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Presidential  Documents 


Presidential  Determination  No.  94-4  of  November  19,  1993 

Determination  Pursuant  to  Section  523  of  the  Foreign  Oper- 
ations, Export  Financing,  and  Related  Programs  Appropria- 
tions Act,  1994  (Public  Law  103-87) 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  section  523  of  the  Foreign  Operations,  Ejtport  Financing,  and 
Related  Programs  Appropriations  Act,  1994  (Public  Law  103-87),  I  hereby 
certify  that  withholding  funds  from  international  financial  institutions  and 
other  international  organizations  and  programs  during  FY  1994,  pursuant 
to  the  limitation  contained  therein  prohibiting  the  obligation  of  funds  appro- 
priated by  that  Act  to  finance  indirectly  any  assistance  or  reparations  to 
certain  specific  countries,  is  contrary  to  the  national  interest. 

You  are  authorized  and  directed  to  publish  this  determination  in  the  Federal 
Register. 
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THE  WHITE  HOUSE, 
Washington,  November  19.  1993. 
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DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 

9CFRPart318 
pocket  No.  87-027F1 
RiN053a-AA79 

Use  of  Sorbitol  in  Cured  Pork  Products 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 
ACTION:  Final  rule. 

summary:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  amending 
the  Federal  meat  inspection  regulations 
to  expand  the  list  of  products  in  which 
sorbitol  is  permitted  to  include  cured 
pork  products,  such  as  Canadian  style 
bacon  and  smoked  porjc  shoulder  picnic 
roll.  This  action  is  being  taken  in 
response  to  a  petition  from  Quality 
Sausage  Company,  Inc.,  to  allow  the  use 
to  up  to  2  percent  sorbitol  in  such  meat 
food  products  to  flavor,  to  reduce 
caramelization  and  charring  of  such 
products  when  they  are  used  in  other 
products  subject  to  severe  heat 
treatment,  and  to  facilitate  removal  of 
casings  from  the  products.  In  addition, 
the  Agency  is  amending  the  Federal 
meat  inspection  regulations  by 
removing  the  prohibition  against  the  use 
of  sorbitol  in  combination  with  com 
syrup  and/or  com  symp  solids.  This 
action  is  based  on  the  current 
availability  of  reliable  laboratory 
procedures  to  measure  the  amount  of 
soifoitol  present  in  such  combinations, 
so  that  the  prohibition  is  no  longer 
needed. 

EFFECTIVE  DATE:  January  3, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  R.  Edwards,  Director,  Product 
Assessment  EKvision,  Regulatory 
Programs,  Food  Safety  and  Inspection 
Service,  U.S.  Department  of  Agriculture, 
Washington.  DC  20250,  Area  Code  (202) 
254-2565. 


SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291 

The  Administrator  has  determined 
that  this  final  rule  is  not  a  major  rule 
under  the  Executive  Order  12291.  It  will 
not  result  in  an  annual  e^ect  on  the 
economy  of  $100  million  or  more;  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions; 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in. 
domestic  or  export  markets. 

Executive  Order  12778 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  States  and  local 
jurisdictions  are  preempted  under  the 
Federal  Meat  Inspection  Act  (FMIA) 
from  imposing  any  marking,  labeling, 
packaging,  or  ingredient  requirements 
on  federally  inspected  meat  products 
that  are  in  addition  to,  or  different  than, 
those  imposed  under  the  FMIA.  States 
and  local  jurisdictions  may,  however, 
exercise  concurrent  jurisdiction  over 
meat  products  that  are  outside  official 
establishments  for  the  purpose  of 
preventing  the  distribution  of  meat 
products  that  are  misbranded  or 
adulterated  imder  the  FMIA,  or,  in  the 
case  of  imported  articles,  which  are  not 
at  such  an  establishment,  after  their 
entry  into  the  United  States.  Under  the 
FMIA,  States  that  maintain  meat 
inspection  programs  must  impose 
requirements  on  State  inspected 
products  and  establishments  that  are  at 
least  equal  to  those  required  under  the 
FMIA.  These  States  may,  however, 
impose  more  stringent  requirements  on 
such  State  inspection  products  and 
establishments. 

This  rule  is  not  intended  to  have 
retroactive  effect.  There  are  no 
applicable  administrative  procedures 
that  must  be  exhausted  prior  to  any 
judicial  challenge  to  the  provisions  of 
this  mle.  However,  the  administrative 
procedures  specified  in  9  CFR  306.5 
must  be  exhausted  prior  to  any  judicial 
challenge  of  the  application  of  the 
provisions  of  this  rule. 

Effect  on  Small  Entities 

The  Administrator,  FSIS,  has 
determined  that  this  final  mle  will  not 


have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  final  rule  permits  the  use  of  sorbitol 
in  cured  pork  products,  such  as 
Canadian  style  bacon  and  smoked  pork 
shoulder  picnic  roll,  to  flavor,  to 
facilitate  removal  of  casings  from  such 
products,  and  to  reduce  caramelization 
and  charring  of  such  products.  Tlie  final 
mle  also  removes  the  prohibition 
against  the  use  of  sorbitol  in 
combination  with  com  symp  and/or 
com  symp  solids. 

Currently,  there  are  approximately 
970  establishments  producing  cured 
pork  products,  such  as  Canadian  style 
bacon  and  smoked  poric  shoulder  picnic 
roll.  For  purposes  of  determining  the 
potential  impact  of  this  final  rule  on 
small  entities,  FSIS  estimates  that  about 
97  of  these  establishments  are  small 
entities.  Manufacturers  opting  to  use 
sorbitol  in  cured  pork  products  or  in 
combination  with  com  symp  and/or 
com  symp  solids  will  be  required  to 
revise  the  ingredient  statement  on 
product  labels  to  show  the  presence  of 
the  sorbitol.  The  average  cost  of  a 
modified  label  is  approximately  $1,000. 
Of  this  amoimt,  only  about  $150  is 
incurred  for  administrative  costs  in 
preparing  and  submitting  the  label 
application  form  to  FSIS.  This 
administrative  cost  will  hot  impact 
significantly  upon  small  entities  and  is 
covered  under  existing  approved 
paperwork  burdens  of  FSIS's  prior  label 
approval  process. 

The  use  of  smbitol  may  increase 
product  marketability  by  improving  the 
flavor  and  aesthetic  qualities  of  the 
products  in  which  it  is  used.  Decisions 
by  individual  manufacturers  on  whether 
to  use  sorbitol  in  cured  pork  products  or 
in  combination  with  com  symp  and/or 
com  symp  solids  will  be  based  on  their 
conclusions  that  the  benefits  will 
outweigh  any  costs  of  including  these 
substances  in  their  fomiuiations. 

Background 

Quality  Sausage  Petition 

FSIS  has  been  petitioned  by  the 
Quality  Sausage  Company,  Inc.,  Dallas. 
Texas,  to  approve  the  use  of  sorbitol  in 
meat  and  meat  food  products  other  than 
cooked  sausage  labeled  fituikfurter, 
frank,  furter,  wiener,  and  knockwurst  in 
the  same  amount  currently  approved  for 
those  products.  Meat  food  products  for 
which  use  of  sorbitol  is  petitioned 
include  those  that:  (1)  CcHitain  sugar  or 
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&  sweetener  as  a  common  component, 
and  (2)  are  subjected  to  a  severe  heat 
treatment  either  during  manufacture  or 
prior  to  consumption  by  the  consumer. 
Examples  of  such  products  are  two 
cured  pork  products  commonly  used  in 
pizza  toppings  that  char  when  cooked  at 
high  temperature— Canadian  style  bacon 
and  smoked  pork  shoulder  picnic  roll. 
The  petitioner  requested  a  regulatory 
change  that  will  allow  the  ttte  ot     * 
sorbitol  in  meat  food^^roaiiKis -,  -  .^^  %^ 
commonly  used  aS'pi^i^Q^j^^^ 
based  on  the  fact  that  the  fl^^WM 
industry  now  finds  it^vantageous  to 
use  ovens  that  cook  tft  nigh     ^ 
temperatures.  Such  ovens  often  char 
meat  toppings  cured  with  sugars  or 
sweeteners  other  than  sorbitol.  This  is 
objectionable  to  the  industry  and  to 
consumers.  The  petitioner's  data 
showed  that  the  use  of  sorbitol  as  a 
flavoring  agent  and  protector  in  meat 
food  products  commonly  used  as  pizza 
toppings  reduces  caramelization  and 
charring  of  pizza  toppings. 

Regulations  on  Use  of  Sorbitol  in  Cured 
Pork  Products 

Sorbitol  is  currently  listed  in  9  CFR 
318.7(c)(4)  for  use  in  cooked  sausages 
labeled  frankfurter,  frank,  furter.  wiener, 
and  knockwurst  to  flavor,  to  facilitate 
the  removal  of  casings  from  product, 
and  to  reduce  caramelization  and 
charring.  Such  use  is  permitted  at  levels 
not  to  exceed  2  percent  of  the  weight  of 
the  formula,  excluding  the  formula 
weight  of  water  or  ice.  Further,  the  use 
of  sorbitol  is  prohibited  in  combination 
with  com  syrup  and/ or  com  syrup 
iolids  (9  CFR  318.7(c)  (4)). 

Sorbitol  is  Usted  hi  21  CFR  184.1835 
as  a  substance  generally  recognized  as 
safe  (GRAS)  as  an  anti-caking  agent, 
flavoring  agent,  and  various  other  uses 
when  used  in  accordance  with  good 


manufacturing  practices.  In  a  November 
5. 1987.  opinion  letter,  the  Food  and 
Dmg  Administration  (FDA)  advised  the 
Agency  that  the  proposed  sorbitol  use 
conditions  and  permitted  level  would 
not  conflict  with  FDA  regulations.^ 

Proposal  Rule 

On  August  10, 1992,  FSIS  pubUshed 
a  proposed  rule  in  the  Federal  Register 
(57  FR  35505)  to  allow  the  use  of 
sorbitol  in  cured  pork  products  (9  CFR 
319.104)  at  a  level  not  to  exceed  2 
percent  of  the  formula  weight, 
excluding  the  weight  of  water  or  ice.  to 
flavor,  to  facilitate  the  removal  of 
casings  from  product,  and  to  reduce 
caramelization  and  charring,  when  used 
in  accordance  with  21  CFR  184.1835. 
Although  the  petitioner's  primary 
request  was  to  use  sorbitol  to  reduce 
charring  of  meat  products  used  as  pizza 
toppings,  the  data  submitted  by  the 
petitioner  also  supported  the 
amendment  to  use  sorbitol  in  ciued 
pork  products  for  flavoring  and  for 
facilitating  removal  of  casings  from 
products,  as  currently  allowed  for 
various  other  meat  products. 

In  addition.  FSIS  proposed  to  permit 
the  use  of  sorbitol  in  combination  with 
com  syrup  and/or  com  syrup  solids. 
When  current  uses  for  sorbitol  were 
promulgated  in  the  regulations  in  1972. 
the  Agency  prohibited  the  use  of 
sorbitol  in  combination  with  com  syrup 
and/or  com  syrup  solids  because  there 
were  no  effective  laboratory  procedures 
at  that  time  to  measure  the  amount  of 
sorbitol  present  when  used  in 
combination  with  com  syrup.  Effective 
laboratory  procedures  p.re  now  available 
for  determining  the  individual  quantity 
of  sorbitol,  com  syrup,  and  com  syrup 
soHds.  Therefore.  9  CFR  318.7(c)(4)  will 
be  amended  to  delete  the  prohibition  of 
combining  these  substances. 


Discussion  of  Comments 

FSIS  received  two  comments  in 
response  to  the  proposed  rule.  The 
comments  were  submitted  by  a  food 
processor  and  a  trade  association.  Both 
comments  were  in  support  of  the 
proposed  rule.  However,  the  food 
processor  also  recommended  that 
sorbitol  be  allowed  as  a  sweetener  up  to 
2  percent  in  all  meat  products, 
including  dry  sausage.  FSIS  believes 
that  the  issue  of  allowing  sorbitol  as  a 
sweetener  in  all  meat  products  is 
outside  the  scope  of  this  rulemaking, 
and.  thus,  is  not  considering  such 
comments  at  this  time. 

List  of  Subjects  in  9  CFR  Part  318 

Food  additives,  Meat  inspection. 
Final  Rule 

After  careful  consideration  of  the 
comments,  FSIS  is  adopting  the 
proposed  rule  as  final.  Accordingly, 
FSIS  is  amending  9  CFR  part  318  of  the 
Federal  meat  inspection  regulations  as 
follows: 

PART  318— ENTRY  INTO  OFFICIAL 
ESTABUSHiyiENTS;  REINSPECTION 
AND  PREPARATION  OF  PRODUCTS 

1.  The  authority  citation  for  part  318 
continues  to  read  as  follows: 

Authority:  7  U.S.t.  450. 1901-1906;  21 
U.S.C.  601-695:  7  CTR  2.17,  2.55. 

2.  In  the  chart  in  §  318.7(c)(4)  under 
the  Class  of  substance  "Flavoring 
agents;  protectors  and  developers,"  the 
entries  for  the  substance  "SoAitol"  are 
revised  to  read  as  follows: 

%  318.7    Approval  of  substances  for  use  In 
ttM  preparation  of  products. 

•       ,  *        •        •        • 

(c)?-?»       • 
(4).   *   . 
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Class  of  substance 


Substance 


Purpose 


Products 


Amount 


Flavoring  agents;  pro- 
tectors and  devel- 
opers: 


Sorbitol 


To  flavor,  to  facilttate  ttie  removal 
of  casings  from  product,  and  to 
reduce  caramelization  and 
charring. 


Cooked  sausage  labeled  frank- 
furter, frank,  furter,  wiener,  and 
knockwurst;  cured  pork  prod- 
ucts, as  provided  in  part  319  of 
this  sutKhapter. 


hk>t  to  exceed  2  percent  of  the 
weight  of  ttie  fomnula,  exclud- 
ing the  formula  weight  of  water 
or  toe,  wtien  used  in  accord- 
ance with  21  CFR  184.1835. 


<  A  copy  of  FDA'»  letter  U  available,  without 
charge,  from  the  FSIS  Hearing  Clerk. 


Done  at  Washington,  DC,  on:  November  24. 
1993. 

Eugene  Branstool, 

Assistant  Secretary,  Marketing  and  Inspection 
Services. 
IFF?  Doc.  93-29456  Filed  12-1-93;  8  45  am] 

BluiwO  COOC  3410-OM-M 


DEPARTMENT  OF  TRANSPORTATK>N 
Federal  Aviation  Admintstratton 

14^FRPart39 

pocket  No.  93-CE-22-AD;  Amendment  39- 
8752;  AD  93-24-03] 

I 

Alrworttiiness  Directives:  Beech 
Aircraft  Corporation  33  and  36  Series 
Airpla.nes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACinON:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
A'hvorthiness  Directive  (AD)  92-15-06, 
w^lch  currently  requires  repetitively 
inipecting  the  rudder  spar  on  certain 
Rt»(.h  Aircraft  Corporation  (Beech)  33 
and  36  series  airplanes  for  cracks,  and 
repeiring  any  cracks  found.  It  also 
allows  the  option  of  modifying  the 
rudder  spar  as  terminating  action  for  the 
repetitive  inspections.  The  Federal 
Aviation  Administration  (FAA)  has 
determined  that  AD  92-15-06  Should 
require  an  additional  procedure  for  a 
modification  of  a  rudder  found  cracked 
in  the  area  of  the  center  hinge.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  separation  of  the 
rudder  from  the  airplane  caused  by 
cracks  in  the  forward  rudder  spar. 
DATES:  Effective  January  21, 1994. 

[The  incorporation  by  reference  of 
celrtain  publications  listed  in  the 
regulations  was  previously  approved  by 
thfi  Director  of  the  Federal  Register  on 
August  22. 1992. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
the  Beech  Aircraft  Corporation,  P.O.  Box 
85,  Wichita,  Kansas  67201-0085.  This 
information  may  also  be  examined  at 
the  FAA.  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  room  1558,  601 
E.  12th  Street  Kansas  City,  Missouri 
64106;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street  NW., 
saite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Larry  Engler,  Aerospace  Engineer, 
Wichita  Aircraft  Certification  Office. 
FAA.  1801  Airport  Road.  Mid-Continent 
Airport.  Wichita,  Kansas  67209; 
telephone  (316)  946-4122;  facsimile 
(316) 946-4407. 


SUPP1.EMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an  AD 
that  would  apply  to  certain  Beech  33 
and  36  series  airplanes  was  published  in 
the  Federal  Register  on  March  25. 1993 
(58  FR  16137).  The  action  proposed  to 
supersede  AD  92-15-06  with  a  new  AD 
that  would  (1)  retain  the  inspection, 
repair,  and  optional  modification 
requirements  of  AD  92-15-06;  and  (2) 
incorporate  the  option  of  installing  an 
SMP  rudder  spar  middle  binge 
reinforcement  bracket  in  accordance 
with  STC  SA5870NM  as  one  of  the 
modifications  that  would  terminate  the 
need  for  the  repetitive  inspection 
requirement. 

Interested  persons  were  afforded  an 
opportunity  to  participate  in  the  making 
of  the  amendment.  As  a  result  of 
comments  received  on  the  notice  of 
proposed  rulemaking  (NPRM),  the  FAA 
revised  the  proposed  rule  to  not  allow 
the  rudder  spar  middle  hinge 
reinforcement  bracket  installation  alone 
to  serve  as  a  terminating  action  for  the 
repetitive  inspections.  This 
reinforcement  should  be  accomplished 
in  conjunction  with  the  rudder  spar 
upper  hinge  reinforcement  bracket 
installation  when  cracks  are  found  in 
the  middle-hinge  area.  This 
supplemental  NPRM  was  published  in 
the  Federal  Register  on  July  28, 1993 
(58  FR  40389). 

Interested  persons  have  again  been 
afforded  an  opportunity  to  participate  in 
the  making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comment  received. 

The  commenter  recommends 
rewording  of  paragraphs  (c)(3)  and  (c)|4) 
of  the  proposed  AD.  The  way  these 
paragraphs  in  the  proposed  AD  are 
currently  worded  infers  that  a  problem 
only  exists  "If  the  cracks  are  only  in  the 
area  of  the  upper  hinge  ..." 
(paragraph  (c)(3)  of  the  proposed  AD);  or 
"If  the  cracks  are  only  in  the  area  of  the 
middle  hinge  .  .  ."  (paragraph  (c)(4)  of 
the  proposed  AD).  There  is  no  provision 
in  the  proposed  AD  if  cracks  exist  in 
both  the  areas  of  the  middle  and  upper 
hinge.  The  FAA  concurs  and  has  revised 
the  proposed  AD  to  include  one 
paragraph  that  accounts  for  cracks  in 
either  or  both  the  middle  or  upper  hinge 
areas. 

This  commenter  states  that  Lhe 
modification  should  be  required  on  the 
affected  airplanes  regardless  of  whether 
cracks  are  found.  The  FAA  does  not 
concur.  Based  upon  a  thorough  review 
of  all  available  information,  the  FAA 
has  determined  that  the  safety  of  these 
airplanes  as  it  relates  to  this  action  can 
be  maintained  through  repetitive 
inspections  and  modification  when 


cracks  are  found.  The  proposed  AD  is 
unchanged  as  a  result  of  this  comment. 

No  comments  were  received  on  the 
FAA's  determination  of  the  proposed 
AD's  cost  impact  upon  the  public 

After  careful  review  of  all  information 
including  the  comments  discussed 
above,  the  FA.\  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  es  proposed  except 
for  the  change  discussed  above  and 
minw  editorial  corrections.  The  FAA 
has  determined  that  this  change  and  the 
minor  editorial  corrections  will  not 
change  the  meaning  of  the  AD  nor  add 
any  additional  burden  upon  the  public 
than  was  already  proposed. 

The  FAA  estimates  that  5,900 
airplanes  in  the  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  2  workhours  per  airplane 
to  accomplish  the  required  action,  and 
that  the  average  labor  rate  is 
approximately  $55  an  hour.  Based  on 
these  figures,  the  total  cost  impact  of  the 
AD  on  U.S.  operators  is  estimated  to  be 
$649,000.  AD  92-15-06,  which  will  be 
superseded  by  this  AD.  currently 
requires  the  same  actions,  except  for  the 
addition  of  an  optional  modification 
that  would  eliminate  the  need  for 
repetitive  inspections.  Therefore,  this 
AD  will  result  in  no  additional  cost 
impact  on  U.S.  operators  over  that 
which  is  already  aequired  by  AD 
92-1 5-Op. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action:  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  und-^r  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities ' 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 
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dk  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a).  1421 
and  1423:  49  U.S.C.  106(g):  and  14  CFR 
11.89. 

$39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  AD  92-15-06.  Amendment 
39-8300  (57  FR  29200.  July  1. 1992). 
and  by  adding  the  following  new 
airworthiness  directive: 

93-24-03    B«ech  Aircraft  Corporation: 

Amendment  3»-«752;  Docket  No.  93- 
CE-22-AD.  Supersedes  AD  92-15-06. 
Amendment  39-8300. 
Applicability:  The  following  Beech  model 

and  serial  numbered  airplanes,  certificated  in 

any  category: 


Models 

Serial  IMos. 

35-33.  35-A33.  35- 

CO-1  ttwough  CD- 

B33.  35-C33.  E33. 

1304. 

F33.  and  G33. 

35-C33A.  E33A.  and 

CE-1  ttirough  CE- 

F33A. 

1425. 

E33C  and  F33C  

CJ-1  ttwough  CJ- 

179. 

36  and  A36  

E-1  ttwough  E-2518. 

A36TC  and  B36TC  .... 

EA-1  through  EA- 

500. 

Compliance:  Required  as  indicated  after 
the  effective  date  of  this  AD.  unless  already 
accomplished  (compliance  with  superseded 
AD  92-15-06  or  superseded  AD  91-23-07). 

To  prevent  separation  of  the  rudder  from 
the  airplane  caused  by  cracks  in  the  forward 
rudder  spar,  accomplish  the  following: 

(a)  Upon  the  accumulation  of  1.000  hours 
time-in-service  (TIS)  or  within  the  next  100 
hours  TIS,  whichever  occurs  later,  inspect 
the  rudder  forward  spar  for  cracks  in 
accordance  with  the  instructions  in  Beech 
Service  Bulletin  (SB)  No.  2333,  Revision  1, 
dated  November  1991.  ~^r-,— 

(b)  If  no  cracks  are  found.  accomplislTbne 
of  the  following: 

(1)  Reinspect  the  rudder  forward  spar  for 
cracks  in  accordance  with  the  instructions  in 
Beech  SB  No.  2333.  Revision  1,  dated 
November  1991,  at  intervals  not  to  exceed 
500  hours  TIS  until  either  paragraph  (b)(2). 
(b)(3),  or  (b)(4)  of  this  AD  is  accomplished; 


(2)  InsUll  Kit  No.  33-6001-1  S  in 
accordance  with  Beech  SB  No.  2333, 
Revision  1.  dated  November  1991; 

(3)  Install  a  Spacecraft  Machine  Products 
(SMP)  rudder  spar  upper-hinge 
reinforcement  bracket  in  accordance  with 
SupplemenUl  Type  Certificate  (STC) 
SA4899NM;or  ' 

(4)  Replace  the  rudder  assembly  with 
either  part  number  33-630000-137,  -139. 
-141.  -167.  or  -169.  as  applicable,  in 
accordance  with  the  instructions  in  Beech  SB 
No.  2333.  Revision  1.  dated  November  1991. 

(c)  If  cracks  are  found,  prior  to  further 
flight,  accomplish  one  of  the  following: 

(1)  Replace  the  rudder  assembly  with 
either  part  number  33-630000-137,  -139, 
-141,  -167,  or  -169,  as  applicable,  in 
accordance  with  the  instructions  in  Beech  SB 
No.  2333.  Revision  1,  dated  November  1991; 

(2)  Install  Kit  No.  33-6001-1  S  in 
accordance  with  Bi.*ech  SB  No.  2333, 
Revision  1,  dated  November  1991;  or 

(3)  If  the  cracks  are  found  in  the  area  of  the 
upper  hinge,  the  middle  hinge,  or  both  the 
upper  and  middle  hinge  as  specified  in 
Beech  SB  No.  2333,  Revision  1,  dated 
November  1991,  then  stop  drill  the  cracks 
and  install  an  SMP  upper-hinge 
reinforcement  bracket  in  accordance  with 
STC  SA4899NM.  For  cracks  in  the  middle 
hinge,  install  the  upper-hinge  reinforcement 
bracket  and  bIso  install  an  SMP  rudder  spar 
middle-hinge  reinforcement  bracket  in 
accordance  with  STC  SA5870NM. 

(d)  If  a  modification  or  replacement  has 
tieen  accomplished  in  accordance  with  either 
paragraph  (b)(2),  (b)(3),  (b)(4),  (c)(1).  (c)(2).  or 
(c)(3)  of  this  AD.  then  no  repetitive 
inspections  are  required  by  this  AD. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  he 
accomplished. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager.  Wichita  Aircraft  Certification 
Office.  FA  A.  1801  Airport  Road.  Mid- 
Continent  Airport,  Wichita,  Kansas  67209. 
The  request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  conunents  and  then  send  it  to 
tlie  Manager,  Wichita  Aircraft  Certification 
Office. 

Note:  Information  concerning  the  existence 
of  approved  altej-native  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Wichita  Aircraft 
Certification  Office. 

(g)  The  inspections,  installations,  or 
replacements  required  by  this  AD  shall  be 
done  in  accordance  with  Beech  Service 
Bulletin  No.  2333^RjKrision  1.  dated 
November  1991.  Tltw^corporation  by 
reference  was  previou^y  approved  by  the 
Director  of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51  on 
August  22, 1992.  Copies  may  be  obtained 
from  Beech  Aircraft  Corporation,  P.O.  Box 
85,  Wichita,  Kansas  67201-0085.  Copies  may 
be  inspected  at  the  FAA.  Central  Region. 
Office  of  the  Assistant  Qiief  Counsel,  room 
1558. 601  E.  12th  Street.  Kansas  City. 


Missouri,  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW..  suite 
700.  Washington.  DC 

(h)  This  amendment  (39-8752)  supersedes 
AD  92-15-06.  Amendment  39-8300. 

(i)  This  amendment  (39-8752)  becomes 
effective  on  January  21, 1994. 

Issued  in  Kansas  City,  Missouri,  on 
November  24, 1993. 
Barry  D.  Clements, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certfication  Service. 
[FR  Doc  93-29476  Filed  12-1-93;  8:45  am) 
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14  CFR  Part  39 

[Docket  No.  93-CE-67-A0;  Amendment  39- 
8751;  AD  93-24-02] 

Airworthiness  Directives:  Piper  Aircraft 
Corporation  PA31,  PA31P,  and  PA31T 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  Piper  Aircraft  Corporation 
(Piper)  PA31.  PA31P.  and  PA31T  series 
airplanes.  This  action  requires 
inspecting  the  elevator  control  tube 
assembly  area  for  damage  (cracks, 
separation,  corrosion,  wear,  elongated 
holes,  etc.).  and  replacing  any  damaged 
parts.  An  incident  where  one  of  the 
affected  airplanes  experienced  complete 
loss  of  elevator  control  while  in  flight 
prompted  this  action.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  elevator  control  problems, 
which  could  result  in  loss  of  control  of 
the  airplane. 
DATES:  Effective  December  22. 1993. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
February  7, 1994. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Central  Region. 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  93-CE-57-AD, 
room  1558.  601  E.  12th  Street.  Kansas 
City,  Missouri  64106. 

Information  that  relates  to  this  AD 
may  be  examined  at  the  Federal 
Aviation  Administration  (FAA).  Central 
Region,  Office  of  the  Assistant  Chief 
Counsel.  Attention:  Rules  Docket  93- 
CE-57-AD,  room  1558,  601  E.  12th 
Street,  Kansas  City,  Missouri  64106. 
FOR  Fl»^THER  INFORMATION  CONTACT: 
Christina  Marsh,  Aerospace  Engineer. 
FAA,  Atlanta  Aircraft  Certification 
Office,  1669  Phoenix  Parkway,  Suite 
210C,  Atlanta.  Georgia  30349;  telephone 
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(404)  991-2910;  facsimile  (404)  991- 
36plB. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  received  a  report  of  an  incident 
where  a  Piper  PA31T  series  airplane 
experienced  a  loss  of  elevator  control 
while  in  flight:  The  pilot  landed  the 
airplane  safely  using  the  elevator  trim 
control.  Investigation  by  the  National 
Transportation  Safety  Board  (NTSB)  and 
the  FAA  disclosed  that  the  aft  control 
rod  end  bearing,  part  number  (P/N) 
49261-02,  had  separated  into  two 
pieces.  This  aft  control  rod  end  bearing 
connects  the  elevator  control  tube  to  the 
elevator  horn.  The  elevator  control  was 
subsequently  mechanicalfy 
disconnected  from  the  pilot's  control 
yoke  and  the  elevator  downspring. 
Further  investigation  revealed  a  fatigue 
crack  at  the  thread. root,  which  extended 
through  the  rod  end  cross  section. 

This  incident  prompted  this  operator 
to  conduct  an  inspection  of  the  elevator 
control  tube  assembly  area  on  all  of  the 
Piper  PA31.  PA31P.  and  PA31T  series 
airplanes  in  this  particular  oj)erator's 
fleet.  The  results  were  summarized  in  a 
Mechanical  ReHability  Report  (MRR). 
which  was  submitted  to  the  FAA.  This 
MRR  sp)ecifies  problems  in  the  elevator 
control  tube  assembly  area  on  21  of  the 
23  inspected  airplanes.  The  following 
briefly  describes  some  of  the 
discrepancies: 

•  13  airplanes  had  incorrect  push  rod 
connecting  bolts  installed  in  the  forward 
or  aft  positions  (or  both); 

•  12  airplanes  had  push  rod 
connecting  bolts  with  wear  or  pitting 
corrosion  (or  both)  in  the  shank  area; 

•  13  airplanes  had  excessive  play  in 
the  aft  rod  end  bearings; 

•  7  airplanes  had  aft  rod  ends  with 
moderate  to  severe  wear  or  corrosion  (or 
both)  on  the  bearing  ball;  and 

•  3  airplanes  had  binding  in  the  rod 
ends,  one  of  which  was  completely 
frozen. 

Any  of  these  conditions,  if  not 
detected  and  corrected,  could  result  in 
loss  of  elevator  control  and  loss  of 
control  of  the  airplane. 

After  examining  the  circimistances 
and  reviewing  all  available  information 
related  to  the  incidents  described  above, 
the  FAA  has  determined  that  AD  action 
should  be  taken  in  order  to  prevent 
elevator  control  problems. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Piper  PA31,  PA31P, 
and  PA31T  airplanes  of  the  same  type 
design,  this  AD  requires  inspecting 
elevator  control  tube  assembly  area  for 
damage  (cracks,  separation,  corrosion, 
wear,  etc.),  and  replacing  any  damaged 
parts. 


Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  public  prior  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  Of 
a  final  rule  that  involves  requirements 
affecting  immediate  flight  safety  and, 
thus,  was  not  preceded  by  notice  and 
opportunity  to  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
will  be  considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  93-CE-57-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  imsafe  condition  in  aircraft. 


and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it,  if  filed,  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423:  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-24-02    Piper  Aircraft  Corporation: 

Amendment  39-8751;  Docket  No.  93- 
CE-57-AD. 

Applicability:  PA31,  PA31P,  and  PA31T 
series  airplanes  (all  models  and  serial 
numbers),  certificated  in  any  category. 

Compliance:  Required  within  the  next  30 
hours  time- in-service  after  the  effective  date 
of  this  AD.  unless  already  accomplished. 

To  prevent  elevator  control  problems, 
which  could  lead  to  loss  of  control  of  the 
airplane,  accomplish  the  following: 

(a)  Ensure  that  the  elevator  control  tube 
assembly  area  is  not  damaged  by 
accomplishing  the  following  inspections  and 
procedures. 

(1 )  Gain  access  to  the  elevator  controls  in 
the  tail  by  removing  the  bottom  half  of  the 
tailcone  and  the  fuselage  side  panels. 

(2)  Remove  the  long  pushrod  that  connects 
the  bellcrank  and  the  elevator  horn. 

(3)  Secure  the  aft  end  of  the  bungee  link 
to  the  elevator  horn  with  safety  wire  for 
removal  and  installation  of  the  bungee  attach 
bolt. 

(4)  Inspect,  using  FAA-approved  magnetic 
procedures,  the  rod  end  shank  and  threads 
ror  cracks.  If  found  cracked,  prior  to  further 
flight,  replace  the  rod  end  with  part  number 
(P/N)  49261-02. 

(5)  Visually  inspect  the  bearing  in  the  rod 
end  for  wear  and  free  movement  If  wear  is 
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found  or  the  bearing  wiU  not  move,  prior  to 
further  fhj^t  replace  the  rod  end  with  P/N 
49261-42. 

(6)  Inspect,  using  a  lOX  magnifying  glass. 
the  farward  attach  fatdes  in  the  pushrod  for 
cracks,  conosioa,  or  elongation.  If  cracks, 
corrosion,  or  elongation  is  found,  prior  to 
further  fli^  leplace  the  pushrod  with  P/N 
40S47-00. 40847-04.  OT  40847-07.  as 
applicable. 


(7)  Visually  inspect  the  forward  and  aft 
attach  area  to  ensure  that  both  a  forward  bolt, 
P/N  402  311  (AN  174-12A),  and  an  aft  bolt. 
P/N  402  317  (AN  174-11  A),  are  installed.  If 
either  one  of  these  bolts  is  not  installed,  prior 
to  further  fli^t.  install  the  applicable  bolt  or 
replace  the  existing  bolt  with  one  of  the 
applicable  part  Dumber. 

(8)  Remove  the  safety  wire,  reinstall  the 
pushrod.  check  to  ensure  that  the  elevator 


rigging  is  correct,  and  reinstall  ^e  bottom 
half  of  the  tailcone  and  the  fuselage  side 
panels. 

Note  1:  Figure  1  of  this  AD  illustrates  the 
elevator  assembly  and  the  specific  areas  that 
are  to  be  inspected. 

BILUNG  CODE  4»ie-13-U 
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P/N  49261-02 


A\^174-11A 


Figure  1 
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(b)  Special  (light  permits  may  be  issued  in 
accordance  with  FAR  21.197  ind  21.199  to 
operate  the  urplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Atlanta  Aircraft 
Certification  Office  (AGO),  1669  Phoenix 
Parkway,  Suite  2  IOC,  Atlanta,  Georgia  30349. 
The  request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Atlanta  AGO 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Atlanta  AGO. 

(d)  Information  related  to  this  AD  may  be 
examined  at  the  FAA,  Central  Region,  Office 
of  the  Assistant  Chief  Counsel,  room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106. 

(e)  This  amendment  (39-8751)  becomes 
effective  on  December  22, 1993. 

Issued  in  Kansas  City.  Missouri,  on 
November  24, 1993. 
Bairy  D,  Clements, 

Manager.  Small  Airplane  Directorate.  Aircraft 
Certification  Service. 
IFR  Doc.  93-29475  Filed  12-1-93;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

30  CFR  Part  50 

Notification,  Investigation, 
Preservation  of  Evidence;  immediate 
Notification 

AGENCY:  Mine  Safety  and  Health 
Administration,  Labor. 
ACTION:  Final  rule. 


SUMMARY:  The  Mine  Safety  and  Health 
Administration  (MSHA)  is  announcing  a 
change  in  the  telephone  number  for 
mine  operators  to  report  mine  accidents. 
EFFECTIVE  DATE:  January  3, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  W.  Silvey.  Director.  Office  of 
Standards.  Regulations  and  Variances, 
MSHA.  (703)  235-1910. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  30  CFR  50.10.  if  a  mine 
accident  occurs,  the  operator  is  required 
to  immediately  contact  the  appropriate 
MSHA  district  or  subdistrict  office.  If 
the  operator  cannot  contact  one  of  these 
offices,  the  operator  must  immediately 
contact  the  MSHA  Headquarters  in 
Arlington.  Virginia,  by  telephone,  toll- 
free  at  (202) 783-5582. 

Effective  October  22, 1993,  the  new 
toll-free  number  to  report  a  mine 
accident  is:  (800)  746-1553.  A  24-hour 


answering  service  will  respond  to  calls. 
The  old  telephone  number  will  refer 
callers  to  the  new  800  number  and 
remain  in  service  for  one  year. 

This  amendment  involves 
nonsubstantive  matters  relating  to 
agency  management,  organization  and 
procedures.  Therefore,  this  final  rule  is 
exempt  from  the  notice  and  comment 
procedures  of  5  U.S.C.  553  under 
553(a)(2)  and  (b)(A). 

List  of  Subjects  io  30  CFR  Part  50 

Mine  safety  and  health.  Reporting  and 
recordkeeping  requirements. 

Dated:  November  24, 1993. 
EdwvdCHngler, 

Acting  Assistant  Secretary  for  Mine  Safety 
and  Health. 

Accordingly,  subchapter  M.  chapter  I, 
title  30  of  the  Code  of  Federal 
Regulations  is  amended  under  30  U.S.C. 
957  as  follows: 

PART  50— NOTinCATJON. 
INVESTIGATION,  REPORTS  AND 
RECORDS  OF  ACCIDENTS,  INJURIES, 
ILLNESS,  EMPLOYMENT,  AND  COAL 
PRODUCTION  IN  MINES 

1.  The  authority  citation  for  part  50, 
is  revised  to  read  as  follows: 

Authority:  29  U.S.C.  577a:  30  U.S.C.  951. 
957.  and  961. 

2.  Section  50.10  is  revised  to  read  as 
follows: 

150.10    Immediate  notification.' 

If  an  accident  occurs,  an  operator 
shall  immediately  contact  the  MSHA 
District  or  Subdistrict  Office  having 
jurisdiction  over  its  mine.  If  an  operator 
cannot  contact  the  appropriate  MSHA 
District  or  Subdistrict  Office,  it  shall 
immediately  contact  the  MSHA 
Headquarters  Office  in  Arlington, 
Virginia  by  telephone,  at  (800)  746- 
1553. 
IFR  Doc.  93-29497  Filed  12-1-93;  8:45  am) 

BILUNG  CODE  4510-O-P 


30  CFR  Parts  70, 71,  and  90 

Respirabie  Dust  Samples; 
Transmission  by  Operator 

AGENCY:  Mine  Safety  and  Health 
Administration,  Labor. 
action:  Final  rule. 


SUMMARY:  The  Mine  Safety  and  Heal  h 
Administration  (MSHA)  is  announci  ig  a 
change  in  the  mailing  address  where 
coal  mine  operators  are  required  to  s  snd 
respirabie  dust  samples. 
EFFECTIVE  DATE:  This  address  changJ 
will  become  effective  January  1, 1994. 


FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  W.  Silvey,  Director,  Office  of 
Standards,  Regulations  and  Variances, 
MSHA,  (703)  235-1910. 

SUPPLEMENTARY  INFORMATION:  Under  30 
CFR  70.209(a).  71.209(a),  and  90.209(o), 
coal  mine  operators  are  required  to 
transmit  respirabie  dust  samples  to 
MSHA.  The  MSHA  laboratory  which 
processes  coal  mine  respirabie  dust 
samples  is  moving  to  a  new  location. 
The  laboratory  is  currently  located  at 
4800-D  Forbes  Avenue,  Pittsburgh, 
Pennsylvania  15213. 

Effective  January  1, 1994,  the  new 
address  for  the  laboratory  will  be: 
Respirabie  Dust  Processing  Laboratory 
Pittsburgh  Safety  and  Health 
Technology  Center.  P.O.  Box  18179. 
Pitt^ur^.  Pennsylvania  15236-0179. 

This  amendment  involves 
nonsubstantive  matters  relating  to 
agency  raanageraenC  organization  and 
procedures.  Therefore,  this  final  rule  is 
exempt  from  the  notice  and  comment 
procedures  of  5  U.S.C.  553  under 
553(a)(2)  and  (b)(A). 

List  of  Subjects  in  30  CFR  Parts  70,  71. 
and  90 

Coal  mines.  Mine  safety  and  health. 

Dated:  November  24. 1993. 
Edward  C.  Hugler, 

Acting  Assistant  Secretary  for  Mine  Safety 
and  Health. 

Accordingly,  subchapter  O.  chapter  I. 
title  30  of  the  Code  of  Federal 
Regulations  is  amended  under  30  U.S.C 
957  as  follows: 

PART  70— MANDATORY  HEALTH 
STANDARDS-UNDERGROUND  COAL 

MINES 

1.  The  authority  citation  for  part  70, 
subpart  C,  is  revised  to  read  as  follows: 

Authority:  30  U.S.C.  811,  813(h).  and  957. 

2.  Section  70.209  paragraph  (a)  is 
revised  to  read  as  follows: 


§  70.209    Resplrabl«  dust  samples; 
transmission  by  operator. 

(a)  The  operator  shall  transmit  within 
24  hours  after  the  end  of  the  sampling 
shift  all  samples  collected  to  fulfill  the 
requirements  of  this  part  in  containers 
provided  by  the  manufacturer  of  the 
filter  cassette  to:  Respirabie  Dust 
Processing  I,aboratory.  Pittsburgh  Safety 
and  Health  Technology  Center.  P.O.  Box 
18179,  Pittsburgh.  Pennsylvania  15236- 
0179,  or  to  any  other  address  designated 
by  the  District  Manager. 
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PART  71— MANDATORY  HEALTH 
STANDARDS-SURFACE  COAL  MINES 
AND  SURFACE  WORK  AREAS  OF 
UNDERGROUND  COAL  MINES 

jl.  The  authority  citation  for  part  71, 
subpart  C.  is  revised  to  read  as  follows: 

Authority:  30  U.S.C.  811,  813(h),  and  957. 

2.  Section  71.209  paragraph  (a)  is 
rei^sed  to  read  as  follows: 

§71.209    Resplrabl^dust  samples; 
transmission  by  operator. 

(a)  The  operator  shall  transmit  within 
24  hours  after  the  end  of  the  sampling 
shift  all  samples  collected  to  fulfill  the 
requirements  of  this  part  in  containers 
provided  by  the  manufacturer  of  the 
filter  cassette  to:  Respirabie  Dust 
Processing  Laboratory,  Pittsburgh  Safety 
and  Health  Technology  Center.  P.O.  Box 
18179.  Pittsburgh.  Pennsylvania  15236- 
0179.  or  to  any  other  address  designated 
by  the  District  Manager. 
•I       •        •        •        * 

PART  90-MANDATORY  HEALTH 
STANDARDS-COAL  MINERS  WHO 
HAVE  EVIDENCE  OF  THE 
DEVELOPMENT  OF 
PNEUMOCONIOSIS 

•  1.  The  authority  citation  for  part  90. 
subpart  C.  is  added  to  read  as  follows: 

Authority:  30  U.S.C.  811.  813(h)  and  957. 

12.  Section  90.209  paragraph  (a)  is 
rfevised  to  read  as  follows: 

§90.209    Respirabie  dust  samples; 
transmission  by  operator. 

(a)  The  operator  shall  transmit  within 
24  hours  after  the  end  of  the  sampling 
shift  all  samples  coll^ed  to  fulfill  the 
requirements  of  this  part  in  containers 
provided  by  the  manufacturer  of  the 
filter  cassette  to:  Respirabie  Dust 
Processing  Laboratory.  Pittsburgh  Safety 
and  Health  Technology  Center,  P.O.  Box 
18179,  Pittsburgh,  Pennsylvania  15236- 
(U79,  or  to  any  other  address  designated 
by  the  District  Manager. 

*  •        *        •        • 

[FR  Doc.  93-29496  Filed  12-1-93;  8:45  am] 

SILUNG  CODE  4S1(M»-P 


DEPARTMENT  OF  THE  TREASURY 
Fiscal  Service 
31  CFR  Part  317 

Agencies  for  Issue  of  United  States 
Savings  Bonds 

AGENCY:  Bureau  of  the  Public  Debt, 
Fiscal  Service.  Department  of  the 
Treasur>'. 
ACTION:  Final  rule. 


SUMMARY:  The  purpose  of  the  Final  Rule 
is  to  authorize  payment  of  a  bonus  to 
qualified  issuing  agents  for  presorting 
savings  bonds  delivered  by  mail.  The 
use  of  presorting  by  issuing  agents  will 
assist  the  Bureau  in  reducing  mailing 
costs. 

EFFECTIVE  DATE:  January  1,4994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dean  A.  Adams,  Assistant  Chief 
Counsel.  Bureau  of  the  Public  Debt. 
(304)  420-6703;  P.O.  Box  1328. 
Parkersburg.  West  Virginia  26106-1328.. 

SUPPLEMENTARY  INFORMATION:  Issuing 
agents,  which  include  private  sector 
financial  institutions,  government 
agencies  and  employers  operating 
payroll  savings  plans,  play  an  important 
role  in  the  issuance  of  United  States 
Savings  Bonds.  These  agents  maintain 
the  records  and  conduct  operations 
necessary  to  inscribe,  pay  for,  and  mail 
a  significant  volume  of  savings  bonds. 
In  the  interest  of  controlling  postage 
costs.  Public  Debt  is  introducing  a 
system  of  bonus  payments  to  encourage 
issuing  agents  to  presort  savings  bond 
mailings.  Bonuses  will  be  paid  on  a 
schedule  that  reflects  the  amount  of 
extra  processing  the  agent  undertakes 
and  the  postage  savings  that  will  be 
realized.  The  payment  of  bonuses 
represents  an  effort  to  "share  the 
savings"  that  Public  Debt  would  derive 
by  compensating  issuing  agents  for  the 
extra  processing  and  capital 
expenditures  required  to  presort  savings 
bond  mailings. 

Accordingly.  31  CFR  317.8.  the 
provision  in  the  regulations  governing 
agencies  for  issue  of  savings  bonds, 
which  authorizes  the  payment  of  fees,  is 
amended  to  authorize  the  payment  of  a 
bonus  to  issuing  agents  which  presort 
savings  bond  mailings.  As  the  procedure 
for  determining  the  amount  of  the  bonus 
is  subject  to  change,  it  is  described  in 
greater  detail  in  an  accompanying 
notice. 


Procedural  Requirements 

Because  this  Final  Rule  relates  to 
public  contracts  and  procedures  for 
United  States  securities,  the  notice, 
public  comment  and  delayed  effective 
date  provisions  of  the  Administrative 
Procedure  Act  are  inapplicable, 
pursuant  to  5  U.S.C  553(a)(2).  This 
Final  Rule  is  not  a  "Major  Rule",  as 
defined  in  Executive  Order  12291.  A 
regulatory  impact  analysis  is,  therefore, 
not  required.  Because  no  notice  of 
proposed  rulemaking  is  required,  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601,  ef  seq.)  do  not  apply. 
There  are  no  collections  of  information 
required  by  this  Final  Rule,  and, 


therefore,  the  Paperwork  Reduction  Act 
does  not  apply. 

List  of  Subjects  in  31  CFR  Part  317 

Bonds,  Federal  Reserve  system, 
Government  securities. 
Gerald  Murphy. 
Fiscal  Assistant  Secretary. 

31  CFR  chapter  II,  part  317. 
Department  of  the  Treasury  Circular, 
Public  Debt  Series  No.  4-67.  is  hereby 
amended  as  follows: 

PART  317— REGULATIONS 
GOVERNING  AGENCIES  FOR  ISSUE 
OF  UNITED  STATES  SAVINGS  BONDS 

1.  The  authority  for  part  317 
continues  to  read  as  follows: 

Authority:  31  U.S.C  3105.  2  U.S.C  901.  5 
U.S.C  301. 

2.  Paragraph  (b)  of  §  317.6,  has  been 
revised  to  read  as  set  forth  below: 

§  317.6    Issuance  of  bonds. 

•        •        •        •        • 

(b)  Fees.  Each  issuing  agent,  other 
than  a  Federal  agency,  will  be  paid  a  fee 
for  each  savings  bond  transaction.  Fee 
payments  for  bonds  issued  through 
payroll  savings  plans,  and  by  agents 
authorized  to^inscribe  bonds  sold  over- 
the-counter,  will  be  based  on  the 
number  of  individual  issues  transmitted 
to  a  Federal  Reserve  Bank.  With  prior 
approval,  agents  that  are  authorized  to 
inscribe  bonds  and  receive  fee  pajTnents 
will  also  be  paid  a  bonus  for  presorting 
savings  bond  mailings.  Fee  payments  for 
over-the-counter  sales,  where  the  agent 
is  not  authorized  to  inscribe  the  bonds, 
will  be  based  on  the  number  of  purchase 
orders  forwarded  to  a  Federal  Reserve 
Bank.  Schedules  reflecting  the  amount 
of  the  fees  and  presort  bonuses,  and  the 
basis  on  which  they  are  computed  and 
paid,  will  be  published  separately  in  the 
Federal  Register. 
«        •        •        •        • 

IFR  Doc.  93-29191  Filed  12-1-93;  8:45  am] 
BILUNO  CODE  ai(MO-« 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  21 
RIN  2900-AG03 

Veterans  Education:  Standardization  of 
Programs 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Final  rules. 

SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  has  been  reviewing 
regulations  for  the  purpose  of 
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standardizing  procedures  whenever 
possible.  In  the  course  of  the  review  it 
was  noted  that  the  rules  governing  time 
limits  provided  veterans  training  under 
the  Montgomery  GI  Bill — Active  Duty 
are  not  exactly  the  same  as  those 
governing  eligible  persons  training 
under  the  Dependents'  Educational 
Assistance  Program  with  regard  to 
perfecting  a  claim.  Furthermore,  rules 
governing  notification  which  had  been 
provided  to  those  receiving  benefits 
under  the  now-expired  Vietnam-Era  GI 
Bill  with  regard  to  a  loss  of  a  dependent 
had  not  been  extended  to  the 
Montgomery  GI  Bill — Active  Duty 
beneficiaries  in  similar  circumstances. 
These  regulations  remedy  this  situation 
by  standardizing  these  rules. 

EFFECTIVE  DATE:  January  3. 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  June 
C  Schaeflier  (225),  Assistant  Director  for 
Policy  and  Program  Administration, 
Education  Service,  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs,  810  Vermont  Avenue  NW., 
Washington,  DC  20420.  202-233-2092. 

8UPPt.EMENTARY  INFORMATION:  On  pages 
38106  through  38108  of  the  Federal 
Register  of  July  15, 1993,  there  was 
published  a  Notice  of  Intent  to  amend 
38  CFR  part  21  in  order  to  standardize  ^ 
the  rules  for  time  limits  imder  the 
various  education  programs  VA 
administers.  Interested  people  were 
given  32  days  to  submit  comments, 
suggestions  or  objections.  VA  received 
no  comments,  suggestions  or  objections. 
Accordingly,  VA  is  making  the  proposal 
final. 

Previously,  an  individual  seeking  to 
complete  a  claim  under  the  Montgomery 
GI  Bill — Active  Duty  could  have  an 
extension  of  the  time  limit  for 
submitting  requested  evidence  if  he  or 
she  could  show  good  cause  why  the 
deadUne  could  not  be  met.  This  was  not 
included  in  the  regulations  governing 
the  Dependents'  Educational  Assistance 
Program,  but  VA  could  see  no  good 
reason  why  it  should  not  be  included. 
Accordingly,  these  amended  regulations 
extend  this  provision  to  that  program. 

On  the  other  hand,  the  regulations 
previously  governing  the  Dependents' 
Educational  Assistance  Program 
provided  that  the  time  period  for 
submitting  the  evidence  would  not 
begin  until  VA  notified  an  eligible 
person  of  the  need  for  submitting  it. 
This  is  based  upon  the  provisions  of 
§  3.110,  title  38,  CFR.  This  provision 
had  never  appeared  in  the  regulations 
governing  the  Montgomery  GI  Bill — 
Active  Duty,  but  VA  could  see  no  good 
reason  why  it  should  not.  Accordingly, 
these  amended  regulations  extend  this 


provision  to  the  Montgomery  GI  Bill — 
Active  Duty. 

A  veteran  receiving  benefits  under  the 
disabiUty  compensation  and  disability 
pension  programs  VA  administers  is 
given  procedural  protections  when  VA 
receives  notice  that  he  or  she  had  lost 
a  dependent.  Although  some  veterans 
receiving  educational  assistance  under 
the  Montgomery  GI  Bill— Active  Duty 
receive  additional  benefits  for  their 
dependents,  and  so  suffer  a  reduction  in 
benefits  when  a  dependent  is  lost.  VA 
had  not  extended  these  procedural 
protections  to  these  veterans.  A  careful 
review  has  led  VA  to  believe  that  these 
veterans  should  be  extended  these 
protections.  Accordingly,  these 
amended  regulations  provide  those 
procedural  protections  to  these  veterans. 

The  Secretary  of  Veterans  Affairs  has 
certified  that  these  amended  regulations 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  as  they  are  defined  in  the 
Regulatory  FlexibiHty  Act  (RFA),  5 
U.S.C.  601-612.  Pursuant  to  5  U.S.C. 
605(b),  the  amended  regulations, 
therefore,  are  exempt  firora  the  initial 
and  final  regulatory  flexibility  analyses 
requirements  of  sections  603  and  604. 

This  certification  can  be  made 
because  the  amended  regulations 
directly  affect  only  individuals.  They 
will  have  no  significant  economic 
impact  on  small  entities,  i.e.,  small 
businesses,  small  private  and  nonprofit 
organizations  and  small  governmental 
jurisdictions. 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  for  the  programs 
affected  by  these  amended  regulations 
are  64.117  and  64.124. 

List  of  Subjects  in  38  CFR  Part  21 

Civil  rights,  Gaims,  Education,  Grant 
programs — education.  Loan  programs — 
education.  Reporting  and  recordkeeping 
requirements,  Schools,  Veterans, 
Vocational  education.  Vocational 
rehabiUtation. 

Approved:  November  3, 1993. 
Jesse  BroMm, 
Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  21,  subparts  C 
and  K  are  amended  as  set  forth  below. 

PART  21— VOCATIONAL 
REHABILITATION  AND  EDUCATION 

Subpart  C — Survivors'  and 
Dependents'  Educational  Assistance 
Under  38  U.S.C.  chapter  35 

1.  The  authority  citation  for  part  21, 
subpart  C,  continues  to  read  as  follows: 

Authority:  38  U.S.C  350&-3566. 


2.  In  S  21.3032,  paragraph  (b)(3)  and 
its  authority  citation  are  added  to  read 
as  follows: 

S  21.3032    Time  limits. 

•  •        •        •        • 

(b)  Failure  to  furnish  claim  or  notice 
of  time  limit.  •  •  • 

•  •        •        •        • 

(3)  When  a  claim  is  incomplete,  time 
Hmits  within  which  a  claimant  or 
beneficiary  is  required  to  complete  the 
claim  through  submission  of  evidence, 
documents  or  other  information  may  be 
extended  for  good  cause  shown.  The 
time  limits  within  which  a  claimant  or 
beneficiary  must  act  to  challenge  an 
adverse  VA  decision  may  be  extended 
for  good  cause  shown.  Except  as 
provided  in  §  19.130  of  this  chapter 
when  an  extension  is  requested  after 
expiration  of  a  time  limit,  the  action 
required  of  the  claimant  or  beneficiary 
must  be  taken  concurrently  with  or 
prior  to  the  filing  of  a  request  for 
extension  of  the  time  limit,  and  good 
cause  shown  as  to  why  the  required 
action  could  not  have  been  taken  during 
the  original  time  period  and  could  not 
have  been  taken  sooner  than  it  was. 
Denials  of  time  limit  extensions  are 
separately  appealable  issues. 

(Authority:  38  U.S.C  5101, 5113) 

•  •         •         •         • 

Subpart  K— All  Volunteer  Force 
Educational  Assistance  Program  (New 
GI  Bill) 

3.  The  authority  citation 'for  part  21. 
subpart  K,  revised  to  read  as  follows: 

Authority:  38  U.S.C  chapter  30;  38  U.S.C 
501(a). 

4.  In  §21.7032.  paragraph  (d)(3)  and 
its  authority  citation  are  added  to  read 
as  follows: 

$21.7032    Time  limits. 


(d)  Failure  to  furnish  form  or  notice  of 
time  limit.  •  •  * 


(3)  VA's  failure  to  furnish  an  eligible 
person  notice  of  the  time  limit  within 
which  evidence  must  be  submitted  to 
complete  a  claim,  or  notice  of  the  time 
limit  within  which  to  challenge  an 
adverse  VA  decision,  shall  extend  the 
time  limit  for  such  action  in  accordance 
with  the  provisions  of  §3.110  of  this 
chapter. 

(Authority:  38  U.S.C  5101,  5113) 


5.  Section  21.7320  and  its  authority 
citation  are  added  to  read  as  follows: 
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§  21 .7320    Procedural  protection;  reduction 
following  loss  o1  dependent 

(a)  Notice  of  reduction  required  when 
a  veteran  loses  entitlement  to  additional 
educational  assistance  for  a  dependent. 
Except  as  provided  in  paragraph  (b)  of 
this  section,  VA  will  not  reduce  an 
award  of  educational  assistance 
following  the  veteran's  loss  of  a 
dependent  unless: 

(1)  VA  has  notified  the  veteran  of  the 
adverse  action:  and 

(2)  VA  has  provided  the  veteran  with 
a  period  of  60  days  in  which  to  submit 
evidence  for  the  purpose  of  showing 
that  the  educational  assistance  should 
not  be  reduced. 

(b)  No  advance  notice  required  in 
certain  situations.  When  the  reduction 
is  based  solely  on  written,  factual, 
unambiguous  information  as  to 
dependency  or  marital  status  provided 
by  the  veteran  or  his  or  her  fiduciary 
with  knowledge  or  notice  that  the 
information  would  be  used  to  determine 
the  monthly  rate  of  educational 
assistance  allowance: 

(1)  VA  will  not  send  either  en 
advance  or  a  prereduction  notice  as 
stated  in  paragraph  (a)  of  this  section: 
but 

(2)  VA  will  send  notice  of  the  adverse 
action  contemporaneous  with  the 
reduction  in  educational  assistance. 

(Authority:  38  U.S.C  5112,  5113) 

IFR  Doc.  93-29369  Filed  12-1-93.  8:45  am) 
BIUJNOOOOE  •12».01-U      . 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 

[FRL-4809-1] 

National  Oil  and  Hazardous 
Substances  Contingency  Plan; 
National  Priorities  List  Update 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  Deletion  of  the 

Charlevoix  Municipal  Well  Superfund 

Site  from  the  National  Priorities  List 

(NPL). 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  announces  the  deletion  of 
the  Charlevoix  Municipal  Well 
Superfund  site  in  Charlevoix.  Michigan 
from  the  National  Priorities  List  (NPL). 
The  NPL  is  Appendix  B  of  40  CFR  part 
300  which  is  the  National  Oil  and 
Hazardous  Substances  Contingency  Plan 
(NCP).  which  EPA  promulgated 
pursuant  to  section  105  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 


Act  of  1980  (CERCLA).  as  amended. 
EPA  and  the  State  of  Michigan  have 
determined  that  all  appropriate  Fund- 
financed  responses  under  CERCLA  have 
been  implemented  and  that  no  further 
cleanup  by  responsible  parties  is 
appropriate.  Moreover,  EPA  and  the 
State  of  Michigan  have  determined  that 
remedial  actions  conducted  at  the  site  to 
date  remain  protective  of  pubhc  health, 
welfare,  and  the  environment. 
EFFECTIVE  DATE:  December  2. 1993. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
M.  Kuhns  (HSRW-ej).  Remedial  Project 
Manager.  Office  of  Superfund,  U.S. 
EPA— Region  V.  77  West  Jackson  Blvd.. 
Chicago.  IL  60604.  (312)  353-6556.  The 
comprehensive  information  on  the  site 
is  available  at  the  local  information 
repository  located  at:  Charlevoix  Public 
Library,  107  Clinton  St.,  Charlevoix,  MI 
49720.  Requests  for  comprehensive 
copies  of  documents  should  be  directed 
formally  to  the  Regional  Docket  Office. 
Address  for  the  Regional  Docket  Office 
is  Jan  Pfundheller  (H-7J).  U.S.  EPA. 
Region  V.  77  W.  Jackson  Blvd.,  Chicago, 
IL  60604,  (312)  353-5821. 
SUPPLEMENTARY  INFORMATION:  The  site.to 
be  deleted  from  the  NPL  is:  Charlevoix 
Municipal  Well  Site,  Charlevoix, 
Michigan. 

A  Notice  of  Intent  to  Delete  for  this 
site  was  published  September  29, 1993 
(58  FR  50893).  The  closing  date  for 
comments  on  the  Notice  of  Intent  to 
Delete  was  October  30. 1993.  EPA 
received  no  comments  and  therefore  has 
not  prepared  a  Responsiveness 
Summary. 

The  EPA  identifies  sites  which  appear 
to  present  a  significant  risk  to  public 
health,  welfare,  or  the  environment  and 
it  maintains  the  NPL  as  the  list  of  those 
sites.  Sites  on  the  NPL  may  be  the 
subject  of  Hazardous  Substance 
Response  Trust  Fund  (Fund-)  financed 
remedial  actions.  Any  site  deleted  from 
the  NPL  remains  eligible  for  Fund- 
financed  remedial  actions  in  the 
unlikely  event  that  conditions  at  the  site 
warrant  such  action.  Section 
300.425(e)(3)  of  the  NCP  states  that 
Fund-financed  actions  may  be  taken  at 
sites  deleted  from  the  NPL  in  the 
unlikely  event  that  conditions  at  the  site 
warrant  such  action.  Deletion  of  a  site 
from  the  NPL  does  not  affect  responsible 
party  liability  or  impede  agency  efforts 
to  recover  costs  associated  with 
response  efforts. 

List  of  Subjects  in  40  CFR  Part  300    . 

Environmental  protection,  Air 
pollution  control.  Chemicals,  Hazardous 
substances.  Hazardous  waste. 
Intergovernmental  relations,  Penalties, 
Reporting  and  recordkeeping 


requirements.  Superfund,  Water 
pollution  control.  Water  supply. 
40  CFR  part  300  is  amended  as 
follows: 

PART  30O-[AMENOEO] 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  42  U  S.C.  9601-9657;  33  US C. 
1321(c)(2);  E.G.  12777.  56  FR  54757,  3  CFR. 
1991  Comp.;  p.  351:  E.G.  12580.  52  FR  2923. 
3  CFR,  1987  Comp.:  p.  193. 

Appendix  B — [Amended] 

2.  Table  1  of  appendix  B  to  part  300 
is  amended  by  removing  the  Site 
"Charlevoix  Municipal  Well, 
Charlevoix.  Michigan"  and  by  revising 
the  total  number  of  sites  from  "1,074" 
to  read  "1,Q73". 

Dated:  November  IS.  1993. 
VoldasV.Adamkus. 

Regional  Administrator,  U.S.  EPA,  Re^on  V. 
(PR  Doc.  93-29508  Filed  12-1-93: 8:45  am) 

BILUNGCOOE  «560-60r.P 


GENERALSERVICES 
ADMINISTRATION 

41  CFR  Part  101-39 
[FPMR  Amendn>ent  G-IOS] 

Use  and  Care  of  6SA  Interagency  Fleet 
Management  System  Vehicles 

AGENCY:  Federal  Supply  Service,  GSA. 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  prohibits  the 
use  of  tobacco  products  in  General 
Services  Administration  (GSA) 
Interagency  Fleet  Management  System 
(IFMS)  motor  vehicles  and  expands  the 
utilization  guidelines  used  to  justify 
full-time  vehicle  assignment.  These 
actions  are  required  because  of  the 
potential  health  hazards  associated  with 
the  use  of  tobacco  products,  the  negative 
residual  effects  of  tobacco  use  on  IFMS 
vehicles,  and  the  need  to  respond  to 
agency  requests  for  clarification  of  IFMS 
utilization  guidelines.  This  regulation 
prohibits  the  use  of  tobacco  products  in 
GSA  IFMS  vehicles  and  specifically 
requires  user  agencies  to  pay  for  the  cost 
of  cleaning  or  repairing  vehicles  with 
tobacco  odor,  residue  or  damage 
resulting  from  tobacco  use  if  the  agency 
violates  the  prohibition.  This  regulation 
also  expands  IFMS  utilization 
guidelines  to  include  the  number  of 
days  used,  agency  mission,  and  the  cost 
of  alternatives  to  full-time  vehicle 
assignment. 

EFFECTIVE  DATE:  January  3, 1994.  In 
cases  where  there  is  an  exclusive 
representative  for  an  agency's 
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employees,  the  agency  shall  meet  its 
labor  relations  obligations  and  upon 
meeting  those  obligations  this  rule  shall 
become  applicable  as  to  that  agency. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  W.  Moses,  Fleet  Management 
Division,  (703-305-6273). 
SUPPLEMENTARY  INFORMATION:  The 
General  Services  Administration  (GSA) 
has  determined  that  this  rule  is  not  a 
major  rule  for  the  purposes  of  Executive 
Order  12291  of  February  17, 1981, 
because  it  is  not  likely  to  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  to  consumers  or  others;  or 
significant  adverse  efl'ects.  GSA  has 
based  all  administrative  decisions 
underlying  this  rule  on  adequate 
information  concerning  the  need  for  and 
consequences  of  this  rule;  has 
determined  that  the  potential  benefits  to 
society  from  this  rule  outweigh  the 
potential  costs  and  has  maximized  the 
net  benefits;  and  has  chosen  the 
alternative  approach  involving  the  least 
net  cost  to  society. 

GSA  has  reviewed  the  issue  of 
smoking  in  Government-owned  or 
leased  motor  vehicles  over  the  past  few 
years,  including  the  potential  health 
hazards  associated  with  tobacco  use,  the 
potential  negative  impact  on  disposal 
proceeds  for  vehicles  damaged  as  a 
result  of  the  use  of  tobacco  products, 
and  the  concern  that  vehicle  occupants 
may  find  the  effects  of  tobacco  use 
offensive  in  a  confined  area  such  as  a 
motor  vehicle.  Associated  concerns  vary 
from  the  physical  appearance  of  the 
vehicle  to  undesirable  physical  effects 
experienced  by  vehicle  occupants 
caused  by  tobacco  smoke  odor  and 
tobacco  residue. 

With  regard  to  the  physical  condition 
of  vehicles  when  the  occupants  have 
used  tobacco  products  in  them, 
experience  has  shown  that  tobacco  use 
in  a  vehicle  often  results  in  a  permanent 
tobacco  odor  in  the  vehicle.  Even  after 
extensive  detailing  of  the  vehicle  prior 
to  sale,  tobacco  odor  and  residue 
frequently  remain  in  the  vehicle. 
Additionally,  holes  and  blemishes 
caused  by  burning  ash  falling  on  vehicle 
carpets  and  upholstery,  smoke  residue 
on  dashboards  and  headliners,  and 
stains  caused  by  smokeless  tobacco  can 
detract  from  sales  proceeds. 

In  February  1991,  GSA  solicited 
comments  from  other  Federal  agency 
fleet  managers  and  biteragency  Fleet 
Management  System  (IFMS)  field 
locations  on  a  proposal  to  limit  smoking 
in  GSA  IFMS  vehicles.  Of  the  23 
comments  received,  12  recommended 
that  smoking  be  prohibited  in  GSA 
IFMS  vehicles.  The  other  11  comments 


agreed  that  smoking  should  be  restricted 
in  GSA  IFMS  vehicles.  Of  these  11 
comments  to  GSA's  initial  survey,  the 
majority  stated  that  the  vehicle  operator 
should  be  allowed  to  smoke  only  if  they 
were  the  exclusive  operator  and  sofe 
occupant  of  the  vehicle. 

On  July  2. 1992.  GSA  solicited 
comments  from  major  customer 
agencies  of  the  IFMS  and  GSA  regional 
Fleet  Management  activities  on  a  draft 
amendment  prohibiting  smoking  in  GSA 
IFMS  vehicles.  All  respondents  except 
one  agreed  with  the  regulation  with 
minor  comments.  One  comment  made 
by  many  agencies  was  to  prohibit  the 
use  of  all  tobacco  products,  not  just 
those  that  are  smoked.  GSA  changed  the 
amendment  accordingly.  Two  agencies 
suggested  that  GSA  install  decals  inside 
the  vehicle  stating  that  smoking  is 
prohibited.  GSA  did  not  adopt  this 
suggestion  due  to  the  associated  costs 
and  difficuhy  in  removing  decals  from 
interior  surfaces  prior  to  disposal.  Thei 
Department  of  the  Treasury  requested 
exemptions  from  the  tobacco  use 
prohibition,  if  issued  by  GSA,  for 
vehicles  used  by  dignitaries  and  when 
vehicles  are  used  for  extended  periods 
of  time  in  surveillance  operations.  GSA 
did  not  grant  blanket  exemptions  to  this 
prohibition  realizing  that  any  agency 
may  request  a  deviation  from  the 
regulation  under  the  provisions  of  41 
CFR  101-1.110.  If  an  agency  believes 
that  it  has  adequate  justification  to 
support  a  deviation  from  the 
prohibition,  it  can  submit  a  request  for 
a  deviation  to  the  Administrator,  GSA, 
following  the  guidance  in  41  CFR  101- 
1.110(b).  The  request  must  clearly  state 
the  nature  of  the  deviation  and  be 
supported  by  specific  facts. 

Tne  Environmental  Protection  Agency 
(EPA)  issued  a  report,  "Respiratory 
Health  Effects  of  Passive  Smoking:  Lung 
Cancer  and  Other  Disorders"  (EPA/600/ 
6-90/006F),  in  which  EPA  designated 
enviromnental  tobacco  smoke  (ETS)  as 
an  EPA  Class  A  carcinogen  and 
discussed  the  adverse  respiratory  health 
effects  of  ETS. 

Based  upon  the  health  concerns  in  the 
EPA  report,  the  desires  of  our  customer 
agencies  concerning  the  welfare  of 
vehicle  occupants,  and  the  possibility  of 
diminished  sale  values  of  vehicles  in 
which  the  occupants  have  used  tobacco 
products,  GSA  is  prohibiting  the  use  of 
tobacco  products  in  IFMS-owned  or 
-leased  motor  vehicles.  Compliance 
writh  this  policy  will  be  the 
responsibility  of  the  agency  that  is 
assigned  the  vehicle. 

GSA  will  charge  user  agencies  the 
costs  of  cleaning  and  repairing  assigned 
vehicles  beyond  the  normal  detaiUng 
process  when  tobacco  odor  or  residue  is 


present  in  motor  vehicles  or  when  the 
vehicle  is  damaged  as  a  result  of  tobacco 
use.  This  additional  cleaning  or  repair 
will  be  performed  only  when,  in  the 
opinion  of  the  GSA  fleet  manager,  the 
cost  to  the  Government  would  be  offset 
by  the  increased  sale  return.  User 
agencies  may  also  be  charged  for  the 
costs  of  cleaning  and  repairing  vehicles 
damaged  due  to  tobacco  use  when 
rotated,  either  within  the  same  agency 
or  to  a  different  agency.  Charges 
authorized  under  new  §  101-39.300(d) 
will  not  be  assessed  unless  the  vehicle 
is  assigned  to  a  user  agency  after  the 
effective  date  of  this  amendment. 

On  August  14-16, 1991,  GSA  hosted 
a  Department  of  Defense  (DOD)  user 
panel  to  identify  ways  to  improve  the 
services  provided  by  the  GSA  IFMS. 
One  of  the  areas  identified  was  the 
clarification  of  the  IFMS  utilization 
guidelines  which  are  the  basis  for  full- 
time  assignments  of  GSA  vehicles.  The 
GSA  IFMS  Central  Office  and  field 
locations  have  also  received  many 
telephonic  requests  for  clarification  of 
this  policy. 

In  response  to  customer  agency  needs, 
the  GSA  IFMS  is  exf>anding  and 
clarifying  its  utilization  guidelines.  The 
new  policy  will  revise  the  present 
guidelines  to  include  the  number  of 
days  used,  agency  mission,  and  the  cost 
of  alternatives  to  full-time  vehicle 
assigiunent. 

List  of  Subjects  in  41  CFR  Part  101-39 

Government  property  management, 
Interagency  fleet  management  systems. 
Motor  vehicles,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  out  in  the 
preamble,  41  CFR  part  101-39  is 
amended  as  follows: 

PART  101-39— INTERAGENCY  FLEET 
MANAGEMENT  SYSTEMS 

1.  The  authority  citation  for  part  101- 
39  continues  to  read  as  follows: 

Authority:  Sec  205(c),  63  Stat.  390;  (40 
U.S.C  486(c)). 

Subpart  101-39.3— Us«  and  Care  of 
GSA  Interagency  Fleet  Management 
System  Vehicles 

2.  Section  101-39.300  is  amended  by 
redesignating  paragraph  (d)  as 
paragraph  (e)  and  adding  a  new 
paragraph  (d)  to  read  as  follows: 

f  101-39.300    General.  t 

•        •        •        •        • 

(d)  The  use  of  tobacco  products  is 
prohibited  in  GSA  IFMS  motor  vehicles. 
The  agency  to  which  the  vehicle  is 
assigned  is  responsible  for  ensuring  that 
its  employees  do  not  use  tobacco 
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products  while  occupying  IFMS 
vehicles.  If  a  user  agency  violates  this 
prohibition,  the  agency  will  be  charged 
for  the  cost  of  cleaning  the  affected 
vehicle(s)  beyond  normal  detailing 
procedures  to  remove  tobacco  odor  or 
residue  or  repairing  damage  caused  as  a 
result  of  tobacco  use.  The  decision  to 
perform  such  additional  cleaning  or 
repair  will  be  made  by  the  GSA  fleet 
manager  based  upon  the  condition  of 
the  vehicle  when  assigned,  the  degree  of 
tohacco  residue  and  damage,  and  the 
cot»l  effectiveness  of  such  additional 
cleaning. 
•    '     •        *        *        • 

a.  Section  101-39.301  is  amended  by 
reUsing  the  introductory  text  to  read  as 
follows: 

§  101-39.301    Utilization  guidelines. 

An  agency  must  be  able  to  justify  a 
hi  Il-time  vehicle  assignment.  The 
following  guidelines  may  be  employed 
by  an  agency  requesting  GSA 
Interagency  Fleet  Management  System 
(IFMS)  services.  Other  utilization 
factors,  such  as  days  used,  agency 
mission,  and  the  relative  costs  of 
ahematives  to  a  full-time  vehicle 
assignment,  may  be  considered  as 
justification  where  miles  traveled 
guidelines  are  not  met. 
•        *        •        *        * 

Dated.  September  14. 1993. 
Roger  W.  Johnson. 

Administrator  of  General  Services. 

IFR  Doc.  93-29336  Filed  12-1-93;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Part  491 
[BPD-783-fq 

Medicare  Program;  Required 
Lat}oratory  Procedures  for  Rural 
Health  Clinics 

AGENCY:  Health  Care  Financing 

Administration  (HCFA),  HHS. 

ACTION:  Final  rule  with  comment  period. 

SUMMARY:  This  rule  revises  the  range  of 
laboratory  tests  rural  health  clinics 
(RHCs)  are  required  to  provide  in  order 
to  meet  the  Medicare  conditions  of 
participation.  We  are  eliminating  tests 
not  classified  as  waived  under  the 
Clinical  Laboratory  Improvement 
Amendments  of  1988  (CUA).  RHCs  that 
elect  to  furnish  tests  not  waived  under 
CLIA  must  comply  with  CUA 
requirements  as  specified  in  regulations 
on  Laboratory  Requirements  and  will 


receive  appropriate  payment  for  covered 
laboratory  services.  We  are  making  these 
changes  because  the  CLIA  program 
introduced  participation  requirements 
that  may  cause  some  RHCs  to  withdraw 
from  the  program,  creating  a  shortage  of 
available  medical  care  in  some  areas. 
DATES:  Effective  Date:  These  rules  are 
effeective  on  January  3, 1994.  Comment 
Period:  Comments  will  be  considered  if 
we  receive  them  at  the  appropriate 
address,  as  provided  below,  no  later 
than  5  p.m.  on  January  31,  1994. 
ADDRESSES:  Mail  WTitten  comments  (an 
original  and  3  copies)  to  the  following 
address:  Health  Care  Financing 
Administration.  Department  of  Health 
and  Human  Services,  Attention:  BPD- 
783-FC,  P.O.  Box  26676.  Baltimore.  MD 
21207. 

If  you  prefer,  you  may  deliver  your 
written  comments  (an  original  and  3 
copies)  to  one  of  the  following 
addresses: 

Room  309-G.  Hubert  H.  Humphrey 
Building.  200  Independence  Avenue. 
SW.,  Washington.  DC  20201.  or 
Room  132,  East  High  Rise  Building, 
6325  Security  Boulevard,  Baltimore, 
MD  21207. 

Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
BPD-783-FC.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
generally  beginning  approximately  3 
weeks  after  publication  of  a  document, 
in  room  309--G  of  the  Department's 
offices  at  200  Independence  Avenue, 
SW.,  Washington,  DC.  on  Monday 
through  Friday  of  each  week  from  8:30 
a.m.  to  5  p.m.  (phone:  (202)  690-7890). 
FOR  FURTHER  INFORMATION  CONTACT: 
Jacqueline  Sheridan,  (410)  966-4635. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  1861(a)  of  the  Social  Security 
Act  (the  Act)  extends  Medicare  and 
Medicaid  coverage  to  beneficiaries  for 
primary  and  emergency  care  ser\'ices 
furnished  by  a  rural  health  clinic  (RHC) 
if  these  services  otherwise  would  be 
covered  if  furnished  by  a  physician  or 
incident  to  a  physician's  professional 
services.  The  effect  of  this  section  on  the 
Medicare  program  is  to  increase  the 
availability  of  primary  care  services  in 
medically  underser\'ed  rural 
communities  by  extending  Medicare 
payment  for  the  services  of  physician 
assistants,  nurse  practitioners  and 
certain  other  health  practitioners  who 
operate  through  the  RHC  setting.  RHC 
services  are  furnished  under  Part  B  of 
Medicare. 


Section  1861(aa)(2)(G)  of  the  Act 
requires  RHCs  to  provide  routine 
diagnostic  services  directly  (that  is,  they 
are  himished  at  the  RHC  by  RHC 
personnel),  including  clinical  laboratory 
services.  The  statute  provides  that  the 
RHC  must  provide  the  clinical 
laboratory  services  as  prescribed  in 
regulations.  We  have  implemented  this 
statutory  provision  through  regulations 
at  42  CFR  491.9;  that  section  requires 
RHCs  to  provide  nine  different 
diagnostic  laboratory  tests  directly.  The 
list  of  tests  has  remained  unchanged 
since  it  was  established  in  1978  (43  FR 
30529).  The  listing  reflects  tests  that 
were  commonly  performed  in 
physicians'  offices.  The  laboratory 
services  required  uiider  §  491.9  are 
performed  by  clinic  personnel  and 
enable  the  clinic  to  fulfill  its  mission  to 
provide  routine  diagnostic  ser\'ices. 

In  1988,  the  Clinical  Laboratory 
Improvement  Amendments  of  1988 
(CLIA).  Public  Law  100-578,  was 
enacted.  It  revised  section  353  of  the 
Public  Health  Service  Act  to  require  all 
clinical  laboratories  that  test  human 
specimens  for  health  purposes  to  meet 
certain  requirements.  In  concept,  CLIA 
requires  that  the  complexity  of  tests  and 
the  skill  in  interpreting  results  be  factors 
in  determining  the  extent  of  supervision 
and  review.  Tests  are  categorized  from 
"waived",  those  needing  minimal 
supervision,  to  "high  complexity".  (For 
a  h]ll  discussion  of  complexity,  see  57 
FR  7002.  February  28.  1992.) 

Our  regulations  implementing  CLIA 
are  contained  in  42  CFR  part  493.  Under 
these  regulations,  laboratories 
performing  specified  tests  categorized  as 
physician-performed  microscopy  or  as 
moderate  or  high  complexity  must 
obtain  a  certificate  that  shows  they  meet 
certain  standards,  such  as  standards  of 
quality  control,  proficiency  testing, 
accuracy,  management,  quality 
assurance  and  personnel.  Laboratories 
that  perform  only  specified  simple  tests 
may  be  relieved  of  having  to  meet  those 
standards  if  they  obtain  a. certificate  of 
waiver.  These  specified  simple  tests  are 
those  that  (1)  are  cleared  by  the  Food 
and  Drug  Administration  (FDA)  for 
home  use;  (2)  employ  methodologies 
that  are  so  simple  and  accurate  that  they 
render  the  likelihood  of  error  negligible; 
or  (3)  pose  no  reasonable  risk  of  harm 
to  the  patient  if  the  test  is  performed 
incorrectly.  There  are  nine  such  waived 
tests. 

Six  of  the  nine  tests  RHCs  have  been 
required  to  perform  are  classified  as 
waived  under  CUA.  However,  the  list  of 
RHC  tests  was  prepared  well  before 
CLIA  established  requirements  for 
qualifications  and  experience  for 
personnel  performing  these  laboratory 
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pfocedure*.  As  a  consequence  of  the 
CLIA  changes,  RHCs  find  that  to 
maintain  compliance  with  the  RHC 
conditions  of  participation  (42  CFR 
491.9),  they  must  meet  CLIA 
requirements  for  moderate  or  high 
complexity  testing,  which  are  extensive. 

Revisions  to  the  ReguUtions 

We  believe  that  the  laboratory  tests 
required  of  all  RHCs  should  be  those  in 
the  waived  category  of  minimal 
complexity  only.  RHCs  by  their  very 
nature  are  located  in  geographical  areas 
where  it  is  difficult  to  recruit  personnel 
with  the  skills  necessary  to  perform 
more  complex  laboratory  tests.  We 
believe  it  is  prudent  to  allow  RHCs  to 
have  more  complex  testing  performed  in 
laboratories  better  equipped  for  such 
work.  On  the  other  hand,  if  an  RHC  is 
in  a  position  to  provide  a  more  complex 
array  of  testing  and  meet  CLIA 
requirements,  we  believe  our 
regulations  should  permit  it  to  provide 
more  than  the  minimum  required  tests. 
In  this  rule,  we  are  reducing  to  six  the 
number  of  services  listed  in  §  491.9(c)(2) 
that  RHCs  must  perform  directly.  We 
will  require  as  a  condition  of 
participation  that  an  RHC  provide  the 
following  services: 

(1)  Chemical  examinations  of  urine  by 
stick  or  tablet  methods  or  both 
(including  urine  ketones); 

(2)  Hemoglobin  or  hematocrit; 

(3)  Blood  glucose; 

(4)  Examination  of  stool  specimens  for 
occult  blood; 

(5)  Pregnancy  tests;  and 

(6)  Primary  culturing  for  transmittal  to 
a  certified  laboratory. 

All  six  of  these  tests  are  currently  in 
the  waived  category  under  CLIA  if  they 
are  performed  using  the  specified 
methodology. 

For  convenience,  in  this  preamble,  we 
also  describe,  for  each  laboratory  test 
specified  in  §491. 9(c)(2),  the  specific 
methods  that  must  be  used  to  perform 
the  test  in  order  for  an  RHC  to  be 
eligible  for  a  CLIA  certificate  of  waiver. 
These  are: 

•  Nonautomated  chemical 
examinations  of  urine  by  dipstick  or 
tablet  or  reagent  methods  or  both; 

•  Hemoglobin  by  single  analyte 
instruments  with  selfcontained  or 
component  features  to  perform 
specimen/reagent  interaction,  providing 
direct  measurement  and  readout, 
hemoglobin  by  copper  sulfate,  or  spun 
hematocrit; 

•  Blood  glucose  by  glucose 
monitoring  devices  cleared  by  the  FDA 
specifically  for  home  use;  and 

•  Urine  pregnancy  tests  by  visual 
color  comparisons.  (Examinations  of 
stool  samples  for  occult  blood  do  not 


require  further  description  for  CLIA 
waiver  purposes.) 

An  RHC  that  furnishes  a  required 
service  by  performing  a  test  by  a  method 
other  than  that  described  for  CLIA   > 
waiver  purposes  will  not  be  able  to 
obtain  a  certificete  of  waiver  but  will 
have  to  obtain  a  certificate  for 
performing  tests  of  moderate  complexity 
or  a  certificate  for  performing  tests  of 
high  complexity,  whichever  is 
applicable.  Some  RHCs  may  want  to 
rJiange  their  testing  methods  to  obtain  a 
certificate  of  waiver.  For  example,  an 
RHC  that  performs  pregnancy  tests 
using  blood  samples  will  not  be  eligible 
for  a  certificate  of  waiver,  but  if  the  RHC 
switched  to  performing  urine  pregnancy 
tests  by  visual  color  comparison,  it 
could  get  a  certificate  of  waiver. 
We  will  no  longer  require  as  a 
condition  of  participation  that  RHCs 
directly  furnish  the  three  tests  that  are 
not  in  the  CUA  waived  category.  These 
are:  (1)  Microscopic  examinations  of 
urine  sediment.  (2)  pinworm  test,  and 
(3)  Gram  stain  test.  Though  we  believe 
these  tests  are  of  value  to  the  patient 
population  treated  by  RHCs,  if  we 
required  the  RHCs  to  furnish  them,  the 
clinics  would  have  to  meet  the 
applicable  CUA  requirements. 

A  laboratory  performing  tests  in  the 
CLIA  waived  category  must  pay  a  $100 
biennial  certificate  of  waiver  fee.  An 
RHC  that  provides  laboratory  services 
that  are  not  waived  must  pay  higher 
CLIA  costs  for  a  biennial  certificate  fee 
plus  compliance  (inspection)  costs  that 
vary  by  State  and  are  estimated  at  up  to 
$1500  per  year.  Lfi  addition,  RHCs  that 
furnish  more  than  CLIA  waived  tests 
must  have  personnel  that  meet  ClAA 
requirements,  personnel  that  in  some 
areas  may  be  difficult  to  recruit  and  who 
require  pay  commensurate  with  their 
abilities. 

Under  these  circumstances,  we  have 
reevaluated  whether  continuing  to 
require  RHCs  to  perform  tests  that  have 
been  required  since  1978  could  create  a 
financial  burden  or  personnel  problems 
for  some  RHCs,  possibly  forcing  them  to 
discontinue  services  to  Medicare 
patients  and  eliminating  a  crucial 
source  of  medical  care  for  these 
patients.  We  are  choosing  to  reduce  the 
number  of  required  tests  because  we 
believe  that  to  do  so  will  not 
compromise  access  to  needed  services. 
In  §  491.9  we  are  also  adding  a  cross 
reference  to  §  493.1  to  ensure  awareness 
of  the  CLIA  requirements. 

This  rule  does  not  prevent  any  RHC 
from  providing  tests  that  are  not  listed 
in  §  491.9.  An  RHC  is  free  to  choose  a 
higher  level  CUA  certification  than  the 
certificate  of  waiver  if  it  wishes  to 
provide  tests  of  higher  complexity  and 


tc  comply  with  all  CLIA  requirements. 
Medicare  covers  laboratory  tests 
performed  by  RHC  personnel  in  the 
RHC. 
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Regulatory  Impact  Statement 

Executive  Order  12291  (E.O.  12291) 
requires  us  to  prepare  and  publish  a 
regulatory  impact  analysis  for  any  rule 
that  meets  one  of  the  E.0. 12291  criteria 
for  a  "major  rule";  that  is.  that  vwill  be 
likely  to  result  in — 

•  An  annual  effect  on  the  economy  of 
$100  million  or  more; 

•  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 

•  Significant  adverse  efiects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

In  addition,  we  generally  prepare  a 
regulatory  flexibility  analysis  that  is 
consistent  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601 
through  612)  unless  the  Secretary 
certifies  that  a  final  rule  wall  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
purposes  of  the  RFA,  all  RHCs  are 
considered  to  be  small  entities. 
Individuals  and  States  are  not  included 
in  the  definition  of  a  small  entity. 

In  addition,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  if  a  rule  may 
have  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals.  This  analysis  must 
conform  to  the  provisions  of  seclion  604 
of  the  RFA^  For  purposes  of  section 
1102(b)  of  the  Act,  we  define  a  small 
rural  hospital  as  a  hospital  that  is 
located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 

beds. 

This  final  rule  with  comment  period 
reduces  the  number  of  laboratory  tests 
RHCs  are  required  to  provide  in  order  to 
meet  the  requirements  of  §491. 9(c)(2)  of 
the  Medicare  RHC  conditions  Of 
certification.  As  noted  earlier,  with  the 
enactment  of  CLL\.  laboratory  tests  are 
categorized  according  to  their 
complexity  level,  fi-om  "waived"  (those 
needing  minimal  supervision)  to  "high 
complexity".  Our  regulations 
implementing  CLIA  require  all 
laboratories  to  obtain  either  a  certificate 
for  performing  tests  at  the  appropriate 
complexity  level  or  certificate  of  waiver 
for  performing  only  certain  simple  tests. 
Because  the  list  of  RHC  laboratory 
services  required  under  current 
regulations  includes  three  tests  not  >n 


the  CLIA  waived  category  (microscopic 
examination  of  urine  sediment, 
pinworm  test,  and  Gram  stain  test), 
RHCs  now  must  fully  comply  with  CUA 
requirements  applicable  to  laboratories 
that  perform  moderate  or  high 
complexity  testing  in  order  to  furnish 
these  tests  and  participate  in  the 
Medicare  program. 

Laboratories  performing  nonwaived 
tests  must  pay  higher  certificate  and 
inspection  fees,  maintain  specialized 
equipment,  and  employ  skilled 
laboratory  personnel.  RHCs  are  likely  to 
have  difficulty  attracting  and 
compensating  the  skilled  laboratory 
personnel  required  by  CLIA. 

Although  some  beneficiaries  might 
require  tests  that  we  would  no  longer 
require  RHCs  to  perform  and  they  may 
be  inconvenienced  by  going  elsewhere 
to  obtain  required  laboratory  services, 
we  believe  the  costs  associated  with 
requiring  all  RHCs  to  meet  the  CLIA 
moderate  or  high  complexity  laboratory 
requirements  would  place  such  a 
financial  burden  on  many  of  the  1,064 
currently  certified  RHCs  that  they 
would  be  forced  to  close.  Others  would 
be  found  out  of  compliance  with  the 
conditions  of  certification  and  would 
face  termination  from  the  Medicare 
program.  The  law  requires  RHCs  to 
perform  laboratory  tests  as  prescribed  in 
regulations  by  the  Secretary  of  HHS.  Wo 
wrill  implement  this  provision  by 
revising  the  list  of  required  RHC 
laboratory  tests  to  include  only  those 
tests  cofisidered  waived  under  CLIA; 
this  provision  will  enable  RHCs  to  meet 
our  requirements  without  experiencing 
the  financial  hardship  that  could  result 
if  the  clinics  had  to  meet  CLIA 
requirements  applicable  to  laboratories 
that  perform  more  complex  tests.  This 
revision  vnll  allow  RHCs  that  would 
otherwise  lose  their  Medicare 
certification  to  remain  as  a  source  of 
primary  medical  care  for  Medicare 
beneficiaries  living  in  medically 
underserved  rural  areas.  All  RHCs  retain 
the  option  to  provide  more  complex 
tests  if  they  choose  and  meet  CUA 
requirements. 

Because  there  are  no  program  costs 
associated  with  this  final  rule  with 
comment  period,  it  will  not  meet  the 
$100  million  criterion  nor  vsrill  it  meet 
the  other  EO.  12291  criteria.  Therefore, 
this  rule  is  not  a  major  rule  under  E.O. 
12291.  and  a  regulatory  impact  analysis 
is  not  required. 

For  similar  reasons,  we  are  not 
preparing  analyses  for  either  the  RFA  or 
section  1102(b)  of  the  Act  since  we  have 
determined,  and  the  Secretary  certifies, 
that  this  final  rule  with  comment  will 
not  result  in  a  significant  economic 
impact  on  a  substantial  number  of  small 


entities  and  will  not  have  a  significant 
impact  on  the  operations  of  a  substantial 
number  of  small  rural  hospitals. 

Waiver  of  Proposed  Rulemaking 

We  ordinarily  publish  a  notice  of 
proposed  rulemaking  in  the  Federal 
Register  and  invite  prior  public 
comment  on  proposed  rules.  The  notice 
of  proposed  rulemaking  includes  a 
reference  to  the  legal  authority  under 
which  the  rule  is  proposed  and  the 
terms  and  substance  of  the  proposed 
rule  or  a  description  of  the  subjects  and 
issues  involved.  This  procedure  can  be 
waived,  however,  if  an  agency  finds 
good  cause  that  the  notice  and  comment 
procedure  is  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest  and  incorporates  a  statement  of 
the  finding  and  its  reasons  in  the  rule 

These  changes  to  42  CFR  491.9  are 
required  because  the  interface  between 
CLIA  and  our  regulations  creates 
undesirable  effects  on  RHCs.  CUA 
categorizes  laboratory  tests  by 
complexity,  in  many  cases  using 
measures  developed  well  after  our 
original  RHC  laboratory  regulations 
were  published.  Whereas  the  list  of  tests 
to  be  performed  by  RHCs  reflected 
commonly  physician-performed  tests 
when  the  laboratory  requirement  was 
established,  CLIA  may  alter  practices. 
Maintaining  the  current  list  would  have 
untoward  and  unanticipated  effects  on 
RHCs.  Some  RHCs  cannot  hire  the 
technical  staff  required  by  CUA  to 
provide  the  required  RHC  laboratory 
tests.  Some  RHCs  would  have 
deficiencies  that  could  cause  loss  of 
Medicare  certification.  Thus,  RHCs 
would  be  unable  to  provide  services  to 
Medicare  beneficiaries  in  the  medically 
underserved  areas  in  which  they  are 
located.  In  order  to  avoid  disruption  of 
RHC  services  in  areas  in  which  RHCs 
may  constitute  the  sole  source  of 
primary  medical  care,  it  is  necessary  for 
us  to  expedite  this  change  in  the  RHC 
regulations. 

Therefore,  we  find  it  contrary  to  the 
public  interest  to  delay  making  changes 
that  will  promote  access  to  needed  care. 
We  find  good  cause  to  waive  notice  and 
comment  rulemaking  and  to  issue  this 
final  rule.  We  are  providing  a  60-day 
period  for  public  comment. 

Response  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  Federal  Register  documents 
published  for  comment,  we  are  not  able 
to  acknowledge  or  respond  to  them 
individually.  We  will  consider  all 
comments  we  receive  by  the  date  and 
time  specified  in  the  DATES  section  of 


this  preamble,  and.  if  we  proceed  writh 
a  subsequent  document,  we  will 
respond  to  the  comments  in  the 
preamble  to  that  document. 

Regulatory  Impact  Statement 

We  generally  prepare  a  regulatory 
flexibility  analysis  that  is  consistent 
with  the  Regulatory  Flexibility  Act 
(RFA)  (5  U.S.C.  601  through  612)  unless 
the  Secretary  certifies  that  a  final  rule 
with  comment  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
purposes  of  the  RFA,  all  RHCs  are 
considered  to  be  small  entities. 
Individuals  and  States  are  not  included 
in  the  definition  of  a  small  entity. 

In  addition,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  if  a  rule  may 
have  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals.  This  analysis  must 
conform  to  the  provisions  of  section  604 
of  the  RFA.  For  purposes  of  section 
1102(b)  of  the  Act,  we  define  a  small 
rural  hospital  as  a  hospital  that  is 
located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds. 

This  final  rule  with  comment  reduces 
the  number  of  laboratory  tests  rural 
health  clinics  (RHCs)  are  required  to 
provide  in  order  to  meet  the 
requirements  of  §491. 9(c)(2)  of  the 
Medicare  RHC  conditions  of 
certification.  With  the  enactment  of 
CLIA,  laboratory  tests  are  categorized 
according  to  their  complexity  level, 
from  "waived"  (those  needing  minimal 
supervision)  to  "high  complexity".  Our 
regulations  implementing  CUA  require 
all  laboratories  to  obtain  either  a 
certificate  for  performing  tests  at  the 
appropriate  complexity  level  or 
certificate  of  waiver  for  performing  only 
certain  simple  tests.  Because  the  list  of 
required  RHC  laboratory  services 
includes  three  tests  not  in  the  CUA- 
waived  category  (microscopic 
examination  of  urine  sediment, 
pinworm  test,  and  Gram  stain  test), 
RHCs  now  must  fully  comply  with  CLIA 
requirements  applicable  to  laboratories 
that  perform  moderate  or  high 
complexity  testing  in  order  to  furnish 
these  tests  and  participate  in  the 
Medicare  program. 

Laboratories  performing  moderate  or 
.  high  complexity  tests  must  pay  CLIA 
costs  ranging  from  $350  to  $600  for  a 
bieimial  certificate,  plus  inspection 
costs  estimated  at  up  to  $1500  per  year. 
Laboratories  performing  nonwaived 
tests  also  must  maintain  specialized 
equipment  and  employ  skilled 
laboratory  personnel.  By  comparison,  a 
laboratory  performing  tests  in  the  CLIA- 
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waived  category  must  pay  only  a  $100 
biennial  certificate  of  waiver  fee. 

An  RHC  may  experience  difficulty  in 
bearing  costs  asaodated  with  the  CLIA 
certificate,  inspection,  and  equipment. 
In  addition,  RHCs  are  likely  to  have 
difficulty  attracting  and  compensating 
the  skilled  laboratory  personnel 
required  by  CLIA. 

Althou^  some  beneficiaries  might 
require  tests  that  we  would  no  longer 
require  RHCs  to  perform  and  they  may 
be  inconvenienced  by  going  elsewhere 
to  obtain  required  laboratory  services, 
we  believe  the  costs  associated  with 
requiring  all  RHCs  to  meet  the  CLIA 
moderate  or  high  complexity  laboratory 
requirements  would  place  such  a 
financial  burden  on  many  of  the  1,064 
currently  certified  RHCs  that  they 
would  be  forced  to  close.  Others  would 
be  fotmd  out  of  compliance  with  the 
conditions  of  certification  and  would 
face  termination  from  the  Medicare 
program.  By  revising  the  list  of  required 
RHC  laboratory  tests  to  include  only 
those  tests  considered  waived  under 
CLL\.  we  will  enable  RHCs  to  meet  the 
statutory  requirement  to  perform  tests  as 
directed  by  the  Secretary  of  HHS  by 
providing  laboratory  tests  classified  as 
minimal  complexity  under  CLIA. 
without  experiencing  the  financial 
hardship  that  may  be  imposed  by 
meeting  CLIA  requirements  required  of 
laboratories  that  perform  more  complex 
tests.  This  revision  will  allow  many 
RHCs  that  would  otherwise  lose  their 
Medicare  certification  to  remain  as  a 
source  of  primary  medical  care  for 
Medicare  Deneficiaries  living  in 
medically  underserved  rural  areas.  All 
RHCs  retain  the  option  to  provide  more 
complex  tests  if  they  choose  and  meet 
CLIA  requirements. 

We  are  not  preparing  analyses  for 
either  the  RFA  or  section  1102(b)  of  the 
Act  since  we  have  determined,  and  the 
Secretary  certifies,  that  this  final  rule 
with  comment  will  not  result  in  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  and 
will  not  have  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals. 

List  of  Sobiecto  in  Part  491 

Grant  programs — health.  Health 
tacilities,  Medicaid,  Medicare, 
Reporting  and  recordkeeping 
requirements.  Rural  areas. 

42  CFR  part  491,  subpart  A  is 
amended  as  follows: 

PART  491-CERTinCATlON  OF 
CERTAIN  HEALTH  FACILmES 

A.  The  authority  citation  for  part  491 
continues  to  read  as  follows: 


AndMrity:  Sec.  1 102  of  the  Social  Security 
Act  (42  U.&C  1302);  and  wc  353  of  the 
Public  Heahh  Servke  Act  (42  U.S.C  263a). 


B.  Section  491.9(c)(2)  is  revised  to 
read  as  follows: 

1 491 J   Provision  Of  aervlcM. 

(c)  Direct  services.  *  *  * 
(2)  Laboratory.  These  requirements 
apply  to  RHCs  but  not  to  FQHCs.  The 
RHC  provides  laboratory  services  in 
accordance  with  part  493  of  this 
chapter,  which  implements  the 
provisions  of  section  353  of  the  Public 
Health  Service  Act.  The  RHC  provides 
basic  laboratory  services  essential  to  the 
immediate  diagnosis  and  treatment  of 
the  patient,  including: 

(i)  Chemical  examinations  of  urine  by 
stick  or  tablet  method  or  both  (including 
urine  ketones); 
(ii)  Hemoglobin  or  hematocrit; 
(iii)  Blood  glucose; 
(iv)  Examination  of  stool  specimens 
for  occult  blood; 
(v)  Pregnancy  tests;  and 
(vi)  Primary  culttiring  for  transmittal 
to  a  certified  laboratory. 
•        •        •        •        * 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.774.  Medicare — 
Supplementary  Medical  Insurance  Program) 

Dated:  August  24, 1993. 
Bruce  C  VUdeck. 

Administrator,  Health  Care  Financing 
Administration. 

Dated:  October  2, 1993. 
Donna  E.  ShaUla. 
Secretary. 

(FR  Doc.  93-29480  Piled  12-1-93;  8:45  am) 
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on  Channel  250A  at  Esparto,  California, 
will  open  on  January  11. 1994,  and  close 
on  February  10, 1994. 
FOH  FURTHER  •ffORMATlON  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
634-6530. 

SUPPt-EMENTARV  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  93-194, 
adopted  November  3. 1993,  and  released 
November  26, 1993.  The  hill  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Center  (Room  239),  1919  M  Street.  NW., 
Washington,  DC  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  Transcription 
Service.  Inc..  (202)  857-3800,  located  at 
1919  M  Street,  NW..  Room  246.  or  2100 
M  Street.  NW..  suite  140,  Washington, 
DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  Broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART7*-IAMENDED1 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Anthorlty:  47  U.S.C  154,  303. 

{73.202    [Amended] 

2.  Section  73.202(b),  the  FM  Table  of 
Allotments  under  California,  is 
amended  by  adding  Esparto,  Channel 
250A. 

Federal  Communications  Commission. 
=    Victoria  M.  MoCaulcy, 

Assistant  Chief.  Allocations  Branch.  Policy 
■    and  Ruies  Division,  Mass  Media  Bureau. 
(FR  Doc.  93-29393  Filed  12-1-93;  8:45  am) 

BILUNQ  COM  Crtf-Ot-M 


SUMMARY:  This  document  allots  FM 
Channel  250A  to  Esparto,  California,  as 
that  community's  first  local  aural 
transmission  service,  in  response  to  a 
petition  for  rule  making  filed  on  behalf 
of  Esparto  Broadcasting.  See  58  FR 
39493,  July  23, 1993.  Coordinates  used 
for  Channel  250A  at  Esparto  are  38-45- 
10  and  121-53-30.  With  this  action,  the 
proceeding  is  terminated. 
DATES:  Effective  January  10, 1994.  The 
window  period  for  filing  applications 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  216 

[Docket  Na  931067-3287;  U).  093093AI 

Taking  and  Importing  of  Marine 
Mammals;  Yellowfin  Tuna  Purse  Seine 
Fishing 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Final  rule. 


SUMMARY:  NMFS  issues  this  rule  to 
make  final  interim  rules:  Requiring  that 


in  purse  seine  sets  involving  marine 
mammals,  U.S.  tuna  fishing  vessels  in 
the  eastern  tropical  Pacific  Ocean  (ETP) 
have  completed  the  backdown 
maneuver  and  begim  rolling  the  net  to 
sack-up  no  later  than  30  minutes  after 
sundown,  tmless  the  operator  has 
receix-ed  an  exemption;  prohibiting  the 
use  of  explosive  devices  in  sets 
involving  marine  mammals;  and 
establishing  a  procedure  for  permitting 
fishing  operations  to  experiment  with 
new  equipment  and  procedures  to 
reduce  marine  mammal  mortality.  This 
rule  is  intended  to  reduce  the  mortality 
rate  of  dolphins  in  the  U.S.  purse  seine 
fishery  for  tuna  in  the  ETP. 
EFFECTIVE  DATE:  This  rule  is  effective  on 
Januarj'  3. 1994. 

ADDRESSES:  Comments  regarding  burden 
estimates  may  be  sent  to  the  Office  of 
Protected  Resources,  NMFS,  1335  East- 
West  Highway.  Silver  Spring.  MD 
20910.  and  to  the  Office  of  Information 
and  Regulatory  Affairs.  Office  of 
Management  and  Budget,  Washington. 
DC  20503  (Attn:  Paperwork  Reduction 
Act  Project  0648-0217). 
FOB  FURTHER  INFORMATION  CONTACT: 
Dr.  Gary  Matlock,  Acting  Director, 
Southwest  Region,  NMFS,  501  West 
Oceon  Boulevard.  Suite  4200,  Long 
Beach,  CA  90802-4213  (310-980-4001). 
SUPPLEMENTARY  INFORMATION:  This  rule 
implements  measures  contained  in  the 
Marine  Mammal  Protection  Act  (NMPA) 
Amendments  of  1988  by  making  final 
provisions  relating  to  sundown  sets  and 
experimental  fishing  that  were 
published  as  an  interim  final  rule  on 
January  6. 1989  (54  FR  411).  and  a 
prohibition  on  the  use  of  all  explosive 
devices  that  was  published  as  an 
interim  final  rule  on  March  29. 1990  (55 
FR  11588). 

Sundown  Set  Background 

The  MMPA  Amendments  of  1988 
directed  the  Secretary  of  Commerce 
(Secretary)  to  proscribe  regulations  to 
prevent  the  higher  mortality  rates  found 
in  "sundown  sets"  by  ensuring  that  the 
backdown  procedure  is  completed  and 
the  rolling  of  the  net  to  sack-up  begins 
no  later  than  30  minutes  after  sundown. 
The  Secretary  issued  interim  final 
regulations  to  that  effect  on  January  6. 
1989  (54  FR  411).  which  are  codified  at 
50  CFR  216.24(d)(2)(vii)(C). 

The  1988  MMPA  amendments 
authorized  the  Secretary  to  exempt  a 
vessel  operator  &X)m  the  sundown  set 
restriction  on  trips  carrying  an  observer, 
if  the  operator's  marine  mammal 
mortality  rate  in  simdown  sets  has  been 
consistently  no  greater  than  the  average 
of  the  U.S.-fiag  fleet  during  daylight 
sets.  The  interim  rule  provided  for  such 


an  exemption  and  for  the  continued 
monitoring  of  exempted  operators' 
performances  to  ensure  that  their 
exemptions  continue  only  if  their 
marine  mammal  mortality  rate  in 
sundown  sets  remains  as  low  as  the  U.S. 
fieet's  average  during  daylight  sets  for 
the  same  period  of  time.  Only  two 
operators  qualified  for  such  an 
exemption  based  on  their  having  low 
mortality  rates  in  sundown  sets  between 
July  1986  and  December  1988.  Those 
two  operators  maintained  their 
exemptions  by  continuing  their  low 
marine  mammal  mortality  rate 
performance  during  subsequent  years. 
The  1988  MMPA  amendments  also 
authorized  the  Secretary  to  exempt  the 
entire  fleet  if  the  Secretary  determines 
that  all  the  vessels  and  operators  in  the 
fleet  are  using  equipment  and 
procedures  that  reduce  the  marine 
mammal  mortality  in  sundown  sets  to 
that  of  the  average  for  daylight  sets. 
Such  an  exemption  for  the  fleet  as  a 
whole  is  not  warranted  at  this  time. 

Comments  on  the  Interim  Sundown  Set 
Rule 

Several  comments  were  received  on 
the  interim  final  rule  prohibiting 
sundown  sets.  All  of  the  commenters 
recommended  that  NMFS  set  a  time 
before  sundown  after  which  sets  could 
not  be  initiated.  The  recommended 
times  ranged  from  the  average  time  it 
takes  to  complete  a  set  to  the  time 
required  to  complete  the  longest  sets. 

NMFS  reviewed  the  duration  of  purse 
seine  sets  observed  between  July  1, 
1986.  and  December  31, 1988,  and 
found  that  50  percent  of  the  sets  were 
completed  through  backdown  within  85 
minutes,  and  99  percent  were 
completed  through  backdown  within 
155  minutes.  An  examination  of  the 
duration  of  sets  by  individual  vessels 
showed  that  the  average  times  for 
individual  vessels  to  complete  sets 
through  backdown  ranged  from  75 
minutes  to  110  minutes.  Many  factors 
influence  the  length  of  time  needed  to 
complete  a  purse  seine  set.  Among  those 
factors  that  are  related  to  the  individual 
vessel  are  the  type  of  gear  and  the  skill 
of  the  operator  and  crew. 

The  interim  rule  allowed  the  vessel 
operator  to  decide,  based  on  his  or  her 
personal  knowledge  of  the  vessel's 
equipment,  skill  of  the  crew,  size  of  the 
dolphin  school,  and  sea  conditions, 
whether  a  set  could  be  completed  by 
one-half  hour  after  simdown.  NMFS 
continues  to  prefer  this  to  the 
alternative  of  setting  a  time  before 
sundown  by  which  all  vessels  must  stop 
fishing.  Based  on  an  analysis  of  the 
length  of  daytime  sets  in  the  U.S.  fleet 
which  showed  that  96  percent  of  the 


sets  take  no  more  than  120  minutes  from 
the  time  the  seine  skiff  is  let  go  to  the 
completion  of  backdown,  the  NOAA 
Southwest  Regional  Counsel  established 
a  prosecution  policy  that  an  operator 
who  lets  go  of  the  seine  skiff  90  or  more 
minutes  before  sunset  will  not  be 
assessed  a  penalty  solely  because  the 
net  roll  starts  more  than  30  minutes 
after  sunset.  However,  if  any  dolphin  or 
other  marine  mammals  are  killed  or 
seriously  injured  in  the  set,  a  penalty 
will  be  assessed  at  $150  for  each  killed 
or  seriously  injured  marine  mammal.  In 
this  situation,  where  the  operator  leaves 
what  should  have  been  enough  time  to 
comply  with  the  regulations,  there 
would  not  be  any  ppnalty  beyond  that 
assessed  for  the  killed  or  seriously 
injured  marine  mammals.  In  sets  where 
the  seine  skiff  is  let  go  less  than  90 
minutes  before  sunset,  a  base  penalty 
will  be  assessed  if  the  net  roll  starts 
more  than  30  minutes  after  sunset.  In 
addition,  a  penalty  of  $150  will  be 
assessed  for  each  marine  mammal  killed 
or  seriously  injured.  NMFS  believes  that 
such  an  enforcement  policy  acts  as  an 
effective  flexible  time  limit.  Therefore, 
this  final  rule  continues  to  allow  the 
vessel  operator  to  exercise  discretion  in 
deciding  whether  a  set  that  would  be 
begun  less  than  90  minutes  before 
sunset  can^  completed  by  one  half 
hoiu"  after  sunset. 

Other  comments  focused  on  the 
comparison  between  the  fleet's  daylight 
set  average  mortality  rate  and  the 
individual  operator's  sundown  set 
mortality  rate.  Some  recommended  that 
the  comparison  should  not  exclude  sets 
with  unforeseeable  equipment 
breakdowns  or  that  NMFS  should  better 
define  what  will  be  accepted  in  this 
category.  In  this  regard,  NMFS  will 
retain  the  relatively  short  list  of  specific 
equipment  breakdovms  that  are 
presently  the  basis  for  excluding  a  set. 
This  list  was  published  with  the 
proposed  and  interim  final  rules  relating 
to  operator  performance  standards  on 
November  1, 1989  (54  FR  46086),  and 
May  17, 1990  (55  FR  20458).  To  date,  no 
sets  have  been  excluded  from 
consideration  under  this  provision  for 
the  purpose  of  granting  a  sundown  set 
exemption. 

Some  believed  that  an  operator 
should  have  to  meet  the  rate  comparison 
test  for  each  trip  or  each  set  to  retain  his 
exemptionand  that  the  use  of  "kill-per- 
ton"  was  more  a  measure  of  the 
operator's  proficiency  at  catching  tuna 
than  skill  in  releasing  marine  mammals. 
NMFS  has  retained  the  annual  averaging 
of  an  exempt  operator's  sundown  set 
mortality  rate  to  determine  if  the 
operator's  exemption  should  be 
continued.  Publication  of  the  operator 
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dolphin  safety  performance  standards  and  that  reports  be  required.  This  final 

(55  FR  20458)  with  a  provision  for  rule  continues  the  provisions  of  the 

immediate  suspension  after  a  trip  with  interim  rule  and  provides  for  a  30-day 

exceptionally  high  kill  has  removed  the  review  period  after  publication  of  a 

possibility  that  an  operator  with  a  high  summary  of  each  application  for  an 

kill  rate  would  be  allowed  to  continue  experimental  permit.  The  1988 

fishing  for  an  entire  year.  NMFS  has  Amendments  require  observers  on  all 

adopted  the  "kill-per-set"  as  a  mortality  vessels  participating  under  an 


rate  measure  that  is  observable  and 
reflects  the  operator's  skill  in  releasing 
dolphins  safely.  "Kill-per-set"  replaces 
"kill-per-ton"  in  this  final  rule 


experimental  fishing  permit.  Rather 
than  establishing  specific  criteria  for 
deciding  whether  to  issue  an 
experimental  permit,  the  final  rule 


Finally,  with  regard  to  sundown  sets,      requires  only  that  the  proposed 


a  fishing  industry  spokesperson 
objected  to  the  lack  of  a  means  for  new 
operators  to  qualify  for  an  exemption  to 
make  sundown  sets.  It  was 
recommended  that  new  operators  be 
alloW^  to  make  sundown  sets  on  a 
probationary  basis  for  one  or  two  trips 
to  establish  a  performance  record  that 
would  be  used  to  determine  if  the 
operator  should  be  granted  an 
exemption.  The  final  rule  does  not 
implement  this  recommendation 
because  of  the  potential  for  increased 
dolphin  mortalities  and  because  the 
1988  MMPA  Amendments  do  not 
contain  such  a  provision. 

Experimental  Fishing  Permit 
Background 

The  1988  Amendments  also 
authorized  the  Secretary  of  Commerce 
to  allow  op)erators  designated  by  the 
Secretary  to  experiment  with  new 
equipment  and  procediu^s  on  observed 
trips  for  the  purpose  of  reducing  marine 
mammal  mortality  and  serious  injury 
rate.  Procedures  for  obtaining 
permission  to  conduct  experimental 
fishing  operations  (i.e..  to  obtain  an 
experimental  fishing  permit)  were 
established  by  the  interim  rule 
published  January  6. 1989  (54  FR  411). 
The  1988  Amendments  authorized  the 
Secretary  to  waive  or  modify  restrictions 
that  would  otherwise  apply  under  the 
marine  mammal  regulations  or  the  terms 
and  conditions  of  the  American 
Tunaboat  Association  (ATA)  general 
permit,  if  necessary  and  appropriate  for 
the  conduct  of  experimental  fishing. 
However,  the  Amendments  do  not  allow 
the  Secretary  to  waive  marine  mammal 
quotas  or  the  prohibition  against  setting 
nets  to  intentionally  encircle  marine 
mammals  if  eastern  spinner  or  coastal 
spotted  dolphins  are  observed  in  the 
herd  targeted  for  encirclement. 

Comments  on  Experimental  Fishing 
Permits 

Commenters  recommended  that 
applications  for  experimental  fishing 
permits  be  published  for  public  review, 
tha^clear  criteria  be  established  for 
granting  permits,  that  observers 
accompany  every  trip  under  a  permit, 


experiment  be  reasonably  expected  to 
reduce  dolphin  mortality.  Since  the 
nature  of  reports  and  analysis  will  vary 
among  experiments,  NMFS  has  not 
specified  reporting  requirements  in  the 
final  rule  but  will  require  appropriate 
reports  as  a  condition  of  each  permit. 
This  approach  does  not  unnecessarily 
restrict  the  nature  of  experiments. 

Explosives  Prohibition  Background 

The  1988  Amendments  made  it 
unlawful  to  use  any  explosive  devices 
other  than  Class  C  explosive  pest 
control  devices  (commonly  known  as 
seal  control  devices  or  seal  bombs),  in 
purse  seine  fishing  operations  involving 
marine  mammals.  Further,  the  1988 
Amendments  directed  the  Secretary  to 
proscribe  regulations  prohibiting  or 
restricting  the  use  of  Class  C  explosives 
unless  the  Secretary  determined,  based 
upon  a  study  the  1988  Amendments 
directed  to  him  to  undertake,  that  the 
use  of  Class  C  explosive  pest  control 
devices  does  not  result  in  physical 
impairment  or  increased  mortality  of 
marine  mammals. 

The  required  study  was  conducted  by 
the  NMFS  Southwest  Fisheries  Science 
Center  and  the  resuUs  were  reviewed  by 
a  panel  of  experts  convened  in  La  )olla, 
CaUfomia.  on  November  27-29. 1989. 
Participants  determined  that  physical 
injuries  to  dolphins  were  caused  by  seal 
control  devices  detonated  within  0.5 
meters  of  the  animal.  Data  do  not  exist 
to  estimate  at  what  sound  level  there 
would  be  damage  to  dolphin  hearing, 
but  the  panel  was  concerned  about  the 
long-term  effects  of  repeated  exposure  to 
explosions  in  the  tuna  purse  seine 
fishery  and  noted  that  hearing  ability  in 
dolphins  is  Hkely  critical  to  their 
survival. 

NMFS  could  not  show  that  Class  C 
seal  control  devices  do  not  result  in 
physical  impairment  or  increased 
mortality  to  marine  mammals,  as  the 
MMPA  requires,  although  these  devices 
have  the  potential  to  cause  injuries  and 
compromise  the  future  survival  of  the 
marine  mammals  affected.  Therefore. 
NMFS  prohibited  the  use  of  all 
explosives  in  tuna  purse  seine  fishing 
operations  that  involve  marine 


mammals.  That  prohibition  was 
published  as  an  interim  final  rule  on 
March  29. 1990  (55  FR  11588).  and 
codified  at  50  CFR  216.24(d)(2)(vii)(E); 
comments  were  requested. 

Comments  on  Explosives  Prohibition 

The  American  Tunaboat  Association 
(ATA)  objected  to  the  explosives 
prohibition  and  recommended  that 
NMFS  instead  restrict  the  use  of  seal 
control  devices  to  no  closer  than  150 
feet  (45.8  meters)  from  dolphins.  The 
ATA  contends  that  U.S.  fishermen  will 
not  be  able  to  compete  in  areas  where 
foreign  fishermen  continue  to  use 
explosives  to  herd  dolphins.  Overall 
dolphin  mortality  will  increase, 
according  to  the  ATA.  because  foreign 
fishermen  with  higher  mortality  rates 
will  replace  U.S.  fishermen  who  have 
lower  mortality  rates  in  the  areas  where 
dolphin  are  frequently  set  on  and  U.S. 
fishermen  will  be  forced  to  operate  in 
areas  where  dolphins  have  not 
experienced  encirclement  and  release 
and  will  be  more  difficult  to  release 
safely.  The  ATA  provided  anecdotal 
information  related  to  the  value  of  seal 
control  devices  in  keeping  dolphins 
away  from  dangerous  areas  of  the  net 
before  and  during  backdown. 

An  analysis  of  observer  records 
showed  that  marine  mammal  mortality 
rates  for  operators  who  use  explosives 
and  operators  who  do  not  use 
explosives  are  not  statistically  different. 
There  are  no  data  that  demonstrate  that 
use  of  explosives  reduces  marine 
mammal  mortality.  Should  fishermen 
design  an  experiment  to  demonstrate 
the  marine  mammal  safety  contribution 
of  explosives,  the  experimental  fishing 
permit  application  process  is  available. 
Regarding  comments  recommending 
placing  a  restriction  on  the  detonation 
of  explosives  at  distances  less  than  150 
feet  (45.8  meters)  from  the  nearest 
marine  mammal,  the  enforcement  of 
such  a  limit  would  be  difficult  when 
marine  mammals  are  diving  and 
swimming  beneath  the  surface.  Until  the 
life  saving  benefit  of  seal  control  devices 
can  be  demonstrated,  the  prohibition  on 
the  use  of  explosive  devices  will  remain 
in  effect. 

Description  of  Measures  Contained  in 
This  Rule  Sundown  Sets 

As  discussed  in  the  final  rule 
governing  the  importation  of  yellowfin 
tuna  published  on  March  30. 1990  (55 
FR  11921),  and  the  interim  final  rule  to 
establish  a  system  of  operator 
performance  standards  published  on 
May  17. 1990  (55  FR  20458),  NMFS  has 
determined  that  incidental  dolphin 
mortality  rate  is  most  accurately 
measured  by  monitoring  and  calculating 
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"kill-per-set  rather  than  "kill-per-ton". 
In  the  January  6, 1989,  interim  final  rule 
(54  FR  411)  that  prohibited  sundown 
sets  and  explosives,  and  established 
procedures  for  experimental  fishing, 
NMFS  "calculated  that  the  average 
mortality  rate  (marine  mammals  killed 
per  ton  of  yellowfin  tuna  caught  in  sets 
on  marine  mammals)  for  observed 
daylight  sets  by  the  United  States  fleet 
between  July  1. 1986.  and  June  30, 1988, 
was  0.154."  Therefore,  the  average 
mortality  rate  against  which  applicants 
for  an  initial    xemption  from  the 
sundown  set  restriction  is  compared  has 
been  0.154  marine  mammals  per  ton  of 
yellowfin  tuna  caught  in  sets  involving 
marine  mammals.  Comments  on  the 
interim  final  rule  included  those  that 
favored  using  kill-per-set  rather  than 
kill-per-ton  as  more  accurate  measure  of 
the  operator's  skill  in  safely  releasing 
dolphins. 

NMFS  agrees.  To  maintain 
consistency  within  the  regulations 
implementing  the  MMPA,  NMFS  will 
use  kill-per-set  as  the  measure  of 
incidental  mortality.  NMFS  has 
reviewed  the  data  that  were  used  to 
determine  the  kill-per-ton  rate  for  the 
interim  final  rule  and  calculated  that, 
for  observed  daylight  sets  by  the  U.S. 
fleet  between  July  1, 1986,  and  June  30, 
1988,  the  average  kill-per-set  was  3.005. 
Therefore,  the  average  mortality  rate 
against  which  appUcants  for  an 
exemption  from  the  sundown  set 
restriction  will  be  compared  is  3.01 
(3.005  rounded  to  the  second  decimal 
place)  marine  mammals  per  set 
involving  marine  mammals.  NMFS  will 
review  more  recent  data  to  determine  if 
3.01  dolphins  killed  per  set  accurately 
reflects  current  average  mortalities  in 
the  fishery,  and  will  consider 
modification  of  this  figure  if  found  to 
differ  significantly  from  the  current. 
Operators  who  did  not  apply  for  an 
exemption  under  the  interim  rule  may 
submit  a  completed  application  to  the 
Southwest  Regional  Director,  NMFS 
(See  FOR  FURTHER  INFORMATION 
CONTACT). 

Use  of  Explosive  Devices 

This  rule  continues  the  complete 
prohibition  on  the  use  of  explosive 
devices  in  tuna  purse  seine  operations 
that  involve  marine  mammals  (50  CFR 
216.24(d)(2)(vii)(E))  as  established  in  the 
interim  final  rule  published  on  March 
29. 1990  (55  FR  11588).  Explosive 
devices  may  be  used  in  sets  not 
involving  marine  mammals,  such  as  log 
or  schoolfish  sets. 

Experimental  Fishing  Operations 

This  rule  continues  the  permitting 
process  for  experimental  fishing 


operations  that  was  established  in  the 
interim  final  rule  published  on  January 
6.  1989  (54  FR  411).  However,  the 
authority  to  grant  experimental  fishing 
permits  has  been  reassigned  from  the 
Director,  Southwest  Region,  to  the 
Assistant  Administrator  for  Fisheries, 
NOAA  (AA). 

Technical  Amendment 

Finally,  NMFS  by  this  rule  corrects 
several  misspellings  in  §  216.24  (a)  and 
(b).  Specifically,  the  misspelled  words 
"incidental",  "pursue",  "intentional", 
and  "commercial"  are  corrected  to  read 
"incidental",  "purse",  "international", 
and  "commercial",  respectively. 

Classification 

The  AA  has  determined,  based  on 
environmental  assessments  (EAs) 
prepared  by  NMFS  in  January  1989  and 
March  1990,  that  these  regulations  will 
not  have  a  significant  impact  on  the' 
environment.  As  a  result  of  this 
determination,  an  environmental  impact 
statement  was  not  prepared. 

The  estimated  economic  impact  of 
these  regulations  on  the  U.S.  tuna 
fishery  in  the  ETP  ranges  from  $15,000 
to  $40,000  per  vessel  annually,  which 
represents  0.7  to  1.8  percent  of  the  total 
annual  operating  cost  for  a  typical 
vessel.  The  U.S.-flag  fleet  in  the  ETP  at 
the  end  of  1991  was  10  vessels. 
Therefore,  the  total  cost  of  this  rule  to 
the  industry  will  range  from  $150,000  to 
$400,000  annually. 

This  rule  contams  collection-of- 
information  requirements  subject  to  the 
Paperwork  Reduction  Act.  The 
collections  are  found  at  50  CFR 
216.24(d)(2)(vii)(C)  (J)  and  (5),  which 
govern  applications  for  an  exemption 
from  the  sundown  set  prohibition,  and 
50  CFR  216.24(d)(2)(viii),  which  governs 
applications  for  an  experimental  fishing 
permit.  These  information  collections 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
OMB  Control  No.  0648-0217. 

Pubhc  reporting  burden  for  each 
application  for  an  exemption  from  the 
sundown  set  prohibition,  including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources,  and 
completing  and  reviewing  the  collection 
of  information,  was  estimated  to  average 
1.5  hours  per  application.  This  was  a 
one-time  collection  and  eight  responses 
were  received.  The  total  reporting 
burden  on  tuna  vessel  operators  was 
approximately  12  hours  to  apply  for 
sundown  set  exemptions.  Public 
reporting  burden  related  to  application 
for  an  experimental  fishing  operation 
will  vary  widely  with  the  complexity  of 
the  proposed  experiment.  The  average 
burden  is  estimated  to  be  3  hours.  Based 


on  recent  experience.  appUcations  to 
test  new  gear  or  procedures  will  be 
infrequent.  The  maximum  number  of 
responses  is  expected  to  be  two  per 
year,  resulting  in  a  total  reporting 
burden  of  6  hours  for  tuna  vessel 
owners.  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
may  be  sent  to  NMFS  in  Silver  Spring, 
MD,  and  to  the  Office  of  Management 
and  Budget.  Washington.  DC  (See 
ADDRESSES). 

List  of  SubiecU  in  50  CFR  Part  216 

Administrative  practice  and 
procedure.  Imports,  Indians,  Marine 
mammals,  Penalties,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Dated:  November  18. 1993. 
Rolland  A.  Schminen, 

Assistant  Administrator  for  Fisheries. 

Accordingly,  the  interim  final  rules 
amending  50  CFR  part  216.  published 
January  6, 1989  (54  FR  411),  and  March 
29, 1990  (55  FR  11588),  are  adopted  as 
final  with  changes  as  set  forth  below: 

PART  21&-fiEGULATIONS 
GOVERNING  THE  TAKING  AND 
IMPORTING  OF  MARINE  MAMMALS 

1.  The  authority  citation  for  part  216 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361  et  seq.,  unless 
otherwise  noted. 

2.  In  §216.24,  paragraph  (a)(1)  is 
amended  by  revising  "incidential"  to 
read  "incidental";  the  heading  to 
paragraph  (b)(l)(iii)  is  amended  by 
revising  "international"  to  read 
"intentional";  paragraph  {b)(l){v)  is 
amended  in  the  first  sentence  by 
revising  "Commerical"  to  read 
"Commercial";  and  the  introductory 
text  of  paragraph  (d)(2)(vii)(C)(  J)  and 
paragraph  (d)(2)(vii)(C)(I)(i')(D)  are 
revised  to  read  as  follows: 

§  216.24    Taking  and  related  acts  incidental 
to  commercial  fishing  operations. 

*         *         •         •         • 

(d)«  '  • 
(2)'  •  • 
(vii)  •  *  • 

(O*  •  • 

(J)  A  certificated  operator  may  obtain 
an  initial  waiver  from  this  prohibition, 
for  trips  with  an  observer,  by 
establishing  to  the  satisfaction  of  the 
Director,  Southwest  Region,  NMFS, 
based  upon  NMFS  and  Inter-American 
Tropical  Tuna  Commission  (lATTC) 
observer  records,  that  the  operator's 
average  kill  of  marine  mammals  per  set 
in  sundown  sets  involving  marine 
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mammals  was  3.01  marine  mammals  or 
fewer. 

(D)  The  number  of  marine  mammals 
killed  in  sundown,  sets  and  the  number 
of  sundown  sets  involving  marine 
mammals; 


$216.24    [Amended] 

3.  hi  §  216.24.  the  introductory  text  to 
paragraph  (d)(2)(viii)  is  amended  by 
removing  the  words  "Regional  Director. 
Southwest  Region"  and  adding  in  their 
place  the  words  "Assistant 
Administrator",  the  introductory  text  to 
paragraph  (d)(2)(viii)(A)  is  amended  by 
removing  the  words  "Southwest 
Regional  Director"  and  adding  in  their 


place  the  words  "Assistant 
Administrator"  and  in  paragraphs 
(d)(2)(viii)(B).  (d)(2)(viii)(C).  and 
(d)(2)(viii)(E).  the  words  "Regional 
Director"  are  removed  and  the  words 
"Assistant  Administrator"  are  added  in 
their  place. 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
mies. 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 


26  CFR  Part  301 
[G1.-70&-88] 
RIN  1545-AM66 


Agreements  for  Payment  of  Tax 
Liability  in  Installments 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

action:  Notice  of  proposed  rulemaking. 

summary:  This  document  contains 
proposed  regulations  regarding 
agreements  for  the  payment  of  federal 
tax  liabilities  in  installments.  The 
Technical  and  Miscellaneous  Revenue 
Act  of  1988  (TAMRA)  authorizes  the  use 
of  written  installment  agreements  if  the 
Secretary  determines  that  an  installment 
agreement  will  facilitate  collection  of 
federal  tax  liabilities.  The  proposed 
regulations:  (1)  Clarify  that  district 
directors,  directors  of  service  centers. 
and  directors  of  compliance  centers  are 
authorized  to  enter  into  written 
installment  agreements:  (2)  provide 
general  guidance  with  respect  to  the 
acceptance,  form  and  term  of  an 
installment  agreement;  (3)  set  forth  the 
circumstances  under  which  the  Service 
may  modify  or  terminate  an  installment 
agreement  and  (4)  make  clear  that  the 
Service  may  take  actions  during  the 
term  of  the  agreement  to  protect  the      -^ 
interests  of  the  government  with  respect 
to  the  unpaid  tax  liability. 
DATES:  Written  comments  and  requests 
for  a  pubic  hearing  must  be  received  by 
January  31. 1993. 
ADDRESSES:  Send  submissions  to: 
Internal  Revenue  Service.  P.O.  Box 
7604.  Ben  Franklin  Station,  Attn: 
CC:DOM:CORP:T:R  (GI^70&-88).  room 
5228.  Washington.  DC  20044.  bi  the 
alternative,  submissions  may  be  hand 
delivered  to:  CC:DOM:CORP:T:R  (GL- 
708-88).  Internal  Revenue  Service,  room 
5228, 1111  Constitution  Avenue,  NW., 
Washington.  DC  20224. 


FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  B.  Connelly.  202-622-3209  (not  a 
toll-free  call). 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  6234  of  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988 
(TAMRA)  (Pub.  L.  100-647. 102  Stat. 
3573)  added  section  6159  to  the  Internal 
Revenue  Code.  Section  6159  authorizes 
the  Secretary  to  enter  into  a  written 
installment  agreement  for  the  payment 
of  federal  tax  liabilities  if  the  Secretary 
determines  that  an  installment 
agreement  will  facilitate  collection  of 
the  tax  Uabilities.  This  document 
contains  a  notice  of  proposed 
rulemaking  that  amends  the  Procedure 
and  Administrative  Regulations  (26  CFR 
part  301)  under  section  6159. 

Explanation  of  Provisions 

The  proposed  regulations  clarify  that 
district  directors,  directors  of  service 
centers,  and  directors  of  compliance 
centers  (directors)  are  authorized  to 
enter  into  installment  agreements.  The 
granting  of  an  installment  agreement  is 
within  the  discretion  of  the  director, 
and  does  not  affect  the  computation  of 
interest  dr  penalties  for  which  the 
taxpayer  is  otherwise  liable.  The 
proposed  regulations  provide  that,  as  a 
condition  to  entering  into  an  installment 
agreement  with  a  taxpayer,  the  director 
may  require  that  the  agreement  contain 
terms  and  conditions  that  protect  the 
interests  of  the  government. 

Under  the  proposed  regulations,  an 
installment  agreement  generally  is 
effective  from  the  date  the  director  signs 
the  agreement  until  the  liabilities  to 
which  the  agreement  applies  are  fully 
satisfied.  However,  the  director  may 
terminate  an  installment  agreement  if 
the  informaiion  provided  by  the 
taxpayer  in  connection  with  the  Internal 
Revenue  Service's  granting  of  the 
installment  agreement  was  inaccurate  or 
incomplete  in  any  material  respect  or  if 
the  collection  of  any  tax  liabiUty 
covered  by  the  agreement  is  in  jeopardy. 
In  addition,  the  director  may  alter, 
modify  or  terminate  an  installment 
agreement  if  the  financial  condition  of 
the  taxpayer  improves  significantly  (and 
therefore,  the  taxpayer  is  able  to  make 
larger  payments),  if  the  taxpayer  fails  to 
timely  pay  an  installment  or  any  other 
Federal  tax  Uability,  or  if  the  taxpayer 
fails  to  provide  updated  financial 


information  requested  by  the  director. 
The  proposed  regulations  provide  that 
the  director  generally  must  notify  the 
taxpayer  in  writing  at  least  30  days 
before  altering,  modifying,  or 
terminating  an  installment  agreement. 
This  30-day  advance  notification  will 
not  be  provided,  however,  if  collection 
of  the  tax  liability  to  which  the 
agreement  applies  is  in  jeopardy. 

The  proposed  regulations  also  provide 
that,  except  as  othe'rwise  provided  in 
the  installment  agreement,  the  Internal 
Reveriue  Service  may  take  actions 
during  the  term  of  the  agreement  to 
protect  the  government's  interests  with 
regard  to  the  unpaid  balance  of  the 
underlying  tax  liability,  but  may  not 
seize  or  sell  the  taxpayer's  property. 
Therefore,  for  example,  the  IRS  may 
request  updated  financial  information 
from  any  party  to  the  agreement,  file  or 
refile  notices  of  federal  tax  lien  or  take 
collection  action  against  any  person 
who  is  not  a  party  to  the  agreement. 

Proposed  Effective  Date 

The  regulations  are  proposed  to  be 
effective  the  date  final  regulations  are 
published  in  the  Federal  Register. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and. 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  tp 
section  7805(f)  of  the  Internal  Revenue 
Code,  these  proposed  regulations  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  a  signed  original 
and  eight  copies)  to  the  Internal 
Revenue  Service.  All  comments  will  be 
available  for  public  inspection  and 
copying  in  their  entirety.  A  public 
hearing  will  be  scheduled  and  held 
upon  written  request  by  any  person  who 
timely  submits  written  comments.  If  a 
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public  hearing  is  scheduW.  noli^of 
the  date,  time,  and  place  for  the  hearing 
will  be  published  in  the  Federal 
Register. 

Drafting  Infionoatinn 

The  principal  author  of  these 
proposed  regulations  is  Kevin  B. 
Connelly.  Office  of  the  Assistant  Ckief 
Counsel  (General  Litigation).  Internal 
Revenue  Ser\ice  However,  other 
perso!in«il  from  the  IRS  and  Treasury 
Department  partidpated  in  their 
development. 

Lists  orSdbiecU  in  2«  CFK  Part  301 

Employment  taxes,  Estate  taxes. 
Excise  taxes.  Gift  taxes.  Income  taxes, 
Fenalfies.  Reporting  and  recordVeeping 
requirements. 

Propoeed  Amendments  to  the 
Regalatione 

Accordingly,  26  CFK  part  301  is 
proposed  to  be  amended  a.«  fo!Iov«s: 

Paragraph  1.  The  euthoriiy  citation 
for  part  301  continues  lo  read  in  part  a« 
follows: 

Anlh«rily:26liSC.7303'   '  " 

Par.  2.  Section  301.6159-1  is  added 
under  the  heading  "Place  and  Due  Date 
For  Payment  of  Tax"  to  rsad  as  follows: 

§30t.6t9»-1        Agrewnenta  for  payment  of 
tax  BobiDty  In  Inatathnentt. 

(a)  Authority  and  definition.  A  district 
director,  a  director  of  a  service  center. 
or  a  director  of  a  compliance  center  (the 
director)  is  authorized  lo  entei  into  a 
written  agreement  with  a  taxpayer  that 
allows  tha  taxpayer  to  satisfy  a  tax 
liability  by  making  scheduled  periodic 
payments  until  the  habilify  is  fully  paid 
if  the  director  determines  that  such  an 
installment  agreenent  will  facilitate  th» 
collection  of  the  tax  liability. 

(b)  Acceptance,  form  ana  term  of 
installmeat  agreement — {\\  Acce^Oance 
ornjection  of  installment  offeement 
The  director  haa  the  diseretion  to  accept 
or  reject  any  proposed  Installment 
agreement.  As  a  condition  to  entering 
into  an  installment  agreement  with  a 
taxpayer,  the  director  maty  require  the 
taxpayer  to  agree  to  a  reasonable 
extension  of  the  period  of  Hmitations  on 
collection  and  the  director  may  require 
that  the  agreemeot  contain  terms  and 
conditions  that  protect  the  interests  of 
the  government,  including  for  example, 
the  taxpayer's  authorization  to  direct 
debit  bank  transfers  aa  the  method  of 
m^ing  installment  payments  under  the 
agreement. 

(2)  Form  of  instMment  agreement.  A 
written  installneBt  agreement  may  take 
the  form  of  a  document  signed  by  the 
taxpayer  and  the  (Erector  or  a  written 


confinnation  of  a  verbal  agrtement 
entered  into  by  the  taxpayer  and  the 
Internal  Revenue  Service  that  is  mailed 
or  personally  delivered  to  the  taxpayer. 

(3)  Term  of  accepted  instaUment 
agreement.  Except  as  otherwise 
provided  iathis  section,  an  installment 
agreement  is  effective  from  the  day  the 
director  signs  the  agreement  to  the  day 
the  agreement  ends  by  its  terms. 

(c)  Alteration,  mocfificatitm  or 
termination  of  installment  agreements 
by  the  Interna!  Revenue  Service— [I) 
Inadequate  information  or  jeopardy. 
The  director  may  terminate  an 
installment  agreement  if — 

(i)  The  director  determines  that  the 
taxpayer  or  the  taxpayer's  representative 
has  provided  to  the  Intt-mel  Revenue 
Service  information  thet  is  inaccurate  or 
incomplete  in  any  m»ferial  respect  hi 
connection  with  the  granting  of  the 
installment  agreement;  or 

(ii)  The  director  determines  that 
collection  of  any  tax  liability  to  which 
the  installment  agreement  applies  is  In 

jeopardy. 

(2)  Subsequent  chfl;^e  in  financial 
condition,  failure  to  timely  pay  an 
installment  or  another  Federal  tax 
liability  orfailitre  to  pmvide  requested 
financial  information.  The  director  may 
terminate  or  make  alterations  or 
modifications  tathe  terms  of  an 
installment  agreement  if — 

(i)  The  direfior  determines  that  the 
financial  condition  of  a  taxpayer  that  is 
a  party  to  the  installment  agreement  has 
significantly  improved,  or 

(ii)  The  taxpayer  that  is  a  party  to  the 
irwtallment  agreement  fails — 

(A)  To  timely  pay  any  instaUment  in 
accordance  with  the  terms  of  the 
instalment  agreement; 

(S>Te  pi^  any  other  Federal  tax 
liability  when  the  liability  becomes  rftfe; 

or 

(C)  To  provide  updated  financial 
information  req>ie*1ed  by  the  director. 

(3)  Notice.  The  director  generally 
must  notify  the  taxpayer  in  writing  at 
least  30  days  before  altering,  modifyiTvg, 
or  terminating  an  installment  agreement 
pursuant  to  paragraph  (•  Ml)  or  (c)(2)  of 
this  section.  A  taxpayer  will  not  be 
notified  30  days  in  advance,  however,  if 
collection  of  the  tax  liability  to  which 
the  installmeiit  agreement  applies  is  in 
jeopardy.  A  notice  provided  pursuant  to 
this  paragraph  must  briefly  tfcscribe. 
and  explain  the  reason  for,  the  Intended 
alteration,  modif.cation,  or  termifietion. 

id)  Actions  by  the  IRS  during  the  term 
of  the  instatfment  agreement.  Except  as 
otherwise  provided  by  the  injstallment 
agreement,  during  the  term  of  the 
agreement  the  director  may  take  actions 
to  protect  the  interests  of  the. 
government  with  regard  tathe  unpaid 


balance  of  the  lax  liahflky  to  wfcid*  the 
installment  agreement  applies  (other 
than  actions  pursuant  to  subchapter  D  of 
chapter  64  of  subtitle  F  of  the  Internal 
Revenue  Code  against  a  person  that  is  a 
party  lo  the  agreement),  including  any 
actions  enumerated  in  the  agreement 
and  including,  for  example — 

(1)  Requesting  updated  fisancial 
intarmation  from  any  party  to  the 
agreement; 

{2}  Conducting  further  Investigations 
(including  the  issuance  end 
enforcement  of  summonses)  ht 
connection  with  the  tax  liabiliiy  to 
which  the  installment  agreement 
applies; 

(3)  Filing  or  refiling  notices  of  federal 
tax  lien;  and 

(4)  Taking  collection  action  against 
any  person  who  is  not  a  narty  to-the 
agreement  but  who  is  liable  for  the  tax 
to  which  the  agreement  apphes. 

(e)  Termination.  If  an  installment 
agreement  is  terminated  by  the  director, 
the  director  may  pursue  collection  of 
(he  unpaid  balance  of  the  tax  liability. 

(f)  Cross-re fsrence.  Pursuant  to 
section  6601(b)(1).  the  last  day 
prescribed  fe*  payment  is  determined 
without  regard  to  any  installment 
agreement,  including  for  purposes  of 
computing  penalties  and  interest 
provided  by  the  Internal  Revenue  Cjoin. 

(g)  Effective  date.  This  section  is 
effective  {INSEBT  THE  DATR FINAL 
REGULATIONS  ARE  PUBUSHED  /N 
THE  FEDERAL  REGISTER. 
Mar^ret  Mifatcr  Richardson, 
Coir.iniistoner  oflntnmoi  Ffrrenue. 

IFR  Doc.  93-29t79  Filed  1 2-1-93;  8  45  ami 
BILUNG  cooc  4n<Mn-u 


DEPARTMOIT  Of  DIFEWSE 
Office  of  the  Seerefary 
32  CFR  Part  2 

Pilot  Program  PoNcy 

AGENCY:  Office  of  the  Deputy  Under 

Secretary  of  Defense  (Acquisitio» 

Reform). 

ACTION:  Proposed  rule. 


SUMMARY:  This  document  proposes  to 
establish  the  criteria  for  nominating  an 
acquisition  program  as  a  participant  in 
the  Defense  Acquisition  Pilot  Program, 
the  procedures  for  designation  under 
the  pilot  program,  and  the  policies 
related  to  requests  for  statutory  and 
regulatory  relief  to  be  granted  Br.def  the 
pilot  program.  PubKcati«»  ii»  th» 
Federal  Register  is  Mquired  hf  Sectitm 
809  of  the  Naf  ionel  Defense 
Authorization  Act  for  Fiscal  Year  1991. 
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by  statute  as  a  participant  in  the  Defense 
Acquisition  Pilot  Program. 

(b)  Only  those  laws  that  prescribe 
procedures  for  the  procurement  of 
supplies  or  services;  a  preference  or 
requirement  for  acquisition  from  any 
source  or  class  of  sources;  any 
requirement  related  to  contractor 
performance;  any  cost  allowability,  cost 
accounting,  or  auditing  requirements;  or 
any  requirement  for  the  management  of, 
testing  to  be  performed  under, 
evaluation  of.  or  reporting  on  a  defense 
acquisition  program  may  be  waived. 

(c)  The  requirements  in  section  809  of 
Public  Law  101-510.  as  amended  by 
section  811  of  Public  Law  102-484,  the 
requirements  in  any  law  enacted  on  or 
after  the  enactment  of  Public  Law  101- 
510  (except  to  the  extent  that  a  waiver 
or  hmitation  is  sp>ecifically  authorized 
for  such  a  defense  acquisition  program 
by  statute),  and  any  provision  of  law 
that  ensures  the  fxuancial  integrity  of  the 
conduct  of  a  Federal  Government 
program  or  that  relates  to  the  authority 
of  the  InspBctor  General  of  the 
Department  of  Defense  may  not  be 
considered  for  waiver. 


DATES:  Comments  are  requested  by 
January  31, 1994. 

ADDRESSES:  OfHce  of  the  Deputy  Under 
Secretary  of  Defense  (Acquisition 
Reform),  Room  2A325,  3300  Defense 
Pentagon,  Washington,  DC  20301-3300. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Richard  K.  Sylvester,  telephone 
(703) 697-6399. 

SUPPLEMENTARY  INFORMATION:  This 
issuance  implements  the  provisions  of 
Section  809  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1991 
(10  U.S.C.  2430  note).  Written 
comments  may  be  submitted  to  the 
addressee,  above.  All  comments  will  be 
available  for  examination  upon  request. 
This  rule  does  not  constitute 
"significant  regulatory  action"  as 
defined  by  Executive  Order  12866.  The 
rule  does  not:  (1)  Have  an  annual  effect 
on  the  economy  of  $100  million  or  more 
or  adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
commimities;  (2)  Create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency;  (3)  Materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  Raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  Executive  Order  12866 
(1993).  This  rule  is  not  subject  to  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et.  seq.)  and  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  primary 
effect  of  the  rule  will  be  to  reduce  the 
regulatory  and  other  requirements  for 
acquisition  programs  designated  for 
participation  in  the  Defense  Acquisition 
Pilot  Program  (10  U.S.C.  2430  note). 
Therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared.  This  rule  does 
not  impose  any  reporting  or  record 
keeping  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et.  seq.). 

Accordingly,  it  is  proposed  that  Title 
32,  Chapter  1,  be  amended  by  adding 
Part  2,  to  read  as  follows: 

PART  2— PILOT  PROGRAM  POLICY 

Seel' 


2.1 

2.2 

2.3 

2.4 
2.5 


Purpose. 

Statutory  relief  for  participating 
programs. 

Regulatory  relief  for  participating 
programs. 

Designation  of  participating  programs. 

Criteria  for  designation  of  participating 
programs. 


Authority:  10  U.S.C.  2340  note. 

§2.1    Purpose. 

Section  809  of  PublicLaw  101-510. 
"National  Defense  Authorization  Act  for 
Fiscal  Year  1991,"  as  amended  by 
Section  811  of  Public  Law  102-484, 
"National  Defense  Authorization  Act  for 
Fiscal  Year  1993,"  authorizes  the 
Secretary  of  Defense  to  conduct  the 
Defense  Acquisition  Pilot  Program.  In 
accordance  with  Section  809  of  Public 
Law  101-510,  a  total  of  six  defense 
acquisition  programs  may  be  designated 
for  participation  in  the  Diefense    . 
Acquisition  Pilot  Program. 

(a)  The  purpose  of  pilot  programs  is 
to  determine  the  potential  for  increasing 
the  efficiency  and  effectiveness  of  the 
acquisition  process.  Pilot  programs  shall 
be  conducted  in  accordance  with 
standard  commercial,  industrial 
practices.  As  used  in  this  policy,  the 
term  "standard  commercial,  industrial 
practice"  refers  to  any  acquisition 
management  practice,  process,  or 
procedure  that  is  used  by  commercial 
companies  to  produce  and  sell  goods 
and  services  in  the  commercial 
marketplace.  This  definition  purposely 
implies  a  broad  range  of  potential 
activities  to  adopt  commercial  practices 
including  regulatory  and  statutory 
streamlining  to  eliminate  unique 
Government  requirements  and  practices, 
such  as  government-unique  contracting 
policies  and  practices,  government- 
unique  specifications  and  standards, 
and  reliance  on  cost  determination 
rather  than  price  analysis. 

(b)  Standard  commercial,  industrial 
practices  include,  but  are  not  limited  to: 

(1)  Innovative  contracting  policies 
and  practices. 

(2)  Performance  and  commercial 
specifications  and  standards. 

t3)  Innovative  budget  policies. 

(4)  Establishing  fair  and  reasonable 
prices  without  cost  data. 

(5)  Maintenance  of  long-term 
relationships  with  quality  suppliers. 

(6)  Acquisition  of  commercial  and 
non-developmental  items  (including 
components);  and 

(7)  Other  best  commercial  practices. 

§  2.2    Statutory  relief  for  participating 
programs. 

(a)  Within  the  limitations  prescribed, 
the  applicability  of  any  provision  of  law 
or  any  regulation  prescribed  to 
implement  a  statutory  requirement  may 
be  waived  for  all  programs  participating 
in  the  Defense  Acquisition  Pilot 
Program,  or  separately  for  each 
participating  program,  if  that  waiver  or 
limit  is  specifically  authorized  to  be 
waived  or  limited  in  a  law  authorizing 
appropriations  for  a  program  designated 


$  2.3    Regulatory  relief  for  participating 
programs. 

(a)  A  program  participating  in  the 
Defense  Acquisition  Pilot  Program  wall 
not  be  subject  to  any  regulation,  policy, 
directive,  or  administrative  rule  or 
guideline  relating  to  the  acquisition 
activities  of  the  Department  of  Defense 
other  than  the  Federal  Acquisition 
Regulation  (FAR) ».  the  Defense  FAR 
Supplement  (DEARS)  *,  or  those 
regulatory  requirements  added  by  the 
Under  Secretary  of  Defense  for 
Acquisition,  the  Head  of  the  DoD 
Component,  or  the  DoD  Component 
Acquisition  Executive. 

(b)  Provisions  of  the  FAR  and/or 
DEARS  that  do  not  implement  statutory 
requirements  may  be  waived  by  the 
Under  Secretary  of  Defense  for 
Acquisition  using  appropriate 
administrative  procedures.  Provisions  of 
the  FAR  and  the  DEARS  that  implement 
statutory  requirements  may  be  waived 
or  limited  in  accordance  with  the 
procedures  for  statutory  relief 
previously  mentioned. 

(c)  Regulatory  relief  includes  relief 
frtjm  use  of  government-unique 
specifications  and  standards.  Since  a 
major  objective  of  the  Defense 
Acquisition  Pilot  Program  is  to  promote 
standard  commercial,  industrial 
practices,  functional  performance  and 


1  Copies  of  this  Department  of  Defense 
publication  may  be  obtained  from  the  Government 
Printing  Ofrice.  Superintendent  of  Documents, 
Washington.  DC  20402. 

3  See  footnote  1  to  $  2.3(a). 
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~ir^ 

standard*  will  b*  uaad  (a  tha : 
exteac  psacticaL  Fariotat  or  mUiCavy 
specifications  axMt  staadaxb  m^  ba 
used  oiity  when  no  pcactical  aKaniati^n 
exists  tbat  will  meet  the  oaera'  naads. 
Defense  acquisHion  offidala  (other  than 
the  Progranr  Manager  or  Conunodity 
Manager)  may  osily  requtre  the  use  of 
roihtary  gpecificatians  and  standards 
with  advance  approval  from  the  Under 
Secretary  of  Defense  fbr  Acquisition,  the 
Head  of  the  DoD  Compoiient,  or  the  DoD 
Component  Acquisition  Executive. 

12.4    Deaignation  of  iMrticipating 
programa. 

(a)  Piktt  programs  may  be  nominated 
by  a  DoD  Component  Head  or 
Component  Acquisition  Executive  for 
participation  in  the  Defense  Acquisition 
Pilot  Program.  The  Under  Secretary  of 
Defense  for  Acquisition  shall  determine 
which  specific  programs  will  participate 
in  the  pilot  program  and  transmit  to  the 
Congressional  defiansa  committee  a 
written  notification  of  each  defense 
acquisition  pirogram  proposed  for 
participation  in  the  pilot  program. 
Programs  proposed  for  participation 
must  ba  spacHlcany  designated  as 
participants  in  the  Defense  Acquisition 
Pilot  Program  in  a  law  authorizing 
apfnopriations  for  such  programs  and' 
statutes  to  ba  wrived  must  b» 
specifically  authorized  fbr  waiver. 

(b)  Once  inchided  in  the  Defaiee 
Acquisition  Pilot  Program,  decision  and 
approval  aathority  for  the  participBtiiig 

firognra.  dukli  be  delected  to  tha 
owest  lev^  allowed  in  the  acqniaitkm 
regulations  consistent  vrith  the  total  cost 
of  the  program  (e.g.,  under  DoD 
Directive  5000.1  >,  an  acquisitioai 
prognm  that  is  a  majcr  defensa 
acquisition  program  would  be  delegated 
to  the  appropriate  Component 
Acquisition  Executive  as  an  acquisition 
category  I C  program). 

(cj  At  the  tkne  of  oonination 
approval,  ^m  Under  Secretary  of 
Deisnee  for  Acquisition  will  establish 
measures  to  )udgB  the  success  of  a 
specific  program,  and  will  also  est^Uh 
a  means  of  repoitiag  pograss  towards 
the  measurea. 

S2.5    Criteria  far  deaignation  of 
participaflng  programa. 

(a)  Candidate  programs,  must  have  an 
approved  requirement,  foil  program 
funding  assured  prior  to  designation, 
and  low  risk.  Nomiaatioa  of  a  candidate 
program  to  participate  in  the  Defense 
Acquisition  Pilot  Program  should  occur 
as  early  in  the  program's  Ufe-cycle  as 


possible.  Develepmenfei  programa  will 
only  be  considered  on  an  exception 
basis. 

(b)  Pregramr  in  which  commercial  or 
non-cferelopmentaf  items  can  satisfy  the 
military  requlremenf  are  prefeixed  as 
candidate  programs.  A  nominated 
pi'ugram  wi-H  address  which  standard 
commerrial,  tad^wtriel  practices  will  be 
used  In  the  pilot  program  and  how  those 
practices  will  be  appRed. 

(c)  A  format  and  guidelines  for 
nomination  of  pilot  programs  is 
attached  for  use  in  nominating 
candidate  programs.  Nomination  of 
candidate  programs  must  be 
accompanied  by  a  list  of  waivers  being 
leqaested  to  statutes,  FAR.  DFARS,  DoD 
Directives  <  and  Instructions  >,  and, 
where  applicable,  DoD  Component 
regulations.  Waivers  being  requested 
must  be  accompanied  by  rationale  and 
justification  for  the  waiver.  The 
justification  must  include: 

(1)  The  provision  of  law  proposed  to 
be  waived  or  limited. 

(2)  The  effects  of  the  provision  of  law 
on  tha  acquisition,  including  specific 
examples. 

(3)  The  actions  taken  to  ensure  Utat 
the  waiver  or  limitation  will  not  reduce 
the  efficiency,  integrity,  and 
efiiectivaaass  of  the  acquisitian  process 
used  for  the  defense  acquisition 
program;  and 

(4)  Specific  budgetary  and  personnel 
savings,  if  «ay,  that  will  result  from  the 
waiver  or  limitation. 

(d)  No  nominated  program  shall  ba 
accepted  until  the  Under  Secretary  of 
Defense  for  Acquisition  has  determined 
that  the  candidate  program  is  prop^-ly 
plamMii. 

Dated:  November  23, 1993. 
LM.  Hynom, 

Akennite  OSD  Federal  Register  Liaisoa 

Officew,  Department  of  Defense. 
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DEPARTMENT  OF  TRAtOSPORTATtON 

Coaat  Guard 

33CFRPartt5& 
[CGO  93-081] 

U9htarti>9  Zones 

AGENCY:  Coast  Guard,  DOT. 
ACnON:  Notice  of  petitions  for 
mlemaking  and  request  for  comment 

summary:  Saudf  Petrofenm 
Intemetional,  Inc.,  the  Industry 


»  Coyt—  may  h«  BM«i—ii  at  cort,  bnm  tw 
r4aboMl  Technical  Inl6nnatia»S«vic*.  SSaaPMi 
Rnyal  Road.  Springfield..  VA  221*1. 


«Sa»  footnot»>  (o  (2.4(fc). 
sS«  faollMtft  3  ta  1.2.4(h). 


TasklhKwasGIMioffeLi^Msring  fTFOL) 
and  Wilh.  Wilhehnsen  Lhmted  A/S  of 
Oak).  Norwa^r  (WilhalaMea)  have 
requested  the  designation  of  lightering 
zones  in  tba  Gulf  ei  Mexico.  The  Caast 
Goard  eoasiders  these  requests  tO'ba 
petitions  fiof  rulexnaldng,.  Under  the  Oil 
Pollution  Act  of  1990  (OPA  90).  a  vessel 
that  oH'-Ioads  oil  within  an  established 
hghtering  zone  does  not  have  to  comply 
with  the  requirement  to  be  equipped 
with  a  double  hull  until  January  1»  Z015. 
DATES:  Comments  must  be  received  on 
or  before  January  3, 1994. 
ADDRESSES:  Comments  may  ba  mailed  to 
the  Executive  Secretary,  Marine  Safety 
Council  (G-LRA/3406)  (CGD  91-236), 
U.S.  Coast  Guard  Headquarters,  210Q 
Second  Street.  SW.,  Washington,  DC 
20593-0001,  or  may  be  delivered  in 
person  to  room  3406  at  the  same  address 
between  8  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  (202)  267- 
1477. 

The  Executive  Secretary  maintains  the 
public  docket  for  this  petition. 
Comments  will  become  pert  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  room  3406, 
U.S.  Coast  Guard  Headquarters. 
FOR  FURTMCR  INFORMATION  CONTACT: 
Lieutenant  Commnndnr  Walter  (Bud) 
Hunt,  Project  Manager,  Oil  PoUutioa 
Act  (OPA  90)  Staff,  (G-MS-1).  (202) 
267-6740.  Thi»  telephooa  i«  equipped 
to  record  messages  on  a  24-hour  basis. 

SUPPLEMCNTAflV  INFOfMATION: 

Request  for  Conunenia 

The  Coast  Guard  invites  conmienta 
and  information  for  determining 
whetiier  to  dasignata  lightering  zones  in 
the  Gnlf  of  Mexico,  The  submissions  of 
Saudi  PatBoIaOB  hitemational.  Inc» 
ITOU  and  Wilhurimsen  have  beeft 
placed  fai  the  pii^Hc  docket  aad  ov 
available  for  inspection  and  copying. 
Interested  persons  may  submit  writtan 
datavviawm,  and  arguments. 
Submissioos  should  include  the  factual 
basis  for  each  comment. 

This  notice  does  not  propose  a 
rulemaking,  determine  the  policy  of  the 
Coast  Guard,  or  otherwise  commit  tha 
Coast  Guard  on  Uia  merits  of 
establishing  lightering  zones.  The  Coast 
Guard  intends  to  evaluate  each  request 
in  light  of  applicabialaw  and  tiia 
comments  received.  If  it  determines  that 
the  establishment  of  one  or  more 
lightering  zones  is  approphata,  tha 
Coast  Guard  may  publish  a  Notice  of 
Proposed  Rulonaking, 

Drafting  Information 

Tha  principal  persima  invohrad  ia 
drafting  this  Notice  are  LieuisnaDC 
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Commander  Walter  (Bud)  Hunt,  Project 
Manager,  and  Pamela  M.  Pelcovits, 
Project  Counsel,  OPA  90  Staff,  (G-MS- 
1). 

Background  and  Purpose 

Section  3715  of  46  U.S.C  authorizes 
the  Secretary  of  Transportation  to  issue 
regulations  on  lightering  operations 
involving  oil  or  hazardous  material  in 
certain  waters  over  which  the  United 
States  asserts  jurisdictioa,  including 
provisions  on  the  establishment  of 
lightering  zones  (46  U.S.C  3715(b)(5)). 
The  Secretary  of  Transportation  has 
delegated  this  authority  to  the  Coast 
Guard  (49  FR  11170;  March  26. 1984).  - 

Section  3703a  of  46  U.S.C  as  added 
by  section  4115(a)  of  OPA  90  (Pub.  L. 
101-380)  establishes  the  requirements 
for  tank  vessels  to  be  equipped  with 
double  hulls  and  includes  a  phaseout 
schedule.  This  section  also  provides 
exemptions  fepm  the  double  hull 
requirement.  Until  January  1,  2015,  a 
vessel  need  not  comply  with  the  double 
hull  requirement  when  it  is  off-loading 
oil  at  a  deepwater  port  (i.e.,  the 
Louisiana  Offshore  Oil  Port  (LOOP)) 
licensed  under  the  Deepwater  Port  Act 
of  1974  as  amended  (33  U.S.C  1501,  et 
seq)  or  within  a  lightering  zone  that  is 
established  under  46  U.S.C.  3715(bK5) 
and  more  than  60  miles  from  the 
baseline  from  which  the  U.S.  territorial 
sea  is  measured. 

In  1984,  the  Coast  Guard  issued 
regulations  for  lightering,  (33  CFR  part 
156.  subpart  B),  including  foctors  to  be 
considered  in  establishing  a  lightering 
zone.  Under  the  regulations,  the  factors 
to  be  considered  include:  The  findings 
of  environmental  analysis;  traditional 
use  of  the  area  for  b^tering;  normal 
weather  and  sea  conditions  and  their 
effect  on  lightering  and  {x>tential 
disdiarges;  water  depth;  proximity  of  a 
zone  to  shipping  lanes,  vessel  traffic 
schemes,  anchorages,  fixed  structures, 
designated  marine  sanctuaries,  fishing 
areas,  and  designated  units  of  the 
National  Park  System,  National  Wild 
and  Scenic  Rivers  System,  National 
Wilderness  Preservation  System, 
properties  included  on  the  National 
Register  of  Historic  Places  and  National 
Registry  of  Natural  Landmarks,  and 
National  Wildlife  Refuge  System;  and 
other  relevant  safety,  environmental  or 
ecoBomic  data  (33  CFR  156.230). 

Saudi  Petroleum  International,  Inc, 
has  submitted  a  request  for  the 
designation  of  two  lightering  zones  in 
the  Gulf  of  Mexico.  Under  the  request, 
one,  named  "South  Sabirte,"  would  be 
located  in  the  vicinity  of  28  degrees 
38'N.  93  degrees  45'W.  Another,  *  Gulf 
Mexico  I."  would  be  located  in  the 
vicinity  of  28  degrees  0074, 89  degrees 


30^.  Saudi  Petroleum  International, 
Inc  has  made  the  request  to  allow  it  to 
put  in  service  to  the  United  States 
several  single  hulled  vessels  contracted 
for  after  June  30, 1990. 

The  submission  of  flXX.  requests  that 
the  Coast  Guard  designate  a  lightering 
zone  in  the  Gulf,  60  miles  from  the 
baseline  used  to  measure  U.S.  waters. 
The  purpose  of  this  request  is  also  to 
permit  newbuild  single  hulled  tank 
vessels,  contracted  for  after  June  30, 
1990,  to  engage  in  offshore  lightering  in 
the  Gulf  of  Mexico.  It  would  also  permit 
continued  lightering  by  existing  single 
hulled  vessels. 

The  submission  of  Wilhelmsen 
requests  two  lightering  zones  be 
designated  in  the  Gulf  of  Mexico,  60 
miles  from  the  baseline.  This  request 
identifies  the  proposed  zones  by  the 
same  coordinates  as  those  suggested  by 
Saudi  Petroleum  International,  Inc. 

The  requests  of  Wilhelmsen  and 
Saudi  Petroleum  International,  Inc. 
address  some  of  the  (actors  set  out  in  33 
CFR  156.230.  These  include  the  length 
of  time  each  area  has  traditionally  been 
used  for  lightering  and  their  proximity, 
if  any,  to  designated  marine  sanctuaries. 

The  Coast  Guard  has  not  decided 
whether  to  estabfish  lightering  zones  in 
these  or  any  other  locations.  The  Coast 
Guard  requests  pubhc  comment  on  and 
information  relevant  to  whether  it  is 
appropriate  to  establish  any  hghtering 
zones  at  this  time. 

Dated:  Noverabef  26, 1993. 
A.£.  Horn, 

RearAdaimi  US.  Coast  Guard,  Chief,  Office 
of  Marine  Safety,  Security  and  Environmental 
Protection. 

IFR  Doc  93-29452  Filed  12-1-93,  8.45  ana] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

(CA  37-15-6111;  FRL-4809-3] 

Approval  and  Promulgation  of 
Implementation  Plans:  Calrfcmla  State 
Implementation  Plan  Revision;  Ventura 
County  Air  Pollution  Control  District 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARV:  EPA  is  proposing  to  approve 
revisions  to  the  California  State 
Implementation  Plan  (SIP)  adopted  by 
the  Ventura  County  Air  Pollution 
Control  District  (VCAPCD)  on  December 
10, 1991.  The  CaHfomia  Air  Resources 
Board  (CARB)  submitted  these  revisions 


to  EPA  on  June  19, 1992.  Tlie  revisions 
concern  VCAPCD  Rule  74.3,  Paper, 
Fabric  and  Film  Coating  Operations. 
This  rule  controls  volatile  organic 
compound  (VOC)  emissions  from  paper, 
fabric,  and  film  coating  operations.  The 
intended  effect  of  proposing  approval  of 
this  rule  is  to  regulate  emissions  of 
VOCs  in  accx)rdance  with  the 
requirements  of  the  Clean  Air  Act,  as 
amended  in  1990  (CAA  or  the  Act). 
EPA's  final  action  on  this  notice  of 
proposed  rulemaking  (NPR)  will 
incorporate  this  rula  into  the  federally 
approved  SIP.  EPA  has  evaluated  this 
rule  and  is  proposing  to  approve  it 
under  provLsions  of  the  CAA  regarding 
EPA  action  on  SIP  siibmittals.  SIPs  for 
national  primary  and  secondary  ambient 
air  quality  standards  and  plan 
requirements  for  nonattainment  areas. 
DATES:  Comments  must  be  received  on 
or  before  January  3,  1994. 
ADDRESSES:  Comments  may  be  mailed 
to:  Daniel  Meer,  Rulemaking  Section  n 
(A-5-3),  Air  and  Toxics  Division, 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105. 

Copies  of  the  rule  revisions  and  EPA's 
evaluation  report  of  each  rule  are 
available  for  public  inspection  at  EPA's 
Region  9  office  during  normal  business 
hours.  Copies  of  the  submitted  rule 
revisions  are  also  available  for 
inspection  at  the  following  locations: 
California  Air  Resources  Board. 

Stationary  Source  Division,  Rule 

Evaluation  Section,  2020  L  Street. 

Sacramento,  CA  95812. 
Ventura  County  Air  Pollution  Control 

District,  702  County  Square  Drive, 

Ventura,  CA  93003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chris  Stamos,  Rulemaking  Section  II 
(A-5-3).  Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  LX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105.  Telephone:  (415) 
744-1187. 

SUPFIEMENIARY  fflFCRMATJOK: 

Background 

On  March  3, 1978,  EPA  promulgated 
a  list  of  Oione  nonattainment  areas 
under  the  provisions  of  the  Clean  Air* 
Act,  as  an;ended  in  1977  (1977  CAA  or 
pre-amended  Act),  that  included  the 
Ventura  County  Area.  43  FR  8964,  40 
CFR  81.305.  Berau.se  this  area  was 
unable  to  meet  the  statutory  attainment 
date  of  December  31, 1982.  California 
requested  under  section  172(a)(2),  and 
EPA  approved,  an  extension  of  the 
attainment  date  to  Dttember  31, 1987. 
40  CFR  52.238.  On  May  26, 1988.  EPA 
notified  the  Governor  of  Cahfomia, 
pursuant  to  section  110(a)(2)(H)  of  the 
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pr^^endod  Act.  that  the  above 
district's  portions  of  the  California  SIP 
were  inadequate  to  attain  and  maintain 
the  ozone  standard  and  requested  that 
deficiencies  in  the  existing  SIP  be 
corrected  (EPA's  SIP-Call).  On 
November  15. 1990.  the  Clean  Air  Act 
Amendments  of  1990  were  enacted. 
Public  Law  101-549. 104  Stat.  2399. 
codified  at  42  U.S.C  7401-7671q.  In 
amended  section  182(a)(2)(A)  of  the 
CAA.  Congress  statutorily  adopted  the 
requirement  that  nonattainment  areas 
fix  their  deficient  reasonably  available 
control  technology  (RACT)  rules  for 
ozone  and  established  a  deadline  of  May 
15. 1991  for  states  to  submit  corrections 
of  those  deficiencies. 

Section  182(a)(2)(A)  applies  to  areas 
designated  as  nonattainment  prior  to 
enactment  of  the  amendments  and 
classified  as  marginal  or  above  as  of  the 
date  of  enactment.  It  requires  such  areas 
to  adopt  and  correct  RACT  rules 
pursuant  to  pre-amended  section  172(b) 
as  interpreted  in  pre-amendment 
guidance."  EPA's  SIP-Call  used  that 
guidance  to  indicate  the  necessary 
corrections  for  specific  nonattainment 
areas.  The  Ventura  Coiuity  Area  is 
classified  as  severe;  2  therefore,  this  area 
was  subject  to  the  RACT  fix-up 
requirement  and  the  May  15. 1991 
deadline. 

The  State  of  California  submitted 
many  revised  RACT  rules  for 
incorporation  into  its  SIP  on  June  19, 
1992.  including  the  rule  being  acted  on 
in  this  document.  This  document 
addresses  EPA's  proposed  action  for 
VCAPCD  Rule  74.3.  Paper,  Fabric  and 
Film  Coating  Operations.  This 
submitted  rule  was  foimd  to  be 
complete  on  August  27. 1992  pursuant 
to  EPA's  completeness  criteria  that  are 
set  forth  in  40  CFR  part  51  appendix  V  J 
and  is  being  proposed  for  approval  into 
the  SIP. 

This  rule  controls  volatile  organic 
compound  (VOC)  emissions  from  paper, 
fabric,  and  film  coating  operations. 


'  Among  other  things,  the  pr«-amendment 
guidance  consists  of  those  portions  of  the  proposed 
Post-1987  ozone  and  carbon  monoxide  policy  that 
concern  RACT.  52  FR  45044  (November  24. 1987); 
"Issues  Relating  to  VOC  Regulation  Cutpoints. 
Deficiencies,  and  Deviations.  Clarification  to 
Appendix  D  of  November  24. 19B7  Federal  Register 
Notice"  (Blue  Book)  (notice  of  availability  was 
published  in  the  Federal  Register  on  May  25. 1988): 
and  the  existing  control  technique  guidelines 
(CrCs). 

'The  Ventura  County  Area  retained  its 
nonattainment  designation  and  was  classiHed  by 
operation  of  law  pursuant  to  sections  107(d)  and 
181(a)  upon  the  date  of  enactment  of  the  CAA.  See 
55  FR  56694  (November  6.  1991). 

'  EPA  adopted  the  completeness  criteria  on 
February  16. 1990  (55  FR  5830)  and.  pursuant  to 
section  110(k)(l)(A)  of  the  CAA.  revised  the  criteria 
on  August  26. 1991  (56  FR  42216). 


VOCs  contribute  to  the  production  of 
ground  level  ozone  and  smog.  The  rule 
was  adopted  as  part  of  the  district's 
efforts  to  achieve  the  National  Ambient 
Air  Quahty  Standard  (NAAQS)  for 
ozone  and  in  response  to  EPA's  SIP-Call 
and  the  section  182(a)(2)(A)  CAA 
requirement.  The  following  is  EPA's 
evaluation  and  proposed  action  for  this 
rule. 

EPA  Evaluation  and  Proposed  Action 

In  determining  the  approvability  of  a 
VOC  rule.  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110  and  part  D  of  the  CAA 
and  40  CFR  part  51  (Requirements  for 
Preparation.  Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements, 
which  forms  the  basis  for  today's  action, 
appears  in  the  various  EPA  policy 
guidance  documents  listed  in  footnote 
1.  Among  those  provisions  is  the 
requirement  that  a  VOC  rule  must,  at  a 
minimum,  provide  for  the 
implementation  of  RACT  for  stationary 
sources  of  VOC  emissions.  This 
requirement  was  carried  forth  from  the 
pre-amended  Act. 

For  the  purpose  of  assisting  state  and 
local  agencies  in  developing  RACT 
rules,  EPA  prepared  a  series  of  Control 
Technique  Guideline  (CTG)  documents. 
The  CTGs  are  based  on  the  underlying 
requirements  of  the  Act  and  specify  the 
presumptive  norms  for  what  is  RACT 
for  specific  source  categories.  Under  the 
CAA.  Congress  ratified  EPA's  use  of 
these  documents,  as  well  as  other 
Agency  policy,  for  requiring  States  to 
"fix-up"  their  RACT  rules.  See  section 
182(a)(2)(A).  The  CTG  applicable  to 
VCAPCD  Rule  74.3  is  entitled.  "Control 
of  Volatile  Organic  Emissions  from 
Existing  Stationary  Sources" — Volume 
n:  Surface  Coating  of  Cans.  Coils.  Paper. 
Fabrics,  Automobiles,  and  Light-Duty 
Trucks  EPA-450/2-77-008.  Further 
interpretations  of  EPA  policy  are  found 
in  the  Blue  Book,  referred  to  in  footnote 
1.  In  general,  these  guidance  documents 
have  been  set  forth  to  ensure  that  VOC 
rules  are  fully  enforceable  and 
strengthen  or  maintain  the  SIP. 

VCAPCD  Rule  74.3.  Paper.  Fabric  and 
Film  Coating  Operations,  includes  the 

following  significant  changes  from  the 
current  SIP: 

•  Deleted  references  to  past 
compliance  dates; 

•  Deleted  language  which  allowed  for 
APCO  discretion; 

•  Added  definition  for  "grams  of  ROC 
per  liter  of  material;" 

•  Added  requirement  for  daily,  rather 
than  monthly,  recordkeeping  for  clean- 
up solvents;  and 


•  Added  requirement  for  formulation 
information  for  clean-up  solvents. 

EPA  has  evaluated  Rule  74.3  and  has 
determined  that  it  is  consistent  with  the 
CAA,  EPA  regulations,  and  EPA  policy. 
Therefore.  VCAPCD  Rule  74.3.  Paper. 
Fabric  and  Film  Coating  Operations,  is 
being  proposed  for  approval  under 
s.,ction  110(k)(3)  of  the  CAA  as  meeting 
the  requirements  of  section  110(a)  and 
part  D. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  sfvecific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  sections  110  and 
301  and  subchapter  I.  part  D  of  the  CAA 
do  not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  federal  SIP-approval  does 
not  impose  any  new  requirements,  it 
does  not  have  a  significant  impact  on 
any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  federal-state 
relationship  under  the  CAA.  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246.  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2). 

This  action  has  been  classified  as  a 
Table  2  Action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19. 1989  (54  FR  2214-2225).  On 
January  6. 1989.  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  Table  3  SIP  revisions  from 
the  requirement  of  section  3  of 
Executive  Order  12291  for  a  period  of 
two  years.  U.S.  EPA  has  submitted  a 

request  for  a  permanent  waiver  for  Table 

2  and  Table  3  SIP  revisions.  The  OMB 
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has  agreed  to  continue  the  waiver  until 
such  time  as  it  rules  on  U.S.  EPA's 
request  This  request  continues  in  effect 
under  Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  30. 1993. 

List  of  Subjects  IB  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Hydrocarbons, 
Intetgovemmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.SXL  7401-7671q 

Dated:  November  15, 1993. 
lohaWise. 

Acting  He^onal  Administrator. 
jFR  Doc.  93-29509  Filed  12-1-93;  «  45  ami 

BILUMCOOC  C6M-69-P 

40  CFR  Part  52 

PL  12-30-6039;  Fm.-4809-21 

Approval  and  Pronnitgatton  of 
Implementation  Plan;  IHmofs 

AGEfJCY:  Environmental  Prelection 

Agency. 

ACTION:  Proposed  rule;  extension  of  the 

public  comment  period. 

SUMMARY:  On  October  1, 1993,  (58  FR 
51279)  the  Environmental  Protection 
Agency  (EPA)  proposed  rulemaking  in 
response  to  an  October  22, 1990, 
Petition  for  Reconsideration  filed  with 
the  Administrator.  This  Petition 
requested  that  EPA  reconsider  and 
revise  the  requirements  of  the  Chicago 
P'ederal  Implementation  Plan  (FIP)  for 
Ozone  (which  was  promulgated  June  29, 
1990  (55  FR  26814))  as  they  pertain  to 
Stepan  Company's  Millsdale  Plant 
(Stepan)  manufacturing  facihty  in 
Elwood,  Illinois. 

At  the  request  of  Stepan,  EPA  is 
extending  the  comment  period  until 
December  16, 1993. 

DATES:  Comments  on  this  proposal  must 
be  received  by  December  16, 1993. 
ADDRESSES:  Written  comments  on  this 
proposed  action  should  be  addres.sed  to 
J.  Elmer  Bortzer,  Chief,  Regulation 
Development  Section  (AR-18J),  US, 
Environmental  Protection  Agency, 
Region  5,  Chicago.  Illinois  60604. 
Comments  should  be  strictly  limited  to 
the  Subject  matter  of  this  proposal. 

Docket:  Pursuant  to  sections 
307(d)(1)(B)  and  (N)  of  the  Clean  Air  Act 
(Act).  42  U.S.C.  7607(d)(1)(B)  and  (N), 
this  action  is  subject  to  the  procedural 
requirements  of  section  307(d). 
There.^'ore,  EPA  has  established  a  public 
docket  for  this  action,  A-92-36,  which 
is  available  for  public  inspection  and 
copying  between  8  a.m.  end  4  p.m.. 


Monday  through  Friday,  at  the 
following  addresses.  We  recommend 
that  you  contact  Randolph  O.  Cano 
before  visiting  the  Chicago  location  and 
Jacqueline  Brown  before  visiting  the 
Washington,  DC  location.  A  reasonable 
fee  may  be  charged  for  copying. 
U.S.  Envirorunental  Protection  Agency. 
Region  5,  Regulation  Development 
Branch.  77  West  Jackson  Street, 
Chicago.  Illinois  60604,  (312)  886- 
6036. 
U.S.  Environmental  Protection  ^ency, 
Docket  No.  A-92-36.  Air  Docket  (LE- 
141),  room  M1500.  Waterside  Mall, 
401  M  Street  SW.,  Washington,  DC 
20460,  (202)  260-7548. 
FOR  FURTHER  {NFORIlUTION  CONTACT: 
Steve  Rosenthal,  Regulation 
Development  Branch,  U.S. 
Environmental  Protection  Agency, 
Region  5,  (312)  886-6052,  at  the  Chicago 
address  indicated  above. 

Dated:  November  3, 1993 
Vsldas  V.  Adamkus, 
Regional  Adminib-tmtor. 
IFR  Doc  93-2950r  Filed  12-1-93.  8  45  ami 
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40  CFR  Part  52 
nL68-1-6722;  FRL-4807-8J 

Basic  and  Enhanced  Vehicte 
Inspection  and  Maintenance  Ptan; 
Illinois 

AGENCY:  United  States  Environmental 
Protection  Agency  (U.S.  EPA). 
actjon:  Proposed  rule. 

SUMMARY:  This  action  proposes  to 
disapprove  a  revision  to  the  Illinois 
State  Implementation  Plan  (SIP)  for  the 
attainment  of  the  National  Ambient  Air 
Quality  Standard  for  ozone.  This 
revision  was  intended  to  provide  for  the 
adoption  and  implementation  of  a 
vehicle  inspection/maintenance  (I/M) 
program  meeting  the  requirements  of 
U.S.  EPA  regulations,  published  in  the 
Federal  Renter  on  November  5. 1992, 
concerning  vehicle  I/M  programs  (I/M 
Regulation)  for  the  Chicago  and  East  St. 
Louis  ozone  nonattainment  areas.  The 
revision  was  submitted  on  November 
12, 1992  and  consisted  of  a  commitment 
by  the  Governor  to  the  timely  adoption 
and  implementation  of  an  I/M  program 
meeting  all  the  requirements  of  U.S. 
EPA's  1/M  regulations  and  a  schedule 
for  implementation  of  the  required 
program.  U.S.  EPA  is  proposing  to 
disapprove  the  submittal  because 
importa.^t  milestones  have  been  missed 
pertaining  to  the  development  and 
adoption  of  necessary  authority  for  the 
I/M  program  and,  because  the  State  did 


not  meet  its  commitment  to  submit  a 
full  revised  I/M  SIP  by  November  15, 
1993  as  required  by  the  l/M  rule. 
DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  on  or 
before  January  3, 1994. 
ADDRESSES:  Copies  of^e  requested  SIP 
revision,  technical  support  docu-nents 
and  pubbc  comments  received  are 
available  at  the  following  address:  U.S. 
Environmental  Protection  Agency, 
Region  5,  Air  and  Radiation  O^nfion, 
Regulation  Development  BranoT  77 
West  Jackson  Boulevard,  Chicago, 
lUinois  60604. 

Comments  on<this  rulemaking  should 
be  addressed  to: ).  Elmer  Bortzer,  Chief, 
Regulation  Developoient  Section, 
Regulation  Development  Branch  (5AR- 
18J),  United  States  Environmental 
Protection  Agency.  R^on  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Francisco  J.  Acevedo,  Environmental 
Engineer,  Regulation  Development 
Section,  Regulation  Development 
Branch  {5AR-18J),  United  States 
Environmental  Protection  Agency. 
Region  5.  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604,  (312)  886-6061 
Anyone  wishing  to  come  to  Region  5 
officen  should  first  contact  Francisco  J.    » 
Acevedo. 
SUPPl£MENTARY  INFORMATION: 

I.  Clean  Air  Act  Requirements 

The  Clean  Air  Act,  as  amended  in 
1990,  (the  .^ct)  requires  States  to  make 
changes  to  improve  existing  1/M 
programs  or  implement  new  ones. 
Section  182(a)(2)(B)  required  any  ozone 
nonattainment  area  which  has  been 
classified  as  "marginal"  (pursuant  to 
section  181(a)  of  the  Ad)  or  worse  with 
an  existing  1/M  program  that  was  part  of 
a  SIP,  or  any  area  that  was  required  by 
the  1977  Amendments  to  the  Act  to 
have  an  I/M  program,  to  immediately 
submit  a  SIP  revision  to  bring  the 
program  up  to  the  level  required  in  past 
U.S.  EPA  guidance  or  to  what  had  been 
committed  to  previously  in  the  SIP, 
whichever  was  more  stringent  All 
carbon  monoxide  nonattainmei^it  areas 
were  also  subject  to  this  requirement  to 
improve  existing  or  previously  required 
programs  to  this  level.  In  addition,  all 
ozone  nonattainment  areas  classified  as 
moderate  or  worse  must  implement  a 
basic  L'M  program,  regardless  of 
previous  requirements. 

In  addition,  Congress  directed  U.S. 
EPA  in  section  182(a)(2)(B)  of  the  Act  to 
publish  updated  guidance  for  state  I/M 
programs,  taking  into  consideration 
findings  of  the  Administrator's  audits 
and  investigations  of  these  programs. 
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All  ireas  required  by  the  Act  to  have  an 
I/M  program  were  to  incorporate  this 
guidance  into  the  SIP.  Areas  classified 
as  "serious"  or  worse  ozone 
nonattainment  areas  with  populations  of 
above  200.000  and  CO  nonattainment 
areas  with  design  classifications  above 
12.7  ppm  and  populations  of  200,000  or 
more,  in  addition  to  metropolitan 
statistical  areas  with  populations  of 
100,000  or  more  in  the  northeast  ozone 
transport  region,  were  required  to  meet 
U.S.  EPA  guidance  for  "enhanced"  I/M 
programs.  These  areas  were  required  to 
submit  a  SEP  revision  to  incorporate  an 
enhanced  I/M  program  by  November  15, 

1992. 

In  the  State  of  Illinois  a  basic  I/M 
program  meeting  all  the  requirements  of 
the  1/M  rule  is  required  in  the  East  St. 
Louis  ozone  nonattainment  area.  An 
enhanced  I/M  program  is  required  in  the 
Chicago  ozone  nonattainm«nt  area. 

II.  I/M  Regulation  Requirements 

On  November  5. 1992  (57  FR  52950) 
U.S.  EPA  published  a  final  regulation 
establishing  the  I/M  requirements, 
pursuant  to  section  182  of  the  Act.  The 
I/M  regulation  was  codified  at  40  CFR 
part  51,  subpart  S,  and  requires,  among 
other  things,  that  each  State  that  is 
required  to  implement  an  I/M  program 
must  submit  by  November  15, 1992.  a 
SIP  revision  including  two  elements:  (1) 
A  commitment  from  the  Governor  or 
his/her  designee  to  the  timely  adoption 
and  implementation  of  an  I/M  program 
meeting  all  the  requirements  of  the  I/M 
regulation;  and  (2)  a  schedule  of 
implementation.  In  addition,  the 
commitment  must  provide  interim 
milestones  that  the  State  must  meet 
with  regard  to  the  timely 
implementation  of  any  necessary 
legislation  and  regulations  required  to 
have  full  legal  authority  to  implement 
the  program.  Failure  by  the  State  to 
meet  any  of  the  above  mentioned 
requirements  is  grounds  for  U.S.  EPA  to 
disapprove  the  commitment. 

In  cases  where  the  committal  SIPs  are 
considered  complete,  U.S.  EPA  believes 
that  conditional  approval  of  I/M 
committal  SIPs  is  appropriate  because 
the  States  could  not  be  expected  to 
begin  developing  an  I/M  program 
meeting  the  requirements  of  the  Act  and 
the  I/M  regulation  until  the  I/M 
regulation  was  adopted  as  a  final  rule, 
which  occurred  on  November  5. 1992. 
U.S.  EPA  does  believe  that  States  can 
adopt  revised  I/M  program  plans  within 
one  year  of  U.S.  EPA's  final  rule.  As  a 
condition  of  U.S.  EPA's  proposed 
approval  of  such  committal  SIPs,  the  1/ 
M  regulation  requires  that  by  November 
15. 1993.  a  complete  SIP  revision  be 
submitted  which  contains  all  of  the 


elements  in  the  implementation 
schedule,  including  authorizing 
legislation  and  implementing 
regulations.  A  proposed  conaitional 
approval  should  not  be  interpreted  as  an 
approval  of  the  program  design  features 
as  described  in  a  State's  commitment.  In 
order  to  be  considered  complete  and 
fully  approvable,  the  November  15. 
1993  submittal  must  include  an  analysis 
of  the  program  using  the  most  current 
U.S.  EPA  mobile  source  emission  model 
demonstrating  that  the  program  meets 
the  applicable  performance  standard,  as 
well  as  other  features  identified  in  the 
statute  and  regulations. 

m.  State  Submittal 

The  State  of  Illinois  submitted  to  U.S. 
EPA  a  committal  SIP  on  November  12, 

1992.  A  public  hearing  on  this  submittal 
had  been  held  by  the  State  on  October 
27. 1992,  in  Springfield,  Illinois.  The 
submittal  includes  a  commitment  to  the 
timely  adoption  and  implementation  of 
an  I/M  program  in  the  Chicago  and  East 
St.  Louis  ozone  nonattainment  areas 
meeting  all  the  requirements  of  the  I/M 
regulation  and  the  Act  by  November  15, 

1993,  and  a  schedule  of 
implementation.  A  more  detailed 
analysis  of  the  State's  submittal  is 
contained  in  U.S.  EPA's  technical 
support  document  dated  May  4. 1993, 
which  is  available  from  the  Region  5 
office  listed  above. 

IV.  Statement  of  Disapproval 

Under  the  authority  of  the  Governor, 
the  Director  of  the  Illinois 
Environmental  Protection  Agency 
submitted  the  SIP  revision  to  satisfy 
certain  requirements  of  the  I/M 
regulation  to  U.S.  EPA  on  November  12. 

1992.  U.S.  EPA  has  reviewed  this 
submittal  and  proposes  to  disapprove 
the  commitment  based  on  the  failure  by 
the  State  to  meet  the  commitment  and 
schedule  contained  in  the  SIP  submittal 
pertaining  to  the  adoption  of  necessary 
authority  to  implement  1/M 
requirements  during  the  1993  Illinois 
General  Legislative  session.  On  July  13, 

1993.  the  Illinois  General  Assembly 
adjourned  without  taking  necessary 
action  which  would  authorize 
implementation  of  the  I/M  provisions 
mandated  in  the  Act,  and  in  U.S.  EPA's 
I/M  rule  for  the  Chicago  and  East  St. 
Louis  ozone  nonattainment  area.  A 
milestone  in  the  Illinois  SIP  submittal 
committed  Illinois  to  having  such 
authority  in  place  no  later  than  July  15. 
1993. 

The  Illinois  legislature  reconvened  on 
October  12. 1993.  for  the  fall  veto 
session.  During  this  session  which 
adjourned  November  4, 1993.  the 
legislature  failed  for  the  second  time 


this  year  to  enact  the  necessary 
legislation  needed  to  implement  the 
required  I/M  program  meeting  the 
requirements  of  tne  Act  and  U.S.  EPA's 
I/M  rule  in  the  State  of  Illinois.  Illinois 
has  had  two  opportunities  to  meet  its 
commitment  and  has  failed  to  do  so. 
Consequently,  because  IlUnois  missed 
the  interim  deadlines  in  its  commitment 
with  respect  to  adoption  of  authorizing 
legislation  and  failed  to  satisfy  the 
commitment  to  submit  a  program 
meeting  all  the  requirements  of  the  Act 
and  the  I/M  rule  by  November  15, 1993, 
U.S.  EPA  proposes  to  disapprove 
Illinois'  I/M  committal  SEP. 

When  U.S.  EPA  makes  a  finding  of 
failure  to  submit  a  SIP  by  the  required 
due  date  or  when  U.S.  EPA  issues  a 
final  disapproval,  the  sanctions  process 
under  section  179(a)  begins.  Under 
section  179(a).  when  a  finding  of  failure 
to  submit  is  made  or  a  final  disapproval 
occurs  U.S.  EPA  would  be  required  to 
impose  one  of  the  sanctions  under 
section  179(b)  after  18  months  of  the 
failure  to  submit  finding  or  final 
disapproval  if  the  deficiency  is  not 
corrected  by  that  time.  In  addition,  a 
final  disapproval  triggers  the  Federal 
implementation  plan  requirement  under 
section  110(c)  and  failure  to  correct  the 
deficiency  within  24  months  requires  a 
promulgation  of  a  Federal 
Implementation  Plan.  However,  as 
stated  in  a  September  28, 1993,  letter  to 
Governor  Edgar  of  Illinois,  U.S.  EPA 
indicated  its  intent  to  exercise  its 
discretionary  authority  under  section 
1 10(m)  of  the  Act  if  necessary 
legislation  was  not  adopted  during  the 
October  1993  veto  session  of  the  Illinois 
General  Assembly.  Such  discretionary 
authority  allows  U.S.  EPA  to  impose 
sanctions  at  any  time  once  a  finding  of 
failure  to  submit  or  final  disapproval  is 
made.  U.S.  EPA  will  propose  such 
sanctions  in  a  separate  Federal  Register 
notice  shortly. 

Public  comment  is  solicited  on  the 
requested  SIP  submittal  and  on  U.S. 
EPA's  proposed  actions.  Comments 
received  by  the  date  listed  above  will  be 
considered  in  the  development  of  the 
final  rule. 

V.  Regulatory  Process 

This  action  has  been  classified  as  a 
Table  2  Action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225).  On 
January  6. 1989.  the  Office  of 
Management  and  Budget  (0MB)  waived 
Table  2  and  Table  3  SIP  revisions  from 
the  requirement  of  section  3  of 
Executive  Order  12291  for  a  period  of 
two  years.  U.S.  EPA  has  submitted  a 
request  for  a  permanent  waiver  for  Table 
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2  and  Table  3  SIP  revisions.  The  OMB 
has  agreed  to  continue  the  waiver  until 
such  time  as  it  rules  on  U.S.  EPA's 
request.  This  request  continues  in  effect 
under  Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  30. 1993. 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  U.S.  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  U.S.  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

Conditional  approvals  under  sections 
110  and  301  and  subchapter  I,  part  D  of 
the  Act  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imposing  or  has  committed  to  impose  in 
the  future.  Therefore,  because  the 
Federal  SIP  approval  does  not  impose 
any  new  requirements,  it  does  not  have 
a  significant  impact  on  small  entities 
affected.  Moreover,  due  to  the  nature  of 
the  Federal-state  relationship  under  the 
Act,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  Act 
forbids  U.S.  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds.  See 
Union  Electric  Co.  v.  U.S.  EPA,  427  U.S. 
246.  256-66  (1976);  42  U.S.C. 
7410(a)(2). 

If  U.S.  EPA  issues  a  final  disapproval, 
based  upon  the  State's  failure  to  meet 
the  commitment,  it  will  not  affect  any 
existing  State  requirements  applicable 
to  small  entities.  Federal  disapproval  of 
the  State  submittal  does  not  affect  its 
state  enforceability.  Moreover,  U.S. 
EPA's  disapproval  of  the  submittal  does 
not  impose  a  new  Federal  requirement. 
Therefore.  U.S.  EPA  certifies  that  in  the 
event  U.S.  EPA  disapproves  the  State 
submittal,  this  disapproval  action  would 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
because  it  would  not  remove  existing 
state  requirements  nor  would  it 
substitute  a  new  Federal  requirement. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Carbon  monoxide. 
Motor  vehicle  pollution  control. 
Nitrogen  oxide.  Volatile  organic 
compounds. 

Authority:  42  U.S.C  740l-7671q. 


Dated:  November  12, 1993. 
Valdaa  V.  Adamkus. 
Begional  Administrator. 
(FR  Doc.  93-29511  Filed  12-1-93;  8:45  am) 
BILUNO  cooc  uefr-s^-F 

40  CFR  Part  52 
PN30-1-5857;  FRL-4796-6] 

Approval  and  Promulgation  of  a 
Commitment  to  Adopt  a  Rule  for 
Reasonably  Available  Control 
Technology  for  Oxides  of  Nitrogen; 
Indiana 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency  (U.S. 
EPA)  proposes  approval  of  a  revision  to 
the  State  Implementation  plan  (SIP)  for 
ozone  submitted  by  the  State  of  Indiana. 
This  portion  of  the  implementation  plan 
was  submitted  by  the  State  to  satisfy 
Clean  Air  Act  (Act)  requirements  for 
adoption  of  rules  for  application  of 
reasonably  available  control  technology 
(RACT)  for  oxides  of  nitrogen  (NO.)  in 
Lake  and  Porter  Counties  in 
Northwestern  Indiana,  which  are  part  of 
the  Chicago,  Illinois-Northwestern 
Indiana  urbanized  area  and  Clark  and 
Floyd  Counties  in  Southeastern  Indiana, 
which  are  part  of  the  Louisville. 
Kentucky-Indiana  urbanized  area 
nonattainment  areas.  Under  the  Act, 
U.S.  EPA  must  approve  or  disapprove 
SIPs  or  portions  of  SIPs  within  time 
frames  specified  in  the  Act;  failure  to  do 
so  would  render  U.S.  EPA  liable  to 
citizen  suits  to  rulemake  on  those  SIPs 
and  would  delay  making  approvable 
rules  federally  enforceable.  In  this 
document.  U.S.  EPA  is  proposing 
action,  not  on  the  rules  themselves,  but 
on  a  commitment  by  the  State  to  submit 
the  NO,  RACT  rules  at  a  later  date. 
DATES:  Comments  on  this  proposed 
action  must  be  received  by  January  3, 
1994. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  J.  Elmer  Bortzer.  Chief. 
Regulation  Development  Section, 
Regulation  Development  Branch  (AR- 
18J).  U.S.Environmental  Protection 
Agency.  Region  5.  77  West  Jackson 
Boulevard.  Chicago,  IlUnois  60604. 

Copies  of  the  State's  submittal  and 
other  information  are  available  for 
inspection  during  normal  business 
hours  at  the  following  location: 
Regulation  Development  Section, 
Regulation  Development  Branch.  (AR- 
18J),  U.S.  Environmental  Protection 
Agency,  Region  5.  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604. 


FOR  FURTHER  INFORMATION  CONTACT: 
Hattie  Geisler,  Regulation  Development 
Section,  Regulation  Development 
Branch,  (AR-18J),  U.S.  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604,  (312)  886-3199. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  air  quality  planning  requirements 
for  the  reduction  of  NO,  emissions 
through  RACT  are  set  out  in  section 
182(f)  of  the  Act.  Section  182(f) 
requirements  are  described  by  U.S.  EPA 
in  a  notice  for  the  "State 
Implementation  Plans;  Nitrogen  Oxides 
Supplement  to  the  General  Preamble: 
Implementation  of  "fitle  I  of  tht  Clean 
Air  Act  Amendments  of  1990;  published 
November  25, 1992  (57  FR  55620) 
(hereinafter  NO,  Supplement  to  the 
General  Preamble).  The  November  25, 
1992.  action  should  be  referred  to  for 
further  information  on  the  NO, 
requirements  and  is  incorporated  into 
this  proposal  by  reference. 

Section  182(f)  of  the  Act  requires 
States  with  moderate  or  above  ozone 
nonattainment  areas  to  apply  the  same 
requirements  to  major  stationary  sources 
of  NO,  ("major"  as  defined  in  sections 
302  and  182(c).(d).  and  (e))  as  are 
applied  to  major  stationary  sources  of 
volatile  organic  compounds  (VOCs).  For 
more  information  on  what  constitutes  a 
major  source,  see  Section  2  of  the  NO, 
Supplement  to  the  General  Preamble  (57 
FR  55622). 

Section  182(b)(2)(C)  of  the  Act 
requires  submittal  of  RACT  rules  for 
major  stationary  sources  of  VOC 
emissions  (not  covered  by  a  pre* 
enactment  control  technology  guideline 
(CTG)  document  or  a  post-enactment 
CTG  document)  by  November  15, 1992. 
There  were  no  N(\  CTGs  issued  before 
enactment  and  U.S.  EPA  has  not  issued 
a  CTG  document  for  any  NO,  source 
since  enactment.  States,  in  their  RACT 
rules,  are  to  require  final  installation  of 
the  actual  NO,  controls  by  May  31, 
1995,  for  those  sources  for  which 
installation  by  that  date  is  practicable. 
(See  57  FR  55623) 

Under  section  110(k)(4)  of  the  Act,  the 
Administrator  may  approve  a  plan 
revision  based  on  a  commitment  from 
the  State  to  adopt  specific  enforceable 
measures  by  a  specified  date,  but  not 
later  than  1  year  after  the  date  of  U.S. 
EPA  approval  of  the  plan  revision  that 
incorporated  that  commitment.  See  57 
FR  55622-55623.  The  memoranda  of 
July  22. 1992.  entitled  "Guidelines  for 
State  Implementation  Plan  Submittals 
Due  November  15. 1992,"  and 
September  16. 1992.  entitled 
"Correction  of  State  Implementation 
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Plafi''Submittals  Td>le."  from  Deputy 
Assistant  Administrator  Michael 
Shapiro  also  outline  general 
requirements  for  conditional  approval 
actions. 

II.  Analysts  of  State  Submittal 

As  noted  above.  Section  110Ck)l4)  of 
the  Act  allows  U.S.  EPA  to  accept  a 
commitment  from  States  to  adopt 
portions  of  SIPs  rather  than  the  SIP 
itself.  For  example.  U.S.  EPA  may.  in 
certain  cases,  accept  a  commitment  from 
States  to  adopt  NO,  RACT  rules  rather 
than  the  NO,  RACT  rule  itself.  The  NO» 
Supplement  to  the  General  Preamble, 
the  memoranda  of  July  22. 1992.  and 
September  16.  1992.  from  Deputy 
Assistant  Administrator  Michael 
Shapiro,  and  a  February  2. 1993. 
memorandum  entitled  "Questions  and 
Answers  on  Nitrogen  Oxides  Emissions 
Policy."  from  G.T.  Helms  outline 
approvability  criteria  for  a  NO,  RACT 
committal.  Approvability  criteria  for 
this  committal  include: 

(1)  An  accompanying  formal 
transmittal  letter  from  the  Governor  or 
a  designee. 

(2)  Evidence  that  the  proposed  SIP 
revision  was  subject  to  a  public  hearing 
pursuant  to  40  CFR  51.102. 

(3)  A  schedule  for  the  adoption  of  the 
statutorily  required  measures. 

(4)  A  description  of  the  reason  for  the 
committal  SIP  versus  a  full  SIP 
submittal. 

(5)  Documentation  that  credible 
photochemical  grid  modeling  is  not 
available  or  did  not  consider  the  effects 
of  NO,  reductions. 

(6)  Identification  of  resources  to 
complete  such  modeling. 

(7)  A  schedule  outlinmg  the 
milestones  that  have  been  and  will  be 
achieved  toward  completion  of  NO, 
RACT  rules.  The  schedule  must  include 
a  date  for  final  submittal  of  rules  to  U.S. 
EPA.  The  date  for  submitting  the  final 
rules  to  U.S.  EPA  must  be  no  later  than 
12  months  after  U.S.  EPA's  final 
approval  of  the  committal  SIP. 

The  following  discussion  provides 
information  regarding  Indiana's  efforts 
to  fully  meet  the  requirements  for  the 
reduction  of  NO,  emissions  through 
RACT  and  describes  the  reasons  for  the 
committal  SIP  rather  than  a  full  SIP 
submittal. 

On  December  3. 1992.  the  Indiana 
Department  of  Environmental 
Management  (IDEM)  submitted  to  U.S. 
EPA  a  commitment  to  adopt  NO,  RACT 
rules  regulating  NO,  emissions  from 
major  sources  of  NO,  in  ozone 
nonattainment  areas  classified  as 
moderate  or  above.  The  commitment 
applies  to  Lake  and  Porter  Counties  and 
to  Clark  and  Floyd  Counties,  classified 


as  moderate  or  above  for  ozone. 
Additional  information  regarding  the 
commitment  was  also  submitted  by  the 
IDEM  to  the  U.S.  EPA  on  January  13. 
1993.  This  technical  review  addresses 
both  of  these  submittals. 

Indiana  commits,  pursuant  to  section 
110(k){4)  of  the  Act.  if  necessary,  to 
adopt  NO,  RACT  regulations  for  Lake 
and  Porter  Counties  and  Clark  and 
Floyd  Counties  by  not  later  than  one 
year  after  the  date  the  U.S.  EPA 
approves  the  committal  SIP  revision.  In 
support  of  this  commitment.  IDEM 
believes,  under  the  criteria  of  section 
182(0  of  the  Act.  that  NO,  RACT  may 
not  be  appropriate  or  required  in 
Indiana  ozone  nonattainment  areas.  The 
States  of  Illinois.  Indiana.  Michigan  and 
Wisconsin  have  joined  in  an  effort  to 
apply  a  photochemical  dispersion 
model  to  the  Lake  Michigan  area  for 
planning  purposes.  This  modeling  effort 
will  allow  the  States  to  determine  the 
need  for  NO,  RACT  emission  controls. 
Although  the  effort  is  well  underway, 
additional  time  is  needed  to  complete 
the  modeling  and  interpret  the  resuhs. 
The  State  anticipates  evaluating  the 
model  using  the  four  high  ozone 
episodes  from  the  summer  of  1991.  the 
preliminary  emission  control  strategies 
are  expected  to  be  selected  for  modeling 
by  March  1994.  As  part  of  the  selection 
process,  the  States  are  performing 
sensitivity  studies  to  develop  a  better 
understanding  of  the  relative 
effectiveness  of  Volatile  Organic 
Compound  (VOC)  and  NO,  emission 
controls  in  reducing  ozone 
concentrations.  A  regional  attainment 
strategy  is  to  be  selected  by  November 
1993. 

Modehng  will  also  be  performed  for 
the  Louisville  ozone  nonattainment  area 
using  the  photodwmical  dispersion 
model.  An  ozone  attainment 
demonstration  using  the  photochemical 
dispersion  modeling  system  will  be 
completed  by  July  1993. 

Indiana  commits  to  complete  the 
control  strategy  selection  and  modeling 
in  the  subject  ozone  nonattainment 
areas  as  expeditiously  as  practicable. 
Indiana  also  commits  to  developing  NO, 
RACT  rules  upon  further  review  of  the 
guidelines  released  by  the  U.S.  EPA  on 
October  27. 1992.  or  no  later  than  one 
year  following  U.S.  EPA  approval  of  the 
committal  SIP  revision  in  the  event  that 
the  modeling  indicates  such  controls  are 
needed. 

III.  Results  of  U.S.  EPA  Review 

Although  a  detailed  schedule  for  NO, 
RACT  rule  development  is  not  given  in 
the  submittal  the  State  does  give  the 
anticipated  time  for  completion  of 
required  modeUng  analyses,  and  does 


commit  to  submit  the  regulations  within 
one  year  after  the  U.S.  EPA  finally 
approves  the  NO,  RACT  committal  SIP 
revision.  Although  the  State  does  not 
identify  the  commitment  of  the 
resources  needed  to  complete  the 
photochemical  modeling,  U.S.  EPA  is 
aware  that  IDEM  is  actively  pursuing 
the  completion  of  the  Lake  Michigan 
ozone  study  and  development  of  an 
appropriate  control  strategy  for  this 
area.  Similarly.  IDEM  has  cooperated 
with  the  State  of  Kentucky  and  other 
agencies  in  the  application  of  the 
photochemical  dispersion  modeling 
system  for  the  Louisville  area. 

As  discussed  further  below.  U.S.  EPA 
is  proposing  to  conditionally  approve  a 
commitment  to  adopt  NO,  RACT  rules 
for  the  Lake  and  Porter  Counties  and  the 
Clark  and  Floyd  Counties  ozone 
nonattainment  areas  because  it  meets 
the  requirements  of  Section  110(k)(4)  of 
the  Act  and  conforms  to  the  policy  in 
the  NO,  Supplement  to  the  General 
Preamble  (cited  above)  and  the 
memoranda  from  Deputy  Assistant 
Administrator  Michael  Shapiro  of  July 
22. 1992  and  September  16. 1992.  and 
the  February  2. 1993  memorandum  from 
G.T.  Helms. 

A.  Procedural  Background 

The  Act  requires  States  to  observe 
certain  procedural  requirements  in 
developing  implementation  plans  and 
plan  revisions  for  submission  to  U.S. 
EPA.  Section  110(a)(2)  of  the  Act 
provides  that  each  implementation  plan 
submitted  by  a  State  must  be  adoprted 
after  reasonable  notice  and  public 
hearing. '  Section  110(1)  of  the  Act 
similarly  provides  that  each  revision  to 
an  implementation  plan  submitted  by  a 
State  under  the  Act  must  be  adopted  by 
such  State  after  reasonable  notice  and 
public  hearing. 

Public  hearings  on  the  NO,  committal 
SIP  revision  were  held  in  Gary.  Indiana 
on  January  4. 1993.  and  in  New  Albany, 
Indiana  on  January  7. 1993.  No 
substantive  comments  were  received  as 
the  resuh  of  these  hearings. 

B.  RACT  Determination  and 
Implementation 

States — including  those  for  which 
U.S.  EPA  approves  a  commitment  to 
adopt  a  NO,  RACT  rule— are  expected 
to  require  final  installation  of  the  actual 
NO,  controls  by  May  31. 1995.  from 
sources  for  which  installation  by  that 
date  is  practicable.  The  NO, 
Supplement  to  the  General  Preamble.  57 
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'  Also  section  172(c)(7)  of  the  Act  requires  that 
plan  provisions  for  nonattainment  areas  meet  the 
applicable  provision*  of  MCtion  1  UXa)(2). 


FR  56623,  discusses  U.S.  EPA's 
interpretation  of  the  RACT  requirement. 
By  this  action,  U.S.  EPA  is  proposing 
to  approve  the  State's  commitment  to 
adopt  NO.  RACT  rules. 

rv.  Implications  of  Committal  SIP 
Revision 

The  U.S.  EPA  is  proposing  to  approve 
the  commitment  for  adoption  of  NO, 
RACT  rule(s)  as  a  SIP  revision 
submitted  to  U.S.  EPA  for  Lake  and 
Porter  Counties  and  Clark  and  Floyd 
Counties  as  submitted  on  December  3, 
1992.  Section  110(k)(4)  of  the  Act 
provides  that,  where  U.S.  EPA  takes 
final  action  to  conditionally  approve  a 
commitment  to  submit  a  Sff"  or  portion 
of  a  SIP.  the  State  must  fulfill  that 
commitment  (i.e.,  submit  the  required 
SIP  or  portion  thereof)  within  one  year 
following  U.S.  EPA  approval.  If  the 
Stale  does  not  fulfill  its  commitment  by 
submitting  the  SIP  or  revision  to  U.S. 
EPA  within  that  year,  the  Act  requires 
that  the  SIP  be  disapproved.  If  U.S.  EPA 
disapproves  the  SIP  for  failing  to  meet 
the  commitment,  there  are  several 
additional  consequences.  As  provided 
under  section  179(a)  of  the  Act,  the 
State  of  Indiana  would  have  up  to  18 
months  after  a  final  SIP  disapproval  to 
correct  the  deficiencies  that  are  the 
subject  of  the  disapproval  before  U.S. 
EPA  is  required  to  impose  one  of  the 
two  sanctions  set  forth  in  section  1 79(b) 
of  the  Act:  either  highway  sanctions  or 
new  source  review  offsets  of  2  to  1.  If 
the  State  has  not  corrected  its 
deficiencies  within  6  months  thereafter, 
U.S.  EPA  must  impose  the  second 
sanction.  Any  sanction  U.S.  EPA 
imposes  must  remain  in  place  until  U.S. 
EPA  determines  that  the  State  has  come 
into  compliance.  Note  also  that  any  final 
disapproval  Wtould  trigger  the 
requirement  for  U.S.  EPA  to  impose  a 
Federal  Implementation  Plan  as 
provided  under  section  110(c)(1)  of  the 
Act. 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  of  any  SIP.  U.S.  EPA 
shall  consider  each  request  for  revision 
of  the  SIP  in  light  of  specific  technical, 
economic,  and  environmental  factors 
and  in  relation  to  relevant  statutory  and 
regulatory  requirements. 

Public  comment  is  solicited  on  the 
State's  submittal  and  on  all  aspects  of 
U.S.  EPA's  proposed  approval  of  the 
State's  submittal.  Comments  received  by 
the  date  listed  above  will  be  considered 
in  the  development  of  U.S.  EPA's  final 
rule. 

This  action  has  been  classified  as  a 
Table  2  Action  by  the  Regional 
Administrator  under  the  procedures 


published  in  the  Federal  Register  on 
January  19,  1989  (54  FR  2214-2225).  On 
January  6, 1989,  the  Offce  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  Table  3  SIP  revisions  from 
the  requirement  of  section  3  of 
Executive  Order  12291  for  a  period  of 
two  years.  U.S.  EPA  has  submitted  a 
request  for  a  permanent  waiver  for  Table 
2  and  Table  3  SIP  revisions.  The  OMB 
has  agreed  to  continue  the  waiver  until 
such  time  as  it  rules  on  U.S.  EPA's 
request.  This  request  continues  in  effect 
under  Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  30, 1993. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  U.S.  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C  603 
and  604.  Alternatively.  U.S.  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
government  entities  with  jurisdiction 
over  populations  of  less  than  50,000. 

SEP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Act  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements.  1 
certify  that  it  does  not  have  a  significant 
impact  on  affected  small  entities. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Act,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  Act 
forbids  U.S.  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  EPA,  427  U.S. 
246,  256-66  (S.Ct.  1976);  42  U.S.C.  7410 
(a)(2). 

List  of  Subjects  in  40  CFR  Part  51 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons. 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compounds. 

Authority:  42  U.S.C.  7401-7671q. 


Dated:  October  20, 1993. 
Vaidas  V.  Adamkus, 
Regional  Administrator. 
[FR  Doc.  93-29512  Filed  12-1-93;  8:45  ami 
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40  CFR  Part  300 
[FRL-4806-6] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  List  Update 

agency:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  intent  to  delete  the 
Monroe  Township  Landfill  Site  from  the 
National  Priorities  List':  Request  for 
Comments. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency 
(EPA),  Region  II,  announces  its  intent  to 
delete  the  Monroe  Township  Landfill 
Site  from  the  National  Priorities  List 
(NPL)  and  requests  public  comment  on 
this  action.  The  NPL  constitutes 
appendix  B  to  the  National  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP),  which  EPA  promulgated 
pursuant  to  section  105  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA),  as  amended.  EPA  and 
the  New  Jersey  Department  of 
Environmental  Protection  and  Elnergy 
(NpEPE)  have  determined  that  the 
responsible  party  has  implemented  all 
appropriate  response  actions  required 
and  that  no  further  response  is 
appropriate  under  CERCLA.  In  addition. 
EPA  and  NJDEPE  have  determined  that 
remedial  activities  conducted  to  date  at 
the  site  have  been  protective  of  public 
health,  welfare,  and  the  environment. 
DATES:  Comments  concerning  the 
deletion  of  the  Monroe  Township 
Landfill  Site  from  the  NPL  may  be 
submitted  on  or  before  January  3, 1994. 
ADDRESSES:  Comments  should  be 
submitted  to:  John  Osolin,  Remedial 
Project  Manager.  U.S.  Environmental 
Protection  Agency.  Region  n,  26  Federal 
Plaza,  Room  747,  New  York,  New  York 
10278. 

Comprehensive  information  on  the 
Monroe  Township  Landfill  Site  is 
contained  in  the  NJDEPE  public  docket 
and  is  available  for  viewing,  by 
appointment  only,  at:  George  "Tamaccio, 
NJDEPE-Bureau  of  Community 
Relations,  401  East  State  Street,  CN  413, 
Trenton.  NJ  08628  Phone:  (609)  984- 
3081,  8:30  a.m.  to  4:30  p.m.— Monday 
through  Friday  (excluding  holidays). 

Information  on  the  Site  is  also 
available  for  viewing  at  the  Monroe 
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Township  Landfill  Site  Administrative 
Record  Repositorie^located  at: 
Monroe  Township  Municipal  Complex, 

Perrinville  Road.  Jamesburg.  NJ 

08631.  Phone.  (908)  521-4400 
Jamesburg  Public  Library.  229  Gatzmer 

Road.  Jamesburg.  NJ  08831  Phone: 

(908) 521-0440. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contenti 

I.  Introduction 

II.  NPL  Deletion  Criteria 

III.  Deletion  Procedures 

IV.  Basis  for  Intended  Site  Deletion 

I.  Introduction 

EPA  Region  II  announces  its  intent  to 
delete  the  Monroe  Township  Landfill 
Site  from  the  NPL  and  requests  public 
comment  on  this  deletion.  The  NPL  is 
appendix  B  to  the  NCP.  which  EPA 
promulgated  pursuant  to  section  105  of 
CERCLA.  as  amended.  EPA  identifies 
sites  that  appear  to  present  a  significant 
risk  to  public  health,  welfare,  or  the 
environment  and  maintains  the  NPL  as 
the  list  of  those  sites.  Sites  on  the  NPL 
may  be  subject  of  remedial  actions 
financed  by  the  Hazardous  Substances 
Superfund  Response  Trust  Fund  (the 
Fund).  Pursuant  to  §  300.425  (e)(3)  of 
the  NCP,  any  site  deleted  from  the  NPL 
remains  eligible  for  Fund-financed 
remedial  actions,  if  conditions  at  the 
site  warrant  such  action. 

EPA  will  accept  comments 
concerning  the  deletion  of  the  Monroe 
Township  Landfill  Site  from  the  NPL  for 
30  days  after  publication  of  this  notice 
in  the  Federal  Register  until  January  3, 
1994. 

Section  11  of  this  notice  explains  the 
criteria  for  deleting  sites  from  the  NPL. 
Section  in  discusses  procedures  that 
EPA  is  using  for  this  action.  Section  IV 
discusses  how  the  Monroe  Township 
Landfill  Site  meets  the  NPL  deletion 
criteria. 

II.  NPL  Deletion  Criteria 

The  NCP  establishes  the  criteria  that 
the  Agency  uses  to  delete  sites  from  the 
f'IPL.  In  accordance  with  40  CFR 
300.425(eKl)(i)-<iii).  sites  naay  be 
deleted  ftt)m  the  NPL  where  no  further 
response  is  appropriate.  In  making  this 
determination,  EPA.  in  consultation 
with  NJDEPE,  will  consider  whether  any 
of  the  follo%ving  criteria  has  been  met: 

(i)  Responsible  or  other  persons  have 
implemented  all  appropriate  response 
actions  required;  or 

(ii)  All  appropriate  Fund-financed 
response  under  CERCLA  has  been 
implemented,  and  no  further  response 
action  by  responsible  parties  is 
appropriate:  or 


Fedo-al  Register  /  Vol.  58,  No.  230  /  Thursday.  December  2.  1993  /  Proposed  Rules  63553 


(iii)  The  remedial  investigation  has 
shown  that  the  release  poses  no 
significant  threat  to  public  health  or  to 
the  environment  and,  therefore,  taking 
remedial  measures  is  not  appropriate. 

Deletion  of  a  site  from  the  NPL  does 
not  preclude  eligibility  for  subsequent 
Fund-financed  actions  if  fut\ire 
conditions  warrant  such  actions. 
Section  300.425(e)(3)  of  the  NCP  states: 
"All  releases  deleted  from  the  NPL  are 
eligible  for  further  Fund-financed 
remedial  actions  should  future 
conditions  warrant  such  action. 
Whenever  there  is  a  significant  release 
from  a  site  deleted  from  the  NPL.  the 
site  shall  be  restored  to  the  NPL  without 
application  of  the  HRS  (Hazard  Ranking 
System)." 

III.  Deletion  Procedures 


The  NCP  provides  that  EPA  shall  not 
delete  a  site  from  the  NPL  until  the  State 
in  which  the  release  was  located  has 
concurred,  and  the  public  has  been 
afforded  an  opportunity  to  comment  on 
the  proposed  deletion.  Deletion  of  a  site 
from  the  NPL  does  not  affect  responsible 
party  liability  or  impede  agency  efforts 
to  recover  costs  associated  with 
response  efforts.  The  NPL  is  designed 
primarily  for  information  purposes  and 
to  assist  Agency  management. 

EPA  Region  U  will  accept  and 
evaluate  public  comments  before 
making  a  final  decision  to  delete  this 
site.  The  Agency  believes  that  deletion 
procedures  should  focus  on  notice  and 
comment  at  the  local  level.  Comments 
from  the  local  community  may  be  most 
pertinent  to  deletion  decisions.  The 
following  procedures  were  used  for  the 
intended  deletion  of  the  Monroe 
Township  Landfill  Site: 

1.  EPA  Region  II  has  recommended 
deletion  and  has  prepared  the  relevant 
documents. 

2.  The  NJDEPE  has  concurred  with 
the  deletion  decision. 

3.  Concurrent  with  the  Notice  of 
Intent  to  Delete,  a  notice  has  been 
published  in  local  newspapers  and  has 
been  distributed  to  appropriate  federal, 
state  and  local  officials,  and  other 
interested  parties.  This  notice 
announces  a  30  day  public  comment 
period  on  the  deletion  package  starting 
on  December  2, 1993.  and  concluding 
on  January  3. 1994. 

The  comments  received  during  the 
comment  period  will  be  evaluated 
before  any  final  decision  is  made.  EPA 
Region  11  will  prepare  a  Responsiveness 
Summary  which  will  address  the 
comments  received  during  the  public 
comment  period. 

If,  after  consideration  of  these 
comments,  EPA  decides  to  proceed  with 
the  deletion,  the  EPA  Regional 


Administrator  will  place  a  Notice  of 
Deletion  in  the  Federal  Register.  The 

NPL  will  reflect  any  deletions  in  the 
next  final  update.  Public  notices  and 
copies  of  the  Responsiveness  Summary 
will  be  made  available  to  local  residents 
by  EPA  Region  II. 

IV.  Basis  for  Intended  Site  Deletion 

The  following  summary  provides  the 
Agency's  rationale  for  recommending 
deletion  of  the  Monroe  Township 
Landfill  Site.  Middlesex  County.  New 
Jersey,  from  the  NPL 

The  Monroe  Towmship  Landfill  is 
located  on  an  86-acre  site  in  Middlesex 
County.  New  Jersey.  Monroe  Township 
was  the  original  owner  and  operator  of 
the  landfill  and  continues  to  own  the 
property.  The  Tovmship  operated  the 
landfill  fit)m  the  mid-1950s  until  1968 
when  it  was  leased  to  Princeton 
Disposal  Service  for  operation  under  the 
service  contract  to  the  Township. 
Browning-Ferris  Industries  of  South 
Jersey  (BFISJ)  acquired  Princeton 
Disposal  Service  in  1972  and  operated 
the  landfill  until  1978.  The  NJDEPE 
ordered  the  site  closed  in  1978.  when 
leachate  outbreaks  seeped  onto  Lani 
Street. 

On  October  19. 1979.  an 
Administrative  Consent  Order  (AGO) 
was  signed  by  BFISJ  and  NPEPE 
establishing  methods  and  schedules  for 
designing  and  implementing  a  closure 
plan.  In  accordance  with  the  1979  ACO. 
the  following  remedial  measures  were 
completed  in  1984: 

•  Installation  ofa  7.000-foot  long 
compacted  clay  cut-off  wall 
circumscribing  most  of  the  site; 

•  Construction  and  operation  of  a 
leachate  collection  and  storage  system 
which  disclarges  to  a  Publicly  Owned 
Treatment  Works  under  a  New  Jersey 
Pollutant  Discharge  Elimination  System 
Permit;  and 

•  Construction  of  a  protective  clay 
cap  covering  the  northern  portion  of  the 
site  and  a  soil  cap  covering  the 
remainder  of  the  site. 

The  site  was  proposed  for  inclusion 
on  the  Superfund  National  Priorities 
List  by  a  notice  published  in  the  Federal 
Register  (47  FR  58476).  on  December  30. 
1982.  On  September  8. 1983.  the  site 
was  formally  placed  on  the  NTL  by  a 
notice  published  in  the  Federal  Register 
(48  FR  40658). 

On  December  29. 1986.  BFISJ  and  the 
NJDEPE  signed  another  ACO  and  the 
following  additional  remedial  measures 
were  completed  between  1987  and 
1991: 

•  Upgrading  the  soil  erosion  and 
sediment  control  systems  by  replacing 
former  channels  with  rip-rap  lined 


channels  and  upgrading  the 
sedimentation  basin; 

•  Installation  of  a  seven- foot  high 
chain-link  fence  surrounding  the  site  to 
prevent  unauthorized  access; 

•  Closure  of  the  previous  leachate 
storage  lagoon  and  construction  of  an 
underground  leachate  storage  tank; 

•  histallation  of  an  emergency  power 
generator  as  a  contingency  for  the 
leachate  collection  system  in  case  of 
power  failure:  and 

•  Installation  of  13  gas  vents  for  gas 
ventilation  under  a  New  Jersey  Air 
Pollution  Control  Permit, 

In  accordance  with  the  1979  and  1986 
ACOs.  a  Remedial  Investigation  (RI) 
comprising  several  environmental 
investigations  was  performed.  The  RI 
develop>ed  a  conceptual  model  of  the 
site  hydrogeology  and  assessed  the 
nature  and  extent  of  contamination  in 
various  environmental  media  including 
ground  water,  surface  water,  surface 
soil,  stream  sediments  and  landfill  gas. 
All  samples  were  analyzed  for  Tai^get 
Compound  List/Target  Analyte  List 
compounds.  The  analytical  results 
indicated  no  significant  levels  of 
contaminants  in  soil,  surface  water  and 
sediments.  Contaminants  detected  in 
the  gas  vents  were  within  the  permit 
limits.  Some  contaminants  were 
detected  in  on-site  ground  water  (within 
the  containment  wall)  including  arsenic, 
cadmium,  lead,  nickel,  benzene, 
chlorobenzene,  1,2-dichloroethane,  1,1- 
dichloroethene  and  vinyl  chloride. 
Arsenic  levels  are  attributed  to  natural 
background  conditions.  Although  low 
levels  of  contaminants  were  detected  ic 
one  on-site  monitoring  well  located 
outside  the  containment  wall,  no 
discernible  contaminant  plume  was 
found.  In  addition,  no  contaminants 
were  detected  in  the  off-site  monitoring 
wells  installed  downgradient  of  this 
location.  Furthermore,  ground-water 
modeling  has  indicated  that  natural 
attenuation  will  prevent  the  off-site 
migration  of  contaminants  which  are 
above  levels  of concern. 

A  Risk  Assessment  (RA)  was 
performed  based  on  the  results  cf  the  RI. 
The  RA  concluded  that  the  Site  poses 
no  current  or  future  unacceptable  risk  to 
public  health  and  the  environment. 

Based  on  the  results  of  RI  and  the  RA, 
it  appears  that  the  source  control 
measures  imdertaken  by  BFISJ  are 
effective  in  controlling  any  off-site 
migration  of  contaminants.  Therefore, 
on  April  23, 1993,  NJDEPE  signed  a 
Recwd  of  Decision  (ROD)  for  this  site, 
selecting  "No  Further  Action"  to 
address  this  site.  The  ROD  also  calls  for 
the  implementation  ofa  ground-water 
monitoring  program  and  maintenance  of 
the  existing  source  control  measures 


system.  BFISJ  will  be  required  to  begin 
monitoring  selected  on-site  and  off-site 
ground-water  monitoring  wells  within 
six  (6)  months  of  signing  the  ROD.  This 
monitoring  will  be  conducted  on  a 
quarterly  basis  for  the  first  five  years 
and  thereafter  on  a  yearly  basis. 

Because  this  remedy  will  result  in 
hazardous  substances  remaining  at  the 
site,  a  review  will  be  conducted  within 
five  (5)  years  of  signing  the  ROD  to 
ensure  thai  the  remedy  continues  to 
provide  adequate  protection  of  human 
health  and  the  environment. 

Having  met  the  deletion  criteria.  EPA 
proposes  to  delete  this  site  frnm  the 
NPL.  EPA  and  NJDEPE  have  determined 
that  the  response  actions  conducted  to 
date  are  protectix'e  of  human  health  and 
the  enviromnent. 

Dated:  October  26. 1993. 
Kathhen  C  Callahan, 

Acting  Regional  Administrator. 

IFR  Doc  9^29144  Filed  12-1-93;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

PUM  Docket  No.  91-181,  RM-7696,  tm- 

7817] 

Radio  Broadcasting  Services;  Ashland, 
CA,  Rolia  and  Monroe  City,  MO 

agency:  Federal  Communications 

Commission. 

ACTION:  Order  to  Show  Cause; 

correction. 

SUMMARY:  This  document  makes  a 
correction  to  en  Order  to  Show  Cause, 
DA  93-1192,  released  on  October  27, 
1993.  published  at  58  FR  58533, 
November  2, 1993.  Paragraphs  four,  five 
and  six  of  the  Order  inadvertently 
referred  to  Town  and  Country  as  the 
party  filing  the  petition  for 
reconsideration  mstead  of  Subocomo. 
Accordingly,  reference  to  Town  and 
Country  is  corrected  to  read  Sobocomo. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  ser\'e  the 
petitioner's  counsels  follows:  David  G. 
O'Neil.  Haley.  Bader  k  Potts.  4350  North 
Fairfax  Drive,  suite  900,  Arlington. 
Virginia  22203-1633. 
FOR  FURTHER  MFORMATiON  CCKTACT: 
Kathleen  Scheuerle.  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Erratum 
Docket  No.  91-181,  released  November 
26. 1993.  The  full  text  of  this 


Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Commission's 
Reference  Center  (Room  239),  1919  M 
Street,  NW.  Washington,  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  frt»m  the  Commission's 
copy  contractors.  International 
Transcription  Services.  Inc.,  2100  M 
Street,  NW.,  suite  140,  Washington,  DC 
20037,  (202)  857-3800. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  G}mniunications  Commission. 
Victoria  M.  McCauley, 

Assistant  Chief,  Allocations  Branch.  Policy 
and  Rules  Division,  Mass  Media  Bureau. 
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DEPARTMENT  OF  ENERGY 

48  CFR  Parts  904, 917, 936, 943, 952, 
and  970 

Acquisition  Regulation;  Updated 
Coverage 

AGENCY:  Department  of  Energy  (DCffi). 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Department  is  amending 
the  Department  of  Energy  Acquisition 
Regulation  (DEAR)  to  update  existing 
coverage,  to  delete  obsolete  coverage, 
and  to  clarify  existing  guidance  iifi 
specified  areas  addressing  sensitive 
foreign  nation  controls,  special  research 
contracting,  rental  of  construction 
equipment,  use  of  Standard  Form  30, 
Amendment  of  Solicitation 
Modification  of  Contract,  incorporation 
of  contract  clauses  by  reference, 
subcontractor  representations  and 
certifications,  and  conduct  of  contractor 
employees.  All  of  these  changes  are 
summarized  in  the  "Section-by-Section 
Analysis"  appearing  later  in  this 
document. 

DATES:  Written  comments  should  be 

submitted  no  later  than  January  31, 

1994. 

ADDRESSES:  Comments  should  be 

forwarded  to  the  Procurement  Policy 

Division  at  the  address  indicated  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kevin  M.  Smith,  Procurement  Policy 
Division  (HR-521.1),  Department  of 
Energy,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585,  (202) 
586-8189. 

Sophie  C  Cook,  Office  of  the  Assistant 
General  Counsel  for  Procurement  and 
Finance  (GC-34),  Department  of 
Energy,  1000  Independence  Avenue, 
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.*V^..  Washington.  DC  20585.  (202) 
586-1900. 
SUPPLEMENTARY  INFORMATION: 

I.  Section-by-Section  Analysis 

II.  Public  Comments 

III.  Procedural  Requirements 

A.  Regulatory  Review 

B.  Review  Under  Executive  Order  12778 

C.  Review  Under  the  Regulatory  Flexibility 
Act 

D.  Review  Under  the  Paperwork  Reduction 
Act 

E.  Review  Under  Executive  Order  12612 

F.  Review  Under  the  National 
Environmental  Policy  Act 

I.  Section-by-Section  Analysis 

A  detailed  list  of  changes  follows: 

1.  The  authority  citation  for  parts  904, 
917,  936. 943.  and  952  is  restated. 

2.  Section  904.404  is  amended  to 
reference  the  updated  version  of 
Department  of  Energy  Order  1240.2. 
Unclassified  Visits  and  Assignments  by 
Foreign  Nationals. 

3.  Subpart  917.71  is  deleted  to  remove 
obsolete  coverage  addressing  Special 
Research  Contracts  with  Educational 
Institutions.  This  type  of  contract  has 
not  been  used  by  EKDE  for  several  years, 
and.  pursuant  to  FAR  1.302,  continued 
DEAR  coverage  is  neither  appropriate 
nor  necessary  to  satisfy  the  specific 
needs  of  the  agency. 

4.  Subparts  936.70  and  936.73  are 
deleted  to  remove  obsolete  coverage 
addressing  Rental  of  Construction 
Equipment  and  the  Outline  for 
Equipment  Rental  Agreement.  These 
procedures  have  not  been  used  by  DOE 
for  several  years,  and,  pursuant  to  FAR 
1.302,  continued  DEAR  coverage  is 
neither  appropriate  nor  necessary  to 
satisfy  the  specific  needs  of  the  agency. 

5.  Section  943.301  is  amended  to 
remove  language  that  is  duplicative  of 
FAR  coverage  addressing  the  use  of 
Standard  Form  30  for  the  deobligation 
of  contract  funds. 

6.  Subpart  952.1  is  deleted  to  remove 
language  addressing  the  incorporation  - 
of  provisions  and  clauses  by  reference. 
The  appropriate  guidance  is  contained 
in  the  FAR. 

7.  Subsection  952.215-70  is  amended 
to  comply  with  FAR  requirements  for 
the  application  of  two  representations 
and  certifications  to  subcontractors.  The 
following  representations  and 
certifications  are  added  to  the  current 
DOE  required  subcontractor 
representations  and  certifications: 
Certification  and  Disclosure  Regarding 
Payments  to  Influence  Certain  Federal 
Transactions,  and  Certification 
Regarding  Debarment,  Suspension. 
Proposed  Debarment,  and  Other 
Responsibility  Matters. 

8.  The  authority  citation  for  part  970 
is  restated. 


9.  Subsection  970.0404-4(a)(3)  is 
deleted  to  remove  the  requirement  to 
include  clause  970.5204-34,  Sensitive 
Foreign  Nations  Control,  in 
Management  and  Operating  contracts. 
This  clause  applies  solely  to 
unclassified  research  Contracts  that  may 
involve  making  unclassified  information 
about  nuclear  technology  available  to 
certain  sensitive  foreign  nations,  and 
not  to  management  and  operating 
contracts  which  encompass  broader 
missions  than  those  contained  in 
unclassified  research  contracts. 

10.  Section  970.2272  is  amended  to 
remove  obsolete  language  addressing 
conflict  of  interest  policies  for 
management  and  operating  contracts 
with  colleges  and  universities.  The 
referenced  "Policy  of  the  Federal 
Council  for  Science  and  Technology 
Relating  to  Conflicts  of  Interest  by  Staff 
Members  of  Colleges  and  Universities" 
is  no  longer  utilized  by  DOE,  and, 
pursuant  to  FAR  1.302,  continued  DEAR 
coverage  is  neither  appropriate  nor 
necessary  to  satisfy  the  specific  needs  of 
the  agency. 

11.  Subsection  970.5204-12  is 
amended  to  clarify  the  prescription  for 
use  of  alternate  language  in  the  clause 
which  addresses  the  responsibility  of 
management  and  operating  contractors 
for  the  conduct  of  their  employees. 

12.  Subsection  970.5204-34  is  deleted 
to  remove  the  requirement  to  include 
clause  970.5204-34,  Sensitive  Foreign 
Nations  Control,  in  Management  and 
Operating  contracts.  The  clause  does  not 
apply  to  these  contracts,  as  identified  in 
the  change  to  subsection  970.0404- 
4(a)(3)  above. 

13.  Subsection  970.5204-35  is 
amended  to  include  a  reference  to 
Department  of  Energy  Order  1240.2, 
Unclassified  Visits  and  Assignments  by 
Foreign  Nationals,  which  had  been 
omitted  from  the  clause  language. 

II.  Public  Conunents 

Interested  persons  are  invited  to 
participate  by  submitting  data,  views  or 
arguments  with  respect  to  the  proposed 
DEAR  amendments  set  forth  in  this 
notice.  Three  copies  of  written 
comments  should  be  submitted  to  the 
address  indicated  in  the  ADDRESS 
section  of  this  notice.  Al!  comments 
received  will  be  available  for  public 
inspection  in  the  DOE  Reading  Room. 
lE-190.  Forrestal  Building.  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  between  the 
hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
All  written  comments  received  on  or 
before  the  date  specified  in  the 
beginning  of  this  noticeand  all  other 
relevant  information  will  be  considered 


by  DOE  before  taking  final  action. 
Comments  received  after  that  date  will 
be  considered  to  the  extent  that  time 
allows.  Any  person  submitting 
information  which  that  person  believes 
to  be  confidential  and  which  may  be 
exempt  from  public  disclosure  should 
submit  one  complete  copy,  as  well  as  an 
additional  copy  from  which  the 
information  claimed  to  be  confidential 
has  been  deleted.  DOE  reserves  the  right 
to  determine  the  confidential  status  of 
the  information  or  data  and  to  treat  it 
according  to  its  determination.  The 
Department's  generally  applicable 
procedures  for  handling  information, 
which  has  been  submitted  in  a 
document  and  may  be  exempt  from 
public  disclosure,  are  set  forth  in  10 
CFRl004.il. 

The  Department  has  concluded  that 
this  proposed  rule  does  not  involve  a 
substantial  issue  of  fact  or  law  and  that 
the  rule  should  not  have  a  substantial 
impact  on  the  nation's  economy  or  large 
numbers  of  individuals  or  businesses. 
Therefore,  pursuant  to  Public  Law  95- 
91,  the  DOE  Organization  Act,  and  the 
Administrative  Procedures  Act  (5  U.S.C. 
553),  the  Department  does  not  plan  to 
hold  a  public  hearing  on  this  proposed 
rule. 

III.  Procedural  Requirements 

A.  Begulatory  Review 

Pursuant  to  the  January  22. 1993, 
memorandum  from  the  Director,  Office 
of  Management  and  Budget  (OMB),  on 
the  subject  of  regulatory  review,  58  FR 
6074  (January  25.  1993).  the  Department 
of  Energy  (DOE)  has  submitted  this 
Notice  for  appropriate  review. 
Separately,  DOE  has  determined  that 
there  is  no  need  for  a  regulator>'  impact 
analysis  as  the  proposed  rule  is  not  a 
"major  rule"  as  that  term  is  defined  in 
section  1(b)  of  Executive  Order  12291, 
46  FR  13193  (February  19, 1981). 

B.  Review  Under  Executive  Order  12778 

Section  2  of  Executive  Order  12778 
instructs  each  agency  subject  to 
Executive  Order  12291  to  adhere  to 
certain  requirements  in  promulgating 
new  regulations  and  reviewing  existing 
regulations.  These  requirements,  set 
forth  in  sections  2(a)  and  (b),  include 
eliminating  drafting  errors  and  needless 
ambiguity,  drafting  the  regulations  to 
minimize  litigation,  providing  clear  and 
certain  legal  standards  for  affected 
conduct,  and  promoting  simplification 
and  burden  reduction.  Agencies  are  also 
instructed  to  make  every  reasonable 
effort  to  ensure  that  the  regulation 
specifies  clearly  any  preemptive  effect, 
effect  on  existing  Federal  law  or 
regulation,  and  retroactive  effect; 
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describes  any  administrative 
proceedings  to  be  available  prior  to 
judicial  review  and  any  provisions  for 
the  exhaustion  of  such  administrative 
proceedings;  and  defines  key  terms. 
DOB  certifies  that  this  proposed  rule 
meets  the  requirements  of  sections  2(a) 
and  (b)  of  Executive  Order  12778. 

C.  Review  Under  the  Regulatory 
Flexibility  Act 

This  proposed  rule  was  reviewed 
under  the  Regulatory  Flexibility  Act  of 
1980,  Public  Law  96-354,  which 
requires  preparation  of  a  regulatory 
flexibility  analysis  for  any  rule  that  is 
likely  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  proposed  rule  will  have  no 
impact  on  interest  rates,  tax  policies  or 
liabibties,  the  cost  of  goods  or  services, 
or  other  dire<,1  economic  factors.  It  will 
also  not  have  any  indirect  economic 
consequences  such  as  changed 
construction  rates.  DOE  certifies  that 
this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
and,  therefore,  no  regulatory  flexibility 
analysis  has  been  prepared. 

D.  Review  Under  the  Paperwork 
Reduction  Act 

No  new  information  collection  or 
recordkeeping  requirements  are 
imposed  by  this  proposed  rule. 
Accordingly,  no  OMB  clearance  is 
required  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S  C.  3501. 
et  seq). 

E.  Review  Under  Executive  Order  12612 

Executive  Order  12612.  entitled 
"Federalism."  52  FR  41685  (October  30. 
1987).  requires  that  regulations,  rules, 
legislation,  and  any  other  policy  actions 
be  reviewed  for  any  substantial  direct 
effects  on  States,  on  the  relationship 
between  the  Federal  government  and 
the  States,  or  in  the  distribution  of 
power  and  responsibilities  among 
various  levels  of  government.  If  there 
are  sufficient  substantial  direct  effects, 
then  the  Executive  Order  requires 
prrjparation  of  a  federalism  assessment 
to  be  used  in  all  decisions  involved  in 
promulgating  and  implementing  a 
policy  action.  This  proposed  rule  will 
apply  to  States  that  contract  with  DOE; 
hoMfever,  none  of  the  revisions  is 
substantive  in  nature. 

F.  Review  Under  the  National 
Environmental  Policy  Act 

DOE  has  concluded  that  this  proposed 
rule  would  not  represent  a  major 
Federal  action  having  significant  impact 
on  the  human  environment  under  the 
National  Environmental  Policy  Act 


(NEPA)  of  1969  (42  U.S.C  4321,  et  seq.) 
(1976)  or  the  Coundi  on  Environmental 
Quality  Regulations  (40  CFR  parts  1500- 
1508)  and,  therefore,  does  not  require  an 
environmental  impact  statement  or  an 
environmental  assessment  pursuant  to 
NEPA. 

List  of  Subjects  in  48  CFR  Parts  904, 
91 7.  936,  943.  952,  and  970 

Government  procurement 

Issued  in  Washington,  DC.  on  November 
24, 1993. 
GX.  Allen. 

Acting  Deputy  Assistant  Secretory  for 
Procurement  and  Assistance  Management. 

For  the  reasons  set  out  in  the 
preamble,  chapter  9  of  title  48  of  the 
Code  of  Federal  Regulations  is  amended 
as  set  forth  below. 

1.  The  authority  citation  for  parts  904. 
917,  936, 943,  and  952  continues  to  read 
as  follows: 

Authority:  42  U.S.C.  7254;  40  U.S.C 
486(c). 

PART  904— ADMINISTRATIVE 
MATTERS 

2.  Section  904.404  is  amended  by 
revising  the  second  sentence  of 
paragraph  (d)(3)  to  read  as  follows: 

904.404    Contract  clause. 

(d)*  *   • 

(3)  *  *  *  The  contractor  shall  be 
provided  at  the  time  of  award  the  listing 
of  nations  included  in  DOE  1240.2 
(latest  version).  Attachment  3.  and  any 
subsequent  changes.  •  •  • 


PART  917— SPECIAL  CONTRACTING 
METHODS 

Subpart  917.71 — [Removed  and 
Reserved] 

3.  Subpart  917.71  is  removed  and 
reserved. 

PART  936— CONSTRUCTION  AND 
ARCHITECT-ENGINEER  CONTRACTS 

Subparts  936.70  and  936.73— 
[Removed  and  ReserA/ed] 

4.  Subparts  936.70  and  936.73  are 
removed  and  reserved. 

PART  943— COffTRACT 
MODIFICATIONS 

943.301    [Amended] 

5.  Section  943.301  is  amended  by 
removing  the  first  sentence  in  paragraph 
(c). 


PART  952— SOUCITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

Subpart  952.1 — [Removed  and 
Reserved] 

6.  Subpart  952.1  is  removed  and 
reserved. 

7.  Subsection  952.21S-70  is  amended 
by  revising  the  introductory  paragraph 
and  adding  paragraphs  (7)  and  (8)  to  the 
clause  to  read  as  follows: 

952.21 5-70    Required  suttcontractor 
representations  and  certincattons. 

In  accordance  with  914.201-5(b)  or 
915.406-5(d),  include  the  following 
notice  at  section  L  of  the  uniform 
contract  format  in  solicitations  which 
contemplate  award  of  contracts 
expected  to  include  any  of  the  following 
clauses:  Small  Business  and  Small 
Disadvantaged  Business  Subcontracting 
Plan,  DEAR  952.219-9;  Organizational 
Conflicts  of  Interest— General.  952.209- 
71;  Organizational  Conflicts  of 
Interest — Special  Qause.  952.209-72; 
Equal  Opportunity.  FAR  52.222-26; 
Clean  Air  and  Water  Certification,  FAR 
52.223-1;  Buy  American  Aet — Supplies. 
FAR  52.225-3;  Buy  American  Act- 
Construction  Materials,  FAR  52.225-5; 
Certification  and  Disclosure  Regarding 
Payments  to  Influence  Certain  Federal 
Transactions,  FAR  52.203-11;  or 
Certification  Regarding  Debarment, 
Suspension.  Proposed  Debarment,  and 
Other  Responsibility  Matters.  FAR 
52.209-5. 


(7)  Certification  and  Disclosure 
Regarding  Payments  to  Influence 
Certain  Federal  Transactions.  FAR 
52.203-11,  if  the  prime  contract 
contains  the  clause  entitled  Limitation 
on  Payments  to  Influence  Certain 
Federal  Transactions,  FAR  52.203-12. 

(8)  Certification  Regarding  Etebarmenf. 
Suspension.  Proposed  Debarment,  and 
Other  Responsibility  Matters,  FAR 
52.209-5,  if  the  prime  contract  contains 
the  clause  entitled  Protecting  the 
Government's  Interest  when 
Subcontracting  with  Contractors 
Debarred.  Suspended,  or  Proposed  for 
Debarment.  FAR  52.209-6. 

PART  970-OOE  MANAGEMENT  AND 
OPERATING  CONTRACTS 

8.  The  authority  citation  for  part  970 
continues  to  read  as  follows: 

Authority:  Sec.  161  of  the  Atomic  Energy 
Act  of  1954  (42  use.  2201).  sec  644  of  the 
Department  of  Energy  Organization  Act,  Pub 
L.  95-91  (42  U.S.C  7254).  sec.  201  of  the 
Federal  Civilian  Employee  and  Contractor 
Travel  Expenses  Act  of  1985  (41  U.S.C  420) 
and  sec  1534  of  the  Department  of  Defense 
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ArirforizaUon  Act.  1986.  Pub.  L.  99-145  (42 
"U.S.C.  7256a),  as  amended. 

970.0404-4    [AfiMnded] 

9.  Subsection  970.0404-4  is  amended 
by  removing  and  reserving  paragraph 
(a)(3). 

970.2272    [Amended] 

10.  Section  970.2272  is  amended  by 
removing  the  second  sentence  of 
paragraph  (a). 

11.  Subsection  970.5204-12  is 
amended  by  removing  "Note:  bi 
contracts  identified  in  970.2272.  the 
following  paragraph  shall  be  substituted 
for  (c)  above:"  following  the  first 
paragraph  (c)  and  adding  "Note:  The 
contracting  officer  may  substitute  the 
following  paragraph  for  (c)  above:"  in  its 
place. 

970.5204-34    [Removed  and  Reserved] 

12.  Subsection  970.5204-34  is 
removed  and  reserved. 

970.5204-35    [Amended] 

13.  Subsection  970.5204-35  is 
amended  by  removing  the  phrase 

"specified  in  Attachment to  this 

contract,"  and  adding  the  phrase 
"1240.2  (latest  version).  Unclassified 
Visits  and  Assignments  by  Foreign 
Nationals."  in  its  place. 
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48  CFR  Part  939 

Acquisition  Regulation.  Acquisition  of 
Federal  Information  Processing 
Resources  by  Contracting 

AGENCY:  Department  of  Energy. 
ACTION:  Proposed  rule. 

summary:  The  Department  of  Energy 
(DOE)  proposes  to  amend  the 
Department  of  Energy  Acquisition 
Regulation  (DEAR)  to  add  new 
regulations  on  Acquisition  of  Federal 
Information  Processing  Resources  by 
Contracting.  This  proposed  rule 
implements  pertinent  parts  of  the 
Federal  Information  Resources 
Management  Regulation  (FIRMR)  to 
prescribe  internal  DOE  policies  and 
procedures  relevant  to  the  acquisition  of 
Federal  Information  Processing  (FIP) 
resources. 

DATES:  Written  comments  on  this 
proposed  rule  must  be  received  by 
January  31.1994. 
ADDRESSES:  Comments  should  be 
addressed  to:  Edward  Simpson.  Office 
of  Policy  (HR-521.1).  Office  of 
Procurement  and  Assistance 
Management.  U.S.  Department  of  Energy 


lOOO  Independence  Avenue.  SW., 

Washington.  DC  20585. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  Simpson.  Office  of  Policy  (HR- 
521.1),  Office  of  Procurement  and 
Assistance  Management,  U.S. 
Department  of  Energy,  Washington. 
DC  20585  (202)  586-8246 

Sophie  Cook,  Office  of  the  Assistant 
General  Counsel  for  Procurement  and 
Finance  (GC-34).  U.S.  Department  of 
Energy.  Washington.  DC  20585  (202) 
586-1900 

SUPPLEMENTARY  INFORMATION: 

I.  Bacl(ground 

A.  Discussion 

B.  Section-by-Section  Analysis 
n.  Public  Comments 
111.  Procedural  Requirements 

A.  Regulatory  Review 

B.  Review  Under  Executive  Order  12778 
C  Review  Under  the  Regulatory  Flexibility 

Act 

D.  Review  Under  the  Paperwork  Reduction 
Act 

E.  Review  Under  Executive  Order  12612 

F.  National  Environmental  Policy  Act 

I.  Background 

A.  Background 

The  FIRMR.  codified  at  41  CFR  part 
201,  is  the  primary  Govemmentwide 
regulation  for  the  acquisition, 
management,  and  use  of  FIP  resources. 
The  FIRMR  is  prepared,  issued  and 
maintained  by  the  Administrator  of  the 
General  Services  Administration  (GSA) 
under  the  authority  of  the  Federal 
Property  and  Administrative  Services 
Act  of  1949,  as  amended  (40  U.S.C. 
486).  Subpart  201.39  of  the  FIRMR 
prescribes  the  contracting  policies  and 
procedures  to  be  followed  by  Federal 
agencies  in  acquiring  FIP  resources.  The 
poUcies  and  prtx:edure8  set  out  in 
FIRMR  201-39  are  unique  to  the 
acquisition  of  FIP  resources,  and  are  to 
be  used  in  conjunction  with  the  general 
Federal  contracting  policies  and 
procedures  of  the  Federal  Acquisition 
Regulation  (FAR). 

Part  39  of  the  FAR  requires  agencies 
to  follow  the  policies  and  procedures 
contained  in  the  FAR  when  acquiring 
FIP  resources,  except  in  those  areas 
where  the  FIRMR  prescribes  special 
policies,  procedures,  provisions,  or 
clauses  (see  FAR  39.001).  In  addition. 
FAR  39.002(b)  includes  FIRMR  201-39 
as  an  appendix  to  the  FAR  as  an  aid  to 
contracting  officials  when  acquisitions 
are  conducted  imder  GSA's  exclusive 
procurement  authority. 

Section  201-3.301  of  the  FIRMR 
permits  agencies  to  issue  regulations  to 
implement  or  supplement  the  FIRMR  in 
their  agency  acquisition  regulations, 
where  such  regulations  pertain  solely  to 
the  acquisition  of  FIP  resources  by 


contracting.  The  amendments  proposed 
today  would  amend  the  DEAR  to  add  a 
new  part  939,  Acquisition  of  Federal 
Infoonation  Processing  Resources  by 
Contracting.  The  amendments 
implement  p>ertinent  parts  of  the  FIRMR 
to  prescribe  internal  DOE  policies  and 
procedures  relevant  to  the  acquisition  of 
FIP  resources.  This  proposed  rule  is 
considered  necessary  because  of  the 
increased  presence  of  FIP  resources  in 
many  of  DOE's  acquisitions.  The 
proposed  amendments  to  the  DEAR 
should  provide  greater  discipline  in 
DOE's  acquisition  planning,  award,  and 
administration  activities  through  a 
greater  awareness  of  the  requirements 
applicable  to  FIP  resource  acquisitions. 
The  specific  amendments  to  the  DEAR 
needed  to  implement  41  CFR  part  201- 
39  of  the  FIRMR  are  described  below. 

B.  Section-by-Section  Analysis 

The  regulations  at  48  CFR  part  9  are 
amended  to  add  a  new  part  939, 
Acquisition  of  Federal  Information 
Processing  Resources  by  Contracting. 
This  new  part  consists  of  54  subparts. 

Section  939.001  is  added  to  prescribe 
the  scope  of  j>art  939.  It  also  permits 
contracting  activities  to  establish  local 
procedures  that  may  be  needed  to 
further  implement  the  requirements  of 
part  939. 

Subpart  939.1  addresses  general 
matters  concerning  the  FIRMR  system. 
Regarding  FIRMR  applicability,  section 
939.101-3  provides  that  the 
procurement  request  initiator  shall 
make  the  initial  assessment  of  FIRMR 
applicability  to  a  particular  acquisition. 

Section  939.101-5  explains  the 
numbering  system  of  part  939.  Within  a 
specific  subpart,  sections  or  subsections 
are  niunbered  to  correspond  to  like 
divisions  of  the  FIRMR,  where  the 
intent  is  to  implement  the  FIRMR. 
Where  a  specific  section  or  subsection  is 

intended  to  supplement  the  FIRMR.  or 

where  FIRMR  coverage  does  not  exist. 

the  number  is  assigned  a  suffix  of  "70." 

or  above. 
Section  939.102  expands  upon  the 

existing  relationship  of  the  FAR  and  the 

FIRMR  by  addressing  the  relationship  of 

the  DEAR. 
Section  939.104-1  provides  policy  on 

the  processing  of  deviations  to  the 

FIRMR  within  DOE. 
Section  939.106-3  addresses  the 

contracting  authority  of  individual 

Heads  of  the  Contracting  Activity  and 

the  responsibilities  of  the  contracting 

officer. 
Section  939.106-70  formalizes 

existing  policy  regarding  the  processing 

of  agency  procurement  requests  within 

DOE. 
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Subpart  939.2  provides  definitions  for 
words  and  terms  used  in  part  939. 

Section  939.501-70  permits  the 
contracting  officer  to  issue  a  synopsis 
for  a  solicitation  in  advance  of  receipt 
of  procurement  authority  from  GSA. 

Section  939.602-270  of  subpart  939.6 
establishes  review  and  approval 
requirements  for  solicitations  and 
contracts  for.  or  using,  outdated  FIP 
equipment. 

Section  939.670  prohibits  the 
contracting  officer  from  issuing 
solicitations  until  such  time  as  actual 
procurement  authority  is  obtained. 
However,  the  contracting  officer  may 
issue  draft  Statements  of  Work/ 
specifications  or  draft  solicitations, 
priar  to  actual  receipt  of  procurement 
authority.  This  will  permit  DOE  to 
obtain  information  from  the  marketplace 
in  a  timely  manner,  and  enhance 
competition. 

Subpart  939.10  establishes  the 
responsibilities  of  the  procurement 
request  initiator  and  the  contracting 
officer  regarding  specifications  for 
security  and  privacy  requirements 
(Section  939.1001-70)  and  Federal 
standards  (Section  939.1002-70) 
applicable  to  an  acquisition  for  FIP 
resources.  The  proposed  section 
939.1003-70  addresses  the  requirements 
of  Executive  Order  12845,  "Purchase  of 
Energy  Efficient  Computers  by  Federal 
Agencies."  This  order  directs  the 
acquisition  of  computer  equipment  that 
meets  the  Environmental  Protection 
Agency's  "Energy  Star"low  power 
standards. 

Section  939.1701-470  of  Subpart 
939.17  sets  out  the  policy  governing  the 
period  of  performance  of  contracts  for 
FIP  services  or  support  services. 
Consistent  with  existing  statutory  and 
regulatory  requirements,  the  period  of 
performance  of  contracts  for  FIP 
services  and  support  services  shall  not 
exceed  5  years.  However,  certain 
exceptions  to  this  requirement  are 
permitted  when  the  services  or  support 
services  are  associated  with  the 
development,  installation,  and 
operation  of  a  FIP  system,  subsystem, 
equipment,  or  software. 

Section  939.4470  of  Subpart  939.44 
prescribes  the  policies  governing 
contractor  acquisitions  of  FIP  resources. 

n.  Public  Comments 

Interested  persons  are  invited  to 
participate  in  the  rulemaking  process  by 
submitting  data,  views,  or  arguments 
with  respect  to  the  proposed  DEAR 
amendments  set  forth  in  this  notice. 
Three  copies  of  written  comments 
should  be  submitted  to  the  address 
indicated  in  the  ADDRESS  section  of  this 
notice.  All  written  comments  received 


by  January  31, 1994,  will  be  carefully 
assessed  and  fully  considered  prior  to 
publication  of  the  proposed  amendment 
as  a  final  rule. 

DOE  has  concluded  that  this  proposed 
rule  does  not  involve  a  substantial  issue 
of  fact  or  law  and  that  the  proposed  rule 
should  not  have  a  substantial  impact  on 
the  Nation's  economy  or  large  numbers 
of  individuals  or  businesses.  Therefore, 
pursuant  to  Pubfic  Law  95-91,  the  DOE 
Organization  Act,  and  the 
Administrative  Procedure  Act  (5  U.S.C 
553),  the  Department  does  not  plan  to 
hold  a  public  hearing  on  this  proposed 
rule. 

III.  Procedural  Requirements 

A.  Regulatory  Review 

Pursuant  to  the  January  22, 1993, 
memorandum  on  the  subject  of 
regulatory  review  from  the  Director  of 
the  Office  of  Management  and  Budget 
(58  FR  6074,  January  25.  1993).  DOE 
submitted  this  notice  to  the  Director  for 
appropriate  review.  The  Director  has 
completed  his  review.  Separately,  DOE 
has  determined  that  there  is  no  need  for 
a  regulatory  impact  analysis  because  the 
rule  is  not  a  major  rule  as  that  term  is 
defined  in  section  1(b)  of  Executive 
Order  12291. 

B.  Review  Under  Executive  Order  J 2778 

Section  2  of  Executive  Order  12778 
instructs  each  agency  subject  to 
Executive  Order  12291  to  adhere  to 
certain  requirements  in  promulgating 
new  regulations  and  reviewing  existing 
regulations.  These  requirements,  set 
forth  in  sections  2(a)  and  2(b),  include 
eliminating  drafting  errors  and  needless 
ambiguity,  drafting  the  regulations  to 
minimize  litigation,  providing  clear  and 
certain  legal  standards  for  affected 
conduct,  and  promoting  simplification 
and  burden  reduction.  Agencies  are  also 
instructed  to  make  every  reasonable 
effort  to  ensure  that  the  regulation: 
specifies  clearly  any  preemptive  effect, 
effect  on  existing  Federal  law  or 
regulation,  and  retroactive  effect; 
describes  any  administrative 
proceedings  to'be  available  prior  to 
judicial  review  and  any  provisions  for 
the  exhaustion  of  such  administrative 
proceedings;  and  defines  key  terms. 
DOE  certifies  that  today's  proposal 
meets  the  requirements  of  sections  2(a) 
and  2(b)  of  Executive  Order  12778. 

C.  Review  Utider  the  Regulatory 
Flexibility  Act 

This  proposal  was  reviewed  under  the 
Regulatory  Flexibility  Act  of  1980,  Pub. 
L.  96-354,  which  requires  preparation 
of  a  regulatory  flexibility  analysis  for 
any  proposed  rule  which  is  likely  to 


have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  proposed  rule  will  have  no  impact 
on  interest  rates,  tax  policies  or 
liabilities,  the  cost  of  goods  or  services, 
or  other  direct  economic  factors.  It  will 
also  not  have  any  indirect  economic 
consequences,  such  as  changed 
construction  rates.  DOE  certifies  that 
this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
and,  therefore,  no  regulatory  flexibility 
analysis  has  been  prepared. 

D.  Review  Under  the  Paperwork 
Reduction  Act 

No  new  information  collection  or 
recordkeeping  requirements  are 
imposed  by  this  proposed  rule. 
Accordingly,  norG^  clearance  is 
required  under  the  Paperwork 
Reduction  Actiafjl980  (44  U.S.C.  3501, 
et  seq.). 

E.  Review  Under  Executive  Order  126  J  2 

Executive  Order  12612,  entitled 
"Federalism,"  52  FR  41685  (October  30,  ■ 
1987),  requires  that  regulations,  rules, 
legislation,  and  any  other  policy  actions 
be  reviewed  for  any  substantial  direct 
effects  on  states,  on  the  relationship 
between  the  Federal  government  and 
the  states,  or  in  the  distribution  of 
power  and  responsibilities  among 
various  levels  of  government.  If  there 
are  sufficient  substantial  direct  effects, 
then  the  Executive  Order  requires 
preparation  of  a  federalism  assessment 
to  be  used  in  all  decisions  involved  in 
promulgating  and  implementing  a 
pohcy  action.  This  proposed  rule  will 
not  affect  states,  h  deals  with  relations 
between  Federal  agencies. 

F.  National  Environmental  Policy  Act 

DOE  has  concluded  that  this  proposed 
rule  would  not  represent  a  major 
Federal  action  having  significant  impact 
on  the  human  environment  under  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  (42  U.S.C.  4321.  et  seq.) 
(1976)  or  the  Council  on  Environmental 
Quality  Regulations  (40  CFR  Parts  1500- 
1508)  and,  therefore,  does  not  require  an 
environmental  impact  statement  or  an 
environmental  assessment  pursuant  to 
NEPA. 

List  of  Subjects  in  48  CFR  Part  939 

Government  procurement. 
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— /kT* 
braed  iD  Washington,  DC,  on  November 

24. 1993. 

Gi-AUea. 

Acting  Deputy  Assistant  Secretary  for 
PruLtutBitat  and  Auistance  Manag/emeat. 

The  r^ulatioBS  in  48  CFR  Chapter  9 
are  proposed  to  be  amended  as  set  forth 
below: 

1.  A  new  Part  939.  Acquisition  of 
Federal  Infonnatioa  Processing 
Resoiuces  by  Contracting,  consisting  of 
Subparts  939.0  through  939.53,  is  added 
to  read  as  follows: 

PART  939-ACQUISmON  OF 
FEDERAL  INFORMATION 
PROCESSING  RESOURCES  BY 
CONTRACTING 

Subpart  939i)    Scop*  of  part. 

939.001  Scope. 

939.002  Local  procedures. 

Subpart  939.1  Fadaral  Information 
Rtaourcet  Manag*in«nt  Regulation 
(FIRMR)  System 

Sec. 

939.101-3  FIRX4R  applicability. 
939.101-5  Airangonent  of  part. 
939.102    Relationship  of  the  acquisition 

legulations. 
939.104-1    Deviations  from  the  FIRMR. 
939.106-3    Contracting  authority  and 

responsibilities. 
939.106-70    Agency  procurement  requests. 

Subpart  939.2    DafinHiona  of  words  and 
terms 

939.201     Definitions. 

Subpart*  939.3  and  939.4    [Reeerved} 

Subpart  939.5    Publicizing  contract  actions 

Sec. 

939.501-70    Sync^is  of  solicitations. 

Subpart  939 J    Competition  Requiremenis 

See. 

939.602-270    Outdated  FIP  equipment. 

939.670    bsaance  of  solicitations. 

Subparts  939.7  through  939.9    [Reservecq 

Subpart  989.10    Spactflcailone,  standards, 
and  e«her  purchase  descrlfiUena 

939.10C1-70    Security  and  privacy 

specifications. 
939.1002-70    Fedecal  Standards. 
939. 1 003-70    Purchase  of  Energy  Efficient 

Computers  (Energy  Star) 

Subparts  939.1 1  through  939.16 
[Reserved} 

Subpart  939. 1 7    Special  contracting 
methoda 

939.1701-470    Contract  period  of 
performance. 


Subpwl*  §39.1  •  through  939.43 
[Reservedl 

Subpart  939.44    SutKontracting  policies 
and  procedures 

Sec 

939.4470    Contractor  acquisitions  of  FIP 
resources. 

Subpsrts  939.45  through  939.53 
[Reserved! 

Authority:  42  U.S.C  7254;  40  U.S.C 
486(c). 

Subpart  939.0    Scope  of  part 

939.001  Scope. 

This  part  sets  forth  the  policies  and 
procedures  that  apply  to  the  contracting 
for  Federal  Information  Processing  (FTP) 
resources  by  the  Department  of  Energy 
(DOE). 

939.002  Local  procedures. 
Contracting  activities  may  establish, 

as  appropriate,  procedures  to  further 
implement  the  requirements  of  this  part. 
Local  procedures  may  address  such 
matters  as  local  review  and  approval  of 
requirements  analyses,  analyses  of 
alternatives,  implementation  plans,  and 
agency  procurement  requests;  approval 
of  deviations;  and  contracting  officer 
authority. 

Subpart  939.1— Federal  Information 
Resources  Management  Regulation 
(FIRMR)  System 

939.101-3    FIRMR  appNcabiffty. 

(a)  Because  of  the  potential  presence 
of  FIP  resources  in  many  of  the  supplies 
and  services  acquired  by  DOE,  the 
procurement  request  initiator  shall 
malce  initial  assessment  of  FIRMR 
applicability  consistent  with  the 
guidance  set  forth  in  FIRMR  Bulletin  A- 
1,  Federal  Information  Resources 
Management  Regulation  Applicability. 
The  FTRMR  applicability  a.ssessment 
shall  be  in  writing  at  a  level  of  detail 
commensurate  with  the  complexity  of 
the  acquisition. 

(b)  Contracting  officers  shall  review 
each  acquisition  to  ensure  that  the 
assessment  of  FIRMR  applicability  by 
the  procurement  request  initiator  is 
accurate  and  consistent  with  the 
guidance  of  FIRMR  Bulletin  A-1 , 
Federal  Information  Resources 
Management  Regulation  Applicability. 

939.101-^    Arrangement  of  part 

For  consistency  with  the  FIRMR  and 
the  FAR,  part  939  is  arranged  in  54 
subparts.  Within  each  subpart,  sections 
and  subsections  are  numbered  to 
correspond  to  l?ke  divisions  of  the 
FIRMR  where  the  intent  of  the  part  939 
sections  and  subsections  is  to 
implement  the  FIRMR.  Where  the 
specific  section  or  subsection  is 


intended  to  supplement  the  FIRMR,  or 
where  specific  FIRMR  coverage  does  not 
exist,  the  section  or  subsection  number 
is  assigned  a  number  of  70  or  above. 

939.1 02    ReteUonehlp  of  the  ecquisHlon 
regulaltons. 

The  FAR  and  the  DEAR  shall  serve  as 
the  regulatory  basis  for  DOE's 
acquisition  policies  and  procedures, 
unless  the  FIRMR  specifically  requires 
the  use  of  its  policies  and  procedures, 
instead  of  the  FAR.  when  acquiring  FIP 
resources. 

939.104-1    Deviations  from  the  FIRMR. 

(a)  Deviations  from  the  FAR  and  the 
DEAR  shall  be  processed  in  accordance 
with  FAR  1.4  and  DEAR  901.4. 

(b)  Only  the  General  Services 
Administration  (GSA)  can  authorize 
class  deviaticms  and  individual 
deviations  from  the  FIRMR.  Within 
DOE,  contracting  officers  shall  submit 
requests  for  deviations  from  the  FIRMR 
to  the  Headquarters  Office  of  Clearance 
and  Support  for  approval  and 
subsequent  processing  with  GSA. 

(c)  Contracting  officers  shall  submit 
requests  for  deviations  from  the  FIRMR 
in  writing  as  far  in  advance  as  the 
circumstances  will  permit.  Each  request 
shall  contain  the  following  information: 

(1)  A  statement  of  the  deviation 
required,  including  the  identification  of 
the  specific  paragraphs  of  the  FIRMR 
affected  by  the  deviation; 

(2)  The  reason  why  the  deviation  is 
considered  necessary  or  would  be  in  the 
interest  of  the  Government; 

(3)  If  applicable,  the  name  of  the 
contractor  and  identification  of  the 
contract  affected; 

(4)  A  statement  as  to  whether  the 
deviation  has  been  requested  previously 
and,  if  so,  circumstances  of  the  previous 
request: 

(5)  A  description  of  the  intended 
effect  of  the  deviation: 

(6)  A  statement  of  the  period  of  time 
for  which  the  deviation  is  needed;  and, 

(7)  Any  pertinent  badcground 
information  whidi  will  contribute  to  a 
full  understanding  of  the  requested 
deviation. 

(d)  Approval  requirements.  The  Head 
of  the  Contracting  Activity  (HCA).  after 
coordination  with  local  counsel,  shall 
concur  in  requests  for  deviations  prior 
to  submission  to  the  Office  of  Clearance 
and  Support.  The  Procurement 
Executive  shall  approve  all  requests  for 
deviations  prior  to  submission  of  the 
request  to  GSA. 

939.106-3    Contracting  euthorlty  and 
responslbHWee. 

(a)  In  instances  where  a  delegation  of 
procurement  authority  is  not  required 
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under  FIRMR  201-20.305-3,  Specific 
Acquisition  Delegations,  each  HCA  may 
acquire  FIP  resources  up  to  the 
regulatory  delegation  thresholds 
prescribed  in  FIRMR  201-20.305-1, 
Regulatory  Delegations,  unless  different 
thresholds  have  been  established  either 
in  the  HCA's  delegation  of  contracting 
authority,  or  in  an  agency  delegation 
from  GSA  under  FIRMR  201-20.305-2, 
Specific  Agency  IDelegations. 

(b)  The  contracting  officer  is 
responsible  for  ensuring  that  the 
authority  exists  to  enter  into  any 
contract,  or  modification  to  an  existing 
contract,  for,  or  containing,  FTP 
resources. 

(c)  The  contracting  officer  is 
responsible  for  ensuring  compliance 
with  all  terms,  conditions,  and 
limitations  imposed  on  DOE  under  a 
specific  Delegation  of  Procurement 
Authority  (DP A). 

(d)  The  contracting  officer  shall  not 
award  a  contract,  or  a  modification  to  an 
existing  contract,  when  the  value  of  the 
FIP  resources  portion  of  the  award, 
including  the  value  of  any  options, 
exceeds  DOE's  delegated  procurement 
authority  for  that  contract  or 
modification.  Where  the  anticipated 
award  value  of  the  FIP  resources  portion 
of  the  contract,  or  modification  to  the 
contract,  exceeds  DOE's  delegated 
procurement  authority,  DOE  shall 
obtain  a  revised  delegation  from  GSA 
prior  to  award. 

939.106-70    Agency  procurement  requests. 

(a)  Where  specific  delegations  are 
required  in  order  to  acquire  FIP 
resources,  the  office  initiating  the 
procurement  request  shall  prepare  the 
Agency  Procurement  Request  (APR) 
consistent  with  FIRMR  201-20.305-3, 
Specific  Acquisition  Delegations  and 
Bulletin  C-5,  Delegation  of  Procurement 
Authority  for  a  Specific  Acquisition, 
exc^t  that  APRs  submitted  under 
GSA's  Trail  Boss  Program  shall  be 
prepared  in  accordance  with  Bulletin  C- 
7.  Trail  Boss  Program. 

(b)  Upon  review  and  concurrence  of 
the  APR  within  the  field  office,  the  APR 
shall  be  submitted  in  duplicate  to  the 
Headquarters  Office  of  Clearance  and 
Support  by  the  office  initiating  the 
procurement  request.  A  copy  of  the  APR 
shall  also  be  submitted  concurrently  to 
the  Headquarters  Office  of  IRM  Policy, 
Plans,  and  Oversight.  The  Office  of 
Clearance  and  Support  shall  assess  the 
adequacy  of  the  APR,  coordinate 
review(s)  of  the  APR  vrithin 
Headquarters,  and  submit  the  APR  to 
GSA  for  a  DPA.  The  Office  of  IRM 
Policy,  Plans,  and  Oversight  shall  be  a 
mandatory  reviewer  of  all  APRs. 


(c)  The  Office  of  Clearance  and 
Support  shall  be  the  primary  liaison  at 
Headquarters,  and  with  GSA,  on  all 
matters  concerning  an  APR. 

(d)  Upon  receipt  of  the  DPA  from 
GSA,  the  Office  of  Clearance  and 
Support  shall  forward  the  DPA  to  the 
contracting  office  having  cognizance 
over  the  acquisition  for  inclusion  in  the 
official  contract  file. 

(e)  Any  reports  required  by  GSA  as  a 
condition  of  granting  the  DPA  for  a 
specific  acquisition  shall  be  submitted 
to  GSA  through  the  Office  of  Clearance 
and  Support  at  least  10  business  days 
prior  to  the  date  the  reports  are  due  to 
GSA. 

(f)  In  cases  where  the  requirement  for 
FIP  services  or  support  services  is 
subject  to  DOE  Order  4200.3D. 
Management  of  Support  Services 
Contract  Activity  (or  the  version  current 
at  time  the  requirement  is  identified), 
the  office  initiating  the  procurement 
request  shall  include  a  copy  of  the 
support  services  request  with  the  APR 
package  submitted  to  the  Office  of 
Clearance  and  Support.  The  office 
initiating  the  procurement  request  shall 
obtain  approval  of  the  support  services 
request  prior  to  submission  of  the  APR 
to  GSA. 

(g)  Amendments  to  APRs  shall  be 
processed  using  the  same  procedures  for 
processing  a  new  APR,  except  that  the 
amendment  need  only  contain  the 
information  relevant  to  specific 
change(s)  to  the  original  APR. 

(h)  The  office  initiating  the 
procurement  request  shall  maintain  the 
official  APR  file.  Contracting  officers 
may  request  copies  of  pertinent 
documents,  such  as  the  analysis  of 
alternatives  or  the  APR,  for  inclusion  in 
the  official  contract  file. 

(i)  Exceptions  to  GSA  mandatory-for- 
use  telecommunications  programs.  Any 
acquisition  which  includes 
telecommunications  requirements  that 
can  be  satisfied  under  one  of  GSA's 
mandatory-for-use  programs  (e.g.,  FTS 
2000;  see  FIRMR  201-24.1).  must  use 
such  programs  unless  an  exception  to 
use  has  been  granted  by  GSA.  regardless 
of  whether  procurement  authority  may 
otherwise  exist  for  the  acquisition.  If  an 
exception  to  the  use  of  a  mandatory 
program  is  needed,  the  office  initiating 
the  procurement  request  shall  prepare 
the  request  for  an  exception  and  submit 
it  to  the  Headquarters  Office  of  IRM 
Policy,  Plans,  and  Oversight  for  review 
and  submission  to  GSA. 


Subpart  939.2— Definitions  of  Words 
and  Tenns 

939.201    Definitions. 

The  words  and  terms  used  in  this  part 
have  the  meanings  used  in  the  FIRMR, 
unless  otherwise  indicated. 

Subpart  939.3  and  939.4— {Reserved] 

Subpart  939.S— Publicizing  Contract 
Actions 

939.501-70    Synopsis  of  solicitations. 

The  contracting  officer  may,  for  the 
purpose  of  conducting  market  surveys, 
issue  the  synopsis  for  the  solicitation 
prior  to  receipt  of  a  DPA  from  GSA. 
provided  that  the  syno{>sis  indicates 
that  a  DPA  has  not  been  obtained  as  of 
the  publication  date  of  the  synopsis,  and 
an  amendment  to  the  synopsis  is 
subsequently  published  at  such  time  as 
a  DPA  is  received. 

Subpart  939.6 — Competition 
Requirements 

939.602-270    Outdated  FIP  equipment 
Solicitations  and  contracts  for,  or 
using,  outdated  FIP  equipment  shall  be 
submitted  to  the  Office  of  Clearance  and 
Support  for  review  and  approval.  The 
Office  of  IRM  Policy,  Plans,  and 
Oversight  shall  be  a  mandatory  reviewer 
of  all  solicitations  and  contracts  for,  or 
using,  outdated  FIP  equipment. 

939.670    Issuance  of  Solicitations. 

The  contracting  officer  shall  not  issue 
a  solicitation  until  a  DPA  has  been 
obtained.  However,  for  purposes  of 
obtaining  market  information  or 
enhancing  competition,  the  contracting 
officer  may  issue  a  draft  Statement  of 
Work  or  a  draft  solicitation  for  public 
comment,  provided  that  the  document 
expressly  states  the  purpose  of  the 
issuance,  that  offers  or  proposals  are  not 
being  solicited  and  will  not  be  accepted, 
and  that  a  DPA  has  not  been  obtained 
as  of  the  date  of  the  issuance. 

Subparts  939.7  through  939.9— 
[Reserved] 

Subpart  939.10 — Specifications, 
Standards,  and  Other  Purchase 
Descriptions 

939.1001-70  Security  and  privacy 
specifications. 

(a)  Whenever  an  acquisition  requires 
the  delivery  or  use  of,  or  access  to.  DOE- 
owned  or  -controlled  FIP  resources,  the 
office  initiating  the  procurement  request 
shall  be  responsible  for 

(1)  Determining  the  appropriate 
security  requirements,  features,  and 
assurances  to  be  included  in  the 
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Statefaettt«f  Work  or  Spectficatioas  and 
ensuring  that  the  such  items  reflect 
DOE'S  minimum  needs; 

(2)  Obtaining  any  needed  approvals 
relating  thereto;  and. 

(3)  Developing  appropriate  criteria 
and  methods  for  evaluating  the  security 
requirements,  features,  and  assurances 
for  iixrhision  in  the  solicitation. 

(b)  With  regard  to  a  particular 
acquisition,  the  contracting  officer  shall 
develop  appropriate  provisions  and 
clauses  for  inclusion,  respectively,  in 
the  solicitation  and  contract  that  ensure 
contractor  compKance  with  DOT'S 
security  and  privacy  requirements, 
features,  and  assurances. 

9M.1M2-70    Federal  standard*. 

(a)  Whenever  an  acquisition  requires 
the  delivery  or  use  of.  or  access  to,  DOE- 
owned  or  -controlled  FTP  resources,  the 
office  initiating  the  procurement  request 
shall  be  responsible  for. 

(1)  Determining  the  appropriate  FIP 
standards  to  be  included  in  the 
Statement  of  Work  or  Specifications; 
and. 

(2)  Obtaining  a  waiver  if  it  has  been 
determined  that  inclusion  of  the 
mandatory  FTP  standard  would 
adversely  impact  the  mission 
accomplishment  and/or  cause  major 
adverse  financial  impact  which  is  not 
offset  by  Govemmentwide  savings. 

(b)  With  regard  to  a  particular 
acquisition,  the  contracting  officer  shall 
develop  appropriate  provisions  and 
clauses  for  inclusion,  respectively,  in 
the  solicitation  and  contract  that  ensure 
contractor  compliance  with  mandatory 
FIP  standards. 

938.1003-70    Pufchese  of  Energy  Efficient 
Compatars  (Enargy  Star). 

(a)  Executive  Order  12845,  "Purchase 
of  Energy  Efficient  Computers  by 
Federal  Agencies^  requires  agencies  to 
acquire  microcomputers,  including 
personal  computers,  monitors,  and 
printers,  that  meet  the  "Energy  Star" 
requirements  established  by  the 
Environmental  Protection  Agency  for 
energy  efficiency.  Solicitations  for 
microcomputers  and  peripheral 
equipment,  issued  after  October  21. 
1993,  are  required  to  include  a 
requirement  that  equipment  meet  the 
"Energy  Star"  standard,  unless  an 
exemption  has  been  provided  by  the 
Head  of  the  Contracting  Activity. 

(b)  The  office  initiating  the 
procurement  request  is  responsible  for 
ensuring  that  the  "Energy  Star" 
performance  requirement(s)  are 
included  in  the  statement  of  worU 
specification  in  accordance  with 
Departmental  policies.  The  contracting 
officer  shall  not  process  any 


procurement  request  that  does  not 
contain  these  requirenMnts.  unless  an 
exemption  has  been  authorized. 
Evaluation  criteria  shall  include  a 
proper  evaluation  of  these  requirements. 

Subparts  939.11  through  939.16— 
[Reserv9d3 

Subpart  939.17— Special  Contracting 
lyiethods 

930.1701-470    Contract  period  of 
performanoo. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  the  period  of 
performance  of  contracts  for,  or  that 
include,  FIP  services  and  support 
services  shall  not  exceed  5  years,  except 
that  contracts  for.  or  including.  FTP 
services  and  support  services  not 
subject  to  the  Service  Contract  Act  of 
1965  may  exceed  5  years  when: 

(1)  Such  services  or  support  services 
are  a  direct  part  of  the  development, 
installation,  and  operation  of  a  specific 
FIP  system,  subsystem,  equipment,  or 
software; 

(2)  The  requirement  to  provide 
services  or  support  services  was 
considered  in  the  acquisition  planning 
stage; 

(3)  Such  services  can  be  identified  in 
the  contract  Statement  of  Work; 

(4)  Firm  prices  for  such  services  and 
support  services  can  be  established  in 
the  contract; 

(5)  The  providing  of  such  services  or 
support  services  will  not  extend  for  a 
period  of  5  years  beyond  the  last  date 
of  deUvery  of  the  FIP  system, 
subsystem,  equipment,  or  software;  and 

(6)  No  other  statutory  restrictions 
exist  which  limit  the  period  of 
perfonnance  of  the  contract. 

(b)  The  period  of  performance  of 
contracts  for  telecommunicatioiis 
services  awarded  under  GSA's  special 
telecommunications  authority  may  be 
for  a  period  of  up  to  10  years. 

Subparts  939.18  through  939.43— 
[Reserved] 

Subpart  939.44— Subcontracting 
Policies  and  Procedures 

939.4470    Contractor  acquisitions  of  FIP 
resources. 

(a)  Management  and  operating  (M60) 
contracts:  M&O  contractors  and  their 
subcontractors  shall  not  be  used  to 
acquire  FTP  resources  unrelated  to  the 
mission  of  the  M&O  contract  either  for 
sole  use  by  DOE  employees  or 
employees  of  other  DOE  contractors,  or 
for  use  by  other  Federal  agencies  or 
their  omtractors. 

(b)  Other  than  M60  contracts:  Where 
it  has  been  determined  that  a  contractor 


(other  than  an  M&O  contractor  or  its 
subcontractor)  will  acquire  FIP 
resources  either  for  sole  use  by  DOE 
employees  or  for  the  fnmi^ing  of  the 
FIP  resources  as  govenunent-fumished 
property  under  another  contract.  DOE 
will  obtain  any  needed  procurement 
authority  from  GSA  prior  to  having  the 
contractor  acquire  the  FIP  resources. 

Subparts  939.45  through  939.53— 
[Reserved) 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  WftdUfe  Service 

50  CFR  Part  17 

RIN  101ft-AB97 

Endangered  and  Threalened  WMNfe 
and  Plants;  Proposed  Designation  of 
Critica*  Habitat  for  the  Louisiana  BiacK 
Bear 

agency:  Fish  and  Wildlife  Service. 

Interior. 

action:  Proposed  rule. 


summary;  The  Service  proposes  to 
designate  critical  habitat  for  the 
Louisiana  black  bear  (l/rsus  americanus 
luteolus],  a  subspecies  that  was  listed  as 
threatened  on  January  7. 1992.  Critical 
habitat  was  not  proposed  at  the  time  the 
listing  was  proposed  (June  21.  1990)  due 
to  a  determination  that  designation  of 
critical  habitat  was  not  then  prudent.  If 
this  proposed  action  is  made  final. 
Federal  actions  that  may  affect  critical 
habitat  will  be  subject  to  section  7(aK2) 
of  the  Endangered  Species  Act  of  1973. 
as  amended.  The  Service  solicits  data 
and  comments  from  the  public  on  all 
aspects  of  this  proposal,  including 
additional  information  on  the  economic 
effects  (costs  and  benefits)  of  the 
designation,  methods  of  evaluating 
costs,  noneconomic  benefits  accruing 
from  the  designation,  the  amount  and 
distribution  of  occupied  and  available 
habitat,  and  why  any  particular  lands 
should  or  should  not  be  designated  as 
critical  habitat. 

DATES:  Comments  from  all  interested 
parties  must  be  received  by  March  2. 
1994.  Public  hearing  requests  must  be 
received  by  January  18. 1994. 
ADDfCSSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  Robert  Bowker.  Complex  Field 
Supervisor.  U.S.  Fish  and  Wildlife 
Service,  6578  Dogwood  View  Parkway. 
Suite  A.  Jackson.  Mississippi  39213. 
Comments  and  materials  received  %vill 


be  available  for  public  inspection,  by 

appointmenL.  during  normal  business 

hours  at  the  above  addiess. 

FOR  FURTHER  MFOmumON  CONTACT: 

Wendell  A.  Meal,  at  the  ^ove  address 

(601/965-4900). 

SUPPLEMENTAfTY  MFORMATKX*: 

Background 

The  Endangered  Species  Act  of  1973, 
as  amended  (Act),  requires  the  Service 
to  designate  critical  babttat  to  the 
maximum  extent  prudent  and 
determinable  concurrently  with  listing  a 
species  as  endangered  or  threatened. 
The  Service  proposed  listing  the 
Louisiana  Hack  bear  as  threatened  on 
June  21,  1990  (55  FR  25341).  primarily 
due  to  historic  habitat  loss  and 
continuing  vulnerability  to  such  losses, 
but  proposing  critical  habitat  was 
determined  to  be  not  prudent  at  that 
time.  However,  in  the  final  rule  listing 
the  Louisiana  black  bear  (57  FR'588J. 
the  Service  changed  its  earlier  finding 
by  determining  that  designation  of 
critical  habitat  may  be  prudent,  but  was 
not  then  determinable. 

Critical  Habitat 

Critical  habitat  as  defined  by  section 
3  of  the  Act.  means;  (ij  The  specific 
areas  within  the  geographical  area 
occupied  by  a  species,  at  the  time  it  is 
listed  in  accordance  with  the  Act,  on 
which  are  found  those  physical  or 
biological  features  (I)  essential  to  the 
conservation  of  the  species  and  (U)  that 
may  require  special  management 
considerations  or  protection,  and  (ii) 
specific  areas  outside  the  geographical 
area  occupied  by  a  species  at  the  time 
it  is  listed,  upon  a  determination  that 
such  areas  are  essential  for  the 
conservation  of  the  species. 

With  information  from  Weaver  and 
Pelton  (in  press).  Weaver  (1992), 
Chandler  (Tensas  River  National 
Wildlife  Refuge,  pers.  comm.  1992), 
Face  (U.S.  Fish  and  Wildlife  Service 
Coop  Unit.  LSU.  pers.  comm.  1992), 
Hammond  (1389).  and  Shropshire 
(Mississippi  Department  of  Wildlife, 
Fisheries  and  Parks,  pers.  comm.  1992) 
regarding  present  occurrence  of 
Louisiana  black  bears,  and  an 
assessment  of  habitat  contiguously  or 
closely  tocated  to  bear  populations 
(Simmering,  ia  b'tt  1992;  U.S.  Army 
Corps  of  Engineers,  in  litt  1992),  three 
critical  habitat  areas  (CHAs)  are  being 
proposed:  (1)  the  Tensas  River  Basin 
OLA;  (2)  the  Atchafalaya  River 
Floodway  CHA;  and  (3)  the  lower  Iberia 
St.  Mary  Parish  CHA.  The  total  area  of 
proposed  CHAs  is  approximately  3 
million  acres.  Yet,  all  of  the  area  within 
CHAs  is  not  actually  critical  habitat. 


Critical  habitat  is  Uraited  to  the  areas  of 
the  three  CHAs  thai  omtaiB  the 
characterkstic&  necessary  for  the  species' 
conservation  (approximately  1.25 
million  acres)^ 

The  Service's  listing  regulations  50 
CFR  424.12(bM5)  lec^nre  consideration 
of  those  physical  and  btologieal 
attributes  essential  to  the  conservation 
of  the  species.  Such  requirements,  as 
stated  in  50  CFR  424.12(bM5)  include, 
but  are  not  limited  to,  tl^  following: 
(a)  Space  for  indrridual  and 

population  growth,  and  for  normal 

behavior; 
(h)  Food,  water,  or  other  nutriticmal  or 

physiological  requirements; 

(c)  Cover  or  shelter, 

(d)  Sites  for  breeding,  reproduction, 
rearing  of  offspring;  and  ^ 

(e)  Habitats  that  are  protected  from 
disturbance  or  are  representative  of 
the  historic  geographical  and 
ecological  distributions  of  a  species. 

The  Service  has  determined  that 
physical  and  biological  habitatJeatures 
(referred  to  as  the  primary  constituent 
elements)  that  support  denning,      \ 
foraging,  escape  cover  and  dispersal  We, 
essential  to  the  conservation  oiF  the 
Louisiana  black  bear.  These  elements 
are  associated  with  tracts  of  bottomland 
hardwoods.  This  determination  also 
considers  that  the  Louisiaia  subspecies 
is  likely  no  different  than  other  black 
bears  in  being  a  habitat  generalist. 
According  to  Hillman  (1989).  the 
adaptable  black  bear  needs  neither 
wilderness,  its  equivalent  in  parks  and 
habitat  preserves,  nor  managed  forests 
for  survival.  The  black  bear  uses 
virtually  all  elements  of  an  ecosystem. 
Ecosystem  features  that  are  essential  for 
conservation  of  the  Louisiana  black  bear 
are  entirely  associated  with  bottomland 
hardwood  forests.  Bottomland  forests 
with  high  species  and  age  class  diversity 
contain  essential  escape  cover,  denning 
sites,  and  hard  and  soft  mast  supplies 
for  supporting,  black  bear  populations. 
Large  cypress  {.Taxodium  distichum)  or 
tupelo  gum  V^yssa  aquatica]  with 
cavities  that  are  commonly  found  along 
water  courses  may  be  important  for 
denning  given  the  history  of  flooding  in 
the  bottomlands  of  Louisiana.  The 
proposed  CHAs  include  areas  within  the 
geographical  area  occupied  by  the 
species  at  the  time  it  was  listed,  as  well 
as  specific  areas  outside  the 
geographical  area  occupied  by  the 
species  at  the  time  it  wzs  listed,  which 
are  essential  to  the  conservation  of  the 
species.  Areas  outside  occupied  range 
are  essential  for  conservation  of  the 
Louisiana  black  bear  because  of  the 
need  to  reduce  threats  associated  with 
forest  fitigmentation  and  to  provide 


corridors  for  movement  and  genetic 
exchange  among  bears  in  Louisiana,  as 
well  as  bietween  Louisiana  bears  Bid 
bears  in  Arkansas. 

Section  4(bM3)  of  the  Act  requires,  for 
any  proposed  or  fiinal  regulation  that 
desi^ates  critica)  habitat,  a  fadef 
description  and  evaluation  of  those 
activities  (public  or  private)  that  nay 
adversely  modify  such  habitat  or  may  be 
affected  by  such  a  designation.  By 
definition,  critical  habtet  affects  only 
Federal  agency  actions  and  does  not 
apply  to  private,  or  local  or  State 
governnaent  activities  that  are  not 
subject  to  Federal  authorization  or 
funding.  Actions  that  adversely  affect 
critical  habitat  for  this  species  include 
the  removal  or  fragmentation  of  forest 
habitat  that  may  iodirectly  cause  an 
increase  in  human-associated  or  human- 
induced  disturbances.  The  primary 
activity  that  coold  adversely  affect 
critical  habitat  is  conversion  of 
forestland  to  open  f^mland  conditions, 
regardless  of  the  particular  crop  planted. 
Some  of  this  forestland  conversion 
would  already  be  affected  by  the 
application  of  the  jeopardy  standard  of 
section  7.  Thus,  only  a  subset  of  the 
Federal  actions  associated  with 
forestland  conversion  would  be  affected 
by  the  designation  of  critical  habitat  and 
the  application  of  the  adverse 
modificatioo  standard  of  section  7. 

A  second  but  major  activity  that  will 
be  subject  to  section  7  of  the  Act  is  the 
U.S.  Army  Corps  of  Engineers' 
Development  and  Environmental 
Easement  Program,  which  is  intended  to 
involve  338,000  acres  rn  the  Atchafalaya 
Basin.  The  easement  areas  will  comprise 
about  half  the  forested  area  in  he 
proposed  Atchafalaya  Basin  CHA  and 
therefore  holds  the  potential  for  having 
substantive  impacts  on  the  conservation 
of  the  Louisiana  black  bear.  The 
prohibition  against  adverse  modification 
of  critical  habitat  in  this  instance  is 
expected  to  serve  as  an  important 
additional  protection  to  Ae  bear's 
habitat. 

Another  Federal  activity  tl»t  may  be 
affected  by  critical  habitat  designation  is 
the  permitting  program  of  the  U.S.  Army 
Corps  of  Engineers  under  section  404  of 
the  Clean  Water  Act.  If  a  final 
designation  is  made,  permit  review  by 
the  Corps  would  need  to  insure  that 
issuance  is  not  likely  to  result  in  the 
destruction  or  adverse  modification  of 
critical  habitat  for  the  Louisiana  black 
bear.  Ckily  those  activities  that  require 
permit  review  and  may  affect  the  critical 
habitat  for  the  Louisiana  Mack  bear 
would  be  affected;  these  activities 
include  the  filling  or  clearing  of  forested 
wetlands.  Other  activities  that  do  not 
require  a  Federal  permit  or  do  not 
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inyfeive  Federal  funding  would  not  be 
affected  by  this  rule  if  made  final. 

Management  and  operations  of  the 
four  National  Wildlife  Refuges  within 
critical  habitat  (Tensas  River, 
Atchafalaya,  Lake  Ophelia,  and  Farmer's 
Home  Interest  -  State  of  Louisiana)  will 
not  only  be  in  compliance  with  the 
prohibitions  of  section  7  of  the  Act,  but 
will  address  conservation  and  recovery 
needs  of  the  Louisiana  black  bear.  Since 
the  threatened  status  of  the  Louisiana 
black  bear  already  requires  these  efTorts, 
the  proposed  critical  habitat  designation 
is  not  expected  to  have  any  additional 
effect  on  these  areas. 

Other  Federal  actions  that  must 
comply  with  section  7  and  the  adverse 
modification  standard,  should  this 
proposal  be  made  final,  include 
disposition  of  Fanners  Home 
Administration  properties,  the  pesticide 
registration  program  of  the 
Environmental  Protection  Agency,  as 
well  as  activities  of  the  Soil 
Conservation  Service. 

Section  4(b)(2)  of  the  Act  requires  the 
Service  to  consider  economic  and  other 
relevant  impacts  of  designating  a 
particular  area  as  critical  habitat.  The 
Service's  initial  economic  analysis  does 
not  fully  analyze  the  entire  range  of  the 
economic  impacts,  both  positive  and 
negative,  of  the  proposed  designation. 
To  allow  for  the  completion  of  the 
analysis  and  the  fullest  possible  public 
comment  on  the  economic  effects  of  the 
proposed  designation,  the  Service  is 
requesting  public  comment  concerning 
several  specific  economic  issues.  (See 
discussion  under  "Public  Comments 
Solicited"  below.)  The  Service  will 
consider  all  additional  relevant 
information  on  such  impacts  in 
deciding  which  areas  should  be 
included  in  or  excluded  from  critical 
habitat. 

Available  Conserration  Meastires 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results 
in  conservation  actions  by  Federal, 
State,  and  private  agencies  and  by 
various  groups  and  individuals.  The 
Endangered  Species  Act  provides  for 
possible  land  acquisition  and 
cooperation  with  the  States  and  requires 
that  recovery  actions  be  carried  out  for 
all  listed  species.  The  protection 
measures  provided  to  listed  species  by 
Federal  agencies  are  summarized  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 


their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  confer  informally  with  the 
Service  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
proposed  species  or  result  in 
destruction  or  adverse  modification  of 
proposed  critical  habitat.  If  a  species  is 
listed  subsequently,  section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  a  listed  species 
or  to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service. 

Federal  agencies  with  known 
jurisdiction  in  the  proposed  critical 
habitat  for  the  Louisiana  black  bear 
include  the  U.S.  Fish  and  Wildhfe 
Service,  the  U.S.  Army  Corps  of 
Engineers,  the  U.S.  Dept  of  Agricuhure, 
Soil  Conservation  Service,  the  Farmers 
Home  Administration,  and  the 
Environmental  Protection  Agency. 
Known  or  potential  projects  that  will 
require  consultation  are  summarized  in 
the  Critical  Habitat  section  above. 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule  are  hereby  solicited. 
Comments  particularly  are  sought 
concerning: 

(1)  The  reasons  why  any  habitat 
should  or  should  not  be  determined  to 
be  critical  habitat  as  provided  by 
Section  4  of  the  Act; 

(2)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  this  species: 

(3)  Any  foreseeable  economic  and 
other  impacts  resulting  from  the 
proposed  designation  of  critical  habitat; 

(4)  Economic  values  associated  with 
benefits  of  designating  critical  habitat 
for  the  Louisiana  black  bear;  and 

(5)  The  methodology  the  Service 
might  use,  under  Section  4(b)(2)  of  the 
Act,  in  determining  whether  the  benefits 
of  excluding  an  area  from  critical  habitat 
outweigh  the  benefits  of  specifying  the 
area  as  critical  habitat. 


The  final  decision  on  this  proposed 
regulation  on  designating  critical  habitat 
for  the  Louisiana  black  bear  will  take 
into  consideration  the  comments  and 
any  additional  information  received  by 
the  Service,  and  such  communications 
may  lead  to  a  final  regulation  that 
differs  from  this  proposal. 

Requests  for  a  public  hearing  on  this 
proposal  must  be  received  within  45 
days  of  the  date  of  publication  of  the 
proposal.  Such  requests  must  be  made 
in  writing  and  addressed  to  the  Field 
Supervisor  (see  ADDRESSES  section). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  by  the  National 
Environmental  Policy  Act  of  1969,  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  section 
4(a)  of  the  Endangered  Species  Act  of 
1973,  as  amended.  A  notice  outlining 
the  Services  reasons  for  this 
determination  was  published  in  the 
Federal  Register  on  October  25, 1983 
(48  FR  49244). 

Required  Determinations 

The  Service  has  determined  that  this 
is  not  a  major  rule  as  defined  by 
Executive  Order  12291  and  that  the  rule 
would  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  as  described  in  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601,  et  seq). 
Based  on  the  information  currently 
available  and  discussed  in  this  rule  and 
the  draft  economic  analysis  concerning 
public  projects  and  private  activities 
within  critical  habitat,  it  does  not 
appear  that  significant  economic 
impacts  will  result  from  the  critical 
habitat  designation.  However,  the 
Service  is  requesting  additional 
information  on  anticipated  activities 
within  the  proposed  critical  habitat  area 
and  the  potential  economic  impacts  that 
may  result  from  designating  critical 
habitat.  The  Service  will  prepare  a  final 
economic  analysis  after  receipt  of 
additional  information  and  prior  to  a 
final  determination  on  this  proposed 
rule. 

Executive  Order  No.  12630  requires 
that  Federal  actions  that  may  affect  the 
value  or  use  of  private  property  be 
accompanied  by  a  "Takings 
Implications  Assessment."  Although 
Takings  Implications  Assessments  are 
not  required  prior  to  endangered  and 
threatened  species  listing  decisions, 
which  must  be  based  solely  on 
biological  information,  sudi 
a.ssessments  may  be  appropriate  for 
certain  rulemakings  involving  critical 
habitat  designation.  The  Service  will 
consider  whether  a  Takings 
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Implic^ons  Assessment  is  necessary 
prior  to  a  final  decision  on  the  proposed 
designation. 

The  rule  does  not  require  a  federalism 
assessment  under  Executive  Order 
12612  since  it  will  not  have  any 
significant  federalism  effects  as 
described  in  the  order.  The  rule  only 
relates  to  Federal  lands  and  other  lands 
where  there  is  Federal  involvement;  no 
intrusion  on  State  policy  or 
administration  is  expected,  and  roles 
and  responsibilities  of  Federal  and  State 
governments  will  not  change,  and  fiscal 
capacity  will  not  be  substantially 
affected. 

The  rule  contains  no  collections  of 
information  that  require  approval  by  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3501,  et  seq.  Finally,  the  rule 
contains  no  recordkeeping  requirements 
as  defined  by  the  Paperwork  Reduction 
Act  of  1980. 
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List  oC  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Proposed  Regulation  Promulgation 

Accordingly,  the  Service  proposes  to 
amend  part  17,  subchapter  B  of  chapter 
I,  title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

PART  17— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500;  unless  otherwise  noted. 


ftr.tl    [XmendiBdJ 

2.  Section  17.11(h)  is  amended  by 
revising  the  Critical  Habitat  column  for 
Bear,  Louisiana  black,  under 
MAMMALS,  to  read  "17.95(a)". 

3.  Section  17.95(a)  is  amended  by 
adding  critical  habitat  of  the  Louisiana 
black  bear  in  the  same  alphabetical 
order  as  the  species  occurs  in  §  17.11(h). 

§  17.95    Critical  habitat— fish  and  wiidlite. 

(a)*  •   * 

•        *        •      '  •        • 

LOUISL\NA  BLACK  BEAR  (Ursus 
americaaus  luteolus) 

Louisiana.  Within  the  following 
boundaries: 

(1)  The  area  within  the  Atchafalaya 
River  basin  starting  at  the  Old  River 
Lock  at  the  juncture  of  Old  River  and 
the  Mississippi  River,  south  along  the 
Atchafalaya  River  to  Bayou  Des  Glaises 
Fuse  Plug  Levee,  then  west  to  West 
Atchafalaya  Basin  Protection  Levee 
south  to  Wax  Lake  Outlet,  south  to  U.S. 
Highway  90,  then  east  to  the  East 
Atchafalaya  Basin  Protection  Levee, 
thence  north  to  Morganza  Control 
Structure,  then  North  along  Mississippi 
River  to  the  point  of  begirming.  The 
constituent  elements  include  forested 
tracts  within  this  area. 

BILUNC  CODE  43tO-S5-P 


63564  Federal  Register  /  Vol.  58,  No.  230  /  Thursday,  December  2,  1993  /  Proposed  Rules 


II  i»ii 


LOUISIANA  BLACK  BEAR 
ATCHAFALAYA  BASIN  CRITICAL  HABITAT  AREA 

LOUISIANA 


EAST 


^      1.  •••.-.  '.T...  •••.•• '/A  V 

'^     L^y^f^^•^'^•^V^■••^/■\'Af■2^■r^ 

t':'\'*!*\''iAr'.*y^''u'M^* '•*/!. ''J      r  t  L I C I A  PI  A 
I         _.  .^._     ■*   fir  Ir  1r  rTC'         P    ^^I'lVViTi      T 

5    VV/.vV.>.V'-t.V-VVi.ni  "v>\  ;     / 

J     — 


AVOYELLES 


BAYOU  DES  6LAISES 
FUSE  PLUG  LEVEE 


I         « 


MISS. 


20MI 

-I 


OLD  RIVER  LOCK 

WEST  ^ 


FELICIANA 


M0R6ANZA  CONTROL 

f      STRUCTURE 


EAST 
BATON 
ROUGE     \ 

I 

BATON    / 
USE  < 


THIS  IS  NEAT  UNE  FOR  F.R  MAP.  DO  NOT  REDUCE. 
THIS  WAS  DESIGNED  FOR  A  2  COLUMN  MAP. 


THIS  MAP  COMPIILED  FROM  U.S.G.S.  STATE  MAP  (1:500000) 


Federal  Register  /  Vol.  58.  No.  230  /  Thursday.  December  2,  1993  /  Proposed  Rules  63565 


(2)  The  areas  south  of  U.S.  Highway 
90,  west  ht>m  the  lower  Atchafalaya 
River  outlet  along  the  coastline  to  the 


Vermillion  Parish  line,  north  to 
Highway  14,  thence  east  to  U.S. 


Highway  90.  The  constituent  elements 
include  forested  tracts  within  this  area. 


BILLING  CODE  4310-65-P 


^V. 
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(3)  The  lands  contained  within  an 
area  bounded  by  the  main  channel  of 
the  Mississippi  River  on  the  east, 
Arkansas  State  line  on  the  north, 
Highway  17  south  to  U.S.  Highway  80; 
from  that  point  east  to  Bayou  Macon, 
and  south  to  its  juncture  with  the 


BttJ-ING  CObC  4310-S9-C 


Tensas  River;  south  down  the  Tensas 
River  to  its  juncture  with  the  Black 
River  and  south  to  its  juncture  with  the 
Red  River,  thence  south  to  the  Old  River 
Control  Structure.  The  constituent 
elements  include  forested  tracts  within 
this  area. 


Mississippi.  The  area  of  Mississippi 
lying  south  of  Washington  County  and 
west  of  the  Main  channel  of  Mississippi 
River.  The  constituent  elements  include 
forested  tracts  within  this  area. 
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Dated:  September  2. 1993. 
Richard  N.  Smith. 

Acting  Director,  Fish  and  Wildlife  Service. 
IFR  Doc.  93-29530  Filed  12-1-93;  8:45  am] 
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Notices 


Federal  Register 

Vol.  58.  No.  230 
Thursday,  December  2,  1993 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  mies  or 
proposed  rules  that  are  applicable  to  the 
put>lic.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  aocuments  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 
Food  Safety  and  Inspection  Service 

[Docket  No.  91-011 N] 

FSIS  Petition  Submission  and  Review 
Procedures 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  This  notice  provides 
guideUnes  for  submission  of  petitions 
for  rulemaking  to  the  Food  Safety  and 
Inspection  Service  (FSIS)  and 
information  on  how  FSIS  will  process 
and  respond  to  such  petitions. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  E.  Stafko,  Deputy  Director,  Policy 
Evaluation  and  Planning  Staff,  Food 
Safety  and  Inspection  Service,  U.S. 
Department  of  Agriculture,  Washington, 
DC  20250;  (202)  720-8169. 

SUPPLEMENTARY  INFORMATION: 

Background 

Administrative  Conference  of  the 
United  States  (ACUS)  Recommendation 
No.  86-6  advises  agencies  to  review 
their  rulemaking  petition  procedures 
and  practices,  and  adopt  measures 
ensuring  that  the  right  to  petition  is  a 
meaningful  one  (1  CFR  305.86-6). 

FSIS  has  done  so  and  concludes  that 
its  rulemaking  petition  procedures  and 
practices  need  clarification.  United 
State.s  Department  of  Agriculture 
regulations  provide  that  petitions  from 
interested  persons  for  the  issuance, 
amendment,  or  repeal  of  a  rule  may  be 
filed  with  the  official  that  issued  or  is 
authorized  to  issue  the  rule.  Further,  all 
such  petitions  must  be  given  prompt 
consideration  and  petitioners  must  be 
notified  promptly  of  the  disposition  of 
their  petitions  (7  CFR  1.28).  No  other 
guidance  is  provided  to  assist  persons 
filing  a  petition  for  rulemaking  with 
FSIS. 


Historically,  FSIS  has  addressed 
petitions  for  rulemaking  on  an  ad  hoc 
basis.  More  recently,  it  has  instituted 
internal  procedures  to  ensure  petitions 
are  identified  and  responded  to  properly 
(FSIS  Directive  1232.2,  Rev.  1.  "Public 
Petitions  for  Rulemaking,"  dated  8/21/ 
89).  However,  prospective  petitioners 
have  little  guidance  on  what 
information  a  petition  should  contain 
and  how  it  should  be  submitted  to  best 
ensure  prompt  consideration  by  FSIS. 
Therefore,  FSIS  is  publishing  these 
guidelines. 

Guidelines  for  Petitioners 

Any  person  may  petition  FSIS  for  the 
issuance,  amendment,  or  repeal  of  a  rule 
relating  to  programs  administered  by 
FSIS.  "Person"  includes  an  individual, 
partnership,  corporation,  association,  or 
public  or  private  organization. 

A  petition  is  a  written  request  for 
FSIS  action  which  would  entail  the 
issuance,  amendment,  or  repeal  of  a 
rule.  For  every  petition,  FSIS  will  either 
grant  the  petition  and  undertake 
rulemaking,  or  deny  the  petition  and 
notify  the  petitioner  of  the  denial. 

Format  and  Contents  of  the  Petition 

When  a  person  petitions  FSIS  for  the 
issuance,  amendment,  or  repeal  of  a 
rule,  the  petition  should: 

•  Include  the  phrase  "Petition  for 
Rulemaking  Re:  (Topic)"  in  the  heading 
of  the  petition; 

•  Specify  the  regulatory  provision  to 
be  issued,  amended,  or  repealed; 

•  Provide  information  to  support  the 
need  for  the  change; 

•  Include  information  on  the 
economic  impacts  of  the  requested 
change;  and 

•  Include  the  name,  address,  and 
telephone  number  of  the  petitioner. 

Tne  petition,  including  supporting 
information,  will  be  made  available  for 
inspection  as  stated  below.  Therefore, 
the  petition  must  not  include  any 
information  that  the  petitioner  does  not 
want  make  available  for  public 
inspection. 

Petition  Submission  Procedure 

While  7  CFR  1.28  provides  that  one 
may  petition  the  person  who  issued  or 
is  authorized  to  issue  rules,  FSIS 
recommends  that  petitions  for 
rulemaking  relating  to  programs 
administered  by  FSIS  be  addressed  to 
the  United  States  Department  of 
Agriculture,  Food  Safety  and  Inspection 


Service,  Hearing  Clerk's  Office,  room 
3171,  South  Agriculture  Building,  14lh 
and  Independence  Avenue  SW,, 
Washington,  DC  20250. 

FSIS  Petition  Processing  Procedures 

After  receiving  a  petition  for 
rulemaking,  the  FSIS  Hearing  Clerk  will 
log  it  and  place  a  copy  in  the  public 
record,  located  in  the  Hearing  Clerk's 
Office,  where  it  may  be  inspected  by  the 
public. »  The  Hearing  Clerk  will  send  the 
petition,  with  all  supporting 
information,  to  the  Administrator,  FSIS, 
who  will  assign  it  to  an  appropriate 
FSIS  office  for  review  and 
recommendations  on  its  disposition. 
This  office,  the  Office  of  Primary 
biterest  (OPI),  will  send  an  initial  letter 
to  the  petitioner  acknowledging  receipt 
of  the  petition  for  rulemaking.  The 
acknowledgement  letter  will  also 
identify  the  OPI,  and  who  the  petitioner 
may  contact  for  information  about 
FSIS's  review  of  the  petition.  The  OPI 
will  then  conduct  a  review  of  the 
petition.  FSIS  will  make  its  decision  on 
the  petition  as  promptly  as  possible. 

Supplementary  Information; 
Abandonment 

If  a  petition  for  rulemaking  appears  to 
have  merit,  but  is  insufficiently 
supported  by  information,  FSIS  may 
request  additional  supporting 
information.  Such  requests  will  be  made 
in  wrriting  to  the  petitioner.  If  a 
petitioner  does  not  respond  to  an  FSIS 
request  for  information  within  a 
reasonable  amount  of  time,  usually 
considered  to  be  90  days,  the  reviewing 
official  will  contact  the  petitioner  to 
determine  whether  the  needed 
information  will  be  forthcoming  or  if  the 
petition  will  be  withdrawn.  If  the 
petition  is  to  be  withdrawm,  the 
petitioner  should  send  the  reviewing 
official  a  letter  requesting  that  the 
petition  be  withdrawn.  If  the  reviewing 
official  does  not  receive  the  additional 
information  or  withdrawal  letter  within 
a  reasonable  amount  of  time,  usually 
considered  to  be  90  days,  the  reviewing 
official  will  consider  the  petition  to  be 
abandoned. 

The  OPI  will  inform  the  petitioner  in 
writing  that  the  petition  is  considered  to 
be  abandoned  due  to  petitioner's  failure 


1  Petitions  for  rulemaking  may  be  inspected  m  the 
Hearing  Clerk's  Office,  Food  Safety  and  Inspection 
Service,  United  States  Department  of  Agriculture. 
14th  It  Independence  Ave.,  SW.,  room  3171,  Sou:h 
Agriculture  Building,  Washington,  DC  20250. 


to  provide  previmisly  requested 
information.  The  letter  will  also  state 
that  the  petition  will  be  considered 
again,  in  accordance  with  7  CFR  1^8,  if 
re-submitted  with  adequate  information 
to  facilitate  a  review. 

Disposition  of  Petitions 

After  reviewing  a  petition  for 
rulemaking  end  supporting  information, 
the  OPI  will  recommend  disfrasition.  If 
the  petition  is  found  to  not  have  merit 
or  does  not  support  the  requested 
rulemaking,  the  OPI  will  recommend 
that  the  Administrator,  FSIS,  deny  the 
petition.  If  the  OPI  determines  that  the 
petition  has  merit,  the  OPI  will 
recommend  the  the  Administrator,  FSIS, 
grant  the  petition.  If  the  Administrator, 
FSIS,  decides  to  deny  the  petition  for 
rulemaking,  a  letter  will  be  sent  to  the 
petitioner  denying  the  petition  for 
rulemaking  and  explaining  the  basis  for 
the  denial  of  the  petition.  A  copy  of  the 
letter  denying  the  petition  will  be 
placed  in  the  public  record  located  in 
the  Hearing  Cleric's  Office. 

If  the  Administrator,  FSIS,  decides  to 
grant  the  petition,  upon  the  addition  of 
the  rulemaking  to  FSIS's  Regulatory 
Agenda,  a  letter  will  be  sent  to  the 
petitioner  granting  the  petition  for 
rulemaking.  A  copy  of  the  letter  granting 
the  petition  will  be  placed  in  the  public 
record  located  in  the  Hearing  Clerk's 
Office.  The  preamble  to  the  consequent 
Federal  Re^ster  rulemaking  document 
will  reference  the  petition(s)  to  which  it 
is  responding. 

Done  at  Washington,  DC  on:  November  29, 
1993. 

H.  Russell  Cross, 

Admmistrator. 

[FR  Doc.  93-29505  Filed  12-1-93;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Agency  form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Ceiuus. 

Title:  Survey  of  Income  and  Program 
Participation.  1993  Panel.  Wave  5. 

Fonn  Number(s):  SffP-13500.  SIPP- 
13503. 

Agency  Approval  Number:  00607- 
0759. 

Type  of  Bequest:  Revision  of  a 
currently  approved  collection. 

Burc^n.  63.000  hours. 


Number  of  Respondents:  42,000. 
Avg  Hours  Per  Response:  30  minutes. 
Needs  and  Uses:  Tlw  Survey  of 
Income  and  Program  Participation 
(SIPP)  is  designed  as  a  continuing  series 
of  national  panels  of  interviewed 
households  which  are  introduced 
annually  with  each  panel  having  a 
duration  of  about  2V2  years  in  the 
survey.  The  survey  is  molded  around  a 
central  'core'  of  labor  force  and  income 
questions  that  will  remain  fixed 
throughout  the  hfe  of  a  panel.  The  core 
is  periodically  supplemented  with 
questions  designed  to  answer  specific 
needs.  These  supplemental  questions 
are  included  with  the  core  and  are 
referred  to  as  'topical  modules.'  The 
topical  modules  for  the  1993  panel 
Wave  5  interview  collectively  are  called 
the  'Annual  Round-Up'  topical 
modules.  The  individual  components 
are  1)  Annual  Income  and  Retirement 
Accounts,  2)  Taxes,  and  3)  School 
Enrollment  and  Financing.  Wave  5 
interviews  will  be  conducted  from  June 
through  September  1994. 

Affected  Public:  Individuals  or 
households. 

Frequency:  Once  during  panel. 

Respondent's  Obligation:  Voluntary. 

OhdB  Desk  Officer:  Maria  Gonzalez. 
(202) 395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edward  Michals,  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271,  Department  of  Commerce,  room 
5312, 14th  and  Constitution  Avenue, 
NW.  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez,  OMB  Desk  Officer, 
room  3208,  New  Executive  Office 
Building,  Washington.  DC  20503. 

Dated:  November  29, 1993. 
Edw«rd  Michais, 

Departmental  Forms  Clearance  Officer.  Office 
of  Management  and  Organization. 
[FR  Doc.  93-29534  Filed  12-1-93;  8:45  ami 

BILUNG  CODE  3510-07-F 

Agency  Form  Ur>der  Bevlew  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Survey  of  Income  and  Program 
Participation.  1992  Panel.  Wave  8. 

Form  Numberfs):  SlPP-12800,  SIPP- 
12803. 


Agency  Approval  Number:  0607- 
0723. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 
Burden:  63,000  horns. 
Number  of  Respondents:  42.000. 
Avg  Hours  Per  Response:  30  mituiles. 
N^s  and  Uses:  The  Survey  of 
Income  and  Program  Participation 
(SIPP)  is  designed  as  a  continuing  series 
of  national  panels  of  interviewed 
households  which  are  introduced 
annually  with  each  panel  having  a 
duration  of  about  2^/i  years  in  the      ^ 
survey.  The  survey  is  molded  around  a 
central  'core'  of  labor  force  and  income 
questions  that  will  remain  fixed 
throughout  the  life  ofa  panel.  The  core 
is  periodically  suppieraented  with 
questions  designed  to  ansv^rer  specific 
needs.  These  supplemental  questions 
are  included  with  the  core  and  are 
.  referred  to  as  'topical  modules.'  The 
topical  modules  for  the  1992  panel 
Wave  8  interview  collectively  are  called 
the  'Annual  Round-Up'  topical 
modules.  The  individual  components 
are  DAnnual  Income  and  Retirement 
Accounts,  2)Taxes,  and  3)School 
Enrollment  and  Financing.  Wave  8 
interviews  will  be  conducted  from  June 
through  September  1994. 

Affected  PuWiclndividuals  or 
households. 

Frequency:  Once  during  panel. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Maria  Gonzalez, 
(202) 395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edward  Michals.  DOC 
Forms  Clearance  Officer.  (202)  482- 
3271,  Department  of  Commerce,  room 
5312,  14th  and  Constitution  Avenue, 
NW.  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez,  OMB  Desk  Officer. 
pDom  3208,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  November  29. 1993. 
Edward  Michals. 

Departmental  Forms  Clearance  Officer.  Office 
of  Management  and  Organization. 
IFR  Doc.  93-29533  Filed  12-1-93:  8:45  ami 

BILUNG  COOE  »10~aT-f 


National  Oceanic  and  Atmospheric 

Administration 

[I.D.  112693B] 

Alasl(a  Groundflsh  Fisheries;  Catch 
Measurement;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
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Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  NMFS  announces  a  public 
meeting  on  the  subject  of  catch 
measurement  in  the  Alaska  groundfish 
fisheries.  The  purpose  of  this  meeting  is 
to  discuss  NMFS's  initial 
recommendations  for  performance 
standards  and  operational  requirements 
for  weighing  fish  at  sea.  The  meeting  is 
scheduled  for  Tuesday.  December  14, 
1993.  in  the  Windward  Room  of  the 
Downtown  Seattle  Hilton  Hotel.  The 
Hilton  Hotel  is  located  at  6th  and 
University  in  Seattle,  Washington.  The 
meeting  will  begin  at  9  a.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sally  Bibb,  NMFS  Alaska  Region. 
Fisheries  Management  Division,  907- 
586-7228. 

Dated:  November  26, 1993. 
Richard  H.  Schaefier, 

DinctoT  of  Office  of  Fisheries  Conservation 
and  Management,  National  Marine  Fisheries 
Service. 

IFR  Doc.  93-29474  Filed  12-1-93;  8;45  ami 
BILUNO  CODE  3610-22-# 


DEPARTMENT  OF  ENERGY 

Roodplain  Statement  of  Rndings  for 
the  Oak  Ridge  National  Laboratory 
Waste  Area  Grouping  2  Site 
Characterization  Activities 

agency:  Department  of  Energy  (DOE). 
ACTION:  Floodplain  statement  of 
findings. 

SUMMARY:  This  is  a  Floodplain 
Statement  of  Findings  for  site 
characterization  activities  to  support  the 
remedial  investigation  of  Waste  Area 
Grouping  (WAG)  2  at  the  Oak  Ridge 
National  Laboratory  (ORNL),  prepared 
in  accordance  with  10  CFR  part  1022. 
DOE  proposes  to  perform 
characterization  activities  within  the 
100-year  floodplain  of  White  Oak  Lake, 
White  Oak  Creek,  and  Melton  Branch, 
which  are  located  in  Roane  County, 
Tennessee.  DOE  prepared  a  Floodplain 
and  Wetlands  Assessment  describing 
the  effects,  alternatives,  and  measures 
designed  to  avoid  or  minimize  potential 
harm  to  or  within  the  affected 
floodplain.  DOE  will  endeavor  to  allow 
15  days  of  pubUc  review  after 
publication  of  the  statement  of  findings 
before  implementing  the  proposed 
action. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  Sleeman,  Director, 
Environmental  Restoration  Division, 
Oak  Ridge  Operations  Office,  U.S. 


Department  of  Energy,  Post  Office  Box 
2001,  Oak  Ridge,  Tennessee  37831- 
8541,  (615)  483-0715.  Fax  comments  to: 
(615) 576-6074. 

FOR  FURTHER  INFORMATION  ON  GENERAL 
DOE  FLOODPLAIN  ENVIRONMENTAL  REVIEW 
REQUIREMENTS,  CONTACT:  Ms.  Carol  M. 
Borgstrom.  Director,  Office  of  NEPA 
Oversight,  {EH-25),  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 
S.W..  Washington,  DC  20585,  (202)  586- 
4600  or  (800)  472-2756. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
Floodplain  Statement  of  Findings  for 
the  ORNL  WAG  2  assessment  activities, 
prepared  in  accordance  with  10  CFR 
part  1022.  A  Notice  of  Floodplain  and 
Wetlands  Involvement  was  pubfished  in 
the  Federal  Register  on  October  5, 1993 
(58  FR  51813),  and  a  floodplain  and 
wetlands  assessment  has  been  prepared. 
DOE  proposes  to  conduct  remedial 
investigation  (RI)  assessment  activities, 
also  called  site  characterization 
activities,  at  the  ORNL  WAG  2  site.  All 
the  proposed  activities  would  be  located 
in  the  floodplain,  as  the  boundaries  of 
the  150-acre  WAG  2  site  approximate 
the  100-year  floodplain  boundaries  of 
White  Oak  Lake,  White  Oak  Creek,  and 
Melton  Branch.  The  proposed 
assessment  activities  are  required  imder 
the  implementation  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  on  the  Oak  Ridge  Reservation  and 
would  provide  the  necessary 
information  to  remediate  the  site. 

The  proposed  RI  assessment  activities 
consist  of  sampling  and  monitoring 
activities  that  are  required  to  investigate 
four  media:  Ground  water,  surface 
water,  sediment  and  soils,  and  biota. 
The  majority  of  the  sampling  and 
monitoring  activities,  including  the 
collection  of  soils  and  sedimeirts  and 
the  installation  of  drive-point  wells, 
small  weir  plates,  metal  measuring  pins, 
and  stabilizers  for  sampling  tubes, 
would  be  performed  by  hand.  Only  the 
installation  of  several  auger  wells  and 
preformed  flumes  would  require  the  use 
of  powered  equipment,  such  as  a  drill 
rig  or  lift  truck.  The  sites  for  the  auger 
wells  and  preformed  flumes  are  either 
adjacent  to  or  just  off  of  existing  gravel 
roads,  thereby  minimizing  any  potential 
adverse  impacts  on  the  floodplain 
during  installation. 

Alternatives  to  the  proposed  activities 
are  the  no-action  alternative,  on-site 
construction  and  fabrication  of  the 
flumes,  different  drilling  techniques, 
and  alternative  sampling  and 
monitoring  locations.  None  of  the 
alternatives  that  could  meet  the 
mandated  RI  assessment  criteria  would 
produce  and  lessen  impact  upon  the 


floodplain  than  the  preferred 
alternative. 

Measures  to  mitigate  the  impacts  to 
the  floodplain  are  minor  since  the 
impacts  associated  with  the  floodplain 
are  insignificant.  Best  management 
practices  would  be  strictly  adhered  to 
for  all  activities,  including  the 
installation  of  the  preformed  flumes, 
small  weir  plates,  drive-point  and  auger 
wells,  metal  pins,  and  stabiUzing 
devices.  Using  preformed  flumes  would 
greatly  expedite  the  installation  time 
and  minimize  any  possible  excavation. 
The  installation  of  the  preformed  flumes 
and  auger  wells  should  take  no  more 
than  several  days  and  can  therefore  be 
planned  during  favorable  weather. 
Installation  during  favorable  conditions, 
when  the  ground  is  dry  and  firm  and 
winds  are  light,  would  effectively 
eliminate  the  damage  to  the  surrounding 
areas  that  powered  equipment  might 
cause  during  severe  weather. 

The  floodplain  assessment  concluded 
that  site  characterization  activities  at 
WAG  2  would  have  no  adverse  impact 
on  the  100-year  floodplain,  would  not 
cause  impacts  to  property  or  individuals 
such  as  backwater  effects  or  inundation 
of  land,  and  would  not  promote 
development  in  the  floodplain.  The 
proposed  action  has  been  designed  to 
conform  to  applicable  State  or  local 
floodplain  protection  standards. 

DOE  will  endeavor  to  allow  15  days 
of  pubhc  review  after  publication  of  the 
Statement  of  Findings  prior  to 
implementing  the  proposed  action. 

Issued  in  Washington,  DC,  on  November 
W.  1993. 

James  J.  Fiora, 

Director,  Office  of  Eastern  Area  Programs, 
Office  of  Environmental  Restoration. 
[FR  Doc.  93-29531  Filed  12-1-93;  8:45  am) 
BILUNO  COOC  M5O-01-M 


Transmittal  of  Mined  Geologic 
Disposal  System  (MGDS)  Annotated 
Outline  for  the  Preparation  of  a 
License  Application,  Revision  3,  to  the 
U.S.  Nuclear  Regulatory  Commission 
(NRC) 

AGENCY:  Department  of  Energy. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  Energy 
(DOE)  transmitted  the  Mined  Geologic 
Disposal  System  (MGDS)  Annotated 
Outhne  for  the  Preparation  of  a  License 
Apphcation,  Revision  3,  dated 
November  30, 1993,  to  the  NRC  for 
information  and  guidance.  The 
annotated  outline  process  is  the  basis 
for  developing  a  Ucense  application,  if 
any,  for  the  MGDS  program.  The 
annotated  outhne  process  is  iterative. 
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with  revisions  to  be  developed  in 
consultation  with  the  NRC 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  and  to  obtain  a  copy 
of  the  annotated  outline,  contact 
Corinne  Macaluso,  RW-331.  Office  of 
Civilian  Radioactive  Waste 
Management,  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585,  (202)  586- 
2837. 

Issued  in  Washington,  DC  on  November  24, 
1993. 

Daniel  A.  Dreyfus, 

Director.  Office  of  Civilian  Radioactive  Waste 
Management. 

[FR  Doc.  93-29532  Filed  12-1-93;  8:45  am) 
BILUNO  COOe  MSO-OI-M 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  SA93-2-000] 

Corpus  Christi  Transmission 
Company,  A  Limited  Partnership; 
Petition  for  Adjustment 

November  26, 1993. 

Take  notice  that  on  September  1, 
1993,  Corpus  Christi  Transmission 
Company,  A  Limited  Partnership 
(CCTC-LP)  filed  pursuant  to  section 
503(c)  of  the  Natural  Gas  Policy  Act  of 
1978  (NGPA),  a  petition  for  adjustment 
from  284.123(b)(l)(ii)  of  the 
Commission's  regulations  to  permit 
CCTC-LP  to  use  its  tariff  on  file  with  the 
Railroad  Commission  of  Texas  (Railroad 
Commission)  for  services  performed 
pursuant  to  NGPA  Section  311. 

In  support  of  its  petition,  CCTC-LP 
states  that  it  is  an  intrastate  pipeline 
operating  in  the  State  of  Texas,  and  is 
a  gas  utility  subject  to  the  jurisdiction  of 
the  Railroad  Commission.  CCTC-LP's 
trans{>ortation  rates  are  subject  to 
regulation  by  the  Railroad  Commission. 
CCTC-LP  anticipates  providing  Section 
311  transportation  service  on  behalf  of 
interstate  pipeline  companies  or  local 
distribution  companies  served  by 
interstate  pipeline  companies  for  a 
charge  not  to  exceed  $0.11  per  MMBtu 
(plus  pro  rata  fuel,  any  regulatory  fees, 
any  new  or  increased  taxes  assessed  on 
CCTC-LP,  and  any  reimbursement  of 
treating  costs  in  connection  with  the 
performance  of  such  service). 

The  regulations  applicable  to  this 
proceeding  are  found  in  Subpart  K  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  Any  person  desiring  to 
participate  in  this  rate  proceeding  must 
file  a  motion  to  intervene  in  accordance 
with  sections  385.211  and  385.214  of 
the  Commission's  Rules  of  Practice  and 
Procedures.  All  motions  must  be  filed 


with  the  Secretary  of  the  Commission 
within  IS  days  after  publication  of  this 
notice  in  the  Federal  Register.  The 
petition  for  adjustment  is  on  file  with 
the  Commission  and  is  available  for 
public  inspection. 
Unwood  A.  Watson,  Jr.. 
Acting  Secretary. 

(FR  Doc.  93-29469  Filed  12-1-93;  8.45  am) 
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[Docket  No.  PR94-2-000] 

Enron  Gas  Storage  Co.;  Petition  for 
Rate  Approval 

November  26, 1993. 

Take  notice  that  on  November  15, 
1993,  Enron  Storage  Company  (ESC) 
filed  pursuant  to  §  284.123(b)(2)  of  the 
Commission's  regulations,  a  petition  for 
rate  approval  requesting  that  the 
Commission  approve  market-based 
storage  rates  as  fair  and  equitable  for 
storage  services  performed  under 
section  311(a)(2)  of  the  Natural  Gas 
PoUcy  Act  of  1978  (NGPA). 

ESC  states  that  it  is  an  intrastate 
pipeline  within  the  meaning  of  section 
2(16)  of  the  NGPA  and  it  owns  and 
operates  an  intrastate  pipeline  system  in 
the  State  of  Louisiana.  ESC  proposes  an 
effective  date  of  November  15, 1993. 

Pursuant  to  §  284.123(b)(2)(ii),  if  the 
Commission  does  not  act  within  150 
days  of  the  filing  date,  the  rate  will  be 
deemed  to  be  fair  and  equitable  and  not 
in  excess  of  an  amount  which  interstate 
pipelines  would  be  permitted  to  charge 
for  similar  storage  service.  The 
Commission  may,  prior  to  the  expiration 
of  the  150-day  period,  extend  the  time 
for  action  or  institute  a  proceeding  to 
afford  parties  an  opportunity  for  written 
comments  and  for  the  oral  presentation 
of  views,  data,  and  arguments. 

Any  person  desiring  to  participate  in 
this  rate  proceeding  must  file  a  motion 
to  intervene  in  accordance  with 
§§  385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedures.  All  motions  must  be  filed 
with  the  Secretary  of  the  Commission 
on  or  before  December  13, 1993.  The 
petition  for  rate  approval  is  on  file  with 
the  Commission  and  is  available  for 
public  inspection. 
Linwood  A.  Watson,  Ir.. 
Acting  Secretary. 
[FR  Doc.  93-29470  Filed  12-1-93;  8:45  am] 
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[DockM  No.  RP94-Sfr-000] 

Northern  Border  Pipeline  Co.; 
Proposed  Changes  In  FERC  Gas  Tariff 

November  26, 1993. 

Take  notice  that  on  November  23, 
1993,  Northern  Border  Pipeline 
Company  (Northern  Border)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff. 
First  Revised  Volume  No.  1,  the 
following  revised  tariff  sheets: 

First  Revised  Sheet  Number  117 
First  Revised  Sheet  Number  118 
First  Revised  Sheet  Number  156 
First  Revised  Sheet  Numt)er  157 

Northern  Border  states  that  the 
purpose  of  this  filingis  (i)  to  revise  the 
Maximum  Rate  and  Minimum  Revenue 
Dedit  under  Rate  Schedule  IT-1;  and 
(ii)  to  comply  with  the  interpretation  of 
the  Chief  Accountant  concerning  the 
Statement  of  Financial  Accounting 
Standard  No.  109.  The  specific  tariff 
pages  affected  by  these  changes  are 
detailed  below. 

Northern  Border  notes  that  none  of 
the  herein  proposed  changes  result  in  a 
change  in  Northern  Border's  total 
revenue  requirement  due  to  its  cost  of 
service  form  of  tariff. 

Northern  Border  proposes  to  increase 
the  Maximum  Rate  from  4.018  cents  per 
100  Dekatherm-Miles  to  4.170  cents  per 
100  Dekatherm-Miles  and  to  decrease 
the  Minimum  Revenue  Credit  from 
2.742  cents  per  100  Dekatherm-Miles  to 
2.225  cents  per  100  Dekatherm-Miles. 
The  revised  Maximum  Rate  and 
Minimum  Revenue  Credit  is  to  be 
effective  January  1, 1994  in  accordance 
with  Northern  Border's  Tariff  provisions 
under  Rate  Schedule  IT-1. 

Northern  Border  requests  that  Sheet 
Numbers  117  and  118  be  made  effective 
December  30, 1993  and  Sheet  Numbers 
156  and  157  be  made  effective  January 
1, 1994. 

Northern  Border  further  states  that 
copies  of  this  filing  have  been  sent  to  all 
of  Northern  Border's  contracted 
shippers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  petitions  or  protests 
should  be  filed  on  or  before  December 
3, 1993.  Protests  will  be  considered  but 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on 
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flii^with  the  Commission  and  are 

available  for  public  inspectioo. 

Luiw(MdA.WaiMa.|r. 

Acting  Secretary. 

(FR  Doc  93-29471  Filed  12-1-93:  •:45«bi| 
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|DuCMt  No.  RP8S"25"  Oow} 

Northern  Natural  Gaa  Co.;  Report  of 
Distribution  of  Refunds 

November  26, 1993. 

Take  notice  that  on  November  19. 
1993,  Northern  Natural  Gas  Company 
(Northern),  tendered  for  Hling  its 
Interim  Gas  Inventory  Charge  Report  of 
Distribution  of  Refunds  in  the  above 
proceeding. 

In  accordance  with  the  Commission's 
letter  order  dated  October  21, 1993, 
Northern  states  that  on  November  19, 
1993,  it  remitted  refunds  including 
interest  to  its  iurisdictional  sales  and 
transportation  customers  of  $86,522. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington.  DC  20426.  in  accordance 
with  the  Commission's  rules  of  Practice 
and  Procedure  (18  CFR  385.211).  All 
such  protests  should  be  Bled  on  or 
before  December  3. 1993.  All  protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lin«raod  A.  Watson,  }w^ 
Acting  Secretary. 
(FR  Doc  93-29472  Filed  12-1-93;  8:45  am] 
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[Docket  No.  RP94-40-0011 

Questar  Pipetirte  Co.;  Proposed 
Changes  In  FERC  Gas  Tariff 

November  26, 1993 

Take  notice  that  on  November  23, 
1993,  Questar  Pipeline  Company 
(Questar)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  First  Revised 
Volume  Na  1,  First  Original  Sheet  No. 
5A.1,  to  be  effective  September  1, 1993. 
Questar  states  that  the  filing  is  being 
made  in  compliance  with  the 
Commission's  November  9. 1993.  letter 
order  in  Docket  No.  RP94-40. 

Questar  stales  that  through  this  filing, 
Questar  will  comply  with  the  November 
9  order  by  filing  %vithin  IS  days  of  that 
order  a  tariff  sheet  setting  forth  the 
charge  reflecting  the  direct  bill  of 
Account  No.  191  to  Mountain  Fuel 


Supply  Company  (Mountain  Fuel)  as 
required  by  sections  4(c)  and  4(d)  of  the 
NGA.  Questar  requested  waiver  of 
§  154.22  of  the  Commission's 
Regulations  so  that  the  tendered  tariff 
sheet  would  become  effective 
September  1, 1993,  the  effective  date  ol 
Questar's  restructuring. 

Questar  states  that  copies  of  this  filing 
were  served  upon  Mountain  Fuel,  the 
Public  Service  Commission  of  Utah,  the 
Public  Service  Commission  of  Wyoming 
and  each  person  designated  on  the 
official  service  list  compiled  by  the 
Secretary  in  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE., 
Washington,  DC  2042R,  in  accordance 
with  18  CFR  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  December  3. 1993.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Linwood  A.  Watson.  Jr., 
Acting  Secretary. 
jFR  Doc  93-29473  Filed  12-1-93;  8.45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

DEPARTMENT  OF  ENERGY 
[FRL-4808-5] 

Voluntary  Greenhouse  Gas  Emissions 
Reduction  Recognition  Program — 
Climate-Wise 

AGENCY:  U.S.  Environmental  Protection 
Agency  and  U.S.  Department  of  Energy. 
ACTION:  Announcement  nf  public 
workshop. 

SUMMARY:  This  Federal  Register  notice 
is  to  announce  a  public  workshop  on  a 
new  voluntary  greenhouse  gas  (GHG) 
emission  reduction  program,  called 
Climate-Wise.  Qimate-Wise  is  being 
launched  pursuant  to  President 
Clinton's  Climate  Change  Action  Plan. 
Climate-Wise  will  also  provide  an 
incentive  for  reporting  GHG  emission 
reductions  under  the  section  1605(b) 
provisions  of  the  Energy  Policy  Act  of 
1992.  Through  Climato-Wise.  the  U.S. 
Environmental  Protection  Agency  (EPA) 
and  the  U.S.  Department  of  Energy 
(IX)E)  will  recognize  and  encourage  a 
broad  array  of  GHG  emission  reduction 


measures.  Such  measures  may  include. 
but  are  not  limited  to:  the  use  of 
renewable  resources  and  energy 
efficiency  technologies;  iadustrial 
process  efficiency  improvements;  raw 
materials  and  fuels  substitutions;  and 
innovative  transportation  programs  that 
reduce  fossi)  fuel  use.  The  premise  of 
the  program  is  that  government  can  spur 
innovation  by  establishing  broad 
performance  goals  and  allowing 
individuals  to  identify  the  most 
effective  means  to  achieve  them. 

DATES:  The  workshop  will  be  held 
December  17. 1993. 
ADDRESSES:  The  workshop  vtril)  be  held 
at  the  Crystal  City  Gateway  Marriott. 
1700  Jefferson  Davis  Highway. 
Arlington.  Virginia  22205.  (703)  271- 
5107.  The  workshop  will  begin  at  8:30 
a.m.  and  adjourn  at  5  p.m. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
obtain  more  information  on  the 
workshop  or  a  copy  of  the  Climate-Wise 
Options  Identification  Document,  call 
Ms.  Panwla  Herman.  U.S. 
Environmental  Protection  Agency, 
Office  of  Policy,  Planning  and 
Evaluation  (21111),  401  M  Street  SW.. 
Washington.  DC  20460  or  Mr.  Gerald 
Kotas,  U.S.  Department  of  Energy.  Office 
of  Energy  Efficiency  and  Renewable 
Energy  (EE-1).  1000  hidependence 
Avenue  SW..  Washington.  DC  20585; 
(202) 586-9220. 

SUPPLEMENTARY  INFORMATION:  On 
October  19, 1993.  the  President 
announced  the  Climate  Change  Action 
Plan  to  meet  his  goal  of  reducing  U.S. 
emissions  of  greenhouse  gases  (GHGs)  to 
1990  levels  by  the  year  2000.  Climate- 
Wise  is  one  of  the  foundation  elements 
of  the  ActicHi  Plan  and  is  intended  to 
encourage  GHG  emission  reductions  by 
recognizing  voluntarily  achievements. 

Under  the  Climate-Wise  program, 
each  organization  will  have  the 
flexibility  to  decide  the  most  efficient 
and  cost-effective  measures  to  reduce  or 
mitigate  GHG  emissions  in  their 
operations.  Climate-Wise  will 
complement  existing  voluntary 
pollution  prevention  programs,  such  as 
^3/50,  Clean  Qties.  Green  Lights.  Motw 
Challenge,  Climate  Challenge,  and  the 
Natural  Gas  and  Energy  Star  programs. 
The  program  will  recognize 
organizations  for  significant  emission 
reductions  achieved  through  these  and 
other  assistance  programs  as  well  as  for 
reductions  achieved  through  self- 
initiated  programs. 

Examples  of  activities  an  organization 
may  choose  to  conduct  to  reduce 
greenhouse  gas  emissions  include: 

•  Undertaking  demand-side 
management  (DSM)  programs. 
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•  Carrying  out  energy  conservation 
and  efficiency  measures  in  industrial 
and  manufacturing  processes. 

•  Setting  up  employee  mass  transit  or 
carpooling  programs. 

•  Converting  vehicle  fleets  to 
alternatively  fueled  vehicles. 

•  Undertaking  carbon  sequestration 
activities,  such  as  tree  planting. 

•  Switching  to  lower-carbon-content 
fuels  (e.g.,  natural  gas  or  renewable 
sources  of  energy). 

•  Designing  and  implementing 
cogeneration  projects. 

•  Improving  boiler/turbine  efficiency. 

•  Recovering  and  reusing  fugitive 
emissions. 

•  Substituting  raw  materials  (e.g., 
replacing  limestone  with  fly  ash  or  slag 
in  cement  production). 

EPA  ana  DOE  are  considering  a  range 
of  recognition  and  technical  assistance 
programs  to  encourage  organizations  to 
imdertake  these  kinds  of  activities. 
Several  recognition  categories  under 
CUmate-Wise  are  being  considered  to 
highlight  achievements  and  call 
attention  to  meaningful  progress.  For 
example,  a  first  place  winner  and  a 
r\inner-up  could  be  designated 
according  to  the  greatest  emission 
reductions.  Awards  could  also  be  given 
for  "best  technological  achievements," 
"most  effective  program  developed  by 
small  business,"  "best  carbon 
sequestration  project,"  and  so  on.  DOE 
and  EPA  are  also  considering 
establishing  sector-based  recognition 
categories  (i.e.,  transportation, 
residential,  and  commercial,  industrial, 
etc.).  An  alternative  to  recognizing 
overall  achievement,  is  to  establish 
national  or  sector-specific  performance 
goals  and  recognize  all  organizations 
that  meet  or  exceed  them.  A  variation 
on  this  approach  is  to  allow  individual 
organizations  to  establish  their  own 
mdividual  emission  reductions  goals. 
EPA  and  DOE  are  also  considering 
providing  technical  assistance  to 
organizations  participating  in  the 
Climate-Wise  program  to  assist  them  in 
sotting  and  reaching  significant 
emission  mitigation  goals.  Technical 
assistance  could  include  the 
establishment  of  a  clearinghouse  of 
information  on  technological 
advancements,  formal  treuning  programs 
or  workshops,  and  other  information 
provision  programs.  These  programs 
would  complement  the  extensive 
technical  assistance  services  that  DOE 
and  EPA  already  provide. 

In  addition  to  encouraging  GHG 
emission  reductions,  Climate-Wise  also 
provides  an  incentive  for  participation 
in  the  voluntary  emissions  reduction 
reporting  system  established  under 
section  1605(b)  of  the  Energy  Policy  Act 


{EPACT}  of  1992.  Climate-Wise  will 
reinforce  and  strengthen  the  voluntary 
reporting  program  by  providing  public 
recognition  for  significant  reduction  and 
mitigation  achievements.  As  oirrently 
envisioned,  data  reported  as  part  of  the 
EPACT  program  would  be  one  of  the 
primary  resources  used  by  DOE  and 
EPA  to  identify  and  assess  emission 
reduction  achievements. 

On  July  27, 1993  DOE  issued  a  Notice 
of  Inquiry  requesting  comment  on  the 
initial  design  of  the  "Guidelines  for 
Voluntary  Reporting  of  Greenhouse  Gas 
Emissions  Reductions  and  Carbon 
Sequestration"  (58  FR  40116).  A  series 
of  public  workshops  is  otflrently 
underway  to  discuss  the  design  of  the 
volimtary  reporting  system.  EPA  and 
DOE  will  consider  comments  submitted 
to  DOE  in  response  to  the  Notice  of 
Inquiry  and  the  public  workshops  in 
designing  the  Climate- Wise  program. 

Due  to  the  vfide  variety  of 
organizations  that  will  be  eligible  to 
participate  in  the  Climate-Wise 
program,  DOE  and  EPA  are  interested  in 
receiving  opinions  from  a  broad  range  of 
large  and  small  organizations 
representing  the  different  sectors  of  the 
economy.  The  initial  Climate-Wise 
concept  paper  was  extensively  reviewed 
by  public  and  private  sector  officials 
during  the  development  of  the 
President's  Climate  Change  Action  Plan. 
EKDE  and  EPA  have  also  been  meeting 
with  potential  participants  and 
interested  parties  to  obtain  their  input 
on  the  design  of  the  program.  The 
upcoming  public  workshop,  to  be  held 
December  17,  will  provide  an 
opportunity  to  review  specific  program 
design  options.  EPA  and  DOE  also  plan 
to  publish  a  final  program  proposal  in 
the  Federal  Register  for  public  review 
and  comment. 

Some  of  the  design  issues  that  will  be 
discussed  during  the  workshop  include: 

•  Whether  to  recognize  the  highest 
reduction  achievements  overall,  in  a 
certain  sector,  or  whether  to  recognize 
organizations  which  meet  a  pre- 
determined national  or  organization 
specific  goal. 

•  Whether  to  require  on-site  or  third 
party  verification  of  the  reported 
emission  rf  duction  activities. 

•  How  to  structure  recognition 
categories  (e.g.,  by  size  and/or  sector) 
and  recognition  events. 


•  Whether  to  include  geiieral  climate 
change  information  in  the  public 
education  activities. 
Alexander  Cristofaro, 
Director,  Air  and  Energy  Policy  Division. 
Environmental  Protection  Agency. 
Gerald  F.  Kotas, 

Senior  Environmental  Advisor,  Office  of 
Energy  Efficiency  &  Renewable  Energy,  U.S. 
Department  of  Energy. 
[FR  Doc.  93-29415  Filed  12-1-93;  8:45  am] 
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[PF-«85;  FRL-4741-6] 

E.I.  du  Pont  de  Nemours  &  Co.;  Filing 
of  Petition  Requesting  Revocation  of 
Benomyi  Tolerance  on  Raisins 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  received  bom  E.I.  du 
Pont  de  Nemours  &  Co.  a  petition 
proposing  to  revoke  food  additive 
tolerances  for  benomyi  on  raisins.  This 
notice  sets  forth  the  basis  for  DuPont's 
petition  and  provides  opportunity  for 
public  comment  on  it. 
DATES:  Written  comments,  identified  by 
the  docimient  control  number  (PF-585], 
must  be  received  on  or  before  January  3. 
1994. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St..  SW., 
Washington,  DC  20460.  Copies  of  the 
petition  will  be  available  for  public 
inspection  from  8  a.m.  to  4  p.m.. 
Monday  through  Friday,  except  for  legal 
hoUdays  in  the  Information  Services 
Branch.  Program  Management  and 
Support  Division  (7502C).  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  Rm.  1132,  Crystal 
Mall  #2. 1921  Jefferson  Davis  Hvkry.. 
Arlington.  VA.  telephone:  703-305-5805. 

Information  submitted  and  any 
comment{s)  concerning  this  notice  may 
be  claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment(s)  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 
All  written  comments  wrill  be  available 
for  public  inspection  at  the  address  and 
hours  given  above. 


* 
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ftmnmrvBi  mfoamation  coNTAcn  By 

mail:  Nlloufu  Nazzni.  Special  Review 
and  Reregistration  Divisiao  (750AW), 
Office  of  Pesticide  Programii, 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Rm.  WF32C5,  Crystal  Station  #1, 2800 
Crystal  Drive.  Arlington,  VA,  703-30a- 
8028. 
SUPPLEMENTARY  INFORaMTIOM: 

L  Introduction 

Statutory  Framework 

The  Federal  Food.  Drug  and  Cosmetic 
Act  (FFDCA)  121  U.S.C  136  et  seq.) 
authorizes  the  establishment  of 
tolerances  and  exemptions  from 
tolerances  for  the  residues  of  pesticides 
in  or  on  raw  agricultural  commodities 
(RAC's)  in  section  408  of  the  act  (21 
U.S.C.  346a).  and  the  promulgatian  of 
food  additive  regulations  for  pesticide 
residues  in  processed  foods  under 
section  409  of  the  act  (21  U.S.C.  348). 

Raw  agricultural  commodities  are 
defined  by  the  statute  as  "any  food  in 
its  raw  or  natural  state,  including  all 
fruit  that  are  washed,  colored,  or 
otherwise  treated  in  their  luipeeled 
natural  form  prior  to  marketing."  21 
U.S.C.  301(r).  The  statute  contains  no 
definition  on  ikui-RAC  processed  foods, 
but  does  list  the  following  activities  as 
processins  steps  "canning,  cooking, 
freezing,  dehydrating,  or  millii>g.'*  The 
reference  to  dehydration  has  been  rehed 
upon  by  EPA  and  FDA  in  classifying 
dried  firuit  as  a  non-RAC  processed  food. 
See  21  CFR  170.20. 

Under  section  408  of  the  act,  EPA 
establishes  tolerances  or  exemptions 
from  tolerances  when  approptriate.  for 
pesticide  residues  in  raw  agricultural 
commodities.  Food  additive  regulations 
setting  maximum  permissible  levels  of 
pesticide  residues  in  processed  foods 
are  established  under  section  409  of  the 
act.  Section  409  tolerances  are  required, 
however,  only  for  fertain  pesticide 
residues  in  processed  food.  Under 
section  4021  j)(2)  of  the  act,  no  section 
409  tolerance  is  required  if  tuiy 
pesticide  residue  in  a  processed  food 
resulting  from  use  on  a  RAC  has  been 
removed  to  the  extent  possible  by  good 
manufacturing  practices  and  is  below 
the  tolerance  for  that  pesticide  in  or  on 
that  RAC.  This  exemption  in  section 
402(a)(2)  is  commonly  referred  to  as  the 
■■now-through"  provision  because  it 
allovws  the  section  408  raw  food 
tolerance  to  flow  through  the  processed 
food.  Thus,  a  section  409  tolerance  is 
only  necessary  to  prevent  foods  from 
being  deemed  adulterated  when  despite 
the  use  of  good  manufacturing  practices 
the  concentration  of  the  pesticide 


residue  in  a  processed  food  Is  greater 
than  the  tolerance  prescribed  for  the  raw 
agricuhunl  commodity,  or  if  the 
processed  food  itself  is  treated  or  comes 
in  contact  with  a  pesticide.  Monitoring 
and  enforcement  ere  carried  out  by  the 
Federal  Food  and  E^g  Administration 
(FDA)  and  the  U.S.  Department  of 
Agriculture  (USDA). 

The  establishment  of  a  food  additive 
regulation  under  section  409  requires  a 
finding  that  use  of  the  pesticide  will  be 
"safe"  (21  U.S.C.  348(c}(2)).  Section  409 
also  contains  the  Delaney  Clause,  which 
specifically  provides  that,  with  Hmited 
exceptions,  no  additive  may  be 
approved  if  it  has  been  found  to  induce 
cancer  in  man  or  animals.  (21  U.S.C 
348(cK5)) 

In  setting  both  section  408  and  409 
tolwances,  EPA  reviews  residue 
chemistry  and  toxicology  data.  To  be 
acceptable.  toleraiu:es  must  be  both  high 
enough  to  cover  residues  likely  to  be  left 
when  the  pesticide  is  used  in 
accordance  with  its  lablelng.  and  low 
enough  to  protect  the  public  heahh. 
With  respect  to  section  408  tolerances, 
EPA  determines  the  highest  levels  of 
residues  that  might  be  present  in  a  raw 
agricultural  commodity  based  on 
controlled  field  trials  conducted  under 
the  conditions  allowed  by  the  product's 
labeling  that  are  expected  to  jrield 
maximum  residues.  Generally.  EPA's 
poUcy  concerning  whether  a  section  409 
tolerance  is  needed  depends  on  whether 
there  is  a  possibility  that  the  processing 
of  a  raw  agricultural  commodity 
containing  pesticide  residues  would 
result  in  residues  in  the  processed  food 
at  a  level  greater  than  the  raw  food 
tolerance. 

II.  The  DuPont  Petition 

B.I.  du  Ptmt  de  Nemours  &  Co.  has 
submitted  a  petition  requestirtg  the 
revocation  of  the  tolerance  established 
under  section  409  of  the  FFDCA  for 
combined  residues  of  the  fungicide 
benomyl  (melhyl-l-(butylcajb<iir»oyl)-2- 
benzimidazolecarbamate)  and  its 
metabolites  containing  the 
benzimidazole  moiety  (calculated  as 
benomyl)  in  raisins.  "The  tolerance  level 
for  benomyl  in  raisins  is  50  ppm  as 
specified  in  §  185.350.  This  petition  is 
filed  in  accordance  with  40  CFR  part 
177.  The  following  sets  forth  the  basis 
for  the  petitioner's  request. 

The  petitioner  contends  that  this 
action  is  warranted  because  raisins  are 
a  raw  agricultural  commodity.  First,  the 
petitioner  proposes  that  the  existing  409 
tolerance  for  raisins  is  inappropriate 
and  should  be  revoked  because  raisins 
meet  the  statutory  definition  of  a  raw 
agricultural  commodity  udner  section 
201  (r)  of  the  FFDCA.  It  claims  tiiat  the 


drying  of  a  RAC  in  its  impeeled  natural 
form  is  not  the  type  of  intrusive  activity 
which  turns  a  RAC  into  a  processed 
food.  According  to  section  201  (r)  of  the 
FFDCA,  RAC  means  "any  food  in  its 
raw  or  natural  slate,  including  all  huits 
that  are  washed,  colored  or  otherwise 
treated  in  their  unpeeled  natural  form 
prior  to  marketing." 

Du  Pont  contends  that  under  this 
definition,  raisins  that  aiQ  dried  in  their 
natural  state  without  peeling  or  other 
intrusive  processing  procedures  remain 
as  a  RAC  The  petition  states  that  a 
tolerance  for  raisins  should  be 
established  under  section  408  and  the 
existing  tolerance  unds  section  409 
should  oe  revdced. 

In  the  event  that  the  above-described 
revocation  is  not  possible,  DuPont 
proposes  a  label  amendment  to  remove 
benomyl  use  on  grapes  grown  ioi 
raisins.  The  petitioner  believes  that  it  is 
feasible  to  limit  use  by  stipulating  on 
the  benomyl  label  a  prohibition  of 
treating  grapes  grown  for  raisins.  To 
defend  its  claim  that  grapes  grown  for 
raisins  are  easy  to  segment,  &e  petition 
cites  the  limited  geography  used  for 
raisin  production,  the  fact  that  raisin- 
bearing  acreage  is  readily  distinguished 
from  acreage  bearing  wine  and  table 
grapes,  and  that  agricultural  practices 
for  table  grapes  and  raisin  grapes  are 
significanUy  different. 

The  petitioner  further  notes  that  FDA/ 
USDA  sampling  of  raisin  data  in  1991 
showed  no  detection  of  benomyl 
residues  in  over  100  samples  of  raisins 
collected  off  the  shelf  at  retail  locations. 
(A  full  copy  of  the  petition  and  its 
attachments,  Including  the  referenced 
studies,  is  available  as  described  in  the 
"ADDRESSES"  section  above  in  this 
document). 

lU.  Conclusion 

EPA  notes  that  it  issued  in  the 
Federal  Register  of  July  14. 1993  (S8  FR 
37862),  a  rule  revoking  the  section  409 
tolerance  for  benomyl  on  raisins  (40 
CFR  185.350)  (The  section  was 
reinstated  in  the  Federal  Register  of 
September  16, 1993  (58  FR  48456).)  The 
July  14. 1993  document  allowed  the 
effective  date  to  be  stayed  if  any  stay 
requests  were  submitted  for  such  a  time 
as  needed  for  EPA  to  determine  whether 
to  grant  the  stay  petition.  A  request  was 
submitted  and  to  date  EPA  has  not 
issued  a  decision  on  the  stay  petition. 

Piirsuant  to  40  CFR  177.125  and 
177.30,  EPA  may  issue  an  order  ruling  . 
on  the  petition  or  may  issue  a  proposal 
in  response  to  the  petition  and  seek 
further  comment.  If  EPA  issues  an  order 
in  response  to  the  petition,  any  person 
adversely  affected  by  the  order  may  file 
written  objections  and  a  request  for  a 
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hearing  on  those  objections  with  EPA  an 
or  before  the  30th  day  after  the  date  of 
publication  of  the  order.  40  CFR  178.20. 

List  of  Subjette 

Environmental  protectioo.  Pesticides 
and  pests.  Food  additives. 

Aalfcarity:  21  U.S.C  M6a  and  348. 

Dated;  Novmnber  17, 1993. 

Stq>ben  L.  JohiiMm, 

Actiog  Director,  Registratfon  Dirision.  Offka 
of  Pesticide  Prograias. 

[FR  Dec.  93-29518  Filed  12-1-93;  8:45  am] 
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Control  Techniques  Guideline 
Document:  Volatile  Organic  Liquid 
Storage  In  Boating  and  Hxed  Roof 
Tanks 

aqemcy:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Release  of  a  draft  control 
techniques  guideline  (CTG)  docimient 
for  public  review. 

SUMUARY:  The  EPA  is  announcing  the 
availabihty  of  a  draft  CTG  docim>ent  for 
control  of  volatile  organic  compovmd 
(VOC)  emissi(xis  from  volatile  organic 
liquid  st(»»ge  in  floating  and  fixed  roof 
tanks.  The  document  addresses  VCX] 
emissions  from  four  tank  types:  fixed- 
roof  tanks;  external  floating  roof  tanks; 
internal  floating  roof  tanks;  and 
horizontal  tanks.  The  CTG  afiects  tanks 
regardless  of  industry  sector.  Some  of 
the  affected  industries  include: 
Chemical  Manufacturing.  Petrc^um 
Refining,  PipeUnes.  and  Liquid 
Terminals.  This  CTG  document  has 
been  prepared  to  assist  States  in 
analyzing  and  determining  reasonable 
available  control  technology  (RACT)  for 
stationary  sources  of  VOC  emissions 
located  within  ozone  national  ambient 
air  quality  standard  nonattainment 
areas. 

DATES:  Comments.  Comments  must  be 
received  on  or  before  January  31, 1994. 
ADt)ftESSES:  Comments.  Comments 
should  be  submitted  (in  duplicate,  if 
possible)  to:  Mr.  Mark  Morris,  (919) 
541-5416.  U.S.  Environmental 
Protection  Agency.  Chemicals  and 
Petrolexim  Branch.  Research  Triangle 
Park,  NC  27711.  Control  Techniques 
Guideline.  Copies  of  the  draft  CTG  may 
be  obtained  from  the  U.S.  EPA  Library 
(MD-35).  Research  Triangle  Park.  North 
Carolina  27711,  telephone  number  (919) 
541-2777. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mark  Morris,  (919)  541-5416,  U.S. 
Environmental  Protection  Agency. 


Chemicals  and  Petroleum  Branch, 
Research  Triangle  Park,  NC  27711. 
SUPPLEMENTARY  MF0RMAT10N:  Under  the 
Clean  Air  Act  (CAA)  Amendments  of 
1990,  State  Implementation  Plans  (SIP'sJ 
for  ozone  nooattainnMnt  areas  must  be 
revised  to  require  RACT  for  control  of 
VOC  emissions  from  sources  for  which 
EPA  has  already  published  a  CTG  or  for 
which  it  will  publish  a  CTG  between  the 
date  the  AmeodmeDts  were  enacted  and 
the  date  an  area  achieves  attainment 
status.  Federal  Register  iMtica  44  FR 
53761  (September  17, 1979)  defines 
RACT  as  "the  lowest  emission 
hmitation  that  a  particular  source  is 
capable  of  meeting  by  the  apphcation  of 
cnntrol  technology  that  is  rea«mably 
available  cooaidming  technological  and 
economic  feasibility." 

The  CTG  dociunents  review  ciurent 
knowledge  and  data  concerning  the 
technology  and  costs  of  various 
emissions  control  tedmiques.  The 
CTG's  are  intended  to  provide  State  and 
local  air  pollution  authorities  with  an 
information  base  for  proceeding  with 
their  own  analyses  of  RACT  to  meet 
statutory  requirements. 

Each  CTG  contains  a  "presumptive 
norm"  for  RACT  for  a  specific  source 
category,  based  on  the  EPA's  evaluation 
of  the  capabilities  and  problems  general 
to  that  category.  Where  applicable,  EPA 
recommends  that  States  adopt 
requirements  consistent  with  the 
presimiptive  norm.  However,  the 
presumptive  norm  is  only  a 
recommendation.  States  may  choose  to 
develop  their  o«m  RACT  requirements 
on  a  case-by-case  basis,  considering  the 
economic  and  technical  ciramistances 
of  the  individual  source. 

This  CTG  addresses  RACT  for  control 
of  VOC  emissions  from  fixed  roof  tanks 
and  floating  roof  tanks  storing  volatile 
organic  Liquids.  Tanks  storing  chemicals 
and  petroleum  liquids,  such  as  gasoline, 
may  emit  large  quantities  of  VOC  This 
CTG  addresses  the  sources, 
mechanisms,  and  control  of  VOC 
emissions  from  storage  tanks,  and 
recommends  RACT  for  each  basic  type 
of  tank. 

Under  Executive  Order  (££>.)  12291. 
EPA  must  judge  whether  a  rule  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  regulatory  impact 
analysis.  This  CTG  document  is  not 
"rulemaking."  Rather,  it  provides 
information  to  States  to  add  them  in 
developing  rules.  This  Federal  Register 
notice  and  copies  of  the  draft  CTG  were 
submitted  to  the  Office  of  Management 
and  Budget  (C^dB)  for  review,  and 
OMB's  comments  to  EPA  have  been 
incorporated  into  the  CTG  and  included 
in  the  project  file.  This  file  is  available 


for  public  inspection  at  the  EPA's  Office 
of  Air  Quality  Planning  and  Standards, 
Research  Triangle  Park,  North  Carolina, 
which  is  listed  in  the  AOORCSSES  section 

of  this  notice. 

Dated:  November  12, 1993. 
RotieitD.] 


Acting  Assistant  Administrator  for  Air  and 
Radiation. 

[PR  Doc.  93-29514  Filed  12-1-93;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Coledton 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

November  22, 1993. 

The  Federal  Commumcations 
Conunission  has  submitted  the 
following  information  collecticxi 
requirement  to  CH^fB  for  review  and 
clearance  imder  the  Paperwculi 
Reduction  Act  of  1980  (44  U.S.C  3507). 

Copies  of  this  submission  may  be 
purchased  from  the  Ccmmission's  copy 
contractor.  International  Transcription 
Service.  Inc..  2100  M  Street  NW..  suite 
140,  Washington.  DC  20037,  (202)  857- 
3800.  For  further  information  on  this 
submission  contact  Judy  Boley,  Federal 
Commimications  Commission,  (202) 
632-0276.  Persons  vrishing  to  ccHiunent 
on  this  information  collection  should 
contact  Timothy  Fain,  Office  of 
Management  and  Budget,  room  3235 
NEOB,  Washington,  DC  20503,  (202) 
395-3561. 

OMB  Number:  3060-0397. 
Title:  Section  15.7(a),  Speda) 

Temporary  AutbOTity  (STA). 
Action:  Extension  of  a  currently 

approved  collecticm. 
Respondents:  Businesses  or  other  for- 
profit  (including  small  businesses). 
Frequency  of  Response:  On  occasion 

reporting  requirement 
Estimated  Annual  Burden:  2  responses; 
6  hours  average  burden  per  response; 
12  hours  total  annual  burden. 
Needs  and  Uses:  In  exceptional 
situations,  the  Commission  will 
consider  an  individual  application  for 
a  special  temporary  authorization  to 
operate  a  device  not  conforming  to  the 
provisions  of  part  15  of  the  Rules. 
Consideration  will  be  given  to  an 
applicant  who  can  demonstrate  that 
the  proposed  operation  would  be  in 
the  public  interest,  that  it  is  for  a 
unique  t3:pe  of  station  or  for  a  type  of 
operation  which  is  incapable  of  being 
estabhshed  as  a  regular  service,  and 
that  the  proposed  operation  cannot 
feasibly  be  conducted  under  part  1 5 
rules. 
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Federal  Ck)mmunications  Commission. 

William  F.  Caton. 

Acting  Secretary. 

[FR  Doc.  93-29486  Filed  12-1-93;  8:45  am) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 


[FEMA-100&-OR] 

California;  Amendment  to  Notlc«  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
California.  (FEMA-1005-DR).  dated 
October  28, 1993,  and  related 
determinations. 

EFFECTIVE  DATE:  November  19, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Pauhne  C.  Campbell,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
November  19, 1993,  the  President 
amended  the  major  disaster  declaration 
of  October  28, 1993,  under  the  authority 
of  the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  (42 
use.  5121  et  seq),  in  a  letter  to  James 
L.  Witt,  Director  of  the  Federal 
Emergency  Management  Agency,  as 
follows: 

I  have  determined  that  the  damage  in 
.certain  areas  of  the  State  of  California, 
resulting  from  wildland  fires  on  October  26, 
1993,  and  continuing  is  of  sufficient  severity 
and  magnitude  to  warrant  the  expansion  of 
the  incident  type  to  include  damage  resulting 
from  soil  erosion,  landslides,  flooding  and 
mudslides  in  the  major  disaster  declaration 
of  October  28, 1993.  under  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  ("the  Stafford  Act"). 

All  other  conditions  specified  in  the 
original  declaration  remain  the  same. 

Please  notify  the  Governor  of  the  State  of 
California  and  the  Federal  Coordinating 
Officer  of  this  amendment  to  my  major 
disaster  declaration. 

(Catalog  of  Federal  Domestic  Assistance  No. 
63.516.  Disaster  Assistance.) 
Richard  W.  Krimm, 

Deputy  Associate  Director,  State  and  Local 
Programs  and  Support. 
[FR  Doc.  93-29528  Filed  12-1-93;  8;45  am) 
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[FEMA-3113-EM1 

Texas;  Amendment  to  Notice  of  an 
Emergency  Declaration 

AGENCY:  Federal  Emergency 

Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  an  emergency  for  the  State  of  Texas 
(FEMA-3113-EM),  dated  September  10, 
1993,  and  related  determinations. 
EFFECTIVE  DATE:  November  17, 1993^ 


FOR  FURTHER  INFORMATIONCC 
Pauline  C.  Campbell^^i'saster 
Assistance  ProgramSTrederal 
Emergency  Management  Agency. 
Washington,  DC  20472.  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  emergency  is  closed  effective 
November  15, 1993. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516.  Disaster  Assistance) 

Richard  W.  Khmm, 

Deputy  Associate  Director,  State  and  Local 

Programs  and  Support. 

[FR  Doc.  93-29527  Filed  12-1-93;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Banl(  South  Corporation,  et  al.; 
Acquisitions  of  Companies  Engaged  In 
Permissible  Nonbanking  Activities 

The  organizations  Usted  in  this  notice 
have  applied  imder  §  "525.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or.(f))  for  the  Board's 
approval  imder  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225, 21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

EaoQ  appUcation  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 


decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  woiUd  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  December  27, 1993. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  Bank  South  Corporation,  Atlanta, 
Georgia;  Bamett  Banks,  Inc., 
Jacksonville,  Florida;  First  Citizens 
BancShares,  Inc.,  Raleigh,  North 
Carolina;  First  Union  Corporation, 
Charlotte.  North  Carolina;  NationsBank 
Corporation,  Charlotte,  North  Carolina; 
Southern  National  Corporation, 
Lumberton,  North  Carolina;  SunTrust 
Banks,  Inc.,  Orlando,  Florida;  Synovus 
Financial  Corp.,  Columbus,  Georgia;  and 
Wachovia  Corporation,  Winston-Salem. 
North  Carolina;  through  their 
subsidiary.  Southeast  Switch,  Inc., 
Maitland,  Florida,  to  acquire  certain 
data  processing  assets  of  South  Carolina 
National  Bank,  Charleston,  South 
Carolina,  and  thereby  engage  in 
providing  management  consulting 
advice  pursuant  to  §  225.25(b)(ll)  and 
providing  data  processing  and  data 
tr^smission  services  pursuant  to  § 
225.25(b)(7)  of  the  Board's  Regulation  Y. 

B.  Federal  Reserve  Bank  ofChicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Old  Kent  Financial  Corporation, 
Grand  Rapids,  Michigan;  to  acquire 
Grand  Rapids  Hope  Limited  Partnership 
II,  Grand  Rapids,  Michigan,  and  thereby 
engage  in  community  development 
activities  by  making  an  equity 
investment  in  a  low  income  transitional 
housing  project  for  women  and 
children,  as  a  limited  partner,  pursuant 
to  §  225.25(b)(6)  of  the  Board's 
Regulation  Y. 

C.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Peoples  First  Corporation,  Paducah. 
Kentucky;  to  acquire  First  Kentucky 
Bancorp.  Inc..  Central  City.  Kentuckj'. 
and  thereby  indirectly  acquire  First 
Kentucky  Federal  Savings  Bank.  Central 
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City,  Kentucky,  and  thereby  engage  in 
operating  a  savings  association  pursuant 
to  §  225.25(b)(9)  of  the  Board's 
Regulation  Y. 

D.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  5S480: 

1 .  First  Bank  Holding  Company,  Inc., 
Harvey,  North  Dakota;  to  acquire  Harvey 
Insurance  Agency,  tac.  Harvey, North 
Dakota,  and  thereby  engage  in  providing 
both  personal  and  commercial 
insurance,  including  hail  and  federal 
crop  insurance,  contractors  bonds,  and 
products  liabilities  pursuant  to  § 
225.25(b)(8)(iii)  of  the  Board's 
Regulation  Y.  These  activities  will  be 
conducted  in  Harvey,  North  Dakota. 

E.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City.  Missouri  64198: 

1 .  FNB  Financial  Services,  Inc., 
Durant,  Oklahoma;  to  acquire  FNB 
Capital  Corporation,  Inc.,  Durant. 
Oklahoma,  and  thereby  engage  in 
consumer  lending  activities  pursuant  to 
§  225.25(b)(1)  of  the  Board's  Regulation 
Y 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  26, 1993. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
iFR  tXx.  93-29481  Filed  12-1-93;  8:45  am) 
BiLUNC  COOE  eaio-oi-f 


Central  National  Bar^  Corporation,  et 
aL;  Formations  of;  Acqulsitioris  by; 
and  Mergers  of  Bank  Holding 
Companies 

The  companies  listed  in  this  notice 
liave  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  strt  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

£ar:h  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  Ueu  of  a  hearing,  identifying 
spedfically  any  questions  of  fact  that 


are  in  dispute  and  summarizing  the 
evidence  that  %vould  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
December  27, 1993. 

A.  Federal  Reserve  Bank  ftf  AtlanU 

(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W..  Atlanta,  Georgia 
30303: 

].  Central  Sationai  Bank  Corporation, 

Winter  Park,  Florida:  to  acquire  up  to  15 
percent  of  the  voting  shares  of  First 
Mercantile  Natioiwl  Bank,  Longwood, 
Florida. 

B.  Federal  Reserve  Bank  ofChicago 

(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  First  Community  Bancshares,  Inc., 
Bargersville,  Indiana;  to  acquire  7.0 
percent  of  the  voting  shares  of  First 
State  Bank,  Morgantown,  Indiana. 

C  Federal  Reserve  Bank  of  St.  Louis 

(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missovui  63166: 

1.  Qay  BancShares,  Inc.,  Flora, 
Illinois;  to  become  a  bank  holding 
company  by  acqxiiring  100  percent  of 
the  voting  shares  of  Flora  Bank  and 
Trust,  Flora,  Illinois. 

2.  First  Commercial  Corporation, 
Little  Rock.  Arkansas;  to  acquire  at  least 
80  percent  of  the  voting  shares  of  State 
First  Financial  Corporation,  Texarkana. 
Arkansas,  and  thereby  indirectly  acquire 
State  First  National  Bank  of  Texarkana. 
Texarkana.  Arkansas;  American 
National  Bank  of  Texarkana.  Texarkana. 
Texas;  First  National  Bank  of  Nashville, 
Nashville,  Arkansas;  First  National  Bank 
in  Ashdovim,  Ashdown,  Arkansas; 
Atlanta  National  Bank,  Atlanta,  Texas. 

3.  Union  Planters  Corporation, 
Memphis,  Tennessee;  to  acquire  100 
percent  of  the  voting  shares  of  Anderson 
County  Bank,  Clinton,  Tennessee. 

D.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1 .  Sack  Family  Partnership,  York, 
Arkansas;  to  become  a  bank  holding 
company  by  acquiring  99.96  percent  of 
the  voting  shares  of  York  State 
Compaliy,  York,  Nebraska,  and  thereby 
indirectly  acquire  York  State  Bank  and 
Trust  Company,  York,  Nebraska. 

Board  of  Govemois  of  the  Federal  Reserve 
System,  November  26, 1993. 
Jeanifier  |.  Johnson, 
Associate  Secretary  of  the  Board. 
(FR  Doc  93-29482  Filed  12-1-93;  8  43  am] 
asxMCCOOC  «i»«i^ 


Jason  Leon  Collins,  et  aL;  Chartge  In 
Bank  Control  Notices;  AequMttons  of 
Shares  of  Banks  or  Bank  Holding 
Companies;  Correction. 

This  notice  corrects  a  notice  (FR  Doc. 
93-28581)  published  on  page  61690  of 
the  issue  for  Mcmday.  Novunber  22, 
1993. 

In  the  second  column,  under  the 
Federal  Reserve  Bank  of  Atlanta 
heading,  the  entry  for  Jason  Leon 
Collins,  et  al.  is  revised  to  read  as 
follows: 

1 .  Jason  Leon  Collins;  Jeffery  David 
Collins,  Portland.  Tennessee;  Jonathan 
Ray  Collins,  Portland.  Teni^essee.  Larry 
Joe  CoUins.  Jr..  and  J^ka  Ann  Collins 
Sheucraft,  Portland,  Tennessee,  as 
partners  of  C  &  C  Construction 
Company,  Portland.  Tennessee,  to  retain 
7.65  percent  and  acquire  an  additional 
10.65  percent  of  the  voting  shares  of 
Volunteer  State  Bancshares,  Inc., 
Portland,  Tennessee,  and  thereby 
indirectly  acquire  Volunteer  Siaxe  Bank, 
Portland,  Tennessee. 

Board  of  Governors  of  the  Federal 
Reserve  System,  November  26, 1993. 
Jennifer  J.  JohnMm, 

Associate  Secretary  of  the  Board. 

IFR  Doc.  93-29483  Filed  12-1-93;  8:45  ami 
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Northern  Trust  Corporstton;  Notice  of 
Application  to  Er>gage  de  novo  \n 
Permissible  Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  pubUc,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
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as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal, 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  21. 

1993.  " 

A.  Federal  Reserve  Bank  of  Chicago 

(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street.  Chicago,  Illinois 
60690: 

1.  Northem.Trvst  Corporation, 
Chicago,  Illinois;  to  engage  de  novo 
through  its  subsidiary.  Northern  Futures 
Corporation.  Chicago,  Illinois,  in 
executing  and  clearing,  clearing  without 
executing,  and  executing  without 
clearing  for  customers  transactions  in 
com  futures,  options  on  com  futures, 
wheat  futures,  options  on  wheat  futures, 
soybean  futures  and  options  on  soybean 
futures  on  the  Chicago  Board  of  Trade; 
live  cattle  futures,  options  on  live  cattle 
futures,  feeder  cattle  futures,  options  on 
feeder  cattle  futures,  live  hog  futures. 
and  options  on  Uve  hog  futures  on  the 
Index  and  Option  Division  of  the 
Chicago  Mercantile  Exchange,  having 
customer  transactions  in  No.  2  heating 
oil  futures,  options  on  No.  2  heating  oil 
futures,  light  sweet  crude  oil  futures, 
and  options  on  light  sweet  crude  oil 
futures  executed  and  cleared  in  an 
omnibus  account  through  other  clearing 
firms  on  the  New  York  Mercantile 
Exchange,  pursuant  to  section  4(c)(8)  of 
the  Bank  Holding  Company  Act.  These 
activities  will  previously  been  approved 
by  the  Board  for  bank  holding 
companies.  BanJt  of  Montreal,  79 
Federal  Reserve  Bulletin  1049  (1993). 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  26. 1993. 

jennifitr  |.  Johoaon, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  93-29484  Filed  12-1-93;  8:45  am) 

BtUJNG  COOC  tniMi-^ 


Alfred  Teo,  et  •!.;  Change  in  Bank 
Control  Notices;  Acquisitiona  of 
Sharea  of  Banka  or  Bank  Holding 
Companiea 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 


Control  Act  (12  U.S.C.  1817(j))  and  $ 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  December  22, 1993. 

A.  Federal  Reserve  Bank  of  New 
York  (William  L.  Rutledge,  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045: 

1.  Alfred  Teo,  and  Annie  Teo, 
Kinnelon,  New  Jersey;  Alpha  Industries, 
Inc.,  Lyndhurst,  New  Jersey;  Sigma 
Extruding  Corp.,  Lyndhurst,  New  Jersey; 
Omega  Extniding'Corp.  of  California, 
Rancho  Cucamonga,  California;  Beta 
Plastics  Corp.,  Carlstadt,  New  Jersey; 
Lamda  Financial  Service  Corp., 
Lyndhurst,  New  Jersey;  and  Alpha 
Technologies,  Inc.,  Piscataway,  New 
Jersey;  to  acquire  15  percent  of  the 
voting  shares  of  Citizens  First  Bancorp, 
Inc.,  Glen  Rock,  Bergen.  New  Jersey,  and 
thereby  indirectly  acquire  Citizens  First 
National  Bank  of  New  Jersey. 
Ridgewood.  New  Jersey. 

B.  Federal  Reserve  Bank  of  Kansas 
City  Oohn  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
City,  Missouri  64198: 

1.  William  W.  Cook,  to  acquire  an 
additional  49.42  percent  for  a  total  of 
50.99  percent;  Mary  C.  Schiermeyer,  to 
acquire  24.51  percent;  Martha  C.  Fricke, 
to  acquire  24.51  percent  of  the  voting 
shares  of  Cook  Investment,  Inc., 
Beatrice,  Nebraska,  and  thereby 
indirectly  acquire  Beatrice  National 
Bank  k  Trust  Company,  Beatrice. 
Nebraska,  and  thereby  indirectly  acquire 
The  Wymore  State  Bank,  Wymore, 
Nebraska. 

2.  Walter  and  Jnna  H.  Shnfer. 
Newkirk,  Oklahoma;  to  acquire  an 
additional  0.82  percent  of  the  voting 
shares  of  Eastman  National  Bancshares, 
Inc.,  Newkirk,  Oklahoma,  for  a  total  of 
25.03  percent,  and  thereby  indirectly 

■    acquire  The  Eastman  National  Bank, 
Newkirk,  Oklahoma. 

3.  William  J.  and  Theresa  S.  Sheik, 
Bern,  Kansas,  to  acquire  an  additional 
41.0  percent  for  a  total  of  65.8  percent; 
and  Charles  and  Jeannie  Rosengarten, 
Bern,  Kansas,  to  acquire  an  additional 
20.5  percent  of  the  voting  shares  of  Bern 


Bancshares,  Inc.,  Bern,  Kansas,  and 
thereby  indirectly  acquire  State  Bank  of 
Bern,  Bern,  Kansas. 

4.  Wiley  William  Smith,  Sapulpa, 
Oklahoma;  to  acquire  an  additional  3.63 
percent  of  the  voting  shares  of  Security 
National  Bancshares  of  Sapulpa.  Inc., 
Sapulpa,  Oklahoma,  for  a  total  of  16.03 
percent,  and  thereby  indirectly  acquire 
Security  National  Bank  of  Sapulpa, 
Sapulpa,  Oklahoma. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  26, 1993. 
lennifer  J.  lohnaon. 
Associate  Secretary  of  the  Board. 
IFR  Doc.  93-29485  Filed  12-1-93;  8:45  am) 
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GENERAL  SERVICES 
ADMINISTRATION 

Public  Building  Service;  Record  of 
Decision;  r4ew  Port  of  Entry;  Imperial 
County,  CA 

The  United  States  General  Services 
Administration  (GSA)  announces  its 
decision,  in  accordance  with  the 
National  Environmental  Policy  Act 
(NEPA)  and  the  Regulations  issued  by 
the  Council  on  Environmental  Quality, 
November  29, 1978,  to  construct  a  new 
Port  of  Entry  in  Imperial  Coimty, 
Califomia,  approximately  six  miles  east 
of  the  city  of  Calexico. 

The  purpose  of  the  new  Port  of  Entry 
(POE)  is  to  provide  a  thoroughly  modem 
and  highly  efficient  border  crossing 
facility  in  the  Calexico/Imperial  area  in 
order  to  accommodate  growth  in 
transboundary  traffic  and  better  meet 
the  needs  of  the  Federal  Inspection 
Service  (FIS)  agencies,  the  commercial 
transporters,  and  the  traveling  public 
between  the  United  States  and  Mexico. 
The  existing  POE  facility  in  the  area, 
located  in  downtown  Calexico,  is 
already  overburdened.  It  is  not 
uncommon  for  automobiles  crossing 
ftx)m  Mexico  into  the  United  States  to 
wait  over  one  hour  to  cross.  As  long  as 
there  is  only  one  POE  at  Calexico 
(further  expansion  at  the  existing  POE  is 
limited),  this  situation  will  only  get 
worse.  In  1993,  approximately  30 
million  people  will  cross  into  the 
United  States  through  Calexico.  Only  in 
the  much  larger  metropolitan  areas  of 
San  Diego  and  El  Paso  is  this  number 
greater.  Calexico  is  the  fastest  growing 
area  along  the  southem  border  in  terms 
of  crossings  with  an  average  annual 
growth  of  18.3%  between  1986  and 
1990  (borderwide,  the  average  annual 
growth  for  this  period  was  7.9%).  Based 
on  past  history  and  current  trends,  the 
INS  estimates  that  by  the  year  2000.  the 


number  of  persons  crossing  at  Calexico 
will  nearly  triple,  to  87.8  miUion. 

The  proposed  action  is  being  taken  to 
relieve  major  congestion  at  the  existing 
downtown  Calexico  faciUty,  which  will 
continue  to  serve  as  an  automobile  and 
pedestrian  port  of  entry,  and  to 
significantly  expand  the  capacity  for 
processing  commercial  traffic. 

Alternatives  Considered 

The  Environmental  Impact  Statement 
(EIS),  prepared  jointly  with  the 
Califomia  Department  of 
Transportation,  evaluated  potential 
environmental  impacts  which  might 
result  from  the  proposed  Port  of  Entry 
and  its  associated  roadway  (State  Route 
7  between  the  POE  and  State  Route  98). 
These  include,  but  are  not  limited  to, 
short-term  impacts  during  construction 
as  well  as  long-terra  changes  in  traffic 
and  physical  conditions  in  the  area.  The 
POE  alternatives  considered  include  the 
following: 

No  Action  Alternative 

The  EIS  considered  a  No  Action 
Alternative.  Under  this  alternative,  no 
new  Port  of  Entry  would  be  constructed 
and  there  would  be  no  change  in  the 
ciurent  faciUty  in  downtown  Calexico. 
Automobile  and  commercial  traffic 
would  continue  to  utilize  State  Route 
111  (SR-111)  and  Calexico  city  streets 
on  its  way  to  hiterstate  8.  This 
alternative  was  rejected  because  the 
current  facility  is  already  overburdened 
at  present,  and  additional  traffic  is 
projected  to  cross  through  Calexico  in 
the  future  which  cannot  be  handled  by 
the  POE  nor  the  existing  SR-111  and 
local  roads. 

Action  Alternative  No.  1 

This  alternative  considered  the 
expansion  of  the  downtown  facility  to 
accommodate  the  projected  increases  in 
traffic.  Traffic  would  continue  to  utilize 
SR-111,  and  SR-7  would  not  be 
constmcted.  This  would  involve  the 
purchase  and  relocation  of  a  portion  of 
the  downtown  Calexico  shopping 
district,  as  well  as  a  portion  of  the 
Southern  Pacific  Transportation 
Company  right-of-way.  This  is  also  not 
a  viable  alternative  because  the  amount 
of  area  available  for  expansion  is 
limited.  It  would  also  require  the 
relocation  of  railroad  tracks,  and  would 
most  likely  not  be  acceptable  to  the 
Mexican  Government,  which  would  like 
to  see  commercial  traffic  rerouted  out  of 
downtown  Mexicali. 

Action  Alternative  No.  2 

This  alternative  includes  the 
acquisition  by  GSA  of  approximately  87 
acres  of  agricultural  land  in  an 


unincorporated  area  of  Imperial  County, 
approximately  6  miles  east  of  the 
current  Port  of  Entry  for  the 
construction  of  a  new  border  crossing 
facility,  acquisition  of  an  additional  10 
acres  immediately  south  of  the  faciUty 
for  construction  of  a  roadway  and  bridge 
leading  from  the  border  to  the  facility, 
and  the  acquisition  by  the  Califomia 
Department  of  Transportation 
(CalTrans)  of  approximately  58  acres  of 
right  of  way  for  the  construction  of  a 
State  Highway  (State  Route  7)  linking 
the  POE  with  State  Route  98. 

The  new  POE  would  include 
approximately  75,000  square  feet  of 
office,  storage,  and  special  space  in  five 
buildings  and  185,000  square  feet  of 
primary  and  secondary  inspection  areas 
under  canopy.  The  noncommercial  side 
of  the  facility  would  include  8  primary 
lanes,  expandable  to  24;  and  24 
secondary  spaces,  expandable  to  72.  The 
commercial  side  would  consist  of  3 
primary  import  (northbound)  inspection 
booths,  expandable  to  5;  2  export 
(southbound)  inspection  booths.  60 
import  dock  spaces,  expandable  to  200; 
25  export  dock  spaces,  expandable  to 
50;  a  bulk  storage  lot,  hazardous 
materials  inspection  area,  an 
incinerator,  and  other  features.  The 
project  would  also  feature  a  175-foot 
clear  span  bridge  over  the  All  American 
Canal.  The  bridge,  282  feet  in  width 
would  consist  of  6  noncommercial 
lanes,  4  commercial  lanes,  and  a 
northbound  and  southbound  pedestrian 
walkways.  The  SR-7  would  be 
approximately  1.37  miles  in  length  and 
link  the  POE  with  SR-98  and, 
eventually.  Interstate  8. 

There  are  no  wetlands  on  the  project 
site  nor  is  the  site  within  the  100-year 
floodplain.  The  site  is  located  one  mile 
west  of  the  Alamo  River  and  one-and- 
one  half  miles  west  of  the  Imperial 
Valley  Fault.  No  historic  or 
archaeological  resources  are  known  to 
exist  on  site  and  no  long  term 
significant  impact  on  ambient  noise 
levels  is  anticipated.  One  endangered  or 
threatened  species,  the  burrowing  owl, 
is  present  on  site.  UtiUties  would  be 
provided  on  site  by  GSA. 

Preferred  Alternative 

The  alternative  described  under 
Action  Altemative  No.  2  was  identified 
as  the  preferred  ahemative.  The  POE 
site  and  project  was  described  as  the 
preferred  altemative  in  the  Draft  EIS, 
issued  to  the  pubhc  for  comment  in 
Febmary  1993,  and  the  Final  EIS,  issued 
for  public  comment  in  August  1993. 
SR-7  road  alignment  altematives  were 
described  in  the  Draft  EIS,  issued  to  the 
public  for  comment  in  February  1993, 
and  the  preferred  alignment  was 


designated  in  the  Final  EIS,  issued  for 
public  comment  in  August  1993 

From  an  environmental  perspective, 
the  altemative  described  under  Action 
Altemative  No.  2  produces  overall  fewer 
adverse  impacts  than  either  the  No 
Action  Altemative  or  Action  Altemative 
No.  1.  Demand  for  cross-border 
movement  has  been  increasing  and  will 
continue  to  increase  regardless  of 
whether  a  new  facility  is  constructed  to 
meet  the  demand  or  not.  Thus, 
increased  burdens  would  be  placed 
upon  the  existing  facihty  under  the  No 
Action  Altemative;  problems  already 
present,  such  as  severe  traffic 
congestion  would  simply  get  worse. 
Expansion  of  the  existing  fadfity.  as 
described  in  Action  Altemative  No.  1.  is 
constrained  by  its  location  and  site 
configxiration.  While  some  additional 
capacity  could  be  provided,  it  would  be 
insufficient  to  fully  meet  the  projected 
demand.  Thus  the  amplification  of 
existing  problems  would  merely  be 
delayed. 

Environmental  Mitigation 

All  practicable  means  to  avoid  or 
minimize  impacts  to  the  area  are  being 
considered  in  the  development  of  the 
project. 

GSA  received  a  number  of  comments 
and  mitigation  suggestions  from 
concerned  citizens,  and  interested  and 
responsible  local,  state,  and  Federal 
agencies.  Most  of  these  related 
specifically  to  the  project's  potential 
impacts  on  local  water  and  air  quality. 
There  were  also  a  number  of  comments 
concerning  the  project's  perceived 
coimection  with  the  proposed  North 
American  Free  Trade  Agreement 
(NAFTA).  The  proposed  Calexico  East 
POE  is  a  result  of  the  Congressionally 
approved  1988  Southwest  Border 
Station  Capital  Improvement  Program, 
which  predates  the  recently  proposed 
NAFTA.  The  POE  is  being  proposed  to 
alleviate  the  serious  congestion  which 
currently  exists  at  the  downtown 
Calexico  POE  and  to  provide  a 
thoroughly  modem  and  highly  efficient 
border  crossing  faciUty  in  the  Calexico/ 
Imperial  area  in  order  to  accommodate 
growth  in  transboundary  traffic  and 
better  meet  the  needs  of  the  FIS  agencies 
and  the  traveling  pubUc  between  the 
United  States  and  Mexico.  It  is  not  the 
pxupose  of  the  Calexico  East  POE  to 
encourage  additional  commercial  traffic, 
but  to  give  the  FIS  agencies  the 
capabiUty,  in  conjimction  with  the 
downtown  POE,  tc  thoroughly  and 
efficiently  inspect  and  process  the 
traffic  which  is  currently  crossing  at  the 
downtown  POE. 
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-^ Niajor  mitigation  proposals  related  to 
the  proposed  Calexico  East  POE  are 

identified  below. 

Water  quality  impacts  in  the  United 
States  due  to  growth  which  might  occur 
in  Mexicali  are  being  addressed  by 
various  federal  government  agencies  in 
Mexico  and  the  United  States.  This 
growth  is  occurring  and  would  occur 
with  or  writhout  the  new  POE.  While 
GSA  understands  that  opening  a  new 
border  crossing  may  accelerate 
development  which  would  Ukely  result 
in  increased  pollutant  emissions  that 
could  affect  the  U.S.,  it  also  believes 
that  the  mitigation  of  these  types  of 
impacts  should  be  coordinated  on  a 
large  scale  between  the  two  countries 
rather  than  on  a  case  by  case  basis. 

To  this  end,  various  U.S.  and  Mexican 
federal  agencies,  including  the  U.S. 
State  Department,  U.S.  Section  of  the 
International  Boundary  and  Water 
Commission  (USIBWC)  and 
Environmental  Protection  Agency 
(EPA),  have  been  working  together  to 
insure  that  future  impacts  to  the  Alamo 
and  New  Rivers  are  mitigated.  USIBWC 
Minute  288  provides  a  conceptual  plan 
for  the  long  term  solution  to  border 
sanitation  problems  in  the  Calexico- 
Mexicali  area.  This  plan  has  been 
integrated  into  the  Intergrated 
Enviroiunental  Plan  for  the  U.S.-Mexico 
Border  under  EPA  leadership  in  which 
a  total  of  approximately  $384  million 
has  been  allocated  by  the  United  States 
for  en\'ironmental  protection  along  the 
border  including  approximately  up  to 
$20  milhon  for  construction  of  a 
wastewater  treatment  facihty  at  the  New 
River  in  Calexico. 

Mexico  has  committed  $460  million 
for  urban  infrastructure  projects  along 
the  border,  of  which  $197  million  has 
already  been  obligated,  and  of  which 
$17  million  is  specifically  targeted  for 
improvements  in  the  Mexicali  area. 

There  are  several  potential  areas  of 
impact  to  air  quaUty.  During 
construction,  on-site  activities  would 
increase  the  levels  of  PM-10  (airborne 
particulate  matter  measuring  greater 
than  10  microns).  Mitigation  to  reduce 
wind  entrainment  of  dust  will  include 
watering  unpaved,  exposed  surfaces 
twice  daily,  keeping  vehicle  speeds  on 
site  to  below  15  miles  per  hours,  and 
guaranteeing  that  loaded  trucks  be 
tarped. 

Potential  impacts  associated  with  the 
operation  of  the  POE  include  emissions 
generated  as  the  result  of  the  operation 
of  the  incinerator.  GSA  will  adhere  to 
the  regulations  for  operation  set  by  the 
Imperial  County  Air  Pollution  Control 
District  (APCD)  to  mitigate  any  potential 
impacts. 


Another  potentially  significant  air 
quality  occurs  as  the  result  of  idling 
vehicles  waiting  to  be  inspected.  GSA 
beUeves  that,  regionally,  me  increased 
throughput  potential  at  the  new  POE, 
combined  %vith  the  capacity  at  the 
dowmtown  facility,  will  result  in  shorter 
waiting  times  for  trucks  and 
automobiles  crossing  into  the  U.S.  and 
thus  improved  air  quality.  However,  at 
the  request  of  the  EPA  and  the  Imperial 
Valley  APCD,  source  receptor  modeling 
for  carbon  monoxide  (CO)  was 
preformed  as  a  part  of  the  EIS.  The 
modeling,  whidi  measured  potential 
ground  level  concentrations  ("at  the 
tailpipe")  at  the  fencelina  and  within 
the  queuing  area,  was  done  using 
conservative  emission  factors  at  the 
request  of  EPA  Region  9  to  approximate 
the  combination  of  Mexican  and 
American  vehicles  which  will  cross  into 
the  U.S.  at  the  new  POE.  The  modeling 
found  that,  as  is  the  case  with  all  places 
where  automobiles  sit  idling,  there  are 
times  when  this  area  may  become  a 
local  "hot  spot"  for  CO  concentrations 
(thresholds  are  exceeded). 

To  protect  susceptible  populations 
(those  likely  to  spend  at  least  an  hour 
in  the  queue  or  at  the  fenceline,  such  as 
vendors  and  Customs  and  INS 
inspectors),  mitigation  wrill  include 
denying  vendors  and  pedestrian  access 
to  the  vehicle  queue  and  discouraging 
them  from  congregating  at  the  fenceline, 
and  pressurizing  the  inspection  booths 
so  that  exhaust  air  and  fumes  do  not 
enter  the  booths.  Also,  a  vehicle  exhaust 
dilution  system  will  be  installed  in  the 
work  areas  in  the  vicinity  of  the  queuing 
area  to  assist  in  dispersing  CO. 

Further,  GSA  will  install  ambient  air 
monitoring  equipment  at  the  POE  in 
consultation  with  the  U.S.  Department 
of  Public  Health  and  Imperial  County 
Air  Pollution  Control  District.  If 
pollutant  readings  exceed  acceptable 
levels  established  by  the  Occupational 
Safety  and  Health  Administration 
(OSHA),  measxures  will  be  taken  to 
alleviate  the  impacted  area. 

Other  significant  environmental 
mitigation  associated  with  this  project 
include  the  following: 

A  pre-construction  survey  for 
burrowing  owl  presence  will  be 
conducted  by  a  qualified  biologist  no 
more  than  90  days  prior  to  grading 
activities.  Each  burrow  will  be  hand 
excavated,  any  birds  found  within  the 
burrows  will  be  allowed  to  escape,  and 
the  burrow  will  be  collapsed  and 
destroyed  prior  to  construction.  No 
burrows  will  be  excavated  diuing  the 
owl's  nesting  period,  from  March  15  to 
Jime  15.  If  burrows  remain  on  site  after 
March  15,  construction  and  grading 
activities  will  not  be  allowed  within  100 


feet  of  the  burrow  site(s)  until  at  least 
June  15. 

Becaxise  commercial  vehicles  carrying 
hazardous  materials  will  be  allowed  to 
cross  to  the  POE,  a  Hazardous  Materials 
Response  Plan  will  be  developed  to 
outline  procedures  to  be  followed  in  the 
unlikely  event  of  a  breach.  The  plan  will 
be  developed  by  GSA  and  FIS  agencies 
in  consultation  with  the  EPA,  U.S.  Fish 
and  Wildhfe  Service,  California  Office 
of  Emergency  Services,  California  EPA, 
California  Highway  Patrol,  California 
Department  of  Fish  and  Game.  Regional 
Water  Quality  Control  Board,  Imperial 
County,  Imperial  Irrigation  District,  and 
the  Calexico  Fire  Department. 

Emergency  services  response  (fire, 
medical)  will  be  coordinated  with  the 
appropriate  County  and  Calexico  City 
agencies. 

The  General  Services  Administration 
believes  that  there  are  no  outstanding 
issues  to  be  resolved  with  respect  to  the 
prospect  project.  Requests  for  a 
comprehensive  copy  of  mitigation 
measures  associated  with  the  Calexico 
East  Port  of  Entry  and  State  Route  7  may 
be  directed  to  Mr.  Alan  Campbell, 
Planning  Staff  (9PL),  U.S.  General 
Services  Administration,  525  Market 
Street,  San  Francisco,  CA  94105,  (415) 
744-5252. 

Dated:  November  12, 1993. 
Aki  K.  Nakao, 

Acting  Regional  Administiator  (9A). 

[FR  Doc.  93-29493  Filed  12-1-93;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Request  for  Nominations  for  Members 
on  Public  Advisory  Committees; 
National  Task  Force  on  Acquired 
Immune  Deficiency  Syndrome  (AIDS) 
Drug  Development 

AGENCY:  Office  of  the  Secretary.  HHS. 
ACTION:  Notice. 

SUMMARY:  The  Office  of  the  Secretary, 
Department  of  Health  and  Human 
Services,  in  conjunction  with  the 
National  AIDS  Policy  Coordinator,  is 
requesting  nominations  for  14  members 
to  serve  on  the  National  Task  Force  on 
Acquired  Immune  Deficiency  Syndrome 
(AIDS)  Drug  Development.  Elsewhere  in 
this  issue  of  the  Federal  Register,  the 
Secretary  of  Health  and  Human  Services 
(the  Secretary)  is  pubhshing  a  notice 
announcing  the  establishment  of  this 
Task  Force. 

The  Secretary  and  the  National  AIDS 
PoUcy  Coordinator  has  special  interest 
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in  ensuring  that  women,  minority 
groups,  and  the  physically  handicapped 
are  adequately  represented  on  advisory 
committees  and.  therefore,  extends 
particular  encouragement  to 
nominations  for  appropriately  qualified 
female,  minority,  or  physically 
handicapped  candidates. 
DATES:  Nominations  should  be  received 
on  or  before  January  3, 1994. 
ADDRESSES:  All  nominations  for 
membership  should  be  sent  to  the 
contact  person  (address  below). 
FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  all  nominations:  Randolph  F. 
Wykoff,  Director,  Office  of  AIDS  and 
Special  Health  Issues  (HF-12),  Food  and 
Drug  Administration.  5600  Fishers 
Lane.  Rockville,  MD  20857,  301-443- 
0104. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  the  Secretary,  Department  of  Health 
and  Human  Services,  in  conjunction 
with  the  National  AIDS  Policy 
Coordinator,  is  requesting  nominations 
for  14  members  to  serve  on  the  National 
Task  Force  on  AIDS  Drug  Development. 
The  function  of  the  Task  Force  is  to 
identify  any  barriers  and  provide 
creative  options  for  the  rapid 
development  and  evaluation  of 
treatments  of  HIV  infection  and  its 
sequelae.  It  shall  advise  the  Secretary, 
and,  as  needed,  other  parts  of  the 
Administration,  on  issues  related  to 
such  barriers,  and  provide  options  for 
the  eUmination  of  such  barriers.  The 
Task  Force  will  provide  its 
recommendations  through  the  use  of 
subcommittees,  public  testimony,  and 
Task  Force  deUberations. 

Persons  nominated  for  membership 
should  be  from  among  authorities 
knowledgeable  about  AIDS  and 
treatment  development  issues.  Members 
shall  represent  the  drug  development 
industry,  academic  and  medical 
research  centers,  chnical  medicine, 
Federal  government,  and  the  HIV- 
infected  and  affected  communities. 

Members  shall  be  invited  to  serve  for 
overlapping  four-year  terms:  terms  of 
more  than  two  years  are  contingent 
upon  the  renewal  of  the  Task  Force  by 
appropriate  action  prior  to  its 
expiration.  Of  the  first  members 
appointed:  four  shall  serve  for  a  term  of 
two  years,  five  for  a  term  of  three  years, 
and  five  for  a  term  of  four  years,  as 
designated  at  the  time  of  appointment. 

A  member  may  serve  after  the 
expiration  of  a  member's  term  until  a 
successor  has  taken  office. 

Nominations  Procedures 

Interested  persons  may  nominate  one 
or  more  quaUfied  persons  for 
membership  on  the  Task  Force. 
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Nominations  shall  state  that  the 
nominee  is  willing  to  serve  as  a  member 
of  the  Task  Force  and  appears  to  have 
no  conflict  of  interest  that  would 
preclude  Task  Force  membership.  The 
Secretary,  in  conjunction  with  the 
National  AIDS  Policy  Coordinator,  will 
ask  the  potential  candidates  to  provide 
detailed  information  concerning  such 
matters  as  financial  holdings, 
consultancies,  and  research  gratits  or 
contracts  to  permit  evaluation  of 
possible  soiuces  of  conflict  of  interest. 

This  notice  is  issued  under  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2),  relating  to  advisory 
committees. 

Dated:  November  22, 1993. 
Donna  E.  Shalala, 
Secretary. 

[FR  Doc.  93-29478  Filed  11-30-93;  8:45  ami 
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Advisory  Committees;  National  Task 
Force  on  Acquired  Immune  Deficiency 
Syndrome  (AIDS)  Drug  Development; 
Establishment 

AGENCY:  Office  of  the  Secretary,  HHS. 
ACTION:  Notice  of  estabUshment. 

SUMMARY:  The  Office  of  the  Secretary. 
Department  of  Health  and  Human 
Services,  in  conjunction  with  the 
National  AIDS  Policy  Coordinator,  is 
announcing  the  establishment  by  the 
Secretary  of  Health  and  Himian  Services 
(the  Secretary),  of  the  National  Task 
Force  on  Acquired  Immime  Deficiency 
Syndrome  (AIDS)  Drug  Development. 
Elsewhere  in  this  issue  of  the  Federal 
Register,  the  Secretary  is  also 
publishing  a  notice  requesting 
nominations  for  membership  on  this 
Task  Force. 

DATES:  Authorization  for  the  Task  Force 
being  estabUshed  will  end  on  November 
22, 1995,  unless  the  Secretary  formally 
determines  that  renewal  is  in  the  pubUc 
interest. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donna  M.  Combs,  Committee 
Management  Office  (HFA-306),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-443- 
2765. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Advisory  Committee  Act  of 
October  6. 1972,  Public  Law  92-463,  as 
amended  (5  U.S.C.  app.  2),  and  21  CFR 
14.40(b),  the  Office  of  the  Secretary, 
Department  of  Health  <  nd  Human 
Services,  in  conjimction  with  the 
National  AIDS  PoUcy  Coordinator,  is 
announcing  the  estabUshment  by  the 
Secretary  of  Health  and  Human  Services 


(the  Secretary)  of  the  National  Task 
Force  on  AIDS  Drue  Development 
The  Task  Force  snail  advise  the 
Secretary  and,  as  needed,  other  parts  of 
the  Administration,  on  how  best  to 
proceed  in  developing  therapies  to  treat 
AIDS,  a  major  pubic  health  problem  in 
the  United  States  today.  The  Task  Force 
will  assist  the  Administration,  including 
the  agencies  of  the  Public  Health 
Service,  other  agencies  within  HHS,  the 
Department  of  Defense,  and  other 
Departments  as  appropriate,  in  the 
establishment  of  a  national  strategy  in 
all  aspects  of  the  development  of 
treatments  for  human 
immunodeficiency  virus  (HIV)  infection 
and  HIV-related  diseases.  It  vrill  be 
charged  with  first  identifying  any 
barriers  that  may  be  preventing  the 
rapid  development  and  evaluation  of 
such  treatments,  and  to  then  identify 
steps  that  can  be  taken  to  remove  such 
barriers.  Additionally,  the  Task  Force 
will  be  charged  with  identifying  creative 
options  to  enhance  the  development 
and  evaluation  of  useful  treatments  for 
treating  HIV  infection  and  HIV-related 
diseases. 

Dated:  November  22. 1993. 
Donna  E.  Shalala. 
Secretary. 
[FR  Doc.  93-29479  Filed  11-30-93;  8:45  am) 
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Public  Health  Service 
[GN«  2149] 

Public  Health  Service  Award  for 
Exceptional  Achievement  In  Orphan 
Product  Development 

agency:  Office  of  the  Assistant 
Secretary  for  Health,  DHHS. 
ACTION:  Solicitation  of  nominations  for 
the  PHS  Award  for  Exceptional 
Achievement  in  Orphan  Products 
Development. 

SUMMARY:  The  Office  of  the  Assistant 
Secretary  for  Health  and  the  Orphan 
Products  Board  are  soliciting 
nominations  for  the  PHS  Award  for 
Exceptional  Achievement  in  Orphan 
Products  Development.  This  award, 
which  is  presented  by  the  Assistant 
Secretary  for  Health,  is  intended  to 
encourage  and  give  recognition  to 
individual  groups  in  the  pubUc  and 
private  sectors  who  engage  in  research 
or  aid  significantly  the  development  of 
orphan  products  for  rare  diseases  or 
conditions. 

ADDRESSES:  Nominations  should  be  sent 
to  Dr.  Richard  J.  Bertin.  Executive 
Secretary.  Orphan  Products  Board. 
Office  of  Orphan  Products  Developmeat 
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(rtF-35),  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville.  MD  20857.  and  should  be 
received  by  January  21. 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Richard  J.  Bertin.  Executive 
Secretary.  Orphan  Products  Board, 
Office  of  Orphan  Products  Development 
(HF-35).  Food  and  Drug 
Administration,  5600  Fishers  Lane; 
Rockville,  MD  20857.  Phone:  (301)  443- 
4903;  FAX  (301)  443-4915. 

SUPPLEMENTARY  INFORMATION:  To  be 

considered  for  this  award,  individual 
organizations  must  meet  at  least  one  of 
the  following  criteria: 

1.  Contribution  of  time,  talent  and/or 
resources  that  resulted  in  significant 
achievement  in  the  development  and/or 
availability  of  orphan  products  for  rare 
diseases  or  conditions. 

2.  Exhibition  of  outstanding 
leadership  in  directing  a  program  that 
advances  the  cause  of  orphan  products 
for  rare  diseases  or  conditions. 

3.  Achievement  of  a  scientific  or. 
technical  breakthrough  in  the 
conception,  evaluation,  synthesis,  or 
manufacture  of  an  orphan  product. 

4.  A  single  action  or  sustained  activity 
that  enhances  orphan  product 
development  through  work  in  research 
laboratories,  clinics  or  in  the 
community  through  other  humanitarian 
activities. 

The  nomination  should  provide  the 
following: 

1.  The  name  of  the  individual  or 
individuals  or,  in  the  case  of  an 
organization,  its  name  and  the  name  and 
title  of  the  director  and  location; 

2.  A  narrative  statement  not  to  exceed 
one  page  describing  the  nominee's 
contribution(s); 

3.  The  names,  addresses  and 
telephone  numbers  of  three  persons  or 
organizations  familiar  with  the 
contribution(s)  of  the  nominee.  This  can 
include  the  candidate,  or  members  of 
his/her  organization; 

4.  A  suggested  citation  of  25  words  or 
less;  and 

5.  Name,  address  and  phone  number 
of  nominating  individual  or 
organizations. 

Nominations  may  be  submitted  at  any 
time  during  the  year  but  will  be 
considered  on  an  annual  basis  by  the 
Board.  The  awards  will  next  be 
presented  at  the  public  meeting  of  the 
Orphan  Products  Board  which  will  take 
place  in  the  spring  of  1994.  In  order  to 
be  considered  for  the  current  cycle, 
nominations  must  be  received  by  c.o.b. 
Friday.  January  21, 1994. 


Dated:  November  23, 1993. 
PhiUp  R.  Lee. 

Assistant  Secretaiyfor  Health. 
[PR  Doa  93-29477  FUed  12-1-93;  8:45  am] 
BHJJNQ  CODE  41M-17-M 

Preventive  Healttt  Amendments  of 
1992;  Delegation  of  Authority 

Notice  is  hereby  given  that  in 
furtherance  of  the  delegation  of 
authority  from  the  Secretary  to  the 
Assistant  Secretary  for  Health  on 
January  14. 1981  (46  FR 10016).  the 
Assistant  Secretary  for  Health  has 
delegated  to  the  Director.  Centers  for 
Disease  Control  and  Prevention,  with 
authority  to  redelegate,  the  following 
authorities: 

•  Section  317B — Education. 
Technology  Assessment,  and 
Epidemiology  Regarding  Lead 
Poisoning; 

•  Section  31 7C— Collection  of  Data 

on  Birth  Defects; 

•  Section  317D — Prevenive  Health 
Measures  with  Respect  to  Prostate 
Cancer; 

•  Section  318A — Infertility  and 
Sexually  Transmitted  Diseases;  and 

•  Section  340B — Bulk  Pxuchases  of 
Vaccines  for  Certain  Programs. 

This  delegation  excludes  the  authority 
to  promulgate  regulations  and  to  submit 
reports  to  Congress. 

This  delegation  becomes  effective 
upon  date  of  signature.  In  addition.  I 
have  affirmed  and  ratified  any  actions 
taken  by  the  Director,  Centers  for 
Disease  Control  and  Prevention  or  his 
subordinates  which,  in  effect,  involved 
the  exercise  of  the  authorities  delegated 
herein  prior  to  the  effective  date  of  the 
delegation. 

Dated:  November  22, 1993 
Philip  R.  Lee, 

Assistant  Secretary  for  Health. 
[PR  Doc.  93-29487  Filed  12-1-93;  8:45  am] 

BHJJNQ  CODE  4160-1S-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
INV-93(M210-05;  N-38712] 

Termination  of  Recreation  and  Public 
Purpose  Classification;  Nevada 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  action  terminates 
Recreation  and  Public  Purpose  (R&PP) 
Classification  N-36712  in  its  entirety. 
The  land  will  be  opened  to  the  public 
land  laws,  including  the  mining  laws. 


EFFECTIVE  DATE:  The  land  will  be  open 
to  entry  effective  10  a.m.  on  January  3. 
1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Pat 
Hall,  Bureau  of  Land  Management.  Las 
Vegas  District,  P.O.  Box  26569.  Las 
Vegas,  Nevada  89126.  702-647-5000. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  delegated  by  Appendix 
1  of  Bureau  of  Land  Management 
Manual  1203  dated  April  14. 1987, 
Recreation  and  Public  Purpose 
Classification  N-36712  is  hereby 
terminated  in  its  entirety: 

Mount  Diablo  Meridian.  Nevada 

T.  21  S.,  R.  61  E., 

Sec.  32.  lot  34. 

The  area  described  contained  5  acres  in 
Qark  County. 

The  classification  made  pursuant  to 
the  Act  of  June  14, 1926.  as  amended, 
segregated  the  public  land  from  all  other 
forms  of  appropriation  imder  the  public 
land  laws,  including  location  imder  the 
United  States  mining  laws,  but  not 
leasing  imder  the  mineral  leasing  laws. 
The  applicant  writhdrew  its  application 
and.  therefore,  the  land  was  never 
leased.  The  classification  no  longer 
serves  any  purpose. 

At  10  a.m.  on  January  3, 1994.  the 
land  will  become  open  to  the  operation 
of  the  public  land  laws  generally, 
subject  to  valid  existing  rights,  the 
provisions  of  existing  withdrawals,  and 
the  requirements  of  applicable  law.  All 
vahd  applications  received  at  or  prior  to 
10  a.m.  on  January  3, 1994  shall  be 
considered  as  simultaneously  filed  at 
that  time.  Those  received  thereafter 
shall  be  considered  in  the  order  of 
filing. 

At  10  a.m.  on  January  3. 1994.  the 
land  will  also  be  open  to  location  imder 
the  United  States  mining  laws. 
Appropriation  of  lands  under  the 
general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  U.S.C.  38.  shall  vest  no  rights 
against  the  United  States.  Acts  required 
to  establish  a  location  and  to  initiate  a 
right  of  possession  are  governed  by  State 
law  where  not  in  conflict  with  Federal 
law.  The  Bureau  of  Land  Management 
will  not  intervene  in  disputes  between 
rival  locators  over  possessory  rights 
since  Congress  has  provided  for  such 
■    determinations  in  local  courts. 
Billy  R.  Templeton, 
State  Director,  Nevada. 
IFR  Doc.  93-29488  Filed  12-1-93;  8:45  am] 

BIUJNG  CODE  4310-HC-M 


I 


Federal  Register  /  Vol  58,  No.  230  /  Thursday.  December  2.  1993  /  Notices  63585 


[CA-01 9-04^4760-03] 

Availability  of  Draft  Clear  Creek 
Management  Area  Resource 
Management  Plan  Amendment  and 
Environmental  Impact  Stirtement 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  Pursuant  to  40  CFR  1501.7 
and  43  CFR  1610.2(c),  a  draft  Resource 
Management  Plan  Amendment/Draft 
Environmental  Impact  Statement  (RMP 
Amendment/EIS)  has  been  prepared  for 
the  HoHister  Resource  Area.  The  draft 
RMP  Amendment/EIS  describes  and 
analyzes  alternative  management 
scenarios  for  about  50,000  acres  of 
public  lands  in  the  Clear  Creek 
Management  Area.  These  lands  are 
located  in  south  San  Benito  County  in 
central  California 

Decisions  relating  to  management  of 
the  Clear  Creek  Management  Area 
generated  by  this  planning  process  will 
supersede  those  currently  in  the 
Hollister  RMP.  Copies  of  the  draft  RMP 
Amendment/DEIS  can  be  obtained  from 
the  HolUster  Resource  Area  Office,  20 
Hamilton  Court,  Hollister  CA  95023. 

Copies  are  also  available  for  review  at 
public  libraries  in  Antioch,  Davis. 
Fairfield,  Fresno,  Cilroy,  Hanford, 
Hayward,  Livermore,  Madera,  Menlo 
Park,  Modesto,  Monterey,  Oroville, 
Sacramento,  San  Francisco,  San  Jose, 
San  Mateo.  San  Rafael.  Santa  Clara, 
Santa  Cruz,  Seaside,  Salinas,  Sunnyvale, 
Tracy,  Vallejo,  Visalia,  Yuba  City  and  at 
the  following  BLM  locations: 

Office  of  Public  ASalrs,  Main  Interior  Bldg., 

RM  5600, 18th  and  C  Street  NW., 

Washington,  DC  20240. 
California  State  OfBce,  2800  Cottage  Way. 

Sacramento,  CA  95825. 
Bakersfield  District  Office,  800  Truxtun 

Avenue,  Bakersfield.  CA  93301. 

Background  information  and  maps 
used  in  developing  the  draft  RMP 
Amendment/DEIS  can  be  reviewed  at 
the  Hollister  Resource  Area  Office. 
DATES:  Written  comments  on  the  draft 
RMP  Amendment/DEIS  will  be  accepted 
until  February  15, 1994. 
ADDRESSES:  Comments  should  be  sent  to 
Robert  E.  Beehler,  Area  Manager, 
Hollister  Resource  Area.  Bureau  of  Land 
Management,  20  Hamilton  Court, 
Hollister,  CA  95023. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tim  Moore,  RMP  Team  Leader,  Hollister 
Resource  Area;  phone  (408)  637-8183. 
SUPPLEMENTARY  INFORMATION:  The  draft 
RMP  Amendment/DEIS  analyzes  six 
alternatives  to  address  the  foUovtring 
issues:  Airborne  asbestos  emissions, 
public  health  risks  to  environmental 


asbestos  exposure,  watershed  and 
riparian  resources,  endangered  and 
other  special  status  plants  and  animals, 
and  recreational  oS-road  vehicle  use. 
The  alternatives  have  been  developed  to 
incorporate  the  Lssues  and  are 
summarized  as  follows:  Alt.  #1 — No 
action  or  the  continuation  of  existing 
management  decisions.  Alt.  #2 — 
Accelerated  implementation  of  new  and 
existing  land-use  management 
decisions.  Alt.  #3— Dispersed  OHV  use, 
Alt  #4— Restricted  OHV  use  (Preferred 
Alternative),  Alt.  #5— OHV  Closure.  Alt. 
#6 — Enhancement  of  natural  values. 
Public  participation  has  occurred 
throughout  the  RMP  process.  A  Notice 
of  Intent  was  filed  in  the  Federal 
Register  in  April  1991.  Since  that  time 
there  have  been  several  mailings  and 
public  meetings  to  solicit  comments  and 
ideas.  All  comments  received  have  been 
considered. 

Dated:  November  19, 1993. 
Robert  E.  Beehler, 

Area  Manager,  Hollister  Resource  Area. 
[FR  Doc  93-29463  Filed  12-1-93;  8:45  am] 
BILUNO  CODE  4IKM0-M 


Rsh  and  Wildlife  Service 

Receipt  of  Applications  tor  Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  spedes.  This 
notice  is  provided  pursuant  to  section 
10(c)  of  the  Endangered  Species  Act  of 
1973.  as  amended  (16  U.S.C  1531,  et 
seq.y. 

PRT-784932 

Applicant:  Paul  Kao  Northridge,  CA 

The  applicant  requests  a  permit  to 
import  one  pair  of  captive-bred  Palawan 
peacock  pheasant  [Polyplectron 
emphanum)  from  Hong  Kong  Zoological 
&  Botanical  Gardens,  Hong  Kong,  for  the 
purposes  of  enhancement  of 
propagation  end  survival  of  the  species. 
PRT-782701 

Applicant  Center  for  Marine  Biotechnology 
Scripps  Institute  of  Oceanography  La  Jolla, 
CA 

The  applicant  requests  a  pennit  to 
take  captive-held  and  captive-hatched 
sea  turtles  for  physiological  studies  to 
enhance  the  propagation  and  survival  of 
the  species. 

PRT-781383 

Applicant:  Exotic  Animals  Tarzana,  CA 

The  applicant  requests  a  pennit  to 
export  one  male  captive-bom  tiger 
{Panthera  tigris)  for  enhancement  of 
survival  through  conservation 
education. 


PRT-739350 

Applicant  NMFS,  Southwest  Fisheries  La 
JoUa.CA 

The  applicant  requests  a  permit  to 
amend  tneir  current  permit  for  take  of 
hawksbill  sea  turtles  [Eretmochelys 
imbricata)  to  include  attaching  satellite 
transmitters  to  nesting  females  in 
Hawaii  to  document  migratory  routes 
and  post -nesting  foraging  areas  to 
enhance  the  propagation  and  survival  of 
the  species. 

PRT-784784 

Applicant  Ransom  Callaway  Lubbock.  TX 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Dantajiscus  dorcas 
dorcas)  culled  from  the  captive  herd 
maintained  by  Mr.  Ernest  Pringle, 
"Huntly  Glen",  Bedford,  Republic  of 
South  Africa,  for  the  purpose  of 
enhancement  of  survival  of  the  species. 
PRT-784782 
Applicant:  E.W.  Williams,  Jr.  Amarillo,  TX 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [DamaJiscus  dorcas 
dorcas)  culled  from  the  captive  herd 
maintained  by  lAi.  Ernest  Pringle, 
"Huntly  Glen".  Bedford,  Republic  of 
South  Africa,  for  the  purpose  of 
enhancement  of  survival  of  the  species. 
PRT-784934 

Applicant:  Jeffrey  R.  Powell,  Yale  Univ  New 
Haven,  CT 

The  applicant  requests  a  permit  to 
import  up  to  5000  blood  samples  { 1 
sample  per  tortoise)  obtained  from 
Galapagos  tortoises  {Geochelone 
elephantopus)  during  census  surveys  on 
the  Galapagos  Islands,  Ecudaor,  to 
conduct  genetic  analysis  for  purposes  of 
enhancement  of  propagation  and 
survival  of  the  species. 
PRT-783328 
Applicant  Miami  Reptilas  Miami,  Fl 

The  applicant  requests  a  permit  to 
purchase  in  interstate  commerce  ten 
male  and  ten  female  cotton  top  tamarin; 
[Saguinus  oedipus)  from  Harvard  \ 

Medical  School,  Southborough. 
Massachusetts,  to  enhance  the 
propagation  or  survival  of  the  spedes. 
PRT-784159 

Applicant:  AAZPA  SSP  for  Black  Rhino 
Brownsville,  TX 

The  applicant  requests  a  permit  to 
reexport  one  male  wild-caught  black 
rhinoceros  (Diceros  bicomis)  to  the 
Western  Plains  Zoo,  South  Wales, 
Au.<tralia,  to  enhance  the  propagation  or  - 
smvival  of  the  spedes. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  ano 
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Wildlife  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
room  432,  Arlington,  Virginia  22203  and 
must  be  received  by  the  Director  within 
30  days  of  the  date  of  this  publication. 

Docimients  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act.  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
.  Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  room  420(c).  Arlington, 
Virginia  22203.  Phone:  (703/358-2104); 
FAX:  (703/358-2281). 

Dated:  November  29, 1993. 
Susan  lacofacen. 

Acting  Chief,  Branch  of  Permits,  Office  of 

Management  Authority. 

(FR  Doc.  93-29529  Filed  12-1-93;  8:45  am) 

BIUJNG  COOE  4310-SS-P 


Electric  U.S.A.,  Santa  Clara,  CA; 
Swedish  Telecom,  Stockholm, 
SWEDEN;  Tekelec,  Calabasas,  CA;  Telco 
Systems  FOC,  Norwood,  MA;  and 
Tellabs,  Lisle.  IL. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  the  ATM 
Fonmi  intends  to  file  additional  written 
notifications  disclosing  all  changes  in 
membership. 

On  April  19, 1993,  the  ATM  Forum 
filed  its  original  notification  pursuant  to 
section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  piu^uant  to  section 
6(b)  of  the  Act  on  June  2, 1993,  58  FR 
31415. 

Joseph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  93-29462  Filed  12-1-93;  8:45  am] 
BUJJNG  COOE  4410-01-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Pursuant  to  the  National  Cooperative 
Research  and  Production  Act  of 
1993— The  ATM  Forum 

Notice  is  hereby  given  that,  on  August 
20, 1993,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act"),  The  ATM  Forum  (the 
"ATM  Forum")  filed  written 
notifications  simultaneously  vsrith  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  the  identities  of  the  new 
members  of  ATM  Forum  are:  Advanced 
Micro  Devices,  Sunnyvale,  CA;  BT 
Laboratories,  Suffolk,  UNITED 
KINGDOM;  CableUbs.  Boulder.  CO; 
Efficient  Networks.  Highland  Village, 
TX;  Financial  Paradigms,  Deer  Park,  NY; 
General  DataComm.  Inc..  Middlebury. 
CT;  Integrated  Device  Technology,  Santa 
Clara,  CA;  Integrated  Telecom, 
Gaithersburg,  MD;  Madge  Networks, 
Ltd..  Bucks.  UNITED  KINGDOM;  Mitre 
Corporation,  McLean,  VA;  NetExpress 
Systems,  Inc.,  Foster  City,  CA;  Pairgain 
Technologies,  Cerritos,  CA;  PMC  Sierra, 
Bumaby,  CANADA;  Proteon.  Inc.. 
Westborough,  MA;  Raytheon  Company. 
Mountain  View,  CA;  Silicon  Graphics. 
Inc..  Mountain  View.  CA;  Standard 
Microsystems,  Irvine,  CA;  Sumitomo 


existence  while  Alexion  is  a  common  . 
stockholder  of  BRDC. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  BRDC.  Membership  in  BRDC 
remains  open,  and  the  parties  intend  to 
file  additional  written  notification 
disclosing  all  changes  in  membership. 

On  April  12. 1988,  the  venture  filed 
its  original  notification  pursuant  to 
section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  piu-suant  to  section 
6(b)  of  the  Act  on  May  12. 1988  (53  FR 
16919). 

The  last  notification  was  filed  with 
the  Department  on  July  20, 1993.  A 
notice  was  pubUshed  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  August  17. 1993  (58  FR  43654). 
Joseph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  93-29461  Filed  12-1-93;  8:45  am) 
BttJJNQ  COOE  4410-01-M 


Pursuant  to  the  National  Cooperative 
Research  and  Production  Act  of 
1993 — Biotechnology  Research  and 
Development  Corp. 

Notice  is  hereby  given  that,  on 
September  22. 1993.  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993. 
15  U.S.C.  4301  et  seq.  ("the  Act"). 
Biotechnology  Research  and 
Development  Corporation  ("BRDC")  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in 
BRDC.  The  notifications  were  filed  for 
the  purpose  of  extending  the  Act's 
provisions  limiting  the  potential 
recovery  of  antitrust  plainti^  to  actual 
damages  under  specified  circumstances. 
Specifically,  on  August  25. 1993.  BRDC 
issued  to  Alexion  Pharmaceuticals,  Inc., 
("Alexion"),  and  Alexion  purchased 
fi-om  BRDC,  466  2/3rds  shares  of 
common  stock,  without  par  value,  of 
BRDC.  Simultaneously,  with  the 
issuance  and  purchase  of  the  shares  of 
the  common  stock.  BRDC  and  Alexion 
entered  into  an  Agreement  to  be  Boimd 
by  BRDC  Master  Agreement  whereby 
^exion  agreed  to  be  bound  by  the  terms 
and  conditions  of  the  BRDC  Master 
Agreement  effective  as  of  June  10. 1988. 
by  and  among  BRDC  and  its  common 
stockholders.  Alexion  has  the  rights  set 
forth  in  the  BRDC  Master  Agreement  in 
all  project  technology  made,  discovered, 
conceived,  developed,  learned  or 
acquired  by  or  on  behalf  of  BRDC  in 
connection  with,  or  arising  out  of  or  as 
the  restUt  of.  a  research  project  in 
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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

New  Miner  Hotline  Number 

AGENCY:  Mine  Safety  and  Health 
Administration.  Labor. 

ACTION:  Notice. 

SUMMARY:  The  Mine  Safety  and  Health 
Administration  (MSHA)  is  announcing  a 
change  in  the  telephone  number  for 
miners  to  report  hazardous  conditions. 

EFFECTIVE  DATE:  December  2. 1993. 

FOn  FURTHER  INFORMATION  CONTACT: 

Patricia  W.  Silvey.  Director.  Office  of 
Standards.  Regulations  and  Variances. 
MSHA.  (703)  235-1910. 

SUPPLEMENTARY  INFORMATION:  The 
telephone  number,  used  by  miners  to 
notify  MSHA  about  safety  and  health 
concerns  at  their  mines,  changed  on 
October  15, 1993,  fi-om  (703)  557-2020 
to  (800)  746-1554.  The  jiew  number  is 
toll-free.  Under  the  old  number  callers 
were  asked  to  place  collect  calls  through 
telephone  operators.  When  calling  the 
new  hotline  niunber,  miners  are  asked 
to  describe  the  hazard  and  identify  the 
mine  involved.  An  answering  machine 
records  their  message.  The  message  is 
referred  to  the  appropriate  MSHA  field 
office  on  the  following  work  day  for 
investigation  as  appropriate.  The  old 
phone  number  will  refer  callers  to  the 
new  toll-fi«e  niunber  for  one  year. 


Datad:  November  24, 1993. 
Edwaid  C  HuglBr, 

Acting  Assistant  Secretary  fm  Miiie  Safety 
andHeahh. 

[FR  Doc.  93-29498  Filed  12-1-93;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  5(M09] 

Dairyland  Power  Cooperative  (La 
Crosse  Boiling  Water  Reactor); 
Exemption 

I 

The  Dairyland  Power  Cooperative  (the 
Ucensee),  is  the  holder  of  Possession- 
Only  License  (POL)  No.  DPR-45  which 
authorizes  possession  and  maintenance 
of  the  La  Cross  Boiling  Water  Reactor 
(LACBWR).  The  Ucense  provides, 
among  other  things,  that  the  plant  is 
subject  to  all  rules,  regulations,  and 
Orders  of  the  U.S.  Nuclear  Regulatory 
Commission  now  or  hereafter  in  effect. 

The  facihty  is  a  permanently 
shutdown  light-water  reactor,  in 
SAFSTOR.  and  is  located  at  the 
Ucensee's  site  in  La  Crosse.  Wisconsin, 
LACBWR  permanently  ceased  power 
operations  in  1987,  and  the  fuel  was 
removed  fi-om  the  reactor  and  placed 
into  the  spent  fuel  pit.  License  No. 
DPR~45  was  modified  to  a  POL. 

II 

The  NRC  is  considering  granting  an 
exemption  from  the  training 
requirements  of  10  CFR  50.120  for  those 
categories  of  personnel  hsted  in  10  CFR 
50.120.  This  rule  states  the  following: 

"*  *  •  each  nuclear  power  plant  licensee, 
by  [October  25, 1993,  publication]  shall 
establish.  Implement,  and  maintain  a  training 
program  derived  from  a  systems  approach  to 
training  as  defmed  in  10  CFR  55.4." 

The  intent  of  10  CFR  50.120  is  to 
ensure  that  civihan  nuclear  power  plant 
operDting  personnel  are  trained  and 
qualified  to  safely  operate  and  maintain 
the  facility  commensurate  with  the 
status  of  the  facility. 

m 

The  NRC  may  grant  exemptions  from 
the  requirements  of  the  regulations 
which,  pursuant  to  10  CFR  50.12(a),  are: 
(1)  Authorized  by  law,  will  not  present 
an  undue  risk  to  the  pubUc  health  and 
safety,  and  are  consistent  with  the 
common  defense  and  security;  and  (2) 
when  special  circumstances  are  present. 
Section  50.12(a)(2)(ii)  of  10  CFR  50.12 
provides  that  special  circvunstances 
exist  when  application  of  the 
regu  ations  in  the  particular 


circumstances  would  not  serve  the 
imderlying  purpose  of  the  rule  or  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule.  The  NRC  will  not 
consider  granting  an  exemption  imless 
special  ciromistances  axe  present.  The 
special  circumstances  at  LACBWR  are: 
(1)  The  reactor  has  been  defiieled;  (2) 
the  fuel  is  removed  fiom  the  reactor  and 
is  stored  in  the  spent  fuel  pit;  (3)  the 
reactor  Ucense  has  been  amended  to 
prohibit  the  reactor  from  returning  to 
operation;  (4)  the  training  requirements 
necessary  to  assure  adequate  protection 
of  the  public  health  and  safety  at  a 
permanently  shutdown  and  defueied 
facility  are  significantly  less  than  the 
training  requirements  necessary  to 
assxue  the  public  health  and  safiety  at  an 
operating  facility;  (5)  there  are  no 
credible  accident  scenarios  that  could 
result  in  ofEsite  doses  greater  than  a 
small  fi^ction  of  the  U.S.  Environmental 
Protection  Agency's  "Protective  Action 
Guidelines;"  and  (6)  the  NRC  approved 
Decommissioning  Plan  PP)  identifies 
the  existing  training  requirements  and 
commitments.  The  existing  training 
requirements  identified  in  the  NRC 
approved  LACBWR  DP  address  the 
measures  necessary  to  protect  pubUc 
health  and  safety  given  the  current 
shutdown  and  defueied  status  of  the 
faciUty. 

This  exemption  would  relieve  the 
licensee  from  the  training  requirements 
for  all  nine  categories  of  personnel 
Usted  in  10  CFR  50.120.  The  nine 
categories  that  would  be  exempted  are 
(1)  Non-hcensed  operators;  (2)  shift 
supervisors;  (3)  shift  technical  advisor; 
(4]  instrument  and  control  technician; 
(5)  electrical  maintenance  personnel;  (6) 
mechanical  maintenance  personnel;  (7) 
radiological  protection  technician;  (8) 
chemistry  technician;  and  (9) 
engineering  support  personnel.  Five  of 
the  nine  categories  do  not  exist  at 
LACBWR.  The  following  personnel  at 
LACBWR  perform  tasks  similar  to  those 
required  during  plant  operations: 
Radiological  protection  technician; 
electrical  and  mechanical  maintenance 
personnel;  and  non-Ucensed  operating 
personnel  (including  shift  supervisors 
and  equipment  operators).  Radiological 
protection  personnel  at  LACBWR  have 
approved  training  requirements 
identified  in  Section  8.0  of  the  NRC 
approved  DP.  The  electrical  and 
mechanical  maintenance  personnel 
receive  technical  training  at  a  local 
technical  college,  at  vendor  training 
courses,  and  at  extension  courses  from 
the  University  of  Wisconsin.  In 
addition,  the  electrical  and  mechanical 
personnel  receive  training  in  radiation 
protection  principles  and  procedures  in 


accordance  with  10  CFR  19.12, 
Operating  personnel  are  given  annual 
training  in  the  following  areas:  (1)  Spent 
fuel  systems;  (2)  radiation  protection; 
and  (3)  SAFSTOR  systems  that  are  in 
operation. 

This  exemption  would  relieve  the 
Ucensee  from  the  training  program 
requirements  of  10  CFR  50.120. 
However,  it  wiU  not  reUeve  the  Ucensee 
from  previous  requirements  or 
commitments  to  train  and  qualify 
faciUty  personnel.  Therefore,  requiring 
LACBWR  to  comply  with  the  training 
requirements  specified  in  10  CFR  50.120 
is  not  necessary  to  achieve  the 
underlying  purpose  of  the  rule. 

IV 

The  stafi  finds  the  special 
circumstances  at  La  Crosse  presented  in 
Section  in  satisfy  the  requirements  of  10 
CFR  50.12(a)(2)(ii). 


The  NRC  staff  has  determined  that, 
pursuant  to  10  CFR  50.12(a)(1).  an 
exemption  is  authorized  by  law.  and 
that  this  exemption  wiU  not  present  an 
undue  risk  to  the  pubUc  health  and 
safety  and  is  consistent  with  the 
common  defense  and  secimty. 
Accordingly,  the  NRC  hereby  grants  an 
exemption  to  the  portions  of  10  CFR 
50.120  that  apply  to  the  establishment, 
implementation,  and  maintenance  of 
training  programs  using  a  systems 
approach  to  training.  This  exemption 
does  not  reUeve  the  licensee  of  any 
other  training  requirements  or 
commitments  that  were  made  to  the 
NRC. 

Pursuant  to  10  CFR  51.32,  the  NRC 
has  determined  that  the  granting  of  this 
exemption  will  not  have  a  significant 
effect  on  the  quality  of  the  human 
environment  (58  FR  61928,  dated 
November  23. 1993). 

A  copy  of  the  Ucensee's  request  for 
exemption  and  supporting 
documentation  dated,  July  26, 1993,  and 
the  NRC  staffs  Safety  Evaluation, 
included  in  the  exemption,  are  available 
for  pubUc  inspection  at  the  NRC's 
PubUc  Document  Room.  2120  L  Street, 
WV..  Washington.  DC  20037.  and  at  the 
local  pubUc  document  room  at  the  La 
Crosse  PubUc  Library,  800  Main  Street. 
La  Crosse,  WI  54601. 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Maryland,  this  24th  day 
of  November.  1993. 
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.'Kt/the  Nuclear  Regiilatory  Commission. 
John  T.  GrrievM, 

Director,  Division  of  Low-Level  Waste 
Management  and  Decommissioning,  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
(FR  Doc.  93-29523  Filed  12-1-93;  8:45  am] 
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[Docket  No.  50-16] 

Detroit  Edison  Co.  (Enrico  Fermi 
Atomic  Power  Plant,  Unit  1); 
Exemption 

I 

The  Detroit  Edison  Company  (the 
licensee),  is  the  holder  of  Possession- 
Only  License  (POL)  No.  DPR-9  which 
authorizes  possession  and  maintenance 
of  the  Enrico  Fermi  Atomic  Power  Plant. 
Unit  1  (Fermi-1).  The  license  provides, 
among  other  things,  that  the  plant  is 
subject  to  all  rules,  regulations,  and 
Orders  of  the  U.S.  Nuclear  Regulatory 
Commission  now  or  hereafter  in  effect. 

Fermi-l  is  a  permanently  shutdown 
sodium-cooled,  fast-breeder  reactor,  that 
ceased  power  operations  in  1972. 
Fermi-1  is  located  at  the  licensee's  site 
approximately  30  miles  southwest  of 
Detroit,  Michigan,  on  Lake  Erie  at 
Lagoona  Beach  in  Frenchtown 
Township,  Michigan.  The  fuel  and 
uranium-238  blanket  material  have 
been  removed  from  the  reactor  and 
shipped  offsite,  and  all  the  sodium  has 
been  removed  with  the  exception  of 
small  residual  amounts  that  could  not 
be  drained.  The  Fermi-1  license  was 
modified  to  a  POL  on  September  5, 
1973.  Fermi-1  is  expected  to  remain  in 
SAFSTOR  until  the  year  2025,  at  which 
time  the  licensee  is  planning  to 
decommission  Fermi-1  and  Fermi-2 
simultaneously. 

U 

The  NRC  is  considering  granting  an 
exemption  from  the  requirements  in  10 
CFR  30.120  to  estabhsh,  implement,  and 
maintain  a  training  program,  using  the 
systems  approach  to  training,  for  all 
nine  categories  of  personnel  listed  in  10 
CFR  50.120.  This  rule  states  the 
following: 

•  *  •  each  nuclear  power  plant  licensee, 
by  (October  25, 1993,  publication]  shall 
establish,  implement,  and  maintain  a  training 
program  derived  from  a  systems  approach  to 
training  as  defined  in  10  CFR  55.4. 

The  intent  of  10  CFR  50.120  is  to 
ensure  that  civilian  nuclear  power  plant 
operating  personnel  are  trained  and 
qualified  to  safely  operate  and  maintain 
the  facility  commensurate  with  the 
status  of  the  facility. 


m 

The  NRC  may  grant  exemptions  from 
the  requirements  of  the  regulations 
which,  pursuant  to  10  CFR  50.12(a),  are: 
(1)  Authorized  by  law.  will  not  present 
an  undue  risk  to  the  public  health  and 
safety,  and  are  consistent  with  the 
common  defense  and  security;  and  (2) 
when  special  circumstances  are  present. 
Section  50.12(a](2)(ii)  of  10  CFR  50.12 
addresses  special  circumstances  that 
exist  when  application  of  the 
regulations  in  the  particular 
circiimstances  would  not  serve  the 
imderlying  purpose  of  the  rule  or  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule.  The  NRC  will  not 
consider  granting  an  exemption  unless 
special  circumstances  are  present.  The 
special  circumstances  at  Fermi-1  are: 

(1)  The  reactor  has  been  defueled; 

(2)  The  fuel  has  been  shipped  offsite; 

(3)  The  reactor  license  has  been 
amended  to  prohibit  the  reactor  firom 
returning  to  operation; 

(4)  The  training  requirements 
necessary  to  assure  adequate  protection 
of  the  public  health  and  safety  at  a 
permanently  shutdown  and  defueled 
facility  are  significantly  less  than  the 
training  requirements  necessary  to 
assure  the  public  health  and  safety  at  an 
operating  facility;  and 

(5)  There  are  no  credible  accident 
scenarios  that  could  result  in  offsite 
doses  that  would  exceed  a  small  fraction 
of  the  U.S.  Environmental  Protection 
Agency's  "Protective  Action 
Guidelines." 

This  exemption  would  relieve  the 
licensee  from  the  training  requirements 
for  all  nine  categories  of  personnel 
listed  in  10  CFR  50.120.  The  nine 
categories  that  would  be  exempted  are: 
(1)  Non-Ucensed  operators;  (2)  shift 
supervisors;  (3)  shift  technical  advison 

(4)  instrument  and  control  technician; 

(5)  electrical  maintenance  personnel;  (6) 
mechanical  maintenance  personnel;  (7) 
radiological  protection  technician;  (8) 
chemistry  technician;  and  (9) 
engineering  support  personnel.  The 
only  category  of  personnel  at  Fermi-1 
that  performs  duties  similar  to  those 
required  during  plant  operations  is  the 
radiological  protection  technician. 
Radiological  protection  personnel  at 
Fermi-1  are  trained  in  accordance  with 
the  conditions  in  the  Fermi-1  License 
Amendment  No.  9,  Technical 
Specification,  Appendix  A.  The  licensee 
is  currently  using  the  radiation 
protection  personnel  assigned  to  Fermi- 
2.  on  as  needed  basis.  Fermi-2  radiation 
protection  personnel  meet  the  training 
requirements  of  10  CFR  50.120. 

Requiring  a  plant  such  as  Fermi-1 
(that  is  in  SAFSTOR  and  has  the  fiiel 


shipped  offsite)  to  comply  with  the 
training  requirements  specified  in  10 
CFR  50.120  is  not  necessary  to  achieve 
the  underlying  purpose  of  the  rule. 

IV 

The  staff  finds  the  special 
circumstances  at  Fermi-1  presented  in 
Section  in  satisfy  the  requirements  of  10 
CFR  50.12(a)(2)(ii). 


The  NRC  staff  has  determined  that, 
pursuant  to  10  CFR  50.12(a)(1).  an 
exemption  can  be  authorized  by  law. 
and  that  this  exemption  will  not  present 
an  undue  risk  to  the  public  health  and 
safety  and  is  consistent  with  the 
common  defense  and  security. 
Accordingly,  the  NRC  hereby  grants  an 
exemption  to  the  portions  of  10  CFR 
50.120  that  apply  to  the  establishment, 
implementation,  and  maintenance  of 
training  programs  using  a  systems 
approach  to  training.  This  exemption 
does  not  relieve  the  licensee  of  any 
other  training  requirements  or 
commitments  that  were  made  to  the 
NRC. 

Pursuant  to  10  CFR  51.32,  the  NRC 
has  determined  that  the  granting  of  this 
exemption  will  not  have  a  significant 
effect  on  the  quality  of  the  human 
environment  (58  FR  61928,  dated 
November  23, 1993). 

A  copy  of  the  licensee's  request  for 
exemption  and  supporting 
documentation  dated  July  30, 1993,  and 
the  NRC  staffs  Safety  Evaluation, 
included  in  the  exemption,  are  available 
for  public  inspection  at  the  NRC's 
Public  Document  Room,  2120  L  Street 
NW.,  Washington.  DC  20037,  and  at  the 
local  public  document  room  at  the 
Monroe  County  Library  System,  3700 
South  Custer  Road,  Monroe,  MI  48161. 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Maryland,  this  24th  day 
of  November,  1993. 

For  The  Nuclear  Regulatory  Commission. 
John  T.  Greeves. 

Director,  Division  of  Low-Level  Waste 
Management  and  Decommissioning,  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
(FR  Doc.  93-29521  Filed  12-1-93;  8:45  am] 
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[Docket  No.  50-18] 

General  Electric  Company  (Vallecltos 
Boiling  Water  Reactor);  Exemption 

I 

The  General  Electric  Company  (the 
licensee),  is  the  holder  of  Possession- 
Only  License  (POL)  No.  DPR-1  which 
authorizes  possession  and  maintenance 
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of  the  Vallecitos  Boiling  Water  Reactor 
(VBWR).  The  Ucense  provides,  among 
other  things,  that  the  plant  is  subject  to 
all  rules,  regulations,  and  Orders  of  the 
U.S.  Nuclear  Regulatory  Commission 
now  or  hereafter  in  effect. 

\'BWR  is  a  50  MW  boiling  water 
reactor  that  permanently  ceased  power 
operations  in  1962.  VBWR  is  located 
approximately  33  miles  east- southeast 
of  San  Francisco  in  Alameda  County, 
California.  The  nuclear  fuel  has  been 
removed  fi'om  the  reactor  and  shipped 
otTsite.  Currently,  General  Electric 
Company  (GE)  intends  to  keep  the 
VBWR  in  SAFSTOR  until  the  year  2016. 
and  decommission  all  the  reactors  at  the 
Vallecitos  Nuclear  Center  (VNC) 
concurrently. 

II 

By  letter  dated  July  18,  1993,  the 
licensee  requested  an  exemption  from 
the  training  rule  requirements  for  all 
nine  categories  of  personnel  listed  in  10 
CFR  50.120.  This  rule  states  the 
following: 

"*  *  •  each  nuclear  power  plant  licensee, 
by  (October  25, 1993,  publication]  shall 
establish,  implement,  and  maintain  a  training 
program  derived  from  a  systems  approach  to 
training  as  defined  in  10  CFR  55.4." 

The  intent  of  10  CFR  50.120  is  to 
ensure  that  civilian  nuclear  power  plant 
operating  personnel  are  trained  and 
qualified  to  safely  operate  and  maintain 
the  facility  commensurate  with  the 
status  of  the  facility. 

ni 

The  NRC  may  grant  exemptions  from 
the  requirements  of  the  regulations 
which,  pursuant  to  10  CFR  50.12(a),  are: 
(1)  Authorized  by  law,  virill  not  present 
an  undue  risk  to  the  pubUc  health  and 
safety,  and  are  consistent  with  the 
common  defense  and  security;  and  (2) 
when  special  circumstances  are  present. 
Section  50.12(a)(2)(ii)  of  10  CFR  50.12 
addresses  special  circumstances  that 
exist  at  a  power  reactor  where 
application  of  the  rule  would  not  serve 
the  underlying  purpose  of  the  rule  or  is 
not  necessary  to  achieve  the  underlying 
purpose  of  the  rule.  The  NRC  will  not 
consider  granting  an  exemption  unless 
special  circumstances  are  present.  The 
special  circumstances  for  VBWR  are:  (1) 
The  reactor  has  been  defueled;  (2)  the 
fuel  has  been  removed  from  the  reactor 
and  shipped  offsite;  (3)  the  reactor 
license  has  been  amended  to  prohibit 
the  reactor  from  returning  to  operation; 
(4)  the  training  requirements  necessary 
to  assure  adequate  protection  of  the 
public  health  and  safety  at  a 
permanently  shutdown  and  defueled 
facility  are  significantly  less  than  the 
training  requirements  necessary  to 


assure  the  public  health  and  safety  at  an 
operating  nuclear  power  plant;  and  (5) 
there  are  no  credible  accident  scenarios 
that  could  result  in  offsite  doses  that 
exceeds  a  small  fraction  of  the  U.S. 
Environmental  Protection  Agency's 
"Protective  Action  Guidelines." 

This  exemption  would  relieve  the 
licensee  of  the  training  requirements  for 
all  nine  categories  of  personnel  listed  in 
10  CFR  50.120.  The  nine  categories  that 
would  be  exempted  are:  (1)  Non- 
licensed  operators;  (2)  shift  supervisors; 
(3)  shift  technical  advisor;  (4) 
instrument  and  control  technician;  (5) 
electrical  maintenance  personnel;  (6) 
mechanical  maintenance  personnel;  (7) 
radiological  protection  technician;  (8) 
chemistry  technician;  and  (9) 
engineering  support  personnel.  For  all 
the  nine  categories  identified  above,  the 
only  category  of  personnel  at  VBWR  that 
performs  similar  duties  to  those 
required  during  plant  operations  is  the 
radiological  protection  technician.  The 
VBWR  personnel  are  trained  in 
accordance  with  their  NRC  approved 
"Final  Report  on  Deactivation  of  the 
Vallecitos  Boiling  Water  Reactor." 

This  exemption  would  relieve  the 
licensee  of  the  training  program 
requirements  of  10  CFR  50.120.  The 
requirements  of  10  CFR  50.120  are  not 
necessary  to  protect  the  health  and 
safety  at  VBWR  because  of  the  special 
circumstances  at  the  VBWR.  Therefore, 
requiring  VBWR  to  comply  with  the 
training  requirements  specified  in  10 
CFR  50.120  is  not  necessary  to  achieve 
the  underlying  purpose  of  the  rule. 
However,  an  exemption  from  the 
requirements  of  10  CFR  50.120  will  not 
relieve  the  licensee  from  previous 
requirements  or  commitments  to  train 
and  qualify  facility  personnel. 

IV 

The  staff  finds  the  special 
circumstances  at  VBWR.  presented  in 
Section  HI.  satisfy  the  requirements  of 
10  CFR  50.12(a)(2)(ii). 


The  NRC  staff  has  determined  that 
pursuant  to  10  CFR  50.12(a)(1),  that  an 
exemption  is  authorized  by  law,  and 
that  this  exemption  will  not  present  an 
undue  risk  to  the  public  health  and 
safety  and  is  consistent  with  the 
common  defense  and  security. 
Accordingly,  the  NRC  hereby  grants  an 
exemption  from  the  training 
requirements  of  10  CFR  50.120  for  the 
VBWR.  This  exemption  does  not  relieve 
the  licensee  of  any  other  training 
requirements  or  commitments  that  have 
been  made  to  the  NRC. 

Pursuant  to  10  CFR  51.32.  the  NRC 
has  determined  that  the  granting  of  this 


exemption  will  not  have  a  significant 
effect  on  the  quality  of  the  human 
environment  (58  FR  61929.  dated 
November  23, 1993). 

A  copy  of  the  licensee's  request  for  an 
exemption  and  the  supporting 
documentation  dated  July  18, 1993,  and 
the  NRC  staffs  Safety  Evaluation, 
included  in  the  exemption,  are  available 
for  public  inspection  at  the  NRC's 
Public  Docvunent  Room,  2120  L  Street, 
NW.,  Washington,  DC  20037. 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Maryland,  this  24th  day 
of  Novemlwr,  1993. 

For  the  Nuclear  Regulatory  Commission. 
John  T.  Greeves. 

Director.  Division  of  Low-Level  Waste 
Management  and  Decommissioning  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
[FR  Doc.  93-29526  Filed  12-1-93;  845  am) 

BtLUNG  CODE  7S9O-01-M 

[Docket  No.  50-322] 

Long  island  Power  Authority 
(Shoreham  Nuclear  Power  Station  Unit 
1);  Exemption 

I 

The  Long  Island  Power  Authority 
(LIPA  or  the  licensee),  is  the  holder  of 
Possession-Only  License  No.  NFP-a2, 
which  authorizes  possession  and 
maintenance  of  the  Shoreham  Nuclear 
Power  Station,  Unit  1  (SNPS).  The 
license  provides,  among  other  things, 
that  SNPS  is  subject  to  all  rules, 
regulations,  and  Orders  of  the  U.S. 
Nuclear  Regulatory  Commission  now  or 
hereafter  in  effect. 

SNPS  is  a  boiling  water  reactor 
located  in  the  town  of  Brookhaven, 
Suffolk  County,  New  York,  about  50 
miles  east  of  New  York  City  on  the 
north  shore  of  Long  Island.  SNPS  is 
permanently  shutdown,  defueled,  and 
currently  being  dismantled  in 
accordance  with  the  approved  SNPS 
Decommissioning  Plan  (DP). 
Decommissioning  of  SNPS  is 
approximately  75  percent  complete. 
IJPA  has  entered  into  a  contract  with 
Philadelphia  Electric  Company  (PECO) 
to  sell  PECO  the  slightly  irradiated  fuel 
Initial  fuel  transfer  began  in  September 
1993  and  LIPA  estimates  that  fuel 
transfer  will  be  completed  in  May  199' 

II 

By  letter  dated  August  2, 1993.  the 
licensee  requested  an  exemption  in 
accordance  with  10  CFR  50.12  from  the 
training  requirements  of  10  CFR  50.120 
for  all  nine  categories  of  personnel 
listed  in  10  CFR  50.120.  This  rule  states 
the  following: 
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"  •  •  •  each  nuclear  power  plant  licensee. 

by  [October  25, 1993,  publication]  shall 
establish,  implement,  and  mam  tain  a  training 
program  derived  from  a  systems  approach  to 
training  as  defined  in  10  CFR  55.4." 

The  intent  of  10  CFR  50.120  is  to 
ensure  that  civilian  nuclear  power  plant 
operating  personnel  are  trained  and 

Sualified  to  safely  operate  and  maintain 
le  facility  commensurate  with  the 
status  of  the  facility. 

ni 

The  NRC  may  grant  exemptions  from 
the  requirements  of  the  regulations 
which,  pursuant  to  10  CFR  50.12(a),  are: 
(1)  Authorized  by  law,  will  not  present 
an  undue  risk  to  the  public  health  and 
safety,  and  are  consistent  with  the 
common  defense  and  security;  and  (2) 
when  special  circumstances  are  present. 

The  special  circumstances  identified 
by  the  Ucensee  in  their  August  2, 1993, 
letter  for  SNPS  are:  (1)  SNPS  is 
shutdown,  and  defueled;  (2)  the  plant  is 
being  dismantled  in  accordance  with  an 
approved  DP;  (3)  SNPS  requires  only 
certain  basic  systems  to  be  in  service, 
and  none  of  these  systems  are  safety 
related;  (4)  the  training  requirements 
necessary  to  assure  adequate  protection 
of  the  public  health  and  safety  in  a 
permanently  shutdown  and  defueled 
facility  are  significantly  less  than  the 
training  requirements  necessary  to 
assure  the  public  health  and  safety  at  an 
operating  facility;  (5)  the  existing 
training  requirements  identified  in  the 
NRC  approved  SNPS  DP  provide  the 
necessary  protection  for  the  public 
health  and  safety,  given  the  status  of  the 
plant;  and  (6)  there  are  no  credible 
accident  scenarios  that  could  result  in 
offsite  doses  greater  than  a  small 
fraction  of  the  U.S.  Environmental 
Protection  Agency's  "Protective  Action 
Guidelines." 

This  exemption  would  relieve  the 
licensee  firom  the  training  requirements 
for  all  nine  categories  of  personnel 
listed  in  10  CFR  50.120.  The  nine 
categories  that  would  be  exempted  are: 
tl)  Non-licensed  operators;  (2)  shift 
supervisors;  (3)  shift  technical  advisor; 

(4)  instrument  and  control  technician; 

(5)  electrical  maintenance  personnel;  (6) 
mechanical  maintenance  personnel;  (7) 
radiological  protection  technician;  (8) 
chemistry  technician;  and  (9) 
engineering  support  personnel.  The 
only  category  of  personnel  at  SNPS  that 
performs  duties  comparable  to  those 
required  during  plant  operations  is  the 
radiation  protection  personnel.  The 
training  requirements  for  the  radiation 
protection  personnel  are  defined  in  the 
SNPS  DP.  An  exemption  from  the 
requirements  of  10  CFR  50.120  does  not 
relieve  the  licensee  from  requirements 


or  commitments  to  train  and  qualify 
facility  persoimel  as  defined  in  the 
approved  SNPS  DP.  Requiring  SNPS,  a 
facility  that  is  approximately  75  percent 
dismantled,  to  comply  with  the  training 
requirements  specified  in  10  CFR  50.120 
is  not  necessary  to  achieve  the 
imderlying  purpose  of  the  rule. 

IV 

The  staff  finds  that  the  special 
circumstances  at  SNPS,  presented  in 
Section  in  above,  satisfy  the 
requirements  of  10  CFR  50.12(a)(2)(ii). 


The  NRC  staff  has  determined  that 
pursuant  to  10  CFR  50.12(a)(1),  that  an 
exemption  can  be  authorized  by  law, 
and  that  this  exemption  will  not  present 
an  undue  risk  to  the  public  health  and 
safety  and  is  consistent  with  the 
common  defense  and  security. 
Accordingly,  the  NRC  hereby  grants  an 
exemption  to  the  portions  of  10  CFR 
50.120  that  apply  to  the  establishment, 
implementation,  and  maintenance  of 
training  programs  using  a  systems 
approach  to  training.  This  exemption 
does  not  reUeve  the  licensee  of  any 
other  training  requirements  or 
commitments  that  were  made  to  the 
NRQ 

Pursuant  to  10  CFR  51.32,  the  NRC 
has  determined  that  the  granting  of  this 
exemption  will  not  have  a  significant 
effect  on  the  quality  of  the  human 
environment  (58  FR  61930.  dated 
November  23, 1993). 

A  copy  of  the  licensee's  request  for 
exemption  and  supporting 
documentation  dated  August  2, 1993, 
and  the  NRC  staffs  Safety  Evalviation, 
included  in  the  exemption,  are  available 
for  the  public  inspection  at  the  NRC's 
Public  Document  Room,  2120  L  Street 
NW..  Washington,  DC  20037.  and  at  the 
Shoreham  Wading  River  Public  Library, 
Shoreham  Wading  River  High  School, 
Route  25A,  Shoreham,  NY  11792. 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville.  Maryland,  this  24th  day 
of  November,  1993. 

For  the  Nuclear  Regulatory  Commission 

John  T.  Greeves, 

Director,  Division  of  Low-Level  Waste 
Management  and  Decommissioning.  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
[FR  Doc.  93-29525  Filed  12-1-93;  8:45  am) 
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[Doctot  No.  SO-322,  LtcwiM  Na  NFP-82 
(PotMMion  Only)] 

Long  Island  Power  Authority 
(Shoreham  Nuclear  Power  Station  Unit 
1);  Exemption 

I 

The  Long  Island  Power  Authority 
(LIPA  or  the  Ucensee),  is  the  holder  of 
Possession-Only  License  No.  NFP-82, 
which  authorizes  possession  and 
maintenance  of  the  Shoreham  Nuclear 
Power  Station.  Unit  1  (SNPS).  The 
license  states,  among  other  things,  that 
SNPS  is  subject  to  all  rules,  regulations, 
and  orders  of  the  U.S.  Nuclear 
Regulatory  Commission  now  or 
hereafter  in  effect.  SNPS  is  a  boiling 
water  reactor  located  in  the  town  of 
Brookhaven,  Suffolk  County.  New  York, 
about  50  miles  east  of  New  York  City  on 
the  north  shore  of  Long  Island.  SNPS  is 
permanently  shut  dov^m.  and  currently 
in  the  process  of  being  decommissioned. 
Decommissioning  of  SNPS  is 
approximately  75  percent  complete. 
LIPA  estimates  that  the  facility  license 
will  be  terminated  and  the  facility  will 
be  released  for  unrestricted  use  in  1955. 

The  reactor  is  permanently  defueled 
and  all  the  fuel  assemblies  are  currently 
stored  in  the  Spent  Fuel  Storage  Pool. 
At  the  time  of  the  plant's  final 
shutdown  (Jime  1987),  the  average  fuel 
bumup  was  calculated  to  be 
approximately  two  effective  full-power 
days.  Because  the  fuel  heat  decay  rate  is 
low  (220  watts),  active  cooling  of  the 
fuel  is  not  required.  In  addition,  LIPA 
has  entered  into  a  contract  with 
Philadelphia  Electric  Company  to  sell 
the  fuel,  and  fuel  transfer  began  in 
September  1993.  LIPA  estimates  that 
fuel  transfer  will  be  completed  in  May 
1994". 

U 

By  letter  dated  July  6, 1993.  LIPA 
requested  an  exemption,  in  accordance 
with  10  CFR  20.2301.  from  the  revised 
requirements  in  10  CFR  20.1001  through 
20.2401  of  the  Code  of  Federal 
Regulations.  10  CFR  20.2301  allows  an 
exemption  provided  that  the  exemption 
would  not  result  in  undue  hazard  to  life 
or  property.  LIPA  requested  an 
exemption  because:  (1)  SNPS 
decommissioning  will  be  approximately 
90  percent  completed  by  January  1. 
1994.  and  the  benefits  from 
implementing  the  revised  10  CFR  Part 
20  would  not  be  realized  during  the 
remaining  short  period  of 
decommissioning,'  approximately  24 
months;  and  (2)  the  estimated  cost  of 
one  million  dollars  to  implement  the 
revised  program  Is  not  warranted 
because  of  the  limited  duration  of  the 


SNPS  decommissioning  project,  and  the 
one  million  dollar  cost  to  convert  to  the 
revised  requirements  poses  an  imdue 
hardship  of  LEPA.  Althou^  the  staff 
believes  that  UPA's  estimated  cost  of 
one  million  dollars  to  convert  to  the 
revised  requirements  is  high,  and  that 
SNPS  provided  Uttle  information  to 
support  this  cost  estimate,  the  staff 
agrees  that  the  benefits  from 
implementing  the  revised  requirements 
would  not  be  realized. 

The  Decommissioning  Plan  (DP) 
estimated  a  collective  dose  projection 
for  occupational  and  ALARA  purposes 
of  1989  person-rems  to 
decommissioning  SNPS.  Using  the 
current  SNPS  radiation  protection  and 
ALARA  programs,  the  actual  exposure 
for  the  75-percent  completed 
decommissioning  of  SNPS  is  2.7  person- 
rems,  and  the  total  estimated  exposure 
to  decommission  SNPS  is  4.5  person- 
rems  using  the  current  radiation 
protection  program.  The  current 
radiation  protection  program  has  proven 
extremely  effective  in  ensuring  the 
health  and  safety  of  both  the  public  and 
worker.  The  ctirrent  program  has 
reduced  the  estimated  collective  dose 
projections  for  occupational  and 
ALARA  purposes  by  an  estimated  184 
person-rems.  In  addition,  UPA 
estimates  that  the  1994  exposure  to 
complete  the  SNPS  decommissioning 
will  be  less  than  0.3  person-rem.  The 
maximum  exposure  received  during  the 
decommissioning  program  to  date  by 
any  worker  was  0.045  rem  per  quarter. 
The  average  individual  exposure  was 
0.00026  rem  per  quarter.  These 
individual  exposures  are  well  within 
the  10  CFR  part  20  quarterly  dose  limits, 
and  within  the  revised  10  CFR  part  20 
limit  of  5  rems.  Thus,  the  intent  of  the 
revised  10  CFR  part  20  is  met.  and  no 
apparent  benefit  would  be  reahzed  by 
requiring  implementation  of  the  new  10 
CFR  part  20. 

[The  staff  agrees  with  the  licensee's 
analyses  and  concludes  that  sufficient 
bases  have  been  presented  for  approval 
of  the  request  for  an  exemption, 
pursuant  to  10  CFR  20.2301,  from  the 
requirements  of  the  revised  10  CFR 
20.1001  through  20.2401,  for  the 
completion  of  the  decommissioning  of 
SNPS. 

IVJI 

Based  on  the  above  evaluation,  the 
NRC  has  determined  that  pursuant  to  10 
CFR  20.2301,  a  scheduler  exemption  is 
authorized  by  law,  will  not  present  an 
undue  risk  to  the  public  health  and 
safety,  and  is  consistent  with  the 
common  defense  and  security. 


Accordingly,  the  NRC  hereby  grants  a 
schedular  exemption  from  the  revised 
10  CFR  part  20  that  would  be  effective 
January  1, 1994,  and  in  effect  allows 
SNPS  to  operate  2  years  beyond  January 
1, 1994,  and  complete  the 
decommissioning  of  SNPS  imder  the 
existing  requirements  of  10  CFR  20.1 
through  20.601. 

Pursuant  to  10  CFR  51.32,  the  NRC 
has  determined  that  the  granting  of  this 
schedular  exemption  will  have  no 
significant  impact  on  the  environment 
(58  FR  60469,  November  16, 1993). 

A  copy  of  the  licensee's  request  for  an 
exemption  and  supporting 
documentation  dated  July  6, 1993,  and 
the  NRC  staffs  Safety  Evaluation  Report 
are  available  for  the  public  inspection  at 
the  NRC's  Public  Document  Room.  2120 
L  Street,  NW.,  Washington,  DC  20037, 
and  at  the  Shoreham  Wading  River 
Public  Library,  Shoreham  Wading  River 
High  School,  Route  25A,  Shoreham,  NY 
11792. 

This  schedular  exemption  is  effective 
upon  issuance. 

Dated  at  Rockville,  Maryland,  this  24th  day 
of  November.  1993. 

For  The  Nuclear  Regulatory  Commission. 
John  T.  Greeves, 

Director,  Division  of  Low-Level  Waste 
Management  and  Decommissioning,  Office  of 
Nuclear  Materia]  Safety  and  Safeguards. 
[FR  Doc.  93-29520  Filed  12-1-93;  8:45  am) 
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[Docket  No.  50-171] 

Philadelphia  Electric  Company  (Peach 
Bottom  Atomic  Power  Station,  Unit  1); 
Exemption 

I 

The  Philadelphia  Electric  Company 
(the  licensee),  is  the  holder  of 
Possession-Only  License  (POL)  No. 
DPR-12  which  authorizes  possession 
and  maintenance  of  the  Peach  Bottom 
Atomic  Power  Station.  Unit  1  (PBAPS- 
1).  The  license  provides,  among  other 
things,  that  the  plant  is  subject  to  all 
rules,  regulations,  and  Orders  of  the 
U.S.  Nuclear  Regulatory  Commission 
now  or  hereafter  in  effect.         " 

PBAPS-1  is  a  permanently  shutdown, 
high-temperature,  gas-cooled  reactor 
that  permanently  ceased  power 
operations  in  1974.  PBAPS  is  located  at 
the  licensee's  site  in  Delta, 
Peimsylvania.  The  fuel  was  removed 
from  the  reactor  and  shipped  offsite.  A 
POL  was  issued  July  6,  1974.  A 
condition  of  the  PBAPS-1  POL  No. 
DPR-12  states:  "The  licensee  is  not 
authorized  to  operate  the  reactor.  Fuel 
may  not  be  placed  in  the  reactor  vessel." 
PBAPS-1  is  currently  in  SAFSTOR  until 


2015.  The  licensee  is  planning  to 
decommission  PBAPS-1  simultaneously 
with  the  PBAPS-2  and  PBAPS-3  in 
2015. 

n 

The  NRC  is  considering  granting  an 
exemption  from  the  training 
requirements  of  10  CFR  50.120  for  those 
categories  of  personnel  listed  in  10  CFR 
50.120.  This  rule  states  the  follqwing: 

"  •  *  *  each  nuclear  power  plant 
hcensee,  by  (October  25, 1993,  publication) 
shall  establish,  Implement,  and  maintain  a 
training  program  derived  from  a  systems 
approach  to  training  as  defined  in  10  CFR 
55.4." 

The  intent  of  K)  CFR  50.120  is  to 
ensure  that  civilian  nuclear  power  plant 
ofierating  personnel  are  trained  ana 

3ualified  to  safely  operate  and  maintain 
le  facility  commensurate  with  the 
safety  status  of  the  facihty. 

m 

The  NRC  may  grant  exemptions  from 
the  requirements  of  the  regulations 
which,  pursuant  to  10  CFR  50.12(a),  are 
(1)  authorized  by  law,  will  not  present 
an  undue  risk  to  the  public  health  and 
safety,  and  are  consistent  with  the 
common  defense  and  security;  and  (2) 
when  special  circumstances  are  present. 
Section  50.12(a)(2)(ii)  of  10  CFR  50.12 
provides  that  special  circumstances 
exist  when  application  of  the 
regulations  in  the  particular 
circumstances  would  not  serve  the 
underlying  purpose  of  the  rule  or  is  not 
necessary  to  achieve  the  imderlying 
purpose  of  the  rule.  The  NRC  will  not 
consider  granting  an  exemption  imless 
special  circumstances  are  present.  The 
special  circumstances  identified  in  the 
licensee's  letter  of  July  30, 1993,  for 
PBAPS-1  are:  (1)  The  reactor  has  been 
defueled;  (2)  the  fuel  is  removed  from 
the  reactor  and  stored  offsite;  (3)  the 
reactor  license  has  been  amended  to 
prohibit  the  reactor  from  returning  to 
operation;  (4)  the  training  requirements 
necessary  to  assure  adequate  protection 
of  the  pubUc  health  and  safety  at  a 
permanently  shutdown  and  defueled 
faciUty  are  significantly  less  than  the 
training  requirements  necessary  to 
assure  the  public  health  and  safety  at  an 
operating  facility;  and  (5)  there  are  no 
credible  accident  scenarios  that  could 
result  in  offsite  doses  greater  than  a 
small  fraction  of  the  U.S.  Environmental 
Protection  Agency's  "Protective  Action 
Guidelines." 

This  exemption  would  relieve  the 
licensee  from  the  training  requirements 
for  all  nine  categories  of  personnel 
listed  in  10  CFR  50.120.  The  nine 
categories  that  would  be  exempted  are: 
(1)  non-licensed  operators;  (2)  shift 
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supervisors:  (3)  shift  technical  advisor 

(4)  instnunent  and  control  tedinician: 

(5)  electrical  maintenance  personnel;  (6) 
mechanical  maintenance  personnel;  (7) 
radiological  protection  technician;  (8) 
chemistry  technician;  and  (9) 
engineering  support  personnel. 

The  only  category  of  personnel  at 
PBAPS-1  who  perfonns  similar  duties 
comparable  to  tnose  required  during 
plant  opel'ations  is  the  radiological 
protection  technician.  For  all  personnel 
in  the  radiological  protection  category, 
PBAPS-2  and  PBAPS-3  personnel 
perform  those  tasks  on  an  as  needed 
basis  for  PBAPS-1.  and  all  PBAPS-2 
and  PBAPS-3  personnel,  including 
those  who  perform  work  on  PBAPS-l, 
are  trained  in  accordance  with  the 
PBAPS-2  and  PBAPS-3  approved 
training  program. 

This  exemption  would  reUeve  the 
licensee  from  the  training  program 
requirements  of  10  CFR  50.120.  Because 
of  the  reduced  nuclear  safety 
significance  at  PBAPS-1,  it  is  not 
necessary  to  require  PBAPS-1  to 
comply  with  the  training  requirements 
specified  in  10  CFR  50.120  to  achieve 
the  underlying  purpose  of  the  rule. 
However,  it  will  not  reUeve  the  licensee 
from  previous  requirements  or 
commitments  to  train  and  quahfy 
faciUty  personnel. 

IV 

The  staff  agrees  with  the  licensee's 
analyses  as  presented  in  Section  m 
above  and  concludes  that  sufficient 
bases  exist  for  approving  the  exemption 
request.  In  addition,  the  staff  finds  that 
the  special  circumstances  presented 
satisfy  the  requirements  of  10  CFR 
50.12(a)(2)(ii). 


Based  on  the  special  circumstances  at 
PBAPS-1,  the  NRC  staff  has  determined 
that,  pursuant  to  10  CFR  50.12(a)(1),  an 
exemption  is  authorized  by  law,  and 
that  this  exemption  will  not  present  an 
undue  risk  to  the  pubUc  health  and 
safety  and  is  consistent  with  the 
common  defense  and  security. 
Accordingly,  the  NRC  hereby  grants  an 
exemption  to  the  portions  of  10  CFR 
50.120  that  apply  to  the  establishment, 
implementation,  and  maintenance  of 
training  programs  using  a  systems 
approach  to  training.  This  exemption 
does  not  reUeve  the  licensee  of  any 
other  training  requirements  or 
commitments  that  were  made  to  the 
NRS. 

Pursuant  to  10  CFR  51.32,  the  NRC 
has  determined  that  the  granting  of  this 
exemption  will  not  have  a  significant 
effect  on  the  quality  of  the  human 


environment  (58  PR  61930,  dated 
November  23, 1993). 

A  copy  of  the  licensee's  request  for 
exemption  and  supporting 
documentation  dated  July  30, 1993,  and 
the  NRC  staff's  Safety  Evaluation, 
included  in  the  exemption,  are  available 
for  public  inspection  at  the  NRCs 
PubUc  Doomaent  Room  the  Gelman 
Building,  2120  L  Street  NW.. 
Washington,  DC  20037,  and  at  the  local 
pubUc  document  room  at  the  State 
Library  of  Pennsylvania,  Walnut  Street 
and  Commonwealth  Avenue, 
Harrisburg,  PA  17105. 

This  exemption  is  effiective  upon 
issuance. 

Dated  at  Rockville,  Maryland,  this  24th  day 
of  November  1993. 

For  the  Nuclear  Regulatory  Commission. 
JohnT.  Graeves, 

Director,  Division  of  Low-Level  Waste 
Management  and  Decommissioning,  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
[FR  Doc.  93-29524  Filed  12-1-93;  8:45  am] 
BtUJNQ  COOe  7S90-01-M 


[Doclwt  No.  50-267] 

Public  Service  Company  of  Colorado 
(Fort  St.  Vrain  Nuclear  Generating 
Station);  Exemption 

I 

The  PubUc  Service  Company  of 
Colorado  (PSC  or  the  licensee),  is  the 
holder  of  Possession-Only  License 
(POL)  No.  DPR-34,  which  authorizes 
possession  and  maintenance  of  the  Fort 
St.  Vrain  Nuclear  Generating  Station 
(FSV).  The  Ucense  provides,  among 
other  things,  that  the  plant  is  subject  to 
all  rules,  regulations,  and  Orders  of  the 
U.S.  Nuclear  Regulatory  Commission 
now  or  hereafter  in  effect. 

FSV  is  a  high-temperature,  gas-cooled 
reactor  that  is  located  at  the  Ucensee's 
site  In  Weld  County.  Colorado.  FSV  is 
permanently  shutdown,  defueled,  and 
currently  in  the  process  of  being 
decommissioned.  All  spent  fuel  has 
been  transferred  to  the  PSC  Independent 
Spent  Fuel  Storage  Installation  (ISFSI) 
that  is  located  onsite.  and  is  licensed 
under  10  CFR  part  72. 

n 

By  letter  dated  August  9. 1993,  the 
licensee  requested  an  exemption  from 
the  training  rule  requirements  for  all 
nine  categories  of  personnel  listed  in  10 
CFR  50.120.  This  rule  states  the 
following: 

*  •  *  each  nuclear  power  plant  licensee, 
by  (October  25, 1993,  publication]  shaU 
establish,  implement,  and  maintain  a  training 
program  derived  from  a  systems  approach  to 
training  as  defined  in  10  CFR  55.4. 


The  Intent  of  10  CFR  50.120  is  to 

ensure  that  civilian  nuclear  power  plant 
operating  personnel  are  trained  and 
quaUfied  to  safely  operate  and  maintain 
the  faciUty  commensurate  with  the 
status  of  the  faciUty. 

ra 

The  NRC  may  grant  exemptions  from 
the  requirements  of  the  regulations 
which,  pursuant  to  10  CFR  50.12(a),  are: 
(1)  Authorized  by  law,  wiU  not  present 
an  undue  risk  to  the  pubUc  health  and 
safety,  and  are  consistent  with  the 
common  defense  and  security;  and  (2) 
when  special  circumstances  are  present. 

The  purpose  of  10  CFR  50.120  is  to 
ensxire  that  civiUan  nuclear  power  plant 
operating  personnel  are  trained  and 
quaUfied  to  safely  operate  and  maintain 
the  faciUty  commensurate  with  the 
status  of  the  faciUty.  The  training 
requirements  necessary  to  assure 
adequate  protection  of  the  public  health 
and  safety  at  a  permanently  shutdown 
and  defueled  fadhty  that  is  actively 
being  dismantled  are  significantly  less 
than  the  training  requirements  at  an 
operating  faciUty. 

Special  cinmmstances  were  identified 
by  the  Ucensee  in  their  August  9. 1993. 
letter  for  FSV,  namely: 

(1)  The  reactor  has  been  defueled,  and 
the  fuel  is  stored  in  the  ISFSI; 

(2)  The  plant  is  being  dismantled  in 
accordance  with  an  approved 
Decommissioning  Flan  (DP); 

(3)  There  are  no  credible  accident 
scenarios  that  could  result  in  offsite 
doses  greater  than  a  smaU  fraction  of  the 
U.  S.  Environmental  Protection 
Agency's  "Protective  Action 
GuideUnes;"  and 

(4)  The  existing  training  requirements 
identihed  in  the  NRC  approved  FSV  DP 
addresses  the  training  requirements 
necessary  to  protect  the  pubUc  health 
and  safety  given  the  status  of  the  plant. 

This  exemption  would  relieve  the 
Ucensee  of  the  training  requirements  for 
all  nine  categories  of  personnel  listed  in 
10  CFR  50.120.  The  nine  categories  that 
would  be  exempted  are:  (1)  Non- 
licensed  operators;  (2)  shift  supervisors; 
(3)  shift  technical  advisor;  (4) 
instrument  and  control  technician;  (5) 
electrical  maintenance  personnel;  (6) 
mechanical  maintenance  personnel;  (7) 
radiological  protection  technician;  (8) 
chemistry  technician;  and  (9) 
engineering  support  personnel.  An 
exemption  from  the  requirements  of  10 
CFR  50.120  does  not  reUeve  the  Ucensee 
of  requirements  or  commitments  to  train 
and  quaUfy  faciUty  personnel  as  defined 
in  their  approved  DP. 

The  only  category  of  personnel  at  FSV 
that  perfonns  duties  comparable  to 
those  required  dtiring  plant  operations 
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is  the  radiation  protection  personnel. 
The  training  requirements  of  persoimel 
in  this  category  are  defined  in  the 
approved  DP. 


1 

The 


le  staff  finds  that  the  special 
circumstances  at  FSV  presented  in 
Section  in  above  satisfy  the 
reouirements  of  10  CFR  50.12(a)(2)(u). 

V 

The  NRC  staff  has  determined  that, 
pursuant  to  10  CFR  50.12(a)(1).  an 
exemption  can  be, authorized  by  law, 
and  that  this  exemption  wiU  not  present 
an  undue  risk  to  the  pubUc  health  and 
safety  and  is  consistent  with  the 
common  defense  and  secxirity. 
Accordingly,  the  NRC  hereby  grants  an 
exemption,  pursuant  to  10  CFR  50.12,  to 
the  training  requirements  of  10  CFR 
50.120  for  FSV.  This  exemption  does 
not  reUeve  the  Ucensee  of  any  other 
training  requirements  or  commitments 
that  were  made  to  the  NRC. 

Pursuant  to  10  CFR  51.32.  the  NRC 
has  determined  that  the  granting  of  this 
exemption  will  not  have  a  significant 
effect  on  the  quaUty  of  the  human 
environment  (58  FR  61931.  dated 
November  23. 1993). 

A  copy  of  the  Ucensee's  request  for 
exemption  and  supporting 
documentation  dated  August  9, 1993, 
and  the  NRC  stafTs  Safety  Evaluation, 
included  in  the  exemption,  are  available 
for  pubUc  inspection  at  the  NRCs 
PubUc  Document  Room,  2120  L  Street, 
NW.,  Washington.  DC  20037  and  at  the 
Weld  Library  District — ^Downtown 
Branch.  919  7th  Street,  Greeley,  CO 
80631. 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Maryland  this  24th  day 
of  November,  1993. 

For  The  Nuclear  Regulatory  Commission. 
John  T.  Greeves, 

Director,  Division  of  Low-Level  Waste 
Management  and  Decommissioning,  Office  of 
Nudear  Material  Safety  and  Safeguards. 
[FR  Doc.  93-29522  Filed  12-1-93;  8:45  am] 

BILUNC  CODE  7590-01 -P 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Rescission  of  0MB  Circular  No.  A-120, 
Guidelines  for  the  Use  of  Advisory  and 
Assistance  Services 

AGBICY:  Office  of  Management  and 

Budget  (0MB),  ExecuUve  Office  of  the 

President. 

ACTION:  Notice  of  rescission  of  OMB 

circular  No.  A-120. 


SUMMARY:  Notice  is  hereby  given  that 
the  Office  of  Management  and  Budget 
Circular  No.  A-120,  "GuideUnes  for  the 
Use  of  Advisory  and  Assistance 
Services,"  dated  January  4, 1988,  is 
rescinded.  Guidance  contained  in  the 
Circular  has  been  revised  and 
incorporated  into  other  poUcy 
documents,  as  appropriate.  Those 
documents  include:  (1)  Office  of  Federal 
Procurement  PoUcy  (OFPP)  PoUcy 
Letter  93-1  on  "Management  Oversight 
of  Service  Contracting,"  (2)  OFPP  PoUcy 
Letter  92-1  on  "Inherently 
Governmental  Functions."  (3)  OFPP 
PoUcy  Letter  91-2  on  "Service 
Contracting."  (4)  OFPP  PoUcy  Letter 
89-1  on  "ConfUcts  of  Interest 
AppUcable  to  Consultants,"  (5)  OMB 
Circular  A-76  on  "Performance  of 
Commercial  Activities,"  and  (6)  OFPP's 
Guidance  on  Contract  Administration. 
SUPPLEkSNTARY  INFORMAHON:  The 
proposed  notice  of  rescission  of  OMB 
Circular  No.  A-120  was  pubUshed  in 
the  December  20, 1991  Federal  Register 
(56  FR  66089).  The  notice  of  OMBs 
intent  to  rescind  the  Qrcular  was 
pubUshed  concurrently  with  OFPP's 
proposed  PoUcy  Letter  on  "Management 
Oversight  of  Service  Contracting." 
Twenty-eight  comments  were  received 
in  response  to  the  notices. 

Several  coramenters  supported  the 
rescission  of  the  Qrcular  while  others 
expressed  concern  that  the  coverage  of 
the  new  OFPP  PoUcy  Letter  93-1  was 
much  broader  and  could  increase  the 
procurement  lead  time  in  service 
contracting.  The  PoUcy  Letter  has  been 
revised  to  reduce  the  administraUve 
burden  and  sUll  provide  better 
management  controls  in  service 
contracting.  We  beUeve,  however,  that 
the  Qrcular,  which  has  not  been 
effective  in  providing  good  management 
controls  to  prevent  abuses  in  the  use  of 
consulting  services,  should  be 
rescinded. 

Moreover,  the  Qrcular's  definition  of 
advisory  and  assistance  is  in  confUct 
with  the  statutory  definition  of 
consulting  services  that  was  included  in 
the  1993  Departments  of  Labor,  Health 
and  Human  Services,  and  Education 
Appropriations  Act  (Pub.  L.  102-394). 
The  law  requires  OMB  to  estabUsh 
funding  for  consulting  services  for  each 
department  and  agency  as  a  separata 
object  classification  in  the  President's 
Budget.  This  requirement  was 
implemented  by  revising  the  OMB 
Circular  No.  A-11  (Preparation  and 
Submission  of  Budget  Estimates) 
guidance  to  eliminate  the  reference  to 
A-120  and  use  the  statutory  definition. 
Therefore,  rescinding  the  A-120 
guidance  would  eliminate  any  potential 


confusion  that  may  exist  when  agencies 
develop  their  object  classification  data. 

The  new  OFPP  PoUcy  Letter  93-1, 
which  includes  much  of  the  guidance 
contained  in  the  Circular,  establishes 
Govemment-wde  poUcy  for  Executive 
departments  and  agencies  to  use  in 
managing  and  controlling  the  use  of 
services  contracts  so  that  the  needs  of 
the  users  are  better  satisfied.  Specific 
guidance  on  what  consUtutes  good 
management  practices  is  provided 
through  a  series  of  questions  that  should 
help  agencies  improve  controls  in  the 
five  areas  that  require  increased 
management  scrutiny:  inherently 
governmental  functions,  cost 
effectiveness.  Government  control, 
conflicts  of  interests,  £md  competition. 
FOR  FURTHER  INFORMATK)N  CONTACT: 
Linda  G.  WilUams,  Deputy  Associate 
Administrator.  (202)  395-3302.  To 
obtain  a  copy  of  this  Transmittal 
Memorandum,  please  caU  the  Executive 
Office  of  the  President's  PubUcaUons 
Office  at  (202)  395-7332. 

Dated:  Nov-ember  19, 1993. 
Allan  V.  Boiman, 

Administrator. 

[FR  Doc.  93-29341  Filed  12-1-93;  845  am) 

BlUmO  CODE  9110-01-M 


Office  of  Federal  Procurement  Policy 

Policy  Letter  on  Management 
Oversight  of  Service  Contracting 

AGENCY:  Executive  Office  of  the 
President.  Office  of  Management  and 
Budget  (OMB),  Office  of  Federal 
Procurement  PoUcy. 
action:  The  Office  of  Federal 
Procurement  Policy  (OFPP)  is  issuing  a 
PoUcy  Letter  on  the  "Management 
Oversight  of  Service  Contracting."  The 
guidance  contained  in  OMB  Circular 
No.  A-120,  "Guidelines  for  the  Use  of 
Advisory  and  Assistance  Services," 
dated  January  4. 1988 — which  has  been 
rescinded  by  Transmittal  Memorandimi 
No.  1 — has  been  revised  and 
incorporated  into  this  PoUcy  Letter  and 
other  policy  documents,  as  appropriate. 

SUMMARY:  The  Government  relies  on  the 
private  sector  for  a  wide  range  of 
services  from  routine  support  functions 
such  as  grounds  maintenance  to  highly 
specialized  professional,  technical  and 
'  managerial  advice.  Such  services 
provide  essential  support  for  an  agency 
to  accompUsh  its  mission.  Accordingly, 
management  control  procedures  are 
necessary  to  ensure  that  quaUty  and 
good  contractor  performance  are 
achieved  in  service  contracting.  This 
PoUcy  Letter  establishes  Government- 
wide  policy  for  Executive  departments 
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and  agendas  to  use  in  managing  and 
controlling  the  acquisition  and  use  of 
services  contracts.  The  Policy  Letter  sets 
forth  specific  guidance  on  what 
constitutes  good  management  practices 
in  the  use  of  such  contracts  so  that  the 
needs  of  users  are  better  satisfied. 

Over  the  years,  both  real  and 
perceived  problems  have  been 
identified  in  the  area  of  services 
contracting.  Some  of  the  major  problem 
areas — associated  primarily  with  the  use 
of  contracts  for  consulting  services  (i.e., 
advisory  and  assistance  services)— 
include  lack  of  competition,  the 
potential  for  confUcts  of  interest  on  the 
part  of  services  contractors,  and  the 
failure  of  the  Government  to  exercise 
adequate  control  over  these  contractors. 
Accordingly,  this  Policy  Letter  specifies, 
with  reasonable  detail,  what  the 
essential  considerations  should  be  in 
those  areas  that  require  close 
management  scrutiny.  The  guidance 
may  not  cover  all  aspects  of  good 
contract  management,  nor  is  it  intended 
to  be  a  modification  to  existing  policies, 
unless  otherwise  stated.  Agencies 
should,  therefore,  consult  the  applicable 
authority  for  definitive  guidance  in  any 
area  where  such  authority  may  be 
referenced. 

This  Policy  Letter  sets  out  a  series  of 
questions  as  guidelines  for  agencies  to 
use  in  improving  controls  in  the  five 
areas  that  reqiiire  increased 
management  scrutiny:  Inherently 
Governmental  functions,  cost 
effectiveness.  Government  control, 
conflicts  of  interest,  and  competition. 
Agencies  are  to  review  requirements  for 
services  contracts  on  an  individual  or 
class  basis  to  determine  if  the 
guidelines,  provided  in  the  PoUcy 
Letter,  are  appUcable.  If  the  guidelines 
apply,  and  there  is  an  "affirmative" 
response  to  any  of  the  questions, 
agencies  must  ensure  that  management 
control  procedures  are  in  place  to 
eUminate  the  potential  for  abuse. 

The  Policy  Letter  is  not  applicable  to 
services  that  are  (1)  obtained  through 
personnel  appointments  and  advisory 
committees,  (2)  obtained  through 
personal  service  contracts  authorized  by 
statute,  or  (3)  for  construction,  as 
defined  in  §  36.102  of  the  Federal 
Acquisition  Regulation  (FAR). 

Services  obtained  imder  contracts 
below  the  small  purchase  threshold  and 
services  incidental  to  supply  contracts 
are  excluded  from  the  management 
oversight  responsibihties  set  forth  in 
sections  8a  and  8b  of  this  PoUcy  Letter. 
However,  agencies  are  encouraged  to 
apply  management  controls,  as 
necessary,  to  ensure  that  the  abuses 
covered  in  section  7  are  not  occurring. 


The  Policy  Letter  requires  each 
agency  to  designate  a  senior 
management  official,  preferably  at  the 
Senior  Executive  Service  level,  to  be 
responsible  and  accountable  for 
ensiuing  comphance  with  the 
provisions  contained  therein.  Each 
agency  is  also  required  to  establish 
written  management  control  procedures 
that  outline  the  senior  management 
official's  responsibihties  as  they  relate 
to  the  review  and  approval  of 
requirements  for  services,  and  the 
process  to  follow  to  correct  and 
doaunent  any  noncomphance  with 
estabUshed  management  controls. 

The  PoUcy  Letter  gives  the  senior 
management  official  the  flexibiUty  of 
designating  certain  types  of  services  for 
a  class  rather  than  individual  review  if 
it  can  be  justified  to  the  agency  head 
that  those  services  are  not  subject  to 
abuse  in  the  areas  that  require  increased 
management  scrutiny.  Guidelines  are 
provided  on  the  types  of  services  that 
may  be  reviewed  on  a  class  basis.  An 
agency's  review  and  approval  levels  and 
class  designations  must  be  included  in 
its  management  control  procedures. 
The  senior  management  official  is 
required  to  submit  a  one-time  report  to 
the  agency  head,  with  a  copy  to  OFPP, 
on  the  agency's  implementation  of  the 
poUcies  contained  in  the  Policy  Letter. 
The  information  to  be  included  in  the 
report  is  set  forth  in  Section  8b.(4). 
Agencies  are  required  to  continue 
reporting  data  on  contract  actions  for 
services  to  the  Federal  Prociuement 
Data  System,  but  the  requirement  to 
categorize  separately  contract  advisory 
and  assistance  services  is  eliminated. 

The  Policy  letter  requires  the  agency 
procurement  executive  to  ensure  that 
the  agency  is  in  compliance  with  this 
PoUcy  Letter  prior  to  certifying  the 
proou^ment  system  in  accordance  with 
Executive  Order  12352.  A  copy  of  the 
certification  shall  be  provided  to  the 
OFPP. 

The  Inspectors  General  are 
encouraged  to  conduct  vulnerabiUty 
assessments  of  service  contracting  and, 
where  warranted,  include  in  their 
annual  plans  a  review  of  service 
contracts  to  ensure  that  management 
control  procedures  are  adequate  to 
prevent  abuses,  contractor  performance 
met  contract  requirements  and  abuse  are 
not  occurring  in  purchases  for  services 
below  the  small  purchase  threshold. 

This  PoUcy  Letter  is  pubUshed 
pursuant  to  the  authority  of  Section  6(a) 
of  the  Office  of  Federal  Procurement 
PoUcy  Act,  as  amended,  codified  at  41 
U.S.C.  405,  which  authorizes  the 
Administrator,  OFPP,  to  prescribe 
Government-wide  procurement  poUcies. 


SUPPLEMENTARY  INFORMATION:  A 

proposed  PoUcy  Letter  and  request  for 
comments  was  pubUshed  in  the 
December  20, 1991  Federal  Register  (56 

FR  66091).  Twenty-eight  comments 
were  received  in  response  to  the  Federal 
Register  notice.  Of  the  responses,  five 
were  from  the  private  sector.  A 
sununary  of  the  more  significant 
comments  received  and  OFPP  responses 
to  them  follows: 

1.  Duplication  of  existing  regulations. 
Several  agencies  commented  that  many 
of  the  provisions  of  the  PoUcy  Letter 
were  dupUcative  of  existing  parts  of  the 
FAR,  and  are,  therefore,  redundant. 
Some  examples  cited  as  dupUcative 
were  the  coverage  on  confUcts  of 
interest,  competition,  and  cost 
effectiveness.  Conversely,  it  was 
suggested  that,  in  those  cases  where 
FAR  coverage  existed,  a  cross-reference 
should  be  made  in  the  PoUcy  Letter. 
OFPP  recognizes  that  many  of  the 
provisions  of  the  PoUcy  Letter  may 
dupUcate  existing  FAR  coverage  and 
other  policy  documents.  However,  the 
intent  of  the  PoUcy  Letter  is  to  provide 
an  overall  approach  to  managing  and 
using  service  contracts  so  that  program 
and  procurement  officials  can  work 
togemer  to  obtain  the  services  necessary 
to  accompUsh  programmatic  goals  and 
objectives.  The  guidelines  are  designed 
to  provide  agencies  with  a 
comprehensive  management  framework 
to  eUminate,  to  the  extent  possible,  any 
potential  for  abuse  fi'om  the  time  a 
requirement  for  services  is  developed 
through  contract  award  and 
administration.  The  questions  in  the 
Appendix  are  intended  to  serve  as 
specific  guidance  that  should  help 
agency  officials  detect  potential 
problems  and  take  immediate  corrective 
action. 

We  have  included,  where  appropriate, 
cross-references  to  existing  FAR 
coverage  and  other  OFPP  PoUcy 
documents. 

2.  Definition  of  services.  A  few 
commenters  noted  that  the  definition  of 
"services"  in  the  PoUcy  Letter  appeared 
to  be  inconsistent  with  the  FAR,  the 
Service  Contract  Act,  and  the  OFPP 
PoUcy  Letter  91-2  on  "Service 
Contracting."  We  recognize  the 
inconsistency  and  have  changed  the 
definition  to  exclude  incidental  services 
performed  under  supply  contracts. 
However,  agencies  are  encouraged  to 
apply  management  controls,  as 
necessary,  to  ensure  that  abuses  are  not 
occurring  in  acquisitions  for  suppUes 
that  may  include  incidental  services. 
The  failure  to  adequately  define 
requirements  for  incidental  services 
under  supply  contracts  could  impair  the 
overall  acquisition. 
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We  did  make  clear,  however,  that 
only  nonpersonal  services  are  covered. 

3.  Exclusions.  Several  agencies 
commented  that  the  coverage  of  the 
PoUcy  Letter  is  too  broad, 
implementation  could  be  burdensome, 
and  procurement  lead  time  could  be 
increased.  Some  agencies  commented 
that  AScE  services,  incidental  services 
under  supply  contracts.  Federal 
information  processing  services,  and 
personal  service  contracts  authorized  by 
statute  should  be  excluded  from 
coverage  of  the  Policy  Letter.  Other 
agencies  suggested  that  since  blue  collar 
services  were  cited  as  appropriate  for 
class  reviews,  those  services  should  be 
excluded.  In  addition,  other  agencies 
suggested  that  the  coverage  of  this 
Policy  Letter  should  be  appUcable  to 
service  contracts  at  a  level  higher  than 
the  smaU  purchase  threshold. 

We  disagree  with  adding  more 
exclusions  and  increasing  the  threshold 
for  coverage  of  the  PoUcy  Letter.  The 
primary  reasons  why  the  guidance  in 
0MB  Circular  No.  A-120  was 
ineffective  in  preventing  abuses  in 
services  contracting  were  that  the 
definition  was  too  broad  and  ambiguous 
and  the  numerous  exclusions  made  it 
difficult  to  apply  good  management 
controls.  As  part  of  the  National 
Performance  Review,  the 
Administration  is  developing  a 
legislative  proposal  to  increase  the  small 
purchase  threshold  to  $100,000.  This 
proposal,  when  enacted,  would 
significantly  reduce  the  number  of 
service  contracts  appUcable  to  this 
Policy  Letter. 

The  PoUcy  Letter  has  been  structured 
to  provide  agencies  with  the  flexibility 
of  reviewing  requirements  for  services 
contracts  on  an  individual  or  class  basis 
to  ensure  that  the  guidelines  in  section 
7  are  being  followed  in  the  acquisition 
and  use  of  these  services.  Class  reviews 
are  permitted  to  allow  the  senior 
management  official  some  flexibility 
when  estabUshing  the  review  and 
approval  levels  in  the  agency's 
management  control  procedures.  Class 
reviews  are  not  intended  to  be  used  to 
exclude  services  from  coverage  of  the 
Policy  Letter. 

We  made  clear  in  the  text  that 
personal  service  contracts  authorized  by 
statute  are  not  covered  by  the  PoUcy 
Letter.  We  also  included  the  specific 
FAR  reference— FAR  36.102— that 
contains  the  definition  of  construction 
to  make  clear  that  only  contracts  for  the 
construction,  alteration,  or  repair 
(including  dredging,  excavating,  and 
painting)  of  buildings,  structures,  or 
other  real  property  are  excluded.  The 
Policy  Letter  is  applicable,  however,  to 
A&E  services  that  are  associated  with 


contracts  for  construction  and  all  other 
A&E  services. 

4.  Level  and  authority  of  the  senior 
management  official.  A  few  agencies,  in 
particular  the  smaUer  agencies, 
commented  that  the  requirement  in 
section  8  (Responsibihties)  for  agency 
heads  to  designate  a  senior  management 
official  at  the  Senior  Executive  Service 
(SES)  level  is  too  specific  and  could 
create  organizational  problems. 
Agencies  should  be  given  the  flexibiUty 
of  determining  their  staffing  and 
organizational  needs.  The  smaller 
agencies  contend  that  their  service 
contracting  is  minimal  and  the 
procurement  function  is  one  of  several 
performed  by  an  administrative  or 
executive  officer  that  is  not  generally  at 
the  SES  level. 

While  we  recognize  that  we  cannot 
dictate  agency  staffing  requirements,  we 
believe  that  the  management  oversight 
of  service  contracting  is  sufficiently 
important  to  warrant  the  attention  of  a 
senior  management  official,  preferably 
at  the  SES  level. 

Some  agencies  also  commented  that 
the  responsibiUty  of  the  senior 
management  official  is  unclear  as  it 
relates  to  the  review  and  approval  of 
requirements  for  services  that  are 
covered  by  this  PoUcy  Letter.  Concerns 
were  expressed  as  to  whether  it  is 
intended  for  the  senior  management 
official  to  review  and  approve  each 
requirement. 

The  PoUcy  Letter  requires  agencies  to 
estabUsh  the  senior  management 
official's  oversight  responsibihties  as 
they  relate  to  the  review  and  approval 
of  requirements  for  ser\  ices  in  their 
management  control  procedures.  Some 
agencies,  based  on  their  organizational 
structiore,  may  require  the  senior  official 
to  review  each  requirement,  while 
others  may  estabUsh  review  levels  that 
will  require  the  senior  officied  to  review 
and  approve  only  requirements  above  a 
specific  dollar  threshold.  The^enior 
management  official  is  required, 
however,  to  define  the  review  levels  in 
the  agency's  management  control 
procedures,  and  assure  that  any  such 
delegations  of  authority  are  performed 
in  a  manner  that  wiU  ensure  compliance 
with  the  PoUcy  Letter. 

Other  agencies  commented  that  the 
review  levels  to  approve  requirements 
for  services  should  be  only  one  level 
above  the  requesting  office.  We  have 
adopted  the  suggestion  and  deleted  the 
requirement  for  approval  at  least  two 
levels  above  the  requesting  office  for 
fourth  quarter  requirements. 

5.  Good  management  practices 
(Section  7).  Several  commenters  noted 
that  the  questions  in  this  section  should 
be  reviewed  to  ensure  that  an 


"affirmative"  response  denotes  a 
potential  for  abuse.  We  have  revised  the 
appropriate  questions  in  the  Appendix 
to  clarify  the  intent  of  the  guidance. 

Some  commenters  suggested  that 
questions  pertaining  to  acquisition 
plans  should  be  revised  to  reflect  that 
acquisition  plans  are  not  required  for  aU 
purchases.  FAR  7.102  states  that 
agencies  are  required  to  perform 
acquisition  planning  for  all  acquisitions. 
Although  written  plans  may  not  be 
required,  we  beUeve  that  agencies 
should  ensm«  that  the  requirements  in 
those  questions  are  being  addressed  for 
services  contracts. 

Also,  a  few  comrnenters  suggested 
that  the  guidance  in  section  7b  (Cost 
Effectiveness)  should'take  into 
consideration  the  concept  of  best  value 
and  quaUty  that  is  reflected  in  OFPP 
PoUcy  Letter  91-2.  The  guidance  tends 
to  indicate  that  cost  is  the  primary  factor 
in  determining  the  most  effective  means 
for  obtaining  services.  We  have  clarified 
the  guidance  by  adding  some 
introductory  language  on  best  value  and 
two  questions  that  pertain  to  quaUty  and 
best  value  when  obtaining  services 
where  cost  is  not  the  primary  factor  for 
awarding  the  contract. 

6.  Unnecessary  reporting 
requirements.  A  few  agencies 
commented  that  the  annual  reporting 
requirement  in  section  8  is  unnecessary 
and  imposes  an  undue  burden  on  an 
already  cumbersome  procurement 
process.  Although  the  Government's  use 
of  contractor  support  is  of  continuing 
interest  to  Congress  and  the  Executive 
Branch,  we  have  changed  the  reporting 
requirements  to  a  one-time  report  rather 
than  annual  reports  and  minimized  the 
detail  requirements.  This  change  is  in 
keeping  with  the  National  Performance 
Review's  principles  for  streamUnJng  the 
government  and  reducing  any 
unnecessary  reports  that  do  not  add 
value  to  the  process.  We  wiU  continue 
to  monitor  agencies  compUance  with 
this  PoUcy  Letter  through  review  of  IG 
reports. 

VJe  have  revised  paragraph  8b.  (4)  to 
require  the  report  to  be  submitted  not 
later  than  180  days  after  the  Policy 
Letter  is  implemented  in  the  FAR. 

7.  Conducting  audits  or  reviews  of 
purchases  for  services  below  the  small 
purchase  threshold.  Several  agencies 
commented  that  there  is  an 
inconsistency  between  section  5 
(Exclusions)  and  section  8b  as  it  relates 
to  purchases  for  services  below  the 
smaU  purchases  threshold.  Section  5 
excludes  these  purchases  from  coverage 
of  the  PoUcy  Letter,  but  section  8b 
initially  required  the  agencies  to 
conduct  periodic  reviews  or  audits  of 
these  purchases  to  ensure  that  no 
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potential  abuses  are  occurring  regarding 
these  acquisitions.  Fxulher,  several 
commenters  stated  that  purchases  below 
the  small  purchase  threshold  are  not 
tracked  in  agencies'  procurement 
systems  in  detail  by  the  purpose  of  the 
work  (product  or  service)  so  that  audit 
samples  may  not  be  easily  obtainable. 

Wnile  the  Policy  Letter  does  not 
require  agencies  to  establish 
management  control  procedures  for  the 
review  and  approval  of  purchases  for 
services  below  the  small  purchase 
threshold,  agencies  should  ensure  that 
good  procurement  practices  are  being 
followed.  We  believe  that  agencies 
should,  as  part  of  their  procurement 
management  reviews  or  internal  IG 
review  program,  conduct  periodic 
reviews  of  a  sample  of  these  purchases. 
Although  the  data  may  not  be  readily 
available  in  agencies'  automated 
procurement  systems,  contracting 
offices  should  have  information  in  their 
small  purchases'  files  in  order  to 
comply  with  this  requirement.  We  have 
revised  the  Policy  Letter  by  moving  the 
requirement  for  periodic  reviews  of 
small  purchases  from  section  8b.  and 
including  it  in  section  8d.  as  part  of  the 
IG  review  process. 

8.  Rescission  of  Circular  A-1 20  and 
its  effect  on  the  reporting  and 
evaluation  requirements  in  31  U.S.C, 
section  1114. 

Several  agencies  commented  on 
whether  the  proposed  rescission  of  A- 
120  will  have  an  impact  on  the  Title  31 
requirement  that  requires  annual 
budgeting  and  auditing  of  agencies'  use 
of  consulting  services.  The  rescission  of 
A-1 20  will  not  have  an  impact  on  the 
Title  31  requirement.  Section  512  of  the 
FY  1993  Department  of  Labor,  Health, 
and  Human  Services,  and  Education 
Appropriations  Act  (I*ubUc  Law  102- 
394)  requires  0MB  to  establish  funding 
for  consulting  services  for  each 
department  and  agency  as  a  separate 
object  classification  in  the  President's 
budget.  This  information  will  be  used  to 
comply  with  the  Title  31  reporting 
requirements.  We  are  continuing  to 
work  with  Congress  to  support  the 
implementation  of  this  OFPP  Policy 
Letter  and  either  repeal  the  Title  31 
requirement  or  make  it  consistent  with 
section  512. 

9.  Implementation  schedule.  A  few 
agencies  commented  that  there  is  an 
Inconsistency  between  the  date  to 
which  implementing  regulations  are  to 
be  issued  in  section  8c  and  the  effective 
date  of  the  PoUcy  Letter  in  section  11 
(formerly  section  12).  OFPP  has  a 
statutory  requirement  to  allow  30  days 
before  any  procurement  poUcy  can 
become  effective.  We  have  revised 
section  11  to  make  it  clear  that  full 


implementation  of  these  poUdes  must 
await  changes  to  the  FAR,  but  agencies 
are  to  develop  implementation  strategies 
in  the  interim  and  initiate  staff  training 
to  assure  effective  implementation  of 
these  policies  upon  the  effective  date  of 
the  Policy  Letter. 

DATES:  The  Policy  Letter  is  effective  on 
January  3, 1994.  It  directs  that 
Government-wide  regulations  be 
promulgated  to  implement  the  policies 
contained  therein  within  210  days  fi-om 
the  date  this  Policy  Letter  is  pubUshed 
in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  G.  Williams,  Deputy  Associate 
Administrator,  Office  of  Federal 
Procurement  Policy.  725  17th  Street, 
NW.,  Washington.  DC  20503,  telephone 
(202)  395-3302.  To  obtain  a  copy  of  this 
PoUcy  Letter,  please  call  the  Executive 
Office  of  the  President's  Publications 
Office  at  (202)  395-7332. 

Dated:  November  19, 1993. 
Allan  V.  Bunnan, 
Administrator. 
Policy  Letter  No.  93-1 

To  the  Heads  of  Executive  Departments  and 
Establishments 

Subject:  Management  Oversight  of  Service 

Contracting 
November  19, 1993. 

a.  Purpose.  This  Policy  Letter  establishes 
Government-wide  policy,  assigns 
responsibilities,  and  provides  guidance  for 
Executive  Departments  and  agencies  In 
managing  the  acquisition  and  use  of  services. 

2.  Authority.  This  Pohcy  Letter  Is  issued 
pursuant  to  section  6(a)  of  the  Office  of 
Federal  Procurement  Policy  (OFPP)  Act,  as 
amended,  codified  at  41  U.S.C  405. 

3.  Background.  On  March  15, 1993.  the 
Office  of  Management  and  Budget  (0MB) 
Director  Leon  Panetta  requested  that  17  major 
Executive  Departments  and  agencies  review 
their  service  contracting  programs.  The 
purpose  of  the  review  was  to  determine  (1) 

if  the  service  contracts  were  accomplishing 
what  was  intended;  (2)  whether  the  contracts 
were  cost  effective;  and  (3)  whether 
inherently  governmental  functions  were 
being  performed  by  contractors.  The  results 
of  the  reviews  indicated  that  service 
contracting  practices  and  capabilities  are 
uneven  across  the  Executive  branch  and  that 
various  common  management  problems  need 
to  be  addressed. 

This  Policy  Letter  has  been  developed  to 
provide  a  new,  more  comprehensive 
approach  to  managing  and  using  service 
contracts,  to  provide  specific  guidance  on 
what  constitutes  good  management  practices 
in  the  use  of  such  contracts,  and  to  ensure 
that  the  users  obtain  the  services  they  need. 

In  addition  to  the  Director's  review,  the 
National  Performance  Review  has  found  that 
improved  support  for  customers  of  the 
procurement  system  is  needed.  To  do  this,  it 
is  important  that  procurement  officials  work 
closely  with  program  and  other  officials  to 
develop  clear  and  precise  statements  of  work 


for  the  products  and  services  being  acquired. 
Contracting  for  services  is  especially  complex 
and  demands  close  collaboration  l>etween 
procurement  personnel  and  the  users  of  the 
service  to  ensure  that  contractor  performance 
meets  contract  requirements  and 
performance  standards. 

The  guidance  contained  in  the  Office  of 
Management  and  Budget  (0MB)  Circular  No. 
A-120,  "Guidance  for  the  Use  of  Advisory 
and  Assistance  Services,"  which  has  l)een 
rescinded  l)y  Transmittal  Memorandum  No. 
1,  has  l>een  revised  and  incorporated  into  this 
Policy  Letter  and  other  policy  documents,  as 
appropriate. 

4.  Definition.  Services  are  identifiable  tasks 
to  be  performed,  rather  than  the  delivery  of 
an  end  item  of  supply.  For  purpose  of  this 
Policy  Letter,  only  nonpersonal  services  are 
covered. 

5.  Exclusions.  Services  that  are  (1)  obtained 
through  personnel  appointments  and 
advisory  committees,  (2)  obtained  through 
personal  services  contracts  authorized  by 
statute,  or  (3)  for  construction,  as  defined  in 
section  36.102  of  the  Federal  Acquisition 
Regulation  (FAR),  are  excluded  from 
coverage  of  this  Policy  Letter. 

Services  obtained  under  contracts  below 
the  small  purchase  threshold  and  services 
incidental  to  supply  contracts  are  excluded 
from  the  management  oversight 
responsibilities  set  forth  in  sections  6a  and 
8b  of  this  Policy  Letter.  However,  agencies 
are  encouraged  to  apply  management 
controls,  as  necessary,  to  ensure  that  abuses 
covered  in  section  7  are  not  occurring. 

6.  Policy.  When  contracting  for  services,  it 
is  the  policy  of  the  Federal  Government  that: 

a.  Contracting  officials  assist  program 
officials  and  line  managers  in  accurately 
describing  the  need  to  be  filled,  or  problem 
to  be  resolved,  through  service  contracting  to 
assure  full  understanding  and  responsive 
performance  by  contracts. 

b.  Services  are  to  be  obtained  and  used  in 
ways  that  ensure  that  the  Government  retain 
inherently  governmental  decision-making 
authority. 

c.  Services  are  to  be  obtained  in  the  most 
cost  effective  manner,  without  barriers  to  full 
and  open  competition,  and  free  of  any 
potential  conflicts  of  interest. 

d.  Sufficient  trained  and  experienced 
officials  are  available  within  the  agency  to 
manage  and  oversee  the  contract 
administration  function. 

e.  Effective  management  practices  and 
controls  are  applied  to  implement  the 
policies  and  guidelines  contained  herein  to 
prevent  waste,  fraud,  and  abuse  in  services 
contracting. 

7.  Good  Management  Practices.  While 
effective  management  oversight  is  required 
for  all  types  of  service  contracts,  some 
require  less  oversight  than  others,  as,  for 
example,  such  routine  services  as  lawn 
mowing  and  food  preparation.  Conversely, 
services  that  tend  to  oEfect  Government 
decision-making,  support  or  influence  policy 
development,  or  affect  program  management 
are  more  susceptible  to  abuse.  These, 
therefore,  require  a  greater  level  of  scrutiny. 

The  following  sections  offer  guidance  to 
ensure  that  good  management  practices  are 
being  followed.  Agencies  must  involve 
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procurement  and  program  officials  to  review 
requirements  for  services  contracts  either  on 
an  individual  or  a  class  basis  to  see  if  any  of 
the  following  guidelines  apply.  Appendix  A 
contains  a  series  of  questions  to  help  analyze 
and  perfect  service  contract  requirements 
within  these  guidelines.  If  the  guidelines 
apply,  and  if  the  response  to  any  of  the 
questions  listed  in  the  Appendix  is 
affirmative,  the  responsible  management 
official  must  ensure  that  management  control 
procedures  are  in  place  to  eliminate  the 
potential  for  abuse. 

a.  Inherently  Governmental  Functions. 
When  contracting  for  services,  agencies  must 
ensure  that  any  final  agency  action  reflects 
the  informed,  independent  judgment  of 
agency  officials.  Contractors  thus  must  not  be 
allowed  to  perform  inherently  Governmental 
functions  as  defined  in  OFPP  Policy  Letter 
92-1,  Inherently  Governmental  Functions  (57 
FR  45096  (1992). 

b.  Cost  Effectiveness.  When  a  valid 
requirement  exists,  agency  officials  must 
ensure  that  the  requirement  is  obtained  in  the 
most  cost  effective  manner.  If  contractor 
support  is  deemed  appropriate,  agencies 
should  ensure  that  their  acquisition  strategy 
will  result  in  the  acquisition  of  services  from 
a  quality  vendor  that  constitute  the  best  value 
considering  cots  and  other  relevant  factors, 
and  yield  the  greatest  benefit  to  the 
Government. 

C  Control.  When  contracting  for  ser\'ices. 
in  particular  for  highly  specialized  or 
tedinical  services,  agencies  should  ensure 
that  a  sufficient  number  of  trained  and 
experienced  officials  is  available  within  the 
agency  to  manage  and  oversee  the  contract 
administration  function.  This  especially 
apphes  to  such  services  as  management  and 
professional  support,  studies,  analyses,  and 
evaluations,  engineering  and  technical 
support,  and  research  and  development 
Agency  officials  need  to  be  able  to  make 
sound  judgments  on  what  the  requirements 
should  be,  the  estimated  costs,  and  whether 
the  contractor  is  performing  according  to  the 
contract  terms  and  conditions.  Agency 
officials  must  retain  control  over,  and  remain 
accountable  for.  policy  decisions  that  may  be 
based,  in  part,  on  a  contractor's  performance 
and  work  products.  Agency  officials  must 
also  provide  an  enhanced  degree  of 
management  controls  and  oversight  when 
contracting  for  functions  that  closely  support 
the  performance  of  inherently  Governmental 
functions. 

d.  Conflicts  of  Interest.  Agency  officials 
must  ensure  that  any  potential  conflicts  of 
interest  are  identified  and  appropriate  steps 
taken  to  avoid  or  mitigate  them.  Service 
contracts  are  not  to  be  awarded  to  any 
individual  or  organization  that  may  be 
unable,  or  potentially  unable,  to  render 
impartial  advice  of  assistance  to  the 
Government,  or  that  has  an  unfair 
competitive  advantage  over  competing 
contractors  unless  every  effort  is  first  taken 
to  mitigate  such  conflict  or  advantage.  OFPP 
Policy  Letter  89-1.  Conflicts  of  Interest 
Policies  Applicable  to  Consultants.  54  Fed. 
Reg.  51805  (1989)  and  FAR  Subpart  9.5 
provide  detailed  guidance  on  conflicts  of 
interest. 

a  Competition.  Full  and  open  competition 
will  assure  cost  effectiveness  and  reduce  the 


potential  for  favoritism  and  conflict  of 
interest.  To  maximize  competition,  the 
Competition  in  Contracting  Act  requires 
thorough  acquisition  planning  and  limits 
exceptions.  The  Act  provides  that  lack  of 
advance  planning  is  not  adequate 
justification  for  sole  source  contracting.  Any 
justification  for  a  noncompetitive  contract 
should  provide  a  detailed  explanation  as  to 
why  competition  can  not  be  achieved.  Plans 
should  he  made  to  minimize  the  nvunber  of 
subsequent  noncompetitive  awards. 

8.  Responsibilities. 

a.  Head  of  Agencies.  Agency  heads  (or  their 
designees)  shall: 

(1)  Designate  a  senior  management  official, 
preferably  at  the  Senior  Executive  Service 
level,  to  be  responsible  and  accountable  for 
ensuring  that  management  controls  are 
implemented  and  monitored  to  comply  with 
the  provisions  of  this  Policy  Letter. 
Consideration  should  be  given  to  inclusion  of 
this  function  as  a  critical  element  in  the 
senior  management  official's  performance 
appraisal. 

(2)  Establish  written  procedures  that 
outline  the  senior  management  official's 
oversight  responsibilities  as  they  relate  to  the 
review  and  approval  of  requests  for  services, 
and  the  process  to  follow  to  correct  and 
document  any  noncompliance  with  these 
good  management  practices.  At  a  miniTnnm, 
the  procedures  should  ensure  that: 

(i)  Requirements  for  services  are  fully 
justified  in  writing  and  are  responsive  to  the 
user's  needs. 

(ii)  Trained  and  experienced  officials  are 
available  within  the  agency  to  manage  and 
oversee  the  contract  administration  function, 
and  to  retain  control  over  policy  decisions 
and  other  Governmental  functions  that  may 
be  based  on  the  contractor's  work  products. 

(iii)  No  inherently  Governmental  functions 
will  be  performed  by  a  contractor. 

(iv)  To  the  maximum  extent  practicable, 
the  agency  will  use  full  and  open 
competition. 

(v)  Organizational  and  individual  conflicts 
of  interests  are  avoided  or  mitigated. 

(vi)  The  contract  will  be  properly 
adnunistered  and  monitormi  to  evaluate 
contractor  compliance  with  contract 
requirements  and  performance  standards. 
(See:  OFPP  Policy  Letter  91-2,  Service 
Contracting,  56  FR  15110  (1991),  and  OFPP's 
"Government-Wide  Guidance  on  Contract 
Administration"). 

(vii)  Data  on  each  contract  action  for 
services  is  reported  to  the  Federal 
Procurement  Data  System  (FPDS)  in 
accordance  with  the  FPDS  Reporting  Manual 

(3)  Ensiire  that  the  agency  Procurement 
Executive,  in  establishing  criteria  and 
performance  standards  for  evaluating  the 
agency's  procurement  systems  in  accordance 
with  Executive  Order  12352.  takes  into 
account  the  reqiiirements  of  this  Policy 
Letter.  The  agency  Procurement  Executive 
shall  ensure  that  the  agency  is  in  compliance 
with  this  Policy  Letter  prior  to  certifying  that 
the  procurement  system  meets  required 
standards  of  p>erformance.  A  copy  of  the 
resulting  certification  shall  be  provided  to 
the  Office  of  Federal  Procurement  Policy. 

(4)  Development  implementation  strategies 
and  initiate  staff  training  necessary  to  assure 
effective  implementation  of  these  policies. 


b.  Agency  Senior  Management  Officials. 
The  agency  senior  management  official,  as 
designated  al>ove,  shall: 

(1)  Establish,  as  necessary,  specific  review 
levels  to  approve  requirements  for  services. 
At  a  minimum,  approvals  should  be  provided 
at  least  one  level  above  the  requesting  office. 

(2)  Designate,  as  appropriate,  certain  types 
of  services  for  a  class  review  rather  than 
review  each  requirement  individually,  as 
long  as  that  decision  is  justified, 
documented,  and  reported  to  the  agency 
head. 

Note:  Services  that  could  be  reviewed  on 
a  class  basis  are  not  normally  subject  to  abuse 
in  the  five  areas  of  concern  set  forth  in 
section  7  of  this  Policy  Letter.  Such  blue 
collar  services  as  lawn  mowing,  landscaping, 
janitorial  functions,  food  preparation, 
messenger  services,  building  maintenance, 
reproduction  and  printing,  trash  collection, 
and  snow  removal  are  examples  of  services 
that  may  he  appropriate  for  class  review. 

(3)  Define  the  review  levels  and  class 
designations  in  the  agency's  mcmagement 
control  procedures,  and  ensure  that  any  such 
class  reviews  or  delegations  of  authority  are 
performed  in  a  manner  that  will  ensure 
compliance  with  this  Policy  Letter. 

(4)  Prepare  and  submit  a  report  to  the 
agency  head,  with  a  copy  to  OFPP,  on  agency 
implementation  of  the  policies  and 
procedures  in  this  Policy  Letter.  The  report 
shall  be  submitted  within  180  days  after  this 
Policy  Letter  is  Implemented  In  the  FAR  and 
shall  Include: 

(I)  A  description  of  the  agency's 
management  control  procedures  as  required 
by  section  8a.(2). 

(II)  Identification  of  the  tj'pes  of  services, 
including  justification  statements  and  review 
levels,  that  are  Iwlng  reviewed  on  a  class 
basis. 

c.  Federal  Acquisition  Regulatory  Council. 
Pursuant  to  sections  6(a)  and  25(f)  of  the 
OFPP  Act,  as  amended,  41  U.S.C  401  et  seq . 
the  Federal  Acquisition  Regulatory  Council 
shall  ensure  that  the  i>olicies  established 
herein  are  Incorporated  In  the  FAR  within 
210  days  from  the  date  this  Policy  Letter  is 
published  in  the  Federal  Register.  The  210 
day  period  is  considered  a  "timely  manner" 
as  prescribed  in  41  U.S.C.  405(b). 

d.  Inspectors  General  (IG).  The  Inspectors 
General  are  encouraged  to  conduct 
vulnerability  assessments  of  service 
contracting  and.  where  warranted.  Include  in 
their  annual  plans  a  review  of  service 
contracts  to  ensure  that  management  control 
procedures  are  adequate  to  prevent  abuses, 
contractor  performance  met  contract 
requirements,  and  abuses  are  not  occurring  In 
purchases  for  services  below  the  small 
purchase  threshold. 

9.  Judicial  Review.  This  Policy  Letter  is  not 
intended  to  provide  a  constitutional  or 
statutory  interpretation  of  any  kind  and  it  is 
not  intended,  and  should  not  be  construed, 
to  create  any  right  or  benefit,  substantive  or 
procedural,  enforceable  at  law  by  a  party 
against  the  United  States,  its  agencies,  its 
officers,  or  any  person.  It  Is  Intended  only  to 
provide  policy  guidance  to  agencies  in  the 
exercise  of  their  discretion  concerning 
Federal  contracting.  Thus,  this  Policy  Letter 
is  not  intended,  and  should  not  be  construed. 
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to  cnatfl  any  substantive  or  procedural  basis 
OB  which  to  challenge  any  agency  action  or 
Inaction  on  the  ground  that  such  action  or 
tparti^^^  Was  not  in  accordance  with  this 
Policy  Utter. 

10.  lafoaaatioa  Contact.  For  information 
regarding  this  Policy  Latter  contact  Unda  G. 
Williams,  Deputy  Associate  Administrator, 
Office  of  Federal  ProcuremeBt  Policy,  725 
17th  Street.  hfW,  Washington.  DC  20503. 
Telephone  (202)  395-330Z 

11.  Effective  Date.  This  Policy  Latter  is 
e^iacttve  30  days  after  the  date  of  issuance. 
While  these  policies  must  be  implemented  in 
the  FAR,  It  is  expected  that  agencies  will  take 
all  appropriate -actions  in  the  interim  to 
develop  implementation  strategies  and 
initiate  staff  training,  consistent  with  section 
8a.(4),  to  ensiire  effective  implementation  of 
these  policies. 

Allan  V.  Burman, 
Admmistiatow. 

Appendix  A 

The  following  Is  a  series  of  questions  to 
help  agencies  analyze  and  review 
requirements  for  service  contracts. 

A.  Inhetentfy  Govenunenta}  Functions 

If  the  response  to  either  of  the  following 
questions  is  affirmative,  the  contract 
requirement  is  for  an  inherently 
Governmental  function  that  must  be 
performed  by  Government  officials; 

(1)  Is  the  requirement  for  a  function  that  is 
listed  in  or  closely  resembles  a  function 
listed  In  Appendix  A  of  OFPP  Policy  Letter 
92-1,  Inherently  Governmental  Functions? 

(2)  If  not,  is  the  requirement  for  an 
inherently  Governmental  function  based  on 
an  analysis  of  the  totality  of  the 
circumstances  discussed  in  section  7(b)  of 
Policy  Letter  92-1? 

B.  Cost  Effectiveness 

If  the  response  to  any  of  the  following 
questions  is  affirmative,  the  agency  may  not 
have  a  valid  requirement  or  not  be  obtaining 
the  requirement  in  the  most  cost  effective 
manner 

(1)  Is  the  statement  of  work  so  broadly 
written  that  it  does  not  support  the  need  for 
a  specific  service? 

(2)  Is  the  statenoent  of  work  so  broadly 
Mmtten  that  :t  does  not  permit  adequate 
evaluation  of  contractor  versxis  in-house  cost 
and  performance? 

(3)  Is  the  choice  of  contract  type,  quality 
assurance  plan,  competition  strategy,  or  other 
related  acquisition  strategies  and  procedures 
in  the  acquisition  plan  inappropriate  to 
ensure  good  contractor  performance  to  meet 
the  user's  needs? 

(4)  If  a  cost  reimbursenrant  contract  is 
contemplated,  is  the  acquisition  plan 
inadequate  to  address  the  proper  type  of  cost 
reimbursement  to  ensure  that  the  contractor 
will  have  the  Incentive  to  control  costs  under 
the  contract? 

(5)  Is  the  acquisition  plan  inadequate  to 
address  the  cost  effectiveness  of  using 
contractor  support  (either  long-term  or  short- 
term)  versus  in-houae  performance? 

(6)  Is  the  cost  estimate,  or  other  supporting 
cost  information.  Inadequate  to  prevent  the 
contracting  office  from  effectively 
determining  cost  reasonableness? 


(7)  Is  the  statement  of  work  inadequate  to 
describe  the  requirement  in  terms  of  "what" 
is  to  be  performed  as  opposed  to  "how"  the 
work  is  be  accompHsbed? 

(8)  Is  the  acquisition  plan  inadequate  to 
ensxire  that  there  Is  proper  consideration 
given  to  "quality"  and  "best  value"? 

CControi 

If  the  response  to  any  of  the  following 
questions  is  affinnatlve,  there  may  be  a 
control  problem: 

(1)  Are  there  insufficient  resources  to 
evaluate  contractor  performance  when  the 
statement  of  work  requires  the  contractor  to 
provide  advice,  analysis  and  evaluation, 
opinions,  alternatives,  or  recommendations 
that  could  significantly  influence  agency 
policy  development  or  decision -making? 

(2)  Is  the  quality  assiu-ance  plan  too  general 
to  monitor  adequately  contractor 
performance? 

(3)  Is  the  statement  of  work  so  broadly 
written  that  it  does  not  specify  a  contract 
deliverable  or  require  progress  reporting  on 
contractor  performance? 

(4)  Is  there  concern  that  the  agency  lacks 
the  expertise  to  evaluate  Independently  the 
contractor's  approach,  methodology,  results, 
options,  conclusions,  or  recommendations? 

(5)  Is  the  requirement  for  a  function  or 
service  listed  in  Appendix  B  of  OFPP  Policy 
Letter  92-1 ,  or  similar  to  a  function  or  service 
on  that  list,  such  that  greater  management 
scrutiny  is  required  of  the  contract  terms  and 
the  manner  of  its  performance? 

D.  Conflicts  of  Interests 

If  the  response  to  any  of  the  following 
questions  is  affirmatiw,  there  may  be  a 
conflict  of  Interest: 

(1)  Can  the  potential  offeror  perform  under 
the  contract  in  such  a  way  as  to  influence  the 
award  of  future  contracts  to  that  contractor? 

(2)  If  the  requirement  is  for  support 
services  (such  as  system  engineering  or 
technical  direction),  were  any  of  the  potential 
offerors  involved  in  developing  the  system 
design  specifications  or  In  the  production  of 
the  system?  . 

(3)  Has  the  potential  offeror  participated  in 
earlier  work  involving  the  same  program  or 
activity  that  is  the  subject  of  the  present 
contract? 

(4)  Will  the  contractor  be  evaluating  a 
competitor's  work? 

(5)  Does  the  contract  allow  the  contractor 
to  accept  products  or  activities  on  behalf  of 
the  Government? 

(6)  Will  the  work,  under  this  contract,  put 
the  contractor  In  a  position  to  influence 
Government  decision-making,  e.g., 
developing  regulations,  that  will  affect  the 
contractor's  current  or  future  business? 

(7)  Will  the  work  under  this  contract  affect 
the  interests  of  the  contractor's  other  clients? 

(8)  Are  any  of  the  potential  offerors,  or 
their  personnel  who  will  perform  the 
contract,  former  agency  officials  who — while 
employed  by  the  agency — personally  and 
substantially  participated  in  (a)  the 
development  of  the  requirement  for,  or  (b) 
the  procurement  of  these  services  within  the 
p^st  two  yean? 

] 


E.  Competition 

If  the  response  to  any  of  the  foUoMring 
questions  is  affirmative,  competition  may  be 
unnecessarily  limited: 

(1)  Is  the  statement  of  work  narrowly 
defined  with  the  overly  restrictive 
specifications  or  performance  standards? 

(2)  Is  the  contract  formulated  In  such  a  way 
as  to  create  a  continuous  and  dependent 
arrangement  with  the  same  contractor? 

(3)  Is  the  use  of  an  indefinite  quantity  or 
term  contract  arrangement  inappropriate  to 
obtain  the  required  services? 

(4)  Will  the  requirement  be  obtained 
through  the  use  of  other  than  full  and  open 
competition? 

[FR  Doc.  93-29342  Filed  12-1-93;  8:45  ami 
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POSTAL  SERVICE 

Privacy  Act  of  1974;  Computer 
Matching  Programs 

AGENCY:  United  States  Postal  Service 
(USPS). 

ACTION:  Notice  of  debt  collection/salary 
offset  computer  matching  programs 
between  the  United  States  Postal 
Service  and  the  Railroad  Retirement 
Board,  the  National  Science  Foundation, 
and  the  Office  of  Personnel 
Management. 

SUMMARY:  Subsection  (e)(12)  of  the 
Privacy  Act,  as  amended  by  the 
Computer  Matching  and  Privacy 
Protection  Act  of  1988  (Pub.  L.  100- 
503),  requires  agencies  to  publish 
advance  notice  of  computer  matching 
programs  as  a  means  of  informing 
benefit  recipientsydebtors/'employees  of 
plans  to  conduct  computer  matches. 
This  pubUshes  notice  that  the  USPS 
plans  to  conduct  computer  matching 
programs  with  the  agencies  listed  above 
Each  of  these  matching  programs  wiH 
compare  USPS  payroll  and  agency 
debtor  records  to  identify  postal 
employees  delinquently  indebted  to  th»> 
federal  government  under  various 
programs  administered  by  these 
agencies,  and  to  initiate  collection  of 
those  debts  under  the  salary  offset 
provisions  of  the  Debt  Collection  Act  of 
1982  (Pub.  L.  97-365)  when  voluntary 
payment  is  not  made. 
DATES:  Comments  must  be  received  no 
later  than  30  days  from  the  publication 
date  of  this  notice.  Unless  comments  are 
received  that  result  in  a  contrary 
determination,  the  matching  programs 
covered  by  this  notice  will  begin  no 
sooner  than  40  days  after  this  published 
notice  has  been  sent  to  Congress  and  the 
Office  of  Management  and  Budget,  and 
a  copy  of  each  matching  agreement  has 
been  sent  to  the  Congress. 
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ADDRESS:  Comments  may  be  mailed  to 
the  Records  Officer,  US  Postal  Service, 
475  L'Enfant  Plaza  SW.,  Washington, 
DC  20260-5240,  or  dehvered  to  Room 
8831  at  the  above  address  between  8:15 
a.m.  and  4:45  p.m.  Comments  received 
may  also  be  inspected  during  the  above 
hours  in  Room  8831. 
FOB  FURTHER  INFORMATION  CONTACT: 
Sheila  Allen,  Records  Office,  (202)  268- 
4869. 

SUPPLEMENTARY  INFORMATION:  Below  are 
descriptions  of  the  matching  programs 
which  the  Postal  Service  has  negotiated 
with  the  above-listed  agencies  to 
comply  with  the  Debt  Collection  Act  of 
19^2. 

The  following  dates  and  agency 
contact  information  apply  to  each 
matching  program. 

Dates  of  the  matching  programs:  Each 
matching  program  is  expected  to  begin 
in  November  of  1993,  and  to  continue 
in  effect  for  18  months  unless 
terminated  earlier  by  any  of  the  parties. 
Matching  activity  under  each  program 
wall  begin  no  sooner  than  40  days  after 
the  last  to  occur  of  the  following:  (1) 
PubUcation  of  this  notice,  (2)  transmittal 
of  each  of  the  matching  agreements  to 
Congress,  or  (3)  report  of  each  of  the 
matching  programs  to  0MB  and  to 
Congress. 

Address  of  agency  official  for  receipt 
of  pubic  inquiries  about  these  programs: 
Interested  parties  may  submit  comments 
or  inquiries  to  Records  Officer,  US 
Po^al  Service,  475  L'Enfant  Plaza  SW., 
Washington,  DC  20260-5240. 

1.  USPS/Railroad  Retirement  Board 
Debt  Collection/Salary  OfiEset  Match 

a.  Participating  agencies:  The  United 
States  Postal  Service  (USPS)  (the 
recipient  agency)  and  the  Railroad 
Retirement  Board  (RRB)  (the  source 
agency). 

b.  Purpose  of  the  matching  program: 
To  identify  postal  employees  who  may 
owe  dehnquent  debts  to  the  federal 
government  under  certain  programs 
administered  by  the  RRB;  and  to  collect 
those  debts  under  the  provisions  of  the 
Debt  Collection  Act  of  1982  when 
voluntary  repayment  is  not  made. 

c.  Legal  authorities  for  the  match:  39 
U.S.C.  404  (Postal  Reorganization  Act) 
and  5  U.S.C.  5514  pebt  Collection  Act 
of  1982). 

d.  Categories  of  individuals  matched 
and  identification  of  records  used: 
USPS  employee  data  records  within 
Privacy  Act  System  050.020,  identified 
as  Finance  Records— Payroll  System  (57 
FR  57515)  and  RRB  records  from  its 
Privacy  Act  System  RRB42— 
Uncollectible  Benefit  Overpayment 
Accounts  (56  FR  182). 


2.  USPS/National  Science  Foundation 
Debt  Collection/Salary  OfiEset  Match 

a.  Participating  agencies:  The  United 
States  PosUl  Service  (USPS)  (the 
recipient  agency)  and  the  National 
Science  Foundation  (NSF)  (the  source 
agency). 

b.  Purpose  of  the  matching  program: 
To  identify  postal  employees  who  may 
owe  delinquent  debts  to  the  federal 
government  under  benefit  programs 
administered  by  the  NSF,  or  due  to 
overpayment  or  overdrawn  annual  or 
sick  leave  while  employed  by  the  NSF; 
and  to  collect  those  debts  imder  the 
provisions  of  the  Debt  Collection  Act  of 
1982  when  voluntary  repayment  is  not 
made. 

c.  Lega7  authorities  for  the  match:  39 
U.S.C.  404  (Postal  Reorganization  Act) 
and  5  U.S.C.  5514  (Debt  Collection  Act 
of  1982). 

d.  Categories  of  individuals  matched 
and  identification  of  records  used: 
USPS  employee  data  records  within 
Privacy  Act  System  050.020,  identified 
as  Finance  Records— Payroll  System  (57 
FR  575K)  and  NSF  records  from  its 
Privacy  Act  System  NSF-57— 
Dehnquent  Debtors  File  (58  FR  33673). 

3.  USPS/Office  of  Personnel 
Management  Debt  Collection/Salary 
Offiset  Match 

a.  Participating  agencies:  The  United 
States  Postal  Service  (USPS)  (the 
recipient  agency)  and  the  Office  of 
Persoimel  Management  (0PM)  (the 
source  agency). 

b.  Purpose  of  the  matching  program: 
To  identify  and  locate  postal  employees 
who  may  owe  delinquent  debts  to  the 
federal  government  imder  certain 
programs  administered  by  the 
Retirement  and  Insurance  Group  of 
0PM;  and  to  collect  those  debts  under 
the  provisions  of  the  Debt  Collection 
Act  of  1982  when  volimtary  repayment 
is  not  made. 

c.  Legal  authorities  for  the  match:  39 
U.S.C.  404  (Postal  Reorganization  Act) 
and  5  U.S.C.  5514  (Debt  Collection  Act 
of  1982),  as  well  as  5  CFR  parts  831  and 
845. 

d.  Categories  of  individuals  matched 
and  identification  of  records  used: 
USPS  employee  data  records  vdthin 
Privacy  Act  System  050.020,  idenUfied 
as  Finance  Records— Payroll  System  (57 
FR  57515)  and  0PM  records  from  its 
Privacy  Act  System  OPM/CentraI-1, 
Civil  Service  Retirement  and  Insurance 
Records  (a  full  description  of  which  was 
last  published  at  58  FR  19154,  and 
revised  at  58  FR  41300). 

Description  of  the  matching  programs: 
The  Railroad  Retirement  Board,  the 
National  Science  Foundation  and  the 


Office  of  Personnel  Management  will 
each  provide  to  the  USPS  a  magnetic 
tape  or  diskette  containing  a  file  of  the 
names  and  social  security  numbers 
(SSN)  of  its  debtors.  By  computer,  the 
USPS  vdll  compare  each  debtor  file 
with  its  payroll  file,  establishing 
matched  individuals  (i.e..  hits)  on  the 
basis  of  common  SSNs.  For  each 
matched  individual,  the  USPS  will 
provide  to  the  source  agency  the  name. 
SSN,  home  address,  date  of  birth,  work 
location,  and  employee  type  (permanent 
or  temporary).  The  identity  and  debtor 
status  of  an  individual  will  be  verified 
by  the  source  agency  by:  (1)  Manually 
comparing  the  hit  file  with  the  agency's 
debtor  files,  (2)  conducting  independent 
inquiries  when  necessary  to  resolve 
questionable  identities,  and  (3) 
reviewing  records  of  the  suspected 
debtor's  account  to  confirm  that  the  debt 
is  still  in  a  non-pay  status  without 
resolution. 

Each  agency  will  follow  due  process 
procedures  including:  (1)  Verification  of 
the  debt,  (2)  30-day  written  notice  to  the 
debtor  explaining  the  debtor's  rights,  (3) 
provision  for  the  debtor  to  examine  and 
copy  the  agency's  documentation  of  the 
debt,  (4)  provision  for  the  debtor  to  seek 
the  agency's  review  of  the  debt,  (5)      • 
opportunity  for  a  hearing  before  an 
individual  who  is  not  under  the 
supervision  or  control  of  the  source 
agency,  and  (6)  opportunity  for  the 
debtor  to  enter  into  a  written  agreement 
satisfactory  to  the  agency  for  repayment 
of  the  debt.  Only  after  the  agency  has 
given  the  debtor's  these  opportunities 
and  certified  over  the  signature  of  an 
authorized  agency  official  that  all  due 
process  procedures  have  been  followed 
will  steps  be  taken  to  effect  involuntary 
salary  offset. 

Beginning  and  ending  dates  of  the 
matching  programs.  Each  of  these 
matching  programs  is  expected  to  begin 
in  November,  1993  and  to  continue  in 
effect  for  a  period  not  to  exceed  18 
months.  Each  computer  matching 
agreement  may  be  expended  for  one 
additional  year  beyond  that  period  if, 
wdthin  3  months  prior  to  the  actual 
expiration  date  of  the  matching 
agreement,  the  Data  Integrity  Boards  of 
the  USPS  and  the  Raihoad  Retirement 
Board,  the  National  Science  Foundation, 
and  the  Office  of  Personnel 
Management,  respectively,  find  tl.at 
their  computer  matching  programs  can 
be  conducted  without  change,  and  each 
agency  certifies  that  the  matching 
program  has  been  conducted  in 
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coi^pUance  with  its  matching 

agreemeDt. 

Staakj  P.  Mint, 

Chief  Coaiud.  Legidativ9  Division. 

IFR  Doc  93-29535  Filed  11-29-03;  4:07  pml 

BHJJNQ  cooe  mo-ta-M 


Budget,  room  3002,  New  Executive 

Office  Building,  Washington,  DC  20S03. 

Dennis  Eagan, 

Qearance  Officer. 

rPR  Doc  93-29490  Filed  12-1-03;  8:45  am] 

BILUNQ  COM  7M»-tMI 


RAILROAD  RETIREMEHT  BOARD 

Agency  Forms  Submitted  for  0MB 
Review 

SUMMARY:  In  accordance  with  the 
Paperworii  Reduction  Act  of  1980  (44 
U.S.C  chapter  35).  the  Railroad 
Retirement  Board  has  submitted  the 
followii^  propos8l(s)  for  the  collection 
I  'f  information  to  the  Office  of 
I  fanagement  and  Budget  for  review  and 
i  pprovaL 

fummary  of  ProposeI(s) 

( 1)  Collection  title:  Application  for 
Spouse  Annuity  Under  the  Railroad 
Retirement  Act 

(2)  Fonnls)  submitted:  AA-3 

(3)  0MB  Number  3220-0042 

(4)  Expiration  date  of  current  OMB 
clearance:  Three  years  &x)m  date  of 
OMB  approval 

(5)  Type  of  request:  Extension  of  the 
expiration  date  of  a  currently 
approved  collection  without  any 
change  in  the  substance  or  in  the 
method  of  collection 

(6)  Frequency  of  response:  On  Occasion 

(7)  Respondents:  Individuals  or 
households 

(8)  Estimate  annual  number  of 
respondents:  19,500 

(9)  Total  annual  responses:  19,500 

(10)  Average  time  per  response:  .43548 
hours 

(11)  Total  annual  reporting  hours:  8,492 

(12)  Collection  description:  The  RRA 
provides  for  the  payment  of  annuities 
to  spouses  of  raiLroad  retirement 
annuitants  who  meet  the 
requirements  under  the  Act  The 
appUcation  will  obtain  information 
supporting  the  claim  for  benefits 
based  on  being  a  spouse  of  an 
annuitant.  The  information  will  be 
used  for  determining  entitlement  to 
and  amoxmt  of  annuity  applied  for. 

AOOmONAL  INFOflUA'nON  OR  COMUENTS: 
Copies  of  the  form  and  supporting 
documents  can  be  obtained  from  Dennis 
Eagan,  the  agency  clearance  officer 
(312-751-4693).  Comments  regarding 
the  infonnn'ion  collection  should  be 
addressed  to  Ronald  J.  Hodapp,  Raiboad 
Retirement  Board,  844  North  Rush 
Street,  Chicago,  Illinois  60611-2092  and 
the  OMB  reviewer,  Laura  OUven  (202- 
395-7316),  Office  of  Management  and 


SECURITIES  AND  EXCHANGE 
COMMISSION 

P^alease  No.  34-33253;  Intefnatiofwl  Series 
Release  No.  617;  File  No.  Sn-CB0E-9»- 
00] 

S6lf-R«gulatory  Organizations;  Ordsr 
Granting  Accelsratsd  Approval  of  a 
Proposed  Rule  Change  try  the  Chicago 
Board  Options  Exchange,  Inc., 
Relating  to  Listing  Options  on  a 
Certain  Speclflc  American  Depositary 
RseslpL 

November  26, 1993. 

L  Introduction 

The  Chicago  Board  Options  Exchange, 
Inc.  ("CBOE"  or  "Exchange"),  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission"),  on 
February  3. 1993.  pursuant  to  Section 
19(b)  of  the  Seoirities  Exchange  Act  of 
1934  ("Act") »  and  Rule  19b-4 
thereimder,'  a  proposed  rule  change  to 
list  and  trade  options  on  American 
Depositary  Receipts  ("ADRs") 
representing  the  shares  of 
Transportation  Maritima  Mexicana 
("TMM"). 

The  proposed  rule  change  was 
pubUsbed  for  comment  in  Securities 
Exchange  Act  Release  No.  33088 
(October  22, 1993),  58  FR  58208 
(October  29, 1993).  No  comments  were 
received  on  the  proposed  rule  change. 

n.  Description 

On  November  27, 1992.  the 
Commission  approved  a  CBOE  proposal 
to  list  and  trade  ADR  options  where  the 
underlying  foreign  security  is  subject  to 
a  comprehensive  surveillance  sharing 
agreement  and  the  underlying  ADR 
meets  or  exceeds  the  Exchanse's 
established  uniform  options  listing 
standards.  3  First,  the  ADR  Approval 
Order  provides  that  for  ADR  options  to 
be  eligible  for  listing  and  continued 
trading,  the  CBOE  must  have 
comprehensive  surveillance  sharing 
agreements  in  place  with  the  foreign 


exchanges  that  serve  as  the  primary 
markets  for  the  foreign  securities 
underlying  the  ADRs.  unless  the 
Commission  otherwise  approves  the 
options'  Usting  without  an  agreement. 
Second,  the  CBOE's  initial  Usting 
standards  require  that  the  ADRs 
underlying  the  Exchange-listed  options 
have  a  "float"  of  7,000,000  ADRs 
outstanding,  2,000  shareholders,  trading 
volume  of  at  least  2,400,000  over  the 
prior  twelve  month  period,  and  a 
minimum  price  of  $7V2  for  a  majority  of 
the  business  days  during  the  preceding 
three  month  period.  Moreover,  options 
on  ADRs  must  meet  or  exceed  the 
maintenance  criteria  for  continued 
listing  under  the  CBOE  rules.  Those 
criteria  require  that  the  ADRs 
underlying  Exchange- listed  options 
maintain  a  "float"  of  6,300,000  ADRs, 
1,600  shareholders,  trading  volume  of  at 
least  1,800,000  over  the  prior  twelve 
month  period,  and  a  minimimi  price  of 
$5  on  a  majority  of  the  business  days 
during  the  preceding  six  month  period. 
Additionally,  the  ADR  Approval  Order 
requires  the  CBOE  to  make  reasonable 
inquiry  to  evaluate  the  securities 
imderlying  the  ADRs  to  ensure  that 
these  securities  are  generally  consistent 
with  the  above-noted  listing 
requirements. 

Furthermore,  the  BCOE  options  initial 
listing  standards  require  that  the  ADR 
underlying  an  ADR  option  be  registered 
and  listed  on  a  national  securities 
exchange  or  traded  through  the  facilities 
of  a  national  seoirities  association  and 
be  reported  as  a  national  market  system 
security.  The  issuers  of  the  ADRs  also 
must  be  in  compliance  with  any  other 
appUcable  requirements  of  the  Act. 

The  current  proposal  would  authorize 
the  CBOE  to  Ust  and  trade  options  on 
ADRs  representing  the  shares  of  TMM, 
even  though  the  CBOE  does  not  have  a 
sxu^eillance  sharing  agreement  with  the 
primary  exchange  on  which  the  foreign 
securities  underlying  the  ADRs  trade. 
The  foreign  securities  underlying  TMM 
ADRs  trade  primarily  on  the  Bolsa 
Mexicana  de  Valores  ("Mexican  Stock 
Exchange"),  while  the  ADRs  trade 
primarily  on  the  New  York  Stock 
Exchange  ("NYSE").* 

Although  the  CBOE  does  not  have  a 
surveillance  sharing  agreenient  with  the 
Mexican  Stock  Exchange,  the  CBOE 
does  not  believe  that  this  will  impair  its 


>  IS  U.S.C  7as(b)  (IMS). 

a  17  CFR  240.19b-4  (1993). 

>  Seoirities  Exchange  Release  No.  31S31 
(November  27. 1902).  57  FRS72S0  (Decambw  3. 
1992)  ("ADR  Approval  Order").  A  comprehensive 
surveillaDca  tharing  agreement  provides,  among 
other  things,  for  the  exchange  of  market  trading 
activity,  clearing  activity,  and  the  identify  of  the 
ultimate  purchaser  or  seller  of  the  securities  traded. 


«  Although  the  NYSE  is  the  primary  market  for 
TMM  ADRs,  the  ADRs  also  trade  in  the  United 
States  on  the  Boston  Stock  Exchange.  Inc.  ('3SE"), 
the  Chicago  Stock  Exchange,  Inc.  ("CHX"),  the 
Pacific  Stock  Exchange,  Inc.  ("PSE"!,  the 
Philadelphia  Stock  Exchange,  Inc.  ('Thlx"),  and 
through  the  National  Association  of  Securities 
Dealers,  Inc.  C'NASD'I,  Automatic  QuoUtlon 
System  ("NASDAQ"). 
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ability  to  detect  or  deter  potential 
manipulations  of  the  market  in  TMM 
ADR  opticHis  because  the  dominant 
underlying  market  for  the  ADR  options 
is  the  U.S.  ADR  market,  rather  than  the 
Mexican  Stock  Exchange.'  Since  the 
CBOE,  the  NASD,  and  the  U.S. 
exchanges  on  which  TMM  ADRs  trade 
are  members  of  the  Intermarket 
Surveillance  Group  ("ISG"),  the  CBOE 
believes  that  it  has  the  ability  to  conduct 
adequate  surveillance  of  trading  in 
TMM  ADR  options.o 

III.  Discussion 

The  Commission  finds  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereimder  applicable  to 
a  national  securities  exchange,  and,  in 
particular,  the  requirements  of  Section 
6(b)(5).'  Specifically,  the  Commission 
finds  that  allovdng  options  to  trade  on 
ADRs  representing  the  shares  of  TMM, 
among  other  things,  gives  investors  a 
better  means  to  hedge  their  positions  in 
the  ADRs,  as  well  as  enhanced  market 
timing  opportimities.s  Further,  the 
pricing  of  the  ADRs  underlying  TMM 
ADR  options  may  become  more  efficient 
and  market  makers  in  these  ADRs,  by 
virtue  of  enhanced  hedging 


» The  CBOE  represents  that  for  the  diree  month 
period  ending  October  31, 1993,  50%  or  more  of  the 
world-wide  trading  volume  (on  a  share  equivalent 
basis)  In  TMM  occurred  in  the  U.S.  ADR  market. 
Letter  from  Robert  Ryan,  CBOE,  to  Monica  C. 
Michelizzi,  Staff  Attorney.  Division  of  Market 
Regulation  ("Division"),  Conunission,  dated 
November  23,  1993  ("November  23rd  Letter").  The 
CBOE  farther  represents  that  If  the  trading  volume 
in  the  U.S.  market  for  TMM  ADRs  below  30%  of 
the  world-vride  trading  volume  for  TMM  ADRs  and 
stock  in  any  subsequent  three  month  period,  the 
Exchange  will  not  open  for  trading  any  additional 
series  of  options  on  TMM  ADRs  unless  the  CBOE 
has  in  place  a  comprehensive  surveillance  sharing 
agreement  with  the  primary  exchange  in  the  home 
country  where  the  foreign  security  underlying  the 
ADR  is  traded  or  the  Commission  otherwise 
authorizes  the  listing.  Letter  from  Joseph  Levin. 
Vice  President.  Research  and  Development.  CBOE, 
to  Monica  C  Michelizzi,  Staff  Attorney,  Division, 
Commission,  dated  September  23, 1993 
("September  23rd  Letter"). 

•  ISG  was  formed  on  July  14. 1983  to,  among 
other  things,  coordinate  more  effectively 
surveillance  and  hivestigative  information  sharing 
arrangements  in  the  stock  and  options  markets.  See 
Intermarket  Surveillance  Croup  Agreement,  July  14. 
1983.  The  most  recent  amendment  to  the  ISG 
Agreement,  which  incorporates  the  original 
agreement  and  all  amendments  made  thereafter, 
wras  signed  by  ISG  members  on  January  29, 1990. 
See  Second  Amendment  to  the  Intermarket 
Suri'eillance  Group  Agreement.  January  29, 1990. 
The  members  of  the  ISG  are:  the  American  Stock 
Exchange,  Inc.  ("Amex"),  the  BSE,  the  CBOE.  the 
CHX,  the  Cinirmati  Stock  Exchange.  Inc.  ("CSri 
tlie  fiASD.  the  NYSE,  the  PSE,  and  the  PhU. 

M  5  U.S.C.  78f(bX5)  (1988). 

»  For  aDcample,  if  an  investor  wants  to  taivent  in 
ADRs  but  does  not  have  sufficient  cash  available 
until  a  future  data,  ha  can  purchase  an  ADR  option 
Dow  for  less  money  and  exercise  the  option  to 
purchase  the  ADRs  at  a  later  date. 


opportunities,  may  be  able  to  provide 
deeper  and  more  liquid  maricets.s  In 
sum,  options  on  ADRs  Ukely  engender 
the  same  benefits  to  investors  and  the 
market  place  that  exist  with  respect  to 
opticHis  on  common  stock-io 

The  Commission  also  believes  that  it 
is  appropriate  to  permit  the  CSOE  to  list 
and  trade  options  on  TMM  ADRs  given 
that  these  options  will  be  subject  to 
specific  requirements  related  to  the 
protection  of  investors.  First,  CBOE 
rules  require  that  the  ADRs  underlying 
these  options  meet  the  CBOE's  uniform 
options  listing  standards  in  all  respects. 
As  described  above,  this  would  include 
the  initial  and  maintenance  criteria. 
These  criteria  ensure,  among  other 
things,  that  the  imderlying  ADRs  will 
maintain  adequate  price  and  float  to 
prevent  the  ADR  options  from  being 
readily  susceptible  to  manipulation. 

Second,  the  ADR  Approval  Order 
requires  that  the  CBOE  make  a 
reasonable  inquiry  to  evaluate  TMM 
securities  to  ensure  that  these  securities 
are  generally  consistent  with  the 
requirements  set  forth  in  the  Exchange's 
options  listing  standards.  In  the  ADR 
Approval  Order,  the  Commission 
recognized  that  in  some  cases,  an  ADR 
underlying  an  option  could  meet  the 
options  Usting  standards  while  the 
foreign  security  on  which  the  ADR  is 
based  may  not  meet  these  standards  in 
every  respect.  For  example,  in  the  case 
of  ADRs  overlying  certain  foreign 
securities,  one  ADR  could  represent 
several  shares  of  a  specific  stock.  For 
this  reason,  it  is  possible  that  the  price 
of  the  ADR  will  meet  exchange  listing 
standards  even  though  the  market  price 
of  the  foreign  security  underlying  Uie 
ADR  may  be  less  than  the  CBOE 
standard.  The  Commission  beUeves, 
however,  that  requiring  the  CBOE  to 
review  the  securities  imderlying  TMM 
ADRs  to  ensure  that  they  are  generally 
consistent  with  the  Exchange's  options 
listing  standards,  along  with  other 
market  safeguards,  will  adequately 
protect  investors  from  the  possibihty 


•  Sea  e.g.  Report  of  the  Special  Study  of  the 
Options  Markets  to  the  Securities  and  Exchange 
Commission.  96th  Cong.,  1st  Ses*.  (Comm.  Print  No. 
9S-IFC3.  December  22, 1978). 

lopursuant  to  Section  6(b)(5)  of  the  Act.  the 
Commission  must  predicate  approval  of  any  new 
securities  product  upon  a  finding  that  the 
introduction  of  such  new  product  is  in  the  putdic 
interest  Such  a  finding  would  be  difficult  for  a 
derivative  instrument  that  served  no  hedging  or 
other  ecnnomic  function,  because  any  benefits  rtia* 
might  be  derived  by  market  participants  likely 
would  be  outweighed  by  the  potential  for 
manipulation,  diminished  public  confidence  in  the 
integrity  of  the  markets,  and  other  valid  regulatory 
concerns. 


that  these  ADR  options  can  be 
potentially  manipulated. ii 

Third,  the  CBOE  has  in  place  an 
adequate  mechanism  for  providing  for 
the  exchange  of  the  surveillance 
information  necessary  to  adequately 
detect  and  deter  market  manipulation  or 
trading  abuses  involving  TMM  ADR 
options.  Although  the  CBOE  does  not 
have  an  comprehensive  surveillance 
sharing  agreement  with  the  Mexican 
Stock  Exchange,  the  Commission 
beheves  that  this  does  not  impair  the 
abihty  of  the  CBOE  to  detect  or  deter 
manipulation  since  the  majority  of  the 
trading  activity  in  these  Mexican 
securities  occurs  in  the  U.S.  ADR 
market  The  Commission  notes  that  the 
CBOE,  the  U.S.  exchanges  on  which 
TMM  ADRs  trade,  and  the  NASD  are 
members  of  the  ISG,  which  will  provide 
for  the  exchange  of  necessary 
surveillance  information  concerning 
trading  activity  in  the  TMM  ADR 
options,  and  the  respective  imderlying 
ADR  market. 12 

As  a  general  matter,  the  Commission 
believes  that  the  existence  of  a 
surveillance  sharing  agreement  that 
effectively  permits  the  sharing  of 
information  between  an  exchange 
proposing  to  list  an  equity  option,  such 
as  options  on  TMM  ADRs,  and  the 
exchange  trading  the  stock  underlying 
the  equity  option  is  necessary  to  detect 
and  deter  market  manipulation  and 
other  trading  abuses.  In  particular,  the 
Commission  notes  that  surveillance 
sharing  agreements  provide  an 
important  deterrent  to  manipulation 
because  they  faciUtate  the  availabiUty  of 
information  needed  to  fully  investigate 
a  potential  manipulation  if  it  were  to 
occur.  These  agreements  are  especially 
important  in  the  context  of  derivative 
prtxlucts  based  on  foreign  securities 
because  they  facihtate  the  collection  of 
necessary  regulatory,  surveillance  and 
other  information  from  foreign 
jurisdictions. 

In  the  context  of  ADRs,  the 
Commission  believes  that,  in  most 
cases,  the  relevant  imderlying  equity 
market  is  the  primary  market  on  which 
the  security  underlying  the  ADR  trades. 
This  is  because,  in  most  cases,  the 
market  for  the  security  underlying  the 
ADR  generally  is  larger  in  comparison  to 
the  ADR  market,  both  in  terms  of  share 
volume  and  the  value  of  trading. 
Because  of  the  additional  leverage 
provided  by  an  option  on  an  ADR,  the 


n  For  example,  we  would  expect  the  Exchange  to 
consider  delisting  an  option  on  an  ADR  if  the  price 
and  public  Qoat  of  the  underlying  security  did  not 
meet  blading  or  size  maintenance  standards,  or  if 
the  security  underlying  the  ADR  failed  to  meet 
other  standards  that  raised  manipulative  concerns. 

12  See  supra  noted. 
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■'Conunission  generally  believes  that 
having  a  comprehensive  siirveillance 
sharing  agreement  in  place,  between  the 
exchange  where  the  ADR  option  trades 
and  the  exchange  where  the  foreign 
seoirity  underlying  the  ADR  primarily 
trades,  will  ensiire  the  integrity  of  the 
marketplace."  The  Commission  further 
believes  that  the  ability  to  obtain 
relevant  surveillance  information, 
including,  among  other  things,  the 
identity  of  the  ultimate  purdoasen  and 
sellers  of  securities,  is  an  essential  and 
necessary  component  of  a 
comprehensive  surveillance  sharing 
agreement. 

In  the  present  case,  however,  the 
Commission  finds  that  the  market  for 
TMM  ADRs  is  larger  than  the  market  for 
the  underlying  foreign  securities. 
Specifically,  approximately  59%  of  the 
world-wide  volume  in  TMM  stock  and 
ADRs  occurs  in  the  U.S.  ADR  market, 
which  consists  of  the  NYSE,  the  BSE, 
the  CHX.  the  PSE.  the  Phlx.  and 
NASDAQ.'*  The  Commission  believes 
that  the  U.S.  market  for  TMM  ADRs 
operates  as  a  single  market  even  though 
it  is  made  up  of  several  national 
secxirities  exchanges  and  the  NASD. 

The  Commission  notes  that  TMM 
ADRs  trade  primarily  on  one  U.S. 
exchange,  the  NYSE,  and  all  of  the 
markets  on  which  or  through  which 
these  ADRs  could  trade  are  linked 


"See also  Securitie«  Exchange  Act  Release  No. 
266S3  (March  21, 1989),  S4  FR  1270S  (order 
approving  the  trading  of  options  on  the 
International  Market  Index  (IMI"),  an  index 
comprised  of  ADRs  traded  in  the  United  States 
based  on  foreign  securities).  In  this  approval  order, 
the  Commission  specifically  required  that  there  be 
comprehensive  surveillance  sharing  agreements  in 
place  betwreen  the  Amax  and  the  foreign  exchanges 
on  which  the  securities  underlying  the  ADRs  trade 
80  that  a  substantial  percentage  of  the  Index  was 
covered  by  comprehensive  surveillance  sharing 
agreements.  In  parlicular,  78%  of  the  weight  of  the 
Index  was  covered  by  comprehensive  surveillance 
sharing  agreements.  For  the  remaining  22%  of  the 
Index,  the  Commission  further  recommended  that 
the  Amex  obtain  comprehensive  surveillance 
agreements  with  the  exchanges  on  which  the 
foreign  securities  underlying  the  ADRs  trade. 

>4The  combined  total  trading  volume  for  August 
through  October,  1993.  on  the  Mexican  Stock 
Exchange  for  both  classes  of  common  shares  of 
TMM  {i.e.,  "L"  class  and  "A"  class)  was  5,425.000 
shares  (44.43%)  and  the  combined  total  trading 
volume  for  the  same  time  period  in  the  U.S.  ADR 
market  for  ADRs  overlying  either  of  these  classes 
was  6.785.000  ADRs  (55.57%).  November  23rd 
Letter,  supra  note  5.  Although  the  CBOE  only 
intends  to  list  options  on  ADRs  representing  the 
"L"  class  of  TMM  common  stock,  the  Commission 
believes  that,  for  the  purpose  of  determining  the 
price  discovery  market  for  TMM  securities,  it  is 
necessary  to  review  the  trading  activ  ity  of  all 
classes  of  TMM  common  stock  and  the  ADRs  that 
overlie  them.  The  CBOE  further  represents  that  the 
Mexican  Stock  Exchange  and  the  U.S.  ADR  market 
are  the  predominate  markets  for  TMM  securities. 
Telephone  Conversation  between  Joseph  Levin, 
Vice  President.  Research  and  Development,  CBOE, 
and  Monica  Michelizzl,  Staff  Attorney,  Division, 
Commission,  on  October  22, 1993. 


together  by  the  Intermarket  Trading 
System  ("ITS")."  Accordingly,  the 
Commission  believes  that  the  U.S.  ADR 
market  for  TMM  is  substantially  the 
price-discovery  market  for  TMM 
securities  (i.e.,  stocks  and  ADRs)  and, 
therefore,  is  the  instrumental  market  for 
purposes  of  deterring  and  detecting 
potential  manipulation  or  other  abusive 
trading  strategies  in  conjunction  with 
transactions  in  the  overlying  ADR 
options  market  Since  both  the  CBOE, 
the  U.S.  exchanges  on  which  TMM 
ADRs  trade,  and  the  NASD  are  members 
of  the  ISG,  the  Commission  believes  that 
there  is  an  effective  surveillance  sharing 
arrangement  to  permit  the  exchanges 
and  the  NASD  to  adequately  investigate 
any  potential  manipulations  of  the  ADR 
options  or  their  underlying  securities. 

The  Commission  also  notes  that  the 
CBOE  will  review  the  world-wide 
trading  volume  for  TMM  stock  and 
ADRs  to  ensure  that  the  primary  market 
for  TMM  securities  continues  to  be  the 
U.S.  ADR  market.  Specifically,  the 
CBOE  has  agreed  to  continue  reviewing 
the  percentage  of  the  world-wide 
trading  volume  in  TMM  securities  that 
occure  in  the  U.S.  ADR  market.  If  the 
average  daily  trading  volume  in  TMM 
stock  and  ADRs  occurring  in  the  U.S. 
ADR  market  falls  below  30%  of  world- 
wide trading  volume,  the  CBOE 
represents  that  it  will  not  open  for 
trading  any  additional  series  of  options 
on  TMM  ADRs  unless  it  has  in  place  a 
comprehensive  surveillance  sharing 
agreement  with  the  Mexican  Stock 
Exchange.'*  Accordingly,  the 
Commission  believes  that  these 
requirements  ensure  that  if  the  U.S. 
ADR  market  ceases  to  be  the  primary 
market  for  TMM  securities,  the  CBOE 
will  either  obtain  the  necessary 
surveillance  sharing  agreements  or 
"wind  down"  trading  in  the  product. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 


» ITS  is  a  communications  system  designed  to 
bdlitate  trading  among  competing  markets  by 
providing  each  market  with  order  routing 
capabilities  based  on  airrent  quotation  information. 
The  system  links  the  participant  markets  and 
provides  facilities  and  procedures  for;  (1)  The 
display  of  composite  quotation  information  at  each 
participant  market,  so  that  brokers  are  able  to 
determine  reedily  the  best  bid  and  offer  available 
from  any  participant  for  multiple  trading  securities; 
(2)  efficient  routing  of  orders  and  sending 
administrative  messages  (on  the  functioning  of  the 
system)  to  all  participating  markets;  (3) 
participation,  under  certain  conditions,  by  memt)ers 
of  all  participating  markets  in  opening  transactions 
in  those  markets;  and  (4)  routing  orders  from  ■ 
participating  market  to  a  participating  market  with 
a  better  price.  The  exchanges  on  which  Empresas 
ADRs  trade  are  ITS  participant  markets.  The 
NASD's  Computer  Assisted  Execution  System  links 
NASD  market  makers,  for  order  routing  and 
execution  purposes,  to  ITS  for  Empresas  ADRs. 

1*  Septembw  23rd  Letter,  supm  note  5. 


prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  R^sister.  The  current 
proposal  was  noticed  for  comment  on 
October  29. 1993.  The  Commission  has 
not  received  any  comments  on  the 
proposal.  In  addition,  the  current  CBOE 
proposal  to  list  and  trade  options  on 
TMM  ADRs  is  substantially  similar  to 

Eroposals  by  the  CBOE  and  the  Amex  to 
st  and  trade  options  on  Empresas  ADR 
options.1'  The  proposals  to  list 
Empresas  ADR  options  were  subject  to 
a  full  notice  and  comment  period  and 
the  Commission  did  not  receive  any 
comments  on  them.  Further,  the 
Commission  believes  that  approving  the 
CBOE  proposal  to  list  TMM  ADR 
options  on  an  accelerated  basis 
facilitates  transaction  in  securities  and 
perfects  the  mechanism  of  a  free  and 
open  market  by  facilitating  the  offering 
of  new  products  to  investore. 
Accordingly,  the  Commission  believes  it 
is  consistent  with  sections  19(b)(2)  and 
6(b)(5)  of  the  Act  i"  to  approve  the 
CBOE's  proposal  to  list  TMM  ADR 
options  on  an  accelerated  basis. 

//  is  therefore  ordered,  pursant  to 
Section  19(b)(2)  of  the  Act,i»  that  the 
proposed  rule  change  (File  No.  SR- 
CBOE-93-09)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'o 

Margaret  H.  McFarland. 
Depufy  Secretary. 

(FR  Doc.  93-29465  Filed  12-1-93;  8:45  ami 
BILUNO  cooc  mo-oi-M 


[Release  No.  34-33248;  File  No.  SR-NSCC- 
93-13] 

Self-Regulatory  Organizations; 
National  Securitiea  Clearing 
Corporation;  Notice  of  Proposed  Rule 
Change  Relating  to  Buy-Ins 

November  24, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934,>  notice 
is  hereby  given  that  on  September  1, 
1993,  the  National  Securities  Clearing 
Corporation  ("NSCC")  filed  with  the 
Securities  and  Exchange  Commission 


1' Securities  Exchange  Act  Release  Nos.  31122 
(August  28,  1992),  57  FR  40707  (September  4, 1992) 
(File  No.  SR-CBOE-92-1S),  and  31117  (August  28, 
1992),  57  FR  40703  (September  4. 1992) 
(Amendment  No.  2  to  File  No.  SR-Amex-91-26). 
The  Commission  notes  that  the  NYSE  also  filed  a 
proposal  to  trade  Empresas  ADR  options.  See 
Securities  Exchange  Act  Release  No.  33195 
(November  12, 1993),  58  FR  61119  (November  19, 
1993)  (File  No.  SR-NYSE-92-26). 

1*  19  U.S.C  78s(b)(2)  and  78f(bM5)  U9&6). 

<*lSU.S.C7Ss(b)(198a). 

1017  CFR  200.3O-3(aXl2)  (1993). 

1 15  U.S.C  78sa>Mi)  (laaa). 
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("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  H.  and 
in  below,  which  Items  have  been 
prepared  substantially  by  NSCC  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  will  modify 
the  timing  under  which  a  buy-in  of  a 
security  settling  in  NSCC's  Continuous 
Net  Settlement  ("CNS")  system  may  be 
executed  under  NSCC's  rules. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Pnrpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NS(X  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposal. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
IV  below.  NSCC  has  prepared 
summaries,  set  forth  in  sections  (A).  (B). 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 

Change 

The  proposed  rule  change  modifies 
the  timing  under  which  a  buy-in  of  a 
security  setthng  in  NSCC's  CNS  system 
may  be  executed  imder  NSCC's  rules.* 
This  change  will  have  the  effect  of 
conforming  buy-in  execution  practices 
for  exchange-listed  CNS  trades  with 
buy-in  execution  practices  for  over-the- 
counter  CNS  trades. 

NSCC's  rules  currently  provide  that  if 
a  member  has  not  satisfied  its  buy-in 
liability  by  the  end  of  the  evening 
allocation  on  the  day  after  it  receives  a 
retransraittal  notice  fit)m  NSCC,  it  is 
subject  to  a  buy-in.3  While  buy-ins 

'  An  NSCC  member  that  has  a  long  position  (j>., 
the  number  of  units  of  a  CNS  security  which  the 
momber  is  entitled  to  receive)  at  the  end  of  any  day 
may  submit  a  buy-in  notice  to  NSCC.  The  day  the 
buy-in  notice  is  submitted  is  "N."  If  a  buy-in 
position  remains  unfilled  after  the  evening 
allocation  on  N+i  {i.e.,  the  day  after  the  buy-in 
notice  is  submitted  to  NSCC).  NSCC  will  issue  on 
the  morning  of  N+l  retransmittal  notices  to  a 
number  of  members  that  have  short  positions.  The 
quantity  of  securities  specified  as  owing  on  the 
retransmittal  notice  is  the  short  mambers'  buy-in 
liability  {i.e.,  the  number  of  a  CNS  security  which 
the  member  is  obligated  to  dalivei).  NSCC 
Procedures,  Section  VII,  J. 

5  NSCC's  daily  processing  cycle  commeoces  in 
the  evening  and  includes  an  evening  cycle  which 
runs  fi-om  6  p.m.  until  8  a,m.  the  following  morning 
and  a  day  cycle  which  runs  from  8:30  a.in.  to  2  pjn. 
Telephone  conversation  between  Karan  L. 


executed  as  floor  trades  may  be 
executed  at  any  time  on  N+2,  under  the 
National  Association  of  Securities 
Dealere'  ("NASD")  buy-in  rules  buy-ins 
cannot  be  executed  until  2:30  p.m.  on 
N+2.  The  proposed  rule  change  will 
amend  NSCC  rules  so  that  a  member's 
buy-in  fiabihty  may  be  satisfied  up  to 
the  completion  of  the  day  cycle  on  N-t-2 
instead  of  the  completion  of  the  evening 
cycle  on  N+2.  Extending  the  time  during 
which  a  member  may  satisfy  its  buy-in 
liability  from  the  end  of  the  evening 
cycle  to  the  end  of  the  day  cycle  will 
have  the  practical  effect  of  conforming 
the  timing  for  the  execution  of  buy-ins. 

The  proposed  rule  change  also  will 
have  the  effect  of  reducing  buy-in  risk 
for  members  with  short  positions 
because  it  will  give  them  the 
opportunity  to  meet  their  obUgation  by 
delivering  shares  during  the  day  cycle 
on  N+2  without  being  subject  to  buy-in 
liabiUty.  Currently,  such  deliveries 
cannot  be  used  to  mitigate  a  member's 
buy-in  liabihty.  This  Umitation  exists 
because  in  the  past  members  with  long 
positions  had  no  way  of  knowing 
whether  deliveries  were  made  during 
the  day  cycle  in  fulfillment  of  buy-in 
habilities.  Therefore,  allowing  day  cycle 
deliveries  to  mitigate  buy-in  liabilities 
would  have  placed  members  with  long 
positions  at  risk  if  the  member  executed 
a  buy-in.  This  limitation  now  may  be 
removed  because  all  members  currently 
have  access  to  The  Depository  Trust 
Company's  Participant  Terminal  System 
which  allows  them  to  monitor  deliveries 
made  to  NSCC  during  the  day  cycle. 

The  proposed  rule  change  will  help 
minimize  the  risks  to  members  firom 
buy-in  UabiUties  and  will  permit 
members  to  effect  clearance  and 
settlement  in  a  more  efficient  manner. 
Thus,  these  changes  are  consistent  with 
the  requirements  of  Section  17A  of  the 
Act  and  the  rules  and  regulations 
thereunder. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NSCC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  CHhers 

Written  comments  were  neither 
solicited  nor  received. 


in.  Date  of  EfiEBCtivemas  of  the 
Proposed  Rnle  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  procaedings  to  determine 
whethw  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  cronceming  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fit>m  the 
pubUc  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Pubhc  Reference 
Section,  450  Fifth  Street  NW.. 
Washington.  DC  20549.  Copies  of  such 
filings  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  NSCC.  All  submissions  should 
refer  to  File  No.  SR-NS(X-93-13  and 
should  be  submitted  by  December  23, 
1993. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

MSi-garet  R  McFarland, 

Deputy  Secretary. 

(FR  Doc.  93-29466  Filed  12-1-93;  8:45  am) 

BtLUMQ  cooc  M10-01-M 


Saperstein.  Vice  President/Director  of  Legal  and 
Association  General  Counsel,  NSCC,  and  lerry  W. 
Carpentm,  Branch  Chief,  and  Richard  C.  Strassar, 
Attorney,  Division  of  Market  Regulation, 
Commission  (August  4. 1993). 


'  17  CFR  200.3O-3(a)(12)  (199:5. 
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S«tf-Regul«tory  Organizations;  ^4otlc• 
of  Rling  and  Order  Granting  Partial 
Aeceleratad  Approval  To  Proposed 
Rule  Changs  bi  ths  PMIadslphIa  Stock 
Exctuings,  Inc.,  Rslatlrib  to  ths  Listing 
of  Options  on  American  depository 
Receipts 

November  26. 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Seoirities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l).  noUce  is 
hereby  given  that  on  November  15, 
1993,  the  Philadelphia  Stock  Exchange 
("Phlx"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I  and  n 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  pubUshing  this  notice  to 
soUcit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Orgaimation's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  amend  Rules 
1009  and  1010  to  provide  for  the  listing 
and  trading  of  options  on  American 
Depositary  Receipts  ("ADRs")  where 
over  50%  of  the  world-wide  trading 
volume  in  the  underlying  stocks  and 
ADRs  occurs  in  the  United  States  ADR 
Market,  even  though  the  Phlx  does  not 
have  a  comprehensive  surveillance 
agreement  in  place  with  the  foreign 
exchange  on  which  the  foreign  security 
underlying  the  ADR  primarily  trades. 

The  Phlx  also  requests  Commission 
authorization  to  list  and  trade  options 
on  ADRs  representing  the  shares  of 
Transportation  Maritime  Mexicana 
("TMM"). 

The  text  of  the  proposal  is  available 
at  the  Office  of  the  Secretary.  Phlx  and 
at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Conmiission,  the 
self-regulatory  organization  Included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (6)  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 


(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  tne  Proposed  Rule 
Change 

The  Phlx  states  that  the  purpose  of  the 
proposed  rule  change  is  to  revise  the 
Exchange's  rules  relating  to  Usting  of 
options  on  ADRs.  On  November  27, 
1992,  the  Commission  approved  a  Phlx 
proposal  to  Ust  and  trade  ADR  options 
where  the  underlying  foreign  security  is 
subject  to  a  comprehensive  surveillance 
sharing  agreement  and  the  underlying 
ADR  meets  or  exceeds  the  Exchange's 
established  uniform  options  listing 
standards.!  First,  the  ADR  Approval 
Order  provides  that  for  ADR  options  to 
be  ehgible  for  listing  and  continued 
trading,  the  Phlx  must  have 
comprehensive  siirveillauce  sharing 
agreements  in  place  with  the  foreign 
exchanges  that  serve  as  the  primary 
markets  for  the  foreign  securities 
underlying  the  ADRs,  unless  the 
Commission  otherwise  approves  the 
options'  listing  without  an  agreement. 
Second,  the  Phlx's  initial  Usting 
standards  require  that  the  ADRs 
underlying  the  Exchange- listed  options 
have  a  "float"  of  7,000,000  ADRs 
outstanding,  2,000  shareholders,  trading 
voliune  of  at  least  2,400,000  over  the 
prior  twelve  month  period,  and  a 
minimum  price  of  $7  Vz  for  a  majority  of 
the  business  days  during  the  preceding 
three  month  period.  Moreover,  options 
on  ADRs  must  meet  or  exceed  the 
maintenance  criteria  for  continued 
listing  under  the  Phlx  rules.  Those 
criteria  require  that  the  ADRs 
imderlying  Exchange-listed  options 
maintain  a  "float"  of  6,300,000  ADRs, 
1,600  shareholders,  trading  volume  of  at 
least  1.800.000  over  the  prior  twelve 
month  period,  and  a  minimum  price  of 
$5  on  a  majority  of  the  business  days 
during  the  preceding  six  month  period. 
Additionally,  the  ADR  Approval  Order 
requires  the  Phlx  to  make  reasonable 
inquiry  to  evaluate  the  securities 
underlying  the  ARDs  to  ensure  that 
these  securities  are  generally  consistent 
with  the  above-noted  listing 
requirements. 

Furthermore,  the  Phlx  options  initial 
listing  standards  require  that  the  ADR 
imderlying  an  ADR  option  be  registered 
and  Usted  on  a  national  securities 
exchange  or  traded  through  the  facilities 
of  a  national  securities  association  and 
be  reported  as  a  national  market  system 
security.  The  issuers  of  the  ADRs  also 


must  be  in  compliance  with  any  other 
applicable  requirements  of  the  Act. 

The  current  proposal  would  amend 
Commentary  .03  to  Exchange  Rule  1009 
to  provide  that  the  Exchange  could  list 
options  on  ADRs  if  the  trading  volume 
in  the  United  States  markets  where  the 
ADR  is  traded  represents  at  least  50%  of 
the  world-wide  trading  volume  (on  a 
share  equivalent  basis)  in  the  security 
imderlying  the  ADR  over  the  three 
month  period  preceding  the  date  of 
selection  of  the  ADR  for  options  trading. 

Additionally,  the  current  proposal 
adds  new  Commentary  .07  to  Exchange 
Rule  1010.  New  Commentary  .07 
provides  that  if  an  ADR  was  initially 
deemed  appropriate  for  options  trading 
on  the  grounds  that  50%  or  more  of  the 
world-wide  trading  volume  in  a  security 
underlying  the  ADR  takes  place  in  the 
U.S.  ADR  market,  and  if  such 
percentage  is  less  than  30%  over  any 
subsequent  three  month  period,  then  the 
Phlx  will  not  open  for  trading  any 
additional  series  of  options  on  such 
ADR  unless  the  Exchange  then  has  in 
place  a  comprehensive  surveillance 
agreement  with  the  primary  exchange  in 
the  home  country  where  the  security 
underlying  the  ADR  is  traded.  The  Phlx 
may,  however,  continue  to  trade  the 
ADR  option  if  the  Commission  has 
otherwise  approved  the  listing. 

Finally,  the  Phlx  is  requesting 
Commission  authorization  to  Ust  and 
trade  options  on  ADRs  representing 
shares  of  TMM,  even  though  the  Phlx 
does  not  have  a  surveillance  sharing 
agreement  with  the  primary  exchange 
on  which  the  foreign  securities 
underlying  the  ADRs  trade.  The  foreign 
securities  underlying  TMM  ADRs  trade 
primarily  on  the  Mexican  Stock 
Exchange,  while  the  ADRs  trade 
primarily  on  the  New  York  Stock 
Exchange  (■*NYSE").i 

Although  the  Phlx  does  not  have  a 
surveillance  sharing  agreement  with  the 
Mexican  Stock  Exchange,  the  Phlx  does 
not  beUeve  that  this  will  impair  its 
ability  to  detect  or  deter  potential 
manipulations  of  the  market  in  TMM 
ADR  options  because  the  dominant 
underlying  market  for  the  ADR  options 
is  the  U.S.  ADR  market,  rather  than  the 
Mexican  Stock  Exchange. a  Since  the 


>  Securities  Exchange  Release  No.  31531 
(November  27, 1992),  57  FR  57250  (December  3, 
1992)  ("ADR  Approval  Order").  A  comptehensive 
turveillance  sharing  agreement  provides,  among 
other  things,  for  the  exchange  of  market  trading 
activity,  clearing  activity,  and  the  identify  of  the 
ultimate  purchaser  or  seller  of  the  securities  traded. 
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a  Although  the  NYSE  is  the  primary  market  for 
TMM  ADRs.  the  ADRs  also  trade  in  the  United 
States  on  the  Boston  Stock  Exchange,  Inc.  ("BSE"), 
the  Chicago  Stock  Exchange,  Inc.  ("CHX"),  the 
Pacific  Stock  Exchange,  Inc.  ("PSE"),  the 
Philadelphia  Stock  Exchange.  Inc.  ("Phbc"),  and 
through  the  National  Association  of  Securities 
Dealers,  Inc.  ("NASD"),  Automatic  Quotation 
System  ("NASDAQ"). 

>  The  Phlx  represents  that  for  the  three  month 
period  ending  October  31, 1993,  50%  or  more  of  the 
world-wide  trading  volume  (on  a  share  equivalent 
basis)  in  securities  representing  TMM  common 


Phbc,  the  NASD,  and  the  U.S.  exchanges 
on  which  TMM  ADRs  trade  are 
members  of  the  Intermarket 
Surveillance  Group  ("ISG"),  the  Phbc 
beUeves  that  it  has  the  ability  to  conduct 
adequate  surveillance  of  trading  in 
TMM  ADR  options.* 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Phlx  beUeves  that  the  proposed 
rule  change  will  not  impose  a  burden  on 
competition, 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

III.  Date  of  E£fectivene8s  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Exchange  has  requested  that  the 
proposed  rule  change  be  given 
accelerated  effectiveness  pursuant  to 
section  19(b)(2)  of  the  Act.* 

The  Commission  finds  the  portions  of 
tiie  proposed  rule  change  related  to  the 
listing  of  options  on  ADRs  representing 
shares  of  T^^M  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  appUcable  to 
a  national  securities  exchange,  and,  in 
particular,  the  requirements  of  section 
6(b)(5). 6  Specifically,  the  Commission 
finds  that  allowing  opUons  to  trade  on 
ADRs  representing  the  shares  of  TMM, 


stock  occurred  in  the  U.S.  ADR  market  The  Phlx 
further  represents  that  if  the  trading  volume  for 
TMM  In  the  U.S.  ADR  market  falls  below  30%  of 
the  world-wide  trading  volume  for  TMM  ADRs  and 
stock  in  any  subsequent  three  month  period,  the 
Exchange  will  not  open  for  trading  any  additional 
series  of  options  on  TMM  ADRs  unless  the  Phlx  has 
in  place  a  comprehensive  surveillance  sharing 
agreement  with  the  primary  exchange  in  the  home 
country  where  the  foreign  security  underlying  the 
ADR  is  traded  or  the  Commission  otherwise 
authorizes  the  listing.  See  letter  from  Michele  R. 
Weisbaum,  Assc  iate  General  Counsel.  Phlx,  to 
Monica  C.  Michelizzi,  Staff  Attorney,  Division  of 
Market  Regulation  ("Division"),  Commission,  dated 
November  16, 1993  ("November  16th  Letter"). 
*  ISG  was  formed  on  July  14, 1983  to,  among 
other  things,  coordinate  more  effectively 
surveillance  and  investigative  information  sharing 
arrangements  in  the  stock  and  options  markets.  See 
Intermarket  Surveillance  Group  Agreement.  July  14. 
1983.  The  most  recent  amendment  to  the  ISG 
agreement,  which  incorporates  the  original 
agreement  and  all  amendments  made  thereafter, 
was  signed  by  ISG  members  on  January  29, 1990. 
See  Second  Amendment  to  the  Intermarket 
Surveillance  Group  Agreement,  January  29. 1990. 
The  members  of  the  ISG  are:  the  American  Stock 
Exchange,  Inc.  ("Amex"),  the  BSE,  the  CBOE.  and 
the  CHX,  the  Cincinnati  Stock  Exchange,  Inc. 
("CS8"),  the  NASD,  the  NYSE,  the  PSE,  and  the 
Phlx. 

» 15  U.S.C.  78s(b)(2)  (198«). 
•15  U.S.C  78flbK5)  (1988). 


among  other  things,  gives  investors  a 
better  means  to  hedge  their  positions  in 
the  ADRs,  as  weU  as  enhanced  market 
timing  opportunities.'  Further,  the 
pricing  of  the  ADRs  underlying  TMM 
ADR  options  may  become  more  efficient 
and  market  makers  in  these  ADRs,  by 
virtue  of  enhanced  hedging 
opportunities,  may  be  able  to  provide 
deeper  and  more  Uquid  markets.^  In 
sum,  options  on  ADRs  likely  engender 
the  same  benefits  to  investors  and  the 
market  place  that  exist  with  respect  to 
options  on  common  stock." 

The  Commission  also  believes  that  it 
is  appropriate  to  permit  the  Phlx  to  Ust 
and  trade  options  on  TMM  ADRs  given 
that  these  options  will  be  subject  to 
specific  requirements  related  to  the 
protection  of  investors.  First,  Phlx  rules 
require  that  the  ADRs  underlying  these 
options  meet  the  Phlx's  uniform  options 
listing  standards  in  all  respects.  As 
described  above,  this  would  include  the 
initial  and  maintenance  criteria.  These 
criteria  ensure,  among  other  things,  that 
the  underlying  ADRs  will  maintain 
adequate  price  and  float  to  prevent  the 
ADR  options  from  being  readily 
susceptible  to  manipulation. 

Second,  the  ADR  Approval  Order 
requires  that  the  Phlx  make  a  reasonable 
inquiry  to  evaluate  TMM  securities  to 
ensure  that  these  securities  are  generally 
consistent  with  the  requirements  set 
forth  in  the  Exchange's  options  Usting 
standards.  In  the  ADR  Approval  Order, 
the  Commission  recognized  that  in  some 
cases,  an  ADR  underlying  an  option 
could  meet  the  options  Usting  standards 
while  the  foreign  security  on  which  the 
ADR  is  based  may  not  meet  these 
standards  in  every  respect.  For  example, 
in  the  case  of  ADRs  overlying  certain 
foreign  securities,  one  ADR  could 
represent  several  shares  of  a  specific 
stock.  For  this  reason,  it  is  possible  that 
the  price  of  the  ADR  will  meet  exchange 
Usting  standards  even  though  the 
market  price  of  the  foreign  security 
underlying  the  ADR  may  be  less  than 


'  For  example,  if  an  investor  wants  to  invest  in 
ADRs  but  doeb  not  have  sufficient  cash  available 
until  a  future  date,  he  can  purchase  an  ADR  option 
now  for  lass  money  and  exercise  the  option  to 
purchase  the  ADRs  at  a  later  date. 

»  See  e.g.,  Report  of  the  Special  Study  of  the 
Options  Markets  to  the  Securities  and  Exchange 
Commission.  96th  Cong.,  1st  Sess.  (Comm.  Print  No. 
96-IFC3,  December  22, 1978). 

"Pursuant  to  section  6(b)(5)  of  the  Act.  the 
Commission  must  predicate  approval  of  any  new 
securities  product  upon  a  finding  that  the 
introduction  of  such  new  product  is  in  the  public 
interest.  Such  a  finding  would  be  diffioilt  for  a 
derivative  instrument  that  served  no  hedging  or 
other  economic  function,  because  any  benefits  that 
might  be  derived  by  market  participants  likely 
would  be  outweighed  by  the  potential  for 
manipulation,  diminished  public  confidence  in  the 
integrity  of  the  markets,  and  other  valid  regulatory 
concerns. 


the  Phlx  Standard.  The  Conmiission 
believes,  however,  that  requiring  the 
Phlx  to  review  the  securities  underlying 
TMM  ADRs  to  ensure  that  they  are 
generally  consistent  with  the  Exchange's 
options  Usting  standards,  along  with 
other  market  safeguards,  will  adequately 
protect  investors  from  the  possibility 
that  these  ADR  options  can  be 
potenUaUy  manipulated.io 

Third,  the  Phlx  has  in  place  an 
adequate  mechanism  for  providing  for 
the  exchange  of  the  surveillance 
information  necessary  to  adequately 
detect  and  deter  market  manipulation  or 
trading  abuses  involving  TMM  ADR 
opUons.  Although  the  Phbc  does  not 
have  an  comprehensive  surveillance 
sharing  agreement  with  the  Mexican 
St(x:k  Exchange,  the  Commission 
believes  that  this  does  not  impair  the 
ability  of  the  Phlx  to  detect  or  deter 
manipulation  since  the  majority  of  the 
trading  activity  in  these  Mexican 
securities  occurs  in  the  U.S.  ADR 
market.  The  Commission  notes  that  the 
Phlx,  the  U.S.  exchanges  on  which 
TMM  ADRs  trade,  and  the  NASD  are 
members  of  the  ISG,  whicJi  will  provide 
for  the  exchange  of  necessary 
surveillance  information  concerning 
trading  activity  in  the  TMM  ADR 
opUons.  and  the  respecUve  underlying 
ADR  market.  »i 

As  a  general  matter,  the  Commission 
believes  that  the  existence  of  a 
surveillance  sharing  agreement  that 
effectively  permits  the  sharing  of 
information  between  an  exchange 
proposing  to  Ust  an  equity  option,  such 
as  options  on  TMM  ADRs.  and  the 
exchange  trading  the  stock  underlying 
the  equity  option  is  necessary  to  detect 
and  deter  niarket  manipulaUon  and 
other  tracUng  abuses.  In  particular,  the 
Commission  notes  that  surveillance 
sharing  agreements  provide  an 
important  deterrent  to  manipulation 
because  they  faciUtate  the  availability  of 
information  needed  to  fully  investigate 
a  potential  manipulation  if  it  were  to 
occur.  These  agreements  are  especially 
important  In  the  context  of  derivative 
products  based  on  foreign  securities 
because  they  facilitate  the  collection  of 
necessary  regulatory,  surveillance  and 
other  information  fi'om  foreign 
jurisdictions. 

In  the  context  of  ADRs.  the 
Commission  beUeves  that,  in  most 
cases,  the  relevant  underljring  equity 
market  is  the  primary  market  on  which 


10  For  example,  we  would  expect  the  Exchange  to 
consider  delisting  an  option  on  an  ADR  if  the  prices 
and  public  float  of  the  underlying  security  did  not 
meet  trading  or  size  maintenance  standards,  or  if 
the  security  underlying  the  ADR  tailed  to  meet 
other  standards  that  raised  manipulative  concerns. 

"See  supra  note 4. 
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t£e  sacuTtty  umferiying  th«  AI^  tndw. 
This  i»beG8ts«,  in  most  cases,  the 
nsorket  far  tbe  security  underlying  the 
AOR  generally  is  tarser  in  compehson  to 
the  ADR  ararkat,  boui  in  terms  of  share 
volume  and  tbe  ▼aJue  ot'  trading. 
Because  of  the  additional  leverage 
provided  by  an  option  on  an  A£^,  the 
Commission  generally  believes  thaft 
having  a  comprehensive  surveillance 
sharing  agreement  in  place,  between  the 
exchange  where  the  ADR  option  trades 
and  the  exchange  where  the  foreign 
security  underiytng  the  ADR  primarily 
trades,  will  ensure  the  integrity  of  die 
marketplace.  12  The  Commission  farther 
believes  that  the  ability  to  obtain 
relevant  surveillance  information, 
including,  among  other  things,  the 
identify  of  the  ukimate  purdhasers  and 
sellers  of  sectnities,  is  an  essential  and 
necessary  component  of  a 
comprehensive  stirveillance  sharing 
agreement. 

In  the  present  case,  howev-wr,  the 
Conuniseion  finds  that  the  market  for 
TMM  ADRa  i»  kf^sr  than  the  market  for 
the  underlying  foreign  securities. 
Specifically,  approximately  59%  of  the 
world-wide  vohime  in  TMM  stock  and 
ADRs,  occurs  in  the  U.S.  ADR  market, 
which  consists  of  the  NYSE,  the  BSE, 
the  CHX.  the  PSE.  the  Phlx,  and 
NASDAQ.  13  The  Commission  believes 
that  the  U.S.  market  for  TMM  AE«s 
operates  as  a  single  market  even  though 
it  is  made  up  of  several  national 


)2  S66  8x30  SsCUrittOS  EalBAU^  Act  MIQttM  No. 
26053  (March  21.  ISS9).  54  12708  tofdet  spptorlllg 
the  trading  of  options  on  th«  hstamatMnal  Moikat 
Indax  ("IXH").  an  lodax  compxuMd  of  ADRs  tiadad 
in  the  United  States  based  on  foreign  sectirities).  In 
thia  apprrrva]  order,  the  Commission  specifically 
requiraid  dMt  that*  be  comprahauivw  turvatUeic* 
shaxiag  agtoawits  ia  place  botwees  the  Amex  ted 
the  foreign  exchanges  on  which  the  sscuiitieft 
underlying  the  ADVs  trade  so  that  a  subatantial 
percentage  of  the  Index  ww  cowed  by 
comprehensive  iiii  irtllMC  ihnring  mifnaiO  la 
particular,  78%  of  ih*««||iNa#thelndax  «•• 
covered  by  comprehensive  siirveillance  sharing 
agreements.  For  the  remainu\g  22%  of  the  Index, 
the  Commission  further  recomasended  that  tbe 
Amex  ofatua  compctshanaiva  suneillanc* 
agreaoents  with  the  otchaogn  on  which  the 
foreign  securities  undarlyiog  the  ADRs  Irada. 

"The  combined  total  trading  volume  for  August 
through  Octofaor,  1993,  on  the  Mancan  Stock 
Excfaaoge  far  both  clasaas  of  comiBan  shares  of 
TMM  (i.e..  "L"  daas  and  "A"  class)  was  3,425.000 
shares  (44.43%)  and  the  combined  total  tradlag 
volume  for  the  same  time  j^eriod  In  the  U.S.  AOR 
market  for  ADRs  overlying  either  of  these  classes 
was  6,789,000  ADRs  (55.57%).  The  Phlx  farther 
repretanti  that  the  MszicaA  Stock  Exchange  and  tk« 
U.S.  ADR  OMrkst  «e  the  pwtrionMiwtn  laarkats  for 
TMM  U.S.  ADR  market  are  the  predominate 
markets  for  TMM  securities.  November  T8th  Latter, 
supra  note  3.  Although  the  Phlx  only  intends  to  list 
optioiis  OB  ADRs  represedOBg  the  "L"  class  of  TMM 
common  stock,  the  Commission  beheves  that,  for 
-»►"•  purpose  of  detararming  the  price  discovery 
market  for  TMM  securities.  It  is  necessary  to  review 
the  trading  activity  of  ail  classes  of  T>M  common 
stock  and  the  ADRs  that  overly  Ibam. 


secinfties  exdiangw  aid  the  NASD.  The 
Commission  notes  that  TMM  ADRs 
trade  primarily  on  one  U.S.  «(change, 
the  NYSE,  and  all  of  the  mericets  on 
which  or  through  which  tfiese  AJOks 
could  trade  are  hnked  together  by  the 
Interro»ket  Trading  ^stem  (~TTS").»-« 
Accordingly,  ttw  Commisrion  behoves 
that  the  U.S.  ADR  market  for  TMM  is 
substuitisUy  the  price-discovery  market 
for  TMM  securities  {i.e.,  stocks  and 
ADRS)  and,  therefore,  is  the 
instrumental  raeaktU  for  purposes  of 
deterring  and  detecting  potimtial 
manipulation  or  other  abusive  trading 
strategies  in  conjimctioD  with 
transactions  in  the  overiying  ADR 
options  market.  Since  both  the  Phlx,  the 
U.S.  exchanges  on  which  TMM  ADRs 
trade,  and  tl»»  NA^  are  members  of  the 
ISG,  the  Commission  beheves  that  there 
is  an  effective  surveillance  sharing 
arrangement  to  permit  the  exchanges 
and  the  NASD  to  adeouately  investigate 
any  potential  manipulations  of  the  ADR 
options  or  their  underiying  securities. 
The  Commission  also  notes  that  the 
Phlx  will  review  the  worid-wide  trading 
volume  for  TMM  stock  and  ADRs  to 
ensure  that  the  primary  market  for  TMM 
securities  continues  to  be  the  U.S.  ADR 
maricet.  Specifically,  the  Phlx  has  agreed 
to  continue  reviewing  the  percentage  of 
world-wide  trading  volume  in  TMM 
securities  that  occurs  in  the  U.S.  ADR 
market.  If  the  average  daily  trading 
volume  in  TMM  stock  and  ADRs 
occurring  in  the  U.S.  ADR  market  fells 
below  30%  of  world-wide  trading 
volume,  the  Hilx  represents  that  it  will 
not  open  for  trading  any  additional 
series  of  options  on  TMM  ADRs  unless 
it  has  in  place  a  compnehensive 
surveillance  sharing  agreement  with  the 
Mexican  Stock  Exchange,  is 
Accordingly,  tha  Commission  beheves 
that  these  requirements  ensure  that  if 
die  U.S.  ADR  market  ceases  to  be  the 
primary  market  for  TMM  securities,  the 


i«rrs  us  a  communications  system  designed  to 
facilitate  trading  among  competing  matkait  by 
providing  each  market  with  ordei  routing 
capabibties  based  on  cunant  quotation  mfomiatica 
Tlie  system  links  the  participants  markets  and 
provides  fadlitias  and  pi-occduref  for  (1)  The 
display  of  composite  q«ot»tloD  inforiMtion  st  each 
participant  markat,  so  that  farokars  ara  able  to 
detenaia*  laadUy  tha  bast  bid  aad  o0er  available 
from  any  participaat  lor  multiply  trading  sacuhtias; 
(2)  efficient  routing  of  orders  tnd  sanding 
administratlT*  maasages  (oo  'Jm  hiactioiuag  of  the 
systam)  to  all  parbapaiing  markots;  {$i 
partidpatiaa,  vmia  certain  coaditigBa,  by  membars 
of  all  partiapadag  maikats  in  apaaiag  tnaaactioBS 
in  those  maHrats;  aad  (4)  routiiig  orders  from  a 
partietpaltiig  market  to  a  participatteg  ourkat  with 
a  badar  pcica.  The  exchangee  on  which  TMM  AORs 
trade  ara  FTS  partidpaBt  marfcale.  The  NASD's 
Computer  AasisMd  Exacatiao  Syvtaoi  links  NASD 
markat  siakars,  far  ordar  reotiag  aad  execution 
purposes,  to  ITS  for  TMM  ADRa. 

»  November  leth  Letter,  supra  note  3. 


Phbt  will  either  obtain  the  necessary 
surveillance  sharing  agreements  or 
"wind  down"  tradrrig  in  the  producrt. 

The  Commission  finds  good  cause  for 
approving  the  poriioDS  of  the  proposed 
rule  change  renting  to  the  fisting  of 
options  on  TMM  ADRs  prior  to  the- 
thirtieth  day  after  tbe  date  of 
public^on  of  notice  of  filing  thereof  in 
the  Federal  Register.  The  current  Phlx 
proposal  to  list  and  trade  options  on 
TV^  ADRs  is  std)stantially  similar  to 

Eroposals  by  the  CBOE  and  the  Amex  to 
st  and  trade  options  on  Empresas  ADR 
options,  ^s  The  proposals  to  list 
Empresas  ADR  options  were  s»b)ect  to 
a  full  notice  and  comment  period  and 
the  Commission  did  not  receive  any 
comments  on  them,  la  addrtitni,  the 
current  proposal  is  identical  to  a  CBOE 
proposal  to  list  and  trade  TMM  ADR 
options  which  was  noticed  for  comment 
on  October  29. 1993. ^^  The  Commission 
has  not  received  any  comments  on  that 
proposaL 

Fmally,  the  Commission  believes  that 
approving  the  Phbc  proposal  to  list 
TMM  ADR  options  on  an  accelerated 
basis  facilitates  transaction  in  securities 
and  perfects  the  mechanism  of  a  free 
and  open  market  by  facihtating  the 
offering  of  new  products  to  investors. 
Accordingly,  the  Commission  beHe\'es  it 
is  consistent  with  sections  19(b)(2)  and 
6(b)(5)  of  the  Act  »•  to  approve  the 
Phlx's  proposal  to  list  TMM  ADR 
options  on  an  accelerated  basis. 

IV.  Solicitatioa  of  Conameats 

Intmested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  proposed  rule 
change.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary.  Securities 
and  Exchange  Commission,  450  Fifth 
Street.  NW.,  Washington.  DC  20549. 
Copies  of  the  submission,  all  subsequent 
amendments,  ail  written  statements 
with  respect  to  the  proposed  rule 
change  mat  are  filed  with  the 
Commission,  and  ail  written 
commtmications  relying  to  the 
proposed  rule  change  between  the 
Commission  and  any  p)erson.  other  than 
those  that  may  be  withheld  frt^m  the 
public  in  accordance  with  the 
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"  Sectirjtjes  Exchange  Act  Release  Nos.  31T22 
(August  28,  1992).  57  FR  40707  (September  4,  1993) 
(File  No.  SR-CBOE-92-15),  and  31117  (Angust  28, 
1992),  57  FR  4O703  (September  4. 1992) 
(Amendment  No.  2  to  J^le  No.  SR-Amax-»T-2«). 
The  Commission  notes  that  tha  NYSE  also  tiled  a 
proposal  to  tradp  Empresas  ADR  options.  See 
Securities  Exchange  Act  Ratease  No.  33193 
(November  12, 1993),  58  FR  61119  (November  19. 
1993)  (File  No.  SR-NYSR  92-26). 

•  'Securities  Exchange  Act  Release  No.  3308 
(October  22,  1992),  58  PR  58206  (October  29,  J993i 

>»15  use.  78s(b)(2)  and  78ffb)(5Hl98«). 


provisions  of  5  U.S.C,  552,  will  be 
available  for  inspecition  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW,. 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by 
December  22, 1993. 

It  Is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.ia  that  the 
portions  of  proposed  rule  change  (File 
No.  SR-Phlx-93-54)  related  to  the 
Usting  of  TMM  ADR  options  are 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
auttiority.20 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

[FR  Doc.  93-29467  Filed  12-1-93;  8:45  am) 
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[Release  No.  35-25930] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935  ("Act ") 

November  24, 1993. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  PubUc 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application  (s)  and/ or  declaration(s) 
should  submit  their  views  in  writing  by 
December  20, 1993,  to  the  Secretary, 
Secin-ities  and  Exchange  Commission, 
Washington,  DC  20549,  and  serve  a 
copy  on  the  rtlevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
beiow.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receivea  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 


>»  15  U.S.C.  78s(b)  (1988). 

M 17  CFR  200.30-3(a)(12}  (1993) 


may  be  granted  and/or  permitted  to 
become  effective. 

Public  Service  Company  of  Oklahoma, 
et  al.  (70-6827) 

Public  Service  Company  of  Oklahoma 
("PSO"),  212  East  Sixth  Street,  Tulsa. 
Oklahoma  74119,  an  electric  utility 
subsidiary  company  of  Central  and 
South  West  Corporation,  a  registered 
holding  company,  and  its  subsidiary. 
Ash  Creek  Mining  Company  ("Ash 
Creek"),  P.O.  Box  201.  Tulsa,  Oklahoma 
74102,  have  filed  a  post-effective 
amendment  to  their  application- 
declaration  under  sections  6(a),  7,  9(a), 
10  and  12(b)  of  the  Act  and  Rules  43 
and  45  thereimder. 

By  order  dated  November  30, 1976 
(HCAR  No.  19777).  PSO  was  authorized 
to  acquire  all  of  the  outstanding 
common  stock  of  Ash  Creek  and  make 
short-term  loans  to  Ash  Creek  in  the 
maximum  principal  amouint  outstanding 
at  any  one  time  of  $12.5  million 
("Loans").  By  subsequent  orders  dated 
December  28. 1982.  December  20, 1983, 
January  4, 1985,  January  3, 1986, 
January  21, 1988.  December  8, 1989  and 
December  11. 1991.  (HCARNos,  22802, 
23172, 23565,  23982,  24562,  24994  and 
25428,  respectively),  PSO's  authority  to 
make  Loans  to  Ash  Creek  was  increased 
to  $5  million  and  extended  through 
December  31, 1993. 

PSO  proposes  to  continue  to  make 
Loans  to  Ash  Creek,  through  December 
31. 1995.  in  the  same  maximum 
principal  amount  outstanding  at  any 
one  time  of  $5  million.  PSO  and  Ash 
Creek  estimate  that  Ash  Creek's 
indebtedness  to  PSO  at  December  31. 
1993  will  be  approximately  $3.8 
million. 

Central  and  South  West  Corporation,  et 
al.  (70-7918) 

Central  and  South  West  Corporation 
("CSW"),  a  registered  holding  company, 
and  tt*'o  of  its  nonutility  subsidiaries, 
CSW  Energy,  Inc.  ("Energy"),  CSW 
Development-I,  Inc.  ("Energy  Sub"),  and 
a  proposed  nonutility  subsidiary  of 
Energy  Sub.  CSW  Mulberry.  Inc.  ("CSW 
Mulberry"),  each  located  at  1616 
Woodall  Rodgers  Freeway.  Dallas.  Texas 
75202;  and  three  other  nonutility 
subsidiaries.  ARK/CSW  Development 
Partnership  ("Joint  Venture").  Polk 
Power  Partners.  L.P.  ("Partnership")  and 
Polk  Power  GP  ("JV  Sub").  Inc..  each 
located  at  23046  Avenida  de  la  Carlota, 
Suite  400,  Laguna  Hills.  California 
92653  (collectively.  "Applicants"),  have 
filed  a  post-effective  amendment  under 
sections  6(a).  7.  9(a).  10. 11. 12(b).  12(c) 
and  13(b)  of  the  Act  and  Rules  42.  43, 
45.  50(a)(5).  86.  87,  90  and  91 
thereunder  to  their  application- 


declaration  previously  filed  imder  6(a). 
7,  9(a).  10  and  12(b)  of  the  Act  and 
Rules  43.  45.  50(a)(5)  and  51  thereunder. 

By  order  dated  February  18. 1992 
(HCAR  No.  25477)  ("February  Order"). 
CSW,  Energy,  Energy  Sub  and  the  Joint 
Venture  were  authorized,  among  other 
things,  to  contribute  up  to  $9  million  to 
the  capital  of  the  Partnership,  to  borrow 
up  to  $120  milUon  ("Construction 
Financing")  to  construct  and  develop  a 
122.2  megawatt,  gas-fired  cogeneration 
facility  ("Project")  located  near  Bartow 
in  Polk  County,  Florida,  and  to  convert 
such  borrowings  to  a  term  loan  facility 
("Term  Loan  Financing")  with  a  lender 
or  group  of  lendersJ"Lenders")  upon 
completion  of  the  project.  Under  the 
February  Order,  CSW,  Energy,  Energy 
Sub  and  the  Joint  Venture  were  also 
authorized  to  organize  the  Partnership 
to  owm  and  operate  the  Project  and 
organize  JV  Sub  to  be  the  sole  general 
partner  of  the  Partnership. 

Once  operational,  the  Project  would 
be  a  qualifying  cogeneration  facility 
under  the  Public  Utility  Regulatory 
Policies  Act  of  1978.  JV  Sub  is  a  wholly 
owned  subsidiary  of  the  Joint  Venture, 
a  general  partnership  owned  equally  by 
Energy  Sub  and  ARK  Energy,  Inc. 
("ARK"),  a  nonassociate  corporation.  JV 
Sub.  a  corporation,  has  a  1%  interest  in 
the  Partnership.  The  two  limited 
partners  are  Energy  Sub  and  ARK.  The^ 
each  hold  a  49.5%  interest  in  the 
Partnership. 

By  subsequent  order  dated  August  6, 
1992  (HCAR  No.  25599)  ("August 
Order"),  the  Commission  authorized  the 
Partnership  to  enter  into  a  construction 
agreement  with  Energy  or  Energy  Sub 
for  the  purpose  of  developing  and 
constructing  the  Project.  The  August 
Order  also  authorized  the  Applicants  to 
increase  the  amount  of  Construction 
Financing  to  $135  million  and  to 
increase  the  amount  of  capital 
contributions  that  Energy  Sub  and  Ark 
would  each  contribute  to  the 
Partnership  to  $13.5  million. 

Finally  by  order  dated  March  19. 1993 
(HCAR  No.  25762)  ("March  Order"),  the 
Apphcants  were  authorized  to:  (1) 
Increase  the  amount  of  Construction 
Financing  to  $160  miUion;  (2)  increase 
the  maximum  amount,  excluding 
advances,  as  defined  below,  of  the 
aggregate  equity  contributions  to  the 
Partnership  by  JV  Sub  and  Energy  Sub 
to  $32  million,  constituting  a  maximum 
equity  contribution  equal  to  20%  of  the 
amount  to  be  financed;  and  (3)  make, 
directly  or  indirectly  through  Energy 
loans,  open  account  advances,  or 
additional  equity  contributions  to  the     ■ 
Partnership  in  an  aggregate  amoimt  r ' 
to  exceed  $85  million  ("Advances"' 
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s'iht  Applicants  bow  stale  that  tha 
Project  will  consist  o^  a  gas  turbine 
combiiM<l  cyda  cogpneration  plast  aiul 
steam  boat,  wkicb  is  aoticipatad  to  b«  a 
6  nnllioc  gftlloo  psr  jwt  sthaDcd  plant 
In  this  regard,  it  is  pioposed  that  Energy 
Sub  turn  a  special  purpose  wholly 
owned  subs^iary.  CSW  Mulberry.  CSW 
Mulberry  will  have  an  audiohzea 
capital  of  up  to  1,000  shares  of  common 
stock  without  par  value.  In  exchange  for 
an  assignment  from  Energy  Sub  to  CSW 
Mulberry  of  all  of  Energy  Sub's  right 
title  and  interest  in  and  to  the 
Partnership,  it  is  proposed  that  Energy 
Sub  would  subscribe  to  all  of  CSW 
Mxjibetry's  rnm\mn*\  stock.  II  is  further 
iroposed  that  the  stock  of  JV  Sub  held 
y  t^e  Jcnnt  Venture,  the  stock  of  CSW 
Mulberry  held  by  Energy  Sub,  the 
Project  assets  owned  by  the  Partnership 
and  the  partnership  interests  of  tha 
Partnership  held  by  each  of  JV  Sub  and 
CSW  Mulberry  may  be  pledged  to 
lenders  ("LendersT  as  collateral  in 
connection  with  the  proposed  Terra 
Loan  Financing  of  tha  Project,  as 
defined  in  and  authorized  by  the 
February,  August  and  March  Orders. 

ft  is  also  proposed  that  in  lieu  of 
structuring  the  Term  Loan  Financing  as 
a  debt  financing,  as  approved  in  the 
prior  orders  of  the  Commission,  the 
permanent  financing  for  the  Project  may 
instead  involve  an  equity  investment  in 
the  Partnership  in  exchaotge  for  a 
limited  partner  interest  by  a 
nonassociate  company  ("New  Limited 
Partner").  In  lieu  of  the  Term  Loan 
Financing,  the  Partnership  may  permit 
the  New  Limited  Partner  to  make  an 
equity  contribution  to  the  Partnership  in 
an  amount  equal  to  all  or  any  part  of  the 
outstanding  amount  of  the  Construction 
Financing  and  become  a  new  bmited 
partner  in  the  Partnership.  Under  this 
scenario,  distribtrtions  to  the  limited 
partners,  other  than  the  New  Limited 
Partner,  from  the  operation  of  the 
Project  would  be  restricted  imtil  such 
time  as  the  New  Limited  Partner  shall 
have  received  a  rate  of  return  on  its 
investment  not  to  exceed  9%. 

After  the  eqxiity  funding  of  the 
Partnership  b^  the  New  Limited  Partner, 
the  Partnership  may  issue  term  debt  to 
the  New  Limited  Partner  and/ or  the 
lender  in  an  amount  up  to  $160  million, 
such  term  debt  to  be  used  to  reduce  or 
repay,  in  whole  or  in  part,  the  equity 
contribution  made  by  the  New  Limited 
Partner  to  tt»  Partnership  and  otherwise 
included  in  the  aggregate  credit  fadhty. 
Such  term  debt  shall  be  issued  on  terms 
no  less  favorable  to  the  Applicants  than 
those  authwized  in  the  prior  orders. 

It  is  also  proposed  that  the  Applicants 
issue  guaranties  ("Gutfanties")  and 
arrange  with  a  third  party  lender  to  be 


determinad  ("ksuaf")  for  inanrocabia 
standby  letters  of  credit  ("LOC')  in  an 
aggregate  amount  not  to  exceed  $50 
milKon.  hi  die  event  that  the  Issuer  is 
also  the  Lender,  then  the  LOG  may  be 
issued  as  part  of  the  credit  facility.  In 
the  erant  that  the  bsaer  is  not  the 
Lender,  CSW  or  Energy  wovhl  be  the 
account  paity  TAccoiuit  Party")  under 
the  LOC 

The  Guaranties  and  LOC  may  be  used 
to  support  any  of  the  Partnership's 
proposed  debt  obligatiaes  or  certain 
payment  ofabgaticms  of  ^  Partnership 
required  by  fuel  suppliers,  fuel 
transporters  or  other  third  parties  under 
various  project  agreements.  The  LOC 
would  be  issued  for  renewable  terms  not 
to  exceed  5  years  for  Ae  dioatioo  of  the 
project  agreement  to  which  such  LOC 
relates.  Drawings  made  under  the  LOC 
would  be  reimi»irsable  to  the  Issuer  by 
the  Account  Party  and,  upoD  such 
rumbuisement.  tine  LOC  would  be 
reinstated  to  the  face  amount.  Fees 
pafTaUa  to  the  Issvier  by  the  Account 
Party  for  the  LOC  would  not  exceed  2% 
per  annum  of  the  fiace  amount  ctf  the 
LOC,  and  the  interest  rate  payable  per 
^nnum  on  unreimbursed  drawings 
under  the  LOC  would  not  exceed  the 
prime  rate  of  the  Issuer  plus  four 
percentage  points,  whicn  is  the 
expected  maximum  rate  that  the  Issuer 
may  require  in  light  of  the  fact  that  the 
LOC  would  be  unsecured  and  issued 
prior  to  commencement  of  operations  of 
the  Project.  Amounts  paid  pursuant  to 
the  Guaranties  or  paid  to  the  Issuer  by 
the  Account  Party  would  be  reimbursed 
by  the  Partnership  and/ or  the  partners, 
as  appropriate,  under  the  terms  of  the 
Limited  Partnership  Agreement 

It  is  proposed  that  the  Partnership 
enter  into  an  operation  and  maintenance 
agreement  rOftM  Agreement")  with 
Energy  or  Energy  Sub  (in  such  capacity, 
"Operator")  for  the  purpose  of  operating 
and  managing  the  Project.  The  amounts 
payable  to  the  Operator  undar  the  OSiM 
Agreement  will  be  equal  to  the  simi  of: 
(1)  The  cost  incurred  by  the  Operator  of 
the  equipment  and  supphes,  matCTials 
and  other  goods  to  be  used  in  the 
operation  and  maintenance  of  the 
Project;  (2)  the  cost  of  taxee,  interest, 
other  overhead  and  compensatioc  for 
the  use  of  capital  of  the  Operator 
attributable  to  the  Project;  (3)  ei 
administration  fee  anticipated  not  to 
exceed  $45,000  per  annum;  (4)  an 
operating  fee  anticipated  not  to  exceed 
$300,000  per  annum;  and  (5)  a 
performance  bonus  or  performance 
penalty,  as  appropriate.  All  expenses, 
including  prices  paid  for  goods,  if  any, 
estimated  to  be  incurred  by  Operator  in 
transactions  with  associate  cooipanies 
will  be  at  cost.  In  no  event  will  amounts 


payabW  to  the  Operator  lutder  the  Ol^ 
Agreement  exceed  the  market  price  for 
services  to  be  performed  thereunder. 
Other  than  these  changes,  the  terms  of 
the  Project  fJTianrirtf  will  remain  the 
same  as  those  described  in  ^e  February. 
August  and  March  Orders. 

Central  and  Sovth  West  Corporation,  et 
al.  (70-8133) 

Central  and  South  West  Corpcwation 
("CSW").  a  registered  holding  compaay. 
and  its  nonutility  si^idiarie*,  CSW 
Energy.  Inc  ("Energy").  CSW 
Development-I.  Inc.  ("Energy  Sub")^  all 
located  at  1616  Woodall  Rodgers 
Freeway,  P.O.  Box  660164,  Dallas,  Texas 
75202,  ARK/CSW  Development 
Partnership  ("Joint  Venture") 
(collectiv^y,  "Apphcants ").  23046 
Avenida  de  la  Carlotta,  Suite  400. 
Laguna  Hills,  California  92653,  Orange 
Cogeneration  Limited  Partnership 
("Project  Venture").  Orange 
Cogeneration  Limited  GJ".,  Inc  ("JV 
Sub")  and  CSW  Orange.  Inc.  ("CSWO") 
(collectively,  "Project  Subsidiaries"),  all 
located  at  1616  Woodall  Rodgers 
Freeway,  P.O.  Box  660164.  Dallas,  Texas 
75202.  have  filed  a  post-effective 
amendment  pursuant  to  sections  6,  7, 
9(a).  10. 12(b),  and  13(b)  of  the  Act  and 
Rules  45,  50(aK5).  86,  87, 90.  and  91 
thereunder  to  their  appUcatioe- 
declaration  filed  pursuant  to  sections  6, 
7.  9(a).  10,  and  12(b)  of  the  Act  and 
Rules  45  and  51. 

by  order  dated  April  15, 1993  (HCAR 
No.  25796),  the  Applicants  were 
authorized  to,  among  other  things, 
acquire  a  74  megawatt,  now  103 
megawatt,  quahfying  cogeneration 
facility  to  be  located  in  or  near  Bartow. 
Florida  ("Project")  and  to  form  related 
project  entities.  The  Project  Venture,  a 
subsidiary  of  Joint  Venture,  now  seeks 
to  obtain  financing  authorization  for 
construction  and  operation  of  the 
Project  Under  the  proposal.  Project 
Venture  would  enter  into  a  credit 
facibty  ("Credit  Facility")  with  a  bank 
or  other  lending  institi^on  (or  a 
syndicate  of  banks  or  lending 
institutions)  ("Project  Lender")  of  up  to 
$140  million.  JV  Sub  stock.  CSWO 
stock.  Project  assets,  and  partnership 
interests  of  the  Project  Venture  may  be 
required  to  be  pledged  as  collateral  to 
the  Project  Lender  as  a  condition  to 
obtaining  the  Credit  Facility. 

The  Credit  Facility  would  include  (a) 
a  construction  loan  of  up  to  $130 
milbon  and  (b)  letters  ot  credit  and 
guarantees,  issued  by  the  Proyact  Lender 
for  fuel  suppliers  or  other  third  parties 
under  the  Project  Documents  (or  to 
replace  any  LOCs,  as  defined  below), 
and  a  revolving  working  caputal  credit 
line  to  fund  working  capital  for  the 
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Project,  in  an  aggregate  amount  of  up  to 
$10  million.  Unreimbursed  drawings 
under  letters  of  credit  issued  as  part  of 
the  Credit  Facility  will  be  treated  as 
loans  thereunder. 

The  construction  loan  ("Construction 
Loan")  would  have  a  term  of  up  to  2 
years,  and  will  be  converted  to,  or 
refinanced  by,  a  term  loan  or  repaid  by 
additional  equity  provided  by  a  new, 
nonassociate  company,  limited  partner 
in  the  Project  Venture  ("New  Partner") 
upon  Project  completion  (which  is 
expected  to  occur  before  December  31, 
1995,  absent  force  majeure  events). 

The  term  loan  ('Term  Loan")  would 
be  approximately  $130  million  and 
woluc  have  a  term  of  up  to  25  years. 
The  interest  cost  to  the  Project  Venture 
for  the  Construction  Loan  or  Term  Loan 
will  not  exceed  12%  per  annum.  The 
Applicants  and  the  Project  Subsidiaries 
request  an  exception  from  the 
competitive  bidding  requirements  of 
rule  50  imder  subsection  {a)(5) 
thereunder  for  the  Credit  Facility  and 
corresponding  promissory  notes. 

CSW  and/or  Energy  propose  to,  in  the 
event  a  Construction  Loan  is  not 
obtained  prior  to  Project  construction, 
make  loans,  open  account  advances  or 
additional  equity  contributions,  directly 
or  indirectly,  to  Project  Venture  in  an 
aggregate  amount  not  to  exceed  $125 
million  ("Advances").  The  Advances 
would  be  used  for  construction  and 
operation  of  the  Project,  including 
performance  testing,  start-up  costs  and 
working  capital  costs.  Additional  equity 
contributions  would  be' repaid  out  of  the 
construction  loan  or  the  term  loan  or  (if 
prior  to  such  financing)  out  of  Project 
revenues,  including  a  reasonable  return. 
Loans  or  open  account  advances  would 
bear  interest  at  a  rate  per  annum  not  in 
excess  of  the  prime  commercial  lending 
rata  as  in  effect  from  time  to  time  at 
Mellon  Bank  plus  4%  and  would  have 
a  final  maturity  not  to  exceed  25  years. 
No  Advances  will  remain  outstanding 
which  would  cause  the  Project  not  to 
qualify  as  a  "qualifying  facibty"  under 
the  Public  Utihty  Regulatory  Policies 
Act  of  1978,  as  amended. 

The  Applicants  and  Project 
Subsidiaries  also  propose  to  issue 
corporate  guaranties  ("Guaranties ')  and 
obtain  irrevocable  standby  letters  of 
credit  ("LOCs")  in  an  aggregate  amount 
not  to  exceed  $50  miUion.  La  the  event 
that  the  issuing  bank  is  also  the  Project 
Lender,  then  the  LOCs  may  be  issued  as 
part  of  the  Credit  Facility.  Otherwise. 
CSW  or  Energy  would  be  the  account 
party  ("Accoxmt  Party")  under  the 
LOCs. 

The  Guaranties  and  LOCs  would 
support  certain  Project  Venture  payment 
obligations  required  by  fuel  suppliers. 


fuel  transporters  or  other  third  parties 
under  Project  documents.  The  LOCs 
would  be  issued  for  renewable  terms  not 
to  exceed  5  years.  After  reimbursement 
of  drawings  on  LOCs,  the  LOC  would  be 
reinstated  to  the  foce  amount  Fees 
would  not  exceed  2%  per  annum  of  the 
face  amoiuit  of  the  LOCs,  and 
unreimbursed  drawings  under  the  LOCs 
would  bear  interest  at  a  rate  not  in 
excess  of  the  prime  rate  of  the  issuing 
bank  plus  4%.  Amounts  paid  under  the 
Guaranties  or  LOCs  would  be 
reimbursed  by  the  Project  Venture  and/ 
or  the  partners,  as  appropriate,  on  such 
terms  as  they  shall  agree. 

As  stated,  as  an  alternative  to  Term 
loan  financing,  Project  Venture  may 
solicit  a  new  limited  partner  ("New 
Limited  Partner")  to  contribute  equity  to 
the  Project  Venture  in  an  amount  not  to 
exceed  the  outstanding  amount  of  the 
Construction  Loan.  In  such  event,  the 
New  Limited  Partner  would  have  a 
preferred  right  to  distributions  from  the 
Project  Venture  until  it  has  received  a 
9%  return  on  its  investment. 

After  the  funding  of  equity  to  the 
Project  Venture  by  the  New  Limited 
Partner,  the  New  Limited  Partner  may 
cause  the  Project  Venture  to  issue  term 
debt  to  the  New  Limited  Partner  and/or 
the  Project  Lender  in  an  amount  up  to 
$130  million,  such  term  debt  to  be  used 
to  reduce  or  repay  the  equity 
contribution  made  by  the  New  Limited 
Partner  to  the  Project  Ventiire  and 
otherwise  included  in  the  Credit 
Facility.  Such  term  debt  shall  be  issued 
on  terms  substantially  similar  to  the 
term  financing  described  above. 

The  Project  Lender  or  New  Limited 
Partner  may  require  the  Project  Venture 
and/or  the  partners  to  obtain  equity 
support  agreements  or  letters  of  credit 
for  up  to  $65  milbon  of  equity 
contributions  to  the  Project  and  up  to 
$30  million  for  debt  service  reserves. 
These  equity  support  agreements  or 
letters  of  credit  shall  be  substantially  on 
the  same  terms,  between  the  same 
parties,  and  reimbursable  as  the  LOCs 
described  above.  Any  drawings  imder 
such  equity  support  agreements  or 
letters  of  credit  will  be  applied  to 
amounts  outstanding  under  the  Credit 
Facibty  and  will  not  increase  the 
exposure  of  the  Apphcants  or  Project 
Subsidiaries  above  the  amount  of  the 
Credit  Facibty. 

The  Project  Venture  also  proposes  to 
enter  into  an  operation  and  maintenance 
agreement  ("O&M  Agreement")  with 
Energy  or  Energy  Sub  (in  such  capacity, 
the  "Operator")  for  the  purpose  of 
operating  and  managing  the  Project. 
Amounts  payable  to  Energy  or  Elnergy 
Sub  under  the  O&M  Agreement  will  be 
equal  to  the  sum  of  (1)  the  cost  incurred 


by  the  Operator  of  the  equipment, 
supphes,  materials  and  other  goods  to 
be  used  in  the  operation  and 
maintenance  of  the  Project.  (2)  the  cost 
of  taxes,  interest  other  overhead  and 
compensation  (to  the  extent  allowed 
under  Rule  91)  for  the  use  of  capital  of 
the  Operator  attributable  to  the  Project, 
(3)  an  administration  fee  anticipated  not 
to  exceed  $45,000  per  aimum,  (4)  an 
operating  fee  anticipated  not  to  exceed 
$300,000  per  annum,  indexed  to  the 
consumer  price  index  annually,  and  (5) 
a  performance  bonus  or  performance 
penalty,  as  appropriate,  based  on  the 
actual  performance  of  the  Project 
compared  to  the  operating  pro  forma  of 
the  Project. 

The  Apphcants  represent  that  all 
expenses  (including  prices  paid  for 
goods),  if  any.  estimated  to  be  incurred 
by  Operator  in  transactions  with 
associate  companies  will  be  at  cost.  In 
no  event  will  amounts  payable  to  the 
Operator  under  the  O&M  Agreement 
exceed  the  market  price  for  services  to 
be  performed  tbereimder.  However,  the 
O&M  Agreement  itself  will  not 
necessarily  be  bmited  to  cost.  The 
Applicants  represent  that  neither  Energy 
nor  Energ>-  Sub  is  engaged  in  the 
business  of  performing  operation  and 
maintenance  services,  and  that  the  O&M 
Agreement  is  merely  incidental  to 
Energy  and  Enei^  Sub's  development 
activities. 

It  is  expected  that  the  Operator  will 
provide  general  operation  and 
maintenance  services  and  v«ll 
subcontract  with  nonassociate 
equipment  and  supplies  vendors  to 
provide  the  Project  with  necessary 
equipment  and  supphes.  The  Operator 
may  also  subcontract  for  certain 
operation  and  maintenance  services 
with  Central  and  South  West  Services, 
Inc.  ("CSWS"),  a  wholly  owTied 
subsidiary  of  CSW.  All  exp>enses  for 
services  subcontracted  to  or  performed 
by  CSWS  will  be  at  cost.  The  Apphcants 
represent  that  these  services  will  have 
no  adverse  effect  on  the  availability  of 
CSWS  personnel  or  services  to  any 
operating  company  in  CSW's  holding 
company  system. 

The  O&M  Agreement  will  contain 
certain  performance  penalties  that  may 
create  potential  Uability  for  the  Operator 
in  the  event  that  certain  projected 
performance  standards  are  not  satisfied 
or  waived.  Such  potential  bability  will 
be  based  on  the  Project's  pro  forma 
performance  schedule.  The  annual 
aggregate  amount  of  performance 
penalties  pursuant  to  the  O&M 
Agreement  will  be  bmited  to  the 
operating  fee  payable  to  Operator  that 
year. 
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Finally.  CSW  and  Energy 
("Indemnitor")  propose  to  give  an 
indemnity  ("Indemnity'T  of  title  for  the 
Project  site  to  the  title  company  {"Title 
Company")  issuing  the  title  instirance 
policy  on  the  Project  site.  The 
Indemnity  shall  provide  for  the 
reimbursement  of  the  Title  Company  to 
the  extent  that  the  Title  Company 
becomes  liable  to  the  Project  Venture 
under  the  title  insurance  policy  with 
respect  to  any  mechanics  liens  which 
may  be  filed  to  the  extent  construction 
has  commenced  prior  to  the  Project 
Lender's  recordation  of  a  deed  of  trust. 
If  any  payment  is  made  by  the 
Indemnitor  to  the  Title  Company 
pursuant  to  the  Indemnity,  the  Project 
Venture  will  be  obligated  to  reimburse 
the  hidemnitor  in  full  (with  such 
payment  to  pass  through,  as  applicable, 
to  CSWO.  Energy  Sub  and  Energy, 
respectively). 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland. 
Depu  ty  Secretary. 
(FR  Doc  93-29468  Filed  12-1-93;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement:  Maul 
County,  Hi 

AGENCY:  Federal  Highway 

Administration  (FHWA).  DOT. 

ACnow:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  a 
supplement  to  a  final  environmental 
impact  statement  will  be  prepared  for  a 
proposed  highway  project  in  Maui 
County,  Hawaii. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  R.  Lake,  Division 
Administrator.  Federal  Highway 
Administration.  Box  50206.  300  Ala 
Moana  Boulevard.  Honolulu,  Hawaii 
96850.  Telephone:  (808)  541-2700. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA.  in  cooperation  with  the  Hawaii 
Department  of  Transportation  (DOT) 
will  prepare  a  supplement  to  the  final 
environmental  impact  statement  (EIS) 
on  a  proposal  to  improve  the  highway 
capacity  between  Puamana  and 
Honokowai  in  Maui  County.  Hawaii. 
The  original  EIS  for  the  improvements 
(FHWA-HI-EIS-88-02-F)  was 
approved  on  November  21. 1990.  The 
approved  EIS  proposed  a  bypass 
highway  between  Puamana  and 
Kaanapali  (5.5  miles),  and  a  widening  of 


Honoapiilani  Highway  between 
Kaanapali  and  Honokowai  (3.0  miles). 

Later,  in  May  1991.  the  Hawaii  DOT 
and  the  County  of  Maui  completed  the 
Maui  Long-Range  Highway  Planning 
Study  which  showed  the  need  for  six 
lanes  in  the  highway  corridor  between 
KaanapaU  and  Honokowai  to 
accommodate  the  2010  traffic  demand. 
This  reduces  the  suitability  of  the 
"Widening  Alternative"  because  of  its 
right-of-way  limitations. 

Alternatives  under  consideration 
include:  (1)  Taking  no  action;  and  (2) 
extending  the  bypass  to  Honokowai. 
Because  of  proposed  developments  in 
the  area,  the  extension  alternative  will 
not  be  the  same  as  that  presented  in  the 

Draft  EIS. 

Other  changes  proposed  include:  (1) 
Expanding  the  ultimate  typical  roadway 
section  between  Puamana  and 
Lahainaluna  Road  to  a  four-lane  divided 
highway;  (2)  modifying  the  roadway 
profile  (especially  at  Lahainaluna  Road 
to  provide  a  grade-separated  crossing); 
(3)  providing  a  connector  road  between 
the  proposed  bypass  and  the  existing 
Honoapiilani  Highway  about  midway; 
and  (4)  revising  the  typical  sections. 

As  noted  in  the  original  EIS,  there  are 
section  4(f)  properties  in  the  proposed 
project  vicinity.  The  original  EIS  also 
indicated  that  the  proposed  project 
would  not  involve  lands  protected  by 
section  4(f).  However,  due  to  the 
proposed  realignment  and  extension  of 
the  bypass  highway  section  from 
Lahaina  to  Honokowai  and  the  linkage 
of  the  Dickenson  Street  and  Kaanapali 
connector  roads  to  the  bypass  highway, 
a  section  4(f)  evaluation  may  be 
required. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal.  Stale,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  interest 
in  this  proposal.  A  public  hearing  will 
be  held.  Public  notice  will  be  given  of 
the  time  and  place  of  the  hearing.  The 
draft  supplemental  EIS  will  be  available 
for  public  and  agency  review  and 
comment  prior  to  the  public  hearing.  No 
formal  scoping  meeting  will  be  held. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assist.ince 
Program  Number  20.205.  Highway  Research. 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 


regarding  Intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program) 

Issued  on:  November  23. 1993. 
William  R.  Lake. 
District  Administrator,  Honolulu. 
[FR  Doc  93-29491  Filed  12-1-93;  8:45  am) 
WLUNQ  ooof  4tie-a-M 


Federal  Railroad  Administration 

Petition  for  Waiver  of  Compliance 

In  accordance  with  49  CFR  211.9  and 
211.41.  notice  is  hereby  given  that  the 
Federal  Railroad  Administration  (FRA) 
has  received  from  the  Duluth,  Missabe 
and  Iron  Range  Railway  Company 
(DMIR)  a  request  for  waiver  of 
compliance  with  certain  requirements  of 
the  Federal  safety  laws  and  regulations. 
The  petition  is  described  below, 
including  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
requested  and  the  petitioner's 
arguments  in  favor  of  relief. 

Duluth,  Missabe  and  Iron  Range 
Railway  Company  (DMIR)  Waiver 
Petition,  Docket  Number  RSFC-93-2 

The  DMIR  seeks  a  waiver  of 
compliance  from  certain  sections  of  49 
CFR  part  215.  Raihoad  Freight  Car 
Safety  Standards.  DMIR  is  requesting  a 
permanent  waiver  of  the  provisions  of 
49  CFR  215.301  requiring  that  the 
railroad  or  private  car  owner  reporting 
mark  be  stenciled,  or  otherwise 
displayed,  in  cleerly  legible  letters  and 
numbers  not  less  than  seven  inches 
high. 

DMIR  has  approximately  1.550  ore 
cars  which  are  not  in  compliance  with 
49  CFR  215.301.  These  cars  are 
generally  confined  to  on  line  service. 
These  cars  have  the  company  logo 
painted  on  each  side  of  each  car.  The 
outer  circle  of  the  logo  is  24  inches  in 
diameter,  the  inner  circle  is  17  inches  in 
diameter.  The  "Missabe"  lettering  is  4 
inches  high;  the  "Duluth"  and  "lion 
Range"  letters  are  2V^  inches  high.  The 
7-inch  required  reporting  marks  have 
been  absent  on  these  cars  for  the  past  18 
to  20  years. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA.  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 
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All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  RSFC-93-2  and 
must  be  submitted  in  tripUcate  to  the 
Docket  Clerk.  Office  of  Chief  Counsel, 
FRA,  Nassif  Building.  400  Seventh 
Street  SW..  Washington.  DC  20590. 
Communications  received  before 
January  13. 1994  will  be  considered  by 
FRA  before  final  action  is  taken. 
Comments  received  after  that  date  will 
be  considered  as  far  as  practicable.  All 
written  communications  concerning 
these  proceedings  are  available  for 
examination  during  regular  business 
hoiirs  (9  a.m.-  5  p.m.)  in  room  8201. 
Nassif  Building,  400  Seventh  Street 
SW.,  Washington,  DC  20590. 

ksued  in  Washington,  DC  on  November  29, 
1993. 

PhilOlekszyk. 

Deputy  Associate  Administrator  for  Safety. 
[FR  Doc.  93-29539  Filed  12-1-93;  8:45  am] 

BIUJNG  CODE  4S10-06-e 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requlrementa  Submitted  to  0MB  for 
Review 

November  26, 1993. 

The  Department  of  Treasury  has 
submitted  the  following  pubUc 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  hsted.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OlAB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury.  Room  3171  Treasury  Annex. 
1500  Pennsylvania  Avenue.  NW., 
Washington,  DC  20220. 

Comptroller  of  the  Currency 

0MB  Number:  1557-0127. 

Form  Number:  FFIEC  001  and  FFIEC 
006. 

Type  of  Review:  Revision. 

Title:  (MA)— Aimual  Report  of  Trust 
Assets/Special  Report — Fiduciary 
Activities/ Annual  Report  of 
International  Fiduciary  Activities. 

Description:  Collected  data  are  needed 
to. determine  types,  extent,  and  financial 
viability  of  fiduciary  activities.  Data  re 
used  to  analyze,  supervise,  and  examine 
bank  fiduciary  activities.  Analytical 
reports  are  prepared  from  the  data. 
National  banks  authorized  to  exercise 
fiduciary  powers  are  the  affected  pubUc. 


Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  of 
organizations. 

Estimated  Number  of  Respondents: 
1,515. 

Estimated  Burden  Hours  Per 
Respondent:  4  hours. 

Frequency  of  Response:  Annually. 

Estimated  Total  Recordkeeping 
Burden:  11,345  hours. 

Clearance  Officer:  John  Ference,  (202) 
874-4697.  Comptroller  of  the  Currency. 
250  E  Street  SW..  Washington.  DC 
20219. 

OMB  Reviewer:  Gary  Waxman,  (202) 
395-7340.  Office  of  Management  and 
Budget,  room  3208.  New  Executive 
Office  Building,  Washington.  DC  20503. 
Lois  K.  Holland. 

Departmental  Reports,  Management  Officer. 
[FR  Doc.  93-29499  Filed  12-1-93;  8:45  amj 
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Public  Information  Collection 
Requlrementa  Submitted  to  OMB  for 
Review 

November  26, 1993. 

The  Department  of  Treasury  has 
submitted  the  following  pubUc 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
suhmission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  hsted.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  hsted 
aiid  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury.  Room  3171  Treasury  Annex. 
1500  Pennsylvania  Avenue.  NW.. 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0499. 

Form  Number:  IRS  Form  5305-SEP. 

T^e  of  Review:  Revision. 

Title:  Simphfied  Employee  Pension- 
Individual  Retirement  Accounts 
Contribution  Agreement. 

Description:  This  form  is  used  by  an 
employer  to  make  an  agreement  to 
provide  benefits  to  all  employees  under 
a  Simplified  Employee  Pension  (SEP) 
described  in  section  408(k).  This  form  is 
not  to  be  filed  with  the  IRS  but  to  be 
retained  in  the  employer's  records  as 
proof  of  eslabhshing  a  SEP  and 
justifying  a  deduction  for  contributions 
in  the  SEP.  The  data  is  used  to  verify  the 
deduction. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeeping:  100,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper 


Recordkeeping — 7  min. 

Learning  aoout  the  law  of  the  form— 
23  min. 

Preparing  the  form — 18  min. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  80,000  hours. 

Clearance  Officer:  Garrick  Shear. 
(202)  622-3869.  hitemal  Revenue 
Service,  room  5571. 1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf, 
(2021  395-6880,  Office  of  Management 
and  Budget,  room  3001.  New  Executive 
Office  Building,  Washington,  DC  20503. 
Lois  K.  Holland. 

Departmental  Report^  Management  Officer. 
[FR  Doc.  93-29500  Filed  12-1-93;  8:45  am) 
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Public  Information  Collection 
Requiramenta  Submitted  to  OMB  for 
Review 

November  22, 1993. 

The  Department  of  Treasury  has 
submitted  the  following  pubUc 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Pubhc  Law  96-511.  Copies  of  the 
submission(s)  may  be  ootained  by 
calling  the  Treasury  Bureau  Qearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  hsted 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  3171  Treasury  Annex. 
1500  Permsylvania  Avenue  NW., 
Washington.  DC  20220. 

U.S.  Customs  Service 

OMB  Number:  1515-0086. 

Form  Number:  CF  214  and  CF  216. 

Type  of  Review:  Extension. 

Title:  Application  for  Foreign-Trade 
Zone  Admission  and/or  Status 
Transaction  (CF  214);  Application  for 
Foreign-Trade  Zone  Activity  Report  (CF 
216). 

Description:  These  documents  allow 
business  firms  to  apply  for  admission  of 
goods  to  a  foreign  trade  zone,  and  for 
foreign  trade  zone  grantees  and  U.S. 
Customs  to  authorize  admissions 
without  payment  of  duties  and  taxes. 
Also,  allows  firms  to  apply  for  and 
receive  an  appropriate  zone  status. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  6154.  -^ 

Estimated  Burden  Hours  Per 
Respon  dent/Recordkeeper: 

CF  214—17  minutes. 

CF  216—17  minutes. 

Frequency  of  Response:  On  occasion. 
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Estimated  Total  Reporting/ 
Recordkeeping  Burden:  18,001  hours. 

Clearance  Officer.  Ralph  Meyer,  (202) 
927-1552.  U.S.  Customs  Service, 
Paperwork  Management  Branch,  room 
6316, 1301  Constitution  Avenue  NW.. 
Washington.  DC  20229. 

0MB  Reviewer:  Milo  Sunderhauf, 
(202)  395-6880,  Office  of  Management 
and  Budget,  room  3001,  New  Executive 
Office  Building.  Washington,  DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
.IFR  Doc.  93-29501  Filed  12-1-93;  8.45  ami 
BIUJNO  COOe  M20-]»-P 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

November  26. 1993. 

The  Department  of  the  Treasury  has 
submitted  the  following  pubUc 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  ohtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  Usted 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasiuy.  room  3171  Treasury  Annex, 
1500  Peimsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Special  Request:  In  order  to  comply 
with  the  January  1, 1994 
implementation  date  of  the  North 


American  Free  Trade  Agreement 
(NAFTA),  the  Department  of  the 
Treasury's  U.S.  Customs  Service  is 
requesting  review  and  approval  of  the 
information  collection  described  below 
by  December  20, 1993.  A  copy  of  CF  434 
and  its  instructions  will  accompany  this 
notice  for  the  purpose  of  pubhc  review 
and  comments.  All  comments  must  be 
received  by  close  of  business  on 
December  13. 1993. 

U.S.  Customs  Service 

OMB  Number:  New. 

Fonn  Number:  CF  434. 

Type  of  Review:  New  collection. 

Title:  North  American  Free  Trade 
A^eement  (NAFTA). 

Description:  The  objectives  of  the 
NAFTA  are  to  eliminate  barriers  to  trade 
in  goods  and  services  between  the  three 
countries  (United  States,  Mexico  and 
Canada),  fecilitate  conditions  of  fair 
competition  within  the  free-trade  area, 
liberahze  significantly  conditions  for 
investments  with  the  free-trade  area, 
establish  effective  producers  for  the 
joint  administration  of  the  NAFTA  and 
the  resolution  of  disputes. 

Respondents:  Busmesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  7,750. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


Submission  type 


Written    declaration    that    good 
qualifies  as  an  originating  good 


Average 
response 
time  (min- 
utes) 


20 


Submission  type 


Rling  a  post-importation  daim  for 
a  refund 

Declaration  filed  in  connection 
with  entry  of  goods  returned 
from  Mexico  or  Canada  after 
t}eing  exported  for  repairs  or  al- 
terations   

Written  consent  of  Canadian  or 
Mexican  exporter  or  producer 
to  conduct  verification  visit  

Written  notice  of  postponement  of 
verification  visit  

Written  statement  accompanying 
each  con-ected  declaration  or 
notice  of  incorrect  certification  .. 

Written  request  of  an  advanced 
ruling  

Written  request  for  administrative 
review 

Written  application  for  higher  level 
review 


Average 
response 
time  (min- 
utes) 


20 

20 

20 
20. 

20 
20 

20 
20 


Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  385,927  hours. 

Clearance  Officer:  Ralph  Meyer,  (202) 
927-1552,  U.S.  Customs  Service, 
Paperwork  Management  Branch,  room 
6316, 1301  Constitution  Avenue  NW., 
Washington,  DC  20229. 

OMB  Reviewer:  Milo  Sunderhauf, 
(202)  395-6880,  Office  of  Management 
and  Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
BILUNG  CODE  4820-02-^ 
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Please  print  or  type 


DEPARTMENT  OF  THE  TREASURY 
UMTEO  STATn  CMTOMS  SCRVICa 

NORTH  AMERICAN  FREE  TRADE  AGREEMENT 

CERTIRCATE  OF  ORIGIN 

IS  CFRiai.11, 1*1.22 


N*.W1»«X« 


1.  EXPORTER  NAME  AND  AOORES8 


TAX  lOENTIRCATION  NUMBER: 


t.  SLANKET  PERKX)  (DCMM^riQ 


m 


i  PRODUCER  NAME  AND  ADDRESS 


TAX  IDENTIFICATION  NUMBER 


4.  IMPORTER  NAME  AND  ADDRESS 


TAX  lOENTmCATION  NUMBER: 


nr'-.  , 


tl 


DESCRIPTION  OF  QOOO(8) 


DRAFT 

.FORM  DESIGN  PROPOSAL 


I  CERTIFY  THAT: 


a. 

HSTARH7 
CLASSIFICATION 


7. 
PREFERENCE 

CRITBWN 


^ 

PRODUCER 


AUTOMOTIVE 
OOOOS 

AVERAQINQ 


10. 
COUNTRY 
OF  ORIGIN 


•THE  INFORMATION  ON  THIS  DOCUMENT  IS  TRUE  AND  ACCURATE  AND  I  ASSUME  THE  RESPONSIBJUTY  FOR  PROVING  SUCH  REP- 
IIESENTATIONS.  I  UNDERSTAND  THAT  I  AM  LIABLE  FOR  ANY  FALSE  STATEMENTS  OR  MATERIAL  OMISSIONS  MADE  ON  OR  IN  CON- 
NECTION wrrn  this  document; 

•I  AGREE  TO  MAINTAIN,  AND  PRESENT  UPON  REQUEST.  DOCUMENTATION  NECESSARY  TO  SUPPORT  THIS  CERTIFICATE,  AND  TO 
flFORM,  IN  WRITING.  ALL  PERSONS  TO  WHOM  THE  CERTIFICATE  WAS  GIVEN  OF  ANY  CHANGES  THAT  COULD  AFFECT  THE  ACCU- 
RACY OR  VALIDITY  OF  THIS  CERTIFICATE; 

'TTHB  GOODS  ORIGINATED  IN  THE  TERRPrORY  OF  ONE  OR  MORE  OF  THE  PARTIES.  AND  COMPLY  WITH  THE  ORIGIN  REQUIREMENTS 
SPECIFIED  FOR  THOSE  GOODS  IN  THE  NORTH  AMERICAN  FREE  TRADE  AGREEMENT,  AND  UNLESS  SPECIRCAUY  EXEMPTED  IN 
ARTICLE  411  OR  ANNEX  401 .  THERE  HAS  BEEN  NO  FURTHER  PRODUCTION  OR  ANY  OTHER  OPERATION  OUTSIDE  THE  TERRITORIES 
OP  THE  PARTIES;  AND  f 

*THIS  CERTIFICATE  CONSISTS  OF  I 


1  ta.  AUTHORIZED  SIGNATURE 


J  PAGES,  INCLUDING  ALL  ATTACHMENTS. 


1 1e.  NAME  (Prim  or  Typ») 


lU.DATEfDOMUY^ 


lib.  COMPANY 


lid.  TITLE 


lit.  TELEPHONE  >: 


(Vok») 


(Fax) 


CiMloma  Fonn  434  (111  M3) 
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PAPCRWORK  REDUCTION  ACT  NOnCC:  TMi 
la  MTM  o<  «•  NoVi  Ai— teM<  ftm  Tnd* 


«i(lNanpn«ftiaaeedL  Tlw 
•  •HilwnMsalartgMiundvlw  ~ 

MiMonMflontoabliinataiaaL 


h  HMdidle 
(NAFTA).    WAFTAiyt— 
wMt  piQof  of  0W  M^nrti^s  M^ 

You  «■  nqulrad  10  0M  Hi 


■VMM  buRlwi  BMOCMtd  wMh  MsooMi^ 

or  moidkMpsr  dapwSno  on  IndMdu- 

IN>  buR$on  iottniato  and  wooMUont  lor 

Sarvtoa,  Pipwwortc  Mwg»n»«rt  Bnttdx, 

BudgaC  PapaiwaA  Raductton  Protad 


RELOI: 
RELOa: 

FKLO): 

nEU>4: 
FIELOS: 

FKU>«: 
FKLO  7: 


Preterenca  Critena 

A 


NORTH  AMERICAN  FREE  TRADE  AGREEWENTCERTIRCATE  OF  ORIGIN  INSTRUCTIONS 


For  purposes  of  obtaining  preferential  tariff  treatment,  this  dbcunient  must  be  completed  legibly  and  in  full  by  the  exporter 
and  be  In  the  possession  of  the  Importer  at  the  time  the  declaration  is  made.  This  document  may  also  be  completed  volun- 
tarily by  the  producer  for  use  by  the  exporter.  Please  print  or  type: 

Stal*  ttw  U  t»ad  Mm*.  mMnaa  Ondudbn  country)  mi  legal  tax  kienUncaUon  number  of  t»  axportor.  Lagai  taxation  number  to:  In  Canada,  am- 

ptoy«r  numbw  or  hvortar/exportw  numbw  as«gn«J  by  RaywHja  Canada;  m  MMico.  fadwal  taxpayWa  ragstry  numbw  (RFC);  and  m  Iha  Unltad 

Stilaa,  •niptoyw'a  UarMcMon  numbar  or  Social  Sacurtty  Number. 

Coimtate  Aald  *  ttw  CartMcaia  covert  muWpfe  iMpmento  of  ldei«cd  gooda  at  de«3t>ad  In  Raid  1 5  th« 

apecMed  parted  of  ta  to  one  year  (the  biankal  petted)    'FROM*  to  tne  date  upon  wt*ii  the  Certificate  becomea  app«icat>le  to  the  good  covered  by 

the  btai*at  Certicala  (R  may  be  prtor  to  the  dale  of  algntng  tNa  Cwtificata).  TO*  to  the  data  upon  iNtvdithe  blanks)  penod  expires    The  Importa- 

Iten  o<  a  good  tor  wNch  pra«*rar«al  traalmanl  m  claimed  based  on  thti  CerHficala  must  occur  between  these  dates. 

Stale  the  lul  legtf  iwma.  addrata  (Indudtog  country)  wvj  legal  tax  teeotiflcaticn  number,  as  defined  in  Field  «1,  of  the  producer.  H  more  than  one 

produoat'a  oood  to  kidudad  on  the  Canttcate,  attach  a  Itt  of  addrtion^  producact,  Indudteg  the  legal  name,  address  (including  country)  and  legal 

tax  IdanMlcaiiiow  number.  cw>aaia«erancad  to  the  good  deacitoed  In  Field  t5.  M  you  with  thto  Momiation  to  be  confidaniial,  K  to  acceptable  to  sum 

■AvdtaMatoCuatomauponiwquaar.  H  the  producer  M>d  the  exporter  are  the  aama.  comptala  fMd  with 'SAMP.  H  the  producer  to  unknown. «  to 

acceptable  to  state  "UNKNOWN*. 

state  the  <ul  teg^  name,  addrata  (JndwJng  country)  and  legal  tax  Identification  number,  as  defined  In  Field  »1 .  of  the  Importer.  It  the  Importer  to  not 

known,  state  'UNKNOWN*;  V  mtilipte  Importers,  sute  "VAROUS*. 

Provide  a  ful  deaalptten  of  each  good.  The  descripUon  shoute  be  sutfidenl  to  relate  It  to  the  Invoice  description  and  to  the  Hamwiized  System 

(H.S.)  daaolptkjo  of  ttie  good.   If  Itie  Certificate  covers  a  singte  shipment  of  a  good,  Irxdude  the  Invoice  number  as  shown  on  the  commercial  ir>- 

voice.  M  not  known,  Indfctle  another  urtque  reference  number,  such  as  the  shipping  order  number.  ^ 

For  each  good  described  ki  FtoU  fS.  ktenlify  the  H.S  tariff  dassificatten  te  tfa(  dKllta.  It  the  good  to  subject  to  a  specific  njte  of  origin  in  Annex  401 
that  i«q«irea  eigM  dgite,  klantify  to  eight  (igila,  using  the  H.S.  tantt  classification  of  the  country  Into  whose  territory  the  good  to  imported. 
For  each  good  daaciteed  In  FleW  tS,  state  which  criterion  (A  through  F)  to  appKcabto.  The  nites  of  origin  are  contained  In  Chapter  Four  and  Annex 
401  Addteonri  rutea  we  daacrtied  In  Annex  703.2  (certain  agncultural  goods).  Annex  3004.  Appendix  6  (certain  textile  goods)  and  Annox  308.1 
(certain  automalte  date  procetting  goods  and  their  parts).  NOTE:  In  order  to  be  anUttod  to  praferenttal  tartff  traatn>ent.  each  good  must  meet 
ai  leaat  one  o(  ttw  cfHaiia  batow. 

T>*e  good  to  *who«y  obtained  or  produced  entirely*  In  the  territory  of  one  or  more  of  the  NAFTA  countries  as  referenced  in  Article  415.  Note:  The 
pwcheee  of  a  good  In  the  territory  doea  not  neceeaarlly  render  K  *wholly  obtained  or  produced*.  M  the  good  to  an  agricultural  good,  see  also 
cntenon  F  and  Annex  703.2.  (Reference.  Arlxit  401(a)  and  415) 

The  good  to  produced  entirely  In  the  territory  of  one  or  more  of  the  NAFTA  countitea  and  tattoHet  the  specific  nile  of  origin,  set  out  in  Annex  401. 
that  appket  to  Rt  taiW  dataMcaUon.  The  rute  may  Induds  a  tanft  dassiTication  change,  regtonal  vakie-content  requirament,  or  a  combinabon  there- 
of. The  good  must  atoo  tattofy  tf  other  appkcabte  requiremente  of  Chapter  Four.  If  the  good  to  an  agricultural  good,  see  also  criienon  F  and  Annex 
7032.  (Ref»mK»:Micia  401(b)) 

The  good  to  produced  enbraly  k\  the  territory  of  one  or  more  of  the  NAFTA  countilet  exdusively  from  originating  materials.  Under  thi-j  criterion,  one 
or  more  of  the  mMtrtate  may  not  tel  wkhki  the  definitwn  of  "whoHy  produced  or  obtatead*.  at  tat  out  ki  Article  415  All  materials  used  in  the  produc- 
twn  of  Ihe  good  mutt  quaify  aa  'ortgkiating*  by  meeting  the  nites  of  Arkde  401(a)  through  (d).  If  the  good  to  an  agricultural  good,  see  also  critenon 
F  Mid  Annex  703X  fMtranc*:  AiUch  401(0). 

Qoodtwe  produced  h  the  tenttory  of  one  or  more  ol  Ihe  NAFTA  coontriet  but  do  not  meet  the  appkcabte  njle  of  origin,  set  out  in  Annex  401,  be- 
cauaa  certain  non-origh>aiing  materia  do  not  undergo  the  required  change  k»  tariff  dastification.  The  goods  do  nonetheless  meet  the  regional  val- 
ue-content reqtdrtmanl  tpedlted  In  ArtKto  401  (d).  TNs  criterion  to  limited  to  the  toUowmg  two  circumstances: 

1.  The  good  was  fcr^orted  Into  the  teritory  of  a  NAFTA  country  te  an  unassembled  or  dtoassembied  form  but  was  classified  as  an  assembled 
good,  pursuant  to  H.S.  General  Rute  of  Interpretebon  2(a),  or 

2.  The  good  kxxxporated  one  or  more  nonortginating  materiato,  provWed  (or  as  parts  under  the  H.S..  which  c«id  not  undergo  a  change  in  tariff 
classification  because  the  hMdteg  provteed  for  both  the  good  and  Ha  parts  and  was  not  further  subdivided  into  subheadmgs.  Qt  the  subheadwig 
provided  tor  both  the  good  and  Ite  parts  and  was  not  further  subdMded. 
NOTE:  TMacfltaflondoee  not  apptyto^Chaptera  91  through  63  o(  the  KS.  (Rttwrnct:  AtMe  401(0)) 

Certate  automatk:  date  processteg  goods  and  their  parts,  spedfled  te  Annex  306.1.  that  do  not  ortgteate  te  the  territory  are  considered  originating 
upon  Invortatttn  Into  the  territory  of  a  NAFTA  country  from  the  letrltory  of  another  NAFTA  country  when  Ihe  moet-(avoredHWt»n  tarrif  rate  of  tee 
good  contorma  to  the  rate  etteUtohedte  Annex  306.1  and  to  common  teal  NAFTA  oounWea.  (Ratarance:  Ann»x30e.l) 

The  good  to  vi  origteatlng  agricullural  good  under  preference  criterion  A.  B,  or  C  above  and  to  not  subjed  to  a  quantitetive  restridton  te  the  knport- 

teg  NAFTA  country  because  K  to  a  'quaktyteg  good*  as  defined  in  Annex  703.2.  Sedten  A  or  B  (please  specify).  A  good  kstad  m  Appendx  703.28.7 

to  riso  axenvl  from  quanlNatfve  restrtdtona  and  to  okgteie  tor  NAFTA  preferanttel  tertff  treatment  I R  meete  the  definition  of  'quakfying  good*  te  Sec- 

booAofAnnexTOSi  MOTE  1:Thte  criterion  doee  not  apply  to  gooda  th«  wholly  ortgtnete  In  Can«la  or  the  United  Statea  and  are  Import- 

ed  Into  either  country.  NOTE  2:  A  twHt  rate  quote  te  not  a  quantltattve  raatrlctton. 

For  each  good  described  te  Ftete  #5,  state  "YES*  If  you  are  the  producer  of  the  good.  If  you  are  not  the  proAjoer  of  the  good,  state  •NO"  foUovnwl 

by  (1).  (2),  or  (3).  dependkig  on  whether  thto  certificate  wat  based  upon:  (1)  your  knowtedga  of  whether  the  good  quafifies  as  an  ongteatmg  good; 

(2)  your  rekwwe  on  tee  producer's  written  representation  (other  than  a  Certifcate  of  Origte)  that  the  good  quakftea  as  an  origtealmg  good;  or  (3)  a 

corr^itetad  and  signed  Certifteato  for  the  good,  vokjnterily  provteed  to  the  exporter  by  the  producer. 

Thto  (tete  apples  only  to  automotive  goods  as  described  te  Arttete  403  and  Annex  403.1  and  403.2.  If  you  are  averaging  the  regional  vahie  content, 

tttto'YES*.  H  you  do  not  choose  to  average,  state 'NO*. 

ktontify  the  name  of  the  country  rMX*  or  TJS*  for  agriculture  and  textite  goods  exported  to  Canada;  "US*  or  "CA*  (or  al  goods  exported  to  Mexico; 

or  "CA"  or  "MX*  lor  al  goods  exported  to  the  Uhited  States)  to  which  the  preferential  rate  of  customs  duty  appkea.  at  set  out  te  Annex  3022,  te  ac- 

cordMKe  wKh  tee  Martdng  Rutes  or  te  each  party's  tchedute  of  tariff  almteation. 

For  al  other  ortgtealteg  goods  exported  te  Canada,  tedteate  appropriately  "MX*  or  *US*  »  the  goods  origteata  te  that  NAFTA  country,  vrithte  the 

mearwig  of  the  NAFTA  Rutea  of  Origte  RegUatteiw.  mi  any  suttsequent  proceatteg  te  the  other  NAFTA  country  doet  not  tecrease  the  iranaackon 

vMue  of  the  goods  by  tnore  than  seven  percent;  othenwtoe'JNT*  tor  jotetproducbon.  (Ralmanca:  Attwt  302^) 

Thto  (tete  mutt  be  oon^iteted,  signed,  and  dated  by  the  exporter.  When  the  Certificate  to  comptotad  by  the  proAicer  tor  use  by  the  exporter,  R  must 
be  conyHted.tlgned,wy1  dated  by  the  producer.  The  date  must  be  the  date  tee  Clertificate  wat  completed  and  signed. 

— Cuatotna  Form  434  (111993KBacli) 

[FR  Doc.  93-29502  Filed  12-1-93;  8:45  am] 
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Treasuiy  Order  Number:  101-05 

Reporting  Relationships  and 
Supervision  of  Officials,  Offices  and 
Bureaus,  Delegation  of  Certain 
Authority,  and  Order  of  Succession  in 
the  Department  of  the  Treasury 

Dated:  November  23, 1993. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Treasury,  including 
the  authority  vested  by  31  U.S.C.  32lCb) 
and  Executive  Order  11822,  dated 
December  10, 1974,  it  is  ordered  that: 

1.  The  Deputy  Secretary  shall  report 
directly  to  the  Secretary. 

2.  The  Chief  of  Staff  shall  report 
directly  to  the  Secretary  and  shall 
exercase  supervision  over  the  Director, 
Secretary's  ScheduUng  Office. 

3.  The  Executive  Secretary  and  Senior 
Adviser  to  the  Secretary  shall  report 
directly  to  the  Secretary  and  shall 
exercise  supervision  over  the  functions 
of  the  Executive  Secretariat;  the  Deputy 
Executive  Secretary  (Public  Liaison); 
and,  for  purposes  of  administrative  and 
managerial  control,  over  the  Special 
Assistant  to  the  Secretary  (National 
Security).  The  Special  Assistant  to  the 
Secretary  (National  Secxuity)  shall 
report  to  the  Secretary  and  the  Deputy 
Secretary. 

4.  The  following  officials  shall  report 
through  the  Deputy  Secretary  to  the 
Secretary  and  shall  exercise  supervision 
over  those  officers  and  organizational 
entities  set  forth  on  the  attached 
organizational  chart: 

Under  Secretary  (hitemational  Affairs) 
Under  Secretary  (Domestic  Finance) 
General  Counsel 
Assistant  Secretary  (Economic  Policy) 


Assistant  Secretary  (Enforcement) 
Assistant  Secretary  (Legislative  Affairs) 
Assistant  Secretary  (Management) 
Assistant  Secretary  (Public  Affairs) 
Assistant  Secretary  (Tax  PoUcy) 
Inspector  General 
Commissioner  of  Internal  Revenue 

5.  The  Assistant  Secretary 
(Management)  serves  as  the 
Department's  Chief  Financial  Officer 
pursuant  to  the  Chief  Financial  Officers 
Act  of  1990,  PubUc  Law  101-576. 

6.  The  Deputy  Secretary  is  authorized, 
in  that  official's  own  capacity  and  that 
offidal's  own  title,  to  perform  any 
functions  the  Secretary  is  authorized  to 
perform  and  shall  be  responsible  for 
referring  to  the  Secretary  any  matter  on 
which  action  would  appropriately  be 
taken  by  the  Secretary. 

7.  The  Under  Secretaries,  the  General 
Counsel,  and  the  Assistant  Secretaries 
are  authorized  to  perform  any  functions 
the  Secretary  is  authorized  to  perform. 
Each  of  these  officials  will  ordinarily 
perform  under  this  authority  only 
functions  which  arise  out  of,  relate  to, 
or  concern  the  activities  or  functions  of, 
or  the  laws  administered  by  or  relating 
to,  the  bureaus,  offices,  or  other 
organizational  units  over  which  the 
incumbent  has  supervision.  Each  of 
these  officials  shall  perform  under  this 
authority  in  the  official's  own  capacity 
and  the  official's  own  title  and  shall  be 
responsible  for  referring  to  the  Secretary 
any  matter  on  which  action  would 
appropriately  be  taken  by  the  Secretary. 
Any  action  heretofore  taken  by  the 
Deputy  Secretary  or  any  of  these 
officials  in  the  inciimbent's  own  title  is 
hereby  affirmed  and  ratified  as  the 
action  of  the  Secretary. 


8.  The  following  officials  shall,  in  the 
order  of  succession  indicated,  act  as 
Secretary  of  the  Treasury  in  case  of  the 
death,  resignation,  absence  or  sickness 
of  the  Secretary  and  other  officers 
succeeding  the  incimibent,  until  a 
successor  is  appointed,  or  until  the 
absence  or  sickness  shall  cease: 

a.  Deputy  Secretary; 

b.  The  following  individuals,  in  the 
order  of  the  date  on  which  they  were 
first  appointed  to  a  position  within  the 
Department  requiring  appointment  by 
the  President  by  and  with  the  advice 
and  consent  of  the  Senate: 

e  Under  Secretary  (International 
Affairs);  and 

e  Under  Secretary  (Domestic 
Finance); 

c.  General  Counsel;  and 

d.  Assistant  Secretaries,  appointed  by 
the  President  with  Senate  confirmation, 
in  the  order  designated  by  the  Secretary. 

9.  To  the  extent  that  any  provision  of 
any  other  Order  of  the  Department  is 
inconsistent  with  any  provision  of  this 
Order,  the  provisions  of  this  Order  shall 
govern. 

10.  Cancellation.  Treasury  Order  101- 
05,  "Reporting  Relationships  and 
Supervision  of  Officials,  Offices  and 
Bureaus,  Delegation  of  Certain 
Authority,  and  Order  of  Succession  ui 
the  Department  of  the  Treasury,"  dated 
July  2, 1992,  is  superseded  as  of  this 
date. 

Lloyd  Bentsen, 

Secretary  of  the  Treasury.  '> 
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Approved: 
Lloyd  BviiMn, 

Secmtary  of  the  Treasury. 

Dated:  Nov«mber  23. 1993. 
[FR  Doc.  93-29418  Piled  12-1-93;  &;45  am] 

BtLUNQ  CODE  aiO-2S-* 


Fiscal  Service 

U.S.  Savinga  Bonda;  Presorted  Mailing 
by  Issuing  Agenta 

AGENCY:  Bureau  of  the  Public  Debt. 
Fiscal  Service.  Department  of  the 
Treasury. 
ACTION:  Notice. 

SUMMARY:  The  purpose  of  this  notice  is 
to  describe  the  basis  on  whidi  a  bonus 
will  be  paid  to  quaUfied  issuing  agents 
of  United  States  Savings  Bonds  for 
presorting  bonds  they  dehver  by  mail. 
The  bonus  appUes  to  issue  records 
transferred  to  the  Bureau  of  the  Public 
Debt  on  or  after  the  effective  date  of  this 
notice. 

EFFECTIVE  DATE:  January  1, 1994. 
FOR  FURTHER  »NFORMATION  CONTACT: 

Dean  A.  Adams.  Assistant  Chief 
Counsel,  Bureau  of  the  Public  Debt. 
(304)  420-6703;  P.O.  Box  1328, 
Parkersburg,  West  Virginia  26106-1328. 

SUPPtEMENTARY  INFORMATION: 

Background  Information 

Department  of  the  Treasury  Circular. 
Public  Debt  Series  No,  4-67,  Second 
Revision,  First  Amenament  (31  CFR 
Part  317),  at  §  317.6(b),  provides  that, 
with  prior  approval,  issuing  agents  that 
are  authorized  to  inscribe  bonds  and 
eligible  to  receive  fee  payments  will  be 
paid  a  bonus  for  presorting  savings  bond 
mailings.  The  Circular  fur5ier  provides 
that  a  »±edule  will  be  separately 
published  in  the  Federal  Register. 

A  three-tiered  structure  for  bonus 
payments  has  been  developed  to 
compensate  issuing  agents  that  presort 
savings  bonds  prior  to  maiUng.  The 
amount  of  each  bonus  level  was 
determined  by  an  analysis  of  bonds 
issued  by  large-volume  issuing  agents, 
and  an  assessment  of  the  overall  postage 
savings  that  would  be  realized  with 
presorting  at  the  3-digit  ZIP  code  level. 


Because  of  United  States  Postal  Service 

requirements.  It  is  unlikely  that  all 
savings  bonds  in  each  maihng  prepared 
by  an  agent  that  presorts  will  actually  be 
mailed  at  discounted  rates;  nevertheless, 
the  bonus  will  be  paid  for  each  bond  the 
agent  issues,  presorts  and  mails.  The 
bonus  levels  were  determined  using 
postal  rates  In  effect  at  the  time  of  this 
notice.  The  Secretary  reserves  the  right 
to  withdraw  the  bonus  offering  at  any 
time  or  to  revise  bonus  amounts  when 
circumstances  so  warrant. 

An  agent  that  wishes  to  receive  bonus 
payments  for  presorting  bonds  must 
obtain  prior  approval  from  the  Bureau  of 
the  Pubhc  Debt's  Mail  Management 
Officer.  P.O.  Box  1328,  Parkersburg, 
West  Virginia  26106-1328,  (304)  480- 
6268.  The  Mail  Management  Officer  will 
work  with  the  agent  to  determine  the 
level  of  presorting  that  optimizes 
benefits  for  Pubhc  Debt  and  is  best 
suited  to  the  agent's  operating 
environment  and  the  geographic 
dispersion  of  its  savings  bond  mailings. 

The  Level  I  bonus  payment  applies  to 
agents  with  systems  that  insert  one  bond 
per  envelope.  Level  n  applies  to  agents 
with  the  capabihty  to  enter  11 -digit 
dehvery  point  bar  codes  on  single  bond 
mailings.  Level  m  apphes  to  agents  with 
systems  that  are  able  to  insert  multiple 
bonds  belonging  to  the  same  person  in 
a  single  envelope  and  employ  deUvery 
point  bar  coding. 

Envelopes  are  supplied  free  of  charge 
to  all  agents  that  mail  savings  bonds. 
Level  I  and  II  agents  \  ill  mail  bonds  in 
permit  imprint  enveloj.  as  charged  to  a 
permit  issued  to  Public  Debt  Level  III 
agents  will  be  provided  a  dedicated 
postage  meter  Ucensed  to  PubUc  Debt 
which  may  be  used  only  to  mail  savings 
bonds. 

Once  the  Mail  Management  Officer 
approves  an  apphcation  to  presort 
savings  bond  mailings  by  an  issuing 
agent,  he  or  she  will  provide  the  agent 
a  memorandum  of  understanding.  By 
signing  and  returning  a  copy  of  the 
memorandum,  the  agent  will  estabUsh 
its  acceptance  of  the  terras  and 
conditions  contained  in  the 
memorandum.  The  memorandum  will 
include  instructions  about  envelope 
requisition,  postage  meter  acquisition 


and  usage,  and  submission  of  quarterly 
documentation  of  presorted  mailing 
activity  required  to  support  bonus 
payments. 

An  agent's  bonus  payment  will  be 
computed  using  the  number  of  issue 
records  it  transmits  during  a  calendar 
quarter  based  on  transfer  dates  assigned 
to  the  transmittals  by  a  Federal  Reserve 
Bank,  Bonds  transferred  on  or  after  the 
first  day  of  the  month  following  the 
month  in  which  the  agent  begins 
presorting,  as  established  in  the 
memorandum  of  understanding,  will  be 
ehgible  for  the  bonus.  To  obtain 
payment  of  the  bonus,  an  agent  will  be 
required  to  submit  documentation  of 
presorted  maihngs  to  the  Mail 
Management  Officer  for  each  calendar 
quarter;  no  bonus  payment  will  be  made 
without  this  documentation.  In 
accordance  with  the  Prompt  Payment 
Act,  if  this  documentation  is  received  by 
the  Mail  Management  Officer  not  more 
than  30  days  after  the  close  of  a  calendar 
quarter,  payment  of  the  bonus  will  be 
made  within  50  days  after  the  close  of 
the  quarter.  If  the  docxmientation  is 
received  more  than  30  days  after  the 
close  of  a  quarter,  payment  will  be  made 
within  30  days  after  the  date  of  receipt, 
even  if  that  results  in  a  payment  occurs 
more  than  50  days  after  the  close  of  the 
quarter.  This  amount  of  time  is  required 
for  audit  and  classification  of  savings 
bond  issue  records — information  which 
is  necessary  to  calculate  bonus 
payments.  Payment  will  be  made  by  the 
automated  clearinghouse  (ACH)  method 
to  an  account  designated  by  the  agent. 
Payment  will  be  made  by  check  or  other 
means  only  if  extraordinary  conditions 
so  warrant. 

Schedule  of  Bonus  Pa3m)ents 

The  schedule  for  payment  of  bonuses 
for  presorting  Series  EE  savings  bond 
mailings  is  hereby  set  forth  below. 

With  prior  approval  by  the  Bureau  of 
the  Pubhc  Debt,  organizations  qualified 
as  issuing  agents  by  Federal  Reserve 
Banks  under  the  provisions  of  31  CFR 
part  317.  other  than  Federal  agencies, 
will  receive  a  bonus  for  each  savings 
bond  issued  during  a  calendar  quarter 
according  to  the  following  schedule: 


Level 

Bonds  per  envelope 

Presort  level 

Barcode 

Bonjs 

1 

One 

3-Dlgtt  ZIP  code 

3-Digit  ZIP  code 

3-Dtgtt  ZIP  code 

None 

$0.0>5 
02 

II 

One _ 

More  than  on»  „    _ 

DeUvery  point  bar  code  (DPBC) 

III 

DeUvery  point  bar  code  (DPBC)  „ 

.04 

Qualification  for  Bonos 

To  receive  bonus  payments  for 
presorting  savings  bond  mailings,  a  non- 


Federal  agency  issuing  agent  must  determine  the  appropriate  level  for 

obtain  prior  approval  from  the  Bureau  of    bonus  payments  and  will  issue  a 

the  Pubhc  Debt.  Pubhc  Debt  will  memorandum  of  understanding  setting 
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oulintbe  terms  and  conditions  under 
which  the  bonus  will  be  paid.  By 
signing  and  returning  a  copy  of  the 
memorandum,  an  issuing  agent  will 
establish  its  acceptance  of  the 
arrangement. 

Pajrment  of  Bonus 

An  approved  issuing  agent  will  be 
paid  a  bonus  for  each  savings  bond 
issue  record  transmitted  to  the  Bureau 
of  the  Public  Debt  on  or  after  the  first 
day  of  the  month  following  the  month 
in  which  it  begins  presorting,  pursuant 
to  the  memorandum  of  understanding. 
Payment  will  be  made  for  each  issue 
record  transmitted  during  a  calendar 
quarter  based  on  transfer  dates  assigned 
to  the  transmittals  by  a  Federal  Reserve 
Bank.  To  obtain  payment,  an  approved 
agent  must  submit  documentation  of  its 
presorted  savings  bond  mailings  on  a 
quarterly  basis  as  specified  in  Uie 
memorandum  of  understanding;  no 
payment  will  be  made  in  the  absence  of 
this  documentation.  If  this 
documentation  is  received  by  Public 
Debt  not  more  than  thirty  (30)  days  after 
the  close  of  a  calendar  quarter,  payment 
of  the  bonus  will  be  made  within  fifty 
(50)  days  after  the  close  of  the  quarter. 
If  the  doctunentation  is  received  more 
than  thirty  (30)  days  after  the  close  of  a 
quarter,  the  bonus  will  be  paid  in  thirty 
(30)  days  after  the  date  of  receipt,  even 
if  that  results  in  payment  occurring 
more  than  50  days  later  the  close  of  the 
quarter.  All  payments  will  be  made  by 
the  automated  clearinghouse  (ACH) 
method  to  an  account  designated  by  the 
agent,  unless  extraordinary 
circumstances  warrant  payment  by 
check  or  other  means. 

Reservation 

The  Secretary  reserves  the  right  to  . 
withdraw  the  offering  of  bonus 
payments  to  issuing  agents  for 
presorting  savings  bond  mailings,  and  to 
revise  or  rescind  any  memorandum  of 
imderstanding  relating  thereto,  with 
prior  notice  to  the  issuing  agent. 
Gerald  Murphy, 
Fiscal  Assistant  Secretary. 
[FR  Doc.  93-29196  Filed  12-1-93,  8:45  ami 
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UNITED  STATES  INFORMATION 
AGENCY 

Public  and  Private  Non-Profit 
Organizations  in  Support  of 
International  Educational  and  Cultural 
Activities 

AGENCY:  United  States  Information 
Agency. 


ACTION:  Notice — ^request  for  proposals. 

TITLE:  Central  and  Eastern  European 
Training  Program  (CEETP-4). 
SUMMARY:  The  Office  of  Qtizen 
Exchanges  (E/P)  announces  a 
competitive  grants  program  for  non- 
profit organizations  to  develop  training 
programs  in  the  areas  of  (1)  Local 
govemment/pubUc  administration,  (2) 
independent  media  development  and 
(3)  business  administration.  These 
projects  should  link  the  U.S. 
organization's  international  exchange 
interests  with  coimterpart  institutions 
and  groups  in  Albania.  Bulgaria, 
Croatia,  Czech  Republic,  Estonia, 
Hungary,  Latvia,  Lithuania,  Macedonia, 
Poland,  Romania,  Slovak  Republic  and 
Slovenia. 

Interested  applicants  are  urged  to  read 
the  complete  Federal  Register 
announcement  before  addressing 
inquiries  to  the  Office  or  submitting 
their  proposals.  After  the  deadline  for 
submitting  proposals,  USIA  officers  may 
not  discuss  this  competition  in  any  way 
with  appUcants  until  final  decisions  are 
made. 

Annoimcement  Name  and  Number: 
All  communications  concerning  this 
announcement  should  refer  to 
CENTRAL  AND  EASTERN  EUROPEAN 
TRAINING  PROGRAM  (CEETP-4).  This 
announcement  number  is  E/P-94-1 7. 
Please  refer  to  this  title  and  number  in 
all  correspondence  or  telephone  calls  to 
USIA. 

DATES:  Deadline  for  Proposals:  All 
copies  must  be  received  at  the  U.S. 
Information  Agency  by  5  pm, 
Washington  DC  time  on  January  28, 
1994.  Faxed  documents  will  not  be 
accepted,  nor  will  docimients 
postmarked  January  28, 1994,  but 
received  at  a  later  date. 

It  is  the  responsibiUty  of  each  grant 
applicant  to  ensure  that  proposals  are 
received  by  the  above  deadline.  CEETP- 
4  grant  project  activity  should  begin 
afterJunelS,  1994. 

ADDRESSES:  The  original  and  14  copies 
of  the  completed  application  and 
reqiiired  forms  should  be  submitted  by 
the  deadline  to:  U.S.  Information 
Agency,  Ref:  CEETP-4  E/P-94-17, 
Grants  Management  Division  (E/XE), 
301  Fourth  Street  SW.— room  #336, 
Washington,  DC  20547. 
FOR  INFORMATION  CONTACT:  Interested 
organizations/institutions  should 
contact:  European  Division,  Office  of 
Citizen  Exchanges  (E/P),  Room  216. 
United  States  Information  Agency.  301 
Fourth  Street.  SW..  Washington.  DC 
20547,  telephone  202/619-5348.  fax 
202/619-4350.  to  request  detailed 
application  packets,  which  include 


award  criteria,  all  necessary  forms,  and 
guidelines  for  preparing  proposals, 
including  specific  budget  preparation. 

Objectives  of  Central  &  East  European 
Training  Program  (CEETP-4) 

Overview:  Proposals  must  be  for 
projects  which  encourage  the  growth  of 
democratic  institutions  and  political 
and  economic  pluralism.  Listed  in  order 
of  priority  are  the  areas  in  which  USLA 
is  interested  in  receiving  proposals:  (1) 
Local  government/public 
administration:  (2)  independent  media 
development;  and  (3)  business 
administration.  Projects  should  lay  the 
groundwork  for  new  and  continuing 
links  between  American  and  Central/ 
Eastern  European  professional 
organizations. 

Projects  may  include:  Study  tours  in 
the  U.S.  for  small  groups;  short-term 
non-technical  workshops  conducted  in 
Central/Eastern  Europe;  four-to-ten- 
week  internships  in  the  U.S.; 
consultations  in  Central/Eastern  Europe; 
and  the  development  of  specialized 
materials  for  secondary  and  post- 
secondary  teachers. 

Programmatic  Considerations 

Pursuant  to  the  Bureau's  authorizing 
legislation,  grant  programs  must 
maintain  a  non-political  character  and 
should  be  balanced  and  representative 
of  the  diversity  of  American  political, 
social  and  cultural  life. 

All  proposals  should  demonstrate: 

(1)  La-depth,  substantive  knowledge  of 
the  issues  of  concern  to  these  countries; 

(2)  Established  connections  with  the 
partner  institutions; 

(3)  The  capacity  to  organize  and 
conduct  the  program,  including 
appropriate  orientation  activities  for  the 
participants;  detailed  work  plan  for  all 
phases  of  the  project;  tentative  agendas 
for  study  tours,  workshops,  and 
internships;  letters  of  commitment  trom 
internship  hosts;  and  selection 
procedures.  Applicants  should  consult 
the  USIS  office  at  the  U.S.  Embassies 
before  submitting  proposals. 

USIA  will  give  priority  to  proposals 
from  U.S.  organizations  which  have 
partner  organizations  in  Central/Eastern 
Europe,  which  will  assist  logistically 
and  will  contribute  to  the  realization  of 
program  goals  and  objectives  and  will 
themselves  be  enhanced  by  the  program. 
Applicants  are  encouraged  to 
demonstrate  partner  relationships  by 
providing  copies  of  correspondence  or 
other  materials  as  appendices  to 
proposals. 

The  CEE  partner  institutions  are 
encouraged  to  provide  cost-sharing  or 
significant  in-ldnd  contributions  such  as 
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local  housing,  transportation, 
interpreting,  translating  and  other  local 
currency  costs  and  to  assist  with  the 
organization  of  projects. 

Materials  Development 

USIA  encourages  the  development, 
where  needed,  of  written,  audio  and 
video  materials  in  CEE  languages  to 
enhance  the  training  programs.  For 
example,  if  not  already  available, 
glossaries  of  spedahzed  terms  in  the 
three  field  (pubUc  administration, 
media,  and  business)  might  be 
developed. 

In  developing  materials,  consideration 
should  be  given  to  their  wider  use, 
beyond  the  immediate  training  program. 
USIA  is  interested  in  organizations' 
ideas  on  how  to  "reuse"  speciahzed 
materials  by  providing  them  to 
universities,  libraries,  or  other 
institutions  for  use  by  a  larger  audience. 
USIA  does  not  pay  for  publication  of 
materials  for  distribution  in  the  United 
States. 

Local  Government 

USIA  is  interested  in  proposals  for 
training  programs  which  will  foster 
effective  administration  of  local  and 
regional  governments.  Programs  mi^t 
examine  and  seek  to  improve 
relationships  among  local  executive, 
legislative,  and  judicial  elements,  or 
they  might  address  the  knowledge  and 
skills  necessary  to  administer  one  or 
more  of  these  branches  of  local 
government. 

Program  topics  might  include  one  or 
more  of  the  following:  judicial 
administration,  budget  development, 
financial  management,  tax  policies  and 
mechanisms,  election  practices, 
management  of  municipal  services, 
privatization  of  government  property, 
consumer  protection,  business 
regulation  (as  opposed  to  control), 
licensing,  environmental  protection. 
Programs  might  further  the  development 
of  information  and  library  systems 
relevant  to  local  government,  improve 
committee  and  staff  struct\u«s,  research 
capabihty,  legislation  drafting 
capability,  structural  and  procedural 
needs  of  local  governments.  Training 
should  be  conducted  mostly  in  local 
centers,  preferably  situated  outside  the 
capital  cities. 

Mass  Media  Development 

The  focus  of  the  prc^>osals  should  be 
directed  toward  the  development  of  a 
free  and  independent  media. 

Programs  in  this  general  topic  fall 
under  two  training  sub-categories: 
Working  reporters  aiKi  media  business 
management.  Preference  will  be  given  to 
mass  media  training  programs  which 


contain  a  VS.  internship  component 
For  training  programs  in  CEE. 

{(reference  will  be  given  to  those  of  at 
east  two  weeks  duration;  they  could 
focus  on  either  basic  joumahsm  or 
business  management  techniques. 

Training,  especially  for  jouxnahsts 
outside  of  the  CEE  capital  cities,  should 
emphasize  skills  su(±  as  efiiective 
writing,  investigative  reporting, 
objectivity,  evaluation  of  sources,  clear 
labeUing  of  editorials  and  opinion 
pieces,  conformance  to  cop3rright  laws, 
and  ethics. 

Media  management  training  (both 
print  and  broadcast)  should  focus  on 
management  of  media  as  a  profitable 
business.  Topics  to  be  addressed  might 
include  management  techniques,  desk 
top  publishing,  advertising,  marketlag, 
distribution,  public  relations,  staff 
development.  accountabiUty,  and  the 
pitfalls  of  journalistic  advocacy,  among 
others. 

Business  Admniistration 

While  this  topic  is  brocui,  proposals 
should  focus  primarily  on  management 
training,  small  business  development 
(including  incubators  and  Small 
Business  Centers),  ^ri-business, 
banking,  credit  practices,  financial 
management,  marketing  management, 
industrial  relations,  and/or 
privatization. 

Program  design  should  clearly 
differentiate  CEE  target  audiences,  such 
as  professors  and  instructors  of 
economics,  senior  business  leaders, 
government  officials,  of  promising 
practitioners,  and  demonstrate  how  the 
proposed  agenda  addresses  the  selected 
audience(s). 

USIA  has  a  strong  interest  in 
programs  on  the  development  of 
business  structures  and  the  creation  of 
jobs  in  non-urban  areas. 

Scope 

Proposals  should  limit  their  focus  to 
one  of  the  CEE  countries  and  to  one  of 
the  three  major  topics:  local  governance, 
independent  media  development,  or 
business  administration.  Proposals  for 
programs  that  are  broader  in  scope  will 
be  ehgible.  but  are  less  likely  to  receive 
USLA  support.  USIA  will  considCT 
geographic  distribution  in  selecting 
grantee  institutions  to  ensure  a  wide 
distribution  of  this  program. 

USLA  encourage  proposals  which 
feature  "train  the  trainers"  models;  the 
creation  of  indigenous  training  centers; 
schemes  to  create  professional  networks 
or  professional  associations  to 
disseminate  informaticui;  and  other 
enduring  aspects. 


Guidelines  and  RcstrictieBs 

Selection  of  Participants:  AH  grant 
proposals  must  clearly  describe  the  type 
of  persons  who  will  participate  in  the 
program  as  well  as  the  process  by  which 
participants  will  be  selected.  It  is 
recommended  that  programs  in  support 
of  internships  in  the  U.S.  should 
include  letters  tentatively  committing 
host  institutions  to  support  the 
internships.  In  the  selection  of  all 
foreign  participants.  USIA  and  USIS 
posts  retain  the  right  to  nominate 
participants  and  to  accept  or  deny 
participants  recommended  by  the 
program  institution. 

USLA  does  not  support  proposals 
hmited  to  conferences  or  seminars  of 
only  a  fiew  days  length  which  are 
organized  as  plenary  sessions,  major 
speakers,  and  panels  with  a  passive 
audience.  It  will  support  conferences 
only  insofar  as  they  are  a  minor  part  of 
a  larger  project  in  duration  and  scope 
which  is  receiving  USIA  funding  from 
this  competition.  Furthermore,  grants 
are  not  given  to  support  projects  whose 
focus  is  limited  to  technical  issues,  or 
for  research  projects,  for  pubUcation 
intended  for  dissemination  in  the 
United  States,  for  individual  student 
exchanges,  for  film  festivals  or  exhibits. 
Nor  does  this  Office  provide 
scholarships  or  other  support  for  long- 
term  (i.e.,  a  semester  or  more)  academic 
studies.  Proposals  that  request  support 
for  the  development  of  university 
curriculums  or  for  degree-based 
programs  will  not  be  ehgible  under  this 
RFP. 

Proposals  to  link  university 
departments  or  to  exchange  feculty  and/ 
or  students  are  funded  by  USLA's  Office 
of  Academic  Programs  (E/A)  under  the 
University  AffiHation  Program  and 
should  not  be  submitted  under  this  RFP. 

Competitions  sponsored  by  other 
offices  of  USIA's  Bureau  of  Educational 
and  Cultural  Affairs  are  also  announced 
in  the  Federal  Register,  and  may  have 
diffeit-Dt  guideUnes  or  restrictions. 

Funding 

The  amount  requested  from  USIA 
should  not  exceed  $200,000.  Ho  -vever, 
exchange  organizations  with  less  than 
four  years  of  successful  experience  in 
managing  international  exchange 
programs  are  limited  to  S60,000. 

While  applicants  must  provide  an  all- 
inclusive  budget  with  the  proposal,  they 
may  also  include  separate  sub-budgets 
for  each  program  component,  phase, 
location  or  acti\'ity.  Competition  for 
USL\  funding  support  is  keen.  Please 
note:  All  delegates  will  be  covered 
under  the  terms  of  a  USLA-sponsored 
health  insurance  pohcy.  The  prranium 
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is  paid  by  USIA  directly  to  the 
insurance  company. 

The  following  project  costs  are  eligible 
for  consideration  for  funding:  1. 
International  and  domestic  air  fares; 
visas;  transit  costs;  ground 
transportation  costs. 

2.  Per  Diem:  For  the  U.S.  program, 
organizations  have  the  option  of  using  a 
flat  $140/day  for  program  participants 
or  the  pubUshed  U.S.  Federal  per  diem 
rates  for  individual  American  cities. 

Note:  U.S.  escorting  staff  must  use  the 
published  Federal  per  diem  rates,  not  the  flat 
rate.  For  activities  in  Central/Eastern  Europe, 
the  Federal  per  diem  rates  must  be  used. 

3.  Interpreters:  Interpreters  for  the 
U.S.  program  are  provided  by  the  U.S. 
State  Department  Language  Services 
Division.  Typically,  a  pair  of 
simultaneous  interpreters  is  provided 
for  every  four  visitors  who  need 
interpretation.  USIA  grants  do  not  pay 
for  foreign  interpreters  to  accompany 
delegations  from  their  home  country.. 
Grant  proposal  budgets  should  contain 
a  flat  $140/day  per  diem  for  each  DOS 
interpreter,  as  well  as  home-program- 
home  air  transportation  of  $400  per 
interpreter  plus  any  U.S.  travel  expenses 
durmg  the  program.  Salary  expenses  are 
covered  centrally  and  should  not  be  part 
of  an  applicant's  proposed  budget. 

4.  Book  and  cultural  allowance; 
participants  and  escorts  are  entitled  to 
a  one-time  cultural  allowance  of  $150 
per  person,  plus  a  book  allowance  of 
$50.  U.S.  staff  do  not  get  these  benefits. 

5.  Consultants:  May  be  used  to 
provide  specialized  expertise  or  to  make 
presentations.  Daily  honoraria  generally 
do  not  exceed  $250  per  day. 
Subcontracting  organizations  may  also 
be  used,  in  which  case  the  written 
agreement  between  the  prospective 
grantee  and  subcontractor  should  be 
included  in  the  proposal. 

6.  Room  rental,  wnich  generally 
should  not  exceed  $250  per  day. 

7.  Materials  development:  Proposals 
may  contain  costs  to  purchase,  develop 
and  translate  materials  for  participants. 

8.  One  working  meal  per  project.  Per 
capita  costs  may  not  exceed  $5-8  for  a 
lunch  and  $14-20  for  a  dinner;  this 
includes  room  rental  if  applicable.  The 
number  of  invited  guests  may  not 
exceed  participants  by  more  than  a 
factor  of  two  to  one. 

9.  A  return  travel  allowance  of  $70  for 
each  participant  which  is  to  be  used  for 
incidental  expenditures  incurred  during 
international  travel. 

10.  Audit  Requirements:  The  proposal 
shall  include  the  cost  of  an  audit  that: 

a.  Complies  with  the  requirements  of 
0MB  circular  No.  1-133,  Audits  of 
Institutions  of  Higher  Education  and 
Other  Nonprofit  fiistitutions; 


b.  Complies  with  the  requirements  of 
American  Institute  of  Certified  Public 
Accountants  (AICPA)  Statement  of 
Position  (SOP)  No.  92-9;  and 

c.  Includes  review  by  the  recipient's 
independent  auditor  of  a  recipient- 
prepared  supplemental  schedule  of 
indirect  cost  rate  computation,  if  such  a 
rate  is  being  proposed. 

The  audit  costs  shall  be  identified 
separately  for  a.  Preparation  of  basic 
financial  statements,  and  other 
accounting  services;  and 

b.  Preparation  of  the  supplemental 
reports  and  schedules  required  by  0MB 
Circular  No.  A-133,  AICPA  SOP  92-9, 
and  the  review  of  the  supplemental 
schedule  of  indirect  cost  rate 
computation. 

11.  Cost-sharing  is  encoiu-aged.  Cost- 
sharing  may  be  in  the  form  of  allowable 
direct  or  indirect  costs.  The  Receipient 
must  maintain  written  records  to 
support  all  allowable  costs  which  are 
claimed  as  being  its  contribution  to  cost 
participation,  as  well  as  costs  to  be  paid 
by  the  Federal  government.  Such 
records  are  subject  to  audit.  The  basis 
for  determining  the  value  of  cash  and 
in-kind  contributions  must  be  in 
accordance  with  OMB  Circular  A-110, 
Attachment  E.  "Cost-sharing  and 
Matching"  and  should  be  described  in 
the  proposal.  In  the  event  the  Recipient 
does  not  provide  the  minimum  amount 
of  cost  sharing  as  stipulated  in  the 
Recipient's  budget,  the  Agency's 
contribution  will  be  reduced  in 
proportion  to  the  Recipient's 
contribution. 

Application  Requirements 

Proposals  must  be  structured  in 
accordance  with  the  instructions 
contained  in  the  appUcation  package. 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibiUty.  Proposals  will  be 
deemed  ineUgible  if  they  do  not  fully 
adhere  to  the  guidelines  established 
herein  and  in  the  application  packet. 
Eligible  proposals  will  be  forwarded  to 
panels  of  USIA  officers  for  advisory 
review.  Proposals  are  reviewed  by  USIS 
posts  and  by  USIA's  Office  of  European 
Affairs.  Proposals  may  also  be  reviewed 
by  the  Office  of  General  Coimsel  or 
other  Agency  offices.  Funding  decisions 
are  at  the  discretion  of  the  Associate 
Director  for  Educational  and  Cultural 
Affairs.  Final  technical  authority  for 
grant  awards  resides  with  USIA's 
contracting  officer.  The  award  of  any 
grant  is  subject  to  availability  of  funds. 
The  U.S.  Government  reserves  the  right 
to  reject  any  or  all  applications  received. 
USIA  will  not  pay  for  design  and 


development  costs  associated  with 
submitting  a  proposal.  Applications  are 
submitted  at  the  risk  of  the  applicant; 
should  circtmistances  prevent  award  of 
a  grant  all  preparation  and  submission 
costs  are  at  the  applicant's  expense. 
USIA  will  not  award  funds  for  activities 
conducted  prior  to  the  actual  grant 
award. 

Review  Criteria 

USIA  will  consider  proposals  based 
on  their  conformance  with  the 
objectives  and  considerations  already 
stated  in  this  RFP,  as  well  as  the 
following  criteria: 

1.  Quality  of  Program  Idea:  Proposals 
should  exhibit  relevance,  originahty, 
rigor  and  substance  to  USIA's  mission. 
They  should  demonstrate  the  match  of 
U.S.  resoiu'ces  to  a  clearly  defined  need. 

2.  Institutional  Ability/Capacity/ 
Record:  Applicant  institutions  should 
demonstrate  their  potential  for  program 
excellence  and/or  provide 
documentation  of  successful  programs. 
If  an  organization  is  a  previous  USIA 
grant  recipient,  responsible  fiscal 
management  and  full  compliance  with 
all  reporting  requirements  for  past  USLA 
grants  as  determined  by  the  Office  of 
Contracts  (M/KG)  will  be  considered. 
Relevant  program  evaluation  of  previous 
projects  may  also  be  considered  in  this 
assessmeht. 

3.  Project  Personnel:  Personnel's 
thematic  and  logistical  expertise  should 
be  relevant  to  the  proposed  program. 
Resumes  should  be  relevant  to  the 
specific  proposal. 

4.  Program  Planning  and  Ability  to 
Achieve  Program  Objectives:  The 
proposal  should  clearly  show  how  the 
grantee  institution  will  meet  the 
program's  objectives.  The  proposal 
should  include  a  detailed  agenda,  a 
realistic  work  plan,  and  any  supporting 
documents  that  demonstrate  the 
grantee's  abiUty  to  carry  out  the  project. 

5.  Thematic  Expertise:  Proposal 
should  demonstrate  the  organization's 
expertise  in  the  subject  area. 

6.  Cross-Cultural  Expertise  and  Area 
Expertise:  Proposals  should  show 
evidence  of  sensitivity  to  historical, 
linguistic,  and  other  cross-cultural 
factors,  as  well  as  relevant  knowledge  of 
target  area/country. 

7.  Multiplier  Effect/Follow-On 
Activities:  Proposed  programs  should 
strengthen  long-term  mutual 
understanding,  to  include  maximum 
sharing  of  information  and 
estabhshment  of  long-term  institutional 
and  individual  ties.  Proposal  should 
also  reflect  an  institutional  commitment 
for  continued  exchange  activity  beyond 
the  term  of  the  USIA  grant. 
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8.  Cost-Effectiveness:  Overhead  and 
administrative  costs  should  be  kept  as 
low  as  possible.  All  other  items 
proposed  for  USIA  funding  should  be 
necessary  and  appropriate  to  achieve 
the  program's  objectives. 

9  Cost-Sharing:  Proposals  should 
maximize  cost-sharing  through  other 
private  sector  support  as  well  as  direct 
funding  contributions  and/or  in-kind 
support  from  the  prospective  grantee 
mstitution. 

10.  Project  Evaluation:  Proposals 
should  include  a  plan  to  evaluate  the 
activity's  success.  In  this  respect  the 
applicant  should  include  a  draft  survey 
questionnaire  or  other  technique  and  a 
mythodology  that  will  be  used  to  Unk 
outcomes  to  original  project  objectives. 
Apphcants  will  be  expected  to  submit 
intermediate  reports  after  each  project 
component  is  concluded  or  quarterly, 
whichever  is  less  frequent. 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
USL\  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  aw^ard 
commitment  on  the  part  of  the  U.S. 
Government.  Awards  cannot  be  made 
until  funds  have  been  fully  appropriated 
by  the  U.S.  Congress  and  allocated  and 
committed  through  internal  USIA 
procedures. 

Notification 

All  applicants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
June  1, 1994.  Awarded  grants  will  be 
subject  to  periodic  reporting  and 
evaluation  requirements. 

Dated:  November  23, 1993. 
Barry  Fulton, 

Acting  Associate  Director,  Bureau  of 
Educational  and  Cultural  Affairs. 

[PR  Doc.  93-29351  Filed  12-1-93;  8:45  am] 

BlUma  CODE  S230-01-H 


Freedom  Support  Act — Secondary 
School  Initiative  for  School  Linkages 

AGENCY:  United  States  Information 

Agency. 

ACTION:  Notice — ^request  for  proposals. 

SUMMARY:  The  United  States  Information 
Agency  (USIA)  invites  apphcations  from 
U.S.  educational,  cultural,  and  other 
not-for-profit,  private  organizations  and 
pubUc  institutions  to  conduct  exchanges 
through  school  linkage  programs  with 
the  twelve  Newly  Independent  States 
(NIS)  of  the  former  Soviet  Union.  The 
school  hnkage  program  has  the 


following  two  components:  (A) 
Exchange  of  students,  between  the  ages 
of  14  and  18  V2  years  of  age,  and  a 
defined  number  of  escorts  for  all  12  NIS 
repubUcs;  (B)  exchange  of  teachers  and 
administrators  for  specified 
programming  BETWEEN  THE  U.S.  AND 
RUSSIA  ONLY.  These  exchanges 
represent  part  of  the  activities  of  the  NIS 
Secondary  School  Initiative,  the  Office 
of  Citizen  Exchanges,  and  are  subject  to 
the  availabihty  of  funding  for  the  Fiscal 
Year  1994  program. 

ANNOUNCEMENT  NUMBER:  The 

announcement  number  is  E/P-94-15. 
Please  refer  to  this  nimiber  in  all 
correspondence  or  telephone  calls  to  the 
Agency. 

This  is  a  request  for  proposals  for 
reciprocal  exchanges  based  on  multiple 
school  hnkages.  Requests  for  proposals 
in  support  of  other  programs  under  the 
aegis  of  the  NIS  Secondary  School 
Initiative  have  been  pubhshed 
separately. 

DATES:  Deadline  for  proposals:  All 
copies  of  proposals  for  grants  imder  this 
request  must  be  received  at  the  U.S. 
Information  Agency  by  5  p.m. 
Washington,  DC  time  on  Friday,  January 
28,  1994.  Faxed  documents  will  not  be 
accepted,  nor  will  documents 
postmarked  on  January  28  but  received 
at  a  later  date.  It  is  the  responsibiUty  of 
each  grant  applicant  to  ensure  that  its 
proposal  is  received  by  the  above 
deadline.  Subject  to  the  availability  of 
funding,  grants  wiU  be  awarded  April  1, 
1994  for  exchanges  to  begin  after  August 
1, 1994. 

ADDRESSES:  The  original,  4  hilly  tabbed 
copies  of  the  original  and  10  copies 
(Tabs  A-D)  of  the  application,  including 
required  forms,  should  be  submitted  in 
the  format  described  in  the  Bureau's 
appUcation  package  and  mailed  to:  U.S. 
Information  Agency,  Ref:  F.S.A. — 
School  Linkage  Exchanges,  Office  of 
Grants  Management.  E/XE,  301  4th 
Street  SW.,  room  336,  Washington,  DC 
20547. 

FOR  FURTHER  INFORMATION  CONTACT: 

Interesed  organizations/institutions 
should  contact  Diana  Aronson,  NIS 
Secondary  School  Division  (E/PY)  Room 
314,  (202)  619-6299;  FAX  (202)  619- 
5311,  to  request  detailed  appHcation 
packets,  which  include  award  criteria 
additional  to  this  aimouncement,  all 
necessary  forms,  and  guidelines  for 
preparing  proposals,  including  specific 
budget  preparation  information. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Bureau's  authorizing  legislation, 
programs  must  maintain  a  non-poUtical 
character  and  should  be  balanced  and 
representative  of  the  diversity  of 


American  pohtical.  social  and  cultural 
Ufe. 

Overall  authority  for  these  exchanges 
is  contained  in  the  Freedom  Support 
Act  (Pub.  L.  102-391). 

Overview 

Grant  funding  is  intended  to  promote 
and  strengthen  school  linkages  through: 
(A)  The  exchange  of  secondary  school 
students,  from  14  to  I8V2  years  of  age, 
between  the  U.S.  and  Armenia, 
Azerbaijan,  Belarus,  Georgia, 
Kazakhstan,  Kyrgyzstan,  Moldova, 
Russia,  Tajikistan,  Turkmenistan, 
Ukraine,  and  Uzbekistan;  and  (B)  the 
exchange  of  secondary  school  educators 
between  the  U.S.  and  Russia.  [USLA 
Funding  Constraints  Limit  Teacher 
Programming  to  School  Linkages  With 
Russia  Only.]  The  Agency's  mam 
objective  is  to  foster  interaction  between 
American  and  foreign  participants. 
Consequently,  extensive  interaction  is  a 
requirement.  Proposals  should 
demonstrate  how  American  and  foreign 
youth  and  their  secondary  school 
teachers  and  administrators  will  interact 
in  a  way  that  encourages  the  exchange 
of  ideas. 

Grants  are  awarded  to  expand  or 
enhance  existing  exchange  programs  or 
to  encourage  the  development  of  new 
exchanges.  Programs  may  involve  the 
U.S.  organization  in  a  partnership  with 
organizations  in  one  or  more  countries. 
The  minimum  length  of  stay  in  country 
for  participants  in  any  project  is  three 
weeks;  longer  stays  are  allowable  but 
may  not  exceed  one  academic  semester. 

Organizations  may  choose  to  bid  only 
on  the  component  that  includes 
exchanges  of  students  and 
accompanying  escorts  from  partnered 
schools.  Alternatively,  they  have  the 
option  to  include,  as  part  of  their 
proposal,  enhanced  programming  for 
teachers  and  administrators  from  those 
schools  for  a  period  of  up  to  one 
academic  semester. 

Guidelines  for  School  Linkages 

Purpose 

To  link  a  network  of  American 
secondary  schools  with  a  network  of 
schools  in  one  or  more  NIS  countries  as 
the  basis  for  exchanges  of  students, 
teachers  and  school  administrators 
during  academic  year  1994-95. 

Each  network  should  consist  of  a 
minimum  of  10  schools  (five  pairs). 
These  may  be  schools  with  common 
features  or  interests  (e.g.,  teach  Russian/ 
English  as  a  foreign  language,  math  and 
science  magnet  schools),  or  they  may  be 
schools  in  a  finite  system  (e.g.,  a  local 
school  district,  coimty  or  state).  They 
may  be  schools  in  communities  that  are 
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af^ated  withe  immunities  in  NIS 
countries  under  an  umbrella 
organization. 

Special  consideration  will  be  given  to 
proposals  that  address  the  needs  and 
interests  of  USIS  posts  and  NIS 
ministries  for  projects  hnking  specific 
networks  of  schools.  A  list  of  these  will 
be  provided  with  the  application  packet. 

Schools  may  have  not  been  paired  yet 
or  they  may  already  be  linked  by 
computers  or  have  developed  ties 
through  correspondence.  Partnerships 
should  have  an  existence  beyond  the 
scope  of  this  initiative;  that  is.  there 
should  be  an  inherent  reason  for  their 
linkage  apart  from  the  availability  of 
grant  funds.  Partnered  schools  should 
engage  in  regular  communication 
throughout  the  year  and  carry  on  such 
activities  as  joint  research  projects,  pen 
pal  exchanges,  video  exchanges,  etc. 

The  American  organization  is 
responsible  for  recruiting  and  selecting 
a  minimum  of  5  American  schools, 
forming  a  partnership  with  an 
organization  or  agency  of  government  in 
the  NIS  responsible  for  a  network  of 
partner  schools  and  linking  the  U.S.  and 
NIS  schools.  In  addition,  the  American 
organization  will:  Design  the  overall 
plan  and  criteria  for  the  exchanges; 
manage  all  travel  arrangements, 
logistics,  passports,  visas,  etc.;  training 
of  escorts;  disbursing  of  and  accounting 
for  grant  funds. 

Student  Exchanges 

The  minimimi  stay  in  coimtry  is  3 
weeks.  Longer  stays  are  allowable  but 
should  not  exceed  one  academic 
semester.  These  exchanges  should  be 
designed  to  enable  varying  numbers  of 
students  to  live  with  host  families  while 
at  their  host  school,  preferably  while 
school  is  in  session.  The  goal  is  for  each 
school  to  send  a  group  and  host  a  group 
each  year,  but  variations  in  this  model 
will  be  entertained.  Full  reciprocity  is 
desirable  but  not  a  requirement.  The 
exchange  program  may  also  include 
excursions,  cultural  activities,  and 
opportunities  to  experience  community 
Ufe.  It  is  considered  desirable  for  each 
group  of  NIS  students  to  have  a  program 
in  Washington  DC.  If  such  a  program  is 
not  feasible,  the  NIS  students  should 
have  a  program  in  the  capital  of  their 
host  school's  state. 

Teacher/Administrator  Exchanges 

The  minimum  stay  in  country  for 
teachers  and  administrators  will  be 
three  weeks  and  may  not  exceed  one 
academic  semester.  Examples  of 
programs  for  teachers  and 
administrators  mclude  seminars  on 
educational  issues,  curriculum 
development,  English  teaching 


methodology,  teacher  training,  team- 
teaching,  and  shadowing  components 
that  promote  the  EXCHANGE  of  ideas, 
values,  and  information. 

U.S.  and  Russian  teachers  will  receive 
an  allowance  enabling  them  to  purchase 
teaching  materials  for  their  Russian 
partner  school. 

Budget 

The  organization  must  submit  a 
comprehensive  line  item  budget.  Details 
are  available  in  the  apphcation  packet. 
Grant  awards  to  eUgible  organizations 
with  fewer  than  four  years  experience  in 
conducting  international  exchange 
programs  will  be  Umited  to  $60,000. 
Organizations  submitting  proposals 
should  be  familiar  with  0MB  circulars 
Alio,  A122  and  A133. 

Cost  sharing  is  encouraged.  Cost 
sharing  may  be  in  the  form  of  allowable 
direct  or  indirect  costs.  The  recipient 
must  maintain  written  records  to 
support  all  allowable  costs  that  are 
claimed  as  its  contribution  to  cost 
participation,  as  well  as  cost  to  be  paid 
by  the  Federal  government.  Such 
records  are  subject  to  audit. 

The  basis  for  determining  the  value  of 
cash  and  in-kind  contributions  must  be 
in  accordance  with  0MB  Circular  AllO, 
Attachment  E — "Cost  Sharing  and 
Matching" — and  should  be  described  in 
the  proposal. 

In  the  event  the  recipient  does  not 
provide  the  minimum  amount  of  cost 
sharing  as  stipulated  in  the  recipient's 
budget,  the  Agency's  contribution  will 
be  reduced  in  proportion  to  the 
recipient's  contribution. 

The  recipient's  proposal  shall  include 
the  cost  of  an  audit  that: 

(1)  Complies  with  the  requirements  of 
0MB  Circular  No.  A-133,  No.  A-133. 
Audits  of  Institutions  of  Higher 
Education  and  Other  Nonprofit 
Institutions; 

(2)  Complies  with  the  requirements  of 
American  Institute  of  Certified  Public 
Accountants  (AICPA)  Statement  of 
Position  (SOP)  No.  92-9;  and 

(3)  Includes  review  by  the  recipient's 
independent  auditor  of  a  recipient- 
prepared  supplemental  schedule  of 
indirect  cost  rate  computation,  if  such  a 
rate  is  being  proposed. 

The  audit  costs  shall  be  identified 
separately  for 

(1)  Preparation  of  basic  financial 
statements  and  other  accounting 
services;  and 

(2)  Preparation  of  the  supplemental 
reports  and  schedules  required  by  OMB 
Circvdar  No.  A-133,  AICPA  SOP  92-9, 
and  the  review  of  the  supplemental 
schedule  of  indirect  cost  rate 
computation. 


Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  established 
herein  and  in  the  application  packet. 
Eligible  proposals  will  be  forwarded  to 
panels  of  USIA  officers  for  advisory 
review.  All  eligible  proposals  also  will 
be  reviewed  by  the  appropriate 
geographic  area  office,  and  the  budget 
and  contract  offices.  Proposals  also  may 
be  reviewed  by  the  Agency's  Office  of 
the  General  Counsel.  Funding  decisions 
are  at  the  discretion  of  the  Associate 
Director  of  Educational  and  Cultural 
Affairs.  Final  technical  authority  for 
grant  awards  resides  with  the  Agency's 
Office  of  Contracts. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  following  criteria: 

1.  QuaUty  of  the  program  idea- 
Proposals  should  exhibit  originality, 
substance,  rigor  and  relevance  to 
Agency  mission  and  adherence  to  the 
criteria  and  conditions  described  above. 

2.  Reasonable,  Feasible,  and  Flexible 
Objectives:  Proposals  should  clearly 
demonstrate  how  the  institution  will 
meet  the  program's  objectives  and  plan. 

3.  MultipUer  Effect/'Impact:  Proposed 
programs  should  strengthen  long-term 
mutual  understanding,  to  include 
maximum  sharing  of  information  and 
establishment  of  long-term  institutional 
and  individual  linkages. 

4.  Value  to  U.S.-Partner  Country 
Relations:  Assessments  by  USIA's 
geographic  area  desk  and  overseas 
officers  of  the  need,  potential,  impact 
and  significance  in  the  partner 
country(ies). 

5.  Cost  Effectiveness:  The  overhead 
and  administrative  components  of 
grants,  as  well  as  salaries  and  honoraria, 
should  be  kept  as  low  as  possible.  All 
other  items  should  be  necessary  and 
appropriate.  Proposals  should  maximize 
cost-sharing  through  other  private  sector 
support  as  well  as  institutional  direct 
funding  contributions. 

6.  Institutional  Capacity:  Proposed 
personnel  and  institutional  resources 
should  be  adequate  and  appropriate  to 
achieve  the  program  or  project's  goals. 

7.  Institution's  Track  Record/ AbiUty: 
Proposals  should  demonstrate  a  track 
record  of  successful  programs,  including 
responsible  fiscal  management  and  full 
coinpUance  with  all  reporting 
requirements  for  past  Agency  grants  as 
determined  by  USIA's  Office  of 
Contracts  (M/KG).  The  Agency  will 
consider  the  past  performance  of  prior 
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grantees  and  the  demonstrated  potential 
of  newappUcants. 

I  Is.  Follow-on  Activities:  Proposals 
should  provide  a  plan  for  continued 
follow-on  activity  (without  USIA 
support)  which  ensures  that  USIA 
supported  programs  are  not  isolated 
events. 

I  Iq.  Evaluation  Plan:  Proposals  should 
provide  a  plan  for  evaluation  by  the 
grantee  institution. 

10.  Selection  Process:  Proposals 
should  provide  a  specific  plan  to  ensure 
a  selection  based  on  merit  and  should 
include  detailed  criteria  for  selection  of 
both  U.S.  and  NIS  student  participants 


as  well  as  teachers  and  school 
administrators. 

11.  Geographic  Diversity:  The  Agency 
will  seek  to  provide  geographic 
diversity  within  the  NIS  and  the  U.S. 
through  this  program. 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  Final  award  cannot  be 


made  until  funds  have  been  fully 
appropriated  by  Congress,  allocated  and 
committed  through  internal  USIA 
procedures. 

Notification 

All  appUcants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
April  1, 1994.  Awarded  grants  will  be 
subject  to  periodic  reporting  and 
evaluation  requirements. 

Dated:  November  26, 1993. 
Barry  Fulton, 

Acting  Associate  Director.  Bureau  of 
Educational  and  Cultural  Affairs. 
[PR  Doc.  93-29519  Filed  12-1-93:  845  am) 
BILUNa  CODE  «23»-01^ 
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Sdhshine  Act  Meetings 


This  section  of  th«  FEDERAL  REGISTER 
'  contains  notices  of  meetings  published  under 
the  "Qovennment  In  the  Sunshine  AcT  (Pub. 
L.  94-409)  5  U.S.C.  552b<eK3). 


UNITEO  STATES  COMMISSION  ON  CIVIL 
RIGHTS 

PLACE:  Emergency  telephonic  meeting  to 
participants  in  diJEferent  locales.  Some 
participants  were  present  at  the 
Commission's  office  at  624  Ninth  Street. 
NW.,  Room  520,  Washington,  DC  20425. 
TIME  AND  DATE:  11:00  a.m.  and  2:00  p.m., 
November  29, 1993. 
STATUS:  Open  to  the  Public. 

Monday,  November  29, 1993 

i4atter  Considered: 

I.  Authority  of  the  Chairperson  to  Take  ' 

Personnel  Actions 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Barbara  Brooks,  Press  and 
Communications  Division,  (202)  376- 
8312. 

Emma  Monroig, 
Solicitor. 

[FR  Doc.  93-29583  Filed  11-30-93;  11:48 
am) 

BILUNO  CODE  6338-01-H 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Simshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  11:08  a.m.  on  Tuesday,  November  30, 
1993,  the  Board  of  Directors  of  the 
Federal  Deposit  Insxirance  Corporation 
met  in  closed  session  to  consider  the 
following; 

Reports  of  the  Office  of  Inspector  General. 

Application  of  Bank  of  Hawaii,  Honolulu, 
Hawaii,  for  consent  to  acquire  through  its 
subsidiary,  Bank  of  Hawaii  International, 
Inc.,  eighty  (80)  percent  of  the  outstanding 
capital  stock  of  Banque  Indosuez  Vanuatu, 
Ltd.,  located  in  the  Republic  of  Vanuatu. 

Request  for  a  waiver  of  the  cross-guaranty 
provisions  of  the  Federal  Deposit  Insurance 
Act. 
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Matters  relating  to  the  Corporation's 
corporate  and  resolution  activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director 
Jonathan  L.  Fiechter  (Acting  Director. 
Office  of  Thrift  Supervision),  seconded 
by  Ms.  Susan  F.  Krause,  acting  in  the 
place  and  stead  of  Director  Eugene  A. 
Ludwig  (Comptroller  of  the  Currency), 
concurred  in  by  Acting  Chairman 
Andrew  C  Hove,  Jr.,  that  Corporation 
business  required  its  consideration  of 
the  matters  on  less  than  seven  days' 
notice  to  the  public;  that  no  earlier 
notice  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matters  in  a 
meeting  open  to  public  observation;  and 
that  the  matters  could  be  considered  in 
a  closed  meeting  by  authority  of 
subsections  (c)(2),  (c)(4),  (c)(6),  (c)(8), 
(c)(9)(A)(ii),  (c)(9)(B).  and  (c)(10)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(2).  (c)(4),  (c)(6),  (c)(8), 
(c)(9)(A)(ii).  (c)(9)(B),  and  (c)(10)). 

The  meeting  was  held  in  the  Board 
Room  of  the  n)IC  Building  located  at 
550  17th  Street,  NW.,  Washington,  DC. 

Dated:  November  30, 1993. 
Federal  Deposit  Insurance  Corporation. 
Patti  C  Fox. 

Assistant  Executive  Secretary. 
(FR  Doc.  93-29669  Filed  11-30-93;  4:01  pmj 
MUJNQ  CODE  •714-01-M 

FEDERAL  ELECTION  COMMISSION 

"FEDERAL  REGISTER"  NUMBER:  93-29188. 

PREVIOUSLY  ANNOUNCED  DATE  AND  TIME: 

Thursday,  December  2, 1993, 10:00  a.m., 

meeting  open  to  the  public. 

THE  FOUOWING  ITEM  WAS  ADDED  TO  THE 

AGENDA: 

Revised  Draft  Directive  on  Documenting 
Member  Input  for  the  Record. 

DATE  AND  TIME:  Tuesday,  December  7, 

1993  at  10:00  a.m. 

PLACE:  999  E  Street,  NW.,  Washington, 

DC. 

STATUS:  This  meeting  will  be  closed  to 

the  public. 


ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C 
§437g. 

Audits  conducted  pursuant  to  2  U.S.C 
§  437g,  S  438(b),  and  Title  26.  U.S.C. 

Matters  concerning  participation  in  civil 
actions  or  proceedings  or  arbitration. 

Internal  personnel  rules  and  procedures  or 
matters  affecting  a  particular  employee. 

DATE  AND  TIME:  Thiu^sday,  December  9, 
1993  at  10:00  a.m. 

PLACE:  999  E  Street,  NW..  Washington, 
DC  (Ninth  Floor). 

STATUS:  This  meeting  will  be  open  to  the 
public. 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes. 

Advisory  Opinion  1993-20:  The  Honorable 
Ben  Nighthorse  Campbell. 

Advisory  Opinion  1993-21;  Scott  W. 
Spencer  on  behalf  of  the  Ohio  Republican 
Party. 

Notice  of  Proposed  Rulemaking  in 
Response  to  the  Petition  for  Rulemaking 
Filed  by  Citizens  Against  David  Duke 
concerning  Use  of  Oindidate  Names  by 
Unauthorized  Committees. 

Administrative  Matters. 

DATE  AND  TIME:  Thursday,  December  9, 
1993  at  2:00  p.m. 

PLACE:  999  E  Street,  NW..  Washington^ 

DC. 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C. 
§437g. 

Audits  conducted  pursuant  to  2  U.S.C. 
S437g,  §  438(b),  and  Tide  26,  U.S.C. 

Matters  concemmg  participation  in  civil 
actions  or  proceedings  or  aitbitration. 

Internal  personnel  rules  and  procedures  or 
matters  affecting  a  particular  employee. 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Fred  Eiland.  Press  Officer, 

Telephone:  (202)  219-4155. 

Delores  Hardy, 

A  dm  inistrative  Assistant. 

[FR  Doc.  93-29649  Filed  11-30-93;  3:01  pmj 

BIUJNO  CODE  (TIS-OI-M 
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Part  11 

Department  of 
Health  and  Human 
Services 

Health  Care  Financing  Administration 

42  CFR  Parts  405  and  414 

Medicare  Program;  Revisions  to  Payment 

Policies  and  Adjustments  to  the  Relative 

Value  Units  Under  the  Physician  Fee 

Schedule  for  Calendar  Year  1994;  Final 

Rule 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

HMlth  Care  Hnancing  Administration 

42  CFR  Parts  405  and  414 

[BPO-770-Fq 

RIN0938-AQ22 

Medicare  Program;  Revisions  to 
Payment  Policies  and  Ad)ustments  to 
the  Relative  Value  Units  Under  the 
Physician  Fee  Schedule  for  Calendar 
Year  1994 

agency:  Health  Care  Financing 

Administration  (HCFA),  HHS. 

ACnOM:  Final  rule  with  comment  period. 

SUMMARY:  This  final  rule  revises  the 
payment  policy  for  specific  physician 
services  and  supplies,  revises  the 
relative  value  units  (RVUs)  assigned  to 
certain  existing  procediire  codes,  and 
establishes  interim  RVUs  for  new  and 
revised  procedure  codes.  Section 
6102(a)  of  the  Omnibus  Budget 
Recondhation  Act  of  1989,  as  amended 
by  section  4118  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990,  requires 
estabUshment  of  the  physician  fee 
schedule  and  periodic  review  and 
adjustment  of  the  RVUs.  Further 
changes  concerning  payment  for  certain 
physician  services  are  required  by 
sections  13513  through  13517  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1993. 
DATES:  Effective  Dote:  January  1, 1994. 

The  revisions  to  the  payment  policies, 
the  adjustment  of  the  RVUs,  and  the 
Omnibus  Budget  Reconciliation  Act  of 
1993  provisions  apply  to  physician 
services  furnished  beginning  January  1, 
1994. 

Comment  Date:  We  will  accept 
comments  on  interim  RVUs  for  new  or 
revised  procedure  codes  that  are 
identified  in  Addendum  C.  Comments 
will  be  considered  if  we  receive  them  at 
the  appropriate  address,  as  provided 
below,  no  later  than  5  p.m.  January  31, 
1994. 

ADDRESSES:  Mail  written  comments 
related  to  interim  RVUs  for  new  and 
revised  procedure  codes  (1  original  and 
3  copies)  to  the  following  address: 
Health  Care  Financing  Administration, 
Department  of  Health  and  Hmnan 
Services,  Attention:  BPD-770-FC,  Box 
26688,  Baltimore.  MD  21207. 

If  you  prefer,  you  may  deliver  your 
written  comments  (1  original  and  3 
copies)  to  one  of  the  following 
addresses:  room  309-G,  Hubert  H. 
Humphrey  Building,  200  hidependence 
Avenue,  SW.,  Washington.  DC  20201. 

Due  to  staffing  and  resource 
limitations,  we  cannot  accept  facsimile 


(FAX)  transmission.  In  commenting, 
please  refer  to  file  code  BPD-770-FC. 
Comments  received  timely  will  be 
available  for  public  inspection  as  they 
are  received,  generally  beginning 
approximately  3  weeks  after  publication 
of  a  document,  in  room  309-G  of  the 
Department's  offices  at  200 
Independence  Avenue.  SW., 
Washington,  DC,  on  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to 
5  pjn.  (phone:  (202)  245-7890). 

Copies:  To  order  copies  of  the  Federal 
Register  containing  this  document,  send 
your  request  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box 
371954,  Pittsburgh,  PA  15250-7954. 
Specify  Stock  Number  069-001-00063- 
7  and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Documents,  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
783-3238  or  by  faxing  to  (202)  512- 
2250.  The  cost  for  each  copy  is  $4.50. 
As  an  alternative,  you  can  view  and 
photocopy  the  Federal  Register 
docimient  at  most  libraries  designated 
as  Federal  Depository  Libraries  and  at 
many  other  public  and  academic 
libraries  throughout  the  country  that 
receive  the  Federal  Register.  You  can 
obtain  the  location  of  the  Federal 
Depository  Libraries  near  you  by  calling 
the  U.S.  Government  Printing  Office  at 
(202)  512-1109. 

Copies  of  the  source  files  for  this 
document  can  also  be  purchased  on 
high  density  3.5  inch  personal  computer 
diskettes  firom  the  Govbmment  Printing 
Office  by  requesting  Stock  Number  069- 
001-O0064-5.  The  file  formats  on  the 
diskettes  are  Word  Perfect  5.1,  d-Base 
IV.^nd  Lotus  123  (version  2.2).  The 
diskette  will  be  accompanied  by  the 
printed  Federal  Register  document. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  concerning  the 
revisions  to  payment  policies,  contact 
Anita  Heygster  of  the  Health  Care 
Financing  Administration,  (410)  966- 
5714.  For  issues  related  to  the  relative 
value  units  (RVUs)  and  related 
information,  contact  Cynthia  Read  of  the 
Health  Care  Financing  Administration, 
(410)  966-4586. 

MPPLEMENTARY  INFORMATION: 
Overview 

The  information  in  this  final  rule  with 
comment  period  updates  information  in 
the  following  Federal  Register 
documents: 

•  June  5, 1991,  proposed  rule  entitled 
"Fee  Schedule  for  Physicians'  Services" 
(56  FR  25792). 


•  November  25. 1991,  final  rule 
entitled  "Fee  Schedule  for  Physicians' 
Services"  (56  FR  59502). 

•  September  15, 1992,  correction 
notice  for  the  1992  fee  schedule  (57  FR 
42491). 

•  November  25, 1992.  final  notice 
with  comment  period  entitled  "Fee 
Schedule  for  Physicians'  Services  for  CY 
1993"  (57  FR  55896). 

•  June  7, 1993.  correction  notice  for 
the  1993  fee  schedule  (58  FR  31964). 

•  July  14, 1993,  proposed  rule 
entitled  "Revisions  to  Payment  Policies 
Under  the  Physician  Fee  Schedule"  (58 
FR  37994)  soliciting  comments  on 
policy  changes  to  the  physician  fee 
schedule  implemented  January  1, 1992. 

In  response  to  the  July  1993  proposed 
rule,  we  received  approximately  4,000 
comments.  In  this  preamble,  we 
summarize  and  respond  to  the 
comments  we  received.  This  final  rule 
implements  policy  changes  to  the 
physician  fee  schedule  for  services 
furnished  beginning  January  1, 1994. 

We  also  received  comments  on  six 
issues  identified  in  section  VI  of  this 
preamble  for  which  we  are  considering 
changes  to  physician  payment  policies 
after  1994.  If  we  decide  to  pursue  these 
changes,  we  will  announce  specific 
proposals  in  a  futiu«  Federal  Register 
doomient. 

In  this  final  rule,  we  provide 
background  on  the  statuto-y  authority 
for  and  development  of  the  physician 
fee  schedule.  We  also  explain  in  detail 
the  process  by  which  certain  interim 
work  relative  value  units  (RVUs) 
contained  in  the  November  1991  final 
rule  and  November  1992  final  notice 
were  reviewed  and,  in  some  cases, 
revised.  Section  1848(c)(2)(B)  of  the  Act 
provides  that  adjustments  in  RVUs 
resulting  from  a  review  of  those  RVUs 
may  not  cause  total  fee  schedule 
payments  to  differ  by  more  than  $20 
million  from  what  they  would  have 
been  had  the  adjustments  not  been 
made.  Thus,  the  statute  allows  a  $20 
million  tolerance  for  increasing  or 
reducing  total  expenditures  under  the 
physician  fee  schedule.  We  have 
determined  that  net  increases  because  of 
changes  in  RVUs  for  codes  reviewed  as 
part  of  a  refinement  process,  the 
addition  of  new  codes  to  the  fee 
schedule,  and  the  revisions  in  payment 
policies  would  have  added  to  projected 
expenditures  in  calendar  year  (CY)  1994 
by  approximately  $45  million  ($33 
million  of  which  result  from  the 
addition  of  new  procedure  codes  or 
refinements  of  existing  procedure 
codes).  Furthermore,  we  are  required  by 
the  Omnibus  Budget  Reconciliation  Act 
of  1993  (OBRA  '93),  (Pub.  L  103-66), 
enacted  on  August  10, 1993,  to 


Federal  Register  /  Vol.  58,  No.  230  /  Thursday,  December  2,  1993  /  Rules  and  Regulations    63627 


implement  certain  revisions  to  the  fee 
schedule  in  a  budget-neutral  manner. 
Therefore,  it  is  necessary  to  apply  a 
uniform  adjustment  factor  of  - 1.3 
percent  to  all  RVUs  in  order  to  achieve 
budget  neutrality. 

Tnis  budget-neutrality  adjustment 
factor  is  the  sum  of  two  different 
adjustment  factors  that  are  necessary 
this  year.  The  $45  million  that  would 
have  been  added  to  program  payments 
as  a  result  of  refinements  of  existing 
RVUs.  the  addition  of  new  procedure 
codes,  and  revisions  in  payment 
policies  requires  an  adjustment  to  all 
RVUs  of  -  0.1  percent  to  ensure  budget 
neutrality  as  the  law  requires.  In 
addition,  two  OBRA  '93  changes, 
elimination  of  electrocardiogram  (EKG) 
reductions  and  new  physician 
reductions  (discussed  elsewhere), 
require  an  adjustment  to  all  RVUs  of 
- 1.2  percent  to  ensure  budget 
neutrality  for  these  issues  as  OBRA  '93 
requires. 

the  conversion  factor  (CF)  is  a 
national  value  that  converts  RVUs  into 
payment  amounts.  There  are  separate 
CFs  for  surgical  and  nonsurgical 
services,  which  are  updated  annually; 
and  in  CY  1994.  there  is  a  separate  CF 
for  primary  care  services. 

Anesthesia  services  are  paid 
differently  from  other  physicians' 
services  under  the  fee  schedule. 
Payment  for  anesthesia  services  is  based 
on  base  unit  RVUs  that  are  assigned  to 
each  service  and  on  time  units  that  can 
vary  by  procedure.  The  base  and  time 
units  are  multiplied  by  an  anesthesia- 
specific  CF,  not  the  CFs  used  for 
surgical,  nonsurgical,  or  primary  care 
services. 

To  maintain  overall  budget  neutrality, 
we  adjusted  the  anesthesia  CFs  and  not 
the  base  and  timn  units.  Thus,  the   • 
anesthesia  CFs  were  adjusted  using  the 
uniform  budget-neutrality  adjustment 
factor  of  - 1.3  percent. 

This  final  rule  also  contains  revisions 
to  the  geographic  adjustment  factors 
(GAFs)  used  in  computing  fee  schedule 
payments  for  two  States,  North  Carolina 
and  Ohio,  resulting  from  conversion  of 
these  States  to  single  statewide  payment 
areas.  The  1994  GAFs  for  the  remaining 
States  are  unchanged  relative  to  those  in 
effect  for  1992  and  1993. 

Addenda  to  this  rule  provide  the 
following  information: 

Addendum  A — ^Explanation  and  Use 
of  Addenda  B  through  F. 

Addendum  B — 1994  Relative  Value 
Units  (RVUs)  and  Related  Information 
Used  in  Determining  Medicare 
Payments  for  1994. 

Addendiun  C— New  and  Revised 
Codes  with  RVUs  and  Update  Indicators 
Subject  to  Comment. 


Addendum  D — Geographic  Practice 
Cost  hidices  (GPQs). 

Addendum  E — Procedure  Codes 
Subject  to  the  Site-of-Service 
Differential. 

Addendum  F — Codes  for  which  an 
Additional  Supply  Payment  Is  Allowed. 

The  RVUs  and  revisions  to  payment 
poUcies  in  this  final  rule  apply  to 
physicians'  services  furnished 
begirming  January  1, 1994. 

For  those  codes  identified  in 
Addendum  C  of  this  final  rule  as  new 
or  revised  codes,  the  RVUs  and  update 
indicators  are  considered  lo  be  interim 
as  they  have  not  been  published  before 
this  final  rule.  Therefore,  we  will  accept 
comments  on  these  interim  RVUs  and 
update  indicators  if  they  are  received  no 
later  than  5  p.m.  January  31, 1994.  The 
RVUs  for  the  remaining  codes  are  final. 
We  will  not  consider  comments  we 
receive  on  the  final  RVUs. 

To  assist  readers  in  referencing 
sections  contained  in  this  final  rule,  we 
are  providing  the  following  table  of 
contents: 

Table  of  Contents 

I.  Background 

A.  Legislative  History 

B.  Regulations  and  Recent  Federal  Register 

Publications 
C  Ck)mponents  of  the  Fee  Schedule  Payment 

Amounts 
D.  Summary  of  the  Development  of  the  RVUs 

and  the  GPQs 

1.  Work  RVUs 

2.  Practice  Expense  and  Malpractice 
Expense  RVUs 

3.GPC1S 

II.  Specific  Proposals  for  CY  1994  and 
Responses  to  Public  Comments 

A.  RVUs 

1.  Refinement  Process 

2.  Transplant  Surgeries 

B.  Radiation  Physics  Services 

C  Anesthesia  Services  Furnished  by 
Nonanesthesiologists 

D.  Extending  AppUcaiion  of  the  Site-of- 

Service  Payment  Differential 

1.  Office  or  Other  Outpatient  Consultations 
and  Confirmatory  Consultations 

2.  Nursing  Facility  (NF)  and  Hospital 
Inpatient  Settings 

3.  Ambulatory  Surgical  Center  (ASC) 
Services 

E.  Supplies  Other  than  Drugs 

1.  Urological  Procedures 

2.  Unna  Boots 

3.  Other  Supplies 

F.  Payment  Area  (Locality)  and 

Corresponding  GPCl  Changes 

G.  Evaluation  and  Management  Services 

1.  Prolonged  Evaluation  and  Management 
Services  (CPT  Modifier  -  21) 

2.  Ventilator  Management  on  the  Same  Day 
as  an  Evaluation  and  Management 
Service 

H.  Payment  for  Standby  Surgical  Team 
!  Clinical  Laboratory  Interpretation  Services 
J.  Payment  for  Selected  Multiple 
Echocardiography  Procedures 


K.  Purchase  of  Surgical  Pathology  Technical 

Component  (TC)  Services 
L  CPT  Codes  for  Occupational  Therapy 
M.  RVUs  for  Services  Not  Covered  by 

Medicare 

III.  OBRA  '93  Provisions  and  Implementing 
Policies 

A.  Practice  Expense  (Includes  Table  1 — 

Practice  Eixpense  Adjustments) 

B.  Electrocardiograms  (EKGs) 

C  New  Physician/Practitioner  Adjustment 

D.  Anesthesia  Services 

E.  Limiting  Charge 

rv.  Summary  of  Regulation  Changes 

V.  Refinement  of  RVUs  for  CY  1994  and 
Responses  to  Public  Conunents  on  Interim 
RVUs  for  1993 

A.  Summary  of  Issues  Discussed  Related  to 

the  Adjustment  of  RVUs 

B.  Process  for  Establishing  Work  RVUs  for 

the  1994  Fee  Schedule 

1.  Work  RVU  Refinements  of  Interim  RVUs 

a.  Methodology 

b.  Table  2 — Codes  Reviewed  during  1993 
Refinement  Process  for  Determining 
1994  RVUs 

c.  Discussion  of  Codes  Not  Reviewed  by 
Panel 

2.  Establishment  of  Interim  Work  RVUs  for 
New  and  Revised  Codes  for  1994 

a.  Methodology 

b.  Table  3 — AMA's  RUC  Recommendations 
and  HCFA's  Decisions 

c.  Discussion  of  Codes  for  which  RUC 
Recommendations  Were  Not  Accepted 

3.  Changes  to  Global  Periods  (Includes 
Table  4 — Revisions  to  Global  Periods) 

C  AdjustmenU  to  All  RVUs  Due  to 
Limitation  on  Annual  Expenditures 

D.  Discussion  of  Practice  Expense  and 

Malpractice  Expense  RVUs  and  Other 
Related  Issues 

1.  Establishment  of  Practice  Expense  and 
Malpractice  Expense  RVUs 

2.  Discussion  of  Comments  on  Practice 
Expense  and  MalpracUce  Expense  RVUs 

a.  Diagnostic  Tests 

b.  Comments  Concerning  Practice  Expense 
and  Malpractice  Expense  RVUs  for  Other 
Services 

3.  Revisions  to  Practice  Expense  and 
Malpractice  Expense  RVUs  for  Other 
Services 

E.  Summary  of  Changes  for  the  1994  Fee 

Schedule 

VI.  Issues  for  Possible  Change  af^er  CY  1994 
Vn.  Other  Information 

A.  Responses  to  Public  Comments 

B.  Collection  of  Information  Requirements 

Vni.  Regulatory  Impact  Analysis 

A.  Introduction 

B.  Effects  of  Implementing  Proposed  Policy 

Changes 

1.  Anesthesia  Services  Furnished  by 
Nonanesthes  iologists 

2.  Extending  Application  of  the  Site-of- 
Service  Payment  Differential 

a.  Office  and  Confirmatory  Consultations 

b.  Hospital  Inpatient  Settings 

3.  Supplif^  Other  than  Drugs 

4.  Payment  Area  (Locality)  and 
Corresponding  GPCI  Changes 
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'5.  Evaluation  and  Management  Services 

a.  Prolonged  Evaluation  and  Management 
Services  (CPT  Modifier  -  21) 

b.  Ventilation  Management  on  the  Same 
Day  as  an  Evaluation  and  Management 
Service 

6.  Payment  for  Standby  Surgical  Teams 

7.  Clinical  Laboratory  Interpretation 
Services 

8.  Purchase  of  Physician  Pathology  TC 
Services 

9.  CPT  Codes  for  Occupational  Therapy 
Furnished  by  Occupational  Therapists 
(OTs)  in  Independent  Practice 

C  Refinement  of  RVUs 

D.  Effect  on  Physician  Payments 

1.  Impact  Estimation  Methodology 

2.  Specialty  Level  Effects 

E.  Summary  of  OBRA  "93  Provisions 

1.  Practice  Expense 

2.  Electrocardiograms 

3.  New  PhysicianyPractitioner  Adjustment 

4.  Anesthesia  Services 

5.  Limiting  Charge 

F.  Rural  Hospital  Impact  Statement 

Text  of  Final  Regulations 

Addenda 
Addendum  A — Explanation  and  Use  of 

Addenda  B  through  F 
Addendum  B— 1994  Relative  Value  Units 

(RVUs)  and 
Related  Information  Used  in  Determining 

Medicare  Payments  for  1994 
Addendum  C — New  and  Revised  Codes 

with  RVUs  and  Update 
Indicators  Subject  to  Conmient 
Addendum  D— Geographic  Practice  Cost 

Indices  (GPQs) 
Addendum  E — Procedure  Codes  Subject  to 

the  Site-of-Service  Differential 
Addendum  F — Codes  for  Which  an 

Additional  Supply  Payment  Is  Allowed 

In  addition,  because  of  the  many 
organizations  and  terms  to  which  we 
refer  by  acronym  in  this  final  rule,  we 
are  listing  those  acronyms  and  their 
corresponding  terms  in  alphabetical 
order  below: 

AAD — American  Academy  of  Dermatology 
AAOHNS — American  Academy  of 

Otolaryngology — Head  and  Neck  Surgery 
AAPMR — American  Academy  of  Physical 

Medicine  and  Rehabilitation 
AOC — American  College  of  Cardiology 
ACR — American  College  of  Radiology 
AHPB — Adjusted  historical  payment  basis 
AMA — American  Medical  Association 
APTA — American  Physical  Therapy 

Association 
ASC — Ambulatory  siugical  center 
ASTRO— American  Society  of  Therapeutic 

Radiology  and  Oncology 
CF — Conversion  factor 
CFR— Code  of  Federal  Regulations 
CMD — Carrier  medical  director 
CPT — [Physicians']  Current  Procedural 

Terminology  (4th  Edition,  1994, 

copyrighted  by  the  American  Medical 

Association) 
CRNA — Certified  registered  nurse  anesthetist 
CY — Calendar  year 
DRG — Diagnosis-related  group 
ECT — Electroconvulsive  therapy 
EEC — Electroencephalogram 


EKG — ^Electrocardiogram 

FY—  Fiscal  year 

GAF — Geographic  adjustment  factor 

GPQ — Geographic  practice  cost  index 

HCF A— Health  Care  Financing 

Administration 
HCPCS— HCFA  Common  Procedure  Coding 

System 
HHS— (Department  of)  Health  and  Human 

Services 
MEI — Medicare  Economic  Index 
MVPS — Medicare  volume  performance 

standards 
NF — Nursing  facility 
NICU — Neonatal  intensive  care  unit 
OBRA— Omnibus  Budget  Reconciliation  Act 
OT — Occupational  therapist  (in  independent 

practice) 
PC — Professional  component 
PPRC— Physician  Payment  Review 

Commission 
PPS — Prospective  payment  system 
PT— Physical  therapist  (in  independent 

practice) 
RF A— Regulatory  Flexibility  Act 
RUG— (AMA  Specialty  Society]  Relative 

(Value]  Update  Committee 
RVU — Relative  value  unit 
SMS — (AMA's)  Socioeconomic  monitoring 

system 
TC — ^Technical  component 

I.  Background 

A.  Legislative  History 

The  Medicare  program  was 
established  in  1965  by  the  addition  of 
title  XVm  to  the  Social  Security  Act  (the 
Act).  Until  January  1, 1992,  Medicare 
paid  for  physicians'  services  based  on  a 
reasonable  charge  system.  This  system 
led  to  payment  variations  among  types 
of  services,  physician  specialties,  and 
geographic  areas.  Thus,  the  Congress 
included  a  physician  payment  reform 
provision  in  the  Omnibus  Budget 
Reconciliation  Act  of  1989  (OBRA  '89), 
Public  Law  101-239.  enacted  on 
December  19, 1989.  Section  6102  of 
OBRA  '89  amended  title  XVm  of  the  Act 
by  adding  a  new  section  1848. 
"Payment  for  Physicians*  Services." 
This  section  contains  three  ma)or 
elements:  (1)  A  fee  schedule  for  the 
payment  of  physicians'  services;  (2)  a 
Medicare  volume  performance  standard 
(MVPS)  for  the  rates  of  increase  in 
Medicare  expenditures  for  physicians' 
services;  and  (3)  limits  on  the  amounts 
that  npnparticipating  physicians  can 
charge  beneficiaries.  "The  Omnibus 
Budget  Reconciliation  Act  of  1990 
(OBRA  '90),  Public  Law  101-508, 
enacted  on  November  5, 1990, 
contained  several  modifications  and 
clarifications  to  the  OBRA  '89 
provisions  that  established  the 
physician  fee  schedule.  Further  changes 
are  included  in  OBRA  '93,  which  are 
discussed  in  detail  in  section  m  of  this 
preamble. 


B.  Regulations  and  Recent  Federal 
Register  Publications 

We  published  a  final  rule  on 
November  25. 1991.  (56  FR  5902)  to 
implement  section  1848  of  the  Act  by 
establishing  a  fee  schedule  for 
physicians'  services  furnished  on  or 
after  January  1. 1992.  In  the  November 
1991  final  rule  (56  FR  59511),  we  stated 
our  intention  to  update  RVUs  for  new 
and  revised  codes  in  the  American 
Medical  Association's  (AMA) 
Physicians'  Current  Procedural 
Terminology  (CPT)  through  an  "interim 
RVU"  process  every  year.  Our  first 
update  to  the  RVUs  was  published  on 
November  25. 1992,  as  a  final  notice 
with  a  60-day  comment  period  (57  FR 
55914). 

On  July  14, 1993,  we  published  a 
proposed  rule  (58  FR  37994)  to  revise 
the  refinement  process  used  to  establish 
physician  work  RVUs  and  to  revise 
payment  policies  for  specific  physician 
services  and  supplies. 

C.  Components  of  the  Fee  Schedule 
Payment  Amounts 

Under  the  formula  set  forth  in  section 
1848(b)(1)  of  the  Act.  the  payment 
amount  for  each  service  paid  for  under 
the  physician  fee  schedule  is  the 
product  of  three  factors:  (1)  A  nationally 
uniform  relative  value;  (2)  a  GAF  for 
each  physician  fee  schedule  area;  and 
(3)  nationally  uniform  CFs  for  surgical 
and  nonsurgical  services  (there  is  a 
separate  CF  for  anesthesia  services). 
(Beginning  with  the  CY  1994  update, 
section  13511  of  OBRA  '93  requires  us 
to  establish  a  separate  CF  for  primary 
care  services.) 

The  RVUs  for  each  service  reflect  the 
resources  involved  in  furnishing  the 
three  components  of  a  physician's 
service:  (1)  Work;  (2)  practice  expenses 
net  of  malpractice  expenses;  and  (3)  the 
cost  of  malpractice  insurance. 

Section  1848(e)  of  the  Act  requires  the 
Secretary  to  develop  GAFs  for  all 
physician  fee  schedule  areas.  The  total 
GAF  for  a  fee  schedule  area  is  equal  to 
a  weighted  average  of  the  individual 
geographic  practice  cost  indices  (GPCIs) 
for  each  of  the  three  components  of  the 
service.  Thus,  the  GPCIs  reflect  the 
relative  costs  of  practice  expenses, 
malpractice  insurance,  and  physician 
work  in  an  area  compared  to  the 
national  average.  In  accordance  with  the 
law,  however,  the  GAF  for  the 
physician's  work  reflects  one-quarter  of 
the  relative  cost  of  physician's  work 
compared  to  the  national  average. 

The  CFs  are  national  values  that 
convert  RVUs  into  payment  amoimts. 
We  also  established  a  separate  CF  for 
anesthesia  services.  For  the  first  year  of 
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the  fee  schedule,  the  law  required  a 
base-year  CF  that  was  budget-neutral 
relative  to  1991  estimated  expenditures. 
The  Secretary  is  required  to  recommend 
to  the  Congress  updates  to  the  CFs  by 
Aphl  IS  of  each  year  as  part  of  the 
MVPS  and  annual  fee  schedule  update 
process.  The  Congress  may  choose  to 
pass  the  Secretary's  recommendation, 
pass  another  update  amount,  or  not  act 
at  all.  If  the  Congress  does  not  act,  the 
annual  fee  schedule  update  is  set 
according  to  a  "default"  mechanism  in 
the  law.  Under  this  mechanism,  the 
update  will  equal  the  Medicare 
Economic  Index  (MEI)  adjusted  by  the 
amoimt  actual  expenditures  for  the 
second  previous  fiscal  year  (FY)  were 
greater  or  less  than  the  performance 
standard  rate  of  increase  for  that  FY. 
(The  MEI  is  a  physician  input  price 
index,  in  which  the  annual  percent 
changes  for  the  direct-labor  price 
component  are  adjusted  by  an  annual 
percent  change  in  a  10-year  moving 
average  index  of  labor  productivity  in 
the  nonfarm  business  sector.)  The  MVPS 
for  FY  1994  and  the  physician  fee 
schedule  update  for  FY  94  are  published 
elsewhere  in  this  Federal  Register  issue 
as  a  final  notice  with  a  60-day  comment 
period. 

D.  Summary  of  the  Development  of  the 
RVUs  and  the  GPCIs 

1.  Work  RVUs 

Approximately  7.500  codes  represent 
services  included  in  the  physician  fee 
schedule.  The  work  RVUs  established 
for  the  implementation  of  the  fee 
schedule  in  January  1992  were 
developed  with  extensive  input  from 
the  physician  community.  The  original 
work  RVUs  for  most  codes  were 
developed  by  a  research  team  at  the 
Harvard  School  of  Public  Health  in  a 
cooperative  agreement  with  us.  In 
constructing  the  vignettes  for  the 
original  RVUs.  Harvard  worked  with 
panels  of  expert  physicians  and 
obtained  input  fi-om  randomly  selected 
physicians  from  numerous  specialties. 

The  RVUs  for  radiology  services  are 
based  on  the  American  College  of 
Radiology  (ACR)  relative  value  scale, 
which  we  integrated  into  the  overall 
physician  fee  schedule.  The  RVUs  for 
anesthesia  services  are  based  on  RVUs 
from  a  imiform  relative  value  guide.  We 
established  a  separate  CF  for  anesthesia 
services,  since  we  continue  to  recognize 
time  as  a  fector  in  determining  payment 
for  these  services. 

Proposed  RVUs  for  services  were 
published  in  a  proposed  rule  in  the 
Federal  Register  on  Jime  5, 1991  (56  FR 
25792).  We  responded  to  the  comments 
in  the  November  1991  final  rule.  Since 


many  of  the  RVUs  were  published  for 
the  first  time  in  the  final  rule,  we 
considered  the  RVUs  to  be  initial  during 
the  first  year  of  the  fee  schedule  and 
gave  the  public  120  days  to  comment  on 
all  vfoA  RVUs.  In  response  to  the  final 
rule,  we  received  comments  on 
approximately  1,000  services.  We 
responded  to  those  comments  and  listed 
the  new  RVUs  in  the  November  1992 
notice  for  the  1993  fee  schedule  for 
physicians'  services.  We  considered 
these  RVUs  to  be  final  and  did  not 
request  comments  on  them. 

'The  November  1992  notice  also 
discussed  the  process  used  to  establish 
work  RVU»  for  codes  that  were  new  or 
revised  in  1993.  The  RVUs  for  these 
codes,  which  were  listed  in  Addendum 
C  of  the  November  1992  notice,  were 
considered  interim  in  1993  and  open  to 
comment  through  January  26, 1993. 

2.  Practice  Expense  and  Malpractice 
Expense  RVUs 

Section  1848(c)(2)(C)  of  the  Act 
requires  that  the  practice  expense  and 
malpractice  expense  RVUs  equal  the 
product  of  the  base  allowed  charges  and 
the  practice  expense  and  malpractice 
percentages  for  the  service.  Base 
allowed  charges  are  defined  as  the 
national  average  allowed  charges  for  the 
service  furnished  during  1991.  as 
estimated  using  the  most  recent  data 
available.  For  most  services,  we  used 
1989  charge  data  "aged"  to  reflect  the 

1991  payment  rules,  since  those  were 
the  most  recent  data  available  for  the 

1992  fee  schedule. 

If  charge  data  were  unavailable  or 
insufficient,  we  imputed  the  practice 
expense  and  malpractice  expense  RVUs 
from  the  work  RVUs.  For  example,  if  a 
procedure  has  work  RVUs  of  6.00.  and 
the  specialty  practice  cost  percentages 
for  the  sp>ecialty  furnishing  the  service 
is  60  percent  work,  30  percent  practice 
expense,  and  10  percent  malpractice 
expense,  then  the  total  RVUs  would  be 
10.00  (6.00/.60).  the  practice  expense 
RVUs  would  be  3.00  (10x.30),  and  the 
malpractice  expense  RVUs  would  be 
1.00  (lOx.lO). 

3.  GPQs 

The  process  for  establishing  GPCIs 
was  described  in  the  June  1991 
proposed  rule  (56  FR  25815)  and  the 
November  1991  final  rule  (56  FR  59511). 
Proposed  changes  to  GPQs  for  North 
Carolina  and  Ohio  were  discussed  in  the 
July  1993  proposed  rule  (58  FR  38001). 

Section  1848(e)(1)(C)  of  the  Act 
requires  the  review  and,  if  necessary, 
update  of  the  GPQs  every  3  years.  In 
accordance  with  that  requirement,  we 
are  reviewing  the  GPQs  in  1993.  In 
1994,  we  will  announce  any  proposed 


changes  to  the  GPQs.  consider  public 
comments,  and  announce  final  changes 
that  will  be  effective  in  1995. 

n.  Specific  Proposals  for  CY  1994  and 
Responses  to  Public  Comments 

In  response  to  the  publication  of  the 
July  1993  proposed  rule,  we  received 
approximately  4,000  comments.  The 
comments  were  received  from 
individual  physicians,  individual  health 
care  workers,  and  professional 
associations  and  societies.  The  majority 
of  the  comments  addressed  the  proposal 
to  convert  North  Carolina  and  Ohio  to 
statewide  payment  areas  efiiective 
January  1, 1994.     . 

We  also  receiveda  wide  range  of 
comments  on  issues  that  are  unrelated 
to  the  policy  changes  we  proposed  in 
the  July  1993  proposed  nile.  We  have 
not  responded  to  these  comments  in  this 
final  rule  because  they  do  not  relate  to 
the  changes  we  proposed  for  the  1994 
physician  fee  schedule. 

■fhe  proposed  rule  discussed  policies 
that  affect  the  number  of  RVUs  on 
which  payment  for  the  services  in 
question  would  be  based.  Therefore,  any 
changes  implemented  through  this  final 
rule  are  subject  to  the  $20  million 
limitation  on  annual  adjustments. 

After  reviewing  the  comments  and 
determining  the  policies  we  will 
implement,  we  have  estimated  the  costs 
and  savings  of  these  policies  and  added 
those  costs  and  savings  to  the  estimated 
costs  associated  with  any  other  changes 
in  RVUs  for  1994,  including  RVU 
changes  necessitated  by  the  1994  CPT 
coding  changes.  We  discuss  in  detail  the 
effects  of  these  changes  in  the 
Regulatory  Impact  Analysis  (section 

vni). 

For  the  convenience  of  the  reader,  the 
headings  of  the  issues  in  the  following 
sections  correspond  to  the  headings 
used  in  the  July  1993  proposed  rule. 
More  detailed  background  information 
for  each  issue  can  be  found  in  the 
proposed  rule  (58  FR  37994). 

A.  RVUs 

1.  Refinement  Process 

The  November  1992  final  notice 
announced  the  final  RVUs  for  Medicare 
payment  for  existing  procedure  codes 
under  the  physician  fee  schedule  and 
interim  RVUs  for  new  and  revised  codes 
for  physician  services  furnished  after 
December  31. 1992.  The  July  1993 
proposed  rule  (58  FR  37995) 
summarizes  the  refinements  to  the  work 
RVUs  that  have  occurred  since 
publication  of  the  November  1991  final 
rule  on  the  Medicare  physician  fee 
schedule  and  our  proposed  plans  for 
refining  the  work  RVUs  for  \he  1994  fee 
schedule. 
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In  the  July  1993  proposed  rule,  we 
discussed  our  concsm  with  the  volume 
of  new  CPT  codes  and  with  the  impact 
their  establishment  could  have  on 
budget  neutrality,  particularly  the 
adverse  efiisct  these  coding  changes 
could  have  on  primary  care.  We 
indicated  our  intention  to  maintain 
budget  neutrality  for  revised  or  split 
codes  within  a  specific  code  group.  For 
example,  when  an  existing  code  is  split 
into  two  or  more  new  codes  and  we  do 
not  have  a  good  basis  for  projecting 
utilization,  we  would  maintain  the 
existing  RVUs  for  each  of  the  split 
codes.  We  would  then  use  actual 
utilization  to  adjust  the  RVUs  in  a 
subsequent  year. 

While  we  did  not  solicit  comments  on 
this  discussion,  a  number  of  comments 
were,  nonetheless,  received.  While  some 
commenters  supported  our  intention  to 


maintain  budget  neutrality  for  revised  or 
split  codes  within  that  family  of  codes, 
others  opposed  our  plans.  Some 
commenters  objected  to  basing  work 
RVUs  for  split  codes  on  estimates  of 
voliune  distribution  on  the  besis  that 
this  approach  would  undermine  the 
integrity  of  the  resource-based  relative 
value  scale.  Several  commenters 
suggested  that  the  RVUs  for  codes  that 
represent  new  technologies  should  not 
be  subjected  to  these  budget-neutrality 
considerations. 

We  have  decided  to  maintain  budget 
neutrality  within  families  of  related 
codes  when  new  codes  are  introduced 
into  the  family  or  existing  codes  are 
split.  To  the  extent  possible,  we  have 
accomplished  this  for  the  1994 
physician  fee  schedule  by  using 
projected  utilization  of  the  new  or 
revised  CPT  codes  that  we  received 


through  the  AMA  Relative  Vahie  Update 
Committee  (RUC).  For  some  split  codes 
that  are  discussed  elsewhere  in  this 
notice,  we  are  retaining  the  existing 
RVUs  imtil  we  have  actual  utilization 
data.  We  will  provide  an  opportunity  to 
reassess  the  RVUs  established  for  the 
whole  femily  of  codes  when  we 
undertake  the  periodic  review  of  RVUs 
required  by  law. 

With  respect  to  the  concerns 
regarding  new  technologies,  we  do  not 
intend  to  apply  this  policy  if  a  new  CPT 
code  is  established  to  identi^r  a  totally 
new  procediue  that  was  not  previously 
paid  for  imder  an  existing  CPT  code. 
The  policy  applies  only  to  services  for 
whicn  no  predecessor  code  exists. 

2.  Transplant  Surgeries 

We  proposed  to  establish  RVUs  for 
the  following  CPT  transplant  codes. 


Code 

WoiK 
RVUs 

Prac- 
tice ex- 
pense 
RVUs 

Mal- 
practice 
expense 

RVUs 

Total 
RVUs 

Harvard 
work 
RVUs 

33835  »..            ^ 

33945 

471 35 ^^ 

50320 ^^ „ 

48.60 
43.74 
61.20 
15.85 

35.34 
66.38 
56.82 
11.25 

6.90 

11.32 

8.89 

1.10 

90.84 
121.44 
125.91 

28.20 

52.08 
37.71 
49.06 
15.86 

Comment:  Commenters  requested  that 
we  defer  establishing  RVUs  for  these 
CPT  codes  until  RUC  has  had  an 
opportunity  to  evaluate  these  codes  and 
provide  recommendations. 

Response:  We  agree  with  these 
conmienters  and  will  not  establish 
RVUs  for  these  codes  at  this  time.  We 
also  decided  not  to  establish  RVUs  for 
four  new  lung  transplant  CPT  codes 
(32851  through  32854)  for  which  we 
received  recommended  work  RVUs  from 
RUC.  We  will  look  to  RUC  for 
recommendations  on  all  transplant 
codes  including  new  codes  that  will  be 
added  to  the  1995  CPT. 

Final  Decision:  We  have  decided  not 
to  establish  RVUs  for  these  codes  for  the 
1994  phy:.i>.ian  fee  schedule. 

B.  Radiation  Physics  Services 

We  proposed  that  all  radiation 
physics  CPT  codes  in  the  77300  series 
be  recognized  by  Medicare  as  technical 
comp<Mient  (TC)-only  and  represent  the 
services  of  nonphysidan  personnel  and 
equipment  associated  with  the 
procedure  codes.  There  would  be  bo 
physician  fee  schedule  bundling  of  the 
TC-only  physics  codes  for  services 
furnished  in  freestanding  settings,  and 
payment  would  be  made  based  on  the 
ti-equency  with  which  a  service  is 
furnished  in  freestanding  settings  to 
beneficiaries  who  are  not  hospital 
inpatients. 


We  proposed  to  reassign  and  bundle 
the  professional  component  (PC)  RVUs 
(work,  practice  expense,  and 
malpractice  expense  RVUs)  for  all  the 
radiation  physics  CPT  codes  in  the 
77300  series  into  the  therapeutic 
treatment  planning  codes  without 
regard  to  whether  teletherapy  or 
brachytherapy  is  the  treatment  modality 
selected.  Under  this  proposal,  the  1994 
RVUs  for  CPT  codes  77261  through 
77263  would  be  revised  as  follows 
(subject  to  the  budget-neutrality 
adjustment  factor  that  affects  the  RVUs 
generally): 

•  The  total  RVUs  for  CPT  code 
77261 — Simple  treatment  planning 
would  be  increased  from  2.16  to  4.79. 

•  The  total  RVUs  for  CPT  code 
77262 — Intermediate  treatment  planning 
would  be  increased  from  3.26  to  7.23. 

•  The  total  RVUs  for  CPT  code 
77263 — Complex  treatment  planning 
would  be  increased  from  4.85  to  10.75. 

Comment:  Nearly  all  commenters 
responding  to  this  issue  opposed  the 
proposal  to  reassign  the  PC  RVUs  of  the 
radiation  physics  CPT  codes  in  the 
77300  series  to  the  therapeutic 
treatment  planning  codes.  They  raised 
the  following  issues  about  the  proposal: 

•  It  would  severely  reduce  tne 
identifiable  funds  required  to  support 
radiation  oncology  physics  services. 

•  It  does  not  reflect  contemporary 
practice  in  radiation  oncology. 


•  It  is  premature  because  several 
congressional  committees  are  holding 
hearings  related  to  medical  radiation 
protection  and  payment  for  physics 
services. 

•  It  would  be  extremely  harmful  to 
the  academic  department  of  radiation 
oncology  and  other  state-of-the-art 
centers  that  offer  more  complicated 
treatment  regimes  (vrith  a  greater  degree 
of  billings  for  physics  services)  than 
community  centers. 

•  It  is  not  budget  neutral. 

•  It  should  be  delayed  pending  a 
study  by  HCFA  of  the  RVUs  assigned  to 
the  existing  PCs  and  TCs  for  physics 
codes  that  currently  do  not  reflect  the 
division  of  labor  between  the  physician 
and  the  physicist. 

In  addition,  many  commenters 
indicated  that  the  notice  published  to 
implement  the  "1993  National  Breast 
and  Cervical  Cancer  Early  Detection 
Program"  (58  FR  37954)  that  requires 
centers  that  perform  screening 
mammography  to  have  professional 
medical  physics  services  should  also  be 
applied  to  radiation  oncology  services 
which  involve  much  higher  radiation 
doses.  Some  commenters  stated  that  the 
physicist  should  be  paid  for  the  PC  of 
the  physics  services.  A  fiew  commenters 
indicated  that  the  proposal  would 
eliminate  the  complexity  of  interpreting 
physics  codes,  reduce  abuses,  and 
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adequately  compensate  radiation 
oncologists  for  their  services. 

Response:  We  have  decided  not  to 
make  the  proposed  changes  at  this  time. 
In  view  of  the  comments,  further 
research  and  consideration  of  the  issue 
is  needed.  We  will  retain  the  current 
policy,  under  which  carriers  will 
assume  a  physician  is  involved  in  the 
PC  of  radiation  physics. 

Final  Decision:  We  have  decided  not 
to  implement  the  proposal  at  this  time. 

C.  Anesthesia  Services  Furnished  by 
Nonanesthesiologists 

In  the  proposed  rule,  we  stated  that 
we  do  not  allow  separate  payment  for  an 
anesthesia  service  that  a  surgeon  may 
perform  in  addition  to  and  concurrent 
with  a  surgical  procedure.  It  is  unusual 
for  surgeons  to  perform  both  services 
simultaneously. 

Although  we  stated  this  as  our  policy 
under  the  physician  fee  schedule,  in 
fact,  we  have  not  generally  allowed  any 
physician  who  performs  a  medical  or 
surgical  procedure  to  be  paid  also  for 
performing  the  associated  anesthesia 
service.  There  is  only  one  exception  that 
we  have  permitted  and  that  is  when  a 
psychiatrist  furnished  both  the 
anesthesia  service  and  the 
electroconvulsive  therapy  (ECT)  service. 

We  proposed  to  eliminate  separate 
payment  for  an  anesthesia  service  if  a 
psychiatrist  furnishes  both  an  ECT 
service  and  an  anesthesia  service.  We 
proposed  to  bundle  the  payment  for  an 
anesthesia  service  into  the  payment  for 
an  ECT  service,  CPT  code  90870.  To 
ensure  budget  neutrality,  we  proposed 
to  increase  the  work,  practice  expense, 
and  malpractice  expense  RVUs  for  CPT 
code  90870. 
(Description  of  service] 

Comment:  A  commenter  objected  to 
our  reference  to  CPT  code  90870  as 
"electroshock  therapy,"  saying  that  it 
reinforces  an  unfortunate  stigma  for  an 
often  life-saving  procedure  for  treatment 
of  major  depression.  The  commenter 
stated  that  the  code  refers  to 
"electroconvulsive  therapy." 

Response:  We  are  accepting  this 
commenter's  reconunendation.  We 
acknowledge  that  CPT  code  90870  and 
the  companion  anesthesia  CPT  code 
00104  refer  to  electroconvulsive 
therapy,  not  electroshock  therapy. 
(Bundled  payment] 

Comment:  Several  commenters  voiced 
opposition  to  the  proposal  to  eliminate 
separate  payment  for  anesthesia  services 
furnished  by  psychiatrists  for  their 
patients  undergoing  electroconvulsive 
therapy.  Opposing  commenters 
generally  recommended  that,  if 
physicians  furnish  anesthesia  services 


to  their  patients  in  conjimction  with  a 
procedure,  they  should  receive  separate 
payment  in  accordance  with  the  work 
involved.  At  least  one  conunenter 
praised  the  proposal  as  it  would  build 
consistency  across  specialties  for 
bundling  of  anesthesia  services. 

Response:  As  we  noted  in  the  July 
1993  proposed  rule  (58  FR  37999).  the 
policy  of  allowing  separate  payment  to 
a  psychiatrist  for  providing  an 
anesthesia  service  associated  with  ECT 
is  not  consistent  with  our  basic  policy 
of  not  recognizing  separate  payment  for 
anesthesia  services  furnished  by  a 
surgeon  who  is  also  performing  surgery. 
[Rural  and  underserved  areas] 

Comment:  A  commenter 
acknowledged  our  statement  that  the 
vast  majority  of  electroconvulsive 
therapy  and  anesthesia  services  are  now 
performed  by  a  psychiatrist  in  tandem 
with  an  anesthesiologist  or  certified 
provider.  The  commenter  believed, 
however,  that  if  an  anesthesiologist  is 
readily  available  to  furnish  the 
anesthesia,  we  must  consider  the 
implications  of  this  policy  on  access  to 
electroconvulsive  therapy  services 
particularly  in  rural  settings  or  other 
underserved  settings. 

Response:  The  data  show  that  it  is 
unusual  for  a  psychiatrist  to  furnish 
both  electroconvulsive  therapy  and  the 
associated  anesthesia  service.  We 
believe  that  the  bundling  policy  will 
have  minimal  impact  on  patient  access 
to  this  service.  Moreover,  we  believe 
that  there  may  be  an  imdersupply  of 
anesthesiologists  in  many  rural  areas. 
However,  in  these  areas,  anesthesia 
services  usually  are  furnished  by 
norunedically  directed  certified 
registered  nurse  anesthetists  (CRNAs) 
and  separate  payment  is  allowed. 
Therefore,  while  an  anesthesiologist 
may  not  be  available,  a  psychiatrist 
usually  is  able  to  obtain  the  services  of 
aCRNA. 

Final  Decision:  We  have  decided  to 
discontinue  recognizing  separate 
payment  for  an  anesthesia  service  if  a 
psychiatrist  furnishes  both  an 
anesthesia  service  and  an  ECT  service. 
We  have  increased  the  RVUs  for  an  ECT 
service  so  that  payment  for  an 
associated  anesthesia  service  is  bundled 
into  the  ECT  service. 

D.  Extending  Application  of  the  Site-of- 
Service  Payment  Differential 

[Content  of  list] 

Comment:  Some  commenters 
requested  that  CPT  code  65855 
(Trabeculoplasty  by  laser  surgery)  be 
added  to  the  list  of  services  subject  to 
the  site-of-service  differential.  These 
commenters  stated  that  the  list  should 


be  updated  to  reflect  more  recent  data 
because  CPT  code  65855  and  other 
services  that  are  not  currently  subject  to 
the  site-of-service  differential  are 
performed  more  than  50  percent  of  the 
time  in  the  physician's  office.  The 
commenters  believed  that  if  we  were  to 
update  the  site-of-service  list  based  on 
more  recent  data,  additional  procedures 
would  be  subject  to  reduced  payment  in 
facility  settings  and  there  would  be 
savings  to  Medicare  in  both  physician 
and  facility  payments. 

Response:  We  have  reviewed  recent 
Medicare  charge  data  and  found  that 
CPT  code  65855  and  several  other 
services  are  currently  performed  over  50 
percent  of  the  time  me  physician's 
office.  We  agree  that  these  services  meet 
the  criteria  and  should  be  subject  to  the 
site-of-service  differential  and  we  will 
consider  proposing  revisions  to  the  site- 
of-service  list  based  on  new  data  for 
these  services  and  others  next  year.  Any 
policy  changes  proposed  in  1994  will  be 
subject  to  comment,  and  policy  changes 
announced  in  a  final  rule  will  be 
effective  January  1, 1995. 

1.  Office  or  Other  Outpatient 
Consultations  and  Confirmatory 
Consultations 

We  proposed  to  apply  the  site-of- 
service  differential  to  office  and 
confirmatory  consultations  and  revise 
the  practice  expense  RVUs  based  on 
office  charge  data  only. 
[Impact  on  access] 

Comment:  Some  commenters  stated 
that  applying  the  site-of-service 
differential  to  outpatient  department 
consultations  will  impede  access  to 
care — particularly  in  rural  areas. 

Response:  We  continue  to  believe  that 
practice  expenses  vary  by  site  and  that 
reduced  payment  in  facility  settings 
more  appropriately  reflects  physician 
practice  expenses.  Nevertheless,  we  do 
have  a  statutory  requirement  to  monitor 
access  to  care  under  the  physician  fee 
schedule.  We  submitted  three  annual 
reports  to  the  Congress  summarizing 
access  to  care.  The  most  recent  one 
evaluated  access  under  the  Medicare 
physician  fee  schedule.  We  will 
reevaluate  our  payment  policies  if 
future  reports  monitoring  access  to  care 
reveal  that  our  payment  policies  are 
adversely  affecting  beneficiary  access  to 
care. 
[Psychotherapy] 

Comment:  One  commenter  objected  to 
applying  the  site-of-service  limitation  to 
individual  and  group  psychotherapy 
services.  This  commenter  stated  that  a 
psychiatrist's  practice  expenses  are 
constant — they  do  not  decline  when 
facility  settings  are  used. 
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Response:  We  did  not  propose 
applying  the  site-of-service  differential 
to  psychotherapy  services. 
[Physicians'  costs  of  consultations  in 
facilities] 

Comment:  Some  commenters  believed 
that  consultations  should  not  be  subject 
to  the  site-of-service  differential  because 
physicians  experience  increased  costs  in 
facility  settings  because  they  pay  dues 
to  obtain  hospital  privileges.  To 
illustrate  why  practice  expenses  do  not 
vary  by  site,  some  conunenters  gave 
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diffiarential.  which  affects  only  the 

practice  expense  RVUs. 

[Practice  expense  for  consultations) 

Ck}mment:  Some  commenters  stated 
that  the  site-of-service  differential 
should  not  apply  to  outpatient  and 
confirmatory  consultations  because 
there  is  evidence  that  the  practice 
expense  and  malpractice  RVUs  for  all 
evaluation  and  management  services  are 
undervalued.  According  to  one 
commenter,  we  should  reduce  practice 
expense  payments  for  overvalued 


only  services  included  on  the  list  of 
services  subject  to  this  payment  limit. 
Many  surgical  and  other  services 
continue  to  be  subject  to  the  site-of- 
service  differential  as  they  were  in  1992 
and  1993. 
[Nuclear  medicine  consultations] 

Comment:  One  commenter  requested 
that  nuclear  medicine  physicians  be 
exempted  from  the  site-oi-service 
differential  when  they  provide  office 
consultations  and  other  services  in 
facil?  lies  because,  unlike  many  other 


examples  of  how  a  physician's  personal     procedures  by  hospital-based  physicians    physician  specialties,  they  frequently 


ofTice  staff  are  used  to  obtain  patient 
records  and  provide  other  information 
for  patients  in  the  outpatient 
department.  One  commenter  stated  that 
hospitals  frequently  provide  medical 
record  and  document  services  to 
physicians  using  the  outpatient 
department. 

ResponMi.  We  believe  that  paying 
dues  for  hospital  privileges  is  a  fixed 
expense  for  a  physician  who  performs  at 
least  one  service  in  a  hospital.  The 
expense  does  not  increase  each  time  a 
physician  performs  a  consultation  in  a 
hospital. 

We  acknowledge  that  physicians  have 
ongoing  administrative  costs  regardless 
of  where  a  service  is  performed.  Based 
on  our  analysis  of  AMA  data,  we  believe 
that  50  percent  of  the  practice  expense 
does  not  vary  based  on  practice  site. 
Thus,  by  paying  based  on  SO  percent  of 
the  practice  expense  when  physicians 
provide  services  in  facility  settings,  we 
are  providing  compensation  for  personal 
office  staff  used  to  obtain  patient 
records. 

[Psychiatric  care  in  outpatient 
departments] 

Comment:  One  commenter 
maintained  ;hat  Medicare  psychiatric 
patients  seen  in  the  outpatient 
department  are  typically  sicker  than 
those  seen  in  a  physician's  office. 
According  to  this  commenter,  more 
effort  is  required  by  the  psychiatrist 
performing  a  consultation  in  the 
outpatient  department  than  in  the  office. 
There  is  more  pre-  and  postwork 
because  of  the  nature  of  psychiatric 
illness  in  the  Medicare  (geriatric  and 
disabled)  population.  Similarly,  other 
commenters  stated  that  physicians  have 
greater  responsibilities  when  performing 
visits  in  nursing  facilities  (NFs).  For 
example,  these  commenters  stated  that 
physicians  have  more  documentation 
requirements  related  to  progress  notes 
and  changes  in  the  activities  of  daily 
living. 

Response:  We  believe  these  comments 
are  related  to  physician  work  RVUs  and 
are  not  reasons  for  exempting 
consultations  from  the  site-of-service 


and  distribute  those  savings  to 
undervalued  practice  expense  RVUs  for 
evgluation  and  management  services. 
Other  commenters  suggested  that  we  not 
apply  the  site-of-service  reduction  to 
office  and  confirmatory  consultations 
until  research  regarding  resource-based 
practice  expense  RVUs  is  completed. 

Response:  We  are  sympathetic  to 
arguments  that  charge-based  RVUs  may 
not  result  in  accurate  practice  expense 
values.  The  Physician  Payment  Review 
Commission  concluded  that  the  practice 
expense  RVUs  are  undervalued  for 
many  evaluation  and  management 
services  and  overvalued  for  many 
surgical  services.  However,  these 
conclusions  are  based  on  data  for  a 
hmited  number  of  high  volume  services 
ftt)ra  a  few  large  multispecialty  clinics. 
At  this  time,  we  believe  it  is  premature 
to  generalize  about  the  nature  of 
redistribution  in  payment  that  would 
occur  if  the  practice  expense  RVUs  were 
revised  based  on  studies  of  actual 
expenses  incurred  by  physicians. 

Until  such  time  as  a  resource-based 
methodology  for  determining  practice 
expense  RVUs  is  developed,  we  believe 
the  cunent  site-of-service  differential  is 
a  reasonable  method  for  adjusting 
charge-based  values  between  office  and 
hospital  sites.  Although  there  is  a 
provision  in  OBRA  '93  that  requires  us 
to  reduce  payment  for  services  when  the 
practice  expense  RVU  is  128  percent  of 
the  work  value,  we  do  not  have  the 
authority  to  reduce  payment  for  the 
services  of  hospital-based  physicians  as 
requested  by  one  commenter.  We  also 
do  not  have  the  authority  to  use  such 
savings  to  increase  the  practice  expense 
RVUs  for  evaluation  and  management 


services. 


[Consultations  "singled  out") 

Comment:  One  commenter  questioned 
why  office  and  confirmatory 
consultations  are  being  "singled  out." 

Response:  We  are  attempting  to 
establish  a  consistent  p>oUcy  under 
which  all  services  routinely  performed 
in  physician  offices  are  subject  to  the 
site-of-service  differential.  Office  and 
confirmatory  consultations  are  not  the 


provide  evaluation  and  management 
services  in  facility  settings.  This 
commenter  also  believed  that  evaluation 
and  management  services  are  an  integral 
part  of  diagnostic  and  therapeutic 
procedures  that  are  not  subject  to  the 
site-of-service  differential.  According  to 
the  commenter,  another  reason  to 
exempt  nuclear  medicine  physicians 
from  the  site-of-service  differential  is 
that  some  physician  groups  are 
responsible  for  privately  funding  their 
own  billing  and  transcription  services  as 
well  as  paying  overhead  and  other 
operating  expenses  directly  related  to 
the  physician's  practice. 

Response:  We  believe  that  nuclear 
medicine  physicians  primarily  practice 
in  facility  settings  and  do  not  incur 
practice  expenses  for  nursing  and  other 
allied  healtJi  personnel,  equipment,  and 
medical  supplies.  These  expenses  ate 
inciured  by  the  hospital,  and  the 
payment  for  an  evaluation  and 
management  service  is  appropriately 
reduced  to  reflect  that  the  nuclear 
medicine  physician  incurs  less  expense 
in  providing  these  services  in  the 
hospital  than  in  the  office. 

We  disagree  that  evaluation  and 
management  services  provided  by 
nuclear  medicine  physicians  should  be 
exempt  from  the  site-of-service 
differential  on  the  basis  that  they  are  an 
integral  part  of  a  diagnostic  and 
therapeutic  radiology  service. 
Diagnostic  and  therapeutic  radiology 
services  are  exempt  from  the  site-of- 
service  differential  because  the  payment 
system  already  recognizes  the  variation 
in  practice  expense  by  practice  site. 
Medicare  pays  for  both  a  PC  and  TC 
when  a  radiology  service  is  provided  in 
a  physician's  office.  The  PC  service 
compensates  the  physician  for 
providing  a  professional  interpretation 
or  supervision  service  while  the  TC 
provides  payment  for  personnel, 
equipment,  and  supplies  involved  in 
providing  the  nonphysician  portion  of 
the  radiology  service  or  diagnostic  test. 
Because  the  hospital  incurs  costs 
associated  with  the  TC  portion  of  the 
service,  we  do  not  pay  the  physician  for 
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the  TC  in  the  hospital  setting.  Payment 
for  evaluation  and  management  services 
does  not  have  a  similar  PC  and  TC  that 
recognize  the  variation  in  practice 
exp>eQse  by  sit& 

Regarding  this  commenter's  point  that 
nuclear  medicine  physicians  pay  for 
their  own  billing  and  transcription 
services  as  well  as  other  operating 
expenses,  we  again  note  that  the  site-of- 
service  differential  reduces  the  practice 
expense  RVU  by  only  50  percent.  The 
remaining  portion  of  the  practice 
ex{>ense  RVU  compensates  the 
physician  for  fixed  expenses  that  do  not 
vary  by  site. 

[Consultations  require  minimal  supplies 
and  equipment] 

Comment:  One  commenter  stated  that 
consultations  should  not  be  subject  to 
the  site-of-service  differential  because 
they  are  principally  cognitive  services 
that  involve  minimal  use  of  equipment 
and  supplies. 

Response:  Although  consultations  are 
cognitive  services,  a  variety  of  activities 
can  occur  during  the  service  that  may 
involve  equipment,  supplies,  and 
support  personnel  for  which  the 
physician  would  not  incur  costs  in  a 
facility  setting. 
[Impact  on  emergency  department  care] 

Comment:  One  commenter  stated  that 
expanding  the  outpatient  limit  to 
consultations  will  further  discourage 
physicians  from  providing  emergency 
room  coverage  without  compensation. 

Response:  We  do  nrt  understand  why 
there  is  a  relationship  between  our 
policy  and  the  likelihood  that  an 
emergency  room  physician  would 
provide  emergency  room  services 
without  comf>ensation.  The  CPT 
instructs  physicians  to  bill  an 
emergency  visit  (CPT  codes  99281 
through  99285)  when  providing  an 
evaluation  and  managonent  service  in 
the  emergency  department.  The  site-of- 
service  rules  do  not  apply  to  CPT  codes 
99281  through  99285.  We  recognize  that 
there  are  rare  instances  when  a 
physician  bills  a  consultation  in  the 
emergency  room.  Although  payment  for 
the  consultation  will  be  reduced,  we  do 
not  believe  that  this  adjustment  will 
affect  a  physician's  ability  to  provide 
services  in  the  emergency  department. 
[RVUs  based  on  mixed  data] 

Comment:  One  commenter  expressed 
the  opinion  that  practice  expense  RVUs 
for  ofifice  consultations  are  based  on 
charge  data  from  the  office  and 
outpatient  hospital  department  and 
already  reflect  a  blended  practice 
expense  RVU  for  the  different  settings. 

Response:  We  agree  and  are.  therefore, 
revising  the  practice  expense  RVUs  for 


both  office  and  confirmatory 
consultations  based  on  charge  data  from 
only  the  office  setting.  We  note  that 
using  solely  office  charge  data  increases 
the  practice  expense  RVUs  for  both 
office  and  confirmatory  consultations. 

Final  Decision:  We  have  decided  that 
office  and  confirmatory  consultations 
will  be  subject  to  the  site-of-service 
rules  in  1994.  The  practice  expense  and 
malpractice  RVUs  are  currently  based 
on  data  from  the  office  and  outpatient 
department.  We  are  revising  these  RVUs 
based  on  office  charge  data  only. 

2.  Nursing  Facility  (NF)  and  Hospital 
Inpatient  Settings 

We  proposed  to  extend  application  of 
the  site-of-service  differential  to 
inpatient  and  NF  settings  (§414.32). 
[Budget  impact] 

Comment:  Some  commenters  stated 
that  our  motivation  for  extending  the 
site-of-service  differential  to  NF  and 
hospital  settings  is  to  obtain  savings 
ftt)m  reducedphysician  payments. 

Response:  Tnere  is  a  common 
misperception  that  the  site-of-service 
poUcy  is  intended  to  save  money.  We 
are  under  a  requirement  to  make  our 
policy  changes  budget  neutral  within 
$20  million  of  what  would  have  been 
paid  had  the  adjustments  not  been 
made.  Thus,  our  policy  is  not  intended 
to  save  money  but  will  result  in  a 
redistribution  of  Medicare  program 
dollars. 
[Consultations  in  NFs] 

Comment:  Some  commenters 
maintained  that  an  NF  differs  from  a 
hospital  in  that  Medicare  does  not  make 
a  discrete  payment  fw  furnishing 
professional  services.  Thus,  these 
commenters  believed  that  the  site-of- 
service  pohcy  should  not  apply  to  NF 
settings.  Other  commenters  are  opposed 
to  extending  the  site-of-service  limits  to 
NFs  because  they  believed  physicians 
will,  in  some  instances,  bring  supplies 
and  personnel  to  properly  treat  patients. 
Other  commenters  stated  that 
physicians  will  require  NF  patients  to 
be  seen  in  their  offices  ami  ambulance 
or  other  specialized  transportation  will 
be  needed  to  transport  NF  patients  to 
physician  offices  if  this  policy  becomes 
effective.  One  commenter  noted  that 
specialists  will  only  provide  a  service  to 
one  patient  in  an  NF  while  a  primary 
care  physician  will  see  multiple 
patients.  This  commenter  used  the 
example  of  a  dermatologist  providing 
services  in  the  NF  who  brings  surgical  ^r 
instruments  and  supplies.  One 
commenter  does  not  understand  why 
NF  visits  should  be  unaffected  by 
expanding  the  limit  while  surgical 
services  will  be  affected  by  this  policy. 


One  commenter  noted  that  Medicare 
does  not  pay  separately  for  facility   ' 
services  provided  in  physicians'  offices, 
patients'  homes,  or  extended  care 
facilities.  This  commenter  stated  that 
the  physician  fee  schedule  pays  for  the 
direct  and  indirect  costs  of  providing 
services  in  these  settings.  According  to 
this  commenter,  it  is  doubtful  that  Uie 
amount  of  direct  physician  practice 
expense  borne  by  NFs  justifies  a  50- 
percent  reduction  in  the  practice 
expense  RVUs. 

Response:  We  have  reconsidered  our 
proposal  and  agree  that  the  site-of- 
service  differential  should  not  apply  in 
NFs  because  physician  practice  costs  are 
not  less  in  this  setting!  We  will  not 
apply  the  site-of-service  differential  in 
NFs. 

[Travel  expenses] 

Comment:  Some  commenters  stated 
that  practice  expenses  are  higher  in 
facility  settings  because  of  physician 
travel  expenses. 

Response:  Physicians  will  normally 
spend  a  portion  of  their  time  practicing 
in  hospitals.  Travel  expenses  are  fixed 
and  do  not  increase  each  time  a 
physician  performs  a  procedure  in  a 
hospital.  A  physician's  travel  expenses 
to  a  hospital  are  normal  practice 
expenses  that  are  included  in  the 
practice  expense  RVU  assumed  for  each 
service. 

Final  Decision:  We  have  extended  the 
site-of-service  limits  to  apply  to  hospital 
inpatient  settings  hut  will  not  apply 
them  to  NF  settings. 

3.  Ambulatory  Surgical  Center  (ASC) 
Services 

We  proposed  to  apply  the  site-of- 
service  payment  differential  to  some 
services  that  we  proposed  to  remove 
from  the  ASC  list  of  services. 

Comment:  Some  commenters  objected 
to  our  proposal  to  remove  several 
procedures  from  the  ASC  list  and  make 
them  subject  to  the  site-of-service 
differential. 

One  commenter  stated  that  savings  in 
facility  payments  by  removing 
procedures  from  the  ASC  list  should  be 
used  to  increase  payments  under  the 
physician  fee  schedule. 

Response:  We  did  not  propose 
removing  ASC  coverage  for  any 
procedure  codes  in  our  July  1993  (58  FR 
38000)  proposed  rule.  Rather,  we 
anticipated  that  certain  procedure  codes 
will  be  removed  from  the  ASC  list  in  a 
proposed  rule  yet  to  be  published.  We 
proposed  making  these  procedure  codes 
subject  to  the  site-of-service  differential 
if  they  are  removed  from  the  ASC  list. 

We  are  precluded  by  §  414.32(d)(2) 
regarding  services  excluded  from 
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payment  limits  for  certain  physician 
services  furnished  in  outpatient  hospital 
settings  from  making  procedures  subject 
to  the  site-of-service  difl^erential  that  are 
included  on  the  ASC  published  list  of 
surgical  procedures  covered  under 
§  416.65(c).  We  do  not  expect  any 
proposed  revisions  to  the  ASC  list  to 
become  final  before  January  1, 1994 — 
the  effective  date  for  policy  changes 
included  in  this  final  rule.  Thus,  the 
procediue  codes  we  expected  to  remove 
from  the  ASC  Ust  will  not  be  subject  to 
the  site-of-service  differential  in  1994. 

We  expect  that  revisions  to  the  ASC 
list  will  be  pubUshed  in  a  final  Federal 
Register  document  during  CY  1994.  If 
there  are  services  removed  from  ASC 
coverage  in  CY  1994  that  are  performed 
more  than  50  percent  of  the  time  in 
physicians'  offices,  we  will  propose 
making  these  services  subject  to  the  site- 
of-service  differential.  Because  of  the 
budget-neutraUty  requirement,  any 
savings  derived  will  be  used  to  increase 
payments  for  other  physician  services. 
Any  policy  changes  proposed  in  CY 
1994  would  be  announced  in  a 
proposed  Federal  Register  document 
subject  to  comment,  and  policy  changes 
effective  January  1. 1995,  would  be 
announced  in  a  final  Federal  Register 
docimient. 

Final  Decision:  We  will  not  apply  the 
site-of-service  limitation  to  the  services 
we  proposed  removing  from  ASC 
coverage  because  the  final  Federal 
Register  document  removing  these 
services  from  the  ASC  list  before 
January  1. 1994.  was  not  published. 

E.  Supplies  Other  Than  Drugs 

1.  Urological  Procedures 

We  proposed  to  allow  separate 
payment  for  a  surgical  tray  under  the 
HCFA  Conunon  Procedure  Coding 
System  (HCPCS)  code  A4550  for  those 
cystoscopy  procedures  (CPT  codes 
52005  through  52315)  that  are  currently 
furnished  in  a  physician's  office 
between  5  and  50  percent  of  the  time. 
We  also  proposed  to  pay  for  catheters 
used  by  physicians  in  the  treatment  of 
temporary  obstructions  and  to  establish 
a  new  HCPCS  code  to  be  reported  in 
place  of  CPT  code  53670  for  insertion  of 
a  temporary  indwelling  catheter.  The 
work  RVUs  for  the  HCPCS  code  would 
be  the  same  as  those  for  CPT  code 
53670.  However,  we  proposed  to  add 
0.50  RVUs  to  the  practice  expense  RVUs 
for  CPT  code  53670  to  reflect  the  cost 
of  the  supply  when  the  new  HCPCS 
code  is  reported  with  an  office  site-of- 
service.  We  proposed  to  add  the  new 
HCPCS  code  to  the  list  of  services 
subject  to  the  site-of-service  differential 
and  subtract  the  additional  0.50  RVUs 


before  reducing  the  practice  expense 
RVUs  by  50  percent  when  the  service  is 
performed  in  a  setting  for  which  the 
differential  is  applied. 

[Cystoscopies] 

Comment:  All  commenters  supported 
our  proposed  {>oUcy  to  allow  separate 
payment  for  a  surgical  tray  under 
HCPCS  code  A4550  for  the  procedures 
that  meet  our  criteria  within  CPT  codes 
52005  through  52317.  However, 
commenters  requested  that  we  include 
CPT  code  52000  (cystourethroscopy 
(separate  procedure))  in  this  list.  The 
commenters  believed  CPT  code  52000 
should  be  added  to  the  list  because  the 
supplies  used  for  this  procedure  are  the 
same  as  those  used  for  other 
cystoscopies  and  because  many  carriers 
paid  separately  for  supplies  for  CPT 
code  52000  before  1992.  These 
commenters  stated  that  the  practice 
expense  RVUs  for  CPT  code  52000  do 
not  adequately  cover  the  costs  of  the 
supplies  associated  with  this  procedure. 

Several  conunenters  asserted  that  if 
we  do  not  allow  the  separate  surgical 
tray  payment  for  CPT  code  52000.  fewer 
of  these  procedures  will  be  p)erformed  in 
the  office,  thereby  resulting  in  an 
increase  in  Medicare  payments. 

Besponse:  Because  CPT  code  52000  is 
performed  in  an  office  setting 
approximately  70  percent  of  the  time,  it 
does  not  satisfy  our  usual  criteria  for 
receiving  separate  payment  for  a 
surgical  tray.  If  CPT  code  52000  were  a 
financial  burden  to  the  physician  when 
performed  in  an  office  setting,  we  would 
expect  to  have  already  observed  a 
decrease  in  office-based  procedures.  In 
fact,  the  data  reveal  the  opposite.  There 
has  been  an  increase  in  the  performance 
of  this  procedure  in  an  office  setting 
since  the  physician  fee  schedule  was 
implemented. 

Nevertheless,  we  recognize  that  the 
supplies  may  be  the  same  as,  or  similar 
to.  those  used  in  other  cystoscopy 
procedures  and^that  the  charge-based 
practice  exj)ense  RVUs  for  CPT  code 
52000  may  not  include  the  charges  for 
some  of  these  supplies.  However,  we  do 
not  wish  to  add  CPT  code  52000  to  our 
list  of  services  for  which  a  supply  is 
separately  payable  while  the  status  of 
this  code  as  an  ASC-covered  service 
undergoes  review.  If  the  code  is  not 
removed  from  the  ASC  list,  we  will 
reconsider  our  policy  of  not  paying  for 
supplies  for  office-based  services. 

Final  Decision:  We  have  added  the 
following  cystoscopy  codes  to  the  list  of 
services  for  which  we  allow  a  separate 
payment  for  supplies: 


CPT 
code 


52005  , 

52007 

52010 

52204 

52214 

52224 

52234 

52235 

52240 

52250 

52260 

52270 

52275 

52276 

52277 

52283 

52290 

52300 

52305 

52310 

52315 


Description 


Cystoscopy  arxJ 
Cystoscopy  and 
Cystoscopy  and 
Cystoscopy. 
Cystoscopy  and 
Cystoscopy  and 
Cystoscopy  and 
Cystoscopy  and 
Cystoscopy  and 
Cystoscopy  and 
Cystoscopy  and 
Cystoscopy  and 
Cystoscopy  and 
Cystoscopy  and 
Cystoscopy  and 
Cystoscopy  and 
Cystoscopy  and 
Cystoscopy  and 
Cystoscopy  and 
Cystoscopy  and 
Cystoscopy  and 


ureter  catheter. 
t)«opsy. 
duct  catheter. 

treatmerrt. 

treatment 

treatment. 

treatment 

treatment 

radiotracer. 

treatment 

revise  urethra. 

revise  urethra. 

treatrrwnt 

treatment 

treatment. 

treatment 

treatment 

treatment 

treatment 

treatment 


The  remaining  codes  within  this 
range  are  performed  in  the  office  more 
than  50  percent  of  the  time  and, 
therefore,  do  not  meet  oiu  criteria  for 
the  separate  supply  payment.  The  Ust  of 
all  services  for  which  we  allow  a 
separate  supply  allowance  is  provided 
in  Addendum  F. 
[Catheterization  for  specimen 
collection) 

Comment:  There  was  strong  support 
from  the  commenters  for  a  new 
temporary  catheter  code.  The 
commenters  believed  that  the  policy 
will  benefit  both  the  provider  and  the 
patient  since  fewer  patients  will  be 
referred  to  the  emergency  room  to 
receive  a  temporary  catheter.  One 
commenter  requested  that  we  expand 
the  use  of  this  temporary  code  to  uses 
of  the  catheter  for  temporary  conditions 
including  obtaining  urine  specimens  for 
culture  and  measuring  post-void 
residuals. 

Response:  We  do  not  agree  that  an 
additional  payment  is  warranted  for  the 
simple,  inexpensive  tubes  used  for 
diagnostic  catheterization  in  the  office. 
The  cost  of  catheters  for  these 
procedures  is  included  in  the  practice 
expense  RVUs  for  CPT  code  53670. 
[Insertion  of  a  temporary  indwelling 
catheter) 

Comment:  One  commenter  stated  that 
subtracting  the  additional  0.50  RVUs 
before  reducing  the  practice  expense  by 
50  percent  when  applying  the  site-of- 
service  differential  could  cause 
administrative  problems  for  contractors. 
The  commenter  believed  that  use  of  the 
proposed  new  code  be  limited  to  office- 
based  procedures  and  that  the  current 
CPT  code  53670  be  used  for  procedures 
performed  in  outpatient,  inpatient,  and 
NF  settings.  Several  commenters 
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expressed  omcem  about  the  adequacy 
of  the  $15  payment,  especially  when  a 
temporary  catheter  is  inserted  in 
conjunction  %vith  another  service  or 
during  the  postop>erative  period  of 
another  surgery.  One  commenter 
requested  that  we  adopt  a  pass-through 
approach  to  allow  separate  payment  for 
a  temporary  catheter  inserted  in  those 
circiunstances. 

Response:  We  agree  that  the  use  of  the 
new  code  should  be  Umited  to  ofiice- 
based  procedures.  The  definition  of  this 
new  HCPCS  code,  G0002.  is  "office 
procedure,  insertion  of  temporary  in- 
dwelling catheter,  Foley  type  (separate 
procedure)." 

We  stated  in  oiu-  November  1991  final 
rule  that  the  global  fee  for  surgery 
includes  insertion,  irrigation,  and 
removal  of  urinary  catheters.  Therefore, 
the  commenter  is  correct  in  that  we 
would  not  allow  payment  for  this  code 
on  the  same  day  as  another  procedure 
or  within  the  postoperative  period  of 
another  procedure.  The  temporary 
catheter  does  not  meet  the  requirements 
for  payment  under  the  prosthetics 
benefit  category;  it  is  payable  only  as  a 
supply  incident  to  a  physician's  service. 
When  separate  payment  of  the 
physician's  service  (that  is,  insertion  of 
the  device)  is  not  permitted  by  our 
global  surgery  policy,  separate  payment 
for  the  supply  is  also  precluded.  We  do 
not  believe  that  an  exception  to  our 
global  surgical  policy  is  warranted  for 
this  code. 

Otu"  proposed  pajnment  of  $15  was 
based  upon  the  advice  of  medical 
experts  and  was  supported  by  the 
majority  of  commenters  on  this 
proposal.  We  believe  it  is  adequate  and, 
therefore,  have  added  0.50  RVUs  for 
payment  of  the  temporary  catheter. 

Final  Decision:  We  have  added 
HCPCS  code  G0002  to  Addendum  B 
with  practice  expense  RVUs  of  0.71.  We 
will  pay  for  this  service  only  if  it  is 
performed  in  the  physician's  ofiice.  We 
will  not  pay  for  HCPCS  code  G0002  if 
it  is  performed  on  the  same  day  as  or 
during  the  postoperative  period  of  a 
major  surgical  procedure. 

2.  Unna  Boots 

We  proposed  to  add  0.50  RVUs  to  the 
practice  expense  if  CPT  code  29580 
(applicadon  of  an  Unna  boot)  is 
performed  in  an  office  setting  to  reflect 
the  cost  of  the  Uima  boot.  As  with  the 
insertion  of  a  temporary  in-dwelling 
catheter,  the  additional  0.50  RVUs 
would  not  apply  to  procedures 
performed  in  a  facility  setting. 
(Application  of  bilateral  rules  to  Unna 
boot  applications] 

Comment:  Most  commenters 
supporttxl  our  proposal.  One  commenter 


believed  that,  although  some  types  of 
this  boot  are  more  expensive  than  the 
proposed  0.50  RVU  increase,  the 
proposed  RVUs  will  keep  the  physicians 
fit)m  losing  money  by  furnishing  this 
service.  However,  several  commenters 
expressed  concern  that  when  bilateral 
boots  are  applied,  the  cost  of  the  second 
boot  will  not  be  adequately  paid. 
Another  conunenter  recommended  that 
we  allow  Unna  boots  to  be  an  exception 
to  the  multiple  surgical  rules  because 
the  supply  costs  are  the  same  for  the 
second  boot  as  for  the  first. 

Response:  We  do  not  agree  that  CPT 
code  29580  warrants  an  exception  to  our 
usual  rules  governing  payment  for 
bilateral  or  multiple  procedures.  That  is, 
if  the  service  is  performed  by  the  same 
physician  on  both  legs  on  the  same  day, 
payment  for  the  second  boot  will  be 
based  on  the  lower  of  the  actual  charge 
or  50  percent  of  the  physician  fee 
schedule  amount.  If  the  service  is 
performed  by  the  same  physician  on  the 
same  day  as  another  procedure  subject 
to  the  multiple  surgery  rules,  payment 
for  the  second  highest  valued  procedure 
will  be  based  on  the  lower  of  the  actual 
charge  or  50  percent  of  the  physician  fee 
schedule  amount.  We  do  not  believe  full 
payment  is  warranted  for  the  second 
procedure  because  the  post-service  work 
when  both  procedures  are  performed  on 
the  same  day  is  half  of  what  it  would 
be  if  the  two  procedures  are  performed 
on  separate  days. 

[Method  of  payment  for  Unna  boot 
supplies] 

Comment:  Several  commenters 
welcomed  the  idea  of  paying  separately 
for  the  Unna  boot  but  are  troubled  by 
the  deviation  from  our  standard  supply 
policy.  For  this  reason,  these 
commenters  did  not  support  the 
proposed  change  and  recommended  that 
we  engage  in  a  comprehensive  review  of 
our  policies  on  supply  payment. 

Response:  We  acknowledge  that  Uima 
boots  do  not  meet  our  usual  requirement 
for  an  additional  supply  payment  since 
they  are  commonly  apphed  in  the  office 
setting.  However,  because  we  believe 
that,  in  most  cases,  carriers  paid 
separately  for  Unna  boots  before  1992, 
we  are  convinced  that  the  charge-based 
practice  expense  for  this  code  did  not 
include  the  cost  of  the  supply.  We 
believe  it  is  reasonable  to  allow 
pajonent  when  our  data  clearly 
demonstrate  that  the  practice  expense 
portion  of  the  pwyment  for  the 
physician's  service  tioes  not  include  the 
cost  of  the  supply.  We  also  believe  it  is 
reasonable  to  depart  fi*om  our  usual 
policy  and  method  for  paying  for 
supplies  under  HCPCS  code  A4550  in 
cases  such  as  Unna  boot  application  and 


insertion  of  temporary  catheters  if  the 
cost  of  the  supply  is  less  than  the 
payment  amount  for  HCPCS  code  A4550 
and  if  discrete  codes  exist  or  can  be 
established  for  reporting  a  service  that 
always  requires  the  particular  supply 
item.  Adding  to  the  practice  expense 
RVUs  is  consistent  with  our  policy  of 
bundling  payment  for  supplies  incident 
to  a  physician's  service  into  the 
payment  for  the  service. 

Final  Decision:  We  have  added  0.49 
practice  expense  RVUs  to  CPT  code 
29580.  If  this  procedure  is  performed  in 
a  facility  setting,  the  additional  RVUs 
will  be  deducted. 

3.  Other  Supplies 
[Lacrimal  Punctum  Plugs] 

Comment:  Commenters  requested 
separate  payment  for  lacrimal  punctum 
plugs  in  conjunction  with  CPT  code 
68761  (closure  of  the  lacrimal  puncttmi; 
by  plug,  each).  The  commenters  stated 
that,  because  of  our  multiple  surgery 
rules,  the  physician  loses  money  from 
the  supplies  if  he  or  she  performs  two 
or  more  plug  insertions. 

Response:  Before  1993,  CPT  code 

68760  was  used  to  report  closure  of  the 
lacrimal  punctum  by  various  methods. 
CPT  code  68761  was  established  in  1993 
to  identify  closure  by  plug.  CPT  code 

68761  refers  to  the  insertion  of  each 
punctum  plug,  and  it  is  common  for  it 
to  be  reported  more  than  once  on  the 
same  day.  We  assigned  the  same 
practice  expense  RVUs  for  CPT  code 
68760  to  the  new  CPT  code  68761  in 
1993.  Because  the  RVUs  are  based  on 
charges  for  all  methods  of  closure  and, 
in  most  cases,  some  carriers  paid 
separately  for  the  plugs  before  1992.  we 
are  convinced  that  the  practice  expense 
RVUs  for  OT  code  68761  do  not 
include  the  costs  of  permanent  punctal 
plugs,  which  cost  approximately  $30 
each.  Furthermore,  the  multiple  surgery 
rules  result  in  additional  reductions. 

Final  Decision:  We  will  allow  separate 
payment  for  silicone  punctal  plugs  if  the 
new  HCPCS  code  A4263  (permanent, 
long-term,  non-dissolvable  lacrimal  duct 
implant,  eadi)  is  reported  with  CPT 
code  68761  and  an  office  site-of-service. 
The  payment  amount  for  HCPCS  code 
A4263  will  be  based  on  0.96  practice 
expense  RVUs,  unadjusted  by  a  CPQ, 
which  is  consistent  with  our  payment 
for  the  supply  HCPCS  code  A4550  and 
the  estimated  actual  cost  of  each 
permanent  plug.  Payment  for  the 
inexpensive,  temporary  plugs  (HCPCS 
code  A4262)  is  bundled  into  the 
payment  for  the  physician's  service. 
[Implantable  vascular  access  devices] 

Comment:  Commenters  requested  a 
clarification  of  our  policy  on 
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implantable  vascular  access  devices 
(HCPCS  code  A4300).  Although  these 
items  are  supplies  incident  to  a 
physician's  service,  we  listed  the  code 
in  previous  Federal  Register  notices  on 
the  physician  fee  schedule  with  a  status 
code  of  "X"  (excluded  from  the 
physician  fee  schedule).  The 
commenters  believed  that  separate 
payment  should  be  made  for  the  device 
in  an  cfTice  setting. 

Response:  We  agree  that  these  devices 
are  supplies  incident  to  a  physician's 
service  (CPT  code  36533,  insertion  of 
implantable  venous  access  port,  with  or 
without  subcutaneous  reservoir). 
Therefore,  the  assignment  of  an  "X" 
status  code  is  incorrect.  CPT  code  36533 
is  a  facility-based  service;  it  is  reported 
with  a  hospital  site-of-service 
approximately  95  percent  of  the  time. 
Since  the  charges  reported  for  HCPCS 
code  A4300  were  not  included  in  the 
calculation  of  practice  expense  RVUs  for 
CPT  code  36533,  we  believe  that 
separate  payment  should  be  made  for 
the  device  if  CPT  code  36533  is 
performed  in  the  office. 

Final  Decision:  We  have  added  CPT 
code  36533  to  the  services  listed  in 
Addendum  F  for  which  separate 
payment  for  a  supply  is  allowed.  Our 
charge  data  indicate  that  the  average 
allowed  amount  for  the  device  in  1992 
approximates  the  amount  we  pay  under 
our  generic  supply  code  (HCPCS  code 
A4550).  Therefore,  we  are  establishing 
payment  for  HCPCS  code  A4300  based 
on  the  same  practice  expense  RVUs  as 
those  for  HCPCS  code  A4550. 
[Endoscope  with  disposable  sheath) 

Comment:  A  new  HCPCS  code, 
A4270,  has  been  established  to  identify 
disposable  endoscopic  sheath,  each.  We 
received  comments  stating  that  a 
separate  supply  payment  should  be 
allowed  for  this  device  because  the 
practice  expense  RVUs  for  endoscopies 
do  not  reflect  the  cost  of  this  sheath. 
The  commenter  recommended  the  use 
of  the  sheath  for  prevention  of  infection 
during  diagnostic  sigmoidoscopy 
procedures  (CPT  codes  45330  through 
45337)  and  requested  that  Medicare 
allow  payment  for  the  sheath  based  on 
1.5  practice  expense  RVUs. 

Response:  We  have  not  been 
convinced  by  current  literature  that  this 
new  item  meets  the  criteria  for  separate 
payment.  However,  if  future  studies 
provide  evidence  to  the  contrary,  we 
will  reevaluate  our  policy. 
(Other  supplies] 

Comment:  Commenters  requested 
separate  payment  for  supplies  that  were 
not  pro{)osed  in  the  July  1993  proposed 
rule.  These  items  include  the  following 
supplies:  disposable  hypodermic  needle 


electrodes  used  in  electromyography 
procedures  (CPT  codes  95867  through 
95869)  performed  as  part  of  the 
injection  of  Botulinum  Toxin  Type  A; 
disposable  endoscopic  sheaths;  supplies 
for  office-based  pediatric  services: 
supplies  for  dermatology  procedures 
(CPT  codes  28001  through  28092,  28190 
through  28234,  and  28236  through 
28825):  needles  for  breast,  prostate, 
thyroid,  and  liver  biopsies  (CPT  codes 
19100,  47000,  55700,  and  60100); 
obstetrical  and  gynecological  supplies 
(CPT  codes  56405, 56420, 57020,  57513. 
59000.  59012.  59015.  and  59020);  a 
variety  of  oncology  supplies,  including 
implantable  pump  refill  kits;  a  urethral 
balloon  dilator  used  in  the  treatment  of 
urethral  strictures  and  obstructions; 
hydrocolloid  dressings;  and  Imagent  GI. 
an  oral  contrast  agent. 

Response:  Many  of  the  services  for 
which  a  supply  aUowance  was 
requested  were  considered  when  we 
Hrst  developed  the  fee  schedule  and 
related  payment  policies.  We  excluded 
those  items  from  our  list  because  they 
did  not  meet  one  or  more  of  our  criteria 
(the  procedure  must  be  safely  performed 
in  an  office  setting,  not  routinely 
performed  in  an  office  setting,  and 
require  specialized  supplies  that  are  not 
used  routinely  and  are  generally 
disposable).  Many  of  these  procedures 
were  performed  in  an  office  most  of  the 
time  or  required  routinely  used  or 
nondisposable  supplies.  For  example, 
many  of  the  dermatology  procedures 
and  three  of  the  needle  biopsies  (CPT 
codes  19100,  55700,  and  60100)  are 
office-based  procedures.  With  respect  to 
oncelogy  supplies  used  in  the 
administration  of  chemotherapy,  we 
increased  the  practice  expense  RVUs  for 
CPT  codes  96408, 96410, 96420.  and 
96422  in  1993.  We  believe  that  increase 
was  appropriate  and  have  retained  the 
additional  RVUs  for  those  codes  in  the 
1994  physician  fee  schedule. 
Nevertheless,  we  received  comments 
regarding  some  items  that  we  had  not 
previously  considered  (disposable 
electromyelography  needles,  urethral 
balloon  dilators,  and  oral  contrast 
agents). 

Fjna7  Decision:  With  respect  to  items 
we  had  not  considered,  we  need 
additional  time  to  evaluate  those 
comments  and,  therefore,  are  not 
establishing  separate  payment  for  these 
items  at  this  time.  Any  revisions  to  our 
current  policy  will  be  announced  in  the 
Federal  Register  and  will  not  be 
effective  before  January  1. 1995. 

However,  we  are  adding  five  new  CPT 
codes  to  the  list  of  services  for  which  we 
will  pay  a  separate  supply  allowance 
under  HCPCS  code  A4550  because  these 
new  codes  v«ll  be  used  to  report 


procedxues  previously  reported  by 
codes  on  the  supply  list.  Therefore,  this 
is  not  an  expansion  of  our  suppUes 
pohcy  but  an  updating  of  the  list  to 
reflect  the  most  recent  CPT  coding 
conventions.  The  five  new  CPT  codes 
are  as  follows: 

19125 — Excision  of  breast  lesion  identified 
by  preoperative  placement  of  radiological 
marker,  single  lesion  (prewously  reported 
with  CPT  code  19120) 

19126 — •  *  *    each  addiUonal  lesion 
separately  identified  by  a  radiological 
marker  (previously  reported  with  CPT  code 
19120) 

43250— Upper  gastrointestinal  endoscopy 
with  removal  of  t\mior(s),  polyp(s),  or  other 
lesion(s)  t)y  hot  biopsy  forceps  or  bipolar 
cautery  (previously  reported  with  CPT 
code  43251) 

43456 — Dilation  of  esophagus  with  balloon 
(30  mm  diameter  or  larger)  for  achalasia 
(previously  reported  with  CPT  code  43220) 

45384 — Colonoscopy,  flexible,  with  removal 
of  tumoKs),  polyp(s),  or  other  lesion(s)  by 
hot  biopsy  forceps  or  bipolar  cautery 

(General  supplies  policy] 

Comment:  One  commenter 
recommended  that  if  a  physician  can 
justify  the  use  of  any  supplies  that  meet 
our  coverage  criteria,  we  should  allow 
additional  payment.  Several 
commenters  raised  the  issue  that  we  do 
not  recognize  enough  supplies  for 
separate  payment  to  make  offlce 
procedures  more  attractive  than 
procedures  performed  in  other  settings. 
One  commenter  expressed  concern  that 
a  single  national  fee  schedule  amount 
for  supplies  fails  to  cover  the  actual 
costs  of  supplies  in  rural  areas.  This 
commenter  believed  that  supplies  in 
rural  areas  are  more  expensive  because 
of  higher  transportation  costs  and  lower 
volume.  Another  commenter  urged  us  to 
proceed  with  the  development  of  a 
resource-based  practice  expanse. 

Response:  As  stated  elsewhere  in  this 
rule,  the  practice  expense  RVUs  are 
based  on  historical  charges  in 
accordance  with  a  statutorily-mandated 
formula.  We  believe  that  these  historical 
charges  for  many  office-based  services 
include  the  costs  of  the  supplies  that  are 
used  incident  to  those  physician 
services.  Therefore,  if  we  were  to  allow 
additional  payment  for  supplies  for  all 
medically  necessary  procedures,  we 
would  be  making  duplicate  payments  in 
many  cases.  A  resource-based 
methodology  for  determining  practice 
expense  RVUs  may  address  some  of  the 
problems  presented  by  many 
commenters. 

Final  Decision:  We  believe  a  great 
deal  more  research  is  required  before  we 
can  propose  a  legislative  change  to 
institute  a  resource-based  method  for 
determining  practice  expense  RVUs. 


F.  Payment  Area  (Locality)  and 
Corresponding  GPCI  Changes 

We  proposed  to  convert  North 
Carolina  and  Ohio  to  statewide  payment 
areas  effective  January  1, 1994,  using  the 
new  RVU-wei^ted  State  GPQs 
(§  414.4(b)).  In  the  June  1991  proposed 
rule  (56  FR  25832)  and  in  the  November 
1991  final  rule  (56  FR  59514)  on  the 
physician  fee  schedule,  we  stated  that, 
until  we  decide  on  ultimate  large-scale 
changes,  the  only  locality  changes  we 
would  consider  would  be  requests  for 
converting  individual  States  with 
multiple  localities  to  a  single  statewide 
locaUty  if  "  •  *  *  overwhelming 
support  from  the  physician  community 
for  the  changes  can  be  demonstrated." 
The  North  Carolina  and  Ohio  State 
medical  societies  overwhelmingly 
passed  resolutions  requesting  statewide 
payment  areas.  They  presented  evidence 
that  local  organizations  representing 
about  84  percent  of  the  total  State 
medical  society  members,  including 
organizations  representing  about  two- 
thirds  of  members  in  areas  estimated  to 
experience  payment  reductions  under  a 
statewide  locality,  supported  a 
statewide  payment  area.  The  North 
Carolina  Medical  Society  membership 
represents  about  60  percent  of  all  North 
Carolina  physicians,  while  the  Ohio 
State  Medical  Association  represents 
about  75  percent  of  all  Ohio  physicians. 
[Locality  changes] 

The  comments  we  received  from  State 
medical  societies,  members  of  the 
Congress,  and  individual  physicians 
supported  our  position  that 
overwhelming  support  exists  for 
statewide  localities  in  North  Carolina 
and  Ohio.  Of  the  434  comments 
received  from  North  Carolina 
physicians,  over  99  percent  (431) 
supported  a  statewide  payment  area. 
Support  was  virtually  unanimous 
among  physicians  in  both  wirming  and 
losing  areas. 

Of  the  1,330  comments  received  from 
Ohio  physicians,  82  percent  supported 
a  statewide  payment  area.  Support  was 
unanimous  from  Ohio  physicians  in 
winning  areas.  About  one-fifth  of  the 
letters  supporting  a  statewide  payment 
area  were  from  physicians  in  losing 
areas.  The  overwhelming  majority  of 
Ohio  opposition  letters,  83  j)€rcent, 
were  from  physicians  in  a  single  locality 
(the  Cleveland  area)  and  more 
specifically  Cuyahoga  and  Lake 
Counties,  the  two  losing  counties  that 
the  medical  society  had  previously 
informed  us  opposed  a  statewide 
payment  area.  Physicians  in  these  two 
coimties  represent  about  one-third  of 
the  losing  Ohio  State  Medical 
Association  member  physicians.  Of  the 


letters  from  physicians  in  losing 
counties  other  than  Cuyahoga  and  Lake, 
about  83  percent  supported  the  change. 
In  general,  comments  were  simply  a 
statement  of  support  for  or  opposition  to 
a  statewide  locality.  Some  commenters 
also  made  substantive  arguments.  These 
comments  and  responses  are  discussed 
below. 

[Statewide  locality] 

Comment:  Commenters  generally 
supported  a  statewide  payment  area 
because  they  believed  that  practice  costs 
were  the  same  within  the  State,  that 
services  were  of  the  same  quahty  in  all 
areas,  that  physicians  in  all  areas  should 
be  paid  the  same,  and  that  equal 
payment  rates  would  help  improve 
access  to  care  in  underserved  rural 
areas. 

Response:  We  agree  that  there  is  no 
evidence  that  quality  of  services  is  any 
different  in  rural  and  urban  areas.  We 
also  agree  that  equal  payment  rates  will 
encourage  physicians  to  practice  in 
rural  areas.  Our  GPQ  data  show, 
however,  that  practice  costs  are 
generally  higher  in  urban  areas. 
[Urban  versus  nu-al  practice  costs) 

Comment:  Some  luban  physicians 
commented  that  their  practice  costs  are 
higher  than  in  rural  areas  and  that  their 
payments  should,  therefore,  continue  to 
reflect  these  higher  costs. 

Response:  We  agree  that  the  GPCIs 
show  that  practice  costs  are  generally 
higher  in  urban  areas.  However,  in 
responding  to  conunents  in  the 
November  1991  final  rule  (56  FR  59573) 
and  in  order  to  be  responsive  to  the 
physician  community,  we  agreed  to 
consider  requests  for  conversion  to  a 
statewide  payment  area  if  overwhelming 
support  for  change  exists  among  the 
physician  community.  This  support  was 
demonstrated  in  North  Carolina  and 
Ohio. 

[Budget  neutral  within  a  State] 

Comment:  One  commenter  stated  that 
it  was  not  clear  that  when  the  State 
medical  society  was  "drumming  up" 
support  for  the  request,  the  change 
would  be  made  oh  a  budget-neutral 
basis:  that  is,  physicians  in  some  areas 
would  experience  increases  in  payments 
while  others  would  experience 
decreases  in  payments.  The  commenter 
believed  that  many  physicians  assimied 
that  all  areas  would  merely  be  brought 
up  to  the  higher  urban  rate. 

Response:  We  have  been  dealing  with 
the  North  Carolina  and  Ohio  medical 
societies  and  individual  physicians  on 
this  issue  for  over  2  years.  All  of  our 
correspondence  on  this  issue  stressed 
that  the  change  would  be  made  on  a 
budget-neutral  basis.  We  also  clearly 


stated  that  fact  in  the  June  1991 
proposed  rule  (56  FR  25817),  the 
November  1991  final  rule  (56  FR  59577), 
and  the  July  1993  notice  (58  FR  38002) 
on  the  fee  schedule. 

[Reduced  payment  for  urban  physicians] 

Comment:  Urban  physicians 
commented  that  they  had  already 
experienced  payment  reductions  under 
the  fee  schedule  and  that  they  should 
not  be  subject  to  fiuther  reductions. 

Response:  The  physician  fee  schedule 
did  generally  shift  payments  from  urban 
to  rural  areas.  This  occurred  largely 
because  some  urban  areas  were 
previously  ((aid  substantially  more  than 
rural  areas  for  the  same  service  and 
these  variations  were  Corrected  by  the 
application  of  the  GPds.  Also  the 
Congress  provided  that  the  GPCIs 
recognize  only  one-quarter  of  the 
practice  cost  differences  in  work  among 
areas  which  shifted  payments  to  rural 
areas.  Again,  we  are  approving 
statewide  areas  in  North  Carolina  and 
Ohio  because  the  changes  are  supported 
by  both  urban  and  rural  physicians  with 
the  understanding  that  there  would  be 
"winners"  and  "losers"  in  each  State. 
We  estimate  that  under  conversion  to  a 
statewide  locality  the  largest  general 
reduction  in  total  Medicare  payments 
any  area  will  experience  will  be  less 
than  2  percent  under  the  fully  effective 
''ee  schedule.  The  effect  on  an 
individual  physician  will  depend  on 
such  factors  as  mix  of  services. 
[Medical  education] 

Comment:  Some  commenters  stated 
that  urban  areas  are  major  training 
centers  for  medical  students  and 
therefore  should  not  have  their 
Medicare  payments  reduced. 

Response:  Although  we  recognize  that 
this  change  will  modestly  reduce 
payments  to  some  major  teaching 
institutions,  we  do  not  believe  this  will 
lead  to  any  adverse  effect  on  training  of 
medical  students.  As  a  matter  of  fact, 
the  change  to  a  statewide  locality  may 
help  achieve  other  medical  education 
objectives  such  as  making  it  more 
attractive  for  new  physicians  to  practice 
in  rural  areas  in  both  States. 
(AMA  resolution] 

Comment:  Some  urban  physicians 
commented  that  because  the  AMA 
House  of  Delegates  defeated  a  measure 
calling'for  a  single  national  payment 
area,  we  should  not  approve  requests  for 
statewide  payment  areas. 

Response:  We  see  no  relationship 
between  the  AMA's  action  and  this 
issue.  We  are  not  proposing  a  national 
payment  area.  The  North  Carolina  and 
Ohio  State  medical  societies  did  pass 
resolutions  calling  for  statewide 
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payment  areas.  We  believe  that 
overwhelming  support  for  the  change 
has  been  demonstrated  in  both  States. 

Final  Decision:  ^4o^th  Carolina  and 
Ohio  will  become  statewide  payment 
areas  effective  January  1, 1994 
(§  414.4(b)). 
{Corresponding  CPC2  Changes] 

Changing  fee  schedule  areas 
necessitates  corresponding  GPQ 
changes.  Converting  North  Carolina  and 
Ohio  to  statewide  payment  areas  will 
decrease  the  number  of  fee  schedule 
payment  areas  from  232  to  217:  21 
States  with  single  payment  areas,  the 
District  of  Columbia  (with  surroimding 
Maryland  and  Virginia  suburbs),  Puerto 
Rico,  the  Virgin  Islands,  and  29  States 
containing  a  total  of  193  payment  areas. 

The  new  1994  statewide  GPds  for 
North  Carolina  and  Ohio  are  the  budget- 
neutraJ  GPOs  showm  in  the  July  1993 
proposed  rule  (56  FR  38003).  As 
discussed  in  the  proposed  rule,  these 
GPCls  were  calculated  on  an  RVU- 
weighted  basis  to  ensure  that  the  same 
amount  of  payments  would  be  made 
within  a  State  after  the  conversion  to  a 
statewide  payment  aree  as  would  have 
been  made  had  the  conversion  not  been 
made.  We  are  republishing  these  GPQs 
for  the  remaining  29  States  with 
multiple  payment  areas  so  physicians  in 
States  that  might  consider  requesting  a 
change  to  a  statewide  payment  area  can 
compare  them  to  the  existing  multiple 
payment  area  GPds  in  the  State.  These 
GPOs  are  informational  only  and  have 
no  effect  on  existing  physician  fee 
schedule  payment  areas.  Any  of  these 
new  GPOs  would  become  effective  only 
if  the  State  meets  our  criteria  and 
changes  to  a  statewide  payment  area. 

RVU-Based  State  Geographic 
Practice  Cost  Indices  for 
States  PRESEhfriY  CoNTAif4if4G 
Multiple  Payment  Areas 


Slate 

WorV 

Prac- 
tice ex- 
pertte 

prac- 
tice 

Alatoama 

Arizona 

California 

Connecticut 

Florida _ 

Georgia 

Idaho _. 

lllir)ois 

Indiana 

Iowa  

Kansas  

Kentucky  

Louisiana 

Maine 

Maryland'  

Massachusetts  . 
Michigan „. 

0.975 
0.997 
1.036 
1.014 
0.987 
0.966 
0.966 
1.019 
0.990 
0.975 
0.958 
0.979 
0.987 
0.949 
1.023 
1.001 
1.037 

0.885 
0.998 
1.148 
I.OflR 
0.952 
0.932 
0.931 
1.049 
0.935 
0.918 
0.907 
0.902 
0.941 
0.938 
1.033 
1.115 
1.036 

0.824 
1.255 
1-370 
1.101 
1.253 
0.752 
0.889 
1.466 
0.534 
0.666 
1.134 
0.667 
0.930 
0.716 
0.904 
0.855 
1.483 

RVU-Based  State  Geogfiaphic 
PRACTtcE  Cost  Indices  for 
States  Presently  Containing 
Multiple  Payment  Areas— Con- 
tinued 


Prac- 

Mat- 

State 

Work 

tice  ex- 

prac- 

pense 

tice 

Mississippi 

0.963 

0.874 

a650 

Missoun 

0.976 

0.934 

1.274 

Nevada  

1.027 

1.099 

1.144 

NBw  «iGf  soy  

1.034 

1.099 

1.153 

NewYortt  

1.039 

1.140 

1535 

Oregon  —    _. 

0980 

iDoe 

0.951 

Pennsytwania  .... 

1.000 

0.984 

1.315 

Texas  

0.981 

0.922 

0.529 

Virginia  1 

0.977 

a939 

a562 

Washington 

1.009 

1.010 

1.064 

West  Virginia  .... 

0.973 

0.913 

0688 

Wisconsin  _ 

0.988 

0.954 

0.762 

'The  Maryiand  and  Virginia  State  GPCls 
shown  separateiy  do  not  include  the  parts  of 
Marytend  and  Virginia  Included  in  the  District 
of  Cotumbta  physician  tee  schedule  area.  The 
District  of  CoiumtJia  phvsician  fee  schedule 
paymerrt  area  Irwiudes  Washinglon  DC;  Prince 
Georges  arxj  Montgomery  Counties  in  Mary- 
land; arxJ  Fairfax  and  Arfington  Counties  artd 
the  City  of  Alexarxtha  in  Virginia 

We  are  also  publishing,  at  Addendum 
D,  the  1994  GPOs  for  all  fee  schedule 
areas.  These  GPQs  are  the  same  as  those 
in  Addendum  C  of  the  November  1991 
final  rule  except  for  the  following 
changes: 

•  Statewide  GPQs  for  North  Carolina 
and  Ohio  replace  the  17  locality  GPQs 
that  previously  existed. 

•  Washington  locality  4  is  eliminated. 
The  North  Carolina  and  Ohio  changes 

reflect  the  new  statewide  localities  in 
these  States.  Washington  locality  4  is 
eliminated  because  we  recently  became 
aware  that  it  is  not  a  true  geographic 
locality,  but  is  instead  a  specialty- 
specific  locality.  Washington  locality  3 
consists  of  13  Eastern  Washington 
Counties.  Locality  4  is  comprised  of  11 
of  these  same  counties,  but  for  general 
practitioners  only.  This  results  in 
specialty  payment  differentials  between 
general  practitioners  and  other 
specialists  for  the  same  services  in  the 
same  geographic  area.  Specialty 
payment  differentials  are  prohibited  by 
section  184B(c)(6)  of  the  Act.  Beginning 
in  1994,  general  practitioners  currently 
comprising  locality  4  will  be  iacluded 
in  locaHty  3  along  with  all  other 
physicians  in  the  13  counties 
comprising  area  3.  The  overall  effect  on 
physicians  and  the  Medicare  program 
will  be  negligible  as  the  overall  GAF  (a 
weighted  composite  of  the  three 
component  GPQs)  for  area  3  is  only 
0.009  higher  than  that  for  area  4,  and 
total  area  4  payments  are  only  about  0.5 
percent  of  total  area  3  payments. 


G.  Evaluation  and  Management  Services 

1.  Prolonged  Evaluation  and 
Management  Services  (CPT  Modifier 
-21) 

We  proposed  to  permit  billing  of  the 
CPT  -21  modifier  with  documentation 
for  CPT  codes  99205.  99215,  99223, 
99233.  99245,  99255, 99263, 99303, and 
99313.  We  proposed  that,  after  the  time 
of  the  evaluation  and  management 
service  had  exceeded  the  time  in  one  of 
the  specified  codes  by  30  minutes  or 
more  and  the  carrier  has  determined 
from  review  of  the  records  that  the 
services  were  appropriate,  the  carrier 
would  pay  1.00  RVU  for  each  additional 
15-minute  increment  of  time  past  the 
time  specified  in  the  code  plus  30 
minutes. 
[Proposal  inadequate  and  burdensome] 

Comment:  Commenters  stated  that  the 
proposed'additional  payment  for 
prolonged  evaluation  and  management 
services  was  inadequate  and  would  be 
burdensome  for  physicians  and  carriers. 
They  believed  that  it  is  inadequate  to 
pay  only  1  00  RVU  for  every  15  minutes 
after  the  highest  level  of  code  has 
exceeded  the  typical  time  by  30 
minutes,  because  the  physician  would 
have  to  spend  twice  the  typical  time 
with  the  patient  and  would  then  be  paid 
only  for  an  additional  15  minutes  of 
work.  The  commenters  stated  this 
would  result  in  additional  {Miyment  for 
only  a  few  cases. 

They  also  maintained  that  our 
proposed  policy  contradicts  our 
position  that  there  is  a  linear 
relationship  between  time  and  work. 
They  believed  the  proposed  policy 
creates  disincentives  for  physicians  to 
furnish  the  level  of  service  that  some 
Medicare  patients  need,  lliey  expressed 
the  opinion  that  the  policy,  as  proposed, 
would  be  burdensome  to  physicians 
who  would  have  to  provide  paper 
documentation  with  claims  and  would 
also  be  burdensome  and  expensive  for 
carriers  that  would  have  to  process 
those  claims  by  hand.  They  were 
concerned  that  payment  to  physicians 
would  be  delayed  as  a  result  of  the 
carrier  review  and  the  benefit  of 
electronic  claims  submission  would  be 
lost. 

Commenters  further  stated  that 
physicians  should  be  able  to  bill  for  a 
prolonged  service  when  a  patient 
remains  in  an  examining  or  treatment 
room  with  staff  for  an  extended  interval 
of  time,  consiuning  space,  time,  and 
resources  that  could  be  used  to  see  more 
patients  and  generate  other  income. 

Commenters  reconomended  the 
fcllowing  alternatives: 

•  We  uiould  assign  values  to  the 
CPTs  new  prolonged  services  codes  in 
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lieu  of  the  proposed  po!ic>'  to  pay  based 
on  the  CPT  modifier  -21.  Unlike  the  CPT 
modifier  -21,  these  codes  can  be  used 
with  any  level  of  visit  code  and, 
therefore,  can  accommodate 
circumstances  in  which  the  physician's 
extended  evaluation  and  management 
service  is  not  for  extended  coordination 
of  care  or  counseling  and  does  not  meet 
the  criteria  for  the  highest  level  of 
service.  Some  commonters  believed  that 
the  new  prolonged  services  codes  are 
preferable  to  the  CPT  modifier  because 
so  many  third  party  payers  do  not 
accept  modifiers. 

•  We  should  require  carriers  to  pay 
1.00  RVU  for  any  level  of  service  after 
the  duration  of  the  encounter  exceeded 
the  typical  time  by  15  minutes  without 
medical  review. 

•  We  should  require  carriers,  without 
any  prepayment  review,  to  pay  1.00 
RVU  when  the  typical  time  of  the 
highest  levels  of  evaluation  and 
management  codes  is  exceeded  by  15 
minutes  and  .hould  pay  1.00  RVU  for 
every  15-minute  increment  thereafter  as 
an  interim  measure  for  1994.  For  1995 
and  thereafter,  we  should  establish 
RVUs  for  the  prolonged  evaluation  and 
management  codes  and  discontinue 
paying  for  the  CPT  -21  modifier. 

Response:  We  are  convinced  by  the 
commenters  that  our  proposed  policy 
regarding  use  of  the  CPT  -21  modifier 
would  be  burdensome  to  both 
physicians  and  carriers.  Therefore,  we 
will  not  implement  the  proposed  policy 
for  1994.  Instead,  we  have  established 
interim  RVUs  for  the  1994  CPT  codes 
99354  and  99355  (prolonged  service  in 
the  office)  and  99356  and  99357 
(prolonged  inpatient  services).  Payment 
for  these  codes  will  be  made  only  when 
the  following  criteria  are  met: 

•  The  physician  has  furnished  and 
billed  one  of  the  following  CPT  codes 
for  the  patient  on  the  same  day: 

—In  the  case  of  99354:  99201  through 
99205,  99212  through  99215,  99241 
through  99245. 

—In  the  case  of  99355:  99354  and  one 
of  the  evaluation  and  management 
codes  required  for  99354  to  be  used. 

—In  the  case  of  99356:  99221  through 
99223,  99231  through  99233,  99251 
through  99255,  99261  through  99263, 
99301  through  99303.  99311  through 
99313. 

—hi  the  case  of  99357:  99356  and  one 
of  the  evaluation  and  management 
codes  required  for  99356  to  be  used. 

•  The  time  counted  towards  payment 
for  prolonged  evaluation  and 
management  services  includes  only 
direct  face-to-face  contact  between  the 
physician  and  the  patient  (whether  the 
service  was  continuous  or  not). 


•  The  medical  record  documents  the 

following  information: 

— ^The  content  of  the  evaluation  and 
management  service  code  billed. 

— ^The  duration  and  content  of 
prolonged  services  that  the  physician 
personally  furnished  after  the  typical 
time  of  the  evaluation  and 
management  service  had  been 
exceeded  by  at  least  30  minutes.  As 
the  1994  CPT  definition  states: 
"Prolonged  service  of  less  than  30 
minutes  total  duration  on  a  given  date 
is  not  separately  reported  because  the 
work  involved  is  included  in  the  total 
work  of  the  evaluation  and 
management  codes." 

The  time  to  be  counted  towards  the 
use  of  these  CPT  codes  (99354  through 
99357)  is  hmited  to  the  sum  of  all  direct 
physician-patient  face-to-face  time 
beginning  only  after  the  time  required  to 
perform  the  content  of  the  evaluation 
and  management  service  billed  has  been 
exceeded  by  30  minutes.  Therefore,  it 
does  not  include  time  that  a  patient 
spends  occupying  an  examination  or 
treatment  room  while  there  is  no  direct 
physician-patient  contact  or  time  spent 
with  a  nonphysician  "incident  to  a 
physician's  service."  For  example,  a 
physician  sees  a  patient  for  a  mid-level 
established  office  visit  (CPT  code  99213) 
for  asthma  and  begins  treatment  with 
oxygen  and  drugs  in  a  treatment  room 
in  the  office.  The  patient  remains  in  the 
office  for  2  hours  accompanied  by  a 
registered  nurse  employed  by  the 
physician.  The  physician  reevaluates 
the  patient  four  times,  for  5  minutes  of 
direct  physician-patient  face-to-face 
time  each  (that  is,  20  minutes  of 
evaluation  and  management  service  in 
addition  to  CPT  code  99213),  before 
sending  the  patient  home.  The 
physician  could  not  bill  using  CPT  code 
99354  because  the  duration  of  the 
encounter  did  not  exceed  the  typical 
time  of  CPT  code  99213  by  30  minutes 
or  more.  If  the  sum  of  the  direct 
physician-patient  face-to-face  time  had 
been  30  minutes  or  more  (that  is,  the 
time  required  to  perform  the  evaluation 
and  management  service  for  this  code), 
the  physician  could  have  billed  CPT 
code  99354  in  addition  to  CPT  code 
99213.  Of  course,  in  the  event  that  the 
carrier  requests  records,  the  time  must 
be  identified  in  the  medical  record. 

We  are  not  requiring  that 
documentation  be  submitted  with  these 
codes  when  they  are  billed.  However, 
we  expect  physicians  to  maintain  the 
documentation  necessary  to  substantiate 
the  content  and  the  duration  of  these 
services  when  they  bill  these  codes. 
Data  from  the  National  Ambulatory 
Medical  Care  Study  performed  by  the 


Public  Health  Service  indicate  that  the 
volume  of  these  codes  for  office  services 
should  be  very  small  (about  1  in  1,000 
visits  for  CPT  code  99354  and  about  1 
in  100.000  visits  for  CPT  code  99355). 
We  are  asking  carriers  to  carefully 
monitor  the  frequency  of  the  use  of 
these  codes  by  physicians  to  determine 
if  a  higher  level  of  medical  review 
becomes  necessary.  We  also  anticipate 
that  the  proportion  of  prolonged 
inpatient  services  billed  to  all  inpatient 
services  billed  will  be  about  the  same  as 
for  office  services. 

We  have  used  this  projected  volume 
for  purposes  of  the  budget-neutrality 
adjustment  to  all  RVUs.  and,  therefore, 
the  impact  of  making  this  change  is  very 
small.  Since  the  RVUs  for  these  new 
codes  are  interim  RVUs.  we  may  have 
to  readjust  RVUs  for  budget  neutrality 
based  on  the  actual  volume  of  these 
services  billed  in  1994. 

We  have  classified  the  office/ 
outpatient  prolonged  services  CPT 
codes  (99354  and  99355)  as  primary 
care  services  for  update  purposes 
because  they  are  an  extension  of  office 
services  that  are  classified  as  primary 
care  services.  Similarly,  we  have 
classified  the  inpatient  prolonged 
services  CPT  codes  99356  and  99357  as 
nonsurgical  services  for  update 
purposes  because  we  expect  the  primary 
use  of  these  codes  to  be  for  inpatient 
hospital  services  that  are  classified  as 
nonsurgical  services.  If  the  CPT 
Editorial  Panel  were  to  establish  a 
separate  series  of  codes  for  prolonged 
services  in  NFs.  we  would  consider 
them  to  be  primary  care  services. 

We  have  not  established  interim 
values  for  the  new  prolonged  services 
CPT  codes  99358  and  99359.  which  do 
not  require  any  direct  patient  contact, 
because  we  believe  that  they  are  so 
closely  related  to  case  management 
ser\'ices  that  they  must  be  considered  as 
part  of  our  ongoing  development  of  a 
case  management  policy. 
(Other  evaluation  and  management 
services] 

Comment:  Commenters  recommended 
that  we  permit  additional  payment  for 
prolonged  services  for  home  visits, 
ophthalmology  visits,  emergency 
department  visits,  and  time-based 
psychiatric  services  to  adequately 
compensate  physicians  performing 
these  evaluation  and  management 
services  when  a  prolonged  service  is 
furnished. 

Response:  We  will  not  permit  use  ot 
the  prolonged  services  codes  with  home 
visit  codes,  ophthalmology  visit  codes, 
or  emergency  department  codes  because 
they  do  not  have  typical  time  associated 
with  them  and  typical  time  is  the  basis 
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for  Die  use  of  the  prolonged  services 
code.  Of  these  services,  however,  we  are 
considering  applying  the  prolonged 
services  codes  to  home  visits  because  of 
the  nature  of  these  services,  and  we  will 
explore  methods  for  paying  physicians 
for  prolonged  services  during  home 
visits. 

We  are  less  concerned  with  the 
application  of  the  prolonged  services 
codes  to  ophthalmology  visits  because 
we  believe  that,  in  cases  in  which 
prolonged  services  are  furnished,  the 
ofBce  visit  or  consultation  codes  are 
more  appropriately  used  than  the 
ophthalmology  visit  codes.  When 
prolonged  services  are  furnished  on  the 
same  day  as  emergency  department 
visits,  we  expect  that  in  many  such 
cases  it  may  be  more  suitable  for  the 
physician  to  bill  the  appropriate  level  of 
hospital  observation  code  to  reflect  the 
continuing  evaluation  and  management 
services  the  physician  provides  to  the 
patient. 

We  believe  that  the  development  of 
new  codes  to  report  the  extended 
duration  of  psychiatric  services  is 
preferable  to  using  the  prolonged 
services  codes.  The  psychiatric  codes 
are  time  based  services  (for  example, 
psychotherapy;  approximately  45  to  50 
minutes)  whereas,  for  other  codes,  time 
is  only  an  adjunct  to  the  definition  of 
the  code.  Therefore,  if  additional  time 
b£nds  are  needed  to  describe  the 
prolonged  psychiatric  services,  this 
rould  be  done  by  adding  codes. 
Moreover.  CPT  code  90842  has  been 
added  for  prolonged  psychotherapy  of 
approximately  75  to  80  minutes. 
INonphysician  practitioners] 

Comment:  Commenters  state  that  any 
policy  that  pomits  physicians  to  bill 
and  be  paid  in  excess  of  the  routine 
average  visit  must  also  be  applied  to 
nonphysician  practitioners  like  clinical 
nurse  specialists,  medical  social 
workers,  physician  assistants,  and  nurse 
midwives  who  often  provide  the  same 
services  as  physicians.  Moreover,  they 
maintain  that  the  policy  should  not  be 
limited  to  the  highest  levels  of  codes 
because  often  the  patients  requiring 
prolonged  evaluation  and  management 
services  require  a  level  of  visit  that  is 
less  than  the  highest  level  but  a  duration 
of  care  that  is  considerably  longer  than 
the  highest  level  of  visit. 

Response:  The  work  for  which  we 
have  established  interim  RVUs  is  direct 
physician  and  {>at)ent  face-to-face 
prolonged  service.  No  payment  is 
available  for  the  prolonged  service  of 
physician  staff  "incident  to  a 
physician's  service."  However,  when 
physician  assistants,  nxn.se  practitioners, 
and  clinical  nurse  specialists  personally 


provide  prolonged  services  that  are 
covered  under  section  1861(sK2MK)  of 
the  Act.  they  may  bill  them  and  will  be 
paid  under  the  payment  rules  that  apply 
to  that  benefit. 

Final  Decision:  We  are  not  adopting 
the  proposed  policy.  In  response  to 
comments,  we  have  established  interim 
values  for  the  following  prolonged 
services  CPT  codes: 
99354;  Prolonged  physician  service  in 

the  office  or  other  outpatient  setting; 

first  hour— 1.74  total  RVUs 
99355;  each  additional  30  minutes — 

0.79  total  RVUs 
99356;  Prolonged  physician  service  in 

the  inpatient  setting;  first  hour — 1.74 

total  RVUs 
99357;  each  additional  30  minutes — 

0.79  total  RVUs 

An  explanation  of  bow  we  established 
these  interim  RVUs  is  contained  in 
section  V  of  this  final  rule.  We  will  pay 
these  services  on  the  same  day  as 
sp)ecined  evaluation  and  management 
codes  with  typical  times  without 
routinely  requiring  submission  of 
documentation.  We  have  not  established 
separate  payments  for  the  prolonged 
services  represented  by  CPT  codes 
99358  and  99359. 

2.  Ventilator  Management  on  the  Same 
Day  as  an  Evaluation  and  Management 
Service 

We  prop>osed  to  bundle  ventilation 
management  CPT  codes  94656,  94657, 
94660.  and  94662  into  evaluation  and 
management  services  and,  therefore, 
make  our  payment  for  them  consistent 
with  our  payment  for  critical  care  under 
the  current  CPT  definition  of  critical 
care.  We  proposed  to  accomplish  this 
change  by  designating  ventilation 
management  codes  as  "bundled" 
services  with  a  "B"  status  in  the ' 
Medicare  physician  fee  schedule 
database  (the  file  on  which  our  carriers 
base  payment)  and  by  distributing  the 
RVUs  for  these  services  across 
evaluation  and  management  services 
(mostly  subsequent  hospital  visit  codes). 
[Ventilation  management  the  same  day 
as  a  visit] 

Comment:  Some  commenters 
indicated  that  this  proposal  would 
eliminate  the  current  confusion 
regarding  which  codes  a  physician 
should  use  (that  is,  evaluation  and 
management  versus  ventilation 
management  codes)  to  bill  the  services 
furnished  and  that  it  would  provide  for 
more  appropriate  payment  for  the  work 
in  caring  for  ventilator  dependent 
patients. 

Other  commenters,  however,  stated 
that  payment  for  ventilation 
management  is  equitable  at  this  time 


and  that  the  current  payment  policy 
should  continue.  Commenters  gave  the 
following  reasons  for  continuing  the 
current  payment  policy: 

•  Billing  a  subsequent  hospital  visit 
in  place  of  ventilation  management 
would  result  in  overpayment  for 
subsequent  hospital  visits  when  the 
patient  is  not  ventilator  dependent  and 
would  result  in  inadequate  payment 
when  the  patient  is  ventilator 
dependent.  Commenters  consider  this  to 
be  analogous  to  bundling  EKGs  into 
evaluation  and  management  services. 

•  It  is  common  for  a  physician  to  be 
both  the  attending  physician  and  the 
physician  who  manages  the  ventilation, 
and  payment  should  be  equitable  for 
this  service. 

•  There  should  be  an  add-on  payment 
made  in  addition  to  the  evaluation  and 
management  service  when  the  patient  is 
ventilator  dependent  because  the  values 
for  the  highest  level  of  subsequent 
hospital  care  are  typically  met  for 
ventilator  dependent  patients  even 
when  the  additional  work  of  ventilation 
managi^ment  is  not  considered. 
Therefore,  the  highest  subsequent 
hospital  level  visit  does  not  adequately 
pay  physicians  for  the  additional  work 
in  caring  for  these  patients. 

•  The  physician  managing  the 
ventilator  may  not  be  able  to  justify 
billing  the  highest  level  of  subsequent 
hospital  visit  since  the  physical 
examination  and  history  are  of  a  low 
level,  although  the  medical 
decisionmaking  is  at  a  high  level. 

•  If  ventilation  management  is  not 
part  of  the  usual  preoperative  and 
postoperative  work  of  a  surgery  but  is 
furnished  by  a  surgeon  during  the 
postoperative  period,  bundling 
ventilation  nianagement  into  subsequent 
hospital  visits  would  make  it  more 
difficult  for  surgeons  to  be  paid  in 
addition  to  the  global  fee  for  the  surgery. 

•  Bundling  ventilator  management 
into  critical  care  resulted  in  a  flawed 
code. 

•  Revising  payment  for  ventilator 
management  to  make  it  consistent  with 
critical  care  would  not  only  compound 
the  error  but  would  increase  confusion. 

Some  commenters  recommended  that 
we  pay  both  the  evaluation  and 
management  service  and  the  ventilation 
management  but  pay  the  lowest  valued 
code  at  50  percent  of  the  payment  that 
would  be  made  if  it  were  the  only 
service  provided. 

Some  commenters  proposed  that  we 
both  eliminate  the  global  period  we 
have  assigned  to  ventilation 
management  and  pay  both  codes  at  their 
full  values. 

One  alternative  recommendation  was 
that  we  continue  to  include  a  payment 
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amount  for  the  ventilation  management 
codes  in  the  fee  schedule,  but  not  allow 
payment  on  the  same  day  that  another 
evaluation  and  management  service  is 
furnished  to  the  patient.  Under  this 
alternative,  ventilation  management 
services  would  only  be  bundled  into 
evaluation  and  management  services  if 
they  are  provided  in  conjunction  with  a 
separately  identifiable  evaluation  and 
management  service  on  the  same  day  as 
ventilation  management.  Only  the  RVUs 
currently  associated  with  a  significant 
separately  identifiable  subsequent 
evaluation  and  management  code  on  the 
same  day  would  be  redistributed  to  the 
hospital  visit  codes. 

Besponse:  As  a  result  of  our  review  of 
the  comments  on  this  issue,  we  have  not 
adopted  the  proposal  for  the  1994  fee 
schedule.  We  have  instead  accepted  the 
alternative  recommendation  that  we 
continue  to  maintain  the  RVUs  for 
ventilation  management  services  but 
pay  either  an  evaluation  and 
management  code  or  a  ventilation 
management  code,  but  not  both,  on  the 
same  day.  This  will  permit  physicians 
who  manage  the  beneficiary's 
N  entilation  but  do  not  provide  other 
evaluation  and  management  services  to 
be  paid  for  the  service  based  on  the 
values  established  for  that  work. 

Carriers  will  be  instructed  that  they 
may  not  pay  a  physician  for  both 
evaluation  and  management  and 
ventilation  management  (CPT  codes 
94656, 94657,  94660,  or  94662) 
furnished  to  a  patient  on  the  same  day. 
These  codes  will  no  longer  have  a  0 
global  period  and,  therefore,  CPT 
modifier  -25  will  no  longer  be  accepted 
for  this  code  to  justify  payment  for  an 
evaluation  and  management  service  the 
same  day  as  ventilation  management  for 
services  furnished  after  December  31, 
1993.  If  a  physician  bills  an  evaluation 
and  management  service  on  the  same 
day  as  ventilation  management,  the 
carrier  will  pay  the  evaluation  and 
management  code  and  will  reject  the 
ventilation  management  code  as  being 
covered  but  bundled  into  the  evaluation 
and  management  services  billed. 

We  believe  that  the  payment  for  an 
evaluation  and  management  service 
includes  management  of  ventilation. 
There  are  many  analogous  situations  in 
which  we  would  not  pay  separately  for 
management  of  a  particular  therapy  or 
service  required  by  the  beneficiary.  For 
example,  we  do  not  pay  a  physician  for 
management  of  hyperalimentation  in 
addition  to  the  payment  for  an 
evaluation  and  management  service. 
Therefore,  we  do  not  believe  it  is 
appropriate  to  pay  for  ventilation 
management  in  addition  to  payment  for 
an  evaluation  and  management  service. 


(Board  certification] 

Comment:  Some  commenters  stated 
that  the  current  billing  and  payment 
policy  for  ventilation  management 
should  continue,  but  that  the  billing  of 
the  service  be  limited  to  board  certified 
pulmonologists  or  intensivists.  The 
comnenters  indicated  that  billing  of  the 
ventilation  management  by  physicians 
without  these  credentials  represents 
billing  and  payment  for  an  inferior 
service,  which  is  not  in  the  patient's 
best  interest  and  which  results  in 
inappropriate  payment  by  Medicare. 

Response:  Limiting  payment  for 
ventilator  management  to  physicians 
with  specified  credentials  could  be 
considered  a  specialty  differential  and 
specialty  differentials  are  prohibited  by 
section  1848(c)(6)  of  the  Act. 

Find  Decision:  We  will  continue  to 
recognize  the  ventilation  management 
codes  (CPT  codes  94656,  94657,  94660, 
and  94662)  as  services  payable  imder 
the  physician  fee  schedule.  However, 
physicians  will  no  longer  be  paid  for 
ventilation  management  in  addition  to 
an  evaluation  and  management  service 
if  they  choose  to  bill  an  evaluation  and 
management  service,  even  if  the 
evaluation  and  management  service  is 
billed  with  a  CPT  modifier  -25. 

H.  Payment  for  Standby  Surgical  Team 

We  proposed  to  recognize  that 
standby  surgical  services  are  not 
physicians'  professional  services  to  an 
individual  patient  and,  therefore,  caimot 
be  paid  as  Part  B  "physicians'  services" 
(§  405.480(a)(2)). 
[Payment  to  hospitals] 

Comment:  Commenters  recommended 
that  we  increase  various  diagnosis- 
related  group  (DRG)  payments  when 
standby  surgical  teams  are 
predominately  used  to  recognize  the 
hospital's  increased  cost  because 
hospitals  will  be  required  to  pay  the 
standby  surgical  team. 

Response:  We  do  not  require  that 
hospitals  compensate  standby  surgical 
teams  for  availability  services.  Hospitals 
can  compensate  these  physicians  or 
require  availability,  an  uncompensated 
activity,  as  a  condition  for  staff 
privileges.  There  is  no  special  process 
available  to  increase  DRG  payments  for 
selected  types  of  cases.  We  assume  that 
if  hospitals  compensate  physicians  for 
availability  services  for  certain  cases, 
they  include  these  payments  in  the 
charges  they  report  to  Medicare.  The 
DRG  relative  weights  are  recalibrated 
annually  based  on  the  most  recent 
Medicare  impatient  charge  data 
available.  Thus,  if  hospitals  report 
increased  charges  for  certain  classes  of 
patients  due  to  standby  costs,  then  the 


weights  of  the  DRGs  to  which  those 
cases  are  assigned  should  increase  at  a 
faster  rate  than  other  %veights,  leading  to 
a  higher  payment.  This  recalibration 
and  the  annual  update  of  the 
prospective  payment  standardized 
amoimts  are  the  only  methods  available 
under  the  system  to  increase  payments. 
[Direct  patient  service) 

Comment:  One  commenter  stated  that 
the  standby  service  does  meet  each  of 
the  conditions  for  payment  for  services 
of  physicians  to  provider  patients  in 
§  405.550(b),  and,  therefore,  the  service 
should  be  paid  by  carriers  as  a 
physician  service  under  the  physician 
fee  schedule.  For  example,  the 
commenter  provided  analysis  based  on 
the  requirements  in  §  465.550(b)  that  the 
standby  surgeon  personally  furnished 
the  service  for  an  individual  patient,  the 
service  contributed  directly  to  the 
diagnosis  or  treatment  of  an  individual 
patient,  and  the  physician  ordinarily 
performed  the  service. 

Response:  We  disagree  with  the 
commenter's  analysis.  In  order  for  a 
physician  service  to  be  covered,  the 
physician  must  furnish  some 
identifiable  service  to  the  patient.  For 
example,  the  physician  may  furnish  a 
direct  hands-on  service  as  is  commonly 
furnished  with  a  visit  or  a  medical  or 
surgical  procedure.  On  the  other  hand, 
the  physician  may  furnish  a  service 
without  having  direct  physical  contact 
with  the  patient.  This  type  of  service, 
for  example,  may  consist  of  a 
physician's  visualization  of  some  aspect 
of  the  patient's  condition  without  the 
interposition  of  a  third  person's 
judgment.  Direct  visualization  is 
possible  by  means  of  x-rays,  an 
electrocardiogram,  tissue  samples,  etc. 
With  the  standby  service,  the  surgeon 
does  not  furnish  a  direct  hands-on 
service  for  a  patient,  nor  does  he  or  she 
visualize  some  aspect  of  the  patient's 
condition.  While  there  may  be  a  service 
in  the  form  of  being  available  to  furnish 
what  could  become  a  physician  service 
to  a  patient,  this  availability  does  not 
qualify  as  a  physician  service  that  is 
payable  under  the  physician  fee 
schedule. 
[Costs  to  physicians  of  standby  services] 

Comment:  One  commenter  stated  that 
the  thoracic  surgeon  who  is  standing  by 
sees  the  patient  ahead  of  time,  reviews 
the  angiogram,  consults  with  the 
cardiologist,  and  maintains  his  or  her 
availability  unencumbered  by  other 
tasks  in  the  event  surgical  intervention 
is  needed.  These  standby  services  are 
similar  to  consultation  services.  The 
commenter  recommended  that  RVUs  be 
established  that  recognize  the  resource 
costs  involved  in  furnishing  standby 
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sufgical  services  when  they  are 
requested  by  cardiologists.  Another 
commenter  recommended  that  a  code 
reflecting  an  hourly  rate  for  these 
services  be  used. 

Response:  The  standby  service  does 
not  constitute  a  physician  service  to  the 
patient  because  it  does  not  meet  the 
requirements  set  forth  in  the  law  and  at 
§  405.550(b).  However,  the  service  that 
precedes  the  standby  service  would 
have  to  be  reviewed  to  determine  if  a 
covered  service  has  been  furnished.  If 
the  surgeon,  for  example,  performs  all 
the  activities  included  in  a  consultation, 
that  is,  a  problem-focused  history,  • 
problem-focxised  examination,  and 
medical  decisionmaking,  the  carrier 
could  allow  payment  for  a  covered 
consultation.  (A  consultation  is  defined 
in  the  1994  CPT  as  a  "  •  *  "type  of 
service  provided  by  a  physician  whose 
opinion  or  advice  regairding  evaluation 
and/or  management  of  a  specific 
problem  is  requested  by  another 
physician  or  other  appropriate 
source.  •  •  •  The  request  for  a 
consultation  from  the  attending 
physician  or  other  appropriate  source 
and  the  need  for  consultation  must  be 
documented  in  the  patient's  medical 
record.  The  consultant's  opinion  and 
any  services  that  were  ordered  or 
performed  must  also  be  documented  in 
the  patient's  medical  record  and 
commimicated  to  the  requesting 
physician  or  other  appropriate  source.") 
Reviewing  the  angiogram  and 
discussing  the  case  with  the  cardiologist 
does  not  constitute  a  covered 
consultation. 
(Criteria  for  standby  services] 

Comment:  A  commenter  suggested 
that  we  develop  specific  criteria  as  to 
when  a  standby  surgical  team  is 
medically  necessary.  For  example,  the 
commenter  believed  that  a  standby 
surgical  team  might  not  be  necessary  for 
all  patients  undergoing  angioplasty 
procedures,  but  rather  only  for  patients 
whose  medical  conditions  meet  certain 
criteria.  The  commenter  stated  that  once 
we  have  established  the  criteria  for 
medically  necessary  services,  physician 
availability  could  be  a  covered  Part  B 
service.  The  commenter  believed  the 
physician  should  be  allowed  to  bill  a 
consultation  in  these  cases. 

Response:  As  discussed  in  the 
immediately  preceding  response,  the 
standby  service  does  not  constitute  a 
covered  physician  fee  schedule  service. 

Final  Decision:  We  have  decided  to 
finalize  the  proposed  policy  for  the 
services  of  the  standby  surgical  team. 
Under  this  policy,  the  services  of  the 
standby  surgical  team  furnished 
beginning  January  1, 1994.  will  be 


considered  hospital  services.  The 
physician  is  precluded  from  billing  the 
oeneficiary  for  these  services  furnished 
beginning  Janiiaiy  1, 1994. 

7.  Clinical  Laboratory  Interpretation 
Services 

Li  the  final  physician  fee  schedule 
rule  pubUshed  in  November  1991,  we 
announced  that  we  will  recognize 
payment  for  the  laboratory  physician's 
interpretation  of  any  of  15  specific 
clinical  laboratory  tests.  The  College  of 
American  Pathologists  had  requested 
that  10  other  clinical  laboratory  tests  be 
considered  for  addition  to  the  list.  These 
ten  codes  follow: 

800S9 — Hepatitis  panel 
83661 — LS  ratio;  quantitative 
84181— Protein;  Western  Blot,  with 

interpretations  and  report,  blood  or  other 

body  fluid 
8418— Protein;  Western  Blot,  with 

interpretations  and  report,  blood  or  other 

body  fluid:  immunological  prot>e  for  band 

idenUfication.  each 
88371 — Protein  analysis  of  tissue  by  Western 

Blot,  with  interpretation  and  report 
88372 — Protein  analysis  of  tissue  oy  Western 

Blot,  with  interpretation  and  report; 

inununological  probe  for  band 

identification,  each 
8S555 — Osmotic  fragility.  RBC;  unincubated 
85557— Osmotic  fragility,  RBC;  incubated 
85732— Thromboplastin  time,  partial  (PTT); 

subsUtution  plasma 
87177 — Ova  and  Parasites,  direct  smears. 

concentration  and  identification 

A  majority  of  carrier  medical  directors 
(CMDs)  agree  that  the  following  four 
codes  should  be  added  to  the  list: 
84181,  84182.  88371.  and  88372.  As  a 
result,  we  proposed  to  add  these  four 
codes  to  the  clinical  laboratory 
interpretation  list. 
(Services  to  be  added  to  the  list] 

Comment:  Several  organizations  and 
physicians  recommended  that  more 
than  the  four  proposed  clinical 
laboratory  services  be  included  on  the 
list  of  clinical  laboratory  interpretation 
services.  They  recommended  that  an 
additional  six  CPT  codes  (80059,  83661, 
85555.  85557,  85732. and  87177)  be 
included  on  the  list  for  CY  1994. 
Another  commenter  recommended  that 
of  the  10  CPT  codes  proposed  in  the 
July  1993  proposed  rule  (58  FR  38005) 
all  should  be  included  except  CPT 
codes  80059  (Hepatitis  Panel)  and  83661 
(LS  ratio,  quantitative).  The  commenter 
believed  it  would  be  difficult  for  a 
laboratory  physician  to  provide  a 
meaninghil  interpretation  of  the 
hepatitis  panel  results  outside  the 
clinical  context.  Similarly,  the 
commenter  stated  that  it  would  be 
difficult  for  a  pathologist  to  provide  a 
clinically  meaningful  interpretation  of 
CPT  code  83661  in  the  absence  of 


significant  additional  radiologic,  | 

ultrasound,  or  clinical  information.  For 
both  codes,  the  commenter  added  that, 
if  a  pathologist's  assistance  is  required, 
which  should  be  only  occasionally,  it 
should  be  specifically  requested  by  the 
attending  clinician. 

Response:  We  consulted  with  a  panel 
of  CMDs  to  reexamine  whether  the  six 
excluded  CPT  codes  (that  is.  codes 
80059, 83661,  85555.  85557,  85732,  and 
87177)  should  be  considered  clinical 
laboratory  interpretation  services  for 
which  interpretation  services  are 
recognized.  There  was  a  consensus  that 
these  codes  should  continue  to  be 
excluded  from  the  list.  We  are, 
therefore,  pursuing  our  initial  proposal 
to  include  only  the  fout  codes  84181. 
84182,  88371,  and  88372  on  the  clinical 
laboratory  list. 

We  also  note  that  while  we  will  not 
recognize  payment  for  the  remaining  six 
codes  under  the  clinical  laboratory 
interpretation  policy,  there  remains  the 
opportunity  for  laboratory  physicians  to 
seek  payment  for  these  services  as 
clinical  consultations  if  the  criteria  in 
§  405.556(b)  are  met. 

[Circtmistances  for  recognition  of  a 
physician  laboratory  service] 

Comment:  One  organization  suggested 
that  we  create  an  additional  code  to 
describe  the  circumstances  under  which 
a  physician  laboratory  service  is 
recognized  for  each  of  the  four 
additional  clinical  laboratory  codes 
(CPT  codes  84181, 84182, 88371, and 
88372).  The  organization  believed  that 
our  decision  to  expand  the  list  to 
include  the  additional  codes  may  cause 
confusion  among  laboratories 
performing  the  procedures,  resulting  in 
duplicate  services  and  payments.  The 
commenter  believed,  for  example,  that  a 
laboratory  performing  CPT  code  84181 
is  required  to  furnish  an  analysis  of 
Protein;  Western  Blot,  with 
interpretation  and  report,  on  blood  or 
other  body  fluid.  Therefore,  in  the 
commenter's  opinion,  an  interpretation 
and  report  are  part  of  the  procedure,  and 
it  is  inappropriate  to  pay  for  a  second 
interpretation  of  the  same  proceduro. 

Response:  We  believe  that  additional 
codes  are  unnecessary.  We  intend  to  use 
the  same  coding  process  we  established 
for  the  initial  15  clinical  laboratory  CPT 
codes  published  in  the  November  1991 
final  rule  (56  FR  59565).  The 
unmodified  code  will  be  used  by  a 
laboratory  to  claim  payment  for  the  code 
under  the  clinical  laboratory  fee 
schedule.  The  code  with  a  modifier  -26 
will  be  used  to  designate  the  laboratory 
physician's  interpretation  of  the  clinical 
laboratory  test. 
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Final  Decision:  We  have  decided  to 
expand  the  initial  list  of  clinical 
laboratory  interpretation  codes  to 
include  the  four  proposed  codes.  We 
have  decided  not  to  expand  the  initial 
list  to  include  the  six  additional  codes 
proposed  by  the  College  of  American 
Pathologists. 

/.  Payment  for  Selected  Multiple 
Echocardiography  Procedures 

(Multiple  nonsurgical  procedure 
reductions  for  echocardiography] 

We  proposed  to  reduce  the  payment 
for  the  TC  and  the  PC  of  CPT  codes 
93307,  93308,  93320,  93321.  and  93325 
for  the  second  and  subsequent  services 
if  more  than  one  of  these  procedures  is 
himished  on  the  same  day  by  the  same 
physician  or  supplier  for  the  same 
patient.  We  proposed  to  pay  the  highest 
valued  CPT  code  in  full  (subject  to  the 
deductible)  and  pay  50  percent  of  the 
payment  amount  of  the  other  CPT  codes 
in  this  group. 

Comment:  A  few  commenters 
supported  the  proposal.  They  believed 
that  the  reduction  in  payment  for 
multiple  echocardiograms  will  result  in 
the  elimination  of  unnecessary  services. 
They  stated  that  unnecessary  full  study 
echocardiograms  are  frequently  ordered 
to  generate  sufficient  revenue  to  cover 
office  costs  and  to  ensure  the  physician 
a  higher  level  of  personal  income, 
without  regard  to  what  is  needed  for  the 
patient.  They  maintained  that  a 
physician  has  every  incentive  to  order 
multiple  services  faiiacause  the 
echooardiogram  is  often  ordered  and 
furnished  by  the  physician  who  will  be 
paid,  it  is  not  dangerous  or 
uncomfortable  for  the  patient,  and  it  is 
always  paid  by  Medicare. 

Many  commenters,  however,  objected 
to  reducing  payment  for  the  subsequent 
echocardiography  procedures  if  they  are 
performed  on  the  same  day  by  the  same 
provider.  They  indicated  that  the 
physician  work  RVUs  for  these  services 
were  established  based  on  the 
assumption  that  these  services  were 
always  performed  together  and. 
therefore,  reducing  payment  for  the 
subsequent  services  would  result  in 
underpaying  them.  Other  commenters 
indicated  that  it  was  inappropriate  to 
reduce  the  TC  of  these  services  because 
TCs  are  exclusively  practice  expense 
and  practice  expense  is.  by  law.  to  be 
based  on  historic  charges.  Commenters 
also  indicated  that  the  OBRA  '93 
"overvalued  procedure"  reductions  are 
likely  to  require  us  to  reduce  the 
pajmnent  for  the  TCs  of  these  services 
and  that  a  double  reduction  would  be 
particularly  inappropriate. 

Commenters  stated  that  the  reduction 
m  payment  for  echocardiograms  will 


further  the  current  trend  towards 
subspecialization  in  invasive  cardiology 
rather  than  non-invasive  cardiology, 
increasing  the  risk  to  patients  and 
increasing  the  cost  to  Medicare  as  more 
patients  who  could  have  been  diagnosed 
by  the  less  costly  echocardiogram 
receive  invasive  tests. 

Conunenters  believed  that  if  we 
im[>ose  these  reductions  in  f)ayments, 
physicians  will  cease  furnishing  these 
services  in  their  offices  because  of 
inadequate  payment  to  cover  the  high 
fixed  costs  of  equipment,  staff,  and 
maintenance.  Conunenters  stated  that 
physicians  will  then  subject  patients  to 
more  invasive  tests,  such  as  cardiac 
catheterization,  in  hospital  outpatient 
departments  and  ASCs  in  place  of 
echocardiograms.  The  net  effect  will  be 
greater  risk  and  discomfort  for  patients, 
more  jwyment  to  physicians  for  these 
more  risky  procedures,  and  higher  costs 
to  Medicare  for  the  facility  costs  related 
to  the  procedures. 

Response:  We  have  carefully  reviewed 
the  documentation  for  the  valuation  of 
these  services  and  we  agree  that  the 
physician  work  in  each  service  was 
valued  based  on  the  assumption  that 
doppler  or  color  doppler  were  typically 
performed  at  the  same  session  as  an 
echocardiogram.  Payment  must  be 
established  as  specified  in  the  statute 
regardless  of  the  utilization  incentives 
that  might  be  created  by  payments  based 
on  the  law's  requirements. 

Final  Decision:  We  will  not 
implement  the  proposed  policy. 
However,  regardless  of  our  decision  not 
to  implement  the  proposed  policy,  the 
practice  expense  component  for  some  of 
these  services  will  be  reduced  as  a  result 
of  the  OBRA  '93  "overvalued 
procediu*"  reductions. 

Based  on  the  comments  we  have 
received  on  this  issue  and  the  way  these 
codes  were  valued  by  the  Harvard 
research  team,  we  believe  that  the 
codes,  as  written,  do  not  adequately 
describe  these  services.  We  will 
consider  recommending  that  the  CPT 
Editorial  Panel  and  the  appropriate 
physician  specialty  societies  consider 
revisions  to  the  codes  to  accurately 
represent  the  services  provided. 

In  spite  of  our  decision  not  to 
establish  multiple  nonsurgical 
procedure  reductions  for 
echocardiography,  we  will  continue  to 
consider  whether  there  are  efficiencies 
in  the  provision  of  other  nonsurgical 
procedures  which  should  result  in 
reduced  payment  when  more  than  one 
service  in  a  category  is  provided  on  the 
same  day  to  a  single  beneficiary.  If  we 
find  other  services  for  which  we  believe 
that  a  reduction  is  appropriate,  we  will 
propose  payment  reductions  in  the 


Federal  Register  for  public  comment 
before  we  make  a  final  decision. 
(Additional  payment  for  other  codes] 

Comment:  A  commenter  indicated 
that  additional  payment  for  color 
doppler  (CPT  code  93325)  should  be 
available  with  CPT  codes  93880.  93925, 
and  93970. 

Response:  By  CPT  definition,  these 
codes  represent  complete  studies, 
including  color  flow  velocity  mapping 
or  imaging,  and  were  valued  as  such. 
Therefore,  the  conunenter's 
recommendation  would  result  in  an 
overpayment  for  these  services,  and  we 
are  not  accepting  this  recommendation. 
[Credentials  for  technicians  and 
physicians] 

Comment:  Commenters  expressed  the 
opinion  that  we  should  require  that  the 
echocardiography  technician  and  the 
physician  who  interprets  the 
echocardiogram  be  board  certified  as  a 
condition  of  payment  for  the 
performance  or  the  interpretation  of  an 
echocardiogram. 

Response:  A  requirement  for  board 
certification  would  limit  the  payment  to 
a  particular  specialty  of  physician. 
Section  1848(c)(6)  of  the  Act  sjjecifically 
prohibits  the  inclusion  of  a  specialty 
differential  in  the  fee  schedule. 
[Work  and  practice  expense  RVUs] 

Comment:  Commenters  stated  that  the 
current  practice  expense  RVUs  for 
echocardiography  are  inadequate  to  pay 
for  the  costs  of  equipment,  qualified 
staff,  retraining  costs,  and  supplies 
necessary  to  perform  the  test  adequately 
and  that  the  physician  work  RVUs 
continue  to  understate  the  value  of 
physician  work  in  interpreting  the  test. 

Response:  The  practice  expense  for 
these  services  is  set.  as  the  law  requires, 
based  on  the  historic  charges  for  the 
procedures.  As  discussed  in  section  III 
of  this  final  rule,  the  practice  expense 
RVUs  for  some  of  these  services  were 
reduced  as  required  by  OBRA  '93. 

The  work  RVUs  for  these  procedures 
were  reviewed  as  a  result  of  the 
comments  we  received  on  the  1992 
physician  fee  schedule.  As  a  result  of 
that  review,  the  work  RVUs  for  CPT 
code  93307  were  increased  6t)m  0.41  in 
1992  to  0.80  in  1993;  the  work  RVUs  for 
CPT  code  93308  were  increased  from 
0.15  in  1992  to  0.55  in  1993;  the  work 
RVUs  for  CPT  code  93325  were 
increased  from  0.00  in  1992  to  0.07  in 
1993.  The  work  RVUs  for  CPT  codes 
93320  and  93321  were  not  increased. 
The  commenters  presented  no  rationale 
to  support  their  allegation  that  the  work 
RVUs  for  these  services  continue  to  be 
undervalued.  Therefore,  we  have  made 
no  changes  to  the  work  RVUs  for  these 
services. 
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Fktaf  Decision:  We  have  not  adopted 
the  proposal  to  reduce  payment  when 
doppler  or  color  doppler  is  billed  on  the 
same  day  as  an  echocardiogram. 

JC  Purchase  of  Surgical  Pathology 
Technicd  Component  (TC)  Services 

The  purchased  diagnostic  test 
provision  applies  to  diagnostic  tests, 
other  than  clinical  laboratory  tests, 
covered  under  section  1861(s)(3)  of  the 
Act.  These  tests  include  x-rays, 
electroencephalograms,  and  ultrasound 
services.  Under  the  statutory  provision 
governing  purchased  diagnostic  tests, 
section  1842(n)  of  the  Act.  the 
purchasing  physician  must  identify  the 
supplier  from  whom  he  or  she 
purchased  the  test  and  the  amount  the 
supplier  charged  the  billing  physician 
net  of  any  discount.  Under  the 
physician  fee  schedule,  the  amount  for 
the  purchased  test  equals  the  lesser  of 
the  billing  physician's  fee  schedule  or 
the  price  he  or  she  paid  for  the  service. 
We  proposed  to  apply  the  purchased 
diagnostic  test  provisions  to  the  TC  of 
a  surgical  pathology  service  purchased 
by  a  pathologist  from  another 
laboratory. 

Comment:  A  commenter  requested 
that  the  prohibition  on  mark-up  be 
applied  not  only  to  a  pathologist  who 
purchases  the  TC  from  another 
laboratory  but  to  any  physician  who 
purchases  the  TC  of  a  surgical  pathology 
service. 

Response:  The  statute  does  not  apply 
the  prohibition  against  the  mark-up  on 
purchased  diagnostic  tests  to  a 
particular  physician  specialty.  Rather,  it 
applies  to  physicians  in  general.  To 
ensure  compliance  with  the  statute,  we 
are  applying  the  purchased  diagnostic 
test  provision  to  the  TC  of  surgical 
pathology  services  purchased  by  any 
physician,  not  just  a  pathologist. 

Comment:  A  commenter  requested 
that  the  purchased  test  provision  be 
applied  not  only  to  the  physician's 
purchase  of  the  TC  for  surgical 
pathology  but  to  all  pathology  services 
for  which  there  is  a  TC  value  under  the 
physician  fee  schedule. 

Response:  Our  proposal  did  not 
contemplate  the  application  of  the 
purchased  diagnostic  test  provision  to 
surgical  pathology  services.  Surgical 
pathology  services  represent  the  bulk  of 
physician  pathology  services  that  have 
both  TC  and  PC  values.  However,  there 
are  a  few  other  physician  pathology 
services,  such  as  cytopathology  and 
hematology  services,  that  have  both  TC 
and  PC  values.  To  be  consistent,  we 
need  to  apply  the  purchased  diagnostic 
test  provision  to  these  services  also. 
Therefore,  we  are  broadening  our 
'>roposal  to  apply  the  purchased 


diagnostic  test  provision  to  the  TC  of  all 
physician  pathology  services,  not  just 
surgical  pathology  services. 

Final  Decision:  We  have  decided  to 
add  the  TC  services  of  physician 
pathology  services  purchased  from 
another  laboratory  to  those  services 
subject  to  the  purchased  diagnostic  test 
provision.  This  policy  will  take  e^ect 
for  services  furnished  beginning  January 
1, 1994. 

L.  CPT  Codes  for  Occupational  Therapy 

We  proposed  to  allow  occupational 
therapists  (OTs)  to  bill  for  their  services 
using  the  appropriate  CPT  physical 
medicine  codes  (97000  series).  For 
purposes  of  this  discussion,  PT  and  OT 
refer  to  the  respective  therapists  in 
independent  practice. 
(Use  of  CPT  codes) 

Comment:  Commenters  supported 
permitting  OTs  to  bill  for  their  services 
using  the  CPT  codes  that  describe  the 
services  they  perform.  They  noted  that, 
like  physical  therapy  services, 
occupational  therapy  services  are 
"physicians'  services"  for  the  purposes 
of  the  fee  schedule  and,  therefore, 
should  be  paid  using  the  same  codes 
and  on  the  same  basis. 

Some  commenters  supported 
revisions  to  the  current  HCPCS  code  for 
occupational  therapy  (H5300),  defining 
the  code  as  30  minutes  of  treatment,  and 
the  creation  of  a  second  code  to  provide 
payment  for  each  additional  15-minute 
increment  of  treatment.  They  indicated 
that  this  would  be  the  simplest  and 
fairest  way  of  billing  and  being  paid  for 
their  services. 

Other  commenters  supported 
permitting  OTs  to  bill  for  their  services 
using  CPT  codes  and  the  duration  of  the 
visits  in  which  the  services  are 
provided.  These  commenters  asked  for  a 
new  code  that  would  be  billed  in 
addition  to  the  CPT  codes  and  HCPCS 
Code  H5300  that  would  represent  an 
additional  15  minutes  of  service  and 
prevent  carriers  from  performing 
prepayment  review  of  medical  necessity 
beyond  the  initial  30  minutes  of  service. 

Response:  We  believe  that  the  ciurent 
distinction  between  services  that  can  be 
billed  by  OTs  as  opposed  to  PTs  is 
inappropriate  and  that  OTs  should  be 
able  to  bill  for  all  covered  OT  services 
that  they  are  legally  allowed  to  perform. 
Therefore,  effective  for  occupational 
therapy  services  provided  after 
December  31, 1993,  OTs  may  bill  the 
CPT  or  HCPCS  codes  that  the  carrier 
determines  may  be  covered  by  Medicare 
as  occupational  therapy.  The  OT  will  be 
paid  the  fee  schedule  amount  for  those 
services  the  carrier  determines  are 
covered  by  Medicare.  OTs  may  also  bill 


HCPCS  codes  Q0109  and  QOllO  for  the 
occupational  therapy  evaluations  they 
perform.  Moreover,  they  may  continue 
to  bill  HCPCS  Code  H5300  if  there  is  no 
CPT  code  that  describes  the 
occupational  therapy  service  furnished, 
but  they  may  not  bill  HCPCS  Code 
H5300  and  a  CPT  code  on  the  same  day, 
nor  may  they  bill  HCPCS  Codes  Q0109 
or  QOllO  on  the  same  day  as  HCPCS 
Code  H53C0. 

After  the  CPT  Editorial  Panel  revises 
the  coding  of  the  physical  medicine 
codes,  we  will  determine  if  the  need 
continues  to  exist  for  these  HCPCS 
codes. 

We  have  not  created  another  HCPCS 
code  for  increments  of  time  beyond  the 
first  30  minutes  because  we  believe  that 
between  the  CPT  codes  available  to  OTs 
and  the  HCPCS  codes  (H5300,  Q0109, 
QOllO),  OTs  have  sufficient  codes  to 
use  to  bill  their  services. 
(Range  of  billable  codes] 

Comment:  Commenters  opposed  any 
restriction  on  the  use  of  CPT  codes  by 
OTs.  They  indicated  that  OTs  provide 
services  that  are  found  in  the  physical 
medicine,  neurology,  musculoskeletal, 
psychiatry,  and  case  management 
sections  of  the  CPT.  and  they  should  be 
able  to  bill  and  be  paid  for  any  of  these 
services. 

Response:  The  change  in  coding  and 
payment  is  intended  to  provide 
equitable  payment  under  the  physician 
fee  schedule  for  covered  services  and 
does  not  affect  the  coverage  of 
occupational  therapy  or  physical 
therapy  services.  Occupational  therapy 
and  physical  therapy  services  are 
"physicians'  services"  under  the  fee 
schedule  because  the  deBnition  of 
"physicians'  services"  in  section 
1848(j)(3)  of  th«  Act  includes  covered 
physical  therapy  and  occupational 
therapy.  Hence,  when  the  services  of 
OTs  and  PTs  are  covered  by  Medicare, 
they  are  paid  under  the  fee  schedule  on 
the  same  basis  as  the  services  of 
physicians  or  other  entities  paid  under 
the  physician  fee  schedule.  If  services 
are  not  covered  by  Medicare,  no 
payment  is  available  for  them. 

Although  we  have  a  national  fee 
schedule  that  is  code  specific,  we  do  not 
have  a  code  specific  national  coverage 
poUcy  that  identifies  which  services 
listed  in  the  CPT  are  covered  as  physical 
therapy  or  occupational  therapy. 
Therefore,  carriers  are  responsible  for 
determining  if  the  services  are  covered 
occupational  therapy  or  physical 
therapy  services  within  the  coverage 
instructions  we  have  provided.  If  the 
carrier  determines  that  a  service  listed 
in  the  CPT  is  a  covered  occupational 
therapy  or  physical  therapy  service,  the 
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carrier  must  pay  based  on  the  physician 
fee  schedule.  If  the  carrier  determines 
that  no  coverage  is  available  for  the 
service  under  the  physical  therapy  or 
occupational  therapy  benefit,  the 
physician  fee  schedule  is  irrelevant 
since  no  payment  may  be  made  for  the 
service. 

Final  Decision:  OTs  in  independent 
practice  may  bill  for  covered  services 
using  CPT  codes  (excluding  visit  or 
consultation  codes)  or  HCPCS  code 
H5300.  Initial  evaluations  for 
establishment  of  a  plan  of  care  should 
be  billed  using  HCPCS  code  Q0109  and 
periodic  reevaluations  of  the  plan  of 
care  should  be  billed  using  HCPCS  code 
QOllO.  OTs  may  not  bill  HCPCS  code 
H5300  on  the  same  day  as  HCPCS  codes 
Q0109  or  QOllO. 

M.  RVUsfor  Services  Not  Covered  by 
hdedicare 

We  proposed  RVUs  for  services  for 
which  we  tiave  not  assigned  RVUs 
either  because  the  services  are  not 
covered  by  Medicare  or  because  the 
services  are  rarely  furnished  to 
Medicare  beneficiaries  and  we  have  no 
reliable  data  for  them. 

Comment:  We  received  a  number  of 
comments  requesting  that  we  defer  our 
establishment  of  RVUs  for  these  codes 
until  the  RUC  has  had  an  opportimity  to 
evaluate  these  codes  and  provide 
recommendations. 

Response:  We  agree  with  the 
commenters  and  will  defer  establishing 
RVUs  for  services  not  covered  by 
Medicare. 

Final  Decision:  With  a  few  exceptions, 
we  have  decided  to  retain  the  carrier- 
priced  status  of  the  CPT  codes  that  are 
rarely  furnished  to  Medicare 
beneficiaries  for  the  1994  physician  fee 
schedule.  In  addition,  we  have  decided 
not  to  establish  RVUs  for  CY  1994  for 
services  that  are  not  covered  by 
Medicare. 

m.  OBRA  '93  Provisions  and 
Implementing  Policies 

OBRA  '93  contains  modifications  to 
certain  payment  policies  for  physicians' 
services  under  the  physician  fee 
schedule.  The  legislation  requires 
revisions  to  the  following  issues. 

A.  Practice  Expense 

We  compute  practice  expense  RVUs 
by  applying  historical  practice  cost 
percentages  to  a  base  allowed  charge  for 
each  service.  If  reliable  charge  data  did 
not  exist  ojif  a  code  was  new  in  1992 
or  1993,  webased,  to  the  extent 
possible,  the  practice  expense  RVUs  on 
predecessor  codes.  If  neither  charge  data 
nor  predecessor  codes  exist,  we  imputed 


practice  expense  values  from  the  work 
RVUs. 

Section  13513  of  OBRA  '93  amends 
section  1848(c)(2)  of  the  Act  and 
requires  us  to  apply  a  further 
adjustment  to  practice  expense  RVUs  for 
services  for  which  practice  expense 
RVUs  exceed  128  percent  of  the  work 
RVUs  and  that  are  performed  less  than 
75  percent  of  the  time  in  an  office 
setting.  For  services  meeting  these 
criteria,  we  will  reduce  the  1994 
practice  expense  RVUs  by  25  percent  of 
the  amount  by  which  the  practice 
expense  RVUs  exceed  the  1994  work 
RVUs  (§  414.22(b)(3)).  In  1995  and  1996, 
the  excess,  as  determined  for  1994,  will 
be  reduced  an  additional  25  percent 
each  year.  Practice  expense  RVUs  will 
not  be  reduced  to  an  amount  less  than 
128  percent  of  the  1994  work  RVU  for 
a  service. 

For  example,  the  1994  work  RVU  for 
a  code  is  10.  The  full  1994  practice 
expense  RVU  is  20.  The  code  is 
performed  in  an  office  setting  less  than 
75  percent  of  the  time  so  the  code  is  not 
exempt  from  the  practice  expense 
reduction.  Since  the  practice  expense 
RVU  is  greater  than  128  percent  of  the 
work  RVU,  the  excess  practice  expense 
RVU  is  reduced  25  percent  to  17.50  for 
1994. 

In  1995,  the  excess  practice  expense 
RVUs  will  be  reduced  an  additional  25 
percent  of  its  full  1994  value  to  15 
RVUs.  In  1996,  the  practice  expense 
RVUs  will  be  reduced  to  12.8  RVUs.  A 
full  25  percent  reduction  would  reduce 
the  RVUs  to  12.5;  however,  since  this  is 
less  than  128  percent  of  the  work  RVUs 
(12.8  RVUs),  the  practice  expense  RVUs 
will  not  be  reduced  below  this  level. 
Services  that  are  subject  to  a  practice 
expense  reduction  appear  in  Addendum 
B  with  an  asterisk.  Services  that  would 
be  affected  by  this  provision  but  that  are 
exempted  from  the  practice  expense 
reduction  because  of  ttie  frequency  with 
which  they  are  performed  in  an  office 
setting  are  listed  in  Table  1. 

Services  that  lack  a  work  RVU  (for 
example,  the  TC  of  diagnostic  tests)  will 
not  be  subject  to  a  practice  expense  RVU 
reduction.  For  global  diagnostic 
services,  if  the  PC  of  the  service  is 
subject  to  the  practice  expense 
reduction,  the  practice  expense  RVUs 
assigned  to  the  global  service  will  be 
reduced  by  the  same  amount. 

Table  1  .—Procedures  Exempt 
From  the  Practice  Expense  Re- 
duction Due  to  Office  Fre- 
quency 


Table  1.— Procedures  Exempt 
From  the  Practice  Expense  Re- 
duction Due  to  Office  Fre- 
quency—Continued 


HCPCS* 


17260 
17263 
17264 
17266 
17273 
17280 
17282 
20974 
21031 
21040 
29580 
31231 
31575 
36405 
42280 
64550 
69410 
90906 
92070 
92280 
92287 
92315 
92316 
92335 
92504 
92585 
93325 
93740 
93797 
93798 
94010 
95075 


Deschpbon 


DestactKxi  of  skin  lesions. 
Destruction  of  skin  lesions. 
Destruction  of  skin  lesions. 
Destruction  of  skin  lesions. 
Destructxxi  of  skin  lesions. 
Destruction  of  skin  lesions. 
Destnxtton  of  skin  lestons. 
Electrical  tx>ne  stimuiation. 
Remove  exostosis,  manditjte. 
Removal  of  jaw  bone  lesion. 
Application  of  paste  txx>t. 
Nasal  erxfoscopy,  dx. 
Diagnostic  laryngoscopy. 
Drawing  bioo6. 
Preparation,  palate  moid. 
Apply  neurostimulator. 
Inset  middle  ear  t>atf)e. 
Biofeedback,  btoo6  ftow. 
Fitting  of  contact  lens. 
Special  eye  evaluatKjn. 
Internal  eye  photography. 
Prescnption  of  contact  tens. 
Prescnptton  of  cxjntact  tens. 
Fitting  of  artificial  eye. 
Ear  microscopy  examination. 
Brainstem  evoked  audiometry. 
Doppler  cokx  fk>w. 
Temperature  gradtent  stucfies. 
Cardiac  rehab. 
Cardiac  rehatVmonitor. 
Breathing  capacity  test 
Ingestion  challenge  test. 


HCPCS* 


17101 


Description 


Destruction  of  2nd  lesion. 


*AI  CPT  codes  and  descriptors,  copyright 
1993  AMA 

B.  Electrocardiograms  (EKGs) 

Before  the  enactment  of  OBRA  '93. 
section  1848(b)(3)  of  the  Act  prohibited 
us  from  making  separate  payment  for 
EKG  interpretations  performed  or 
ordered  to  be  performed  in  conjunction 
with  visits  or  consultations.  As  a  result, 
we  added  RVUs  to  visits  and 
consultations  to  recognize  the  value  of 
EKG  interpretations.  We  established  a 
budget-neutral  policy;  that  is,  aggregate 
payments  for  EKG  interpretations  are 
the  same  whether  they  are  paid 
separately  or  RVUs  are  added  to  visits 
and  consultations.  To  ensure  budget 
neutraUty,  we  estimated  the  aggregate 
number  of  RVUs  that  would  be  paid  for 
EKG  interpretations  under  the  physician 
fee  schedule  (if  separate  payment  had 
not  been  prohibited).  We  divided  these 
RVUs  by  the  estimated  volume  of  visits 
and  consultations  to  obtain  a  per  service 
amount  to  add  to  each  visit  and 
consultation  service. 

Section  13514(a)  of  OBRA  '93  amends 
section  1848(b)(3)  of  the  Act  and 
requires  us  to  make  separate  payment 
for  EKG  interpretations  and  to  exclude 
the  RVUs  for  EKG  interpretations  from 
tlie  RVUs  for  visits  and  consultations. 
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Section  13514(b)  of  OBRA  '93  requires 
us  to  reduce  the  RVUs  for  all  services  by 
a  percentage  we  determine  to  be 
necessary  to  ensure  that  aggregate 
payments  for  EKG  interpretations  under 
the  fully  implemented  fee  schedule  in 
1996  are  the  same  as  if  RVUs  for  this 
service  continued  to  be  included  in  the 
visits  and  consultations. 

For  services  furnished  after  December 
31,  1993.  we  will  make  separate 
payment  for  EKC  interpretations 
performed  or  ordered  in  conjunction 
w^ith  visits  and  consultations.  We  will 
reduce  the  RVUs  for  visits  and 
consultations  by  the  number  of  RVUs 
that  were  added  to  account  for  EKG 
interpretations.  To  ensure  budget 
neutrality,  we  will  make  a  0.3  percent 
reduction  in  all  RVUs  including  EKGs, 
visits,  and  consultations.  The  0.3 
percent  reduction  rectifies  an  error 
made  in  our  original  calculation  in 
adding  EKG  RVUs  to  visit  and 
consultation  RVUs.  (This  calculation 
was  budget  neutral  over  the  entire  fee 
schedule,  but  we  underestimated  the 
EKG  add-on  for  visits  and  consultationr 
thereby  causing  a  modest  distribution  to 
other  services.) 

Section  13514(b)  of  OBRA  '93  adds 
section  1848(c)(2)(F)  to  the  Act 
requiring  us  to  reduce  the  transition 
payment  amounts  for  1994  by  a 
percentage  necessary  to  ensure  the 
provision  is  budget  neutral  throughout 
the  remainder  of  the  transition  to  the 
physician  fee  schedule.  We  estimate 
that  a  0.7  percent  reduction  in  the 
transition  payment  amounts  determined 
for  1993  is  required  to  ensure  budget 
neutrality  for  1994  and  1995. 

C.  New  Physician/Practitioner 
Adjustment 

Payment  for  the  services  of  physicians 
and  health  care  practitioners  in  their 
first  4  years  of  practice  is  hmited 
currently  to  a  certain  percentage  of  the 
pajmient  amounts  that  apply  to 
established  physicians  and 
practitioners.  Section  13515  of  OBRA 
'93  repeals  that  provision  effective  for 
services  furnished  on  or  after  January  1 . 
1994.  Thus,  Medicare  payments  for 
services  furnished  by  new  physicians 
and  practitioners  will  be  the  same  as 
payments  made  for  the  same  services 
furnished  by  established  physicians  and 
practitioners.  Accordingly,  we  have 
revised  §  414.42(a)  to  clarify  that  the 
payment  limit  applies  to  only  CYs  1992 
and  1993.  To  maintain  budget 
neutrahty,  we  have  determined  that  a 
0.9  percent  reduction  must  be  applied 
to:  (1)  All  RVUs  and  transition  amounts 
for  physician  services,  other  than 
anesthesia  services.  (2)  anesthesia  CFs. 
and  (3)  the  prevaiUng  charge  or  fee 


schedule  amount  for  practitioner 
ser\-ices. 

D.  Anesthesia  Services 

Currently,  the  allowance  for  the 
physician's  medical  direction  service 
provided  by  an  anesthesiologist  is 
determined  by  multipljring  allowable 
base  and  time  units  by  the  physician  fee 
schedule  anesthesia  CF  for  the  payment 
area  (§  414.46(d)(1)).  (Medical  direction 
occurs  when  the  anesthesiologist  is 
involved  with  two,  three,  or  four 
concurrent  procedures.)  The  base  unit 
for  each  anesthesia  procedure  is 
reduced  by  10  percent  if  two  concummt 
procedures  are  medically  directed,  by 
25  percent  if  three  concurrent 
procedures  are  medically  directed,  and 
by  40  percent  if  four  concurrent 
procedures  are  medically  directed.  Time 
units  are  determined  by  allowing  one 
time  unit  for  each  30  minutes  of 
anesthesia  time. 

The  allowance  for  the  anesthesia 
service  furnished  by  a  medically 
directed  CRNA  Is  determined  by 
multiplying  allowable  base  and  time 
units  by  the  medically  directed  CRNA 
CF  for  the  payment  area  (§  414.60(a)). 
The  base  unit  for  each  anesthesia 
procedure  is  not  reduced,  and  time 
units  are  determined  by  allowing  one 
time  unit  for  each  15  minutes  of 
anesthesia  time.  The  payment  area  CF  is 
calculated  based  on  a  specific  statutory 
CF  that  is  adjusted  to  reflect  the 
geographic  indices  applicable  to  the 
payment  area. 

Section  13516  of  OBRA  '93  revi.ses  the 
methodology  for  calculating  the 
allowance  for  the  medical  direction 
physician  service  and  the  medically 
directed  CRNA  service.  Beginning 
January  1. 1994,  the  allowances  are 
calculated  based  on  a  percentage  of  the 
allowance  for  the  anesthesia  service 
personally  performed  by  the  physician 
alone  (§§  414.46(d)(2)  and  414.60(b)). 
For  services  furnished  in  1994,  each 
allowance  is  based  on  50  percent  of  120 
percent  of  the  allowance  for  the 
personally  performed  anesthesia 
service.  This  equates  to  60  percent  of 
the  allowance  recognized  for  the 
personally  performed  service.  The  120 
percent  is  reduced  by  5  percent  each 
subsequent  year  so  that  for  services 
furnished  in  1998,  the  allowance  for 
both  the  physician's  medical  direction 
service  and  the  anesthesia  service 
furnished  by  the  medically  directed 
CRNA  is  equal  to  50  percent  of  the 
allowance  for  services  personally 
performed  by  a  physician. 

This  methodology  for  computing  the 
medical  direction  allowance  will  also 
apply  to  concurrent  procediues 
involving  only  interns  and  residents  or 


a  mix  of  interns,  residents,  and  qualified 
anesthetists.  In  the  November  1991  final 
rule  for  the  physician  fiee  schedule  (56 
FR  59510)  we  previously  indicated  our 
intention  to  calculate  the  allowance  for 
concurrent  procedures  involving  interns 
and  residents  for  years  after  1993  imder 
the  medical  direction  rules  instead  of 
under  the  teaching  physician  payment 
rules.  Thus,  if  an  anesthesiologist  is 
involved  with  two  concurrent 
procedures,  both  of  which  involve 
anesthesia  residents,  the  medical 
direction  allowance  will  be  calculated 
according  to  section  13516  of  OBRA  of 
1993. 

E.  Umiting  Charge 

Under  the  limiting  charge  provision 
(§414.48).  nonparticipating  physicians 
'cannot  charge  beneficiaries  more  than 
115  percent  of  the  fee  schedule  amount. 
This  limitation  applies  if  tlie  following 
three  conditions  are  metr 

•  The  items  or  services  are  billed  on 
an  unassigned  basis. 

•  The  items  or  services  are  paid 
under  the  physician  fee  schedule. 

•  The  items  or  services  are  furnished 
or  billed  by  a  nonparticipating 
physician. 

Section  1848(j)(3)  of  the  Act  excludes 
from  the  physician  fee  schedule  "•  •  • 
clinical  diagnostic  laboratory  tests  and 
such  other  items  and  services  as  the 
Secretary  may  specify."  It  is  under  this 
authority  that  we  exclude  certain  items 
and  services  from  the  physician  fee 
schedule.  Because  we  exclude  these 
items  and  services  from  the  physician 
fee  schedule,  beneficiaries  do  not  have 
limiting  charge  protection  for  them. 

Section  13517  of  OBRA  '93  expands 
the  scope  of  the  limiting  charge 
protection.  Beginning  January  1,  1994. 
the  limiting  charge  provision  will  apply 
to  items  or  services  that  could  be  paid 
for  under  the  physician  fee  schedule  but 
which,  in  accordance  with  section 
1848(i)(3)  of  the  Act,  we  have  excluded 
from  the  definition  and  have  elected  not 
to  pay  for  under  the  physician  fee 
schedule.  Services  to  which  the  limiting 
charge  now  applies  include  d.'-ugs  and 
biologicals  that  are  furnished  incident  to 
physicians'  services.  Thus,  these  drugs 
and  biologicals  are  now  subject  to  the 
Umiting  charge  provision.  In  addition, 
the  limiting  charge  provision  will  apply 
to  nonparticipating  suppliers  or  other 
persons.  Previously,  it  had  applied  to 
the  services  of  nonparticipating 
physicians  only. 

rv.  Summary  of  Regulation  Changes 

This  final  rule  makes  the  following 
amendments  to  42  CFR: 

•  Section  405.480(aK2)  ("Payment  for 
services  of  physicians  to  providers: 
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General  rule")  by  including  the  services 
of  the  standby  surgical  team  as 
physician  availability  services. 

•  Section  414.4  ("Fee  schedule 
areas")  by  recognizing  North  CaroUna 
and  Ohio  as  statewide  fee  schedule 
areas. 

•  Section  414.22  ("Practice  expense 
RVUs")  by  adding  paragraph  (b)(3)  to  set 
forth  certain  conditions  under  which 
the  1994  practice  expense  RVUs  will  be 
reduced  in  calendar  years  1994, 1995, 
and  1996. 

•  Section  414.32  ("Determining 
payments  for  certain  physician  services 
furnished  in  outpatient  hospital 
settings")  by  applying  the  site-of-service 
payment  differential  in  hospital 
inpatient  settings  as  well  as  outpatient 
facility  settings. 

•  Section  414.42  ("Adjustment  for 
Rrit  4  years  of  practice")  by  removing 
the  payment  adjustment  for  new 
physicians  and  practitioners  for  services 
furnished  on  or  after  January  1, 1994. 

•  Section  414.46(d)  ("Physician 
medically  directs  concurrent  anesthesia 
prof^dures")  by  revising  the 
methodology  used  to  calculate  the 
allowance  for  the  physician's  medical 
direction  services  furnished  by  an 
anesthesiologist  on  or  after  January  1, 
1994,  to  base  the  allowance  on  50 
percent  of  120  percent  of  the  allowance 
for  the  personally  performed  anesthesia 
service. 

•  Section  414.48  ("Limits  on  actual 
charges  of  nonparticipating  physicians") 
by  applying  the  limitiAg  charge  to 
nonparticipating  suppUers  and  to  items 
or  services  that  we  exclude  from  the 
definition  of  physicians'  services  in 
accordance  with  section  1848(j)(3)  of  the 
Act. 

•  Section  414.60  ("Payment  for  the 
services  of  certified  registered  nurse 
anesthetists")  by  adding  paragraph  (b) 
stating  that  the  allowance  for  anesthesia 
services  furnished  by  medically  directed 
CRNAs  on  or  after  January  1, 1994,  is 
determined  as  a  fixed  percentage  of  the 
allowance  recognized  for  the  anesthesia 
service  personally  performed  by  the 
physician  alone. 

hi  addition  to  the  above  changes,  we 
have  also  made  editorial  changes  that  do 
not  affect  the  substance  of  the 
provisions. 

V.  Refinement  of  RVUs  for  CY  1994  and 
Responses  to  Public  Comments  on 
Interim  RVUs  for  1993 

A.  Summary  of  Issues  Discussed  Related 
to  the  Adjustment  of  RVUs 

Section  V.B.  of  this  final  rule 
describes  the  methodology  used  to 
review  the  comments  received  on  the 
RVUs  for  physician  work  and  the 


process  used  to  estabUsh  RVUs  for  new 
and  revised  codes.  In  section  V.C,  we 
discuss  adjustments  because  of 
limitations  on  annual  expenditures.  We 
have  identified  other  issues  regarding 
practice  expense  and  malpractice 
expense  RVUs  and  other  RVU-related 
subjects,  which  we  discuss  in  section 
V.D.  of  this  final  rule.  As  with  the  work 
RVUs,  any  changes  to  the  practice 
expense  and  malpractice  expense  RVUs, 
to  global  periods,  or  to  the  status  of  the 
code  on  the  physician  fee  schedule 
reflected  in  Addendum  B  are  effective 
for  services  furnished  beginning  January 
1,1994. 

B.  Process  for  Establishing  Work  RVUs 
for  the  1994  Fee  Schedule 

The  November  1992  final  notice 
announced  the  final  RVUs  for  Medicare 
pajTnent  for  existing  procedure  codes 
under  the  physician  fee  schedule  and 
interim  RVUs  for  new  and  revised 
codes.  The  RVUs  contained  in  the 
notice  apply  to  physician  services 
furnished  beginning  January  1, 1993. 
We  aimounced  that  we  would  accept 
comments  on  interim  RVUs  for  new  or 
revised  codes  and  for  codes  previously 
designated  as  carrier-priced  codes.  We 
announced  that  we  considered  the 
RVUs  for  the  remaining  codes  to  be  final 
and  not  subject  to  public  comment. 

In  this  section,  we  summarize  the 
refinements  to  the  interim  work  RVUs 
that  have  occurred  since  publication  of 
the  November  1992  final  notice  and  our 
establishment  of  the  work  RVUs  for  new 
and  revised  codes  for  the  1994  fee 
schedule. 

1.  Work  RVU  Refinements  of  Interim 
RVUs 

a.  Methodology.  Although  the  RVUs 
in  the  November  1992  notice  were  used 
to  calculate  1993  payment  amoimts,  we 
considered  the  RVUs  for  the  new  or 
revised  codes  to  be  interim.  We 
accepted  comments  on  the  RVUs  for  a 
period  of  60  days.  We  received 
approximately  135  comments  on 
approximately  120  codes  with  interim 
RVUs  from  25  specialty  societies. 

Only  those  RVUs  that  were  identified 
in  the  November  1992  notice  as  interim 
were  subject  to  a  comment  period  in 
1993.  Nevertheless,  we  received 
comments  on  codes  whose  RVUs  we 
consider  to  be  final.  The  proposed  and 
initial  RVUs  for  these  codes  were 
subject  to  comment  periods  in  1991  and 
1992  and,  when  comments  were 
received,  were  reviewed  during 
previous  refinement  efforts.  Therefore, 
with  the  exception  of  several  codes  that 
we  omitted  from  the  1992  refinement 

f)rocess  in  error,  we  have  not  reviewed 
inal  work  RVUs  and  have  not  included 


the  codes  with  final  RVUs  in  this 
discussion  or  in  Table  2  in  the  Ust  of 
codes  reviewed  during  this  year's 
refinement. 

We  convened  a  multisf)ecialty  panel 
of  physicians  to  assist  us  in  the  review 
of  the  remaining  comments  with  certain 
exceptions.  The  comments  that  we  did 
not  submit  to  panel  review  are 
discussed  at  the  end  of  this  section.  The 
panel  was  moderated  by  HCFA  medical 
staff  and  consisted  of  the  following 
groups: 

•  A  clinician  representing  each  of  the 
specialties  most  identified  with  the 
procedures  in  question.  The  specialists 
on  the  panel  were,nominated  by  the 
specialty  society  that  submitted  the 
comments.  Twenty  specialty  societies 
were  represented  on  the  panel. 

•  Primary  care  cUnicians  nominated 
by  the  American  Academy  of  Family 
Practice,  the  American  Society  of 
Internal  Medicine,  the  American  College 
of  Physicians,  and  the  American 
Osteopathic  Association. 

•  CMDs. 

After  eliminating  the  codes  with  final 
RVUs  and  certain  codes  that  are 
discussed  at  the  end  of  this  section,  we 
submitted  comments  on  42  codes  for 
evaluation  by  the  panel.  The  panel 
discussed  the  work  involved  in  each 
procedure  under  review  in  comparison 
to  the  work  associated  with  other 
services  on  the  fee  schedule.  Panelists 
were  encouraged  to  make  comparisons 
to  "reference  services"  whose  work 
RVUs  had  not  been  challenged  in  the 
comment  process.  We  assembled  a  set  of 
reference  services  and  asked  specialty 
societies  to  compare  clinical  aspects  of 
the  work  of  services  they  believed  were 
incorrectly  valued  to  one  or  more  of  the 
reference  services.  In  compiling  the  set, 
we  attempted  to  include:  (1)  Services 
that  are  commonly  performed  whose 
work  RVUs  were  not  controversial;  (2) 
services  that  span  the  entire  spectrum 
from  the  easiest  to  the  most  difficult; 
and  (3)  at  least  three  services  performed 
by  each  of  the  major  specialties.  The  set 
listed  approximately  120  services. 

The  intent  of  the  panel  process  was  to 
capture  each  participant's  independent 
judgment  based  on  the  discussion  and 
his  or  her  clinical  experience.  Following 
each  discussion,  participants  rated  the 
work  for  the  procedure.  Ratings  were 
individual  and  confidential,  and  there 
was  no  attempt  to  achieve  consensus 
among  the  panel  members. 

The  ratings  were  then  analyzed  based 
on  a  presumption  that  the  final  rule 
RVUs  were  correct  To  overcome  this 
presumption,  the  inaccuracy  of  the 
interim  RVUs  had  to  be  apparent  to  the 
broad  range  of  physicians  participating 
in  each  panel. 
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Ratings  of  work  were  analyzed  for 
consistency  among  the  groups 
represented  on  each  panel.  In  general 
terms,  we  used  statistical  tests  to 
determine  whether  there  was  enough 
agreement  among  the  groups  of  the 
panel  and  whether  the  agreed-upon 
RVUs  were  significantly  different  from 
the  final  rule  RVUs.  We  did  not  modify 
final  rule  RVUs  unless  there  was  clear 
consensus  for  a  change.  If  there  was 
consensus  for  change,  but  the  groups 
did  not  agree  on  the  new  RVUs.  we 
eliminated  the  outlier  group  and  looked 
for  agreement  among  the  three 
remaining  groups  as  the  basis  for  new 
RVUs.  We  used  the  same  methodology 
in  analyzing  the  ratings  that  we  used  in 
the  refinement  process  for  the  1993  fee 
schedule.  The  statistical  tests  were 
described  in  detail  in  the  November 
1992  final  notice. 

Our  decision  to  convene 
multispecialty  panels  of  physicians  and 
to  apply  the  statistical  tests  described 
above  was  based  on  our  need  to  balance 
the  interests  of  those  who  commented 
on  the  work  RVUs  against  the 
redistributive  effects  that  would  occur 
in  other  specialties,  particularly  the 
potential  adverse  effect  on  primary  care 
services.  Of  the  42  codes  reviewed  by 
our  multispecialty  panel.  41  requests 


were  for  increased  values,  and  1  was  for 
a  decreased  value. 

We  also  received  comments  on  RVUs 
that  were  subject  to  comment  but  which 
we  did  not  submit  to  the  panel  for 
review  for  a  variety  of  reasons.  These 
comments  and  our  decisions  on  those 
comments  are  discussed  in  further 
detail  in  section  V.A.I.C.  Of  the 
approximately  120  interim  viotk  RVUs 
that  were  reviewed,  approximately  SO 
percent  were  increased,  approximately  5 
percent  were  decreased,  and 
approximately  45  percent  were  not 
changed. 

Table  2  lists  the  codes  reviewed 
during  the  1993  refinement  process 
described  in  this  section.  This  table 
includes  the  following  information: 

•  HCPCSIHCFA  Common  Procedure 
Coding  System)  code.  This  is  the  CPT 
code  for  a  service. 

•  Description.  This  is  an  abbreviated 
version  of  the  narrative  description  of 
the  code. 

•  1993  work  RVUs.  The  work  RVUs 
that  appeared  in  the  November  1992 
notice  are  shown  for  each  reviewed 
code. 

•  Requested  work  RVUs.  This  column 
identifies  the  work  RVUs  requested  by 
commenters.  We  received  more  than 
one  comment  on  some  codes,  and,  in  a 
few  of  these  cases,  the  commenters 


requested  diRerent  RVUs.  The  table  lists 
the  highest  requested  RVUs.  For  some 
codes,  we  received  no  specific  RVU 
recommendations.  The  1994  RVUs 
shown  have  not  been  adjusted  for 
budget  neutrality. 

•  1994  work/?  VUs.  This  column 
contains  the  final  RVUs  for  physician 
work. 

•  Basis  for  decision.  This  column 
indicates  whether 

— ^The  recommendations  of  the 
refinement  panel  were  the  basis  upon 
wdiich  we  determined  that  the  interim 
work  RVUs  published  in  the 
November  1992  final  notice  should  be 
retained  (indicator  1); 

— ^A  new  value  emerged  from  our 
analysis  of  the  refinement  panel 
ratings  (indicator  2);  or 

— A  new  or  retained  value  emerged  from 
some  other  source  (indicator  3).  Codes 
with  an  indicator  of  3  are  discussed 
following  Table  2. 

As  stated  elsewhere  in  this  final  rule, 
with  the  exception  of  several  codes 
omitted  from  the  1992  refinement 
process  in  error,  we  have  not  reviewed 
final  work  RVUs  and  have  not  included 
the  codes  with  final  RVUs  in  this  table. 

b.  Table  2 — Codes  Reviewed  during 
1993. 


Table  2.— Cooes  Reviewed  in  the  Refinement  Process 


HCPCS* 


mro 

11101 

11300 

11301 

11302 

11303 

11305 

11306 

11307 

11306 

11310 

11311 

11312 

11313 

16040 

16041 

16042 

21120 

2112S 

21127 

21338 

21348 

21366 

21366 

21408 

21423 

21436 

21453 

24006 


Oescripbon 


Biopsy  ol  sWn  lesion  ..„ _. 

Biopsy,  eact>  added  lesion  . — 

Shave  sldn  lesion 

Stiave  sidn  lesion 

Sttave  sidn  lesion 

Shave  ston  lesion „. 

Shfive  sidn  lesion 

Shave  sldn  lesion 

Shave  sidn  lesion 

Shave  sidn  lesion 

Stun/e  sidn  lesion 

Shave  sidn  lesion 

Shave  sidn  lesion 

Shave  sidn  lesion 

Bum  vwound  excision 

Bum  wound  excision 

Bum  \wound  excision 

Reconstruction  o(  chin 

Augmentation  lower  jaw  bone 
Augmentation  lower  jaw  tx)ne 
Repair  nasal  septal  fracture  ... 

Repair  nose^aw  fracture  „ 

Repair  ctwetc  bone  fracture 
Repair  choeit  borw  fracfare 
Repar  eye  socicet  fracture  . 
Repair  mouth  roof  fracture  . 
Repair  craniofacial  fracture 

Treat  lower  jaw  fracture 

l^etease  eSxtw  joint  — 


1993  wofV 
RVU 


0.83 
0.42 
0.53 
0.87 
1.07 
1.27 

o.e»^ 

1.01 
1.17 
1.45 
0.75 
1.07 
1.23 
1.66 
0.93 
2.41 
2.41 
4.86 
6.37 

10.69 
4.86 

12.75 
3.97 

17.01 
9.29 
9.96 

26.85 
3.40 
7.68 


Reojested 
woricRVU 


1.2 
0.9 


8.71 
10.61 
15.05 

5.83 
19.44 

5.37 
17.50 
15.00 
10.25 
27.62 

6.75 
1033 


1994  work 
RVU" 


0.83 
0.42 
0.53 
0.87 
1.07 
1.27 
0.69 
1.01 
1.17 
1.45 
0.75 
1.07 
1J23 
1.66 
1.04 
2.77 
2.41 
4.86 
6J7 

10.69 
5.48 

15.98 
3.97 

17.01 

11.85 
9.96 

26.85 
5.31 
6.92 


Basis  for 
decision 


1 

1 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

2 

2 

1 

3 

3 

3 

2 

2 

1 

1 

2 

3 

3 

2 

2 


•MfiwiiMte  CPT  HCPCS  Copyrtg^  tSSSAMMitGaitMidMAaMCMkM, 
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TABLE  2.— Codes  Reviewed  in  the  Refinement  Process— Continued 


HCPCS* 


24505 
25526 
25605 
26650 
27193 
27194 
27215 
27216 
e.i£.  II 
27218 
27226 
27227 
27228 
27244 
27245 
27256 
27496 
27497 
27498 
27499 
27500 
27501 
27503 
27535 
27536 
27558 
27750 
27752 
27758 
27759 
27825 
27826 
27827 
27828 
27892 
27893 
27804 
28531 
28576 


Description 


Treat  humerus  fracture  _ 

Repair  fracture  of  radius  „ 

Treat  fracture  radhjs/ulna 

Repair  thumb  fracture  

Treat  pelvic  ring  fracture  

Treat  pelvic  ring  fracture  

Pelvic  fracture(s)  freatment ..., 

Treat  pelvic  ring  fracture 

Treat  pelvic  ring  fracture 

Treat  pelvic  ring  fracture  ..«..., 

Treat  hip  wall  fracture  . 

Treat  hip  fracture(s)  _.... 

Treat  hip  fracture(s)  

Repair  of  thigh  fracture  , 

Repair  of  thigh  fracture  

Treatment  of  hip  dislocation  ... 
Decompression  of  thigh/knee 
Decompression  of  thigh/knee 
Decompression  of  thigh/knee 
Decompression  of  thigh/knee 
Treatment  of  thigh  fracture  .... 
Treatment  of  thigh  fracture  ._ 
Treatment  of  thigh  fracture  .... 
Treatment  of  knee  fracture  .... 

Repair  of  knee  fracture  

Repair  of  knee  dekxation  

Treatment  of  tibia  fracture 
Treatment  of  tibta  fracture 

Repair  of  tibia  fracture  

Repair  of  tibia  fracture  

Treat  tower  leg  fracture .^„.. 

Treat  kjwer  leg  fracture 

Treat  lower  leg  fracture 

Treat  tower  leg  fracture 

Decompression  fasciotomy,  leg 
Decompression  fasciotomy,  leg 
Decompression  fasciotomy,  leg 
Treat  sesamoid  bone  fracture  ... 

Treat  foot  distocatkjn  „ 

Treat  toe  dislocatton 

Treat  toe  dislocatton 

Tibia  arttiroscopy/surgery 

Tibial  arthroscopy/surgery 

Coronary  artery  bypass » 

Cororrary  arteries  bypass ... 

Coronary  artenes  bypass 

Coronary  arteries  bypass ._„ 

Cororury  arteries  bypass  ... 

Coronary  arteries  bypass 

CABG,  artery-vein,  single  

CABG,  artery-vetn,  two  

CABG,  artery-vein,  tfiree , 

CABG,  artery-vein,  frxjr , 

CABG,  artery-veirv  five  

CABG,  artery-vein,  six  or  more  . 

Coronary  artery  bypass/reop  

CABG,  arterial,  single  

CABG.  arterial,  two 

CABG,  arterial,  three 

CABG,  arterial,  four  or  rrxire 

Injection,  venography 

Injection  for  liver  X-rays  

Biopsy  of  vutva/perineum 

Vuivectomy.  radical,  complete  .~ 
Vuivectomy,  radical,  complete  ._ 

Removal  of  vagina  

Insert  brain  electrodes 

Infracranial  vessel  surgery  


1993  work 
RVU 


'A*  nunwrtc  OPT  HCPCS  Copyrighl  rsn  Amanwi  Midical  Association. 


4.94 
12.74 
5.55 
5.62 
4.75 
8.95 
9.72 
13.61 
11.67 
15.55 
13.61 
15.05 
17.50 
13.92 
18.16 
3.81 
4.86 
5.95 
6.79 
7.82 
5.42 
5.42 
9.75 
9.72 
13.61 
17.16 
2.97 
529 
10.43 
12.50 
5.21 
7.21 
7.79 
10.11 
6.18 
6.14 
7.82 
2.06 
3.84 
2.74 
2.62 
9.72 
13.61 
23.39 
2525 
27.10 
28.96 
30.82 
32.67 
1.86 
3.71 
5.57 
7.43 
926 
11.14 
6.01 
2527 
28.00 
30.43 
32.86 
0.97 
0.78 
0.64 
17.01 
17.94 
10.69 
2024 
37.35 


Requested 
work  RVU 


4.60 

18.49 

5.66 

5.46 

5.31 

6.08 

9.86 

22.77 

1822 

26.11 

19.73 

37.95 

60.71 


4.92 

528 

923 

ia56 

14.51 

5.90 

5.90 

9J33 

13.00 

15.50 

24.97 

4.11 

5.13 

724 

924 

5.70 

8.53 

13.65 

15.93 

923 

923 

1451 

3.60 

5.42 

5.04 

4.71 

924 

15.80 


32.00 


1994  work 
RVU" 


11.00 

29.00 

33.50 

38.00 

42.30 

1.75 

2.00 

0.88 

18.00 

20.00 

17.50 

26.00 

41.65 


4.94 
1i74 
5.49 
5.62 
4.75 
8.95 
9.61 
14.55 
13.52 
1929 
1427 
15.77 
18.34 
14.70 
19.18 
3.81 
4.86 
5.95 
6.79 
7.82 
5.42 
5.42 
9.75 
10.62 
14.86 
17.16 
2.97 
529 
10.77 
12.91 
521 
7£\ 
10.14 
12.63 
6.18 
6.14 
7.82 
2.06 
3.84 
2.74 
2.62 
9.72 
13.61 
23.86 
26.19 
28.52 
30.85 
33.18 
35.51 
2.33 
4.66 
6.99 
9.32 
11.65 
13.98 
6.01 
24.59 
27.65 
30.71 
33.77 
0.97 
0.78 
Q.8B 
16.98 

^9M 
13.81 
23.98 
37.35 


Basis  kx 
decision 


3 

3 

3 

3 

3 

3 

2 

2 

2 

2 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

1 

2 

2 

2 

3 

3 

3 

1 

1 

1 

1 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

1 

1 

2 

3 

3 

2 

2 

3 
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HCPCS* 


OesciipMon 


1993  work 
RVU 


Requested 
worn  RVU 


1994  work 
RVU** 


Basis  for 


61682 
61684 
61686 
61692 
61760 
7682S 
76826 
76827 
76828 
92982 
92984 
92995 
92996 
93312 
93980 
96440 


Intacranial  vessel  surgery  ... 
imracranial  vessel  surgery  _. 
Intracranial  vessel  surgery  _, 
Intracranial  vessel  surgery  ... 

Impiarrt  tvain  electrodes 

Echo  exam  o(  fetal  heart 

Echo  exam  of  fetal  heart 

Echo  exam  of  fetal  heart 

Echo  exam  of  fetal  heart 

Coronary  artery  dilation 

Coronary  artery  dilation 

Coronary  attierectomy 

Coronary  atherectomy 

Echo  exam  of  heart 

Penile  vascular  study 

Ctwmolherapy,  intracavitary 


43.24 

40J21 

48.61 

38.89 

22.24 

0.78 

0.78 

0.49 

0.49 

9.93 

1.88 

10.92 

2.04 

1.61 

1.34 

2.43 


51.85 

48.45 

62.05 

50.15 

28.00 

1.75 

1.75 

1.09 

1.09 

15.00 

4.00 

16.50 

6.M 

2.50 

2.30 

4.83 


43.24 
40.21 
48.61 
38.89 
25.44 

i.m 

0.85 
0.60 
0.58 

1125 
3.04 

12.38 
3.34 
1.61 
1.86 
2.43 


3 
3 
3 
3 
2 
2 
2 
2 
2 
2 
2 
2 
3 
1 
2 
1 


■  Al  nunwrt  crn- HC(X»  CopyrigM  1993  Ain«tcM  Midteal  AMOdabon. 

**RVUs  do  not  reflect  adjustment  for  budget  neutrality. 


c.  Discussion  of  codes  not  reviewed  by 
panel.  Codes  listed  in  Table  2  with  a 
basis  of  decision  of  "3"  fall  into  several 
categories.  For  most  of  these  codes,  we 
received  comments  that  were  not 
considered  by  the  multispecialty 
refinement  panel  for  a  variety  of 
reasons.  Those  codes  and  our  rationale 
for  the  final  RVUs  we  have  estabUshed 
for  the  codes  are  discussed  below.  The 
1994  RVUs  mentioned  in  this 
discussion  have  not  been  adjusted  for 
budget-neutraUty  piuposes.  In  addition 
to  the  codes  discussed  below,  CPT  code 
92296  (coronary  atherectomy)  is  listed 
in  Table  2  with  basis  of  decision  code 
3.  This  code  was  reviewed  by  the  panel. 
However,  rather  than  using  the  panel 
ratings,  we  established  3.34  work  RVUs 
for  this  code  in  keeping  with  our 
practice  of  valuing  atherectomies  at  10 
percent  more  than  the  angioplasty 
codes.  We  established  3.04  work  RVUs 
for  the  corresponding  angioplasty  code 
92984  based  on  the  multispecialty  panel 
ratings. 

(1)  Shaving  of  epidermal  or  dermal 
lesions  (CPT  codes  11300  through 
11313).  Several  commenters  objected  to 
our  decision  to  value  the  12  new  "shave 
excision"  codes  at  60  percent  of  the 
RVUs  of  the  corresponding  codes  for  an 
"exdsion  of  benign  lesion."  rather  than 
at  80  percent  as  recommended  by  RUC. 
The  commenters  believed  that  this 
decision  was  contrary  to  objective  data 
from  the  Harvard  resource-based 
relative  value  scale  study  that  showed 
the  following: 


Intra- 

service 

Total 

CPT 
code 

Description 

Har- 
vard 

Harvard 
work 

work 

units 

units 

11300 

Shaving  of  epi- 
dermal or 
dermal  le- 
sion, single 
lesKXi.  trunk, 
arms  or  legs; 
lesion  diame- 
ter 0.5  cm  or 
less. 

47.00 

76.00 

11400 

Excision,  t>e- 
nignleskxi, 
except  skin 
tag  (unless 
listed  eisa- 
where),  trunk 
arms  or  legs; 
leskxi  diame- 
ter 0.5  cm  or 
less. 

57.00 

94.00 

(To  convert  these  Harvard  units  to  the 
fee  schedule  values,  we  divided  the 
values  by  94.216  and  multiplied  the 
result  by  0.97217.)  Based  on  this 
information,  the  commenter  calculated 
the  intraservice  work  of  a  "shave 
excision"  to  be  82.4  percent  of  the 
intraservice  work  of  an  "excision  of  a 
benign  lesion"  (47.00  units/57.00  units) 
while  the  total  work  units  of  a  "shave 
excision"  were  80.8  percent  of  the  total 
work  imits  of  an  "excision  of  a  benign 
lesion"  (76.00  units/94.00  units). 

We  reviewed  the  Harvard  data  cited 
by  the  commenters  and  believe  the  data 
are  consistent  with  our  decision  to  value 
the  "shave  excision"  codes  at  60  percent 
of  the  RVUs  of  the  corresponding 


"excision  of  benign  lesion"  codes.  It 
appears  that  the  commenters  did  not 
take  into  account  the  fact  that  the  work 
RVUs  assigned  by  us  in  the  final  rule  to 
the  "shave  excision"  codes  do  not 
include  any  work  RVUs  for  services 
furnished  in  the  postoperative  period 
while  the  corresponding  work  RVUs  for 
the  "excision  of  benign  lesion"  codes 
include  work  RVUs  for  services 
furnished  in  a  10-day  postoperative 
period. 

We  believe  the  appropriate 
comparison  is  the  total  work  RVUs  of 
the  "shave  excision"  codes  to  the  total 
work  RVUs  of  the  "excision  of  benign 
lesion"  codes.  To  be  consistent  with  oiu* 
decision  to  assign  a  10-day 
postoperative  period  to  the  "excision  of 
benign  lesion"  codes  and  a  0-day 
postoperative  period  to  the  "shave 
excision"  codes,  the  postservice  work 
RVUs  for  "shave  excisions"  in  the 
Harvard  data  that  represent  the  work 
performed  in  the  office  after  the  day  of 
the  procedure  must  be  removed  from 
the  calculation  of  the  total  RVUs. 

In  the  Phase  m  Final  Report  of  the 
Harvard  resource-based  relative  value 
scale  study,  the  "excision  of  benign 
lesion"  code  dted  by  the  commenters 
(CPT  code  11400)  was  assigned  a  total 
of  97.00  work  units.  Included  in  the 
total  work  units  were  16.00  units  of 
immediate  preservice  and  postservice 
work  on  the  day  of  the  procedure  and 
24.00  work  units  in  the  office  after  the 
day  of  the  procedure.  Because  the 
"shave  excision"  vignette  was  not 
restudied  in  Phase  EQ.  it  is  not  possible 
to  directly  compare  the  preservice  and 
postservice  work  of  the  "shave 
excision"  and  the  "excision  of  benign 
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lesion"  codes  in  the  detail  available  for 
CPT  code  11400.  What  is  certain  is  that 
the  original  "shave  excision"  vignette 
and  the  "excision  of  benign  lesion"* 
vignettes  both  included  work  units  for 
postservice  work  in  the  office  after  the 
day  of  the  procedure. 

The  data  can  be  analyzed  in  one  of 
two  ways  based  on  two  different 
assumptions.  First,  assuming  that  the 
"shave  excision"  code  included  the 
same  amount  of  postservice  work  in  the 
office  as  CPT  code  11400  (24.00  units), 
the  actual  value  of  the  "shave  excision" 
code  would  not  be  76.00  total  Harvard 
units,  but  52.00  total  Harvard  units 
(76.00  units  minus  24.00  units).  Harvard 
units  of  52.00  represent  54  percent  of 
the  units  of  CPT  code  11400  (52.00 
units/97.00  units).  Second,  assuming 
that  the  immediate  preser\'ice  and 
postservice  work  on  the  day  of  the 
procedure  were  the  same  for  the  two 
procedures,  the  total  work  units  of  the 
"shave  excision"  code  with  a  global 
seriod  of  0  day"  would  be  the  sum  of 
he  intraservice  work  units  and  the 
immediate  preservice  and  postservice 
lyork  units.  That  value  is  63.00  total 
units  (47.00  units  plus  16.00  units).  A 
lvalue  of  63.00  represents  65  percent  of 
the  units  of  CPT  code  11400  (63.00 
units/97.00  Units). 

Under  either  assumption,  it  is  clear 
that  the  actual  Harvard  data  support, 
rather  than  refute,  our  decision  to  reject 
the  RUC  recommendation  of  80  percent 
Bind  base  the  "shave  excision"  RVUs  on 
0  percent  of  the  RVUs  of  the 
rresponding  "excision  of  benign 
sion"  codes.  Therefore,  we  will  retain 
e  published  RVUs. 
(2)  Genioplasty  codes:  We  designated 
e  following  codes  as  carrier-priced  in 
e  first  year  of  the  fee  schedule: 


Description 


augmentation 
aHograft,    prosthetic 


Genioplasty; 

(autograft, 

material). 
Augmentation,  mandibuiar  txxiy  or 

angle;  prosthetic  material. 
Augmentation    with    bone    graft 

onlay  or  interpositnnal  (irK:ludes 

obtaining  autograft). 


In  response  to  comments  we  received 
^n  the  November  1991  final  rule,  we 
Submitted  the  codes  for  review  by  one 
ef  the  1992  refinement  panels.  Based  on 
the  panel  members'  ratings  and  our 


analysis  of  those  ratings,  we  established 
the  following  interim  work  RVUs  for 
these  codes: 


CPT  code 

Interim 
work 
RVUs 

21120  

4.86 

21 125  

6.37 

21 127 

10.69 

Commenters  proposed  the  following 
interim  RVUs  for  these  codes: 

CPTcodt 

Interim 
work 
RVUs 

21 120 „ 

21125 „.._ 

8.71 
10.61 

21127  ..„ .- 

15.05 

Since  the  comments  on  the  interim 
RVUs  were  identical  to  those  we 
received  in  resp<Hise  to  the  final  rule 
and  were  fully  considered  in  the  1992 
refinement  process,  we  did  not  subject 
the  codes  to  further  review. 

(3)  Open  treatment  of  palatal  or 
maxillary  fracture  (LeFort  I  type) 
complicated  (comminuted  or  involving 
cranial  nerve  foramina),  multiple 
approaches  (CPT  code  21423).  We 
established  9.96  interim  work  RVUs  for 
this  code,  which  was  new  in  1993. 
Commenters  agreed  that  the  increment 
in  work  of  CPT  code  21423  over  CPT 
code  21422  (open  treatment  of  palatal  or 
maxillary  fracture  (LeFort  I  type))  was 
the  same  as  that  of  CPT  code  21347  over 
CPT  code  21346  but  maintained  that 
CPT  code  21346  and  CPT  code  21347 
were  wrongly  valued.  The  RVUs  for 
both  CPT  code  21346  (open  treatment  of 
nasomaxillary  complex  fracture  (LeFort 
n  type);  with  wiring  and/ or  local 
fixation)  and  CPT  code  21347  (requiring 
multiple  open  approaches)  were  final 
and  not  subject  to  comment  in  1993, 
and  the  RVUs  for  both  codes  were  based 
on  the  Harvard  resource-based  relative 
value  scale  study.  We  believe  that  if 
CPT  codes  21346  and  21347  were 
improperly  valued,  we  would  have 
received  objections  to  their  RVUs  when 
they  were  published  for  comment  in 
1992.  Because  no  objections  were 
received,  we  have  not  revised  the  work 
RVUs  for  CPT  code  21423. 

(4)  Open  treatment  of  craniofacial 
separation  (LeFort  III  type); 
complicated,  multiple  surgical 


approaches,  internal  fixation,  with  bone 
grafting  (includes  obtaining  graft)  (CPT 
code  21436).  We  assigned  26.85  interim 
work  RVUs  to  this  code.  A  commenter 
disagreed  with  the  reduction  in  the 
work  RVUs  from  the  RUC 
recommendation.  In  fact,  we  increased 
the  RVUs  over  the  RUC 
recommendation  of  24.00  RVUs. 

(5)  Orthopedic  surgery.  We  received 
comments  on  a  large  number  of 
orthopedic  codes  (CPT  codes  24006 
through  29856).  Those  not  referred  to 
the  refinement  panel  fall  into  three 
categories: 

•  Editorial  changes:  We  rejected  a 
number  of  1992  RUC  recommendations 
on  the  principle  that  the  changes  in 
code  descriptors  Were  editorial  in  nature 
and  did  not  represent  changes  in  work. 
The  recommendations  we  rejected 
include  CPT  codes  24505,  26650,  27256, 
27500,  27501.  27750,  and  27752. 
Commenters  objected  to  the  published 
work  RVUs  but  did  not  challenge  our 
conclusion  of  no  substantive  change  in 
work.  We  beheve  it  is  generally 
inappropriate  to  use  coding  changes  as 
an  excuse  to  reopen  discussion  of 
valuations  of  existing  services,  so  we 
have  left  the  RVUs  unchanged- 

•  General  misvaluation  of  orthop>edic 
services:  Many  comments  were  based 
upon  a  critique  of  the  original  Harvard 
study.  Conunenters  offered  an 
alternative  value  scale  for  estunation  of 
work  and  based  the  valuation  of  services 
on  this  scale.  Because  we  do  not  agree 
that  coding  changes  are  appropriate 
justification  for  reopening  debate  about 
the  Harvard  study,  we  believe  that 
comments  on  CPT  codes  25526,  27193, 
27194,  27496  through  27499,  27503, 
27558.  27892  through  27894,  29855.  and 
29856  did  not  provide  adequate 
justification  for  reconsideration  of  the 
published  RVUs. 

•  Revisions  within  families:  In  a 
number  of  instances,  a  code  or  family  of 
codes  was  replaced  by  a  new  code  or 
codes.  While  the  individual  codes 
represent  new  classifications  and  work 
RVUs,  the  overall  work  represented  by 
the  family  should  be  unchanged.  A 
number  of  commenters  implied  that  the 
published  RVUs  for  the  new  codes  in   - 
certain  families  did  not  accurately 
reflect  the  average  work  of  the  old 
codes.  We  reviewed  the  codes  in 
question  and  changed  several  work 
RVUs: 
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CPT  codes  in  1992 

CPT 

codes 
in  1993 

Average  woiV 
RVUs 

Cooection 
for  1994 
(percent) 

1992 
(reseated) 

1993 

25605 

25610 

27224                         " 

25605 

27226 
27227 
27228 
27244 
27245 
27.535 
27536 
27759 

5.55 
16.12 

14.81 
12.94 
11.67 

5.55 

13.61 
15.05 
17.50 
13.92 
18.16 
9.72 
13.61 
10.43 

-1.1 
f4.8 

27225                             

27244                                  

•t^.6 

27536 

27537 - 

27756  

+9.2 
♦3.2 

(6)  Coronary  artery  bypass  graft 
procedures  (GPT  codes  33510  through 
33523  and  33533  through  33536).  The 
interim  RVUs  for  these  codes  were 
derived  from  RVUs  for  the  old  CPT 
codes  33510  through  33516  as  revised 
by  the  1992  refinement  panels.  We 
calculated  volume-weighted  average 
work  RVUs  for  coronary  artery  bypass 
procedures  based  on  certain 
assumptions  regarding  the  probable 
utilization  of  the  new  codes  and 
frequencies  of  venous  grafts  and  arterial 
conduits.  Commenters  stated  that  the 
interim  RVUs  were  based  on  an 
incorrect  assumption,  speciHcally  that 
multiple  arterial  conduit  procedures 
(CPT  codes  33534  through  33536)  are 
much  more  common  than  they  actually 
are.  We  reviewed  the  available  data  on 
the  utilization  of  the  new  codes  through 
the  first  6  months  of  1993.  Those  data 
were  consistent  with  the  commenters' 
assumptions,  and  we  have  revised  the 
work  RVUs  for  CPT  codes  33510 
through  33523  and  33533  through 
33536.  The  revised  RVUs  are  listed  in 
Table  2. 

(7)  Reoperation,  coronary  artery 
bypass  procedure  or  valve  procedure, 
more  than  one  month  after  original 
operation  (CPT  code  33530).  We 
assigned  6.01  interim  work  RVUs  to  this 
code.  A  commenter  requested  11.00 
work  RVUs  for  this  revised  code.  The 
comments  were  an  abbreviated  version 
of  those  received  in  response  to  the 
November  1991  final  rule  and  were  fully 
considered  in  the  1992  refinement 
process.  Because  the  commenter  did  not 
present  new  information  regarding  this 
code,  we  did  not  subject  it  to  review  by 
this  year's  refinement  panel.  We  have 
retained  the  existing  RVUs. 

(8)  Vulvectomy,  radical,  complete, 
with  unilateral  inguinofemoral 
lymphadenectomy  (CPT  code  56634) 
and  with  bilateral  inguinofemoral 
lymphadenectomy  (CPT  code  56637). 


These  codes  are  part  of  the  family  of 
codes  for  vulvectomy,  CPT  codes  56620 
through  56640.  The  1992  volume- 
averaged  work  RVUs  for  the  family  of 
codes  were  10.53.  The  interim  work 
RVUs  were  17.01  for  CPT  code  56634 
and  17.94  for  CPT  code  56637.  We  have 
decreased  the  work  RVUs  for  CPT  code 
56634  to  16.98  and  for  CPT  code  56637 
to  19.08  to  make  them  consistent  with 
the  1994  RVUis  established  for  CPT  code 
56632  (vulvectomy,  radical,  partial; 
with  bilateral  inguinofemoral 
lymphadenectomy). 

(9)  Surgery  of  intracranial 
arteriovenous  malformation  (CPT  codes 
61680  through  61692).  Commenters 
stated  that  we  had  compressed  the 
results  of  the  1992  refinement  panel, 
which  we  had  not  done.  The  RVUs 
published  in  the  November  1992  final 
notice  are  the  direct  result  of  the 
decision  rules  set  forth  in  that 
document.  We  are  not  revising  the  RVUs 
for  these  codes  in  1994. 

2.  Establishment  of  Interim  Work  RVUs 
for  New  and  Revised  Codes  for  1994 

a.  Methodology.  The  major  aspect  of 
establishing  work  RVUs  for  1994  was  • 
related  to  the  assignment  of  interim 
RVUs  for  all  new  and  revised  CPT 
codes.  As  described  in  our  November 

1992  Federal  Register  notice  on  the 

1993  fee  schedule  (57  FR  55896),  we 
established  a  process,  based  on 
recommendations  received  from  RUC, 
for  establishing  interim  RVUs  for  new 
and  revised  codes. 

RUC  was  formed  in  November  1991 
and  grew  out  of  a  series  of  discussions 
between  the  AMA  and  the  major 
national  medical  specialty  societies. 
RUC  is  comprised  of  26  members;  22  are 
representatives  of  major  specialty 
societies.  The  remaining  members 
represent  the  AMA,  the  American 
Osteopathic  Association,  and  the  CPT 
Editorial  Panel.  The  work  of  RUC  is 


supported  by  an  advisory  committee 
made  up  of  representatives  of  65 
specialty  societies  in  the  AMA  House  of 
E)elegates.  RUC  used  a  small  group 
survey  method  to  produce  work  RVUs 
that  were  voted  on  by  RUC,  with  a  two- 
thirds  vote  required  for  acceptance.  RUC 
then  submitted  to  us  those  accepted 
RVUs  as  recommended  values. 

We  received  work  RVU 
recommendations  for  approximately  550 
codes  from  RUC.  Physician  panels 
consisting  of  CMDs  and  HCFA  staff 
reviewed  RUC  recommendations  by 
comparing  them  to  the  HCFA  reference 
set  or  to  other  comparable  services  on 
the  fee  schedule  for  which  work  RVUs 
had  been  established  previously,  or  to 
both  of  these  criteria.  The  panels  also 
considered  the  relationships  among  the 
new  and  revised  codes  for  which  we 
received  RUC  recommendations.  We 
agreed  with  a  majority  of  those 
relationships  reflected  in  the  RUC 
values.  In  some  cases  where  we  agreed 
with  the  RUC  relationships,  we  revised 
the  RVUs  recommended  by  RUC  in 
order  to  achieve  budget  neutrality 
within  families  of  codes.  For 
approximately  66  percent  of  the  RUC 
recommendations,  proposed  RVUs  were 
accepted  or  increased,  and  for 
approximately  24  percent,  RVUs  were 
decreased.  (Nine  percent  will  remain 
carrier-priced.  No  work  RVUs  were 
assigned  to  approximately  1  percent  of 
the  codes  because  we  determined  that 
those  procedures  do  not  involve 
physician  work.) 

We  also  received  approximately  40 
recommendations  from  specialty 
societies  for  new  or  revised  codes  for 
which  RUC  did'not  provide  a 
recommendation.  The  specialty  society 
recommendations  were  also  reviewed 
by  the  physician  panels.  For 
approximately  44  percent  of  the 
specialty  society  recommendations,  the 
proposed  RVUs  were  accepted  or 
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increased;  for  approximately  56  percent, 
the  RVUs  were  decreased. 

Table  3  is  a  listing  of  those  codes  that 
will  be  new  or  revised  in  1994  for  which 
we  received  reconunended  work  RVUs. 
This  table  includes  the  following 
information: 

•  HCPCS  (HCFA  Common  Procedure 
Coding  System)  code.  This  is  the  CPT 
code  for  a  service.  An  asterisk  identifies 
new  codes. 

•  Description.  This  is  an  abbreviated 
version  of  the  narrative  description  of 
the  code. 

•  RUC  recommended  work  RVUs. 
This  colunm  identifies  the  work  RVUs 
recommended  by  RUC.  If  RUC 
recommended  that  the  1993  work  RVUs 


for  revised  codes  be  maintained,  this 
column  shows  "no  change."  In  general, 
this  type  of  recommendation  was 
submitted  when  RUC  believed  that  the 
code  revision  did  not  afl^ect  the 
physician  work.  It  did  not  necessarily 
mean  that  RUC  or  its  members  believed 
the  service  to  be  valued  correctly. 
•  HCFA  decision.  This  column 
indicates  whether  we  agreed  with  the 
RUC  recommendation  ("agreed");  we 
established  work  RVUs  tha»  are  higher 
than  the  RUC  recommendation 
("increased");  or  we  established  work 
RVUs  that  were  less  than  the  RUC 
recommendation  ("decreased").  Codes 
for  which  we  did  not  accept  the  RUC 
recommendation  are  discussed  in 


greater  detail  following  Table  3,  except 
for  codes  that  we  have  left  as  carrier- 
priced  because  they  are  rarely  paid  for 
by  Medicare.  Those  codes  are  identified 
in  Table  3  by  an  "(a)"  in  this  column. 

In  general,  we  have  attempted  to 
maintain  budget  neutrality  for  revised  or 
split  codes  within  a  specific  code  group. 
If  we  did  not  have  a  good  basis  for 
projecting  utilization,  we  have 
maintained  the  1993  RVUs  for  each  of 
the  split  codes  and  will  use  actual 
utilization  to  adjust  the  RVUs  in  a 
subsequent  year. 

b.  Table 3—AMA's  RUC 
Recommendations  and  HCFA 's 
Decisions.  ' " 


Table  3.— AMA's  RUC  Recommendations  and  HCFA's  Decisions 


HCPCS t 


' 11755 

'  15788 

'  15789 
15792 
JI5793 
17340 
|I9125 

' |9126 
19140 
^315 
^4342 
^4566 
24582 
^740 
742 
746 
7509 
6 
1231 
1233 
1235 
1237 
1238 
&1239 
31240 

'31245 
&1246 

'31247 

'81248 
31249 

'31251 
&1261 

'31262 

'31264 
31266 
31269 
Si  271 

f 31 280 
31281 

'31282 
31283 

f 31 284 
31286 
31287 
31288 


MOD 


Description 


Biopsy,  nail  unit 

Chemical  peel,  face,  epiderm 
Chemical  peel,  face,  dermal  .. 

Chemical  peel,  nonfacial ^ 

Chemical  peel,  rxxifacial 

Cryottierapy  of  skin 

Excision,  breast  lesion 

Excision,  add'l  txeast  lesion  .. 

Removal  of  breast  tissue  _ 

Treat  spine  fracture 

Repair  of  ruptured  tendon 

Treat  humerus  fracture  ;. 

Treat  humerjs  fracture  

Treat  finger  fracture,  each  

.Treat  finger  fracture,  each  

Repair  finger  fracture,  each  „, 
Treatment  of  thigh  fracture  „.. 

Wrist  arthroscopy/surgery  

Nasal  endoscopy,  dx  

Nasai/sinus  endoscopy,  dx  .... 
Nasal/sinus  endoscopy,  dx  .... 
Nasal/sinus  endoscopy,  surg  . 
Nasal/sinus  erxjoscopy,  surg  . 
Nasal/sinus  endoscopy,  surg  . 
Nasal/sinus  endoscopy,  surg  . 
Nasal/sinus  endoscopy,  surg  , 
Nasal/sinus  endoscopy,  surg  . 
Nasal'sinus  endoscopy,  surg 
Nasal/sinus  endoscopy,  surg 
Nasal/sinus  endoscopy,  surg 
Nasal/sinus  endoscopy,  surg 
Nasal/sinus  endoscopy,  surg 
Nasal/sinus  endoscopy,  surg 
Nasal/sinus  endoscopy,  surg 
Nasal/sinus  endoscopy,  surg 
NasaUsinus  endoscopy,  surg 
Nasal/sinus  endoscopy,  surg 
fvlasal/sinus  endoscopy,  surg 
Nasal/sinus  endoscopy,  surg 
Nasal/sinus  endoscopy,  surg 
Nasal/sinus  endoscopy,  surg 
Nasal/sinus  endoscopy,  surg 
Nasal/sinus  endoscopy,  surg 
l^asaVsinus  endoscopy,  surg 
Nasal/sinus  endoscopy,  surg 


RUC  rec- 
ommended 
work  RVUs 


1.34 

5.00 

6.59 

4.00 

5.34 

No  change 

6.00 

3.00 

No  change 

No  change 

Nocf^ange 

7.35 

8.02 

No  change 

No  change 

No  change 

No  change 

No  change 

1.12 

2.40 

420 

2.88 

5.00 

1226 

4.00 

5.07 

626 

7.03 

7.43 

8.85 

927 

8.05 

924 

10.01 

10.41 

11.83 

1225 

10.19 

11.38 

12.15 

12.55 

13.97 

14.39 

6.00 

7.02 


Specialty 

rec- 
ommended 
work  RVUs 


HCFA 
decision 


Agreed. 

Decreased. 

Decreased. 

Decreased. 

Decreased. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed.. 

Agreed. 

Agreed. 

Agreed. 

Decreased. 

Decreased. 

Decreased. 

Decreased. 

Decreased. 

Decreased. 

Decreased. 

Decreased. 

Decreased. 

Decreased. 

Decreased. 

Decreased. 

Decreased. 

Decreased. 

Decreased. 

Decreased. 

Decreased. 

Decreased. 

Decreased. 

Decreased. 

Decreased. 

Decreased. 

Decreased. 

Decreased. 

Decreased. 

Decreased. 

Decreased. 


tAI  iwMtk:  CPT  HCPCS  Copyright  1993  Amahcwi  MedM^  AsMOiaban. 
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Table  3.— AMA's  RUC  Reccmmenqatioms  and  HCFA*s  OECistOMS-Conttnued 


HCPCSt 


MOO 


Oescripkon 


RUCrec- 

OfTVTWrXjCd 

workfMJs; 


Specially 

rec- 
ommended 
*0(1(RVU8 


r 

18.78 
19.78 
1S£4 
17.14 
16.00 
No  change 
2528 
24.50 
1725 
19.00 
20.00 
23.30 
25.00 
No  change 
15.17 

559 

6.11 
10.00 
11.18 

7.10 
1060 
10.31 
14.00 
18.00 

8.20 
12.00 
12.50 
11^ 
13.42 
1^90 
11^1 
17.02 
12.50 
12.71 
20J00 
13.98  J 
15.09 
12iM 
36.00 
36.00 
45i)0 
5OJO0 
11.35 

ft.«9 
:  7j61 


HCFA 
decision 


•31290 
•31291 
•31292 

•31293 

•31294 

32440 

•32442 

32445 

32^180 

•32482 

•32484 

•32486 

•32488 

32500 

32540 

•32801 

•32602 

•32603 

•32804 

•32606 
•32650 
•32651 
•32652 
•32653 
•32654 
•32ffi5 
•32656 
•32® 7 
•32658 
•32659 
•32660 
•32661 
•32662 
•32663 
•32664 
•32665 
•32850 
•32851 
•32852 
•32853 
•32854 
33200 
33206 
33208 
33210 
•33211 
33212 
•33213 
•33214 
33216 
•33217 
33218 
•33220 
33222 
•33223 
•33233 
•33234 
•33235 
•33236 
•33237 
'33238 
•33240 
•33241 
•33242 
•33243 


Nasal/sinus  endoscopy,  surg 
Nasdl^sinus  endoscopy,  surg 
NasaUsinus  endoscopy,  surg 
Nesabsanus  endoscopy,  sug 
Muatrsmus  endoscopy,  surg 

Removal  o*  Iutq 

Sleeve  pneumonectomy  

Removal  o<  king  . 

Partai  removal  of  lung 
BiM!)ectomy 
Segmenteciomy  . 
Sleeve  tobectomy 
Completion  pneumonectomy 
Parbal  removal  of  lung 
Removal  of  lung  lesion  ... 

Thoracoscopy,  diagnostic  _ 

Thoracoscopy,  degnostic  _. 

Thoracoscopy,  diagnostic  

Thoracoscopy,  diagnostic 

Thoracoscopy,  diagnostic  

Thoracoscopy,  diagnostic 

Thoracoscopy,  surgical  , 

Thoracoscopy,  surgical  

Thoracoscopy,  surgical  

Thoracoscopy,  sorgical 

Theracoscopy,  surgical  

Thoracoscopy,  surgical  

Thoracoscopy,  surgical 

Thoracoscopy,  surgical  

Thoracoscofy,  surgical  

Thoracoscopy,  surgical  

Thoracoscopy,  surgical  

Thoracoscopy,  surgical  

Thoracoscopy,  surgical  

Thoracoscopy,  surgical  

Thoracoscof^,  surgical  

Thoracoscopy,  surgical  

Donor  pneumonectomy 

Lung  transplant,  single 

Lung  transplant  w/bypass  

Lung  transplant,  double  

Lung  transplant  w/bypass  

InsertKX)  of  heart  F»cemaker 

Insertion  of  heart  pacemaker  ..... 
Insertion  of  heart  pacemaker  ..... 

Insertion  of  heart  electrode _ 

Irtsertion  of  heart  electrode 

Insertion  of  pulse  generator 

Insertion  of  pulse  generator 

Upgrade  of  pacemaker  system  .. 

Revision  implanted  electrode 

InserVrevise  electrode 

Repair  pacemaker  electrodes  .... 

Repair  pacemaker  electrode 

Pacemaker  aKxJ  pocket  

Pacemaker  aicd  pocket  „. 

Removal  of  pacemaker  system  . 
Removal  of  pacemaker  system  , 
RerTM»wal  pacemaker  electrode  .. 
Remove  alectrode/ttKxacotomy  , 
Remove  electrode/ttxxacotomy  , 
Remove  electrode/thoracotomy  . 

Insen/repiace  pulse  gener  

Remove  pulse  generator  only  .... 
Repair  pulse  generator/leads  ..... 
Remove  generator/ttxxacolomy 


t  Al  nun««iic  OPT  HCPCS  Copinght  1993  Amahcan  Madlcai  Aaaooabon. 


Norw 
Norte 
None 


None 
None 


None 


None 
Nona 
None 


3.39 

3.50 

521 

6.15 

7.61 

520 

556 

515 

523 

456 

650 

2.00 

9.00 

9.90 

1Z00 

13.00 

1450 

720 

5J02 

11.00 

25.00 


Decreased. 

Decreased. 

Decreased 

Deaeased. 

Decreased. 

Agreed. 

Agreed. 

Decreased. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Decreased. 

Agreed. 

Agreed. 

Deaeased. 

Decreased. 

Agreed. 

i^ecreased. 

Agreed. 

Decneased. 

iTKreased. 

Increased. 

Increased. 

Increased. 

increased. 

Agreed. 

Decreased. 

Decreased. 

Agreed. 

increased. 

Increased. 

Decreased. 

Agreed. 

Agreed. 

Agreed. 

w. 

Agneed. 

Agreed. 

Agreed. 

Decreased 

Decreased. 

Increased. 

Increased. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Decreased. 

Decreased. 

Increased. 

Decreased. 

Decreased. 

Agreed. 

Agreed. 

Agreed. 

Increased. 

Deaeased. 

Decreased. 

Decreased. 
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Table  3.— AMA's  RUC  Recommendations  and  HCFA's  Decisions— Continued 


HCPCSt 


mod 


Descriptkxi 


RUC  rec- 
ommended 
workRVUs 


Specialty 

rec- 
ommended 
workRVUs 


HCFA 
decision 


•33244 

33245 

33246 

'33247 

1*33249 

33400 

^33401 

!•  33403 

33405 

1*33406 

1*33413 

"33414 

•  33417 

33420 

33422 

1  33460 

i*  33463 

•33464 

33465 

.33470 

•33471 

33472 

33474 

•33475 

33476 

33478 

33500 

33502 

33503 

33504 

•33505 

•33506 

•33600 

•33602 

•33606 

•33608 

•33610 

•33611 

•33612 

•33615 

•33617 

•33619 

33647 

33660 

33665 

33670 

33681 

33684 

33688 

33690 

33692 

33694 

33696 

•33697 

•33698 

33702 

33710 

33720 

•33722 

33730 

•33732 

33735 

•33736 

33737 

33750 

33755 


Remove  generator  

Implant  heart  defitxiUator  

Implant  heart  defityillator  

Insert/replace  leads 

Insert/replace  teads/gener  

Repair  of  aorbc  vatve 

Valvutoplasty,  open 

Vahrutoplasty,  w/cp  bypass 

Replacement  of  aortk:  valve  

Replacement  aortic  valve  

Replacement,  aortk;  valve  

Repair,  aortk:  valve  

Repair  of  aortk:  valve 

Reviskxi  of  mitral  valve 

Revision  of  mitral  valve 

Revision  of  tricuspid  valve 

Valvuloplasty,  tricuspid  

Valvutoplasty,  trkxjspid  

Replace  tricuspkl  valve 

Revision  of  pulmonary  valve  ..... 

Valvotomy,  pulmonary  valve 

Reviston  of  pulmonary  valve  ..... 
Reviston  of  pulrrwnary  valve  .... 
Replacement,  pulmonary  valve 

Reviston  of  heart  chamber 

Revision  of  heart  chamber 

Repair  heart  vessel  fistula  ....... 

Coronary  artery  correction  

Coronary  artery  graft 

Cororwiry  artery  graft 

Repair  artery  w/tunnel 

Repair  artery,  transkx:atk)n ; 

Ctosure  of  valve 

Ctosure  of  valve 

Anastomosis/artery-aorta 

Repair  anomaly  w/conduit  

Repair  by  enlargement  

Repair  doutjie  ventricle  

Repair  double  ventricle 

Repair  (simple  fontan)  

Repair  by  modified  fontan 

Repair  single  ventricle  

Repair  heart  septum  defects  ... 

Repair  of  heart  defects  

Repair  of  heart  defects  

Repair  of  heart  chamtjers  

Repair  heart  septum  defect  

Repair  heart  septum  defect  

Repair  heart  septum  defect  

Reinforce  pulrTX)nary  artery  

Repair  of  heart  defects  

Repair  of  heart  detects  

Repair  of  heart  defects  

Repair  of  heart  defects  

Repair  of  heart  defects  

Repair  of  heart  defects  

Repair  of  heart  defects  

Repair  of  heart  defect 

Repair  of  heart  defect 

Repair  heart-vein  defect(s)  

Repair  heart-vein  defect  

Revision  of  heart  chamber 

Reviston  of  heart  chamtier 

Reviskxi  of  heart  chamber 

Major  vessel  shunt 

M£^  vessel  shunt  .„ 


None 
No  change 
Nochar^ 
None 
None 
No  change 
23.00 
24.00 
No  change 
32.00 
35.00 
30.00 
28.00 
No  change 
No  change 
23.13 
24.75 
26.50 
2722 
20.00 
21.65 
21.42 
No  change 
28.00 
25.00 
26.00 
No  change 
No  change 
No  change 
No  change 
26.00 
26.00 
29.00 
28.00 
30.00 
30.75 
30.00 
32.00 
32.85 
3125 
33.00 
3625 
28.12 
25.00 
28.00 
32.00 
27.00 
29.00 
30.00 
18.75 
30.00 
31.00 
30.85 
33.00 
34.00 
26.00 
29.00 
26.00 
28.00 
30.62 
27.75 
20.46 
20.46 
21.00 
20.64 
21.00 


14.00 
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10.00 
15.75 


Decreased. 

Agreed. 

Agreed. 

Agreed. 

Decreased. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

(•)■ 

Agreed. 

Agreed. 

Decreased. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 
Agreed. 

(•)• 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

(•). 

(•). 

(•). 

(•)• 

(•). 

(•). 

W. 

«. 

Agreed. 

(•). 

«. 

Agreed. 

Agreed. 

«. 

(•). 

Agreea 

Agreed. 

Agreed. 
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Table  3.— AMA's  RUC  Reoommenoatxjns  and  HCFA's  Decisions— Contimjed 


HCPCSt 


SS7V2 
33784 
337W 

•337^ 
•SS770 

•33m 

33774 

33775 

3377V 

33777 

3377V 

33779 

33780 

337t1 

337M 

3S7V8 

33VQe 

33803 

33819 

33814 

33820 

33822 

33824 

33840 

33845 

33851 

330S2 

'338S9 

33880 

*33881 

*33883 

•33017 

•33018 

•3391V 

•33920 

'33922 

•339S0 

•33040 

33980 

•33901 

33970 

33971 

•33973 

•33974 

•33975 

•33976 

•33977 

•33978 

•34502 

•35390 

•35823 

•35691 

•35693 

•35694 

•35806 

•35700 

35875 

•35876 

•35901 

•35903 

•350051 

•35907 

38821 

•37607 

•37790 

38100 


MOO 


Descdplion 


Mi4or  vessel  shunt „ 

Msjor  vessel  stunt  &  graft 

MBJor  vessel  sluit 

AtrM  SQplectoniy^septostoffly 
Repair  great  vessels  defect  ... 
Repair  great  vessels  defect  ._ 
ReJMir  great  vessels  defect  ... 
Repair  great  vessels  defect  .„ 
Repair  great  vessels  defect  .„ 
Repair  great  vessels  defect  .„ 
ReJMlr  great  vessels  defect  ... 
Repair  great  vessels  defect  ... 
Repair  great  vessels  defect  ... 
Repair  great  vessels  defect. ... 

Repair  aitenal  trunk  _ 

Revision  o(  pulmonary  artery  . 

FiBpeir  vessel  deled  

Repeir  vessel  defect 

Repair  eeptai  defect 

Repair  septal  defect 

Revise  major  vessel 

Revise  major  vessel 

Revise  major  vessel 

Remove  aorta  cx>r»striction 

f^emove  aorta  constriction  .._. 

Remove  aorta  constriction 

Repair  septal  defect  _._...„._. 

Repair  septal  defect  ...„__. 

Ascend«g  aorta  graft ....... 

Ascending  aorta  graft 

Ascendwig  aorta  graft 

Repair  pulmonary  artery  . 

f^epalr  pulmonary  atresia 

Repair  pulmonary  atresia 

Repair  pulmonary  atresia 

Transect  putmoaary  artery 

Removfltf  of  donor  heart/lung  . 

Removal  of  donor  twart 

Eirtemal  circulation  assist  ...... 

Eitemai  drcuiation  assist  ..._. 

Aortic  circulation  assist 

Aortic  drcuiation  assist  .„ 

Insert  balloon  device  „ 

Remove  fntra-CKKtic  tsaNoon  .... 
fntplantventrlcuiar  device  ....„, 

Hrplant  ventricular  device 

Remove  ventricalar  device  

Remove  ventricalar  device  

Reconstruct,  ve«a  cava 

Reoperation,  caiotid 

By«s  graft,  not  vein 

Arteriai  transposition  ......„„._„ 

Arterial  transposition  

Arteriai  transposition  

Arterial  transposition  

Reoperation,  bypass  grail 

Removal  of  dot  in  graft .._ 

Removal  of  dot  in  graft 

Excision,  graft,  neck ^. 

Excisloo,  graft,  SKtremity «_ 

Excision,  graft,  tkorax 

Excision,  graft,  aMomen ., 

Artpiy  vein  fusioa 

UgBHon  of  fistula 

^enUe  venous  ocdualon  .__._ 
flemovai  of  spleen,  total 


RUCrec- 
ommerxled 
worfcRVUs 


Specialty 

rec- 
ommended 
RVUs 


No 
No 


No 


No 


21.00 
21.10 
22.00 
24.00 
3275 
34.00 
30.00 
31.25 
33.00 
32.S0 

35  JX) 
3525 

36  J» 
;».50 
34.00 
26.00 
MM 
19.00 
20JOO 
25X10 
16X10 
^7J0O 

ia.x 

20XX) 
21.50 
20.50 
23JX) 
31.00 
34.74 
35.00 
37.15 
2AJO0 
26.00 
3137 
31.50 
2X00 
14X» 
12J)0 
25.00 

n.^ 

change 

tbanoB 

iOXO 

OJOO 

SDJBD 

2725 

1730 

20i» 

26.28 

4JI7 

15  JO 

17.n 

14J6 

18.25 

18.25 

4J6 

9J4 

UiX) 

iOM 

12JX) 

2330 

2439 

Change 

13i)0J 

changel 


HCFA 

decision 


(•♦• 

W. 

Agreed 

Agreed 

Agreed 

Agreed 

H- 

(•I. 

W- 

W. 

w. 
w. 

(•)- 

w. 

(•)- 

W. 

W- 

W- 

(•)- 

W- 

Agreed 

Decreased. 

Decreased 

Decreased 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

('). 

(')- 

Deweased 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Decreased 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Decroaeed. 

Decreased 

Decfvasad 

Decraaaad. 

DocwMad 


Decsaaaad 

Agreed 

Agreed 


.  I  Agreed 
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Table  3.— AMA's  RUC  Recommenoatk»b  ano  HCFA's  Decisions— Contioued 


HCPCSt 


38101 

^38102 

f 38746 

►38747 

43200 

43202 

43204 

f 43205 

143215 

^43216 

143217 

43219 

43220 

43226 

43227 

43228 

43234 

43235 

I  43239 

I  43243 

^43244 

I  43245 

43248 

43247 

•43248 

•43250 

432S1 

43255 

43258 

•43259 

43260 

^43261 

43262 

43263 

43264 

;  43265 

'  43267 

43268 

43269 

;  43271 

43272 

43450 

43453 

43456 

^43458 

43610 

-43611 

43620 

"43621 

•43622 

•43631 

•43632 

*43633 

'•43634 

4363S 

43638 

•43639 

43780 

44360 

44361 

44384 

•44386 

:  44366 

44369 

•44376 

•44377 


MOO 


Description 


Removal  of  spleen,  partiai 

Removal  o<  spleen,  total  

Remove  thoracic  lymph  nodes  .. 
Remove  abdominal  lymph  nodes 
Esophagus  endoscopy 
Esophagus  endoscopy,  t>iopsy  . 
Esophagus  ervloscopy  &  irited 
Esophagus  ervloscopy/ligation  . 

Esophagus  endoscopy 

Esophagus  endoscopy/lesion  .„ 

Esophagiis  endoscopy 

Esophagus  endoscopy  ._ „ 

Esophagus  endoscopy,  dilation 
Esophagus  erxloscopy.  dilation 
Esophagus  endoscopy,  repair  .. 
Esophagus  erxloscopy,  ablation 

Upper  gi  endoscopy,  exam 

Upper  gi  endoscopy,  diagrx>si6 

Upper  gi  erxloscopy,  tMopsy  

Upper  gi  endoscopy  &  ir^ect  .... 

Upper  gi  erxjoscopy/ligation  

Operative  upper  gi  erKloscopy  .. 

Place  gas^ostomy  tutie  

Operative  upper  gi  endoscopy  .. 
Upper  gi  ertdosoopy/guidewire  . 

Upper  gi  endoscopy/tunwr 

Operative  upper  gi  endoscopy  .. 
Operative  upper  gi  erxloscopy  .. 
Operate  upper  gi  endoscopy  .. 

Endoscopic  uttrasourKi  exam 

Endoscopy,  t>le  duct/pancreas  .. 
Endoscopy,  bAe  duct/pancreas  _ 
Endoscopy,  bite  dud/pancreas  _ 
Endoscopy.  bUe  dud/pancreas  .. 
Endoscopy,  bOe  dud/pancreM  .. 
Endoscopy,  bile  dud/pancreas  .. 
Endoscopy.  bOe  dud/pancreas  „ 
Endoscopy,  bile  dud/pancreas  „ 
Endoecopy,  b4e  dud/pancreas  „ 
Endoccopy.  bAe  dud/parxxeas  .. 
Endoscopy.  bOe  dud/parwreas  .. 

Dilate  esophagus 

Dilate  esophagus 

Oltate  esophagus 

Dilation  of  esophagus 

Excision  d  stomach  lesion 
Excision  of  stomach  lesion 
Removal  of  stomach 
Rermwal  of  stomach 

Removal  of  stomach 

Removai  of  stomach,  partial  ._. 
Rentoval  stomach,  partial 
Removal  Stomach,  partiai 
Removal  stomach,  partial 

Removal  stomach,  partial 

Partial  removal  of  stomach 

Removal  stomach,  partial 

Change  gastrostomy  tube 

Smal  bowel  endoscopy 

SmalbOMrel  endoscopy,  biopsy 
Smal  tXMvel  endoscopy 
Smal  bowel  endoscopy 
Sraai  bowel  endoscopy 
Smal  bowel  endoscopy 

Smofl  bowel  endoscopy 


RUC  rec- 
ommended 
wort(RVUs 
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7.00 
430 
5.01 


No 
No 


No 


No 
No 

No 

No 
No 
No 
No 

No 

No 
No 


No 
Uo 
No 

No 

No 
No 
No 
No 
No 
No 
No 
No 
No 
No 
No 
No 


cfnnge 
change 

4.10 
change 

2.76 

236 
change 
change 

Z40 
cfwige 

334 
change 
change 
change 
change 

4.68 
change 
chai^ 
change 

322 

3.58 
change 
change 
change 

6.11 
ctienge 

6.42 
change 
change 
change 
change 
change 
change 
char>ge 
change 
change 
change 
cfwr^ge 
change 

3.09 
13.00 
16.00 
2350 
24.00 
2530 
20.64 
20.64 
21.14 
22.64 


22.13 
2233 

No  change 

No  change 

No  change 

422 

4.12 

No  change 

No  change 

7.19 

7.50 


Specialty 
leo- 


wort(RVUs 


HCFA 

decision 


Agreed 

Decreased 

Agreed 

Agreed 

A(^eed 

A^eed 

Agreed. 

Decreased 

Agreed. 

Increased 

iTKreased 

Agreed 

Agreed 

Agreed 

Agreed 

Increased 

A^-eed 

Agreed 

Agreed. 

Agreed. 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Increased. 

Agreed 

Agreed 

Agreed 

Decreased 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

A^^eed 

Agreed 

Agreed 

A^^eed 

Agreed 

Agreed 

Agreed 

Decreased 

Deaeased 

Decreased 

Decreased 

Decreased 

Decreased 

Decreased 

Decreased 

Decreased 

Decreased 

Decreased 

Decreased 

Decreased 

Agreed. 

Agreed 

Agreed 

Irtcraased 

Agreed 

Agreed 

Agreed 

Decreased 

Decreased 
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Table  3.— AMA's  RUC  Recommendations  and  HCFA's  Deciskdns— Continued 


HCPCSt 


MOD 


•44378 
44380 
44382 
44385 
44386 
44388 
44389 
44391 
44392 
44393 
•44394 
•44500 
•44602 
•44603 
•44604 
•44615 
45300 
45303 
45305 
•45308 
•45309 
45315 
45317 
45320 
45330 
45331 
45333 
45334 
45337 
•45338 
•45339 
45355 
45378 
45379 
45380 
45382 
45383 
•45384 
45385 
46060 
46270 
46280 
•46281 
46600 
46604 
46606 
46608 
46610 
•46611 
46612 
46614 
•46615 
46715 
46716 
46730 
46735 
46740 
•46742 
•46744 
•46746 
•46748 
47552 
47553 
47554 
47555 
47556 


Description 


Smafl  bowet  endoscopy  

Small  bowel  endoscopy 

Snail  bowel  endoscopy  

Endoscopy  ol  bowel  pouch 

Endoscopy,  bowel  pouch,  biopsy 

Colon  endoscopy  

Colonoscopy  with  t)«psy  

Colonoscopy  for  bleeding  

Colonoscopy  &  polypectomy  

Colonoscopy,  lesion  removal 

Colorx>scopy  w/snare 

Intro,  gastrointestinal  tube  

Suture,  small  intestine  , 

Suture,  small  intestine  

Suture,  large  intestine 

Intestinal  stricturoplasty  

ProctosigrTXMdoscopy 

ProctostgrTX)Kloscopy 

Proctosigmoidoscopy;  biopsy  

ProctosignxMdoscopy  

Proctosigmoidoscopy  

Proctosigmoidoscopy  

Proctosigmoidoscopy  

ProctosigrTTOKJoscopy 

Sigmoidoscopy,  diagnostic  

Sigmoidoscopy  and  biopsy  

Sigmoidoscopy  &  polypectomy  ... 

Signmidoscopy  (or  bleeding 

Sigmoidoscopy,  decompression  . 

Sigmoidoscopy 

Sigmoidoscopy 

Surgical  colonoscopy  _ 

Diagnostic  colonoscopy  

Colonoscopy  

Colonoscopy  and  biopsy 

Colonoscopy,  control  bleeding  .... 

Colonoscopy,  lesion  removal 

Colonoscopy  

Colonoscopy,  lesion  renwval 

Incision  of  rectal  abscess  

Removal  of  anal  fistula  

Removal  of  anal  fistula 

Closure  of  anal  fistula .,.«^..~ 

Diagnostic  anoscopy „., 

Anoscopy  and  dilation , 

Anoscopy  and  bKipsy _., 

Anoscopy;  remove  foreign  body 

Anoscopy;  remove  lesion 

Anoscopy  

Anoscopy;  remove  lesions 

Anoscopy;  control  bleeding 

Anoscopy  

Repair  of  arK>vaginal  fistula  

Repair  of  anovaginal  fistula  

Construction  of  absent  anus 

Construction  of  absent  anus 

Construction  of  absent  anus 

Repair,  imperforated  anus  

Repair,  cloacal  anomaly  

Repair,  cloacal  anomaly  ...'. 

Repair,  cloacal  anomaly  

Biliary  endoscopy,  thru  skin 

Biliary  endoscopy,  thru  skin 

Biliary  endoscopy,  thru  skin 

Biliary  endoscopy,  thru  skin 

Biiiaiy  erKloscopy,  thru  skin 
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RUC  rec- 
ommended 
workRVUs 


Speciatty 

rec- 
ommended 
workRVUs 


8.50 
Nochar)ge 
h4o  change 
No  change 
f4o  change 
No  change 
No  change 
hto  change 
3.81 
5.12 
4.42 
0.95 
9.96 
13.25 
13.25 
13.50 
No  change 
No  change 
No  change 
1.50 
1.96 
No  change 
No  change 
No  change 
No  change 
No  change 
1.90 
No  change 
No  change 
2.51 
3.21 
No  change 
No  change 
No  change 
No  change 
No  change 
No  change 
4.71 
No  change 
No  change 
No  change 
No  change 
7.00 
No  change 
No  change 
No  change 
Noch£mge 
1.30 
1.76 
1.86 
No  change 
2.75 
No  change 
No  change 
Nochemge 
No  change 
No  change 
28.50 
32.00 
35.00 
39.00 
Nocharige 
No  change 
No  change 
No  change 
No  change 


HCFA 
decision 


Decreased. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Increased. 

Decreased. 

Decreased. 

Decreased. 

Agreed. 

Agreed. 

Agreed. 

Decreased. 

Agreed. 

Agreed. 

Agreed. 

Increased 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Increased 

Agreed. 

Agreed. 

Decreased. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Increased. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Increased. 

Decreased. 

Decreased. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 
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Table  3.— AMA's  RUC  Recommenoadons  and  HCFA's  Decisigns— Continued 


HCPCSt 


MOD 


Description 


RUC  rec- 
ommended 
wrork  RVUs 


Specialty 

rec- 
ommended 
workRVUs 


HCFA 
decision 


48000 
•48001 
•48005 

48100 

48140 
'481-16 

48148 

48150 
•48152 
•48153 
•48154 

48180 
•48400 
•48545 
•43547 
•48556 

49400 
•4S495 
•49496 

49500 
•49501 

49505 
•49507 

49520 
•49521 

49525 

49550 
•49663 

49555 
9557 
9560 
9561 
9565 

M9568 
9570 
9572 
9580 
-9682 
149585 
'149587 
■9600 
9605 
9606 
.75 
845 
1715 
1785 
r54231 
54640 
154660 


Drainage  of  atxkvnen 

Placement  of  drain,  pancreas 
Resect/detMide  pancreas 

Biopsy  of  pancreas 

Partial  removal  o(  pancreas 

Pancrejttectomy 

Removal  of  pancreatk:  duct 
Partial  removal  of  pancreas 

Pancreatectomy 

Pancreatectomy  ._ 

Pancreatectomy 

Fuse  pancreas  and  bowel  _. 

Injection,  intraoperative 

Pancreatorrhaphy 

Duodenal  excluskxi 
Removal,  allograft  parx:reas 
Air  iniection  Into  abdomen  _. 
Repair  inguinal  hemia,  trtit  _. 
Repair  ir^uinal  hemia.  init  ._ 

Repair  ir>guinal  hernia 

Repair  inguinal  hernia,  init 

Repair  inguinal  hernia 

Repair  tnguinaJ  hernia 

Rerepair  inguinal  hernia  .... 
Repair  Inguinal  herrtia.  rec 
Repair  inguinal  herrva 

Repair  fenv>ral  hernia 

Repair  temoral  hernia,  init  _. 
Repair  ferrtoral  hernia  ._ 


Repair  femoral  hernia,  recur  . 

Repair  abdominal  hemia 

Repair  incisiona!  hernia  

Rerepair  abdami.^al  hemia  ._ 

Repair  irxasional  tiemia  

Herma  repair  w/iT>esh 

Repair  epigastric  hemia 

Repair  epigastric  hemia 

Repair  umbilnal  hernia 
Repar  iMTtiUcai  herr\ia 
Repair  umbtlceri  hernia 
Repair  umtNlical  hemia 

Repair  umbilical  lesion 

Repair  umbilical  lesion 

Repatf  umtMlical  lesion 

Kidney  erxJoscopy 

Appendico-vesicostomy  „ 

Endoscopic  injectkWimplant .. 

Anal/unnary  muscle  study 

Dynamic  cavemosometry  

Suspension  of  testis _. 

Orchiopexy  (fowler-stephens) 
Remove  epididymis  lesion 

RerrxMal  of  hydroceles  

Extensive  prostate  surgery  

Pelvic  iaparoscopy;  biopsy  „. 

Laparoscopic  lyrnph  node  biop  .. 
Laparoscopic  lymishadenectomy 
Laparoscopic  lympl-iadenectomy 

Lajsaroscopic  hemia  repair 

Laparoscopic  hemia  repair  

Laparoscopy,  spermatic  veins 

vagus  nerves 

cholecystoenter 

vagus  nerves 

cholecystectomy 


Laparoscopy, 
Laparoscopy, 
Laparoscopy, 
Laparoscopy, 


Extensive  vulva  surgery 


fAI  nuiniirtc  Cin' HCPCS  Copynght  1993  Amerlcafl  Medical  Association. 


No  change 

15.92 

13.42 

fto  change 

No  change 

22.26 

(^change 

43.00 

39.00 

43.00 

39.00 

No  change 

2.00 

15.00 

21.70 

None 

No  ctiange 

6S3 

934 

5-15 

8.10 

No  change 

6.20 

No  change 

10.50 

No  change 

7.14 

9.87 

No  change 

10.58 

t4o  change 

10.90 

9.72 

11.80 

5.00 

No  change 

7.25 

5.00 

7.92 

5j07 

8.44 

Nocttange 

No  change 

Noctiange 

14.33 

20.00 

3.63 

No  change 

3.67 

No  change 

11.20 

No  change 

No  change 

No  change 

No  change 

9.15 

12.35 

None 

6.32 

6J06 

5.88 

None 

None 


19J7 


Agreed. 
Agreed. 
Inaeased. 
Agreed- 
Agreed. 
Agreed. 
Agreed. 
Decreased 
Oocroased. 
Decreased. 
Decreased. 
Agreed. 
Agreed. 
Agreed. 
Agreed. 

Agreed. 

Decreased. 

Decreased. 

Decreased. 

Decreased. 

Agreed. 

Decreased. 

Agreed. 

Decreased. 

Agreed. 

Agreed. 

Decreased. 

Agreed. 

Decreased. 

Agreed. 

Ir^reased. 

Agreed. 

Decreased. 

Agreed. 

Agreed. 

Decreaseil 

Decreased. 

Decreased 

Agreed. 

Decreased 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Deaeasad 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 
Agreed. 
Increased 

('). 
Decreased 
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Table  3.— AMA's  RUC  RECX5MMENDAT10NS  AND  HCFA's  DECISIONS— Continued 


HCPCSt 


MOO 


57454 
•58321 
*58322 
•58323 
•59409 
59410 
•59425 
•59426 
•59514 
59515 
•61580 
•61581 
•61582 
•61583 
•61584 
•61585 
•61590 
•61591 
•61592 
•61595 
•61596 
•61597 
•61598 
•61600 
•61601 
•61605 
•61606 
•61607 
•61608 
•61609 
•61610 
•61611 
•61612 
•61613 
•61615 
•61616 
•61618 
•61619 
65600 
66170 
•66172 
67110 
•70541 
•71555 
•72159 
•72198 
•73225 
•73725 
•74185 
•74190 
74250 
•74251 
74270 
74300 
74301 
74305 
74340 
75552 
•75553 
•75554 
•75555 
75984 
•76075 
•76095 
76098 
•76975 


Description 


•26 

•26 

•26 

•26 

•26 

•26 

•26 

•26 

26 

•26 

26 

26 

26 

26 

26 

26 

•26 

•26 

•26 

26 

•26 

'2t: 

26 

•26 


Vagina  examination  &  biopsy  

ArlificiaJ  insemination  

Artificial  insemination  

Sperm  washing  

Obstetrical  care 

Obstetrical  care ~ 

Antepartum  care  only 

Antepartum  care  on<y — 

Cesarean  delivery  ority  

Cesarean  delivery  

Craniofacial  approach.  skuN 

Craniofacial  approach,  sKuil 

Craniofacial  approach,  skuN 

Crantofactal  approach,  skuN 

Orbitocranial  approach/sKuil  

Octxtocranial  approactVskuil 

Infratemporal  approactVskuil 

Infratemporal  approach/skuti 

Ortitocrarual  approach/skull  

Transtemporal  approach/skull 

Transcochlear  approach/skull  

Transcondylar  approach/skull  

Transpetrosal  approach/skull  „ 

Resect/excise  cranial  lesion  

Resect/excise  cranial  lesion  

Resect/excise  cranial  lesion  

Resect/excise  cranial  lesion  

Resect/excise  cranial  lesion  

Resect/ excise  cranial  lesion  

Transect,  artery,  sinus  

Transect,  artery,  sinus  

Transect,  artery,  sinus  

Transect,  artery,  sinus  , 

Remove  aneurysm,  sinus  

Resect/excise  lesion,  skull 

Resect/excise  lesion,  skull 

Repair  dura  

Repair  dura  

Revision  of  comea 

Glaucoma  surgery 

Incision  of  eye 

Repair  detacfied  retina  

Magnetw  image,  head  (mra) 

Magnetic  imaging/chest  (mra)  

Magnetic  imaging/spine  (mra)  ;. 

Magnetic  imaging/pelvis(mra)  ........ 

Magnetic  imaging/upper  (mra)  ..... 

Magnetic  imaging/lower  (mra)  

Magrietic  image/abdomen  (mra) 

X-ray  exam  of  peritoneum  ..„ 

X-ray  exam  of  small  bowel  

X-ray  exam  of  small  bowel  

Contrast  x-ray  exam  of  colon  

X-ray  bile  ducts,  pancreas 

Additional  x-rays  at  surgery 

X-ray  bile  ducts,  panaeas 

X-ray  guide  for  g.i.  tube  

Magnetic  image,  myocardium *., 

Magnetic  image,  myocardium 

Cardiac  mri/functk>n  

Cardiac  mri/limited  study  

X-ray  control  catt>eter  change  

Dual  energy  x-ray  study 

Stereotactic  breast  biopsy  

X-ray  exam,  breast  specinrten 

Gi  endoscopic  ultrasound „ 


RUC  rec- 
ommended 
workRVUs 


Specialty 

rec- 
ommended 
workRVUs 


No 
No 

No 


No 

No 
No 
No 
No 
No 
No 


No 


No 


1.56 
0.94 
1.12 
0.30 
13.61 
12.53 
4.13 
7.08 
15.77 
12.97 
29.60 
33.60 
30.50 
34.80 
33.70 
37.70 
41.00 
43.00 
39.00 
28.80 
35.00 
37.00 
32.60 
25.00 
26.80 
28.30 
37.90 
35.40 
41.20 
10.00 
35.00 
7.50 
33.00 
40.40 
31.10 
42.30 
16.00 
20.00 
change 
change 
14.00 
change 
1^ 
1.85 
1.84 
1.84 
1.77 
1.86 
1.84 
1.00 
change 
0.83 
change 
change 
change 
change 
change 
change 
2.05 
1.87 
1.78 
change 
None 
1.63 
change 
1.02 


HCFA 
decision 


0.28 


Decreased. 

Agreed. 

Agreed. 

Decreased. 

Agreed. 

Increased. 

Agreed. 

Agreed. 

Agreed. 

Increased. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Decreased. 

Decreased. 

Decreased. 

Deaeased. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Decreased. 

Agreed. 

Decreased. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Deaeasea. 


t  Al  nunarlc  CPT  HCPCS  CopyrtgM  1993  AmahcMi  Madcal  Aaaociilian. 
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Table  3.— AMA's  RUC  Recommendations  and  HCFA's  Decisions— Continued 


HCPCSt 


mod 


Description 


RUC  rec- 
ommended 
work  RVUs 


Specialty 

rec- 
ommended 
workRVUs 


HCFA 
decision 


•77295 
•77419 
•77432 
78472 
78481 
78483 
•78807 
85576 
88160 
90780 
90830 
•90842 
•90911 
92225 
92230 
92235 
92250 
92260 
92265 
•93016 
93018 
93268 
93350 
•93539 
•93540 
93541 
93542 
93543 
93544 
93545 
•93555 
•93556 
•93619 
93620 
93621 
93622 
93624 
93640 
•93641 
•93642 
93650 
•93651 
•93652 
•93724 
93731 
93732 
93733 
93734 
93735 
93736 
93737 
93738 
93875 
•93922 
•93923 
•93924 
93965 
•95044 
•95052 
•95807 
•95808 
•95810 
95860 
95861 
95863 
95864 


•26 


26 
26 
26 
•26 
26 
26 


26 
26 


26 


26 
26 


•26 

•26 

•26 

26 

26 

26 

26 

26 

•26 

•26 


•26 

26 

26 

26 

26 

26 

26 

26 

26 

26 

•26 

•26 

•26 

26 


•26 
•26 
•26 
26 
26 
26 
26 


Set  radiation  therapy  fiekJ 

Weekly  radiation  therapy  „ 

Stereotactic  radiation  trmt 

Gated  heart,  resting 

Heart  first  pass  single 

Heart  first  pass  multiple 

Nuclear  kxalization/abscess 

Blood  platelet  aggregation 

Cytopattxjiogy  

Iv  infusion  therapy,  1  hour 

Psychologkal  testing  

Psychotherapy,  75-80  min  

Anorectal  btofeedtiack  

Special  eye  exam,  initial  

Eye  exam  with  photos  

Eye  exam  with  photos  

Eye  exam  with  ptratos  

Ophthalmoscopy/dynanrwmetry  .. 

Eye  muscle  evaluation 

Cardiovascular  stress  test  

Cardiovascular  stress  test  

Ecg  record'revlew  

Echo  exam  of  heart 

Injection,  cardiac  cath 

Injection,  cardiac  cath  

Injection  for  lung  angiogram  

lnjectk>n  for  heart  x-rays  

Injection  for  heart  x-rays  

Injection  for  aortography  

Injection  for  coronary  xrays  

Imaging,  cardiac  cath 

Imaging,  cardiac  cath 

Electrophysiok5gy  evaluation  

Electrojahysiokjgy  evaluation  

Electrophysiotogy  evaluation  

Electrophysiology  evaluation  

Electrojahysiotogic  study  

Evaluation  heart  device  

Electrophysiology  evaluation  

Electrophysiology  evaluation  

Al)late  heart  dysrhythm  focus  .... 
Ablate  heart  dysrhythm  focus  .... 
Ablate  heart  dysrhythm  focus  .... 

Analyze  pacemaker  system 

Analyze  pacemaker  system 

Analyze  pacemaker  system 

Telephone  analysis,  pacemaker 

Analyze  pacemaker  system 

Analyze  pacemaker  system 

Telephone  analysis,  pacemaker 

Analyze  cardio/defitxillator 

Analyze  cardio/defitxillator 

Extracranial  study  

Extremity  study 

Extremity  study 

Extremity  study  

Extremity  study  

Allergy  patch  tests  

Ptx)to  patch  test 

Sleep  study  

Polysomnography.  1-3  

Polysomnography,  4  or  more  .... 

Muscle  test,  one  limb 

Muscle  test,  two  limbs  

Muscle  test  3  limbs 

Muscle  test,  4  limbs 


None 

None 

None 

No  change 

No  change 

No  change 

1.11 

No  change 

No  change 

0.00 

2.00 

2.81 

2.20 

No  change 

No  change 

No  change 

No  change 

No  change 

No  change 

0.46 

0.30 

0.54 

No  change 

None 

None 

No  change 

Nochjinge 

No  change 

No  change 

No  change 

None 

None 

9.00 

No  change 

No  change 

No  change 

4.92 

No  change 

8.60 

5.00 

11.00 

17.00 

18.50 

None 

None 

None 

None 

None 

None 

None 

No  change 

None 

No  change 

0.41 

0.78 

0.85 

No  change 

0.00 

0.00 

1.70 

2.71 

3.61 

No  change 

fte  change 

No  change 

No  change 


4.68 

6.58 

13.58 


0.80 
0.80 


1.34 
1.19 


5.00 
0.55 
1.50 

Noctiange 
0.50 
1.00 

No  change 

No  change 


Agreed. 

Decreased. 

Decreased. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

(")• 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Decreased. 

Decreased. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Decreased. 

Deaeased. 

Decreased. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Decreased. 

Agreed. 

Deaeased. 

Decreased. 

Decreased. 

Agreed. 

Decreased. 

Decreased. 

Agreed. 

Decreased. 

Decreased. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

D*- 'creased. 

Decreased. 

Decreased. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Increased. 

Decreased. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 


t  M  nunwric  CfH' HCPCS  CopyrigM  1993  Amwican  Madk:^  Associsbon. 
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Table  3.— AMA's  RUC  Recommendations  and  HCFA's  Decisjons— Continued 


HCPCSt 


95867 

95868 

95869 

J5872 

95875 

95880 

95881 

95882 

95883 

'96405 

•96406 

•97250 

97545 

97546 

•98925 

•98926 

•98927 

•98928 

•93929 

99183 

•99217 

99238 

99291 

99292 

99295 

99296 

99297 

•99354 

•99355 

•99356 

•99357 

99358 

99359 

99360 

99375 

99376 


MOO 


26 
26 
26 
26 
26 


Description 


Musde  test,  head  or  neck  .... 
Muscle  test,  head  or  neck  .... 

Muscie  test,  timited  

Muscle  test  one  fiber 

Limb  exercise  test 

Cerebral  aphasia  testing 

Cerebral  deveiopniervtaJ  test . 

Cognitive  furKtion  testing 

Neuropsychological  testing  .. 
Intralesicnal  chemo  admin  ... 
intralesior^  chemo  admin  ... 

I^otascial  release  

Work  hardening 

Work  hardening 

Osteopathic  manipulation  .... 
Osteopattiic  manipulation  .... 
Osteopathic  manipulation  .... 
Osteopathic  manipulation  .... 
Osteopathic  manipulation  .... 
Hyperbaric  oxygen  therapy  .. 
Observation  care  discharge  . 

Hospital  discharge  day  

Critical  care,  first  hour 

Critical  care,  addl  30  min 

Neonatal  critical  care  

Neonatal  critical  care  

Neonatal  cntical  care  

Proloriged  service.  offk:e  

Prolonged  service,  office  

Protonged  service,  inpatient 
Protoriged  sen^e,  inpatient 
Prok)nged  serv.  w/o  contact 
Prolonged  serv,  w/o  corrtact 
Physician  standby  sen/ices  .. 
Care  plan  oversight/30-60  ... 
Care  plan  oversight/'over  60 


RUC  rec- 
ommended 
workRVUs 


No 
No 
No 
No 
No 


No 
No 
No 


change 

ctiange 

change 

ctiange 

change 

2.00 

2.00 

2J20 

2.20 

0.54 

0.82 

None 

Norw 

Nor>e 

0.46 

0.67 

0.89 

1.05 

1.22 

None 

1.11 

change 

change 

change 

18.42 

9.93 

5.00 

2.33 

1.20 

3.00 

1.50 

2.10 

1.00 

1.20 

1.59 

2.40 


Specialty 

rec- 
ommended 

work  RVUs 


1.00 
1.70 
0.85 


4.00 


HCFA 
decision 


Agreed. 
Agreed. 
Agreed. 
Agreed. 
Agreed. 

W- 

O-) 

W- 

Agreed. 

Agreed. 

Decreased. 

Decreased. 

Decreased. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Agreed. 

Decreased 

Agreed 

Agreed. 

Agreed. 

Agreed. 

Decreased 

Decreased. 

Decreased. 

Decreased. 

Decreased. 

Decreased 

Decreased 

(<>)• 

(-)• 

(')• 


t  All  numahc  OPT  HCPCS  CopyrigM  1993  American  Medical  Association. 

•  New  Code.  (Codes  without  an  asterisk  are  existing  codes  with  revised  procedure  descriptors.) 

(•)  No  RVUs  assigned.  Carrier-priced. 

(»)  No  Work  BVUs  assigned. 

(<:)  RVUs  assigned  by  HCFA. 

(<i)No  RVUs  assigned.  Servrce  included  as  part  of  E+M  service. 

{')  Excluded  from  fee  schedule. 


c.  Discussion  of  codes  for  which  RUC 
recommendations  were  not  accepted. 
The  following  is  a  summary  of  our 
rationale  for  not  accepting  particular 
recommendations.  It  is  arranged  by  type 
of  service  in  CPT  code  order.  This 
summar>'  refers  only  to  work  RVUs. 
Furthermore,  the  RVUs  in  the  following 
discussion  have  not  been  adjusted  by 
the  budget  neutrality  adjustment  factor. 

(1)  Dermatology— Chemical  peels: 


We  did  not  receive  RUC 
recommendations  for  this  new  series  of 
codes.  However,  we  received 
recommendations  from  the  American 
Academy  of  Dermatology  (AAD).  The 
AAD  recommended  the  following  work 
RVUs  for  these  codes: 


CPT 
code 


15788 
15789 
15792 

15793 


Description 


Chemical  peel,  facial;  epidermal. 
Chemical  peel,  facial;  dermal. 
Chemical    peel,    nonfacial;    epi- 
dermal. 
Cherrucal  peel,  nonfacial;  dermal. 


CPT  code 

Work 
RVUs 

15788  

5.00 

15789  

6.59 

15792  

4.00 

16793  

5.34 

We  disagree  with  the  AAD  values  for 
the  following  reasons.  The  four  new 
codes  replace  deleted  CPT  codes  15790 
and  15791,  whirJi  were  for  total  face 


and  regional  peels,  respectively.  The 
new  codes  do  not  distinguish  between 
regional  and  total  peels.  The  RVUs  for 
the  deleted  codes  were  6.59  for  the  total 
peel  (CPT  code  15790)  and  6.34  for  the 
regional  peel  (CPT  code  15791).  As 
stated  above,  the  AAD  recommended 
6.59  RVUs  for  CPT  code  15789.  Our 
charge  data  indicate  that  the  regional 
code  (CPT  code  15791)  was  reported 
nearly  twice  as  frequently  as  the  total 
code.  We  believe  that  since  the  new 
codes  will  include  regional  as  well  as 
total  peels,  6.59  RVUs  are  too  high  for 
CPT  code  15789.  Rather,  we  believe  that 
the  work  involved  in  CPT  code  15789  is 
similar  to,  but  somewhat  less  than,  the 
work  in  CPT  code  11626  (excision, 
malignant  lesion,  trunk,  arms,  or  legs; 
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lesion  diameter  over  4.0  cm),  which  is 
valued  in  1993  at  4.31  RVUs.  Therefore, 
we  have  established  4.00  RVUs  for  CPT 
code  15789.  Preserving  the  AAD's 
relationship  between  the  four  codes,  we 
established  the  following  RVUs  for  this 
series  of  codes: 


CPT  code 


15788 
15789 
15792 
15793 


Work 
RVUs 


3.0 
4.0 
2.4 
32 


(2)  Endoscopic  sinus  surgery — Sinus 
endoscopies  (CPT  codes  31231  through 
31294).  We  agree  with  RUC"s 
relationship  among  these  codes  but 
believe  that  the  overall  values  were  too 
high.  The  recommended  work  RVUs 
imply  levels  of  intensity  that  are  among 
the  highest  on  the  fee  schedule  for 
procedures  that  are  often  elective.  Even 
after  fating  into  account  increases 
recommended  by  this  year's  refinement 
panel  for  several  old  codes,  the  average 
work  described  by  the  recommended 
RVUs  is  almost  50  percent  greater  than 
that  for  the  codes  they  replace.  To 
correct  this  discrepancy,  we  reduced  the 
RUC  recommendations  for  codes  with  a 
0-day  global  period  (CPT  codes  31231 
through  31288)  by  33  percent  (0.50 
multipled  by  0.67). 

For  CPT  codes  31290  through  31294, 
we  received  recommendations  from 
AAOHNS  based  on  10-day 
postoperative  periods.  The  panel 
recommended,  and  we  agreed,  that  we 
apply  the  same  33  percent  reduction,  as 
described  for  CPT  codes  31245  through 
31288,  to  the  recommended  intraservice 
and  day-of-service  work-only  RVUs  and 
add  in  the  difference  for  the  10 
postoperative  days. 

(3)  General  thoracic  surgery — 
Removal  of  lung,  total,  pneumonectomy; 
extrapleural  (CPT  code  32445).  The 
1993  work  RVUs  for  this  code  are  23.94. 
RUC  recommended  24.50  RVUs  for  the 
revised  code.  We  disagree  and  have 
retained  the  1993  RVUs  of  23.94  on  the 
basis  that  the  change  in  the  code  is 
editorial  only.  The  deletion  of  "without 
empyemectomy"  does  not  change  the 
work  of  the  procedure  because  an 
empyemectomy  should  now  be  listed 
separately  as  CPT  code  32540  rather 
than  with  the  deleted  combined  CPT 
code  32450.  However,  we  determined 
that  the  1993  work  RVUs  for  CPT  code 
32450  were  too  high,  given  this  change 
in  coding  instructions.  After  applying 
the  multiple  surgery  rules,  the  work 


RVUs  for  CPT  code  32445  plus  50 
percent  of  those  for  CPT  code  32540 
would  be  31.53,  substantially  greater 
than  the  25.28  RVUs  for  CPT  code 
32450.  Thus,  the  change  in  coding 
practice  would  raise  the  average  work 
described  by  CPT  codes  32445,  32450. 
and  32540.  We  have,  therefore,  reduced 
the  RVUs  of  CPT  code  32540  to  13.64 
to  compensate  for  this  change. 

(4)  Video-assisted  tboracic 
procediu^s.  (a)  Thoracoscopy, 
diagnostic  (separate  procedure); 
pericardial  sac,  without  biopsy  (CPT 
code  32603).  RUC  recommended  10.00 
work  RVUs  for  this  code.  We  agree  that 
a  thoracoscopy  of  the  pericardial  sac  is 
more  complex  than  a  thoracoscopy  of 
the  lungs,  pleural  space,  or 
mediastinum.  We  believe,  however,  that 
the  RUC  RVUs  are  too  high  for  the  work 
involved  in  the  procedure  when 
compared  to  the  5.59  RUC- 
recommended  RVUs  for  thoracoscopy  of 
lungs  and  pleural  space  without  biopsy 
(CPT  code  32601)  and  7.10  RUC- 
recommended  RVUs  for  thoracoscopy  of 
the  mediastinal  space  without  biopsy 
(CPT  code  32605).  Therefore,  we  have 
lowered  the  work  RVUs  to  8.00. 

(b)  Thoracoscopy,  diagnostic  (separate 
procedure),  pericardial  sac,  with  biopsy 
(CPT  code  32604).  We  disagreed  with 
the  11.18  RUC-recommended  RVUs  and 
have  lowered  the  RVUs  to  9.00  on  the 
basis  that  the  added  work  of  performing 
a  biopsy  in  the  pericardial  sac  is  1.00 
RVU  greater  than  the  diagnostic 
procedure  without  a  biopsy  (CPT  code 
32603),  which  was  assigned  8.00  RVUs. 

(c)  Thoracoscopy,  diagnostic  (separate 
procedure);  mediastinal  space,  with 
biopsy  (CPT  code  32606).  RUC 
recommended  7.10  RVUs  for  CPT  code 

32605  (mediastinal  space,  without 
biopsy)  and  10.60  RVUs  for  CPT  code 
32606.  We  accepted  the  RUC 
recommendation  for  CPT  code  32605 
but  believe  that  the  additional  work  of 
the  biopsy  is  worth  approximately  1.50 
RVUs,  rather  than  the  3.50  RVUs 
recommended  by  RUC.  Thus,  we  have 
established  the  work  RVUs  for  CPT  code 

32606  at  8.60.  which  are  1.50  RVUs 
higher  than  the  RUC-recommended  and 
accepted  RVUs  for  CPT  code  32605. 

(d)  Thoracoscopy,  surgical;  with 
partial  pulmonary  decortication  (CPT 
code  32651).  RUC  recommended  14.00 
RVUs.  However,  we  disagree,  on  the 
basis  that  this  procedure  is  comparable 
to  the  open  procedure  represented  by 
CPT  code  32225  (decortication, 
pulmonary  (separate  procedure); 
partial),  which  has  12.39  RVUs. 


Therefore,  we  have  established  12.39 
RVUs  for  CPT  code  32651. 

(e)  Thoracoscopy,  siu^ical;  with  total 
pulmonary  decortication,  including 
intrapleural  pneumonolysis  (CPT  code 
32652).  RUC  recommended  18.00  work 
RVUs  for  this  procediu*.  We  have  raised 
the  RVUs  to  18.05.  on  the  basis  of 
comparison  with  CPT  code  32220 
(decortication,  pulmonary  (separate 
procedure);  total). 

(f)  Thoracoscopy,  surgical;  with 
removal  of  intrapleural  foreign  body  or 
fibrin  deposit  (CPT  code  32653).  RUC 
recommended  8.20  work  RVUs,  which 
we  have  raised  to  12.73  based  on  a 
comparison  to  the  open  procedure 
represented  by  CPT  cpde  32150 
(thoracotomy,  major;  with  removal  of 
intrapleural  foreign  body  or  fibrin 
deposit). 

(g)  Thoracoscopy,  surgical;  with 
control  of  traumatic  hemorrhage  (CPT 
code  32654).  RUC  recommended  12.00 
work  RVUs.  We  have  raised  the  value  to 
12.05  based  on  a  comparison  to  the 
open  procedure  represented  by  CPT 
code  32110  (thoracotomy,  major;  with 
control  of  traumatic  hemorrhage  and/or 
repair  of  lung  tear). 

(h)  Thoracoscopy,  surgical;  with 
excision-plication  of  bullae,  including 
any  pleural  procedure  (CPT  code 
32655).  RUC  recommended  12.50  work 
RVUs.  We  have  raised  the  value  to  12.73 
based  on  a  comparison  to  the  open 
procedure  represented  by  CPT  code 
32150. 

(i)  Thoracoscopy,  surgical;  with 
parietal  pleurectomy  (CPT  code  32656). 
RUC  recommended  11  work  RVUs.  We 
have  raised  the  RVUs  to  12.39  based  on 
a  comparison  to  the  open  procedure 
represented  by  CPT  code  32310 
(pleurectomy;  parietal  (separate 
procediue)). 

(j)  Thoracoscopy,  surgical;  with 
removal  of  clot  or  foreign  body  from 
pericardial  sac  (CPT  code  32658).  RUC 
recommended  12.90  work  RVUs; 
however,  we  have  lowered  the  RVUs  to 
11.35  based  on  the  comparison  to  the 
open  procedure  represented  by  CPT 
code  33020  (pericardiotomy  for  removal 
of  clot  or  foreign  body  (primary 
procedure)). 

(k)  Thoracoscopy,  surgical;  with 
creation  of  pericardial  window  or 
partial  resection  of  pericardial  sac  for 
drainage  (CPT  code  32659).  RUC 
recommended  11.60  work  RVUs.  We 
have  decreased  the  RVUs  to  11.18. 
based  on  a  comparison  to  the  open 
procedure  (CPT  code  33025,  creation  of 
pericardial  window  or  partial  resection 
for  drainage). 
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.'lUThoracoscopy,  surgical;  with 
excision  of  pericardial  cyst,  tumor,  or 
mass  (CPT  code  32661).  RUC 
recommended  12.50  work  RVUs.  We 
have  increased  the  work  RVUs  to  13.01. 
based  on  a  comparison  to  the  open 
procedure  (CPT  code  33050,  excision  of 
pericardial  cyst  or  timior). 

(m)  Thoracoscopy,  surgical;  with 
excision  of  mediastinal  cyst,  tumor,  or 
mass  (CPT  code  32662).  RUC 
recommended  12.71  work  RVUs.  We 
have  raised  the  RVUs  to  16.15  based  on 
a  weighted  average  of  two  comparable 
open  procedures:  CPT  code  39200 
(excision  of  mediastinal  cyst),  valued  at 
12.71  RVUs,  and  CPT  code  39220 
(excision  of  mediastinal  timior),  valued 
at  16.56  RVUs. 

(n)  Thoracoscopy,  surgical;  with 
lobectomy,  total  or  segmental  (CPT  code 
32663).  RUC  reconmiended  20.00  work 
RVUs.  We  have  decreased  the  work 
RVUs  to  17.85  based  on  a  comparison  to 
the  open  procedure  (CPT  code  32480, 
removal  of  lung),  other  than  total 
pneumonectomy;  single  lobe 
(lobectomy). 

(5)  Pacemaker  procedures.  We  did  not 
receive  RUC  recommendations  for  these 
codes;  however,  we  received 
recommendations  from  the  American 
College  of  Cardiology  (ACC).  We 
accepted  the  ACC  recommendations  on 
some  codes  but  disagree  with  their 
proposed  RVUs  for  the  following  codes. 

(a)  Insertion  or  replacement  of 
temporary  transvenous  single  chamber 
cardiac  electrode  or  pacemaker  catheter 
(separate  procedure)  (CPT  code  33210). 
For  1994,  the  CPT  Editorial  Panel  split 
CPT  code  33210  into  two  codes  that 
identifysingle  (CPT  code  33210)  and 
dual  (CPT  code  33211)  chambers.  The 
ACC  estimated  that  95  percent  of  the 
procedures  currently  reported  with  CPT 
code  33210  involve  single  chambers.  We 
accepted  the  ACC  estimate  and  applied 
their  percentage  in  calculating 
weighted-average  work  RVUs  for  these 
two  codes.  Thus,  we  have  established 
3.38  work  RVUs  for  CPT  code  33210 
and  3.49  work  RVUs  for  CPT  code 
33211. 

(b)  Insertion  or  replacement  of 
generators  (CPT  codes  33212,  33213, 
and  33240).  CPT  code  33212  has  been 
revised  and  new  codes  established  to 
distinguish  between  the  insertion  of 
different  devices.  The  1993  work  RVTJs 
for  CPT  code  33212  were  6.15.  This 
code  was  used  to  report  the  three 
procedures  that  now  have  been 
identified  by  three  distinct  codes.  The 
ACC  recommended  that  the  work  RVUs 
for  the  revised  CPT  code  33212 


(insertion  or  replacement  of  pacemaker' 
pulse  generator  only;  single  chamber, 
atrial  or  ventricular)  be  reduced  to  5.21 
RVUs  because  of  the  revision.  To 
maintain  the  same  number  of  work 
RVUs  for  the  three  codes  as  existed  for 
the  one  code,  we  have  increased  the 
ACC's  recommendation  to  5.34  RVUs  by 
using  the  utilization  percentages 
predicted  by  the  ACC  (34  percent  for 
CPT  code  33212,  50  percent  for  CPT 
code  33213  (insertion  or  replacement  of 
pacemaker  pulse  generator  only;  dual 
chamber),  and  16  percent  for  CPT  code 
33240  (insertion  or  replacement  of 
implantable  cardioverter-defibrillator 
pulse  generator  only)).  We  have  also 
increased  the  work  RVUs  of  CPT  code 
33213  to  6.30  based  on  the  same  logic. 
The  ACC  recommended  7.20  work 
RVUs  for  CPT  code  33240.  We  have 
increased  the  RVUs  for  CPT  code  33240 
to  7.38,  using  the  ACC's  predicted 
frequencies. 

(c)  Revision  or  relocation  of  skin 
pocket  (CPT  codes  33222  through 
33223).  The  CPT  Editorial  Panel  revised 
CPT  code  33222  for  1994  to  identify 
revision  or  relocation  of  skin  pocket  for 
pacemaker  and  established  new  CPT 
code  33223  for  revision  or  relocation  of 
skin  pocket  for  implantable 
cardioverter-defibrillator.  The  1993 
work  RVUs  for  CPT  code  33222  are  4.86, 
which  the  ACC  recommended 
maintaining  for  the  revised  code.  We 
disagree  that  the  work  involved  in  the 
revised  code  is  the  same  as  that  for  the 
1993  code.  Rather,  we  have  established 
4.70  work  RVUs  for  the  revised  CPT 
code  33222  and  6.29  for  the  new  CPT 
code  33223,  based  on  a  weighted 
average  using  the  estimated  utilization 
of  the  new  codes  predicted  by  the  ACC. 

(d)  Removal  of  perr-anent  pacemaker 
(CPT  codes  33233  through  33235).  CPT 
code  3323Z  (removal  of  permanent 
pacemaker)  was  deleted  and  replaced  by 
three  new  CPT  codes:  33233,  33234,  and 
33235.  CPT  code  33232  has  5.02  current 
work  RVUs. 

The  ACC  recommended  the  following 
RVUs  for  the  three  new  codes: 


New  CPT  code 

AAC- 

rec- 

om- 

mended 

RVUs 

33233 

5.02 

33234 

9.00 

33235 

9.90 

(removal  of  permanent  pacemaker; 
pulse  generator  only).  No  prediction  of 
utilization  was  provided  for  CPT  codes 
33234  and  33235,  which  will  be  used  to 
report  the  removal  of  single  lead  and 
dual  lead  systems,  respectively.  We 
assumed  that  the  relationship  of  40 
percent  for  single  chamber  and  60 
percent  for  dual  chamber  that  was 
predicted  for  the  two  insertion  codes 
would  apply  to  the  removal  codes  as 
well.  Thus,  we  assumed  38  percent  of 
the  volume  of  old  CPT  code  33232  (95 
percent  times  40  percent)  and  57 
percent  of  the  volume  of  old  CPT  code 
33232  (95  percent  times  60  percent) 
would  be  reported  with  new  CPT  codes 
33234  and  33235,  respectively.  Using 
these  projected  frequencies  and  the  5.02 
current  work  RVUs,  we  calculated  the 
following  new  work  RVUs  for  the  three 
new  codes:  ' 


New  CPT  code 

Work 
RVUs 

33233             

2.89 

33234 

33235  

4.29 
5.69 

The  ACC  predicted  that  5  percent  of 
the  old  CPT  code  33232  would  be 
reported  with  the  new  CPT  code  33233 


(e)  Removal  of  implantable 
cardioverter-defibrillator  pulse 
generator  only  (CPT  code  33241).  The 
ACC  recommended  5.02  work  RVUs  for 
this  code,  which  are  the  same  RVUs 
recommended  for  CPT  code  33233 
(removal  of  peimanent  pacemaker; 
pulse  generator  only).  We  have 
decreased  the  work  RVUs  to  2.89 
because  we  agree  that  the  procedure  is 
comparable  to  the  work  of  CPT  code 
33233  to  which  the  panel  assigned  2.89 
RVUs. 

(0  Repair  of  implantable  cardioverter- 
defibrillator  pulse  generator  and/or  lead 
system;  by  thoracotomy  (CPT  code 
33242).  The  ACC  recommended  11.00 
RVUs  on  the  basis  that  the  code 
represents  repair  of  a  dual  chamber 
system,  the  additional  work  to  dissect 
the  pulse  generator,  and  the  full  testing 
of  the  system  (new  CPT  code  93642). 
We  have  decreased  the  RVUs  to  6.00  on 
the  assumption  that  CPT  code  33242 
represents  the  surgical  procedure  and 
that  the  cardiologist  should  separately 
bill  the  testing  under  CPT  code  93642. 
By  removing  the  5.00  work  RVUs  for 
CPT  code  93642  from  the  ACC's 
recommended  11.00  RVUs.  we  arrived 
at  RVUs  that  we  believe  are  more 
representative  of  the  surgeon's  work. 

(g)  Removal  of  implantable 
cardioverter-defibrillator  pulse 
generator  and/or  lead  system;  by 
thoracotomy  (CPT  code  33243).  The 
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ACC  recommended  25.00  work  RVUs. 
We  have  decreased  these  to  22.00.  We 
believe  that  the  work  involved  in  CPT 
code  33243  is  slightly  more  difficult 
than  that  required  for  CPT  code  33246 
(implantation  or  replacement  of 
automatic  implantable  cardioverter- 
defibrillator  pads  by  thoracotomy,  with 
insertion  of  automatic  implantable 
cardioverter-deSbrillator  pulse 
generator),  which  is  valuMl  in  1993  at 
19.75  RVUs. 

(h)  Removal  of  implantable 
cardioverter-defibrillator  pulse 
generator  and/or  lead  system;  by  other 
than  thoracotomy  (CPT  code  33244). 
The  ACC  recommended  14.00  work 
RVUs.  We  disagree  with  the  ACC's 
recommendation,  which  is  nearly  4 
RVUs  more  than  the  10.31  work  RVUs 
for  a  major  thoracotomy  (CPT  code 
32100).  We  lowered  the  work  RVUs  to 
8.54  on  the  basis  that  the  procedure  is 
equal  to  that  reported  by  CPT  code 
33235  (removal  of  permanent 
pacemaker  and  transvenous  electrode(s), 
dual  lead  system)  plus  an  additional  50 
percent  in  recognition  of  the  added 
complexity  of  the  device. 

(i)  Insertion  or  replacement  of 
implantable  cardioverter-defibrillator 
lead(s),  by  other  than  thoracotomy;  with 
insertion  of  cardio-defibrillator  pulse 
generator  (CPT  code  33249).  The  ACC 
recommended  15.75  work  RVUs.  We 
disagree  and  have  decreased  the  RVUs 
to  13.14  on  the  basis  that  the  procedure 
equals  that  of  CPT  code  33247,  which 
the  ACC  reconunended  and  which  we 
valued  at  10.00  RVUs,  plus  an 
additional  amount  for  the  insertion  of 
the  device.  We  applied  the  multiple 
surgery  rules  to  tbe  6.29  RVUs 
established  for  the  relocation  of  the  skin 
pocket  (CPT  code  33223)  and  thus 
added  only  half  of  those  RVUs  to  the 
RVUs  of  CPT  code  33247. 

(6)  Adult  cardiac  procedures,  (a) 
Valvuloplasty  (CPT  codes  33460 
through  33464).  The  CPT  Editorial  Panel 
deleted  CPT  code  33452  (valvotomy, 
tricuspid  valve,  with  cardiopulmonary 
bypass).  The  Panel  revised  CPT  code 
33460  to  represent  valvectomy, 
tricuspid  valve,  with  cardiopulmonary 
bypass.  In  addition,  two  new  codes  have 
been  added  for  reporting 
valvuloplasties: 


CPT 
code 


33463  .. 

33464  .. 


Description 


Vaivuloptasty,  tricuspid  valve;  wittv 

out  ring  irtseftioa 
Valvutopiasty,  tricuspid  viaive;  with 

ringinsertioa 


We  accepted  the  RUGrecommended 
24.75  RVUs  for  CPT  code  33463  and 
26.50  RVUs  for  CPT  code  33464.  RUC 
recommended  that  we  decrease  the 
work  RVUs  for  revised  CPT  code  33460 
from  the  1993  RVUs  of  24.13  to  23.13 
to  account  for  the  removal  of 
valvuloplasty  terminology  from  the 
descriptor.  We  agree  that  the  RVUs  for 
CPT  code  32460  should  be  reduced  and 
have  calculated  weighted-average  work 
RVUs  for  all  three  codes  using  the 
average  RVUs  for  CPT  codes  33452  and 
33460  and  the  predicted  distributions 
for  the  new  and  revised  codes.  Thus,  we 
have  reduced  the  RVUs  of  CPT  code 
33460  to  22.13  and  have  accepted  the 
recommendations  of  24.75  RVUs  for 
CPT  code  33463  and  26.50  RVUs  for 
CPT  code  33464. 

(b)  Ascending  aorta  graft,  with 
cardiopulmonary  bypass,  with  or 
without  valve  suspension  (CPT  code 
33860).  The  1993  work  RVUs  for  this 
code  are  35.09.  RUC  recommended 
woric  RVUs  of  34.74  for  the  revised  code 
to  accoimt  for  the  removal  of  the 
coronary  implant  from  the  descriptor. 
We  believe  that  the  work  of  a  coronary 
implant  is  more  than  the  0.35  RVUs  that 
RUC  removed  from  the  old  CPT  code 
(35.09  RVUs  minus  34.74  RVUs).  We 
also  believe  that  the  revised  code  is 
comparable  to  a  descending  graft  with 
an  additional  amount  for  the 
cardiopulmonary  bypass  and  an 
additional  amount  for  valve  suspension. 
Thus,  we  have  established  32.00  woA 
RVUs  for  this  revised  code. 

(c)  Ascending  aorta  graft  with 
coronary  reconstruction  (CPT  code 
33861)  and  with  aortic  root  replacement 
using  composite  prosthesis  and 
coronary  reconstruction  (CPT  code 
33863).  RUC  recommended  35.00  RVUs 
for  CPT  code  33861  and  37.15  RVUs  for 
CPT  code  33863.  Although  we  agree 
with  the  rank  order  recommendeid  by 
RUC  for  CPT  codes  33860,  33861,  and 
33863,  our  lowering  of  the  RVUs  for 
CPT  code  33860  resulted  in  establishing 
34.00  RVUs  for  CPT  code  33861  and 
36.00  RVUS  for  CPT  code  33863.  This 
change  also  adds  2.00  work  RVUs  for 
coronary  reconstruction  rather  than  the 
0.26  RVUs  recommended  by  RUC 

(7)  Prolonged  extracorporeal 
circulation  for  cardiopulmonary 
insufficiency  (CPT  codes  33960  and 
33961).  The  CPT  Editorial  Panel  revised 
CPT  code  33960  to  describe  the  initial 
24  hours  of  prolonged  extracorporeal 
circulation  for  cardiopulmonary 
insufficiency.  New  CPT  code  33961  has 
been  ^dded  to  describe  each  additional 


24  hours.  CPT  code  33960  is  carrier- 
priced  in  1993.  RUC  recommonded 
25.00  work  RVUs  for  this  code  and 
11.20  RVUs  for  CPT  code  33961.  We 
disagree  with  the  RUC  recommendation 
for  CPT  code  33960  and  have 
established  19.84  work  RVUs  based  on 
our  assumption  that  the  insertion  of  the 
cannula  is  reported  by  the  separate  CPT 
code  36822.  By  subtracting  the  5.16 
RVUs  for  CPT  code  36822  bom  the 
recommended  25.00  RVUs  for  CPT  code 

33960,  we  arrived  at  19.84  RVUs  for 
CPT  code  33960.  We  accepted  the  RUC 
proposal  of  11.20  RVUs  for  CPT  code 

33961.  We  have  interpreted  CPT  codes 
33960  and  33961  tq  Include  all 
evaluation  and  management  services, 
including  hospital  visits  and  critical 
care,  by  the  physician  during  the  ECMO 
treatment. 

(8)  Peripheral  vascular  surgery,  (a) 
Reoperation,  carotid, 
thromboendarterectomy.  more  than  one 
month  after  original  operation  (CPT 
code  35390).  RUC  recommended  4.07 
work  RVUs  for  this  add-on  code,  which 
was  approximately  25  percent  of  the 
work  assigned  to  CPT  code  35301.  with 
which  CPT  code  35390  may  be  reported. 
We  beUeve  that  approximately  5  percent 
of  all  carotid  endarterectomies  represent 
reoperations.  To  maintain  the  same 
number  of  work  RVUs  in  1994,  we 
reduced  the  work  RVUs  of  CPT  code 
33501  from  16.59  to  16.34.  We  also 
believe  that  the  additional  work 
involved  in  the  procedure  represented 
by  the  new  code  (CPT  code  35390)  is 
approximately  20  percent,  not  25 
percent,  of  that  for  CPT  code  35301. 
Thus,  we  have  established  3.27  work 
RVUs  for  CPT  code  35390,  which  is  20 
percent  of  the  16.34  work  RVUs 
assigned  to  CPT  code  35301. 

(b)  Reoperation,  femoral-popliteal  or 
femoral  (popliteal)-anterior  tibial, 
posterior  tibial,  peroneal  artery  or  other 
distal  vessels,  more  than  one  month 
after  original  operation  (CPT  code 
35700).  This  coHp  «« tn  be  Usted 
separately  in  addition  to  the  CPT  codes 
for  the  primary  procedure  (CPT  codes 
35556. 35566. 35571. 35583,  35585, 
35587,  35656,  35666.  or  35671).  RUC 
recommended  4.36  work  RVUs  for  this 
code.  We  believe  that  approximately  22 
percent  of  the  primary  procedures 
represent  reoperations  for  which  the 
new  add-on  code  will  be  used  in  the 
future.  To  maintain  the  same  number  of 
work  RVUs  in  1994.  we  reduced  the 
work  RVUs  of  the  primary  procedures 
by  approximately  3.5  percent  and  have 
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established  3.15  work  RVUs  for  CPT 
code  35700. 
(c)  Thrombectomy  codes: 


CPT 
code 


35875 
35876 


Descnplion 


We  used  the  Phase  III  RVUs  rather  than 
the  final  RVUs  for  CPT  code  35900 
because  we  believe  them  to  be  a  more 
accivate  representation  of  the  work 
involved  in  this  procedure.  Thus,  our 
RVUs  for  these  codes  are  the  following: 


Thrombectomy  of  afteriai  or  ve- 
raus  graft. 

Thrombectomy  of  arterial  or  ve- 
nous graft;  with  revision  o(  arte- 
rial or  verxxjs  graft. 


The  1993  CPT  code  35875 
(thrombectomy  and/or  repair  of  arterial 
or  venous  graft)  has  been  spUt  into  two 
codes:  revised  CPT  code  35875  and  new 
CPT  code  35876.  The  1993  work  RVUs 
for  CPT  code  35875  are  10.86.  RUC 
recommended  9.84  RVUs  for  the  revised 
CPT  code  and  14.00  RVUs  for  the  new 
CPT  code.  RUC  also  estimated  that  60 
percent  of  the  services  reported  under 
the  1993  code  will  be  billed  under  the 
revised  code.  We  believe  that  the 
recommended  RVUs  for  CPT  code 
35875  are  too  high  and.  preserving 
RUC's  ratios  and  predicted  utilization, 
have  established  9.29  RVUs  for  CPT 
code  35875  and  13.22  RVUs  for  CPT 
code  35876. 

(d)  Excision  of  infected  graft;  neck 
(CPT  code  35901);  extremity  (CPT  code 
35903);  thorax  (CPT  code  35905);  and 
abdomen  (CPT  code  35907).  CPT  code 
35900  (excision  of  infected  graft)  has 
been  deleted  and  replaced  by  four  new 
codes  that  identify  the  location  of  the 
graft.  The  1993  work  RVUs  for  the 
deleted  CPT  code  35900  were 
established  at  10.08.  RUC  recommended 
the  following  work  RVUs  for  these 
codes: 


CPT  code 

Rec- 
om- 
mended 
wort< 
RVUs 

35901  

10.08 

35903  

12.00 

35905  

23.50 

35907      

24.59 

RUC  estimated  that  approximately  10 
percent  of  the  services  previously 
reported  under  CPT  code  35900  were  for 
neck  procedures,  65  percent  were 
reported  for  an  extremity,  2.5  percent 
for  the  thorax,  and  27.5  percent  for  the 
abdomen.  By  using  the  frequency 
percentages  provided  by  RUC  and 
preserving  RUC's  ratios  between  the 
codes,  we  established  weighted-average 
work  RVUs  based  on  the  Harvard  Phase 
En  RVUs  of  11.53  for  CPT  code  35900. 


CPT  code 


35901 
35903 
35905 
35907 


Work 
RVUs 


7.43 

8.84 

17.31 

18.12 


Although  these  RVUs  are  lower  than 
those  recommended  by  RUC,  we  have 
maintained  RUC's  relationships  across 
the  codes  and  accounted  for  an  apparent 
undervaluing  of  CPT  code  35900. 

(9)  Penile  venous  surgery — Penile 
venous  occlusive  procedure  (CPT  code 
37790).  RUC  recommended  13.00  work 
RVUs  for  this  procedure  based  on 
comparisons  to  the  reference  procedure 
codes  54304  (revision  of  penis)  and 
52601  (transurethral  resection  of  the 
prostate).  We  disagree  with  the 
recommendation  and  have  lowered  the 
work  RVUs  to  7.00  based  on  our  belief 
that  the  procedure  involves  slightly 
more  work  than  CPT  code  37730 
(ligation  and  division  and  complete 
stripping  of  long  and  short  saphenous 
veins). 

(10)  Splenectomy:  total,  en  block  for 
extensive  disease,  in  conjunction  with 
other  procedure  (Report  in  addition  to 
code  for  primary  procedure)  (CPT  code 
38102).  RUC  recommended  7.00  work 
RVUs  for  this  new  code.  We  do  not 
agree  that  the  removal  of  the  spleen  at 
the  same  time  as  other  surgery  is  worth 
more  than  half  of  the  work  required  for 
a  total  splenectomy  as  a  separate 
procedure  (CPT  code  38100).  valued  in 
1993  at  12.28  RVUs,  or  a  partial 
splenectomy  (CPT  code  38101),  valued 
at  12.90  RVUs.  hi  fact,  in  the  presence 
of  extensive  disease,  we  believe  it  is 
often  easier  to  remove  the  spleen  than 
to  leave  it  in.  Further,  CPT  codes  38100 
and  38101  have  global  periods  of  90 
days  while  CPT  code  38102  has  no 
global  period.  The  work  RVUs  should 
represent  intraoperative  work  only. 
Therefore,  we  have  established  the  work 
for  this  add-on  code  at  4.91  RVUs, 
which  is  40  percent  of  the  work  of  CPT 
code  38100. 

(11)  Stomach  excisions: 


CPT 
code 


43610 


43611 


Description 


Excision,   kx^;    ulcer  or  benign 

tumor  ol  stomach. 
Excision,  local;  malignant  tumor  of 

stomach. 


The  CPT  Editorial  Panel  revised  CPT 
code  43610  and  established  new  CPT 
code  43611  to  differentiate  between  the 
excision  of  benign  or  malignant  tumors 
of  the  stomach.  The  1993  work  RVUs  for 
CPT  code  43610  are  10.35.  RUC 
recommended  the  following  work  RVUs 
for  the  new  and  revised  codes:  13.00 
RVUs  for  revised  CPT  code  43610  and 
16.00  RVUs  for  new  CPT  code  43611. 
We  do  not  agree  that  the  revision  of  CPT 
code  43610  requires  an  increase  in  the 
RVUs  and,  therefore,  we  have 
maintained  the  current  RVUs.  We  have 
established  work  RVUs  of  12.74  for  CPT 
code  43611  based  on  RUC's  ratio 
between  CPT  code  43610  and  CPT  code 
43611  and  the  RVUs  established  for  CPT 
code  43610.  We  do  not  agree  that  the 
work  is  comparable  to  a  total 
hysterectomy  (CPT  code  58150),  which 
has  13.31  work  RVUs,  or  that  it  is  more 
work  than  a  major  thoracotomy  (CPT 
code  32100).  which  has  10.31  RVUs. 

(12)  Gastrectomy,  (a)  Gastrectomy, 
total  (CPT  codes  43620,  43621,  and 
43622).  CPT  code  43620  has  also  been 
revised  and  two  new  codes  estabUshed. 
The  1993  work  RVUs  for  CPT  code 
43620  are  21.54.  RUC  recommended  the 
following  work  RVUs  for  the 
gastrectomy  codes: 


Rec- 

CPT 
code 

Descriptjon 

om- 

mend- 

ed 

work 
RVUs 

43620. 
43621  . 

Gastrectomy,    total;    with 
esophagoenterestomy. 

Gastrectomy,    total;    with 
Roux-ervY     reconstruc- 

23.50 
24.00 

43622. 

tion. 
Gastrectomy, 
formation 

total;    with 
of    intestinal 

25.50 

pouch,  any  type. 

We  disagree  with  RUC's 
recommendations  for  several  reasons. 
First,  we  believe  the  current  RVUs  for 
CPT  code  43620  are  valid  and  do  not 
believe  the  revision  to  this  code  entails 
additional  work.  Further,  the  RVUs 
recommended  by  RUC  would  be  too 
high  relative  to  reference  code  37140 
(anastomosis;  portocaval)  which  has 
22.70  work  RVUs.  We  do,  however, 
agree  with  the  work  of  the  procedures 
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relative  to  each  other  and  with  the  work 
RVUs  of  CPT  code  43620  remaining 
unchanged.  We  reduced  the  RVUs  of  the 
other  two  codes  by  multiplying  the 
RUG-recommended  work  RVUs  by 
21.54/23.50  or  91.7  percent.  We  have 
estabUshed  the  following  RVUs  for  the 
three  codes: 


CPT 

code 

OescripHon 

Work 
RVUs 

43620. 

Gastrectomy,  total;  with 
esophagoenterestomy. 

21.54 

43621  . 

Gastrectomy,  total;  with 
Roux-eo-Y  reconstruc- 
tion. 

22.00 

43C^. 

Gastrectomy,    total;    wfth 

23  37 

formation    of    irXestinat 

pouch,  any  type. 

(b)  Gastrectomy,  partial,  distal;  (CPT 
codes  43631,  43632,  43633.  and  43634). 
These  new  procedure  codes  were 
reported  in  the  past  with  deleted  CPT 
code  43630,  which  has  17.50  work 
RVUs.  RUC  recommended  the  following 
work  RVUs  for  these  codes: 


Rec- 

om- 

CPT 

code 

Description 

mend- 
ed 

WKXk 

RVUs 

43631  . 

Gastrectomy,  partial,  dis- 

20.64 

tal;                           with 

gastroduodenostomy. 

43632. 

Gastrectomy,  partis,  cfis- 

20.64 

tal;                           with 

1 

gastrojejunostomy. 

436 

33. 

Ga.strectomy.  partial,  dis- 
tal; with  Roui-eo-Y  re- 
constructroa 

21.14 

436 

f 

Gastrectomy,  pwrtial.  de- 
tal;  with  formatkx)  of  in- 
testinal pouch. 

22.64 

1 

We  disagree  with  the  extent  of  the 
increase  reconunended  by  RUC  We 
believe  the  work  of  new  CPT  code 
43631  is  slightly  more  complex  than 
that  required  for  deleted  CPT  code 

43630  (hemigastrectomy  or  distal 
subtotal  gastrectomy  including 
pyloroplasty,  gastroduodenostomy  oi 
gastrojejunostomy,  with  vagotomy), 
which  was  valued  at  17.50  work  RVUs. 
Therefore,  we  have  valued  CPT  code 

43631  at  18.54  RVUs.  We  maintained 
RUC's  relationship  of  CPT  code  43631 
to  the  remaining  codes  in  this  group  and 
valued  CPT  code  43632  at  18.54  RVUs. 
CPT  code  43633  at  19.00  RVUs,  and 
CPT  code  43634  at  20.37  RVUs. 

(c)  Vagotomy  with  partial  distal 
gastrectomy  (CPT  code  43635).  The  CPT 
Editorial  Panel  revised  CPT  code  43635 


to  make  it  an  add-on  code  that  would  be 
used  with  any  of  the  new  partial 
gastrectomy  codes.  This  code  is  to  be 
listed  separately  in  addition  to  the 
code(s)  for  the  primary  procedure.  The 
work  RVUs  for  the  1993  CPT  code 
(gastrectomy  with  vagotomy,  any  type) 
are  19.61.  RUC  did  not  recommend  any 
RVTJs  for  the  revised  code.  Since  this 
code  will  now  be  reported  in  addition 
to  a  code  for  the  primary  procedure,  we 
do  not  believe  it  is  appropriate  to 
maintain  the  1993  RVUs.  We  believe 
this  code  describes  truncal  or  selective 
vagotomy  only.  We  believe  the  work  is 
comparable  to  the  difference  'oetween 
the  1993  version  of  CPT  code  43635  and 
deleted  CPT  code  43630  (19.61  RVUs 
minus  17.50  RVUs  equals  2.11  RVUs). 

(d)  Gastrectomy,  partial,  proximal, 
thoracic  or  abdominal  approach 
including  esophagogastrostomy,  with 
vagotomy  (CPT  code  43638).  The  1993 
work  RVUs  for  this  code,  which  is  being 
revised  for  1994,  are  20.64.  RUC 
recommended  22.13  work  RVUs  for  the 
revised  code.  We  do  not  agree  that  the 
revision  to  this  code  is  sufficient  basis 
to  increase  the  work  RVUs.  Further,  an 
increase  would  distort  the  rank  order  of 
the  work  of  all  gastrectomies  that  exists 
in  the  current  work  RVUs  and  the  RUC 
recommendations.  That  is.  total 
gastrectomies  require  more  work  than 
partial  proximal  gastrectomies,  which 
require  more  work  than  partial  distal 
gastrectomies.  Therefore,  we  have 
maintained  the  current  20.64  work 
RVUs. 

(e)  Gastrectomy,  partial,  proximal, 
thoracic  or  abdominal  approach 
including  esophagogastrostomy,  with 
vagotomy;  with  pyloroplasty  or 
pyloromyotomy  (CPT  code  43639).  RUC 
recommended  22.63  work  RVUs  for  this 
procedure.  We  believe  this  is  too  high 
for  the  reasons  related  to  CPT  code 
43638.  However,  we  have  accepted 
RUC's  recommendation  that  this  code  is 
worth  0.50  work  RVUs  more  than  those 
for  CPT  code  43638  and,  therefore,  have 
established  21.14  work  RVUs  for  CPT 
code  43639. 

(13)  Gastrointestinal  endoscopy.  For 
the  physician  fee  schedule  effective 
January  1, 1992.  a  hierarchy  of  work  was 
established  from  the  least  difficult 
endoscopic  procedure  to  the  most 
difficult  endoscopic  procedure.  The 
order  follows:  anoscopy. 
proctosigmoidoscopy,  flexible  fiberoptic 
sigmoidoscopy,  esophagoscopy,  upper 
gastrointestinal  endoscopy,  small  bowel 
endoscopy,  colonoscopy,  and 
endoscopic  retrograde 


cholangiopancreatography.  We 
established  RVUs  for  additional  services 
that  are  performed  across  these  families. 
For  biopsies,  we  added  a  fixed  amount 
of  0.32  RVUs  to  the  base  procedure.  For 
the  removal  of  a  foreign  body,  we  added 
1.07  RVUs.  For  the  removal  of  a  polyp, 
we  added  1.07  RVUs.  For  the  ablation 
of  a  tumor  or  mucosal  lesion,  or  the 
control  of  hemorrhage,  we  added  2.14 
RVUs  to  esophagoscopy  and  upper 
gastrointestinal  endoscopy,  and  1.6 
RVUs  for  the  lower  bowel  procedures 
(proctosigmoidoscopy,  sigmoidoscopy, 
and  colonoscopy).  For  the  1993 
physician  fee  schedule,  a  multispecialty 
panel  of  physicians  reviewed  the 
hierarchy  of  work  described  above  and 
agreed  that  it  was  correct.  The  panel 
then  reviewed  the  work  RVUs  for  each 
of  the  base  diagnostic  procedures.  There 
was  general  agreement  that  the 
colonoscopy  procedures  were 
undervalued  and  that  the  small  bowel 
endoscopy  procedures  were  overvalued. 
The  panel  next  agreed  on  the  following: 

•  The  work  involved  in  ablating  a 
tumor  or  controlling  hemorrhage  should 
be  the  same  whether  it  involves  the 
upper  or  lower  gastrointestinal  tract  (In 
the  November  1991  rule,  we  had 
indicated  that  the  work  of  ablating  a 
tumor  or  controlling  hemorrhage  was 
greater  in  the  upper  gastrointestinal 
tract.) 

•  The  work  involved  in  ablating  a 
tumor  was  greater  than  the  work 
involved  in  controlling  hemorrhage.  (In 
the  November  1991  rule,  we  had 
indicated  that  the  work  of  the  two 
services  was  equivalent). 

•  The  work  RVUs  of  endoscopies 
with  removal  of  polypoid  lesion(s) 
should  be  increased  to  reflect  the  fact 
that  some  procedures  involved  the 
removal  of  more  than  one  lesion. 

Next  we  estabUshed  RVUs  for 
additional  services  that  are  performed 
across  these  families.  The  following 
RVUs  reflect  the  2.783  percent 
reduction  that  was  applied  across  all 
RVUs  in  1993  to  maintain  budget 
neutrality.  For  biopsies,  we  added  a 
fixed  amount  of  0.31  RVTJs  to  the  base 
procedure.  For  the  removal  of  a  foreign 
body,  we  added  1.07  RVUs.  For  the 
removal  of  a  polyp,  we  added  1.03 
RVUs  with  the  exception  of 
colonoscopic  polypectomy  (CPT  code 
45385)  to  which  we  added  1.53  RVUs. 
For  the  ablation  of  a  tumor  or  mucosal 
lesion,  we  added  2.23  RVUs.  For  the 
control  of  hemorrhage,  we  added  2.08 
RVUs. 

In  reviewing  the  RUC 
recommendations  for  the  1994 
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physician  fee  schedule,  we  gave 
considerable  weight  to  the  assumption 
regarding  the  hierarchy  of  work  and  the 
fixed  amount  of  RVUs  to  be  added  to  the 
base  procedures.  The  majority  of  the 
RUC  reconunendations  were  accepted 
except  as  noted  below. 

(a)  Esophagoscopy  (CPT  codes  43205 
through  43228).RUC  recommended  4.10 
work  RVUs  for  new  CPT  code  43205 
(esophagoscopy,  rigid  or  flexible;  with 
band  ligation  of  esophageal  varices).  We 
disagree  and  have  established  work 
RVUs  of  3.86  on  the  basis  that  the  work 
is  comparable  to  that  of  CPT  code  43204 
(esophagoscopy,  rigid  or  flexible;  with 
injection  sclerosis  of  esophageal 
varices).  RUC  recommended  2.76  RVUs 
for  CPT  code  43216  (esophagoscopy, 
rigid  or  flexible;  with  removal  of 
tumor(s),  polyp(s),  or  other  lesion(s)  by 
hot  biopsy  forceps  or  bipolar  cautery). 
This  procedure  was  reported  in  the  past 
with  CPT  code  43217  (esophagoscopy, 
rigid  or  flexible,  fiberoptic  (specify);  for 
removal  of  polypoid  lesion(s)),  which 
had  2.87  work  RVUs.  We  disagree  with 
RUC  and  have  established  2.87  RVUs  for 
CPT  code  43216  for  several  reasons. 
First,  we  believe  it  is  comparable  to  the 
work  in  revised  CPT  code  43217 
(esophagoscopy,  rigid  or  flexible;  with 
removal  of  tumor(s).  polyp(s)  or  other 
lesion(s)  by  snare  technique).  Second, 
we  do  not  believe  it  would  be 
appropriate  to  lower  the  RVUs  because 
the  effect  would  be  that  the  national 
total  work  RVUs  for  polypectomy  would 
be  reduced  as  a  result  of  a  coding 
change.  In  the  same  manner  that  we 
have  attempted  to  maintain  work 
neutrality  by  reducing  some  RUC 
recommendations,  we  have  attempted  to 
maintain  work  neutrality  for  these  codes 
by  increasing  the  RUC  recommendation. 
TTiird,  the  proposed  reduction  would  be 
inconsistent  with  our  decision  to  add  a 
fixed  amount  (2.27  RVUs)  to  the  base 
code  for  polyp  removal.  RUC 
recommended  a  decrease  in  the  RVUs 
for  CPT  code  43217  to  2.86;  however, 
we  do  not  believe  that  revision  in  the 
descriptor  justifies  any  decrease  in 
RVUs. 

We  also  disagree  with  RUC  that  the 
revision  to  CPT  code  43228 
(esophagoscopy,  rigid  or  flexible;  with 
ablation  of  tumor(s),  polyp(s)  or  other 
lesion(s),  not  amenable  to  removal  by 
hot  biopsy  forceps,  bipolar  cautery  or 
snare  technique)  requires  a  decrease  in 
RVUs  to  3.84  and  have  maintained  the 
current  3.86  RVUs. 

(b)  Upper  gastrointestinal  endoscopy 
including  esophagus,  stomach,  and 


either  the  duodenum  and/or  jejunum  as 
appropriate;  with  removal  of  tumor(s), 
polyp(s),  or  other  lesion(s)  by  hot  biopsy 
forceps  or  bipolar  cautery  (CPT  code 
43250).  RUC  recommended  3.58  RVUs 
for  this  procedure.  For  the  same  reasons 
described  above  for  polyp  removal  at 
the  time  of  esophagoscopy,  we  have 
rejected  this  recommendation  and 
assigned  3.68  RVUs,  which  are  the 
current  RVUs  for  CPT  code  43251 
(upper  gastrointestinal  endoscopy 
including  esophagus,  stomach,  and 
either  the  duodenum  and/or  jejunum  as 
appropriate;  for  removal  of  polypoid 
lesion(s)).  We  have  retained  the  current 
RVUs  because  we  do  not  believe  that  the 
revision  in  the  descriptor  justifies  any 
decrease  in  RVUs. 

(c)  Dilation  of  esophagus  with  balloon 
(30  mm  diameter  or  larger)  for  achalasia 
(CPT  code  43458).  RUC  recommended 
3.09  RVUs  for  this  code,  which  does  not 
include  esophagoscopy.  We  disagree 
with  the  RUC  recommendation,  which 
we  believe  is  too  high  relative  to  the 
2.15  work  RVUs  assigned  to  CPT  code 
43220  (esophagoscopy,  rigid  or  flexible; 
with  balloon  dilation  (less  than  30  mm 
diameter)).  The  work  RVUs  of  balloon 
dilation  associated  with  this  code  are 
0.52,  which  are  calculated  by 
subtracting  the  work  of  the  base 
esophagoscopy  code  43200  (work  RVUs 
equal  1.63)  from  the  work  of  CPT  code 
43220  (work  RVUs  equal  2.15).  We 
believe  the  dilation  with  the  larger 
balloon  is  equivalent  to  twice  the  work 
involved  in  dilation  with  the  smaller 
balloon  and,  therefore,  have  established 
1.04  work  RVUs  (0.52  multiplied  by 
two). 

(d)  Small  intestinal  endoscopy, 
enteroscopy  beyond  second  portion  of 
duodenum,  not  including  ileum;  with 
removal  of  tumor(s),  polyp(s),  or  other 
lesion(s)  by  snare  technique  (CPT  code 
44364).  RUC  recommended  4.22  work 
RVUs  for  this  revised  code.  The  1993 
RVUs  for  this  code  are  4.23,  and  we 
disagree  that  the  revision  warrants  a 
decrease  in  RVUs.  Therefore,  we  have 
maintained  the  current  RVUs  for  this 
code.  We  also  disagree  with  RUC's 
recommendation  that  the  current  5.22 
RVUs  should  be  reduced  to  5.20  for 
revised  CPT  code  44369  (with  ablation 
of  tumor(s),  polyp(s),  or  other  lesion(s) 
not  amenable  to  removal  by  hot  biopsy 
forceps,  bipolar  cautery  or  snare 
technique).  We  have  maintained  the 
1993  RVUs  for  this  procedure,  which 
are  based  on  our  decision  to  add  a  fixed 
amount  of  RVUs  (2.23)  to  the  base  code 
for  polyp  removal. 


(e)  Small  intestinal  endoscopy, 
enteroscopy  beyond  second  portion  of 
duodenum,  including  ileum,  diagnostic; 
with  or  without  collection  of 
specimen(s)  by  brushing  or  washing 
(separate  procedure)  (CPT  code  44376). 
RUC  recommended  7.19  work  RVUs  for 
this  code.  We  disagree  with  this 
recommendation.  We  do  not  believe  that 
the  work  should  be  valued  higher  than 
endoscopic  retrograde 
cholangiopancreatography  (FRCP) 
because  the  physician  is  not  generally 
with  the  patient  for  the  duration  of  this 
lengthy  procedure,  which  is  related  to 
the  patient's  peristalsis.  We  believe  the 
intraservice  work  is  approximately 
twice  the  intraservice  work  of  CPT  code 
44360  (small  intestine  endoscopy, 
enteroscopy  beyond  second  portion  of 
duodenum,  not  including  the  ileum; 
diagnostic,  with  or  without  collection  of 
specimen(s)  by  brushing  or  washing 
(separate  procedure)).  We  believe  the 
preservice  and  postservice  work  of  both 
codes  are  comparable.  Based  on  Harvard 
Phase  in  data,  which  include  data  on 
intraservice,  preservice,  and  postservice 
work,  we  have  assigned  5.50  work  RVUs 
to  CPT  code  44376. 

(f)  Small  intestinal  endoscopy, 
enteroscopy  beyond  second  portion  of 
duodenum,  including  ileum;  diagnostic, 
with  biopsy,  single  or  multiple  (CPT 
code  44377).  RUC  recommended  7.50 
work  RVUs  for  this  new  code.  We  agree 
with  RUC  that  the  additional  work  in 
CPT  code  44377  over  CPT  code  44376 
is  worth  0.31  RVUs  and,  therefore,  have 
added  0.31  RVUs  to  the  5.50  RVUs  we 
assigned  to  CPT  code  44376.  The 
resulting  work  RVUs  for  CPT  code 
44377  are  5.81. 

(g)  Small  intestinal  endoscopy, 
enteroscopy  beyond  second  portion  of 
duodenum,  including  ileum;  diagnostic, 
with  control  of  bleeding,  any  method 
(CPT  code  44378).  RUC  recommended 
8.50  work  RVUs  for  CPT  code  44378. 
which  are  1.31  RVUs  more  than  the 
RUC  reconunendation  for  the  base  code. 
This  recommendation  to  add  RVUs  for 
the  control  of  hemorrhage  to  the  base 
code  is  consistent  with  our  policy. 
However,  as  described  elsewhere,  we 
believe  it  is  appropriate  to  add  2.08 
RVUs  to  the  base  code  for  all 
endoscopic  procedures  for  the  control  of 
hemorrhage.  Therefore,  we  have  instead 
established  7.58  RVUs  by  adding  2.08 
RVUs  to  the  5.50  RVUs  we  assigned  to 
the  base  procedure  (CPT  code  44376). 

(h)  Colonoscopy  through  stoma;  with 
removal  of  tumor(s),  polyp(s),  or  other 
lesion  (s)  by  hot  biopsy  forceps  or 
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bipolar  cautery  (CPT  code  44392)  and 
Colonoscopy  through  stoma;  with 
ablation  of  tumor(s),  polyp(s)  or  other 
lesion(s),  not  amenable  to  removal  by 
hot  biopsy  forceps,  bipolar  cautery  or 
snare  technique  (CPT  code  44393).  RUC 
recommended  3.81  work  RVUs  for  CPT 
code  44392.  We  do  not  agree  that  the 
revision  in  this  code  warranted  a 
decrease  and  have  retained  the  1993 
work  RVUs  of  4.13. 

RUC  recommended  5.12  work  RVUs 
for  revised  CPT  code  44393.  We 
disagree  with  this  recommendation  as 
we  do  not  believe  additional  work  is 
involved  in  the  revision.  We  have 
retained  the  1993  work  RVUs  of  4.95  for 
this  code.  We  recognize  that  the  RUC 
recommendation  would  be  consistent 
with  our  decision  to  add  a  fixed  amount 
(2.23  RVUs)  to  the  base  code  for 
ablation.  However,  we  do  not  believe 
that  decision  should  apply  to 
procedures  performed  through  a  stoma. 

(i)  Colonoscopy  through  stoma;  with 
removal  of  tumor(s),  polyp(s).  or  other 
lesion(s)  by  snare  technique  (CPT  code 
44394).  RUC  recommended  4.42  work  - 
RVUs  for  CPT  code  44394.  We  disagree 
with  the  RUC  recommendation  and 
have  established  4.13  RVUs  on  the  basis 
that  this  procedure  is  comparable  to 
CPT  code  44392  (polypectomy  by 
cautery).  As  with  other  endoscopic 
polypectomy  codes,  we  have  assigned 
the  same  RVUs  regardless  of  the 
technique. 

(j)  Proctosigmoidoscopies  (CPT  codes 
45308  and  45309).  CPT  code  45310  has 
been  deleted  and  replaced  by  two  new 
codes  that  describe  the  method  of 
removal  of  a  tumor,  polyp,  or  other 
lesion.  RUC  recommended  1.50  work 
RVUs  for  removal  by  hot  biopsy  forceps 
or  bipolar  cautery  (CPT  code  45308).  We 
increased  the  RVUs  to  1.96  on  the  basis 
that  this  code  is  comparable  to  work  in 
deleted  CPT  code  45310  and  to  the  work 
in  removal  by  snare  technique  (CPT 
code  45309),  which  was  valued  at  1.96 
by  RUC.  We  accepted  the  RUC- 
recommended  RVUs  for  CPT  code 
45309. 

(k)  Sigmoidoscopies  (CPT  codes 
45333  and  45338).  CPT  code  45333  has 
been  revised  to  describe  the  method  of 
removal  of  tumor(s),  polyp(s)  or  other 
lesion(s)  by  hot  biopsy  forceps  or 
bipolar  cautery.  The  1993  RVUs  for  this 
code  are  2.22,  and  RUC  has 
recommended  lowering  the  work  to  1.90 
RVUs.  We  disagree  with  RUC  and  have 
maintained  the  current  RVUs  of  2.22 
because  we  believe  the  work  involved  in 
the  procedure  remains  the  same.  RUC 
recommended  2.51  RVUs  for  removal  of 


tumors  by  snare  technique  (CPT  code 
45338).  We  disagree  and,  consistent 
with  the  other  endoscopic  families,  have 
assigned  the  same  RVUs  to  removal  by 
snare  technique  as  we  did  to  removal  by 
hot  biopsy  forceps  or  bipolar  cautery 
(2.22  RVUs). 

(1)  Colonoscopies  (CPT  code  45384). 
RUC  recommended  4.71  work  RVUs  for 
flexible  colonoscopy  with  removal  of 
tumor(s),  polyp(s),  or  other  lesion(s)  by 
hot  biopsy  forceps  or  bipolar  cautery. 
We  have  increased  the  work  RVUs  to 
5.32,  which  are  equivalent  to  removal  of 
tumoKs).  polyp(s)  or  other  lesion(s)  by 
snare  technique  (CPT  code  45385). 

(m)  Anoscopies  (CPT  codes  46610 
through  46612).  Anoscopy  codes  46610 
and  46612  have  been  revised  and  two 
new  codes  (CPT  codes  46611  and 
46615)  added.  The  1993  work  RVUs  for 
CPT  code  46610  are  1.55;  RUC 
recommended  1.30  RVUs  for  the  revised 
code  which  has  been  changed  to 
describe  anoscopy  for  removal  of  polyp 
to  anoscopy  with  removal  of  a  single 
tumor,  polyp,  or  other  lesion  by  hot 
biopsy  forceps  or  bipolar  cautery.  We  do 
not  agree  that  the  revision  in  the 
descriptor  requires  a  decrease  in  the 
RVUs  and,  therefore,  have  maintained 
the  1993  values. 

RUC  recommended  1.76  work  RVUs 
for  new  CPT  code  46611.  which 
describes  removal  of  a  single  tumor, 
polyp,  or  other  lesion  by  snare 
technique.  We  believe  that  the  work  is 
comparable  to  that  of  CPT  code  46610 
and  have  assigned  CPT  code  46611  the 
same  work  RVUs  (1.55). 

The  1993  work  RVUs  for  CPT  code 
46612  are  1.65;  RUC  recommended  an 
increase  to  1.86  because  of  the  code's 
revision,  which  is  similar  to  the  revision 
to  CPT  code  46610.  We  do  not  believe 
that  the  work  merits  an  increase  in  the 
RVUs  and  have  maintained  the  1993 
work  RVUs  of  1.65.  We  accepted  the 
RUC  recommendation  of  2.75  RVUs  for 
new  CPT  code  46615. 

(14)  Endoscopic  ultrasound,  (a)  Upper 
gastrointestinal  endoscopy,  with 
endoscopic  ultrasound  examination 
(CPT  code  43259).  RUC  recommended 
6.11  RVUs  for  CPT  code  43259  based  on 
a  comparison  to  ERCP.  However,  we 
disagree  and  have  lowered  the  RVUs  to 
4.00  for  two  reasons.  First,  we  do  not 
believe  that  an  upper  gastrointestinal 
endoscopy  with  endoscopic  ultrasound 
examination  is  as  difficult  or  as  risky  as 
ERCP.  Second,  6.11  RVUs  are  excessive 
when  compared  to  transesophageal 
echocardiography  (CPT  code  93312), 
which  has  1.61  RVUs.  Our  value  of  4.00 
was  established  by  slightly  reducing  the 


sum  of  the  work  of  upper 
gastrointestinal  endoscopy  (CPT  code 
43235)  and  the  work  of  transesophageal 
echocardiography  (CPT  code  93312) 
(2.45  RVUs  plus  1.61). 

(b)  Gastromtestinal  endoscopic 
ultrasound,  radiologic  supervision  and 
interpretation  (CPT  code  76975).  RUC 
recommended  1.02  RVUs  for  the  related 
supervision  and  interpretation  CPT  code 
76975.  We  disagree  and  have 
established  interim  RVUs  of  0.83  since 
we  believe  it  is  comparable  to 
abdominal  echography  (CPT  code 
76700). 

(15)  Gastrointestinal  tube  placement — 
Introduction  of  a  lone  gastrointestinal 
tube  (e.g..  Miller- Ab$ott)  (separate 
procedure)  (CPT  code  44500).  RUC 
recommended  0.95  work  RVUs  for  this 
procedure.  We  believe  these  RVUs  are 
too  high  since  the  procedure  does  not   ' 
require  much  direct  physician  time  and 
effort.  It  is  also  inconsistent  with  the 
work  of  a  level  4  25-minute  office  visit, 
which  has  0.98  RVUs.  We  believe  the 
work  is  comparable  to  that  in  a  gastric 
intubation  and  aspiration  or  lavage  for 
treatment  (CPT  code  91105).  Therefore, 
we  have  assigned  0.37  work  RVUs  to 
CPT  code  44500. 

(16)  Colon/rectal  surgery,  (a)  Suture  of 
intestines  (CPT  codes  44602,  44603, 

44604,  and  44605).  The  CPT  Editorial 
Panel  deleted  CPT  code  44600  (suture  of 
small  intestine  (enterorrhaphy),  large  or 
small,  for  perforated  ulcer, 
diverticulum,  wound,  injury  or  rupture, 
single)  and  replaced  it  with  separate 
descriptors  for  small  bowel  repair 
(single,  CPT  code  44602,  or  multiple, 
CPT  code  44603)  and  large  bowel  repair 
(CPT  code  44604).  We  accepted  RUC's 
recommended  RVUs  for  CPT  codes 
44602.  44603.  and  44604.  RUC 
recommended  no  change  from  the  1993 
work  RVUs  of  12.60  for  CPT  code 

44605,  which  now  describes  the  work 
involved  in  CPT  code  44604  with 
colostomy.  We  disagree  with  the  RUC 
recommendation  that  no  change  is 
required  for  CPT  code  44605.  We 
believe  the  additional  work  for  the 
colostomy  is  worth  an  additional  1.00 
RVU  and,  therefore,  have  assigned  14.25 
work  RVUs  to  CPT  code  44605. 

(b)  Intestinal  strictureplasty 
(enterotomy  and  enterorrhaphy,  with  or 
without  dilation)  for  intestinal 
obstruction  (CPT  code  44615).  RUC 
recommended  13.50  work  RVUs  for  this 
new  code.  We  disagree  with  the 
reference  procedure  used  by  RUC  (CFT 
code  44120  (enterectomy,  resection  of 
small  intestine;  with  anastomosis)).  That 
procedure  requires  a  complete 
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■Anastomosis  of  the  bowel.  We  believe  a 
better  comparison  is  to  the  new  code  for 
suture  of  the  small  intestine.  The  code 
for  a  single  perforation  (CPT  code 
44602)  has  9.96  RVUs.  and  the  code  for 
multiple  perforations  (CPT  code  44603) 
has  13.25  RVUs.  We  have  assigned 
11.64  RVUs  to  CPT  code  44615  based  on 
an  assumption  that  the  work  is  greater 
than  that  required  to  close  a  single 
perforation  but  less  than  that  to  close 
multiple  perforations. 

(17)  Pancreatic  surgery,  (a)  Placement 
of  drains,  peripancreatic.  for  acute 
pancreatitis  (CPT  code  48000).  RUC 
recommended  no  change  from  the  1993 
work  RVUs  of  13.42  for  this  revised 
code.  However,  RUC  recommended  that 
we  eliminate  the  90-day  postoperative 
period.  We  agree  with  the  RUC 
recommendation  to  maintain  the  current 
RVUs,  but  we  disagree  with  their 
recommendation  regarding  the  global 
period.  The  current  RVUs  are  based  on 
the  90-day  global  period.  We  recognize 
that  patients  undergoing  this  procedure 
may  require  additional  procedures  in 
the  postoperative  period.  Those 
procedures  will  be  recognized  for 
payment  purposes  if  they  are  reported 
with  the  new  modifier  -58  for  staged 
procedures. 

(b)  Placement  of  drains, 
peripancreatic,  for  acute  pancreatitis; 
with  cholecystostomy,  gastrostomy,  and 
jejunostomy  (CPT  code  48001).  RUC 
recommended  15.92  RVUs  with  a  0-day 
postoperative  period  for  new  CPT  code 
48001.  We  accepted  RUC's  RVU 
recommendation  as  we  believe  it 
accurately  reflects  the  work  in 
comparison  to  CPT  codes  48000  and 
48005.  However,  we  disagree  with 
RUC's  global  period  recommendation 
and  have  established  a  90-day 
postoperative  period. 

(c)  Resection  or  debridement  of 
pancreas  and  peripancreatic  tissue  for 
acute  necrotizing  pancreatitis  (CPT  code 
48005).  RUC  recommended  13.42  RVUs 
with  no  postoperative  period  for  new 
CPT  code  48005.  We  have  increased 
these  work  RVUs  to  18.00  and 
established  a  global  period  of  90  days. 
We  believe  the  procedure  is  a  more 
extensive  procedure  than  that 
represented  by  CPT  code  48000  during 
a  single  hospitalization,  is  seldom  done 
by  itself,  and  is  apt  to  be  done  multiple 
times.  Subsequent  surgeries  should  be 
reported  as  staged  procedures  with 
modifier  -58.  We  also  note  that  CPT 
code  48000  is  bundled  into  CPT  code 
48005  and  should  not  be  reported 
separately  if  performed  on  the  same  day. 


(d)  Pancreatectomy,  proximal  subtotal 
with  total  duodenectomy,  partial 
gastrectomy,  choledochoenterestomy 
and  gastrojejunostomy  (Whipple-type 
procedure);  with  pancreatojejunostomy 
(CPT  code  48150).  The  CPT  Editorial 
Panel  has  revised  the  existing  code  for 
a  Whipple  procedure  by  expanding  it 
into  four  codes.  The  1993  RVUs  for  the 
code  are  30.95,  and  RUC  recommended 
an  increase  to  43.00  to  account  for  the 
revision.  The  RUC  RVUs  are  60  percent 
of  the  cumulative  intraoperative  work  of 
all  the  individual  procedures  included 
in  the  Whipple-type  procedures.  We 
agree  with  RUC  that  the  1993  RVUs  are 
low,  but  disagree  with  RUC's 
recommended  increase  of  more  than 
12.00  RVUs.  This  increase  is 
unwarranted  when  compared  to  other 
major  procedures.  For  example,  the 
RUC-recommended  43.00  RVUs  are 
more  than  4.00  RVUs  higher  than  the 
RVUs  for  a  transverse  aortic  arch  graft 
(CPT  code  33870)  and  more  than  10.00 
RVUs  higher  than  a  four  graft  coronary 
artery  bypass  procedure  (CPT  code 
33516).  To  avoid  creating  disparities 
with  our  reference  procedures  while 
acknowledging  that  the  RVUs  for  the 
Whipple  procedures  should  be 
increased,  we  have  assigned  35.00  work 
RVUs  to  CPT  code  48150. 

(e)  Pancreatectomy,  proximal  subtotal 
with  total  duodenectomy,  partial 
gastrectomy,  choledochoenterestomy 
and  gastrojejunostomy  (Whipple-type 
procedure);  without 
pancreatojejunostomy  (CPT  code 
48152).  RUC  recommended  39.00  work 
RVUs  for  this  new  code,  which  is  the 
same  procedure  as  CPT  code  48150 
without  pancreatojejunostomy.  We 
agree  with  the  relative  relationship 
established  by  RUC  for  all  of  the 
Whipple-type  procedures.  However,  we 
have  established  31.74  work  RVUs  for 
CPT  code  48152  by  multiplying  the  RUC 
recommendation  of  39.00  by  81.4 
percent,  which  was  established  by 
dividing  the  RVUs  of  CPT  code  48150 
(35.00)  by  the  RUC  recommendation 
(43.00). 

(f)  Pancreatectomy  codes: 


CPT 
code 


48153 


48154 


Description 


Pancreatectomy,  proximal  subtotal 
with  near-total  duodenectomy, 
choledochoenterestomy  and 
duodenojejunostomy  (pyioois- 
sparing,  Whipple-type  proce- 
dure); with  pancreato-jejunos- 
tomy. 

Pancreatectomy,  proximal  subtotal 
with  near-total  duodenectomy, 
choledochoenterestomy  and 
duodenojejunostomy  (pylorus- 
sparing,  Whipple-type  proce- 
dure); without  pancreato-jejunos- 
tomy. 


RUC  recommended  43.00  work  RVUs 
for  CPT  code  48153  and  39.00  RVUs  for 
CPT  code  48154.  We  agree  with  the 
relative  relationship  established  by  RUC 
for  all  Whipple-type  procedures.  To  be 
consistent  with  the  RVUs  for  the  other 
Whipple  procedures,  the  RUC 
recommendations  for  these  two  codes 
were  also  multiplied  by  81.4  percent. 
Thus,  we  have  assigned  35.00  work 
RVUs  to  CPT  code  48153  and  31.74 
work  RVUs  to  CPT  code  48154. 

(18)  Hernia  repair,  (a)  Repair  of 
inguinal  hernias  (CPT  codes  49495 
through  49521).  The  CPT  Editorial  Panel 
established  new  codes  to  separately 
identify  repair  of  inguinal  hernias  for 
children  under  age  6  months  from  those 
for  children  age  6  months  to  under  5 
years.  New  codes  identify  reducible 
hernias  and  unique  codes  now  identify 
repair  of  incarcerated  or  strangulated 
hernias  for  the  different  age  groups.  The 
RUC  RVUs  for  CPT  code  49495  were 
based  on  a  miscalculation.  We 
recalculated  the  RVUs  based  on  the  RUC 
survey  results  giving  the  ratio  of 
severely  ill  to  healthy  under-6  months 
children  as  3:10  as  well  as  the 
proportion  of  children  under  6  months 
as  65/145.  Our  estimated  ratio  of 
reducible  to  incarcerated/strangulated 
hernias  was  a  little  lower  than  RUC's. 
Using  these  ratios,  weighted-average 
RVUs  were  calculated  to  preserve  the 
same  average  work  RVUs  for  these  codes 
as  for  the  codes  they  succeeded;  the 
resulting  RVUs  were  somewhat  lower 
for  most  of  these  codes  than  those 
proposed  by  RUC. 

(b)  Repair  of  femoral  hernia  (CPT 
codes  49550  through  49557).  We 
accepted  RUC's  proposal  for  CPT  code 
49550,  but  lowered  the  RUC's  RVUs  for 
CPT  code  49553  based  on  the  premise 
that  the  work  involved  in  CPT  code 
49553  was  comparable  to  that  of  the 
work  of  the  repair  of  an  inguinal 
incarcerated/strangulated  hernia  (CPT 
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code  49507),  which  we  assigned  7.58 
RVUs.  We  accepted  RUC's  work  RVUs 
for  CPT  code  49555,  but  reduced  RUC's 
RVUs  for  CPT  code  49557  to  8.95  by 
applying  the  same  ratios  between  CPT 
codes  49520  and  code  49521  to  CPT 
codes  49555  and  49557. 

(c)  Repair  of  initial  and  recurrent 
(incia.oral)  hernia  (CPT  codes  49560 
through  49566).  We  accepted  RUC's 
proposals  for  CPT  code  49560  (initial 
hernia,  reducible)  and  CPT  code  49565 
(recurrent  hernia,  reducible).  However, 
we  increased  RUC's  RVUs  for  CPT  codes 
49561  and  49566  to  11.66  by  adding  20 
percent  for  repair  of  incarcerated/ 
strangulated  hernia  to  the  reducible 
hernias.  We  believe  that  the 
incarcerated/strangulated  hernia  repair 
requires  approximately  20  percent  more 
physician  work  than  the  reducible. 

(d)  Implantation  of  mesh  or  other 
prosthesis  (CPT  code  49568).  We 
accepted  RUC's  proposal  for  this  code; 
however,  we  did  so  on  the  basis  that  the 
code  represents  implantation  of  a 
complex,  large  mesh,  not  an  onlay  that 
is  used  only  for  incisional  hernia  repair 
where  the  mesh  is  taking  the  place  of 
approximated  tissue.  Simple  mesh 
onlays  should  not  be  reported  as  an 
additional  procedure. 

(e)  Repair  epigastric  hernia; 
incarcerated  or  strangulated  (CPT  code 
49572).  We  lowered  the  RUC  RVUs  for 
this  code  by  adding  20  percent  to  the 
RVUs  for  the  reducible  hernia  (CPT 
code  49570)  as  was  done  for  CPT  codes 
49560  through  49566.    ■ 

(0  Repair  umbilical  hernia,  under  age 
5  years  (CPT  codes  49580  and  49582). 
We  lowered  RUC's  RVUs  and 
maintained  the  current  RVUs  of  3.32  for 
CPT  code  49580  (reducible  hernia)  on 
the  basis  that  the  current  RVUs  are 
based  on  Harvard's  pediatric  surgery 
survey  and  were  reviewed  and  revised 
in  the  1992  refinement  process.  We 
lowered  RUC's  recomm.ended  RVUs  for 
OPT  code  49582  by  applying  the  RUC 
ratio  of  5.00/7.92  work  RVUs  for  CPT 
codes  49580  and  49582  to  the  panel's 
assignment  of  3.32  RVUs  for  CPT  code 
49580.  Thus,  we  established  5.26  work 
RVUs  for  CPT  code  49582. 

(g)  Repair  umbilical  hernia,  age  5 
years  or  over,  incarcerated  or 
strangulated  (CPT  code  49587).  We 
accepted  RUC's  recommendation  for  the 
reducible  hernia  in  this  series  (CPT  code 
49585;  RVUs  of  5.07).  However,  we 
determined  that  the  incarcerated  or 
strangulated  hernias  required 
approximately  20  percent  more  work. 
Thus,  we  assigned  6.08  RVUs  to  CPT 
code  49587. 


(19)  E^ynamic  cavemosometry, 
including  intracavemosal  injection  of 
vasoactive  drugs  (e.g.,  paperverine, 
phentolamine)  (CPT  code  54231).  RUC 
recommended  3.67  work  RVUs  for  this 
new  code.  We  disagree  and  believe  that 
the  procedure  is  comparable  to  the  work 
in  CPT  code  54230  (injection  of  corpora 
cavernosa  for  priapism),  valued  at  1.37 
RVUs,  plus  the  work  in  CPT  code  74445 
(corpora  cavemosography.  radiological 
supervision  and  interpretation),  valued 
at  1.17  RVUs.  Thus,  we  have  established 
2.54  work  RVUs  for  CPT  code  54231. 

(20)  Laparoscopic  pelvic  lymph  node 
dissection — Laparoscopy  with  bilateral 
total  pelvic  lymphadenectomy  and 
periaortic  lymph  node  sample  (biopsy), 
single  or  muUiple  (CPT  code  56313).  We 
accepted  RUC's  recommendations 
regarding  revised  CPT  code  56305  (3.89 
RVUs)  and  new  CPT  codes  56311  (9.15 
RVUs)  and  56312  (12.35  RVUs).  RUC 
did  not  recommend  RVUs  for  new  CPT 
code  56313.  We  have  assigned  14.35 
work  RVUs  to  CPT  code  56313  by 
adding  2.00  RVUs  to  the  RVUs  of  CPT 
code  56312.  These  RVUs  were 
determined  by  looking  to  the  RVUs  of 
new  CPT  code  38747  (abdominal 
lymphadenectomy).  The  peri-aortic 
lymph  node  sampling  in  CPT  code 
56313  is  believed  to  be  approximately 
40  percent  of  the  work  of  CPT  code 
38747.  which  has  5.01  RVUs. 

(21)  Laparoscopy  varicocele 
correction — Laparoscopy,  surgical;  with 
ligation  of  spermatic  veins  for  varicocele 
(CPT  code  56320).  We  accepted  RUC's 
recommendations  regarding  new  CPT 
codes  56316  and  56317.  RUC 
recommended  5.88  work  RVUs  and  a 
10-day  postoperative  period  for  new 
CPT  code  56320.  We  disagree  with  the 
RUC  recommendation  and  have 
assigned  6.40  work  RVUs  and  a  90-day 
global  period,  which  are  consistent  with 
those  assigned  to  the  open  procedure 
(CPT  code  55535). 

(22)  Laparoscopic  general  surgical 
procedures: 


CPT 
code 


56322  ... 

56323  ... 

56324  ... 
56342  ... 


Description 


surgical;        with 
of  .vagus    nerves. 


Laparoscopy. 
transection 
truncal. 

Laparoscopy,  surgical;  with 
transection  of  vagus  nerves,  se- 
lective or  highly  selective. 

Laparoscopy.  surgical;  with 
cholecystoenterestomy. 

Laparoscopy,  surgical;  and  chole- 
cystectomy with  exploration  of 
common  ducL 


We  did  not  receive  specific  RVU 
recommendations  from  RUC  for  the  new 
CPT  codes  56322.  56323,  56324,  and 
56342.  RUC  recommended  that  these 
laparoscopic  procedures  be  assigned  the 
same  RVUs  as  the  corresponding  open 
procedures.  We  agree  with  the  principle 
of  assigning  RVUs  to  laparascopic 
procedures  that  correspond  to  the  RVUs 
of  the  comparable  open  procedures. 
However,  for  the  two  vagotomy  codes, 
there  are  no  corresponding  open  codes 
in  the  general  surgery  sectio.a. 
Therefore,  we  valued  the  codes  based  on 
a  comparison  to  reference  procedure 
cholecystectomy  (CPT  code  47600), 
which  has  10.94  work  RVUs.  We  have 
valued  the  work  of  CPT  code  56322  at 
9.94  RVUs,  which  is  one  RVU  less  than 
that  of  a  cholecystectomy  (CPT  code 
47600).  We  have  assigned  interim  11.94 
RVUs  to  CPT  code  56323.  on  the  basis 
that  it  is  comparable  to,  but  slightly 
more  difficult  than,  the  open 
cholecystectomy.  Finally,  we  assigned 
interim  12.19  work  RVUs  to  CPT  code 
56324  on  the  basis  that  it  is  comparable 
to  the  open  procedure  (CPT  code 
47720).  We  assigned  14.19  work  RVUs 
to  CPT  code  56342.  which  we  believe  is 
comparable  to  the  open  procedure  (CPT 
code  47610). 

(23)  Vulvectomy,  radical,  partial;  with 
bilateral  inguinofemoral 
lymphadenectomy  (CPT  code  56632). 
RUC  recommended  19.37  work  RVUs 
for  this  new  code.  This  value  creates 
relationships  that  contradict  the 
relationships  among  the  other  radical 
vulvectomy  code  values  that  were  made 
by  the  1992  RUC.  Therefore,  we  decided 
to  reexamine  the  RVUs  of  all  of  the 
codes  in  the  vulvectomy  section.  Under 
the  1993  fee  schedule,  ihe  added  work 
of  a  unilateral  inguinofemoral 
lymphadenectomy  to  a  radical  partial 
vulvectomy  is  3.82  RVUs  while  the 
same  added  work  to  a  radical  complete 
vulvectomy  is  3.4  RVUs.  Similarly,  the 
added  work  of  a  bilateral 
inguinofemoral  lymphadenectomy  to  a 
radical  partial  vulvectomy  would  be 
7.64  RVUs  based  on  the  RUC 
recommendation,  while  the  same  added 
work  to  a  radical  complete  vulvectomy 
is  only  4.33  RVUs.  To  correct  these 
anomalies,  we  looked  to  the 
inguinofemoral  lymphadenectomy  (CPT 
code  38760)  to  determine  the  correct 
added  work  RVUs  of  inguinofemoral 
lymphadenectomies  to  the  vulvectomy 
codes.  CPT  code  38760  has  8.39  work 
RVUs.  Assuming  50  percent  of  this  code 
represents  the  intraoperative  work  of  a 
unilateral  inguinofemoral 
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IjBO^adenectomy  that  would  be  added 
fo  a  vulvectomy,  we  determined  that 
4.19  RVUs  should  be  added  to  both  the 
radical  partial  vulvectomy  (CPT  code 
56630)  and  the  radical  complete 
vulvectomy  (CPT  code  56633). 
Assuming  that  a  bilateral  service  of  CPT 
code  38760  would  have  150  percent  of 
the  work  of  a  unilateral  service,  we 
determined  that  the  bilateral  procedure 
yields  12.58  RVUs.  Assuming  50 
percent  of  12.58  RVUs  represents  the 
intraoperative  work  of  a  bilateral 
lymphadenectomy  that  would  be  added 
to  a  vulvectomy,  we  determined  that 
6.29  RVUs  should  be  added  to  both  the 
radical  partial  and  radical  complete 
vulvectomy  codes.  We  next  calculated 
work-neutral  RVUs  for  the  entire  family 
based  on  the  RVUs  above  and  the 
frequencies  with  which  the  procedures 
are  performed.  This  resulted  in  the 
following  RVUs: 


CPT  code 


56620 
56625 
56630 
56631 
56632 
56633 
56634 
56637 
56640 


RVUs 


6.85 
7.62 
10.77 
14.96 
17.06 
12.79 
16.98 
19.08 
20.58 


(24)  Colposcopy  (vaginoscopy); 
biopsy(s)  of  the  cervix  and/or 
endocervical  curettage  (CPT  code 
57454).  The  1993  RVUs  for  this  code, 
which  has  been  revised  for  1994,  are 
1.30.  RUC  recommended  an  increase  to 
1.56  by  adding  50  percent  of  the  work 
of  CPT  code  57505  to  the  RVUs  of  CPT 
code  57452.  We  disagree  with  this 
proposal  on  the  basis  that  the  change  in 
the  descriptor  was  intended  to  be 
editorial  and  consistent  with  clinical 
practice.  Therefore,  we  have  maintained 
the  1993  RVUs  of  1.30. 

(25)  Artificial  insemination — Sperm 
washing  for  artificial  insemination  (CPT 
code  58323).  RUC  recommended  0.30 
RVUs  for  CPT  code  58323.  We  disagree 
because  we  believe  that  physician 
involvement  in  this  service  is  minimal. 
Therefore,  we  have  assigned  0.19  RVUs 
to  this  code,  which  are  equivalent  to  the 
RVUs  for  CPT  code  58311  (artificial 
insemination;  with  sperm  washing  and 
capacitation)  less  those  assigned  to  CPT 
code  58310  (artificial  insemination). 

(26)  Delivery,  antepartum,  and 
postpartum  care.  The  CPT  Editorial 
Panel  added  four  new  codes  to  the 
obstetrical  series:  antepartum  care  only; 


4-6  visits  (CPT  code  59425);  antepartum 
care  only;  7  or  more  visits  (CPT  code 
59426);  vaginal  delivery  only  (code  CPT 
code  59409);  and  cesarean  delivery  only 
(CPT  code  59514).  RUC  recommended 
4.13  work  RVUs  for  CPT  code  59425, 
7.08  work  RVUs  for  CPT  code  59426, 
12.50  work  RVUs  for  CPT  code  59409, 
and  12.80  work  RVUs  for  CPT  code 
59514. 

We  accepted  the  RUC 
recommendations  for  CPT  codes  59425 
and  59426.  However,  we  have  increased 
the  recommended  RVUs  for  CPT  codes 
59409  and  59514.  We  are  interpreting 
the  two  new  delivery  codes  to  include 
inpatient  postpartum  care.  (RUC's  RVUs 
were  based  on  the  CPT  definition  and 
did  not  include  inpatient  care.)  We  have 
added  1.11  RVUs  for  a  hospital 
discharge  to  the  12.50  RVUs 
recommended  by  RUC  to  arrive  at  13.61 
RVUs  for  CPT  code  59409.  We  have 
added  2.96  work  RVUs  for  two 
subsequent  hospital  visits  and  a  hospital 
discharge  to  the  12.80  RVUs 
recommended  by  RUC  to  arrive  at  15.77 
RVUs  for  CPT  code  59514. 

The  increases  in  these  two  codes 
created  a  rank  order  anomaly  with 
existing  CPT  code  59410,  which  has 
1993  work  RVUs  of  12.53,  and  CPT  code 
59515,  which  has  1993  work  RVUs  of 
12.97.  To  overcome  this  anomaly,  we 
have  revised  the  RVUs  of  these  two 
codes.  We  have  increased  the  work 
RVUs  of  CPT  code  59410  to  14.79  to 
reflect  the  inpatient  work  included  in 
CPT  code  59409  and  the  work  of 
postpartum  care  in  the  office  (12.50  plus 
1.11  plus  1.18  equals  14.79).  We  have 
increased  the  work  RVUs  of  CPT  code 
59515  to  16.95  to  reflect  the  inpatient 
postpartum  work  included  in  CPT  code 
59514  and  the  work  of  postpartum  care 
in  the  office  (12.80  plus  2.97  plus  1.18 
equals  16.95). 

We  have  also  increased  the  1993  work 
RVUs  for  CPT  code  59400  (routine 
obstetric  care  including  antepartum 
care,  vaginal  delivery  and  postpartum 
care)  from  19.70  to  21.50  by  adding  the 
following  component  RVUs: 

•  8.85  RVUs  for  prenatal  care  (a  level 
4  initial  prenatal  visit  and  12  level  3 
subsequent  visits). 

•  1.10  RVUs  for  an  admission  history 
and  physical. 

•  6.65  RVUs  for  the  management  of 
labor. 

•  3.20  RVUs  for  the  intraservice  work 
of  a  vaginal  delivery. 

•  1.11  RVUs  for  in-hospital 
postpartum  care. 

•  0.59  RVUs  for  out-of-hospital 
postpartum  care. 


We  also  increased  the  1993  RVUs  for 
CPT  code  59510  (routine  obstetric  care 
with  cesarean  delivery)  from  18.78  to 
24.25  by  adding  the  following 
component  RVUs: 

•  8.85  RVUs  for  prenatal  care  (as  for 
vaginal). 

•  1.10  RVUs  for  an  admission  history 
and  physical. 

•  6.65  RVUs  for  management  of  labor. 

•  3.50  RVUs  for  intraservice  work  of 
a  cesarean  delivery. 

•  2.97  RVUs  for  in-hospital 
postpartum  care. 

•  1.18  RVUs  for  out-of-hospital 
postpartum  care. 

(27)  Skull  base  surgery— Transection 
or  ligation,  carotid  artery  (CPT  codes 
61609  and  61612).  RUC  recommended 
the  following  work  RVUs  for  these 
codes: 


CPT  code 

Rec- 
om- 
mended 
worV 
RVUs 

61 609  

10.00 

61 61 0 ~ 

35.00 

6161 1 

61612      

7.50 
33.00 

While  we  accepted  the  RUC 
recommendations  for  the  other  new 
skull  base  codes,  we  disagree  with  the 
RUC  proposals  for  these  four  codes.  We 
accepted  the  RUC  recommendation  that 
the  reference  code  for  CPT  code  61609 
is  CPT  code  61705  (surgery  of 
aneurysm,  vascular  malformation  of 
carotid-cavernous  fistula;  by  intracranial 
and  cervical  occlusion  or  carotid  artery). 
Based  on  Harvard  Phase  III  data,  the 
intraoperative  work  portion  of  CPT  code 
61705  is  24.00  RVUs.  We  assumed  that 
the  intraoperative  work  consists  of  three 
components:  the  approach,  ligation,  and 
closure.  Since  CPT  code  61609  does  not 
include  the  approach  and  closure,  we 
have  assigned  this  code  8.00  work 
RVUs,  or  one-third  of  the  intraoperative 
work  of  CPT  code  61705. 

We  accepted  the  RUC  comparison  of 
CPT  code  61610  to  CPT  code  61711 
(anastomosis,  arterial,  extracranial- 
intracranial  (e.g.,  middle  cerebral/ 
cortical)  arteries).  However,  we  believe 
that,  since  CPT  code  61610  is  an  add- 
on code,  it  is  appropriate  to  assign  only 
the  intraoperative  portion  of  CPT  code 
61711,  which  is  24.00  RVUs,  based  on 
Phase  III  of  the  Harvard  study. 

For  CPT  code  61611,  we  accepted 
CPT  code  61700  (surgery  of  intracranial 
aneurysm,  intracranial  approach, 
carotid  circulation)  as  the  base 
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procedure,  and  we  used  RUC's 
relationship  between  CPT  codes  61609 
and  61611.  .'.UC  valued  CPT  code  61611 
at  7.50  RVUs  or  75  percent  of  their 
recommendation  for  CPT  code  61609. 
Therefore,  we  calculated  6.00  RVUs  for 
CPT  code  61611,  which  is  75  percent  of 
8.00  RVUs  that  we  assigned  to  CPT  code 
61609. 

For  CPT  code  61612,  we  accepted  the 
relationship  proposed  by  RUC  between 
CPT  codes  61609  and  61610  and 
between  CPT  codes  61611  and  61612. 
By  maintaining  an  approximate  3:1 
relationship,  we  established  18.00  work 
RVUs  for  CPT  code  61612. 

(28)  Diagnostic  radiology,  (a) 
Peritoneogram  (e.g.,  after  injection  of  air 
or  contrast),  radiological  supervision 
and  interpretation  (CPT  code  74190). 
RUC  reconunended  1.00  work  RVUs  for 
this  new  code.  We  disagree  that  the 
appropriate  reference  service  is  CPT 
code  74280  (radiologic  examination, 
colon;  air  contrast  with  specific  high 
density  barium,  with  or  without  . 
glucagon).  Rather,  we  believe  the 
procedure  is  equivalent  to  radiologic 
exam,  complete  acute  abdomen  series 
(CPT  code  74022),  which  is  currently 
assigned  0.32  work  RVUs.  Therefore,  we 
have  assigned  0.32  work  RVUs  to  CPT 
code  74190. 

(b)  Radiologic  examination,  small 
bowel,  includes  multiple  serial  films; 
via  enterolysis  tube  (CPT  code  74251). 
RUC  recommended  0.83  work  RVUs  for 
this  code.  We  disagree  on  the  basis  that 
the  procedure  is  equivalent  to  a 
radiologic  exam,  smalLbowel,  including 
multiple  serial  films  (CPT  code  74250). 
Therefore,  we  have  established  0.49 
work  RVUs  for  CPT  code  74251. 

(29)  3-D  tumor  reconstruction — 
Therapeutic  radiology  simulation-aided 
field  setting;  by  three-dimensional 
reconstruction  of  tumor  volume  (CPT 
code  77295).  We  did  not  receive  RUC 
recommendations  for  CPT  code  77295 
which  represents  therapeutic  radiology 
simulation-aided  field  setting:  by  three- 
dimensional  reconstruction  of  tumor 
vohime.  However,  the  American  College 
of  Radiology  (ACR)  and  the  American 
Society  for  Therapeutic  Radiology  and 
Oncology  (ASTRO)  recommended  work 
RVUs  of  4.68.  We  have  accepted  this 
recommendation  as  interim  RVUs.  We 
look  forward  to  a  RUC  recommendation 
in  the  near  future. 

(30)  Radiation  treatment  (CPT  codes 
77419  and  77432).  As  with  CPT  code 
77295,  we  received  no  RUC 
recommendations  for  either  of  these 
codes.  ACR  and  ASTRO  recommended 
work  RVUs  of  6.58  for  the  weekly 


radiology  therapy  management; 
conformal  (CPT  code  77419).  We 
disagree  with  their  recommendation  and 
have  assigned  3.69  work  RVUs  to  this 
procedure,  which  we  believe  are 
comparable  to  those  for  CPT  code  77430 
(weekly  radiology  therapy  management, 
complex). 

ACR  and  ASTRO  reconunended  work 
RVUs  of  13.58  for  CPT  code  77432 
(stereotactic  radiation  treatment 
management  of  cerebral  lesion(s) 
(complete  course  of  treatment  consisting 
of  one  session)).  We  disagree  and  have 
established  8.13  woric  RVUs.  We  believe 
this  procedure  is  equivalent  to  the 
cosurgeon's  percentage  (62.5  percent)  of 
the  intraoperative  work  of  CPT  code 
61793  (stereotactic  focused  proton  beam 
or  gamma  radiosurgery).  We  derived  the 
intraoperative  work  by  applying  the 
intraoperative  percentage  of  76  percent 
by  the  17.11  total  work  RVUs. 

(31)  Radionuclide  localization  of 
abscess;  limited  area  (CPT  code  78805) 
and  whole  body  (CPT  code  78806).  CPT 
codes  78192  (limited  area  scanning  for 
white  blood  cell  localization  and  78193 
(whole  body  scanning  for  white  blood 
cell  localization)  were  deleted.  These 
procedures  are  to  be  reported  using 
existing  CPT  codes  78805  and  78806. 
The  RVUs  for  CPT  codes  78805  and 
78806  were  revised  based  on  the 
weighted  average  of  the  1993  RVUs  for 
CPT  codes  78192  and  78805  for  CPT 
code  78805.  and  the  weighted  average  of 
the  1993  RVUs  for  CPT  codes  78193  and 
78806  for  CPT  code  78806. 

(32)  Psychological  testing  (CPT  code 
90830).  RUC  recommended  2.00  work 
RVUs  for  CPT  code  90830.  We  disagree 
with  the  RUC  recommendation  because 
we  do  not  believe  that  the  testing 
represented  by  this  code  requires  w  ork 
by  a  physician.  Therefore,  we  have  not 
established  work  RVUs  for  this  service. 

(33)  Cardiac  catheterization  and 
angiography,  (a)  Cardiac 
cathetherization  (CPT  codes  93510  and 
93526).  The  combined  heart 
catheterization  and  angiography  codes 
(CPT  codes  93546  through  93553)  have 
been  deleted  for  1994.  If  the  work  RVUs 
for  injection  are  subtracted  from  the 
work  RVUs  for  the  combined  codes,  the 
resulting  work  RVUs  would  represent 
catheterization  alone  and  be  somewhat 
greater  than  the  two  stand-alone  codes. 
We  have,  therefore,  increased  the  work 
RVUs  for  these  two  codes.  The 
adjustments  we  have  made  to  the 
practice  expense  RVUs  between  PCs  and 
TCs  are  much  greater  and  are  discussed 
in  the  section  on  practice  expense. 


"(b)  Injection  procedures  during 
cardiac  catheterization  (CPT  codes 
93539  and  93540).  The  ACC 
recommended  0.80  work  RVUs  for  each 
of  these  codes.  We  disagree  and  have 
established  0.29  work  RVUs  for  each 
based  on  the  1993  RVUs  for  the 
comparable  procedure  (CPT  code  93551, 
selective  opacification  of  aortocoronary 
bypass  grafts,  one  or  more  coronary 
arteries),  which  is  being  deleted  in  1994. 

(c)  Imaging  supervision,  interpretation 
and  report  for  injection  procedure(s) 
(CPT  codes  93555  and  93556).  The  ACC 
recomipended  1.34  and  1.90  work 
RVUs,  respectively,  for  these  codes.  As 
virtually  all  cardiac  catheterization 
procedures  will  involve  both  of  these 
services,  we  beUeve  these  valuations  to 
be  excessive.  Currently,  supervision  and 
interpretation  work  averages  1.67  RVUs 
per  catheterization.  This  information, 
along  with  our  belief  that  the  work 
described  by  the  two  codes  is  similar  in 
magnitude,  persuaded  us  to  set  the  work 
RVUs  at  0.83  for  CPT  code  93555  and 
0.85  for  CPT  code  93556. 

(34)  Pacemaker  procedures,  (a) 
Electronic  analysis  of  dual-chamber 
system  (CPT  code  93731).  The  1993 
RVUs  for  this  code  are  0.47.  ACC 
recommended  increasing  the  RVUs  to 
0.55,  but  we  disagree  that  the  revision 
in  the  descriptor  merits  an  increase.  We 
have  maintained  the  1993  RVUs. 

(b)  Electronic  analysis  of  dual- 
chamber  system  with  reprogramming 
(CPT  code  93732).  The  1993  work  RVUs 
for  this  code  are  0.87.  ACC 
recommended  an  increase  to  1.50  RVUs. 
We  disagree  that  the  revised  descriptor 
requires  an  adjustment  to  the  e.xisting 
RVUs  and,  therefore,  have  maintained 
the  1993  RVUs.  We  also  note  that  the 
1993  RVUs  were  based  on  the  results  of 
the  1992  refinement  panels. 

(c)  Electronic  analysis  of  single 
chamber  pacemaker  system  (CPT  code 
93734)  and  electronic  analysis  of  single- 
chamber  system  with  reprogramming 
(CPT  code  93735).  The  1993  work  RVUs 
for  these  codes  are  0.38  for  CPT  code 
93734  and  0.52  for  CPT  code  93735. 
ACC  recommended  that  the  RVUs  for 
the  revised  codes  be  increased  to  0.50 
and  1.00.  We  disagree  with  this 
recommendation  and  have  maintained 
the  1993  RVUs.  The  1993  RVUs  for  CPl 
code  93735  are  based  on  the  1992 
refinement  panels.  We  disagree  that  the 
revised  descriptor  for  CPT  code  93735 
merits  an  increase  in  work  RVUs  and 
have  maintained  the  1993  RVU  of  0.52. 

(35)  Electrophysiological  studies,  (a) 
Comprehensive  electrophysiologic 
evaluation  with  right  atrial  pacing  and 
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regoiding  (CPT  code  93619).  RUC 
loconunended  9.00  work  RVUs.  We 
disagree  since  we  believe  that  the  work 
is  equal  to  the  diflisrence  between  that 
involved  in  the  revised  CPT  code  93620 
(comprehensive  electrophysiologic 
evaluation  with  induction  of 
arrhythmia),  for  which  we  accepted 
RUC-recommended  RVUs  of  11.87,  and 
that  in  existing  code  93618  (induction  of 
arrhythmia  by  electrical  pacing),  which 
IS  valued  in  1993  at  4.37  RVUs.  The 
descriptor  for  CPT  code  93620  states 
that  CPT  code  93620  is  to  be  used  when 
CPT  code  93618  is  combined  with  CPT 
code  93619.  Thus,  we  have  established 
work  RVUs  of  7.50  for  CPT  code  93619. 

(b)  Electrophysiologic  evaluation  of 
cardioverter-defibrillator  leads,  with 
testing  of  cardioverter-denbrillator  pulse 
generator  (CPT  code  93641).  RUC 
recommended  8.60  RVUs  for  this  code. 
We  disagree  that  the  work  involved  in 
this  procedure  is  worth  5.00  more  RVUs 
than  those  for  CPT  code  93640 
(electrophysiologic  evaluation  of 
cardioverter-defibrillator  leads  (includes 
defibrillation  threshold  testing  and 
sensing  function)  at  time  of  initial 
implantation  or  replacement).  RUC 
recommended  3.61  work  RVUs  for  CPT 
code  93640.  Rather,  we  believe  that  the 
additional  work  of  CPT  code  93641  over 
CPT  code  93640  requires  approximately 
y-L  hour  of  moderately  high  intensity 
intraservice  work,  which  we  have 
valued  at  2.00  RVUs.  Thus,  we  have 
established  5.61  work  RVUs  for  CPT 
code  93641. 

(c)  Intracardiac  catheter  ablation  of 
atrioventricular  node  function, 
atrioventricular  conduction  for  creation 
of  complete  heart  block,  with  or  without 
temporary  pacemaker  placement  (CPT 
code  93650);  Intracardiac  catheter 
ablation  of  arrhythmogenic  focus;  for 
treatment  of  supraventricular 
tachycardia  by  ablation  of  fast  or  slow 
atrioventricular  pathways,  accessory 
atrioventricular  cormections  or  other 
atrial  foci,  singly  or  in  combination 
(CPT  code  93651);  and  for  treatment  of 
ventricular  tachycardia  (CPT  code 
93652). 

CPT  code  93650  has  been  revised  for 
1994  and  codes  93651  and  93652  added. 
The  1993  work  RVUs  for  CPT  code 
93650  are  15.55.  RUC  recommended  the 
following  work  RVUs  for  the  revised 
and  new  codes: 


RtX> 

reo- 

CPT  code 

om- 

mended 

work 

RVUs 

93650  

11.00 

93651  

17.00 

93652  

18.50 

We  accepted  the  relationship  among 
the  three  new  codes  that  was 
recommended  by  RUC  but  lowered  the 
work  RVUs  to  equal  the  weighted 
average  of  the  1993  work  RVUs  for  the 
revised  CPT  code  93650  based  on  the 
projected  frequencies  for  the  three 
codes. 

(36)  Noninvasive  vascular  testing — 
Noninvasive  physiologic  studies  of 
upper  or  lower  extremity  arteries,  single 
level,  bilateral  (CPT  code  93922); 
Nonvasive  physiologic  studies  of  upper 
or  lower  extremity  arteries,  multiple 
levels. or  with  provocative  functional 
maneuvers,  complete  bilateral  study 
(CPT  code  93923);  and  Noninvasive 
physiologic  studies  of  lower  extremity 
arteries,  at  rest  and  following  treadmill 
stress  testing,  complete  bilateral  study 
(CPT  code  93924).  RUC  recommended 
0.41  work  RVUs  for  CPT  code  93922. 
0.78  work  RVUs  for  CPT  code  93923. 
and  0.85  work  RVUs  for  CPT  code 
93924.  We  believe  these  RVUs  are  too 
high,  representing  much  higher  values 
than  the  codes  they  replaced  (CPT  codes 

93920  and  93921).  We  decided  to  accept 
the  relationship  among  the  three  new 
codes  recommended  by  RUC  but  to 
lower  the  work  RVUs  to  equal  the 
weighted  average  of  the  1993  work 
RVUs  for  deleted  CPT  codes  93920  and 

93921  on  the  basis  that  80  percent  of  the 
frequencies  for  the  deleted  codes  are  for 
lower  extremity  arteries  and  20  percent 
are  for  upper  extremity  arteries. 

(37)  Polysomnograpny — Sleep  study 
and  polysomnography  (CPT  codes 
95807  through  95810).  The  CPT 
Editorial  Panel  deleted  CPT  code  95828 
and  replaced  it  with  three  new  codes  for 
polysomnography:  CPT  code  95807 
(sleep  study,  3  or  more  parameters  of 
sleep  other  than  sleep  staging,  attended 
by  a  technologist);  CPT  code  95808 
(polysomnography;  sleep  staging  with 
1-3  additional  parameters  of  sleep, 
attended  by  a  technologist);  and  CPT 
code  95810  (polysomnography;  sleep 
staging  with  4  or  more  additional 
parameters  of  sleep,  attended  by  a 
technologist). 

We  accepted  RUC's  recommendation 
of  1.70  work  RVUs  for  the  first  code,  but 
we  disagree  with  RUC*s  proposals  of 


2.71  RVUs  for  CPT  code  95808  and  3.61 
RVUs  for  CPT  code  95810.  We  believe 
that  the  level  of  physician  work  in  these 
two  codes  is  similar  to  that  in  the 
deleted  CPT  code  95828,  which  has 
1993  work  RVUs  of  2.79.  Since  we 
received  differing  estimates  of  the 
utilization  anticipated  for  each  of  the 
two  new  codes,  we  do  not  believe  we 
have  a  sound  basis  for  calculating  work 
neutral  RVUs  within  this  series. 
Therefore,  we  have  maintained  the  2.79 
RVUs  assigned  to  the  deleted  code  for 
both  CPT  codes  95808  and  95810  with 
the  possibility  of  revising  the  RVUs  aft(  r 
we  have  some  experience  with  the  new 
codes. 

(38)  Neuropsychological  testing  (CPT 
codes  95880  through  95883).  RUC 
recommended  2.00  work  RVUs  for  each 
of  these  new  codes.  As  with  the  code  f  jr 
psychological  testing,  we  disagree  with 
RUC  because  we  do  not  believe  that 
these  tests  require  work  by  a  physician. 
Therefore,  we  have  not  established  wcik 
RVUs  for  these  services. 

(39)  Physical  medicine — Myofascial 
release/soft  tissue  mobilization,  one  or 
more  regions  (CRT  code  97250).  We 
received  a  recommendation  of  1.00 
work  RVU  for  CPT  code  97250  from  the 
American  Academy  of  Physical 
Medicine  and  Rehabilitation  (AAPMR) 
and  the  American  Physical  Therapy 
Association  (APTA).  We  disagree  with 
their  recommendation.  We  have 
established  0.46  work  RVUs  on  the  basis 
that  the  work  is  comparable  to  that  of 
HCPCS  code  M0702  (brief  osteopathic 
manipulation  therapy).  We  view 
myofascial  release  as  one  of  many 
techniques  available  to  the  clinician  for 
the  performance  of  manual 
manipulation.  We  believe  that,  before 
the  creation  of  this  new  code,  the 
service  was  reported  under  one  of  the 
osteopathic  manipulation  codes  or  the 
physical  medicine  codes  for  manual 
manipulation  (CPT  codes  97260  and 
97261).  Because  of  the  overlap  of  these 
services,  we  will  not  permit  separate 
payment  for  myofascial  release  on  a  day 
when  osteopathic  manipulation  or 
manual  manipulation  has  also  been 
reported. 

(40)  Prolonged  services  (CPT  codes 
99354  through  99357).  These  codes 
provide  for  additional  payment  for 
unusually  long  patient  visits.  CPT  codes 
99354  and  99356  address  the  first  hour 
beyond  the  "typical"  visit  time  for 
outpatient  and  inpatient  settings, 
respectively.  Specifically,  the  codes 
include  durations  of  30  to  74  minutes 
beyond  the  typical  time.  Because  these 
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codes  deal  with  cases  that  are  statistical 
outliers,  the  distribution  of  times  is  not 
uniform:  It  is  much  more  likely  that  a 
prolonged  services  episode  will  be  35 
minutes,  rather  than  70  minutes,  beyond 
the  typical  time.  We  believe  the  typical 
episode  should  be  45  minutes  in  length; 
data  we  have  from  the  National 
Ambulatory  Medical  Care  Expenditure 
Survey  indicate  that  this  figure  is.  if 
anything,  generous.  We  also  believe  it  is 
incorrect  to  consider  all  time  beyond  the 
typical  time  for  the  base  visit  code  as 
prolonged;  payment  is  not  reduced  for 
visits  that  are  less  than  the  typical  time. 
We  consider  a  period  of  up  to  15 
minutes  beyond  the  typical  time  to  be 
included  in  the  base  visit.  Taking  all 
these  factors  into  consideration,  we 
believe  the  work  represented  by  CPT 
codes  99354  and  99356  to  be  the  same 
as  that  for  CPT  code  99203,  a  visit  with 
30  minutes  face-to-face  time.  Thus,  we 
have  assigned  1.17  work  RVUs  to  CPT 
codes  99354  and  99356. 

CPT  codes  99355  and  99357  represent 
increments  of  30  minutes  or  less  beyond 
the  74  minutes  captured  by  CPT  codes 

99354  and  99356.  Again,  because  of  the 
skewed  distribution  of  statistical 
outliers,  the  tj-pical  time  covered  by  this 
code  will  be  at  the  lower  end  of  the 
scale;  10  minutes  is  a  generous  estimate. 
This  being  the  case,  the  work 
represented  by  CPT  codes  99355  and 
99357  should  be  the  same  as  that  for 
CPT  code  99201.  Therefore,  we  have 
assigned  0.38  work  RVUs  to  CPT  codes 

99355  and  99357. 

(41)  Care  plan  oversight  (CPT  codes 
99375  through  99376).  We  received 
recommendations  from  RUC  for  these 
two  new  codes.  However,  at  the  present 
time,  we  consider  these  services  to  be 
bundled  into  the  payment  for  other 
services.  Therefore,  we  have  neither 
accepted  nor  rejected  the  RUC- 
rtjconimended  RVUs  for  these  codes. 

(42)  Hyperbaric  oxygen— Physician 
attendance  and  sup)ervision  of 
hyperbaric  oxvgen  therapy,  per  session 
(CRT  code  99183).  The  hyperbaric 
oxygen  codes  (CPT  codes  99180  and 
99182)  have  been  deleted  and  replaced 
with  new  CPT  code  99183.  RUC  did  not 
provide  a  recommendation  for  this  code. 
However,  we  received  from  the 
American  College  of  Emergency 
Physicians  a  recommendation  of  4.0 
work  RVUs,  which  we  beheve  is 
excessive  in  light  of  the  fact  that  this 
code  represents  only  the  work  of  the 
physician  during  the  hyperbaric  therapy 
session.  Evaluation  and  management 
services  or  procedures  that  are 


furnished  in  conjunction  with  a 
hyperbaric  oxygen  therapy  session  may 
be  reported  separately.  Fiuther.  there 
will  be  no  reduction  in  payment  for 
these  services  for  multiple  patients 
treated  at  the  same  time.  Therefore,  we 
have  assigned  2.4  work  RVUs  to  this 
code  based  on  an  assumption  that  the 
intensity  of  the  work  is  less  than  that  of 
a  face-to-face  evaluation  and 
management  service.  Finally,  we  note 
that  this  code  may  be  used  only  by 
physicians  who  are  in  attendance 
during  the  hyperbaric  oxygen  therapy 
session,  and  the  use  of  the  code  is 
restricted  to  hyperbaric  ox>'gen 
delivered  to  patients  placed  entirely  in 
monoplace  or  multiplace  chambers. 

(43)  Neonatal  intensive  care  (CPT 
codes  99295  through  99297).  RUC 
recommended  18.42  RVUs  for  initial 
neonatal  intensive  care  unit  (NICU) 
care,  per  day,  for  the  evaluation  and 
management  of  a  critically  ill  neonate  or 
infant  (CPT  code  99295);  9.93  RVUs  for 
subsequent  NICU  care,  per  day,  of  a 
critically  ill  or  unstable  neonate  or 
infant  (CPT  code  99296);  and  5.0  RVUs 
for  subsequent  NICU  care,  per  day,  of  a 
critically  ill  and  stable  neonate  or  infant 
(CPT  code  99297).  We  have  not 
accepted  these  recommendations 
because  we  believe  they  are  based  on 
vignettes  that  describe  infants  at  the 
more  critical  end  of  the  spectnmi  of 
infants  admitted  to  NICUs.  We  agree 
with  RUC  that  the  codes  should  be 
valued  based  on  the  work  RVUs  of  the 
existing  critical  care  codes  99291  and 
99292.  We  have  assigned  RVUs  to  these 
codes  based  on  the  following 
assvunptions:  The  typical  infant 
admitted  to  a  NICU  would  require  4 
hours  of  direct  critical  care  services  in 
a  24-hour  period;  the  typical  unstable 
and  critically  ill  infant  on  subsequent 
days  would  require  2  hours  of  critical 
care  services;  and  the  typical  stable  and 
critically  ill  infant  on  subsequent  days 
would  require  1  hour  of  critical  care 
services.  Based  on  these  assumptions 
and  applying  3.76  RVUs  for  the  initial 
hour  of  critical  care  (CPT  code  99291) 
and  1.90  RVUs  for  each  additional  30 
minutes  (CPT  code  99292)  yields  the 
following  RVUs:  CPT  code  99295  equals 
15.6  RVUs;  CPT  code  99296  equals  7.56 
RVUs;  and  CPT  code  99297  equals  3.76 
RVUs. 

The  assignment  of  practice  expense 
and  malpractice  expense  RVUs  to  the 
neonatal  intensive  care  unit  codes  was 
complicated  by  the  absence  of  Medicare 
charge  data  for  these  services  and  the 
lack  of  information  in  the  AMA's 


Socioeconomic  Monitoring  System 
(SMS)  on  the  practice  expenses  and 
malpractice  expenses  of  neonatologists, 
who  we  believe  will  be  the  principle 
users  of  the  new  codes.  Thus,  charge 
based  RVUs  could  not  be  calculated  and 
our  usual  method  of  imputing  practice 
expense  and  malpractice  expense  RVUs 
could  not  be  used. 

In  order  to  determine  the  practice 
expense  and  malpractice  expense  RVUs, 
we  looked  to  the  SMS  data  for  the 
specialty  of  anesthesia.  We  believe  that, 
like  anesthesiologists,  neonatologists  are 
primarily  hospital-based  physicians 
with  a  smaller  percentage  of  mean  total 
revenue  attributable  to  practice  expense 
than  most  other  specialties.  Therefore, 
the  RVUs  for  practice  exf)ense  and 
malpractice  expense  for  the  neonatal 
intensive  care  unit  codes  were  imputed 
using  the  anesthesiologists'  practice  cost 
percentages  of  23.2  percent  and  7.3 
percent  of  mean  total  revenue  for 
practice  expense  and  malpractice 
expense,  resp>ectively. 

3.  Changes  to  Global  Periods  (Includes 
Table  4 — Revisions  to  Global  Periods) 

Beginning  with  surgeries  performed 
January  1, 1992.  payment  is  based  on  a 
national  definition  of  a  global  surgical 
package.  Under  these  uniform  rules, 
payment  for  a  major  surgery  generally 
includes  visits  related  to  the  surgery 
made  by  the  surgeon  on  the  day  before 
surgery  and  during  the  90  days 
following  surgery.  The  payment  for  a 
minor  surgery  or  endoscopic  procedure 
includes  payment  for  visits  by  the 
surgeon  on  the  day  of  a  procedure 
unless  another  significant,  separately 
identifiable  service  is  furnished  in 
addition  to  the  minor  surgery  or 
endoscopy.  For  a  few  minor  surgeries, 
payment  for  visits  within  10  days 
following  the  procedure  is  also  included 
in  the  global  payment.  Addendum  B  in 
both  the  final  rule  of  November  25. 
1991,  and  the  final  notice  of  November 
25, 1992,  provided  the  global  periods 
assigned  to  each  surgical  procedure. 

Because  the  work  RVUs  for  a  global 
surgical  package  are  based,  in  part,  on 
the  preoperative  and  postoperative 
services,  our  review  of  RVUs  for 
services  subject  to  the  global  policy 
involved  a  discussion  of  the  global 
periods  for  those  codes.  Therefore,  th»» 
global  periods  for  a  number  of  codes 
were  reevaluated  during  our  R\TJ 
refinement  process. 

In  addition  to  the  codes  we  reviewed, 
we  received  several  comments  on  the 
global  fee  periods  assigned  to  certain 
surgical  procedures  with  interim  RVUs 
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in  |M{b)nse  to  the  November  1902  final 
notice.  These  comments  generally 
pertained  to  procedures  for  which  it  was 
argued  that  the  patie;it  typically  would 
be  seen  in  the  established  postoperative 
period  for  reasons  unrelated  to  the 
procedure  itself.  We  used  a  panel  of 
CMDs  to  review  the  global  fee  periods 
in  question.  In  some  cases,  we  have 
reduced  the  global  fee  period  as 
recommended  by  the  commenters. 

In  some  cases  where  we  have  revised 
the  global  period,  we  have  also  revised 
RVUs  to  account  for  the  change  in  the 
global  period.  For  example,  when  we 
have  changed  the  foUowup  period  from 
10  days  to  0  days,  we  have  reduced  the 
work  RVUs  by  subtracting  the  work 
RVUs  attributable  to  10  days  following 
the  day  of  surgery.  Another  example  is 
CPT  code  26125  (fascrectomy,  partial 
excision  with  release  of  each  additional 
digit  including  proximal 
interphalangeal  joint),  which  is  an  add- 
on code  and  which  was  erroneously 
assigned  a  global  period  of  90  days  in 
the  1993  fee  schedule.  We  have  revised 
the  global  indicator  to  ZZZ  and  reduced 
the  RVUs  so  that  they  are  appropriate 
for  an  add-on  procedure. 

Following  are  responses  to  comments 
we  received  on  global  periods.  Table  4. 


which  follows  this  discussion,  lists  all 
of  the  codes  for  which  we  are  revising 
the  global  period  effective  for  services 
furnished  beginning  January  1. 1994. 

Comment:  One  group  believed  the 
global  period  assigned  to  CPT  code 
58350  (Hydrotubation  of  oviduct, 
including  materials)  should  be  changed 
from  a  10-day  global  period  to  a  0-day 
global  period. 

Response:  We  disagree  with  the 
comment  as  we  believe  this  procedure 
requires  at  least  one  return  visit  to  the 
physician.  The  RVUs  for  this  code  are 
based  on  this  assumption  and  include 
the  work  of  a  followup  visit. 

Comment:  A  commenter  objected  to 
the  change  in  the  global  surgery 
indicator  for  CPT  code  36010 
(introduction  of  catheter,  superior  or 
inferior  vena  cava)  from  XXX  (global 
concept  does  not  apply)  to  000  (0  days 
in  the  postoperative  period).  (The 
designation  "XXX"  applies  to 
evaluation  and  management  codes, 
laboratory  codes,  radiology  codes,  and 
certain  other  codes,  and  indicates  that 
the  global  surgery  concept  is  not 
applicable.  The  designation  "000"  refers 
only  to  surgical  procedures  and 
indicates  that  all  procedures  performed 
on  the  day  of  the  surgery  are  included 


in  the  global  fee.)  The  commenter  also 
stated  that  the  new  CPT  code  36005 
(injection  procedure  for  contrast 
venography  (including  introduction  of 
needle  or  intracatheter)),  which  has  an 
indicator  of  000.  should  have  a  global 
indicator  of  XXX.  The  commenter 
believed  these  assignments  of  global 
indicators  are  in  error  since  all  other 
catheterization  codes  in  this  series  have 
been  assigned  a  global  indicator  of  XXX. 

Response:  We  agree  with  the 
comment  regarding  CPT  code  36010  and 
have  chemged  the  global  indicator  to 
XXX.  However,  we  have  retained  a 
global  indicator  of  000  for  CPT  code 
36005  for  consistency  with  other 
injection  procedures. 

Comment:  One  medical  society  asked 
that  we  review  the  global  periods 
currently  assigned  to  the  following  CPT 
codes: 

a.  The  society  believed  the  following 
codes,  representing  control  of 
hemorrhage  in  the  tonsils  and 
nasopharynx,  should  have  a  global 
period  consistent  with  the  nosebleed 
codes  (CPT  codes  30901  through  30906), 
which  have  been  assigned  a  global 
period  of  000. 


CPT 
code 


42960... 

42961  ... 

42962  ... 

42970  ... 

42971  ... 

42972  ... 


Description 


Control  oropharyngeai  hemorrtiage,  primary  or  secondary  (e.g..  posttonsillectomy);  simple 

Control  oropharyngeal  hemorrtiage,  primary  or  secondary  (e.g.,  posttonsillectomy);  complicated,  requiring  hospitalization  ... 

Control  oropharyngeal  hemorrtiage,  primary  or  secondary  (e.g.,  posttonsillectomy);  with  secondary  surgical  intervention 

Control  of  nasopharyngeal  henwntiage,  primary  or  secorxlary  (e.g.,  postadenoidectomy);  simple,  with  posterior  nasal 
packs,  with  or  without  anterior  packs  and/or  cauterization. 

Control  of  nasopharyngeal  henrx>rTtiage,  primary  or  secondary  (e.g.,  postadenoidectomy);  complicated,  requiring  hos- 
pitalization. 

Control  of  nasopharyngeal  hemorrtiage,  primary  or  secondary  (e.g..  postadenoidectomy);  with  secondary  surgk:al  interven- 
tion. 


Current 

gk)bal 

period 

(in  days) 


10 
90 
90 
90 

90 

90 


Response:  We  do  not  agree  that  CPT 
codes  42960  through  42972  are 
comparable  to  CPT  codes  30901  through 
30906.  We  interpret  the  42000  series  of 
codes  to  represent  surgical  procedures 
that  require  postoperative  followup 
care,  and  the  RVUs  are  based  on  that 
interpretation. 

b.  CPT  codes  31000  (lavage  by 
cannulation;  maxillary  sinus  (antrum 
puncture  or  natural  ostium))  and  31002 
(lavage  by  cannulation;  sphenoid  sinus), 
which  the  commenter  stated  are 
frequently  performed  as  diagnostic 
procedures  and  may  be  followed  by 
major  surgical  or  medical  intervention 
within  10  days.  The  group  requested 
that  we  reduce  the  global  period  from  10 


days  to  0  days  and  compared  these 
procedures  to  more  complex  procedures 
that  have  no  followup  period,  such  as 
the  following  codes: 


CPT 
code 


50390  ... 
50392  ... 

85096  ... 


Description 


Aspiratkm  and/or  injection  of  renal 
cyst  or  pelvis  t>y  needle, 
percutaneous. 

Introduction  of  intracattieter  or 
catheter  Into  renal  pelvis  for 
drainage  and/or  injection, 
percutaneous. 

Bone  marrow;  aspiration  only. 


Response:  We  disagree  with  the 
comment  concerning  CPT  codes  31000 


and  31002.  We  believe  these  surgical 
procedures  require  followup  care  and, 
therefore,  have  retained  the  10-day 
postoperative  period.  If  these 
procedures  are  followed  by  a  major 
surgical  procedure  within  the  10-day 
period,  the  major  procedure  should  be 
reported  with  the  staged  procedure 
modifier.  Full  payment  may  be  made  for 
the  major  operation. 

c.  CPT  coide  69930  (cochlear  device 
implantation,  with  or  without 
mastoidectomy),  which  the  group 
argued  requires  extensive  audiological 
services  (postoperative  tiuie-up  of 
cochlear  implant)  during  the  90  days 
following  implantation.  The  group 
advised  that  the  surgeon's  work  is 
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completed  at  the  10-day  postoperative 
visit,  resulting  in  the  audiologist  being 
paid  a  large  portion  of  the  global  fee. 
Therefore,  the  group  recommended  a  0- 
or  10-day  global  period. 

Response:  We  have  retained  the  90- 
day  global  period  for  CPT  code  69930. 
because  we  believe  this  service  is  a 
major  surgical  procedure. 

d.  CPT  code  31610  (tracheostomy, 
fenestration  procedure  with  skin  flaps), 
for  which  the  commenter  requested  a 
change  from  a  90-day  to  a  0-day 
postoperative  period  on  the  basis  that 
the  service  is  comparable  to  the 
following  tracheostomy  codes,  which 
have  0-day  global  periods: 


CPT 
code 


31502  ... 
31601  ... 
31603  ... 
31605  ... 


Description 


Tracheotomy  tube  change  prior  to 
establishment  of  fistula  tract 

Tracheostomy,  planned  (separate 
procedure);  under  two  years. 

Tracheostomy,  emergency  proce- 
dure; transtracheal. 

Tracheostomy,  emergency  proce- 
dure; cricothyroid  membrane. 


CPT  code  31611  (construction  of 
tracheoesophageal  fistula  and 
subsequent  insertion  of  an  alaryngeal 
speech  prosthesis  (e.g.,  voice  button. 
Blom-Singer  prosthesis)),  which  the 
group  recommended  be  assigned  a  0-day 
global  period  similar  to  the  following 
codes  for  implantation  of  prosthetic 
devices  in  the  skull: 


CPT 
code 


61 107  ... 


61210 


Description 


Twist  drill  hole  for  subdural  or  ven- 
tricular puncture;  for  implanting 
ventricular  catheter  or  pressure 
recordirig  device. 

Bun  hole(s);  for  implanting  ven- 
tricular catheter,  reservoir,  EEG 
electrode(s)  or  pressure  record- 
ing device  (separate  procedure). 


CPT  codes  31613  (tracheostoma 
revision;  simple,  without  flap  rotation) 
and  31614  (tracheostoma  revision; 
complex,  with  flap  rotation),  which  the 
group  believed  should  be  revised  to  0 


days  as  it  is  for  the  following  initial 
procediu^s: 


CPT 
code 


31502 
31600 
31601 
31603 
31605 


Description 


Tracheotomy  tube  change  prior  to 
estat)l<shment  of  fistula  tract 

Tract>eostomy,  planried  (separate 
procedure). 

Tracheostomy,  planned  (separate 
procedure);  under  two  years. 

Traicheostomy,  emergency  proce- 
dure; transtracheal. 

Tracheostomy,  emergency  proce- 
dure; cricotriyroid  membrane. 


Response:  We  disagree  with  the 
comparison  between  CPT  codes  31610, 
31611,  31613.  and  31614  and  the  other 
services  listed.  We  consider  CPT  codes 
31610.  31611.  31613,  and  31614  to  be 
major  siugical  procedures  requiring  a 
90-day  followup  period.  The  RVUs  for 
these  are  based  on  the  90-day  global 
period. 

e.  CPT  codes  21550  (biopsy,  soft 
tissue  of  neck  or  thorax)  and  40808 
(biopsy,  vestibule  of  mouth).  The 
society  believed  that  a  mouth  or  neck 
biopsy,  like  a  cervical  biopsy,  CPT  code 
57500  (biopsy,  single  or  multiple,  or 
local  excision  of  lesion,  with  or  without 
fulguration  (separate  procedure)), 
should  have  no  followup  period. 

Response:  We  disagree  with  the 
commenter's  opinion  that  CPT  codes 
21550  and  40808  should  have  a  0-day 
global  period.  We  believe  that  a 
followrup  visit  for  removal  of  sutures  is 
generally  required  for  this  procedure. 
Therefore,  we  have  retained  a  10-day 
postoperative  period  for  this  code. 

f.  Nasal  sinus  therapy  CPT  code  30210 
(displacement  therapy  (Proetz  type)),  for 
which  the  group  requested  a  change 
from  a  10-day  to  a  0-day  postoperative 
period,  based  on  a  comparison  to  the 
following  codes: 


CPT 
code 


51600 


62268 


Description 


Injection  procedure  for 

cystography  or  voiding 
urethrocystography. 

Percutaneous  aspiration,  spinal 
cord  cyst  or  syrirw. 


Response:  We  disagree  with  the 
comparisons  cited  by  the  commenter. 
We  believe  CPT  code  30210  requires  a 
followup  visit  and  have  retained  the  10- 
day  global  period. 

g.  CPT  code  30220  (insertion,  nasal 
septal  prosthesis  (button)),  for  which  the 
commenter  requested  a  0-day  global 
period  based  on  a  comparison  to  the 
following  codes: 


CPT 
code 


36010  ... 
61210  ... 


Description 


Introckjction  of  catheter,  superior 
or  inferior  vena  cava. 

Burr  fx>le(s);  for  implanting  ven- 
tricular catheter,  resen/oir,  EEG 
electrode(s)  or  pressure  record- 
ing  device  (separate  procedure). 


Response:  We  also  disagree  with  the 
comment  on  CPT  code  30220  and  have 
retained  a  10-day  global  period  to 
account  for  the  necessary  follo«rup 
visits. 

Comment:  In  a  comment  on  the  global 
periods  assigned  to  the  CPT  codes 
representing  coronary  artery  bypass 
grafting  (33510  through  33536)  and  to 
those  representing  coronary  artery 
dilation  (92983  and  92984),  a 
commenter  stated  that  both  sets  of  codes 
identify  procedural  methods  for  the 
treatment  of  coronary  artery  disease,  yet 
the  global  period  for  the  coronary  artery 
b>'pass  grafting  surgery  is  90  days  while 
that  for  the  coronary  artery  dilation  is  0 
days.  The  commenter  believed  that  CPT 
codes  92982  and  92984  represent  major 
surgery  and  should  be  assigned  a  90-day 
global  period. 

Response:  We  disagree  with  the 
commenter  and  have  retained  a  0-day 
followup  period  for  the  codes  for 
coronary  artery  dilation  (CPT  codes 
92982  and  92984).  These  codes  have 
been  valued  to  reflect  no  postoperative 
work  after  the  day  of  the  procedure.  We 
expect  the  cardiologist  to  manage  the 
patient's  underlying  condition  in  the 
postoperative  period  of  the  coronary 
artery  dilation. 


Table  4.— Revisions  to  Global  Periods 


HCPCS* 


26125 
36010 
42650 
43635 


Description 


Release  palm  contracture  ~ 

Place  catheter  in  vein 

Dilation  of  salivary  duct 

Partial  renx>val  of  stomach 


1993  Global 
fee  penod 


090 
000 
010 
090 


l994Gk)bal 
fee  period 


ZZZ 
XXX 
000 
ZZZ 


Mnumtrtc  CfH' HCI>CS  CopyrigM  1993  Afflwican  M«dic«  AsMdaKon. 


63678    Federal  legiater  /  Vol.  58,  No.  230  /  Thursday.  December  2.  1993  /  Rules  md  Regulations 


..v-f 


Table  4.— Revisions  to  Global  Perkdos— Continued 


HCPCS' 


Ddscription 


64400 

64402 

64405 

64408 

64410 

64412 

64413 

64415 

64417 

64418 

64420 

64421 

64425 

64430 

64435 

64440 

64441 

64442 

64445 

64450 

64506 

64508 

64510 

64520 

64530 

64620 

64622 

64630 

64640 

64680 

77600 

77606 

77610 

77615 

77620 

77750 

77761 

77762 

77763 

77777 

77778 

77781 

77782 

77783 

77784 

77789 

92984 

92996 

92996 


Infoction  tor  nsfvs  btock  . 
Iniedion  tor  nerve  btock  . 
Iniection  tor  nerve  btock  . 
Iniecten  tor  nerve  titock  . 
Iniectton  tor  nerve  btock  . 
Infection  tor  nerve  btock  . 
Infection  tor  nerve  btock  . 
Injectton  tor  nerve  btock  . 
Infection  tor  nerve  btock  . 
Iniectton  tor  nerve  btock  . 
Iniectton  tor  nerve  btock  . 
Iniectton  tor  nerve  btock  . 
Iniectton  tor  nerve  btock  . 
Iniectton  tor  nerve  btock  . 
Iniectton  tor  nerve  btock  , 
Infection  tor  nerve  btock  . 
In|ecitontor  nerve  btock  . 
Injectton  tor  nerve  btock  . 
Iniectton  tor  nerve  btock  . 
Iniedton  for  nerve  btock  . 
Iniectton  tor  nerve  btock  , 
Iniectton  tor  nerve  btock 
Iniectton  tor  nerve  btock 
Iniectton  tor  nerve  btock 
Iniectton  tor  nerve  btock 
Injectton  treebnenl  tor  nerve 
Iniectton  iieubiieni  tor  nerve 
Iniectton  freaimeni  tor  nerve 
Iniectton  treatment  tor  nerve 
Iniectton  treatment  tor  nerve 
Hyperthermia  treatment 
Hypefttiermia  treatment 
Hyperthermia  treatment 
Hyperthermia  trealmer* 
I  lypeittieiiiiia  freotmert  ..._. 
Iniuse  radtoactive  materials 
RadioetomenI  applicatton ._. 
Racfioetemenl  applicatton  ..„ 
Radtootomont  applicatton .... 
Radtoetomeni  appttoatton  ... 
Radtoelemert  appicattoo . 
High  intensity  brachylherapy 
High  intensity  brachyttwrapy 
High  intensity  brachytherapy 
High  intensity  brachytherapy 

Radtoelement  appicatton 

Corortary  artery  diaMon 
Corortary  atherectomy  .. 
Coronary  atherectomy  . 


1993GtotMy 
feepertod 


19MQtobai 
feepertod 


010 

000 

010 

000 

010 

000 

010 

000 

010 

000 

010 

000 

010 

000 

010 

000 

010 

000 

010 

000 

010 

000 

010 

000 

010 

000 

010 

000 

010 

000 

010 

000 

010 

000 

010 

000 

010 

000 

010 

000 

010 

000 

010 

000 

010 

000 

010 

000 

010 

000 

090 

010 

090 

010 

090 

010 

090 

010 

090 

010 

XXX 

zzz 

XXX 

/// 

XXX 

777 

XXX 

777 

XXX 

22Z 

XXX 

090 

XXX 

090 

XXX 

090 

XXX 

090 

XXX 

090 

XXX 

090 

XXX 

090 

XXX 

090 

XXX 

090 

XXX 

090 

XXX 

090 

000 

777 

XXX 

000 

XXX 

ill 

*M  nwMflc  CPT  HCI>CS  CopyrigN  IMS 

C.  Adjustments  to  All  RVUs  Due  to 
Limitation  on  Annual  Expenditures 

Section  1848(c)(2)(B)(ii)  of  the  Act 
states  that  adjustments  to  RVUs  for  a 
year  may  not  cause  the  amount  of 
expenditures  for  physicians'  services  to 
differ  by  more  than  $20  million  from  the 
amount  of  expenditures  that  would  have 
been  made  if  the  RVUs  had  not  been 
adjusted.  Consistent  with  this  statutory 
requirement,  we  have  estimated  the  net 
change  in  expenditures  resulting  from 
the  refinement  of  existing  RVUs,  the 
establishment  of  RVUs  for  new  and 


revised  codes  for  1994,  and  revisions  to 
certain  payment  policies.  To  conduct 
this  analysis,  we  used  utilization  data 
from  1992  National  Claims  History  data, 
which  we  updated  to  reflect  1993  and 
1994  coding  changes.  For  codes  that  are 
new  or  revised  codes  in  1993  and  1994. 
we  used  the  frequencies  attributed  to 
existing  codes.  In  determining  which 
existing  codes  should  be  mapped  to  the 
new  or  revised  codes,  we  used 
information  received  from  RUC 
background  information  provided  to  the 
CPT  Editorial  Panel  as  part  of  the 


requests  for  coding  changes,  and  the 
judgment  of  our  medical  staff. 

We  considered  changes  in  the  volume 
and  intensity  of  physicians'  services. 
We  examined  the  combined  effect  of  all 
of  the  1994  changes  relative  to  what 
would  have  happened  if  these  changes 
were  not  made.  We  analyzed  the  effects 
for  each  specialty  and  found  there  to  be 
no  overall  net  effect  on  volume  and 
intensity.  Similarly,  we  evaluated 
whether  the  asymmetry  of  the  fee 
schedule  transition  (discussed  at  length 
In  the  June  1991  proposed  rule  and  the 
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November  1991  final  rule)  would  affect 
the  budget  neutrality  adjustment  for 
1994.  We  found  that  the  transition 
asymmetry  had  only  a  negligible  effect 
on  predicted  expenditures,  and, 
therefore,  we  did  not  make  any 
adjustment  to  take  into  account  the 
asymmetrical  transition. 

We  have  estimated  the  net  increase  in 
program  costs  in  CY  1994  resulting  from 
the  adjustments  to  RVUs  to  be 
approximately  $33  million.  This  is  a  net 
figure  in  that  savings  from  the 
reductions  in  RVUs  for  some  services 
partially  offset  the  cost  associated  with 
increases  in  the  RVUs  for  other  services. 
In  addition,  we  have  estimated  the  cost 
of  revisions  in  payment  poUcies  to  be 
approximately  $12  million,  thus 
resulting  in  a  total  $45  million  in 
additional  expenditures  because  of 
these  changes.  This  figure  requires  a 
reduction  of  0.1  percent  in  the  RVUs  of 
all  services  to  comply  with  the  statutory 
limitation  on  increases  in  expenditures. 
Although  a  $20  million  tolerance  is 
permitted  under  the  law,  this  0.1 
percent  reduction  to  all  RVUs  is 
designed  to  approximate  budget 
neutrality  as  closely  as  possible,  without 
creating  any  increase  or  decrease  in 
expenditures  as  a  result  of  RVU 
adjustments  or  revisions  in  payment 
policies.  In  addition,  the  OBRA  '93 
provisions  pertaining  to  the  EKG 
interpretations  and  the  new  physician/ 
practitioner  reductions  must  be 
implemented  in  a  budget-neutral 
manner.  We  have  estimated  those 
changes  to  require  an  additional 
reduction  of  1.2  percent,  thus  creating  a 
total  reduction  in  all  RVUs  of  1.3 
percent. 

Comment:  A  number  of  commenters 
expressed  concern  about  our  decision  to 
rescale  RVUs  in  1993  in  order  to  achieve 
budget  neutrality  and  proposed  that  we 
adjust  the  CF  or  establish  another 
mechanism.  These  commenters  asserted 
that  adjustment  of  the  RVUs 
compromises  the  integrity  of  the  relative 
value  system.  They  contended  that  if 
RVUs  are  to  be  a  pure  reflection  of 
resources,  they  should  not  be  adjusted 
to  meet  arbitrary  budget-neutrality 
requirements.  One  organization  stated 
that  these  reductions  in  RVUs  make  it 
difficult  to  develop  recommendations 
for  RVUs  for  new  and  revised  codes 
because  the  basis  for  comparison  shifts 
from  year  to  year.  Another  group 
commented  that  rounding  in  the 
adjustment  calculations  may  change  the 
relationship  among  codes  over  time. 


These  groups  were  also  concerned 
that  budget-neutrality  adjustments  in 
Medicare's  RVUs  could  inadvertently 
produce  payment  reductions  in  non- 
Medicare  programs  that  have  adopted 
our  relative  value  scale  unless  these 
other  payers  make  timely,  o^etting 
adjustments  in  their  CFs. 

Several  of  the  groups  objected  to  any 
budget-neutral  adjustments  to  the  fee 
schedule  and  stated  that  these 
reductions  violate  the  provisions  of  the 
Act  that  govern  the  Medicare  fee 
schedule  for  physician  services.  One 
commenter  further  argued  that  the  $20 
million  budget  threshold  is  an 
unrealistic  figure  and  believed  that  it 
would  have  a  negative  effect  on  medical 
innovation  and  new  medical 
technology. 

Response:  The  comments  concerning 
rescaling  equate  a  reduction  in  RVUs 
with  a  devaluation  of  services.  This 
conclusion  is  based  on  the  false  premise 
that  RVUs  are,  in  themselves,  a 
measurement  of  a  fixed  quantity  of  work 
or  other  resources.  However,  RVUs  are 
not  un;ts  of  measurement;  they  are 
ratios.  The  valuation  of  services  is 
meaningful  only  when  RVUs  are 
combined  with  a  CF.  The  changing  of 
either  RVUs  or  the  CF  produces  the 
same  effect  on  the  valuation  of  services. 

The  purpose  of  the  refinement  process 
was  to  adjust  the  relationships  among 
services,  not  to  provide  certain 
providers  with  a  "raise."  Any  change  in 
RVUs  great  enough  to  require  a  budget- 
neutrality  adjustment  by  Medicare 
would  have  a  similar  impact  on  the 
budgets  of  non-Medicare  payers.  Any 
payer  with  the  fi-eedom  to  change  its  CF 
unilaterally  can  do  so  independently  of 
any  action  by  the  Medicare  program. 
Our  decision  to  adjust  RVUs  was  made 
with  reference  only  to  the  mandates  of 
our  own  program. 

As  stated  elsewhere  in  this  final  rule, 
section  1848(c){2)(B)(ii)  of  the  Act 
provides  that  any  revisions  to  RVUs 
may  not  cause  the  amount  of 
expenditures  for  physicians'  services  to 
differ  by  more  than  $20  miUion  fiiDm  the 
amount  of  expenditures  that  would  have 
been  made  if  the  RVUs  had  not  been 
revised.  Therefore,  we  do  not  agree  that 
the  budget-neutrality  adjustments  are  in 
violation  of  the  law  or  that  we  have  the 
authority  to  apply  a  higher  threshold. 

For  the  1993  fee  schedule,  we 
estimated  the  net  change  in 
expenditures  resulting  from  the  RVU 
changes  to  be  approximately  $450 
million.  Thus,  a  budget-neutrahty 
adjustment  was  needed  to  comply  with 
the  statutory  limitation.  We  determined 


that  this  adjustment  should  be  made  to 
all  RVUs,  that  is,  to  the  work,  practice 
expense,  and  malpractice  expense  RVUs 
for  all  services.  We  did  not  believe  that 
we  were  authorized  to  adjust  the  CF  for 
this  purpose.  Section  1848(d)(1)(B)  of 
the  Act  provides  for  establishing  a 
budget-neutral  CF  for  the  1992 
physician  fee  schedule.  However, 
section  1848(d)(1)(A)  provides  that  the 
CF  for  each  year  after  1992  will  be  the 
CF  for  the  prior  year  adjusted  by  the 
update(s)  \mder  section  1848(d)(3).  This 
section  sets  forth  the  default  update. 

We  acknowledge,  however,  the 
confusion  that  frequent  rescaling  of 
RVUs  is  likely  to  produce.  The  creation 
of  RVUs  for  new  and  revised  services  is 
facilitated  by  familiarity  with  the  RVUs 
for  existing  services.  Therefore,  we  are 
continuing  to  study  this  issue.  If  we 
determine  that  it  is  appropriate,  we  will 
pursue  changes  through  the  legislative 
or  regulatory  process. 

D.  Discussion  of  Practice  Expense  and 
Malpractice  Expense  RVUs  and  Other 
Related  Issues  • 

1.  Establishment  of  Practice  Expense 
and  Malpractice  Expense  RVUs 

Section  1848(c)(2)  of  the  Act  provides 
for  the  calculation  of  practice  expense 
and  malpractice  expense  RVUs  by 
applying  historical  cost  percentages  to 
the  base  allowed  charge  for  a  service. 
The  base  allowed  charge  is  defined  in 
section  1848(c)(2)(D)  of  the  Act  as  the 
national  average  allowed  charge  for 
services  furnished  diu-ing  1991,  as 
estimated  using  the  most  recent  data 
available.  As  described  elsewhere  in 
this  final  rule  and  in  the  November  1991 
final  rule  and  November  1992  final 
notice,  we  imputed  the  practice  expense 
and  malpractice  expense  RVUs  for  a 
number  of  codes  for  which  we  had 
insufficient  data  and  for  codes  that  were 
new  in  1992  or  1993  for  which  there 
was  no  predecessor  code. 

We  received  comments  on  the  interim 
practice  expense  and  malpractice 
expense  RVUs  for  certain  codes.  We  also 
received  comments  on  codes  with  final 
RVUs.  The  codes  with  final  RVUs  were 
not  open  to  comment  and,  therefore, 
were  not  included  in  this  review.  We 
have  reviewed  those  interim  RVUs  and 
have  made  practice  expense  and 
malpractice  expense  revisions  if 
appropriate.  Comments  on  those  codes 
and  our  responses  are  discussed  below. 
The  1994  RVUs  mentioned  in  this 
discussion  have  not  been  adjusted  for 
budget-neutrality  purposes. 
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In  Addition,  there  were  several  other 
codes  with  imputed  practice  expense 
and  malpractice  exp«xse  RVUs  for 
which  we  have  revised  the  work  RVUs. 
Sines  the  practice  expense  and 
malpractice  expense  RVUs  were  derived 
from  the  work  RVUs,  we  believe  that 
changes  in  the  work  RVUs  necessitate 
revisions  to  the  other  components. 
Therefore,  for  example,  we  have  revised 
the  practice  mqiense  and  malpractice 
expense  RVUs  for  CPT  codes  21453 
(closed  treatment  of  mandibular  fracture 
with  interdental  fixation)  and  61533 
(craniotomy  with  elevation  of  bone  flap 
for  subdural  implantation  of  an 
electrode  array;  for  long  terra  seizure 
monitoring). 

2.  Discussion  of  Comments  on  Practice 
Expense  and  Malpractice  Expense  RVUs 

a.  Diagnostic  tests. 

(Interventional  Radiology  Services) 

Comment.  For  CPT  codes  75960 
through  75968  (representing  diagnostic 
imaging  of  the  aorta  and  arteries,  veins 
and  lymphatics,  and  transcatheter 
therapy  and  biopsy),  a  commenter 
indicated  that  the  TC  RVUs  are 
inconsistent  with  the  nature  of  the 
services  that  fall  within  the  supervision 
and  interpretation  codes.  The 
commenter  believed  that  the  PCs  and 
TCs  associated  with  a  supervision  and 
interpretation  code  should  be  weighted 
so  that  the  PC  has  more  RVUs.  The 
commenter  requested  that  we  review  the 
underlying  data  and  assumptions  used 
to  derive  the  RVUs  for  this  series  of 
codes. 

Besponse:  We  have  reviewed  the 

!>ractice  expense  and  malpractice  RVUs 
or  these  codes  and  believe  that  our 
calculation  of  those  RVUs  based  on 
historical  charges  was  consistent  with 
the  statutory  requirements  for  those 
codes. 

Con:ment:  One  commenter  believed 
the  RVUs  assigned  to  the  TC  and  global 
service  of  the  following  codes  were 
insufficient: 


CPT 
code 


74363 


75978  .„ 


Description 


These  codes  were  listed  as  carrier- 
priced  in  our  November  1992  notice.  As 
a  revised  code,  CPT  code  75978  was 
subject  to  comment.  The  commenter 
stated  that  both  of  these  services  involve 
the  same  resources  as  those  necessary 
for  CPT  code  75962  (transluminal 
balloon  angioplasty,  peripheral  artery, 
radiological  supervision  and 
interpretation),  and  the  TCs  for  CPT 
codes  74363  and  75978  should  be 
assigned  the  same  RVUs  as  those  for 
CPT  code  75962. 

Response:  We  agree  %vith  the 
commenter  that  the  TC  of  CPT  code 
75978  (transluminal  balloon 
angioplasty,  venous,  radiological 
supervision  and  interpretation)  is 
comparable  to  CPT  code  75962-TC. 
Therefore,  we  have  assigned  the  RVUs 
established  for  CPT  code  75962-TC  to 
CPT  code  75978-TC.  The  revised 
practice  expense  RVUs  for  CPT  code 
7597&-TC  are  15.37  for  practice  expense 
and  0.96  for  malpractice  expense. 

We  do  not  agree  with  the  comment 
concerning  CPT  code  74363-TC 
(percutaneous  transhepatic  dilatation  of 
biliary  duct  strictiire  with  or  without 
placement  of  stent,  radiological 
supervision  and  interpretation).  Rather, 
we  believe  that  this  service  is 
comparable  to  code  75982-TC 
(percutaneous  placement  of  drainage 
catheter,  radiological  supervision  and 
interpretation).  Thus  we  have  assigned 
5.95  practice  expense  RVUs  and  0.37 
malpractice  expense  RVUs  to  code 
75982-TC 

Comment:  A  commenter  stated  that 
tlie  TC  RVUs  and  other  practice  expense 
and  malpractice  expense  RVUs  assigned 
to  the  following  codes  for  fetal 
echocardiography  appear  to  be 
significantly  underetated,  even  though 
the  time  necessary  for  a  fetal 
echocardiography  may  be  significantly 
greater  than  the  time  involved  for  adult 
studies: 


CPT 
code 


Percutaneous  transhepatic  (Slata- 
tion  of  biliary  duct  stricture  witti 
or  without  placemen  of  stent. 
radk)k>gical  supervision  and  in- 
terpretatloa 

Transiurnnai  tKdtoon  angioplasty, 
verxxjs  (eg.  subclavian  steno- 
sis), radiologicai  supervision  and 
inteipretatioa 


76825 


76826 


Description 


CPT 
code 


78827 


76828 


Echocaniography.  fetal,  cardio- 
vascular system,  real  time  with 
Image  documentatioo  (20)  with 
or  wittKHJt  M-mode  recording. 

Echocardk>graphy,  fetal,  cardio- 
vascular system,  real  time  with 
image  documentation  (20)  with 
or  without  M-mode  recording: 
foOow-up  or  repeat  study. 


ueecnpoon 


Doppler  echocardk)graphy,  total, 
cardiovascular  system,  pulsed 
wave  arxVor  corrtirxious  wave 
with  spectral  display:  complete. 

Doppler  echocardiography,  fetal, 
cardiovascular  system,  pulsed 
wave  arxVor  contirxx)us  wave 
with  spectral  display;  foUow-up 
or  repeat  study. 


The  commenter  requested  that  the  TC 
RVUs  and  other  practice  expense  and 
malpractice  expense  RVUs  assigned  to 
the  fetal  codes  be  no  less  than  the  RVUs 
for  the  adult  studies,  and  that 
consideration  be  given  to  establishing 
these  RVUs  at  150  percent  of  the  levels 
established  for  adult  studies. 

Response:  We  reviewed  our 
calculation  of  the  practice  expense  and 
malpractice  RVUs  for  this  series  of 
codes  and  found  that  we  made  an  error 
in  assigning  the  RVUs  to  the  TC  of  CPT 
code  76828.  For  1994.  we  have 
increased  those  RVUs  to  1.08  for 
practice  ex{)ense  and  0.09  for 
malpractice  expense.  We  believe  the 
RVUs  for  the  other  three  codes  are 
appropriate.  The  RVUs  for  code  CPT 
76825  are  based  on  historical  charges. 
Although  the  code  was  revised  in  1993, 
we  did  not  believe  that  the  revision  of 
the  code's  descriptor  warranted  a 
revision  in  the  RVUs.  We  based  the 
RVUs  for  CPT  code  76826  on  its 
relationship  to  CPT  code  76825,  and  we 
used  the  RVUs  assigned  to  CPT  code 
93320  (Doppler  echo  exam,  heart)  in 
establishing  RVUs  for  CPT  code  76828. 

[Neurology  and  Neuromuscular 
Procedures) 

Comment:  We  received  several 
comments  concerning  the  interim  TC 
practice  expense  RVUs  for  the  following 
CPT  codes: 


CPT 
code 


95950 


95951 


Description 


Monitoring  for  tdentification  and 
lateralization  of  cerebral  seizure 
focus  t>y  attached  electrodes; 
electroerx^ept^alographic  (8 

channel  EEG)  recording  and  irv 
terpretation,  each  24  hours. 

Monitoring  for  identification  and 
lateralization  of  cerebral  seizure 
focus  by  attached  electrodes; 
conrt3ined 

electroencephalographic  (EEG) 
and  video  recording  and  Inter- 
pretation, each  24  ttoun. 
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CRT 
code 


95953 


95956 


Description 


Monitoring  for  localization  of  cere- 
Ixal  seizure  focus  l>y  computer- 
ized portable  16  or  more  charv 
nel  EEG; 

electroencephalographic  (EEG) 
recording  and  if^erpretation, 
each  24  hours. 

Monitoring  lor  localization  of  cere- 
bral seizure  focus  by  cable  or 
radio,  16  or  more  channel  telem- 
etry; electToencephalographJc 
(EEG)  recording  and  Interpreta- 
tion, each  24  hours. 


One  commenter  stated  that  the  RVUs 
for  CPT  code  95951-TC  should  exceed 
those  for  CPT  codes  9595  3-TC  and 
95956-TC  to  cover  the  resource  and 
maintenance  costs  of  the  video 
equipment.  Another  commenter 
believed  that  the  practice  expense  RVUs 
for  CPT  code  9595  3-TC  should  equal 
those  for  CPT  95956-TC  since  the 
practice  costs  are  essentially  the  same. 
This  commenter  believed  both  codes 
should  be  assigned  9.00  TC  practice 
expense  RVUs.  Another  commenter 
stated  that  the  practice  expenses 
associated  with  typical  EEG  services  are 
three  times  greater  than  the  fee  schedule 
provides. 

Response:  We  have  reviewed  the 
process  used  to  assign  the  TC  RVUs  for 
CPT  codes  95953  and  95956.  The  RVUs 
for  these  codes  were  appropriately 
derived  from  their  predecessor  CPT 
code  95950.  Our  policy  for  establishing 
the  RVUs  for  new  codes  that  are  further 
refinements  of  existing  codes  is  to  value 
these  codes  at  the  same  RVUs  as  the 
predecessor  codes.  We  believe  that  no 
new  services  have  been  created;  rather, 
an  existing  service  that  has  been  the 
basis  for  all  billings  has  been  expanded 
into  one  or  more  refinements  or 
variations.  Therefore,  to  ensure  budget 
neutrality,  we  value  \he  new  variations 
of  the  predecessor  service  at  the  same 
RVUs.  We  set  the  RVUs  for  the  TC  of  the 
new  CPT  code  95953  at  the  same  level 
as  the  predecessor  CPT  code  95950; 
however,  we  inadvertently  set  the  RXTJs 
for  the  TC  of  CPT  code  95956  at  a  higher 
amount.  We  are  correcting  our  database 
to  assign  the  TC  of  CPT  code  95956  the 
same  RVUs  as  CPT  code  95950. 

Comment:  For  CPT  code  95883 
(Neuropsychological  testing  battery  (eg, 
Halstead-Reitan,  LURIA.  WAIS-R)  with 
report,  per  hour),  a  commenter 
suggested  changing  the  practice  expense 
RVUs  from  1.72  to  2.30.  This 
commenter  stated  that  this  diagnostic 
procedure  is  performed  by  Ph.D. 


neuropsychologists  and  is  comparable 
to  CPT  code  90830  (Psychological 
testing  by  physician,  with  written 
report,  per  hour)  but  should  be  valued 
slightly  higher  because  it  includes  the 
standard  psychological  tests  furnished 
under  CPT  code  90830  but  also  uses 
tests  to  determine  brain  locaUzation. 

Response:  We  do  not  agree  that  the 
practice  expense  RVUs  for  this  code 
should  be  valued  higher  than  for  CPT 
code  90830.  Because  CPT  code  95883 
was  new  in  1993,  we  had  no  historical 
charges  upon  which  to  base  the 
calculation  of  RVUs.  Furthermore,  we 
did  not  have  work  RVUs  from  which  to 
impute  practice  expense  and 
malpractice  expense  RVUs.  Therefore, 
we  used  the  charges  for  CPT  code 
90830,  which  we  determined  was  the 
closest  comparable  service. 

b.  Comments  concerning  practice 
expense  and  malpractice  expense  RVUs 
for  other  services. 

[Cardiovascular  Procedures) 

Comment:  One  commenter  disagreed 
with  the  calculation  of  practice  expense 
and  malpractice  expense  RVUs  for  the 
coronary  artery  bypass  and  graft  surgery 
(CPT  codes  33510  through  33523  and 
33533  through  33536).  These  RVUs 
were  distributed  among  coronary  artery 
bypass  and  graft  surgery,  with  the  goal 
of  budget  neutrahty  within  codes,  based 
on  estimates  of  the  frequency  of 
different  combinations  of  arterial  and 
venous  grafts.  The  commenter  asserted 
that  the  estimates  we  used  in  our 
calculations  were  incorrect  and  do  not 
accurately  reflect  the  fi^juency  of 
procedures  used  in  coronary  artery 
bypass  and  graft  surgery  for  Medicare- 
aged  patients.  The  commenter  provided 
two  possible  alternate  means  of 
recalculating  these  RVUs. 

A  specialty  society  also  expressed 
concern  about  the  reductions  in  practice 
expense  and  malpractice  expense  RVUs 
for  the  coronary  artery  bypass  and 
venous  grafting  (CPT  codes  33510 
through  33516).  In  addition,  the  society 
believed  that  these  RVUs  for  the  new 
bypass  codes  for  combined  artery-vein 
and  arterial  grafting  produce  anpmalous 
results.  The  group  cited  as  an  example 
the  practice  expense  RVUs  for  a  single 
arterial  graft,  which  at  29.63  are 
approximately  25  percent  greater  than 
the  practice  expense  RVUs  for  a  single 
venous  graft  (23.70).  However,  the 
commenter  noted  that  the  practice 
expense  RVUs  for  two  venous  grafts  are 
approximately  the  same  as  those  for  a 
two-vessel  procedure  involving  one 
venous  and  one  arterial  graft  (32.76  and 


32.77),  while  a  two-vessel  procedure 
involving  two  arterial  grafts  is  assigned 
practice  expense  RVUs  of  36.79. 

Response:  A  new  series  of  coronary 
artery  bypass  codes  was  implemented  in 
1993  to  distinguish  procedures  using 
arterial  grafts  from  those  using  venous 
grafts  only.  The  old  codes  were  revised 
to  refer  solely  to  venous-graft -only 
operations.  New  codes  were  added  for 
operations  based  upon  the  number  of 
arterial  grafts  with  an  add-on  code  if 
venous  grafts  were  used  as  well. 

Because  the  new  separate  codes  for 
arterial  graft  procedures  and  add-on 
codes  for  additicmal  venous  grafts  are 
not  specific  for  a  certain  number  of 
grafts,  inconsistencies  in  practice 
expense  valuation  that  existed  in  the 
previous  system  that  only  used  CPT 
codes  33510  through  33516  were 
magnified.  Under  the  old  system,  for 
example,  the  difference  in  practice 
expense  between  CPT  code  33510  and 
CPT  code  33511  was  6.10  RVUs  while 
the  difference  between  CPT  code  33513 
and  CPT  code  33514  was  1.00  RVU.  To 
adapt  existing  RVUs  to  the  new  system 
of  coding,  we  had  to  make  assiunptions 
about  how  the  new  codes  would  be  used 
so  that  the  average  RVUs  for  a  procedure 
with  a  given  number  of  grafts  would 
remain  the  same.  The  information  we 
had  to  make  those  assumptions  was 
very  limited  and  Ukely  to  produce  many 
inconsistencies  but  could  not  be 
corrected  until  we  had  experience  with 
actual  use  of  the  new  codes. 

Now  that  data  concerning  the  use  of 
the  new  codes  are  available  to  us,  we  are 
able  to  establish  a  more  rational  and 
workable  valuation  of  coronary  artery 
bypass  procedures.  Using  an  increase  in 
work  RVUs  developed  by  the  1992 
refinement  process,  we  estabfished  that 
the  average  work  RVUs  for  a  coronary 
bypass  procedure  in  1992  were  29.58, 
average  practice  expense  RVUs  were 
37.53,  and  average  malpractice  expense 
RVUs  were  6.61  (after  rescaling).  We 
have  revised  the  RVUs  for  the  new 
codes  so  that,  based  upon  1993 
volumes,  the  average  RVUs  for  coronary 
artery  bypass  procedures  are  the  same. 
We  have  made  the  RVUs  consistent  by 
giving  the  same  ratios  of  work  to 
practice  expense  and  malpractice 
expense  for  all  coron«iry  artery  bypass 
codes  and  adopting  uniform  work  RVUs 
for  increments  in  the  number  of  grafts: 
3.06  for  arterial  grafts  and  2.33  for 
venous  grafts. 
[Neurological  Surgery) 

Comment:  A  specialty  society 
disagreed  with  the  apportionment  of 
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pacflce  expense  and  malpractice 
expense  RVUs  for  simple  and  complex 
intracranial  arteriovenous 
malformations  (CPT  codes  61680 
through  61692).  The  group  stated  that 
these  RVUs  appear  to  be  calculated  at 
equal  or  less  than  the  woric  RVUs,  while 
spinal  surgery  (CPT  codes  63001 
through  63091)  has  much  higher 
practice  expense  and  malpractice 
expense  RVUs,  varying  from  10  to  40 
percent  more  than  the  work  RVUs.  The 
commenter  believed  the  relationship 
between  the  work  RVUs  and  the 
practice  expense  and  malpractice 
expense  RVUs  should  be  the  same  for 
the  arteriovenous  malformation  codes  as 
for  the  spinal  surgery  codes. 

Response:  The  RVus  for  the  codes  in 
both  series  cited  by  the  commenter  were 
calculated  according  to  the  formula 
required  by  statute  or,  in  several 
instances  when  charge  data  did  hot  exist 
or  were  insufficient,  by  imputing  the 
RVUs  from  the  work  RVUs.  At  present, 
we  do  not  have  the  authority  to  remove 
any  anomalies  that  may  exist  between 
codes  by  using  another  methodology  for 
establishing  practice  expense  RVUs. 

3.  Revisions  to  Practice  Expense  and 
Malpractice  Expense  RVUs  for  Other 
Services 

(Cardiac  Catheterization] 

Cardiac  catheterization  (CPT  codes 
93510  and  93526).  The  combined  heart 
catheterization  and  angiography  codes 
(CPT  codes  93546  through  93553)  have 
been  deleted  for  1994.  If  the  practice 
expense  and  malpractice  expense  RVUs 
for  injection  are  subtracted  from  the 
RVUs  for  the  combined  codes,  the 
resulting  RVUs  would  represent 
catheterization  alone  and  be  allocated 
differently  between  the  PC  and  TC  than 
the  two  stand-alone  codes  (CPT  codes 
93510  and  93526).  We  have,  therefore, 
recalculated  the  RVUs  for  CPT  codes 
93510  and  93526  so  that  they  reflect  the 
average  RVUs  for  cardiac 
catheterizations  whether  the  combined 
.  or  stand-alone  codes  were  used. 
(Patient  demand  event  recording] 

The  RVUs  for  the  TC  of  CPT  code 
93268  (patient  demand  single  or 
multiple  event  recording  with 
presymptom  or  postsymptom  memory 
loop  were  developed  using  the  charge 
data  from  the  Part  B  Medicare  system 
from  CY  1989,  updated  to  1991.  The 
definition  of  this  code  before  1994  did 
not  specify  whether  the  service  was  to 
be  paid  based  on  the  service  being 
furnished  during  a  specified  period  of 
time  or  by  each  individual  event, 


recording,  or  transmission.  For  1994.  the 
code  has  been  clarified  by  CPT  to 
specify  that  the  service  is  performed 
"per  30-day  period  of  time."  Because  of 
the  disparity  in  payment  methods  for 
this  service  before  1994,  we  recognized 
that  the  RVUs  for  the  TC  were  based  on 
charges  that  combined  both  payment 
methods.  A  number  of  Medicare  carriers 
were  basing  their  payment  on  each 
single  event  that  was  billed  while  other 
carriers  were  basing  their  payment  on  a 
30-day  time  period  regardless  of  how 
many  events  were  billed  during  the 
period.  The  resulting  RVUs  for  the  TC 
were  an  average  of  two  difl'erent 
payment  bases.  When  we  were  advised 
of  the  situation,  we  suspended  payment 
using  the  published  RVUs  while  we 
reviewed  the  data,  hi  the  interim  period, 
until  December  31, 1993,  the  payment 
for  the  TC  of  this  procedure  has  been 
determined  by  each  carrier.  We  asked 
each  carrier  to  calculate  a  1993  payment 
based  on  the  revised  definition  of  CPT 
code  93268  for  1994  (per  30-day  period). 
The  carriers  were  to  use  their  1991 
payment  amounts  and  translate  them 
into  a  1993  interim  payment  amount. 
Therefore,  those  carriers  that  previously 
used  a  30-day  period  of  time  to  define 
this  code  only  had  to  update  that 
number  for  1993.  Those  carriers  that 
were  on  another  basis  of  payment  in 
1991,  such  as  per  event,  were  to  use 
their  1991  event  payment  as  the  basis 
for  determining  the  1993  payment 
amount. 

The  resulting  payment  amounts  based 
on  the  uniform  definition  of  the  service 
became  the  basis  for  our  calculation  of 
the  1994  RVUs  for  the  TC  for  CPT  code 
93268.  We  are  proposing  an  interim 
value  of  3.83  RVUs  for  CPT  code  93268- 
TC  (3.52  practice  expense  and  0.31 
malpractice  expense).  This  compares  to 
a  current  TC  value  of  0.49  in  the  1993 
physician  fee  schedule.  There  was  not 
an  opportunity  to  prepare  this  change 
for  comment  in  the  July  1993  proposed 
rule  since  the  extent  of  the  variations  in 
interpretations  of  the  code  was  not 
known  when  the  proposed  rule  was 
developed,  nor  had  the  change  in  CPT 
coding  for  1993  been  finalized. 

In  addition  to  variability  in 
interpretation  of  the  time  period 
described  by  the  code,  wide  variability 
also  exists  regarding  the  interpretation 
of  th6  code  and  the  specific  services 
included  in  its  TC  and  PC  To  reduce 
this  variability,  we  have  established  the 
following  reporting  and  payment 
poUcies  based  on  our  interpretation  of 
the  code: 


•  CPT  code  93268  is  defined  as 
"patient  demand  single  or  multiple 
event  recording  with  presymptom  or 
postsymptom  memory  loop."  Based  on 
this  terminology,  we  beUeve  the  use  of 
the  code  should  be  limited  to  the 
detection,  characterization,  and 
doaunentation  of  symptomatic  transient 
arrhythmias.  Transmissions  fit)m 
patients  instructed  to  transmit  an  EKG 
recording  scheduled  at  a  predetermined 
time  unrelated  to  symptoms  should  not 
be  reported  with  CPT  code  93268. 

•  Any  device  used  for  event  recording 
must  be  capable  of  transmitting  EKG 
leads  I,  n,  or  III  and  the  transmission 
must  be  sufficiently  comparable  to 
readings  obtained  by  a  conventional 
EKG  to  permit  proper  interpretation  of 
abnormal  cardiac  rhythms. 

•  The  use  of  these  devices  to  diagnose 
and  treat  suspected  arrhjihrnias  as  a 
routine  substitute  for  more  conventional 
methods  of  diagnosis  such  as  a  careful 
history,  physical  examination,  and 
standard  EKG  and  rhythm  strip  are  not 
appropriate. 

•  A  provider  of  the  service  must  be 
capable  of  receiving  and  recording 
transmissions  24  hours  per  day,  every 
day  of  the  year.  This  includes  receipt  of 
the  EKG  signal,  as  well  as  voice 
transmission  relating  any  associated 
symptoms. 

•  Transmissions  must  be  received  by 
a  person  capable  of  responding  to  the 
transmission,  and  not  by  an  answering 
machine  for  review  at  a  later  time. 

•  The  person  receiving  the 
transmission  must  be  a  technician, 
nurse,  or  physician  trained  in 
interpreting  EKGs  and  abnormal 
rhythms.  A  physician  must  be  available 
24  hours  a  day  for  immediate 
consultation  to  review  the  transmission 
in  case  of  significant  symptoms  or  EKG 
abnormalities. 

•  A  provider  of  the  service  must  be 
capable  of  immediately  notifying  the 
patient's  attending  physician  when 
indicated.  The  referring  physician's 
telephone  number  and  other  emergency 
instructions  for  the  patient  should  be 
included  by  the  attending  physician  in 
the  referral  for  the  monitoring. 

•  The  TC  of  the  service  includes 
provision  of  the  transtelephonic 
transmitter  with  batteries;  patient  hook- 
up and  instruction  on  the  use  of  the 
equipment  and  service;  use  of  the 
receiving  equipment  and  work  of  the 
technical  staff  receiving  telephone 
transmissions;  all  recordkeeping; 
notification  of  the  referring  physician  of 
the  test  results;  and  generation  and 
transmission  of  the  final  printed  report. 
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The  provision  of  the  transmitter, 
batteries  and  instructions  by  the 
referring  physician  in  his  or  her  office 
is  considered  part  of  the  TC  The 
referring  physician  may  not  bill  for  this 
service. 

•  The  PC  of  the  service  must  be 
performed  by  a  reviewing  physician.  It 
should  include  the  review  of  the 
transtelephonic  transmission,  both  EKG 
and  clinical  history  (patient's  symptoms 
or  complaints);  interpretation  of  the 
data;  verbal  notification  of  the  referring 
physician  of  results  when  indicated; 
and  formulation  of  the  report. 

We  understand  that  the  nature  of  this 
code  and  the  changing  definition  of  the 
service  has  caused  concern.  Therefore, 
we  are  proposing  these  RVUs  as  interim 
RVUs  subject  to  comment.  We  also 
invite  conunents  on  our  interpretation 
of  the  code  and  on  the  need  and 
rationale  for  additional  codes  to  report 
services  not  described  by  CPT  code 
93268. 

E.  Summary  of  Changes  for  the  1 994  Fee 
Schedule 

In  this  final  rule,  we  have  explained 
the  process  by  which  the  interim  work 
RVUs  for  some  codes  were  reviewed 
and,  in  some  cases,  revised.  We  have 
also  described  certain  changes  to 
practice  expense  and  malpractice  RVUs. 
Addendum  B  contains  the  RVUs  and 
other  related  information  for  all  services 
paid  under  the  physician  fee  schedule. 
The  RVUs  listed  in  Addendum  B  are 
effective  for  services  furnished 
begiiming  January  1, 1994. 

m  addition,  we  have  explained  the 
process  by  which  we  established  RVUs 
for  new  and  revised  codes.  These  codes 
are  included  in  Addendum  B  and  are 
also  Usted  separately  in  Addendum  C. 
We  will  consider  comments  on  all 
information  for  the  codes  listed  in 
Addendum  C  if  we  receive  them  at  the 
appropriate  address,  as  provided  in  the 
ADDRESSES  section  of  this  preamble,  no 
later  than  5  p.m.  on  (insert  60  days  after 
the  date  of  publication  in  the  Federal 
Register).  The  RVUs  and  related 
information  for  the  remaining  codes  are 
final,  and  we  will  not  consider 
comments  we  receive  for  those  codes. 
Furthermore,  as  indicated  in  the  notice 
entitled  "Physician  Fee  Schedule 
Update  for  CY  1994  and  Physician 
Performance  Standard  Rates  of  Increase 
for  FY  1994  (BPD-774-FNC)," 
published  elsewhere  in  this  Federal 
Register  issue,  we  are  also  pubUshing  in 
Addendum  C  the  update  indicators  for 
new  and  revised  codes.  These 
indicators,  which  identify  whether  the 


update  for  surgical  services,  primary 
care,  or  other  nonsurgical  services 
appUes  to  these  codes,  are  subject  to 
comment. 

Finally,  we  have  siunmarized  certain 
other  issues  that  have  been  raised  with 
respect  to  the  physician  fee  schedule 
since  its  implementation. 

VI.  Issues  for  Possible  Change  After  CY 
1994 

In  the  July  1993  proposed  rule,  we 
announced  that  we  are  considering  a 
number  of  policy  issues  of  concern  to  us 
and  requested  public  comments  to  assist 
us  in  developing  guidelines  for  years 
after  1994  (58  FR  38007).  The  following 
issues  were  raised  for  discussion  to  help 
us  develop  future  proposals: 

•  Payment  for  severity  adjustment/ 
unusual  circumstances 

•  Payment  for  global  surgery— 
— Payment  for  a  visit  on  the  day  of  a 

minor  procedure; 
— Payment  for  split  global  care  (CPT 

Modifiers  -54  and  -55);  and 
— Payment  for  itinerant  surgeon  billings. 

•  Establishment  of  a  single  system  of 
coding  physical  medicine  services 

•  Payment  for  physician  case 
management  services 

As  indicated  in  the  proposed  rule,  we 
are  not  acting  on  these  issues  this  year. 
We  are  still  considering  the  comments 
on  these  issues  and  will  respond  to  the 
comments  when  we  announce  specific 
proposals  and  solicit  additional 
comments. 

VII.  Other  Information 

A.  Responses  to  Public  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  Federal  Register  documents 
pubUshed  for  comment,  we  are  not  able 
to  acknowledge  or  respond  to  them 
individually.  We  will  consider  all 
comments  we  receive  on  the  interim 
RVUs  for  1994  by  the  date  and  time 
specified  in  the  DATES  section  of  this 
preamble,  and  if  we  proceed  with  a 
subsequent  dociunent,  we  will  respond 
to  the  comments  in  the  preamble  to  that 
dociunent. 

B.  Collection  of  Information 
Requirements 

This  document  does  not  impose 
information  collection  and 
recordkeeping  requirements. 
Consequently,  it  need  not  be  reviewed 
by  the  Office  of  Management  and 
Budget  under  the  authority  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C  3501  et  seq.). 


Vm.  Regulatory  Impact  Analjrsis 

A.  Introduction 

We  generally  prepare  a  regulatory 
flexibiUty  analysis  that  is  consistent 
with  the  Regulatory  Flexibility  Act 
(RFA)  (5  U.S.C.  601  through  612)  unless 
the  Secretary  certifies  that  a  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  For  purposes  of  the  RFA.  all 
physicians  are  considered  to  be  small 
entities. 

This  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Nevertheless, 
we  are  preparing  a  regulatory  analysis 
because  the  provisions  of  this  rule  are 
expected  to  have  varying  effects  on  the 
distribution  of  Medicare  physician 
payments  across  specialties  and  across 
geographic  areas.  We  anticipate  that 
virtually  all  of  the  approximately 
500,000  physicians  who  furnish  covered 
services  to  Medicare  beneficiaries  will 
be  affected  by  one  or  more  provisions  of 
this  rule.  However,  with  few  exceptions, 
we  expect  that  the  impact  will  be 
limited.  The  following  discussion 
describes  what  we  know  about  the 
impact  of  this  rule  on  affected  entities. 

Issues  discussed  in  sections  B  (Effects 
of  implementing  proposed  policy 
changes)  and  C  (Refinement  of  RVUs) 
will  have  no  impact  on  Medicare 
program  expenditures  because  the 
effects  of  these  changes  have  been 
neutralized  in  the  establishment  of 
RVUs  for  1994.  SecUon  1848(c)(2)(B)  of 
the  Act  requires  that  adjustments  to 
RVUs  in  a  year  may  not  cause  the 
amount  of  expenditures  for  the  year  to 
differ  by  more  than  $20  million  from  the 
amount  of  expenditures  under  this  part 
that  would  have  been  made  if  such 
adjustments  had  not  been  made.  We 
refer  to  this  as  the  budget-neutrality 
requirement. 

In  addition,  two  OBRA  '93  changes 
that  are  addressed  in  section  D  of  this 
impact  analysis  (payment  for 
interpretation  of  EKGs  and  elimination 
of  new  physician  and  practitioner 
reductions)  are  required  by  law  to  be 
done  in  a  budget-neutral  manner  and, 
therefore,  they  will  not  affect  Medicare 
program  expenditmes.  Two  other  OBRA 
'93  changes  (the  reductions  of  practice 
expense  RVUs  for  certain  procedures 
and  the  expansion  of  Umiting  charge 
protection  for  beneficiaries)  are 
addressed  in  section  D. 

These  last  two  provisions  will  reduce 
program  expenditures  in  excess  of  $100 
million  aimually.  Although  they  are 
"self-implementing"  provisions,  we  are 
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inc}iKiing  them  with  this  rule  for 
completeness  so  that  physicians  and 
other  interested  parties  will  be  provided 
all  of  the  major  dianges  afiiecting 
physician  payments  in  a  single 
doomient. 

B.  Effects  of  Implementing  Proposed 
Policy  Changes 

1.  Anesthesia  Services  Furnished  by 
Nonanesthesiologists 

Under  this  flnal  rule,  we  will  no 
longer  allow  a  psychiatrist  who 
furnishes  ECT  and  the  associated 
anesthesia  service  to  be  paid  separately 
for  the  anesthesia  service.  We  will 
maintain  budget  neutrality  by  increasing 
the  work,  practice  expense,  and 
malpractice  expense  units  for  CPT  code 
90870  (electroconvulsive  therapy 
(includes  necessary  monitoring);  single 
seizure).  More  than  95  percent  of 
anesthesia  services  associated  with  ECT 
are  furnished  by  anesthesiologists  or 
CRNAs.  Thus,  it  is  relatively  uncommon 
for  psychiatrists  to  furnish  both  the  ECT 
and  the  related  anesthesia  service. 
According  to  1992  data,  psychiatrists 
nationally  furnished  approximately 
3,300  anesthesia  services  associated 
with  ECT,  and  allowed  amounts  for 
these  services  approximated  $270,000. 

Under  this  final  rule,  anesthesia 
payments  will  be  spread  over  all  ECT 
services.  Consequently,  since  the 
expenditures  for  anesthesia  services  by 
psychiatrists  are  relatively  low.  this 
change  should  have  only  a  limited 
impact  on  psychiatrists  collectively. 
However,  this  change  may  have  a 
greater  effect  on  those  few  psychiatrists 
who  furnish  both  ECT  and  the  related 
anesthesia  service  by  lowering  the 
payments  they  will  receive  beginning 
January  1, 1994. 

2.  Extending  Application  of  the  Site-of- 
Service  Payment  Differential 

We  apply  a  payment  limit  to  services 
that  are  routinely  furnished  in 
physicians'  offices  if  they  are  provided 
outside  of  the  office.  We  will  extend  the 
limit  to  two  more  situations. 

a.  Office  and  confirmatory 
consultations.  We  will  apply  the 
outpatient  limit  to  office  and 
confirmaiory  consultations  performed  in 
the  hospital  outpatient  department, 
making  our  policy  consistent  with 
payment  for  all  other  procediues  that 
are  routinely  furnished  in  physicians' 
offices.  We  beUeve  this  change  will 
result  in  the  redistribution  of  an 
estimated  $1.9  million  of  Medicare 
payments. 


b.  Hospital  inpatient  settings.  We  will 
extend  the  application  of  the  site-of- 
service  differential  to  hospital  inpatient 
settings.  We  believe  this  diange  will 
result  in  the  redistribution  of  an 
estimated  $8.6  million  of  Medicare 
payments. 

3.  Supplies  Other  Than  Drugs 

This  final  rule  will  affect  physicians 
who  perform  the  following  procedures 
in  an  office  setting:  (a)  Certain 
cystoscopy  procedures  in  the  CPT  code 
range  52005  through  52315.  (b)  Insertion 
of  temporary  indwelling  catheters. 
HCPCS  code  G0002.  (c)  Application  of 
Unna  boots,  CPT  code  29580,  (d) 
Closure  of  lacrimal  punctum  by  plug, 
CPT  code  68761,  and  (e)  Insertion  of 
implantable  venous  access  port.  CPT 
code  36533.  Individual  physicians  who 
provide  these  services  will  receive 
approximately  $18  for  supplies 
associated  with  the  application  of  Unna 
boots  and  temporary  indwelling 
catheters,  and  approximately  $32  for  the 
remaining  supplies  we  are  adding  to  the 
list.  Beneficiaries  who  require  these 
supplies  will  be  affected  by  small 
increases  in  their  coinsurance  for  these 
services  and  the  amounts  that 
nonparticipating  physicians  are 
permitted  to  bill  on  unassigned  claims. 

4.  Payment  Area  (Locality)  and 
Corresponding  GPQ  Changes 

We  will  convert  North  Carolina  and 
Ohio  to  statewide  payment  areas 
effective  January  1, 1994.  using  the  new 
RVU-weighted  State  GPCIs.  These 
changes  will  be  made  on  a  budget- 
neutral  basis  within  the  State.  However, 
some  modest  redistribution  in  payments 
will  occur  within  each  State.  In  general, 
payments  will  flow  from  urban  areas, 
which  usually  have  had  higher  GPCIs 
befcwe  the  change,  to  rural  areas,  which 
usually  have  had  lower  GPQs  before  the 
change.  We  estimate  these 
redistributions  will  be  modest,  generally 
in  the  range  of  1  to  2  percent  or  less. 
These  estimates  represent  aggregate 
effects  among  areas.  The  effect  on 
individual  physicians  will  vary 
depending  on  factors  such  as  the  mix 
and  volume  of  services. 

5.  Evaluation  and  Management  Services 

a.  Prolonged  evaluation  and 
management  services  (CPT  Modifier 
-21).  We  have  established  interim  RVUs 
for  the  new  1994  CPT  codes  99354  and 
99355  (prolonged  service  in  the  office) 
and  99356  and  99357  (prolonged 
inpatient  services).  We  anticipate  that 
the  volume  of  these  codes  will  be  low 


compared  to  the  total  volume  of  office 
and  inpatient  evaluation  and 
management  services.  We  believe 
payment  for  these  new  codes  will  result 
in  the  redistribution  of  an  estimated 
$15.7  million  of  Medicare  payments. 

b.  Ventilator  management  on  the 
same  day  as  an  evaluation  and 
management  service.  When  a  ventilator 
management  service  is  furnished  on  the 
same  day  as  an  evaluation  and 
management  service,  we  will  pay  either 
an  evaluation  and  management  code  or 
a  ventilation  management  code,  but  not 
both.  We  believe  this  new  policy  will 
result  in  the  redistribution  of  an 
estimated  $2.8  million  of  Medicare 
payments. 

6.  Payment  for  Standby  Surgical  Teams 

We  will  cover  the  services  of  standby 
surgical  teams  as  hospital  services 
beginning  January  1, 1994.  Most 
hospitals  that  provide  these  inpatient 
services  are  paid  for  these  services 
under  the  prospective  payment  system 
(PPS)  rates.  The  program  will  not 
experience  increased  costs,  because  no 
adjustment  will  be  made  to  the  PPS 
rates  to  reflect  any  added  costs. 
Medicare  beneficiaries  will  benefit  from 
this  provision  because  they  will  no 
longer  be  responsible  for  paying  for 
these  services;  that  is,  they  will  be 
treated  as  covered  hospital  services. 

7.  Clinical  Laboratory  Interpretation 
Services 

We  are  adding  four  additional  CPT 
codes  (84181,  84182,  88371,  and  88372) 
to  the  list  of  clinical  laboratory  tests  for 
which  a  clinical  laboratory 
interpretation  fee  will  be  recognized  if 
the  interpretation  is  furnished  by  a 
laboratory  physician.  These  codes  will 
be  assigned  the  same  RVUs  that  are 
uniformly  assigned  to  all  clinical 
laboratory  interpretation  services.  In 
1992.  the  allowances  for  all  clinical 
laboratory  interpretation  services  was 
approximately  $2.5  million.  Since  the 
codes  being  added  represent  new  CPT 
codes  that  cannot  be  directly 
crosswalked  to  any  previous  CPT  codes, 
we  are  unable  to  estimate  precisely  the 
expected  volumes  for  these  codes.  We 
believe  the  addition  of  these  four  codes 
will  result  in  the  redistribution  of  less 
than  $1  million  of  Medicare  payments. 

8.  Purchase  of  Physician  Pathology  TC 
Services 

We  are  adding  the  TC  services  of 
physician  pathology  services  purchased 
fix)m  another  laboratory  to  those 
services  subject  to  the  purchased 
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diagnostic  test  provision.  This  policy 
will  take  effect  for  services  furnished 
beginning  January  1, 1994.  Therefore,  if 
a  pathologist  bills  for  an  physician 
pathology  service  when  the  TC  is 
performed  by  an  outside  laboratory,  the 
fee  schedule  amount  for  the  purchased 
service  would  equal  the  lower  of  the 
billing  pathologist's  fee  schedule  or  the 
amount  he  or  she  paid  for  the  service. 
The  data  we  currently  collect  do  not 
allow  us  to  estimate  the  number  of  times 
these  TC  services  are  purchased  from  an 
outside  source.  Therefore,  we  cannot 
estimate  the  savings  associated  with  this 
policy  although  we  believe  the  savings 
will  not  be  significant. 

9.  CPT  Codes  for  Occupational  Therapy 
Furnished  by  Occupational  Therapists 
(OTs)  in  Independent  Practice 

We  will  permit  OTs  in  independent 
practice  to  bill  for  their  services  using 
the  physical  medicine  codes  they 
furnish  (CPT  codes  in  the  97000  series). 
There  will  be  no  impact  on  physicians 
who  bill  for  occupational  therapy  when 
it  is  "incident  to  a  physician  service" 
since  carriers  currently  permit 
physicians  to  bill  using  the  CPT 
phj-sical  medicine  codes.  We  do  not 
know  what  the  impact  of  the  policy  will 
be  for  independent  OTs  because  HCPCS 
code  H5300  is  defined  as  "Occupational 
Therapy"  and  we  do  not  know  the 
specific  CPT  codes  OTs  will  use  to  bill 
for  their  services  or  the  volume  of 
services  that  OTs  will  bill  under  the 
CPT  physical  medicine  codes.  However, 
we  believe  that  the  current  billing  for 
HCPCS  code  H5300,  Occupational 
Therapy,  will  decrease  and.  therefore, 
offset,  to  an  undetermined  extent,  the 
increase  in  payment  for  the  physical 
medicine  codes  that  will  be  made  to 
independent  OTs.  In  1992.  Medicare 
had  total  allowed  services  of  89,000  and 
total  allowed  charges  of  $1.8  million  for 
HCPCS  code  H5300. 

C.  Refinement  of  RVUs 

Section  1848(c)(2)(B)  of  the  Act 
provides  that  adjustments  in  RVUs  may 
not  cause  total  fee  schedule  payments  to 
differ  by  more  than  $20  million  fi'om 
what  they  would  have  been  had  the 
adjustments  not  been  made.  Thus,  the 
statute  allows  a  $20  million  tolerance 
for  increasing  or  reducing  total 
expenditures  under  the  physician  fee 
schedule.  We  have  determined  that  net 
increases  because  of  changes  in  RVUs 
and  policy  changes  would  have  added 
an  estimated  $45  million  to  projected 
CY  1994  expenditures  ($33  milHon  is 
attributable  to  RVU  refinement  and  new 


codes  and  $12  million  is  attributable  to 
policy  changes).  As  initially  required  by 
section  6102  of  OBRA  '89  and  now 
sections  13513  through  13517  of  OBRA 
'93.  we  must  implement  certain 
revisions  to  the  fee  schedule  in  a 
budget-neutral  manner.  Therefore,  it  is 
necessary  to  reduce  all  RVUs  by  0.1 
percent  to  account  for  the  refinements  of 
RVUs  on  existing  codes,  the  addition  of 
new  codes,  and  the  revision  of  payment 
policies. 

D.  Effect  on  Physician  Payments 

1.  Impact  Estimation  Methodology 

Physician  fee  schedule  impacts  were 
estimated  by  comparing  predicted 
physician  payments  using  the  RVUs 
estabhshed  for  1993  updated  for  1994, 
to  estimated  1994  payments  based  on 
revised  RVUs.  We  used  data  from  the 

1992  National  Claims  History  file  which 
we  updated  to  reflect  1994  payment 
rules  based  on  1993  and  1994  changes 
in  regulations  or  policy.  The  legislative 
changes  mandated  by  OBRA  '93  are  not 
included  in  this  impact  estimation. 

2.  Specialty  Level  Effects 

Using  a  5  percent  sample  file,  we  did 
an  analysis  of  the  estimated  impact  by 
specialty  in  Medicare  physician 
payment  from  a  fee  schedule  based  on 

1993  RVUs  to  one  using  the  revised 
RVUs.  In  general,  the  impact  of  the 
refinements  and  the  regulations  is 
extremely  modest.  Except  for  thoracic 
surgery,  the  changes  by  specialty  were 
in  the  range  of  plus  or  minus  0.2  percent 
writh  most  specialties  having  a  loss 
equal  to  the  -0.1  percent  budget- 
neutrahty  adjustment  made  to  all  RVUs 
as  explained  elsewhere. 

Thoracic  surgery  is  the  specialty  that 
shows  the  largest  change  of  ail  the 
specialties:  a  1.6  percent  increase  in 

1994  and  a  2.1  percent  increase  in  1996 
(fee  schedule  fully  effective).  This 
change  results  primarily  bom  the 
increase  in  the  practice  expense  RVUs 
for  coronary  artery  bypass  procediues. 

E.  Summary  of  OBRA  '93  Provisions 
1.  Practice  Expense 

As  fully  discussed  in  section  III.A.  of 
this  preamble,  section  13513  of  OBRA 
'93  requires  us  to  apply  an  adjustment 
to  practice  expense  RVUs  for  services 
for  which  practice  expense  RVUs 
exceed  128  percent  of  the  work  RVUs 
and  that  are  performed  less  than  75 
percent  of  the  time  in  an  office  setting. 
We  estimate  Medicare  program  savings 
of  $150  million  for  CY  1994  as  a  result 
of  this  provision  of  OBRA  '93. 


2.  Electrocardiograms 

Section  13514(a)  of  OBRA  '93  requires 
us  to  make  separate  payment  for  EKG 
interpretations  and  to  exclude  the  RVUs 
for  EKG  interpretations  from  the  RVUs 
for  visits  and  consultations.  Beginning 
January  1. 1994,  we  will  reduce  the 
RVUs  for  visits  and  consultations  by  the 
number  of  RVUs  that  were  added  to 
account  for  EKG  interpretations.  To 
ensure  budget  neutrality,  we  will  make 
a  0.3  percent  reduction  in  all  RVUs 
including  EKGs,  visits,  and 
consultations.  In  addition,  section 
13514(b)  of  OBRA  '93  requires  us  to 
reduce  the  transition  payments  for  1994 
by  a  percentage  necessary  to  ensure  the 
provision  is  budget  neutral  throughout 
the  remainder  of  the  transition  to  the 
physician  fee  schedule.  We  estimate 
that  a  0.7  percent  reduction  in  the 
transition  payment  amounts  determined 
for  1993  is  required  to  ensure  budget 
neutrality  for  1994  and  1995. 

3.  New  Physician/Practitioner 
Adjustment 

Effective  for  services  furnished 
begiiming  January  1. 1994,  Medicare 
payments  for  services  furnished  by  new 
physicians  and  practitioners  will  be  the 
same  as  for  services  furnished  by 
established  physicians  and 
practitioners.  "To  maintain  budget 
neutrality,  we  will  apply  a  0.9  percent 
reduction  to:  (a)  All  RVU  and  transition 
amounts  for  physicicin  services,  other 
than  anesthesia  services,  (b)  anesthesia 
CFs.  and  (c)  the  prevailing  charge  or  fee 
schedule  amoimt  for  praaitioner 
services. 

4.  Anesthesia  Services 

Section  13516  of  OBRA  '93  revises  the 
methodology  for  calculating  the 
allowance  for  the  medical  direction 
physician  service  and  the  medically 
directed  CRNA  service.  Beginning 
January  1, 1994,  the  allowances  are 
calculated  on  a  percentage  of  the 
allowance  for  the  anesthesia  service 
personally  performed  by  the 
anesthesiologist.  For  services  furnished 
in  1994,  each  allowance  will  be  based 
on  50  percent  of  120  percent  of  the 
allowance  for  the  personally  performed 
anesthesia  service.  The  120  percent  will 
be  reduced  by  5  percent  each 
subsequent  year  so  that  for  services 
furnished  in  1998,  the  allowance  for 
both  the  medical  direction  physician 
service  and  the  anesthesia  service 
furnished  by  the  medically  directed 
CRNA  will  be  reduced  from  60  percent 
to  50  percent  of  the  personally 
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p^^^rmed  allowance  over  the  4-year 
period.  We  estimate  Medicare  program 
savings  of  $50  million  forCY  1994  as  a 
result  of  this  provision  of  OBRA  '93. 

5.  Limiting  Charge 

Section  13517  of  OBRA  '93  expands 
the  scope  of  the  limiting  charge 
protection  under  S  424.48  beginning 
January  1, 1994  to  include  items  and 
services  that  could  be  paid  under  the 
physician  fee  schedule  but.  in 
accordance  with  section  1848(j)(3)  of  the 
Act,  we  have  elected  not  to  include  in 
the  physician  fee  schedule.  These 
services  include  drugs  and  biologicals 
that  are  furnished  iocident  to 
physicians'  services.  Thus,  these  drugs 
and  biologicals  will  now  be  subject  to 
the  limiting  charge  provision.  In 
addition,  the  limiting  charge  provision 
will  apply  to  nonparticipating  suppliers 
or  other  persons. 

F.  Rural  Hospital  Impact  Statement 

Section  1102(b)  of  the  Act  requires  the 
Secretary  to  prepare  a  regulatory  impact 
analysis  if  a  rule  may  have  a  significant 
impact  on  the  operations  of  a  substantial 
number  of  small  rural  hospitals.  This 
analysis  must  conform  to  the  provisions 
of  section  604  of  the  RFA.  For  purposes 
of  section  1102(b)  of  the  Act.  %ve  define 
a  small  rural  hospital  as  a  hospital  that 
is  located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds. 

This  final  rule  will  have  little  direct 
effect  on  payments  to  rural  hospitals 
since  this  rule  will  change  only 
payments  made  to  physicians  and 
certain  other  practitioners  under  Part  B 
of  the  Medicare  program  and  will  make 
no  change  in  payments  to  hospitals 
under  Part  A.  Therefore,  we  do  not 
believe  the  changes  will  have  a  ma)or. 
indirect  effect  on  rural  hospitals. 

Therefore,  we  are  not  preparing  an 
analysis  for  section  1102(b)  of  the  Act 
since  we  have  determined,  and  the 
Secretary  certifies,  that  this  rule  will'not 
have  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals. 

List  of  Subjects 

42  CFR  Part  405 

Administrative  practice  and 
procedure.  Health  EaciUties.  Health 
professions.  Kidney  diseases.  Medicare. 
Reporting  and  recordkeeping 
requirements.  Rural  areas.  X-rays. 

42  CFR  Part  414 

Administrative  practice  and 
pro.  edure.  Health  facilities.  Health 


professions.  Medicare,  Physicians. 
Reporting  and  recordkeeping 
requirements. 

42  CFR  chapter  IV  is  amended  as  set 
forth  below: 

PART  40S-f  EOERAL  HEALTH 
INSURANCE  FOR  THE  AGED  AND 
DISABLED 

A.  Part  405  is  amended  as  set  forth 
below: 

SubfMul  D— Principles  of 
Reimbursement  for  Services  by 
Hospital-Based  Physicians 

1.  The  authority  citation  for  part  405. 
subpart  D  continues  to  read  as  follows: 

Authority:  Sec*.  1102, 1871,  and  1887  of 
the  Social  Security  Act  as  amended  (42 
use.  1302. 1395hh,  and  139Sxx). 

2.  In  §  405.480.  the  introductory  text 
of  paragraph  (a)  and  paragraphs  (a)(1) 
through  (a)(3)  are  revised  to  read  as 
follows: 

{405.480    Payment  for  aervicM  o( 
physicians  to  providers:  General  niles. 

(a)  Allowable  costs.  Except  as 
specified  otherwise  in  §405.465, 
§  405.466.  or  §  413.102  of  this  chapter, 
costs  that  a  provider  incurs  for  services 
of  physicians  are  allowable  only  if  the 
following  conditions  are  met: 

(1)  The  services  do  not  meet  the 
conditions  in  §  405.550(b)  regarding  fee 
schedule  payment  for  services  of 
physicians  to  an  individual  patient  of  a 
provider. 

(2)  The  services  include  a  surgeon's 
supervision  of  services  of  a  qualified 
anesthetist,  but  do  not  include 
physician  availability  services,  except 
for  reasonable  availability  services 
furnished  for  emergency  rooms  and  the 
services  of  standby  surgical  team 
physicians. 

(3)  The  provider  has  incurred  a  cost 
for  salary  or  other  compensation  it 
fiimishod  the  physician  for  the  services. 


Subpart  F— Services  of  Physicians  In 
Providers 

3.  The  authority  citation  for  part  405, 
subpart  F  is  reviijed  to  read  as  follows: 

Authority:  Sees.  1102.  1814(b).  1832. 
1833(a).  1834(b).  1842  (b)  and  (h),  1848, 1861 
(b)  and  (v).  1862(a)(14),  1866(a).  1871, 1881, 
1886. 1887.  and  1889  of  the  Social  Security 
Act  as  amended  (42  U.S.C.  1302. 1395fl[b), 
1395k.  13951(a).  1395m(b).  1395u  (b)and  (h). 
1395W-4. 1395X  (b)  and  (v).  1395y(a)(14). 
1395cc(a).  1395hh.  1395iT.  1395ww,  1395xx. 
and  139Szz). 


4.  Section  405.550  is  amended  as  set 
forth  below: 

a.  hi  paragraphs  (a)  and  (e)(1),  remove 
the  reference  to  "part  415"  and  add.  in 
its  place,  a  refierenca  to  "part  414". 

b.  Paragraph  (c)  is  revised  to  read  as 
follows: 

§405.550    Condition*  for  payment  Of 
charges  (or  physicians'  services  to  patients 
in  providers:  General  provisions. 

«        •        •        •        • 

(c)  Services  of  physicians  to  providers. 
If  a  physician  furnishes  services  in  a 
provider  that  do  not  meet  the 
requirements  in  paragraph  (b)  of  this 
section  but  are  related  to  patient  care 
furnished  by  the  provider,  the 
intermediary  pays  for  those  services,  if 
otherwise  covered,  under  the  rules  in 
§§  405.480  and  405.481  on  the  basif  of 
reasonable  cost  or  the  prospective 
payment  system,  as  appropriate,  for 
physicians'  services  to  providers. 


§405.5S1    (Amanded] 

5.  In  §  405.551(a),  remove  the 
reference  to  "part  415"  and  add,  in  Its 
place,  a  reference  to  "part  414". 

PART  414-PAYMENT  FOR  PART  B 
MEDICAL  AND  OTHER  HEALTH 
SERVICES 

B.  Part  414  is  amended  as  set  forth 
below: 

Subpart  A— General  Provisions 

1.  The  authority  citation  for  part  414, 
subpart  A  is  revised  to  read  as  follows: 

Authority:  1102. 1832, 1833. 1834. 1842. 
1848. 1861  (b)  and  (s).  1862, 1^66, 1871.  and 
1881  of  the  Social  Security  Act  as  amended 
(42  U.S.C  1302. 1395k.  13951, 1395m.  1395u. 
1395W.-4. 1395X  (b)  and  (s),  1395y.  1395cc, 
1395hh.  and  139Srr). 

§414.2    [Amended] 

2.  In  §  414.2.  in  the  definition  of 
Physicians'  services,  in  paragraph  (1). 
remove  the  words  "doctors  of 
chiropracty"  and  add,  in  their  pbce.  the 
word  "chiropractors". 

3.  In  §  414.4.  paragraph  (b)  is  revised 
to  read  as  follows: 

§  41 4.4    Fee  schedule  areas. 

•  •        •        •        • 

(b)  Statewide  areas.  HCFA  recognizes 
statewide  fee  schedule  areas  for 
Minnesota.  Nebraska,  North  Carolina. 
Ohio,  and  Oklahoma. 

*  •        *        •        * 

4.  In  §414.22,  paragraph  (b)(3)  is 
added  to  read  as  follows: 
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§414.22    Relative  value  units  (RVUs). 

•        •        * 


*        * 


IM  Practice  expense  RVUs. 


[3]  For  services  furnished  beginning 
calendar  year  (CY)  1994,  for  which  1994 
practice  expense  RVUs  exceed  1994 
work  RVUs  and  that  are  performed  in 
onice  settings  less  than  75  percent  of  the 
time,  the  1994, 1995,  and  1996  practice 
expense  RVUs  are  reduced  by  25 
percent  of  the  amount  by  which  they 
exceed  the  number  of  1994  work  RVUs. 
Practice  expense  RVUs  are  not  reduced 
to  less  than  128  percent  of  1994  work 
RVUs. 


5.  Section  414.32  is  revised  to  read  as 
follows: 

§  414.32    Determining  payments  for  certain 
physicians'  services  furnished  in  facility 
settings. 

(a)  Definition.  As  used  in  this  section, 
facility  settings  include  the  following 
facilities: 

(1)  Hospital  outpatient  departments, 
including  clinics  and  emergency  rooms. 
!  (2)  Hospital  inpatient  departments. 

(3)  Comprehensive  outpatient 
rehabilitation  facilities. 

(4)  Comprehensive  inpatient 
rehabilitation  facilities. 

(5)  Inpatient  psychiatric  facilities. 

(b)  General  rule.  If  physicians' 
services  of  the  type  routinely  furnished 
in  physicians'  offices  are  furnished  in 
facility  settings,  the  fee  schedule 
amount  for  those  services  is  determined 
by  reducing  the  practice  expense  RVUs 
for  the  service  by  50  percent. 

(c)  Services  covered  by  the  reduction. 
HCFA  establishes  a  list  of  services 
routinely  furnished  in  physicians' 
offices  nationally.  Services  furnished  at 
least  50  percent  of  the  time  in 
physicians'  offices  are  subject  to  this 
reduction. 

(d)  Services  excluded  from  the 
reduction.  The  reduction  established 
under  this  section  does  not  apply  to  the 
following: 

(1)  Rural  health  clinic  services. 

(2)  Surgical  services  included  on  the 
ambulatory  surgical  center  covered  list 
of  procedures  published  under 

§  416.65(c)  of  this  chapter. 

(3)  Anesthesiology  services  and 
diagnostic  and  therapeutic  radiology 
services. 

§414.42    [Amended] 

6.  In  §  414.42(a),  remove  the  word 
"Except"  and  add  in  its  place  the  words 
"For  services  furnished  during  CYs 
1<»92  and  1993,  except". 


7.  In  §  414.46,  paragraph  (d)  is  revised 
to  read  as  follows: 

§  41 4.46    Additional  rules  for  payment  of 
anestt>esia  services. 

•        •        •        •        • 

(d)  Physician  medically  directs 
concurrent  anesthesia  procedures. 
HCFA  uses  ono  of  the  following 
methodologies  to  determine  the  fee 
schedule  amount  for  concurrent 
medically  directed  anesthesia  services 
furnished  by  a  physician  during  a 
specified  CY: 

(1)  CYs  1992  and  1993.  Payment  is 
based  on  the  anesthesia-specific  fee 
schedule  CF,  reduced  base  units,  and 
anesthesia  time  units.  For  purposes  of 
this  paragraph,  one  anesthesia  time  unit 
is  equivalent  to  30  minutes  of  anesthesia 
time,  and  fractions  of  a  30-minute 
period  are  recognized  as  fractions  of  an 
anesthesia  time  unit.  The  ba.se  unit  of 
each  concurrent  medically  directed 
anesthesia  procedure  furnished  by  a 
physician  is  reduced  by  the  following 
percentages: 

(i)  Two  procedures — 10  percent. 

(ii)  Three  procedures — 25  percent. 

(iii)  Four  procedures — 40  percent. 

(iv)  If  cataract  or  iridectomy 
anesthesia  is  one  of  the  concurrent 
medically  directed  anesthesia 
procedures — 10  percent. 

(2)  Beginning  CY  1994.  Payment  is 
based  on  a  specified  percentage  of  the 
allowance  recognized  for  the  anesthesia 
service  personally  performed  by  a 
physician  alone.  The  following 
percentages  apply  for  the  years 
specified: 

(i)  CY  1994—60  percent  of  the 
allowance  for  personally  performed 
procedures. 

(ii)  CY  1995—57.5  percent  of  the 
allowance  for  personally  performed 
procedures. 

(iii)  CY  1996—55  percent  of  the 
allowance  for  personally  performed 
procedures. 

(iv)  CY  1997—52.5  percent  of  the 
allowance  for  personally  performed 
procedures. 

(v)  CY  1998  and  thereafter— 50 
percent  of  the  allowance  for  personally 
performed  procedures. 
•        •        •        •        • 

8.  Section  414.48  is  revised  to  read  as 
follows: 

§  414.48    Limits  on  actual  charges  of 
nonparticipating  suppliers. 

(a)  General  rule.  A  supplier,  as 
defined  in  §400.202  of  this  chapter, 
who  is  nonparticipating  and  does  not 
accept  assignment  may  charge  a 


beneficiary  as  amount  up  to  the  limiting 
charge  described  in  paragraph  (b)  of  this 
section. 

(b)  Specific  limits.  For  items  or 
services  paid  under  the  physician  fee 
schedule,  the  limiting  charge  is  115 
percent  of  the  fee  schedule  amount  for 
nonparticipating  suppliers.  For  items  or 
services  HCFA  excludes  from  payment 
under  the  physician  fee  schedule  (in 
accordance  with  section  1848  (j)(3)  of 
the  Act),  the  limiting  charge  is  115 
percent  of  95  percent  of  the  payment 
basis  applicable  to  participating 
suppliers. 

9.  Section  414.60  is  revised  to  read  as 
follows: 

§  41 4.60    Paynrwnt  for  the  services  of 
certified  registered  nurse  anestttetists. 

(a)  CYs  1992  and  1993.  For  services 
furnished  during  CYs  1992  and  1993, 
the  CF  for  certified  registered  nurse 
anesthetist  (CRNA)  services  cannot 
exceed  the  CF  for  a  service  personally 
performed  by  an  anesthesiologist. 
Medical  or  surgical  services  specifically 
listed  in  program  operating  instructions 
and  furnished  by  a  CRNA  during  CYs 
1992  and  1993  are  paid  under  the  CRNA 
fee  schedule  in  the  same  manner  as 
physicians'  services  under  §414. 44(d). 

(b)  Beginning  CY  1994.  The  allowance 
for  an  anesthesia  service  furnished  by  a 
medically  directed  CRNA  beginning  CY 
1994  is  based  on  a  fixed  percentage,  as 
specified  in  §  414.46(d)(2),  of  the 
allowance  recognized  for  the  anesthesia 
service  personally  performed  by  the 
physician  alone. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance;  and  l^ograni  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  November  3, 1993. 

Bruce  C.  Vladeck, 

Administrator,  Health  Care  Financing 
Administration. 

Dated:  November  10. 1993. 
Donna  E.  Shalala, 

Secretary. 

Note:  The  following  addenda  will  not 
appear  in  the  annual  Code  of  Federal 
Regulations. 

Addendum  A — Explanation  and  use  of 
Addenda  B  Through  F 

The  addenda  on  the  following  pages 
provide  various  data  f>ertaining  to  the 
Medicare  fee  schedule  for  physicians' 
services  furnished  in  1994.  Addendum 
B  contains  the  RVUs  for  work,  practice 
expense,  and  malpractice  expense,  and 
other  information  for  all  services 
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incluci^d  in  the  physician  fee  schedule. 
Adaendum  C  provides  interim  RVUs 
and  related  information,  including  the 
update  factor  indicators  for  codes  that 
are  new  or  revised  in  1994.  or  that  were 
designated  as  carrier-priced  procedures 
for  the  1993  fee  scheciule.  Edch  code 
listed  in  Addendum  C  is  also  included 
in  Addendum  B.  Further  explanations 
of  the  information  in  these  addenda  are 
provided  at  the  beginning  of  each 
addendum. 

To  compute  a  fee  schedule  amount 
according  to  the  formula  provided  in  the 
final  rule,  use  the  RVUs  listed  in 
Addendum  B  and  the  CPQs  listed  in 
Addendum  D  of  this  final  rule.  In 
applying  the  formula,  use  a  CF  of 
$35,158  for  services  designated  as 
surgical,  a  CT  of  $33,718  for  primary 
care  services,  and  a  CF  of  $32,905  for 
other  nonsurgical  services. 

The  resulting  fee  schedule  amount 
does  not  reflect  the  effiects  of  the 
transition  rules.  That  is,  if  a  service  is 
subject  to  the  transition  in  a  fee 
schedule  area,  the  payment  amount  for 
that  service  will  be  an  amount  greater  or 
less  than  the  fee  schedule  amount.  An 
individual  can  obtain  the  fee  schedule 
payment  amounts  in  his  or  her  area  by 
contactir\g  the  local  Medicare  carrier. 

Addendum  E  replaces  Addendum  D 
in  the  November  1992  notice  (57  FR 
56157).  This  addendum  lists  the 
procedure  codes  that  will  be  subject  to 
the  site-of-service  differential  in  1994. 

Addendum  F  replaces  Addendum  C 
in  the  November  25, 1991,  final  rule  (56 
FR  59811).  This  addendum  lists  the 
procedures  codes  for  which  Medicare 
pays  a  separate  supply  allowance. 

Addendum  B — 1994  Relative  Value 
Unite  (RVUs)  and  Related  Information 
Used  in  Determining  Medicare 
Payments  for  1994 

This  addendum  contains  the 
following  information  for  each  HCPCS 
code  in  level  1  (CPT)  and  level  2  (alpha- 
numeric HCPCS).  except  for  alpha- 
numeric codes  beginning  with  B  (enteral 
and  parenteral  therapy).  E  (durable 
medical  equipment).  K  (temporary 
codes  for  nonphysician  services  or 
items),  or  L  (orthotics),  and  codes  for 
anesthesiology. 

1.  HCPCS  code.  This  is  the  CPT  or 
level  2  HCPCS  number  for  the  service. 
Level  2  HCPCS  codes  are  included  at 
the  end  of  this  addendum. 

2.  Modifier.  A  modifier  is  shown  if 
there  is  a  TC  (modifier  TC)  and  a  PC 
(modifier  -26)  for  the  service.  If  there  is 
a  PC  and  a  TC  for  the  service. 
Addendum  B  contains  three  entries  for 


the  code:  one  for  the  global  values  (both 
professional  and  technical);  one  for 
modifier -26  (PC),  and  one  for  modifier 
TC  The  global  service  is  not  designated 
by  a  modifier,  and  physicians  must  bill 
using  the  code  without  a  modifier  if  the 
physician  furnishes  both  the  PC  and  the 
TC  of  the  service. 

3.  Status  indicator.  This  indicator 
shows  whether  the  HCPCS  code  is  in 
the  physician  fee  schedule  and  whether 
it  is  separately  payable  if  the  service  is 
covered. 

A=Active  code.  These  codes  are 
separately  paid  under  the  physician  fee 
schedule  if  covered.  There  will  be  RVUs 
and  payment  amounts  for  codes  with 
this  status.  The  presence  of  an  "A" 
indicator  does  not  mean  that  Medicare 
has  made  a  national  decision  regarding 
the  coverage  of  the  service.  Carriers 
remain  responsible  for  coverage 
decisions  in  the  absence  of  a  national 
Medicare  policy. 

B=Payment  for  covered  services  are 
always  bundled  into  payment  for  other 
services  not  specified.  There  will  be  no 
RVUs  or  payment  amounts  for  these 
codes,  and  no  separate  payment  is  ever 
made.  If  these  services  are  covered, 
payment  for  them  is  subsumed  by  the 
payment  for  the  services  to  which  they 
are  incident.  (An  example  is  a  telephone 
call  from  a  hospital  nurse  regarding  care 
of  a  patient.) 

C=Carrier-prit:ed  codes.  Carriers  will 
establish  RVUs  and  payment  amounts 
for  these  services,  generally  on  a  case- 
by-case  basis  following  review  of 
documentation,  such  as  an  operative 
report. 

D=Deleted  codes.  These  codes  are 
deleted  effective  with  the  beginning  of 
the  CY.  The  codes  were  deleted  because 
they  were  infirequently  used  or  were 
replaced  by  new  or  revised  codes  for 
procedures  that  were  formerly  billed 
under  a  deleted  code. 

E=Excluded  from  physician  fee 
schedule  by  regulation.  These  codes  are 
for  items  or  services  that  HCFA  chose  to 
exclude  from  the  physician  fee  schedule 
payment  by  regulation.  No  RVUs  or 
payment  amounts  are  shown,  and  no 
payment  may  be  made  under  the 
physician  fee  schedule  for  these  codes. 
Payment  for  them,  if  they  are  covered, 
continues  under  reasonable  charge  or 
other  payment  procedures. 

G=Code  not  valid  for  Medicare 
purposes.  Medicare  does  not  recognize 
codes  assigned  this  status.  Medicare 
uses  another  code  for  reporting  of.  and 
payment  for.  these  services. 


N=Noncovered  service.  These  codes 
are  noncovered  services.  Payment  may 
not  be  made  for  these  codes. 

P=Bundled  or  excluded  codes.  There 
are  no  RVUs  and  no  payment  amounts 
for  these  services.  No  separate  payment 
should  be  made  for  them  under  the 
physician  fee  schedule. 
— If  tlie  item  or  service  is  covered  as 
incident  to  a  physician  service  and  is 
furnished  on  the  same  day  as  a 
physician  service,  payment  for  it  is 
bundled  into  the  payment  for  the 
physician  service  to  which  it  is 
incident  (an  example  is  an  elastic 
bandage  furnished  by  a  physician 
incident  to  a  physician  ser\'ice). 
— If  the  item  or  service  is  covered  as 
other  than  incident  to  a  physician 
service,  it  is  excluded  from  the 
physician  fee  schedule  (for  example, 
colostomy  supplies)  and  is  paid  under 
the  other  payment  provisions  of  the 
Act. 

R=Restricted  coverage.  Special 
coverage  instructions  apply.  If  covered, 
the  service  is  carrier-priced. 

T=Injections.  There  are  RVUs  and 
payment  amounts  for  these  services,  but 
they  are  only  paid  if  there  are  no  other 
services  payable  under  the  physician  fee 
schedule  billed  on  the  same  date  by  the 
same  provider.  If  any  other  services 
payable  under  the  physician  fee 
schedule  are  billed  on  the  same  date  by 
the  same  provider,  these  services  are 
bundled  into  the  serv!ce(s)  for  which 
payment  is  made. 

X=Exclusion  by  law.  These  codes 
represent  an  item  or  service  that  is  not 
within  the  definition  of  "physician 
services"  for  physician  fee  schedule 
payment  purposes.  No  RVUs  or 
payment  amounts  are  shown  for  these 
codes,  and  no  payment  may  be  made 
under  the  physician  fee  schedule. 
(Examples  are  ambulance  services  and 
clinical  diagnostic  laboratory  services). 

4.  Description  of  code.  This  is  an 
ahbreviated  version  of  the  narrative 
description  of  the  code. 

5.  IVor^  RVUs.  These  are  the  RVUs  for 
the  physician  work  for  this  service  for 
1994. 

6.  Practice  expense  RVUs.  The.se  are 
the  RVUs  for  the  practice  expense  for 
the  service  for  1994.  Codes  that  are 
subject  to  the  OBRA  '93  practice 
expense  reduction  are  identified  by  an 
asterisk  in  this  column. 

7.  Malpractice  expense  RVUs.  These 
are  the  RVUs  for  the  malpractice 
expense  for  the  service  for  1994. 

8.  Total  RVUs.  This  is  the  sum  of  the 
work,  practice  expense,  and  malpractice 
expense  RVUs  for  1994. 
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9.  Global  period.  This  indicator  shows 
the  number  of  days  in  the  global  period 
for  the  code  (0. 10.  or  90  days).  An 
explanation  of  the  alpha  codes  follows: 

MMM=The  code  describes  a  service 
furnished  in  uncomplicated  maternity 
cases  including  antepartum  care, 
delivery,  and  postpartum  care.  The 
usual  global  surgical  concept  does  not 
apply.  See  the  1994  Physicians'  Current 
Procedural  Terminology  for  specific 
definitions. 


XXX=The  global  concept  does  not 
apply. 

YYY=The  global  [>eriod  is  to  be  set  by 
the  carrier  (for  example,  unlisted 
surgery  codes.) 

ZZZ=The  code  is  part  of  another 
service  and  falls  within  the  global 
period  for  the  other  service. 

10.  Update  indicator.  This  column 
indicates  whether  the  update  for 
singical  procedures,  primary  care 
services,  or  other  nonsurgical  sen-ices 


applies  to  the  HCPCS  code  in  column  1. 
A  "0"  appears  in  this  field  for  codes  thj>t 
are  deleted  in  1994  or  are  not  padd 
under  the  physician  fee  schedule.  A  "P" 
in  this  column  indicates  that  the  update 
and  CF  for  prinury  care  services  applies 
to  this  code.  An  "N"  in  this  column 
indicates  that  the  update  and  CF  for 
other  nonsurgical  services  applies  to 
this  code.  An  "S"  in  this  column 
indicates  that  the  separate  update  and 
CF  for  surgical  procedures  applies. 


Adoo<oum  B.— Relative  Value  Units  (RVUs)  and  Related  Information 
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MOO 


Sta- 
tus 


Description 


Acne  surgery 

Drainage  of  skin  atjscess _ 

Drainage  of  skin  at>scess  ..__ 

Drainage  of  pitonidal  cyst  . . 

Drainage  of  pilontdal  cyst 

Remove  foreign  body  _ 

Remove  forei^  txxJy  _ 

Drainage  of  hematoma/f)ux1  ... 
Punctwe  drainage  of  lesion  ... 

Comptex  drainage,  wound 

Surgical  cleansing  of  skin  

Additional  cleansing  of  skin 

Surgical  cleansing,  abrasion  „ 

Surgica)  cleansing  of  skin  

Cleanstng  of  skirVtissue  ._ 

Cteanstf>g  of  liss'je/muscle 

Cleansing  tssue'muscle/lx)ne 

Trim  skin  lesion  

Trim  2  to  4  skin  lesions 

Trim  over  4  skm  lesk>ns' 

Biopsy  of  skin  lesion  

Biopsy,  each  added  lesion 

Removal  of  skin  tags _ 

Removal  of  added  skin  tags  .. 

Shave  skin  lesion  _. 

Shave  skin  lesion  .„ 

Shave  skin  lesion  

Shave  skin  lesion  _.-_., 

Shave  skin  lesion  „ 

Shave  skin  lesion  ._ 

Shave  skin  leskm  

Shave  skin  lesion  _ 

Shave  skin  leswn 

Shave  skin  lesion  

Shave  skin  lesion 

Shave  skin  lesion  ._ 

Removal  of  sk»i  lesion 

Removal  of  skin  lesion 

Removal  of  skin  lesion , 

Removal  of  skin  lesion 

Removal  of  sktn  lesion  __. 

Removal  of  skin  lesion  

Removal  of  skin  lesion  

Removal  of  skin  lesion  

Removal  of  skin  lesion 

Removal  of  skin  lesion 

Removal  of  skin  lesion 

Removal  of  skin  lesion  

Removal  of  skin  lesion  

Removal  of  skin  leskm  

Removal  of  skin  lesion  

Removal  of  skin  lesion  
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1.35 

1.13 

2.51 

1.64 

2.43 

120 

2.67 

1.50 

1.16 

222 

0.92 

0.46 

0.51 

0.83 

1.13 

1.85 

2:31 

0.43 

0.67 

0.87 

0.82 

0.41 

0.70 

0.26 

0.52 

086 

1.06 

125 

0.68 

1.00 

1  15 

143 

C.74 

1.06 

121 

1.64 

0.87 

1.28 

1  58 

1  89 

2.17 

274 

102 

1  50 

1.73 

2.14 

2.60 

3  77 

1.11 

1.58 

1.84 

2.47 
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expense 
RVUs? 


0.32 

0.44 

0.65 

0.51 

1.12 

0.47 

1.01 

0.49 

038 

1.06 

0.40 

0.26 

0.40 

0.57 

0.66 

183 

2.85 

0.37 

0.51 

0.41 

0.52 

0.29 

0.43 

0.17 

0.54 

0.68 

090 

1.38 

0.53 

0.72 

0.95 

1.42 

0.70 

0.86 

1  13 

151 

054 

0.68 

0.90 

1.18 

1.40 

1  90 

0.53 

0.72 

0J5 

132 

1.41 

1.85 

0.70 

0.86 

1.13 

147 


practce 
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0.03 
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0.05 
0.16 
0.05 
0.12 
0.05 
0.05 
0.18 
0.04 
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0.04 
0.06 
0.08 
0.34 
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0.03 
0.05 
0.04 
0.04 
0.02 
0.04 
0.02 
0.05 
0.06 
0.09 
0.17 
0.05 
0.07 
0.10 
0.17 
0.06 
0.08 
0.11 
0.15 
0.05 
0.06 
0.09 
0.13 

ai7 

0.33 
0.05 
0.07 
0.10 
0.15 
0.16 
029 
0.06 
0.08 
0.11 
0.15 


Total 


1.70 

1.61 

322 

2.20 

3.71 

1.72 

3.80 

2.04 

1.59 

3.46 

1.36 

0.74 

0.95 

1.46 

1.87 

4.02 

5.66 

0.83 

123 

1.32 

1.38 

0.72 

1.17 

0.45 

1.11 

1.60 

2.05 

2.80 

125 

1.79 

220 

3.02 

1.50 

2.00 

2.45 

3.30 

1.46 

2.02 

2.57 

3.20 

3.74 

4.97 

1.60 

2.29 

2.78 

3.61 

4.17 

5.91 

1.87 

2.52 

3.08 

4.09 
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sta- 
tus 


Description 


ork 
Us 

Practice 
expense 
RVUs  2 

Mal- 
practice 
RVUs 

Total 

Global 
penod 

Up- 
date 

3.41 

1.49 

0.14 

5.04 

010 

s 

4.49 

1.80 

0.18 

6.47 

010 

s 

2.61 

2.71 

0.44 

5.76 

090 

s 

3.84 

2.93 

0.47 

7.24 

090 

s 

2.39 

2.44 

0.36 

5.19 

090 

s 

3.84 

2.02 

0.34 

6.20 

090 

s 

3.13 

2.81 

0.45 

6.39 

090 

s 

4.31 

2.49 

0.49 

7.29 

090 

s 

1.38 

1.14 

0.10 

2.62 

010 

s 

1.90 

1.41 

0.12 

3.43 

010 

s 

2.06 

1.84 

0.16 

4.06 

010 

s 

2.33 

2.28 

021 

4.82 

010 

s 

2.56 

2.62 

026 

5.44 

010 

s 

3.42 

3.14 

0.50 

7.06 

010 

s 

1.30 

1.35 

0.12 

2.77 

010 

s 

1.94 

1.77 

0.16 

3.87 
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s 

2.32 

2.22 

0.19 

4.73 
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s 

2.91 

2.61 

0.25 

5.77 
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s 

3.42 

3.25 

0.32 

6.99 

010 

s 

4.25 

3.45 

0.52 

8.22 

010 

s 

1.50 

1.67 

0.15 

3.32 

010 

s 

2.42 

2.11 

0.18 

4.71 

010 

s 

2.91 

2.60 

0.23 

5.74 

010 

s 

3.49 

3.04 

028 

6.81 

010 

s 

4.55 

3.55 

0.33 

8.43 

010 

s 

5.92 

4.37 

0.61 

10.90 

010 

s 

0.32 

0.32 

0.03 

0.67 

000 

s 

023 

0.23 

0.02 

0.48 

222 

s 

0.32 

0.32 

0.03 

0.67 

000 

s 

0.20 

.0.19 

0.02 

041 

777 

s 

1.14 

0.45 

0.04 

1.63 

000 

s 

0.56 

0.52 

0.05 

1.13 

777 

s 

0.38 

0.25 

0.02 

0.65 

777 

s 

0.37 

0.39 

0.04 

0.80 

000 

s 

1.68 

2.12 

0.19 

3.99 

010 

s 

2.40 

2.85 

0.36 

5.61 

010 

s 

1.32 

1.00 

0.12 

2.44 

000 

s 

1.55 

0.94 

0.09 

2.58 

010 

s 

2.87 

2.60 

024 

5.71 

010 

s 

0.65 

0.52 

0.05 

1.22 

010 

s 

2.59 

2.70 

0.44 

5.73 

010 

s 

5.21 

4.57 

0.93 

10.71 

090 

s 

6.43 

4.87 

1.02 

12.32 

090 

s 

0.53 

0.25 

0.02 

0.80 

000 

s 

0.81 

0.41 

0.03 

1.25 

000 

s 

0.00 

0.00 

0.00 

0.00 

000 

s 

0.00 

0.00 

0.00 

0.00 

000 

s 

0.00 

0.00 

0.00 

OOO 

000 

s 

0.00 

0.00 

0.00 

0.00 

000 

s 

0.00 

0.00 

0.00 

0.00 

000 

s 

0.00 

0.00 

0.00 

0.00 

000 

s 

0.00 

0.00 

0.00 

0.00 

XXX 

s 

6.11 

•7.82 

1.50 

15.43 

090 

s 

6.72 

•8.60 

1.63 

16.95 

090 

s 

1.53 

•3.95 

0.83 

6.31 

090 

s 

0.00 

0.00 

0.00 

0.00 

XXX 

N 

0.00 

0.00 

0.00 

0.00 

XXX 

N 

0.00 

0.00 

0.00 

0.00 

XXX 

N 

1.67 

0.58 

0.05 

2.30 

010 

N 

1.83 

0.80 

0.07 

2.70 

010 

N 

2.21 

1.15 

0.10 

3.46 

010 

N 

2.84 

1.49 

0.14 

4.47 

010 

N 

3.66 

1.80 

0.19 

5.65 

010 

N 

4.12 

1.82 

0.19 

6.13 

010 

S 

1.73 

0.75 

0.06 

2.54 

010 

N 

1.96 

1.04 

0.08 

3.08 

010 

N 

2.44 

1.20 

0.10 

3.74 

010 

N 

11444 

11446 

11450 

11451 

11462 

11463 

11470 

11471 

11600 

11601 

11602 

11603 

11604 

11606 

11620 

11621 

11622 

11623 

11624 

11626 

11640 

11641 

11642 

11643 

11644 

11646 

11700 

11701 

11710 

11711 

11730 

11731 

11732 

11740 

11750 

11752 

11755 

11760 

11762 

11765 

11770 

11771 

11772 

11900 

11901 

11920 

11921 

11922 

11950 

11951 

11952 

11954 

11960 

11970 

11971 

11975 

11976 

11977 

12001 

12002 

12004 

12005 

12006 

12007 

12011 

12013 

12014 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
R 
R 
R 
R 
R 
R 
R 
A 
A 
A 
R 
R 
R 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Removal  of  skin  leskm 

Removal  of  skin  lesion 

Removal,  sweat  gland  lesion  .. 
Removal,  sweat  gland  lesion  .. 
RenrK>val,  sweat  glarKi  lesion  .. 
RerTx>val,  sweat  gland  lesion  .. 
Removal,  sweat  gleir>d  lesion  .. 
Removal,  sweat  gland  lesion  .. 

Removal  of  skin  lesion 

Removal  of  skin  lesion 

Removal  of  skin  lesion 

Renrx)val  of  skin  lesion 

Renwval  of  skin  lesion 

Removal  of  skin  lesion 

Removal  of  skin  leskxi  .... 

Removal  of  skin  lesk>n 

Removal  of  skin  lesion 

Removal  of  skin  lesk>n 

Removal  of  skin  lesion 

Removal  of  skin  leskm 

Removal  of  skin  lesion 

Renrraval  of  skin  leskMi 

Removal  of  skin  leskMi 

Removal  of  skin  lesion  

Removal  of  skin  lesion  „ 

RefTK>val  of  skin  lesk>n  „ 

Scraping  of  1-5  nails  

Scraping  of  additional  nails  . 

Scrapir>g  of  1-5  nails  

Scraping  of  additional  nails 

Removal  of  nail  plate  

Removal  of  second  nail  plate  .. 
Remove  additional  nail  plate  ... 
Drain  bkxxj  from  under  nail  .... 

Removal  of  nail  bed  

Remove  nail  bed/finger  tip  

Bk)psy,  nail  unit 

Reconstruction  of  nail  bed  

Reconstruction  of  nail  bed  

Excision  of  nail  fokj,  toe  

Removal  of  pilonidal  leskm  

Removal  of  pilonidal  lesion 

Removal  of  pilonidal  lesion  

Injection  into  skin  lesk>ns  

Added  skin  lesion  injections  .... 
Correct  skin  color  defects  >..... 
Correct  skin  cotor  defects  ....... 

Correct  skin  color  defects  

Therapy  for  contour  defects  .... 
Therapy  for  contour  defects  .... 
Therapy  for  contour  defects  .... 
Therapy  for  contour  defects  .... 

Insert  tissue  expander(s) 

Replace  tissue  expander , 

Remove  tissue  expander(s)  .... 

Insert  contraceptive  cap 

Removal  of  contraceptive  cap 
Remove/reinsert  contra  cap  ... 


Repa 
Repa 
Repai 
Repai 
Repai 
Repai 
Repai 
Repai 
Repai 


r  superficial  wound(s)  , 
r  superficial  wound(s)  , 
r  superficial  wound(s) . 
r  superficial  wound(s) , 
r  superfcial  wound(s) , 
r  superfk;ial  wound(s) 
r  superficial  wound(s) 
r  superficial  wound(s) 
r  superficial  wourxl(s) 


•All  numenc  OPT  HCPCS  Copynght  1993  Am«ocan  MeOcal  Association. 
> '  IndicaiM  reOuciion  ol  Praciic*  Eipans*  RVUs  as  a  >9su»  o(  OBfM  1983. 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Informatkdn— Continued 


12015 

12016 

12017 

12018 

12020 

12021 

12031 

12032 

12034 

1203S 

12036 

12037 

12041 

12042 

12044 

12045 

12046 

12047 

12061 

12052 

12063 

12064 

12065 

12066 

12067 

13100 

13101 

13120 

13121 

13131 

13132 

13150 

13151 

13152 

13160 

13300 

14000 

14001 

14020 

14021 

14040 

14041 

14060 

14061 

14300 

14350 

15000 

15050 

15100 

15101 

15120 

15121 

15200 

15201 

15220 

15221 

15240 

15241 

15260 

15261 

15350 

15400 

15570 

15572 

15574 

15576 

15580 


MOO 


Sta- 
tus 


Oescrlptkjn 


Repair  superficial  wouxl(s) 

Repar  superfciai  *«xjnd(s) 

Repair  super1ic»ai  wour>d(s) 

Repair  superfkaal  «w)urMl(s) 

Ckjsure  of  split  wourxj 

Closure  of  sjjlit  wound 

Layer  ctosure  of  »»oufxJ(s) 

Layer  closure  of  wound(s) 

Layer  dosure  of  woond(s) 

Layer  closure  of  wound(s) 

Layer  closure  of  wound(s) 

Layer  ctosure  of  wourKl(s) 

Layer  closure  of  woukI(s) 

Layer  ck>sure  of  ¥i(ound(s) 

Layer  closure  of  woundjs) 

Layer  closure  of  wound(s) 

Layer  closure  of  wound(s) 

Layer  closure  of  wound(s) 

Layer  ctosure  of  woundis) 

Layer  closure  of  »»ourxl(s) 

Layer  closure  of  ¥<ourvJ(s) 

Layer  closure  of  wourxl(s) 

Layer  closure  of  woundjs) 

Layer  closure  of  wourxl(s) 

Layer  closure  of  wDurKl{s) 

Repair  of  wound  or  leskxi 

Repair  ol  wound  or  lesion 

Repair  of  wourxJ  or  lesion 

Repair  of  wound  or  lesion  ._..._ 

Repair  of  wound  or  lesion _..., 

Repair  of  wound  or  lesion 

Repair  erf  wound  or  lesion 

Repair  ol  wound  or  lesion 

Repair  ol  wound  or  lesion 

Late  closure  of  wound 

Repair  ol  wound  or  lesion 

Skin  tissue  rearrangement .. 

Skin  tissue  rearrangement  

Skin  tissue  rearrar^gement 

Skin  tissue  rearrangement 

Skin  bssoe  rearrangement 

Skin  tissue  rearrangement 

Skin  tissue  reanangement 

Skin  bssue  rearrar^gement 

Skin  tissue  rearraogenwnt 

Skin  tissue  rearrangement 

Skin  graft  procedure 

Skin  pmch  graft  procedure 

Skin  sptii  graft  procedure 

Skin  split  graft  procedure 

Skin  split  graft  procedure  _ 

Skin  S(3U1  graft  procedure  

Skin  fun  graft  procedure  

Skin  idl  graft  procedure  

Skin  lul  graft  procedure 

Skin  fcJI  graft  procedure 

Skin  fuM  graft  procedure  

Skin  Ul  graft  procedure 

Skin  fuR  graft  procedure 

Skin  fuM  graft  procedure 

Skin  homograft  procedure 

Skin  heterograft  procedure 

Form  skin  peddle  flap 

Form  skin  pedicle  flap 

Form  skin  pedicle  flap 

Form  skin  pedicle  flap 

Attach  skin  pedkte  gral  


Work 
RVUs 


3-17 
3.92 
4.71 
5^ 
2.60 
1.81 
2.12 
2.46 
2.90 
3.42 
AM 
A£7 
2.35 
2-72 
3.12 
X63 
425 
4.65 
2.45 
2-75 
3.10 
3.45 
4.43 
525 
5.98 
3.10 
331 
329 
4.33 
3.78 
426 
3.80 
4.45 
6JJ5 
9.64 
5.17 
5.49 
7.87 
6.15 
9.47 
726 
10.86 
8.14 
11.55 
10.88 
9.15 
1.97 
3.94 
8.14 
1.74 
924 
2.70 
7.54 
1.33 
7.50 
120 
839 
1.88 
9.67 
225 
3.93 
4.96 
3.79 
3.84 
3.89 
4.32 
334 


Practice 
expense 
RVUs  2 


1.64 
229 
3.40 
521 
120 
0.63 
0.73 
1.06 
1.49 
1.94 
2.35 
3.12 

a85 

1.18 
1.64 
2.15 
235 
4.06 
1.02 
1.49 
t.78 
2.63 
3.28 
4.79 
5.63 
1.15 
2.10 
1.38 
2.68 
2.00 
4.62 
1.78 
2.48 
5.19 
3.37 
5.77 
3.45 
4.80 
495 
6.28 
6.85 
7.97 
7.84 

10.61 

11.44 
6.14 

•2.89 
1.81 
459 
1.61 
6.12 
2.94 
4.18 

•2.46 
4.88 

•2.41 
6.17 

•3.07 
754 

•3  95 
217 
1.07 

•9  12 

•8  62 

•8.50 
315 

•6  40 


Mal- 

practK« 

RVUs 


ai4 
ai9 

0.31 

a49 
ai8 

0.11 
0.07 
0.10 
0.15 
023 
0.37 
0.49 
0.06 
0.12 
0.17 
023 
037 
0.57 
0.10 
0.14 
0.17 
025 
0.37 
0.53 
0.49 
0.13 
0.21 
0.17 
033 
023 
0.44 
023 
0.35 
0.69 
0J9 
0.87 
0.38 
0.77 
0.50 
0.95 
0.66 
103 
1.05 
128 
1.86 
1.06 
0.54 
0.30 
0.90 
0.33 
0.95 
0.54 
0.70 
0.51 
0.86 
0.51 
1.04 
059 
1.W 
0.61 
0.42 
017 
2.10 
1.88 
1.68 
0.61 
131 


Total 


4.95 

6.40 

8.42 

1124 

3.98 

2.55 

2.92 

3.61 

4.54 

5.59 

6.76 

828 

328 

4.02 

'4.93 

6.01 

7.47 

928 

3.57 

4.38 

5.05 

6.33 

8.08 

10.57 

12.10 

4.38 

6.22 

4.82 

7.34 

6.01 

9.32 

5.81 

728 

12.23 

13.60 

11.81 

9.32 

13.44 

11.60 

16.70 

14.77 

19.86 

17.03 

23.44 

24.18 

16.35 

5.40 

6.05 

13.63 

3.68 

1631 

6.18 

12.42 

4.30 

13.25 

4.12 

15.60 

5.54 

18.21 

6.81 

6.52 

620 

15.01 

14.34 

14.17 

8.08 

11.05 


Globd 
perkx) 


0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

c 

0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
090 
010 
090 
090 
090 
090 
090 
090 
000 
090 
090 
090 
ZZZ 
090 

oeo 

ZZZ 

090 
ZZZ 
090 
ZZZ 
090 
ZZZ 
090 
ZZZ 
090 
ZZZ 
090 
090 
090 
090 
090 
090 
090 


Up- 
date 


•  A«  numertc  CPT  HCPCS  CopyngW  1993  Ameocan  MedKuH  Assoatfion. 
'*  UKMates  reducaon  o<  Practice  Enpanse  RVUs  as  a  rasuH  ol  OBRA  1993. 
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HCPCS' 


MOD 


15600 

15610 

15620 

15625 

15630 

15650 

15732 

15734 

15736 

15738 

15740 

15750 

15755 

15760 

15770 

15775 

15776 

15780 

15781 

15782 

15783 

15786 

15787 

15788 

15789 

15790 

15791 

15792 

15793 

15810 

15811 

15819 

15820 

15821 

15822 

15823 

15824 

15825 

15826 

15828 

15829 

15831 

15832 

15833 

15834 

15835 

15836 

15837 

15838 

15839 

15840 

15841 

15842 

15845 

15850 

15851 

15852 

15860 

15876 

15877 

15878 

15879 

15920 

15922 

15931 

15933 

15934 


Sta- 
tus 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

R 

R 

A 

A 

A 

A 

A 

A 

A 

A 

D 

D 

A 

A 

A 

A 

A 

A 

A 

A 

A 

R 

R 

R 

R 

R 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

B 

A 

A 

A 

R 

R 

R 

R 

A 

A 

A 

A 

A 


Description 


Skin  graft  procedure 

Skin  graft  procedure 

Skin  graft  procedure 

Skin  graft  procedure — .......... 

Skin  graft  procedure 

Transfer  skin  pedicle  flap 

Muscle-skin  graft,  t\ead/neck 

Muscle-skin  graft,  trunk  ....... — .. 

Muscle-skin  graft,  arm 

Muscle-skin  graft,  leg  

Island  pedtcle  flap  graft _ 

Neurovascular  pedtcle  graft  . 

Microvascular  flap  graft 

Composite  skin  graft  

Derma-fat-fascia  graft „ 

Hair  transplant  punch  grafts 

Hair  transplant  puncti  grafts 

Abrasion  treatment  of  skin 

At>rask>n  treatment  of  skin  ..... — 

Abrasran  treatment  of  skin  

Abrasion  treatment  of  skin  

Abrask>n  treatment  of  lesion  

Abrasion,  added  skin  lesions  

Chemical  peel,  face,  epiderm  .... 

Chemk:al  peel,  face,  dermal  

Chemk:al  peel,  face 

Chemical  peel,  of  skin 

Chemical  peel,  nonfaclal ^.., 

Chemk^al  peel,  nonfacial 

Salabrasion 

Salabrasion 

Plastic  surgery,  neck 

Revison  of  kjwer  eyelid 

Revision  of  tower  eyelid  — 

Revision  of  upper  eyelid 

Reviston  of  upper  eyelkj 

Removal  of  forehead  wrinkles  ... 

Renx)val  of  neck  wrinkles  

Renwval  of  brow  wnnkles 

Removal  of  face  wrinkles  

Removal  of  skin  wrinkles  

Excise  excessive  skin  tissue 

Excise  excessive  skin  tissue 

Excise  excessive  skin  tissue 

Excise  excessive  skin  tissue 

Excise  excessive  skin  tissue 

Excise  excessive  skin  tissue 

Excise  excessive  skin  tissue 

Excise  excessive  skin  tissue 

Excise  excessive  skin  tissue 

Graft  for  face  nerve  palsy  

Graft  for  face  nerve  palsy  

Graft  for  face  nen/e  palsy  

Skin  and  muscle  repair,  face  .... 

Removal  of  sutures  

Removal  of  sutures 

Dressing  change,  not  for  bum  ., 

Test  for  blood  flow  in  graft , 

Suction  assisted  lipectomy , 

Suction  assisted  lipectomy 

Suction  assisted  lipectomy  ..;...., 

Suction  assisted  lipectomy 

Rerrroval  of  tail  t>one  uteer 

Removal  of  tail  bone  uk:er 

Remove  sacrum  pressure  sore 

Remove  sacrum  pressure  sore 

Remove  sacrum  pressure  sore 


Work 
RVUs 


Practice 
expense 
RVUs  2 


1.72 
2.23 
2.72 
1.83 
3.05 
3.65 
12.23 
16.70 
15.43 
10.18 
9.56 
10.73 
28.65 
8.37 
6.93 
0.00 
0.00 
6.80 
4.72 
4.24 
4.21 
2.00 
0.33 
2.96 
3.95 
0.00 
0.00 
2.37 
3.16 
4.54 
5.20 
8.97 
4.85 
5.43 
4.32 
6.72 
0.00 
0.00 
0.00 
0.00 
0.00 
11.79 
11.09 
10.13 
10.27 
11.10 
8.93 
8.17 
6.86 
9.02 
12.40 
21.77 
36.38 
11.93 
0.00 
0.87 
0.87 
1.97 
0.00 
0.00 
0.00 
0.00 
7.45 
9.27 
622 
9.75 
11.53 


Mal- 
practice 
RVUs 


•4.16 
•3.74 
•4.64 
•3.70 
•4.94 
•5.15 
•17.85 
19.22 
16.39 
•15.54 
10.51 
12.09 
30.42 
7.37 
7.54 
0.00 
0.00 
1.55 
3.81 
1.20 
1.87 
0.63 
0.23 
1.50 
1.50 
0.00 
0.00 
0.51 
0.51 
3.84 
3.78 
8.10 
•6.35 
•7.48 
•6.52 
7.80 
0.00 
0.00 
0.00 
0.00 
0.00 
9.95 
8.38 
6.29 
7.26 
7.08 
5.86 
6.04 
5.95 
2.47 
15.71 
17.06 
29.32 
•15.91 
0.00 
0.30 
0.44 
1.37 
0.00 
0.00 
0.00 
0.00 
2.98 
6.05 
2.96 
7.00 
7.54 


Total 


0.89 

0.81 

0.87 

0.79 

0.91 

0.94 

3.50 

3.28 

3.05 

3.33 

1.64 

2.05 

5.39 

1.12 

0.96 

0.00 

0.00 

0.13 

0.39 

0.13 

0.19 

0.06 

0.03 

0.12 

0.12 

0.00 

0.00 

0.05 

0.05 

0.29 

0.74 

0.88 

0.65 

0.69 

0.57 

0.62 

0.00 

0.00 

0.00 

0.00 

0.00 

2.03 

1.34 

1.13 

1.23 

123 

1.11 

0.86 

0.74 

0.47 

2.31 

2.79 

2.71 

2.57 

0.00 

0.03 

0.07 

0.25 

0.00 

0.00 

0.00 

0.00 

0.64 

1.20 

0.56 

1.45 

1.52 


Gtobei 
penod 


6.77 
6.78 
623 
6.32 
8.90 
9.74 
33.58 
39.20 
34.87 
29.05 
21.71 
24.87 
64.46 
16.86 
15.43 
0.00 
0.00 
8.48 
8.92 
5.57 
6.27 
2.69 
0.59 
4.58 
5.57 
0.00 
0.00 
2.93 
3.72 
8.67 
9.72 
17.95 
11.85 
13.60 
11.41 
15.14 
0.00 
0.00 
0.00 
0.00 
0.00 
23.77 
20.81 
17.55 
18.76 
19.41 
15.90 
15.07 
13.55 
11.96 
30.42 
41.62 
68.41 
30.41 
0.00 
1.20 
1.38 
3.59 
0.00 
0.00 
0.00 
0.00 
11.07 
16.52 
11.74 
18.20 
20.59 


Up- 
date 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
090 
090 
090 
090 
010 

zzz 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

•  090 

090 

XXX 

XXX 

XXX 

XXX 

XXX 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

XXX 

000 

000 

000 

XXX 

XXX 

XXX 

XXX 

090 

090 

090 

090 

090 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


HCPCS 1 


15935 
15936 
15937 
15940 
15941 
15944 
15945 
15946 
15950 
15951 
15952 
15953 
15956 
15958 
15999 
16000 
16010 
16015 
16020 
16025 
16030 
16035 
16040 
16041 
16042 
17000 
17001 
17002 
17010 
17100 
17101 
17102 
17104 
17105 
17106 
17107 
17108 
17110 
17200 
17201 
17250 
17260 
17261 
17262 
17263 
17264 
17266 
17270 
17271 
17272 
17273 
17274 
17276 
17280 
17281 
17282 
17283 
17284 
17286 
17304 
17305 
17306 
17307 
17310 
17340 
17360 
17380 


MOD 


Sta- 
tus 


Description 


Renrwve  sacrum  pressure  sore  ... 
Remove  sacrum  pressure  sore  ... 
Renwve  sacrum  pressure  sore  ... 

Removal  of  pressure  sore 

Removal  of  pressure  sore 

Removal  of  pressure  sore 

Removal  of  pressure  sore 

Renwval  of  pressure  sore 

Rerrwve  thigh  pressure  sore 

Remove  thigh  pressure  sore 

Remove  tfiigh  pressure  sore 

Remove  thigh  pressure  sore 

Remove  thigh  pressure  sore 

Remove  thigh  pressure  sore 

Removal  of  pressure  sore 

Initial  treatment  of  bum{s)  ...... 

Treatment  of  bum(s)  

Treatment  of  bum(s)  

Treatment  of  bum(s)  

Treatnr^ent  of  bum(s)  

Treatment  of  bum(s)  

Incision  of  bum  scab 

Bum  wound  excision 

Bum  wound  excision 

Bum  wound  excision  ....; t. 

Destroy  benign/premal  lesion 

Destruction  of  add1  lesions 

Destruction  of  add1  lesions 

Destruction  skin  lesion(s)  

Destruction  of  skin  lesion  

Destruction  of  2nd  leskHi  

Destnjction  of  add1  lesions 

Destruction  of  skin  lesions  

Destruction  of  skin  lesions  

Destruction  of  skin  lesions 

Destruction  of  skin  lesions  

Destruction  of  skin  lesions  

Destruction  of  skin  lesions  

Electrocautery  of  skin  tags 

Electrocautery  added  lesions 

Chemical  cautery,  tissue .-... 

Destruction  of  skin  lesions  

Destruction  of  skin  lesions  

Destruction  of  skin  lesions  

Destruction  of  skin  lesions  

Destruction  of  skin  lesions  

Destruction  of  skin  lesions  

Destruction  of  skin  lesions  

Destruction  of  skin  lesions  

Destruction  of  skin  lesions 

Destruction  of  skin  lesions  

Destruction  of  skin  lesions  

Destruction  of  skin  lesions  

Destruction  of  skin  lesions  

Destruction  of  skin  lesions  

Destruction  of  skin  lesions  

Destruction  of  skin  lesions  

Destruction  of  skin  lesions  

Destruction  of  skin  lesions 

Chemosurgery  of  skin  lesion 

2nd  stage  chemosurgery 

3rd  stage  chemosurgery  

Followup  skin  lesion  therapy 

Extensive  skin  chemosurgery  

Cryotherapy  of  skin 

Skin  peel  therapy  

Hair  removal  by  electrolysis 


Work 
RVUs 


13.20 
11.44 
13.12 
626 
1026 
1029 
11.45 
20.03 
6.87 
9.68 
1029 
11.52 
14.08 
14.04 
0.00 
0.90 
0.88 
2.38 
0.81 
1.87 
2.10 
4.58 
1.03 
2.73 
2.38 
0.65 
0.19 
0.19 
1.02 
0.54 
0.11 
0.11 
2.03 
0.77 
4.59 
9.16 
13.25 
0.56 
0.60 
0.38 
0.51 
0.87 
1.13 
1.55 
1.76 
1.91 
2.32 
1.28 
1.46 
1.74 
2.02 
2.57 
3.19 
1.13 
1.69 
2.01 
2.62 
3.20 
4,44 
7.68 
2.88 
2  88 
288 
0.96 
0.74 
1  42 
0.00 


Practice 
expense 

RVUs  2 


11.36 
10.38 
13.62 
3.59 
7.13 
9.36 
1126 
16.79 
3.04 
7.74 
721 
9.18 
17.36 
•17.97 
0.00 
0.35 
0.32 
2.06 
0.34 
0.45 
0.53 
1.90 
•2.66 
3.20 
•3.05 
0.42 
0.19 
0.10 
0.49 
0.37 
0.18 
0.08 
0.07 
0.31 
1.95 
3.74 
9.42 
0.40 
0.41 
0.15 
0.34 
1.14 
1.41 
1.84 
228 
2.62 
3.14 
1.35 
1.77 
222 
2.61 
325 
3.45 
1.67 
2.11 
2.60 
3.04 
3.55 
4.37 
4.06 
229 
1.42 
1.49 
0.13 
0.28 
027 
0.00 


Mal- 

practKe 

RVUs 


2.30 
2.07 
2.70 
0.74 
1.41 
1.84 
2.11 
328 
0.59 
1.60 
1.39 
1.89 
3.43 
3.80 
0.00 
0.03 
0.03 
0.38 
0.03 
0.05 
0.08 
0.34 
0.54 
0.54 
0.54 
0.03 
0.02 
0.01 
0.04 
0.03 
0.02 
0.01 
0.01 
0.03 
0.18 
0.39 
0.70 
0.03 
0.04 
0.01 
0.04 
0.10 
0.12 
0.16 
021 
026 
0.50 
0.12 
0.16 
0.19 
025 
0.32 
0.52 
0.15 
0.18 
023 
028 
0.33 
0.61 
0.31 
0.17 
0.11 
0.12 
0.01 
0.02 
0.02 
0.00 


Total 


26.86 

23.89 

29.44 

12.61 

18.80 

21.49 

24.82 

40.10 

10.50 

19.02 

18.89 

22.59 

34.87 

35.81 

0.00 

1.28 

123 

4.82 

1.18 

2.37 

2.71 

6.82 

423 

6.47 

5.97 

1.10 

0.40 

0.30 

1.55 

0.94 

0.31 

0.20 

2.11 

1.11 

6.72 

13.29 

23.37 

0.99 

1.05 

0.54 

0.89 

2.11 

2.66 

3.55 

4.25 

4.79 

5.96 

2.75 

3.39 

4.15 

4.88 

6.14 

7.16 

2.95 

3.98 

4.84 

5.94 

7.08 

9.42 

12.05 

5.34 

4.41 

4.49 

1.10 

1.04 

1.71 

0.00 


Gtobal 
period 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
YYY 
000 
000 
000 
000 
000 
000 
090 
000 
000 
000 
010 

zzz 
zzz 

010 
010 

zzz 
zzz 

010 
010 
090 
090 
090 
010 
010 

zzz 

000 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
000 
000 
000 
000 
000 
010 
010 
XXX 


Up- 
date 


All  numenc  OPT  HCPCS  Copyright  1993  Amencan  Medical  Association. 
'   Indicates  reduction  of  Practice  Expense  RVUs  as  a  result  o<  OBRA  1993. 
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Addendum  B.~Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


HCPCS' 


17999 

19000 

19001 

19020 

19030 

19100 

19101 

19110 

19112 

19120 

19125 

19126 

19140 

19160 

19162 

19180 

19182 

19200 

19220 

19240 

19260 

19271 

19272 

19290 

19291 

19316 

19318 

19324 

19325 

19328 

19330 

19340 

19342 

19350 

19355 

19357 

19361 

19362 

19364 

19366 

19370 

19371 

19380 

19396 

19499 

20000 

20005 

20200 

20205 

20206 

20220 

20225 

20240 

20245 

20250 

20251 

20500 

20501 

20520 

20525 

20550 

20600 

20605 

20610 

20615 

20650 

20660 


MOO 


Sta- 
tus 


C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Skin  tissue  procedure 

Drainage  of  txeast  lesion 

Drain  added  breast  lesion 

Incision  of  txeast  lesion  

Injection  for  tyeast  x-ray  

Biopsy  of  txeast  

Biopsy  of  breast  

Nipple  exploration 

Excise  breast  duct  fistula  

Removal  of  breast  lesion  

Excision,  breast  lesion  

Excision,  add"!  breast  lesion  ... 

RemovaJ  of  txeast  tissue  

Removal  of  breast  tissue  

RenfKjve  txeast  tssue,  nodes 

Removal  of  breast 

Removal  of  breast 

Removal  of  breast ™ 

Removal  of  breast 

Rennoval  of  txeast 

Removal  of  chest  wall  lesion  . 

Revision  of  chest  wall  

Extensive  chest  wall  surgery  .. 

Place  needle  wire,  breast 

Place  needle  wire,  breast 

Suspension  of  breast  

Reduction  of  large  breast 

Enlarge  breast 

Enlarge  txeast  with  implant .... 

Removal  of  breast  implant  

Removal  of  implant  material  .. 
Immediate  breast  prosthesis  .. 

Delayed  breast  prosthesis 

Breast  reconstruction  

Correct  inverted  nipple{s) 

Breast  reconstruction  

Breast  reconstnjction  

Breast  reconstruction  

Breast  reconstruction  

Breast  reconstruction  

Surgery  of  breast  capsule  

Removal  of  breast  capsule  .... 
Revise  breast  reconstruction  .. 
Design  custom  breast  implant 

Breast  surgery  procedure 

Incision  of  abscess _.., , 

Incision  of  deep  abscess 

Muscle  biopsy 

Deep  muscle  biopsy 

Needle  biopsy,  muscle  

Bone  biopsy,  trocar/needle  ...., 
Bone  biopsy,  trocar/needle  .... 

Bone  biopsy,  excisional 

Bone  tJiopsy,  excisional 

Open  bone  biopsy 

Open  tx)ne  biopsy 

Injection  of  sinus  tract  

Inject  sinus  tract  for  x-ray 

Removal  of  foreign  body 

Removal  of  foreign  txjdy 

Inj  tendon/ligament/cyst 

Drain/inject  jomfbursa '. 

Drain/inject  joint/bursa 

Drain/inject  joint/bursa 

Treatment  of  bone  cyst  

Insert  and  remove  l3one  pin  .... 
Apply,  remove  fixation  device  . 


Work 
RVUs 


0.00 

0.85 

0.42 

3.41 

1.55 

1.28 

3.16 

4.20 

3.56 

4.89 

5.92 

2.96 

4.95 

6.72 

12.95 

8.24 

7.36 

14.39 

14.39 

14.87 

14.06 

17.26 

19.69 

1.28 

0.64 

10.18 

11.20 

5.61 

8.14 

5.38 

7.26 

6.40 

10.76 

8.30 

7.35 

16.91 

18.02 

26.89 

27.91 

20.06 

7.67 

8.94 

8.73 

0.00 

0.00 

1.87 

3.05 

1.48 

2.38 

1.00 

1.28 

1.89 

3.10 

3.72 

4.68 

5.22 

1.19 

0.77 

1.82 

3.27 

0.87 

0.67 

0.69 

0.80 

2.25 

2.09 

2.54  1 


Practice 
expense 
RVUs  2 


0.00 

0.38 

0.24 

1.42 

0.50 

0.65 

2.37 

2.49 

2.37 

2.93 

2.93 

1.47 

4.34 

4.18 

9.48 

5.67 

6.14 

10.33 

10.85 

9.54 

5.11 

14.11 

12.74 

0.44 

0.25 

12.98 

•15.60 

3.33 

5.94 

3.80 

3.92 

•9.86 

10.93 

7.16 

4.98 

12.29 

20.35 

20.35 

16.87 

16.58 

6.24 

8.00 

8.20 

0.00 

0.00 

0.86 

1.85 

1.13 

1.90 

0.97 

1.32 

•2.42 

1.90 

3.62 

5.13 

5.90 

0.36 

0.30 

0.72 

2.25 

0.38 

0.48 

0.46 

0.46 

0.50 

1.09 

1.53 


Mal- 
practice 
RVUs 


0.00 
0.07 
0.05 
0.28 
0.04 
0.13 
0.45 
0.52 
0.35 
0.61 
0.61 
0.31 
0.92 
0.89 
1.98 
1.18 
1.28 
2.17 
2.41 
2.01 
1.05 
2.80 
2.59 
0.07 
0.04 
2.46 
3.27 
0.68 
1.14 
0.74 
0.76 
2.08 
2.05 
1.40 
1.01 
2.40 
3.92 
3.S2 
3.62 
3.22 
1.20 
1.56 
1.59 
0.00 
0.00 
0.08 
0.28 
0.18 
0.33 
0.14 
0.09 
0.28 
0.18 
0.44 
0.77 
0.93 
0.04 
0.02 
0.08 
0.33 
0.04 
0.05 
0.05 
0.05 
0.06 
0.14 
021 


Total 


0.00 

1.30 

0.71 

5.11 

2.09 

2.06 

5.£8 

7.21 

6.28 

8.43 

9.46 

4.74 

10.21 

11.79 

24.41 

15.09 

14.78 

26.89 

27.65 

26.42 

20.22 

34.17 

35.02 

1.79 

0.93 

25.62 

30.07 

9.62 

15.22 

9.92 

11.94 

18.34 

23.74 

16.86 

13.34 

31.60 

42.29 

51.16 

48.40 

39.86 

15.11 

18.50 

18.52 

0.00 

0.00 

2.81 

5.18 

2.79 

4.61 

2.11 

2.69 

4.59 

5.18 

7.78 

10.58 

12.05 

1.59 

1.09 

2.62 

5.85 

1.29 

1.20 

1.20 

1.31 

2.81 

332 

4.33 


Global 
perKXj 


YYY 

000 

zzz 

090 
000 
000 
010 
090 
090 
090 
000 
ZZZ 
090 
OSO 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
ZZZ 
090 
090 
090 
090 
090 
090 
ZZZ 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
YYY 
010 
010 
000 
000 
000 
000 
000 
010 
010 
010 
010 
010 
000 
010 
010 
000 
000 
000 
000 
010 
010 
000 


Up- 
date 
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ADDENDUM  B.-RELATIVE  VALUE  UNITS  (RVUS)  AND  REU\TED  INFORMATION-Continued 


HCPCS' 


20661 
120662 
120663 
120665 
120670 
20680 
20690 
20692 
20693 
20694 
20802 
20804 
20805 
20806 
20808 
20812 
20816 
20820 
20822 
20823 
20824 
20826 
20827 
20828 
20832 
20834 
20838 
20840 
20900 
20902 
20910 
20912 
20920 
20922 
20924 
>0926 
>0950 
>0955 
>0960 
>0962 
>0969 
>0970 
>0971 
>0972 
!0973 
!0974 
:f0975 
:!0999 
;  11010 
:I1015 
;  11025 
;  11026 
;:1029 

:  11030 

1 1031 
;!1032 
i  1034 
:!1040 

:  11041 

^1044 
^1045 

:i050 

M060 
21070 
51079 

:i08o 
:i08i 


MOD 


Sta- 
tus 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

C 

C 

C 

C 

C 

C 

C 

C 

C 

C 

C 

C 

C 

C 

C 

C 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

C 

C 

C 

C 

C 

C 

C 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

C 

C 


Description 


Application  of  head  brace  

Application  of  pelvis  brace  

Application  of  thigh  brace 

Removal  of  fixation  device  

Removal  of  support  implant  ... 
Removal  of  support  implant  ... 

Apply  bone  fixation  device  

Apply  bone  fixation  device  

Adjust  tx)ne  fixation  device  .... 
Remove  bone  fixation  device  . 
Replantation,  arm,  complete  .. 

Replantation,  arm,  partial 

Replant  forearm,  complete 

Replantation,  foreann,  partial  . 
Replantation,  hand,  complete 

Replantation,  hand,  partial  

Replantation  digit,  complete  ... 

Replantation,  digit,  partial 

Replantation  digit,  complete  ... 

Replantation,  digit,  partial 

ReplantatKXi  thumb,  complete 
Replantation,  thumb,  partial  ... 
Replantation  thumb,  complete 
Replantation,  thumb,  partial  ..., 

Replantation,  leg,  complete 

Replantation,  leg,  partial  

Replantation,  foot,  complete  ... 
Replantation,  foot,  partial  ........ 

Removal  of  tx>ne  for  graft  

Removal  of  bone  for  graft  

Remove  cartilage  for  graft 

Remove  cartilage  for  graft 

Removal  of  fascia  for  graft 

Removal  of  fascia  tor  graft 

Removal  of  tendon  for  graft  .... 

Removal  of  tissue  for  graft 

Record  fluid  pressure,  muscle 

Microvascular  fibula  graft  

Microvascular  rib  graft 

Microvascular  txsne  graft 

Bone-skin  graft  

Bone-skin  graft,  pelvis 

Bone-skin  graft,  rib  

Bone-skin  graft,  metatarsal  

Bone-skin  graft,  great  toe 

Electrical  t)one  stimulation  

Electrical  bone  stimulation  

Musculoskeletal  surgery 

Incision  of  jaw  joint 

Resection  of  facial  tumor  

Excision  of  t)one,  lower  jaw  

Excision  of  facial  t)one(s)  

Contour  of  face  tKjne  lesion 

Removal  of  face  bone  lesion  ... 
Remove  exostosis,  mandible  ... 

Remove  exostosis,  maxilla 

Removal  of  face  bone  lesion  ... 

Removal  of  jaw  bone  lesion 

Removal  of  jaw  t)one  lesion 

Removal  of  jaw  bone  lesion 

Extensive  jaw  surgery  

Removal  of  jaw  joint 

Remove  jaw  joint  cartilage 

Remove  coronoid  process  

Prepare  face/oral  prosthesis  .... 
Prepare  face/oral  prosthesis  .... 
Prepare  face/oral  prosthesis  .... 


Work 
RVUs 


Practice 
expense 
RVUs  2 


4.32 

3.86 

5.58 

6.61 

4.93 

4.69 

127 

0.51 

1.71 

0.75 

329 

3.37 

3.56 

3.70 

6.48 

5.57 

5.48 

2.52 

3.85 

2.63 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

5.09 

2.83 

6.82 

5.01 

5.09 

0.80 

6.11 

4.67 

4.92 

3.97 

6.11 

4.44 

6.11 

5.51 

5.09 

2.62 

1.27 

1.10 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.63 

3.46 

2.63 

•3.37 

0.00 

0.00 

9.16 

10.35 

4.99 

•6.39 

5.09 

4.19 

4.58 

3.17 

7.29 

•9.33 

7.13 

3.39 

2.03 

3.72 

4.32 

3.92 

15.28 

7.06 

2.03 

2.79 

5.09 

5.82 

1120 

9.66 

1528 

13.98 

10.18 

12.47 

9.67 

11.72 

7.75 

6.89 

0.00 

0.00 

0.00 

0.00 

0.00  1 

0.00 

Mal- 
practice 
RVUs 


0.66 

1.04 

0.77 

0.07 

0.11 

0.52 

0.59 

0.90 

0.42 

0.41 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.45 

0.81 

0.09 

0.65 

0.51 

0.72 

0.86 

0.39 

0.17 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.54 

0.57 

0.00 

0.94 

1.14 

0.38 

0.28 

0.79 

029 

0.32 

0.35 

0.90 

0.24 

0.51 

1.12 

1.60 

1.09 

1.05 

0.83 

0.00 

0.00 

0.00 


Total 


8.84 
1323 
10.39 
1.85 
2.57 
7.18 
7.85 
12.95 
8.42 
6.89 
0.00 
0.00 
'0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
8.37 
12.64 
5.98 
11.43 
9.40 
11.27 
12.48 
8.10 
2.54 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
4.63 
6.57 
0.00 
20.45 
12.52 
9.66 
8.03 
17.41 
10.81 
6.07 
8.59 
23.24 
5.06 
11.42 
21  98 
30.86 
23.74 
22.44 
15.47 
0.00 
0.00 
0.00 


Global 
period 


090 
090 
090 
010 
010 
090 
ZZZ 
ZZZ 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
J90 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
090 
090 
090 
090 
090 
090 
090 
090 
ZZZ 
ZZZ 
YYY 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 


Up- 
date 


S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 

s 

S 
S 
S 
S 
S 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 
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s 

s 

s 

s 

s 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


HCPCS ' 


21082 

21083 

21084 

21085 

21086 

21087 

21088 

21089 

21100 

21110 

21116 

21120 

21121 

21122 

21123 

21125 

21127 

21137 

21138 

21139 

21144 

21145 

21146 

21147 

21150 

21151 

21154 

21155 

21159 

21160 

21172 

21175 

21179 

21180 

21181 

21182 

21183 

21184 

21188 

21193 

21194 

21195 

21196 

21198 

21206 

21208 

21209 

21210 

21215 

21230 

21235 

21240 

21242 

21243 

21244 

21245 

21246 

21247 

21248 

21249 

21255 

21256 

21260 

21261 

21263 

21267 

21268 


MOD 


Sta- 
tus 


C 

C 

C 

C 

C 

C 

C 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

C 

C 

A 

A 

A 

A 

C 

C 

C 

C 

C 

C 

C 

C 

C 

C 

C 

C 

C 

C 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Prepare  face/oral  prosthesis  .. 
Prepare  (ace/oral  prosthesis  .. 
Prepare  face/oral  prosthesis  .. 
Prepare  face/oral  prosthesis  .. 
Prepare  face/oral  pfosthesis  .. 
Prepare  face/oral  prosthesis  .. 
Prepare  face/oral  prosthesis  .. 
Prepare  face/oral  prosttiesis  .. 

Maxillofacial  fixation  

Intefdental  fixation 

Injection,  jaw  joint  x-ray 

Reconstruction  of  chin 

Reconstruction  ot  chin 

Reconstnxjtion  of  chin 

Reconstruction  of  chin 

Augmentation  lower  jaw  bone 
Augmentation  lower  jaw  lx)ne 

Reduction  of  forehead 

Reduction  ot  forehead 

Reduction  of  forehead 

Reconstruct  midface,  lefort  .... 
Reconstruct  midface,  tefort  .... 
Reconstruct  midface,  lefort  .... 
Reconstruct  midface,  lefort  .... 
Reconstruct  midface,  lefort  .... 
Reconstruct  midface,  lefort  .... 
Reconstruct  midface,  lefort  ...., 
Reconstruct  midface,  lefort  ..... 
Reconstruct  midface,  lefort  ..... 

Reconstruct  midface,  lefort  

Reconstruct  ortjit/forehead 

Reconstruct  orbit/forehead 

Reconstruct  entire  forehead  .... 
Reconstruct  entire  forehead  .... 
Contour  cranial  bone  lesion  .... 

Reconstruct  cranial  txjne  

Reconstruct  cranial  bone  

Reconstruct  cranial  bone  

Reconstruction  of  midface 

Reconstruct  lower  jaw  bone  .... 
Reconstruct  lower  jaw  bone  .... 
Reconstruct  lower  jaw  bone  .... 
Reconstruct  lower  jaw  bone  .... 
Reconstruct  lower  jaw  bone  .... 
Reconstnx:t  upper  jaw  bone  ... 
Augmentation  of  facial  bones  .. 

Reduction  of  facial  bones 

Face  bone  graft  

Lower  jaw  bone  graft 

Rib  cartilage  graft 

Ear  cartilage  graft 

Reconstruction  of  jaw  joint 

Reconstruction  of  jaw  joint 

Reconstruction  of  jaw  joint 

Reconstruction  of  lower  jaw  .... 

Reconstruction  of  jaw 

Reconstruction  of  jaw 

Reconstruct  lower  jaw  bone  .... 

Reconstruction  of  jaw 

Reconstruction  of  jaw 

Reconstnjct  lower  jaw  bone  .... 

Reconstnjction  of  orbit  

Revise  eye  sockets  

Revise  eye  sockets  

Revise  eye  sockets  

Revise  eye  sockets  

Revise  eye  sockets  


Work 
RVUs 


Practice 
expense 
RVUs  2 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

4.08 

1.07 

5.09 

5.59 

0.82 

0.74 

4.80 

3.63 

7.54 

5.71 

8.30 

6.30 

10.86 

8.23 

6.29 

4.77 

10.55 

8.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

17.11 

12.98 

19.13 

14.50 

19.80 

15.00 

20.53 

15.57 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

16.41 

12.45 

19.02 

14.42 

16.45 

12.48 

18.14 

13.76 

13.51 

14.98 

13.51 

10.25 

9.67 

11.39 

6.35 

4.64 

9.67 

•12.38 

10.18 

•14.21 

10.18 

10.49 

6.35 

•8.13 

13.25 

•21.20 

12.23 

•22.72 

19.19 

14.56 

11.20 

•17.30 

11.20 

11.60 

11.78 

8.93 

21.39 

•27.38 

11.20 

•19.11 

17.31 

•35.44 

15.80 

•20.22 

15.30 

•19.58 

15.61 

•19.98 

29  76 

17.98 

26.86 

•34.38 

17.86 

14.77 

23  13 

15.52 

Mal- 
practice 
RVUs 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.11 

0.47 

0.06 

0.42 

0.67 

0.74 

0.96 

0.55 

0.93 

0.00 

0.00 

0.00 

1.52 

1.70 

1.76 

1.83 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

1.46 

1.69 

1.46 

1.60 

1.76 

1.20 

1.08 

0.77 

1.30 

1.44 

1.71 

1.10 

2.11 

2.28 

1.70 

1.95 

1.32 

1.05 

2.30 

1.77 

3.33 

1.70 

1.65 

1.68 

1.67 

2.89 

2.15 

3.16 


Total 


Gk)bal 
period 


Up- 
date 


0.00 

090 

s 

0.00 

090 

s 

0.00 

090 

s 

0.00 

090 

s 

0.00 

090 

s 

0.00 

090 

s 

0.00 

090 

s 

0.00 

090 

s 

5.26 

090 

s 

11.15 

090 

s 

1.62 

000 

s 

8.85 

090 

s 

13.92 

090 

s 

15.34 

090 

s 

20.05 

090 

s 

11.61 

090 

s 

19.48 

090 

s 

0.00 

090 

s 

0.00 

090 

s 

0.00 

090 

s 

31.61 

090 

s 

35.33 

090 

s 

36.56 

090 

s 

37.93 

090 

s 

0.00 

090 

s 

0.00 

090 

s 

0.00 

090 

s 

0.00 

090 

s 

0.00 

090 

s 

0.00 

090 

s 

0.00 

090 

s 

0.00 

090 

s 

0.00 

090 

s 

0.00 

090 

s 

0.00 

090 

s 

0.00 

090 

s 

0.00 

090 

s 

0.00 

090 

s 

0.00 

090 

s 

30.32 

090 

s 

35.13 

090 

s 

30.39 

090 

s 

33.50 

090 

s 

30.25 

090 

s 

24.96 

090 

s 

22.14 

090 

s 

11.76 

090 

s 

23.35 

090 

s 

25.83 

090 

s 

22.38 

090 

s 

15.58 

090 

s 

36.56 

090 

s 

37.23 

090 

s 

35.45 

090 

s 

30.45 

090 

s 

24.12 

090 

s 

21.76 

090 

8 

51.07 

090 

s 

32.08 

090 

s 

56.08 

090 

s 

37.72 

090 

s 

36.53 

090 

8 

37.27 

090 

8 

49.41 

090 

8 

64.13 

090 

8 

34.78 

090 

8 

41.81 

090 

s 

'  All  numeric  OPT  HCPCS  CopyngM  1993  American  (Medical  Association. 
'  •  Indicates  reduction  of  Practice  Eipense  RVUs  as  a  result  o«  OBRA  1 993. 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  iNFORMATiof^f-Continued 


HCPCS' 


J1270 
21275 
21280 
>1282 
M296 
J1296 
>1299 
>1300 
>1310 
>1315 
»1320 
>1325 
>1330 
>1335 
>1336 
>1337 
>1338 
>1339 
>1340 
M343 
>1344 
>1345 
:>1346 
>1347 
M348 
M355 
•1356 
•1360 
;!1365 
J1366 
•1385 
M386 
M387 
•1390 
•1395 
•1400 
•1401 
•1406 
•1407 
•1406 
•1421 
•1422 
:!1423 
:!1431 
•1432 
11433 
:!1435 
11436 
::1440 
;  11445 
:!1450 

:ii45i 

:!1452 
;:i453 
;!1454 

:'i46i 

:!1462 
:'1465 
;  1470 
:  1480 
;i485 
M490 
M493 
M494 
M495 
;  1497 
M499 


MOO 


Sta- 
tus 


A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 


Description 


Augmentation  cheek  bone  .. 
Reviskxi  ortiitofacial  bor)es  . 

Revision  of  eyelid 

Revision  of  eyelid 

Revision  of  jaw  musde/lx)ne 
Revision  of  jaw  muscle/bone 
Craruo/maxiUofacia)  surgery 
Treatment  of  skuM  fracture  .. 
Treatment  of  nose  fracture  .. 
Treatment  of  nose  fracture  .. 
Treatnnent  of  nose  fracture  .. 

Repair  of  rwse  fracture  

Repair  of  nose  fracture  

Repair  of  nose  fracture  .„ „ 

Repair  nasal  septal  fracture 

Repair  nasal  septal  fracture 

Repair  nasoethmoid  fracture  ..... 

Repair  nasoethmoid  fracture 

Repair  of  nose  fracture  

Repair  of  sinus  fracture 

Repair  of  sinus  fracture  .... 

Repair  of  nose/jaw  fracture  

Repair  of  nose/jaw  fracture  

Repair  of  rvjse/jaw  fracture 

Repair  of  nose/jaw  fracture  

Repair  cheek  txxie  fracture 

Repair  ctieek  txjne  fracture 

Repair  cheek  bone  fracture 

Repair  cfieek  bone  fracture ... 

Repair  cfieek  bone  fracture 

Repair  eye  socket  fracture  

Repair  eye  socket  fracture  

Repair  eye  socket  fracture  

Repair  eye  socket  fracture  

Repaif  eye  socket  fracture  

Treat  eye  socket  fracture  

Repair  eye  socket  fracture  

Repair  eye  socket  fracture  

Repair  eye  socket  fracture  , 

Repair  eye  socket  fracture  

Treat  mouth  roof  fracture  

Repair  mouth  roof  fracture  

Repair  mouth  roof  fracture  

Treat  craniofacial  fracture  

Repair  craniofacial  fracture  

Repair  craniofacial  fracture  

Repair  craniofactai  fracture  

Repair  craniofacial  fracture  

Repair  dental  ridge  fracture  

Repair  dental  ridge  fracture  

Treat  tower  jaw  fracture  

Treat  tower  jaw  fracture  

Treat  tower  jaw  fracture  

Treat  kjwer  jaw  fracture 

Treat  hawer  jaw  fracture  

Repair  lo*'er  jaw  fracture  

Repair  tower  jaw  fracture  

Repair  tower  jaw  fracture  

Repair  lower  jaw  fracture  

Reset  dislocated  jaw 

Reset  dislocated  jaw  

Repair  dislocated  jaw  

Treat  hyoid  tXHie  fracture 

Repair  hyokl  bone  fracture 

Repair  hyoKJ  bone  fracture 

Interdental  winng 

Head  surgery  procedure  


.V. 


Work 
RVUs 


12.23 

10.62 

5.70 

3.30 

1.45 

4.01 

0.00 

0.73 

0.59 

1.43 

1.84 

3.56 

5.09 

8.14 

5.41 

2.55 

6.11 

7.64 

10.18 

1223 

18.63 

7.71 

10.03 

11.99 

15.77 

3.56 

3.92 

6.11 

14.13 

16.79 

8.66 

8.66 

9.17 

9.58 

11.98 

132 

3.08 

6.62 

8.14 

11.70 

4.85 

7.87 

9.83 

6.66 

8.14 

23.95 

16.30 

26.50 

2.55 

5.09 

2.81 

4.50 

1.87 

5.24 

6.11 

7.64 

9.25 

11.25 

14.35 

0.G2 

3.77 

11.20 

1.20 

5.94 

538 

3.65 

0.00 


Practice 

expense 
RVUs  2 


9.71 

9.05 

7.27 

V.I  5 

0.97 

3.66 

0.00 

•1.22 

*0.87 

1.83 

•2.54 

4.14 

•6.52 

•11.86 

4.14 

2.85 

5.07 

7.17 

9.01 

9.27 

9.27 

7.99 

9.50 

10.48 

11.47 

1.58 

•6.50 

7.36 

12.49 

12  21 

9.70 

9.17 

7.53 

12.02 

9.74 

•1  76 

2.61 

5.27 

7.17 

8.58 

•6.21 

9.91 

9.91 

6.09 

6.84 

18.16 

13.40 

14.81 

3.10 

6.18 

2.87 

•6.89 

1.41 

•6.71 

•12.64 

•11.53 

•12.50 

8.53 

17.32 

•0.95 

2.21 

6.38 

•1.54 

•7.60 

4.87 

4.01 

0.00 


Mal- 

practKe 

RVUs 


1.43 

1.27 

0.62 

0.80 

0.13 

022 

0.00 

0.11 

0.09 

021 

0.34 

0.53 

0.87 

1.58 

0.53 

038 

0.67 

0.71 

1.05 

1.09 

1.09 

0.82 

1.05 

1.38 

2.24 

0.17 

0.90 

0.90 

1.65 

2.39 

1.14 

126 

0.97 

1.39 

1.39 

0.17 

0.32 

0.75 

0.79 

1.00 

0.63 

120 

120 

0.72 

0.85 

2.12 

1.90 

2.10 

028 

0.57 

0.26 

0.75 

0.17 

0.56 

1.44 

1.31 

135 

1.00 

1.76 

0.09 

020 

0.53 

0.13 

0.64 

0.52 

0.38 

0.00  I 


Total 


23.37 

20.94 

13.59 

1125 

2.55 

7.89 

0.00 

2.06 

1.55 

3.47 

4.72 

823 

12.48 

?t.58 

10.08 

5.78 

11.85 

15.52 

2024 

22.59 

28.99 

16.52 

20.58 

23.85 

29.48 

531 

11.32 

14.37 

2827 

31.39 

19.50 

19.09 

17.67 

22.99 

23.11 

3.25 

6.01 

12.64 

16.10 

2128 

11.69 

18.98 

20.94 

13.47 

15.83 

44.23 

31.60 

43.41 

5.93 

11.84 

5.94 

12.24 

3.45 

12.51 

20.19 

20.48 

23.10 

20.78 

33.43 

1.66 

6.18 

18.11 

2.87 

14.18 

10.77 

8.04 

0.00 


Globel 
period 


090 
090 
090 
090 
090 
090 
YYY 
000 
000 
010 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
010 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
090 
090 
090 
090 
090 
090 
YYY 


Up- 
date 


S 
S 

s 
s 
s 
s 
s 
s 

N 
S 
S 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 

N 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 

8 

s 
s 
s 

8 

s 
s 

8 

s 
s 
s 
s 


I  M  oomenc  CPT  HCPCS  CoprngM  1993  Amencan  Medical  Association. 
' '  Indcates  reduction  o*  Practice  Expense  RVUs  as  a  result  o*  OBRA  1993 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


HCPCS' 


21501 

21502 

21510 

21550 

21555 

21556 

21557 

21600 

21610 

21615 

21616 

21620 

21627 

21630 

21632 

21633 

21700 

21705 

21720 

21725 

21740 

21750 

21800 

21805 

21810 

21820 

21825 

21899 

21920 

21925 

21930 

21935 

22100 

22101 

22102 

22105 

22106 

22107 

22110 

22112 

22114 

22140 

22141 

22142 

22145 

22148 

22150 

22151 

22152 

22210 

22212 

22214 

22220 

22222 

22224 

22230 

22305 

22310 

22315 

22325 

22326 

22327 

22505 

22548 

22554 

22556 

22558 


MOD 


Sta- 
tus 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


Drain  necK/chest  lesion 

Drain  chest  lesion 

Drainage  of  bone  lesion 

Biopsy  of  necWchest  

RefTwve  lesion  neck/chest  .... 
Remove  lesion  neck/chest  .... 
Renwve  tumor,  neck  or  chest 

Partial  removal  of  rib 

Partial  removal  of  rib 

Renrwval  of  rib 

removal  of  rib  and  nerves  .... 
Partial  rerrroval  of  stemum  .... 

Stemal  debridement 

Extensive  stemum  surgery  .... 
Extensive  stemum  surgery  ...., 
Extensive  sterrtum  surgery  ...., 

Revision  of  neck  muscle  

Revision  of  neck  muscle/rib  .. 

Revision  of  neck  muscle  , 

Revision  of  neck  muscle  

Reconstruction  of  stemum  .... 
Repair  of  sternum  separation  . 

Treatment  of  rib  fracture  

Treatment  of  rib  fracture  

Treatment  of  rib  fracture(s)  .... 

Treat  stemum  fracture 

Repair  stemum  fracture  

Neck/chest  surgery  procedure 

Biopsy  soft  tissue  of  tack  

Biopsy  soft  tissue  of  back  

Rerrxjve  lesion,  back  or  flank  . 

Renrove  tumor  of  back 

Remove  part  of  neck  vertebra 
Remove  part,  thorax  vertetxa 
Remove  part,  lumbar  vertebra 
Remove  part  of  neck  vertebra 
Remove  part,  thorax  vertet»ra 
Renxjve  part,  lumbar  vertebra 
Remove  part  of  neck  vertebra 
Remove  part,  thorax  vertebra 
Remove  part,  lumbar  vertebra 

Reconstruct  neck  spine 

Reconstruct  thorax  spine  

Reconstruct  lumbar  spine  

Reconstruct  vertetya(e) ._.. 

Harvestirig  bone  graft  .. 

Reconstruct  neck  spine 

Reconstruct  ttxirax  spine  

Reconstruct  lumbar  spine  

Revision  of  neck  spine  

Revision  of  thorax  spine 

Revision  of  lumbar  spine 

Revision  of  neck  spine  

Reviskin  of  thorax  spine 

Revision  of  kimbar  spine 

Additioruil  revision  of  spine  .... 
Treat  spine  process  fracture  .. 

Treat  spine  fracture  

Treat  spine  fracture  

Repair  of  spine  fracture 

Repair  neck  spine  fracture  

Repair  ttiorax  spine  fracture  ... 

Manipulation  of  spine  

Neck  spine  fuskm 

Neck  spine  fusion 

Thorax  spine  fusion 

Lumbar  spine  fusion 


Work 
RVUs 


3.56 

6.51 

5.09 

2.03 

4.14 

5.34 

8.66 

6.34 

8.64 

9.13 

1123 

6.11 

6.13 

15.74 

16.80 

16.00 

5.91 

9.13 

5.50 

6.62 

15.59 

10.18 

0.92 

2.65 

6.75 

1.21 

6.90 

0.00 

2.03 

4.28 

6.62 

.17.31 

8.28 

8.28 

8.88 

13.16 

11.72 

11.72 

11.72 

11.72 

11.72 

22.44 

25.72 

25.72 

6.78 

3.05 

22.40 

22.40 

22.40 

22.76 

18.34 

18.34 

20.37 

20.37 

20.37 

6.11 

1.88 

1.88 

8.45 

17.38 

18.63 

17.76 

1.79 

24.35 

18.34 

23.43 

22.37 


Practice 
expense 
RVUs  2 


1.84 

427 

3.86 

0.86 

1.62 

3.84 

8.59 

4.55 

5.23 

10.24 

7.34 

6.93 

5.09 

11.33 

11.67 

13.24 

4.21 

4.90 

3.88 

4.89 

9.09 

7.41 

0.78 

1.36 

7.41 

1.38 

6.98 

0.00 

0.80 

1.97 

2.75 

6.66 

6.44 

6.64 

4.43 

10.89 

9.34 

4.95 

9.83 

10.01 

7.33 

17.11 

17.41 

21.81 

6.93 

•4.38 

17.75 

17.84 

18.54 

13.98 

17.48 

15.28 

16.83 

13.76 

14.84 

5.13 

•2.45 

•3.91 

5.57 

8.41 

16.11 

16.13 

1.32 

22.99 

20.03 

21.92 

20.39 


Mal- 

practce 

RVUs 


026 

0.76 

0.51 

0.12 

025 

0.65 

1.43 

0.89 

0.77 

1.98 

1.52 

124 

0.91 

2.06 

224 

2.48 

0.51 

0.97 

0.53 

0.75 

1.66 

1.45 

0.07 

0.17 

0.62 

0.17 

1.13 

0.00 

0.11 

0.32 

0.50 

1.31 

0.84 

1.20 

0.63 

1.74 

1.55 

0.85 

1.66 

1.65 

1.18 

2.76 

2.81 

324 

1.10 

Q.83 

2.79 

328 

329 

2.46 

2.86 

2.71 

2.66 

1.60 

2.69 

0.90 

0.37 

0.70 

0.87 

1.35 

2.77 

2.38 

0.17 

3.86 

3.56 

3.62 

3.42 


Total 


5.66 

11.54 

9.46 

3.01 

6.01 

9.83 

18.68 

11.78 

14.64 

21.35 

20.09 

14.28 

12.13 

29.13 

30.71 

31.72 

10.63 

15.00 

9.91 

12.26 

26.34 

19.04 

1.77 

4.18 

14.78 

2.76 

15.01 

0.00 

2.94 

6.57 

9.87 

25.28 

15.56 

16.12 

13.94 

25.79 

22.61 

17.52 

2321 

23.38 

20.23 

42.31 

45.94 

50.77 

14.81 

826 

42.94 

43.52 

44.23 

39.20 

38.68 

36.33 

39.86 

35.73 

37.90 

12.14 

4.70 

6.49 

14.89 

27.14 

37.51 

3627 

328 

5120 

41.93 

48.97 

46.18 


Gk)bal 
perkxj 


090 
090 
090 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
YYY 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
ZZ2 
ZZZ 
090 
090 
090 
090 
090 
090 
090 
090 
090 
ZZZ 
090 
090 
090 
090 
090 
090 
010 
090 
090 
090 
090 


Up- 
date 


S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 

s 
s 

S 
N 
S 
N 
S 
S 
S 
S 

s 

S 

s 
s 
s 
s 
s 
s 
s 
s 
s 

S 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
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s 
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ADDENDUM  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


>10 


mod 


sta- 
tus 


a 
a 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


Additional  spinal  fusion  

Spine  &  skull  spinal  fusion 

Neck  spinal  fusion  

Neck  spine  fusion 

Thorax  spine  fusion 

Lumbar  spine  tuskm  „ 

Lumbar  spine  fuskMi 

Lumt)ar  spine  fusion 

Additional  spinal  fusion  

Fusion  of  spine .. 

Fusion  of  spine „... 

Fusion  of  spine  ... 

Fusion  of  spine _ _ 

Harvesting  of  bone 

Exploratkxi  of  spinal  fusion 

Insert  spine  fixation  device 

Insert  spine  fixatkm  devk:e 

Insert  spine  fixation  device 

Reinsert  spinal  f»xatk)n  

Remove  spine  fixation  device  .. 
Rerrwve  spirie  fixation  device  .. 
Remove  spine  fixation  device  .. 

Spine  surgery  procedure 

Remove  abdomtnaJ  waU  lesion 
Alxtomen  surgery  procedure  .... 
Removal  of  cak:ium  deposits  ... 

Release  stwukJer  Joint 

Drain  shouWer  lesion  

Dram  shoukier  bursa _ 

Drain  stxMjMer  bone  lesk>n  

Exploratory  shoukler  surgery  ... 
Exptoratory  shoukler  surgery  ... 

Bkjpsy  sfKHikJer  tissues  

Bropsy  shouWer  tissues  

Renwval  of  stXHiUer  leskxi  ....„ 

Removal  of  shoukler  lesion 

Remove  tumor  of  shoukler 

Biopsy  of  shoiider  Joint 

Shoutder  Joint  surgery  

Remove  shoukler  joint  lining  .... 

Irwision  of  collarbone  joint 

Expkxe,  treat  shoukler  joint  

Partial  rennoval,  collarbone 

Removal  of  cdarbone  

Partial  rpmovai,  shoukjertxxie  . 

Removal  of  bone  ieskxi  

Removal  of  bor>e  leskjn  

Removal  of  txM>e  leskxi  

Removal  of  humerus  lesion  

Removal  of  humerus  lesion  

Bemovai  of  humerus  lesion  

Remove  collartxxie  lesion 

RerTX>ve  shoukler  Wade  lesion  . 

Remove  humerus  leskjn  

Remove  collartx)ne  leskxi 

Remove  shouWerblade  leskm  .. 

Renrwve  humerus  lesion  

Partial  removal  of  scapula 

Rennoval  of  head  of  humerus  ... 

Removal  of  collartxjne  

Removal  of  stK)uklert)lade  

Partial  removal  of  hunierus  

Partial  renwval  of  humerus 

Partial  rerTx>val  of  humems 

Renxjve  shoukler  foreign  txjdy 
RenfKwe  shoukler  foreign  body 
Renx)ve  shoukler  foreign  txxfy 


Work 
RVUs 


5.59 

19.17 

19.45 

1825 

1528 

22.50 

20.13 

21.16 

6.51 

17.11 

31.66 

29.32 

27.50 

2.82 

10.33 

12.68 

14.58 

12.62 

13.00 

9.08 

8.49 

9.20 

0.00 

6.63 

0.00 

4.17 

8.34 

320 

2.72 

7.89 

8.48 

6.47 

228 

4.05 

2.37 

720 

14.81 

5.69 

527 

7.83 

5.62 

822 

6.72 

9.00 

7.18 

6.50 

8.63 

7.42 

7.89 

9.69 

8.09 

6.34 

6.31 

8.81 

7.91 

7.52 

8.71 

6.86 

9.10 

11.17 

11.52 

13.46 

16.80 

16.83 

1.82 

6.97 

10.71 


PractKe 
expense 
RVUs  2 


5.46 

21.81 

22.71 

19.58 

18.07 

19.43 

22.17 

18.65 

5.71 

•21.90 

28.64 

18.61 

2622 

•4.12 

•13.22 

•20.38 

•22.48 

•17.62 

11.89 

927 

9.91 

7.54 

0.00 

3.06 

0.00 

3.28 

7.35 

2.18 

0.51 

6.29 

9.37 

6.99 

0.67 

1.19 

1.70 

3.58 

7.46 

•7.31 

•6.88 

•10.02 

4.80 

9.70 

4.66 

8.58 

7.13 

421 

822 

5.29 

6.71 

8.90 

7.72 

4.86 

522 

8.65 

4.35 

6.64 

8.93 

6.14 

9.01 

927 

9.11 

12.18 

18.33 

15.19 

0.56 

229 

9.83 


Mai- 
practice 
RVUs 


0.94 
3.48 
3.91 
3.36 
2.78 
3.12 
3.60 
3.18 
0.93 
3.62 
4.66 
3.19 
429 
0.75 
220 
3.67 
4.06 
3.31 
1.99 
1.52 
1.59 
126 
0.00 
0.61 
0.00 
0.48 
1.10 
0.35 
0.05 
1.05 
1.49 
1.19 
0.09 
0.10 
029 
0.66 
1.40 
125 
122 
1.75 
0.81 
1.62 
0.75 
128 
1.15 
0.74 
1.34 
1.02 
1.02 
1.39 
126 
0.79 
0.74 
1.22 
0.68 
1.14 
1.50 
0.99 
1.47 
127 
1.43 
2.05 
120 
2.33 
0.07 
0.38 
1.59 


Total 


11.99 
44.46 
46.07 
41.19 
36.13 
45.05 
45.90 
42.99 
13.15 
42.63 
64.96 
51.12 
Sa.01 
7.69 
25.75 
36.73 

41. ia 

33.55 
26.88 
19.87 
19.99 
18.00 
0.00 
10.30 
0.00 
7.93 
16.79 
5.73 
328 
15.23 
19.34 
14.65 
3.02 
5.34 
4.36 
11.44 
23.67 
14.25 
13.37 
19.60 
1123 
19.54 
12.13 
18.86 
15.46 
11.45 
18.19 
13.73 
15.62 
19.98 
17,07 
11.99 
1227 
18.68 
12.94 
15.30 
19.14 
13.99 
19.58 
21.71 
22.06 
27.69 
36.33 
34.35 
2.45 
9.64 
22.13 


Global 
period 


ZZZ 
090 
090 
090 
090 
090 
090 
090 
ZZZ 
090 

pdo 

090 
090 
ZZZ 

090 
000 
000 
000 
090 
090 
090 
090 
YYY 
090 
YYY 
090 
090 
010 
010 
090 
090 
090 
010 
090 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
010 
090 
090 


Up- 
date 
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S 
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S 
S 
S 
S 
S 
S 
S 
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s 


AH  numeric  CPT  HCPCS  Copynghl  1993  Amenc»i  Msdcal  Assocaalxxi. 
^*  Indicates  reduction  (X  Practice  Expense  RVUs  as  a  rasu*  (X  OeRA  1933. 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


HCPCS' 


23350 
23395 
23397 
23400 
23405 
23406 
23410 
23412 
23415 
23420 
23430 
23440 
23450 
23455 
23460 
23462 
23465 
23466 
23470 
23472 
23480 
23485 
23490 
23491 
23500 
23505 
23515 
23520 
23525 
23530 
23532 
23540 
23645 
23550 
23552 
23570 
23575 
23585 
23600 
23605 
23615 
23616 
23620 
23625 
23630 
23650 
23655 
23660 
23665 
23670 
23675 
23680 
23700 
23800 
23802 
23900 
23920 
23921 
23929 
23930 
23931 
23935 
24000 
24006 
24065 
24066 
24075 


MOO 


Sta- 
tus 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
^ 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


Injection  for  shoulder  x-ray 

Muscle  transfer,  shoulder/ami 

Muscle  transfers 

Fixation  of  shouldert)iade 

Incision  of  tendon  &  muscle  ... 
Incise  tendon(s)  &  muscle(s)  . 

Repair  of  tendon(s) 

Repair  of  tendon(s)  , 

Release  of  shoulder  ligament 

Repair  of  shoulder 

Repair  biceps  tendon  rupture  . 
RefTX)val/transplant  terxton  .... 

Repair  shoulder  capsule 

Repair  shoulder  capsule 

Repair  shoulder  capsule 

Repair  shoulder  capsule  , 

Repair  shoulder  capsule  

Repciir  shoulder  capsule  

Reconstruct  shoulder  joint 

Reconstruct  shoulder  joint 

Revision  of  collartxjne 

Revision  of  collartwne 

Reinforce  clavicle 

Retnforce  shoulder  bones  ...... 

Treat  clavicle  fracture 

Treat  clavicle  fracture 

Repair  clavicle  fracture 

Treat  clavicle  dislocation 

Treat  clavicle  dislocation 

Repair  clavicle  dislocation 

Repair  clavicle  dislocation 

Treat  clavicle  dislocatfon 

Treat  clavicle  dislocation 

Repair  clavicle  dislocation 

Repair  clavicle  dislocation 

Treat  shouJdertjIade  fracture  . 
Treat  shoulderblade  fracture  . 

Repair  scapula  fracture  

Treat  humems  fracture 

Treat  humerus  fracture 

Repair  humerus  fracture 

Repair  humerus  fracture 

Treat  humerus  fracture 

Treat  humerus  fracture 

Repair  humerus  fracture  ....;.., 

Treat  shoulder  dislocation  ...... 

Treat  shoulder  dislocation  ...... 

Repair  shoulder  dislocation  ... 

Treat  dislocation/fracture 

Repair  dislocation/fracture 

Treat  dislocatiorVfracture 

Repair  dislocation/fracture 

Fixation  of  shoulder 

Fusion  of  shoulder  joint 

Fusion  of  shoulder  joint 

Amputation  of  arm  &  girdle  ... 
Amputation  at  shoulder  joint  . 
Amisutation  follow-up  surgery 
Shoulder  surgery  procedure  .. 

Drainage  of  arm  lesion 

Drair^age  of  arm  bursa 

Drain  arrrVelbow  bone  lesion 

Exploratory  eltx)w  surgery 

Release  elbow  joint 

Biopsy  arrrVettxnv  soft  tissue  . 
Biopsy  arm/elbow  soft  tssue  . 
Remove  amVetoow  lesion 


Work 
RVUs 


1.01 

12.56 

15.40 

13.10 

8.06 

10.44 

12.03 

12.83 

9.62 

12.74 

9.67 

10.19 

12.99 

13.97 

14.82 

14.78 

15.31 

13.80 

16.30 

16.27 

10.68 

12.82 

11.44 

13.78 

1.97 

3.58 

7.09 

2.05 

3.44 

7.10 

7.67 

2.12 

3.10 

6.72 

7.92 

2.12 

3.92 

8.50 

2.78 

4.61 

8.47 

20.10 

2.27 

3.68 

6.97 

3.28 

4.31 

7.17 

4.21 

7.52 

5.66 

9.55 

2.50 

13.47 

14.83 

18.60 

13.75 

5.09 

0.00 

2.81 

1.65 

5.62 

5.38 

8.80 

2.05 

5.01 

3.83 


Practice 
expertse 
RVUs  2 


053 

11.25 

14.13 

9.95 

7.57 

9.51 

11.06 

13.52 

5.24 

14.84 

7.42 

7.25 

12.89 

15.73 

14.23 

15.30 

14.31 

16.71 

16.95 

•27.26 

6.66 

11.48 

10.09 

12.84 

1.67 

2.60 

7.01 

1.40 

2.00 

6.65 

7.31 

1.57 

2.00 

•8.60 

7.37 

1.72 

2.78 

7.79 

2.93 

4.81 

•10.84 

22.57 

•2.94 

3.86 

8.92 

2.12 

2.96 

9.17 

3.39 

•10.46 

3.97 

•12.38 

2.11 

16.53 

14.23 

12.71 

14.00 

4.32 

0.00 

1.63 

0.76 

4.74 

•8.08 

7.22 

0.80 

2.74 

2.00 


Mal- 
practice 
RVUs 


0.06 
1.86 
2.37 
1.70 
1.00 
1.60 
1.77 
2.18 
0.84 
2.37 
1.20 
1.18 
2.06 
2.53 
2.26 
2.51 
2.30 
2.70 
2.68 
4.94 
1.03 
1.89 
0.81 
2.13 
0.21 
038 
1.13 
0.19 
0.27 
0.92 
1.20 
0.19 
0.29 
1.48 
1.18 
0.25 
0.43 
1.30 
0.43 
077 
1.80 
3.58 
0.47 
061 
1.42 
0.24 
0.44 
1.42 
0.52 
1.87 
0.62 
2.15 
0.34 
2.66 
2.26 
2.43 
2.57 
0.75 
0.00 
0.24 
0.11 
0.79 
1.46 
1.18 
0.10 
0.41 
0.35 


Total 


1.59 

25.67 

31.90 

24.75 

16.63 

21.55 

24.86 

28.53 

15.70 

29.95 

18.29 

18.62 

27.94 

32.23 

31.31 

32.59 

31.92 

33.21 

35.93 

48.47 

18.37 

26.19 

22.34 

28.75 

3.85 

6.56 

15.23 

3.64 

5.71 

14.67 

16.18 

3.88 

5.39 

16.80 

16.47 

4.09 

7.13 

17.59 

6.14 

1019 

21.11 

46.25 

5.68 

8.15 

17.31 

5.64 

7.71 

17.76 

8.12 

19.85 

10.25 

24.08 

4.95 

32.66 

31.32 

33.74 

30.32 

1016 

0.00 

4.68 

2.52 

11.15 

14.92 

17.20 

2.95 

8.16 

6.18 


(iiopai 
period 


000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
010 
090 
090 
090 
090 
090 
YYY 
010 
010 
090 
090 
090 
010 
090 
090 


Up- 
date 
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'  AN  numanc  OPT  HCPCS  CopyrigM  1993  AiTi«nc«i  M»Oical  Assotiabon. 
>- Inoicam  reduction  o«  Pract^«  EjpanM  RVUt  M  a  muH  o(  Oer)A  1993. 


HCPCS' 


24076 
24077 
24100 
24101 
24102 
24105 
24110 
24115 
24116 
24120 
24125 
24126 
24130 
24134 
24136 
24138 
24140 
24145 
24147 
24150 
24151 
24152 
24153 
24155 
24160 
24164 
24200 
24201 
24220 
24301 
24305 
24310 
24320 
24330 
24331 
24340 
24342 
24350 
24351 
24352 
24354 
24356 
24360 
24361 
24362 
24363 
24365 
24366 
24400 
24410 
24420 
24430 
24435 
24470 
24495 
24498 
24500 
24505 
24515 
24516 
24530 
24535 
24538 
24545 
24546 
24560 
24565 


MOO 


Sta- 
tus 


Description 


Remove  arm/elbow  lesion 

Remove  tumor  of  arrrVelbow  . 

Biopsy  elbow  joint  lining 

Explore/treat  elbow  joint 

Remove  ellxw  joint  lining  

Removal  of  elbow  bursa  

Remove  humerus  lesion  

Remove/graft  bone  lesion  ..... 
Rerrwve/graft  bione  lesion  ..... 

Remove  elbow  lesion 

Remove/graft  bone  lesion  .... 
Remove/graft  tx)ne  lesion  .... 
Removal  of  head  of  radius  ... 
Removal  of  arm  bone  lesion 
Remove  radius  tx)ne  lesion  . 
Remove  elbow  bone  lesion  .. 
Partial  removal  of  arm  bone  . 

Partial  removal  of  radius  

Partial  removal  of  elbow 

Extensive  humerus  surgery  .. 
Extensive  humerus  surgery  .. 

Extensive  radius  surgery 

Extensive  radius  surgery 

Removal  of  elbow  joint 

Remove  elbow  joint  implant  . 
Remove  radius  head  implant 
Removal  of  arm  foreign  txxly 
Removal  of  arm  foreign  body 

Injection  for  eltiow  x-ray  

Muscle/tendon  transfer 

Arm  tendon  lengthening  

Revision  of  arm  tendon  

Repair  of  arm  tendon  

Revision  of  arm  muscles 

Revision  of  arm  muscles 

Repair  of  ruptured  tendon  .... 
Repair  of  ruptured  tendon  .... 

Repair  of  tennis  elbow  

Repair  of  tennis  eltx>w  

Repair  of  tennis  elt)ow  

Repair  of  tennis  elbow  

Revision  of  tennis  elbow  

Reconstruct  elbow  joint  

Reconstruct  eltxjw  joint 

Reconstaict  elbow  joint 

Replace  elt)0w  joint 

Reconstruct  head  of  radius  .. 
Reconstruct  head  of  radius  .. 

Revision  of  humerus  

Revision  of  hun>erus  

Revision  of  humerus  

Repair  of  humerus 

Repair  humerus  with  graft  .... 

Revision  of  elbow  joint  

Decompression  of  forearm  ... 

Reinforce  humerus  

Treat  humerus  fracture 

Treat  humerus  fracture 

Repair  humerus  fracture  

Repair  humerus  fracture  

Treat  humerus  fracture 

Treat  humenjs  fracture 

Treat  humerus  fracture 

Repair  humerus  fracture  

Repair  hunDerus  fracture  

Treat  humerus  fracture 

Treat  humerus  fracture 


Work 
RVUs 


6.08 

11.30 

4.72 

5.90 

7.65 

3.47 

7.16 

8.98 

11.25 

6.43 

7.48 

7.85 

6.03 

9.08 

7.41 

7.44 

8.66 

7.20 

7.08 

12.57 

14.81 

9.62 

11.08 

11.23 

7.51 

5.85 

1.73 

4.35 

1.32 

9.89 

7.24 

5.78 

1012 

9.28 

10.21 

7.66 

10.24 

5.11 

5.79 

6.21 

6.26 

6.46 

11.89 

13.65 

14.57 

17.86 

8.02 

8.77 

10.67 

14.44 

13.04 

12.40 

12.33 

8.41 

7.67 

11.43 

3.04 

4.88 

11.04 

11.04 

3.34 

6.58 

8.95 

9.76 

14!82 

2.65 

5.28 


Practice 
expense 
RVUs  2 


3.72 

9.90 

4.28 

•7.97 

•10.34 

3.81 

7.78 

7.77 

9.83 

6.09 

5.85 

7.48 

6.79 

3.79 

8.88 

6.46 

8.87 

6.45 

6.68 

14.24 

13.98 

6.88 

10.56 

10.87 

4.89 

5.59 

0.57 

3.09 

052 

7.99 

3.11 

2.98 

9.30 

8.84 

9.73 

7.08 

1O50 

4.28 

4.62 

5.75 

5.67 

7.36 

•15.22 

13.28 

13.29 

•24.02 

7.60 

11.17 

8.52 

14.20 

12.44 

14.82 

•16.51 

8.01 

5.81 

1049 

2.57 

4.55 

9.76 

9.76 

2.76 

4.90 

8.07 

10.08 

10.08 

2.18 

3.49 


Mal- 
practice 
RVUs 


0.68 
1.89 
0.70 
1.43 
1.83 
0.64 
1.23 
1.34 
1.49 
0.99 
0.62 
1.22 
1.09 
^25 
0.93 
1.07 
1.47 
1.04 
1.09 
2.26 
2.13 
1.17 
1.73 
1.74 
0.81 
0.91 
0.06 
0.50 
0.05 
1.24 
0.29 
0.49 
1.30 
1.45 
1.59 
1.14 
1.78 
0.70 
0.74 
0.94 
0.95 
1.19 
2.50 
2.02 
0.81 
4.18 
1.20 
1.82 
1.39 
2.08 
2.03 
2.37 
2.87 
1.31 
1.11 
1.64 
036 
0.72 
1.56 
1.56 
0.42 
0.79 
1.27 
1.61 
1.61 
O30 
055 


Total 


10.48 
23.09 

9.70 
15.30 
19.82 

7.92 
16.17 
18.09 
22.57 
13.51 
13.95 
16.55 
13.91 
19.12 
17.22 
14.97 
19.00 
14.69 
14.85 
29.07 
30.92 
17.67 
23.37 
23.84 
13.21 
12.35 

2.36 

7.94 

1.89 
19.12 
10.64 

9.25 
20.72 
19.57 
21.53 
15.88 
22.52 
10.09 
11.15 
12.90 
12.88 
15.01 
29.61 
28.95 
28.67 
46.06 
16.82 
21.76 
20.58 
30.72 
27.51 
29.59 
31.71 
17.73 
14.59 
23.56 

5.97 
10.15 
22.36 
22.36 

6.52 
12.27 
18.29 
21.45 
26.51 

5.13 

932 


Gk>bal 
perkxl 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
010 
090 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 


Up- 
date 


'  All  numcfic  CPT  HCPCS  CopyngW  1993  Ameocan  Mettcal  Association, 
''  Indicates  reduction  ot  Practice  Expense  RVUs  as  a  result  of  OBRA  1993. 
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HCPCS' 


24566 

24575 

24576 

24577 

24579 

24582 

24586 

24587 

24600 

24605 

24615 

24620 

24635 

24640 

24650 

24655 

24665 

24666 

24670 

24675 

24685 

24800 

24802 

24900 

24920 

24925 

24930 

24931 

24935 

24940 

24999 

25000 

25005 

25020 

25023 

25028 

25031 

25035 

25040 

25065 

25066 

25075 

25076 

25077 

25085 

25100 

25101 

25105 

25107 

25110 

25111 

25112 

25115 

25116 

25118 

25119 

25120 

25125 

25126 

25130 

25135 

25136 

25145 

25150 

25151 

25170 

25210 


MOD 


Sta- 
tus 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Treat  humerus  fracture 

Repair  humerus  fracture  

Treat  humerus  fracture 

Treat  humerus  fracture 

Repair  humerus  fracture  

Treat  humerus  fracture 

Repair  elbow  fracture  

Repair  elbow  fracture 

Treat  elbow  dislocation  

Treat  eltx)w  dislocation  

Repair  elbow  dislocation  

Treat  elbow  fracture  

Repair  elbow  fracture  

Treat  eltx)w  dislocation  

Treat  radius  fracture 

Treat  radius  fracture 

Repair  radius  fracture 

Repair  radius  fracture 

Treatnfient  of  ulna  fracture 

Treatment  of  ulna  fracture 

Repair  oina  fracture 

Fusion  of  elbow  joint  

Fusion/graft  of  elbow  joint 

Amputation  of  upper  arm  

Amputation  of  upper  arm  

Amputation  follow-up  surgery  .. 
Amputation  follow-up  surgery  .. 
Amputate  upper  arm  &  implant 

Revision  of  amputation 

Revision  of  upper  arm 

Upper  arm/elbow  surgery 

Incision  of  tendon  sheath  

Incision  of  tendon  sheath  

Decompression  of  forearm 

Decompression  of  forearm 

Drainage  of  forearm  lesion 

Drainage  of  forearm  txirsa 

Treat  forearm  bone  lesion 

Explore/treat  wrist  joint , 

Biopsy  forearm  soft  tissues  .... 
Biopsy  forearm  soft  tissues  .... 

RerTKJval  of  forearm  lesion 

Removal  of  forearm  lesion  

RefTX)ve  tumor,  forearm/wrist  . 

Incision  of  wnst  capsule 

Biopsy  of  wrist  joint  ...: 

ExpJore'treat  wrist  joint ;....-. 

Remove  wrist  joint  lining  

Remove  wrist  joint  cartilage' ... 
Remove  wrist  tendon  lesion  ... 
Remove  wrist  tendon  lesion  ... 
Reremove  wrist  tendon  lesion 
Renrvjve  wnst/forearm  lesion  .. 
Remove  wrist/forearm  lesion  .. 
Excise  wnst  tendon  sheath  .... 

Partial  renroval  of  ulna  

Removal  of  forearm  lesion  

Remove/graft  forearm  lesion  .. 
Remove/graft  forearm  lesion  .. 

Removal  of  wrist  lesion  

Remove  &  graft  wrist  lesion  ... 
Remove  &  graft  wrist  lesion  ... 
Remove  forearm  bone  lesion  . 

Partial  removal  of  ulna  

Partiai  removal  of  radius  

Extensive  forearm  surgery  

Removal  of  wrist  bone  


Wor1< 
RVUs 


7.25 

10.02 

2.69 

5.51 

10.97 

7.92 

14.53 

14.42 

4.13 

5.14 

8.86 

6.69 

12.56 

1.16 

2.03 

4.22 

7.78 

897 

2.42 

4.57 

8.43 

10.87 

12.93 

8.86 

8.79 

6.68 

9.50 

11.84 

14.53 

0.00 

0.00 

3.20 

3.53 

5.61 

11.93 

4.93 

3.94 

6.91 

6.68 

2.42 

3.91 

3.65 

4.82 

9.35 

5.19 

3.70 

4.48 

5.62 

5.96 

3.83 

3.28 

4.43 

6.33 

6.51 

4.16 

5.70 

5.76 

7.14 

7.21 

5.14 

6.65 

5.74 

6.04 

6.63 

6.94 

10.57 

5.61 


Practice 

expense 

RVUs  2 


6.13 
7.88 
2.18 
4.04 
8.46 
6.69 
14.88 
13.87 
1.97 
2.32 
9.39 
382 
11.18 
1.02 
2.28 
3.04 
7.21 
10.38 
1.97 
3.55 
8.49 
10.71 
12.32 
7.77 
6.86 
6.34 
8.25 
11.29 
13.85 
0.00 
0.00 
3.97 
4.05 
4.40 
5.50 
2.08 
0.67 
6.37 
5.75 
0.76 
1.56 
2.21 
3.81 
8.57 
4.67 
•4.74 
5.67 
•7.19 
5.34 
2.83 
3.26 
3.76 
7.22 
8.26 
•5.69 
•7.47 
6.60 
6.92 
6.88 
4.26 
5.52 
4.79 
6.02 
6.74 
5.81 
9.90 
4.93 


Mal- 
practice 
RVUs 


0.97 

1.25 

0.33 

0.62 

1.36 

1.07 

2.39 

2.19 

0.26 

0.37 

1.50 

0.58 

1.80 

0.08 

0.33 

0.46 

1.15 

1.62 

0.27 

0.55 

1.35 

1.57 

2.01 

1.41 

1.20 

0.76 

1.18 

1.86 

2.26 

0.00 

0.00 

0.63 

0.65 

0.78 

0.95 

0.36 

0.09 

1.02 

0.91 

0.09 

0.22 

0.37 

0.68 

1.69 

e.72 

080 

0.99 

1.20 

0.90 

0.47 

0.56 

0.67 

1.24 

1.40 

1.03 

1.33 

1.15 

1.05 

1.13 

0.68 

0.98 

0.86 

0.76 

1.13 

1.03 

1.53 

0.81 


Total 


14.35 
19.15 
5.20 
10.17 
20.79 
15.68 
31.80 
30.48 
6.36 
7.83 
19.75 
11.09 
25.54 
2.26 
4.64 
7.72 
16.14 
20.97 
4.66 
8.67 
18.27 
23.15 
27.26 
18.04 
16.85 
13.78 
18.93 
24.99 
30.64 
0.00 
0.00 
7.80 
8.23 
10.79 
18.38 
7.37 
4.70 
14.30 
13.34 
3.27 
5.69 
6.23 
9.31 
19.61 
10.58 
9.24 
11.14 
14.01 
12.20 
7.13 
7.10 
8.86 
14.79 
16.17 
10.88 
14.50 
13.51 
15.11 
15.22 
10.08 
13.15 
11.39 
12.82 
14.50 
13.73 
22.00 
11.35 


Global 
period 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
YYY 
090 
090 
090 
090 
090 
090 
090 
090 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
09D 


Up- 
date 
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'  All  num«'ic  OPT  HCPCS  Copyright  1993  Amencan  Medical  Assoc  aiioo. 
' '  Indicates  reduction  of  Practice  Expense  RVUs  as  a  result  of  OBRA  1993. 
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HCPCS' 


25215 
25230 
25240 
25246 
25248 
25250 
25251 
25260 
25263 
25265 
25270 
25272 
25274 
25280 
25290 
25295 
25300 
25301 
25310 
25312 
25315 
25316 
25317 
25318 
25320 
25330 
25331 
25332 
25335 
25350 
25355 
25360 
25365 
25370 
25375 
25390 
25391 
25392 
25393 
25400 
25405 
25415 
25420 
25425 
25426 
25440 
25441 
25442 
25443 
25444 
25445 
25446 
25447 
25449 
25450 
25455 
25490 
25491 
25492 
25500 
25505 
25515 
25520 
25525 
25526 
25530 
25535 


mod 


Sta- 
tus 


Description 


Removal  of  wrist  bones 

Partial  removal  of  radius  

Partial  removal  of  ulna  

Injection  for  wrist  x-ray  

Remove  forearm  foreign  body  , 

Removal  of  wrist  prostfiesis 

Removal  of  wrist  prosthesis 

Repair  forearm  tendon/muscle  . 
Repair  forearm  tendon/muscle  . 
Repair  forearm  tendon/muscle  . 
Repair  forearm  tendon/muscle  , 
Repair  forearm  tendon/muscle  . 
Repair  forearm  tendon/muscle  . 
Revise  wrist/forearm  tendon  .... 

Incise  wrist/forearm  tendon  

Release  wrist/forearm  tendon  .. 

Fusion  of  tendons  at  wrist 

Fusion  of  tendons  at  wrist 

Transplant  forearm  tendon 

Transplant  forearm  tendon 

Revise  palsy  hand  tendon{s)  ... 
Revise  palsy  hand  tendonjs)  ... 

Revise  hand  contracture  .T.'. 

Revise  hand  contracture  

Repair/revise  wrist  joint  

Revise  wrist  joint  

Revise  wrist  joint  

Revise  wrist  joint  

Realignment  of  hand 

Revision  of  radius 

Revision  of  radius 

Revision  of  ulna 

Revise  radius  &  ulna 

Revise  radius  or  ulna  

Revise  radius  &  ulna 

Shorten  radius/ulna  

Lengthen  radius/ulna 

Shorten  radius  &  ulna  

Lengthen  radius  &  ulna  

Repair  radius  or  ulna 

Repair/graft  radius  or  ulna  

Repair  radius  &  ulna  

Repair/graft  radius  &  ulna  

Repair/graft  radius  or  ulna  

Repair/graft  radius  &  ulna  

Repair/graft  wrist  bone  

Reconstruct  wrist  joint  

Reconstruct  wrist  joint  

Reconstruct  wrist  joint 

Reconstruct  wrist  joint 

Reconstnxt  wrist  joint 

Wrist  replacement  

Repair  wrist  joint(s)  

Remove  wrist  joint  implant  

Revision  of  wnst  joint  

Revision  of  wrist  joint 

Reinforce  radius  

Reinforce  ulna  

Reinforce  radius  and  ulna 

Treat  fracture  of  radius 

Treat  fracture  of  radius 

Repair  fracture  of  radius  

Repair  fracture  of  radius  

Repair  fracture  of  radius  

Repair  fracture  of  radius  

Treat  fracture  of  ulna 

Treat  fracture  of  ulna 


Work 
RVUs 


7 

4 

4 

1 

5 

6 

9 

7 

7 

9 

5 

6 

8 

6 

5 

6 

8 

8 

7 

9 

9 

11 

9 

12 

9 

10 

12 

10 

12 

8 

9 

7 

11 

12 

12 

9 

12. 
13 
15 
10 
13 
12 
15 
12 
15 
10 
12 
10 
9 
10 
9 

15 

11 

13 

7 

9 

9 

9 

11 

2 

5 

8 

6 

11, 

12 

1. 

4. 


48 
.91 
96 
47 
02 
38 
18 
41 
.45 
65 
77 
83 
.53 
90 
09 
33 
55 
.18 
77 
.18 
49 
48 
99 
.57 
.25 
.97 
.74 
95 
.24 
.32 
66 
.97 
.76 
.48 
41 
96 
89 
20 
.07 
41 
63 
78 
51 
58 
09 
.06 
40 
.45 
99 
.76 
37 
.69 
.49 
.93 
.76 
.25 
.22 
65 
88 
33 
02 
73 
08 
82 
57 
96 
96 


Practice 
expense 
RVUs  2 


8.78 

5.63 

5.36 

0.51 

2.20 

5.69 

8.34 

4.66 

5.83 

8.02 

3.40 

3.48 

6.69 

4.27 

2.50 

3.08 

7.44 

6.85 

7.22 

7.71 

8.12 

10.47 

8.60 

11.98 

8.70 

9.33 

14.82 

10.09 

11.54 

7.69 

9.22 

6.48 

10.42 

11.89 

13.53 

8.92 

11.38 

12.58 

14.37 

10.90 

12.56 

11.55 

14.86 

12.15 

11.85 

9.15 

11.49 

7.14 

9.48 

10.25 

10.48 

•20.08 

9.66 

793 

7.39 

8.81 

8.79 

9.20 

11.32 

2.36 

3.61 

771 

5.80 

11.27 

11.98 

2.47 

3.51 


Mal- 
practice 
RVUs 


1.44 
0.86 
0.87 
0.05 
0.37 
0.92 
1.41 
0.79 
1.04 
1.43 
0.56 
0.55 
1.14 
0.70 
0.41 
0.53 
1.20 
1.19 
1.18 
1.32 
1.36 
1.77 
1.29 
1.95 
1.47 
1.52 
2.43 
1.63 
1.58 
1.27 
1.51 
1.00 
1.59 
1.S4 
0.83 
1.52 
1.95 
2.06 
2.35 
1.77 
2C4 
1.94 
2.31 
1.89 
2.15 
1.52 
1.91 
1.23 
1.54 
1.68 
1.74 
3.53 
1.55 
1.17 
1.20 
1.44 
1,44 
1-51 
1  86 
0.29 
0.52 
1.23 
0.95 
1.85 
1.96 
0.35 
0.55 


Total 


17.70 
11.40 
11.19 
2.03 
7.59 
12.99 
18.93 
12.86 
14.32 
19.10 
9.73 
10.86 
16.36 
11.87 
8.00 
9.94 
17.19 
16.22 
16.17 
18.21 
18.97 
23.72 
19.88 
26.50 
19.42 
21.82 
29.99 
22.67 
25.36 
17.28 
20.39 
15.45 
23.77 
26.31 
26.82 
20.40 
26.22 
27.84 
31.79 
23.08 
28.23 
26.27 
32.68 
26  62 
29.09 
20.73 
25.80 
18.S2 
2V01 
22  69 
21.59 
39.30 
22.70 
23.03 
16.35 
19.50 
19.45 
20.36 
25.06 
4.98 
9.15 
17.67 
12.83 
24.94 
2651 
478 
9.12 


Global 
period 


090 
090 
090 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
09D 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 


Up- 
date 


'  All  numeric  OPT  HCPCS  Copyiigm  1993  Amencan  Medical  Association. 
'  •  Indicates  reduction  of  Practice  Expense  RVUe  as  a  esuit  of  OBRA  1993 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


HCPCS' 


MOO 


25545 

25560 

25565 

25574 

25575 

25600 

25605 

25611 

25620 

25622 

25624 

25628 

25630 

25635 

25645 

25650 

25660 

25670 

25675 

25676 

25680 

25685 

25690 

25695 

25800 

25805 

25810 

25820 

25825 

25900 

25905 

25907 

25909 

25915 

25920 

25922 

25924 

25927 

25929 

25931 

25999 

26010 

26011 

26020 

26025 

26030 

26034 

26035 

26037 

26040 

26045 

26055 

26060 

26070 

26075 

26080 

26100 

26105 

26110 

26115 

26116 

26117 

26121 

26123 

26125 

26130 

26135 


Sta- 
tus 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Repair  fracture  of  ulna  

Treat  fracture  radius  &  ulrui  ... 
Treat  fracture  radius  &  ulna  „. 
Treat  fracture  radius  &  ulna  _. 

Repair  fracture  radius/ulrui 

Treat  fracture  radius/ulna 

Treat  fracture  radius/ulna 

Repair  fracture  radiu&ulna 

Repair  fracture  radius/ulna 

Treat  wrist  tx>n6  fracture 

Treat  wrist  bone  fracture 

Repair  wrist  tx>r>e  fracture 

Treat  wnst  bone  fracture 

Treat  wrist  bone  fracture 

Repair  wrist  bone  fracture 

Repair  wnst  bone  fracture 

Treat  wrist  dislocation  

Repair  wrist  dislocation  

Treat  wrist  dislocation  

Repair  wrist  dislocation  

Treat  wrist  fracture  

Repair  wrist  fracture 

Treat  wrist  dislocation  

Repair  wrist  dislocation  

Fusion  of  wnst  joint  

FusiorVgratt  of  wrist  joint 

FusiorVgraft  of  wrist  joint 

Fusion  of  hand  bones  

Fusion  harxj  txxies  with  graft , 

Amputation  of  forearm 

Amputation  of  forearm 

Amputation  follow-up  surgery  . 
Amputation  follow-up  surgery 

Amixrtation  of  forearm 

Amputate  hand  at  wrist  

Amjxjtate  harxl  at  wnst  

Amputation  follow-up  surgery 

Amputation  of  hand 

Amputation  follow-up  surgery 
Amputation  follow-up  surgery 

Forearm  or  wrist  surgery 

Drainage  of  finger  abscess  ... 

Drainage  of  finger  abscess  ... 

Drain  hand  tendon  sheatti 

Drainage  of  palm  bursa  ....... 

Drainage  of  palm  bursa(s)  ■■■■ 

Treat  hand  txine  lesion 

Decompress  fingers/hand  

Decompress  fingers/hand  

Release  palm  contracture  

Release  palm  contracture  

Incise  finger  tendon  sheath  ... 

Incision  of  finger  tendon 

Explore/treat  hand  joint  

Explore/treat  finger  joint  

Explore/treat  finger  joint  

Biopsy  hand  joint  lining  

Biopsy  finger  joint  lining  

Biopsy  finger  joint  lining  

Removal  of  hand  lesion  

Removal  of  hand  lesion 

Remove  tumor,  hand/finger ... 

Release  palm  contracture  

Release  palm  contracture  

Release  palm  contracture  .... 

Remove  wrist  joint  lining  

Revise  finger  joint,  each 


WorV 
RVUs 


Practice 

expense 

RVUs  2 


8.44 
2.32 
5.35 
6.10 
9.58 
2.51 
5.42 
7.19 
8.24 
2.46 
4.33 
7.90 
2.76 
4.21 
6.93 
2.90 
4.58 
7.60 
4.49 
7.63 
5.69 
9.33 
5.22 
8.03 
9.31 
10.69 
9.90 
7.22 
8.70 
8.24 
8.49 
7.35 
8.46 
0.00 
8.18 
7.04 
7.96 
8.36 
7.21 
7.43 
0.00 
1.51 
2.16 
4.05 
4.37 
5.42 
5.65 
8.47 
6.75 
3.12 
5.33 
2.59 
2.74 
3.38 
3.48 
3.82 
3.58 
3.62 
3.44 
3.72 
5.25 
8.33 
7.42 
8.74 
4.66 
5.19 
6.74 


Mai- 
practice 
RVUs 


7.66 
2.30 
4.71 
♦9.64 
10.82 
2.87 
3.99 
6.08 
7.21 
2.31 
3.71 
7.21 
2.21 
3.40 
6  75 
2.69 
1.84 
7.16 
2.31 
7.40 
2.47 
8.89 
4.94 
7.12 
11.06 
12.99 
•12.67 
9.01 
•11.35 
7.16 
7.19 
5.80 
5.61 
0.00 
7.08 
5.61 
7.58 
6.36 
4.79 
4.59 
0.00 
0.49 
1.56 
3.76 
4.56 
5.79 
4.28 
5.23 
6.44 
2.89 
4.88 
•3.32 
1.14 
2.79 
3.82 
3.17 
3.02 
4.22 
2.96 
2.03 
3.75 
5.13 
•9.50 
9.20 
2.65 
5.07 
4.91 


Total 


1.21 

027 

0.71 

1.75 

1.75 

0.42 

0.62 

0.98 

1.15 

0.33 

0.58 

1.17 

0.30 

0.51 

0.96 

0.36 

026 

1.13 

0.34 

1.12 

0.36 

1.46 

0.74 

1.18 

1.82 

2.11 

2.08 

1.50 

2.01 

1.32 

1.16 

1.01 

1.07 

0.00 

1.21 

1.03 

1.23 

1.23 

0.97 

0.91 

0.00 

0.05 

0.24 

0.64 

0.77 

0.99 

072 

0.87 

1.06 

0.50 

0.82 

0.57 

0.17 

0.42 

0.63 

0.52 

0.46 

0.68 

0.51 

0.34 

0.63 

0.92 

1.63 

1.55 

0.45 

0.87 

083 


Global 
period 


Up- 
date 


17.31 
4.89 
10.77 
17.49 
22.15 
5.80 
10.03 
14.25 
16.60 
5.10 
8.62 
16.28 
5.27 
8.12 
14.64 
5.95 
6.68 
15.89 
7.14 
16.15 
8.52 
19.68 
10.90 
16.33 
22.19 
25.79 
24.65 
17.73 
22.06 
16.72 
16.84 
14.16 
15.14 
0.00 
16.47 
13.68 
16.77 
15.95 
12.97 
12.93 
0.00 
205 
3.96 
8.45 
9.70 
12.20 
10.65 
14.57 
14.25 
6.51 
11.03 
6.48 
4.05 
6.59 
7.93 
7.51 
7.06 
8.52 
6.91 
6.09 
9.63 
14.38 
18.55 
19.49 
7.76 
11.13 
12.48 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
YYY 
010 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 

zzz 

090 
090 


s 
s 
s 
s 
s 
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s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 

8 

s 
s 
s 
s 

8 

s 

8 
8 
8 
8 
8 
S 
8 
8 
8 
N 
8 
8 
8 
8 
8 
8 
8 
8 
8 
S 
8 
8 
8 
8 
S 
S 
8 
8 
8 
8 
8 
S 
S 
S 
8 


'  All  numenc  CPT  HCPCS  Copyrighl  1993  Amencar  Me<lK;al  Association. 
' '  inOicates  reducnon  of  Practic*  Eipens«  RVUs  as  a  result  ol  OBRA  i993. 
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AooENouMB.— Relative  Value  Units  (RVUs)  and  Related  iNFORMAnoN-Continued 


HCPCS' 


26140 

26145 

26160 

26170 

26180 

26200 

26205 

26210 

28215 

26230 

26236 

26236 

26250 

26265 

26260 

26261 

26262 

26320 

26350 

26352 

26356 

26357 

26358 

26370 

26372 

26373 

26390 

26392 

26410 

26412 

26415 

26416 

26418 

26420 

26426 

26428 

26432 

26433 

26434 

26437 

26440 

26442 

26445 

26449 

26450 

26455 

26460 

26471 

26474 

26476 

26477 

26478 

26479 

26480 

>6483 

>6485 

>6489 

>6490 

>6492 

;6494 

>6496 

>6497 

>6498 

>6499 

>6500 

>6S02 

>6504 


MOO 


Sta- 
tus 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Revise  finger  joW,  each 

Tendon  exctsiort.  palnVfinger  ... 
Remove  tendon  sheath  lesion  . 
Removal  of  palm  tendon,  each 
Removal  of  finger  tendon  _ 
Remove  hand  bor>e  lesion 
Remove/graft  bone  lesion  . 

Removal  of  finger  lesion  

Renwve/graft  finger  lesion  

Partial  removal  oi  hand  bone 
Paitai  removal,  finger  t»ne  _ 
Partial  removal,  finger  bone  _ 

Extensive  hand  surgery 

Extensive  hand  surgery . 

Extensive  finger  surgery 

Extensive  finger  surgery 

Partial  removal  of  finger 

Removal  of  impiant  from  hand 

Repair  finger/harxl  tendon 

Repair/graft  harxJ  tendon  

Repair  finger/hand  tendon  ....... 

Repair  finger/hand  tendon 

Repair^gratt  hand  tendon  

Repair  finger/hand  tencJon 

Repair/graft  hand  tendon  

Repair  finger.'hand  tendon , 

Revise  hand/finger  tendon  , 

Repair/graft  harxj  tendon  

Repair  hand  terxton 

Repair/graft  hand  tendon  

Excision,  hand/finger  tendon  .... 

Graft  hand  or  finger  tendon 

Repair  finger  tendon 

Repair/graft  finger  tendon  

Repair  finge.'/hand  tendon 

Repair/graft  finger  tendon  

Repair  finger  tendon 

Repair  finger  tendon 

Repair/gratt  finger  tendon  

Realignment  of  terxJons  

Release  pa'm/finger  tendon  

Release  palm  &  fmger  tendon  . 

Release  hancWir>ger  tetxton 

Release  forearrrVhand  tendon  .. 

InciSKMi  of  palm  tendon  

Incision  of  finger  tendon 

Incise  handfinger  tendon 

Fusion  of  finger  tendons  

Fusion  of  finger  tendons  

Terxton  lengtfienirig 

Terxton  shortening  

Lengthening  o<  harxJ  tendon  .... 

Shortening  of  hand  tendon 

Transplant  hand  tendon 

Transplant/graft  hand  tendon  ... 

Transplant  palm  tendon  

Transplant/graft  palm  tendon  ... 

Revise  thumb  tendon  , 

Tendon  transfer  with  graft  

Hand  tendon^muscle  transfer  .... 

Revise  thumb  tendon  

Finger  tendon  transfer 

Finger  tendon  transfer 

Revision  of  finger  

Hand  tendon  recoristruction 

Harxl  terxton  reconstruction 

Harxl  tendon  reconstruction  


Work 
RVUs 


5.95 
6.10 
3.03 
4.67 
5.06 
5.31 
7.32 
6.03 
6.89 
6.03 
5.88 
5.01 
7.34 
11.79 
6.82 
8.63 
5.47 
378 
5.82 
7.34 
7.13 
825 
8.79 
6.78 
8.36 
7.76 
8.83 
9.88 
4.42 
5.98 
8.14 
9.16 
4.06 
6.44 
5.93 
6.98 
3.91 
4.46 
5.86 
5.59 
4.81 
6.17 
421 
6.46 
3.58 
3.56 
3.37 
5.61 
5.20 
5.06 
5.03 
5.68 
5.62 
6.56 
7.96 
7.36 
9.10 
8.08 
9.27 
8.14 
927 
9.25 
13.70 
8.66 
5.73 
6.81 
7.13 


Practice 
expense 
RVUs  2 


4.45 

4.76 

2.35 

2.86 

4.05 

4.53 

6.47 

3.94 

5.61 

4.31 

422 

3.90 

6.07 

904 

6.79 

7.79 

4.80 

3.58 

5.80 

6.67 

729 

6.65 

7.48 

6.78 

6.46 

6.93 

8.04 

8.71 

3.33 

6.08 

6.83 

8.74 

3.62 

5.74 

638 

5.56 

3.18 

3.98 

5.01 

4.10 

3.61 

3.41 

329 

5.63 

2.31 

1.91 

1.74 

420 

4.66 

2.92 

4.03 

4.35 

5.35 

6.60 

8.59 

6.57 

3.44 

7.89 

8.85 

7.36 

8.83 

8.11 

11.91 
7.84 
3.53 
5.33 

6.79 


Mal- 
practice 
RVUs 


0.78 

0.81 

0.40 

0.45 

0.72 

0.73 

1.04 

0.65 

0.95 

0.70 

0.72 

0.67 

1.08 

1.56 

0.98 

1.32 

0.77 

0.58 

1.00 

1.11 

1.25 

1.20 

128 

1.14 

1.16 

1.12 

124 

127 

0.52 

0.98 

0.91 

1.43 

0.60 

097 

1.08 

1.01 

0.52 

0.67 

0.85 

0.69 

0.60 

0.60 

0.55 

0.97 

0.36 

0.33 

0.30 

0.68 

0.76 

027 

0.74 

073 

0.87 

1.12 

1.42 

1.09 

0.52 

1.29 

122 

1.24 

1.55 

1.40 

2.06 

1.26 

0.61 

0.96 

1.12 


Total 


11.16 
11.67 
5.78 
7.98 
9.83 
10.57 
14.83 
9.62 
13.45 
11.04 
10.82 
'9.58 
14.49 
22.39 
13.59 
17.74 
11.04 
7.94 
12.52 
15.12 
15.67 
16.10 
17.55 
14.70 
15.98 
15.81 
18.11 
19.86 
827 
13.04 
15.88 
19.33 
8.28 
13.15 
13  39 
13.55 
7.61 
9.11 
11.72 
10.38 
9.02 
10.18 
8.05 
13.06 
6.25 
5.79 
5.41 
10.49 
10.62 
8.25 
9.80 
10.76 
11.34 
14.28 
17.97 
15.02 
13.06 
17.26 
19.34 
16.74 
19.65 
18.76 
27.67 
17.76 
9.87 
13.10 
15.04 


Global 
period 


090 

090 

090 

090 

080 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 


it 
dale 
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s 


AM  numeric  CPT  HCPCS  CopyngW  1993  Ameocan  Medcal  Association. 
IndcaiM  reduclwn  o<  PracKe  ExpanM  RVUs  as  a  result  ol  OBRA  i933. 


63706    Federal  Register  /  Vol.  58.  No.  230  /  Thursday.  December  2.  1993  /  Rules  and  Regulations 


is?*^ 


ADDENDUM  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


HCPCS' 


26508 

26510 

26516 

26517 

26518 

26520 

26525 

26527 

26530 

26531 

26535 

26536 

26540 

26641 

26542 

26545 

26548 

26550 

26562 

26555 

26557 

26558 

26559 

26560 

26561 

26562 

26565 

26567 

26568 

26580 

26585 

26587 

26590 

26591 

26593 

26596 

26597 

26600 

26605 

26607 

26608 

26615 

26641 

26645 

26650 

26665 

26670 

26675 

26676 

26685 

26686 

26700 

26705 

26706 

26715 

26720 

26725 

26727 

26735 

26740 

26742 

26746 

26750 

26755 

26756 

26765 

26770 


MOO 


Sta- 
tus 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
C 

c 
c 
c 
c 

A 
A 
A 
A 
A 
A 
C 
C 
C 
0 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Descriptton 


Release  thumb  contracture  ... 

Thumb  tendon  transfer 

Fusion  of  knuckle  joints 

Fusksn  of  knuckle  joints 

Fusion  of  knuckle  joints 

Release  knuckle  contracture  . 
Release  finger  contracture  .... 

Revise  wrist  joint  

Revise  knuckle  joint  

Revise  knuckle  with  lirplant .. 

Revise  finger  joint 

Revise/implant  finger  joint 

Repair  hand  joirrt 

Repair  hand  joint  with  graft  ... 
Repair  hand  joint  with  graft  ... 

Reconstruct  finger  joint  

Reconstnx:t  finger  joint  

Construct  thumb  r^jlacement 
Construct  thumb  replacement 
Positional  change  of  finger  .... 
Construct  finger  replacement 

Added  finger  surgery 

Added  finger  surgery 

Repair  of  web  finger 

Repair  of  web  finger 

Repair  of  web  finger 

Correct  metacarpal  flaw  

Correct  finger  deformity 

Lengttwn  metacarpal/finger ... 

Repair  harxl  deformity 

Repair  finger  deformity 

Reconstruct  extra  finger 

Repair  finger  deformity 

Repair  muscles  of  hand 

Release  muscles  of  harx] 

Excision  constncting  tissue  .. 
Release  of  scar  contracture  . 

Treat  metacarpal  fi^acture 

Treat  metacarpal  fracture 

Treat  metacarpal  fracture 

Treat  metacarpal  fracture 

Repair  metacarpal  fracture ... 

Treat  thumb  distocatkw 

Treat  thumb  fracture ....... 

Repair  thumb  fi'acture  ....,_„. 

Repair  thumb  fracture  .„. 

Treat  harxl  diskxation 

Treat  hand  dislocation 

Pin  hand  diskxation 

Repair  har)d  diskxi^abon 

Repair  harxj  diskx:atkxi 

Treat  knuckle  diskx:ation 

Treat  knuckle  diskxatkjn 

Pin  knuckle  diskxation 

Repair  knuckle  diskxation  ... 
Treat  finger  fracture,  each  .... 
Treat  finger  fi'acture,  each  .... 
Treat  finger  fracture,  each  .... 
Repair  fir>ger  fracture,  each  . 
Treat  finger  fracture,  each  .-... 
Treat  finger  ft^acture,  each  .... 
Repair  finger  fracture,  each  . 
Treat  finger  fracture,  each  .... 
Treat  finger  fracture,  each  .... 

Pin  finger  fracture,  each 

Repair  finger  fracture,  each  . 
Treat  finger  dislocation 


•  All  numeoc  OPT  MCPCS  Copyright  1993  Am«ocan  Medcal  Association 
'*  ln<t<cates  reduction  of  Practice  Ejipanse  RVUs  as  a  resi;lt  of  OBRA  1993. 


Work 
RVUs 


5.67 
5.09 
6.83 
8.43 
8.62 
5.07 
5.10 
8.45 
6.45 
7.65 
5.00 
6.13 
6.10 
829 
6.45 
6.57 
7.69 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
5.29 
10.62 
9.33 
6.52 
6.60 
8.76 
0.00 
0.00 
0.00 

d.oo 

2.93 
4.94 
8.74 
9.47 
1.83 
2.70 
5.18 
5.18 
5.24 
3.78 
428 
5.55 
722 
3.58 
4.49 
5.35 
6.61 
7.56 
3.58 
4.03 
4.97 
5.54 
1.58 
322 
4.97 
5.78 
1.83 
3.74 
5.61 
1.62 
3.00 
4.24 
4.08 
2.92 


Practice 
expense 
RVUs  2 


420 
4.20 
421 
7.15 
6.58 
4.53 
3.68 
988 
5.22 
6.72 
4.89 
7.29 
6.71 
9.04 
5.73 
5.33 
5.85 
OOO 
0.00 
0.00 
0.00 
0.00 
0.00 
4.70 
8.99 
11.09 
5.88 
4.33 
8.54 
0.00 
0.00 
0.00 
0.00 
2.32 
4.17 
8.33 
8.11 
1.56 
2.32 
3.59 
3.59 
4.92 
1.12 
222 
4.05 
6.46 
0.97 
4.39 
4.91 
5.82 
6.38 
0.89 
1.80 
4.73 
4.18 
1.11 
1.56 
2.48 
3.77 
1.17 
2.00 
4.80 
0.84 
1.09 
1.92 
2.69 
077 


Mal- 

practk^ 

RVUs 


0.73 

0.69 

068 

1.24 

1.23 

0.72 

0.63 

1.63 

0.86 

1.12 

0.59 

1.20 

1.13 

1.49 

0.98 

0.95 

1.01 

0.00 

0.00 

OOO 

0.00 

OOO 

OOO 

0.67 

1.58 

0.83 

0.86 

0.68 

1.07 

0.00 

0.00 

OOO 

0.00 

0.39 

0.71 

1.36 

1.39 

0.22 

0.36 

0.58 

0.58 

0.81 

0.14 

0.33 

0.65 

1.10 

010 

0.61 

0.68 

0.92 

1.05 

0.10 

027 

0.76 

0.67 

0.15 

0.23 

038 

0.62 

016 

0.32 

0.81 

0.10 

015 

0.33 

0.45 

0.08 


Total 


10.60 

9.98 

11.72 

16.82 

16.43 

10.32 

9.41 

19.96 

12.53 

15.49 

10.48 

14.62 

13.94 

18.82 

13.16 

12.85 

14.55 

0.00 

OOO 

0.00 

0.00 

0.00 

0.00 

10.66 

21.19 

21.25 

1326 

11.61 

18.37 

OOO 

0.00 

0.00 

0.00 

5.64 

9.82 

18.43 

18.97 

3.61 

5.38 

9.35 

9.35 

10.97 

5.04 

6.83 

10.25 

14.78 

4.65 

9.49 

10.94 

13.35 

14.99 

4.57 

6.10 

10.46 

10.39 

2.84 

5.01 

7.83 

10.17 

3.16 

6.06 

1122 

2.56 

424 

6.49 

722 

3.77 


Gk>bal 
penod 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 


Up- 
date 


S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 

s 
s 

8 
8 
S 
8 
8 
S 
8 
8 
8 
8 
S 
8 
8 
8 
8 
8 
8 
8 
8 
S 
8 
S 
8 
S 
S 
8 
S 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
S 
8 
8 
S 
8 
8 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  INFORMATION-Continued 


«PCS' 


26775 

26776 

26785 

26820 

26841 

26842 

26843 

26844 

26850 

26852 

26860 

26861 

26862 

26863 

26910 

26951 

26952 

26989 

26990 

26991 

26992 

27000 

27001 

27003 

27005 

27006 

27025 

27030 

27033 

27036 

27040 

27041 

27047 

27048 

27049 

27050 

27052 

27054 

27060 

27062 

27065 

27066 

27067 

27070 

27071 

27075 

27076 

27077 

27078 

27079 

27080 

27085 

27087 

27090 

27091 

27093 

27095 

27097 

27098 

27100 

27105 

27110 

27111 

27120 

27122 

27125 

27130 


MOO 


Sta- 
tus 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A. 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Oescnption 


Treat  finger  diskxation 

Pin  firtger  diskxation 

Repair  finger  diskxation 

Thumb  fusion  with  graft 

Fusion  of  thoirb 

Thumb  fusion  with  graft 

Fusion  of  hand  joint „.. 

FusiorVgraft  o»  hand  joint  

Fusion  of  knuckle  ._ 

fusion  of  knuckle  with  graft  .. 

Fusion  of  finger  Joint 

Fusion  of  finger  joint,  added  . 
Fuskjn/graft  of  finger  joint  „.. 

Fuse/graft  added  joint  

Amputate  metacarpal  bone  „. 
Amputation  of  finger/thumb  ... 
Amputation  of  finger/thumb  ... 

Haricyfinger  surgery __,. 

Drainage  of  pelvis  lesion 

Drainage  of  pelvis  txjrsa  

Drainage  of  bone  teswn _. 

Incision  of  hip  tendon _.. 

lrx:is»on  of  hip  tendon 

Incision  of  ntp  tendon _... 

Incision  of  hip  tendon 

Incision  of  hip  tendons  

Incision  of  hiprthigh  fasaa  ..... 

Drainage  of  hip  joint 

Exploration  of  hi|3  joint 

Denervation  of  hip  joint  

Biopsy  of  soft  tissues  „ 

Biopsy  of  soft  tissues 

Remove  hip^pelvis  lesion  

Remove  hijapelvis  lesion  

Remove  tumor,  h^pe^is 

Bk)psy  of  sacroiliac  joint 

■Biopsy  of  hip  joirt  ._ 

Removal  of  hip  joirtf  lining 

Removal  of  Ischiai  txjrsa 

Remove  femur  teskxvtxjrsa  ... 
Removal  of  hip  borw  lesion  ... 
Removal  of  hip  bone  lesion  ... 
Remove/graft  hip  bone  leskjn 
Partial  removal  ol  hip  bone  .... 

Partial  removal  ot  hip  tx>ne 

Extensive  hip  surgery 

Extensive  hip  surgery 

Extensive  hip  surgery 

Extensive  hip  surgery 

Extensive  hip  surgery 

Removal  of  tail  tx)ne  _ 

Rerrxjve  hip  foreign  txxJy  

Remove  hip  foreign  body 

Removal  o<  hip  prosthesis 

Removal  of  hip  prosthesis 

Injection  for  hip  x-ray 

Injection  for  hip  x-ray _ 

Revision  of  hip  lerxton  .._ 

Transfer  tendon  to  pelvis  

Transfer  of  atxjomnal  muscle 

Transfer  of  spmal  muscle 

Transfer  of  iliopsoas  muscle  .. 
Transfer  of  iliopsoas  muscle  . 
Reconstruction  ol  hip  socket  .. 
Reconsfruction  of  hip  socket  .., 

Partial  hip  replacement  _.... 

Total  flip  replacement 


'  M  nomenc  OPT  MCPCS  CopyngW  1993  Am«nc»i  Madcal  AsiocoKon. 
'*  Indicates  reikjctionol  Practice  Ejioens«  RVUs  as  a  resuMolOBRA  1993. 


Work 
RVUs 


3.55 
4.65 
4.13 
7.93 
6.87 
7.84 
729 
8.33 
6.64 
8.06 
4.54 
1.76 
7.14 
3.94 
726 
446 
6.09 
0.00 
6.84 
6.12 
14.13 
5.33 
7.79 
6.60 
9.10 
9.61 
1027 
1222 
12.52 
15.89 
3.30 
9.46 
724 
5.76 
12.66 
3.77 
5.51 
7.68 
4.78 
4.79 
5.04 
927 
12.78 
9.69 
10.34 
16.03 
18.13 
21.53 
11.99 
1224 
5.69 
1.84 
8.10 
12.13 
20.71 
1.31 
1.52 
8.17 
8.17 
10.69 
11.39 
12.63 
11.57 
16.61 
13.71 
13.38 
18.89 


Practice 
exper^e 
RVUs  2 


1.14 

2.10 

3.00 

6.72 

6-24 

8.68 

6.44 

7.43 

4.68 

578 

435 

•2.46 

5.22 

3.41 

522 

2.90 

4.04 

OOO 

3.13 

1.83 

6.45 

187 

2.37 

6.85 

3.41 

4.69 

6.19 

11.55 

1165 

11.99 

0.73 

2.70 

1.91 

4.38 

1025 

•528 

•9.05 

•12.46 

3.97 

428 

5.65 

7.99 

11.76 

7.49 

839 

13.69 

16.65 

19.19 

9.30 

8.74 

4.83 

0.59 

3.66 

9.19 

20.03 

0.83 

0.94 

7.80 

7.80 

7.77 

5.96 

10.73 

11.76 

1&30 

•17.55 

•17.51 

•26.47 


Mal- 
practice 
RVUs 


Total 


0.17 

0.35 

0.49 

1.06 

1.01 

1.39 

1.11 

120 

0?7 

1  01 

069 

0.43 

0.86 

0.56 

0.94 

0.50 

0.70 

OOO 

0.52 

029 

106 

024 

0.38 

1.09 

055 

0.78 

1.03 

1.88 

1.87 

223 

0.11 

044 

0.32 

0.83 

1.89 

091 

1.61 

229 

0.69 

0.71 

0.91 

1.31 

1.95 

122 

1.47 

2.35 

2.64 

328 

1.69 

1  68 

0.88 

0.07 

0.61 

1.48 

320 

0.11 

0.13 

127 

127 

1.44 

1.38 

1  88 

1.67 

2.98 

2.97 

3.04 

4.63 


4.86 

7.10 

762 

15.71 

14.12 

17.91 

14.84 

16.96 

12.09 

14.85 

958 

.    465 

13  22 

793 

13..42 

7.86 

ias3 

0.00 
10.49 

8.24 
21.64 

7.44 
1054 
14.54 
13.06 
15.08 
17.49 
25.65 
26.04 
3011 

4.14 
12.60 

947 
10.97 
24.80 

9.96 
16.17 
22.43 

9.44 

9.78 
11.60 
18.57 
26.49 
ia40 
20.40 
32.07 
37.32 
44.00 
22.98 
22.66 
11.40 

2.50 
12.37 
22.80 
43  94 

225 

2.59 
17.24 
17.24 
1990 
18.73 
25.24 
25.00 
37.89 
3423 
33.91 
49.99 


Gtobai 
penod 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
09G 

zzz 

090 
ZZZ 
090 
090 
090 
YYY 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
010 
090 
090 
090 
000 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 


Up- 
date 
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HCPCS' 


27132 

27134 

27137 

27138 

27140 

27146 

27147 

27151 

27156 

27158 

27161 

27165 

27170 

27175 

27176 

27177 

27178 

27179 

27181 

27185 

27187 

27193 

27194 

27200 

27202 

27215 

27216 

27217 

27218 

27220 

27222 

27226 

27227 

27228 

27230 

27232 

27235 

27236 

27238 

27240 

27244 

27245 

27246 

27248 

27250 

27252 

27253 

27254 

27256 

27257 

27258 

27259 

27265 

27266 

27275 

27280 

27282 

27284 

27286 

27290 

27295 

27299 

27301 

27303 

27305 

27306 

27307 


MOO 


Sta- 
tus 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 


Description 


Total  hip  replacement 

Revise  hip  joint  replacement 
Revise  hip  joint  replacement 
Revise  hip  joint  replacement 

Transplarit  of  femur  ndge 

Incision  of  hip  bone  

Revision  ortiip  bone  

Incision  of  hip  bones  

Revision  of  hip  txH^es 

Revision  of  pelvis  

Incision  of  neck  of  femur 

Incision/fixation  of  femur  

Repair/graft  femur  head^neck 

Treat  slipped  epiphysis  

Treat  slipjsed  epiphysis  

Repair  slipped  epiphysis  

Repair  slipjaed  epiphysis  

Revise  head/neck  of  femur  .. 

Repair  slipped  epiphysis  

Revision  of  femur  epiphysis  . 

Reinforce  hip  borws  

Treat  pelvic  nng  fracture  

Treat  pelvic  nng  fracture  

Treat  tail  bone  fracture 

Repair  tail  bone  fracture 

Pelvic  fracturp(<;)  treatment  .. 

Treat  pelvic  ring  fracture  

Treat  pelvic  ring  fracture  

Treat  pelvic  nng  fracture  

Treat  hip  socket  fracture  

Treat  Np  socket  fracture  

Treat  hip  wail  fracture  

Treat  hip  fracture(s) 

Treat  hip  fracture(s) 

Treat  fracture  of  thigh 

Treat  fracture  of  thigh 

Repair  of  thigh  fracture  

Repair  of  thigh  fracture  

Treatment  of  thigh  fracture  ... 
Treatment  of  thigh  fracture  ... 

Repair  of  thigh  fracture  

Repair  of  thigh  fracture  

Treatment  of  thigh  fracture  ... 

Repair  of  thigh  fracture  

Treat  hip  diskx^ation  .'. 

Treat  hip  dislocation  ...;. 

Repair  of  hip  dislocation 

Repair  of  hip  dislocation 

Treatment  of  hip  diskx:ation  . 
Treatment  of  hip  dislocation  . 

Repair  of  hip  diskxation 

Repair  of  hip  diskxation 

Treatment  of  hip  dislocation  . 
Treatment  of  hip  dislocation  . 

Manipulation  of  hip  joint  

Fusion  of  sacroiliac  joint 

Fusion  of  pubic  twnes 

Fusion  of  hip  joint 

Fusion  of  hip  joint 

Amputatkjn  of  leg  at  Np 

Amputation  of  leg  at  hip 

Pelvis/hip  joint  surgery  

Drain  thigh/knee  lesion 

Drainage  of  bone  lesion  

Incise  thigh  terxjon  &  fascia  . 

Inciskjn  of  thigh  tendon 

Incision  of  thigh  tendons 


Wortc 
RVUs 


21.68 

24.81 

18.88 

19.14 

11.56 

13.87 

17.78 

18.79 

20.38 

18.30 

15.37 

16.38 

15.07 

7.32 

11.01 

13.91 

10.88 

11.82 

13.95 

8.39 

12.71 

4.69 

8.83 

1.78 

6.59 

9.49 

14.36 

13.34 

19.04 

5  32 

11.07 

14.08 

15.56 

18.10 

5.00 

9.42 

11.14 

14.30 

5.12 

10.98 

14.51 

18.93 

4.41 

9.84 

6.38 

9.58 

12.11 

17.48 

3.76 

4.87 

14.56 

18.23 

5.64 

7.82 

2.02 

11.94 

10.69 

15.79 

15.82 

21.92 

17.51 

0.00 

6.03 

7.78 

5.48 

4.32 

5.36 


Practk^e 
expense 
RVUs  2 


•29.39 

•34.48 

•27.43 

•26  56 

11.17 

11.00 

17.16 

17.91 

18.52 

14.58 

14.47 

16.95 

16.59 

1.19 

10.51 

12.53 

10.58 

11.27 

13.29 

2.80 

•16.34 

2.44 

3.94 

1.51 

622 

•13.40 

4.35 

14.71 

14.71 

4.31 

644 

15.96 

•19.92 

20.17 

3.34 

9.08 

•15.14 

17.10 

4.96 

9.81 

16.48 

16.48 

3.91 

•12.60 

3.23 

4.39 

13.29 

13.62 

1.90 

4.67 

13.88 

17.39 

3.50 

4.50 

1.90 

10.17 

9.11 

14.66 

15.37 

25.68 

16.72 

0.00 

2.49 

5.93 

3.84 

2.01 

3.04 


Mat- 

practxe 

RVUs 


5.15 
6.03 
4.87 
4.63 
1.73 
1.36 
2.79 
2.93 
3.11 
2.67 
2.34 
2.66 
2.68 
0.18 
1.72 
2.07 
1.57 
1  85 
2.18 
0.88 
2.79 
0.39 
0.51 
0.17 
0.90 
2.36 
o!67 
2.36 
2.36 
0.65 
1.04 
2.55 
3.24 
324 
0.41 
1.48 
2.63 
274 
0.72 
1.55 
2.65 
2.65 
0.61 
2.13 
0.45 
0.59 
2.13 
2.30 
0.31 
0.74 
2.27 
285 
0.55 
072 
0.30 
1.79 
1.71 
2.43 
229 
4.75 
2.98 
0.00 
040 
0.97 
0.69 
0.32 
0.49 


Total 


56.22 
65.32 
51.18 
50.33 
24.46 
26.23 
37.73 
39.63 
42.01 
35.55 
32.18 
35.99 
34.34 

8.69 
23.24 
28.51 
23.03 
24.94 
29.42 
12.07 
31.84 

7.52 
13.28 

3.46 
13.71 
25.25 
19.38 
30.41 
36.11 
1028 
18.55 
32.59 
38.72 
41.51 

8.75 
19.98 
28.91 
34.14 
10.80 
22.34 
33.64 
38.06 

8.93 
24.57 
10.06 
14.66 
27.53 
33.40 

5.97 
10.28 
30.71 
38.47 

9.69 
13.04 

4.22 
23.90 
21.51 
32.88 
33.48 
52.35 
37.21 

0.00 

8.92 
14.68 
10.01 

6.65 

8.89 


Gkibal 
period 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
010 
010 
090 
090 
090 
090 
010 
090 
090 
090 
090 
690 
090 
YYY 
090 
090 
090 
090 
090 


Up- 
date 


L 


>  AH  numanc  Ct*T  HCPCS  Cofiyngm  1993  Amsncan  Medical  Association. 
>'  IndcatM  raducton  o<  Practic*  Eipense  RvUs  as  a  rssuA  o*  OBRA  1993. 
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HCPCS' 


27310 

27315 

27320 

27323 

27324 

27327 

27328 

27329 

27330 

27331 

27332 

27333 

27334 

27335 

27340 

27345 

27350 

27355 

27356 

27357 

27358 

27360 

27365 

27370 

27372 

27380 

27381 

27385 

27386 

27390 

27391 

27392 

27393 

27394 

27395 

27396 

27397 

27400 

27403 

27405 

27407 

27409 

27418 

27420 

27422 

27424 

27425 

27427 

27428 

27429 

27430 

27435 

27437 

27438 

27440 

27441 

27442 

27443 

27445 

27446 

27447 

27448 

27450 

27454 

27455 

27457 

27465 


MOD 


Sta- 
tus 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A  ' 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Exptoration  of  knee  joint 

Partial  removal,  thigh  nerve  .. 
Partial  removal,  thigh  nerve  .., 

Bk>psy  thigh  soft  tissues  , 

Biopsy  thigh  soft  tissues  

Removal  of  thigh  tesion 

Removal  of  thigh  tesion 

Remove  tumor,  thIghyVnee 

Bk)psy  knee  joint  lining  

Explore/treat  knee  joint  

Removal  of  knee  cartilage  

Removal  of  knee  cartilage  

Remove  knee  joint  lining 

Remove  knee  joint  lining 

Removal  of  kneecap  bursa  .... 

Removal  of  knee  cyst 

Renwval  of  kneecap  

Remove  femur  tesion  

Remove  femur  tesioa'graft 

Remove  femur  tesion/graft 

Remove  femur  tesiorvflxation  . 
Partial  removal  leg  bone(s)  .... 

Extensive  teg  surgery 

Injection  for  knee  x-ray 

Removal  of  foreign  tiody  

Repair  of  kneecap  tendon 

Repair/graft  kneecap  tendon  .. 

Repair  of  thigh  muscle  

Repair/graft  of  thigh  muscle  ... 

Incision  of  thigh  tendon 

Irwision  of  thigh  tendons  

Incision  of  thigh  tendons  

Lengthening  of  thigh  tendon  .. 
Lengthening  of  thigh  tendons  . 
Lengthening  of  thigh  tendons  . 

Transplant  of  thigh  tendon  

Transplants  of  thigh  tendons  .. 
Revise  thigh  muscle&'tendons 

Repair  of  knee  cartilage  

Repair  of  knee  ligament 

Repair  of  knee  ligament 

Repair  of  knee  ligaments  

Repair  degenerated  kneecap  .. 
Revision  of  unstatile  kneecap  . 
Revision  of  unstable  kneecap  . 
RevisiorVremoval  of  kneecap  .. 

Lateral  retinacular  release 

Reconstruction,  knee 

Reconstruction,  knee 

Reconstmction,  knee 

Revision  of  thigh  muscles  

Incision  of  knee  joint  

Revise  kneecap 

Revise  kneecap  with  implant  .. 

Revision  of  knee  joint 

Reviskxi  of  knee  joint 

Revision  of  knee  joint 

Revision  of  knee  joint 

Revision  of  knee  joint 

Revision  of  knee  joint 

Total  knee  replacement 

Inciskw  of  thigh  „ 

Incision  of  thigh  

Realignment  of  thigh  bone 

Realignment  of  knee  , 

Realignnnent  of  knee  

I  Shortening  of  thigh  bone 


Woik 
RVUs 


8.35 
6.58 
5.97 
2.70 
4.58 
4.37 
5.37 
11.87 
4.76 
5.57 
7.94 
6.89 
8.04 
9.29 
3.96 
5.69 
7.50 
7.14 
8.70 
9.74 
4.79 
9.33 
13.99 
0.97 
4.86 
6.70 
977 
7.25 
9.83 
4.94 
6.74 
8.61 
6.02 
8.06 
11.08 
7.41 
9.43 
8.56 
7.89 
8.06 
9.55 
11.93 
9.93 
9.25 
920 
923 
5.10 
8.78 
10.80 
11.99 
9.02 
8.84 
7.83 
10.40 
9.60 
9.92 
11.26 
10.29 
16.57 
1520 
19.91 
10.36 
13.23 
12.40 
12.14 
12.74 
12.98 


Practxe 
expense 

RVUs  2 


9.71 
5.44 
5.24 
0.92 
2.66 
2.32 
4.12 
11.82 
•7.16 
•8.51 
•10.32 
•13.59 
♦10.51 
•11.98 
3.89 
5.69 
•9.60 
7.66 
8.29 
8.90 
4.60 
8.66 
14.09 
0.61 
3.46 
8.03 
11.40 
8.94 
•12.58 
4.41 
5.48 
7.76 
5.73 
5.79 
10.60 
7.14 
8.98 
7.98 
8.89 
10.28 
8.97 
•15.27 
12.37 
11.11 
11.58 
•11.81 
•6.53 
•12.89 
•1522 
11.40 
9.46 
7.11 
•10.02 
13.28 
11.96 
9.24 
•17.09 
•18.02 
•25.60 
•22.41 
•28.44 
13.01 
15.00 
•16.31 
12.14 
13.45 
12.38 


Mal- 
practice 
RVUs 


1.53 

0.97 

0.74 

0.13 

0.46 

0.40 

0.74 

2.16 

1.20 

1.51 

1.75 

2.55 

1.79 

2.07 

0.63 

0.96 

1.56 

1.24 

1.35 

1.45 

0.73 

1.42 

2.46 

0.05 

0.55 

1.30 

184 

1.44 

2.04 

0.72 

0.91 

1.29 

0.94 

0.95 

1.67 

1.12 

147 

1.25 

1.46 

1.69 

1.44 

2.51 

1.87 

176 

1.85 

1.91 

1.09 

2.27 

2.74 

1.85 

1.52 

1.14 

1.57 

2.16 

2.12 

1.53 

3.08 

3.38 

426 

3.91 

5.00 

2.11 

2.39 

2.85 

1.97 

2.16 

2.02 


Total 


19.59 
12.99 
11.95 
3.75 
7.70 
7.09 
1023 
25.85 
13.12 
15.59 
20.01 
.  23.03 
,'20.34 
23.34 
8.48 
12.34 
18.66 
16.04 
18.34 
20.09 
10.12 
1941 
30.54 
1.63 
8.87 
16.03 
23.01 
17.63 
24.45 
10.07 
13.13 
17.66 
12.69 
14.80 
23.35 
15.67 
19.88 
17.79 
18.24 
20.03 
19.96 
29.71 
24.17 
22.12 
22.63 
22.95 
12.72 
23.94 
28.76 
25.24 
20.00 
17.09 
19.42 
25.84 
23.68 
.  20.69 
31.43 
31.69 
46.43 
41.52 
53.35 
25.48 
30.62 
31.56 
26.25 
28.35 
27.38 


Global 
penod 


090 

090 

090 

010 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

ZZZ 

090 

090 

000 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 


Up- 
date 
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HCPCS' 


MOO 


27466 

27468 

27470 

27472 

27475 

27477 

27479 

27485 

27486 

27487 

27468 

27495 

27496 

27497 

27498 

27499 

27500 

27501 

27502 

27503 

27506 

27507 

27508 

27509 

27510 

27511 

27513 

27514 

27516 

27517 

27519 

27520 

27524 

27530 

27532 

27535 

27536 

27538 

27540 

27550 

27552 

27556 

27557 

27558 

27560 

27562 

27566 

27570 

27580 

27590 

27591 

27592 

27594 

27596 

27598 

27599 

27600 

27601 

27602 

27603 

27604 

27605 

27606 

27607 

27610 

27612 

27613 


Sta- 
tus 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Lengthening  o(  thigh  bone  

Shorten/lengthen  thighs  _.. 

Repair  of  thigh „ 

Repair/graft  of  thigh 

Surgery  to  stop  leg  growth 

Surgery  to  stop  leg  growth 

Surgery  to  stop  leg  growth 

Surgery  to  stop  leg  growth 

Revise  knee  joint  replace 

Revise  knee  )o<nt  replace 

Removal  of  knee  prosttiesis  .... 

Reirrforce  thigh  „ 

Decompression  o<  thigtVknee  .. 
Deconfipression  of  thigh/knee  .. 
Deconnpression  of  thigh^cnee  .. 
Decompressioo  of  thigh/knee  .. 

Treatnient  of  thigh  fracture 

Treatment  of  thigh  fracture 

Treatment  of  ttngh  fracture 

Treatment  of  thigh  fracture 

Repeir  of  thigh  fracture  ._ 

Treatment  of  thigh  fracture 

Treatment  of  thigh  fracture 

Treatment  of  thigh  fracture 

Treatment  of  thigh  fracture 

Treatment  of  thigh  fracture 

Treatment  of  thigh  fracture 

Repeur  of  thigh  fracture  

Repair  of  thigh  growth  plate  ... 
Repair  of  thigh  growth  plate  ... 
Repair  of  thigh  growth  plate  ... 

Treat  kneecap  fracture 

Repair  of  kr>eecap  fracture 

Treatment  of  knee  fracture 

Treatn>ent  of  knee  fracture 

Treatment  of  knee  fracture 

Repair  of  knee  fracture  

Treat  knee  fracture(s) 

Repair  of  knee  fracture  „... 

Treat  knee  diskxalkjn 

Treat  knee  diskx:atJon 

Repair  of  knee  dislocation 

Repair  of  knee  diskx^ation 

Repair  of  knee  dislocation  '...'J^ 
Treat  kneecap  diskxaticn  ...... 

Treat  kneecap  diskxation 

Repair  kneecap  dislocation  .... 

Fixation  of  knee  joint 

Fusion  of  knee _ 

Amputate  leg  at  thigh 

Amputate  leg  at  thigh 

Amputate  leg  at  thigh 

Amputation  foltow-up  surgery  . 
Amputation  foltow-up  surgery  . 
Amputate  lower  leg  at  knee  ... 

Leg  surgery  procedure  

Decompression  of  lower  leg  ... 
Decompression  of  tower  leg  .., 
Decompression  of  tower  teg  ... 

Dravi  lower  leg  lesion 

Dram  tower  leg  bursa , 

Incision  of  achlHes  tendon 

Incision  of  achiltes  tendon 

Treat  lower  leg  bione  lesion  ... 

Exptore/treat  ankle  )Oint 

Exjjioration  of  ankle  joint 

Biopsy  tower  leg  soft  tissue  .. 


Work 
RVUs 


•  All  outnenc  OPT  HCPCS  CopyngKt  1993  Ameocan  Medical  Association. 
'  •  IfKlicales  raduction  ol  Practice  Expense  RVUs  as  a  result  o(  OBRA  1993. 


1525 
17.85 
14.98 
16.58 
820 
9.42 
12.32 
8.40 
15.81 
21.93 
14.64 
14.42 
4.80 
5.87 
6.70 
7.72 
535 
5.35 
9.62 
9.62 
16.11 
12.99 
527 
6.85 
828 
12.64 
16.97 
16.16 
497 
829 
13.97 
2.71 
9.48 
327 
6.89 
10.48 
14.67 
4.69 
12.52 
5.59 
7.47 
13.62 
15.98 
16.94 
3.68 
5.54 
11.61 
1.71 
12.40 
10.35 
1121 
8.85 
6.37 
9.74 
9.67 
0.00 
5.08 
5.04 
6.70 
4.46 
428 
2.85 
3.91 
7.13 
735 
630 
2.14 


Practice 
expense 
RVUs  2 


Mal- 

practtoe 

RVUs 


13.58 
17.03 
16.86 
20.09 
7.83 
•14.81 
11.76 
8.00 
•24.56 
•33.78 
16.34 
17.83 
4.58 
5.61 
6.39 
7.36 
5.47 
5.47 
7.76 
7.76 
1620 
1620 
427 
427 
6.90 
•16.18 
1620 
15.94 
4.87 
7.91 
12.82 
3.07 
10.46 
3.44 
5.74 
11.82 
11.82 
3.41 
11.07 
2.60 
3.47 
12.62 
14.76 
14.76 
1.45 
5.24 
10.70 
1.74 
•15.87 
921 
11.90 
8.20 
3.69 
7.45 
10.15 
0.00 
3.43 
3.42 
4.09 
2.41 
1.03 
1.19 
2.14 
6.08 
7.51 
•822 
0.68 


Total 


230 

2.78 

2.63 

320 

128 

2.60 

1.91 

131 

431 

6.04 

2.61 

2.85 

0.75 

0.92 

1.05 

120 

0.83 

033 

122 

122 

239 

239 

0.66 

0.66 

1.10 

239 

2.59 

2.56 

0.72 

129 

2.07 

0.46 

1.67- 

0.52 

0.92 

1.90 

1.90 

0.52 

1.76 

0.36 

0.54 

1.97 

2.46 

2.481 

0.16 

0.77 

1.69 

028 

2.59 

1.82 

2.13 

1.63 

0.69 

1.44 

1.80 

0.00 

0.65 

0.68 

0.78 

0.41 

0.14 

0.14 

035 

0.99 

1.14 

131 

0.10 


31.13 
37.66 
34.47 
39.87 
17.31 
26.83 
25.99 
17.71 
45.68 
61.75 
33.59 
35.10 
10.13 
12.40 
14.14 
16.28 
11.65 
11.65 
18.60 
18.60 
34.90 
31.78 
10.20 
11.78 
16.28 
31.41 
35.76 
34.66 
10.56 
17.49 
28.86 
624 
21.61 
723 
13.55 
24.20 
28.39 
8.62 
25.35 
8.55 
11.48 
2821 
33.20 
34.16 
5.29 
11.56 
24.00 
3.73 
30.86 
21.38 
25.24 
18.68 
10.75 
18.63 
21.62 
0.00 
9.16 
9.14 
11.57 
7.28 
5.45 
4.18 
6.40 
14.20 
16.00 
15.83 
2.92 


Global 
period 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
010 
090 
090 
090 
090 
090 
090 
090 
YYY 
090 
090 
090 
090 
090 
010 
010 
090 
090 
090 
010 


Up- 
date 


S 
S 
S 
S 
S 

s 

S 
S 

s 
s 
s 

S 

s 
s 
s 
s 
s 
s 
s 

S 

s 
s 
s 
s 
s 
s 
s 
s 
s 

8 
3 

s 
s 
s 

S 
S 
S 
S 

s 
s 
s 
s 

S 
S 
8 
8 
8 
8 
8 
8 
S 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
S 
8 
8 
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27614 

27615 

27618 

27619 

27620 

27625 

27626 

27630 

27635 

27637 

27638 

27640 

27641 

27645 

27646 

27647 

27648 

27650 

27652 

27654 

27656 

27658 

27659 

27664 

27665 

27675 

27676 

27680 

27681 

27685 

27686 

27687 

27690 

27691 

27692 

27695 

27696 

27698 

27700 

27702 

27703 

27704 

27705 

27707 

27709 

27712 

27715 

27720 

27722 

27724 

27725 

27727 

27730 

27732 

27734 

27740 

27742 

27745 

27750 

27752 

27756 

27758 

27759 

27760 

27762 

27766 

27780 


MOD 


Sta- 
tus 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Biopsy  tower  leg  soft  tissue  

Renxwe  tumor,  tower  leg 

Remove  tower  leg  lesion 

Remove  tower  leg  lesion 

Exptore,  treat  ankle  joint  

Remove  ankle  joint  lining 

Remove  ankle  joint  lining 

Renx)val  of  tendon  lesion  

Remove  tower  leg  bone  leston 
Renx)ve/graft  leg  bone  lesion  . 
Remove/graft  leg  bone  leston  ., 

Partial  removal  of  titwa  , 

Partai  removal  of  fitxila  

Extensive  tower  leg  surgery 

Extensive  tower  leg  surgery 

Extensive  ankle/h^  surgery  ... 

Injection  for  ankle  x-ray 

Repair  achiltes  tendon 

Repair/graft  achiltes  tendon  „... 

Repair  of  achiltes  tendon  

Repair  leg  fascia  defect  

Repair  of  leg  tendon,  each 

Repair  of  leg  tendon,  each 

Repair  of  leg  tendon,  each 

Repair  of  leg  tendon,  each 

Repair  lower  leg  tendons  

Repair  tower  leg  tendons  

Release  of  tower  teg  tendon  .... 
Release  of  tower  leg  tendons  .. 
Reviston  of  tower  leg  tendon  .... 

Revise  kjwer  leg  tendons 

Reviston  of  calf  tendon 

Revise  tower  leg  tendon 

Revise  lower  leg  tendon 

Revise  additional  leg  tendon  .... 

Repair  of  ankte  ligament 

Repair  of  ankle  ligaments  

Rejsair  of  ankle  ligament 

Reviston  of  ankle  joint 

Reconstruct  ankle  joint 

Reconstruction,  ankle  joint 

Renxjval  of  ankle  implant 

Inciston  of  tibia  , 

Incision  of  fibula  

Incision  of  titHa  &  fibula 

Realignment  of  tower  leg  

Revision  of  tower  teg 

Repair  of  tibia 

Repair/graft  of  tibia 

Repair/graft  of  tlt>ia 

Repair  of  lower  leg 

Repair  of  lower  teg 

Repair  of  tibia  epiphysis 

Repair  of  fibula  epiphysis 

Repair  lower  teg  epiphyses 

Repair  of  leg  epipfiyses  

Repair  of  leg  epiphyses  

Reinforce  titiia  

Treatment  of  tibia  fracture 

Treatment  of  tibia  fracture 

Repair  of  tttiia  fracture 

Repair  of  tibia  fracture 

Repair  of  tibia  fracture 

Treatment  of  ankle  fracture 

Treatment  of  ankle  fracture 

Repair  of  ankle  fracture 

Treatment  of  filxjla  fracture 


'  All  numenc  OPT  HCPCS  CopyrgM  1993  Amencan  Medical  Association. 
'  •  ln<jicales  reduction  ol  Practice  E«pense  RVUs  as  a  result  ol  OBRA  1993. 


Wort( 
RVUs 


5.35 
11.92 
4.99 
8.07 
5.75 
7.97 
8.58 
4.70 
7.37 
9.24 
10.00 
10.32 
8.45 
1329 
11.82 
11.33 
0.97 
9.17 
9.73 
9.44 
4.36 
4.66 
6.35 
4.38 
5.17 
6.86 
7.96 
5.43 
6.43 
6.15 
7.01 
5.90 
8.18 
9.35 
1.89 
6.16 
7.81 
8.97 
8.77 
12.78 
14.65 
728 
9.74 
3.75 
924 
11.94 
13.11 
11.07 
11.04 
1224 
11.16 
13.03 
6.96 
5.12 
7.98 
8.85 
9.83 
9.49 
2.93 
522 
5.91 
10.63 
12.74 
2.84 
4.85 
7.69 
2.50 


Practrce 
exper^se 
RVUS2 


2.29 
8.32 

2.12 
4.18 
6.10 
8.81 
•10.98 
3.13 
8.13 
8.56 
925 
9.92 
721 
11.77 
10.87 
10.06 
0.53 
9.08 
10.53 
11.05 
322 
4.06 
5.94 
3.45 
5.00 
6.47 
7.64 
4.17 
6.04 
3.87 
6.63 
5.51 
6.82 
7.98 
2.05 
•7.99 
7.14 
•11.59 
•11.36 
•21.79 
13.97 
5.91 
10.86 
•4.80 
•12.29 
11.11 
12.75 
14.13 
10.62 
•16.45 
10.55 
9.48 
3.63 
4.89 
7.62 
8.45 
9.39 
9.07 
3.49 
5.15 
•9.49 
•13.61 
13.89 
2.61 
3.40 
7.96 
1.99 


Mal- 
practice 
RVUs 


0.38 

1.44 

0.32 

0.68 

0.97 

128 

126 

0.47 

128 

1.42 

1.54 

1.59 

1.19 

2.00 

1.73 

1.36 

0.05 

1.43 

1.58 

1.67 

0.55 

0.61 

0.87 

0.53 

0.77 

0.95 

1.15 

0.62 

0.87 

0.41 

0.91 

0.77 

0.89 

124 

029 

1.33 

1.17 

1.88 

1.53 

4.03 

228 

0.99 

1.78 

0.80 

2.16 

1.65 

1.90 

228 

1.66 

2.90 

1.55 

1.86 

0.85 

0.80 

124 

1.38 

1.54 

1.41 

0.51 

0.82 

1.72 

224 

224 

0.37 

0.51 

127 

026  I 


Total 


8.02 
21.68 

7.43 
12.93 
12.82 
18.06 
20.82 

8.30 
16.78 
19.22 
20.79 
•21.83 
16.85 
27.06 
24.42 
22.75 

1.55 
19.68 
21.84 
22.16 

8.13 

9.33 
13.16 

8.36 
10.94 
14.28 
16.75 
1022 
13.34 
10.43 
14.55 
12.18 
15.89 
18.57 

4.23 
15.48 
16.12 
22.44 
21.66 
38.60 
30.90 
14.18 
22.38 

9.35 
23.69 
24.70 
27.76 
27  48 
23.32 
31.59 
23.26 
24.37 
11.44 
10.81 
16.84 
18.68 
20.76 
19.97 
6.93 
11.19 
17.12 
26.48 
28.87 
5.82 
8.76 
16.92 
4.75 


Gtobal 
period 


090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

000 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

ZZZ 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 


Up- 
date 


S 
S 
S 
S 
S 
S 
S 
8 
S 
8 
S 
S 
S 
S 
S 
S 
N 
S 
S 
S 
S 
S 
S 
S 
S 
S 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 

8 

s 
s 
s 
s 
s 
s 
s 

8 
S 
8 
S 
S 
8 
S 
8 
8 
S 
S 
8 
S 
8 
S 
S 
8 
S 
S 
S 
S 
S 
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HCPCS' 


mod 


sta- 
tus 


Description 


lotk 
VUs 

Practice 
expense 
RVUs  2 

Mal- 
practice 
RVUs 

Total 

Global 
period 

Uf^ 
date 

4.25 

3.33 

0.50 

8.08 

090 

S 

6.52 

5.65 

0.88 

13.05 

090 

S 

2.69 

2.55 

0.38 

5.62 

090 

S 

4.30 

3.31 

0.51 

8.12 

090 

S 

7.12 

7.46 

1.18 

15.76 

090 

S 

2.66 

2.82 

0.39 

5.87 

090 

S 

4.87 

5.11 

0.81 

10.79 

090 

S 

9.98 

10.11 

1.62 

21.71 

090 

S 

2.74 

•3.59 

0.56 

6.89 

090 

S 

5.14 

*6.58 

1.07 

12.79 

090 

S 

8.48 

•11.00 

1.90 

21.38 

090 

S 

11.02 

12.93 

2.07 

26.02 

090 

S 

2.74 

•3.59 

0.56 

6.89 

090 

S 

5.14 

•6.58 

1.07 

12.79 

090 

S 

7.51 

•10.76 

1.90 

20.17 

090 

S 

10.01 

11.84 

1.90 

23.75 

090 

s 

12.47 

12.93 

2.07 

27.47 

090 

s 

4.92 

•7.75 

1.39 

14.06 

090 

s 

3.54 

3.29 

0.47 

7.30 

090 

s 

4.32 

4.02 

0.60 

8.94 

090 

s 

6.03 

5.76 

0.90 

12.69 

090 

s 

4.32 

1.89 

021 

6.42 

090 

s 

5.78 

2.24 

0.34 

8.36 

090 

s 

9.14 

8.69 

1.39 

19.22 

090 

s 

10.57 

8.45 

1.33 

20.35 

090 

s 

2.32 

1.41 

023 

3.96 

010 

s 

10.54 

•13.49 

224 

26.27 

090 

s 

8.65 

7.88 

1.22 

17.75 

090 

s 

10.81 

8.45 

1.62 

20.88 

090 

s 

11.01 

10.94 

1.89 

23.84 

090 

s 

7.89 

7.44 

1.44 

16.77 

090 

s 

7.48 

3.41 

0.62 

11.51 

090 

s 

8.44 

7.25 

1.35 

17.04 

090 

s 

8.80 

9.60 

1.67 

20.07 

090 

s 

8.92 

8.52 

1.57 

19.01 

090 

s 

6.10 

3.43 

0.65 

10.18 

090 

s 

6.06 

3.42 

0.68 

10.16 

090 

s 

7.72 

4.09 

0.78 

12.59 

090 

s 

0.00 

0.00 

0.00 

0.00 

YYY 

s 

2.71 

0.53 

0.05 

3.29 

010 

s 

3.80 

228 

0.33 

6.41 

010 

s 

7.57 

3.54 

0.60 

11.71 

090 

s 

7.74 

4.13 

0.62 

12.49 

090 

s 

4.24 

2.71 

0.29 

7.24 

090 

s 

3.00 

3.66 

0.33 

6.99 

090 

s 

4.03 

1.79 

0.19 

6.01 

090 

s 

4.80 

4.45 

0.57 

9.82 

090 

s 

4.46 

2.77 

0.31 

7.54 

090 

s 

4.17 

2.42 

024 

6.83 

090 

s 

5.84 

3.97 

0.42 

10.23 

090 

s 

4.88 

•6.33 

0.91 

12.12 

090 

s 

3.45 

1.75 

020 

5.40 

090 

s 

4.51 

4.03 

0.47 

9.01 

090 

s 

9.51 

5.41 

0.80 

15.72 

090 

s 

4.03 

3.88 

0.54 

8.45 

090 

s 

3.74 

3.88 

0.43 

8.03 

,090 

s 

355 

2.26 

0.28 

5.79 

ry    090 

s 

5.11 

4.27 

0.54 

9.92, 

"^    090 

s 

6.30 

7  '4 

0.87 

14.31{ 

090 

s 

4.78 

4.53 

0.49 

9.80\ 

090 

s 

4.37 

3.25 

0.42 

8.04^ 

.         090 
\       090 

s 

3.22 

•4.12 

0.46 

7.80 

s 

4.57 

3.15 

0.47 

819 

090 

s 

3.66 

3.66 

0.40 

7.72 

090 

s 

4.31 

3.05 

0.29 

7.65 

090 

s 

3.53 

2.05 

0.25 

583 

090 

s 

5.43 

4.63 

0.57 

10.63 

090 

s 

27781 

27784 

27786 

27788 

27792 

27808 

27810 

27814 

27816 

27818 

27822 

27823 

27824 

27825 

27826 

27827 

27828 

27829 

27830 

27831 

27832 

27840 

27842 

27846 

27848 

27860 

27870 

27871 

27880 

27881 

27882 

27884 

27886 

27888 

27889 

27882 

27883 

27884 

27889 

28001 

28002 

28003 

28005 

28008 

28010 

28011 

28020 

28022 

28024 

28030 

28035 

28043 

28045 

28046 

28050 

28052 

28054 

28060 

28062 

28070 

28072 

28080 

28086 

28088 

28090 

28092 

28100 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Treatment  of  fibula  fracture 

Repair  of  fitxjia  fracture  „ 

Treatment  of  anWe  fracture 

Treatment  of  anMe  fracture 

Repair  of  ankle  fracture 

Treatment  of  anWe  fracture 

Treatment  of  ankle  fracture 

Repair  of  ankle  fracture 

Treatment  of  ankle  fracture 

Treatment  of  ankle  fracture 

Repair  of  ankle  fracture 

Repair  of  ankle  fracture 

Treat  tower  leg  fracture _.. 

Treat  tower  leg  fracture 

Treat  tower  leg  fracture 

Treat  tower  leg  fracture 

Treat  lower  leg  fracture  . 

Treat  tower  leg  joint „ 

Treat  tower  leg  dislocatton 

Treat  kjwer  leg  dislocatton  

Repair  lower  leg  dislocation  ... 

Treat  ankle  distocation  

Treat  ankle  dislocatton  

Repair  ankle  dislocation 

Repair  ankle  dislocation 

Fixatton  of  ankle  joint  

Fusion  of  ankle  joint 

Fusion  of  tibtofitxjiar  joint 

Amputation  of  lower  leg  

Amputation  of  lower  leg  

Annputation  of  lower  leg  

Amputation  fo«ow-up  surgery  . 
Amputation  foUow-up  surgery  . 
Amjxjtation  of  foot  at  ankle  .... 
AmiDutation  of  foot  at  ankle  .... 

Decompression  of  leg  

Decompresston  of  leg  

Decompresston  of  leg  

Leg/ankle  surgery  procedure  . 

Drainage  of  txjrsa  of  foot  

Treatment  of  foot  infection  

Treatment  of  foot  infection 

Treat  foot  bone  lesion  

Incision  of  foot  fascia  !..":: 

Irvision  of  toe  tendon  ....._; 

Incision  of  toe  tendons  ...'. 

Exploration  of  a  foot  joint  

Exploration  of  a  toot  joint  

Exploration  of  a  toe  jo»nt  

Removal  of  foot  nerve 

Decompression  of  titjia  nerve 

Exciston  of  foot  leston  

Exciston  of  foot  lesion  

Resection  of  tumor,  foot 

Btopsy  of  foot  joint  lining 

Biopsy  of  foot  joint  lining  

Biopsy  of  toe  joint  lining  

Partial  removal  foot  fascia 

Removal  of  foot  fascia  ._ 

Removal  of  foot  joint  lining.... 
Renxwal  of  foot  joint  lining  .... 

Removal  of  foot  leston  .„ 

Excise  foot  terxJon  stieath 

Excise  toot  terxton  sheath 

Rerrxjval  of  foot  lesion  

Removal  of  toe  lesions 

Removal  of  ankle/heel  lesion 


•  All  nomenc  CPT  HCPCS  Copyngw  1993  Amencan  Medical  Association. 
2 '  mckcaM*  rtduclnn  o<  Practce  Enpansa  RVUs  as  a  resuA  o<  06RA  1993. 
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HCPCSi 


28102 

28103 

28104 

28106 

28107 

28108 

28110 

28111 

28112 

28113 

28114 

28116 

28118 

28119 

28120 

28122 

28124 

28126 

28130 

28140 

28150 

28153 

28160 

28171 

28173 

28175 

28190 

28192 

28193 

28200 

28202 

28208 

28210 

28220 

28222 

28225 

28226 

28230 

28232 

28234 

28236 

28238 

28240 

28250 

28260 

28261 

28262 

28264 

28270 

28272 

28280 

28285 

23286 

28288 

28290 

28292 

28293 

28294 

28296 

28297 

28298 

28299 

28300 

28302 

28304 

28305 

28306 


ADDENDUM  B.-RELAT1VE  VALUE  UNITS  (RVUS)  AND  RELATED  lNFORIylATIO»*-Corrt»f>ued 


MOO 


Sta- 
tus 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Remove/graft  loot  leston  ._ 
Remove/graft  loot  lesion  .„ 
Removal  of  toot  lesion  ..„ 
Reowve/grafl  foot  leston  ^ 
Remove/graft  foot  lesion  _ 

Removal  of  toe  lesions  . 

Part  removal  of  metatarsal  ..... 

Part  removal  of  metatarsal 

Part  renxival  of  rrietatarsal 

Part  removal  of  metatarsal  .._, 
Removal  of  metatarsal  heads 

Reviston  of  foot  

Removal  of  heel  bone 

Removal  of  heef  spur 

Part  removal  of  ankle/heel 

Partial  removal  of  foot  bone  ... 
Partial  renx>val  of  toe 
Partial  removal  of  toe 

Renxjval  of  ankle  bone  

Removal  of  metatarsal  

Ftenrxjval  of  toe 

Partial  removal  of  toe „ 

Partial  removal  of  toe  

Extensive  foot  surgery 

Extensive  foot  surgery 

Extensive  foot  surgery 

Removal  of  foot  foreign  body 
Removal  of  foot  foreign  body 
Removal  of  loot  foreign  txxJy 

Repair  of  foot  tendon  

Repair/graft  of  foot  tendon  .... 

Repair  of  foot  terxton  „ 

Repair/graft  of  foot  tendon  .... 

Release  of  foot  terxlon _. 

Release  of  foot  tendons , 

Release  of  foot  tendon 

Release  of  toot  tendons „. 

Inciston  of  foot  tendon(s) 

Inciston  of  toe  tendon 

Incision  of  foot  tendon 

Transfer  of  foot  tendon 

Reviston  of  foot  tendon  

Release  of  big  toe 

Revision  of  foot  fascia „ 

Release  of  mkJfoot  joint  _. 

Ftevision  of  foot  tendon  

Revision  of  foot  and  ankle  ..... 

Release  of  mdkxK  joint  .._ 

Release  of  foot  contracture  .... 

Release  of  toe  joint,  each  

Fusion  of  toes 

Repair  of  hannmertoe  

Repair  of  hannmertoe  „.... 

Partial  removal  of  toot  bone  .... 

Correction  of  bunion 

Correction  of  bunion 

Correction  of  bunion 

Correction  of  buriion 

Correctton  of  Ixirwon 

Correction  of  tninton 

Correctton  of  bumon 

Correction  of  bunion „._ 

Inciston  of  heel  txjne 

Incision  of  ankle  t»ne  

Incision  of  nrudfoot  bones 

Incise/graft  midfoot  bones 

Incision  of  metatarsal  


Woifc 
RVUs 


7.39 
6.17 
4.91 
6.82 
522 
4.05 
3.86 
4.69 
428 
4.14 
724 
624 
5.62 
5.16 
4.86 
6.69 
4.44 
3.43 
7.41 
6.52 
3.87 
3.44 
3.63 
9.08 
827 
5.65 
1.93 
4.54 
5.50 
4.50 
6.45 
4.16 
6.02 
4.32 
5.42 
3.46 
4.32 
4.04 
3.30 
323 
8.10 
7.35 
4.17 
5.72 
7.58 
9.02 
12.33 
9.91 
4.63 
3.71 
4.98 
4.46 
4.46 
3.77 
5.43 
6.31 
8.34 
823 
8.79 
8.79 
7.60 
8.55 
922 
923 
8.77 
10.10 
5.77 


Practice 

•xpertse 

RVUs  2 


6.92 
6.67 
4.38 
6.49 
4.91 
425 
3.52 
5.10 
4.00 
4.49 
•9.57 
5.54 
5.77 
6.50 
5.10 
4.53 
4.16 
4.02 
7.11 
4.98 
3.33 
4.03 
4.17 
8.08 
5.80 
5.44 
0.53 
1.97 
2.41 
5.12' 
5.88 
2.84 
5.66 
3.91 
6.47 
2.40 
3.42 
2.46 
1.62 
1.55 
7.60 
7.31 
2.15 
4.51 
4.48 
5.98 
12.04 
9.67 
2.66 
2.06 
224 
4.42 
3.62 
3.79 
5.42 
7.13 
9.66 
9.26 
8.91 
9.12 
8.99 
1025 
6.59 
8.99 
6.51 
9.96 
4.62 


Mai- 

practice 

Jctat 

RVUs 

0.86 

15.17 

0.70 

12.54 

0.50 

9.79 

0.80 

14.11 

0.49 

10.62 

0.38 

8.68 

0.39 

7.77 

0.66 

10.45 

0.45 

8.73 

0.49 

9.12 

1.44 

1825 

0.58 

12.36 

0.67 

12.06 

0.58 

11^4 

0.68 

10.64 

0.55 

11.77 

0.37 

8.97 

0.36 

7.81 

0.89 

15.41 

063 

12.13 

0.38 

7.58 

0.36 

7.83 

0.38 

8.18 

0.89 

18.06 

0.75 

14.82 

0.59 

11.68 

0.05 

2.51 

0.24 

6.75 

0.30 

821 

0.51 

10.13 

0.78 

13.11 

0.28 

7.28 

0.61 

1229 

0.43 

8.66 

0.64 

12.53 

0.25 

6.11 

0.40 

8.14 

022 

6.72 

0.15 

6.07 

0.14 

4.92 

1.10 

16.80 

0.86 

15.52 

023 

6.56 

0.51 

10.74 

0.49 

12.55 

0.59 

15.59 

1.46 

25.83 

1.18 

20.76 

023 

7.52 

0.18 

5.95 

0.30 

7.52 

0.39 

927 

0.38 

8.46 

0.43 

7.99 

0.64 

11.49 

0.75 

14.19 

0.99 

18.99 

0.87 

18.36 

0.99 

18.69 

1.06 

18.97 

0.80 

17.39 

1.09 

19.89 

0.80 

16.61 

1.13 

19.35 

0.71 

15.99 

1.04 

21.10 

0.48 

10.87 

Globai 
period 


Up- 
date 


090 

S 

090 

S 

090 

S 

090 

S 

080 

S 

090 

S 

090 

s 

090 

s 

090 

s 

090 

S 

090 

s 

090 

S 

090 

S 

090 

S 

090 

S 

090 

S 

090 

S 

090 

S 

090 

s 

090 

s 

090 

s 

090 

s 

090 

s 

090 

s 

090 

s 

090 

s 

010 

s 

090 

s 

090 

s 

090 

s 

090 

s 

090 

s 

090 

s 

090 

s 

090 

s 

090 

s 

090 

s 

090 

s 

090 

s 

090 

s 

090 

s 

090 

s 

090 

s 

090 

s 

090 

s 

090 

s 

090 

s 

090 

s 

090 

s 

090 

s 

090 

s 

090 

s 

090 

s 

090 

s 

090 

s 

090 

s 

090 

s 

090 

s 

090 

s 

090 

s 

090 

s 

090 

s 

090 

s 

090 

s 

090 

s 

090 

s 

09U 

s 

'  Alt  oumenc  CPT  HCPCS  Copyngwi  993  Amencan  MedeaJ  Assocaaon. 
' '  trdcaias  raikjcAon  d  Practic«  Expense  RVUe  as  a  i«suil  o<  OBRA  1983. 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


HCPCS' 


28307 
28308 
28309 
28310 
28312 
28313 
28315 
28320 
28322 
28340 
28341 
28344 
28345 
28360 
28400 
28405 
28406 
28415 
28420 
28430 
28435 
28436 
28445 
28450 
28456 
28456 
28465 
28470 
28475 
28476 
28485 
28490 
28495 
28496 
28505 
28510 
28515 
28525 
28530 
28531 
28540 
28545 
28546 
28555 
28570 
28575 
28576 
28585 
28600 
28605 
28606 
28615 
28630 
26635 
28636 
28645 
28660 
28665 
28666 
28675 
28705 
28715 
28725 
28730 
28735 
28737 
28740 


MOD 


Sta- 
tus 


Description 


Incision  of  metatarsal  

Incision  of  metatarsal  

Incision  of  metatarsals  

Revision  of  big  toe  

Revision  of  toe  

Repair  deformity  of  toe 

Renxjval  of  sesamoid  bone  .. 

Repair  of  foot  bones 

Repair  of  metatarsals  

Resect  enlarged  foe  tissue  ... 

Resect  enlarged  toe 

Repair  extra  toe(s)  

Repair  webbed  toe(s) 

Reconstruct  cleft  foot  

Treatment  of  heel  fracture 

Treatment  of  heel  fracture 

Treatment  of  heel  fracture 

Repair  of  heel  fracture  

Repair/graft  heel  fracture  

Treatment  of  ankle  fracture  ... 
Treatment  of  ankle  ♦racture  ... 
Treatment  of  ankle  fracture  ... 

Repair  of  ankle  fracture 

Treat  midfoot  fracture,  each  .. 
Treat  midfoot  fracture,  each  .. 

Repair  midfoot  fracture 

Repair  midfoot  fracture,  each 

Treat  metatarsal  fracture 

Treat  nr>etatarsal  fracture 

Repair  metatarsal  fracture 

Repair  metatarsal  fracture 

Treat  big  toe  fracture 

Treat  big  toe  fracture 

Repair  big  toe  fracture  

Repair  t)ig  toe  fracture  

Treatment  of  toe  fracture  

Treatment  of  toe  fracture  

Repair  of  toe  fracture  

Treat  sesanrx>id  bone  fracture 
Treat  sesarrKwd  bone  fracture 

Treat  foot  diskxation 

Treat  foot  diskxation 

Treat  foot  diskxatjon 

Repair  foot  diskx:ation  ....;....:. 

Treat  foot  distocatk)n  ....... 

Treat  foot  disk)cation  ....;... 

Treat  foot  disk)cat)on 

Repair  loot  diskxation 

Treat  foot  dislocation 

Treat  foot  dislocation 

Treat  foot  diskx:ation 

Repair  foot  dislocation 

Treat  toe  diskxatkMi 

Treat  toe  dislocation 

Treat  toe  dislocatkw 

Repair  toe  diskx:atk>n 

Treat  toe  dtslocatkxi 

Treat  toe  disk)catk)n 

Treat  toe  dislocation 

Repair  of  toe  diskxatkm  ., 

Fuswn  of  foot  bones  

Fusion  of  foot  bones  

Fusion  of  foot  bones  

Fusion  of  foot  bones  

Fuskjn  of  foot  bones  

Revision  of  foot  bones  

Fusion  of  foot  bones  


>  All  numenc  OPT  HCPCS  Cooyngm  1993  Ameocan  Medical  Assooatxw. 
'•  macam reduction  ol  Praciic*  e«pense  RVUi  as  a  result oi  OBRA  1993. 


Work 
RVUs 


6.11 
5.15 
8.93 
5.12 
4.34 
4.80 
4.65 
8.86 
8.12 
6.65 
7.95 
3.93 
5.58 
0.00 
2.03 
4.33 
5.88 
13.43 
15.98 
1.98 
3.29 
4.45 
8.88 
1.79 
2.97 
2.42 
6.62 
1.78 
2.77 
3.18 
5.37 
1.02 
1.50 
2.20 
3.59 
1.02 
1.38 
3.11 
1.02 
2.03 
1.91 
2.21 
2.92 
5.90 
1.58 
2.94 
3.79 
7.54 
1.78 
2.45 
4.53 
5.18 
1.67 
1.88 
2.70 
4.00 
1.19 
1.89 
2.59 
2.71 
14.39 
12.32 
10.98 
10.02 
10.18 
8.99 
6.27 


Practk:e 
expense 
RVUs  2 


5.94 
5.77 
6.95 
4.22 
4.61 
2.60 
4.29 
8.79 
4.72 
6.41 
7.75 
3.74 
5.40 
0.00 

•2.60 
3.94 
6.16 
9.12 

11.01 
2.48 
3.40 
4.24 
8.90 
1.89 
2.57 
2.30 
5.60 
1.82 
2.37 
3.41 
4.73 
0.91 
1.13 
2.09 
3.02 
0.90 
1.13 
2.08 
1.01 
1.93 
0.61 
1.32 
2.77 
5.64 
1.61 
2.80 
2.80 
5.02 
0.69 
2.29 
3.53 
5.02 
1.04 
1.47 
2.59 
3.28 
0.64 
0.99 
2.47 
3.03 

15.28 

12.47 
9.54 
9  10 
9.87 
8.97 
5.20 


Mal- 

practk:e 

RVUs 


0.77 

0.51 

1.01 

0.42 

0.46 

0.31 

0.41 

1.04 

0.53 

0.92 

0.97 

0.61 

0.74 

0.00 

0.40 

0.59 

0.94 

1.41 

1.65 

0.35 

0.51 

0.69 

1.42 

0.25 

0.34 

0.38 

0.82 

0.23 

0.30 

0.46 

0.61 

0.10 

0.13 

0.31 

0.43 

0.09 

0.11 

0.29 

0.10 

0.32 

0.06 

0.14 

0.45 

0.7* 

0.17 

0.42 

0.42 

0.56 

0.08 

0.34 

0.56 

0.79 

0.11 

0.18 

0.42 

0.38 

0.06 

0.11 

0.40 

0.41 

2.38 

1.91 

1.46 

1.34 

1.39 

1.14 

0.73 


Total 


12.82 

11.43 

16.89 

9.76 

9.41 

7.71 

9.35 

18.69 

13.37 

13.98 

16.67 

8.28 

11.72 

0.00 

5.03 

8.86 

12.98 

23.96 

28.64 

4.81 

720 

9.38 

19.20 

3.93 

5.88 

5.10 

13.04 

3.83 

5.44 

7.05 

10.71 

2.03 

2.76 

4.60 

7.04 

2.01 

2.62 

5.48 

2.13 

4.28 

2.58 

3.67 

6.14 

12.28 

3.36 

6.16 

7.01 

13.12 

2.55 

5.08 

8.62 

10.99 

2.82 

3.53 

5.71 

7.66 

1.89 

2.99 

5.46 

6.15 

32.05 

26.70 

21.98 

20.46 

21.44 

19.10 

12.20 


Global 
period 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
010 
010 
010 
090 
010 
010 
010 
090 
090 
090 
090 
090 
090 
090 
090 


Up- 
date 


HCPCS' 
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28750 

28755 

28760 

28800 

288<» 

28810 

28820 

28825 

28899 

29000 

29010 

29015 

29020 

29025 

29035 

29040 

29044 

29046 

29049 

29055 

29058 

29065 

29075 

29085 

29105 

29125 

29126 

29130 

29131 

29200 

29220 

29240 

29260 

29280 

29305 

29325 

29345 

29355 

29358 

29365 

29405 

29425 

29435 

29440 

29450 

29505 

29515 

29520 

29530 

29540 

29560 

295i» 

29S90 

29700 

29705 

29710 

29715 

29720 

29730 

29740 

29750 

29799 

29800 

29804 

29815 

29819 

29820 


MOD 


Sta- 
tus 


A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 


Description 


Fusion  of  big  toe  joint 

Fusion  of  b«g  toe  joint 

Fusion  of  big  toe  joint _. 

Amputatwn  of  mtdtoot  

Amputation  tfvu  metatarsal  .. 
Amputatk>n  toe  &  n>etatarsai . 

Amjxjtation  of  toe _.. 

Parttai  amputation  of  toe 

Foot/toes  surgery  pixxedure  , 

Application  of  body  cast 

Appiicatk>n  of  txxJy  cast 

Application  of  body  cast 

Application  of  txxJy  cast 

AppBcation  of  txxJy  cast 

Apjjlicatjon  of  body  cast 

AppBcation  of  body  cast  

AppbcatKin  01  body  cast 

Application  of  body  cast 

App<icatk>n  of  shoulder  cast  .. 
AppCcation  of  shoUder  cast  .. 
Appftcabcn  of  sfKHiWer  cast  .. 
Appik^ation  of  tong  arm  cast .. 
Applicatkjn  of  forearm  cast  ... 

Appt>'  harxl'wrist  cast  

Appfy  k)og  arm  spfent 

Apply  forearm  splint  

Apply  forearm  splint  

Appfccatwn  of  finger  splint 

Application  of  finger  splint 

Strapping  of  chest 

Strajjiair^g  of  tow  back 

Strapping  of  shoulder 

Strapping  of  eltxjw  or  wrist  ... 
Strapping  o<  hand  or  finger  ... 

AppHcatwn  of  hip  cast , 

Application  of  hip  casts  

Application  of  tong  teg  cast  .... 
ApjjJk^ation  of  tong  (eg  cast  .... 

Apjjiy  tong  leg  cast  brace 

Applicatton  of  tong  leg  cast  .... 

Apply  short  teg  cast 

Apply  short  teg  cast 

Apply  short  leg  cast 

Addition  of  walker  to  cast 

ApplicatJon  of  leg  cast 

Applicatton  k)ng  leg  splirrt  

Application  towei  teg  splint 

Strapping  of  hip  

Strapping  ol  knee  „ 

Strapping  of  anWe  

Strapping  of  toes _ 

Application  ol  paste  Ixxjt 

Appfication  of  foot  splint 

Renxjval/revision  of  cast  

Removal'revision  of  cast 

Removai/reveion  of  cast 

Removal/revision  of  cast , 

Repair  of  body  tast 

Windowing  ol  cast 

Wedging  of  cast _ 

Wedging  of  clubfoot  cast 

Casting/strapping  proce<&jre  ... 

Jaw  arthroscopy/surgery  

Jaw  arthroscopy/surgery  

ShoukJer  arthroscopy  

ShoukJer  arthroscopy/surgery  . 
ShoukJer  arthroscopy/surgery  . 


•  All  numenc  CPT  HCPCS  CopyngW  1 993  American  Medlcd  Associanon 
>  •  Indicates  reduction  ol  Praclice  Ejipense  RVUs  as  a  resuK  ol  06RA  1993 


Work 
RVUs 


Practice 
expense 
RVUs  2 


4.82 

5.38 

4.53 

3.73 

5.53 

5.46 

7.45 

6.72 

7.63 

6.39 

5.59 

3.95 

3.60 

2.61 

3.16 

2.43 

0.00 

0.00 

2.27 

1.87 

2.08 

2.36 

2.44 

2.36 

2.13 

1.84 

2.43 

0.76 

1.79 

1.97 

2.24 

2.04 

2.14 

2.11 

2.44 

2.25 

0.90 

0.42 

1.80 

1.21 

1.32 

0.66 

0.88 

0.81 

C.78 

0.62 

088 

0.51 

C.83 

0.51 

0.60 

0.37 

078 

0.40 

0.51 

0.17 

056 

0.39 

0.56 

0.27 

0.55 

0.38 

0.72 

0.27 

0.56 

0.23 

0.52 

0.21 

205 

1.90 

2.35 

1.96 

142 

1.03 

1.55 

1.11 

1.45 

•1.92 

1.19 

0.87 

087 

0.80 

1.02 

0.98 

1.19 

1.19 

058 

0.23 

1.03 

0.39 

070 

0.58 

0.74 

0.48 

0.55 

0.36 

0.58 

0.35 

0.52 

0.30 

0.48 

0.28 

058 

0.8O 

0.77 

0.28 

089 

0.32 

1.13 

0.35 

1.35 

0.46 

0.95 

0.87 

0.69 

0.23 

0.76 

0.26 

1.13 

0.38 

127 

0.51 

0.00 

0.00 

5.34 

4.05 

8.08 

•13.79 

580 

4.89 

7.41 

•9.82 

6.89 

•9.67 

Mal- 

practtoe 

RVUs 


0.83 

0.46 

0.66 

1.20 

1.22 

0.76 

a47 

0.41 

0.00 

0.21 

0.34 

0.33 

023 

0.14 

0.32 

0.30 

0.34 

0.36 

0.06 

0.17 

0.09 

0.13 

0.10 

0.08 

0.08 

0.05 

0.06 

0.02 

0.06 

0.03 

0.05 

0.03 

0.03 

0.02 

0.31 

028 

0.16 

0.17 

0.33 

0.14 

0.12 

0.14 

0.18 

0.03 

0.04 

0.07 

0.06 

0.03 

0.05 

0.03 

0.03 

0.04 

0.03 

0.05 

0.05 

0.07 

0.12 

0.04 

0.04 

0.06 

0.07 

0.00 

0.47 

1.48 

0.77 

1.75 

1.75 


Total 


11.03 
8.72 
11.65 
15.37 
1524 
10.30 
6.68 
6.00 
000 
435 
4.78 
.     5.13 
"  4.20 
'333 
4.08 
4.58 
4  59 
5.05 
1.38 
3.18 
207 
1.82 
1.50 
1.47 
1.47 
1.02 
124 
0.70 
1.01 
0.96 
108 
1  02 
0.82 
0.75 
4.26 
4.59 
2.61 
2.83 
3.70 
220 
1.79 
2.14 
2.56 
0.84 
1.46 
1.35 
128 
0.94 
0.98 
0.85 
0.79 
1.42 
1.08 
126 
1.53 
1.88 
1.94 
0.96 
1.06 
1.57 
1.85 
0.00 
9.86 
23.35 
11.46 
18.98 
18.31 


Global 
period 


090 
090 
090 
090 
090 
090 
090 
090 
YYY 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
YYY 
090 
090 
090 
090 
090 


Up- 

date 


s 
s 

S 
S 
S 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 

N 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 
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ADDENDUM  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


HCPCS' 


MOO 


29821 

29822 

29823 

29825 

29826 

29830 

29834 

29836 

29836 

29837 

29838 

29840 

29843 

29844 

29845 

29846 

29847 

29848 

29850 

29851 

29855 

29856 

29870 

29871 

29874 

29875 

29876 

29877 

29879 

29880 

29881 

29882 

29883 

29884 

29885 

29886 

29887 

29888 

29889 

29894 

29895 

29897 

29898 

29909 

30000 

30020 

30100 

30110 

30115 

30117 

30118 

30120 

30124 

30125 

30130 

30140 

30150 

30160 

30200 

30210 

30220 

30300 

30310 

30320 

30400 

30410 

30420 


Sta- 
tus 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

C 

C 


Description 


Shouktef  arthroscopy/surgery 
Stxxilder  arthroscopy/surgery 
Shoulder  arttHoscopy/surgery 
Shoulder  arthroscopy/surgery 
Shoulder  arthroscopy/surgery 

Elt)Ow  arthroscopy 

Eltx)w  arthroscopy/surgery 

Eltxjw  arthroscopy/surgery 

Elbow  arthroscopy/surgery 

Eltx>w  arttiroscopy/surgery 

Eltxjw  arthroscopy/surgery 

Wnst  arthroscopy  

Wrist  arthroscopy/surgery  

Wrist  arthroscopy/surgery  

Wrist  arthroscopy/surgery  

Wnst  arthroscopy/surgery  

Wnst  arthroscopy/surgery  

Wrist  arthroscopy/surgery  

Knee  arthroscopy/surgery  

Knee  arthroscopy/surgery  

Tibial  arthroscopy/surgery  

Tibial  arthroscopy/surgery  

Knee  arthroscopy,  diagnostic 
Knee  arthroscopy/drainage  ... 

Knee  arthroscopy/surgery  

Knee  arthroscopy/surger/  

Knee  arthroscopy/surgery  

Knee  arthroscopy/surgery  

Knee  arthroscopy/surgery  

Knee  arttwoscopy/surgery  

Knee  arthroscopy/surgery  

Knee  arthroscopy/surgery  

Knee  arthroscopy/surgery  

Knee  arthroscopy/surgery  

Knee  arthroscopy/surgery  

Knee  arthroscopy/surgery  

Knee  arthroscopy/surgery  

Knee  arthroscopy/surgery  

Knee  arttwoscopy/surgery  

Ankle  arthroscopy/surgery 

Ankle  arthroscopy/surgery  .... 

Ankle  arthroscopy/surgery 

Ankle  arthroscopy/surgery  ..... 

Arthroscopy  of  joint 

Drainage  of  nose  lesJbn  ....... 

Drainage  of  nose  lesion  ....J.. 

Intranasal  btopsy  

Removal  of  nose  polyp(s)  .... 

Removal  of  nose  polyp<s)  .... 

Removal  of  intranasal  lesion 

Removal  of  intranasal  lesion 

Revision  of  nose 

Renr>oval  of  nose  lesion 

Removal  of  nose  lesion 

Removal  of  turbinate  twnes  . 

Removal  of  turbinate  bones  . 

Partial  removal  of  nose 

Removal  of  nose  

Injection  treatment  of  nose  ... 

Nasal  sinus  therapy 

Insert  nasal  septal  button  ...... 

Remove  nasal  foreign  txxJy  . 

Remove  nasal  foreign  body  . 

Remove  nasal  foreign  body 

Reconstruction  of  nose  

Reconstruction  of  nose  

Reconstruction  of  nose  


Woi1< 
RVUs 


Practice 
expense 
RVUs  2 


7.51 
7.22 
7.96 
7.41 
8.80 
6.69 
6.20 
6.40 
7.45 
6.79 
7.50 
5.46 
5.93 
6.29 
7.42 
6.67 
7.01 
4.08 
8.06 
12.62 
9.69 
13.43 
4.99 
6.36 
6.87 
623 
7.69 
7.13 
7.71 
8.18 
7.54 
833 
9.10 
7.00 
8.73 
7.21 
8.68 
13.43 
10.88 
7.03 
6.80 
7.00 
8.12 
0.00 
1.40 
1.40 
0.95 
1.60 
4.30 
3.09 
9.33 
5.20 
3.03 
6.87 
3.21 
3.32 
8.57 
9.02 
0.79 
1.04 
1.51 
1.00 
1.93 
4.44 
0.00 
0.00 
0.00 


Mal- 
practice 
RVUs 


•11.97 
•9.98 
•12.86 
•11.46 
•12.96 
5.38 
5.91 
6.10 
7.11 
6.47 
7.13 
3.33 
5.66 
5.66 
7.08 
•10.98 
6.86 
3.89 
•10.31 
11.07 
11.82 
11.82 
4.06 
6.85 
•9.14 
•9.18 
•11.05 
•10.29 
•12.15 
•12.51 
•10.43 
•11.00 
•15.28 
•9.06 
8.32 
6.88 
10.64 
•18.53 
10.37 
•9.83 
•9.10 
•10.00 
•11.51 
0.00 
0.59 
0.61 
0.70 
1.30 
2.84 
2.87 
8.10 
•6.66 
1.36 
5.61 
1  69 
3.07 
8.01 
•11.69 
0.37 
0.26 
1.53 
0.47 
1.64 
4.34 
0.00 
0.00 
0.00 


Total 


2.15 

1.76 

2.35 

2.07 

2.34 

0.84 

0.97 

1.00 

1.16 

1.07 

1.16 

0.55 

0.92 

0.96 

1.16 

2.22 

0.98 

0.63 

1.76 

1.76 

1.90 

1.90 

0.65 

0.97 

1.64 

1.63 

1.97 

1.83 

2.21 

2.24 

1.84 

1.92 

2.83 

1.58 

1.36 

1.13 

1.73 

3.22 

1.70 

1.49 

1.53 

1.79 

1.93 

0.00 

0.06 

006 

0.08 

0.14 

0.30 

0.31 

0.93 

1.01 

0.16 

0.74 

0.17 

0.34 

1.08 

1.75 

0.04 

0.03 

0.16 

0.05 

0.18 

0.43 

0.00 

0.00 

000 


Global 
period 


21.63 
18.96 
23.16 
20.94 
24.10 
11.91 
13.08 
13.60 
16.72 
14.33 
16.78 
9.33 
12.61 
12.90 
15.66 
19.87 
14.85 
8.60 
20.12 
25.36 
23.31 
27.16 
9.70 
14.18 
17.65 
17.04 
20.61 
19.25 
22.07 
22.93 
19.81 
21.26 
27.21 
17.64 
18.41 
15.22 
21.06 
36.18 
22.96 
18.36 
17.43 
18.79 
21.66 
0.00 
2.04 
2.07 
1.73 
3.04 
7.44 
6.27 
18.36 
12.87 
454 
13.22 
5.07 
6.73 
17.66 
22.46 
1.20 
1.33 
3.20 
1.52 
3.75 
9.21 
0.00 
0.00 
0.00 


Up- 
date 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
YYY 
010 
010 
000 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
010 
010 
010 
010 
090 
090 
090 
090 


S 
S 
S 
S 
S 
S 
S 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 
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s 
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s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 
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s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 


'  Alt  nomenc  CPT  MCPCS  CopyngW  >993  Anr»efcan  Medical  Associarton. 

' '  Indcatas  roducaon  o*  Practice  Eipense  RVUs  as  a  resuN  of  OBRA  1993. 
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Addendum  B.— Reutive  Value  Units  (RVUs)  and  Related  Information— Continued 


HCPCS' 


30430 
30435 
30460 
30460 
30462 
30620 
30640 
30645 
30560 
30580 
30600 
30620 
30630 
30801 
30802 
30901 
30903 
30906 
30906 
30915 
30920 
30930 
30999 
31000 
31002 
31020 
31030 
31032 
31040 
131050 
31051 
31070 
31071 
31076 
31080 
31081 
31084 
31085 
31086 
31087 
31090 
31200 
31201 
31206 
31225 
31230 
31231 
31233 
31236 
31237 
'31238 
31239 
31240 
31245 
31246 
31247 
31248 
'31249 
131250 
31251 
131252 
31254 
31256 
31266 
131258 
31260 
31261 


MOD 


Sta- 
tus 


Description 


Revision  of  riose 

Revision  of  nose 

Revision  of  nose 

Revision  of  nose 

Revision  of  nose 

Repair  of  nasal  septum 

Repair  nasal  defect  

Repair  nasal  detect 

Release  of  nasal  adhesions  .... 

Repair  upper  jaw  fistula  

Repair  mouth/nose  fistula  

Intranasal  reconstruction 

Repair  nasal  septum  defect  .... 

Cauterization  inner  nose  

Cautenzation  inner  nose  

Control  of  noset)leed 

CorUrol  of  nosebleed 

Control  of  nosebleed 

Repeat  control  of  nosebleed  ... 

Ligation  nasal  sinus  artery  

Ligation  upper  jaw  artery 

Therapy  fracture  of  nose 

Nasal  surgery  procedure 

Irrigaton  maxillary  sinus 

Irrigation  spherwid  sinus  

Exptoratton  maxillary  sinus 

Exploration  maxillary  sinus 

Explore  sinus,  remove  polyps  . 
Expkxation  behind  upper  jaw  .. 

Expk>ration  sphenoid  smus 

Sphenoid  sinus  surgery 

Exploration  of  frontal  sinus 

Exploration  of  frontal  sinus 

Exptoratton  of  frontal  sinus 

Removal  of  frontal  sinus  

Removal  of  frontal  sinus  

Removal  of  frontal  sinus  

Renx)val  of  frontal  sinus  

Removal  of  frontal  sinus  

Renxjval  of  frorrtal  sinus  

Exptoration  of  sinuses  

Removal  of  ethmoid  sinus 

Removal  of  ethmoid  sinus 

Removal  of  ethmoid  sinus 

Removal  of  upper  jaw  

Removal  of  upper  jaw  

Nasal  erxloscopy,  dx 

Nasal/sinus  endoscopy,  dx  

Nasal/sinus  endoscopy,  dx  

Nasal/sinus  endoscopy,  surg  .. 
Nasal/smus  endoscopy,  surg  .. 
Nasal/sinus  endoscopy,  surg  .. 
Nasal/sinus  endoscopy,  surg  .. 
Nasal/sinus  endoscopy,  surg  .. 
Nasal/sinus  endoscopy,  surg  .. 
Nasal/sinus  endoscopy,  surg  .. 
Nasal/sinus  endoscopy,  surg  .. 
Nasal/sinus  endoscopy,  surg  .. 
Nasal  endoscopy,  diagnostic  .. 
Nasal/sinus  endoscopy,  surg  .. 
Nasal  endoscopy,  polypectomy 

Revision  of  ethmoid  sinus  

Removal  of  ethmoid  sinus 

Exptoration  maxillary  sinus 

Nasal  endoscopy,  surgical  

Ervjoscopy,  maxillary  sinus 

Iviasal/sinus  endoscopy,  surg  .. 


Work 
RVUs 


0.00 
0.00 
0.00 
9.59 
19.19 
5.61 
7.64 
11.01 
1.22 
6.66 
6.94 
5.61 
6.91 
1.03 
2.00 
1.22 
1.56 
1.99 
2.48 
679 
k54 
n.22 
0.00 
1.11 
188 
2.84 
5.66 
629 
8.93 
6.13 
6.93 
4.08 
484 
8.67 
10.85 
12.06 
12.83 
13.53 
12.11 
12.27 
8.75 
473 
8.00 
9.76 
15.36 
21.29 
0.74 
1.58 
2.77 
1.90 
3.30 
8.69 
264 
3.35 
4.13 
4.64 
4.91 
583 
000 
6.12 
0.00 
0.00 
O.Ck) 
0.00 
0.00 
0.00 
5.31 


Practice 
expense 
RVUs  2 


0.00 

0.00 

0.00 

8.68 

17.35 

•8.01 

6.70 

10.96 

066 

6.31 

3.81 

•8.73 

6.31 

0.48 

0.96 

0.57 

0.86 

1.81 

1.09 

500 

•11.18 

0.72 

0.00 

0.43 

0.47 

2.69 

•7.59 

•8.67 

8.07 

6.03 

8.21 

4.74 

4.03 

10.63 

9.31 

10.43 

14.95 

15.82 

10.99 

10.61 

•16.83 

4.67 

7.09 

8.12 

•19.66 

21.98 

0.99 

•2.02 

•3.56 

•2.43 

•4.22 

•11.00 

•3.38 

•429 

•6.29 

•6.94 

•6.28 

•7.46 

0.00 

•7.83 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

•6.80 


Mal- 
practice 
RVUs 


0.00 
0.00 
0.00 
0.94 
1.89 
0.97 
0.71 
0.94 
0.06 
0.68 
0.36 
1.11 
0.72 
0.05 
0.11 
0.06 
0.08 
0.17 
0.11 
0.53 
1.33 
0.08 
0.00 
0.06 
0.06 
029 
0.87 
1.00 
0.87 
0.65 
0.86 
0.51 
021 
1.11 
1.13 
1.31 
1.64 
1.78 
1.16 
1.34 
2.14 
0.49 
0.76 
0.82 
2.40 
2.51 
0.10 
0.22 
0.38 
0.27 
0.46 
1.19 
0.37 
0.46 
0.67 
0.65 
0.68 
0.81 
0.00 
0.85 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.74 


Total 


0.00 

0.00 

000 

19.21 

38.43 

14.59 

14.96 

22.90 

1.84 

13.45 

10.11 

.15.45 

r3.94 

1.56 

3.06 

1.85 

2.50 

3.97 

3.68 

12.32 

20.06 

2.02 

0.00 

1.59 

2.40 

5.82 

14.12 

15.96 

17.87 

11  81 

16.00 

9.33 

9.08 

20.41 

21.29 

23.80 

29.42 

31.13 

24.26 

24.12 

27.72 

9.89 

15.86 

18.70 

37,42 

45.78 

1.83 

3.82 

6.70 

4.60 

7.98 

20.78 

6.39 

8.10 

9.99 

11.23 

11.87 

14.10 

0.00 

14.80 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

12.85 


Global 
period 
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090 
090 
090 
090 
090 
090 
090 
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090 
090 
090 
090 
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000 
000 
000 
000 
090 
090 
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YYY 
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090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
000 
000 
000 
010 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 


up- 
date 


'  AN  numeric  OPT  HCPCS  CopyngM  1 993  Amencan  MedKal  Association. 
Indicates  reduction  ol  Practc*  Expense  PNV»  as  a  resoti  o*  OBRA  i993. 
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Adognoum  B.— Relative  Value  Uf«Ts  (RVUs)  and  Related  Information— Continued 


HCPCS' 


31262 
31263 
31264 
31265 
31266 
31267 
31266 
31269 
31270 
31271 
31275 
31277 
31280 
31281 
31282 
31283 
31284 
31285 
31288 
31287 
31288 
31290 
31291 
31292 
31293 
31294 
31299 
31300 
31320 
31360 
31365 
31367 
31368 
31370 
31375 
31380 
31382 
31390 
31395 
31400 
31420 
31500 
31502 
31505 
31510 
31511 
31512 
31513 
31515 
31520 
31525 
31526 
31527 
31528 
31529 
31530 
31531 
31535 
31536 
31540 
31541 
31560 
31561 
31570 
31571 
31575 
31576 


MOD 


Sta- 
tus 


A 
0 

A 
D 
A 
D 
0 
A 
0 
A 
D 
D 
A 
A 
A 
A 
A 
D 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


NasaVsinus  endoscopy,  surg  .. 
Endoscopy,  maxittary  sinus  ..... 
Nasal/sinus  endoscopy,  surg  .. 

Endoscopy,  maxillary  sinus 

NasaVsinus  endoscopy,  surg  .. 

Endoscopy,  niaxiltary  sinus 

Endoscopy,  maxiflary  sinus 

NasaVsinus  endoscopy,  surg  .. 
Eridoscopy.  spherx}td  sinus  .... 
NasaVsinus  endoscopy,  surg  .. 
Sphenoid  ervloscopy,  surgical 
Sphenoid  endoscopy,  surgK:al 
Nasal/sinus  endoscopy,  surg  .. 
Nasaysinus  endoscopy,  surg  .. 
Nasal/sinus  endoscopy,  surg  .. 
NasaVsinus  endoscopy,  surg  .. 
Nasai/smus  endoscopy,  surg  .. 
Endoscopy,  combined  sinuses 
Nasal/stnus  endoscopy,  surg  .. 
Nasal'sinus  endoscopy,  surg  .. 
NasaVsinus  endoscopy,  surg  .. 
Nasal/sinus  endoscopy,  surg  .. 
Nasal/sinus  endoscopy,  surg  .. 
Nasal/sirHJS  endoscopy,  surg  .. 
NasaVsinus  endoscopy,  surg  .. 
Nasal/sinus  erxjoscopy,  surg  .. 

Sinus  surgery  procedure  

RefTX)val  of  laryrw  tesion 

Diagnostic  incision  (arynx 

Removal  of  larynx  

Renrxjval  of  larynx  „ 

Partial  rerrxwai  of  laryru  

Partial  removal  of  laryrw  

Partial  removal  of  larynx  

Partial  removal  of  larynx  

Partial  removal  of  larynx  

Partial  removal  of  laiynx  

Removal  of  larynx  &  pharytw  .. 
Reconstruct  larynx  &  pharynx  . 

Revision  of  larynx 

Removal  of  ep^ottis 

Insert  emergerwy  airway 

Change  of  windpfje  ainvay  .^.. 

Diagnostic  laryngoscopy  .„ , 

Laryr>goscopy  witti  biopsy , 

Remove  foreign  body,  laryru  .. 

Removal  of  larynx  lesion 

Injection  into  vocal  cord  

Laryngoscopy  for  aspiration  .... 

Diagnostic  laryngoscopy  

DtagrxKtic  laryngoscopy  

Diagnostic  laryngoscopy  

Laryngoscopy  for  treatment  .... 
Laryngoscopy  and  dilatation  ... 
Laryngoscopy  and  dilatabon  ... 

Operative  laryngoscopy 

Operative  laryngoscopy 

Operative  laryngoscopy 

Operative  laryngoscopy 

Operative  laryngoscopy  ....'. 

Ojserative  laryngoscopy 

OJjerative  laryngoscopy , 

Operative  laryngoscopy 

Laryngoscopy  with  injection  .... 

Laryr^goscopy  with  injection  

Diagrxjstic  laryngoscopy  

Laryngoscopy  with  tMopsy  


WofV 
RVUs 


6.10 

0.00 

6.60 

0.00 

6.87 

COO 

000 

781 

0.00 

8.08 

0.00 

0.00 

6.72 

7.51 

8.01 

8.28 

9.22 

0.00 

9.49 

3.96 

4.63 

13.01 

13.67 

10.57 

11.56 

13.21 

0.00 

13.43 

4.59 

15.36 

22.07 

19.19 

23.98 

18.71 

18.71 

18.71 

18.71 

21.39 

26.48 

9.16 

9.16 

2.36 

0.66 

P.62 

1.94 

2.18 

2.09 

2.12 

1.82 

2.59 

2.66 

2.60 

3.31 

2.40 

2.71 

3.43 

3.77 

3.20 

3.21 

4.18 

3.60 

5.52 

4.95 

3.91 

3.56 

1.11 

1.99 


Practice 
expense 
RVUs  2 


•7.81 

0.00 

•8.45 

0.00 

•8.79 

0.00 

0.00 

•10.00 

0.00 

•10.34 

0.00 

0.00 

•8.60 

•9.61 

•10.25 

•10.50 

-11.80 

0.00 

•12.15 

•5.07 

•5.93 

•16.65 

•17.50 

•13.53 

•14.80 

•16.91 

0.00 

11.71 

3.91 

19.58 

27.44 

17.41 

27.06 

17.37 

15.00 

17.46 

16.24 

•31.78 

•35.07 

7.90 

8.17 

1.15 

0.59 

0.43 

0.56 

0.97 

1.81 

•3.15 

1.14 

1.66 

2.22 

•3.33 

3.02 

2.69 

2.49 

3.67 

•5.20 

4.05 

•5.03 

♦5.35 

•6.16 

5.05 

•8.87 

•5.33 

•5.76 

1.58 

•2.78 


Mal- 
practice 
RVUs 


0.85 

0.00 

0.92 

0.00 

0.96 

0.00 

0.00 

1.09 

0.00 

1.13 

0.00 

0.00 

0.94 

1.05 

1.12 

1.15 

1.28 

0.00 

1.32 

0.55 

0.64 

1.82 

1.90 

1.47 

1.61 

1.85 

0.00 

1.29 

0.49 

2.21 

3.13 

1.90 

3.09 

1.90 

1.58 

1.90 

1.80 

4.10 

4.47 

0.92 

0.85 

0.14 

0.07. 

0i)5 

0.07 

0.10 

020 

0.38 

0.14 

0.18 

0.23 

0.38 

0.30 

0.30 

0.25 

0.39 

0.61 

0.45 

0.60 

0.62 

0.76 

0.52 

1.09 

0.61 

0.70 

0.17 

0.33 


Total 


14.76 

0.00 

15.97 

0.00 

1662 

0.00 

0.00 

18.90 

0.00 

19.55 

0.00 

0.00 

16.26 

18.17 

19.38 

20.03 

22.30 

0.00 

22.96 

9.58 

11.20 

31.48 

33.07 

25.57 

27.97 

31.97 

0.00 

26.43 

8.99 

37.15 

52.64 

38.50 

54.13 

37.98 

35.29 

38.07 

36.75 

57.27 

66.02 

17.98 

18.18 

3.65 

1.32 

1.10 

2.57 

3.25 

4.10 

5.65 

3.10 

4.43 

5.11 

6.31 

6.63 

5.39 

5.45 

7.49 

9.58 

7.70 

8.84 

10.15 

10.52 

11.09 

14.91 

9.85 

10.02 

2.86 

5.10 


Global 
period 


000 
000 
000 
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000 
000 
000 
000 
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000 
000 
000 
000 
000 
000 
000 
000 
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000 
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010 
010 
010 
010 
YYY 
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090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 

ooc 

000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 


Up- 
date 


'  All  numeric  C»*T  HCPCS  Copynghl  1993  Am«nc*i  Medical  Association. 
i  ■  indcaies  reduction  o«  Practice  Expense  RVUs  as  a  result  of  OBRA  1993. 
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ADDENDUM  B.— RELATFVE  VALUE  UNITS  (RVUS)  AND  RELATED  INFORMATION-Continued 


HCPCS' 


31577 
31578 
31579 
31580 
31582 
31584 
31585 
31586 
31587 
31588 
31590 
31595 
31599 
31600 
31601 
31603 
31605 
31610 
31611 
31612 
31613 
31614 
31615 
31622 
31625 
31628 
31629 
31630 
31631 
31635 
31640 
31641 
31645 
31646 
31656 
31659 
J1700 
J1708 
J1710 
J1715 
J1717 
J1720 
J1725 
J1730 
J1750 
J1755 
J1760 
)1766 
J1770 
n775 
J1780 
H781 
H785 
H786 
(1800 
H805 
(1820 
11825 
11830 
11899 
12000 
12002 
12005 
;  12020 
12035 
:  12036 
;  12095 


MOD 


Sta- 
tus 


A 

A 

A 

A 

C 

A 

A 

A 

A 

C 

C 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 


Description 


Remove  foreign  body,  larynx  ... 

RenrHjval  of  larynx  lesion 

DiagrKJStic  laryngoscopy  

Revision  of  larynx 

Revision  of  larynx 

Repair  of  larynx  fracture 

Repair  of  larynx  fracture 

Repair  of  larynx  fracture 

Revision  of  larynx 

Revision  of  larynx 

Reinnervate  larynx  

Larynx  nerve  surgery  

Larynx  surgery  procedure 

Incision  of  windpipe 

Incision  ol  windpipe 

lrx;ision  of  windpipe 

Incision  of  windpipe 

Incision  of  windpipe 

Surgery/speech  prosthesis 

Puncture/clear  windpipe 

Repair  windpipe  opening 

Repair  windpipe  opening 

Visualization  of  windpipe 

Diagnostic  txonchoscopy  

Bronchoscopy  with  t)iopsy 

Bronchoscopy  with  t)iopsy 

Bronchoscopy  with  biopsy 

Bronchoscopy  with  repair 

Bronchoscopy  with  dilation 

Remove  foreign  body,  airway  ... 
Bronchoscopy  &  renwve  lesion 
Bronchoscopy,  treat  blockage  ... 
Bronchoscopy,  dear  airways  .... 
Bronchoscopy,  reclear  airways  . 
Bronchoscopy,  inject  for  x-ray  ... 

Bronchoscopic  procedures 

Insertion  of  airway  catheter 

Iristill  ainway  contrast  dye 

Insertion  of  ain*ay  catheter 

Injection  for  bronchus  x-ray 

Bronchial  brush  biopsy 

Clearance  of  airways 

Clearance  of  airways 

Intro  windpipe  wire/tube  

Repair  of  windpipe  

Repair  of  windpipe  

Repair  of  windpipe  

Reconstruction  of  windpipe 

Repair/graft  of  bronchus 

Reconstruct  bronchus  

Reconstruct  windpipe  

Reconstruct  windpipe 

Renwve  windpipe  tesion  

Renwve  windjaipe  lesion  

Repair  of  windpipe  injury 

Repair  of  windpipe  injury 

Closure  of  windpipe  lesion 

Repair  of  windpipe  defect  

Revise  windpipe  scar  

Ainways  surgical  procedure 

Drainage  of  chest 

Treatment  of  collapsed  lung 

Treat  lung  lining  chemically 

Insertion  of  chest  tut)e 

Exploration  of  chest 

Exploration  of  chest 

Biopsy  through  chest  wall  


Work 
RVUs 


2.50 

2.87 

2.29 

11.13 

aoo 

18.71 

4.45 

7.32 

8.07 

0.00 

0.00 

7.66 

0.00 

3.66 

4.50 

4.20 

3.62 

7.96 

5.09 

0.92 

4.29 

6.18 

2.11 

2.83 

3.41 

3.85 

3.41 

3.86 

4.42 

3.72 

4.99 

5.09 

3.20 

2.75 

2.19 

2.66 

1.36 

1.43 

1.31 

1.12 

2.14 

1.07 

1.98 

2.88 

9.15 

0.00 

21.12 

29.14 

21.39 

22.40 

16.32 

22.47 

16.32 

22.79 

6.85 

12.73 

4.15 

6.38 

4.31 

0.00 

1.56 

221 

2.21 

4.02 

6.62 

7.64 

7.21 


Practice 
expense 
RVUS2 


•3.41 

•4.22 

2.36 

•14.52 

0.00 

12.86 

3.81 

6.62 

7.29 

0.00 

0.00 

6.92 

0.00 

4.08 

5.09 

4.28 

4.24 

6.74 

•8.43 

1.18 

2.23 

6.81 

1.97 

3.61 

3.87 

•4.93 

•4.36 

3.76 

3.98 

4.58 

5.08 

•7.30 

3.66 

3.09 

•3.11 

•4.18 

1.40 

0.78 

0.91 

0.49 

0.74 

0.75 

1.43 

2.50 

8.98 

0.00 

11.04 

18.60 

15.24 

16.55 

17.52 

17.05 

9.02 

13.45 

4.95 

9.93 

3.62 

5.06 

3.70 

0.00 

0.91 

1.35 

1.10 

2.66 

6.84 

7.21 

8.34 


Mal- 
practice 

RVUs 


0.37 

0.49 

0.26 

1.65 

0.00 

1.35 

0.40 

0.72 

0.80 

0.00 

0.00 

0.75 

0.00 

0.66 

0.67 

0.67 

0.51 

0.93 

1.05 

0.12 

0.28 

0.74 

0.22 

0.34 

0.35 

0.38 

0.34 

0.51 

0.49 

0.54 

0.68 

0.86 

0.30 

027 

0.31 

0.35 

0.17 

0.09 

0.12 

0.04 

0.06 

0.09 

0.15 

0.23 

1.10 

0.00 

2.58 

1.13 

2.10 

1.94 

2.10 

1.98 

1.18 

226 

0.77 

1.43 

0.47 

0.59 

0.42 

0.00 

0.08 

0.22 

0.15 

0.43 

1.26 

1.33 

1.47 


Total 


6.28 

7.58 

4.91 

27.30 

0.00 

32.92 

8.66 

14.66 

16.16 

0.00 

0.00 

16.33 

0.00 

8.40 

1026 

9.15 

8.37 

15.63 

14.57 

222 

6.80 

13.73 

4.30 

6.78 

7.63 

9.16 

8.11 

8.13 

8.89 

8.84 

10.75 

1325 

7.16 

6.11 

5.61 

7.19 

2.92 

2.30 

2.34 

1.65 

2.94 

1.91 

3.56 

5.61 

1923 

0.00 

34.74 

48.87 

38.73 

40.89 

35.94 

41.50 

26.52 

38.50 

12.57 

24.09 

8.24 

12.03 

8.43 

0.00 

2.55 

3.78 

3.46 

7.11 

14.72 

16.18 

17.02 


Global 
period 
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Up- 
date 


S 
S 
S 
S 
S 
S 
S 
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S 
S 
S 
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S 
8 
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S 
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N 
N 
N 
N 
S 
N 
S 
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N 
N 
N 
N 
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N 
N 
N 
N 
N 
N 
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S 
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S 
S 
S 
S 
S 
S 
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S 
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S 

s 
s 
s 

N 
N 
S 
S 
S 
S 
S 


All  numeric  OPT  HCPCS  CopyrigW  1993  Amencan  Medicttf  Association. 
Irtdicates  reduction  ol  Practice  E»pense  RVUs  as  a  result  of  OBRA  1 993. 
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Addendum  B.— Relative  Value  Unjts  (RVUs)  and  Related  iNFORMATiot^-Continued 


HCPCS' 


32100 

32110 

32120 

32124 

32140 

32141 

32150 

32151 

32160 

32200 

32215 

32220 

32225 

32310 

32315 

32320 

32400 

32402 

32405 

32420 

32440 

32442 

32445 

32450 

32480 

32482 

32484 

32485 

32486 

32488 

32490 

32S00 

32520 

32522 

32525 

32540 

32545 

32601 

32602 

32603 

32604 

32605 

32606 

32650 

32651 

32652 

32653 

32654 

32655 

32656 

32657 

32658 

32659 

32660 

32661 

32662 

32663 

32664 

32665 

32700 

32705 

32800 

32810 

32815 

32820 

32850 

32851 


MOO 


Sta- 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

0 

A 

A 

A 

A 

A 

A 

D 

A 

A 

A 

A 

A 

0 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

0 

0 

A 

A 

A 

C 

X 

C 


Description 


Enploration/biopsy  of  chest  .... 

ExplofB/repair  chest  

Re-exploration  of  chest  ...„ 

Exptore  chest,  free  adhesions  , 

Removal  of  lung  les)on(s)  

Renxjve/treat  lung  lesions 

Removal  of  lung  tesjon(s)  

Remove  lung  foreign  body 

Open  chest  heart  massage  .... 

Drainage  of  lung  lesion 

Treat  chest  lining 

Release  of  lung  

Partial  release  of  lung  , 

Removal  of  chest  lining 

Partial  removal  chest  lining 

Free/remove  chest  lining 

Needle  biopsy  chest  lining , 

Open  btopsy  chest  lining 

Biopsy,  lung  or  mediastinum  „. 

Puncture/clear  lung  

Removal  of  lung  

Sleeve  pneumonectomy 

Removal  of  lung  

Removal  of  lung  

Partial  removal  of  lung  

Bilobectomy  

Segmentectomy 

Partial  renrKjval  of  lung  

Sleeve  lobectomy 

Completion  pneumonectomy  ... 

Partial  removal  of  lung  

Partial  removal  of  lung  

Renyjve  lung  &  revise  chest  ... 
Remove  lung  &  revise  chest  ... 
Remove  lung  &  revise  chest  ... 

RefTVjval  of  lur>g  lesion 

Removal  of  lung  lobe/lesion  .... 

Thoracoscopy,  diagnostic 

Thoracoscopy,  diagnostic 

Thoracoscopy,  c*agnostic 

Thoracoscopy,  diagnostic 

Thoracoscopy,  diagnostic 

Thoracoscopy,  diagnostic 

Thoracoscopy,  surgical  :..;.. 

Thoracoscopy,  surgical 

Thoracoscopy,  surgical  ....'. 

Thoracoscopy,  surgical  

Thoracoscopy,  surgical  „ 

Thoracoscopy,  surgical  

Thoracoscopy,  surgical  _, 

Thoracoscopy,  surgical  

Thoracoscopy,  surgical  _, 

Thoracoscopy,  surgical  , 

Thoracoscopy,  surgical _, 

Thoracoscopy,  surgical  „, 

Thoracoscopy,  surgical  „, 

Thoracoscopy,  surgical  „, 

Thoracoscopy,  surgical  

Thoracoscopy,  surgical  „. 

Visualize  chest  cavity ^.... 

Inspect/biopsy  chest  cavity  

Repair  lung  hernia 

Close  chest  after  drainage 

Close  bronchial  fistula 

Reconstruct  injured  chest 

Donor  pneumonectomy  

Lung  transplant,  single „ 


Work 
RVUs 


10.18 

11.89 

9.73 

11.05 

1228 

1228 

12.56 

12.56 

721 

13.25 

10.18 

17.82 

12.23 

1223 

12.07 

19.36 

1.78 

6.62 

1.95 

220 

19.36 

24.95 

23.63 

0.00 

17.03 

18.75 

19.74 

21.77 

23.00 

24.68 

0.00 

1325 

19.64 

22.18 

24.60 

13.46 

0.00 

5.52 

6.03 

7.90 

8.88 

7.01 

8.49 

10.18 

1223 

17.82 

12.56 

11.89 

12.56 

12.23 

1325 

1120 

11.03 

16.80 

12.84 

15.94 

17.62 

13.80 

14.89 

0.00 

0.00 

1223 

11.72 

21.60 

0.00 

0.00 

0.00 


Practice 
expense 
RVUs  2 


11.36 
11.64 
9.56 
11.06 
12.51 
13.57 
10.46 
925 
•9.43 
6.97 
7.70 
15.99 
11.97 
13.51 
9.36 
18.30 
1.50 
7.66 
2.14 
1.52 
18.77 
18.14 
20.69 
0.00 
17.34 
17.34 
17.34 
21.70 
16.72 
17.94 
0.00 
13.62 
20.90 
22.14 
23.76 
11.80 
0.00 
3.51 
3.91 
3.51 
3.91 
3.51 
3.91 
7.70 
11.97 
15.99 
ia46 
11.64 
13.57 
13.51 
13.62 
13.41 
•14.12 
20.15 
9.35 
14.71 
17.34 
10.67 
14.49 
0.00 
0.00 
8.37 
6.57 
15.39 
0.00 
0.00 
0.00 


Mal- 
practice 
RVUs 


2.12 

2.03 

1.74 

2.23 

2.45 

2.56 

2.03 

1.39 

1.54 

0.94 

129 

3.04 

2.31 

2.39 

1.75 

3.44 

0.12 

1.35 

0.18 

0.13 

3.59 

3.54 

3.92 

0.00 

327 

327 

327 

3.97 

327 

3.50 

0.00 

2.59 

3.97 

424 

4.66 

2.07 

0.00 

0.58 

0.65 

0.58 

0.65 

0.58 

0.55 

129 

2.3:1 

3.04 

2.03 

2.03 

2.56 

2.39 

2.59 

2.55 

2.54 

3.60 

1.49 

2.77 

3.27 

2.06 

2.67 

0.00 

0.00 

1.60 

1.20 

2.65 

0.00 

0.00 

0.00 


Total 


23.66 

25.56 

21.03 

24.34 

27.24 

28.41 

25.05 

23.20 

18.18 

21.16 

19.17 

36.85 

26.51 

28.13 

23.18 

41.10 

3.40 

15.63 

4.27 

3.85 

41.72 

46.63 

48.24 

0.00 

37.64 

39.36 

40.35 

47.44 

42.99 

46.12 

0.00 

29.46 

44.51 

48.56 

53.02 

27.33 

0.00 

9.61 

10.59 

11.99 

13.44 

11.10 

13.05 

19.17 

26.51 

36.85 

25.05 

25.56 

28.69 

28.13 

29.46 

27.16 

27.79 

40.55 

23.68 

33.42 

3823 

26.53 

32.05 

0.00 

0.00 

22.20 

19.49 

39.64 

0.00 

0.00 

0.00 


Global 
period 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
090 
000 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
000 
000 
000 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
090 
090 
090 
090 
XXX 
090 


Up- 
date 


S 

S 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 

N 

s 

N 
N 

s 
s 
s 

0 

s 
s 
s 
s 
s 
s 

0 

s 
s 
s 
s 
s 

0 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 

0 
0 

s 
s 
s 
s 

0 

s 


"  All  numenc  CPT  HCPCS  Copyngw  1993  American  Me<*cal  Association. 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


HCPCS' 


32852 
32853 
32854 
32900 
32905 
32906 
32940 
32960 
32999 
33010 
33011 
33015 
33020 
33025 
33030 
33031 
33050 
33100 
33120 
33130 
33200 
33201 
33206 
33207 
33208 
33210 
33211 
33212 
33213 
33214 
33216 
33217 
33218 
33219 
33220 
33222 
33223 
33232 
33233 
33234 
33235 
33236 
33237 
33238 
33240 
33241 
33242 
33243 
33244 
33245 
33246 
33247 
33248 
33249 
33250 
33251 
33260 
33261 
33300 
33305 
33310 
33315 
33320 
33322 
33330 
33335 
33350 


liAOD 


Sta- 
tus 


C 
C 
C 
A 
A 
A 
A 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
D 
A 
A 
A 
D 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
D 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 


Description 


Lung  transplant  w/bypass  

Lung  transplant,  double 

Lung  transplant  wrtjypass  

Removal  of  rib(s) 

Revise  &  repair  chest  wall  

Revise  &  repair  chest  wall  

Revision  of  lung 

Therapeutic  pneumothorax  

Chest  surgery  procedure 

Drainage  of  heart  sac 

Repeat  drainage  of  heart  sac  .. 

Incision  of  heart  sac 

Incision  of  heart  sac 

Incision  of  heart  sac 

Partial  removal  of  heart  sac 

Partial  removal  of  heart  sac  

Renxjval  of  heart  sac  lesion  .... 

Removal  of  heart  sac  

Removal  of  heart  lesion  

Removal  of  heart  lesion  

Insertion  of  heart  pacemaker  ... 
Insertion  of  heart  pacemaker  ... 
Insertion  of  heart  pacemaker  ... 
Insertion  of  heart  pacemaker  ... 
Insertion  of  heart  pacemaker  ... 

Insertkxi  of  heart  electrode  

Insertion  of  heart  electrode  

Insertion  of  pulse  generator  

Insertion  of  pulse  generator  

Upgrade  of  pacemaker  system 
Revision  implanted  electrode  ... 

Insert/revise  electrode  

Repair  pacemaker  electrodes  .. 

Repair  of  pacemaker 

Repair  pacemaker  electrode  .... 

Pacemaker  aicd  pocket 

Pacemaker  aicd  pocket 

Removal  of  pacemaker  

Removal  of  pacemaker  system 
Removal  of  pacemaker  system 
Removal  pacemaker  electrode 
Remove  electrode/thoracotonriy 
RerTKive  electrode/tfroracotomy 
Remove  electrode/ttwracotomy 

Insert/replace  pulse  gener 

Remove  pulse  generator  only  .. 
Repair  pulse  generator.leads  ... 
Remove  generator/thoracotomy 

Remove  generator 

Implant  heart  defitxillator 

Implant  heart  defibrillator 

Insert/replace  leads  

Revtse/renx)ve  defibrillator 

Insert/replace  leads/gener 

Ablate  heart  dysrhythm  focus  .. 
At>iate  heart  dysrhythm  focus  .. 
Ablate  f>eart  dysrhythm  focus  „ 
Ablate  heart  dysrhythm  focus  .. 

Repair  of  heart  wound 

Repair  of  heart  wound 

Exptoratory  heart  surgery 

Exploratory  heart  surgery 

Repair  major  bkxxl  vessel(s)  .... 
Repair  major  blood  vessel(s)  .... 

Insert  major  vessel  graft 

Insert  major  vessel  graft 

Repair  major  Wood  vesseHs)  .... 


Wort( 
RVUs 


0.00 

0.00 

0.00 

18.34 

19.36 

25.45 

18.34 

1.86 

0.00 

226 

2.26 

5.70 

1120 

11.03 

16.80 

19.86 

12.84 

16.80 

22.82 

19.75 

1120 

9.03 

6.11 

7.36 

7.51 

3.34 

3.44 

527 

6.22 

7.51 

5.13 

5.49 

5.08 

0.00 

5.16 

4.64 

621 

0.00 

2.85 

4.23 

5.62 

11.84 

12.83 

14.31 

728 

2.85 

5.92 

21.71 

8.43 

12.71 

19.49 

9.87 

0.00 

12.97 

19.76 

22.82 

16.37 

22.82 

16.37 

19.43 

17.31 

20.37 

15.56 

18.60 

19.36 

27.97 

0.00 


Practice 
expense 
RVUs  2 


0.00 

0.00 

0.00 

8.56 

12.88 

15.59 

11.50 

0.94 

0.00 

1.56 

1.12 

4.31 

13.41 

•14.12 

•21.50 

13.40 

9.35 

20.15 

•2921 

13.65 

12.41 

11.31 

•8.26 

9.11 

•10.60 

3.34 

3.34 

5.44 

5.44 

5.46 

5.08 

5.08 

4.64 

0.00 

4.64 

5.76 

5.76 

0.00 

2.67 

4.79 

527 

4.02 

9.33 

10.40 

5.44 

2.07 

•8.32 

9.12 

9.12 

•16.27 

21.02 

•15.15 

0.00 

•19.01 

11.69 

16.59 

11.90 

14.12 

14.52 

17.59 

11.41 

14.64 

14.30 

21.99 

12.81 

15.24 

0.00 


Mal- 
practice 
RVUs 


0.00 

0.00 

0.00 

1.65 

2.63 

2.95 

1.77 

0.13 

0.00 

0.14 

0.12 

0.63 

2.55 

2.64 

4.34 

2.53 

1.49 

3.60 

523 

224 

1.92 

1.69 

1.35 

1.34 

1.56 

02r 

027 

0.89 

0.89 

1.07 

0.56 

0.56 

0.63 

0.00 

0.63 

1.02 

1.02 

0.00 

0.05 

0.38 

0.56 

0.63 

1.83 

2.03 

0.89 

0.40 

1.56 

1.56 

1.56 

2.39 

323 

2.39 

0.00 

323 

0.87 

325 

2.32 

2.76 

2.63 

3.10 

1.95 

2.60 

2.54 

3.65 

1.95 

2.42 

0.00 


Total 


0.00 

0.00 

0.00 

28.55 

34.87 

43.99 

31.61 

2.93 

0.00 

3.96 

3.50 

10.64 

27.16 

27.79 

42.64 

35.79 

23.68 

40.55 

57.26 

35.64 

25.53 

22.03 

15.72 

17.81 

19.67 

6.95 

7.05 

11.60 

12.55 

14.04 

10.77 

11.13 

10.35 

0.00 

10.43 

11.42 

12.99 

0.00 

5.57 

9.40 

11.45 

16.49 

23.99 

26.74 

13.61 

5.32 

15.80 

32.39 

19.11 

31.37 

43.74 

27.41 

0.00 

3521 

32.32 

42.66 

30.59 

39.70 

33.52 

40.12 

30.67 

37.61 

32.40 

44.24 

34.12 

45.63 

0.00 


Gtobal 
period 


090 
090 
090 
090 
090 
090 
090 
000 
YYY 
000 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 


Up- 
date 


S 
S 
S 
S 
S 
S 
S 
N 
S 
N 
N 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 

s 

N 
N 
N 

s 
s 
s 

N 
N 
S 
0 
S 
S 
S 
0 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 

0 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 


'All  numenc  CPT  HCPCS  CopyngM  1993  Amefkan  Me<lical  Assooalion. 
'  Indicates  reduction  of  Practice  Expense  RVUs  as  a  result  ol  OBRA  1993. 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Infori^tion— Continued 


HCPCS' 


33400 

33401 

33403 

33404 

33405 

33406 

33407 

33408 

33411 

33412 

33413 

33414 

33415 

33416 

33417 

33420 

33422 

33425 

33426 

33427 

33430 

33452 

33460 

33463 

33464 

33465 

33468 

33470 

33471 

33472 

33474 

33475 

33476 

33478 

33500 

33501 

33502 

33503 

33504 

33505 

33506 

33510 

33511 

33512 

33513 

33514 

33516 

33517 

33518 

33519 

33521 

33522 

33523 

33530 

33533 

33534 

33535 

33536 

33542 

33545 

33570 

33575 

33600 

33602 

33606 

33608 

33610 


MOD 


Sta- 
tus 


A 

A 

A 

A 

A 

A 

D 

D 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

D 

A 

A 

A 

A 

A 

C 

A 

C 

A 

A 

C 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 


Description 


Repair  of  aortic  valve  

Valvuloplasty,  open  

Valvuloplasty,  w/cp  bypass  

Prepare  heart-aorta  corxJuit  .... 
Replacement  of  aortic  valve  .... 

Replacement,  aortic  valve 

Revision  of  aortic  valve 

Revision  of  aortic  valve 

Replacement  of  aortic  valve  .... 
Replacement  of  aortic  valve  .... 

Replacement,  aortic  valve 

Repair,  aortic  valve  

Revision,  stibvalvular  tissue  .... 

Revise  ventncle  muscle  

Repair  of  aortic  valve  

Revisiofi  of  mitral  valve 

Revision  of  mitral  valv^ 

Repair  of  mitral  valve  

Repair  of  mitral  valve  

Repair  of  mitral  valve  

Replacement  of  mitral  valve 

Revision  of  tricuspid  valve  

Revision  of  tricuspid  valve  

Valvuloplasty,  tricuspid 

Valvuloplasty,  tricuspid 

Replace  tricuspid  valve  

Revision  of  tricuspid  valve  

Revision  of  pulmonary  valve  .... 
Valvotomy,  pulmonary  valve  .... 
Revision  of  pulmonary  valve  .... 
Revision  of  pulmonary  valve  .... 
Replacement,  pulmonary  valve 

Revision  of  heart  chamber 

Revision  of  heart  chamber 

Repair  heart  vessel  fistula 

Repair  heart  vessel  fistula 

Coronary  artery  correction  

Coronary  artery  graft  

Coronary  artery  graft  

Repair  artery  w/tunnel  

Repair  artery,  translocation 

Cabg,  vein,  single 

Cabg,  vein,  two  

Cabg,  vein,  three ...^i. 

Cabg,  vein,  four ..„:.... 

Cabg,  vein,  five  .' 

Cabg.  vein,  six* 

Cabg,  artery-vein,  single  

Cabg,  artery-vein,  two  

Cabg,  artery-vein,  three  

Cabg,  artery-vein,  four  

Cabg,  artery-vein,  five  

Cabg,  artery-vein,  six-t-  

Coronary  artery,  bypass/reop  .... 

Cabg,  arterial,  single  

Cabg,  arterial,  two 

Cabg,  arterial,  three  

Cabg,  arterial,  four*  

Removal  of  heart  lesion  

Repair  of  heart  damage  

Revise  coronary  circulation 

Revise  coronary  circulation 

Closure  of  valve  

Closure  of  valve  

Anastomosis/artery-aorta  

Repair  anomaly  w/conduit 

Repair  by  enlargement  


Work 
RVUs 


23.42 
22.70 
23.69 
26.92 
28.79 
31.58 
0.00 
0.00 
30.71 
32.62 
34.55 
29.61 
25.30 
28.51 
0.00 
20.92 
23.98 
25.85 
26.36 
32.43 
29.75 
0.00 
21.84 
24.43 
26.16 
26.87 
28.51 
0.00 
21.37 
0.00 
21.14 
27.64 
0.00 
0.00 
24.18 
16.32 
20.02 
20.37 
23.42 
25.66 
25.66 
23.55 
25.85 
28.15 
30.45 
32.75 
35.05 
2.30 
4.60 
6.90 
9.20 
11.50 
13.80 
5.93 
24.27 
27.29 
30.31 
33.33 
26.87 
34.34 
17.62 
0.00 
28.62 
27.64 
29.61 
30.35 
29.61 


Practice 
expense 
RVUs* 


26.50 
16.50 
17.22 
19.57 
30.82 
30.82 
0.00 
0.00 
39.08 
24.73 
25.12 
21.53 
19.06 
28.45 
0.00 
20.04 
•32.17 
31.62 
32.32 
35.10 
35.24 
0.00 
26.36 
17.77 
19.02 
33.03 
20.18 
0.00 
15.54 
0.00 
13.49 
20.10 
0.00 
0.00 
15.54 
15.54 
13.44 
13.76 
13.61 
18.65 
18.65 
29.88 
32.80 
35.72 
38.63 
41.55 
44.46 
2.92 
5.83 
8.75 
11.67 
14.59 
17.51 
•10.50 
30.79 
34.62 
38.45 
42.29 
31.07 
35.31 
14.20 
0.00 
20.82 
20.10 
21.53 
22.07 
21.53 


Mal- 
practice 
RVUs 


2.86 

3.23 

3.37 

3.82 

5.39 

5.39 

0.00 

0.00 

7.63 

2.89 

4.91 

4.20 

2.24 

5.05 

0.00 

2.48 

6.52 

5.48 

5.86 

6.37 

6.18 

0.00 

4.78 

3.47 

3.71 

6.02 

3.65 

0.00 

3.04 

0.00 

1.64 

3.93 

0.00 

0.00 

3.03 

3.03 

1.88 

1.01 

2.64 

3.64 

3.64 

5.26 

5.77 

6.29 

6.80 

7.31 

7.83 

0.51 

1.03 

1.54 

2.05 

2.57 

3.08 

2.20 

5.42 

6.10 

6.77 

7.45 

5.59 

6.35 

2.34 

0.00 

4.07 

3.93 

4.20 

4.31 

4.20 


Total 


52.78 
42.43 
44.28 
50.31 
65.00 
67.79 

0.00 

0.00 
77.32 
60.24 
64.58 
55.34 
46.60 
62.01 

0.00 
43.44 
62.67 
62.95 
64.54 
73.90 
71.17 

0.00 
52.98 
45.67 
48.89 
65.92 
52.34 

0.00 
39.95 

0.00 
36.27 
51.67 

0.00 

0.00 
42.75 
34.89 
35.34 
35.14 
39.67 
47.95 
47.95 
58.69 
64.42 
70.16 
75.88 
81.61 
87.34 

5.73 
11.46 
17.19 
22.92 
28.66 
34.39 
18.63 
60.48 
68.01 
75.53 
83.07 
63.53 
76.00 
34.16 
0.00 
53.51 
51.67 
55  34 
56.73 
55.34 


Global 
period 


090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

ZZZ 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 


Up- 
date 


S 
S 
S 
S 
S 
S 
0 
0 
S 
S 
S 
S 
S 
S 
S 
S 
S 

s 
s 
s 
s 

0 

s 

s 

s 

s 

s 

s 

s 

s 

s 
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s 
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s 
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'  All  numenc  CPT  HCPCS  Copyngw  1993  Ameocan  Meocal  Associaiion. 
» ■  Indialei  retXiction  ol  Praclic«  Eipeose  RVUs  as  a  result  o(  OBRA  1993 


Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


HCPCS' 


33611 

33612 

33615 

33617 

33619 

33641 

33645 

33647 

33649 

33660 

33665 

33670 

33681 

33684 

33688 

33690 

33692 

33694 

33696 

33697 

33698 

33702 

33710 

33720 

33722 

33730 

33732 

33735 

33736 

33737 

33738 

33739 

33750 

33755 

33762 

33764 

33766 

33767 

33770 

33771 

33774 

33775 

33776 

3J3777 

33778 

33779 

33780 

33781 

33786 

33788 

33800 

33802 

33803 

33813 

33814 

33820 

33822 

33824 

33830 

33840 

33845 

33851 

33852 

33853 

33855 

33860 

33861 


MOD 


Sta- 
tus 


A 
A 
A 
A 
A 
A 
A 
C 
D 

c 
c 
c 

C 

C 

C 

C 

A 

C 

C 

A 

A 

C 

C 

C 

A 

C 

A 

C 

A 

C 

D 

0 

C 

0 

C 

C 

A 

A 

A 

A 

C 

C 

C 

C 

C 

C 

C 

C 

C 

C 

A 

C 

C 

C 

C 

C 

C 

C 

0 

C 

C 

C 

C 

A 

D 

A 

A 


Description 


Repair  double  ventricle  

Repair  doutsle  ventncle  

Repair  (simple  fontan) 

Repair  by  modified  fontan 

Repair  single  verrtncte 

Repair  heart  septum  defect ... 

Revision  of  heart  veins 

Repair  heart  septum  defects  . 

Repair  tricuspid  defect  

Repair  of  heart  defects 

Repair  of  heart  defects 

Repair  of  heart  ctiambers  

Repair  heart  septum  defect ... 
Repair  heart  septum  defect ... 
Repair  heart  septum  defect ... 
Reinforce  pulmonary  artery  ... 

Repair  of  heart  defects 

Repair  of  heart  defects 

Repair  of  heart  defects 

Repair  of  heart  defects 

Repair  of  heart  defects 

Repair  of  heart  defects 

Repair  of  heart  defects 

Repair  of  heart  defect  

Repair  of  heart  defect  

Repair  heart-vein  defect(s)  .... 

Repair  tieart-vein  defect 

Revision  of  heart  chamber  .... 
Revision  of  heart  chamber  ..... 
Revision  of  heart  chamber  .... 

Revision  of  heart  chamber 

Revision  of  heart  ctiamber 

Major  vessel  shunt  

Major  vessel  shunt  

Major  vessel  shunt  

Major  vessel  shunt  &  graft  

Major  vessel  shunt  

Atrial  septectomy/septostomy 
Repair  great  vessels  defect  ... 
Repair  great  vessels  defect  ... 
Repair  great  vessels  defect  ... 
Repair  great  vessels  defect  ... 
Repair  great  vessels  defect  ... 
Repair  great  vessels  defect  ... 
Repair  great  vessels  defect  ... 
Repair  great  vessels  defect  ... 
Repair  great  vessels  defect  ... 
Repair  great  vessels  defect  ... 

Repair  arterial  trunk 

Revision  of  pulmonary  artery  . 

Aortic  suspension 

Repair  vessel  defect 

Repair  vessel  defect 

Repair  septal  defect  

Repair  septal  defect 

Revise  major  vessel  

Revise  major  vessel  

Revise  major  vessel  

Revise  major  vessel  

Remove  aorta  constriction  

Remove  aorta  constriction  

Remove  aorta  constriction  

Repair  septal  defect  

Repair  septal  defect  

Repair  septal  defect  „ 

Ascerxing  aorta  graft 

Ascending  aorta  graft 


Work 
RVUs 


31.58 

32.42 

30.84 

32.57 

35.78 

20.15 

23.03 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

29.61 

0.00 

0.00 

32.57 

33.56 

0.00 

0.00 

0.00 

27.64 

0.00 

27.39 

0.00 

20.19 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

21.71 

23.69 

32.32 

33.56 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

15.35 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

30.60 

0.00 

31.58 

33.56 


Practwe 
expense 
RVUs  2 


22.97 

23.58 

22.42 

23.68 

26.02 

•25.98 

17.46 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

21.53 

0.00 

0.00 

23.68 

24.40 

0.00 

0.00 

0.00 

20.10 

0.00 

19.92 

0.00 

14.69 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

15.79 

17.22 

23.50 

24.40 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

11.16 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

22.25 

0.00 

35.10 

35.10 


Mal- 
practice 
RVUs 


4.49 
4.61 
4.38 
4.63 
5.08 
4.92 
2.04 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
4.20 
0.00 
0.00 
4.63 
4.77 
0.00 
0.00 
0.00 
3.93 
0.00 
3.89 
0.00 
2.87 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
3.09 
3.37 
4.59 
4.77 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
2.18 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
4.34 
0.00 
6.25 
6.25 


Total 


59.04 

60.61 

57.64 

60.88 

66.88 

51.05 

42.53 

0.00 

0.00 

0.00 

Q.OO 

Q.OO 

0.00 

0.00 

0.00 

0.00 

55.34 

0.00 

0.00 

60.88 

62.73 

0.00 

0.00 

0.00 

51.67 

0.00 

51.20 

0.00 

37.75 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

40.59 

44.28 

60.41 

62.73 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

28.69 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

57.19 

0.00 

72.93 

74.91 


Gk>bal 
perK)d 


090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 


Up- 
date 


S 
S 
S 
S 
S 
S 
S 
S 
0 
S 
S 
S 
S 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 

0 
0 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 

0 

s 
s 
s 
s 
s 

0 

s 
s 


All  numeric  CPT  HCPCS  Copyright  1993  Ameocan  Medical  Association. 
'  Indicates  reduction  oi  Practice  Expense  RVUs  as  a  result  ol  OBRA  1993. 


63724    Federal  Register  /  Vol.  58,  No.  230  /  Thursday.  December  2,  1993  /  Rules  and  Regulations 


ADDENDUM  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


HCPCS' 

MOD 

Sta- 
tus 

33863 

A 

33865 

D 

33870 

A 

33875 

A 

33877 

A 

33910 

A 

33915 

A 

33916 

A 

33917 

A 

33918 

A 

33919 

A 

33920 

A 

33922 

A 

33930 

X 

33935 

C 

33940 

X 

33945 

C 

33960 

A 

33961 

A 

33970 

A 

33971 

A 

33972 

D 

33973 

A 

33974 

A 

33975 

A 

33976 

A 

33977 

A 

33978 

A 

33999 

C 

34001 

A 

34051 

A 

34101 

A 

34111 

A 

34151 

A 

34201 

A 

34203 

A 

34401 

A 

34421 



A 

34451 

A 

34471 

A 

34490 

A 

34501 

C 

34502 

A 

34510 

C 

34520 

C 

34530 

C 

35001 

A 

35002 

A 

35005 

A 

35011 

A 

35013 

A 

35021 

A 

35022 

A 

35045 

A 

35081 

A 

35082 

A 

35091 

A 

35092 

A 

35102 

A 

35103 

A 

35111 



A 

35112 

A 

35121 

A 

35122 

A 

35131 

A 

35132 

A 

35141 

A 

Description 


Ascending  aorta  graft 

Ascending  aorta  graft 

Transverse  aortic  arcti  graft  ... 

Thoracic  aorta  graft 

ThoracoatxJonrwnal  graft  

Remove  lung  artery  emboli  .... 
Remove  lung  artery  emboli .... 

Surgery  of  great  vessel  ...^ 

Repair  pulmonary  artery 

Repair  pulmonary  atresia 

Repair  pulmonary  atresia 

Repair  pulmonary  atresia  > 

Transect  pulmonary  artery 

Removal  of  donor  heart/lung  .. 

Transplantation,  heart/'ung 

Removal  of  donor  heart  „. 

Transplantation  of  heart  

External  circulation  assist 

External  circulation  assist 

Aortic  circulation  assist 

Aortic  circulation  assist 

Aortic  circulation  assist 

Irisert  t>ailoon  device  

Remove  intra-aortic  balloon  ... 

Implant  ventricular  device  

ImjslarTt  ventricular  device  

Renrtove  ventricular  device 

Remove  ventricular  device 

Cardiac  surgery  procedure 

Removal  of  artery  clot 

Removal  of  artery  clot 

Removal  of  artery  clot 

Removal  of  arm  artery  clot 

Removal  of  artery  clot 

Removal  of  artery  clot  

Removal  of  leg  artery  clot , 

RenrK)val  of  vein  clot 

Removal  of  vein  clot 

Renx)val  of  vein  clot 

Rerrxjval  of  vein  clot 

Removal  of  vein  clot 

Repair  valve,  fernoral  vein  

Reconstruct,  vena  cava  ......n... 

Transposition  of  vein  valve  

Cross-over  vein  graft 

Leg  vein  fusion  

Repair  defect  of  artery  

Repair  artery  rupture,  neck  

Repair  defect  ol  artery  

Repair  defect  of  artery  

Repair  artery  rupture,  arm 

Repair  defect  of  artery  

Repair  artery  rupture,  chest  .... 

Repair  defect  of  arm  artery 

Repair  defect  of  artery  

Repair  artery  rupture,  aorta 

Repair  defect  of  artery  

Repair  artery  rupture,  aorta 

Repair  defect  of  artery 

Repair  artery  rupture,  groin 

Repair  defect  of  artery  

Repair  artery  rupture,  spleen  .. 

Repair  defect  of  artery  

Repair  artery  rupture,  belly  

Repair  defect  of  artery  

Repair  artery  rupture,  groin 

Repair  defect  of  artery  


Work 
RVUs 


35.53 

0.00 

38.16 

27.24 

40.74 

22.10 

19.05 

24.44 

23.69 

25.66 

31.46 

31.09 

22.70 

0.00 

0.00 

0.00 

0.00 

19.58 

11.05 

8.14 

4.08 

0.00 

9.87 

12.83 

19.74 

26.90 

17.27 

19.74 

0.00 

11.82 

13.77 

8.83 

7.26 

15.40 

8.13 

11.18 

11.77 

8.99 

13.28 

9.22 

6.58 

0.00 

25.94 

0.00 

0.00 

0.00 

18.34 

19.65 

16.80 

10.55 

16.14 

17.82 

21.39 

10.09 

22.40 

29.14 

28.41 

36.46 

23.70 

31.66 

15.29 

17.57 

24.95 

32.44 

17.19 

20.63 

13.43 


Practice 
expense 
RVUs  a 


35.10 

0.00 

44.79 

31.60 

44.60 

14.81 

12.15 

17.77 

17.22 

18.65 

22.87 

22.60 

16.50 

0.00 

0.00 

0.00 

0.00 

7.09 

7.09 

7.62 

•5.23 

0.00 

7.62 

5.62 

14.35 

19.55 

12.55 

14.35 

0.00 

9.69 

8.91 

8.43 

7.67 

12.09 

9.00 

8.73 

8.16 

7.53 

10.81 

3.55 

7.35 

0.00 

18.86 

0.00 

0.00 

0.00 

16.08 

12.78 

10.39 

•13.50 

14.86 

18.33 

14.94 

12.49 

21.69 

23.16 

22.92 

26.56 

22.40 

26.45 

17.80 

10.57 

19.33 

18.12 

16.06 

18.89 

14.86 


Mal- 
practice 
RVUs 


625 
0.00 
8.13 
5.65 
8.47 
2.80 
2.24 
3.47 
3.37 
3.64 
4.47 
4.41 
3.23 
0.00 
0.00 
0.00 
0.00 
0.95 
0.95 
1.01 
0.92 
0.00 
1.01 
0.92 
2.80 
3.82 
2.46 
2.80 
0.00 
1.89 
1.61 
1.73 
1.61 
2.42 
1.80 
1.74 
1.41 
1.53 
2.16 
0.56 
1.56 
0.00 
3.6a 
000 
0.00 
0.00 
3.22 
2.44 
2.21 
2.79 
3.06 
,3.09 
2.83 
2.53 
4.23 
4.64 
4.30 
5.27 
4.37 
5.27 
3.74 
2.24 
3.70 
4.00 
3.18 
3.62 
2.91 


Total 


76.88 
0.00 
91.08 
64.49 
93.81 
39.71 
33.44 
45.68 
44.28 
47.95 
58.80 
58.10 
42.43 
0.00 
0.00 
0.00 
0.00 
27.62 
19.09 
16.77 
10.23 
0.00 
18.50 
19.37 
36.89 
50.27 
32.28 
36.89 
0.00 
23.40 
24.29 
18.99 
16.54 
29.91 
18.93 
21.65 
21.34 
18.05 
26.25 
13.33 
15.49 
0.00 
48.48 
0.00 
0.00 
0.00 
37.64 
34.87 
29.40 
26.84 
34.06 
39.24 
39.16 
25.11 
48.32 
56.94 
55.63 
68.29 
50.47 
63.38 
36.83 
30.38 
47.98 
54.56 
36.43 
43.14 
31.20 


Global 
period 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
XXX 
090 
XXX 
090 
XXX 
XXX 
000 
090 
XXX 
000 
090 
090 
090 
090 
090 
YYY 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
09Q 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 


Up- 
date 
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S 
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S 
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0 
S 
S 
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S 
S 
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s 

S 
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S 
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s 
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•  All  numnK  OPT  HCPCS  CopyngM  1993  Am«ncan  Medical  Associalion. 
»*lndical«»r«duc1ion  or  Pr«ctiC«E)ip«n»«RVU»  as  •  result  olOBRA  1993. 
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ADDENDUM  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


HCPCS' 


35142 
35151 
35152 

35161 

35162 

35180 

35182 

35184 

35188 

35189 

35190 

35201 

35206 

35207 

35211 

35216 

35221 

35226 

35231 

35236 

35241 

35246 

35251 

35256 

35261 

35266 

35271 

35276 

35281 

35286 

35301 

35311 

36321 

35331 

35341 

35351 

35355 

36361 

35363 

35371 

35372 

35381 

35390 

35450 

35452 

36454 

35456 

35458 

35459 

35460 

35470 

35471 

36472 

35473 

36474 

36475 

35476 

35480 

35481 

35482 

35483 

35484 

35485 

35490 

35491 

35492 

35493 


MOO 


Sta- 
tus 


Description 


Repair  artery  rupture,  thigh  . 

Repair  defect  of  artery  

Repair  artery  rupture,  knee  . 

Repair  defect  of  artery  

Repair  artery  rupture 

Repair  blood  vessel  lesion  .. 
Repair  blood  vessel  lesion  .. 
Repair  blood  vessel  lesion  .. 
Repair  Wood  vessel  lesion  .. 
Repair  blood  vessel  lesion  .. 
Repair  bkxxi  vessel  lesion  .. 
Repair  blood  vessel  lesion  .. 
Repair  blood  vessel  lesion  .. 
Repair  blood  vessel  lesion  .. 
Repair  blood  vessel  lesion  .. 
Repair  blood  vessel  lesion  .. 
Repair  blood  vessel  lesion  .. 
Repair  t)lood  vessel  lesion  .. 
Repair  blood  vessel  lesion  .. 
Repair  blood  vessel  lesion  .. 
Repair  blood  vessel  lesion  .. 
Repair  blood  vessel  lesion  .. 
Repair  btood  vessel  lesion  .. 
Repair  blood  vessel  lesion  .. 
Repair  blood  vessel  lesion  .. 
Repair  blood  vessel  lesion  .. 
Repair  blood  vessel  lesion  .. 
Repair  blood  vessel  lesion  .. 
Repair  blood  vessel  lesion  .. 
Repair  bkxxj  vessel  lesion  .. 

RecharH>eling  of  artery 

Rechanr>eling  of  artery  

Rechanr>el»ng  of  artery 

Rechanneling  of  artery  

Rechanneling  of  artery  

Rechanneling  ot  artery  

Rechanneling  of  artery  

Rechanneling  of  artery  

Rechanneling  of  artery 

Rechanneling  of  artery  

Rechanneling  of  artery 

Rechanneling  of  artery 

Reoperation,  carotid 

Repair  arterial  blockage  

Repair  arterial  blockage 

Repair  arterial  blockage  

Repair  arterial  bkx^age  

Repair  arterial  blockage  

Repair  arterial  blockage  

Repair  venous  blockage 

Repair  arterial  bkxkage 

Repair  arterial  bk)ckage 

Repair  arterial  blockage  

Repair  arterial  bkxkage  

Repair  arterial  bkxkage  

Repair  arterial  blockage  

Repair  venous  blockage 

Atherectomy,  open  

Atherectomy,  open  

Atherectomy,  open 

Atherectomy,  open  

Attierectomy,  open 

Atherectomy,  open  

Atherectomy,  percutaneous 
Atherectomy,  percutaneous 
Atherectomy,  percutaneous 
Atherectomy,  percutaneous 


Work 
RVUs 


14.78 

15.94 

15.63 

0.00 

0.00 

12.30 

16.30 

10.91 

13.25 

17.31 

11.92 

9.00 

8.58 

9.16 

20.37 

17.31 

15.28 

8.26 

10.88 

9.49 

21.39 

18.34 

16.30 

10.25 

10.51 

9.16 

20.37 

17.31 

15.28 

10.90 

16.13 

22.86 

11.20 

22.40 

23.93 

19.36 

15.28 

22.40 

23.42 

10.61 

12.42 

14.66 

323 

10.18 

6.99 

6.11 

7.43 

9.60 

8.73 

6.11 

8.73 

10.18 

6.99 

6.11 

7.44 

9.60 

6.11 

11.20 

7.69 

6.72 

8.19 

10.56 

9.60 

1120 

7.69 

6.72 

8.19 


Practice 
expense 
RVUs  2 


16.28 
15.53 

9.37 

0.00 

000 

7.45 
10.77 

9.84 

8.20 
11.46 
10.46 
10.18 
10.26 
10.92 
13.53 
10.80 
1121 
10.39 
•14.88 
•12.15 
13.64 
17.14 

9.70 
12.54 
13.31 
•11.72 
12.67 
10.97 
17.47 
11.84 
14.62 
22.31 
13.10 
13.49 
17.56 
15.12 
15.59 
19.59 
23.02 
12.65 
11.32 
13.82 

1.69 
•13.03 

4.40 
•8.58 
•9.74 
10.24 
10.51 

3.20 

10.51 

•13.03 

3.65 
•8.58 
•9.74 
10.24 

320 
13.58 

4.40 

•8.73 

•10.48 

10.24 

4.57 
13.58 

4.40 

•8.73 

•10.48 


Mal- 
practice 
RVUs 


328 

2.97 

1.97 

0.00 

0.00 

1.50 

1.63 

1.98 

1.61 

223 

2.16 

1.96 

2.05 

1.95 

2.62 

2.10 

2.22 

1.97 

2.94 

2.59 

2.63 

2.17 

1.90 

2.42 

2.69 

2.44 

2.59 

2.29 

3.41 

2.36 

2.84 

4.66 

2.72 

2.69 

3.57 

3.00 

3.02 

3.92 

4.45 

2.53 

2.31 

2.74 

0.39 

1.40 

0.62 

1.55 

1.71 

1.85 

1.71 

0.75 

1.71 

1.40 

0.86 

1.55 

1.71 

1.85 

0.75 

1.40 

0.62 

1.55 

1.71 

1.85 

1.07 

1.40 

0.62 

1.55 

1.71 


Total 


34.34 
34.44 
26.97 
0.00 
0.00 
21.25 
28.70 
22.73 
23.06 
31.00 
24.54 
21.14 
20.89 
22.03 
36.52 
3021 
28.71 
20.62 
28.70 
24.23 
37.66 
37.65 
27.90 
2521 
26.51 
23.32 
35.63 
30.57 
36.16 
25.10 
33.59 
49.83 
27.02 
38.58 
45.06 
37.48 
33.89 
45.91 
50.89 
25.79 
26.05 
31.22 
5.31 
24.61 
12.01 
16.24 
18.88 
21.69 
20.95 
10.06 
20.95 
24.61 
11.50 
16.24 
18.89 
21.69 
10.06 
26.18 
12.71 
17.00 
20.38 
22.65 
1524 
26.18 
12.71 
17.00 
20.38 


Gksbal 
penod 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
ZZZ 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 


Up- 
date 


S 

s 

8 

s 

S 
S 
S 
S 
S 

s 
s 
s 

S 
S 
S 

s, 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 

N 

s 
s 
s 
s 
s 
s 

N 
N 
N 
N 
N 
N 
N 

s 
s 
s 
s 
s 
s 

N 
N 
N 
N 


All  numenc  OPT  HCPCS  CopyngM  1993  Alfiencan  Medical  Association. 
'.Indicates  reducuon  of  Practice  Expense  RVUs  as  a  result  ol  OBRA  1993. 
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AooENOUM  a— Relative  Value  Units  (RVUs)  and  Related  lNFORMATK)»+-Continued 


HCPCS' 


35494 

35496 

35501 

35506 

35607 

35508 

36509 

35511 

35515 

35516 

35518 

35521 

35526 

36531 

35533 

35536 

35541 

36546 

35548 

35549 

36561 

36556 

36558 

36560 

35563 

35566 

35566 

35571 

36582 

35583 

36586 

35687 

36601 

35606 

36612 

35616 

36621 

35623 

36626 

35631 

35636 

35637 

35638 

36641 

35642 

35645 

35646 

35650 

35651 

35654 

36656 

35661 

35663 

35665 

36666 

36671 

36681 

36691 

35693 

35694 

35695 

35700 

35701 

35721 

35741 

35761 

358001 


MOO 


Sta- 
tus 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

0 

0 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Atherectomy,  percutaneous 
Atherectomy,  percutaneous 

Artery  tjypass  graft 

Artery  tjypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  byjjass  graft 

Artery  bypass  graft 

Artery  t)yi3ass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft _ 

Artery  bypass  graft _. 

Artery  bypass  graft _. 

Artery  bypass  graft „ 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  t)ypass  graft 

Artery  bypass  graft 
Artery  bypass  graft 
Artery  bypass  graft 
Artery  bypass  graft 
Vein  bypass  graft  . 
Vein  bypass  graft 

Vem  byjass  graft 

Vein  bypass  graft 

Artery  bypass  graft  _ 
Artery  byjaass  graft  .. 
Artery  Ijypass  graft  .. 
Artery  bypass  graft 
Artery  bypass  graft 
Bypass  graft,  not  vein 
Artery  t>ypass  graft  ... 
Artery  bypass  graft 
Artery  bypass  graft 
Artery  bypass  graft 
Artery  tjypass  graft 
Artery  bypass  graft 
Artery  bypass  graft 
Artery  bypass  graft 
Artery  t>ypass  graft 
Artery  bypass  graft 
Artery  bypass  graft 

Artery  t>ypass  graft 

Artery  bypass  graft 

Artery  t)ypass  graft 

Artery  t)ypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft  „ 

Arteriai  transposition 

Arterial  transposition 

Arterial  transposition 

Artertai  transposition !. 

Reoperation,  bypass  graft 
Exploration,  carotid  artery 
Exploration,  femoral  artery 
Exploration  popMaal  artery 
Exploration  of  artery/vein  . 
Explore  necK  vessels  


Worft 
RVUs 


»A«  Bi»»>«nc  OPT  HCPCS  CopyrtgWl  993  Amwicar  Me<*c^  Assocwtion. 
*  *  tnacatas  fetkjcbon  o«  Practica  Eji(MnM  RVUi  M  •  rnui  o«  OBAA  1983. 


10.56 
9.60 
1&43 
ia43 
18.43 
17.40 
16.89 
15.56 
17.40 
15.05 
1421 
14.96 
18.84 
24.44 
19.36 
21.89 
24.44 
24.44 
0.00 
0.00 
25.45 
15.64 
12.96 
22.37 
13.98 
13.98 
20.43 
16.86 
25.98 
16.15 
1926 
1726 
16.37 
17.59 
14.55 
14.56 
13.38 
15.59 
22.51 
23.42 
21.39 
0.00 
0.00 
22.92 
16.89 
16.37 
2427 
1320 
23.93 
17.82 
14.01 
1134 
12.96 
1421 
16.15 
12.32 
&14 
16.89 
14.17 
18X1 
18X)1 
3.11 
4.59 
4.59 
4.50 
4.50 
6.11 


Practice 
expense 
RVUs  2 


1024 

4.57 

19.57 

19.38 

18.12 

18.31 

19.11 

10.52 

11.38 

17.56 

17.66 

17.73 

13.09 

20.48 

21.27 

21.61 

19.77 

21.63 

0.00 

0.00 

19.46 

18.92 

•16.59 

20.44 

8.41 

•17.89 

20.85 

19.58 

24.00 

•20.67 

2321 

21.75 

19.04 

17.75 

16.94 

16.98 

•17.83 

8:15 

20.74 

18.07 

13.65 

0.00 

0.00 

20.79 

10.44 

1127 

24.04 

•16.90 

24.36 

22.35 

•17.93 

•15.64 

•17.09 

17.99 

2028 

•19.03 

•15.32 

19.84 

9.50 

9.43 

9.43 

1.63 

•6.30 

5.62 

6.79 

6.87 

5.34 


Ma\- 

practice 

RVUs 


1.85 

1.07 

3.53 

368 

3.65 

3.47 

3.% 

1.94 

2.03 

3.58 

3.42 

3.38 

2.47 

3.94 

4.48 

422 

3.69 

4.31 

0.00 

0.00 

3.91 

3.75 

327 

3.97 

1.72 

3.55 

4.13 

3.91 

4.94 

4.18 

4.68 

4.18 

3.37 

3.55 

3.34 

3.46 

3.84 

1.90 

4.13 

3.61 

2.48 

0.00 

0.00 

4.W 

222 

2.07 

4.78 

3.60 

4.74 

4.47 

3.64 

3.34 

3.84 

3.61 

4.04 

4.13 

3.56 

3.85 

1.93 

2.19 

2.19 

0.38 

126 

1.12 

1.16 

1.15 

0.96 


Total 


22.65 
1524 
41.53 
41.49 
4020 
39.18 
39.96 
28.02 
30.81 
36.19 
3529 
36.07 
34.40 
48.86 
45.11 
47.72 
47.90 
50.38 
0.00 
0.00 
48.82 
38.31 
32.82 
46.78 
24.11 
35.42 
45.41 
40.34 
54.92 
41.00 
47.15 
43.19 
38.78 
38.89 
34.83 
34.99 
35.05 
25.64 
47.38 
45.10 
37.52 
0.00 
0.00 
47.84 
29.55 
29.71 
53.09 
33.70 
53.03 
44.64 
35.58 
30.92 
33.89 
35.81 
40.47 
35.48 
27.02 
40.58 
25.60 
29.63 
29.63 
5.12 
12.15 
11.33 
11A4 
11.61 
12.43 


Global 
period 


000 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 

oeo 

090 
090 
090 
090 
090 
090 
090 
080 
090 
080 
080 
Z2Z 
090 
090 
090 
090 
2ZZ 
000 
080 
090 
090 
090 


Up- 
date 


N 
N 
S 
S 

s 

8 
S 
S 
S 
S 
S 
S 
8 
S 
S 
8 
8 
S 
S 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
S 
8 
S 
S 
8 
S 
8 
8 
8 
S 
8 
8 
0 
0 
S 
S 
S 
8 
8 
8 
8 
S 
S 
8 
8 
S 
S 
8 
S 
8 
S 
8 
8 
S 
8 
8 
S 
S 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


HCPCS 1 


35820 
35840 
35860 
35870 
35875 
35876 
35900 
35901 
35903 
35905 
35907 
35910 
36000 
36005 
36010 
36011 
36012 
36013 
36014 
36015 
36100 
36120 
36140 
36145 
36160 
36200 
36215 
36216 
36217 
36218 
36230 
36245 
36246 
36247 
36248 
36260 
36261 
36262 
36299 
36400 
36405 
36406 
36410 
36415 
36420 
36425 
36430 
36440 
36450 
36455 
36460 
36468 
36469 
36470 
36471 
36481 
36488 
36489 
36490 
36491 
36493 
36500 
36510 
36520 
36522 
36530 
36531 


MOO 


Sta- 
tus 


A 
A 
A 
C 
A 
A 
0 
A 
A 
A 
A 
0 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
0 
A 
A 
A 
A 
A 
A 
A 
0 
A 
A 
A 
A 
G 
A 
A 
A 
A 
A 
A 
0 
R 
R 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
N 
N 


Description 


Explore  chest  vessels  

Explore  abdominal  vessels  .... 

Explore  limb  vessels  

Repair  vessel  graft  defect 

Renx)val  of  clot  in  graft 

Renwval  of  ciot  in  graft 

Remove  vessel  graft  

Excision,  graft,  neck 

Excision,  graft,  extremity 

Excision,  graft,  ttxxax 

Excision,  graft,  atxlomen 

Revise  circulation  

Place  needle  in  vein 

Injection,  venography  

Place  catheter  in  vein „... 

Place  catt«ter  in  vein 

Place  catheter  in  vein 

Place  catheter  in  artery 

Place  catheter  in  artery 

Place  catheter  in  artery 

Establish  access  to  artery 

Establish  access  to  artery 

Establish  access  to  artery 

Artery  to  vein  shunt 

Establish  access  to  aorta 

Place  catheter  in  aorta 

Place  catheter  in  artery 

Place  catheter  in  artery 

Place  catheter  in  artery 

Place  catheter  in  artery 

Place  catheter  in  artery 

Place  catheter  in  artery 

Place  catheter  in  artery  ... 

Place  catheter  in  artery 

Place  catheter  in  artery 

Insertion  of  infusion  pump 

Revision  of  infusion  pump 

Removal  of  infusion  pump  

Vessel  injection  procedure 

Drawing  blood  

Dravkfing  blood 

Drawing  blood 

Drawing  blood  

Drawing  t>lood  . 

Establish  access  to  vein 

Estat)lish  access  to  vein 

Blood  transfusion  service 

Blood  transfusion  service 

Exchange  transfusion  service 
Exchange  transfusion  service 

Transfusion  service,  fetal  

Injection(s);  spider  veins  

Ir^ectiorKs);  sjjHJer  veins  

Injection  therapy  of  vein 

Injection  therapy  of  veins 

Insertion  of  catheter,  vein 

Insertion  of  catheter,  vein 

Insertion  of  catfieter,  vein 

Insertion  of  catheter,  vein 

Insertion  of  catheter,  vein 

Repositioning  of  cvc 

Insertion  of  cattieter,  vein 

Insertion  of  cattieter,  vein 

Plasma  and/or  cell  excharige  . 

Photopheresis 

Insertion  of  infusion  pump 

Revision  of  infusion  pump 


All  numanc  CPT  HCr>CS  Copyngftt  1993  Amancan  Mxkctf  Association. 
» •  (ndcalas  feducsion  ol  Practica  Expense  RVUs  as  a  resull  o«  OBRA  1 993. 


Work 
RVUs 


11.77 
8.73 
4.59 
0.00 
9.17 

13.05 
0.00 
7.33 
8.73 

17.08 

17.88 
0.00 
0.18 
0.96 
2.46 
3.17 
3.56 
2.55 
3.05 
3.56 
3.05 
2.03 
2.03 
2.03 
2.55 
3.05 
4.52 
5.34 
6.37 
1.02 
0.00 
5.13 
5.34 
6.37 
1.02 
9.37 
5.10 
3.74 
0.00 
0.18 
0.18 
0.18 
0.18 
0.00 
1.02 
0.77 
0.00 
1.04 
225 
2.46 
0.00 
0.00 
0.00 
1.03 
1.51 
7.07 
1.36 
123 
1.69 
1.45 
1.22 
3.56 
1.10 
1.69 
1.69 
0.00 
0.00 


Practice 
expense 
RVUs  2 


8.01 
7.31 
5.87 
0.00 
6.30 
8.30 
0.00 
726 
726 
726 
726 
0.00 

•0.40 
0.48 
2.13 
1.92 
2.70 
2.13 
2.31 
2.70 
2.62 
2.35 
1.43 

•3.00 
2.35 
2.76 
2.81 
3.33 
3.96 
0.63 
0.00 
3.19 
3.33 
3.96 
0.63 
6.82 
2.25 
1.95 
0.00 
0.09 
0.45 
0.16 
022 
0.00 
0.52 
0.08 
0.97 
0.95 
1.90 
2.30 
0.00 
0.00 
0.00 
027 
0.39 
5.36 
0.98 
1.13 
1.40 
1.73 
0.64 
0.08 
0.34 
1.87 

•4.19 
0.00 
0.00 


Mal- 
practice 
RVUs 


1.45 
1.46 
1.16 
0.00 
1.67 
1.67 
0.00 
1.48 
1.48 
1.48 
1.48 
0.00 
0.04 
0.04 
0.31 
022 
0.32 
0.31 
027 
0.32 
0.32 
0.30 
024 
0.50 
0.35 
028 
023 
027 
0.32 
0.05 
0.00 
026 
027 
0.32 
0.05 
1.43 
0.42 
0.40 
0.00 
0.01 
0.03 
0.01 
0.02 
0.00 
0.05 
0.01 
0.07 
0.07 
0.18 
022 
0.00 
0.00 
0.00 
0.04 
0.05 
0.62 
0.14 
0.17 
020 
0.32 
0.16 
0.01 
0.02 
0.12 
0.37 
0.00 
0.00 


Total 


2123 
17.50 
11.62 
0.00 
19.14 
23.02 
0.00 
16.07 
17.47 
25.82 
26.62 
.0.00 
0.62 
1.'48 
4.90 
5.31 
6.58 
4.99 
5.63 
6.58 
5.99 
4.68 
3.70 
5.53 
525 
6.09 
7.56 
8.94 
10.65 
1.70 
0.00 
8.58 
8.94 
10.65 
1.70 
17.62 
7.77 
6.09 
0.00 
028 
0.66 
0.35 
0.42 
0.00 
1.59 
0.86 
1.04 
2.06 
4.33 
4.98 
0.00 
0.00 
0.00 
1.34 
1.95 
13.05 
2.48 
2.53 
329 
3.50 
2.02 
3.65 
1.46 
3.68 
625 
0.00 
0.00 


Global 
period 


090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

XXX 

000 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

090 

090 

090 

YYY 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

010 

010 

000 

000 

000 

000 

000 

000 

000 

000 

000 

zzz 

XXX 
XXX 


Up- 
date 


8 

s 
s 

8 

s 

8 
0 

s 

8 

s 

8 

0 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

S 

N 

N 

N 

N 

N 

0 

N 

N 

N 

N 

8 

8 

S 

N 

N 

N 

8 

N 

0 

N 

N 

N 

S 

N 

N 

N 

8 

8 

8 

8 

S 

N 

N 

N 

N 

N 

N 

N 

N 

8 

0 

0 
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AOOENOUM  B.— RELATIVE  VALUE  UNITS  (RVUS)  AND  RELATED  lNFORMATK)N-Cor>«nuecl 


HCPCS' 


36632 

36533 
36534 
36536 
36600 

36620 

36625 

36640 

36660 

36680 

36800 

36810 

36815 

36820 

36821 

36822 

36825 

36830 

36832 

36835 

36840 

36845 

36860 

36861 

37140 

37145 

37160 

37180 

37181 

37190 

37200 

37201 

37202 

37203 

37204 

37205 

37206 

37207 

37208 

37565 

37600 

37605 

37606 

37607 

37609 

37615 

37616 

37617 

37618 

37620 

37650 

37660 

37700 

37720 

37730 

37735 

37760 

37780 

37785 

37788 

37790 

37799 

38100 

38101 

38102 

38115 

38200 


MOD 


Sta- 
tus 


R 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

D 

A 

A 

A 

A 

A 

C 

C 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

C 

A 

A 

A 

A 

A 


Desoipiion 


Removal  of  kifcjsion  pump 

Insertion  of  access  port 

Revision  of  access  port 

Removal  of  access  port 

Withdrawal  of  arterial  tilood  . 

Insertion  cathetef .  artery 

Insertion  cattwter,  artery  . 

Insertion  cattwter,  artery 

Irttertion  catheter,  artery 

Insert  needle,  tx)ne  cavity 

Insertion  of  cannula 

Insertion  of  cannuia 

Insertion  of  carwHia 

Insertion  of  carvxjia 

Artery-vetn  fusion  

Insertion  of  cannijla(8) 

Artery-vein  graft ^, 

Artery-vein  graft 

Revise  artery-vein  fistula 

Artery  to  vein  shunt 

Insert  mandril 

Fusion  witti  mandril  .... 

Cannula  declotting 

Cannula  declotting 

Revision  of  circulation 

Revision  of  circulation  

Revision  of  circulation 

Revision  of  circulation  

Splice  spleen/kidney  veins  .... 
Repair  of  circulatioo  defect  ... 

Transcatheter  biopsy _. 

Transcatheter  tfierapy  infuse 
Transcatfieter  therapy  infuse 

Transcatheter  retrieval  

Transcatt>eter  occlusion 

Transcatheter  stent  

Transcatheter  stent  

Transcatheter  stent  

Transcatheter  stent  

Ligation  of  neck  vein  _., 

Ligation  of  necfc  artery 

Ligation  of  neck  artery 

Ligatwn  of  neck  artery _... 

Ligation  of  fistula  „__.. 

Temporal  artery  procedure  ~... 

Ligation  of  neck  artery  .... 

Ligation  of  chest  artery 

Ligation  of  abdomen  artery  .... 
Ligation  of  extremity  artery  _... 

Revision  of  major  vein 

Revision  of  ma)or  vein 

Revision  of  najor  vein 

Revise  leg  vein 

Removal  of  leg  vein  

Removal  of  leg  veins 

Renwval  of  leg  veinsyieslon  ... 

Revision  of  leg  veins 

Revision  of  leg  vein _ 

Revise  secorxlary  varicosity  ... 

Revascularization,  penis  „, 

Penile  venous  occlusion 

Vascular  surgery  procedure  ... 

Removal  of  spteen.  total  

Removal  of  spleen,  partial  . 

Removal  of  spleen,  total  ._ 

Repair  of  mptured  spleen 

Injection  for  spteen  x-ray 


Work 
RVUs 


0.00 
3.86 
3.83 
2.24 
0.32 
1.16 
2.13 
2.12 
1.42 
1.21 
2.46 
4.01 
2.65 
0.00 
8.48 
5.09 
9.46 
7.87 
5.91 
0.00 
0.00 
0.00 
2.03 
2.55 
22.40 
23.42 
20.37 
23.42 
25.45 
9.42 
4.61 
7.33 
5.74 
509 
18.34 
8.37 
4.18 
8.37 
4.18 
3.94 
3.94 
4.68 
4.68 
5.91 
2.30 
4.44 
14.85 
14.35 
3.94 
9.34 
4.44 
9.76 
3.56 
5.28 
6.70 
10.01 
10.01 
3.56 
3.60 
0.00 
6.91 
0.00 
12.12 
12.73 
4.85 
12.73 
2.67 


PrdiSBce 
Bmene 
RVUs  2 


0.00 
4.34 
3.50 
1.83 
0.28 
0.67 
0.87 
2.35 
0.50 
1.25 
2.24 
4.90 
•3.41 
0.00 
7.32 
5.66 
11.32 
•10.66 
•9.88 
0.00 
0.00 
0.00 
2.60 
•4.35 
16.47 
17.32 
17.94 
14.35 
16.59 
7.89 
1.61 
556 
4.35 
3.86 
13.91 
5.22 
2.61 
5.22 
2.61 
3.83 
•5.77 
5.62 
•6.24 
3.09 
2.24 
•6.34 
426 
8.09 
•5.04 
8.91 
4.06 
5.81 
3.68 
5.17 
7.03 
8.43 
7.56 
1.91 
0.99 
0.00 
4.91 
0.00 
8.65 
7.07 
2.54 
7.73 
1.73 


practice 
FtVUs 


0.00 

0.86 

0.21 

0.38 

0.02 

0.14 

0.18 

0.40 

0.04 

0.10 

0.28 

0.75 

0.71 

0.00 

1.48 

0.78 

2.23 

2.39 

2.41 

0.00 

0.00 

0.00 

0.43 

1.02 

3.38 

1.74 

3.83 

2.79 

3.56 

1.68 

0.13 

0.65 

0.51 

0.45 

1.62 

0.42 

0.21 

0.42 

051 

0.75 

0.81 

1.05 

0.73 

0.72 

0;S8 

1.12 

0.84 

1.56 

1.07 

1.50 

0.53 

1.08 

0.74 

1.05 

1.42 

1.70 

1.54 

0.35 

0.18 

0.00 

0.48 

0.00 

1.83 

1.53 

0.59 

1.51 

0.15 


Total 


0.00 
9.06 
7.54 
4.45 
0.62 
1.97 
3.18 
4.87 
1.96 
2.56 
4.98 
9.66 
6.77 
0.00 
17.28 
11.53 
23.01 
20.92 
18.20 
0.00 
0.00 
0.00 
5.06 
7.92 
42.25 
42.48 
42.14 
40.56 
45.60 
18.99 
6.35 
13.54 
10.60 
9.40 
33.87 
14.01 
7.00 
14.01 
7.00 
8.52 
10.52 
11.35 
11.65 
9.72 
4.92 
11.90 
19.95 
24.00 
10.05 
19.75 
9.03 
16.65 
7.98 
11.50 
15.15 
20.14 
19.11 
5.62 
4.77 
0.00 
12.30 
0.00 
22.60 
21.33 
7.98 
21.97 
4.55 


Giobal 

penod 


010 
010 
010 
010 
XXX 
000 
000 
000 
000 
000 
000 
000 
000 
000 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
090 
090 
090 
090 
090 
090 
000 
000 
000 
000 
000 
000 

zzz 

000 

zzz 

090 
090 
090 
090 
090 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
YYY 
090 
090 
ZZZ 
090 
000 


date 


S 
S 
S 
S 
N 
N 
N 
N 
N 
N 
N 
S 
S 
0 
S 
S 
S 
S 
S 
S 
S 

s 

N 

S 

S 

S 

S 

S 

S 

S 

N 

N 

N 

N 

N 

S 

S 

S 

S 

S 

S 

S 

S 

S 

S 

S 

S 

S 

S 

S 

S 

S 

S 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 


Federal  Register  /  Vol.  58.  No.  230  /  Thursday.  December  2.  1993  /  Rules  and  Regulations    63729 


*'lndlcatM  wkjcaonalPtacliMEjqMnMRVUiMarMuRotOBnA  1983, 


ADDENDUM  B.— RELATIVE  VALUE  UWTS  (RVUS)  AND  RELATED  iNFORMATtON-COfltinued 


HCPCS' 

MOD 

sta- 
tus 

38230 

A 

38240 

A 

38241 

A 

38300 

A 

38305 

A 

38308 

A 

38380 

A 

38381 

A 

38382 

A 

38500 

A 

38605 

A 

38510 

A 

38520 

A 

38625 



A 

38630 

A 

38642 

„, ^ 

A 

38550 

A 

38655 

»<>>•.•. 

A 

38662 

**■<••>>■ 

A 

38564 

A 

38700 

A 

38720 

•••...... 

A 

38724 

A 

38740 

A 

38745 

A 

38746 

A 

38747 

A 

38760 

■••...... 

A 

38765 

A 

38770 

A 

38780 

A 

38790 

A 

38794 

A 

38999 

C 

39000 

A 

39010 



A 

39020 

A 

39200 

A 

39220 

A 

39400 

A 

39499 

C 

39501 

A 

39502 

A 

39503 

A 

39520 



A 

39530 

■■*>••••• 

A 

39531 

A 

39540 

A 

39541 

A 

39545 

A 

39547 

A 

39599 

0 

40490 



A 

40500 

A 

40510 

A 

40520 

A 

40525 

A 

40527 

A 

40530 

A 

40660 

A 

40652 

A 

40654 

A 

40700 

A 

40701 

A 

40702 

A 

40720 

A 

40761 

A 

Description 


Bone  marrow  collection 
Bone  marrow  transptantatnn 
Bone  marrow  transplantation 
Drainage  lymph  node  lesion  .... 
Drainage  lymph  node  lesion  „.. 

Inciskjn  of  lymph  channels 

Thoracic  duct  procedure  

Thoracic  duct  procedure  

Thoracic  duct  procedure  ... 

Biopsyiiremoval,  lymph  node{s) 
Needle  t)iopsy,  lymph  nocte(s)  . 
Biopsy/removal,  lymph  rDde(s) 
Biopsy/removai,  lymph  node(s) 
Biopsy/removal,  lymph  node(s) 
Biopsy/removal,  lymph  node(s) 

Explore  deep  node(s),  neck  ._ , 

Renrtoval  neck/armpit  leskm  _ , 

Renrwval  neck/armprt  leskjn 

Removal,  pelvic  lymph  nodes  , 

Removal,  atxJomen  lymph  nodes 
Removal  of  lymph  nodes,  neck  ... 
Removal  of  lymph  nodes,  neck  ..., 
Removal  of  lymph  nodes,  neck  ..., 
Remove  armpit  lynjph  nodes " 
Rennove  armpits  lymph  nodes 
Rennove  thoracic  lymph  nodes 
Remove  atxjominal  lymph  nodes 

Rennove  groin  lymph  nodes 

Remove  groin  lymph  nodes  . 
Remove  pelvis  lymph  nodes 
Remove  abdomen  lymph  nodes 

Injectkan  for  lymphatic  x-rs^  

Access  thoracic  lymph  duct 
BkxxWymph  system  procedure 
Exploration  of  ctiest 
.Exploratk>n  of  ctiest 
Exploratk)n  of  ctiest 

Removal  ctiest  lesion 

Removal  cfiest  lesion 

Visualization  of  chest  

Ctiest  procedure  ._ 

Repair  diaphragm  taceratkm  ._ 
Repair  paraesophageal  hemia 

Repair  of  diaphragm  hemia 

Repair  of  diaphragm  hemia  

Repair  of  diaphragm  hemia 

Repair  of  diaphragm  hemia 

Repair  of  diaphragm  hemia 

Repair  of  diaphragm  hemia 

Revison  of  diaphragm  .._ 

Revision  of  diaphragm  

Diaphragm  surgery  procedure 

Brapsy  of  lip 

Partial  exciskm  of  Rp 

Partial  exciskw  of  lip _. 

Partial  excisk>n  of  Np _., 

Reconstiojct  lip  with  flap  „., 
Reconstruct  lip  with  flap  „., 
Partial  removal  of  Np 

Repair  lip 

Repair  lip 

Repair  Kp „ „.. 

Repair  cleft  lip/nasal . 
Repair  deft  lip/nasai  . 
Repair  deft  lip/nesal . 
Repair  deft  lip/nasal . 
Repair  deft  lip/nasal . 


Work 
RVUs 


3.20 

2.26 

2.26 

1.50 

4.29 

4.60 

6.60 

12.23 

9.34 

2.86 

1.15 

3.94 

4.91 

4.42 

5.88 

5.47 

6.49 

13.20 

9.76 

10.11 

7.64 

12.43 

13.37 

6.35 

8.17 

4.44 

4.94 

8.28 

15.15 

12.23 

15.34 

1.30 

4.10 

0.00 

5.09 

12.54 

8.45 

12.54 

16.34 

5.17 

0.00 

12.23 

15.35 

33.59 

15.36 

14.38 

15.40 

1223 

13.25 

12.23 

12.23 

O.OO 

1.23 

4.13 

4.62 

4.59 

7.34 

8.81 

5.20 

3.53 

4.13 

5.19 

12.17 

15.27 

12.48 

13.05 

14.16 


Practice 

expense 

RVUs  2 


2.81 

2.10 

2.06 

0.59 

1.98 

3.41 

4.49 

7.64 

4.89 

1.61 

1.13 

2.57 

3.02 

2.62 

3.21 

4.31 

3.27 

7.35 

6.96 

7.47 

9.75 

•15.91 

14.52 

4.77 

8.37 

2.32 

2.59 

6.70 

12.81 

15.57 

16.24 

•2.11 

2.87 

0.00 

6.12 

9.67 

•12.12 

11.71 

15.11 

5.18 

0.00 

10.79 

12.06 

25.46 

12.67 

14.22 

10.11 

12.11 

12.30 

8.16 

7.73 

0.00 

0.75 

•6.30 

•5.91 

4.55 

•9.40 

•11.28 

5.16 

•4.52 

•5.29 

•6.64 

8.» 

•19.55 

9.47 

9.70 

10.96 


Mal- 
practice 
RVUs 


0.21 

0.14 

0.13 

0.10 

0.36 

0.45 

0.77 

1.52 

1.14 

0.31 

0.17 

0.45 

0.57 

0.54 

0.66 

0.60 

0.64 

1.40 

1.21 

1.53 

1.32 

2.06 

2.02 

1.01 

1.78 

0.54 

0.60 

1.37 

2.45 

1.75 

3.16 

0.19 

0.38 

0.00 

1.09 

1.79 

2.38 

2.16 

2.86 

0.96 

0.00 

2.12 

2.48 

2.97 

2.49 

2.74 

1.82 

2.54 

2.40 

1.55 

0.93 

0.00 

0.07 

0.95 

0.84 

0.69 

1.45 

1.67 

0.75 

0.66 

0.80 

1.01 

1.29 

1.64 

1.11 

T.81 

T.76 


Total 


6.22 

4.50 

4.45 

2.19 

6.63 

8.46 

11.86 

21.39 

15.37 

4.78 

2.45 

6^ 

8j60 

7.58 

9.75 

10.38 

10.40 

21.95 

17.93 

19.11 

18.71 

30.40 

29.91 

12.13 

18.32 

7.30 

8.13 

16.35 

30.41 

29.55 

34.74 

3.60 

7.35 

0.00 

12.30 

24.00 

22.95 

26.41 

34.31 

11.31 

0.00 

25.13 

29.89 

62.02 

30.51 

31.34 

27.33 

26.88 

27.95 

21.94 

20.89 

0.00 

2.05 

11.38 

11.37 

9.83 

18.19 

21.76 

11.11 

8.71 

10.22 

12.84 

22.01 

36.46 

23.06 

24.56 

26.88 


Global 
perioc 


010 
XXX 
XXX 
010 
090 
090 
090 
090 
090 
010 
000 
090 
090' 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
ZZZ 
ZZZ 
090 
090 
090 
090 
000 
090 
YYY 
090 
090 
090 
090 
090 
010 
YYY 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
YYY 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 


Up- 
date 


N 
N 
N 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 

s 
s 
s 
s 

N 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 


•  Al  numwic  OPT  HCPCS  CopyrigW  1993  AiTMrtcMi  MM«e«  Anocialion. 
>■  MicMt  rwkidion  o«  PrWiM  Ejip«iM  RVUs  M  •  rMuM  01 OBRA  1993. 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  iNFORMATiow-Continued 


HCPCS' 


MOD 


40799 
40800 

40801 

40804 

40805 

40806 

40808 

40810 

40812 

40814 

40816 

40818 

4081« 

40820 

40830 

40831 

40840 

40842 

40843 

40844 

40845 

40899 

41000 

41005 

41006 

41007 

41008 

41009 

41010 

41015 

41016 

41017 

41018 

41100 

41106 

41108 

41110 

41112 

41113 

41114 

41115 

41116 

41120 

41130 

41135 

41140 

41145 

41150 

41153 

41155 

41250 

41251 

41252 

41500 

41510 

41520 

41599 

41800 

41805 

41806 

41820 

41821 

41822 

41823 

41825 

41826 

41827 


Sta- 
tus 


C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

R 

R 

R 

R 

R 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

R 

R 

R 

R 

A 

A 

A 


Description 


Lip  surgery  procedure  „ 

Drairtage  of  moutti  lesion 

Drainage  of  mouth  lesion >.^ 

Removal  foreign  body,  mouth „ 

Removal  foreign  body,  mouth _ 

Incision  of  lip  fold  

Biopsy  o(  mouth  lesion 

Excision  of  mouth  lesion 

Excise/repair  mouth  lesion 

Excise/repair  mouth  lesion 

Excision  of  mouth  lesion  ...... 

Excise  oral  mucosa  for  graft  ........~.. — ...... 

Excise  lip  or  cheek  fold — 

Treatment  of  mouth  lesion 

Repair  mouth  laceration 

Repair  mouth  laceration 

Recor^truction  of  mouth  

Reconstruction  of  rrxiuth  

Reconstruction  of  mouth  

Reconstruction  of  mouth  

Reconstruction  of  mouth  

Mouth  surgery  procedure 

Drainage  of  mouth  lesion 

Drainage  of  rrwuth  lesion 

Drainage  of  mouth  lesion 

Drainage  of  mouth  lesion 

Drair^ge  of  mouth  lesion 

Drainage  of  mouth  lesion 

Incision  of  tongue  fold 

Drainage  of  nwuth  lesion 

Drainage  of  mouth  lesion 

Drainage  of  rrxjuth  lesion „ 

Drainage  of  mouth  lesion ......... 

Biopsy  of  lor)gue  » 

Biopsy  of  tongue  

Biopsy  of  floor  of  mouth  

Excision  of  tongue  lesion  

Excision  of  tongue  lesion  

Excision  of  tongue  lesion  

Excision  of  tongue  lesion 

Excision  of  tongue  fold 

Excision  of  mouth  lesion  

Partial  renxwal  of  tongue  ..^.. 

Partial  removal  of  tongue  „..»...; .^~.^.^. 

Tongue  and  neck  surgery  ... .........; 

Removal  of  tongue 

Torque  removal;  neck  surgery  

Tongue,  mouth.  Jaw  surgery  .„] 

Tongue,  mouth,  neck  surgery 

Tongue,  jaw,  &  neck  surgery 

Repair  tongue  laceration 

Repair  tongue  laceration „ 

Repair  tongue  laceration 

Fixation  of  tongue 

Tongue  to  lip  surgery  

Reconstruction,  tongue  foW  

Tongue  and  mouth  surgery 

Drainage  of  gum  lesion 

Renwval  foreign  body,  gum 

Removal  foreign  body,  jawtxxie 

Excision,  gum,  each  quadrant 

Excision  of  gum  flap 

Excision  of  gum  lesion 

Excision  of  gum  lesion  

Excision  of  gum  lesion  

Excision  of  gum  lesion  

Excision  of  gum  lesion  I 


ork 
rUs 

PractKe 

expense 

RVUs  2 

Mal- 
practice 
RVUs 

Total 

Gkihai 
perkxj 

Up- 
date 

0.00 

0.00 

0.00 

0.00 

YYY 

S 

1.13 

0.75 

0.07 

1.95 

010 

S 

2.51 

1.72 

0.16 

4.39 

010 

S 

1.20 

0.59 

0.06 

1.85 

010 

S 

2.67 

2.53 

0.30 

5.50 

010 

S 

0.31 

0.36 

0.03 

0.70 

000 

S 

0.92 

0.77 

0.08 

1.77 

010 

S 

1.27 

1.19 

0.11 

2.57 

010 

S 

2.29 

1.52 

0.14 

3.95 

010 

S 

3.31 

3.27 

0.32 

6.90 

090 

S 

3.56 

3.26 

0.33 

7.15 

090 

S 

2.29 

2.28 

0.20 

4.77 

090 

S 

2.29 

1.24 

0.14 

3.67 

090 

S 

1.24 

0.54 

0.06 

1.84 

010 

S 

1.73 

0.68 

0.07 

2.48 

010 

s 

2.44 

1.96 

0.21 

4.61 

010 

S 

0.00 

0.00 

0.00 

0.00 

XXX 

S 

0.00 

0.00 

0.00 

0.00 

XXX 

S 

0.00 

0.00 

0.00 

0.00 

XXX 

S 

0.00 

0.00 

0.00 

0.00 

XXX 

S 

0.00 

0.00 

0.00 

0.00 

XXX 

s 

0.00 

0.00 

0.00 

0.00 

YYY 

s 

1.26 

0.77 

0.08 

2.11 

010 

s 

1.22 

0.63 

0.07 

1.92 

010 

s 

3.06 

1.02 

0.11 

4.19 

090 

s 

2.92 

2.93 

0.30 

6.15 

090 

s 

3.20 

1.07 

0.11 

4.38 

090 

s 

3.39 

3.35 

0.34 

7.08 

090 

s 

1.20 

0.37 

0.04 

1.61 

010 

s 

3.76 

0.88 

0.10 

4.74 

090 

s 

3.76 

3.73 

0.38 

7.87 

090 

s 

3.76 

1.42 

0.14 

5.32 

090 

s 

4.80 

3.97 

0.38 

9.15 

090 

s 

1.60 

0.81 

0.08 

2.49 

010 

s 

1.39 

1.04 

0.12 

2.55 

010 

s 

1.01 

0.86 

0.09 

1.96 

010 

s 

1.48 

1.31 

0.15 

2.94 

010 

s 

2.66 

2.42 

023 

5.31 

090 

s 

3.12 

3.45 

0.37 

6.94 

090 

s 

7.97 

6.46 

0.74 

15.17 

090 

s 

1.71 

1.80 

0.17 

3.68 

010 

s 

2.39 

2.52 

0.27 

5.18 

090 

s 

8.93 

7.36 

0.89 

17.18 

090 

s 

10.38 

9.16 

LIS 

20.69 

090 

s 

14.45 

•19.70 

2:67 

36.82 

090 

s 

23.72 

19.10 

2.48 

45.30 

090 

s 

27.89 

23.04 

2.98 

53.91 

090 

s 

19.58 

19.17 

2.49 

41.24 

090 

s 

21.42 

25.28 

3.06 

49.76 

090 

s 

23.66 

•30.28 

3.79 

57.73 

090 

s 

1.88 

1.08 

0.11 

3.07 

010 

s 

2.24 

2.09 

0.21 

4.54 

010 

s 

2.95 

2.38 

0.26 

5.59 

010 

s 

3.54 

3.33 

026 

7.13 

090 

s 

3.36 

2.56 

0.45 

6.37 

090 

s 

2.66 

2.91 

028 

5.85 

090 

s 

0.00 

0.00 

0.00 

0.00 

YYY 

s 

1.13 

0.70 

0.07 

1.90 

010 

s 

1.20 

0.85 

0.08 

2.13 

010 

s 

2.67 

1.66 

0.15 

4.48 

010 

s 

0.00 

0.00 

0.00 

0.00 

XXX 

s 

0.00 

0.00 

0.00 

0.00 

XXX 

s 

0.00 

0.00 

0.00 

0.00 

XXX 

s 

0.00 

0.00 

0.00 

0.00 

XXX 

s 

1.27 

1.51 

0.14 

2.92 

010 

s 

2.29 

2.09 

0.18 

4.56 

010 

s 

3.31 

3.82 

1         0.38 

7.51 

1          090 

Is 

•  All  numeric  CPT  HCPCS  CopyngM  1993  Amencan  Me<]ical  Association. 
> '  Indicates  reduction  ol  Practica  Expense  RVUs  as  a  result  ol  OBRA  1993. 
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ADDENDUM  B.— RELATIVE  VALUE  UNITS  (RVUS)  AND  RELATED  iNFORMATIOI^— Continued 


HCPCS' 


MOD 


Sta- 


Descriplion 


ork 
/Us 

Practk» 

exper^se 

RVUs  2 

Mal- 
practice 
RVUs 

Total 

ruohal 
period 

Up- 
date 

0.00 

O.X 

OJOO 

0.00 

XXX 

S 

0.00 

OiX> 

OJOO 

0.00 

XXX 

S 

0.00 

0.00 

0.00 

0.00 

XXX 

S 

0.00 

0X0 

OJOO 

0.00 

XXX 

S 

0.00 

0.00 

0.00 

0.00 

XXX 

S 

0.00 

0.00 

0.00 

0.00 

XXX 

S 

0.00 

0.00 

0.00 

0.00 

YYY 

s 

1.19 

0.63 

0.06 

1.88 

010 

s 

1.27 

0.80 

0.06 

2.15 

010 

s 

1.61 

1.64 

0.17 

3.42 

010 

s 

2.66 

224 

021 

5.11 

010 

s 

425 

4.96 

0.51 

9.72 

090 

s 

5.45 

•7.79 

1.02 

14-26 

090 

s 

1.56 

1JJ6 

0.15 

X.07 

•      090 

s 

7.12 

•12.11 

1.47 

20.70 

090 

s 

1.77 

1.55 

0.16 

3.48 

010 

s   ■ 

2.48 

226 

026 

5.00 

010 

s 

3.82 

3.51 

0J» 

7.71 

010 

s 

9.59 

727 

0.86 

17.72 

090 

s 

9.06 

10.94 

0.80 

20.80 

090 

s 

10.13 

12.65 

0.96 

23.74 

090 

s 

8.51 

7.77 

0.87 

17.15 

090 

s 

6.72 

5.46 

0.82 

13.00 

090 

s 

9.18 

638 

1X9 

1725 

090 

s 

9.52 

7.98 

0X7 

18.37 

090 

s 

8.99 

7.49 

0X8 

16.86 

090 

s 

7.58 

5.61 

0X0 

13.68 

090 

s 

422 

4.02 

0.44 

8.68 

090 

s 

1.51 

2.01 

0.17 

3.68 

010 

s 

1.79 

1.49 

0.15 

3.43 

010 

s 

0.00 

0.00 

0.00 

0.00 

YYY 

s 

1.90 

0.97 

0.12 

2.99 

010 

s 

5£5 

220 

027 

8.12 

090 

s 

1.53 

1.04 

0.12 

2.68 

010 

s 

2.33 

1.86 

022 

4.40 

010 

s 

2.68 

2.14 

020 

5.02 

090 

s 

3.69 

4.38 

0.33 

8.41 

090 

s 

2.18 

1.11 

0.12 

3.41 

010 

s 

325 

2.50 

027 

6.02 

090 

s 

4.52 

4.30 

0.46 

9.28 

090 

s 

0.79 

0.80 

0.10 

1.69 

000 

s 

328 

1.56 

0.19 

5.03 

010 

s 

4.46 

328 

0X8 

8.12 

090 

s 

2.74 

2.84 

.0X0 

5.88 

090 

s 

8.98 

6.01 

0X3 

15.92 

090 

s 

16.30 

12.82 

1.70 

30.82 

090 

s 

18.84 

14.98 

1.89 

35.71 

090 

s 

12.50 

1122 

1.45 

25.17 

090 

s 

20.10 

24.39 

325 

47.74 

090 

s 

6.68 

8.07 

1.00 

15.75 

090 

s 

4.43 

3.46 

0X6 

8.24 

090 

s 

4.11 

4.66 

0.51 

928 

090 

s 

5.99 

7.42 

0.87 

1428 

090 

s 

6.03 

4.70 

0.68 

11.41 

090 

s 

8.74 

7.69 

0.95 

17.38 

090 

s 

1120 

7.39 

124 

19.83 

090 

s 

7.80 

7.74 

0.86 

16.39 

090 

s 

1.26 

0.44 

0.04 

1.74 

000 

N 

4.63 

3.93 

0.47 

9.03 

090 

s 

0.78 

0.38 

0.04 

121 

000 

s 

1.14 

0.51 

0.06 

1.71 

000 

s 

2.46 

2.06 

025 

4.77 

090 

s 

0.00 

aoo 

0.00 

0.00 

YYY 

s 

1.59 

0.86 

0.10 

2.55 

,      010 

s 

2.64 

1.91 

022 

4.77 

010 

s 

76ft 

4.50 

0.54 

12.72 

090 

s 

1.35 

0.75 

0.08 

218 

010 

s 

41828 

41830 

41850 

41870 

41872 

41874 

41899 

42000 

42100 

42104 

42106 

42107 

42120 

42140 

42145 

42160 

42180 

42182 

42200 

42205 

42210 

42215 

42220 

42225 

42226 

42227 

42235 

42260 

42280 

42281 

42299 

42300 

42305 

42310 

42320 

42325 

42326 

42330 

42335 

42340 

42400 

42405 

42408 

42409 

42410 

42415 

42420 

42425 

42426 

42440 

42450 

42500 

42505 

42507 

42508 

42509 

42510 

42550 

42600 

42650 

42660 

42665 

42699 

4270O 

42720 

42725 

42800 


R 

R 

R 

R 

R 

R 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 


Excision  of  gum  lesion 

Removal  of  gum  tissue  

Treatment  of  gum  lesion _. 

Gum  graft  .._ _ 

Repair  gum  _„ 

Repair  tooth  socket  

Dental  surgery  procedure 

Drainage  moutft  roof  lesion  .... 

Biopsy  roof  of  mouth  

Excision  lesion,  mouth  roof  .... 
Excision  lesion,  mouth  roof  ._. 
Excision  lesion.  rrxMJth  roof  .... 

Remove  palate/lesion 

Excision  of  uvula  _._ 

Repair,  palate,  pharynx/uvula 
Treatment  mouth  roof  lesion  .. 

Repair  palate „ 

Repair  palate 

Recor^struct  cleft  palate  ...„ 

Reconstruct  cleft  palate 

Reconstnxrt  cleft  palate 

Reconstruct  cieft  palate _, 

Reconstruct  cleft  palate 

Reconstruct  cleft  palate 

Lengthening  of  palate 

Lengthening  of  palate 

Repair  palate 

Repair  nose  to  lip  fistula 

Preparation,  palate  OKikJ 

Ireertion,  palate  prosthesis  ._ 

Palate/uvula  surgery 

Drainage  of  salivary  gland 

Drainage  of  salivary  gland 

Drainage  of  salivary  gland 

Drainage  of  salivary  gland 

Create  salivary  cyst  drain 

Create  salivary  cyst  drain 

Removal  of  sakvary  stone  .„ 
Removal  of  salivary  stone  „... 

Removal  of  salivary  stone  . 

Biopsy  of  salivary  glarxj 

Biopsy  of  salivary  gland 

Excision  of  salivary  cyst > 

Drainage  ol  salivary  cyst 

Excise  parotid  gland/lesion  ._ 
Excise  parotid  gland/lesion  ._ 
Excise  parotid  gland/lesion  ._ 
Excise  parotid  gland/lesion  ... 
Excise  parotid  gland/lesion  .„ 
Excision  submaxillary  gland  _ 

Excision  sublingual  gland 

Repair  salivary  duct 

Repair  salivary  duct 

Parotid  duct  diversion _... 

Parotid  duct  diversion 

Parotid  duct  diversion 

Parotid  duct  diversion ^__ 

Infection  for  salivary  x-ray 

Closure  of  salivary  fistula 

Diation  of  sabvary  duct __ 

DIation  of  salivary  duct 

Ligation  of  salivary  duct 

Salivary  surgery  procedure  ... 
Diainage  of  tor^  abscess  _.. 
Drairuige  of  throat  abscess  .. 
Dtdinage  of  throat  atiscess  ._ 
Biopsy  of  throat 


■  All  numenc  CPT  HCPCS  CopyngW  1993  Amehcan  Medical  Association, 
3 '  indicates  reduction  o<  Practice  Expense  RVUs  as  a  resuR  ol  OBRA  1993. 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  iNFORMATiON-Continued 


HCPCS' 

MOD 

Sta- 
tus 

42802 

A 

42804 



A 

42806 

A 

42808 

A 

42809 

A 

42810 

A 

42815 

A 

42820 

A 

42821 

A 

42825 

A 

42826 

A 

42830 

A 

42831 

A 

42835 

A 

42836 

A 

42842 

A 

42844 

A 

42845 

A 

42860 

A 

42870 

A 

42880 

A 

42890 

A 

42892 

A 

42894 

A 

42900 

A 

42950 

A 

42953 

A 

42955 

A 

42960 

A 

42961 

A 

42962 

A 

42970 

A 

42971 

A 

42972 

A 

42999 

C 

43000 

A 

/43020 

A 

5  43030 

A 

43040 

A 

43045 

A 

43100 

A 

43101 

A 

43105 

A 

43106 

A 

43110 



A 

43111 

A 

43115 

A 

43119 

A 

43120 

A 

43130 

A 

43135 

A 

43136 

D 

43200 

A 

43202 

A 

43204 

A 

43205 

A 

43215 

A 

43216 

A 

43217 

A 

43219 

A 

43220 

A 

43226 

A 

43227 

A 

43228 

A 

43234 

A 

43235 

A 

43239 

A 

Description 


Biopsy  ot  ttvoat 

Biopsy  of  upper  nose/throat 

Biopsy  of  upper  nose/throat 

Excise  pharynx  leston  

Remove  pharynx  foreign  body  .. 

Excision  of  neck  cyst 

ExciSKXi  of  neck  cyst 

Remove  tonsils  and  aderwids  ... 
Remove  tonsils  arxl  aderx>ids  ... 

Removal  of  tonsils 

Removal  of  tonsils 

Removal  of  aderx>ids  

Removal  of  aderwids  

Removal  of  adenoids  

Removal  of  adenoids  „.. 

Exter^ive  surgery  of  throat  

Extensive  surgery  of  throat 

Extensive  surgery  of  throat 

Excision  of  tonsil  tags  

Excision  of  linguai  tonsil 

Excise  nose/throat  lesion  , 

Partial  removal  of  pharynx  

Revision  of  pharyr>geal  walls  .... 
Revision  of  pharyngeal  walls  .... 

Repair  throat  wound 

Reconstruction  of  throat , 

Repair  throat,  esophagus , 

Surgical  opening  of  throat 

Control  throat  Weeding 

Control  throat  bleeding , 

Corrtroi  throat  bleeding , 

Control  nose/throat  bleeding 

Control  nose/throat  bleeding 

Control  noseAhroat  bleeding  ..„., 

Throat  surgery  procedure 

IfKision  of  esophagus  

Ir^cjsion  of  esophagus  _., 

Throat  muscle  surgery  .^ 

Incision  of  esophagus 

Incision  of  esophagus  

Excision  of  esophagus  lesion 

Excision  of  esophagus  lesion 

Removal  of  upper  esophagus  .... 
Removal  of  upper  esophagus  .... 
Partial  removal  of  esophagus  .... 
Partial  removal  of  esophagus  .... 
Partial  removal  of  esophagus  .... 

Removal  of  esophagus  

Remove  esophagus  &  stomach  . 
Removal  of  esophagus  pouch  ... 
Removal  of  esophagus  pouch  ... 

Fixation  of  esophagus  pouch 

Esophagus  endoscopy 

Esophagus  endoscopy.  tHopsy  .. 
Esophagus  endoscopy  &  inject .. 
Esojjhagus  endoscopy/ligation ... 

Esophagus  endoscopy 

Esophagus  endoscopy/lesion 

Esophagus  endoscopy 

Esophagus  erxtoscopy  ...•. 

Esophagus  endoscopy,  dilation  . 
Esophagus  endoscopy,  dilation  . 
Esophagus  endoscopy,  repair .... 
Esophagus  endoscopy,  ablation 

Upper  gi  endoscopy,  exam 

Upper  gi  endoscopy,  diagnosis  .. 
Upper  gi  endoscopy,  biopsy 


Work 
RVUs 


1.51 

1.20 

1.55 

2.27 

1.78 

3.24 

6.83 

3.63 

4.15 

3.25 

3.23 

2.52 

2.64 

2.24 

3.13 

8.22 

12.87 

22.12 

2.16 

5.22 

6.08 

11.80 

14.10 

20.91 

5.04 

7.79 

8.30 

6.57 

2.31 

5.24 

6.71 

483 

5.62 

6.62 

0.00 

6.71 

7.81 

7.23 

10.18 

19.04 

8.56 

15.28 

18.34 

21.39 

28.79 

26.52 

30.55 

27.50 

26.35 

10.80 

15.28 

0.00 

1.61 

1.91 

3.81 

3.81 

2.63 

2.83 

2.83 

2.83 

2.12 

2.37 

3.64 

3.81 

2.03 

2.42 

2.72 


Practice 
expense 
RVUs  2 


1.03 

1.10 

1.42 

2.55 

0.83 

3.17 

8.56 

3.18 

3.97 

2.67 

3.90 

1.88 

2.39 

1.88 

2.82 

6.76 

10.97 

18.83 

1.91 

2.35 

4.67 

9.09 

11.04 

16.24 

4.31 

9.97 

6.41 

3.36 

1.09 

1.77 

6.05 

1.04 

2.93 

4.60 

0.00 

5.86 

6.65 

•9.26 

6.95 

12.59 

6.26 

9.59 

15.39 

19.04 

21.89 

15.42 

25.55 

22.75 

21.60 

10.63 

11.85 

0.00 

•2.42 

•2.94 

•4.95 

2.71 

•3.95 

•4.11 

•4.11 

•3.74 

•2.81 

•3.48 

•4.66 

4.84 

•2.81 

•3.38 

•3.88 


Mat- 
practice 
RVUs 


0.12 
0.13 
0.16 
0.29 
0.08 
0.48 
1.13 
0.32 
0.47 
0.33 
0.43 
0.27 
0.25 
0.10 
0.31 
0.74 
1.28 
2.24 
0.21 
0.26 
0.53 
1.04 
1.28 
1.85 
0.49 
1.11 
0.94 
0.43 
0.12 
0.19 
0.69 
0.10 
0.34 
0.74 
0.00 
0.82 
0.72 
1.22 
1.20 
2.39 
0.96 
1.90 
1.90 
2J0 
4.27 
3.38 
4.82 
4.47 
4.24 
1.62 
2.19 
0.00 
0.26 
0.31 
0.36 
0.18 
0.47 
0.37 
0.37 
0.34 
0.27 
026 
0.34 
0.38 
0.30 
0.29 
0.33 


Total 


2.66 

2.43 

3.13 

5.11 

2.69 

6.89 

16.52 

7.13 

8.59 

6J25 

7.56 

4.67 

5.28 

4.22 

6.26 

15.72 

25.12 

43.19 

4.28 

7.83 

11.28 

21.93 

26.42 

39.00 

9.84 

18.87 

15.65 

10.36 

3.52 

7.20 

13.45 

5.97 

8.89 

11.96 

0.00 

13.39 

15.18 

17.71 

18.33 

34.02 

15.78 

26.77 

35.63 

42.63 

54.95 

45.32 

60.92 

54.72 

52.19 

23.05 

29.32 

0.00 

4.29 

5.16 

9.12 

6.70 

7.05 

7.31 

7.31 

6.91 

5.20 

6.11 

8.64 

9.03 

5.14 

6.09 

6.93 


Global 
period 


010 
010 
010 
010 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
010 
090 
090 
090 
010 
090 
090 
090 
090 
090 
YYY 
090 
090 
090 
090 
090 
090 
09(!) 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 


Up- 
date 


s 
s 
s 
s 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 

N 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 

0 
8 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
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ADDENDUM  B.— Relative  Value  Units  (RVUs)  and  Related  iNFORMATiof*— Continued 


HCPCS' 


43241 
43243 
43244 
43245 
43246 
43247 
43248 
43250 
43251 
43255 
43258 
43259 
43260 
43261 
43262 
43263 
43264 
43265 
43267 
43268 
43269 
43271 
43272 
43300 
43305 
43310 
43312 
43320 
-43321 
43324 
43325 
43326 
43330 
43331 
43340 
43341 
43350 
43361 
43352 
43400 
43401 
43410 
43415 
43420 
43425 
43450 
43461 
43453 
43455 
43456 
43458 
43460 
43499 
43500 
43501 
43510 
43620 
43600 
43605 
43610 
43611 
43620 
43621 
43622 
43625 
43630 
43631 


MOO 


Sta- 
tus 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
D 
A 
D 
A 
A 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
D 
D 
A 


Description 


Upper  gi  endoscopy  with  tube  . 
Upper  gi  endoscopy  &  inject  ..... 

Upper  gi  endoscopy/ligation 

Operative  upper  gi  endoscopy  . 

Place  gastrostomy  tutie 

Operative  upper  gi  endoscopy  . 
Upper  gi  endoscopy/guidevnre  . 

Upper  gi  endoscopy/tumor 

Operative  upper  gi  endoscopy  . 
Operative  upper  gi  endoscopy  . 
Operative  upper  gi  erxloscopy  . 
Endoscopic  ultrasound  exam  ... 
Endoscopy,  bile  duct/pancreas 
Endoscopy,  tiiie  duct/pancreas 
Endoscopy,  bile  duct/pancreas 
Endoscopy,  bile  duct/parx:reas 
Endoscopy,  bile  duct/pancreas 
Endoscopy,  t>ile  duct/pancreas 
Endoscopy,  bile  duct/pancreas 
Endoscopy,  bile  duct/parx;reas 
Endoscopy,  bile  duct/parx:reas 
Endoscopy,  bile  duct/pancreas 
Endoscopy,  bile  duct/pancreas 

Repair  of  esophagus  

Repair  esophagus  and  fistula  .. 

Repair  of  esophagus 

Repair  esophagus  and  fistula  .. 
Fuse  esophagus  &  stomach  .... 
Fuse  esophagus  &  stomach  .... 
Revise  esophagus  &  stomach  . 
Revise  esophagus  &  stomach  . 
Revise  esophagus  &  stomach  . 

Repair  of  esophagus 

Repair  of  esophagus 

Fuse  esophagus  &  intestine 

Fuse  esophagus  &  intestirw 

Surgical  opening,  esophagus  ... 
Surgical  opening,  esophagus  ... 
Surgical  opening,  esophagus  ... 

Ligate  esophagus  vetns  

Esophagus  surgery  for  veins  .„ 

Repair  esophagus  wound  

Repair  esophagus  wound  

Repair  esophagus  opening  

Repair  esophagus  opervng  

Dilate  esophagus ..... 

Redilate  esophagus 

Dilate  esophagus „. 

Dilate  esophagus 

Dilate  esophagus 

Dilation  of  esophagus 

Pressure  treatment  esophagus 
Esophagus  surgery  procedure  . 
Surgical  opening  of  stomach  .... 

Surgical  repair  of  stomach  

Surgical  oper^ng  of  stomach  .... 

Incision  of  pytoric  muscle  

Biopsy  of  stomach „ „ 

Biopsy  of  stomach „. 

Excision  of  stomach  lesion 

Excision  of  stomach  lesion 

Removal  of  stomach  

Removal  of  stomach  

Removal  of  stomach  ...; 

Removal  of  stomach  

Partial  removal  of  stomach 

Removal  of  stomach,  partial  .... 


Wo(1( 
RVUs 


2.62 

4.62 

4.62 

3.43 

4.38 

3.43 

3.18 

3.63 

3.63 

4.45 

4.60 

3.95 

6.03 

6.34 

7.47 

6.26 

9.00 

9.00 

7.47 

7.47 

6.11 

7.47 

7.47 

8.82 

16.32 

24.47 

27.56 

14.40 

14.94 

15.35 

14.79 

14.53 

14.43 

14.89 

14.32 

15.43 

11.38 

13.57 

11.04 

15.72 

16.44 

9.72 

16.04 

10.30 

15.75 

1.40 

0.00 

1.53 

0.00 

3.56 

1.03 

3.84 

0.00 

7.68 

12.47 

9.37 

7.08 

1.93 

8.32 

10.22 

12.57 

21.26 

21.71 

23.07 

0.00 

0.00 

18.30 


Practice 
expense 
RVUs  2 


•4.17 

5.69 

3.29 

•4.45 

•5.63 

•4.50 

2.26 

•4.99 

•4.99 

5.69 

5.47 

2.81 

6.05 

6.05 

9.10 

5.89 

9.02 

6.90 

7.49 

8.82 

7.43 

7.71 

5.66 

•11.36 

13.86 

17.18 

13.87 

11.28 

13.16 

12.01 

11.74 

7.60 

11.49 

14.49 

12.58 

10.01 

7.97 

8.87 

8.96 

10.94 

9.70 

9.00 

12.88 

5.95 

10.05 

0.69 

0.00 

1.53 

0.00 

2.50 

•2.54 

1.69 

0.00 

6.20 

8.68 

8.38 

4.53 

0.51 

5.98 

8.26 

8.26 

15.55 

15.55 

15.55 

0.00 

0.00 

12.56 


Mal- 
practice 
RVUs 


0.38 

0.39 

0.21 

0.40 

0.52 

0.38 

0.15 

0.43 

0.43 

0.38 

0.38 

0.18 

0.39 

0.39 

0.59 

0.38 

0.62 

0.50 

0.49 

0.57 

0.52 

0.51 

0.42 

1.72 

1.80 

327 

2.33 

1.86 

2.59 

2.56 

2.32 

1.77 

2.42 

2.67 

2.55 

1.58 

1.16 

1.55 

1.49 

1.65 

1.95 

1.56 

2.55 

0.79 

1.73 

0.05 

0.00 

0.11 

0.00 

024 

027 

0.15 

0.00 

121 

1.85 

0.95 

0.88 

0.05 

1.30 

1.73 

1.73 

323 

323 

323 

0.00 

0.00 

2.69 


Total 


7.17 

10.70 

8.12 

828 

10.53 

8.31 

5.59 

9.05 

9.05 

10.52 

10.45 

6.94 

12.4Z 

12.78 

17.16 

12.53 

18.64 

16.40 

15.45 

16.86 

14.06 

15.69 

13.55 

21.90 

31.98 

44.92 

43.76 

27.54 

30.69 

29.92 

28.85 

23.90 

28.34 

32.05 

29.45 

27.02 

20.51 

23.99 

21.49 

28.31 

28.09 

2028 

31.47 

17.04 

27.53 

2.14 

0.00 

3.17 

0.00 

6.30 

3.84 

5.68 

0.00 

15.09 

23.00 

18.70 

12.49 

2.49 

15.60 

2021 

22.56 

40.04 

40.49 

41.85 

0.00 

0.00 

33.55 


Giobai 
period 


000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
000 
000 
000 
000 
000 
YYY 
09C 
090 
090 
090 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 


Up- 
date 


N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 

s 
s 
s 
s 
s 
s 

N 
0 
N 
0 
N 
N 
N 
N 
S 
S 
N 
S 
N 
S 
S 
S 
S 
S 
S 
0 
0 

s 
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AooENOUM  B.— Relative  Value  Units  (RVUs)  and  Related  lNFORU,^TtoN— Continued 


HCPCS' 


43632 
43633 
43634 
43635 
43638 
43639 
43640 
43641 
43750 
43760 
43761 
43800 
43810 
43820 
43825 
43830 
43631 
43832 
43840 
43842 
43843 
43844 
43846 
43850 
43855 
43860 
43865 
43870 
43860 
43885 
43999 
44006 
44010 
44015 
44020 
44021 
44025 
44040 
44050 
44055 
44100 
44110 
44111 
44.120 
44125 
44130 
44131 
44140 
44141 
44143 
44144 
44145 
44146 
44147 
44150 
44151 
44152 
44153 
44155 
44156 
44160 
44300 
44310 
44312 
44314 
44316 
44320 


MOO 


Sta- 


Oescription 


Bemovjri  stomach,  partial 

Removal  stomach,  partial 

Removal  stomach,  partial 

Partial  removal  of  stomach  

Partial  removal  of  stomach  

Removal  skxnach.  partial 

Vagotomy  &  pylorus  repair 

Vagotomy  &  pylorus  repair 

Place  gastrostomy  tuoe 

Change  gastrostomy  tube  

Repositon  gastrostomy  tuba  .... 

Reconstruction  o<  pykxus 

Fusion  of  stomach  and  bowel  .. 
Fusion  ot  stomach  and  bowel  .. 
Fusion  ot  stomach  and  bowel  .. 

P«ace  gastDstomy  tube 

Plat.*  gastrostomy  tube 

Ptece  gastrostomy  tutie 

Repair  o»  stomach  lesion  

Gastroplasty  tor  obesity  

Gastroplasty  tor  obesity  

Gastrc  bypass  tor  obesity 

Gastnc  bypass  tor  obestty 

Rev«e  stomach.bowel  fusion  .. 
Revise  stomach-bowel  fusion  .. 
Revise  stomach^xiwei  fusion  .. 
Pev»se  stomach-bowel  fusion  .. 

Repair  stomach  opening  

Peoair  stomactvbowel  fistula  ... 

Revise  stomach  placement 

Stomach  surgery  procedure 

Freeing  of  bowel  adhesion 

Incision  of  small  bowel  

Insert  needto  catheter,  bowel  ... 

ExptoratKxi  of  small  bowel  

Decompress  smaN  bowel 

Incision  of  large  bowel  

Exteriorizatton  of  bowel  

Reduce  bowel  obstruction  „ 

Correct  malrotatnn  of  bowel  .... 

Biopsy  of  bowal  _ 

Excision  of  bowel  lesion<s) 

Excision  of  bowel  lesion<s) 

Removal  of  smaB  intestinQ  ...... 

Re*TX)vai  of  small  mtastne . 

Bowel  to  bowel  fusiorx  .. 

Intestinal  bypass ... 

Partial  removal  ol  colon  , 

Partial  removal  ol  colon  „... 

Partial  removal  ol  colon  

Partial  removal  ol  colon  

Partial  recrxjval  ol  colon  

Partial  removal  ol  colon  

Pamai  removal  ol  colon  

Removal  of  colon  .„ „.... 

Ftemoval  of  ootorVieostomy  „.... 

Removal  of  colorVileostomy  

Removal  of  cotorvieostomy  

Removal  of  colon  

Removal  of  colorVileostomy  „.... 

Removal  of  colon  

Open  bowel  to  stan  

lleoBtor»»y/)eiunoslomy 

Revwon  of  ileostomy 
Revision  of  ileostomy 
Daviea  bowel  pouch  .. 
Gotoatomy 


Work 
RVUs 


ic  CFT  HCI>CS  CopyngM  1983  Ain«Mcan  M«aa(  Aasooakon. 

t '•AMOn  0*  P«K»c«  UoanM  RvtJs  as  a  r«u«  (K  OeRA  1993. 


18.30 

18.75 

20.11 

2.08 

20.37 

20.87 

13.43 

13.43 

5.77 

1.11 

2.03 

9.51 

10.19 

10.55 

13.43 

4.89 

6.48 

10.80 

10.57 

11.99 

11.99 

12.90 

12.90 

18.34 

19.36 

18.34 

19.36 

6.63 

18.34 

10.01 

0.00 

12.66 

9.34 

2.65 

10.81 

10.96 

11.19 

12.30 

10.16 

12.05 

2.03 

9.11 

11.17 

13.30 

13.30 

11.21 

0.00 

17.27 

17.66 

15.28 

15.28 

22.09 

23.03 

16.97 

19.25 

18.15 

23.24 

24.96 

2234 

20.71 

14.25 

7.86 

10.18 

5.40 

9.88 

13.74 

11.52 


Practice 

expense 

RVUs  2 


12.56 

12.56 

21.06 

1.09 

12.89 

12.89 

10.46 

10.45 

4.40 

0.70 

1.07 

6.93 

772 

838 

11.20 

•6.26 

5.26 

8.04 

793 

13.87 

13.87 

9.78 

14.96 

11.77 

10.56 

11.59 

13.54 

5.83 

8.34 

7.73 

0.00 

8.37 

6.99 

3.26 

7.90 

7.08 

7.83 

9.83 

7.86 

7.75 

1  40 

7.76 

9.78 

9.57 

10.87 

8.77 

0.00 

11.56 

12.06 

12.46 

12.25 

13.70 

15.46 

15.81 

15.00 

10.32 

15.61 

19.57 

16.84 

11.53 

12.58 

6.10 

797 

3.11 

6.75 

9.75 

7.64 


practice 
RVUs 


2.60 
2.69 
4.32 
0.26 
2.76 
2.76 
2.21 
2.20 
0.57 
0.09 
0.25 
1.49 
1.55 
1.77 
2.33 
1.20 
0.94 
1.38 
1.68 
296 
2.96 
1.14 
3.34 
2.27 
2.31 
2.54 
3.01 
1.15 
1.78 
1.66 
0.00 
1.77 
1.44 
0.45 
167 
1.50 
1.63 
2.12 
1.66 
1.62 
0.13 
1.60 
2.16 
?.04 
2:31 
1.88 
0.00 
2.44 
2.59 
2.66 
2.57 
2.88 
3.24 
3.41 
351 
2.24 
3.40 
3.87 
354 
2.56 
2.71 
1.30 
1.68 
0.46 
122 
1.45 
150 


Total 


33.55 
34.00 
45.79 

3.43 
36.02 
36  52 
26.10 
26.08 
10.74 

1.90 

3.35 
17.93 
19.46 
2070 
26.96 
12.35 
12.68 
20.22 
20.18 
28.82 
28.82 
23.82 
31.20 
32.38 
3223 
32.47 
35.91 
13.61 
28.46 
19.40 

0.00 
22  80 
17.77 

6.36 
20.38 
19.53 
20.65 
2425 
19.68 
21.42 

356 
18.47 
23.11 
24.91 
26.48 
21.88 

0.00 
3127 
32.30 
30.40 
30.10 
38.67 
41.72 
36.19 
37.46 
30.71 
4225 
4820 
42.72 
34.79 
29.54 
1526 
19.83 

8.97 
17.85 
24.94 
20.66 


Gtobal* 
period 


090 
090 
090 

zzz 

090 
090 
090 
090 
010 
000 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
YYY 
090 
090 
ZZZ 
090 
090 
090 
090 
090 
090 
000 
090 
090 
090 
090 
090 
XXX 
090 
090 
090 
000 

oeo 

090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
080 

oeo 

090 
090 
090 


Up- 
date 
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ADDENDUM  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


HCPCS' 


44322 
44340 
44345 
44346 
44360 
44361 
44363 
44364 
44365 
44366 
44369 
44372 
44373 
44376 
44377 
44378 
44380 
44382 
44385 
44386 
44388 
44389 
44390 
44391 
44392 
44393 
44394 
44500 
44600 
44602 
44603 
44604 
44605 
44610 
44615 
44620 
44625 
44640 
44650 
44660 
44661 
44680 
44799 
44800 
44820 
44860 
44899 
44900 
44950 
44955 
44960 
45000 
45005 
45020 
45100 
45108 
45110 
45111 
45112 
45114 
45116 
45120 
45121 
45130 
45135 
45150 
45160 


MOO 


Sta- 
tus 


Description 


Colostomy  with  biopsies 

Revision  of  colostomy  

Revision  of  colostomy  

Revision  of  colostomy  

Small  bowel  endoscopy  

Small  bowel  endoscopy,  biopsy  .. 

Small  bowel  endoscopy  

Small  bowel  erxtoscopy  „ 

Small  bowel  erxtoscopy  „ 

Small  bowel  endoscopy  

Small  bowel  endoscopy  

Small  bowel  endoscopy  

Small  bowel  endoscopy  

Small  t»wel  erxtoscopy  

Small  bowel  erxtoscopy  

SnrtaH  bowel  endoscopy  

Small  bowel  endoscopy  „ 

Small  bowel  endoscopy  

Endoscopy  of  bowel  pouch  ..„ 

Endoscopy,  bowel  pouch,  biopsy 

Colon  endoscopy 

Cotonoscopy  with  biopsy 

Cotonoscopy  for  foreign  body  

Cotonoscopy  for  bleeding 

Colonoscopy  &  polypectomy 

Colorxjscopy,  lesion  renwvaJ  

Colonoscopy  w/snare 

Intro,  gastrointestinal  tube 

Repair  of  bowel  lesion ... 

Suture,  small  intestine 

Suture,  smaM  intestine 

Suture,  large  intestine  

Repair  of  bowel  lesion 

Repair  ol  bovwl  lestons 

Intestnal^stricturoplasty 

Repair  bowel  opening  ... 

Repair  bowel  opening  _,„. 

Repair  bowel-skin  fistula 

Repair  bowel  fistula 

Repair  bowel-bladder  fistula 

Repair  bowel-bladder  fistula 

Surgical  revision,  lntestir>e  

Intestine  surgery  procedure  

Excision  of  bowel  pouch  

Excision  of  mesentery  lesion  

Repair  of  mesentery 

Bowel  surgery  procedure  

Drainage  of  appendix  abscess  .... 

Appendectomy 

Apperxlectomy _ 

Appendectomy 

Drainage  of  pelvic  abscess 

Drainage  of  rectal  abscess  

Drainage  of  rectal  abscess  

Biopsy  of  rectum  

Removal  of  anorectal  lesion 

Removal  of  rectum 

Partial  removal  of  rectum 

Rerrxjval  of  rectum 

Partial  removal  of  rectum 

Partial  renxjvaJ  of  rectum 

Removal  of  rectum 

Removal  of  rectum  and  colon 

Excision  of  rectal  prolapse 

Excision  of  rectal  prolapse 

Excision  of  rectal  stricture „. 

Excision  of  rectal  lesion  


Work 
RVUs 


'  All  nutnartc  CPT  HCPCS  Copynghi  1993  American  Madc«  Assooatm. 
'*  tndicala*  reduction  ol  Practm  Ejipansa  RVUs  as  ■  iMuN  ol  OBRA  1993. 


10.42 

4.97 

10.16 

1125 

2.95 

327 

3.98 

4.18 

4.07 

5.03 

5.15 

5.03 

3.98 

5.43 

5.73 

7.48 

1.53 

1.84 

1.84 

2.14 

2.85 

3.16 

3.87 

4.37 

4.08 

4.89 

4.08 

0.37 

0.00 

9.83 

13.08 

13.08 

14.06 

0.00 

11.49 

9.76 

1223 

13.49 

13.91 

1329 

15.61 

1255 

000 

1023 

9.41 

8.74 

0.00 

7.95 

6.13 

1.55 

9.69 

4.33 

1.98 

4.45 

3.42 

4.33 

21.92 

15.14 

2429 

21.44 

19.30 

23.03 

2524 

13.17 

15.53 

5.32 

12.48 


Practice 

expense 
RVUs  2 


9.17 

1.70 

4.89 

6.72 

•3.78 

•4.48 

3.02 

4.78 

4.78 

5.93 

•6.71 

5.89 

•524 

3.86 

4.09 

5.33 

•222 

•2.93 

•2.78 

1.56 

•3.65 

•4.05 

2.66 

5.32 

•5.30 

5.47 

•5.30 

026 

0.00 

7.74 

9.19 

7.96 

9.47 

0.00 

6.01 

6.04 

9.69 

6.61 

7.41 

8.43 

14.10 

9.82 

0.00 

5.30 

5.86 

5.66 

0.00 

4.33 

4.94 

•2.63 

5.96 

1.61 

1.30 

2.64 

1.90 

2.69 

16.50 

11.90 

16.24 

15.56 

10.89 

16.57 

10.91 

9.02 

16.13 

3.42 

7.54 


Mal- 
practice 
RVUs 


1.90 
0.35 
1.04 
1.40 
0.32 
0.34 
0.36 
0.73 
0.73 
0.45 
0.51 
0.68 
051 
025 
027 
0.35 
022 
029 
0.34 
0.15 
051 
0.45 
028 
0.54 
0.71 
0.71 
0.71 
0.02 
0.00 
1.64 
1.98 
1.69 
2.04 
0.00 
1.40 
127 
2.05 
1.37 
1.48 
1.22 
2.55 
2.16 
0.00 
1.09 
122 
1.19 
0.00 
0.89 
1.02 
051 
1.25 
024 
021 
0.52 
0.35 
0.54 
3.47 
2.52 
3.40 
328 
2.37 
3.58 
2.03 
1.81 
3.54 
0.64 
1.58 


Total 


21.49 

7.02 

16.09 

19.37 

7.05 

8.09 

7.36 

9.69 

958 

11.41 

12.37 

11.60 

9.rs 

9.^ 

10.09 

13.16 

3.97 

5.06 

4.96 

3.86 

7.01 

7.66 

651 

1023 

10.09 

11.07 

10.09 

0.65 

0.00 

1921 

2425 

22.73 

2557 

0.00 

18.90 

17.07 

23.97 

21.47 

22.80 

22.94 

3226 

2453 

0.00 

16.62 

16.49 

1559 

0.00 

13.17 

12.09 

4.79 

17.10 

6.18 

3.49 

751 

5.67 

756 

41.89 

29.56 

43.93 

4028 

32.56 

43.18 

38.18 

24.00 

3520 

958 

21.60 


Gtoba) 
period 


090 
090 
090 
090 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
YYY 
090 
090 
090 
YYY 
090 
090 
ZZZ 
090 
090 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 


Up- 
date 
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HCPCS' 


45170 
45180 
45300 
45302 
45303 
45305 
45307 
45308 
45309 
45310 
45315 
45317 
45320 
46321 
45330 
45331 
45332 
45333 
45334 
45336 
45337 
45338 
45339 
45355 
45378 
45379 
45380 
45382 
45383 
45384 
45385 
45500 
45505 
45520 
45540 
45541 
45550 
45560 
45800 
45805 
45820 
45825 
45900 
45905 
45910 
45915 
45999 
46000 
46030 
46040 
46045 
46050 
46060 
46070 
46080 
46083 
46200 
46210 
46211 
46220 
46221 
46230 
46250 
46255 
46257 
46258 
46260 


MOD 


Sta- 


Descrtptton 


Excision  o(  rectal  lesion  . 

Removai  o(  redal  lesion 

Prodoeigmoidoecopy  _..._ 

Proctosigmoidoscopy  ._.«...._ 

Proctosigmoidoscopy 

Proctosigmoidoscopy;  biopsy 

Proctosigmoidoecopy  

Proctosigmoidoscopy 

Proctos>grTK)«doscopy  

Proctosigmoidoecopy  

Proctosigmoidoscopy  

Proctosigmoidoscopy  

Proctosigmoidoscopy  

Proctosigmoidoscopy  

Sigmoidoscopy,  d»gnostic 

Sigmoidoscopy  and  biopsy  

Sigmoidoscopy  ..„ 

Sigmoidoscopy  &  polypectomy  .. 

Signx)idoscopy  for  bleedng , 

Sigmoidoscopy,  lesion  removal ., 
Sigmoidoscopy,  decompression , 

Sigmoidoscopy  

Sigmoidoscopy  „_ 

Surgical  colonoscopy  

DiagnostK  cokxKiscopy 

Colonoscopy 

Colofx»copy  and  biopsy , 

Coloooscopy,  control  Weeding  ... 
Coiorx>scopy,  lesion  removal  ..... 

Colonoscopy „ , 

Coiorxjscopy,  lesion  removal  ...., 

Repair  of  rectum _.., 

Repair  of  rectum , 

Treatment  of  rectal  prolapse 

Correct  rectal  prolapse _ 

Correct  rectal  prolapse 

Repair  rectum;  rerrKive  sigmoid  . 

Repair  of  rectocele 

Repair  rectumbladder  fistula 

Repair  fistula;  colostomy  ...„>„.., 

Rejaair  rectourethral  fistula  .._ 

Repair  fistula;  colosfomy  

Reduction  of  rectal  prolapse 

Dilation  of  anai  sphincter »_.. 

DMalion  of  rectal  narrowing  , 

Remove  rectal  obstruction  • 

Rectum  surgery  procedure 

Incision  of  anal  fistula „, 

Removal  of  rectal  marker 

Incision  of  rectal  abscess .. 

Incision  of  rectal  abscess 

Incision  of  anal  at)scess „.., 

Incision  of  rectal  abscess 

Incision  of  anal  septum  „.. 

Incision  of  anal  sphincter  

Incise  external  hemorrtx)id 

Removal  of  anal  fissure  .... 

Removal  of  anal  crypt  

Removal  of  anal  crypts  

Removal  of  anal  tab 

Ligation  of  hemorrtx)id(s)  _.. .., 

RerT¥>val  of  anal  tabs  

HemontKMdectomy  „ , 

Hemontx)idectomy 

Remove  hemorTtx)ids  &  fissure  . 
Renrwve  hemonhoids  &  fistula  .. 
Hemorrtwidectomy  


Work 
RVUs 


<  M  nunartc  CPT  HCPCS  Copyrtgh(l993  Am«ncvt  iKledcal  Assodattot 
» •  mdicalw  riductioo  o«  PracltM  ExpWM  RVUt  a«  »  r»su«  o<  OeRA  1993. 


5.09 
7.82 
0.71 
0.00 
0.51 
1.02 
1.73 
1.93 
1.93 
0.00 
2.03 
2.76 
2.91 
2.14 
0.97 
127 
1.98 
2.19 
3.02 
0.00 
2.39 
2.19 
3.17 
3.56 
3.74 
4.77 
4.05 
5.79 
5.94 
5.25 
5.25 
6.66 
5.60 
0.56 
12.11 
9.90 
13.53 
7.56 
12.89 
15.25 
13.46 
15.62 
1.70 
1.53 
1.88 
Z11 
0.00 
0.00 
121 
4.95 
3.95 
1.15 
5.09 
2.66 
2.38 
1.36 
3.05 
2.55 
4.12 
1.53 
1.40 
2.55 
4.34 
5.00 
5.94 
6.33 
6.77 


Practice 

expense 

RVUs  2 


4.47 
5.15 
0.56 
0.00 
•0.73 
0.85 
128 
1.14 
1.14 

aoo 

120 
127 
1.89 
1.49 
•124 
•1.64 
1.78 
226 
2.74 
0.00 
•3.18 
226 
328 
1.18 
4.18 
5.39 
4.84 
5.94 
5.99 
•6.72 
•6.72 
6.02 
6.36 
0.62 
10.00 
10.28 
11.62 
4.84 
9.93 
12.46 
9.08 
9.98 
0.59 
0.72 
0.88 
0.79 
0.00 
0.00 
0.40 
1.71 
1.87 
0.61 
5.41 
1.39 
2.15 
0.64 
3.33 
0.78 
1.92 
0.64 
0.67 
0.84 
2.87 
4.77 
529 
5.94 
6.14 


Mal- 
practice 
RVUs 


0.92 
1.07 
0.07 
0.00 
0.12 
0.14 
0.18 
020 
020 
0.00 
0.18 
0.19 
0.34 
027 
0.12 
0.15 
0.16 
0.26 
023 
0.00 
0.38 
0.26 
0.31 
0.10 
0.39 
0.46 
0.40 
0.41 
0.51 
0.59 
0.59 
122 
1.24 
0.10 
2.12 
2.06 
2.41 
0.99 
1.47 
2.42 
124 
1.68 
0.11 
0.12 
0.13 
0.09 
0.00 
0.00 
0.07 
0.34 
0.38 
0.11 
1.13 
0.33 
0.43 
0.08 
0.67 
0.14 
0.38 
0.12 
0.14 
0.12 
0.53 
0.86 
1.09 
123 
126 


Ictai 


10.48 

14.04 

1.34 

0.00 

1.36 

2.01 

3.19 

327 

327 

0.00 

3.41 

422 

5.14 

3.90 

2.33 

3.06 

3.92 

4.71 

5.99 

0.00 

5.95 

4.71 

6.76 

4.84 

8.31 

10.62 

929 

12.14 

12.44 

12.56 

12.56 

13.90 

1320 

128 

2423 

2224 

27.56 

13.39 

2429 

30.13 

23.78 

2728 

2.40 

2.37 

2.89 

2.99 

0.00 

0.00 

1.68 

7.00 

620 

1.87 

11.63 

4.38 

4.96 

2.08 

7.05 

3.47 

6.42 

229 

221 

3.51 

7.74 

10.63 

12.32 

13.50 

14.17 


Global 
period 


090 
090 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
090 
090 
000 
090 
090 
090 
090 
090 
090 
090 
090 
010 
010 
010 
010 
YYY 
010 
010 
090 
090 
010 
090 
090 
010 
010 
090 
090 
090 
010 
010 
010 
090 
090 
090 
090 
090 


Up- 
date 


S 
8 
S 
0 
S 
3 
3 
3 
3 
0 
S 
3 
3 
3 
N 
N 
N 
N 
N 
0 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
S 
3 
N 
S 
S 
S 
S 
S 
S 
3 
3 
3 
3 
S 
N 
N 
0 
S 
3 
S 
3 
3 
3 
S 
N 
3 
3 
S 
3 
3 
3 
3 
3 
S 
3 
3 
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ADDENDUM  B.— RELATIVE  VALUE  UNITS  (RVUS)  AND  RELATED  INFORMATION-Continued 


HCPC3' 


46261 

46262 

46270 

43275 

46280 

49281 

46285 

46320 

46500 

46600 

46602 

46604 

46606 

48608 

46610 

46611 

46612 

46614 

46615 

46700 

46705 

46715 

46716 

46730 

46736 

46740 

46742 

46744 

46746 

46748 

46750 

46751 

46753 

46754 

46760 

46761 

46762 

46900 

46910 

46916 

46917 

46922 

46924 

46934 

4C935 

46936 

46937 

46338 

46940 

46942 

4F945 

46946 

46999 

47000 

47001 

47010 

47100 

47120 

47122 

47125 

47130 

47133 

47135 

47300 

47350 

47355 

47360 


MOD 


Sta- 
tus 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

D 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

X 

C 

A 

A 

A 

A 


Description 


Remote  hemorrhoids  &  (tesure  .. 
Remove  hemorrhoids  &  fistula  ... 

Removal  of  ar^  fistula 

RemoMBl  of  anal  fistula 

Removal  of  anal  fistula 

Closure  of  anal  ftstuta  

Removal  of  anallistula 

Removal  of  hemorrtx)id  dot  _ 

Infection  info  hemorrhoids 

Diagnostic  arx>scopy  

Diagnostic  anoscopy  _ 

Anoscopy  and  dtetion  ..._ 

Anoscopy  and  biopsy  

Anoscopy;  remove  foreign  body 

Anoscopy;  rerr»ye  lesion  .._ 

Anoscopy 

Anoscopy;  remove  lesions  „.. 

Anoscopy;  control  bleeding 

Anoscopy »._, 

Repair  of  anal  stricture 

Repair  of  anal  stricture 

Repair  of  anovaginal  fistula _. 

Repair  of  anovagwal  fistula 

Construction  of  atwent  arxs  

CorwSxjction  of  absent  anus 

Construction  of  absent  anus 

Repair,  impertorated  anus 

Repair,  doacal  anomaly 

Repair,  doacat  anomaly 

Repair,  doacal  anomaly 

Repair  of  anal  sphincter 

Repair  of  anal  sphincter  

RecoTBtrucf'on  of  anus  ._ 

Removal  of  suture  from  anus  _... 

Repair  of  anal  sphincter 

Repair  of  anal  sphincter  _ „.. 

Impianl  artificial  sphincter 

Destruction,  anal  lesion<s) 

Destruction,  anal  lesion(s) 

Cryosurgery,  anal  tesion<s)  

Laser  surgery,  anal  lesion(s) 

Excision  of  anal  lesion(s)  

Desfiruction,  anal  lesion(s) 

Destruction  of  henwrrtHJids 

Destruction  of  hemorrtKHds 

Destruction  of  hemorrhoids  

Cryotherapy  of  rectal  lesion  

Cryotherapy  of  rectal  lesion  

Treatment  o(  anal  fissure  

Treatment  of  cinal  fissure  

Ligation  of  hemorrtioids 

Ligation  of  hemonhoids _ 

Anus  surgery  prxx^edure 

Needte  biopsy  ol  liver 

Needte  biorc.y,  Jiver 

Drainage  ol  l;^r  lesion  

Wedge  biopsy  of  liver 

Partial  removal  ol  liver  „ 

Extensive  removal  of  liver  ...„ 

Partial  re.Tio.al  of  liver  

Partial  removal  of  liver  „ 

Bemmat  of  donor  liver 

Transpiantation  of  liver 

Surgery  tor  Hver  lesion  

Repair  Iver  wound  

Repair  liver  wourxi  

Repair  liver  wound  „ 


Wohc 
RVUs 


'  All  nomgiic  OPT  HCWS  CopyrtgH  >993  Amertcan  Medeal  Assoclalion. 
» •  IndhsiM  rwkiOion  o<  Pracnc*  Expense  RVUs  as  a  r«s<«  ol  OBRA  1993. 


6.61 

6.85 

3.55 

4.40 

5.69 

6.91 

3.92 

1.60 

1.55 

0.51 

0.00 

1.32 

0.82 

1.53 

153 

1.53 

1.63 

2.03 

2.71 

6.47 

6.45 

6.80 

11.71 

20.77 

25.19 

22.33 

28.13 

31.58 

34.56 

38.49 

7.43 

7.87 

6.11 

1.53 

10.73 

1027 

936 

1.83 

1.83 

1.83 

1.83 

1.83 

2.74 

3.88 

2.43 

422 

2.69 

4.47 

2.32 

2.03 

3.09 

408 

000 

1.92 

1.92 

885 

6.83 

2021 

32.90 

29.00 

31.91 

0.00 

0.00 

8.85 

11.42 

12.32 

15.51 


Practice 
expense 
RVUs? 


6.69 
6.79 
1.89 
5.56 
8.15 
161 
2^1 
0.71 
0.32 
028 
0.00 
0.38 
0.36 
1.08 
0.86 
0.86 
1.41 
1.57 
1.57 
6.21 
3.64 
3.55 
6.12 
10.88 
13.18 
11.68 
19.97 
22.42 
2453 
27.33 
6X}7 
4.12 
4.94 
1.50 
6.88 
6.91 
5.78 
0.39 
065 
C.68 
1.96 
129 
2.59 
120 
1.64 
2.32 
238 
2.53 
0.52 
047 
0.64 
0  95 
000 
1.42 
1.42 
6.83 
3.33 
12.13 
17.78 
17.52 
19.40 
0.00 
COO 
7.76 
7.54 
7.26 
11.05 


Mal- 
practice 
RVUs 


1.35 

1.41 

0.37 

1.14 

125 

0.84 

0.43 

0.11 

0.06 

0.03 

0.00 

0.06 

0.06 

0.12 

0.15 

0.15 

020 

025 

025 

125 

0.78 

0.83 

1.42 

2.53 

3.07 

2.71 

1.95 

2.19 

2.40 

2.67 

123 

0.96 

1.03 

0.30 

1.43 

1.37 

122 

006 

0.08 

0.06 

0.31 

0.23 

0.47 

0.17 

022 

024 

0.45 

0.53 

0.09 

0.08 

012 

0.17 

0.00 

0.13 

013 

1.14 

0.68 

2.51 

363 

3  55 

3.93 

0.00 

0.00 

1.61 

1.51 

1.36 

220 


Total 


14.65 

15.05 

5.81 

11.10 

13.09 

11.36 

6.66 

2.42 

1.93 

0.82 

0.00 

1.76 

^24 

2.73 

2.54 

2.54 

324 

3.85 

4.53 

13.93 

10.87 

11.18 

1925 

34.16 

41.44 

36.72 

50  05 

56.19 

61.48 

68.49 

14.73 

12.95 

12.08 

3.33 

19.04 

18.55 

16.36 

228 

2.56 

2.57 

4.10 

3.35 

5.80 

5.25 

4.29 

6.78 

5.52 

7.53 

2.93 

2.58 

3.85 

520 

0.00 

3.47 

3  47 

1682 

108^ 

34.85 

54.31 

50.27 

55.24 

0.00 

0.00 

18.22 

20.47 

20.94 

28.76 


Gtobai 

period 


090 

090 

090 

090 

090 

090 

090 

010 

010 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

Olik 

090 

090 

090 

010 

010 

010 

010 

010 

010 

09C 

010 

090 

010 

090 

010 

010 


Up- 


090- ~S 
090  ^ 


YYY 

000 

zzz 

090 
090 
090 
090 
090 
090 
XXX 
090 
090 
090 
090 
090 


3 
3 
3 
3 
S 
3 
3 
3 
S 
N 
0 
3 
S 
N 
3 
3 
3 
3 
3 
3 
S 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
S 
S 
S 
3 
S 
S 
S 
S 
3 
3 
3 
S 
N 
N 
N 
3 
3 
S 
S 
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HCPCS' 


MOO 

Sta- 
tus 

C 

A 

A 

A 

A 

A 

A 



A 

A 

A 

A 



A 

A 

A 

A 

A 

....■■■.. 

A 

......... 

A 

A 

A 



A 

A 

A 

A 

A 

A 

A 



A 

A 



A 

A 

A 

A 



A 

A 

„, 

A 

....M*.. 

A 

•  ••.•>••• 

A 

A 

A 

C 

A 

A 



A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

D 

A 

A 

A 

A 

N 

A 



A 

A 

A 

A 

A 

A 



A 

Description 


VUs 

Practice 
expense 
RVUs  2 

Mal- 

practir^ 

RVUs 

Total 

Global 
period 

Up- 
date 

0.00 

0.00 

0.00 

0.00 

YYY 

S 

19.11 

8.62 

1.38 

29.11 

090 

S 

15.48 

9.59 

2.01 

27.08 

090 

S 

14.95 

11.84 

2.48 

29.27 

090 

S 

18.51 

10.61 

223 

31.35 

090 

S 

14.57 

15.71 

1.84 

32.12 

090 

N 

8.14 

7.68 

1.61 

17.43 

090 

S 

6.11 

3.61 

0.38 

10.10 

090 

N 

1.98 

1.53 

0.14 

3.65 

000 

N 

0.77 

•1.34 

0.14 

2.25 

000 

N 

7.47 

2.90 

0.25 

10.62 

090 

N 

10.02 

2.90 

025 

13.17 

090 

N 

5.47 

1.61 

0.16 

724 

010 

N 

5.47 

1.53 

0.19 

7.19 

090 

N 

3.05 

1.58 

0.35 

4.98 

000 

S 

6.11 

1.38 

021 

7.70 

000 

S 

6.42 

3.84 

0.63 

10.89 

000 

N 

9.16 

3.97 

0.68 

13.81 

000 

S 

7.64 

2.66 

0.30 

10.60 

000 

N 

8.66 

2.66 

0.30 

11.62 

000 

N 

10.80 

7.61 

1.60 

20.01 

090 

S 

11.66 

8.23 

1.77 

21.66 

090 

S 

14.01 

9.47 

2.02 

25.50 

090 

S 

14.91 

14.39 

3.08 

32.38 

090 

S 

15.97 

11.35 

2.39 

29.71 

090 

S 

8.40 

3.79 

0.40 

12.59 

090 

N 

13.90 

7.71 

1.60 

2321 

090 

S 

26.87 

8.30 

1.92 

37.09 

090 

S 

18.64 

12.19 

2.49 

33.32 

090 

S 

14.66 

8.31 

1.73 

24.70 

090 

S 

12.67 

6.63 

1.55 

20.85 

090 

s 

12.03 

9.26 

1.95 

23.24 

090 

s 

14.57 

11.55 

2.50 

28.62 

090 

s 

14.08 

10.32 

2.16 

26.56 

090 

s 

20.15 

11.74 

2.56 

34.45 

090 

s 

1925 

14.77 

3.00 

37.02 

090 

s 

20.63 

1322 

2.76 

36.61 

090 

s 

17.91 

13.37 

2.46 

33.74 

090 

s 

11.41 

5.54 

0.82 

17.77 

090 

s 

16.19 

10.38 

1.77 

28.34 

090 

s 

0.00 

0.00 

0.00 

0.00 

YYY 

s 

1325 

7.13 

1.42 

21.80 

090 

s 

15.71 

8.22 

1.91 

25.84 

090 

s 

17.77 

9.29 

2.16 

2922 

090 

s 

13.12 

6.86 

1.59 

21.57 

090 

s 

10.30 

4.26 

0.80 

15.36 

090 

s 

4.48 

2.44 

0.25 

7.17 

010 

N 

12.93 

9.83 

2.09 

24.85 

090 

s 

18.47 

13.44 

2.86 

34.77 

090 

s 

19.30 

15.88 

3.20 

38.38 

090 

s 

21.97 

16.67 

1.94 

40.58 

090 

s 

14.57 

8.32 

1.70 

24.59 

090 

s 

34.55 

22.79 

4.80 

62.14 

090 

s 

0.00 

0.00 

0.00 

0.00 

090 

0 

31.33 

22.79 

4.80 

58.92 

090 

s 

34.55 

22.79 

4.80 

62.14 

090 

s 

31.33 

22.79 

4.80 

58.92 

090 

s 

19.65 

20.63 

4.31 

44.59 

090 

s 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

21.11 

12.74 

2.66 

36.51 

090 

s 

1.97 

1.04 

0.24 

3.25 

777 

s 

12.17 

8.62 

1.68 

22.47 

090 

s 

11.34 

7.62 

1.46 

20.42 

090 

s 

13.11 

11.43 

2.46 

27.00 

090 

s 

15.95 

12.80 

2.68 

31.43 

090 

s 

14.81 

7.75 

1.81 

24.37 

090 

s 

21.42 

11.20 

2.61 

35.23 

090 

s 

47399 

47400 

47420 

47425 

47440 

47460 

47480 

47490 

47500 

47506 

47510 

47511 

47525 

47530 

47550 

47552 

47553 

47554 

47555 

47556 

47600 

47605 

47610 

47612 

47620 

47630 

47700 

47701 

47710 

47715 

47716 

47720 

47721 

47740 

4776a 

47765 

47780 

47800 

47801 

47802 

47999 

48000 

48001 

48005 

48020 

48100 

48102 

48120 

48140 

48145 

48146 

48148 

48150 

48151 

48152 

48153 

48154 

48155 

48160 

48180 

48400 

48500 

48510 

48520 

48540 

48545 

48547 


Liver  surgery  procedure  

Incision  of  liver  duct  

lnci»»on  of  txle  duct  

Incision  of  txle  duct  

Incision  of  b«le  duct  

Incise  bile  duct  sphincter 

Incision  of  gallbladder  

Incision  of  gallbladder  

Injection  for  liver  x-rays 

Injection  for  liver  x-rays 

Insert  cattieter,  btle  duct 

Insert  bile  duct  drain 

Ctiange  bile  duct  cattwter ,.... 

Revise,  reivsetX  bile  tube  

Bile  duct  endoscopy 

Biliary  endoscopy,  thru  skin  

Biliary  endoscopy,  ttvu  stein  

Biliary  endoscopy,  thru  skin  

Biliary  endoscopy,  thru  skin  

Biliary  erxloscopy,  thru  skin  

RerrxTval  o4  gallt>ladder  

Renv)val  of  gallbladder  

Removal  of  gaHtJladder  

Removal  of  galtt)ladder  ..*. 

Removal  of  gallbladder  

Remove  bile  duct  stone  „ 

Exptoration  of  Ne  ducts 

Bile  duct  revision  — 

Excision  of  bile  duct  tumor . 

Excision  of  bile  duct  cyst 

Fusion  of  bile  duct  cyst  

Fuse  galltJiadder  &  bowel 

Fuse  upper  gi  structures  

Fuse  galtt)ladder  &  bowel 

Fuse  bile  ducts  and  bowel  

Fuse  liver  ducts  &  bowel 

Fuse  t>ile  ducts  and  bowel  

Reconstruction  of  t)ile  ducts 

Placement,  bile  duct  support 

Fuse  liver  duct  &  intestif>e 

Bile  tract  surgery  procedure 

Drainage  of  abdomen 

Placement  of  drain,  parwreas  .. 
Resect/detXKje  pancreas  ...-«. 
Renrwval  of  pancreatic  stone.  ... 

Bk)psy  of  pancreas i 

Needle  biopsy,  pancreas 

Removal  of  panaeas  leskm 

Partial  removal  of  peuKreas  

Partial  removal  of  pancreas  

Pancreatectonrry 

Removal  of  pancreatic  duct  

Partal  rennoval  of  pancreas  

Partial  removal  of  panaeas  

Parx;reatectomy 

Pancreatectomy ^ 

Parwreatectomy 

Removal  of  pancreas  

Pancreas  removal,  transplant  .. 
Fuse  pancreas  and  tx>wel  ........ 

Injection,  intraoperative  

Surgery  of  pancreas  cyst  

Drain  pancreatic  (pseudocyst  .... 
Fuse  pancreas  cyst  and  bowel 
Fuse  pancreas  cyst  and  bowel 

Pancreatorrhaphy 

Duodenal  exclusk>n 


'  Ml  numanc  OPT  HCPCS  Copynght  1993  Amencan  Meckcal  Association. 
> '  Indicatw  raUucMn  o<  Practice  Ejipans*  RVUs  as  a  r«sun  of  08RA  1993. 
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HCPCS' 


48550 
48554 
48556 
48999 
49000 
49002 
49010 
49020 
49040 
49060 


1 

49085 
49180 
49200 
49201 
49215 
49220 
492%0 
[49255 
<9300 
'9301 
(9302 
<9303 
<9310 
19311 
19315 
<9400 
'9401 
<9420 
<9421 
'9425 
19426 
'9427 
'9495 
'9496 
'9500 
'9501 
'9505 
'9507 
'9510 
'9515 
'9S20 
'9521 
'9525 
'9530 
'9536 
'9540 
'9550 
'9552 
'9553 
'9555 
'9557 
'9560 
'9561 
'9565 
'  9568 
'9568 
'9570 
'9572 
'9575 
49580 
49581 
'9582 
'9586 
'9587 
'9590 


mod 


sta- 
tus 


N 
N 
C 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
D 
D 

d 

D 
D 
D 
D 
A 
D 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
D 
D 
A 
A 
A 
D 
D 
A 
A 
D 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
D 
A 
D 
A 
A 
A 
A 


Description 


Donor  parx:rea(ec(omy 

Transpiantallograft  pancreas 

Removal,  ailoyafl  pancreas  

Pancreas  surgery  procedure  ..— 

Exptoration  of  abdomen  

Reopening  ol  abdomen „ 

Exploration  behind  abdomen 

Drain  abdominal  abscess 

Dram  abdomir>al  abscess 

Drain  abdominal  abscess 

Puncture,  peritor>eal  cavity 

Removal  ot  abdominal  fluid 

Remove  abdomen  (oreign  txxJy  .... 

Biopsy,  aboorrxnal  mass  _.. 

Removal  of  abdominal  lesion  .„ 

Removal  ot  abdominal  lesion  ._ 

Excise  sacral  spine  tumor 

MiAple  surgery,  abdomen 

Excision  of  umbiScus 

Removal  of  omentum 

Penfoneoscopy ! 

Perrtoneoscopy  with  biopsy 

Peritoneoscopy  with  x-ray 

Peritoneoscopy,  x-ray  &  tiiopsy 

Laparoscopic  cholecystectomy  ._.. 
Laparoscopic  chotecystectomy  ._.. 

Laparoscopy.  surgkal;  

Air  injection  into  abdomen 

Air  ir^ectK>n  into  abdomen 

Insert  abdcmiral  drain 

Insert  atxiominal  drain _ „.. 

Insert  atxJomen-venous  drain 

Revise  abdomervvenous  stuint 

Injection,  atxiominal  shunt  

Repair  wiguinal  hernia,  init  

Repair  mguinal  hemia,  init  

Repair  inguinal  hemia  

Repair  if>gurnal  hemia,  init 

Repair  ir>guinal  hemia  

Repair,  inguinal  herrwa  

Repair  hemia,  remove  tests  

Repair  inguinal  hemia  

Rerepair  ir^uinai  hemia 

Repair  inguinal  hemia,  rec 

Repair  tnoLiinal  hemia  

Repair  incarcerated  hemia 

Repair  strangulated  hemia  .._ 

Repair  lumbar  hemia 

Repair  femoral  hemia 

Repair  femoral  hemia 

Flejaair  fenxjral  herriia,  init 

Repair  ferTMjra!  hemia _ 

Repair  femoral  !>emia,  recur  

Repair  atxJominal  hernia  _ 

Repair  irKisional  hemia 

Rerepair  abdominal  hemia 

Repair  nclsional  hemia 

Hemia  repair  wifmesh 

Repair  epigastric  hemia  ^ 

Repair  epigastric  hemia  ^ 

Repair  epigastric  hemia 

Repair  umbilical  hemia 

Repair  umbiiical  hemia 

Repair  umbiiical  hemia 

Flepair  umbilical  hemia 

Repair  umbiiical  hemia 

Repair  abdominal  hernia .„.. 


Work 
RVUs 


0.00 
0.00 
0.00 
0.00 
9.09 
9.50 

11.31 
9.16 
8.84 

10.67 
1.36 
127 
8.00 
1.51 
929 

13.75 

2128 

13.81 
7.50 
4.08 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
1.90 
0.00 
224 
4.94 

10.33 
8.67 
0.90 
5.85 
8.46 
4.46 
734 
624 
7.48 
000 
0.00 
7.96 
9.53 
7.05 
0.00 
0.00 
800 
7.05 
000 
7.48 
737 
883 
9.59 

11.51 
9.59 

11.51 
4.94 
451 
5.41 
0.00 
328 
0.00 
5.19 
5.00 
6.00 
6.62 


PiactKe 

expense 

RVUs  2 


OJOO 
0.00 
OJOO 
0.00 
6.87 
6.12 
7.03 
4.87 
6£1 
5.60 
0.88 
0.76 
3.50 
1.84 
a47 

1223 
8.59 

12.44 
4.57 

•522 

aoo 

0.00 
0.00 
0.00 
0.00 
000 
0.00 
1.13 
0.00 
1.60 
4.19 
a57 
5.45 
0.50 
5.04 
5.10 
5i>4 
5.10 
4.56 
5.10 
0.00 
0.00 
528 
5.10 
5.61 
0.00 
0.00 
526 
4.66 
0.00 
4.66 
6.14 
6.14 
5.71 
5.71 
6.48 
6.48 
2.59 
4.43 
5.66 
0.00 
•4.31 
0.00 
4.66 
4.46 
4.46 
5.69 


Mal- 
praaice 

RVUs 


0.00 
0.00 
0.00 
OJOO 
1.42 
122 
1.32 
0.92 
128 
1.02 
0.08 
0.07 
0.68 
020 
1.72 
2.53 
1.61 
2.56 
0.97 
1.16 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.17 
OJOO 
020 
0.82 
1.80 
1.08 
0J03 
0.96 
1.09 
0.96 
1.09 
0.95 
1.09 
0.00 
0.00 
1.12 
1.09 
1.17 
0.00 
0.00 
1.13 
0.98 
0.00 
0.98 
127 
127 
120 
120 
1.37 
1.37 
0.60 
0.92 
1.19 
000 
0.95 
0.00 
0.95 
0.92 
0.92 
123 


Total 


0.00 

0.00 

0.00 

0.00 

17.38 

16.84 

19.66 

14.95 

16.73 

1729 

232 

2.10 

12.18 

3.55 

19.48 

28.51 

31.48 

28.81 

13.04 

10.46 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

3.20 

0.00 

4.04 

9.95 

20.70 

15.20 

1.43 

11  85 

14.65 

10.46 

13.53 

11.75 

13.67 

000 

000 

1436 

15.72 

13.83 

000 

0.00 

14.39 

12.69 

000 

1312 

14.78 

16-24 

1650 

1842 

17.44 

19.36 

8.13 

9.81? 

1226 

0.00 

8.54 

0.00 

10.30 

10.38 

11.38 

13.54 


GMbai 
period 


XXX 
XXX 
090 
YYY 
090 
090 
090 
090 
090 
090 
000 
000 
090 
000 
090 
090 
090 
090 
090 
090 
000 
000 
000 
000 
090 
090 
090 
000 
000 
000 
090 
090 
090 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
ZZZ 
090 
090 
090 
090 
090 
090 
090 
090 
090 


Up- 
date 


0 
0 
S 
S 
S 
S 
S 
S 
S 
S 
N 
N 
S 
N 
S 
S 
S 
S 
S 
S 
0 
0 
0 
0 
0 
0 
0 
S 
0 
S 

s 

S 

s 

N 
S 
S 
S 
S 

s 

S 
0 
0 
S 
S 

s 

0 
0 
S 
S 
0 
3 
S 

s 

3 
3 
3 
3 
S 
3 
3 
0 
3 
0 
3 
3 
S 
3 
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HCPCS' 


49600 

49605 

49606 

49610 

49611 

49900 

49905 

49999 

50010 

50020 

50040 

50045 

50060 

50065 

50070 

50075 

50080 

50081 

50100 

50120 

50125 

50130 

50135 

50200 

50205 

50220 

50225 

50230 

50234 

50236 

50240 

50280 

50290 

50300 

50320 

50340 

50360 

50365 

50370 

50380 

50390 

50392 

50393 

50394 

50395 

50396 

50398 

50400 

50405 

50500 

50520 

50525 

50526 

50540 

50551 

50553 

50555 

50567 

50559 

50561 

50670 

50572 

50574 

50575 

50576 

50678 

50580 


MOO 


Sta- 
tus 


A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

X 

X 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Repair  umMical  lesion  

Repair  umbHical  lesion 

Repair  umbiticai  lesion  

Repair  umMical  lesion  

Repair  umt)ilical  lesion  ..«, 

Repair  of  abdominal  wal 

Omental  flap 

Abdomen  surgery  procedure 

Exploration  of  kidney 

Drainage  of  kidney  abscess 

Drainage  of  kklney 

Exploration  of  kklney 

ReNDOval  of  kklney  stone 

Inciskxi  of  kkjr>ey ... 

Inciskxi  of  kkjney 

Removal  of  kklney  stone 

RerTKival  of  kklney  stone 

Renx>vai  of  kklney  stone ~ 

Revise  kklney  bkxxl  vessels 

Expk>ration  of  kklney 

Expkxe  and  drain  kklney  

Removal  of  kidney  stone 

Exptoratton  of  kklney 

Bkipsy  of  kklney 

Bkjpsy  of  kklney 

Removal  of  kklney 

Removal  of  kidney 

Removal  of  kklney 

Removal  of  kidr>ey  &  ureter  

Removal  of  kidney  &  ureter  

Partial  removal  of  kklr«y 

Removal  of  kklney  leskm 

Removal  of  kklney  lesk)n 

Removal  of  donor  kklney 

RenrKjval  of  dorxw  kklney  

Removal  of  kklney 

Transpiantatkjn  of  kklney 

Transplantatk>n  of  kklney 

Remove  transplanted  kklney 

Reimplantatk>n  of  kklney 

Drainage  of  kklney  lesk)n 

Insert  kidr>ey  drain 

Insert  ureteral  tube 

Injectk>n  for  kklney  x-ray 

Create  passage  to  kklney  '... 

Measure  kklney  pressure  ....'_;. 

Ctiange  kidney  tut)e  !.... 

Revision  of  kidney/ureter 

Revtsk>n  of  kidney/ureter , 

Repair  of  kklney  wound  

Ckise  kidney-skin  fistula 

Repair  renal-atxtonien  fistula  ... 
Repair  renal-abdon>en  fistula  ... 
Revisk)n  of  horseshoe  kklney  .. 

Kklney  endoscopy 

Kidney  endoscopy 

Kklney  endoscopy  &  bk)psy 

Kidney  endoscopy  &  treatment 
Renal  endoscopy;  radiotracer  .. 
Kidney  endoscopy  &  treatment 

Kklney  endoscopy :. 

Kidney  endoscopy 

Kklney  endoscopy  &  bkjpsy 

Kklney  endoscopy 

Kklney  endoscopy  &  treatmer^ 
Renal  endoscopy;  radk>tracer  .. 
Kidney  endoscopy  &  treatment 


Voik 
VUs 

Practee 
exper^se 
RVUs  2 

Ma^ 

practKe 

RVUs 

Total 

Global 
penod 

u 

di 

9.59 

5.32 

0.78 

15.69 

090 

s 

22.16 

8.67 

1.79 

32.62 

090 

s 

18.13 

8.40 

0.97 

27.50 

090 

s 

9.94 

5.54 

128 

16.76 

090 

s 

8.34 

9.10 

0.59 

18.03 

090 

s 

4.59 

3.70 

0.76 

9.05 

090 

s 

6.62 

3.46 

0.81 

10.89 

777 

s 

0.00 

0.00 

0.00 

0.00 

YYY 

s 

10.18 

9.66 

1.14 

20.98 

090 

s 

12.55 

6.88 

0.86 

20.29 

090 

s 

13.95 

7.26 

0.63 

21.84 

090 

N 

14.64 

9.92 

0.90 

26.46 

090 

s 

18.20 

12.39 

1.22 

31.81 

090 

s 

19.84 

14.08 

1.37 

3529 

090 

s 

19.36 

13.01 

1.37 

33.74 

090 

s 

24.32 

17.06 

1.64 

43.02 

090 

s 

14.14 

12.34 

1.16 

27.64 

090 

s 

20.81 

15.13 

1.46 

37.40 

090 

s 

15.28 

10.46 

1.36 

27.10 

090 

s 

15.17 

11.03 

125 

27.45 

090 

s 

15.78 

11.07 

1.07 

27.92 

090 

s 

16.30 

12.94 

127 

30.51 

090 

s 

18.34 

17.24 

1.65 

3723 

090 

s 

2.66 

2.64 

022 

5.52 

000 

N 

12.83 

5.70 

0.70 

1923 

090 

s 

16.16 

13.46 

1.45 

31.07 

090 

s 

19.14 

16.70 

1.72 

37.56 

090 

s 

20.79 

18.60 

1.86 

4125 

090 

s 

21.34 

16.84 

1.67 

39.85 

090 

s 

23.59 

17.94 

1.76 

43.29 

090 

s 

20.47 

16.18 

1.72 

38.37 

090 

s 

14.79 

10.# 

1.17 

26.94 

090 

s 

13.84 

8.97 

1.20 

24.01 

090 

s 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

10.85 

12.63 

2.26 

25.74 

090 

s 

27.35 

24.72 

429 

56.36 

090 

s 

32.90 

31.05 

3.93 

67.88 

090 

s 

11.23 

11.20 

1.94 

24.37 

090 

s 

16.67 

10.23 

1.73 

28.63 

090 

s 

3.28 

1.71 

0.15 

5.14 

000 

N 

5.65 

2.39 

020 

8.24 

000 

N 

6.% 

3.04 

026 

10.26 

000 

N 

0.77 

0.56 

0.05 

1.38 

000 

N 

5.21 

3,37 

0.29 

8.87 

000 

N 

2.11 

0.51 

0.06 

2.67 

000 

N 

1.48 

0.54 

0.05 

2.07 

000 

S 

18.27 

13.81 

1.38 

33.46 

090 

S 

22.70 

17.48 

1.76 

41.94 

090 

S 

18.47 

12.60 

1.66 

32.73 

090 

s 

16.11 

10.46 

1.52 

28.09 

090 

s 

20.82 

12.75 

2.01 

35.58 

090 

s 

22.40 

7.47 

2.35 

32.22 

090 

s 

19.36 

13.56 

1.56 

34.48 

090 

s 

5.66 

2.21 

021 

8.08 

000 

s 

6.06 

1.68 

0.17 

7.91 

000 

s 

6.60 

4.75 

0.46 

11.81 

000 

s 

6.69 

4.76 

0.50 

11.95 

000 

s 

6.86 

1.35 

0.14 

8.35 

000 

s 

7.67 

5.18 

0.50 

13.35 

000 

s 

9.65 

1.47 

0.14 

1126 

000 

s 

10.47 

7.33 

0.76 

18.56 

000 

s 

11.14 

7.16 

0.65 

18.95 

000 

s 

14.14 

10.04 

0.98 

25.16 

000 

s 

11.11 

8.79 

0.78 

20.68 

000 

s 

11.48 

3.83 

120 

16.51 

000 

s 

11.99 

3.62 

0.35 

15.96 

000 

s 

<  All  numenc  CPT  HCPCS  CopyngM  1993  Amencan  Mectcal  Assooabon. 
>  ■  Indicales  roduciwn  0>  Pracbc*  ExpaoM  RVUs  at  a  rmuH  ol  OBRA  1999. 
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ADDENDUM  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


HCPCS' 


50590 
50600 
50605 
50610 
50620 
50630 
50650 
50660 
50684 
50686 
50688 
50690 
50700 
50715 
50722 
50725 
50727 
50728 
50740 
50750 
50760 
50770 
50780 
50782 
50783 
50785 
50800 
50810 
50815 
50820 
50825 
50830 
50840 
50845 
50860 
50900 
50920 
50930 
50940 
50951 
50953 
50955 
50957 
50959 
50961 
50970 
50972 
50974 
50976 
50978 
50980 
51000 
51005 
51010 
51020 
51030 
51040 
51045 
51050 
51060 
51065 
51080 
51500 
51520 
51525 
51530 
51535 


MOD 


Sta- 
tus 


Descriptk>n 


Fragmenting  of  kklney  stor>e  .. 

Exptoratkm  of  ureter 

Insert  ureteral  support 

Removal  of  ureter  stone 

Removal  of  ureter  stone 

Removal  of  ureter  stone 

Removal  of  ureter 

Removal  of  ureter 

Injectkin  for  ureter  x-ray  ......... 

Measure  ureter  pressure  ... 

Change  of  ureter  tube 

Injectkxi  for  ureter  x-ray  

ReviskMi  of  ureter 

Release  of  ureter 

Release  of  ureter „ 

Release/revise  ureter 

Revise  ureter 

Revise  ureter 

Fuskxi  of  ureter  &  kklney 

Fuskm  of  ureter  &  kidney 

Fuskjn  of  ureters 

Splicing  of  ureters  

Reimplant  ureter  in  bladder .... 
Reimplant  ureter  in  bladder .... 
Reimplant  ureter  in  bladder .... 
Reimplant  ureter  in  bladder .... 

Implant  ureter  in  bowel „... 

Fuskxi  of  ureter  &  bowel 

Urine  shunt  to  bowel  

Construct  bowel  bladder  „. 

Construct  bowel  bladder  

Revise  urine  ftow 

Replace  ureter  by  bowel  

Appendico-veskx>storny 

Transplant  ureter  to  skin  

Repair  of  ureter  

Closure  ureter/skin  fistula 

Ctosure  ureter/bowel  fistula .... 

Release  of  ureter 

Erxloscopy  of  ureter 

Endoscopy  of  ureter 

Ureter  endoscopy  &  biopsy  .... 
Ureter  endoscopy  &  treatment 

Ureter  endoscopy  &  tracer 

Ureter  endoscopy  &  treatment 

Ureter  endoscopy  

Ureter  endoscopy  &  catheter  . 
Ureter  endoscopy  &  biopsy  .... 
Ureter  endoscopy  4  treatment 

Ureter  endoscopy  &  tracer 

Ureter  endoscopy  4  treatment 

Drainage  of  bladder 

Drainage  of  bladder 

Drainage  of  bladder 

Incise  &  treat  bladder 

Incise  &  treat  bladder 

Incise  &  drain  bladder 

Incise  bladder,  drain  ureter  .... 

Removal  of  bladder  stone 

Removal  of  ureter  stone 

Removal  of  ureter  stone 

Drainage  of  bladder  abscess  . 

Removal  of  bladder  cyst  

Removal  of  bladder  lesion  

Removal  of  bladder  lesion  

Removal  of  bladder  lesion  

Repair  of  ureter  lesk>n 


Work 
RVUs 


9.73 

14.94 

14.56 

15.03 

14.33 

14.11 

16.55 

18.65 

0.77 

1.53 

1.15 

1.17 

1426 

17.80 

1528 

17.31 

7.65 

1125 

17.31 

18.34 

17.31 

18.34 

17.31 

18.43 

19.38 

19.36 

1325 

18.34 

18.34 

20.37 

26.48 

29.62 

18.34 

19.74 

14.15 

12.72 

13.37 

17.81 

13.62 

5.90 

6.31 

6.83 

6.87 

4.45 

6.12 

722 

6.97 

927 

9.14 

5.16 

6.93 

0.79 

1.03 

2.57 

6.11 

6.11 

4.13 

6.11 

6.11 

8.14 

8.14 

5.47 

9.65 

8.79 

12.92 

11.45 

11.64 


PractKe 
expense 
RVUs  2 


1022 

9.80 

6.18 

11.90 

11.62 

12.85 

12.20 

12.63 

0.50 

0.37 

0.39 

0.32 

12.71 

11.37 

10.43 

12.18 

5.43 

7.99 

13.17 

1420 

13.62 

15.40 

13.93 

13.93 

13.93 

15.59 

14.83 

12.71 

19.98 

19.18 

30.88 

21.16 

13.47 

14.02 

11.04 

10.09 

9.63 

12.64 

10.01 

1.69 

1.68 

2.58 

2.53 

3.42 

2.65 

523 

1.56 

7.09 

6.48 

4.10 

3.16 

0.49 

0.47 

0.98 

6.93 

4.58 

•6.58 

5.02 

7.20 

•11.27 

7.16 

5.24 

6.94 

8.62 

10.79 

9.35 

7.77 


Mal- 

practKe 

RVUs 


0.98 
1.02 
0.61 
1.18 
1.17 
126 
122 
1.55 
0.05 
0.04 
0.04 
0.03 
1.30 
1.51 
1.99 
1.77 
0.52 
0.78 
1.90 
127 
1.50 
1.55 
1.48 
1.48 
1.48 
1.82 
1.53 
1.77 
2.78 
2.53 
3.37 
2.30 
1.37 
1.37 
1.17 
1.16 
1.00 
123 
0.96 
0.17 
0.16 
025 
025 
029 
026 
0.53 
0.16 
0.66 
0.63 
0.49 
0.30 
0.05 
0.04 
0.11 
0.72 
0.43 
0.76 
0.51 
0.71 
120 
0.72 
0.58 
122 
0.88 
1.07 
1.03 
1.15 


Total 


20.93 

25.76 

21.35 

28.11 

27.12 

2822 

29.97 

32.83 

1.32 

1.94 

1.58 

1.52 

2627 

30.68 

27.70 

3126 

13.60 

20.02 

32.38 

33.81 

32.43 

35.29 

32.72 

33.84 

34.79 

36.77 

29.61 

32.82 

41.10 

42.08 

60.73 

53.08 

33.18 

35.13 

26.36 

23.97 

24.00 

3168 

24.59 

7.76 

8.15 

9.66 

9.65 

8.16 

9.03 

12.98 

8.69 

17.02 

16.25 

9.75 

10.39 

1.33 

1.54 

3.66 

13.76 

11.12 

11.47 

11.64 

14.02 

20.61 

16.02 

1129 

17.81 

1829 

24.78 

21.83 

20.56 


Gtobal 
period 


090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
010 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 


Up- 
date 


•  All  numenc  CPT  HCPCS  Copyngm  1993  Ameocai  Medcal  Association. 
>' indcala*  raducbon  or  Practice  Expensa  RVUs  as  a  rasuN  o(  OBRA  1993. 
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AfXXNOUM  B.— ROATivE  VALUE  UNITS  <RVUs)  AND  RELATED  I NFORMATior*— Continued 


HCPCS' 


MOD 


sta- 
tus 


Desciiption 


l/OftC 

VUs 

Practice 

expense 
RVUS2 

Mat- 
practice 
RVUs 

Tot^ 

QIabal 
period 

date 

14.50 

10.83 

1.18 

26.51 

090 

S 

19.82 

12.40 

1.32 

33.54 

090 

S 

20.23 

16.02 

1.69 

37.94 

090 

S 

22.41 

15.83 

1.64 

39.88 

090 

S 

20.24 

23.12 

227 

53.63 

090 

S 

28.51 

20.17 

2.06 

50.74 

090 

S 

32.58 

25.40 

2.45 

60.43 

090 

S 

30.55 

24.79 

2.59 

57.93 

090 

S 

34.63 

34.18 

3.38 

72.19 

090 

S 

36.67 

3528 

3.49 

75.44 

090 

S 

35.66 

30.97 

4.36 

70.99 

090 

S 

0.89 

0.28 

0.03 

1.20 

000 

S 

1.14 

0.30 

0.03 

1.47 

000 

s 

1.61 

0.27 

0.02 

1.90 

000 

S 

0.89 

0.22 

0.02 

1.13 

000 

s 

1.00 

0.38 

0.04 

1.42 

010 

s 

1.48 

0.58 

0.06 

2.12 

010 

S 

3.78 

2.68 

027 

6.73 

000 

s 

1.98 

0.46 

0.05 

2.49 

000 

s 

0.00 

0.38 

0.04 

0.42 

000 

s 

1.53 

0.64 

0.07 

224 

000 

s 

1.53 

1.02 

0.11 

2.66 

000 

s 

0.00 

0.49 

0.05 

0.54 

000 

S 

1.73 

0.82 

0.08 

2.63 

000 

s 

1.73 

1.31 

0.13 

3.17 

000 

S 

0.00 

0.15 

0.01 

0.16 

000 

S 

0.85 

0.26 

0.03 

1.14 

000 

s 

0.85 

0.41 

0.04 

1.30 

000 

S 

0.00 

0.00 

0.00 

0.00 

000 

0 

0.00 

0.00 

0.00 

0.00 

000 

0 

O.0Q 

0.00 

0.00 

0.00 

000 

0 

0.00 

0.21 

0.02 

023 

000 

S 

1.99 

0.35 

0.04 

1.98 

000 

S 

1.59 

056 

0.06 

221 

000 

s 

0.00 

0.42 

0.05 

0.47 

000 

S 

1.63 

0.53 

0.06 

2.22 

000 

S 

1.63 

0.95 

0.11 

2.69 

000 

S 

0.00 

0.39 

0.04 

0.43 

000 

s 

1.55 

0.66 

0.07 

228 

000 

S 

1.55 

1.05 

0.11 

2.71 

000 

S 

0.00 

1.35 

0.14 

1.49 

000 

S 

1.11 

0.60 

0.06 

1.77 

000 

S 

1.11 

1.95 

020 

326 

000 

S 

0.00 

0.8B 

0.10 

0.98 

000 

s 

1.55 

0.56 

0.06"^ 

2.19 

000 

S 

1.55 

1.46 

0.16 

3.17 

000 

S 

0.00 

0.45 

0.05 

0.50 

000 

S 

1.62 

a52 

0.05 

2.19 

000 

S 

1.62 

a97 

0.10 

2.69 

000 

S 

16.49 

12.15 

1.49 

30.13 

090 

s 

16.86 

7.47 

1.33 

25.66 

090 

s 

9.89 

9.32 

127 

20.48 

090 

s 

1253 

11.13 

1.50 

24.86 

090 

s 

9.16 

10.83 

1.10 

21.09 

090 

s 

1129 

7.70 

0.92 

19.91 

090 

s 

14.15 

UJDQ 

128 

26.51 

090 

s 

729 

5.02 

0.53 

12.84 

090 

s 

11.80 

11.78 

1.43 

25.01 

090 

s 

10.69 

7.59 

0.74 

19.02 

090 

s 

1426 

10.18 

2^ 

26.80 

090 

s 

2528 

19.16 

224 

46.68 

090 

s 

21.39 

21.64 

2.30 

45.33 

090 

s 

10.55 

7.54 

0.76 

18.85 

090 

s 

2.03 

1.34 

0.14 

3.51 

000 

s 

2.40 

222 

022 

4.84 

000 

s 

3.05 

2.85 

a2B 

6.18 

000 

s 

3.05 

1.92 

0.20 

5.17 

000 

s 

51550 

51S55 

51S65] 

51570 

51575 

51SB0 

51SB5] 

51580 

51585 

51596 

51597 

51600 

51605 

51610 

51700 

51705 

51710 

51715 

51720 

51725 

51725 

51725 

51726 

51726 

51726 

51736 

51736 

51736 

51739 

51739 

51739 

51741 

51741 

51741 

51772 

51772 

51772 

51785 

517B5 

51785 

51792 

51792 

51792 

51795 

51795 

51795 

51797 

51797 

51797 

51800 

51820 

51840 

51841 

51845 

51860 

51865 

51880 

51900 

51920 

51925 

51940 

51960 

51980 

52000 

52005 

52007 

52010 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 

Tc" 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


A 
A 
A 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
0 
D 
D 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Partial  rerrxMal  of  bladder  ....... 

Partiai  pemoval  a(  t>iadder  ....... 

Revise  bladder  &  ureter(s) 

Removal  of  bladder _ 

Removal  of  bladder  &  rx)des  .. 
Remove  bladder  revise  tract  .. 
Removal  of  bladder  &  rxides  .. 
Remove  bladder  revise  tract  .. 
Remove  biaMer,  revise  tract  .. 
Remove  bladder,  create  pouch 
Removal  of  pelvic  stnx:tures  ... 

Injection  for  bladder  x-ray  

Preparation  for  bladder  x-ray  .. 

Injeoiion  for  bladder  x-ray  

Irrigation  of  bladder  _ 

Ctnnge  of  bladder  tube  _ 

Ctiange  of  bladder  tutte  _ 

Endoscopic  injecton/implani  ... 
Treatment  of  t»ladder  lesion  .... 

Simple  cystometrogram 

Simple  cystometrogram  ._ 

Simjale  cystometrogram  ^ 

Cornptex  cystometrogram  

ComisleK  cystometrogram  „ 

Comptex  cystometrogram  

Urine  flow  measurement 

Urine  flow  measurement 

Urirw  flow  measurement 

Sound  record  of  urine  stream  . 
Soured  record  of  urine  stream  . 
Sound  record  of  urine  stream  . 

Eledro-uroftowmetry,  first 

Electo-uroflowmetry,  first 

ElecVo-uroflowmetry,  first 

Urethra  pressure  profile  

Ureltva  pressure  profile  „ 

Ure9«a  pressure  profile  

ArwVurinary  muscle  study 

ArwVurinary  muscle  study 

ArtaVuiinary  muscle  study 

Urinary  reflex  study  _ , 

Urinary  reflex  study  

Urinary  reflex  study  

Urine  voiding  pressure  study  . 
Urirw  voiding  pressure  study.  . 
Urine  voiding  pressure  study  . 
Intraabdominal  pressure  test .. 
Intraabdominal  pressure  test .. 
Intraabdominal  pressure  test .. 
Revision  of  t>laddef^jrethra  .... 

Revision  of  urinary  tract  ._ 

Attach  Wadder/urettwa 

Attact>  t>ladder/urettna 

Repair  bladder  neck _ 

Repair  of  bladder  wourxl  _ 

Repair  o4  bladder  wound  _ 

Repair  <3<  bladder  opening 

Repair  Wadder/vagina  lesion  .. 
Close  tjladder-uterus  fistula  ... 
Hysterectomy/bladdeT  repair  ;. 
Correcfon  of  bladder  defect ... 
Revision  of  bladder  &  bowel  .. 

Constouct  t>ladder  opening 

Cystoscopy  _ 

Cystoscopy  &  ureter  cattieter . 

Cystoscopy  and  biopsy 

Cystoscopy  &  dud  cattieter  ... 


■  AM  numfic  CPl  HCPCS  CopyngN  1993  Am«nc«n  Mwtcil  Aaaocialion. 
>' IndKatts  radudian  o(  Practica  ExpcHM  RVUs  as  •  rmuR  ol  oertA  1999. 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


HCPCS' 


52204 
52214 
52224 
52234 
52235 
52240 
52250 
52260 
52265 
52270 
52275 
52276 
52277 
52281 
52283 
52285 
52290 
52300 
52305 
52310 
52315 
52317 
52318 
52320 
52325 
52330 
52332 
52334 
52335 
62336 
62337 
62338 
62339 
62340 
52450 
52500 
52510 
62601 
62606 
62612 
62614 
52620 
52630 
62640 
52650 
62700 
63000 
63010 
63020 
63025 
63040 
63060 
63080 
63085 
53200 
53210 
53215 
53220 
53230 
53235 
53240 
53250 
63260 
53265 
53270 
53275 
53400 


MOD 


Sta- 
tus 


Description 


Cystoscopy 

Cystoscopy  and  treatment  ..... 
Cystoscopy  and  treatment  .... 

Cystoscopy  and  treatment  

Cystoscopy  and  treatment  .... 
Cystoscopy  and  treatment  .... 

Cystoscopy  &  radiotracer 

Cystoscopy  &  treatment 

Cystoscopy  A  treatment 

Cystoscopy  4  revise  urettira  . 
Cystoscopy  &  revise  urettira  . 
Cystoscopy  and  treatment  .... 
Cystoscopy  and  treatment  .... 
Cystoscopy  and  treatment  .... 
Cystoscopy  and  treatment  .... 
Cystoscopy  and  treatment  .... 

Cystoscopy  and  treatment  

Cystoscopy  arxj  treatment  

Cystoscopy  and  treatment  

Cystoscopy  and  treatment  .... 
Cystoscopy  and  treatment  .... 

Remove  bladder  stone , 

Remove  t)ladder  stone 

Cystoscopy  and  treatment  .... 
Cystoscopy,  stone  removal  .... 

Cystoscopy  and  treatment  

Cystoscopy  and  treatment  

Create  passage  to  kidney  

Endoscopy  of  urinary  tract  

Cystoscopy,  stone  rerrxjval  ... 
Cystoscopy,  stone  removal  .... 

Cystoscopy  and  treatment  

Cystoscopy  and  treatment  

Cystoscopy  and  treatment  

Incision  of  prostate 

Revision  of  bladder  neck 

Dilation  prostatic  urethra  

Prostatectomy  (furp)  

Control  postop  bleeding  

Prostatectomy,  first  stage 

Prostatectomy,  second  stage  . 

Remove  residual  prostate  

Remove  prostate  regrowth 

Relieve  bladder  contracture  ... 

Prostatectomy 

Drainage  of  prostate  abscess 

Incision  of  urettira 

Incision  of  urethra 

Incision  of  urethra 

Incision  of  urettwa 

Drainage  of  urettva  abscess  .. 
Drainage  of  urethra  at^scess  .. 
Drainage  of  urinary  leakage  ... 
Drainage  of  urinary  leakage  ... 

Biopsy  of  urethra 

Removal  of  urethra 

Removal  of  urethra 

Treatment  of  urethra  lesion  .... 

Removal  of  urethra  lesion 

Removal  of  urettua  lesion 

Surgery  for  urettwa  pouch 

Removal  of  urethra  gland 

Treatnient  of  urethra  lesion  .... 
Treatment  of  urettva  lesion  .... 

Removal  of  urethra  gland 

Repair  of  urethra  defect  

Revise  urethra,  1st  stage 


All  numene  CPT  HCPCS  CopyngM  1993  Ameocan  Me<)cal  Association. 
Indicates  reAiction  ol  Pra^tica  E>peft««  RVUs  as  a  result  oi  OBRA  1993. 


Worfc 
RVUs 


2.40 
3.75 
3.17 
4.68 
5.51 
9.83 
4.55 
3.96 
2.97 
3.88 
4.75 
3.97 
6.24 
2.83 
3.78 
3.65 
4.64 
5.41 
5.37 
2.84 
527 
6.79 
9.29 
4.75 
6.23 
5.10 
2.86 
4.88 
6.93 
6.96 
8.06 
7.42 
8.92 
7.86 
7.13 
7.91 
6.11 

11.64 
7.59 
7.13 
6.11 
6.11 
6.62 
6.11 

10.69 
6.38 
2.03 
3.05 
1.79 
1.14 
6.08 
2.61 
5.94 
9.78 
2.62 

11,84 

14.75 
6.65 
9.14 
9.71 
6.10 
5.75 
2.96 
3.10 
2.96 
4.42 

11.92 


Practice 
expense 
RVUs  2 


2.41 
2.83 
2.93 
4.76 

•7.67 

10.77 
2.89 
2.13 
1.36 
3.51 
3.46 
463 
4.87 
2.34 
1.53 
2.97 
2.37 
3.51 
3.54 
3.02 
4.12 
6.26 
7.97 
4.91 
7.09 
3.51 
3.25 
3.37 
4.74 

•9.45 
•10.34 
5.99 
5.99 
521 
5.05 
7.52 
7.73 

12.00 
3.36 

•9.39 
7.17 
5.39 
•10.36 
6.50 
729 
3.34 
1.78 
3.56 
0.83 
0.81 
1.87 
0.52 
4.02 
6.83 
1.11 
6.71 

10.11 
4.82 
8.02 
5.08 
4.38 
4.09 
1.13 
1.90 
0.85 
2.40 
7.55 


Mal- 
practice 
RVUs 


0.24 
028 
029 
0.46 
0.82 
1.05 
0.29 
022 
0.14 
0.35 
0.34 
0.45 
0.48 
023 
0.15 
0.30 
0.24 
0.36 
0.35 
0.30 
0.40 
0.60 
0.78 
0.48 
0.69 
0.35 
0.32 
0.34 
0.46 
1.00 
1.09 
0.58 
0.58 
0.51 
0.50 
0.73 
0.75 
1.17 
0.33 
1.00 
0.69 
0.52 
1.14 
0.63 
0.78 
0.34 
0.17 
0.37 
0.09 
0.08 
0.19 
0.07 
0.45 
0.71 
0.12 
0.68 
0.97 
0.50 
0.80 
0.50 
0.45 
0.40 
0.16 
022 
0.18 
025 
0.77 


Total 


5.05 

6.86 

6.39 

9.90 

14.00 

21.65 

7.73 

6.31 

4.47 

7.74 

8.55 

S.05 

11.59 

5.40 

5.46 

6.92 

725 

928 

926 

6.16 

9.79 

13.65 

18.04 

10.14 

14.01 

8.96 

6.43 

8.69 

11.13 

17.41 

19.49 

13.99 

15.49 

13.57 

12.68 

16.16 

14.59 

24.81 

1128 

17.52 

13.97 

12.02 

18.12 

1324 

18.76 

10.06 

3.98 

6.98 

2.71 

2.03 

8.14 

320 

10.41 

17.32 

3.85 

1923 

25.83 

11.97 

17.96 

15.29 

10.93 

1024 

4.25 

5.22 

3.99 

7.07 

2024 


Global 
period 


000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
010 
090 
000 
000 
090 
010 
090 
090 
000 
090 
090 
090 
090 
090 
090 
090 
010 
010 
010 
010 
090 


Up- 
date 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


HCPCS" 


53406 

53410 

53415 

53420 

53425 

53430 

53440J 

53442 

53443 

53445 

53447 j 

53449 

53450 

53480 

53502 

53S05 

53510 

53515 

53520 

53600 

53601 

53605 

53620 

53621 

53640 

53660 

53661 

53665 

53670 

53675 

53800 

53899 

54000 

54001 

54015 

54050 

54055 

54056 

54057 

54060 

54065 

54100 

54105 

54110 

54111 

54112 

54115 

54120 

54125 

54130 

54135 

54150 

54152 

54160 

54161 

54200 

54205 

54220 

54230 

54231 

54235 

54240 

54240 

54240 

54250 

54250 

54250 


MOD 


tc 

26 


TC 
26 


Sta- 
tus 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
X 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Descnption 


Revise  urethra.  2nd  stage  ..... 

Recofwtruction  of  urethra , 

Reconrtruction  of  urethra 

Recorwfruct  urethra,  stage  1 
Reconstruct  urethra,  stage  2 

Recor»struct)on  of  urethra 

Correct  t)<adder  functKin  _ 

Remove  penr«al  prosttiesis  . 

Reconstruction  of  urethra 

Correct  unr>e  How  control  

Remove  artificial  sphincter  ... 

Correct  artificial  sphincter 

Revision  of  urethra _ 

Revision  of  urethra _ 

Repair  of  urethra  injury  ._ 

Repair  of  urethra  injury  

Repair  of  urethra  injury  ._ 

Repair  of  urettva  injury  ._ 

Repair  of  urethra  defect  _ 

Dilate  urettva  stricture  ..._ 

Dilate  urethra  stricture  . 

Dilate  urethra  stricture  . 

Dilate  urettva  stncture  . 

Dilate  urethra  stncture  . 

Relieve  bladder  retention  

Dilatoon  of  urethra _ 

Dilation  of  urettva _ 

Dilation  of  urethra _ 

Insert  urinary  cattwter  . 

Insert  urinary  cattwter  . 

Urinalysis,  glass  test  _ 

Urology  surgery  procedure  ... 

Sliltmg  of  prepuce  _ 

Slitting  of  pxepuce  _ 

Drain  penis  lesion _ 

Destruction,  pems  lesion(s)  .. 
Destruokon,  penis  lesion(s)  .. 
Cryosurgery,  penis  lesion(s) 
Laser  surg,  penis  lesion(s)  ... 
Excision  of  penis  le5ion(s)  ... 
Desfruc^on,  penis  lesion(s)  .. 

Biopsy  of  penis 

Bia(3sy  of  penis 

Treatment  of  penis  lesion  . 

Treat  penis  lesion,  graft  

Treat  penis  lesion,  graft  

Treatment  of  penis  lesion 

Partial  removal  of  penis  

Removal  of  perns  

Remove  penis  &  nodes 

Remove  penis  &  nodes 

Circumcision  _ 

Circtimcision 

Circumcision  

Circumcision 

Treatment  of  penis  lesion 

Treatment  of  penis  lesion 

Treat?T»nt  of  penis  lesion 

Prepare  penis  study  

Dynamic  cavemosometry 

Penile  injection  

Penis  study 

Penis  study 

Penis  study 

Penis  study 

Penis  study 

Penis  study 


Woitt 
RVUs 


13.85 

15.76 

18.71 

13.43 

15.35 

15.71 

11.62 

7.76 

19.19 

13.30 

12.51 

926 

5.78 

6.77 

759 

759 

9.68 

12.85 

8.30 

122 

0.99 

129 

1.64 

1.36 

1.61 

0.72 

0.73 

0.77 

0.51 

1.49 

0.00 

0.00 

1.51 

2.16 

522 

120 

120 

1.20 

1.20 

1.90 

2.40 

1.92 

3.49 

9.77 

13.17 

15.31 

5.74 

9.34 

12.94 

19.13 

25.29 

1.80 

2.29 

2.46 

3.26 

1.02 

7.28 

2.45 

1.35 

2.51 

1.20 

0.00 

1.32 

1.32 

0.00 

2.24 

2.24 


Practice 
expense 
RVUs  2 


10.50 
a66 

12.00 

11.00 
9.35 
724 

1329 
5.90 

10.14 
*  18.86 
926 
8.50 
2.77 
2.47 
5.03 
524 
7.06 
9.13 
5.96 
0.33 
029 
0.47 
0.48 
0.38 
0.58 
028 
025 
0.36 
022 
0.48 
0.00 
0.00 
0.64 
0.85 
0.84 
0.38 
0.62 
0.54 

•1.84 
1.18 
2.50 
0.66 
1.02 
6.10 
9.28 

10.96 
4.23 
6.54 

11.69 

14.82 

17.95 
0.551 
1.84 
1.68 
2.19 
0.32 
5.17 
1.60 
1.35 
1.78 
0.43 
0.49 
0.52 
1.01 
0.30 
0.51 
0.81 


Mal- 
practice 
RVUs 


Total 


122 
0.B5 
1.16 
1.06 
0.89 
0.77 
1.41 

aes 

1.08 

2.05 

0-90 

0.83 

027 

025 

a57 

0.52 

0.67 

0.89 

0.57 

0.03 

0.03 

0.05 

O.CB 

0.04 

0.06 

0.03 

0.03 

0.04 

0.02 

0.05 

0.00 

0.00 

0.07 

0.09 

0.09 

0.03 

0.06 

0.04 

021 

0.12 

025 

0.07 

.0.11 

0£2, 

0.98 

1.15 

0.44 

0.63 

1.18 

1.33 

1.76 

0.05 

020 

021 

0.23 

0.03 

0.51 

0.17 

0.13 

0.18 

0.04 

0.06 

0.06 

0.12 

0.03 

0.05 

0.08 


25.57 

2527 

31.87 

25.49 

25.59 

23.72 

26.32 

14.34 

30.41 

3421 

22.67 

18.59 

8.82 

9.49 

12.89 

13.05 

17.41 

22.87 

14.83 

1.58 

1.31 

1.81 

2.17 

1.78 

225 

1.03 

1.01 

1.17 

0.75 

2.02 

0.00 

0.00 

222 

3.10 

6.15 

1.61 

1.88 

1.78 

325 

320 

5.15 

2.65 

4.62 

16.49 

23.43 

27.42 

10.41 

16.51 

25.81 

35.28 

45.00 

2.40 

4.33 

4.35 

5.68 

1.37 

12.96 

4.22 

2.83 

4.47 

1.67 

0.55 

1.90 

2.45 

0.33 

2.80 

3.13 


GlObel 
period 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
XXX 
YYY 
010 
010 
010 
010 
010 
010 
010 
010 
010 
000 
010 
090 
090 
090 
090 
090 
090 
090 
090 
010 
010 
010 
010 
010 
090 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 


Up- 
date 


s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 

0 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 

8 

s 
s 
s 
s 
s 

3 

s 
s 


'  All  numenc  OPT  HCPCS  CopyngW  1993  Amefican  MedKal  AjsooaJion. 
'•  Indicates  reduc«ionolPr»clic»Ej<p«ns«  RVUs  as  a  result  olOBRA  1993. 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


HCPCS ^ 


54300 
54304 
54308 
54312 
54316 
54318 
54322 
54324 
54326 
54328 
54332 
54336 
54340 
54344 
54348 
54352 
54360 
54380 
54385 
54390 
54400 
54401 
54402 
54405 
54407 
54409 
54420 
54430 
54435 
54440 
54450 
54500 
54505 
54510 
54620 
54530 
54635 
54550 
54660 
54600 
54620 
54640 
54645 
54650 
54660 
54670 
54680 
5470O 
54800 
54E20 
54830 

54860 
54861 
54900 
54901 
56000 
56040 
56C41 
55060 
55100 
56110 
56120 
55150 
55175 
56180 
56200 


MOO 


Sta- 
tus 


A 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
D 
A 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


Revision  of  penis  _ 

Revision  of  penis  — 

Recofwtrjction  of  urethra 

Reconstruction  of  urethra „ 

Reconstruction  of  urethra 

RecoRStnxtion  of  urethra ;., 

Reconstnxbon  of  urethra 

Reconstruct  on  of  urethra . 

Reconstruction  of  urethra 

Revise  penis,  urethra 

Revise  pems,  urethra  . 

Revise  penis,  urethra  , 

Seoorxtary  ureltval  surgery 

Secondary  urethral  surgery 

Secondary  urethral  surgery 

Reconstruct  urethra,  penis  ...._ , 

Penis  plastx:  surgery 

Repair  penis  

Repair  penis  .. .......a . _.„ 

Repair  penis  and  l)tedder 

Insert  semi-rigid  prosthesis  

Insert  self-contd  prosttiests  „ 

Rerrwve  per«;  prosthesis  — 

Insert  nuitti-comp  prostfiesis  

Remove  mutti-oomp  prosthesis 

Revise  penis  prostfwsis  

Revlsioo  of  penis _ 

Revision  of  penis .'. 

Revision  of  penis 

Repair  of  penis 

Preputial  stretetiing _ 

Biopsy  of  testis  .„ „ „ 

Biopsy  of  teste  „ 

Renwval  of  testis  lesion 

Removal  of  testis _ 

Removal  of  tesfo _ „ 

Extensive  testis  surgery  _ _ 

Exploration  tor  testis „ 

Exploration  lor  testis 

Reduce  testis  torsion 

Susper^ior  of  testis „ 

Susper«ion  of  testis 

Suspemion  of  testis,  stage  2 

Orchiopery  (lowler-stephens)  

Revision  of  testis „ 

Repair  testis  injury .'. „ 

Relocation  of  testis(es) 

Drairwge  of  scrotum 

Biopsy  of  epididymis  

Exploralion  of  epidkiymis  

Remove  epididymis  lesion  

Renxjve  epididymis  lesion 

Removal  of  epididymis  

Renwval  of  epKidynris  

Fusion  of  spermatic  ducts 

Fusion  of  spermatic  ducts „ 

Drainage  of  hydrocele „ 

Remeval  of  hydrocele  

Removal  of  hydroceles :.. 

Repa»  of  hydrocele _.. 

Drainage  of  scrofejm  abscess  

Explore  scrotum  _ _ 

Removal  of  scrotum  lesion _ 

Removal  of  scrotum _ 

Revision  of  saolum _ 

Revision  of  scrotum _ ; 

Incision  of  sperm  duct | 


Woik 
RVUs 


10.16 

1226 

11.71 

13.31 

16.15 

10.59 

12.48 

16.63 

14.97 

14.96 

16.35 

19.16 

8.65 

15.39 

16.55 

24.11 

11.52 

12.73 

14.91 

2120 

8.68 

9.78 

8.77 

1277 

12.75 

11.66 

10.87 

9.66 

569 

0.00 

1.13 

1.32 

3.45 

5.30 

4.98 

8.13 

11.56 

7.44 

10.58 

6.66 

4.74 

6.62 

0.00 

11.05 

4.85 

0.00 

11.66 

3.42 

236 

4.77 

5.13 

607 

6.08 

8.63 

12.75 

17.49 

1.45 

521 

7.46 

627 

2.05 

5.34 

4.83 

6-69 

4.98 

10.18 

4.19 


Practice 
expense 
RVUs  2 


6.96 

8.78 

5.91 

9.47 

11.47 

7.61 

7.69 

11.10 

10£3 

10.84 

12.66 

19.00 

6.14 

16.79 

11.75 

16.38 

7.10 

9.52 

10.58 

13.72 

•12.09 

M5.97 

6.07 

•19.55 

11.34 

9.07 

7.83 

7.07 

420 

0.00 

0.69 

0.44 

1.88 

3.06 

5.37 

7.40 

8.63 

5.31 

7.31 

4.67 

336 

7.91 

0.00 

7.91 

3.44 

COO 

8.28 

0.91 

1.99 

2e5 

3.55 

4.89 

523 

7.38 

9.(» 

12.43 

040 

4.93 

755 

418 

0.64 

352 

1.81 

5.51 

4.54 

6.91 

1.99 


Mal- 
practice 
RVUs 


0.88 

0.91 

0.75 

0.92 

1.13 

1.12 

0.75 

1.09 

1.04 

125 

1.14 

1.42 

0.60 

1.11 

1.15 

1.51 

0.74 

0.78 

0.90 

1.60 

128 

1.75 

0.59 

2.12 

1.11 

0.88 

0.88 

0.70 

0.39 

0.00 

0.07 

0.05 

0.22 

0.38 

0.53 

0.78 

1.03 

0.62 

0.82 

0.49 

0.33 

0.92 

0.00 

0.92 

0.34 

0.00 

0.81 

0.11 

0.19 

029 

0.39 

0.49 

0.51 

0.73 

0.88 

121 

0.04 

056 

0.82 

0.51 

0.07 

0.37 

021 

0.58 

0.49 

0.83 

020 


Total 


18.00 

21.93 

18.37 

23.70 

28.75 

19.32 

20.92 

27.82 

26.54 

27.05 

30.15 

39,58 

15,39 

3329 

29.45 

41.98 

19.36 

23.01 

26.39 

36.52 

22.05 

27.50 

15.43 

34.44 

2520 

21.61 

19.58 

17.43 

1028 

0.00 

1.89 

1.81 

5.55 

8.74 

10.88 

16.31 

2122 

13.37 

18.71 

11.82 

8.43 

15.45 

0.00 

19.88 

8.63 

0.00 

20.75 

4.44 

4.54 

7.71 

9.07 

10.45 

11.82 

16.74 

22.68 

31.13 

1.89 

10.70 

15.83 

9.96 

2.76 

923 

6.85 

12.78 

10.01 

17.92 

6.38 


GloM 
penod 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
010 
090 
090 
090 
090 
090 
090 
090 
010 
090 
090 
090 
090 
090 
090 
010 
000 
090 
090 
090 
090 
090 
090 
090 
000 
090 
090 
090 
010 
090 
C90 
090 
090 
090 


Up- 
date 


S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 

0 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 

e 

s 
s 
s 
s 
s 
s 
s 
s 
s 


090tS 


'  «l  numeric  OPT  HCPCS  CopyngW  1993  Amencan  Meac*  Assocabon. 
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HCPCS' 


MOO 


sta- 
tus 


Description 


lofV 
\/Us 

Practice 

expense 

RVUs  2 

Mal- 
practice 
RVUs 

Total 

G:ot>al 
penod 

up- 
date 

3^5 

2.66 

028 

6.19 

090 

s 

3.55 

2.74 

0.27 

6.56 

000 

s 

8.34 

6.63 

0.63 

15.60 

090 

s 

3.95 

2.64 

0.32 

6.91 

010 

s 

5.34 

4.37 

0.51 

10.22 

090 

s 

5.78 

3.15 

0.52 

9.45 

090 

s 

5.51 

5.26 

0.61 

11.38 

090 

s 

6.32 

4.45 

0.45 

11.22 

090 

s 

7.33 

4.59 

0.92 

12.84 

090 

s 

6.14 

4.36 

0.56 

11.06 

090 

s 

7.68 

5.66 

0.60 

13.94 

090 

s 

11.39 

7.30 

0.77 

19.46 

090 

s 

4.87 

4.48 

0.38 

9.73 

090 

s 

1.59 

1.52 

0.15 

3.26 

000 

s 

4.46 

3.41 

0.34 

8.21 

010 

s 

7.62 

3.55 

0.37 

11.54 

090 

s 

7.79 

5.68 

0.55 

14.02 

090 

s 

16.43 

12.90 

1.46 

30.79 

090 

s 

21.45 

18.08 

1.79 

41.32 

090 

s 

25.94 

17.88 

1.96 

45.78 

090 

s 

28.79 

25.48 

2.45 

56.72 

090 

s 

13.14 

13.74 

1.36 

28.24 

090 

s 

14.46 

14.72 

1.46 

30.64 

090 

s 

21.45 

16.78 

1.63 

39.86 

090 

s 

22.95 

19.37 

1.90 

44.22 

090 

s 

27.03 

25.38 

2.47 

54.88 

090 

s 

13.48 

7.21 

0.71 

21.40 

090 

s 

17.28 

11.82 

1.21 

30.31 

090 

s 

21.89 

24.79 

2.42 

49.10 

090 

s 

0.00 

0.00 

0.00 

0.00 

000 

N 

0.00 

0.00 

0.00 

0.00 

YYY 

s 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

3.62 

•4.63 

1.04 

9.29 

010 

s 

3.72 

•5.64 

1.29 

10.65 

010 

s 

4.16 

•5.73 

1.33 

11.22 

010 

s 

5.75 

5.59 

1.17 

12.51 

010 

s 

4.42 

•5.66 

1.21 

11.29 

010 

8 

3.84 

•4.94 

0.96 

9.74 

010 

s 

3.84 

•5.02 

1.19 

10.05 

010 

s 

5.66 

•7.24 

1.62 

14.52 

010 

s 

14.02 

9.49 

2.09 

25.60 

010 

s 

5.66 

4.81 

1.04 

11.51 

010 

s 

9.03 

6.45 

1.49 

16.97 

010 

s 

12.19 

8.56 

0.85 

21.70 

010 

s 

14.16 

10.12 

2.34 

26.62 

010 

3 

6.13 

4.94 

1.02 

12.09 

090 

s 

6.24 

4.56 

0.95 

11.75 

090 

s 

7.96 

5.28 

1.12 

14.36 

090 

s 

6.32 

4.45 

0.45 

11.22 

090 

s 

9.81 

5.13 

1.19 

16.13 

090 

s 

11.78 

6.16 

1.43 

19.37 

090 

s 

12.03 

9.26 

1.95 

23.24 

090 

s 

10.80 

8.08 

1.76 

20.64 

090 

3 

11.66 

8.52 

1.86 

22.04 

090 

s 

14.01 

9.47 

2.02 

25.50 

090 

s 

2.42 

2.01 

0.44 

4.87 

000 

3 

2.88 

2.01 

0.44 

5.33 

000 

3 

3.17 

3.81 

0.86 

7.84 

000 

S 

3.55 

3.81 

0.86 

822 

000 

s 

3.89 

•5.49 

1.31 

10.69 

000 

3 

3.12 

2.01 

0.44 

5.57 

000 

3 

3.47 

•5.91 

1.51 

10.89 

000 

s 

4.08 

3.84 

0.43 

8.35 

000 

s 

4.37 

4.98 

0.50 

9.85 

000 

3 

4.94 

2.80 

0.19 

7.93 

000 

3 

5.24 

3.97 

0.46 

9.67 

000 

3 

55250 

55300 

55400 

55450 

55500 

55520 

55530 

55535 

55540 

55600 

55605 

55650 

55680 

55700 

55705 

55720 

55725 

55801 

55810 

55812 

55815 

55821 

55831 

55840 

55842 

55845 

55860 

55862 

55865 

55870 

55899 

55970 

55980 

56300 

56301 

56302 

56303 

56304 

56305 

56306 

56307 

56308 

56309 

56311 

56312 

56313 

56315 

56316 

56317 

56320 

56322 

56323 

56324 

56340 

56341 

56342 

56350 

56351 

56352 

56353 

56354 

56355 

56356 

56360 

56361 

56362 

56363 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

C 

N 

N 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Removal  of  sperm  duct(s) 

Preparation,  sperm  duct  x-ray 

Repair  of  sperm  duct 

Ligation  of  sperm  duct 

Removal  of  hydrocele  

Removal  of  sperm  cord  lesion  

Revise  spermatic  cord  veins  

Revise  spermatic  cord  veins  

Revise  hernia  4  sperm  veins 

Incise  sperm  duct  pouch 

Incise  sperm  duct  pouch 

Rerifove  sperm  duct  pouch 

Remove  sperm  pouch  lesion  

Biopsy  of  prostate  

Biopsy  of  prostate  

Drainage  of  prostate  abscess  

Drainage  of  prostate  abscess  

Removal  of  prostate 

Extensive  prostate  surgery 

Extensive  prostate  surgery 

Extensive  prostate  surgery 

Removal  of  prostate 

Removal  of  prostate 

Extensive  prostate  surgery 

Extensive  prostate  surgery 

Extensive  prostate  surgery 

Surgical  exposure,  prostate  

Extensive  prostate  surgery 

Extensive  prostate  surgery 

Electroejacutation 

Gertital  surgery  procedure 

Sex  transformation,  m  to  f 

Sex  trarreformation,  f  to  m 

Pelvis  laparoscopy,  dx  

Laparoscopy:  tubal  cautery 

Laparoscopy:  tubal  block  y.... 

Laparoscopy;  excise  lesions  

Laparoscopy;  lysis 

Pelvic  laparoscopy;  biopsy 

Laparoscopy;  aspiration  

Laparoscopy;  remove  adnexa 

Laparoscopy;  hysterectomy  

Laparoscopy;  remove  myoma  ..... 
Laparoscopic  tymph  node  biof>  ... 
Laparoscopic  tymphadenectomy' 
Laparoscopic  lymphadenectomy 

Laparoscopic  appendectomy  

Laparoscopic  hemia  repair 

Laparoscopic  hernia  repair 

Laparoscopy,  spermatic  veins  .... 

Laparoscopy,  vagus  nerves  

Laparoscopy,  vagus  nerves  

Lajsaroscopy,  cholecystoenter .... 
Laparoscopic  cholecystectomy  .. 
Laparoscopic  cholecystectomy  .. 
Laparoscopic  cholecystectomy  .. 

Hysteroscopy;  diagnostic  

Hysteroscopy;  biopsy  

Hysteroscopy;  lysis 

Hysteroscooy;  resect  septum 

Hysteroscopy;  remove  myoma  .. 
Hysteroscopy;  rerrrove  irnpact  .... 

Hysteroscopy;  at)lation  

Peritoneoscopy 

Peritoneoscopy  w/biopsy 

Peritoneoscopy  w/cholangk) 

Peritoneoscopy  w/b«opsy 


'  M  numenc  OPT  HCPCS  Copynghl  1993  American  Medical  AssooaMn. 
' '  Indcaies  reduction  oi  PracOce  E  tpense  RVUs  as  a  resuK  ol  OBRA  1993. 
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HCPCS' 


56399 
56405 
56420 
56440 
56441 
56501 
56615 
56605 
56606 
56620 
56625 
56630 
56631 
56632 
56633 
56634 
56637 
56640 
56700 
56720 
56740 
36800 
56805 
56810 
57000 
57010 
57020 
57061 
57065 
57100 
57105 
57108 
57110 
57120 
i7130 
57135 
57150 
17160 
!  17170 
i7180 
ii7200 
117210 
!.7220 
(7230 
17240 
!i7250 
!>7260 
17265 
J  7268 
!7270 
!7280 
97282 
^7288 
!7289 
!7291 
!7292 
!7300 
!7305 
!7307 
17310 
17311 
17320 
57330 
57335 
57400 
57410 
57415 


ADDENDUM  B.-flELATIVE  VALUE  UNITS  (RVUS)  AND  REIATED  lNFORMATK>»-COfltinued 


MOD 


Sta- 
tus 


C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A' 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Oescnption 


Laparoscopy  procedure  . 

I  4  d  of  vufvj^perineum 

Drainage  of  gland  abscess 

Surgery  for  vufva  lesion  

Lysts  of  labial  te$ion{s) 

Destmction,  vufva  lesion(s) 
Destruction,  vutwa  tesion(s) 
Biopsy  of  vulva^perineum  „ 
Biopsy  of  vulva/perineum  ... 

Partial  rema/al  ol  vulva 

Complete  removal  of  vulva 
Extensive  vu^/a  surgery 
Extensive  vu>va  surgery 
Extensive  vutva  surgery 
Exterjsive  vutva  surgery 
Extensive  vulva  surgery 
Extensive  vu*va  surgery 
Extensive  vuKfa  surgery 

Parttal  removal  o«  hymen 

Incision  of  hymen  _ 

RerTX)ve  vagina  gland  lesion 

Repair  of  vagina  ._ 

Repair  clitoris 

Repair  of  penr«um „... 

Expioration  of  vagina 
Drainage  of  pelvic  abscess  . 

Drairvage  of  pe»vic  fluid 

Destruction  vagma  tesion(s) 
Destruction  vagma  tesion(s) 

Biopsy  of  vagirw 

Biopsy  of  vagma  ._ 

Partial  removal  of  vagina  .... 

Removal  of  vagirui  

Closure  of  vagir>a  .„ 

Remove  vagina  lesion 

Remove  vagina  lesion 

Treat  vagina  mtection 

Insertion  of  pessary 

Fitting  of  diaphragm/cap 

Treat  vaginal  bleeding 

Repair  of  vagma  .„ 

Repair  vagina/perineum 

Revision  of  urethra _., 

Repair  of  u-ethrai  lesion  _.. 
Repair  biadder  4  vagina  ... 
Repair  rectum  4  vagina 

Repair  of  wagtna 

Extensive  repair  of  vagina 

Repair  of  bowel  bulge  

Repair  of  bowel  pouch  

Suspension  of  vagvia 

Flepair  of  vaginal  prolapse  _ 

Repair  biadder  defect 

Repair  biadder  &  vagina  „. 

Construction  of  vagina  

Construct  vagma  with  graft  

Repair  rectum-vagina  fistula  .... 
Repair  rectum-wagffia  fistula  _.. 

Fistula  repair  &  colostomy „. 

Repair  urethrovaginal  lesion  .„. 
Repair  urethrova^ra;  lesion" .... 
Repair  biadder-vagina  lesion  ... 
Repair  Wadder-vagma  lesion  ... 

Repair  vagina  _ 

Dilation  of  vagna  .._ 

Pelvic  examination  

Removal  vaginal  foreign  body  ._ 


'  AH  rHimefic  CPT  HCPCS  CopyngM  1993  Amen<»,  Medcal  AMociaSon. 
♦  *  Indicates  f«fc)Cfio»i  ol  Practice  Expense  RVUs  as  a  resu*  d  OeRA  1993. 


Wort( 
RVUs 


0.00 
1.41 
1.35 
2^ 
1.94 
1.50 
1.87 
087 
0.43 
6.76 
7.52 
10.63 
14.77 
16  84 
1262 
16.76 
18.83 
20.31 
2.45 
0.69 
364 
3.77 
15.66 
4.01 
2.95 
5.47 
1.52 
121 
2.59 
0.S8 
1.66 
575 
13.63 
680 
2.43 
2.67 
0.95 
0.90 
0.92 
1.55 
3.72 
4.78 
3.91 
5.13 
5.46 
5.02 
7.67 
7.44 
621 
7.44 
£.44 
8.15 
J  2.48 
8.47 
7A4 
12.48 
6.89 
8.79 
10.16 
6.17 
7.31 
7.41 
11.80 
921 
OM 
0.60 
0.92 


Practice 
expense 
RVUs? 


0.00 
0.77 
0.81 
266 
1.67 
0.55 
•2.80 
0.69 
0.35 
6.54 
•9  63 
•14.84 
•19.94 
•21.56 
•16.15 
•21.45 
21.66 
2017 
1.84 
0.49 
2.90 
2.95 
11.88 
2,65 
2.05 
2.68 
0.66 
0.83 
•3  32 
0.63 
1.59 
534 
797 
7.07 
2.65 
1.95 
0.19 
025 
0.32 
0.56 
2.74 
3.31 
449 
3.88 
"7.16 
•7.19 
875 
•9.52 
7.10 
6.91 
8.62 
8.82 
10.84 
•8.47 
5.41 
6.62 
800 
7.63 
6.18 
4.37 
5.64 
•9.48 
8.38 
6.99 
0.33 
0.36 
0.36 


Mal- 
practice 
RVUs 


0.00 

0.15 

0.13 

0.53 

0.30 

0.11 

0.67 

0.15 

008 

1.42 

2.15 

3.32 

456 

4.56 

3.32 

4.56 

4.56 

4.41 

0.35 

0.11 

0.56 

0.58 

1.39 

0.52 

0.35 

0.52 

0.14 

0.17 

0.75 

0.13 

0.33 

1.11 

1.78 

1.53 

0.56 

0.38 

0.04 

0.05 

0-06 

0.11 

0.61 

0.66 

0.81 

0.65 

1.62 

1.71 

190 

2.13 

1.52 

1.46 

1.87 

191 

138 

1.14 

120 

1.40 

1.68 

1.58 

129 

0.49 

0.41 

1.37 

0.82 

0.82 

0.06 

0.05 

0.05 


Total 


0.00 
2.33 
2.29 
6.01 
3.91 
2.16 
5.34 
1.71 
0.86 
1472 
19.30 
28.79 
;}9.27 
42.96 
32.09 
42.77 
45.05 
44.89 
4.64 
129 
7.10 
7.30 
28.93 
7.18 
5.35 
8.67 
2.32 
221 
6.66 
1.74 
3.58 
12.20 
23.38 
15.40 
5.64 
5.00 
1.18 
120 
130 
222 
707 
8.75 
921 
966 
1423 
13.9? 
1832 
19.09 
14.83 
15  81 
I8.d3 
18  88 
2470 
1608 
14,15 
2050 
16.67 
18  OO 
17,63 
1103 
13.36 
1826 
21.00 
17.02 
123 
1.01 
1,33 


Qofcai 

penod 


YYY 
010 
010 
010 
010 
010 
010 
000 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
010 
000 
010 
010 
090 
010 
010 
090 
000 
010 
010 
000 
010 
090 
090 
090 
010 
010 
000 
000 
000 
010 
090 
090 
090 
090 
09C 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
010 


Up- 
date 


S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 

s 
s 
s 

3 
S 
S 
S 
S 

s 
s 
s 
s 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

S 

3 

3 

3 

3 

3 

3 

S 

3 

S 

3 

3 

S 

S 

3 

S 

3 

3 

3 

3 
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HCPCS' 


57452 
57454 
57460 
57500 
57505 
57510 
57511 
57513 
57520 
57530 
57540 
57546 
57560 
57556 
57556 
57700 
57720 
57800 
57820 
58100 
58120 
68140 
68145 
58150 
68162 
68180 
68200 
68210 
68240 
58260 
58262 
58263 
68267 
58270 
58275 
58280 
58285 
58300 
58301 
58310 
58311 
58321 
58322 
58323 
68340 
58345 
58350 
58400 
58410 
68620 
58540 
58600 
58606 
68611 
68615 
58700 
58720 
58740 
58750 
58752 
58760 
58770 
56800 
58806 
58820 
58822 
58826 


MOD 


Sta- 
tus 


Descfiplton 


Examination  o<  vagina 

Vagina  examination  &  t)iopsy  . 

Leep  procedure  „... 

Biopsy  (A  cervix 

Endocervicai  curettage 

Cauterization  of  cervix 

Cryocautery  ot  cervix  

Laser  surgery  of  cervix 

Conization  of  cervix 

Removal  of  cervix 

Removal  of  residual  cervix 

Remove  cervix,  repair  pelvis  .. 

Removal  of  residual  cervix 

Remove  cervix,  repair  vagina 
Remove  cen/ix,  repair  txnvel .. 

Revision  of  cervix  ...„ 

Revision  of  cervix 

DKation  of  cervical  canal 

D&c  of  residual  cervix  

Biopsy  of  uterus  hning  ...„ 

Dilation  and  curettage  (d&c)  .. 

Removal  of  utenjs  lesion  

Removal  of  uterus  lesion  

Total  hysterectomy 

Total  hysterectomy 

Partial  hysterectomy 

Extensive  hysterectomy  

Extensive  hysterectomy  

Removal  of  pelvis  contents  .... 

Vaginal  hysterectomy 

Vaginal  hysterectomy 

Vaginal  hysterectomy 

Hysterectomy  &  vagirtt  repair 
Hysterectomy  &  vagirui  repair 
Hysterectomy,  revise  vagina  .. 
Hysterectomy,  revise  vagina  .. 

Extensive  hysterectomy  

Insert  irrtrauterine  device 

Remove  intrauterine  device  ... 

Artificial  insemination 

Artificjal  insemination 

Artificial  insemination 

Artificial  inseminatipn „.. 

Sperm  washing „ 

Inject  for  uterusAube  x-ray  

Reopen  fallopian  tube 

Reopen  faHopian  tube  

Suspension  of  uterus  

Suspension  of  uterus  

Repair  of  ruptured  uterus 

Revision  of  uterus  

Division  of  fallopian  tube 

Division  of  fallopian  tube 

Ligate  oviduct(s) 

Occlude  faHopian  tube<s)  

Removal  of  fallopian  tube  

Removal  of  ovary/tube(s)  

Revise  fallopian  tut)e(s) 

Repair  oviduct(3)  

Revise  ovarian  tut3e(s)  

Remove  tutal  otjstruction  

Create  new  tubal  opening 

Drainage  of  ovarian  cyst(s)  .... 
Drainage  of  ovarian  cyst(s)  .... 
Drainage  of  ovarian  abscess  . 
Drainage  of  ovarian  abscess  . 
Transposition,  ovary(s) 


'  All  num«oc  CJT  MCPCS  Copynght  1 993  Amencan  Medcal  AasoclUion. 
'  •  indicain  rMuctian  of  Practica  Ejtpansc  RVUs  as  a  rwuB  01 OBRA  1 993 


Wortc 
RVUs 


1.00 
1.28 
2.86 
0.98 
1.10 
1.87 
1.87 
1.87 
3.46 
4.47 
6.08 
6.70 
4.96 
8.23 
7.64 
3.34 
3.91 
0.78 
1.64 
072 
2.48 
7.69 
7.44 
13.14 
14.26 
9.16 
20.57 
2454 
29.11 
11.62 
13.21 
14.43 
14.10 
12.74 
14.15 
14.51 
17.64 
1.02 
0.74 
0.00 
0.00 
0.93 
1.11 
0.19 
0.89 
4.66 
0.97 
5.72 
6.86 
6.42 
8.68 
3.78 
3.33 
0.64 
3.89 
5.99 
6.27 
5.34 
8.92 
8.03 
7.24 
7.04 
3.81 
6.50 
4.00 
6.26 
5.69 


Practice 
expense 
RVUs  2 


0.66 

1.22 

2.04 

0.58 

0.64 

0.53 

0.86 

•2.82 

3.49 

3.65 

6.81 

4.63 

•6.83 

10.21 

9.56 

2.42 

2.79 

0.49 

•2.28 

0.67 

2.73 

8.42 

8.33 

9.68 

12.12 

9.87 

13.12 

17.97 

29.06 

9.49 

9.49 

10.43 

11.66 

10.43 

11.14 

10.62 

11.73 

0.78 

0.46 

0.00 

0.00 

0.72 

0.72 

0.14 

0.58 

3.53 

0.70 

5.70 

5.59 

4.29 

6.20 

•6.24 

•4.63 

0.48 

2.94 

6.40 

7.58 

•7.86 

6.38 

6.81 

5.17 

5.34 

2.71 

6.45 

2.79 

3.59 

4.07 


Mal- 
practice 
RVUs 


0.14 
0.26 
0.47 
0.12 
0.13 
0.09 
0.17 
0.68 
0.74 
0.79 
1.53 
1.04 
1.56 
2.19 
1.94 
0.34 
0.51 
0.10 
0.47 
0.14 
0.57 
1.73 
1.56 
2.10 
2.62 
2.13 
2.83 
3.91 
6.22 
2.09 
2.09 
2.24 
2.49 
2.24 
2.35 
2.33 
2.73 
0.13 
0.08 
0.00 
0.00 
0.15 
0.15 
0.03 
0.08 
0.41 
0.16 
1.17 
0.85 
1.00 
1.44 
1.40 
1.02 
0.10 
0.35 
1.32 
1.65 
1.90 
1.48 
0.94 
1.20 
1.12 
0.54 
1.38 
0.50 
0.82 
0.94 


Total 


1.80 

2.76 

6.37 

1.68 

1.87 

2.49 

2.90 

5.37 

7.68 

8.91 

14.42 

12.37 

13.36 

20.63 

19.13 

6.10 

72^ 

1.37 

4.39 

1.53 

5.78 

17.84 

17.33 

24.92 

29.00 

21.16 

36.62 

46.12 

64.38 

23.10 

24.79 

27.10 

28.25 

25.41 

27.64 

27.46 

32.10 

1.93 

1.28 

0.00 

0.00 

1.80 

1.98 

0.36 

1.55 

8.60 

1.83 

12.59 

13.30 

11.71 

16.32 

11.42 

8.98 

1.22 

/.1 8 

13.71 

15.50 

15.10 

16.78 

15.78 

13.61 

13.50 

7.06 

13.33 

7.29 

10.66 

10.70 


Global 
period 


000 
000 
000 
000 
010 
010 
010 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
010 
000 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
000 
000 
000 
000 
000 
000 
010 
010 
090 
090 
090 
090 
090 
090 
2ZZ 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 


Up- 
date 
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HCPCS' 


58900 

58920 

58925 

58940 

58943 

68950 

58951 

68952 

58960 

58970 

58972 

58974 

58976 

58999 

59000 

59012 

59015 

59020 

59020 

59020 

59025 

59025 

59025 

59030 

59050 

59100 

59120 

59121 

59130 

59135 

59136 

591 40 

59150 

59151 

59160 

59200 

59300 

59320 

59325 

59350 

59400 

69409 

59410 

59412 

59414 

59425 

59426 

59430 

59510 

59514 

59615 

59526 

59812 

59820 

59821 

59830 

59840 

59841 

59850 

59851 

59852 

59870 

59899 

60000 

60100 

60200 

6O220I 


ADDENDUM  B.-RELATtVE  VALUE  UNITS  (RVUS)  AND  RELATED  INFORMATION-Continued 


MOD 


TC 


TC 
26 


Sta- 
tus 


A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

C 

C 

C 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 


Description 


Biopsy  of  ovary(s)  

Partial  removal  of  ovary(s) 

Renwval  of  ovarian  cyst(s)  .... 

RerTX)val  of  ovary(s)  

Renwval  of  ovary(s)  

Resect  ovarian  malignarx:y  .... 

Resect  ovahan  malignancy  .... 

Resect  ovarian  malignancy  .... 

Exploration  of  abdomen  

Retrieval  of  oocyte  „, 

Fertilization  of  oocyte  

Transfer  of  embryo 

Transfer  of  embryo _, 

Genital  surgery  procedure 

Amniocentesis  _... 

Fetal  cord  puncture,  prenatal  . 

Chorion  biopsy  

Fetal  contract  stress  test 

Fetal  contract  stress  test 

Fetal  contract  stress  test  ...^... 

Fetal  norvstress  test .... 

Fetal  non-stress  test 

Fetal  non-stress  test 

Fetal  scalp  blood  sample 

Fetal  monitor  w/report 

Remove  uterus  lesion 

Treat  ectopic  pregnancy 

Treat  ectopic  pregnancy 

Treat  ectopic  pregnancy 

Treat  ectopic  pregnancy 

Treat  ectopic  pregnarx:y „ 

Treat  ectopic  pregnancy 

Treat  ectopic  pregnancy  ......... 

Treat  ectopc  pregnaricy „., 

D&c  after  delivery 

Insert  cervical  dilator  

Episiotomy  or  vaginal  repair  .... 

Revision  of  cervix 

Revision  of  cervix 

Repair  of  uterus 

Obstetrical  care  

Obstetrical  care  

Obstetrical  care  

Antepartum  manipulation  ........ 

Deliver  placenta 

Antepartum  care  only 

Antepartum  care  only 

Care  after  delivery 

Cesarean  delivery  , 

Cesarean  delivery  only „, 

Cesarean  delivery  , 

Remove  uterus  after  cesarean  , 

Treatment  of  miscarriage  

Care  of  miscarriage 

Treatment  of  miscarriage 

Treat  uterus  infection  

Abortion 

Abortion 

Abortion 

Abortion 

Abortion 

Evacuate  mole  of  uterus  

Maternity  care  procedure  

Drain  thyroid/tongue  cyst  

Biopsy  of  thyroid 

Remove  thyroid  lesion 

P«utial  removal  of  thyroid 


•  All  numeric  CPT  HCPCS  CopyhgW  1993  American  Medic*  Assooation 
»•  hdicaiea  reAKtion  o»  Prwaice  Expense  RVUs  as  a  result  o«  OBRA  1 993. 


\A/nrk 

Practice 

Mal- 

RVUs 

expense 

practice 

Total 

Global 

Up- 

RVUs 2 

RVUs 

period 

date 

5.65 

5.25 

1.08 

11.88 

090 

S 

6.35 

6.86 

1.43 

14.64 

090 

S 

6.47 

6.63 

1.40 

14.60 

090 

S 

6.61 

6.56 

1.34 

14.51 

090 

S 

17.68 

1224 

2.66 

32.58 

090 

s 

14.26 

11.37 

2.41 

28.04 

090 

s 

20.57 

18.54 

3.97 

43.08 

090 

s 

21.59 

18.31 

3.96 

43.86 

090 

s 

1026 

•13.12 

2.98 

26.36 

090 

s 

0.00 

0.00 

0.00 

0.00 

000 

N 

0.00 

0.00 

0.00 

0.00 

000 

N 

0.00 

0.00 

o.m 

0.00 

000 

N 

0.00 

0.00 

0.M 

0.00 

000 

'n 

0.00 

0.00 

0.00 

0.00 

YYY 

s 

1.31 

0.98 

0.18 

2.47 

000 

s 

3.49 

2.65 

0.31 

6.46 

000 

s 

222 

121 

0.10 

3.53 

000 

s 

0.67 

•1.38 

029 

2.34 

000 

s 

0.00 

0.51 

0.10 

0.61 

000 

s 

0.67 

•0.87 

0.19 

1.73 

000 

s 

0.54 

0.61 

0.12 

127 

000 

s 

0.00 

0.22 

0.04 

0.26 

000 

s 

0.54 

0.39 

0.08 

1.01 

000 

s 

2.01 

1.60 

021 

3.82 

000 

s 

1.56 

0.82 

0.16 

2.53 

XXX 

s 

6.03 

4.19 

0.97 

11.19 

090 

s 

7.19 

7.95 

1.52 

16.66 

090 

s 

7.07 

6.44 

1.08 

13.69 

090 

s 

7.97 

6.03 

0.71 

14.71 

090 

s 

13.14 

9.96 

1.16 

2426 

090 

s 

«./9 

629 

1.46 

16.64 

090 

s 

5.15 

4.71 

0.29 

10.15 

090 

s 

6.41 

4.68 

1.06 

12.06 

090 

s 

7.32 

8.71 

0.65 

16.68 

090 

s 

2.69 

2.96 

0.53 

6.18 

010 

s 

0.80 

0.56 

0.11 

1.46 

000 

s 

2.44 

1.00 

0.10 

3.54 

000 

s 

2.51 

1.80 

0.41 

4.72 

000 

s 

4.12 

2.92 

029 

7.33 

000 

s 

5.00 

3.58 

0.83 

9.41 

000 

s 

2122 

15.16 

3.61 

39.89 

s 

13.43 

9.59 

222 

25.24 

s 

14.60 

10.42 

2.42 

27.44 

MMM 

s 

1.73 

1.23 

029 

325 

MMM 

s 

1.63 

1.16 

027 

3.06 

s 

4.08 

2.91 

0.67 

7.66 

MMM 

s 

6.99 

4.99 

1.15 

13.13 

s 

2.03 

0.38 

0.07 

2.48 

s 

23.93 

17.09 

3.96 

44.98 

s 

16.56 

11.11 

2.68 

2925 

s 

16.73 

11.95 

2.76 

31.44 

s 

8.64 

3.85 

0.89 

13.38 

s 

3.13 

3.65 

0.78 

7.56 

090 

s 

3.77 

3.79 

0.78 

8.34 

090 

s 

4.31 

2.75 

0.63 

7.69 

090 

s 

6.03 

4.58 

0.63 

11.14 

090 

s 

2.94 

326 

0.70 

6.90 

010 

s 

328 

3.79 

0.77 

7.84 

010 

s 

5.52 

4.04 

0.86 

10.42 

090 

s 

5.68 

4.33 

0.89 

10.90 

090 

s 

;.79 

5.57 

1.28 

14.64 

090 

s 

4.13 

2.94 

0.68 

7.75 

090 

s 

0.00 

0.00 

0.00 

0.00 

YYY 

s 

1.73 

0.61 

0.09 

2.43 

010 

N 

0.98 

1.06 

0.12 

2.16 

000 

N 

8.93 

6.09 

1.05 

16.07 

090 

s 

9.97 

8.63 

1.63 

2023 

090 

s 

63750 
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HCPCS' 


MC3D 


Sta- 
tus 


Desciiption 


^0* 

VUs 

Practice 
expense 
RVUs  2 

Mal- 
practice 
RVUs 

Totrt 

Qtobel 
period 

Up- 
date 

11.78 

10.61 

1.94 

24.33 

090 

S 

15.83 

10.70 

1^98 

28.51 

090 

s 

12.16 

9.14 

1.75 

23.06 

090 

s 

14.32 

1228 

228 

28.88 

090 

s 

15.57 

13.80 

2.56 

31.95 

090 

s 

16.87 

19.42 

3.11 

39.40 

090 

s 

14.65 

3.17 

0.34 

18.16 

090 

s 

16.62 

14.13 

2.57 

33.32 

090 

s 

5.61 

•739 

1.12 

14.12 

090 

s 

8.09 

5.10 

0.96 

14.15 

090 

s 

15.57 

11.49 

234 

29.40 

090 

s 

19.46 

11.52 

236 

33.34 

090 

s 

20.15 

1329 

2.59 

36.03 

090 

s 

17.30 

13.69 

2.49 

33.48 

090 

s 

15.89 

12.18 

2-10 

30.17 

090 

s 

18.72 

14.43 

2.37 

35.52 

090 

s 

16.31 

11.59 

1.90 

29.80 

090 

s 

18.40 

10.83 

223 

31.46 

090 

s 

0.00 

0.00 

0.00 

0.00 

YYY 

s 

1.60 

1.08 

0.17 

2.85 

000 

s 

1.51 

0.89 

0.17 

2.57 

000 

s 

1.53 

127 

020 

3.00 

000 

s 

1.71 

2.05 

022 

3.98 

000 

N 

1.53 

124 

0.15 

2.92 

000 

N 

2.12 

1.90 

0.19 

421 

000 

N 

0.90 

0.50 

om 

1.43 

000 

N 

8.28 

6.97 

125 

16.50 

090 

S 

7.43 

622 

1.16 

14.81 

777 

S 

4.40 

•6.42 

127 

12.09 

000 

s 

10.92 

12.18 

224 

25.34 

090 

s 

9.41 

6.02 

1.09 

16.52 

090 

3 

6.44 

5.01 

0.97 

12.42 

777 

S 

15.00 

1429 

2.59 

31.88 

090 

S 

16.55 

14.81 

2.66 

34.02 

090 

S 

11.53 

2.15 

037 

14.05 

090 

S 

13.82 

•17.69 

331 

34.82 

090 

s 

15.40 

16.37 

3.08 

34.85 

090 

s 

4.77 

•7.54 

1.55 

13.86 

000 

s 

10.16 

9.10 

1.65 

20.91 

090 

s 

11.15 

8.12 

1.46 

20.73 

090 

s 

13.14 

9.73 

1.71 

24.58 

090 

s 

20.86 

26.32 

4.83 

52.01 

090 

s 

25.05 

29.43 

5.11 

59.59 

090 

s 

20.77 

24.40 

4l5*. 

49.68 

090 

s 

20.77 

24.31 

4.43 

49.51 

090 

s 

23.03 

25.91 

4.73 

53.67 

090 

s 

2620 

24.68 

4.52 

55.40 

090 

s 

24.17 

18.91 

3.45 

46.53 

090 

s 

26.96 

20.05 

3.58 

50.59 

090 

s 

15.82 

13.11 

123 

30.16 

090 

s 

26J7 

20.95 

2.79 

50.11 

090 

s 

27.05 

20£9 

330 

51.04 

090 

s 

17.26 

14.81 

1.84 

33.91 

090 

s 

11.69 

•14.96 

2.57 

2922 

090 

s 

28.18 

30.38 

534 

63.90 

090 

s 

25.64 

19.39 

3.49 

48.52 

090 

s 

25.07 

20.98 

3.03 

49.08 

090 

s 

24.56 

20.66 

3.47 

48.69 

090 

s 

2626 

27.58 

4.92 

58.76 

090 

s 

27.05 

25.33 

4.02 

56.40 

090 

s 

21.02 

14.01 

2.56 

37.59 

090 

s 

16.96 

1524 

1.80 

34.00 

090 

s 

15.80 

11^ 

zie 

29.83 

090 

s 

17.12 

20.29 

3^ 

41.03 

090 

s 

13.74 

•17J6 

337 

34.97 

090 

s 

23.65 

27^ 

4.95 

S5.94 

090 

s 

24.53 

29.34 

5.34 

5921 

090 

s 

60225 

60240 

60245 

60246 

60252 

60254 

60260 

60270 

60260 

60261 

60500 

60502 

60505 

60520 

60540 

60545 

60600 

60605 

60699 

61000 

61001 

61020 

61026 

61050 

61055 

61070 

61105 

61106 

61107 

61108 

61120 

61130 

61140 

61150 

61151 

61154 

61156 

61210 

61215 

61250 

61253 

61304 

61305 

61312 

61313 

61314 

61315 

61320 

61321 

61330 

61332 

61333 

61334 

61340 

61343 

61345 

61440 

61450 

61458 

61460 

61470 

61480 

61490 

61500 

61501 

61510 

61512 


A 
A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Partial  removal  ot  Ihyrokl 

Removal  of  thyroid 

Partial  removal  c<  thyroid  , 

Partal  removal  rt  Itiyroid  

Removal  of  ttiyrotd  _ , 

Extensive  thyroid  surgery , 

Repeat  thyrotd  surgery 

Renwval  of  thyroid  

Remove  thyroid  duct  lesion  ... 
Remove  thyroid  duct  lesion  ... 
Exptore  parathyroid  glands  ... 

Re-explore  parathyroids 

Explore  parathyroid  glarxls  ... 

Rerrxjval  of  thymus  gland  

Explore  adrenal  gtarxj  

Explore  adrenal  gland  

Remove  carotid  tiody  lesion  .. 
Remove  carotKJ  t>ody  lesion  .. 
Endocnne  surgery  procedure 
Remove  cranial  cavity  fluid  ... 
Remove  aanial  cavity  fluid  ... 

RefTXJve  brain  cavity  fluid 

Injection  into  bram  canal  

Remove  brain  canal  fluid  

Injection  into  brain  carnal  

Brain  car^  shunt  procedure  . 

DnI  skun  for  eKaminatlon  

Dril  skull  for  exarrVsurgery  .... 

DnI  skull  for  implantation  

Dril  skull  for  drainage  

Pierce  skull  for  examination  .. 
Pierce  skull,  exam/surgery  .... 

Pierce  skull  for  biopsy  

Pierce  skull  for  drainage  

Pieroe  skull  for  drainage  

Pierce  skull,  remove  clot  

Pieroe  skull  for  drainage  

Pierce  skull;  implant  device  ... 

Insert  brain-fluid  device 

Pieroe  skull  &  exptore  

Pierce  skull  &  exptore  

Open  skull  for  exptoration  ...„ 
Open  skull  for  exptoration  ...;. 

Open  skull  for  drainage ^ 

Of>cn  skull  for  drainage 

Open  skull  for  drainage „.. 

Open  skull  for  drainage 

Open  skull  for  drainage 

Open  skull  for  drainage 

Decompress  eye  socket 

Explore/biopsy  eye  socket  ... 
ExpkMB  orbit;  remove  lesion 
Explore  orbit;  renxjve  object 

Relieve  cranial  pressure 

Incise  skull,  pressure  relief ... 

Relieve  cranial  pressure 

Incise  skull  for  surgery  

Incise  skull  for  surgery  

Incise  skull  for  brain  wound  . 

Incise  skull  for  surgery  

Incise  skull  for  surgery  

Incise  skull  for  surgery  

Incise  skull  for  surgery  

Removal  of  skull  lesion  

Remove  infected  skull  bone  . 

Removal  of  brain  leston  

Remove  brain  Hning  lesion  ... 


>  Ail  numeric  OPT  HCPCS  CopyngM  1 993  American  Medical  Association. 
>- Indicates  reduction  o(  Practice  Expense  RVUs  as  a  result  o«  06RA  1993 


Federal  Register  /  Vol.  58.  No.  230  /  Thursday.  December  2.  1993  /  Rules  and  Regulations    63751 


HCPCS' 


61514 

61516 

61518 

61519 

61520 

61521 

61522 

61524 

61526 

61530 

61531 

61533 

61534 

61535 

61536 

61538 

61539 

61541 

61542 

61543 

61544 

61545 

61546 

61548 

61550 

61562 

61556 

61557 

61558 

61559 

61563 

61564 

61570 

61571 

61575 

61576 

61580 

61581 

61582 

61583 

61584 

61585 

61590 

61591 

61592 

61595 

61596 

61597 

61598 

61600 

61601 

61605 

61606 

61607 

61608 

61609 

61610 

61611 

61612 

61613 

61615 

61616 

61618 

61619 

61624 

61626 

61680 


ADDENDUM  B.-RELATIVE  VALUE  UNITS  (RVUS)  AND  RELATED  iNFORMATIOf^-ContJnued 


MOD 


Sta- 
tus 


A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

C 

C 

C 

C 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 
A 
A 
A 
A 
A 
A 


Description 


Renxjval  of  brain  at)scess  .... 

Removal  of  brain  lesion  

Removal  of  brain  lesion  

Remove  brain  lining  lesion  ... 

Removal  of  bram  lesion  

Removal  of  brain  lesion  

Removal  of  brain  at>scess  .... 

Removal  of  brain  lesion  

Removal  of  brain  lesion  

Removal  of  brain  lesion  

Implant  bram  electrodes 

Implant  brain  electrodes 

Removal  of  brain  lesion  

Remove  brain  electrodes  

Removal  of  brain  lesion  

Renrxwal  of  brain  tissue  

Removal  of  txain  tissue  

Incision  of  brain  tissue  

Removal  of  brain  tissue  

Removal  of  brain  tissue  

Remove  &  treat  brain  lesion  , 

Excision  of  brain  tumor  

Removal  of  pituitary  gland  .... 

Removal  of  pituitary  gland  .... 

Release  of  skull  seams 

Release  of  skull  seams 

Incise  skull/sutures  

Incise  skull/sutures 

Excision  of  skull/sutures ! 

Excision  of  skull/sutures 

Exciston  of  skull  tumor  

Exciston  of  skull  tumor  

Remove  brain  foreign  txxJy  ... 

Incise  skull  for  brain  wound  .. 

Skull  base/brainstem  surgery 
Skull  base/brainstem  surgery 
Craniofacial  approach.  skuB  .. 
Craniofacial  approach,  skuH  .. 
Craniofacial  approach,  skull  ... 
Craniofacial  approach,  skull  ... 
Orbrtocranial  approach/skull  ... 
Ort)itocranial  approach/skull  ... 
Infratemporal  approach/skull  .. 
Infratemporal  approach/skull  .. 
Orbitocranial  approach/skull  ... 
Transtemporal  approach/skull 
Transcochlear  approach/skull 
Transcondylar  approach/skull 
Transpetrosal  approach/'skull  . 
Resect/exase  cranial  lesion  ... 
Resect/excise  cranial  lesion  ... 
Resect/excise  aanial  lesion  ... 
Resect/excise  cranial  lesion  ... 
Resect/excise  cranial  lesion  .... 
Resect/excise  cranial  lesion  .... 

Transect,  artery,  sinus 

Transect  artery,  sinus 

Transect,  artery,  sinus 

Transect,  artery,  sinus 

Remove  aneurysm,  sinus 

Resect/excise  lesion,  skull  

Resect/excise  lesion,  skull  

Repair  dura 

Repair  dura 

Occkjsion/embolization  cath .... 
Occlusion/emboliiatton  cath  .... 
Intracranial  vessel  surgery 

•  M  numeric  OPT  HCPCS  CopyngM  1993  Amencan  Medical  Assoc.at.on 
'   MealwreductKin  01  Practice  Expense  RVUs  as  a  result  olOBRA  1993. 


Work 
RVUs 


23.75 
23.09 
32.63 
34.22 
38.78 
39.92 
27.86 
2631 
30.04 
0.00 
.     20.73 
23.67 
19.34 
10.34 
29.76 
28.36 
30.38 
2725 
27.69 
20.85 
23.97 
34.88 
29.66 
20.37 
14.40 
1923 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
23.14 
24.82 
32.69 
3420 
29.22 
33.16 
30.10 
34.35 
3326 
3721 
40.47 
42.44 
38.49 
28.43 
34.55 
36.52 
32.18 
24.68 
26.45 
27.93 
37.41 
34.94 
40.66 
7.90 
23.69 
5.92 
17.77 
39.87 
30.70 
41.75 
15.79 
19.74 
20.37 
16.80 
36.86 


Practice 
expense 
RVUs? 


25.80 
26.77 
30.35 
31.57 
34.23 
33.34 
20.18 
27.76 
34.39 
0.00 
15.15 
1721 
6.45 
7.75 
22.20 
29.40 
23.22 
20.02 
20.13 
17.43 
28.50 
25.95 
27.31 
25.06 
11.94 
13.98 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
16.67 
18.52 
33.36 
28.54 
21.24 
24.11 
21.89 
24.97 
24.18 
27.05 
29.42 
30.86 
27.99 
20.67 
25.12 
26.55 
23.39 
17.94 
19.24 
20.31 
27.20 
25.41 
29.57 
5.74 
17.22 
4.30 
12.92 
28.99 
22.32 
30.36 
11.48 
14.35 
15.45 
12.74 
31.41 


Mak 

practice 

RVUs 


4.79 

4.62 

5.52 

5.83 

5.96 

5.92 

3.83 

521 

4.84 

0.00 

1.77 

3.37 

2.03 

1.26 

4.03 

5.03 

4.12 

3.82 

3.94 

2.52 

2.13 

4.85 

4.83 

4.07 

1.12 

2.73 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

3.09 

325 

5.11 

3.95 

4.15 

4.71 

427 

4.88 

4.73 

529 

5.74 

6.03 

5.47 

4.04 

4.91 

5.19 

457 

3.50 

3.76 

3.97 

5.31 

4.96 

5.77 

1.13 

3.37 

0.84 

2.53 

5.67 

4.36 

5.93 

2.24 

2.80 

1.81 

1.49 

5.85 


Total 


54.34 
54.48 
68.50 
71.62 
78.97 
79.18 
51.87 
59.28 
69.27 
0.00 
37,65 
44  .?5 
27.82 
19.35 
55.99 
62.79 
57.72 
51.09 
51.76 
40.80 
54.60 
65.68 
61.80 
49.50 
27.46 
35.94 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
42.90 
46.59 
71.16 
66.69 
54.61 
61.98 
56.26 
64.20 
62.17 
69.55 
75.63 
79.33 
71.95 
53.14 
64.58 
68.26 
60.14 
46.12 
49.45 
5221 
69.92 
65.31 
76.00 
14.77 
44.28 
11.06 
33.22 
7453 
57.38 
78.04 
29.51 
36.89 
37.63 
31.03 
74.12 


Gtobal 
period 


090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

ZZZ 

ZZZ 

ZZZ 

ZZZ 

090 

090 

090 

090 

090 

000 

000 

090 


Up- 
date 


S 
S 
S 
S 
S 
S 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 
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s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

N 
N 

s 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Cortinued 


HCPCS' 


MOD 


sta- 
tus 


Description 


Work 
RVU* 


Practice 
expense 
RVUS2 


Mal- 
practice 
RVUs 


TcM 


Global 

period 


Up- 
date 


61682 

61684 

61686 

61690 

61692 

61700 

61702 

61703 

61705 

61708 

61710 

61711 

61712 

61720 

61735 

61750 

61751 

61760 

61770 

61790 

61791 

61793 

61795 

61850 

61855 

61860 

61865 

61870 

61875 

61880 

61885 

61838 

62000 

62005 

62010 

62100 

62115 

62116 

62117 

62120 

62121 

62140 

62141 

62142 

62143 

62145 

62146 

62147 

62180 

62190 

62192 

62194 

62200 

62201 

62220 

62223 

62225 

622» 

622S6 

62258 

62266 

62260 

6227C 

62272 

62273 

62274 

62275 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

C 

C 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Ifltracranial  vessel  surgery  

Intracranial  vessel  surgery  

Irtacranial  vessel  surgery  

Irtracranial  vessel  surgery  

Intracranial  vessel  surgery  

Inner  skull  vessel  surgery  

Inner  skull  vessel  surgery  

Oamp  neck  artery  _ 

Revise  circulation  to  head 

Revise  circulation  to  head 

Revise  circulation  to  head 

Fusion  of  skull  arteries  

SkuN  or  spme  microsurgery 

Inose  skull/bram  surgery 

Irvtse  skull/bram  surgery 

Incise  skull:  bram  biopsy  

Brain  t)iopsy  wrtt^  cat  scan  

Implant  txain  electrodes 

Incise  skull  for  treatment 

Treat  trigeminal  nerve  

Treat  trigeminal  tract  

Focus  radiation  beam 

Bram  surgery  using  computer  .. 

Implant  neuroelectrodes 

Implanl  neuroelectrodes 

Implant  neuroelectrodes 

Implant  neuroelectrodes 

Implant  neuroelectrodes 

Impiant  rwuroetectrodes 

RevseAemove  neuroelectrode 

Imptartt  neuroreceiver 

Reviseyremove  neuroreceiver  . 

Repair  of  skull  fracture  

Repair  of  skull  fracture  

Tfeatment  of  fiead  injury  

Repair  brain  luid  lecikage  

Reduction  of  skull  defect 

Reduction  of  skull  defect 

Reduction  of  skull  defect 

Repair  skull  cavity  lesion 

Incee  skull  repair  „ 

Repair  of  skull  defect  

Repair  of  skull  defect  

Remove  skull  plate/flap 

Replace  skull  plate/flap  '...:. 

Repair  of  skull  4  txam .... 

Repair  of  skuM  with  graft  

Repair  of  skuM  ¥i/ith  graft  

Establish  brain  cavity  shunt  .... 
Establish  brain  cavity  shunt  .... 
Establish  brain  cavity  shunt  .... 

Replace/irrigate  cattieter  

Establish  brain  cavity  shunt  .... 
Establish  brain  cavity  shunt  .... 
Establish  brain  cavity  shunt  .... 
Establish  brain  cavity  shunt  .... 

Replace/imgate  catfieter  , 

Replace/revise  txain  shunt 

Remove  brain  cavity  shunt 

Replace  brain  cavity  shunt  ...... 

Drain  spinal  cord  cyst 

Needte  biopsy  spirari  cord 

Spinal  fluki  tap.  diagnostic  

Dram  spinal  fluid 

Treat  lumbar  spww  leskjo 

Inject  spinal  ar>esthetic  .._ 

Ir^eci  spinal  smesthetic 


'  All  numahc  OPT  HCPCS  CopyngM  1993  Amcncan  Mxtcil  AMOoation. 
2  -  inocaies  raducbon  ol  Praclica  Ejipans*  RVUs  as  a  rmuN  of  OBRA  1993. 


42.68 
39.69 
47.98 
3450 
38.38 
35.22 
39.64 
16.45 
34.87 
33.96 
28.45 
35.01 
3.53 
16.03 
17.27 
10.14 
15.35 
25.11 
15.31 
10.42 
7.37 
16.89 
4.08 
16.16 
13.08 
11.32 
21.94 
5.83 
9.30 
5.78 
2.38 
3.13 
11.39 
15.00 
18.63 
21.01 
0.00 
0.00 
0.00 
0.00 
20.48 
12.77 
14.05 
10.02 
12.24 
17.88 
15.28 
18.34 
12.86 
1054 
11.44 
2.84 
13.39 
12.23 
12.19 
12.95 
4.76 
9.62 
6.97 
13.75 
3.91 
4.12 
1.14 
1.37 
2.17 
1.80 
1.81 


35.70 
30.09 
36.38 
27.77 
29.11 
32.04 
36.71 
12.35 
30.75 
25.48 
16.82 
33.41 
•4.92 
•22.87 
13.10 
•20.77 
•23.04 
15.15 
•19.60 
•15.66 
•14.92 
21.59 
•7.74 
11.75 
10.51 
8.23 
15.96 
4.24 
6.76 
4.84 
158 
227 
5.79 
1150 
19.41 
21.86 
0.00 
0.00 
0.00 
0.00 
17.70 
13.58 
17.93 
•13.16 
9.27 
13.31 
11.11 
13.32 
14.37 
•14.99 
•14.64 
1.90 
•17:14 
8.88 
•16.04 
•16.58 
4.85 
9.94 
6.45 
14.94 
3.01 
1.77 
0.72 
1.02 
1.13 
0.75 
0£0 


6.43 

351 

455 

4.14 

3.40 

5.73 

6.68 

256 

531 

235 

1.77 

657 

0.94 

4i)9 

1ii3 

436 

4.49 

1.77 

3.47 

3.06 

350 

1.98 

157 

259 

1.49 

1.61 

3.12 

0.83 

1.32 

0.67 

059 

0.44 

0.96 

1.99 

3.43 

3.76 

0.00 

0.00 

0.00 

0.00 

3.45 

2.42 

3.32 

257 

1.87 

232 

2.17 

2.60 

2.73 

355 

2.77 

0.29 

3.12 

1.74 

3.15 

3.05 

0.59 

1.84 

1.18 

2.58 

0.36 

058 

0.06 

0.12 

056 

0.17 

0.19 


84.81 
7359 
88.61 
66.11 
70.80 
72.99 
83.03 
31.06 
70.93 
61.79 
47.04 
74.69 
9.39 
42.99 
31.90 
3557 
42.88 
42.03 
38.38 
29.14 
25.49 
40.46 
13.39 
3051 
25.08 
21.16 
41.02 
10.90 
17.38 
11.29 
4.65 
5.84 
18.14 
28.19 
41.47 
46.63 
0.00 
0.00 
0.00 
0.00 
41.63 
28.77 
35.30 
25.85 
23.18 
33.51 
28.56 
34.26 
29.96 
28.48 
28.85 
5.03 
33.65 
22.85 
31.38 
32.58 
10.20 
21.60 
13.60 
31.27 
758 
6.17 
1.92 
2.51 
3.56 
2.72 
2.60 


000 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

ILL 

090 

090 

090 

090 

090 

090 

090 

090 

090 

000 

090 

090 

090 

090 

090 

090 


s 
s 
s 
s 
s 
s 
s 
s 

8 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 


090 

s 

090 

s 

010 

s 

090 

s 

090 

s 

090 

s 

090 

8 

090 

8 

090 

8 

090 

s 

090 

s 

090 

8 

090 

s 

090 

s 

090 

8 

090 

8 

090 

S 

090 

8 

090 

8 

090 

8 

090 

8 

090 

8 

010 

N 

090 

8 

090 

S 

090 

8 

090 

S 

090 

8 

090 

S 

090 

s 

090 

8 

000 

N 

000 

N 

000 

N 

000 

N 

000 

N 

000 

N 

000 

N 
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ADDENDUM  B.—RELATIVE  VALUE  UNITS  (RVUS)  AND  RELATED  INFORMATION— Continued 


HCPCS' 

MOO 

Sta- 
tus 

62276 

A 

62277 

A 

62278 

A 

62279 

A 

62260 

A 

62281 

A 

62262 

A 

62264 

A 

62287 

A 

62288 

A 

62289 

A 

62290 

A 

62291 

A 

62292 

A 

62294 

A 

62298 

A 

63001 

A 

63003 

A 

63005 

A 

63011 

A 

63012 

A 

63015 

A 

63016 

A 

63017 

A 

63020 

A 

63030 

A 

63035 

A 

63040 

A 

63042 

A 

63045 

A 

63046 

A 

63047 

A 

63048 

A 

63055 

A 

63056 

A 

63057 

A 

63064 

A 

63066 

A 

63075 

A 

63076 

A 

63077 

A 

63078 

A 

63081 

A 

63082 

A 

63085 

A 

63086 

A 

63087 

A 

63088 

A 

63090 

A 

63091 

A 

63170 

A 

63172 

A 

63173 

A 

63180 

A 

63182 

A 

63185 

A 

63190 

A 

•  63191 

A 

63194 

A 

63195 

A 

63196 

A 

63197 

A 

63198 

A 

63199 

A 

63200 

A 

63250 

A 

63251 

A 

Description 


Inject  spinal  anesthetk: _.. 

Ir^ect  spinal  anesttietk: 

Ir^  spinal  anesttietic 

Inject  spinal  anesthetk: 

Treat  spinal  cord  ieskxi 

Treat  spinal  cord  lesion 

Treat  spinal  canzil  teswn 

Injectkm  for  myelogram 

Percutaneous  diskectomy  ^ 
Injection  into  spinal  canal  ..._ 

Injecbon  into  spina)  canal  . 

Inject  for  spine  disk  x-ray  

Inject  for  spine  disk  x-ray  .„.. 

Injection  into  disk  lesk)n 

Injection  into  spinal  artery  __ 

Ir^ection  into  spinal  car^ 

Renxjval  of  spinal  lamina 

Removal  of  spinal  lamina 

Removal  of  spinal  lamina 

Renx)val  of  sp«nal  lamina 

Removal  of  spinal  lamina  . 

Removal  of  spinal  lamina  . 

Renwval  of  spinal  lamina 

Removal  of  spinal  lamina 

Neck  spine  disk  surgery 

Low  t>ack  disk  surgery  „.. 

Added  spinal  disk  surgery  „.. 

Neck  spine  disk  surgery 

Low  tack  disk  surgery  

Removal  of  spinal  lamina 

Removal  of  spinal  lamina 

Renroval  of  spinal  lamina 

RemovctI  of  spinal  lamina 

Decompress  spinal  cord 

Decompress  spinal  cord 

Decompress  spinal  cord 

Decompress  spmal  cord 

Decompress  spinal  cord 

Neck  spine  disk  surgery 

Neck  spine  disk  surgery 

Spine  disk  surgery,  thorax  ... 
Spine  disk  surgery,  thorax  ... 
Removal  of  vertebral  body  ... 
Removal  of  vertebral  body  .... 
Removal  of  vertebral  body  .... 
Removal  of  vertebral  body  .... 
Removal  of  vertetxal  body  „. 
Removal  of  vertetxal  body  „.. 
Removal  of  vertetxal  body  .... 
Removal  of  vertebral  body  „., 

Incise  spinal  cord  tract(s)  

Drainage  of  spinal  cyst 

Drainage  of  spinal  cyst 

Revise  spinal  cord  ligaments 
Revise  spinal  cord  ligaments 
Incise  spinal  column/nerves  .. 
Incise  spinal  column/nerves  .. 
Incise  spinal  column/nerves  .. 
Irxjise  spinal  column  &  cord  .. 
Incise  spinal  column  &  cord  .. 
Incise  spinal  column  &  cord  .. 
Incise  spinal  column  &  cord  .. 
Incise  spinal  column  &  cord  .. 
Incise  spinal  colunrm  &  cord  .. 

Release  of  spinal  cord  

Revise  spinal  cord  vessels  .... 
Revise  spinal  cord  vessels  .... 


Wort( 
RVUs 


2.06 

2.17 

1.53 

1.60 

2.61 

2.64 

231 

1.56 

4.18 

1.76 

1.66 

3.62 

2.94 

7.08 

8.14 

252 

14.66 

14.79 

13.68 

1153 

14.37 

16.77 

17.62 

16.03 

12.67 

12.24 

3.19 

17.76 

17.46 

15.48 

14.77 

12.90 

3.30 

20.90 

19.32 

3.03 

23.49 

3.30 

19.99 

4.10 

20.48 

3.32 

22.33 

4.42 

25.35 

353 

27.87 

4.38 

26.49 

3.06 

18.38 

16.37 

20.63 

16.94 

19.12 

14.00 

16.44 

16.60 

17.72 

17.35 

20.80 

19.60 

22.70 

24.16 

17.86 

39.10 

3959 


Practice 
expense 
RVUs  2 


154 

0.85 

0.99 

0.83 

0.72 

0.88 

1.72 

•2.08 

•12.76 

1.13 

1.08 

138 

130 

•11.48 

5.90 

1.05 

•18.76 

18.13 

•17.51 

10.10 

1857 

•21.77 

•22.55 

•21.35 

•1750 

•15.67 

•4.08 

•22.73 

•22.96 

•2251 

•22.58 

•2234 

•5.23 

23.99 

22.08 

•4.72 

24.10 

2.51 

17.77 

•555 

18.62 

2.64 

26.55 

•6.57 

2739 

•5.35 

28.56 

•6.40 

29.54 

2.76 

1939 

•22.84 

15.64 

11.74 

16.62 

15.72 

•21.04 

13.19 

13.16 

1431 

15.76 

1432 

1630 

2134 

1233 

2B30 

22.99 


Mal- 

practKe 

RVUs 


053 

053 

056 

054 

0.14 

058 

0.40 

0.34 

2.68 

054 

059 

054 

039 

^15 

0.69 

0.13 

3.46 

357 

3.13 

139 

3.18 

453 

4.16 

434 

3.42 

2.84 

0.77 

4.35 

4.43 

4.43 

4.63 

4.53 

1.04 

453 

3.80 

0.86 

4.14 

0.46 

355 

0.98 

351 

0.46 

4.55 

153 

4.74 

1.08 

4.90 

1.19 

4.97 

0.47 

3.32 

431 

133 

2.07 

253 

236 

335 

253 

236 

2.13 

135 

2.65 

353 

2.64 

135 

558 

4.37 


Total 


333 

355 

2.78 

237 

3.47 

3.80 

4.43 

3.98 

19.62 

3.13 

3.03 

9.74 

5.13 

20.71 

14.73 

3.40 

36.88 

36.19 

34.32 

23.22 

35.82 

42.77 

44.33 

41.42 

33.29 

30.75 

8.04 

44.84 

44.85 

42.12 

41.98 

4057 

9.57 

49.12 

4550 

831 

51.73 

657 

41.01 

10.33 

42.31 

6.42 

53.43 

12.22 

57.78 

9.66 

61.33 

11.97 

61.00 

659 

40.79 

43.52 

38.10 

30.75 

37.97 

32.68 

41.43 

32.02 

33.24 

33.49 

38.41 

36.77 

42.43 

48.44 

32.34 

72.68 

66.65 


Global 
period 


000 

000 
000 
000 

010 

010 

010 

000 

090 

000 

000 

000 

000 

090 

090 

000 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

ZZ2 

090 

090 

090 

090 

090 

ZZZ 

090 

090 

ZZZ 

090 

ZZZ 

090 

ZZZ 

090 

ZZZ 

090 

ZZZ 

090 

ZZZ 

090 

ZZZ 

090 

ZZZ 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 


Up- 
date 


N 
N 
N 
N 
H 
H 
N 
S 
S 
N 
N 
N 
N 
S 
S 
H 
8 
S 
S 
S 
S 
S 
S 
S 
8 
8 
S 
S 
8 
8 
8 
S 
S 

s 
s 
s 

8 
S 
8 
8 
8 
S 
S 
8 
S 
S 
S 
8 
S 
S 
S 
S 
S 
S 
S 

s 

8 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 


"  All  numeric  OPT  HCPCS  CopyngM  1993  Amencan  Medical  Association 
'■  Iftdicales  reducfion  o<  Practice  Ejipense  RVUs  as  a  result  ol  06RA  1993. 
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ADDEt40UM  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


HCPCS' 


MOD 


sta- 
tus 


Description 


VUs 

Practice 
experwe 
RVUs* 

Mal- 
practice 
RVUs 

Total 

Global 
period 

Up- 
date 

39.28 

28.56 

5.58 

73.42 

090 

s 

2026 

22.25 

3.94 

46.45 

090 

S 

20.88 

25.04 

4.48 

50.40 

090 

s 

16.89 

•22.00 

425 

43.14 

090 

s 

17.46 

12.70 

2.49 

32.65 

090 

s 

25.12 

18.34 

3.46 

46.92 

090 

s 

25.24 

26.90 

4.84 

56.98 

090 

s 

23.95 

23.41 

4.31 

51.67 

090 

s 

22.91 

17.76 

3.15 

43.82 

090 

s 

22.30 

28.13 

5.15 

55.58 

090 

s 

22.00 

25.59 

4.67 

52.26 

090 

s 

19.73 

24.01 

4.30 

48.04 

090 

s 

19.45 

23.60 

4.37 

47.42 

090 

s 

27.02 

28.39 

5.05 

60.46 

090 

s 

26.71 

27.98 

5.02 

59.71 

090 

s 

2524 

24.38 

4.49 

54.11 

090 

s 

23.83 

18.98 

3.48 

46.29 

090 

s 

34.62 

24.76 

4.54 

63.92 

090 

s 

34.32 

29.08 

4.97 

68.37 

090 

s 

34.81 

26.01 

4.58 

65.40 

090 

s 

35.43 

27.46 

4.70 

67.59 

090 

s 

23.03 

17.46 

2.04 

42.53 

090 

s 

25.36 

18.66 

3.62 

47.64 

090 

s 

25.88 

21.60 

3.05 

50.53 

090 

s 

28.79 

18.71 

3.43 

50.93 

090 

s 

28.41 

21.55 

2.52 

52.48 

090 

s 

29.75 

22.74 

3.79 

5628 

090 

s 

30.34 

23.01 

2.68 

56.03 

090 

s 

29.75 

24.69 

3.01 

57.45 

090 

s 

5.31 

4.10 

0.74 

10.15 

777 

s 

13.23 

10.82 

2.66 

26.71 

090 

N 

8.83 

6.80 

2.08 

17.71 

000 

N 

15.57 

11.68 

2.05 

29.30 

090 

s 

6.06 

•9.19 

2.15 

17.40 

090 

s 

9.05 

•18.08 

3.68 

30.81 

090 

s 

0.00 

0.00 

0.00 

0.00 

090 

0 

0.00 

0.00 

0.00 

0.00 

090 

0 

5.60 

•7.38 

1.58 

14.56 

090 

s 

6.36 

7.48 

1.48 

15.32 

090 

s 

4.82 

•6.34 

127 

12.43 

090 

s 

0.46 

•0.77 

0.12 

1.35 

XXX 

N 

0.66 

0.41 

0.11 

1.18 

XXX 

N 

0.00 

0.00 

0.00 

0.00 

090 

s 

0.00 

0.00 

0.00 

0.00 

090 

s 

0.00 

0.00 

0.00 

0.00 

090 

s 

0.00 

0.00 

0.00 

0.00 

090 

s 

10.25 

•13.83 

2.59 

26.67 

090 

s 

13.41 

•17.17 

3.34 

33.92 

090 

s 

13.15 

9.86 

1.60 

24.61 

090 

s 

10.55 

•14.91 

3.02 

28.48 

090 

s 

721 

•11.44 

2.42 

21.07 

090 

s 

6.91 

8.24 

1.70 

16.85 

090 

s 

5.66 

5.58 

1.09 

12.33 

090 

s 

7.31 

•13.39 

3.06 

23.76 

090 

s 

629 

1.95 

0.56 

8.80 

090 

N 

1.12 

0.49 

0.05 

1.66 

000 

N 

126 

0.63 

0.09 

1.98 

000 

s 

1.33 

0.65 

0.07 

2.05 

000 

N 

1.43 

1.05 

0.11 

2.59 

000 

N 

1.45 

0.72 

0.15 

2.32 

000 

N 

1.19 

0.63 

0.08 

1.90 

000 

N 

1.42 

0.75 

0.08 

225 

000 

N 

1.50 

0.26 

0.07 

1.83 

000 

N 

1.46 

0.64 

0.15 

2.25 

000 

N 

1.33 

0.86 

0.10 

2.29 

000 

N 

1.19 

0.65 

0.07 

1.91 

000 

N 

1.70 

0.84 

0.17 

2.71 

000 

N 

63252 

63265 

63266 

63267 

63268 

63270 

63271 

63272 

63273 

63275 

63276 

63277 

63278 

63280 

63281 

63282 

63283 

63285 

63286 

63287 

63290 

63300 

63301 

63302 

63303 

63304 

63305 

63306 

63307 

63308 

63600 

63610 

63615 

63650 

63655 

63657 

63658 

63660 

63685 

63688 

63690 

63691 

63700 

63702 

63704 

63706 

63707 

63709 

63710 

63740 

63741 

63744 

63746 

63750 

63780 

64400 

64402 

64405 

64408 

64410 

64412 

64413 

64415 

64417 

64418 

64420 

64421 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

D 

D 

A 

A 

A 

A 

A 

C 

C 

C 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Revise  spinal  cord  vessels 

Excjse  intrasptnal  lesion 

Excise  intrasptnal  lesion 

Excise  intraspinal  lesion 

Excise  intraspinal  lesion 

Excise  intraspinal  lesion „.. 

Excise  intraspinal  lesion 

Excise  intraspinal  lesion 

Excise  intraspinal  lesion 

Biopsy/exose  spinal  tumor 

Biopsy/excise  spinal  tumor 

Btojjsy/excise  spinal  tumor 

Biopsy/excise  spinal  tumor 

Biopsy/excise  spinal  tumor 

Biopsy/excise  spinal  turrxx 

Biopsy/excise  spinal  tumor 

Biopsy/excise  spinal  tumor 

Biopsy/excise  spinal  tumor 

Biopsy/excise  spinal  turrxx 

Btopsy/exase  spinal  tumor 

Btopsy/excise  spinal  tumor 

Removal  o1  vertetxal  txxly 

Removal  of  verletjral  body  

Rerrxival  of  vertebral  body 

Removal  of  vertebral  body 

Removal  of  vertebral  body 

Removal  of  vertebral  body 

Removal  of  vertebral  body 

Removal  of  vertebral  body  

Removal  of  vertebral  body 

Remove  spinal  cord  lesion 

Stimulation  of  spnal  cord 

Remove  lesion  of  spinal  cord  ... 

Imptarrt  neuroelectrodes 

Implant  neuroelectrodes 

Implant  neuroelectrodes 

Implant  neuroelectrodes 

Revise/renxjve  neuroelectrode 

Implant  neuroreceiver 

Revise/remove  neuroreceiver  ., 

Ar«fysis  of  neuroreceiver 

Analysis  of  neuroreceiver 

Repair  of  spinal  tiemiatxxi  ....... 

Repair  of  spinal  herniation 

Repair  of  spinal  hemiaton  ..,.„. 

Repair  of  spinal  hemiaton  

Repair  spinal  fluid  leakage 

Repair  spinaf  fluid  leakage 

Graft  repair  of  spine  defect  

Install  spinal  shunt >.... 

Install  spiniil  shunt 

Revision  of  spinal  shunt 

Removal  of  spinal  shunt 

Insert  spinal  canal  catheter 

Insert  spinal  canal  cattieter 

Injection  for  nerve  t>lock 

Injection  for  nerve  block 

Injection  for  nerve  btock 

Injection  for  nerve  block  

Injection  for  nerve  tAock .'.. 

Injection  for  nerve  bkxk 

Injection  for  nen/e  block 

Injection  for  nen/e  bkx:k 

Injection  for  nerve  btock 

Injection  for  nen/e  bkx:k 

Injection  for  nerve  block 

Injection  for  nerve  Ijlock  


< /Ul  nunwhc  CPT  HCPCS  CopyngM  1993  Amahcw  Mwkctf  Association. 
> '  Indicates  reduction  d  Practica  EjqMnaa  RVUs  as  a  rssull  of  OBfM  1993. 
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AOOOCUM  B.— RELATIVE  VALUE  UNITS  <RVUS)  AND  RELATED  INFORMATION— Continued 


HCPCS' 


64425 

64430 

64435 

64440 

64441 

64442 

64443 

64445 

64450 

64505 

6450B 

64510 

64520 

64530 

64550 

64553 

64555 

64560 

64565 

64573 

64575 

64577 

64530 

64585 

64590 

64595 

64600 

64605 

64610 

84612 

34613 

E46a0 

14622 

f4623 

(4630 

(4640 

(4680 

(4702 

(4704 

(4708 

(4712 

(4713 

(4714 

(4716 

(4718 

(4719 

(4721 

(4722 

(4726 

(4727 

(4732 

(4734 

(4736 

(4738 

(4740 

(4742 

(4744 

(4746 

(4752 

i4755 

64760 

54761 

64763 

64766 

64771 

64772 

64774 


MOD 


sta- 
tus 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


DescnpHon 


Injection  for  nerve  bkxk 

Injection  for  nerve  bkx:k 

Injection  for  nerve  titock  „ 

Injection  for  nen/e  l>lock 

Injection  for  nerve  bkxk 

InjectkMi  for  nen/e  Ijkxk 

InjeclJon  for  nerve  block 

Injection  for  nen/e  block 

Injection  for  nerve  t)lock 

Injection  for  nerve  block  

Injectkjn  for  nerve  t)tock 

Injection  for  nen«  bkx*  

Injection  tor  nerve  tkxk 

Injection  for  nerve  bkxk 

Apply  neurostimulator 

Implant  neuroelectrodes 

Inplant  neuroeleclrodes 

Implant  neuroelectrodes 

Implant  neuroeleclrodes 

Implant  neuroelectrodes 

Implant  neuroelectrodes 

Implant  neuroelectrodes 

IrTTptartt  neuroelectrodes 

Revise/remove  neuroelectrode 

IrTfjiant  neuroreceiver 

Revise/remove  neuroreceiver  . 
Injectkjn  treatment  of  nerve  ..... 
Injection  treatment  of  nerve  .... 
Injectkxi  treatment  of  nerve  .... 
Destroy  nerve,  face  muscle  .... 
Destroy  nerve,  sptne  muscle  ... 
Injection  treatment  of  nerve  .... 
Injection  treatment  of  nerve  .... 
Injectwn  treatment  of  nerve  .... 
Injection  treatment  of  nerve  .... 
Injection  treatment  of  nerve  .... 
Injection  treatment  of  nerve  .... 

Revise  fingerloe  nerve  

Revise  hand/toot  nerve  

Revise  arm/leg  nerve  

Revision  of  sciattc  nerve  

Revision  of  arm  nerve(s) 

Revise  km  back  nerve(s) 

Revision  of  cranial  nerve 

Revise  ulnar  nerve  at  elbow  ... 

Revise  ulnar  nerve  at  wrist  

Carpal  tunnel  surgery 

Relieve  pressure  on  nerve|s)  .. 

Release  fooftoe  nene  

Internal  nerve  revision 

Inasion  of  brow  nerve 

Incision  of  cheek  nerve  

Incision  of  chn  ner\ie  ...„ 

Incision  of  jaw  nerve  . 

Incision  of  tongue  rrene 

Incision  of  facial  ner^e  .„ 

Incise  rwrve.  back  of  head 

Incise  dlap^lfagm  nerve 

Incision  of  vagus  nene 

Incision  of  stomach  nerves  

Incision  of  vagus  nerve  

Irwision  of  pelvis  nerve 

Incise  hip/thigh  nerve  

Incise  hip/thigh  nerve  

Sever  cranial  nerve  „. 

Irxjision  of  spinal  nerve  

Rerrwve  skin  nerve  lesion 


Woi4( 
RVUs 


1.77 

1.48 

1.47 

1.35 

1.81 

1.43 

1.36 

1.50 

128 

1.38 

1.13 

123 

1.37 

1.60 

0.18 

2.29 

224 

2.34 

1.73 

4.40 

4.32 

4.59 

4.08 

2.03 

2.38 

1.70 

3.44 

5.62 

7.19 

1.93 

1.93 

2.82 

2.98 

1.00 

2.98 

2.52 

2.60 

4.06 

4.49 

5.77 

726 

10.45 
9.98 
5.86 
5.54 
4.77 
4.03 
4.51 
4.01 
3.13 
420 
4.67 
4.45 
5.48 
5.34 
5.98 
4.92 
5.68 
6.71 

1325 
6.61 
6.17 
6.79 
8.40 
7.07 
6.87 
4.91 


Practice 
expense 
RVUs  2 


0.58 
0.71 
0.48 
0.80 
1.02 
120 
0.64 
0.50 
0.54 
0.63 
1.05 
0.72 
0.73 
1.18 
0.44 
1.03 
0.42 
1.47 
0.77 
320 
3.10 
2.79 
2.94 
0.98 
1.86 
1.13 
1.71 
1.58 
7.34 
1.47 
1.47 
1.01 
1.84 
0.86 
1.76 
0.93 
1.57 
4.27 
5.44 
•7.39 
•929 
9.50 
620 
4.88 
6.79 
5.00 
4.95 
*620 
0.73 
328 
4.36 
4.66 
4.51 
5.13 
524 
5.06 
6.17 
3.81 
3.97 
ia59 
6.72 
4.71 
4.85 
6.74 
649 
6.85 
2.77 


Mal- 
practice 
RVUs 


0.10 

0.12 

0.09 

0.09 

0.12 

0.16 

0.12 

0.06 

0.05 

0.06 

0.08 

0.18 

0.17 

028 

0.04 

0.10 

0.10 

0.24 

0.08 

0.62 

0.40 

0.46 

0.20 

0.09 

0.35 

021 

0.17 

0.33 

1.37 

0.17 

0.17 

0.19 

0.35 

0.17 

0.38 

0.09 

0.41 

0.71 

0.75 

1.27 

1.70 

1.74 

1.43 

0.68 

1.14 

0.86 

0.34 

1.12 

0.07 

0.56 

0.73 

0.68 

0.42 

0.62 

0.63 

0.44 

1.11 

0.78 

0.86 

2.30 

1.52 

0.51 

0.93 

121 

0.74 

1.31 

0.46 


Total 


2.45 

2.31 

2.04 

2.24 

2.95 

2.79 

2.12 

2.06 

1.87 

2.07 

2.26 

2.13 

227 

3.(J6 

0.66 

3.42 

2.76 

4.05 

2.58 

8.22 

7.82 

7.84 

722 

3.10 

4.59 

3.04 

5.32 

7.53 

15.90 

3.57 

3.57 

4.02 

5.17 

2.03 

5.12 

3.54 

4.58 

9.04 

10.68 

14.43 

18.25 

21.69 

17.61 

11.42 

13.47 

10.63 

9.82 

11.83 

4.81 

6.97 

9.29 

10.01 

9.38 

1123 

1121 

11.48 

12.20 

10.27 

11.54 

2614 

14.85 

11.39 

12.57 

1635 

14.30 

15.03 

8.14 


Global 
period 
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Up- 
date 


N 
S 

s 

N 
N 
N 
N 
N 
S 
N 
N 
N 
N 
N 
N 
N 
N 
S 
N 
S 
S 

s 
s 
s 

s 
s 

N 
N 
N 
S 

s 

N 
N 
N 
N 
N 
N 
S 
S 

s 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 


'  All  nunanc  CPT  HCPCS  Copynghi  1993  Amencar  Medcal  Association. 
^ '  Indcales  reduction  O  Pracnca  Expense  RVUs  as  a  result  o«  OBfU  1993. 
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Addendum  B.— Relative  Value  Unpts  (RVUs)  and  Related  Information— Continued 


HCPCS' 


64776 

64778 

64782 

64783 

64784 

64786 

64787 

64788 

64790 

64792 

64795 

64802 

64804 

64809 

64818 

64830 

64831 

64832 

64834 

64835 

64836 

64837 

64840 

64866 

64857 

64868 

64859 

64861 

64862 

64864 

64865 

64866 

64868 

64870 

64872 

64874 

64876 

64885 

64886 

64890 

64891 

64892 

64893 

64895 

64896 

64897 

64898 

64901 

64902 

64905 

64907 

64999 

65091 

65093 

65101 

65103 

65105 

65110 

65112 

65114 

65125 

65130 

65135 

65140 

65150 

65155 

66175 


MOO 


Sta- 
tus 
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A 

A 

A 

A 

A 

A 

A 

A 
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A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

C 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 


Description 


Rertxjve  digil  nerve  lesion  .... 
Added  digit  nerve  surgery  .... 
RefDove  limb  nerve  lesion  .... 
Added  limb  nerve  surgery  .... 

Remove  nerve  lesion 

Remove  sciatic  nen/e  lesion 

Implant  nerve  end  

Remove  skin  nerve  lesion  ... 

Removal  of  nerve  lesion  

Removal  of  nerve  lesion  . 

Biopsy  of  nerve  

Remove  sympathetic  nerves 
Remove  sympattietic  nerves 
RenK>ve  sympathetic  nerves 
Remove  sympathetic  nerves 

Microrepair  of  nerve  

Repair  of  digit  nerve 

Repair  additonai  nerve  

Repair  of  hand  or  foot  nerve 
Repair  of  harKl  or  foot  nerve 
Repair  of  hand  or  foot  nerve 

Repair  additior^  nerve  

Repair  of  leg  nerve 

Repair/trar^pose  nerve 

Repair  amr\/leg  nen/e 

Repair  sciatic  nerve 

Additional  nerve  surgery  

Repair  of  arm  nerves  

Reisair  of  low  back  nerves  .. 

Repair  of  facial  nen/e 

Repair  of  facial  nerve 

Fusion  of  facial/other  nerve  . 
Fusion  of  facial/ott>er  nerve  . 
Fusion  of  facial/other  nerve  . 
Subsequent  repair  of  nen/e  . 

Repair  &  revise  nerve  

Repair  nerve;  shorten  bone 
Nerve  graft,  head  or  neck  ... 
Nerve  graft,  head  or  neck  ... 

Nerve  graft,  hand  or  foot 

Nerve  graft,  hand  or  foot 

Nerve  graft,  arm  or  leg 

Nerve  graft,  arm  or  leg , 

Nerve  graft,  hand  or  fool ..... 
Nerve  graft,  hand  or  foot  J... 
Nerve  graft,  arm  or  leg  ........ 

Nerve  graft,  arm  or  leg 

Additior^l  nen/e  graft  

Additional  nerve  graft 

Nerve  pedicle  transfer 

Nene  pedicle  transfer , 

Nervous  system  surgery  .... 

Revise  eye 

Revise  eye  with  implant  ..... 

Renwval  of  eye  

Remove  eye/insert  implant . 
Remove  eye/attach  implant 

Removal  of  eye  

Rerrxjve  eye,  revise  socket 
Remove  eye,  revise  socket 

Revise  ocular  implant 

Insert  ocular  Implant 

Insert  ocular  implant 

Attach  ocular  implant 

Revise  ocular  implant 

Reinsert  ocular  implant  

Removal  of  ocular  implant  . 


Work 
RVUs 


4.91 

3.14 

5.87 

3.76 

9.57 

15.27 

4.35 

4.35 

11.07 

14.56 

3.04 

8.31 

13.80 

12.93 

9.52 

3.13 

8.94 

5.72 

9.88 

10.59 

10.59 

6.33 

12.57 

12.95 

13.58 

15.60 

4.31 

18.14 

18.34 

12.00 

14.86 

15.11 

13.51 

15.36 

0.00 

0.00 

0.00 

16.92 

20.17 

14.51 

15.38 

14.00 

14.77 

18.59 

19.60 

17.57 

18.59 

10.33 

11.96 

13.37 

18.10 

0.00 

6.17 

6.54 

6.59 

7.14 

7.91 

13.33 

15.61 

16.77 

0.00 

6.83 

7.01 

7.54 

6.04 

8.30 

6.00 


PractKe 
expense 
RVUs  2 


2.81 

2.76 

4.75 

3.30 

5.70 

12.80 

3.51 

3.67 

7.19 

9.09 

2.41 

5.46 

12.91 

10.67 

8.67 

2.03 

3.42 

1.42 

3.54 

6.03 

6.77 

4.50 

10.47 

8.30 

9.64 

11.10 

3.54 

13.57 

21.80 

7.95 

12.48 

11.31 

11.31 

14.06 

0.00 

0.00 

0.00 

12.83 

15.30 

12.40 

10.54 

11.16 

14.08 

13.31 

17.73 

12.77 

14.56 

10.27 

12.05 

9.50 

13.16 

0.00 

•8.09 

•9.22 

•8.44 

♦9.15 

•10.12 

16.17 

12.30 

13.22 

0.00 

•8.74 

5.48 

6.29 

•9.77 

•12.70 

7.57 


Mal- 
practice 
RVUs 


Total 


0.41 

0.43 

0.47 

0.48 

0.97 

2.16 

0.61 

0.51 

1.23 

1.68 

0.39 

1.11 

2.47 

2.06 

1.74 

0.38 

0.57 

0.24 

0.57 

1.04 

1.23 

0.86 

0.54 

1.48 

1.56 

2.13 

0.59 

1.40 

1.63 

1.17 

1.52 

1.86 

1.49 

1.72 

0.00 

0.00 

0.00 

1.50 

1.79 

2.14 

1.75 

1.71 

2.30 

Z58 

132 

2.60 

2.38 

0.88 

1.00 

0.71 

2.58 

0.00 

0.46 

0.53 

0.48 

0.51 

0.56 

1.15 

1.10 

1.67 

0.00 

0.51 

0.35 

0.33 

0.57 

0.91 

0.40 


8.13 

6.33 

11.09 

7.54 

1624 

30.23 

8.47 

8.53 
19.49 
25.33 

5.84 
14.88 
29.18 
25.66 
19.93 

5.54 
12.93 

7.38 
13.99 
17.66 
18.59 
11.69 
23.58 
22.73 
24.78 
28.83 

8.44 
33.11 
41.77 
21.12 
28.86 
28.28 
26.31 
31.14 

0.00 

0.00 

0.00 
31.25 
37.26 
29.05 
27.67 
26.87 
31.15 
34.48 
39.25 
32.84 
35.53 
21.48 
25.01 
23.58 
33.84 

0.00 
14.72 
16.29 
15.51 
16.80 
18.59 
30.65 
29.01 
31.66 

0.00 
16.08 
12.84 
14.16 
16.38 
21.91 
13.97 


Gtobal 
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Up- 
date 


S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 

N 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 

N 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 


Federal  Register  /  Vol.  58,  No.  230  /  Thursday,  December  2,  1993  /  Rules  and  Regulations    63757 


Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Inforkaation— Continued 


>  Al  nwnanc  OPT  HCPCS  CopyngM  1993  Amartcan  Madcal  Association. 
> '  imtcaiM  raduction  a<  Pracbca  Expansa  RVUt  a*  •  rasuR  or  CBRA  1 993. 


HCPCS' 


65206 

65210 

65220 

65222 

65235 

65260 

65265 

65270 

65272 

65273 

65275 

65280 

65285 

65286 

65290 

65400 

65410 

65420 

65426 

65430 

65435 

65436 

65450 

65600 

65710 

65730 

65750 

65755 

65760 

65765 

65767 

65770 

65771 

65772 

65775 

65800 

65805 

65810 

65815 

65820 

B5850 

55855 

55860 

B5865 

55870 

B5875 

55880 

65900 

55920 

55930 

66020 

66030 

66130 

66150 

66155 

66160 

66165 

66170 

66172 

66180 

66185 

66220 

66225 

66250 

66500 

66505 

66600 


MOO 


Sta- 
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A 
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A 
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A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Descnption 


Remove  foreign  body  from  eye 
RerTX)ve  foreign  body  from  eye 
Remove  foreign  body  from  eye 
RefTK>ve  foreign  body  from  eye 
RefTWve  foreign  body  from  eye 
Remove  foreign  body  from  eye 
Renrove  foreign  body  from  eye 

Repair  of  eye  wound 

Repair  of  eye  wound 

Repair  of  eye  wound 

Repair  of  eye  wound 

Repair  of  eye  wound 

Repair  of  eye  wound 

Repair  of  eye  wourxl 

Repair  of  eye  socket  wound  ... 

Removal  of  eye  lesk>n 

Bkspsy  of  cornea  ..'. 

Renrwval  of  eye  lesion 

Renxjval  of  eye  leskm 

Corneal  smear 

Curette/treat  cornea  

Curette/treat  cornea  

Treatment  of  corneal  lesion  .... 

Revision  of  comea  

Corneal  transplant  jy 

Corneal  transplant 

Corneal  transplant  

Corneal  transplant 

Revision  of  comea  

Revision  of  comea  

ComesU  tissue  transplant  

Revise  cornea  with  implant  .... 

Radial  keratotomy  

Coaecton  of  astigmatism  

Con-ection  of  astigmatism  

Drainage  of  eye 

Drainage  of  eye 

Drainage  of  eye 

Drainage  of  eye 

Relieve  Inner  eye  pressure  .... 

Incision  of  eye  

Laser  surgery  of  eye  

Incise  inner  eye  adhesk>r)s  .... 
IrKise  inner  eye  adhesk>ns  .... 
Incise  inner  eye  adhesions  .... 
Incise  inner  eye  adhesions  .... 
Incise  inner  eye  adhesions  .... 

Remove  eye  lesion 

Remove  implant  from  eye 

Renx>ve  btood  ckjt  from  eye  .. 

Injection  ti'eatment  of  eye 

Injection  ti'eatment  of  eye 

Remove  eye  lesion 

Glaucoma  surgery  

Glaucoma  surgery  

Glaucoma  surgery 

Glaucoma  surgery 

Glaucoma  surgery 

Incision  of  eye  

Implant  eye  shunt 

Revise  eye  shunt 

Repair  eye  lesion  

Repair/graft  eye  leskw  

Follow-up  surgery  of  eye 

Incision  of  iris  

Incision  of  iris  

Remove  iris  arxj  lesion 


Work 
RVUs 


0.79 

0.85 

0.72 

0.94 

7.20 

10.47 

12.17 

1.87 

3.61 

3.93 

5.10 

7.18 

12.19 

5.22 

5.12 

5.67 

1.49 

4.01 

5.11 

0.88 

0.93 

4.03 

3.10 

3.18 

9.63 

11.96 

12.72 

12.72 

0.00 

0.00 

0.00 

16.74 

0.00 

4.08 

5.50 

1.93 

1.93 

4.62 

4.80 

7.68 

1029 

4.70 

3.41 

5.48 

5.99 

6.21 

6.76 

10.55 

7.99 

7.11 

1.56 

121 

7.62 

7.68 

7.56 

9.58 

7.39 

11.44 

13.82 

12.77 

7.78 

7.40 

10.67 

5.69 

3.62 

3.97 

8.32 


Practice 
expense 
RVUs  2 


0.37 
0.47 
0.53 
0.58 
5.67 
8.73 
10.15 
1.18 
1.66 
3.26 
0.67 
•9.19 
12.40 
4.84 
627 
6.53 
1.61 
4.33 
•6.71 
0.55 
0.78 
1.55 
3.32 
2.65 
•18.52 
•21.73 
•22.46 
•2326 
0.00 
0.00 
0.00 
13.96 
0.00 
•5.47 
•8.80 
1.74 
1.83 
5.51 
4.54 
9.65 
•13.17 
•8.84 
•6.06 
•7.06 
5.93 
6.35 
6.93 
8.00 
8.45 
7.77 
•229 
0.55 
5.34 
•10.30 
•9.68 
10.89 
•10.13 
12.29 
12.29 
•17.13 
•10.05 
6.02 
•15.36 
•728 
•4.68 
3.31 
9.46 


Ma^ 

practice 

RVUs 


Total 


0.02 

0.03 

0.04 

0.03 

0.30 

0.45 

0.52 

0.07 

0.10 

021 

0.04 

0.50 

0.65 

025 

0.37 

0.35 

0.11 

023 

0.38 

0.03 

0.04 

0.08 

0.17 

0.14 

1.14 

1.30 

1.34 

1.41 

0.00 

0.00 

0.00 

0.72 

0.00 

0.31 

0.51 

0.10 

0.10 

0.30 

024 

0.52 

0.70 

0.53 

0.37 

0.41 

0.31 

0.34 

0.37 

0.93 

0.44 

0.41 

0.14 

0.03 

028 

0.60 

0.51 

0.56 

0.58 

0.64 

0.64 

1.04 

0.59 

0.34 

0.87 

0.38 

027 

0.17 

0.52 


Gtobal 
penod 


1.18 

1.35 

129 

1.55 

13.17 

19.65 

22.84 

3.12 

5.37 

7.40 

5.81 

16.87 

2524 

>a31 

11.76 

12.55 

321 

8.57 

1220 

1.46 

1.75 

5.66 

6.59 

5.97 

2929 

34.99 

36.52 

37.39 

0.00 

0.00 

0.00 

31.42 

0.00 

9.86 

14.81 

3.77 

3.86 

10.43 

9.58 

17.85 

24.16 

14.07 

9.84 

12.95 

12.23 

12.90 

14.06 

19.48 

16.88 

15.29 

3.99 

1.79 

13.24 

18.58 

17.75 

21.03 

18.10 

24.37 

26.75 

30.94 

18.42 

13.76 

26.90 

13.35 

8.57 

7.45 

18.30 


Up- 
date 


000 

000 

000 

000 

090 

090 

090 

010 

090 

090 

090 

090 

090 

090 

090 

090 

000 

090 

090 

000 

000 

090 

090 

090 

090 

090 

090 

090 

XXX 

XXX 

XXX 

090 

XXX 

090 

090 

000 

000 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

010 

010 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 
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S 
S 
S 
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S 
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M  numeric  CPT  HCPCS  Copynght  1993  American  Medical  Association. 
'  Indicates  reduction  ol  Practice  Expense  RVUs  as  a  result  of  08RA  1993. 
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AooENOUM  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


HCPCS' 


66805 
66625 
66630 
66635 
65660 
66682 
66700 
66710 
66720 
66740 
66781 
66762 
66770 
66820 
66821 
66825 
66830 
66840 
66&50 
66852 
66920 
68930 
66940 
66983 
66984 
66985 
66986 
66999 
67005 
67010 
67015 
67025 
67028 
67030 
67031 
67036 
67038 
67039 
67040 
67101 
67105 
67107 
67108 
67109 
67110 
67112 
67115 
671 2D 
67121 
67141 
67145 
67208 
67210 
67218 
67227 
67228 
67250 
67256 
67299 
67311 
67312 
67314 
67316 
67318 
67320 
67331 
67332 


MOO 


Sta- 
tus 


Description 


Ramoval  ol  irts  ._ 

Removal  o«  iris  

Remc^rtU  ot  iris  ..._ _ 

RemtMSi  ol  iris  

Repair  ins  &  oBary  body  

Repair  iris  and  citary  body 

Destruction,  altary  body 

Desmxrtwn,  ahary  body 

DestnxAofi,  ciliary  body 

Destnjctwn,  ciliary  body 

Revision  of  tris 

Revision  of  iris 

Removal  of  inner  eye  lesion  .... 
Incision,  secondary  cataract  _... 

After  cataract  laser  surgery 

Reposition  infraoojlar  lens 

Removal  of  tens  lesion 

Removal  of  lerw  material  

Removal  of  lerw  material  „.. 

Removal  of  tens  material  

Extraction  of  terw „ 

Extraction  of  tens ^.. 

Extraction  ol  terw _.. 

RefTXJve  cataract,  msen  tens  ... 
Remove  cataract,  insert  tens  ... 

Insert  ferw  prostttests  

Ejichange  tens  prosthesis 

Eye  surgery  procedure 

Partial  removal  of  eye  fliid  

Partial  removal  of  eye  fluKJ  

Retease  of  eye  fluid  

Replace  eye  Huid 

In^Bcbon  eye  drug „ 

Incise  inner  eye  strands 

Laser  surgery,  eye  strands  . 

Removal  of  inner  eye  ftud  

Strip  retinal  membrane 

Laser  treatment  of  retina „.. 

Laser  treatment  of  retire 

Repair,  detached  retina 

Repajr.  detached  rebrta „.. 

Repair  detached  retina 

Repair  detached  rebna 

Repair  detached  retina  ...^ 

Repair  detached  retina  ._..._._.. 

Re-repair  detached  retina 

Release,  encircling  material 

Ranwjve  eye  implant  material  .. 
Remove  eye  implant  material  .. 

Treatment  of  retna 

Treatment  of  retina 

Treatment  of  retinal  tesion 

Treatment  of  retinal  teston  

Treatment  of  retinal  lesion  

Treatment  of  retinal  lesion  

Treatment  of  retinal  tesion , 

Reinforce  eye  wail  _ 

Reinforce/graft  eye  wall 

Eye  surgery  procedure 

Revise  eye  muscte 

Revise  two  eye  musctes' 

Revise  eye  (Tvjscte  „ 

Revise  two  eye  muscles 

Revise  eye  muscte(s) 

Revise  eye  muscte(s) 

Eye  surgery  (ollow-up 

Rerevise  eye  muscles  . 


Worti 
RVUs 


<  M  nunwlc  OPT  HCPCS  (xjoytigni  t993  Am«nctt>  MKtctf  AssoctatKjn. 
■  •  InOcalM  mkjctcn  o*  Ptartc*  £ipar>M  RVUs  m  a  fwjjl  or  OBRA  1993. 


12.48 
5.00 
5.87 
5.97 
5.20 
5.93 
4.60 
4.60 
4.60 
4.60 
3.81 
4.38 
4.93 
3.80 
2.81 
7.82 
7.89 
7.59 
8.76 
9.63 
8.55 
9.84 
8.57 
8.64 
10.00 
7.98 
11.91 
0.00 
6.70 
6.74 
6.76 
6.51 
2.55 
4.49 
3.46 
11.46 
20.42 
13.75 
16.44 
7.10 
7.14 
14.15 
20.12 
11.64 
8.23 
16,33 
4.69 
5.69 
1028 
4.95 
5.13 
6.47 
9.59 
12.87 
6.35 
12.53 
8.45 
8.48 
0.00 
6.37 
7.63 
720 
8.11 
7.53 
8.35 
7.81 
869 


12.00 

•828 

•8.04 

•8.73 

6.49 

7.41 

•6.06 

•6.92 

•653 

•6.83 

•7.90 

•923 

•7.84 

•5.08 

•5.91 

7.41 

7.76 

•9.73 

•11.96 

•1526 

•10.94 

10.61 

•11.09 

•15.70 

•16.12 

•1125 

12.34 

0.00 

•17.77 

•16.77 

6.52 

6-83 

•326 

•a47 

•11.74 

•24.58 

•31.12 

•27.76 

•29.49 

•11.37 

•13.44 

•19.37 

•30.46 

*19i)5 

•15.70 

16.69 

•7.30 

723 

9.52 

•828 

•8.41 

•9.33 

9.12 

13.46 

•9.13 

9.49 

7.07 

•14.88 

0.00 

•8.43 

•9.77 

•10.32 

•11.63 

628 

•11.57 

•laoo 

•11.12 


Mal- 
practice 
RVUs 


0.68 
0.49 
0.46 
0.50 
0.35 
0.38 
0.35 
0.41 
0.38 
0.39 
0.48 
0.56 
0.46 
0.29 
0.37 
0.38 
0.40 
0.55 
0.71 
0.91 
0.61 
0.58 
0.63 
096 
0.95 
0.64 
0.64 
0.00 
1.14 
1.05 
0.35 
0.36 
0.18 
0.51 
0.76 
1.51 
1.82 
1.70 
1.77 
0X7 
0.81 
1.11 
1.78 
1.13 
0.98 
0.87 
0.44 
0.38 
0.50 
a49 
0.50 
0.53 
0.48 
a71 
0.52 
0.49 
0.40 
0.88 
OjOO 
0.48 
0.54 
0.59 
0.68 
0Ji3 
0.70 
0.55 
0.59 


Total 


25.16 
13.77 
14.37 
1520 
12.04 
13.72 
11.01 
11.93 
11.51 
11.82 
12.19 
14.17 
1323 

917 

9.09 
15.61 
16.05 
17.87 
21.43 
25.80 
20.10 
21.03 
2029 
25.30 
27.07 
19.87 
24.89 

0.00 
25.61 
24.56 
13.63 
13.70 

5.99 
13  47 
15.96 
37  55 
63.36 
4321 
47.70 
19.14 
21.39 
34.63 
52.36 
3182 
24.91 
33.89 
12.43 
13.30 
20.30 
13.72 
14.04 
16.33 
19.19 
27.04 
16.00 
22.51 
15.92 
2424 

0.00 
1528 
17.94 
18.11 
20.42 
14.14 
20.62 
18.36 
20.40 


dotal 

penod 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
YYY 
090 
090 
090 
090 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
YYY 
090 
090 
090 
090 
090 
090 
090 
090 


Up- 
date 


h:pcsi 
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ADDENDUM  B.-RELATIVE  VALUE  UNITS  (RVUS)  AND  RELATED  INFORMATION-Continued 


67334 
67335 
67340 
67343 
67345 
67350 
67399 
67400 
67405 
67412 
67413 
67414 
67415 
67420 
67430 
67440 
67445 
67450 
67500 
67505 
67515 
67550 
67560 
B7570 
67599 
67700 
67710 
67715 
B7800 
B7801 
B7805 
B7808 
B7810 
B7820 
B7825 
S7830 
B7835 
B7840 
S7850 
57875 
B7880 
57882 
57900 
57901 
57902 
57903 
57904 
57906 
57908 
57909 
57911 
57914 
57915 
57916 
57917 
57921 
57922 
57923 
57924 
57930 
57935 
57938 
57950 
57961 
1)7966 
I  )7971 
I  >7973 


MOO 


Sta- 
tus 


A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Revise  eye  muscte  w/suture  

Eye  suture  during  surgery 

Revise  eye  muscte  

Retease  eye  tissue 

Destroy  nerve  of  eye  muscte  

Biopsy  eye  muscte  

Eye  muscte  surgery  procedure  .. 

Explore/biopsy  eye  socket  

Explore/drain  eye  socket 

Explore/treat  eye  socket 

Explore/treat  eye  socket 

Expkxe/decompress  eye  socket 

Aspiration  orbital  contents 

Explore/treat  eye  socket 

Explore/treat  eye  socket 

Exptore/drain  eye  socket 

Explore/decompress  eye  socket 

Exptore/biopsy  eye  sockrt  , 

Inject/treat  eye  socket 

InjecVtreat  eye  socket  

Inject/treat  eye  socket  

Insert  eye  socket  implant  

Revise  eye  socket  implant  

Decompress  optic  nerve  

Ort)it  surgery  procedure  

Drainage  of  eyeW  abscess 

Inciskxi  of  eyelid 

Incision  of  eyelid  fold 

Remove  eyeW  teskxi  

Remove  eyeW  lesions  

Remove  eyelkj  lesiorw  

Remove  eyelid  lesion(s) 

Biopsy  of  eyelid 

Revise  eyelashes  „... 

Revise  eyelashes  

Revise  eyelashes  

Revise  eyelashes  

Remove  eyelid  tesion 

Treat  eyelid  tesion  

Ctosure  of  eyelkJ  by  suture  

Revision  of  eyelid 

Revision  of  eyelid  

Repair  brow  defect 

Repair  eyelkj  defect  

Repair  eyelkJ  defect 

Repair  eyelid  defect  

Repair  eyelid  defect  

Repair  eyelid  defect  

Repair  eyelid  defect  

Re>^!se  eyelid  defect 

Revise  eyelid  defect  „ 

Repair  eyelid  defect  

Repair  eyelid  defect  

Repair  eyelid  defect  

Repair  eyelid  defect  

Repair  eyelid  defect  

Repair  eyelkJ  defect 

Repair  eyelid  defect  ....". 

Repair  eyelkJ  defect  , 

Repair  eyelid  wound 

Repair  eyelid  wound 

Remove  eyelid  foreign  body  

Revision  of  eyelkj  

Revision  of  eyelkJ 

Reviskjn  of  eyelkJ 

Reconstruction  of  eyeW 

Reconstruction  of  eyelid 


'  All  n  JIT160C  OPT  HCPCS  Copyngm  1993  Amencan  MeOictf  Assoaabon. 
•  Indicates  reAjctxr  of  Practice  Expense  RVUs  as  a  result  o(  OBRA  1 993 


Work 
RVUs 


Practice 
expense 
RVUs  2 


7.54 

6.37 

2.62 

•6.75 

9.56 

7.97 

7.08 

5.89 

2.94 

224 

2.90 

2.42 

0.00 

0.00 

9.30 

11.03 

7.50 

•9.60 

924 

•11.83 

9.86 

8.18 

10.18 

8.48 

1.78 

2.04 

13.51 

16.97 

12.93 

10.77 

12.57 

•16.09 

13.51 

11.25 

12.94 

15.46 

0.80 

0.74 

0.83 

1.05 

0.62 

0.57 

9.80 

9.73 

1021 

8.39 

12.66 

7.64 

0.00 

0.00 

1.31 

0.50 

0.98 

1.02 

1.18 

•1.51 

1.37 

0.95 

1.87 

1.41 

2.19 

1.40 

3.59 

2.15 

1.50 

0.82 

0.90 

0.38 

1.34 

0.91 

1.67 

•2.76 

5.47 

•7.81 

2.01 

1.23 

1.66 

083 

1.36 

•1.86 

3.59 

3.98 

4.82 

•6.17 

4.59 

3.82 

6.90 

•9.27 

6.96 

•9.85 

629 

•10.88 

6.03 

•10.50 

6.71 

5.52 

5.01 

•8.90 

5.28 

•7.12 

5.15 

•9.65 

3.64 

•6.02 

3.13 

1.26 

5.19 

6.57 

5.91 

•7.56 

3.36 

3.86 

3.01 

1.20 

5.76 

6.96 

5.70 

•7.45 

3.60 

1.28 

6.14 

3.83 

129 

0.53 

5.70 

•7.31 

5.57 

•7.31 

6.46 

•9.46 

9.67 

10.80 

12.73 

13.69 

Mal- 

practK« 

RVUs 


0.33 

0.43 

0.41 

0.31 

026 

0.13 

0.00 

0.63 

0.68 

0.68 

0.58 

0.44 

0.12 

1.12 

0.55 

0.98 

0.58 

0.88 

0.06 

0.06 

0.03 

0.71 

0.49 

0.39 

0.00 

0.03 

0.06 

0.09 

0.05 

0.08 

0.08 

0.13 

0.05 

0.02 

0.05 

0.17 

0.46 

0.07 

0.05 

0.13 

023 

0.37 

020 

0.65 

0.73 

0.74 

0.72 

0.36 

0.55 

0.49 

0.80 

0.39 

0.07 

0.38 

0.48 

020 

0.07 

0.38 

0.43 

0.08 

024 

0.03 

0.46 

0.51 

0.67 

0.65 

0.92 


Total 


14.34 

9.70 

17.94 

1328 

5.44 

5.45 

0.00 

20.96 

17.78 

21.75 

18.62 

19.10 

•3.94 

31.60 

2425 

29.64 

25.34 

29.28 

1.60 

1.94 

1.22 

20.24 

19.09 

20.69 

0.00 

1.84 

2.06 

2.78 

2.37 

3.36 

3.67 

5.87 

2.37 

1.30 

2.30 

4.60 

13.74 

3.31 

2.54 

3.35 

7.80 

11.36 

8.61 

16.82 

17.54 

17.91 

17.35 

12.59 

14.46 

12.89 

15.60 

10.05 

4.46 

12.14 

13.95 

7.42 

428 

13.10 

13.58 

4.96 

1021 

1.85 

13.47 

13.39 

16.59 

21.12 

27.34 


Gk)bal 
pehod 


Up- 
date 
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090 
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010 
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090 
090 
090 
090 
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090 
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010 
010 
010 
010 
010 
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010 
090 
010 
010 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
010 
090 
010 
090 
090 
090 
090 
090 
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AOOENOUM  B.— ReiATTVE  VALUE  UNITS  (RVUS)  AND  RELATED  INFORMATION— Continued 


HCPCS' 


67974 

67975 

67999 

66020 

68040 

68100 

68110 

68115 

68130 

68135 

66200 

68320 

68325 

68326 

68328 

68330 

68335 

68340 

68360 

68362 

68399 

68400 

68420 

68440 

68600 

68605 

68610 

68520 

68525 

68530 

68640 

68550 

68700 

68705 

68720 

68746 

68750 

68760 

68761 

68770 

68800 

68820 

68825 

68830 

68840 

68850 

68899 

69000 

69005 

69020 

69090 

69100 

69105 

69110 

69120 

69140 

69145 

69150 

69155 

69200 

69205 

6S210 

69220 

69222 

69300 

69310 

69320 


MOO 


Sta- 
tus 


A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

N 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

R 

A 

A 


OeschpHon 


Raoonstruction  o(  eyelid „ 

Reconstruction  of  eyelid 

EyeM  surgery  procedure 

indsaWrain  eyeM  lining „ 

Treatment  of  eyelid  lesions  _„.t.... 

Biopsy  of  eyeid  Ining  

ReiTKwe  eyeW  Ining  lesion  

Remove  eyelid  Ining  lesion  

Remove  eyelid  Mng  lesion  

Remove  eyelid  ining  lesion  

Treat  eyelid  by  injection  

Revise/graft  eyeM  lining  

RevBS/grafl  eyetid  lining 

Revise/graft  eyeM  lining „ 

Rewise^gr  aft  eyeM  lining 

Revise  eyeM  lining  _ „„ 

Revisa/graft  eyeM  lining  

Sepaiate  eyeM  adhesions _ .„ 

Revise  eyelid  ining  _ 

Revise  eyelid  ining  

EyeM  lirwng  surgery . ...... 

InaseWrain  tear  giand  ._ 

Inose/drain  tear  sac _ „ 

Incise  tear  duct  opening „ _ 

Removal  of  tear  gland  ._ 

PartlaJ  removal  tear  gland  ._ 

Biopsy  of  tear  gland  ...._ 

Removal  of  tear  sac 

Bwpsy  of  tear  sac  

Oearar)ce  of  tear  duct _ „. 

Remove  tear  gland  lesion  _ 

Ronxjve  tear  gtemd  leswn  

Repair  tear  ducts _. 

Revise  tear  duct  opening  „ 

Create  tear  sac  drain  „ 

Create  tear  duct  drain  

Create  tear  duct  drain  

Close  tear  duct  opening 

Close  tear  djct  opening 

Close  tear  system  fistula 

Dilate  tear  duct  open(ng(s) 

ExDiore  tear  duct  system  , 

Explore  tear  duct  system  

Reopen  fear  duct  ctwnnel  .. 

Exptore-'irngate  tear  duds. .. ; 

Injection  for  tear  sac  x-ray  ,.... 

Tear  duct  system  surgery  

Drain  external  ear  lesion _. 

Drain  external  ear  lesion 

Drain  outer  ear  canal  lesion 

Pefce  eartobes  

B«psy  of  external  ear  

Biopsy  of  external  ear  canal  „ 

Partial  removal  external  ear _ _. 

Removal  of  external  ear 

Remove  ear  canal  lesion<s)  

Remove  ear  canal  lesion(s)  

Exterisive  ear  canal  surgery 

Extensive  ear/nedc  surgery 

Clear  outer  ear  carwtl  ; 

Clear  outer  ear  canal  '. 

Remove  impacted  ear  wax  

CJean  out  mastoid  cavity : 

Clean  out  mastoid  cavity „. 

Revise  external  ear  

RetxjiW  outer  ear  canal 

Rebuild  outer  ear  caruil 


Work 
RVUs 


12.70 

9.00 

0.00 

1.33 

0.86 

1.37 

1.74 

2.34 

4.80 

1.81 

0.50 

5.03 

7.04 

6.83 

7.87 

4.58 

6.87 

3.96 

4.17 

7.02 

0.00 

1.66 

2.27 

090 

10.59 

1051 

4.06 

7.19 

4.48 

3.65 

10.21 

12.80 

6.27 

2.03 

7.77 

8.32 

8.30 

1.70 

1.32 

6.69 

1.12 

1.49 

1.55 

2.14 

1.23 

081 

0.00 

1.42 

208 

1.45 

0.00 

0.77 

0.86 

338 

3.99 

7.77 

257 

13.15 

17  22 

0  78 

1.16 

0.62 

0.84 

137 

0.00 

10/1 

16.78 


Practice 
expense 
RVUs  2 


14.23 
4.20 
0.00 
0.52 
0.45 
1.00 
155 
1.95 
4.14 
0.75 
0.53 

•7.15 

•9  44 

8.72 

•10.96 

•6.02 

•10.42 

3.17 

•5.53 
8.10 
0.00 
1.01 

Ma 

077 
7£9 
8.79 
3.73 
•9.20 
3.72 
288 
8.40 

11.47 
2.72 
1.03 

•11.58 
6.63 

•13.28 
0.93 
093 
4.29 
0.42 
0.56 
1.51 
1.95 
0.50. 
0.52 
0.00 
0.35 
1.17 
045 
000 
0.67 
0.81 
2.66 
079 
809 
254 

10.58 

1610 
0.42 
1.08 
0.23 
0.51 
0.75 
OOO 
995 

1481 


Mai- 
practice 
RVUs 


0.88 

02A 

0.00 

0.03 

0.02 

0.06 

0.07 

0.11 

0.22 

0.04 

0.03 

0.42 

0.63 

0.50 

0.83 

0.35 

0.69 

0.17 

0.33 

0.42 

0.00 

0.06 

0.06 

0.04 

0.76 

0.50 

0.28 

0.52 

0.23 

0.17 

0.51 

0.75 

0.15 

0.05 

0.75 

0.46 

0.84 

0.04 

0.04 

023 

0.02 

0.03 

0.09 

0.10 

0i}3 

0.04 

0.00 

0.03 

0.13 

0.04 

000 

007 

0.09 

037 

0.07 

0.89 

0.28 

1.26 

1.63 

0.04 

0.11 

0.02 

0.05 

0.08 

0.00 

1.09 

1.68 


Total 


27.81 

13.44 

0.00 

1.88 

1.33 

2.43 

3.06 

4.40 

9.16 

2.60 

1.06 

12.60 

17.11 

16.05 

19.66 

10.95 

17.98 

7.30 

10.03 

15.54 

0.00 

2.73 

3.36 

1.71 

19.04 

1980 

8.67 

16.91 

8.43 

6.70 

19.12 

25.02 

9.14 

3.11 

20.10 

15.41 

22.42 

2.67 

2.29 

11.21 

1.56 

2.08 

3.15 

4.19 

1.76 

1.37 

0.00 

1.80 

3.38 

1.94 

000 

1.51 

1.76 

6.41 

485 

16.75 

5.39 

24.99 

34.95 

1.24 

235 

0.87 

1.40 

220 

0.00 

21.75 

33.27 


Global 
period 


090 
090 
YYY 
010 
000 
000 
010 
010 
090 
010 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
YYY 
010 
010 
010 
090 
080 
000 
000 
000 
010 
090 
000 
090 
010 
090 
090 
090 
010 
010 
090 
010 
010 
010 
010 
010 
000 
YYY 
010 
010 
010 
XXX 
000 
000 
090 
090 
090 
090 
090 
090 
000 
010 
000 
000 
010 
YYY 
090 
090 


Up- 
date 


S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 

0 

s 
s 
s 
s 
s 
s 
s 
s 

N 

s 

N 

s 
s 
s 
s 
s 


'  AM  ncnwnc  CPT  HCPCS  Copyngw  1993  Ameocjn  Iktettcd  Association. 
»•  mocales  fwfcirtoo  o«  Practice  Expense  FMJs  as  » resull  o(  08RA  1993. 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  iNFORMATiot*— Continued 


HCPCS' 


69399 
69400 
69401 
69405 
69410 
69420 
69421 
69424 
69433 
69436 
69440 
69450 
69501 
69502 
69505 
69511 
69530 
69535 
69540 
69550 
69552 
69554 
69601 
69602 
69603 
69604 
69605 
69610 
69620 
69631 
69632 
69633 
69635 
69636 
69637 
69641 
69642 
69643 
69644 
69645 
69645 
69650 
69660 
69661 
69662 
69666 
69667 
69670 
69676 
69700 
69710 
69711 
69720 
69725 
69740 
69745 
69799 
69801 
69802 
69805 
69806 
69820 
69840 
69905 
69910 
69915 
69930 


MOO 


Sta- 
tus 


C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
N 
A 
A 
A 
A 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


Outer  ear  surgery  procedure  .-... 

Inflate  middle  ear  canal 

Inflate  middle  ear  car^ _, 

Catheterize  middle  ear  canal  .... 

Inset  middle  ear  t>affle „ 

Incision  of  eardrum 

Incision  of  eardrum 

Remove  ventilating  tube 

Create  eardrum  opening  

Create  eardrum  opening  

Exploration  of  middle  ear  

Eardrum  revision  

Mastoidectomy  

Mastoidectomy  

Remove  mastoid  structures  

Extensive  mastoid  surger>'  

Extensive  mastoid  surgery  

Remove  part  of  temporal  bone  . 

Remove  ear  tesion  

RerTX)ve  ear  lesion  

Renwve  ear  lesion  

Remove  ear  lesion  

Mastoid  surgery  revision  

Mastoid  surgery  revision  

Mastoid  surgery  revision  

Mastoid  surgery  revision  

Mastoid  surgery  revision  ...„ 

Repair  of  eardrum  

Repair  of  eardrum  » 

Repair  eardrum  structures  

Retxjikj  eardaim  structures 

Rebuild  eardrum  structures 

Repair  eardrum  structures  

Rebuild  eardrum  structures 

Rebuild  eardrum  structures 

Revise  middle  ear  &  mastoid  .... 
Revise  middle  ear  &  mastoid  .... 
Revise  middle  ear  &  mastoid  .... 
Revise  middle  ear  &  mastoid  .... 
Revise  middle  ear  &  mastoid  .... 
Revise  middle  ear  &  mastoid  .... 

Release  middle  ear  bone 

Revise  middle  ear  bone  

Revise  middle  ear  bone  

Revise  middle  ear  bone  

Repair  middle  ear  structures 

Repair  middle  ear  structures 

Remove  mastoid  air  cells 

Remove  middle  ear  nerve 

Close  mastoid  fistula 

Implant/replace  hearing  aid 

Remove/repair  hearing  aid 

Release  facial  nerve 

Release  facial  nerve 

Repair  facial  nen/e  

Repair  facial  nerve  

Middle  ear  surgery  procedure  ... 

Incise  inner  ear 

Incise  inner  ear 

Explore  inner  ear 

Explore  inr>er  ear 

Establish  inner  ear  window  

Revise  inner  ear  vwndow 

Remove  inner  ear 

Remove  inner  ear  &  mastoid  .... 

IrKise  inner  ear  nerve  

Implant  cochlear  device  


Wortc 
RVUs 


0.00 

0.84 

0.64 

2.61 

0.33 

1.29 

1.70 

0JB6 

1.49 

1.93 

7.39 

5.50 

8.91 

12.09 

12.71 

13.25 

18.24 

34.88 

1.16 

10.82 

19.05 

26.07 

12.93 

13.31 

13.75 

13.75 

1854 

4.43 

5.80 

9.66 

12.55 

11.89 

13.16 

15.05 

14.93 

12.43 

16.55 

14.97 

16.64 

15.98 

17.54 

9.50 

11.77 

15.49 

1521 

9.48 

9.49 

11.17 

9.33 

8.06 

0.00 

1054 

13.95 

19.19 

15.56 

1658 

0.00 

858 

12.58 

10.38 

11.95 

1055 

10.17 

10.82 

1355 

20.11 

14.16 


Practice 

expense 

RVUs  2 


0.00 

0.45 

0.25 

0.49 

0.61 

0.70 

1.15 

0.61 

1.34 

2.15 

8.79 

•9.51 

11.02 

13.51 

•1657 

•16.96 

16.90 

25.55 

1.28 

•16.59 

16.92 

23.12 

14.18 

16.45 

17.53 

•23.01 

15.12 

0.94 

•9.74 

•13.86 

•16.06 

•15.68 

•16.88 

•1956 

•19.47 

•16.49 

20.86 

•20.66 

•23.03 

•21.84 

2251 

•12.16 

•15.74 

18.65 

18.22 

•14.54 

•14.30 

10.29 

8.62 

7.95 

0.00 

8.53 

•18.73 

14.81 

11.96 

16.13 

0.00 

•14.65 

11.37 

•16.84 

•20.48 

8.95 

8.58 

•16.65 

•20.67 

17.91 

•27.99 


Mal- 
practice 
RVUs 


0.00 
0.05 
0.03 
0.04 
0.07 
0.08 
0.13 
0.06 
0.15 
0.23 
0.94 
1.16 
1.18 
1.47 
1.81 
1.86 
1.74 
2.88 
0.14 
2.02 
1.88 
2.66 
1.57 
1.77 
1.90 
2.73 
1.88 
0.10 
1.17 
1.63 
1.75 
1.80 
1.93 
2.13 
2.24 
1.89 
2.23 
2.54 
2.73 
2.54 
2.43 
1.34 
1.84 
1.95 
1.96 
1.79 
1.68 
1.09 
0.87 
0.85 
0.00 
0.44 
2.30 
1.53 
1.71 
1.55 
0.00 
1.86 
1.23 
2.02 
2.57 
1.01 
0.52 
2.09 
2.37 
2.04 
3.38 


Total 


0.00 
1.34 
0.92 
3.14 
1.01 
2.07 
2.98 
1.53 
2.98 
4.31 
17.12 
16.17 
21*.11 
27.07 
30.79 
32.07 
36.88 
63.31 
2.58 
29.43 
37.85 
51.85 
28.68 
31.53 
33.18 
39.49 
35.24 
5.47 
16.71 
25.15 
30.36 
29.37 
31.95 
36.44 
36.64 
30.81 
39.63 
38.17 
42.40 
40.36 
42.18 
23.00 
29.35 
36.09 
35.39 
25.81 
25.47 
22.55 
18.82 
16.86 
0.00 
1951 
34.98 
35.53 
2953 
33.96 
0.00 
24.79 
25.18 
2954 
35.00 
2051 
1957 
29.56 
36.29 
40.06 
45.53 


Global 
period 


Up- 
date 


YYY 
000 

000 
010 
000 
010 
010 
000 
010 
010 
090 
090 
090 
090 
090 
090 
090 
090 
010 
090 
090 
090 
090 
090 
090 
090 
090 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
XXX 
090 
090 
090 
090 
090 
YYY 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 


S 
S 
S 
S 
S 
S 
S 
S 

s 

S 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 

8 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 

0 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 


'  All  numenc  CPT  HCPCS  Copyright  1993  Amencan  Medical  Association. 
Y  indicates  reducticn  of  PraOica  Expense  RVUs  as  a  result  o<  06RA  1993. 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


HCF»CS' 


69949 
69950 
69955 
69960 
69970 
69979 
70010 
70010 
70010 
70015 
70015 
70015 
70030 
70030 
70030 
70100 
70100 
70100 
70110 
70110 
70110 
70120 
70120 
70120 
70130 
70130 
70130 
70134 
70134 
70134 
70140 
70140 
70140 
70150 
70150 
70150 
70160 
70160 
70160 
70170 
70170 
70170 
70190 
70190 
70190 
70200 
70200 
70200 
70210 
70210 
70210 
7022O 
70220 
70220 
70240 
70240 
70240 
70250 
70250 
70250 
70260 
70260 
70260 
70300 
70300 
70300 
70310 


MOO 


TO 
26 


TO 
26 


TO 
26 


TO 
26 


TO 
26 


TO 
26 
26 


TO 
TC 


26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


26 

TC 


TC 
26 


TC 
26 


TC 
26 
26 


TC 
TC 


26 


26 
TC 


TC 
26 


Sta- 
tus 


Description 


Inner  ear  surgery  procedure 

Incrse  inner  ear  nerve  

Release  facial  nerve 

Release  inner  ear  canal  

Renxjve  inner  ear  lesion  .... 

Temporal  bone  surgery 

Contrast  x-ray  of  brain  

Contrast  x-ray  of  brain  

Contrast  x-ray  ol  brain  

Contrast  x-ray  of  txain  

Contrast  x-ray  of  brain  

Contrast  x-ray  of  brain  

X-ray  eye  for  foreign  body  . 
X-ray  eye  for  foreign  body  . 
X-ray  eye  for  foreign  body  . 

X-ray  exam  of  jaw  

X-ray  exam  of  jaw  

X-ray  exam  of  jaw  

X-ray  exam  of  jaw  

X-ray  exam  of  jaw  

X-ray  exam  of  jaw 

X-ray  exam  of  mastoids  

X-ray  exam  of  nrtastoids  

X-ray  exam  of  mastoids  

X-ray  exam  of  mastoids  

X-ray  exam  of  mastoids  

X-ray  exam  of  mastoids  

X-ray  exam  of  middle  ear ... 
X-ray  exam  of  middle  ear ... 
X-ray  exam  of  nniddte  ear ... 
X-ray  exam  of  facial  bones 
X-ray  exam  of  facial  bones 
X-ray  exam  of  facial  bcnes 
X-ray  exam  of  facial  bones 
X-ray  exam  of  facial  t>or>es 
X-ray  exam  of  facial  t>ones 
X-ray  exam  of  nasal  bcr>es 
X-ray  exam  of  nasal  tx>nes 
X-ray  exam  of  nasal  bones 

X-ray  exam  of  tear  duct  

X-ray  exam  of  tear  duct  

X-ray  exam  of  tear  duct  

X-ray  exam  of  eye  sockets 
X-ray  exam  of  eye  sockets 
X-ray  exam  of  eye  sockets 
X-ray  exam  of  eye  sockets 
X-ray  exam  of  eye  sockets 
X-ray  exam  of  eye  sockets 

X-ray  exam  of  sinuses  

X-ray  exam  of  sinuses  

X-ray  exam  of  sinuses  

X-ray  exam  of  sinuses  

X-ray  exam  of  sinuses  

X-ray  exam  of  sinuses  

X-ray  exam  pituitary  saddle 
X-ray  exam  pituitary  saddle 
X-ray  exam  pituitary  saddle 

X-ray  exam  of  skull  

X-ray  exam  of  skull  

X-ray  exam  of  skull  ...r 

X-ray  exam  of  skuH  

X-ray  exam  of  skull  

X-ray  exam  of  skuH  

X-ray  exam  of  teeth 

X-ray  exam  of  teetti 

X-ray  exam  of  teetti 

X-ray  exam  of  teeth 


•  All  numanc  OPT  HCPCS  Copynghi  1993  Amencan  lytedcal  Association. 
» •  Indicalas  redudion  o»  Practic*  Eipens«  RVUs  as  a  result  ot  OBRA  1993. 


Work 
RVUs 


0.00 
21.39 
22.37 
19.97 
22.55 
0.00 
1.20 
0.00 
1.20 
1.20 
0.00 
1.20 
0.17 
0.00 
0.17 
0.18 
0.00 
0.18 
0.25 
0.00 
0.25 
0.18 
0.00 
0.18 
0.34 
0.34 
0.00 
0.00 
0.34 
0.34 
0.19 
0.00 
0.19 
0.26 
0.00 
0.26 
0.17 
0.00 
0.17 
0.30 
0.00 
0.30 
0.21 
0.21 
0.00 
0.28 
0.00 
0.28 
0.17 
0.00 
0.17 
0.25 
0.00 
0.25 
0.19 
0.19 
0.00 
0.00 
0.24 
0.24 
0.34 
0.34 
0.00 
0.10 
0.00 
0.10 
0.16 


Practice 
expense 
RVUs  2 


0.00 
18.19 
20.51 
18.05 
19.91 
0.00 
4.71 
4.18 
0.53 
1.83 
1.30 
0.53 
0.48 
0.40 
0.08 
0.60 
0.51 
0.09 
0.72 
0.60 
0.12 
0.69 
0.60 
0.09 
0.16 
0.92 
0.76 
0.71 
0.87 
0.16 
0.69 
0.60 
0.09 
0.88 
0.76 
0.12 
0.59 
0.51 
0  08 
1.05 
0.91 
0.14 
0.70 
0.10 
0.60 
0.89 
0.76 
0.13 
0.68 
0.60 
0.08 
0.88 
0.76 
0.12 
0.09 
0.49 
0.40 
0.60 
0.71 
0.11 
1.02 
0.16 
0.86 
0.30 
0.25 
0.06 
0.47 


Mal- 
practice 
RVUs 


000 
2.34 
2.27 
1.95 
2.29 
0.00 
0.34 
0.26 
0.08 
0.17 
0.09 
0.08 
0.04 
0.03 
0.01 
0.04 
0.03 
0.01 
0.06 
0.04 
0.02 
0.05 
0.04 
0.01 
0.02 
0.07 
0.05 
0.05 
0.07 
0.02 
0.05 
0.04 
0.01 
0.07 
0.05 
0.02 
0.04 
0.03 
0.01 
0.08 
0.06 
0.02 
0.05 
6.01 
0.04 
0.07 
0.05 
0.02 
0.05 
0.04 
0.01 
0.07 
0.05 
0.02 
0.01 
0.04 
0.03 
0.04 
0.06 
0.02 
0.08 
0.02 
0.06 
0.03 
0.02 
0.01 
0.04 


Total 


0.00 
41.92 
45.15 
39.97 
44.75 
0.00 
6.25 
4.44 
1.81 
3.20 
1.39 
1.81 
0.69 
0.43 
0.26 
0.82 
0.54 
0.28 
1.03 
0.64 
0.39 
0.92 
0.64 
0.28 
0.52 
1.33 
0.81 
0.76 
1.28 
0.52 
0.93 
0.64 
0.29 
1.21 
0.81 
0.40 
0.80 
0.54 
0.26 
1.43 
0.97 
0.46 
0.96 
0.32 
0.64 
1.24 
0.81 
0.43 
0.90 
0.64 
0.26 
1.20 
0.81 
0.39 
0.29 
0.72 
0.43 
0.64 
1.01 
0.37 
1.44 
0.52 
0.92 
0.43 
0.27 
0.16 
0.67 


Global 
penod 


YYY 
090 
090 
090 
090 
YYY 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


Up- 
date 


s 
s 
s 
s 
s 
s 

N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
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HCPCS ' 


MOD 


70310 
70310 
70320 
70320 
70320 
70328 
70328 
70328 
70330 
70330 
70330 
70332 
70332 
70332 
70336 
70336 
70336 
70350 
70350 
70350 
70355 
70355 
70355 
70360 
70360 
70360 
70370 
70370 
70370 
70371 
70371 
70371 
70373 
70373 
70373 
70380 
70380 
70380 
70390 
70390 
70390 
70450 
70450 
70450 
70460 
70460 
70460 
70470 
70470 
70470 
70480 
70480 
70480 
0481 
0481 
0481 
70482 
i0482 
70482 
70486 
70486 
70486 
70487 
70487 
70487 
0488 


TC 
26 


TC 
26 
26 


TC 
TC 


26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


26 
TC 


TC 
26 


TC 
26 


TC 
26 
26 


TC 
TC 


26 


TC 
26 


TC 
26 


Sta- 
tus 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Descnption 


X-ray  exam  of  teeth 

X-ray  exam  of  teeth _ 

Full  mouth  x-ray  of  teeth  „ 

Full  mouth  x-ray  of  teeth  

Full  mouth  x-ray  of  teeth  

X-ray  exam  of  jaw  joint  

X-ray  exam  of  jaw  joint  

X-ray  exam  of  jaw  joint  

X-ray  exam  of  jaw  joints 

X-ray  exam  of  jaw  joints 

X-ray  exam  of  jaw  joints 

X-ray  exam  of  jaw  joint  

X-ray  exam  of  jaw  joint  

X-ray  exam  of  jaw  joint  

Magnetic  int^ge  jaw  joint 

Magnetic  image  jaw  joint 

Magnetk:  image  jaw  joint 

X-ray  head  for  orthodontia  .... 
X-ray  head  for  orthodontia  .... 
X-ray  head  for  orthodontia  .... 

Panoramic  x-ray  of  jaws 

Panoramic  x-ray  of  jaws 

Panoramic  x-ray  of  jaws 

X-ray  exam  of  neck 

X-ray  exam  of  neck 

X-ray  exam  of  neck 

Throat  x-ray  A  fluoroscopy  .... 
Throat  x-ray  &  fluoroscopy  .... 
Throat  x-ray  &  fluoroscopy  .... 
Speech  evaluation,  complex  . 
Speech  evaluation,  complex  . 
Speech  evaluation,  complex  . 

Contrast  x-ray  of  larynx 

Contrast  x-ray  of  larynx 

Contrast  x-ray  of  larynx 

X-ray  exam  of  salivary  gland 
X-ray  exam  of  salivary  gland 
X-ray  exam  of  salivary  gland 
X^ay  exam  of  salivary  duct  . 
X-ray  exam  of  salivary  duct  . 
X-ray  exam  of  salivary  duct  . 
Cat  scan  of  head  or  brain  .... 
Cat  scan  of  head  or  brain  .... 
Cat  scan  of  head  or  txain  .... 
Contrast  cat  scan  of  head  .... 
Contrast  cat  scan  of  head  .... 
Contrast  cat  scan  of  head  .... 
Contrast  cat  scans  of  head  .. 
Contrast  cat  scans  of  head  .. 
Contrast  cat  scans  of  head  .. 

Cat  scan  of  skull 

Cat  scan  of  skull 

Cat  scan  of  skull 

Contrast  cat  scan  of  skull ...» 

Contrast  cat  scan  of  skull 

Contrast  cat  scan  of  skull 

Contrast  cat  scans  of  skull  ... 
Contrast  cat  scans  of  skull  ... 
Contrast  cat  scans  of  skull  ... 

Cat  scan  of  face,  jaw  

Cat  scan  of  face,  jaw  

Cat  scan  of  face,  jaw  

Contrast  cat  scan,  face/jaw  .. 
Contrast  cat  scan,  face/jaw  .. 
Contrast  cat  scan,  face/jaw  .. 
Contrast  cat  scans  face/jaw  . 
Contrast  cat  scans  face/jaw  . 


II  numeric  OPT  HCPCS  CopyngM  1993  Amencan  Medical  Association. 
31*  Indicates  reduction  ol  Practice  Ejipense  RVUs  as  a  resuN  of  OBRA  1993. 


ork 

'Us 

Practice 

expense 

RVUs  2 

Mal- 

practwe 

RVUs 

1 
Total 

Global 
period 

Up- 
date 

0.00 

0.40 

0.03 

0.43 

XXX 

N 

0.16 

0.07 

0.01 

0.24 

XXX 

N 

0.22 

0.86 

0.07 

1.15 

XXX 

N 

0.00 

0.76 

0.05 

0.81 

XXX 

N 

0.22 

0.10 

0.02 

0.34 

XXX 

N 

0.18 

0.09 

0.01 

0.28 

XXX 

N 

0.18 

0.57 

0.04 

0.79 

XXX 

N 

0.00 

0.48 

0.03 

0.51 

XXX 

N 

0.00 

0.81 

0.05 

0.86 

XXX 

N 

0.24 

0.92 

0.07 

1.23 

XXX 

N 

024 

0.11 

0.02 

0.37 

XXX 

N 

0.55 

2.27 

0.17 

?.99 

XXX 

N 

0.00 

2.02 

0.13 

2.15 

XXX 

N 

0.55 

0.25 

0.04 

0.94 

XXX 

N 

0.96 

11.23 

0.74 

12.93 

XXX 

N 

0.00 

10.80 

0.68 

11.48 

XXX 

N 

0.96 

0.43 

0.06 

1.45 

XXX 

N 

0.17 

0.44 

0.03 

0.64 

XXX 

N 

0.00 

0.36 

0.02 

0.38 

XXX 

N 

0.17 

0.08 

0.01 

0.26 

XXX 

N 

0.20 

0.64 

0.05 

0.89 

XXX 

N 

0.00 

0.55 

0.04 

0.59 

XXX 

N 

0.20 

0.09 

0.01 

0.30 

XXX 

N 

0.17 

0.48 

0.04 

0.69 

XXX 

N 

0.00 

0.40 

0.03 

0.43 

XXX 

N 

0.17 

0.08 

001 

0.26 

XXX 

N 

0.32 

1.40 

0.10 

1.82 

XXX 

N 

0.00 

1.25 

0.08 

1.33 

XXX 

N 

0.32 

0.15 

0.02 

0.49 

XXX 

N 

0.85 

2.40 

0.19 

3.44 

XXX 

N 

0.00 

2.02 

0.13 

2.15 

XXX 

N 

0.85 

0.38 

0.06 

1.29 

XXX 

N 

0.44 

1.92 

0.14 

2.50 

XXX 

N 

0.00 

1.72 

0.11 

1.83 

XXX 

N 

0.44 

0.20 

0.03 

0.67 

XXX 

N 

0.17 

0.73 

0.05 

0.95 

XXX 

N 

0.00 

0.65 

0.04 

0.69 

XXX 

N 

0.17 

0.08 

0.01 

0.26 

XXX 

N 

0.38 

1.89 

0.14 

2.41 

XXX 

N 

0.38 

0.17 

0.03 

0.58 

XXX 

N 

0.00 

1.72 

0.11 

1.83 

XXX 

N 

0.86 

-4.93 

o;j5 

6.14 

XXX 

N 

0.00 

4.55 

0.29 

4.84 

XXX 

N 

0.86 

0.38 

0.06 

1.30 

XXX 

N 

1.14 

5.96 

0.43 

7.53 

XXX 

N 

0.00 

5.45 

0.35 

5.80 

XXX 

N 

1.14 

0.51 

0.08 

1.73 

XXX 

N 

1.28 

7.38 

0.52 

9.18 

XXX 

N 

0.00 

6.81 

0.43 

7.24 

XXX 

N 

1.28 

0.57 

0.09 

1.94 

XXX 

N 

1.29 

0.58 

0.09 

1.96 

XXX 

N 

1.29 

5.13 

0.38 

6.80 

XXX 

N 

0.00 

4.55 

029 

4.64 

XXX 

N 

0.00 

5.45 

0.35 

5.80 

XXX 

N 

1.40 

6.07 

0.44 

7.91 

XXX 

N 

1.40 

0.62 

0.09 

2.11 

XXX 

N 

1.47 

7.46 

0.53 

9.46 

XXX 

N 

0.00 

6.81 

0.43 

7.24 

XXX 

N 

1.47 

0.65 

0.10 

2.22 

XXX 

N 

1.15 

5.06 

0.37 

6.58 

XXX 

N 

0.00 

4.55 

029 

4.84 

XXX 

N 

1.15 

0.51 

0.08 

1.74 

XXX 

N 

1.31 

6.03 

0.44 

7.78 

XXX 

N 

0.00 

5.45 

0.35 

5.80 

XXX 

N 

1.31 

0.58 

0.09 

1.98 

XXX 

N 

1.44 

7.45 

0.53 

9.42 

XXX 

N 

0.00 

6.81 

0.43 

7.24 

XXX 

N 
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HCPCS' 


70488 
70490 
70490 
70490 
70491 
70491 
70491 
70492 
70492 
70492 
70540 
70540 
70540 
70541 
70541 
70541 
70551 
70551 
70551 
70552 
70552 
70552 
70553 
70553 
70553 
71010 
71010 
71010 
71015 
71015 
71015 
71020 
71020 
71020 
71021 
71021 
71021 
71022 
71022 
71022 
71023 
71023 
71023 
71030 
71030 
71030 
71034 
71034 
71034 
71035 
71035 
71035 
71036 
71036 
71036 
71038 
71038 
71038 
71040 
71040 
71040 
71060 
71060 
71060 
71090 
71090 
71090 


MOD 


26 


TC 
26 


TC 
26 


26 
TC 


TC 
26 


TC 
26 
26 


TC 
TC 


26 


26 
TC 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 


Sta- 
tus 


Description 


Contrast  cat  scans  face/jaw  .. 

Cat  scan  at  neck  tissue 

Cat  scan  of  neck  tissue 

Cat  scan  of  neck  tissue 

Contrast  cat  of  neck  tissue  ... 
Contrast  cat  of  neck  tissue  ... 
Contrast  cat  of  neck  tissue  ... 
Contrast  cat  of  neck  tissue  ... 
Contrast  cat  of  neck  tissue  ... 
Contrast  cat  of  neck  tissue  ... 
Magnetic  image,  face,  neck  .. 
Magnetic  image,  face,  neck  .. 
Magnetic  image,  face,  neck  .. 
Magnetic  image,  head  (mra)  . 
Magnetic  image,  head  (mra)  . 
Magrwtic  image,  head  (mra)  . 
Magnetic  image,  brain  (mri)  .. 
Magnetic  image,  brain  (mri)  .. 
Magnetic  image,  brain  (mri)  ., 
Magnetic  image,  brain  (mri)  .. 
Magnetic  image,  brain  (mri)  .. 
Magrwtic  image,  brain  (mri)  .. 

Magnetic  image,  brain 

Magnetic  image,  bram 

Magnetic  image,  brain 

Chest  x-ray 

Chest  x-ray 

Chest  x-ray 

X-ray  exam  of  chest 

X-ray  exam  of  chest 

X-ray  exam  of  chest 

Ctiest  x-ray „ 

Chest  x-ray 

Chest  x-ray „ 

Ctiest  x-ray ., 

Chest  x-ray 

Chest  x-ray 

Chest  x-ray 

Chest  x-ray 

Chest  x-ray 

Chest  x-ray  and  fluoroscopy  . 
Chest  x-ray  and  fluoroscopy  . 
Chest  x-ray  and  fluoroscopy  . 

Chest  x-ray  ....*, 

Chest  x-ray ; 

Chest  x-ray 

Ct)est  x-ray  &  fluoroscopy  ...... 

Chest  x-ray  &  fluoroscopy  ...., 

Chest  x-ray  &  fluoroscopy  ..... 

Chest  x-ray 

Chest  x-ray 

Chest  x-ray 

X-ray  guidance  for  biopsy  ..... 
X-ray  guidance  for  biopsy  ..... 
X-ray  guidance  for  btopsy  ..... 
X-ray  guidarx^  for  biopsy  ..... 

X-ray  guidance  for  biopsy  

X-ray  guidance  for  biopsy  .... 

Contrast  x-ray  of  bronchi 

Contrast  x-ray  of  bronchi 

Contrast  x-ray  of  brorwhi 

Contrast  x-ray  of  bronchi 

Contrast  x-ray  of  bronchi 

Contrast  x-ray  of  bronctii 

X-ray  &  pacemaker  insertion 
X-ray  &  pacemaker  insertion 
X-ray  &  pacennaker  insertion 


Work 
RVUs 


1.44 
1.29 
OOO 
1.29 
1.40 
0.00 
1.40 
1.47 
1.47 
0.00 
1.50 
0.00 
1.50 
1.83 
0.00 
1.83 
1.50 
1.50 
OOO 
OOO 
1.80 
1.80 
2.39 
2.39 
0.00 
018 
0.00 
018 
0.21 
0.00 
021 
0.22 
0.00 
0.22 
0.27 
0.00 
0.27 
0.31 
0.00 
031 
OOO 
0.38 
0.38 
0.00 
0.31 
0.31 
OOO 
0.47 
047 
0.00 
018 
018 
0.00 
055 
055 
OOO 
0.55 
0.55 
OOO 
0.59 
0.59 
OOO 
0.75 
0.75 
OOO 
055 
0.55 


PractKe 
expense 
RVUs  2 


0.64 
5.13 
4.55 
0.58 
6.07 
5.45 
0.62 
7.46 
0.65 
6.81 
11.47 
10.80 
0.67 
11.47 
10.80 
0.67 
0.67 
11.47 
10.80 
12.95 
13.76 
0.81 
25.06 
1.08 
23.98 
054 
0.46 
008 
061 
051 
0.10 
0.70 
060 
O10 
083 
071 
012 
085 
071 
014 
0.76 
0.93 
0.17 
0.76 
O90 
0.14 
1.39 
1.60 
0.21 
051 
0.59 
0.08 
1.52 
1.77 
0.25 
1.62 
1.87 
0.25 
1.41 
1.68 
0.27 
2.12 
2.46 
0.34 
1.62 
1.87 
0.25 


Ma»- 

practica 

RVUs 


0.10 
0.38 
029 
009 
0.44 
0.35 
009 
0.53 
0.10 
0.43 
0.78 
0.68 
O10 
0.78 
0.68 
O10 
O10 
0.78 
068 
082 
0.94 
0.12 
1.67 
016 
1.51 
0.04 
0.03 
0.01 
0.04 
0.03 
0.01 
0.05 
0.04 
0.01 
0.07 
0.05 
0.02 
0.07 
0.05 
0.02 
O05 
0.08 
003 
0.05 
0.07 
0.02 
009 
0.12 
O03 
0.03 
0.04 
0.01 
0.10 
0.14 
0.04 
0.11 
015 
0.04 
0.09 
0.13 
0.04 
0.14 
019 
O05 
0.11 
0.15 
O04 


Total 


Global 
period 


Up- 
date 


2.18 

XXX 

N 

6.80 

XXX 

N 

4.84 

XXX 

N 

1.96 

XXX 

N 

7.91 

XXX 

N 

5.80 

XXX 

N 

2.11 

XXX 

N 

9.46 

XXX 

N 

222 

XXX 

N 

724 

XXX 

N 

13.75 

XXX 

N 

11.48 

XXX 

N 

227 

XXX 

N 

14.08 

XXX 

N 

11.48 

XXX 

N 

2.60 

XXX 

N 

2.27 

XXX 

N 

13.75 

XXX 

N 

11.48 

XXX 

N 

13.77 

XXX 

N 

16.50 

XXX 

N 

2.73 

XXX 

N 

29.12 

XXX 

N 

3.63 

XXX 

N 

25.49 

XXX 

N 

0.76 

XXX 

N 

0.49 

XXX 

N 

0.27 

XXX 

N 

0.86 

XXX 

N 

054 

XXX 

N 

032 

XXX 

N 

0.97 

XXX 

N 

0.64 

XXX 

N 

0.33 

XXX 

N 

1.17 

XXX 

N 

0.76 

XXX 

N 

041 

XXX 

N 

123 

XXX 

N 

0.76 

XXX 

N 

047 

XXX 

N 

081 

XXX 

N 

1.39 

XXX 

N 

058 

XXX 

N 

0.81 

XXX 

N 

128 

XXX 

N 

0.47 

XXX 

N 

1.48 

XXX 

N 

2.19 

XXX 

N 

071 

XXX 

N 

054 

XXX 

N 

081 

XXX 

N 

0.27 

XXX 

N 

1.62 

XXX 

N 

2.46 

XXX 

N 

084 

XXX 

N 

1.73 

XXX 

N 

2.57 

XXX 

N 

0.84 

XXX 

N 

1.50 

XXX 

N 

2.40 

XXX 

N 

0.90 

XXX 

N 

2.26 

XXX 

N 

3.40 

XXX 

N 

1.14 

XXX 

N 

1.73 

XXX 

N 

2.57 

XXX 

N 

0.84 

XXX 

N 
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HCPCS' 


•M  numarte  CPT  HCPCS  CopyiigM  1903  Amwcan  MMfcH  AMOCi«ion. 
**  tadiMM  raduclian  o<  Pradic*  EupwtM  RVUs  at  ■  (wuN  o(  OenA  1993. 


71100 

71100 

71100 

71101 

71101 

71101 

71110 

71110 

71110 

71111 

71111 

71111 

71120 

71120 

71120 

71130 

71130 

71130 

71250 

71250 

71250 

71260 

71260 

71260 

71270 

71270 

71270 

71550 

71550 

71550 

71555 

71555 

71555 

72010 

72010 

72010 

72020 

72020 

72020 

72040 

72040 

72040 

72050 

72050 

72050 

72052 

72052 

72052 

72069 

72069 

72069 

72070 

72070 

72070 

72072 

72072 

72072 

72074 

72074 

72074 

72080 

72080 

72080 

72090 

72090 

72090 

72100 


MOD 


TC 

26 
TC 


26 
TC 


26 
TC 

26" 
TC 


28 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 


26 
TC 


TC 
26 

fc" 

26 


TC 
26 
26 


TC 
TC 


26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 
26 
TC 


Sta- 
tus 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


X-ray  exam  of  rilK 

X-ray  exam  of  ribs 

X-ray  exam  of  ribs „. 

X-ray  exam  of  vb&,  cfiest 

X-ray  exam  of  rtos.  chest _. 

X-ray  exam  of  ribs,  chest 

X-ray  exam  of  ribs 

X-ray  exam  of  rtos 

X-ray  exam  of  ribs 

X-ray  exam  of  ribs,  chest „, 

X-ray  exam  of  rtos,  cfiest 

X-ray  exam  of  rit)s,  ctiest „. 

X-ray  exam  of  breastlxxie 

X-ray  exam  of  t>reasttx>ne 

X-ray  exam  of  breastbone 

X-ray  exam  of  breasttx>ne 

X-ray  exam  of  breastbone 

X-ray  exam  of  breasttione 

Cat  scan  of  chest 

Cat  scan  of  chest 

Cat  scan  of  chest 

Contrast  cat  scan  of  chest 

Contrast  cat  scan  of  chest  . 

Contrast  cat  scan  of  cfiest  ..... 
Contrast  cat  scans  of  chest  ... 
Contrast  cat  scans  of  chest  ... 
Contrast  cat  scans  of  chest  ... 

Magnetic  image,  chest 

Magnetic  image,  chest 

Magnetic  image,  chest „ 

Magnetic  imaging/chest  (mra) 
Magnetk:  imaging/chest  (nrva) 
Magnetic  imaging/chest  (mra) 

X-ray  exam  of  spine 

X-ray  exam  of  spine 

X-ray  exam  of  spine 

X-ray  exam  of  spine 

■  X-ray  exam  of  spine 

X-ray  exam  of  spine „.. 

X-ray  exam  of  neck  spine 

X-ray  exam  of  neck  spine  

X-ray  exam  of  neck  spine 

X-ray  exam  of  neck  spine  ...... 

X-ray  exam  of  neck  spine  .:.... 

X-ray  exam  of  neck  spine  

X-ray  exam  of  neck  spine  

X-ray  exam  of  neck  spine 

X-ray  exam  of  neck  spine  

X-ray  exam  of  trunk  spine 

X-ray  exam  of  trunk  spine  ...... 

X-ray  exam  of  trunk  spine 

X-ray  exam  of  thorax  spine  .... 
X-ray  exam  of  thorax  spine  .... 
X-ray  exam  of  thorax  spine  .... 
X-ray  exam  of  thoracic  spine  . 
X-ray  exam  of  thoracx:  spine  . 
X-ray  exam  of  tfioracic  spine  . 
X-ray  exam  of  tfiorack:  spine  . 
X-ray  exam  of  ttK>racic  spine  . 
X-ray  exam  of  ttxjracic  spine  . 

X-ray  exam  of  trunk  spine 

X-ray  exam  of  trunk  spine 

X-ray  exam  of  trunk  spine 

X-ray  exam  of  trunk  spine 

X-ray  exam  of  trunk  spine 

X-ray  exam  of  trunk  spine 

X-ray  exam  of  lower  spine 


Wori( 
RVUs 


<  An  numeric  CPT  HCPCS  CofryhgU  1993  American  Medical  Association. 
2 '  Indicates  reduction  of  Practica  Expense  RVUs  as  a  resuH  of  OBRA 1993. 


0.00 
022 
022 
0.00 
027 
027 
0.00 
027 
027 
0.00 
0.32 
032 
0.00 
020 
020 
0.00 
022 
022 
0.00 
1.17 
1.17 
0.00 
125 
1.25 
0.00 
1.40 
1.40 
0.00 
1.62 
1.62 
1.83 
1.83 
0.00 
0.45 
0.00 
0.45 
0.15 
0.00 
015 
022 
OOO 
0.22 
0.31 
0.31 
0.00 
0.00 
0.36 
0.36 
022 
OOO 
022 
022 
0.00 
022 
022 
0.00 
0.22 
022 
0.00 
0.22 
022 
0.00 
0.22 
0.28 
0.00 
028 
0.22 


PractKe 

expense 

RVUs* 


0.55 
0.65 
O10 
0.65 
0.78 
0.13 
0.76 
0.89 
013 
0.86 
1.01 
0.15 
0.63 
0.72 
0.09 
0.68 
0.78 
01 0 
5.69 
621 
052 
6.81 
7.37 
0.56 
8.52 
9.14 
0.62 
10.80 
11.53 
073 
11.53 
0.73 
10.80 
1.19 
0.99 
0.20 
0.47 
0.40 
0.07 
0.68 
058 
O10 
0.14 
1.00 
0.86 
1.09 
126 
017 
058 
0.48 
O10 
0.73 
0.63 
O10 
081 
0.71 
OlO 
0.98 
088 
O10 
0.75 
0.65 
O10 
013 
0.65 
0.78 
0.75 


Mal- 
practice 
RVUs 


0.04 

0.06 

O02 

0.04 

0.06 

0.02 

0.05 

0.07 

0.02 

0.06 

0.08 

0.02 

0.04 

0.05 

0.01 

0.04 

0.05 

0.01 

0.36 

0.44 

0.08 

0.43 

0.51 

0.08 

0.53 

0.62 

0.09 

0.68 

0.79 

0.11 

0.79 

0.11 

0.68 

0.09 

0.06 

0.03 

0.04 

0.03 

0.01 

0.05 

0.04 

O01 

0.02 

0.08 

0.06 

0.07 

0.09 

0.02 

0.04 

0.03 

0.01 

0.05 

0.04 

0.01 

0.06 

0.05 

0.01 

0.07 

0.06 

0.01 

0.05 

0.04 

0.01 

0.02 

0.04 

0.06 

0.05 


Total 


0JS9 
0.93 
0.34 
0.69 
1.11 
0.42 
0.81 
123 
0.42 
0.92 
1.41 
0.49 
0.67 
0.97 
0.30 
0.72 
1.05 
0.33 
6.05 
7.82 
1.77 
724 
9.13 
1.89 
9.05 
11.16 
2.11 
11.48 
13.94 
2.46 
14.15 
2.67 
11.48 
1.73 
1.05 
0.68 
0.66 
0.43 
0.23 
0.95 
0.62 
0.33 
0.47 
1.39 
0.92 
1.16 
1.71 
055 
0.84 
051 
033 
1.00 
0.67 
0.33 
1.09 
0.76 
0.33 
1.27 
0.94 
0.33 
1.02 
0.69 
033 
0.43 
0.69 
1.12 
1.02 


Global 
period 
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XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 
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XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 


Up- 
date 


N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 
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N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 
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N 

N 
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N 
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N 

N 
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N 

N 

N 
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HCPCS' 


72100 

72100 

72110 

72110 

72110 

72114 

72114 

72114 

72120 

72120 

72120 

72125 

72125 

72125 

72126 

72126 

72128 

72127 

72127 

72127 

72128 

72128 

72128 

72129 

72129 

72129 

72130 

72130 

72130 

72131 

72131 

72131 

72132 

72132 

72132 

72133 

72133 

72133 

72141 

72141 

72141 

72142 

72142 

72142 

72146 

72146 

72146 

72147 

72147 

72147 

72148 

72148 

72148 

72149 

72149 

72149 

72166 

72156 

72166 

72167 

72157 

72167 

72168 

72168 

72168 

72159 

72159 


MOD 


TC 
26 

TC 
26 


TC 

26 
26 


TC 
TC 


26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 

TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 

TC 
26 

TC 
26 

TC 
26 

TC 
26 


TC 
26 

TC 


Sta- 
tus 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Descriplion 


X-ray  exam  of  lower  spir>e 

X-ray  •xam  of  kMver  spine  

X-ray  exam  of  lower  spme  

X-ray  exam  of  lower  spme 

X-ray  exam  of  lower  spme 

X-ray  exam  of  lower  spirte 

X-ray  exam  of  lower  spine 

X-ray  exam  of  lower  spine  

X-ray  exam  of  lower  spine 

X-ray  exam  of  lower  spine 

X-ray  exam  of  lower  spme  

Cat  scan  of  nedc  spine  

Cat  scan  of  neck  spme  

Cat  scan  of  neck  spirw  

Contrast  cat  scan  of  neck  

Cor^rast  cat  scan  of  neck  

Contrast  cat  scan  of  neck  

Contrast  cat  scar^  of  neck  

Contrast  cat  scan&  of  neck  

Contrast  cat  scans  of  neck  

Cat  scan  of  ttvyax  spine 

Cat  scan  of  thorax  spine 

Cat  scan  of  ttwrax  spine 

Contrast  cat  scan  of  ttwrax 

Contrast  cat  scan  of  ttx)rax 

Contrast  cat  scan  of  ttwrax  . 

Contrast  cat  scaru  of  thorax  .... 
Contrast  cat  scans  of  ttxvax  .... 
Contrast  cat  sc£trts  of  ttrarax  .... 

Cat  scan  of  tower  sptne  

Cat  scan  of  fower  spine  

Cat  scan  of  lower  spine  .._ 

Contra^  cat  of  tower  spine 

Contrast  cat  of  tower  spine 

Cortlrast  cat  of  tower  spine  ...... 

Contrast  cat  scares,  tow  spirw  .. 
Cortoast  cat  scans,  tow  spine  .. 
Contrast  cat  scans,  tow  spine  .. 
Magnetic  image,  neck  spine  .... 

Magnetto  image,  necK  spme  .... 

Magnetic  Image,  neck  spine  .... 

Magnetic  image,  neck  spine  .... 

Magnetic  tmege,  neck  spine  .... 

Magnetic  (mage,  r>eck  spirw  .... 

Magnetk:  tmage,  ctwst  spine  _. 
Mi^netic  image,  ct>est  spine  „ 
Magnetic  image,  chest  spne  .., 
Magnetic  image,  ctiest  some  .. 
Magnetic  image,  chest  spine  .. 
Magnetic  image,  chest  spine  .. 
Magnetic  image,  tumbar  spine 
Magnetic  image,  tombar  spine 
Magnetic  image,  lumttar  spme 
Magnetic  Image,  lumbar  spme 
Magrwtic  image,  lumt)ar  spine 
Magnetk:  image,  tombar  spirw 
MagnetK  image,  neck  spine  ... 
MagnetK  image.  necK  spine  ... 
Magnate  Image,  neck  spine  ... 
Magnetic  Image,  chest  spine  .. 
Magnetic  image,  chest  spme  .. 
MagnetK  Image,  chest  spme  .. 
Magnetic  Image,  lumbar  spine 
Magnetic  image,  tombar  spine 
Magnetic  image,  tombar  spine 
Magnetto  imaging/spine  (mra) . 
Magnetto  Imaging^spirw  (mra) . 


'  M  fHWMflc  OPT  HCPC8  CopyfigM  1993  AiMfican  Madkal  Association. 
> '  bidkalM  faduckon  o«  Ptacio*  ExpanM  RVUt  w  •  rtsut  01  OeRA  1993 


WOffc 

riouiive 

RVUs 

expense 
RVUs  2 

0.00 

0.65 

0.22 

0.10 

0.31 

1.02 

0.00 

0.88 

0.31 

0.14 

0.36 

1.31 

0.00 

1.14 

036 

0.17 

0.22 

0.10 

0.22 

0.96 

0.00 

0.86 

0.00 

5.69 

1.17 

6.21 

1.17 

0.52 

1.23 

7.35 

0.00 

6.81 

1.23 

0.54 

1.28 

9.09 

0.00 

852 

1.28 

0.57 

1.17 

621 

0.00 

5.69 

1.17 

0.52 

1.23 

7.35 

0.00 

6.81 

•1.23 

0.54 

1^ 

9.09 

0.00 

8.52 

1.28 

0.57 

1.17 

6.21 

0.00 

5.69 

1.17 

0.52 

1.23 

7.35 

0.00 

6J1 

1.23 

0.54 

1.28 

9.09 

0.00 

8.52 

1.28 

0.57 

1.62 

11.53 

0.00 

10.80 

1.82 

0.73 

1.94 

13.82 

0.00 

12.95 

1.94 

0.87 

1.62 

12.72 

0.00 

11.99 

1.62 

0.73 

1.94 

13.82 

0.00 

12.95 

1.94 

0.87 

1.50 

12.66 

0.00 

11.99 

150 

0.67 

1.80 

13.76 

000 

12.95 

180 

0.81 

2.60 

25.14 

0.00 

23.98 

2.60 

1.16 

2.60 

25.14 

0.00 

23.98 

2.60 

1.16 

2.39 

25.06 

0.00 

23.98 

2.39 

1.08 

182 

12.66 

0.00 

11.99 

Mal- 
practice 
RVUs 


0.04 

0.01 

0.08 

0.06 

0.02 

0.09 

0.07 

0.02 

0.01 

0.07 

0.06 

0.36 

0.44 

0.06 

0.51 

0.43 

0.08 

0.62 

0.53 

0.09 

0.44 

0.36 

0.08 

0.61 

0.43 

0.08 

0.62 

0.53 

0.09 

0.44 

0.36 

0.08 

0.51 

0.43 

0.08 

0.62 

0.53 

0.09 

0.79 

0.68 

0.11 

0.95 

0.82 

0.13 

0.86 

0.75 

0.11 

0.95 

0.82 

0.13 

0.85 

0.75 

0.10 

0.94 

0.82 

0.12 

1.68 

1.51 

0.17 

1.68 

1.51 

0.17 

1.67 

1.51 

0.16 

0.85 

0.75 


Total 


0.69 

0.33 

1.41 

0.94 

0.47 

1.76 

1.21 

0.55 

0.33 

1.25 

0.92 

6.05 

7.82 

1.77 

909 

7.24 

1.85 

10.99 

9.05 

1  94 

7.82 

6.05 

1.77 

9.09 

7.24 

1.85 

10.99 

9.05 

1.94 

7.82 

6.05 

1.77 

9.09 

7.24 

1.85 

10.99 

9.05 

1.94 

13.94 

11.48 

2.46 

16.71 

13.77 

2.94 

15.20 

12.74 

2.46 

16.71 

13.77 

2.94 

15.01 

12.74 

2.27 

16.50 

13.77 

2.73 

29.42 

25.49 

3.93 

29.42 

25.49 

3.93 

29.12 

25.49 

3.63 

15.33 

12.74 


Global 
penod 
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Up- 
date 
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HCPCS' 


72159 

72170 

2170 

2170 

2190 

2190 

2190 

72192 

72192 

72192 

72193 

72193 

72193 

72194 

72194 

72194 

72196 

72196 

72196 

72198 

72198 

72198 

72200 

72200 


72220 
72220 
72220 
72240 
72240 
72240 
72255 
72255 
72255 
72265 
72265 
72265 
72270 
72270 
72270 
72285 
72285 
72285 

72295 

72295 

73000 

3000 

3000 

■3010 

■3010 

■3010 

3020 

3020 

3020 

3030 

3030 

■3030 

■3040 

]f3040 

73040 

73050 

73050 

73050 


MOD 


26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 

26" 
TC 


TC 
26 

fc" 

26 


TC 
26 
26 


TC 
TC 

26 


TC 
26 


TC 
26 


TC 
26 

TC 
26 


TC 
26 


TC 
26 


TC 
26 
26 


TC 
TC 


26 


TC 
26 


Sta- 
tus 


Descriptton 


Magnetic  Imaging/spine  (mra) 

X-ray  exam  of  pelvis  

X-ray  exam  of  pelvis' ..-. „.. 

X-ray  exam  of  pelvis  „.. 

X-ray  exam  of  pelvis  

X-ray  exam  of  pelvis  

X-ray  exam  of  pelvis  

Cat  scan  of  pelvis 

Cat  scan  of  pelvis 

Cat  scan  of  pelvis 

Contrast  cat  scan  of  pelvis 

Contrast  cat  scan  of  pelvis 

Contrast  cat  scan  of  pelvis 

Contrast  cat  scans  of  pelvis  ... 
Contrast  cat  scans  of  pelvis  ... 
Contrast  cat  scans  of  pelvis  ... 

Magnetic  Image,  pelvis  ...,. 

Magnetk;  Image,  pielvis 

Magnetic  Image,  pelvis 

Magnetic  Imaging/pelvis  (mra) 
Magnetk:  imaging/petvis  (mra) 
Magnetic  Imaging/pelvis  (mra) 
X-ray  exam  sacroiliac  joints  ... 
X-ray  exam  sacroiliac  joints  ... 
X-ray  exam  sacroiliac  joints  ... 
X-ray  exam  saaoiiiac  joints  ... 
X-ray  exam  sacroiliac  joints  ... 
X-ray  exam  sacroiliac  joints  ... 

X-ray  exam  of  taittx>ne 

X-ray  exam  of  tailbone 

X-ray  exam  of  taitoone 

Contast  x-ray  of  neck  spirw  .. 
Contrast  x-ray  of  neck  spine  .. 
Contrast  x-ray  of  neck  spine  .. 
Contrast  x-ray  thorax  spine  .... 
Contrast  x-ray  ttwrax  spine  .... 
Contrast  x-ray  ttiorax  spine  .... 

Contrast  x-ray  tower  spir>e  

Contrast  x-ray  tower  spine  

Contrast  x-ray  k)wer  spir^e  

Contrast  x-ray  of  spine 

Contrast  x-ray  of  spine 

Contrast  x-ray  of  spine 

X-ray  of  neck  spine  disk 

X-ray  of  neck  spine  disk 

X-ray  of  neck  spine  disk 

X-ray  of  tower  spine  disk 

X-ray  of  tower  spine  disk 

X-ray  of  tower  spine  disk 

X-ray  exam  of  collartxyw 

X-ray  exam  of  collartxxw  

X-ray  exam  of  collartxwie 

X-ray  exam  of  shoulder  blade 
X-ray  exam  of  shoulder  blade 
X-ray  exam  of  shoulder  blade 

X-ray  exam  of  shoulder 

X-ray  exam  of  shouWer 

X-ray  exam  of  shoukJer 

X-ray  exam  of  shouWer 

X-ray  exam  of  shoukJer 

X-ray  exam  of  shoukJer 

Contrast  x-ray  of  shoukJer 

Contrast  x-ray  of  shoukJer 

Contrast  x-ray  of  shoulder 

X-ray  exam  of  shouWers 

X-ray  exam  of  shoukJers 

X-ray  exam  of  shouWers 


fll  numenc  CPT  HCPCS  Copyright  1993  Am«ncan  Me<Scal  Assoaalwn. 
f  Indicates  raducten  o<  Practice  Expense  RVUs  as  a  result  of  OBRA  1 993. 


Work 
RVUs 


1.82 
0.17 
0.00 
0.17 
021 
0.00 
021 
1.10 
0.00 
1.10 
1.17 
0.00 
1.17 
1.23 
0.00 
123 
1.62 
0.00 
1.62 
1.82 
1.82 
0.00 
0.17 
0.00 
0.17 
0.19 
0.00 
0.19 
0.17 
0.00 
0.17 
0.92 
0.92 
0.00 
0.00 
0.92 
0.92 
0.84 
0.00 
0.84 
1.34 
0.00 
1.34 
0.84 
0.00 
0.84 
0.84 
0.00 
0.84 
0.16 
0.00 
0.16 
0.17 
0.00 
0.17 
0.15 
0.00 
0.15 
0.18 
0.18 
0.00 
0.00 
0.55 
0.55 
020 
0.00 
020 


Practtoe 
expense 
RVUs  2 


0.67 
0.58 
0.51 
0.07 
0.75 
0.65 
0.10 
6.18 
5.69 
0.49 
7.11 
6.59 
0.52 
8.72 
8.18 
0.54 
11.53 
10.80 
0.73 
11.53 
0.73 
10.80 
0.59 
0.51 
0.08 
0.69 
0.60 
0.09 
0.63 
0.55 
0.08 
0.41 
4.98 
4.57 
4.18 
4.59 
0.41 
4.30 
3.92 
0.38 
6.47 
5.87 
0.60 
8.46 
8.08 
0.38 
7.95 
7.57 
0.38 
0.58 
0.51 
0.07 
0.59 
0.51 
0.08 
0.53 
0.46 
0.07 
0.08 
0.63 
0.55 
2.02 
2.27 
0.25 
0.74 
0.65 
0.09 


Mat- 

practtoe 

RVUs 


0.10 
0.04 
0.03 
0.01 
0.05 
0.04 
0.01 
0.43 
0.36 
0.07 
0.49 
0.41 
0.08 
0.59 
0.51 
0.08 
0.79 
0.68 
0.11 
0.79 
0.11 
0.68 
0.04 
0.03 
0.01 
0.05 
0.04 
0.01 
0.05 
0.04 
0.01 
0.06 
0.35 
029 
026 
0.32 
0.06 
0.31 
025 
0.06 
0.46 
0.37 
0.09 
0.57 
0.51 
0.06 
0.53 
0.47 
0.06 
0.04 
0.03 
0.01 
0.04 
0.03 
0.01 
0.04 
0.03 
0.01 
0.01 
0.05 
0.04 
0.13 
0.17 
0.04 
0.05 
0.04 
0.01 


Total 


2.59 
0.79 
0.54 
0.25 
1.01 
0.69 
0.32 
7.71 
6.05 
1.66 
8.77 
7.00 
<1.77 
10,54 
8.69 
1.85 
13.94 
11.48 
2.46 
14.14 
2.66 
11.48 
0.80 
0.54 
0.26 
0.93 
0.64 
0.29 
0.85 
0.59 
026 
1.39 
625 
4.86 
4.44 
5.83 
1.39 
5.45 
4.17 
128 
827 
624 
2.03 
9.87 
8.59 
1.28 
9.32 
8.04 
1.28 
0.78 
0.54 
0.24 
0.80 
0.54 
0.26 
0.72 
0.49 
023 
027 
0.86 
0.59 
2.15 
2.99 
0.84 
0.99 
0.69 
0.30 


Gtobal 
pertod 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


Up- 
date 


N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
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Adoenoum  B.— Relative  Value  U^MTS  (RVUs)  and  Related  iNFORMATior*— Continued 


HCPCS' 


73060 
73060 
73060 
73070 
73070 
73070 
73080 
73080 
73080 
73085 
73085 
73085 
73090 
73090 
73090 
73092 
73092 
73092 
73100 
73100 
73100 
73110 
73110 
73110 
73115 
73115 
73115 
73120 
73120 
73120 
73130 
73130 
73130 
73140 
73140 
73140 
73200 
73200 
73200 
73201 
73201 
73201 
73202 
73202 
73202 
73220 
73220 
73220 
73221 
73221 
73221 
73225 
73225 
73225 
73500 
73500 
73500 
73510 
73510 
73510 
73520 
73520 
73520 
73525 
73525 
73525 
73530 


MOO 


TC 
26 

fc" 

26 


TC 
26 


TC 
26 


TC 
26 
26 
TC 


TC 
26 


TC 
26 


TC 
26 
26 


TC 
TC 


26 


26 
TC 


TC 
26 


TC 
26 

fc 

26 
26 


TC 
TC 

26 


26 
TC 

fc 

26 

fc 

26 


TC 
26 
25 


TC 
TC 


Sta- 
tus 


Desciiplion 


X-fay  exam  of  humerus „.. 

X-ray  exam  of  humerus 

X-ray  exam  of  humerus 

X-ray  exam  of  elx>w 

X-ray  exam  of  eixiw 

X-ray  exam  of  etnw 

X-ray  exam  of  etx)w 

X-ray  exam  of  ebow 

X-ray  exam  of  etxMV 

Conbast  x-ray  of  eft)Ow „„ 

Contrast  x-ray  of  ettxjw 

Contrast  x-ray  of  ettxiw 

X-ray  exam  of  forearm  .„ _ 

X-ray  exam  of  forearm 

X-ray  exam  of  forearm 

X-ray  exam  of  amr^  infant  

X-ray  exam  of  arm,  infant  

X-ray  exam  of  amv  infant  

X-ray  exam  of  wrist  „ 

X-ray  exam  of  wrist 

X-ray  exam  of  wrist 

X-ray  exam  of  wrisX 

X-ray  exam  of  wrist 

X-ray  exam  of  wrist  „ _. 

Cortrast  x-ray  of  wrist _. 

Contrast  x-ray  of  wrist 

Contrast  x-ray  of  wrist  .... 

X-ray  exam  of  hand 

X-ray  exam  of  hand _. 

X-ray  exam  of  hand 

X  ray  exam  of  hand 

X-ray  exam  of  hand 

X-ray  exam  of  hand 

X-ray  exam  of  flnoer(s)  

X-ray  exam  of  fbiQer(s)  

X-ray  exam  of  inoer(s)  

Cat  scan  of  arm 

Cat  scan  of  ami 

Cat  scan  of  arm 

Contrast  cat  scan  of  arm 

Contrast  cat  scan  of  arm 

Contrast  cat  scan  of  arm 

Contrast  cat  scans  of  arm 

Contrast  cat  scans  of  nrm 

Contrast  cat  scans  of  arm 

Magnetic  Image,  arm,  hand  ..: 
Magnetic  image,  ann,  hand  .... 
Magnetic  image,  arm,  hand  .... 
Magr«tic  image,  joint  of  arm  ... 
Magnetic  image,  joint  of  arm  ... 
Magnetic  image,  joint  of  arm  ... 
Magnetic  imagin^upper  (mra) 
Magnetic  tmaging/upper  (mra) 
Magnetic  imaging&jpper  (mra) 

X-ray  exam  of  hip 

X-ray  exam  of  hip 

X-ray  exam  of  hip  .„ _ 

X-ray  exam  of  hip 

X-ray  exam  of  hip 

X-ray  exam  of  hip , 

X-ray  exam  of  hips 

X-ray  exam  of  hips 

X-ray  exam  of  hips 

Contrast  x-ray  of  hip „. 

Contrast  x-ray  of  hip „^ 

Contrast  x-ray  of  hip 

X-ray  exam  ol  hip  .^ 


'  AS  nomartc  OPT  HCPCS  CopyngM  1993  American  tJ^dcM  Association. 
> '  kxHcales  rtduction  o(  Pmcwm  Ejip*n««  RVUs  a*  a  resun  ot  OBRA  t983. 


W0f(( 
RVUs 


0.17 
0.00 
0.17 
0.15 
0.00 
015 
0.17 
OOO 
ai7 
0.55 
0.00 
0.56 
0.16 
0.00 
018 
0.16 
0.00 

ai6 

0.16 
0.00 
0.16 
0.17 
0.00 

ai7 

0.55 
0.00 
0.55 
0.16 
0.16 
0.00 
0.00 
0.17 
0.17 
0.13 
0.13 
0.00 
1.10 
0.00 
1.10 
1.17 
0.00 
1.17 
1.23 
OOO 
1.23 
1.50 
1.50 
OOO 
OOO 
0.96 
0.96 
1.75 
1.75 
0.00 
017 
OOO 
017 
0.21 
0.00 
0.21 
0.26 
0.00 
026 
0.55 
0.55 
OOO 
OOO 


Practice 
expense 
RVUs  2 


0.63 
055 
0.08 
058 
051 
O07 
0.63 
055 
O08 
2.27 
2.02 
025 
058 
051 
0.07 
O07 
0.48 
055 
055 
048 
0.07 
0.60 
052 
0.08 
1.77 
1.52 
0.25 
0.07 
0.56 
0.48 
052 
0.60 
0.08 
046 
0.06 
0.40 
5.27 
4.78 
0.49 
621 
5.69 
0.52 
7.70 
7.16 
0.54 
067 
11.47 
10.80 
10.80 
11.23 
0.43 
11.47 
0.67 
1080 
054 
046 
0  08 
0.65 
055 
0.10 
077 
0.65 
0.12 
0.25 
227 
2.02 
0.51 


Mal- 
practice 
RVUs 


0.05 
O04 
0.01 
0.04 
0.03 
0.01 
0.05 
0.04 
0.01 
0.17 
0.13 
O04 
0.04 
0.03 
0.01 
0.01 
0.03 
0.04 
0.04 
0.03 
0.01 
0.04 
0.03 
0.01 
0.14 
O10 
0.04 
0.01 
0.04 
0.03 
0.03 
0.04 
0.01 
0.04 
0.01 
0.03 
0.37 
0.30 
0.07 
044 
0.36 
0.08 
0.53 
0.45 
0.08 
0.10 
0.78 
068 
0.68 
0.74 
O06 
0.78 
O10 
O.GS 
O04 
0.03 
O.OT 
O05 
0.04 
0.01 
0.06 
0.04 
0.02 
0.04 
017 
0.13 
0.03 


Total 


0.85 
0.59 
026 
0.77 
054 
023 
085 
059 
0.26 
2.99 
2.15 
084 
078 
0.54 
0.24 
0.24 
051 
0.75 
0.75 
051 
0.24 
081 
0.55 
026 
2.46 
1.62 
0.84 
0.24 
0.75 
0.51 
0.55 
081 
0.26 
063 
020 
0.43 
6.74 
5.08 
1.66 
7.82 
6.05 
1.77 
9.46 
7.61 
1.85 
2.27 
13.75 
11.48 
11.48 
12.93 
1.45 
14.00 
2.52 
11.48 
0.75 
049 
0.26 
0.91 
0.59 
0.32 
1.09 
0.69 
0.40 
0&4 
2.99 
2.15 
0.54 


Global 
period 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


Up- 
date 
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AooBicuM  a— RBjrnvc  Value  Unts  (R¥U6)  amd  Related  iNFonMATior^— Contlmied 


HCPCS' 


73630 
73630 
73640 
73640 
73640 
73650 
73650 
73650 
73660 
73660 
73660 
73662 
73662 
73662 
73684 
73664 
73664 
73665 
73665 
73665 
73580 
73580 
73680 
73690 
73690 
73590 
73692 
73692 
73692 
73600 
73600 
73600 
73610 
73610 

738  ro 

73616 
73816 
73616 
73620 
73620 
73620 
73630 
73630 
73630 
73650 
73650 
73650 
73660 
73660 
73660 
73700 
73700 
73700 
73Z01 
73201 
73701 
73702 
73706 
73702 
73720 
73720 
73720 
73721 
73721 
73721 
73725 
73725 


MOO 


26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


ITC 
26 


TC 
26 


26 
TC 

fc" 

26 


TC 
26 
26 


TC 

TC 


26 


TC 
26 


26 
TC 


TC 
26 


TC 
26 


TC 
26 
26 


TC 
TC 


26 


Sta- 
tus 


TC 


A 

A 

A 

A 
A 

A 
A 
A 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
iA 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Desolpfion 


X-ray  exam  of  Wp 

X-ray  exam  of  Np 

X-ray  exam  of  ipetwis  &  hips 
X-ray  axam  of  petvis  &  hips 
X-ray  exam  of  pelvis  &  hips  ^.. 

X-ray  exam  of  iNgfi 

X-ray  exam  of  tiigtk 
X-ray  exam  of  tMgH 
X-ray  exam  of  knee 
X-ray  axam  of  knee 
X-ray  exam  of  knee 
X-ray  exam  of  knee 
X-ray  exam  of  knee 
X-ray  axam  of  hnae 
X-ray  axam  of  I 
X-ray  exam  of  I 
X-ray  exam  of  I 
X-ray  exam  of  knee 
X-ray  axam  of  knee 
X-ray  exam  of  knee 
Conmal  x-ray  oTkaee  joint , 
Contast  x-ray  of  haee  joint . 
Corttnast  x-ray  afknee  joirC . 
X-ray  exam  of  k>wer  leg 
X-ray  exam  of  k>wer  leg  . 
X-ray  exam  of  kiwar  leg  . 
X-ray  axam  of  lag.  infant 
X-ray  axam  of  leg.  Infant 
X-ray  exam  of  leg.  infant 
X-ray  exam  of  anWe 
X-ray  exam  ot  ankle 
X-ray  axam  of  ankle 
X-ray  axam  of  ankle 
X-ray  axam  of  anMe 

X-ray  exam  of  ankle  _. 

Conbast  x-ray  of  ankle  .~ 
Conbast  x-ray  ot  ankle  .... 
Contrast  x-ray  of  ankle  _. 

X-ray  exam  of  kwt 

X-ray  exam  of  foot . 
X-ray  exam  of  toet . 
X-ray  exam  ol  twt . 
X-tay  axam  of  foot . 
X-ray  exam  of  foot . 
X-ray  exam  of  heef ... 
X-ray  axam  ol  heeti .. 
X-ray  exam  of  heel .. 
X-iay  exam  of  tDe(s) 

X-«ay  exam  of  toe^)  

X-<ay  examofteetB) 

Cat  scan  of  leg 

Cat  scan  of  leg 
Cat  scan  of  leg 
Contrast  cat  scan  ef  leg  ... 
Ccntrasl  cat  scan  of  leg  _« 
Contrast  cat  scan  «f  leg  _« 
Contrast  cat  scans  of  leg  .. 
Contrast  cat  scans  of  leg  .. 
Contrast  cat  scans  of  leg  ., 
Magnetic  image,  leg,  foot 
Magnetic  image,  leg,  foot 
Magnetic  Image,  leg,  foot 
Magnetic  image,  joint  of  lef 
Magnetic  image,  joint  of  leg 
Magnetic  image,  jomt  of  leg 
Magnetic  imagingr'lower  (mra) 
Magnetic  imaging/lower  (mra) 


W«li 
RVUs 


Practne 
expense 
RVUs  2 


0t2» 
029 
020 
0.00 
020 
0.V7 

aoo 

0.17 

ai7 
aoo 

0.17 
O.lt 
0.00 

ai« 

022 

aoo 

^22 

•.17 
»0O 

0.K7 
OM 
OM 
•.56 

•117 
•00 
•17 
•1« 
•1« 

aoo 
ai6 

0.00 

aw 

0.17 
OJO 
•17 
006 
OM 
•06 
•1« 
•m 
••» 
••• 
•t7 
0.17 
0.1« 
OM 

ai« 
au 
ai3 

OM 
1.10 
OM 

l.\t 

V17 

aoo- 

1.17 
12» 

ao» 

12» 

t.s» 

l.S» 
OM 

aoo 

0.96 
0l96 

aoo 


Mal- 
practice 
RVUs 


0.64 
•13 
0.96 
•56 

e.i« 
•n 

•56 

•M 

•50 

051 

007 

064 

a56 

•69 

•79 

•«> 

010 

•56 

0.4t 

a07 

2.7t 

2.53 

025 

•5» 

•&1 

•07 

•55 

007 

•48 

•56 

048 

•07 

060 

052 

•09 

227 

2.02 

(K25 

•07 

•56 

•4» 

•» 

•i» 

OOS 
0.53 
•4S 
O.V 
•48 
O.Oi 
0.40 
627 
4.70 
•4» 
621 
»J» 
frJ2 
7.7a 
7.U 
•54 
•07 

n.47 

lOJO 

1OJ0 

iii2a 

•4» 

1^47^ 
1089 


■All  oom««ic  OPT  MCPCS  CopyrtgW  1993  Ameoean  Medical  Assooation. 
>'  kKScates  raduction  ol  Practica  Expanse  RVUs  as  a  result  ol  OBRA  1993. 


ToW 


period 


•05 

•02 

0.06 

O0« 

•01 

•06 

•0« 

»M 

004 

•03 

•Ot 

•06  r 

•M 

•91 

•06 

•94 

•as 

•04 
•09 

••r 

•2T 

•  17 
•04 
0.04 
6.63 
•Ot 
0.04 
•Ot 
0.03 
•04 
009 
O.Ot 
904 
0.09 
••1 

•  17 
0.13 
•04 
001 

0.09 
•03 
0.04 
•Ot 
•0« 
•08 
0.01 
•04 
•01 
0.03 
•37 
0.39 
•07 
•44 
036 
000 
•53 
046 
O08 

•  10 
•70 
•60 
•60 
0.74 
0.00 

0:70 

0.68 


0.90 

0.44 

0.9O 

0.59 

03T 

0.86 

0.59 

026 

0.7t 

•54 

025 

0.87 

059 

029 

0.9# 

0.64 

0.34 

O70 

0.51 

025 

3.54 

2.79 

084 

079 

054 

025 

0.75 

024 

0.5T 

0.75 

0.51 

024 

0.81 

0.55 

020 

2.99 

2.15 

084 

024 

0.75 

0.51 

0.55 

0.81 

029 

073 

0.49 

024 

0.63 

020 

0.43 

6.74 

5.08 

1.60 

7.82 

6.05 

1.77 

9.40 

7.6T 

1.85 

227 

13.75 

11.48 

11.48 

12.93 

1.45 

14.09 

11.48 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 


date 


ft 

H 
H 
H 
H 
H 

ft 

H 
H 
H 
H 
M 
H 
N 
N 
H 
H 
H 
H 
H 
H 
H 
H 
H 
H 

H 
H 
H 
H 
H 
H 
H 
H 
H 
ft 
H 
H 
H 
H 
H 
H 
H 
H 
H 
K 
H 
H 
H 
H 
K 
H 
H 
H 
H 
H 
H 
H 
N 
H 
H 
N 
H 
H 
H 
H 
H 
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HCPCS' 


MOO 


73725 

74000 

74000 

74000 

74010 

74010 

74010 

74020 

74020 

74020 

74022 

74022 

74022 

74150 

74150 

74150 

74160 

74160 

74160 

74170 

74170 

74170 

74181 

74181 

74181 

74185 

74185 

74185 

74190 

74190 

74190 

74210 

74210 

74210 

74220 

74220 

74220 

74230 

74230 

74230 

74235 

74235 

74235 

74240 

74240 

74240 

74241 

74241 

74241 

74245 

74245 

74245 

74246 

74246 

74246 

74247 

74247 

74247 

74249 

74249 

74249 

74250 

74250 

74250 

74251 

74251 

74251 


26 


TC 
26 
26 


TC 
TC 


26 
26 
TC 


TC 
26 


TC 
26 


TC 
26 
26 


TC 
TC 


26 


26 
TC 


TC 
26 


TC 
26 


TC 
26 
26 


TC 
TC 


26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


Sta- 
tus 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


Magnetic  imaging/lower  (mra) 

X-ray  exam  o(  abdomen 

X-ray  exam  of  abdomen 

X-ray  exam  of  abdomen 

X-ray  exam  of  abdomen  — 

X-ray  exam  of  abdomen 

X-ray  exam  of  abdomen 

X-ray  exam  of  abdomen 

X-ray  exam  of  abdomen 

X-ray  exam  of  abdomen 

X-ray  exam  series,  abdomen 

X-ray  exam  series,  abdomen 

X-ray  exam  series,  abdomen 

Cat  scan  of  abdomen 

Cat  scan  of  abdomen 

Cat  scan  of  abdomen 

Contrast  cat  scan  of  abdomen  .... 
Contrast  cat  scan  of  abdomen  .... 
Contrast  cat  scan  of  atxlomen  .... 
Contrast  cat  scans,  abdomen  ..... 
Contrast  cat  scans,  abdomen  .... 
Contrast  cat  scans,  abdomen  .... 
Magr>etic  Image,  abdomen  (mri) 
Magnetic  image,  abdomen  (mri) 
Magnetic  image,  atxlomen  (mri) 
Magnetic  image/atxlomen  (mra) 
Magnetic  image/abdomen  (mra) 
Magrwtic  Image/abdomen  (mra) 

X-ray  exam  of  peritoneum 

X-ray  exam  of  peritorieLim 

X-ray  exam  of  peritor>eum 

Con^ast  x-ray  exam  of  throat  .... 
Corrtrast  x-ray  exam  of  ttvoat  .... 
Contrast  x-ray  exam  of  ttvoat  .... 
Contrast  x-ray  exam.esophagus 
Contrast  x-ray  exam,esophagus 
Contrast  x-ray  exam,esophagus 
Cinema  x-ray  throat/esophagus  . 
Cinema  x-ray  throat/esophagus  , 
Cinema  x-ray  throat/esophagus  . 

Remove  esoishagus  obstruction . 

Remove  esophagus  obstruction  . 

Remove  esophagus  otjstruction . 

X-ray  exam  upper  gi  tract 

X-ray  exam  upper  gi  tract  .... 

X-ray  exam  upper  gi  tract  — -..; 

X-ray  exam  upper  gi  tract  

X-ray  exam  upper  gi  tract  ...;„... 

X-ray  exam  upper  gi  tract  

X-ray  exam  upper  gi  tract  

X-ray  exam  upper  gi  tract  

X-ray  exam  upper  gi  tract  

Contrast  x-ray  upper  gi  tract 

Contrast  x-ray  upper  gi  tract  ..... 

Contrast  x-ray  upper  gi  tract 

Contrast  x-ray  upper  gi  trad  

Contrast  x-ray  upper  gi  tract 

Contrast  x-ray  upper  gi  tract  

Contrast  x-ray  upper  gi  tract  

Contrast  x-ray  upper  gi  tract 

Contrast  x-ray  upper  gi  tract  ..... 

X-ray  exam  of  small  bowel 

X-ray  exam  of  small  bowel 

X-ray  exam  of  snnall  t>owel 

X-ray  exam  of  small  bowel 

X-ray  exam  of  smaH  bowel 

X-ray  exam  of  small  bowel 


<  M  numeric  CPT  HCPCS  CopyrigM  1993  Amwican  MadcH  Auoctabon. 
>'  IfKkcatas  raductton  o(  Practica  Expansa  RVUs  as  a  resuM  o(  oeRA  1993. 


ark 
Us 

Practice 

expense 

RVUs  2 

Mat- 
practice 
RVUs 

Total 

Global 
period 

Up- 
date 

1.84 

0.67 

0.10 

2.61 

XXX 

N 

0.18 

0.59 

0.04 

0.81 

XXX 

N 

0.00 

0.51 

0.03 

0.54 

XXX 

N 

0.18 

0.08 

0.01 

0.27 

XXX 

N 

0.23 

0.11 

0.02 

0.36 

XXX 

N 

02i 

0.66 

0.06 

0.95 

XXX 

N 

0.00 

0.55 

0.04 

0.59 

XXX 

N 

0.00 

0.60 

0.04 

0.64 

XXX 

N 

027 

0.73 

0.06 

1.06 

XXX 

N 

027 

0.13 

0.02 

0.42 

XXX 

N 

0.32 

0.15 

0.02 

0.49 

XXX 

N 

0.00 

0.71 

0.05 

0.76 

XXX 

N 

0.32 

0.86 

0.07 

1.25 

XXX 

N 

1.20 

5.98 

0.43 

7.61 

XXX 

N 

0.00 

5.45 

0.35 

5.80 

XXX 

N 

1.20 

0.53 

0.08 

1.81 

XXX 

N 

1.28 

7.16 

0.50 

8.94 

XXX 

N 

0.00 

6.59 

0.41 

7.00 

XXX 

N 

1.28 

0.57 

0.09 

1.94 

XXX 

N 

1.42 

8.81 

0.61 

10.84 

XXX 

N 

0.00 

8.18 

0.51 

8.69 

XXX 

N 

1.42 

0.63 

0.10 

2.15 

XXX 

N 

1.62 

0.73 

0.11 

2.46 

XXX 

N 

1.62 

11.53 

0.79 

13.94 

XXX 

N 

0.00 

10.80 

0.68 

11.48 

XXX 

N 

0.00 

10.80 

0.68 

11.48 

XXX 

N 

1.82 

11.53 

0.79 

14.14 

XXX 

N 

1.82 

0.73 

0.11 

2.66 

XXX 

N 

0.32 

1.38 

0.10 

1.80 

XXX 

N 

0.32 

0.13 

0.02 

0.47 

XXX 

N 

0.00 

1.25 

0.08 

1.33 

XXX 

N 

0.36 

1.30 

0.09 

1.75 

XXX 

N 

0.00 

1.14 

0.07 

1.21 

XXX 

N 

0.36 

0.16 

0.02 

0.54 

XXX 

N 

0.47 

1.35 

0.10 

1.92 

XXX 

N 

0.00 

1.14 

0.07 

1.21 

XXX 

N 

0.47 

0.21 

0.03 

0.71 

XXX 

N 

0.54 

1.50 

0.12 

2.16 

XXX 

N 

0.00 

1.25 

0.08 

1.33 

XXX 

N 

0.54 

0.25 

0.04 

0.83 

XXX 

N 

1.20 

0.53 

0.08 

1.81 

XXX 

N 

1.20 

3.06 

0.25 

4.51 

XXX 

N 

0.00 

2.53 

0.17 

2.70 

XXX 

N 

0.00 

1.41 

QK)9 

1.50 

XXX 

N 

0.70 

1.73 

0.14 

2.57 

XXX 

N 

0.70 

0.32 

005 

1.07 

XXX 

N 

0.70 

1.76 

0.14 

2.60 

XXX 

N 

0.00 

1.44 

0.09 

1.53 

XXX 

N 

0.70 

0.32 

0.05 

1.07 

XXX 

N 

0.92 

2.71 

0.21 

3.84 

XXX 

N 

0.00 

2.30 

0.15 

2.45 

XXX 

N 

0.92 

0.41 

0.06 

1.39 

XXX 

N 

0.70 

1.91 

0.15 

2.76 

XXX 

N 

0.00 

1.59 

0.10 

1.69 

XXX 

N 

0.70 

0.32 

0.05 

1.07 

XXX 

N 

0.70 

1.94 

0.16 

2.80 

XXX 

N 

0.00 

1.62 

0.11 

1.73 

XXX 

N 

0.70 

0.32 

0.05 

1.07 

XXX 

N 

0.92 

2.89 

0.22 

4.03 

XXX 

N 

0.00 

2.48 

0.16 

2.64 

XXX 

N 

0.92 

0.41 

0.06 

1.39 

XXX 

N 

0.48 

1.46 

0.11 

2.05 

XXX 

N 

0.00 

1.25 

0.08 

1.33 

XXX 

N 

0.48 

0.21 

0.03 

0.72 

XXX 

N 

0.48 

1.46 

0.11 

2.05 

XXX 

N 

0.00 

1.25 

0.08 

1.33 

XXX 

N 

0.48 

0.21 

0.03 

0.72 

XXX 

N 
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HCPCS' 


MGO 


TC 
2» 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


26 
TC 


TC 
26 

TC 
26 

fc' 

26 
26 

fc" 

TC 
2« 


TC 
26 

fc 

26 


TC 
26 

fc 

26 


TC 

26 

fc 

26 


TC 
26 


26 
TC 


TC 
26 


TC 
26 


TC 
26 
26 


Sta- 
tus 


A 
A 
A 
A 
A 
A 
K 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
C 
A 
C 
C 
A 
A 
A. 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


X-ray  eiem  of  small  bowel 

X-iey  exam  of  smai  bowel 

X-ray  exam  of  smal  bowel 

Contrast  x-ray  exam  of  coten  _... 
Contrast  x-ray  exam  of  cokm  .... 
Contast  x-ray  eMun  of  colon  „... 
Contrast  x-ray  exam  of  colon  _... 
Contrast  x-ray  exam  o(  colen  .... 
Contrast  x-ray  exam  of  colon  _.. 
Contrast  x-ray  exam  of  colon  .... 
Contrast  x-ray  exam  of  colon  .... 
Contrast  x-ray  exam  of  colon  .... 

Contrast  x-ray.  gallbladder 

Contrast  x-ray,  gaittiiadder 

Cortrast  x-ray,  gallbladder 

Contrast  x-rays,  gallbladder  

Contrast  x-rays,  gaUt>laddef  

Contrast  x-rays,  gallbladdef  

X-ray  bite  ducts,  paxreas  

X-ray  btle  ducts,  pancreas  .„ 

X-ray  bite  ducte,  pancreas  

Addrtional  x-rays  at  surgery  

Additional  x-rays  at  surgery  

Additional  x-rays  at  surgery  

X-ray  tie  ducts,  pancreas  

X-ray  bile  ducts,  pancreas  

X-ray  tHte  ducts,  pamcreas  

Contrast  x-ray  of  biie  ducts  

Contrast  x-ray  of  btle  duds 

Contrast  x-ray  of  txte  ducts  

X-ray  for  bile  stone  removal 

X-ray  tor  bile  sto»>e  removal 

X-ray  for  bile  stone  rerrxjval 

X-ray  tot  bile  duct  eryjoscopy  ... 
X-ray  for  bile  duct  endoscopy  ... 
X-ray  Hr  k>l€  duct  endoscopy  ... 
X-ray  tar  panaeas  endoscopy  .. 
X-ray  for  pancreas  endossopy  .. 
X-ray  tar  pancreas  endoscopy  .. 
Xray,  biic/panaeas  endoscopy  . 
Xray,  b«le/panaeas  endoscopy  . 
Xray,  bileyparx^eas  endoscopy  . 

X-ray  giflde  for  gi  tube  „ 

X-ray  giude  lor  gi  tube  

X-ray  guide  for  gi  tutje  

X-ray  guide,  stomach  tut)e  

X-ray  guide,  stomach  tube 

X-ray  guide,  stomach  tdae 

X-ray  gaide,  intestinal  tube  

X-ray  guide,  intestinal  tutM  

X-ray  guide,  intestinal  tube  

X-ray  guide,  gi  dilallon  . 

X-ray  guide,  gi  diation  . . 

X-ray  guide,  gi  dilation  

X-ray.  t)ile  duct  dilation 

X-ray.  btle  duct  dilation 

X-ray,  bite  duct  dUation 

Contrast  x-ray  urinary  tract  

Contrast  x-ray  urwwry  tract  

Contrast  x-ray  urinary  tract  

Contrast  x-ray  urinary  tract  

Contrast  x-ray  urinary  tract  

Contrast  x-ray  urmary  tract  

Contrast  x-ray  urmary  tract  

Contrast  x-ray  urinary  tract  

Contrast  x-ray  urinary  tract  

Contrast  x-ray  urinary  tract  


Work 
RVUs 


'Im  numenc  CPT  HCPCS  Copyngrrt  1993  Amefxan  Medcal  Assooaoon. 
*•  Indicates  feduction  c*  Practice  Expense  RVUs  as  a  result  ol  OBRA  1993. 


0.51 
0.00 
0.51 
9.70 
0.00 
0.70 
1.00 
0.00 
V.OO 
2.04 

o.oe 

2.04 
0.32 
0.00 
0.32 
0.20 
0.20 
0.00 

eoo 
o.oo 

0.36 
9.00 
0.00 
0.21 
0.42 
0.00 
0.42 
0.55 
0.55 
0.00 
0.00 
0.71 
0.71 
0:71 
0.00 
0.7T 
0.?1 

ooe 

0.71 
0.71 
0.00 
0.71 
0.55 
000 
0.55 
0.77 
0.00 
0.77 
0.77 
0.00 
0.77 
0.55 
0.00 
0;55 
0.89 
0.89 
0.00 
0.50 
0.00 
0.50 
0.50 
0.00 
0.50 
0.50 
0.00 
0.50 
0.50 


Practice 
expertse 
RVUs  2 


1.67 
T.44 
0:23 
T.96 
t.64 
0.32 
2.60 
2.15 
0.45 
3.3» 
2.47 
0.9T 
0.86 
0.71 
0.T5 
0.4§ 
0.09 
0.40 
0.00 
0.00 
0.T7 
0.00 
0.00 
0.10 
095 
0.76 
019 
025 
3.28 
3.03 
T.70 
2.02 
0.32 
3.35 
3.03 
0.32 
3.35 
303 
0.32 
3.35 
3.03 
0.32 
2.78 
2.53 
0.25 
3.38 
3.03 
0.35 
2.86 
2.53 
0.35 
328 
3.03 
0.25 
6.27 
0.40 
5.87 
1.84 
1.62 
0.22 
2.13 
1.91 
0.22 
2.10 
1.88 
0.22 
0.22 


Mal- 
practice 
RVUs 


0.12 
0.0§ 
0.03 
0.10 
0.11 
005 
0.21 
0.T4 
0.07 
0:30 
0.10 
0.14 
0.07 
0.05 
0.02 
0.04 
0.01 
0.03 
0.00 
0.00 
0.02 
0.00 
0.00 
0.01 
0.08 
0.05 
0.03 
0.04 
0.23 
0.19 
01T 
0.16 
0.05 
0.24 
0.19 
005 
024 
0.19 
0.05 
0.24 
0.19 
0.05 
0.2T 
0.17 
0.04 
0.24 
0.T9 
0.05 
0.22 
0.17 
0.05 
0.23 
0.19 
0.04 
0.43' 
0.06 
0.37 
0.T4 

o.n 

0.03 
0.16 
0.T3 
0.03 
0.15 
0.12 
0.03 
0.03 


Total 


2.30 
1.53 
0.77 
2.82 
1.75 
1.07 
3.8T 
2.29 
1.52 
5.72 
2.63 
3.09 
't25 
0-76 
0.49 
0.73 
0.3O 
0.43 
0.00 
0.00 
0.55 
0.00 
0.00 
0.32 
1.45 
0.81 
064 
084 
4.06 
3.22 
1.81 
2.89 
1.08 
4.30 
3.22 
1.08 
4.30 
322 
1.08 
4.30 
322 
1.08 
3.54 
2.70 
0.84 
4.39 
322 
1.17 
3.87 
2.70 
1.17 
4.06 
3.22 
0.84 
7.59 
1.35 
624 
2.48 
1.73 
0.75 
2.79 
2.04 
0.75 
2.75 
2.00 
0.75 
0.75 


Giabal 
period 


! 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

zxx 

XXX 
XXX 
XXX 
XXX 

XXX 
XXX 

XXX 

XXX 
XXX 
XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


date 


N 

N 

rii 

N 
N 
N 
N 
H 
N 
N 
N 
N 
H 
N 

n 

H 
H 

N 
N 

ft 

N 
H 
N 
H 
N 
H 
N 
N 
N 
N 
N 
N 
N 
N 
U 
K 
K 
N 
K 
N 
N 
N 
U 
N 
N 
N 
N 
N 

H 

N 

N 

N 

N 

N 

H^' 

f* 

N 

N 

N 

U 

N. 

N. 

H 

K 

N 
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HCPCS' 

MOO 

Sta- 
tus 

74415 

A 

74415 

fc 

A 

74420 

TO 

A 

74420 

*••■•>••• 

A 

74420 

26 

A 

74425 

...~.... 

A 

74425 

TC 

A 

74425 

26 

A 

74430 



A 

74430 

TC 

A 

74430 

26 

A 

74440 

•><*••••• 

A 

74440 

TC 

A 

74440 

26 

A 

74445 



A 

74445 

TC 

A 

74445 

26 

A 

74450 

A 

74450 

TC 

A 

74450 

26 

A 

74455 



A 

74455 

TC 

A 

74465 

26 

A 

74470 

■  »».M. 

A 

74470 

TC 

A 

74470 

26 

A 

74475 

„    ™ 

A 

74475 

TC 

A 

74475 

26 

A 

74480 

A 

74480 

TC 

A 

74480 

26 

A 

74485 



A 

74485 

26 

A 

74485 

TC 

A 

74710 

A 

74710 

fc 

A 

74710 

26 

A 

74740 

26 

A 

74740 

•■■•■■■■« 

A 

74740 

TC 

A 

74742 

TC 

A 

74742 

A 

74742 

26 

A 

74775 

A 

74775 

fc 

A 

74775 

26 

A 

75500 

_ 

D 

75500 

TC 

D 

75500 

26 

D 

75505 

D 

75505 

fc 

D 

75505 

26 

D 

75507 



0 

75507 

TC 

D 

75507 

26 

D 

75519 

0 

75519 

fc 

D 

75519 

26 

D 

75523 

TC 

D 

75523 

26 

D 

75523 



D 

75527 

D 

75527 

TC 

0 

75527 

26 

D 

75552 

A 

75552 

fc 

A 

Description 


oik 
OJs 

Practice 
expense 
RVUs  2 

MaK 

practice 

RVUs 

Total 

Global 
period 

Up. 
date 

0.50 

2.26 

0.16 

2.92 

XXX 

N 

0.00 

2.04 

0.13 

2.17 

XXX 

N 

0.00 

2.53 

0.17 

2.70 

XXX 

N 

0.36 

2.69 

0.19 

324 

XXX 

N 

0.36 

0.16 

0.02 

0.54 

XXX 

N 

0.36 

1.41 

0.10 

1.87 

XXX 

N 

0.00 

1.25 

0.08 

1.33 

XXX 

N 

0.36 

0.16 

0.02 

0.54 

XXX 

N 

0.32 

1.16 

0.09 

1.57 

XXX 

N 

0.00 

1.01 

0.07 

1.08 

XXX 

N 

0.32 

0.15 

0.02 

0.49 

XXX 

N 

0.38 

1.26 

0.10 

1.74 

XXX 

N 

0.00 

1.09 

0.07 

1.16 

XXX 

N 

0.38 

0.17 

0.03 

0.58 

XXX 

N 

1.15 

1.60 

0.15 

2.90 

XXX 

N 

0.00 

1.09 

0.07 

1.16 

XXX 

N 

1.15 

0.51 

0.08 

1.74 

XXX 

N 

0.33 

1.56 

0.11 

2.00 

XXX 

N 

0.00 

1.41 

0.09 

1.50 

XXX 

N 

0.33 

0.15 

0.02 

0.50 

XXX 

N 

0.33 

1.67 

0.12 

2.12 

XXX 

N 

0.00 

1.52 

0.10 

1.62 

XXX 

N 

0.33 

0.15 

0.02 

0.50 

XXX 

N 

0.55 

1.45 

0.12 

2.12 

XXX 

N 

0.00 

1.20 

0.08 

1.28 

XXX 

N 

0.55 

0.25 

0.04 

0.84 

XXX 

N 

0.55 

4.17 

029 

5.01 

XXX 

N 

0.00 

3.92 

0.25 

4.17 

XXX 

N 

0.55 

0.25 

0.04 

0.84 

XXX 

N 

0.55 

4.17 

0.29 

5.01 

XXX 

N 

0.00 

3.92 

0.25 

4.17 

XXX 

N 

0.55 

0.25 

0.04 

0.84 

XXX 

N 

0.55 

3.28 

023 

4.06 

XXX 

N 

0.55 

0.25 

0.04 

0.84 

XXX 

N 

0.00 

3.03 

0.19 

3.22 

XXX 

N 

0.34 

1.17 

0.09 

1.60 

XXX 

N 

0.00 

1.01 

0.07 

1.08 

XXX 

N 

0.34 

0.16 

0.02 

0.52 

XXX 

N 

0.38 

0.17 

0.03 

0.58 

XXX 

N 

0.38 

1.42 

0.11 

1.91 

XXX 

N 

0.00 

1.25 

0.08 

1.33 

XXX 

N 

0.00 

3.03 

0.19 

3.22 

XXX 

N 

0.62 

3.28 

023 

4.13 

XXX 

N 

0.62 

0.25 

0.04 

0.91 

XXX 

N 

0.63 

1.70 

0.13 

2.46 

XXX 

N 

0.00 

1.41 

0.09 

1.50 

XXX 

N 

0.63 

029 

0.04 

0.96 

XXX 

N 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

1.62 

11.53 

0.79 

13.94 

XXX 

N 

0.00 

10.80 

0.68 

11.48 

XXX 

N 

Contrast  x-ray  urinary  tract  ... 
Contrast  x-ray  urinary  tract  ... 
Contrast  x-ray  urinary  tract  ... 
Contrast  x-ray  urinary  tract  ... 
Contrast  x-ray  urinary  tract  ... 
Contrast  x-ray  urinary  tract  ... 
Contrast  x-ray  urinary  tract  ... 
Contrast  x-ray  urirary  tract  ... 

Contrast  x-ray  of  bladder  

Contrast  x-ray  o(  t>iaddef  

Contrast  x-ray  of  t)ladder  

X-ray  exam  male  genital  tract 
X-ray  exam  male  genital  tract 
X-ray  exam  male  gervtal  tract 

X-ray  exam  of  penis 

X-ray  exam  of  penis 

X-ray  exam  of  penis 

X-ray  exam  urethra/t>ladder  .. 
X-ray  exam  urethra/tjladder  .. 
X-ray  exam  urettva/bladder  .. 
X-ray  exam  urethra/bladder  .. 
X-ray  exam  urettwa/t>ladder  ., 
X-ray  exam  urethra/tiladder  .. 
X-ray  exam  of  kidney  lesion  .. 
X-ray  exam  of  kidney  leskxi .. 
X-ray  exam  of  kidney  lesion  .. 
X-ray  control  cattwter  insert  .. 
X-ray  control  catheter  insert  .. 
X-ray  control  catheter  insert  „ 
X-ray  control  catt^eter  insert  .. 
X-ray  control  cattwter  insert  ., 
X-ray  control  cattieter  insert  .. 

X-ray  guide,  gu  dilation  

X-ray  guide,  gu  dtlatkxi  

X-ray  guide,  gu  dilation  

X-ray  measurement  of  pelvis 
X-ray  measurement  of  pelvis 
X-ray  measurement  of  pelvis 

X-ray  female  genital  tract 

X-ray  female  genital  tract 

X-ray  female  genital  tract 

X-ray  fallopian  tube 

X-ray  faltoisian  tube 

X-ray  fallojjian  tube 

X-ray  exam  of  perineum .. 

X-ray  exam  of  perineum 

X-ray  exam  of  perineum „ 

Cinema  x-ray  heart  vessels  .. 
Cinema  x-ray  heart  vessels  .. 
Cinema  x-ray  heart  vessels  .. 
X-ray  exam  of  heart  vessels  . 
X-ray  exam  of  heart  vessels  . 
X-ray  exam  of  heart  vessels  . 
X-ray  exam  of  heart  vessels  . 
X-ray  exam  of  heart  vessels  . 
X-ray  exam  of  heart  vessels  . 
Heart  x-ray/catheterizabon  .... 
Heart  x-ray/cattieterization  .... 
Heart  x-ray/cattieterization  .... 
Heart  x-ray/catheterization  .... 
Heart  x-ray/cattieterization  .... 
Heart  x-ray/catt)eterization  .... 
Heart  x-ray/catt)eterization  .... 
Heart  x-ray/catheterization  .... 
Heart  x-ray/catheterization  .... 
Magnetic  image,  myocardium 
Magnetic  image,  myocardium 


<  AN  numeric  OPT  HCPCS  Copyright  1993  Amancan  Medical  Asaociatian. 
*'  Indicaiu  reduction  at  Pnax»  Expensa  RVUs  •*  a  resuM  ol  OBRA  1993. 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  iNFORMATiohf— Continued 


HCPCS 1 


MOD 


sta- 
tus 


Description 


Work 
RVUs 


Practice 

expense 

RVUs  2 


Ma^ 

practice 

RVUs 


Total 


Gtobel 
period 


Up- 
date 


75552 
175553 
|75553 
175553 
75554 
75554 
75554 
75555 
75555 
75555 
75556 
75600 
75600 
75600 
75605 
75605 
] 75605 
175625 
175625 
75625 
,75630 
75630 
175630 
75650 
175650 
j 75650 
[75658 
75658 
175658 
75660 
75660 
75660 
75662 
75662 
75662 
75665 
75665 
75665 
75671 
75671 
75671 
75676 
75676 
75676 
75680 
75680 
75680 
75685 
75685 
75685 
75705 
75705 
75705 
75710 
75710 
75710 
75716 
75716 
75716 
75722 
75722 
75722 
75724 
75724 
75724 
75726 
75726 


26 


TC 
26 


TC 
26 


TC 
^6 


TC 
26 


TC 
26 


TC 
26 
26 


TC 
TC 


26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


26 
TC 


TC 
26 


TC 
26 


TC 
26 
26 


TC 
TC 


26 

fc" 


Magnetic  image,  myocardium 
Magnetic  image,  myocardium 
Magrietic  image,  rrtyocardium 
Magr>etic  image,  myocardium 

Cardiac  mri/function  

Cardiac  mri/function  

Cardiac  mri/functkxi  _ 

Cardiac  mri/limrted  study 

Cardiac  rrwi/limited  study 

Cardiac  mri/limrted  study 

Cardiac  mri/tlow  mapping 

Contrast  x-ray  exam  of  aorta  . 
Contrast  x-ray  exam  of  aorta  . 
Contrast  x-ray  exam  of  aorta  . 
Contrast  x-ray  exam  of  aorta  . 
Contrast  x-ray  exam  of  aorta  , 
Contrast  x-ray  exam  of  aorta  , 
Corrtrast  x-ray  exam  of  aorta  , 
Contrast  x-ray  exam  of  aorta  . 
Contrast  x-ray  exam  of  aorta  . 

X-ray  aorta,  leg  arteries  

X-ray  aorta,  leg  arteries  

X-ray  aorta,  leg  arteries  , 

Artery  x-rays,  head  &  neck  .... 
Artery  x-rays,  head  &  neck  ... 
Artery  x-rays,  head  &  neck  .... 
X-ray  exam  of  arm  arteries  .... 
X-ray  exam  of  arm  arteries  .... 
X-ray  exam  of  arm  arteries  .... 
Artery  x-rays,  head  &  neck  .... 
Artery  x-rays,  head  &  neck  .... 
Artery  x-rays,  head  &  neck  ... 
Artery  x-rays,  head  &  neck  ... 
Artery  x-rays,  head  &  neck  ... 
Artery  x-rays,  head  &  neck  ... 
Artery  x-rays,  head  4  neck  ... 
Artery  x-rays,  head  &  neck  ... 
Artery  x-rays,  head  &  neck  ... 
Artery  x-rays,  head  &  neck  ... 
Artery  x-rays,  head  &  neck  ... 
Artery  x-rays,  head  &  neck  ... 

Artery  x-rays,  neck  

Artery  x-rays,  neck  

Artery  x-rays,  neck 

Artery  x-rays,  neck 

Artery  x-rays,  neck 

Artery  x-rays,  neck ...... 

Artery  x-rays,  spine 

x-rays,  spine  

x-rays,  spine  

x-rays,  spine  

x-rays,  spine  

Artery  x-rays,  spine  

Artery  x-rays,  arm/leg 

Artery  x-rays,  arm/leg 

Artery  x-rays,  arm/leg 

Artery  x-rays,  arms/legs 

Artery  x-rays,  arms/legs 

Artery  x-rays,  arms/legs  

Artery  x-rays,  kidney  .. 

Artery  x-rays,  kkJney  

Artery  x-rays,  kklney  

Artery  x-rays,  kkJneys „. 

Artery  x-rays,  kklneys 

Artery  x-rays,  kidneys 

Artery  x-rays,  abdomen  . 

Artery  x-rays,  atxtomen 


Artery 
Artery 
Artery 
Artery 


•  Ail  numeric  OPT  HCPCS  CopyngW  1993  American  Medcal  Association. 
' '  Indicatea  reductxm  ol  Practice  Ejtpensa  RVUs  as  a  result  ol  OBRA  1993. 


1.62 
2.02 
0.00 
2.02 
1.85 
0.00 
1.85 
1.76 
0.00 
1.76 
0.00 
0.50 
0.00 
0.50 
1.15 
0.00 
1.15 
1.15 
0.00 
1.15 
1.32 
1.32 
0.00 
0.00 
1.51 
1.51 
1.32 
0.00 
1.32 
1.32 
0.00 
1.32 
1.68 
0.00 
1.68 
1.32 
0.00 
1.32 
1.68 
0.00 
1.68 
1.32 
0.00 
1.32 
1.68 
0.00 
1.68 
1.32 
1.32 
0.00 
220 
0.00 
220 
1.15 
0.00 
1.15 
1.32 
0.00 
1.32 
1.15 
1.15 
0.00 
0.00 
1.51 
1.51 
1.15 
0.00 


0.73 
11.53 
10.80 

0.73 
11.53 
10.80 

0.73 
11.53 
10.80 

0.73 

0.00 
12.36 
12.14 

022 
12.65 
12.14 

0.51 
12.65 
12.14 

0.51 

0.59 
1324 
12.65 
12.14 
12.81 

0.67 
12.73 
12.14 

0.59 
12.73 
12.14 

0.59 
12.89 
12.14 

0.75 
12.73 
12.14 

0.59 
12.89 
12.14 

0.75 
12.73 
12.14 

0.59 
12.89 
12.14 

0.75 
12.73 

0.59 
12.14 
13.13 
12.14 

0.99 
12.65 
12.14 

0.51 
12.73 
12.14 

0.59 

0.51 
12.65 
12.14 
12.14 
12.81 

0.67 
12.65 
12.14 


0.11 

0.79 

0.68 

0.11 

0.79 

0.68 

0.11 

0.79 

0.68 

0.11 

0.00 

0.79 

0.76 

0.03 

0.84 

0.76 

0.08 

0.84 

0.76 

0.08 

0.09 

0.89 

0.80 

0.76 

0.86 

0.10 

0.85 

0.76 

0.09 

0.85 

0.76 

0.09 

0.87 

0.76 

0.11 

0.85 

0.76 

0.09 

0.87 

0.76 

o:ii 

0.85 
0.76 
0.09 
0.87 
0.76 
0.11 
0.85 
0.09 
0.76 
0.91 
0.76 
0.15 
0.84 
0.76 
0.08 
0.85 
0.76 
0.09 
0.08 
0.84 
0.76 
0.76 
0.86 
0.10 
0.84 
0.76 


2.46 
14.34 
11.48 
2.86 
14.17 
11.48 

2.69 
14.08 
11.48 

2.60 

0.00 

13.65 

n2.90 

0.75 
14.64 
12.90 

1.74 
14.64 
12.90 

1.74 

2.00 
15.45 
13.45 
12.90 
15.18 

228 
14.90 
12.90 

2.00 
14.90 
12.90 

2.00 
15.44 
12.90 

2.54 
14.90 
12.90 

2.00 
15.44 
12.90 

2.54 
14.90 
12.90 

2.00 
15.44 
12.90 

2.54 
14.90 

2.00 
12.90 
16.24 
12.90 

3.34 
14.64 
12.90 

1.74 
14.90 
12.90 

2.00 

1.74 
14.64 
12.90 
12.90 
15.18 

228 
14.64 
12.90 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

0 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 
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Addendum  B.— Relative  Value  Units  (RVUs)  and.  Related  Information— Continued 


HCPCS' 


75726 

75731 

75731 

75731 

75733 

75733 

75733 

75736 

75736 

75736 

75741 

75741 

75741 

75743 

75743 

75743 

75746 

75746 

75746 

75750 

75750 

75750 

75752 

75752 

75752 

75754 

75754 

75754 

75756 

75756 

75756 

75762 

75762 

75762 

75766 

75766 

75756 

75774 

75774 

75774 

75790 

75790 

75790 

75801 

75801 

75801 

75803 

75803 

75803 

75805 

75805 

75805 

75807 

75807 

75807 

75809 

75809 

75809 

75810 

75810 

75810 

75820 

75820 

75820 

75822 

75822 

75822 


MOO 


26 

fc 

26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


26 
TC 


TC 
26 


TC 
26 


TC 
26 
26 


TC 
TC 


26 


TC 
26 


TC 
26 


TC 
26 


Sta- 
tus 


A 
A 

A 
A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

D 

D 

D 

D 

D 

0 

0 

0 

D 

A 

A 

A 

D 

D 

0 

0 

0 

D 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Aftery  i-rays,  abdomen 

Arteiy  x-rays,  actenal  gland  .. 
Artery  x-rays,  adrenal  gland  ... 
Artery  x-rays,  adrenal  giand  .. 
Arteiy  x-rays,  adrenal  glands  . 
Artery  x-rays,  adrenal  glarxis 
Artery  x-rays,  adrenal  glands 

Artery  x-rays,  petvis 

Artery  x-rays,  pelvis 

Artery  x-rays,  petvis 

Artery  x-rays,  lurxj 

Artery  x-rays,  lur^ 

Artery  x-rays,  lung 

Artery  x-rays,  lungs  

Artery  x-rays,  lungs  

Artery  x-rays,  lungs  

Artery  x-rays,  lung 

Artery  x-rays,  lung 

Artery  x-rays,  lung 

Artery  x-rays,  heart 

Artery  x-rays,  heart 

Artery  x-rays,  heart _ 

Artery  x-rays,  heart 

Artery  x-rays,  heart 

Artery  x-rays,  heart 

Artery  x-rays,  tieart 

Artery  x-rays,  heart 

Artery  x-rays,  heart 

Artery  x-rays,  chest  

Artery  x-rays,  chest 

Artery  x-rays,  ctwst  

Coronary  bypass  x-ray _.> 

Coronary  bypass  x-ray 

Coronary  bypass  x-ray 

Coronary  bypass  x-ray 

Coronary  bypass  x-ray 

Coronary  bypass  x-ray 

Artery  x-ray,  each  vessel  

Artery  x-ray.  each  vessel 

Artery  x-ray,  each  vessel 

Visualize  a-v  shunt 

Visuatae  a-v  shunt _ 

Visualize  a-v  shunt _ 

LyTTv>h  vessel  x-ray.  armMg 
Lymph  vessel  x-ray,  armAeg 
Lyn^h  vessel  x-ray,  arrtVleg 
Lyrrph  vessel  x-ray.  arms/legs 
Lymph  vessel  x-ray.  arms/legs 
Lymph  vessel  x-ray.  arms^egs 

Lymph  vessel  x-ray,  trunk 

Lymph  vessel  x-ray,  trur*  

Lymish  vessel  x-ray,  trunk  

Lymph  vessel  x-ray,  trunk  

Lymph  vessel  x-ray,  trunk 

Lymiah  vessel  x-ray,  trunk 

Nonvascular  shunt,  x-ray  ._ 
Nonvascular  shunt,  x-ray  ._ 
Nonvascular  shunt,  x-ray  .~ 

Vein  x-ray.  spleerWver 

Vein  x-ray.  spteerVliver  .*.._ 

Vein  x-ray,  spleen/liver 

Vein  x-ray,  arrrVleg 
Vein  x-ray,  arm/leg 
Vein  x-ray,  anrVleg 
Vein  x-ray,  arm&legs 
Vein  x-ray,  arms/legs 
Vein  x-ray,  arms/legs 


Work 
RVUs 


'  All  numeric  CPT  HCPCS  CopyngM  1993  Amencan  MedKal  Associalion. 
2  -  mOicatM  rtduclton  ot  Practice  Ejtpense  RVU3  as  a  result  (X  OeRA  1993. 


1.15 

1.15 

0.00 

1.15 

1.32 

0.00 

1.32 

1.15 

0.00 

1.15 

1.32 

0.00 

1.32 

1.68 

0.00 

1.68 

1.15 

0.00 

1.15 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

1.15 

0.00 

1.15 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.36 

0.00 

0.36 

1.86 

1.86 

0.00 

0.82 

0.00 

0.82 

1.18 

0.00 

1.18 

0.82 

0.00 

0.82 

1.18 

1.18 

0.00 

0.00 

0.48 

0.48 

1.15 

0.00 

1.15 

0.71 

0.00 

0.71 

1.07 

0.00 

1.07 


Practice 
expense 
RVUs  2 


Mal- 
practice 
RVUs 


0.51 
12.65 
12.14 
0.51 
12.73 
12.14 
0.59 
12.66 
1Z14 
0.51 
12.73 
12.14 
0.59 
12.89 
12.14 
0.75 
12.66 
12.14 
0.51 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
12.65 
12.14 
0.51 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
12.30 
12.14 
0.16 
2.14 
0.84 
1.30 
5.59 
b2Si 
0.37 
5.74 
5.22 
0.52 
6.24 
5.87 
0.37 
0.52 
6.39 
5.87 
0.76 
0.95 
0.19 
12.65 
12.14 
0.51 
1.23 
0.91 
0.32 
1.91 
1.43 
0.48 


Total 


0.06 

0.84 

0.76 

0.06 

0.85 

0.76 

0.09 

0.84 

0.76 

0.08 

0.85 

0.76 

0.09 

0.87 

0.76 

0.11 

0.84 

0.76 

0.08 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.84 

0.76 

0.08 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.78 

0.76 

0.02 

0.21 

0.12 

0.09 

0.36 

^.33 

0.05 

0.41 

0.33 

0.08 

0.42 

0.37 

0.05 

0.08 

0.45 

0.37 

0.05 

0.03 

0.03 

0.84 

0.76 

0.08 

0.11 

0.06 

0.05 

0.16 

0.09 

0.07 


Gtobal 
period 


1.74 
14.64 
12.90 
1.74 
14.90 
12.90 
2.00 
14.64 
12.90 
1.74 
14.90 
12.90 
2.00 
15.44 
12.90 
2.54 
14.64 
12.90 
1.74 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
14.64 
12.90 
1.74 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
13.44 
12.90 
0.54 
4.21 
2.82 
1.39 
6.79 
5.55 
1.24 
7.33 
5.55 
1.78 
7.48 
6.24 
1.24 
1.78 
8.02 
6.24 
0.81 
1.51 
0.70 
14.64 
12.90 
1.74 
2.05 
0.97 
1.08 
3.14 
1.52 
1.62 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 


Up- 
date 


N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

0 

0 

0 

0 

0 

0 

0 

0 

0 

N 

N 

N 

0 

0 

0 

0 

0 

0 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


75825 
75825 
75825 
75827 
75827 
75827 
75831 
75831 
75831 
75833 
75833 
75833 
75840 
75840 
75840 
75842 
75842 
75842 
75860 
75860 
75860 
75870 
75870 
75870 
75872 
75872 
75872 
75880 
75880 
75880 
75885 
75885 
75885 
75887 
75887 
75887 
75889 
75889 
75889 
75891 
75891 
75891 
75893 
75893 
75893 
75894 
75894 
75894 
75896 
75896 
1  75896 
I  75898 
75898 
75898 
75940 
75940 
75940 
75960 
I  75960 
75960 
75961 
75961 
75961 
75962 
75962 
75962 
75964 


MOD 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


26 
TC 


TC 
26 


TC 
26 


TC 
26 
26 


TC 
TC 


Sta- 
tus 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


Vein  x-ray,  trunk 

Vein  x-ray,  trunk 

Vein  x-ray,  trunk 

Vein  x-ray,  chest  

Vein  x-ray,  chest  

Vein  x-ray,  chest  „ 

Vein  x-ray,  kidney 

Vein  x-ray,  kidney 

Vein  x-ray.  kidney 

Vein  x-ray,  kidneys 

Vein  x-ray,  kkJneys 

Vein  x-ray,  kkJneys 

Vein  x-ray,  adrenal  glarxj 

Vein  x-ray,  adrenal  glarxj 

Vein  x-ray,  adrenal  gland 

Vein  x-ray,  adrenal  glands  ..... 

Vein  x-raV:  adrenal  glands  

Vein  x-ray,  adrenal  glands 

Vein  x-ray,  neck  

Vein  x-ray,  neck  

Vein  x-ray,  neck  

Vein  x-ray,  skull 

Vein  x-ray,  skull 

Vein  x-ray,  skull 

Vein  x-ray,  skull 

Vein  x-ray,  skull 

Vein  x-ray,  skull 

Vein  x-ray,  eye  socket 

Vein  x-ray,  eye  socket 

Vein  x-ray,  eye  socket 

Vein  x-ray,  liver  

Vein  x-ray,  liver  

Vein  x-ray,  liver  ^...-> 

Vein  x-ray,  liver  

Vein  x-ray,  liver  ;. ..... 

Vein  x-ray,  liver  , 

Vein  x-ray,  liver  ..„„ 

Vein  x-ray,  Hver  

Vein  x-ray,  liver  

Vein  x-ray,  liver  

Vein  x-ray,  liver  , 

Vein  x-ray,  liver  , 

Venous  sampling  by  cattieter  . 
Venous  sampling  by  catheter 
Venous  sampling  by  catheter 
X-rays,  transcatheter  therapy  , 
X-rays,  transcatheter  therapy  , 
X-rays,  transcatheter  therapy 
X-rays,  transcatheter  therapy 
X-rays,  transcatheter  therapy 
X-rays,  transcattieter  therapy 

Folknv-up  angiogram 

Folk)w-up  angiogram  .......^ 

Foltow-up  angiogram 

X-ray  placement,  vein  filter  ..., 
X-ray  placement,  vein  fitter  ... 
X-ray  placement,  vein  filter  ... 

Transcatheter  intro,  stent  

Transcatheter  intro,  stent  

Transcatheter  intro,  stent 

Retrieval,  broken  catheter 

Retrieval,  broken  catheter  ..... 
Retrieval,  broken  catheter  ..... 

Repair  arterial  blockage  

Repair  arterial  blockage  

Repair  arterial  blockage  

Repair  artery  blockage,  each 


Work 
RVUs 


•  All  numenc  CPT  HCPCS  Copynghl  1993  Amefican  Medical  Association. 
' '  Indvates  reduction  o4  Practice  Expense  RVUs  as  a  result  of  OBRA  1993. 


1.15 

0.00 

1.15 

1.15 

0.00 

1.15 

1.15 

0.00 

1.15 

1.51 

0.00 

1.51 

1.15 

0.00 

1.15 

1.51 

0.00 

1.51 

1.15 

0.00 

1.15 

1.15 

0.00 

1.15 

1.15 

0.00 

1.15 

0.71 

0.00 

0.71 

1.46 

0.00 

1.46 

1.46 

0.00 

1.46 

1.15 

0.00 

1.15 

1.15 

0.00 

1.15 

0.55 

0.00 

0.55 

1.32 

0.00 

1.32 

1.32 

0.00 

1.32 

1.67 

1.67 

0.00 

0.55 

0.00 

0.55 

0.83 

0.00 

0.83 

4.30 

0.00 

4.30 

0.55 

0.55 

0.00 

0.00 


Practrce 
expense 
RVUs  2 


12.65 
12.14 

0.51 
12.65 
12.14 

0.51 
12.65 
12.14 

0.51 
12.81 
12.14 

0.67 
12.65 
12.14 

0.51 
12.81 
12.14 

0.67 
12.65 
12.14 

0.51 
12.65 
12.14 

0.51 
12.65 
12.14 

0.51 

1.23 

0.91 

0.32 
12.79 
12.14 

0.65 
12.79 
12.14 

0.65 
12.65 
12.14 

0.51 
12.65 
12.14 

0.51 
12.39 
12.14 

0.25 
23.85 
23.26 

0.59 
20.81 
20.22 

0.59 

1.76 

0.75 

1.01 
12.39 
12.14 

0.25 
14.73 
14.36 

0.37 
12.04 
10.12 

1.92 

0.25 
15.42 
15.17 

8.09 


Mal- 

practKe 

RVUs 


0.84 
0.76 
0.08 
0.84 
0.76 
0.08 
0.84 
0.76 
0.08 
0.86 
0.76 
0.10 
0.84 
0.76 
0.08 
0.86 
0.76 
0.10 
0.84 
0.76 
0.08 
0.84 
0.76 
0.08 
0.84 
0.76 
0.08 
0.11 
0.06 
0.05 
0.86 
0.76 
0.10 
0.86 
0.76 
0.10 
0.84 
0.76 
0.08 
0.84 
0.76 
0.08 
0.80 
0.76 
0.04 
1.55 
1.46 
0.09 
1.35 
126 
0.09 
0.18 
0.11 
0.07 
0.80 
0.76 
0.04 
0.95 
0.89 
0.06 
0.91 
0.63 
028 
0.04 
0.99 
0.95 
0.51 


Total 


14.64 
12.90 

1.74 
14.64 
12.90 

1.74 
14.64 
12.90 

1.74 
15.18 
12.90 

228 
14.64 
12.90 

1.74 
15.18 
12.90 

2.28 
14.64 
12.90 

1.74 
14.64 
12.90 

1.74 
14.64 
12.90 

1.74 

2.05 

0.97 

1.08 
15.11 
12.90 

221 
15.11 
12.90 

221 
14.64 
12.90 

1.74 
14.64 
12.90 

1.74 
13.74 
12.90 

0.84 
26.72 
24.72 

2.00 
23.48 
21.48 

2.00 

3.61 

2.53 

1.08 
13.74 
12.90 

0.84 
16.51 
1525 

1.26 
1725 
10.75 

6.50 

0.84 
16.96 
16.12 

8.60 


Gk>bal 
penod 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


Up- 
date 


N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


HCPCS' 


75964 
75964 
75966 
75966 
75966 
75968 
75968 
75968 
75970 
75970 
75970 
75978 
75978 
75978 
75980 
75980 
75980 
75982 
75982 
75982 
75984 
75984 
75984 
75969 
75989 
75989 
75992 
75992 
75992 
75993 
75993 
75993 
75994 
75994 
75994 
75995 
75995 
75995 
75996 
75996 
75996 
76000 
76000 
76000 
76001 
76001 
76001 
76003 
76003 
76003 
76010 
76010 
76010 
76020 
76020 
76020 
76040 
76040 
76040 
76061 
76061 
76061 
76062 
76062 
76062 
76065 
76065 


MOD 


26 


TC 
26 


TC 
26 


TC 
26 


TC 

26 


TC 
26 


TC 

26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 
26 


TC 
TC 


26 


TC 
26 


TC 
26 


TC 
26 


TC 


Sta- 
tus 


Description 


Repair  artery  tilocfcage,  each  .. 

Repair  artery  tjkxicage,  each  .. 

Repair  arterial  blockage  . ..... 

Repair  arterial  titockage  

Repair  arterial  t>lockage  

Repair  artery  blockage,  each  .. 

Repair  artery  blockage,  each  .. 

Repair  artery  blockage,  each  .. 

Vascular  biopsy  _.. 

Vascular  biopsy 

Vascular  biopsy 

Repair  venous  bkickage 

Repair  verxMJS  btockage  ...... 

Repav  verKtus  bkx:kage 

Contrast  x-ray  exam  bile  duct  . 

Contrast  x-ray  exam  bile  duct  . 

Contrast  x-ray  exam  bile  duct  . 

Contract  x-ray  exam  bile  duct  . 

Contrast  x-ray  exam  bile  duct  . 

Contrast  x-ray  exam  bile  duct  . 

X-ray  control  catheter  change  . 

X-ray  control  cattieter  change  , 

X-ray  control  catheter  change  , 

Abscess  drainage  urxJer  x-ray 

Abscess  drainage  under  x-ray 

Abscess  drainage  urvjer  x-ray 

Atherectomy,  x-ray  exam  „ 

x-ray  exam  

x-ray  exam  _ 

x-ray  exam  

x-ray  exam  

x-ray  exam  


Atherectomy 
Atherectomy 
Atherectomy 
Atherectomy 
Atherectomy 

Atfierectomy,  x-ray  exam 
Attierectomy,  x-ray  exam 
Atherectomy,  x-ray  exam 
Atherectomy,  x-ray  exam 

Atherectomy,  x-ray  exam  

Attierectomy,  x-ray  exam  

Atherectomy,  x-ray  exam  

Atherectonfiy,  x-ray  exam  

Atherectomy,  x-ray  exam  

Fluoroscope  examination  „„.. 
Fluoroscope  examination  _»., 
Fluoroscope  excimination  iS: 
Fluoroscope  exam,  extensftm 
Fluoroscope  exam,  extensive 
Fluoroscope  exam,  extensive 
Needle  localization  by  x-ray  . 
Needle  k)calization  by  x-ray  . 
Needle  localization  by  x-ray  . 

X-ray,  nose  to  rectum 

X-ray,  nose  to  rectum _. 

X-ray,  nose  to  rectum _. 

X-rays  lor  txDne  age  „. 

X-rays  for  t»one  age  „... 

X-rays  tor  t»ne  age  

X-rays,  bone  evaluation  

X-rays,  bone  evaluation  

X-rays,  bone  evaluation  

X-rays,  tx)ne  survey :... 

X-rays,  bone  survey  

X-rays,  bone  survey  

X-rays.  tXKie  survey  

X-rays,  txxie  survey  „. 

X-rays,  bone  survey  „. 

X-rays,  borw  evaluation  

X-rays,  bone  evaluation  


•  All  numenc  CPT  HCPCS  CopyngN  1993  Amancan  Medical  Associatxxi. 
' '  Indicatet  raduciion  d  Pnctica  Ejip«ns«  RVU«  as  a  rssult  01 OBRA  1993. 


Work 
RVUs 


0.36 
0.36 
1.32 
0.00 
1.32 
0.36 
0.00 
0.36 
0.84 
0.00 
0.84 
0.55 
0.00 
0.55 
1.46 
0.00 
1.46 
1.46 
0.00 
1.46 
0.73 
0.00 
0.73 
1.20 
0.00 
1.20 
0.55 
0.00 
0.55 
0.36 
0.00 
0.36 
1.32 
0.00 
1.32 
1.32 
0.00 
1.32 
0.36 
0.00 
0.36 
0.17 
0.00 
0.17 
0.68 
0.00 
0.68 
0.55 
0.00 
0.55 
0.18 
0.18 
0.00 
0.00 
0.19 
0.19 
027 
0.00 
027 
0.45 
0.00 
0.45 
0.55 
0.00 
0.55 
028 
0.00 


Practice 
expense 
RVUs2 


8.25 
0.16 
15.76 
15.17 
0.59 
8.25 
8.09 
0.16 
11.50 
11.12 
0.38 
15.66 
15.17 
0."49 
5.87 
5.22 
0.65 
6.52 
5.87 
0.65 
2.21 
1.88 
0.33 
3.56 
3.03 
0.53 
15.42 
15.17 
025 
8.25 
8.09 
0.16 
15.76 
15.17 
0.59 
15.76 
15.17 
0.59 
8.25 
8.09 
0.16 
1.32 
1.25 
0.07 
2.84 
2.53 
0.31 
1.50 
1.25 
0.25 
0.08 
0.59 
0.51 
0.51 
0.60 
0.09 
0.89 
0.76 
0.13 
1.16 
0.96 
020 
1.64 
1.39 
0.25 
0.64 
0.71 


Mal- 
practice 
RVUs 


0.53 
0.02 
1.04 
0.95 
0.09 
0.53 
0.51 
0.02 
0.76 
0.70 
0.06 
0.99 
0.95 
0.04 
0.43 
0.33 
0.10 
0.47 
0.37 
0.10 
0.17 
0.12 
0.05 
027 
0.19 
0.08 
0.99 
0.95 
0.04 
0.53 
0.51 
0.02 
1.04 
0.95 
0.09 
1.04 
0.95 
0.09 
0.53 
0.51 
0.02 
0.09 
0.08 

aoi" 

0:22 
0.17 
0.05 
0.12 
0.08 
0.04 
0.01 
0.04 
0.03 
0.03 
0.04 
0.01 
0.07 
0.05 
0.02 
0.09 
0.06 
0.03 
0.13 
0.09 
0.04 
0.07 
0.05 


Total 


9.14 
0.54 
18.12 
16.12 
2.00 
9.14 
8.60 
0.54 
13.10 
11.82 
128 
1720 
16.12 
1.08 
7.76 
5.55 
221 
8.45 
6.24 
2.21 
3.11 
2.00 
1.11 
5.03 
3.22 
1.81 
16.96 
16.12 
0.84 
9.14 
8.60 
0.54 
18.12 
16.12 
2.00 
18.12 
16.12 
2.00 
9.14 
8.60 
0.54 
1.58 
1.33 
0.25 
3.74 
2.70 
1.04 
2.17 
1.33 
0.84 
0.27 
0.81 
0.54 
0.54 
0.83 
0.29 
1.23 
0.81 
0.42 
1.70 
1.02 
0.68 
2.32 
1.48 
0.84 
1.19 
0.76 


Gtobal 
period 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


Up- 
date 


N 

N 

N 

N 

N. 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 
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4CPCS' 

MOO 

Sta- 
tus 

7B066 

26 

A 

76066 

A 

76066 

TC 

A 

76066 

26 

A 

76070 

A 

76070 

TC 

A 

76070 

26 

A 

78075 

■•*■•>   >■ 

A 

76075 

TC 

A 

76075 

26 

A 

76060 

A 

76060 

fc 

A 

76060 

26 

A 

76086 

A 

76066 

TC 

A 

76086 

26 

A 

76068 

A 

76068 

TC 

A 

78068 

26 

A 

76090 

A 

76090 

TC 

A 

76090 

26 

A 

76091 

A 

76091 

TC 

A 

76091 

26 

A 

76092 

■•»•■«*• 

X 

76095 

A 

76095 

TC 

A 

76096 

26 

A 

76096 

A 

76096 

TC 

A 

76096 

26 

A 

76098 

26 

A 

76098 

TC 

A 

76098 

A 

76100 

A 

76100 

TC 

A 

76100 

26 

A 

76101 

A 

76101 

TC 

A 

76101 

26 

A 

76102 

A 

76102 

TC 

A 

76102 

26 

A 

76120 

TC 

A 

76120 

26 

A 

76120 

A 

76125 

A 

76125 

TC 

A 

76125 

26 

A 

76140 

G 

76150 

A 

76350 

C 

76360 

TC 

D 

76350 

26 

D 

76355 

A 

76355 

TC 

A 

76355 

26 

A 

76360 

A 

76360 

TC 

A 

76360 

26 

A 

76365 

26 

A 

76365 

A 

76365 

TC 

A 

76370 

TC 

A 

76370 

A 

76370 

26 

A 

Descfiption 


X-fays.  bone  •valuation 

Jolnt(s)  survey,  sin^  filni 

Joint(s)  survey,  single  film 

Joirtf(s)  suvey,  single  film 

Ct  scan,  bone  density  study 

Ct  scan,  bone  density  study 

Cl  scan,  bone  density  study 

Dual  energy  jt-ray  study .^ 

Dual  energy  x-ray  study 

Dual  energy  x-ray  study 

X-iay  exam  of  flstuta  

X-Kty  exam  of  fistula 

X-iay  exam  of  fis^.lIa  

X-iay  of  mammary  duct 

X-ray  of  mammary  duct 

X-fay  of  mammary  duct 

X-ray  of  mammary  ducts  .__._.. 

X-iay  of  manwiary  ducts 

X-»ay  of  mammary  ducts 

Manimogram.  one  breast 

MarrvTxjgram,  one  breast 

Mammogram,  one  txeasi 

Mammogram,  both  breasts 

Mammogram,  both  breasts 

Mammogram,  t)oth  t>reasts  „ 

Mammogram,  screening 

Stereotactic  bteasX  biopsy 

Stereotacttc  breast  biopsy 

Stereotactx:  breast  biopsy 

X-iay  of  needle  wire,  txeast 

X-iay  of  needle  wire,  txeast  — 

X-ray  of  needle  wire,  breast 

X-ray  exam,  breast  specimen  ... 
X-ray  exam,  breast  specimen  ... 
X-ray  exam,  breast  specimen  ... 
X-ray  exam  of  body  section  — 

X-ray  exam  of  body  section  

X-iay  exam  of  body  section  ..„.. 
Cornplex  body  section  x-ray  ..... 

Complex  body  sactkxi  x-ray  . 

Comptex  body  section  x-ray 

Complex  txxly  section  x-rays  _. 
Complex  body  sectkxi  x-rays  _. 
Complex  body  section  x-rays  « 

Cinematic  x-rays  .._ 

Cinematc  x-rays 

Cirwmatic  x-rays 

Cinematk;  x-rays  .._ 

Onematic  x-rays 

Cinematic  x-rays  .._ 

X-ray  consultatwn  „ 

X-ray  exam,  dry  process 

Special  x-ray  contrast  study  — 

Special  x-ray  contrast  study 

Special  x-ray  contrast  study 

Cat  scan  for  kxaiization 

Cat  scan  for  kxaiization 

Cat  scan  for  kKafizatkxr 

Cat  scan  for  needte  biopsy 

Cat  scan  for  needle  btopsy  

Cat  scan  tor  needte  biopsy 

Cat  scan  for  cyst  aspiratkm 

Cat  scan  (or  cyst  aspiration 

Cat  scan  for  cyst  aspiration  _... 

Cat  scan  for  ttierapy  guide 

Cat  scan  tor  ttierapy  gukle 

Cat  scan  for  therapy  gukle  — 


•  AD  numadc  CPT  HCPCS  Copy>4gM  1993  Am«rtcw<  Me<ic^  Association. 
>  *  Indicates  reduction  ol  Practica  Expense  RVUs  a*  a  resul  al  OBRA  1 993. 


Mk 
If 

PractKe 
expense 
RVUs  2 

Mal- 
practice 
RVUs 

Totaf 

Gtobaj 
period 

Up. 
date 

028 

ai3 

OiS 

0.43 

XXX 

N 

0.31 

121 

ooe 

1.61 

XXX 

M 

0.00 

^JOl 

0.07 

1.14 

XXX 

N 

0.31 

ai4 

Qsa 

0.47 

XXX 

N 

025 

2.96 

020 

3.41 

XXX 

M 

0.00 

2.84 

at8 

3.02 

XXX 

M 

025 

ai2 

OM 

0.39 

XXX 

N 

028 

1.66 

ai2 

2.06 

XXX 

N 

OOO 

1.54 

aio 

1.64 

XXX 

N 

028 

ai2 

ao2 

0.42 

XXX 

N 

0.55 

126 

ait 

1.92 

XXX 

N 

0.00 

1i>1 

ao7 

1.08 

XXX 

H 

0.55 

025 

OM 

?s 

XXX 

N 

0.36 

2.70 

aid 

XXX 

N 

0.00 

2.53 

0.17 

2.70 

XXX 

N 

0.36 

0.17 

OM 

0.55 

XXX 

N 

0.45 

3J3 

025 

4.43 

XXX 

N 

0.00 

3.53 

022 

3.75 

XXX 

N 

0.45 

020 

003 

068 

XXX 

N 

025 

1.13 

0.09 

1.47 

XXX 

N 

0.00 

^m 

0Si7 

1.08 

XXX 

N 

025 

0.12 

O02 

0.39 

XXX 

N 

0.41 

1.43 

Oil 

1.95 

XXX 

N 

aoo 

125 

0.08 

1.33 

XXX 

N 

0.41 

0.18 

0.03 

0.62 

XXX 

N 

0.00 

OJM 

OM 

0.00 

XXX 

0 

1.61 

7.63 

0.54 

9.78 

XXX 

N 

0.00 

6.91 

043 

7.34 

XXX 

H 

1.61 

0J2 

Oil 

2.44 

XXX 

H 

0.57 

1.51 

012 

220 

XXX 

N 

0.00 

125 

O08 

1.33 

XXX 

H 

0.57 

026 

O04 

0.87 

XXX 

H 

0.16 

OSff 

O01 

024 

XXX 

H 

OJM 

a40 

O03 

0.43 

XXX 

H 

0.16 

0.47 

0.04 

0.67 

XXX 

H 

0.59 

1.47 

0.12 

2.18 

XXX 

H 

0.00 

120 

0.08 

1.28 

XXX 

H 

0.59 

027 

OJM 

0.90 

XXX 

H 

0.59 

1.63 

013 

2.35 

XXX 

M 

0.00 

1.36 

OM 

1.45 

XXX 

H 

0.59 

027 

O04 

0.90 

XXX 

N 

0.59 

1.94 

015 

2.68 

XXX 

N 

0.00 

1.67 

Oil 

1.78 

XXX 

N 

0.59 

027 

0J04. 

0.90 

XXX 

H 

0.00 

1i)1 

O07 

1.08 

XXX 

N 

0.38 

ai7 

O03 

0.58 

XXX 

N 

0.38 

1.18 

O10 

1.66 

XXX 

H 

027 

0.88 

O07 

122 

XXX 

N 

0.00 

0J6 

O05 

0.81 

XXX 

N 

027 

0.12 

O02 

0.41 

XXX 

H 

000 

OJOO 

OOO 

0.00 

XXX 

0 

QJOO 

040 

003 

0.43 

XXX 

H 

OJOO 

OM 

OOO 

0.00 

XXX 

H 

aoo 

OM 

OOO 

0.00 

XXX 

H 

0.00 

OM 

0.00 

0.00 

XXX 

H 

122 

8.50 

0.58 

10.30 

XXX 

H 

0.00 

7.96 

0.50 

8.46 

XXX 

N 

122 

054 

O08 

1.84 

XXX 

H 

1.17 

a47 

058 

1022 

XXX 

H 

0.00 

7.96 

O50 

8.46 

XXX 

H 

1.17 

0.61 

O08 

1.76 

XXX 

M 

1.17 

051 

O08 

1.76 

XXX 

H 

1.17 

147 

0.58 

1022 

XXX 

H 

0.00 

7.96 

0.50 

8.46 

XXX 

H 

ODO 

2.84 

018 

3.02 

XXX 

H 

OM 

322 

024 

4.32 

XXX 

N 

0JB6 

0.38 

O06 

1.30 

XXX 

N 
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HCPCS' 


76375 

76375 

76375 

76380 

76380 

76380 

76400 

76400 

76400 

76499 

76499 

76499 

76506 

76506 

76506 

76511 

76511 

76511 

76512 

76512 

76512 

76513 

76513 

76513 

76516 

76516 

76516 

76519 

76519 

76519 

76529 

76529 

76529 

76536 

76536 

76536 

76604 

76604 

76604 

76645 

76645 

76645 

76700 

76700 

76700 

76705 

76705 

76705 

76770 

76770 

76770 

76775 

76775 

76775 

76778 

76778 

76778 

76800 

76800 

76800 

76805 

76805 

76805 

76810 

76810 

76810 

76815 


MOO 


TC 
26 

26™ 
TC 


TC 
26 
TC 
26 


TC 
26 


TC 
26 


TC 
26 
26 


TC 
TC 


26 


TC 
26 


TC 
26 


26 
TC 


TC 
26 
TC 
26 


TC 
26 


TC 
26 
26 


TC 
TC 


26 


26 
TC 


TC 
26 


TC 
26 


TC 
26 
26 


Sta- 
tus 


A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
C 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


Cat  scans,  other  planes 

Cat  scans,  other  pJanes  

Cat  scans,  other  planes 

Cat  scan  foUow-i^)  study 

Cat  scan  foflow-up  study 

Cat  scan  fo>ow-up  study 

Magnetic  inmge,  tx>ne  marrow  ... 
Magnetic  image,  tx>r>e  mamm  ... 
Magnetic  image,  bone  masnm ... 

Radiographic  procedure 

Radiographic  procedure 

Radk)graphic  procedure  „ 

Echo  exam  o(  head 

Echo  exam  o(  head 

Echo  exam  o<  head 

Echo  exam  o<  eye 

Ectx)  exam  o(  eye  „ 

Echo  exam  of  eye  

Echo  exam  of  eye  

Ectx)  exam  of  eye  

Echo  exam  of  eye  

Ectx)  exam  of  eye,  water  bath  ... 
Echo  exam  of  eye,  water  bath  ... 
Echo  exam  of  eye.  water  bath  ... 

Echo  exam  of  eye  „., 

Echo  exam  of  eye  .......„.-„.., 

Ectx)  exam  of  eye  „..., 

Echo  exam  of  eye  „ 

Echo  exam  of  eye  

Echo  exam  of  eye  „ 

Echo  exam  of  eye  . 

Echo  exam  of  eye  

Echo  exam  of  eye  

Echo  exam  of  head  and  neck  ... 
Echo  exam  of  head  and  neck  ... 
Echo  exam  of  head  and  neck  ... 

Echo  exam  of  chest  

Echo  exam  of  chest  

Ecfx)  exam  of  chest  

Echo  exam  of  breast 

Ectio  exam  of  breast 

Echo  exam  of  breast 

Echo  exam  of  abdonrten 

Echo  exam  of  abdomen  .. 

Echo  exam  of  abdomen  „„......,. 

Echo  exam  of  abdomen 

Echo  exam  of  abdomen 

Echo  exam  of  abdomen  ..; 

Echo  exam  abdomen  back  wall 
Echo  exam  abdomen  back  wal 
Echo  exam  abdomen  back  wall 
Ectx)  exam  abdomen  back  wan 
Echo  exam  abdomen  t>ack  wafl 
EctK)  exam  atxjomen  t>ack  wall 
Echo  exam  kidney  transplant  .... 

Echo  exam  ktdney  trartsjstant 

Echo  exam  ktdney  transplant .... 

Echo  exam  sptnal  canal 

Echo  exam  sptnal  caned _. 

Echo  exam  spir^  canal  .„ 

Echo  exam  of  pregr^ant  uterus  .. 
Echo  exam  of  pregrutnt  uterm  .. 
Echo  exam  of  pregnant  uterus  .. 
Echo  exam  of  pregnant  uterus  .. 
Echo  exam  of  pregnant  uterus  .. 
Echo  exam  of  pregnant  uterus  .. 
Echo  exam  of  pregnant  uterus  .. 


>  Ml  numanc  Cin^  tK:PCS  Copyright  1993  AiTMricw  Madictf  Asaooalion 

>  *  IndicatM  rtduction  ol  Pracbc*  E;ip*nM  RVUt  m  ■  rawlt  of  OBRA  1993. 


ork 
'Us 

Practk» 

expense 
RVUs  2 

Mal- 

practne 

RVUs 

Total 

Gk)bal 
perkxj 

Up- 
date 

0.16 

3.48 

022 

3.86 

XXX 

N 

0.00 

3.41 

021 

3.62 

XXX 

N 

0.16 

0.07 

0.01 

0.24 

XXX 

N 

0.99 

3.82 

028 

5.09 

XXX 

N 

0.99 

0.44 

0.07 

1.50 

XXX 

N 

0.00 

3.38 

021 

3.59 

XXX 

N 

1.62 

11.53 

0.79 

13.94 

XXX 

N 

0.00 

10.80 

0.68 

11.48 

XXX 

N 

1.62 

0.73 

0.11 

2.46 

XXX 

N 

0.00 

0.00 

0.00 

0.00 

XXX 

N 

0.00 

0.00 

0.00 

0.00 

XXX 

N 

0.00 

0.00 

0.00 

0.00 

XXX 

N 

0.64 

1.65 

0.13 

2.42 

XXX 

N 

0.00 

1.36 

0.09 

1.45 

XXX 

N 

0.64 

0.29 

0.04 

0.97 

XXX 

N     - 

0.95 

1.45 

0.12 

2.52 

XXX 

N 

0.00 

1.20 

0.08 

1.28 

XXX 

N 

0.95 

0.25 

0.04 

1.24 

XXX 

N 

0.67 

1.77 

0.15 

2.59 

XXX 

N 

0.00 

1.47 

0.10 

1.57 

XXX 

N 

0.67 

0.30 

0.05 

1.02 

XXX 

N 

0.67 

0.30 

0.05 

1.02 

XXX 

N 

0.67 

1.77 

0.15 

2.59 

XXX 

N 

0.00 

1.47 

0.10 

1.57 

XXX 

N 

0.00 

1.20 

0.08 

1.28 

XXX 

N 

0.55 

1.45 

0.12 

2.12 

XXX 

N 

0.55 

0.25 

0.04 

0.84 

XXX 

N 

0.55 

1.45 

0.12 

2.12 

XXX 

N 

0.00 

1.20 

0.08 

1.28 

XXX 

N 

0.55 

0.25 

0.04 

0.84 

XXX 

N 

0.58 

1.57 

0.13 

2.28 

XXX 

N 

0.00 

1.31 

0.09 

1.40 

XXX 

N 

0.58 

0.26 

0.04 

0.88 

XXX 

N 

0.57 

1.62 

0.13 

2.3^ 

XXX 

N 

0.57 

0.26 

0.04 

0.87 

XXX 

N 

0.00 

1.36 

0.09 

1.45 

XXX 

N 

0.56 

1.51 

0.12. 

2.19 

XXX 

N 

0.00 

1.25 

0.08 

1.33 

XXX 

N 

0.56 

026 

0.04 

0.86 

XXX 

N 

0.00 

1.01 

0.07 

1.08 

XXX 

N 

0.55 

0.25 

0.04 

0.84 

XXX 

N 

0.55 

1.26 

0.11 

1.92 

XXX 

N 

0.82 

2.27 

0.17 

3.26 

XXX 

N 

0.00 

1.90 

0.12 

2.02 

XXX 

N 

0.82 

o.3r 

0.05 

1.24 

XXX 

N 

0.60 

1.63 

0.13 

2.36 

XXX 

N 

0.00 

1.36 

0.09 

1.45 

XXX 

N 

0.60 

0.27 

0.04 

0.91 

XXX 

N 

0.75 

0.34 

0.05 

1.14 

XXX 

N 

0.75 

224 

0.17 

3.16 

XXX 

N 

0.00 

1.90 

0.12 

2.02 

XXX 

N 

0.00 

1.36 

0.09 

1.45 

XXX 

N 

0.59 

1.63 

0.13 

2.35 

XXX 

N 

0.59 

027 

0.04 

0.90 

XXX 

N 

0.75 

2.24 

0.17 

3.16 

XXX 

N 

0.75 

0.34 

0.05 

1.14 

XXX 

N 

0.00 

1.90 

0.12 

2.02 

XXX 

N 

1.14 

1.87 

0.17 

3.18 

XXX 

N 

0.00 

1.36 

0.09 

1.45 

XXX 

N 

1.14 

0.51 

0.08 

1.73 

XXX 

N 

1.00 

2.47 

020 

3.67 

XXX 

N 

0.00 

2.02 

0.13 

2.15 

XXX 

N 

1.00 

0.45 

0.07 

1.52 

XXX 

N 

1.99 

4.93 

0.38 

7.30 

XXX 

N 

0.00 

4.04 

025 

4.29 

XXX 

N 

1.99 

0.89 

0.13 

3.01 

XXX 

N 

0.66 

0.30 

0.04 

1.00 

XXX 

N 
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HCPCS' 


76815 
76815 
76816 
76816 
76816 
76818 
76818 
76818 
76825 
76825 
76825 
76826 
76826 
76826 
76827 
76827 
76827 
76828 
76828 
76828 
76830 
76830 
76830 
76866 
76866 
76866 
76867 
76857 
76857 
76870 
76870 
76870 
76872 
76872 
6872 


f6d48 
]l6948 
^6960 
;|6950 
76950 
76960 
76960 
76960 
i6970 
76970 


MOD 


TC 
TC 

26 


TC 
26 


TC 
26 

TC 
26 

TC 
26 

TC 
26 


TC 
26 

fc' 

26 


TC 
26 

fc" 

(26 

fc" 

26 

26 
TC 

fc 

26 


TC 
26 


TC 
26 
26 


TC 
TC 


26 


MC 
26 


TC 
26 

fc" 

26 

fc 

26 

fc 


Sta- 
tus 


Descripttorr 


t 


Echo  exam  of  pregrtant  uterus 
Echo  exam  of  pregnant  uterus 
Echo  exam  tolowup  or  repeat 
Echo  exam  fdowup  or  repeat 
Echo  exam  fdowup  or  repeat 
Fetal  biophysicai  profile 
Fetat  biophysical  profile  .. 
Feta>  biophysicai  profile  .. 
Echo  exam  of  fetal  heart 
Echo  exam  of  fetal  heart 
Echo  exam  of  fetal  heart 
Echo  exam  of  fetal  heart 
Echo  exam  of  fetal  heart 
Echo  exam  of  fetal  heart 
Echo  exam  of  fetal  heart 
Echo  exam  of  fetal  heart 
Echo  exam  of  fetal  heart 
Echo  exam  of  fetal  heart 
Echo  exam  of  fetal  heart 
Echo  exam  of  fetal  heart 
Echo  exam,  transvaginal 
Echo  exam,  transvagir^ 
Echo  exam,  transvaginal 

Echo  exam  of  pelvis 

Echo  exam  of  pcMs 

Echo  exam  of  pelvis 

Echo  exam  of  pelvis 

Echo  exam  of  petvis 

Echo  exam  of  petvis 

Echo  exam  of  scrotum  ... 
Echo  exam  of  scrotum  ... 
Echo  exam  of  scrotum  ... 
Echo  exanrv  transrectal 
Echo  exam,  transrectal 
Echo  exam,  transrectal 

Echo  e)iam  of  extremity  

Echo  exam  of  exfremity  

Echo  exam  of  extremity  

Echo  guide  fof  heart  sac  tap  . 
Echo  guide  for  heart  sac  tap . 
Echo  gude  for  heart  sac  tap 
Echo  gude  for  heart  biopsy  . 
Echo  gUde  for  heart  t>iopey  . 
Echo  guide  for  heart  biopsy 

Echo  guide  for  chest  tap 

Echo  gude  for  chest  tap 

Echo  guide  for  chest  tap 

Echo  exam  for  dravtage 
Echo  exam  for  draviage 
Echo  exam  for  drainage 
Echo  guide  for  biopsy  ... 
Echo  guide  for  biopsy  ... 
Echo  gukle  for  biopsy  ... 
Echo  guide  for  amniocentesis 
Echo  guide  for  amnocerrtesis 
Echo  gukie  \oi  anmiocentesis 

EctK>  gude,  ova  aspiration 

Echo  guide,  ova  aspiration 
Echo  guide,  ova  aspiration 
Echo  guidarKe  radiottierapy 
Echo  guKJance  radiotherapy 
Echo  guklance  radiotherapy 
Echo  guidarx:e  radiotherapy  . 
Echo  giidance  radiotfterapy  . 
Echo  guidar)ce  radiotherapy  . 
Ultrasound  exam  foOow-up  _. 
Uttrasourxl  exam  foflow-up  „ 


Work 
RVUs 


0.66 
0.00 
0.00 
0.58 
0.58 
0.78 
0.00 
0.78 
0.90 
O.OO 
0.99 
0.84 
0.00 
0.84 
0.59 
0.00 

ass 
a57 
aoo 

057 
0-70 
0.00 
070 
070 
OiX) 
0.70 
0.38 
OOO 
03S 
066 
OOO 
066 
O70 
0.00 
O70 
0.60 
060 
0.00 
068 
OOO 
068 
0.68 
OOO 
068 
06ft 
OOO 
068 
068 
068 
OOO 
OOO 
0.68 
0.68 
0.38 
OOO 
038 
038 
OOO 
038 
059 
OiM 
059 
0.59 
OOO 
059 
O40 
OOO 


Practice 
ei9)ense 
RVUs  a 


nunwhc  CPT  HCPCS  CopyngM  1993  Am«ncan  %taiiC3i  Association. 
>*  tndicaies  raouctjon  c«  PractKw  E>p«ns«  RvUs  as  a  resuli  of  OSRA  1933. 


1.66 
1.36 
1.07 
1.33 
Ol2S 
1.91 
1.SA 
0.36 
225 
1.90 
036 
1.37 
068 
Ol69 
2J6 
1J6 
O70 
1.36 

\JDa 

028 
1-79 
t.47 
032 
1.79 
t.47 
032 
t.18 
1.01 
017 
1.70 
1.47 
029 
1.79 
1.47 
032 
1.63 
027 
1.30 
1.70 
1.47 
031 
1.70 
1.47 
031 
1.70 
1.47 
031 
031 
1.70 
1.47 
1.47 
1.70 
0J1 
1£4 
1.47 
017 
1.04 
1.47 
017 
1.52 
125 
027 
1.52 
125 
027 
1.19 
1.01 


Mal- 
practice 
RVUs 


013 
OOO 
O07 
Oil 
O04 
015 
O10 
005 
017 
012 
O06 
010 
006 
0il6 
O10 
013 
O06 
Oil 
0.09 

ooe 

0-15 
O10 
006 
015 
O10 
O06 
O10 
O07 
OOO 
014 
O10 

oo« 

015 
O10 
O06 
013 
O04 
OOO 
015 
010 
006 
015 
010 
O06 
015 
O10 
O06 
O06 
015 
O10 
O10 
015 
O06 
013 
O10 
OOO 
013 
010 
003 
012 
OOO 
O04 
012 
OOO 
O04 
O10 
O07 


Totaf 


2.45 
1.45 
1.14 
2.02 
088 
2.84 
1.66 
1.18 
3.41 
2.02 
1.39 
2.31 
^Q.73 

i.-sa 

3.13 
1.79 
1.34 
2.03 
1.16 
0.87 
2.64 
1.57 
1.07 
2.64 
1.57 
1.07 
1.66 
1.08 
058 
2.55 
1.57 
098 
2.64 
1.57 
1.07 
2.36 
091 
1.45 
2.61 
1.57 
1.04 
2.61 
1.57 
1.04 
2.61 
1.57 
1.04 
1.04 
2.61 
1.57 
1.57 
2.61 
1.04 
2.15 
1.57 
0.58 
2.15 
1.57 
050 
2.23 
1.33 
090 
223 
1.33 
0.90 
1.69 
1.00 


Global 
period 


XXX 

XXX 
XXX 
XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


up- 
date 


N 
N 

N 
H 
N 
N 
N 
N 
M 
M 
N 
N 
N 
N 
N 
N 
N 
M 
H 
N 
N 
H 
N 
N 
H 
H 
H 
H 
H 
H 
N 
N 
W 

\n 
n 

H 
H 
H 
N 
N 
N 
H 
H 
H 
H 
H 
N 
H 
M 
H 
H 
H 
N 
H 
H 
H 
H 
H 
H 
H 
H 

}H 
H 
H 
H 
H 

fM 


63780    Federal  Register  /  Vol.  58,  No.  230  /  Thursday,  December  2.  1993  /  Rules  and  Regulations 


■jMJ 


Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


HCPCS' 


MOO 


Sta- 
tus 


Description 


ark 
-Us 

Practice 
expense 
RVUs  2 

Mal- 
practice 
RVUs 

Total 

CSintiaJ 
period 

Up- 
date 

0.40 

0.18 

0.03 

0.61 

XXX 

N 

0.82 

1.81 

0.15 

2.78 

XXX 

N 

0.00 

1.47 

0.10 

1.57 

XXX 

N 

0.82 

034 

0.05 

121 

XXX 

N 

1.21 

d.07 

025 

4.53 

XXX 

N 

0.00 

2.53 

0.17 

2.70 

XXX 

N 

1.21 

0.54 

0.08 

1.83 

XXX 

N 

0.00 

0.00 

0.00 

0.00 

XXX 

N 

0.00 

0.00 

0.00 

0.00 

XXX 

N 

0.00 

0.00 

0.00 

0.00 

XXX 

N 

1.41 

0.63 

0.09 

2.13 

XXX 

N 

2.13 

0.95 

0.14 

322 

XXX 

N 

3.17 

1.42 

020 

4.79 

XXX 

N 

0.71 

3.67 

026 

4.64 

XXX 

N 

0.00 

3.35 

021 

3.56 

XXX 

N 

0.71 

0.32 

0.05 

1.08 

XXX 

N 

1.06 

5.84 

0.41 

7.31 

XXX 

N 

0.00 

5.37 

0.34 

5.71 

XXX 

N 

1.06 

0.47 

0.07 

1.60 

XXX 

N 

1.58 

0.71 

0.11 

2.40 

XXX 

N 

1.58 

6.98 

0.50 

9.06 

XXX 

N 

0.00 

6.27 

0.39 

6.66 

XXX 

N 

0.00 

26.92 

1.72 

28.64 

XXX 

N 

4.62 

29.00 

1.95 

35.57 

XXX 

N 

4.62 

2.08 

023 

6.93 

XXX 

N 

0.00 

0.00 

0.00 

0.00 

XXX 

N 

0.00 

0.00 

0.00 

0.00 

XXX 

N 

0.00 

0.00 

0.00 

0.00 

XXX 

N 

0.63 

1.57 

0.12 

2.32 

XXX 

N 

0.00 

1.29 

0.08 

1.37 

XXX 

N 

0.63 

0.28 

0.04 

0.95 

XXX 

N 

0.71 

2.11 

0.17 

2.99 

XXX 

N 

0.00 

1.79 

0.12 

1.91 

XXX 

N 

0.71 

0.32 

0.05 

n.08 

XXX 

N 

1.06 

2.71 

022 

3.99 

XXX 

N 

0.00 

2.24 

0.15 

2.39 

XXX 

N 

1.06 

0.47 

0.07 

1.60 

XXX 

N 

1.58 

3.27 

0.28 

5.13 

XXX 

N 

0.00 

2.56 

0.17 

2.73 

XXX 

N 

1.58 

0.71 

0.11 

2.40 

XXX 

N 

0.00 

3.89 

024 

4.13 

XXX 

N 

0.96 

0.43 

0.06 

1.45 

XXX 

N 

0.96 

4.32 

0.30 

5.58 

XXX 

N 

0.94 

2.70 

021 

3.85 

XXX 

N 

0.00 

2.28 

0.T5 

2.43 

XXX 

N 

0.94 

0.42 

0.06 

1.42 

XXX 

N 

1.41 

3.98 

0.30 

5.69 

XXX 

N 

0.00 

3.36 

021 

3.56 

XXX 

N 

1.41 

0;63 

0.09 

2.13 

XXX 

N 

2.11 

5.72 

0.44 

827 

XXX 

N 

0.00 

4.78 

0.30 

5.08 

XXX 

N 

2.11 

0.94 

0.14 

3.19 

XXX 

N 

0.88 

0.88 

0.09 

1.85 

XXX 

N 

0.00 

0.49 

0.03 

0.52 

XXX 

N 

0.88 

0.39 

0.06 

1.33 

XXX 

N 

0.55 

1.54 

0.12 

221 

XXX 

N 

0.00 

1.29 

0.08 

1.37 

XXX 

N 

0.55 

0.25 

0.04 

0.64 

XXX 

N 

0.85 

2.21 

0.18 

324 

XXX 

N 

0.00 

1.83 

0.12 

1.95 

XXX 

N 

0.85 

0.38 

0.06 

129 

XXX 

N 

125 

3.68 

027 

520 

XXX 

N 

0.00 

3.13 

0.19 

3.32 

XXX 

N 

155 

0.55 

0.08 

1.88 

XXX 

N 

0.00 

2.87 

0.18 

3.05 

XXX 

N 

0.00 

3.37 

021 

3.58 

XXX 

N 

0.00 

0.00 

0.00 

0.00 

XXX 

N 

76970 
76975 
76975 
76975 
76986 
76986 
76986 
7o999 

TftOOQ 
rD999 

76999 

77261 

77262 

77263 

77280 

77280 

77280 

77285 

77285 

77285 

77290 

77290 

77290 

77295 

77295 

77295 

77299 

77299 

77299 

77300 

77300 

77300 

77305 

77305 

77305 

77310 

77310 

77310 

77315 

77315 

77315 

77321 

77321 

77321 

77326 

77326 

77326 

77327 

77327 

77327 

77328 

77328 

77328 

77331 

77331 

77331 

77332 

77332 

77332 

77333 

77333 

77333 

77334 

77334 

77334 

77336 

77370 

77399 


26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 
26 


TC 
TC 


26 
26 

TC 


TC 
26 


TC 
26 


TC 
26 


TC 
26 
TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


A 

A 

A 

A 

A 

A 

A 

C 

C 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

C 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 


Ultrasound  exam  (olow-up .... 

Gl  erKtoscopic  ultrasound 

Gt  erxtoscoptc  ultrasound 

01  endoscopic  uttrasound 

Echo  exam  at  surgery 

Echo  exam  at  surgery 

Echo  exam  at  surgery  

Echo  examination  procedure 
Echo  examination  procedure 
Echo  examination  procedure 
Radiation  therapy  planning  ... 
Radiation  therapy  planning  ... 
Radntion  therapy  plarming  ... 

Set  radiation  ttwrapy  field 

Set  radiation  therapy  field  ..„. 
Set  radiation  ttwrapy  field  ..... 

Set  radiation  therapy  field 

Set  radiation  therapy  field  ..... 

Set  radiation  therapy  field 

Set  radiation  therapy  field 

Set  radiation  therapy  field  

Set  radiation  therapy  field  .... 
Set  radiation  tt)erapy  field  ..„, 
Set  radiation  ttierapy  field  .... 
Set  radiation  ttwrapy  field  ..... 
Radiation  therapy  planning  ... 
Radiation  therapy  planning  ... 
Radiation  ttierapy  planning  ... 
Radiatx}n  therapy  dose  plan 
Radiation  therapy  dose  plan 
Radiation  therapy  dose  plan 
Raduition  therapy  dose  plan 
Rad»tion  therapy  dose  plan 
Radiation  ttwrapy  dose  plan 
RadMtion  therapy  dose  plan 
Radiation  therapy  dose  plan 
Radiation  therapy  dose  plan 
Radiation  ttwrapy  dose  plan 
Radiation  therapy  dose  plan 
Radiation  ttwrapy  dose  plan 
Radiation  therapy  port  plan  .. 
Radiation  ttwrapy  port  plan  .. 
Radiation  ttierapy  port  plan  .. 
Radiation  therapy  dose  plan 
Radiation  therapy  dose  plari 
Radiation  therapy  dose  plan 
Radiation  therapy  dose  plan 
Radiation  therapy  dose  plan 
Radiation  therapy  dose  plan 
Radiation  ttwrapy  dose  plan 
Radiation  therapy  dose  plan 
Radiation  ttwrapy  dose  plan 
Special  radiation  dosimetry  .. 
Sjsecial  radiation  dosimetry  .. 
Special  radiation  dosimetry  .. 
Radiaton  treatment  aid<s)  .... 
Radiation  treatment  aid(s)  .... 
Radiation  treatment  aid<s)  .... 
Radiation  treatment  a)d(s)  ..„ 
Radiation  treatment  aid(s)  .... 
Radiation  treatment  aid(s)  .... 
Radiation  treatment  aid(s)  .... 
Radiation  treatment  aid<s)  .... 
Radiation  treatment  aid(s)  .... 
Radiation  physics  consult ..... 
Radiation  physics  consult ..... 
External  radiation  dosimetry . 


<  AM  numahc  OPT  HCfCS  Copyright  1903  Am«1c«>  M»fcrt  Association. 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


Hci*CS' 


mod 


sta- 
tus 


Description 


3rk 
Us 

Practice 
expense 
RVUs  2 

Mal- 
practice 
RVUs 

Total 

Global 
period 

Up- 
date 

0.00 

0.00 

0.00 

0.00 

XXX 

N 

0.00 

0.00 

0.00 

0.00 

XXX 

N 

0.00 

1.71 

0.11 

1.82 

XXX 

N 

0.00 

1.71 

0.11 

1.82 

XXX 

N 

0.00 

1.71 

0.11 

1.82 

XXX 

N 

0.00 

1.71 

0.11 

1.82 

XXX 

N 

0.00 

1.71 

0.11 

1.82 

XXX 

N 

0.00 

2.01 

0.13 

2.14 

XXX 

N 

0.00 

2.01 

0.13 

2.14 

XXX 

N 

0.00 

2.01 

0.13 

2.14 

XXX 

N 

0.00 

2.01 

0.13 

2.14 

XXX 

N 

0.00 

224 

0.15 

2.39 

XXX 

N 

0.00 

2.24 

0.15 

2.39 

XXX 

N 

0.00 

224 

0.15 

*239 

XXX 

N 

0.00 

224 

0.15 

2.99 

XXX 

N 

0.00 

0.57 

0.04 

0.61 

XXX 

N 

3.64 

1.63 

023 

5.50 

XXX 

N 

1.63 

0.73 

0.11 

2.47 

XXX 

N 

2.47 

1.11 

0.17 

3.75 

XXX 

N 

3.64 

1.63 

023 

5.50 

XXX 

N 

1.83 

0.82 

0.12 

2.77 

XXX 

N 

8.02 

4.99 

0.40 

13.41 

XXX 

N 

2.11 

11.68 

0.81 

14.60 

XXX 

N 

0.00 

10.74 

0.67 

11.41 

XXX 

N 

2.11 

0.94 

0.14 

3.19 

XXX 

N 

0.00 

0.00 

0.00 

0.00 

XXX 

N 

0.00 

0.00 

0.00 

0.00 

XXX 

N 

0.00 

0.00 

0.00 

0.00 

XXX 

N 

1.58 

3.64 

029 

5.51 

777 

N 

0.00 

2.93 

0.18 

3.11 

777 

N 

1.58 

0.71 

0.11 

2.40 

777 

N 

2.11 

4.85 

0.39 

7.35 

777 

N 

0.00 

3.91 

025 

4.16 

777 

N 

2.11 

0.94 

0.14 

3.19 

777 

N 

1.58 

0.71 

0.11 

2.40 

777 

N 

1.58 

3.64 

029 

5.51 

777 

N 

0.00 

2.93 

0.18 

3.11 

777 

N 

0.00 

3.91 

025 

4.16 

777 

N 

2.11 

4.85 

0.39 

7.35 

777 

N 

2.11 

0.94 

0.14 

3.19 

777 

N 

1.58 

3.64 

0.29 

5.51 

777 

N 

1.58 

0.71 

0.11 

2.40 

777 

N 

0.00 

2.93 

0.18 

3.11 

777 

N 

4.64 

3.35 

0.38 

8.37 

090 

N 

0.00 

1.28 

0.08 

1.36 

090 

N 

4.64 

2.07 

0.30 

7.01 

090 

N 

3.60 

4.03 

0.39 

8.02 

090 

N 

0.00 

2.42 

0.16 

2.58 

090 

N 

3.60 

1.61 

0.23 

5.44 

090 

N    , 

5.41 

5.90 

0.57 

11.88 

090 

N 

0.00 

3.48 

022 

3.70 

090 

N 

5.41 

2.42 

0.35 

8.18 

090 

N 

8.10 

3.62 

0.51 

12.23 

090 

N 

8.10 

7.95 

0.78 

16.83 

090 

N 

0.00 

4.33 

027 

4.60 

090 

N 

0.00 

2.09 

0.14 

223 

XXX 

N 

4.71 

420 

0.45 

9.36 

XXX 

N 

4.71 

2.11 

0.31 

7.13 

XXX 

N 

7.07 

724 

0.71 

15.02 

090 

N 

0.00 

4.08 

026 

4.34 

090 

N 

7.07 

3.16 

0.45 

10.68 

090 

N 

10.58 

9.68 

0.99 

2125 

090 

N 

0.00 

4.94 

0.31 

525 

090 

N 

10.58 

4.74 

0.68 

16.00 

090 

N 

1.57 

2027 

1.33 

23.17 

090 

N 

0.00 

19.57 

122 

20.79 

090 

N 

1.57 

0.70 

0.11 

2.38 

090 

N 

77399 
77399 
77401 
77402 
77403 
77404 
77406 
77407 
77408 
77409 
77411 
77412 
77413 
77414 
77416 
77417 
'419 
'420 
425 
430 
431 
432 
470 
470 
17470 
77499 
77499 
t7499 
T7600 
t7600 
77600 
77605 
77605 
77605 
77610 
77610 
77610 
615 
615 
615 
620 
77620 
77620 
77750 
77750 
77750 
77761 
77761 
77761 
77762 
77762 
77762 
77763 
77763 
^63 
[77776 
77776 
77776 
177777 
77777 
77777 
77778 
[77778 
77778 
77781 
77781 
77781 
i 


26 
TC 


TC 
26 


26 

TC 


TC 
26 


TC 
26 
26 


TC 
TC 


26 


26 

TC 


TC 
26 


TC 
26 


TC 
26 
26 


TC 
TC 


26 


TC 
26 


TC 
26 


TC 
26 


C 
C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

C 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


External  radiation  dosimetry 

External  radiation  dosimetry 

Radiation  treatment  delivery  

Radiation  treatment  delivery  

Radiation  treatnrwnt  delivery  

Radiation  treatmerrt  delivery  

Radiation  treatment  delivery  

Radiation  treatment  delivery  

Radiation  treatment  delivery  

Radiation  treatment  delivery  

Radiation  treatment  delivery  

Radiation  treatment  delivery 

Radiation  treatment  delivery  ...... 

Radiation  treatment  delivery 

Radiation  treatment  delivery  , 

Radiology  port  film(s)  

Weekly  radiation  therapy 

Weekly  radiation  therapy 

Weekly  radiation  tt^erapy 

Weekly  radiation  therapy 

Radiation  therapy  management 

Stereotactic  radiation  trmt  

Special  radiation  treatment  

Special  radiation  treatment  

Special  radiation  treatment  

Radiation  therapy  management 
Radiation  therapy  management 
Radiation  therapy  management 

Hyperthermia  treatnDent 

Hyperthermia  treatment 

Hyperttiermia  treatment 

Hyperttiermia  treatment 

Hyperthermia  treatment 

Hyperthermia  treatment 

Hyperthermia  treatment 

Hyperttiermia  treatment 

Hyperttiermia  treatment 

Hyperttiermia  treatment 

Hyperthermia  treatnDent 

Hyperthermia  treatment 

Hyperthermia  treatment 

Hyperthermia  treatment , 

Hyperthermia  treatment 

Infuse  radioactive  materials  

Infuse  radioactive  materials 

Infuse  radioactive  materials  ...... 

Racioelement  application 

Radioelement  application 

Radioelement  application 

Radioelement  ajsislicabon  

Radioelement  application 

Radioelement  application 

Radioelenf)ent  applKation „ 

Radioelement  application 

Radioelement  application 

Radioelement  application 

Radioelement  afsplication 

Radioelement  application 

Radioelement  ajsplicatkxi 

Radioelement  application 

Radioelement  application 

Radioelement  application 

Radioelement  applk:ation 

Radioelement  apislk^ation 

High  intensity  brachytherapy  .... 
High  intensity  brachytherapy  .... 
High  intensity  brachytherapy  .... 


^  Ail  numaric  OPT  HCPCS  Copyright  1 993  Amartcao  Madical  Association. 
^' Indicates  reduction  o*Pracnc«Expensa  RVUs  as  a  resuA  of  OBRA  1993. 
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HCPCS^ 


MOO 


77782 

rrm 

77782 

77783 

77783 

77783 

77784 

77784 

77784 

77789 

77789 

77789 

77790 

77790 

77790 

77799 

77799 

77799 

78000 

78000 

780C0 

78001 

78001 

78001 

78003 

78003 

78003 

78006 

78006 

78006 

78007 

78007 

78007 

78010 

78010 

7801 0 

78011 

78011 

78011 

78015 

78015 

78015 

78016 

78016 

78016 

78017 

78017 

78017 

78018 

78018 

78018 

78070 

78070 

78070 

78075 

78075 

78075 

78099 

78099 

78099 

78102 

78102 

78102 

78103 

78103 

78103 

78104 


TC 
26 

fc" 

26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 
26 


TC 
TC 


26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 

26 


TC 
26 
26 
TC 


TC 
26 


TC 
26 


Sta- 
tus 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
C 

c 

A 
A 
A 
A 

A 
A 
A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

C 

C 

A 

A 

A 

A 

A 

A 

A 


Oescrption 


High  intensity  brachytt>erapy 

Higti  intensity  brachytfterapy 

Htgh  intensity  brachyttierapy 

High  intensity  brachyttierapy 

High  intensity  bfachyttierapy 

High  intensity  bfactiyttierapy 

High  intensity  brachytherapy 

High  intensity  bracfiyttierapy 

High  intensity  brachytherapy 

Radioelenient  appttcation 

Radioetement  application 

Radtoelement  application 

Radioelement  handling 

Radioeiennent  handling 

Radk)element  handling 

Radium/radioisotope  therapy  — 

Radiurr^radtoisotope  therapy  

Radium/radioisotope  therapy 

Thyroid,  single  uptake  „... 

Thyroid,  single  uptake , 

Thyroid,  single  uptake  

Thyroid,  multiple  uptakes 

Thyroid,  muttiple  uptakes  

Thyroid,  multiple  uptakes  

Thyroid  suppress/stimul 

Thyroid  suppress/stirrHil  .. ... 

Thyroid  suppress/stimul  

Thyroid,  imaging  with  uptake 

Thyroid,  imaging  with  uptake  

ThyroKJ,  imaging  \with  uptake 

Thyroid,  image,  mull  uptakes 

Thyroid,  image,  mult  uptakes 

Thyroid,  image,  mult  uptakes 

Thyroid  imaging „ 

Thyroid  imaging 

Thyroid  imaging „... 

Thyroid  imaging  with  flow 

Thyroid  imaging  with  flow 

Thyroid  imaging  ¥»ith  flow 

Thyroid  met  imaging „ 

Thyroid  met  imaging 

Thyroid  met  imaging 

Thyroid  met  imagir>g/studies  

Thyroid  met  imaging/studies  

Thyroid  met  imagmg/studiss  ..u. 

Thyroid  met  imaging,  muH „., 

Thyroid  met  imagir^g,  mult , 

Thyroid  met  imaging,  mult .., 

Thyroid,  met  irrwigirig,  body 

Thyroid,  met  imaging,  body 

Thyroid,  met  imaging,  body 

Parathyroid  nucleaf  imaging  

Parathyroid  nuclear  imaging  

Parattiyroid  nuclear  imaging  

Adrenal  nuclear  imagir>g  

Adrenal  nuclear  imaging  

Adrenal  rux^lear  irraging  

Endocnr>e  nuclear  procedure  .... 
Endocrine  nuclear  procedure  .... 
Endocrine  nuclear  procedure  .... 

Bone  marrow  imaging,  (td 

Bone  marrow  imagir>g,  ltd 

Bone  marrow  imaging,  ltd 

Bone  marrow  imaging,  mult  

Bone  marrow  imaging,  mult  ..„.. 

Bone  marrow  imaging,  mult  

Borve  marrow  imaging,  body- 


<  Ml  numeric  OPT  HCPCS  Copyngm  1 993  Am«ncan  Medical  Association. 
'  •  Indicates  rvducnon  ol  Practca  Expense  RVUs  as  a  resuN  ol  OBRA  1993. 


Woik 
RVUs 


Practice 

expense 
RVUs  2 


2.36 

O.OO 

2.36 

3.53 

0.00 

3.53 

5.30 

0.00 

5.30 

1.06 

0.00 

1.06 

1.06 

000 

1.06 

O.OO 

0.00 

0.00 

0.19 

0.00 

0.19 

0.26 

0.00 

0.26 

0.33 

0.00 

0.33 

0.50 

0.50 

0.00 

O.OO 

0.51 

0.51 

0.39 

O.OO 

0.39 

0.46 

0.00 

0.46 

0.68 

0.00 

0.68 

0.83 

0.00 

0.83 

0.88 

0.00 

0.88 

0.96 

0.00 

0.96 

0.52 

O.OO 

0.52 

0.75 

0.00 

0.75 

O.OO 

O.OO 

0.00 

0.56 

0.00 

0.56 

0.76 

0.00 

0.76 

0.81 


Mal- 
practice 
RVUs 


20.63 
19.57 
1.06 
21.14 
19.57 
1.57 
2t.94 
19.57 
2.37 
0.90 
0.43 
0.47 
0.96 
0.49 
0.47 
0.00 
O.OO 
0.00 
1.02 
0.93 
0.00 
1.37 
1.25 
0.12 
1.08 
0.93 
0.15 
0.22 
2.52 
2.30 
2.48 
2.71 
0.23 
1.92 
1.75 
0.17 
2.53 
-2.32 
0.21 
2.79 
2.48 
0.31 
3.74 
3.36 
0.38 
3.98 
3.59 
0.39 
5.06 
5.23 
0.43 
1.98 
1.75 
053 
5.57 
5.23 
0.34 
0.00 
0.00 
0.00 
2.21 
1.96 
0.25 
3.39 
3.05 
0.34 
4.29 


Tot^ 


Global 
period 


1.38 

152 

0.16 

1.45 

152 

0.23 

1.57 

152 

0.35 

0.10 

0.03 

0.€7 

0.10 

0.03 

0.07 

0.00 

0.00 

0.00 

0.07 

0.06 

0.01 

0.10 

0.08 

0.02 

0.08 

0.06 

0.02 

0.03 

0.18 

0.15 

0.16 

0.19 

0.03 

0.14 

0.11 

0.03 

0.18 

0.15 

0.03 

051 

0.16 

0.05 

057 

051 

0.06 

058 

052 

0.06 

0.39 

0.33 

0.06 

0.15 

0.11 

0.04 

0.38 

0.33 

0.05 

0.00 

0.00 

0.00 

0.17 

0.13 

0.04 

054 

0.19 

0.05 

0.30 


24.37 
20.79 
3.58 
26.12 
20.79 
5.33 
28.81 
20.79 
8.02 
2.06 
0.46 
1.60 
2.12 
0.52 
1.60 
0.00 
O.OO 
0.00 
1.28 
0.99 
0.29 
1.73 
1.33 
0.40 
1.49 
0.99 
0.5O 
0.75 
3.20 
2.45 
2.64 
3.41 
0.77 
2.45 
1.86 
0.59 
3.17 
2.47 
0.70 
3.68 
2.64 
1.04 
4.84 
3.57 
1.27 
5.14 
3.81 
1.33 
7.01 
5.56 
1.45 
2.65 
1.86 
0.79 
6.70 
5.56 
1.14 
0.00 
0.00 
0.00 
2.94 
2.09 
0.85 
4.39 
354 
1.15 
5.40 


Up- 
date 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

14 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


HCPCS' 


MOD 


78104 
78104 
78110 
78110 
78110 
78111 
78111 
78111 
78120 
78120 
78120 
78121 
78121 
78121 
78122 
78122 
78122 
78130 
78130 
78130 
78135 
78135 
78135 
78140 
78140 
78140 
78160 
78160 
78160 
78162 
78162 
78162 
78170 
78170 
78170 
78172 
78172 
78172 
•  78185 
78185 
78185 
78190 
78190 
78190 
78191 
78191 
78191 
78192 
78192 
78192 
78193 
78193 
78193 
78195 
78195 
78195 
78199 
78199 
78199 
78201 
78201 
78201 
78202 
78202 
78202 
78205 
78205 


TC 
26 
26 


TC 
TC 


26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


26 
TC 


TC 
26 


TC 
26 


TC 


Sta- 
tus 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

D 

D 

D 

D 

D 

D 

A 

A 

A 

C 

C 

C 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Bone  rrarrow  imaging,  body 
Bone  marrow  imaging,  body 

Plasma  volume,  single  

Plasma  volume,  single  ........ 

Plasma  volume,  single  ........ 

Plasma  volume,  multiple  

Plasma  volume,  multiple  

Plasma  volume,  multiple 

Red  cell  mass,  single 

Red  cell  mass,  single 

Red  ceH  mass,  sir>gle 

Red  cell  mass,  rrHJltiple „ 

Red  cell  mass,  multiple 

Red  cell  mass,  multiple 

Blood  volume 

Bkxxj  volume „ 

Blood  volume _ 

Red  cell  survival  study  

Red  cell  survival  study  

Red  cell  survival  study  

Red  cell  survival  kinetics 

Red  cell  survival  kinetk:s 

Red  cell  survival  kinetics 

Red  cell  sequestration 

Red  cell  sequestration 

Red  cell  sequestratkw 

Plasma  iron  turrx>ver  

Plasma  iron  turnover 

Plasma  iron  turnover 

Iron  absorptkxi  exam  

Iron  atjsorption  exam  

Iron  at>sorption  exam 

Red  cell  iron  utilization 

Red  cell  iron  utilization 

Red  cell  iron  utilizatk>n 

Total  txxly  iron  estirr^tion  .. 
Total  body  iron  est)matk>n  .. 
Total  body  iron  estimatkxi  .. 

Spleen  imaging 

Spleen  imaging 

Spleen  imagirtg 

Platelet  survival,  kinetKS  .... 
Platelet  survival,  kinetKS  .... 

Platelet  survival,  kinetics 

Platelet  survival  .... 

Platelet  survival  

Platelet  survival  

Nuclear  exam,  wbc  scan  .... 
Nuclear  exam,  wbc  scan  .... 
Nuclear  exam,  wbc  scan  .... 
Nuclear  exam,  wbc  scan  .... 
Nuclear  exam,  wtjc  scan  .... 
Nuclear  exam,  wtK  scan  .... 

Lymph  system  imaging  

Lyrrph  system  imaging  

Lymph  system  imagir>g  

BkxxS/tyrnph  nuclear  exam  , 
Bk>od/lymph  nuclear  exam  . 
Blood/lymph  nuclear  exam  . 

Liver  imaging  

Liver  imaging 

Liver  imaging 

Liver  imaging  with  flow 

Liver  imaging  with  flow , 

Liver  imaging  with  flow 

Liver  imaging  (3d)  

Liver  imaging  (3d)  , 


'  All  numeric  CPT  HCPCS  Copyhghl  1993  American  Modcal  Associatian. 
> '  Indicates  reduction  ol  Pradica  Expense  RVUs  as  a  result  ol  OBRA  1993. 


srk 

Us 

Practice 
expense 

RVUs  2 

Mal- 
practice 
RVUs 

Total 

Gk)bal 
pehod 

Up- 
date 

0.00 

3.92 

055 

4.17 

XXX 

N 

0.81 

0.37 

0.05 

153 

XXX 

N 

0.19 

0.09 

0.01 

059 

XXX 

N 

0.19 

1.00 

0.07 

156 

XXX 

N 

0.00 

0.91 

0.06 

0.97 

XXX 

N 

0.00 

2.48 

0.16 

2.64 

XXX 

N 

052 

2.58 

0.18 

2.98 

XXX 

N 

052 

0.10 

0.02 

0.34 

XXX 

N 

053 

1.78 

0.13 

2.14 

XXX 

N 

0.00 

1.67 

0.11 

1.78 

XXX 

N 

053 

0.11 

0.02 

0.36 

XXX 

N 

0.32 

2.95 

0.19 

3.46 

XXX 

N 

0.00 

2.80 

0.17 

'5.97 

XXX 

N 

0.32 

0.15 

0.02 

0.49 

XXX 

N 

0.45 

4.64 

0.31 

5.40 

XXX 

N 

0.00 

4.44 

058 

4.72 

XXX 

N 

0.45 

0.20 

0.03 

0.68 

XXX 

N 

0.62 

3.03 

051 

3.86 

XXX 

N 

0.00 

2.75 

0.17 

2.92 

XXX 

N 

0.62 

0.28 

0.04 

0.94 

XXX 

N 

0.65 

4.98 

0.34 

5.97 

XXX 

N 

0.00 

4.69 

0.30 

4.99 

XXX 

N 

0.65 

0.29 

0.04 

0.98 

XXX 

N 

0.62 

4.07 

0.28 

4.97 

XXX 

N 

0.00 

3.79 

054 

4.03 

XXX 

N 

0.62 

0.28 

0.04 

0.94 

XXX 

N 

0.33 

3.68 

0.24 

455 

XXX 

N 

0.00 

3.53 

0.22 

3.75 

XXX 

N 

0.33 

0.15 

0.02 

0.50 

XXX 

N 

0.45 

358 

0.22 

3.95 

XXX 

N 

0.00 

3.08 

0.19 

357 

XXX 

N 

0.45 

0.20 

0.03 

0.68 

XXX 

N 

0.41 

5.30 

0.35 

6.06 

XXX 

N 

0.00 

5.12 

0.32 

5.44 

XXX 

N 

0.41 

0.18 

0.03 

0.62 

XXX 

N 

0.00 

0.00 

0.00 

0.00 

XXX 

N 

0.00 

0.00 

0.00 

0.00 

XXX 

N 

0.54 

055 

0.04 

0.83 

XXX 

N 

0.40 

2.45 

0.18 

3.03 

XXX 

N 

0.00 

257 

0.15 

2.42 

XXX 

N 

0.40 

0.18 

0.03 

0.61 

XXX 

N 

1.10 

6.00 

0.42 

7.52 

XXX 

N 

0.00 

5.51 

0.35 

5.86 

XXX 

N 

1.10 

0.49 

0.07 

1.66 

XXX 

N 

0.62 

7.35 

0.48 

8.45 

XXX 

N 

0.00 

7.07 

0.44 

7.51 

XXX 

N 

0.62 

0.28 

0.04 

0.94 

XXX 

N 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.71 

4.24 

0.30 

555 

XXX 

N 

0.00 

3.92 

055 

4.17 

XXX 

N 

0.71 

0.32 

0.05 

1.08 

XXX 

N 

0.00 

0.00 

0.00 

0.00 

XXX 

N 

0.00 

0.00 

0.00 

0.00 

XXX 

N 

0.00 

0.00 

0.00 

0.00 

XXX 

N 

0.44 

2.46 

0.18 

3.08 

XXX 

N 

0.00 

257 

0.15 

2.42 

XXX 

N 

0.44 

0.19 

0.03 

0.66 

XXX 

N 

0.52 

3.01 

051 

3.74 

XXX 

N 

0.00 

2.78 

0.17 

2.95 

XXX 

N 

0.52 

0.23 

0.04 

0.79 

XXX 

N 

0.72 

6.02 

0.41 

7.15 

XXX 

N 

0.00 

5.69 

0.36 

6.05 

XXX 

N 
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Adoenoom  B.— Relative  Value  Untts  (RVUs)  and  Related  Informatiom— Continued 


HCPCS' 


78206 
78215 
782»5 
78215 
78216 
78216 
78216 
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26 

20 

tc 
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26 

fc 

26 

fc 
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fc 

26 

fc 
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26 

fc 

26 

fc 

26 

fc 

26 

fc 

26 

fc 

26 

fc 

26 

fc 

26 

fc 

26 

26* 

TC 

fc 

26 


Sta- 
tus 


Descrif>tiQn 


Liver  imaging  (3d) 
Liver  and  spleen  Imaging  . 
Liver  and  sfsleen  Imaging  . 
Liver  and  spleen  Imaging  . 
Liver  t  spteen  image,  flow 
Liver  &  spteen  image,  flow 
Liver  &  spteen  inn||»,  flow 
Liver  function  study 
Liver  (unction  study 
Liver  function  study 
Hepatobiliary  Imaging 
Hepmotaliafy  Imaging 
HepatabAary  Imaging 
Safivary  gland  Imaging 
Salivaiy  gland  imaging 
Salivary  gland  imaging 
Serial  salivary  Imaging 
Serial  salivary  imaging 
Serial  saMvary  Imaging 
Salivary  gland  function  exam 
Salivary  gland  function  exam 
Salivary  glarxJ  finction  exam 
Esophageal  motility  study 
Esophageal  rrwtitity  study 
Esophageal  motility  study 
Gastric  mucosa  imaging  . 
Gastnc  mucosa  Imaging  . 
Gastric  mucosa  Imaging  . 
Gastroesophageal  reflux  exam 
Gastroesophageal  reflux  exam 
Gastroesophageal  reflux  exam 
Gastric  emptying  study  ... 
Gastric  emptying  study  ... 
Gastric  emptying  study  ... 
Vrt  b-12  absorption  exam 
Vit  b-12  absorptjon  exam 
Vrt  b-12  absorption  exam 
Vit  b-12  atjsorp  exam,  It  , 
Vit  b-12  absorp  exam,  if  . 
Vit  b-12  absorp  exam,  if  . 
Vit  b-12  at>sorp,  combined 
Vit  b-12  absorp,  combined 
Vit  b-12  at>sorp,  combined 
Nudear  exam,  gi  blood  loss  __ 

Nudear  exeim,  gi  blood  toss 

Nudear  exam,  gi  blood  loss 

Acute  gi  blood  loss  imaging 

Acute  gi  blood  loss  imaging 

Acute  gi  blood  loss  imaging 

Gi  blood  loss  exam 
Gi  blood  loss  exam 
Gi  blood  loss  exam 
GI  protein  loss  exam 
Gi  protein  loss  exam 
Gi  protein  loss  exam 
MeckeTs  divert  exam 
MeckeTs  divert  exam 
MeckeTs  divert  exam 
LeveerVshunt  patency  exam 
LeveerVshunt  patency  exam 
LeveerVshunt  patferKy  exam  _. 
Gi  nudear  procedure 
Gi  nudear  procedure 

Gi  nuclear  procedure 

Bore  imaging,  limited  area 
Bone  imaging,  limited  area 
Bone  imaging,  limited  area 


Wo(1( 
RVUs 


'  M  nummK  CPT  HCPCS  Copyngtn  1993  American  Medical  Associatioo. 
>*  Indcates  reductMm  of  Practice  Expanse  RVUs  as  a  resutl  of  OBRA  1993. 


0.72 

aso 

050 

aoo 
aoo 

058 
058 
050 

ooo 

O50 
085 

ooo 

085 
046 

ooo 

046 
0.53 
0.00 
053 
04d 
0.00 
0.48 
075 

ooo 

0.75 
0.70 
OOO 
O70 
0.69 
OSXi 
069 
0.79 
0.00 
0.79 
O20 
0.00 
0.20 
0.20 
0.00 
0.20 
0.27 
OOO 
0.27 
OJOO 

ooo 

0.00 
1.00 
OOO 
1.00 
0.00 
0.00 

ooo 

0.00 

ooo 

0.38 
069 
0.00 
069 
089 
0.00 
089 
0.00 
0.00 
OOO 
063 
OOO 
063 


Practice 
expense 
RVUs  2 


033 
0.22 
3.06 
283 
3.36 
3.62 
0.26 
3.81 
3.59 
0.22 
3.91 
353 
038 
2.30 
2.09 
0.21 
3.29 
305 
024 
363 
3.41 
0.22 
312 
278 
034 
4.27 
395 
032 
4.40 
4.09 
031 
4.33 
397 
036 
1.59 
1.49 
0.10 
1.69 
1.59 
0.10 
2.36 
2.23 
0.13 
0.00 
0.00 
OOO 
514 
4.60 
0.45 
0.00 
0.00 
0.00 
0.00 
OOO 
017 
3.24 
2.93 
031 
334 
295 
039 
OOO 
0.00 
OOO 
2.69 
2.40 
0.29 


Mal- 
practice 
RVUs 


O06 
O03 
€20 
017 
021 
02S 
0.04 
0.25 
052 
O03 
0.28 
0.22 
O06 
017 
014 
O03 
0.23 
019 
0.04 
0.24 
02^ 
O03 
0.22 
017 
O05 
O30 
0.25 
0.06 
0.31 
0.26 
0.05 
O30 
025 
O05 
Oil 
0.10 
0.01 
Oil 
O10 
O01 
017 
015 
0.02 
0.09 
0.00 
0.00 
0.37 
0.30 
0.07 
0.00 
OOO 
0.00 
0.00 
OOO 
O03 
023 
018 
005 
0.24 
018 
0.06 
OOO 
0.00 
OOO 
0.20 
016 
O04 


Total 


1.10 
0.75 
3.75 
3.00 
3.57 
4.45 
088 
4.56 
3.81 
0.75 
5.04 
3.75 
1.29 
2.93 
2.23 
0.70 
4.05 
3.24 
0.81 
4.35 
3.62 
0.73 
4.09 
2.95 
1.14 
5.27 
420 
1.07 
5.40 
4.35 
1.05 
5.42 
4.22 
1.20 
1.90 
1.59 
031 
2.00 
1.69 
031 
2.80 
2.38 
0.42 
0.00 
0.00 
0.00 
651 
4.99 
1.52 
0.00 
0.00 
0.00 
0.00 
0.00 
0.58 
4.16 
311 
1.05 
4.47 
313 
1.34 
0.00 
0.00 
0.00 
3.52 
2.56 
0.96 
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78305 
78305 
78305 
78306 
78306 
78306 
78310 
78310 
78310 
78315 
78315 
78315 
78320 
78320 
78320 
78350 
78350 
78350 
78351 
78399 
78399 
78399 
78414 
78414 
78414 
78428 
78428 
78428 
78445 
78445 
78445 
78455 
78455 
78455 
78457 
78457 
78457 
78458 
78458 
78458 
78460 
78460 
78460 
78461 
78461 
78461 
78464 
78464 
78464 
78465 
78465 
78465 
78466 
78466 
78466 
78468 
78468 
78468 
78469 
78469 
78469 
78472 
78472 
78472 
78473 
78473 
78473 


MOD 


TC 
26 


TC 
26 
26 


TC 
TC 


26 


TC 
26 
TC 
26 


26 
TC 


TC 
26 


TC 
26 


TC 
26 
26 


TC 
TC 


26 


TC 
26 

fc" 

26 


TC 
26 

fc" 

26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 

fc" 

26 


TC 
26 


Sta- 
tus 


Description 


Bone  imaging,  multiple  areas  .. 
Bone  Imaging,  multiple  areas  .. 
Bone  Imaging,  multiple  areas  .. 

Bone  imagir)g.  wtK>le  body 

Bone  imaging,  wtiole  txxly 

Bone  imaging.  wtK>le  body 

Bone  blood  flov^  scan 

Bone  Wood  flow  scan 

Bone  Wood  flow  scan 

Bone  imaging,  3  phase  ._ 

Bone  imaging,  3  phase  

Bone  imaging,  3  phase  ._ 

Bone  imaging  (3d) „ 

Bone  imaging  (3d) 

Bone  imaging  (3d) 

Bone  mineral,  single  photon  ... 
Bone  mineral,  single  photon  ... 
Bor>e  mineral,  single  photon  ... 

Bone  mineral,  dual  photon 

Musculoskeletal  nuclear  exam 
Musculoskeletal  nuclecir  exam 
Musculoskeletal  nuclear  exam 

Non-imaging  heart  function 

Norv-imaging  heart  function 

Non-imaging  heart  furx^tion 

Car^Sac  shunt  imaging  

Cardiac  shunt  imaging  _.... 

Cardiac  shunt  imaging  

Vascular  flow  imaging  

Vascular  flow  imaging  

Vascular  flow  imaging  „ 

Venous  thrombosis  study  ........ 

Venous  thromtxjsis  study 

Venous  thromtxjsis  study 

Venous  thrombosis  imaging  .... 
Venous  thrombosis  imaging  .... 
Venous  thrombosis  imaging  .... 
Ven  thrombosis  images,  bilat  .. 
Ven  thromtxjsis  images,  iMlat  .. 
Ven  thrombosis  images,  t)ilat  .. 

Heart  muscle  Wood  single 

Heart  musde  Wood  single 

Heart  muscle  Wood  single 

Heart  musde  Wood  multiple  .... 
Heart  musde  btood  multiple  .... 
Heart  muscle  Wood  multiple  .... 

Heart  image  (3d)  single 

Heart  image  (3d)  single 

Heart  image  (3d)  single 

Heart  image  (3d)  multiple 

Heart  image  (3d)  multiple 

Heart  Image  (3d)  multiple 

Heart  infarct  image 

Heart  infard  image 

Heart  infard  image ,. 

Heart  infard  image,  ef 

Heart  infard  image,  ef 

Heart  infard  image,  ef 

Heart  infarct  image  (3d)  

Heart  infard  image  (3d)  

Heart  infard  image  (3d)  

Gated  heart,  resting  

Gated  heart,  resting  

Gated  heart,  resting  

Gated  heart,  multiple 

Gated  heart,  multiple _..„.... 

Gated  heart,  multi(3le 


'  All  numeric  CPT  HCPCS  Copyright  1993  Amencan  Medici  Association. 
? '  Indicaies  reduction  o«  Practice  Expense  RVUs  as  a  lesull  ol  06RA  1993. 


Work 
RVUs 


0.84 
0.00 
0.84 
0.87 
0.00 
0.87 
0.00 
0.00 
0.00 
0.00 
1.03 
1.03 
1.05 
0.00 
1.05 
0.00 
0.22 
0.22 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.45 
0.79 
0.00 
0.79 
0.50 
0.00 
0.50 
0.74 
0.74 
0.00 
0.00 
0.78 
0.78 
0.91 
0.00 
091 
0.87 
0.00 
0.87 
1.24 
0.00 
1.24 
1.10 
0.00 
1.10 
1.48 
0.00 
1.48 
0.70 
0.00 
0.70 
0.81 
OOO 
0.81 
0.93 
0.00 
0.93 
0.99 
OOO 
099 
1.49 
0.00 
1.49 


Practice 
expense 
RVUs  2 


3.91 
3.53 
0^ 
4.51 
4.12 
0.39 
0.00 
0.00 
0.00 
4.60 
5.06 
0.46 
6.16 
5.69 
0.47 
0.73 
O10 
083 
OOO 
0.00 
0.00 
0.00 
0.00 
OOO 
0.20 
2.53 
217 
0.36 
2.03 
1.79 
024 
033 
4.17 
3.84 
2.56 
2.91 
0.35 
4.27 
3.87 
0.40 
2.66 
2.27 
0.39 
510 
4.55 
0.55 
7.31 
6.82 
0.49 
12.02 
11.36 
0.66 
2.85 
2.53 
0.32 
3.89 
3.53 
0.36 
5.45 
5.04 
0.41 
5.75 
5.31 
0.44 
8.62 
7.96 
066 


Mal- 
practice 
RVUs 


0.28 
022 
0.06 
0.32 
026 
0.06 
0.00 
0.00 
OOO 
0.29 
0.36 
0.07 
0.43 
0.36 
0.07 
0.05 
0.02 
0.07 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
O03 
019 
0.14 
0.05 
0.15 
Oil 
0.04 
0.05 
0.29 
024 
017 
0.22 
0.05 
0.30 
0.24 
0.06 
0.21 
0.15 
0.06 
0.37 
029 
0.08 
0.50 
0.43 
0.07 
0.81 
071 
0.10 
0.22 
017 
O05 
0.27 
0.22 
0.05 
0.38 
0.32 
0.06 
0.41 
0.34 
0.07 
0.60 
0.50 
O10 


Total 


5.03 
375 
1.28 
570 
4.38 
1.32 
0.00 
OOO 
0.00 
4.89 
6.45 
1.56 
7.64 
•6.05 
1.59 
078 
034 
1.12 
0.00 
0.00 
0.00 
0.00 
OOO 
0.00 
068 
3.51 
2.31 
1.20 
268 
1.90 
0.78 
1.12 
S20 
4.08 
273 
3.91 
1.18 
5.48 
4.11 
1.37 
374 
2.42 
1.32 
6.71 
4.84 
1.87 
8.91 
7.25 
1.66 
14.31 
12.07 
224 
377 
2.70 
1.07 
4.97 
3.75 
122 
6.76 
5.36 
1.40 
7.15 
5.65 
1.50 
10.71 
8.46 
225 


Global 
period 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


Up- 
date 


N 
N 
N 
N 
N 
N 
0 
0 
0 
N 
N 
N 
N 
N 
N 
N 
N 
N 
0 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
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HCPCS' 


MOD 


sta- 
tus 


Description 


ofk 
Us 

Practice 
expense 
RVUs  2 

Mal- 
practice 
RVUs 

Total 

Gk>t>al 
period 

Up- 
date 

0.63 

1.78 

0.14 

2.55 

XXX 

N 

0.00 

1.50 

0.10 

1.60 

XXX 

N 

0.63 

0.28 

0.04 

0.95 

XXX 

N 

0.63 

1.78 

0.14 

2.55 

XXX 

N 

0.00 

1.50 

0.10 

1.60 

XXX 

N 

0.63 

0.28 

0.04 

0.95 

XXX 

N 

0.99 

5.48 

0.39 

6.86 

XXX 

N 

0.00 

5.04 

0.32 

5.36 

XXX 

N 

0.99 

0.44 

0.07 

1.50 

XXX 

N 

1.49 

8.24 

0.58 

10.31 

XXX 

N 

0.00 

7.58 

0.48 

8.06 

XXX 

N 

1.49 

0.66 

0.10 

225 

XXX 

N 

O.OO 

0.00 

0.00 

0.00 

XXX 

N 

0.00 

0.00 

0.00 

0.00 

XXX 

N 

0.00 

0.00 

0.00 

0.00 

XXX 

N 

0.75 

3.65 

026 

4.66 

XXX 

N 

0.00 

3.31 

021 

3.52 

XXX 

N 

0.75 

0.34 

0.05 

1.14 

XXX 

N 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

1.00 

0.45 

0.07 

1.52 

XXX 

N 

1.00 

3.53 

0.26 

4.79 

XXX 

N 

0.00 

3.08 

0.19 

a?7 

XXX 

Ki 

0.00 

5.43 

0.34 

5.77 

XXX 

N 

1.10 

5.92 

0.41 

7.43 

XXX 

N 

1.10 

0.49 

0.07 

1.66 

XXX 

N 

0.40 

2.68 

0.19 

327 

XXX 

N 

0.00 

2.50 

0.16 

2.66 

XXX 

N 

0.40 

0.18 

0.03 

0.61 

XXX 

N 

0.50 

2.92 

020 

3.62 

XXX 

N 

0.00 

2.70 

0.17 

2.87 

XXX 

N 

0.50 

0.22 

0.03 

0.75 

XXX 

N 

0.40 

2.93 

0.20 

3.53 

XXX 

N 

0.00 

2.75 

0.17 

2.92 

XXX 

N 

0.40 

0.18 

0.03 

0.61 

XXX 

N 

0.50 

3.55 

024 

4.29 

XXX 

N 

0.00 

3.33 

021 

3.54 

XXX 

N 

0.50 

0.22 

0.03 

0.75 

XXX 

N 

0.54 

5.05. 

0.34 

5.93 

XXX 

N 

0.00 

4.^0 

0.30 

5.10 

XXX 

N 

0.54 

0.25 

0,04 

0.83 

XXX 

N 

128 

7.39 

0.52 

9.19 

XXX 

N 

0.00 

6.82 

0.43 

725 

XXX 

N 

1.28 

0.57 

0.09 

1.94 

XXX 

N 

0.00 

0.00 

0.00 

0.00 

XXX 

N 

0.00 

0.00 

0.00 

0.00 

XXX 

N 

0.00 

0.00 

0.00 

0.00 

XXX 

N 

0.44 

2.98 

020 

3.62 

XXX 

N 

0.00 

2.78 

0.17 

2.95 

XXX 

N 

0.44 

0.20 

0.03 

0.67 

XXX 

N 

0.52 

3.52 

024 

4.28 

XXX 

N 

0.00 

3.28 

020 

3.48 

XXX 

N 

0.52 

024 

0.04 

0.80 

XXX 

N 

0.54 

3.53 

0.24 

4.31 

XXX 

N 

0.00 

3.28 

020 

3.48 

XXX 

N 

0.54 

0J25 

0.04 

0.83 

XXX 

N 

0.65 

4.02 

027 

4.94 

XXX 

N 

0.00 

3.73 

0.23 

3.96 

XXX 

N 

0.65 

0.29 

0.04 

0.98 

XXX 

N 

1.24 

6.87 

0.47 

8.58 

XXX 

N 

^24 

0.55 

0.08 

1.87 

XXX 

N 

0.00 

6.32 

0.39 

6.71 

XXX 

N 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

78478 

78478 

78478 

78480 

78480 

78480 

78481 

78481 

78481 

78483 

78483 

78483 

78499 

78499 

78499 

78580 

78580 

78580 

78581 

78581 

78581 

78582 

78582 

78582 

78584 

78584 

78584 

78585 

78585 

78585 

78586 

78586 

78586 

78587 

78687 

78587 

78591 

78591 

78591 

78593 

78593 

78593 

78694 

78594 

78694 

78596 

78596 

78596 

78599 

78599 

78599 

78600 

78600 

78600 

78601 

78601 

78601 

78605 

78605 

78605 

78606 

78606 

78606 

78607 

78607 

78607 

78608 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


26 
TC 


TC 
26 


TC 
26 


TC 
26 
26 


TC 
TC 


26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


26 

TC 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


26 
TC 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

C 

C 

A 

A 

A 

D 

D 

D 

D 

D 

D 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

C 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

N 


Heart  wall  motion  (add^xi) 

Heart  wall  motion  (addHMi) 

Heart  wall  motion  (add-on) 

Heart  function,  (add-on)  

Heart  function,  (add-on) 

Heart  function,  (add-on) 

Heart  first  pass  single  

Heart  first  pass  single  

Heart  first  pass  single  

Heart  first  pass  multiple 

Heart  first  pass  multiple  

Heart  first  pass  multiple  

Cardk)vascular  nuclear  exam , 
Cardiovascular  nuclear  exam , 
Cardiovascular  nuclear  exam . 

Lung  perfusion  imaging 

Lung  perfusion  inaging 

Lung  perfusion  imaging 

Nuclear  scan  of  lung  

Nuclear  scan  of  lung 

Nuclear  scan  of  lung  

Nuclear  scan  of  lung  

Nuclear  scan  of  kmg „ 

Nuclear  scan  of  lung 

Lung  v/q  image  single  breatti 
Lurtg  v/q  image  single  bteaXh 
Lung  v/q  image  single  breath 

Lung  v/q  imaging 

Lung  v/q  imaging 

Lung  v/q  imaging „ 

Aerosol  lung  image,  single  .... 
Aerosol  lung  in^age,  single  „.. 
Aerosol  lung  image,  single  .... 
Aerosol  lung  image,  multiple  . 
Aerosol  lung  image,  multiple  . 
Aerosol  lung  Image,  multiple  . 
Vent  image,  1  breath,  1  proj  . 
Vent  Image,  1  breath,  1  proj  . 
Verrt  image,  1  breath,  1  prpj  . 

Vent  image,  1  proj,  gas 

Vent  Image,  1  proj,  gas 

Verrt  image,  1  proj,  gas 

Vent  image,  mult  proj,  gas 

Vent  image,  mutt  proj.  gas 

Vent  image,  nxitt  proj,  gas 

Lung  differentiai  furx:tion 

Lung  differential  furKtion 

Lung  differential  function 

Resptratory  nuclear  exam  

Respiratory  nuclear  exam 

Resptratory  nuclear  exam 

Brain  imaging,  ltd  static 

Brain  imaging,  ltd  static 

Brain  imaging,  ltd  static 

Brain  ltd  imaging  &  flow „. 

Brain  ltd  imaging  &  flow  

Brain  ltd  Imaging  &  flow 

Brain  Imaging,  complete 

Brain  Imaging,  complete 

Brain  imaging,  complete 

Brain  imaging  comp  &  flow  ... 
Brain  imaging  comp  &  flow  ... 
Brain  imaging  comp  &  flow  ... 

Brain  imaging  (3d) „ 

Brain  imaging  (3d) „.. 

Brain  imaging  (3d) 

Brain  imaging  (pet) 


<  Alt  numeric  CPT  HCPCS  Copynght  1993  Anwicwi  lyMical  Asaociaten. 
> '  kxlicatn  reduction  o(  Practic*  EipenM  RVUs  is  •  resuR  al  06RA  1993. 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


178609 
78610 
78610 
78610 
78615 
78615 
78615 
78630 
78630 
78630 
78635 
78635 
78635 
78645 
78645 
78645 
78650 
78650 
78650 
78662 
78662 
78652 
78665 
78665 
78655 
78660 
78660 

TQCCn 

78699 
78699 
78699 
78700 
78700 
78700 
78701 
78701 
78701 
78704 
78704 
78704 
78707 
78707 
78707 
78710 
78710 
78710 
78715 
78715 
78715 
78725 
78725 
78725 
78726 
78726 
78726 
78727 
78727 
78727 
78730 
78730 
78730 
78740 
78740 
78740 
78760 
I  78760 
78760 


MOD 


TC 
26 

fc" 

26 


TC 
26 


TC 
26 

TC 
26 

fc 

26 


TC 
26 

fc" 

26 


TC 


26 

TC 


TC 
26 


TC 
26 


TC 
26 
26 


TC 
TC 


26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


Sta- 
tus 


N 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

A 
r-% 

c 
c 
c 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


Brain  imaging  (pet) _.. 

Brain  flow  Imaging  only 

Brain  flow  Imaging  only 

Brain  flow  imaging  only 

Cerebral  blood  flow  imaging  . 
Cerebral  blood  flow  imaging  . 
Cerebral  Wood  flow  Imaging  . 

Cerebrospinal  flu»d  scan 

Cerebrospinal  fluid  scan 

Ceretxospinal  fluid  scan „ 

Csf  ventriculography 

Csf  ventnculography _„ 

Csf  ventriculography 

Csf  shunt  evaluation 

Csf  shunt  evaluation _^ 

Csf  shunt  evaluation ._.. 

Csf  leakage  Imaging _.. 

Csf  leakage  imaging 

Csf  leakage  Imaging „_ 

Cerebrospinal  fluid  scan  (3d) 
Ceretxospinal  fluid  scan  (3(9 
Cerebrospinal  fluid  scan  (3d) 
Nuclear  exam  of  eye  lesion  _ 
Nuclear  exam  of  eye  lesion 
Nuclear  exam  of  eye  lesion 
Nuclear  exam  of  tear  flow  .. 
Nuclear  exam  of  tear  flow  ... 


Nervous  system  nuclear  exam  ... 
Nervous  system  nuclear  exam  ... 
Nervous  system  nuclear  exam  ... 

Kidney  imaging,  statw  .% 

Kidney  imaging,  static 

Kklney  imaging,  statk: 

Kidney  imaging  with  flow 

Kidney  imaging  with  flow 

Kidney  imaging  with  flow 

Imaging  renogram  

Imaging  renogram _ _... 

Imaging  renogram  

Kidney  flow  &  furx:tion  image  „.. 
Kidney  flow  &  furwiion  image  .... 
Kidney  flow  &  function  image  „.. 

Kklney  imaging  (3d)  

Kidney  imaging  (3d)  

Kidney  imaging  (3d)  

Renal  vascular  flow  exam 

Renal  vascular  flow  exam  ., 

Renal  vascular  flow  exam  „ 

Kidney  function  study 

Kklney  function  study 

Kidney  (unction  study 

Kidney  (unction  w/inten/ent  „ 
Kklney  furKtIon  w/intervent  „ 
Kklney  functk)n  w/intervent  .. 
Kidney  transplant  evaluation 
Kidney  transplant  evaluation 
Kklney  transplant  evaluatwn 

Urinary  bladder  retention 

Urinary  bladder  retention 

Urinary  bladder  retentkjn 

Ureteral  reflux  study 
Ureteral  reflux  study 
Ureteral  reflux  study 
Testicular  imaging 
Testicular  imaging 
Testxxilar  imaging 


'  All  numenc  CPT  HCPCS  Copynghl  1993  American  Mectcd  Association. 
'' '  Indicaies  reduction  ol  Practice  Expense  RVUs  as  a  result  o<  OBRA 1993. 


Wort< 
RVUs 


0.00 
030 
0.00 
0.30 
a42 
0.00 
0.42 
0.69 
0.00 
0.69 
0.62 
0.00 
0.62 
0.58 
0.00 
0.58 
0.62 
0.00 
0.62 
0.91 
0.00 
0.91 
0.57 
0.00 
0.57 
0.54 
0.00 
0.54 
0.00 
0.00 
0.00 
0.45 
0.00 
0.45 
0.50 
0.00 
0.50 
0.75 
0.00 
0.75 
0.95 
0.95 
0.00 
0.00 
0.67 
0.67 
0.30 
0.00 
0.30 
0.38 
0.00 
0.38 
0.88 
0.00 
0.88 
1.00 
0.00 
1.00 
0.36 
0.00 
0.36 
0.58 
0.00 
0.58 
0.67 
0.00 
0.67 


Practkse 
expense 
RVUs  2 


0.00 
1.66 
1.52 
0.14 
3.90 
3.71 
0.19 
5.16 
4.85 
0.31 
2.73 
2.45 
028 
357 
3.31 
026 
4.75 
4.47 
028 
6.10 
5.69 
0.41 
5.06 
4.80 
026 
2.29 
2.04 
025 
0.00 
0.00 
0.00 
3.13 
2.93 
020 
3.65 
3.43 
022 
4.15 
3.61 
0.34 
0.42 
4.73 
4.31 
5.69 
5.99 
0.30 
1.66 
1.52 
0.14 
1.89 
1.72 
0.17 
324 
2.85 
0.39 
429 
3.84 
0.45 
1.57 
1.41 
0.16 
2.30 
2.04 
026 
2.88 
2.58 
0.30 


Mal- 
practice 
RVUs 


0.00 
0.12 
0.10 
0.02 
026 
023 
0.03 
0.36 
0.31 
0.05 
020 
0.16 
0.04 
025 
0.21 
0.04 
a32 
026 
0.04 
0.42 
0.36 
0.06 
034 
0.30 
0.04 
0.17 
0.13 
0.04 
0.00 
0.00 
0.00 
021 
0.18 
0.03 
024 
021 
0.03 
029 
024 
0.05 
0.06 
0.33 
027 
0.36 
0.41 
0.05 
0.12 
0.10 
0.02 
0.14 
0.11 
0.03 
024 
0.18 
0.06 
031 
024 
0.07 
0.11 
0.09 
0.02 
0.17 
0.13 
0.04 
021 
0.17 
0.04 


Total 


0.00 

2.08 

1.62 

0.46 

4.58 

3.94 

0.64 

621 

5.16 

1.05 

3.55 

2.61 

0.94 

4.40 

3.52 

0.88 

5.69 

4.75 

0.94 

7.43 

6.05 

1.38 

5.97 

5.10 

0.87 

3.00 

2.17 

0.83 

0.00 

0.00 

0.00 

3.79 

3.11 

0.68 

4.39 

3.64 

0.75 

5.19 

4.05 

1.14 

1.43 

6.01 

4.58 

6.05 

7.07 

1.02 

2.08 

1.62 

0.46 

2.41 

1.83 

0.58 

4.36 

3.03 

1.33 

5.60 

4.08 

1.52 

2.04 

1.50 

0.54 

3.05 

2.17 

0.88 

3.76 

2.75 

1.01 


Global 
period 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


Up- 
date 


0 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Informatioi^— Continued 


HCPCS' 


IWIOO 


sta- 
tus 


Description 


Us 

Practice 
expense 
RVUs  2 

Mai- 
practice 
RVUs 

Total 

Global 
period 

Up- 
date 

0.72 

3.41 

0.24 

4.37 

XXX 

N 

0.00 

3.08 

0.19 

3.27 

XXX 

N 

0.72 

0.33 

0.05 

1.10 

XXX 

N 

0.00 

0.00 

0.00 

0.00 

XXX 

N 

0.00 

0.00 

0.00 

0.00 

XXX 

N 

0.00 

0.00 

0.00 

0.00 

XXX 

N 

0.66 

3.58 

0.24 

4.48 

XXX 

N 

0.00 

3.28 

0.20 

3.48 

XXX 

N 

0.66 

0.30 

0.04 

1.00 

XXX 

N 

0.80 

4.43 

0.31 

5.54 

XXX 

N 

0.00 

4.07 

026 

4.33 

XXX 

N 

0.80 

0.36 

0.05 

1.21 

XXX 

N 

0.87 

5.72 

0.40 

6.99 

XXX 

N 

0.00 

5.33 

0.34 

5.67 

XXX 

N 

0.87 

0.39 

0.06 

1.32 

XXX 

N 

1.10 

0.49 

0.07 

4.66 

XXX 

N 

1.10 

6.81 

0.46 

8.37 

XXX 

N 

0.00 

6.32 

0.39 

6.71 

XXX 

N 

0.00 

3.28 

0.20 

3.48 

XXX 

N 

0.74 

3.61 

0.25 

4.60 

XXX 

N 

0.74 

0.33 

0.05 

1.12 

XXX 

N 

0.74 

6.58 

0.45 

7.77 

XXX 

N 

0.00 

6.20 

0.39 

6.59 

XXX 

N 

0.74 

0.38 

0.06 

1.18 

XXX 

N 

1.10 

6.81 

0.46 

8.37 

XXX 

N 

0.00 

6.32 

0.39 

6.71 

XXX 

N 

1.10 

0.49 

0.07 

1.66 

XXX 

N 

0.05 

1.27 

0.08 

1.40 

XXX 

N 

0.00 

1.25 

0.08 

1.33 

XXX 

N 

0.05 

0.02 

0.00 

0.07 

XXX 

N 

0.10 

2.58 

0.18 

2.86 

XXX 

N 

0.10 

•      O.OS 

0.01 

0.16 

XXX 

N 

0.00 

2.53 

0.17 

2.70 

XXX 

N 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

N 

0.00 

0.00 

0.00 

0.00 

XXX 

N 

0.00 

0.00 

0.00 

0.00 

XXX 

N 

1.82 

3.35 

0.29 

5.46 

XXX 

N 

0.00 

2.53 

0.17 

2.70 

XXX 

N 

1.82 

0.82 

0.12 

2.76 

XXX 

N 

1.06 

1.72 

0.15 

2.93 

XXX 

N 

0.00 

1.25 

0.08 

1.33 

XXX 

N 

1.06 

0.47 

0.07 

1.60 

XXX 

N 

1.83 

3.35 

0.29 

5.47 

XXX 

N 

0.00 

2.53 

0.17 

2.70 

XXX 

N 

1.83 

0.82 

0.12 

2.77 

XXX 

N 

2.12 

3.48 

0.31 

5.91 

XXX 

N 

0.00 

2.53 

0.17 

2.70 

XXX 

N 

2.12 

0.95 

0.14 

3.21 

XXX 

N 

2.55 

3.67 

0.34 

6.56 

XXX 

N 

0.00 

2.53 

0.17 

2.70 

XXX 

N 

2.55 

1.14 

0.17 

3.8© 

XXX 

N 

0.00 

2.53 

0.17 

2.70 

XXX 

N 

1.33 

3.12 

026 

4.71 

XXX 

N 

1.33 

0.59 

0.09 

2.01 

XXX 

N 

0.00 

2.53 

0.17 

2.70 

XXX 

N 

2.01 

3.43 

0.31 

5.75 

XXX 

N 

2.01 

0.90 

0.14 

3.05 

XXX 

N 

0.00 

0.00 

0.00 

0.00 

XXX 

N 

0.00 

0.00 

0.00 

0.00 

XXX 

N 

1.62 

0.72 

0.11 

2.45 

XXX 

N 

0.00 

2.53 

0.17 

2J0 

XXX 

N 

1.98 

3.41 

0.30 

5.69 

XXX 

N 

1.98 

0.88 

0.13 

2.99 

XXX 

N 

0.00 

0.00 

0.00 

0.00 

XXX 

N 

0.00 

0.00 

0.00 

0.00 

XXX 

N 

1.53 

0.68 

0.10 

2.31 

XXX 

N 

78761 

78761 

78761 

78799 

78799 

78799 

78800 

78800 

78800 

78801 

78801 

78801 

78802 

78802 

78802 

78803 

78803 

78803 

78805 

78805 

78805 

78806 

78806 

78806 

78807 

78807 

78807 

78890 

78890 

78890 

78891 

78891 

78891 

78990 

78999 

78999 

78999 

79000 

79000 

79000 

79001 

79001 

79001 

79020 

79020 

79020 

79030 

79030 

79030 

79035 

79035 

79035 

79100 

79100 

79100 

79200 

79200 

79200 

79300 

79300 

79300 

79400 

79400 

79400 

79420 

79420 

79420 


TC 
26 


26 
TC 


TC 
26 


TC 
26 


TC 
26 
26 


TC 
TC 


26 


TC 
26 


TC 
26 


TC 
26 


26 

TC 


26 
TC 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 

TC 


26 


A 

A 

A 

C 

C 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

G 

C 

C 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

C 

A 

A 

A 

A 

C 

C 

A 


Testicular  imaging  &  flow 

Testicular  imaging  &  flow 

Testicular  imaging  &  flow >.. 

Genitourinary  nuclear  exam 

Genitourinary  nuclear  exam 

Genitounnary  nuclear  exam 

Tunrxy  imaging,  limited  area  .... 
Tumor  imaging,  limited  area  .... 
Turrxx  imaging,  limited  area  .... 

Tumor  imaging,  muN  areas  

Tunwr  imaging,  mult  areas  ...... 

Tunrxx  imaging,  mult  areas  

Tumor  imaging,  whole  txxly  „... 

Tumor  imaging,  wtK>le  txxjy 

Tumor  imaging,  whole  txxJy 

Tumor  imaging  (3d) , 

Tunrwr  Imaging  (3d) 

Tunwr  imaging  (3d) 

At>scess  imaging,  ltd  area 

Abscess  Imaging,  ltd  area 

Abscess  imaging,  ltd  area 

Abscess  imaging,  wtnie  body  . 
Abscess  imaging,  wtK)le  body  . 
AtMcess  imaging,  whole  body  . 
Nuclear  localizatiorVat>scess  ... 
Nuclear  localizatiorVabscess  ... 
Nuclear  localizatiorVabscess  ... 
Nuclear  medicine  data  proc  .... 
Nuclear  medicine  data  proc  .... 
Nudear  medicine  data  proc  .... 

Nuclear  med  data  proc  .„ „.. 

Nuclear  med  data  proc 

Nuclear  med  data  proc 

Provide  diag  radiorKx:lide(s) .... 

Nuclear  diagnostic  exam 

Nuclear  d»gnostic  exam 

Nuclear  diagnostic  exam 

Intial  hyperthyroid  therapy 

Intial  hyperthyroid  therapy 

Intial  hyperthyroid  ttterapy 

Repeat  hyperthyroid  ttwrapy  ... 
Repeat  hyperthyroid  therapy  ... 
Repeat  hyperthyroid  therapy  ... 

Thyroid  ablation ....u..... 

Thyroid  ablation ; , 

Thyroid  ablation .-. 

Thyroid  ablation,  carcinoma  .... 
Thyroid  ablation,  carcirxima  ..^ 
Thyroid  ablation,  carcinoma  .... 
Thyroid  metastatic  ttterapy  ...... 

Thyro4d  metastatic  therapy 

Thyroid  metastatic  therapy 

Henuitopoetic  nuclear  therapy 
Hematopoetic  nuclear  tt>erapy 
Hematopoetic  nuclear  ttierapy 

Intracavitary  nuc  treatment . 

Intracavitary  nuc  treatment 

Intracavitary  nuc  treatment 

Interstitial  nuclear  therapy 

Interstitial  nuclear  therapy 

Interstitial  nuclear  therapy 

Radionuciide  ttierapy 

Radionucyde  ttierapy 

Radionucltde  therapy 

Intravascular  nuc  therapy 

Intravascular  nuc  ttierapy 

Intravascular  nuc  therapy , 
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79440 
79440 
79440 
79900 
#9999 

70000 

#9999 
80002 

80003 

80004 

80005 

60006 

80007 

80008 

80009 

80010 

80011 

I  80012 

80016 

80018 

'  80019 

>  80050 

80055 

80058 

80059 

,  80061 

'  80072 

80090 

80091 

80092 

80100 

80101 

80102 

'  80103 

I  80150 

:  80152 

'  80154 

80156 

80158 

80160 

80162 

I  80164 

I  80166 

80168 

80170 

I  80172 

80174 

'  80176 

80178 

80182 

80184 

80185 

I  80186 

80188 

;  60190 

80192 

80194 

80196 

80198 

80200 

80202 

I  80299 

80400 

80402 

80406 

80408 

80410 


Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Informat)on— Continued 


MOO 


TC 


26 


26 
TC 


Sta- 
tus 


A 

A 

A 

C 

C 

C 

C 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 


Description 


Nuclear  joint  therapy 

Nuclear  joint  therapy 

Nuclear  joint  therapy  

Provide  ther  radk)nuctide(s)  .. 

Nuclear  medicine  therapy  

Nuclear  medicine  ttwrapy  

Nuclear  medicine  therapy  

1-2  clinical  chem  tests 

3  clinical  chemistry  tests 

4  clinical  chemistry  tests . 

5  clinical  chemistry  tests 

6  clinical  chemistry  tests 

7  clinical  chemistry  tests  „ 

8  clinical  chemistry  tests  

9  clinical  chemistry  tests  

10  clinical  chemistry  tests  ..... 

1 1  clinical  chemistry  tests  ._.. 

12  clinical  chemistry  tests 

13-16  blood/urine  tests 

17-18  bkxxVurine  tests „.. 

19  or  more  blood^jrine  tests  . 

General  health  panel 

Otxstetric  panel .. 

Hepatic  function  perteH 

Hepatitis  panel 

Lipid  panel 

Arthritis  panel  

Torch  antibody  panel 

Thyroid  panel 

Thyroid  panel  w/tsh „.. 

Dnjg  screen 

Drug  screen 

Drug  confirmation „ 

Drug  analysis,  tissue  prep 

Assay  of  amikacin 

Assay  of  amitiiptylirw 

Assay  of  beruo(fazepines  .... 

Assay  cart>amazepir)e 

Assay  of  cyctosporine  

Assay  of  desipramine 

Assay  for  digoxin 

Assay,  dipropylacetic  acW 

Assay  of  doxepin 

Assay  of  ettyjsuximide 

Gentamicin  

Assay  for  goW  

Assay  of  imipramine 

Assay  for  lidocaine , 

Assay  for  lithium 

Assay  for  nortriptyline 

Assay  for  phenobait)itai  

Assay  for  phenytoin 

Assay  for  phenytoin.  free 

Assay  for  primldorw  , 

Assay  for  procainamide 

Assay  tor  procainarnde 

Assay  for  quinidine ., 

Assay  for  salk:ylate  

Assay  for  theophylline 

Assay  for  tobramycin 

Assay  for  vancomycin 

Ouarititative  assay,  dnjg 

Acth  stimulation  panel 

Acth  stimulation  panel 

Acth  stimulation  panel 

Akjosterone  suppressk)n  eval 
Catoium-pentagastrin  stimul  ... 


Work 
RVUs 


0.00 
2.01 
2.01 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


rracDce 
expense 
RVUs> 


2.53 
3.43 
0.90 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Mat- 

practica 

RVUs 


0.17 
0.31 
0.14 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
O.M 
0.00 
0.00 
0.00 
0.00 
0.00 
O.M 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.M 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
O.M 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.M 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Total 


iTO 
5.75 
3.06 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
.   0.00 

o.oo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.x 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.ro 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Qk)bal 
pertod 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


yip- 


N 

N 

N 

N 

N 

N 

N 

0 

0 

0 

0 

0 

0 

0 
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0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 
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0 
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0 

0 

0 

0 

0 

0 

0 
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0 

0 

0 
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AOOENOUM  B.— RELATTVE  VALUE  UNTTS  (RVUS)  AND  RELATED  INFORMATION— Continued 


HCPCS' 


MOO 


80412 

80414 

80415 

80418 

80420 

80422 

80424 

80426 

8042B 

80430 

80432 

80434 

80436 

80436 

80438 

80439 

80440 

80500 

80502 

81000 

81002 

81003 

81005 

81007 

81015 

81025 

81060 

81009 

82000 

82003 

82009 

82010 

82013 

82024 

82030 

82040 

82042 

82043 

82044 

82056 

82075 

82066 

82088 

82091 

82101 

82103 

82104 

82106 

82106 

82106 

82128 

82130 

82131 

82135 

82140 

82143 

82145 

82150 

82154 

82157 

82160 

82163 

62164 

82172 

82173 

82175 

82180 


Sli- 


X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

A 

A 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

D 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

D 

X 

X 


DMcnpdon 


Citi  sliiMjIstion  pvMl 
Testosltrone  mponss  .—»_.< 

Estradiol  maponse  panel 

PHuitary  wnluaton  panel 

DasatnelttMona  panel  ._.__... 
Glucagon  loleranoe  panel  — 
Glucagon  toleranoa  panel  — 
Gkxwdotropin  hormone  panel 

Grawth  hormone  panel 

Qtotttx  hormone  panel .... 

Ineuin  tolerance  panel  ...._»_. 
Insulin  toleranca  panel  . — ..-. 

Metyrapone  panel 

Trti  simulation  panel 

Trti  stimulation  panel 

Trti  simutation  panel 

Lab  pathology  consultation  .... 
Lab  paVtology  consultation  .... 
UhnaiysiB  vvith  microscopy  — 
Urinalysis  nonaulo  w/o  scope 
Urinalysis,  auto,  wte  scope  ».. 

Urinaiyais 

Urine  screen  tor  bacteria 

Microeoopic  exam  ol  urina  — 

Urine  pregnancy  last 

Urinalysis,  volume  measure  .. 

Urina^isis  lest  procedure 

Assay  btood  acalaktehyde  .... 

Assay  acetamirwphen 

Test  lor  acetoneAetones 

Acetone  assay 

Acetylctwiinesterasa  assay  ... 

Acth 

Adp&amp 

Assay  serum  atxjmin 

Assay  urine  atiumin 

Microatwinn.  quarMative  — 

MicroatMmin.  semiquar* 

Assay  elhanol 

Assay  breath  sthanol  

Assay  of  aldolasa 

AMosterono  »..._ 

AMoatarone  saiina  test  . -.j:! 

Assay  o(  urine  aBcaioids  ...._„ 

Aipha-1 -antitrypsin,  total .: 

Alpha-l-anUtiypsirv  pheno  .... 

Alpha-tetoprotein.  serum 

Aipha-fetoprotein;  amniotic  .... 

Assay,  aluminum  .._ ....„ 

Test  tor  amir>o  adds 

Amino  adds  anaiysis 

Amirw  adds >.... 

Assay,  amirwievufinic  add  .... 

Assay  ol  amnwnia  .„ 

Amnioic  fuid  scan  _ >..., 

Assay  of  amphetamines 

Assay  ol  amylase  — _.... 

Androstanedioi  giucuronide  .. 
Assay  ol  androstenedkxw .... 

Androsterone  assay  

Assay  ol  angiotensin  ii  

Angiotensin  i  enzyme  test  .... 

Apoipoprotein 

Arginine  toterance  test  

Assay  ol  arsenic 

Assay  of  ascorbic  add 


Work 
RVUs 


Practice 
expense 
RVUs  2 


0.00 
0.00 
OJOO 
0.00 
0.00 
QJOO 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 

0.00 

0.37 

1.34 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

OJOO 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

o.w 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Mal- 
practice 
RVUs 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.20 
0.33 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 
aoo 

0.00 
0.00 

aoo 
aoo 
aoo 

0.00 

aoo 
aoo 
aoo 

0.00 

aoo 
aoo 
aoo 
aoo 
aoo 
aoo 

0.00 

aoo 

0.00 

aoo 
aoo 

0.00 

aoo 
aoo 
aoo 
aoo 

0.00 
0.00 

aoo 

0.00 
0.00 

aoo 
aoo 

0.00 
0.00 
0.00 

aoo 


Total 


aoo 
aoo 
aoo 

0.00 

aoo 

0.00 

aoo 

0.00 
0.00 
0.00 
0.00 

aoo 
aoo 
aoo 
aoo 
aoo 
aoo 

0.01 

aQ2 

0.00 
0.00 
0.00 

aoo 

0.00 

aoo 

0.00 

aoo 

0.00 

aoo 

0.00 
0.00 

aoo 
aoo 
aoo 

0.00 

aoo 
aoo 

0.00 

aoo 

0.00 

ax 

0.00 
0.00 

aoo4 

OjOO 
0.00 

aoo 
aoo 
aoo 
aoo 
aoo 
aoo 
aoo 

0.00 
OJOO 
0.00 

aoo 
aoo 
aoo 

0.00 

aoo 

0.00 
0.00 

aoo 

0.00 

aoo 
aoo 


Global 

period 


000 
0.00 
0.00 
0.00 
0.00 
OJOO 
0.00 

aoo 

0.00 

aoo 

0.00 
0.00 

aoo 

0.00 
OJOO 

aoo 

0.00 
0.56 
1.69 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 

aoo 

0.00 
0.00 
0.00 

aoo 

0.00 
0.00 

o.oo 

0.00 
0.00 
0.00 
0.00 
0.00 

o.oo 

0.00 
0.00 

aoo 

0.00 

aoo 
aoo 

0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 

aoo 
aoo 

0.00 
0.00 

aoo 

0.00 

aoo 

0.00 

aoo 
aoo 


Up- 
date 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 
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XXX 

XXX 
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XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 
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XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 
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0 

0 

0 

0 
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0 

0 

0 

0 

0 

0 

0 

0 

0 

0 
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0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 
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0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


hcpcs' 


82190 

82205 

82232 

82239 

82240 

82250 

82251 

82252 

82270 

82273 

82286 

82300 

82306 

82307 

82308 

82310 

82330 

82331 

82340 

82355 

82360 

82365 

82370 

82374 

82375 

82376 

82378 

82380 

82382 

82383 

82384 

82387 

82390 

82397 

82415 

82435 

82436 

82438 

82441 

82465 

82480 

82482 

82485 

82486 

82487 

82488 

82489 

82491 

82495 

82507 

82520 

82525 

82528 

82530 

82533 

82536 

82537 

82538 

82539 

82540 

82550 

82552 

82553 

82554 

82565 

82570 

82575 


MOD 


Sta- 
tus 


X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X. 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

D 

D 

D 

D 

X 

X 

X 

X 

X 

X 

X 

X 


Descriplion 


Atomic  at>sorption „ 

Assay  of  baibiturates  

Beta-2  protein 

Bite  acids,  total 

Bite  acids,  cholylglycirw  

Assay  biltrubin  

Assay  btlirut)in 

Fecal  bilirubin  test 

Test  feces  for  bkxxl  

Test  for  btood,  other  source  .. 

Assay  of  bradytdnin 

Assay  cadmium 

Assay  of  vitamin  d _ 

Assay  of  vitamin  d 

Assay  of  calcitonin  

Assay  calcium  „ 

Assay  calcium  

Calcium  Infusion  test 

Assay  calcium  in  urine  „.... 

Calculus  (stone)  analysis „„. 

Calculus  (stone)  assay 

Calculus  (stone)  assay 

X-ray  assay,  calculus  (stone) 

Assay  blood  cartxxi  dioxide 

Assay  blood  cartxxi  morwxide  .....: 

Test  for  cartxxi  monoxide  

Carcinoemtxyonic  antigen 

Assay  carotene 

Assay  urine  catecholamines  

Assay  blood  catecholamines 

Assay  three  catecholamines 

Cathepsirv-d 

Assay  cerulopiasmin  

Chemiluminescent  assay  

Assay  chloramphenicol  

Assay  blood  chloride 

Assay  urine  chloride 

Assay  other  fluid  chlorides  ... 

Test  for  chkxohydrocarborw  . .... 

Assay  serum  cholesterol 

Assay  serum  choiinesterase 

Assay  rbc  choiinesterase 

Assay  chondroitin  sulfate  

Gas/liquid  chromatography  

Paper  chromatography 

Paiser  chromatography 

Thin  layer  chrorrwrtoyaphy  

Chromotography,  quantitative 

Assay  chromium 

Assay  citrate 

Assay  for  cocairie 

Assay  copper 

Assay  cortcosterorw _ 

Cortisol,  free , 

Total  Cortisol , 

Cortisol  test  after  acth 

Cortisol  test  after  adh 

Cortisol  after  metyrapone , 

Cortisol  after  dexamethasone  .^.... 

Assay  creatine 

Assay  ck  (opk) 

Assay  cpk  in  blood 

Creatine,  mb  fraction 

Creatine,  isoforms  

Assay  creatinine 

Assay  urine  creatinine  ..... 
Creatinine  cteararwe  test 


Work 
RVUs 


aw 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
O.M 
0.00 
0.00 
0.00 
0.00 
O.M 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 


Practice 
expense 
RVUs  2 


0.00 

aoo 

0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 

aoo 

0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.M 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.x 
0.x 
0.x 
0.x 
ax 
0.x 
0.x 
ox 
ax 
0.x 
0.x 
0.x 
ax 


practice 
RVUs 


0.x 
0.x 
0.x 
0.x 
0.x 
ox 
ax 
0.x 
0.x 
0.x 
0.x 
0.x 
0.x 
0.x 
0.x 
ax 
0.x 
ox 
0.x 
0.x 
0.x 
0.x 
0.x 
0.x 
0.x 
0.x 
0.x 
0.x 
0.x 
ox 
0.x 
ax 
0.x 
0.x 
0.x 
0.x 
0.x 
0.x 
0.x 
ax 
0.x 
0.x 
0.x 
0.x 
0.x 
0.x 
ax 
0.x 
0.x 
0.x 
ax 
0.x 
0.x 
0.x 
0.x 
0.x 
0.x 
0.x 
0.x 
0.x 
ax 
0.x 
ax 
0.x 
0.x 
ax 
0.x 


Total 


0.x 
0.x 
0.x 
0.x 
0.x 
0.x 
0.x 
0.x 
0.x 
0.x 
0.x 
0.x 
0.x 
0.x 
ax 
0.x 
0.x 
0.x 
0.x 
0.x 
ox 
0.x 
0.x 
0.x 
0.x 
0.x 
0.x 
0.x 
0.x 
0.x 
0.x 
0.x 
0.x 
0.x 
0.x 
0.x 
0.x 
0.x 
0.x 
0.x 
0.x 
0.x 
0.x 
0.x 
0.x 
0.x 
0.x 
0.x 
0.x 
0.x 
0.x 
ox 
0.x 
0.x 
ox 
0.x 
0.x 
ax 
0.x 
ox 
0.x 
0.x 
ox 
0.x 
0.x 
0.x 
0.x 


Qlobel 
period 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


Up- 
date 


0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 


<  Ml  nunwic  Cr^  HCPCS  Cocyng^^  1 993  Amahcan  Mwtcal  Associahon. 
' '  Iridcatn  raducban  ol  Practice  Eiparaa  RVUs  as  a  resuK  of  OeRA  1893. 
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AOOBrtXJM  B.~RELAT1VE  VALUE  UNTTS  (RVUS)  AND  REUTED  iNFORMATTOff-Continued 


HCPCS' 

MOO 

Sta- 
tus 

82566 

X 

82S66 

•>«•■■■• 

X 

82600 

■■••••■«■ 

X 

82607 

X 

82608 



X 

82615 



X 

82626 



X 

82627 



X 

82633 

^_---^, 

X 

82634 

•>■■■>•■■ 

X 

82638 

X 

82646 

*»■••■•■ 

X 

82649 

»•■•■■•■ 

X 

8265Y 

■■>■■•••• 

X 

82652 

X 

82654 

•••••■••• 

X 

82664 

X 

82666 



X 

82668 

X 

82670 

■•»•■••■ 

X 

8267Y 



X 

82672 

*•■■•>■■> 

X 

82677 

■■..■■••> 

X 

82679 

X 

82690 

X 

82693 

X 

82696 

■>•■»»■ 

X 

82706 

X 

82710 

•*««••»• 

X 

82715 

*■•«■«■■■ 

X 

82725 

^„ 

X 

82728 

X 

82735 

X 

82742 

X 

82746 

M*.»*.. 

X 

82747 

«■•>•■■« 

X 

82757 

M.>*..*> 

X 

82759 



X 

82760 

■>.•>.... 

X 

82775 

X 

82776 

X 

82784 

•*•••>». 

X 

82786 

_ 

X 

82787 

_ 

X 

82792 

D 

82800 

.*.....■■ 

X 

82801 

0 

82802 

«.••■••>■ 

0 

82803 

»»..... 

X 

82804 



o 

82805 

»••••>•• 

X 

82810 

X 

82812 

_ 

D 

82817 

D 

82820 

X 

82926 

„ 

X 

82928 

•*•••••■. 

X 

82938 

X 

82941 



X 

82943 

X 

82946 

X 

82947 



X 

82948 

X 

82960 

X 

82961 

X 

82962 



X 

82963 

X 

Description 


Assay  cryoftbrinogen 
Assay  cryoglobuin  .. 
Assay  cyanklB 

ViMninB-12 

B-12  bindmg  capacity 

Test  far  urine  cystines  _ 
DehydroepiafKtosterone 

Dehyitoepiandrosterone 

Desmycorticosterone 

Deootyconisoi 

Assay  dibucaine  number 

Assay  o(  dihydreoojeinone  _ 
Assay  c<  dihydromorphinone 
Dtiyttotestosterane  assay  „ 

Asay.  dihydrowyvitamin  d 

Assay  of  dimstfiadkxw 

Eiectrophoretic  lest 

Epiandrosterone  assay 

Eryttwopoietin 

EstradM 

Estrogens  assay  _ 

Estrogen  assay 

Estriol  _ 

Estrone 

EttwMorvynol 

Ethylene  glycol 

EVochoianotone  ._ _._. 

Fals/ipids,  feces,  qualitativ 
FatsMplds,  feces,  quantitatl 

Fecat  fat  assay 

Assay  blood  tally  acids 

Assay  ferritin 

Assay  luoride 

Assay  o(  flurazepam 

Blood  folic  add  serum 

Folic  add.  rtw  ._ 

Assay  semen  fructose 

Rbc  gaiactokinase  assay 

Assay  galactose 

Assay  galactose  transferase 
Galactose  transferase  test  ... 
Assay  gammaglobulin  igm  ... 

Assay,  gammaglobulin  ige 

kjgl.  2. 3  and  4  — ..•*» 

Blood  oxygen  saturation- 

Blood  ph  ; 

Blood  gases:  pco2 

Blood  gases:  ph  &  pco2 

Blood  gases:  ph,  po2  &  pco2  . 
Blood  gases:  electrode  po2  _. 
Blood  gases  w/02  saturation  . 

Blood  gases,  o2  sal  only 

Blood  gases:  manometry  po2 

Blood  gases:  pit.  pGo2  

Hemoglobin-oxygen  affinity  „ 

Assay  gastric  add 

Assay  gastric  add  

Gastrin  lest 

Assay  (H  gastrin 

Assay  of  glucagon  „ _, 

Glucagon  toterance  test 

Assay  quantitative,  glucose 

Reageni  sthp/blood  glucose  „. 

Glucose  test 

Glucose  tolerance  test  (gtt)  .... 

Gtl^dded  samples 

Glucose-tolbutamide  test 


Worti 
RVUs 


'  M  nomertc  CPT  HCPCS  CopyngN  t993  Am«»lc*i  Metkcal  Aisoeiatton. 
'  *  Indicales  raduction  o(  Practica  Expanse  RVUs  M  a  rasuR  o(  06RA  1993. 


0.00 
0.00 
0.00 
0.00 
OJOO 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
O.0O 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
O.0O 
0.00 
0.00 
0.00 
0.00 

o:oo 

0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 
aoo 
aoo 
aoo 
aoo 

0.00 

aoo 
aoo 
aoo 
aoo 
aoo 

0.00 

aoo 
aoo 

0.00 

aoo 
aoo 

0.00 

aoo 


Practice 
expense 
RVUs  2 


aoo 

0.00 
0.00 
0.00 

aoo 
aoo 
aoo 
aoo 
aoo 
aoo 
aoo 
aoo 
aoo 
aoo 
aoo 
aoo 

0.00 

aoo 
aoo 
aoo 
aoo 
aoo 

0.00 

aoo 
aoo 
aoo 
aoo 

0.00 

aoo 
aoo 

0.00 
0.00 

aoo 

0.00 

aoo 
aoo 
aoo 
aoo 
aoo 
aoo 
aoo 

0.00 
0.00 

aoo 
aoo 
aoo 
aoo 
aoo 
aoo 
aoo 
aoo 
aoo 
aoo 
aoo 
aoo 
aoo 
aoo 

0.00 

aoo 
aoo 
aoo 

0.00 
0.00 
0.00 

aoo 

0.00 

aoo 


Mal- 
practice 
RVUs 


aoo 

0.00 

aoo 
aoo 

0.00 
0.00 
0.00 
0.00 

aoo 
aoo 

0.00 

aoo 
aoo 

0.00 

aoo 

0.00 
0.00 

aoo 
aoo 
aoo 
aoo 
aoo 
aoo 

0.00 

aoo 
aoo 
aoo 

0.00 

aoo 

0.00 

aoo 
aoo 
aoo 
aoo 

0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 

o.oo 
aoo 
aoo 

0.00 
0.00 

aoo 
aoo 

0.00 

aoo 
aw 

0.00 
0.00 

aoo 
aoo 
aoo 

0.00 

aoo 
aoo 
aoo 
aoo 
aoo 
aoo 

0.00 
0.00 

aoo 


Total 


0.00 
0.00 
0.00 

o.w 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 
aoo 
aoo 

0.00 
0.00 
0.00 
0.00 

aoo 

0.00 


Globd 

period 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


Up- 
date 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  iNFORMATioff-Cominued 


HCI»CS' 


82965 
82960 
82961 
82962 
82963 
82965 
82975 
82977 
82978 
82979 
82980 
82985 
83001 
83002 
83003 
33004 
83008 
33010 
83012 
83015 
83018 
83020 
83020 
83026 
83030 
83033 
83(ft6 
83045 
83050 
83051 
83055 
B3060 
83065 
83068 

170 
71 
83088 
83150 
83491 
83497 
83498 
83499 
83500 
83505 
83518 
83519 
83520 
83525 
83526 
83527 
83528 
83540 
83550 
83570 
83582 
83586 
83593 
83605 
83615 
83625 
83632 
83633 
83634 
83655 
83661 
83662 


MOD 


26 


Sta- 
tus 


X 
X 
D 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
D 
X 
X 
X 
X 
X 
X 
A 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
D 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 


Description 


Assay  g6pd  eruyme 

Test  for  g6pd  enzyme  

Iv  glucose  tolerance  test 

Glucose  blood  test  

Glucosidase  assay  

Assay  gdh  enzyme 

Assay  glutamine 

Assay  of  ggt  

Glutathwne  assay 

Assay  rtx:  glutathione  enzyme 

Assay  of  glutettWmide „.. 

Glycated  protein  _.. 

Gonadotropin  (fsh)  

Gonadotropin  (Iti)  

Assay  growth  hormone  (hgh)  .. 
Growth  hormone  after  gtt  ........ 

Assay  guanosine 

Quant  assay  haptoglobin  

Assay  haptogkibirts  

Heavy  metal  screen  

Quantitative  screen,  metals 

Assay  hemogk)t>in 

Assay  hemoglobin _„ 

Hemogtot)in,  copper  sulfate  _.. 

Fetal  hemoglot)tn  assay  „ 

Fetal  fecal  hemoglobin  assay  . 

Glycated  herrxiglobin  test „ 

Blood  methemoglobin  test „ 

Blood  metherrx)globin  assay  ... 

Assay  plasma  hemoglobin  

Blood  sulfhemoglobin  test 

Blood  sulfhemoglobin  assay  ... 

Hemoglobin  heat  assay „ 

HemoglotJin  stability  screen  .._ 

Assay  urine  henx>globin _ 

Quatt  assay  hemosiderin „ 

Quant  assay  of  hemosiderin  ... 

Assay  histamine  

Assay  for  hva  

Assay  of  corticosteroids  

Assay  5-hiaa „ 

Assay  of  progesterone  

Assay  of  progesterone  

Assay  tree  hydroxyproline 

Assay  total  hydroxyproline  

Immunoassay,  dipstick 

Immunoassay  nonantitxxJy  

Immunoassay,  ria 

Assay  of  insulin  _ 

Insulin  tolerance  test 

Assay  of  insulin  

Assay  intrinsic  factor 

Assay  iron „ 

Iron  birxSng  test . 

Assay  idh  enzyme 

Assay  ketogenic  steroids  

Assay  17-(17-ks)ketosteroids  .. 

Fractionation  ketosteroids  

Lactk;  acid  assay 

Lactate  (kj)  (klh)  enzyme  

Assay  Wh  enzymes  

Placental  lactogen 

Test  uririiB  for  lactose  

Assay  urine  for  lactose 

Assay  for  lead  

Assay  l/s  ratio 

Us  ratio,  foam  stat>ility  


Wort( 
RVUs 


'  All  numeoc  CPT  HCPCS  Copyright  1993  Ameocan  Medicttf  Association. 
>   Indicates  reduction  of  Practica  Expense  RVUs  as  a  result  of  06RA  1993. 


.00 
00 
00 
00 
.00 
00 
00 
00 
.00 
00 
00 
.00 
00 
00 
00 
.00 
00 
00 
00 
00 
00 
00 
37 
00 
.00 
.00 
00 
.00 
00 
.00 
.00 
00 
00 
00 
00 
00 
00 
.00 
.00 
.00 
00 
00 
.00 
.00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 


Practice 
expense 
RVUs  2 


0.00 
0.00 
0.00 

aoo 

0.00 

aoo 
aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 
aoo 
aoo 

0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.20 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 

aoo 

0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 

aoo 

0.00 

aoo 

0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 


Mal- 
practice 
RVUs 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 

aoo 

0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.01 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 

aoo 

0.00 

aoo 

0.00 
0.00 

aoo 

0.00 

aoo 
aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 
aoo 

0.00 
0.00 
0.00 

aro 
aoo 

0.00 

aoo 

0.00 

aoo 

0.00 
0.00 
0.00 

aoo 

0.00 
0.00 

aoo 

0.00 
0.00 


Total 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
'OiX) 
OOO 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
058 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
OOO 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
OOO 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Gtobal 
period 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


up- 
date 


0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
N 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
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HCPCS' 


MOD 


sta- 
tus 


Description 


Us 

Practice 

expense 

RVUs  2 

Mal- 
practice 
RVUs 

TotaJ 

Global 
period 

Up- 
date 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0;00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

4i 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.37 

0.20 

0.01 

0.58 

XXX 

N 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

O.OQ 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.90 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

83670 

83681 

83690 

83715 

83717 

83718 

83719 

83721 

83727 

83735 

83775 

83785 

83790 

83805 

8382S 

83835 

83840 

83857 

83858 

83864 

83866 

83872 

83873 

83874 

83883 

83885 

83887 

83890 

83892 

83894 

83896 

83898 

83912 

83912 

83915 

83916 

83918 

83925 

83930' 

83935 

83937 

83945 

83970 

83986 

83992 

84022 

84030 

84035 

84060 

84061 

84066 

84075 

84078 

84080 

84081 

84085 

84087 

84100 

84105 

84106 

84110 

84119 

84120 

84126 

84127 

84132 

84133 


26 


X 

D 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

D 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

A 

X 

X 

X 

X 

X 

X 

X 

X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 


Assay  lap  enzynw 

Leucir)e  tolerarwe  test 

Assay  lipase 

Assay  t>lood  lipoproteins 

Assay  biood  lipoproteins 

Blood  lipoprotein  assay 

Blood  lipoprotein  assay 

Blood  lipoprotein  assay 

Lrh  hormone  assay  

Assay  magnesiun 

Assay  of  md  enzyme 

Assay  of  manganese 

Manr>itot  clearance  test  ..... 

Assay  of  meprobamate  

Assay  mercury 

Assay  metar^ephrines 

Assay  methadone 

Assay  methemalbumin 

Assay  mettisuxlmide  

Mucopolysaccharides 

Mucopolysaccharides  screen 

Assay  synovial  fluid  mucin 

Assay,  est  protein 

Myoglobin  

Nephelometry,  not  specified 

Assay  kx  nickel 

Assay  nicotine  

Molecular  diagnostics 

Molecular  diagnostics 

Molecuiar  diagnostics 

Molecular  diagnostics 

Molecular  diagnostics 

Genetic  examination 

Gerwtic  examination 

Assay  nucleotidase . . 

Oligoclonal  bands 

Assay  organic  acids 

Opiates  

Assay  blood  osmolality 

Assay  urirw  osmolality  

Assay  for  osteocalcin  

Assay  oxalate 

Assay  of  parattiormone 

Assay  body  fluid  acidity  .„...'.'. 

Assay  for  phencyclidine  ,.'.. ...... 

Assay  of  phenottvazine  ... 

Assay  blood  pku 

Assay  phenylketones 

Assay  acid  phosphatase  

Phosphatase,  forensic  exam 

Assay  prostate  phosphatase 

Assay  alkaline  phosphatase 

Assay  alkaline  phosphatase 

Assay  alkaline  phosphatases 

Amniotic  flukJ  enzyme  test  , 

Assay  rtx  pg6d  enzyme 

Assay  phosphohexose  eruymes . 

Assay  phosphorus 

Assay  urine  pfK>sphorus 

Test  for  porphotHlinogen  '. 

Assay  porphobilirx)gen 

Test  urine  for  porphyrins 

Assay  urine  porphyrins 

Assay  feces  porphyrins 

Porphyrins,  feces 

Assay  senjm  potassium 

Assay  urine  potassium 


>  AX  rHjmahc  OFT  HCPCS  CopyngM  1993  Amertcwi  Madcal  Assooalion. 
' '  IndicatM  radudian  o)  Prartc*  Expans*  RVUs  as  a  raauN  ol  OBRA  1993. 
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HCPCS' 


84134 
84135 
84138 
84140 
84143 
84144 
84146 
84150 
84153 
84155 
84160 
84165 
84165 
84175 
84181 
84181 
84182 
84182 
84201 
84202 
84203 
84206 
84207 
84210 
84220 
84228 
84233 
84234 
84235 
84238 
84244 
84246 
84252 
84255 
84260 
84270 
84275 
84285 
84295 
84300 
84305 
84307 
84311 
84315 
84375 
34392 
84402 
84403 
84425 
84430 
84432 
84436 
84437 
84439 
84442 
84443 
84444 
84445 
84446 
84449 
84450 
84460 
84466 
84478 
84479 
84480 
84481 


MOD 


26 


26 
26 


Sta- 
tus 


Description 


Prealbumin  

Assay  pregnar>ediol 

Assay  pregnar>etriol 

Assay  for  pregnenolone  ..._ 

Assay/1 7-hydroxypregnerK)lone 

Assay  progesterone  

Assay  for  prolactin 

Assay  of  prostaglandin 

Prostate  speciljc  antigen  . 

Assay  protein 

Assay  serum  protein  _, 

Assay  serum  proteins 

Assay  serum  proteirts 

Assay  txxJy  proteins „ 

Westem  Wot  test  _.... 

Western  bkst  test 

Protein,  westem  tiM  test  

Protein,  westem  btot  test  

Assay  proti'eSn 

Assay  rtx  protoporphyrin  

Test  rtx  protoporphyrin 

Assay  of  proinsulin „ 

Assay  vitamin  t>-6 

Assay  pyruvate 

Assay  pyruvate  kinase  „ 

Assay  quinine „ _ 

Assay  estrogen 

Assay  progesterone  

Assay  endoaine  hormone  

Assay  rKXvendocrine  receptor  .. 

Assay  of  renin  _ 

Renin  furosemide  test  „ 

Assay  vitamin  b-2 

Assay  selenium 

Assay  serotonin 

Sex  hormone  gtobulin  (shbg)  .... 

Assay  sialic  acid 

Assay  silica 

Assay  serum  sodium 

Assay  urine  sodium 

Somatomedin  _ 

Somatostatin 

Spectrophotometry  _ 

Body  fkjtd  specific  gravity  _ 

Chromatogram  assay,  sugars  ... 

Assay  urine  sulfate 

Testosterone 

Assay  total  testosterone 

Assay  vitamin  b-1  „ 

Assay  thiocyanate  „ 

Thyroglobulin  

Assay,  total  thyroxine _ 

Assay  neonatal  thyroxine 

Assay,  free  thyroxine 

Thyroid  activity  (tbg)  assay 

Assay  thyroid  stim  hormone  ...... 

Ria  thyrotropin  factor _ 

Thyroid  immunogtobulins  tsi 

Assay  vitamin  e 

Assay  for  transcortin  

Transferase  (ast)  (sgot) „... 

Alanine  amino  (alt)  (sgpt) 

Transferrin  

Assay  triglycerides  

Assay  triiodothyronine  (t-3)  

Total  assay,  tt-3 

Free  assay  (ft-3) 


Work 
RVUs 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.37 
0.00 
0.00 
0.37 
0.00 
0.37 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Practice 
expense 
RVUs  2 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0-20 
0.00 
0.00 
020 
0.00 
020 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Mal- 
practice 
RVUs 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.01 
0.00 
0.00 
0.01 
0.00 
0.01 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Total 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.58 
OjOO 
0.00 
0.58 
0.00 
0.58 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Gkibal 
period 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
.XX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


Up- 
date 


0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
N 
0 
0 
N 
0 
N 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 


'  All  numeric  CPT  HCPCS  Copyright  1993  American  Meckcal  Association. 
» •  Indicates  reductKm  ol  Practca  Expense  RVUs  as  a  nesull  ol  OBRA  1993. 
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HCPCS' 


MOO 


84482 

84486 

84488 

84490 

84510 

84520 

84525 

84540 

84545 

84550 

84555 

84560 

84577 

84578 

84580 

84583 

84586 

84586 

84588 

84689 

84590 

84597 

84600 

84620 

84630 

84681 

84702 

84703 

84830 

84999 

85002 

85007 

86008 

85009 

85013 

85014 

85018 

85021 

85022 

85023 

85024 

85025 

85027 

85029 

85030 

85031 

85041 

85044 

85045 

85048 

85060 

86095 

86097 

86102 

85102 

86102 

85130 

85170 

86175 

85210 

85220 

85230 

86240 

85244 

85245 

85246 

85247 


TC 
26 


Sta- 
tus 


X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

D 

X 

X 

X 

X 

X 

X 

X 

X 

D 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

A 

a 

A 
A 
D 
0 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 


Description 


T3  reverse 

Assay  duodenal  fluid  trypsin 

Test  feces  for  trypsin — 

Assay  feces  for  trypsin 

Assay  tyrosine 

Assay  urea  nitrogen 

Urea  nitrogen  semt-quant 

Assay  urine  urea-n 

Urea-n  clearance  test 

Assay  t>lood  uric  acid 

Assay  uric  acid 

Assay  urine  uric  acid — 

Assay  feces  urobilinogen — 

Test  urme  urot)ilinogen ~. 

Assay  urine  urobilinogen „ 

Assay  urine  urobilinogen 

Assay  urine  vma 

Vip  assay 

Assay  vasopressin  

Assay  fluid  viscosity „. — 

Assay  vitamin-a ~. 

Assay  vitamin-k  

Assay  for  volatites  

Xylose  tolerance  test 

Assay  zinc  

Assay  c-peptide 

Chorionic  gonadotropin  test 

Chorionic  gonadotropin  assay 

Ovutation  tests 

Clinical  chermtry  test  

BleecSng  time  test — 

Differential  wtw  count 

NorxUfferentiai  wbc  count 

Differentiai  wbe  count — 

Hematocrit  

Herrtatocrit 

Hemoglobin  

Automated  hemogram 

Automated  hemogram . 

Automated  hemogram 

Automated  hemogram  .. , 

Automated  hemogram „ 

Automated  hemogram 

Automated  hemogram -«. 

Automated  hemogram  .» — 

Manual  hemogram,  complete  cbc 

Red  blood  cell  (rtx)  count 

Reticulocyte  count „... 

Reticulocyte  count 

White  blood  cell  (wbc)  count 

Blood  smear  Interpretation 

Bone  manow  aspiration „ 

Bone  marrow  Interpretation 

Bone  marrow  biopsy  

Bone  marrow  biopsy  

Bore  marrow  biopsy  

Chronrngenic  substrate  assay 

Blood  dot  retraction  

Blood  clot  lysis  time  

Blood  clot  factor  ii  test ...... 

Blood  clot  factor  v  test  ....'. 

Blood  dot  factor  vil  test .... . . 

Blood  clot  factor  viii  test 

Blood  clot  factor  viii  test 

Blood  dot  factor  viii  test 

Blood  clot  factor  vHi  test 

Blood  dot  factor  viii  test 


'  M  nufn«nc  OPT  HCPCS  CopyrigM  1993  Amencan  Madical  Assoctahon. 
>*  MKam  reduction  o«  Practic*  Eipans*  RVUs  as  •  rMuR  o(  OeRA  1993. 


Work 
RVUs 


Practice 
expense 
RVUS2 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.46 

1.09 

0.95 

1.39 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


Mal- 
practice 
RVUs 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.22 

0.68 

0.49 

0.81 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


Total 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.02 

0.05 

0.04 

0.05 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


Global 
period 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.70 

1.82 

1.48 

2.25 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


Up- 
date 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 


0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

N 

N 

N 

N 

N 

N 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 
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ADDENDUM  B.— Relative  Value  Units  (RVUs)  and  Related  iNFORMATiot^-Continued 


HCPCS' 


te460 
85475 
85520 
85525 
65530 
85535 
65540 
85547 
85549 
85555 
85557 
85575 
85576 
85576 
85585 
85590 
85595 
85597 
85610 
85611 
85612 
85613 
85635 
85651 
85660 
85670 
85675 
85705 
85720 
85730 
85732 


MOD 


26 


26 


Sta- 
tus 


X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
A 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
D 
X 
A 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
D 
X 
X 


Descriptkxi 


Bkxxj  clot  factor  ix  test 

Blood  clot  factor  x  test 

Bkxxj  clot  factor  xi  test 

Bkxxl  ctot  factor  xii  test 

Blood  ctot  factor  xiii  test 

Bk>od  clot  factor  xiii  test , 

Blood  clot  factor  assay 

Btood  ctot  factor  assay 

Antithrombin  ill  test , 

Antittirombtn  ill  test 

Btood  ctot  inhibitor  antigen 

Blood  ctot  inhibitor  test 

Btood  dot  inhitNtor  assay 

Btood  dot  inhibitor  test 

Factor  inhitjitor  test .. 

Thromtx>moduHn 

Coagulation  time  ; 

Coagulation  time  

Coagulatton  time  

Eugtobulin  lysis 

Fitxin  degradation  products  

FItjrinogen  test 

Flt>rinogen  test 

Fit)rin  degradation  

FItjrin  degradation 

Ftorinogen 

Fitxinogen 

Filxinolysins  screen _ 

Fibrinotysins  screen 

Fibrinotybc  plasmin 

Fitxinotytic  antiplasmin 

Filxinotytic  plasminogen  ...„.„.... 

FItxinolytJC  plasminogen  „ ; 

Fibrinolytic  plasminogen  .. 

Heinz  bodies;  direct 

Heinz  bodies;  induced . 

Henx)gtobin.  fetal  

HemolysOT 

Heparin  assay  

Heparin  

Heparin-protamine  tolerance 

Iron  stain,  btood  cells 

Wl)c  alkaline  phosphatase 

Rbc  mechankal  fragility 

Muramklase „....., 

Rbc  osmotic  fragility 

Rtx:  osnrx}tic  fragili^ , 

Btood  platelet  adhesiveness  

BkxxJ  platelet  aggregation  

Btood  platelet  aggregation  , 

Bk>od  platelet  estimation . 

Platelet  manual  count 

Platelet  count,  automated 

Platelet  neutralization 

Prothrombin  time 

Prothrombin  test 

Viper  venom  prothrombin  time 

Russell  viper  venom,  diluted 

Reptilase  test 

Rbc  sedimentation  rate 

Rtx  stokle  cell  test 

Thromt)in  time,  plasma 

Thromt>in  time,  titer 

Thromboplastin  inht>ition  

THROMBOPLASTIN  GENERATION 

Thromlx)plastin  tin»,  partial „ 

Ttvomboplastin  time,  partial 


Wortc 
RVUs 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.37 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.37 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Practice 
expense 
RVUs  2 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.20 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.20 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Mal- 
practice 
RVUs 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.01 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.01 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.x 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Total 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
i).00 
XiXX) 
O.DO 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.58 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.58 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Gtobal 
period 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


up- 
date 


0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
N 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
N 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0. 
0 
0 
0 
0 
0 
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'MnufiMricCPTHCPCSCopyngM  t993  Am«nc»\  Mattel  Assooabon. 
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/^  "                      AOOENOUM  a— ftOATIVE  VALUE  UWTS  (RWUS)  AND  RCLAIED  INFOPMATTON— CorTtffTuerf 

HCPCS' 

MOO 

Sta- 
tus 

OMCripdon 

Woftt 
R\AJ8 

Practice 
enpanse 
RVUsa 

Mal- 

practica 

RVUs 

Total 

Gkibal 
period 

Up. 
date 

85610 
85820 
85S99 
86000 
86003 
86006 
86021 

28 

as 

26 

26 

26 

26 

X 

0 
X 
X 

X 
X 

X 
X 
X 
X 
X 
X 
X 
A 
A 
A 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
A 
X 
A 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
A 
X 
A 
X 
A 
X 
X 
X 
X 
A 
X 
X 

BieodviscoQily  •xamtnatioa 

Senm  wiscosily  •xamtnalran  _ 

Heimttiogf  praeadure 

AggJulinins;  febrt* „..     ._ 

AUergen  specific  ige 

Allergen  specific  ige 

Wtw  artitKMJy  l<»(inliflcatJon       

0.00 
OOO 

o.oe 

OOO 

o.oe 

0.00 
9.00 
0.00 

o.oe 
o.ee 

0.00 
0.00 

e.ee 

0.37 
0.96 
0.37 

ooo 
ooo 
ooe 

0.00 
0.00 

ooo 
ooo 

o.oe 

0.00 

ooo 
ooo 
ooe 
ooo 
o.oe 

0.00 
0.00 
037 
0.00 
037 
OOO 

o.oe 
ooo 

0.00 

o.oe 
ooo 
aoo 

0.00 
0.00 
Oi)0 

ooo 
aoo 
aoo 
aoo 
aoo 
aoo 
aoo 
ooo 

0.00 

aoo 

037 

aoo 

0.37 
0.00 
0.37 

aoo 
aoo 

0.00 

aoo 

0.37 

aoo 
I      aoo 

aoo 

OOO 

aoo 

000 
808 
OOO 
OOO 
0-00 
800 
800 

ooo 

088 
O08 
038 
0.34 
033 
OOO 

aoo 
ooo 

OOO 
OOO 

ooo 
ooo 
ooo 
aoo 
aoo 
ooo 

808 
008 

ooe 
ooo 

088 
0.20 
800 
0.20 

aoo 

080 

ooe 
ooo 
aoo 
aoo 

800 

aoo 
ooo 
aeo 

8.08 

ooo 

800 
8.00 
OilO 
008 
OOO 

ooe 

800 

aoo 

0.20 

ooo 

820 

aoo 

820 

aoo 
ooo 
aoo 

800 
0.20 
880 
800 

0.00 

aoo 
aoo 
aoo 

808 
808 
800 
800 
808 
808 
OOO 
800 
OOO 
802 
0.02 
802 

aoo 

OOO 

ooo 

OOO 
800 
OOO 
OOO 
OOO 
800 

aoo 

800 
800 
800 

aoo 

aoo 

800 
801 
808 
0.01 
808 
800 
800 
808 
808 
808 
800 
0.00 
800 

Ode 

808 

808 
808 
808 
800 
8.08 
800 
888 
800 

aoo 
aot 

808 

881 

800 

881 

800 

800 

0.08 

808 

801 

808 

808 

0.00 
800 

aoo 

0.00 

aoo 

0.08 

aoo 

0.00 
0.08 

ooo 

0.00 

aoo 

0.00 
0.69 
1.31 
0.72 

aoo 

0.00 

aoo 

0.00 
0.00 
0.00 

aoo 
aoo 

0.00 
0.00 

ooo 

0.00 
0.00 
0.00 

aoo 
aoo 

058 
0.00 
058 
0.00 
0.00 

aoo 

0.00 

ooo 

0.00 
0.00 

aoo 

0.00 
0.00 
0.00 

ooo 

0.00 
0.00 
0.00 

ooo 

0.00 

aoo 

0.00 
0.00 
0.58 

ooo 

0.58 
0.00 
0.58 

ooo 
aoo 
aoo 
o.oo 

0.58 

o.oo 

0.00 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

0 
0 
0 
0 
0 
0 
0 

8602? 
8tiU2:i 
8603B 
86039 
86060 
86063 
86077 
86078 
86079 

Platelet  antibocfies _.    ^ _ 

ImmunoglotHjtin  assay 

Antmuciear  antibodtes »   » 

Antinudear  antibodies  (ana| 

Anfetraptolysin  o  titer 

AntJBftaptolysin  o  screen 

Physician  blood  bank  se*viea 

Ptiysidan  blood  bank  serviea  ..^. ..    

PtiysiciRn  hlootf  hank  mrvica         ,,., 

0 
0 
0 
0 
Q 
0 
N 
N 
N 

86140 
86147 
86156 
86156 
86157 

C-r«actWe  pralain 

CardhjUpin  antibody _        _         

ChemoCBxis  assay 

CoW  agglutinin  screen 

CiTi^  ^go'*''^'""^-  *''*     - 

'I 

0 

86160 
86161 
86162 
86171 
86186 
86215 
86225 

Comptement.  antigen  —      „ „   „   _ 

Compiement/Uictlon  activily  _ 

Compiement.  total  (ch50)  .._ _ 

Cornptement  Swtion,  each 

DewyribonuclesBO,  antibody  _ 

Onfl  ^inlitxxt^   _ 

8 
8 
0 
8 
8 
8 
0 

86226 
86235 
86243 

Dna  antJbody.  svigte  strand  _ 

Nuclear  antigen  antitxxJy  _      

Fc  rf)c«ptnr 

8 
8 
0 

86255 
86256 
86256 
86256 
86277 
86280 
86287 

FhJOPBseent  antibody;  screen  _ 

FUxwescent  anflbody:  screen  _ 

Fluorescent  antibody;  titer _     

Fluorescent  antibody;  titer 

Growth  hormone  antbody 

Hemagglutination  inhitiition 

HflnaMa  h  (h^JiMi               

0 
N 
0 
M 
0 
0 
0 

86289 
86290 
86291 
86293 
86296 
86296 
86299 

Hepatitis  be  antibody  test 

Hepatitis  be  antibody  test 

Hepatitis  bs  antibody  test 

Hepatitis  be  antibody  test         _ 

Hepadts  be  antibody  test  _      _ 

Hepatits  a  antibody  test ..,,_ 

HflpnMtts  a  nnMnvty  tAjl         

8 
8 
8 
8 
0 
0 
0 

86302 

HprMtti<t  c.  antitoarly       ..,,. _ 

0 

86306 

Hflpfltitis  rtfttta  agwTt    „ 

0 

86306 

HAlMnphilA  antifacMias                         

0 

86300 

HAtMnphiln  anfihoflMif 

0 

86310 
86311 

Heteroptiile  antibodies 

Hiu  antigAn  tnst                      , 

0 
0 

86316 
86317 
86318 
86320 

Iminunaa.<t.<u)y,  feimor  ftrrtigim         

lm«ntMViBs.ctay,  inlnehrMm  Mjtmt 

Immunoassay,  infectious  agent 

fWtnjin  iinnrvinMilKetrnphnrAsn 

0 
0 
0 
0 

86320 
86325 

Serum  immunoetectrophoreais 

Othar  itnmiinnA4(ie1»nphont!fif                

N 
0 

86325 
86327 

OttMT  itTvntinrwtAcianphnrRSM                   

lmani«mnlArtrnphAr»<t<i  aftfi^y          

N 
0 

86327 

lminiino«lAr.tropho«ffSiS  flSMy 

f4 

86329 
86331 

ImmurMdiffiKion 

ImmvMdiffiisiAii  otKhtAfteny          

0 
0 

86332 

ImmufiH  rnmplAa  satfuty 

0 

86334 

Immijnnfixntion  pmcArliirM 

Q 

86334 

Immurvifixation  pmcAdivif                      

N 

86337 

Irtsiilin  antihnriAJi            ,,,,            

0 

86340 

Intrinsc  (actor  anybody  ._ 

Fo 

HICPCS' 
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Addendum  B.^Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


86341 

86343 

86344 

86353 

86359 

86360 

86376 

86378 

86382 

86384 

86403 

86421 

86422 

86430 

86431 

86485 

86490 

86510 

86580 

86585 

86586 

86588 

86590 

86592 

86593 

86602 

86603 

86606 

86609 

86612 

86615 

86618 

86619 

86622 

86625 

86628 

86631 

86632 

86635 

86638 

86641 

86644 

86645 

86648 

86651 

86652 

86653 

86654 

86658 

36663 

86664 

86665 

86668 

86671 

86674 

86677 

86682 

86684 

86687 

86688 

86689 

86692 

86694 

86695 

86698 

86701 

86702 


MOD 


Sta- 
tus 


X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
D 
D 
X 
X 
C 
A 
A 
A 
A 
C 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 


Description 


Islet  cell  antibody 

Leukocyte  histamine  release ..... 

Leukcx:yte  phagocytosis „ 

Lymphocyte  transformation 

T  cells,  total  count _ 

T  cell  ratio 

Microsomal  antibody  , 

Migration  inhit)(tory  (actor 

Neutralization  test,  viral „..-.. 

Nitroblue  tetrazolium  dye  

Particle  agglutination  test 

Radioallergosort»r<  tests 

Radioallergosortjent  tests 

Rheumatoid  (actor  test _ 

Rheumatoid  (actor,  quant 

Skin  test,  Candida 

Cocctdiotdomycosis  skin  test  ... 

Histopiasnr)osis  skin  test „... 

Tb  intradermal  test 

Tb  tine  test  

Skin  test,  unlisted 

Streptocollus,  direct  screen 

Streptokinase,  antitxxly 

Bkxxj  serotogy.  qualitative 

Blood  serology,  quantitative 

Antinomyces  antibody  

Adenovirus,  antitxxjy 

Aspergillus  antitxxly 

Bacterium,  antitody 

Blastomyces,  antibody  

Bordetella  antitxxJy 

Lynrte  disease  antitxxly  

Borrelia  antitxxly  

Brucella,  antitxjdy 

Campylobacter,  antit>ody 

Candida,  antibody  

Chlamydia.  antit>ody „... 

Chlamydia,  igm,  antitxxly 

CoccidiOKles,  antitxxly  

Q  (ever  antibody 

Cryptococcus  antitxxly 

Cmv  antibody  „ 

Cmv  antibody,  igm  

Diphtheria  antitxxly  

Encephalitis  antibody  

Encept^itis  antitxxly  

Encephalitis,  antitxxly 

Encephalitis,  antibody  „ 

Enterovinjs,  antitxxJy 

Epstetn-tjarr  antibody 

Epstein-barr  antibody 

EpsteJrvtjarr.  antitxxJy 

Francisella  tularensis 

Fungus,  antitxxJy 

Giardia  lamblia  

HelicotMcter  pykyi _ 

Helminth,  antitxxJy „ 

Hemophilus  influenza _ 

Httv  i  

Htiv-ii 

HtJv/hiv  confirmatory  test 

Hepatitis,  delta  agent  

Herpes  simplex  test 

Herpes  simplex  test 

Histoplasma 

Hiv-1  „ 

Hiv-2 


Work 
RVUs 


<  Ml  numaric  OPT  HCPCS  Copynght1993  Amancan  ktedcd  Associabon. 
> '  Indicales  raduction  ol  Practica  Expense  RVUs  as  a  result  o«  OBRA  1993. 


800 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

coo 

0.00 
0.00 
0.00 
0.00 

aoo 

0.00 

aoo 

0.00 
0.00 
0.00 
0.00 

ooo 

0.00 
0.00 

aoo 

0.00 
0.00 

ooo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 

aoo 
aoo 

0.00 
0.00 

ooo 
aoo 

0.00 
0.00 

aoo 

0.00 
0.00 

ooo 

0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 


Practice 

expense 

RVUs  2 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.28 
0.30 
0.24 
819 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


MaK 

practice 

RVUs 


ooo 
aoo 

0.00 
0.00 
0.00 

aoo 
aoo 

0.00 
0.00 
0.00 
0.00 

aoo 
ooo 

0.00 
0.00 

aoo 

0.02 
0.02 
0.02 
0.01 
800 

aoo 
ooo 

0.00 
0.00 
0.00 

aoo 

0.00 

6.00 

0.00 
0.00 
0.00 

aoo 

0.00 

aoo 
ooo 

0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 

ooo 
aoo 
aoo 
ooo 
aoo 
ooo 

0.00 
0.00 

ooo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 
aoo 
ooo 
aoo 
aoo 
aoo 


Total 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
•0.00 
0.00 
0.00 
0.30 
0.32 
0.26 
0.20 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

ooo 

0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

ooo 

0.00 
0.00 

ooo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Globai 
period 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


Up- 
date 


0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

N 

N 

N 

N 

N 

N 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 
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HCPCS* 


86703 
86/10 
86713 
86717 
86720 
86723 
86727 
86729 
86732 
86736 
86738 
86741 
86744 
86747 
86750 
86753 
86756 
86799 
86762 
86765 
86768 
86771 
86774 
86777 
86778 
86781 
86784 
86787 
86790 
86793 


86807 
86808 
86812 
86613 
86816 
86817 
86821 
8B822 
86849 
86860 
86660 
86670 
86880 
86885 
86886 
86890 
86891 
86600 
86801 
86803 
88904 
88605 
88606 
88910 
86911 
86915 
86620 
88621 
86922 
86627 
86930 
86631 
88932 
86940 


MOO 


Sta- 


X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 


Descripian 


Hlv-1/hiv-2.  singia  assay 
taOueoza  virus 
LagioQsiia 
Leishnania 
LaplDspira 


Uslvta  monocytagenes 
Lynpl)  chonwnenngrtis . 
Lymptto  veneraum . 

Muconnycosis >> 

Mwnps 


Mycoplasma 

Nflinaria  maningitidis 

Nocardia 

Parvovirus 

Malaria 


Protozoa,  not  eisewhera 
Reapratory  vkus  .....w~. 
Rdavms  ...«_.>.^....„«_ 
PteOela 

fitObaola 

SaHnoneHa  

Shigela 

Tetanus ~.^.. 

ToRoplasfna  _» » 
TomptasiTia,  igm  .......„_»—.. 

Traponema  paBMum  conflrm .. 

Trtcfiinella 

VaricaUa-zoster  _ -. 

Virus,  not  spedfiad 

Yersinia 

TDyiaglobuIn  artibody 

Lymphocytotoxicfty  assay 

LympTiocytalaodcity  assay 

Cytotoxic  aiMbody  screening  . 
Cytotoxic  anflbody  screening  . 

Hia  typing,  a.  b.  or  c 

Hta  typing,  a.  b,  or  c 

Mia  tyjjing,  dr/ttq 

Hta  typing,  dr/dq 

Lymphocyte  culture,  nwed  .... 
Lymphocyte  culture,  prinwd  ... 

kTwnunotogy  procedure 

Rbc  antibody  screen 

Rbc  antibody  ehjlion .^„. 

Rbc  antibody  identificatiah  ,L. 
QxNnba  test  __..„.....,..._... 

Coombs  test 

Coombs  test 

Autologous  Uood  process  ..... 
Autologous  blood,  op  salvage 

Blood  typir^.  abo  

Blood  ty{3ing.  rti  (d) 


Work 
RVUs 


Blood  typing,  andgen  acreen  . 
Btood  typing,  patieni  serum  „ 

Blood  typing,  ibc  antigens 

Blood  typing,  rti  phenolype  ... 
Blood  typing,  paternity  test  _.. 
Btood  typing,  antigen  system 

Bone  marrw* _._ 

Conn^patibiWy  test 

Competibility  test  „ .^ 

Compatibility  test 

Ptasma.  fresh  frozen 

Frozen  blood  prep .. 

Frozen  blood  thaw .. 

Frozen  blood,  freeze/thaw 

Harralysins/agglutinins  auto .. 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
ftOO 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

fixn 

0.00 
0.00 
0.00 
0.00 
0.00 
fIJBO 
0:00 
0.00 
0.00 
0.00 
0:00 

o.eo 
aoo 

0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
ftOO 
O.0O 
O.0O 
0.00 
O.0O 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

ftoe 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Practice 
ertse 

US2 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 
aoo 

OJX) 

aoo 

0.00 
OJOQ 

aoo 
aoo 
aoo 

0.00 

aoo 

0.00 
0.00 
0.00 

aoo 

0.00 

aoo 

aoo 
aoo 
aoo 

0.00 

aoo 
aoo 

0.00 

aoo 
aoo 

0.00 
0.00 

aoo 
aoo 

OJOO 

aoo 
aoo 

OjOO 

aoo 
aoo 
aoo 
aoo 
aoo 
aoo 
aoo 
aoo 
aoo 
aoo 
aoo 
aoo 
aoo 
aoo 

0.00 

aoo 
aoo 
aoo 

0.00 

aoo 
aoo 
aoo 
aoo 
aoo 


Mal- 
practice 
RVUs 


0.00 

aoo 
aoo 
aoo 

0.00 
0.00 

aoo 
aoo 
aoo 
oin 
aoo 

0.00 

aoo 
aoo 

0.00 

aoo 
aoo 
aoo 
aoo 
aoo 
aoo 

0.00 

aoo 
aoo 
aoo 
aoo 
aoo 
aoo 

0.00 

aoo 

0.00 

aoo 
aoo 
aoo 
aoo 
aoo 
aoo 

0.00 
0.00 

aoo 
aoo 
aoo 
aoo 
aoo 
aoc 

ftOO 

aoo 
aoo 
aoo 

0.00 
OiW 

aoo 
aoo 
aoo 
aoo 

0.00 

aoo 
aoo 
aoo 
aoo 
aoo 
aoo 

0.00 

aoo 

0.00 

aoo 
aoo 


TeM 


aoo 

0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0A> 
0.00 

aoo 

0.00 
0.00 
0.00 
0.0Q 
OiX) 
OiX) 

coo 

OiX) 
OiX) 
OiX) 
OiX) 
OiX) 
Oi)0 
OiX) 
0.00 
OiX) 
0.00 
0.00 
0.00 
QJOQ 
0.00 
0.00 

aoo 
aoo 

0.00 
0.00 

aoo 
aoo 
aoo 
aoo 
aoo 
aoo 
aoo 
aoo 
aoo 
ao6 
aoo 
aoo 
aoo 
aoc 
aoo 
aoo 
aoo 
aoo 
aoo 
aoo 
aoo 
aoo 
aoo 
aoo 


Global 
pariod 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

xxx 

XXX 


Up- 


0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

ff 

0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

a 

0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 


>M  (MiiMrtc  CPT  HCPCS  C«pyrtoM  1993  Am«ncan  MgdKtf  AsMdation. 
*'  MKatM  r«duc*ion  o(  Pradic*  Ejipans*  RVUs  m  •  rasuli  o«  08RA  1993. 
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HCPCS' 


86941 

86945 

86950 

86965 

86970 

86971 

86972 

86975 

86976 

86977 

86978 

86985 

86999 

87001 

87003 

87015 

87040 

87045 

87060 

87070 

87072 

87075 

87076 

87061 

87062 

87063 

87064 

87065 

87086 

87067 

87068 

87101 

87102 

87103 

87106 

87109 

87110 

87116 

87117 

87118 

87140 

87143 

87145 

87147 

87151 

87155 

87158 

87163 

87164 

87164 

87166 

87174 

87175 

87176 

87177 

87178 

87179 

87181 

87184 

87186 

87167 

87188 

87190 

87192 

87197 

87205 

87206 


MOO 


26 


Sta- 
tus 


X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

A 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 


Description 


Hemoiysins/aggluttnins 

Blood  productArradtetion 

Leulcacyte  transfusion 

Pooang  blood  piateiets 

Rbc  pretreatmertf  ._ 

Rbc  pretreatment  .„ _...,. 

Rbc  pretreatment .„. 

Rbc  pretreatment.  serum 

Rbc  pretreatment.  serum  

Rbc  pretreatment,  serum  

Rtx  pretreatment  serum 

Spit  blood  or  products  „. 

Transfusion  procedure  

Smalt  animal  inoculation 

SmaB  animal  irxxuiation 

Specimen  concentration 

Blood  cultue  tor  bacteria 

Stool  ctiture  for  bacteria 

Nose/throat  culture,  bacteria 
Culture  specimen,  bacteria 
Culture  of  specimen  by  Ml 
Culture  specimen,  tkacteria 

Bacterta  identifieadon 

Bacteria  culture  soeen  . 

Culture  of  specimen  by  kit  , 
CuKure  of  specimen  by  kit  , 
Culture  of  specimen  by  kit  . 
Culure  of  specimen  by  kit 
Urine  ciJture,  cotony  count 

Urine  bacteria  cuRure 

Urine  bacteria  cutture 

Skin  Ibngus  culture 

Fungus  isolatMn  culture  ..^ 

Btood  fungus  cuRure  

Fungus  UenttfKatkjn 

Mywplasma  ctrtture  

CuRure.  chteimycfia  - 

Mycobacteria  culture 

Mycobacteria  culture 

Mycot)acteria  identtficatk>n 

CuRure  typing,  fluorescent  _... 

CuRure  ^rping,  gk:  noethod 

CuRure  typing,  phage  method 

CuRure  typing,  serologic 

CuRure  tyising.  serologtc 

CuRure  tyiJing,  precipitin 

CuRure  typing,  added  method 
Special  microbiology  culture  .. 

Dark  Held  examination 

Dark  fie«  examinatnn . 

Dark  fieW  examination 

Endotoxin,  bacterial 

Assay,  endotoxin,  bacterial 

Endotoxin,  bacterial _..., 

Ova  and  parasites  smears 

Mterobe  kJentification 

Merobe  identification 

Antitiiotic  sensitivity,  each 

AntUotic  sensitivity,  each 

Anttjiolk:  sensitivity,  mk:  

Antibiotic  sensitivity,  mbc  

Anttoobc  sensiliwty.  each 

Tb  anSbwtk;  sensWvity  „.. 

Anttontk:  sensitivity,  each 

Bactericklal  leveL  seaim 

Smear,  stain  &  irtterpret  

Smear,  stain  &  interpret 


Work 
RVUs 


aoo 

0.00 
0.00 
0.00 
0.00 

aoo 
aoo 
aoo 

0.00 
0.00 
0.00 
0.00 
0.00 

aoo 
aoo 

0.00 
0.00 

Oi)0 
0.00 
QJOQ 
0X0 
0.00 
0.00 

aoo 
aoo 

0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 

a37 
aoo 
aoo 

0.00 
0.00 
0.00 

aoo 

0.00 
0.00 

aoo 
aoo 
aoo 
aoo 
aoo 
aoo 

0.00 
0.00 

aoo 


PractKe 

expense 
RVUS2 


0.00 

aoo 
aoo 
aoo 
aoo 
aoo 

OjOO 
0.00 

aoo 
aoo 
aoo 

0.00 
Oi)0 
0.00 
0.00 
0.00 
OiX) 

aoo 
ooo 
aoo 
ooo 
ooo 
aoo 

0.00 

aoo 
aoo 
ooo 
aoo 
aoo 
aoo 
aoo 
aoo 
aoo 
aoo 
ooo 
aoo 

0.00 
0.00 
0.00 

aoo 
aoo 

0.00 
0.00 
0.00 

aoo 
aoo 

0.00 

aoo 

0.00 
0.20 
0.00 

aoo 

0.00 
0.00 

o.qo 
o.db 

0.00 

ooo 

0.00 

aoo 
aoo 
aoo 
aoo 
aoo 

0.00 

aoo 
aoo 


Mal- 

practk:e 

RVUs 

Total 

Gtobal 
pariod 

up- 
date 

0.00 

0.00 

XXX 

0 

aoo 

0.00 

XXX 

0 

aoo 

0.00 

XXX 

0 

aoo 

0.00 

XXX 

0 

aoo 

0.00 

XXX 

0 

aoo 

0.00 

XXX 

0 

aoo 

0.00 

XXX 

0 

0.00 

ooo 

XXX 

0 

aoo 

0.00 

XXX 

0 

aoo 

0.00 

XXX 

0 

0.00 

aoo 

XXX 

0 

OiX) 

0.00 

XXX 

c 

0.00 

aoo 

XXX 

0 

aoo 

0.00 

XXX 

0 

aoo 

0.00 

XXX 

0 

0.00 

aoo 

XXX 

0 

0.00 

0.00 

XXX 

0 

ooo 

aoo 

XXX 

0 

ooo 

aoo 

XXX 

0 

aoo 

0.00 

XXX 

0 

Oi)0 

0.00 

XXX 

0 

0.00 

aoo 

XXX 

0 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

XXX 

0 

0.00 

aoo 

XXX 

0 

0X0 

aoo 

XXX 

0 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

XXX 

0 

OiX) 

0.00 

XXX 

0 

0.00 

0.00 

XXX 

0 

aoo 

0.00 

XXX 

o 

0.00 

0.W 

XXX 

0 

0.00 

aoo 

XXX 

0 

aoo 

0.00 

XXX 

0 

0.00 

0.00 

XXX 

0 

aoo 

aoo 

XXX 

0 

aoo 

0.00 

XXX 

0 

0.00 

aoo 

XXX 

0 

aoo 

0.00 

XXX 

0 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

XXX 

0 

aoo 

ooo 

XXX 

0 

0.00 

0.00 

XXX 

0 

aoo 

0.00 

XXX 

0 

aoo 

0.00 

XXX 

0 

aoo 

aoo 

XXX 

0 

aoo 

aoo 

XXX 

0 

aoo 

0.00 

XXX 

0 

aoi 

058 

XXX 

N 

0.00 

aoo 

XXX 

0 

aoo 

aoo 

XXX 

0 

aoo 

0.00 

XXX 

0 

aoo 

0.00 

XXX 

0 

aoo 

aoo 

XXX 

0 

0.00 

0.00 

XXX 

0 

aoo 

0.00 

XXX 

0 

0.00 

0.00 

XXX 

0 

0.00 

aoo 

XXX 

0 

aoo 

0.00 

XXX 

0 

0.00 

aoo 

XXX 

0 

0.00 

aoo 

XXX 

0 

aoo 

ooo 

XXX 

0 

aoo 

aoo 

XXX 

0 

aoo 

0.00 

XXX 

0 

0.00 

0.00 

XXX 

0 

0.00 

aoo 

XXX 

0 

•  All  nwneric  CIT  HCPCS  CopyngM  1993  Am»te«i  Utedc*  Association. 
' '  Micalm  r«*jc1ion  o)  Practic*  Ejipens«  RVUs  as  a  resufl  o«  OBRA  1993. 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


HCPCS' 

MOO 

Sta- 
tus 

87207 

26 

A 

87207 

••••s««ss 

X 

87208 

■»»■»■■■■ 

X 

87210 

X 

87211 

••••M*** 

X 

87220 

■■■•••••a 

X 

87230 

■  «»■■■«» 

X 

872S0 

—*•*•>• 

X 

87252 

••••••••« 

X 

87253 

■»■■»■»■■ 

X 

87999 

X 

88000 

N 

88005 

•••^••M 

N 

88007 

„ 

N 

88012 

•••s::»*a 

N 

88014 

N 

88016 

N 

88020 

•■••••«■■ 

N 

88025 

N 

88027 

N 

88028 

»•••■•■■• 

N 

88029 

N 

88036 

N 

88037 

>■■■••■■• 

N 

88040 

_. 

N 

88045 

N 

88099 

••••■•••• 

N 

88104 

»•■••••• 

A 

88104 

TC 

A 

88104 

26 

A 

88106 

•••••••• 

A- 

88106 

TC 

A 

88106 

26 

A 

88107 

A 

88107 

fc 

A 

88107 

26 

A 

88108 

■•>*«•••• 

A 

88108 

TC 

A 

88108 

26 

A 

88125 

••■•«■•• 

A 

88125 

26 

A 

88125 

TC 

A 

88130 

X 

88140 

X 

88150 

X 

88151 

**••••••• 

X 

88151 

26 

A 

88155 

X 

88156 

X 

88157 

X 

88157 

26 

A 

88160 

A 

88160 

TC 

A 

88160 

26 

A 

88161 

•■■■••••• 

A 

88161 

TC 

A 

88161 

26 

A 

88162 

A 

88162 

TC 

A 

88162 

26 

A 

88170 

A 

88170 

TC 

A 

88170 

26 

A 

88171 

A 

88171 

TC 

A 

88171 

26 

A 

88172 



A 

Description 


'Us 

Practice 
expertse 
RVUs  2 

Mai- 
practice 
RVUs 

Total 

Glot>al 
period 

Up- 
date 

0.37 

020 

0.01 

0.58 

XXX 

N 

0.00 

0.00 

0.00 

0.00 

XXX 

0       • 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.57 

0.44 

0.04 

1.06 

XXX 

N 

0.00 

021 

0.02 

023 

XXX 

N 

0.57 

023 

0.02 

0.82 

XXX 

N 

0.57 

0.37 

0.03 

0.97 

XXX 

N 

0.00 

0.17 

0.02 

0.19 

XXX 

N 

0.57 

0.20 

0.01 

0.78 

XXX 

N 

0.77 

0.47 

0.04 

128 

XXX 

N 

0.00 

023 

0.02 

0.25 

XXX 

N 

0.77 

0.24 

0.02 

1.03 

XXX 

N 

0.57 

0.47 

0.04 

1.08 

XXX 

N 

0.00 

023 

0.02 

0.25 

XXX 

N 

0.57 

024 

0.02 

0.83 

XXX 

N 

026 

0.11 

0.00 

0.37 

XXX 

N 

026 

0.07 

0.00 

0.33 

XXX 

N 

0.00 

0.04 

0.00 

0.04 

XXX 

N 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

o.oe 

0.00 

XXX 

0 

€.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.42 

0.32 

0.04 

0.78 

XXX 

N 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.42 

0.32 

0.04 

0.78 

XXX 

N 

0.51 

0.33 

0.03 

0.87 

XXX 

N 

0.00 

0.16 

0.02 

0.18 

XXX 

N 

0.51 

0.17 

0.01 

0.69 

XXX 

N 

0.51 

0.39 

0.03 

0.93 

XXX 

N 

0.00 

0.19 

0.02 

021 

XXX 

N 

0.51 

020 

0.01 

0.72 

XXX 

N 

0.77 

0.79 

0.05 

1.61 

XXX 

N 

0.00 

0.38 

0.02 

0.40 

XXX 

N 

0.77 

0.41 

0.03 

121 

XXX 

N 

0.51 

1.01 

0.09 

1.61 

XXX 

N 

0.00 

0.48 

0.04 

0.52 

XXX 

N 

0.51 

0.53 

0.05 

1.09 

XXX 

N 

1.06 

1.37 

0.09 

2.52 

XXX 

N 

0.00 

0.65 

0.04 

0.69 

XXX 

N 

1.06 

0.72 

0.05 

1.83 

XXX 

N 

0.61 

0.71 

0.05 

1.37 

XXX 

N 

Srrtear,  stair)  &  Interpret  _..._.... 

Smear,  stain  &  interpret  ........... 

Smear,  stain  &  interpret  ........._ 

Smear,  stain  &  interpret  > 

Smear,  stain  &  interpret 

Tissue  exam  for  fungi 

Assay,  toxin  or  antitoxin  _... 

Virus  inoculation  for  (est 

Virus  inoculation  for  test 

Virus  inoculation  for  test 

Microbiology  procedure  .„ 

Autopsy  (necropsy),  gross  — 

Autopsy  (necropsy),  gross 

Autopsy  (neaopsy),  gross 

Autopsy  (necropsy),  gross 

Autopsy  (necropsy),  gross  

Autopsy  (necropsy),  gross  

Autopsy  (necropsy),  complete . 
Autojasy  (necropsy),  complete . 
Autopsy  (necropsy),  complete . 
Autopsy  (necropsy),  complete . 
Autopsy  (necropsy),  complete . 

Limited  autopsy  

Limited  autopsy 

Forensic  autopsy  (necropsy)  ... 
Coroner's  autopsy  (necropsy)  . 
Necropsy  (autopsy)  procedure 

Microscopic  exam  of  celts 

Microscopic  exam  oH  cets 

Microscopic  exam  of  eels 

Microscopic  exam  of  cells 

Microscopic  exam  of  ceHs 

Microscopic  exam  of  eels 

Microscofjic  exam  of  ceHs 

Microscopic  exam  of  eels 

Microscopic  exam  of  eels 

Cytopattx>logy 

Cytopathology 

Cytop^ttiology „_ — 

Forensic  cytopattx>logy  

Forensic  cytopathology  

Forensic  cytofsattiology  

Sex  chromatin  iderrtification  .... 
Sex  chromatn  identificatian  :... 

Cytopathology,  pap  smear 

Cytojjathology  interpretation  .., 
Cytopathology  interpretation  ... 
Cytopathology,  pap  smear  ....« 
Tbs  smear  (bethesda  system) 
Tbs  smear  (twttiesda  system) 
Tbs  smear  (bettwsda  system) 
Cytopattiology 


Cytopathology _ 

Cytopattx)logy „ 

CytopattK)logy 

Cytopathology 

Cytopathology 

Cytopathology,  extensive  .... 
CytopattK)logy,  extensive  .... 
Cytopathology,  extensive  t... 

Fine  needle  aspiration 

Fine  needto  aspiration 

Fme  needle  aspiration 

Fine  needle  cisptration 

Fine  needte  aspiration , 

Fine  needto  aspiration 

Evaluation  of  smear  


*  All  numeric  CPTHCPCSCopyngM  l933Amancan  Modical  AssooatKm. 
* '  InkcatM  rMkjceon  ol  Practc*  EjipanM  RVUt  as  a  ivsun  o(  OeRA  1993. 
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HCPCS' 


88172 
88172 
88173 
88173 
88173 
88180 
88180 
88180 
88182 
88182 
88182 
88199 
88199 
88199 
88230 
88233 
88235 
88237 
88239 
88245 
88248 
88250 
88260 
88261 
88262 
88263 
88267 
88269 
88280 
88283 
88285 
88289 
88299 
88300 
88300 
88300 
88302 
88302 
88302 
88304 
88304 
88304 
88305 
88305 
88305 
88307 
88307 
88307 
88309 
88309 
88309 
88311 
88311 
88311 
88312 
88312 
88312 
88313 
88313 
88313 
88314 
88314 
88314 
88318 
88318 
88318 
88319 


MOO 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


26 
TC 


TC 
26 


TC 
26 


TC 
26 
26 


TC 
TC 


26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 
TC 


Sta- 
tus 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
C 

c 

X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 

c 

A 
A 
A 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


Evaluation  of  smear 
Evakialion  of  smear 
Interpretation  of  smear 
Intefpretation  of  smear 
Interpretation  of  smear 
Cell  marker  study 
CeM  marker  study 
Cell  marker  study 
Cel  marker  study 
Cel  marker  study 

Cel  marker  study  

Cytopathotogy  procedure 
Cytopathology  procedure 

Cytopathology  procedure 

Tissue  culture,  lymphocyte 

Tissue  culture,  stdrt/biopsy 

Tesue  culture,  placenta 

Tesue  culture,  bone  marrow 

Tissue  culture,  Other 

Ctwonwsome  analysis 

Chromosome  analysis 

Chromosome  analysts 

Chromosome  analysis:  5  eels  ._ 
Chromosome  analysis:  6  eels  ... 
Chromosome  count  15-20  eels 
Chromosome  analysis:  45  eels  . 
Chromosome  analysis:  placenta 
Chromosome  analysis:  amniolic 
Chromosome  karyotype  study  ... 

Chromosome  t>anding  study  

Chromosome  count:  adcftwnal  .. 
Chromosome  study:  addWonal ... 

Cytoger>etic  study 

Surg  path,  gross 

Surg  path,  gross .. 

Surg  path,  gross 

Tissue  exam  by  pathotogist  

Tissue  exam  by  pathologist  

Tissue  exam  by  pathologist  

Tissue  exam  t>y  pathologist  _ 

Tissue  exam  by  pathologist  

Tissue  exam  by  pathologist  

Tissue  exam  by  pathoiogtst  

Tissue  exam  by  pathologist  _ 

Tissue  exam  by  pathologist  

Tissue  exam  by  pathologist  

Tissue  exam  by  pattx>logist  

Tissue  exam  tiy  pathok)gist  

Tissue  exam  tjy  pathok>gist  „ 

Tissue  exam  by  pathologist 
Tissue  ex£tm  by  pathologist 

Decateify  tissue  _. 

Decak:ify  tissue  _ 

Decak:<fy  bssue  

Special  stains _.. 

Special  stains 

Special  stains 

Special  stains 

Special  stains 

Special  stains 

Histochemrcal  stain  

Histochemical  stain  

Histochemical  stain  

Chemical  histochemistry 

CtNMnicai  histochemistry 

Chemical  histoct>emistry 

Enzyme  histochemistry 


^  An  numaric  OPT  HCPCS  CopyngM  1993  Am«nc»i  Medcd  Association. 
''  IndicalM  reduction  o(  Practice  Ejipef\se  RVUs  as  a  resun  of  OBRA  1993. 


Work 
RVUs 


0.00 
a61 
1.00 
0.00 
^M 
0.36 
0.00 
0.36 
0.78 
0.00 
0.78 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0,00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
OJOO 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.08 
0.00 
0.08 
0.13 
0.00 
0.13 
022 
0.00 
022 
0.76 
0.76 
0.00 
0.00 
1.61 
1.61 
2.31 
0.00 
2.31 
024 
0.00 
024 
0.55 
0.00 
0.55 
024 
OJOO 
024 
0.46 
0.00 
0.46 
a42 
0.00 
0.42 
0.00 


Practice 
expense 
RVUs  2 


0.36 
0.36 
0J8 
0.42 
0.46 
0.33 
0.16 
0.17 
0J9 
0.44 
0.46 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
•021 
0.10 
*0.11 
•0.46 
023 
•023 
•0.66 
0.33 
•0.32 
0.54 
1.06 
0.51 
0.75 
1.54 
0.79 
1.94 
a94 
1.00 
021 
0.10 
0.11 
026 
0.12 
0.14 
021 
0.10 
0.11 
0.62 
027 
0.35 
024 
0.12 
0.12 
0.23 


Mal- 
practice 

RVUs 


0.02 
0.03 
0.06 
0.02 
0.03 
0.03 
0.02 
0.01 
0.07 
0.04 
0.03 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.01 
0.00 
0.01 
0.04 
0.02 
0.02 
0.04 
0.02 
0.02 
0.04 
0.08 
0.04 
0.06 
0.12 
0.06 
0.13 
0.06 
0.07 
0.01 
0.00 
0.01 
0.01 
0.00 
0.01 
0.01 
0.00 
0.01 
0.04 
0.02 
0.02 
0.01 
0.00 
0.01 
0.02 


Total 


0.37 
1.00 
2.02 
0.44 
1.58 
0.72 
0.18 
0.54 
1.74 
0.48 
126 
0.00 
0,00 
OJOO 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.30 
0.10 
020 
0.63 
025 
0.38 
0.91 
0.35 
0.56 
1.34 
1.89 
0.55 
0.81 
327 
2.46 
4.38 
1.00 
3.38 
0.46 
0.10 
0.36 
0.82 
0.12 
0.70 
0.46 
0.10 
0.36 
1.12 
029 
0.83 
0.67 
0.12 
0.55 
025 


Gtobal 

period 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


UP- 
dMs 


N 
H 
H 
H 
H 
H 
H 
H 
H 
H 
N 
N 
N 
N 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
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HCPCS' 


MOO 


Stth 


Desciiption 


Dfk 
Us 

PradiM 
expense 
RVU82 

Mal- 
practice 
RVUs 

Total 

Global 
peiHKJ 

U 

0.54 

0.26 

0.02 

0.82 

XXX 

H 

0.54 

0.49 

0.04 

1.07 

XXX 

N 

1.31 

0.41 

0.03 

1.75 

XXX 

N 

0.00 

0.33 

0.02 

0.35 

XXX 

N 

1.37 

0.39 

0.03 

1.79 

XXX 

N 

\JS7 

0.72 

0.05 

2.14 

XXX 

N 

224 

0.48 

0.04 

2.78 

XXX 

N 

0.68 

a37 

0.03 

1.08 

XXX 

N 

1.20 

1.12 

0.08 

2.40 

XXX 

N 

0.00 

0.56 

0.04 

0.59 

XXX 

N 

150 

0.57 

0.04 

1.81 

XXX 

N 

0.60 

0.56 

0.04 

1.20 

XXX 

N 

0.00 

0.27 

0.02 

0.29 

XXX 

N 

0.60 

0.29 

0.02 

0.91 

XXX 

N 

0.86 

0.64 

0.04 

1.54 

XXX 

N 

0.00 

0.31 

0.02 

0.33 

XXX 

N 

0.86 

0.33 

0.02 

1.21 

XXX 

N 

0.87 

0.58 

0.04 

1.49 

XXX 

N 

0.00 

0.27 

0.02 

0.29 

XXX 

N 

0.87 

0.31 

0.02 

1.20 

XXX 

N 

0.87 

0.42 

0.04 

1.33 

XXX 

N 

0.00 

0.27 

0.02 

0.29 

XXX 

N 

0.87 

0.15 

0.02 

1.04 

XXX 

N 

1.53 

2.30 

0.16 

3.99 

XXX 

N 

0.00 

1.10 

0.08 

1.18 

XXX 

N 

1.53 

1.20 

0.08 

2.81 

XXX 

N 

0.77 

1.57 

0.12 

2.46 

XXX 

N 

0.00 

0.77 

0.06 

0.83 

XXX 

N 

0.77 

0.80 

0.06 

1.63 

XXX 

N 

1.87 

1.76 

0.13 

3.76 

XXX 

N 

0.00 

0.83 

0.06 

0.89 

XXX 

N 

1.87 

0.93 

0.07 

2.87 

XXX 

N 

3.05 

2.69 

0.18 

5.92 

XXX 

N 

0.00 

1.28 

0.08 

1.36 

XXX 

N 

3.05 

1.41 

0.10 

4.56 

XXX 

N 

2.85 

2.34 

0.16 

5.35 

XXX 

N 

0.00 

1.17 

0.08 

1.25 

XXX 

N 

2.85 

1.17 

0.08 

4.10 

XXX 

N 

2.19 

1.99 

0.13 

4.31 

XXX 

N 

0.00 

0.98 

0.06 

1.04 

XXX 

N 

2.19 

1.01 

0.07 

3.27 

XXX 

N 

0.94 

0.75 

0.05 

1.74 

XXX 

N 

0.00 

0.37 

0.02 

0.39 

XXX 

N 

0.94 

0.38 

0.03 

1.35 

XXX 

N 

0.37 

020 

0.01 

0.58 

XXX 

N 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.37 

0.20 

0.01 

0.58 

XXX 

N 

0.00 

0.00 

0.00 

0.00 

XXX 

N 

0.00 

0.00 

0.00 

0.00 

XXX 

N 

0.00 

0.00 

0.00 

0.00 

XXX 

N 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.37 

020 

0.01 

0.58 

XXX 

N 

0.61 

0.42 

0.03 

1.06 

XXX 

N 

0.51 

0.39 

0.03 

0.93 

XXX 

N 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.45 

0.41 

0.03 

0.89 

XXX 

N 

0.19 

0.19 

0.02 

0.40 

XXX 

N 

0.80 

0.59 

0.04 

1.43 

XXX 

N 

0.21 

0.22 

0.02 

0.45 

XXX 

N 

0.95 

0.82 

0.07 

1.84 

XXX 

N 

0.86 

0.74 

0.06 

1.66 

XXX 

N 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

88319 
88319 
88321 
88323 
88323 
88323 

88329 

88331 

88331 

68331 

88332 

88332 

88332 

88342 

88342 

88342 

88346 

88346 

88346 

88347 

68347 

88347 

88348 

88348 

88348 

88349 

88349 

88349 

88355 

88355 

88355 

88356 

88356 

88356 

88358 

88358 

88358 

68362 

88362 

88362 

88365 

88365 

88365 

88371 

88371 

88372 

88372 

88399 

88399 

88399 

89050 

89051 

89060 

89060 

89100 

89105 

89125 

89130 

89132 

89135 

89136 

89140 

89141 

89160 

89190 

89205 


26 


TC 
26 


TC 
26 


TC 
26 

TC* 
26 

fc" 

26 


TC 
26 

fc"* 

26 


TC 
26 

fc" 

26 


TC 
26 

fc" 

26 


TC 
26 


TC 
26 
26 


26 


TC 
26 


26 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

X 

X 

A 

C 

C 

C 

X 

X 

X 

A 

A 

A 

X 

A 

A 

A 

A 

A 

A 

X 

X 

D 


Enzyme  histochemistiy  

Enzyine  htstochemistfy  ..._...._. 
MtcrosKN  oonsunaiion  ...._..», 
MIcrogids  consuRation  ..«...._.., 

Micfosiide  consultation  "".Z"Z 
Comprshensive  review  of  data 
Pathology  consult  in  surgery  ... 
Pathology  consult  in  swgsry  ... 
Pathology  cormit  In  surgery  »., 
Pathology  consult  in  sugery  .... 

Pathology  consult  in  surgery  .... 

Pathology  consult  in  surgery  .... 

Pathology  consult  in  surgery  .... 

Invnurxxytochemislry ............... 

Invnunocytochemtstry ............... 

Immunocytochemisti'y ._.«..».... 

Immunofluorescent  study 

Irrenunofluorescenl  study 

Immunofluorescent  study 

Immunofluorescent  study  ... 

Immunofluorescent  study 

Immurwfhjorescent  study 

Electron  microscopy  .... 

Electron  microscopy  .„ 

Electron  microscopy 

Scarmirig  electron  microscopy 
Scanning  electron  microscopy 
Scanning  electron  microscopy 

Analysts,  skeletal  muscle  .. 

Analysis,  skeletal  musde 

Analysis,  skeletal  muscle  .. 

Analysis,  nerve 

Analysis,  nerve 

Analysis,  nerve 

Analysis,  txjmor 

Artalysis,  tumor 

Analysis,  tumor 

Nerve  teasing  preparations 

Nerve  teasing  preparations 

Nerve  teasing  preparations 

Tissue  hyt>n<fization 

Tissue  hytxidization ,.- 

Tissue  hybridization „.,^, 

Protein,  western  biot  tissue  ..... 
Protein,  western  bM  tissue  ..... 

Protein  analysis  w/probe 

Protein  analysis  w/probe 

Surgical  pathotogy  procedure  . 
Surgical  pattx>k}gy  procedure  , 
Surgical  patfidogy  procedure  , 

Body  fluid  cell  count , 

Body  fluid  cell  count 

Exam,  synovial  fluid  crystals  ... 
Exam,  synovial  fluid  crystals  ... 

Sample  intestinal  contents 

Sample  intestir^  contertts 

Specimen  fat  stain 

Sample  stomach  contents 

Sample  stomach  contents 

Samijle  stomach  contents  ....... 

Sample  stomach  contents 

Sample  stomach  contents 

Sample  stomach  contents 

Exam  feces  for  meat  libers  .... 
Nasal  smear  for  eosinophils  ... 
Occult  Wood  test 


1 M  nuTMrtc  CPT  HCPCS  CoftyrigM  1993  AmwiCM  MMlieK  AsMcWon. 
>' mdicaln  raductwn  o(  Practic*  EjipwiM  RVUs  w  •  iMuR  ol  OBRA 1993. 
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ADDENDUM  B.— Relative  Value  Units  (RVUs)  and  Related  iNFORMATiON-Continued 


HCPCS' 


89300 
89310 
89320 
8932S 
89329 
89330 
89350 
89355 
89360 
89365 
89399 
89399 
89399 
90700 
90701 
90702 
90703 
90704 
90705 
90706 
90707 
90708 
90709 
90710 
90711 
90712 
90713 
90714 
90716 
90717 
90718 
90719 
90720 
90724 
90725 
90726 
90727 
90728 
90730 
90731 
90732 
90733 
90735 
90737 
90741 
90742 
90749 
90780 
90781 
90782 
90783 
90784 
90788 
90798 
90799 
90801 
90820 
90825 
90830 
90835 
90841 
90842 
90843 
90844 
90845 
90846 
90847 


MOD 


26 
TC 


Sta- 
tus 


X 
X 
X 
X 
X 
X 
A 
X 
A 
X 
C 
C 
C 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
X 
N 
E 
E 
E 
E 
X 
X 
E 
E 
E 
E 
E 
C 
A 
A 
T 
T 
T 
T 
D 
C 
A 
A 
A 
A 
A 
G 
A 
A 
A 
A 
A 
A 


Description 


Semen  analysis 

Senf»n  analysis  _ „ 

Semen  analysts  » 

Sperm  antibody  test 

Sperm  evaluation  test  

Evaluation,  cervical  mucus .. 
Sputum  specimen  collection 

Exam  feces  for  starch  „ 

Collect  sweat  for  test _.. 

Water  toad  test 

Pathotogy  lab  procedure  . 

Pathology  lab  procedure 

Pathotogy  lab  procedure  ..... 

Dtap  immunization 

Dtp  immunization . 

Dt  immunization 

TetarHS  immunization 

Mumps  KnmurNzation 

Measles  Immunization 

Rut)ella  immunization 

Mmr  virus  immunization 

Measles-rubella  immunization _ 

Rutjella  &  mumps  immunization 

Combined  vaccine . 

Combined  vaccine 

Oral  poltovirus  immunization „ 

Poliomyelitis  immunization 

Typhoid  immunizatton  

Chicken  pox  vaccine 

Yelow  fever  Invnunization  

Td  innmunization „ ...... 

Diphtheria  immunization 

Dtp/hib  vaccirw „„ 

Influerua  immunization  ..... 

Cholera  immunization „ 

Rabies  immunizatton 

Plague  immunization 

Beg  immunization 

Hepatitis  a  vaccine 

Hejsatitis  b  immunization 

Pneumococcal  immunization 

Meningococcal  immunization 

Encephalitis  virus  vaccine 

Influenza  b  immunization  

Passive  immurtization,  isg „ 

Special  passive  immunization 

Immunization  procedure 

Iv  infusion  ttierapy,  1  hour  _ 

Iv  infusion,  additional  hour 

Injectton  (sc)/(im) _. 

Injection  (la) ..„ 

Injection  (iv) 

Injectton  of  antibtotic 

Injection  for  severe  allergy 

Therapeutic/diag  injection  

Psychiatric  interview 

Diagrx>stic  interview  ...., 

Evaluation  of  tests/records 

Psychotogical  testing „ _ „. 

Special  inten/iew „ ». 

Psychotherapy „ 

Psychotherapy,  75-80  min 

Psychotherapy  20-30  min „ 

Psychotherapy  45-50  min 

Medtoal  psychoanalysis 

Special  family  therapy 

Special  family  therapy 


Work. 
RVUs 


0.00 
0.00 
0.00 
0.00 
0.00 
OJOO 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
2.21 
2.28 
0.98 
0.00 
2.85 
0.00 
2.77 

1.11 

1.74 
1.80 
1.84 
2.21 


Practice 
expense 
RVUs' 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.39 
0.00 
0.43 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
1.07 
0.54 
0.10 
0.39 
0.46 
0.11 
0.00 
0.00 
0.68 
0.38 
0.31 
1.70 
0.51 
0.00 
1.05 
0.35 
0.55 
0.41 
0.63 
0.59 


Mat- 
practice 
RVUs 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.03 
0.00 
0.03 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.08 
0.04 
0.01 
0.03 
0.04 
0.01 
0.00 
0.00 
0.09 
0.05 
0.04 
0.20 
0.07 
0.00 
0.15 
0.05 
0.08 
0.05 
0.08 
0.08 


Total 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.42 
0.00 
0.46 
0.00 
0.00 
0.00 

-aw 

OIX) 
0.00 
O.M 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
1.15 
0.58 
0.11 
0.42 
0.50 
0.12 
0.00 
0.00 
2.98 
2.71 
1.33 
1.90 
3.43 
0.00 
3.97 
1.51 
2.37 
2.26 
2.55 
2.88 


Gtobal 
pertod 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


Up- 
date 


'  All  rMjrn«fK  CPT  HCPCS  Copyrigm  1993  Am«nean  Medical  Associatioo. 
'•  Indicatts  raduciion  o<  Practx:*  Ex{Mns«  RVUs  as  a  nssuH  01 06RA  1993. 
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HOPCS' 


Sta- 


OMoriptan 


ortc 

rus 

Practice 

•xpense 

RVUs  2 

Mal- 

practica 

RVUs 

Total 

Gtobal 
petHMl 

Up- 
date 

OJOO 

0.00 

0.00 

0.00 

XXX 

H 

a43 

026 

0.03 

0.72 

XXX 

H 

1.83 

0.60 

0.09 

2.52 

XXX 

H 

0.43 

ais 

042 

0.60 

XXX 

H 

0.96 

0.37 

045 

1.38 

XXX 

H 

1.90 

0.S6 

0.08 

2.54 

000 

H 

2.75 

044 

0.14 

3.72 

000 

H 

^2^ 

a65 

0.07 

2.93 

XXX 

H 

000 

0.00 

040 

0.00 

XXX 

0 

1^ 

0.33 

0.04 

1.87 

XXX 

H 

0.00 

OJOO 

0.00 

0.00 

XXX 

0 

0.00 

OJOO 

0.00 

0.00 

XXX 

N 

0.90 

os^ 

0.08 

1.80 

000 

N 

OM 

044 

0.05 

1.59 

000 

N 

0.90 

0.3S 

043 

128 

000 

N 

0J9O 

142 

an 

2.63 

000 

N 

OJO 

047 

046 

1.83 

000 

N 

0.90 

048 

0.10 

1.68 

000 

N 

2.17 

1.U 

027 

3.58 

000 

N 

0.90 

0.77 

0.06 

1.73 

000 

N 

0.00 

040 

040 

0.00 

XXX 

0 

OM 

040 

040 

0.00 

XXX 

0 

0.00 

040 

0.00 

0.00 

XXX 

0 

OJOO 

040 

040 

0.00 

XXX 

0 

OJOO 

0.00 

040 

0.00 

XXX 

0 

1.19 

t.46 

0.10 

2.75 

000 

N 

?.09 

•249 

0.18 

4.96 

000 

N 

1^4 

1.23 

0.08 

2.55 

000 

N 

2.12 

2.05 

0.14 

4.31 

000 

N 

0.00 

040 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

1.S6 

•248 

0.16 

4.40 

000 

N 

0.00 

0.00 

040 

0.00 

XXX 

N 

^JO0 

047 

0.06 

1.73 

000 

N 

0.00 

047 

0.01 

0.08 

000 

N 

1.00 

040 

045 

1.6S 

000 

N 

1.67 

241 

0.17 

4.15 

000 

N 

OJOO 

0.79 

0.06 

0.85 

000 

N 

1.67 

1.52 

0.11 

3.30 

000 

N 

2.00 

249 

0.18 

4.87 

000 

N 

OjOO 

0.99 

0.0(7 

1.06 

000 

N 

2.00 

1.70 

0.11 

3.81 

000 

N 

1.94 

3.15 

0.23 

5.32 

000 

N 

OJOO 

1.11 

0.06 

1.19 

000 

N 

1.94 

244 

0.15 

4.13 

000 

N 

1.91 

243 

0.18 

4.62 

000 

N 

OJOO 

0.74 

046 

0.80 

000 

N 

1.91 

1.79 

0.12 

3.82 

000 

N 

OJOO 

0.21 

0.02 

0.23 

000 

N 

1.21 

0.56 

0.05 

1.82 

000 

N 

1.21 

045 

0.03 

1.59 

000 

N 

OJOO 

0.72 

0.06 

0.78 

000 

N 

1.61 

1.98 

0.16 

3.75 

000 

N 

141 

1.26 

0.10 

2.97 

000 

N 

OJOO 

1.29 

0.11 

1.40 

000 

N 

1.73 

3.00 

025 

4.96 

000 

N 

1.73 

1.71 

0.14 

3.5B 

000 

N 

OJOO 

0.32 

0.43 
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SpacHi  family  therapy 

SpacM  groip  therapy 

IrvJMdual  peyohiMherapy  __ . 

SpacMl  group  ttwrapy 

ModKition  managenienl  ___ 

EleciraconvulBna  therapy 

EtootroconvulSMa  twrapy 

MedRal  hypnotherapy  .... 
Enwranmenlal  manipuiaion  _ 

GonftJiiation  wilh  lifnily 

PropMration  of  laport 

Psychiatric  >el^^il:aW^oropy  __ 
Dtoleodt>iK  k,  etectromyograia 
Biofndback,  nerve  impiise  — 
Biolwdtnck.  blood  pressure - 
Bioieedback.  blood  Now 
Dioleedback.  brainwaves 
Bioieedback,  oculogram ._ 

Ararectal  biofeedback 

Biofeedback,  urapecified  . 
Esid  related  services, 
Esid  related  services,  morih 
Esid  related  seivioes,  morSh 
Esid  related  services, 
Esfd  related  services, 
Hemodialysis,  one  evaiuaion 
Hemodialysis,  repeated  eviM  . 

Dialysis,  one  evahjation 

Dialysis,  repeated  aval 

Dialysis  trairinQteamplete 

Dialysis  trainingAncomplelB  _ 
Hemoperfusion  _„.. 

Dialysis  procedure 

Esophageal  inkibabon 

Esophageal  imubebon 

Esophageal  inlubMion 

Esophagus  momty  study 

Esophagus  imHiily  study 

Esophagus  motiity  study 

Esophagus  moiiliy  study 

Esophagus  moiily  study 

Esophagus  rwHiily  study 

Esophagus  moti^  study 

Esophagus  motiity  study  ■,  .i»  .. 
Esophagus  maMity  study  — _^. 

Esophagogastric  study  .:. — . 

Esophagogastric  study 

Esophagogastric  study  ..._.^ 
Acid  parfiBion  of  esophagus  _ 
Acid  partuston  d  esophagus  -.. 
Add  perfusion  of  esophagus  ... 

Esophagus,  acid  reflux  test 

Esophagus,  acU  laflux  test 

Esophagus,  acid  reflux  test 

Prolonged  ackl  reflux  test 

Prolonged  ackl  reOux  test  

Prdorqed  ackl  reflux  teal 

Gaskic  analysis  test 
Gastric  analyse  test 

Gastric  analysis  test , 

Gastric  intutMrtxM  tor  smear 
Gastric  inlubatMn  tor  smear 
GasMc  inlubatien  tor  smear 
Gastric  saline  load  test 

Qaafeic  saline  load  test 

Gastric  saline  load  test 

BroMh  t>ydrogen  test 
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Breath  hydrogen  test 

Breath  hydrogen  test 

Pass  Intestine  bleeding  tube 

Gastric  intut)atkxi  treatment . 

Anal  pressure  record 

Anal  pressure  reconl 

Anal  pressure  record 

Gastroenterok>gy  procedure 

Gastroenterotogy  procedure 

Gastroenterotogy  procedure 

Eye  exam,  new  patient .... 

Eye  exam,  new  patient 

Eye  exam  established  pi 

Eye  excwn  &  treatment 

Refraction  „„ 

New  eye  exam  8.  treatment 

Eye  exam  &  treatment  „,. 

Special  eye  evaluation  

Special  eye  evaluation 

Special  eye  evaluatkxi 

Special  eye  evaluation  

Orthoptic/pleoptk:  training  ... 

Orthoptk^/pleoptic  training 

Orthojjtic/pleojjtk:  training 

Fittir^g  of  contact  lens „. 

Visual  field  exafnination(s)  

Visual  field  examination(s)  

Visual  fieW  examination(s)  

Visual  fieW  examinatk>n(s)  

Visual  fieW  examinatjonjs) 

Visual  fieM  examinatk>n(s) 

Visual  fieW  examlnatk>n<s)  

Visual  field  examination(s) 

Visual  fieW  examinatxx)(s)  

Serial  tofxjmetry  exam(s)  

Torxjgraphy  &  eye  evaluation  ... 
Water  provocatkxi  tonography  .. 

Glaucoma  provocative  tests 

Special  eye  exam,  initial  ....™ 

Special  eye  exam,  sut>sequent  . 

Eye  exam  with  photos 

Eye  exam  with  photos 

Eye  exam  with  photos 

Eye  exam  with  photos 

Eye  exam  with  photos 

Eye  exam  with  photos 

Eye  exam  with  photos 

Ophthalmoscopy/dynamometry  . 

Eye  muscle  evaluation  

Eye  muscle  evaluatkxi  

Eye  muscle  evaluatkxi 

Electro-ocuk>graphy 

Etectro-ocutography 

Electro-ocutography 

Electroretinography  ...„ 

Electroretinography  

Electroretinography  

Special  eye  evaluatkxi  

Special  eye  evaluatkxi 

Special  eye  evaluatkxi  

Cokx  viskwi  examination 

Cokx  viskxi  examination _.. 

Cokx  viskxi  examinatkxi 

Dark  adaptatkxi  eye  exam 

Daiy  adaptatkxi  eye  exam . 

Dark  adaptatkxi  eye  exam 

Eye  photography  
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0.45 
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129 
1.64 
0.00 
2.04 
1.83 
0.67 
0.73 
0.92 
0.19 
0.16 
0.74 
0.58 
1.98 
0.69 
0.15 
0.54 
0.95 
020 
0.75 
1.10 
029 
149 
1.19 
1.15 
144 
0.82 
1.07 
0.93 
145 
241 
1.06 
1.45 
0.88 
0.18 
0.70 
1.09 
024 
0.89 
1.13 
1.54 
0.32 
122 
1.98 
0.41 
1.57 
124 
026 
0.98 
0.56 
0.12 
0.44 
0.84 
0.18 
0.66 
0.50 


Gtobal 
period 


000 
000 
000 
000 
000 
000 
000 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


Up- 
date 


N 
N 
N 
N 
S 
S 
S 
N 
N 
N 

p 
p 

N 
N 
0 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 


•  AH  nunehc  OPT  HCPCS  CopyngM  1993  Amancan  Mtdcat  AssooaDon. 

*  *  Indcaias  reduction  ol  Practica  Eipansa  RVUs  as  a  result  o(  06RA  1993. 


t3M8    Federal  Registar  /  Vol.  58.  No.  230  /  Tttmsday.  December  2.  1993  /  Rules  and  Regulations 
AooENDOM  B.— fla>TivE  VALUE  UwrTS  (RVUs)  AND  RELATED  INFORMATION— Continued 


HCPCS1 

MOO 

Sta- 
tus 

92285 

TC 

A 

92285 

26 

A 

92286 

A 

92286 

26 

A 

92286 

TC 

A 

92287 

A 

92310 



N 

92311 

A 

92312 

•«■■.>••• 

A 

92313 

»•■•>••* 

A 

92314 

N 

92315 

■■■...... 

A 

92316 

_ 

A 

92317 



A 

92325 

«•*•••••> 

A 

92326 

A 

92330 

„ 

A 

92335 

*:-==>■<•• 

A 

92340 



N 

92341 



N 

92342 

•  •»■•<*< 

N 

92352 

A 

92353 

.**....*• 

A 

92354 



A 

92355 

•  =•*•>< 

A 

92358 

*•*•••••■ 

A 

92370 

•■-■•■■.<■ 

N 

92371 

,... 

A 

92390 

■*»•••■> 

N 

92391 



N 

92392 

■»•••••.. 

G 

92393 



Q 

92395 

.--..,.,. 

Q 

92396 

_ 

Q 

92499 

TC 

C 

92499 

26 

C 

92499 

,-_s.,... 

C 

92502 



A 

92504 

, ,.,,, 

A 

92506 

,__,,,,. 

A 

92507 

A 

92508 

A 

92511 

A 

92512 



A 

92516 



A 

92520 

A 

92531 

B 

92532 

B 

92533 

,,^ 

B 

92534 

.^ 

B 

92541 

TC 

A 

92541 

^ 

A 

92541 

26 

A 

92542 

A 

92542 

TC 

A 

92542 

26 

A 

92543 



A 

92543 

TC 

A 

9^543 

26 

A 

92544 

A 

92544 

TC 

A 

92544 

26 

A 

92545 

A 

92545 

TC 

A 

92545 

26 

A 

92546 

A 

92546 

TC 

A 

Oescripten 


rus 

Practice 

expense 
RVUs  2 

Ma^ 

practice 

RVUs 

Totad 

Global 
period 

Up- 
date 

0.00 

0.11 

0.00 

0.11 

XXX 

N 

020 

0.18 

0.01 

0.39 

XXX 

N 

0.67 

1.23 

0.07 

1.97 

XXX 

N 

0.67 

0.84 

0.05 

1.56 

XXX 

N 

0.00 

0.39 

0.02 

0.41 

XXX 

N 

0.82 

1.54 

0.08 

2.44 

XXX 

N 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

1.09 

0.91 

0.03 

2.03 

XXX 

N 

1.27 

1.17 

0.03 

2.47 

XXX 

N 

0.93 

0.89 

0.03 

1.85 

XXX 

N 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.46 

0.67 

0.03 

1.16 

XXX 

N     • 

0.69 

0.96 

0.04 

1.69 

XXX 

N 

0.46 

0.39 

0.02 

0.87 

XXX 

N 

O.OG 

0.38 

0.01 

0.39 

XXX 

N 

0.00 

1.58 

0.06 

1.64 

XXX 

N 

1.09 

1.14 

0.09 

2.32 

XXX 

N 

0.46 

1.99 

0.11 

2.56 

XXX 

N 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.37 

0.30 

0.01 

0.68 

XXX 

N 

0.51 

0.40 

0.01 

0.92 

XXX 

N 

0.00 

8.53 

0.10 

8.63 

XXX 

N 

0.00 

4.18 

0.01 

4.19 

XXX 

N 

0.00 

0.93 

0.05 

0.98 

XXX 

N 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.60 

0.02 

0.62 

XXX 

N 

0.00 

0.00 

O.OO 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

N 

0.00 

0.00 

0.00 

0.00 

XXX 

N 

0.00 

0.00 

0.00 

0.00 

XXX 

N 

1.53 

1.13 

0.12 

2.78 

000 

N 

0.18 

0.26 

0.02 

0.46 

XXX 

N 

0.87 

0.53 

0.05 

1.45 

XXX 

N 

0.53 

0.33 

0.03 

0.89 

XXX 

N 

026 

0.18 

0.02 

0.46 

XXX 

N 

0.85 

0.86 

0.09 

1.80 

000 

S 

0.56 

0.48 

0.05 

■     1.09 

XXX 

N 

0.43 

0.39 

0.04 

0.86 

XXX 

N 

0.77 

0.54 

0.05 

1.36 

XXX 

N 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.22 

0.02 

0.24 

XXX 

N 

0.40 

0.68 

0.07 

1.15 

XXX 

N 

0.40 

0.46 

0.05 

0.91 

XXX 

N 

0.33 

0.61 

0.07 

1.01 

XXX 

N 

0.00 

0.25 

0.03 

028 

XXX 

N 

0.33 

0.36 

0.04 

0.73 

XXX 

N 

0.36 

0.82 

0.09 

129 

XXX 

N 

0.00 

0.40 

0.04 

0.44 

XXX 

N 

0.38 

0.42 

0.05 

0.85 

XXX 

N 

0.26 

0.47 

0.05 

0.78 

XXX 

N 

0.00 

0.20 

0.02 

0.22 

XXX 

N 

026 

0.27 

0.03 

0.56 

XXX 

N 

023 

0.40 

0.04 

0.67 

XXX 

N 

0.00 

0.20 

0.02 

0.22 

XXX 

N 

023 

0.20 

0.02 

0.45 

XXX 

N 

029 

0.53 

0.05 

0.87 

XXX 

N 

0.00 

0.23 

0.02 

025 

XXX 

N 

Eye  photography  „ — 

Eye  photography  _ 

Internal  eye  phonography  

Internal  eye  photography  

Internal  eye  photography  

Internal  eye  photography  _ 

Contact  lens  tittirtg _ 

Cortact  lens  fitting „...„ 

Cortact  lens  fitting 

Cortact  lens  fitting 

Prescriplion  of  contact  lens 

Prescrjpbon  of  contact  lens 

Prescription  of  contact  lens 

Prescriplion  of  contact  lens 

ModMcation  o4  contact  lens 

Replacement  of  oomact  lens , 

Fitting  o<  artificial  eye  

Fitting  of  artifictal  eye  

Fitting  of  spectacles  

Fitting  of  spectacles  

Fitting  of  spectacles  

Special  spectacles  fitting 

Special  spectacles  fitting  ..„ 

Special  spectacles  fitting 

Special  spectacles  fitting 

Eye  prosthesis  ser*nce  

Repair  &  adjust  spectacles  

Repair  &  adjust  spectacles  

Supply  of  spectacles  

Supply  of  contact  lenses 

Supply  of  low  vision  aids 

Sujsply  of  artiTcial  eye 

Sujsply  of  spectacles  

Supply  of  contact  lenses 

Eye  service  or  procedure 

Eye  service  or  procedure „. 

Eye  service  or  procedure 

Ear  arwl  throat  examination 

Ear  micioscopy  examination 

Speech  &  hearing  evaluation  ... 

Speech/hearing  therapy  

Speech/heanng  therapy  -,__._. 

Nasopharyngoscopy „...^. 

Nasal  function  studes .. 

Facial  nerve  function  test '.. 

Laryngeal  function  studies  

Spontaneous  nystagmus  study 

Positional  nystagmus  study 

Caloric  westitxjiar  test  ...._ 

Optolcinetic  nystagmus 

Spontaneous  nystagmus  test ... 
Spontaneous  nystagmus  test  ... 
Spontaneous  nystagmus  test ... 

Positional  nystagmus  test  

Positional  nystagmus  test  

Positional  nystagmus  test  

Caloric  westitxiar  test „ 

Caloric  vestitxicv  test 

Caloric  westitxiar  test 

Optotanetic  nystagmus  test  ....'.. 

Optokinetic  nystagmus  test .. 

Optokinetic  nystagmus  test 

Oscillaling  tracking  test  

Oscillating  ti^acking  test  _. 

Oscillating  b^acking  test _.... 

Torsion  swing  recording 

Torsion  swing  recording  .. 


'  All  nutnanc  CPT  HCPCS  Copyrighl  1993  AtTi«ncan  Medical  Assooalion. 
'  •  Indicates  reduction  o(  Practice  Expense  RVUs  as  a  resuR  o(  OBRA  1993. 
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AooENOUM  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


HCPCS' 


moo 


sta- 
tus 


Description 


Work 
RVUs 


Practice 
expense 
RVUs  2 


Mal- 
practice 
RVUs 


Totat 


Gloliai 

period 


Op- 

date 


92S46 

92547 

92561 

92552 

92553 

92565 

92566 

92557 

92S60 

92560 

92561 

92562 

92563 

92564 

92566 

92567 

92568 

92560 

92571 

82572 

92S73 

92574 

92S75 

92576 

92877 

82578 

92560 

92562 

92563 

92564 

92566 

92586 

92566 

92569 

92500 

92581 

92SQ2 

92563 

92504 

92565 

92596 

92599 

92599 

92599 

92960 

92963 

92960 

92970 

929171 

929(75 

929(77 

92982 

92964 

92986 

92990 

92992 

929^ 

92995 

92996 

93000 

93005 

93010 

93012 

93014 

93015 

93015 

93016 


26 


TC 
26 


26 

TC 


26 


A 
A 
N 
A 
A 
A 
A 
A 
N 
N 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
N 
N 
N 
N 
N 
N 
A 
C 
C 

c 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
G 
A 
A 
A 
A 
A 
A 
A 
A 
D 
A 


Torsion  swing  recordmg 

Supptemental  electrical  test  ..... 

Pure  tone  hearing  lest,  air  

Pure  tone  audkimetry,  air 

Audiometry,  air  &  bone  

Speech  threshold  audkimetry  ... 
Speech  audiometry,  complete  ... 
Comprehensive  heanng  test  ._.. 

Grotjp  audiom^ric  testing 

Bekesy  audiometry,  saeen 

Bekesy  audiometry,  diagnosis  .. 

Loudness  balarwe  test  ..„ 

Tone  decay  hearing  test „._.. 

Sisi  heanng  test 

Stenger  test,  pure  tone 

TymparKmietry 

Acoustic  reflex  testing 

Acoustic  reflex  decay  test 

Filtered  speech  hearing  test 

Staggered  spondaic  word  test 

Lombaid  test  .__.» __._.... 

Swinging  story  test 
SenwrineurBl  acuity  test . 
SynVwIc  sentence  test 

Stenger  test,  speech 

Deteq^ed  auditory  feedback , 

Electrodermal  audiometry 

CondMorung  play  audk>metry 

Select  pictijre  audwmetry 

Elecfrocochleography 
Brainstem  evoked  audk)meiry , 
Brainstem  evoked  audk)metry .... 
Brainstem  evoked  audtometry  >., 
Auditory  functton  test(s) 
Hearing  aid  exam,  one  ear 
Hearing  aid  exam.  t>oth  ears  . 
Hearing  aid  check,  one  ear 
Heating  aid  check,  both  ears 
Electro  hearing  aid  test,  one 
Eledro  hearing  aM  test,  both 

Ear  protector  evakation 

Em  procedure/service  

Ent  procedure/service  

Enl  procedure/service  

Heart/kjng  resuscitation(cpr  _ 
Temporary  external  pacing 

Heart  electroconversion 

Cardtoasstst,  internal 

CardkKBset,  external 

Dissolve  ctot,  heart  vessel  ... 
Dissolve  dot,  heart  vessel  _. 
Coronary  artery  dUation 
Coronary  artery  dMation 

Revision  of  aortic  valve 

Revisnn  of  puhnor^ary  valve 
Revision  of  heart  chamt)er 
Revision  of  heart  chamber 
Coronary  atherectomy 
Coronary  atherectomy 
Electrocardio^am,  complete 
Electrocardiogram,  ti^acing  . 

Electrocardiogram  report 

Trar»mi$sion  of  ecg _._. 

Refxxt  on  ti^arttmitted  ecg  ^ 
Cardiovascular  stress  test  .„ 
Cardtovascular  stress  test  .... 
Canfiovascutar  stress  test .~ 


'  AH  numeric  CPT  HCPCS  CopyrtgM  t993  Amencan  Med«al  Asscctatlon. 
■'  •  Indicates  reduction  a*  Practic*  Ejqiense  RVUs  as  a  resud  o<  OBRA  1999. 


029 
0.00 
O.0O 
0.0O 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
OJOO 

aoo 

0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.51 
0X0 
0.51 
0.00 
0.00 
0.00 
0X0 

aoo 

0X0 
0X0 
0.00 

aoo 
aoo 

0X0 

3.84 

023 

228 

3.56 

1.79 

7.33 

0X0 

11.10 

3.00 

2a57 

16.40 

aoo 
aoo 

1222 
3.30 
0.17 
0.00 

ai7 

0.00 

a  16 

0.75 

aoo 
a45 


a30 

0.54 

aoo 

0.42 

a64 
asff 
a56 

1.14 

aoo 
aoo 
a69 
a39 
a36 
a45 

0.38 
0.51 

a36 

0.39 

a37 
aoe 
a33 

1.17 
029 

a42 
aoo 

0.53 

a66 
aTo 
a86 

2.39 
329 
1.78 
1.51 
0.52 
0.00 

aoo 

0.00 

aoo 

0.00 

aoo 

0.67 

aoo 
aoo 
aoo 

2.30 

•1.57 

1.90 

3.51 

1.12 

5.77 

7.77 

•1522 

•5.06 

12.17 

9.70 

aoo 

0.00 

•15.64 

•5.14 

a59 
a43 
ai6 

0.25 
•020 
2.39 

aoo 
ass 


0.03 

ao6 
aoo 
ao4 
ao7 

0.04 
0.06 

ai3 

0.00 

aoo 

0.07 
0.04 

ao4 
ao5 

0.04 

ao6 

0.04 
0.04 

ao4 

0X1 
0.04 

ao9 

0X3 

ao6 
aoe 

0.05 
0.07 
0.07 

ao9 

025 

a3i 
ai7 
ai4 
ao6 
aoo 

0.00 

aoo 

0.00 

aoo 

0X0 

ao6 

0.00 

aoo 
aoo 
ai7 
ai5 
a  16 
a4i 

0.08 
0.42 
0.55 
123 
0.44 
0.91 

a72 
aoo 
aoo 

123 
0.44 

ao4 
ao3 

0.01 
0.02 
0.02 

ai8 

0.00 

ao3 


0.62 
0.60 
0.00 
0.46 
0.71 

a40 

0.61 
127 
0.00 
0.00 
0.76 

a43 

0.40 
0.50 
0.42 
0.57 

a40 

0.43 
0.41 
0.09 
0.37 
128 

a32 
a47 

0.77 
0.58 
0.72 
0.77 
0.95 
2X4 
4.11 
1.95 
2.18 
0.58 
0X0 
0.00 

aoo 

0.00 
0.00 
0.00 
0.63 
0.00 

aoo 

0.00 
6.31 
1.95 
4.34 
7.48 
2.99 

13.52 
8.32 

27.55 
8.50 

33.65 

26.82 
0.00 
0.00 

29.09 
8.88 
0.80 
0.46 
0.34 
027 

a38 

3.32 

aoo 

0.87 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
000 
000 
000 
000 
000 
000 
XXX 
000 

zzz 

090 
090 
090 
090 
000 

zzz 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


N 

N 

0 

N 

N 

N 

H 

H 

0 

0 

N 

N 

N 

N 

H 

H 

N 

N 

N 

N 

N 

H 

H 

H 

H 

H 

H 

H 

H 

H 

N 

N 

N 

H 

0 

0 

0 

0 

0 

0 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

H 

N 

N 

S 

S 

N 

N 

N 

N 

N 

H 

N 

N 

N 

N 
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HCPCS' 


93017 

9301 S 

93024 

93024 

93024 

93040 

93041 

93042 

93201 

93202 

93204 

93205 

93208 

93209 

93210 

93210 

93210 

93220 

93221 

93222 

93224 

93225 

93226 

93227 

93230 

93231 

93232 

93233 

93235 

93236 

93237 

93255 

93255 

93255 

93268 

93268 

93268 

93278 

93278 

93278 

93280 

93280 

93280 

93307 

93307 

93307 

93308 

93308 

93308 

93312 

93312 

93312 

93313 

93314 

93314 

93314 

93320 

93320 

93320 

93321 

93321 

93321 

93325 

93325 

93325 

93350 

93350 


MOD 


TC 


26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


26 
TC 


TC 
26 


TC 
26 


TC 
26 


26 


TC 
TC 


26 


TC 
26 


TC 
26 


Sta- 
tus 


26 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
D 
D 
D 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


Cardiovascular  stress  test 

Cardiovascular  stress  test 

Cardiac  drug  stress  test 

Cardiac  drug  stress  test 

Cardiac  drug  stress  test 

Rhyttim  ecg  wttti  report 

RtTyttwn  ecg,  tracirig 

Rtiythm  ecg,  report 

Phonocardiogram  &  ecg  lead  .... 
PtKXXwardk)gram  &  ecg  lead  .... 
Ptxxwcardiogram  &  ecg  lead  .... 

Special  ptxxyx:ardiogram 

Special  ptxxiocardiogram .... 

Special  phorxx^ardiogram 

Intracardiac  phonocardiogram ... 
Intracardnc  ptxmocardiograin  ._ 
Intracardiac  phorx)caFdk)grafn ... 

VectorcardM)gram 

Vectorcardiograin  tracing  

Vectorcardiogram  report 

Ecg  monitor/report,  24  hrs 

Ecg  monitor/record,  24  hrs 

Ecg  rrxKiitor/repoft.  24  hrs  , 

Ecg  rrxjTHtof/review,  24  hrs  

Ecg  monitor/report,  24  hrs  „. 

Ecg  monitor/record,  24  hrs 

Ecg  monitor/report,  24  hrs  , 

Ecg  monitor/review,  24  hrs  

Ecg  monitor/report  24  hrs  

Ecg  monrtor/report,  24  hrs  ~ 

Ecg  monrtor/review,  24  hrs  

Apexcardiography 

Apexcardiography  . .... .. 

Apexcardiography 

Ecg  recorcVreview 

Ecg  recorcVreview 

Ecg  record/review 

Ecg/signal-averaged 

Ecg/signal-averaged 

Ecg/signa}-averaged 

Cardiac  fluoroscopy 

Cardiac  fluoroscopy 

Cardiac  fluoroscopy 

Ectxj  exam  of  heart ..:...■»... 

Echo  exam  of  heart  ......_.<.,...... 

Echo  exam  of  heart ™. 

Echo  exam  of  heart . 

Echo  exam  of  heart . 

Echo  exam  of  heart 

Echo  exam  of  heart 

Echo  exam  of  heart 

Echo  exam  of  heart 

Echo  exam  of  heart 

Echo  exam  of  heart 

Echo  exam  of  heart  „ 

Echo  exam  of  heart 

Doppler  echo  exam,  heart 

Doppler  echo  exam,  heart 

Doppler  echo  exam,  heart „ 

Do|3pler  ectx)  exam,  heart 

Doppler  echo  exam,  heart 

Dopisler  echo  exam,  heart 

Doppler  color  flov»  

Doppler  color  flow  

Doppler  color  flow  

Echo  exam  of  heart 

Echo  exam  of  heart 


WorV 
RVUs 


0.00 

0.30 

0.00 

1.18 

1.18 

0.16 

0.00 

0.16 

0.42 

0.00 

0.42 

0.47 

0.00 

0.47 

0.93 

0.00 

0.93 

026 

0.00 

026 

0.53 

0.00 

0.00 

0.53 

0.53 

0.00 

0.00 

0.53 

0.45 

0.00 

0.45 

0.17 

0.00 

0.17 

0.53 

0.00 

0.53 

0.35 

0.00 

0.35 

0.00 

0.00 

0.00 

0.79 

0.00 

0.79 

0.54 

0.00 

0.54 

1.59 

0.00 

1.59 

0.96 

0.96 

0.96 

0.00 

0.00 

0.38 

0.38 

0.15 

0.00 

0.15 

0.07 

0.00 

0.07 

1.54 

1.54 


Practice 

expense 
RVUs  2 


1.62 
0.38 
1.08 

•2.66 

•1.58 
026 
0.14 
0.12 
1.04 
0.76 
0.28 
0.89 
0.33 
0.56 
1.75 
0.92 
0.83 

•0.99 
0.59 

•0.40 

•4.08 
1.19 
2.10 

•0.79 

•4.51 
1.47 
2.09 

•0.95 

•3.33 
2.53 

•0.80 
0.31 
0.15 
0.16 
3.87 
3.47 
0.40 

•1.77 
1.11 

•0.66 
0.00 
0.00 
0.00 

•4.82 
3.72 

•1.10 
2.56 
1.87 
0.69 
5.01 
3.64 
1.37 
0.68 
0.68 
4.32 
3.64 
1.65 

•2.27 
•0.62 

•1.32 

1.07 

•0.25 

2.83 

1.39 

1.44 

•530 

•1.98 


Mal- 
practice 
RVUs 


Total 


0.12 

0.03 

0.09 

023 

0.14 

0.02 

0.01 

0.01 

0.09 

0.07 

0.02 

0.07 

0.03 

0.04 

0.13 

0.07 

0.06 

0.07 

0.04 

0.03 

0.31 

0.09 

0.16 

0.06 

0.34 

0.11 

0.15 

0.08 

023 

0.17 

0.06 

0.02 

0.01 

0.01 

0.36 

0.31 

0.05 

0.18 

0.12 

0.06 

0.00 

0.00 

0.00 

0.3&4 

027 

0J09 

0.19 

0.14 

0.05 

0.45 

0.33 

0.12 

0.06 

0.06 

0.39 

0.33 

0.13 

0.18 

0.05 

0.11 

0.09 

0.02 

025 

0.12 

0.13 

0.42 

0.16 


1.74 

0.71 

1.17 

4.07 

2.90 

0.44 

0.15 

029 

1.55 

0.83 

0.72 

1.43 

0.36 

1.07 

2.81 

0.99 

1.82 

1.32 

0.63 

0.69 

4.92 

128 

226 

1.38 

5.38 

1.58 

224 

1.56 

4.01 

2.70 

1.31 

0.50 

0.16 

0.34 

4.76 

3.78 

0.98 

2.30 

123 

1.07 

0.00 

0.00 

0.00 

5.97 

3.99 

1.98 

3.29 

2.01 

1.28 

7.05 

3.97 

3.08 

1.70 

1.70 

5.67 

3.97 

1.78 

2.83 

1.05 

1.58 

1.16 

0.42 

3.15 

1.51 

1.64 

726 

3.68 


Global 
period 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


Up- 
date 


N 
N 
N 

n 

N 

n 

N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
0 
0 
0 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
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ADDENDUM  B.— REIATIVE  VALUE  UNITS  (RVUS)  MD  RELATED  INFORMATION— Continued 


<  M  numahc  CPT  HCPCS  CopyrlgM  1993  Amarican  Mmtcal  Assooalion. 
^  -  inrtinMss  raduOion  o(  Praclic*  Expans*  RVUs  as  a  rmuR  of  OBRA  1993. 


HCF 

«S' 

MOO 

Sta- 
tus 

93350 

TC 

A 

93501 



A 

93501 

TC 

A 

93601 

26 

A 

93503 

A 

93505 



A 

93505 

TC 

A 

93505 

26 

A 

93510 



A 

93510 

TC 

A 

93510 

26 

A 

93511 

26 

A 

93511 

, , 

A 

93511 

TC 

A 

93514 

TC 

A 

93514 

MH.*..... 

A 

93514 

26 

A 

93524 

A 

93524 

TC 

A 

93524 

26 

A 

93526 



A 

93526 

TC 

A 

93526 

26 

A 

93527 

A 

93527 

TC 

A 

93527 

26 

A 

93528 

^ ,   ,, 

A 

93528 

TC 

A 

93528 

26 

A 

93529 

*•  — •>  >  •  < 

A 

93529 

TC 

A 

93529 

26 

A 

93536 

■■■*••■■• 

A 

93539 



A 

93540 

*«•••*•*• 

A 

93541 

»»«••*•. 

A 

93542 

>•£===:•>> 

A 

93543 



A 

93544 

A 

93545 

£S=S  —  >>* 

A 

93546 

^^ , 

D 

93546 

TC 

D 

93546 

26 

D 

93547 

■■•*•• 

D 

93547 

TC 

D 

93547 

26 

D 

93548 

..   „ 

D 

93548 

TC 

D 

93548 

26 

D 

93549 



D 

93549 

TC 

D 

93549 

26 

D 

93550 

•<•»..>... 

D 

93550 

TC 

D 

93550 

26 

D 

93551 



D 

93552 

, ^ 

D 

93552 

TC 

D 

93552 

26 

D 

93553 



D 

93553 

TC 

D 

93553 

26 

D 

W555 



A 

93555 

TC 

A 

93555 

26 

A 

93556 



A 

93556 

TC 

A 

Description 


Echo  exam  of  heart 

Right  heart  catheterization  „ 
Right  heart  caM)«temation  _. 
Righf  heart  catheterization  _.. 
Insert^ce  heart  catheter  _. 

Biopsy  of  heart  lining 

Biopsy  of  heart  ining 

Biopsy  of  heart  ining 

Left  heart  catheterization 

Left  heart  catheterization 

Left  heart  catheterization 

Left  heart  catheterization 

Left  heart  catheterization 

Left  heart  catheterization 

Left  heart  catheterization 

Left  heart  catheterization 

Left  heart  catheterization 

Left  heart  catheterization  ._.„ 

Left  heart  catheterization 

Left  heart  catheterization 

Rt  a  R  heart  catheters 

Rt  &  N  heart  catheters .... 

Rt  &  K  heart  c^heters 

Rt  &  11  heart  catheters 

Rt  &  R  heart  cattwteis 

Rt  &  R  heart  catheters 

Rt  &  R  heart  catfteters 

Rt  &  K  heart  catheters „ 

Rt  &  It  heart  catheters 

Rt,  It  heart  catheterization  „„ 
Rt.  It  heart  catt>eterization  „.. 
Rt,  N  heart  catheterization  .... 

Insert  circulation  assist 

Injection,  cardiac  cath  „.. 

injection,  cardiac  cath  

Injection  for  lung  artgio^am  . 

Injection  tor  heart  x-rays  

Injection  lor  heart  x-rays  

Injection  for  aortography 

Injection  for  coronary  x-rays  . 
Heart  catheter  &  angiogram  . 
Heart  catr>eter  &  angiogram  . 
Heart  cattieter  &  angiogram  . 
Heart  catheter  &  angiogram  . 
Heart  catheter  &  angiogreun  . 
Heart  catheter  &  angiogram  . 
Heart  caltieter  &  angiogram 
Heart  catheter  &  ar^ogram 
Heart  catheter  &  arigiogram  . 
Heart  catheter  &  angiogram 
Heart  catheter  &  angiogram 
Heart  catheter  &  angiogram 
Heart  catfteter  &  angiogram 
Heart  catheter  &  angiogram 
Heart  catheter  &  angiogram 
X-ray  aortocoronary  bypass 
Heart  catheter  &  angiogram 
Heart  catheter  &  angiogram 
Heart  cattieter  &  angiogram 
Heart  cathteter  &  angiogram 
Heart  cattieter  &  angiogram 
Heart  catheter  &  angiogram 

Imaging,  cardiac  cath 

Imaging,  cardiac  cath 

Imaging,  cardiac  cattt 

Imaging,  cardiac  cath 

Imaging,  cardiac  cath 


Us 

Practice 

expertse 
RVUs  a 

Mal- 
practice 
RVUs 

Total 

ninhai 
period 

'J 

d) 

0.00 

3.32 

026 

3.58 

XXX 

N 

3.05 

19.94 

1.55 

24.54 

000 

N 

0.00 

1629 

121 

17.50 

000 

N 

3.05 

3.65 

0.34 

7.04 

000 

N 

2.46 

^40 

0.36 

522 

000 

N 

4.61 

4.97 

0.48 

10.04 

000 

N 

0.00 

1.91 

ai8 

2.09 

000 

N 

4.61 

3JK 

028 

7.95 

000 

N 

4.38 

38.70 

2.89 

45.97 

000 

N 

0.00 

35.61 

2.66 

3827 

000 

N 

4.38 

3.09 

023 

7.70 

000 

N 

5.09 

Z6S 

020 

7.94 

000 

N 

5.09 

37.32 

2-79 

4&20 

000 

N 

0.00 

34.67 

2.5© 

37^ 

000 

N 

0.00 

34.67 

2.59 

J726 

000 

s 

7.13 

3927 

257 

49.37 

000 

s 

7.13 

4.60 

0.38 

12.11 

000 

s 

7.03 

5aoo 

3,73 

60.76 

000 

N 

0.00 

45.30 

3.39 

48.69 

000 

N 

7.03 

4.70 

0.34 

12.07 

000 

N 

6.06 

52.05 

3.87 

61.98 

ooo 

N 

0.00 

46.54 

3.48 

50.02 

000 

N 

6.06 

5.51 

0.36 

11.96 

000 

N 

7,36 

52.52 

3.90 

63.78 

000 

N 

0.00 

45.30 

3.39 

48.69 

000 

N 

7.36 

722 

0.51 

15.09 

000 

N 

9.10 

49.78 

3.72 

62.60 

000 

N 

0.00 

45.30 

3.39 

48.69 

000 

N 

9.10 

4.48 

0.33 

13.91 

000 

N 

4.85 

4826 

3.61 

56.72 

000 

N 

0.00 

45.30 

3.39 

48.69 

000 

N 

4.85 

2.96 

022 

8.03 

000 

N 

4.90 

•723 

a72 

12.85 

000 

N 

029 

•2.07 

020 

2.56 

000 

N 

029 

•2X7 

020 

2.56 

000 

N 

029 

•1.64 

0.16 

2.09 

000 

N 

029 

•1.65 

0.16 

2.10 

000 

N 

029 

•120 

0.11 

1.60 

,         000 

N 

029 

•1.18 

0.11 

1.58 

000 

N 

029 

•2.54 

024 

3.07 

000 

N 

0.00 

0.00 

0.00 

0.00 

000 

0 

0.00 

0.00 

0.00 

0.00 

000 

0 

0.00 

0.00 

0.00 

0.00 

000 

0 

0.00 

0.00 

0.00 

0.00 

000 

0 

0.00 

0.00 

0.00 

0.00 

000 

0 

0.00 

0.00 

0.00 

0.00 

000 

0 

0.00 

0.00 

0.00 

0.00 

000 

0 

0.00 

0.00 

0.00 

0.00 

000 

0 

0.00 

0.00 

0.00 

0.00 

000 

0 

0.00 

0.00 

0.00 

0.00 

000 

0 

0.00 

0.00 

0.00 

0.00 

000 

0 

0.00 

0.00 

0.00 

0.00 

000 

0 

0.00 

0.00 

0.00 

0.00 

000 

0 

0.00 

0.00 

0.00 

aoo 

000 

0 

0.00 

0.00 

0.00 

0.00 

000 

0 

0.00 

0.00 

0.00 

0.00 

000 

0 

0.00 

0.00 

0.00 

0.00 

000 

0 

0.00 

0.00 

0.00 

0.00 

000 

0 

0.00 

0.00 

0.00 

0.00 

000 

0 

0.00 

0.00 

0.00 

0.00 

000 

0 

0.00 

0.00 

0.00 

0.00 

000 

0 

0.00 

0.00 

0.00 

0.00 

000 

0 

0.82 

6.32 

0.42 

7.56 

XXX 

N 

0.00 

6.05 

0.38 

6.43 

XXX 

N 

0.82 

027 

0.04 

1.13 

XXX 

N 

0.84 

9.99 

0.66 

11.49 

XXX 

N 

0.00 

953 

0.59 

10.12 

XXX 

N 

Up. 


•Ml  numatic  OPT  HCPCS  CopyngW  1993  Amancan  McdKa)  A&soaation. 
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ADDENDUM  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


HCPCS' 


MOO 


sta- 
tus 


93566 

26 

A 

93561 

A 

93561 

fc 

A 

93561 

26 

A 

93562 

A 

93562 

26 

A 

93562 

TO 

A 

93600 



A 

93600 

TC 

A 

93600 

26 

A 

93602 

A 

93602 

TC 

A 

93602 

26 

A 

93603 

A 

93603 

TC 

A 

93603 

26 

A 

93607 

A 

93607 

TC 

A 

93607 

26 

A 

93609 

TC 

A 

93609 

26 

A 

93609 

„ 

A 

93610 

A 

93610 

TC 

A 

93610 

26 

A 

93612 

A 

93612 

TC 

A 

93612 

26 

A 

93615 

A 

93615 

TC 

A 

93615 

26 

A 

93616 

... 

A 

93616 

TC 

A 

93616 

26 

A 

93618 

A 

93616 

TC 

A 

93618 

26 

A 

93619 

A 

93619 

TC 

A 

93619 

26 

A 

93620 

A 

93620 

TC 

A 

93620 

26 

A 

93621 

C 

93621 

TC 

C 

93621 

26 

A 

93622 

C 

93622 

TC 

C 

93622 

26 

A 

93623 

C 

93623 

TC 

C 

93623 

26 

A 

93624 

A 

93624 

TC 

A 

93624 

26 

A 

93631 

A 

93631 

TC 

A 

93631 

26 

A 

93640 

A 

93640 

TC 

A 

93640 

26 

A 

93641 

A 

93641 

TC 

A 

93641 

26 

A 

93642 

A 

93642 

TC 

A 

93642 

26 

A 

Descriplion 


Imaging,  catxjiac  cath 

CardMC  output  measurement . 
Cardiac  output  measurement . 
Cardtac  output  measurement . 
CartSac  outixit  measurement .. 
Cardiac  output  measurement .. 
Cardiac  output  measurement  „ 

Bundto  of  his  recordmg 

Bundto  of  his  recordmg 

Bundte  of  his  recording 

Intra-atriaJ  recording 

Intra-atrial  recordwig „.. 

Intra-atriai  recordmg  ^.. 

Rigfit  ventricular  recordkig  

RigW  ventricuiar  recording 

RigN  ventricular  recording 

Right  ventricular  recordmg 

Right  ventricular  reeordmg  . 

Right  ventricular  recording 

Mapping  of  tachycardia 

Mapping  of  tachycardia „.. 

Majjping  of  tachycardia 

Intra-atriai  pacing 

Intra-atrial  pacing ... 

Intra-atriai  pacing 

Intraventricular  pacing 

Intraventricular  pacing 

Intraventricular  pacing „ 

Esophageal  rec»rdk)g  _ 

Esopftageal  recording  

Esophageal  recording  

Esophageal  recording  

Esojshageal  recording  

Esophageal  recording  

Heart  rhythm  pacing „ 

Heart  rtiythm  pacing _ 

Heart  rhythm  pacing 

Electrophysiology  evaluation  ... 
Electrojjhysiology  evaluation  ... 
Electrojshysiology  evaluation ..., 
Electrophystologv  evaluation  ... 
Electrophysiology  evaluation  ..., 
Electrophysiology  evaluation .... 
Electrojjhystology  evaluation,.* 
Electrojjhystology  evaluation .... 
Electrophysiology  evaluatioo  .„, 
Electrophysiology  evaluation  .... 
Electrojshysiology  evaluation .... 
Electrophysiology  evaluation  .... 

Stimulation,  pacing  heart 

Stimulation,  pacing  heart 

Stimulation,  pacing  heart 

Electrophysiologic  study 

Electrophysiologic  study 

Electrophysiologic  study 

Heart  pacing,  mappirig 

Heart  pacing,  mappirig 

Heart  pacing,  mapping 

Evaluation  heart  device 

Evaluation  heart  device 

Evaluation  heart  device 

Electrophysiology  evaluation  .... 
ElectroJDhysiology  evaluation  .... 
Electrophysiology  evaluation  .... 
Electrophyaology  evaluation  .... 
Electrophysiology  evaluation  .... 
Electrophysiology  evaluation  .... 


Work 
RVUs 


0.84 
1.18 
0.00 
1.16 
0.37 
0.37 
0.00 
2.14 
0.00 
2.14 
2.14 
0.00 
2.14 
2.14 
0.00 
2.14 
3.30 
0.00 
3.30 
0.00 

10.18 

10.18 
3.05 
0.00 
3.05 
3.05 
0.00 
3.05 
1.00 
0.00 
1.00 
1.51 
0.00 
1.51 
4.31 
0.00 
4.31 
7.40 
0.00 
7.40 

11.72 
0.00 

11.72 
0.00 
0.00 

12.80 
0.00 
0.00 

12.88 
0.00 
0.00 
2.88 
4.86 
0.00 
4.86 
7.68 
0.00 
7.68 
3.56 
0.00 
3.56 
5.54 
0.00 
5.54 
4.94 
0.00 

4.94 


Practice 
expertse 
RVUs  2 


0.46 
1.27 
0.51 
0.76 
•0.77 
*0.47 
0.30 
•4.88 
1.88 
•3.00 
2.86 
1.07 
1.79 
3.83 
1.62 
2.21 
3.67 
1.44 
2.23 
2.62 
3.88 
6.50 
3.64 
1.30 
2.34 
3.93 
1.56 
2.37 
0.65 
0.30 
0.35 
1.68 
0.30 
1.38 
•9.51 
3.82 
•5.69 

•18.26 
7.42 

•10.84 

22.31 

8.63 

13.68 

0.00 

0.00 

15.11 

0.00 

0.00 

14.90 

0.00 

0.00 

2.81 

4.93 

1.91 

3.02 

11.75 

5.93 

5.82 

•13.96 

6.92 

•7.04 

•14.45 

6.92 

•7.53 

•14.30 

6.92 

•7.38 


Mat- 
practice 
RVUs 


0.07 
0.16 
0.07 
0.09 
0.10 
0.06 
0.04 
0.38 
0.14 
0.24 
0.22 
0.08 
0.14 
028 
0.12 
0.16 
0.28 
0.11 
0.17 
0.19 
0.28 
0.47 
0.27 
0.10 
0.17 
0.29 
0.12 
0.17 
0.04 
0.02 
0.02 
0.10 
0.02 
0.08 
0.72 
0.28 
0.44 
1.42 
0.55 
0.87 
1.57 
0.61 
0.96 
•0.00 
0.00 
1.12 
0.00 
0.00 
1.08 
0.00 
0.00 
OStO 
0.35 
0.14 
0.21 
1.39 
0.71 
0.68 
1.11 
0.49 
0.62 
1.11 
0.49 
0.62 
1.11 
0.49 
0.62 


Total 


1J7 
2.59 
0.58 
2.01 
1.24 
0.90 
0.34 
7.40 
2.02 
5.38 
5J22 
1.15 
4.07 
6.25 
1.74 
4.51 
7.25 
1.55 
5.70 
2.81 

14.34 

17.15 
6.96 
1.40 
5.56 
7.27 
1.68 
5.59 
1.69 
0.32 
1.37 
3.29 
0.32 
2.97 

14.54 
4.10 

10.44 

27.08 
7.97 

19.11 

35.60 
9.24 

26.36 
0.00 
0.00 

29.03 
0.00 
0.00 

28.86 
0.00 
0.00 
5.89 

10.14 
2.05 
8.09 

20.82 
6.64 

14.18 

18.63 
7.41 

11.22 

21.10 
7.41 

13.69 

20.35 
7.41 

12.94 


Global 
period 


XXX 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 


Up- 
date 


OOOlN 


N 

n 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


HCPCS' 


93650 
93650 
93650 
93651 
93652 
93660 
93660 
93660 
93720 
93721 
93722 
93724 
93724 
93724 
93731 
93731 
93731 
93732 
93732 
93732 
93733 
93733 
93733 
93734 
93734 
93734 
93735 
93735 
93735 
93736 
93736 
93736 
93737 
93737 
93737 
93738 
93738 
93738 
93740 
93740 
93740 
93760 
93762 
93770 
93770 
93770 
93784 
93786 
93788 
93790 
93797 
93798 
93799 
93799 
93799 
93875 
93875 
93875 
93880 
93880 
93880 
93882 
93882 
93882 
93886 
93886 
93886 


MOO 


TC 
26 


26 
TC 


TC 
26 


TC 
26 
26 


TC 
TC 


26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


26 
TC 


TC 
26 


TC 
26 
26 


TC 
TC 


26 


Sta- 
tus 


A 
D 
D 
A 
A 
C 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
N 
N 
A 
A 
A 
N 
N 
N 
N 
A 
A 
G 
C 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


Ablate  heart  dysftiythm  focus  .... 
Ablate  heart  ctysitiyttwn  focus  .... 
Ablate  heart  dysrhythm  focus  .... 
At)late  heart  dysitiyttim  focus  .... 
Ablate  heart  dysrhythm  focus  .... 

Tilt  table  evaluation 

Tilt  table  evaluation 

Tift  table  evaluation 

Total  body  plethysmography 

PlettTysnx»graphy  tracing 

Plethysmography  report 

Analyze  pacemaker  system 

Analyze  pacemaker  system 

Analyze  pacemaker  system 

Analyze  pacemaker  system 

Analyze  pacemaker  system 

Analyze  pacemaker  system 

Analyze  pacemaker  system 

Analyze  pacemaker  system 

Analyze  pacemaker  system 

Telephorw  analysis,  pacemaker 
Telephone  analysis,  pacemaker 
Telephone  analysis,  pacemaker 

Analyze  pacemaker  system 

Analyze  pacemaker  system  

Analyze  pacemaker  system 

Analyze  pacemaker  system 

Analyze  pacemaker  system 

Analyze  pacemaker  system  

Telephone  analysis,  pacemaker 
Telephone  analysis,  pacemaker 
Telephone  arwlysis,  pacemaker 

Analyze  cardio/defibrillator 

Analyze  cardkVdefitxillator 

Analyze  cardio/defibrillator 

Analyze  cardio/defil)rillator 

Analyze  cardio/defitxillator 

Analyze  cardio/defibrillator 

Temperature  gradient  studies  .... 
Temperature  gradient  studies  .... 
Temperature  gradient  studies  .... 

Cephalic  thermogram 

Peripheral  thermogram 

Measure  venous  pressure 

Measure  venous  pressure 

Measure  verxxis  pressure 

Ambulatory  bp  monitoring 

AmtHJlatory  bp  recording .. 

Ambulatory  tip  analysis  

Review/report  bp  recording 

Cardiac  rehab 

Cardiac  rehab/monitor 

Cardiovascular  procedure  

Cardiovascular  procedure 

Cardiovascular  procedure  

Extracranial  study 

Extracranial  study 

Extracraniail  study 

Extracranial  study „ 

Extracranial  study 

Extracranial  study 

Extracranial  study 

Extracranial  study 

Extracranial  study 

Intracranial  study 

Intracranial  study 

Intracranial  study 


Work 
RVUs 


0.63 
0.00 
0.00 
6.43 
7.88 
0.00 
1.91 
0.00 
0.17 
0.00 
0.17 
4.94 
0.00 
4.94 
0.46 
0.00 
0.46 
0.86 
0.86 
0.00 
0.00 
0.17 
0.17 
0.38 
0.00 
0.38 
0.51 
0.00 
0.51 
0.15 
0.00 
0.15 
0.45 
0.00 
0.45 
0.93 
0.00 
0.93 
0.16 
0.00 
0.16 
0.00 
0.00 
0.16 
0.00 
0.16 
0.00 
0.00 
0.00 
0.00 
0.18 
0.28 
0.00 
0.00 
0.00 
0.22 
0.00 
022 
0.61 
0.00 
0.61 
0.30 
0.30 
0.00 
0.00 
0.92 
0.92 


Practica 
expense 

RVUs  2 


•16.18 
0.00 
0.00 
1&03 
1&03 
0.00 
1.46 
0.00 
•0.96 
0.68 
•028 
6.73 
3.82 
2.91 
0.80 
0.48 
0.32 
0.42 
0.92 
0.50 
0.70 
•0.94 
•024 
0.64 
0.33 
0.31 
0.85 
0.42 
0.43 
•0.86 
0.61 
•025 
0.75 
0.48 
027 
0.89 
0.50 
0.39 
0.45 
0.15 
0.30 
0.00 
0.00 
020 
0.03 
0.17 
0.00 
0.00 
0.00 
0.00 
0.30 
0.48 
0.00 
0.00 
0.00 
•1.53 
1.06 
•0.47 
3.83 
3.37 
0.46 
023 
3.60 
3.37 
3.37 
4.06 
0.69 


Ma^ 

practice 

RVUs 


1.35 
0.00 
0.00 
1.35 
1.35 
0.00 
0.17 
0.00 
0.10 
0.07 
0.03 
0.50 
028 
022 
0.07 
0.04 
0.03 
0.04 
0.08 
0.04 
0.06 
0.08 
0.02 
0.06 
0.03 
0.03 
0.08 
0.04 
0.04 
0.09 
0.06 
0.03 
0.06 
0.04 
0.02 
0.07 
0.04 
0.03 
0.04 
0.01 
0.03 
0.00 
0.00 
0.02 
0.00 
0.02 
0.00 
0.00 
0.00 
0.00 
0.02 
0.04 
0.00 
0.00 
0.00 
0.18 
0.12 
0.06 
0.43 
0.38 
0.05 
0.03 
0.41 
0.38 
0.38 
0.46 
0.08 


Total 


28.16 
0.00 
0.00 
35.81 
3726 
0.00 
3.54 
0.00 
123 
0.75 
0.48 
12.17 
>.10 
8.07 
1.33 
0.52 
0.81 
1.32 
1.86 
0.54 
0.76 
1.19 
0.43 
1.08 
0.36 
0.72 
1.44 
0.46 
0.98 
1.10 
0.67 
0.43 
126 
0.52 
0.74 
1.89 
0.54 
1.35 
0.65 
0.16 
0.49 
0.00 
0.00 
0.38 
0.03 
0.35 
0.00 
0.00 
0.00 
0.00 
0.50 
0.80 
0.00 
0.00 
0.00 
1.93 
1.18 
0.75 
4.87 
3.75 
1.12 
0.56 
4.31 
3.75 
3.75 
5.44 
1.69 


Gtotoal 
period 


000 
000 
000 

OM 
000 
000 
000 

000 
XXX 
XXX 
XXX 
000 
000 
000 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
000 
000 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


up- 
date 


'  All  numeric  CPT  HCPCS  Copyright  1993  Amenc»i  Medical  Association. 
> '  Indicates  reduction  of  Practice  Expense  RVUs  as  a  result  of  OBRA  1993. 
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HCPCS' 


MOO 


sta- 
tus 


Description 


oik 
'Us 

Practice 

expense 

RVUs? 

Mat- 
practice 
RVUs 

Total 

Global 
period 

Up- 
date 

0.75 

3.72 

0.42 

4.89 

XXX 

N 

0.75 

0.35 

0.04 

1.14 

XXX 

N 

0.00 

3.37 

0.38 

3.75 

XXX 

N 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.22 

•1.44 

0.19 

1.85 

XXX 

N 

0.00 

1.11 

0.14 

125 

XXX 

N 

0.22 

•0.33 

0.05 

0.60 

XXX 

N 

0.41 

•0.63 

0.09 

1.13 

XXX 

N 

0.41 

•2.73 

0.35 

3.49 

XXX 

N 

0.00 

2.10 

0.26 

2.36 

XXX 

N 

0.00 

2.29 

0.29 

2.58 

XXX 

N 

0.45 

•2.97 

0.39 

3.81 

XXX 

N 

0.45 

•0.68 

0.10 

1.23 

XXX 

N 

0.61 

3.83 

0.43 

4.87 

XXX 

N 

0.00 

3.37 

0.38 

3.75 

XXX 

N 

0.61 

0.46 

0.05 

1.12 

XXX 

N 

0.30 

3.60 

0.41 

4.31 

XXX 

N    ■ 

0.00 

3.37 

0.38 

3.75 

XXX 

N 

0.30 

0.23 

0.03 

0.56 

XXX 

N 

0.51 

3.75 

0.42 

4.68 

XXX 

N 

0.00 

3.37 

0.38 

3.75 

XXX 

N 

0.51 

0.38 

0.04 

0.93 

XXX 

N 

0.25 

3.56 

0.40 

4.21 

XXX 

N 

0.00 

3.37 

0.38 

3.75 

XXX 

N 

0.25 

0.19 

0.02 

0.46 

XXX 

N 

0.35 

•1.50 

0.19 

2.04 

XXX 

N 

0.00 

1.05 

0.13 

1.18 

XXX 

N 

0.35 

•0.45 

0.06 

0.86 

XXX 

N 

0.71 

3.91 

0.45 

5.07 

XXX 

N 

0.00 

3.37 

0.38 

3.75 

XXX 

N 

0.71 

0.54 

0.07 

1.32 

XXX 

N 

0.36 

3.64 

0.41 

4.41 

XXX 

N 

0.00 

3.37 

0.38 

3.75 

XXX 

N 

0.36 

0.27 

0.03 

0.66 

XXX 

N 

1.88 

4.15 

0.47 

6.50 

XXX 

N 

0.00 

3.37 

0.38 

3.75 

XXX 

N 

1.88 

0.78 

0.09 

2.75 

XXX 

N 

0.96 

3.75 

0.42 

5.13 

XXX 

N 

0.00 

3.37 

0.38^ 

3.75 

XXX 

N 

0.96 

0.38 

0.04 

1.38 

XXX 

N 

0.66 

3.88 

0.44 

5.00 

XXX 

N 

0.00 

3.37 

0.38 

3.75 

XXX 

N 

0.68 

0.51 

0.06 

125 

XXX 

N 

0.35 

3.63 

0.41 

4.39 

XXX 

N 

0.00 

3.37 

0.38 

3.75 

XXX 

N 

0.35 

026 

0.03 

0.64 

XXX 

N 

1.84 

4.20 

0.45 

6.49 

XXX 

N 

0.00 

3.37 

0.38 

3.75 

XXX 

N 

1.84 

0.83 

0.07 

2.74 

XXX 

N 

0.65 

3.50 

0.39 

4.54 

XXX 

N 

0.00 

3.10 

0.36 

3.46 

XXX 

N 

0.65 

0.40 

0.03 

1.08 

XXX 

N 

0.17 

0.68 

0.05 

0.90 

XXX 

N 

0.00 

0.40 

0.03 

0.43 

XXX 

N 

0.17 

0.28 

0.02 

0.47 

XXX 

N 

0.31 

1.28 

0.09 

1.68 

XXX 

N 

0.00 

0.90 

0.06 

0.96 

XXX 

N 

0.31 

0.38 

0.03 

0.72 

XXX 

N 

0.61 

1.79 

0.13 

2.53 

XXX 

N 

0.00 

1.41 

0.10 

1.51 

XXX 

N 

0.61 

0.38 

0.03 

1.02 

XXX 

N 

0.11 

0.20 

0.02 

0.33 

XXX 

N 

93888 

93888 

93888 

93920 

93920 

93920 

93921 

93921 

93921 

93922 

93922 

93922 

93923 

93923 

93923 

93924 

93924 

93924 

93825 

93825 

93925 

93926 

93826 

93926 

93830 

93830 

93930 

93931 

93831 

93931 

93965 

93965 

93965 

93970 

93970 

93970 

93971 

93971 

93971 

93975 

93975 

93975 

93976 

93976 

93976 

93978 

93978 

93978 

93979 

93979 

93979 

93960 

93960 

93960 

93981 

93981 

93981 

94010 

94010 

94010 

94060 

94060 

94060 

94070 

94070 

94070 

94150 


26 
TC 


TC 
26 


TC 
26 


TC 
26 

26 


TC 
TC 


26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 

fc" 

26 

fc" 

26 

fc" 

26 


TC 
26 


TC 
26 

fc" 

26 

fc" 

26 

fc" 

26 

fc 

26 


A 
A 
A 
D 
D 
D 
D 
D 
D 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Infracranial  study  .._ 

Irfracrarual  study  ^ 

Infracranial  study 

Upper  extrefnity  study  ... 
Upper  extremity  study  ... 
Upper  extremity  study  ... 
LoiMer  extremity  study  ... 
Lower  ektren^  study  ... 
Lower  extremity  study  ... 

Extremity  study 

Extremity  study 

Extremity  study 

Extremity  study 

Extremity  study „, 

Extremity  study 

Extremity  study 

Extremity  study 

Extremity  study 

Low^er  extremity  study  .. 
Lower  extremity  study  .. 
Lower  extremity  study  .. 
Lower  extremity  study  .. 
Lower  extremity  study  .. 
Lower  extremity  study  .. 
Upper  extremity  study  .. 
Upper  extremity  study  .. 
Upper  extremity  study  .. 
Upper  extremity  study  .. 
Upper  extremiy  study  .. 
Upper  extremity  study  .. 

Extremity  study 

Extremity  study 

Extremity  study 

Extremity  study 

Extremity  study 

Extremity  study 

Extremity  study 

Extremity  study 

Extremity  study 

Vascular  study „ 

Vascular  study 

Vascular  study 

Vascular  study 

Vascular  study 

Vascular  study , 

Vascular  study 

Vasctiar  study 

Vascular  study 

Vascular  study 

Vascular  study 

Vascular  study 

Penile  vascular  study  ... 
Penile  vascular  study  ... 
Pente  vascular  study  ... 
Penie  vascular  study  ... 
Penile  vascular  study  ... 
Penile  vascular  study  ... 
Breattvng  capacity  test  . 
Breathing  capacity  test  . 
Breattwig  capacity  test  . 
Evaluation  of  wtieezing 
Evaluation  of  wheezir>g 
Evaluation  of  wtieezirig 
Evaluation  of  wt)eezir)g 
Evaluation  of  wheezing 
Evaluation  of  wtieezing 
Vital  capacity  test  .„ 


<  M  numahc  OPT  HCI>CS  CopyrtgM  1993  ArrwhcMi  Mncfc^  Aasooalion. 
' '  Indicain  raducfeon  o»  Praclic*  Expam*  RVUs  as  a  rasuN  o«  OBRA  1993. 
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HCPCSi 


94150 
94150 
94160 
94160 
94160 
94200 
94200 
94200 
94240 
94240 
94240 
94250 
94250 
94250 
94260 
94260 
94260 
94350 
94350 
94350 
94360 
94360 
94360 
94370 
94370 
94370 
94375 
94375 
94375 
94400 
94400 
94400 
94450 
94450 
94450 
94620 
94620 
94620 
94640 
94642 
94650 
94651 
94652 
94656 
94657 
94660 
94662 
94664 
94665 
94667 
94668 
94680 
94680 
94680 
94681 
94681 
94681 
94690 
94690 
94690 
94720 
94720 
94720 
94725 
94725 
94725 
94750 


MOD 


TC 
26 


TC 
26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 


TC 
26 


TC 


26 
TC 


26 
TC 

26 
TC 


26 
TC 


26 
TC 


Sta- 
tus 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


Vital  capacity  test 

VitaJ  capacity  test 

Vital  capacity  screening  

Vital  capacity  screening  

Vital  capacity  screening  „.. 

Lung  function  test  (mbc/mw)  .. 
Lung  function  test  (mtjc/mw)  .. 
Lung  fuTKtion  test  (mbc/mw)  .. 

Residual  lung  capacity 

Residual  lung  capacity 

Residual  lung  capacity , 

Expired  gas  collection 

Expired  gas  collection 

Expired  gas  collection  

Thoracic  gas  volume 

Thoracic  gas  volume 

Thoracic  gas  volume 

Lung  nitrogen  washout  curve  . 
Lung  nitrogen  washout  curve  . 
Lung  nitrogen  washout  curve  . 
Measure  airflow  resistance  .... 
Measure  airflow  resistance  .... 
Measure  airflow  resistance  .... 
Breath  ain*^ay  closing  volume 
Breath  airway  closing  volume 
Breath  airway  closing  volume 
Respiratory  flow  volume  loop  . 
Respiratory  flow  volume  loop  . 
Respiratory  flow  volume  loop  . 
CO2  breathing  response  curve 
CO2  breathing  response  curve 
CO2  breathing  response  curve 

Hypoxia  response  curve 

Hypoxia  response  curve 

Hypoxia  response  curve 

Pulmonary  stress  testing 

Pulmonary  stress  testing 

Pulmonary  stress  testing 

Ainway  inhalation  treatment  .... 
AerosijI  inhalation  treatment  .. 

Pressure  breathing  (ippb) 

Pressure  breathing  (ippb) 

Pressure  breathing  (ippb) 

Initial  ventilator  mgmt 

Cont.  ventilator 

Pos  airway  pressure,  cpap 

Neg  pressure  ventilation,  cnp 
Aerosol  or  vapor  intialations  .. 
Aerosol  or  vapor  inhalations  .. 

Chest  wall  manipulation  

Chest  wall  manipulation  

Exhaled  air  analysis:  O2 

Exhaled  air  analysis:  O2 

Exhaled  air  analysis:  O2 

Exhaled  air  analysis:  O2.  CO2 
Exhaled  air  analysis:  O2.  CO2 
Exhaled  air  analysis:  O2.  CO2 

Exhaled  air  analysis  

Exhaled  air  analysis  .. 

Exhaled  air  analysis  

Monoxide  diffusing  capacity  ... 
Monoxide  diffusing  capacity  ... 
Morx>xide  diffusing  capacity  ... 
Membrane  diffusion  capacity  . 
Membrane  diffusion  capacity  . 
Membrane  diffusion  capacity  . 
Pulmonary  compliance  study  . 


Work 
RVUs 


0.00 

0.11 

0.18 

0.00 

0.18 

0.00 

0.11 

0.11 

0.00 

026 

026 

0.00 

0.11 

0.11 

0.00 

0.13 

0.13 

0.00 

026 

0.26 

0.00 

0.26 

026 

0.00 

026 

0.26 

0.00 

0.31 

0.31 

0.00 

0.40 

0.40 

0.00 

0.40 

0.40 

0.89 

0.00 

0.89 

0.00 

0.00 

0.00 

0.00 

0.00 

1.23 

0.84 

0.77 

0.77 

0.00 

0.00 

0.00 

0.00 

0.00 

026 

026 

0.00 

020 

020 

0.00 

0.07 

0.07 

0.00 

026 

026 

0.00 

0.26 

026 

0.00 


Practice 
expense 
RVUs  2 


0.08 
0.12 
0.37 
0.18 
0.19 
024 
•0.40 
•0.16 
0.66 
0.89 
023 
0.13 
•027 
•0.14 
0.53 
•0.76 
•023 
0.53 
0.74 
021 
0.93 
1.12 
0.19 
026 
0.40 
0.14 
0.47 
0.68 
021 
0.30 
0.78 
0.48 
0.37 
0.61 
0.24 
2.08 
1.37 
0.71 
0.39 
0.00 
0.37 
0.36 
0.41 
1.14 
0.63 
0.72 
0.30 
0.51 
0.47 
0.56 
0.34 
0.50 
0.83 
0.33 
1.33 
•1.72 
•0.39 
0.52 
0.57 
0.05 
0.81 
1.04 
023 
1.68 
1.86 
0.18 
0.56 


Mal- 
practice 
RVUs 


0.01 

0.01 

0.02 

0.01 

0.01 

0.02 

0.03 

0.01 

0.05 

0.07 

0.02 

0.01 

0.02 

0.01 

0.04 

0.06 

0.02 

0.04 

0.05 

0.01 

0.06 

0.07 

0.01 

0.02 

0.03 

0.01 

0.03 

0.04 

0.01 

0.06 

0.19 

0.13 

0.03 

0.05 

0.02 

0.15 

0.10 

0.05 

0.03 

0.00 

0.03 

0.03 

0.08 

0.12 

0.05 

0.06 

0.02 

0.04 

0.05 

0.05 

0.03 

0.07 

0.10 

0.03 

0.13 

0.17 

0.04 

0.04 

0.04 

0.00 

0.06 

0.08 

0.02 

0.13 

0.14 

0.01 

0.04 


Total 


0.09 
024 
0.57 
0.19 
0.38 
0.26 
0.54 
028 
0.71 
122 
0.51 

-au 

0:40 

026 

0.57 

0.95 

0.38 

0.57 

1.05 

0.48 

0.99 

1.45 

0.46 

0.28 

0.69 

0.41 

0.50 

1.03 

0.53 

0.36 

1.37 

1.01 

0.40 

1.06 

0.66 

3.12 

1.47 

1.65 

0.42 

0.00 

0.40 

0.39 

0.49 

2.49 

1.52 

1.55 

1.09 

0.55 

0.52 

0.61 

0.37 

0.57 

1.19 

0.62 

1.46 

2.09 

0.63 

0.56 

0.68 

0.12 

0.87 

1.38 

0.51 

1.81 

2.26 

0.45 

0.60 


Gkibal 
perkxj 


Up- 
date 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 


'  All  numeric  OPT  HCPCS  Copyrigtil  1993  Amancan  Medical  Association. 
>*  Indicates  reduction  ol  Practice  Expense  RVUs  as  a  result  of  OBRA  1993. 
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HCPCS' 


mod 


94750 

94750 

94760 

94761 

94762 

94770 

94770 

94770 

94772 

94772 

94772 

94799 

94799 

94799 

95004 

95010 

95015 

95024 

95027 

95028 

95040 

95041 

95042 

95043 

95044 

95050 

95051 

95052 

95056 

95060 

95065 

95070 

95071 

95075 

95078 

95105 

95115 

95117 

95120 

95125 

95130 

95131 

95132 

95133 

95134 

95135 

95140 

95144 

95145 

95146 

95147 

95148 

95149 

95150 

95155 

95165 

95170 

95180 

95199 

95805 

95605 

95805 

95807 

95807 

95807 

95808 

95808 


26 


TC 


26 

TC 


26 

26 
TC 


TC 
26 


TC 
26 


Sta- 
tus 


TC 


A 

A 

A 

A 

A 

A 

A 

A 

C 

C 

C 

C 

C 

C 

A 

A 

A 

A 

A 

A 

D 

D 

D 

D 

A 

D 

D 

A 

A 

A 

A 

A 

A 

A 

A 

D 

A 

A 

X 

X 

X 

X 

X 

X 

X 

D 

D 

X 

X 

X 

X 

X 

X 

D 

D 

X 

X 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 


Deschption 


Putmonary  compttance  study  

Pulmonary  compliance  study  — 

Measure  blood  oxygen  level 

Measure  titood  oxygen  level 

Measure  blood  oxygen  level 

Extwled  cartxxi  dioxide  test 

Exhaled  cartx>n  dnxide  test 

Extialed  cartxMi  dioxide  test 

Breatti  recording,  infant 

Breath  recording,  miarH 

Breath  recording,  infant 

Pulmonary  servtce/procedure 

Pulmonary  service/procedure  — 

Pulmor^ry  servic&'procedure 

Allergy  skin  tests  — 

Sensitivity  skin  tests 

Sensitivity  skm  tests _..^.... 

ANergy  skin  tests  

Skin  end  point  titration  

Allergy  skin  tests  »_ 

Allergy  patch  tests,  1-10 

AMergy  patch  tests,  1 1-20 ..., 

Allergy  patch  tests.  21-30  .„ 

Allergy  patch  tests,  over  30  

Allergy  patch  tests 

Photo  patch  tests,  1-10 

Photo  patch  tests,  over  10 

Photo  patch  test 

Ptxitosensitivlty  tests 

Eye  allergy  tests 

Nose  allergy  test  

Bronchtal  allergy  tests  

Bronchial  allergy  tests „ 

Ingestion  challenge  test  

Provocative  testing 

Allergy  patient  counseling  

Immunotherapy,  one  injection 

Immurwtherapy  injections  

Immunotherapy,  single  arrtigen  .. 
Immunotherapy,  n^any  antigens  . 
Immunottierapy,  insect  venom  ... 
ImnHJnotherapy,  insect  verxxns  . 
Immunotherapy,  Insect  venoms  . 
Immunotherapy,  insect  venoms  , 
Imnxjnotherapy,  insect  venoms  . 
Immunottierapy,  one  antigen  ...., 
Immurwtherapy,  many  antigen* , 

Antigen  therapy  services 

Antigen  therapy  services -..., 

Antigen  ttierapy  services 

Antigen  therapy  services 

Antigen  therapy  services 

Antigen  ttierapy  services  ...- 

Antigen  ttierapy  services 

Antigen  therapy  services 

Antigen  ttierapy  servk»s 

Antigen  therapy  services 

Rapid  desensitization  

Allergy  immurx)k)gy  services  . 

Mulbpie  sleep  laterKy  test 

Multiple  sleep  latency  test 

Multiple  sleep  latency  test 

Sleep  study „ 

Sleep  study 

Sleep  study _.» . 

Polysomr>ography.  1-3 

Polysomnography,  1-3 


Work 
RVUs 


Practice 
exper^e 
RVUs  2 


0.23 

023 

0.00 

0.00 

0.00 

0.00 

0.20 

0.20 

0.00 

O.OO 

0.00 

0.00 

0.00 

0.00 

0.00 

0.15 

0.15 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.96 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

2.03 

0.00 

1.90 

0.00 

1.90 

1.68 

0.00 

1.68 

2.75 

0.00 


Mal- 
practice 
RVUs 


0.84 

0.28 

0.25 

0.65 

1.09 

0.29 

0.40 

0.11 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.09 

0.11 

0.11 

0.14 

0.14 

0.22 

0.00 

0.00 

0.00 

0.00 

0.19 

0.00 

0.00 

0.24 

0.17 

0.33 

0.19 

2.19 

2.81 

1.99 

024 

0.00 

0.43 

0.68 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.14 

0.00 

5.57 

5.00 

0.57 

6.84 

5.00 

1.84 

6.84 

5.00 


Total 


0.06 

0.02 

0.02 

0.06 

0.10 

0.08 

0.11 

0.03 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.01 

0.01 

0.01 

0.01 

0.01 

0.01 

0.00 

000 

0.00 

0.00 

0.01 

0.00 

0.00 

0.01 

0.01 

0.02 

0.01 

0.02 

0.02 

0.02 

0.02 

0.00 

0.02 

0.02 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.01 

0.00 

0.45 

0.38 

0.07 

0.52 

0.38 

0.14 

0.52 

0.38 


Gtobal 
period 


1.13 
0.53 
0.27 
0.71 
1.19 
0.37 
0.71 
0.34 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.10 
027 
027 
0.15 
0.15 
0.23 
0.00 
0.00 
0.00 
0.00 
0.20 
0.00 
0.00 
0.25 
0.18 
0.35 
020 
221 
2.83 
2.97 
026 
0.00 
0.45 
0.70 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
2.18 
0.00 
7.92 
5.38 
2.54 
9.04 
5.38 
3.66 
10.11 
5.38 


Up- 
date 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 


N 

N 

N 

N" 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

0 

0 

0 

0 

N 

0 

0 

N 

N 

N 

N 

N 

N 

N 

N 

0 

N 

N 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 
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0 

0 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 
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HCPCS ' 


'  AH  numartc  CPT  HCPCS  CopyngM  1993  Amancan  Medical  Associahon. 
> '  Indicates  nduciion  of  Practice  Ejipense  RVUs  as  a  resolt  of  06RA  1993. 


9S808 
96610 
96810 
968T0 
95816 
968t6 
96616 
958T7 
958T7 
968T7 
96819 
966T9 
B6819 


MOO 


96822 

95823 

96823 

95823 

196824 

^5824 

95824 

|95826 

195826 

195826 

95827 

95827 

95827 

195828 

|95826 

195828 

195829 

95829 

95829 

195830 

j  95831 

!  95832 

95833 

95834 

95842 

95842 

96842 

95851 

95852 

95857 

95858 

95856 

96858 

95860 

95860 

96860 

96861 

95861 

96a&1 

96863 

96863 

96863 

96864 

96364 

96864 

95867 

96867 

96867 

96868 


26 
26 


TC 
TC 


26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


Sta- 
tus 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

D 

D 

D 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Polysomnography,  1-3 

Polysomnography,  4  or  more 

Polysomnography,  4  or  more 

Polysomnography.  4  or  more 

Electroencephatogram  (eeg) , 

Etectroencejrfiakjgram  (eeg)  

Electroencei}hak)gram  (eeg) 

Electroencephatogram  (eeg) 

Electroencephalogram  (eeg) 

Electroencephakjgram  (eeg)  

Electroencephalogram  (eeg)  

Electroencephatogram  (eeg) 

Electroencephatogram  (e^ 

Portable  eeg 

Poftable  eeg 

Portable  eeg  

Sleep  electroencephalogram 

Sleep  electroencephalogram 

Sleep  electroencephatogram 

Activation  eeg 

Activatton  eeg _...„ 

Activation  eeg 

Electroencephatography 

Electroencephalography 

Electroencephatography 

Depth  electroencephatogram 

Depth  electroencephalogram  ...... 

Depth  electroencephatogram 

Nfgtit  electroencephalogram  

Night  electroencephalogram 

Night  electroencephalogram  

Polysomnography 

Polysomno^aphy 

Polysomnography „ , 

Surgery  electrocorttoogram 

Surgery  electrocortlcogram  ...., 

Surgery  electrocortlcogram  

Insert  electrodes  for  eeg  

Limb  muscle  testing,  manuaf  

Hand  muscle  testing,  manual 

Body  muscle  testing,  marKiai 

Body  rTHisdc  testing,  manual 

Muscle  testing,  electrical 

Muscle  testing,  electrtoal  .~ 

Muscle  testing,  electrical 

Range  of  motion  measurements 
Range  of  motion  measurements 

Tensilon  test  

Tensiton  test  &  myogram  

Tensilon  test  &  myogram 

Tensiton  test  &  myogram  „ 

Muscle  test,  one  limb  

Muscle  test,  one  Hmb  

Muscle  test,  one  Hmb 

Muscle  test,  two  limbs 

Muscle  test,  two  Hmbs 

Muscle  test,  two  Imbs «„.... 

Muscle  test,  3  hmbs  „ 

Muscle  test.  3  limbs  

Muscle  test  3  limbs  „ 

Muscle  test,  4  limbs 

Muscle  test,  4  limbs  

Muscle  test,  4  Hmbs  

Muscle  test,  head  or  neck 

Muscle  test,  head  or  neek 

Muscle  test,  head  or  neek 

Muscle  test,  head  or  neek 


xk 
lOs 

Practice 
expense 
RVUs  2 

Mal- 
practice 
RVUs 

Tetal 

Gtobal 
period 

date 

2.75 

.  1.84 

ai4 

4.73 

XXX 

M 

2.75 

1.84. 

0.14 

4J3 

XXX 

N 

2.75 

6.84 

0.52 

lait 

XXX 

N 

0.00 

5.00 

0.38 

538 

XXX 

N 

0.00 

127 

aio 

1J7 

XXX 

N 

1.09 

1.55 

ai3 

2.77 

XXX 

H 

1.09 

028 

0.03 

1.40 

XXX 

H 

1.09 

2.16 

ai8 

3.43 

XXX 

H 

0.00 

1.88 

ai5 

2Ja 

XXX 

N 

1.09 

028 

ao3 

1.40 

XXX 

H 

1.09 

1.78 

0.14 

3J)t 

XXX 

N 

0.00 

127 

ato 

J-37 

XXX 

N 

1.09 

0.51 

0.04 

V64 

XXX 

N 

1.09 

2.46 

ai9 

3.74 

XXX 

M 

0.00 

1.88 

ai5 

2J03 

XXX 

M 

1.09 

0.58 

0.04 

1.7T 

XXX 

N 

1.09 

2.31 

a  18 

358 

XXX 

N 

aoo 

1.74 

a  14 

1.88 

XXX 

H 

1.09 

a57 

ao4 

1J0 

XXX 

N 

2-92 

228 

ai8 

538 

XXX 

N 

0.00 

1.64 

ai3 

1.77 

XXX 

N 

252 

a64 

ao5 

3.6t 

XXX 

N 

0.75 

0.99 

ao7 

131 

XXX 

N 

ojoa 

a40 

0.03 

0.43 

XXX 

H 

0.75 

0.59 

0.04 

138 

XXX 

H 

121 

1.38 

aio 

2.69 

XXX 

H 

0.00 

aTQ 

ao5 

0J5 

XXX 

H 

121 

0.68 

0.05 

1.94 

XXX 

H 

1.09 

3.09 

024 

4.42 

XXX 

H 

0.00 

2.20 

0.17 

237 

XXX 

H 

1.09 

a89 

ao7 

2.05 

XXX 

H 

0.00 

0.00 

aoo 

OM 

XXX 

0 

0.00 

aoo 

aoo 

0.00 

XXX 

0 

O.OQ 

aoo 

aoo 

0.00 

XXX 

0 

628 

a59 

ao5 

6.92 

XXX 

N 

aoo 

ai4 

0.02 

ai6 

XXX 

N 

628 

0.45 

0.03 

6.76 

XXX 

N 

1.72 

0.79 

0.07 

2.58 

XXX 

N 

0.28 

a29 

0.03 

0.60 

XXX 

N 

029 

025 

ao2 

0.56 

XXX 

N 

0.48 

a3s 

a(K 

0.91 

XXX 

N 

0.61 

a62 

ao6 

129 

XXX 

N 

0.55 

0.61 

ao6 

122 

XXX 

N 

0.00 

ai9 

ao2 

021 

XXX 

N 

0.55 

a42 

ao4 

1.01 

XXX 

N 

028 

024 

aa2 

0.54 

XXX 

N 

0.19 

ai5 

ao2 

0.36 

XXX 

N 

0J54 

asi 

0.04 

1.09 

XXX 

N 

1.58 

1.03 

aoo 

2.70 

XXX 

N 

0.00 

a38 

0.04 

0.42 

XXX 

N 

1.58 

aes 

ao5 

228 

XXX 

N 

0.97 

l.TO 

ao9 

2.16 

XXX 

N 

0.00 

0.36 

aoa 

0.39 

XXX 

N 

0.97 

0.74 

ao6 

1.77 

XXX 

N 

1.56 

1.99 

ai6 

3.71 

XXX 

N 

OJOO 

0.71 

ao6 

a77 

XXX 

N 

1.56 

128 

aio 

2.94 

XXX 

N 

1.89 

2.33 

ai8 

4.40 

XXX 

N 

0.00 

0.90 

0.07 

0.97 

XXX 

N 

1.89 

1.43 

an 

3.43 

XXX 

N 

2.01 

3.49 

027 

5.77 

XXX 

N 

0.00 

1.72 

ai3 

1.85 

XXX 

N 

2.01 

1.77 

0.14 

3.92 

XXX 

N 

0.63 

1.15 

ao9 

1.87 

XXX 

N 

o:oo 

056 

0.04 

0.60 

XXX 

N 

0.63 

a59 

ao5 

127 

XXX 

N 

1.52 

1.94 

ai5 

t         3.61 

XXX 

H 

<  Al  numenc  CPT  HCPCS  Copyright  1993  American  Medictf  Association. 
>' Indicates  reduction  o«  Practic*  Expense  RVUs  as  a  result  o>f  OBAA  1990 
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HCPCSi 


MOO 


sta- 
tus 


Description 


'Us 

Practice 
expense 
RVUs  2 

Mat- 
practice 
RVUs 

Total 

Global 
period 

Up- 
date 

0.00 

0.67 

0.05 

0.72 

XXX 

N 

1.52 

1.27 

0.10 

2.89 

XXX 

N 

0.37 

0.53 

0.05 

0.95 

XXX 

N 

0.00 

0.20 

0.02 

022 

XXX 

N 

0.37 

0.33 

0.03 

0.73 

XXX 

N 

1.S2 

1.27 

0.11 

2.90 

XXX 

N 

0.00 

0.58 

0.05 

0.63 

XXX 

N 

1.52 

0.69 

0.06 

227 

XXX 

N 

0.00 

0.38 

0.06 

0.44 

XXX 

N 

1.35 

0.22 

0.04 

1.61 

XXX 

N 

1.35 

0.60 

0.10 

2.05 

XXX 

N 

0.00 

1.70 

0.20 

1.90 

XXX 

N 

0.00 

1.70 

0.20 

1.90 

XXX 

N 

0.00 

1.70 

0.20 

1.90 

XXX 

N 

0.00 

1.70 

0.20 

1.90 

XXX 

N 

0.42 

0.62 

0.05 

1.09 

XXX 

N 

0.00 

0.27 

0.02 

029 

XXX 

N 

0.42 

0.35 

0.03 

0.80 

XXX 

N 

0.34 

0.55 

0.05 

0.94 

XXX 

N 

0.00 

0.21 

0.02 

0.23 

XXX 

N 

0.34 

0.34 

0.03 

0.71 

XXX 

N 

2.13 

2.70 

0.20 

5.03 

XXX 

N 

0.00 

1.25 

0.08 

1.33 

XXX 

N 

2.13 

1.45 

0.12 

3.70 

XXX 

N 

0.82 

0.97 

0.08 

1.87 

XXX 

N 

0.82 

2.30 

0.19 

3.31 

XXX 

N 

0.00 

1.33 

0.11 

1.44 

XXX 

N 

0.00 

0.76 

0.06 

0.82 

XXX 

N 

0.60 

1.27 

0.10 

1.97 

XXX 

N 

0.60 

0.51 

0.04 

1.15 

XXX 

N 

0.60 

0.54 

0.05 

1.19 

XXX 

N 

0.00 

0.20 

0.02 

022 

XXX 

N 

0.60 

0.34 

0.03 

0.97 

XXX 

N 

0.61 

0.77 

0.07 

1.45 

XXX 

N 

0.00 

0.32 

0.03 

0.35 

XXX 

N 

0.61 

0.45 

0.04 

1.10 

XXX 

N 

1.53 

7.33 

0.61 

9.47 

XXX 

N 

0.00 

6.11 

0.51 

6.62 

XXX 

N 

1.53 

1.22 

0.10 

2.85 

XXX 

N 

3.84 

8.93 

0.65 

13.42 

XXX 

N 

0.00 

7.41 

0.54 

7.95 

XXX 

N 

3.84 

1.52 

0.11 

5.47 

XXX 

N 

3.11 

7.33 

o.ei 

11.06 

XXX 

N 

0.00 

6.11 

0.51 

6.62 

XXX 

N 

3.11 

1.22 

o.to 

4.43 

XXX 

N 

2.48 

2.35 

028 

5.11 

XXX 

N 

0.00 

0.46 

0.06 

0.52 

XXX 

N 

2.48 

1.89 

0.22 

4.59 

XXX 

N 

1.02 

2.93 

0.30 

425 

XXX 

N 

0.00 

1.89 

0.19 

2.08 

XXX 

N 

1.02 

1.04 

0.11 

2.17 

XXX 

N 

3.11 

7.63 

0.62 

11.36 

XXX 

N 

0.00 

6.11 

0.51 

6.62 

XXX 

N 

3.11 

1.52 

0.11 

4.74 

XXX 

N 

4.30 

4.95 

0.52 

9.77 

XXX 

N 

0.00 

1.68 

0.14 

1.82 

XXX 

N 

4.30 

3.27 

0.38 

7.95 

XXX 

N 

0.00 

1.25 

0.08 

1.33 

XXX 

N 

3.00 

1.45 

0.12 

4.57 

XXX 

N 

3.00 

2.70 

0.20 

5.90 

XXX 

N 

3.25 

2.70 

0.20 

6.15 

XXX 

N 

0.00 

1.25 

0.08 

1.33 

XXX 

N 

3.25 

1.45 

0.12 

4.82 

XXX 

N 

0.00 

0.00 

0.00 

0.00 

XXX 

N 

0.00 

0.13 

0.01 

0.14 

XXX 

N 

0.53 

0.38 

0.03 

0.94 

000 

S 

0.81 

0.57 

0.04 

1.42 

000 

S 

95868 
95868 
95869 
95869 
95869 
95872 
95872 
95872 
95875 
95875 
95875 
95880 
95881 
95882 
95883 
95900 
95900 
95900 
95904 
95904 
95904 
95920 
95920 
95920 
95925 
95925 
95925 
95933 
95933 
95933 
95935 
95935 
95935 
95937 
95937 
95937 
95950 
95950 
95950 
95951 
95951 
95951 
95953 
95953 
95953 
95954 
95954 
95954 
95955 
95955 
95955 
95956 
95956 
95956 
95958 
95958 
95958 
95961 
95961 
,  95961 
95962 
95962 
95962 
95999 
96400 
96405 
96406 


TO 
26 


TO 
26 


TO 
26 
TC 
26 


TC 
26 

fc" 

26 


TC 
26 
26 


TC 
TC 


26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 


TC 
26 
TC 
26 


TC 
26 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 


Musde  test,  head  or  neck 

Musde  test,  head  or  neck 

Musde  test,  Kinited 

Musde  test,  limited 

Musde  test,  limited 

Muscle  test,  one  fiber 

Musde  test  one  fiber „. 

Musde  test,  one  fiber 

Limb  exercise  test 

Limb  exercise  test 

Uirb  exercise  test 

Cerebral  aphasia  testing 

Cerebral  developmental  test  .. 

Cognitive  function  testing 

NeuropsyctK)k)gical  testirig  .... 
Motor  nerve  corxluction  test ... 
Motor  nerve  corxjuction  test ... 
Motor  nerve  conduction  test ... 
Sense  nerve  conduction  test .. 
Sense  nen/e  conduction  test .. 
Sense  nerve  corxluction  test . 
Irrtraoperative  nerve  testing .... 
Intraoperative  nerve  testing  .„. 
Intraoperative  nerve  testing .... 

Somatosensory  testing 

Somatosensory  testing 

Somatosensory  testirig 

Blink  reflex  test 

Blink  reflex  test 

Blink  reflex  test 

"h"  or  T  reflex  study 

"h"  or  T  reflex  study 

"h"  or  T  reflex  study 

Neuromuscular  jurKtion  test .. 
Neuromuscular  junction  test .. 
Neuromuscular  jurKtion  test .. 
Ambulatory  eeg  monitoring  ... 
Arrtxjiatory  eeg  monitorir>g  ... 
Ambulatory  eeg  monitoring  ... 
Eeg  monitoring/videorecord  .. 
Eeg  monitoring/videorecord  .. 
Eeg  monitoring/videorecord  .. 
Eeg  monttorin(ycomputer  ..;... 

Eeg  monitoring/computer 

Eeg  monrtoring/computer  

Eeg  monitoring/grving  drugs  .. 
Eeg  monitoring/givtr)g  drugs .. 
Eeg  monitonng/givir)g  drugs  „ 

Eeg  during  surgery _ 

Eeg  during  surgery „„ 

Eeg  during  surgery 

Eeg  monitoring/cat)ie/radio .... 
Eeg  monitoring/cabie/radk)  ..„ 
Eeg  monitoring/cable/radk} .... 
Eeg  monitoring/function  test .. 
Eeg  morntoring/function  test .. 
Eeg  monitonng/function  test .. 
Electrode  stimulation,  brain  ._ 
Eledrode  stimulation,  brain  ... 
Electrode  stimulation,  brain  ... 
Electrode  stimulation,  brain  ... 
Electrode  stimulation,  brain  ... 
Eledrode  stimulation,  brain  ... 

Neurok)gk:al  procedure  

Chemotherapy,  (scV(im) 

Intralesional  chemo  admin  „.. 
Intraiesional  chemo  admin  .... 


<  All  nunwlc  CRT  HCPCS  CopyrigM  1933  Am«hcan  MadK:al  Asaocialion. 
>- IndicatM  reduction  ol  Practic*  Expans*  RVU»  as  a  mult  o(  CBRA  1993. 
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ADDENDUM  B.— Relative  Vauje  Units  {RVUs>  and  Related  Information— Continued 


HCPCS' 


96408 
96410 
96412 
964M 
96420 
96422 
96423 
96425 
96440 
96445 
96450 
96520 
96530 
96542 
96545 
96549 
96900 
969t0 
969t2 
96913 
96999 
97010 
97012 
970t4 
970t6 
97018 
97020 
97022 
97024 
97026 
97028 
97039 
97110 
97112 
97114 
97116 
97118 
97120 
97122 
97124 
97126 
97128 
97139 
97145 
97220 
97221 
97240 
9724T 
97250 
97260 
97261 
97500 
97501 
97520 
9752t 
97530 
97531 
97540 
9754t 
97545 
97546 
97700 
9770t 
97720 
9772t 
97752 
97752 


MOO 


TC 


Sta- 
tus 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
B 
C 
lA 
A 
A 
C 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
R 
R 
A 
A 
A 
A 
A 
A 


DescnpboR 


Ctierootherapy,  push  technique  . 
Chenootherapy,  infusion  method 
CtMfnotherapy.  infusion  method 
CherTX)therapy,  infusion  metix>d 
Chemotherapy,  push  technique  . 
Chemotherapy,  infusion  method 
Chemottierapy,  inftision  mettKxl 
Chemotherapy,  infusion  method 

Ct»emotherapy,  intracavitary 

Chemotherapy,  irrtiacavitBry  

Chemottierapy,  into  cm  

Pump  refilling,  maintenance  __... 
Pump  refilling,  maintenance  .._... 

Chemotherapy  injection 

Provide  diemotheiapy  agent  _... 

Q^eroottierapy,  unspecified 

Ultraviolet  SgW  ttierapy 

Photodiemottierapy  with  uw-b .... 
PtK>toctiemotherapy  with  uv-a .... 
Photochemotherapy,  uv-a  or  b  ... 

Dermatotogical  procedure  

Hot  or  coW  packs  therapy 

Mechanical  tiaction  therapy  

Electric  stimulation  therapy  

Vasopneumatic  device  therapy  .. 

Paraffin  Ijath  ttierapy 

Microwave  therapy 

Wtiirlpool  ttierapy  »_._„... 

DialtiemTy  ti-eatment 

Infrared  therapy  .._ 

Ultraviolet  ttierapy  

Physical  ttierapy  treatinent 

Therapeutic  exercises 

Neuromuscular  reeducatioA  ....... 

Furx:tional  activity  therapy 

Gait  training  ttierapy 

Manual  electric  stimulation 

Electric  current  therapy ...... 

Manual  traction  therapy 

Massage  ttierapy 

Contrast  taths  ttierapy 

Ultrasound  ttierapy 

Physical  medeme  procedure  ..... 

Exterxfed  physiottierapy 

Hydrotherapy _ 

Extended  hydrettierapy 

Hydrottierapy _ 

Extended  tiydrolherapy 

Myofascial  release 

Regk)nal  manipulation 

Supplemental  manipuiations  . 

Orttiotics  ti-aining  _ ...... 

Supplemental  training 

Prosthetic  ti^aining 

Supplemental  training .. 

Kinetc  ttierapy 

Added  kinetic  therapy      .    

TrEiining  for  daily  living  „ _.. 

Supplemental  training 

Wbrk  hardening  .._ 

V\tork  hardening 

Training  checkout 

Supplemental  checkout 

Extremity  testing 

Supplemental  fimb  testing 

Muscle  testing  with  exercisa 

Musde  testing  with  exercisa 


Work 
RVUs 


0.00 
OM 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
2.40 
222 
1.91 
0.00 
0.00 
1.44 
0.00 
OOO 
0.00 
0.00 
0.00 
0.00 
0.00 
023 
021 
021 
025 
025 

ai8 

020 
019 
021 
019 
029 
027 
025 
02t 
023 
025 
026 
020 
021 
021 
021 
0.35 
0.14 
0.38 
013 
0.44 

ai2 

0.45 

019 

012 

0.31 

017 

0.37 

022 

0.36 

0.18 

0.44 

021 

0.00 

0.00 

0.39 

019 

0.41 

023 

0.46 

0.00 


Practice 
expense 
RVUs  2 


0.93 
1.48 
t.11 
128 
120 

t.ia 

a47 
\J» 
082 
09Q 
0.88 
0J& 
1.02 
1.10 
0.00 
QlOO 
0.38 
05& 
0.64 
OOO 
OOO 
020 
019 
019 
022 
023 
018 
0i19 

ai9 

019 
0.17 
024 
022 
022 

ai8 
aia 

024- 
023 
0.18 

ais 

017 
019 
826 

ai2 

036 

ail 

0.36 
O10 
QJ36 
020 
Oil 
027 
015 
0.30 
017 
0.32 
016 
0.37 

ai« 

OOO 
0.0O 
Ol36 

ai7 

0.3S 
0.18 
OfiO 
024 


Mai- 
practice 

RVUs 


0il6 
0.00 
OM 
OJOA 
OJOd 

&00 

aoe 
aos 

006 
O06 
007 
013 
OOO 
OOO 
O03 
004 
006 
OOO 

om 

0.02 
0.02 

osn 

OJ33 
O^ 
0Q2 
002 
O02 
O01 
0i>3 
O03 
O02 
O02 
O02 
0.02 
O03 
0.02 
O02 
0.02 
O02 

osa 

O01 
O04 
O01 
O05 
O01 
O04 
O02 
O01 
O04 
O02 
O04 
O02 
004 
O02 
O03 
0.01 
QJOO 
OOO 
QM 
0.02 
O04- 
OQ2 
O07 
0.03 


ToW 


099 
1.5» 
1.19 
1.37 
129 
127 
0.50 
1.47 
32» 
3.30 
2.85 
0.92 
1.0» 
i.67 

o.oe 
o.oo 

0.4t 
0.60 
0.6» 
0.00 
O.OO 
0.45 
0.42 
0.42 
0.4» 
0.5t 
0.3* 
0.4t 
0.40 
0.42 
0.37 
0.56 
0.52 
0.4S 
0.41 
0.43 
0.5t 
0.52 
0.40 
041 
0.40 
0.42 
0.66 
027 
077 
025 
0.87 
023 
0.84 
0.41 
024 
062 
0.34 
0.71 
0.41 
0.72 
0.36 
084 
0.38 
0.00 
0.00 
0.7» 
0.38 
0.80 
043 
1.13 
027 


Gtobal 
period 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
000 
000 
000 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
000 
000 
000 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


up- 
dato 


H 
H 
H 
H 
H 
H 

n 

N 
N 
N 
H 
H 
H 
H 
0 
N 
M 
N 
N 
N 
H 
H 
N 
N 
N 
N 
H 
H 
H 
H 
H 
H 
H 
H 
H 
H 
H 
H 
H 
H 
H 
H 
H 
H 
H 
N 
N 
H 
H 
H 
H 
H 
H 
H 
N 
N 
H 
H 
H 
H 
H 
H 
H 
H 
H 
H 
H 


>  Al  numefic  OPT  HCPCS  CopyrigM  1993  Amadcan  Medicd  Asaodabon. 
'*  Indicatas  raductlon  o«  Praciica  Expanse  RVUt  as  a  resuft  o(  OerM  1993. 
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HCPCS' 


MOD 


97752 

97799 

98925 

98926 

98927 

98928 

98929 

99000 

99001 

99002 

99024 

99025 

99050 

99052 

99054 

99056 

99058 

99070 

99071 

99075 

99078 

99080 

99082 

99090 

99100 

99116 

99135 

99140 

99150 

99151 

99175 

99178 

99180 

99182 

99183 

99185 

99186 

99190 

99191 

99192 

99195 

99199 

99201 

99202 

99203 

99204 

99205 

99211 

99212 

99213 

99214 

99215 

99217 

99218 

99219 

99220 

99221 

99222 

99223 

99231 

99232 

99233 

99238 

99241 

99242 

99243 

99244 


26 


Sta- 
tus 


A 

C 

A 

A 

A 

A 

A 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

N 

B 

B 

C 

B 

B 

B 

B 

B 

D 

D 

A 

C 

D 

D 

A 

A 

A 

X 

X 

X 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Musde  testing  with  exercise 

Ptiystcal  medicine  procedure 

OsteopatNc  manipulation 

Osteopathic  manipulation 

Osteopathic  maniixjlation 

Osteopathic  manipulation 

Osteopattuc  manipulation 

Specimen  handling 

Specimen  handling >.. 

Device  handling 

Post-op  foflow-up  visit — 

Initial  surgical  evaluation  — . 

Medical  services  after  hrs 

Medical  services  at  night  .„ 

Medical  services,  urxisuai  hrs  — 

Norvoffice  medical  services 

Office  emergency  care 

Special  supplies 

Patient  education  materials 

Medical  testirTX)ny 

Group  health  education 

Special  reports  or  forms 

Unusual  physician  travel 

Computer  data  analysis  

Special  anesttiesia  service 

Anesthesia  with  hypothermia 

Special  ar>esthesia  procedure  .... 

Emergency  anesthesia 

Prolonged  nxl  attendarKe 

Prolonged  md  attendance 

Induction  of  vomiting  

Development  evaluation  tests  .... 

Hyperbaric  oxygen,  initjal 

Hypert>aric  oxygen,  subsequent . 

Hypert>aric  oxygen  therapy 

Regional  hypothermia  

Total  body  hypottiemia 

Special  pump  services  

Special  pump  services 

Special  pump  services 

Phlebotomy 

Special  service  or  report 

Office/outpatient  visit,  new  .^y... 
Office/outpatient  visit,  new  ...'.».. 

Office/outpatient  visit,  new 

Office/outpatient  visit,  new 

Office/outpatient  visit,  new 

Office/outpatient  visit,  est . 

Office/outjaatient  visit,  est 

Office/outpatient  visit,  est 

Otftce/outpatient  visit,  est 

Office/outpatient  visit,  est 

Observation  care  discharge 

Ot>servation  care 

Ot>servation  care 

Ot>servation  care .-.. 

Initial  hospital  care  

Initial  hospital  care  

Initial  hospital  care  

Subsequent  hospital  care  .'. 

Subsequent  hospital  care 

Subsequent  hospital  care 

Hospital  discharge  day 

Office  consultation , 

Office  consultation 

Office  consultation 

Office  consultation 


<  Ml  numaric  CPT  HCPCS  CopyrigM  1993  AnMocw  Ma<«cil  AsMctalion. 
> '  IndicatM  radudion  o(  Practic*  Ej[p«nM  RVUs  as  a  rasuN  cH  OBRA  1993. 


Us 

Practice 

expense 

RVUs  2 

Mal- 
practice 
RVUs 

Total 

Global 
period 

Up- 
date 

0.46 

0.36 

0.04 

0.86 

XXX 

N 

0.00 

0.00 

0.00 

0.00 

XXX 

N 

0.45 

0.25 

0.02 

0.72 

000 

N 

0.66 

0.40 

0.03 

1.09 

000 

N 

0.88 

0.38 

0.03 

1.29 

000 

N 

1.04 

0.42 

0.04 

1.50 

000 

N 

^20 

0.39 

0.03 

1.62 

000 

N 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

O.M 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

N 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

1.34 

0.10 

1.44 

XXX 

N 

0.00 

0.00 

0.00 

0.00 

XXX 

N 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

2.37 

1.69 

0.11 

4.17 

XXX 

N 

0.00 

0.62 

0.04 

0.66 

XXX 

H 

0.00 

1.72 

0.53 

225 

XXX 

N 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.42 

0.03 

0.45 

XXX 

N 

0.00 

0.00 

0.00 

0.00 

XXX 

N 

0.38 

0.37 

0.04 

0.79 

XXX 

P 

0.76 

0.46 

ao5^ 

127 

XXX 

p 

1.15 

0.53 

o:o6 

1.74 

XXX 

p 

1.73 

0.79 

0.08 

2.60 

XXX 

p 

2.31 

0.86 

0.09 

3.26 

XXX 

p 

0.17 

0.19 

0.02 

0.38 

XXX 

p 

0.38 

0.28 

0.02 

0.68 

XXX 

p 

0.56 

0.38 

0.03 

0.97 

XXX 

p 

0.95 

0.51 

0.04 

1.50 

XXX 

p 

1.53 

0.77 

0.07 

2.37 

XXX 

p 

1.10 

0.53 

0.04 

1.67 

XXX 

N 

1.09 

0.69 

0.06 

1.84 

XXX 

N 

1.77 

1.06 

0.09 

2.92 

XXX 

N 

2.44 

1.15 

0.09 

3.68 

XXX 

N 

1.07 

0.68 

0.06 

1.81 

XXX 

N 

1.86 

1.05 

0.09 

3.00 

XXX 

N 

2.60 

1.14 

0.08 

3.82 

XXX 

N 

0.52 

0.38 

0.03 

0.93 

XXX 

N 

0.89 

0.45 

0.04 

1.38 

XXX 

N 

1.26 

0.61 

0.05 

1.92 

XXX 

N 

1.07 

0.52 

0.04 

1.63 

XXX 

N 

0.55 

0.65 

0.08 

1.28 

XXX 

N 

1.12 

0.78 

0.09 

1.99 

XXX 

N 

1.49 

0.98 

0.10 

2.57 

XXX 

N 

2.25 

1.24 

0.11 

3.60 

XXX 

N 
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Addendum  B,— Relative  Value  Units  (RVUs)  and  Related  Informatjot*— Continued 


HCPCS' 


MOD 


sta- 
tus 


Description 


Work 
RVUs 


Practice 
expense 
RVU82 


Mal- 
practice 
RVUs 


Total 


Global 
period 


Up- 
data 


99245 

99251 

99252 

99253 

99254 

99255 

99261 

99262 

99263 

99271 

99272 

99273 

99274 

99275 

99281 

99282 

99283 

99284 

99285 

99288 

99291 

99292 

99295 

99296 

99297 

99301 

99302 

99303 

99311 

99312 

99313 

99321 

99322 

99323 

99331 

99332 

99333 

99341 

99342 

99343 

99351 

99352 

99353 

99354 

99355 

99356 

99367 

99358 

99359 

99360 

99361 

99362 

99371 

99372 

99373 

99375 

99376 

99381 

99382 

99383 

99384 

99385 

99386 

99387 

99391 

99392 

99393 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

B 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

B 

B 

X 

B 

B 

B 

B 

B 

B 

B 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 


Office  consultation _ 

Initial  inpatient  consult ^ .... 

Initial  inpatient  consult 

Initial  inpatient  consult .. 

Initial  inpatient  cortsult 

Initial  inpatient  consult 

Follow-up  inpatient  consult 

Follow-up  inpatient  consult 

Foflow-up  inpatient  consult 

Confirmatory  consultation . 

Confirmatory  consultation 

Confirmatory  consultation 

Confirmatory  consultation 

Confirmatory  consultation ...... 

Emergency  dept  visit 

Emergency  dejst  visit „ 

Emergency  defA  visit .... 

Emergency  dept  visit 

Emergency  dejjt  visit 

Direct  advarx^ed  life  support  

Critical  care,  first  hour , 

Critical  care,  addl  30  min 

Neonatal  critical  care 

Neonatal  critical  care 

Neonatal  critical  care 

Nursing  facility  care 

Nursing  facility  care 

Nursing  facility  care 

Nursing  facility  care,  sut)seq 

Nursing  facility  care,  sut)seq 

Nursing  facility  care,  sut>seq 

Rest  home  visit,  riew  patient 

Rest  home  visit,  new  patient  ...... 

Rest  home  visit,  new  patient 

Rest  home  visit,  estab  pat  

Rest  home  visit,  estab  pat  

Rest  home  visit  estab  pat  

Home  visit,  new  patient 

Home  visit,  new  patient .„ 

Home  visit  new  patient 

Home  visit  estab  patient 

Home  visit,  estab  patient 

Home  visit,  estab  patient 

Prolonged  service,  office 

Prolonged  service,  office 

Prolonged  service,  inpatient 

Prolonged  service,  inpatient 

Prolonged  serv,  w/o  contact 

Prolonged  serv,  w/o  contact 

Physician  standtiy  services 

Physician/team  conference  

Physician/team  conference  

Ptiysician  phone  consultation 

Physician  phone  consultation  ..... 
Physician  phone  consultation ..... 

Care  plan  oversight/30-60 

Care  p>lan  oversight/over  60 

Preventive  visit  new,  infant  

Preventive  visit,  new,  age  1-4  ... 
Preventive  visit  new,  age  5-1 1  . 

Preventive  visit  new,  12-17  

Preventive  visit,  new,  18-39  

Preventive  visit  new,  40-64  

Preventive  visit  new,  65  &  over 

Preventive  visit,  est,  infemt  

Preventive  visit,  est,  age  1-4  ..... 
Preventive  visit,  est,  age  5-1 1  ... 


Ml  numeric  OPT  HCPCS  Copynght  1993  Ameocar  Medical  Associatioo. 
indicaies  reduction  0)  Pracbca  Expans*  RVUs  as  a  result  of  oeRA  1993. 


2.99 
0.55 
1.14 
1.58 
2.30 
3.17 
0.36 
0.75 
1.17 
0.46 
0.85 
^20 
1.75 
2.34 
0.28 
0.48 
1.08 
1.70 
2.66 
0.00 
3.68 
1.86 
14.96 
7.46 
3.71 
1.08 
1.69 
2.32 
0.55 
0.90 
^20 
0.72 
1.02 
1.29 
0.61 
0.81 
1.01 
1.13 
1.60 
2.11 
0.84 
1.13 
1.50 
1.15 
0.38 
1.15 
0.38 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


1.71 
0.68 
0.77 
0.96 
1.21 
1.59 
0.33 
0.47 
0.68 
•059 
0.72 
1.03 
1.23 
1.76 
028 
0.38 
0.50 
0.71 
1.14 
0.00 
1.45 
0.64 
5.14 
2.49 
124 
0.46 
0.51 
0.96 
0.34 
0.41 
0.47 
0.37 
0.52 
0.74 
0.28 
0.36 
0.44 
0.54 
0.61 
0.78 
0.45 
0.54 
0.62 
0.53 
0.37 
0.53 
0.37 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


0.16 

0.08 

0.09 

0.10 

0.11 

0.14 

0.03 

0.04 

0.04 

0.07 

0.09 

0.11 

0.11 

0.17 

0.01 

0.03 

0.04 

0.06 

0.08 

0.00 

0.11 

0.04 

1.57 

0.78 

0.38 

0.03 

0.04 

0.07 

0.03 

0.03 

0.04 

0.03 

0.05 

0.06 

0.02 

0.03 

0.02 

0.05 

0.05 

0.06 

0.04 

0.04 

0.05 

0.06 

0.04 

0.06 

0.04 

COO 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


4.86 
1.31 
2.00 
2.64 
3.62 
4.90 
0.72 
126 
1.89 
1.12 
1.66 
2.34 
«.09 
427 
0.57 
0.89 
1.62 
2.47 
3.88 
0.00 
5.24 
2.54 
21.67 
10.73 
5.33 
1.57 
224 
3.35 
0.92 
1.34 
1.71 
1.12 
1.59 
2.09 
0.91 
120 
1.47 
1.72 
226 
2.95 
1.33 
1.71 
2.17 
1.74 
0.79 
1.74 
0.79 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 


N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 

p 
p 
p 
p 
p 

0 
N 
N 
N 
N 
N 

p 
p 
p 
p 
p 
p 
p 
p 
p 
p 
p 
p 
p 
p 
p 
p 
p 
p 
p 
p 

N 
N 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
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Aooo«u»»  B.— Relative  Value  units  (RVUsJ  amo  Related  Information— Continued 


HCPCS' 


99394 
99396 
99396 

9939? 

9940t 

99402 

994Q» 

99404 

99411 

99412 

99420 

99429 

99431 

99432 

99433 

99440 

99(99 

AOOtO 

A002O 

A0021 

A0030 

A0e4O 

A06SO 

AOOOO 

AOOTa 

Aooao 

AOOOO 
A0100 
AOtlO 
A0120 
A0130 
A0140 
AOISO 
AOtOO 
AOITO 
AOiaO 
A0190 
AOSOO 

Aoeio 
Aoeis 

A0e20 
A0221 
A0e22 
A0e23 
A0225 

Aooee 
A2ora 

A4190 
A4200 
A420e 
A4203 
A4204 
A4206 
A4206 
A4207 
A4208 
A4209 
A4210 
A4211 
A4212 
A4213 
A4214 
A4215 
A4220 
A4244 
A4245 
A4246 


MOO 


Sta- 
tus 


N 
N 
M 
M 
N 
N 
tt 
N 
N 
N 
N 
N 
C 

c 

c 
c 
c 

X 
X 

X 
X 
X 
X 
X 
X 
X 
X 
N 
N 
X 
X 
X 
X 
N 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
A 

p 
p 
p 
p 
p 

p 

p 
p 
p 

N 

P 
P 
P 

P 
P 
P 
P 

P 
P 


D«saiplk>n 


Pvawtnttve  visit,  est.  12-17 
PWMnlve  visit,  Mt  18-M 
Pnwanive  visi^  sst.  40-64 
PWMSnltve  visit,  sst,  65  A 

P«ev«nive  counssiing,  Indtv  „ 

PiBMnive  courasing.  in»>* 

PwMnive  counMlnQ,  indv  „ 

Ppswsnivs  CQunssIng,  indh^  ._.„..., 

PiSwanNve  counMlng.  gfotjp  » 

Pieosnive  counseing.  gvoup 

H«aMh  hsk  assassNienl  test ._ 

UwiBUd  prevefli«c  service 

Initial  care,  normal  newtMm 

Newborn  care  not  in  hospital 

Nenaal  nwAxm  care,  hospital 

Newbom  resuscSaHon  .._.»..„ _ 

LMMed  e/m  senioe  ....._>_^.....„.., 
ANobulvice  servicei,  (bis)  base  rate 
Ambulance  service,  (bis)  per  mile  „. 
Ambulance  servicei,  outside  state  ... 

Ambulance  service,  air  service  

Ambulance  service^  helicopler 

Ambulance  service,  emergency  ...„, 
Ambulance  service,  waiting  time  ..... 

AmbiteKe  service,  oxygen 

New  emergency  tnnsportalon , 

Neivemergency  tBinsportalon 

Nervemergency  kansportallor> , 

Nervemergency  ttansportaHorv 

Nen-emergency  tansportaioft 

Nonemergency  SansporlalkMi , 

Nonemergency  transporlafen 

Nonemergency  ftansportation 

Norvemergency  transportation 

Nonemergency  transportation 

Norvemergency  bansportation , 

Nonemergency  feansportation 

Nonemergency  feansportation 

Norvemergency  feansportation 

Ambulance  service,  miscelarteous  . 

Ambulance  service,  (ais)  base 

Ambulance  service,  (ais)  per  mile  ... 

Ambulance  service,  return  trip 

Ambulance  service,  (ais)  basb        ., 

Ambulance  service,  neocntat 

Unlisted  ambulance  service 

ManipulBtion  of  spine 

Transparent  Sm  _ _„...._ 

Gauze  pads,  sterile  or  nonsterie  .... 

Gauze  bondage,  elastic  _„ „. 

Gauze  bandage,  non-elastic 

Absorptive  dressing _ 

Non^*eorptive  dressing 

Syringe  with  medte,  sterile  loe  . 

Syringe  with  needle,  sterile  2toc  . 

Syringe  with  needte,  sterile  3oc  . 

Syringe  with  needto,  sterile  See*  .„. 

Moodtotree  infection  device , 

Supples  for  self-edm  injecliei* 

Non-coiing  needto _ „, 

Syringa,  sterile,  20  cc  or  greater 

Steriia  safine  or  water,  30  ce 

Needtes  only,  sterile,  any  size 

Refil  kit  for  inplant  infus.  pump  .„... 

Aiooliolor  peroxide,  per  pint 

Aloottol  wipes,  per  box 

Betadbie  or  ph^ebex  solutioM 


Weill 
RVUs 


OiOO 
0-.00 
ftOO 
ftOO 
0.09 
0.69 
0.00 
0.60 
OiOO 
O.00 
0.60 
0.66 
O.60 
O.00 
O.0O 
0.60 
0.60 
0.00 
0.60 
OOO 
OOO 
0.00 

aeo 

0.00 
0.00 
0.00 
0.00 
0.60 
0.00 
0.00 
0.00 
OOO 
0.00 
0.00 
0.00 
0.60 
0.00 
0.00 
0.00 
6.60 
060 
0.00 
0.00 
0.00 
0.66 
0.00 
0.45 
0.00 
OOO 
0.60 
OOO 
0.00 
6.00 
0.00 
6.00 
0.60 
O.0O 
O.0O 
OOO 
0:00 
O.OO 
O.00 
O.00 
0.00 
0.00 
6.00 
0.00 


Practice 
mpense 
RVUs  2 


OOO 
OOO 

oeo 

OOO 
OOO 
OOO 

oeo 

0.00 
OOO 
0.06 
0.00 
O.OO 
OOO 

oeo 

0.00 
OOO 
OOO 
OOO 
OOO 
OOO 
OOO 

oeo 

OOO 
OOO 
0.00 
OOO 
OOO 
0.00 
OOO 
OOO 
OOO 

oeo 

0.00 
OOO 
0.00 
0.00 
OOO 
OOO 
0.00 
OOO 
0.00 
0.00 
0.00 
0.00 

oeo 
oeo 

0.29 
OOO 
OOO 
OOO 
0.00 
OOO 
OOO 
OOO 
0.00 
0.00 

oeo 

OOO 
OOO 
0.00 
OOO 
0.00 
OOO 
OOO 
O.OO 
OOO 
OOO 


Mat- 
practice 
RVUs 


OOO 
0.00 
0.00 
OOO 
0.0O 
OOO 
0.00 
OOO 
0.00 
0.00 
0.00 
000 
0.00 
O.OO 
O.OO 
OOO 
0.00 
O.OO 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
OOO 
OOO 
0.00 
0.00 
0.00 
0.00 
0.00 
O.OO 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oa 
eu» 

O.0Q 
0.01 
0.00 

o.w 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.60 
0.00 

aoo 

0.00 
0.00 

aoo 
aoo 

0.00 

aoo 
aoo 
aoo 


Total 


0.00 
0.00 
0.00 
OOO 
OOO 
0.00 
0.00 
OOO 
0.00 
OOO 
OOO 
OOO 
0.00 
0.00 
OOO 

o.w 

0.00 
0.00 
0.00 
OOO 
OOO 
OOO 
0.00 
0.00 

aoo 

OOO 

aoo 

OOO 

aoo 
aoo 

0.00 
0.00 

aoo 
aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
OOO 
OOO 
0.00 
OOO 
OOO 
0.00 
OOO 
075 
0.00 
OOO 
0.00 
0.00 
O.OO 
OOO 
0.00 
OOO 
OOO 
O.OO 
OOO 
0.00 
0.00 
0.00 
0.00 
OOO 
OOO 
OOO 
0.00 
OOO 


Gtobal 
period 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


Up- 
date 


0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

N 

N 

N 

N 

M 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 
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0 

0 
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0 

0 
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0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

N 
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0 
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0 

0 
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0 

0 

0 

0 

0 

0 

0 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


A4247 
A4250 
A4253 
A4256 
A4259 
A4260 
A4262 
A4263 
A4265 
A4270 
A4300 
A4305 
A4306 
A4310 
A4311 
A4312 
A4313 
A4314 
A4315 
A4316 
A4320 
A4322 
A4323 
A4326 
A4327 
A4328 
A4329 
A4330 
A4335 
A4338 
A4340 
A4344 
A4346 
A4347 
A4351 
A4352 
A4354 
A4355 
A4356 
A4357 
A4358 
A4359 
A4361 
A4362 
A4363 
A4364 
A4367 
A4397 
A4398 
A4399 
A4400 
A4402 
A4404 
A4421 
A4454 
A4455 
A4460 
A4465 
A4470 
A44e0 
A4490 
A4495 
A4500 
A4510 
A4550 
A4554 
A4556 


MOD 


Sta- 
tus 


Description 


Betadine  or  iodine  swat)s/wipes 

Urine  test  or  reagent  strips 

Blood  glucose  test 

Normal,  low  and  high  cal  solution 

Lancets,  per  box 

Levonorgestrel  implant 

Lacrimal  duct  implant,  temp,  each  .... 
Lacrimal  duct  implant,  perm.,  each  ... 

Paraffin  

Disposable  endoscope  sheath,  each 
Implantable  vascular  access  portal ... 

Disposable  drug  delivery  system 

Disposable  drug  delivery  system 

Irwertion  tray  w/o  drainage  bag  

Insertion  tray  w/o  drainage  bag  

Insertion  tray  w/o  drainage  bag  . 

Insertion  tray  w/o  drainage  t>ag  

Insertion  tray  with  drainage  t>ag 

Insertion  tray  with  drainage  bag „. 

Ir^sertion  tray  with  drainage  t>ag  .. 

Irrigation  tray  for  bladder 

Irrigation  syringe,  bulb  or  piston 

Sterile  saline  irrigation  solution 

Male  external  cattieter 

Female  external  urinary  collection 

Female  external  urinary  collection 

Exterrud  catfieter  starter  set 

Perianal  fecal  collection  pouch  

Incontinence  supply;  miscellaneous  .. 

Indwelling  catheter;  foley  type 

Indwelling  cattieter;  spec  type 

lndwellir>g  catheter,  foley  type 

Indwelling  cattieten  foley  type 

Male  external  catfieter 

Intermittent  urinary  cattieter 

Intermittent  urinary  catheter 

Insertion  tray  with  drainage  t>ag 

Inigation  tubing  set 

External  urettiral  damp  device „. 

Bedside  drainage  bag,  day  or  night .. 

Urinary  leg  tag;  vinyl  

Urinary  suspensory  without  leg  bag  .. 

Ostomy  faceplate  

Skin  barrier;  solid,  4x4 _ 

Skin  barrier;  liquid,  powder  

Adhesive  for  ostorny  or  catheter 

Ostomy  belt „. 

Irrigation  supply;  sleeve  

Irrigation  supjjly;  bags 

Irrigation  supply:  cooe/catt>eter 

Ostomy  inigation  set 

Lutxicant „.. 

Ostomy  rings  

Ostomy  supply;  miscellaneous 

Tape,  all  types,  aU  sizes 

Adt)esive  remover  or  solvent  

Elasbc  t>andage 

Non-elastic  binder  for  extremity  

Gravlee  jet  washer 

Vabra  aspirator 

Surgical  stockings  above  knee  

Surgical  stockings  thigh  length  

Surgical  stockings  betow  knee 

Surgk:al  stockings  full  length 

Surgical  trays 

Disposable  underpads,  an  sizes  

Electrodes,  (e.g.,  apnea  monitor) 


Woi1( 
RVUs 


0.00 
0.W 
0.00 
0.00 

aoo 
aoo 
aoo 

0.00 

aoo 

0.00 
OOO 
0.00 

aoo 

0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 

aoo 
aoo 

0.00 

aoo 
aoo 
aoo 

0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
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Leadwiies.  (e.9^  a^nea  monitor) 

ConducCve  pasta  01  gel 

Pessaiy 

Rit>bett  „ ZZI_.....!IZ. 

Cast  supplies 

Supplies  risser  jacket 

Special  casting  materials  

Medication  supplies,  dme  used __ 

Battery,  heavy  duty;  replacement  

Battery  cat)tes;  reptacement 

Battery  charger,  replacement ~ 

Cannula,  nasal  _..... _.._.. 

Tubing  (oxygen),  per  foot 

Mouth  piece 

Breathing  circuits 

Face  tent  «_ 

Vartatite  concentration  mask  ..„ ._ 

Tracheotomy  mask  or  cotar  .._ ^ 

Tracheostomy  or  laryngectomy  tut>e  ... 

Tracheostomy,  inrwr  cannula 

Tracheal  suction  catheter „._.. 

Tracheostomy  cafa  or  cleaning  kit ...... 

Tracheostomy  cleaning  bruslv  each  ... 

Spacer,  bag  or  reservoir 

Replacement  batteries  

Replacement,  batteries  

Underarm  pad,  crutch,  replacement  ... 

Replacement,  harxlgrip,  cane 

Replacement,  flpt  cane,  ciutch 

Replacement  pad „ 

Radkipharra  cNag.  imaging  agent 

Low  osmolar  contrast  material 

Low  osmolar  contrast  material „. 

Low  osmolar  contrast  material  _ 

Paramagnetic  contrast  material 

Low  osmolar  contrast  material  „ „. 

Surgical  supply;  miscellaneous 

Centriftjge  

Needtes  and  syrirtges  for  dialysis  

Sphygmemanometer/bkxxJ  pressure  ... 

Blood  pressure  cuff  only  „ 

Automatic  blood  pressure  nooailor  ...^ 

Activated  cartxjn  fitters _ 

Dialyzers  (artificial  kidney^ ,.•••• 

Standard  diatysate  solution 1 

Bicartionate  diatysate  solution 

Water,  stenle  „ 

Treated  water;  deionized 

Fistula  carvHJiation  set  

Local/topical  anesthetics _ 

Shunt  accessories,  dialysis  only  _ 

Blood  tubing,  arterial  or  venous  _ 

Bk>od  tubtng,  anerial  and  veiKMJS  

Oialysate  standard  solution 

Diatysate  concentrate  additives  

Blood  testing  supplies  

Serum  ctotting  time  tube,  per  box 

DexVostick  or  glucose  test  strips 

Hemosti*.  per  bottle _.'. 

Ammonia  test  paper,  per  box  .„ _ 

Steriizlng  agent,  dialysis  equ^) „ 

Cleansing  agents  tor  equipntent _ 

Heparin  tor  dialysts  arxl  antidote 

Hemodialysis  kit  supplies 

Hemostals  with  rutotwr  tips  .„ _ 


•  AN  nvirmtK  CPT  MCPCS  Copyngm  1993  Anvencan  Medical  Association. 
>'ln<licalM  eauctiorvofPracticaExpaftMRVUsasarMuilotOBnA  1993. 
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ADDENDUM  B.— RELATIVE  VALUE  UNITS  (RVUS)  AND  RELATED  INFORMATION— Continued 
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A9300 
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D0220 
D0230 
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D0260 
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D0272 
D0274 
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R 
R 
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Description 


Disposable  catheter  caps 

Plumbing  and/or  electrical  work  ...... 

Storage  tanks  utifczed  with  water  .... 

Contracts,  repair  and  maintenance  . 

Dialysis  (capd)  supply  kit  

Dialysis  (ccpd)  supply  kit 

Dialysis  (ipd)  supfily  kit  .„ 

Non-medical  supplies  for  d»lysis  .... 

Gomco  drain  bottle _ 

Miscellaneous  dialysis  supplies  

Preparation  kits  

Venous  pressure  ctamps,  each 

Dialyzer  holder,  each  

Harvard  pressure  clamp,  each 

Measunng  cylinder,  any  size 

Gloves,  sterile  or  rwn-sterile  

Pouch,  closed;  with  barrier 

Pouch,  closed;  without  bamer 

Pouch,  closed;  use  on  faceplate 

Pouch,  closed;  use  on  barrier 

Stoma  cap  „ _ 

Pouch,  drainable;  with  barrier  

Pouch,  drainable;  without  barrier  .... 

Pouch,  drainable;  use  on  barrier 

Pouch,  drainable;  with  faceplate 

Pouch,  drainable;  use  on  faceplate 

Pouch,  urinary;  with  tarrier  , 

Pouch,  urinary;  without  bamer 

Pouch,  urinarv;  use  on  barrier  

Pouch,  urinaiy;  with  faceplate 

Pouch,  urinary;  use  on  faceplate  ... 

Continent  device;  plug 

Continent  device;  catheter  

Ostomy  accessory;  convex  insert  .. 

Bedside  drainage  bottle  _ 

Urinary  suspensory;  with  leg  tag  ... 

Urinary  leg  bag;  latex  

Leg  strap;  latex,  per  set  _.. 

Leg  strap;  foam  or  fabric 

Skin  barrier;  wipes,  t>ox  per  50 

Skin  barrier;  soW,  6x6  

Skin  barrier;  sofcd,  8x8  _ 

Skin  barrier;  with  flange  _ 

Adhesive;  disc  or  foam  pad  

Applance  cleaner 

Incontinence/ostomy  supply  

Non-prescription  drugs  ..„ 

Non-covered  svc.  by  podiatrist 

Non<overed  svc.  t)y  chiropractor  .. 

Naturopaths „.„ 

Personal  items „ 

Noncovered  item  or  service 

Description  does  not  indicate  hosp 

Excercise  equpment  „ 

Inital  oral  examination  ..„ 

Periodic  oral  examination 

Emergency  oral  examination 

Intraoral — complete  series  

Intraoral — periapical-first  film 

Intraoral — periapical  each  addit  

Intraorjil — occkjsal  film  .._ 

Exlraoral — first  Wm  

Extraoral— each  additional  film 

Bitewing — single  film  _ 

Bitewings — two  films  , 

Bitewings— four  films 


Woric 
RVUs 


'  All  nurr^enc  OPT  HCPCS  Copyngnt  1993  American  Meflicai  Associanon 
-  ■  Indicates  "Wloction  ot  Practice  Expense  Rvus  as  a  resjii  o'  OBR*  1993. 
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YYY 
YYY 
YYY 
YYY 


Up- 
date 


0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


HCPCS' 


D0310 
D0320 
D0321 
D0322 
D0330 
00340 
00415 
00425 
00460 
OO470 
00471 
00501 
00502 
00999 
01110 
01120 
01201 
D1203 
01204 
01205 
O1310 
01330 
01351 
01510 
01515 
01520 
01525 
01550 
02110 
021 20 
02130 
02131 
02140 
02150 
02160 
02161 
0221 0 
02330 
02331 
02332 
02335 
02336 
D2380 
02381 
02382 
02385 
02386 
02387 
0241 0 
02420 
02430 
02510 
02520 
02530 
02540 
02610 
02620 
02630 
O2640 
D2650 
02651 
02652 
02660 
02710 
02720 
02721 
02722 


MOD 


Sta- 
tus 


Description 


Sallography , 

Temporomandibular  joint  arthrogram  .. 
Ottier  temporomandibular  joint  film  ...., 

Tomographic  survey 

Panoramic  film 

Cephalometric  film 

Bacteriologic  studies  , 

Caries  susceptibility  tests 

Pulp  vitality  tests  , 

Diagnostic  casts  

Diagnostic  photographs 

Histopathologic  examinations 

Other  oral  pathology  procedures  

Unspecified  diagnostic  procedure 

Prophylaxis — adult 

Prophylaxis — child 

Topica.  application  of  fluoride  

Topical  application  of  fluoride  

Topical  application  of  fluoride  

Topical  application/fluoride 

Dietary  planning  

Oral  hygiene  instruction  

Sealant— per  tooth  

Space  maintainer— fixed-unilateral  

Space  maintainer— fixed-bilateral  

Space  maintainer — removable 

Space  maintainer — removable  

Recementation  of  space  maintainer  ... 

Amalganv-HDne  surface,  primary 

Amalgam — two  surfaces,  primary  

Amalgam — three  surfaces,  primary 

AmalganD— four  surfaces,  primary 

Amalgam — one  surface,  permanent  ... 
Amalgan>— two  surfaces,  permanent  .. 
AnwIganD— three  surfaces,  permanent 

Amalgam — four  or  more  surfaces 

Silicate  cement— per  restoration 

Resir>— one  surface 

Resin — two  surfaces  

Resin — three  surfaces 

Resin— four  or  more  surfaces 

Composite  resin  

Resin— one  surface 

Resin — two  surfaces  .;..ri: 

Resin — three  or  more  surfaces  : _, 

Resirv— one  surface ;..; 

Resirn- two  surfaces  

Resin — three  or  more  surfaces 

Gold  foil— one  surface 

GokJ  foil — two  surfaces  , 

Gold  foil — three  surfaces , 

Inlay — metallic — onrsurface 

Inlay— metallic— two  surfaces  , 

Inlay — metallic — three  surfaces , 

Onlay — metallic — per  tooth  

Inlay — porceiaia'ceramic  

Inlay — porcelain/ceramic  

Inlay — porcelain/ceramic  

Onlay — porcelain/ceramic  

Inlay — composite/resin  one  surface  ..., 

Inlay— composite/resin  2  surfaces  

Inlay— composite/resin  3  surfaces  

Onlay— composite/resin  

Crown — resin  (laboratory)  

Crowr>— resin — high  noble  metal  

CrowTv— resin — predom  base  metal  ... 
Crown — resin  with  noble  metal  


Work 
RVUs 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Practice 
expense 
RVUs* 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
O.DO 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Mal- 
practice 
RVUs 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Total 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Global 
period 


YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYT 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 


Up. 
date 


•  All  numtfic  CPT  MCPCS  Cooyngnt  1M3  Am«nc«n  M«<><cai  A«$oci«tlon. 
> '  tnOxMM  rMuclion  o*  Prtctic*  Ej(p«nM  RVU*  M  •  'Mult  0<  OBRA  1993. 
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ADDENDUM  B.— Relative  Value  Unjts  (RVUs)  and  Related  lNFORMATiot*-Contmued 


HCPCS' 


D2740 

02750 

D2751 

02752 

D2790 

02791 

02792 

02810 

D29T0 

02920 

029X 

02931 

02932 

02933 

D2940 

02950 

02951 

02952 

02954 

02960 

02961 

02962 

02970 

02980 

02999 

03110 

03120 

03220 

0331 0 

03320 

03330 

03346 

03347 

03348 

03351 

03352 

03353 

03410 

D3421 

03425 

03426 

03430 

03450 

D3460 

D3470 

03910 

03820 

D3950 

03960 

D3999 

04210 

04211 

O4220 

O4240 

04249 

04250 

D4260 

04261 

D4262 

D4266 

D4270 

04271 

D4320 

04321 

04341 

D4345 

D4910 


MOO 


Sta- 
tus 


R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 


Description 


Crown — porcelain/ceramic  substrate 

Crown — porcelain  fused— metal 

Crown — procelain  fused — metal 

Crown — porcelain  fused — metal 

Crown — full  cast  high  nobis  metal  .... 
Crown — full  cast  predom  base  metal 

Crown— full  cast  noble  metal  _ 

Crown — y*  cast  metallic 

Recement  inlay 

Recement  crown 

Prefab  stainless  steel  crown  ._ 

Prefab  stainless  steel  crcjwn  .„ 

Prefabncated  resin  crown  „ 

Prefab  stainless  steel  crown  .„ 

Sedative  filling  „ _ 

Crown  build-up.  including  ar>y  pins  ... 

Pin  retention — per  tooth  „ 

Cast  post  and  core „ 

Prefab  post  and  core _ 

Labial  veneer  {laminate) _ 

Labial  veneer  (resm)  _ 

Labial  veneer  (porcelain) _, 

Temporary  (fractured  toolh)  ._ _, 

Crown  repair,  by  report  _ _, 

Unspecified  restorative  procedure  .._, 

Piip  cap — direct  .._ _, 

Pulp  cap — indirect  «, 

Therapeutic  pulpotomy «, 

One  canal „, 

Two  canals », 

Three  canals _, 

Ratrea&nent — emteiior _, 

Ratraatment— bicuspid _, 

Ratreatment— n»olaf  _, 

Apexjfication/recalcification _, 

Apexification/recalcificatian », 

Apexification/recalcification  .._ _, 

Apicoectomy  (per  tooth) «, 

Apicoectomy/peoradiculai _, 

Apicoectomy/periradicular  _, 

Apicoectomy/peoradicular  surgery  .... 

Retrograde  filling — per  root -. 

Root  amputation — per  root  „ _. 

Endodontic  endosseous  implant _. 

Intentional  replantation  .._ _. 

Surgical  procadufe  for  isd^ion  _. 

Hemisection „ _ 

Canal  preparation  and  fitUng 

Bleaching  of  discolored  tooth „. 

Unspecified  endodontic  procedure  ..... 

Gingivectomy  or  gingivoplasty  «. 

Gingivectomy  or  gingivoplasty 

Gingival  curettage,  by  report  _ 

Gingival  flap  procedure _. 

Crovm  lengthening „. 

Mucogingival  surgery— par  quadrant  . 

Osseous  surgery  ~ „ 

Osseous  graft— 6ir>gle  site 

Osseous  graft— nuiitiple  sitae  

Guided  tissue  regeneration 

Pedicle  soft  tissue  graft ...... 

Free  soft  tissue  gritft  

Provisional  splinting — intra ». 

Provisional  splintiog — extra  .._ 

Periodontal  scalir^ 

Periodontal  scalirtg _..,....... 

Periodontal  nwirttenance _. 


'  M  nuin«nc  CPT  HCPCS  Copyilghl  1993  American  Madical  AssoclMian. 
•'  IndicaiM  ntductlon  ol  Pradic*  EivanM  RVU$  u  a  raault  of  OBRA 1993. 


Work 
RVUs 


O.OO 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0X0 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oo 

0.00 
0.00 
-0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Practice 
expense 
RVUs* 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.0O 
0X0 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Mal- 
practice 
RVUs 


Total 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Glot>al 
period 


YYY 
YYY 
YYY 
YYY 


YYY  N 


YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 


Up- 
date 


N 
N 
N 
N 
H 
H 
H 
H 
H 
H 
H 
H 
H 
N 
N 
N 
N 
N 
K 
K 
K 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
S 
N 
N 
S 
N 
N 
S 
S 
N 
N 
S 

s 

N 
N 
N 
N 
N 
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HCPCS' 


MOD 


Sta- 
tus 


Description 


3fk 
Us 

Practice 
expense 
RVUs  2 

Mal- 
practice 
RVUs 

Total 

Global 
period 

Up- 
aate 

0.00 

0.00 

0.00 

0.00 

YYY 

N 

0.00 

0.00 

0.00 

0.00 

YYY 

N 

0.00 

0.00 

0.00 

0.00 

YYY 

N 

0.00 

0.00 

0.00 

0.00 

YYY 

N 

0.00 

0.00 

0.00 

0.00 

YYY 

N 

0.00 

0.00 

0.00 

0.00 

YYY 

N 

0.00 

0.00 

0.00 

0.00 

YYY 

N 

0.00 

0.00 

0.00 

0.00 

YYY 

N 

0.00 

0.00 

0.00 

0.00 

YYY 

N 

0.00 

0.00 

0.00 

0.00 

YYY 

N 

0.00 

0.00 

0.00 

0.00 

YYY 

N 

0.00 

0.00 

0.00 

0.00 

YYY 

N 

0.00 

0.00 

0.00 

0.00 

YYY 

N 

0.00 

0.00 

0.00 

0.00 

YYY 

N 

0.00 

0.00 

0.00 

0.00 

YYY 

N 

0.00 

0.00 

0.00 

0.00 

YYY 

N 

0.00 

0.00 

0.00 

0.00 

YYY 

N 

0.00 

0.00 

0.00 

0.00 

YYY 

N 

0.00 

0.00 

0.00 

0.00 

YYY 

N 

0.00 

0.00 

0.00 

0.00 

YYY 

N 

0.00 

0.00 

0.00 

0.00 

YYY 

N 

0.00 

0.00 

0.00 

0.00 

YYY 

N 

0.00 

0.00 

0.00 

0.00 

YYY 

N 

0.00 

0.00 

0.00 

0.00 

YYY 

N 

0.00 

0.00 

0.00 

0.00 

YYY 

N 

0.00 

0.00 

0.00 

0.00 

YYY 

N 

0.00 

0.00 

0.00 

0.00 

YYY 

N 

0.00 

0.00 

0.00 

0.00 

YYY 

N 

0.00 

0.00 

0.00 

0.00 

YYY 

N 

0.00 

0.00 

0.00 

0.00 

YYY 

N 

0.00 

0.00 

0.00 

0.00 

YYY 

N 

0.00 

0.00 

0.00 

0.00 

YYY 

N 

0.00 

0.00 

0.00 

0.00 

YYY 

N 

0.00 

0.00 

0.00 

0.00 

YYY 

N 

0.00 

0.00 

0.00 

0,00 

YYY 

N 

0.00 

0.00 

0.00 

0.00 

YYY 

N 

0.00 

0.00 

0.00 

ODO 

YYY 

N 

0.00 

0.00 

0.00 

0.00 

YYY 

N 

0.00 

0.00 

0.00 

0.00 

YYY 

N 

0.00 

0.00 

0.00 

0.00 

YYY 

N 

0.00 

0.00 

0.00 

0.00 

YYY 

N 

0.00 

0.00 

0.00 

0.00 

YYY 

N 

0.00 

0.00 

0.00 

0.00 

YYY 

N 

0.00 

0.00 

0.00 

0.00 

YYY 

N 

0.00 

0.00 

0.00 

0.00 

YYY 

N 

0.00 

0.00 

0.00 

0.00 

YYY 

N 

0.00 

0.00 

0.00 

0.00 

YYY 

N 

0.00 

0.00 

0.00 

0.00 

YYY 

N 

0.00 

0.00 

o.co 

0.00 

YYY 
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D4920 

D4999 

D5110 

D5120 

D5130 

D5140 

D5211 

D5212 

D5213 

D5214 

D5281 

D5410 

D5411 

D5421 

D5422 

D5510 

D5520 

D5610 

D5620 

D5630 

D5640 

D5650 

D5660 

D5710 

D5711 

D5720 

D5721 

D5730 

D5731 

D5740 

D5741 

D5750 

D5751 

D5760 

D5761 

D5810 

D5811 

D5820 

D5821 

D5850 

D5851 

D5860 

D5861 

D5862 

D5899 

D5911 

D5912 

D5913 

D5914 

D5915 

D5916 

D5919 

D5922 

D5923 

D5924 

D5925 

D5926 

D5927 

D5928 

D5929 

D5931 

D5932 

D5933 

D5934 

D5935 

D5936 

D5937 
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Unscheduled  dressing  change 

Unspecified  periodontal  procedure  .... 

Cofnp<ete  upper 

Complete  lower  

Immediate  upper  

Immediate  lower 

Upper  partal — acrylic  base 

Lower  partial — acrylic  base 

Upper  partial 

Lower  partial 

Removable  unilateral  partial 

Adjust  complete  denture— upper 

Adjust  complete  denture — lower  

Adjust  partial  denture — upper  

Adjust  partial  denture— lower 

Repair  broken  complete  denture 

Replace  missing  or  broken  teeth  

Repair  acrylic  saddle  or  base  

Repair  cast  framework  

Repair  or  replace  broken  clasp 

Replace  broken  teeth — per  tooth 

Add  tooth  to  existing  partial  

Add  clasp  to  existing  partial 

Rebase  complete  upper  denture 

Rebase  complete  lower  denture 

Rebase  upper  partial  denture  

Rebase  lower  partial  denture 

Reline  upper  complete  denture 

Reline  tower  complete  denture  

Reline  upper  partal  denture 

Reline  lower  partial  denture  

Relino  upper  complete  denture 

Reline  tower  complete  denture  

Reline  upper  partial  denture 

Reline  tower  partial  denture  

Tenr)porary  complete  denture  (upper) 
Temporary  complete  denture  (lower)  . 

Temporary  partial — stayplate  

Temporary  partial — stayplate  

Tissue  conditioning — per  denture  

Tissue  conditioning 

Overdenture— complete,  by  report ..... 

Overdenture— partial,  by  report , 

Preclston  attachment,  by  report  ........ 

Unspecified  prosttwdontic  proced , 

Facial  nrK>ulage  (sectional)  

Facial  moulage  (complete) 

Nasal  prosthesis , 

Auricular  prosthesis 

Orbital  prosthesis  

Ocular  prosthesis  

Prosthetic  dressing 

Nasal  septal  prosthesis 

Ocular  prosthesis  

Cranial  prosthesis 

Facial  augmentation  

Nasal  prosthesis,  replacement 

Auricular  prosthesis,  replacement 

Orbital  prosthesis,  replacement  

Facial  prosthesis,  replacement  

Surgical  obturator 

Postsurgiceil  obturator  

Refitting  of  obtijratof 

Marxlibular  resection  prosthesis  

Mandibular  resection  prosthesis 

Obturator  prosthesis,  interim 

Trismus  appliance 
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HCPCS 1 


D5951 

D5952 

D5953 

D5954 

D5955 

D5958 

D5959 

D5960 

D5982 

D5983 

D5984 

D5985 

D5986 

D5987 

D5988 

D5999 

D6030 

D6040 

D6050 

D6055 

D6080 

D6090 

.D6100 

D6199 

D6210 

D6211 

0621 2 

D6240 

D6241 

D6242 

D6250 

D6251 

D6252 

D6520 

D6530 

D6540 

D6545 

D6720 

D6721 

D6722 

D6750 

D6751 

D6752 

D6780 

D6790 

D6791 

D6792 

D6930 

D6940 

D6950 

D6970 

D6971 

D6972 

D6973 

D6975 

D6980 

D6999 

D7110 

D7120 

D7130 

D7210 

D7220 

D7230 

D7240 

D7241 

D7250 

D7260 


ADDENDUM  B.— RELATIVE  VALUE  UNITS  (RVUS)  AND  RELATED  INFORMATION-Continued 
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Description 


Feeding  aid 

Pedlatiic  speech  aid 

Adult  speech  akl 

Superimposed  prosthesis 

Palatal  lift  prosthesis  

Palatal  lift  prosthesis,  Interim 

Palatal  lift  prosthesis,  mod 

Speech  aid  prosthesis,  nK)d 

Surgical  stent 

Radiation  carrier 

Radiation  shieM 

Docking  device— cone  locator  ..„ 

Fluoride  applicator— per  arch 

Dental  commissure  splint 

Surgtoal  splint 

Unspecified  maxillofac  prosthesis  ... 

Endosseous  implant 

Subperiosteal  implant 

Transosseous  implant 

Implant  connecting  bar 

Implant  maintenance  procedures  .... 

Repair  implant 

Implant  removal 

Unspecified  implant  procedure , 

Pontic— cast  high  noble  metaJ  , 

Pontto— cast  predom  base  metal  .... 

Pontic— cast  noble  metal  

Pontic — porcelain  fused  , 

Pontic— porcelain  fused  

Pontic — porcelain  fused  

Pontic— resin  with  high  noble  metal , 

Pontic— resin  with— base  metal  

Pontic— resin  with  noble  metal 

Inlay— metallic— two  surfaces  

Inlay— metallic— three  or  more 

Inlay— metallic  onlaying  cusps 

Cast  metal  retainer  for  ackl  etch 

Crown— resin  with  high  noWe  metal 

Crown— resin  with — base  metal 

Crown— resin  with  noble  metal 

Crown— porcelain  fused 

Crown— porcelain  fused 

Crown — porcelain  fused  

Crown — 3/4  cast  high  noble  metal  .... 
Crown— full  cast  high  noble  metal  ... 

Crowrn-full  cast— base  nietal 

Crown— full  cast  noble  metal  

Recement  bridge 

Stress  breaker 

Preciston  attachment 

Cast  post  and  core 

Cast  post— part  of  bridge  retainer .... 

Prefabricated  post  and  core 

Core  build  up  for  retainer 

Coping— metal 

Bridge  repair,  by  report 

Unspecified  fixed  prosthodontic - 

Single  tooth  

Each  additional  tooth 

Root  removal — exposed  roots 

Surgical  removal  of  erupted  tooth  .... 

Renfwval  of  impacted  tooth  

Removal  of  impacted  tooth 

Removal  of  impacted  tooth 

Removal  of  impacted  tooth  ....:.... 

Surgical  removal  of  tooth  roots , 

Oroantral  fistula  closure  , 
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AooeouM  B.— flaxTWE  Value  Units  (RVUs>  amo  Related  Information— Confinoed 


HCFCS' 


D7270 
07271 
D7272 
D72B0 
D72B1 
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D7290 
D7291 
D7310 
07320 
07340 
07360 
07410 
07420 
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07431 
07440 
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O7460 
07461 
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07461 
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07750 
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07780 
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07820 
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07840 
07850 
07852 
07854 
07858 
D7858 
07860 
07865 
07870 
07872 
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07874 
07875 
07876 
07877 
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DMcitption 


TooOi  »-lmp<anMton  

TootK  liRplantafon 

Tooti  tnnsplanMton 

Surg  Mposur*  oC  impactad  tooth  .. 
Surg  wposur*  cH  impactad  tootti  .. 

BiopBy  of  oral  tiBSua — hafd 

Btopiy  of  oral  ttnua— sot 

Suigtoal  repo9itenlng  of  tBctfr 

TransMptal  fib«foaomy 

AI\<eotoplasty ._ ^ 

AhMoioplasty 

Vssttuioplasty  

Vasttutopiasty 

RadtaU  exdsleni  _„ 

Radleal  excislcrt 

Excision  of  benign  tumor 

Excision  of  benign  tumor 

Excision  of  malignant  tumor  ..„ 

Exciskm  of  malignant  tumor  ..„ 

nortw»«l  of  odonloganic  cysf  _ 

Renwwal  of  odontogenic  cyst 

Ramovai  of  nonodontogenic  cyst  .. 
Remewal  of  nonodontogenic  cyst .. 

Oeekucion  of  Ission(s)  

Ramovai  of  exostosis ^ 

Partial  estectomy „ „ 

Radical  resadion  of  mandiWa 

Incision  and  drainage  of  atiscaes  . 
Indsion  and  drainage  of  abscess  . 

Removal  of  foreign  body,  stdn  

Removal  of  foreign  bodies  ...._ 

Sequssfrectomy  for  osteomyelitis  . 

MaodNary  sinusotomy _ „ 

Madia    open  reduction 

Mecdto    closed  reduction 

Mandibis — open  reduction  

MarxJibia— cloead  reduction 

Maiar  and/or  zygonnatic  arch 

Maiar  and/or  zygomatic  asdn 

Alveoius— stabilization  of  teeth 

Facial  bones — complicated  reduct 

MaodBa— open  reduction  _ 

MaocUto— closed  raductior* 

Mandible — open  reduction  

Mandible — closed  reduction  :-. 

Maiar  and/or  zygomatic  aroh 

Maiar  and/or  z-^omatic  arcJt „ 

AI\«oUi»— stabiization  of  taath 

Facial  bones— ccmpllcatad  radUct 

Open  reduction  of  dislocation  

Closad  (eduction  of  dIslocaOon 

Manipulation  under  anestAaaia 

Condylactomy _ 

Maniaaetomy  „ 

Disc  oapeir _ 

Synowactomy 

Myotomy _ „ 

Joint  reconstrudon 

Arttirotomy  ..._ _ 

Arthroplasty  

Arlhrocantesia ^. 

Arthroscopy— diagnosis 

Arthnoacopy— 6tif>gical  

Arlhwacopy— surgical  

Arthroscopy— awgicaJ  

Arthroscopy — surgical  ,_ 

Arlh»oscopy — surgical 
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HCPCS '     MOD 


}9440 
)9610 
)9630 
}9910 
)9920 
)9930 
>9940 
)9941 
09950 


Description 


Occlusal  orthotic  appliance  

Unspecified  tmd  therapy  

Suture  of  recent  small  wounds  

Suture— up  to  5  cm 

Suture— over  5  cm  

Skin  grafts  

Osteoplasty 

Osteotomy— rsuDus,  dosed 

Osteotomy — ramus,  open  

Osteotomy — ramus,  open  

Osteotomy — segmented  or  subapical 

Osteotomy— body  of  mandible 

Lefort  I  (maxilla— total)  

Lefort  I  (maxilla— segmented)  

Lefort  ii  or  lefort  ill  

Lefort  ii  or  lefort  iii  

Osseous,  osteoperiosteal  graft  

Repair  of  maxillofacial  defects  

Frenulectomy — separate  procedure  ... 

Excision  of  hyperplastic  tissue 

Excision  of  pertcoronal  gingiva  

Sialolithotomy  .■ 

Excision  of  salivary  gland 

Sialodochoplasty  „ 

Closure  of  salivary  fistula 

Emergency  tracheotomy  

Coronoidectomy  

Implant— facial  bones 

Implant — chin 

Unspecified  oral  surgery  procedure  ... 

Removable  appliarxie  therapy 

Fixed  appliance  therapy 

Removable  appliance  therapy 

Fixed  appliance  therapy .'.. 

Removable  appliance  ttierapy 

Rxed  appliance  therapy 

Class  1  malocclusion  

Class  2  malocclusion 

Class  3  malocclusion  

Class  1  malocclusion  , 

Class  2  malocclusion  , 

Class  3  malocclusion  „ , 

Treatment  of  siceletal  case , 

Post-treatment  stabilization , 

Unspecified  orthodontic  procedure  ...., 

Palliative  treatment— dental  pain  

Local  anesthesia  

Regional  block  anesttiesia 

Trigeminal  division  block  anesthes  

Local  anesthesia  

General  anesthesia 

General  anesthesia 

Analgesia 

Intravenous  sedation 

Consultation— per  session  

House  call 

Hospital  call 

Office  visit  for  observation 

Office  visit 

Therapeutic  drug  injection 

Other  drugs  and/or  medteaments  

Applicatton  of  medicaments  

Behavior  management  

Treatment  of  complications 

Occlusal  guards 

Fabrication  of  athletk:  nxxjthguard 

Occlusion  analysis— nwunted  case  .... 
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J0610 
J0&16 
J0520 
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J0S44 
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JOSM 
J0570 
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JOSM 
JOSM 
J0M9 
JOftIO 
J0620 
JOCM 
J0«3S 
J0«4« 
J0«7e 
JOCM 
J0«M 
J0M4 
JOMS 

J0M7 
JOfiM 
J07M 
J071C 
J07M 
J072S 
J07M 
J0743 
J0745 
J07M 
J0770 
J07M 
J07M 
JOMO 
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Dtacitption 


Occlusal  ad)ustm«n(— limKed 

Ocdutal  adjustment— comptata  .. 
UnspaclRed  ad|unc«ve  procedure 

Dntrin^  blood  .^ „ 

Office  pcoc:  tem^  urinary  catheter 

Occupational  therapy  

Adminiatation  of  In^sctlon 

Injectiocv  tetracycline 

injectioa  adenosine  

Injectiocv  adrenalin,  epinephrine  ., 

Injection,  bipeiiden,  2  mg _.... 

Injection,  alglucerase,  per  10  unit 

Injection,  mettrytdopate  hd 

Injection,  allergy  deeensittzation  .. 
lnjectio(\  allergy  deeensitbation  .. 
Injectiocv,  allergy  deeensitizatian  .. 
Injectienv  alpha  l-pcoteinaae  inhib 

Injectiocv  amlnophydin 

InjectloOi  amplciUirv „.^ ... 

tnjeciisA,  amotaAM 

injedcMk  sucdnyehoUne  chtortda  . 
injectiQfv  nandroione  phenpiopio . 

Ir^ectiofv  hydraluine  hd 

Injection,  metanvninol  

Injection,  chionqwine  

Injection,  trimeihephan 

Injectionk  atropine  auliate  ^^ 

Injactten,  dirnecaprol  „.^. 

Injection,  baciofan  ..... 

Injection,  dicyclocnine , 

Injection,  benzquinamida  hd 

InjectiOA^  benztropine 

b^actionv  bethenechol  chlotfd* 

Injection,  penidin  g  benzathine  ., 
Injection,  penictfin  g  benzathine  ., 
Injectien,  penidMn  g  benzathine  ., 
tnteden^  penidiiin  g  benzathine  .. 
Injeclionk  penidKn  g  benzathina  .. 
Iniecilen,  penidin  g  benzathine  .. 
Bolulnuin  toxin  type  a,  per  unH  ... 
InjectiOA,  ethykwrepinephrtne  hd  . 
Injection,  edetaie  cal.  disodiuA .... 

InjecHorv  caidum  gluconate 

Injectiocv  catdum  giycerophoe 

Injectiocv  calcitonin  salmon  ..;;-.... 

Ir^ectiorv  caldtriot ...i . 

Injectiocv  leucovocin  caidum 

Injectiocv  mepiwacaine 

injeciierv  deslanoside -.. 

tnjectierv  cefazoiin  sodium 

Injection,  cetoxilin  sodium 

Injection,  cefoeldd  sodium 

Injection,  ceftriaxocw  sodium 

Injectiocv  sterito  cefuroxime  so 

Cefotaxime  sodium _... 

Injediocv  betamethesone 

Injectiecv  cephaptrin  sodium 

Injectiocv  chlo«acnphenicol  sodium 
Injectioni,  choHonic  gonadotropin  . 
Injection,  chiocpheniramine  maL  .. 

Injectieiv  cilastatm  sodium  _ 

Injection,  codeine  phosphate 

Injectiecv  coichidne _ 

Injectiofv  cotlstiinelhate  sodium  ... 

iT^actiocv  prochloiperazine  

Injection,  nil(et)amide 

Injedioiv  corticotpopin  
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Description 


Injection,  cortisone  ...„ 

Injection,  cortigel  40 

Injection,  cortrophin  zinc  hydrox 

Injection,  warfarin  sodium  

Injection,  deferoxamine  mesylate 

Injection,  testosterone  enanthate 

Injection,  brompheniramine  maleate  . 

Injection,  estradiol  valerate  

Injection,  depo-estradiol  cyplonat 

Injection,  methylprednisolone 

Injection,  methylprednisolone 

Injection,  methylDrednisolone 

Injection,  medroxyprogesterone 

Inj.,  medroxyprogesterone  acetate  .... 

Injection,  testosterone  c^pionate 

Injection,  testosterone  cypionate 

injection,  testosterone  cypionate 

Injection,  testosterone  cypionate 

Injection,  dexamethosone  sodium  ph 

Injection,  dehydroergotamine 

Injection,  acetazoiamlde  sodium , 

Injection,  digitoxin , , 

Injection,  digoxin 

Injection,  phenytoin  sodium 

Injection,  hydromorphone 

Injection,  dyphyfline 

Injection,  diphenhydramine  hd 

Injection,  chlorothiazide  sodium 

Injection,  dmso,  dimethyl  sulfx 

Injection,  methadone  hcl  

Injection,  dimenhydrinata  

Injection,  dipyridamole,  per  10  mg 

Injection,  arrttriptyline  hcl 

Injection,  ergonovine  maleate  

Injection,  aqueous  saline  placebo 

Injection,  eryttwomycin-im  

Injection,  erthromycin-iv  

.Ir^ection,  estradiol  valerate  

Injection,  estradiol  valerate  

Injection,  estrogen  conjugated  

Injection,  estrone 

Injection,  etidronate  disodium  

Injection,  filgrastim  (g-csf)  

Injection,  filgrastim  (g-csf)  

Injection,  foscamet  sodium  

Injection,  gamma  globulin  

Injection,  gamma  globulin  

Injection,  gamma  globulin  

Injection,  gamma  globulin  

Injection,  gamma  globulin  

Injection,  gamma  globulin  

Injection,  gamma  globulin  

Injection,  gamn^  globulin  

Injection,  gamma  globulin  

Injection,  ganvna  globulin  

Injection,  gamma  globulin  

Injection,  immune  globulin , 

Injection,  ganciclovir  sodium  

Injection,  garamycin,  gentamicin 

Injection,  gold  sodium  thiomaieate 

Injection,  haloperldol  

Injection,  haloperldol  decanoata  

Injection,  heparin  sodium  

Injection,  histamine 

Injection,  tetanus  immune  globulin 

Injection,  prednisolone  tabulate 

Injection,  hydrocortisone  acetate  


'  Al^  nunienc  OPT  HCPCS  CopytiflT!  1893  American  MsOicjl  Association. 
' '  ImJicates  reduction  of  Practice  Expense  RVUs  as  a  raauH  01 OBRA  1993. 


Wo* 

RVUs 


0.00 
O.M 
O.OO 
O.M 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aM 

O.M 

aM 

O.M 
0.00 
O.M 
0.00 
0.00 
0.00 
O.M 

aM 

0.00 
O.M 

aM 

O.M 
0.00 
0.00 
O.M 
0.00 
0.00 
0.00 
O.M 

aM 

0.00 

aM 

O.M 
O.M 
0.00 
0.00 
O.M 
0.00 
O.M 
O.M 
0.00 
0.00 
0.00 
O.M 
O.M 
0.00 

aM 

0.00 

aM 

0.00 

aM 

0.00 
O.M 
O.M 
0.00 

aM 

O.M 
0.00 
0.00 
0.00 
0.00 

aM 

O.M 


Practice 
expense 
RVUs  2 


0.00 
O.M 
0.00 
0.00 
0.00 
O.M 
O.M 
O.M 
0.00 
O.M 
O.M 
O.M 
O.M 
O.M 
0.00 
O.M 
0.00 
0.00 
0.00 
0.00 
0.00 

aM 

O.M 
0.00 
O.M 

aM 

O.M 
0,00 
O.M 
0.00 
O.M 
O.M 
0.00 
0.00 

aM 

O.M 
O.M 
O.M 
0.00 
0.00 
O.M 

aM 

O.M 

aM 

O.M 
O.M 
0.00 
0.00 

aM 

O.M 
0.00 
O.M 
0.00 
0.00 
O.M 
0.00 
O.M 
0.00 
O.M 

aM 
aM 
aM 

O.M 

aM 

O.M 
0.00 
O.M 


Mal- 
practice 
RVUs 


aM 

O.M 
O.M 
O.M 
O.M 
O.M 
O.M 

aM 

O.M 

aM 

0.00 

aM 

O.M 

aM 
aM 

O.M 
O.M 
0.00 
0.00 
O.M 
O.M 
O.M 
O.M 

aM 
aM 

0.00 
O.M 
O.M 
O.M 
O.M 
O.M 
0.00 
O.M 

aM 

O.M 
O.M 
O.M 
O.M 
O.M 
0.00 
0.00 
0.00 

aM 

O.M 
0.00 
0.00 

aM 

O.M 
O.M 
O.M 
0.00 
0.00 
O.M 
0.00 
0.00 
0.00 
O.M 
O.M 
O.M 

aM 

O.M 
O.M 

aM 

O.M 

aM 

O.M 

aM 


Total 


O.M 
0.00 
O.M 
O.M 

aM 

O.M 
O.M 
O.M 
O.M 
O.M 
O.M 
O.M 
O.M 
0.M 
OJOO 
O.OO 
O.M 
O.M 
O.M 
O.M 
O.M 

aM 

O.M 
O.M 
O.M 
O.M 
O.M 

aM 

O.M 
O.M 

aM 

O.M 
O.M 
O.M 
O.M 

aM 

O.M 
O.M 
O.M 

aM 

O.M 
O.M 
O.M 

aM 

O.M 
O.M 
0.00 
0.00 

aM 

0.00 
0.00 
O.M 
0.00 
0.00 
0.00 
0.00 
0.00 
O.M 
0.00 
0.00 
O.M 
0.00 
0.00 
O.M 
0.00 
O.M 
O.M 


Global 

penod 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 


Up- 
date 


0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 
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ADDENDUM  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


HCPCS' 


J1710 

J1720 

J1730 

J1739 

J1741 

J1760 

J1770 

J1780 

J1790 

J1800 

J1810 

J1820 

J1840 

J1850 

J1885 

J1890 

J1910 

J1930 

J1940 

J1960 

J 1970 

J1980 

J1990 

J2000 

J2C10 

J2050 

J2060 

J2100 

J2150 

J2160 

J2175 

J2180 

J2190 

J2210 

J2240 

J2270 

J2275 

J2320 

J2321 

J2322 

J2330 

J2350 

J2360 

J2370 

J2400 

J2405 

J2410 

J2440 

J2460 

J2480 

J2490 

J2495 

J2510 

J2S1S 

J2S20 

J2540 

J2545 

J2550 

J2560 

J2590 

J2595 

J2600 

J2640 

J2650 

J2670 

J2672 

J2675 


MOD 


Sta- 
tus 


E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 


Description 


Injectkx),  hydrocoftisone  socHum  ph  

Injection,  hydrocortisone  sodium  s 

Injection,  diazoxide 

Injection,  hydroxyprogesterone  cap  

Injection,  hydnsxyprogesterone  cap  

Injection,  iron  dextran v 

Injection,  iron  dextran 

Injection,  Iron  dextran 

Ir^ection.  droperidol 

Injection,  proprarx>ioi  hd  

Injection,  droperidol  and  fentanyl 

Injection,  insulin 

Injection,  kanamycin  sulfate 

Injection,  ttanamydn  sulfate 

Injection,  ketorolac  trometfTamine 

Ir^ection,  cephalothin  sodium 

Injection,  kutapressin 

Injection,  propiomazine  

Injection,  furosemkJe 

Ir^ection,  levorphanol  tartrate 

Injection,  ^^^ethotrimepra2lne  

Injection,  hyoscyamine  sulfate  

Injection,  chlordiazepoxide  hd 

Injection,  lidocaine  M 

Injecton,  lincomydn  hd 

lr\jectJon,  liver  

Injection,  torazepam 

Injectkxi.  luminal  sodium 

Injection,  nwuinitol  

Injection,  cydizine  lactate 

Injection,  meperidir>e  

Injection,  nwperidine  and  prometha 

Injection,  mersalyl  with  theophyl  

Injection,  methylergonovlne  maleate 

Injection,  metocurine  iodide  

Injection,  morphine  sulfate  

Injection,  niorphine  sulfate  

Injection,  narnlrolone  decanoata 

Injection,  nandrokxie  decanoate 

Injection,  nandrolone  decanoate 

Injection,  thiothixene 

Injection,  niacinamide,  niadn 

Injection,  orphenadrine 

Injection,  phenylephrine  hd 

Injection,  chloroprocalne  hd 

Injection,  ondansetron  hd  :..: - 

Injection,  oxymorphone  hd  _ .'.... 

Injection,  papavenne  hd  ....' 

Injection,  oxytetracycline  hd  

Injection,  hydrochlorides  of  opium  

Injection,  paraldehyde  

Injection,  tridihexethyt  chloride 

Injection,  penicillin  g  procaine 

Injection,  pentobart)ital  sodium  

Injection,  thiopental  sodium 

injection,  penicillin  g  potassium  

Pentamidine  for  inhaler  

Injection,  promethazine  hd  

Injection.  phenol)art>ital  sodium  

Ir^ection,  oxytodn 

Injection,  vasopressin  tanrurta 

Injection,  posterior  pituitary 

Injection,  prednisolone  sodium  ph  

Injection,  prednisolone  acetate  

Injection,  tdazdine  hd 

Injection,  propantheline  t>ronr)ida 

Injection,  progesterone 


ort( 
lis 

PractkM 
expense 
RVUs  2 

Mai- 
practice 
RVUs 

Total 

Gk>bal 
period 

Up- 
date 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

o.oo 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

000 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

000 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

000 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.60 

0.00 

XXX 

0 

0.00 

0.00 

000 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

000 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

000 

000 

0.00 

0.00 

XXX 

0 
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HCPCS ' 


J2680 
J2690 
J2700 
J2710 
J2720 
J2730 
J2760 
J2765 
J2790 
J2800 

j2aio 

J2820 

J2825 

J2860 

J2910 

J2912 

J2914 

J2920 

J2930 

J2950 

J2970 

J2995 

J2996 

J3000 

J3010 

J3050 

J3070 

J30e0 

J3105 

J3120 

J3130 

J3140 

J3150 

J3180 

J3230 

J3240 

J3250 

J3260 

J3270 

J3280 

J3301 

J3302 

J3303 

J3310 

J3320 

J3340 

J3350 

J3360 

J3364 

J3365 

J3370 

J3380 

J3390 

J3400 

J3410 

J3420 

J3430 

J3450 

J3470 

J3490 

J3500 

J3520 

J3530 

J3535 

J3540 

J3$50 

J3560 


I^OD 


Sta- 
tus 


E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 


Description 


Injection,  fluphenazlne  decanoate  ., 

Injection,  procainamide  hcl , 

Injection,  oxadllln  sodium  

Injection,  neostigmine  methylsulft. 

Injection,  protamine  sulfate  , 

Injection,  pralidoxime  chloride 

Injection,  phentolaine  mesylate 

Injection,  metoclopramide  hd 

Injection,  rho  d  immune  globulin  .... 

Injection,  methocart)amol  

Injection,  theophylline 

Injection,  sargramostim  (gm-csf)  .... 

Injection,  sarracenia  purpurea 

Injection,  secobarbital  sodium 

Injection,  aurothioglucose 

Injection,  sodium  chloride 

Injection,  sodium  salicylate  

Injection,  methylprednisolone 

Injection,  methylprednisolone 

injection,  promazine  hcl  

Injection,  methicillin  sodium  

Injection,  streptokinase 

Injection,  atteplase  recombinant 

Injection,  streptomycin 

Injection,  fentanyl  dtrate  

Injection,  decamethonium  bromide 

Injection,  pentazocine  hcl 

Injection,  chiorprothixene  

Injection,  terbutaline  sulfate  

Injection,  testosterone  enanthate  ... 
Injection,  testosterone  enanthate  ... 
Injection,  testosterone  suspension  . 
Injection,  testosterone  propionate  .. 

Injection,  tetanus  toxoid  

Injecton,  chtorpromazine  hcl 

Injection,  thyrotropin 

Injection,  trimethobenzamide  hd  .... 

Injection,  tobramycin  sulfate 

Injection,  imipramine  hcl 

Injection,  thiethylperazine  maieat  ... 
Injection  triamdnolone  acetonide  ... 
Injection  triamcinolone  diacetate  .... 
injection  triamdnolone  hexacetoni  . 

Injection,  perphenazine  

Injection,  spectinomycin  dihydrochi 

Injection,  cryptenamine  acetate  

Injection,  urea , 

Injection,  diazepam  , 

Injection,  urokinase.  5000  iu  vial ..... 

Injection,  iv,  urokinase , 

Injection,  vancomycin  hd  , 

Injection,  isoxsuprine  hd 

Injection,  methoxamir>e  

Injection,  triflupromazine  hd 

Injection,  hydroxyzine  hcl 

Injection,  vitamin  b-12  

Injection,  vitamin  k.  phytonadione  ... 
Injection,  mephentermlne  sulfate  .... 

Injection,  hyaluronkJase 

Undassified  drugs 

Vitamin  therapy  

Endrate  ethylenediamine-tetra-acet 

Nasal  vacdne  inhalation  

Metered  dose  Inhaler  drug 

Autogenous  blood  extract,  intraven 

Intra-arterial  oxygen  Injection 

Adrenal  cortex  extract  


Work 
RVUs 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00  I 


Practice 
expense 
RVUs  2 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


Mal- 
practice 
RVUs 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


Total 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oa' 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


GAobai 
period 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 


Up- 
date 


0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 


'  All  ntimarie  CPT  HCPCS  Copyrtghi  1993  Amancan  Madical  Aasoctation. 
'  *  Indicates  reduction  of  Practice  Expense  RVUs  as  a  result  o(  OBRA  1993. 
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AOOENOUM  B— RELATIVE  VALUE  UNITS  (RVUS)  AND  RELATED  INFORMATION— Continued 


HCPCS' 


MOD 


J3570 
J6015 
J7010 
J7020 
J7030 
J7040 
J7042 
J7050 
J7051 
J7060 
J7070 

J7oeo 

J7090 

J7100 

J7110 

J7120 

J7130 

J7140 

J7150 

J7190 

J7192 

J7194 

J7196 

J7197 

J7500 

J7501 

J7502 

J7503 

J7504 

J7505 

J7506 

J7610 

J7615 

J7620 

J7625 

J7627 

J7630 

J7640 

J7650 

J7651 

J7652 

J7653 

J7654 

J7655 

J7660 

J7665 

J7670 

J7672 

J7675 

J7689 

J7799 

J9000 

J9010 

J9020 

J9031 

J9040 

J9045 

J9050 

J9060 

J9062 

J9070 

j9oeo 

J9090 
J9091 
J9092 
J9093 
J90d4 


Sta- 
tus 


N 
N 

E 

E 

P 

P 

P 

P 

P 

P 

P 

E 

E 

E 

E 

P 

E 

N 

N 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 


Description 


Laetrile.  amygdaJin,  vitamin  b-17  .... 

Typhus - 

Viai  of  allergy  vaccine,  sin^ 

ViaJ  of  allergy  vaccine,  multiple 

Infusion,  normal  saline  solution 

Infusion,  normal  saline  solution 

5%  dextrose/normal  saline 

Infusion,  normal  saiine  solution 

Sterile  saline  or  water  

5%  dextrose/water 

Infusion,  d5w  

Infusion,  albumiaoJ  5% — 

Infusion,  albumlsoi  25%  „ 

Infusion,  dextran  40 

Infusion,  dextran  75 

Ringers  lactate  infusion 

Hypertonic  salir>e  solution  

Prescription  drug,  oral  

Prescription  drug,  oral  ctiemo 

Factor  VIII 

Factor  VIII,  (recombinant)  

Factor  ix,  complex 

Other  hemophilia  dotting  factors  ... 

Injection,  antithrombin  ill  ..._ 

Azathioprine — oral,  tab 

Azattvopnne — parenteral,  vial  

Cydosporine — oral,  sol  

Cydosponne — parenteral 

Lymphocyte  immune  globuHn 

Monoclonal  antibodies— parenteral 

Prednisone,  any  dosage  

Acetylcysteine,  10%,  per  ml 

Acetylcysteine,  20%.  per  ml 

Albuterol  sulfate,  0.083%,  per  ml  ... 

Albuterol  sulfate.  0  5%,  per  ml 

Inhal.  sokj.,  bitolterol  mesylate 

Cromolyn  sodium,  per  20  mg 

Epinepfvine,  2.25%,  per  ml 

Isoetharine  hydrochloride,  0.1% 

Isoetharine  hydrochtoride,  0.125%  . 

Isoetharine  hydrochtoride,  0.167% 

Isoetharine  hydrochtoride,  0.2%  .... 

Isoetharine  hydroditorlde,  0.25% .. 

Isoetharine  hydrochtoride,  1.0%  .... 

Isoproterenol  hydrochloride,  0.5% 

Isoproterenol  hydrochtoride,  1.0% 

Metaproterenol  sulfate,  0.4%  

Metaproterenol  sulfate,  0.6%  

Metaproterenol  sulfate,  5.0%  .._.... 

Noc  drugs,  inhalation  solution 

Noc  drugs,  other  than  Inhalation  ... 

Doxorubicin  hd 

Doxorubicin  hd 

Asparaginase 

Beg  live  (Intravesical)  

Bleomycin  sulfate  — 

Injection,  carbopiatin  „.... 

Carmustine,  bischtorethyl  nitro 

Cisplatin 

Cisplatin 

CydopfKtsphamide 

Cydophosphamide  — 

Cyclophosphamide  

Cydophosphamide 

Cydophosphamide ™ 

Cydophosphamide,  lyophilized  .... 

Cydophosphamide,  tyophifized  .... 


ark 
Us 

Practice 

expense 

RVUs  2 

Mal- 
practice 
RVUs 

Total 

Gtobal 
period 

up- 
date 

0.00 

0.00 

OJOO 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

000 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

o:oo 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

QM 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

OjOO 

0.00 

XXX 

0 

aoo 

0.00 

aoo 

0.00 

XXX 

0 

0.00 

0.00 

OJOO 

0.00 

XXX 

0 

0.00 

0.00 

OJOO 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

<  Ml  numeric  OPT  HCPCS  CopyngM  1093  American  Madtcal  AMOoMon 
> '  indicalM  rwiuciion  o(  Practio*  Expani*  nvut  m  ■  rMull  o)  06RA  1 093. 
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HCPCS ' 


J9095 
J9096 
J9097 
J9100 
J9110 
J9120 
J9130 
J9140 
J9150 
J9165 
J9181 
J9182 
J9185 
J9190 
J9200 
J9202 
J9208 
J9209 
J9211 
J9213 
J9214 
J9215 
J9216 
J9217 
J9218 
J9230 
J9240 
J9250 
J9260 
J9265 
J9268 
J9270 
J9280 
J9290 
J9291 
J9293 
J9295 
J9320 
J9340 
J9360 
J9370 
J9375 
J9380 
J9999 
M0005 
M0006 
M0007 
M0008 
M0064 
M0075 
M0076 
M0100 
M0101 
M0300 
M0301 
M0302 
M0702 
M0704 
M0706 
M0708 
M0710 
M0722 
M0724 
M0726 
M0728 
M0730 
MOdOO 


MOD 


Sta- 
tus 


E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

D 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

A 

A 

A 

A 

A 

N 

N 

N 

A 

N 

N 

N 

D 

D 

D 

D 

D 

D 

D 

D 

D 

Iq 


Description 


Cyclophosphamide,  lyophilized  

Cyclophosphamide,  lyophilized  

Cyclophosphamide,  lyophilized 

Cytarabine  hcl  

Cytarabine  hcl  , 

Dactinomycin,  actinomycin  d , 

Dacarbazine  

Dacarbazine  

Daunorublcin,  hd 

Injection,  diethylstilbestrol  

Etoposide 

Etoposide 

Rudarabine  phosphate 

Ruorouracil 

Floxundine  

Goserelin  acetate  implant  

Injection,  ifosfomide 

Injection,  mesna 

Idanjbicin  hydrochloride,  5  mg 

Interferon,  a[lfa-2a,  recombinant 

Interferon,  alfa-2b,  recombinant 

Interferon,  alfa-n3 

Interferon,  gamma  1-b 

Leuprolide  acetate 

Leuprolide  acetate 

Mechlorethamine  hd  

Medroyprogesterone  acetate  

MettK)trexate  sodium  mix 

Methotrexate  sodium  mix 

Paditaxel  

Pentostatin 

Plicamycin  (mithramydn)  

Mitomycin  

Mitomycin  

Mitomycin  

Injection,  mitoxantrone  hd  

Polyesti'adiol  phosphate 

Streptozodn 

Thiotepa 

Vinblastine  sulfate  

Vincristine  sulfate  

Vincristine  sulfate  

Vincristine  sulfate  

Not  otherwise  dassified  drugs  , 

Office  visits— two  or  more  modal 

Office  visits— with  one  modality  

Office  visit  combination  of  modal  

Office  visit  combination  of  modal  

Monitoring  daig  prescription  visit  

Cellular  therapy 

Prolotherapy  

Intragastric  hypothennia 

Cutting  or  rerrvsval  of  coms 

Iv  chelation  therapy 

Fabric  wrapping  of  abdominal  aneur 

Assessment  of  cardiac  output 

Brief,  osteopathic  manip  therapy  

Limited,  osteopathic  manip  therapy  . 
Intermediate  osteopathic  manip  ther 
Extended  osteopathic  manip  ttierapy 
Comprehensive  osteopathic  manip  .. 

Brief  inpatient  hospital  omt 

Limited  inpatient  hospital  omt  

Intermediate  inpatient  hospital  omt  .. 

Extended  inpatient  hospital  omt 

Comprehensive  inpatient  hosp  omt  . 
Excision,  revision  of  a-v  shunt  


srk 
'Us 

Practice 
expense 
RVUs  2 

Mat- 
practice 
RVUs 

Total 

Gtobal 
period 

Up- 
date 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

o.po 

XXX 

0 

0.00 

0.00 

0.00 

O.DQ 

XXX 

0 

0.00 

000 

0.00 

o.od 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.77 

0.31 

0.03 

1.11 

XXX 

N 

0.51 

0.15 

0.02 

0.68 

XXX 

N 

1.02 

0.35 

0.04 

1.41 

XXX 

N 

0.51 

0.11 

0.01 

0.63 

XXX 

N 

0.37 

0.19 

0.03 

0.59 

XXX 

N 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.37 

0.35 

0.03 

0.75 

XXX 

S 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

000 

0 

0.00 

0.00 

0.00 

0.00 

000 

0 

0.00 

000 

0.00 

0.00 

000 

0 

0.00 

0.00 

0.00 

0.00 

000 

0 

0.00 

0.00 

0.00 

0.00 

000 

0 

0.00 

0.00 

0.00 

0.00 

000 

0 

0.00 

0.00 

0.00 

0.00 

ooo 

0 

0.00 

0.00 

0.00 

0.00 

000 

0 

0.00 

0.00 

0.00 

0.00 

000 

0 

0.00 

0.00 

0.00 

0.00 

000 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

<  AD  numeric  CPT  HCPCS  Copynghl  1993  American  Medical  Association. 
3*  Indttaias  reduction  o*  Practice  Expense  RVUs  as  a  result  ol  OSRA  1993. 
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AOOENOUM  B.— RELATIVE  VALUE  UNITS  (RVUS)  AND  RELATED  lNFOR^MTlON— Continued 


HCPCS' 


MOD 


P2028 

P2029 

P2031 

P2033 

P2038 

P3000 

P3001 

P3001 

P7001 

P9010 

P9011 

P9012 

P9013 

P90U 

P9015 

P9016 

P9017 

P9018 

P9019 

P9020 

P9021 

P9022 

P9603 

P9604 

P9605 

P9610 

P9615 

Q0034 

Q0035 

Q0035 

Q0035 

Q0O68 

Q0091 

Q0092 

Q0093 

Q0094 

Q0103 

Q0104 

Q0105 

Q0106 

Q0107 

Q0108 

Q0109 

Q0110 

Q0111 

Q0112 

Q0113 

Q01U 

Q0115 

Q0116 

00117 

O0118 

Q0119 

Q0120 

Q0121 

Q0122 

O0123 

00124 

O0125 

O9920 

09921 

09922 

09923 

09924 

09925 

09926 

09927 


26 


TC 
26 


Sta- 
tus 


X 
X 

N 
X 

X 

X 

X 

A 

X 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

X 

X 

X 

X 

X 

X 

A 

A 

A 

A 

A 

A 

D 

0 

A 

A 

D 

D 

D 

D 

A 

A 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

0 

E 

E 

E 

E 

E 

E 

E 

E 


Description 


Ceptialtn  Poculabon,  blood 

Congo  red,  blood 

Hair  analysis  (excluding  arsenic)  

Thymol  turtidity.  Wood  

Mucoprotein,  blood  (seromuco<d) 

Screening  pap  smear,  cervical 

Screening  pap  smear,  cervical 

Screening  pap  smear,  cervical 

Culture,  bacteria),  unne  

Blood  (whole),  tor  transfusion  

Blood  (split  unit),  specify  amount 

Cryoprecipitate,  each  unit  

Fibfirwgen  unit 

Globulin,  gamma - 

Globulin,  rh  immune  - 

Leukocyte  poor  blood,  each  unit 

Plasma,  single  donor,  fresh  frozen  

Plasma  protean  fraction,  each  unit  

Ptateiet  concentrate,  each  unit 

Plateiet  rich  plasma,  each  unit 

Red  blood  cells,  each  unit 

Washed  red  biood  cells,  each  unit 

Travel  allowance  one  way— iab  

Travel  allowance  one  way— tab  

Routine  venipuncture  

Cathetenzation  specimen  collect  

Cathetenzation  specimen  coilect  

Administration— influenza  vaccine  

Cardiokyrrxjgraphy  

CardioJ^ymograjshy  

Cardiotcynfxjgrajshy  

Extracorporeal  plasmapheresis 

Screening  pap  smear,  obtaining  

Set-up  portaWe  x-ray  equipment 

Fitgrastim  (g-csf),  per  100  meg 

Sargramostim  (gni-csf),  per  250  meg 

Physical  therapy  evaluation  

Physical  therapy  evaluation  

Low  osmolar  contrast  material  

Low  osmolar  contrast  materia)  ». 

Low  osmolar  contrast  materia) 

Standby  surgery  

Occupational  Therapy  ..~ 

Occupational  Therapy  

Wet  mounts  .'...'».r..;...i _. 

Potassium  hydroxide  prep* 

Pinwomi  examirwtions  ....• 

Fern  test  - 

Post-coital  mucous  exam  ..»._ 

Hemoglobin,  single  analyte  exam  .... 

Diab  custom  depttvinlay  shoe 

Diabetic  custom  molded  shoe 

Diabetic  mult  density  insert  .„ 

Diab  modi  shoe  roller/rocker 

Diabetic  modf  with  wedge 

Diab  modf  w/metatarsal  bar 

Diab  modf  with  off-set  heel  

Admtn/pneunxKXKxal,  flu  vaccine  .... 

Paditaxel  30  mg 

Injectwn,  epo  per  1000  units 

Injection,  epo  per  1000  units 

Injectton,  epo  per  1000  units 

Injection,  epo  per  1000  units 

Injection,  epo  per  1000  units 

Injection,  epo  per  1000  units 

Injectkwi,  epo  pw  1000  unHs 

Injection,  epo  per  1000  units 


Wortc 
RVUs 


Practice 

expense 

RVUs* 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.42 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.17 
0.00 
0.17 
1.69 
0.37 
0.00 
0.00 
0.00 
1.02 
0.51 
0.00 
0.00 
0.00 
0.00 
1.02 
0.51 
OJOO 
0.00 
0.00 
0.00 
0.00 
0.00 
•  0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Mal- 
practice 
RVUs 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

032 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.49 

0.37 

0.12 

1.28 

0.28 

0.30 

0.00 

0.00 

0.35 

0.04 

0.00 

0.00 

0.00 

0.00 

0.35 

0.04 

0.00 

aoo 
d.oo 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


Total' 


0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.04 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.04 

0.03 

0.01 

0.16 

0.03 

0.01 

0.00 

0.00 

0.11 

0.01 

0.00 

0.00 

0.00 

0.00 

0.11 

0.01 

0.00 

6.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

ooo 

0.00 


Gtob^ 
period 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.78 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.70 

0.40 

0.30 

3.13 

0.68 

0.31 

0.00 

0.00 

1.48 

0.56 

0.00 

0.00 

0.00 

0.00 

1.48 

0.56 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


up- 
date 


XXX  ( 

3 

XXX  ( 

3 

XXX  ( 

D 

XXX 

Q 

XXX 

D 

XXX 

0 

XXX 

0 

XXX 

N  • 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

N 

XXX 

N 

XXX 

N 

000 

N 

XXX 

N 

XXX 

N 

XXX 

0 

XXX 

0 

XXX 

N 

XXX 

N 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

N 

XXX 

N 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

xxx 

0 

xxx 

0 
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ADDENDUM  B.— Relative  Value  Units  (RVUs)  and  Related  iNFORMATiofvi— Continued 


HCPCS 1 


09928 

09929 

O9930 

09931 

09932 

Q9933 

09934 

09935 

09936 

09937 

09938 

09939 

O9940 

R0070 

R0075 

R0076 

V2020 

V2025 

V2100 

V2101 

V2102 

V2103 

V2104 

V2105 

V2106 

V2107 

V2108 

V2109 

V2110 

V2111 

V2112 

V2113 

V2114 

V2115 

V2116 

V2117 

V2118 

V2199 

V2200 

V2201 

V2202 

V2203 

V2204 

V2205 

V2206 

V2207 

V2208 

V2209 

V2210 

V2211 

V2212 

V2213 

V2214 

V2215 

V2216 

^2217 

\/2218 

^2219 

^2220 

y2299 

y2300 

y2301 

y2302 

r2303 

A  2304 

^2305 

y2306 


MOD 


Sta- 
tus 


E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

C 

C 

C 

X 

N 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 


Description 


Injection,  epo  per  1000  units 

Injection,  epo  per  1000  units 

Injection,  epo  per  1000  uruts 

Injection,  epo  per  1000  units 

Injection,  epo  per  1000  units 

Injection,  epo  per  1000  units 

Injection,  epo  per  1000  units 

Injection,  epo  per  1000  units 

Injection,  epo  per  1000  units , 

Injection,  epo  per  1000  units 

Injection,  epo  per  1000  units 

Injection,  epo  per  1000  units 

Injection,  epo  per  1000  units ; 

Transportation  of  portable  x-ray  . 
Transportation  of  portat)le  x-ray  . 
Transportation  of  portable  ekg  ... 

Frames,  purchases 

Frames,  deluxe 

Sphere,  single  vision  

Sphere,  single  vision  

Sphere,  single  vision  

Spherocvlinder,  single  vision 

Spherocyllnder,  single  vision 

Spherocytinder,  single  vision 

Spherocytinder,  single  vision 

Sptierocylinder,  single  vision 

Spherocyllnder,  single  vision 

Spherocyllnder,  single  vision 

Spherocyllnder,  single  vision 

Sptierocyllnder,  single  viskxi 

Spherocytinder,  single  vision 

Spherocyllnder,  single  viskjn 

Sptierocylinder,  single  vision 

Lenticular,  (myodisc),  per  lens  ... 

Lenticular  lens,  nonaspheric  

Lentcular.  aspheric,  per  lens 

Aniseikonia  lens,  single  vision  .... 

Not  otherwise  classified  

Sphere,  bifocal  

Spt>ere,  bifocal  

Sptiere.  bifocal  

Sptierocylinder,  bifocal 

Spherocytinder,  bifocal  

Spherocytinder,  bifocal 

Spherocytinder,  bifocal  

Spherocytinder,  bifocal  

Spherocytinder,  bifocal  

Spherocytinder,  bifocal  

Spherocytinder,  bifocal 

Spherocytinder,  bifocal 

Spherocytinder,  bifocal  

Spherocytinder,  bifocal  

Spherocytinder,  bifocal  

Lenticular  (myodisc),  per  lens  .... 
Lenticular,  nonaspheric,  per  lens 
Lenticular,  aspheric  tens,  bifocal 

Aruseikonic,  per  lens,  bifocal 

Bifocal  seg  wklth  over  28mm 

Bifocal  add  over  3.25d  

Specialty  bifocal  (by  report)  

Sphere,  trifocal  

Sphere,  trifocal  

Sphere,  trifocal  

Spherocyllnder,  trifocal 

Spherocytinder,  trifocal 

Spherocytinder,  trifocal 

Spherocytinder,  trifocal 


3rt( 
Us 

Practice 

expense 

RVUs  2 

Mal- 
practice 
RVUs 

Total 

Global 
period 

Up- 
date 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

000 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

.  XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

coo 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

N 

0.00 

0.00 

0.00 

O.QO 

XXX 

N 

0.00 

0.00 

0.00 

O.OO 

XXX 

N 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0  00 

XXX 

0 

0.00 

•0.00 

0.00 

o.oc 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00,     0.00 

0.00 

XXX 

0 

0.00 

0.00 

000 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

Ml  numeric  CPT  HCPCS  Copyrigtit  1983  Amwicar.  M«dicsl  Ajsociation. 
'  Indicates  reduction  ol  Practice  Expense  nvUt  at  a  result  of  OBRA  1993. 
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ADDENDUM  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


MCPCS" 


mod 


V2307 

V2308 

V2309 

V2310 

V2311 

V2312 

V2313 

V23U 

V2315 

V2316 

V2317 

V2318 

V2319 

V2320 

V2399 

V2410 

V2430 

V2499 

V2500 

V2501 

V2502 

V2503 

V2510 

V2511 

V2512 

V2513 

V2520 

V2521 

V2522 

V2523 

V2530 

V2599 

V2600 

V2610 

V2615 

V2623 

V2624 

V2625 

V2626 

V2627 

V2628 

V2629 

V2630 

V2631 

V2632 

V2700 

V2710 

y2715 

V2718 

V2730 

V2740 

V2741 

V2742 

V2743 

V2744 

V2750 

V2755 

V2760 

V2770 

V2780 

V2785 

V2799 

V5008 

V5010 

V5011 

V5014 

V5020 


Sta- 
tus 


X 

X 

X 

X 

X 

X 

X   ' 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

p 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

N 

N 

N 

N 

N 


Description 


Spherocytinder,  trifocal 

Sph«rocylindef,  trifocal 

Spherocylinder.  trifocal 

Spherocytinder,  trifocal 

Spherocylinder.  trifocal 

Spherocylinder.  trifocal 

Spherocylinder,  trifocal 

SpherocylirKler.  trifocal 

Lentcular,  (myodisc),  per  lens 

Lenticular  nonaspheric,  per  lens 

Lenticular,  asptieric  lens  

Aniseikontc  lens,  trifocal 

Trifocal  seg  width  over  28  mm 

Trifocal  add  over  3.25d  

Specialty  trifocal  (by  report)  

Variat>le  asphericity  lens  

Variable  asphericity  lens,  bifbcat 

Variable  sphericity  lens  

Contact  lens,  pnvna,  spherical 

Contact  lens,  prrvna  toric  or  prism 

Contact  lens  pmma,  bifocal 

Contact  lens  pmma.  color  vision 

Contact  lens,  gas  permeable  

Contact  lens,  gas  oermeable,  toric  .... 

Contact  lens,  gas  permeable  

Contact  lens,  gas  permeable  

Contact  lens  hydrophilic 

Contact  lens  hydrophilic.  toric 

Contact  lens  hydrophilic.  bifocal  

Contact  lens  hydrophilic.  extended  .... 

Contact  lens,  scleral,  per  lens 

Contact  lens,  other  type 

Hand  held  low  vision  aids  

Single  lens  spectacle  mounted 

Telescopic  and  other  compound  lens 

Prosthetic  eye.  plastic,  custom  

Polishing  artifical  eye  

Enlargement  of  ocular  prosthesis  

Reduction  of  ocular  prosthesis 

Scleral  cover  shell 

Fabrication  &  fitting  

Prosthetic  eye.  other  type  

Anterior  chamtwr  Intraocular  lens  

Iris  supported  intraocular  lens 

Posterior  chamber  intraooUar  ler)S  ... 

Balance  lens,  per  lens — -.. 

Slab  off  prism,  glass  or  plastic  .......... 

Prism,  per  lens  

Press-on  lens,  fresnell  prism 

Special  base  curve 

Tint,  plastic,  rose 

Tint,  plastic,  other  than  rose  1-2  

Tint,  glass  rose  1  or  2.  per  lens 

Tint,  glass  other  than  rose  1  or  2  

Tint,  photochromatic,  per  lens 

Anti-reflective  coating,  per  lens 

U-v  lens,  per  lens  

Scratch  resistant  coating 

Occluder  lens,  per  lens  

Oversize  lens,  per  lens  

Processing,  transp  corneal  tissue  

Vision  service,  miscellaneous  

Hearing  screening  

Assessment  for  hearing  aid  

Fitting/checking  of  hearing  aid  

Repair/modif  of  a  hearing  aid 

Conformity  evaluation 


WorK 
RVUs 


Practice 
expense 
RVUs* 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oo 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 


Mal- 
practice 
RVUs 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

o.oo 

0.00 
000 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
000 


Total 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


GUobai 
period 


Up- 
date 


0.00 

XXX 

0 

0.00 

XXX 

0 

0.00 

XXX 

0 

0.00 

XXX 

0 

0.00 

XXX 

0 

0.00 

XXX 

0 

0.00 

XXX 

0 

0.00 

XXX 

0 

0.00 

XXX 

0 

0.00 

XXX 

0 

0.00 

XXX 

0 

0.00 

XXX 

0 

0.00 

XXX 

0 

0.00 

XXX 

0 

0.00 

XXX 

0 

0.00 

XXX 

0 

0.00 

XXX 

0 

0.00 

XXX 

0 

0.00 

XXX 

0 

0.00 

XXX 

0 

0.00 

XXX 

0 

0.00 

XXX 

0 

0.00 

XXX 

0 

0.00 

XXX 

0 

0.00 

XXX 

0 

0.00 

XXX 

0 

0.00 

XXX 

0 

0.00 

XXX 

0 

0.00 

XXX 

0 

0.00 

XXX 

0 

0.00 

XXX 

0 

0.00 

XXX 

0 

0.00 

XXX 

0 

0.00 

XXX 

0 

0.00 

XXX 

0 

0.00 

XXX 

0 

0.00 

XXX 

0 

0.00 

XXX 

0 

0.00 

XXX 

0 

0.00 

XXX 

0 

0.00 

XXX 

0 

000 

XXX 

0 

0.00 

XXX 

0 

0.00 

XXX 

0 

0.00 

XXX 

0 

0.00 

XXX 

0 

0.00 

XXX 

0 

0.00 

XXX 

0 

0.00 

XXX 

0 

0.00 

XXX 

0 

0.00 

XXX 

0 

0.00 

XXX 

0 

0.00 

XXX 

0 

0.00 

XXX 

0 

0.00 

XXX 

0 

0.00 

XXX 

0 

0.00 

XXX 

0 

0.00 

XXX 

0 

0.00 

XXX 

0 

0.00 

XXX 

0 

0.00 

XXX 

0 

0.00 

XXX 

0 

0.00 

XXX 

0 

0.00 

XXX 

0 

0.00 

XXX 

0 

0.00 

XXX 

0 

0.00 

1    XXX 

0 

'  Alt  nu.'nanc  OPT  HCPC3  Coayr^jnt  1993  America.t  Mxliol  Asiocialion 
> '  inOicatM  rMiJS^on  al  P-act-c*  ^to^ma  nvus  *s  t  (Mult  of  OBRA  1993 
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HCPCS' 


V5030 
V5040 
V5050 
V5060 
V5070 
V5080 
V5090 
V5100 
V5110 
V5120 
V5130 
V5140 
V5150 
V5160 
V5170 
V5180 
V5190 
V5200 
V5210 
V5220 
V5230 
V5240 
V5299 
V5336 
V5362 
V5363 
V5364 


MOD 


Sta- 
tus 


Description 


Hearing  aid,  monaural,  body  worn  ., 
Hearing  aid,  monaural,  body  worn  . 
Hearing  aid,  monaural,  in  the  ear  ... 
Hearing  aid,  monaural,  behind  ear 

Glasses,  air  conduction 

Glasses,  bone  conduction 

Dispensing  fee,  unspec  hearing  aid 
Hearing  aid,  bilateral,  body  worn  ..., 

Dispensing  fee,  bilateral 

Binaural,  body  

Binaural,  in  the  ear 

Binaural,  behind  Oie  ear 

Binaural,  glasses 

Dispensing  fee,  binaural 

Hearing  aid,  cros,  in  the  ear  

Hearing  aid,  cros,  behind  the  ear  .., 

Hearing  aid,  cros.  glasses 

Dispensing  fsa  cros 

Heanng  aid,  bicros,  in  the  ear 

Hearing  aid,  bicros,  behind  ear 

Heanng  aid,  bicros,  glasses 

Dispensing  fee,  bicros 

Hearing  service,  nr^iscellaneois  

Repair/modification  augmen  device 

Speech  screening 

Language  screening _ 

Dysphagia  screening 


Work 
RVUs 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Practice 
expense 
RVUs  2 


Addendum  C — New  and  Revised  Codes 
With  RVUs  and  Update  Indicators 
Subject  to  Comment 

Addendum  C  lists  the  codes  for  which 
interim  RVUs  have  been  established. 
These  are  codes  that  are  new  or  revised 
in  1994  or  that  were  designated  as 
carrier-priced  procedures  for  the  1993 
physician  fee  schedule  but  for  which 
RVUs  have  been  established  for  1994. 
Because  these  RVUs  are  interim,  public 
comments  on  these  codes  will  be 
considered  if  they  are  received  by  5  p.m. 
[January  31, 1994).  Further,  consistent 
with  the  final  notice  with  comment 
period  entitled  "Physician  Performance 
Standard  Rates  of  Increase  for  Federal 
Fiscal  Year  1994  and  Physician  Fee 
Schedule  Update  For  Calendar  Year 
1994  (BPD-774-FNC).  pubUshed 
elsewhere  in  this  Federal  Register  issue, 
the  update  indicators  in  Addendum  C  of 
this  final  riile  for  new  and  revised  codes 
are  also  subject  to  comment.  Any 
revisions  to  the  interim  RVUs  will  be 
annotmced  in  a  doctiment  to  be 
pubUshed  in  1994  that  provides  our 
analysis  of  and  responses  to  public 
comments.  These  revisions  will  apply  to 
services  furnished  beginning  January  1, 
1995. 


Addendum  C  contains  the  following 
information. 

1.  HCPCS  code.  This  is  either  a  CPT 
or  level  2  HCPCS  code  for  the  service  in 
question.  CPT  codes  are  listed  first, 
followed  by  level  2  HCPCS  codes. 

2.  Modifier.  A  modifier  is  shown  if 
there  is  a  TC  (modifier  TC)  and  a  PC 
(modifier  -26)  for  the  service.  If  there  is 
a  PC  and  a  TC  for  the  service. 
Addendum  B  contains  three  entries  for 
the  code:  one  for  the  global  values  (both 
professional  and  technical);  one  for 
modifier  -26  (PC),  and  one  for  modifier 
TC.  The  global  service  is  not  designated 
by  a  modifier,  and  physicians  must  bill 
using  the  code  without  a  modifier  if  the 
physician  furnishes  both  the  PCs  and 
the  TCs  of  the  service. 

3.  Status  indicator  This  indicator 
shows  whether  the  HCPCS  code  is  in 
the  fee  schedule  and  whether  it  is 
separately  payable  if  the  service  is 
covered.  See  Addendum  B  for  a 
description  of  the  status  indicators. 

4.  Description  of  code.  This  is  an 
abbreviated  version  of  the  narrative 
description  of  the  code. 

5.  Work  RVUs.  These  are  the  interim 
RVUs  for  the  physician  work  for  this 
service. 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Mal- 
practice 
RVUs 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Total 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.«) 
0.00 
0.00 
0.00 

A   Art 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Gk>bal 
period 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


Up- 
date 


6.  Practice  expense  RVUs.  These  are 
the  interim  RVUs  for  the  practice 
expense  for  the  service. 

7.  Malpractice  expense  RVUs.  These 
are  the  interim  RVUs  for  the  malpractice 
expense  for  the  service. 

8.  Total  RVUs.  This  is  the  sum  of  the 
work,  practice  expense,  and  malpractice 
expense  RVUs. 

9.  Global  period.  This  indicator  shows 
the  number  of  days  in  the  global  period 
for  the  code  (0, 10.  or  90  days).  See 
Addendum  B  for  explanations  of  the 
alpha  codes. 

10.  Update  indicator.  This  coliunn 
indicates  whether  the  update  for 
surgical  procedures,  primary  care 
services,  or  other  nonsurgical  services 
appUes  to  the  HCPCS  code  in  column  1. 
A  "0"  appears  in  this  field  for  codes  that 
are  deleted  in  1994  or  are  not  paid 
imder  the  physician  fee  schedule.  A  "P" 
in  this  column  indicates  that  the  update 
and  CF  for  primary  care  services  applies 
to  this  code.  An  "N"  in  this  column 
indicates  that  the  update  and  CF  for 
other  nonsurgical  services  apphes  to 
this  code.  An  "S"  in  this  coliunn 
indicates  that  the  separate  update  and 
CF  for  surgical  procedures  applies. 


<  AH  nuoMrtc  CPT  HCPCS  CopyngM  1993  Am«r(can  Medical  Association. 
' '  IndicatM  rMuction  of  Pnctic*  Expanse  R  VUa  a*  a  rasult  ol  OBRA  1 993. 
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AOOENOUV  C— ^4€W  AND  REVISED  COOES  WITH  RVUS  SUBJECT  TO  COMMENT 


HCPCS' 


11755 

15786 

15789 

15792 

15793 

19125 

19126 

24566 

24562 

31231 

31233 

31235 

31237 

31238 

31238 

31240 

31245 

31246 

31247 

31248 

31249 

31251 

31261 

31262 

31264 

31266 

31269 

31271 

31280 

31281 

31282 

31283 

31284 

31286 

31287 

31288 

31290 

31291 

31292 

31293 

31294 

32442 

32445 

32480 

32482 

32484 

32486 

32488 

32540 

32601 

32602 

32603 

32604 

32605 

32606 

32650 

32651 

32652 

32653 

32654 

32655 

32656 

32657 

32658 

32659 

32660 

32661 


MOO 


Sta- 
tus 


A 
A 
A 

A 
A 
A 
A 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


OMcrlptton 


Biopsy,  nail  unit  ..._ 

Chemical  p«el,  face,  epidarm 
Chemical  peel,  face,  dermal  .. 

Chemical  peel,  nonfacial 

Chemical  peel,  nonfacial 

Excision,  breast  iesion  

Excision,  add'l  breast  lesion  ... 

Treat  humerus  fracture 

Treat  humerus  fradure 

NasaJ  endoscopy,  dx _ 

NasaJ/sinus  endoscopy,  dx  .... 
Nasai/sinus  endoscopy,  dx  .... 
Nasal/sinus  endoscopy,  surg  . 
Nasal/smus  endoscopy,  surg  . 
Nasai/sinus  endoscopy,  surg  . 
Nasai/smus  endoscopy,  surg  . 
Nasal/sinus  endoscopy,  sui^  . 
Nasai/'slnus  erxjoscopy,  surg  . 
Nasai/sinus  endoscopy,  surg  . 
Nasal/stnus  endoscopy,  surg  . 
Nasal/sinus  endoscopy,  surg  . 
Nasal/sinus  endoscopy,  surg  . 
Nasal/sinus  endoscopy,  surg  . 
Nasal/sinus  endoscopy,  surg  . 
Nasal/sinus  endoscopy,  surg  . 
Nasal/sinus  endoscopy,  surg  . 
Nasal/sinus  endoscopy,  surg  . 
Nasal/suuts  ervjoscopy,  surg  . 
Nasal/sinus  endoscopy,  surg  . 
Nasal/sinus  er>doscopy,  surg  . 
Nasal/sinus  endoscopy,  surg  . 
Nasai/sinus  endoscopy,  surg  . 
Nasal/sinus  endoscopy,  surg  . 
Nasal/sinus  endoscopy,  surg  . 
Nasai/sinus  endoscopy,  surg  . 
Nasal/sinus  endoscopy,  surg  . 
Nasal/sinus  endoscopy,  suig  . 
Nasal/sinus  endoscopy,  surg  . 
Nasal/sinus  endoscopy,  surg  . 
Nasal/sinus  endo?copy,  surg  . 
Nasal/sinus  endoscony,  surg  . 

Sleeve  pneumonectomy 

Removal  of  lung  

Partial  removal  of  lung 

Biiobectomy ^^ 

Segmentectomy ^. 

Sleeve  k>t)ectomy ^:„ 

Completion  pr>eumonectomy .. 

Removal  of  lung  lesion 

Thoracoscopy,  diagnostic 

T>x5racoscopy,  diagnostic 

Thoracoscopy,  diagmjstic 

T>v3racoscopy,  diagnostic 

Thoracoscopy,  diagrwstic 

Thoracoscopy,  diagnostic 

Thoracoscopy,  surgical  

Thoracoscopy,  surgical  

Thoracoscopy,  surgical  „ 

Thoracoscopy,  surgical 

Thoracoscopy,  surgical  

Thoracoscopy,  surgical  

Thoracoscopy,  surgical  .'... 

Thoracoscopy,  surgical  

Thoracoscopy,  surgical  

Thoracoscopy,  surgical  

Thoracoscopy,  surgical  

Thoracoscopy,  surgical  


Work 
RVUs 


1.32 

2.96 

3.95 

^37 

3.16 

5.92 

2.96 

7.25 

7.92 

0.74 

1.58 

2.77 

1.90 

3.30 

8.59 

^64 

3.35 

4.13 

4.64 

4.91 

5.83 

6.12 

5.31 

6.10 

6.60 

6.87 

7.81 

8.08 

6.72 

7.51 

8.01 

8.28 

9.22 

9.49 

3.96 

4.63 

13.00 

13.60 

1050 

11.50 

1320 

24.90 

23.60 

17.00 

18.70 

19.70 

23.00 

24.60 

13.40 

5.52 

6.03 

7.90 

8.88 

7.01 

8.49 

10.10 

1220 

17.80 

12.50 

11.80 

12.50 

12.20 

13.20 

11.20 

11.00 

16.80 

12.60 


Practice 

expense 

RVUs 


1.00 

1.50 

1.50 

0.51 

0.51 

2.93 

1.47 

6.13 

6.69 

099 

2.02 

3.55 

2.43 

422 

11.00 

3.38 

4.29 

5.29 

5S4 

628 

7.46 

7.83 

6.80 

7.81 

8.45 

8.79 

10.00 

10.30 

8.60 

9.61 

10.20 

10.60 

11.80 

12.10 

5.07 

5.93 

16.60 

17.50 

13.50 

14.80 

16.90 

18.10 

20.60 

17.30 

17.30 

17.30 

16.70 

17.90 

11.80 

3.51 

3.91 

3.51 

3.91 

3.51 

3.91 

7.70 

11.90 

15.90 

10.40 

11.60 

13.50 

13.50 

13.60 

13.40 

14.10 

20.10 

9.35 


Mal- 
practice 
RVUs 


012 

0.12 

0.12 

0.05 

0.05 

0.61 

0.31 

0.97 

1.07 

0.10 

0.22 

0.38 

0.27 

0.46 

1.19 

OJST 

0.46 

0.57 

0.65 

0.68 

0.81 

0.85 

0.74 

0.85 

0.92 

0.96 

1.09 

1.13 

0.94 

1.05 

1.12 

1.15 

128 

1.32 

0.55 

0.64 

1.82 

1.90 

1.47 

161 

1.85 

3.54 

3.92 

3.27 

3.27 

327 

327 

330 

2.07 

0.58 

0.65 

0.58 

0.65 

0.58 

0.65 

1.29 

2.31 

3.04 

2.03 

2.03 

2.56 

2.39 

2.59 

2.55 

2.64 

3.60 

1.49 


Total 


2.44 

4.58 

5.57 

2.93 

3.72 

9.46 

4.74 

14.35 

15.68 

1.83 

3.82 

6.70 

4.60 

7.98 

20.78 

6.39 

8.10 

9.99 

11.23 

11.87 

14.10 

14.80 

12.85 

14.76 

15.97 

16.62 

18.90 

19.55 

16.26 

18.17 

19.38 

20.03 

2^30 

22.96 

9.58 

11.20 

31.48 

33.07 

25.57 

27.97 

31.97 

46.63 

48.24 

37.64 

39.36 

40.35 

42.99 

46.12 

27.33 

9.61 

10.59 

11.99 

T3.44 

11.10 

13.05 

19.17 

26.51 

36.85 

25.05 

25.56 

28.69 

28.13 

29.46 

27.16 

27.79 

40.55 

23.68 


Global 
period 


000 
090 
090 
090 
090 
000 

zzz 

090 
090 
000 
000 
000 
000 
000 
010 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
010 
010 
010 
010 
010 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
000 

ooc 

000 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 


Up- 
date 


S 
S 
S 
S 

s 

S 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
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HCPCS' 


32662 

32663 

32664 

32665 

32850 

32851 

32852 

32853 

32854 

33200 

33206 

33208 

33210 

33211 

33212 

33213 

33214 

33216 

33217 

33218 

33220 

33222 

33223 

33233 

33234 

33235 

33236 

33237 

33238 

33240 

33241 

33242 

33243 

33244 

33247 

33249 

33401 

33403 

33406 

33413 

33414 

33417 

33460 

33463 

33464 

33465 

33471 

33475 

33505 

33506 

33600 

33602 

33606 

33608 

33610 

33611 

33612 

33615 

33617 

33619 

33687 

33686 

33722 

33732 

33736 

33767 

3377DI 


ADDENDUM  C— New  AND  REVISED  CODES  WiTH  RVUs  SUBJECT  TO  COMMENT— Continued 


MOD 


sta- 
tus 


A 

A 

A 

A 

X 

C 

C 

C 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Thoracoscopy,  surgical 

Thoracoscopy,  surgical  

Thoracoscopy,  surgical  

Thoracoscopy,  surgical  

Dorvor  pneumonectomy , 

Lung  transplant,  single  

Lung  transplant  w/bypass  , 

Lung  transplant,  double 

Lung  transplant  w/bypass  

Insertion  of  heart  pacemaker  .... 
Insertion  of  heart  pacemaker  .... 
Insertion  of  heart  pacemaker  .... 

Insertion  of  heart  electrode  

Insertion  of  heart  electrode  

Insertion  of  pulse  generator 

Insertion  of  pulse  generator 

Upgrade  of  pacemaker  system  . 
Revision  Implanted  electrode  .... 

Insert/revise  electrode 

Repair  pacemaker  electrodes  ... 

Repair  pacemaker'electrode 

Pacemaker  ak:d  pocket 

Pacemaker  aicd  pocket 

Removal  of  pacemaker  system  . 
Removal  of  pacemaker  system  . 
Removal  pacemaker  electrode  . 
Remove  electrode/thoracotomy 
Renrrave  electrode/thoracotomy 
Remove  electrode/thoracotomy 

Insert/replace  pulse  gener 

Remove  pulse  generator  onl^  ... 
Repair  pulse  generator/leads  .... 
Remove  generator/thoracotomy 

Remove  generator 

Insert/replace  leads 

Insert/replace  leads/gener 

Valvuloplasty,  open  

Valvuloplasty,  w/cp  bypass  

Replacement,  aortic  valve 

Replacement,  aortic  valve 

Repair,  aortic  valve  

Repair  of  aortic  valve  

Revision  of  tricuspkl  valve  

Valvukjplasty,  tricuspid 

Valvuloplasty,  tricuspid 

Replace  tricuspid  valve  

Valvotomy,  pulmonary  valve  

Replacemerit  pulnwnary  valve  . 

Repair  artery  w/tunnel , 

Repair  artery,  translocation 

Ctosure  of  valve  

Closure  of  valve  

Anastomosis/artery-aofta  

Repair  anomaly  w/conduit 

Repair  by  enlargement 

Repair  double  ventricle  

Repair  double  ventiide  

Repair  (simple  fontan) 

Repair  by  modified  fontan 

Repair  single  ventricle 

Repair  of  heart  defects 

Repair  of  heart  defects 

Repair  of  heart  defect  

Repair  heart-vein  defect 

Revision  of  heart  chamber 

Atrial  septectomy/septostomy  .... 
Repair  great  vessels  defect  


Wori( 
RVUs 


15.90 
17.60 
- 13.80 
14.80 
0.00 
0.00 
0.00 
0.00 
0.00 
1120 
6.11 
7.51 
3.34 
3.44 
5.27 
6.22 
7.51 
5.13 
5.49 
5.08 
5.16 
4.64 
621 
2.85 
4.23 
5.62 
11.80 
12.80 
14.30 
7.28 
2.85 
5.92 
21.70 
8.43 
9.87 
12.90 
22.70 
23.60 
31.50 
34.50 
29.60 
0.00 
21.80 
24.40 
26.10 
26.80 
21.30 
27.60 
25.60 
25.60 
28.60 
27.60 
29.60 
30.30 
29.60 
31.50 
32.40 
30.80 
32.50 
35.70 
32.50 
33.50 
27.60 
27.30 
20.10 
23.60 
32.30 


Practice 

expense 

RVUs 


practice 
RVUs 


14.70 

2.77 

17.30 

3.27 

10.60 

2.06 

14.40 

2.67 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

12.40 

1.92 

8.26 

1.35 

10.60 

1.56 

3.34 

0.27 

3.34 

0.27 

5.44 

0.89 

5.44 

0.89 

5.46 

1.07 

5.08 

0.56 

5.08 

0.56 

4.64 

0.63 

4.64 

0.63 

5.76 

1.02 

5.76 

1.02 

2.67 

0.05 

4.79 

0.38 

527 

0.56 

4.02 

0.63 

9.33 

1.83 

10.40 

2.03 

5.44 

0.89 

2.07 

0.40 

8.32 

1.56 

9.12 

1.56 

9.12 

1.56 

15.10 

2.39 

19.00 

3.23 

16.50 

3.23 

17.20 

3.37 

30.80 

5.39 

25.10 

4.91 

21.50 

4.20 

0.00 

0.00 

26.30 

4.78 

17.70 

3.47 

19.00 

3.71 

33.00 

6.02 

15.50 

3.04 

20.10 

3.93 

18.60 

364 

18.60 

3.64 

20.80 

4.07 

20.10 

3.93 

21.50 

4.20 

22.00 

4.31 

21.50 

4.20 

22.90 

4.49 

23.50 

4.61 

22.40 

4.38 

23.60 

4.63 

26.00 

5.08 

23.60 

4.63 

24.40 

4.77 

20.10 

3.93 

19.90 

3.89 

14.60 

2.87 

17.20 

3.37 

23.50 

4.59 

Total 


33.42 
38.23 
26.53 
32.05 
0.00 
0.00 
0.00 
0.00 
0.00 
25  53 
15.72 
19.67 
6.95 
7.Cg 
11.60r. 
1Z55 
14.04 
10.77 
11.13 
10.35 
10.43 
11.42 
12.99 
5.57 
9.40 
11.45 
16.49 
23.99 
26.74 
13.61 
5.32 
15.80 
32.39 
19.11 
27.41 
3521 
42.43 
44.28 
67.79 
64.58 
55.34 
0.00 
52.98 
45.67 
48.89 
65.82 
39.95 
51.67 
47.95 
47.95 
53.51 
51.67 
55.34 
56.73 
55.34 
59.04 
60.61 
57.64 
60.88 
66.88 
60.88 
62.73 
51.67 
51.20 
37.75 
44.28 
60.41 


Global 
period 


090 
090 
090 
090 
XXX 
090 
090 
090 
090 
090 
090 
090 
000 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 


Up- 
date 


S 
S 
S 
S 
0 
S 
S 
S 
S 
S 
S 
N 
N 
N 
S 
S 
S 
N 
N 
S 
S 
S 
S 
S 
S 
S 
S 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 


'  All  nomafie  OPT  HCPCS  Copyright  1993  Amarlcan  Madical  Asaooation 
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AOOENOUM  C— NEW  AND  REV4SE0  COOES  WiTH  RVUS  SUBJECT  TO  COMMENT— Continued 


HCPCS' 


MOO 


33771 

33853 

33860 

33861 

33863 

33917 

33918 

33919 

33920 

33922 

33960 

33961 

33973 

33974 

33975 

33976 

33977 

33978 

34502 

35390 

35623 

35681 

35693 

35684 

3568S 

35700 

35875 

35876 

35901 

35903 

35905 

35907 

37607 

37790 

38102 

38746 

38747 

43205 

43216 

43217 

43226 

43228 

43244 

43248 

43250 

43258 

43261 

43458 

43610 

43611 

43620 

43621 

43622 

43631 

43632 

43633 

43634 

43635 

43636 

43638 

44364 

44365 

44376 

44377 

4437B 

44392 

44383 


Sta- 
tus 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Repair  great  vessels  defect 

Repair  septal  defect 

Ascending  aorta  graft 

Ascending  aorta  graft - 

Ascending  aorta  graft 

Repair  pulmonary  artery — 

Repair  pulmonary  atresia 

Repair  pulmonary  atresia 

Repair  puinx)nary  atresia 

Transect  pulmonary  artery  — 

External  circulation  assist 

External  circulation  assist 

Insert  balloon  device  - 

Remove  intra-aortic  balloon  ...„ 

Implant  ventricular  device  

Implant  ventricular  device  „ 

Remove  ventricular  devico 

Remove  ventricular  devico 

Reconstruct,  vena  cava - 

Reoperation,  carofid — ~ 

Bypass  graft,  not  vein  — 

Arterial  transposition 

Arterial  transposition 

Arterial  transposition 

ArteriaJ  transposition _ 

Reoperation,  bypass  graft  . — 

RenKJval  of  clot  in  graft — 

Removal  of  clot  in  graft 

Excisioa  graft,  neck 

Excision,  graft,  extremity  — 

Excision,  graft,  thorax 

Excision,  graft,  abdomen 

Ligation  of  fistula - 

Peniie  venous  occlusion  „ 

Renwval  of  spJeen.  total  _ 

Remove  ttx>racic  lymph  nodes  _.... 
Remove  abdominal  lymph  nodes  .. 
Esophagus  endosoopy/ligetion ._... 

Esophagus  endosoopy/lesion  „ 

Esophagus  endoscopy ~ 

Esophagus  endoscopy,dilation 

Esophagus  endoscopy,ablabon  ... 

Upper  gj  endoscopy/ligation 

Upper  gi  endoscopy/guidewire 

Upper  gi  endoscopy/tumor 

Endoscopic  ultrasisund  exanL~. — 
Endoscopy.bile  duct/pancreas  — 

Dilation  of  esophagus  ....^^~ 

Excision  of  stomach  lesion  ....^.... 
Excision  of  stomach  lesion  — «... 

Removal  of  stomach  

Removal  of  stomach  

Removal  of  stomach  

Removal  of  stomach,  partial  _ 

Removal  stomach,  partial .,~... 

Removal  stomach,  partial — 

Removal  stomach,  partial — 

Partial  removal  of  stomaoh 

Partial  removal  of  stomach  

Removal  stomach,  partial 

Small  bowel  endoscopy 

Small  bowel  endoscopy  .._ 

Small  bowel  endoscopy  ..' 

Small  tMwel  ervjoscopy 

Small  bowel  endoscopy 

Colonoscopy  &  poiypectomy  — 
Cokxx>scopy.  lesion  removal  ..-.. 


•  M  num»he  CPT  HCPCS  Cooyrlohi  1993  Am»nc«n  MwJicat  A«»oci«Jion. 
>  *  UKtcMM  reduction  o)  Piactio*  ExpariM  RVU*  M  •  rMuR  ot  OSRA  1993. 


Work 
RVUs 


Practice 

expense 

RVUs 


Mal- 
practice 
RVUs 


33.50 
30.60 
31.50 
33.50 
35.50 
23.60 
25.60 
31.40 
31.00 
22.70 
19.50 
11.00 

9.87 
12.80 
19.70 
26.90 
17.20 
19.70 
25.90 

3.23 
15.50 
16.80 
14.10 
18.00 
18.00 

ail 

9.17 
13.00 
7.33 
8.73 
17.00 
17.80 
5J1 
6.91 
4.85 
4.44 
4.94 
3.81 
2.83 
2.83 
2.37 
3.81 
4.62 
3.18 
3.63 
3.95 
6.34 
1.03 
10.20 
12.50 
21.20 
21.70 
23.00 
18.30 
18.30 
18.70 
20.10 
2.08 
20.30 
20.80 
4.18 
4.07 
5.43 
5.73 
7.48 
4.06 
4.B9 


24.40 
22.20 
35.10 
35.10 
35.10 
17.20 
ia60 
22.80 
22.60 
16.50 

7.09 

7.09 

7.62 

5.62 
14.30 
19.50 
12.50 
14.30 
18.80 

1.69 

ai5 

19.80 
9.50 
9.43 
943 
1.63 
8.30 
a30 
7.26 
7.26 
7.26 
7.26 
3.09 
4.91 
2.54 
232 
2.59 
2.71 
4.11 
4.11 
3.48 
4.84 
329 
2.26 
4.99 
2.81 
6.05 
2.54 
826 
626 
15.50 
15.50 
15.50 
12.50 
12.50 
12.50 
21.00 
1.09 
12.60 
12.80 
4.78 
4.76 
3.86 
4.09 
5.33 
530 
5.47 


Total 


Global 
period 


4.77 

4.34 

6.25 

6.25 

625 

3.37 

3.64 

4.47 

4.41 

3.23 

0.95 

0.95 

1.01 

0.92 

2.80 

3.82 

2.46 

2.80 

3.68 

0.38 

1.90 

3.85 
1.93 

2.19 

2.19 

0.38 

1.67 

1.67 

1.48 

1.48 

1.48 

1.48 

0.72 

0.48 

0.59 

0.54 

0.60 

0.18 

0.37 

0.37 

026 

0.38 

021 

0.15 

0.43 

0.18 

a38 

027 

1.73 

1.73 

323 

323 

323 

2.69 

2.69 

2.69 

4.62 

0.26 

2.76 

2.76 

0.73 

0.73 

025 

027 

0.35 

0.71 

0.71 


62.73 
57.19 
72.93 
74.91 
76.88 
44.28 
47.95 
58.80 
58.10 
42.43 
27.62 
19.09 
18.50 
19.37 
36.89 
50.27 
32.28 
36.89 
48.48 
5.31 
25.64 
40.58 
25.60 
29.63 
29.63 
5.12 
19.14 
23.02 
16.07 
17.47 
25.82 
26.62 
9.72 
12.30 
7.98 
7.30 
8.13 
6.70 
7.31 
7.31 
6.11 
9.03 
8.12 
5.59 
9.05 
6.94 
12.78 
3.84 
2021 
22.56 
40.04 
40.49 
41.85 
33.55 
33.55 
34.00 
45.79 
3.43 
36.02 
36.52 
9.69 
9.58 
9.54 
10.09 
13.16 
10.09 
11.07 


Up- 
date 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
XXX 
XXX 
000 
090 
090 
090 
090 
090 
090 
ZZZ 
090 
090 
090 
090 
090 
ZZZ 
090 
090 
090 
090 
090 
090 
090 
090 
ZZZ 
ZZZ 
ZZZ 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
ZZZ 
090 
090 
000 
000 
000 
000 
000 


S 
S 
S 
S 
S 
S 
S 
S 
S 
S 

s 

S 

s 

S 

S 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 

3 

s 
s 
s 
s 
s 
s 
s 
s 

N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
S 
S 
S 
S 
S 

s 
s 
s 
s 
s 
s 
s 

N 
N 
N 
N 
N 


noolN 
oools 
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Addendum  C— New  and  Revised  Codes  With  RVUs  Subject  to  Comment— Continued 


HCPCS' 


44394 
44500 
44602 
44603 
44604 
44605 
44615 
45308 
45309 
45333 
45338 
45339 
45384 
46281 
46611 
46612 
46615 
46742 
46744 
46746 
46748 
48001 
48005 
48146 
48150 
48152 
48153 
48154 
48400 
48545 
48547 
48556 
49495 
49496 
49500 
49501 
49507 
49521 
49550 
49553 
49557 
49561 
49565 
49566 
49568 
49572 
49580 
49582 
49585 
49587 
50575 
50645 
51715 
54231 
54650 
56311 
56312 
56313 
56316 
56317 
56320 
56322 
56323 
56324 
56342 
56632 
57454 


MOD 


Sta- 
bjs 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


Colonoscopy  w/snare 

Intro,  gastrointestinal  tube 

Suture,  small  intestine _ 

Suture,  small  intestine 

Suture,  large  intestne  

Repair  of  bowel  lesion 

Intestinal  stricturoplasty 

Proctosigmoidoscopy  

Proctosigmoidoscopy  

Sigmoidoscopy  &  polypectorny  ., 

Sigmoidoscopy 

Sigmoidoscopy 

.Colonoscopy 

ClosufB  of  anai  fistula 

Anoscopy  

Anoscopy;  remove  lesions 

Anoscopy  

Repair,  imperforated  anus 

Repair,  cloacal  arwmaiy 

Repair,  cloacal  anomaly 

Repair,  cloacal  anomaly 

Placement  of  drain,  pancreas  .... 

Resect/debride  pancreas  

Pancreatectomy „. 

Partieil  removtri  of  pancreas 

Pancreatectomy 

Pancreatectomy _ 

Pancreatectomy 

Injection,  intraoperative  

Pancreatorrtiaphy 

Duodenal  exclusion „..., 

Removal,  allograft  pancreas  

Repair  inguinal  hemia.  init  

Repair  inguinal  hernia,  init 

Repair  inguinal  hemia  

Repair  inguinal  hemia,  init  

Repair,  inguinal  hernia  

Repair  inguinal  hemia.  rec 

Repair  femora!  hemia 

Repair  femoral  hemia,  init 

Repair  femoral  hemia,  recur 

Repair  incisionjd  hernia 

Rerepair  abdomirial  hemia 

Repair  incisional  hernia 

Hemia  repair  w.'mesh  

Repair,  epigastric  hemia 

Repair  umbilical  hernia 

Repair  umbilical  hemia 

Repair  umbilical  tiemia 

Repair  umbilical  hemia 

Kidney  endoscopy 

Appendico-vesicostomy .., 

Endoscopic  injectiOT\/implant 

Dynamic  cavemosometry 

Orchiopexy  (fowler-stephens)  ... 
Laparoscopic  lymph  node  Wop  . 
Laparoscopic  lymphadenectomy 
Laparoscopic  lymphadenectomy 

Laparoscopic  hemia  repair 

Laparoscopic  hemia  repair 

Laparoscopy.  spermatic  veins ... 

Laparoscopy.  vagus  nerves 

Laparoscopy,  vagus  nerves 

Laparoscopy,  chotecystoenter  ... 
Laparoscopic  cholecystectomy  . 

Extensive  vulva  surgery  

Vagirta  examination  &  biopsy  .... 


Work 
RVUs 


4.08 

0.37 

9.83 

13.00 

13.00 

14.06 

11.40 

1.93 

1.93 

2.19 

219 

3.17 

5.25 

6.91 

1.53 

1.63 

2.71 

28.10 

31.50 

34.50 

38.40 

15.70 

17.70 

21.90 

34.50 

31.30 

34.50 

31.30 

1.97 

14.80 

21.40 

0.00 

5.85 

8.46 

4.46 

7.34 

7.48 

9.53 

7.05 

7.48 

8.83 

11.50 

9.59 

11.50 

4.94 

5.41 

3.28 

5.19 

5.00 

6.00 

14.10 

19.70 

3.76 

2.51 

11.00 

9.03 

12.10 

14.16 

6.24 

7.96 

6.32 

9.81 

11.78 

12.03  J 

14.01 

16.80 

1.28 


Practice 

expense 

RVUs 


5.30 
026 
7.74 
9.19 
7.96 
9.47 
6.01 
1.14 
1.14 
2.26 
2.26 
3.28 
6.72 
3.61 
0.86 
1.41 
1.57 
19.90 
22.40 
24.50 
27.30 
622 
929 
16.60 
22.70 
22.70 
22.70 
22.70 
1.04 
7.75 
11.20 
0.00 
5.04 
5.10 
5.04 
5.10 
5.10 
5.10 
4.66 
4.66 
6.14 
5.71 
6.48 
6.48 
2.58 
5.66 
4.31 
4.66 
4.46 
4.46 

laoo 

14.00 

zea 

1.76 
7.91 
6.45 
8.66 

10.12 
4.56 
5.28 
4.45 
5.13 
6.16 
9.26 
9.47 

21.50 
1.22 


Mal- 
practice 
RVUs 


0.71 

0.02 

1.64 

1.96 

1.69 

2.04 

1.40 

020 

020 

0.26 

026 

0.31 

0.59 

0.84 

0.15 

0.20 

0.25 

1.95 

2.13 

^40 

2.67 

1.91 

2.16 

1.94 

4.80 

4.80 

4.60 

4.80 

0.24 

1.81 

2.61 

0.00 

0.96 

1.09 

0.96 

1.09 

1.09 

1.09 

0.98 

0.98 

1.27 

1.20 

1.37 

1.37 

0.60 

1.19 

0.95 

0.95 

0.92 

0.92 

0.96 

1.37 

027 

0.18 

0.92 

1.49 

0.85 

2.34 

0.95 

1.12 

0.45 

1.19 

1.43 

1.95 

2.02 

4.56 

0.26 


Total 


10.09 

0.65 

19.21 

24.25 

22.73 

25.57 

18.90 

3.27 

3.27 

4.71 

4.71 

6.76 

12.56 

■1.36 

'2.54 

3.24 

4.53 

50.05 

GG.19 

61.48 

68.49 

25.84 

29.22 

40.58 

62.14 

58.92 

62.14 

58.92 

3.25 

24.37 

35.23 

0.00 

11.85 

14.65 

10.46 

13.53 

13.67 

15.72 

12.69 

13.12 

16.24 

18.42 

17.44 

19.36 

8.13 

1226 

8.54 

10.80 

10.38 

11.38 

25.16 

35.13 

6.73 

4.47 

19.88 

16.97 

21.70 

26.62 

11.75 

14.36 

11.22 

16.13 

19.37 

23.24 

25.50 

42.96 

2.76 


Global 
period 


000 
000 
090 
090 
090 
090 
090 
000 
000 
000 
000 
000 
000 
090 
000 
000 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
ZZZ 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
ZZZ 

cso 

090 
O&O 
090 
090 
000 
090 
000 
000 
090 
010 
010 
010 
090 
090 
090 
090 
090 
090 
090 
090 
000 


Up- 
date 


N 
N 
S 
S 

s 

S 
S 
S 

s 

N 
N 
N 
N 
S 
S 
S 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
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ADDENDUM  C— NEW  AND  REVISED  CODES  WITH  RVUS  SUBJECT  TO  COMMENT— Continued 


HCPCS' 


58321 

58322 

58323 

59409 

59410 

59425 

59426 

59514 

59515 

61580 

61581 

61582 

61583 

61584 

61585 

61590 

61591 

61592 

61595 

61596 

61597 

61598 

61600 

61601 

61605 

61606 

61607 

61608 

61609 

61610 

61611 

61612 

61613 

61615 

61616 

61618 

61619 

66172 

70541 

70541 

70541 

71555 

71555 

71555 

72159 

72159 

72159 

72198 

72198 

72198 

73225 

73225 

73225 

73725 

73725 

73725 

74185 

74185 

74185 

74190 

74190 

74190 

74251 

74251 

74251 

75553 

75553 


MOD 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 

TC 


26 


Sta- 
tus 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Artificial  insemination 

Artiflcia)  insemination 

Sperm  washing 

Obstetrical  care 

Obstetncal  care  

Antepartum  care  only 

Antepartum  care  only , 

Cesarean  delivery  only 

Cesarean  delivery  , 

Craniofacial  approach,  skull 

Craniofacial  approach,  skull  

Cremiofacial  approach,  skull 

Craniofacial  approach,  skull 

Orbttocranial  approach/skull 

Orbrtocranial  approadVskuH  ...... 

Infratemporal  approach/skull  

Infratemporal  approach/skull  

Orbrtocranial  approach/skull 

Transtemporal  appreach/skull  ... 
Transcochlear  approach/skull  ... 
TranscoTKlylar  approach/skull  ... 
Transpetrosal  approach/skull  .... 

Resect/excise  cranial  lesion 

Resect/excise  cranial  lesion 

Resect/excise  cranial  lesion 

Resect/excise  cranial  lesion 

Resect/excise  cranial  lesion 

Resect/excise  cranial  lesion 

Transect,  artery,  sinus 

Transect,  artery,  sinus 

Transect,  artery,  sinus 

Transect,  artery,  sinus 

Remove  aneurysm,  sinus 

Resect/excise  lesion,  skull  

Resect/excise  lesion,  skull  

Repair  dura 

Repair  dura 

Incision  of  eye  

Magnetk:  image,  head  (mra)  ..... 

Magnetic  image,  head  (mra) 

Magnetic  image,  head  (mra) 

Magnetic  imaging/chest  (mra)  ... 
Magnetic  imaging/chest  (mra)  ... 
Magnetic  imaging/chest  (mra)  .... 
Magnetic  imaging/spine  (mra)  ..., 
Magnetic  imaging/spine  (mra)  r..- 
Magnetic  imaging/spine  (mr^  „., 
Magnetic  imagin9/pelv1s(mra)- .... 
Magnetic  imaging/pelvis(mra)  .... 
Magnetk:  lmaglng/pelvis(mra)  .... 
Magnetic  imaging/upper  (mra)  ... 
Magnetic  imaging/upper  (mra)  ... 
Magnetic  Imaging/upper  (mra)  ... 
Magnetic  imaging/lower  (mra)  .... 
Magnetic  Imaging/lower  (mra)  .... 
Magnetic  imaging/lower  (mra)  .... 
Magnetic  Image/'abdomen  (mra) 
Magnetk:  image/abdomen  (mra) 
Magnetic  image/abdomen  (mra) 

X-ray  exam  of  peritoneum 

X-ray  exam  of  peritoneum 

X-ray  exam  of  peritoneum .,.. 

X-ray  exam  of  small  bowel 

X-ray  exam  of  small  bowel 

X-ray  exam  of  small  bowel 

Magnetic  image,  myocardium  .... 
Magnetic  image,  myocardium  .... 


Wortt 
RVUs 


'  M  num»nc  CPT  HCPCS  Copynghi  1993  Ame'ic«n  M«(tic«l  Awocitlion. 
»•  IrdictiM  r«Ouctior,  oT  Prtaic*  Expania  RVU»  u  a  f«$ull  o(  OeHA  1993. 


0.93 

1.11 

0.19 

13.40 

14.60 

4.08 

6.99 

15.50 

16.70 

29.20 

33.10 

30.10 

34.30 

33.20 

37.20 

40.40 

42.40 

38.40 

28.40 

34.50 

36.50 

32.10 

24.60 

26.40 

27.90 

37.40 

34.90 

40.60 

7.90 

23.60 

5.92 

17.70 

39.80 

30.70 

41.70 

15.70 

19.70 

13.80 

1.83 

1.83 

0.00 

1.83 

1.83 

0.00 

1.82 

1.82 

o.oa 

1.82 

1.82 

0.00 

1.751 

1.75 

0.00 

1.84 

1.84 

0.00 

1.82 

1.82 

0.00 

0.32 

0.32 

0.00 

0.48 

0.48 

0.00 

2.02 

2.02 


Practice 

expense 

RVUs 


0.72 

0.72 

0.14 

9.59 

10.40 

2.91 

4.99 

11.10 

11.90 

21.20 

2410 

21.80 

24.90 

24.10 

27.00 

29.40 

30.80 

27.90 

20.60 

25.10 

26.50 

23.30 

17.90 

19.20 

20.30 

27.20 

25.40 

29  50 

5.74 

17.20 

4.30 

12.90 

28.90 

22.30 

30.30 

11.40 

14.30 

12.20 

11.40 

0.67 

10.30 

11.50 

0.73 

10.80 

12.60 

0.67 

11.90 

11.50 

0.73 

10.80 

11.40 

0.67 

10.80 

11.40 

0.67 

10.80 

11.50 

0.73 

10.80 

1.38 

0.13 

1.25 

1.46 

0.21 

1.25 

11.50 

0.73 


Mal- 
practice 
RVUs 


0.15 

0.15 

0.03 

2.22 

2.42 

0.67 

1.15 

2.58 

2.76 

4.15 

4.71 

4.27 

4.88 

4.73 

5.29 

5.74 

6.03 

5.47 

4.04 

4.91 

5.19 

4.57 

3.50 

3.76 

3.97 

5.31 

4.96 

5.77 

1.13 

3.37 

0.84 

2.53 

5.67 

4.36 

5.93 

2.24 

2.80 

0.64 

0.78 

0.10 

0.68 

0.79 

0.11 

0.68 

0.85 

O.tO 

0.76 

0.79 

o.m 

0.68 
0.78 
0.10 
0.68 
0.78 
0.10 
0.68 
0.79 
0.11 
0.68 
0.10 
0.02 
0.08 
0.11 
0.03 
0.08 
0.79 
0.11 


Total 


1.80 

1.98 

0.36 

25.24 

27.44 

7.66 

13.13 

29.25 

31.44 

54.61 

61.98 

56.26 

64.20 

62.17 

69.55 

75.63 

79.33 

71.95 

53.14 

64.58 

68.26 

60.14 

46.12 

49.45 

52.21 

69.92 

65.31 

76.00 

14.77 

44.28 

11.06 

33.22 

74.53 

57.38 

78.04 

29.51 

36.89 

26.75 

14.08 

2.60 

11.48 

14.15 

2.67 

11.48 

15.33 

2.59 

12.74 

14.14 

2.66 

11.48 

-14.00 

2.52 

11.48 

14.09 

2.61 

11.48 

14.14 

2.66 

11.48 

1.80 

0.47 

1.33 

2.05 

0.72 

1.33 

14.34 

2.86 


Gtobal 
period 


000 

000 

000 

MMM 

MMM 

MMM 

MMM 

MMM 

MMM 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

zzz 
zzz 
zzz 
zzz 

090 
090 
090 
090 
090 
090 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


Up- 
aate 


s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 

8 

s 
s 

8 
8 

8 
8 
8 
8 
8 
8 
8 
8 
8 
S 
8 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
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HCPCS' 


75553 
75554 
75554 
75554 
75555 
75555 
75555 
76075 
76075 
76075 
76095 
76095 
76095 
76975 
76975 
76975 
77295 
77295 
77295 
77419 
77432 
78807 
78807 
78807 
907B0 
90842 
90911 
93016 
93018 
93268 
93268 
93268 
93539 
93540 
93555 
93555 
93555 
93556 
93556 
93556 
93619 
93619 
93619 
93624 
93624 
93624 
93641 
93641 
93641 
93642 
93642 
93642 
93650 
93651 
93652 
93724 
93724 
93724 
93731 
93731 
93731 
93732 
93732 
93732 
93734 
93734 
93734 


MOO 


TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26. 
TC 


26 
TC 


Sta- 
tus 


Description 


Magnetic  image,  myocardium 

Cardiac  mri/function  

Cardiac  mri/functk)n  „ 

Cardiac  mri/tunctkjn  

Cardiac  mri/ltmited  study 

Ccudiac  mri/limited  study 

Cardiac  mn/limited  study 

Dual  energy  x-ray  study 

Dual  energy  x-ray  study  

Dual  energy  x-ray  study 

Stereotactic  oreast  biopsy 

Stereotactic  breast  biopsy 

Stereotactic  breast  biopsy 

Gi  eTKJoscopic  uitrasourxJ 

Gi  endoscopk;  ultrasour«J 

Gi  endoscopic  ultrasound 

Set  radiation  ttierapy  fiekJ  

Set  radiation  therapy  fieM  

Set  radiation  therapy  fieM  

Weekly  radiation  ftierapy 

Stereotactic  radiation  trmt  

Nuclear  localization/abscess  .. 
Nuclear  localizatkxVabscess  .. 
Nuclear  localizatkjrv'abscess  .. 

Iv  Infusion  therapy,  1  hour  

Psychotherapy.  75-80  mio 

Anorectal  biofeedback 

Cardkjvascular  stress  test 

Cardk>vascutar  stress  test 

Ecg  record/review 

Ecg  record/review 

Ecg  record/review 

Injection,  cardiac  cath  

Injection,  cardiac  cath  

Imaging,  cardiac  cath 

Imagirtg,  cardiac  cath 

Imaging,  cardiac  cath 

Imaging,  cardiac  cath 

Imaging,  canjiac  cath 

Imaging,  cardiac  cath „... 

Electrophysiology  evaluation  .. 
Electrophysiotogy  evaluation  .. 
Electrophysiotogy  eveduatton  .. 

Electrophysiologic  study 

Electrophysiologk:  study 

Electrophysiok>gk:  study 

Electrophysiology  evaluation  .. 
Electrophysiology  evaluation  .. 
Electrophysiotogy  evaluation  .. 
Electrophysiology  evaluation  .. 
Electrophysiology  evaluation  .. 
Electrophysiology  evaluation  .. 
Ablate  heart  dysrtryttTm  focus 
Ablate  heart  dysrhythm  focus 
Ablate  heart  dysrhythm  focus 
Analyze  pacemaker  system  ... 
Analyze  pacemaker  system  ... 
Analyze  pacemaker  system  ... 
Analyze  pacemaker  system  ... 
Analyze  pacemaker  system  ... 
Analyze  pacemaker  system  ... 
Arialyze  pacemaker  system  ... 
Analyze  pacemaker  system  ... 
Analyze  pacemaker  system  ... 
Analyze  pacemaker  system  ... 
Analyze  pacemaker  system  ... 
Analyze  pacemaker  system  ... 


Wort< 
RVUs 


0.00 
1.85 
1.85 
0.00 
1.76 
1.76 
0.00 
0.28 
026 
0.00 
1.61 
1.61 
0.00 
0.82 
0.82 
0.00 
4.62 
4.62 
0.00 
3.64 
8.02 
1.10 
1.10 
0.00 
0.00 
2.77 
2.17 
0.45 
0.30 
0.53 
0.53 
O.O0 
0.29 
0.29 
0.82 
0.82 
0.00 
0J4 
0.84 
0.00 
7.40 
7.40 
0.00 
4.86 
4.86 
0.00 
5.54 
5.54 
0.00 
4.94 
4.94 
0.00 
10.60 
16.40 
17.80 
4.94 
4.94 
0.00 
0.46 
0.46 
0.00 
0.86 
0.66 
0.00 
0.38 
0.38 
0.00 


Practice 

expense 

RVUs 


10.80 
11.50 
0.73 
10.80 
11.50 
0.73 
10.80 
1.66 
0.12 
1.54 
7.63 
0.72 
6.91 
1.81 
0.34 
1.47 
29.00 
2.08 
26.90 
1-63 
4.99 
6.81 
0.49 
6.32 
1.07 
1.05 
1.14 
0.39 
0.38 
3.87 
0.40 
347 
2.07 
2.07 
632 
0.27 
6.05 
9.99 
0.46 
9.53 
18.20 
10  JO 
7.42 
4.93 
3.02 
1.91 
14.40 
7.53 
6.92 
14.30 
7.38 
6.92 
16.10 
18.00 
18.00 
6.73 
2.91 
3.82 
0.80 
0.32 
0.48 
0.92 
0.42 
0.50 
0.64 
0.31 
0.33 


Mal- 
practice 
RVUs 


0.66 

0.79 

0.11 

0.68 

0.79 

0.11 

0.68 

0.12 

0.02 

0.10 

0.54 

0.11 

0.43 

0.15 

0.05 

0.10 

1.95 

0.23 

1.72 

0.23 

0.40 

0.46 

0.07 

0.38 

0.08 

0.15 

0.27 

0.03 

0.03 

0.36 

0.05 

0.31 

0.20 

0.20 

0.42 

0.04 

0.38 

0.66 

0.07 

0.59 

1.42 

0.87 

0.55 

0.35 

0.21 

0.14 

1.11 

0.62 

0.49 

1.11  1 

0.62 

0.49 

1.35 

1.35 

1.35 

0.50 

0.22 

0.28 

0.07 

0.03 

0.04 

0.08 

0.04 

0.04 

0.06 

0.03 

0.03 


Total 


11.48 

14.17 

2.69 

11.48 

14.08 

2.60 

11.48 

2.06 

0.42 

1.64 

9.78 

2.44 

7.34 

2.78 

1.57 

35.57 

6.93 

28.64 

5.50 

13.41 

8.37 

1.66 

6.71 

1.15 

3.97 

3.58 

0.87 

0.71 

4.76 

0.98 

3.78 

2.56 

2.56 

7.56 

1.13 

6.43 

11.48 

1.37 

10.12 

27.08 

19.11 

7.97 

10.14 

8.09 

2.05 

21.10 

13.69 

7.41 

20.35 

12.94 

7.41 

28.16 

35.81 

37.26 

12.17 

8.07 

4.10 

1.33 

0.81 

0.52 

1.86 

1.32 

0.54 

1.08 

0.72 

0.36 


Qtoba) 
period 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

000 

XXX 

XXX 

XXX 

XXX 

XXX 

000 

000 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 


Up- 
date 


N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 


1  All  numeric  CPT  HCPCS  CopyrigM  1993  Anwican  Medical  A«*oc«tton. 
>*  Indicalm  reduction  o(  Practice  Expense  RVUs  as  a  result  ot  OBRA  1993. 
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HCPCS' 


93735 
93735 
93735 
93922 
93922 
93922 
93923 
93923 
93923 
93924 
93924 
93924 
95044 
95052 
95807 
95807 
95807 
95808 
95808 
95808 
95810 
95810 
95810 
96405 
96406 
97250 
97545 
97546 
99183 
99217 
99238 
99295 
99296 
99297 
99354 
99355 
99356 
99357 
Q0109 
Q0110 


MOD. 


26 
TC 


26 
TC 


26 

TC 


26 

TC 


26 

TC 


26 
TC 


26 
TC 


Sta- 
tus 


Description 


Analyze  pacemaker  system  . 
Analyze  pacemaker  system  . 
Analyze  pacemaker  system  . 

Extremity  study 

Extremity  study 

Extremity  study 

Extremity  study 

Extremity  study 

Extremity  study 

Extremity  study 

Extremity  study 

Extremity  study 

Allergy  patch  tests 

Photo  patch  test 

Sleep  study 

Sleep  study 

Sleep  study 

Polysomnography,  1-3 

Polysomnography.  1-3 

Polysomnography,  1-3 

Polysomnography,  4  or  more 
Polysomnography,  4  or  more 
Polysomnography,  4  or  more 
Intralesionai  chemo  admin  ... 
Intralesional  chenw  admin  ... 

Myofascial  release 

Work  hardening 

Work  hardening  

Hyperbaric  oxygen  therapy  .. 
Observation  care  discharge  . 

Hospital  discharge  day 

Neonatal  critical  care 

Neonatal  critical  care 

Neonatal  critical  care 

Prolonged  service,  otftce 

Prolonged  servtee,  office 

Prolonged  service,  inpatient  . 
Prolonged  service.  Inpatient . 

Occupational  Therapy  

Occupational  Therapy  


Work 
RVUs 


0.51 
0.51 
0.00 
0.22 
0.22 
0.00 
0.41 
0.41 
0.00 
0.45 
0.45 
0.00 
0.00 
0.00 
1.68 
1.68 
000 
2.75 
2.75 
0.00 
2.75 
2.75 
0.00 
0.53 
0.81 
0.45 
0.00 
0.00 
2.37 
1.10 
1.07 
14.90 
7.46 
3.71 
1.15 
0.38 
1.15 
0.38 
1.02 
0.51 


Practice 

expense 

RVUs 


0.85 
0.43 
0.42 
1.44 
0.33 
1.11 
2.73 
0.63 
2.10 
2.97 
0.68 
2.29 
0.19 
0.24 
6.84 
1.84 
5.00 
6.84 
1.84 
5.00 
6.84 
1.84 
5.00 
0.38 
0.57 
0.35 
0.00 
0.00 
1.69 
0.53 
0.52 
5.14 
2.49 
1.24 
0.53 
0.37 
0.53 
0.37 
0.35 
0.04 


Mal- 
practice 
RVUs 


0.08 
0.04 
0.04 
0.19 
0.05 
0.14 
0.35 
0.09 
0.26 
0.39 
0.10 
0.29 
0.01 
0.01 
0.52 
0.14 
0.38 
0.52 
0.14 
0.38 
0.52 
0.14 
0.38 
0.03 
0.04 
0.04 
0.00 
0.00 
0.11 
0.04 
0.04 
1.57 
0.78 
0.38 
0.06 
0.04 
0.06 
0.04 
0.11 
0.01 


Total 


1.44 
0.98 
0.46 
1.85 
0.60 
1.25 
3.49 
1.13 
2.36 
3.81 
1.23 
2.58 
0.20 
0.25 
9.04 
3.66 
5.38 

10.11 
4.73 
5.38 

10.11 
4.73 
5.38 
0.94 
1.42 
0.84 
0.00 
0.00 
4.17 
1.67 
1.63 

21.67 

10.73 
5.33 
1.74 
0.79 
1.74 
0.79 
1.48 
0.56 


Global 
period 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
000 
000 
000 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


Up- 
date 


ADDENDUM  D.— Geographic  Practice  Cost  Indices  by  Medicare  Carrier  and  Locality 


Carrier 

Locality 

number 

number 

510 

5 

510 

4 

510 

2 

510 

1 

510 

6 

510 

3 

1020 

1 

1030 

5 

1030 

1 

1030 

7 

1030 

99 

1030 

2 

1030 

8 

520 

13 

2050 

26 

542 

14 

542 

11 

542 

13 

2050 

18 

2050 

19 

Locality  name 


Birmingham,  AL 

Mobile,  AL  

North  Central  AL  

Northwest  AL 

Rest  of  AL  

Southeast  AL 

Alaska 

Flagstaff  (dty).  AZ 

Ph<>9nix,  AZ 

Prescott  (dty),  AZ  

Rest  of  Arizona  

Tucson  (dty),  AZ 

Yuma  (city),  AZ  

Arkansas  

Anaheim-Santa  Ana.  CA  .... 

Bakersfield,  CA  

Fresno/Madera.  CA 

Kings/Tulare,  CA 

Los  Angeles,  CA  (1st  of  8) 
Los  Angeles,  CA  (2nd  of  8) 


Work 


0.981 
0.964 
0.970 
0.985 
0.975 
0.972 
1.106 
0.983 
1.003 
0.983 
0.987 
0.987 
0.983 
0.960 
1.046 
1.028 
1.006 
0.999 
1.060 
1.060 


Practce 
expense 


0.913 
0.911 
0.867 
0.869 
0.851 
0.869 
1.255 
0.911 
1.016 
0.911 
0.943 
0.989 
0.911 
0.856 
1.220 
1.050 
1.009 
1.001 
1.196 
1.196 


Mal- 
practice 


0.824 
0.824 
0.824 
0.824 
0.824 
0.824 
1.042 
1.255 
1.255 
1.255 
1.255 
1.255 
1.255 
0.302 
1.370 
1.370 
1.370 
1.370 
1.370 
1.370 


'  A«  numtfle  OPT  HCPCS  CopyiigW  1993  Am«ne«n  M««*e«l  Association. 
*'  IrxicatM  rMuction  cH  Prtctic*  EivrtM  RVU*  m  a  ratuR  o(  OSRA  1993. 
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Carrier 
mxTtber 


2050 

2050 

2050 

2050 

2050 

2050 

542 

542 

542 

542 

542 

542 

542 

542 

542 

12050 

542 

542 

2050 

542 

542 

12050 

550 

10230 

10230 

10230 

10230 

570 

580 

590 

590 

590 

590 

11040 

11040 

1040 

1040 

1120 

S130 

shao 

621 
621 
621 
621 
621 
621 
621 
621 
621 
621 
621 
621 
621 
621 
621 
621 
630 
630 
630 
640 
640 
640 
640 


Loctriity 
number 


20 
21 
22 

23 
24 
25 
3 
10 
12 
1 
2 
7 
27 
4 
15 
28 
5 
6 
16 
9 
B 
17 
1 
4 
1 
3 
2 
1 
1 
3 
4 
2 
1 
1 
4 
2 
3 
1 
12 
11 
10 
16 
3 
11 
12 
6 
8 
1 
5 
7 
4 
2 
13 
14 
9 
15 
1 
3 
2 
5 
3 
2 
6 
4 
1 
7 
5 
1 


Locality  name 


Los  Angeles,  CA  (3rd  of  8)  . 
Los  Angeles.  CA  (4th  of  S)  . 
Los  Angeles.  CA  (5th  of  8)  . 
Los  Angeles.  CA  (6th  of  8)  , 
Los  Angeles,  CA  (7th  of  8)  . 
Los  Angeles,  CA  (8th  of  8)  . 

Marin/Napa/Solano,  CA  

Merced/sun',  cntys.  CA  

Monterey/Santa  Cruz,  CA  ... 

N.  coastal  cntys.  CA  

NE  airal  CA 

OaWand-Berkeley.  CA 

Riverskle,  CA  

Sacramento/surr.  cntys.  CA 
San  Bemardino/E.cntil  CA  .. 

San  Diego/Imperial.  CA  

San  Frandsco.  CA 

San  Mateo,  CA 

Santa  Bartsara,  CA 

Santa  Clara,  CA 

StocktorVsurr.  cntys.  CA  

Ventura,  CA 

Colorado 

Eastern  CT 

NW  and  N.  central  CT  

South  central  CT 

SW  CT 

Delaware  

DC  ♦  MO/VA  suburbs  

Fort  Lauderdale.  FL  „ 

Miami,  FL 

N/NC  Fkjrtda  cites 

Rest  of  FkxWa 

Atlanta,  GA 

Rest  of  Georgia 

Small  QA  cities  02  

Small  GA  cities  03  

Hawaii 


Wortc 


North  Idaho  

South  Idaho 

Champalgn-Urt)ana.  IL 

Chicago.  IL 

De  Kalb.  IL 

Decatur,  IL 

East  SL  Louis,  IL 

Kankakee.  IL  

Normal,  IL 

Northwest,  IL , 

Peoria.  IL 

Quincy,  IL 

Rock  Island.  IL 

Rockford,  IL 

Southeast  IL 

Southem  IL 

Springfield,  IL  „ 

Suburtjan  Chicago,  IL 

Metropolitan  Indiana 

Rest  of  Indiana 

Urban  Indiana 

Des  Moines  (Polk/Warren).  lA 

North  Central  Iowa 

Northeast  Iowa 

Northwest  Iowa  

S.cen.  lA  (exd  Des  Moines)  ... 

SE  Iowa  (ind  Iowa  City) 

Southwest  Iowa 

Kansas  City,  KS 

Rest  of  Kansas 


'  Al  numartc  CI>T  HCPCS  Copynghl  1993  Amadcan  Madical  AssodalKin. 
Y^ndcaiaa  taducUon  o(  Practloa  Expansa  RVUt  at  a  raauk  ot  OBRA 1993 


1.060 
1.060 
1.060 
1.060 
1.060 
1.060 
1.012 
1.018 
1.023 
1.003 
1.001 
1.028 
1.026 
1.026 
1.025 

1.^^6 

1.036 

1.038 

1.012 

1.048 

1.019 

1.034 

0.999 

0.999 

1.002 

1.018 

1.053 

1.026 

1.059 

0.993 

1.034 

0.975 

0.966 

0.975 

0.956 

0.962 

0.961 

1.003 

0.965 

0.967 

0.965 

1.044 

0.978 

0.981 

0.989 

0.972 

0.997 

0.974 

1.009 

0.974 

0.995 

1.010 

0.974 

0.974 

0.996 

1.020 

0.998 

0.979 

0.980 

0.997 

0.971 

0.972 

0.969 

0.962 

0.976 

0.968 

0.978 

0.953 


Practice 
expense 


Mal- 
practk^ 


1.196 

1.370 

1.196 

1.370 

1.196 

1.370 

1.196 

1.370 

1.196 

1.370 

1.196 

1.370 

1.198 

1.370 

1.009 

1.370 

1.108 

1.370 

1.072 

1.370 

0.990 

1.370 

1.258 

1.370 

1.080 

1.370 

1.088 

1.370 

1.077 

1.370 

1.090 

1.370 

1.303 

1370 

1.303 

1.370 

1.073 

1.370 

1.286 

1.370 

1.027 

1.370 

1.132 

1.370 

0.988 

0.683 

1.053 

1.036 

1.071 

1.025 

1.103 

1.188 

1.139 

1.231 

1.018 

0.664 

1.168 

0.947 

0.981 

1.376 

1.025 

1.641 

0.932 

1.108 

0.871 

1.108 

1.022 

0.752 

0.841 

0.752 

0.895 

0.752 

0.869 

0.752 

1.094 

1.025 

0.917 

0.889 

0.936 

0.889 

0.920 

1.137 

1.114 

1.773 

0.925 

1.137 

0.927 

1.137 

0.958 

1.579 

0.925 

1.137 

0.968 

1.137 

0896 

1.137 

1.031 

1.137 

0.896 

1.137 

0.958 

1.137 

1.018 

1.137 

0.896 

1.137 

0.896 

1.137 

0.966 

1.137 

1.097 

1.137 

0.963 

0.547 

0.896 

0.516 

0.905 

0.516 

0.966 

0.666 

0.916 

0.666 

0.918 

0.666 

0.890 

0.666 

0.881 

0.666 

0.933 

0.666 

0.900 

0.666 

0.964 

1.134 

0.893 

1.134 
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Camer 
nurru>er 


740 

660 

660 

660 

528 

528 

528 

528 

528 

528 

528 

528 

21200 

21200 

21200 

690 

690 

690 

700 

700 

710 

710 

720 

10240 

10250 

10250 

740 

740 

11260 

740 

11260 

740 

11260 

751 

655 

1290 

1290 

1290 

1290 

780 

860 

860 

860 

1360 

801 

803 

801 

803 

803 

14330 

801 

801 

5535 

620 

16360 

1370 

1380 

1380 

1380 

1380 

1380 

865 

865 

865 

865 

973 

870 

880 


Locality 
number 


4 
1 
3 
2 
7 
3 
6 
4 
5 
1 

50 
2 
2 
1 
3 
1 
3 
2 
2 
1 
1 
2 

00 

00 
1 
2 
3 
2 
3 
6 
2 
1 
1 
1 

00 
3 
1 
2 

99 

40 
2 
1 
3 
5 
1 
1 
3 
2 
3 
4 
2 
4 

00 
1 

00 

00 
2 
1 

99 
3 

12 
2 
1 
4 
3 

20 
1 
1 


Locality  rame 


Suburban  Kansas  City,  KS 
Lexington  &  Louisville,  KY  . 

Rest  of  Kentucky , 

Sm  cities  (city  linrtfts)  KY  

Alexandria,  LA 

Baton  Rouge,  LA , 

Lateyette,  LA  

Lake  Charles,  LA  

Monroe,  LA 

Mew  Orleans,  UV , 

Rest  of  Louisiana  

S^tfevaport.  LA  

Central  Maine 

Northern  Ma'ne  

Southern  Maine 

BaWmore/surr.  cntys,  MD  .... 

South  ■•■  E.  Shore  MD 

Western  Maryland  

Mass.  Suburbs/rural  (cities) 

Massachusetts  urban  

Detroit,  Ml 

Michigan,  not  Detroit 

Mirvtesota  (blue  shield) 

Minnesota  (travelers)  

Rest  of  Mississippi  

Urbar  MS  (city  limits) 

K.C  (Jackson  county),  MO  , 
N.  K.C.  (aay/Ratte),  MO  .... 

Rest  of  MO 

Rural  NW  counties,  MO  

Sm.  E.  cities,  MO  

St.  Joseph,  MO  

St.  Louis/lg.  E.  cities,  MO  ... 
Montana  


NebrasKa  

Elko  &  Ely  (cities),  NV 

Las  Vegas,  et  al  (cities),  NV 

Reno,  et  al  (cities),  NV 

Rest  of  Nevada  

New  Hampshire 

Mkidle  New  Jersey 

Northern  New  Jersey  

Southern  New  Jersey 

New  Mexico 

Buffato/surr.  cntys.  NY  

Manhattan,  NY  

N.  central  cities,  NY  

NYC  suburbs/Long  Is.,  NY  ... 
Pooghkpsie/N.NYC  suburbs 

Queers,  NY 

Rochester/surr.  cntys.  NY  .... 

Rest  of  New  York 

North  Carolina  

I*torth  Dakota 

Ohk> 


Oklahoma 

Eugene,  et  al  (cities),  OR  , 
Portland,  et  al  (cities),  OR 

Rest  of  Oregon 

Salem,  et  al  (cities),  OR  .... 
SW  OR.  crtJes(city  limits)  ., 

Lg.  Pennsylvania  cities  

PtiJIIy/Pitt  med  schs/hosps 

Rest  of  Pennsylvania  

Small  Pennsylvania  cities  . 

Puerto  Rico  

Rhode  Island 

Sooth  Carolina  


Work 


0.978 
0.984 
0.974 
0.976 
0J965 
0.991 
0.982 
0.975 
0.979 
0.994 
0.972 
1.003 
0.942 
0.947 
0.956 
1.027 
1.011 
1.006 
0.997 
1.002 
1.059 
1.010 
0.999 
0.999 
0960 
0366 
0.978 
0.978 
0950 
0.953 
0.954 
0.950 
0.988 
0.967 
0.960 
0.984 
1.036 
1.008 
1.020 
0.962 
1.034 
1.040 
1.016 
0.961 
1.006 
1.059 
9M97 
1.060 
t.004 
1.059 
1.021 
0.988 
0.968 
0.965 
0.993 
0.969 
0.968 
0.993 
0.979 
0974 
0.974 
1.008 
1.014 
0.975 
0.984 
0.882 
1.009 
0.971 


Practwe 
expense 


0.964 
0.917 
0.875 
0.898 
0.889 
0.966 
0.928 
0.907 
0.880 
1.003 
0.880 
0940 
0.903 
0.912 
0.980 
1.040 
1.010 
1.013 
1.072 
1.131 
1.091 
0.971 
0.971 
0.971 
0.838 
0.902 
0.964 
0.964 
0.847 
0.866 
0.838 
0.867 
0.964 
0.926 
0.883 
1.026 
1.082 
1.141 
1.079 
1.011 
1.070 
1.131 
1.030 
0.925 
0.942 
1.255 
0.952 
1.229 
1.018 
1.255 
1.017 
0  935 
0.902 
0.895 
0.951 
0.911 
1.008 
1.033 
0.997 
0.990 
0.988 
1.001 
1.014 
0.929 
0.945 
0.763 
0.998 
0.874 


Mal- 
practice 


1.134 
0.667 
0.667 
0.667 
0.808 
0.808 
0.808 
0.808 
0.808 
1.185 
0.824 
0.803 
0.716 
0.716 
0.716 
0.927 
0820 
0.843 
0.855 
0.855 
1.736 
1.196 
0.748 
0.748 
0.650 
0.650 
1.179 
1.179 
1.179 
1.179 
1.179 
1.179 
1.352 
0.718 
0.435 
1.144 
1.144 
1.144 
1.144 
0.602 
1.153 
1.153 
1.153 
0.767 
0.963 
1.647 
0.963 
1.929 
1.325 
1.861 
0.963 
0.963 
0.378 
0.688 
0920 
0.516 
0.951 
0.951 
0.951 
0.951 
0.951 
1.440 
1.552 
0.986 
0.986 
0.466 
0.734 
0.448 


'  All  numtnc  OPT  HCPCS  CopyngW  1903  Am«.-.c«n  M«dKal  AisoaalKjn. 
'  •  InOcalM  rMucixm  o(  Pfactic*  Expant*  RVU»  u  ■  rMult  o(  OBRA  1993. 
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Carrier 

number 


LocaWy 
number 


820 

2 

5440 

35 

900 

29 

900 

26 

900 

31 

BOO 

20 

900 

9 

900 

10 

KW 

24 

100 

11 

m 

12 

100 

14 

KX) 

28 

poo 

15 

900 

16 

no 

18 

100 

33 

100 

17 

100 

21 

100 

19 

KM 

23 

100 

2 

100 

13 

100 

25 

K» 

30 

K» 

7 

too 

100 

3 

6 

100 

6 

MO 

27 

mo 

32 

900 

22 

900 

4 

BOO 

34 

^10 

9 

780 

50 

10490 

1 

10490 

4 

10490 

3 

10490 

2 

973 

50 

1390 

2 

1390 

3 

1390 

1 

16510 

16 

16510 

18 

16510 

19 

16510 

20 

16510 

17 

951 

13 

951 

40 

951 

54 

951 

19 

951 

15 

951 

46 

951 

4 

951 

12 

951 

60 

951 

14 

951 

36 

B2S 

21 

Locality  nane 


Soutt)  Dakota  

Tennessee _.. 

Abilene,  TX 

Amaritto,  TX 

Austin,  TX 

Beaumont,  TX  ...„ 

Brazoria,  TX  „ 

Brownsville,  TX  „... 

Corpus  Ohrisfl,  TX 

Oatlas,  TX 

Denton,  TX  

B  Paso,  TX  

Fort  Worth.  TX  .._ 

Galveston.  TX  

Graysoa  TX  ....„ 

Houston.  TX 

Laredo.  TX  

Longview.  TX 

Lubbock,  TX „„.. 

Mc  Alton.  TX 

f^cfiand.  TX 

Northeast  rural  Texas 

Odessa.  TX  

Orange.  TX „ 

San  Angelo.  TX 

San  Antonio.  TX 

Southeast  rural  Texas 

Temple,  TX 

Texarkana,  TX 

Tyler.  TX 

VkAxla,  TX _ 

Waco,  TX  ._ 

Western  rurai  Texas  ... 

Widitta  Fate,  TX 

Lttah 

Vermont „ 

Richnx>nd  *  Chariottesvt. 

Rest  of  Virginia _... 

Sm.  towrVindustriai  VA 

Txlewater  ♦  n.  VA  counties 

Virgin  Islands 

Seattte  (King  cnty).  WA 

Spokane  •«■  Richind  (dties),  WA 
W  4-  SE  WA  (exd  Seattle) 

Charlestoa  WV  .„ 

Eastern  vaUey.  WV 

Ohio  River  va»ey,  WV 

Southern  va«ey.  WV  

Wheeling.  WV  

Central  Wisconsin  

Green  Say,  Wl  (northeast)  ... 

JanesviUe,  Wl  (s-cantral) 

Lacrosse,  Wl  (w-cantral)  .... 
Madison.  V^  (dan*  county)  .. 
Milwaukee  suburbs,  Wl  (SE) 

Milwaukee,  Wl 

Norttwest  Wisconson  

Oshkosh,  VW  (E-central) 
Southwest  Wisconsin  .... 
Wausau.  Wl  (N-centml) 
Wyoming  


VA 


Note:  Wort(  GPa  te  Ihe  %  wortt  GPC1  required  by  Public  Law  101-239. 


WMc 

Practkx 

Mal- 

expense 

praCtKX 

0351 

0.857 

0388 

0.909 

0.996 

0.407 

0.971 

0.688 

0.504 

0.972 

0.900 

0.504 

0360 

0.968 

0.504 

0.996 

0955 

0.504 

1.025 

0.955 

0.504 

0.980 

0.888 

0.504 

0.976 

0.944 

0.504 

0.996 

a971 

0.504 

0.996 

0371 

0504 

0.995 

0.894 

0.504 

0.973 

0.936 

0304 

0.982 

0.968 

0.504 

0364 

0303 

0.504 

1.W'4 

0.982 

0.656 

Ol968' 

0356 

0.504 

0.966 

0.929 

0.504 

0.950 

0381 

0.504 

0.945 

0373 

0.504 

1.023 

0398 

0.504 

0.968 

0.883 

0.504 

1.008 

0.971 

0.504 

0398 

0.955 

0.504 

0354 

0.902 

0.504 

0373 

0.929 

C.504 

0373 

0.895 

0.504 

0369 

0386 

0.504 

0353 

0.683 

0.504 

0364 

0331 

0.504 

0.976 

0373 

0.504 

0361 

0371 

0.504 

0361 

0352 

0.504 

0369 

0396 

0.504 

0393 

0352 

0.739 

0342 

0341 

0.533 

0375 

a9S3 

0.462 

0367 

0368 

0.522 

0371 

0.692 

0.531 

0388 

0394 

0.703 

iJOOO 

1.000 

1.000 

1j019 

1.049 

1.064 

0306 

0395 

1.064 

1306 

0392 

1.064 

0367 

0362 

0.688 

0362 

0361 

0.688 

0362 

0381 

0.688 

0360 

0376 

0.688 

0375 

0300 

0.688 

0360 

0388 

0.762 

0379 

0313 

0.762 

0370 

0305 

0.762 

0376 

0319 

0.762 

0377 

0379 

0.762 

1310 

1308 

0.762 

1306 

1309 

0.762 

0366 

0396 

0.762 

0.974 

0311 

0.762 

0360 

0388 

0.762 

0371 

0398 

0.762 

0388 

0.938 

0.641 

•  M  mim««le  CPT  HCPCS  Copyrlghi  1993  Am«nc«n  Medical  As$ociallon. 
>r  (nOcatas '•ducUon  oi  Piactc*  Ejipan**  RVU(  M  •  rMuil  of  oeRA  1993. 
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Addenf^iin  E — Procedure  Codes  Subject 
to  the  Site-of-Service  Differential 

This  addendum  replaces  Addendum 
D  in  the  November  25, 1992,  final  notice 
(57  FR  56157)  and  Usts  the  codes  that 
will  be  subject  to  the  site-of-service 
differential  in  1994. 

ADDENDUM  E.— Procedure  Codes 
Subject  to  the  Site-of-Service 
Differential 

[This  table  replaces  Addendum  D  In  tfia  No- 
vemt>er  25.  1992  finai  notice  and  lists  tt>e 
codes  that  will  be  subject  to  the  site-of-setv- 
ice  differential  in  1 994.] 


Addendum  E.— Procedure  Codes 
Subject  to  the  Site-of-Service 
Differential— Continued 

[This  taWe  replaces  Addendum  D  in  the  No- 
veniber  25,  1992  final  notice  and  lists  the 
codes  that  will  be  subject  to  the  stte-of-serv- 
Ice differential  in  1994] 


ADDENDUM  E.— Procedure  Codes 
Subject  to  the  Site-of-Service 
Differential— Continued 

[This  table  replaces  Addendum  D  in  the  No- 
vember 25,  1992  final  notice  and  lists  the 
codes  that  will  t>e  subject  to  the  site-of-serv- 
ice differential  in  1 994.1 


HCPCS* 


11701 

11710 

11711 

11730 

11731 

11732 

11740 

11750 

11760 

11762 

11765 

11900 

11901 

15851 

16000 

16010 

16020 

16025 

17000 

17001 

17002 

17010 

17100 

17101 

17102 

17104 

17105 

17110 

17200 

17201 

17250 

17304 

17305 

17306 

17307 

17310 

17340 

17360 

19000 

20000 

20500 

20520 

20550 

20600 

20605 

20610 

20615 

21030 

24650 

25500 

25600 

26010 

26600 

26720 

28001 

28010 

28108 

28124 

28126 

28153 

28160 

28190 


1 1904  N«w  Cod*. 

*  Subtad  to  (h«M«oiMivic«difl*r«ntialt)«ginning  January  1, 1994. 
~  Alt  numaoe  OPT  HCPCS  copyrn^t  1 993  Amancan  Madical  Aasociatioa 


HCPCS" 

Description 

10040 

Acne  surgery. 

10060 

Drainage  of  skin  abscess. 

10061 

Drainage  of  sJdn  abscess. 

10080 

Drainage  of  pilonidal  cyst. 

10120 

Renx)ve  foreign  body. 

10121 

Remove  foreign  body. 

10140 

Drainage  of  hematoma/fluid. 

10160 

Puncture  drainage  of  lesion. 

11000 

Surgical  cleansing  of  si(in. 

11001 

Additional  cleansing  of  skin. 

11040 

Surgical  cleansing,  abraskxi. 

11041 

Surgical  cleansing  of  skin. 

11050 

Trim  skin  lesion. 

11051 

Trim  2  to  4  skin  lesions. 

11052 

Trim  over  4  skin  lesions. 

11100 

Btopsy  of  skin  lesion. 

11101 

Biopsy,  each  added  lesion. 

11200 

Rennoval  of  skin  tags. 

11201 

Renwval  of  added  skin  tags. 

11300 

Shave  skin  leskxi. 

11301 

Shave  skin  leskxi. 

11302 

Shave  skin  lesion. 

11305 

Shave  skin  lesion. 

11306 

Shave  skin  lesion 

11307 

Shave  skin  lesion. 

11310 

Shave  skin  lesion. 

11311 

Shave  skin  leskMi. 

11312 

Shave  skin  lesion. 

11400 

Removal  o<  skin  leskxi. 

11401 

Renx)val  of  skin  lesion. 

11402 

Removal  of  skin  lesion. 

11403 

Removal  of  skin  lesion. 

11420 

Removal  of  skin  lesion. 

11421 

Removal  of  skin  leskxi. 

11422 

Removal  of  skin  lesion. 

11423 

Renfxjval  of  skin  leskjn. 

11440 

Removal  of  skin  leston. 

11441 

Removal  of  skin  lesion. 

11442 

Renmva)  of  skin  lesion. 

11443 

Removal  of  skin  leskyi. 

11600 

Removal  of  skin  lesion. 

11601 

Removal  ol  skin  lesion. 

11602 

Removal  of  skin  lesion. 

11603 

RerTX>vai  of  skin  lesion. 

11620 

Renr>oval  of  skin  lesion. 

11621 

Renx>val  of  skin  leskxi. 

11622 

Removal  of  skin  lesion. 

11623 

Removal  of  skin  lesion. 

11640 

Removal  of  skin  leston. 

11641 

Removal  of  skin  lesion. 

11642 

Removal  of  skin  lesion. 

11643 

Removal  of  skin  leskjn. 

11700 

Scraping  of  1-5  nails. 

Description 


HCPCS' 


Scraping  of  additional  nails. 
Scraping  of  1-5  nails. 
Scraping  of  additional  nails. 
Removal  of  nail  plate. 
Renx>val  of  second  nail  plate. 
Renx>ve  additonai  nail  plate. 
Drain  blood  from  under  nail. 
Removal  of  nail  bed. 
Reconstrviction  of  nail  bed. 
Reconstruction  of  nail  bed. 
Exdston  of  nail  fold,  toe. 
Injectton  Into  skin  lesions. 
Added  skin  lesion  injections. 
Removal  of  sutures. 
Initial  treatment  of  bum(s). 
Treatment  of  bum(s). 
Treatment  of  bum(s). 
Treatment  of  bum(s). 
Destroy  t>enlgn/premal  lesion. 
Destructkjn  of  add'l  lesrans. 
Destructkx)  of  add'l  leskins. 
Destruction  skin  lesk}n(s). 
Destructran  of  skin  lesion. 
Destructkm  of  2nd  leskHi. 
Destruction  of  addl  lesions. 
Destruction  of  skin  lesions. 
Destructkm  of  skin  lesions. 
Destructkxi  of  skin  lesions. 
Electrocautery  of  skin  tags. 
Electrocautery  added  lesions. 
Chemical  cautery,  tissue. 
Chenf)osurgery  of  skin  leston. 
2nd  stage  chemosurgery. 
3rd  stage  chennosurgery. 
Folkjwup  skin  lesion  therapy. 
Extensive  skin  chemosurgery. 
Cryotherapy  of  skin. 
Skin  peel  therapy. 
Drainage  of  breast  lesion. 
Incision  of  abscess. 
Injection  of  sinus  tract. 
Removal  of  foreign  body. 
Inj  tendon/ligannent/cyst. 
Drain/Inject  joint/bursa. 
Drain/Inject  joint/bursa. 
Drain/Inject  Joint/bursa. 
Treatment  of  bone  cyst. 
Removal  of  face  bone  lesion. 
Treat  radius  fracture. 
Treat  fracture  of  radius. 
Treat  fracture  radius/ulna. 
Drainage  of  finger  abscess. 
Treat  metacarpal  fracture. 
Treat  finger  fracture,  each. 
Drainage  of  bursa  of  foot 
Incision  of  toe  tendon. 
Removal  of  toe  leskyis. 
Partial  removal  of  toe. 
Partial  removal  of  toe. 
Partial  renv)val  of  toe. 
Paitiai  removal  of  toe. 
I  Removal  of  foot  foreign  body. 


28230 

28232 

28234 

28270 

28272 

28470 

28475 

28490 

28510 

28515 

29065 

29075 

29085 

29105 

29125 

29126 

29130 

29200 

29260 

29345 

29355 

29365 

29405 

29425 

29435 

29440 

29515 

29520 

29530 

29540 

29550 

29580 

29700 

29705 

30100 

30110 

30200 

30210 

30901 

31000 

31505 

31575 

36400 

36425 

36470 

36471 

36500 

40490 

40808 

40810 

40812 

41100 

41108 

42100 

42330 

42650 

42800 

45300 

45303 

45330 

46083 

46221 


Description 


Incision  of  foot  tendon(s). 
Incision  of  toe  tendon. 
Incision  of  foot  tendon. 
Release  of  foot  contracture. 
Release  of  toe  joint,  each. 
Treat  metatarsal  fracture. 
Treat  metatarsal  fracture. 
Treat  big  toe  fracture. 
Treatment  of  toe  fracture. 
Treatment  of  toe  fracture. 
Application  of  k>ng  arm  cast. 
Application  of  forearm  cast. 
Apply  hand/wrist  cast. 
Apply  long  arm  splint. 
Apply  forearm  splint 
Apply  forearm  splint 
Application  of  finger  splint. 
Strapping  of  chest. 
Strapping  of  elbow  or  wrist. 
Application  of  kxig  leg  cast. 
Application  of  long  leg  cast. 
Applicatk}n  of  long  leg  cast. 
Apply  short  leg  cast 
Apply  short  leg  cast 
AJjply  short  leg  cast. 
Addition  of  walker  to  cast 
Application  tower  leg  splint. 
Strapping  of  hip. 
Strapping  of  kriee. 
Strapping  of  ankle. 
Strapping  of  toes. 
Application  of  paste  boot 
Renxjvai/reviskxi  of  cast. 
Removal/revision  of  cast. 
Intranasal  biopsy. 
Removal  of  nose  polyp(s). 
Injection  treatment  of  nose. 
Nasal  sinus  therapy. 
Control  of  nosebleed. 
Irrigation  maxillary  sinus. 
Diagnostic  laryngoscopy. 
Oiagrwstk:  laryngoscopy. 
Drawfng  blood. 
Establish  access  to  vein. 
Injection  therapy  of  vein. 
Injectkxi  therapy  of  veins. 
Insertion  of  catheter,  vein. 
Biopsy  of  lip. 
Biopsy  of  mouth  leskxi. 
Exciskxi  of  mouth  leskxi. 
Excise/repair  mouth  lesion. 
Biopsy  of  tongue. 
Biopsy  of  floor  of  mouth. 
Biopsy  roof  of  mouth. 
Removal  of  salivary  stone. 
Dilatk>n  of  salivary  duct 
Biopsy  of  throat. 
Proctosigmoidoscopy. 
ProctosignrvDidoscopy. 
Signwidoscopy,  diagnostic. 
Irv^se  external  hemonhokJ. 
Ligation  of  hemorrhold(s). 
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addendum  e.— procedure  cooes 
Subject  to  the  Site-of-Service 
Differential— Continued 

[This  tabte  raptaces  Addendum  D  in  ihe  No- 
vember 25.  1992  final  notice  and  lists  the 
codes  that  will  be  subject  to  the  site-of-serv- 
ioe  differential  in  1994] 


HCPCS" 


46230 
46320 
46500 
46600 
46604 
46614 
146615 
46900 
46934 
46936 
46945 
51700 
$1705 
51720 
53600 
53601 
53620 
53621 
53660 
53661 
53670 
54235 
55000 
56501 
57100 
57150 
57160 
57452 
57454 
57500 
57505 
57510 
57511 
58100 
159425 
159426 
60100 
64400 
64405 
64413 
64418 
64425 
64440 
64441 
64445 
64450 
64505 
64550 
64565 
64640 
65205 
65210 
65220 
65222 
65430 
65435 
66761 
67145 
67210 
67228 
67505 
67515  I 


Description 


Removal  of  anal  tabs 
Removal  of  hemorrhotd  dot 
Ir^ecSon  into  hemorrhoids. 
Diagrxtstic  anoscopy. 
Anoscopy  and  dilatiorv 
Anoscopy;  contrcri  bleedtng. 
Anoscopy. 

Destructkjn,  anal  lesk)n(s). 
Destruction  of  henx>rrhoids. 
Destrtjctk)n  of  hemorrhoids. 
Ligation  of  hemonhoids. 
Irrigation  of  t}ladder. 
Cfwige  of  bladder  tube. 
Treatrrwit  of  tjiadder  lesion. 
Dilate  urethra  stricture. 
Dilats  urefrira  stricture. 
Dilate  urethra  stricture. 
Dilate  urethra  stricture. 
DAatkin  of  urethra 
Dilation  of  urethra. 
Insert  urinary  catheter. 
Penile  injection. 
Drainage  of  hydrocele 
DestructK>n,  wjfva  <esion<8). 
Biopsy  of  vagina. 
Treat  vagina  infection. 
Insertion  of  pessary. 
Examination  of  vagina. 
Vagina  examinatk>n  &  biopsy. 
Biopsy  of  cervix. 
Endocervtcal  curettage. 
Cauterization  of  cervix. 
Cryocautery  of  cervix. 
Biopsy  of  uterus  lining. 
Antepartum  care  only. 
Antepartum  care  only. 
Biopsy  of  thyroid. 
Injection  for  nerve  block. 
Injectkjn  for  nerve  block. 
Injectton  for  nerve  block. 
Injectkjn  for  nerve  block. 
Injectkjn  for  nerve  block. 
Injectton  for  nerve  block. 
Injectton  for  nen/e  block. 
Injectton  for  nerve  block. 
Injectton  for  nerve  block. 
Injectton  for  nerve  block. 
Apply  neurostimulator. 
Implant  neuroelectrodes. 
Injection  treatment  of  nerve. 
Remove  foreign  body  from  eye. 
Remove  foreign  body  from  eye. 
Remove  foreign  body  from  eye. 
Renx>ve  foreign  body  from  eye 
Corneal  smear. 
CuretteAreat  cornea. 
Revision  of  iris. 
Treatment  of  retina. 
Treatment  of  retir\al  lesion. 
Treatment  of  retinal  lesion. 
Inject/treat  eye  socket. 
Inject/treat  eye  socket 


ADDENDUM  E.— Procedure  Cooes 
Subject  to  the  Site-of-Service 
Differential— Continued 

[This  taWe  replaces  Addendum  D  in  the  No- 
vember 25.  1992  final  notto*  and  iisis  the 
codes  that  wll  be  subject  to  the  site-of-serv- 
toe  differential  in  1894.] 


HCPCS** 


67700 

67800 

67801 

67810 

67820 

67825 

67840 

67850 

66020 

68110 

68200 

68440 

68760 

68761 

68800 

6B820 

68830 

66840 

69000 

69020 

69100 

69200 

69210 

69220 

69222 

69400 

69401 

69420 

69433 

69610 

92002 

92004 

92012 

92014 

92018 

92020 

92070 

92100 

92120 

92130 

92140 

92225 

92226 

92230 

92311 

92312 

92352 

92353 

92504 

92506 

92507 

92511 

92516 

93797 

93798 

95831 

95832 

95833 

95834 

95851 

95852 

95857 


Description 


1 1004  Naw  Coda. 

* 8ub|acl  to  ma  sita  of  servca  diflarantial  beginning  January  l .  1094. 

~  All  numaric  CPT  HCPCS  copyrtghi  1 993  Amancan  Madicai  Associaton. 


Orainega  of  eyelid  abscess 
Remove  eyelid  lesion. 
Remove  eyelid  lastons. 
Biopsy  of  eyelid. 

Revise  eya^shes. 
Revise  eyelashes. 
Remove  eyelid  lesion. 
Treat  eyeid  ieston. 
Indse/diain  eyeito  fining. 
AemoM  eyelid  lirmg  Ieston. 
Treat  eyelid  tjy  injeclton. 
irtcisa  tbat  duct  opening. 
Close  tear  dud  opening. 
Ctoee  tear  duct  openir>g. 
OHato  tear  duct  opening(s). 
Ejqikn  tser  duct  system. 
Reopen  tear  duct  channel. 
Explore/irrigata  tear  ducts. 
Drain  axiemal  ear  lesion. 
Orarin  outer  ear  canal  lesion. 
Btoosy  of  externa]  ear. 
Ctoar  outer  ear  canal. 
Remove  impacted  ear  wax. 
Ciean  out  mastokj  cavity. 
Clean  out  mastoid  cavity. 
Inflate  mtodle  ear  canal. 
Inflate  mtodle  ear  canal, 
incision  of  eardrum. 
Create  eardrum  opening. 
Repair  of  eardrum. 
Eye  exam,  new  patient. 
Eye  exam,  new  patient. 
Eye  exam  established  pt. 
Eye  exam  &  treatment. 
New  eye  exam  &  treatment. 
Special  eye  evaluation. 
Fitting  of  contact  lens. 
Serial  tonometry  exam(s). 
Tonography  &  eye  evaluation. 
Water  provocation  tonography. 
Glaucoma  provocative  tests. 
Special  eye  exam,  initial. 
Special  eye  exam,  subsequent. 
Eye  exam  with  photos. 
Contact  lens  fitting. 
Contact  lens  fitting. 
Special  spectacles  fitting. 
Special  spectacles  fitting 
Ear  microscopy  examination. 
Speech  &  hearing  evaluation. 
Speech/hearing  therapy. 
Nasopharyngoscopy. 
Facial  nen/e  function  test. 
Cardiac  rehab. 
Cardiac  rehab/monitor. 
Umb  muscle  testing,  meinual. 
Harxi  muscle  testing,  manual. 
Body  muscle  testing,  manual. 
Body  muscle  testing,  nrtanual. 
Range  of  nxrtion  measurements. 
Range  of  motion  measurements. 
Tension  test. 


ADDENDUM  E.— Procedure  Codes 
Subject  to  the  Site-of-Service 
Differential— Continued 

[This  table  replaces  Addenc^  D  in  the  r\k>- 
vember  25,  1992  fmei  nottee  arxj  fists  the 
codes  that  «mU  oe  subject  to  Vne  s<te-of-serv- 
toe  differenM  in  1994.] 


HCPCS' 


t9640S 

t96406 

96440 

99201 

99202 

99203 

99204 

99205 

99211 

99212 

99213 

99214 

99215 

•99241 

* 99242 

•99243 

•99244 

•99245 

•99271 

•99272 

•99273 

•99274 

•99275 

t99354 

t99355 

A2000 

H5300 

M0005 

M0006 

M0007 

M0008 

M0101 


Deecriptton 


InMesional  chemo  admin. 
Intralesional  chemo  admin. 
CtMmoV>erapy.  intracavitary. 
OflcaAMitpatent  visit,  new. 
Offee^outpaient  visit,  new. 
Offioa^outpoKenl  visit,  new. 
Oflcafoutpelient  visit,  new. 
Office/outpatient  visit,  new. 
Offtoe^omcpatient  visit,  est 
Offioe/oi^atient  visit  est. 
Oflioe/dutpatient  visit,  est 
Officatoutpaiient  vrstt,  est 
Offioafoutpalient  visit,  est 
Office  oonsuitartion. 
Office  oonsultatton. 
Office  consultaton. 
OMoe  consultaion. 
Office  oonsuttation. 
ConfimTaiory  consultation. 
Oonlrmatory  consuitatton. 
Confcmatpry  consultatioa 
Oonirmatory  consuttafion. 
Conirmatofy  consultation. 
Proionged  service,  office. 
Prolonged  servtoe,  offtoe. 
Manipulation  of  spir>e. 
Occupational  therapy. 
Office  visits — two  or  more  modal. 
Office  visits — with  one  nxxlality. 
Office  visit  combination  of  modal 
Office  visit  combination  of  modal. 
Cutting  or  renxjval  of  coms. 


Addendum  F— Codes  for  Which  an 
Additional  Supply  Payment  is  Allowed 

This  addendum  replaces  Addendum 
G,  which  was  published  in  the 
November  25. 1991,  final  rule  (56  FR 
59811),  and  corrected  in  the  September 
15, 1992,  correction  notice  (57  FR 
42510).  It  lists  procedures  for  which  an 
additional  amoimt  for  supplies  may  be 
payable  if  the  procedures  are  performed 
in  a  physician's  office.  Because  no 
changes  were  made  to  this  list  for  the 
1993  fee  schedule  for  physicians' 
services,  it  was  not  included  as  an 
addendum  to  the  November  25, 1992, 
final  notice. 

ADDENDUM  F.— Facility-Based  Pro- 
cedures FOR  Which  additional 
AMOUNT  for  Supplies  May  Be 
Payable  If  Performed  in  a  Physi- 
cian's Office 


HCPCS' 


19101 


Description 


Biopsy  of  breast. 
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ADDEf^OWM  F.— FACIUTY-BASED  PRO- 

ce6uRES  FOR  Which  AooiTiofJAL 
Amount  for  Supplies  May  Be 
Payable  If  fiiRFORMED  in  a  Physi- 
cian's Office— Continued 


Addendum  F.— Facility-Based  Pro- 
cedures FOR  Which  Additional 
Amount  for  Supplies  May  Be 
Payable  If  Performed  in  a  Physi- 
cian's Office— Continued 


Addendum  F.— Facility-Based  Pro- 
cedures FOR  Which  Additional 
Amount  for  Supplies  May  Be 
Payable  If  Performed  in  a  Physi- 
cian's Office— Continued 


hcpcs* 

Description 

19120 

Removal  of  breast  lesion. 

19125 

Excision,  breast  lesion. 

19126 

Excision,  add'l  breast  lesion. 

20200 

Musde  bK)psy. 

20205 

Deep  muscle  biopsy. 

20220 

Bone  biopsy,  trocar/needle. 

20225 

Bone  biopsy,  trocar/needle. 

20240 

Bone  biopsy,  excisional. 

25111 

Remove  wrist  terxton  lesion. 

28290 

Correction  of  bunion. 

28292 

Correction  of  bunion. 

28293 

Correction  of  bunion. 

28294 

Correction  of  bunion. 

28296 

Conection  of  bunion. 

28297 

Correction  of  bunion. 

28298 

Correction  of  bunion. 

28299 

Conection  of  bunion. 

32000 

Drainage  of  chest. 

36533 

Insertion  of  access  port. 

37609 

Temporal  artery  procedure. 

38500 

Biopsy/remova),  lymph  node(s). 

43200 

Esophagus  endoscopy. 

43202 

Esophagus  endoscopy,  biopsy. 

43220 

Esophagus  endoscopy,  dilation. 

43226 

Esophagus  endoscopy,  dilation. 

43234 

Upper  Gl  endoscopy,  exam. 

HCPCS* 

Description 

43235 

Upper  Gl  endoscopy,  diagnosis. 

43239 

Upper  Gl  endoscopy,  biopsy. 

43245 

Operative  upper  Gl  endoscopy. 

43247 

Operative  upper  Gl  endoscopy. 

43250 

Upper  Gl  endoscopy/lumor. 

43251 

Operativa  upper  Gl  endoscopy. 

43458 

Dilation  of  esophagus. 

45378 

Diagnostic  colonoscopy. 

45379 

Colonoscopy. 

45380 

Colonoscopy  and  biopsy. 

45382 

Colonoscopy,  control  bleeding. 

45383 

Colonoscopy,  lesion  removal. 

45384 

Colonoscopy. 

45385 

Colonoscopy,  lesion  removal. 

49080 

Puncture,  peritoneal  cavity. 

49081 

Removal  of  abdominal  fluid. 

52005 

Cystoscopy  &  ureter  catheter. 

52007 

Cystoscopy  and  biopsy. 

52010 

Cystoscopy  &  duct  catheter. 

52204 

Cystoscopy. 

52214 

Cystoscopy  and  treatment. 

52224 

Cystoscopy  and  treatment. 

52234 

Cystoscopy  and  treatment. 

52235 

Cystoscopy  and  treatn^nt. 

52240 

Cystoscopy  and  treatment. 

52250 

Cystoscopy  A  radiotracer. 

HCPCS* 

Description 

52260 

Cystoscopy  &  treatment. 

52270 

Cystoscopy  &  revise  urethra. 

52275 

Cystoscopy  &  revise  urethra. 

52276 

Cystoscopy  and  treatment. 

52277 

Cystoscopy  and  treatment. 

52283 

Cystoscopy  and  treatment. 

52290 

Cystoscopy  and  treatment. 

52300 

Cystoscopy  and  treatment. 

52305 

Cystoscopy  and  treatment.  ' 

-  52310 

Cystoscopy  and  treatment. 

52315 

Cystoscopy  and  treatment. 

57520 

Conization  of  cen/ix. 

.'58120 

Dilation  and  curettage  (d&c). 

62270 

Spinal  fluid  tap,  diagnostic. 

68761 

Close  tear  duct  opening. 

85095 

Bone  marrow  aspiration. 

85102 

Bone  marrow  biopsy. 

96440 

Chemotherapy,  Intracavitary. 

96445 

Chemotherapy,  intracavitary. 

• 

96450 

Chemotherapy,  Into  CNS. 

•AH  CPT  codes  and  descriptors,  copyright 
1993  AM  A. 

(PR  Doc.  93-29362  Filed  12-1-93;  8:45  am] 
BILUNG  COOE  4120-01-P 


t1M4N«wCod*. 

*  Sub|«ct  10  th«  tilt  ol  MTVtM  drfl*r«nt«i  tMglnning  January  1 . 1 994. 

-  All  numtne  CPT  HCPCS  eopynflfit  1 993  Am»rte«n  M««cal  A$«ocl«tlon. 
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DEPARTMENT  OF  HEALTH  AND 
HUmriti  SERVICES 

Health  Care  Financing  Administration 

[BPD-774-FNC] 

RIN  0938-AQ25 

Physician  Performance  Standard  Rates 
of  Increase  for  Federal  Fiscal  Year 
1994  and  Physician  Fee  Schedule 
Update  for  Calendar  Year  1994 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Final  notice  with  comment 
period. 

SUMMARY:  This  notice  announces  the 
calendar  year  (CY)  1994  updates  to  the 
Medicare  physician  fee  schedule  and 
the  Federal  fiscal  year  (FY)  1994 
performance  standard  rates  of  increase 
for  expenditures  and  volume  of 
physicians'  services  under  the  Medicare 
Supplementary  Medical  Insurance  (Part 
B)  program  as  required  by  sections  1848 
(d)  and  (f),  respectively,  of  the  Social 
Security  Act.  The  physician 
performance  standard  rates  of  increase 
for  Federal  FY  1994  are  8.6  percent  for 
surgical  services,  10.5  percent  for 
primary  care  services.  9.2  percent  for 
other  nonsiu^ical  services,  and  9.3 
percent  for  all  physicians'  services.  The 
fee  schedule  update  for  CY  1994  is  10.0 
percent  for  surgical  services,  7.9  percent 
for  primary  care  services,  and  5.3 
percent  for  other  nonsurgical  services. 

This  notice  also  references  the 
surgical  and  nonsurgical  designations 
for  new  and  revised  procedure  codes  in 
the  Physicians'  Current  Procedural 
Terminology,  to  be  used  in  applying  the 
CY  1994  updates  and  for  estabhshing 
and  measuring  exptfndltures  under  the 
MVPS  for  FY  1994.  These  designations 
appear  in  Addendum  C  of  the  final  rule 
with  comment  period  entitled 
"Medicare  Program;  Revisions  to 
Payment  PoUcies  and  Adjustments  to 
the  Relative  Value  Units  under  the 
Physician  Fee  Schedule  for  Calendar 
Year  1994  (BPD-770-FC),"  pubUshed 
elsewhere  in  this  Federal  Register  issue. 
The  new  and  revised  surgical  and 
nonsurgical  designations  are  subject  to 
public  comment.  In  addition,  this  notice 
addresses  public  comments  on  the 
"initial"  procedure-specific  hst  of 
surgical  services  published  in  our 
November  25, 1992,  notice. 
DATES:  Effective  Date:  The  performance 
standard  rates  of  increase  are  effective 
on  October  1,  1993.  The  Medicare 
physician  fee  schedule  update  is 
effective  on  January  1, 1994. 

Applicability  Date:  The  revised 
procedure-specific  designations  of 


surgical  and  nonsurgical  services  apply 
to  payment  for  services  furnished  on  or 
after  January  1, 1994. 

Comment  Date:  We  will  consider 
comments  only  on  designations  for  new 
and  revised  surgical  or  nonsurgical 
procedures  to  be  used  in  applying  CY 
1994  updates.  Comments  will  be 
considered  if  we  receive  them  at  the 
appropriate  address,  as  provided  below, 
no  later  than  5  p.m.  on  January  31, 1994. 

ADDRESSES:  Mail  written  comments  (1 
original  and  3  copies)  to  the  following 
address;  Health  Care  Financing 
Administration,  Department  of  Health 
and  Human  Services,  Attention:  BPD- 
774-FNC,  P.O.  Box  26688.  Baltimore. 
MD  21207. 

If  you  prefer,  you  may  deliver  your 
v^itten  comments  (1  original  and  3 
copies)  to  one  of  the  following 
addresses; 

Room  309-G.  Hubert  H.  Humphrey 

Building.  200  Independence  Avenue. 

SW.,  Washington.  D.C.  20201,  or 
Room  132,  East  High  Rise  Building. 

6325  Security  Boulevard,  Baltimore. 

MD  21207. 

Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
BPD-774-FT»JC.  Comments  received 
timely  will  be  available  for  pubUc 
inspection  as  they  are  received, 
generally  beginning  approximately  3 
weeks  after  publication  of  a  document, 
in  room  309-G  of  the  Department's 
offices  at  200  Independence  Avenue. 
SW..  Washington.  DC.  on  Monday 
through  Friday  of  each  week  from  8:30 
a.m.  to  5  p.m.  (phone:  (202)  690-7890). 

Copies:  To  order  copies  of  the  Federal 
Register  containing  this  document,  send 
your  request  to;  New  Ordeiss, 
Superintendent  of  Documents.  P.O.  Box 
371954.  Pittsbul^h.  PA  15250-7954. 
Specify  Stock  Number  069-001-00063- 
7  and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Doamients,  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calUng  the  order  desk  at  (202) 
783-3238  or  by  faxing  to  (202)  512- 
2250.  The  cost  for  each  paper  copy  is 
$4.50.  In  addition,  the  Federal  Register 
document  may  be  viewed  and 
photocopied  at  most  libraries  designated 
as  Federal  Depository  Libraries  and  at 
many  other  public  and  academic 
hbraries  throughout  the  country  that 
receive  the  Federal  Register.  You  can 
obtain  the  location  of  the  Federal 
Depository  Libraries  near  you  by  calling 
the  U.S.  Ciovemment  Printing  Office  at 
(202)  512-1109. 


Copies  of  the  source  files  for  this 
document  can  also  be  purchased  on 
high  density  3.5  inch  personal  computer 
diskettes  from  the  Government  Printing 
Office  by  requesting  Stock  Number  069- 
001-00064-5.  The  file  formats  on  the 
diskettes  are  Word  Perfect  5.1.  Lotus 
123  (version  2.2),  and  Base  IV.  The 
diskettes  will  be  accompanied  by  the 
printed  Federal  Register  doamient. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  with  respect  to 
ordering  copies  of  this  notice,  contact 
the  U.S.  Government  Printing  Office 
according  to  the  above  information.  For 
further  information  concerning  the 
content  of  this  notice,  contact  Louisa 
Buatti  (410)  966-5716. 

SUPPLEMENTARY  INFORMATION: 

L  Background  and  Summary  of 
Legislation 

A.  The  Physician  Fee  Schedule  Update 
and  Medicare  Volume  Performance 
Standard  (MVPS) 

Section  1848  of  the  Social  Security 
Act  (the  Act)  requires  the  Secretary  of 
Health  and  Human  Ser\aces  to — 

•  Establish  armual  updates  to 
payment  rates  under  the  Medicare 
physician  fee  schedule,  and 

•  EstabUsh  performance  standard 
rates  of  increase  to  help  control  the  rate 
of  grov^rth  in  expenditures  for 
physicians'  services. 

Under  section  1848(b)(1)  of  the  Act. 
pa3mient  for  physicians'  services,  except 
for  anesthesia  services,  equals  the 
product  of  the  relative  value  units 
(RVUs)  for  a  service,  a  geographic 
adjustment  factor  (GAF),  and  a 
conversion  factor  (CF).  Anesthesia 
services  are  paid  under  a  different 
relative  value  system,  and  payment  is 
equal  to  the  sum  of  the  base  and  time 
units- for  the  service  multiplied  by  a 
geographically  adjusted  anesthesia- 
specific  CF.  The  RVUs  and  anesthesia 
base  units  reflect  the  relative  amount  of 
resources  used  by  physicians  to  furnish 
the  service,  and  the  GAF  measures 
practice  cost  differences  between  areas. 
The  geographically  adjusted  RVUs  are 
multiplied  by  a  CF  to  obtain  the 
physician  fee  schedule  payment 
amounts.  The  1993  CFs  are  $14,052  for 
anesthesia  services.  $31,249  for 
nonsurgical  services,  and  $31,962  for 
surgical  services.  (Note:  The  fee 
schedule  for  physicians'  services  for  CY 
1994  is  not  being  published  as  a 
separate  notice  this  year  but  is  included 
in  the  final  rule  with  comment  period, 
"Revisions  to  Payment  Policies  and 
Adjustments  to  the  Relative  Value  Units 
under  the  Physician  Fee  Schedule  for 
Calendar  Year  1994  (BPD-770-FC)," 
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published  elsewhere  in  this  Federal 
Register  issue.) 

1.  Physician  Fee  Schedule  Update 

Section  lB48(d)  of  the  Act  requires 
the  Secretary  to  provide  the  Congress 
with  her  recommendation  of  a  physician 
fee  schedule  update  by  April  15  of  each 
year.  Under  section  1848(d)(2)(A)  of  the 
Act.  the  Secretary  is  required  to 
consider  a  number  of  factors,  including 
the  following: 

•  The  percentage  change  in  the 
Medicare  economic  index  (MEI),  a 
measure  of  the  change  in  the  cost  of 
operating  a  medical  practice. 

•  The  percentage  by  which  actual 
expenditures  for  all  physicians'  services 
in  the  first  preceding  FY  were  less  than 
or  exceeded  the  actual  expenditures  in 
the  second  preceding  FY. 

•  The  relationship  between  the 
percentage  determined  above  and  the 
performance  standard  rate  of  increase 
for  the  same  FY. 

•  Changes  in  the  volume  and 
intensity  of  services. 

•  Access  to  services. 

•  Other  factors  that  may  contribute  to 
changes  in  volume  and  intensity  of 
services  or  access  to  services. 

On  May  6, 1993,  the  Secretary 
recommended  to  the  Congress  a 
physician  fee  schedule  update  for  CY 
1994  of  10.2  percent  for  surgical 
services,  6.6  percent  for  primary  care 
services,  and  4.6  percent  for  nonsurgical 
services.  The  Secretary's  update 
recommendation  was  based  on  our 
preliminary  estimate  of  the  MEI 
adjusted  for  our  estimated  rate  of 
increase  in  expenditures  compared  to 
the  MVPS  for  each  category  of 
physicians'  services.  For  surgical  and 
nonprimary  care  nonsurgical  services, 
the  Secretary  recommended  a  reduction 
of  2.0  percentage  points  to  meet  the 
President's  deficit  reduction  objectives. 
The  Secretary's  update  recommendation 
is  consistent  with  the  President's  FY 
1994  budget,  which  included  a  proposal 
to  base  the  CY  1994  update  on  the 
current  law  methodology  less  2.0 
percentage  points  for  all  services  except 
primary  care. 

If  the  Congress  does  not  set  the 
update,  section  1848(d)(3)  of  the  Act 
establishes  the  process  for  updating  the 
physician  fee  schedule.  Under  section 
1848(d)(3).  imless  otherwise  specified 
by  the  Congress,  the  fee  schedule  update 
for  a  category  of  physicians'  services 
equals  the  appropriate  update  index 
(that  is.  the  MEI)  adjusted  by  the 
number  of  percentage  points  by  which 
expenditures  exceeded  or  were  less  than 
the  performance  standard  rates  of 
increase  for  the  second  preceding  year 
for  that  category  of  physicians'  services. 


That  is.  the  CY  1994  update  would 
equal  the  1994  MEI  increased  or 
decreased  by  the  difference  between  the 
rate  of  increase  in  expenditures  far  FY 
1992  and  the  performance  standard  for 
that  year.  For  1993.  the  Secretary  was 
required  to  estabhsh  separate  updates 
for  surgical  and  nonsurgical  services. 
Beginning  with  the  1994  up<tete,  section 
13511  of  OBRA  '93  requires  the 
Secretary  to  estabhsh  separate  updates 
for  surgical  services,  primary  care 
services,  and  other  nonsurgical  services. 
Before  the  enactment  of  OBRA  '93,  the 
maximum  downv/ard  adjustment  in  the 
update  was  2.5  percentage  points  in  CYs 

1994  and  1995  and  3.0  percentage 
points  for  any  succeeding  CY.  However, 
section  13512(b)  of  OBRA  '93  amended 
section  1846(d)(3)(B)  of  the  Act  to  make 
the  maximum  downward  adjustment  for 

1995  and  any  siicceeding  year  5.0 
percentage  points.  There  is  no 
restriction  on  upward  adjustments  to 
the  MEI. 

While  the  Congress  has  not 
specifically  set  the  level  of  physician  fee 
schedule  updates,  section  13511  of 
OBRA  "93  amended  section 
1848(d)(3)(A)  of  the  Act  by  requiring  the 
Secretary  to  reduce  the  CY  1994  MEI  by 
3.6  percentage  points  for  surgical 
services  and  2.6  percentage  points  for 
nonsurgical  services  other  than  primary 
care  services.  OBRA  '93  also  amended 
section  1848(d)(3)(A)  to  require  the 
Secretary  to  reduce  the  MEI  by  2.7 
percentage  points  in  1995  for  both 
surgical  and  nonprimary  care 
nonsurgical  services.  Primary  care 
services  were  exempt  from  the  statutory 
reductions  in  the  MEI  in  1994  and  1995. 

Section  1848(d)(1)(C)  of  the  Act 
requires  the  Secretary  to  publish  in  the 
Federal  Register,  within  the  last  15  days 
of  October,  the  update  for  the  following 
CY. 

2.  MVPS  Rates 

Section  1848(f)  of  the  Act  requires  the 
Secretary  to  estabhsh  performance 
standard  rates  of  increase  for  Medicare 
expenditures  and  volume  of  physicians' 
services.  We  refer  to  these  rates  of 
increase  as  the  MVPS  rates.  The  use  of 
performance  standard  rates  of  increase 
is  intended  to  involve  physicians  in  the 
effort  to  slow  the  unacceptably  high 
aimual  rate  of  increase  in  expenditures 
by  having  physicians  carefully  evaluate 
their  services  and  ehminate  those  that 
are  inappropriate  or  ineffective. 

The  performance  standard  rates  of 
increase  are  not  limits  on  expenditures. 
Payments  for  services  are  not  withheld 
if  performance  standard  rates  of  increase 
are  exceeded.  Rather,  the  appropriate 
fee  schedtile  update,  as  specified  in 
section  1848(d)(3)(A)  of  the  Act.  is 


adjusted  to  reflect  the  sijccess  or  failure 
in  iheeting  the  perfdnnance  standard 
rates  of  increase. 

Section  1848(f)  of  the  Act  sets  forth 
the  process  for  estabhshing  the 
performance  standard  rates  of  increase 
by  requiring  the  Secretary  to 
recommend  to  the  Congress  the 
physician  performance  standard  rates  of 
increase  for  the  following  Federal  FY  by 
not  later  than  April  15.  The  Secretary 
has  been  required  to  recommend  MVPS 
rates  for  suigical,  nonsurgical,  and  all 
physicians'  services.  BeginzHng  in  1994, 
section  13511  of  the  Omnibus  Budget 
Reconcihation  Act  of  1993  (OBRA  '93) 
(Pub.  L.  103-66),  enacted  on  August  10, 
1993,  requires  the  Secretarj'  to 
recommend  separate  MVPS  rates  for 
surgical,  primary  careland  other 
nonsurgical  services.  We  defined 
surgical  services  in  the  May  3, 1990. 
Federal  Register  notice  (55  FR  18668). 
On  November  25, 1992,  we  revised  this 
definition  of  surgical  services  for  the 
purposes  of  establishing  separate  fee 
schedule  updates  for  surgical  and 
nonsurgical  services  and  measuring  the 
rates  of  increase  in  expenditures  for 
each  category  of  physicians'  services 
under  the  MVPS  (57  FR  56171).  In 
making  the  recommendations,  the 
Secretary  is  required  to  confer  with 
organizations  that  represent  physicians 
and  to  consider  the  following  factors: 

•  Inflation. 

•  Changes  in  the  number  and  age 
composition  of  Medicare  enroUees 
under  Part  B  (excluding  risk  HMO 
enrollees). 

•  Changes  in  technology. 

•  Evidence  of  inappropriate 
utihzation  of  services. 

•  Evidence  of  lack  of  access  to 
necessary  physicians'  services. 

•  Other  appropriate  factors  as 
determined  by  the  Secretary. 

The  Secretary  recommended 
performance  standard  rates  of  increase 
for  FY  1994  of  9.4  percent  for  surgical 
services,  7.6  percent  for  nonsurgical 
services,  and  8.1  percent  for  all 
physicians'  services,  which  included 
the  effect  of  proposals  in  the  President's 
FY  1994  budget.  (The  MVPS  for  all 
physicians'  services  has  no  practical 
effect  on  the  update.  It  is  published  only 
because  we  are  required  to  do  so  by 
section  1848(f)  of  the  Act.) 

If  the  Congress  does  not  set  the 
performance  standard  rates  of  increase, 
section  1848(f)(2)  (A)  and  (B)  of  the  Act 
requires  the  Secretary  to  set  MVPS  rates 
for  all  physicians'  services  and  eacii 
category  of  physicians'  services  equal  to 
the  product  of  the  following  foiur  factors 
reduced  by  a  performance  standard 
factor  of  3.5  percentage  points: 
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•  LO  plus  the  Secretary's  estimate  of 
tM'vroi^ted  average  percentage 
increase  (divided  by  100)  in  fees  for  all 
physicians '.services  or  for  the  category 
of  physicians'  services  for  the  portions 
of  CY  1993  and  CY  1994  contained  in 
FY  1994. 

•  1.0  plus  the  Secretary's  estimate  of 
the  percentage  change  (divided  by  100) 
in  the  average  number  of  Part  B 
enroUees  (excluding  risk  HMO 
enroUees)  from  FY  1993  to  FY  1994. 

•  1.0  plus  the  Secretary's  estimate  of 
the  average  annual  percentage  growth 
(divided  by  100)  in  volimie  and 
intensity  of  all  physicians'  services  or  of 
the  category  of  physicians'  services  for 
FY  1988  through  FY  1993. 

•  1.0  plus  the  Secretary's  estimate  of 
the  percentage  change  (divided  by  100) 
in  expenditiires  for  all  physicians' 
services  or  of  the  category  of  physicians' 
services  that  will  result  from  changes  in 


law  or  regulations  in  FY  1994  as 
compared  with  expenditures  for 
physicians'  services  in  FY  1993. 
Before  enactment  of  OBRA  '93. 
section  1848  of  the  Act  specified  a 
performance  standard  factor  of  2.0 
percentage  points.  Section  13512  of 
OBRA  *93,  however,  amended  section 
1848(f)(2)(B)  of  the  Act  to  increase  the 
performance  standard  foctor  from  2.0  to 
3.5  percentage  points.  Section  13511  of 
OBRA  '93  made  several  other 
modifications  to  the  MVPS.  including 
amending  section  1848(j)(l)  of  the  Act 
to  require  the  Secretary  to  create  a 
separate  MVPS  rate  of  increase  for  the 
category  of  primary  care  services  and 
include  anesthesia  services  in  the  MVPS 
for  surgical  services.  The  amendments 
made  by  section  13511  of  OBRA  '93  are 
effective  beginning  with  the  FY  1994 
MVPS  rates  of  increase  and  the  CY  1996 
physician  fee  schedule  update. 

Fee  Schedule  Update 


Section  1848(f)(1)(C)  of  the  Act 
requires  the  Secretary  to  publish  in  the 
Federal  Register  within  the  last  15  days 
of  October  of  each  year  the  performance 
standard  rates  of  increase  fur  all 
physicians'  services  and  for  each 
category  of  physicians'  services  for  the 
Federal  FY  that  began  on  October  1  of 
that  year. 

3.  Past  Years'  MVPS  Rates  and 
Physician  Fee  Schedule  Updates 

MVPS  rates  have  been  established 
under  section  1848  of  the  Act  since  FY 
1990.  CY  1992  was  the  first  year  in 
which  the  update  was  affected  by 
expenditures  under  the  MVPS  system. 
The  following  table  illustrates  the  MVPS 
rates  in  each  FY  since  their  inception, 
the  rate  of  increase  in  expenditures,  and 
the  corresponding  update  in  the  second 
subsequent  CY. 


Calendar  year 


CY  1992:  Al  seivteM 
CY1993: 

Surgical 

Nonsur^cal  

CY1994: 

Surgical  

Prtmajy  care 

Other  nonsurgical  


MEI 
(per- 
cent) 


3.2 

2.7 
2.7 

2.3 
2.3 
2.3 


Per- 
fornv 
ance 
adjust- 
ment 
(per- 
cent) 


-0.9 

0.4 
-1.9 

11.3 
5.6 
5.6 


Legisla- 
tive ad- 
ustment 
percent) 


-0.4 


-3.6 

0.0 

-2.6 


Update 
(per- 
cent) 


1.9 

3.1 
0.8 

10.0 
7.9 
5.3 


MVPS 


Fiscal  year 

MVPS 
(per- 
cent) 

Actual 
(per- 
cent) 

Dif- 
ference 
(per- 
cent) 

FY  1990' All 

services  

FY  1991: 

Surgical  

Nonsurgical  .. 
FY  1992: 

Surgical  

Nonsurgical  .. 
FY  1993: 

Sur(^  

Nonsurgical  .. 
FY  1994: 

Surgical  

Primary  care  . 

Other 
nonsurgical 

9.1 

3.3 
8.6 

6.5 
11.2 

8.4 
10.8 

8.6 

10.5 

9.2 

10.0 

2.9 
10.5 

-4.8 
5.6 

-0.9 

0.4 
-1.9 

11.3 
5.6 

'Separate  MVPS  rates  for  surgical  and 
nonsurgical  services  were  not  required  until 
FY  1991.  Separate  fee  schedule  updates  were 
rwt  required  until  CY  1993.  Beginning  with  the 
CY  1994  fee  schedule  update  and  the  FY 
1994  MVPS,  we  are  establishing  separate  up- 
dates and  MVPS  rates  of  increase  for  surgical, 
pnmary  care,  and  other  nomurgical  services. 


B.  Physicians'  Services 

Section  1848(f)(5)(A)  of  the  Act 
defines  physicians'  services  for 
purposes  of  the  volimie  performance 
staixiard  rates  of  increase  as  including 
other  items  or  services  (such  as  clinical 
diagnostic  laboratory  tests  and  radiology 
services),  as  specified  by  the  Secretary, 
that  are  commonly  performed  by  a 
physician  or  furnished  in  a  physician's 
office.  Section  1861(s)  of  the  Act  defines 
medical  and  other  health  services 
covered  under  Part  B.  As  provided  for 
in  the  FY  1990  performance  standard 
rates  of  increase  notice  in  the  Federal 
Register  on  December  29, 1989 154  FR 
53819).  we  are  including  the  following 
medical  and  other  health  services  under 
section  1861(s)  of  the  Act  in  the 
physician  performance  standard  rates  of 
increase  if  bills  for  the  items  are 
processed  and  paid  for  by  Medicare 
carriers: 

•  Physicians'  services. 

•  Services  and  suppUes  furnished 
incident  to  physicians'  services. 


•  Outpatient  physical  therapy  and 
speech  therapy  services,  and  outpatient 
occupational  dierapy  services. 

•  Antigens  prepared  by  or  under  the 
direct  supervision  of  a  physician. 

•  Services  of  physician  assistants, 
certified  registered  nurse  anesthetists, 
certified  nurse  midwives,  clinical 
psychologists.  cUnical  social  workers, 
nurse  practitioners,  and  clinical  nurse 
specialists. 

•  Diagnostic  x-ray  tests,  diagnostic 
laboratory  tests,  and  other  diagnostic 
tests. 

•  X-ray,  radium,  and  radioactive 
isotope  therapy. 

•  Surgical  dressings,  splints,  casts, 
and  other  devices  used  for  reduction  of 
fractures  and  dislocations. 

C.  Definition  of  Surgical  Services 

On  May  3, 1990,  we  published  in  the 
Federal  Register  a  notice  with  comment 
period  (55  FR  18668)  that  aimounced 
the  definition  of  surgical  services  for 
purposes  of  the  performance  standard 
rates  of  increase  for  expenditures  and 
volume  of  physicians'  services,  as 
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required  by  section  1848(j)  of  the  Act. 
Surgical  ser\'ices  were  defined  as 
follows: 

•  All  services  that  were  both 
classified  under  type  of  swvice  as 
"sui^ery"  and  were  performed  by 
surgical  specialists.  Surgical  speciaHsts 
are  Usted  oelow.  As  our  listing  of 
specialty  codes  was  revised  in  1992,  we 
are  including  the  revised  specialty  label 
in  parentheses  if  the  nomenclature  has 
changed. 

— General  surgeon. 

— Neurological  surgeon. 

(Neurosurgeon.) 
— Obstetrician.  (Deleted.) 
— Gynecologist.  (Obstetrician/ 

Gynecologist.) 
— Ophthalmologist. 
— Oral  surgeon. 
— Orthopedic  surgeon. 
— OtorhinolarjTigologist. 
— Plastic  surgeon.  (Plastic  and 

reconstructive  surgeon.) 
— Proctologist.  (Colorectal  surgeon.) 
— Thoracic  surgeon. 
— Urologist. 
— Podiatrist. 
— Dermatologist. 
— Hand  surgeon. 
— Multi-specialty  clinic. 

•  All  services  currently  classified 
imder  type  of  service  as  "assistant  at 
suigery." 

The  May  1990  definition  was  not 
procedure-specific  because 
expenditures  for  a  surgical  service 
performed  by  a  surgeon  would  be 
included  under  the  surgical  services 
performance  standard  whUe 
expenditures  for  the  same  service 
performed  by  a  nonsurgeon  would  be 
included  in  the  nonsurgical  services 
performance  standard.  The  May  1990 
definition,  therefore,  was  used  to 
allocate  expenditures  in  the  surgical  or 
nonsurgical  performance  standard  based 
on  the  type  of  service  and  specialty — 
not  according  to  procediue  code.  In  our 
May  1990  notice  defining  surgical 
services,  we  stated  that  this  definition 
would  not  lead  to  pajrment  differentials 
by  physician  specialty  and  that  any 
differential  in  annual  updates  because 
of  separate  performance  standard  rates 
would  be  procedure-specific  without 
regard  to  specialty.  We  also  stated  our 
intention  to  define  surgical  services  on 
a  procedure-spedfic  basis. 

On  December  28, 1990,  we  published 
the  physician  performance  standard 
rates  of  increase  for  FY  1991  (55  FR 
53356).  We  included  in  that  notice  a 
summary  of  the  one  comment  we 
received  on  the  May  1990  definition  of 
surgical  services.  We  made  no  changes 
to  the  definition  in  December  1990  from 
the  May  1990  definition. 


In  our  final  notice  published 
November  25, 1992  (57  FR  56168),  we 
set  forth  a  procedure-specific  defiikition 
of  surgical  services  for  the  purposes  of 
the  physician  fee  schedule  update. 

We  consider  a  procedure  to  be 
surgical  if  the  following  conditions  are 
met: 

•  In  the  HCFA  Part  B  data  system,  the 
service  is  classified  imder  "type  of 
service"  as  a  "surgery." 

•  The  service  is  performed  by  surgical 
specialists  more  than  50  percent  of  the 
time. 

The  addendum  to  the  November  1992 
notice  included  the  procedure  codes 
that  meet  these  criteria.  We  used  full 
year  1991  data  to  determine  whether  a 
service  was  surgical  for  procedure  codes 
in  existence  before  January  1, 1992.  For 
new  procedure  codes  in  1992,  we  used 
6  months  of  1992  utilization  data.  For  a 
procedure  code  that  was  new  in  1993, 
as  identified  in  the  Physicians'  Current 
Procedural  Terminology  (CPT),  Fourth 
Edition,  1993,  copyrighted  by  the 
American  Medical  Association,  we  did 
not  have  any  data  for  determining  how 
often  the  procedure  is  performed  by 
surgical  specialists  and  therefore 
whether  the  service  should  be  subject  to 
the  update  for  surgical  or  nonsurgical 
services.  These  codes  were  determined 
to  be  surgical  or  nonsurgical  based  on 
the  judgment  of  our  medical  st&S.  To 
assist  us  in  making  this  determination, 
we  considered  the  type-of-service 
classification  within  the  CPT  and  the 
relationship  of  services  represented  by 
the  new  codes  to  surgical  services 
meeting  the  above-described  criteria. 
Because  we  do  not  have  1994  data,  we 
are  using  a  similar  process  for 
determining  whether  a  new  1994 
procedure  code  is  subject  to  the  surgical 
or  nonsurgical  services  update.  We  used 
6  months  of  1993  data  to  ensure  that  the 
new  1993  procedure  codes  meet  the 
criteria  for  being  considered  surgical 
services. 

In  1992,  we  revised  our  specialty 
coding  system.  We  reqiiire  physicians  to 
indicate  their  specialty  when  submitting 
claims  on  behalf  of  beneficiaries. 
Physicians  can  designate  a  specialty  that 
is  recognized  by  HCFA.  We  can  then 
identify  in  the  Medicare  charge  data  the 
nimiber  of  services  and  allowed  charges 
for  a  particular  service  by  physician 
specialty.  Although  the  list  of  surgical 
services  was  generated  primarily  using 
the  specialty  codes  in  effect  in  1991,  the 
new  specialty  codes  were  used  for 
determining  whether  a.  procedure  code 
that  was  new  in  1992  was  surgical  or 
nonsurgicaL  We  are  also  using  the  new 
specialty  coding  systun  far  determining 
the  suigical/ntmsurgical  status  for 
services  that  are  new  in  1993  and  for 


making  revisions  to  the  listing  of 
suraical  services. 

Tne  new  specialty  codes  and  their 
designations  follow: 


SpMMly 

Status 

Addiction  medicine  „ 

Nonsurgical. 
Surgical. 

Cardiac  surgery  ..._ 

Critical  ctve  _ 

Nonsurgical. 

Emergency  medictne _ 

Nonsurgical. 

Endocrinology  „ 

Norwurgical. 

Hematology  

Nonsurgical. 

Hematotogy/Oncetogy 

Nonsurgical. 

Nonsurgical. 

Intefvenflonal  radtotogy  ....„ 

Nonsurgical. 

MaxJHofacia)  surgery „.._ 

Surgical. 

Medical  oncotogy  „ 

Nonsurgical. 

Neuropsychiatry  j. „ 

Nonsurgical. 

Penpherai  vascular  diseeee 

Nonsurgical. 

Preventive  medidne  ...1 

Nonsurgical. 

Radiation  oncolofly             _   . 

I^onsurgical. 

Rheumatotogy  „_ 

Nonsurgical. 

ourgtcai  onooiogy  ..._..»_.„.^ 

SwglciL 

Vascular  surgery  „ 

Sui^fcet. 

Although  section  13511  of  OBRA  "93 
amended  section  184a(j|Kl)  of  the  Act  to 
include  anesthesia  services  in  the 
definition  of  surgical  services,  we  are 
not  considering  anesthesiology  as  a 
surgical  spedahy.  We  beheve  the 
Congress  intended  to  Include  only 
anesthesia  associated  with  surgical 
services  in  the  surgical  services  MVPS— 
not  other  services  performed  by 
anesthesiologists.  This  interpretation  is 
consistent  with  language  included  In 
the  conference  report  accompanjring 
OBRA  '93  (H.R  Itep.  No.  103-213, 103d 
Congress,  1st  Session  763  (1993)),  which 
states  that  only  anesthesia  services  paid 
on  the  basis  of  base  and  time  units  will 
be  induded  In  the  surgical  services 
MVPS.  Thus,  for  the  purposes  of  the 
MVPS  for  FY  1994  and  subsequent  years 
and  the  physidan  fee  schedule  update 
for  CY  1996  and  subsequent  years,  the 
surgical  services  MVPS  will  include 
anesthesia  9er\'ice8  paid  on  the  basis  of 
base  and  time  units  included  in  the  CPT 
code  ran^  of  00100  through  01999. 

In  addition  to  developing  a  list  of 
services  that  are  subject  to  the  separate 
surgical  services  update,  we  used  our 
procedure-specific  definition  of  surgical 
services  for  the  purposes  of  estabhshing 
the  MVPS  and  measuring  performance 
begiiming  with  FY  1994.  "This  definition 
is  consistent  with  our  intentions  stated 
in  the  May  1990  notice  and  differs  from 
our  earlier  definiticm  cmly  in  that  it 
classifies  a  service  as  surgical  or 
nonsurgical  based  on  the  percentage 
that  the  service  is  performed  by  a 
surgical  or  nonsurgical  specialist.  We 
invited  comments  on  the  hsting  of 
services  published  as  an  addendum  to 
the  November  1992  notice  and  our 
criteria  for  determining  whether  a 
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pa^ce  is  8\irgical  or  nonstugical.  We 
respond  to  those  comments  in  section  n. 
of  Uiis  notice. 

Published  elsewhere  in  this  Federal 
Register  issue  is  the  final  rule  with 
comment  period  entitled  "Medicare 


Program:  Revisions  to  Payment  Policies 
and  Adjustments  to  the  Relative  Value 
Units  under  the  Physician  Fee  Schedule 
for  CY  1994  (BPD-77&-FNC)." 
Addendum  B  of  that  rule  lists  the 
relative  value  imits  and  related 


information  used  in  determining 
Medicare  payments  for  1994  for  HCFA 
Common  Procedure  Coding  System 
(HCPCS)  codes.  For  purposes  of  the 
MVPS  and  the  physician  fee  schedule, 
we  have  assigned  the  following  surgical/ 
nonsurgical  indicators  to  these  services: 


Sufigi^ 

nonsufglcal  ir>- 

dicalor 


S 

N 

P 


Interpretation 


6en/k»s  that  are  conskJered  surgical. 

Seivicaa  that  do  not  me«  the  crtteria  tef  beJofl  consktefWJ  surgical  service.  ^      ^  ,^.      ^ 

Primaiy  care  servicea.  (As  stated  aartJer.  the  Sacretoiy  is  required  to  establish  a  separate  MVPS  In  FY  1994  and  a  separate 

physldMi  fee  schedule  updfrte  for  CY  1994  (or  primary  care  services.  We  explain  t>elow  which  servicss  are  considered  pn- 

marycare.) 
The  phyrtdan  tee  schedule  update  does  not  apply. 


The  sxirgical/nonsurgical 
classifications  for  new  and  revised 
services  are  shown  in  Addendum  C  of 
BPD-77(>-FNC  We  invite  public 
comments  on  the  designation  of  these 
new  and  revised  codes. 

D.  Definition  of  Primary  Care  Services 

Section  1848())(1)  of  the  Act,  as 
amended  by  section  13511  of  OBRA  '93, 
requires  the  Secretary  to  establish 
primary  care  services  as  a  category  of 
physicians'  services  for  the  purposes  of 
the  MVPS  and  fee  schedule  update  and 
use  the  definition  established  in  section 
1842(i)(4)  of  the  Act.  Section  1842(i)(4) 
defines  primary  care  services  as  "office 
medical  services,  emergency  department 
services,  home  medical  services,  skilled 
nursing,  intermediate  care,  and  long- 
term  care  medical  services,  or  nursing 
home,  boarding  home,  domidliaiy,  or 
custodial  care  medical  services."  This 
language  was  the  result  of  an 
amendment  to  the  Act  made  by  4042(b) 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1987  (OBRA  '87)  (Pub.  L.  100- 
203).  enacted  on  December  22, 1987. 

The  conference  report  accompanying 
OBRA  '87  (H.R  Rep.  No.  100-495, 
100th  Congress,  1st  Session  594-595 
(1987))  further  specified  that  the 
foUowing  "current  HCPCS  (HCFA 
Common  Procedure  Coding  System) 
procedure"  codes  be  included  in  the 
definition  of  primary  care  services: 

•  Office  visits  (HCPCS  codes  90000 
throuf^  90080): 

•  Home  visiU  (HCPCS  codes  90100 
throu^  90170): 

•  Skilled  nursing,  intermediate  care, 
and  long-term  care  fecility  visits 
(HCPCS  codes  90300  through  90370): 

•  Nursing  home,  boarding  home, 
domiciliary,  or  custodial  care  medical 
visits  (HCPCS  codes  90400  through 
90470):  and 

•  Emergency  department  visits 
(HCPCS  codes  90500  throu^  90570). 


On  January  1. 1993,  Medicare  began 
using  a  new  visit  coding  system 
resulting  in  the  deletion  of  the  visit 
codes  listed  above.  For  the  purposes  of 
the  physician  fee  schedule  update  and 
MVPS.  the  following  procedure  codes 
constitute  primary  care  services  under 
section  1842(i)(4)  of  the  Act: 

•  Office  visits  (HCPCS  codes  99201 

through  99215): 

•  Home  visits  (HCPCS  codes  99341 

throufih  99353): 

•  SKilled  nursing,  intermediate  care, 
and  long-term  care  facility  visits 
(HCPCS  codes  99301  through  99313): 

•  Nursing  home,  boarding  home, 
domiciliary,  or  custodial  care  medical 
visits  (HCPCS  codes  99321  through 
99333):  and 

•  Emergency  department  visits 
(HCPCS  codes  99281  throud^  99285). 

We  are  also  Including  HCPCS  codes 
92002  and  92004  in  the  definition  of 
primary  care  services  for  the  purposes  of 
the  MVPS  for  FY  1994  and  subsequent 
years  and  the  physician  fee  schedule 
update  for  CY  1996  and  subsequent 
years.  These  codes  are  being  included  in 
the  definition  of  primary  care  services 
as  a  rMult  of  section  6102(e)(10)  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1989  (OBRA  '89)  (Pub.  L.  101-239). 
enacted  on  December  19. 1989,  which 
states  "in  applying  section 
1842(i)(4)  •  •  •  intermediate  and 
comprehensive  office  visits  for  eye 
examinations  and  treatments  (codes 
92002  and  92004)  shall  be  considered  to 
be  primary  care  services." 

n.  Analysis  of  and  Reqioiuea  to  Poblic 
Cenimenta 

Our  final  notice  in  the  November  25. 
1992,  Federal  Register  (57  FR  56168)  set 
forth  a  procedure-specific  definition  of 
siirgicai  services  We  invited  comments 
on  the  listing  and  cm  our  criteria  for 
determining  whether  a  service  Is 
surgical  or  nonsurgical.  We  received  11 
timely  public  comments,  9  from 


organizations  and  2  from  ipdividuals. 
The  comments  and  our  responses  to 
them  follow: 
(Interventional  Radiology] 

Comment:  One  commenter  stated  that 
"Interventional  Radiology"  should  be 
added  to  the  list  of  surgical  specialties. 
According  to  this  commenter, 
procedures  performed  by  interventional 
radiologists  are  similar  to  those 
performed  by  surgeons  but  differ  in  that 
they  are  less  invasive  and  involve  a 
shorter  recovery  time  for  the  patient 
than  the  analogous  s\irgical  procedures. 
This  commenter  believed  that 
interventional  radiologists  pay 
malpractice  premiums  that  are  several 
times  higher  than  the  rates  for  general 
diagnostic  radiologists,  and  their  rates 
are  similar  to  those  paid  for  surgeons. 
Additionally,  this  commenter  stated  that 
by  "including  many  commonly 
performed  interventional  radiology 
procedures  under  the  heading  'General 
Surgical  Procedures' "  in  the  November 
19^2  final  rulemaking  revisions  to  the 
phystdgn^fee  schedule  RVUs  (57  FR 
55964).  we  already  acknowledge  the 
surgical  nature  of  interventional 
radiology  services.  This  commenter 
added  that  "other  interventi<mal 
procedures  along  with  cardiac  artery 
bypass  surgery"  are  included  under  the 
heading  "(^diovascular  Procedures" 
(57  FR  55963). 

Response:  Befc^e  1992,  we  could  not 
distinguish  interventional  radiologists 
from  o^er  physician  specialists  because 
they  lacked  a  separate  specialty  code.  In 
1992.  however,  physicians  were  allowed 
to  self-designate  interventional 
radiology  as  one  of  18  new  specialty 
codes.  While  use  of  this  new  specialty 
code  was  not  widespread  in  1992  (only 
98  ph3rsidans  designated  themselves  as 
intenrentlooal  radiologists),  we 
reviewed  the  diarge  data  for  all  services 
performed  by  Interventional  radiologists 
and  found  that  approximately  73 
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percent  of  their  allowed  charges  were 
for  radiology  services  (in  the  CPT  code 
range  70000  through  79999).  Data  are 
based  on  100  percent  claims  data  for 
specialty  code  "94,"  "Interventional 
Radiology."  Services  in  the  surgical 
section  of  the  CPT  coding  system 
accounted  for  only  22.8  percent  of  the 
allowed  charges  performed  by 
interventional  radiologists. 

Moreover,  for  general  surgeons,  64 
percent  of  their  allowed  charges  were 
for  surgical  services.  Thus,  surgical 
services  accounted  for  a  significantly 
higher  percentage  of  payments  to  a 
general  surgeon  than  an  interventional 
radiologist.  Thus,  we  reject  this 
commenter's  belief  that  interventional 
radiologists  are  similar  to  general 
surgeons. 

We  note  that  even  if  we  considered 
interventional  radiology  as  a  surgical 
spedalty,  fliis  determination  would 
have  no  immediate  effect  on  services 
that  we  classified  as  surgical  or 
nonsurgical.  Interventional  radiology 
acco\mted  for  only  a  small  proportion  of 
the  procedures  that  this  commenter 
recommended  we  reclassify  from 
nonsurgical  to  surgical.  Tlie  majority  of 
the  services  in  question  were  billed  in 
1992  by  radiologists.  It  may  be  that 
these  data  actu^ly  show  that  use  of  the 
new  spedalty  code  for  interventional 
radiology  has  not  become  widespread. 
We  may  revisit  this  issue  in  the  ruture 
if  use  of  the  interventional  radiology 
spedalty  code  becomes  more 
widespread. 

Comment:  One  comiqenter  stated  that 
many  interventional  procediu-es  are 
classified  as  nonsurgical  while  the 
analogous  open  surgical  procedure  is 
classified  as  surgical.  This  commenter 
believed  that  parallel  surgical  and 
interventional  procedures  being  subject 
to  different  updates  "will  perpetuate 
historical  inequities  in  payments  based 
on  which  spedahy  is  perrorming  a 
service"  and  will  "create  perverse 
incentives  to  perform  more  expensive 
open  procedures  or  to  miscode 
percutaneous  procedures." 

Response:  We  accounted  for  both  type 
of  service  and  spedalty  in  classifying 
percutaneous  and  open  angioplasty 
procedures  (CPT  codes  35450  through 
35460  and  35470  through  35476. 
respectively),  as  we  do  for  other 
procedxires.  We  found  that  the 
predominant  performing  spedalists 
were  surgical  for  the  ppen  procedures 
and  nonsurgical  for  percutaneous 
procedures. 

For  open  and  transluminal 
atheredomy  (CPT  codes  35480  through 
35485  and  35490  through  35495. 
respectively),  we  did  not  have  charge 
data  for  classifying  these  services  as 


sujgical  or  nonsurgical.  Because 
atheredomy  is  similar  to  angioplasty, 
we  are  using  a  sxurgical/nonsurgical 
classification  for  atheredomy  that 
parallels  angioplasty  (that  is,  we 
consider  open  atheredomy  as  surgical, 
and  percutaneous  atheredomy  as 
nonsurgical).  We  have  reviewed  1993 
charge  data  for  the  first  6  months  of  the 
CY  and  foimd  our  classification  to  be 
consistent  with  our  criteria.  The 
predominant  performing  spedalists  are 
surgeons  for  tne  open  procedures,  and 
nonsurgeons  for  the  percutaneous 
procedures. 

With  regard  to  this  commenter's 
argument  that  physicians  will  have 
"perverse  incentives  to  perform  more 
expensive  open  procedures  or  to 
miscode  percutaneous  procedures,"  we 
note  that  deliberate  miscoding  of  a 
service  in  order  to  receive  hi^er 
payment  is  an  example  of  fraud  and 
abuse  that  would  make  a  physician 
liable  to  sanctions.  We  also  believe  that 
individual  physicians'  codes  of  ethics 
will  preclude  them  from  deliberately 
performing  an  open  surgical  procedure 
if  the  patient's  condition  warrants  only 
a  percutaneous  procedure. 
(Podiatry) 

Comment:  One  commenter  stated  that 
classifying  HCPCS  code  MOlOl  as  a 
nonsurgical  service  is  "contrary  to  the 
evident  nature  of  the  service." 
According  to  this  commenter.  code 
MOlOl  is  defined  as  "cutting  or  removal 
of  corns  or  callouses"  and  should 
appropriately  be  considered  a  surgical 
service. 

Response:  We  agree  with  this 
comment.  This  service  should  be 
appropriately  considered  a  surgical 
service,  and  we  changed  its  type-of- 
service  designation  from  "Medical 
Care"  to  "Surgery"  and  its  classification 
for  the  purposes  of  the  MVPS  and 
update  from  "nonsurgical"  to 
"surgical." 
(Specialty  Differential] 

Comment:  Two  commenters  objeded 
to  use  of  the  criterion  "performed  by 
surgical  spedalists  more  than  50 
percent  oi  the  time."  These  commenters 
suggested  that  we  use  only  type  of 
service  in  classifying  a  procedure  as 
surgical  or  nonsurgical  because  the 
current  definition  efiedively  leads  to 
differential  payments  by  physician 
spedalty.  As  an  example,  these 
commenters  stated  that  CPT  code  45300 
(diagnostic  prodosigmoidoscopy)  is 
classified  as  sxirgical  while  CPT  code 
45336  (sigmoidoscopy  with  lesion 
removal)  is  nonsurgio&l.  Similarly, 
another  commenter  stated  that  the 
creation  of  separate  CFs  creates  the 
functional  equivalent  of  a  specialty 


differential.  This  commenter  believed 
the  separate  surgical  CF  violates  the  law 
and  should  be  eliminated. 

flespo/jse:  Section  1848(c)(6)  of  the 
Ad  states  that  the  "Secretary  may  not 
vary  the  conversion  fador  or  the 
number  of  relative  value  units  for  a 
physidan's  service  based  on  whether 
the  physician  furnishing  the  service  is  a 
spedalist  or  based  on  the  type  of 
spedahy  of  the  physician."  This 
language  prohibits  the  Secretary  from 
making  difiierential  payments  by 
physician  spedalty  for  the  same  service. 
With  regard  to  the  examples  provided 
by  these  cormnenters.  we  will  pay  the 
same  amoimt  for  CPT  code  45300 
regardless  of  the  specialty  of  the 
physidan.  Similarly ,'payment  for  CPT 
code  45336  will  also  not  vary  by 
physidan  spedalty.  Thus,  we  are  in 
compliance  with  section  1848(c)(6)  of 
the  Ad. 

We  further  note  that  section 
1848(d)(1)  states  that  "the  conversion 
fador  (or  fadors)  for  each  year  shall  be 
the  conversion  fador  (or  fadors) 
estabUshed  *  •  *  for  the  previous  year 
*  •  •  adjxisted  by  the  update  or  updates 
(established  under  paragraph  (3))  for  the 
year  involved."  Section  1848(d)(3) 
requires  the  Secretary  to  estabUsh 
differential  updates  for  surgical  and 
nonsiirgical  services  based  on  their 
respective  rate  of  increase  in 
expenditures  compared  to  the  MVPS. 
Thus,  the  law  does  not  prohibit 
differential  updates  and  CFs  for  surgical 
or  nonsurgical  services  but  instead 
makes  them  a  requirement  of  section 
1848(d)(1)  and  (d)(3)  of  the  Ad. 

(Gastroenterology) 

Cbmnienf ;  One  commenter  stated  that 
it  is  inconsistent  to  apply  global  surgery 
r\iles  to  services  that  are  not  classified 
as  surgical  for  purposes  of  the  physidan 
fee  schedule  update.  This  commenter 
provided  a  fist  of  several 
gastroenterology  procedures  (CPT  codes 
43200. 43234. 43235. 43239.  43246. 
43255.  43260.  43262.  45330,  45331, 
45378,  45379, 45380, 45382, 45383, and 
45385)  that  are  subjed  to  the  global 
surgery  rules  but  are  not  dassified  as 
siugical  services,  which  should  have 
their  dassification  changed  bom 
nonsurgical  to  surgical.  In  addition  to 
requesting  that  dassification  for  these 
services  be  changed,  this  commenter 
requested  that  we  consider  a  service 
su^cal  if  it  is  dassified  as  type-of- 
servlce  surgery  in  the  Medicare  data 
systems  and  if  the  global  surgery  policy 
applies.  This  commenter  added  that 
gastroenterologists  have  been  unfairly 
designated  as  nonsurgical  specialists 
and  requested  that  gastroenterologists. 


63862 Federal  RegMtgr  /  Vol.  58.  No.  230  /  Thursday.  December  2,  1993  /  Notices 


similar  to  proctologists,  be  considered 
siirol^specialists. 

nesponse:  Our  initial  definition  of 
surgical  services  was  published  on  May 
3. 1990  (55  FR 18868).  At  that  time,  we 
stated  that  the  type-of-service 
classification  in  ^e  Medicare  payment 
record  and  specialty  would  be  used  for 
purposes  of  the  separate  surgical  and 
nonsio^cal  MVPS  rates.  We  used  the 
Medicare  pajrment  record  because  there 
was  no  other  mechanism  for  measuring 
year-to-year  growth  in  national 
Medicare  expenditures  for  physicians' 
services.  Be<^use  the  Medicare  pa}nnent 
record  did  not  distinguish  payment  for 
individual  procedures,  we  could  not 
establish  a  procedural  definition  of 
surgical  services.  However,  we  stated 
our  intention  to  "define  surgical 
services  on  the  procedure-specific 
basis."  Since  that  time,  we  have  made 
improvements  in  our  data  systems  that 
have  allowed  us  to  establish  a    • 
procedure-specific  definition  of  surgical 
services.  As  we  are  using  type  of  service 
and  specialty  for  classifying  services 
into  surgical  and  nonsurgi(^  categories, 
our  definition  is  largely  consistent  with 
the  one  pubUshed  in  the  May  1990 
notice. 

For  the  May  1090  notice,  we 
consulted  the  American  College  for 
Gastrointestinal  Endoscopy  (ACGE).  The 
ACGE  urged  exclusion  of  endoscopic 
procedures  from  the  definition  of 
surgical  services,  regardless  of  the 
specialty  of  the  physician  performing 
the  service.  We  niither  note  that  the 
American  College  of  Gastroenterologists 
(ACG)  commented  on  our  June  5. 1991. 
proposed  nile  implementing  the 
Medicare  physician  fee  schedule  (57  FR 
25792).  The  ACG  stated  that  endoscopic 
procedxiras  "are  not  sursical 
procedures"  that  should  be  subject  to 
Medicare's  global  surgery  rules. 
Similarly,  the  American 
Gastroenterological  Association  stated 
that  "global  payment  for  nonincisional 
procedures  is  totally  inappropriate  for 
the  medical  specialist,  who  often 
provides  continuing  care  for  a  condition 
•  •  •  ".  We  also  received  a  large 
volume  of  mail  fiom  individual 
physicians  in  response  to  our  June  1991 
proposed  rule,  stating  that 
g<istroenterology  is  not  surgery.  In  our 
Novembw  25, 1991,  final  rule 
implementing  the  physician  fiae 
schedule  (56  FR  59592),  we  agreed  with 
these  comnients  and  established  a  global 
surgical  period  of  zero  days  for 
endoscopic  services  performed  through 
an  existing  body  orifice.  That  is. 
Medicare  will  pay  separately  for  follow- 
up  services  that  are  provided  beginning 
with  the  day  following  the  data  of 
service. 


We  continue  to  believe,  in  agreement 
with  gastroenterologists  and  their 
representatives,  that  gastroenterology  is 
not  sxirgeiy.  Therefore,  vre  are  rejecting 
this  commenter's  request  that  the  listed 
gastroenterology  pnx^dures  have  their 
classification  changed  from  nonsurgical 
to  surgicaL  CPT  code  43200  is  already 
clasnfied  as  a  surgical  service  because 
it  is  predominantly  performed  by 
surgical  specialists  (for  example, 
otolaryngologists).  IThe  remaining 
procedures  on  this  commenter's  list  are 
performed  overwhelmingly  by 
specialists  in  gastroenterology  and 
internal  medicine.  Thus,  the  services 
listed  by  this  commenter  do  not  meet 
the  criteria  for  being  considered  a 
surgical  service. 

In  response  to  the  comment  that 
gastroenterologists  are  similar  to 
proctologists,  we  beUeve  that  these  two 
types  of  specialists  furnish  distinctly 
different  services.  Colon  and  rectal 
surgeons  (the  nomenclature  for 
proctology  was  changed  in  1992) 
furnish  sarvioes  that  require  a  separate 
incision  and  are  not  typically  performed 
with  an  endoscope  through  an  existing 
body  orifice.  Again,  we  note  that  many 
gastroenterologists  and  their 
representatives  have  written  us.in  the 
past  urging  that  gastroenterology  be 
considcoed  a  nonsurgical  specialty. 
Thus,  we  reject  the  comment  that 
gastroenterologists  have  been  unfiairly 
excluded  from  the  listing  of  surgical 
specialists. 
(Multiple  CFs] 

Comment:  One  commenter  opposed 
use  of  multiple  CFs  and  iirged  us  to  use 
a  single  update  fiactor.  This  commenter 
also  stated  that  our  criteria  for 
classifying  services  as  surgical  or 
nonsurgi(^  has  resulted  te  anomalies. 
To  illugtMethls  point,  this  commenter 
stated  that  CPT  code  11900  (injection, 
intralesional;  up  to  and  including  seven 
lesions)  is  technically  similar  to  CPT 
code  90782  (therapeutic  or  diagnostic 
injection;  subcutaneous  or 
intramuscular),  but  only  CPT  code 
11900  is  classified  as  surgical.  Tliis 
commenter  requested  that  our  discretion 
be  used  fat  changing  the  status  indicator 
if  the  data  produce  a  questionable 
classification  for  a  procedure. 
Additionally,  this  commenter  requested 
that  physicians  or  their  representatives 
and  the  public  be  invited  to  participate 
in  categcvizing  the  type  of  service  for 
the  Medicare  Part  B  dsta  systems. 

Response:  Under  cuiient  law,  the 
Secretary  does  not  have  the  authority  to 
establish  a  sin^  CF  and  physician  »e 
schedule  update.  Howevn,  we  welc»me 
comments  from  individuals  who  believe 
that  there  are  anomalies  in  our 


classification  of  services  as  surgical  or 
nonsurgical.  While  we  are  using,  as 
criteria,  the  type  of  service  and  the 
distribution  of  allowed  services  by 
physician  specialty,  we  have  used 
medical  juagem«it  to  rectify 
inconsistencies  with  oxir  classification 
when  there  are  insufficient  data  for 
accurately  classifying  a  procedure  code 
as  siirgical  or  nonsurgical. 

Witn  regard  to  the  example  pro\ided 
by  this  commenter,  we  have  reviewed 
the  charge  data  and  found  that  CPT  code 
11900  is  performed  over  82  percent  of 
the  time  by  dermatologists — surgical 
specialists.  CPT  code  90782  is 
performed  predominantly  by  internists, 
fomily  and  general  practitioners. 
Although  these  services  may  be 
technically  similar,  it  was  our  intent  to 
consider  both  type  of  service  and 
specialist  when  classifying  a  procedure 
as  surgical  or  nonsurgical.  CFT  code 
11900  is  performed  by  surgical 
specialists  and  is  appropriately 
considered  a  surgicEU  service  consistent 
with  our  definition.  Similarly,  CPT  code 
90782  is  performed  by  medical 
specialists  and  is  appropriately 
considered  a  nonsurgical  service. 
[Obstetrics  and  Gynecology] 

Comment:  One  commenter  stated  we 
should  use  a  clinical  definition  of 
sxirgery  rather  than  making  it  data- 
based.  According  to  this  commenter, 
although  some  gynecological  services 
are  included  in  the  surgery  section  of 
the  CPT.  they  are  not  surgical 
procedures.  For  instance  CPT  codes 
57150  (treatment  of  vaginal  infection). 
57160  (insertion  of  pessary),  57170 
(diaphragm  or  cervical  cap  fitting). 
59020  (fetal  contraction  stress  test),  and 
59025  (fetal  non-stress  test)  are  services 
with  a  surgical  classification,  which 
more  aprproprialely  should  be 
considered  nonsurgical. 

Response:  We  anticipate  reexamining 
the  current  classification  of  services  as 
surgical  and  nonsurgical,  including  the 
specific  codes  identified  by  the 
commenter,  to  determine  if  they  make 
clinical  sense.  If  we  decide  to  change 
our  criteria,  we  will  publish  changes 
through  a  rulemaking  process. 

Comment;  One  commenter  stated  that 
obstetricians  and  gynecolo^sts  are 
included  separately  in  the  listing  of 
surgical  specialties.  The  commenter 
believed  tnat  obstetrics  and  gynecology 
should  be  included  as  one  specialty. 

Response:  Before  1992,  Medicare's- 
specialty  coding  system  included 
separate  specialty  codes  for  Doctors  of 
Osteopathy  (D.O.)  and  Doctors  of 
Medicine  (M.D.)  for  some  specialties.  In 
1992.  we  revised  the  spedalfy  coding 
system  and  have  one  specialty  code  for 


Federal  Register  /  Vol.  58,  No.  230  /  Thursday.  December  2.  1993  /  Notices  63863 


D.O.  and  M.D.  obstetrician- 
gynecologists. 

iMeasuring  Expenditures  Under  the 
MVPS) 

Comment.  One  commenter  stated  that 
services  should  be  included  in  the 
surgical  services  MVPS  only  if 
performed  by  surgeons.  According  to 
this  commenter,  surgeons  do  not  have 
the  ability  to  affect  the  practice  patterns 
of  nonsurgeons.  Similarly,  this 
commenter  believed  that  services 
should  receive  the  surgical  update  only 
if  performed '^  surgeons. 

Response: Tne  law  does  not  permit  us 
to  have  specialty  differentials  in 
payment.  Consequently,  we  believe 
services  performed  by  nonsurgeons  and 
classified  as  siugical  need  to  be 
included  in  the  surgical  MVPS  and  vice- 
versa  to  avoid  the  introduction  of 
payment  differentials  by  physician 
specialty. 

Comment:  One  commenter  was 
concerned  that  the  differential  update 
for  surgical  and  nonsurgical  services  in 
1993  is  a  fundamental  problem  that 
compromises  "the  integrity  of  the  fee 
schedule."  According  to  this 
commenter,  the  separate  update  for 
surgical  and  nonsurgical  services  is 
inconsistent  with  the  physician  fee 
schedule,  which  was  intended  to 
establish  "appropriate  relative  values 
for  procedural  and  non-procedural 
services."  This  commenter  requested 
that  the  fee  schedule  update  process  be 
revised  to  protect  evaluation  and 
management  services. 

This  commenter  also  expressed 
concern  about  the  "crude  categorization 
of  services  into  surgical  and  nonsurgical 
groups."  According  to  this  commenter, 
the  rata  of  increase  in  volume  and 
intensity  for  medical  visits  has  been 
relatively  consistent.  Diagnostic  tests 
and  other  nonsurgical  procedures, 
however,  have  been  growing  rapidly.  As 
a  result,  visit  services  have  been  subject 
to  a  reduced  update  in  1993  despite  a 
"relatively  flat  increase  in  volume." 

This  commenter  requested  that  the 
Secretary  establish  multiple  categories 
of  MVPS  services  provided  that  (1) 
volume  growth  within  a  category  of 
physician  services  can  be  accurately 
measured,  (2)  volume  changes  for 
individual  services  within  each  category 
demonstrate  less  variation  than  volume 
changes  between  categories,  and  (3)  the 
categorization  of  physician  services  can 
be  clinically  meaningful.  According  to 
this  commenter,  one  visit  service 
category  may  be  sufficient  for 
estabhshing  an  MVPS  system  that  meets 
the  above  criteria.  This  commenter 
believed  we  will  not  make  a 
recommendation  of  the  appropriate 


number  of  MVPS  categories  without 
completing  a  simulation. 

Response:  Before  enactment  of  OBRA 
'93,  section  1848  of  the  Act  required  the 
Secretary  to  estabh'sh  MVPS  rates  of 
increase  only  for  surgical  and 
nonsurgical  services.  OBRA  '93  requires 
the  Secretary  to  create  a  separate  MVPS 
for  primary  care  services.  "The  Secretary 
has  no  discretion  to  create  additional 
MVPS  rates. 

Although  OBRA  '93  creates  a  separate 
MVPS  for  primary  care  services,  there  is 
no  certainty  that  the  update  for  primary 
care  will  be  equal  to  or  higher  than  the 
update  for  surgical  services.  Once  again, 
the  Secretary,  under  section  1848  of  the 
Act,  does  not  have  the  discretion  for 
setting  the  level  of  the  physician  fee 
schedule  update. 

With  regard  to  this  commenter's 
specific  comments  about  establishing 
categories  of  physician  services,  we 
agree  that  the  ability  to  measure  volume 
growth  within  a  category  should  be  an 
essential  prereqmsite.  We  are  confident 
of  our  ability  to  measure  the  rate  of 
increase  in  expenditures  at  the 
procedure  code  level  for  the  categories 
of  physician  services  currently  in 
existence.  As  stated  earUer,  we  welcome 
comments  on  how  our  procedure  code 
definition  of  surgical  and  nonsurgical 
services  can  be  more  clinically 
meaningfol.  We  cannot  redefine  primary 
care  services  because  we  are  required  to 
use  the  statutory  definition  set  forth  in 
section  1842(i)(4)  of  the  Act. 

Comment:  One  commenter  provided  a 
list  of  services  that  have  been 
designated  as  surgical  but  have 
professional  and  technical  components. 
This  commenter  had  two  concerns 
about  these  procedure  codes.  First,  this 
commenter  was  imsure  why  surgical 
services  would  have  professional  and 
technical  components  similar  to 
diagnostic  medical,  radiology,  or 
pathology  services.  Secondly,  as  these 
services  have  been  designated  as 
surgical,  they  are  subject  to  Medicare's 
multiple  surgery  rules,  which,  the 
commenter  states,  have  been  applied 
inconsistently.  As  an  example,  Uiis 
commenter  stated  that  multiple  surgery 
rules  have  applied  to  the  professional 
component  but  not  to  the  technical 
portion  of  the  global  service.  Similarly, 
this  commenter  believed  that  in  1993, 
multiple  surgery  rules  will  apply  to  the 
professional  and  technical  portions  of 
some  services  but  not  to  the  global 
service. 

Response:  Application  of  Medicare's 
multiple  surgery  rules  has  been 
independent  of  the  classification  of 
services  as  either  surgical  or 
nonsurgical.  That  is,  the  multiple 
surgery  rules  would  apply  to  the 


services  Usted  by  this  commenter  even 
if  the  services  were  designated  as 
nonsiffgical.  For  purposes  of  the 
physician  fee  schedule  update,  we 
decided  which  services  should  be 
subject  to  multiple  sxu^ery  rules  before 
classifying  services  as  surgical  or 
nonsurgical. 

m.  Provisions  of  This  Final  Notice 

A.  Physician  Fee  Schedule  Update  for 
CY 1994 

Under  the  requirements  of  section 
1848(d)(3)  of  the  Act,  the  fee  schedule 
update  for  CY  1994  will  be  10.0  percent 
for  surgical  services,  7.9  percent  for 
primary  care  services,  and  5.3  percent 
for  other  nonsurgical  services.  We 
determined  this  updateas  follows: 


Sur- 

Primary 

gical 
serv- 

care 
serv- 

Nonsurgical 

ices 
(per- 

ices 
(per- 

services 
(percent) 

cent) 

cent) 

1994  MEI  .. 

2.3 

2.3 

2.3 

OBRA  '93 

Adjust- 

ment   

-3.6 

0.0 

-2  6 

MVPS  Ad- 

justment . 

11.3 

5.6 

5.6 

1994  Up- 

date   

10.0 

7.9 

5.3 

Applying  these  updates  to  the  1993 
CFs  of  S31.249  for  nonsurgical  services 
and  $31,962  for  surgical  services  results 
in  CFs  of  $35,158  for  surgical  services 
and  $32,905  for  nonprimary  care 
nonsurgical  services  (other  than 
anesthesia  services)  for  1994.  The  1993 
CF  of  $31,249  for  all  nonsurgical 
services  will  be  updated  by  7.9  percent 
to  $33,718  for  primary  care  services  for 
1994.  The  1993  anesthesia  CF  of 
$14,052  will  be  updated  by  the 
nonsurgical  services  update  to  $14,797 
for  1994. 

The  specific  calculations  to  determine 
the  fee  schedule  updates  for  physicianf' 
services  for  CY  1994  are  explained  in 
section  IV.A.  of  this  notice. 

B.  Physician  Performance  Standard 
Rates  of  Increase  for  FY  1994 

Under  the  requirements  in  section 
1848(f)(2)(A)  and  (B)  of  the  Act,  we  have 
determined  that  the  performance 
standard  rates  of  increase  for 
physicians'  services  for  FY  1994  are  8.6 
percent  for  surgical  services.  10.5 
percent  for  primary  care  services,  9.2 
percent  for  other  nonsurgical  services, 
and  9.3  percent  for  all  physicians' 
services. 

This  determination  is  based  on  the 
following  legislatively  mandated  factors: 


63864 Fedwl  Register  /  Vol.  58.  No.  230  /  Thursday.  December  2.  1993  /  Notices 


Lagisiative 
factors 

Sur- 
gical 
rafv> 
.ioaa 

canQ 

Primary 
Cara 
aar^ 
icaa 

(P«r- 
cant) 

Nonaurglcai 
servicaa 

(parcar*) 

Inflation  ...„ 
Enrolment  . 
Volu(Ti«and 

Intensity  . 
Legisialion  . 
Perfomv 

anc« 

Standard 

Factor  .... 

2.6 

1.3 

6.3 
1.4 

-as 

2.6 

1.3 

6.3 
3.2 

-as 

2.7 
1.3 

6.3 
1.9 

-35 

TotaJ... 

8.6 

10.5 

9.2 

The  specific  calculations  to  determine 
the  performance  standard  rates  of 
increase  for  physicians*  services  for  FY 
1994  are  explained  in  section  IV.B.  of 
this  notice. 


IV.  Detail  OB  Caknlation  of  the  CY  19t4 
Physician  Fee  Schedule  Update  and  the 
FY  1994  Physician  Penonnance 
Standard  Rates  of  Increase 

A.  Physician  Fee  Schedule  Update 

1.  The  Percentage  Change  in  the  MEI 

The  MEI  measures  the  weighted- 
average  annual  price  change  for  varioiis 
inputs  needed  to  produce  physicians' 
services.  The  MEI  is  a  fixed-weight 
input  price  index,  with  an  adjustment 
for  the  change  in  economy-wide  labor 
productivity.  This  index,  which  has 
1989  base  weights,  is  comprised  of  two 
broad  categories:  (1)  Physician's  own 
time,  and  (2)  physician  practice 
expense. 

The  physician's  own  time  component 
represents  the  net  income  portion  of 
business  receipts  and  primarily  reflects 
the  input  of  th<9  physician's  own  time 
into  the  production  of  physicians' 
services  in  physicians'  offices.  This 
category  consists  of  two 
subcomponents,  wages  and  salaries  and 
fiinge  benefits.  These  components  are 
adjusted  by  the  10-year  moving  average 


percent  change  in  output  per  manhour 
for  the  nonfarm  business  sector  to 
eliminate  double  coimting  for 
productivity  growth  in  physicians' 
offices  and  the  general  economy. 
The  physician  practice  expense 
category  represents  the  rate  of  price 
growth  in  nonphysidan  inputs  to  the 
production  of  services  in  physicians' 
offices.  This  category  consists  of  wages 
and  salaries  and  fringe  benefits  for 
nonphysidan  staff  and  other  nonlabor 
inputs.  Like  ph)rsician's  own  time,  the 
nonphysidan  staff  categories  are 
adjusted  for  productivity  using  the  10- 
year  moving  average  percent  change  in 
output  per  manhour  for  the  nonfarm 
business  sector.  The  physidan  practice 
expense  component  also  includes  the 
following  categories  of  nonlabor  inputs: 
office  expense,  medical  materials  and 
supplies,  professional  liability 
insurance,  medical  equipment, 
professional  car.  and  other  expense.  The 
table  below  presents  a  listing  of  the  MEI 
cost  categories  with  associated  weights 
and  percent  changes  for  price  proxies 
for  the  1994  update.  The  CY  1994  MEI 
is  2.3  percent. 


Increase  in  the  Medicare  Economic  Index  for  the  Calendar  Year  1994  Update 

[Annual  Percent  Ctiange  by  Component  ^] 


Medicafe  Economic  Index  Total . 


1 .  PhyaicMN'i  a  Own  Time'* ...«....._ m.._.-........~ „ _..... „„... 

a.  Wages  and  Saiarles:  Avefaga  Hourly  Earnings  private  nonfarm,  net  of  productivity - „.„ 

b.  Fringe  Benefits:  Empioyment  Cost  Index,  benefits,  prlvata  nonfann,  net  of  productivity _ 

2.  Physician  Practice  Expense >*  „ _ _ „ „ 

a.  Nonphysidan  Empioyee  Compensation „ 

1.  Wages  A  Salaries:  Empioyment  Cost  Index,  wages  and  salaries,  weighted  by  occupation,  net  of  pro- 
ductivity   „ 

2.  Fringe  Benefits:  Employment  Cost  Index,  fringe  beneflt  white  collar  net  of  productivity  

b.  Office  Expense:  CPI-U,  housing ...^. 

c.  Medical  Materials  and  Supplies:  PPI.  ethical  druga/PPt.  surgloel  appllancer  aiid  suppNea/CPhU  medtcaf 
equipment  and  suppHes  (equaHy  weighted) _ ,. !. .'....'."... 

d.  Professional  Liability  Insurance:  HCFA  professional  HabHNy  Irmjrance  survey* _ ^1,..^ 

e.  Medical  Equipment:  PPI,  medical  instruments  &  equipment  » 

f.  Olf>er  Professional  Expense „ _ 

1.  Professional  Care:  CPI-U,  private  transportation „ 

2.  Other  CPHJ.  aB  items  less  food  &  energy _ „ 

Addendum: 

Productivity:  10-year  moving  average  of  output  per  manhour  nonfami  business  sector 

Physician's  Own  Time,  not  productivity  adjiMted  

Wages  and  salaries,  not  productivity  adjusted „ ..„ _ 

Fringe  benefits,  not  productivity  seated „ 

Nonphysidan  Employee  Compensation,  not  productivity  adjusted 

Wages  and  salaries,  not  productivrty  adjusted „ 

Fringe  benefits,  not  productivity  adjusted _, 


1989 

Percent 

weights: 

changes 

100.0 

24 

54.2 

1.7 

45.3 

1.2 

8.8 

4.1 

45.8 

3.0 

16.3 

2.0 

13.8 

1.7 

2.5 

3.8 

10.3 

2.8 

5.2 

4.2 

4.8 

5.8 

2.3 

2.3 

6.9 

33 

1.4 

Z9 

5.5 

3.5 

n/a 

1.3 

54.2 

3.0 

45.3 

2.5 

8.8 

5.5 

16.3 

3.3 

13.8 

3.0 

2.5 

5.1 

'The  rates  of  change  ara  for  the  12-month  period  ending  June  30,  1993,  w^lch  Is  the  period  used  for  computing  the  1994  calendar  year  up- 
date. The  price  proxy  values  are  based  upon  the  latest  avaUabie  Bureau  of  Labor  Statistics  data  as  of  September  9,  1993. 

*The  weights  shown  for  the  MEI  components  are  the  1989  base-year  wetghts,  which  nray  not  sum  to  subtotals  or  totals  because  of  rounding 
The  MEI  la  a  fbcad-weight,  Lespeyres-type  input  price  index  whoae  cateoory  weights  indicate  the  distributKxi  of  expenditures  anwng  the  inputs  to 


to  physidan  ser^cee. 


inputs 
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3  The  Physician's  Own  Time  and  fyJonphysidan  Employee  Compensation  category  price  measures  Jnclude  an  adiusfrnant  w  nmri..rti«tw  tk^ 
year  mov,r>g  average  rate  of  growth  of  output  per  manhour  for  the  nonfarni^ness^w  DivljK  W^o^Ts  mf  deffl  W  o?ft^«  ZV^ 

"The  average  hourly  earnings  proxy,  the  Employment  Cost  Index  proxies  as  we«  as  the  CPI-4J  hotw^^oli™^^^  tr,~~^  ♦. 

^blished  in  the  Current  Labor  Statistics  Secbc^  o'f  the  Bureau  of  L^  StaS^lJ^mh,  LaK  SSP  tS  ^^niKpisl^Rs"^  ^ 
^.'f^nl^'^^^^'^J^^T^  '"""J  ^^  ^":^^"  °*  ^^  Statstks'  CPI  Detailed  Report  or  ^rooucer  Pricrindexe^  ^  '  *^  ^^^  *"  ** 
r^n^J^^  ^Tt!^^  *:"^®y  °'  fi^®'*'  ?^^'  '"^"'®^  ('^  ^^^  available  historical  percent  change  data  are  for  calendar  vear  1992»  This  i«; 
consistent  with  pnor  computations  ot  the  professional  tiabttity  insurance  component  of  the  MEI  caienoar  year  issj^).  This  is 

prSdtcti'iSSffi  MEf '^^'^  '"^  ^  ^^'  «^P«"^«°"  categories  as  an  adjustment  to  the  pnce  variables,  therefore  no  explicit  weight  exists  for 


2.  Adjustment  in  Update 

As  required  by  section  1848(d)(3)(A) 
of  the  Act,  as  amended  by  section  13511 
of  OBRA  '93,  we  are  reducing  the  MEI 
by  3.6  percentage  points  for  surgical 
services  and  2.6  percentage  points  for 
nonsurgical  services  other  than  primary 
care  services. 

3.  MVPS  Performance  Adjustment 

As  required  by  section  1848(d)(3)(B)(i) 
of  the  Act,  we  are  increasing  the  MEI  by 
11.3  percentage  points  for  surgical 
services  and  by  5.6  percentage  points  for 
primary  care  and  other  nonsurgical 
services  to  reflect  the  percentage 
increase  in  expenditures  between  FY 
1991  and  FY  1992  relative  to  the 
performance  standard  rate  of  increase 
for  FY  1992. 

Our  estimate  of  the  percentage  growth 
in  pbysidans'  services  between  FT  1991 
and  FY  1992  is  -4.8  percent  for 
surgical  services.  Because  the 
performance  standard  rate  of  increase 
for  FY  1992  was  6.5  percent,  the  rate  of 
increase  in  expenditures  for  surgical 
servit5es  was  less  than  the  performance 
standard  rate  of  increase  by  11.3 
percentage  points.  For  primary  care  and 
other  nonsurgical  services,  the  rate  of 
increase  in  expenditures  was  5.6 
percent,  5.6  percentage  points  less  than 
the  performance  standard  rate  of 
increase  of  11.2  percent. 

B.  FY  1994  Physician  Performance 
Standard  Rates  of  Increase 

Below  we  explain  how  we  determined 
the  increases  for  each  of  the  four  factors 
used  in  determining  the  performance 
standard  rates  of  increase  for  FY  1994. 

Factor  1 — Weighted  Average  Percentage 
Increase  in  Fees  for  Physicians'  Services 
(Before  Applying  Legislatively 
Mandated  Reductions)  for  Months  of 
CYs  1993  and  1994  Included  in  FY  1994 

This  factor  was  calculated  as  a 
weighted  average  of  the  fee  increases 
that  apply  to  FY  1994;  that  is,  the  fee 
increases  that  apply  to  the  last  3  months 
of  CY  1993  multiplied  by  25  percent 
plus  the  fee  increases  that  apply  to  the 
first  9  months  of  CY  1994  multiplied  by 


75  percent.  Beginning  with  CY  1992, 
physidans'  services  are  updated  by  a 
physician  fee  schedule  update  factor 
that  is  based  on  the  MEI  adjusted  for 
several  statutory  factors.  For  instance, 
the  MEI  for  1994  is  reduced  for  surgical 
services  and  nonsurgical  services  other 
than  primary  care  services.  The  update 
factor  for  a  category  of  physidans' 
services  for  CY  1994  is  also  adjusted  by 
the  number  of  percentage  points  that  the 
rate  of  increase  in  expenditures  in  FY 
1992  compared  to  FY  1991  exceeded  or 
was  less  than  the  performance  standard 
rate  of  increase  for  the  category  of 
physidans'  services  in  FY  1992. 
Laboratory  services  are  updated  by 
increases  in  the  Consumer  Price  Index 
for  Urban  Consumers  (CPI-U).  However, 
for  CYs  1991  through  1993,  section 
1833(h)(2)(A)(ii)(m)  of  the  Act 
establishes  the  update  for  laboratory 
services  as  2.0  percent.  For  1994,  the 
laboratory  update  will  be  0.0  percent,  as 
required  by  section  1848{h)(2)(ii)  of  the 
Act,  as  amended  by  section  13551  of 
OBRA  '93. 

We  are  showing  the  MEI  and  CPI-U 
in  Table  2  below  and  not  the  physidan 
fee  schedule  or  laboratory  update  due  to 
a  provision  in  section  4118(e)  of  the 
Omnibus  Budget  Recondliation  Act  of 
1990  (OBRA  '90)  (PubUc  Uw  101-508), 
enacted  on  November  5, 1990,  that 
amended  sedion  1848(f)(2)(A)(iv)  of  the 
Act,  which  requires  that  this  iactot  be 
equal  to  the  fee  increase  before  applying 
legislatively  mandated  changes  in  fees. 
The  adjustments  to  the  MEI  for  surgical, 
primary  care,  and  other  nonsurgical 
services  for  the  physician  fee  schedule 
update  and  the  difference  between  the 
CTI-U  and  legislated  laboratory  update 
are  accounted  for  in  Factor  4. 

Table  2  shows  the  updates  that  were 
used  to  determine  the  weighted  average 
percentage  increase  in  physicians'  fees. 

TABLE  2.— MEI  AND  CPI-U  FOR  CYS 
1993  AND  1994 


1993 

1994 

MEI  

2.7 
3.0 

23 

CPI-U 

33 

Physidans'  services  make  up  94 
percent  of  the  total  expenditures  in  the 
definition  of  physidans'  services  used 
for  purposes  of  the  performance 
standard  rates  of  indr^ase;  laboratory 
services  represent  6  p'ercent. 

In  addition  to  the  annual  updates  and 
individual  weights  of  the  above 
services,  one  other  element  has  an  effect 
on  the  rate  of  increase  in  physidans' 
fees.  Section  1842(h)(1)  of  the  Act 
provides  for  "participating  physicians" 
who  agree  to  accept  Medicare  payment 
as  payment  in  full  and  to  bill  Medicare 
beneficiaries  only  for  the  20  percent 
coinsurance  amount  and  any  unmet 
portion  of  the  $100  annual  deductible 
amount.  Sections  1842(b)(4)(A)(iv)  and 
1848(a)(3)  of  the  Ad  provide  that 
nonpartidpating  physidans  are  paid  5 
percent  less  for  their  Medicare  services 
than  participating  physidans.  The 
nonparticipating  physidans  are  given 
an  opportimity  at  the  end  of  each  CY  to 
enroll  as  participating  physidans  for  the 
next  CY.  Participation  rates  have 
increased  each  year,  and  we  assume  that 
this  trend  will  continue.  The  increase  in 
the  nimiber  of  participating  physidans 
and  the  fad  that  they  are  paid  at  a  rate 
higher  than  nonpartidpating  physidans 
also  add  to  the  rate  of  increase  in  the 
weighted  average  percentage  increase  in 
physidans'  fees. 

After  taking  into  account  all  the 
elements  described  above,  we  estimate 
that  the  weighted  average  increase  in 
fees  for  physidans'  services  in  FY  1994 
before  applying  legislatively  mandated 
changes  will  be  2.6  f)ercent  for  surgical 
services,  2.6  percent  for  primary  care 
services,  2.7  percent  for  other 
nonsurgical  services,  and  2.7  percent  for 
all  physidans'  services. 

Fador  2 — The  Percentage  Increase  in 
the  Average  Number  of  Part  B  Enrollees 
From  FY  1993  to  FY  1994 

We  estimate  that  average  Medicare 
Part  B  enrolhnent  in  FY  1994  will  be 
34.933  million.  Decreasing  that  figure  by 
the  estimated  enrollment  in  risk  HMOs 
of  1.868  million  (those  enrolled  in  risk 
HMOs  whose  Medicare-covered  medical 
care  is  paid  for  through  the  adjusted 
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avexfge  per  capita  cost  mechanism  and 
i^thdrefore  outside  the  scope  of  the 
MVPS)  results  in  an  estimate  of  33.065 
million  Pact  B  enrollees  in  FY  1994. 

The  corresponding  figiires  for  1993 
are  estimated  to  be  34.273  million  total 
Part  B  enrollees  and  1.624  million  risk 
HMO  enrollees,  which  results  in  an 
estimate  of  32.649  million  Part  B 
enrollees  not  in  risk  HMOs.  We  estimate 
that  there  will  be  660.000  more  Part  B 
enrollees  not  in  risk  HMOs  in  FY  1994 
than  in  FY  1993,  which  represents  a  1.3 
percent  increase  firom  FY  1993  to  FY 
1994  for  surgical  services,  primary  care 
services,  other  nonsurgical  services,  and 
all  physicians'  services. 

Factor  3 — Average  Annual  Growth  in 
Volume  and  Intensity  of  Physicians' 
Services  for  FY  1989  Through  FY  1993 

Section  1848(f)(2)(A)(iii)  of  the  Act 
requires  the  Secretary  to  estimate  the 
average  annual  percentage  growth  in 
volume  and  intensity  of  physicians' 
services  for  FY  1989  through  FY  1993. 
This  estimate  must  be  based  upon 
information  contained  in  the  most 
recent  annual  report  issued  by  the  Board 
of  Trustees  of  the  Supplementary 
Medical  Insurance  Trust  Fund  (Trustees 
Report). 

The  data  on  the  percentage  increase  in 
the  volume  and  intensity  in  the  Trustees 
Report  are  based  on  historical  trends  in 
increases  in  allowed  charges.  The 
performance  standard  rates  of  increase 
under  this  notice,  however,  must  be 
applied  against  increases  in 
expenditures;  that  is.  incurred  benefits. 
The  Part  B  deductible  remained  at  $75 
throughout  the  1989  through  1990  CY 
periods  and  at  $100  from  CY  1991 
through  CY  1993.  The  deductible  was 
raised  from  $75  to  $100  by  section 
1833(b)  of  the  Act.  as  amended  by 
section  4302  of  OBRA  "90  effective 
January  1, 1991.  Although  both  allowed 
charges  and  expenditures  have  been 
increasing  through  the  1989  to  1993 
period,  the  average  rate  of  increase  in 
expenditures  was  larger  in  the  FY  1989 
through  FY  1991  and  the  FY  1992 
through  FY  1993  periods  than  the 
average  rate  of  increase  in  allowed 
charges.  However,  for  the  FY  1990 
through  FY  1991  period,  the  average 
rate  oi  increase  in  allowed  charges  was 
larger  than  the  average  rate  of  increase 
in  expenditures  due  to  the  deductible 
being  raised  from  $75  to  $100. 

Although  we  believe  it  would  be 
consistent  with  a  literal  interpretation  of 
section  1848(f}{2)(A)(iii)  of  the  Act.  it 
would  be  inappropriate  to  base  the 
volume  and  intensity  component  on  the 
5-year  growth  in  reasonable  charges 
because  of  the  effect  of  raising  the 
deductible.  We  believe  the  most 


equitable  approach  is  to  compute  the  5- 
year  (FYs  1989  through  1993)  average 
annual  increase  based  on  allowed 
charges  and  to  adjust  it  by  a  factor  that 
would  account  for  the  estimated  effect 
of  the  deductible  on  expenditure  growth 
in  FY  1994  as  compared  with  FY  1993. 
Consistent  with  data  contained  in  the 
Trustees  Report,  we  estimated  this 
component  of  the  performance  standard 
rates  of  increase  using  a  definition  of 
physicians'  services  that  includes 
certain  supplies  and  nonphysicians' 
services  not  otherwise  included  in 
computing  the  performance  standard 
rates  of  increase  (primarily  durable 
medical  equipment  (DME)  and 
ambulance  services).  We  included  data 
for  these  services  because  we  were 
required  to  base  the  estimate  on  data 
contained  in  the  Trustees  Report,  and  it 
was  not  fieasible  to  recompute  the  data 
from  the  5-year  period  to  exclude  these 
supplies  and  nonphysicians'  services. 
We  believe  the  inclusion  of  these 
nonphysicians'  supplies  and  services  in 
this  component  has  a  minimal  effect  on 
the  estimate  because  the  component 
measures  rates  of  change.  Since  DME 
and  ambulance  services  constitute  only 
about  10  percent  of  the  total  charges 
used  in  the  Trustees  Report,  the  rate  of 
change  for  these  nonphysicians'  services 
and  supplies  would  have  to  be 
significantly  different  from  the  rate  of 
change  for  physicians'  services  to  have 
any  measurable  impact  on  this  volume 
and  intensity  increase  factor.  The 
volume  increases  for  services  performed 
in  independent  laboratories  were 
included  in  the  calculation  of  the 
physician  increases.  (Factor  3  is  the 
only  component  of  the  performance 
standard  rate  of  increase  that  was 
estimated  using  data  that  included 
nonpljysicians'  services  and  supplies.) 
The  5-year  average  rate  of  increase  in 
volume  and  intensity  of  physicians' 
services  equals  6.3  percent  for  surgical 
services,  primary  care  services,  other 
nonsurgical  services,  and  all  physicians' 
services. 

Factor  4 — Percentage  Increase  in 
Expenditures  for  Physicians'  Services 
Resulting  From  Changes  in  Law  or 
Regulations  in  FY  1994  Compared  With 
FY  1993 

Legislative  changes  enacted  in  OBRA 
'93  and  changes  in  the  regulations 
required  by  this  law,  implementation  of 
the  physician  fee  schedule  (including 
refinements  made  in  the  RVUs  for  1993 
and  1994),  and  adjustments  in  the 
physician  fee  schedule  update  will  have 
an  impact  on  the  performance  standard 
rates  of  increase  for  FY  1994. 

The  net  effect  of  implementation  of 
the  physician  fee  schedule  after  making 


the  RVU  refinements  for  1993  and  1994 
vtrill  increase  payment  rates  and, 
therefore,  the  performance  standard  for 
primary  care  services.  Similarly,  the  net 
effect  of  refinements  in  the  RVUs  and 
implementation  of  the  new  fee  schedule 
will  reduce  payment  rates  for  most 
surgical  services  and  many  nonsurgical 
services  other  than  primary  care  and  the 
performance  standard  rate  of  increase 
for  each  respective  category  of  services. 
Implementation  of  the  fee  schedule  will 
have  no  effect  on  the  performance 
standard  rates  of  increase  for  all 
physicians'  services  because  the  net 
effect  of  increases  in  payment  for  certain 
services  and  decreases  in  payment  for 
other  services  will  have  a  oudget- 
neutral  effect  on  payment  for  all 
physicians'  services  throughout  the 
transition  to  the  physician  fee  schedule. 
That  is,  payment  rates  are,  in  effect, 
being  determined  so  that  outlays  for 
physicians'  services  under  the  physician 
fee  schedule  equal  the  outlays  that 
would  have  occurred  had  the  reasonable 
charge  payment  system  been  continued. 

Another  provision  that  will  have  a 
significant  effect  on  this  factor  is  the 
adjustment  in  the  physician  fee 
schedule  update.  'This  factor  will  have 
the  effect  of  increasing  the  performance 
standard  rates  for  surgical,  primary  care, 
and  other  nonsurgical  services. 
Nonsurgical  services  other  than  primary 
care  will  also  be  affected  by  a  payment 
freeze  and  a  lower  payment  limit  for 
clinical  laboratory  services.  OBRA  '93 
also  includes  a  provision  to  lower 
payment  for  practice  expenses  for 
certain  services  paid  under  the 
physician  fee  schedule.  This  provision 
will  have  the  effect  of  lowering  the 
MVPS  for  both  surgical  and  nonsurgical 
services.  An  OBRA  '93  provision  that 
limits  payment  for  the  anesthesia  care 
team  will  also  have  the  effect  of 
reducing  the  surgical  services  MVPS. 
After  taking  into  account  all  of  these 
legislative  and  regulatory  provisions, 
this  factor  equals  1.4  percent  for  surgical 
services,  3.2  percent  for  primary  care 
services.  1.9  percent  for  other 
nonsurgical  services,  and  2.0  percent  for 
all  physicians'  services. 

V.  Regulatory  Impact  Statement 

We  generally  prepare  a  regulatory 
flexibility  analysis  that  is  consistent 
with  the  Regulatory  Flexibility  Act 
(RFA)  (5  U.S.C.  601  through  612)  imless 
the  Secretary  certifies  that  a  notice  vdll 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  For  purposes  of  the  RFA,  States 
and  individuals  are  not  entities,  but  we 
consider  all  physicians  to  be  small 
entities. 
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We  are  not  preparing  a  regulatory 
flexibility  analysis  since  we  have 
determined,  and  the  Secretary  certifies, 
that  this  notice  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Also,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  if  a  notice 
may  have  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals.  Tliis  analysis  must 
conform  to  the  provisions  of  section  604 
of  the  RFA.  For  purposes  of  section 
1102(b)  of  the  Act.  we  define  a  small 
rural  hospital  as  a  hospital  that  is 
located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds. 

We  are  not  preparing  a  rural  impact 
analysis  since  we  have  determined,  and 
the  Secretary  certifies,  that  this  notice 
will  not  have  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals. 

VI.  Other  Required  Information 

a\  Waiver  of  Prior  Notice  and  Comment 
Period  for  Classification  of  New  Services 
as  Surgical  or  Nonsurgical  and  the 
Listing  of  Primary  Care  Services 

We  ordinarily  publish  a  proposed 
notice  in  the  Federal  Register  and  invite 
prior  public  comment  on  it.  A  proposed 
notice  includes  a  reference  to  the  legal 
authority  under  which  it  is  proposed 
and  the  terms  and  substance  of  the 
proposed  notice  or  a  description  of  the 
subjects  and  issues  involved.  However, 
this  procedure  can  be  waived  when  an 
agency  finds  good  cause  that  a  notice- 
and-comment  procedure  is 
impracticable,  unnecessary,  or  contrary 
to  the  pubUc  interest,  and  incorporates 
a  statement  of  the  finding  and  the 
reasons  for  it  in  the  notice  issued. 

This  notice  references  Addendum  C 
(the  hst  of  CPT  codes  new  or  revised  in 


1994  that  are  designated  as  surgical  or 
nonsurgical  (other  t_han  primarj'  care)) 
in  the  final  rule  with  comment  period, 
"Revisions  to  Payment  PoUcies  and 
Adjustments  to  the  Relative  Value  Units 
under  the  Physician  Fee  Schedule  for 
Calendar  Year  1994  (BPD-770-FC)," 
pubUshed  elsewhere  in  this  Federal 
Register  issue.  The  status  of  these  codes 
is  identified  in  the  column  labeled 
"Surgical/Nonsurgical  Update."  To  the 
extent  that  it  could  be  argued  that  the 
designation  of  these  new  or  revised 
1994  services  as  surgical,  primary  care, 
or  another  nonsurgical  service  requires 
prior  notice  and  pubUc  comment,  we 
are  waiving  those  requirements. 

These  codes  were  not  made  available 
to  us  by  the  American  Medical 
Association  imtil  this  past  summer.  The 
unavailability  of  these  codes  at  an 
earlier  time  prevented  us  from 
pubUshing  a  surgical  and  nonsurgical 
listing  of  new  or  revised  1994  CPT 
codes  in  proposed  form,  allowing  for 
public  comment,  and  pubhshing  a  final 
listing  in  time  for  the  1994  physician  fee 
schedule.  We  need  the  surgical  and 
nonsurgical  designations  to  implement 
the  CPT  codes  that  are  new  or  revised 
in  1994.  Therefore,  we  beUeve  it  would 
have  been  impracticable  to  designate 
new  or  revised  CPT  codes  as  surgical  or 
nonsurgical  for  notice  and  comment  in 
a  proposed  notice.  With  regard  to 
primary  care  services,  the  specific 
procedure  codes  are  specified  in  the 
statute  and  not  subject  to  notice  and 
comment.  The  designations  for  all  other 
codes  were  published  for  romment  in 
our  November  1992  notice.  In  this 
notice,  we  have  responded  to  those 
comments. 

All  other  CPT  codes  and  alpha- 
nimieric  HCPCS  codes  are  Hsted  in 
Addendum  B  of  BPD-770-FC.  The 
status  of  these  codes  is  identified  in  the 
colimm  labeled  "Surgical/Nonsurgical 
Update." 


B.  Inapplicability  of  30-Day  Delay  in 
Effective  Date 

We  usually  provide  a  delay  of  30  days 
in  the  effective  date  for  final  Federal 
Register  documents.  However,  in  this 
case,  the  performance  standard  rates  of 
increase  are  reqioired  by  law  to  be 
published  in  the  last  15  days  of  October 
1993  and  are  effective  on  October  1. 
1993.  Thus,  the  Congress  has  clearly     - 
indicated  its  intent  that  the  rates  of 
increase  be  implemented  without  the 
usual  30-day  delay  in  the  effective  date 
and  has  foreclosed  any  discretion  by  us 
in  this  matter.  Therefore,  the 
requirement  for  a  30-day  delay  in  the 
effective  date  does  Jiot  apply  to  this 
notice.  With  regard'^o  the  physician  fee 
schedule,  the  effiective  date  will  be 
January  1. 1994,  which  is  more  than  30 
days  beyond  the  publication  date  of  this 
notice. 

C.  Paperwork  Reduction  Act 

This  notice  does  not  impose 
paperwork  or  information  collection 
requirements.  Consequently,  it  need  not 
be  reviewed  by  the  Executive  Office  of 
Management  and  Budget  under  the 
authority  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501-3511). 

(Sections  1848  (d)  and  (f)  of  the  Social 
Security  Act)  (42  U.S.C.  1395w-4  (d)  and  (f)) 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.774.  Medicare- 
Supplementary  Medical  Insurance  Program) 

Dated:  October  29, 1993. 
Bruce  C.  Vladeck, 

Administrator,  Health  Care  Financing 
Administration. 

Dated;  November  9, 1993. 

Donna  E.  Shalala, 

Secretary. 

(PR  Doc.  93-29361  Filed  12-1-93;  8:45  am) 
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DEPAttTMENT  OF  EDUCATION 

34  CFR  Part  647 
RIN  1S40-AB65 

Ronald  E.  McNaIr  PosttMccaiaureate 
Achievement  Ptx>gram 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Secretary  proposes  to 
establish  regulations  for  the  Ronald  E. 
McNair  Postbaccalaureate  Achievement 
Program  (McNair).  The  proposed 
regulations  are  needed  to  implement  the 
Higher  Education  Amendments  of  1992. 
These  regulations  also  clarify  and 
simplify  the  requirements  governing  the 
program. 

Ine  purposes  and  allowable  activities 
of  the  Ronald  E.  McNair 
Postbaccalaureate  Achievement  Program 
support  the  National  Education  Coals. 
Specifically,  the  program  funds  projects 
designed  to  increase  the  nvunber  of 
United  States  undergraduate  and 
graduate  students,  especially  women 
and  minorities,  who  complete  advanced 
degrees  in  numerous  disciplines, 
including  the  fields  of  mathematics  and 
science  (Goal  4). 

DATES:  Comments  must  be  received  on 
or  before  January  3, 1994. 
ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  May  J.  Weaver,  U.S. 
Department  of  Education,  room  5065, 
FOB  #6.  400  Maryland  Avenue  SW., 
Washington.  DC  20202-5249. 

A  copy  of  any  comments  that  concern 
information  collection  requirements 
should  also  be  sent  to  the  Office  of 
Management  and  Budget  at  the  address 
listed  in  the  Paperwork  Reduction  Act 
section  of  this  preamble. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eileen  S.  Bland,  U.S.  Department  of 
Education,  400  Maryland  Avenue  SW.. 
room  5065,  Washington,  DC  20202- 
5249.  Telephone:  (202)  708-4804. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 

SUPPLBMENTARY  INFORMATION: 

Background 

These  proposed  regulations  would 
implement  the  Higher  Education 
Amendments  of  1992  (Pub.  L.  102-325, 
enacted  July  23, 1992).  The  Ronald  E. 
McNair  Postbaccalaureate  Achievement 
Program  provides  grants  to  enable 
institutions  of  higher  education  to 
prepare  low-income  individiials  who 


are  first-generation  college  students  and 
students  from  groups  underrepresented 
in  graduate  education  for  doctoral 
study. 

Projects  assisted  under  this  program 
may  provide  services  such  as  (1) 
opportimities  for  research  or  other 
scholarly  activities  designed  to  prepare 
students  for  doctoral  study:  (2)  summer 
internships:  (3)  seminars  and  other 
educational  activities  designed  to 
prepare  students  for  doctoral  study;  (4) 
tutoring;  (5)  academic  counseling;  (6) 
activities  designed  to  assist  participants 
in  securing  admission  to  and  financial 
assistance  for  enrollment  in  graduate 
programs;  (7)  mentoring  programs 
involving  faculty  members  at 
institutions  of  higher  education, 
students,  or  any  combination  of  such 
persons;  and  (8)  exposure  to  cultural 
events  and  academic  programs  not 
usually  available  to  disadvantaged 
students. 

The  major  provisions  of  these 
proposed  regulations  include  the 
following: 

1.  Allowable  activities  (§  647.4). 
Expand  the  allowable  activities  to  allow 
for  payment  of  participants'  simmier 
program  costs  including  tuition,  room 
and  board,  and  transportation,  in 
addition  to  the  payment  of  a  stipend  for 
simmier  research  internships  up  to  a 
$2,400  maximum  per  student. 

2.  Project  period  (§  647.5).  Implement 
a  statutory  provision  that  expands  the 
project  period  to  four  years— or  five 
years  in  the  case  of  ^plications  that 
receive  peer  review  scores  in  the  bluest 
10  percent  of  all  scores  for  approved 
new  projects. 

3.  De^nitions  (§647.7).  Implement 
definitions  to  clarify  certain  terms  used 
including  definitions  of  "graduate 
center"  and  "summer  internship." 

4.  Projects  in  territories  (§  647.20(3)). 
Reflect  a  requirement  in  section  1204(a) 
of  the  Higher  Education  Act  to  give 
priority  to  applications  from  certain 
territories. 

5.  Selection  criteria  (§  647.21). 
Implement  application  selection  criteria 
to  simplify  and  clarify  the  review  and 
increase  grantee  accountability.  The 
Secretary  is  especially  interested  in 
receiving  comments  on  the  feasibility  of 
the  data  collection  necessary  to  respond 
to  the  Need  criterion  (§  647.21(b)).  In 
addition,  the  proposed  regulations 
would  clarify  and  strengthen  the 
requirements  for  a  grantee's  evaluation 
of  a  project 

6.  Prior  experience  (§  647.22), 
Implement  the  criteria  for  the  evaluation 
of  a  grantee's  prior  experience  to  focus 
on  project  outcomes. 

7.  Costs  (§§  647.30-647.31).  State  the 
cost  principles  appUcable  to  the  McNair 


program  and  specify  the  allowable  and 
unallowable  costs  under  the  program. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  small  entities  that  would  be 
affected  by  these  regulations  are  small 
institutions  of  higher  education  that 
receive  Federal  funds  under  this 
program.  However,  the  regulations 
would  not  have  a  significant  economic 
impact  on  the  small  entities  effected 
because  the  regulations  would  not 
impose  excessive  regulatory  burdens  or 
require  unnecessary  Federal 
supervision.  The  regulations  would 
impose  minimei  reqiiirements  to  ensure 
the  proper  expenditure  of  program 
funds. 

Paperwork  Reduction  Act  of  1980 

Sections  647.21,  647.22.  and  647.32 
contain  information  collection 
requirements.  As  required  by  the 
Paperwork  Reduction  Act  of  1980,  the 
Department  of  Education  will  submit  a 
copy  of  these  sections  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
review.  (44  U.S.C.  3504(h)) 

Institutions  of  higher  education  and 
combinations  of  those  institutions  are 
eligible  to  apply  for  grants  to  carry  out 
Md^Iair  Program  projects.  The 
Department  needs  and  uses  the 
information  to  make  grants.  Annual 
public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  20  hours  per  response  for  68 
respondents,  including  tbe  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirement 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
ObAB.  room  3002,  New  Executive  Office 
Building.  Washington,  DC  20503; 
Attention;  Daniel  J.  Chenok. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 
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In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection  during 
and  after  the  comment  period  in  room 
5065.  FOB  #6,  400  Maryland  Avenue 
SW..  Washington.  DC.  between  the 
hours  of  8:30  a.m.  and  4  p.m..  Monday 
through  Friday  of  each  week  except 
Federal  holidays. 

Assessment  of  Educational  Impact 

The  Secretary'  particularly  requests 
comments  on  whether  the  proposed 
regulations  in  this  docimient  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  fi-om 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subjects  in  34  CFR  Part  647 

Colleges  and  universities. 
Disadvantaged  students.  Educational 
programs,  Graduate  education. 
Discretionary  grants,  Reporting  and 
recordkeeping  requirement. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.217— Ronald  E.  McNair 
Postbaccalaureate  Achievement  Program) 

Dated:  November  26. 1993. 
Richard  W.  Riley, 
Secretary  of  Education. 

The  Secretary  proposes  to  amend  title 
34  of  the  Code  of  Federal  Regulations  by 
adding  a  new  part  647  to  read  as 
follows: 

PART  647— RONALD  E.  McNAiR 
POSTBACCALAUREATE 
ACHIEVEMENT  PROGRAM 

Subpart  A— General 

Sec. 

647.1  What  is  the  Ronald  E.  McNair 
Postbaccalaureate  Achievement 
Program? 

647.2  Who  is  eligible  for  a  grant? 

647.3  Who  is  eligible  to  participate  in  a 
McNair  project? 

647.4  What  activities  and  services  may  a 
project  provide? 

647.5  How  long  is  a  project  period? 

647.6  What  regulations  apply? 

647.7  What  definitions  apply? 

Subpart  B— Atsuranca* 

647.10    What  assxirances  must  an  applicant 
sulsnit? 


Subpart  C— How  Does  the  Secretary  Make 
a  Grant? 

647.20  How  does  the  Secretary  decide 
which  new  grants  to  make? 

647.21  What  selection  criteria  does  the 
Secretary  use? 

647. 22  How  does  the  Secretary  evaluate 
prior  experience? 
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Subpart  A— General 

§  647.1    What  Is  the  Ronald  E.  McNair 
Postbaccalaureate  Achievement  Program? 

The  Ronald  E.  McNair 
Postbaccalaureate  Achievement 
Program — ^referred  to  in  these 
regulations  as  the  McNair  program — 
awards  grants  to  institutions  of  higher 
education  for  projects  designed  to 
provide  quahfied  students  from 
disadvantaged  backgrounds  with 
opportunities  that  encourage  and 
prepare  them  to  undertake  doctoral 
studies. 

(Authority:  20  U.S.C.  1070a-ll  and  1070a- 
15) 

§  647.2    Who  is  eligible  for  a  grant? 

Institutions  of  higher  education  and 
combinations  of  those  institutions  are 
eligible  for  grants  to  carry  out  McNair 
projects. 

{Authority:  20  U.S.C  1070a-ll,  1070a-15, 
1088.  and  1141(a)  and  1144a) 

§  647.3    Who  is  eligible  to  participate  in  a 
McNair  project? 

A  student  is  ehgible  to  participate  in 
a  McNair  project  if  the  student  meets  all 
the  following  requirements: 

(a)(1)  Is  a  citizen  or  national  of  the 
United  States; 

(2)  Is  a  permanent  resident  of  the 
United  States; 

(3)  Is  in  the  United  States  for  other 
than  a  temporary  purpose  and  provides 
evidence  from  the  Immigration  and 
Naturalization  Service  of  his  or  her 
intent  to  become  a  permanent  resident; 

(4)  Is  a  permanent  resident  of  Guam, 
the  Northern  Mariana  Islands,  or  the 
Trust  Territory  of  the  Pacific  Islands 
(Palau);  or 

(5)  Is  a  resident  of  the  Freely 
Associated  States— the  Federated  States 
of  Micronesia  or  the  Republic  of  the 
Marshall  Islands. 

fb)  Is  currently  enrolled  in  a  degree 
program  at  an  institution  of  higher 
education  that  participates  in  the 


student  financial  assistance  programs 
authorized  under  title  IV  of  the  HEA. 

(c)  Is  a  low-income  individual  who  is 
a  first-generation  college  student  or  is  a 
member  of  a  group  that  is 
underrepresented  in  graduate  education. 

(d)  Has  completed  his  or  her 
sophomore  year. 

(e)  Has  not  enrolled  in  doctoral  level 
study  at  an  institution  of  higher 
education. 

(Authority:  20  U.S.C.  1070a-15) 

§  647.4    What  activities  and  services  may  a 
project  provide? 

A  McNair  project  may  provide  the 
following  services  and  activities: 

(a)  Opportunities  Toj  research  or  other 
scholarly  activities  at  the  grantee 
institution  or  at  graduate  centers  that  are 
designed  to  provide  participants  vrith 
effective  preparation  for  doctoral  study. 

(b)  Summer  internships. 

(c)  Seminars  and  other  educational 
activities  designed  to  prepare 
participants  for  doctoral  study. 

(d)  Tutoring. 

(e)  Academic  counseUng. 

(f)  Assistance  to  participants  in 
securing  admission  to  and  financial 
assistance  for  enrollment  in  graduate 
programs. 

(g)  Mentoring  programs  involving 
faculty  members  or  students  at 
institutions  of  higher  education,  or  any 
combination  of  these  persons. 

(h)  Exposure  to  cultural  events  and 
academic  programs  not  usually 
available  to  project  participants. 

(Authority:  20  U.S.C  1070a-15) 

§  647.5    How  long  Is  a  project  period? 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  a  project  period 
under  the  McNair  program  is  four  years. 

(b)  The  Secretary  approves  a  project 
period  of  five  years  for  apphcations  that 
score  in  the  highest  ten  percent  of  all 
apphcations  approved  for  new  grants 
under  the  criteria  in  §  647.21. 
(Authority:  20  U.S.C.  1070e-ll) 

§647.6    What  regulations  apply? 

The  following  regulations  apply  to  the 
McNair  program: 

(a)  The  Education  Department  General 
Administrative  Regulations  (EDGAR)  as 
follows: 

(1)  34  CFR  Part  74  (Administration  of 
Grants  to  Institutions  of  Higher 
Education,  Hospitals,  and  Nonprofit 
Organizations). 

(2)  34  CFR  Part  75  (Direct  Grant 
Programs). 

(3)  34  CFR  Part  77  (Definitions  that 
Apply  to  Department  Regulations). 

(4)  34  CFR  Part  79  (Intergovernmental 
Review  of  Department  of  Education 
Programs  and  Activities). 
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t5)^^CFR  Part  82  (New  Restrictions 
on  tioabying). 

(6)  34  CTR  Part  85  (Govemmentwide 
Debannent  and  Suspension 
(Nonpnxnirement)  and 
Govemmentwide  Requirements  for 
Drag-Free  Workplace  (Grants)). 

(7)  34  CFR  Part  86  (Drug-Free  Schools 
and  Campuses). 

(b)  The  regulations  in  this  part  647. 

(Authority:  20  U.S.C  1070a-ll  and  1070a- 
15) 

1647.7    What  definitions  apply? 

(a)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  77.1: 

Applicant 

Application 

Budget 

Budget  Period 

EDGAR 

Equipment 

Facilities 

Fiscal  Year 

Grant 

Grantee 

Project 

Project  Period 

Public 

Secretary 

Supphes 

(b)  Other  definitions.  The  following 
definitions  also  apply  to  this  part: 

First-generation  college  student 
means — 

(1)  A  student  neither  of  whose  parents 
received  a  baccalaureate  degree;  or 

(2)  A  student  who  regularly  resided 
with  and  received  support  from  only 
one  parent,  and  whose  supporting 
parent  did  not  receive  a  baccalaureate 
deraee. 

Graduate  center  means  an  educational 
institution  as  defined  in  sections  481, 
1201(a),  and  1204  of  the  HEA;  and 
that— 

(1)  Provides  instruction  in  one  or 
more  programs  leading  to  a  doctoral 
degree: 

(2)  Maintains  specialized  library 
collections: 

(3)  Employs  scholars  engaged  in 
research  that  relates  to  the  subject  areas 
of  the  center;  and 

(4)  Provides  outreach  and  consultative 
services  on  a  national,  regional  or  local 
basis. 

HEA  means  the  Higher  Education  Act 
of  1965,  as  amended. 

Individuals  from  groups 
undempresented  in  graduate  education 
means  proportionate  representation  as 
measured  by  degree  recipients,  that  is 
less  than  the  proportionate 
representation  in  the  general 
population,  as  indicated  by — 

(1)  The  most  aurent  edition  of  the 
Department's  Digest  of  Educational 


Statistics  (available  from  the  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  S.W.,  Washington,  D.C  20202); 

(2)  The  National  Research  Council's 
Doctorate  Recipients  from  United  States 
Universities  (available  from  the  National 
Research  Council,  2001  Wisconsin 
Avenue  NW..  Washington.  D.C.  20007); 

(3)  Other  standard  statistical 
references,  as  announced  annually  in 
the  Federal  Register  notice  inviting 
applications  for  new  awards  under  this 
program;  or 

(4)  As  documented  by  national  survey 
data  submitted  to  and  accepted  by  the 
Secretary  on  a  case-by-case  basis. 

Institution  of  higher  education  means 
an  educational  institution  as  defined  in 
sections  481, 1201(a)  and  1204  of  the 
HEA. 

Low-income  individual  means  an 
individual  whose  bmily's  taxable 
income  did  not  exceed  150  percent  of 
the  poverty  level  in  the  calendar  year 
preceding  the  year  in  which  the 
individual  participates  in  the  project. 
Poverty  level  income  is  determined  by 
using  criteria  of  poverty  established  by 
the  Bureau  of  the  Census  of  the  U.S. 
Department  of  Commerce. 

Summer  internship  means  a  practical 
educational  experience  in  whidi 
participants,  under  the  supervision  of 
experienced  practitioners,  are  provided 
an  opportunity  to  engage  in  research  or 
other  scholarly  activities  that  normally 
will  occur  between  the  jimior  and  senior 
year  of  their  undergraduate  program. 

(Authority:  20  U.S.C  1070a-ll,  1070a-15. 
and  1141) 

Subpart  B — Assurances 

{647.10   What  assurance*  must  an 
applicant  submit? 

An  applicant  must  siibmit  as  part  of 
its  application,  assiirances  that — 

(a)  Each  participant  enrolled  in  the 
project  will  be  enrolled  in  a  degree 
program  at  an  institution  of  higher 
education  that  participates  in  one  or 
more  of  the  student  financial  assistance 
programs  authorized  vinder  titie  IV  of 
tiieHEA; 

(b)  Each  participant  given  a  summer 
research  internship  will  have  completed 
his  or  her  sophomore  year  of  study;  and 

(c)  (1)  At  least  two  thirds  of  the 
students  to  be  served  will  be  low- 
income  individuals  who  are  first- 
generation  college  students;  and 

(2)  The  remaining  students  to  be 
served  will  be  memoers  of  groups 
underrepresentM  in  graduate  education. 
(Authority:  20U.S.C.  1070a-15) 


Subpart  C— How  Does  the  Secretary 
Make  a  Grant? 

1647^    How  doss  th*  Secretary  decide 
which  nsw  grartts  to  maice? 

(a)  The  Secretary  evaluates  an 
application  for  a  new  grant  as  follows: 

fl)  (i)  The  Secretary  evaluates  an 
application  on  the  basis  of  the  selection 
criteria  in  §647.21. 

(ii)  The  maximum  score  for  all  the 
criteria  in  §  647.21  is  100  points.  The 
maximum  score  for  each  criterion  is 
indicated  in  parentheses  with  the 
criterion. 

(2)  (i)  For  an  application  from  an 
applicant  who  has  carried  out  a  McNair 
project  in  the  fiscal  year  immediately 
preceding  the  fiscal  year  for  which  tne 
applicant  is  applying,  the  Secretary 
evaluates  the  applicant's  prior 
experience  on  the  basis  of  the  criteria  in 
§  647.22. 

(ii)  The  mwiriiniim  score  for  all  the 
criteria  in  §  647.22  is  eight  points.  TTie 
maximum  score  for  each  criterion  is 
indicated  in  parentheses  with  the 
criterion. 

(iii)  If  an  applicant  described  in 
paragraph  (a)(2)(i)  of  this  section  applies 
for  more  than  one  new  grant  in  the  same 
fiscal  year,  the  Secretary  applies  the 
criteria  in  §  647.22  to  those  projects 
which  seek  to  support  existing  McNair 
projects  on  that  campus. 

(3)  The  Secretary  awards  additional 
points  equal  to  10  percent  of  the 
application's  score  under  paragraph 
(a)(1)  and  (2)  of  this  section  to  an 
application  for  a  project  in  Guam,  the 
Virgin  Islands,  American  Samoa,  the 
Trust  Territory  of  the  Pacific  Islands 
(Palau),  or  the  Northern  Mariana  Islands 
if  the  applicant  meets  the  requirements 
of  subparts  A,  B,  and  D  of  this  part. 

(b)  The  Secretary  makes  new  grants  in 
rank  order  on  the  basis  of  the  total 
scores  received  by  applications  under 
paragraphs  (a)(1)  through  (a)(3)  of  this 
section. 

(c)  (1)  If  the  total  scores  of  two  or 
more  applications  are  the  same  and 
there  are  insufficient  funds  for  these 
applications  after  the  approval  of 
higher-ranked  applications,  the 
Secretary  uses  the  remaining  funds  to 
achieve  an  equitable  geographic 
distribution  of  all  new  projects. 

(2)  In  making  an  equitable  geographic 
distribution  of  new  projects,  the 
Secretary  considers  only  the  locations  of 
new  projects. 

(d)  The  Secretary  may  decline  to  make 
a  grant  to  an  applicant  that  carried  out 

a  project  that  involved  the  fraudulent 
use  of  funds  under  section  402A(c)(2)(B) 
of  the  HEA. 

(Authority:  20  U.S.C  1070a-ll  and  10708- 
15) 
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§647.2<  What  selection  orttarki  does  th* 
Secretary  ut«? 

The  Secretary  uses  the  following 
critaria  to  evaluate  an  application  for  a 
new  ^ant: 

(a)  Meeting  the  purpose  of  the  McNair 
program  (27  points).  The  Secretary 
reviews  each  application  to  detsrmine 
how  well  the  proposed  project  will  meet 
the  purpose  of  the  McNair  program,  i-e.. 
effectively  preparing  students  for 
doctoral  programs,  by  evaluating — 

(1)  The  quality  of  tne  services  that  the 
applicant  will  provide  to  prepare 
participants  for  postbaccalaureate 
programs: 

(2)  The  quality  of  research  and 
scholarly  activities  in  which 
participants  will  be  involved,  as 
measured  by  the  design  of  the  research 
activities,  the  research  methodology  to 
be  employed,  and  level  of  faculty 
assistance  to  be  provided; 

(3)  The  extent  of  the  integration  of 
project  activities  with  each  participant's 
overall  educational  plans;  and 

(4)  The  commitment  of  the  project  to 
the  overall  goals  of  the  McNair  program 
as  evidencud  by  the  applicant's  efforts 
to  prepare  Mt^feiT  participants  for 
postbaccalaureate  study. 

(b)  Need  for  the  project  (16  points). 
The  Secretary  reviews  each  application 
to  determine  the  exlent  of  need  for  a 
McNair  project  at  the  qjpHcant 
institution  based  upon — 

(1)  The  number  and  percent  of  low- 
income  individuals  who  are  first- 
generation  college  students  who  attend 
the  institution; 

(2)  The  number  and  percent  of 
students  identified  in  paragraph  (b)(1)  of 
this  section  who  pursue  a 
postbaccalaureate  degree; 

(3)  The  number  and  percent  of  the 
appUcant's  students  who  come  from 
groups  underrepresented  in  graduate 
education; and 

(4)  The  number  and  percent  of 
students  identified  in  paragraph  (b)(3)  of 
this  section  who  pursue  a 
postbaccalaureate  degree. 

(c)  Plan  of  operation  (30  points).  The 
Secretar>'  reviews  each  application  to 
determine  the  quality  of  the  applicant's 
plan  of  operation  including — 

(1)  The  extent  to  which  5ie 
applicant's  plan  includes  specific 
objectives  for  the  project  period  and 
each  budget  period  that — 

(i)  Are  consistent  with  the  purposes  of 
the  program; 

(ii)  Are  attainable  within  the  budget 
or  project  period,  given  the  project's 
budget  and  other  resources; 

(iii)  Are  measurable; 

(2)  The  quality  of  the  applicant's  plan 
to  use  its  resources  and  personnel  to 
achieve  each  objective  during  the 


project  period,  including  the  adequacy 
of  the  thns  tlM  director  and  all  other 
project  personnel  will  commit  to  the 
project; 

(3)  The  extent  to  which  the  plan  of 
managenieBt  is  afbctire  and  ensnres 
proper  and  efficient  administration  of 
the  project;  and 

(4)  The  process  thai  the  applicant  will 
use  to  identify  and  recruit  participants 
with  potential  for  postbaccalaureate 
study  and  determine  that  such 
students — 

(i)  Are  «irolled  in  programs  of  study 
in  which  a  doctorate  degree  is  the 
terminal  degree;  and 

(ii)  Have  the  capacity  and  motivation 
to  enroll  in  graduate  study;  and 

(5)  The  manner  in  whidi  project 
participants  who  are  otherwise  eligible 
are  selected  without  regard  to  race, 
color,  national  origin,  gender,  age.  or 
disabUng  condition. 

(d)  Quality  of  key  personnel  (18 
points).  The  Secretary  ex'ahiates  the 
quality  of  key  personnel  the  applicant 
plans  to  use  on  the  project  on  the  basis 
of  the  following: 

(1)  (i)  The  job  qualifications  of  the 
project  director. 

(ii)  The  job  qualifications  of  each  of 
the  project's  otfier  key  personnel. 

(iii)  The  quality  of  the  project's  plan 
for  employing  hi^ly  qualified  persons, 
including  the  procedures  to  be  used  to 
employ  members  of  groups 
underrepresented  in  higher  education, 
including  Blacks,  Hispanics.  American 
Indians.  Alaska  Natives,  Asian 
Americans  and  Pacific  Islanders 
(including  Native  Hawaiians). 

(2)  In  evaluating  the  qualifications  of 
a  person,  the  Secretary  considers  his  or 
her  experience  and  training  in  fields 
related  to  the  objectives  of  the  project 

(e)  Adequacy  of  the  resources  and 
budget  (12  points).The  Secretary 
evaluates  the  extent  to  which — 

(1)  The  applicant's  proposed 
allocation  of  resources  in  the  budget  is 
clearly  related  to  the  objectives  of  the 
project; 

(2)  Project  costs  and  resources, 
including  facilities,  equipment,  and 
supplies,  are  reasonable  in  relation  to 
the  objectives  and  scope  of  the  project; 
and 

(3)  The  applicant's  proposed 
commitment  of  institutional  resources 
to  the  McNair  participants,  including 
the  commitment  of  time  from 
institutionalresearch  faculty  and  the 
waiver  of  tuition  and  fees  for  McNair 
participants  engaged  in  summer 
research  projects. 

(f)  Evaluation  plan  (5  points).  The 
Secretary  evaluates  the  quality  of  the 
evaluation  plan  for  the  project  on  the 


basis  of  the  extent  to  which  the 
applicant's  methods  of  evaluation — 

(1)  Are  appropriate  to  the  project's 
objectives; 

(2)  Provide  for  the  applicant  to 
determine,  in  specific  and  measurable 
ways,  13m  success  of  tl»  project  in— 

(1)  Maldng  progress  toward  achieving 
its  objectives  {a  formative  evaluation); 
and 

(ii)  Achieving  its  objectives  at  the  end 
of  the  project  period  (a  summative 
evaluatitm);  and 

(3)  Provide  for  a  description  of  other 
project  outcomes,  including  the  use  of 
quantifiable  measrffes.  if  appropriate. 
(Authority:  20  U.S.C  1070a-15) 

S  647.22    How  ^D«r|hs  Secretary  evaiuat* 
prior  sxpadsoosT    '• 

(a)  The  Secretary  reviews  information 
relating  to  an  applicant's  performance  as 
a  grantee  under  the  McNair  program 
during  the  five  fiscal  years  immediately 
preceding  the  fiscal  year  in  which  the 
application  is  submitted.  This 
information  includes  performance 
reports,  audit  reporte.  site  visit  reports, 
and  project  evaluation  reports. 

(b)  The  Secretary  evaluates  the 
applicant's  prior  experience  in  delivery 
of  services  on  the  basis  of  the  following 
criteria: 

(1)  (2  points)  Whether  the  applicant 
consistentiy  served  the  number  and 
types  of  participants  Ae  project  was 
ftinded  to  serve. 

(2)  (2  points)  Whether  the  appticant 
was  successful  in  providing  the 
participants  with  research  and  scholarly 
activities  and  whether  those  activities 
had  an  impact  on  project  participants, 

(3)  (4  points)  The  extent  to  which  tiie 
applicant  met  or  exceeded  its  funded 
objectives  with  regard  to  project 
participants  as  demonstrated  by  the 
number  of  particif)ants  who — 

(i)  Attained  a  baccalaureate  degree; 
(ii)  Enrolled  in  a  postbaccalaureate 
pro^m;  and 
(iii)  Attained  a  doctoral  level  degree. 

(Authority:  20  U.S.C.  1070a-ll  and  1070a- 
15) 

§647.23    How  does  the  Secretary  set  the 
amount  of  a  grant? 

(a)  The  Secretary  sets  the  amount  of 
a  grant  on  the  basis  of — 

(1)  34  CFR  75.232  and  75.323  for  new 
grants;  and 

(2)  34  CFR  75.253  for  tiie  second  and 
subseouent  years  of  a  project  period. 

(b)  If  the  cirounstances  described  in 
section  402A(b)(3)  of  the  HEA  exist,  the 
Secretary  uses  the  available  funds  to  set 
the  amount  of  the  grant  beginning  in 
fiscal  year  1995  at  the  lesser  of— 

(1)  $190,000;  or 

(2)  The  amount  requested  by  the 
applicant. 
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(AuthQ9tfJ?20  U.S.C.  1070a-ll) 

Subpart  D— What  Conditions  Must  Be 
Met  by  a  Grantse? 

§647.30    What  arc  allowable  cosU? 

The  cost  principles  that  apply  to  the 
McNair  program  are  in  34  CTR  part  74. 
Allowable  costs  include  the  following  if 
they  are  reasonably  related  to  the 
objectives  of  the  project: 

(a)  Fees  and  transportation  costs  for 
activities  of  an  academic  or  scholarly 
nature,  such  as  trips  to  institutions  of 
higher  education  offering  doctoral 
programs,  special  lectiues,  symposia, 
and  professional  conferences  in  specific 
academic  disciplines. 

(b)  For  a  student  offered  a  summer 
research  internship,  stipends  of  up  to 
$2,400  per  year,  provided  that — 

(1)  The  student  completed  his 
sophomore  year  of  study  at  an  eligible 
institution  before  his  internship  began; 
and 

(2)  The  student  participates  in  an 
approved  research  activity. 

(c)  Costs  of  a  participant's  summer 
program  including  tuition,  room  and 
board,  and  transportation. 

(d)  P\irchase  of  computer  hardware, 
software,  and  other  equipment  for 
student  instruction  and  project 
administration  and  recordkeeping  if 
specifically  approved  by  the  Secretary 
as  being  needed  by  the  project.  The 
Secretary  may  restrict  the  funds  for 


capital  eqmpment  purchases  to  a  certain 
percentage  of  the  total  grant  for  a 
project. 

(Authority:  20  U.S.C  1070a-15) 

§  647.31    Wttat  are  unallowable  costs? 

Costs  that  are  unallowable.imder  the 
McNair  program  include,  but  are  not 
limited  to,  the  following: 

(a)  Payment  of  student  tuition  and 
fees  for  course  work  normally  associated 
with  obtaining  a  baccalaiureate  degree, 
or  for  course  work  conducted  by  faculty 
or  staff  or  both  paid  from  project  funds. 

(b)  Fees  or  payments  for  test 
preparation,  workshops,  or  courses  that 
are  not  part  of  the  project. 

(c)  Charges  for  tuition,  stipends,  room 
and  board,  or  any  other  form  of 
assistance  to  staff  or  participants  in  the 
project,  except  as  specified  in 

§  647.30(c). 

(d)  Construction,  renovation,  or 
remodeling  of  any  facilities. 

(Authority:  20  U.S.C.  1070a-15) 

f  647.32    What  other  requirements  must  a 
grantee  meet? 

(a)  Eligibility  of  participants.  (1)  A 
grantee  shall  determine  the  eligibility  of 
each  student  before  the  student  is 
selected  to  participate.  A  grantee  does 
not  have  to  redetermine  a  student's 
eligibility  once  the  student  has  been 
determined  eligible  in  accordance  with 


the  provisions  of  paragraph  (c)  of  this 
section;  and 

(2)  A  grantee  shall  determine  the 
status  of  a  low-income  individual  on  the 
basis  of  the  documentation  described  in 
section  402A{e)  of  the  HEA. 

(b)  Recordkeeping.  For  each  student, 
a  grantee  shall  maintain  a  record  of — 

(1)  The  basis  for  the  grantee's 
determination  that  the  student  is 
eligible  to  participate  in  the  project 
under  §647.3; 

(2)  The  grantee's  need  assessment  for 
the  participant; 

(3)  The  services  that  are  provided  to 
the  participant;  and 

(4)  The  specific  educational  progress 
made  by  the  participant  as  a  result  of 
the  services. 

(c)  Other  reporting  requirements.  A 
grantee  shall  submit  to  me  Secretary 
reports  and  other  information  as 
requested  to  evaluate  program 
effectiveness. 

(d)  Project  director.  A  grantee  shall 
designate  a  project  director  who  has — 

(1)  Authority  to  conduct  the  project 
effectively;  and 

(2)  Appropriate  professional 
qualifications,  experience  and 
administrative  skills  to  effectively  fulfill 
the  objectives  of  the  project. 

(Authority:  20  U.S.C.  1070a-15) 
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ENVIRONMENTAL  PROTECTION 
AQENCY 

40  CFR  Part  35 
[Fm.-4670-7] 

Indian  Tribet:  Genaral  Assistance 
Grants  for  Environmantal  Protection 
Programs 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  Under  the  Indian 
Environmental  General  Assistance 
Program  Act  of  1992  EPA  must 
promulgate  regulations  that  govern  the 
award  of  general  assistance  grants  to 
Indian  tribal  governments  to  build 
capacity  to  administer  environmental 
protection  programs  on  Indian  lands. 
This  interim  final  rule  establishes  the 
rules  and  procedures  EPA  will  follow  in 
awarding  those  grants. 
DATE:  Effective  Date:  EPA  is  pubhshing 
this  rule  as  an  interim  final  rule  which 
is  effective  December  2, 1993. 

Comment  Date:  EPA  solicits 
comments  on  this  interim  rule  until 
January  31, 1994. 

ADDRESSES:  Comments  must  be  mailed 
(in  duplicate,  if  possible)  to  B.  Katharine 
Bi^s,  Office  of  Federal  Activities  (A- 
104),  Environmental  Protection  Agency, 
401  M  Street  SW.,  Washington,  DC 
20460. 

The  docket  for  this  rule  and  copies  of 
the  public  documents  submitted  will  be 
available  for  public  inspection  and 
copying  at  a  reasonable  fee  at  EPA 
Headquarters  Library.  Pubhc 
Information  Reference  Unit,  room  2904, 
401  M  Street  SW.,  Washington,  DC 
20460,  telephone  (202)  260-5926. 
FOti  FuhTHER  INFORMATION  CONTACT:  B. 
Katharine  Biggs,  Office  of  Federal 
Activities  (A-104),  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW.. 
Washington,  DC  20460,  at  (202)  260- 
5078. 

StiPPLEMENTARY  INFORMATION:  This 
preamble  is  organized  according  to  the 
following  outline: 

I.  Introduction 

A.  Statutory  Background 

B.  Background  of  the  Rulemaking 

n.  Description  of  Program  and  Regulation 

A.  Purpose  of  General  Assistance  Grants 

B.  Relationship  to  Other  Grant  Programs 

1.  Grants  Under  Statutes  Authorizing  EPA 
to  Treat  Tribes  In  the  Same  Manner  as 
It  TreaU  States 

2.  Grants  for  Regulation  of  Hazardous  and 
Solid  Waste 

m.  Eligibility 
IV.  Grant  Limitations 
A.  Terms  and  Awards 


B.  Tribal  Share 

V.  Grant  Procedures 

A.  Grant  Application  and  Management 

B.  Procurement  Requirements 

VI.  Executive  Order  Clearances 
Vn.  Regulatory  Flexibility  Act 
Vin.  Paperwork  Reduction  Act 

I.  Introduction 

A.  Statutory  Background 

On  October  24, 1992,  the  President 
signed  into  law  the  Indian 
Environmental  General  Assistance 
Program  Act  of  1992  (Act).  The 
purposes  of  the  Act  are  to; 

(1)  Provide  general  assistance  grants  to 
Indian  tribal  governments  and  intertribal 
consortia  to  build  capacity  to  administer 
environmental  regulatory  programs  that  may 
be  delegated  by  the  [EPA]  on  Indian  lands; 
and  (2)  provide  technical  assistance  from  the 
[EPA]  to  Indian  tribal  governments  and 
intertribal  consortia  in  the  development  of 
multimedia  programs  to  address 
environmental  issues  on  Indian  lands. 

Consistent  with  these  purposes,  the  Act 
authorizes  the  Environmental  Protection 
Agency  (EPA)  to  provide  general 
assistance  grants  to  tribal  governments 
and  intertribal  consortia  for  planning, 
developing,  and  establishing  the 
capability  to  implement  environmental 
protection  programs  administered  by 
EPA  on  Indian  lands. 

The  Act  requires  EPA  to  promulgate 
regulations  establishing  procedures 
governing  such  grants.  Since  FY  91. 
EPA  has  had  au&ority  to  provide 
financial  assistance  to  tribes  for  the 
development  of  the  capacity  to 
implement  multimedia  environmental 
programs.  EPA  has  rehed  to  the  extent 
appropriate  on  its  experience  from 
administering  these  programs  in 
developing  this  regulation. 

B.  Background  of  the  Rulemaking 

This  interim  final  rule  is  consisteht 
with  federal  policy  regarding  Indian 
tribes,  including  the  D'A  Indian  Policy 
Statement  and  Implementation 
Guidance  issued  in  November  of  1984. 
It  is  promulgated  as  interim  final,  rather 
than  as  a  proposed  rule,  in  accordance 
with  the  Administrative  Procedure  Act, 
5  U.S.C.  553(a),  which  exempts  grants 
rules  from  the  notice-and-comment 
requirements  for  rulemaking. 
Nevertheless,  EPA  soUcits  public 
comment  on  this  interim  final  rule 
which  takes  effect  today  for  prompt 
implementation  of  this  new  authority 
for  awarding  grants  to  Indian  tribes. 

n.  Description  of  Program  and 
Regulation 

A.  Purpose  of  General  Assistance  Grants 

EPA's  goal  is  to  assist  in  the 
development  of  tribal  environmental 


programs  which  are  tailored  to 
individual  tribal  needs.  General 
assistance  agreements  are  intended  to 
assist  Indian  tribes  in  developing  the 
capacity  to  manage  their  ovyn 
environmental  programs.  General 
assistance  agreements  offer  the 
opportimity  for  a  tribe  to  develop  an 
integrated  environmental  program, 
develop  the  capabiUty  to  manage 
specific  programs  that  can  be  delegated 
by  EPA,  and,  as  appropriate,  plan  and 
estabhsh  a  core  program  for 
environmental  protection.  These 
assistance  agreements  provide  the 
opportxmity  for  the  tribes  to  define  and 
develop  administrative  and  legal 
infrastructures,  and  to  conduct 
assessments,  monitoring,  planning  and 
other  actions,  and  to  undertake 
additional  activities  to  develop 
environmental  programs  within  a 
simolified  administrative  framework. 

The  primary  purpose  of  these 
assistance  agreements  is  to  support  the 
development  of  elements  of  a  core 
environmental  protection  program,  such 
as: 

•  Providing  for  tribal  capacity- 
building  to  assure  an  environmental 
presence  for  identifying  programs  and 
projects,  including  developing 
proposals  for  environmental  program 
grants  and  managing  environmental 
work; 

•  Fostering  compliance  with  federal 
environmental  statutes  by  developing 
appropriate  tribal  environmental 
programs,  ordinances  and  services;  and 

•  Establishing  a  conununications 
capability  to  work  with  federal,  state, 
local  and  other  tribal  environmental 
officials. 

The  intent  of  the  general  assistance 
grant  program  is  to  provide  maximum 
flexibility  for  the  Agency  to  work  with 
tribes  to  plan,  develop,  and  establish  the 
capability  to  implement  effective 
environmental  programs  for  Indian 
lands. 

B.  Relationship  to  Other  Grant  Programs 

1.  Grants  Under  Statutes  Authorizing 
EPA  To  Treat  Tribes  in  the  Same 
Manner  as  It  Treats  States 

EPA  has  a  variety  of  authorities 
regarding  protection  of  the  environment 
on  reservations.  Several  of  the  Agency's 
statutes  authorize  the  provision  of  funds 
to  tribes  for  specific  media  program 
activities.  Receipt  of  general  assistance 
tmder  this  program  will  not  preclude  a 
tribe  from  also  receiving  program  or 
project-specific  grants.  Tribes  remain 
eligible  for  categorical  program,  project- 
specific,  and  other  EPA  grants,  llius  the 
Act  is  explicit  in  Its  requirement  that 
the  award  of  general  assistance  under 
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this  authority  shall  not  result  in  a 
reduction  of  EPA  grants  for 
environmental  protection  to  the 
recipient  Conversely,  general  assistance 
agreements  under  the  Act  are  not 
prerequisites  to  program-specific  grants 
imder  other  EPA  authorities. 

General  assistance  agreements  must 
support  the  objectives  of  EPA's  statutory 
and  regulatory  programs.  Since  the 
principal  focus  of  this  program  is  on  the 
development  of  general  tribal 
environmental  capabiUty,  assistance 
will  not  be  provided  under  this  program 
for  construction  of  specific  facilities  or 
for  site-specific  actions  unless  the 
Agency  determines  it  is  necessary  to  do 
so  to  carry  out  the  purposes  of  the  Act. 
Such  determination  shall  include 
approval  of  EPA's  National  Program 
Manager  for  the  General  Assistance 
Program. 

i.  Grants  for  Regulation  of  Hazardous 
Dd  SoUd  Waste 

j  The  Act  expressly  authorizes  the  use 
of  general  assistance  funds  for 
"planning,  developing,  and  establishing 
the  capability  to  implement  programs 
administered  by  the  Environmental 
Protection  Agency  •  •  •  [including]  the 
development  and  implementation  of 
solid  and  hazardous  waste  programs  for 
Indian  lands." 

A  stated  purpose  of  the  Act  is  to  build 
tribal  capacity  "to  administer 
environmental  regulatory  programs  that 
may  be  delegated  by  the  Environmental 
Protection  Agency  qn  Indian  lands." 
Several  statutes  expressly  authorize  EPA 
to  approve  tribal  programs  on  Indian 
lands,  by  providing  that  EPA  may  treat 
tribes  in  the  same  manner  in  which  it 
treats  states.  By  contrast,  the  Resource 
Conservation  and  Recovery  Act.  which 
regulates  hazardous  and  solid  waste 
management,  contains  no  express 
language  authorizing  program  approvals 
on  tribal  lands,  and  EPA  has  not  to  date 
issued  regulations  authorizing  approval 
of  tribal  programs  (although  such 
regulations  are  under  development). 
The  Agency  believes  that  the  Act's 
express  reference  to  waste  programs  is 
intended  to  clarify  that  general 
assistance  fimds  may  be  used  to  build 
capacity  to  administer  environmental 
regulatory  programs  for  waste,  as  well  as 
water,  air.  and  other  media  activities 
integral  to  planning,  developing,  and 
establishing  environmental  protection 
programs  on  Indian  lands. 

m.EUgibiUty 

Federally  recognized  Indian  tribes  are 
eligible  to  receive  general  assistance 
agreements.  The  Bureau  of  Indian 
Affairs  (BIA)  periodically  publishes  a 
list  of  fWerally  recognized  tribal 


entities.  See.  e.g.,  53  FR  52829-52832 
(December  29. 1988).  Any  tribe  that  has 
gained  recognition  since  the  publication 
of  that  list  and  thus  does  not  appear  on 
it  because  the  list  has  not  been  updated 
by  BIA  will  need  to  notify  EPA  of  this 
fact  so  EPA  can  verify  thia  with  BIA. 

The  Act  defines  "Indian  tribal 
government"  broadly  to  include  tribal 
entities  appearing  on  that  Ust.  including 
Alaska  Native  villages  and  regional  or 
village  corporations.  However,  Alaska 
Native  village  corjMjrations  and  regional 
corporations  are  not  deemed  to  be 
governmental  bodies,  and  therefore, 
they  are  not  eligible  to  receive  general 
assistance  for  capacity-building  to 
develop  regulatory  programs.  "Diey  may, 
however,  assist  Alaska  Native  villages 
with  funds  pro\'ided  to  the  villages,  and 
in  certain  circiunstances.  village 
corporations  and  regional  corporations 
may  be  eligible  for  direct  funding  for 
non-regulatory  capacity-building 
activities,  such  as  training  or  needs 
assessment. 

Tribal  consortia  formed  by  two  or 
more  eligible  tribes  for  the  purpose  of 
receiving  general  assistance  agreements 
are  eUgible  for  general  assistance 
agreements,    i 

IV.  Grant  Limitations 

A.  Terms  and  Awards 

The  Act  authorizes  the  establishment 
of  a  general  assistance  program  for 
grants  to  Indian  tribes.  Section  11(d)(2) 
of  the  Act  further  provides  that  a  grant 
awarded  "under  this  subsection  for  a 
fiscal  year  shall  be  no  less  than 
$75,000."  The  Agency  beUeves  this 
means  that  each  new  grant  awarded 
under  this  authority  in  a  fiscal  year 
must  be  for  a  minimum  of  $75,000. 
However,  amendments  imder  this 
Buthori^  to  either  new  grants  or  grants 
originally  awarded  under  the  Multi- 
Media  Assistance  Program,  may  be 
made  in  such  amounts  as  are 
appropriate  in  Ught  of  the  nature  and 
scope  of  the  original  project 

Tne  Act  further  provides  that  the  term 
of  an  award  may  exceed  one  year,  with 
funds  remaining  available  tmtil 
expended.  The  Agency  interprets  this  to 
mean  that,  while  no  new  grant  may  be 
for  an  amount  of  less  than  $75,000,  a 
grant  of  that  amount  may  be  for  a  period 
exceeding  one  fiscal  year. 

Finally,  Section  11(d)(3)  of  the  Act 
provides  that  a  recipient  "may  receive  a 
general  assistance  grant  for  a  period  of 
up  to  four  years  in  eadi  specific  media 
area."  EPA  does  not  believe  that  this 
precludes  more  than  one  award  for  wori^ 
in  a  particular  area.  However,  the 
Agency  has  determined  that,  under  this 
re^gulation,  the  term  of  an  award  made 


under  the  Act  may  not  exceed  four 
years.  Grantees  may  reapply  at  the  end 
of  the  grant  period. 

fl.  Tribal  Share 

Neither  the  statute  nor  this  regulation 
requires  that  a  tribe  provide  any  share 
of  project  costs.  However,  in  the  absence 
of  specific  statutory  authority,  funds 
provided  under  this  program  may  not  be 
used  as  a  cost  share  for  any  other  federal 
program  (see  40  CFR  31.24(b)(1)). 

V.  Grant  Procedures 

A.  Grant  Application  and  Management 

The  Act  authorizes  EPA.  through  this 
regulation,  to  estabUsh  procedures  for 
this  program.  ThelAgency  concludes 
that  general  assistance  agreements 
should  be  governed  by  the  requirements 
of  40  CFR  part  31.  These  are  standard 
EPA  grant  regulations  that  apply  to 
financial  assistance  to  state  and  local 
governments  and  Indian  tribes.  The 
Agency  believes  it  is  appropriate  to 
apply  these  requirements  in  this 
program  for  two  principal  reasons.  First, 
the  requirements,  whicn  are  not  overly 
burdensome,  are  based  on  a  common 
govenmient-wide  rule  for  administering 
federal  grants.  Second,  these 
requirements  generally  govern  all  other 
EPA  assistance  to  tribes;  if  tribes  are  to 
develop  viable  environmental  programs, 
they  must  have  or  develop  the  abiUty  to 
comply  with  these  requirements. 

AppUcants  must  use  the  "AppUcation 
for  Federal  Assistance:  State  and  Local 
Non-Construction  Programs"  (Standard 
Form  424).  Tribes  receiving  federal 
funds  must  comply  with  0MB  Circular 
A-128  which  implements  the  Single 
Audit  Act  of  1984.  Circular  A-128 
assigns  audit  responsibiUties  based  on 
the  amount  of  federal  funding.  General 
Assistance  agreements  awarded  under 
the  authority  of  42  U.S.C.  4368b  are  not 
subject  to  intergovernmental  review. 

B.  Procurement  Requirements 

As  noted  above,  general  assistance 
agreements  are  subject  to  the  EPA  grant 
regulations  appUcable  to  state  and  local 
governments  and  tribes  at  40  CFR  part 
31.  In  addition,  ordinarily  all 
procurements  under  federal  financial 
assistance  are  subject  to  standard 
procurement  requirements.  However, 
the  Agency  believes  that  these 
requirements  could  prove  to  be 
burdensome  to  some  tribes,  particularly 
those  who  are  just  beginning  to  develop 
capacity.  Although  uniformity  in 
administration  of  federal  financial 
assistance  programs  is  important,  the 
Agency  believes  that  Congress  intended 
that  this  program  be  shaped  flexibly  to 
meet  the  needs  of  tribes  developing 
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envi^(Ji&i«Dtal  mmiagement  programs, 
and  to  ancourage  and  facilitate  tribal 
participation  in  this  program.  For  this 
reason,  for  procurements  of  less  than 
S50.000.  grant  recipients  under  this 
program  will  be  provided  with  specific, 
but  limited  and  controlled,  variation 
from  the  standard  federal  procurement 
requirements  at  40  CFR  part  31.  In 
summary; 

•  For  procxirements  of  SIOOO  or  less, 
the  recipient  need  only  determine  that 
the  costs  are  reasonable.  This  procedure 
is  consistent  with  the  requirements  for 
direct  federal  procurement. 

•  For  purchases  over  SIOOO  and  less 
than  $25,000.  the  small  purchase 
procedures  in  40  CFR  31.36(d)(1)  apply. 

•  For  prooirements  of  525,000  and 
over  but  less  than  $50,000.  the  recipient 
must:  (1)  Solicit  written  bids^proposals 
from  two  or  more  sources;  (2)  provide  a 
complete  description  of  what  the  bid/ 
proposal  must  cover.  (3)  provide  criteria 
for  evaluation  of  bids/proposals;  (4) 
evaluate  all  bids/proposals  objectively; 
and  (5)  notify  all  unsuccessful  bidders/ 
proposers  There  is  no  requirement  to 
formally  announce  the  "request  for  bids/ 
proposals,  and  there  is  no  formal  panel 
for  evaluation  of  the  bids/proposals  for 

i)rocurements  of  $25,000  and  over  but 
ess  than  550.000. 

•  For  procurements  of  $50,000  or 
over,  the  recipient  must  follow  the 
procurement  requirements  in  40  CFR 
31.36. 

These  procurement  requirements  are 
similar  to  the  procurement  requirements 
approved  for  use  by  recipients  of 
Superfund  Technical  Assistance  Grants. 
These  procedures  are  simpler  and  easier 
than  the  standard  requirements,  but  are 
generally  consistent  with  the  common 
rule  and  allow  for  adequate  control, 
including  audits,  over  procurements 
under  these  grants. 

VI.  Executive  Order  Clearance 

Under  Executive  Order  E.0. 12291. 
EPA  must  judge  whether  a  new 
regulation  is  "major"  and  therefore 
subject  to  the  requirement  of  a 
Regulatory  Imp>act  Analysis.  This 
regulation  does  not  satisfy  any  of  the 
criteria  the  Executive  Order  specifies  for 
a  major  rulemaking  and  therefore  is  not 
subject  to  a  Re^latory  Impact  Analysis. 

This  Regulation  was  submitted  to 
0MB  for  review  as  required  by  E.O. 
12291  and  cleared  under  E.O.  12866. 

Vn.  Regulatory  Flexibility  Act 

EPA  did  not  develop  a  Regulatory 
Flexibility  Analysis  for  this  grant 
regulation  because  it  is  exempt  from 
notice  and  comment  rulemaking  under 
section  553ia)(2)  of  the  APA  (5  U.S.C. 
553(a)(2)).  and  therefore  is  not  subject  to 


the  analytical  requirements  of  sections 
603  and  604  of  the  Regulatory 
FlexilHlity  Act  (5  U.S.C.  603  and  604). 

Vm.  Paperwork  Reduction  Act 

The  proposed  regulation  contains  no 
new  or  additional  information 
collection  activities  and.  therefore,  no 
information  collection  request  (ICR)  will 
be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  in  compliance  with  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq. 

The  information  collection  activities 
associated  with  the  administrative 
requirements  of  assistance  programs 
have  already  been  approved  under  the 
provisions  of  the  Papervvork  Reduction 
Act  at  44  U.S.C.  3501  et  seq  and  have 
been  assigned  OMB  control  number 
2030-0020. 

The  collection  of  information 
associated  with  the  admmistrative 
requirements  of  assistance  programs  is 
estimated  to  have  a  public  reporung 
burden  averaging  29  hours  per  response 
and  to  require  3  hours  per  recordkeeper 
annually.  This  includes  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
coUection  of  information,  including 
suggestions  for  reducing  this  burden  to 
Chief,  Informaticm  Policy  Branch  (PM- 
223Y);  U.S.  Environmental  Protection 
Agency;  401  M  Street.  S\V..  Washington. 
DC  20460;  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office,  ot Management  and  Budget, 
Wa^ngton.  DC  2d503 ,  marked 
"Attention:  Desk  Officer  for  EPA." 

List  of  Subjects  in  40  CFR  Pari  35 

Environmental  protection.  Grant 
programs-environmental  protection, 
(kant  programs-Indians.  Lidians. 
Reporting  and  recordkeeping 

requirements. 

Dated:  November  19, 1993. 
Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  EPA  is  amending  40  CFR  part 
35  as  set  forth  below: 

PART  35— STATE  AND  LOCAL 
ASSISTAHCE 

1.  The  authority  citation  for  part  35  is 
revised  to  read  as  follows: 

Authority:  42  U-S.C.  4368b. 


2.  Part  35  IS  amended  by  adding 
subpart  Q  c(»isi8Ung  of  §§  35.10000 
through  35.10035  to  read  as  follows: 

Subpart  a— General  Aasiatanee  Granta  to 
Indian  Tribes 

Sec. 

35.10000  Authority 

35.10005  Purpose  and  scope. 

35.10010  Defiaitions. 

35  10015  Eligible  recipients. 

35.10020  Eligible  activities. 

35.10025  Limitatrans. 

35.10030  Grant  management. 

35.10035  Procuiemeot  under  general 
assistance  agreements. 

Subpart  Q — General  Assistar>ce  Grants 
to  Indian  Tribes 

§35.10000    AuthorHy. 

This  subpart  is  issued  under  the 
Indian  Environmental  General 
Assistance  Program  Act  of  1992  ("the 
Act").  42  U.S.C.  4368b. 

S  35.10005    Purpose  and  scope. 

(a)  This  subpart  codifies  requirements 
for  administering  general  assistance 
grants  to  Indian  tribal  governments  and 
intertribal  consortia  to  build  capacity  to 
administer  environmental  regulatory 
programson  Indian  lands. 

(b)  40  CFR  part  31,  "Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments,"  establishes 
consistency  and  ixniformity  among 
Federal  agencies  in  the  administration 
of  grants  and  cooperative  agreements  to 
State,  local,  and  hidian  Tribal 
governments.  This  subpart  supplements 
the  requirements  contained  in  40  CFR 
part  31.  including  its  provisions  for 
accounting,  auditing,  evaluating,  and 
reviewing  any  programs  or  activities 
funded  in  whole  or  in  part  by  an  EPA 
grant.  • 

f  35.10010   belinitions. 

(a)  Indian  tiibol  government.  Any 
Indian  tribe,  band,  nation,  or  other 
organized  group  or  community, 
includmg  any  Alaska  Native  village  or 
regional  or  village  corporation  (as 
defined  in.  or  established  pursuant  to. 
the  Alaska  Native  Gaims  Settlement  Act 
(43  U.S.C.  1601,  et  seq.)],  which  is 
recognized  by  the  United  States 
Department  of  the  Interior  as  eligible  for 
the  special  services  provided  by  the 
United  States  to  Indians  because  of  their 
status  as  Indians. 

(b)  Intertribal  Consortia  or  Intertribal 
Consortium.  A  partnership  between  two 
or  more  Indian  tribal  governments 
authorized  by  the  governing  bodies  of 
those  tribes  to  apply  for  and  receive 
assistance  under  this  program. 

|c)  General  assistance.  Financial 
assistance  provided  under  this  program 
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to  Indian  tribal  governments  or  to  an 
Intertribal  consortia  or  consortium  to 
fcover  the  costs  of  planning,  developing, 
and  establishing  the  capability  to 
Implement  environmental  protection 
programs  on  Indian  lands.  General 
assistance  may  be  provided  through 
either  a  grant  or  a  cooperative  agreement 
In  accordance  with  the  Federal  Grant 

Fd  Cooperative  Agreement  Act,  31 
S.C.  6301  ef  seq. 

ft35.10015    Eligible  rw;ipients. 

The  following  entities  are  eligible  to 
receive  financial  assistance  under  this 
program: 

(a)  An  Indian  tribal  government. 

fb)  An  intertribal  consortium  or 
:onsortia. 

f  35.1 0020    Eligible  activities. 

(a)  Activities  eligible  for  funding 
inder  this  program  are  those  for 
planning,  developing,  and  establishing 
Lapabihty  to  implement  environmental 
protection  programs,  including  solid 
md  hazardous  waste  programs. 

(b)  Alaska  Native  village  corporations 
md  regional  corporations  are  not 
eligible  to  receive  general  assistance  for 
fcapacity-building  to  develop  regulatory 
programs. 

^35.10025    Limitations. 

I   Financial  assistance  provided  under 
^is  program  is  subject  to  the  follovWng 
erms  and  limitations: 

(a)  No  initial  grant  provided  under 
is  program  for  a  fiscal  year  shall  be  for 

amount  less  than  $75,000.  A  grant 
endment  may  be  for  an  amount  less 
than  $75,000. 

(b)  No  single  grant  awarded  under  this 
program  may  be  for  an  amount 
exceeding  ten  percent  of  total  annual 
funds  appropriated  under  section  11(h) 

!f  the  Act 
(c)  Awards  made  pursuant  to  this 
ection  shall  remain  available  until 
Expended  within  the  term  of  the  award. 
The  term  of  an  award  may  exceed  one 
year,  but  may  not  exceed  four  years. 
I  (d)  No  award  under  this  program  shall 
result  in  reduction  of  total  EPA  grants 
lor  environmental  programs  to  the 
Recipient.  Receipt  of  fmids  under  this 
program  shall  not  preclude  an  eligible 
Indian  tribal  government  or  intertribal 
Consortium  from  receiving  individual 
program  or  project-specific  grants  or 
Cooperative  agreements.  Funds  provided 
Under  this  program  may  be  used  to 
supplement  other  funds  provided  by 


EPA  through  individual  program  or 
project-specific  grants  or  cooperative 
agreements. 

S  35. 1 0030    Grant  management 

Procedures  for  accounting,  auditing, 
evaluating,  and  reviewing  any  programs 
or  activities  fimded  in  whole  or  in  part 
for  a  general  assistance  grant  under  this 
program  shall  be  governed  by 
regulations  at  40  CFR  part  31. 

§  35.1 0035    Procurement  under  general 
assistance  agreements. 

Procurement  of  goods  or  ser\'ices  by 
recipients  funded  under  this  program 
shall  be  governed  by  the  following 
requirements. 

(a)  Competition  To  the  extent 
permitted  by  25  U.S.C.  450e(b). 

(1)  The  recipient  must  pronde 
maximum  open  and  free  competition. 

(2)  Recipients  must  not  unduly 
restrict  or  eUmlnate  competition 

fb)  Documentation.  Recipients  must 
doCTiment  all  procuremenr  activities 
with  written  records  that  funush 
reasons  for  decisions. 

(c)  Cost. 

(1)  The  recipient  must  determme  that 
all  costs  are  reasonable. 

(2)  The  recipient  must  comply  with 
the  cost  and  price  analysis  requirements 
in  40  CFR  31.36(0. 

(d)  Debarment.  Recipients  and 
contractors  must  not  make  any  contract 
at  any  time  to  anyone  who  is  on  the 
"List  of  Parties  Excluded  from  Federal 
Procurement  or  Nonprocurement 
Programs." 

(e)  Recipient  Responsibility. 

(1)  The  recipient  is  responsible  for  the 
settlement  and  setisfactory  completion 
of  all  contractual  and  administrative 
issues  arising  out  of  contracts  entered 
into  under  a  grant. 

(2)  The  recipient  must  ensure  that  all 
contractors  perform  in  accordance  with 
the  terms  and  conditions  of  the  contract. 

(f)  Responsible  contractors.  The 
recipient  shall  award  contracts  only  to 
responsible  contractors  that  possess  the 
potential  ability  to  perform  successfully 
under  the  terms  and  conditions  of  a 
proposed  contract. 

(g)  Disadvantaged  business 
enterprises.  The  recipient  shall  comply 
with  the  "Small.  Minority.  Women's 
and  Labor  Surplus  Area  Business" 
requirements  in  40  CFR  31.36(e). 

(h)  Illegal  contracts.  Recipients  may 
not  award  cost-plus-percentage-of-cost 


or  percentage-of-construction-cost 
contracts. 

(i)  Contract  provisions.  The  recipient 
must  include  the  following  provisions 
in  each  contract: 

(1)  Statement  of  work, 

(2)  Schedule  for  performance: 

(3)  Ehie  dates  for  dehverables; 

(4)  Total  cost  of  the  contract; 

(5)  Payment  provisions;  and 

(6)  The  following  clauses  from  40  CFR 
33.1030,  "Model  contract  clauses"; 

(i)  Supersession; 

(iU  Privity  of  Contraa; 

(iii)  Termination: 

(iv)  Remedies, 

(v)  Audit,  Access  to  Records. 

(vi)  Covenant  Against  Contingent 
Fees; 

(vii)  Gratuities; 

(viii)  Responsibility  of  the  Contractor: 
and 

(ix)  Final  Payment. 

(j)  Subcontractmg  A  contractor  must 
comply  with  the  followmg  provisions  m 
Its  award  of  subcontracts  (these 
requirements  do  not  apply  to 
subcontractors  for  the  supply  of 
materials  to  produce  equipment, 
materials,  and  subcontracts  for  catalog, 
off-the-shelf,  or  manufactured  items): 

(1)  Section  35.10035(b) 
Documentation; 

(2)  Section  35.10035(c)  Cost; 

(3)  Section  35.10035(d)  Debarment: 

(4)  Section  35.10035(f)  Responsible 
contractor; 

(5)  Section  35.10035(g)  Disadvantaged 
business  enterprises; 

(6)  Section  35.10035(h)  Illegal 
contracts;  and 

(7)  Section  35.10035(1)  Contract 
pronsions. 

(k)  Bid  protests.  The  recipient  must 
establish  a  procedure  for  resolving 
protests  which  complies  with  the 
pronsions  of  40  CFR  31.36(b)(12). 

(1)  Procurement.  Recipients  shall  not 
divide  any  procurements  into  smaller 
parts  to  get  under  any  dollar  limit. 

(1)  If  the  aggregate  amount  of  the 
purchase  is  51000  or  less,  the  recipient 
may  make  the  purchase  as  long  as  the 
recipient  demonstrates  that  the  price  is 
reasonable. 

(2)  If  the  aggregate  amount  of  the 
proposed  contract  is  over  SIOOO  but  less 
than  $25,000.  the  recipient  must  obtain 
and  document  oral  or  uTitten  price 
quotations  from  txvo  or  more  qualified 
sources. 
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(3)  If  the  aggregate  amount  of  the 
propo^df contract  is  525,000  and  over 
out  less  than  550,000,  the  recipient 
must: 

(i)  Solicit  uTftten  bids/proposals  from 
two  or  more  sources  who  are  willing 
and  able  to  do  the  work; 

(ii)  Provide  to  potential  sources  a 
clear  and  accurate  description  of  the 
work  to  be  performed: 


(iii)  Provide  the  criteria  the  recipient 
will  use  to  evaluate  bids/proposals; 

(iv)  Objectively  evaluate  afl  bids/ 
proposals  submitted;  and 

(v)  Notify  all  unsuccessful  bidders/ 
proposers. 

(4)  Iflhe  aggregate  amount  of  the 
proposed  contract  is  550,000  or  over, 
the  recipient  must  follow  the 
procurement  rules  in  40  CFR  31.36. 


(m)  Non-competitive  procurements 
The  recipient  shall  comply  with  the 
non-competitive  procurement 
requirements  in  40  CFR  31.36(d)(4). 

[FR  Doc  93-29506  Filed  12-1-93;  845  am) 

BILUNC  CODE  65«0-50-P 


Thursday 
December  2,  1993 


Part  VI 


The  President 


Proclamation  6632~Worid  AIDS  Day, 
1993 


63883 


^A 


Federal  Register 
Vol.  58,  No.  230 

Thursday.  December  2.  1993 


Title  3— 

The  President 


Presidential  Documents 


Proclamation  6632  of  November  30,  1993 
World  AIDS  Day,  1993 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

AIDS  and  HTV  disease  have  cut  short  the  lives  of  many  Americans  who 
had  so  much  to  contribute.  They  have  plagued  our  sons  and  daughters, 
our  mothers  and  fathers,  our  brothers  and  sisters,  anrf  our  friends  and 
co-workers.  The  devastating  effects  of  AIDS  have  touched  all  of  us.  More 
than  one  million  of  our  fellow  citizens  are  infected  with  HIV,  the  virus 
that  causes  AIDS.  Since  January  1981,  more  than  340,000  Americans  have 
developed  AIDS,  and  more  than  200,000  have  died  from  complications 
resulting  from  AIDS. 

On  this  World  AIDS  Day.  we  recognize  and  are  humbled  by  the  global 
impact  of  HIV  disease.  The  World  Health  Organization  estimates  that  more 
than  14  million  people  worldwide  are  infected  writh  HTV  and  that  more 
than  2.5  million  have  developed  AIDS.  By  the  end  of  this  century,  more 
than  30  million  people  will  have  been  infected  with  HIV  and.  of  those, 
more  than  10  million  adults  will  have  developed  AIDS. 

The  extent  of  HTV  infection  is  overwhelming,  but  we  must  not  allow  ourselves 
to  despair  in  the  face  of  these  daunting  statistics.  Instead,  we  must  accelerate 
our  efforts  to  find  effective  treatments,  a  vaccine,  and  an  eventual  cure 
for  this  scourge  that  haunts  us. 

This  Administration  has  undertaken  a  new  commitment  to  AIDS  research 
and  prevention  and  to  the  development  of  improved  care  and  treatment 
for  those  with  HIV  disease.  Through  the  strengthened  Office  of  AIDS  Research 
at  the  National  Institutes  of  Health,  we  are  increasing  our  efforts  to  improve 
treatments  and  working  more  effectively  to  find  a  cure  for  HIV  and  AIDS. 

State  goverrmients  and  public  health  officials  across  our  Nation  have  mobi- 
lized to  educate  the  public  and  address  the  needs,  not  only  of  persons 
with  AIDS,  but  also  of  their  families  and  loved  ones.  Community-based 
organizations  throughout  the  country  have  provided  education,  care  pro- 
grams, and  support  to  those  coping  vdth  HIV  and  their  families.  Volunteers 
across  America,  members  of  local  service  organizations,  church  groups,  gay 
and  lesbian  service  organizations,  and  thousands  of  individuals  have  heard 
the  summons  to  action  and  have  given  selflessly  of  their  time  and  energ)-. 
Those  who  labor  to  hasten  the  end  of  this  terrible  epidemic  deserve  our 
deep  appreciation  and  admiration. 

Education  is  our  most  effective  tool  in  preventing  the  spread  of  HTV/AIDS. 
We  need  to  ensure  that  all  Americans  will  protect  Uieir  lives  and  the 
lives  of  their  loved  ones  by  making  safe  and  healthy  choices.  Government 
alone  caimot  solve  this  crisis.  We  all  must  look  deep  within  our  souls 
to  find  the  compassion,  the  values,  the  spirit,  and  the  commitment  that 
will  allow  us  to  conquer  this  modern-day  plague. 


63884      Federal  Register  /  Vol.  58,  No.  230  /  Thursday,  December  2.  1993  /  Presidential  Documents 


^^ 


IFR  Doc.  93-29707 
Filed  12-1-93:  11:01  un) 
Billing  code  319S-01-P 


I  call  upon  every  American  to  join  in  the  effort  to  fight  the  spread  of 
HIV  and  to  treat  those  living  with  HIV  with  dignity  and  respect.  We  all 
hope  and  pray  for  the  day  when  we  discover  a  cure  and  a  preventive 
vaccine.  Until  that  day — which  I  know  will  come — we  all  must  work  together, 
strengthen  our  resolve  to  marshal  the  resources  necessary  to  end  the  epi- 
demic, and  increase  our  compassion  for  those  who  need  our  help  in  their 
struggle  against  HIV  disease. 

NOW.  THEREFORE.  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  December  1,  1993,  as 
World  AIDS  Day,  and  I  invite  the  Governors  of  the  States,  the  Commonwealth 
of  Puerto  Rico,  officials  of  other  territories  subject  to  the  jurisdiction  of 
the  United  States,  and  the  American  people  to  join  me  in  reaffirming  our 
commitment  to  combatting  HIV/ AIDS  and  to  helping  those  living  with  this 
disease. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  thirtieth  day 
of  November,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-three, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  eighteenth. 


O^JllU^X«^AV\<PtW*n^XA 


EditoriAl  note:  For  the  President's  remarks  while  visiting  AIDS  patients  at  Georgetown  University 
Medical  Center,  see  issue  48  of  the  Weekly  Compilation  of  Presidential  Documents. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  havtng  general 
applicability  and  legal  effect  most  of  which 
are  iceyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sotd  by 
the  Superintendent  of  DocunDents.  Prices  of 
new  booi<s  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  92-ASW-40] 

Revision  of  Class  D  Airspace: 
Roswell,  NM 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  revises  the  Class 
D  airspace  at  Roswell,  New  Mexico.  The 
Very  High  Frequency  Omnidirectional 
Range  (VOR)  standard  instrument 
approach  procedure  (SLAP)  for  the 
VOR-A  approach,  utilizing  the  nhisiim 
Very  High  Frequency  Omnidirectional 
Range/Tactical  Air  Navigation 
(VORTAC),  has  been  amended.  The 
intent  of  this  action  is  to  provide 
controlled  airspace  extending  upward 
from  the  surface  to  contain  instrument 
flight  rules  (IFR)  operations  for  aircraft 
executing  the  approach  at  Roswell 
Industrial  Air  Clenter,  Roswell,  NM. 
EFFECnvi  DATE:  0901  UTC,  March  3, 
1994. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Joe  Chaney,  System  Management 
Branch,  Air  Traffic  Division,  Southwest 
Region,  Department  of  Transportation, 
Federal  Aviation  Administration,  Fort 
Worth.  TX  76193-0530,  telephone  817- 
624-5531. 

SUPPLEMENTARY  INFORMATKM: 

History 

On  March  1, 1993,  a  proposal  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  revise 
the  control  zone  at  Roswell,  New 
Mexico,  was  pubUshed  in  the  Federal 
Register  (58  FR  11801).  A  recent  review 
of  the  VOR-A  SIAP,  indicated  that  an 
adjustment  to  the  control  zone  was 
needed  to  completely  contain 


operations  within  controlled  airspace. 
Airspace  reclassification,  effective 
September  16, 1993,  has  discontinued 
the  use  of  the  term  "control  zone"  and, 
for  controlled  airspace  at  an  airport  with 
an  operating  control  tower,  replaced  it 
with  the  designation  "Class  D  airspace." 
The  intent  of  this  action  is  to  provide 
Class  D  airspace  for  the  VOR-A  SIAP  at 
Roswell  Industrial  Air  Center,  Roswell, 
NM. 

Interested  persons  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Since  the  proposed  rule 
was  published,  the  Roswell  VORTAC 
has  been  renamed  Chisum  VORTAC. 
Other  than  those  changes  in 
terminology,  this  amendment  is  the 
same  as  that  proposed  in  the  notice. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datimi  83.  Class  D  airspace  designations 
are  published  in  Paragraph  5000  of  FAA 
Order  7400.9A  dates  June  17, 1993,  and 
effective  September  16, 1993,  which  is 
incorporated  by  reference  in  CFR  71.1 
(58  FR  36298  July  6, 1993). 

The  Class  D  airspace  designations 
listed  in  this  doounent  will  be 
published  subsequently  in  the  order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  revises 
Class  D  airspace  at  Roswell,  New 
Mexico,  to  provide  controlled  airspace 
for  aircraft  executing  the  VOR-A  SIAP 
into  the  Roswell  Industrial  Air  Center. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  estabUshed 
body  of  technical  regulations  that  need 
frequent  and  routine  amendments  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "significant 
regulatory  action"  imder  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979):  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  FlexibiUty  Act. 


List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  r^ad  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1%3  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A, 
Airspace  Designations  and  Reporting 
Points,  dated  Jime  17, 1993,  and 
effective  September  16, 1993,  is 
amended  as  follows: 

Paragraph  5000:  General 


ASW  NM  D  RosweU,  NM  [Revise] 

Roswell  Industrial  Air  Center,  NM 

(lat.  33*J8'05''  N.,  long.  104''31'50"  W.) 
Chisum  VORTAC 
(lat.  33'*20'15"N.,  long.  104''37'17"  W.) 
That  airspace  extending  upward  from  the 
sur&ce  to  and  including  6200  feet  MSL 
within  a  5-mile  radius  of  Roswell  Industrial 
Air  Center  and  within  3.7  miles  each  side  of 
the  Chisum  VORTAC  290°  radial  extending 
from  the  5.0-mile  radius  to  14.8  miles 
northwest  of  the  airport 

Issued  in  Fort  Worth,  TX,  on  November  19, 
1993. 

Larry  L  Craig, 

Manager,  Air  Traffic  Division,  Southwest 
Region. 

[FR  Doc.  93-29594  Piled  12-2-93;  8:45  am] 

BiLUNG  CODE  4»1»-1S-M 


14  CFh  Part  71 

[Airspace  Docket  No.  92-ASW-41] 

Revision  of  Class  E  Airspace;  Roswell, 
NM 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  revises  the  Class 
E  airspace  at  Roswell,  NM.  The  Very 
High  Frequency  Omnidirectional  Range 
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(Vdhf  standard  instrument  approach 
procedure  (SIAP)  for  the  VOR-A 
approach,  utihzing  the  Chisum  Very 
High  Frequency  Omnidirectional  Range/ 
Tactical  Air  Navigation  (VORTAC).  has 
been  amended.  The  intent  of  this  action 
is  to  provide  controlled  airspace 
extending  upward  from  700  feet  above 
the  ground  level  (AGL),  a  transition 
area,  to  contain  instrument  flight  rules 
(IFR)  operations  for  aircraft  executing 
the  approach  at  Roswell  Industrial  Air 
Center.  Roswell.  MM. 
EFFECTIVE  DATE:  0901  u.t.c.  March  3, 
1994. 

FOR  FURTHER  INFORMATKW  CONTACT: 
Joe  Chaney,  System  Management 
Branch,  Air  Traffic  Division.  Southwest 
Region,  Department  of  Transportation, 
Federal  Aviation  Administration.  Fort 
Worth.  TX  76193-0530.  telephone  817- 
624-5531. 

SUPPLEMENTARY  INFORMATION: 
History 

On  March  1. 1993.  a  proposal  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  revise 
the  transition  area  for  the  VOR-A 
standard  instrument  approach 
procedure  (SIAP)  at  Roswell.  NM.  was 
published  in  the  Federal  Register  (58 
FR  11803).  The  action  proposed  to 
revise  the  transition  area,  controlled 
airspace  extending  upward  from  700 
feet  AGL.  to  contain  instrument  flight 
rules  (IFR)  operations  in  controlled 
airspace  during  portions  of  the  terminal 
operation  and  while  transitioning 
between  the  enroute  and  terminal 
environments.  Airspace  reclassification, 
effective  September  16. 1993.  has 
discontinued  the  use  of  the  term 
"transition  area."  Airspace  extending 
upward  from  700  feet  or  more  above 
ground  level  is  now  Class  E  airspace. 
Interested  persons  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Since  the  proposed  rule 
was  published  the  Roswell  VORTAC 
has  been  renamed  Chisum  VORTAC. 
Other  than  those  changes  in 
terminology,  this  amendment  is  the 
same  as  that  proposed  in  the  notice. 
The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83. 

Class  E  airspace  designations  for 
airspace  area  extending  upward  from 
700  feet  or  more  above  ground  level  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9A  dated  Jime  17, 1993.  and 
effective  September  16. 1993.  which  is 
incorporated  by  reference  in  14  CFR 
/l.l  (58  FR  36298;  July  6, 1993).  The 


Class  E  airspace  designation  listed  in 
this  document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  revises  the 
Class  E  airspace  at  Roswell.  NM.  to 
provide  controlled  airspace  extending 
upward  from  700  feet  AGL  for  aircraft 
executing  the  VOR-A  SIAP  into  the 
Roswell  Industrial  Air  Center. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  estabUshed 
body  of  technical  regulations  that  need 
frequent  and  routine  amendments  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "significant 
regulatory  action"  imder  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26. 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— (AMENDED] 

1,  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a), 
1510;  E.0. 10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp..  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

S71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A. 
Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993,  and 
effective  September  16, 1993,  is 
amended  as  follows: 

Paragraph  6005:  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


radius  of  Roswell  Industrial  Air  Center  and 
within  4  miles  each  side  of  the  Roswell 
VORTAC  290*  radial  extending  from  the 
12.7-miIe  radius  to  23.3  miles  northx^rest  of 
the  airport. 

Issued  in  Fort  Worth,  TX,  on  November  19, 
1993. 

Larry  L.  Craig, 

Manager,  Air  Traffic  Division,  Southwest 
Region. 

(FR  Doc.  93-29592  Filed  12-2-93;  8:45  ami 
nUJNQ  COOE  MIO-IS-H 


ASW  NM  E5  Roswell.  NM  (Revised) 

Roswell  Industrial  Air  Center,  NM 
(lat.  3''18'05'T^.,  long.  104''31'50"W.) 

Chisum  VORTAC 
(lat.  33"'20'15"N..  long.  104''37'17"W.) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  a  12.7-mile 


14  CFR  Part  71 

[Airspace  Docket  Na  92-ASW-21] 

Revocation  of  Class  E  Airspace: 
Rosanky,  TX 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  action  revokes  the  Class 
E  airspace  at  Rosanky.  TX.  The 
cancellation  of  the  Nondirectional  Radio 
Beacon  (NDB)  Runway  (RWY)  10 
special  instrument  approach  procedure 
(SIAP)  serving  the  Double  D  Ranch 
Airport  has  made  control  of  this 
airspace  for  instrument  flight  rules  (IFR) 
operations  unnecessary.  The  intent  of 
this  action  is  to  revoke  the  controlled 
airspace  extending  upward  from  700 
feet  above  ground  level  (AGL)  since  it  is 
no  longer  needed  to  contain  IFR 
operations  at  this  location. 
EFFECTIVE  DATE:  0901  u.t.c.  March  3, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Joe 
Chaney,  System  Management  Branch, 
Air  Traffic  Division,  Southwest  Region, 
Department  of  Transportation,  Federal 
Aviation  Administration,  Fort  Worth, 
TX  76193-0530.  telephone  817-624- 
5531. 

SUPPLEMENTARY  INFORMATION: 

History 

On  April  5. 1993,  the  FAA  proposed 
to  amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  revoke 
a  transition  area  at  Rosanky.  TX  (58  FR 
17542).  The  cancellation  of  the  NDB 
RWY  10  SIAP  serving  the  Double  D 
Ranch  Airport  has  made  control  of  this 
airspace  unnecessary.  The  action 
revokes  controlled  airspace  extending 
upward  from  700  feet  AGL  that  is  no 
longer  needed  to  contain  IFR  operations 
at  this  location.  Airspace 
reclassification,  effective  September  1 6, 
1993,  has  discontinued  the  use  of  the 
term  "transition  area."  Airspace 
extending  upward  from  700  feet  or  more 
above  groimd  level  is  now  Class  E 


Federal  Register  /  Vol.  58,  No.  231  /  Friday,  December  3,  1993  /  Rules  and  Reguladons       63887 


airspace.  Concurrently  with  this  action, 
the  Double  D  Ranch  Airport  will  be 
changed  from  IFR  operations  to  visual 
flight  rule  (VFR)  operations  only. 
1 1  Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Other  than  that  change  in 
terminology,  this  amendment  is  the 
same  as  that  proposed  in  the  notice. 
I  Class  E  airspace  designations  for 
ijirspace  areas  extending  upward  from 
^00  feet  or  more  above  groimd  level  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9A  dated  June  17, 1993,  and 
effective  September  16, 1993, ^hich  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6, 1993).  The 
Class  E  airspace  designation  listed  in 
this  document  will  be  removed  from  the 
Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  revokes 
(he  Class  E  airspace  at  Rosanky,  TX,  that 
previously  provided  controlled  airspace 
from  700  feet  AGL,  a  transition  area,  for 
aircraft  executing  the  NDB  RWY  10 
SIAP  into  the  Double  D  Ranch  Airport 
is  no  longer  needed. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  that  need 
frequent  and  routine  amendments  to 
keep  them  operationally  current.  It, 
^erefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
tule"  under  DOT  Regulatory  PoUcies 
knd  Procedures  (44  FR  11034;  February 
^6, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
'  e  anticipated  impact  is  so  minimal. 

ince  this  is  a  routine  matter  that  will 
mly  affect  air  traffic  procedures  and  air 

avigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 


1963  Comp.  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993,  and 
effective  September  16, 1993,  is 
amended  as  follows: 

Paragraph  6005:  QassE  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth 


ist  of  Subjects  in  14  CFR  Part  71 


L 

!    Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
JFederal  Aviation  Administration 
lamends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

'    Authority:  49  U.S.C  app.  1348(a),  1354(a), 
1510;  E.G.  10854,  24  FR  9565,  3  CFR.  1959- 


ASW  TX  E  El  Dorado,  TX  (Removedl 

Issued  in  Fort  Worth,  TX,  on  November  19, 
1993. 

Larry  L.  Craig, 

Manager,  Air  Traffic  Division,  Southwest 
Region. 

[FR  Doc.  93-29589  Filed  12-2-93;  8:45  am) 
BlUiNQ  COOE  4910-1S-M 


DEPARTMENT  OF  HEALTH  AKIO 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Part  416 

[Regulation  No.  16] 
PIN  0960-AC97 

Exclusion  From  Income  of  Gifts  of 
Commercial  Transportation  Tickets 
Under  the  Supplemental  Security 
Income  Program 

AGENCY:  Social  Security  Administration, 

HHS. 

action:  Final  rule. 

SUMMARY:  This  final  rule  implements 
section  8011  of  the  Omnibus  Budget 
RecondUation  Act  of  1989  (OBRA 
1989).  The  rule  provides  that  effective 
March  1, 1990,  for  purposes  of 
determining  eligibility  or  benefit 
amoimt  imder  the  supplemental 
security  income  (SSI)  program,  the 
countable  income  of  an  individual  shall 
not  include  the  value  of  any  commercial 
transportation  ticket  for  travel  by  such 
individual  (or  spouse)  among  the  50 
States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  Guam,  American  Samoa, 
and  the  Northern  Mariana  Islands, 
which  is  received  as  a  gift  by  such 
individual  (or  such  spouse)  and  is  not 
converted  to  cash.  Under  this  rule  the 
income  exclusion  will  apply  to  tickets 
received  by  eligible  individuals  or  their 
eligible  spouses  as  well  as  by  ineligible 
parents  and  ineUgible  spouses  from 
whom  income  may  be  deemed  to  the 
eligible  individuals. 


EFFECTIVE  DATE:  This  rule  is  effective  on 
December  3, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Irving  Darrow,  Esq.,  Legal  Assistant, 
Office  of  Regulations,  Social  Security 
Administration,  6401  Security 
Boulevard,  Baltimore,  MD  21235,  (410) 
966-0512. 

SUPPLEMENTARY  INFORMATION:  For 
purposes  of  the  SSI  program,  income  is 
defined  at  §  416.1102  to  mean  anything 
that  is  received  in  cash  or  in  kind  which 
can  be  used  to  meet  an  individual's 
needs  for  food,  clothing,  or  shelter.  Prior 
to  the  enactment  of  section  8011  of 
Pubhc  Law  101-239,  if  an  eligible 
individual  received  a  transportation 
ticket  for  domestic  travel  as  a  gift  and 
could  convert  that  ticket  to  cash  to  be 
used  to  meet  food,  clothing,  or  sheUer 
needs,  we  would  consider  the  surrender 
value  as  unearned  income  to  the 
individual  and  reduce  his  or  her  SSI 
benefit  accordingly. 

Section  8011  of  Public  Law  101-239. 
effective  March  1, 1990,  amended 
section  1612(b)  of  the  Social  Security 
Act  by  adding  paragraph  (15).  This 
paragraph  provides  for  the  exclusion 
from  income  of  the  value  of  any 
commercial  transportation  ticket  for 
travel  by  an  eligible  individual  (or 
spouse)  among  the  50  States,  the  District 
of  Columbia,  me  Commonwealth  of 
Puerto  Rico,  the  Virgin  Islands.  Guam, 
American  Samoa,  and  the  Northern 
Mariana  Islands,  The  exclusion  applies 
if  the  ticket  is  received  as  a  gift  by  the 
individual  (or  spouse)  and  is  not 
converted  to  cash.  This  regulation, 
which  implements  section  8011  of 
PubUc  Law  101-239,  applies  the  income 
exclusion  when  the  gift  of 
transportation  tickets  is  received  by  the 
eligible  individual  or  his  or  her  eligible 
spouse  {§416.1124(c)(16)).  It  also 
applies  when  such  tickets  are  received 
by  the  ineligible  spouse  of  an  eligible 
individual  or  the  inehgible  parent  of  an 
eligible  individual  who  is  a  child,  in 
order  that  the  deeming  rules  not  reduce 
the  SSI  payment  of,  or  render  ineligible, 
the  individual  or  child 
(§  416.1161(a)(19)).  Not  to  apply  the 
income  exclusion  in  such  cases  could 
negate  the  beneficial  effect  of  section 
8011  for  certain  individuals  hving  with 
their  ineligible  spouses  and  children 
living  with  their  ineligible  parents. 
The  regulation  also  provides  that 
when  a  commercial  transportation  ticket 
excluded  under  section  8011  of  Public 
Law  101-239  is  cashed,  the  cash 
received  is  income  in  the  month  of 
receipt.  This  policy  is  consistent  with 
the  express  terms  of  section  8011  that 
the  value  of  such  a  ticket  be  excluded 
from  income  if  "not  converted  to  cash." 
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Thusr^^ten  a  commercial  transportation 
ticket  is  converted  to  cash,  the  exclusion 
ceases  to  apply  and  the  cash  is  counted 
as  income  in  the  month  of  conversion. 

We  are  also  amending  §  416.1140(a)(1) 
to  correct  a  regulatory  reference 
contained  therein. 

This  regulation  was  published  in  the 
Federal  Register  as  a  notice  of  proposed 
rulemaking  (NPRM)  on  September  24. 
1992  (57  FR  44146).  A  60-day  comment 
period  was  provided.  The  comment 
period  ended  on  November  23, 1992.  No 
comments  were  received.  The  NPRM, 
among  other  changes,  would  have 
added  a  new  paragraph  (c)(15)  to 
§416.1124.  Since  a  paragraph  (c)(15) 
has  been  promulgated  with  respect  to 
another  exclusion,  the  material 
designated  as  paragraph  (c)(15)  in  the 
NPRM  will  be  designated  as  paragraph 
(c)(16)  in  the  final  regulation.  With  this 
change,  the  proposed  regulation  is 
adopted. 

Regulatory  Procedures 

Executive  Order  No.  12291 

The  Secretary  has  determined  that 
this  is  not  a  major  rule  under  Executive 
Order  12291.  since  the  costs  are 
expected  to  be  less  than  $100  million 
and  the  threshold  criteria  for  a  major 
mle  are  not  otherwise  met.  Therefore,  a 
regulatory  impact  analysis  is  not 
required. 

Regulatory  Flexibility  Act 

We  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  will  affect  eligibility  for  SSI 
benefits.  Therefore,  a  regulatory 
flexibility  analysis  as  provided  in  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
through  612,  is  not  required. 

Paperwork  Reduction  Act 

This  regulation  does  not  impose 
reporting  and  recordkeeping 
requirements  necessitating  clearance  by 
the  Office  of  Management  and  Budget. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.807,  Supplemental  Security 
Income.) 

List  of  Subjects  in  20  CFR  Part  416 

Administrative  practice  and 
procedure.  Aged,  Blind,  Disability 
benefits,  Public  assistance  programs. 
Reporting  and  recordkeeping 
requirements.  Supplemental  Security 
Income  (SSI). 


Dated:  August  6. 1993. 
Lawrmce  H.  ThompMn. 

Principal  Deputy  Commissioner  of  Social 
Security. 

Approved:  September  22, 1993. 
Donna  E.  ShaUla, 
Secretary  of  Health  and  Human  Services. 

Part  416  of  title  20  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART41&-{AMENDED] 

1.  The  authority  citation  for  subpart  K 
of  part  416  continues  to  read  as  follows: 

Authority:  Sees.  1102. 1602, 1611. 1612, 
1613, 1614(f).  1621.  and  1631  of  the  Social 
Security  Act:  42  U.S.C.  1302. 1381a,  1382. 
1382a.  1382b.  1382c(f),  1382J,  and  1383;  sec. 
211  of  Pub.  L.  93-66. 87  Stat.  154. 

2.  In  §  416.1124,  the  word  "and"  at 
the  end  of  paragraph  (c)(13)  is  removed, 
the  period  at  the  end  of  paragraph 
(c)(14)  is  removed  and  replaced  by  a 
semicolon,  the  period  at  the  end  of 
paragraph  (c)(15)  is  removed  and 
replaced  by  ";  and  ",  and  a  new 
paragraph  (c)(16)  is  added  to  read  as 
follows: 

§  416.1 124    Unearned  income  we  do  not 
count 

•  •        •        •        • 

(c)  Other  unearned  income  we  do  not 
count.  We  do  not  count  as  unearned 
income — 

•  •       •        *        • 

(16)  The  value  of  any  commercial 
transportation  ticket,  for  travel  by  you  or 
your  spouse  among  the  50  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  Guam,  American  Samoa, 
and  the  Northern  Mariana  Islands, 
which  is  received  as  a  gift  by  you  or 
your  spouse  and  is  not  converted  to 
cash.  If  such  a  ticket  is  converted  to 
cash,  the  cash  you  receive  is  income  in 
the  month  you  receive  the  cash. 

1416.1140    [Amended] 

3.  In  §  416.1140(a)(1),  the  reference  to 
"§416.1124(c)(10)"  is  revised  to  read 
•*§416.1124(c)(12)." 

4.  In  §  416.1161.  the  word  "or"  at  the 
end  of  paragraph  {a)(14)  is  removed,  the 
periods  at  the  end  of  paragraphs  (a)(17) 
and  (a)(18)  are  replaced  by  semicolons, 
and  a  new  paragraph  (a)(19)  is  added  to 
read  as  follows: 

§  41 6.1 1 61    Income  of  an  Ineligible  spouse, 
ineligible  parent,  and  essential  person  for 
deeming  purposes. 

•        •        •        •        * 

(a)  •  *  • 

(19)  The  value  of  a  commercial 
transportation  ticket  as  described  in 
§  416.1124(c)(16).  However,  if  such  a 


ticket  is  converted  to  cash,  the  cash  is 
income  in  the  month  your  spouse  or 
parent  receives  the  cash. 

•       •       •       •       • 

(FR  Doc.  93-29495  Filed  12-2-93,  8:45  am] 
BILUNQ  CODE  4190-2S-F 


20  CFR  Part  416 

RIN  0960-AD41 

Regulations  No.  16,  Subparts  B,  K  and 
L;  Exclusion  of  Earned  Income  Tax 
Credits  From  Income  and  Resources 

AGENCY:  Social  Security  Administration. 

HHS. 

ACTION:  Final  rules. 


summary:  These  final  regulations 
implement  those  provisions  of  section 
11115  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990  which 
exclude  from  income  under  the 
supplemental  security  income  (SSI) 
program  any  refund  of  Federal  income 
taxes  due  to  the  earned  income  tax 
credit  (EITC)  and  any  advance  EITC 
payments  from  an  employer.  Such 
payments  also  are  excluded  by  section 
11115  from  resources  in  the  month 
following  the  month  of  receipt.  In 
addition  to  implementing  these 
statutory  changes,  these  regulations  also 
provide  that  SSI  applicants  and 
recipients  are  no  longer  required  to  file 
for  EITC  payments  as  a  condition  of  SSI 
eligibility  since  such  payments  are 
excluded  from  income. 
EFFECTIVE  DATE:  These  rules  are  effective 
December  3, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Henry  D.  Lemer.  Legal  Assistant,  Office 
of  Regulations.  Social  Security 
Administration.  6401  Security  Blvd.. 
Baltimore.  MD  21235.  (410)  965-1762. 
SUPPLEMENTARY  INFORMATION:  These 
regulations  implement  those  provisions 
of  section  11115  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990,  Public  Law 
(Pub.  L.)  101-508,  which  amended 
sections  1612(b)  and  1613(a)  of  the 
Social  Security  Act  (the  Act).  As 
amended,  section  1612(b)  excludes  from 
income,  imder  title  XVI,  any  refund  of 
Federal  income  taxes  due  to  an  EITC 
and  any  advance  EITC  payments  from 
an  employer.  Such  payments  also  are 
excluded  from  resources,  by  section 
1613(a)  of  the  Act,  in  the  month 
following  the  month  of  receipt.  In 
addition,  under  these  regulations,  SSI 
applicants  and  recipients  are  no  longer 
required  to  file  for  EITC  payments  as  a 
condition  of  SSI  eligibility  since  such 
payments  are  excluded  from  income. 
The  SSI  provisions  of  section  11115  of 
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Pubhc  Law  101-508  were  effective 
January  1, 1991. 

Prior  to  January  1,  1991.  we  counted 
EITC  payments,  received  either  as  an 
advance  or  a  refund,  as  earned  income 
for  purposes  of  assessing  SSI  eligibility 
and  benefit  amount.  Any  EITC 
payments  retained  into  the  month 
following  the  month  of  receipt  were 
considered  countable  resources  in  that 
month.  As  a  condition  of  SSI  eligibility, 
an  individual  was  required  to  file  for 
any  EITC  payments  for  which  he  or  she 
was  eligible.  These  policies  were  based 
on  section  1612(a)(1)(C)  of  the  Act  and 
regulations  at  §§  416.210.  416.1110. 
416.1111,  and  416.1201. 

Section  1612(a)  of  the  Act  defines 
income  for  purposes  of  the  SSI  program 
and  section  1612(a)(1)(C)  of  the  Act 
states  that  earned  income  includes  any 
refund  of  Federal  income  taxes  made  by 
reason  of  section  32  of  the  Internal 
Revenue  Code  of  1954  (relating  to 
earned  income  tax  credit)  and  any 
payment  made  by  an  employer  under 
section  3507  of  such  Code  (relating  to 
advance  payment  of  earned  income  tax 
credit).  However,  income  under  section 
1612(a)  of  the  Act  is  subject  to  various 
exclusions  set  out  in  section  1612(b)  of 
the  Act.  which,  as  noted  above,  was 
amended  by  section  11115  of  Public 
Law  101-508  to  exclude  ft-om  income  an 
EITC  payment  received  through  a 
refund  of  Federal  income  tax  or  as  an 
advance  payment  from  an  employer. 

These  regulations  were  published  in 
the  Federal  Register  (57  FR  44348)  as  a 
Notice  of  Proposed  Rulemaking  on 
September  25. 1992.  Interested  parties 
were  given  60  days  to  submit  comments. 
We  received  no  comments  and  are 
adopting  the  regulations  as  proposed. 

Provisions  of  the  Regulations 

Effective  January  1, 1991,  we  exclude 
from  income  under  these  regulations 
any  refund  of  Federal  income  taxes  due 
to  an  EITC  and  any  advance  EITC 
payments  from  an  employer,  which  an 
individual  receives  after  December  31, 
1990.  regardless  of  the  tax  year 
involved. 

These  regulations  also  provide  that 
any  unspent  portion  of  an  EITC  advance 
or  refund  is  excluded  from  resources  in 
the  month  following  the  month  of 
receipt.  This  includes  any  unspent 
portion  of  an  EITC  advance  or  refund 
received  in  (but  not  earlier  than) 
December  1990.  Any  unspent  funds 
retained  into  the  second  month 
following  the  month  of  receipt  are 
subject  to  resource  counting  rules  at  that 
time. 

Under  these  regulations,  individuals 
are  no  longer  required  to  file  for  EITC 
benefits  as  a  condition  of  SSI  eligibility 


since  such  payments  are  excluded  from 
income. 

Section  11115(e)  of  Public  Law  101- 
508  states  that  the  provision  applies 
"*  *  *  to  determinations  of  income  or 
resources  made  for  any  period  after 
December  31. 1990."  We  interpret  this 
to  mean  that  only  EITC  payments 
received  after  December  31. 1990.  are 
excluded  from  income.  EITC  payments 
received  in  November  or  December  1990 
which  are  used  in  computing  payments 
for  January  or  February  1991  are  not 
excluded  from  income.  We  believe  that 
this  interpretation  correctly  reflects  the 
statute  since  section  11115(e)  of  Public 
Law  101-508  appHes  with  respect  to 
"determinations  of  income"  rather  than 
vfi\h  respect  to  "benefits."  If  section 
11115(e)  had  been  effective  with  respect 
to  benefit  determinations  made  after 
December  31, 1990.  retrospective 
monthly  accounting  (RMA)  would 
require  the  exclusion  of  EITCs  received 
in  November  and  December  1990  for  the 
benefit  calculations  of  January  and 
February  of  1991.  But  determinations  of 
income  for  a  particular  month  are 
simply  the  calculations  of  countable 
income  for  that  month  which  will  be 
used  in  benefit  calculations  two  months 
later.  Thus,  "determinations  of  income" 
after  December  31. 1990  would  only 
cover  income  received  after  that  date. 
An  Eire  payment  received  in  December 
1990  may  be  excluded  from  resources  in 
January  1991  since  resources  by 
definition  include  any  income  that  is 
retained  in  the  month  following  the 
month  of  receipt. 

Regulatory  Procedures 

Executive  Order  12291 

The  Secretary  has  determined  that 
these  are  not  major  rules  under 
Executive  Order  12291  since  the  costs 
are  expected  to  be  less  than  $100 
million,  and  the  threshold  criteria  for  a 
major  rule  are  not  otherwise  met. 
Therefore,  a  regulatory  impact  analysis 
is  not  required. 

Paperwork  Reduction  Act  of  1980 

These  regulations  impose  no  new 
reporting  or  recordkeeping  requirements 
subject  to  Office  of  Management  and 
Budget  clearance. 

Regulatory  Flexibility  Act 

We  certify  that  these  regulations  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  they  affect  individuals. 
Therefore,  a  regulatory  flexibility 
analysis  as  provided  in  Public  Law  96- 
354,  the  Regulatory  Flexibility  Act.  is 
not  required. 


(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.807,  Supplemental  Security 
Income) 

List  of  Subjects  in  20  CFR  Part  416 

Administrative  practice  and 
procedure.  Aged,  Blind,  Disability 
benefits.  Public  assistance  programs, 
Supplemental  Security  Income  (SSI). 
Reporting  and  recordkeeping 
requirements. 

Dated:  August  6, 1993. 
Lawrence  H.  Thompson, 

Principal  Deputy  Commissioner  of  Social 
Security. 

Approved:  September  22, 1993 
Donna  E.  Shalala, 
Secretary  of  Health  and  Human  Services 

Part  416  of  chapiter  ID  of  title  20  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART41&-{AMENDED] 

1.  The  authority  citation  for  subpart  B 
of  part  416  continues  to  read  as  follows: 

Authority:  Sees.  1102. 1110(b),  1602, 1611, 
1614, 1615(c),  1619(a),  1631.  and  1634  of  the 
Social  Security  Act;  42  U.S.C.  1302. 1310(b). 
1381a,  1382, 1382c,  1382d(c),  1382h(a).  1383. 
and  1383c;  sees.  211  and  212  of  Pub.  L.  93- 
66,  87  Stat.  154  and  155;  sec.  502(a)  of  Pub. 
L.  94-241,  90  Stat.  268;  and  sec.  2  of  Pub. 
L.  99-643. 100  Stat.  3574. 

2.  Section  416.210  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  416.210    You  do  not  apply  for  other 
benefits. 

•  •         •         •         * 

(b)  What  "other benefits"  includes. 
"Other  benefits"  includes  any  payments 
for  which  you  can  apply  that  are 
available  to  you  on  an  ongoing  or  one- 
time basis  of  a  type  that  includes 
annuities,  pensions,  retirement  benefits, 
or  disability  benefits.  For  example, 
"other  benefits"  includes  veterans' 
compensation  and  pensions,  workers' 
compensation  payments.  Social  Security 
insurance  benefits  and  unemployment 
insurance  benefits. 

*  •        *        •        • 

3.  The  authority  citation  for  subpart  K 
of  part  416  continues  to  read  as  follows: 

Authority:  Sees.  1102,  1602, 1611. 1612, 
1613. 1614(f),  1621,  and  1631  of  the  Social 
Security  Act;  42  U.S.C.  1302, 1381a.  1382, 
1382a,  1382b.  1382c(f),  1382],  and  1383;  sec 
211  of  Pub.  L  93-66,  87  Stat.  154. 

§416.1111    [Amended] 

4.  Section  416.1111  is  amended  by 
removing  paragraph  (c)  and 
redesignating  paragraphs  (d)  and  (e)  as 
paragraphs  (c)  and  (d). 

5.  The  introductory  text  of  paragraph 
(c)  of  §416.1112  is  republished,  and 
paragraph  (c)  is  amended  by 
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redesigniting  existing  paragraphs  (c)(1) 
through  (c)(8)  as  paragraphs  (c)(2) 
through  (c)(9),  removing  the  parenthesis 
at  the  end  of  redesignated  paragraph 
(c)(6)  and  adding  a  new  paragraph  (c)(1) 
to  read  as  follows: 

§416.1112  Earned  income  w«  do  not 
count 

•  •         •         •        • 

(c)  Other  earned  income  we  do  not 
count.  We  do  not  count  as  earned 
income — 

(1)  Any  refund  of  Federal  income 
taxes  you  receive  imder  section  32  of 
the  Internal  Revenue  Ckxie  (relating  to 
earned  income  tax  credit)  and  any 
payment  you  receive  from  an  emplojrer 
under  section  3507  of  the  Internal 
Revenue  Code  (relating  to  advance 
payment  of  earned  income  tax  credit); 

•  •        •        •        * 

6.  Section  416.1161  is  amended  by 

reserving  paragraph  (a)(19)  and  by 
adding  paragraph  (a)(20)  to  read  as 
follows: 

§4ie.1161    Income  of  an  ln«ii«iW*tpouM. 
In«(i9ibt«  parent,  and  eaaentiai  parson  tor 
deeming  purpoeea. 

•  •        *        ■        • 

(20)  Refunds  of  Federal  Income  taxes 
and  advances  made  by  an  employer 
relating  to  an  earned  income  tax  credit, 
as  provided  in  §416. 1112(c). 

7.  The  authority  citation  for  subpart  L 
of  part  416  continues  to  read  as  follows: 

Authority:  Sees.  1102. 1602. 1611. 1812. 
1613. 1614(0. 1621.  and  1631  of  the  Social 
Security  Act;  42  U.S.C  1302. 13814. 1382. 
1382a.  1382b.  1382c(f).  1382i.  and  1383;  sec 
211  of  Pub.  L  93-66.  87  Stat.  154. 

8.  Section  416.1210  is  amended  by 
removing  the  word  "and"  at  the  end  of 
paragraph  (h),  replacing  the  periods  at 
the  end  of  paragraphs  (I),  (m),  and  (n) 
with  semicolons,  adding  "and"  at  the 
end  of  paragraph  (n)  and  by  adding  a 
new  paragraph  (o)  to  read  as  follows: 

§416.1210    Exclusions  from  resources; 
general. 

«         «         *         *         • 

(o)  Refunds  of  Federal  income  taxes 
and  advances  made  by  an  employer 
relating  to  an  earned  income  tax  credit, 
as  provided  in  §416.1235. 

9.  Section  416.1235  is  added  to  read 
as  follows: 


§416.1235    Exclusion  of  earned  Income  tax 
credit 

In  determining  the  resources  of  an 
individual  (and  spouse,  if  any),  we 
exclude  in  the  month  following  the 
month  of  receipt  the  unspent  portion  of 
any  refund  of  Federal  income  taxes 
under  section  32  of  the  Internal  Revenue 
Code  (relating  to  earned  income  tax 


credit)  and  the  unspent  portion  of  any 
payment  from  an  employer  under 
section  3507  of  the  Internal  Revenue 
Code  (relating  to  advance  payment  of 
earned  income  tax  credit).  Any  unspent 
funds  retained  until  the  first  moment  of 
the  second  month  following  their 
receipt  are  subject  to  resource  counting 
rules  at  that  time. 

IFR  Doc.  93-29494  Filed  12-2-93;  8;45  am] 
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Food  and  Drug  Administration 
21  CFR  Parts  51 0  and  558 

Animal  Drugs,  Feeds,  and  Related 
Products;  Changs  of  Sponsor 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  £)rug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  a 
change  of  sponsor  for  a  new  animal  drug 
application  (NADA)  from  Feed  Service 
Co..  Inc.,  to  A.  L  Laboratories.  Inc. 
(formerly  A.  L.  Laboratories,  Inc..  A 
Subsidiary  of  A/S  Apothekemes 
Laboratorium  for  Specialpraeparater). 
EFFECTIVE  DATE:  December  3, 1993. 
FOR  FURTHER  INFORMATION  CONTACT. 
Benjamin  A.  Puyot,  Center  for 
Veterinary  Medicine  (HFV-130).  Food 
and  Drug  Administration,  7500  Standish 
PI..  Rockville,  MD  20855,  301-594- 
1646. 

SUPPt^MENTARY  INFORMATION:  Feed 
Service  Co.,  Inc.,  303  Lundin  Blvd.,  P.O. 
Box  698,  Mankato,  MN  56001.  has 
informed  FDA  that  It  has  transferred 
ownership  of.  and  all  rights  and 
interests  in  NADA  111-637  for  Tylosin 
to  A.  L.  Laboratories,  Inc.  One 
Executive  Dr..  P.O.  Box  1399.  Fort  Lee. 
NJ  07024  Also,  A.  L.  Laboratories.  Inc., 
has  informed  FDA  of  a  change  of 
sponsor  name  from  A.  L.  Laboratories, 
Inc. .  A  Subsidiary  of  A/S  Apothekemes 
Laboratorium  for  Specialpraeparater  to 
A.  L.  Laboratories.  Inc.  Accordingly. 
FDA  is  amending  the  regulations  in  21 
CFR  510.600(c)(1)  and  (c)(2)  and  21  CFR 
558.625(b)(54]  to  reflect  these  changes. 

List  of  Subjects 

21  CFR  Part  510 

Administrative  practice  and 
procedure.  Animal  drugs,  Labeling. 
Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 
Therefore,  under  the  Federal  Food. 
Drjg.  and  Cosmetic  Act  and  imder 


authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  parts  510  and  558  are  amended  as 
follows: 

PART  510— NEW  ANIIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Authority:  Sees.  201,  301.  501.  502.  503. 
512,  701.  721  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C  321. 331.  351.  352. 
353.  360b.  371.  379e). 

§510.600    (Amended] 

2.  Section  510.600  Names,  addresses, 
and  drug  labeler  codes  of  sponsors  of 
approved  applications  is  amended  in 
the  table  in  paragraph  (c)(1)  in  the  entry 
for  "A.  L.  Laboratories,  Inc.,  A 
Subsidiary  of  A/S  Apothekemef. 
Laboratorium  for  Specialpraeparater" 
and  in  the  table  in  paragraph  (c)(2)  in 
the  entry  for  "046573"  by  revising  the 
sponsor  name  to  read  "A.  L. 
Laboratories,  Inc." 

PART  558-I4EW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

3.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Aitfhorlty:  Sees.  512,  701  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C 
360b,  371). 

§558.625    [Amended] 

4.  Section  558.625  Tylosin  is 
amended  in  paragraph  (b){54)  by 
removing  "030841"  and  adding  in  its 
place  "046573". 

Dated:  November  29, 1993. 
Robert  C  Livingston, 
Director.  Office  of  New  Animal  Drug 
Evaiuation,  Center  for  Veterinary  Medicine. 
[FR  Doc.  9^^29542  Filed  12-2-93;  8:45  am) 
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ENVIRONMEI^AL  PROTECTiON 
AGENCY 

40  CFR  Parts  144  and  146 
IFRL-4200-71 

Revisions  to  the  Safe  Drinldng  Water 
Act  Underground  Injection  Control 
Regulations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  and  interim  final  rule  and 
request  for  comments. 

SUMMARY:  This  rule  adopts,  with  certain 
changes,  amendments  to  EPA's 
Underground  Injection  Control  (UIC) 
regulations  proposed  on  June  28, 1990 
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(55  FR  26462).  The  amendments  clarify 
the  ciurent  requirements  for  wells 
authorized  by  rule.  They  also  clarify  the 
obligations  for  financial  responsibility 
by  the  parties  involved  in  a  well 
transfer,  the  criteria  for  demonstrating 
mechanical  integrity  through  the  use  of 
annulus  pressure  monitoring  records, 
and  the  specific  authority  of  the  UIC 
Program  Director  to  require  information 
on  any  well.  Finally,  it  restores  the  last 
sentence  of  §  144.31(a)  which  was 
inadvertently  left  out  in  the  proposal. 
DATES:  Except  for  the  amendments  to 
§  144.26(e),  these  regulations  are 
published  as  final  and  shall  become 
effective  on  January  3, 1994.  The 
amendments  in  §  144.26(e)  are 
published  as  interim  final  and  shall 
become  effective  May  2, 1994,  imless 
significant  comments  are  received. 
Comments  on  the  regulation  that  is 
pubUshed  as  interim  final  will  be 
accepted  until  February  1, 1994.  EPA 
will  publish  a  further  notice  prior  to  the 
effective  date. 

These  regulations  shall  be  considered 
to  be  promulgated  for  purposes  of 
judicial  review  at  1  p.m.,  Eastern  Time 
on  December  16, 1993. 
ADDRESSES:  Send  written  comments  on 
the  interim  final  rule  to  the  UIC 
Regulation  Revisions  Comment  Clerk; 
Water  Docket  MC-4101;  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  DC  20460.  Commenters  are 
requested  to  submit  an  original  and  3 
copies  of  their  written  comments  and 
enclosures.  Commenters  who  want 
receipt  of  their  comments  acknowledged 
should  send  a  self  addressed,  stamped 
envelope.  No  facsimiles  (faxes)  will  be 
accepted. 

FOR  FURTHER  INFORMATION  CONTACT: 
J.  Howard  Beard.  HI,  Undergroimd 
Injection  Control  Branch.  EPA.  (202) 
260-8796. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

These  regulations  are  being  amended 
under  the  authority  of  Part  C  of  the  Safe 
Drinking  Water  Act  (42  U.S.C.  300f  et 
seq.).  The  Safe  Drinking  Water  Act 
(SDWA)  is  designed  to  protect  the 
quality  of  drinking  water  in  the  United 
States.  Part  C  of  the  SDWA  specifically 
mandates  the  regulation  of  underground 
.    injection  of  fluids  through  wells.  The 
Agency  has  promulgated  a  series  of 
regulations  under  this  authority. 

Section  1421  of  the  Act  requires  EPA 
to  propose  and  promulgate  regulations 
specifying  minimum  requirements  for 
State  programs  to  prevent  well  injection 
which  may  endanger  drinking  water 
sources.  Q>A  promulgated 
administrative  and  permitting 


regulations,  now  codified  in  40  CFR  part 
144.  on  May  19.  1980  (45  FR  33290), 
and  technical  requirements  in  40  CFR 
part  146  on  June  24, 1980  (45  FR  42472). 
The  regulations  were  subsequently 
amended  on  August  27, 1981  (46  FR 
43156),  February  3, 1982  (47  FR  4992), 
January  21. 1983  (48  FR  2938).  April  1. 

1983  (48  FR  14146),  May  11. 1984  (49 
FR  20138).  November  15. 1984  (49  FR 
45292)  and  July  26, 1988  (53  FR  28118). 

Section  1422  of  the  Act  provides  that 
States  may  apply  to  EPA  for  primary 
responsibility  to  administer  me  UIC 
program.  Where  States  do  not  seek  this 
responsibility,  or  fail  to  demonstrate 
that  they  meet  EPA's  minimum 
requirements,  EPA  is  required  to 
prescribe,  by  regulation,  a  UIC  program 
for  each  State.  Tliese  direct 
implementation  (DI)  programs  were 
promulgated  in  two  phases,  on  May  11. 

1984  (49  FR  20138)  and  November  15, 
1984  (49  FR  45308). 

The  Agency  has  been  implementing 
the  program  for  several  years,  and  in 
doing  so,  has  found  the  need  for  some 
clarifications  and  additions  to  make  the 
program  more  effective.  In  most  cases, 
the  amendments  do  not  impose  any  new 
requirements  on  owners  or  operators  of 
injection  wells.  The  Agency  has  found, 
however,  that  in  some  cases,  the 
language  of  the  oirrent  regulations  can 
lend  itself  to  misinterpretation  or 
differing  interpretations,  making 
consistent  ana  effective  implementation 
of  the  program  difficult.  The 
amenchnents  clarify  the  intent  of  the 
original  regulations  and  add  certain 
provisions  to  the  regulations  that  should 
make  them  easier  to  implement  and 
enforce  consistently. 

n.  Response  to  Comments 

EPA  requested  and  accepted 
comments  on  the  proposed  regulations 
until  August  29, 1990.  EPA  held  a 
public  hearing  on  the  regulations  on 
August  12, 1990,  at  the  EPA  Education 
Center,  401  M  Street,  SW.,  in 
Washington,  DC.  EPA  received  a  total  of 
19  sets  of  comments  on  the  proposed 
regulations  diuing  the  comment  period. 
For  a  detailed  analysis  of  the  comments 
received,  please  refer  to  the  background 
document  entitled  "Response  to 
Comments".  Comments  which  led  to 
changes  to  the  proposal  and  other 
significant  comments  are  addressed 
below. 

A.  Financial  Responsibility 

Most  of  the  commenters  provided 
comments  regarding  the  amendments 
dealing  with  financial  responsibility. 
The  Agency's  intent  in  the  proposal  was 
to  enstire  that  financial  responsibility  be 
maintained  during  a  transfer  of 


ownership.  The  proposal  attempted  to 
achieve  this  result  without  interfering 
with  the  rights  of  well  owners  or 
operators  to  transfer  properties  or 
unduly  impeding  injection.  The  Agency, 
therefore,  proposed  that,  upon  transfer 
of  ownership  or  operational  control  of 
the  well,  the  current  owner  (transferor) 
would  maintain  financial  responsibility 
for  the  v,-ell  until  the  new  owmer 
(transferee)  had  demonstrated  financial 
responsibility  to  the  Director.  The 
proposal  also  required,  however,  that 
the  transferee  not  inject  into  the  well 
until  he  had  demonstrated  financial 
responsibiUty  to  the  Director. 

In  order  to  place  the  following 
discussion  in  the  proper  context,  the 
Agency  notes  thatlBe  amendments  to 
the  financial  responsibility 
requirements  apply  only  to  Federally- 
implemented  programs.  The  Agency  has 
to  rely  solely  on  the  financial 
responsibility  demonstration  of  owners 
and  operators  of  injection  wells  to 
assiue  that  these  wells  are  not 
improperly  abandoned  or  otherwise  left 
in  a  manner  that  will  endanger 
underground  soiut;es  of  drinking  water 
(USDWs).  EPA's  experience  in  running 
the  program  has  shown  that  the 
possibility  of  abandonment  or  improper 
plugging  is  greatest  during  a  transfer  of 
ownership,  particularly  for 
economically  marginal  wells.  The 
Agency  does  not  have  a  well  plugging 
fund  at  its  disposal  as  do  several  States, 
nor  can  it,  witnout  a  court  judgment, 
attach  property  of  delinquent  operators 
as  can  some  States.  In  the  case  of 
transfers,  it  is,  therefore,  paramount  for 
the  Agency  to  have  in  place  a 
mechanism  that  will  ensure  that  there  is 
no  interruption  in  the  financial  coverage 
of  a  well.  Since  the  transferor's  financial 
fitness  is  a  known  quantity,  it  is  prudent 
for  the  Agency  to  require  that  the 
transferor  maintain  financial 
responsibility  for  the  well  imtil  the 
transferee  can  make  a  financial 
responsibility  demonstration. 

"The  commenters  noted  an 
inconsistency  between  the  preamble 
language  and  proposed  §  144.28(1) 
regarding  the  party  responsible  for 
providing  notice  to  the  Agency  of  the 
intended  transfer.  The  Agency's  intent 
was  that  the  transferor  be  responsible, 
and  §  144.28(1)  has  been  modified 
accordingly. 

There  was  significant  agreement 
among  the  commenters  that  as  long  as 
the  transferor  must  remain  financially 
liable  for  the  well,  the  transferee  should 
be  allowed  to  inject  into  the  well  after 
transfer.  Commenters  also  argued  that  a 
transfer  should  be  assumed  to  be  valid 
for  rule-authorized  wells,  as  it  is  for 
permitted  wells  under  §  144.38.  EPA 
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agrMMtStli  these  commeots  since  the 
Agency's  intenUon  in  clarifying  the 
financial  responsibility  requirements 
was  to  allow  fOr  unintwrupted  injection 
during  transfer  of  ownership  as  long  as 
financial  responsibility  was  maintained 
by  one  of  the  parties.  EPA  also  agrees 
that  the  process  specified  in  §  144.38  for 
well  transfers  for  permitted  wells 
should  be  used  for  wells  authorized  by 
rule.  For  this  purpose,  EPA  has  deleted 
proposed  sections  144.21(c)(2). 
144.22(c)(2),  and  144.28(d)(S),  and  has 
amended  proposed  §  144.28(1)  to 
parallel  the  language  in  §  144.38,  but  the 
Agency  has  maintained  authority  in 
§  144.28(1)(3)  to  require  the  transferee  to 
cease  injection  upon  failure  to 
demonstrate  financial  responsibility. 

Some  commenters  siiggested  that  the 
Agency  should  somehow  protect  the 
transferors  from  gross  negligence  or 
willful  noncompUance  by  the  transfieree 
during  the  period  that  the  transferor  is 
liable  for  the  financial  responsibility  of 
the  well.  EPA  beUeves  that  it  is  up  to 
the  owners  or  operators  to  clearly 
establish  the  responsibility  of  each  party 
in  the  sale  or  transfer  contract.  As 
pointed  out  by  a  commenter,  the  Agency 
should  not  and  does  not  wish  to 
interfere  with  these  transactions.  EPA 
does  not  have  the  authority  to 
indemnify  transferors  for  the  willful  or 
negligent  conduct  of  transferees.  Some 
commenters  noted  that  many  States 
require  blanket  bonds  from  owners  or 
operators  and  that  there  is  no  need  for 
the  Director  to  approve  a  financial 
responsibility  demonstration  of  a 
transferee  with  an  approved  blanket 
bond.  The  Agency  agrees.  However, 
since  these  amendments  do  not  apply  to 
primacy  States,  and  since  the  Agency 
seldom  relies  on  blanket  bonds,  no 
special  provisions  are  necessary  in  these 
regulations  to  deal  with  this  issue. 

Finally,  one  commenter  argued  that 
transfers  should  not  be  delayed  because 
a  30-day  notice  could  not  be  given  to 
EPA.  The  Agency  beUeves  the  30-day 
advance  notice  requirement  is  essential, 
since  it  allows  EPA  to  review  the  well's 
records  prior  to  transfer.  In  addition,  the 
advance  notice  requirement  should  not 
interfere  with  the  operation  of  the  well 
because  EPA  no  longer  requires  the 
transferee  to  cease  operations  unless  he 
receives  notification  from  the  Director 
that  he  has  not  demonstrated  financial 
responsibility. 

B.  Regulation  of  Class  V  Wells 

EPA  proposed  amendments  to  the 
regulations  dealing  with  Class  V  wells 
to  clarify  the  duration  of  well 
authorization  and  specify  actions  that 
can  result  in  a  well's  loss  of 
authorization  (§  144.24).  EPA  also 


proposed  amendments  to  clarify  that 
permits  for  Class  V  wells  may  include 
conditions  that  ensure  that  plugging  and 
abandonment  of  a  well  will  not  allow 
movement  of  fluids  into  or  between 
USDW8(§  144.51(0)). 

Two  commenters  suggested  that  the 
proposed  amendments  raised  anew  the 
regulatory  status  of  Class  V  wells,  and 
that  EPA  should  establish  a 
comprehensive  regulatory  program  for 
Class  V  wells.  Other  commenters 
indicated  that  it  was  premature  for  EPA 
to  prescribe  any  additional  requirements 
for  Class  V  wells  in  the  absence  of  a 
comprehensive  regulatory  program. 

EPA  did  not  reopen  the  Class  V 
requirements  in  the  proposal  nor  do 
these  rules  alter  the  existing  rules  for 
Class  V  wells  that  provide  mr 
authorization  by  rule  until  further 
requirements  under  future  regulations 
become  applicable.  However,  EPA  sees 
a  need  in  this  promulgation  to  clarify 
the  inventory  requirements  for  Class  V 
wells.  Under  the  existing  regulations. 
EPA  intended  that  an  o%vner  or  operator 
who  submitted  inventory  Information 
before  the  regulatory  deadline  of 
§  144.26(d)  would  be  authorized  to 
inject  pursuant  to  §  144.11.  The 
regulations  also  provided  that  rule- 
authorization  would  terminate  for 
failure  to  submit  inventory  information. 
Under  these  circumstances,  existing 
Class  V  wells  for  which  inventory 
information  was  not  submitted  on  time 
can  now  only  be  authorized  to  inject  by 
permit.  In  the  proposed  amendments. 
EPA  simply  corrected  an  erroneous  cite 
for  the  inventory  deadline  in  the 
introductory  paragraph  to  §  144.26  and 
clarified  that  owners  or  operators  of 
existing  wells  which  failed  to  provide 
inventory  information  within  the 
regulatory  deadline  had  lost 
authorization  to  inject  into  the  wells, 
but  that  the  wells  remained  within  the 
purview  of  the  UIC  program. 

In  reviewing  the  regulations,  however. 
EPA  became  aware  that  there  is  an 
inconsistency  inherent  in  the  current 
language  of  the  inventory  requirements. 
Class  V  wells  are  authorized  by  rule  to 
inject  until  EPA  develops  more  detailed 
regulations  for  them.  Yet,  §  144.26 
prohibits  injection  into  any  well  which 
was  not  inventoried  within  one  year  of 
the  adoption  of  a  UIC  program  for  the 
State  (May  or  November  1985,  in  most 
cases).  Class  V  wells,  which  did  not 
commence  injection  until  after  that  date, 
apparently  would  never  be  able  to 
comply  with  §  144.26  or  obtain 
authorization  to  inject  unless  and  until 
they  acquire  a  permit,  because  they 
missed  the  inventory  deadhne. 

This  was  not  EPA  s  intent  when  it 
adopted  the  inventory  requirement  in 


May  1984  (49  FR  20182).  In  addition, 
EPA  failed  to  provide  a  mechanism  for 
restoring  authorization-by-rule  to  inject 
for  Class  V  wells  which  have  lost  it  for 
failure  to  inventory,  a  mechanism  made 
necessary  due  to  the  lack  of  detailed 
permitting  regulations.  EPA  is. 
therefore,  correcting  §§  144.26  and 
144.52  to  clarify  the  status  of  Class  V 
wells  and  provide  owners  or  operators 
of  these  wells  an  opportunity  to  comply 
with  the  inventory  requirements  and 
continue,  resiune,  or  commence 
injection.  EPA  believes  that  these 
changes  to  the  inventory  requirements 
merely  clarify  EPA's  original  intent 
regarding  the  status  of  Class  V  wells 
which  should  have  been  inventoried 
af^er  the  one-year  deadline.  However, 
EPA  is  also  providing  in  §  146.26(e)(1) 
that  owners  or  operators  of  wells  which 
were  subject  to  the  one-year  deadline, 
but  who  failed  to  submit  inventory 
information,  may  resume  injection  90 
days  after  submittal  of  inventory 
information  to  the  Director  unless 
directed  otherwise.  Since  EPA  did  not 
include  this  clarifying  change  in  the 
proposal,  this  provision  is  included  in 
this  rule  as  interim  final.  EPA  solicits 
comments  for  a  60  day  period  beginning 
with  the  date  of  the  publication  of  this 
revision.  In  the  absence  of  significant 
comments,  this  provision  will  be  final 
on  May  2,  1994. 

EPA  disagrees  that  its  proposal 
reopened  the  issue  of  how  it  should 
regulate  Class  V  wells;  the  proposal  only 
clarified  existing  requirements.  Thus, 
any  comments  regarding  the  adequacy 
of  *^  144.24  are  not  germane  to  this  rule, 
and  EPA  declines  to  respond  to  them. 
Nonetheless,  EPA  notes  that  it  is 
currently  working  on  a  regulatory 
program  for  Class  V  wells. 

Several  other  commenters  requested 
clarification  on  the  status  of  a  Class  V 
well  once  it  has  been  properly  closed, 
since  there  are  no  specific  provisions  for 
the  termination  of  authorization  by  rule 
once  a  Class  V  well  is  properly  closed. 
The  Agency  beheves  that  the 
authorization  by  rule  of  any  well 
terminates  when  the  well  has  been 
closed  in  such  a  manner  that  it  will  not 
cause  the  endangerraent  of  USDWs. 
Finally,  some  commenters  argued  that 
since  no  specific  closure  requirements 
have  been  proposed,  it  is  premature  to 
include  a  standard  for  appropriate 
closure  of  Clas3  V  wells  in  the 
permitting  requirements  of  §  144.52. 
EPA  disagrees  since  the  general 
requirements  for  all  wells  include  the 
prohibition  against  endangerment  of 
USDWs.  Inadequate  closure  of  any  well 
can  lead  to  endangerment,  and, 
therefore,  it  is  appropriate  for  the 
Agency  to  require  that  Class  V  wells  be 
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closed  in  a  manner  that  will  not  allow 
endangerment  of  USDWs. 

C.  Mechanical  Integrity  Test  (MIT} 

EPA  requires  mechanical  integrity 
testing  to  insure  that  there  is  no 
movement  of  Injected  or  native 
formation  fluids  into  or  between 
USDWs.  Section  146.8  specifies  that 
mechanical  integrity  consists  of  two 
parts:  Part  I — no  significant  leaks  in  the 
casing,  tubing  or  packer  (§  146.8(a)(1)), 
and  Part  II — no  significant  f^iiid 
movement  into  a  USDW  through 
vertical  channels  adjacent  to  the  vrall 
bore  (§  146.8(a)(2)).  Sectiwi  146.8  also 
specifies  the  types  of  tests  that  are 
accepted  by  EPA  for  these 
demonstrations  and  describes  a 
procedure  to  follow  to  request  the 
approval  of  other  tests.  EPA  clarified  in 
proposed  §  146.8  (b)  and  (c)  that  the 
Director  has  the  authority  to  make  the 
final  decision  on  the  test(s)  that  is  (are) 
the  most  appropriate  to  demonstrate 
mechanical  integrity  (MI)  for  a  specific 
well.  The  proposed  amendments  also 
defined  the  conditions  for 
demonstrating  MI  by  the  use  of  annulus 
pressure  monitoring  (§  146.8(bKl)). 
Finally,  the  proposed  amendrnwits 
clarified  the  requirement  that  Ml  must 
be  established  and  maintained 
(§§  144.28(f)(2)  and  144.51(q)(l))  and 
that  injection  must  cease  when  a  well 
lacks  MI.  The  proposed  amendments 
also  provided  the  Director  with  the 
flexibility  to  allow  injection  to  resume, 
after  an  MFT  failure,  if  the  owner  or 
operator  could  demonstrate  to  the 
Director  that  there  was  no  fluid 
movement  into  or  between  USDWs 
(§§  144.28(f)(3)  and  144.51(qM2)). 

Several  commenters  indicated  that  the 
well  owner  or  operator  should  be  able 
to  decide  which  test  is  the  most 
appropriate  for  a  specific  %vell  and  noted 
that  the  proposed  amendments  were 
inconsistent  with  §  146.8(e),  which 
provides  that  when  reporting  results  to 
the  Director,  the  owner  or  operator  must 
include  a  description  of  the  test(s)  and 
method(s)  used.  Other  commenters 
requested  that  provisions  be  made  for 
the  Director's  decision  to  be  appealed. 
EPA  believes  that,  in  general,  a  UIC 
permit  is  the  proper  avenue  for 
specifying  a  particular  MIT.  and  EPA 
notes  that  permits  may  be  appealed 
under  §  124.19.  However,  for  wells 
authorized  by  mle,  the  MIT  provisions 
are  self-implementing  and  not  sut^ed  to 
appeaL  Thus,  the  regulations,  as 
currently  written,  are  intended  to  give 
the  owner  or  operator  of  a  rule- 
authorized  weft  some  latitude  in  the 
choice  of  MTTs.  and  EPA  does  not  wish 
to  change  this  policy.  Therefore,  EPA 
has  decided  not  to  amend  §$  146.8  (bj 


and  (c)  as  proposed.  However,  the 
ultimate  authority  in  deciding  whether 
a  test  method  is  adequate  and  whether 
the  test  results  are  conclusive  rests  with 
the  Director.  Therefore.  §  1463(f)  ha» 
been  added  clarifying  the  authority  of 
the  Director  to  require  thai  additional  or 
alternative  tests  be  run  if  the  Director  is 
not  satisfied  with  the  results  presented 
by  the  o%vner  or  operator. 

The  proposed  amendments  also 
included  tibe  clarification  that  if  annuhis 
pressure  monitoring  is  the  chosen 
method  for  demonstrating  MI.  as 
allowed  in  §  146.8(bKl).  the  annulus 
pressure  must  be  greater  than 
atmospheric  pressure  at  the  surface. 
Several  commenters  indicated  that  this 
procedure  would  be  expensive,  that  the 
results  vTOuld  be  difficuh  to  interpret 
and  that,  therefore,  this  method  should 
not  be  required.  The  Agency  agrees  that 
monitoring  of  annulus  pressure  is 
technically  complex  and  is  not 
suggesting  that  it  should  be  required 
across  the  board.  This  test  is  just  one 
option  for  MIT.  The  Agency  believes, 
however,  that  if  other  parameters  which 
affect  annulus  pressure,  particularly 
temperature  of  injected  fluids,  iniection 
pressure  and  flow  rates,  are  also 
monitored,  annulus  pressure  monitoring 
is  an  effective  tool  for  monitoring  ML 
Such  complex  monitoring  requirements 
are  undoubtedly  most  appropriate 
where  it  is  essential  to  have  continuous 
monitoring  of  MI  such  as  for  hazardous 
waste  injection  wells.  EPA  agrees  with 
the  commenters  that,  for  most  Class  II 
wells,  the  required  injection  pressxire 
and  flow  rate  monitormg  coupled  with 
a  5-year  pressure  test  are  adequate. 
EPA's  main  point  in  the  proposal  was 
that  monitoring  pressxire  of  an  annulus 
open  to  atmospheric  pressure  is  not  an 
effective  method  for  detecting  leaks  in 
the  casing,  tubing  or  packer.  Annular 
pressure  monitoring  is  only  a  rehable 
test  to  demonstrate  the  integrity  of  the 
casing  and/or  the  infection  string  vrhen 
the  annulus  can  maintwin  g  pressure, 
other  than  atmospheric,  at  the  surface. 
A  positive  pressure  may  be  more 
practical  and  easier  to  reach  and 
maintain  than  a  negative  (less  than 
atmospheric)  pressure  (References  1,  2. 
3,  4  and  5).  No  data  or  other  information 
were  furnished  by  the  cwnmenters  or 
are  known  to  EPA  to  rebut  these 
findings.  The  Agency  also  believes  that 
continuous  monitoring  of  the  annulus 
pressure  is  the  preferred  method,  but 
agrees  thert  in  some  cases  monitoring 
can  be  less  than  continuous  as  long  as 
it  is  sufficiently  frequent  to  be 
representative.  Therefore,  the 
amendments  to  §  146.8(bKl)  are 
promulgated  with  only  minor  revisions 


inttoded  to  clarify  the  proposed 
language  and  allow  for  non-continuous 
monitoring. 

The  Agency  notes  that  this  is  the  only 
amendment  in  this  rulemaking  which 
deals  directly  with  the  effectiveness  of 
a  program  in  protecting  USDWs.  since 
EPA  is  in  fact  specifying  that  monitoring 
of  an  open  annixlus  is  not  acceptable  as 
a  technique  to  prove  MI  pursuant  to 
§  146.8(a)(1)  for  any  vrell.  Mechanical 
integrity  is  considered  an  essential 
element  in  any  effective  program  to 
protect  USDWs.  Clarifications  in  Ais 
rule  other  than  those  regarding  annulus 
pressure  monitoring  may  affect  owners 
or  operators  on  a  case-by-case  basis  and 
do  not  indude  requirements  that 
contradict  State  requ&ements  or 
practices.  However,  the  requirement 
■^that  annulus  pressure  monitoring  b3 
conducted  at  pressure  other  than 
atmospheric  is  adhered  to  in  only  some 
of  the  States.  The  Agency,  therefore, 
expects  that  even  States  that  have  been 
approved  under  section  1425  of  the  Act 
may  need  to  amend  their  regulations  to 
conform  with  this  amendment  if  they 
allow  open  annulus  pressure  monitoring 
as  an  VDT. 

Most  commenters  agreed  with  the 
proposed  clarification  that  wells  must 
maintain  MI  in  order  to  operate.  Some 
commenters.  however,  disagreed  with 
EPA's  proposal  that  injection  must  cease 
pursuant  to  an  MI  failure,  unless  the 
owner  or  operator  can  demonstrate  that 
there  is  no  fluid  movement  into  or 
between  USDWs.  The  commenters 
argued  that  n»overoenl  of  fluid  into  or 
between  USDWs  is  a  construction 
requirement  issue,  not  an  MIT  issue 
Further,  the  commenters  argued  that 
MIT  should  only  deal  with  movement  of 
injected  fhiids.  not  inter- formational 
mov«nent  of  naturally-occurring 
formation  fhiids.  Therefore,  the 
commenters  suggested  that  owners  or 
operators  should  be  allowed  to  resume 
injection  if  there  is  no  "significant" 
fluid  movement  of  injected  fhiids  into  a 
USDW. 

The  Agency  beheves  that  the  ourpose 
of  the  mechanical  integrity  testing 
requirements  is  to  insure  that  the  well 
is  functioning  according  to 
specifications.  The  Agency  agrees  that 
the  casing  and  cementing  requirement  is 
the  proper  vehicle  for  establishing 
which  zones  need  to  be  isolated  from 
each  other.  Furthermore,  nothing  in 
today's  promulgation  alters  the 
flexibifity  provided  to  the  Director  to  set 
casing  and  cementing  requirements  for 
Class  n  wells  in  existing  fields  to 
prevent  only  movement  of  fluid  that 
may  pose  a  significant  risk  to  human 
health  rather  than  any  and  all  fhiid 
movement  (§  146.22).  Howei'er.  the 
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Ageftcy  believes  that  §  146.8(a)(2)  is 
indeed  intended  to  verify  the  integrity 
of  the  approved  casing  and  cementing 
program  for  these  wells  and  to  detect 
any  movement  of  fluid  (including  inter- 
formational  fluid  movement)  in 
noncompliance  with  the  approved 
casing  and  cementing  program.  For 
example,  temperature  and  noise  logs  are 
methods  that  use  instruments  lowered 
into  the  well  to  collect  logging  data  to 
determine  the  presence  or  absence  of 
significant  fluid  movement  under 
§  146.8(a)(2).  This  information  verifies 
the  integrity  of  cement  at  the  tested 
intervals  and  is  compared  with  the 
applicable  casing  and  cementing 
requirements.  A  well  that  fails  Part  II  of 
the  MIT  (including  the  "cementing 
records"  test  of  §  146.8(c)(2)  as 
applicable)  must  be  shut-in  and  repaired 
before  injection  is  allowed  to  resume. 
EPA.  therefore,  is  revising  proposed 
sections  144.28(f)(4)  and  144.51(q)(3).  to 
clarify  that  the  flexibility  for  the 
Director  to  allow  an  operator  to  resume 
injection  prior  to  full  repair  of  the  well 
is  only  available  in  the  case  of  a  failure 
of  the  MIT  requirement  in  §  146.8(a)(1) 
where  an  owner  or  operator  can 
categorically  demonstrate  that  the 
failure  would  not  lead  to  any  fluid 
movement  into  or  between  USDWs.  The 
Agency  would  expect  that  continued 
operation  of  such  wells  would  be  for 
short  periods  only,  for  example,  until  a 
rig  could  be  brought  on-site  to  perform 
necessary  repairs. 

EPA  is  also  clarif>'ing  the  period 
allowed  for  the  cessation  of  injection 
after  MIT  failure.  The  proposed 
amendments  in  §  144.28(f)(3)  required 
that  injection  cease  within  48  hours  of 
the  notification  of  the  MIT  failure.  EPA 
has  amended  this  provision  to  clarify 
that  the  Director  has  the  option  to 
require  immediate  cessation  of 
injection,  and  that  the  48  hour  period  is 
the  maximum  time  allowed  when 
cessation  can  not  reasonably  be 
accomplished  immediately. 

Several  commenters  were  concerned 
that  §§  144.28(f)(2)  and  144.51(q)(3) 
would  require  owners  or  operators  to 
establish  MI  prior  to  plugging  and 
abandoning  an  injection  well  after  a 
well  has  failed  an  MIT.  This  was  not 
EPA's  intent,  and  these  sections  have 
been  clarified  accordingly. 

The  Agency  notes  that,  since  the 
proposed  amendments  were  published, 
final  rules  were  promulgated  which 
specify  steps  to  be  taken  pursuant  to  an 
MIT  failure  of  a  Class  I  hazardous  waste 
well.  These  regulations  are  not  affected 
by  today's  promulgation.  Also,  EPA  did 
not  in  its  proposal  reopen  the  issue  of 
whether  the  UIC  program  should  control 
the  movement  of  inter-formational 


fluids.  This  issue  was  resolved  in  1984. 
and  EPA  declines  to  respond  to 
comments  on  this  issue. 


D.  Reporting 

EPA  proposed  a  change  in  the 
frequency  of  noncompUance  and 
program  reporting  by  the  States  to 
quarterly  instead  of  yearly  and  provided 
a  definition  for  a  "significant 
noncompher."  The  Agency  also 
proposed  the  elimination  of  the  listing 
of  all  major  facilities  that  are  currently 
in  noncompliance  with  the  UIC 
regulations  in  the  reports,  opting  instead 
for  inclusion  of  recalcitrant  violators 
only.  The  change  in  frequency  has 
already  been  implemented  for  a  number 
of  years  without  any  opposition  from 
the  States  and  has  Office  of  Management 
and  Budget  (0MB)  approval. 

Several  commenters  expressed 
concern  that  the  changes  in  the 
noncompliance  reporting  by  the  States 
could  put  an  additional  burden  on  the 
States  and  possibly  on  the  well  owners 
or  operators.  Several  other  commenters, 
however,  indicated  that  elimination  of 
the  detailed  noncompliance  format  in 
§  144.8  that  requires  well-by-well 
information  would  keep  valuable 
information  related  to  the  pollution  of 
ground  water  from  the  pubhc  and 
curtail  information  necessary  for 
citizens'  suits  under  the  SDWA.  EPA 
agrees  in  concept  with  comments 
concerning  the  need  to  ensure  that  the 
reporting  requirements  are  not  overly 
burdensome  and  the  need  to  ensure  that 
the  State's  UIC  enforcement  program  is 
effective.  EPA  has  therefore,  decided  to 
defer  issuing  rules  on  noncompliance 
and  program  reporting  by  the  States  and 
a  definition  of  "significant 
noncomplier"  until  it  has  had  more 
opportunity  to  study  the  impact  that 
these  changes  will  have  on  Uie  States 
and  EPA's  enforcement  and  oversight 
responsibilities.  Pending  further  action, 
the  existing  requirements  in  §  144.8 
remain  in  effect. 

m.  Regulatory  Impact 

A.  Executive  Order  12291 

Under  Executive  Order  12291.  EPA 
must  judge  whether  the  amendments  to 
the  regulation  are  major  and.  therefore, 
subject  to  the  requirements  of  a 
regulatory  impact  analysis.  These 
amendments  largely  clarify  the  existing 
regulations  and  do  not  impose  any 
additional  burden  on  the  States  or  the 
regulated  community.  The  amendments, 
therefore,  do  not  constitute  a  major  rule. 
This  rule  has  been  submitted  to  0MB 
for  review  as  required  by  Executive 
Order  12291.  Any  written  comments 


received  will  be  included  in  the  public 
docket. 

B.  Paperwork  Reduction  Act 

This  rule  places  no  additional 
information  collection  or  record-keeping 
burden  on  respondents.  Therefore,  an 
information  collection  request  has  not 
been  prepared  and  submitted  to  the 
Office  of  Management  and  Budget 
(0MB)  under  the  Paperwork  Reduction 
Act,  44U.S.C,  3501  et  seq. 

C.  Impact  on  Small  Entities 

Under  the  Regulatory  Flexibility  Act. 
an  agency  is  required  to  prepare  an 
initial  regulatory  flexibility  analysis 
whenever  it  is  required  to  publish 
general  notice  of  any  rule,  unless  the 
head  of  the  agency  certifies  that  the  rule, 
if  promulgated,  will  not  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  These 
regulations  require  no  additional 
reporting  by  owners  or  operators  and 
few  new  substantive  requirements  or 
standards.  Therefore,  the  Administrator 
certifies  that  this  regulation  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

D.  Considerations  under  the 
Administrative  Procedures  Act 

The  changes  made  to  the  Class  V 
inventory  requirements  are  being  made 
without  prior  notice  and  comment.  EPA 
believes  that  there  is  good  cause  for 
waiving  notice  and  comment.  The 
current  regulations  unintentionally 
create  a  regulatory  impossibility  for 
Class  V  wells  which  commenced 
injection  after  1985  to  obtain 
authorization  by  rule  to  inject.  EPA  did 
not  intend  this  result  and  believes  that 
it  is  necessary  to  correct  this  problem  to 
remove  any  doubt  that  EPA  intends  for 
such  wells  to  be  authorized.  Thus,  prior 
notice  would  not  be  in  the  public 
interest.  In  addition.  EPA  believes  that 
notice  and  comment  is  unnecessary.  A 
fair  reading  of  the  existing  §§  144.24  and 
144.26  suggest  that  EPA  did  not  intend 
for  new  Class  V  wells  to  be  without 
authorization  if  they  submit  inventory 
information.  Therefore,  today's 
regulation  makes  no  change  to  the 
original  intent  of  the  regulations  for  new 
wells,  for  which  an  adequate 
opportxmity  to  comment  was  already 
provided  prior  to  promulgation  May  19, 
1980  and  May  11. 1984.  Additional 
comment  is  being  requested  only  on 
§  144.26(e)(1). 

E.  Effect  on  States  with  Primacy 

The  amendments  being  promulgated 
today  are  non-substantial  or  apply  only 
to  federally-implemented  programs,  " 
except  as  noted  above,  regarding 
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annulus  pressure  monitoring  to 
demonstrate  Ml.  Other  than  this 
exception,  these  rules  have  no  impact 
on  programs  approved  under  section 
1425.  According  to  the  regulations  at  40 
CFR  145.32  for  non-substaDtial  program 
revisions,  primacy  States,  other  than 
those  approved  under  section  1425, 
must  assert  in  a  letter  fitxn  the  State's 
Director  or  his  authorized  representati\'B 
to  the  Regional  Administrator  that  the 
State  has  incorporated  the  revisions  and 
new  legulatory  language  into  its  current 
pro-am  or  that  it  already  meets  the 
requirements.  The  State  must  submit 
this  document  within  270  days  of  the 
effective  date  of  the  final  rule.  The 
Agency  expects  that  most  Slates  will  be 
able  to  satisfy  the  requirements  of  40 
CFR  14532  in  a  leUei  to  the  Regional 
Administrator. 
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Administrator. 

For  the  reasons  set  out  in  the 
preamble,  parts  144  and  146  of  title  40 
of  the  Code  of  Federal  Regulations  are 
amended  as  follows: 

Part  144— Underground  Iniectton 
Control  Program 

The  authority  citation  for  part  144 
continues  to  read  as  follows: 

Autliority:  Safe  Drinking  Water  Act.  42 
U.S.C.  300f  el  seq.;  Resource  CoDierration 
and  Recovery  Act.  42  U.SXl  6A01  el  »eq. 


Sut>pw1  A— Gcnerat  ProvMons 

2.  Section  144.3  is  amended  by 
adding  new  definitions  for  "transferee'* 
and  "transfieror**  in  alphabetical  order  to 
read  as  follows: 

§144.3    DiMnitions. 

•         «         •         •         • 

Transferee  means  the  owner  or 
operator  receiving  ownership  and/or 
operational  ctmtrol  of  the  well 

Transferor  means  the  owner  or 
operator  transferring  ownership  and/or 
operational  control  of  the  well. 


Subpart  B — General  Program 
Requirements 

3.  Section  144.11  is  amended  by 

revising  the  first  sentence  to  read  as 
folio  vs: 

$144.11    Prohibition  of  unauthorized 
injection. 

Any  underground  injection,  except 
into  a  well  authorized  by  rule  or  except 
as  authorized  by  permit  issued  under 
the  UIC  program,  is  prohibited.  •  •  • 

4.  Section  144.17  is  added  to  subpart 
B  to  read  as  follows: 

§144.17    Records. 

The  Director  or  the  Administrator 
may  require,  by  written  notice  on  a 
selective  well-by-well  basis,  an  owner  or 
operator  of  an  injection  well  to  estabU^ 
and  maintain  records,  make  reports, 
conduct  monitoring,  and  provide  other 
information  as  is  deemed  necessary  to 
determine  whether  the  owner  or 
operator  has  acted  or  is  acting  in 
comphance  with  Part  C  of  the  SDWA  or 
its  implementing  regulations. 

Subpart  C^Auttiorlzatlon  of 
Undergroontf  Intectton  by  Ruto 

5.  Section  144.21  is  amended  by 
redesignating  paragraphs  (b)  and  (c)  as 
paragraphs  (d)  and  (e),  redesignating 
paragraph  (a)  as  paragraph  (b),  revising 
newly  designated  (b),  by  redesignating 
the  introductory  text  as  paragraph  (a) 
and  revising  newly  designated  (a)  and 
by  adding  a  new  peragraph  (c)  to  read 
as  follows: 

§  144.21    Existing  Class  I,  U  |wccept 
enhanced  recovery  and  hydrocarbon 
storage)  and  lU  Wells. 

(a]  An  existing  Class  I,  II  (except 
enhanced  recovery  and  hydrocarbon 
storage)  and  in  injection  well  is 
authorized  by  rule  if  the  owner  or 
operator  injects  intp  the  existing  well 
within  one  year  after  the  date  at  which 
a  UIC  program  authorized  under  the 
SDWA  becomes  effective  for  the  first 
time  or  inventories  the  well  pursuant  to 


the  requirements  of  §  144.26.  An  owner 
or  operator  of  a  well  which  is 
authorized  by  rule  pursuant  to  this 
section  shall  rework,  operate,  maintain, 
convert,  plug,  abandon  or  inject  into  the 
well  in  compliance  with  applicable 
regulations. 

(b)  Duration  of  wetl  authorization  by 
rule.  Well  authorization  under  this 
section  expires  upon  the  effective  date 
of  a  permit  issued  pursuant  to  §§  144.25. 
144.31,  144.33  or  §  144.34:  after 
plugging  and  abandonment  in 
accordance  with  an  ajjproved  plugging 
and  abandonment  plan  pursuant  to 
§§144.28(c>and  146.10,  and  upon 
submission  of  a  plugging  and 
abandonment  report  pursuant  to 

§  144.28(k):  or  upon  conversion  in 
compliance  with  §  144.2807- 

(c)  Prohibitions  on  injection.  An 
owner  or  operator  of  a  well  authorized 
by  rule  pursuant  to  this  section  is 
prohibited  from  injecting  into  the  well: 

(1)  Upon  the  effective  date  of  an 
applicable  permit  denial; 

12)  Upon  failure  to  submit  a  permit 
application  in  a  timely  manner  pursuant 
to  §144.25  or  §14431: 

(3)  Upon  feihirs  to  submit  inventory 
information  in  a  tim^  manner 
piJTSuant  to  §  144.26; 

(4)  Upon  failure  to  comply  with  a 
request  for  information  in  a  timely 
manner  pursuant  to  §  144.27; 

(5)  Upon  failure  to  provide  altematrve 
financial  asstirance  pursuant  to 

§  144.28(d)(7): 

(6)  FortjF-eight  hours  after  receipt  of  a 
determination  by  the  Director  pursuant 
to  §  144.28(f)(3)  that  the  well  lacks 
mechanical  integrity,  imless  the  Director 
reouires  immediate  cessation; 

(7)  Upon  receipt  of  notification  from 
the  Director  pursuant  to  §  144.28(1)  that 
the  transferee  has  not  demonstrated 
financial  responsibility  pursuant  to 

§  144.28(d); 

(6)  For  Class  I  and  m  wells: 

(i)  In  States  with  approved  programs, 
five  years  after  the  effective  date  of  the 
UIC  program  unless  a  timely  and 
complete  permit  application  is  pending 
the  Director's  decision;  or 

(ii)  In  States  with  programs 
administered  by  EPA.  one  year  after  the 
effective  date  of  the  UIC  program  unless 
a  timely  and  complete  pennit 
application  Is  pending  the  Director's 
decision:  or 

(9)  For  Class  II  wells  (except 
enhanced  recovery  and  hydrocarbon 
storage),  five  yeirs  after  the  effective 
date  of  the  UIC  program  unless  a  timely 
and  complete  permit  application  is 
pending  the  Director's  decision. 
•        •■>** 

6.  Section  144.Z2  is  amended  by 
revising  paragr^>h  (a),  redesignating 
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paragraph  (b)  as  (d).  and  adding  new 
paragraphs  (bl  and  (c),  to  read  as 
follows: 


§  1 44.22    Existing  Class  II  enhanced 
recovery  and  hydrocart)on  storage  wells. 

(a)  An  existing  Class  n  enhanced 
recovery  or  hydrocarbon  storage 
injection  well  is  authorized  by  rule  for 
the  life  of  the  well  or  project,  if  the 
owner  or  operator  injects  into  the 
existing  well  within  one  year  after  the 
date  which  a  UIC  program  authorized 
under  the  SDWA  becomes  effective  for 
the  first  time  or  inventories  the  well 
pursuant  to  the  requirements  of 
§  144.26.  An  owner  or  operator  of  a  well 
which  is  authorized  by  rule  pursuant  to 
this  section  shall  rework,  operate, 
maintain,  convert,  plug,  abandon  or 
inject  into  the  well  in  compliance  with 
applicable  regulations. 

(b)  Duration  of  well  authorization  by 
rule.  Well  authorization  under  this 
section  expires  upon  the  effective  date 
of  a  permit  issued  pursuant  to  §§  144. ?5. 
144.31,  144.33  or  §  144.34;  after 
plugging  and  abandonment  in 
accordance  with  an  approved  plugging 
and  abandonment  plan  pursuant  to 
§§  144.28(c)  and  146.10  of  this  chapter, 
and  upon  submission  of  a  plugging  and 
abandonment  report  pursuant  to 

§  144.28(k);  or  upon  conversion  in 
compliance  with  §  144.28(j). 

{c)  Prohibitions  on  injection.  An 
owner  or  operator  of  a  well  authorized 
by  rule  pursuant  to  this  section  is 
prohibited  from  injecting  into  the  well: 

(1)  Upon  the  effective  date  of  an 
applicable  permit  denial; 

(2)  Upon  failure  to  submit  a  pemiit 
application  in  a  timely  manner  pursuant 
to  §144.25  or  §144.31; 

(3)  Upon  failure  to  submit  inventory 
information  in  a  timely  manner 
pursuant  to  §  144.26; 

(4)  Upon  failure  to  comply  with  a 
request  for  information  in  a  timely 
manner  pursuant  to  §  144.27; 

(5)  Upon  failure  to  provide  alternative 
financial  assurance  pursuant  to' 

§  144.28(d)(7); 

(6)  Forty-eight  hours  after  receipt  of  a 
determination  by  the  Director  pursuant 
to  §  144.28(f)(3)  that  the  well  lacks 
mechanical  integrity,  unless  the  Director 
requires  immediate  cessation;  or 

(7)  Upon  receipt  of  notification  from 
the  Director  pursuant  to  §  144.28(1)  that 
the  transferee  has  not  demonstrated 
financial  responsibility  pursuant  to 

§  144.28(d). 

•        •        •        •        • 

7.  Section  144.24  is  revised  to  read  as 
follows: 

§144.24    Class  V  wells. 

(a)  A  Class  V  injection  well  is 
authorized  by  rule  until  further 


requirements  under  fut\ire  regulations 
become  applicable. 

(b)  Duration  of  well  authorization  by 
niie.  Well  authorization  imder  this 
section  expires  upon  the  effective  date 
of  a  permit  issued  pursuant  to  §§  144.25, 
144.31. 144.33  or  §  144.34,  or  upon 
proper  closure  of  the  well. 

(c)  Prohibition  of  injection.  An  owner 
or  operator  of  a  well  which  is 
authorized  by  rule  pursuant  to  this 
section  is  prohibited  from  injecting  into 
the  well: 

(1)  Upon  the  effective  date  of  an 
applicable  permit  denial; 

(2)  Upon  failure  to  submit  a  permit 
application  in  a  timely  manner  pursuant 
to  §144,25  or  §144.31; 

(3)  Upon  failure  to  submit  inventory 
information  in  a  timely  manner 
pursuant  to  §  144.26;  or 

(4)  Upon  failure  to  comply  with  a 
request  for  information  in  a  timely 
manner  pursuant  to  §  144.27. 

8.  Section  144.25  is  amended  by 
revising  the  first  sentence  in  paragraph 
(a)  introductory  text  and  the  first 
sentence  of  paragraph  (c),  and  revising 
the  first  two  sentences  of  paragraph  (b) 
as  follows; 


S 1 44.2S    Requiring  a  Permit 

(a)  The  Director  may  require  the 
owner  or  operator  of  any  Class  1, 11,  HI 
or  V  injection  well  which  is  authorized 
by  rule  under  this  subpart  to  apply  for 
and  obtain  an  individual  or  area  UIC 
permit.  *  *  * 

(b)  For  EPA-administered  programs, 
the  Regional  Administrator  may  require 
an  owner  or  operator  of  any  well  which 
is  authorized  by  rule  imder  this  subpart 
to  apply  for  an  individual  or  area  UIC 
permit  under  this  paragraph  only  if  the 
owner  or  operator  has  been  notified  in 
writing  that  a  permit  application  is 
required.  The  owmer  or  operator  of  a 
well  which  is  authorized  by  rule  under 
this  subpart  is  prohibited  from  injecting 
into  the  well  upon  the  effective  date  of 
permit  denial,  or  upon  failure  by  the 
owner  or  operator  to  submit  an 
application  in  a  timely  manner  as 
specified  in  the  notice.  *  *  * 

(c)  An  owner  or  operator  of  a  well 
authorized  by  rule  may  request  to  be 
excluded  from  the  coverage  of  this 
subpart  by  applying  for  an  individual  or 
area  UIC  permit.  *  *  * 

9.  Section  144.26  is  amended  by 
revising  the  introductory  text,  and  by 
adding  the  introductory  text  of 
paragraph  (d)  and  paragraph  (e)  to  read 
as  follows: 

§  1 44.26    Inventory  requirements. 

The  owner  or  operator  of  an  injection 
well  which  is  authorized  by  rule  under 
this  subpart  shall  submit  inventory 


information  to  the  Director.  Such  an 
owner  or  operator  is  prohibited  from 
injecting  into  the  well  upon  failure  to 
submit  inventory  information  for  the 
well  within  the  time  specified  in 
paragraph  (d)  or  (e)  of  this  section. 
•        »        »        •        * 

(d)  Deadlines.  Except  as  provided  in 
paragraph  (e)  of  this  section. 

(1)'  *  * 

(e)  Deadlines  for  Class  V  Wells  (EPA- 
administered  programs  only).  (1)  The 
owner  or  operator  of  a  Class  V  well  in 
which  injection  took  place  within  one 
year  after  the  date  at  which  a  UIC 
program  authorized  under  the  SDWA 
first  became  effective,  and  who  failed  to 
submit  inventory  for  the  well  within  the 
time  specified  in  paragraph  (d)  of  this 
section  may  resume  injection  90  days 
after  submittal  of  the  inventory 
information  to  the  Director  unless  the 
owner  or  operator  receives  notice  that 
injection  may  not  resume  or  may 
resume  sooner. 

(2)  The  owmer  or  operator  of  a  Class 

V  well  in  which  injection  started  after 
the  first  anniversary  date  at  which  a  UIC 
program  authorized  under  the  SDWA 
became  effective,  shall  submit  inventory 
information  no  later  than  one  year  after 
May  2, 1994. 

(3)  The  owner  or  operator  of  a  Class 

V  well  in  which  injection  will  start  after 
May  2, 1994,  shall  submit  inventory 
information  prior  to  starting  injection. 

(4)  The  owner  or  operator  of  a  Class 

V  injection  well  prohibited  from 
injecting  for  failure  to  submit  inventory 
information  for  the  well  within  the  time 
specified  in  paragraphs  (e)  (2)  and  (3)  of 
this  section,  may  resume  injection  90 
days  after  submittal  of  the  inventory 
information  to  the  Director  unless  the 
owner  or  operator  receives  notice  from 
the  Director  that  injection  may  not 
resume  or  may  resume  sooner. 

10.  Section  144.27  is  amended  by 
removing  the  last  sentence  of  the  section 
and  adding  a  new  paragraph  (d)  to  read 
as  follows: 

§  1 44.27    Requiring  other  information. 

»         •         •         •         • 

(d)  An  owner  or  operator  of  an 
injection  well  authorized  by  rule  under 
this  subpart  is  prohibited  from  injecting 
into  the  well  upon  failure  of  the  owner 
or  operator  to  comply  with  a  request  for 
information  within  the  time  period(s) 
specified  by  the  Director  pursuant  to 
paragraph  (c)  of  this  section.  An  owner 
or  operator  of  a  well  prohibited  from 
injection  under  this  section  shall  not 
resume  injection  except  under  a  permit 
issued  pursuant  to  §§  144.25, 144.31, 
144.33  or  144.34. 

11.  Section  144.28  is  amended  by 
revising  the  introductory  sentence. 
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revising  paragraph  (d)(1),  revising 
paragraph  (d)(2)  and  adding  new 
paragraphs  (d)(5)  and  (d)(6); 
redesignating  paragraphs  (f)  (2)  and  (3) 
as  paragraphs  (f)  (5)  and  (6)  and  adding 
new  paragraphs  (f)(2).  (f)(3)  and  (f)(4); 
and  revising  paragraph  (1)  to  read  as 
follows: 

§144.28    Requirements  for  Class  1. 11.  and 
III  wells  authorized  by  rule. 

The  following  requirements  apply  to 
the  owner  or  operator  of  a  Class  I.  II  or 
in  well  authorized  by  rule  under  this 
subpart,  as  provided  by  §§  144.21(e}  and 
144.22(d). 

•  *        *         •        * 

(d)  Financial  responsibility.  (1)  The 
owner,  operator  and/or,  for  EPA- 
administered  programs,  the  transferor  of 
a  Class  I,  n  or  m  well,  is  required  to 
demonstrate  and  maintain  financial 
responsibility  and  resources  to  close, 
plug  and  abandon  the  underground 
injection  operation  in  a  manner 
prescribed  by  the  Director  until: 

(i)  The  well  has  been  plugged  and 
abandoned  in  accordance  with  an 
approved  plugging  and  abandonment 
plan  pursuant  to  §§  144.28(c)  and 
146.10  and  submission  of  a  plugging 
and  abandonment  report  has  been  made 
pursuant  to  §  144.28(k); 

(ii)  The  well  has  been  converted  in 
compliance  with  the  requirements  of 
§  144.28{j);  or 

(iii)  For  EPA-administered  programs, 
the  transferor  has  received  notice  from 
the  Director  that  the  transferee  has 
demonstrated  financial  responsibility 
for  the  well.  The  owner  or  operator  shall 
show  evidence  of  sucn  financial 
responsibility  to  the  Director  by  the 
submission  of  a  surety  bond,  or  other 
adequate  assurance, :  uch  as  a  financial 
statement. 

(2)  For  EPA-administered  programs, 
the  owner  or  operator  shall  submit  such 
evidence  no  later  than  one  year  after  the 
effective  date  of  the  UIC  program  in  the 
State.  Where  the  ownership  or 
operational  control  of  the  well  is 
transferred  more  than  one  year  after  the 
effective  date  of  the  UIC  program,  the 
transferee  shall  submit  such  evidence 
no  later  than  the  date  specified  in  the 
notice  required  pursuant  to 
§  144.28(1)(2). 

•  •        *        *        • 

(5)  For  EPA-administered  programs, 
an  owner  or  operator  must  notify  the 
Regional  Administrator  by  certified  mail 
of  the  commencement  of  any  voluntary 
or  involuntary  proceeding  imder  Title 
11  (Bankruptcy)  of  the  United  States 
Code  which  names  the  ovraer  or 
operator  as  debtor,  within  10  business 
days  after  the  commencement  of  the 
proceeding.  Any  party  acting  as 


guarantor  for  the  owner  or  operator  for 
the  purpose  of  financial  responsibility 
must  so  notify  the  Regional 
Administrator,  if  the  guarantor  is  named 
as  debtor  in  any  such  proceeding. 

(6)  In  the  event  of  commencement  of 
a  proceeding  specified  in  paragraph 
(d)(5)  of  this  section,  an  owner  or 
operator  who  has  furnished  a  financial 
statement  for  the  purpose  of 
demonstrating  financial  responsibility 
tmder  this  section  shall  be  deemed  to  be 
in  violation  of  this  paragraph  until  an 
alternative  financial  assurance 
demonstration  acceptable  to  the 
Regional  Administrator  is  provided 
either  by  the  owTier  or  operator  or  by  its 
trustee  in  bankruptcy,  receiver,  or  other 
authorized  party.  All  parties  shall  be 
prohibited  nom  injecting  into  the  well 
until  such  alternate  financial  assurance 
is  provided. 
*        •        •        •        * 

(2)  The  owner  or  operator  of  a  Class 
I.  n  or  in  injection  well  authorized  by 
rule  shall  establish  and  maintain 
mechanical  integrity  as  defined  in 

§  146.8  of  this  chapter  until  the  well  is 
properly  plugged  in  accordance  with  an 
approved  plugging  and  abandonment 
plan  piu^uant  to  §§  144.28(c)  and 
146.10.  and  a  plugging  and 
abandonment  report  pui  >uant  to 
§  144.28{k)  is  submitted,  or  until  the 
well  is  converted  in  compliance  with 
§  144.28(j).  For  EPA-administered 
programs,  the  Regional  Administrator 
may  require  by  written  notice  that  the 
owner  or  operator  comply  with  a 
schedule  describing  when  mechanical 
integriw  demonstrations  shall  be  made. 

(3)  Wnen  the  Director  determines  that 
a  Class  I  (non-hazardous),  n  or  m 
injection  well  lacks  mechanical  integrity 
pursuant  to  §  146.8  of  this  chapter,  the 
Director  shall  give  written  notice  of  his 
determination  to  the  owner  or  operator. 
Unless  the  Director  requires  immediate 
cessation,  the  owner  or  operator  shall 
cease  injection  into  the  well  within  48 
hours  of  receipt  of  the  Director's 
determination.  The  Director  may  allow 
plugging  of  the  well  in  accordance  with 
the  requirements  of  §  146.10  of  this 
chapter,  or  require  the  owner  or 
operator  to  perform  such  additional 
construction,  operation,  monitoring, 
reporting  and  corrective  action  as  is 
necessary  to  prevent  the  movement  of 
fluid  into  or  between  USDWs  caused  by 
the  lack  of  mechanical  integrity.  The 
owner  or  operator  may  resume  injection 
upon  receipt  of  written  notification  irom 
the  Director  that  the  owner  or  operator 
has  demonstrated  mechanical  integrity 
pursuant  to  §  146.8  of  this  chapter. 

(4)  The  Director  may  allow  tne  owner 
or  operator  of  a  well  which  lacks 


mechanical  integrity  pursuant  to 

§  146.8(a)(1)  of  this  chapter  to  continue 

or  resume  injection  if  the  owner  or 

operator  has  made  a  satis&ctory 

demonstration  that  there  is  no 

movement  of  fluid  into  or  between 

USDWs. 

•        •        •        •        * 

(1)  Change  of  ownership  or 
operational  control.  For  EPA- 
administered  programs: 

(1)  The  transferor  of  a  Class  I,  n  or  m 
well  authorized  by  rule  shall  notify  the 
Regional  Administrator  of  a  transfer  of 
ownership  or  operational  control  of  the 
well  at  least  30  days  in  advance  of  the 
proposed  transfer.     '- 

(2)  The  notice  shall  iiiclude  a  written 
agreement  between  the  transferor  and 
the  transferee  containing  a  specific  date 
for  transfer  of  ownership  or  operational 
control  of  the  well;  and  a  specific  date 
when  the  financial  responsibility 
demonstration  of  §  144.28(d)  will  be  met 
by  the  transferee. 

(3)  The  transferee  is  authorized  to 
inject  unless  he  receives  notification 
bom  the  Director  that  the  transferee  has 
not  demonstrated  financial 
responsibility  pursuant  to  §  144.28(d). 


Subpart  D— Auttioiization  by  Permit 

12,  Section  144.31  is  amended  by 
revising  paragraph  (a)  and  paragraph 
(c)(2)  and  adding  new  paragraph  (e)(10) 
to  read  as  follows: 

§  1 44.31    Application  for  a  permit: 
authorization  by  permit 

(a)  Permit  application.  Unless  an 
imderground  injection  well  is 
authorized  by  rule  under  subpart  C  of 
this  part,  all  injection  activities 
including  construction  of  an  injection 
well  are  prohibited  until  the  owner  or 
operator  is  authorized  by  permit.  An 
owner  or  operator  of  a  well  currently 
authorized  by  rule  must  apply  for  a 
permit  under  this  section  unless  well 
authorization  by  rule  was  for  the  Ufe  of 
the  well  or  project.  Authorization  by 
rule  for  a  well  or  project  for  which  a 
permit  application  has  been  submitted 
terminates  for  the  well  or  project  upon 
the  effective  date  of  the  permit. 
Procedures  for  applications,  issuance 
and  administration  of  emergency 
permits  are  found  exclusively  in 
§  144.34,  A  RCRA  permit  applying  the 
standards  of  part  264,  subpart  C  of  this 
chapter  will  constitute  a  UIC  permit  for 
hazardous  waste  injection  wells  for 
which  the  technical  standards  in  part 
146  of  this  chapter  are  not  generally 
appropriate, 
•        •        •        •        • 

(c)«  •  • 
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(aj  f  or  new  injection  wells,  except 
n6w  wells  in  projects  authorized  under 
§  144.21(d)  or  authorized  by  an  existing 
area  permit'under  §  144.33(c),  a 
reasonable  time  before  construction  is 
expected  to  begin. 

(e)  •     •     • 

(10)  A  plugging  and  abandonment 
plan  that  meets  the  requirements  of 
§  146.10  of  this  chapter  and  is 
acceptable  to  the  Director. 


Subpart  E — Permit  Conditions 

13.  Section  144.51  is  amended  by 
removing  paragraph  (p),  redesignating 
paragraph  (o)  as  paragraph  (p)  and 
adding  new  paragraphs  (o)  and  (q)  to 
read  as  follows: 

§  1 44.51    Conditions  applicable  to  all 
permits. 

(o)  A  Class  I,  n  or  in  permit  shall 
include  and  a  Class  V  permit  may 
include,  conditions  which  meet  the 
applicable  requirements  of  §  146.10  of 
this  chapter  to  insure  that  plugging  and 
abandonment  of  the  well  will  not  allow 
the  movement  of  fluids  into  or  between 
USDWs.  Where  the  plan  meets  the 
requirements  of  §  146.10  of  this  chapter, 
the  Director  shall  incorporate  it  into  the 
permit  as  a  permit  condition.  Where  the 
Director's  review  of  an  appUcation 
indicates  that  the  permittee's  plan  is 
inadequate,  the  Director  may  require  the 
applicant  to  revise  the  plan,  prescribe 
conditions  meeting  the  requirements  of 
this  paragraph,  or  deny  the  permit.  For 
purposes  of  this  paragraph,  temporary 
or  intermittent  cessation  of  injection 
operations  is  not  abandonment. 

(q)  Duty  to  establish  and  maintain 
mechanical  integrity.  (1)  The  owner  or 
operator  of  a  Class  I,  II  of  III  well 
permitted  under  this  part  shall  establish 
prior  to  commencing  injection  or  on  a 
schedule  determined  by  the  Director, 
and  thereafter  maintain  mechanical 
integrity  as  defined  in  §  146.8  of  this 
chapter.  For  EPA-administered 
programs,  the  Regional  Administrator 
may  require  by  written  notice  that  the 
owner  or  operator  comply  with  a 
schedule  describing  when  mechanical 
integrity  demonstrations  shall  be  made, 

(2)  Wnen  the  Director  determines  that 
a  Class  I,  n,  or  IH  well  lacks  mechanical 
integrity  pursuant  tg  §  146.8  of  this 
chapter,  he  shall  give  written  notice  of 
his  determination  to  the  owner  or 
operator.  Unless  the  Director  requires 
immediate  cessation,  the  owner  or 
operator  shall  cease  injection  into  the 
well  within  48  hours  of  receipt  of  the 


Director's  determination.  The  Director 
may  allow  plugging  of  the  well  pursuant 
to  the  requirements  of  §146.10  of  this 
chapter  or  require  the  permittee  to 
perform  such  additional  construction, 
operation,  monitoring,  reporting  and 
corrective  action  as  is  necessary  to 
prevent  the  movement  of  fluid  into  or 
between  USDWs  caused  by  the  lack  of 
mechanical  integrity.  The  owner  or 
operator  may  resume  injection  upon 
written  notification  from  the  Director 
that  the  owner  or  operator  has 
demonstrated  mechanical  integrity 
pursuant  to  §  146.8  of  this  chapter. 

(3)  The  Director  may  allow  tne  owner 
or  operator  of  a  well  which  lacks 
mechanical  integrity  pursuant  to 
§  146.8(a)(1)  of  this  chapter  to  continue 
or  resume  injection,  if  the  owner  or 
operator  has  made  a  satisfactory 
demonstration  that  there  is  no 
movement  of  fluid  into  or  between 
USDWs. 

14.  Section  144.52  is  amended  by 
revising  paragraph  (a)(7)  to  read  as 
follows: 

S 1 44.52    Establishing  permit  conditions. 

(a)  •  •  • 

(7)  Financial  responsibility,  (i)  The 
permittee,  including  the  transferor  of  a 
permit,  is  required  to  demonstrate  and 
maintain  financial  responsibility  and 
resources  to  close,  plug,  and  abandon 
the  underground  injection  operation  in 
a  manner  prescribed  by  the  Director 
until: 

(A)  The  well  has  been  plugged  and 
abandoned  in  accordance  with  an 
approved  plugging  and  abandonment 
plan  pursuant  to  §§  144.51(o)  and 
146.10  of  this  chapter,  and  submitted  a 
plugging  and  abandonment  report 
pursuant  to  §  144.51(p);  or 

(B)  The  well  has  been  converted  in 
compliance  with  the  requirements  of 
§144.51(n);or 

(C)  The  transferor  of  a  permit  has 
received  notice  from  the  Director  that 
the  owner  or  operator  receiving  transfer 
of  the  permit,  the  new  permittee,  has 
demonstrated  financial  responsibility 
for  the  well. 

(ii)  The  permittee  shall  show  evidence 
of  such  financial  responsibility  to  the 
Director  by  the  submission  of  a  surety 
bond,  or  other  adequate  assurance,  such 
as  a  financial  statement  or  other 
materials  acceptable  to  the  Director.  For 
EPA  administered  programs,  the 
Regional  Administrator  may  on  a 
periodic  basis  require  the  holder  of  a 
lifetime  permit  to  submit  an  estimate  of 
the  resources  needed  to  plug  and 
abandon  the  well  revised  to  reflect 
inflation  of  such  costs,  and  a  revised 
demonstration  of  financial 
responsibility,  if  necessary.  The  owner 


or  operator  of  a  well  injecting  hazardous 
waste  must  comply  with  the  financial 
responsibility  requirements  of  subpart  F 
of  this  part. 


PAFTT  146— UNDERGROUND 
INJECTION  CONTROL  PROGRAM: 
CRITERIA  AND  STANDARDS 

1.  The  authority  citation  for  part  146 
continues  to  read  as  follows: 

Authority:  Safe  Drinking  Water  Act.  42 
U.S.C.  300f  et  seq.;  Resource  Conservation 
and  Recovery  Act,  42  U.S.C.  6901  et  seq. 

Subpart  A — General  Provisions 

2.  Section  146.2  is  revised  to  read  as 
follows: 

§  146.2    Law  authorizing  these.regulations. 

The  Safe  Drinking  Water  Act,  42 
U.S.C.  300f  et  seq.  authorizes  these 
regulations  and  ail  other  UIC  program 
regulations  referenced  in  40  CFR  part 
144.  Certain  regulations  relating  to  the 
injection  of  hazardous  waste  are  also 
authorized  by  the  Resource 
Conservation  and  Recovery  Act,  42 
U.S.C.  6901  et  seq. 

3.  Section  146.8  is  amended  by 
revising  paragraph  (b)(1)  and  adding 
paragraph  (f)  to  read  as  follows; 

§146.8    Mechanical  integrity. 

***** 

(b)  •  •  • 

(1)  Following  an  initial  pressure  test, 
monitoring  of  flie  tubing-casing  annulus 
pressure  with  sufficient  frequency  to  be 
representative,  as  determined  by  the 
Director,  while  maintaining  an  annulus 
pressure  different  from  atmospheric 
pressure  measured  at  the  surface; 
•        •      '  •        •        * 

(f)  The  Director  may  require 
additional  or  alternative  tests  if  the 
results  presented  by  the  owner  or 
operator  under  §  146.8(e)  are  not 
satisfactory  to  the  Director  to 
demonstrate  that  there  is  no  movement 
of  fluid  into  or  between  USDWs 
resulting  from  the  injection  activity. 

Subpart  B — Criteria  and  Standards 
Applicable  to  Class  I  Wells 

§146.15    [Removed] 

4.  Section  146.15  is  removed. 

Subpart  C— Criteria  and  Standards 
Applicable  to  Class  II  Wells 

§146.25    [Removed] 

5.  Section  146.25  is  removed. 
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Subpart  D— Criteria  and  Standards 
Applicable  to  Class  III  Wells 

§146.35    [Removed] 

6.  Section  146.35  is  removed. 

Subpart  F— Criteria  and  Standards 
Applicable  to  Class  V  Injection  Wells 

§146.52    [Amended] 

7.  Section  146.52  is  amended  by 
removing  paragraph  (a)  and 
redesignating  paragraph  (b)  as  paragraph 
(a)  and  by  adding  and  reserving  a  new 
paragraph  (b). 

[FR  Doc.  93-29410  Filed  12-2-93;  8:45  am] 

BiLUNG  CODE  6560-50-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 
[Docket  No.  FEMA-7S90] 

Suspension  of  Community  Eligibility 

AGENCY:  Federal  Emergency 
Management  Agency,  FEMA. 
ACTION:  Final  rule. 


SUMMARY:  This  rule  identifies 
communities,  where  the  sale  of  flood 
insurance  has  been  authorized  under 
the  National  Flood  Insurance  Program 
(NFIP),  that  are  suspended  on  the 
effective  dates  Usted  within  this  rule 
because  of  noncompliance  with  the 
floodplain  management  requirements  of 
the  program.  If  Federal  Emergency 
Management  Agency  (FEMA)  receives 
documentation  that  the  community  has 
adopted  the  required  floodplain 
management  measures  prior  to  the 
effective  suspension  date  given  in  this 
rule,  the  suspension  will  be  withdrawTi 
by  publication  in  the  Federal  Register. 
EFFECTIVE  DATE:  The  effective  date  of 
each  community's  suspension  is  the 
third  date  ("Susp.")  Usted  in  the  third 
column  of  the  following  tables. 
ADDflESSES:  If  you  wish  to  determine 
whether  a  particular  community  was 
suspended  on  the  suspension  date, 
contact  the  appropriate  FEMA  Regional 
Office  or  the  NFIP  servicing  contractor. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Shea,  Division  Director, 
Program  Implementation  Division. 
Mitigation  Directorate.  500  C  Street  SW.. 
room  417.  Washington,  DC  20472,  (202) 
646-2717. 

SUPPLEMENTARY  INFORMATION:  The  NFIP 
enables  property  owners  to  purchase 
flood  insurance  which  is  generally  not 
otherwise  available.  In  return, 
communities  agree  to  adopt  and 
administer  local  floodplain  management 


aimed  at  protecting  Uves  and  new 
construction  from  future  flooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  1968,  as  amended,  42 
U.S.C.  4022,  prohibits  flood  insurance 
coverage  as  authorized  under  the 
National  Flood  Insurance  Program,  42 
U.S.C.  4001  et  seq..  unless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  Usted  in 
this  document  no  longer  meet  that 
statutory  requirement  for  compUance 
with  program  regulations.  44  CFR  part 
59  et  seq.  Accordingly,  the  communities 
will  be  suspended  on  the  effective  date 
in  the  third  column.  As  of  that  date, 
flood  insurance  will  no  longer  be 
available  in  the  community.  However, 
some  of  these  communities  may  adopt 
and  submit  the  required  documentation 
of  legally  enforceable  floodplain 
management  measures  after  this  rule  is 
published  but  prior  to  the  actual 
suspension  date.  These  communities 
will  not  be  suspended  and  will  continue 
their  eligibility  for  the  sale  of  insurance. 
A  notice  withdrawing  the  suspension  of 
the  communities  will  be  published  in 
the  Federal  Reeister. 

In  addition,  3ie  Federal  Emergency 
Management  Agency  has  identified  the 
special  flood  hazard  areas  in  these 
communities  by  publishing  a  Flood 
Insurance  Rate  Map  (FIRM).  The  date  of 
the  FIRM  if  one  has  been  pubUshed,  is 
indicated  in  the  fourth  column  of  the 
table.  No  direct  Federal  financial 
assistance  (except  assistance  pursuant  to 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  not  in 
connection  with  a  flood)  may  legally  be 
provided  for  construction  or  acquisition 
of  buildings  in  the  identified  special 
flood  hazard  area  of  communities  not 
participating  in  the  NFIP  and  identified 
for  more  than  a  year,  on  the  Federal 
Emergency  Management  Agency's 
initial  flood  insurance  map  of  the 
community  as  having  flood-prone  areas 
(section  202(a)  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C. 
4106(a),  as  amended).  This  prohibition 
against  certain  types  of  Federal 
assistance  becomes  effective  for  the 
communities  listed  on  the  date  shown 
in  the  last  column. 

The  Deputy  Associate  Director  finds 
that  notice  and  pubUc  comment  under 
5  U.S.C.  553(b)  are  impracticable  and 
unnecessary  because  communities  listed 
in  this  final  rule  have  been  adequately 
notified. 

Each  community  receives  a  6-month, 
90-day,  and  30-day  notification 
addressed  to  the  Chief  Executive  Officer 
that  the  community  will  be  suspended 
unless  the  required  floodplain 


management  measures  are  met  prior  to 
the  effective  suspension  date.  Since 
these  notifications  have  been  made,  this 
final  rule  may  take  effect  within  less 
than  30  days. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Deputy  Associate  Director  has 
determined  that  this  rule  is  exempt  from 
the  requirements  of  th^  Regulator;' 
Flexibility  Act  bec9us6  the  National 
Flood  Insurance  Act  of  1968,  as 
amended,  42  U.S.C.  4022.  prohibits 
flood  insurance  coverage  unless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 
measures  with  effective  enforcement      , 
measures.  The  communities  listed  no 
'  longer  comply  with  the  statutory 
requirements,  and  after  the  effective 
date,  flood  insurance  will  no  longer  be 
available  in  the  communities  unless 
they  take  remedial  action. 

Regulatory  Impact  Analysis 

This  rule  is  not  a  major  rule  under 
Executive  Order  12291.  Federal 
Regulation.  February  17. 1981.  3  CFR, 
1981  Comp..  p.  127.  No  regulatory 
impact  analysis  has  been  prepared. 

Paperwork  Reduction  Act 

This  rule  does  not  involve  any 
collection  of  information  for  purposes  of 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federahsm  implications  under 
Executive  Order  12612.  Federahsm, 
October  26, 1987,  3  CFR.  1987  Comp., 
p.  252. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778,  October  25,  1991,  56  FR 
55195,  3  CFR.  1991  Comp.,  p.  309. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance.  Floodplains. 
Accordingly.  44  CFR  part  64  is 
amended  as  follows: 

PART  64— {AMENDED] 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978.  3  CFR. 
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IJ^^'fit&jmp..  p.  329; E.0. 12127, 44  FR  19367. 
3  CFR,  1979  Comp.,  p.  376. 

S64.6    [AnwndMq 

2.  The  tables  published  under  the  authority  of  §  64.6  are  amended  as  follows: 


State/location 


Region  I 

Rhode  Island:  ^4or1h  Smithfield,  town  of,  Prov- 
idence County. 

Region  ill 

Pennsytvanta: 

Aldan,  township  of,  Delaware  County 


Bethel,  township  of,  Delaware  County 


Brookhaven.  tK>rough  of,  Delaware  Coun- 
ty- 
Chester,  city  of,  Delaware  County  

Qifton    Heights,    borough   of,    Delwara 

County. 
Colwyn,  borough  of,  Delaware  County  .... 

Concord,  township  of,  Delaware  County  . 

Darby,  township  of,  Delaware  County  

Eddystone,  borough  of,  Delaware  County 

Folcroft,  borough  of,  Delaware  County  .... 

Middletown,  township  of.  Delaware  Coun- 
ty- 
Ridley,  township  of,  Delaware  County 


Comnr)unity 
No. 


Rose    Valley,    borough    of,    Delaware 

County. 
Parkside,  borough  of,  Delaware  County  .. 

Springfield,  township  of,  Delaware  Coun- 
ty. 
Thombury,  township  of,  Delaware  County 


Upland,  borough  of,  Delaware  County 


Upper   Darby,    township   of,    Delaware 

County. 
Upper  Province,  township  of,  Delaware 

County. 

Region  IV 

Kentucky:  Augusta,  city  of.  Bracken  County  ... 

Mississippi:    Smith    County,    Unincorporated 
Areas. 

North  Carolina: 

Davie  County,  Unincorporated  Areas  


Winston-Salem,  city  of,  Forsythe  County  . 

Region  VII 

Missouri:  Rolla,  city  of,  Phelps  County  


Effective  date  of  auttx)rization/cancellation  of 
sale  of  flood  insurance  in  community 


440021 

420401 
421606 
420403 
420404 
420407 
420409 
420410 
421603 
420413 
420415 
420422 

420429 
420431 
420426 
420434 
425390 

420438 
420440 
420441 

210022 
280306 

370308 
375360 

290285 


May  6,  1975,  Emerg;  Aug.  1,  1978,  Reg; 
Dec.  3, 1993,  Susp. 


Aug.  26,  1974,  Emerg;'  Sept.  17,  1980,  Reg; 

Dec.  3,  1993,  Susp. 
May  9,  1978,  Emerg;  Aug.  10,  1979,  Reg; 

Dec.  3. 1993,  Susp. 
Oct.  22.  1971,  Emerg;  Feb.  14,  1976,  Reg; 

Dec.  3,  1993,  Susp. 
Dec.  10,  1971,  Emerg;  Aug.  1,  1979,  Reg; 

Dec.  3, 1994,  Susp. 
Aug.  18,  1972,  Emerg;  May  16,  1977,  Reg; 

Dec.  3, 1993,  Susp. 
Sept.  15,  1972,  Emerg;  May  2,  1977,  Reg; 

Dec.  3, 1993,  Susp. 
Feb.  25,  1972,  Err>erg;  Jan.  5.  1978,  Reg; 

Dec.  3,  1993,  Susp. 
Nov.  8,  1974,  Emerg;  April  3,  1984,  Reg; 

Dec.  3, 1993,  Susp. 
Sept  15,  1972,  Emerg;  Feb.  2,  1977.  Reg; 

Dec.  3,  1993,  Susp. 
Feb.  2,  1973,  Emerg;  Aug.  1,  1977,  Reg; 

Dec.  3,  1993,  Susp. 
Dec.  1,  1972,  Emerg;  Feb.  15,  1979,  Reg; 

Feb.  15,  1979,  Susp;  Mar.  12,  1979,  Rein; 

Dec.  3, 1993,  Susp. 
Sept.  8,  1972,  Emerg;  Jan.  6,  1983,  Susp; 

Dec.  3, 1993,  Rein. 
May  12,  1972,  Emerg;  Feb.  2,  1977,  Susp; 

Dec.  3,  1993,  Rein. 
Dec.  10,  1971,  Emerg;  July  5,  1977,  Susp; 

Dec.  3, 1993,  Rein. 
Nov.  26,  1971,  Emerg;  Jan.  19,  1978,  Susp; 

Dec.  3, 1993,  Rein. 
Aug.  6,  1971,  Emerg;  July  24,  1973.  Reg; 

July  1,  1977,  Susp;  July  24,  1977,  Rein; 

Dec.  3, 1993,  Susp. 
Dec.  3,  1971,  Emerg;  Dec.  10,  1976,  Reg; 

Dec.  3, 1993,  Susp. 
Dec.  10,  1971,  Emerg;  Mar.  1.  1978,  Reg; 

Dec.  3, 1993,  Susp. 
Dec.  3,  1971,  Emerg;  June  15,  1977,  Reg; 

Dec.  3, 1993,  Susp. 

Feb.  26,  1975,  Emerg;  Sept.  16,  1988,  Reg; 

Dec.  3, 1993,  Susp. 
June  8,  1990,  Emerg;  July  1,  1991,  Reg; 

Dec.  3, 1993,  Susp. 

Dec.  23,  1975,  Emerg;  Mar.  21.  1980,  Reg; 

Dec.  17, 1993,  Susp. 
Mar.  19,  1971,  Emerg;  Aug.  31,  1973,  Reg; 

Dec.  17,  1993,  Susp. 

Feb.  15,  1974,  Emerg;  Sept.  30,  1977,  Reg; 
Dec.  17,  1993,  Susp. 


Current  effec- 
tive map  date 

Date  certain 
federal  assist- 
ance no  tonger 
available  in 
special  fkxxj 
harzard  areas 

Dec.  3.  1993  ... 

Dec.  3,  1993. 

Sept.  30,  1993 

Do. 

Sept.  30, 1993 

Do. 

Sept  30,  1993 

Do. 

Sept  30,  1993 

Do. 

Sept  30,  1993 

Do. 

Sept.  30,  1993 

Do. 

Sept.  30,  1993 

Do. 

Sept  30,  1993 

Do. 

Sept  30,  1993 

Do. 

Sept  30,  1993 

Do. 

Sept  30. 1993 

Do. 

Sept.  30,  1993 

Do. 

Sept.  30, 1993 

Do. 

Sept  30, 1993 

Do. 

Sept.  30,  1993 

Do. 

Sept.  30,  1993 

Do. 

Sept.  30,  1993 

Do. 

Sept.  30.  1993 

Do. 

Sept  30.  1993 

Do. 

Dec.  3. 1993  ... 

Do. 

Dec.  3,  1993  ... 

Do. 

Dec.  17,  1993  . 

Dec,  17, 1993. 

Dec.  17,  1993  . 

Do. 

Dec.  17.  1993  . 

Do. 

Code  for  reading  third  colurrm:  Emerg.— Emergency;  Reg.— I 
(Catalog  of  Federal  Domestic  Assistance  No.  83.100,  "Flood 


Regular;  Susp —  Suspension. 
In.surance.") 
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Issued:  November  30,  1993. 
Robert  Volland, 

Acting  Deputy  Associate  Director.  Mitigation  Directorate. 
|FR  Doc.  93-29639  Piled  12-2-93;  8:45  ami 
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Pfoposed  Rules 


Federal  Register. 

Vol.  58.  No.  231 

Friday,  December  3,  1993 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
mie  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart33 

[Docket  No.  93-ANE-W;  Notice  No.  33- 
ANE-03] 

Soeciai  Conditions;  General  Electric 
Aircraft  Engines  Model(s)  GE90-75B/- 
85BA-76B  Turbofan  Engines 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  special 

conditions. 

SUMMARY:  This  notice  proposes  special 
conditions  for  the  General  Electric  (GE) 
Aircraft  Engines  Model(s)  GE90-75B/- 
8'B/-76B  turbofan  engines.  The 
applicable  regulations  do  not  contain 
adequate  or  appropriate  safety  standards 
f;r  the  protection  of  these  systems  from 
medium  and  large  bird  ingestion.  This 
notice  proposes  the  additional  safety 
standards  which  the  Administrator 
considers  necessary  to  establish  a  level 
of  safety  equivalent  to  that  established 
by  the  airworthiness  standards  of  part 
33  of  the  Federal  Aviation  Regulations 
(FAR). 

DATES:  Comments  must  be  submitted  on 
or  before  January  18. 1994. 
ADDRESSES:  Comments  on  this  proposal 
may  be  submitted  in  triplicate  to: 
Federal  Aviation  Administration  (FAA), 
New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attn:  Rules 
Docket  No.  93-ANE-45. 12  New 
England  Executive  Park,  Burlington, 
Massachusetts  01803-5299.  Comments 
must  be  marked:  Docket  No.  93-ANE- 
45.  Comments  may  be  inspected  at  this 
location  between  8  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  Golinski,  Engine  and  Propeller 
Standards  Staff,  ANE-110,  Engine  and 
Propeller  Directorate,  Aircraft 
Certification  Service,  FAA,  New 
England  Region,  12  New  England 
Executive  Park,  Burlington, 


Massachusetts  01803-5229;  telephone 
(617)  238-7119:  fax  (617)  238-7199. 

SUPPl£MENTARY  INFORMATION:  . 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  special  conditions  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  under  DATES, 
will  be  considered  by  the  Administrator 
before  taking  action  on  the  proposal. 
The  proposal  contained  in  this  notice 
may  be  changed  in  light  of  the 
comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  special  conditions.  All 
comments  submitted  will  be  available  in 
the  Rules  Docket  for  examination  by 
interested  persons,  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  proposal  will  be  filed  in  the  docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  with  those  comments  a 
self-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
"Comment  to  Docket  No.  93-ANE-45." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Background 

On  December  16, 1991,  General 
Electric  Aircraft  Engines  applied  for 
type  certification  of  Model(s)  GE90- 
75B/-85B/-76B  turbofan  engines.  The 
FAA  has  determined  that  the  current 
foreign  object  ingestion  requirements  of 
§  33.77(a)  for  four  pound  birds;  and 
§  33.77(b)  for  one  and  one-half  pound 
flocking  birds,  do  not  adequately 
represent  the  bird  threat  encoimtered  in 
service.  A  study  of  in-service  bird 
ingestion  events  has  indicated  a  need  to 
modify  the  bird  ingestion  requirements 
for  this  application  to  ensure  design 
integrity  and  demonstrate  an  adequate 
level  of  safety. 

The  FAA  has  concluded  that 
additional  safety  standards  must  be 
applied  to  GE  Model(s)  GE90-75B/- 


85B/-76B  turbofan  engines  to 
demonstrate  that  they  are  capable  of 
acceptable  operation  after  medium  and 
large  bird  ingestion.  The  applicable 
airworthiness  requirements  do  not 
contain  adequate  or  appropriate  safety 
standards  for  type  certification  with 
respect  to  the  new  design  criteria.  This 
new  design  criteria  assumes  the  actual 
bird  threat  encountered  in  service. 

Type  Certification  Basis 

Under  the  provisions  of  §  21.101  of 
the  FAR,  General  Electric  Aircraft 
Engines  must  show  that  the  GE  Model(s) 
GE90-75B/-85B/-76B  turbofan  engines 
meet  the  requirements  of  the  applicable 
regulations  in  effect  on  the  date  of  the 
application.  Those  Federal  Aviation 
Regulations  are  §  21.21  and  part  33, 
effective  February  1, 1965,  as  amended 
through  August  10, 1990,  Amendment 
33-14. 

The  Administrator  finds  that  the 
applicable  airworthiness  regulations  in 
part  33,  as  amended,  do  not  contain 
adequate  or  appropriate  safety  standards 
for  the  GE90  series  turbofan  engine 
because  of  its  unique  design  criteria. 
Therefore,  the  Administrator  proposes 
these  special  conditions  under  the 
provisions  of  §  21.16  to  establish  a  level 
of  safety  equivalent  to  that  established 
in  the  regulations. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49  of  the 
FAR  after  public  notice  and  opportunity 
for  comment,  as  required  by  §  §  11.28 
and  11.29(b),  and  become  part  of  the 
type  certification  basis  in  accordance 
with  §  21.101(b)(2). 

Conclusion 

This  action  affects  only  GE  Model{s) 
GE90-75B/-85B/-76B  turbofan  engines. 
It  is  not  a  rule  of  general  applicability 
and  affects  only  tlie  manufacturer  who 
applied  to  the  FAA  for  approval  of  these 
new  design  criteria  on  the  engine. 

List  of  Subjects  in  14  CFR  Part  33 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  authority  citation  for  these 
special  conditions  continues  to  read  as 
follows: 

Authority:  49  U.S.C.  app.  1354(a),  1421, 
1423;  49  U.S.C.  106(g);  14  CFR  21.16.  and  14 
CFR  11.28. 

The  Proposed  Special  Conditions 

Accordingly,  the  Federal  Aviation 
Administration  (FAA)  proposes  the 


Federal  Register  /  Vol.  58.  No.  231  /  Friday,  December  3,  1993  /  Proposed  Rules  63903 


following  special  conditions  as  part  of 
the  type  certification  basis  for  the 
General  Electric  Company  GE90  series 
turbofan  engine. 

In  heu  of  the  requirements  of  FAR 
§  33.77  (a)  and  (b).  the  following  tests 
and  analyses  must  be  conducted,  unless 
compliance  can  be  shown  by  alternate 
methods  acceptable  to  the 
Administrator 

(a)  It  must  be  shown  that  the  ingestion 
of  a  single  large  bird,  under  the 
conditions  prescribed  in  appendix  A, 
will  not  cause  the  engine  to: 

(1)  Catch  fire: 

(2)  Release  hazardous  fragments 
through  the  engine  casing; 

(3)  Generate  loads  greater  than  those 
ultimate  loads  specified  under 

§  33.23(a); 

(4)  Lose  the  ability  to  be  ^ut  down; 
Or 

(5)  Generate  other  conditions 
hazardous  to  the  aircraft 

(b)  Alternatively,  if  compliance  with 
the  bird  ingestion  requirements  of 
paragraph  (a)  of  this  special  condition  is 
not  established,  the  applicant  must 
demonstrate  that  compliance  with  the 
containment  requirements  of  §  33.94(a) 
constitutes  a  more  severe  demonstration 
than  the  requirements  of  paragraph  (a) 
of  this  special  condition.  The  engine 
type  certification  documentation  i^ill 
than  be  endorsed  to  reflect  this 
alternative  compliance  method. 

Appendix  A— Large  Bird  Ingestion  Tart 
Procedure* 

(a)  The  test  shall  be  conducted  with  the 
engine  stabilized  at  rated  takeoff  thrust  for 
the  test  day  ambient  conditions  prior  to  the 
ingestion. 

(b)  The  test  shall  be  conducted  using  one 
eight-pound  bird  targeted  at  the  most  critical 
location  and  Ingested  at  a  bird  speed  of  200 
knots. 

(c)  Power  lever  movement  is  not  permitted 
within  15  seconds  following  the  ijigestlon 
event 

(c)  It  must  be  shown  that  the  ingestion  of 
medium  biids,  under  the  conditions 
prescribed  in  appendix  B,  will  not  cause  the 
engine  ta 

(1)  Sustain  more  than  a  25  percent  thrust 
loss; 

(2)  Be  shut  down  during  the  required  nm- 
on  demonstration  prescribed  in  appendix  B; 

(3)  Exceed  any  engine  operating  limitations 
to  the  extent  that  the  engine  cannot  comply 
with  this  section;  or 

(4)  Generate  other  conditions  hazardous  to 
the  aircjaft 


Appendix  B — Medium  Bird  Ingestloo  Test 
Procedures 

la)  The  ingestion  test  shall  be  conducted 
with  the  engine  stabilized  at  rated  takeoff 
thrust  for  the  test  day  ambient  conditions 
prior  to  the  ingestion. 

(b)  The  test  shall  be  conducted  to  simulate 
a  fiock  encounter,  with  all  birds  ingested 


within  approximately  one  second,  and  using 
the  more  severe  of  the  following  bird  wei^t/ 
quantity  combinations: 

(1)  Six  1.5-pound  and  one  2.5-pound  birds. 

(2)  Four  2.5-pound  birds. 

(c)  Bird  targeting  shall  be  one  2.5-pound 
bird  at  the  core  primary  flow  path,  and  the 
remaining  birds  targeted  at  critical  &n  rotor 
locations. 

(d)  Bird  ingestion  velocity  shall  be  the 
most  critical  velocity  between  Vl  minimum 
through  250  knots. 

(e)  Power  lever  movements  between  stages 
must  occm  in  10  seconds  or  less.  The 
following  test  schedule  will  be  used  as  the 
post-ingestion  run-on  demonstration: 

(1)  Two  minutes  with  no  power  lever 
movement. 

(2)  Three  minutes  at  75  percent  of  takeoff 
thrust. 

(3)  Six  minutes  at  75  percent  of  manimnm 
continuous  thrust. 

(4)  Six  minutes  at  50  percent  of  maximum 
continuous  thrust. 

(5)  One  minute  at  approach  idle. 

(6)  Two  minutes  at  75  percent  of  takeoff 
thrust. 

(7)  Retard  throttle  to  idle. 

(8)  Shut  down  the  engine. 

(f)  An  analysis  or  component/engine  test(s) 
acceptable  to  the  Administrator  shall  be 
conducted  to  determine  the  critical  ingestion 
parameters  for  medium  bird  ingestion  that 
relates  to  airspeeds  from  Vl  minimum 
through  250  knots.  The  analysis  or  tast(s) 
must  also  show  satisfectory  engine  operation 
for  medium  bird  ingestion  at  the  most  severe 
ambient  operating  condition  approved  for  the 
engine  that  may  be  experienced  In  service. 

(d)  It  must  be  shown  that  engine  spinner 
impact  by  one  large  bird  and  by  the  single 
largest  medium  bird,  under  the  respective 
conditions  prescribed  in  appendices  A  and  B. 
will  not  affect  the  engine  to  the  extend  that 
it  cannot  comply  with  the  requiremaots  of 
paragraphs  (a)  and  (b)  of  this  special 
condition. 

Issued  in  Burlington,  Massachusetts,  on 
November  19, 1993. 
Mark  C  Fulmer, 

Acting  Manager.  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  93-29584  Filed  12-2-93;  8:45  amj 
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14  CFR  Part  71 

[Airspace  Docket  No.  9^-ASW-41  ] 

Proposed  Establishment  of  Class  E 
Airspace:  Texarfcana,  AR 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


StJMMARY:  This  notice  proposes  to 
establish  Class  E  airspace  at  Texarkana, 
AR.  Controlled  airspace  to  the  surface  is 
needed  during  the  hours  that  the  control 
tower  is  closed.  Airspace 
reclassification,  effective  September  16. 
1993,  has  discontinued  the  use  of  the 


term  "control  tone."  Airsjjace 
designated  from  the  surface  of  an  airport 
where  there  is  no  operating  control 
tower  is  now  Class  E  airspace.  The 
intended  effect  of  this  proposal  is  to 
provide  adequate  Class  E  airspace  to 
contain  instrument  flight  rule  (IFR) 
operations  during  the  hours  that  the 
control  tower  is  closed. 
DATES:  Comments  must  be  received  on 
or  before  January  14, 1994. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to  Manager, 
System  Management  Branch,  Air  Traffic 
Division,  Southwest  Region.  Docket  No. 
93-ASW-41,  Department  of 
Transportation.  Fedetal  Aviation 
Administration.  Fort  Worth,  TX  76193- 
0530. 

The  official  docket  may  be  examined 
in  the  office  of  the  Assistant  Chief 
Counsel,  Southwest  Region,  Federal 
Aviation  Administration,  4400  Blue 
Mound  Road,  Fort  Worth,  TX,  between 
9  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the 
System  Management  Branch,  Air  Traffic 
Division,  Southwest  Region.  Federal 
Aviation  Administration,  4400  Blue 
Mound  Road.  Fort  Worth.  TX. 
FOR  FURTHER  MFOAMATION  CONTACT: 
Joe  Chaney,  System  Management 
Branch.  Department  of  Transportation, 
Federal  Aviation  Administration.  Fort 
Worth,  TX  76193-0530;  telephone:  817- 
624-5531. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energ)'-related 
aspects  of  the  proposal. 
Communications  should  Identify  the 
airspace  docket  and  be  submitted  in 
triphcate  to  the  address  listed  under  tiie 
caption  "Addresses."  Commenters 
wishing  the  FAA  to  acknowledge 
receipt  of  their  comments  on  this  notice 
must  submit,  with  those  comments,  a 
self-addressed,  stamped,  postcard 
containing  the  following  statement: 

"Comments  to  Airspace  Docket  No. 
93-ASW-41."  The  postcard  will  be  date 
and  time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
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date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  System  Management 
Branch,  Air  Traffic  Division,  at  4400 
Blue  Mound  Road,  Fort  Worth  TX.  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM-i 

Any  person  may  obtain  a  copy  of  this 
notice  of  proposed  rulemaking  (NPRM) 
by  submitting  a  request  to  the  Manager, 
System  Management  Branch, 
Department  of  Transportation,  Federal 
Aviation  Administration,  Fort  Worth, 
TX  76193-0530.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  maiUng  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace  at  Texarkana. 
AR.  During  the  hours  that  the  control 
tower  is  closed  controlled  airspace  to 
the  surface  is  needed  to  contain  IFR 
operations  at  Texarkana  Regional 
Airport.  Texarkana,  AR.  Airspace 
reclassification,  effective  September  16. 
1993.  discontinued  the  use  of  the  term 
"control  zone."  Designated  airspace 
from  the  surface  of  an  airport  where 
there  is  no  operating  control  tower  is 
now  Class  E  airspace.  The  intended 
effect  of  this  proposal  is  to  provide 
adequate  Class  E  airspace,  during  the 
hours  that  the  control  tower  is  closed  for 
IFR  operators  at  Texarkana  Regional 
Airport. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  areas 
designated  as  surface  areas  for  airports 
are  published  in  Paragraph  6002  of  FAA 
Order  7400.9A  dated  June  17. 1993.  and 
effective  September  16. 1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6, 1993).  The 
Class  E  airspace  designation  listed  in 
this  document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  that  need  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  It,  therefore— <1) 


is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 


14  CFR  Part  71 

[AirspM*  Docket  No.  93-ANM-37] 

Propoaad  Amendment  to  Class  D 
Airspace;  Ogden,  UT 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


PART  71— {Amended! 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  aap.  1348(a),  1354(a). 
1510;  E.0. 10854,  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

171.1    [AmendMf] 

2.  The  Incorporation  by  references  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A. 
Airspace  Designations  and  Reporting 
Points,  dated  June  17. 1993,  and 
effective  September  16, 1993.  is 
amended  as  follows: 

Paragraph  6002    Oass  E  airspace  areas 
designated  as  a  surface  area  for  an  airport 

•  •        •        •        • 

ASW  AR  F.2  Texarkana.  AR  [New] 
Texarkana  Regional-Web  Field  AR 

(latitude  33''27'13"N.  longitude 
93»59'28"W.) 

That  airspace  within  a  4.2-mile  radius  of 
Texarkana  Regional-Webb  Field.  This  Qass  E 
airspace  area  is  effective  during  the  specific 
dates  and  times  established  in  advance  by  a 
Notice  to  Airmen.  The  effective  date  and  lime 
will  thereafter  be  continuously  published  in 
the  Airport/Facility  Directory. 

•  •        •        •        • 

Issued  in  Fort  Worth.  TX.  on  November  19. 
1993. 

LairyL.  Craig, 

Manager.  Air  Traffic  Division,  Southwest 
Region. 

[FR  Doc.  93-29593  Filed  12-2-93;  8:45  am) 
BUUNQ  COOE  4S10-1S-M 


SUMMARY:  This  proposed  rule  would 
amend  the  Ogden.  Hill  Air  Force  Base 
(AFB).  Utah  (UT).  Class  D  airspace.  This 
action  is  necessary  to  correct  an  error  in 
the  airspace  description  inadvertently 
committed  during  the  airspace 
reclassification  process.  This  action 
would  reduce  the  size  of  the  Ogden,  Hill 
AFB.  UT.  Class  D  airspace.  Airspace 
rfjclassification.  in  effect  as  of 
September  16. 1993,  has  discontinued 
the  use  of  the  term  "control  zone," 
replacing  it  with  the  designation  "Class 
D  airspace."  The  area  would  be  depicted 
on  aeronautical  charts  for  pilot 
reference. 

DATES:  Comments  must  be  received  on 
or  before  January  10. 1994. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager. 
System  Management  Branch,  ANM-530, 
Federal  Aviation  Administration, 
Docket  No.  93-ANM-37, 1601  Lind 
Avenue  SW.,  Ronton,  Washington 
98055-4056. 

The  official  docket  may  be  examined 
at  the  same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Riley,  ANM-537,  Federal 
Aviation  Administration,  Docket  No. 
93-ANM-37, 1601  Lind  Avenue  SW.. 
Renton,  Washington  98055-4056; 
telephone  number:  (206)  227-2537. 

SUPPLEMENTARY  INFORMATION: 
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Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  Uie  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  tripUcate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 


with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  93- 
ANM-37."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  spvecified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  the 
light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  at  the  address  listed 
above  both  before  and  after  the  closing 
date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket 

Availability  of  NPRM's 

..^^y  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  System 
Management  Branch,  ANM-530, 1601 
Lind  Avenue  SW.,  Renton,  Washington 
98055-4056.  Commimications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A.  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
amend  Class  D  airspace  at  Ogden.  Hill 
AFB,  UT,  to  correct  an  error  in  the  Class 
D  airspace  description.  During  the 
airspace  reclassification  process,  the 
Class  D  airspace  for  Hill  AFB  was 
miscalculated  resulting  in  the 
designation  of  more  controlled  airspace 
than  necessary.This  action  would 
correct  that  error.  Airspace 
reclassification,  in  effect  as  of 
September  16, 1993,  has  discontinued 
the  use  of  the  term  "control  zone." 
replacing  it  with  the  designation  "Class 
D  airspace."  The  coordinates  for  this 
airspace  docket  are  based  on  North 
American  Datimi  83.  Class  D  airspace 
areas  are  published  in  Paragraph  5000  of 
FAA  Order  7400.9A  dated  June  17, 
1993,  and  effective  September  16, 1993, 
which  is  incorporated  by  reference  in  14 
CFR  71.1  (58  FR  36298,  July  6, 1993). 
The  Class  D  airspace  designation  listed 
in  this  document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 


routine  amendments  are  necessary  to 
keep  them  operationally  ciuxent.  It, 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  aHect  air  traffic  procedures  and  air 
navigation,  it  is  certified  ihat  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (Air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71 —[AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a). 
1510;  E.0. 10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp..  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

S71.1     [Ammdwq 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A. 
Airspace  Designations  and  Reporting 
Points,  dated  June  17. 1993.  and 
effective  September  16. 1993.  is 
amended  as  follows: 

Paragraph  5000    General 

ANM  UT  D  Ogden.  HiU  AFB.  UT  (Revised) 
Ogden,  Hill  AFB,  UT 

(lat.  41'D7'25"N,  long.  lll''58'23'' W) 
Ogden-Hinckley  Airport 

(lat.  41''11'46"N.  long.  112'K)0'44"W) 

That  airspace  extending  upward  from  the 
surface  to.  but  not  including,  7,800  feet  MSL 
within  the  4.3-mile  radius  of  the  Ogden- 
Hinckley  Airport  and  the  4.3-mile  radius  of 
the  Hill  AFB;  excluding  that  airspace  within 
the  Ogden-Hinckley  Airport,  UT,  Class  D  area 
when  it  is  effective. 
*         •        •        •        • 

Issued  in  Seattle.  Washington,  on 
November  19, 1993. 
Helen  M .  Parke, 

Assistant  Manager.  Air  Traffic  Division, 
Noriitwest  ivtOiintiim  a  tcgion. 

[FR  Doc.  93-29596  Filed  12-2-93;  8:45  am] 
BiujNa  cooe  4»i»-i3-m 


14  CFR  Part  71 

[Airapaca  Dockat  No.  93-ANM-38] 

Propoaad  Amendment  to  Claaa  E 
Alrapace;  Waat  Yailowatone,  MX 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTKM:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
amend  the  West  Yellowstone,  Montana, 
Class  E  Airspace.  This  action  is 
necessary  to  correct  an  error  in  the 
airspace  description  inadvertently 
omitted  during  the  airspace 
reclassification  process.  This  action 
would  amend  the  Wes{  Yellowstone, 
Montana,  Class  E  airspa'(fe  from  full-time 
back  to  part-time.  Airspace 
reclassification,  in  effect  as  of 
September  16, 1993,  has  discontinued 
the  use  of  the  term  "transition  area," 
replacing  it  with  the  designation  "Class 
E  airspace."  This  amendment  would 
bring  publications  up-to-date  giving 
continuous  information  to  the  aviation 
public. 

DATES:  Comments  must  be  received  on 
or  before  January  10, 1994. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
System  Management  Branch,  ANM-530, 
Federal  Aviation  Administration, 
Docket  No.  93-ANM-38, 1601  Lind 
Avenue  SW.,  Renton,  Washington, 
98055-4056. 

The  official  docket  may  be  examined 
at  the  same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Riley,  ANM-537,  Federal 
Aviation  Administration,  Docket  No. 
93-ANM-38, 1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056; 
telephone  number:  (206)  227-2537. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  related 
aspects  of  the  proposal. 
Commimications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  tripUcate  to  the  address 
listed  above.  Commenters  wishing  the 
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FVlA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  93- 
ANM-38."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  the 
light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  at  the  address  listed 
above  both  before  and  after  the  closing 
date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM'a 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  System 
Management  Branch,  ANM-530, 1601 
Lind  Avenue  SW.,  Ronton,  Washington 
98055-4056.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A,  which 
describes  the  appUcation  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71}  to 
amend  Class  E  airspace  at  West 
Yellowstone,  Montana,  to  correct  an 
error  in  the  Class  E  airspace  description. 
During  the  airspace  reclassification 
process  the  language  designating  the 
Class  E  airspace  as  part-time  was 
inadvertently  omitted.  This  action 
would  correct  that  error.  Airspace 
reclassification,  in  effect  as  of 
September  16, 1993,  has  discontinued 
the  use  of  the  term  "transition  area," 
and  airspace  extending  upward  from 
700  feet  or  more  above  the  surface  of  the 
earth  is  now  Class  E  airspace.  The 
coordinates  for  this  airspace  docket  are 
based  on  North  American  Datum  83. 
Class  E  airspace  areas  extending  upward 
from  700  feet  or  more  above  the  siurface 
of  the  earth  are  pubUshed  in  Paragraph 
6005  of  FAA  Order  7400.9A  dated  June 
17, 1993,  and  effective  September  16, 
1993,  which  is  incorporated  by 
reference  in  14  CFR  71.1  (58  FR  36298. 
July  6. 1993).  The  Class  E  airspace 
designation  listed  in  this  document 


would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore.  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  PoUcies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promiilgated,  will  not  have  a 
significant  economic  impact  on  a 
sx^tantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
FlexibiUty  Act. 

List  of  Sub|ects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (Air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposed  to  amend  14  CFR  part  71  as 
follows: 

PART71-(AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a), 
1510;  E.0. 10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

fTI.I    [AmMMM] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993,  and 
effective  September  16, 1993.  is 
amended  as  follows: 

Paragraph  6005    Qass  E  Airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 
•        *        •        *        • 

ANM  MX  E5  West  Yellowstone.  MT 

(Amended] 
West  Yellowstone,  Yellowstone  Airport,  MT 

(lat.  44»41'19"  N,  long.  111"'07'04"  W) 
Targy  NDB  (Lat.  44'34'32"  N,  Long. 
lll'll'Sl"  W) 

That  airspace  extending  upward  from  700 
feet  above  the  surfoce  within  4.3  miles  west 
and  8.3  miles  east  of  the  026  degree  and  206 
degree  t)earings  from  the  Targy  NDB 
extending  from  15.7  miles  northeast  to  16.1 
miles  southwest  of  the  NDB;  that  airspace 
extending  upward  from  1.200  feet  above  the 
s\ir&ce  witldn  4.3  miles  each  side  of  the  209 
degree  bearing  from  the  NDB  extending  from 


the  NDB  to  36.2  miles  southwest  of  the  NDB, 
and  within  4.3  miles  each  side  of  the  304 
degree  bearing  from  the  NDB  extending  from 
the  NDB  to  the  east  edge  of  V-343;  that 
airspace  extending  upward  from  10,700  feet 
MSL  within  a  25.3-mile  radius  of  the  Targy 
NDB  extending  clockwise  frt)m  the  081 
degree  bearing  from  the  NDB  to  4.3  miles  east 
of  the  236  degree  tearing  from  the  NDB  and 
within  4.3  miles  each  side  of  the  236  degree 
bearing  from  the  NDB  extending  from  the 
NDB  to  43.5  miles  southwest  of  the  NDB;  that 
airspace  extending  upward  from  12,000  feet 
MSL  within  a  30.5-mile  radius  of  the  Targy 
NDB  extending  clockwise  from  the  026 
degree  l)earing  fitjm  the  NDB  to  the  081 
degree  bearing  frt>m  the  NDB;  that  airspace 
extending  upward  from  13,000  feet  MSL. 
within  a  30.5-mile  radius  of  the  Targy  NDB, 
extending  clockwise  from  the  313  degree 
Iwaring  to  the  026  degree  bearing  from  the 
NDB.  excluding  that  portion  that  overlies  V- 
298  and  V-343.  This  Class  E  airspace  shall 
be  effective  during  the  specified  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  dates  and  times 
thereafter,  will  be  continuously  published  in 
the  airportyfacility  directory. 

Issued  in  Seattle.  Washington,  on 
November  22, 1993. 
Helen  M.  Parks. 

Assistant  h4anager.  Air  Traffic  Division, 
Northwest  Mountain  Region. 
(FR  Doc.  93-29597  Filed  12-2-93;  8:45  ami 
BIUMO  COOC  4t10-19-« 
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14  CFR  Part  71 

[Airspace  Docket  No.  93-AWP-4] 

PropoMd  AKeration  of  Jet  Routes  J-86 
andJ-«2 

AGENCY:  Federal  Aviation 
AdministraUon  (FAA),  DOT. 
ACTION:  Supplemental  notice  of 
proposed  nilemaking  (SNPRM). 

SUMMARY:  This  supplemental  notice 
amends  a  previous  proposal  to  alter  Jet 
Route  J-ae  bom  the  Boulder  City.  NV, 
Very  High  Frequency  Omnidirectional 
Range/Tactical  Air  Navigation 
(VORTAC)  to  the  Beatty,  NV,  VORTAC. 
Extending  J-86  would  enable  air  traffic 
controllers  to  provide  pilots  with  an 
alternate  route  from  Boulder  City 
VORTAC  to  the  Beatty  VORTAC  during 
the  times  Restricted  Area  R-4808S  is  in 
use.  Jet  Route  J-92  was  inadvertently 
omitted  from  the  original  proposal. 
Therefore,  this  action  would  also  realign 
J-92  direct  from  the  Boulder  City 
VORTAC  to  the  Beatty  VORTAC. 
providing  a  route  that  is  normally 
requested  by  pilots.  This  action  would 
enhance  the  traffic  flow  and  reduce  the 
controllers'  workload. 
DATES:  Comments  must  be  received  on 
or  before  January  18. 1994. 


ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager,  Air 
Traffic  Division,  AWP-500,  Docket  No. 
93-AWP-4.  Federal  Aviation 
Administration.  P.O.  Box  92007. 
Worldway  Postal  Center.  Los  Angeles. 
CA  90009. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  Office  of  the  Chief 
Counsel,  Room  916.  800  Independence 
Avenue.  SW..  Washington,  DC. 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5  p.m. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 
Norman  W.  Thomas.  Airspaco  and 
Obstruction  Evaluation  Branch  (ATP- 
240).  Airspace-Rules  and  Aeronautical 
Information  Division.  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration.  800 
Independence  Avenue,  SW., 
Washington.  DC  20591;  telephone:  (202) 
267-9230. 

SUPPt^MENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argimients  as  they  may  desire. 
Comments  that  provide  ihe  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  93- 
AWP-4."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  Ught 
of  comments  received.  All  comments 
submitted  v«rill  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 


personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  SNPRNTs 

Any  person  may  obtain  a  copy  of  this 
SNPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  PubUc  Affairs,  Attention:  Public 
Inquiry  Center.  APA-220,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  267-3485.  Commuhications  must 
identify  the  notice  number  of  this 
SNPRM.  Persons  interested  in  being 
placed  on  a  maiUng  Ust  for  future 
notices  of  proposed  rulemaking  should 
also  request  a  copy  of  Advisory  Circular 
No.  11-2A.  which  describes  the 
application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
alter  the  descriptions  of  Jet  Route  J-86 
and  J-92.  The  FAA  published  an  earUer 
NPRM  to  alter  J-86  on  June  9, 1993  (58 
32313).  Comments  received  in  response 
to  the  NPRM  and  this  NPRM  will  be 
addressed  in  the  final  disposition  of  the 
rule.  Extending  J-86  would  enable  air 
traffic  controllers  to  provide  pilots  with 
an  alternate  route  from  the  Boulder  City 
VORTAC  to  the  Beatty  VORTAC  during 
the  times  Restricted  Area  R-4808S  is  in 
use.  Jet  Route  J-92  was  inadvertently 
omitted  bom  the  original  proposal. 
Therefore,  this  action  woiild  also  realign 
J-92  direct  from  the  Boulder  City 
VORTAC  to  the  Beatty  VORTAC, 
providing  a  route  that  is  normally 
requested  by  pilots.  This  action  would 
enhance  the  traffic  flow  and  reduce  the 
controllers'  workload.  Jet  routes  are 
published  in  paragraph  2004  of  FAA 
Order  7400.9A  dated  June  17, 1993.  and 
effective  September  16, 1993.  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298,  July  6, 1993).  The  jet 
routes  listed  in  this  document  would  be 
pubUshed  subsequently  in  the  order. 

The  FAA  has  aetermined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12855;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Pohcies 
and  Procedures  (44  FR  11034.  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 


significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  a§ 
follows: 

PART  71-{AMENDED] 

1.  The  authority  citJaion  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a). 
1510;  E.O.  10854.  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

S71.1    [Amwided] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  AviaUon 
Administration  Order  7400. 9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993.  and 
effective  September  16. 1993.  is 
amended  as  follows: 

Paragraph  2004-Jet  Routes 


J-85    (Revised] 

From  Beatty,  NV;  INT  Beatty  131  "TdlS 
•M)  and  Boulder  City.  NV.  284  ^"(269  "M) 
radials;  Boulder  City,  Peach  Springs,  AZ; 
Winslow,  AZ;  El  Paso,  TX;  Fort  Stockton,  TX; 
Junction,  TX;  Austin,  TX;  Humble,  TX; 
Leeville,  I^;  INT  Leeville  104"  and  Sarasota. 
FL,  286°  radials;  Sarasota;  INT  Sarasota  103' 
and  La  Belle,  FL,  313°  radials;  La  Belle;  to 
Miami,  FL. 


J-92    [Revised] 

From  Klamath  Falls.  OR;  via  Mustang,  NV; 
Coaldale,  NV;  Beatty,  NV;  Boulder  City,  NV; 
Drake.  AZ;  Phoenix.  AZ;  Stanfield,  AZ;  INT 
of  Stanfield  145°  and  Tucson,  AZ,  300° 
radials;  Tucson;  to  the  INT  of  Tucson  182° 
radial  and  the  United  States/Mexican  Border. 


Issued  in  Washington,  DC,  on  November 
24,1993. 
Willis  C.  Nelson, 

Manager,  Airspace — Rules  and  Aeronautical 

Information  Division. 

(FR  Doc.  93-29588  Filed  12-2-93;  8:45  am] 
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^^Cm  Part  73 

[Airspace  Dock«t  No.  93-ASO-«] 

Proposed  Expansion  of  Restricted 
Area  R-2917.  De  Funiak  Springs.  FL 

AGENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  action  proposes  to 
expand  the  lateral  and  vertical 
dimensions  of  Restricted  Area  R-2917, 
De  Funiak  Springs,  FL,  to  increase  the 
size  of  special  use  airspace  around  the 
Space  Detection  and  Tracking  Radar 
(FPS-85)  system  located  at  that  site.  The 
U.S.  Air  Force  recently  revised  safety 
regulations  to  require  an  increase  in  the 
protected  area  aroimd  such  installations 
to  reduce  the  potential  hazard  to  aircraft 
which  are  carrying  electroexplosive 
devices.  A  temporary  flight  restriction  is 
ourently  in  e^ct  to  increase  the 
protected  area  around  the  FPS-85  radar 
site.  Due  to  a  reorganization  within  the 
Air  Force,  this  action  also  proposes  to 
change  the  title  of  the  current  using 
agency  and  to  include  the  title  of  a 
controlling  agency  for  R-2917. 
DATES:  Comments  must  be  received  on 
or  before  January  18, 1994. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager,  Air 
Traffic  Division,  ASO-500,  Docket  No. 
93-ASO-8,  Federal  Aviation 
Administration.  P.O.  Box  20636, 
Atlanta.  GA  30320. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  Office  of  the  Chief 
Counsel,  Room  916.  800  Independence 
Avenue.  SW.,  Washington.  DC, 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5  p.m. 

An  informal  docket  may  also  be 
examined  diuing  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 
Paul  Gallant.  Military  Operations 
Program  Office  (ATM-420),  Office  of 
Air  Traffic  System  Management,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone:  (202) 
267-9361. 

SUPPl£MENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 


are  specifically  invited  on  the  overall 
reguktory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  93- 
ASO-8."  The  postcard  will  be  date/time 
stamped  and  returned  to  the 
commenter.  Send  comments  on 
environmental  and  land  use  aspects  to: 
646  CES/CEVP,  501  DeLeon  St.,  suite 
100,  Eglin  AFB,  FL  32542-5101.  All 
communications  received  on  or  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date  for 
comments.  A  report  siunmarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

ATailability  of  NPRNTs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  A&irs,  Attention:  Public  Inquiry 
Center,  APA-220,  800  Independence 
Avenue,  SW.,  Washington.  DC  20591,  or 
by  calling  (202)  267-3485. 
Commimications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  73  of  the  Federal 
Aviation  Regulations  (14  CFR  part  73)  to 
expand  the  lateral  and  vertical 
dimensions  of  R-2917,  De  Funiak 
Springs,  FL.  The  propo.^.ed  expansion 
would  increase  the  protected  airspace 
aroimd  an  FPS-85  radar  facility  which 
emits  potentially  hazardous  radio 
frequency  (RF)  energy.  The  RF  radiation 
transmitted  by  the  FPS-85  radar  has  the 
potential  to  activate  electroexplosive 
devices  that  may  be  carried  on  board 
certain  aircraft.  As  a  result  of  a  change 
to  U.S.  Air  Force  safety  regulations,  a 
revised  formula  was  developed  which 
computes  a  larger  area  wherein  the 


FPS-85  radar  poses  a  potential  hazard 
to  aircraft  carrying  electroexplosive 
devices.  Currently,  R-2917  consists  of  a 
circular  area  with  a  1.25-statute-mile 
radius,  extending  from  the  surface  to 
5,000  feet  mean  sea  level.  As  proposed, 
the  restricted  area  would  be  increased  to 
a  2.5-nautical-mile  radius  circle,  and  the 
upper  limit  would  be  raised  to,  but 
would  not  include,  Flight  Level  230. 

Restricted  Area  R-2917  is  located 
within  the  confines  of  another  existing 
restricted  area,  R-2914A,  which  is 
designated  for  continuous  use  from  the 
surface  to  unlimited  altitude.  If 
amended  as  proposed.  Restricted  Area 
R-2917  would  remain  totally  within 
Restricted  Area  R-2914A.  Consequently, 
it  is  not  anticipated  that  the  proposed 
expansion  of  Restricted  Area  R-2917 
would  adversely  impact  air  traffic 
operations  in  the  area. 

Due  to  a  reorganization  within  the  Air 
Force,  this  action  also  proposes  to 
change  the  title  of  the  ourent  using 
agency  to  U.S.  Air  Forte,  Commander, 
Air  Force  Space  Command,  Peterson 
AFB,  CO,  and  to  include  U.S.  Air  Force, 
Eglin  Approach  Control  as  the  title  of  a 
controlling  agency  for  R-2917.  Section 
73.29  of  part  73  was  republished  in  FAA 
Order  7400.8A  dated  March  3, 1993. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
estabUshed  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  nimiber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

Environmental  Review 

An  environmental  review  of  this 
proposal  will  be  conducted  by  the  U.S. 
Air  Force  and  the  FAA  prior  to  an  FAA 
final  decision  on  the  proposal.  The 
results  of  the  review  will  be  addressed 
in  any  subsequent  rulemaking  action. 

List  of  Subjects  in  14  CFR  Part  73 

Airspace,  Navigation  (air). 
The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
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proposes  to  amend  14  CFR  part  73  as 
follows: 

PAFIT  73— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  73  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a). 
1510, 1522,  E.0. 10854.  24  FR  9565,  3  CFR, 
1959-1963  Comp.,  p.  389;  49  U.S.C.  106(g); 
14  CFR  11.69. 

§73.2S    [Amended] 

B-29J  7  De  Funiak  Springs.  FL    [Revised] 

Boundaries.  A  circle  with  a  2'/i  NM  radius 
centered  at  lat.  30''32'55"N.,  long. 
86''12'52"W. 

Designated  altitudes.  Surface  to  but  not 
including  FL  230. 

Time  of  designation.  Continuous. 

Controlling  agency.  U.S.  Air  Force,  Eglin 
Approach  Control. 

Using  agency.  U.S.  Air  Force.  Commander, 
Air  Force  Space  Command,  Peterson  AFB, 
CO. 


Issued  in  Washington,  DC,  on  November 
23, 1993. 

Willis  C.  Nelson. 

Acting  Manager.  Airspace-Rules  and 
Aeronautical  Information  Division. 
[FR  Doc.  93-29587  Filed  12-2-93;  8:45  am) 
BHJJNG  CODE  4910-13-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

42  CFR  Part  67 

RIN  0905-AD30 

Health  Services  Research,  Evaluation, 
Demonstration,  and  Dissemination 
Projects;  Peer  Review  of  Grants  and 
Contracts 

AGENCY:  Public  Health  Services,  DHHS. 
ACTION:  Proposed  rule;  correction. 

SUMMARY:  This  docimient  contains  the 
correction  to  the  proposed  rule  on 
grants  for  health  services  research, 
evaluation,  demonstration,  and 


dissemination  projects,  which  was 
pubUshed  Tuesday,  November  16, 1993 
(58  FR  60510-60521). 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  K.  Demlo.  Ph.D.,  (301)  594-2453. 

SUPPLEMENTARY  INFORMATION: 

Need  for  Correction 

As  published,  the  proposed  rule 
contained  an  erroneous  telephone 
number  in  the  section  entitled  "FOR 
FURTHER  INFORMATION  CONTACT". 

Correction  of  Publication 

In  proposed  rule  document  RIN  0905- 
D30  appearing  on  page  60510  in  the 
issue  of  Tuesday,  November  16, 1993,  in 
the  first  column,  unde£  the  section 
entitled  FOR  FURTHER  INFORMATION 
CONTACT:,  last  line,  the  telephone 
number  listed  as  "(301)  227-8453" 
should  read  "(301)  594-2453". 

Dated:  November  24, 1993. 
).  Jarrett  Clinton, 
Administrator.  AHCPR. 
[FR  Doc.  93-29545  Filed  12-2-93;  8:45  am] 
BtUJNO  CODE  4160-«»-U 
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examples  of  documents  appeartng  in  this 
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DEPARTMENT  OF  AGRICULTURE 

Federal  Grain  Inspection  Service 

Request  for  Comments  on  the 
Applicant  for  Designation  In  Hillsdale 
and  Branch  Counties,  Ml 

agency:  Federal  Grain  Inspection 
Service  (FGIS). 
ACTION:  Notice. 

SUMMARY:  FGIS  requests  comments  on 
the  applicant  for  designation  to  provide 
official  inspection  services  in  Hillsdale 
and  Branch  Counties,  Michigan. 
DATES:  Comments  must  be  postmarked, 
or  sent  by  telecopier  (FAX)  or  electronic 
mail  by  January  3, 1994. 
ADDRESSES:  Comments  must  be 
submitted  in  writing  to  Homer  E.  Dunn, 
Chief,  Review  Branui,  Compliance 
Division,  FGIS.  USDA,  Room  1647 
South  Building.  P.O.  Box  96454, 
Washington.  DC  20090-6454. 
SprintMail  users  may  respond  to 
IA:ATTMAIL,0:USDA,1D:A36HDUNN1. 
ATTMAIL  and  FTS2000MAIL  users 
may  respond  to  IA36HDUNN. 
Telecopier  (FAX)  users  may  send 
responses  to  the  automatic  telecopier 
machine  at  202-720-1015,  attention: 
Homer  E.  Chmn.  All  comments  received 
will  be  made  available  for  public 
inspection  at  the  above  address  located 
at  1400  Independence  Avenue,  S.W., 
during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Homer  E.  Dimn,  telephone  202-720- 
8525. 
SUPPlfMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

Schneider  Inspection  Service,  Inc. 
(Schneider),  asked  FGIS  to  amend  their 
designation  to  remove  Hillsdale  and 
Branch  counties  from  their  assigned 


geographic  area,  in  the  State  of 
Michigan.  Schneider  has  not  provided 
service  to  these  two  counties;  however, 
Michigan  Grain  Insi>ection  Services,  Inc. 
(Michigan),  has  provided  service.  In  the 
October  8, 1993,  Federal  Register  (58  FR 
52475),  FGIS  asked  persons  interested 
in  providing  official  services  in 
Hillsdale  and  Branch  couinties  to  submit 
an  application  for  designation. 
Applications  were  due  by  November  9, 
1993.  Michigan,  the  only  applicant, 
applied  for  designation  in  Hillsdale  and 
Branch  counties,  Michigan,  in  addition 
to  the  area  already  assigned  to  them. 
FGIS  is  publishing  this  notice  to  provide 
interested  persons  the  opportunity  to 
present  comments  concerning  the 
applicant  for  designation  in  Hillsdale 
and  Branch  Counties,  Michigan. 
Commenters  are  encouraged  to  submit 
reasons  and  pertinent  data  for  support 
or  objection  to  the  designation  of 
Michigan.  All  comments  must  be 
submitted  to  the  Compliance  Division  at 
the  above  address. 

Comments  and  other  available 
information  will  be  considered  in 
making  a  final  decision.  FGIS  will 
publish  notice  of  the  final  decision  in 
the  Federal  Register,  and  FGIS  will 
send  the  applicant  written  notification 
of  the  decision. 

AUTMOmTY:  Pub.  L  94-582,  90  Stat.  2867, 
as  amended  (7  U.S.C.  71  et  seq.) 

Dated:  November  29, 1993 
Neil  E.  Porter 

Director,  Compliance  Division 
[FR  Doc  93-29561  FUed  12-2-93;  8:45  am) 
BNJJNQ  COOC  M10-EM-F 


Forest  Service 

Norttiem  Goshawic  Management, 
Southwestern  Region 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice;  reissuance  of  interim 
poUcy. 

SUMMARY:  The  Regional  Forester  for  the 
Southwestern  Region  of  the  Forest 
Service,  USDA,  is  reissuing  interim 
poUcy  to  gxiide  management  of  northern 
goshawk  habitat  in  the  National  Forests 
of  the  Southwestern  Region. 

The  policy  is  reissued  as  Interim 
Directive  (ID)  R3  2670-03-1  to  Forest 
Service  Manual  Chapter  2670.  The  new 
ID  is  identical  to  the  previous  interim 
directive  R3  2670-92-1,  which  expires 


E)ecember  8, 1993,  except  that  section 
13.  Southwestern  Region  Northern 
Goshawk  Inventory  Protocol  1993-1995 
is  added  as  guidance  on  inventory 
methods:  format  and  edit  changes  are 
made  to  refer  to  section  13  in  the  text 
of  the  interim  policy;  and  effective  dates 
are  updated  to  conform  to  continuing 
pohcy. 

The  new  interim  policy  continues  the 
requirement  that  goshawk  management 
units  (home  ranges)  be  identified  and 
established,  and  managed  whenever  a 
northern  goshawk  site  (active  and/or 
historical)  is  located  on  National  Forest 
System  lands  in  the  Southwestern 
Region. 

DATES:  Interim  Directive  R3  2670-93-1 
will  be  effective  December  8, 1993,  and 
will  expire  on  June  8, 1995. 
ADDRESSES:  Single  copies  of  the  interim 
directive  are  available  by  writing  the 
Regional  Forester,  (2670)  Southwestern 
Region.  Forest  Service,  USDA,  517  Gold 
Avenue,  SW,  Albuqueroue,  New 
Mexico,  87102,  or  by  calling  the  number 
listed  in  the  next  section  of  this 
document. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Sandy  Boyce,  Wildlife  and  Fisheries 
Management  Staff,  Southwestern 
Region,  805-842-3261. 
SUPPIEMENTARY  INFORMATION:  The 
Regional  Forester  first  issued  an  interim 
policy  policy  for  northern  goshawk 
management  in  the  Southwestern 
Region  on  June  8, 1992.  Notice  of  the 
interim  poUcy  was  published  in  the 
Federal  Register  on  June  19, 1992,  (57 
FR  27424-27435).  The  intent  of  the 
interim  p>oUcy  remains  to  provide 
quality  habitat  for  goshawks  (and  their 
prey  species)  within  their  6,000  acre 
home  ranges.  Direction  is  given  for 
managing  specific  portions  of  the 
goshawk  home  range  including  six  30 
acre  nesting  areas,  one  420  acre  Post- 
fledgling  family  area  (PFA)  which 
surrounds  the  nesting  areas,  and  one 
5,400  acre  foraging  area  surrounding  the 
nesting  areas  and  the  PFA. 

This  interim  policy  followed  the 
habitat  management  recommendations 
developed  by  a  team  of  scientists  that 
made  up  the  Goshawk  Scientific 
Committee  (GSC).  The  GSC  pubUshed 
their  recommendations  in  1992  as  a 
Forest  Service  General  Technical  Report 
(RM-217).  The  GSC  report  is  available 
from  the  Forest  Service,  Rocky 
Mountain  Forest  and  Range  Experiment 
SUtion,  240  W.  Prospect  Rd.,  Fort 


Federal  Register  /  Vol.  58,  No.  231  /  Friday,  December  3,  1993  /  Notices  63911 


Collins,  Colorado  80526.  The  GSC 
Recommendations  are  also  on  file  at 
National  Forest  Supervisor  Offices  and 
District  Ranger  Stations  throughout  the 
Southwestern  Region. 

An  interagency  goshawk 
implementation  team,  composed  of 
biologists  and  habitat  specialists  from 
state  and  federal  agencies,  is  preparing 
a  set  of  recommendations  for 
implementing  the  Regional  Goshawk 
Policy.  Their  draft  recommendations  are 
currently  being  reviewed  and  will  be 
presented  to  the  Regional  Forester  for 
decision.  In  the  meantime,  these  draft 
recommendations  will  be  developed  as 
an  alternative  in  the  Southwestern 


Region's  upcoming  draft  Environmental 
Impact  Statement,  which  will  amend 
Forest  Plan  Standards  and  Guidelines 
regarding  management  of  goshawk 
habitat. 

While  the  new  interim  directive  may 
remain  in  effect  imtil  June  8, 1955,  the ' 
(USDA)  Forest  Service  may  decide  upon 
a  final  agency  action  on  this  issue  prior 
to  that  date. 

Dated:  November  23, 1993. 
Larry  Henson, 

Regional  Forester. 

[FR  Doc.  93-29618  Filed  12-2-93:  8:45  am) 

BtUJNG  CODE  3410-1 1-M 


DEPARTMENT  OF  COMMERCE 

Economic  Development 
Administration 

Petitions  by  Producing  Firms  for 
Determination  of  Eligibility  To  Apply 
for  Trade  Adjustment  Assistance 

AGENCY:  Economic  Development 
Administration  (EDA). 

ACTION:  To  give  firms  an  opportunity  to 
comment. 

Petitions  have  been  accepted  for  filing 
on  the  dates  indicated  from  the  firms 
listed  below. 


List  of  Petition  Action  by  Trade  Adjustment  Assistance  for  Period  Oct.  20, 1993-Nov.  15, 1993 


Firm  name 


Optenberg,  Inc  

Universal  Rectifiers,  Inc  . 
Moms  Bean  &  Company 
I.W.  Industries,  Inc  


National  Frozen  Foods  Cor- 
poration. 

Topco,  Inc  

Flavors  of  North  America, 
Inc. 

Whistle  Enterprises  Ltd., 
The  Toycratter. 

Pl^nix  Dye  Worits,  Inc  

PrifTie  Tube,  Inc 


International    Die    Casting, 

kK. 
Taylor   Forge    International, 

Inc. 
Diamond   "B"    Plumbing   & 

Heating,  Inc. 


Address 


1435    S.    7th    Street,    Sheboygan,    Wl 

53081. 
1613  Cottonwood  Road,  Rosenberg,  TX 

77471. 
777  East  Hyde  Road,  Yellow  Springs, 

OH  45387. 
35    Melville    Paric    Road,    Melville.    NY 

11747. 
Post  Office  Box  9366,  Seattle.  WA  98109 

107  Trumbull  Street,  Elizabeth,  NJ  07206 
303  Northfield  Road,  Northfield,  IL  60093 

1237  East  Main  Street,  Rochester,  NY 

14609. 
4755  W.   150th  Street.  Cleveland,  OH 

44135. 
13101  Eckles  Road,  Plymouth.  Ml  48170 

14733   South   Avalon    Boulevard,    Gar- 

dena,  CA  90248-2009. 
5577  Tayfor  Drive,  Millington,  TN  38053  . 

3436  Airport  Drive,  Box  68,  Bellingham. 
WA  98226. 


Date  petition 
accepted 


10/27/93 

11/01/93 

11/04/93 

11/03/93 

11/05/93 

11/05/93 
11/08/93 

11/08/93 

11/10/93 

11/10/93 

11/12/93 

11/12/93 

11/15/93 


Product 


Drum  weldments  (rollers)  for  use  on  asphalt  paving 

equipment. 
Rectifiers. 

Sand  cast  molds,  architectural  plates  and  turbo-charg- 
er impeller  for  locomotive  engines. 
Plumbing,  lighting  and  irnlustnal  parts. 

Frozen  peas,  carrots,  green  beans  and  com. 

Portable  incandescent  lighting. 
Ravorings  for  food. 

Wood  spinning  tops. 

Package  and  skein  dyed,  100%  multiple  plied  fine 
count  cotton  yam,  urwombed  and  combed. 

Automotive  steering  column  components  and  auto- 
motive cab  components. 

Zinc  castings  for  bathroom  hardware. 

Ranges,  rough  rings,  press  fittings  and  fittings. 
Plumbing  pipe. 


The  petitions  were  submitted 
pursuant  to  section  251  of  the  Trade  Act 
of  1974  (19  U.S.C.  2341).  Consequently, 
the  United  States  Department  of 
Commerce  has  initiated  separate 
investigations  to  determine  whether 
increased  imports  into  the  United  States 
of  articles  like  or  directly  competitive 
with  those  produced  by  each  firm 
contributed  importantly  to  total  or 
partial  separation  of  the  firm's  workers, 
or  threat  thereof,  and  to  a  decrease  in 
sales  or  production  of  each  petitioning 
firm. 

Any  party  having  a  substantial 
interest  in  the  proceedings  may  request 
a  public  hearing  on  the  matter.  A 
request  for  a  hearing  must  be  received 
by  the  Trade  Adjustment  Assistance 
Division,  room  7023,  Economic 
Development  Administration,  U.S. 


Department  of  Commerce,  Washington, 
D.C.  20230,  no  later  than  the  close  of 
business  of  the  tenth  calendar  day 
following  the  publication  of  this  notice. 

The  Catalog  of  Federal  Domestic 
Assistance  official  program  number  and 
title  of  the  program  under  which  these 
petitions  are  submitted  is  11.313,  Trade 
Adjustment  Assistance. 

Dated:  November  26, 1993. 
Pedro  R.  Garza. 

Deptuy  Assistant  Secretary  for  Program 

Operations. 

|FR  Doc.  93-29629  Filed  12-2-93;  8:45  am) 

BILUNG  CODE  3S10-24-M 


Foreign-Trade  Zones  Board 

[Docket  58-93] 

Foreign-Trade  Zone  62— Brownsville, 
Texas,  Application  for  Subzone;  Mid 
States  Pipe  Fabricating,  Inc.  (Steel 
Pipe);  Harlingen,  TX 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Brownsville  Navigation 
District,  grantee  of  FTZ  62,  requesting 
special-purpose  subzone  status  at  the 
steel  pipe  fabrication  facilities  of  Mid 
States  Pipe  Fabricating,  Inc.  (Mid 
States),  located  in  Harlingen,  Texas.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 
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(15  (^Rpart  400).  It  was  fonnally  filed 
on  November  24, 1993. 

The  Mid  States  facility  (18  acres)  is 
located  on  FM  Route  106.  within  the 
Port  of  Harlingen  Complex,  Harlingen, 
Texas,  some  twenty  miles  northwest  of 
the  Port  of  Brownsville.  The  facility  is 
used  to  fabricate  steel  and  steel  alloy 
pipe  [Vz"  to  60"  outer  diameter)  used  by 
oil  refineries  and  chemical  processing, 
paper  production,  power  generation, 
and  motor  vehicle  manufacturing 
plants.  Foreign-origin  materials  used  in 
the  manufacturing  process  include:  iron 
and  steel  (alloy  or  non-alloy  including 
carbon,  stainless  and  chrome)  pipes, 
flanges,  elbows,  fittings,  swage  nipples 
and  related  items.  (Foreign  materials 
would  be  admitted  in  privileged  foreign 
status  (19  CFR  146.41)). 

Zone  procedures  would  exempt  Mid 
States  from  Customs  duty  payments  on 
the  foreign  materials  used  in  export 
production  (30%  of  output).  On 
domestic  sales,  the  company  would  be 
able  to  defer  Customs  duties  until 
finished  products  are  shipped  ft-om  the 
plant.  Foreign  materials  and  finished 
products  held  for  export  would  be 
eligible  for  an  exemption  bora  certain 
state  and  local  ad  valorem  taxes.  The 
application  indicates  that  the  savings 
from  zone  procedures  would  help 
improve  K^d  States'  international 
competitiveness. 

In  accordance  with  the  Board's 
regulations  (as  revised.  56  FR  50790- 
50808, 10-8-91).  a  member  of  the  FTZ 
Staff  has  been  appointed  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  February  1, 1994.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  to  February  16. 1994. 

A  copy  of  the  application  and  the 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 

U.S.  Customs  Service.  Office  of  the  Port 
Director,  1500  E.  Efizabeth  Street, 
room  214,  Brownsville,  Texas  78520. 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  U.S. 
Department  of  Commerce,  room  3716. 
14th  Street  k  Constitution  Avenue. 
NW.,  Washington,  DC  20230. 


Dated:  November  26, 1993. 
John  I.  Da  Ponte,  Jr.. 

ExecutivB  Secretary. 

[FR  Doc.  93-29630  Filed  12-2-93;  8:45  am] 

aiUJNO  CODE  3810-OS-P 

International  Trade  Administration 
[A-688-028] 

Roller  Chain,  Other  Than  Bicycle,  From 
Japan  Amended  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  International  Trade 

Administration/Import  Administration. 

Department  of  Commerce. 

ACTION:  Notice  of  amended  final  results 

of  antidumping  duty  administrative 

review. 

SUMMARY:  We  are  amending  our  final 
results  of  administrative  review  of  the 
antidumping  finding  on  roller  chain, 
other  than  bicycle,  from  Japan  with 
respect  to  two  firms,  RK  Excel  and 
Izumi  chain  Manufacturing  Co.,  Ltd.,  to 
correct  clerical  errors. 
EFFECTIVE  DATE:  December  3,  1993. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Prosser  or  Wendy  Frankel,  Office  of 
Antidumping  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  DC  20230; 
telephone:  (202)  482-1130. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  October  7, 1993,  the  Department 
of  Commerce  (the  Department) 
published  in  the  Federal  Register  (58 
FR  52264)  the  final  results  of  its  April 
1, 1991,  through  March  31,  1992, 
administrative  review  of  the 
antidumping  finding  on  roller  chain, 
other  than  bicycle,  from  Japan  (38  FR 
9226;  April  12, 1973). 

The  American  Chain  Association  (the 
ACA),  the  petitioner  in  this  proceeding, 
submitted  timely  comments  concerning 
alleged  clerical  errors  in  the 
Department's  calculation  of  the  final 
dumping  margin  for  two  companies:  RK 
Excel  (Excel)  and  Izumi  Chain 
Manufactviring  Co.,  Ltd.  (Izumi). 
Specifically,  tbe  ACA  alleges  that  the 
Department  inadvertently  failed  to 
convert  the  value  for  Japanese 
consumption  tax  to  dollars  before 
adding  that  value  to  the  net  U.S.  price 
or  the  foreign  unit  price  in  dollars. 

Amended  Final  Results  of  Review 

Based  on  our  analysis  of  the 
comments  received  from  the  ACA,  we 
have  corrected  the  clerical  errors  noted 
above  and  we  have  amended  our  final 


results  for  the  April  1, 1991,  through 
March  31, 1992,  period  with  respect  to 
Izumi  and  Excel.  The  amended 
weighted-average  margin  for  Izumi  is 
0.61  percent,  and  the  amended 
weighted-average  margin  for  Excel  is 
0.13  percent. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries,  fridividual  differences  between 
U.S.  price  and  foreign  market  value  may 
vary  from  the  percentage  stated  above. 
The  Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  roller  chain,  other  than 
bicycle,  from  Japan,  and  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date  of  these  amended  final  results  of 
administrative  review,  as  provided  by 
section  751(a)(1)  of  the  Tariff  Act  of 
1930  (the  Tariff  Act):  (1)  Excel's  new 
cash  deposit  requirement  will  be  zero 
(0.0)  percent  because  its  margin  is  de 
minimis.  Izumi 's  cash  deposit  rate  will 
be  0.61  percent. 

The  cash  deposit  requirement  for  the 
other  firms  covered  by  this  review  will 
continue  to  be  those  published  in  our 
final  results  of  antidumping  duty 
administrative  review  for  this  period  (58 
FR  52264,  October  7, 1993);  (2)  for 
merchandise  exported  by  manufacturers 
or  exporters  not  covered  by  this  review 
but  covered  in  previous  reviews  or  the 
original  less-thaii-fair-value  (LTFV) 
investigation,  the  cash  deposit  rate  will 
continue  to  be  the  rate  published  in  the 
most  recent  final  results  or 
determination  for  which  the 
manufacturer  or  exporter  received  a 
company-specific  rate;  (3)  if  the  exporter 
is  not  a  firm  covered  in  this  review, 
earlier  reviews,  or  the  LTFV 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  that 
established  for  the  manufacturer  of  the 
merchandise  in  the  final  results  of  this 
review,  earlier  reviews,  or  the  LTFV 
investigation,  whichever  is  the  most 
recent;  (4)  if  neither  the  exporter  nor  the 
manufacturer  is  a  firm  covered  in  this  or 
any  previous  review,  or  the  LTFV 
investigation,  the  cash  deposit  rate  will 
be  the  "new  shipper"  rate  established  in 
the  first  review  conducted  by  the 
Department  in  which  a  "new  shipper" 
rate  was  established,  as  discussed 
below. 

,  On  May  25, 1993,  the  Court  of 
International  Trade  (CIT)  in  Floral 
Trade  Council  v.  United  States,  Slip  Op. 
93-79,  and  Federal-Mogul  Corporation 
and  the  Torrington  Company  v.  United 
States,  Slip  Op.  93-83,  decided  that 


Federal  Register  /  Vol.  58,  No.  231  /  Friday,  December  3,  1993  /  Notices  63913 


once  an  "all  others"  rate  is  established 
for  a  company  it  can  only  be  changed 
through  an  administrative  review.  The 
Department  has  determined  that  in 
order  to  implement  these  decisions,  it  is 
appropriate  to  reinstate  the  "all  others" 
rate  from  the  LTFV  investigation  (or  that 
rate  as  amended  for  correction  or 
clerical  errors  as  a  result  of  litigation)  in 
proceedings  governed  by  antidumping 
duty  orders.  In  proceedings  governed  by 
antidumping  findings,  unless  we  are 
able  to  ascertain  the  "all  others"  rate 
from  the  Treasury  LTFV  investigation, 
the  Department  has  determined  that  it  is 
appropriate  to  adopt  the  "new  shipper" 
rate  established  in  the  first  final  results 
of  administrative  review  pubUshed  by 
the  Department  (or  that  rate  as  amended 
for  correction  or  clerical  errors  as  a 
result  of  htigation)  as  the  "all  others" 
rate  for  the  purposes  of  estabfishing 
cash  deposits  in  all  current  and  future 
administrative  reviews. 

Because  this  proceeding  is  governed 
by  an  antidumping  finding,  and  we  are 
unable  to  ascertain  the  "all  others"  rate 
from  the  Treasury  LTFV  investigation, 
the  "all  others"  rate  for  the  purposes  of 
this  review  would  normally  be  the  "new 
shipper"  rate  established  in  the  first 
notice  of  final  results  of  administrative 
review  published  by  the  Department  (46 
FR  44488,  September  4,,  1981).  However, 
a  "new  shipper"  rate  was  not 
established  in  that  notice.  For  the 
purposes  of  this  review,  the  "all  others" 
rate  of  15.92  percent  will  be  drawn  from 
Roller  Chain,  Other  Than  Bicycle,  from 
Japan,  Final  Results  of  Administrative 
Review  of  Antidumping  Finding,  48  FR 
51801,  (November  14, 1983),  the  first 
review  conducted  by  the  Department  in 
which  a  "new  shipper"  rate  was 
established. 

This  notice  is  in  accordance  with 
sections  751(f)  of  the  Tariff  Act  of  1930, 
as  amended  (19  U.S.C.  1675(f)),  and  19 
CFR  353.28. 

Dated:  November  23, 1993. 

Joseph  A.  Spetrini. 

Acting  Assistant  Secretary  for  Import 
Adixiinistration. 

[FR  Doc.  93-29631  Filed  12-2-93;  8:45  am] 
BILUNG  CODE  3510-OS-^ 


[A-M3-808] 

Sweaters  Wholly  or  in  Chief  Weight  of 
Man-Made  Fiber  From  Taiwan; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 


ACTION:  Notice  of  preliminary  results 
and  termination  in  part  of  antidumping 
duty  administrative  review. 

SUMMARY:  In  response  to  requests  by  the 
petitioner  and  four  manufacturers/ 
exporters,  the  Department  of  Commerce 
is  conducting  an  administrative  review 
of  the  antidumping  duty  order  on 
sweaters  wholly  or  in  chief  weight  of 
man-made  fiber  from  Taiwan.  The 
review  covers  27  manufacturers/ 
exporters  of  this  merchandise  to  the 
United  States  and  the  period  April  27. 
1990  through  August  31, 1991.  The 
Department  reviewed  four  companies 
that  requested  a  review.  Using  sampling 
techniques,  the  Department  of 
Commerce  selected  for  analysis  three  of 
the  companies  for  which  petitioner 
requested  a  review.  The  other  firms 
covered  by  this  review  have  received 
rates  based  on  the  sample  rate,  which  is 
a  simple  average  of  the  margins  of  the 
three  selected  companies.  In  addition, 
we  are  terminating  the  review  in  part 
with  respect  to  Diing  Luh  Yuh 
Enterprises  Co.,  Ltd.  The  review 
indicates  the  existence  of  dumping 
margins  during  the  period. 

As  a  result  of  this  review,  we  have 
preliminarily  determined  to  assess 
antidumping  duties  equal  to  the 
difference  between  United  States  price 
and  foreign  market  value. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  December  3, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Haley,  G.  Leon  McNeill,  or 
Maureen  Flannery,  Office  of 
Antidumping  Compliance,  International 
Trade  Adiministration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone:  (202)  482-4733. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  September  24, 1990,  the 
Department  of  Commerce  (the 
Department)  pubUshed  in  the  Federal 
Register  (55  FR  39033)  the  antidumping 
duty  order  on  sweaters  wholly  or  in 
chief  weight  of  man-made  fiber  (MMF 
sweaters)  from  Taiwan,  corrected  on 
September  24, 1990  (55  FR  39775).  On 
September  23, 1991,  Amrox 
International  Corp.  (Amrox),  an 
importer,  requested  a  review  of  Diing 
Luh  Yuh  Enterprises  Co.,  Ltd.  (Diing 
Luh  Yuh);  on  September  24, 1991, 
Saxony  Sportswear  Company,  an 
importer,  requested  a  review  of  Yuan 
Hwei  Ind.  Co.,  Ltd.  (Yuan  Hwei);  on 
September  30, 1991,  the  petitioner,  the 
National  Knitwear  &  Sportswear 
Association  (NKSA),  requested  that  we 


cohduct  an  administrative  review  of  25 
companies;  and  on  September  30, 1991, 
Oriental  Knitting  Co..  Ltd.  (Oriental). 
Jau  Pemg  Knitting  Co.,  Ltd.  (Jau  Pemg), 
and  Chweleco  Ltd.  (Chweleco), 
requested  to  be  reviewed;  all  in 
accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930,  as  amended  (the 
Tariff  Act)  and  section  353.22(a)  of  the 
Department's  regulations.  We  published 
the  notice  of  initiation  of  the 
antidumping  duty  administrative  review 
on  October  18, 1991  (56  FR  52254), 
covering  the  period  April  27, 1990 
through  August  31, 1991. 

The  initiation  notice  names  28 
companies.  Of  these  28  companies,  we 
are  terminating  the  jeview  of  one 
company  (see  "Termination  of  Review 
in  Part"  section  of  this  notice).  We 
analyzed  the  responses  of  the  following 
four  companies  which  requested  to  be 
reviewed:  Chweleco,  Jau  Pemg, 
Oriental,  and  Yuan  Hwei.  Of  tbe 
remaining  23  companies,  the  following 
three  companies  were  selected  to  be 
reviewed,  using  sampling  techniques: 
Maco  Knitting  (Maco),  Chung  Ling 
Company,  Ltd.  (Chung  Ling),  and  The 
Workshop  Industrial  Company,  Ltd. 
(The  Workshop).  The  other  companies 
covered  by  this  review  have  received  a 
rate  which  is  the  simple  average  of  the 
margins  of  these  three  companies.  The 
Department  has  now  conducted  the 
review  in  accordance  with  section  751 
of  the  Tariff  Act. 

Termination  of  Review  in  Part 

On  December  11, 1991,  Amrox 
withdrew  its  request  for  review  of  Diing 
Luh  Yuh.  The  petitioner  had  not 
requested  a  review  of  this  company. 
Therefore,  in  accordance  with  19  CFR 
353.22(a)(5),  the  Department  is 
terminating  the  review  with  respect  to 
Diing  Luh  Yuh. 

Standing 

On  October  22, 1991,  the  Taiwan 
Textile  Federation,  the  Taiwan  Sweater 
Industry  Association,  and  the  individual 
members  thereof  alleged  that  the 
petitioner  in  the  less-than-fair-value 
(LTFV)  investigation  did  not  have 
standing  as  an  interested  party  within 
the  meaning  of  19  CFR  353.2(k)(5)  to 
request  administrative  review  of  the 
antidumping  duty  order  on  MMF 
sweaters  irom  Taiwan.  On  February  19, 
1992,  we  determined  that  NKSA  did 
have  standing  to  request  the  review.  See 
Memorandum  to  Alan  M.  Dunn  from 
Joseph  A.  Spetrini,  February  19, 1992 
(on  file  in  the  Central  Records  Unit). 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  MMF  sweaters  from 
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TaKvan".  MMF  svreafers  are  defined  as 
garments  for  outerwear  that  are  knitted 
or  CTOcheted.'in  a  variety  of  forms 
inchiding  jacket,  vest,  cardigan  with 
button  or  ripper  front,  or  pullover, 
usually  having  ribbing  around  the  neck, 
bottom,  and  cuffs  on  the  sleeves  (if  any}, 
encompassing  garments  of  various 
lengths,  wholly  or  in  chief  weight  of 
man-made  fiber.  The  term  "in  chief 
weight  of  man-made  fiber"  includes 
sweaters  where  the  mar.-made  fiber 
material  predominates  by  weight  over 
each  other  single  textile  material.  This 
excludes  sweaters  23  percent  or  more  by 
weight  of  wool.  It  includes  men's, 
women's,  boys',  or  girls'  sweaters,  as 
defined  above,  but  does  not  include 
sweaters  for  infants  24  months  of  age  or 
younger.  It  includes  all  sweaters  as 
defined  above,  regardless  of  the  number 
of  stitches  per  centimeter,  provided  that, 
with  regard  to  sweaters  having  more 
than  nine  stitches  per  two  bnear 
centimeters  horizontally,  it  indudes 
only  those  with  a  knit-on  rib  at  the 
bottom. 

Garments  which  extend  below  mid- 
thigh  or  cardigans  that  contain  a  sherpa 
lining  or  heavy-weight  fiberfill  lining, 
including  quilted  linings,  used  to 
provide  extra  warmth  to  the  wearer,  are 
not  considered  sweaters  and  are 
excluded  from  the  scope  of  the  order. 
Also  specifically  excluded  from  the 
scope  are  sweaters  assembled  in  Guam 
that  are  produced  from  knit-to-shape 
component  parts  knit  in  and  imported 
from  Taiwan  and  entering  under 
Harmonized  Tariff  Schedule  (HTS)  item 
number  9902.61. 

The  sabject  merchandise  is  currently 
classifiable  under  HTS  item  numbers 
6110.30.30.10,  6110.30.30.15. 
6110.30.30.20.  6110.30.30.25. 
6103.23.00.70,  6103.29.10.40. 
6103.29.20.62,  6104.23.00.40. 
6104.29.10.60,  6104.29.20.60. 
6110.30.10.10.  6110.30.10.20. 
6110.30.20.10.  and  6110.30.20.20.  This 
merchandise  may  also  enter  under  HTS 
item  numbers  6110.30.30.50  and 
6110.30.30.55.  The  HTS  item  numbers 
are  provided  for  convenience  and 
Customs  purposes  only.  The  written 
description  remains  dispositive. 

This  review  covers  27  manufacttirers/ 
exporters  of  the  siiject  merchandise 
from  Taiwan,  and  the  period  April  27. 
1990,  tfmmgh  August  31. 1991. 
Sampled  firms  Maco,  Chung  Ling,  and 
The  Workshop,  and  self-requesters 
Chweleco,  Jau  Pemg.  Oriental,  and 
Yuan  Hwei  have  been  selected  by  the 
Department  to  be  analyzed. 

Sampling 

Because  of  the  numerous  respondents 
in  this  review  and  the  antidumping  duty 


administrative  reviews  of  MMF  sweaters 
from  Korea  and  Hong  Kong,  on 
December  13, 1991.  the  Department 
issued  a  memorandum  proposing  the 
use  of  sampling  techniques,  in 
accordance  with  section  77  7A  of  the 
Tariff  Act.  to  limit  the  number  of  sales 
analyzed.  In  accordance  with  that 
memorandum,  on  December  16. 1991. 
the  Department  sent  a  letter  to  all 
interested  parties  explaining  the 
proposed  sampling  methodology  and 
soliciting  comments  on  that 
methodology.  We  received  comments 
from  the  petitioner  and  respondents  on 
December  23. 1991.  and  a  memorandum 
recommending  the  use  of  sampling  was 
issued  on  January  6. 1992. 

Of  the  23  companies  for  which  a 
review  was  requested  only  by  the 
petitioner,  nine  companies  notified  the 
Department  that  they  had  not  made 
sales  of  subject  merchandise  to  the 
United  States  during  the  period  of 
review  (POR).  We  eUminated  those 
firms  &t)m  the  sample  pool. 
We  applied  our  sampling 
methodology  to  the  remaining  14 
companies  in  the  following  manner. 
First,  we  assigned  each  company  points 
according  to  its  percentage  snare  of  total 
volume  of  export  sales  to  the  United 
States.  One  point  was  given  for  each  1/ 
2  percent  of  export  sales.  Each  company 
was  represented  in  the  sample  pool  in 
proportion  to  the  number  of  points  it 
received.  For  example,  a  company  that 
comprised  25  percent  of  exports  to  the 
United  States  would  receive  50  points 
and  go  "into  the  hat"  50  times.  A 
company  that  comprised  one  percent  of 
exports  to  the  United  States  would 
receive  two  points  and  go  "into  the  hat" 
twice.  In  this  way.  the  company  with  a  / 
greater  vtdume  of  exports  had  a  greater 
chance  of  being  selected  than  the 
company  with  a  smaller  volume  of 
exports. 

From  the  14  companies,  we  randomly 
selected  Maco,  Chung  Ling,  and  The 
Workshop  to  be  analyzed.  We  sent 
questionnaires  to  these  three  companiea 
on  January  6, 1992;  however,  none  of 
these  companies  responded.  Counsel  for 
Chung  Ling  and  The  Workshop  reported 
that  Qiung  Ling  is  no  longer  in  the 
business  of  manufacturing  and  selling 
sweaters  and  would  be  unable  to  answer 
the  Department's  questionnaire.  Counsel 
also  reported  that  the  Taiwan  Textile 
Federation  and  the  Taiwan  Sweater 
Industry  Association  have  determined 
that  The  Workshop  has  ceased  business 
altogether  and  thus  would  be  unable  to 
answer  the  questionnaire. 

The  other  companies  in  the  sample 
pool  have  received  a  rate  which  is  the 
simple  average  of  the  margins  of  the 
three  selected  companies.  We  have  used 


a  simple  average  for  calculating  the 
sample  pool  rate  because  we  weighted 
each  company  according  to  its  share  of 
export  sales  in  selecting  the  sampled 
companies. 

Wlien  a  firm  received  a  BIA  rate  as  its 
margin,  we  did  not  exclude  it  from  the 
sample  pool.  The  elimination  of  non- 
responding  firms  from  the  sample 
would  reward  non-responding  firms  and 
could  encourage  non-compliance  in 
future  reviews.  Moreover,  it  would 
impair  the  integrity  of  the  sample 
because  it  would  detract  from  the 
randomness  of  the  results.  See  Fresh 
and  Chilled  Atlantic  Salmon  From 
Norway;  Final  Resuhs  of  Antidumping 
Duty  Administrative  Review  (58  FR 
37912,  July  14, 1993). 

Verification 

We  verified  the  questionnaire 
responses  of  Chweleco.  Yuan  Hwei. 
Oriental,  and  Jau  Perng  in  Taiwan 
between  October  12. 1992.  and  October 
26. 1992.  We  also  verified  the  responses 
to  the  sampling  questionnaire  and  the 
supplemental  questionnaire  submitted 
by  Modern  Knitting  Mills.  Inc. 
(Modern),  Chung Tai  Industrial  Co.. 
Ltd..  and  Chun  Te  Enterprises  Co..  Ltd.. 
which  were  in  the  sample  pool  but  were 
not  selected  for  analysis.  We  also 
verified  the  claim. by  Chung  Shing 
Textile  Co..  Ltd..  that  it  made  no 
shipments  to  the  United  States  during 

the  POR. 

All  other  companies  refused 
verification  of  their  responses  to  the 
sampling  questionnaire  and 
supplemental  questionnaire.  See  Best 
Information  Available  section  below. 

Best  Information  Available 

We  preUminarily  determine,  in 
accordance  with  section  776(c)  of  the 
Tariff  Act,  that  the  use  of  best 
information  available  (BIA)  is 
appropriate  for  sales  of  the  subject 
merchandise  from  Chung  Ling,  The 
Workshop,  and  Maco.  Because  these 
companies  did  not  answer  our 
questionnaire,  as  BIA  we  have  assigned 
them  the  highest  margin  from  the  LTFV 
investigation  or  the  current  review. 

For  companies  that  shipped  during 
the  POR  but  later  went  out  of  business, 
we  must  apply  a  BIA  rate.  We  are 
considering  the  issue  of  what  type  of 
BIA  is  most  appropriate  under  these 
circumstances.  Among  the  factors  we 
may  consider  in  determining  whether 
an  adverse  BIA  rate  is  appropriate  are 
the  extent  to  which  the  entity  continues 
to  operate,  the  number  of  persons 
employed  by  the  entity,  the  disposition 
of  the  entity's  assets,  the  relationship  of 
the  entity  to  other  entitie.^  continuing  in 
business,  the  current  legal  status  of  the 
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bankruptcy  or  Uquidation  proceedings, 
and  the  potential  for  reorganization 
(including  the  likelihood  that  the  entity 
will  resume  production).  We  invite 
comments  on  this  proposal. 

We  also  preliminarily  determine  that 
the  use  of  BLA  is  appropriate  for 
companies  that  refused  to  allow  the 
Department  to  verify  their  responses  to 
the  sampling  questionnaire  and 
supplemental  questionnaire.  These 
companies  are:  Bay  Flower  Knitting  Co., 
Ltd.,  Bonanza  Industries  Co..  Ltd.,  Chen 
&  Yu  Corporation,  Chen  Hwa  Knitting 
Factory,  Chii  Shing  Knitting  and  Textile 
Co.,  Ltd.,  Danzas  Corporation,  Finery 
Garments  Manufacturing  Co.,  Ltd., 
Hsing  Tai  Knitting  Co.,  Ltd.,  Hualey 
Knitwears  Ltd.,  Jiing  Sheng  Knitting  Co., 
Ltd,,  Keelung  Clothing  Co.,  Ltd..  New 
Northern  Knitting  Co.,  Ltd.,  Taih  Yung 
Enterprise  Co.,  Ltd.,  Union  Culling 
Knits  Garments  Factory  Corp.,  and  Yung 
Lien  Knitwear  Manufacturing  Company, 
Ltd.  Because  these  firms  were  non- 
cooperative,  as  BLA  we  have  assigned 
them  the  highest  margin  from  the  LTFV 
investigation  or  the  current  review. 

Oriental  did  not  provide  price 
adjustment  data  for  sample  sales  to  the 
United  States.  As  BIA  for  adjustments  to 
U.S.  price,  we  used  the  highest  reported 
adjustment  data  from  Oriental's  U.S. 
sales. 

United  States  Price 

The  Department  used  purchase  price 
(PP),  as  defined  in  section  772  of  the 
Tariff  Act,  in  calculating  U.S.  price  for 
Chweleco,  Jau  Pemg,  Oriental,  and 
Yuan  Hwei  because  all  sales  were  made 
directly  to  unrelated  parties  prior  to 
importation  into  the  United  States.  U.S. 
price  was  based  on  the  packed,  f  o.b.  or 
c.i.f.  price  to  the  first  unrelated 
purchasers  in  the  United  States.  We 
made  deductions,  where  appropriate, 
for  foreign  inland  freight,  foreign 
brokerage  and  handling,  harbor 
maintenance  fees,  wharfage,  air/ocean 
freight  and  insurance,  and 
containerization  charges. 

Where  quota  fees  were  claimed  as  part 
of  the  movement  charges  incurred  on 
U.S.  sales,  we  have  reclassified  the 
quota  fee  portion  as  a  direct  selling 
expense,  and  we  have  allowed  it  as  a 
circumstance-of-sale  adjustment  to 
foreign  market  value  (FMV).  No  other 
adjustments  were  claimed  or  allowed. 

Foreign  Market  Value 

In  calculating  FMV  for  Chweleco,  Jau 
Pemg,  Oriental,  and  Yuan  Hwei,  the 
Department  used  home  market  sales, 
third  country  (TC)  sales,  or  constructed 
value  (CV),  as  defined  in  section  773  of 
the  Tariff  Act. 


As  a  result  of  verification,  we  adjusted 
the  reported  costs  in  those  instances 
where  costs  were  not  appropriately 
quantified  or  valued.  For  Chweleco  and 
Jau  Pemg,  we  revised  the  reported 
general  and  administrative  expense  and 
interest  expense  to  reflect  these 
expenses  as  a  percentage  of  annual  cost 
of  sales.  For  Jau  Pemg,  (1)  we  revised 
the  submitted  material  cost  to  reflect  the 
correct  raw  material  usage,  and  (2)  we 
revised  the  submitted  labor  cost  to 
reflect  the  actual  machine  hours  used. 

To  determine  whether  there  were 
sufficient  sales  of  MMF  sweaters  in  the 
home  market  to  serve  as  the  basis  for 
calculating  FMV,  we  compared  the 
volume  of  home  market  sales  of  the 
such  or  similar  category  (i.e.,  all  MMF 
sweaters)  to  the  volume  of  third  country 
sales,  in  accordance  with  section 
773(a)(1)  of  the  Tariff  Act.  Only  one  of 
the  respondents,  Jau  Pemg,  had  a  viable 
home  market.  For  the  other  respondents, 
the  volume  of  home  market  sales  was 
less  than  five  percent  of  the  aggregate 
volume  of  TC  sales.  Therefore,  we 
preliminarily  determine  that,  except  In 
the  case  of  Jau  Pemg,  home  market  sales 
do  not  constitute  a  viable  basis  for 
calculating  FMV,  in  accordance  with 
§  353.48  of  the  Department's 
regulations. 

During  the  LTFV  investigation  of  this 
case,  the  Department  found  that 
Oriental  had  made  TC  sales  of  subject 
merchandise  at  prices  which  were 
below  the  cost  of  production. 
Accordingly,  for  this  review,  we 
initiated  an  investigation  of  possible  TC 
sales  below  the  cost  of  production  for 
Oriental.  Chweleco  and  Jau  Perng 
submitted  cost-of-production  data  to 
enable  the  Department  to  compare  home 
market  and  TC  sales  to  their  cost  of 
production.  On  March  16, 1992,  the 
petitioner  alleged  that  Yuan  Hwei  was 
selling  subject  merchandise  in  third 
countries  at  prices  below  the  cost  of 
production,  and  requested  that  the 
Department  initiate  a  sales-below-cost 
investigation.  On  April  1, 1992,  we 
determined  that  petitioner's  allegation 
was  not  sufficient  and  denied  the 
petitioner's  request  to  initiate  a  sales- 
below-cost  investigation  on  Yuan  Hwei. 

As  a  result  of  our  review,  we  found 
below-cost  sales  for  Oriental,  Chweleco, 
and  Jau  Pemg.  When  more  than  10 
percent,  but  less  than  90  percent,  of  the 
sales  of  a  particular  model  were 
determined  to  be  below  the  cost  of 
production,  we  excluded  those  sales 
from  our  calculation  of  FMV.  When  90 
percent  or  more  of  the  sales  of  a 
particular  model  were  determined  to  be 
below  the  cost  of  production,  we 
excluded  all  sales  of  that  model  from 
our  calculation  of  FMV.  If  there  were 


not  sufficient  contemporaneous  sales  of 
such  or  similar  merchandise  made  at  or 
above  the  cost  of  production,  we  used 
CV  for  calculating  FMV. 

Where  we  determined  that  sales  in  the 
home  market  were  the  most  appropriate 
basis  for  calculating  FMV,  we  calculated 
FMV  based  on  the  packed,  f.o.b.  or  ex- 
factory  prices  to  unrelated  customers  in 
Taiwan.  We  deducted  inland  freight, 
where  applicable,  and  home  market 
packing  costs,  and  added  U.S.  packing 
costs,  in  accordance  with  section 
773(a)(1)(B)  of  the  Tariff  Act. 

Third  country  price  was  based  on  the 
packed,  f  o.b.,  c.i.f..  or  CIF  price  to  the 
first  unrelated  purchaser.  We  made 
deductions,  where  §pplicable,  to  the  TC 
price  for  foreign  inland  freight,  foreign 
brokerage  and  handling,  wharfage  and 
containerization,  harbor  fees,  and  air/ 
ocean  freight  and  insurance.  We  also 
deducted  TC  packing  costs,  and  added 
U.S.  packing  costs. 

Because  all  comparisons  involved  PP 
sales,  we  made  circxmistance-of-sale 
adjustments,  where  appropriate,  for 
differences  in  credit  and  banking 
expenses,  commissions,  referral 
payments,  and  quota  fees,  in  accordance 
with  §  353.56  of  the  Department's 
regulations.  When  commissions  were 
paid  on  either  the  PP  sale  or  the  FMV 
sale  but  not  on  the  other,  we  made  an 
adjustment  for  indirect  selling  expenses 
in  one  market  to  offset  the  commissions 
in  the  other  market. 

Where  appropriate,  we  made  further 
adjustments  to  FMV  to  account  for 
differences  in  physical  characteristics  of 
the  merchandise,  in  accordance  with 
§  353.57  of  the  Department's 
regulations. 

CV  includes  materials,  fabrication, 
general  expenses,  profit,  and  packing. 
We  used:  (1)  Actual  general  expenses  or 
the  statutory  minimum  of  10  percent  of 
materials  and  fabrication,  whichever 
was  greater;  (2)  actual  profit  or  the 
statutory  minimum  of  eight  percent  of 
materials  and  fabrication  costs  and 
general  expenses,  whichever  was 
greater;  and  (3)  packing  costs  for 
merchandise  exported  to  the  United 
States.  Where  appropriate,  we  made 
adjustments  to  CV,  in  accordance  with 
19  CFR  353.56,  for  differences  in 
circumstances  of  sale.  We  denied 
Oriental's  claim  that  the  Department 
should  allocate  part  of  long-term 
interest  expense  to  non-operating 
investment  activities  in  the  calculation 
of  cost  of  production  and  CV. 

No  other  adjustments  were  claimed  or 
allowed. 

Modem 

Modem  was  included  in  the  sample 
pool  but  not  selected  as  one  of  our 
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sampffe  companies.  We  conducted  a 
verification  of  Modern's  response  to  the 
sampling  information  questionnaire  and 
supplemental  questionnaire.  At 
verification  we  discovered  that  Modem 
purchased  completed  sweaters  from 
other  manufacturers  and  sold  them  to 


the  United  States,  in  addition  to 
Modem's  regular  production.  Modem 
was  not  able  to  identify  the 
manufiacturers  of  the  resold 
merchandise.  Therefore,  we  are 
assuming  that  all  sweaters  sold  by 
Modem  were  manufactured  by  firms 


receiving  the  highest  rate  in  this  review, 
which  is  the  sample  pool  rate. 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
prehminarily  determine  that  the 
following  margins  exist: 


Manufacturer/exporter 


Chwe»eco  Ltt  

Jau  Pemg  Knitting  Ca.  Lid  .. 

Oriental  Knitting,  Ltd 

Yuan  Hwei  Ind  Co..  Lid 

Maco  Knitting  „ 

Chung  Ung  Company.  Ltd  ... 
The  WorVstiop  Industrial  Co 

Chun  Te  Enterprises  . 

Chung  Tai  Ind.  Co  .  Lid 

Modem  Knioing  MWs 

Bay  Flowar  KnMng  Co..  Ud 
Bonanza  Industnai  Co.,  Lid  » 

Chen  Hwa  Kn»ttng  

Chii  Shing  Knitting 

Hsing  Tai  Knitting 


Jling  Sheng  Knitting 

New  Northern  Knitting  Co.,  Ltd 

Taih  Yung  Enterprise  Co.,  Ltd  . 

Chen  &  Yu  Cofpofation 

Chialie  Intemafeona)  

Danzas  Co»pi  

Finery  Garments  Migr.  Co 

Hualey  Kmwe€tf3  Ltd  .._ — 

Keelung  CkXhtng  Co..  Lkt 

UnKxi  Culling  Knits 

Yung  Uen  Knitwear  _.. 

Chung  Stwng  Textlte  Co  — 

Al»  Others  


Period  of  review 

Margm  ^per- 
cent) 

04/07/90-08/31/91 

1.79 

04/07/90-08/31/91 

0.43 

04A)7/90-08/31/91 

962 

04^07/90-08/31/91 

14.44 

04/07/90-08/31/91 

24  02 

O4A)7/9O-0e/31/91 

24.02 

04A37/90-08/31/91 

24.02 

04/07/90-08/31/91 

124.02 

04/07/90-08/31/91 

124.02 

04/07/90-08/31/91 

124.02 

04/07/90-08/31/91 

2  24.02 

O4A)7/9O-08/31/91 

2  24.02 

04/07/90-08/31/91 

2  24  02 

04/07/90-08/31/91 

2  24.02 

04A)7/90-08/31/91 

224.02 

04/07/90-08/31/91 

2  24.02 

04/07/90-08/31/91 

2  24.02 

.    04/07/90-0&I31/91 

2  24.02 

04/07/90-08/31/91 

2  24.02 

04/07/90-08/31/91 

2  24  02 

04/07/90-08/31/91 

2  24,02 

04/07/90-08/31/91 

2  24.02 

04/07/90-08/31/91 

2  24.02 

04A>7/90-08/31/91 

2  24.02 

04A)7/90-08/31/91 

2  24  02 

04/07/90-08/31/91 

i!  24.02 

04,'07/90-08/31/91 

321.38 

04/07/90-08/31/91 

21.38 

» Not  setected  from  the  ssmpte  pod:  rate  te  the  weighted  average  of  !he  margins  fof  tt»  three  selected  compantes. 

2  Refused  verification;  BlA  rate  is  the  highest  rate  in  the  LTFV  Investigatjon  or  this  review. 

3  No  shipments  during  the  period:  rate  is  (1)  tf^«  fi«^'9  calculated  margin  from  the  LTFV  Investigation,  or  (2)  if  not  covered  m  the  investigatioo. 
the  "all  others"  rate,  21 .38  percent. 


Parties  to  the  proceeding  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  10  days  of  publication.  Any 
hearing.  If  requested,  will  be  held  44 
days  after  the  date  of  publication  of  this 
notice,  or  the  first  workday  thereafter. 
Interested  parties  may  submit  case  briefs 
within  30  days  of  the  date  of  publication 
of  this  notice.  Rebuttal  briefs,  which 
must  be  Hmited  to  issues  raised  in  the 
case  briefs,  may  be  filed  not  later  than 
37  days  after  the  date  of  publication. 
The  Department  will  pubhsh  a  notice  of 
final  results  of  this  administrative 
review,  which  will  include  the  results  of 
its  analysis  of  issues  raised  in  any  such 
comments. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess. 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
U.S.  price  and  FMV  may  vary  from  the 
percentages  stated  abova  The 
Department  will  issoe  appraisement 


instructions  on  each  exporter  directly  to 
the  Qistoms  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  MMF  sweaters  from  Korea  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  pubhcation 
date,  as  provided  for  by  section 
751(aMl)  of  the  Tariff  Act:  (1)  The  cash 
deposit  rates  for  the  reviewed 
companies  will  be  those  established  in 
the  final  resuhs  of  this  administrative 
review;  (2)  for  previously  investigated 
companies  not  listed  above,  the  cash 
deposit  rate  will  continue  to  be  their 
company-specific  rate  published  for  the 
LTFV  investigation;  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review  or  the 
LTFV  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  in  the  LTFV 
investigation  for  the  manufacturer  of  the 
merchandise;  and  (4)  the  cash  deposit 
rate  for  all  other  manufacturers  or 
exporters  will  be  the  "all  other"  rate 


estabUshed  in  the  final  notice  of  the 
LTFV  investigation  of  this  case,  in 
accordance  with  the  Court  of 
International  Trade's  decisions  in  Floral 
Trade  Council  v.  United  States,  Slip  Op. 
93-79,  and  Federal  Mogul  Corporation 
and  the  Torrington  Company  v.  United 
States,  Slip  Op.  93-83.  Since  tlie  margin 
for  Jau  Pemg  is  less  than  0.50  percent 
and,  therefore,  de  minimis  for  cash 
deposit  purposes,  the  Department  shall 
not  require  a  cash  deposit  of 
antidumping  duties  on  entries  frtjm  Jau 
Pemg.  These  deposit  requirements, 
when  imposed,  shall  remain  in  effect 
until  publication  of  the  final  results  of 
the  next  administrative  review. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secetary's 
presumption  that  reimbursement  of 
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antidumping  duties  occurred  and 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.22. 

Dated:  November  29, 1993. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

(PR  Doc.  93-29634  Filed  12-2-93;  8:45  am] 

BILUNG  COOE  3S40-DS-F 


[A-582-802] 

Sweaters  Wholly  or  in  Chief  Weight  of 
Man-Made  Fiber  From  Hong  Kong; 
Preliminary  Results  of  and  Termination 
In  Part  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACnON:  Notice  of  preliminary  results 
and  termination  in  part  of  antidumping 
duty  administrative  review. 

SUMMARY:  In  response  to  a  request  by  the 
petitioner,  the  Department  of  Commerce 
is  conducting  an  administrative  review 
of  the  antidumping  duty  order  on 
sweaters  wholly  or  in  chief  weight  of 
man-made  fiber  from  Hong  Kong.  The 
review  covers  29  manufacturers/ 
exporters  of  this  merchandise  to  the 
United  States  and  the  period  April  27, 
1990  through  August  31, 1991.  The 
review  indicates  the  existence  of 
dumping  margins  during  the  period. 

Using  sampling  techniques,  the 
Department  of  Commerce  selected  four 
of  these  companies  to  be  analyzed.  The 
other  firms  covered  by  this  review  have 
received  a  rate  which  is  the  simple 
average  of  the  margins  of  the  four 
selected  companies.  In  addition,  we  are 
terminating  the  review  in  part,  with 
respect  to  Three  Star  Knitting  Ltd.  and 
Greenwood  Knitters,  Ltd. 

As  a  result  of  this  review,  we  have 
preliminarily  determined  to  assess 
antidumping  duties  equal  to  the 
differences  between  United  States  price 
and  foreign  market  value. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  December  3, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elisabeth  Urfer  or  Maureen  Flannery, 
Office  of  Antidumping  Compliance. 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington.  DC  20230;  telephone:  (202) 
482-4733. 


SUPPLEMENTARY  INFORMATION: 

Background 

On  September  24, 1990,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  (55  FR  39036)  the  antidimiping 
duty  order  on  sweaters  wholly  or  in 
chief  weight  of  man-made  fiber  (MMF 
sweaters)  from  Hong  Kong.  On 
September  30. 1991.  the  petitioner,  the 
National  Knitwear  k  Spt>rtswear 
Association  (NKSA),  requested  that  we 
conduct  an  administrative  review,  in 
accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930.  as  amended  (the 
Tariff  Act)  and  19  CFR  353.22(a).  We 
published  the  notice  of  initiation  of  the 
antidumping  duty  administrative  review 
on  October  18, 1991  (56  FR  52254). 
covering  the  period  April  27, 1990 
through  August  31, 1991.  The  initiation 
notice  names  31  companies.  Of  these  31 
companies,  we  are  terminating  the 
review  of  two  companies  (see 
"Termination  of  Review  in  Part"  section 
of  this  notice).  Of  the  remaining  29 
companies  the  following  four 
companies  were  selected  to  be  analyzed, 
using  sampling  techniques:  Apace 
Knitting  Factory  (Apace),  Bond 
Manufacturing  Co.,  Ltd.  (Bond), 
Hayward  Knitters  (Hayward),  and 
LaMagma.  Ltd.  (LaMagma).  The  other 
companies  covered  by  this  review  have 
received  a  rate  which  is  the  simple 
average  of  the  margins  of  these  fotir 
companies. 

Termination  of  Review  in  Part 

On  October  10, 1991,  Three  Star 
Knitting  Factory  Ltd.  (Three  Star) 
withdrew  its  request  for  review,  and  on 
November  8. 1991.  Greenwood  Knitters, 
Ltd.  (Greenwood)  withdrew  its  request 
for  review.  Accordingly,  the  Department 
is  terminating  the  review  with  respect  to 
these  companies,  in  accordance  with  19 
CFR  353.22(a)(5).  On  November  7, 1991, 
Everest  Knitwear  (Everest)  also 
withdrew  its  request  for  review. 
However,  as  petitioners  had  requested 
Everest  be  reviewed,  the  Department 
declined  to  terminate  its  review.  Everest 
remains  in  the  sample  pool,  and  has 
received  the  sample  rate. 

Standing 

On  October  29, 1991,  the  Hong  Kong 
Woolen  and  Synthetic  Knitting 
Manufacturers'  Association  and  its 
individual  members  argued  that  the 
petitioner  in  the  less  than  fair  value 
investigation  (LTFV  investigation), 
NKSA.  did  not  have  standing  as  an 
interested  party  within  the  meaning  of 
19  CFR  353.2(k)(5)  to  request 
administrative  review  of  the 
antidumping  duty  order  on  MMF 


sweaters  from  Hong  Kong.  They 
therefore  requested  that  the  Department 
rescind  the  review.  On  February  19, 
1992,  we  determined  that  NKSA  did 
have  standing  to  request  the  review.  See 
Memorandum  to  Alan  M.  Dunn  from 
Joseph  A.  Spetrini,  February  19, 1992 
(on  file  in  the  Central  Records  Unit). 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  MMF  sweaters  from  Hong 
Kong.  MMF  sweaters  are  defined  as 
garments  for  outerwear  that  are  knitted 
or  crocheted,  in  a  variety  of  forms 
including  jacket,  vest,  cardigan  with 
button  or  zipper  tront,  or  pullover, 
usually  having  ribbing  around  the  neck, 
bottom,  and  cuffs  on  me  sleeves  (if  any), 
encompassing  garments  of  various 
lengths.  whoUy  or  in  chief  weight  of 
man-made  fiber.  The  term  "in  chief 
weight  of  man-made  fiber"  includes 
sweaters  where  the  man-made  fiber 
material  predominates  by  weight  over 
each  other  single  textile  material.  This 
excludes  sweaters  23  percent  or  more  by 
weight  of  wool.  It  includes  men's, 
women's,  boys',  or  girls'  sweaters,  as 
defined  above,  but  does  not  include 
sweaters  for  infants  24  months  of  age  or 
younger.  It  includes  all  sweaters  as 
defined  above,  regardless  of  the  number 
of  stitches  i>er  centimeter,  provided  that, 
with  regard  to  sweaters  having  more 
than  nine  stitches  per  two  linear 
centimeters  horizontally,  it  includes 
only  those  with  a  knit-on  rib  at  the 
bottom. 

Garments  which  extend  below  mid- 
thigh  or  cardigans  that  contain  a  sherpa 
lining  or  heavy-weight  fiberfill  lining, 
including  quilted  linings,  used  to 
provide  extra  warmth  to  the  wearer,  are 
not  considered  sweaters  and  are 
excluded  ft^m  the  scope  of  the  order. 
Also  specifically  excluded  from  the 
scope  are  sweaters  assembled  in  Guam 
that  are  produced  from  knit-to-shape 
component  parts  knit  in  and  imported 
from  Hong  Kong  and  entering  under 
Harmonized  Tariff  Schedule  (HTS)  item 
number  9902.61. 

The  subject  merchandise  is  currently 
classifiable  under  HTS  item  numbers 
6110.30.30.10,  6110.30.30.15. 
6110.30.30.20,  6110.30.30.25, 
6103.23.00.70,  6103.29.10.40. 
6103.29.20.62,  6104.23.00.40. 
6104.29.10.60.  6104.29.20.60, 
6110.30.10.10,  6110.30.10.20, 
6110.30.20.10,  and  6110.30.20.20.  This 
merchandise  may  also  enter  under  HTS 
item  numbers  6110.30.30.50  and 
6110.30.30.55.  The  HTS  item  numbers 
are  provided  for  convenience  and 
Customs  purposes  only.  The  written 
description  remains  dispositive. 


63918  Federal  Register  /  Vol.  58.  No.  231  /  Friday,  December  3,  1993  /  NoUces 


_.>*'''fhis  review  covers  29  manufacturers/ 
exporters  of  the  subject  merchandise 
from  Hoqg  Kong,  and  the  period  April 
27. 1990  throu^  August  31, 1991. 
Apace,  Bond.  Hayward,  and  LaMagma 
have  been  selected  by.  the  Department  to 
be  analyzed. 

Sampling 

Due  to  the  extremely  large  number  of 
respondents  in  this  review  and  the 
antidumping  duty  administrative 
reviews  of  MMF  sweaters  from  Taiwan 
and  Korea,  on  December  13. 1991.  the    . 
Department  issued  a  memorandum 
proposing  the  use  of  sampling 
techniques,  in  accordance  with  section 
777  A  of  the  Tariff  Act.  in  order  to  limit 
the  number  of  sales  analyzed.  In 
accordemce  with  that  memorandum,  on 
December  16, 1991,  the  Department  sent 
a  letter  to  all  interested  parties 
explaining  the  proposed  sampling 
methodology  and  soliciting  comments 
on  that  methodology.  Comments  were 
received  from  petitioner  and 
respondents  on  December  23, 1991,  and 
a  memorandvun  recommending  the  use 
of  sampling  was  issued  on  January  6, 
1992. 

Of  the  29  companies  for  which  a 
review  was  requested  only  by  petitioner, 
four  companies  notified  the  Department 
that  they  had  not  made  sales  of  subject 
merchandise  to  the  United  States  during 
the  period  of  review,  four  companies 
did  not  respond  to  the  sampling 
questionnaire,  and  we  were  unable  to 
locate  three  companies. 

We  applied  our  sampling 
methodology  to  the  remaining  18 
companies  in  the  following  manner. 
First,  each  company  was  assigned 
points  according  to  its  percentage  share 
of  total  export  sales,  by  volume,  to  the 
United  States.  One  point  was  given  for 
each  y%  percent  of  export  sales.  Each 
company  was  represented  in  the  sample 
pool  in  proportion  to  the  number  of 
points  it  received.  For  example,  a 
company  that  comprised  25  percent  of 
exports  to  the  United  States  would 
receive  50  points  and  go  "into  the  hat" 
50  times.  A  company  that  comprised 
one  percent  of  total  exports  would 
receive  two  points  and  go  "into  the  hat" 
twice.  In  this  way.  the  company  with  a 
greater  volume  of  exports  had  a  greater 
chance  of  being  selected  than  a 
company  with  a  smaller  volimie  of 
exports. 

Of  the  18  companies,  Apace,  Bond, 
Hayward,  and  LaMagma  were  randomly 
selected  to  be  analyzed.  Questionnaires 
were  sent  to  these  companies  on  January 
6, 1992.  We  received  questionnaire 
responses  from  Hayward  on  March  18, 
1992,  from  Bond  on  March  6, 1992,  and 
from  LaMagma  on  February  20, 1992. 


Apace  did  not  submit  a  questionnaire 
response. 

The  companies  selected  to  be 
analyzed  have  received  their  own  rates. 
The  other  companies  in  the  sample  pool 
have  received  a  rate  which  is  the  simple 
average  of  the  margins  of  the  four 
selected  companies.  We  have  used  a 
simple  average  for  calculating  the 
sample  pool  rate  because  we  weighted 
each  company  according  to  its  share  of 
export  sales  in  selecting  the  sampled 
companies. 

When  a  firm  received  a  BIA  rate  as  its 
margin,  we  did  not  exclude  it  from  the 
sample  pool.  The  elimination  of  non- 
responding  firms  from  the  sample 
would  reward  non-responding  firms  and 
could  encourage  non-compliance  in 
future  reviews.  Moreover,  it  would 
impair  the  integrity  of  the  sample 
because  it  would  detract  from  the 
randomness  of  the  results.  See  Fresh 
and  Oiilled  Atlantic  Salmon  From 
Norway;  Final  Results  of  Antidumping 
Duty  Administrative  Review  {58  FR 
37912.  July  14. 1993). 

Verification 

Verification  of  the  questionnaire 
responses  of  Bond.  Hayward.  and 
LaMagma  was  conducted  in  Hong  Kong 
during  October  6-19. 1992.  and  at  the 
offices  of  their  related  parties  in  the 
United  States  during  November  9-17. 
1992. 

Best  Information  Available 

We  preUminarily  determine,  in 
accorcfance  with  section  776(c)  of  the 
Tariff  Act,  that  the  use  of  best 
information  available  (BIA)  is 
appropriate  for  sales  of  the  subject 
merchandise  from  Apace,  Bond  and 
Hayw£uti. 

In  deciding  what  to  use  as  BIA.  19 
CFR  353.37(b)  provides  that  the 
Department  may  take  into  account 
whether  a  party  refused  to  provide 
requested  information.  Thus,  the 
Department  determines  on  a  case-by- 
case  basis  what  is  best  information 
available.  For  purposes  of  these 
preliminary  results,  we  have  applied 
BIA  depending  on  whether  the 
companies  refused  or  attempted  to 
cooperate  in  this  review. 

Where  a  company  attempted  to 
cooperate,  but  did  not  provide  adequate 
and  verifiable  questionnaire  responses, 
as  BIA  we  used  the  higher  of:  (1)  The 
highest  calculated  margin  for  any  Hong 
Kong  respondent  in  this  review,  or  (2) 
that  firm's  margin  from  the  LTFV 
investigation,  or,  if  not  investigated,  the 
"all  others"  rate  from  the  investigation. 
Where  a  company  refused  to  cooperate, 
we  assigned  it  the  highest  margin  from 
the  investigation  or  the  current  review. 


Apace  informed  the  Department  on 
March  7, 1992  that  it  would  not 
participate  in  the  review.  As  BLA  we 
have  therefore  assigned  it  the  highest 
margin  from  LTFV  investigation. 

Under  section  776(b)  of  the  Tariff  Act. 
if  the  Department  is  unable  to  verify  the 
accuracy  of  information  submitted  in  an 
administrative  review  where 
verification  is  conducted,  the 
Department  must  use  BIA.  We  were 
unable  to  verify  significant  portions  of 
Bond's  and  Hayward's  responses  to  our 
questionnaire.  In  addition,  during 
verification  we  found  significant 
deficiencies  and  errors  in  the  sales  and 
cost  responses  submitted  by  Bond. 
Hayward,  and  their  related  parties. 
While  it  is  not  uncommon  to  find  minor 
methodological  and  mathematical  errors 
during  verification,  the  muhitude  of  the 
discrepancies,  methodological  errors, 
unreported  data,  and  information  that 
could  not  be  supported  by  source 
documents  was  such  that  we  are 
compelled  to  resort  to  BIA.  After  review 
of  the  information  submitted  by  these 
companies  and  the  nature  of  the  errors 
found  at  verification,  we  have 
determined  Bond  and  Hayward  to  be 
cooperative,  although  significantly 
deficient  in  their  responses  to  the 
Department,  Therefore,  we  have  used,  as 
BIA  for  these  companies,  the  higher  of: 
(1)  The  highest  calculated  margin  for 
any  Hong  Kong  respondent  in  this 
review,  or  (2)  ttiat  firm's  margin  from 
the  LTFV  investigation,  or.  if  not 
investigated,  the  "all  others"  rate  from 
the  investigation.  The  major  deficiencies 
found  during  verification  for  each 
affected  respondent  are  discussed  in  the 
public  versions  of  verification  reports, 
which  are  on  file  in  the  Central  Records 
Unit.  These  deficiencies  are 
summarized  below. 


Bond 

Because  Bond  cooperated  with  the 
Department,  we  have  assigned  it  the 
cooperative  BLA  rate,  the  "all  others" 
rate  from  the  LTFV  investigation. 
Among  the  many  errors  and 
discrepancies  we  found  at  verification, 
most  serious  were  Bond's  failure  to 
report  any  third  country  sales,  and  the 
failure  of  its  related  party  in  the  United 
States.  Snowmass  Apparel  Inc. 
(Snowmass),  to  report  chargebacks, 
which  are  post-sale  discoimts  or 
reductions  in  price.  In  addition. 
Snowmass  could  not  substantiate  how  it 
calculated  packing  expenses;  did  not 
report  all  discoimts;  could  not 
demonstrate  that  loims  firom  a  related 
party  were  at  fair  market  value;  had 
incorrectly  reported  sales;  had  records 
that  showed  importation  of  more 
sweaters  than  it  sold;  frequently 
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reported  incorrect  dates  of  payment;  and 
incorrectly  allocated  its  U.S.  duty  by 
volume.  Furthermore.  Bond  did  not 
report  all  sample  sales  of  subject 
merchandise  to  the  United  States;  failed 
to  provide  adequate  support  for  its 
claimed  exclusion  of  four  cost  elements 
for  G&A  expenses;  and  was  inconsistent 
in  its  calculation  of  G&A  expenses  in 
constructed  value  (CV). 

Hayward 

Because  Hayward  cooperated  with  the 
Department,  we  have  assigned  it  the 
cooperative  BLA  rate.  Among  the  many 
errors  and  discrepancies  we  found  at 
verification,  most  serious  were  that 
Hayward's  related  partv  in  the  United 
States.  T.J.  Manalo  (TJM),  did  not 
adequately  record  chargebacks,  and  we 
could  not  verify  the  total  quantity  and 
value  of  s^les  for  TJM.  In  addition, 
Hayward  was  unable  to  provide  any 
documentation  establishing  inland 
freight  expense  for  home  market  sale; 
had  no  documentation  supporting  its 
home  market  commission  claim;  had 
contradictory  documentation  supporting 
its  claim  for  home  market  inventory 
carrying  expenses;  had  incorrectly 
calculated  several  of  its  total  quantity 
and  value  figures;  had  reported 
inaccurate  materials  cost;  was  unable  to 
substantiate  its  calculated  interest  rate; 
incorrectly  reported  quota  expense;  and 
was  unable  to  demonstrate  how  it  had 
generated  the  total  quantity  of 
shipments  used  in  the  allocation  of 


brokerage  and  handling  expenses. 
Furthermore,  TJM  had  incorrectly 
calculated  factor  fees,  and  was  unable  to 
demonstrate  how  it  had  calculated  the 
rate  it  used  in  reporting  1991 
commissions. 

For  these  reasons,  we  preliminarily 
determine  that  the  use  of  BLA  is 
appropriate,  and  is  consistent  with  past 
practice.  See  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review:  Certain  Forged  Steel 
Crankshafts  From  the  United  Kingdom 
(58  FR  41241,  August  3, 1993);  and 
Final  Determinations  of  Sales  at  Less 
Than  Fair  Value:  Certain  Hot-Rolled 
Carbon  Steel  Flat  Products,  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products. 
Certain  Corrosion  Resistant  Carbon  Steel 
Flat  Products,  and  Certain  Cut-to-Length 
Carbon  Steel  Plate  From  Brazil  (58  FR 
37091,  July  9. 1993). 

La  Magma 

United  States  Price 

For  LaMagma  the  Department  used 
purchase  price  (PP),  as  defined  in 
section  772  of  the  Tariff  Act,  in 
calculating  U.S.  price.  U.S.  price  was 
based  on  the  packed,  f.o.b.  price  to  the 
first  unrelated  purchasers  in  the  United 
States.  We  made  deductions,  where 
appropriate,  for  foreign  inland  freight, 
and  foreign  brokerage  and  handling,  in 
accordance  with  section  772(d)(2)  of  the 
Tariff  Act.  No  other  adjustments  were 
claimed  or  allowed. 


Foreign  Market  Value 

We  preliminarily  determine  that 
LaMagma 's  sales  of  such  or  similar 
merchandise  in  the  home  market  are  not 
viable,  and  LaMagma  made  no  third 
country  sales.  Therefore,  in  accordance 
with  section  773(a)(2)  of  the  Tariff  Act. 
we  used  CV  in  calculating  foreign 
market  value  (FMV)  for  LaMagma. 

CV  includes  materials,  fabrication, 
general  expenses,  profit,  and  packing. 
We  used:  (1)  Actual  general  expenses  or 
the  statutory  minimum  of  10  percent  of 
materials  and  fabrication,  whichever 
was  greater;  (2)  actual  profit  or  the 
statutory  minimum  of  8  percent  of 
materials  and  fabrication  costs  and 
general  expenses,  whichever  was 
greater;  and  (3)  packing  costs  for 
merchandise  exported  to  the  United 
States.  We  calculated  LaMagma's  total 
general  expenses  on  its  U.S.  sales  by 
adding  general  and  administrative 
expenses  to  a  sum  of  direct  selling 
expenses  (quota  expenses  and  bank 
charges),  indirect  seUing  expenses, 
imputed  credit,  and  inventory  holding 
costs. 

No  adjustments  were  claimed  or 
allowed. 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  that  the 
following  margins  exist: 


Manufacturer/exporter 


i^ace  Knitting  Factory 

Bond  Manufacturing  Company,  Ltd  

Hayward  Knitters 

LaMagma 

Sample  Pool: 

Chung  Cheung  Knitting  Factory 

Comitex  Knitters,  Ltd 

Everest  Knitwear,  Ltd 

Fang  Brottiers  Knitting,  Ltd 

Fortuna  Knits 

Gee  Cheung  Knitting 

Just  Fashions  International 

Ken  Shing  Knitting  Factory 

Peninsula  Knitters,  Ltd 

Sun  Hing  Knitting  Factory,  Ltd 

Union  Knitting  Factory  Co.,  Ltd 

Wai  Tai  Knitwear , 

Wing  Yick  Knitting  Factory 

Wiseknit  Factory 

^i^o  Shipments: 

Atasia  Knitting  Factory,  Ltd 

Esquel  Enterprises,  Ltd 

King  Ah  Knitting  Factory 

Shui  Ling  Industries  Co.,  Ltd  

Did  not  respond  to  Sampling  Questionnaire: 

Kent  Phone  

Ko  Tang  Knitting  Factory 

Simee  Knitting  Factory,  Ltd 

Tai  Wah  Garment  &  Knitting  Factory  .... 
Excluded  from  the  sample: 


'eriod  of  review 

Margin 
(percent) 

04/27/90-08/31/91 

115.15 

04/27/9O-08A31/91 

5.86 

04/27/90-08/31/91 

5.86 

04/27/90-08/31/91 

0.00 

04/27/90-08/31/91 

>31.72 

04/27/90-08/31/91 

131.72 

04/27/90-08/31/91 

"31.72 

04/27/90-08/31/91 

'31.72 

04/27/90-08/31/91 

'31.72 

04/27/90-08/31/91 

131.72 

04/27/90-08-'31/91 

131.72 

04/27/90-06/31/91 

131.72 

04/27/90-08/31/91 

131.72 

04/27/90-08/31/91 

1  31 .72 

04/27/90-08/31/91 

1 31  72 

04/27/90-08/31/91 

131.72 

04/27/90-08/31/91 

131.72 

04/27/90-08/31/91 

•  31.72 

04/27/90-08/31/91 

2  5.86 

04/27/90-08/31/91 

i5.86 

04/27/90-08/31/91 

2  5.86 

04/27/90-08/31/91 

25.86 

04/27/90-08/31/91 

3115.15 

04/27/90-08/31/91 

3115.15 

04/27/90-08/31/91 

3115.15 

04/27/90-08/31/91 

3115.15 
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Manufacturer/exporter 


Great  Wind 

Uaoning  Knitwear 
Maurice  Knitters  ... 
All  Ottiers  


Period  of  review 


04/27/90-08/31/91 
04/27/90-08/31/91 
04/27/90-08/31/91 
04/27/90-08/31/91 


Margin 
(percent) 


«5.86 

«5.86 

«5.86 

5.86 


'  Not  selected  from  ttie  sample  pool;  rate  is  the  simple  average  of  the  margins  for  the  four  selected  companies.  31 .72  percent. 

2  No  shipments  during  tt>e  period;  rate  is  (1)  the  firm's  calculated  margin  from  the  LTFV  investigation  or,  (2)  if  not  covered  in  the  investigation, 
the  "all  others "  rate,  5  86  percent. 

3  Did  not  respond  to  the  sampling  questionnaire;  the  uiKooperatlve  BIA  rate  is  1 15.15  percent,  the  highest  rate  from  the  LTFV  investigation. 
*  No  address  found;  rate  is  the  aJI  others  rate  from  the  LTFV  Investigation,  5.86  percent. 


Parties  to  the  proceeding  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  10  days  of  publication.  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  date  of  publication  of  this 
notice,  or  the  first  workday  thereafter. 
Interested  parties  may  submit  case  briefs 
within  30  days  of  the  date  of  pubUcation 
of  this  notice.  Rebuttal  briefs,  which 
must  be  limited  to  issues  raised  in  the 
case  briefs,  may  be  filed  not  later  than 
37  days  after  the  date  of  publication. 
The  Department  will  pubUsh  a  notice  of 
final  results  of  this  administrative 
review,  which  will  include  the  results  of 
its  analysis  of  issues  raised  in  any  such 
comments. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
U.S.  price  and  FMV  may  vary  from  the 
percentages  stated  above.  The 
Department  will  issue  appraisement 
instructions  on  each  exporter  directly  to 
the  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  MMF  sweaters  from  Hong  Kong 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date,  as  provided  by  section 
751(a)(1)  of  the  Tariff  Act:  (1)  The  cash 
deposit  rates  for  the  reviewed 
companies  will  be  those  established  in 
the  final  results  of  this  administrative 
review;  (2)  for  previously  investigated 
companies  not  listed  above,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
LTFV  investigation;  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review  or  the 
LTFV  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  in  the  LTFV 
investigation  for  the  manufacturer  of  the 
merchandise;  and  (4)  the  cash  deposit 
rate  for  all  other  manufacturers  or 
exporters  will  be  the  "all  other"  rate 
established  in  the  final  notice  of  LTFV 
investigation  of  this  case,  in  accordance 
with  the  Court  of  International  Trade's 


decisions  in  Floral  Trade  Council  v. 
United  States.  Slip  Op.  93-79.  and 
Federal-Mogul  Corporation  and  the 
Torrington  Company  v.  United  States, 
Slip  Op.  93-83.  These  deposit 
requirements,  when  imposed,  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibihty  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.22. 

Dated:  November  24, 1993. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[PR  Doc.  93-29632  Filed  12-2-93;  8:45  am) 

BILUNG  CODE  361(>-OS-P 


[A-580-806] 

Sweaters  Wholly  or  in  Chief  Weight  of 
Man-Made  Fiber  From  Korea; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  International  Trade 

Administration/Import  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

antidumping  duty  administrative 

review. 

SUMMARY:  In  response  to  a  request  by  the 
petitioner,  the  Department  of  Commerce 
is  conducting  an  administrative  review 
of  the  antidumping  duty  order  on 
sweaters  wholly  or  in  chief  weight  of 
man-made  fiber  from  Korea.  The  review 
covers  69  manufacturers/exporters  of 
this  merchandise  to  the  United  States 


and  the  period  April  27, 1990  through 
August  31, 1991.  Using  sampling 
techniques,  the  Department  of 
Commerce  selected  six  of  these 
companies  to  be  analyzed.  The  other 
firms  included  in  the  sample  pool  have 
received  a  rate  which  is  the  simple 
average  of  the  margins  of  the  six 
selected  companies.  The  review 
indicates  the  existence  of  dumping 
margins  during  the  period. 

As  a  result  of  this  review,  we  have 
preliminarily  determined  to  assess 
antidumping  duties  equal  to  the 
difference  between  United  States  price 
and  foreign  market  value.  Interested 
parties  are  invited  to  comment  on  these 
preliminary  results. 
EFFECTIVE  DATE:  December  31, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karin  Price,  Donald  Little,  or  Maureen 
Flannery,  Office  of  Antidumping 
Compliance,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington.  DC  20230; 
telephone:  (202)  482-4733. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  September  24, 1990,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  (55  FR  39036)  the  antidumping 
duty  order  on  sweaters  wholly  or  in 
chief  weight  of  man-made  fiber  (MMF 
sweaters)  from  Korea.  On  September  30, 
1991,  the  petitioner,  the  National 
Knitwear  &  Sportswear  Association 
(NKSA),  requested  that  we  conduct  an 
administrative  review,  in  accordance 
with  §  353.22(a)  of  the  Department's 
regulations.  We  published  the  notice  of 
initiation  of  the  antidumping  duty 
administrative  review  on  October  18, 
1991  (56  FR  52254),  covering  the  period 
April  27, 1990  through  August  31, 1991. 
The  initiation  notice  names  69 
companies.  Of  these  69  companies,  the 
following  six  companies  were  selected 
to  be  analyzed,  using  sampling 
techniques:  Chunji  Industrial  Company, 
Ltd.  (Chunji).  Kee  Ryung  Industrial 
Company,  Ltd.  (Kee  Ryung),  Suhcheon 
Company,  Ltd.  (Suhcheon),  Tae  Kwang 
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Industrial  Company,  Ltd.  (Tae  Kwang), 
Young  Woo  &  Company,  Ltd.  (Young 
Woo),  and  Yurim  Company,  Ltd. 
(Yurim).  The  other  companies  included 
in  the  sample  pool  have  received  a  rate 
which  is  the  simple  average  of  the 
margins  of  these  six  companies.  The 
Department  has  now  conducted  the 
review  in  accordance  with  section  751 
of  the  Tariff  Act  of  1930,  as  amended 
(the  Tariff  Act). 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  MMF  sweaters  from  Korea. 
MMF  sweaters  are  defined  as  garments 
for  outerwear  that  are  knitted  or 
crocheted,  in  a  variety  of  forms 
including  jacket,  vest,  cardigan  with 
button  or  zipper  front,  or  pullover, 
usually  having  ribbing  around  the  neck, 
bottom,  and  cuffs  on  the  sleeves  (if  any), 
encompassing  garments  of  various 
lengths,  wholly  or  in  chief  weight  of 
man-made  fiber.  The  term  "in  chief 
weight  of  man-made  fiber"  includes 
sweaters  where  the  man-made  fiber 
material  predominates  by  weight  over 
each  other  single  textile  material.  This 
excludes  sweaters  23  percent  or  more  by 
weight  of  wool.  It  includes  men's, 
women's,  boys',  or  girls'  sweaters,  as 
defined  above,  but  does  not  include 
sweaters  for  infants  24  months  of  age  or 
younger.  It  includes  all  sweaters  as 
defined  above,  regardless  of  the  number 
of  stitches  per  centimeter,  provided  that, 
with  regard  to  sweaters  having  more 
than  nine  stitches  per  two  linear 
centimeters  horizontally,  it  includes 
only  those  with  a  knit-on  rib  at  the 
bottom. 

Garments  which  extend  below  mid- 
thigh  or  cardigans  that  contain  a  sherpa 
lining  or  heavy-weight  fiberfill  lining, 
including  quilted  linings,  used  to 
provide  extra  warmth  to  the  wearer,  are 
not  considered  sweaters  and  are 
excluded  ft-om  the  scope  of  the  review. 
Also  specifically  excluded  from  the 
scope  are  sweaters  assembled  in  Guam 
that  are  produced  from  knit-to-shape 
component  parts  knit  in  and  imported 
from  Korea  and  entering  under 
Harmonized  Tariff  Schedule  (HTS)  item 
number  9902.61. 

The  subject  merchandise  is  currently 
classifiable  under  HTS  item  numbers 
6110.30.30.10.  6110.30.30.15. 
6110.30.30.20.  6110.30.30.25. 
6103.23.00.70.  6103.29.10.40, 
6103.29.20.62.  6104.23.00.40. 
6104.29.10.60,  6104.29.20.60. 
6110.30.10.10,  6110.30.10.20, 
6110.30.20.10,  and  6110.30.20.20.  This 
merchandise  may  also  enter  under  HTS 
item  numbers  6110.30.30.50  and 
6110.30.30.55.  The  HTS  item  numbers 
are  provided  for  convenience  and 


Customs  purposes  only.  The  written 
description  remains  dispositive. 

This  review  covers  69  manufacturers/ 
exporters  of  the  subject  merchandise 
fi-om  Korea,  and  the  period  April  27, 
1990  through  August  31. 1991.  Chunji. 
Kee  Ryung,  Suhcheon,  Tae  Kwang, 
Young  Woo,  and  Yurim  have  been 
selected  by  the  Department  to  be 
analyzed. 

Sampling 

Due  to  the  large  number  of 
respondents  in  this  review  and  the 
antidumping  duty  administrative 
reviews  of  MMF  sweaters  from  Taiwan 
and  Hong  Kong,  on  December  13, 1991, 
the  Department  issued  a  memorandum 
proposing  the  use  of  sampling 
techniques,  in  accordance  with  section 
777A  of  the  Tariff  Act,  in  order  to  hmit 
the  number  of  sales  analyzed.  In 
accordance  with  that  memorandum,  on 
December  16, 1991,  the  Department  sent 
a  letter  to  all  interested  parties 
explaining  the  proposed  sampling 
methodology  and  soliciting  comments 
on  that  methodology.  Comments  were 
received  from  petitioner  and 
respondents  on  December  23, 1991,  and 
a  memorandum  recommending  the  use 
of  sampling  was  issued  on  January  6, 
1992. 

Of  the  69  companies  included  in  the 
Department's  initiation  notice,  eight 
companies  notified  the  Depaitment  that 
they  had  not  made  sales  of  subject 
merchandise  to  the  United  States  during 
the  period  of  review;  19  were  imknown 
to  the  Korea  Garments  and  Knitwear 
Export  Association  (KGKEA),  and, 
thereby,  were  presumed  not  to  have 
exported  subject  merchandise  to  the 
United  States  during  the  period  of 
review  since  KGKEA  issues  all  export 
permits  for  exports  of  MMF  sweaters; 
two  named  companies  were  owned  by 
other  named  companies;  and  two  of  the 
named  companies  were  duplicates  of 
other  named  companies. 

We  applied  our  sampling 
methodology  to  the  remaining  38 
companies  in  the  following  manner. 
First,  each  company  was  assigned 
points  according  to  its  percentage  share 
of  total  export  sales,  by  volume,  to  the 
United  States.  One  point  was  given  for 
each  V2  percent  of  export  sales.  Each 
company  was  represented  in  the  sample 
pool  in  proportion  to  the  number  of 
points  it  received.  For  example,  a 
company  that  represented  25  percent  of 
exports  to  the  United  States  would 
receive  50  points  and  go  "into  the  hat" 
50  times.  A  company  that  comprised 
one  percent  of  total  exports  would 
receive  two  points  and  go  "into  the  hat" 
twice.  In  this  way,  the  company  with  a 
greater  volume  of  exports  had  a  much 


greater  chance  of  being  selected  than  the 
company  with  a  smaller  volume  of 
exports.  Of  the  38  companies,  Chunji, 
Kee  Ryung,  Suhcheon,  Tae  Kwang. 
Young  Woo.  and  Yurim  were  randomly 
selected  to  be  analyzed.  Questionnaires 
were  sent  to  these  companies  on  January 
6, 1992. 

The  companies  selected  to  be 
analyzed  have  received  their  own  rates. 
The  other  companies  in  the  sample  pool 
have  received  a  rate  which  is  the  simple 
average  of  the  margins  of  the  six 
selected  companies.  We  have  used  a 
simple  average  for  calculating  the 
sample  pool  rate  because  we  weighted 
each  company  according  to  its  share  of 
export  sales  in  selecting  the  sampled 
companies.  ,  '• 

Verification 

Verification  of  the  questionnaire 
responses  of  Kee  Ryung,  Suhcheon,  and 
Tae  Kwang  were  conducted  in  Korea 
between  October  12, 1992  and  October 
26,  1992.  We  also  conducted  a 
verification  of  the  response  of 
Choongbang  Company.  Ltd. 
(Choongbang)  to  our  questionnaire, 
which  stated  that  Choongbang  had  no 
exports  of  the  subject  merchandise  to 
the  United  States  during  the  period  of 
review,  in  Korea  on  October  27, 1992. 

Best  Information  Available 

Young  Woo  did  not  provide  complete 
sales  data  on  its  exporter's  sales  price 
(ESP)  sales  of  MMF  sweaters  to  the 
United  States  made  through  its  wholly- 
owrned  subsidiary  Young  Collections, 
Inc..  U.S.A.  (YCI-NY).  because  in  May 
1991.  YQ-NY  discontinued  its 
operations.  For  these  sales,  the 
Department  used  the  best  information 
available.  As  the  best  information 
available,  we  have  used  a  cooperative 
rate,  which  is  the  higher  of  (1)  Young 
Woo's  weighted-average  margin  from 
the  investigation  of  sales  at  less  than  fair 
value  (LTFV),  or  (2)  the  highest 
calculated  rate  in  this  review  for  any 
firm.  We  have  used  a  cooperative  rate 
since  these  ESP  sales  represent  a  small 
proportion  of  Young  Woo's  total  sales  to 
the  United  States,  and  Young  Woo  has 
cooperated  in  submitting  full  data  on  its 
other  sales. 

United  States  Price 

With  the  exception  of  certain  of 
Young  Woo's  U.S.  sales  which  are  ESP, 
for  which  the  best  information  available 
was  used,  as  described  above,  the 
Department  used  purchase  price  (PP),  as 
defined  in  section  772  of  the  Tariff  Act, 
in  calculating  United  States  price  (U.S. 
price)  for  Chunji.  Kee  Ryung,  Suhcheon, 
Tae  Kwang,  Young  Woo.  and  Yurim. 
U.S.  price  was  based  on  the  packed, 
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f.o.lv«P<ice  to  the  first  unrelated 
pufthasers  in  the  United  States.  We 
made  deductions,  where  appropriate, 
for  foreign  infand  freight,  foreign 
brokerage  and  handling,  and  wharfage 
and  container! ration  charges.  We  also 
made  an  addition  for  import  duties 
which  were  rebated  on  imported 
materials  used  to  produce  subsequently 
exported  merchandise. 

No  other  adjustments  were  claimed  or 
allowed. 

Foreign  Market  Value 

In  calculating  foreign  market  value 
(FMV)  for  Chunji.  Kee  Ryung. 
Suhcheon,  Tae  Kwang,  Young  Woo,  and 
Yurim,  the  [)epartment  used  third 
country  price  or  constructed  value  (CV), 
as  defined  in  section  773  of  the  Tariff 
Act. 

During  the  LTFV  investigation  of  this 
case,  the  Department  found  that  Yurim 
had  made  third  country  sales  of  subject 
merchandise  at  prices  which  were 
below  the  cost  of  production. 
Accordingly,  for  this  review,  we 
initiated  an  investigation  of  possible 
third  country  sales  below  the  cost  of 
production  for  Yurim.  On  March  13, 
1992,  petitioner  alleged  that  Chunji,  Kee 
Ryung,  Suhcheon,  Tae  Kwang,  and 
Young  Woo  were  selling  subject 
merchandise  in  third  countries  at  prices 
below  the  cost  of  production.  On  March 


20, 1992,  we  initiated  sales  below  cost 
investigations  on  these  companies. 

As  a  result  of  our  investigations,  we 
found  below-cost  sales  for  each 
company.  When  more  than  10  percent, 
but  less  than  90  percent,  of  the  sales  of 
a  particular  model  were  determined  to 
be  below  the  cost  of  production,  we 
excluded  those  sales  from  our 
calculation  of  FMV.  When  90  percent  or 
more  of  the  sales  of  a  particular  model 
were  made  below  cost,  we  excluded  all 
sales  of  that  model  from  our  calculation 
of  FMV.  When  10  percent  or  less  of  the 
home  market  sales  of  a  particular  model 
were  made  at  prices  below  the  cost  of 
production,  we  did  not  disregard  any 
sales  of  that  model.  If  there  were  not 
sufficient  sales  of  such  or  similar 
merchandise  made  at  or  above  the  cost 
of  production,  we  used  CV  for 
calculating  FMV. 

Third  country  price  was  based  on  the 
packed,  f.o.b.,  c.i.f.,  or  C&F  price  to  the 
first  unrelated  purchaser.  We  made 
adjustments,  where  applicable,  to  the 
third  country  price  for  foreign  inland 
freight,  foreign  brokerage  and  handling, 
wharfage  and  containerization,  ocean 
freight,  rharine  insurance,  credit 
expenses,  warranties,  commissions, 
differences  in  the  physical 
characteristics  of  the  merchandise,  and 
differences  in  packing.  We  also  added 


an  amount  for  import  duties  which  were 
rebated  on  imported  materials  used  to 
produce  subsequently  exported 
merchandise.  When  FMV  was  compared 
to  PP,  we  added  U.S.  credit,  warranties, 
and  commissions,  as  appropriate.  When 
commissions  were  paid  on  either  the  PP 
sale  or  the  third  country  sale  but  not  on 
the  other,  we  made  an  adjustment  for 
indirect  selling  expenses  in  the  one 
market  to  offset  the  commissions  in  the 
other  market. 

CV  includes  materials,  fabrication, 
general  expenses,  profit,  and  packing. 
We  used:  (1)  Actual  general  expenses  or 
the  statutory  minimum  of  10  percent  of 
materials  and  fabrication,  whichever 
was  greater;  (2)  actual  profit  or  the 
statutory  minimum  of  8  percent  of 
materials  and  fabrication  costs  and 
general  expenses,  whichever  was 
greater;  and  (3)  packing  costs  for 
merchandise  exported  to  the  United 
States.  Where  appropriate,  we  made 
adjustments  for  differences  in 
circumstances  of  sale,  in  accordance 
with  19  CFR  353.56. 

No  other  adjustments  were  claimed  or 
allowed. 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  that  the 
following  margins  exist: 


Manufacturer/Exporter 


Period  of  review 


Ctiimji  IrKlustriaJ  Compar>y,  Ltd  ar>d  Sungwha  Garment  Company,  LfcJ 

Kee  Ryung  Industrial  Cornpany,  Ltd  .„ 

Suhcheon  Company,  Ltd » 

Tae  Kwang  Industrial  Company.  Ltt 

Young  Woo  Industnal  Company,  Lid 

Yunm  Industnal  Company,  Ltd 

Bangil  Industrial,  Ltd 

Boun  Kyung  Corporation _ » 

Bum- Yang  Apparel  Company,  Ltd - 

Chai-Knit  Trading  Company,  Ltd 

Chang  Jae  Corporation _ ~ 

Chongju  Textiles  Company,  Ltd ~ 

Dae  Kyung  Company,  Ltd ~ 

Daewoo  Corporation  - 

Dae  Yu  Company,  Ltd , — 

Do  Sung  Textile  Company,  Ltd 

Dong  Kwang  Corporation  „ ^ 

Dong  Woo  Company,  Ltd — .». >. 

Doosung  Textile  Company,  Ltd 

Full  Bright  Industrial  Co.,  Ltd  - », 

Hae  Yang  Knitting  Factory,  Ltd ~.. 

Hanil  Synthetic  Fiber  Ind.  Co.,  Ltd ~ 

Hwa  Man  Industrial  Company.  Ltd ™ 

Jo  Woo  Company,  Ltd  .' 

Koloo  International  Corporation  - _ 

KukRImLtd  

Kun  Ja  Industrial  Company,  Lid 

Ryu  Kyur>g  Industrial  Conpany,  Ltd  

Samdo  Trading  Company  and  Oaishln  Trading  Company,  Ltd 

Saml^n  Moolsan  Ltd _ 

Samsung  Company,  Ltd _ ~ ~ 

Se  Dong  Company,  Ltd - ~. 

Shin  Chang  Knitting  Compar>y,  Lid  ~ «......„. ^....^ „.....~.. 

Shtnwon  Corporation . 


04/27/90-08/31/91 

3.01 

04/27/90-08/31/91 

2.43 

04/27/90-08/31/91 

2.36 

04/27/90-08/31/91 

0.28 

04/27/90-08/31/91 

4.55 

04/27/90-08/31/91 

2.40 

04/27/90-08/31/91 

«2.51 

04/27/90-08/31/91 

'2.51 

04/27/90-08/31/91 

'2.51 

04/27/90-08/31/91 

'2.51 

04/27/90-08/31/91 

'2.51 

04/27/90-08/31/91 

'2.51 

04/27/90-08/31/91 

'2.51 

04/27/90-08/31/91 

'2.51 

04/27/90-08/31/91 

'2.51 

04/27/90-08/31/91 

'2.51 

04/27/90-08/31/91 

'2.51 

04/27/90-08/31/91 

'2.51 

04/27/90-08/31/91 

'2.51 

04/27/90-08/31/91 

'2.51 

04/27/90-08/31/91 

'2.51 

04/27/90-08/31/91 

'2.^1 

04/27/90-08/31/91 

'2.51 

04/27/90-08/31/91 

'2.51 

04/27/90-08/31/91 

'2.51 

04/27/90-08/31/91 

'2.51 

04/27/90-08/31/91 

'2.51 

04/27/9O-O8A31/91 

'2.51 

04/27/90-08/31/91 

'2.51 

04/27/90-08/31/91 

'2.51 

04/27/90-08/31/91 

'2.51 

04/27/90-08/31/91 

'2.51 

04/27/90-08/31/91 

'2.51 

04/27/90-08A31/91 

'2.51 

Margin 
(percent) 


Federal  Register  /  Vol.  58,  No.  231  /  Friday,  December  3.  1993  /  Notices 


63923 


Manufacturer/Exporter 


Sunny  Apparel.  Inc , 

Uksung  Company,  Ltd , 

Wha  Jin  Apparel  Company,  Ltd  .... 

Yakjtn  Trading  Corporation  .■...., 

Baik  Yang  Company,  Ltd  

Choongbang  Company.  Ltd  

Dongwoo  Silk  Company,  Ltd 

Doosan  Industrial  Company,  Ltd  ... 

Hanjoo  Corporation  

Hoejun  Knit  Goods  Company,  Ltd 
Jung  Woo  Textile  Company.  Ltd  ... 
San  Han  Synthetic  Fiber  Co..  Ltd  . 

Cheon  Woo  Express  

Chin  Jl  Industrial 

Daelim  

Goo  San  Trading 

Hanjoo  Shipping  International 

Hanlim  

Hyop  Sung 

Hyop  Woon  Enterprises 

Jung  Wong  

Kook  Industries  

Ryu  Kyung ; 

Sam  Jin  lr>dustries 

Sam  Jing  Industries 

Shen  Heung  Textile 

Wahjin  

Woorin  Trading 

Ye  In 

Yoo  Chang  Enterprise 

Yuwon  Trading  

All  Others  


Period  of  review 


04/27/90-08/31/91 
04/27/90-08/31/91 
04/27/90-08/31/91 
04/27/90-08/31/91 
04/27/90-08/31/91 
04/27/90-08./31/91 
04/27/90-08/31/91 
04/27/90-08/31/91 
04/27/90-08/31/91 
04/27/90-08/31/91 
04/27/90-08/31/91 
04/27/90-08/31/91 
04/27/90-08/31/91 
04/27/90-08/31/91 
04/27/90-08/31/91 
04/27/90-08/31/91 
04/27/90-08/31/91 
04/27/90^08/31/91 
04/27/90-08/31/91 
04/27/90-08/31/91 
04/27/90-08/31/91 
04/27/90-08/31/91 
04/27/90-08/31/91 
04/27/90-08/31/91 
04/27/90-08/31/91 
04/27/90-08/31/91 
04/27/90-08/31/91 
04/27/90-08/31/91 
04/27/90-08/31/91 
04/27/90-08/31/91 
04/27/90-08/31/91 
04/27/90-08/31/91 


Margin 
(percent) 


'2.51 
'2.51 
'2.51 
'2.51 
*1.30 
»1.30 
21.30 
»1.30 
21.30 
21.30 
21.30 

2  1.30 
31.30 
31.30 
31.30 
31.30 

3  1.30 
31.30 
31.30 
31.30 
»1.30 
31.30 
31.30 
31.30 
31.30 
31.30 
31.30 
3  1.30 
3  1.30 
3  1.30 
3  1.30 
31.30 


'Not  selected  from  the  sample  pool;  rate  is  the  simple  average  of  the  margins  for  the  six  selected  companies 

2  NO  shipments  dunng  the  penod;  rate  is  the  weighted-average  margin  for  each  company  from  the  less-than-fair-value  investiqation  or  If  a 
company  was  not  Involved  in  the  investigation,  the  "All  Others"  rate.  a        •     ■ 

3  Not  known  to»KGKEA  as  a  shipper;  rate  is  the  weiahted-average  margin  for  each  company  from  the  less-than-fair-value  investiqation  or  If 
the  company  was  not  involved  in  the  investigation,  the  'TMI  Others"  rate.  ^  a«.  v  .,  «  .  h 

Parties  to  the  proceeding  may  request 
disclosure  within  5  days  of  the  date  of 
pubhcation  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  10  days  of  publication.  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  date  of  publication  of  this 
notice,  or  the  first  workday  thereafter. 
Interested  parties  may  submit  case  briefs 
within  30  days  of  the  date  of  publication 
of  this  notice.  Rebuttal  briefs,  which 
must  be  limited  to  issues  raised  in  the 
case  briefs,  may  be  filed  not  later  than 
37  days  after  the  date  of  publication. 
The  Department  will  publish  a  notice  of 
final  results  of  this  administrative 
revieiw,  which  will  include  the  results  of 
its  analysis  of  issues  raised  in  any  such 
comments. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries,  individual  differences  between 
U.S.  price  and  FMV  may  vary  from  the 
percentages  stated  above.  The 
Department  will  issue  appraisement 
instructions  on  each  exporter  directly  to 
the  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 


publication  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  MMF  sweaters  from  Korea  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  pubhcation 
date,  as  provided  by  section  751(a)(1)  of 
the  Tariff  Act:  (1)  The  cash  deposit  rates 
for  the  reviewed  companies  will  be 
those  established  in  the  final  results  of 
this  administrative  review;  (2)  for 
previously  investigated  companies  not 
Usted  above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  less-than-fair  value 
investigation;  (3)  if  the  exporter  is  not  a 
firm  covered  in  this  review  or  the  iess- 
than-fair-value  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  in  the  less- 
than-fair-value  investigation  for  the 
manufacturer  of  the  merchandise;  and 
(4)  the  cash  deposit  rate  for  all  other 
manufacturers  or  exporters  will  be 'the 
"all  others"  rate  established  in  the  final 
notice  of  LTFV  investigation  of  this 
case,  in  accordance  with  the  Court  of 
International  Trade's  decisions  in  Floral 
Trade  Council  v.  United  States,  Slip  Op. 
93-79,  and  Federal-Mogul  Corporation 
and  the  Torrington  Company  v.  United 


States.  Slip  Op.  93-83.  Since  the  margin 
for  Tae  Kwang  is  less  than  0.50  percent 
and,  therefore,  de  minimis  for  cash 
deposit  purposes,  the  Department  shall 
not  require  a  cash  deposit  of 
antidumping  duties  on  entries  from  Tae 
Kwang.  These  deposit  requirements, 
when  imposed,  shall  remain  in  effect 
until  publication  of  the  final  resuhs  of 
the  next  administrative  review. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  hquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.22. 
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Qi^  November  24. 1993. 
foaaph  A.  Spetrtni, 

Acting  Assistant  Secretary  for  Import 

AdministratiSn. 

IFR  Doc.  93-29633  Filed  12-2-93;  8:45  ami 

(aiLLMG  COM  M1«-0*-P) 

U.S.  Geological  Survey,  Notice  of 
Decision  on  Application  for  Duty-Free 
Entry  of  Scientific  Instrument 

This  decision  is  made  pursuant  to 
Section  6(c)  of  the  Educational. 
Scientific,  and  Cultiu«l  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651.  80  Stat.  897;  15  CFR  301),  Related 
records  can  be  viewed  between  8:30 
a.m.  and  5  p.m.  in  room  4211,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue.  NW..  Washington, 
DC 

Docket  Number:  93-099.  Applicant: 
U.S.  Geological  Survey.  Denver,  CO 
80225.  Instrument:  Automatic  Spinner 
Magnetometer  System.  Model  JR-5A. 
Manufacturer  Geofytika,  Czech 
Republic.  Intended  Use:  See  notice  at  58 
FR  49023.  September  21, 1993.  Advice 
Received  From:  National  Institute  of 
Standards  and  Technology.  October  28, 
1993. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:  The  foreign  instrument 
provides:  (1)  a  sensitivity  of  2.4  jiA/m 
(2.4  X  10-9  emu),  (2)  on-line  computer 
control  and  (3)  small  size  without  need 
for  cryogenic  operation  for  studies  of 
remenant  magnetism.  The  National 
Institute  of  Standards  and  Technology 
advises  that  (1)  these  capabilities  are 
pertinent  to  the  applicant's  intended 
purpose  and  (2)  it  knows  of  no  domestic 
instrument  or  apparatus  of  equivalent 
scientific  value  to  the  foreign 
instrument  for  the  applicant's  intended 
use. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  is  being 
manufactured  in  the  United  States. 
Frank  W.  Creel. 

Director,  Statutory  Import  Programs  Staff. 
IFR  Doc.  93-29635  Filed  12-2-93;  8:45  am] 

BILLMG  CO06  9510-O»-F 


Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

Pursuant  to  Section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  301).  we 


invite  comments  on  the  question  of 
whether  instruments  of  equivalent 
scientific  value,  for  the  purposes  for 
which  the  instruments  shown  below  are 
intended  to  be  used,  are  being 
manufactured  in  the  United  States. 

Comments  must  comply  with 
Subsections  301.5(a)(3)  and  (4)  of  the 
regulations  and  be  filed  within  20  days 
with  the  Statutory  Import  Programs 
Staff.  U.S.  Department  of  Commerce, 
Washington.  DC  20230.  Applications 
may  be  examined  between  8:30  a.m.  and 
5  p.m.  in  room  4211,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington. 
DC. 

Docket  Number:  93-132.  Applicant: 
Texas  A&M  University,  Corpus  Christi, 
630O Ocean  Drive,  Corpus  Christi,  TX 
78412.  Instrument:  Rapid  Kinetics 
Spectrometer  Accessory,  Model  RX 
1000.  Manu/acfurer;  Apphed 
Photophysics  Ltd.,  United  Kingdom. 
Intended  Use:  The  instrument  will  be 
attached  to  a  spectrophotometer  and 
used  to  teach  principles  and 
applications  of  stopped  flow  kinetics  in 
several  chemistry  courses.  Application 
Received  by  Commissioner  of  Customs: 
October  14, 1993. 

Docket  Number:  93-133.  Applicant: 
San  Francisco  State  University,  1600 
HoUoway  Avenue,  San  Francisco,  CA 
94132.  /nsfrunjenf;  Electron  Microscope, 
Model  CM  120.  Manufacturer:  N.V. 
Philips.  The  Netherlands.  Intended  Use: 
The  instrument  will  be  used  for 
teaching  purposes  in  the  courses 
Biology  741, 699  and  897.  Application 
Received  by  Commissioner  of  Customs: 
October  19, 1993. 

Docket  Number:  93-134.  Applicant: 
State  University  of  New  York  at  Buffalo, 
3435  Main  Street,  Buffalo.  NY  14214, 
Instrument:  Topographic  Measuring 
System.  Model  TS  100.  Manufacturer. 
Oxford  Metrics  Limited,  United 
Kingdom.  Intended  t/se.-The  instrument 
will  be  used  for  studies  of  three 
dimensional  back  shape  in  scohosis  and 
other  spinal  deformities.  In  addition,  the 
instrument  will  be  used  In  courses  in 
Orthopaedic  Physical  Therapy  to  assess 
posture  and  postural  faults  of  the  back. 
Application  Received  by  Commissioner 
of  Customs:  October  21, 1993. 

Docket  Number:  93-135.  Applicant: 
Texas  Department  of  Health,  1100  W. 
49th  Street,  AusUn.  TX  78756. 
Instrument:  Electron  Microscope,  Model 
H-7100.  Manufacturer  Nissei  Sangyo. 
Japan.  Intended  Use:  The  instrument 
will  be  used  to  examine  biological 
specimens  to  identify  microorganisms, 
primarily  viruses,  but  also  bacteria, 
parasites  and  fungi.  Application 
Received  by  Commissioner  of  Customs: 
October  22, 1993. 


Docket  Number  93-136.  Applicant: 
Mount  Sinai  Medical  Center,  1  Gustave 
L.  Levy  Place,  New  York,  NY  10029. 
Instrument:  Cytovision  Ultra  Analysis 
System.  Manufacturer  Applied  Imaging 
International.  United  Kingdom. 
Intended  Use:  The  instrument  will  be 
used  for  research  purposes  to  examine 
some  aspects  of  chromosomal 
rearrangements  in  human  leukemia.  In 
addition,  the  instrument  will  be  used  for 
training  and  teaching  cytogenetics  of 
hematological  disorders  in  conjunction 
with  fluorescence  in  situ  hybridization 
analysis  using  chromosomal  DNA 
probes.  Application  Received  by 
Commissioner  of  Customs:  October  26, 
1993. 

Docket  Number  93-137.  Applicant: 
University  of  Virginia.  Molecular 
Physiology  &  Biology  Physics,  449 
Jordan  Hall.  Charlottesville.  \'A  22908. 
Instrument:  Electron  Microscope.  Model 
CM  200.  Manufacturer:  N.V.  Philips. 
The  Netherlands.  Intended  [/se.  The 
instrument  will  be  used  for  studies  of 
cardiac,  smooth  and  skeletal  muscle, 
blood  platelets  and  a  number  of  other 
vertebrate  and  invertebrate  cells  to 
determine  how  phosphorylation  and 
calcium  binding  affect  intracellular  and 
cell-to-cell  signaling,  including  the 
development  of  fatal  disorders  of  the 
heart  beat.  The  long  term  objective  of 
this  study  is  the  development  of 
therapeutic  agents  for  pr^enting  and/or 
treating  abnormalities  of  cardiac 
rhythm.  Application  Received  by 
Commissioner  of  Customs:  October  28. 
1993. 

Docket  Number  93-138.  Applicant: 
Argonne  National  Laboratory.  9700 
South  Cass  Avenue,  Argonne,  IL  G0439. 
Instrument:  Scintillometer,  Model  SLS 
20.  Manufacturer:  Scintec.  Germany. 
Intended  Use:  The  instrument  will  be 
used  to  conduct  research  on  the 
exchange  of  beat  and  momentum 
between  the  atmosphere  and  the  surface 
of  the  Earth.  Application  Received  by 
Commissioner  of  Customs:  October  28. 
1993. 

Frank  W.  Creel, 

Director,  Statutory  Import  Programs  Staff. 
IFR  Doc.  93-29638  Filed  12-2-93.  8  45  am) 

BIUJNO  CO06  3510-OS-F 


University  of  Hawaii,  et  al.;  Notice  of 
Ck>n80lldated  i3ecision  on  Applications 
for  Duty-Free  Entry  of  Scientific 
Instruments 

This  is  a  decision  consolidated 
pursuant  to  Section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  80  Stat  897;  15  CFR  301). 
Related  records  can  be  viewed  between 
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8:30  a-m.  and  5  p.m.  in  room  4211,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Wasliincton, 
DC 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
sdentific  value  to  the  foreign 
instruments  described  below,  for  such 
purposes  as  each  is  intended  to  be  used, 
is  being  manufectiired  in  the  United 
States. 

Doclcef  Number  93-103.  Applicant: 
University  of  Hawaii,  Honolulu,  HI 
96822.  Instrument:  Mass  Spectrometer, 
Model  VG  Sector  54-30.  Manufacturer: 
Fisons  Instruments,  United  Kingdom. 
Intended  Use:  See  notice  at  58  HI 
49023,  September  21, 1993.  fleasons: 
The  foreign  instrument  provides:  (1)  an 
abimdance  sensitivity  to  0.1  ppm  at 
mass  237  with  respect  to  the  "«u  j>eak, 
(2)  7  Faraday  cup  multi detectors  and  (3) 
a  Daly  ion  counting  collector. 

Docket  Number:  93-109.  Applicant: 
University  of  Utah.  Salt  Lake  City.  UT 
84112.  Instrument:  Mass  Spectrometer, 
Model  252.  Manufacturer  Finnigan 
MAT  Inc.,  Germany.  Intended  Use:  See 
notice  at  58  FR  49024,  September  21, 
1993.  Reasons:  The  foreign  instrument 
provides:  (1)  an  internal  precision  of 
O.OOS  per  mil  for  3  bar  \ii  samples  of 
CO},  (2)  an  8-cup  multicoUector  and  a 
H/D  detector  and  (3)  all-metal  gold 
sealed  valves  of  monoblock  design. 

The  capabilities  of  each  of  the  foreign 
instruments  described  above  are 
pertinent  to  each  applicant's  intended 
purposes.  We  know  of  no  instrument  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 
scientific  value  to  either  of  the  foreign 
instruments. 
FrukW.  Creel, 

Director,  Statutory  Import  Programs  Staff. 
(FR  Doc.  93-29636  Piled  12-2-S3;  8:45  am] 
BHXMO  cooe  ssie-os-f 


Unlwrsity  of  Rorida.  et  al.;  Notice  of 
Conaolidatad  Decision  on  Applications 
for  DtJty-Free  Entry  of  Scientific 
Instruments 

This  is  a  decision  consolidated 
pursuant  to  Section  6(c)  of  the 
Educational.  Sdentific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L  89-651,  80  Stat.  897;  15  CFR  301). 
Reltted  records  can  be  viewed  between 
8:30  a.m.  and  5  p.m.  in  room  4211,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
i48tnm:)ents  described  below,  for  such 
purposes  as  each  is  intmded  to  be  used. 


is  being  manufactured  in  the  United 
States. 

Docket  Number:  93-112.  Applicant: 
University  of  Florida.  Gainesville,  FL 
32611-2046.  Instrument:  ICP  Mass 
Spectrometer.  Model  MAT  SOLA. 
Manufacturer:  Finnigan  MAT,  Germany. 
Intended  Use:  See  notice  at  58  FR 
49024,  September  21, 1993.  Reasons: 
The  foreign  instrument  provides:  (1) 
sub-ng/liter  detection  limits  for  liquids 
and  sub-ppb  for  solids  across  the 
periodic  table,  (2)  rapid  interchange  of 
the  ion  source  from  ICP  to  glow 
discharge,  (3)  Faraday  and  electron 
multiplier  detectors  and  (4)  laser 
ablation  capability.  Advice  Received 
From:  National  Institute  of  Standards 
and  Technology,  October  25, 1993. 

Docket  Number  93-080.  Applicant: 
Dartmouth  College,  Hanover,  NH  03755. 
Instrument:  Imaging  and  In-Vivo 
Spectroscopy  System,  Model  7T/200. 
Manufacturer:  Surrey  Medical  Imaging 
Systems,  United  Kingdom.  Intended 
Use:  See  notice  at  58  FR  42941,  August 
12. 1993.  Reasons:  The  foreign 
instrument  provides:  (1)  in  vivo 
spectroscopy  and  imaging,  (2)  a  7  tesla 
magnet  with  200  nm  ^re  and  120-125 
mm  inside  diameter  shield  gradient,  (3) 
16  Mbyte  free  memory  and  (4) 
interleaved  spectra  of  5  nuclei.  Advice 
Received  From:  National  Institutes  of 
Health,  September  10, 1993. 

Docket  Number  93-104.  Applicant: 
Graduate  Hospital,  Philadelpnia,  PA 
19146.  Instrument:  Fluorescence 
Excitation,  Four  Wavelength  System 
and  Fluorescence  Photometer  System 
with  Light  Source.  Manufacturer: 
Scientific  Instruments  GmbH,  Germany. 
Intended  Use:  See  notice  at  58  FR 
49023,  September  21. 1993.  Reasons: 
The  foreign  instrument  provides 
measurement  of  505  nm  fluorescence 
with  excitation  at  340  and  38  nm  and 
has  a  resolution  of  4.0  ms.  Advice 
Received  From:  National  Institutes  of 
Health.  October  21, 1993. 

Docket  Number:  93-105.  Applicant: 
University  of  Vermont,  Burlington,  VT 
05401.  /nstrument;  Mass  Spectrometer 
System,  Model  Delta  S.  Manufacturer 
Finnigan.  MAT,  Germany.  Intended 
Use:  See  notice  at  58  FR  49023. 
September  21. 1993.  Reasons:  The 
foreign  instrument  provides:  (1)  on-line 
combustion  and  reduction  furnaces,  (2) 
an  internal  precision  of  0.01  per  mil  for 
Nj  and  (3)  absolute  detection  sensitivity 
to  1500  molecules  of  CO2  per  mass  44 
ion.  Advice  Received  From:  National 
Institutes  of  Health,  October  21, 1993. 

DocJcet  Number  93-094.  Applicant: 
University  Research  Association,  Inc., 
Dallas,  TX  75237.  Instrument:  Spirex 
DIP  1700  CoU  Windins  Machine. 
Manufacturer:  Ezio  Sdva  S.R.L,  Italy. 


Intended  Use:  See  notice  at  58  FR 
47887,  September  13. 1993.  Reasons: 
The  foreign  instrument  provides 
computerized  synchronization  of 
relative  position  of  the  winding  head 
and  mandrel  for  winding 
superconducting  coils  of  2  to  17  m. 
Advice  Received  From:  Brooldiaven 
National  Laboratory,  November  3, 1993. 

The  National  Institute  of  Standards 
and  Technology,  National  Institutes  of 
Health  and  Brookhaven  National 
Laboratory  advise  that  (1)  the 
capabilities  of  each  of  the  foreign 
instruments  described  above  are 
pertinent  to  each  applicant's  intended 
purpose  and  (2)  they  know  of  no 
domestic  instrument  or  apparatus  of 
equivalent  sdentific jraJue  for  the 
Intended  use  of  each  instrument 

We  Imow  of  no  other  instrument  or 
apparatus  being  manufadured  in  the 
United  States  wiiich  is  of  equivalent 
scientific  value  to  any  of  the  foreign 
instruments. 
Frunk  W.  Creel. 

Director,  Statutory  Import  Programs  Staff. 
(FR  Doc.  93-29637  Filed  12-2^3: 8:45  am) 
■auNQ  cooc  asio-os-F 

National  Instituta  of  Standarda  and 
Technology 

[Dodsat  No.  931101-3301] 

National  Rra  Codes:  Request  for 
Proposals  for  Revision  of  Standards 

AGENCY:  National  Institute  of  Standards 

and  Technology.  DOC 

ACTKM:  Notice  of  request  for  proposals. 

StAMAirr:  The  National  Fire  Protection 
Assodation  (NFPA)  proposes  to  revise 
some  of  its  fire  safety  standards  and 
requests  proposals  from  the  public  to 
amend  existing  NFPA  fire  saiety 
standards.  Ilie  purpose  of  this  request  is 
to  increase  public  partidpation  in  the 
system  used  by  NFPA  to  develop  Its 
standards.  The  publication  of  this  notice 
of  request  for  proposals  by  the  National 
Institute  of  Standards  and  Technology 
(NIST)  on  behalf  of  NFPA  Is  being 
undertaken  as  a  public  service;  NIST 
does  not  necessarily  endorse,  approve, 
or  recommend  any  of  the  standards 
referenced  in  the  notice. 
DATES:  Interested  persons  may  submit 
proposals  on  or  tmfdre  the  dates  Usted 
with  the  standards. 
ADDRESSES:  Arthur  E.  Cote,  P.E., 
Secretary,  Standards  Coundl,  NFPA,  1 
Batterymarch  Park.  P.O.  Box  9101, 
Quincy,  Massachusetts  02269-9101. 

FOR  FURTHER  INFORMATION  CONTACT: 

Arthur  E,  Cote,  P.K..  Secretary, 
Standards  Coundl,  at  above  address. 
(Sir)  770-3000. 
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SUPPt^NENTARY  INFORMATION: 
Background 

The  National  Fire  Protection 
Association  (NFPA)  develops  fire  safety 
standards  which  are  known  collectively 
as  the  National  Fire  Codes.  Federal 
agencies  frequently  use  these  standards 
as  the  basis  for  developing  Federal 
regulations  concerning  fire  safety.  Often, 
the  Office  of  the  Federal  Register 
approves  the  incorporation  by  reference 
of  these  standards  under  5  U.S.C.  552(a) 
and  1  CFR  part  51. 


Request  for  Proposals 

Interested  persons  may  submit 
amendments,  supported  by  written  data, 
views,  or  arguments  to  ArUiur  E.  Cote, 
P.E.,  Secretary,  Standards  Council, 
NFPA.  1  Batterymarch  Park,  P.O.  Box 
9101,  Quincy,  Massachusetts  02269- 
9101.  Proposals  should  be  submitted  on 
forms  available  from  the  NFPA 
Standards  Administration  Office. 

Each  person  must  include  his  or  her 
name  and  address,  identify  the 
dociunent  and  give  reasons  for  the 
proposal.  Proposals  received  before  or 
by  5:00  PM  l(xal  time  on  the  closing 
date  indicated  will  be  acted  on  by  the 


Committee.  The  NFPA  wriU  consider  any 
proposal  that  it  receives  on  or  before  the 
date  listed  with  the  standard. 

At  a  later  date,  each  NFPA  Technical 
Committee  will  issue  a  report  which 
will  include  a  copy  of  written  proposals 
that  have  been  received  and  an  accoimt 
of  the  disposition  of  each  proposal  by 
the  NFPA  Committee  as  the  Technical 
Committee  Report.  Each  person  who  has 
submitted  a  written  proposal  will 
receive  a  copy  of  the  report. 

Dated:  November  24, 1993. 
Samuel  Kruner, 

Associate  Director. 


NFPA  No 


NFPA  12B-1990 
NFPA  14-1993 
NFPA  15-1990 
NFPA  22-1993 
NFPA  24-1992 
NFPA  26-1988 
NFPA  3^-1989 
NFPA  34-1989 
NFPA  43A-1 990 
NFPA  50-1990 
NFPA  51 A-1 989 
NFPA  52-1992 
NFPA  70-1993 
NFPA  75-1992 
NFPA  80-1992 
NFPA  85C-1 991 
NFPA  86-1990 
NFPA  86C-1 991 
NFPA  86D-1 990 
NFPA  88A-1 991 
NFPA  88B-1991 
NFPA  92B-1 991 
NFPA  110-1993 
NFPA  111-1993 
NFPA115-P* 
NFPA  121-1990 
NFPA  130-1993 
NFPA  203-1992 
NFPA  220-1992 
NFPA  231 F-1 987 
NFPA  232-1991 
NFPA  232AM-1 991 
NFPA  253-1990 
NFPA  264-1992 
NFPA  268-P* 
NFPA  269-P* 
NFPA  291-1988 
NFPA  297-1986 
NFPA  303-1990 
NFPA  307-1990 
NFPA  312-1990 
NFPA  385-1990 
NFPA  386-1990 
NFPA  481-1987 
NFPA  482-1987 
NFPA  497M-1 991 
NFPA  501  A-1 992 
NFPA  501C-1993 
NFPA501D-1993 
NFPA  560-P* 
NFPA  600-1992 
NFPA  650-1990 
NFPA  703-1992 


TitJe 


Halon  1211  Fire  Extinguishing  Systenis 

Installation  of  Standpipe  and  Hose  Systems : 

Water  Spray  Rxed  Systenw  for  Fire  Protection  

Water  Tanks  for  Private  Fire  Protection 

Installation  of  Private  Fire  Sen/Ice  Mains  and  Their  Appurtenances  

Supervision  of  Valves  Ck)mrol!ing  Water  Supplies  for  Fire  ProtecUon  

Spray  Application  Using  Rammable  and  Comtwstible  Materials 

Dipping  and  Coating  Processes  Using  Flammable  or  Combustible  Liquids 

Liquid  and  Solid  Oxidizers  

Built  Oxygen  Systems  at  Consumer  Sites ^ 

Acetylene  Cylinder  Charging  Plants  

Compressed  Natural  Gas  (CNG)  Vehicular  Fuel  Systems 

National  Electrical  Code 

Electronic  Computer/Data  Processing  Equipment 

Rre  Doors  and  Rra  Windows  , 

Furnace  Expiosions/lmptosions  in  Multipie  Burner  Boiier-Fumaces  (Will  be  renumbered  NFPA  8502) 

Ovens  and  Furnaces 

Industrie]  Furnaces  Using  a  Special  Processing  Atmosphere • 

Industrial  Furnaces  Using  Vacuum  as  an  Atmosphere 

Parking  Stnjctures • 

Repair  Garages • 

Smoite  Management  Systems  in  Malls.  Atria,  and  Large  Areas » 

Emergerwy  and  Starxlby  Power  Systems  .*. 

Stored  Electrical  Energy  Emergency  and  Standby  Power  Systems -.... 

Laser  Rre  Protection - ~ 

Self-Propelled  and  Mobile  Surface  Mining  Equipment 

Fixed  Guldeway  Transit  Systems ; » 

Roof  Coverings  and  Roof  Decl(  Construction 

Types  of  Building  Constrvtction  

Storage  of  Roil  Paper 

Protection  of  Records s. 

Rre  Protection  for  Archives  and  Records  Centers 

Critical  Radiant  Rux  of  Roor  Covering  Systems  Using  a  Radiant  Heat  Energy  Source 

Heat  Release  Rates  for  Materials  and  Products  Using  an  Oxygen  Consumption  Calorimeter 

Ignitibility  of  Exterior  Wall  Assemblies  Using  a  Radiant  Heat  Energy  Source  

Toxic  Hazard  Modeling  

Rre  Flow  Testing  and  Martdng  of  Hydrants 

Telecommunications  Systems— Principles  and  Practices  for  Rural  and  Forestry  Services  

Marinas  and  Boatyards  

Marine  Terminals,  Piers,  and  Whan/es 

Vessels  During  Construction,  Repair,  and  Lay-Up 

Tank  Vehicles  tor  Flammable  and  Combustibie  Liquids  -. 

Portable  Shipping  Temks  for  Flammable  and  Combustible  Liquids a, 

Titanium _ 


Proposal 
dosirvgdate 


Zirconium 

Qassifteation  of  Gases.  Vapors,  and  Dusts  for  Electrk»l  Equipment  in  Hazardous  (Classified)  Locatk>ns 

Manufactured  Home  Installations.  Sites,  and  Communities 

Recreational  Vehicies *. ~ 

Recreational  Vehide  Paries  and  Campgrounds 

Storage,  Handling,  and  Use  of  Ethylene  Oxkla  for  Sterilization  and  Fumigation  — 

Industrial  Rre  Brigades  

Pneumatk:  Conveying  Systems  for  Handling  Combustible  Materials 

Rre  Retardant  Impregnated  Wood  and  Flanna  Retardant  Coatings  for  Building  Materials  


1/21/94 
7/15/94 
7/15/94 
7/15/94 
1/21/94 
1/21/94 
1/1/94 
1/1/94 
1/21/94 
5/20/94 
5/20/94 
1/21/94 
11/5«3 
1/21/94 
1/21/94 
1/21/94 
1/21/94 
1/21/94 
1/21/94 
1/21/94 
1/21/94 
1/21/94 
7/15/94 
7/15/94 
1/21/94 
7/15/94 
1/21/94 
1/21/94 
1/21/94 
1/21/94 
1/21/94 
1/21/94 
1/21/94 
1/21/94 
7/15/94 
1/21/94 
1/21/94 
1/21/94 
1/21/94 
1/21/94 
1/21/94 
1/15/94 
1/15/94 
1/15/94 
1/21/94 
1/21/94 
1/21/94 
7/15/94 
7/15/94 
1/21/94 
7/15/94 
7/15/94 
1/21/94 
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NFPA  No 


NFPA  720-P* 
NFPA  780-1992 
NFPA  804-P* 
NFPA  820-1992 
NFPA  901-1990 
NFPA  902M-1 990 
NFPA  903-1992 
NFPA  904-1992 
NFPA  911-1991 
NFPA  91^-1992 
NFPA  1051-P* 
NFPA  112S-1 990 
NFPA  1401-1989 
NFPA  1404-1989 
NFPA  1405-1990 
NFPA  1500-1992 
NFPA  1561-1990 
NFPA  1583-P* 
NFPA  1600-P' 
NFPA  1983-1990 
NFPA  1984-P* 
ONFPA  2002-P* 
NFPA  8506-P* 


Title 


Household  Cart)on  Monoxide  and  Fuel  Gas  Detectors 

Lightning  Protection  Code 

Advance  Lightwater  Reactor  Electric  GeneraOng  Plarite 

Wastewater  Treatment  and  Coiiection  FaciliHes  .  "Z "" 

Uniform  Coding  for  Rre  Protection  „ ~,  ' 

Rre  Reporting  Field  Incident  Manual  ....""."...".."..."1         "" 

Fire  Reporting  Property  Surrey  Guide ".."!!!."." 

Incident  Follow-up  Report  Gjide  ""'""""  " 

ProtBctior  of  Museums  and  Museum  CoJiections  ""  ■ 

Protection  of  Historic  Stnjctures  and  Sites *"'        "  "" 

Wildland  Rre  Management  Personnel  Professional  Qii*fcrtioi«''" 

Outdoor  Display  of  Rrewori<s wu«"«aHwns  ._ 

Fire  Service  Training  Reports  and  Records 


Proposal 
dosing  date 


Rre  Department  Self-Contained  Breathing  Apparatus  Proc^ 
Land-Based  Rre  Rghters  Who  Respond  »  Manne  VessS^Rre 


Rres 


Fire  Department  Occupational  Safety  and  Health  Program 

Rre  Department  Incident  Management  System  : V 

Fire  Fighter  Physical  Performance "" •~••^'• 

Disaster  Management  ' 

Fire  Servrce  Ufe  Safety  Rope.  Harnesses,  and  Hardvwe 

Closed-Circuit  SCBA  tor  Fire  Fighters  " 

Fire  Suppression  System  Properties  !.."."."!." " 

Heat  Recovery  Steam  Generators "... "" ' " 


T-Proposed  NEW  drafts  are  available  from  the  NFPA  Standards  Administration  Department.  1  Battery^narch  Pai1c."oulncy."MA  02269 


3/11/94 
1/21/94 
1/21/94 
1/21/94 
11/1/93 
11/1/93 
11/1^ 
11/1/93 
1/21/94 
1/21/94 
1/21/94 
3/11/94 
7/1 5«4 
7/15/94 
7/15/94 
Open 
1/21/94 
1/21/94 
1/21/94 
1/15«4 
1/21/94 
1/21/94 
1/21/94 


IFR  Poc.  93-29559  Filed  12-2-93;  8:45  ami 

BILUNG  CO0£  3S10-t3-M 
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[Docket  No.  931197-3297] 

National  Fire  Codes:  Request  for 
Comments  on  NFPA  Technical 
Committee  Reports 

AGENCY:  National  Institute  of  Standards 
and  Technology,  DOC. 

ACTION:  Notice  of  request  for  comments. 


SUMMARY:  The  National  Fire  Protection 
Association  (NFPA)  revises  existing 
standards  and  adopts  new  standards 
twice  a  year.  At  its  Fall  Meeting  in 
November  or  its  Annual  Meeting  in 
May,  the  NFPA  acts  on 
recommendations  made  by  its  technical 
committees.  The  purpose  of  this  notice 
is  to  request  comments  on  the  technical 
reports  which  will  be  presented  at 
NFPA's  1994  Fall  Meeting.  The 
publication  of  this  notice  by  the 
National  Institute  of  Standards  and 
Technology  (NIST)  on  behalf  of  NFPA 
being  undertaken  as  a  public  service; 
NIST  does  not  necessarily  endorse, 
approve,  or  recommend  any  of  the 
standards  referenced  in  the  notice. 
DATES:  Thirty  Reports  are  published  in 
the  1994  Fall  Meeting  Technical 
Committee  Reports  and  will  be  available 
on  January  28.  1994.  Comments 
received  on  or  before  April  8, 1994  will 
be  considered  by  the  respective  NFPA 


IS 


Committees  before  final  action  is  taken 
on  the  proposals. 

ADDRESSES:  The  1994  Fall  Technical 
Committee  Reports  are  available  from 
NFPA.  Publications  Department.  1 
Batterymarch  Park,  P.O.  Box  9101, 
Quincy,  Massachusetts  02269-9101. 
Comments  on  the  reports  should  be 
submitted  to  Arthur  E.  Cote,  P.E.. 
Secretary.  Standards  Council.  NFPA,  1 
Batterymarch  Park.  P.O.  Box  9101. 
Quincy,  Massachusetts  02269-9101. 
FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  E.  Cote,  P.E..  Secretary. 
Standards  Council,  at  above  address 
(617) 770-3000. 

SUPPLEMENTARY  INFORMATION: 
Background 

Standards  developed  by  the  technical 
committees  of  the  National  Fire 
Protection  Association  (NFPA)  have 
been  used  by  various  Federal  Agencies 
as  the  basis  for  Federal  regulations 
concerning  fire  safety.  The  NFPA 
standards  are  known  collectively  as  the 
National  Fire  Codes.  Often,  the  Office  of 
the  Federal  Register  approves  the 
incorporation  by  refierence  of  these 
standards  under  5  U.S.C.  552(a)  and  1 
CFR  part  51. 

Revisions  of  existing  standards  and 
adoption  of  new  standards  are  reported 
by  the  technical  committees  at  the 
NFPA's  Fali  MeeUng  in  November  or  at 
the  Annual  Meeting  in  May  each  year. 
The  NFPA  invites  public  comment  on 
its  Technical  Committee  Reports. 


Request  for  Commoits 

Interested  persons  may  participate  in 
these  revisions  by  submitting  written 
data,  views,  or  arguments  to  Arthur  E. 
Cote,  P.E.,  Secretary,  Standards  Council, 
NTPA  1  Batterymarch  Park,  P.O.  Box 
9101,  Quincy,  Massachusetts  02269- 
9101.  Commenters  may  use  the  forms 
provided  for  comments  in  the  Technical 
Committee  Reports.  Each  person 
submitting  a  comment  should  include 
his  or  her  name  and  address,  identify 
the  notice,  and  give  reasons  for  any  •. 
recommendations.  Comments  received 
on  or  before  April  8, 1994,  will  be 
considered  by  the  NFPA  before  final 
action  is  taken  on  the  proposals. 

Copies  of  all  written  comments 
received  and  the  disposition  of  those 
comments  by  the  NFPA  committees  will 
be  published  as  the  Technical 
Committee  Documentation  by 
September  23.  1994.  prior  to  the  Fali 
Meeting. 

A  copy  of  the  Technical  Committee 
Documentation  will  be  sent 
automatically  to  each  corainenter. 
Action  on  the  Technical  Committee 
Reports  (adoption  or  rejection)  will  be 
taken  at  the  Fall  Meeting.  November  14- 
16, 1994  in  Toronto,  Ontario,  Canada  by 
NFPA  members. 

Dated:  November  24. 1993. 
Samuel  Kramer, 
Associate  Director 
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Background 

The  National  Fire  Protection 
Association  (NFPA)  develops  fire  safety 
standards  which  are  known  collectively 
as  the  National  Fire  Codes.  Federal 
agencies  frequently  use  these  standards 
as  the  basis  for  developing  Federal 
regulations  concerning  fire  safety.  Often, 
the  Office  of  the  Federal  Register 
approves  the  incorporation  by  reference 
of  these  standards  under  5  U.S.C  552(a) 
andlCFRpart51. 


Request  for  Proposals 

Interested  persons  may  submit 
amendments,  supported  by  written  data, 
views,  or  arguments  to  Artiiur  E.  Cote, 
P.E.,  Secretary,  Standards  Council, 
NFPA,  1  Batterymarch  Park.  P.O.  Box 
9101,  Quincy,  Massachusetts  02269- 
9101.  Proposals  should  be  submitted  on 
forms  available  fit)m  the  NFPA 
Standards  Administration  Office. 

Each  person  must  include  his  or  her 
name  and  address,  identify  the 
dociiment  and  give  reasons  for  the 
proposal.  Proposals  received  before  or 
by  5:00  PM  local  time  on  the  closing 
date  indicated  will  be  acted  on  by  the 


Committee.  The  NFPA  will  consider  any 
proposal  that  it  receives  on  or  before  the 
date  listed  with  the  standard. 

At  a  later  date,  each  NFPA  Technical 
Committee  will  issue  a  report  which 
will  include  a  copy  of  written  proposal? 
that  have  been  received  and  an  accoimt 
of  the  disposition  of  each  proposal  by 
the  NFPA  Committee  as  the  Technical 
Committee  Report.  Each  person  who  has 
submitted  a  written  proposal  will 
receive  a  copy  of  the  report. 

Dated:  November  24, 1993. 
Samuel  Kramer, 

Associate  Director. 


NFPA  No 


NFPA  12B-1990 
NFPA  14-1993 
NFPA  15-1990 
NFPA  22-1993 
NFPA  24-1992 
NFPA  26-1988 
NFPA  33-1989 
NFPA  34-1989 
NFPA  43A-1990 
NFPA  50-1990 
NFPA  51 A-1 989 
NFPA  52-1992 
NFPA  70-1993 
NFPA  75-1992 
NFPA  80-1992 
NFPA  85C-1991 
NFPA  86-1990 
NFPA  86C-1991 
NFPA  86D-1 990 
NFPA  88A-1 991 
NFPA  88B-1991 
NFPA  92B-1991 
NFPA  110-1993 
NFPA  111-1993 
NFPA115-P* 
NFPA  121-1990 
NFPA  130-1993 
NFPA  203-1992 
NFPA  220-1992 
NFPA  231 F-1 987 
NFPA  232-1991 
NFPA  232AM-1 991 
NFPA  253-1990 
NFPA  264-1992 
NFPA  268-P* 
NFPA  269-P* 
NFPA  291-1988 
NFPA  297-1986 
NFPA  303-1990 
NFPA  307-1990 
NFPA  312-1990 
NFPA  385-1990 
NFPA  386-1990 
NFPA  481-1987 
NFPA  482-1987 
NFPA  497VV-1 991 
NFPA  501  A-1 992 
NFPA  501 C-1 993 
NFPA  501 D-1 993 
NFPA  560-P* 
NFPA  600-1992 
NFPA  650-1990 
NFPA  703-1992 


Title 


Hakjn  1211  Rre  Extinguishing  Systems 

Installation  of  Standpipe  and  Hose  Systems • 

Water  Spray  Rxed  Systems  for  Fire  Protection  

Water  Tanks  for  Private  Rre  Protection  • 

Installation  of  Private  Rre  Service  Mains  and  Their  Appurterwnces  

Supervision  of  Valves  Controlling  Water  Suppliet;  for  Rre  Protection  

Spray  Application  Using  Rammable  and  Combustible  Materials 

Dipping  and  Coating  Processes  Using  Ramnwble  or  Combustible  Liquids 

Liquid  and  Solid  Oxidizers  - 

Bull<  Oxygen  Systems  at  Consumer  Sites 

Acetylene  Cylinder  Ctiarging  Plants  

Compressed  Natural  Gas  (CNG)  Vehicular  Fuel  Systenrw 

National  Electrical  Code 

Electitjnic  Computer/Data  Processing  Equipment 

Rre  Doors  and  Rre  Windovys  , 

Furnace  Explosions/Implosions  in  Multiple  Burner  Boiler-Furnaces  (Will  be  renumbered  NFPA  8502) 

Ovens  and  Furnaces 

Industrial  Furnaces  Using  a  Special  Processing  Atmosphere 

Industrial  Furnaces  Using  Vacuum  as  an  Atrrxssphere 

Parking  Structures 

Repair  Garages 

StTDoke  Management  Systems  in  Malls,  Atria,  and  Large  Areas _ 

Emergency  and  Standby  Power  Systems  * 

Stored  Electrical  Energy  Emergency  and  Standby  Power  Systems — • 

Laser  Rre  Protection - 

Self-Propelied  and  Mobile  Surface  Mining  Equipnfient 

Fixed  Guideway  Transit  Systems 

Roof  Coverings  ar>d  Roof  Deck  Construction 

Types  of  Building  Construction  - 

Storage  of  Roll  Paper - 

Protection  of  Records 

Fire  Protection  for  Archives  and  Records  Centers  

Critical  Radiant  Rux  of  Roor  Covering  Systems  Using  a  Radiant  Heat  Energy  Source 

Heat  Release  Rates  for  Materials  and  Products  Using  an  Oxygen  Consumption  Catorimeter 

Ignitibilrty  of  Exterior  Wall  Assemblies  Using  a  Radiant  Heat  Energy  Source  

Toxic  Hazard  Modeling  

Fire  Flow  Testing  and  Martdng  of  Hydrants 

Telecommunications  Systems— Principles  and  Practices  for  Rural  and  Forestiy  Services  

Marinas  and  Boatyards ~ 

Marine  Terminals,  Piers,  and  Wharves 

Vessels  During  Constaiction.  Repair,  and  Lay-Up 

Tar*  Vehicles  tor  Rammable  and  Combustible  Uqukls 

Portable  Shipping  Tanks  for  Flammable  and  Combustible  Lkjuids 

Titanium ~ 


Proposal 
ctosing  date 


Zirconium 

aassiflcation  of  Gases,  Vapors,  and  Dusts  for  Electrical  Equipment  in  Hazardous  (Classified)  Locations 

Manufactured  Home  Installations,  Sites,  and  Communities 

Recreational  Vehtales i..— ~ •• 

Recreational  Vehtde  Parks  and  Campgrounds 

Storage,  Handling,  and  Use  of  Ethylene  OxWe  tor  Sterilization  and  Fumigation  

industrial  Rre  Brigades  ~ 

Pneumatic  Conveying  Systems  for  Handling  Combustible  Materials 

Rre  Retardant  Impregnated  Wood  and  Flame  Retardant  Coatings  for  Building  Materials  


1/21/94 
7/15/94 
7/15/94 
7/15/94 
1/21/94 
1/21/94 
1/1/94 
1/1/94 
1/21/94 
5/20/94 
5/20/94 
1/21/94 
11/5«3 
1/21/94 
1/21/94 
1/21/94 
1/21/94 
1/21/94 
1/21/94 
1/21/94 
1/21/94 
1/21/94 
7/15/94 
7/15/94 
1/21/94 
7/15/94 
1/21/94 
1/21/94 
1/21/94 
1/21/94 
1/21/94 
1/21/94 
1/21/94 
1/21/94 
7/15/94 
1/21/94 
1/21/94 
1/21/94 
1/21/94 
1/21/94 
1/21/94 
1/15/94 
1/15/94 
1/15/94 
1/21/94 
1/21/94 
1/21/94 
7/15/94 
7/15/94 
1/21/94 
7/15/94 
7/15/94 
1/21/94 
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NFPA  No 


NFPA  720-P* 
NFPA  780-1992 
NFPA  804-P* 
NFPA  820-1992 
NFPA  901-1990 
NFPA  902M-1 990 
NFPA  903-1992 
NFPA  904-1992 
NFPA  911-1991 
NFPA  913-1992 
NFPA  1051-P* 
NFPA  1123-1990 
NFPA  1401-1989 
NFPA  1404-1989 
NFPA  1405-1990 
NFPA  1500-1992 
NFPA  1561-1990 
NFPA  158S-P' 
NFPA  1600-P* 
NFPA  1983-1990 
NFPA  1984-P* 
ONFPA  2002-P* 
NFPA  8506-P* 


Titie 


Household  CartxKi  Monoxide  and  Fuel  Gas  Detectors 

Lightning  Protection  Code 

Advance  Ligntwater  Reactor  Bectric  Generating  Plants „ 

Wastewater  Treatment  and  Collection  FacSities _ 

Unifomn  Coding  tor  Fire  Protection  

Fire  Reporting  Field  Incident  Manual .~ 

Fire  Reporting  Property  Surt^ey  Guide 

Incident  Follow-up  Report  Guide  '. 

Protection  of  Museums  and  Museum  Coiiections  

Protection  of  Historic  Structures  and  Sites „ 

Wildland  Fire  Management  Personnel  Professional  Qualifications 

Outdoor  Display  of  Firewortts „. 

Fire  Service  Training  Reports  and  Records  

Fire  Department  Self-Contained  Breathing  Apparatus  Program  .... 
Land-Based  Rre  Rghters  Who  Respond  to  Manne  Vessel  Fires  .. 

Fire  Department  Occupational  Safety  and  Health  Program 

Fire  Department  Incident  Management  System  „ 

Fire  Fighter  Physical  Performance 

Disaster  Management  

Fire  Service  Life  Safety  Rope,  Harnesses,  and  Hardware 

Closed-Circuit  SCBA  tor  Fire  Fighters  

Fire  Suppression  System  Properties  

Heat  Recovery  Steiim  Generators 


Proposal 
closing  date 


3/11/94 
1/21/94 
1/21/94 
1/21/94 
11/1/93 
11/1/93 
11M/93 
11/1/93 
1/21/94 
1/21/94 
1/21/94 
3/11/94 
7/1 5«4 
7/1 5«4 
7/1 5«4 
Open 
1/21/94 
1/21/94 
1/21/94 
1/15«4 
1/21/94 
1/21/94 
1/21/94 


F'*— Proposed  NEW  drafts  are  available  from  the  NFPA  Standards  Administration  Department,  1  Batterymarch  Parte,  Quincy.  MA  02269. 


IFR  Doc.  93-29559  Filed  12-2-93;  8:45  am] 

BILLING  CODE  3510-13-M 


[Docket  No.  931 1 97-3297] 

National  Fire  Codes:  Request  for 
Comments  on  NFPA  Technical 
Committee  Reports 

AGENCY:  National  Institute  of  Standards 

and  Technology.  DOC. 

ACTION:  Notice  of  request  for  comments. 

SUMMARY:  The  National  Fire  Protection 
Association  (NFPA)  revises  existing 
standards  and  adopts  new  standards 
twice  a  year.  At  its  Fall  Meeting  in 
November  or  its  Annual  Meeting  in 
May.  the  NFPA  acts  on 
recommendations  made  by  its  technical 
committees.  The  purpose  of  this  notice 
is  to  request  comments  on  the  technical 
reports  which  will  be  presented  at 
NFPA's  1994  Fall  Meeting.  The 
publication  of  this  notice  by  the 
National  Institute  of  Standards  and 
Technology  (NIST)  on  behalf  of  NFPA  is 
being  undertaken  as  a  public  service; 
NIST  does  not  necessarily  endorse, 
approve,  or  recommend  any  of  the 
standards  referenced  in  the  notice. 

DATES:  Thirty  Reports  are  published  in 
the  1994  Fall  Meeting  Technical 
Committee  Reports  and  will  be  available 
on  January  28,  1994.  Comments 
received  on  or  before  April  8. 1994  will 
be  considered  by  the  respective  NFPA 


Committees  before  final  action  is  taken 
on  the  proposals. 

ADDRESSES:  The  1994  Fall  Technical 
Committee  Reports  are  available  from 
NFPA,  Publications  Department,  1 
Batterymarch  Park,  P.O.  Box  9101. 
Quincy.  Massachusetts  02269-9101. 
Comments  on  the  reports  should  be 
submitted  to  Arthur  E.  Cote,  P.E., 
Secretary,  Standards  Council,  NFPA.  1 
Batterymarch  Park,  P.O.  Box  9101. 
Quincy,  Massachusetts  02269-^101. 
FOR  FURTHER  INFORMATXM  CONTACT: 
Arthur  E.  Cote.  P.E..  Secretary, 
Standards  Council,  at  above  address, 
(617) 770-3000. 

SUPPLEMENTARY  INFORMATION: 

Background 

Standards  developed  by  the  technical 
committees  of  the  National  Fire 
Protection  Association  (NFPA)  have 
been  used  by  various  Federal  Agencies 
as  the  basis  for  Federal  regulations 
concerning  fire  safet>'.  The  NFPA 
standards  are  known  collectively  as  the 
National  Fire  Codes.  Often,  the  Office  of 
the  Federal  Register  approves  the 
incorporation  by  reference  of  these 
standuds  under  5  U.S.C.  552(a)  and  1 
CFR  part  51. 

Revisions  of  existing  standards  and 
adoption  of  new  standards  are  reported 
by  the  technical  committees  at  the 
NFPA's  Fall  Meeting  in  November  or  at 
the  Annual  Meeting  in  May  each  year. 
The  NFPA  invites  public  comment  on 
its  Technical  Cornmittee  Reports. 


Request  for  Comments 

Interested  persons  may  participate  in 
these  revisions  by  submitting  written 
data,  views,  or  arguments  to  Arthur  E. 
Cote,  P.E..  Secretary.  Standards  Council. 
NFPA  1  Batterymarch  Park.  P.O.  Box 
9101.  Quincy,  Massachusetts  02269- 
9101.  Commenters  may  use  the  forms 
provided  for  comments  in  the  Technical 
Committee  Reports.  Each  person 
submitting  a  comment  should  include 
his  or  her  name  and  address,  identify 
the  notice,  and  give  reasons  for  any  ; 
recommendations.  Comments  received 
on  or  before  April  8. 1994.  will  be 
considered  by  the  NFPA  before  final 
action  is  taken  on  the  proposals. 

Copies  of  all  written  comments 
received  and  the  disposition  of  those 
comments  by  the  NFPA  committees  will 
be  publisheij  as  the  Technical 
Committee  Documentation  by 
September  23, 1994.  prior  to  the  Fall 
Meeting. 

A  copy  of  the  Technical  Committee 
Documentation  will  be  sent 
automatically  to  each  commenter. 
Action  on  the  Technical  Committee 
Reports  (adoption  or  rejection)  will  be 
taken  at  the  Fall  Meeting,  November  14- 
16, 1994  in  Toronto,  Ontario.  Canada  by 
NFPA  members. 

Dated:  November  24, 1»»3. 
Samuel  Kramer. 
Associate  Director 
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1994  Fall  Meeting— Technical  Committee  Reports 

[P=Partial  revision;  W=Withdrawal;  RsReconfirmatkxi;  N=New;  C=Complet8  Revtsionl 


Doc  No. 


NFPA  13E 
NFPA  16 
NFPA  25 
NFPA  35 
NFPA  58 
NFPA  59 
NFPA  61 

NFPA  70E 
NFPA  91 
NFPA  101M 
NFPA  102 
NFPA  122 
NFPA  123 
NFPA  124 
NFPA  231 
NFPA  231 C 
NFPA  251 
NFPA  252 
NFPA  255 
NFPA  257 
NFPA  318 
NFPA  550 
NFPA  701 
NFPA  801 
NFPA  907 
NFPA  921 
NFPA  1124 
NFPA  1125 
NFPA  1410 
NFPA  1906 


Trtle 


Fire  Department  Operations  in  Properties  Protected  by  Sprinkler  and  Standpipe  Systems  

Installation  of  Deluge  Foam-Water  Sprinkler  and  Foam-Water  Spray  Systems 

Water-Based  Fire  Protectton  Systems 

Manufacture  of  Organic  Coatings  

Storage  and  Handling  of  Liquefied  Petroleum  Gases  

Uquefied  Petroleum  Gases  at  Utility  Gas  Plants •/■:;,:,;";^:"j;"';;coA"c'io  ■mcda 

Fire  and  Dust  Explosions  in  Agncuttural  and  Food  Product  Facilities  (Compilation  of  NFPA  61  A,  NFPA  61 B.  NFPA 
61C,  andNFPA6lD). 

Electrical  Safety  Requirements  for  Emptoyee  Workplaces 

Exhaust  Systems  for  Air  Conveying  of  Materials  

Alternative  Approaches  to  Life  Safety 

Assembly  Seating.  Tents,  and  Membrane  Stmctures  — •■ ••■•■•••• 

Flammable  and  Combustible  Liquids  Within  Underground  Metal  and  Nonmetal  Mines  (Other  than  Coal)  

Underground  Bituminous  Coal  Mines  • 

Diesel  Fuel  and  Diesel  Equipnrient  In  Underground  Mines 

General  Storage • 

Rack  Storage  of  Materials 

Fire  Tests  of  BuikJing  Constaiction  and  Materials 

Fire  Tests  of  Door  Assemblies 

Surface  Burning  Characteristics  of  BuiWIng  Materials 

Fire  Tests  of  Window  Assemblies 

Protection  of  Cleanrooms 

Fire  Safety  Concepts  Tree ~ 

Fire  Tests  for  Flame- Resistant  Textiles  and  Films 

Facilities  Handling  Radioactive  Matenals  

Electncal  Fire  Causes  (Fonnerty  NFPA  907M)  

Fire  and  Exptos«on  Investigations  

Manufacture,  Transportation,  and  Storage  of  Fireworks  

Manufacture  of  Model  Rocket  Motors 

Initial  Fire  Attack • 

Wildland  Fire  Apparatus ,...^^^^^^^^^^^^^^^^^^^^^^»^^ 


Action 


C 
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P 
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(FR  Doc.  93-29558  Filed  12-2-93;  8:45  am) 

BILUNG  CODE  3610-13-M 


National  Oceanic  and  Atmospheric 
Administration 

p.D.  112693D] 

New  England  Fishery  Management 
Council;  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  New  England  Fishery 
Management  Council  (Council)  will 
hold  a  two-day  public  meeting  on 
December  8-9, 1993.  at  the  King's  Grant 
Inn,  Route  128  at  Trask  Lane.  Danvers, 
MA;  telephone:  (508)  774-6800.  The 
meeting  will  begin  at  10:00  a.m.  on 
December  8  and  at  8:30  a.m.  on 
December  9. 

On  December  8,  the  meeting  will 
begin  with  a  review  by  the  Lobster 
Oversight  Committee  of  the  public's 
response  to  measures  proposed  for 
Amendment  #5  to  the  American  Lobster 
Fishery  Management  Plan.  A  final 
decision  on  the  content  of  the 
amendment  is  expected.  During  the 


afternoon  session,  the  Marine  Mammal 
Committee  will  report  on  the  use  of 
time/area  closures  to  reduce  the  bycatch 
of  harbor  porpoise  in  the  Gulf  of  Maine. 
At  3:30  p.m..  the  Council  will  convene 
a  public  hearing  on  a  mesh  exemption 
for  winter  flounder  in  state  waters.  If  a 
decision  is  reached,  the  measure  will  be 
resubmitted  as  part  of  Amendment  #5  to 
the  Northeast  Multispecies  Plan.  NMFS 
will  discuss  its  recommendation  for 
prohibiting  the  landing  or  possession  of 
haddock.  The  Groundfish  Committee 
will  discuss  management  measures  for 
the  whiting  fishery  and  review  the 
status  of  Amendment  #5  which  is 
currently  undergoing  NMFS  review. 

On  December  9.  the  meeting  will 
begin  with  reports  from  the  Council 
Chairman,  the  Council  Executive 
Director,  the  NMFS  Regional  Director. 
Northeast  Fisheries  Center  liaison,  Mid- 
Atlantic  Fishery  Management  Council 
-  liaison,  and  representatives  from  the 
Coast  Guard.  Fish  and  Wildlife  Service 
and  the  Atlantic  States  Marine  Fisheries 
Commission.  The  Regional  Director  will 
include  a  report  on  the  development  of 
a  new  NMFS  data  collection  program. 

At  9:30  a.m.,  NMFS  v«ll  hold  a  public 
hearing  on  the  temporary  adjustment  of 
the  meat  count  and  shell  height 
standards  for  Atlantic  Sea  Scallops.  The 


Council  will  also  submit  its 
recommendation  at  that  time.  The  Large 
Pelagics  Committee  chairman  will 
report  on  the  International  Commission 
for  the  Conservation  of  Atlantic  Tunas 
meeting  in  Madrid.  Finally,  the  Council 
will  discuss  management  issues  as  they 
relate  to  Canadian  fisheries 
management.  Any  other  outstanding 
business  will  be  addressed  before  the 
meeting  adjourns  on  December  9. 

FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  G.  Marshall.  Executive  Director. 
New  England  Fishery  Management 
Council.  5  Broadway,  Saugus,  MA 
01906;  telephone:  (617)  231-0422. 

Dated:  November  29, 1993. 
David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
IFR  Doc.  93-29601  Filed  12-2-93;  8:45  am] 
BILUNG  CODE  3S10-22-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  Procurement  List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  commodities  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
EFFECTIVE  DATE:  January  3, 1994. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Dav.s  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On 
September  24,  October  8  and  15, 1993, 
the  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled  published  notices  (58  FR 
49981,  52478  and  53503)  of  proposed 
additions  to  the  Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
quahfied  nonprofit  agencies  to  provide 
the  commodities  and  services,  fair 
market  price,  and  impact  of  the 
additions  on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  commodities  and 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodities  and  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accompUsh 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List. 


Accordingly,  the  following 
commodities  and  services  are  hereby 
added  to  the  Procurement  List: 

Commodities 

Brush,  Sanitary 

7920-00-141-5450 
Slacks,  Woman's  8410-01-277-0621  thru 
-0661 

Services 

Janitorial/Custodial,  185tti  Air  National 

Guard  Base.  Sioux  Gateway  Airport, 

Sioux  City,  Iowa 
Janitorial/Custodial,  Air  Force  Inspection  and 

Safety  Agency,  Building  24499,  Kirtland 

Air  Force  Base,  New  Mexico 
Janitorial/Custodial,  Naval  Hospital  and 

Building  15,  Marine  Corps  Base,  Camp 

Lejeune,  North  Carolina 
Janitorial/Custodial,  U.S.  Anny  Reserve 

Center,  10031  E.  Northwest  Highway, 

Dallas,  Texas 
Janitorial/Grounds  Maintenance  for  the 

following  locations;  U.S.  Army  Reserve 

Center  #1,  2010  Harry  Wurzbach 

Highway,  San  Antonio,  Texas 
U.S.  Army  Reserve  Center  #2, 432  Boswell 

Street,  San  Antonio,  Texas 
U.S.  Army  Reserve  Center  #3,  600  Callaghan  . 

Road,  San  Antonio,  Texas 
U.S.  Army  Reserve  Center  #4  (janitorial  only), 

1920  Harry  Wurzbach  Highway,  San 

Antonio,  Texas 
U.S.  Army  Reserve  Center  #5.  5  Arvin  Oaks, 

1505  Harry  Wurzbach  Highway,  San 

Antonio,  Texas 
U.S.  Army  Reserve  Facility,  MICTF,  Building 

6120,  Camp  Bullis,  Texas 
Mailroom  Operation,  Federal  Highway 

Administration,  555  Zang  Street,  Denver, 

Colorado 
Mailroom  Operation,  U.S.  Army  Corps  of 

Engineers,  Norfolk  District,  803  Front 

Street,  Norfolk.  Virginia  " 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  efiective 
date  of  this  addition  or  options 
exercised  under  those  contracts. 
Beverly  L.  Nfilkman. 
Executive  Director. 
[FR  Doc.  93-29568  Filed  12-2-93;  8:45  am) 

BILUNG  CODE  6820-3»-P 


Procurement  List  Proposed  Addition 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  BUnd  or  Severely 

Disabled. 

ACTION:  Proposed  Addition  to 

Procurement  List. 

SUMMARY:  The  Committee  has  received  a 
proposal  to  add  to  the  Procurement  List 
a  service  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  January  3,  1994. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3.  Suite  403, 


17*35  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
action. 

If  the  Committee  approves  the 
proposed  addition,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  serviceJisted  below  from 
nonprofit  agencies  eitiploying  persons 
who  are  blind  or  have  other  severe 
disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
service  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  the  current 
contractors  for  the  service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
service  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accompHsh 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46  -  48c)  in 
connection  with  the  service  proposed 
for  addition  to  the  Procurement  List. 

Comments  on  tbis  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

It  is  proposed  to  add  the  following 
service  to  the  Procurement  List  for 
performance  by  the  nonprofit  agency 
listed: 

Service 

Janitorial/Mechanical  Maintenance,  Federal 
Building,  26  N.  MacDonald  Street,  Mesa, 
Arizona 

Nonprofit  Agency:  Goodwill  Industries  of 
Central  Arizona,  Inc.,  Phoenix,  Arizona 

Beverly  L.  Milkman, 

Executive  Director. 

[FR  Doc.  93-29569  Filed  12-2-93;  8:45  ami 
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DBfARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Ballistic  Missile  Defense  Advisory 
Committee;  Meeting 

ACTION:  Notice  of  advisory  committee 
meeting.  


accordingly  these  meetings  will  be 
closed  to  the  public. 

Dated:  Novemlwr  30. 1993. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  93-29602  Filed  12-2-93;  8:45  am) 

BILUNO  CODE  5O0O-O4-M 


SUMMARY:  The  Ballistic  Missile  Defense. 
(BMD)  Advisory  Ckimmittee  will  meet  in 
closed  session  in  Washington,  DC,  on 
December  15  and  16.  1993. 

The  mission  of  the  BMD  Advisory 
Committee  is  to  advise  the  Secretary  of 
Defense  and  Deputy  Secretary  of 
Defense  through  the  USD{A)  on  all 
matters  relating  to  balUstic  missile 
defense  acquisition,  system 
development,  and  technology. 

In  accordance  with  section  10(d).  as 
amended  (5)  U.S.C.  app  U,  (1982).  it  has 
been  determined  that  this  BMD 
Advisory  Committee  meeting  concerns 
matters  Usted  in  5  U.S.C.  552(c)(1) 
(1982),  and  that  accordingly  this 
meeting  will  be  closed  to  the  public. 

Dated:  November  29. 1993. 
Linda  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
IFR  Doc.  93-29549  Filed  12-2  -93.  845  am] 

BIUJNQ  CODE  SO0O-O«-M 


Defense  Science  Board  Tasit  Force  on 
Readiness 

ACTION:  Notice  of  advisory  committee 
meeting. 


summary:  The  Defense  Science  Board 
Task  Force  on  Readiness  will  meet  in 
closed  session  on  December  6, 1993  at 
the  Pentagon.  Arlington,  Virginia,  and 
on  December  20, 1993  at  the  Norfolk 
Naval  Base.  Norfolk,  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  (Acquisition)  on  scientific  and 
technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense.  At  these  meetings  the  Task 
Force  will  provide  advice, 
recommendations,  and  supporting 
rationale  on  the  components  of  a 
Readiness  Early  Warning  System  to 
insure  that  our  forces  do  not  become 
"hollow,"  and,  where  deficiencies  may 
begin  to  emerge,  to  suggest  corrective 
actions. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  No.  92-463,  as  amended  (5 
U.S.C.  App.  n,  (1988)),  it  has  been 
determined  that  these  DSB  Task  Force 
meetings,  concern  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1988).  and  that 


Dated:  Novemlw  30. 1993. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  93-29603  Filed  12-2-93;  8:45  am) 
BiLUNG  CODE  5000-04-M 


Public  Information  Collection 
Requirement  Submitted  to  0MB  for 
Review 

action:  Notice. 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C, 
Chapter  35). 

Title,  applicable  forms,  and  OMB 
control  number:  Qvil  Aircraft  Landing 
Permit  System;  DD  Forms  2400.  2401. 
and  2402;  OMB  Control  Number  0,701- 
0050. 

Type  of  request:  Reinstatement. 
Number  of  respondents:  6,000. 
Responses  per  respondent:  1. 
Annual  responses:  6,000. 
Average  burden  per  response:  30 
minutes. 
Annual  burden  hours:  3.000. 
Needs  and  uses:  The  information 
collected  hereby  is  provided  by  civil 
aircraft  operators  in  applying  for 
landing  rights  at  miUtary  airfields.  It 
includes  aircraft  data,  justification  for 
use,  and  insurance  coverage,  and  serves 
as  the  b>asis  for  approval/disapproval 
determinations  by  the  responsible 
mihtary  department.  This  information  is 
also  used  to  advise  installation 
commanders  of  approved  users  and  the 
purpose  of  use. 

Affected  public:  Individuals  or 
households;  businesses  or  other  for- 
profit;  Federal  agencies  or  employees; 
non-profit  institutions;  and  small 
businesses  or  organizations. 
Frequency:  On  occasion. 
Respondent's  obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  desk  officer:  Mr.  Edward  C 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Weiss  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD,  room 
3235.  New  Executive  Office  Building. 
Washington,  DC  20503. 

DOD  clearance  officer:  Mr.  William  P. 
Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce.  WHS/DIOR.  1215 
Jefferson  Davis  Highway,  suite  1204, 
ArUngton,  VA  22202-4302, 


Department  of  tlie  Navy 

Naval  Research  Advisory  Committee; 
Partially  Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2),  notice  is  hereby  given 
that  the  Naval  Research  Advisory 
Committee  will  meet  on  December  1, 
1993.  The  meeting  will  be  held  at  the 
Office  of  Naval  Research.  800  North 
Quincy  Street,  Arlington.  Virginia.  The 
meeting  will  commence  at  8  a.m.  and 
terminate  at  4  p.m.  on  December  1. 
1993.  This  session  from  2  p.m.  to  2:45 
p.m.,  will  be  open  to  the  public.  The 
remaining  sessions  of  the  meeting  will 
be  closed  to  the  public. 

The  purpose  of  the  meeting  is  to 
provide  briefings  for  the  Committee 
related  to  current  critical  issues  facing 
the  Department  of  the  Navy,  including 
the  new  perceived  threat  and  changing 
mission  requirements,  perspectives  and 
guidance  from  the  recently  appointed 
Assistant  Secretary  of  the  Navy 
(Research,  Development  and 
Acquisition),  the  status  of  ongoing 
studies,  potential  future  topics  for 
Committee  study,  a  self-assessment  of 
the  Committee's  effectiveness,  and  the 
new  emerging  threats  to  national 
security  and  NRAC  1994  study  topics. 
The  open  session  will  generally  cover 
presentations  and  discussions  on  future 
board  membership,  membership 
balance,  and  conflict  of  interest  and 
ethics  issues. 

Accordingly,  the  Secretary  of  the 
Navy  has  determined  in  writing  that  the 
pubhc  interest  requires  that  all  sessions 
of  the  meeting,  except  the  2  p.m.  to  2:45 
p.m.  session,  be  closed  to  the  public 
because  they  will  be  cpncerned  with 
matters  listed  in  section  552b(c)(l)  of 
title  5,  United  States  Code. 

This  notice  is  being  published  late 
because  of  administrative  delays  which 
constitute  and  exceptional 
circumstance,  not  allowing  Notice  to  be 
published  in  the  Federal  Register  at 
least  15  days  before  the  date  of  the 
meeting. 

For  further  information  concerning 
this  meeting  contact:  Commander 
Richard  C  Lewis.  USN.  Office  of  Naval 
Research.  800  North  Quincy  Street, 
Arlington,  VA  22217-5000,  telephone 
number:  (703)  696-4870. 
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Dated:  November  29, 1993. 
Michael  P.  Riunmel, 

LCDR.  JAGC,  USN,  Federal  Register  Uaison 
Officer. 

(FR  Doc.  93-29664  Filed  11-30-93;  4:14  pm] 

BIUJNG  COOE  M10-AE-M 


DEPARTMENT  OF  EDUCATION 

Proposed  Information  Collection 
Requests 

AGENCY:  Department  of  Education. 
action:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Director.  Information 
Resources  Management  Service,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1980. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  January 
3. 1994. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok:  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  726  Jackson 
Place  NW.,  room  3208.  New  Executive 
Office  Building.  Washington.  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Cary  Green.  Department 
of  Education.  400  Maryland  Avenue 
SW.,  room  4682.  Regional  Office 
Building  3.  Washington,  DC  20202- 
4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cary  Green  (202)  401-3200.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time.  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  pubUc 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Director  of  the 
Information  Resources  Management 
Service,  publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 


requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  foUovnng:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Frequency  of  collection;  (4) 
The  affected  public;  (5)  Reporting 
burden;  and/or  (6)  Recordkeeping 
burden;  and  (7)  Abstract.  OMB  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Cary  Green  at  the  address 
specified  above. 

Dated:  November  29, 1993. 
Caiy  Green, 

Director.  Information  Resources  Management 
Service. 

Office  of  the  Under  Secretary 

Type  of  Review:  New 

Title:  Adult  Education  Funds  Allocation 
Study 

Frequency:  One  time 

Affected  Public:  State  or  local 
governments 

Reporting-Burden:  Responses:  50; 
Burden  Hours:  139 

Recordkeeping  Burden:  Recordkeepers: 
0;  Burden  Hours:  0 

Abstract:  This  study  will  interview  state 
directors  of  adult  education  in  the  50 
states  to  reveal  policies  and  criteria 
used  to  distribute  Adult  Education 
Act  Basic  grants  and  State  adult 
education  funds.  The  Department  will 
use  the  information  to  better 
understand  the  diversity  of  the  States' 
methods  and  approaches  to  Adult 
Education  funds  allocation,  the  actual 
patterns  of  grant  money  distribution 
from  the  States  to  their  local  providers 
of  adult  literacy  services,  and  the 
relationship  between  the  allocations 
of  Adult  Education  funds  and  the 
need  for  such  services. 

[FR  Doc.  93-29627  Filed  12-2-93;  8:45  am] 

BILUNO  COOE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Invitation  for  Proposals  Designed  To 
Support  Federal  Agencies  and 
Commercial  Interests  in  Meeting 
Special  Power  and  Propulsion  Needs 
for  Future  Space  Missions 

AGENCY:  Department  of  Energy  (DOE). 
ACTION:  Notice  of  program  interest 
(NOPI). 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE)  is  interested  in  obtaining 
unsolicited  proposals  under  10  CFR 
600.15  for  the  potential  award  of  grants 
or  cooperative  agreements  to  fund 
research  and  development  studies  of 
nuclear  power  and  propulsion 
technologies  for  use  in  space.  In 


addition  to  DOE  participation. 
appUcants  which  propose  projects  in 
response  to  this  notice  are  encouraged 
to  involve  other  partners,  e.g.  private  or 
non-profit  sector  parties,  federal,  state, 
or  local  governments. 
DATES:  This  notice  is  effective  on  the 
date  of  issue,  and  the  notice  will  remain 
effective  until  February  1, 1994. 
Applications  may  he  submitted  at  any 
time  prior  to  February  1, 1994.  DOE  >vill 
begin  an  objective  merit  review  of 
received  applications  February  2, 1994, 
and  plans  to  announce  awards,  if  any, 
on  or  about  June  1. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  technical  or  programmatic 
information,  should^  directed  to:  Mr. 
Wade  P.  Carroll.  Department  of  Energy. 
Space  Reactor  Power  Systems  Division. 
NE-52  (GTN).  Washington.  DC  20585 
(301) 903-3321. 

Proposals  (original  plus  five  (5) 
copies),  citing  this  NOPI.  should  be 
directed  to:  Mr.  George  Cooperider. 
Department  of  Energy.  Office  of 
Procurement  Assistance  and  Program 
Management,  HR-522.2.  Washington, 
DC  20585,  (202)  586-4920. 
SUPPLEMENTARY  INFORMATION: 

I.  Purpose 

II.  Objective  Merit  Review 

III.  Proposal  Format 

IV.  Evaluation  Criteria 

V.  Awards 

I.  Purpose 

DOE  desires  to  fund  research  and 
development  studies  directed  at:  (1) 
Identifying  innovative  approaches  using 
nuclear  reactor  power  and  propulsion 
systems  for  potential  future  NASA. 
EXDD.  and  commercial  space  activities; 
(2)  developing  innovative,  key 
technologies  in  support  of  these 
approaches;  and  (3)  establishing  a 
repository  of  technical  information  to 
support  our  Nation's  space  programs  in 
the  next  century.  The  following  broad 
research  areas  are  those  in  which  DOE 
is  interested  in  receiving  proposals  to 
conduct  studies:      ^ 

(1)  Space  nuclear  reactor  power  or 
propulsion  systems  for  either  earth 
orbit,  deep  space  exploration,  or 
extraterrestrial  surface  applications. 

(2)  Space  nuclear  reactor  systems 
which  provide  both  power  and 
propulsion  capabilities  (Bimodal  Space 
Reactor  Systems). 

(3)  High  temperature  fuel  technologies 
for  space  nuclear  thermal  rockets. 

(4)  Power  conversion  technologies  for 
space  nuclear  reactor  systems  providing 
long  lifetime  with  a  low  system  mass. 

(5)  Safe  and  environmentally 
compliant  space  nuclear  thermal 
propulsion  ground  test  facilities  with 
cost  effective  effluent  treatment  systems. 
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(6)  Potential  nuclear  safety  functional 
requirements  as  related  to  potential 
space  missions. 

Applicants  should  consult  the  DOE 
programmatic  information  contact  listed 
above  prior  to  developing  and 
submitting  proposals  in  areas  outside 
the  enumerated  categories  above. 

II.  Objective  Merit  Review 

The  following  objective  merit  review 
process  will  be  applied  to  evaluating 
proposals  for  financial  assistance  under 
this  NOPI.  The  purpose  of  the  review  is 
to  provide  analysis  on  the  merits  of 
proposals  to  the  Selection  Official.  The 
Selection  Official  is  the  Office  of 
Nuclear  Energy  (NE)  Director  of  the 
Office  of  Space  and  Defense  Power 
Systems  {NE-50).  NE-50  has  assigned 
the  Director  of  the  Space  Reactor  Power 
Systems  Division  (NE-52)  to  coordinate 
the  efforts  under  this  NOPI. 

All  proposals  will  be  treated  in 
accordance  with  10  CFR  600.19  and  the 
guidelines  of  DOE  Order  4210.4A. 
Everyone  involved  in  the  merit  review 
must  comply  with  the  requirements  of 
10  CFR  1010.101(a)  and  1010.302(a)(1) 
concerning  conflict  of  interest. 
Individuals  who  cannot  meet  these 
requirements  with  regard  to  a  particular 
proposal  may  not  review,  discuss,  or  in 
any  way  be  involved  in  the  evaluation 
of  the  proposal  in  which  they  have  a 
conflict  of  interest.  In  addition, 
technical  reviewers  will  exclude  anyone 
who,  on  behalf  of  the  Federal 
Government,  performs  any  of  the 
following  functions: 

a.  Providing  substantial  technical 
assistance  to  the  applicant. 

b.  Approving/disapproving  or  having 
any  decision-making  role  regarding  the 
application. 

c.  Serving  as  the  project  raanagerpr 
otherwise  monitoring,  auditing,  or 
evaluating  the  recipient's  performance. 

d.  Exercising  line  authority  over 
anyone  ineligible  to  serve  as  a  reviewer 
because  of  the  above  stated  limitations. 

Evaluation  Process:  NE-50  will  assign 
a  Project  Officer  to  each  proposal;  a 
Project  Officer  may  oversee  more  than 
one  proposal  at  any  given  time.  The 
Project  Officer  has  the  responsibiUty  to 
conduct  the  preliminary  screening 
review  against  the  preliminary 
screening  standards  listed  in  Section  IV, 
Evaluation  Criteria.  Applications 
meeting  the  preliminary  screening 
standards  will  be  subjected  to  a 
technical  review.  If  the  proposal  does 
not  meet  all  the  preliminary  screening 
standards,  it  will  not  be  given  a  detailed 
technical  review.  The  results  of  this 
preliminary  screening  review  will  be 
documented  and  reported  to  the 
Selection  Official  and  the  proposer 


within  30-calendar  days  after  the 
objective  merit  review  begins. 

If  a  decision  is  made  to  continue  with 
a  technical  review  of  the  proposal,  the 
Project  Officer  will  select  a  technical 
review  group  made  up  of  three  (3) 
individuals.  These  individuals  will  be 
selected  based  on  their  expertise  and 
professional  qualifications  as  related  to 
the  proposed  work,  and  may  be  Federal 
or  non-Federal  experts.  The  technical 
reviewers  wall  independently  review 
applications  against  the  technical 
evaluation  criteria  Usted  in  Section  IV, 
Evaluation  Criteria,  and  will 
individually  present  written  (point 
scores — see  Section  IV,  Evaluation 
Criteria)  results  of  their  reviews  to  the 
Project  Officer.  The  technical  reviewers 
will  not  meet  to  review  and  present  a 
general  recommendation,  but  may  be 
called  together  by  the  Project  Officer  to 
receive  materials,  review  issues,  or 
share  information.  No  attempt  will  be 
made  to  achieve  a  group  consensus.  The 
Project  Officer  will  summarize  the 
results  of  the  technical  review  and 
recommend  to  the  Selection  Official 
whether  the  proposal  should  be 
accepted  or  rejected.  The  Project  Officer 
will  document  the  justification  for 
either  acceptance  or  rejection  of  the 
proposal  in  a  Justification  for 
Acceptance  or  Rejection  Report.  Once 
NE-50  approves  the  Justification  for 
Acceptance  or  Rejection  Report,  the 
Project  Officers  are  then  responsible  for 
preparing  either  the  rejection  letters  or 
the  necessary  Proc\irement  Request 
documents. 

m.  Proposal  Format 

The  proposal  must  consist  of  two 
sections,  technical  and  cost. 

Technical  Proposals  will  be  no  more 
than  35-pages  in  length;  resumes  of  key 
personnel  involved  should  be  submitted 
as  an  appendix  and  will  not  be 
considered  part  of  the  technical 
proposal  35-page  limit.  It  is  left  to  the 
proposer  to  determine  how  best  to  use 
the  35-pages;  however  the  technical 
proposal  should  be  divided  into  the 
following  four  sections: 

Section  1 — Executive  Summary 
Section  2— Proposal 

This  section  will  provide  the  detailed 
technical  explanation  of  the  proposed 
activities.  The  activities  should  be 
'  addressed  with  respect  to  the 
preliminary  screening  standards  and 
'  technical  evaluation  criteria  listed  in 
Section  FV,  Evaluation  Criteria. 

Section  3— Statement  of  Work 

A  statement  of  work  is  to  be  supplied 
that  discusses  the  specific  tasks  to  be 
carried  out  to  achieve  the  goals  stated  in 


Section  2  above,  including  a  schedule  of 
significant  events  and  measurable 
milestones. 

Section  4— Selection  Criteria  Index 

An  index  must  be  provided  showing 
the  pages  on  which  each  of  the  selection 
criteria  are  addressed. 
Appendix  A— Key  Personnel  Resumes 
Resumes  should  be  succinct,  and 
clearly  illustrate  how  the  individuals 
technical  background  and  experience 
are  related  achieving  the  proposals 
objectives. 

Cost  Proposals  will  have  no  page  limit 
or  page  layout  requirement.  However, 
the  cost  proposal  must  include  a 
summary  breakdown  of  all  costs,  and 
give  a  detailed  breakdown  of  costs  on  a 
task-by-task  basis  for  each  task 
appearing  in  the  Statement  of  Work.  In 
addition,  any  expectation  concerning 
cost  sharing  shall  be  clearly  stated. 
While  cost  sharing  is  encouraged,  it 
shall  not  be  considered  in  the  selection 
process  and  shall  be  considered  only  at 
the  time  the  award  is  negotiated. 

IV.  Evaluation  Criteria 

DOE  will  select  proposals  based  on 
the  preliminary  screening  standards  and 
technical  evaluation  criteria,  which 
represent  a  unique  or  innovative  idea, 
method,  or  approach.  These  criteria  are 
based  on  the  criteria  set  forth  in  10  CFR 

600.14. 

Preliminary  Screening  Standards.  A 
preliminary  screening  review  will  be 
conducted  by  the  Project  Officer  to 
assure  the  following  standards  are  met 
before  conducting  a  technical  review: 

1.  Relevance.  Proposals  must  be 
relevant  to  the  areas  of  interest  listed  in 
Section  I  of  this  NOPI. 

2.  Technical/Scientific  Content  and 
Merit.  Proposals  must  contain  sufficient 
detail  for  a  merit  review  to  be 
performed. 

3.  No  Unnecessary  Duplications  or 
Overlap.  Proposals  must  not  request  to 
perform  research  already  completed  or 
currently  being  supported  by  DOE  or 
other  Federal  agencies. 

Technical  Evaluation  Criteria.  The 
technical  reviewers  wnll  evaluate 
proposals  against  the  following 
technical  evaluation  criteria. 

1.  The  proposal's  overall  merit  in 
relation  to  the  development  of  space 
nuclear  reactor  power  and  propulsion 
system  technologies  in  terms  of: 

(a)  Innovation— technical  quality  of 
,  the  proposed  activity,  including 

uniqueness  with  regard  to  the  state-of- 
the-art  and  industry  practice. 

(b)  Knowledge  ottbe  state-of-the-art- 
demonstrated  by  an  understanding  of 
current  space  reactor  development 
efforts. 


(c)  Impact  on  the  U.S.  civil  and 
defense  capabilities  in  space,  such  as: 
an  increase  in  affordability;  j  reduction 
of  health,  safety  and  environmental 
hazards;  enhancement  of  the  U.S. 
industrial  base,  and  the  creation  of  new 
firms  and/or  long-term,  high  quafity 
jobs. 

2.  The  proposal's  probability  of 
success  in  meeting  its  stated  goal  in 
terms  of: 

(a)  Feasibility — clarity  of  technical 
Qbjective(s),  and  quality  and  coherence 
of  the  technical  plan  to  achieve 
technical  objective.  High  risk  objectives 
are  acceptable  where  it  is  justified  by 
high  potential  payoff  and  the 
management  proposal  clearly  addresses 
an  approach  for  the  mitigation  of  the 
risks. 

(b)  Means — assessment  of  the 
adequacy  of  the  quality,  quantity  and 
appropriateness  of  the  resources  the 
proposer  is  planning  to  employ  on  the 
project,  and  evidence  of  successful 
performance  on  similar  projects  in  the 
past. 

3.  Personnel. 

The  qualifications  of  the  proposed  key 
personnel  to  carry  out  the  proposed 
project  in  terms  of  the  quality  and 
appropriateness  of  the  technical  staff  to 
be  employed  on  the  proposed  project. 

4.  The  appropriateness  of  the  faciUties 
and  techniques  available  to  the 
applicant. 

Proposal  will  be  evaluated  on  the 
need  for  facilities,  equipment,  design 
and  manufacturing  tools;  need  for 
technical,  financial,  and  administrative 
resources;  and  the  plan  for  ensuring  the 
protection  of  intellectual  property. 

The  technical  evaluation  criteria  will 
be  point  scored,  and  have  been  listed  in 
order  of  descending  importance.  In 
addition,  the  subcriteria  Usted  in 
Criteria  1  and  2  have  been  listed  in 
order  of  descending  importance. 
Subcriteria  1(a)  and  2(a)  are  of  equal 
importance;  subcriterion  1(b)  criterion  3 
are  of  equal  importance;  and  subcriteria 
1(c).  2(b).  and  criterion  4  are  of  equal 
importance. 

Cost  Criteria:  The  cost  proposal  will 
not  be  point  scored.  The  proposed  costs 
will  be  evaluated  to  determine  whether 
they  are  consistent  with  proposed 
objectives,  and  the  probable  cost  to  the 
Government.  Included  in  this  evaluation 
will  be  the  consideration  of  the 
reasonableness  of  any  proposed  fees. 
Cost  sharing  shall  not  be  considered  in 
the  selection  process  and  shall  be 
considered  only  at  the  time  the  award 
is  negotiated. 

V.  Awards 

Approximately  three  to  four  million 
dollars  may  be  available  in  FY  1994  for 


projects.  If  sufficient  acceptable 
applications  are  received,  funding  may 
determine  the  number  of  awards. 
Awards,  if  any,  will  be  determined 
through  evaluation  of  applications 
received  against  the  evaluation  criteria, 
and  the  availability  of  funds.  Awards, 
either  grants  or  cooperative  agreements, 
will  be  made  to  technically  acceptable 
appUcants.  Any  awards  will  be  on  a 
schedule  to  be  agreed  to  by  DOE  and  the 
awardee.  Budget  and  proiect  periods 
may  be  negotiated  to  fit  tne  needs  of 
particular  projects.  DOE  reserves  the 
right  to  support  or  not  support  any 
portion,  all,  or  none  of  the  proposals 
submitted. 

fssued  in  Washington,  DC.  on  November 
24, 1993. 

Daniel  A.  Dreyfus, 

Acting  Director,  Office  of  Nuclear  Energy. 
IFR  Doc.  93-29623  Filed  12-2-93;  8:45  am) 
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Media  &  Process  Technology,  Inc. 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  intent  to  grant 
exclusive  or  partially  exclusive  patent 
license. 

SimMARY:  Notice  is  hereby  given  of  an 
intent  to  grant  to  Media  and  Process 
Technology,  Inc.,  of  Pittsburgh. 
Pennsylvania,  an  exclusive  or  partially 
exclusive  license  to  practice  the 
Invention  described  in  U.S.  Patent  No. 
5.022,996,  entitled  "Method  of 
Separating  Organic  Contaminants  From 
Fluid  Feed  Streams  With 
Polyphosphazene  Membranes."  The 
invention  is  owned  by  the  United  States 
of  America,  as  represented  by  the 
Department  of  Energy  (DOE).  The 

Sroposed  license  will  be  subject  to  a 
cense  and  other  rights  retained  by  the 
U.S.  Government,  and  other  terms  and 
conditions  to  be  negotiated.  DOE 
intends  to  grant  the  license,  upon  a  final 
determination  in  accordance  with  35 
U.S.C.  209(c),  unless  within  60  days  of 
this  notice  the  Assistant  General 
Counsel  for  Intellectual  Property, 
Department  of  Energy,  Washington.  DC 
20585,  receives  in  writing  any  of  the 
following,  together  with  supporting 
documents: 

(i)  A  statement  from  any  person 
setting  forth  reasons  why  it  would  not 
be  in  the  best  interests  of  the  United 
States  to  grant  the  proposed  license;  or 
(ii)  An  application  for  a  nonexclusive 
license  to  the  invention,- in  which 
applicant  states  that  he  already  has 
brought  the  invention  to  practical 
appUcation  or  is  likely  to  bring  the 
invention  to  practical  application 
expeditiously. 


DATES:  Written  comments  or 
nonexclusive  license  applications  are  to 
be  received  at  the  address  listed  below 
no  later  than  February  1.  1994. 
ADDRESSES:  Office  of  the  Assistant 
General  Counsel  for  Intellectual 
Property,  U.S.  Department  of  Energy. 
1000  Independence  Avenue  SW.. 
Washington.  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Marchick,  Office  of  the 
Assistant  General  Counsel  for 
Intellectual  Property,  U.S.  Department 
of  Energy,  Forrestal  Building,  room  6F- 
067. 1000  Independence  Avenue,  20585: 
Telephone  (202)  586-4792. 
SUPPLEMENTARY  INFORMATION:  35  U.S.C. 
209(c)  provides  the  Department  with 
authority  to  grant  exchiSive  or  partially 
exclusive  licenses  in  Department-owned 
inventions,  where  a  determination  can 
be  made,  among  other  things,  that  the 
desired  practical  application  of  the 
invention  has  not  been  achieved,  or  is 
not  likely  expeditiously  to  be  achieved, 
under  a  nonexclusive  license.  The 
statute  and  implementing  regulations 
(37  CFR  404)  require  that  the  necessary 
determinations  be  made  after  public 
notice  and  opportunity  for  filing  written 
objections. 

Media  and  Process  Technology.  Inc., 
of  Pittsburgh,  Pennsylvania,  has  applied 
for  an  exclusive  license  to  practice  the 
invention  embodied  in  U.S.  Patent  No. 
5,022.996,  and  has  a  plan  for 
commercialization  of  the  invention. 

The  proposed  license  will  be 
exclusive  or  partially  exclusive,  subject 
to  a  license  and  other  rights  retained  by 
the  U.S.  Government,  and  subject  to  a 
negotiated  royalty.  The  Department  will 
review  all  timely  written  responses  to 
this  notice,  and  will  grant  the  ficense  if. 
after  expiration  of  the  60-day  notice 
period,  and  after  consideration  of 
written  responses  to  this  notice,  a 
determination  is  made,  in  accordance 
with  35  U.S.C.  209(c).  that  the  license 
grant  is  in  the  public  interest. 

Issued  in  Washington.  DC.  on  November 
24. 1993. 

Robert  R.  Nordhaus. 
General  Counsel. 
[PR  Doc.  93-29625  Filed  12-2-93;  8:45  am) 

BILUNG  COOE  64SO-0V-M 


Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RS92-23-016  RS92-33-006] 

Tennessee  Gas  Pipeline  Co.,  East 
Tennessee  Natural  Gas  Co;  Petition  for 
Declaratory  Order  and  Order  on 
Continuing  Service. 

(Not  Consolidated) 
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P^re  Commlssionen:  Elizabeth  Anne 
Moler.  Chair;  Vicky  A.  Bailey,  James  J. 
Hoacker,  William  L.  Massey.  and  Donald  F. 
Santa,  Jr. 

(Issued  November  26, 1993) 

On  November  17, 1993,  Tennessee 
Gas  Pipeline  Company  (Tennessee)  and 
East  Tennessee  Natural  Gas  Company 
(East  Tennessee)  filed  a  petition  for  a 
declaratory  order  requiring  Atlanta  Gas 
Light  Company  (Atlanta)  and 
Chattanooga  Gas  Company 
(Chattanooga)  to  execute  transportation 
agreements  if  Tennessee  and  East 
Tennessee  are  to  continue  providing 
firm  transportation  service  after 
November  30. 1993. 

Background 

Atlanta  and  Chattanooga  have  been 
customers  of  Tennessee  imder  Rate 
Schedule  FT-B.  Atlanta  and 
Chattanooga  were  also  bundled  sales 
customers  of  East  Tennessee.  In  their 
respective  restructuring  proceedings, 
Tennessee  has  discontinued  Rate 
Schedule  FT-B  and  replaced  it  with 
service  under  Rate  Schedule  FT-A 
while  East  Tennessee  has  unbundled  its 
sales  service.  Atlanta  and  Chattanooga 
requested  assignment  of  East 
Tennessee's  capacity  on  Tennessee  that 
formerly  supported  the  bundled  sales 
service.  However,  Atlanta  and 
Chattanooga  have  refused  to  sign  new 
transportation  agreements  for  any  of  the 
capacity. 

East  Teimessee  and  Tennessee  state 
that  the  Conunission  should  either  issue 
an  order  requiring  Atlanta  and 
Chattanooga  to  execute  firm  service 
agreements  in  the  form  approved  by  the 
Commission  or  grant  whatever  authority 
is  necessary  for  the  pipelines  to 
abandon  the  transportation  service  to 
Atlanta  and  Chattanooga  effective 
immediately.  East  Tennessee  and 
Tennessee  allege  that  Atlanta  and 
Chattanooga,  in  demanding  that  terms 
be  added  to  the  approved  transportation 
agreement,  are  seeking  preferential 
treatment  that  the  Commission  has 
already  deemed  to  be  beyond  the  scope 
of  restructuring  and  that  might  well  be 
illegal.  East  Tennessee  and  Tennessee 
state  that  when  the  Commission  has 
approved  the  pro  forma  transportation 
agreements  of  a  pipeline  as  just  and 
reasonable  and  a  customer  refuses  to 
execute  those  agreements  without 
substantial  modifications,  the  customer 


has  rejected  the  service.  East  Tennessee 
and  Tennessee  state  that  without  such 
agreements,  die  legal  obligations  of  the 
parties  are  unclear  and  that  the 
customers  would  be  free  to  act  to  the 
detriment  of  both  the  pipeUnes  and  the 
other  customers  on  their  systems. 

East  Tennessee  and  Tennessee  state 
that  in  an  attempt  to  allow  for  resolution 
of  this  situation  they  have  volimtarily 
agreed  to  provide  continued  service 
through  November,  even  in  the  face  of 
Atlanta  and  Chattanooga's  disregard  of 
Commission  policy.  However.  East 
Tennessee  and  Tennessee  argue  they 
should  not  have  to  continue  in  this 
manner  beyond  that  time. 

Discussion 

East  Tennessee  and  Tennessee 
formally  brought  this  matter  to  the 
attention  of  the  Commission  on 
November  17. 1993.  The  Commission 
has  not  had  the  time  to  consider  the 
matter  fully,  nor  have  other  parties  had 
the  opportunity  to  comment  on  this 
filing.  Thus,  the  Commission  will  not 
make  a  final  determination  on  this  issue 
at  this  time.  However,  the  Commission 
is  concerned  that  the  matter  be 
promptly  resolved  and  that  the 
pipelines  not  be  placed  at  risk  for  an 
unreasonable  period  of  time.  Therefore, 
the  Commission  will  set  a  timetable  for 
resolution  of  this  matter. 

Any  party  wishing  to  comment  on  the 
November  17  petition  should  do  so  on 
or  prior  to  December  3. 1993.  East 
Tennessee  and  Tennessee  are  instructed 
to  continue  service  to  Atlanta  and 
Chattanooga  for  the  month  of  December 
in  the  same  manner  as  they  have 
voluntarily  provided  it  for  the  month  of 
November.  The  Commission  will  further 
act  on  this  matter  prior  to  the  end  of 
December  in  the  absence  of  a  resolution 
of  the  issue  by  the  parties  involved. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  for  a  declaratory  order  should 
on  or  prior  to  December  3, 1993,  file 
with  the  Federal  Energy  Regulatory 
Commission,  Washington,  DC  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  384.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 


appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  the  proceeding  or 
to  participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules.  Any  person  who  has  previously 
intervened  in  these  restructuring 
proceedings  does  not  need  to  intervene 
again  and  is  already  a  party  to  these 
proceedings  in  relation  to  said  petition. 
The  Commission  Orders 

(A)  Parties  wishing  to  comment  on  the 
November  17  petition  of  Tennessee  and 
East  Tennessee  must  do  so  on  or  prior 
to  December  3, 1993. 

(B)  East  Tennessee  and  Tennessee  are 
required  to  continue  to  provide  service 
for  Atlanta  and  Chattanooga  for  the 
month  of  December  in  the  same  manner 
as  service  was  provided  in  November 
1993. 

By  the  Commission. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  93-29626  Filed  12-2-93;  8.45  am) 
BOUNQ  cooe  (nr-oi-r 


Office  of  Hearings  and  Appeals 

Cases  Filed;  Week  of  October  22 
through  October  29, 1993 

During  the  Week  of  October  22 
through  October  29. 1993,  the  appeals 
and  applications  for  exception  or  other 
relief  listed  in  the  Appendix  to  this 
Notice  were  filed  with  the  Office  of 
Hearings  and  Appeals  of  the  Department 
of  Energy. 

Under  DOE  procedural  regulations,  10 
CFR  part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  DC  20585. 

Dated;  November  24, 1993. 
George  B.  Breznay. 
Director.  Office  of  Hearings  and  Appeals. 
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Ljst  of  Cases  Received  by  the  Ofrce  of  Heawnqs  and  Appeals 

[Week  of  Oct  22  through  Oct  29, 1993] 


Date 


Oct  25, 1993 


Oct  26, 1993 


Oct.  28, 1993 


Do 


Name  and  ktcatlon  of  applicant 


TexacQ^^cone  Texaeo,  Greensboro,  NC 


Professional    Sen/tees    Unlimltad,    Ta- 
coma.WA. 


Carson  Petroleum  Company,  Wheeling, 
WV. 


Jon  Berg,  Alexandria,  Virginia 


Case  No. 


RR321-137 


LFA-0328 


LEE-0(»5 


LFA-0330 


Type  of  submisaktn 


Re(|uest  for  modification/Rescission  In  the  Texaco  refund 
proceeding.  If  granted:  The  September  3,  1993  Decision 
and  Order  (Case  No.  RF321 -18938)  issued  to  Hicone 
Texaco  would  be  modified  regarding  the  firm's  application 
for  refurxl  sUxnItted  In  the  Texaco  Refund  proceeding. 

Appeal  0*  an  information  request  denial.  If  granted:  The  Sep- 
tember 16,  1993  Freedom  of  Information  Denial  Issued  by 
the  Idaho  Field  Office  would  be  rescinded  and  Profes- 
sional Services  Unlimitad  would  receive  access  to  the  unit 
pricing  of  the  unsuccessful  bidders  which  were  deleted 
from  the  information  received. 

Exception  to  the  reporting  requirements.  If  granted:  Carson 
Petroleum  Company  would  not  be  required  to  file  Fomn 
EIA-7828  "Resellers/RetaHers"  Monthly  Petroleum  Prod- 
ucts Sales  Report.  f 

Appeal  of  an  information  request  denial.  If  granted:  The  Au- 
gust 20,  1993,  Freedom  of  Infonnation  Request  Denial  Is- 
sued by  the  Inspector  General  would  be  rescinded,  and 
Jon  Berg  would  receive  access  to  any  ar>d  aH  documents 
relating  to  investigations  of  himself  and  another  Indivlduirf 
coTHlucted  by  tf>e  Inspector  General. 


Date  received 

10/22/93  thni  10/29/93 

10/22/93  thm  10/29/93 

^0/22m  Ihnj  10«9«3 

10.25W3  

10/26/93  

10^7/93  


Refund  Applications  Received 

Name  of  refund  proceeding/name  of  refund  application 

Caide  oil  refund  applications  received „_ 

Texaco  refund  applications  received  

Attantic  Richfield  applications  received „ 

Welsh  Cannal  Buk  Plant  „ 

Riverside  Unen  Supply  ....„ 

Domex,  Inc.  — — ^.. ..„. _.... 


Case  No. 


RF27a-94971  thnj  RF272-94982. 

RF321-19939  thnj  RF321-19g47. 

RF304-14668  thai  RF304-14703. 

RF346-10e. 

RC272-216. 

RF340-191. 


(FR  Doc  93-29621  Piled  12-2-93;  8:45  am] 
SaXMS  COK  MM-««-r 


issuanc*  of  Proposed  Decision  and 
Order  During  the  Weaii  of  OctotMr  25 
through  October  29, 1993 

During  the  week  of  October  25 
through  October  29, 1993.  the  proposed 
decision  and  order  summarized  below 
was  issued  by  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
with  regard  to  an  application  for 
exception. 

Under  the  procedural  regulations  that 
apply  to  exception  proceedings  (10  CFR 
part  205.  subpart  D),  any  person  who 
will  be  aggrieved  by  the  issuance  of  a 
proposed  decision  and  order  in  final 
form  may  file  a  written  notice  of 
objection  within  ten  days  of  service.  For 
purposes  of  the  procedural  regulations, 
the  date  of  service  of  notice  is  deemed 
to  be  the  date  of  publication  of  this 
Notice  or  the  date  an  aggrieved  person 
receives  actual  notice,  whichever  occurs 
first 

The  procedural  regulations  provide 
that  an  aggrieved  party  who  fails  to  file 
a  Notice  of  Objection  within  the  time 
period  specified  in  the  regulations  will 


be  deemed  to  consent  to  the  issuance  of 
the  proposed  decision  and  order  in  final 
form.  An  aggrieved  party  who  wishes  to 
contest  a  determination  made  in  a 
proposed  decision  and  order  must  also 
file  a  detailed  statement  of  (Ejections 
within  30  days  of  the  date  of  service  of 
the  proposed  decision  and  order.  In  the 
statement  of  objections,  the  aggrieved 

Earty  must  specify  each  issue  of  fact  or 
iw  that  it  intends  to  contest  in  any 
further  proceeding  involving  the 
exception  matter, 

Copies  of  the  full  text  of  this  proposed 
decision  and  order  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue  SW..  Washington,  DC  20585. 
Monday  through  Friday,  between  the 
hoiirs  of  1  p.m.  and  5  p.m..  except 
federal  holidays. 

Dated:  November  24, 1993. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 

Norm  Poole  Oil,  Inc..  Ontario,  Oregon, 
LEE-0052.  Reporting  Requirements 
Norm  Poole  Oil,  Inc.,  filed  an 
Application  for  Exception  from  the 
Energy  Information  Administration 
(EIA)  requirement  that  it  file  Form  EIA- 


782B,  the  "Reseller/Retailer's  Monthly 
Petroleimi  Product  Sales  Report."  In 
considering  this  request,  the  IX)E  found 
that  the  firm  was  not  suffering  gross 
inequity  or  serious  hardship. 
Accordingly,  on  October  28, 1993.  the 
DOE  issued  a  Proposed  Decision  and 
Order  determining  that  the  exception 
request  should  be  denied. 

(FR  Doc  93-29620  FUed  12-2-93;  8:45  am] 
BoajNQ  cooe  Mso-et-# 


Proposed  Implementation  of  Special 
Refund  Procedures 

AQBilCY:  Office  of  Hearings  and  Appeals, 
Department  of  Energy. 

ACTION:  Notice  of  proposed 
implementation  of  special  refund 
procedures. 


SUMMARY:  The  Office  of  Hearings  and 
Appeals  (OHA)  of  the  Department  of 
Energy  (DOE)  announces  the  proposed 
procedures  for  disbursement  of 
$52,093.73,  plus  accrued  interest,  in 
refined  petroleum  overcharges  obtained 
by  the  E)OE  under  the  terms  of  a 
Remedial  Order  issued  to  Sunset 
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Boulevard  Car  Wash  (Sunset)  Case  No. 
LEF-0091.  The  OHA  has  tentatively 
determined  ♦liat  the  funds  will  be 
distributed  in  accordance  with  the 
provisions  of  10  CFR  part  205.  subpart 
V  and  15  U.S.C.  4501.  the  Petroleum 
Overcharge  Distribution  and  Restitution 
Act  (PODRA). 

DATE  AND  ADDRESS:  Comments  must  be 
filed  in  duplicate  within  30  days  of 
publication  of  this  notice  in  the  Federal 
Register  and  should  be  addressed  to  the 
Office  of  Hearings  and  Appeals. 
Department  of  Energy.  lOOO' 
Independence  Avenue.  SW., 
Washington.  DC  20585.  All  comments 
should  display  a  reference  to  Case 
Number  LEF-O091. 

FOR  FURTHER  INFORMATION  CONTACT:  Kim 
L.  Hargrove.  Staff  Attorney.  Office  of 
Hearings  and  Appeals.  1000 
Independence  Avenue  SW.. 
Washington.  DC  20585,  (202)  586-2400. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  10  CFR  205.282(b). 
notice  is  hereby  given  of  the  issuance  of 
the  Proposed  Decision  and  Order  set  out 
below.  The  Proposed  Decision  sets  forth 
the  procedures  that  the  DOE  has 
tentatively  formulated  to  distribute  to 
eligible  claimants  $52,093.73.  plus 
accrued  interest,  obtained  by  the  DOE 
under  the  terms  of  a  Remedial  Order 
that  the  DOE  issued  to  Sunset  Boulevard 
Car  Wash  (Sunset)  on  October  22. 1980. 
Under  the  Remedial  Order,  Sunset  was 
found  to  have  violated  the  Federal 
petroleimi  price  and  allocation 
regulations  involving  the  sale  of  refined 
petroleum  products  between  August  1. 
1979  and  January  27. 1980  (the  audit 
period). 

The  OHA  has  proposed  to  distribute 
the  Remedial  Order  funds  in  a  two  stage 
refund  proceeding.  Purchasers  of  Simset 
refined  petroleum  products  will  have  an 
opportunity  to  submit  refund 
applications  in  the  first  stage.  Refunds 
will  be  granted  to  applicants  who 
satisfactorily  demonstrate  they  were 
injured  by  the  pricing  violations  and 
who  document  the  volume  of  refined 
petroleum  products  they  purchased 
from  Sunset  during  the  audit  period.  In 
the  event  that  money  remains  after  all 
first  stage  claims  have  been  disposed  of. 
the  remaining  funds  will  be  disbursed 
in  accordance  with  the  provisions  of  15 
U.S.C.  4501.  the  Petroleum  Overcharge 
Distribution  and  Restitution  Act  of  1986 
(PODRA). 

Any  member  of  the  public  may 
submit  written  comments  regarding  the 
proposed  refund  procedures. 
Commenting  parties  are  requested  to 
forward  two  copies  of  their  submissions 
within  30  days  of  publication  of  this 
notice  in  the  Federal  Register,  to  the 


address  set  forth  at  the  beginning  of  this 
notice.  Comments  so  received,  will  be 
made  available  for  public  inspection 
between  the  hours  of  1  p.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
hoUdays.  in  the  Public  Reference  Room 
lE-234. 1000  Independence  Avenue 
SW.,  Washington.  DC  20585. 

Dated:  November  24, 1993. 
George  B.  Breznay, 
Director.  Office  of  Hearings  and  Appeals. 

Proposed  Decision  and  Order  of  the 
Department  of  Energy 

Proposed  Implementation  of  Special 

Refund  Procedures 

Name  of  Firm:  Sunset  Boulevard  Car 

Wash 
Date  of  Filing:  July  20. 1993 
Case  Number:  LEF-0091 

On  July  20. 1993,  the  Economic 
Regulatory  Administration  of  the 
Department  of  Energy  (ERA)  filed  a 
Petition  requesting  that  the  Office  of 
Hearings  and  Appeals  (OHA)  formulate 
and  implement  Subpart  V  special 
refund  proceedings.  Under  the 
procedural  regulations  of  the  DOE, 
special  refund  proceedings  may  be 
implemented  to  refund  monies  to 
persons  injured  by  violations  of  the  DOE 
petroleum  price  regulations,  provided 
DOE  is  unable  to  readily  identify  such 
persons  or  to  ascertain  the  amount  of 
any  rehind.  10  CFR  205.280.  We  have 
considered  the  ERA's  request  to 
formulate  refund  procedures  for  the 
disbursement  of  monies  remitted  by 
Sunset  Boulevard  Car  Wash  (Sunset)  in 
connection  with  a  Remedial  Order 
(hereafter,  the  Order)  issued  by  OHA  on 
October  22, 1980,  and  have  determined 
that  such  procedures  are  appropriate. 

Under  tne  terms  of  the  Order.  Sunset 
remitted  $52,093.73  to  the  DOE  to 
remedy  pricing  violations  which 
occurrea  between  August  1. 1979  and 
January  27. 1980.  These  funds  are  being 
held  in  an  escrow  account  established 
with  the  United  States  Treasury  pending 
a  determination  of  their  proper 
distribution.  See  Memorandum  from 
George  B.  Breznay.  Director  OHA.  to 
James  T.  Campbell.  Comptroller,  on 
August  30. 1993.  Transferring  Ftmds  to 
Escrow  Accoimt.  This  Decision  sets 
forth  OHA's  tentative  plan  to  distribute 
those  funds.  The  specific  application 
requirements  appear  in  section  III  of  this 
Decision.  Because  these  procedures  are 
set  forth  in  proposed  form,  refund 
applications  should  not  be  filed  at  this 
time.  Comments  are  solicited. 

I.  Jurisdiction  and  Authority 

The  general  guidelines  that  govern 
OHA's  ability  to  formulate  and 
implement  a  plan  to  distribute  refunds 


are  set  forth  at  10  CFR  part  205.  subpart 
V.  These  procedures  apply  in  situations 
where  the  DOE  cannot  readily  identify 
the  persons  who  were  injured  as  a  result 
of  actual  or  alleged  violations  of  the 
regulations  or  ascertain  the  amount  of 
the  refund  each  person  should  receive. 
For  a  more  detailed  discussion  of 
Subpart  V  and  the  authority  of  the  OHA 
to  fashion  procedures  to  distribute 
refunds,  see  Office  of  Enforcement.  9 
DOE  ^  82.508  (1981)  and  Office  of 
Enforcement.  8  DOE  1 82.597  (1981). 

n.  Background 

The  facts  alleged  in  the  Remedial 
Order  were  undisputed.  Sunset  was  a 
"retailer"  of  motor  gasoline  as  that  term 
has  been  defined  at  10  CFR  212.31  and 
was  therefore  subject  to  the  provisions 
of  10  CFR  part  210  and  10  CFR  part  212. 
subpart  F.  The  Order  states  that  from 
August  1. 1979  to  January  27. 1980  (the 
audit  period).  Sunset  charged  prices 
higher  than  those  permitted  by  10  CFR 
212.93(a)(2);  levied  a  cents-per-gallon 
fee  for  services  associated  with  the  sale 
of  motor  gasoline  in  violation  of  10  CFR 
210.62(d)(1)  and  refused  to  make  its 
records  available  for  inspection  in 
violaUon  of  10  CFR  210.92(b). 

Sunset  was  ordered  to  reduce  its 
prices  for  motor  gasoline  by  specified 
amounts  until  a  sufficient  volume  of 
gasoline  had  been  sold  at  the  reduced 
prices  to  remedy  the  violations.'  After 
decontrol,  the  Order  was  modified  to 
require  direct  monetary  restitution  to 
the  Treasury  instead.  See  Sunset 
Boulevard  Car  Wash,  20  FERC  %  62,319 
at  63.537  (1982).  Sunset  objected.  The 
Order  has  since  been  affirmed  by  the 
Federal  Energy  Regulatory  Commission 
(FERC)  in  a  Decision  issued  on  August 
13. 1982.  Id.  It  also  has  been  upheld  by 
the  United  States  District  Court  for  the 
Central  District  of  California  in  a 
decision  dated  May  14. 1992.  Sunset's 
objections  were  finally  disposed  of  by 
the  Temporary  Emergency  Court  of 
Appeals  in  a  March  9, 1993.  decision 
affirming  the  Order. 

III.  The  Proposed  Refined  Product 
Refund  Procedures 

This  section  sets  forth  the 
considerations  that  will  be  used  to 
evaluate  applications  for  refund  payable 
from  the  monies  remitted  by  Sunset.  We 
propose  to  implement  a  two  stage 
refund  proceeding.  Purchasers  of  Sunset 
refined  jpetroleum  products  will  have  an 
opportunity  to  submit  refund 
applications  in  the  first  stage.  In  the 
event  that  money  remains  after  all  first 


Federal  Register  /  Vol.  58.  No.  231  /  Friday.  December  3,  1993  /  NoUces  63937 


stage  claims  have  been  disposed  of.  the 
remaining  funds  will  be  disbursed  in 
accordance  with  the  provisions  of  the 
Petroleum  Overcharge  Distribution  and 
Restitution  Act  of  1986  (15  U.S.C.  4501) 
(PODRA). 

Refund  applications  submitted  in  the 
Sunset  special  refund  proceeding  will 
be  evaluated  in  exactly  the  same  manner 
as  appUcations  submitted  in  other 
refined  product  proceedings.  Refunds 
will  be  granted  to  applicants  who 
satisfactorily  demonstrate  they  were 
injured  by  the  pricing  violations  and 
who  document  the  volume  of  refined 
petroleum  products  they  purchased 
from  Sunset  during  the  audit  period.  In 
order  to  permit  applicants  to  participate 
in  the  refund  proceeding  without 
incurring  inordinate  expense  and  to 
facilitate  OHA's  consideration  of  refund 
applications,  we  plan  to  adopt  certain 
presumptions  regarding  pricing 
violations  and  injury.  10  CFR 
205.282(e). 

With  regard  to  the  pricing  violations, 
we  propose  to  adopt  a  rebuttable 
presumption  that  such  violations  were 
dispersed  equally  throu^out  Sunset's 
sales  of  refined  products  during  the 
audit  period  and  that  refunds  should 
therefore  be  made  on  a  pro  rata  or 
volumetric  basis.  Under  this  volumetric 
refund  approach,  an  applicant  will  be 
eligible  to  receive  a  refund  that  is  equal 
to  the  number  of  gallons  purchased 
multiplied  by  the  per  gallon  refund 
amount,  plus  accrued  interest. 

We  are  proposing  that  the  per  gallon 
refund  amount  be  set  at  $.0434  per 
gallon.  This  figure  was  obtained  by 
dividing  the  remedial  order  funds 
available  for  distribution  by  the 
approximate  number  of  gallons  of 
refined  products  we  believe  Sunset  sold 
during  the  audit  period.2  Applicants 
believing  they  were  disproportionately 
injured  will  have  an  opportunity  to 
rebut  this  presumption  and  those  who 
succeed  in  doing  so.  will  be  eligible  to 
receive  refunds  calculated  at  a  higher 
volumetric. 

The  potential  applicants  are  likely  to 
fall  into  just  two  categories  since  Sunset 
was  a  retailer.  We  will  provide  a 
presumption  of  injxiry  for  end-users  of 
petroleum  products  whose  businesses 


•  The  Order  Imposed  no  sanctions  upon  Sunset 
for  failing  to  provide  records  pursuant  to  10  GFR 
210.92(b).  See  Remedial  Order  at  1  and  7. 


2  In  the  absence  of  precise  figures  indicating  the 
amount  of  refined  petroleum  products  Sunset  sold 
during  the  audit  period,  we  have  estimated  the 
volume  of  Sunset's  sales  using  the  best  available 
data.  Our  estimate  is  that  Sunset  sold  1,200.000 
gallons  of  refined  petroleum  product  during  the 
audit  period.  This  estimate  is  based  on  sales  of 
200,000  gallons  per  month  for  6  months.  This  figure 
will  be  used  to  calculate  the  volumetric  refund 
amount.  Should  the  claims  submitted  pursuant  to 
this  Order  indicate  that  our  sales  volume  estimate 
was  inaccurate,  it  may  be  necessary  to  reestimate 
the  volumetric. 


were  unrelated  to  the  petroleum 
industry  and  were  therefore  not  subject 
to  the  regulations  promulgated  imder 
the  Emergency  Petroleum  Allocation 
Act  of  1973  (EPAA).  15  U.S.C.  751- 
760h.  In  order  to  receive  a  refimd.  such 
applicants  wrill  only  be  required  to 
document  the  volume  of  Sunset 
products  they  purchased  during  the 
audit  period.  See  Shell.  17  DOE  at 
88,406.  Retailer  and  reseller  applicants, 
however,  will  be  reqtiired  to  submit 
detailed  evidence  of  injury.  This 
category  of  applicant  must  show  that  the 
overcharges  were  absorbed,  not  passed 
through  to  their  customers.  They 
therefore  will  be  unable  to  rely  upon 
injury  presumptions  utilized  in  many 
refined  product  refimd  cases.  Id. 

Only  claims  for  at  least  $15  in 
principal  will  be  processed.  This 
minimum  has  been  adopted  in  refined 
product  refimd  proceedings  because  the 
cost  of  processing  claims  for  refunds  of 
less  than  $15  outweighs  the  benefits  of 
restitution  in  those  instances.  See  Mobil 
Oil  Corp..  13  DOE  %  85,339  (1985). 
Using  the  volumetric  methodology,  an 
applicant  must  have  purchased  at  least 
345  gallons  of  Sunset  refined  products 
in  order  for  its  claim  to  be  considered 
in  this  proceeding. 

The  deadline  for  filing  an  Apphcation 
for  Refund  is  June  1. 1995. 

It  Is  Therefore  Ordered  That:  The 
refund  amount  remitted  to  the 
Department  of  Energy  by  Sunset 
Boulevard  Car  Wash,  pursuant  to  the 
Remedial  Order  finalized  on  October  22. 
1980,  be  distributed  in  accordance  with 
the  foregoing  Decision. 

[FR  Doc.  93-29622  Filed  12-2-93;  8:45  am] 
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Proposed  Implementation  of  Special 
Refund  Procedures 

AGENCY:  Office  of  Hearings  and  Appeals, 
Department  of  Energy. 
ACTION:  Notice  of  proposed 
implementation  of  special  refuhd 
procedures. 

SUMMARY:  The  Office  of  Hearings  and 
Appeals  (OHA)  of  the  Department  of 
Energy  (DOE)  announces  the  proposed 
procedures  for  disbursement  of 
$5,784.33,  plus  accrued  interest,  in 
alleged  refined  petroleum  product 
violation  amounts  obtained  by  the  DOE 
pursuant  to  settlements  with  Buchanan 
Shell,  Inc.  (Case  No.  LEF-0081),  Jim 
Campbell  Shell  (Case  No.  LEF-0082), 
Miles  Union  Service  (Case  No.  LEF- 
0083).  and  Elwood  Chevron  Service 
(Case  No.  LEF-0085)  (the  consenting 
firms)  reached  on  August  25. 1982. 
August  2. 1982.  April  11. 1932.  and 


March  25. 1992.  respectively.  The  OHA 
has  tentatively  determined  that  the 
funds  obtained  from  the  consenting 
firms,  plus  accrued  interest,  will  be 
distributed  to  customers  who  purchased 
gasoline  from  them  during  the  following 
periods:  August  1. 1979,  through 
November  13. 1979.  in  the  Buchanan 
Shell.  Inc.,  Jim  Campbell  Shell,  and 
Miles  Union  Service  proceedings;  and 
August  2. 1979,  through  April  23, 1980. 
in  the  Elwood  Chevron  Service 
proceeding. 

DATE  AND  ADDRESS:  Comments  must  be 
filed  in  duplicate  within  30  days  of  the 
publication  of  this  notice  in  the  Federal 
Register,  and  should  be  addressed  to  the 
Office  of  Hearings  and  Appeals. 
Department  of  Energy,  fooo 
Independence  Avenue  SW.. 
Washington,  DC  20585.  All  comments 
should  display  a  reference  to  the 
appropriate  case  number. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  O.  Mann,  Deputy  Director. 
Roger  Klurfeld,  Assistant  Director. 
Office  of  Hearings  and  Appeals.  1000 
Independence  Avenue  SW.. 
Washington.  DC  20585.(202)  586-2094 
(Mann);  586-2383  (Klurfeld). 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  10  CFR  205.282(b), 
notice  is  hereby  given  of  the  issuance  of 
the  Proposed  Decision  and  Order  set  out 
below.  The  Proposed  Decision  and 
Order  sets  forth  the  procedures  that  the 
DOE  has  tentatively  formulated  to 
distribute  to  eligible  claimants 
$5,784.33  plus  accrued  interest, 
obtained  by  the  DOE  pursuant  to 
agreements  reached  on  April  11. 1982. 
August  2. 1982.  August  25.  1982.  and 
March  25. 1992.  In  the  agreements,  the 
DOE  settled  allegations  that,  during  the 
periods  beginning  August  1, 1982.  the 
Buchanan  Shell,  Inc.,  Jim  Campbell 
Shell,  Miles  Union  Service,  and  Elwood 
Chevron  Service.  Inc.  had  sold  motor 
gasoline  at  prices  in  excess  of  the 
maximum  lawful  selling  price,  in 
violation  of  Federal  petroleum  price 
regulations. 

The  OHA  has  tentatively  determined 
to  distribute  the  funds  obtained  from  the 
consenting  firms  in  two  stages.  In  the 
first  stage,  we  will  accept  claims  from 
identifiable  purchasers  of  gasoline  from 
the  consenting  firms  who  may  have 
been  injured  by  alleged  overcharges. 
The  specific  requirements  which  an 
applicant  must  meet  in  order  to  receive 
a  refund  are  set  out  in  section  III  of  the 
Proposed  Decision.  Claimants  who  meet 
these  specific  requirements  will  be 
eligible  to  receive  refunds  based  on  the 
number  of  gallons  of  gasoline  which 
they  purchased  from  the  consenting 
firms. 
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^vllibny  funds  remain  after  valid  claims 
Bre  paid  in  the  first  stage,  they  may  be 
used  for  indirect  restitution  in 
accordance  with  the  provisions  of  the 
Petroleimi  Overcharge  Distribution  and 
Restitution  Act  of  1986  (PODRA),  15 
U.S.C.  4501-07. 

Applications  for  Refund  should  not  be 
filed  at  this  time.  Appropriate  public 
notice  will  be  provided  prior  to  the 
acceptance  of  claims.  Any  member  of 
the  public  may  submit  written 
comments  regarding  the  proposed 
refund  procedures.  Commenting  parties 
are  requested  to  provided  two  copies  of 
their  submissions.  Comments  must  be 
submitted  within  30  days  of  publication 
of  this  notice  in  the  Federal  Register 
and  should  be  sent  to  the  address  listed 
at  the  beginning  of  this  notice.  All 
comments  received  in  these  proceedings 
will  be  available  for  public  inspection 
between  the  hours  oi  1  p.m.  and  5  p.m., 
Monday  through  Friday,  except  federal 
holidays,  in  the  Public  Reference  Room 
of  the  Office  of  Hearings  and  Appeals, 
located  in  Room  lE-234, 1000 
Independence  Avenue  SW., 
Washington,  DC  20585. 

Dated;  November  24, 1993. 
George  B.  Breznay, 
Director,  Office  of  Hearings  and  Appeals. 

Proposed  Decision  and  Order  of  the 
Department  of  Energy 

Implementation  of  Special  Refund 
Procedures 

Names  of  Firms: 

Buchanan  Shell,  Inc. 

Jim  Campbell  Shell 

Miles  Union  Service 

Elwood  Chevron  Service 
Date  of  Filing: 

July  20.  1993 
Case  Numbers: 

LEF-0081 

UEF-0082 

LEF-0083 

LEF-0085 

Under  the  procedural  regulations  of 
the  Department  of  Energy  (DOE),  the 
Economic  Regulatory  Administration 
(ERA)  of  the  EXDE  may  request  the  Office 
of  Hearings  and  Appeals  (OHA)  to 
formulate  and  implement  special 
procedures  to  make  refunds  in  order  to 
remedy  the  effects  of  alleged  violations 
of  DOE  regulations.  See  10  CFR  part 
205,  subpart  V.  The  ERA  filed  such  a 
petition  on  July  20, 1993,  requesting 
that  the  OHA  implement  special  refund 
proceedings  to  distribute  funds  received 
pursuant  to  Consent  Orders  or 
Judgments  entered  into  by  the  DOE  and 
the  following  gasoline  retailers: 
Buchanan  Shell,  Inc.,  Jim  Campbell 
Shell,  Miles  Union  Service,  and  Elwood 
Chevron  Service  (hereinafter 


collectively  referred  to  as  the  consenting 
firms).* 

I.  Background 

Each  of  the  consenting  finns  is  a 
reseller-retailer  of  refined  petroleum 
products  as  those  terms  were  defined  in 
10  CFR  212.31.  ERA  audits  of  the 
consenting  firms  revealed  possible 
pricing  violations  of  the  Mandatory 
Petroleum  Price  Regulations. 
Subsequently,  each  of  these  firms 
entered  into  a  separate  Consent  Order  or 
Judgment  with  the  DOE  in  order  to 
settle  its  disputes  with  the  DOE 
concerning  certain  sales  of  gasoline. 
Pursuant  to  these  Consent  Orders  and 
Judgment,  the  firms  agreed  to  pay  to  the 
DOE  specified  amounts  in  settlement  of 
their  potential  liabiUty  with  respect  to 
sales  to  their  customers  during  the 
settlement  periods.  The  firms'  payments 
are  currently  being  held  in  separate 
interest-bearing  escrow  accounts 
pending  distribution  by  the  DOE.  The 
names  and  locations  of  the  firms,  the 
settlement  amounts,  the  products 
covered  by  the  settlement  agreements, 
the  volimies  sold  by  the  firms  during  the 
settlement  periods,  and  the  dates  of  the 
settlement  periods  are  set  forth  in  the 
Appendix  to  this  Proposed  Decision. 

n.  Jurisdiction  and  Authority 

The  subpart  V  regulations  set  forth 
general  guidelines  which  may  be  used 
by  the  OHA  in  formulating  and 
implementing  a  plan  for  the  distribution 
of  funds  received  as  a  result  of  an 
enforcement  proceeding.  The  DOE 
policy  is  to  use  the  Subpart  V  process 
to  distribute  such  funds.  For  a  more 
detailed  discussion  of  Subpart  V  and  the 
authority  of  the  OHA  to  fashion 
procedures  to  distribute  refunds,  see 
Petroleum  Overcharge  Distribution  and 
Restitution  Act  of  1986, 15  U.S.C.  4501 
et  seq..  Office  of  Enforcement,  9  DOE 
1 82.508  (1981).  and  Office  of 
Enforcement,  8  DOE  1 82,597  (1981) 
(Vickers). 

We  have  considered  the  ERA's 
petition  that  we  implement  subpart  V 
proceedings  with  respect  to  the  four 
settlement  funds  and  have  determined 
that  such  proceedings  are  appropriate. 
This  Proposed  Decision  and  Order  sets 
forth  the  OHA's  tentative  plan  to 
distribute  these  funds.  Before  taking  the 
actions  proposed  in  this  Decision,  we 
intend  to  publicize  our  proposals  and 
solicit  comments  from  interested 
parties.  Comments  regarding  the 


>  The  DOE  entsred  into  Consent  Orders  with 
Buchanan  Shell,  Inc.  Jim  Campbell  Shell,  and 
Miles  Union  Service.  The  DOE  entered  into  a 
Consent  Judgment  with  Elwood  Chevron  Service  in 
the  United  States  District  Court,  Central  District  of 
California. 


tentative  distribution  process  set  forth 
in  this  Proposed  Decision  and  Order 
should  be  filed  with  the  OHA  within  30 
days  of  its  publication  in  the  Federal 
Register. 

m.  Proposed  Refund  Procedures 

We  propose  to  implement  a  two-stage 
refund  procedure  for  distribution  of  the 
settlement  funds  by  which  purchasers  of 
gasoline  fi'om  the  consenting  firms 
during  the  periods  covered  by  the 
settlements  may  submit  Applications  for 
Refimd  in  the  initial  stage.  From  our 
experience  with  subpart  V  proceedings, 
we  expect  that  potential  applicants 
generally  will  be  limited  to  ultimate 
consumers  ("end-users").  Therefore,  we 
do  not  anticipate  that  it  will  be 
necessary  to  employ  the  injury 
presumptions  that  we  have  used  in  past 
proceedings  in  evaluating  applications 
submitted  by  refiners,  resellers,  and 
retailers. 2 

A.  First  Stage  Refund  Procedures 

In  order  to  receive  a  refund,  each 
claimant  will  be  required  to  submit  a 
schedule  of  its  monthly  purchases  of 
gasoUne  from  each  of  the  consenting 
firms  during  each  of  their  respective 
settlement  periods.  Our  experience 
indicates  that  the  use  of  certain 
presumptions  permits  claimants  to 
participate  in  the  refimd  process 
without  incurring  inordinate  expense 
and  ensures  that  refund  claims  are  • 
evaluated  in  the  most  efficient  manner 
possible.  See,  e.g..  Marathon  Petroleum 
Co.,  14  DOE  1 85.269  (1986)  (Marathon). 
Presumptions  in  refund  cases  are 
specifically  authorized  by  the  applicable 
subpart  V  regulations  at  10  CFR 
205.282(e).  Accordingly,  we  propose  to 
adopt  the  presumptions  set  forth  below. 

1.  Calculation  of  Refunds 

Firsts  we  will  adopt  a  presumption 
that  for  each  consenting  firm  the 
overcharges  were  dispersed  equally  in 
all  of  its  sales  of  gasoline  during  the 
period  covered  by  its  settlement.  In 
accordance  with  this  presumption, 
refunds  are  made  on  a  pro-rata  or 
volumetric  basis. '  In  the  absence  of 


}  If  a  refiner,  reseller,  or  retailer  should  file  an 
application  in  any  of  these  refund  proceedings, 
however,  we  will  utilize  the  standards  and 
appropriate  presumptions  established  in  previous 
proceedings.  See,  e.g.,  Starks  Shell  Service,  23  DOE 
1  BS,017  (1993):  Shell  Oil  Co..  18  DOE  1 85.492 
(1989). 

>  If  an  individual  claimant  believes  that  it  was 
injured  by  more  than  Its  volumetric  share,  it  may 
elect  to  forego  this  presumption  and  file  a  refund 
application  based  upon  a  claim  that  it  suffered  a 
disproportionate  share  of  the  consenting  firms' 
overcharges.  See,  e.g.,  Mobil  Oil  Corp./ Atchison, 
Topeka  and  Santa  Fe  Railroad  Co..  20  DOE  1 85,788 
(1990):  Mobil  Oil  Corp. /Marine  Corps  Exchange 
Service,  17  DOE  185,714  (1988).  Such  a  claim  will 


better  information,  a  volumetric  refimd 
is  appropriate  because  the  DOE  price 
regulations  generally  required  a 
regulated  firm  to  account  for  increased 
costs  on  a  firm-wide  basis  in 
determining  its  prices. 

Under  the  volumetric  approach,  a 
claimant's  "allocable  share"  of  a 
settlement  fund  is  equal  to  the  number 
of  gallons  purchased  from  the 
consenting  firms  during  the  periods 
covered  by  the  settlements,  times  the 
per  gallon  refund  amount.  In  the  present 
cases,  the  per  gallon  refund  amoujits  are 
as  follows: 

LEF-0081  Buchanan  Shell.  Inc $0.0060 

LEF-0082  Jim  Campbell  Shell $0.0011 

LEF-0083  Miles  Union  Service $0.0113 

LEF-0085  Elwood  Chevron  Service.. ..$0.0095 

We  derived  these  figures  by  dividing 
the  dollar  amount  of  each  settlement 
fund  by  the  volume  of  gasoline  which 
the  corresponding  consenting  firm  sold 
during  the  period  covered  by  its 
settlement.  See  Appendix.  A  claimant 
that  estabUshes  its  eligibility  for  a 
refund  will  receive  all  or  a  portion  of  its 
allocable  share  plus  a  pro-rata  share  of 
the  accrued  interest.* 

2.  End-Users 

In  accordance  with  prior  Subpart  V 
proceedings,  we  also  propose  to  adopt 
the  presumption  that  an  end-user  or 
ultimate  consumer  of  gasoline 
purchased  from  the  consenting  firms 
whose  business  is  unrelated  to  the 
petroleum  industry  was  injured  by  the 
overcharges  resolved  by  the  settlement 
agreements.  See.  e.g.,  Texas  Oil  and  Gas 
Corp.,  12  DOE  H  85.069  at  88.209  (1984) 
(TCXJCO).  Members  of  this  group 
generally  were  not  subject  to  price 
controls  during  the  periods  covered  by 
the  settlement  agreements,  and  were  not 
required  to  keep  records  which  justified 
selling  price  increases  by  reference  to 
cost  increases.  Consequently,  analysis  of 
the  impact  of  the  overcharges  on  the 
final  prices  of  goods  and  services 
produced  by  members  of  this  group 


only  be  granted  if  the  claimant  makes  a  persuasive 
showing  that  it  was  "overcharged"  by  a  specific 
amount,  and  that  it  absorbed  those  overcharges.  See 
Panhandle  Eastern  Pipeline  Co. /Western  Petroleum 
Co.,  19  DOE  1 85,705  (1989).  To  the  degree  that  a 
claimant  makes  this  showing,  it  will  receive  an 
above-volumetric  refund. 

<  As  in  previous  cases,  we  propose  to  establish 
minimum  refund  amounts  of  SIS.  In  these 
proceedings,  any  potential  claimant  purchasing  less 
than  a  total  of  2,416  gallons  of  gasoline  from 
Buchanan  Shell,  Inc.,  less  than  13,177  gallons  from 
Jim  Campbell  Shell,  less  than  1,283  gallons  from 
Miles  Union  Service,  or  less  than  1,526  gallons  from 
Elwood  Chevron  Service  would  have  an  allocable 
share  of  lass  than  SIS.  We  have  found  that  the  cost 
of  processing  claims  in  which  refunds  for  amounts 
lass  than  $15  are  sought  outweighs  the  benefits  of 
restitution  in  those  instance*.  See  Exxon  C^orp.,  17 
DOE  185,590,  at  89.150  (1988)  (Exxon). 


would  be  beyond  the  scope  of  the 
refund  proceeding.  Id.  We  therefore 
propose  that  the  end-users  of  gasoline 
purchased  fi'om  the  consenting  firms 
need  only  document  their  purchase 
volumes  from  the  consenting  firms 
during  the  periods  covered  by  the 
settlement  agreements  to  make  a 
sufficient  showing  that  they  were 
injured  by  the  overcharges. 

B.  Refund  Application  Requirements 

To  apply  for  a  refund  from  any  of  the 
settlement  funds,  a  claimant  should 
submit  an  AppUcation  for  Refund 
containing  all  of  the  following 
information: 

(1)  Identifying  information  including 
the  claimant's  name,  current  business 
address,  business  address  during  the 
refund  period,  taxpayer  identification 
number,  a  statement  indicating  whether 
the  claimant  is  an  individual, 
corporation,  partnership,  sole 
proprietorship,  or  other  business  entity, 
the  name,  title,  and  telephone  number 
of  a  person  to  contact  for  additional 
information,  and  the  name  and  address 
of  the  person  who  should  receive  any 
refund  check.'  If  the  applicant  operated 
under  more  than  one  name  or  tmder  a 
different  name  during  the  price  control 
period,  the  applicant  should  specify 
these  names; 

(2)  A  monthly  purchase  schedule 
covering  the  relevant  settlement  period. 
See  Appendix.  The  applicant  should 
specify  the  source  of  this  gallonage 
information.  In  calculating  its  purchase 
volumes,  an  appUcant  should  use  actual 
records  from  the  settlement  period,  if 
available.  If  these  records  are  not 
available,  the  applicant  may  submit 
estimates  of  its  gasoline  purchases,  but 
the  estimation  methodology  must  be 
reasonable  and  must  be  explained. 

(3)  A  statement  whether  the  applicant 
or  a  related  firm  has  filed,  or  has 
authorized  any  individual  to  file  on  its 
behalf,  any  other  application  in  that 
refund  proceeding.  If  so.  an  explanation 
of  the  circumstances  of  the  other  filing 
or  authorization  should  be  submitted; 


'Under  the  Privacy  Act  of  1974,  the  submission 
of  a  social  security  number  by  an  individual 
applicant  is  voluntary.  An  applicant  that  does  not 
wish  to  submit  a  social  security  number  must 
submit  an  employer  identification  number  if  one 
exists.  This  information  will  be  used  in  processing 
refund  appUcations,  and  is  requested  pursuant  to 
our  authority  under  the  Petroleum  Overcharge 
Distribution  and  Restitution  Act  of  1986  and  the 
regulations  codified  at  10  CFR  Part  205.  subpari  V. 
The  information  may  be  shared  with  other  Federal 
agencies  for  statistical,  auditing  or  archiving 
purposes,  and  with  law  enforcement  agencies  when 
they  are  investigation  a  potential  violation  of  civil 
or  criminal  law.  Unless  an  applicant  claims 
confidentiality,  this  information  will  be  available  to 
the  public  in  the  Public  Reference  Room  of  the 
Office  of  Hearings  and  Appeals. 


(4)  If  the  applicant  is  or  was  in  any 
way  affiliated  with  the  consenting  firms, 
it  should  explain  this  affiliation, 
including  the  time  period  in  which  it 
was  affiliated;  * 

(5)  The  statement  listed  below  signed 
by  the  individual  applicant  or  a 
responsible  official  of  the  firm  filing  the 
refund  appUcation: 

I  swear  (or  affirm)  that  the  information 
contained  in  this  application  and  its 
attachments  is  true  and  correct  to  the  best  of 
my  knowledge  and  belief.  I  understand  that 
anyone  who  is  convicted  of  providing  folse 
information  to  the  federal  government  may 
be  subject  to  a  fine,  a  jail  sentence,  or  both, 
pursuant  to  18  U.S.C.  §  1001. 1  understand 
that  the  information  contained  in  this 
application  is  subject  ferpublic  disclosure.  I 
have  enclosed  a  duplicate  of  this  entire 
application  which  will  be  placed  in  the  OHA 
Public  Reference  Room. 

All  applications  should  be  either 
typed  or  printed  and  should  clearly 
refer  to  the  appropriate  proceeding 
name  and  Case  Number.  See  Appendix. 
Each  applicant  must  submit  an  original 
and  one  copy  of  the  application.  If  the 
applicant  believes  that  any  of  the 
information  in  its  application  is 
confidential  and  does  not  wish  for  this 
information  to  be  pubhcly  disclosed,  it 
must  submit  an  original  application, 
clearly  designated  "confidential." 
containing  the  confidential  information, 
and  two  copies  of  the  appUcation  with 
the  confidential  information  deleted.  All 
refund  applications  should  be 
postmarked  no  later  than  90  days  after 
the  date  of  the  final  Decision  and  Order 
and  be  sent  to:  Buchanan  Shell,  Inc./Jim 
Campbell  Shell/Miles  Union  Service/ 
OR,  Elwood  Chevron  Service  Special 
Refund  Proceeding,  Office  of  Hearings 
and  Appeals.  Department  of  Energy, 
1000  Independence  Av?..  SW,, 
Washington.  DC  20585. 

C.  Refund  Applications  Filed  by 
Representatives 

In  addition,  we  propose  to  auopt  the 
standard  OHA  procedures  relating  to 
refund  applications  filed  on  behalf  of 
applicants  by  "representatives," 
including  refund  filing  services. 


*As  in  other  refund  proceedings  involving 
alleged  refined  product  violations,  the  DOE  will 
presume  that  affiliates  of  the  consenting  firms  were 
not  injured  by  the  firms'  overcharges.  See.  e.g.. 
Marathon  Petroleum  Co./EMRO  Pmpane  Co.,  15 
DOE  1  85.288  (1987).  This  is  so  beciuse  a 
consenting  firm  presumably  would  not  have  sold 
petroleum  products  to  an  affiliate  if  such  a  sale 
would  have  placed  the  purchaser  at  a  competitive 
disadvantage.  See  Marathon  Petroleum  Co./Pilot  Oil 
Corp.,  16  DOE  1  85,611  (1987),  amended  claim 
denied,  17  DOE  1  85,291  (1988).  reconsideration 
denied,  20  DOE  1  85.236  (1990).  Additionally,  if  an 
affiliate  of  one  of  the  consenting  firms  was  granted 
a  refund,  the  consenting  firm  would  be  Indirectly 
compensated  from  a  fund  remitted  to  settle  its  own 
alleged  violaUons. 


63940 


Fedaral  Register  /  Vol.  58.  No.  231  /  Friday.  December  3.  1993  /  Notices 


coiKiflting  firms,  accountants,  and 
atftomeys.  See,  e.g..  Shell  Oil  Co..  18 
DOE  1  85.492  (1989);  Texaco  Inc..  20 
DOE  1  85.147  (1990);  Starks  Shell 
Service.  23  DOE  1  85,017  (1993).  We 
will  also  require  strict  compliance  with 
the  filing  requirements  as  specified  in 
10  CFR  205.283.  particularly  the 
requirement  that  applications  and  the 
accompanying  certification  statement  be 
signed  by  the  applicant. 

The  OHA  reiterates  its  policy  to 
closely  scrutinize  applications  filed  by 
filing  services.  Applications  submitted 
by  a  filing  service  should  contain  all  of 
the  information  indicated  in  the  final 
Decision  and  Order  in  these 
proceedings. 

Finally,  the  OHA  reserves  the 
authority  to  require  additional 


information  before  granting  any  refund 
in  these  proceedings.  Applications 
lacking  the  required  information  may  be 
dismissed  or  denied. 

D.  Distribution  of  Funds  Remaining 
After  First  Stage 

We  propose  that  any  funds  that 
remain  after  all  first  stage  claims  have 
been  decided  be  distributed  in 
accordance  with  the  provisions  of  the 
Petroleum  Overcharge  Distribution  and 
Jlestitution  Act  of  1986  (PODRA).  15 
U.S.C.  4501-07.  PODRA  requires  that 
the  Secretary  of  Energy  determine 
annually  the  amount  of  oil  overcharge 
funds  that  will  not  be  required  to  refund 
monies  to  injxired  parties  in  Subpart  V 
proceedings  and  make  those  funds 
available  to  state  governments  for  use  in 


'four  energy  conservation  programs.  The 
Secretary  has  delegated  these 
responsibilities  to  the  OHA.  and  any 
funds  in  the  consenting  firms  settlement 
funds  that  the  OHA  determines  will  not 
be  needed  to  effect  direct  restitution  to 
injured  customers  will  be  distributed  in 
accordance  with  the  provisions  of 
PODRA. 

It  Is  Therefoi-e  Ordered  That 

The  refund  amounts  remitted  to  the 
Department  of  Energy  by  Buchanan 
Shell,  Inc..  Jim  Campbell  Shell.  Miles 
Union  Service,  and  Elwood  Chevron 
Service  pursuant  to  settlements  reached 
on  August  25. 1982.  August  2. 1982, 
April  11. 1982.  and  March  25. 1992. 
respectively,  will  be  distributed  in 
accordance  with  the  foregoing  Decision. 
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APPENDIX 

Case  No. 

Firm 

Address 

Settlenr>ent  period 

Product 

Volume 
sold 

Settlement 
anxHint 

Consent  No. 

LEF-0081 
LEF-0082 
LEF-0083 
LEF-0085 

Buchanan  Shell. 

Inc.. 
Jim  Campbell  Shell 

Miles  Union  Sen/- 

ice. 
Elwood  Chevron 

Service. 

1315  Buchanan  Rd..  Pitts- 
burg. CA  94565. 

3201  Lakeshore  Ave..  Oak- 
land. CA  94610. 

500  Bancroft  Ave..  San 
Leandro,  CA  94577. 

7952  Hollister  Ave..  Goleta. 
CA  93117. 

8/1/7&-1 1/13/79 

8/1/79-11/13/79 

8/1/79-11/13/79 

8/2/79-4/23/80 

Gasoline  ... 
Gasoline ... 
Gasoline ... 
Gasoline  ... 

250.480 
297.953 
107,566 
290.124 

$1,500.87 

323.13 

1,210.33 

2,750.00 

90OZO3255 

90OZO3255 

90OZO3258 

999K90097 

[FR  Doc.  93-29624  Filed  12-2-93;  8:45  ami 
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ENVIRONMErfTAL  PROTECTION 
AGENCY 

[FRL-4808-3] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION;  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
dbstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  January  3, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  or  to  obtain  a  copy 
of  this  ICR.  contact  Sandy  Farmer  at 
EPA.  (202)  260-2740. 


SUPPLEMENTARY  INFORMATION: 

OCBce  of  Solid  Waste  and  Emergency 
Response 

Title:  Trade  Secrecy  Claims  for 
Community  Right-to-Know  and 
Emergency  Planning  Information.  (EPA 
ICR  No:  1428.03;  0MB  No:  2050-0078) 
This  ICR  requests  renewal  of  the 
existing  clearance. 

Abstract:  Section  322  of  the 
Emergency  Planning  and  Community 
Right-to-Know  Act  (EPCRA)  allows  a 
facility  to  withhold  the  specific 
chemical  identity  from  the  EPCRA 
reports  if  the  facility  asserts  a  claim  of 
trade  secrecy  for  that  chemical  identity. 
Facilities  requesting  trade  secrecy 
protection  must  submit  to  EPA.  in 
conjunction  with  their  EPCRA  report,  an 
explanation  showing  that  their  claim  for 
the  chemical  identity  meets  the  four 
statutory  criteria  for  trade  secrecy 
enumerated  in  section  322(b)(l)-(4): 

•  The  facility  has  not  disclosed  the 
chemical  identity  to  any  other  person 
not  bound  by  a  confidentiality 
agreement  (except  for  certain  Federal, 
State  or  local  government  officials); 

•  The  information  is  not  required  to 
be  disclosed  or  otherwise  made 
available  to  the  public  imder  any  other 
Federal  or  State  law; 


•  Disclosure  of  the  information  is 
likely  to  cause  substantial  competitive 
harm  to  the  competitive  position  of  the 
facility;  and 

•  The  chemical  identity  is  not  readily 
discoverable  through  reverse 
engineering. 

A  standardized  claim  substantiation 
form  was  developed  to  help  submitters 
more  easily  determine  if  they  have 
sufficient  bases  to  make  the  trade 
secrecy  claim,  and  to  ensure  that  all 
submissions  are  evaluated  on  the  basis 
of  comparable  information. 

Section  322(d)  of  EPCRA  also 
provides  for  a  public  petition  process  to 
request  the  disclosure  of  the  chemical 
identities  claimed  as  trade  secret.  The 
necessary  elements  for  a  petition  are 
described  in  the  information  collection. 

Burden  Statement:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  30  hours  per 
response,  including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
needed  data,  and  completing  and 
reviewing  the  collection  of  information. 
There  are  no  recordkeeping 
reqmrements  associated  with  the 
claims.  The  estimated  burden  for  the 
public  petition  process  is  10  hours  per 
petitioner  and  includes  time  to  identify 


the  faidhty,  chemical  and  submission 
the  petitioner  is  concerned  with. 

Respondents:  Owners/operators  of 
fixed  fiadlities  required  to  report  to  State 
and  local  authorities,  and  EPA  the 
presence,  use  and  release  of  extremely 
hazardous  substances  (described  in 
Sections  302  and  304)  and  hazardous 
and  toxic  chemicals  (di^scribed  in 
Sections  311,  312  and  313). 

Estimated  No.  of  Respondents:  469 
(459  {adlitiss,  10  petitioners). 

Estimated  No.  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  14,210  hours. 

Frequency  of  Collection:  on  occasitm. 
when  needed  to  protect  the  chemical 
identity  of  an  EPCRA  submission. 

Send  comments  regarding  the  burden 
estimate,  or  any  odier  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  the  burden,  to: 
Sandy  Farmer.  U.S.  Environmental 

Protection  Agency.  Information  Policy 

Branch  (PM-223Y).  401  M  Street  SW.. 

Washington,  EX:  20460  and 
Tim  Hunt.  Office  of  Management  and 

Budget.  Office  of  Information  and 

Regulatory  Affeirs,  725  17th  Street 

NW.,  Washington,  DC  20530. 

Dated:  htovember  24. 1993. 
Paul  Lapsley, 

Director,  Begulatory  Management  Division. 
|FR  Doc.  93-29614  Piled  12-2-93;  8:45  ami 
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(AD-FRL-4808-81 

National  Emisston  Standards  for 
Hazardous  Air  Pollutants  Sctieduie  for 
ttw  Promulgation  of  Enrission 
Standards  Under  Section  112(e)  of  the 
Clean  Air  Act  Amendments  of  1990 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  the  source  categtwy 
schedule  for  standards. 

SUMMARY:  This  notice  pubUshes  the 
schedule  for  standards  as  required 
under  section  112(e)  of  the  Clean  Air 
Act  as  amended  in  1990  (1990 
Amendments).  A  draft  sdiedule  for  the 
promulgation  of  emission  standards 
providing  the  opportunity  for  pi^lic 
comment  was  published  in  the  Federal 
Register  (57  FR  44147.  September  24. 
1992).  This  schedule,  which  satisfies  the 
requirement  of  section  112(eK3)  that  the 
Administrator  publish  a  schedule  for 
the  promulgation  of  emission  standards, 
was  estabU^ed  after  considering  the 
public  comments  and  further  EPA 
review.  This  schedule  establishes 
deadlines  for  the  promulgation  of 
emission  standards  for  the  categories  of 


sources  emitting  hazardous  air 
pollutants  (liAP's)  initially  listed 
piirsiiant  to  section  112(c)(1)  and  (3). 

The  initial  list  of  categories  of 
sources,  developed  under  sectioD 
112(c),  was  published  in  the  Federal 
Register  (57  FR  31576,  July  16, 1992). 
The  initial  list  includes  166  categories 
of  major  sources  and  eight  categories  of 
area  sources  for  a  total  of  174  source 
categories.  The  schedule  ica  stHidards  is 
organized  such  that  the  174  listed 
source  categories  are  grouped  in  fo\ii 
sepjarate  timeframes  with  promulgation 
deadlines  of  November  15, 1992, 
November  15, 1994.  November  15. 1997. 
or  November  15,  2000. 

Sources  within  the  listed  categories 
will  be  sub^  to  emission  standards 
developed  pursuant  to  section  112(d)  in 
accordance  with  today's  schedule.  In 
the  event  an  applicable  standard  is  not 
promulgated  on  schedule  few  a  listed 
category  of  m^or  sources,  the  owner  or 
operator  of  a  major  source  in  such 
category  may  be  subject  to  emission 
limitations  determined  on  a  case-by- 
case  basis,  pursuant  to  section  112(j). 
Section  112(j)  requires  that  the  owner  or 
operator  of  any  major  source,  in  a 
category  for  which  emissions  standards 
are  delayed  by  at  least  18  months  firom 
today's  scheduled  date  for  promulgation 
of  standards,  must  submit  a  permit 
application  to  the  applicable  permit 
authority  in  comphance  with  title  V  of 
the  1990  Amendments.  The  case-by-case 
equivalent  emission  limitations  by 
permit,  tmder  section  112(}),  are 
discussed  more  thorou^ly  in  section 
I.B.  of  today's  notice. 
EFFECTIVE  DATE:  December  3, 1994. 
ADDRESSES:  Relevant  information  can  be 
found  in  the  Federal  Register  notice  (57 
FR  44147.  September  24, 1992)  entitled 
"National  Emission  Standards  f<H 
Hazardous  Air  Pollutants  (NESHAP); 
Availability:  Draft  Sdiedule  for  the 
Promulgation  of  Emission  ^andards" 
and  also  in  the  Federal  lfgta»»r  notice 
(57  FR  31576,  ^dy  18.  1992)  entitled 
"Initiailist  of  Categories  of  Sources 
Under  section  112(cKl)  of  the  Clean  Air 
Act  Amendments  of  1990." 

Docket  Docket  No.  A-91-14, 
containing  infcHination  considered  by 
the  EPA  in  development  of  the  schedule 
for  standards,  is  available  for  public 
inspection  and  copying  between  8:30 
a.m.  and  3:30  p.m.,  Monday  through 
Friday,  at  the  EPA's  Air  Dodiet  Section. 
Room  M1500,  U.S.  E7A,  ^1  M  Street. 
Southwest.  Washington.  DC  20460.  A 
reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  MPORMATION  CONTACT:  For 

inibrmation  concerning  categories 
involving  the  production,  haindling. 


refining  or  use  of  chemicals  or 
petroWum,  or  products  thereof,  contact 
Mr.  David  Svendsgaard,  Chemicals  and 
Petroleum  Branch  (MD-13).  Emission 
Standards  Division,  U.S.  EPA,  Research 
Triangle  Park,  North  Carolina  27711. 
telephone  number  (919)  541-2380.  For 
information  concerning  categories 
involving  fuel  combustion,  indneration, 
metals  and  minerals  processing,  contact 
Mr.  William  Maxwell.  Industrial  Studies 
Brandi  (MD-13).  telephone  number 
(919)  541-5430,  at  the  above  address. 
For  information  concerning  pollutant 
health  ejects  and  the  Source  Category 
Ranking  System,  contact  Mr.  Charles 
French,  Pollutant  Assessment  Branch 
(MD-13),  telephone  aii^nber  (919)  541- 
0467  at  the  above  address.  For  general 
information  concerning  this  notice 
contact  Mr.  French  or  Mr.  Svendsgaard. 

SUPPLBMENTARY  MRSRMATKM:  The 
information  in  this  rKJtice  is  organized 
as  follows: 

I.  Introduction 

A.  Initial  List  of  Categories  of  Sources 

B.  Qean  Air  Act  Requirements  for  the 
Schedule 

C  Sdiedule  for  Coke  Oven  Batteries 
D.  Schedule  for  Put>lidy  Owned  Treatment 
Works 
n.  Background  to  the  Schedule  fcx-  Standards 

A.  Criteria  fat  Establishing  the  Schedule 

B.  The  Source  Catagory  Ranking  System 
C  Application  of  Effidency  of  Craupiag 
D.  Other  Consideratkms  for  Scheduling 

III.  Summary  of  Public  Comments  and  EPA'c 
Responses 

A.  Overview 

B.  Comments  and  Responses  Related  to 
Category  DefiBiti<Mis 

C.  Comments  and  Responses  Related  to  the 
Source  Category  List 

D.  Comments  and  Responses  Related  to 
Ranking  Methodology 

1.  General 

2.  Exposiue  Score 

3.  Health  Ejects  Score 

4.  Environmental  Effects 

E.  Comments  and  Responses  Goacemiag 
Category  Specific  Sciieduiinc 

F.  Comments  and  Responses  Related  to 
Flexibility 

G.  Comments  and  Responses  Concerning 
Efficiency  of  Groaping 

H.  Comments  and  Responses  Related  to 
Other  Considerations 
rv.  Changes  to  the  E>raft  Schedule 

V.  Sdiedule  for  PromuIgatioD  of  Emission 

Standards 

VI.  Administrative  Requirements 

A.  Docket 

B.  Regxtlatory  Requirements 

1.  General 

2.  Executive  Order  and  Office  of 
Management  and  Budget  Review 

VII.  Organization  of  the  Schedule  for 
Standards 

Table  1.— Categories  of  Sources  and 

Regulation  Promulgation  Sdiedule  by 
Indkistry  Group 
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•  Yable  2.— Categories  of  Sources  and 

Regulation  Promulgation  Schedule  by 

ReguUtory  Deadlines 
Acronym  List: 

ATB^Aquatic  Toxicity  and  Bioconcentration 
CTG«Control  Techniques  Guidelines 
EPA=Environmental  Protection  Agency 
FRsFederal  Register 
HAP=Hazardou8  Air  Pollutant 
HON=Hazardous  Organic  NESHAP 
MACT=Maximum  Achievable  Control 

Technology 
hJESHAPaNational  Emission  Standards  for 

Hazardous  Air  Pollutants 
RTECS=Registry  of  Toxic  Effiects  of  Chemical 

Substances 
SCRS»Source  Category  Ranking  System 
SIC=Standard  Industrial  Classification 
SOCMI=Synthetic  Organic  Chemical 

Manufacturing  Industry 

I.  Introduction 

A.  Initial  List  of  Categories  of  Sources 

A  preliminary  draft  list  of  over  700 
categories  and  subcategories  of  sources 
emitting  one  or  more  of  the  HAP's  listed 
in  section  112(b)(1)  of  the  1990 
Amendments  was  published  in  the 
Federal  Register  for  public  comment  on 
June  21. 1991  (56  FR  28548).  After 
consideration  of  public  comment  and 
further  EPA  review,  the  list  was  revised 
and  now  contains  174  categories  of 
sources  (i.e.,  source  categories).  This 
initial  list  was  published  as  required  by 
section  112(c)(1)  of  the  1990 
Amendments  on  July  16, 1992  (57  FR 
31576).  The  reader  is  referred  to  that 
notice  for  information  regarding  the 
development  of  the  list  of  source 
categories. 

B.  Clean  Air  Act  Requirements  for  the 
Schedule 

Section  112(e)  of  the  1990 
Amendments  requires  the  publication  of 
a  schedule  for  the  promulgation  of 
emission  standards  for  listed  source 
categories  and  subcategories  (hereafter 
referred  to  as  categories),  that  will  result 
in  the  promulgation  of  regulations 
pursuant  to  section  112(d)  for  all 
initially  listed  source  categories  within 
10  years  of  the  date  of  enactment  of  the 
1990  Amendments  (i.e.,  by  November 
15.  2000).  Section  112(e)(1)  requires  the 
EPA  to  promulgate  regulations  for  40 
source  categories  within  2  years  of 
enactment  of  the  1990  Amendments 
(i.e.,  by  November  15, 1992);  for  coke 
oven  batteries  by  December  31. 1992;  for 
25  percent  of  all  initially  listed 
categories  within  4  years  (i.e..  by 
November  15, 1994);  for  an  additional 
25  percent  of  all  initially  listed 
categories  within  7  years  (i.e.,  by 
November  15, 1997);  and  to  complete 
the  promulgation  of  regulations  for  all 
initially  listed  source  categories  within 
10  years  (i.e.,  by  November  15.  2000). 


In  determining  priorities  for 
promulgating  emission  standards, 
section  112(e)(2)  specifies  that  the  EPA 
consider  three  criteria:  (1)  The  known  or 
anticipated  adverse  effects  of  HAP's  on 
pubUc  health  and  the  environment;  (2) 
the  quantity  and  location  of  emissions 
or  reasonably  anticipated  emissions  of 
HAP's;  and  (3)  the  efficiency  of 
grouping  source  categories  according  to 
the  pollutants  emitted,  or  the  processes 
or  technologies  used. 

Today's  emission  standards 

Eromulgation  schedule  was  required  to 
a  published,  after  consideration  of 
public  comments  pursuant  to  section 
112(e)(3).  Today's  schedule  will 
establish  the  timeframe  for  the 
promulgation  of  section  112(d) 
standards  for  each  initially  listed 
category  of  sources. 

Section  112(e)(3)  explicitly  states  that 
"the  determination  of  priorities  for  the 
promulgation  of  standards  *  *  *  is  not 
a  rulemaking  and  shall  not  be  subject  to 
judicial  review,  except  that,  failure  to 
promulgate  any  standard  pursuant  to 
the  schedule  •  •  •  shall  be  subject  to 
review  under  section  304  of  this  Act". 
Therefore,  the  schedule  for  standards 
published  today  is  not  a  rulemaking  and 
is  not  subject  to  judicial  review. 

The  Equivalent  Emission  Limitation 
by  Permit  rule,  pursuant  to  section 
112(j).  which  was  proposed  in  the 
Federal  Register  on  July  13. 1993  (58  FR 
37778),  provides  for  additional  actions 
in  the  event  the  Administrator  fails  to 
meet  the  schedule  for  estabUshing 
regulations  for  any  listed  category  of 
sources.  Pursuant  to  section  112(j),  the 
owner  or  operator  of  any  major  source, 
in  a  category  for  which  emissions 
standards  are  delayed  by  at  least  18 
months  from  the  date  contained  in 
today's  schedule  for  promulgation  of 
standards,  must  submit  a  permit 
application  to  the  applicable  permit 
authority  in  compliance  with  rules 
implementing  Title  V  of  the  1990 
Amendments.  (The  final  rule  published 
on  July  21, 1992  (57  FR  32250) 
establishes  requirements  forstSte  permit 
programs,  and  a  final  future  rulemaking 
will  establish  similar  requirements  for 
Federally  issued  permits.)  This 
permitting  requirement  is  not  applicable 
until  after  the  effective  date  of  a  permit 
program  in  a  State  and  not  sooner  than 
42  months  after  enactment  of  the  1990 
Amendments  (i.e..  May  15, 1994).  The 
permit  must  specify  emissions 
limitations  that,  on  a  case-by-case  basis, 
are  determined  by  the  Administrator  (or 
the  State)  to  be  equivalent  to  the  level 
of  control  that  would  have  been 
required  by  emission  standards 
estabUshed  under  section  112(d).  These 
permits  will  be  reviewed  and  approved 


by  the  permitting  authority  on  a  case-by- 
case  basis.  For  more  information  and 
specifics  concerning  section  112(j), 
readers  are  referred  to  the  proposed 
Equivalent  Emission  Limitations  by 
Permit  rule  which  was  published  in  the 
Federal  Register  on  July  13, 1993  (58  FR 
37778). 

Section  112(e)(1)  requires  EPA  to 
develop  the  schedule  for  emission 
standards  based  on  categories  of  sources 
"  •  •  *  initially  hsted  for  regulation 
pursuant  to  subsection  (c)(1).*  *  *  " 
The  EPA  has  interpreted  this  to  mean 
that  the  categories  of  sources  included 
in  today's  schedule  for  standards  must 
be  the  same  categories  of  sources  as 
hsted  in  the  Federal  Register  (57  FR 
31576,  July  16, 1992). 

Today's  schedule  for  standards  is 
consistent  with  the  section  112(c)  Ust. 
Pursuant  to  section  112(c)(5).  source 
categories  subsequently  added  to  the 
section  112(c)  Ust  shall  be  scheduled  for 
regulation  by  November  15.  2000.  or  2 
years  after  the  source  categories  are 
listed,  whichever  is  later. 

Section  112(e)(3)  requires  the  EPA  to 
publish  a  schedule  for  promulgating 
standards  for  listed  categories  by 
November  15. 1992.  However,  section 
112(e)  is  silent  concerning  the 
permissibility  of  amending  that 
schedule.  The  EPA  has  no  intent  to 
defer  regulation  in  any  way  that  would 
compromise  the  numerical  and 
temporal  requirements  in  section 
112(e)(1).  However,  because  data  on 
many  categories  of  sources  are  still  very 
limited,  the  EPA  anticipates  that  there 
may  be  ciraimstances  where  revision  of 
the  schedule  would  better  serve  the 
prioritizing  criteria  in  section  112(e)(2). 
For  example,  the  EPA  might  obtain  new 
information,  after  publication  of  today's 
schedule,  indicating  that  emissions  from 
some  categories  scheduled  for  early 
regulation  pose  less  public  health  and/ 
or  environmental  concerns  than 
emissions  from  categories  scheduled  for 
regulation  in  a  later  timeframe.  Because 
of  resource  constraints,  it  is  unlikely 
that  the  more  hazardous  categories 
could  be  regulated  earlier  than  planned 
unless  regulation  of  the  relatively  less 
hazardous  categories  could  be  deferred. 
In  such  case.  EPA  would  wish  to 
comply  with  the  directive  in  the 
Conference  Report  that  "(t]he  conferees 
wish  to  emphasize  that  in  promulgating 
standards,  the  EPA  should  devote  its 
resources  first  to  those  pollutants  which 
present  the  greatest  risk  to  the  public 
health  and  Cbe  environment." 
(Conference  Report,  on  S.  1630,  H.R. 
Rept.  101-952, 101st  Cong.,  2d  Sess.  at 
338, 1990).  For  example,  if  EPA  could 
shift  five  categories  from  the  10-year 
timeframe  to  the  7-year  timeframe,  and 
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shift  five  others  from  the  7-year 
timeframe  to  the  10-year  timeframe,  this 
action  mi^t  more  effectively  reduce 
hazards  to  public  health  earlier  than 
would  strict  adherence  to  today's 
schedule.  In  addition,  the  EPA  mary.  at 
its  discretion,  estabhsh  standards  for 
listed  categories  or  subsequently 
defined  subcategories  sooner  than 
scheduled  under  section  112(e).  The 
EPA  may  con»der  broader  categories  for 
establishing  standards.  The  EPA  may 
aggregate  categories  or  subcategories 
which  have  t>een  disaggregated  on  the 
initial  hst  into  a  single  category  on  any 
revised  hst.  This  may  be  done  for  the 
purpose  of  setting  a  single  emission 
standard  for  the  aggregated  category. 

1  Schedule  for  Coke  Oven  Batteries 

I  The  1990  Amendments  estabhsh  a 
specific  timeframe  for  the  regulation  of 
coke  oven  batteries  (charging,  topside, 
and  door  leaks).  As  ^>ecified  in  section 
n2(d)(8).  the  EPA  was  required  to 
promulgate  emissions  standards  for  this 
source  category  by  December  31, 1992. 
An  emissions  standard  for  this  source 
category  was  pubUshed  in  the  Federal 
Regtoter  on  October  27,  1993  (58  FR 
57898). 

D.  Schedule  for  Publicly  Owned 
Treatment  Works 

The  1990  Amendments  estabhsh  a 
specific  schedule  for  promulgation  of 
emission  standards  appUcable  to 
Publicly  Owned  Treatment  Works 
(POTW's).  Section  112(e)(5)  requires  the 
EPA  to  promulgate  emissions  standards 
pursuant  to  section  112(d)  for  POTW's 
by  November  15. 1995. 

II.  Background  to  the  Schedule  for 
Standards 

4.  Criteria  for  Establishing  the  Schedule 

I  In  determining  priorities  for 
ytmiulgating  emission  standards, 
lection  112(eM2)  specifies  that  the  EPA 
consider  three  criteria:  (1)  The  known  or 
anticipated  adverse  effects  of  HAP's  on 
public  health  and  the  environment;  (2) 
the  quantity  and  location  of  emissions 
or  reasonably  anticipated  emissions  of 
HAP's;  and  (3)  the  efficiency  of 
grouping  categories  according  to  the 
pollutants  emitted,  or  the  processes  or 
technologies  used.  The  first  two  criteria 
are  addressed  by  the  Source  Category 
Ranking  System  (SCRS)  which  is 
discussed  in  section  UB.  of  this  notice. 
The  efficiency  of  grouping  criterion 
allows  for  optimizing  regulatory 
efficiency  by  considering  similarities 
among  categories  of  sources,  including 
emission  mechanisms  and  control 
technologies.  In  addition  to  these 
Titeria,  other  foctra^  such  as  the  pubhc 


comments,  farther  technical  analyses, 
the  availability  of  data  for  standard 
development,  time  needed  to  develop 
standards,  and  the  ability  to  meet  the 
section  112(e)  numerical  and  temporal 
requirements,  were  considered  in 
establishing  today's  schedule. 

The  EPA  interprets  the  regulatory 
schedule  mandated  by  the  1990 
Amendments  as  the  placement  of  source 
categories  into  groups  to  be  regulated 
within  the  required  deadlines.  For  this 
reason,  today's  schedule  shows  whether 
the  regulatory  effort  for  a  given  category 
of  sources  is  scheduled  for  completion 
by  November  15. 1992;  November  15. 
1994;  November  15. 1997;  or  November 
15.  2000.  This  schedule  does  not 
estabhsh  the  order  in  which  the  rules 
for  partioUar  categories  will  be 
proposed  or  promulgated.  Rather,  it 
requires  that  emissions  standards 
pursuant  to  section  112(d)  for  a  given 
category  of  sources  be  promulgated  by 
the  specified  date. 

B.  The  Source  Categay  Ranking  System 

To  assist  in  its  effort  to  meet  the 
statutory  requirements  for  schedule 
prioritization,  the  EPA  developed  the 
Source  Category  Ranking  Sj'stem 
(SCRS).  The  SCRS  combines  readily 
available  health  effects  data,  emission 
estimates,  and  population  information 
to  rank  source  categories.  By 
incorporating  this  information  the  SCRS 
considers  a  broad  range  of  toxicological 
effects  which  address  •**  •  •  the  known 
or  anticipated  adverse  effects."  *  •  on 
public  health  *  *  '"criterion  under 
section  112(e)(2)(A).  aiKl  also  addresses 
the  "*  •  *  quantity  and 
location  •  •  •"  criterion  under  section 
112(e)(2)(B). 

The  SCRS  generates  a  score  for  each 
source  category  based  on  emissions 
estimates,  estimates  of  the  toxicity  of 
HAP's,  and  to  a  lesser  d^ree,  the 
location  of  the  emitting  facilrties.  The 
result  is  a  scoring  system  by  which  a 
source  category  is  ranked  in  relation  to 
other  listed  source  categories.  Details  on 
scoring  methodology  and  data  input  are 
discussed  in  the  Federal  Register  notice 
for  the  draft  schedule  for  standards  (57 
FR  44147.  September  24. 1992)  as  well 
as  in  the  "Methodology  for  the  Source 
Category  Ranking  System"  document 
(Docket  No.  A-91-14,  Item  No.  IV-A-1). 

In  developing  the  schedule  for 
standards,  the  EPA  gathered  as  much 
information  as  was  reasonably  practical 
to  prioritize  the  listed  categories  of 
sources.  The  EPA  recognizes  that  die 
SCRS  could  not  duplicate  the  level  of 
analysis  performed  in  a  regulatory 
source  assessment  effort  for  an 
individual  staiuiard  or  in  a  site  specific 
risk  assessment.  Given  that  the  SCRS 


was  designed  to  aid  in  prioritizing 
categories  of  sources  for  developing  the 
schedule  based  on  varying  levels  of 
information,  the  SCRS  was  a  useful  tool 
that  assisted  in  the  groupiitg  of  snurce 
categories  into  the  four  timeframes 
specified  in  section  112(e).  The  SCRS 
was  not  the  sole  detenniniag  factor  in 
establishing  the  schedule  for  standards, 
but  was  the  basis  of  EPA's  consideration 
of  the  quantity  and  location  of 
emissions,  and  pubUc  health  effects 
criteria.  The  thiixi  criterion  for 
estabUshing  priorities,  the  efficiency  of 
grouping,  is  discussed  in  the  following 
section. 

C.  ApplicaUon  of  Efficiency  of  Grouping 

In  developir^g  tKe  schedule  for 
standards,  4e  EPA  sought  to  group 
separate  categories  of  sources  into  single 
regulatory  development  efforts  due  to 
similar  processes,  emission 
characteristics,  and  applicable  control 
technologies.  There  are  some  lower 
priority  categories,  based  on  the  SCRS 
results,  that  have  similarities  to  higher 
priority  categories.  Through  application 
of  the  efficiency  of  grouping  criterion,  a 
standard  may  t>e  completed  for  several 
similar  categories  of  sources  at  the  same 
time.  By  using  the  SCRS  scores  in 
combination  with  the  efficiexu^  of 
grouping  criterion.  EPA  has  sought  to 
avoid  dupHcation  of  effort  and  optimize 
the  regulatory  development  process.  As 
a  result,  some  categories  of  sources  that 
might  have  been  scheduled  for 
regulatory  development  at  a  later  date 
based  solely  on  the  SCRS  ranking  are 
scheduled  earher  due  to  the  efficiency 
of  grouping.  An  example  of  this 
efficiency  is  the  polymers  and  resins  I 
group.  Currently,  there  are  nine  source 
categories  in  the  polymers  and  resins  I 
group  that  are  all  scheduled  in  the  4- 
yeai  timeframe.  In  this  industrial  group, 
regulatory  efforts  initiated  far  a  few 
relatively  high-ranking  categories  are 
also  applicable  to  additionSi  categories 
that  ranked  lower  in  the  SCRS. 

The  efficiency  of  grouping  criterion 
was  also  apphed  to  schedule  lower 
ranked  categories  with  other  similar 
categories  where  regulatory 
development  activities  have  been 
initiated  or  are  planned.  Section  183  of 
the  1990  Amendments  requires 
development  of  13  control  technology 
guidelines  (CTG's)  for  volatile  organic 
compounds  (VOC's)  emissions  by 
November,  1993.  Many  of  the  categories 
for  which  CTG's  are  being  developed 
also  emit  HAP's.  Hence,  efficiency  of 
grouping  may  be  achieved  by  evaluating 
HAP's  concurrently  with  VCXTs.  This 
allows  EPA  to  consider  the 
requirements  for  establishing  CTG's  and 
maximum  achievable  control 
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te^nblogy  (MACT)  standards  at  the 
same  time,  and  to  make  them 
compatibleeThis  strategy  provides  the 
affected  Industries  with  greater  certainty 
about  both  sets  of  requirements,  so  that 
both  can  be  considered  at  about  the 
same  time  by  an  owner  or  operator  in 
developing  an  overall  control  strategy. 

D.  Other  Considerations  for  Scheduling 

In  addition  to  the  three  priority- 
setting  criteria  specified  in  section 
112(e)(2).  the  1990  Amendments  also 
require  that  the  EPA  regulate  certain 
percentages  of  the  list  of  source 
categories  by  certain  dates.  For  example, 
the  EPA  is  required  to  regulate  25 
percent  of  the  hsted  categories  within  4 
years  after  enactment.  When 
establishing  the  schedule  for  standards, 
the  EPA  also  considered  the  time  and 
resources  required  for  development  of 
emissions  standards.  Several  categories 
of  sources  have  been  studied  previously 
by  EPA.  and  a  good  understanding  of 
the  basis  of  a  technology-based  standard 
is  available.  All  the  2-year,  and  a 
substantial  portion  of  the  4-year 
scheduled  standards  cover  industries 
that  were  already  under  study  in 
preparation  for  regulations  at  the  time 
the  1990  Amendments  were  passed. 

For  other  categories,  where  little 
information  is  currently  available, 
considerable  time  and  effort  may  be 
necessary  to  adequately  study  the 
category,  analyze  the  processes,  identify 
emission  points,  establish  regulatory 
baselines,  evaluate  potential  control 
strategies,  and  determine  the 
appropriate  regulatory  strategy. 
Therefore,  the  amount  of  available 
information  was  another  factor  in  the 
prioritization  of  source  categories. 

III.  Summary  of  Public  Comments  and 
EPA's  Responses 

A.  Overview 

A  draft  schedule  for  standards  was 
published  in  the  Federal  Register  on 
September  24. 1992  (57  FR  44147),  and 
was  followed  by  a  public  comment 
period  which  concluded  on  October  26. 
1992.  A  total  of  18  letters  commenting 
on  the  draft  schedule  were  submitted  by 
industry  representatives  and 
government  agencies.  These  comments 
have  been  reviewed  and  placed  in  the 
docket  (Docket  No.  A-91-14.  Category 
rV-D).  A  summary  of  the  public 
comments  and  EPA's  responses  is  also 
available  in  the  docket  (Docket  No.  A- 
91-14,  Item  No.  IV-A-3).  The  major 
comments  relevant  to  the  development 
of  the  schedule  for  standards  and  EPA's 
responses  are  summarized  below. 


B.  Comments  and  Responses  Related  to 
Category  Definitions 

Five  commenters  requested  that  the 
EPA  provide  additional  information 
with  the  schedule  notice  to  assist 
ovsmers  and  operators  in  determining 
which  source  category  their  sources 
might  be  included  in.  They  contended 
that  the  sources  and  HAP's  which  will 
be  controlled  in  each  of  the  categories 
were  not  well-defined  in  the  source 
category  schedule  or  in  the  source 
category  list  Federal  Register 
publications.  The  commenters  asserted 
that  the  EPA  should  publish  a 
description  of  each  source  category  and 
its  associated  HAP's  along  with  the 
schedule.  One  commenter  suggested  the 
EPA  develop  a  decision  tree  for 
determining  regulatory  applicability, 
similar  to  the  one  being  developed  for 
the  SOCMI  source  category  (57  FR 
62608.  December  31. 1992).  Another 
commenter  recommended  a  hotline  be 
established  so  facilities  can  obtain 
assistance  in  determining  which 
category  a  process  falls  into.  The 
commenter  noted  that  written 
communication  would  be  needed  and 
that  the  determination  would  need  to  be 
binding. 

Several  commenters  suggested  that  a 
list  of  major  products  from  each 
category  be  included  in  the  schedule. 
One  commenter  suggested  that  a  list  of 
relevant  Standard  Industrial 
Classification  (SIC)  codes  also  be 
included.  The  commenters  asserted  that 
such  additional  information  would 
assist  operators  in  identifying  the 
regulations  to  which  they  would  be 
subject,  and  in  planning  and  allocating 
resources  for  compliance. 

Many  commenters  suggested  the  EPA 
include  table  3.1  of  the  December  14, 
1990  document  "Draft  Documentation 
for  Developing  the  Source  Category 
List"  in  the  sdiedule  notice  because  this 
table  provides  the  corresponding 
speciation  profiles  used  to  associate 
HAP's  with  source  categories  and  thus 
helps  clarify  the  sources  and  HAP's 
intended  to  be  regulated  under  each 
category. 

Two  commenters  stated  it  was 
essential  that  a  mechanism  be 
developed  for  determining  under  which 
category  a  production  unit  is  included, 
to  make  decisions  concerning 
equivalent  emissions  limitations  under 
section  112(j),  and  to  file  compliance 
extension  requests  under  the  section 
112(i)(5)  early  reduction  program. 

In  response  to  these  comments,  some 
of  the  information  the  commenters 
requested  is  provided  in  the  EPA  report 
for  the  initial  list,  "Documentation  for 
Developing  the  Initial  Source  Category 


List— Final  Report"  (EPA-450/3-91- 
030;  July  1992.  Docket  No.  A-90-49, 
Item  No.  IV-A-55).  Hereafter  in  today's 
notice,  this  document  is  termed  the 
"final  report."  This  final  report  contains 
descriptions  of  each  listed  category  of 
major  sources.  Information  provided 
includes  the  types  of  operations, 
processes,  and  equipment  included 
within  each  category.  However,  the 
source  category  descriptions  in  the  final 
report  are  preliminary,  and  may  be 
revised  during  the  regulatory 
development  process.  Also,  during  this 
process,  the  EPA  may  discover  new 
information  about  the  various  industries 
(such  as  different  processes  or  emission 
points)  that  require  adding  new  distinct 
source  categories  to  the  section  112(c) 
hst.  Tables  3.1  and  4.1  of  this  report 
contain  listings  of  some  of  the  HAP's 
currently  associated  with  each  category 
of  major  sources,  and  area  sources, 
respectively.  These  tables  are  too 
lengthy  to  incorporate  into  a  Federal 
Register  notice,  but  may  be  accessed  by 
viewing  the  final  report  contained  in  the 
docket  (Docket  No.  A-90-49,  Item  No. 
IV-A-55).  Also,  people  can  obtain 
copies  of  this  final  report  by  contacting 
the  National  Technology  Information 
Service  (NTIS)  at  5285  Port  Royal  Road, 
Springfield,  Virginia  22161,  telephone 
number  703-487-4650.  The  NTIS  order 
number  for  this  final  report  is  PB92- 
218429.  Because  of  current  data 
limitations,  a  more  comprehensive 
discussion  of  processes  and  equipment, 
and  all  associated  HAP's  for  each 
category  is  not  currently  available. 
During  the  course  of  regulatory 
development,  each  category  will  be 
further  examined  to  refine  the  source 
category  descriptions  and  determine 
specifics  about  processes,  equipment, 
products,  HAP  emissions  and 
applicabihty.  During  this  process, 
relevant  SIC  codes  might  be  identified 
on  a  source  category  basis  where  good 
correlations  can  be  determined.  This 
information  will  be  available  from  the 
respective  EPA  standard  development 
teams,  who  will  be  communicating  with 
trade  groups,  and  other  interested 
parties,  during  the  development  of 
emission  standards.  As  stated  in  the 
source  category  list  Federal  Register 
notice: 

The  Agency  recognizes  that  these 
descriptions  (of  what  each  listed  source 
category  comprises),  like  the  list  itself,  may 
be  revised  from  time  to  time  as  better 
information  becomes  available.  The  Agency 
intends  to  revise  these  descriptions  as  part  of 
the  process  of  establishing  standards  for  each 
category.  Ultimately,  a  definition  of  each 
listed  category,  or  subsequently  listed 
■   subcategories,  will  be  incorporated  in  each 
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rule  establishing  a  NESHAP  for  a  category. 
(57  FR  31576,  July  16,  1992). 

Therefore,  the  EPA  cannot  make  such 
preliminary  descriptions  binding.  The 
EPA  encourages  interested  parties  to 
communicate  with  appropriate  EPA 
standard  development  teams  early  in 
the  regulatory  process. 

In  response  to  the  comments  relating 
to  section  112(j),  the  EPA  intends  to 
make  information  available  regarding 
source  category  definitions, 
applicability,  and  controls  before  the 
section  112(j)  provisions  would  take 
effect  for  a  source  category.  The  EPA 
encourages  interested  parties  to 
commimicate  with  the  appropriate  EPA 
project  teams  well  in  advance  of  the 
time  that  section  112(j)  provisions  might 
apply  for  a  source  category.  Readers  are 
referred  to  the  proposed  Equivalent 
Emission  Limitations  by  Permit  Rule, 
which  was  published  in  the  Federal 
Register  on  July  13. 1993  (58  FR  37778). 

The  comments  relevant  to  section 
112(i)(5)  of  the  1990  Amendments  have 
been  submitted  to  the  EPA  project  team 
implementing  this  program.  The  early 
reductions  project  team  is  aware  of  the 
commenter's  concerns  about 
applicability.  Again,  the  EPA 
encourages  the  interested  parties  to 
communicate  with  the  appropriate 
project  teams  to  discuss  these  concerns. 

Regarding  the  commenter's  suggestion 
to  develop  decision  trees  to  assist  with 
determining  regulatory  applicability,  the 
EPA  believes  that  the  commenter  is 
referring  to  the  applicability  decision 
framework  included  in  section  VI.A.  of 
the  proposed  emission  standard  for  the 
SOCMI  (57  FR  62608,  December  31, 
1992).  which  is  commonly  referred  to  as 
the  Hazardous  Organic  NESHAP  (HON). 
Similar  decision  trees,  if  developed, 
would  be  produced  under  individual 
standard  development  activities  after 
more  information  about  each  category  is 
gathered.  Also,  the  EPA  does  not  plan 
to  establish  a  hotline  for  source  category 
determinations.  However,  status 
updates  on  standards  and  other 
rulemakings  are  typically  presented 
through  such  forums  as  the  National  Air 
Pollution  Control  Techniques  Advisory 
Committee  (NAPCTAC)  and  the 
National  Air  Toxics  Inventory 
Clearinghouse  (NATICH).  In  addition,  a 
Regulatory  Agenda  is  pubUshed  in  the 
Federal  Register  approximately  twice 
per  year  which  provides  descriptions  of 
various  regulatory  projects  and  the  EPA 
personnel  to  contact  for  more 
information. 

C.  Comments  and  Responses  Related  to 
the  Source  Category  List 

Several  commenters  discussed  issues 
related  to  determinations  made  during 


the  development  of  the  initial  source 
category  Ust  (57  FR  31576.  July  16. 
1992).  The  decisions  to  list  source 
categories,  and  potential  revisions  to  the 
source  category  fist,  are  not  being 
addressed  under  today's  schedule 
action.  As  stated  in  the  draft  schedule 
for  standards  Federal  Register 
publication  on  September  24,  1992  (57 
FR  44147),  comments  on  today's  action 
were  solicited  regarding  scheduling  of 
regulatory  deadlines  for  source 
categories.  A  public  comment  period 
was  provided  for  source  category  list 
determinations  foUovdng  the 
publication  of  the  draft  list  of  source 
categories  on  June  21, 1991  (56  FR 
28548).  During  the  course  of  regulatory 
development  for  the  various  source 
categories,  the  EPA  will  study 
individual  source  categories  in  greater 
detail.  Listing  determinations  and 
potential  source  category  list  revisions 
such  as  addition,  removal,  aggregation, 
and  subcategorization  of  source 
categories  will  be  studied  during  this 
process.  The  public  comments 
submitted  relating  to  the  listing  of 
various  source  categories  have  been 
forwarded  to  the  appropriate  EPA 
project  teams.  If  the  EPA  determines 
that  revisions  to  the  source  category  list 
are  appropriate,  then  a  revised  source 
category  list  will  likely  be  published  in 
the  FR  sometime  in  the  future.  The 
public  comments  relating  to  source 
category  list  determinations  that  were 
submitted  during  the  public  comment 
period  for  the  draft  schedule  for 
standards,  and  the  EPA's  responses,  are 
summarized  in  a  backgroimd 
information  document  entitled 
"Schedule  for  Standards:  Summary  of 
Public  Comments  and  Responses" 
(Docket  No.  A-91-14.  Item  No.  IV-A-3). 

D.  Comments  and  Responses  Related  to 
the  Ranking  Methodology 

1.  General 

Many  commenters  approved  of  the 
EPA's  use  of  the  SCRS  in  prioritizing 
source-categories.  One  commenter 
considered  the  SCRS  approach  to  be 
consistent  with  section  112(e)  criteria 
for  determining  the  schedule.  Others 
were  pleased  that  SCRS  scores  are 
derived  by  combining  health  effects 
scores  with  exposure  scores  for  each 
pollutant.  However,  many  commenters 
also  stressed  that  the  SCRS  has  limited 
or  no  applicability  elsewhere.  A  group 
of  these  commenters  agreed  with  the 
EPA's  position  that  a  higher  SCRS  score 
does  not  necessarily  mean  a  greater  risk 
than  a  lower  SCRS  score.  One 
commenter  wanted  the  EPA  to  confirm 
in  the  Federal  Register  notice 
supporting  the  final  schedule  that:  (1) 


The  SCRS  was  used  only  for  this 
preliminary  screening  and  is  not  to  be 
used  for  either  risk  assessment  or  any 
other  regulatory  piupose;  (2)  more 
accurate  and  realistic  information  shall 
be  used  in  developing  the  section  112 
regulations  for  the  scheduled  categories; 
and  (3)  the  commenter  may  submit 
additional  information  in  \he  future  that 
may  be  relevant  to  schedule 
adjustments. 

One  commenter  asserted  that  the 
SCRS  process  must  be  validated  to 
assure  that  the  ranking  it  produces  has 
some  basis  to  justify  usmg  it  for 
developing  the  schedule.  The 
commenter  suggested  doing  an  in-depth 
study  on  a  few  of  the* categories  to 
confirm  the  results  from  the  SCRS 
process,  noting  that  this  could 
demonstrate  whether  or  not  the  results 
are  consistent  with  results  that  would  be 
expected  from  a  more  complete  review. 

In  response  to  these  comments,  the 
EPA  emphasizes  that  the  SCRS 
addresses  two  of  the  section  112(e)(2) 
-criteria  (i.e.,  adverse  effects  of  the  HAP's 
on  public  health;  and  the  quantity  and 
location  of  emissions  of  HAP's)  by 
generating  a  relative  ranking  score  for 
each  source  category  based  on  emission 
estimates,  toxicity  data,  and  to  a  lesser 
degree,  the  location  of  emitting 
facilities.  However,  the  SCRS  does  not 
estimate  absolute  or  relative  risk, 
population  exposure,  or  impacts. 

Several  factors  were  considered  when 
developing  the  schedule  for  standards 
including:  the  SCRS  ranking  scores;  the 
EPA's  capability  to  meet  the  numerical 
and  temporal  requirements  of  section 
112(e);  and  the  efficiency  of  grouping 
categories  in  the  same  timeframe. 
Admittedly,  the  SCRS  methodology  and 
data  input  have  limitations.  However, 
for  its  limited  use,  the  SCRS  and  its 
present  results  are  adequate  for  assisting 
with  the  development  of  the  schedule 
for  standards.  It  was  the  only  tool 
reasonably  available  that  could  address 
the  criteria  of  section  112(e)(2)  for  a 
large  number  of  source  categories  in  the 
short  time  available.  The  EPA  does  not 
plan  to  revise  and  rerun  the  SCRS  with 
new  data.  Currently,  the  EPA  does  not 
intend  to  use  the  SCRS  for  any  other 
regulatory  purposes.  The  EPA  realizes 
the  restricted  utility  of  the  SCRS  and 
encourages  the  public  and  other 
government  agencies  not  to  use 
incorrectly,  or  misinterpret,  the  SCRS 
results. 

The  SCRS  methodology  includes 
several  assumptions  and  utilizes 
simplified  algorithms.  In  order  to 
evaluate  thoroughly  the  SCRS  ranking, 
more  facihty-specific  data  would  be 
needed,  along  with  other  data  such  as 
EPA-verified  health  effects  benchmarks. 
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Currently,  this  information  is  not 
available  for  many  of  the  categories  or 
pollutants.  The  EPA  considers  the 
current  SCRS  results  to  be  adequate  for 
assisting  with  the  development  of  the 
schedule  for  standards. 

2.  Exposure  Score 

One  commenter  was  concerned  with 
the  use  of  average  county  population 
density  within  a  50-kilometer  (km) 
radius  of  the  facihty  for  the  long-terra 
aggregate  exposure  score  because  the 
resulting  score  may  underestimate  the 
risk  to  individuals  that  live  closer  to  the 
facility.  Another  commenter  objected  to 
the  use  of  average  population  density 
because  this  method  gives  unwarranted 
priority  to  fadUties  located  in 
unpopulated  parts  of  a  heavily 
populated  county.  One  commenter 
suggested  that  the  EPA  incorporate  the 
census-based  population  exposure 
capabilities  of  the  Human  Exposure 
Model  (HEM)  into  the  SCRS.  The 
commenter  was  concerned  that  several 
assumptions  made  in  the  SCRS  might 
underestimate  the  impact  of  emissions 
from  source  categories,  such  as  the  use 
of:  (1)  Nationwide  estimates;  (2)  uniform 
population  exposure;  and  (3)  constant 
average  dispersion  parameters  for  all 
pollutants  and  sources. 

For  detailed  information  on  SCRS 
methodology,  readers  are  referred  to  the 
draft  schedule  Federal  Register  notice 
(57  PR  44147  September  24. 1992)  and 
the  SCRS  Methodology  document 
(Docket  No.  A-91-14,  Item  No.  IV-A-1). 
In  summary,  the  SCRS  calculated  four 
separate  exposure  scores:  the  long-term 
aggregate,  the  long-term  maximum, 
short-term  aggregate,  and  the  short-term 
maximum  exposure  scores.  Emissions 
estimates  were  the  most  sensitive  factors 
in  the  calculation  of  each  of  the  four 
source  category  exposure  scores. 
Population  information,  although 
limited,  was  factored  into  one  of  the 
four  exposure  scores,  the  long-term 
aggregate.  Since  the  SCRS  contains 
many  assumptions,  and  uses  generic 
algorithms  and  readily  available  data  of 
varying  quality,  the  exposure  scores  are 
meant  as  screening  tools  and  are  not  to 
be  considered  exposure  estimates. 

In  response  to  the  comment  on  use  of 
a  50-km  radius,  the  long-term  aggregate 
exposure  score  theoretically  represents  a 
population-based  exposure  score  and  is 
not  intended  to  represent  the  maximally 
exposed  individual.  A  50-km  radius  was 
incorporated  into  the  long  term 
aggregate  exposure  score  algorithm 
because  it  is  the  maximum  downwind 
distance  to  which  meteorological 
disp«^rsion  conditions  are  considered  to 
be  reUable  using  the  EPA.'s  dispersion 
models.  A  second  long-term  score,  the 


long-term  maximum  exposure  score,  is 
used  to  represent  a  theoretical 
maximally  exposed  individual.  In  this 
algorithm,  it  is  assumed  that  the  highest 
concentration  is  typically  200  meters 
(m)  downwind.  However,  since  these 
values  are  constants  incorporated  into 
generic  algorithms  by  which  all  source 
categories  are  scored,  and  since  the 
SCRS  does  not  estimate  exposure  or 
risk,  it  is  arbitrary  what  radii  and 
distances  are  used  in  the  SCRS  exposure 
scores.  If  other  constant  values  for  radii 
or  distance  were  to  be  used  (e.g.,  20  km 
and  100  m,  respectively)  in  the  generic 
algorithms,  the  SCRS  relative  ranking 
results  would  change  very  little,  if  at  ail. 

Exposure  modeling  using  detailed 
census  data  (e.g.  such  as  using  the  HEM 
model)  was  not  used  in  the  SCRS 
because  the  EPA  did  not  have  adequate 
facility-specific  data  for  many  of  the 
source  categories.  Also,  performing 
exposure  modeling  for  all  facihties  in 
each  of  the  listed  source  categories 
could  require  an  enormous  level  of 
effort  and  is  beyond  the  scope  of  work 
believed  to  be  necessary  to  support  the 
schedule  for  standards.  Average 
population  density,  and  other 
assumptions  such  as  constant 
dispersion  parameters  for  all  pollutants, 
are  appropriate  for  the  SCRS  given  its 
limited  use  and  data  availability. 

3.  Health  Effects  Score 


One  commenter  recommended  that 
the  EPA  use  acute  health  effects 
endpoints  rather  than  the  lethal  dose  to 
50  percent  of  the  exposed  population 
(LDso)  currently  used  in  the  SCRS.  The 
commenter  was  also  concerned  about 
the  combination  of  health  effects  data 
on  acute  lethality,  reproductive  effects, 
and  other  noncancer  effects  that  may 
underestimate  public  health  impacts. 

In  addition,  it  was  argued  by  a 
commenter  that  the  nationwide 
emission  estimates  and  national 
population  density  do  not  accurately 
show  the  public  health  impact  from 
exposure  to  area  source  emissions.  The 
commenter  also  recommended' 
incorporating  uncertainty  factors  and 
environmental  effects  in  the  SCRS. 

Another  commenter  expressed 
concern  over  the  use  of  data  from  the 
Registry  of  Toxic  Effects  of  Chemical 
Substances  (RTECS).  since  it  is  not  a 
peer-reviewed  journal,  and 
recommended  using  well-supported 
toxicity  data  for  individual  chemicals,  if 
available,  to  develop  the  health  effects 
score.  Another  commenter  mentioned 
that  the  data  used  are  very  limited  and 
frequently  out-of-date,  and  noted  that 
the  RTECS  data  base  is  6  years  old.  The 
commenter  cautioned  that  the  SCRS 
mathematical  scoring,  on  sevwal  lr*vels, 


crosses  such  a  diverse  stratum  of  health 
effects  and  agents  that  any  scientific 
relevance  is  distorted.  The  commenter 
also  protested  that  the  SCRS  approach 
does  not  address  whether  the  health 
effects  only  occur  when  a  threshold 
limit  is  exceeded. 

Another  commenter  noted  that  the 
SCRS  is  too  ill-defined  for  the 
assignment  of  potential  health  effects  for 
a  particular  source  category,  and 
therefore,  contended  that  the  term 
"source  category  risk  score"  is  not 
correctly  used.  The  commenter  also 
claimed  that  the  health  effects  score, 
particularly  the  use  of  RTECS  data, 
should  be  scientifically  based.  The 
commenter  pointed  out  that  RTEC's 
contains  a  number  of  inaccurate  values, 
missing  data,  and  misinterpretations  on 
severity. 

As  part  of  the  response  to  the  above 
comments,  the  following  summary  of 
the  health  effects  scoring  methodology 
is  provided.  The  health  effects  score  for 
each  pollutant  was  based  on  four  health 
effects  endpoints  (i.e..  cancer, 
reproductive/developmental  effects, 
acute  lethality,  and  "other  toxicity"). 
The  "other  toxicity"  endpoint  was 
based  on  acute  or  chronic  health  effects 
data  other  than  cancer  (i.e..  noncancer 
effects),  that  were  not  included  in  the 
reproductive/developmental  or  acute 
lethality  endpoints.  The  LDw  and  lethal 
concentration  to  50  percent  of  exposed 
population  (LCjo)  were  used  to  calculate 
the  score  for  acute  lethality.  These 
values  were  a  useful  measure  of  relative 
toxicity  since  the  data  were  readily 
available  and  the  endpoint  (i.e..  50 
percent  death)  is  consistent  across 
pollutants.  Other  acute  benchmarks, 
such  as  levels  of  concern  (LOC's)  and 
doses  immediately  dangerous  to  life  and 
health  (IDLH's)  are  based  on  LDw  and 
LCso  data,  and  therefore,  would  have 
yielded  similar  relative  results.  The 
LDso  and  LCjo  data  were  useful  for 
scoring  the  pollutants  in  one  of  the  four 
health  effects  endpoints.  The  lowest  oral 
dose  reported  to  cause  a  health  effect 
(TDlo).  or  lowest  concentration  when 
the  substance  is  in  air  (TClo).  from  the 
RTECS  data  base,  were  used  to  derive 
the  reproductive/  developmental  health 
effects  score,  and  the  "other  toxicity" 
score  for  most  pollutants  in  the  SCRS. 

The  primary  source  of  information  for 
noncancer  health  effects  was  RTECS. 
which  is  a  data  base  developed  and 
maintained  by  the  National  Institute  of 
Occupational  Safety  and  Health.  The 
RTECS  data  base  is  widely  used  by  both 
industry  and  regulatory  agencies  as  a 
source  of  toxicity  data.  The  RTECS 
represents  one  of  the  most  readily 
available  and  comprehensive  sources  of 
information  on  noncancer  toxicological 
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endpoints.  When  the  health  effects  data 
were  being  compiled  for  the  SCRS,  the 
most  cvmrent  RTECS  data  were  used  (see 
Docket  No.  A-91-14,  Item  No.  U-A-l). 
It  would  have  been  desirable  to  obtain 
peei^reviewed,  noncancer  health  data, 
and  verified  health  effects  benchmarks 
such  as  the  EPA's  inhalation  reference 
concentrations  (RfC'sj.  However,  RfC's 
are  not  available  for  a  significant 
number  of  the  HAP's,  and  therefore. 
RfC's  were  not  used  in  the  SCRS.  Since 
LD$o's,  LCso's,  TDlo's  and  TClo's  were 
available  for  most  of  the  HAP's.  these 
values  were  used  in  the  SCRS.  Although 
the  RTECS  data  base  itself  is  not 
formally  peer  reviewed,  the  data  are 
from  the  scientific  literature.  The  EPA 
recognizes  the  limitations  associated 
with  the  lack  of  peer  review;  however, 
for  compiling  health  effects  information 
for  the  189  HAP's  for  incorporating  into 
a  screening  tool  such  as  the  SCRS, 
RTECS  was  a  valuable  source. 

Threshold  limits  were  not  considered 
in  the  SCRS.  For  many  pollutants,  data 
are  inadequate  to  determine  threshold 
limits,  if  they  exist.  More  importantly, 
since  the  SCRS  does  not  estimate 
exposure  or  risk,  it  cannot  determine  if 
a  threshold  effect  level  might  be 
exceeded.  The  pollutants  were  scored 
based  on  relative  potency.  The  SCRS 
generates  a  relative  ranking  based  on 
emissions  and  toxicity  data,  but  does 
not  attempt  to  determine  if  public 
health  impacts  actually  exist.  Therefore, 
threshold  levels  were  not  considered. 

The  terminology  "source  category  risk 
score"  was  used  in  some  earlier  docket 
items.  After  further  review,  the  EPA 
recognized  that  this  terminology  could 
be  misleading  since  the  SCRS  does  not 
estimate  risk.  Therefore,  in  the  draft 
schedule  notice  (57  FR  44147. 
September  24. 1992).  and  in  the  more 
recent  docket  items,  including  the 
"Methodology  for  the  Source  Category 
Ranking  System"  (Docket  No.  A-91-14, 
Item  No.  IV-A-1),  this  terminology  has 
been  changed  to  "source  category 
score."  The  draftschedule  Federal 
Register  notice,  today's  notice,  and  the 
methodology  document  clearly  indicate 
that  the  SCRS  does  not  estimate  risk. 
The  EPA  encourages  the  public  not  to 
misinterpret  the  SCRS  results. 

As  mentioned  above,  the  health 
effects  score  was  derived  for  four  types 
of  endpoints.  This  approach  was  used 
so  that  the  SCRS  would  cover  a  wide 
range  of  health  concerns.  There  are 
other  possible  methods  for  combining 
various  toxicity  and  emissions  data  to 
rank  source  categories.  However,  given 
the  limitations  on  time  and  data 
availability,  the  EPA  considers  the 
methodology  used  in  the  SCRS  to  be 
adequate  for  its  limited  purpose. 


In  response  to  the  commenter  who 
suggested  that  the  EPA  incorporate 
uncertainties  in  the  SCRS,  the  EPA 
recognizes  that  uncertainty  factors  are  a 
very  important  concern  when 
conducting  risk  assessments,  and  that 
defensible  risk  assessments  should 
contain  uncertainty  analyses.  For 
estimating  risk  or  impacts,  it  is 
important  to  consider  both  quantitative 
and  qualitative  uncertainty.  However, 
uncertainty  analyses  would  have 
limited  utility  for  producing  a  relative 
ranking.  Since  the  SCRS  generates  a 
relative  ranking,  and  does  liot  estimate 
risk  or  impacts,  and  since  the  SCRS  was 
only  a  tool  used  in  conjunction  with  the 
efficiency  of  grouping  and  other 
considerations  in  developing  the 
regulatory  schedule,  uncertainty  factors 
were  not  incorporated  into  the  SCRS. 
Needless  to  say,  outputs  from  the  SCRS 
are  highly  uncertain,  even  on  a  relative 
basis. 

4.  Environmental  Effects 

Two  commenters  suggested  that 
potential  adverse  effects  to  the 
environment  also  be  considered  in 
developing  the  schedule.  Specifically, 
one  of  these  commenters  recommended 
that  aquatic  toxicity,  bioaccumulation, 
effects  on  terrestrial  wildlife,  and  the 
effects  of  metals  on  plants  be 
considered.  This  commenter  did, 
however,  recognize  that  the  availability 
of  toxicity  data  fqr  effects  on  the 
environment  are  limited. 

Section  112(e)(2)  of  the  1990 
Amendments  states,  "In  determining 
priorities  for  promulgating  standards 

*  •  *  the  Administrator  shall  consider 

*  *  *  adverse  effects  to  public  health 
and  the  environment."  In  response  to 
these  comments  on  environmental 
effects,  and  after  further  EPA  review,  the 
EPA  has  conducted  a  limited  technical 
analysis  to  address  ecological  concerns. 
The  analysis  consists  of  two  relative 
rankings  of  the  source  categories.  One 
ranking  is  based  on  emissions  estimates, 
aquatic  toxicity,  and  bioconcentration. 
The  other  ranking  is  based  on  the  same 
three  parameters  plus  environmental 
partitioning.  The  ecological  data  (i.e., 
aquatic  toxicity,  bioconcentration,  and 
environmental  partitioning)  were 
primarily  obtained  from  the  draft 
"Focus  Chemicals  for  the  Clean  Air  Act 
Amendments  Great  Waters  Study" 
report,  hereafter  called  the  "Focus 
Chemicals"  report,  (Docket  No.  A-91- 
14,  Item  No.  IV-A-2).  The  emissions 
estimates  were  gathered  from  the  SCRS 
data  base  (Docket  No.  A-91-14,  Item 
No.  II-B-5  and  Il-B-8).  The  resulting 
relative  rankings  are  called  the  Aquatic 
Toxicity  and  Bioconcentration  (ATB) 
rankings  in  the  remainder  of  this  notice. 


Environmental  persistence  of  the  HAP's 
was  not  incorporated  into  the  ATB 
rankings  because  of  the  limited 
available  data.  Persistence  data  (from 
the  Focus  Chemicals  report)  were 
available  for  less  than  50  percent  of  the 
HAP's.  Although  the  persistence  data 
were  not  incorporated  into  the  ATB 
rankings,  source  categories  were 
identified  if  they  emit  HAP's  which 
were  considered  persistent  in  the  Focus 
Chemicals  report.  Effects  on  terrestrial 
species  were  not  considered  because  of 
the  Umitations  in  readily  available  data, 
and  the  limited  time  and  resources 
available  to  the  EPA  for  finalizing  the 
schedule  for  standvds  by  the  deadlines 
imposed  by  the  IGSOV^mendments.  The 
ATB  rankings  are  not'ecological  risk 
assessments,  but  rather  relative  rankings 
based  on  some  readily  available 
environmental  data.  A  thorough 
discussion  of  methodology,  input  data, 
and  results  are  contained  in  Docket  No. 
A-91-14. 

After  analyzing  the  ATB  relative 
rankings  along  with  the  separate  effort 
to  identify  source  categories  that  emit 
persistent  HAP's,  and  after  re- 
addressing all  the  other  considerations 
that  factored  into  the  development  of 
the  schedule  (such  as  the  section 
112(e)(1)  requirements,  SCRS  results, 
efficiency  of  grouping,  lime  needed  to 
develop  standards,  EPA  resources,  and 
abihty  to  meet  the  numerical  and 
temporal  requirements  of  section 
112(e)),  some  changes  have  been  made 
to  the  schedule  for  standards.  These 
changes  are  discussed  in  section  IV 
"Changes  to  the  Draft  Schedule." 

E.  Comments  and  Responses 
Concerning  Category  Specific 
Scheduling 

Two  commenters  affirmed  placement 
of  their  particular  source  categories  on 
the  schedule.  One  of  the  commenters 
reported,  however,  that  the  docket  for 
the  draft  schedule  did  not  provide^ 
sufficient  information  regarding  the 
ranking  of  individual  source  categories, 
and  the  data  used  in  the  ranking. 

One  commenter  asserted  that  the  oil 
and  natural  gas  production  category 
should  not  be  regulated  in  the  7-year 
timeframe  because  a  methodological 
flaw  in  the  SCRS  has  probably 
overstated  the  risk  from  this  category. 
The  commenter  argued  that  this 
category  should  have  a  lower  priority 
because  it  has  low  emission  rates,  and 
because  the  remote  location  of  most 
operations  results  in  lower  exposure 
potential  than  predicted. 

A  second  commenter  voiced  concern 
about  the  division  of  petroleum  refinery 
operations  into  two  separate  source 
categories  on  the  initial  list,  and  the 
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different  timeframes  to  which  they  were 
assigned  within  the  draft  schedule.  The 
commenter  was  concerned  that  there 
might  be  insufficient  time  to  develop 
MACT  standards  for  the  source  category 
"petroleum  refineries — other  sources 
not  distinctly  listed"  before  the  1994 
deadline.  Additionally,  the  commenter 
asserted  that  this  separation  would 
preclude  emissions  trading  between 
these  two  source  categories,  even  when 
collocated. 

A  third  commenter  argued  that  the 
pollutant  and  emissions  information 
used  to  list  and  to  develop  the  SCRS 
score  for  the  iron  foundries  and  steel 
foundries  source  categories  was 
incorrect  and  ultimately  skewed  the 
SCRS  ranks  upon  which  the  regulatory 
schedules  for  the  iron  foundries  and 
steel  foundries  source  categories  are 
based.  Another  commenter  asserted 
that,  given  the  current  asbestos 
NESHAP's  efficacy  and  the  reduction  in 
asbestos  use,  the  EPA  should  not 
schedule  the  asbestos  processing  source 
category  for  rulemaking  anj-time  in  the 
near  future.  Also,  one  commenter 
requested  a  60-day  extension  to  the 
comment  period,  in  order  to  further 
review  SCKS  ranking  information. 

For  further  discussion  of  public 
comments  and  responses  relevant  to  the 
scheduling  of  source  categories,  the 
reader  is  referred  to  a  docxmient  entitled 
"Schedule  for  Standards:  Summary  of 
Public  Comments  and  Responses" 
(Docket  No.  A-91-14,  Item  No.  IV-A-3). 
In  response  to  the  above  comment 
regarding  docket  information,  the 
docket  number  A-91-14  and  the 
referenced  docket  number  A-90-49, 
contain  information,  including 
emissions  estimates  and  health  effects 
data,  incorporated  into  SCRS.  In 
response  to  the  comments  relevant  to 
the  listing  of  source  categories,  the 
decisions  to  list  categories  and  to 
subdivide  or  aggregate  categories  such 
as  petroleum  refinery  operations  are  not 
a  part  of  today's  schedule  publication 
action.  As  discussed  previously,  the 
source  category  list  will  likely  be 
revised  sometime  in  the  future. 

In  response  to  the  specific  scheduling 
comments,  the  scheduling  decision  for 
each  source  category  was  made  after 
reviewing  all  the  considerations 
previously  discussed  in  this  notice.  The 
SCRS  was  considered  an  adequate  tool 
to  assist  in  the  development  of  the 
schedule.  The  commenters  did  not 
submit  new  data  on  emissions,  health 
effects,  or  specific  facility  parameters. 
After  further  EPA  review,  evaluating  all 
the  considerations  and  criteria 
previously  discussed  in  today's  notice, 
'.he  EPA  aecided  to  move  the  iron 
foundries  and  steel  foundries  source 


categories  to  the  10-year  timeframe. 
However,  the  EPA  does  not  have 
sufficient  information  indicating  that 
the  other  suggested  changes  should  be 
made.  Therefore,  none  of  these 
suggested  changes  has  been  made, 
except  for  the  movement  of  the  iron  and 
steel  foundries  categories  to  the  10-year 
timeframe. 

After  further  review,  the  EPA  decided 
not  to  extend  the  comment  period  as 
requested  by  one  commenter.  The  EPA 
realizes  that  a  30-day  comment  period 
challenges  the  public  to  review  and 
respond  quickly  to  the  notice.  However, 
the  1990  Amendments  imposed  an 
extremely  ambitious  schedule,  and  to 
lengthen  the  comment  period  may  have 
resulted  in  additional  delays  beyond 
those  which  this  project  has  already 
encountered.  The  EPA  has,  however, 
contacted  the  commenter  directly  to 
clarify  some  confusion  about  the  SCRS 
ranking,  and  to  provide  assistance  in 
locating  the  items  in  the  docket  related 
to  that  particular  source  category. 

F.  Comments  and  Responses  Related  to 
Flexibility 

Many  commenters  discussed  the  need 
for  some  degree  of  flexibility  within  the 
schedule,  and  said  that  the  EPA  should 
have  the  flexibility  to  adjust  the 
schedule  for  regulating  source  categories 
after  the  schedule  for  standards  is 
published.  Some  commenters  noted  that 
the  present  rankings  should  be  subject 
to  change  in  the  event  that  new 
information  becomes  available  and 
prompts  the  EPA  to  recalculate  a  source 
category  score  which  might  alter  the 
relative  rank  upon  which  its  scheduled 
promulgation  date  is  based.  Many 
commenters  asserted  that  as  data  quality 
and  availability  improves,  a  new  SCRS 
analysis  changing  the  relative  ranking 
may  prove  that  greater  risk  reduction 
may  be  achieved  in  a  shorter  timeframe 
by  amending  the  schedule. 

One  commenter  stated  that  flexibiUty 
was  needed  if  new  source  categories  are 
added  to  the  source  category  list  and 
schedule.  Another  commenter  stressed 
the  importance  of  revising  the 
methodology  used  to  develop  the  SCRS 
as  new  information  becomes  available. 
The  commenter  suggested  that  the  EPA 
should  have  the  authority  to  change  the 
schedule  in  the  future,  if  necessary,  after 
periodic  review  and  updates  in 
methodology.  Another  commenter 
stated  that  the  EPA  needs  flexibility  in 
order  to  allow  time  for  proper  attention 
to  the  technical  details  of  writing  the 
emission  standards.  Several  commenters 
asserted  that  the  EPA  must  be  able  to 
modify  the  schedule  out  of 
administrative  necessity  in  order  to 
better  meet  the  goals  of  the  statute. 


Two  commenters  asserted  that  since 
section  112(c)  of  the  1990  Amendments 
allows  the  EPA  to  amend  the  list  as 
appropriate,  the  EPA  should  also  have 
the  flexibility  to  alter  regulatory 
promulgation  deadlines.  One  of  these 
commenters  proposed  that  such 
revisions  are  appropriate  because 
section  112(b)  instructs  the  EPA  to  add 
or  delete  HAP's  when  specific 
conditions  are  satisfied,  and  that  the 
1990  Amendments  allow  for  the 
removal  of  source  categories  if  the 
pollutants  they  emit  have  been  delisted, 
or  if  the  projected  risk  from  those 
pollutants  drops  below  a  certain  level. 
Six  commenters  alleged  that  section 
112(e)  contains  no  prohibitions  against 
the  EPA  changing  the  schedule.  One  of 
the  commenters  interpreted  the  absence 
of  such  prohibition  to  mean  that  the 
decision  has  been  left  to  the  EPA's 
discretion.  The  commenter  argued  that 
Congress  would  have  firmly  indicated 
that  the  EPA  would  not  have  the 
authority  to  adjust  the  regulatory 
schedule  if  Congress  had  so  intended. 
Finally,  the  commenter  asserted  that  if 
the  EPA  was  deprived  of  its  authority  to 
adjust  the  schedule,  the  revision 
authority  described  in  sections  112(b) 
and  112(c)  would  lose  much  of  its  value. 
Others  added  that  since  section  112(e)  is 
not  considered  a  rulemaking  subject  to 
judicial  review,  the  EPA  should  not  be 
pressured  regarding  revisions  to  the 
schedule  by  possible  lawsuits  or  the 
requirements  of  the  Administrative 
Procedure  Act,  5  U.S.C  7551  (1992). 
However,  one  commenter  stated  that  the 
schedule  should  not  be  altered  unless  a 
significant  change  in  the  ranking  of 
source  categories  occurs  based  on  the 
changing  state  of  knowledge  supporting 
the  three  criteria  used  in  establishing 
the  schedule. 

In  response  to  the  above  comments  on 
flexibility,  the  EPA  interprets  section 
112  of  the  1990  Amendments  as 
permitting  some  flexibility  concerning 
amendment  of  the  schedule.  The 
comments  received  regarding  this  issue 
support  the  interpretation  that  the  EPA 
has  the  authority  to  amend  the 
schedule,  and  to  retain  some  regulatory 
flexibility,  after  publication  of  today's 
schedule.  The  EPA  considers  it 
impractical  to  have  a  strictly  rigid 
schedule  for  the  reasons  discussed  in 
section  I.B.  of  today's  notice.  To 
reiterate  some  of  these  reasons,  as  new 
data  become  available,  the  EPA  may 
identify  changes  to  the  schedule  that 
would  facilitate  greater  achievement  of 
the  prioritizing  criteria  of  section  112(e). 
As  pointed  out  by  some  commenters, 
there  may  be  situations  where 
significant  new  information  is  obtained 
(e.g.,  data  indicating  that  a  source 
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category  presents  much  less  of  a  hazard 
to  public  health  than  previously 
thought,  or  the  discovery  that  a  source 
category  is  posing  a  significant  threat  to 
the  environment)  that  warrants  hmited 
changes  to  the  schedule.  In  addition, 
amendment  of  the  schedule  may  also  be 
necessary  if  categories  on  the  initial 
source  category  list  are  delisted  under 
the  authority  of  section  112(c)(9). 
Hence,  the  EPA  anticipatee  that  it  may, 
from  tinte  to  time,  amend  the  schedule' 
for  standards  published  in  today's 
notice. 

The  EPA  does  not  anticipate  frequent 
amendment  of  the  schedule  for 
standards  for  important  reasons.  First, 
because  of  the  long  lead  time  and 
significant  resources  required  to 
promulgate  an  emissions  standard,  the 
EPA  will  not  have  the  technical  ability 
or  resources  to  reschedule  many 
standards,  particularly  to  move 
significant  numbers  of  source  categories 
into  earlier  timeframes.  Second,  because 
of  the  section  112(e)  numerical  and 
temporal  requirements  regarding 
scheduling  of  standards  (e.g..  regulate 
25  percent  of  all  listed  source  categories 
by  November  15. 1994,  and  an 
additional  25  percent  by  November  15, 
1997),  the  EPA  is  limited  in  its  ability 
to  defer  categories  into  later  timeframes 
without  moving  a  commensurate 
number  of  standards  to  earlier 
timeframes. 

Therefore,  the  schedule  will  not 
change  fi^uently.  but  rather,  may 
undergo  some  modifications  as 
significant  new  information  becomes 
available.  Of  course,  any  entirely  newly 
listed  categories  will  not  affect  the 
schedule,  as  they  have  their  own 
schedule  under  section  ll2(c)(5}. 
Source  categories  sub8e<|uently  added  to 
the  section  112(c)  list  shall  be  scheduled 
for  regulation  by  November  2000,  or  2 
years  after  they  are  listed,  whichever  is 
later. 

G.  Comments  and  Responses 
Concerning  Efficiency  of  Grouping 

A  few  commenters  cautioned  the  EPA 
to  refrain  from  arbitrarily  grouping 
source  categories  for  the  sole  purpose  of 
making  the  regulatory  process  easier 
and  more  convenient.  TTiey  were 
concerned  that  arbitrary  groupings 
could  lead  to  implementation 
bottlenecks  and  could  complicate  the 
residual  risk  determinations  that  will  be 
made  under  section  112(f).  The 
commenters  recommended  that,  if  the 
EPA  determines  a  single  standard 
applies  to  more  than  one  source 
category,  the  standard  should  be 
promulgated  separately  for  each  source 
categofy. 


One  commenter  stressed  that  it  is 
incorrect  to  hasten  the  regulatory 
schedule  for  categories  for  which 
information  is  more  readily  available 
just  because  they  are  easier  to  regulate 
in  a  given  timeframe,  notwithstanding 
the  impact  of  their  emissions  on  public 
health. 

Another  commenter  noted  that  the 
source  category  list  should  be  reviewed 
for  inconsistencies.  Specifically,  they 
pointed  out  that  polyester  resins 
production,  which  had  a  scheduled 
promulgation  date  of  November  15, 
1997  on  the  draft  schedule,  and 
polyethylene  terepthalate  production, 
which  has  a  schedule  promulgation  date 
of  November  15, 1994,  are  essentially 
the  same  category  and,  therefore,  should 
both  be  scheduled  tmder  the  November 
15, 1997  timeframe. 

One  commenter  reiterated  concerns 
they  had  expressed  in  their  comments 
on  the  prehminary  draft  list  of  source 
categories  regarding  the  approach  the 
EPA  used  to  identify  which  sources  fell 
under  which  categories  and  their 
respective  schedules.  The  commenter 
questioned  why  butyl  benzyl  phthalate, 
a  phthalate  plasticizer,  is  included  in 
the  draft  list  of  SOCMI  processes 
(scheduled  for  MACT  promulgation  by 
November  15, 1992).  This  would  result 
in  butyl  benzyl  phthlate  production 
being  regulated  before  the  phthalate 
plasticizers  production  source  category 
listed  under  miscellaneous  processes. 
The  commenter  questioned  the  logic  of 
requiring  regulation  of  one  phthalate 
plasticizCT  8  years  before  the  others.  In 
addition,  the  commenter  indicated  that 
the  EPA  had  not  specified  which 
category  the  formaldehyde  resins  group 
would  fall  imder,  stating  that  It  could  fit 
under  the  acetal  resins  production,  the 
amino  resins  production,  or  the 
phenohc  resins  production  categories. 

Another  commenter  alleged  that  bttle 
reliable  quantitative  data  on  emissions 
of  HAP's  from  iron  or  steel  foundries 
were  presented.  They  stated  that  due  to 
different  emissions,  process,  and 
technology  characteristics,  iron 
foundries  and  steel  foundries  should  not 
be  assigned  the  same  regulatory 
schedule  as  other  sources  grouped  in 
the  ferrous  metal  processing  industry 
group.  The  commenter  requested  a 
November  15,  2000  schedule 
assignment 

In  response  to  these  comments, 
section  112(e)(2)(C)  allows  the  EPA  to 
prioritize  regulations  for  source 
categories  based  on  "the  efficiency  of 
grouping  categories  *  •  "according  to 
the  pollutants  emitted,  or  the  processes 
or  technologies  used."  This  criterion 
enables  the  EPA  to  more  effectively 
utilize  its  technical  resources  for 


developing  regulations,  and  helps 
prevent  the  EPA  from  duphcaUng 
regulatory  efforts  for  similar  categories. 
The  EPA  has  considered  in  the  past,  and 
will  consider  in  the  future, 
characteristics  such  as  end  products, 
processing  steps,  raw  materials,  emitted 
pollutants,  emission  controls,  economic 
factors,  and  efficiency  of  using  EPA 
resources  in  grouping  source  categories 
into  single  regulatory  projects.  Of 
course,  without  extensively  studying 
each  source  category,  it  is  often  difficult 
for  the  EPA  to  predict  whether  a 
particular  emission  standard  will 
closely  resemble  a  standard  for  another 
source  category.  Thtf  EPA  understands 
that  if  it  is  later  discovered  that  initially 
grouped  categories  may  not  effectively 
be  regulated  by  one  standard,  the  EPA 
may  promulgate  separate  standards  for 
the  source  categories  as  necessary. 
However,  to  follow  the  commentCT's 
suggestion  of  continuing  to  have  project 
groupings  for  similar  categories  but  then 
to  promulgate  each  emission  standard  at 
different  times  based  on  the  SCRS 
ranking  would  defeat  the  purpose  of  the 
efficiency  of  grouping  criteria  and  could 
have  a  substantial  impact  on  the  EPA 
meetingother  goals  of  section  112. 

The  EPA  investigated  the 
commenters  allegation  that  the 
polyester  resins  production  is  identical 
to  polyethylene  terephthalate 
production.  This  review  revealed  that 
tRese  categories  are  in  fact  distinct  from 
one  another,  and  should  remain  as 
separate  source  categories.  In  particular, 
polyethylene  terephthalate  is  an 
ethylene  glycol-based  polymer  which  is 
spun  into  fibers  for  clothing,  blow- 
molded  into  plastic  bottles,  or  quenched 
and  stretched  to  form  specialty  films. 
Polyester  resins,  on  the  other  hand,  are 
styrene-based  resins  that  are  used 
primarily  in  the  manufacture  of 
fiberglass.  Because  of  these  differences, 
there  is  no  technical  reason  to  sdiedule 
the  two  source  categories  in  the  same 
timeframe.  The  polyester  resins 
production  source  category  has  been 
moved  to  the  10-year  timeframe.  And, 
the  polyethylene  terephthalate 
production  source  category  remains 
scheduled  in  the  4-year  timeframe.  The 
reader  is  referred  to  section  IV  of  today's 
notice  for  further  discussion  of  the 
changes  to  the  draft  schedule. 
In  response  to  the  comments 
regarding  the  formaldehyde  resins 
group,  this  is  merely  a  title  that  has  been 
adopted  by  the  EPA  to  refer  to  the 
NESHAP  project  intended  to  regulate 
the  acetal,  amino,  and  phenolic  resins 
production  source  categories.  By 
researching  these  individual  categories, 
the  EPA  discovered  that  each  of  these 
resin  producers  used  formaldehyde  as  a 
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pi^incipal  reactant  in  the  polymerization 
reaction.  Consequently,  the  EPA 
decided  to  minimize  its  regulatory 
resource  efforts  by  grouping  these  three 
source  categories  into  one  project. 
Although  the  same  regulatory  project 
focuses  on  all  three  categories,  this  does 
not  necessarily  suggest  that  the  emission 
standards  will  be  equivalent.  However, 
it  means  that  information  will  be 
gathered  simultaneously,  that  Agency 
work  group  membership  will 
presumably  be  similar  (if  not  identical), 
and  that  the  emission  standard(s)  will 
most  likely  be  proposed  and 
promulgated  on  the  same  schedules. 

hi  response  to  a  commenter's 
concerns  regarding  butyl  benzyl 
phthalate.  the  production  of  butyl 
benzyl  phthalate  is  included  in  the  list 
of  SOCMI  processes  which  are  proposed 
for  regulation  under  the  HON  (57  FR 
62608.  December  31, 1992).  It  is 
included  in  the  list  of  SOCMI  processes 
because  butyl  benzyl  phthalate  fits  the 
definition  delineated  in  the  proposed 
HON.  The  other  phthalate  plasticizers 
do  not  meet  the  HON  definition. 
Therefore,  the  other  phthalate 
plasticizers  productions  are  grouped 
into  a  separate  category  of  major  sources 
and  were  ranked  separately  in  the  SCRS. 
They  ranked  relatively  low  in  the  SCRS 
and  were  scheduled  in  the  10-year 
timeframe.  The  hst  of  SOCMI  processes 
is  not  an  item  for  review  under  this 
action.  However,  the  comment  has  bdfen 
forwarded  to  the  EPA  staff  responsible 
for  the  proposed  HON. 

Regarding  the  comment  on  the  iron 
foundries  and  steel  foimdries  source 
categories,  these  categories  were 
scheduled  independently  of  the  other 
categories  within  the  ferrous  metals 
processing  industry  group.  However, 
after  further  review  by  the  EPA,  the  iron 
foundries  and  steel  foundries  source 
categories  have  been  moved  to  the  10- 
year  timeframe.  In  consideration  of 
regulatory  efficiency,  individual  source 
categories  within  the  ferrous  metals  • 
industry  group  may  subsequently  be 
grouped  with  one  or  more  other  similar 
categories  within  or  outside  of  the 
industry  group. 

H.  Comments  and  Responses  Related  to 
Other  Considerations 

One  commenter  urged  the  EPA  to 
avoid  setting  schedule  dates  for  source 
categories  that  are  clearly  unattainable. 
The  commenter  mentioned  the  difficult 
challenge  imposed  on  the  EPA  to  meet 
the  statutory  deadlines,  and  stated  that 
it  is  important  that  section  112(d) 
standards  be  of  the  highest  quality 
possible.  Therefore,  the  commenter 
recommended  and  encouraged  the  EPA 
to  focus  on  the  practical  considerations' 


of  setting  and  meeting  the  source 
category  schedule.  The  commenter 
stated  that  the  EPA  should  consider  data 
availabiUty  and  resource  needs  when 
determining  where  to  place  certain 
source  categories  in  the  schedule, 
recognizing  that  writing  standards  for 
certain  categories  will  be  extremely 
resource-intensive  compared  to  other 
categories. 

In  response,  the  EPA  agrees  with  the 
above  recommendations.  The  EPA 
considered  data  availability  and 
resource  needs,  and  the  ability  to  meet 
the  scheduled  deadlines,  when 
developing  today's  schedule.  Some  of 
the  changes  made  to  the  draft  schedule 
for  standards  were  partly  based  on  these 
considerations.  The  changes  to  the  draft 
schedule  are  discussed  in  the  following 
section. 

rv.  Changes  to  the  Draft  Schedule 

The  schedule  published  in  today's 
notice  is  similar  to  the  draft  schedule 
pubUshed  on  September  24, 1992  (57  FR 
44147).  However,  some  changes  have 
been  made.  After  reevaluating  the 
prioritizing  considerations  previously 
discussed  in  this  notice,  and 
considering  public  comments, 
limitations  in  EPA  resources,  time 
needed  to  develop  standards,  section 
112(e)(1)  requirements,  the  ATB 
rankings,  and  persistence  of  HAP's.  and 
after  further  EPA  review,  the  EPA 
decided  to  move  29  source  categories 
from  the  7-year  to  the  10-year 
timeframe,  and  to  move  nine  source 
categories  from  the  10-year  to  the  7-year 
timeframe. 

The  draft  schedule  published  on 
September  24, 1992  (57  FR  44147)  had 
107  source  categories  (61  percent  of  the 
initially  listed  source  categories) 
scheduled  within  7  years  of  enactment 
of  the  1990  Amendments.  This  is  20 
source  categories  (11  percent)  more  than 
the  87  source  categories  (50  percent) 
required  by  section  112(e)(1).  Thus, 
imder  the  conditions  of  the  draft 
schedule,  the  EPA  could  have  met  the 
statutory  requirement  of  regulating  50 
percent  of  the  listed  source  categories  by 
November  15, 1997,  and  still  triggered 
section  112(j)  requirements  if  the  EPA 
failed  to  promulgate  emission  standards 
on  time  for  all  107  source  categories. 
After  further  review,  the  EPA  decided  to 
change  the  schedule  so  that  there  are  87 
source  categories  (50  percent)  scheduled 
within  7  years  of  enactment  of  the  1990 
Amendments.  This  percentage  change 
more  closely  reflects  the  requirements  of 
section  112(e)(1),  and  helps  avoid 
triggering  112(j)  requirements  for  the 
extra  categories. 

Nine  source  categories  from  the 
agricultural  chemicals  industry  group 


were  moved  from  the  10-  to  the  7-year 
timeframe.  For  a  listing  of  these  nine 
source  categories  included  in  the 
agricultural  chemicals  industry  group 
that  were  moved  to  the  7-year 
timeframe,  the  readers  are  referred  to 
table  1  of  today's  notice.  This  change 
was  made  after  reevaluating  all  the 
prioritizing  considerations  previously 
discussed  in  today's  notice,  but 
especially  after  considering  the 
efficiency  of  grouping  criterion,  data 
availability,  and  the  time  and  resources 
needed  to  promulgate  emission 
standards  for  the  174  source  categories 
included  in  today's  schedule.  The  EPA 
has  attempted  to  optimize  the  resources 
available  for  developing  emission 
standards.  By  grouping  these  source 
categories  together  under  one  regulatory 
project,  and  moving  them  to  the  7-year 
timeframe,  the  EPA  beheves  that 
resources  are  being  used  more 
efficiently  for  meeting  the  requirements 
of  section  112(e).  The  EPA  beheves  that 
this  scheduling  change  should  facilitate 
meeting  the  numerical  and  temporal 
requirements  of  section  112(e).  and  also, 
facilitate  a  greater  achievement  of  the 
prioritizing  criteria  of  section  112(e)(2). 
In  addition,  five  of  these  nine  source 
categories  emit  HAP's  that  were 
considered  ecologically  persistent  in  the 
draft  Focus  Chemicals  report. 

After  reevaluating  all  the  criteria  and 
considerations  for  prioritizing  that  were 
previously  discussed  in  today's  notice, 
the  EPA  moved  the  following  29  source 
categories  from  the  7-  to  the  10-year 
timeframe:  (1)  Stationary  Turbines;  (2) 
Polyvinyl  Alcohol  Production;  (3) 
Benzyl-'Trimethyl-Ammonium  Chloride 
Production;  (4)  Carboxy-Methyl- 
Cellulose  Production;  (5)  Polyvinyl 
Acetate  Emulsions  Production;  (6) 
Polyvinyl  Butyral  Production;  (7) 
Stationary  Internal  Combustion  Engines; 

(8)  Photographic  Chemicals  Production; 

(9)  Paper  and  Other  Webs  (Surface 
Coating);  (10)  PoljTnethyl  Methacrylate 
Resins  Production;  (11)  Sewage  Sludge 
Incineration;  (12)  Semiconductors 
Manufacturing;  (13)  Aerosol  Can  Filling; 
(14)  Cellophane  Production;  (15)  Rayon 
Production;  (16)  Chromium  Refactories 
Production;  (17)  Hydrochloric  Acid 
Production;  (18)  Hydrogen  Fluoride 
Production;  (19)  Polyester  Resins 
Production;  (20)  Hydrazine  Production; 
(21)  Chelating  Agents  Production;  (22) 
Rubber  Chemicals  Manufacturing;  (23) 
Iron  Foundries;  (24)  Steel  Foundries; 
(25)  Auto  and  Light  Duty  Truck  (surface 
coating);  (26)  Municipal  Landfills;  (27) 
Integrated  fron  and  Steel;  (28) 
Phosphoric  Acid  Manufacturing;  and 
(29)  Phosphate  Fertihzers  Production. 


V.  Schedule  for  the  Promulgation  of 
Emission  Standards 

The  schedule,  in  tables  1  and  2  of 
today's  notice,  estabhshes  timeframes 
for  the  promulgation  of  emission 
standards  for  the  categories  of  sources 
initially  listed  pursuant  to  section 
112(c).  The  listed  categories  are 
prioritized  considering  the  three  criteria 
identified  In  section  112(e)(2)  and  the 
other  considerations  discussed  in 
today's  notice.  Today's  schedule 
specifies  that  each  of  the  initially  listed 
source  categories  are  scheduled  to  be 
regulated  within  2,  4.  7,  or  10  years  of 
the  enactment  of  the  1990  Amendments, 
as  required  by  section  112(e). 

The  schedule  for  the  first  two  years 
(i.e..  requiring  promulgation  of 
standards  by  November  15, 1992) 
includes  five  categories  of  dry  cleaners 
and  the  SOCMI  source  category.  The 
SOCMI  category,  along  with  equipment 
leaks  from  20  other  non-SOCMI  source 
categories  or  subsets  of  source  categories 
would  be  subject  to  the  proposed  HON 
(57  FR  62608,  December  31, 1992).  A 
subset  of  a  source  category,  as  used  in 
today's  notice,  is  defined  as  a  particular 
process  or  emission  point  that  is  part  of 
the  more  broadly  defined  source 
category.  The  proposed  HON  includes  a 
negotiated  standard  for  equipment  leaks 
in  the  SOCMI  and  20  non-SOCMI  source 
cat^ories  or  subsets  of  source  categories 
(see  table  1,  footnote  c).  These  non- 
SOCMI  source  categories,  or  subsets  of 
source  categories,  are  (insistent  with 
the  seven  manufacturing  processes 
listed  in  the  notice  of  agreement  on 
negotiated  regulation  for  equipment 
leaks  (56  FR  9318,  March  6. 1991).  The 
negotiated  standard  was  proposed  as 
part  of  the  HON.  Only  the  equipment 
leak  emissions  in  these  non-SOCMI 
source  categories  or  subsets  of  source 
categories  are  scheduled  for  regulation 
by  November  15, 1992.  Regulations 
covering  other  emission  sources  in  these 
non-SOCMI  source  categories  are 
scheduled  for  later  years  because  of 
insufficient  time  and  information. 
Although  the  remainder  of  the  source 
categories  will  be  regulated  in  a  later 
timeframe,  sources  will  need  to  comply 
with  the  equipment  leaks  requirements 
in  the  HON,  according  to  the  deadlines 
specified  in  the  HON. 

To  fulfill  the  section  112(e)(1)(C) 
requirement  to  regulate  25  percent  of 
listed  categories  vinthin  4  years  of 
enactment  of  the  1990  Amendments,  45 
source  categories  (26  percent  of  the 
initially  listed  source  categories)  are 
scheduled  for  r^^lation  in  the  2-  and  4- 
year  timeframes.  This  group  includes 
several  active  projects  previously 
identified  as  high  priority  through 
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earher  prioritization  efforts;  categories 
already  under  investigation  as  part  of 
active  CTG  projects;  and  others  selected 
because  of  efficiency  of  grouping,  level 
of  knowledge,  and  potential  for 
completion  by  November  15, 1994. 

The  remaining  129  source  categories 
are  scheduled  for  regulation  within 
either  7  or  10  years  of  enactment.  The 
SCRS  ranking,  along  with  efficiency  of 
grouping  and  the  oAer  considerations 
discussed  previously  in  today's  notice, 
were  the  primary  criteria  for  scheduling 
the  remaining  categories  in  either  7-  or 
10-years.  To  frilfill  the  section 
112(e)(1)(D)  requirement  to  promulgate 
emissions  standards  for  an  additional  25 
percent  of  the  initially  Usted  souurce 
categories  by  November  15, 1997,  a  total 
of  87  source  categories  (50  percent)  are 
scheduled  for  regulation  within  7  years 
of  enactment  of  the  1990  Amendments. 

As  required  in  section  112(c)(5), 
source  categories  that  are  added  to  the 
source  category  Ust  after  pubhcation  of 
the  initial  source  category  hst  (57  FR 
31576.  July  16. 1992)  shall  be  regulated 
by  November  15,  2000,  or  within  2  years 
after  the  listing  date,  which  ever  is  later. 

VL  Administrative  Requirements 

A.  Docket 

The  docket  for  this  action  is  No.  A- 
91-14.  The  docket  is  an  organized  and 
complete  file  of  all  the  information 
submitted  to  or  otherwise  considered  by 
the  EPA  in  the  development  of  this 
schedule.  The  principal  purpose  of  the 
docket  is  to  allow  interested  parties  a 
means  to  access  documents  relevant  to 
developing  the  schedule.  The  docket  is 
available  for  pubUc  inspection  at  the 
EPA's  Air  Docket  Section,  listed  in  the 
AOORESSES  section  of  this  notice. 

B.  Regulatory  Requirements 

1.  General 

Because  today's  schedule  notice  is  not 
a  rule,  the  EPA  has  not  prepared  an 
assessment  of  the  potential  costs  and 
benefits  pursuant  to  Executive  Order 
12866,  nor  an  economic  impact  analysis 
pursuant  to  section  317.  nor  a  regulatory 
flexibility  analysis  piu^uant  to 
Regulatory  FlexibiUty  Act  (Pub.  L.  96- 
354,  September  19. 1980).  Also,  this 
notice  is  not  subject  to  the  Paperwork 
Reduction  Act  of  1990,  44  U.S.C  3501 
et  seq. 

2.  Executive  Order  and  Office  of 
Management  and  Budget  Review 

Under  Executive  Order  12866  (58  FR 
51735. 10/04/93),. the  Agency  must 
determine  whether  a  regulatory  action  is 
"significant "  and  therefore  subject  to 
OMB  review  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 


"significant "  regulatory  action  as  one 
that  is  likely  to  lead  to  a  rule  that  may 
(1)  Have  an  annual  effect  on  the 
economy  of  $100  miUion  or  more,  or 
adversely  and  materially  affecting  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
pubhc  health  or  safety,  or  State,  local  or 
tribal  governments  or  communities;  (2) 
create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligation  of 
recipients  thereof;j4)  raise  novel  legal 
or  pohcy  issues  aris^g  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  the  Office  of  Management 
and  Budget  (OMB)  has  noUfied  the  EPA 
that  this  schedule  notice  is  a 
"significant"  regulatory  action  within 
the  meaning  of  the  Executive  Order.  For 
this  reason,  this  schedule  action  was 
submitted  to  the  OMB  for  review. 
Changes  made  in  response  to  OMB    • 
suggestions  or  recommendations  will  be 
documented  in  the  public  record. 

Source  Category  Schedule  for 
Standards,  page  57  of  69 

VH.  Organization  of  the  Schedule  for 
Standards 

The  Schedule  for  Standards  is 
presented  in  tabular  form.  In  table  1,  the 
schedule  is  organized  by  industry 
group.  Within  each  industry  group  are 
related  categories  of  sources  and  the 
scheduled  deadline  for  promulgation  of 
emissions  standards.  The  source 
categories  are  scheduled  for  regulation 
within  2.  4,  7,  or  10  years  of  enactment 
of  the  1990  Amendments.  However,  as 
indicated  in  the  footnotes  of  table  1, 
some  source  categories  are  subject  to 
court-ordered  deadlines  in  accordance 
with  a  consent  decree  entered  in  Sterra 
Club  V.  Browner,  Case  Number  93-0124 
(and  related  cases)  (DC  District  Court). 
It  should  be  noted  that  the  section  112(j) 
requirements,  which  are  discussed  in 
section  LB.  of  today's  notice,  take  effect 
18  months  after  the  statutory  deadlines 
(i.e.,  November  15. 1992,  November  15, 
1994,  November  15, 1997,  and 
November  15,  2000).  The  court-ordered 
deadlines  do  not  affect  the  section  112(j) 
provisions.  In  table  1,  categories  of  area 
sources  have  been  listed  separately.  In 
table  2,  the  schedule  is  organized  by  the 
four  timeframes  (i.e.,  the  2,  4,  7  and  10 
year  groups). 


63952 


Federal  Register  /  Vol.  58.  No.  231  /  Friday.  December  3.  1993  /  NoUces 


^:^ 

Dated:  November  15, 1993. 
Michael  Shapiro, 

Assistant  Admi^stiator. 

Table  1  .—Categories  of  Sources 
OF  Hazardous  Air  PoauTANTS 
and  regulation  promulgation 
Schedule  by  Industry  Group 


Table  i.— Categories  of  Sources 
of  Hazardous  Air  Pollutants 
and  Regulation  Promulgation 
Schedule  by  Industry  Group— 
Continued 


Table  1  .—Categories  of  Sources 
OF  Hazardous  air  Pollutants 
and  Regulation  Promulgation 
Schedule  by  Industry  Group— 
Continued 


Industry  group— Source  category* 


Industry  group— Source  category* 


Schedule 
date 


Boil- 


Fuel  Combustion: 
Engine  Test  Facilities  .. 

Industrial  Boilers"  

Institutional/CorTOnercial 

ers"  

Process  Heaters 

Stationary  Internal  Combustion 

Engines" 

Stationary  Turtsines" 

Non-Ferrous  Metals  Processing: 
Prirriary  Aluminum  Production  .. 
Secondary   Aluminum   Produc- 
tion   

Primary  Copper  Snwlting  

Primary  Lead  Smelting  

Secondary  Lead  Smeltingi  

Lead  Acid  Battery  Manufactur- 
ing   

Primary  Magnesium  Refining  ... 
Ferrous  Metals  Processing: 

Coke  By-Product  Plants  

Coke    Ovens:    Charging.    Top 

Side,  and  Door  Leaks  

Coke  Ovens:  Pushing,  Quench- 
ing, and  Battery  Stacks 

Ferroalloys  Production 

Integrated  Iron  and  Steel  Manu- 
facturing   

Non-Stainless   Steel    Manufac- 
turing—Electric Arc  Furnace 

(EAF)  Operation  

Stainless  Steel  Manufacturing- 
Electric  Arc   Furnace  (EAF) 

Operation 

Iron  Foundries 

Steel  Foundries 

Steel  Pickling— HCI  Process  .... 
Mineral  Products  Processing: 

Alumina  Processing  

Asphalt  Corv:rete   Manufactur- 
ing   

Asphalt  Processing  

Asphalt  Roofing  Manufacturing 
Asphalt/Coal  Tar  Application- 
Metal  Pipes  

Chromium  Refractories  Produc- 
tion   

Clay  Products  Manufacturing  ... 

Lime  Manufacturing  

Mineral  Wool  Production  

Portland  Cement  Manufacturing 
Taconite  Iron  Ore  Processing  ... 
Wool  Fiberglass  Manufacturing 
Petroleum  and  Natural  Gas  Pro- 
duction and  Refining: 
Oil  and  Natural  Gas  Production 
Petroleum  Refineries — Catalytk; 
Cracking    (Fluid   and   other) 
Units,     Catalytic     Reforming 
Units,  ar>d  Sulfur  Plant  Units  . 
Petroleum       Refineries — Other 
Sources  Not  Distinctiy  List- 
ed"   


11/1 5AD0 
11/15/00 

11/15/00 
11/15/00 

11/15/00 
11/15/00 

11/15/97 

11/15/97 
11/15/97 
11/15/97 
11/15/94 

11/15/00 
11/15/00 

11/15A)0 

12/31/92 

11/15/00 
11/15/97 

11/15/00 


11/15/97 


11/15/97 
11/15/00 
11/15/00 
11/15/97 

11/15/00 

11/15/00 
11/15/00 
11/15/00 

11/15/00 

11/15/00 
11/15/00 
11/15/00 
11/15/97 
11/15/97 
11/15/00 
11/15/97 


11/15/97 


11/15/97 


Schedule 
date 


Industry  group — Source  category* 


Lk)ukte  Distribution: 
Gasoline  Distribution  (Stage  1)* 
Organk:     Liquids     Distribution 

(Non-Gasoline) 

Surface  Coating  Processes: 

Aerospace  Industries' 

/Vuto  and  Light  Duty  Truck  (Sur- 
face Coating) 

Rat  Wood   Paneling   (Surface 

Coating) 

Large  Appliance  (Surface  Coat- 
ing)   -• 

Magnetic  Tapes  (Surface  Coat- 
ing)*   

Manufacture  of   Paints,   Coat- 
ings, and  /^hesives 

Metal  Can  (Surface  Coating)  .... 
Metal  Coil  (Surface  Coating)  .... 
Metal  Furniture  (Surface  Coat- 
ing)   

Miscellaneous  Metal  Parts  and 
Products  (Surface  Coating)  ... 
Paper  and  Other  Webs  (Sur- 
face Coating) 

Plastic    Parts    and    Products 

(Surface  Coating)  

Printing.  Coating,  and  Dyeing  of 

Fabrics  

Printing/Publishing        (Surface 

Coating)  

Shipbuilding  and  Ship   Repair 

(Surface  Coating) 

Wood  Furniture  (Surface  Coat- 
ing)   

Waste  Treatment  and  Disposal: 
Hazardous  Waste  Incineration  . 

Municipal  landfills 

PuWkHy      Owned      Treatment 
Works  (POTW)  Emisswns  .... 

Sewage  Sludge  Incineration 

Site  Remediation  

Solid  Waste  Treatinent.  Stor- 
age and   Disposal   Facilities 

(TSDF) 

Agricultural    Chemicals    Produc- 
tion: 

4-Chloro-2- 
Methylphenoxyacetic?       Acid 

Production  

2,  4-D  Salts  and  Esters  Pro- 
duction   

4,    6-Oinltro-o-Cresol    Produc- 
tion   

Captafol  Production*  

Captan  Production  c  

ChkKoneb  Production  

Chlorothatonll  Productionc 

Dacthal  (tm)  Production' 

Sodium       Pentachlorophenate 

Production  

Tordon  (tm)  Acid  Productions  ... 
Fibers  Production  Processes: 
Acrylic  Fibers/Modacrylic  Fibers 

Production  

Rayon  Production  

11/15/94        Spandex  Production  


11/15/94 

11/15/00 

11/15/94 

11/15/00 

11/15/00 

11/15/00 

11/15/94 

11/15/00 
11/15/00 
11/15/00 

11/15/00 

11/15/00 

11/15/00 

11/15/00 

11/15/00 

11/15/94 

11/15/94 

11/15/94 

11/15/00 
11/15/00 

11/15/95 
11/15/00 
11/15/00 


11/15/94 


11/15/97 

Ml/15/97 

11/15/97 
11/15/97 
11/15/97 
11/15/97 
11/15/97 
11/15/97 

11/15/97 
11/15/97 


Schedule 
date 


Food  and  Agriculture  Processes: 

Baker's  Yeast  Manufacturing  .... 

Cellulose  Food  Casing  Manu- 
facturing   

Vegetable  Oil  Production 

Pharrraceutical  Production  Proc 

esses: 

Pharmaceuticals  Productions  .. 
Polymers  and  Resins  Production: 

Acetal  Resins  Production  

Acrylonitrile-Butadiene-Styrene 
Production  

Alkyd  Resins  Production 

Amino  Resins  Production  

Boat  Manufacturing 

Butadiene-Furfural        Cotrimer 

(R-11)' 

Butyl  Rubber  Production 

Carboxymethylcellulose  Pro- 
duction   

Cellophane  Production  

Cellulose  Ethers  Production  

Epichlorohydrin         Elastomers 

Production  

Epoxy  Resins  Production"  

Ethylene-Propylene        Rubber 

Production  

PexiWe     Polyurethane     Foam 

Production  

Hypalon  (tm)  Productionc 

Maleic   /Anhydride   Copolymers 

Production  

Methylcellulose  Production  

Methyl  Methacrylate-Acrylo- 
nitrile-Butadiene-Styrene  Pro- 
ductions   

Methyl  Methacrylate-Butadlene- 
Styrene  Terpolymers  Produc- 
tions   

Neoprene  Production 

Nitiile  Butadiene  Rubber  Pro- 
duction   

Non-Nykxi  Polyamides  Produc- 
tion"   

Nylon  6  Production 

Phenolk:  Resins  Production 

Polybutadiene  Rubber  Produc- 
tions   

Polycartxjnates  Productions 

Polyester  Resins  Production  .... 
Polyethylene        Terephthalate 

Production  

Polymerized  Vinylidene  Chlo- 
ride Production  

Polymethyl  Methacrylate  Resins 

Production  

Polystyrene  Production 

Polysulfide  Rubber  Productions 
Polyvinyl     Acetate     Emulsions 

Production  

Polyvinyl  /VIcohol  Production  .... 

Polyvinyl  Butyral  Production  

Polyvinyl  Chtoride  and  Copoly- 

11/15/97  mers  Production  

11/15/00        Reinforced  Plastic  Composites 
11/15/00  Production  


11/15/00 

11/15/00 
11/15/00 


11/15/97 

11/15/97 

11/15/94 
11/15/00 
11/15/97 
11/15-'00 

11/15/00 
11/15/94 

11/15/00 
11/15/00 
11/15/00 

11/15/94 
11/15/94 

11/15/94 

11/15/97 
11/15/94 

11/15/00 
11/15/00 


11/15/94 


11/15/94 
11/15/94 

11/15/94 

11/15/94 
11/15/97 
11/15/97 

11/15/94 
11/15/97 
11/15/00 

11/15/94 

11/15/00 

11/15/00 
11/15/94 
11/15/94 

11/15/00 
11/15/00 
11/15/00 

11/15/00 

11/15/97 
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Table  1  .—Categories  of  Sources 
OF  Hazardous  Air  Pollutants 
AND  Regulation  Promulgation 
Schedule  by  Industry  Group— 
Continued 


Table  1.— Categories  of  Sources 
OF  Hazardous  Air  Pollutants 
and  Regulation  Promulgation 
Schedule  by  Industry  Group— 
Continued 


Industry  group— Source  category" 


Styrene-Acrylonitrile  Production 

Sty rene- Butadiene  Rubber  and 

Latex  Productions  

Production   of   Inorganic   Chemi- 
cals: 

Ammonium  Sulfate  Produc- 
tion— Caprolactam  By-Prod- 
uct Plants  

Antimony  Oxides  Manufacturing 

Chlorine  Productions  

Chromium  Chemicals  Manufac- 
turing   

Cyanurk:  Chtoride  Production  ... 

Fume  Silica  Production 

Hydrochloric  Acid  Production  ... 

Hydrogen  Cyanide  Production  .. 

Hydrogen  Fluoride  Production  .. 

Phosphate    Fertilizers    Produc- 

•    tion 

Phosphoric  Acid  Manufacturing 

Quaternary  Ammonium  Com- 
pounds Production  

Sodium  Cyanide  Production  

Uranium  Hexafluoride  Produc- 
tion   

Production  of  Organic  Chemicals: 

Synthetic     Organic     Chemical 

Manufacturings 

Miscellaneous  Processes: 

Aerosol  Can-Filling  Facilities  .... 

Benzyltrimethylammonium 
CWoride  Production 

Butadiene  Dimers  Production  ... 

Carbonyl  Sulfide  Production  

Chelating  Agents  Production  .... 

Chlorinated  Paraffins  Produc- 
tions   

Chromic  AckJ  Anodizing  «  

Commercial       Dry       Cleaning 
(Perchtoroethylene)— Trans- 
fer Machines 

Commercial  Sterilization  Facili- 
ties*   

Decorative  Chromium  Electro- 
platingg 

Dodacanedioic  Ackl  Produc- 
tions   

Dry  Cleaning  (Peti-oleum  Sol- 
vent)   

Ethylldene  Norbomene  Produc- 
tions   

Explosives  Production  

Halogenated  Solvent  Cleaners* 

Hard  Chromium  Electroplating  i 

Hydrazine  Production  

Industiial                      Cleaning 
(Perchtoroethylene) — Dry-to- 
dry  machines 

Industrial  Dry  Cleaning 
(Perchtoroethylene)  Transfer 
Machines 

Industrial  Process  Cooling  Tow- 
ers' 

OBPA/1 ,3-Diisocyanate  Pro- 
duction s   

Pairit  Stripper  Users  


Schedule 
date 


11/15/94 
11/15,'94' 


11/15/00 
11/15/00 
11/15/97 

11/15/97 
11/15/97 
11/15/00 
11/15/00 
11/15/97 
11/15/00 

11/15/00 
11/15/00 

11/15/00 
11/15/97 

1 1/15/00 


11/15/92 
11/15/92 
11/15/00 

11/15/00 
11/15/97 
11/15/00 
11/15/00 

11/15/00 
11/15/94 


11/15/92 

11/15/94 

11/15/94 

11/15/00 

11/15/00 

11/15/00 
11/15/00 
11/15/94 
11/15/94 
11/15/00 

11/15/92 

11/15/92 

11/15/94 

11/15/00 
11/15/00 


Industry  group — Source  category* 


Photographic    Chemicals    Pro- 
duction   

Phthalate   Plasticizers   Produc- 
tion   

Plywood/Particle  Board  Manu- 
factijring 

Polyether  Polyols  Production  .... 

Pulp  and  Paper  Production  

Rocket  Engine  Test  Firing  

Rubber  Chemicals  Manufactur- 
ing   

Semiconductor  Manufacturing  .. 

Symmetrical 
Tetrachtoropyridine     Produc- 
tions   

Tire  Production  

Wood  Treatonent  

Categories  of  Area  Sources:" 

Asbestos  Processing  

Chromic  Acid /Vnodizing  g 

Commercial       Dry       Cleaning 
(Perchtoroethylene) — Dry-to- 
Dry  Machines  

Commercial       Dry      Cleaning 
(Perchtoroethylene) — Trans- 
fer Machines 

Commercial  Sterilization  Facili- 
ties*   

Decorative   Chromium   Electro- 
plating*   

Hak>genated  Solvent  Cleaners  s 

Hard  Chromium  Electroplating  * 


Schedule 
date 


11/15/00 

11/15/00 

11/15/00 
11/15/97 
11/15/97 
11/15/00 

11/15/00 
11/15/00 


11/15/00 
11/15/00 
11/15/97 

11/15/94 
11/15/94 


11/15/92 

11/15/92 

11/15/94 

11/15/94 
11/15/94 
11/15/94 


'Only  major  sources  within  any  category 
shall  be  subject  to  emisston  standards  under 
section  112  unless  a  finding  Is  made  of  a 
tiireat  of  adverse  effects  to  human  health  or 
the  environment  for  the  area  sources  in  a  cat- 
egory. All  listed  categories  are  exclusive  of 
any  specific  operattons  or  processes  ir>cluded 
under  other  categories  that  are  listed  sepa- 
rately. 

"Sources  defined  as  electric  utility  steam 
generating  units  under  section  112(a)(8)  shall 
not  be  subject  to  emisston  standards  pending 
the  findings  of  the  study  required  under  sec- 
tion 112(n)(1). 

s  Equipment  handling  specifk:  chemicals  for 
these  categories  or  subsets  of  these  cat- 
egories are  subject  to  a  negotiated  standard 
for  equipment  leaks  contained  in  tf>e  HON, 
which  was  proposed  on  December  31,  1992. 
The  HON  includes  a  negotiated  standard  for 
equipment  leaks  from  the  SOCMl  category 
and  20  non-SOCMl  categones  (or  subsets  of 
these  categories).  The  specific  processes  af- 
fected within  the  categones  are  listed  in  sec- 
tion XX.XO(c)  of  the  March  6,  1991  Federal 
Register  notice  (56  FR  9315). 

oA  finding  of  threat  of  adverse  effects  to 
human  health  or  the  environment  was  made 
for  each  category  of  area  sources  listed. 

The  following  footnotes  apply  to  source  cat- 
egories that  are  subject  to  court  ordered  pro- 
mulgation deadlines  (differing  from  the  at>ove 
listed  regulatory  deadlines)  in  accordance  with 
a  consent  decree  entered  in  Sierra  Club  v. 
Browrwr,  Case  No.  93-0124  (and  related 
cases)  (D.C.  Dist  Ct.). 

'Judicial  deadline:  02/28/94. 


'Judicial 
*  Judicial 
"Judicial 
'Judicial 
I  Judicial 
"Judicial 
>  Judk:ial 


deadlir>e: 
deadline: 
deadline: 
deadline: 
deadline: 
deadline: 
deadline: 


07/31/94. 
11/23/94. 
02/28/95. 
04/30/95. 
05/31/95. 
06/30/95. 
07/31/95. 


Table  2. — Categories  of  Sources  of  Hazardous 
Air  Pollutants  and  Regulation  Promulgation 
Schedule  by  Regulatory  Deadlines 

Source  Categories  with  Emission  Standards 

Due  by  November  15, 1992 
Synthetic  Organic  Chemical  Manufacturing 
Commercial  Drycleaning 

(Perchtoroethylene) — Dry-to-Dry 

Machines  * 
Commercial  Drycleaning 

(Perchloroethylene) — Transfer 

Machines  *       .     '  - 
Commercial  Drycleaning 

(Perchloroethylene) — Transfer  Machines 
Industrial  Drycleaning 
.  (Perchloroethylene)- Dry-to-Dry 

Machines 
Industrial  Drycleaning 

(Perchloroethylene) — Transfer  Machines 
Source  Categories  with  Emission  Standards 

Due  by  November  15, 1994 
Acrylonitrile-Butadiene-Styrene 

Production 
Aerospace  Industries 
Asbestos  Processing  * 
Butyl  Rubber  Production 
Chromic  Acid  Anodizing 
Chromic  Acid  .Anodizing  * 
Coke  Ovens:  Charging,  Topside  and  Door 

Leaks  (CAA  Mandated  Promulgation  by 

December  31, 1992) 
Commercial  Sterilization  Facilities 
Commercial  Sterilization  Facilities  * 
Decorative  Chromium  Electroplating 
Decorative  Chromium  Electroplating  • 
Epichlorohydrin  Elastomers  Production 
Epoxy  Resins  Production 
Ethylene-Propylene  Rubber  Production 
Gasoline  Distribution— Stage  1 
Halogenated  Solvent  Cleaners 
Halogenated  Solvent  Cleaners  * 
Hard  Chromium  Electroplating 
Hard  Chromium  Electroplating  * 
Hypalon  (TM)  Production 
Industrial  Process  Cooling  Towers 
Magnetic  Tapes  (Surface  Coaling)     » 
Methyl  Methacrylate-Acrylonitrile-   \ 

Butadiene-Styrene  Production        J 
Methyl  Methacrylate-Butadiene-Sty^e 

Terpol>'mers  Production  / 

Neoprene  Production  ^ 

Nitrile  Butadiene  Rubber  Production 
Non-Nylon  Polyamides  Production 
Petroleum  Refineries — Other  Sources  Not 

Distinctly  Listed 
Polyethylene  Terephthalate  Production 
Polybutadiene  Rubber  Production 
Polystyrene  Production 
Polysulfide  Rubber  Production 
Printing/Publishing  (Surface  Coating) 
Secondary  Lead  Smelting 
Shipbuilding  and  Ship  Repair  (Surface 

Coatings) 
Solid  Waste  Treatment,  Storage,  &  Disposal 

Facilities  (TSDF) 
Styrene-Acrylonitrile  Production 
Styrene-Butadiene  Rubber  and  Latex 

Production 


H3954 
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.Wood  Furniture  (Surface  Coating) 
Source  Categories  with  Emission  Standards 

Due  by  ^iove^lber  15, 1997 
4-Chloro-2-Methylphenoxyacetic  Acid 

Production 
2,4-D  Salts  and  Esters  Production 
4,6-Dinitro-O-Cresol  Production 
Acetal  Resins  Production 
Acrylic  Fibers/Modacrylic  Fibers 

Production 
Amino  Resins  Production 
Butadiene  Dimers  Production 
Captafol  Production 
Captan  Production 
Chloroneb  Production 
Chlorothalonil  Production 
Chlorine  Production 
Chromium  Chemicals  Manufacturing 
Cyanuric  Chloride  Production 
Dacthal  (TM)  Production 
Ferroalloys  Production 
Flexible  Polyurethane  Foam  Production 
Hydrogen  Cyanide  Production 
Mineral  Wool  Production 
Non-Stainless  Steel  Manufacturing — 

Electric  Arc  Furnace  (EAF)  Operation 
Nylon  6  Production 
Oil  and  Natural  Gas  Production 
Petroleum  Refineries — Catalytic  Cracking 
(Fluid  and  Other)  Units,  Catalytic 
Reforming  Units,  and  Sulfur  Plant  Units 
Pharmaceuticals  Production 
Phenolic  Resins  Production 
Polycarbonates  Production 
Polyether  Polyols  Production 
Portland  Cement  Manufacturing 

Primary  Aluminum  Production 
Primary  Copper  Smelting 

Primary  Lead  Smelting 

Publicly  Owned  Treatment  Works  (POTW) 
Emissions  (CAA  Mandated  Promulgation 
by  November  15. 1995) 

Pulp  k  Paper  Production 

Reinforced  Plastic  Composites  Production 

Secondary  Aluminum  Production 

Sodium  Cyanide  Production 

Sodium  Pentachloropheriate  Production 

Stainless  Steel  Manufacturing— Electric 
Arc  Furnace  (EAF)  Operation 

Steel  Pickling— HCl  Process 

Tordon  (TM)  Acid  Production 

Wood  Treatment 

Wool  Fiberglass  Manufacturing 
Source  Categories  with  Emission  Standards 
Due  by  November  15,  2000 

Aerosol  Can-Filling  Facilities 

Alkyd  Resins  Production 

Alumina  Processing 

Ammonium  Sulfate  Production — 
Caprolactam  By-product  Plants 

Antimony  Oxides  Manufacturing 

Asphalt  Concrete  Manufacturing 

Asphalt  Processing 

Asphalt  Roofing  Manufacturing 

Asphalt/Coal  Tar  Application — Metal 
Pipes 

Auto  and  Light  Duty  Truck  (Surface 
Coating) 

Bakers  Yeast  Manufacturing 

Benzyltnmethylammonium  Chloride 
Production 

Boat  ManuQcturing 

Butadiene-Furfural  Cotrimer  (R-11) 

Carbonyl  Sul&de  Production 

Carboxymethylcellulose  Production 

OUophane  Production 


Cellulose  Ethers  Production 
Cellulose  Food  Casing  Manufacturing 
Chelating  Agents  Production 
Chlorinated  Paraffins  Production 
Chromium  Refractories  Production 
Clay  Products  Manufacturing 
Coke  By-product  Plants 
Coke  Ovens:  Pushing,  Quenching  and 

Battery  Stacks 
Dodecanedioic  Acid  Production 
Dry  Cleaning  (Petroleum  Solvent) 
Engine  Test  Facilities 
Ethylidene  Norbomene  Production 
Explosives  Production 
Flat  Wood  Paneling  (Surface  Coating) 
Fume  Silica  Production 
Hazardous  Waste  Incineration 
Hydrazine  Production 
Hydrochloric  Acid  Production 
Hydrogen  Fluoride  Production 
Industrial  Boilers 
Institutional/Commercial  Boilers 
Integrated  Iron  &  Steel  Manufacturing 
Iron  Foundries 

Large  Appliance  (Surface  Coating) 
Lead  Acid  Battery  Manufacturing 
Lime  Manufacturing 

Maleic  Anhydride  Copoh'mers  Production 
Manufecture  of  Paints.  Coatings  & 

Adhesives 
Metal  Can  (Surface  Coating) 
Metal  Coil  (Surface  Coating) 
Metal  Furniture  (Surface  Coating) 
Melhylcellulos*  Production 
Miscellaneous  Metal  Parts  ft  Products 

(Surfoce  Coating) 
Municipal  Landfills 
OBPA/l,3-Diisocyanate  Production 
Organic  Liquids  Distribution  (Non- 
Gasoline) 
Paint  Stripper  Users 
Paper  and  Other  Webs  (Surface  Coating) 
Phosphate  Fertilizers  Production 
Phosphoric  Acid  Manu&cturing 
Photographic  Chemicals  Production 
Phthalate  Plasticizers  Production 
Plastic  Parts  and  Products  (Surface 

Coating) 
Plywood/Particle  Board  Manufacturing 
Polyester  Resins  Production 
Polymerized  Vinylidene  Chloride 

Production 
Polymethyl  Methacrylate  Resins 

Production 
Polyvinyl  Acetate  Emulsions  Production 
Polyvinyl  Alcohol  Production 
Polyvinyl  Butyral  Production 
Polyvinyl  Chloride  and  CopoliTiiers 

P^txiuction 
Primary  Magnesium  Refining 
Printing,  Coating  &  Dyeing  of  Fabrics 
Process  Heaters 
Quaternary  Ammonium  Compounds 

Production 
Rayon  Production 
Rocket  Engine  Test  Firing 
Rubber  Chemicals  Manufacturing 
Semiconductor  Manufacturing 
Sewage  Sludge  Incineration 
Site  Remediation 
Spandex  Production 
Stationary  Internal  Combustion  Engines 
Stationary  Turbines 
Steel  Foundries 

Symmetrical  Tetrachloropyridine 
Production 


Taconite  Iron  Ore  Processing 
Tire  Production 

Uranium  Hexafluoride  Production 
Vegetable  Oil  Production 
•  Denotes  area  source  category 
[FR  Doc.  93-29513  Filed  12-2-93;  8:45  am) 

BILUNG  CODE  6660-50-r 

[ER-FRL-4706-1] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities.  General  Information  (202) 
260-5076  OR  (202)  260-5075. 

Weekly  receipt  of  Environmental 
Impact  Statements  Filed  November  22. 
1993  through  November  26,  1993 
Pursuant  to  40  CFR  1506.9. 
EIS  No.  930420.  Draft  EIS.  NFS,  CO, 
Bent's  Old  Fort  Historic  Site,  General 
Management  Plan  and  Development 
Concept  Plan,  Implementation,  Santa 
Fe  Trail.  Otero  County.  CO,  Due: 
January  18,  1994.  Contact:  Don  Hill 
(719)  384-2596. 
EIS  No.  930421.  Final  EIS.  NPS,  UT. 
Timpanogos  Cave  National 
Monument  General  Management  and 
Development  Concept  Plans, 
Implementation,  American  Fork 
Canyon.  Utah  County,  UT,  Due: 
January  03, 1994,  Contact:  Sue  McGill 
(801)  756-5239. 
EIS  No.  930422.  Final  EIS,  BLM,  NV. 
Newmont  Gold  Quarry  Open-Pit  Mine 
and  Ore  Processing  Facility 
Expansion  and  Operation,  Plan  of 
Operation  Approval,  NPDES  and  COE 
Section  404  Permits.  Eureka  and  Elko 
Counties,  NV.  Due:  January  03, 1994. 
Contact:  David  Vandenberg  (702)  753- 
0200. 
EIS  No.  930423.  Draft  EIS.  AFS,  NV. 
Jerritt  Canyon  Gold  Mine  Expansion 
Project.  Implementation.  Plan  of 
Operation  and  COE  Section  404 
Permit,  Humboldt  National  Forest, 
Mountain  City  Ranger  District.  Elko 
County.  NV.  Due:  January  18.  1994, 
Contact:  Don  Carpenter  (702)  763- 
6691. 
EIS  No.  930424,  Draft  EIS.  SCS.  \VV. 
Upper  Buffalo  Creek  Watershed, 
Flood  Prevention  and  Watershed 
Protection,  Funding.  City  of 
Mannington,  Marion  County,  WV, 
Due:  January  18,  1994.  Contact:  Rollin 
Swank  (304)  291-4151. 
EIS  No.  930425.  Draft  EIS.  AFS,  WA, 
McCoy  Timber  Sales  and  Related 
Projects,  Implementation.  Gifford 
Pinchot  National  Forest,  Randle 
Ranger  District.  Lewis  and  Skamania 
Counties.  WA.  Due:  January  31. 1994, 
Contact:  Harry  Cody  (206)  497-7565. 
EIS  No.  930426.  Final  EIS.  FAA.  AZ. 
Phoenix  Sky  Harbor  International 
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Airport  Master  Plan  Updated 
Improvements,  Runway  8L/26R 
Extension,  Fxmding,  City  of  Phoenix, 
Maricopa  Coujity,  AZ,  Due:  January 
03,  1994.  Contact:  David  B.  Kessler 
(310)  297-1534. 

EIS  No.  930427,  Final  EIS.  BLM.  CA. 
Hollister  Oil  and  Gas  Leasing,  Land 
and  Resource  Management  Plan 
Amendment,  Implementation  and 
Applications  for  Permits  to  Drill, 
Bakersfield  District,  Monterey,  San 
Benito,  Fresno.  Madera  and  Merced 
Counties,  CA,  Due:  January  03, 1994, 
Contact:  Robert  Beehler  (408)  637- 
8183. 

EIS  No.  930428.  Draft  EIS.  BLM.  WY, 
Newcastle  Resource  Management 
Plan,  Implementation,  Evaluating 
Alternatives  for  the  Use  of  Public 
Lands  and  Resources  in  Portions  of 
Wyoming,  Crook,  Niobrara  and 
Weston  Counties,  WY,  Due:  March  04, 
1994,  Contact:  Floyd  Ewing  (307) 
746-4453. 

Amended  Notices 

EIS  No.  930394,  Draft  EIS,  UAF,  ID, 
Idaho  Training  Range,  Air-to-Groimd 
Aircraft  Tactical  Training  Facilities 
within  the  Idaho  Air  National  Guard 
at  Gowen  Field  and  the  Composite 
Wing  Mountain  Home  Air  Force  Base, 
ID.  Due:  February  09. 1994.  Contact: 
Brenda  Cook,  BLM  (804)  764-3328  or 
Butch  Peugh,  UAF  (208)  384-3076 
Published  FR-11-12-93.  Due  Date 
Correction;  The  U.S.  Department  of 
Defense's  U.S.  Air  F6rce  and  the  U.S. 
Department  of  the  Interior's  Biueau  of 
Land  Management  are  Joint  Lead 
Agencies  for  this  Project. 

Dated:  November  30, 1993. 
William  D.  Dickerson, 

Deputy  Director,  Office  of  Federal  Activities. 
[FR  Doc.  93-29615  Filed  12-2-93;  8:45  am] 

BILUNG  CODE  6560-5(MJ 


[ER-FRL-4706-2] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  November  8, 1993  through 
November  12, 1993  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  Section  309  of  the  Clean  Air  Act 
and  Section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  10.  1993  (50  FR  18392). 


Draft  EISs 

ERP  No.  D-AFS-G65057-NM  Rating 
E02,  Angostura  Diversity  Unit 
Vegetative  Management  Plan, 
Implementation,  Timber  Harvesting  and 
Regrowing,  Carson  National  Forest, 
Camino  Real  Ranger  District.  Taos 
County,  NM. 

Summary:  EPA  had  environmental 
Directions  to  the  USES'  preferred 
alternative  and  requested  additional 
information  in  the  final  EIS  regarding 
the  selection  of  the  preferred  alternative, 
clarification  of  purpose,  wetland 
identification  and  impacts,  water 
quality  and  fishery  impacts  and  road 
construction. 

ERP  No.  D-AFS-L65201-OR  Rating 
EC2,  Eagle  Creek  Timber  Sale  and  Road 
Construction,  Implementation,  Mt. 
Hood  National  Forest,  Zigzag  and 
Estacada  Ranger  Districts,  Clackamas 
County,  OR. 

Summary:  EPA  expressed 
environmental  concerns  regarding  the 
timber  sale's  potential  impact  on  water 
quality.  Additional  information  was 
requested  regarding  maps,  monitoring, 
air  quality,  threatened  and  endangered 
species. 

ERP  No.  D-AFS-L65209-WA  Rating 
EC2,  Pebble  and  Little  Granite  Timber 
Sales,  Implementation,  Mountain 
Analysis  Area,  Okanogan  National 
Forest,  Tonasket,  Twisp  and  Winthrop 
Ranger  Districts.  Okanogan  County,  WA. 

Summary:  EPA  expressed 
environmental  concerns  regarding  the 
sale's  potential  impact  on  water  quality. 
Additional  information  was  requested 
on  air  quality,  threatened  and 
endangered  species,  road  closures,  and 
wetlands. 

ERP  No.  D-FAA-C51015-NJ  Rating 
EC2,  Newark  International  Airport 
Installation  and  Operation  of  an 
Instrument  Landing  System  on  Runway 
11,  Funding  and  Airport  Layout  Plan 
Approval,  Essex  and  Union  Counties, 
NJ. 

Summary:  EPA  continued  to  express 
environmental  concerns  about  potential 
impacts  to  capacity.  Further,  the 
document  provides  insufficient 
information  to  evaluate  the  potential 
need  for  hazardous  waste  disposal  of 
material  to  be  excavated  during 
construction  of  the  proposed  project. 
Accordingly,  EPA  recommended  that 
the  final  EIS  present  additional 
information  to  address  these  concerns. 

ERP  No.  D-NPS-C80023-NY  Rating 
LOl,  Hamilton  Grange  National 
Memorial,  General  Management  Plan, 
Implementation,  New  York  County,  NY. 

Summary:  EPA  had  no  objections  to 
the  proposed  project. 

ERP  No.  DS-FHW-C40129-NY  Rating 
EC2,  NY-9A  Reconstruction  Project, 


Battery  Place  to  59th  Street  along  the 
western  edge  of  Manhattan,  New 
Information,  Fimding  and  Approval  of 
Permits,  New  York  County,  NY. 

Summary:  EPA  expressed 
environmental  concerns  although  the 
scope  of  the  supplemental  draft  EIS  is 
limited  to  anomalies  in  the  traffic 
analysis.  The  final  EIS  needs  to  address 
water  quality,  hazardous  wastes,  air 
quality  analysis  and  noise  concerns 
raised  by  EPA  on  the  draft  EIS. 

Final  EISs 

ERP  No.  F-AFS-L65187-AK,  North 
Revilla  Project,  Long-Term  Timber  Sale 
Contract,  Implemerttation,  Tongass 
National  Forest,  Ketdhikan 
Administrative  Area,  Ketchikan  Ranger 
District,  Revillagigedo  Island.  AK. 

Summary:  EPA  continued  to  have    - 
concerns  with  the  effect  of  the  action 
alternatives  on  water  quality  and 
fisheries.  EPA  believed  that  unresolved 
water  quality  monitoring  issues  will 
make  it  difficult  to  ensure  that  Alaska 
Water  Quality  Standards  are  met  and 
beneficial  uses  protected. 

ERP  No.  F-AFS-L65197-AK. 
Campbell  Timber  Sale.  Implementation. 
Tongass  National  Forest,  Stikine  Area, 
AK. 

Summary:  EPA  had  no  objection  to 
the  preferred  alternative  as  described  in 
the  final  EIS. 

Dated:  November  30, 1993. 
William  0.  Dickerson, 

Deputy  Director,  Office  of  Federal  Activities. 
[FR  Doc.  93-29616  Filed  12-2-93;  8:45  am) 

BILUNG  CODE  S560-50-U 


[FRL-4806-3] 

Office  of  Environmental  Equity  Grants 
Program;  Solicitation  Notice  for  Fiscal 
Year  (FY)  1994  Environmental  Justice 
Grants  to  Community  Groups 

Important  Pre-Application  Information 

Pre-applications  must  be  postmarked 
no  later  than  February  4, 1994.  Pre- 
applications  will  serve  as  the  sole  basis 
for  evaluation  and  recommendation  for 
funding.  This  notice  contains  all 
information  and  forms  necessary  to 
submit  a  pre-application. 

Pre-applications  for  a  Federal  grant 
must  be  mailed  to  your  Environmental 
Protection  Agency  (EPA)  regional  office. 
(A  list  of  addresses  and  phone  numbers 
for  questions  is  included  at  the  end  of 
this  notice.)  EPA  expects  projects  to 
begin  by  June  1,  1994.  EPA  will  award 
grants  in  Fiscal  Year  1994  subject  to  the 
amount  of  appropriated  funds. 
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Puipose  of  Notice 

This  notice  solicits  pre-applicaUons 
from  any  community  group  which  is 
eligible  under  applicable  statutory 
authorities,  (for  example,  community- 
based/grassroots  organization,  school, 
education  agency,  college  or  university, 
and  non-profit  organization)  and  tribal 
government  for  grants  to  support  current 
and  new  projects  to  design, 
demonstrate,  or  disseminate  practices, 
methods,  or  techniques  which  address 
environmental  justice  concerns. 

Background 

In  June  of  1993,  the  Office  of 
Environmental  Equity  of  the 
Environmental  Protection  Agency  (EPA) 
was  delegated  granting  authority  to 
solicit  projects,  select  suitable  projects 
from  among  those  proposed,  supervise 
such  projects,  evaluate  the  results  of 
projects,  and  disseminate  information 
on  the  effectiveness  of  the  projects,  and 
feasibihty  of  the  practices,  methods, 
techniques  and  processes  in 
environmental  justice  areas.  Each 
instrument  approved  under  the 
environmental  equity  delegation  must 
be  consistent  with  the  Federal  Grant  and 
Cooperative  Agreements  Act  of  1977. 
Public  Law  95-24.  as  amended,  31 
U.S.C.  6301;  Title  40  of  the  Code  of 
Federal  Regulations,  parts  30,  31,  33,  40, 
43  and  47,  as  appropriate;  and  existing 
media-specific  regulations  pertinent  to 
the  statement  of  work. 

In  its  1992  report.  Environmental 
Equity:  Reducing  Risk  for  All 
Communities,  EPA  found  that  people  of 
color  and  low-income  communities 
experience  higher  than  average 
exposure  to  toxic  pollutants  than  the 
general  population.  The  Office  of 
Environmental  Equity  is  interested  in 
helping  these  communities  to  identify 
and  assess  these  pollution  sources,  to 
implement  environmental  awareness 
and  training  programs  for  affected 
residents  and  work  with  local 
stakeholders  (community-based 
organizations,  academia,  industry,  local 
governments)  to  devise  strategies  for 
environmental  improvements. 

Fiscal  Year  1994  will  be  the  first  year 
of  the  grants  program  with  the  amount 
of  awards  up  to  $10,000  per  grant.  Each 
of  EPA*s  10  regions  will  have 
approximately  $50,000  for  grants  with  a 
Federal  share  of  $10,000  or  less. 
Recipients  will  be  required  to  provide  at 
least  a  5%  match  as  explained  in 
Section  H  of  this  announcement. 

FUNDING 

The  Office  of  Environmental  Equity 
has  approximately  $500,000  for  this 
grants  program  in  Fiscal  Year  1994.  EPA 


will  award  grants  based  on  the  merits  of 
the  pre-application  and  the  availability 
of  hinds. 

Eligible  Activities 

A.  What  Is  the  Purpose  of  the  Grants 
Program? 

The  purpose  of  the  grants  program  is 
to  provide  financial  assistance  and 
stimulate  a  public  purpose  by 
supporting  projects  to  any  affected 
community  group  (for  example, 
community-based/grassroots 
organization,  school,  education  agency, 
college  or  university,  and  non-profit 
organization)  and  tribe  who  engage  or 
plan  to  carry  out  projects  to  address 
environmental  justice  issues.  Projects 
that  focus  on  the  design,  methods,  and 
techniques  to  evaluate  and  solve 
environmental  justice  issues  of  concern 
to  affected  communities  will  be  given 
priority.  Funds  can  be  used  to  develop 
a  new  activity  or  to  substantially 
improve  the  quality  of  existing  ones. 

B.  What  Specific  Activities  Will  be 
Eligible  to  Receive  Funding? 

The  eligible  environmental  justice 
activities  shall  include,  but  not  be 
limited  to: 

1.  Design  and  demonstration  of  field 
methods,  practices,  and  techniques, 
including  assessment  and  analysis  of 
environmental  justice  conditions  and 
problems  (for  example,  socioeconomic 
impact  studies,  natural  resource  clean- 
up efforts); 

2.  Projects  to  understand,  assess  or 
address  specific  local  environmental 
justice  issues  or  problems  (for  example, 
reforestation  efforts,  monitoring  of 
socioeconomic  changes  in  a  community 
as  a  result  of  an  environmental  abuse); 

3.  Demonstration  or  dissemination  of 
environmental  justice  information, 
including  development  of  equity 
educational  tools  and  materials  (for 
example,  developing  or  supplementing 
existing  community  newsletters); 

4.  Provision  of  environmental  justice 
training  or  related  education  for  • 
community  residents,  teachers,  faculty, 
or  related  personnel  in  a  specifie 
geographic  area  or  region  (for  example 
workshops,  awareness  conferences);  and 

5.  Obtain  technical  expert 
consultation  to  access,  analyze,  and 
interpret  public  environmental  data  for 
a  specific  geographic  area  or  region  (for 
example.  Geographic  Information 
Systems  (CIS),  Toxic  Release  Inventory 
(TRI)  and  other  databases). 

Priority  will  be  given  to  those  projects 
which  will  help  improve  the 
environmental  quality  of  affected 
communities  by  developing:  (A)  An 
environmental  justice  project,  activity. 


method,  or  technique  which  may  have 
wide  application;  (B)  a  practice, 
method,  or  technique  which  enhances 
skills  in  addressing  environmental 
justice  issues  and  problems;  (C)  an 
environmental  justice  education 
practice,  method,  or  technique  which 
addresses  environmental  justice  issues; 
and  (D)  an  environmental  justice  project 
or  activity  which  estabUshes  or  expands 
information  systems  for  local 
commimities. 

C.  How  Does  EPA  Define  Environmental 
Justice  Under  the  Environmental  Justice 
Grants  Program? 

Environmental  justice  is  the  fair 
treatment  of  people  of  all  races,  cultures 
and  income  with  respect  to  the 
development,  implementation  and 
enforcement  of  environmental  laws, 
regulations  and  policies.  Fair  treatment 
means  that  no  racial,  ethnic  or 
socioeconomic  group  should  bear  a 
disproportionate  share  of  the  negative 
environmental  consequences  resulting 
from  the  operation  of  industrial, 
municipal,  and  commercial  enterprises 
and  from  the  execution  of  federal,  state 
and  local,  and  tribal  programs  and 
policies.  Environmental  justice  seeks  to 
ensure  that  the  communities,  private 
industry,  local  governments,  states, 
tribes,  federal  government,  grass-roots 
organizations,  and  individuals  act 
responsibly  and  ensure  environmental 
protection  to  all  communities. 
Environmental  justice  projects  or 
activities  should  enhance  critical 
thinking,  problem  solving,  and  effective 
decision-making  skills.  Environmental 
justice  efforts  may  include,  but  are  not 
necessarily  limited  to  enhancing  the 
gathering,  observing,  measuring, 
classifying,  experimenting  and  other 
data  gathering  techniques  that  assist 
individuals  in  discussing,  inferring, 
predicting,  and  interpreting  information 
about  environmental  justice  issues  and 
concerns.  Environmental  justice  projects 
should  engage  and  motivate  individuals 
to  weigh  various  issues  to  make 
informed  and  responsible  decisions  as 
they  work  to  address  environmental 
inequities. 

EPA  is  interested  in  funding 
environmental  justice  activities  that  go 
beyond  providing  information  to 
community  groups  or  citizens. 
Dissemination  of  environmental  justice 
information,  by  itself,  is  not  an 
environmental  justice  project,  although 
such  information  may  be  an  essential 
element.  Environmental  justice 
information  provides  facts  or  opinions 
about  environmental  justice  issues  or 
problems,  but  does  not  necessarily 
enhance  critical  thinking,  problem 
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solving,  or  effective  decision-making 
skjills. 

D.  Who  May  Submit  Pre-Applications 
and  May  an  Applicant  Submit  More 
Than  One? 
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Any  affected  community  group  (for 
example,  commimity-based/grassroots 
organization,  school,  education  agency, 
college  or  university,  and  non-profit 
organization)  and  tribal  government 
may  submit  a  pre-application  upon 
publication  of  this  solicitation. 

No  organization  can  have  two  grants 
for  the  same  project  at  one  time.  EPA 
will  consider  only  one  pre-application 
for  a  given  project.  Organizations  may 
submit  more  than  one  pre-application  as 
long  as  the  pre-apphcations  are  for 
separate  and  distinct  projects  or 
activities. 

E.  May  an  Individual  Apply? 

No.  Only  non-profit  organizations, 
community  groups,  institutions  and 
tribal  governments — not  individuals — 
are  eligible.  Individuals  may  have  their 
organizations,  institutions,  government 
or  association  apply.  The  qualifications 
of  those  individuals  participating  in  the 
proposed  project  will  be  an  important 
factor  in  the  selection  process. 
Organizations  must  be  incorporated  to 
receive  funds. 

Funding  Priorities 

F.  What  Type  of  Projects  WW  Have  the 
Best  Chance  of  Being  Funded? 

To  increase  the  chance  of  successfully 
competing  for  funding,  the  applicant's 
project  should  meet  the  following 
objective  and  criteria. 

1.  The  project  should  meet  one  or 
more  of  the  following  EPA  objectives: 

a.  To  facilitate  communication, 
information  exchange,  and  community 
partnerships;  and/or 

b.  To  motivate  the  general  public  to  be 
more  conscious  of  environmental  justice 
issues,  resulting  in  action  to  address 
these  issues. 

2.  The  project  should  also  develop 
and  demonstrate  an  environmental 
justice  practice,  method,  or  technique 
which: 

a.  May  have  wide  application;  and 

b.  Addresses  an  environmental  justice 
issue  which  is  of  a  high  priority. 

The  items  discussed  above  are  relative 
and  can  be  defined  differently  among 
various  schools,  communities,  tribes, 
stales,  or  geographic  regions.  Therefore, 
the  degree  to  which  a  project  addresses 
a  high  priority  environmental  justice 
issue  will  vary  and  must  be  defined  by 
applicants  according  to  their  local 
environmental  justice  concerns. 

Each  pre-application  should  define 
these  terms  as  they  relate  to  the  specific 


project  and  include  a  succinct 
explanation  of  how  the  project  can  serve 
as  a  model  in  other  settings,  and  how  it 
addresses  a  high-priority  environmental 
justice  issue. 

3.  The  project  should  also  focus  on 
one  or  more  of  the  following  items: 

a.  Necessary  improvements  in 
commimication  and  coordination, 
identified  by  the  applicant,  among 
existing  local,  state,  tribal  and  federal 
environmental  programs; 

b.  Promoting  equity  in  the  local 
commimity  by  increasing  educational 
information  for  people  of  color  and  low- 
income  populations;  or 

c.  Teaching  about  risk  reduction, 
pollution  prevention,  or  geographic 
protection  as  potential  strategies  for 
addressing  environmental  justice 
problems  or  issues.  (These  terms  are 
defined  below  in  Supplemental 
Information). 

G.  How  Much  Money  May  Be  Requested 
and  What  Size  Grant  Application  Has  ' 
the  Best  Chance  of  Being  Funded: 

The  ceiling  for  any  one  grant  is 
$10,000  in  Federal  funds.  EPA's  10 
regional  offices  will  award  grants.  For 
Fiscal  Year  1994,  EPA  strongly 
encourages  applicants  to  request  grants 
between  $2,000  and  $5,000  in  Federal 
funding. 

H.  Are  Matching  Funds  Required? 

Yes.  Federal  funds  for  projects  shall 
not  exceed  95%  of  the  total  cost  of  such 
projects.  EPA  encourages  non-Federal 
matching  shares  of  greater  than  5%.  The 
non-Federal  share  of  project  costs  may 
be  provided  in  cash  or  by  in-kind 
contributions  and  other  non-cash 
support.  In-kind  contributions  often 
include  salaries  or  other  verifiable  costs. 
In  the  case  of  salaries,  applicants  may 
use  either  minimum  wage  or  fair  market 
value.  The  proposed  match,  including 
the  value  of  in-kind  contributions,  is 
subject  to  negotiation  with  EPA.  All 
grante  are  subject  to  audit,  so  the  value 
of  in-kind  contributions  must  be 
carefully  documented. 

The  matching  (non-Federal)  share  is  a 
percentage  of  the  entire  cost  of  the 
project.  For  example,  if  the  total  project 
cost  is  $5,264  then  the  Federal  portion 
can  be  no  more  thaii  $5,000,  which  is 
95%  of  the  total  project  cost.  For  this 
example,  the  grant  recipient  would  be 
required  to  provide  $264  for  the  project. 
The  amoumt  of  non-Federal  funds, 
including  in-kind  contributions,  must 
be  briefly  itemized  in  Block  15  of  the 
pre-application  form  (SF  424)  included 
at  the  end  of  this  notice.  Among  other 
things,  EPA  funds  can  not  be  used  as 
matching  funds  for  other  Federal  grant 


match  requirements,  for  construction,  or 
bujing  furniture. 

The  Pre- Application 

/.  What  is  a  Pre-application? 

A  pre-apphcation  is  the  "Application 
for  Federal  Assistance"  form  (Standard 
Form  424  or  SF  424)  and  a  work  plan 
(described  below).  These  documents 
contain  all  the  information  EPA  needs 
to  evaluate  the  merits  of  your  pre- 
application.  Applicants  will  not  be 
asked  to  submit  additional  information 
to  support  their  projects,  except  that 
finalists  may  be  asked  to  submit  various 
Federally  required  forms  necessary  to 
complete  a  formal  ^plication  (for 
example,  a  "Certification  Regarding 
Debarment.  Suspension,  and  Other 
Responsibility  Matters"  form), 

/.  How  Must  the  Pre-application  Be 
Submitted  Qnd  Specifically  What  Must 
the  Standard  FofftrXSF)  424  and  Work 
Plan  Include? 

The  applicant  must  submit  one 
original-signed  by  a  person  authorized 
to  receive  funds  for  the  applicant-and 
two  copies  of  the  pre-application 
(double-sided  copies  encouraged).  Pre- 
applications  must  be  reproducible  (for 
example,  stapled  once  in  the  upper  left 
hand  comer,  on  white  paper,  and  with 
page  numbers  in  the  upper  right  hand 
comer).  Pre-applications  may  not 
include  brochures,  video  tapes,  or  any 
other  material  not  described  in  Question 
J.2. 

As  described  above,  a  pre-application 
contains  an  SF  424  and  a  work  plan. 
The  following  describes  what  an  SF  424 
and  a  work  plan  are  and  what  they  must 
contain. 

1.  Application  for  Federal  Assistance 
(SF  424).  An  SF  424  is  an  official  form 
required  for  all  Federal  grants.  A 
completed  SF  424  must  be  submitted  as 
part  of  your  pre-appHcation.  This  form, 
along  with  instructions  are  included  at 
the  end  of  this  notice. 

2.  Work  Plan.  A  work  plan  describes 
the  applicant's  proposed  project.  Work 
plans  must  be  no  more  than  5  pages 
total.  One  page  is  one  side  of  a  single- 
spaced  t}-ped  page.  The  pages  must  be 
letter  size  (8  1/2  x  11),  with  normal  type; 
size  (10  or  12  cpi)  and  at  least  1" 
margins.  The  only  appendices  and 
letters  of  support  that  EPA  will  accept 
are  a  budget,  resumes  of  key  personnel, 
and  commitment  letters. 

Work  plans  must  be  submitted  in  the 
format  described  below.  The 
percentages  next  to  the  items  are  the 
weights  EPA  will  use  to  evaluate  the 
applicant's  work  plan.  Please  note  that 
certain  sections  are  given  greater  weight 
than  others. 
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I.  A  concise  introduction  of  no  more 
than  one  page  that  states  the  nature  of 
the  organization,  how  the  organization 
has  been  successful  in  the  past,  purpose 
of  the  project,  objective,  method,  project 
completion  plans,  target  audience,  and 
expected  results.  (10%) 

n.  A  clear  and  concise  project 
description  which  describes  the 
following: 

A.  A  section  describing  how  the 
project  meets  one  or  more  of  the 
objectives  discussed  in  Question  F.l. 
(10%) 

B.  A  section  describing  how  the 
project  develops  an  environmental 
justice  practice,  method,  or  technique 
discussed  in  Question  F.2.  (35%) 

C.  A  section  describing  how  the 
project  focuses  on  at  least  one  of  the 
items  described  in  Question  F.3.  (15%) 

in.  A  conclusion  discussing  how  the 
applicant  will  evaluate  the  success  of 
the  project,  in  terms  of  the  anticipated 
strengths  and  challenges  in 
implementing  the  project.  (10%) 

IV.  An  appendix  with  a  budget 
describing  how  funds  will  be  used  in 
terms  of  personnel,  fringe  benefits, 
travel,  equipment,  supplies,  contract 
costs,  and  other.  Funds  can  not  be  used 
for  construction.  The  budget  must  list 
proposed  project  milestones  with 
deadlines  and  estimated  cost  and 
completion  dates.  All  costs  must  be 
consistent  with  the  Office  of 
Management  and  Budget  (0MB)  cost 
principles,  such  as  A-7  and  A-22. 
(10%) 

V.  An  appendix  with  one  or  two  page 
resumes  of  up  to  three  key  personnel. 
(5%) 

VI.  An  appendix  with  one  page  letters 
of  commitment  from  other  organizations 
with  a  significant  role  in  the  project. 
Letter  of  endorsement  will  not  be 
considered.  (5%) 

K.  When  and  Where  Must  Pre- 
AppHcations  Be  Submitted? 

An  original  plus  two  copies  of  the 
pre-application  must  be  mailed  to  EPA 
postmarked  no  later  than  Friday, 
February  4, 1994.  Pre-applications  must 
be  submitted  to  the  EPA  regional  office 
for  the  region  where  the  applicant  is 
located.  A  list  of  the  addresses  of  the 
EPA  regional  offices  and  a  list  of  the 
states  which  these  offices  support  are 
included  at  the  end  of  this  notice. 

Review  and  Selection  Process 

L  How  Will  Pre-Applications  Be 
Reviewed? 

EPA  regional  offices  will  review, 
evaluate  and  make  selections.  Pre- 
applications  will  be  screened  to  ensure 
they  meet  all  eligible  activities 


described  in  Questions  A,  B,  C,  D,  and 
E.  Reviewers  vdll  also  evaluate  the 
degree  to  which  the  pre-apphcations 
meet  EPA's  objectives  and  other  criteria 
as  discussed  in  Question  F. 
Apphcations  will  be  disquaUfied  if  they 
do  not  meet  EPA's  basic  criteria. 

M.  How  Will  the  Final  Selections  Be 
Made? 

After  the  individual  projects  are 
reviewed  and  ranked  as  described  in 
Question  L,  EPA  officials  in  the  regions 
and  at  headquarters  will  compare  the 
best  pre-applications  and  make  final 
selections.  Factors  EPA  will  take  into 
account  include;  geographic  and 
socioeconomic  balance,  project 
diversity,  cost  and  projects  whose 
benefits  can  be  sustained  after  the  grant 
is  completed. 

Regional  Administrators  will  select 
the  grants  with  concurrence  from  the 
Director  of  the  Office  of  Environmental 
Equity  at  EPA  headquarters. 

N.  How  Will  Applicants  Be  Notified? 

After  all  pre-applications  are  received, 
EPA  will  mail  acknowledgements  to 
each  applicant.  Once  pre-applications 
have  been  recommended  for  funding, 
EPA  will  notify  those  applicants 
selected  and  request  any  additional 
information  necessary  to  complete  the 
award  process.  The  EPA  Regional 
Environmental  Equity  Coordinators  will 
notify  those  applicants  whose  projects 
were  not  funded. 

Grant  Activities 

O.  When  Should  Proposed  Activities 
Start? 

Activities  can  not  start  before  funds 
are  awarded.  Start  dates  are  c\uTently 
targeted  for  June  1, 1994. 

P.  How  Much  Time  do  Grant  Recipients 
Have  to  Complete  Projects? 

Funding  may  be  requested  for  periods 
of  up  to  12  months.  However,  flexibility 
is  possible  depending  upon  the  nature 
of  the  project.  Activities  must  be 
completed  within  the  time  frame 
specified  in  the  grant  award.  Requests 
for  renewals  will  receive  low  priority. 

Q.  Who  Will  Perform  Projects  and 
Activities? 

EPA  requires  that  projects  must  be 
performed  by  the  applicant  or  by  a 
person  satisfactory  to  the  appUcant  and 
EPA.  All  pre-apphcations  must  identify 
any  person  other  than  the  applicant  for 
approval. 

R.  What  Reports  Must  Grant  Recipients 
Complete? 

All  recipients  must  submit  final 
reports  for  EPA  approval  prior  to  the 


expiration  of  the  project  period. 
Recipients  of  grants  with  a  Federal  share 
greater  than  $5,000  may  be  expected  to 
report  on  semiannual  progress,  as  well 
as  final  project  completion.  Specific 
report  requirements  will  be  detailed  in 
the  award  agreement.  EPA  plans  to 
collect,  evaluate,  and  disseminate 
grantees'  final  reports  to  serve  as  model 
programs.  Since  networking  is  crucial  to 
the  success  of  the  program,  grantees 
may  be  asked  to  transmit  an  extra  .copy 
to  a  central  collection  point. 

S.  What  Is  the  Expected  Time-frame  for 
the  Review  and  Awarding  of  the  Grants? 

December  1993— Request  for 
Apphcations  Notice  (RFA)  is 
Published  in  the  Federal  Register. 

December  1993  to  February  3, 1994— 
Eligible  grant  recipients  develop  their 
pre-proposals. 

February  4, 1994 — Pre-proposals  must 
be  postmarked  for  or  received  by  EPA 
Regional  Offices  by  this  date. 

February  4, 1994  to  March  30, 1994— 
EPA  officials  review  and  select  grants. 

March  30, 1994  to  May  30, 1994— EPA 
Regional  grants  offices  process  grants 
and  make  awards.  Applicants  will  be 
contacted  by  the  grants  office  if  their 
pre-proposal  was  selected  for  funding. 
Additional  information  will  be 
required  from  the  selectees,  as 
described  under  Section  N  above. 

June  1, 1994— EPA  anticipates  the 
grantees  projects  or  activities  to  begin 
by  or  around  this  date. 

Fiscal  Year  1995 

T.  How  Can  I  Receive  Information  on 
the  Fiscal  Year  1995  Environmental 
Justice  Grants  Program? 

After  the  Fiscal  Year  1994 
SoUcitation,  EPA  will  develop  a  new 
maiUng  hst  for  the  Fiscal  Year  1995 
SoUcitation.  If  you  wish  to  receive 
information  on  the  1995  Environmental 
Justice  Grants  Program,  you  must  mail 
your  request  along  with  your  name, 
organization,  address  and  phone 
number  to:  Environmental  Justice 
Grants-1995  (3103),  U,  S.  Environmental 
Protection  Agency,  401  M  Street,  SW.. 
Washington.  DC  20460. 

Available  Translations 

A  Spanish  translation  of  this 
annoimcement  is  available  upon 
request.  Please  call  the  Office  of 
Environmental  Equity  at  1-800-962- 
6215  for  a  copy. 

Hay  traducciones  disponibles  en 
espanol.  Si  usted  esta  interesado  en 
obtener  una  traduccion  de  este  anuncio 
en  espanol,  por  favor  llame  a  la  Oficina 
de  Equidad  Ambiental  conocida  como 
"Office  of  Environmental  Equity",  hnea 
de  emergencia  (1-00-62-215). 
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Definitioiu 

•  Affected  communities — individuals 
or  groups  of  individuals  which  are 
subject  to  an  actual  or  potential  health, 
eoonomic,  or  environmental  threat 
arising  from,  or  which  arose  from, 
polluting  source(s),  or  proposed 
polluting  source(s).  An  example  of 
affected  parties  include  individuals  who 
live  near  polluting  sources  and  whose 
health  is  or  may  be  endangered  or 
whose  economic  interest  are  directly 
threatened  or  harmed. 

•  People  of  color  community— & 
population  that  is  classified  by  the  U.S. 
Bureau  of  the  Census  as  African 
American,  Hispanic  American,  Asian 
and  Pacific  American,  American  Indian, 
Eskimo,  Aleut  and  other  non-white 
persons,  whose  composition  is  at  least 
25%  of  the  total  population  of  a  defined 
area  or  jurisdiction. 

•  Low-income  community— a 
population  that  is  classified  by  the  U.S. 
Bureau  of  the  Census  as  having  an 
aggregated  mean  income  level  for  a 
family  of  four  that  correlates  to  $13,359, 
adjusted  through  the  poverty  index 
using  a  standard  of  living  percentage 
change  where  appUcable,  and  whose 
composition  is  at  least  25%  of  the  total 
population  of  a  defined  area  or 
jurisdiction. 

•  Tribe — all  federally  recognized 
American  Indian  tribes,  pueblos,  and 
rancherios,  and  Alaska  Native  Villages. 
Although,  as  used  in  this  notice,  the 
term  tribe  refers  to  only  "federally 
recognized"  indigenous  peoples,  "state 
recognized"  indigenous  peoples  are  able 
to  apply  for  grants  as  "other  eUgible 
grass-roots  organizations"  as  long  as 
they  are  incorporated. 

•  Education  agency — any  education 
agency  as  defined  in  section  198  of  the 
Elementary  and  Secondary  Education 
Act  of  1965  (20  U.S.C.  3381)  and  shall 
include  any  tribal  education  agency. 

•  Non-profit  organization — an 
organization,  association,  or  institution 
described  in  section  501(c)(3)  of  the 
Internal  Revenue  Code  of  1986.  which  is 
exempt  from  taxation  pursuant  to  the 
provisions  of  section  501(a)  of  such 
Code. 

•  Risk  reduction — the  process  of 
estimating  and  comparing  the 
dimensions  and  characteristics  of  risks, 
and  determining  the  feasibiUty  and 
costs  of  reducing  them,  to  determine 
which  future  actions  to  take  to  achieve 
the  greatest  reduction  of  the  most 
serious  threats 


•  Pollution  prevention — the  reduction 
or  elimination  of  pollutants  through 
increased  efficiency  in  the  use  of  raw 
materials,  energy,  water,  or  other 
resources;  or  the  protection  of  natiural 
resources  by  conservation.  Pollution 
prevention  measures  may  reduce  the 
amoimt  of  pollutants  released  into  the 
environment  as  well  as  the  hazards  to 
public  health  and  the  environment  bom 
such  releases. 

•  Geographic  protection — efforts  to 
manage  environmental  problems  that 
are  specific  to  the  characteristics  of  a 
geographic  region. 

Jonathan  Z.  Cannon, 

Assistant  Administrator.  Office  of 

Administration  and  Resources  Managsment 

Contact  Names  and  Addresses 

Region  1 

Primary  Contact:  James  Younger, 
USEPA  Region  1,  John  F.  Kennedy 
Federal  Building,  One  Congress 
Street,  10th  Floor  OCR.  Boston,  MA 
02203; 617/565-3427 

Secondary  Contact:  Rhona  Juhen,  617/ 
573-9655 

Region  2 

Primary  Contact:  Lillian  Johnson, 
USEPA  Region  2  (2AWM),  Javits 
Federal  Building,  26  Federal  Plaza, 
New  York,  NY  10278;  212/264-7054 

Secondary  Contact:  NataUe  Loney,  212/ 
264-0002 

Region  3 

Primary  Contact:  Mary  Zielinski, 
USEPA  Region  3  {3PM-71),  841 
Chestnut  Building,  3DA00, 
Philadelphia,  PA  19107-4431;  215/ 
597-6795 

Secondary  Contact:  Dominique 
Luekenhoff,  215/597-6529 

Region  4 

Primary  Contact:  Vivian  Malone  Jones, 
USEPA  Region  4,  345  Courtland 
Street,  N.E.,  Atlanta,  GA  30365;  404/ 
347-4294 

Secopdary  Contact:  Hector  Buitrago, 
404/347-2200 

Region  5 

Primary  Contact:  Dr.  WilUam  H. 

Sanders,  USEPA  Region  5  (S-14J).  77 

West  Jackson  Boulevard,  Chicago,  IL 

60604-3507; 312/353-3808 
Secondary  Contact:  Ethel  Crisp,  312/ 

353-3808 

Region  6 

Primary  Contact:  Beverly  Negri,  USEPA 
Region  6  (6M-P),  1445  Ross  Avenue, 


Dallas,  Texas  75202-2733;  214/655- 
6518 

Secondary  Contact  Lynda  Carroll.  214/ 
655-6500 

Region  7 

Primary  Contact:  Hattie  Thomas,  USEPA 
Region  7,  726  Minnesota  Avenue, 
Kansas  City,  KS  66101;  913/551-7003. 
1-800-223-0425 

Secondary  Contact:  Richard  Simipter, 
913/551-7661 

Region  p 

Primary  Contact:  Elmer  Chenault, 
USEPA  Region  8  (HWM-FF),  999  18th 
Street,  suite  500,  Denver,  CO  80202- 
2405; 303/294-1982 

Secondary  Contact:  Tempa  Graves,  303/ 
294-1982 

Region  9 

Primary  Contact:  Lori  Lewis,  USEPA 
Region  9  (E-1),  75  Hawthorne  Street, 
San  Francisco.  CA  94105;  415/744- 
1561 

Secondary  Contact:  Carla  Moore.  415/ 
744-1943 

Region  10 

Primary  Contact:  Robin  Meeker.  USEPA 
Region  10  (MD-142).  1200  Sixth 
Avenue.  Seattle.  WA  98101;  206/553- 
8579 

Secondary  Contact:  Joyce  Crosson.  206/ 
553-4029 

Headquarters 

For  further  information,  contact: 
Office  of  Environmental  Equity,  USEPA 
(3103).  401  M  Street.  SW..  Washington. 
DC  20460; 1-800-962-6215. 

States  and  Territories  by  Region 

Region  1 

Connecticut,  Maine,  Massachusetts, 
New  Hampshire,  Rhode  Island, 
Vermont. 

Region  2 

New  Jersey,  New  York,  Puerto  Rico, 
Virgin  Islands. 

Region  3 

Delaware,  District  of  Columbia, 
Maryland.  Pennsylvania,  Virginia,  West 
Virginia. 

Region  4 

Alabama.  Florida.  Georgia,  Kentucky, 
Mississippi,  North  Carolina,  South 
Carolina,  Tennessee. 
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Region  5 

Illinois,  Indiana,  Michigan. 
Minnesota,  Ohio,  Wisconsin. 

Region  6 

Arkansas,  Louisiana,  New  Mexico, 
Oklahoma,  Texas. 


Region  7 

Iowa,  Kansas.  Missouri,  Nebraska. 

Region  8 

Colorado,  Montana,  North  Dakota, 
South  Dakota,  Utah,  Wyoming. 


Region  9 

Arizona,  California,  Hawaii,  Nevada, 
American  Samoa,  Guam. 

Region  10 
Alaska,  Idaho,  Oregon,  Washington. 

MLUNO  CODE  m»»-tO-* 
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APPLICATION  FOR 


FEDERAL  ASS 


1.  TYPE  OF  SUBMISSION: 

Applicaiion 

O    Construction 
a    Non-ConstrucBon 


STANCE 


PrMpptcation 
O  ConstoiClDn 
O  NorvConstruaion 


1  APPUCANT  INFORMATION 


OMB  Approval  No.  0348-0043 


2.0ATESUBMrrrE0 


3.  DATE  RECEIVEO  BY  STATE 


4.  QATE  RGCEIVEO  BY  FH)ERAL  AGENCY 


Applicani  htontifiar 


Sta»  AppiicMion  Mtmilwr 


L«galNam«: 


Addrtss  (0M  any.  oounot  muk  Mtf  OP  aa*^. 


6.  EMPLOYER  IDENTIFICATION  NUMBER  (BIN)- 


••  TYPE  OF  APPUCATION: 


U  New  a  Conunuanon  Q  Revision 

K  R«viston.  enief  appropnaie  lener(s)  in  t)ox(es)      I       I    I       I 

A.  Inereas*  Award  8.  Oecraasa  Award        C  Increase  Duration 

D  Decrease  Duration      Otfier  (spadtyf. 


10.    CATALOG  OF  FEDERAL  DOMESTIC  ASSISTANCE  NUMBER: 


12. 


TITLE 


kREAS  AFFECTED  BY  PROJECT  (Oties.  Coonfles.  States,  eic): 


13.  PROPOSED  PROJECT 


Start  Date 


Ending  Date 


14.  CONGRESSIONAL  DISTRICTS  OF: 


Organizaiional  Unic 


2S:iSt:?rX^''  P«o"«>b.con.,Cdonm«..r.i„.oK*>Bl.. 


/.  ITPE  OF  APPLICANT;  («i(BrwrDpoaj,/»n»,;n  ton; 


□ 


AStaa 

B.  County 

C.  Municipal 
O.  Township 

E.  Inierstai* 

F.  Iniermuniopal 

G.  Speoal  Oistnci 


H.  Independent  School  Oist.  ^ 

I.    State  Controlled  InsotuDon  of  Higher  Le«n«iQ 

J.    Pnvaie  Unwersity 

K.  Indian  Tnbe 

L.  Individual 

M.  Profit  Croanzaiion 

N.  Other  (Spealy) 


9.  NAME  OF  FEDERAL  AGENOT. 


n.  DESCRIPTIVE  TITLE  OF  APPLICANTS  PROJECT: 


a.  Applicant 


;  b.    Proiea 


15  ESTIMATED  FUNDING: 


a.  Federal 


b  Applicant 


c  State 


d.  LocBl 


e  Otier 


I    Program  Income 


9  TOTAL 


BEEN  DULY  AUTHORIZED  B' 
ASSISTANCE  IS  AWARDED. 


00 


00 


.00 


.00 


.00 


.00 


.00 


16.  S  APPUCATION  SUBJECT  TO  REVIEW  BY  STATE  EXECUTIVE  ORDER 
12372  PROCESS? 

a   YES  THIS  PREAPPLICATION^APPLICATION  WAS  MADE  AVAILABLE 
TO  THE  STATE  EXECUTIVE  ORDER  12372  PROCESS  FOR 
REVIEW  ON: 


DATE 


b.  NO.   O   PROGRAM  IS  NOT  COVERED  BYE. 0  12372 

,0    on  PROGRAM  HAS  NOT  BEEN  SELECTED  BY  STATE  FOR 
REVEW 


17.  B  THE  APPUCAMTOeUNOUENT  ON  ANY  FEDERAL  DEBT? 

O  Yea  M^M,*  attach  an  explanation.         D  No 


'A^^^.  !f^?r  ":i'r,r:b^i!^..?^-4?:.^  °*~  ••  ^  *PPUCATiN/PREAPPUCAT«N 


THE  GOVERNING  BODY  OF  THE  APPUCANT  AND  THE  APPUCANT  WIU  COMPLY  WriM  THE  ATTACHED  ASSURANCES 


ARE  TRUE  AND  CORRECT.  THE  DOCUMENT  HAS 

IFTHE 


«  Type  Name  o(  Authorized  Representative 


d.  Signature  ol  Authonzed  Representauve 


b.  Title 


PivvioiM  EdHiM  UMble 
Ainhoriwj  tor  Local  RtproducHwi 


c  Telephone  Number 


•.  Data  Signed 


aiaidwe  FwM  424  (REY  «42> 
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INSTRUCTIONS  FOR  THE  SF  424 


Public  wpoitiwg  bonkn  for  This  colkcuoa  of  iafofmauoa  is  estimaied  lo  avenge  45  minutes  per  response,  including  linoe  for 
reviewing  insuuciions,  searching  existing  dau  sources,  gathering  and  maintaining  the  data  needed,  and  completing  aod 
reviewing  the  colleciMM  of  tfrformation.  Send  coauaenis  reganbig  the  bntiea  esunuie  or  any  other  aspea  of  this  collection 
of  laformauon,  including  suggestions  for  reducing  this  burden,  to  the  Office  of  Management  and  Budget.  Paperwork 
Redaction  Project  (0348-0043),  Washwigwn.  DC  20503. 

PLEASE  OO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFHCE  OF  MANAGEMENT  AND  BUDGET. 
SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  STOfOORING  AGENCY. 


This  is  a  standard  form  used  by  applicants  as  a  required  facesheet  for  preapplications  and  applications  submitted  for  Federal 
assistance,  h  will  be  used  by  Federal  agencies  to  obtain  applicant  certification  that  States  which  have  established  a  review  and 
comment  procedure  in  response  to  Executive  Order  12372  and  have  selected  the  program  to  be  mchided  in  their  process,  have 
been  given  an  opportunity  (o  review  the  applicant's  submission. 


hem: 

i.    Sdf -explanatory. 


Eocry: 


Item: 


Entry: 


2.  Date  applicauon  submitted  to  Federal  agency  (or  Siaie  if 
applicable)  &  applicant's  cofHroi  nuniber  (if  appticabie). 

3.  State  use  only  (if  applicable). 

4.  If  this  applicauoaisto  cofMMraetx  revise  an  exisung 
award,  enter  preseiu  Federal  identifier  number.  If  for  a 
new  project,  leave  blank. 

5     Legal  name  of  appi  icant,  aame  of  primary  orgamzadonal 
unu  which  will  undertake  ihe  assistance  acuvity,  complete 
address  of  the  applicant,  and  name  and  telephone  number 
of  the  person  lo  contact  on  matters  related  to  this 
application. 

6.    Enter  Employer  Idenuficauon  Number  (EIN)  as  assigned 
by  the  Internal  Revenue  Service. 

7     Enter  the  appropriate  lener  in  the  space  provided. 

8.  Check  appropriate  box  and  ewer  appropriate  tetter(s)  in 
the  spacc<s)  provided: 

—  "New"  means  a  new  assistance  award. 

—  "CoiHim«tion"  means  an  extension  for  ao  additional 
funding/budget  period  for  a  projea  with  a  projected 
completion  date. 

—  "Revision"  means  any  change  in  the  Federal 
Government's  financial  obUgatioo  orcootingent 
liability  from  an  existing  obligatjoo. 

9.  Name  of  Federal  agency  from  which  assistaice  is  being 
requested  widi  this  application. 

10.  Use  the  Catalc^  of  Federal  Domestic  Assistance  number 
and  uUe  of  the  program  mder  wkicii  assistance  is 
requested. 


12.  List  only  the  largest  political  entities  affected  (e.g..  State, 
counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional  District  and  any 
t)isDTCt(s)  affected  by  the  program  or  project. 

15.  Amount  requested  or  to  be  contributed  duhi\g  the  first 
(undingAHidget  period  by  each  contnbutor.  Value  of  in- 
kind  contributions  should  be  included  on  approfxiaie  lines 
as  appiicabte.  If  the  action  will  result  in  a  dollar  change  to 
an  existing  award,  indicate  ontyihe  amount  of  the  change. 
For  decreases,  enclose  the  amounts  m  parentheses.  If  both 
basic  and  supplemenul  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For  multiple  program 
funding,  use  touts  and  show  breakdown  using  same 
categories  as  item  15. 

16.  Applicants  should  contact  the  State  Single  Point  of 
Contact  (SPOQ  for  Federal  Executive  Order  12372  lo 
determine  whether  the  application  is  subject  to  the  State 
intergovernmental  review  process. 

1 7.  This  question  applies  to  the  applicant  organization,  not 
the  person  who  signs  as  the  authorized  representative. 
Categories  of  debt  include  delinquent  audit  disallowances, 
kans  and  taxes. 

\S.    To  be  signed  by  the  auihonzed  representative  of  the 
applicant  A  copy  of  the  governing  body's  aathorizaiion 
for  you  to  sign  this  application  as  official  representative 
nnisi  be  on  file  in  the  applicant's  office.  (Certain  Federal 
agencies  may  require  that  this  authorization  be  submitted 
as  part  oMk  application.) 


II. 


Enter  a  brief  descriptive  inie  of  ihe  project  If  atoie 
than  one  program  is  involved,  you  should  append  an 
explanation  on  a  separate  sheet,  if  appfopnatc  (f  g., 
constniciion  or  real  property  projects),  attach  a  map 
showing  project  location.  For  preapplications.  use  a 
separate  sheet  to  provide  a  smnmary  description  of 
this  project 


IFR  Doc  93-29278  Filed  12-2-93;  8:45  am) 
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[FRL-4809-4) 

Postponement  of  the  Meeting  of  the 
Environmental  Requirements  for  Local 
Governments  Policy  Dialogue 
Advisory  Committee 

The  Environmental  Requirements  for 
Local  Ckivemments  Policy  Dialogue 
Advisory  Committee  and  the  Small 
Town  Task  Force  meetings  scheduled 
for  December  7-9, 1993,  at  the 
Ck)vemor's  House  Holiday  Inn  in 
Washington,  DC.  has  been  postponed. 
The  meeting  was  announced  in  the 
Federal  Register  on  November  9. 1993 
at  58  PR  59463.  No  meeting  will  occur 
on  December  7-9.  When  the  new  date 
and  time  for  this  meeting  are 
established,  it  will  be  announced  in  a 
separate  notice. 

For  more  information,  the  public  may 
contact  the  Designated  Federal  Officer, 
Denise  Zabinski,  at  (202)  260-4719. 
Shelley  H.  Metzenbaum, 
Associate  Administrator,  Office  of  Regional 
Operations  and  State/Local  Relations. 
IFR  Doc.  93-29617  Filed  12-2-93;  8:45  am] 

BILUNG  CODE  656&-50-P 


^ 


[PflL-480»-6] 

National  Advisory  Council  for 
Environmental  Policy  and  Technology, 
Policy  Integration  Project,  Lead 
Subcommittee 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463),  the  U.S.  Environmental  Protection 
Agency  (EPA)  gives  notice  of  the  next 
meeting  of  the  Lead  Subcommittee  of 
the  Policy  Integration  Project  of  the 
National  Advisory  Council  for 
Environmental  Policy  and  Technology 
(NACEPT).  During  the  meeting,  to  be 
held  on  Wednesday,  December  15,  the 
Lead  Subcommittee  will  discuss  final 
draft  working  papers  and 
recommendations  and  review  a  draft 
summary  of  the  subcommittee's  report 
to  NACEPT. 

DATES:  The  subcommittee  will  meet  on 
December  15, 1993.  The  meeting  will 
start  at  9  a.m.  and  end  at  4:30  p.m. 
ADDRESSES:  Room  235,  Hall  of  States. 
444  North  Capitol  Street  NW.. 
Washington,  DC  20001-1572.  The 
meeting  is  open  to  the  public,  with 
limited  seating  on  a  first-come,  first- 
served  basis. 

FOR  FURTHER  INFORMATION:  Contact  Mr. 
Robert  L.  Hardaker,  Designated  Federal 
Official,  U.S.  EPA,  Office  of  Cooperative 


Environmental  Management,  telephone 
202-260-9741. 

Dated:  November  29, 1993. 
Robert  L.  Hardaker, 

Designated  Federal  Official,  Lead 

Subcommittee. 

[FR  Doc.  93-29613  Filed  12-2-93  8:45  ami 

BILLING  CODE  6560-5(MU 

[FRL-480&-7] 

Science  Advisory  Board  Executive 
Committee,  Environmental  Futures 
Committee;  Request  for  Public 
Comments 

Pursuant  to  the  Federal  Advisory 
Committee  Act.  Public  Law  92-463, 
notice  is  hereby  given  that  the  Science 
Advisory  Board  (SAB)  has  undertaken 
an  Environmental  Futures  Project  at  the 
request  of  EPA  Administrator  Carol  M. 
Browner.  This  project  involves  a  one 
year  study  to  develop  procedures  to 
identify  environmental  problems  of  the 
future  and  to  use  the  new  procedures  to 
prepare  a  list  of  those  problems  to  guide 
EPA  long  range  planning. 

An  Environmental  Futures  Committee 
(EEC)  was  formed  by  the  SAB  to 
coordinate  the  Environmental  Futures 
Project  activities  of  the  Standing 
Committees  of  the  SAB  (the  Clean  Air 
Act  Compliance  Analysis  Council,  the 
Clean  Air  Scientific  Advisory 
Committee,  the  Drinking  Water 
Committee,  the  Ecological  Processes  and 
Effects  Committee,  the  Environmental 
Engineering  Committee,  the 
Environmental  Economics  Advisory 
Committee,  the  Environmental  Health 
Committee,  the  Indoor  Air/Total  Human 
Exposure  Committee,  the  Radiation 
Advisory  Committee,  and  the  Research 
Strategies  Advisory  Committee)  and  to 
examine  the  methods  available  for 
environmental  scanning,  evaluating 
drivers,  and  developing  future 
scenarios.  The  charge  to  this  Committee 
includes;  developing  a  procedure  for 
short  and  long-term  forecasting  of 
natiTral  and  anthropogenic 
developments  which  may  affect 
environmental  quality  and  its 
protection;  applying  such  procedure(s) 
for  detailed  examinations  of  some  future 
developments;  and  drawing 
imphcations  from  the  examinations  of 
future  developments  and  recommending 
actions  for  EPA  to  address  them. 
Meetings  of  the  Committees  of  the 
Science  Advisory  Board  occur 
periodically  and  details  on  their  agenda, 
location,  and  opportunities  for  public 
participation  are  published  in  the 
Federal  Register.  For  information  on 
upcoming  meetings  of  the  EFC  refer  to 
FR  50  (205):57599,  October  26,  1993. 


The  Environmental  Futtires 
Committee  would  like  to  receive  copies 
of  other  studies  of  forecasting  future 
environmental  trends,  problems  or 
scenarios  from  any  individual,  business 
entity,  academic  institution,  government 
organization,  or  research  organization. 
The  EFC  is  particularly  interested  in 
receiving  reports  on  studies  that 
describe  future  societal  conditions 
relevant  to  public  health  and  the 
environment.  EFC  is  particularly 
interested  in  studies,  either  quantitative 
or  qualitative  that  have  used  systematic 
methods  in  their  accomplishment.  It 
would  also  be  helpful  if  written 
responses  from  e)^rts  in  forecasting 
and  futures  analysis  would  address  the 
following  questions: 

1.  What  method  did  you  use  to 
anticipate  future  developments? 

2.  What  are  the  areas  of  greatest 
uncertainty  in  your  predictions, 
estimations,  or  scenarios? 

3.  Based  on  your  predictions  and 
trends,  what  are  the  implications  for 
impacts  to  public  health  and  the 
environment? 

4.  What  advice  can  you  offer  to  EPA 
or  other  Federal  Agencies  about  how  to 
pursue  and  apply  an  analysis  of  future 
trends  and  impacts? 

Respondents  should  please  send  three 
copies  on  or  before  March  11, 1994.  to 
the  Environmental  Futures  Committee, 
Science  Advisory  Board  (1400-F),  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW.,  Washington.  DC  20460.  In 
some  cases,  the  EFC  may  request  up  to 
thirty  additional  copies  of  published 
documents  for  wider  distribution  among 
the  SAB.  Inquiries  about  the  EFC  or  its 
meetings  should  be  mailed  to  the 
Designated  Federal  Officers,  Mr.  Robert 
Flaak  or  Dr.  Edward  S.  Bender.  Science 
Advisory  Board  (1400-F),  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW.,  Washington,  DC  20460  or 
sent  by  FAX  to  (202)  260-7118. 

It  is  not  the  intent  of  this  notice  to 
solicit  oral  comments  rather,  we  are 
seeking  written  comments  and 
documents.  Following  a  review  of  these 
documents  and  comments,  the  EFC  may 
ask  some  commenters,  representing 
broad  cross  sections  of  opinion,  to 
address  the  committee  on  particular 
issues. 

Dated:  November  24, 1993. 
A.  Robert  Flaak, 

Acting  Staff  Director,  Science  Advisory-  Board. 
[FR  Doc.  93-29612  Filed  12-2-93;  8:45  am) 
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Science  Advisory  BoartI;  Research 
Strategies  Athrisory  Committee; 
Notification  of  Pul>nc  Advisory 
Committee  Conference  Can 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463, 
notice  is  hereby  given  the  Research 
Strategies  Advisory  Committee  fRSAC) 
of  the  Science  Advisory  Board  (SAB) 
will  meet  by  conference  call  December 
17, 1993.  The  conference  call  will  be 
from  1:30  p,m.  until  3:30  p.m.  Eastern 
Time  and  is  open  to  the  public.  The 
Committee  will  receive  a  briefing  on  an 
EPA  Laboratory  Study.  The  EPA 
orogram  contact  for  this  study  is  Mr. 
Tom  Hadd  202/260-7500,  Office  of 
Research  Program  Management,  401  M 
:  treet  SW..  Washington,  DC  20460. 

For  additional  intormation  concerning 
this  teleconference  or  to  obtain  an 
i  ^enda,  please  contact  Mrs.  Dorothy 
Llark,  Staff  Secretary,  Science  Advisory 
Hoard  (1400F),  U.S.  Environmental 
Protection  Agency.  401  M  Street  SVV.. 
Washington.  DC  20460.  Phone:  (202) 
260-6552;  Fax;  (202)  260-7118.  Anyone 
wishing  to  provide  written  public 
conusant  for  the  teleconferences  should 
forward  thirty-five  copies  to  Mrs.  Qark 
no  later  than  12  noon  on  Friday. 
December  10, 1993.  Individuals  wishing 
to  participate  in  the  meetings  as 
audience  or  commenters  should  call  the 
Designated  Federal  Officier  (DFO)  for 
the  RSAC  Dr.  Edward  Bender  at  202/ 
260-2562  or  Mr.  Robert  Flaak  at  202/ 
260-6552  as  soon  as  possible  as  the 
number  of /available  conference  lines  is 
limited.  Foi  conference  call  meetings, 
opportimities  for  oral  comro«it  will  be 
limited  to  no  more  than  five  minutes  per 
speaker  and  no  nK>re  than  fifteen 
minutes  total 

Dated:  Novemi)er  24, 1993. 
A.  Robert  FUak. 

Acting  Staff  Director,  Science  Advisory  Board. 
IFR  Doc  93-29611  Filed  12-2-93;  8.45  am] 
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Final  ModiHcation  to  NPOES  General 
Permit  for  ttte  Western  Portion  of  the 
Outer  Continental  Shelf  <OCS)  of  the 
Gulf  of  Mexico  (GMG2900G0) 

AGENCY:  United  States  Environmental 
Protection  Agency. 
action:  Final  modification  of  NPDES 
general  pe^-iiL 

SUMMARY:  Region  6  of  the  United  States 
Environmental  I*rotection  Agency  (EPA) 
today  modifies  NPEKS  General  Permit 
GMG290000,  which  authorizes 


discharges  from  existing  and  new 

dischargers  (but  not  new  sources)  in  the 
Offshore  Subcategory  of  the  Oil  and  Gas 
Extraction  Point  Source  Category  (40 
CFR  part  435,  subpart  A)  to  the  Western 
portion  of  the  Outer  Continental  Shelf  of 
the  Gulf  of  Mexico.  As  modified,  the 
permit  contains  conditions 
implementing  recently  promulgated 
Offshore  SubcategiMry  G^iidelines, 
contains  changes  to  the  critical  dilutions 
at  which  produced  water  shall  have  no 
chronic  toxicity,  and  addresses  various 
industry  concerns  on  monitoring 
requirements.  EPA  Region  6  has  also 
deleted  several  monitoring  conditions  it 
no  longer  considers  necessary.  In 
addition,  EPA  today  issues  a  general 
administrative  compliance  order 
requiring  those  dischargers  covered  by 
GMG  290000  who  cannot  comply  with 
the  permit's  produced  water  toxicity 
and/or  oil  and  grease  limits  to  achieve 
compliance  no  later  than  7  months  after 
becoming  aware  of  such  non- 
compliance. 

DATES:  All  modified  permit  limitations 
and  requirements  shall  become  effective 
January  3, 1994  except  that  the  modified 
produced  water  toxicity  monitoring 
requirements  and  critical  dilutions 
stated  in  table  1  of  the  permit  shall 
become  effective  immediately  upon 
publication  in  accordance  with  5  U.S.C. 
section  553(d)(1).  since  these  changes 
relieve  restrictions  on  persons  regulated 
under  the  permit.  Unmodified  terms  of 
the  permit  remain  effective. 
FOR  FURTHER  MFORMATION  CONTACT:  Ms. 
Ellen  Caldwell,  EPA  Region  6, 1445 
Ross  Avenue,  Dallas,  Texas  75202. 
Telephone:  (214)  655-7513. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  402  of  the  Clean  Water  Act 
(CWA).  33  U.S.C.  1342.  EPA  Region  6 
renewed  NPDES  general  permit  GMG 
290000  at  57  FR  54642  (November  19, 
1992).  Primarily  in  response  to  newly 
promulgated  Offshore  Subcategory 
Guidelines  and  new  information 
allowing  a  more  aocurate  calculation  of 
produced  water  critical  dilutions,  the 
Region  proposed  and  solicited  public 
comment  on  various  modifications  to 
the  renewed  permit  at  58  FR  41474 
(August  4. 1993)  and  in  the  Houston 
Post  and  New  Orleans  Times  Picayune 
on  August  7, 1993.  The  comment  period 
closed  on  September  7. 1993. 

Region  6  received  written  comments 
from  the  /Vmerican  Petroleum  Institute 
(API),  Offshore  Operators  Committee 
(OOC).  Arco  Oil  and  Gas  Company, 
Shell  Offshore  Inc..  Oxy  USA  Inc., 
Marathon  Oil  Company,  Exxon 
Company  USA,  Chevron.  M-I  Drilling 
Fluids  Co.,  Biotox  Environmental  Labs, 
Coastal  Affairs  Committee  of  the  Lone 


Star  Chapter  of  Sierra  Club,  and  Ms. 
Carolyn  Krack. 

The  Region  adopted  most 
modifications  it  proposed.  In  some 
instances,  the  wording  of  the  proposed 
permit  modificaticm  was  changed  or 
supplemented  to  resolve  issues  raised 
by  the  comments.  In  response  to 
comments  submitted,  the  final  modified 
permit  also  accommodates  use  of 
diffusers,  multi-port  discharges,  and 
addition  of  sea  water  for  compliance 
with  the  permit's  produced  water 
toxicity  limits;  allows  the  discharge  of 
produced  water  derived  fiom  facilities 
in  the  Territorial  Seas  to  OCS  waters  of 
the  Western  Gulf;  and  limits  the 
maximum  amount  of  produced  water 
which  may  be  discharged  from  any 
point  source  to  OCS  waters  to  25.000 
bbls/day.  Region  6  also  modified  the 
permit's  produced  water  monitoring 
requirements.  Instead  of  requiring  that 
all  facilities  monitor  by  November  19, 
1993,  the  permit  now  requires  that  the 
monitoring  cycle  commence  on  that 
date. 

A  copy  of  the  Region's  responses  to 
comments  may  be  obtained  from  Ms. 
Caldwell  at  the  address  listed  above. 

Other  Legal  Requirements: 

Oil  Spill  Requirements 

CWA  section  311  prohibits  the 
discharge  of  oil  and  hazardous  materials 
in  harmful  quantities.  Discharges  in 
compliance  with  NPDES  permit  limits 
are  excluded  bom  this  prohibition,  but 
the  modified  permit  neither  precludes 
enforcement  action  for  violations  of 
CWA  section  311  nor  relieves 
permittees  from  any  responsibilities, 
liabilities,  or  penalties  for  other 
unauthorized  discharges  of  oil  or 
hazardous  materials  subject  to  CWA 
section  311. 

Endangend  Species  Act 

As  explained  at  58  FR  41476,  EPA  has 
found  that  today's  modifications  to  the 

[)ermit  will  not  adversely  affect  any 
isted  threatened  or  endangered  species 
or  designated  critical  habitat  and 
requested  written  concurrence  in  that 
determination  &t>m  the  National  Marine 
Fisheries  Service  (NMFS)  and  the 
United  States  Fish  &  Wildlife  Service 
(FWS).  On  October  20, 1993,  NMFS 
provided  such  concuncnce.  On 
September  17, 1992,  FWS  informed  EPA 
that  no  listed  species  for  which  it  is 
responsible  would  be  affected  by  the 
modification. 

Ocean  Discharge  Criteria  Evaluation 

At  58  FR  41476.  Region  6  determined 
that  discharges  in  oomplianoe  with  the 
proposed  modifications  to  the  OCS 
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permit  would  not  cause  unreasonable 
degradation  of  the  marine  environment. 
Changes  to  the  proposed  modifications 
adopted  in  response  to  comments  do  not 
render  the  permit  less  protective  of  the 
marine  environment  and  the  Region 
thus  reaffirms  its  earlier  determination 

Cot3stal  Zone  Management  Act 

The  Region  found  the  proposed 
permit  modifications  consistent  with 
Louisiana's  approved  (Doastal  Zone 
Management  Plan  and  submitted  that 
determination  and  a  copy  of  the 
proposed  modifications  to  the  permit  to 
the  Louisiana  Coastal  Commission  for 
certification.  After  informal 
consultation,  the  Commission  provided 
.such  certification  on  October  14. 1993. 

Marine  Protection  and  Sanctuaries  Act 

Pursuant  to  the  Marine  Protection  and 
Sanctuaries  Act,  the  National 
Oceanographic  and  Atmospheric 
Administration  has  designated  the 
Flower  Garden  Banks,  an  area  within 
the  coverage  of  the  OCS  general  permit, 
a  marine  sanctuary.  The  OCS  general 
permit  prohibits  discharges  ui  areas  of 
biological  concern,  including  marine 
sanctuaries.  No  modification  adopted 
today  affects  that  prohibition. 

State  Water  Quality  Certification 

Because  state  waters  are  not  included 
in  the  area  covered  by  the  OCS  general 
permit,  its  terms  today  modified  are  not 
subject  to  state  water  quality 
certification  under  CWA  section  401. 

Executive  Order  12866. 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  action  from 
the  review  requirements  of  Executive 
Order  12291  pursuant  to  Section  8(b)  of 
that  order.  Guidance  on  Executive  Order 
12866  contain  the  same  exemptions  on 
OMB  review  as  existed  under  Executive 
Order  12291.  In  fact,  however,  EPA 
prepared  a  regulatory  impact  analysis  in 
connection  with  its  promulgation  of  the 
guidelines  on  which  a  number  of  the 
permit's  modified  provisions  are  based 
and  submitted  it  to  OMB  for  review.  See 
58  FR  12494.  Each  of  the  permit 
modifications  which  will  increase 
industry  compliance  costs  was 
considered  in  that  regulatory  impact 
analysis  and  review. 

Paperwork  Reduction  Act 

The  information  collection  required 
by  this  permit  has  been  approved  by 
OMB  under  the  provisions  of  the 
Paperwork  Reduction  Act  in  EPA 
submissions  for  the  NPDES  program 
assigned  OMB  control  numbers  2040- 
0086  (NPDES  permit  application)  and 
2040-0004  (discharge  monitoring 


reports).  When  it  issued  the  OCS  general 
permit,  EPA  estimated  it  would  take  an 
affected  facility  three  hours  to  prepare  a 
request  for  coverage  and  38  hours  per 
year  to  prepare  discharge  monitoring 
reports.  Today's  modifications  will  not 
increase  that  burden. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  that  federal  agencies  prepare  a 
regulatory  flexibility  analysis  for 
regulations  that  will  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  In  promulgating  the  Offshore 
Subcategory  Guidelines  on  which  many 
of  today's  modifications  are  based,  EPA 
prepared  an  economic  impact  analysis 
showing  they  would  directly  impact  no 
small  entities.  See  58  FR  12492.  Based 
on  those  findings  and  pursuant  to  5 
U.S.C.  605(b),  EPA  Region  6  certifies  the 
permit  modifications  adopted  today  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

NPDES  Permit  GMG290000  is  hereby 
modified  to  read  as  it  appears  below.  In 
addition.  General  Administrative 
Compliance  Order  which  applies  to  that 
permit  is  hereby  issued  and  appears 
following  NPDES  Permit  No.* 
GMG290000. 
Myron  O.  Knudson, 

Director,  Water  Management  Division  EPA 
Region  6. 

Final  Modification  of  the  General 
Permit  for  the  Western  Gulf  of  Mexico 
Outer  Continental  Shelf  (Permit  No. 
GMG290000) 

October  27,  1993 

Environmental  Protection  Agency, 
Region  6, 1445  Ross  Ave.,  Dallas,  TX 
75202 

Authorization  To  Discharge  Under  the 
National  Pollutant  Discharge 
Elimination  System 

In  compliance  with  the  Federal  Water 
Pollution  Control  Act,  as  amended  (33 
U.S.a-1251  et.  seq.  the  "Act"), 
operators  of  lease  blocks  located  in  the 
Offshore  Subcategory  of  the  Oil  and  Gas 
Point  Source  Category  of  the  Gulf  of 
Mexico  (defined  as  seaward  of  the  inner 
boundary  of  the  territorial  seas)  are 
authorized  to  discharge  to  Federal 
Waters  of  the  Gulf  of  Mexico  (defined  as 
3  miles  from  shore  and  beyond)  in 
accordance  v^th  effluent  limitations, 
monitoring  requirements,  and  other 
conditions  set  forth  in  Parts  I,  II,  and  III 
hereof. 

Operators  of  lease  blocks  located 
within  the  general  permit  area  must 
submit  written  notification  to  the 
Regional  Administrator  that  they  intend 
to  be  covered  (See  Part  I.A.2).  Unless 


otherwise  notified  in  writing  by  the 
Regional  Administrator  after  submission 
of  the  notification,  ovraers  or  operators 
requesting  coverage  are  authorized  to 
discharge  under  this  general  permit. 
Operators  of  lease  blocks  within  the 
general  permit  area  who  fail  to  notify* 
the  Regional  Administrator  of  intent  to 
be  covered  by  this  general  permit  are 
not  authorized  under  this  general  permit 
to  discharge  pollutants  from  those 
facilities. 

This  permit  does  not  authorize 
discharges  from  "new  sources"  as 
defined  by  the  Oil  and  Gas  Extraction 
Point  Source  Category:  Offshore 
Subcategory  Effluent-jPuideUnes  and 
New  Source  Performance  Standards  (58 
FR  12453.  March  4.  1993).  Operators  of 
new  sources  must  apply  for  coverage 
under  permit  number  GMG390000  and 
shall  state  that  the  facility  is  a  new 
source  in  the  request  for  coverage. 
Facilities  which  adversely  affect 
properties  listed  or  eligible  for  listing  in 
the  National  Register  of  Historic  Places 
are  also  not  authorized  to  discharge 
under  this  permit. 

This  permit  shall  become  effective  at 
■  Central  Daylight 


Savings  Time  on  ( ,. 

This  permit  and  the  authorization  to 
discharge  shall  expire  at  midnight, 
Central  Daylight  Savings  Time, 
November  18,  1997. 

Signed  this  (     ]  day  of  [     1. 

Myron  O.  Knudson,  P.E., 

Director.  Water  Management  Division.  EPA 
Region  6. 

Part  I.  Requirements  for  NPDES  Permits 

Section  A.  Permit  Applicability  and 
Coverage  Conditions 

1.  Operations  Covered 

This  permit  establishes  effluent 
limitations,  prohibitions,  reporting 
requirements,  and  other  conditions  on 
discharges  from  oil  and  gas  facilities 
engaged  in  production,  field 
exploration,  drilling,  well  completion, 
and  well  treatment  operations. 

The  permit  coverage  area  consists  of 
lease  blocks  located  in  and  discharging 
to  Federal  waters  in  the  Gulf  of  Mexico 
seaward  of  the  line  delineating  3 
nautical  miles  from  shore  generally 
seaward  of  Louisiana  and  Texas  State 
Waters  and  shall  include  lease  blocks 
west  of  the  western  boundary  of  the 
outer  continental  shelf  lease  areas 
defined  as:  Mobile.  Viosca  Knoll  (north 
part).  Destin  Dome,  Desoto  Canyon. 
Lloyd,  and  Henderson.  In  addition, 
permit  coverage  consists  of  lease  blocks 
in  the  territorial  seas  of  Texas  and 
Louisiana  which  discharge  to  the  above 
listed  Federal  Waters  of  the  western 
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Gulf  of  Mexico.  In  Texas,  where  the 
state  has  mineral  rights  to  3  leagues, 
some  opefttors  with  state  lease  tracts 
are  required  to  request  coverage  under 
this  Federal  NPDES  general  permit.  This 
permit  does  not  authorize  discharges 
from  facilities  discharging  to  the 
territorial  seas  of  the  Gulf  coastal  states 
or  from  facilities  defined  as  "coastal", 
"onshore",  or  "stripper"  (see  40  CFR 
Part  435,  Subparts  C,  D,  and  E). 

2.  Notification  Requirements 

Written  notification  of  intent  to  be 
covered  including  the  legal  name  and 
address  of  the  operator,  the  lease  block 
number  assigned  by  the  Department  of 
the  Interior  or  the  state  or,  if  none,  the 
name  commonly  assigned  to  the  lease 
area,  and  the  number  and  type  of 
facilities  located  within  the  lease  block 
shall  be  submitted  fourteen  days  prior  to 
the  commencement  of  discharge. 

Permittees  located  in  lease  blocks  that 
(a)  are  neither  in  nor  adjacent  to  MMS- 
defined  "no  activity"  areas,  or  (b)  do  not 
require  live-bottom  surveys  are  required 
only  to  submit  a  notice  of  intent  to  be 
covered  by  this  general  permit. 
Permittees  who  are  located  in  lease 
blocks  that  are  either  in  or  adjacent  to 
"no  activity"  areas  or  require  live 
bottom  surveys  are  required  to  submit 
both  a  notice  of  intent  to  be  covered  that 
specifies  they  are  located  in  such  a  lease 
block,  and  in  addition  are  required  to 
submit  a  notice  of  commencement  of 
operations. 

Permittees  located  in  lease  blocks 
either  in  or  immediately  adjacent  to 
MMS-defined  "no  activity"  areas,  shall 
be  responsible  for  determining  whether 
a  controlled  discharge  rate  is  required. 
The  maximum  discharge  rate  for  drilling 
fluids  is  determined  by  the  distance 
from  the  facility  to  the  "no  activity" 
area  boundary  and  the  discharge  rate 
equation  provided  in  Appendix  A.  The 
permittee  shall  report  the  distance  from 
the  permitted  facility  to  the  "no 
activity"  area  boundary  and  the 
calculated  maximum  discharge  rate  to 
EPA  with  its  notice  of  commencement 
of  operations. 

For  permittees  located  in  lease  blocks 
that  require  live-bottom  surveys,  the 
final  determination  of  the  presence  or 
absence  of  hve-bottom  communities,  the 
distance  of  the  facility  from  identified 
live-bottom  areas,  and  the  calculated 
maximum  discharge  rate  shall  be 
reported  with  the  notice  of 
commencement  of  operations. 

All  notifications  of  intent  to  be 
covered  and  any  subsequent  reports 
under  this  permit  shall  be  sent  to  the 
following  address:  Enforcement  Branch 
(6W-EA),  Region  6.  U.S.  Environmental 


Protection  Agency,  P.O.  Box  50625, 
Dallas.  TX  75270. 

Operators  who  have  previously 
submitted  a  written  notification  of 
intent  to  be  covered  by  this  permit  need 
not  submit  an  additional  notification  of 
intent  to  be  covered  until  submitting  a 
notification  of  intent  to  be  covered  by  a 
subsequent  permit. 

3.  Termination  of  Operations 

Lease  block  operators  shall  notify  the 
Regional  Administrator  witliin  60  days 
after  the  permanent  termination  of 
discharges  from  their  facilities  within 
the  lease  block. 

4.  Intent  To  Be  Covered  by  a  Subsequent 
Permit 

Lease  block  operators  authorized  to 
discharge  by  this  permit  shall  notify  the 
Regional  Administrator  on  or  before 
May  19.  1997.  that  they  intend  to  be 
covered  by  a  permit  that  will  authorize 
discharge  from  these  facilities  after  the 
termination  date  of  this  permit 
(November  18.  1997). 

Section  B.  Effluent  Limitations  and 
Monitoring  Requirennents 

1.  Drilling  fluids 

The  discharge  of  drilling  fluids  shall 
be  limited  and  moi.itored  by  the 
permittee  as  specified  in  Table  3  of 
Appendix  A  and  as  below. 

Special  Note:  The  permit  prohibitions 
and  limitations  that  apply  to  drilling 
fluids,  also  apply  to  fluids  that  adhere 
to  drill  cuttings.  Any  permit  condition 
that  may  apply  to  the  drilling  fluid 
discharges,  therefore,  also  applies  to 
cuttings  discharges. 

(Exception)  The  discharge  rate  limit 
for  drilling  fluids  does  not  apply  to  drill 
cuttings. 

(a)  Prohibitions 

Oil-Based  Drilling  Fluids.  The 
discharge  of  oil-based  drilling  fluids  and 
inverse  emulsion  drilling  fluids  is 
prohibited. 

Oil  Contaminated  Drilling  Fluids.  The 
discharge  of  drilling  fluids  which 
contain  waste  engine  oil,  coc4ing  oil, 
gear  oil  or  any  lubricants  which  have 
been  previously  used  for  purposes  other 
than  borehole  lubrication,  is  prohibited. 

Diesel  Oil.  Drilling  fluids  to  which 
any  diesel  oil  has  been  added  as  a 
lubricant  may  not  be  discharged. 

(b)  Limitations 

Mineral  Oil.  Mineral  oil  may  be  used 
only  as  a  carrier  fluid  (transporter  fluid), 
lubricity  additive,  or  pill. 

Cadmium  and  Mercury  in  Barite. 
There  shall  be  no  discharge  of  drilling 
fluids  to  which  barite  has  been  added, 
if  such  barite  contains  mercury  in 


excess  of  1.0  mg/kg  (dry  weight)  or 
cadmium  in  excess  of  3.0  mg/kg  (dry 
weight). "The  permittee  shall  analyze  a 
representative  sample  of  all  stock  barite 
used  once,  prior  to  drilling  each  well, 
and  submit  the  results  for  total  mercury 
and  cadmium  in  the  Discharge 
Monitoring  Report  (DMR). 

If  more  than  one  well  is  being  drilled 
at  a  site,  new  analyses  are  not  required 
for  subsequent  wells,  provided  that  no 
new  supplies  of  barite  have  been 
received  since  the  previous  analysis.  In 
this  case,  the  results  of  the  previous 
analysis  should  be  used  on  the  DMR. 

Alternatively,  the  permittee  may 
provide  certification,  as  documented  by 
the  supplier(s),  that  the  barite  being 
used  on  the  well  will  meet  the  above 
limits.  The  concentration  of  the  mercury 
and  cadmium  in  the  barite  shall  be 
reported  on  the  DMR  as  documented  by 
the  supplier. 

Analyses  shall  be  conducted  by 
absorption  spectrophotometry  (see  40 
CFR  part  136.  flame  and  flameless  AAS) 
and  the  results  expressed  in  mg/kg  (dry 
weight). 

Toxicity.  Discharged  drilling  fluids 
shall  meet  both  a  daily  minimum  and  a 
monthly  average  minimum  96-hour 
LC50  of  at  least  30,000  ppm  in  a  9:1 
seawater  to  drilling  fluid  suspended 
particulate  phase  (SPP)  volumetric  ratio 
using  Mysidopsis  bahia.  Monitoring 
shall  be  performed  at  least  once  per 
month  for  both  a  daily  minimum  and 
the  monthly  average.  In  addition,  an 
end-of-well  sample  is  required  for  a 
daily  minimum.  The  type  of  sample 
required  is  a  grab  sample,  taken  from 
beneath  the  shale  shaker.  Permittees 
shall  report  pass  or  fail  on  the  DMR 
using  either  the  full  toxicity  test  or  the 
partial  toxicity  test  as  specified  at  58  FR 
12512;  however,  if  the  partial  toxicity 
test  shows  a  failure,  all  testing  of  future 
samples  from  that  well  shall  be 
conducted  using  the  full  toxicity  test 
method  to  determine  the  96-hour  LC50. 

Free  Oil.  No  free  oil  shall  be 
discharged.  Monitoring  shall  be 
performed  using  the  static  sheen 
method  once  per  week  when 
discharging.  The  number  of  days  a 
sheen  is  observed  must  be  recorded. 

Discbarge  Rate.  All  facilities  are 
subject  to  a  maximum  discharge  rate  of 
1,000  barrels  per  hour. 

For  tliose  faciUties  subject  to  the 
discharge  rate  limitation  requirement 
because  of  their  proximity  to  areas  of 
biological  concern,  the  discharge  rate  of 
drilling  fluids  shall  be  determined  by 
the  following  equation: 

R  =  10  [3  Log  (d/15)  +  Tj) 

Where: 
R=discharge  rate  (bbl/hr) 
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d=distance  (meters)  from  the 
boundary  of  a  controlled  discharge 
rate  area 

T,=toxicity-based  discharge  rate  term 
(log  (LC50  x  8  X  10-6)1  /  0.3657 

Drilling  fluids  discharges  (based  on  a 
mud  toxicity  of  30.000  ppm)  equal  to  or 
less  than  544  meters  from  areas  of 
biological  concern  shall  comply  with 
the  discharge  rate  obtained  bxim  the 
equartion  above.  Drilling  fluids 
discharges  which  are  shunted  to  the 
bottom  as  required  by  MMS  lease 
stipulation  are  not  subject  to  this 
discharge  rate  control  requirement. 

Appendix  A  illustrates  the  discharge 
rate  equation  in  the  form  of  a  graph. 

All  discharged  drilling  fluids, 
including  those  fluids  adhering  to 
cuttings  must  meet  the  limitations  of 
this  section  except  that  discharge  rate 
Umitations  do  not  apply  before 
installation  of  the  marine  riser. 

(c)  Monitoring  Requirements 

Drilling  Fluids  Inventory.  The 
permittee  shall  maintain  a  precise 
chemical  inventory  of  all  constituents 
and  their  total  volume  or  mass  added 
downhole  for  each  well. 

2.  Drill  Cuttings 

The  discharge  of  drill  cuttings  shall  be 
limited  and  monitored  by  the  permittee 
as  specified  in  Appendix  A,  Table  3  and 
as  below. 

Special  Note:  Any  limitation  or 
prohibition  of  this  permit  which  applies 
to  a  drilling  fluid  also  applies  to  drill 
cuttings  removed  from  that  drilling 
fluid.  Any  permit  condition  that  appUes 
to  drilling  fluid  discharges,  therefore, 
also  applies  to  cuttings  discharges. 
Monitoring  requirements,  however,  are 
not  the  same. 

(a)  Prohibitions 

Cuttings  from  Oil  Based  Drilling 
Fluids.  The  discharge  of  cuttings  that 
are  generated  while  using  an  oil-based 
or  invert  emulsion  mud  is  prohibited. 

Cuttings  from  Oil  Contaminated 
Drilling  Fluids.  The  discharge  of 
cuttings  that  are  generated  using  drilling 
fluids  which  contain  waste  engine  oil. 
cooling  oil.  gear  oil  or  any  lubricants 
which  have  been  previously  used  for 
purposes  other  than  borehole 
lubrication,  is  prohibited. 

Cuttings  Generated  Using  Drilling 
Fluids  which  Contain  Diesel  Oil.  Drill 
cuttings  generated  using  drilling  fluids 
to  which  any  diesel  oil  has  been  added 
as  a  lubricant  may  not  be  discharged. 

Cuttings  Generated  Using  Mineral  Oil. 
The  discharge  of  cuttings  generated 
using  drilling  fluids  which  contain 
mineral  oil  is  prohibited  except  when 
the  mineral  oil  is  used  as  a  carrier  fluid 


(transporter  fluid),  lubricity  additive,  or 
piU. 

(b)  Limitations 

Limitations  that  apply  to  drilling 
fluids  also  apply  to  drill  cuttings. 

Cadmium  and  Mercury  in  Barite.  Drill 
cuttings  generated  using  drilling  fluids 
to  which  barite  has  been  added  shall  not 
be  discharged  if  such  barite  contains 
mercury  in  excess  of  1.0  mg/kg  (dry 
weight)  or  cadmium  in  excess  of  3.0  mg/ 
kg  (dry  weight). 

Toxicity.  Drill  cuttings  generated 
using  drilling  fluids  with  a  daily 
minimum  or  a  monthly  average 
minimum  96-hour  LC50  of  less  than 
30,000  ppm  in  a  9:1  seawater  to  driUing 
fluid  suspended  particulate  phase  (SPP) 
volumetric  ratio  using  Mysidopsis  bahia 
shall  not  be  dischareed. 

Monitoring  shall  be  performed  at  least 
once  per  month  for  boOi  a  daily 
minimum  and  the  monthly  average 
minimum.  In  addition,  an  end-of-well 
sample  is  required  for  a  daily  minimum. 
The  type  of  sample  required  is  a  grab 
sample,  taken  from  beneath  the  shale 
shaker.  Permittees  shall  report  pass  or 
fail  on  the  DMR  using  either  the  full 
toxicity  test  or  the  partial  toxicity  test  as 
specified  at  58  FR  12512;  however,  if  the 
partial  toxicity  test  shows  a  failure,  all 
future  samples  from  that  well  shall  be 
conducted  using  the  full  toxicity  test 
method  to  determine  the  96-hour  LC50. 

Free  Oil.  No  free  oil  shall  be 
discharged.  Monitoring  shall  be 
performed  using  the  static  sheen  test 
method  once  per  week  when 
discharging.  The  number  of  days  a 
sheen  is  observed  must  be  recorded. 

3.  Deck  Drainage 

(a)  Limitations 

Free  Oil.  No  free  oil  shall  be 
discharged,  as  determined  by  the  visual 
sheen  method  on  the  surface  of  the 
receiving  water.  Monitoring  shall  be 
performed  once  per  day  when 
discha^ing.  during  conditions  when  an 
obser\'«ion  of  a  visual  sheen  on  the 
surface  of  the  receiving  water  is  possible 
in  the  vicinity  of  the  discharge,  and  the 
facility  is  maimed.  The  number  of  days 
a  sheen  is  observed  must  be  recorded. 

4.  Produced  Water 
(a)  Limitations 

Flow  Rate.  Produced  water  discharges 
bom  all  outfalls  located  within  the  100 
meters  of  each  other  shall  not  exceed 
25.000  bbl/day.  This  limitation  includes 
any  seawater  which  has  been  added  to 
the  produced  water  waste  stream. 

Oil  and  Grease.  Produced  water 
discharges  must  meet  both  a  daily 
maximum  of  42  mg/1  and  a  monthly 


average  of  29  mg/1  for  oil  and  grease. 
The  sample  tj^pe  shall  be  a  24-hour 
composite  consisting  of  the  arithmetic 
average  of  the  results  of  4  grab  samples 
taken  over  a  24-hour  period.  If  only  one 
sample  is  taken  for  any  one  month,  it 
must  meet  both  the  daily  and  monthly 
limits.  Samples  shall  be  collected  prior 
to  the  addition  of  any  seawater  to  the 
produced  water  waste  stream.  The 
analytical  method  is  that  specified  at  40 
CFR  Part  136. 

Toxicity.  Produced  water  discharges 
must  show  no  observed  effect  on  a  7-day 
average  miaimum  and  monthly  average 
minimum  basis  as  measured  by  the  7- 
day  chronic  toxicity  ta^t  (7-day  NOEC). 
The  No  Observable  Effect  Concentration 
must  be  equal  to  or  greater  than  the 
critical  dilution  concentration  specified 
in  Table  1  of  this  permit.  Critical 
dilution  shall  be  determined  using 
Table  1  of  this  permit  and  is  based  on 
the  discharge  rate  most  recently 
.  reported  on  the  discharge  monitoring 
report,  discharge  pipe  diameter,  and 
water  depth  between  the  discharge  pipe 
and  the  bottom.  The  monthly  average 
minimum  NOEC  value  is  defined  as  the 
arithmetic  average  of  all  7-day  average 
NOEC  values  determined  during  the 
month. 

(Exception]  Permittees  wishing  to 
increase  mixing  may  use  a  horizontal 
diffuser,  add  seawater,  or  may  install 
multiple  discharge  ports. 

Permittees  using  a  horizontal  diffuser 
shall  install  the  diffuser  designed  so  that 
there  shall  be  no  chronic  toxicity  at  the 
critical  dilution  calculated  by  the 
following  method. 

The  method  for  ruiming  CORMIX2  is 
as  follows: 

1.  The  horizontal  diffuser  predicted 
mixing  shall  be  determined  by  the 
permittee  using  the  C0RMIX2  model 
and  the  Brooks  equation  (defined  in 
Step  3,  below)  with  the  following  input 
conditions: 

Density  Gradient=0.15  Ot/m 

Ambient  seawater  density  at  diffuser 
depth=1017  kg/m3 

Produced  water  density=1070  kg/m^ 

Current  speed=10  cm/sec. 

2.  Calculate  the  near  field  dilution 
factor  (S)  at  the  end  of  the  impingement 
region,  the  calculated  collapsed  plume 
width  (H),  and  downstream  distance 
where  the  impingement  region  ends  (x) 
from  the  CORMIX2  model. 

3.  Using  the  input  conditions  from 
Step  1  and  calculated  factors  from  Step 
2,  above,  calculate  the  far  field  dilution 
factor,  C/C,  using  the  Brooks  equation: 
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Discharge  rate 

Toxicity  testing  fre- 
quency 

0-499  bbl/dav  

Once  per  year. 

50(M,599  bW/day 

4,600  bbl/day  and 
above. 

Once  per  quarter. 
Once  per  month. 

where: 

C,=concentration  at  end  of 
impingement 

C=concentration  at  edge  of  100  m 
mixing  zone 

H=collapsed  plume  width,  in  meters 

A=V3  power  law  dispersion 
parameter=0.000453  m^'s/sec 

u=current  speed 

x=downstream  distance  where 
impingement  region  ends  (from  step 
1,  above) 

t=travel  time  from  end  of 
impingement  to  100  m, 

={100m-x)/uand; 

erf=the  error  function 

4.  The  total  dilution  at  the  100  m 
mixing  zone  is  defined  as  the  product  of 
the  near-field  dilution  factor,  S,  found 
in  step  2  and  the  far-field  dilution 
factor,  C,/C,  calculated  is  Step  3. 

Permittees  shall  state  the  calculated 
critical  dilution  corresponding  to  that 
diffuser  on  the  annual  Discharge 
Monitoring  Report  (DMR)  with  a 
certification  that  the  diffuser  is 
installed.  The  C0RMIX2  model  runs 
shall  be  retained  by  the  permittee  as 
part  of  its  NPDES  records. 

Permittees  using  vertically  aligned 
multiple  discharge  ports  shall  provide 
vertical  separation  between  ports  which 
is  consistent  with  Table  1 A  of  this 
permit.  When  multiple  discharge  ports 
are  installed,  the  depth  difference  of  the 
discharge  port  closest  to  the  sea  floor 
shall  be  the  depth  difference  used  to 
determine  the  critical  dilution  from 
Table  1  of  this  permit.  The  critical 
dilution  value  shall  be  based  on  the  port 
flow  rate  (total  flow  rate  divided  by  the 
number  of  discharge  ports)  and  based  on 
the  diameter  of  the  discharge  port  (or 
smallest  discharge  port  if  they  are  of 
different  styles). 

When  seawater  is  added  to  the 
produced  water  prior  to  discharge,  the 
total  produced  water  flow,  including  the 
added  seawater,  shall  be  used  in 
determining  the  critical  dilution  from 
Table  1. 

(b)  Monitoring  Requirements 

Flow.  Once  per  month,  an  estimate  of 
the  flow  (MGD)  must  be  recorded. 

Toxicity.  The  flow  used  to  determine 
the  frequency  of  toxicity  testing  shall  be 
the  flow  most  recently  reported  on  the 
discharge  monitoring  report  for  the 
facility.  The  required  frequency  of 
testing  shall  be  determined  as  follows; 


The  above  monitoring  periods  shall 
commence  the  date  of  pubUcation  in  the 
Federal  Register. 

Samples  for  monitoring  produced 
water  toxicity  shall  be  collected  after 
addition  of  any  added  substances, 
including  seawater  that  is  added  prior  to 
discharge,  and  before  the  flow  is  split 
for  multiple  discharge  ports.  Samples 
also  shall  be  representative  of  produced 
water  discharges  when  scale  inhibitors, 
corrosion  inhibitors,  biocides,  paraffin 
inhibitors,  well  completion  fluids, 
workover  fluids,  and/or  well  treatment 
fluids  are  used  in  operations. 

If  the  permittee  has  been  compliant 
with  this  toxicity  limit  for  one  full  year 
after  commencement  of  monitoring,  the 
required  testing  fi«quency  shall  be 
reduced  to  once  per  year. 

Bioaccumulation.  Facilities  which 
discharge  more  than  4,600  barrels  of 
produced  water  per  day  shall  collect 
and  monitor  marine  organism  tissue 
samples  twice  per  year.  The  discharge 
rate  used  to  determine  participation 
under  these  requirements  shall  be  the 
flow  most  recently  reported  to  EPA 
Region  6  on  the  discharge  monitoring 
report.  Marine  organism  edible  tissue 
shall  be  monitored  for  the  following 
pollutants:  Benzo  (a)  Pyrene,  Fluorene, 
Bis  (2-ethylhexyl)  Phthalate, 
Ethylbenzene,  Toluene,  Benzene, 
Phenol,  Arsenic,  Cadmium,  Mercury, 
Radium  226,  and  Radium  228.  Three 
marine  species,  with  five  adults  from 
each  of  those  species,  shall  be  collected 
and  sampled  twice  annually  fi^om  the 
receiving  waters.  Samples  shall  be 
collected  within  100  meters 
dowmcurrent,  fi'om  the  point  of 
discharge,  at  the  time  of  discharge  of 
produced  water.  Organisms  taken  shall 
include  one  species  of  mollusc-one 
species  of  Crustacea,  and  one  species  of 
nektonic  fish.  Species  sampled  for 
edible  tissue  shall  be  from  the  following 
list: 


winter  months  (December  through 
February).  Results  shall  be  reported  in 
the  DMR  for  the  reporting  period  in 
which  samples  are  collected  and 
analyzed.  Monitoring  shall  commence 
by  November  19, 1994. 

Alternatively,  operators  required  to 
conduct  bioaccumulation  monitoring 
under  this  permit  may  submit  a  plan  for 
an  equivalent  industry-wide 
bioaccumulation  monitoring  study  to 
EPA  Region  6  for  approval.  If  Region  6 
approves  an  equivalent  bioaccumulation 
monitoring  study,  the  monitoring 
conducted  under  that  study  shall 
constitute  compliance  with  the 
bioaccumulation  monitoring 
requirements  of  Part  I.B.4.(b)  of  this 
permit  for  those  permittees  who 
participate  in  such  a  study. 

Radioactivity.  Produced  water 
discharges  shall  be  monitored  for 
Radium  226  and  Radium  228  (See  Part 
I.D.7).  The  flow  used  to  determine  the 
frequency  of  radiation  monitoring  shall 
be  the  average  flow  most  recently 
reported  on  the  discharge  monitoring 
report  for  the  facility.  The  required 
frequency  of  testing  shall  be  determined 
as  follows: 


Sampling  shall  be  conducted  once 
during  the  summer  months  (June 
through  August)  and  once  during  the 


Discharge  rate 

Monitoring  frequency 

0-^99  bbl/day  

500-4,599  bbiyday 

4,600  bbl/day  and 
above. 

Once  per  year. 
Once  per  quarter. 
Once  per  month. 

Crustacea 

Mollusc 

Nektonic  fish 

Blue  crab  

Eastern  oys- 

Atlantic 

ter. 

croaker. 

Stone  crab 

Clam  spe- 

Snapper spe- 

cies. 

cies. 

Shrimp  species 

Mussel  spe- 

Grouper spe- 

cies. 

cies. 

The  above  monitoring  periods  shall 
commence  November  19, 1993.  When 
the  permittee  has  monitored  for 
radioactivity  for  one  full  year  the 
required  testing  frequency  shall  be 
reduced  to  once  per  year. 

5.  Produced  Sand 

There  shall  be  no  discharge  of 
produced  sand. 

6.  Well  Treatment  Fluids,  Completion 
Fluids,  and  Workover  Fluids 

(a)  Limitations 

Free  Oil.  No  free  oil  shall  be 
discharged.  Monitoring  shall  be 
performed  using  the  static  sheen  test 
method  once  per  day  when  discharging 
and  the  facifity  is  maimed.  The  number 
of  days  a  sheen  is  observed  must  be 
recorded. 

Oil  and  Grease.  Well  treatment, 
completion,  and  workover  fluids  must 
meet  both  a  daily  maximum  of  42  mg/ 
1  and  a  monthly  average  of  29  mg/1 
limitation  for  oil  and  grease.  The  sample 
type  may  be  either  grab,  or  a  24-hour 
composite  consisting  of  the  arithmetic 
average  of  the  results  of  4  grab  samples 
taken  within  the  24-hour  period.  If  only 
one  sample  is  taken  for  any  one  month, 
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it  must  meet  both  the  daily  and  monthly 
limits.  The  analytical  method  is  that 
specified  at  40  CFR  Part  136. 

Priority  Pollutants.  For  well  treatment 
fluids,  completion  fluids,  and  workover 
fluids,  the  discharge  of  priority 
pollutants  is  prohibited  except  in  trace 
amounts.  Information  on  the  specific 
chemical  composition  of  any  additives 
containing  priority  pollutants  shall  be 
recorded. 

[Note]  If  materials  added  downhole  as 
well  treatment,  completion,  or  workover 
fluids  contain  no  priority  pollutants,  the 
discharge  is  assumed  not  to  contain 
priority  pollutants  except  possibly  in 
■  trace  amounts. 

(b)  Monitoring  Requirements 

This  discharge  shall  be  considered 
produced  water  for  monitoring  purposes 
when  commingled  with  produced 
water. 

7.  Sanitary  Waste  (Facilities 
Continuously  Manned  by  10  or  More 
Persons) 

(a)  Prohibitions 

SoLds.  No  floating  solids  may  be 
discharged.  Observations  must  be  made 
once  per  day,  during  daylight  in  the 
vicinity  of  sanitary  waste  outfalls, 
following  either  the  morning  or  midday 
meals  and  at  the  time  during  maximum 
estimated  discharge. 

(b)  Limitations 

Residual  Chlorine.  Total  residual 
chlorine  is  a  surrogate  parameter  for 
fecal  coliform.  Discharge  of  residual 
chlorine  must  meet  a  minimum  of  1  mg/ 
1  and  shall  be  maintained  as  close  to  this 
concentration  as  possible.  A  grab 
sample  must  be  taken  once  per  month 
and  the  concentration  recorded 
(approved  method,  Hach  CN-66-DPD). 

(Exception)  Any  facility  which 
properly  operates  and  maintains  a 
marine  sanitation  device  (MSD)  that 
complies  with  pollution  control 
standards  and  regulations  under  section 
312  of  the  Act  shall  be  deemed  in 
compliance  with  permit  limitations  for 
sanitary  waste.  The  MSD  shall  be  tested 
yearly  for  proper  operation  and  the  test 
results  maintained  at  the  facility. 

8.  Sanitary  Waste  (Facilities 
Continuously  Manned  by  9  or  Fewer 
Persons  or  Intermittently  by  Any 
Number) 

(a)  Prohibitions 

Solids.  No  floating  solids  may  be 
discharged  to  the  receiving  waters.  An 
observation  must  be  made  once  per  day 
for  floating  solids.  Observation  must  be 
made  during  daylight  in  the  vicinity  of 
sanitary  waste  outfalls  following  either 


the  morning  or  midday  meal  and  at  a 
time  during  maximum  estimated 
discharge.  The  number  of  days  solids 
are  observed  must  be  recorded. 

[Exception]  Any  facility  which 
properly  operates  and  maintains  a 
marine  sanitation  device  (MSD)  that 
complies  with  pollution  control 
standards  and  regulations  under  section 
312  of  the  Act  shall  be  deemed  to  be  in 
compliance  with  pennit  limitations  for 
sanitary  waste.  The  MSD  shall  be  tested 
yearly  for  proper  operation  and  the  test 
results  maintained  at  the  facihty. 

9.  Domestic  Waste 

(a)  Prohibitions 

Solids.  No  floating  solids  or  foam 
shall  be  discharged.  In  addition,  food 
waste,  comminuted  or  not,  may  not  be 
discharged  within  12  nautical  miles 
from  nearest  land.  The  discharge  of  all 
other  domestic  wastes  shall  be  in 
accordance  with  Title  33  CFR  Part  151. 

(b)  Limitations 

Solids.  Comminuted  food  waste 
which  can  pass  through  a  25  mm  mesh 
screen  (approximately  1  inch)  may  be 
discharged  12  or  more  nautical  miles 
from  nearest  land. 

(c)  Monitoring  Requirements 

An  observation  shall  be  made  once 
per  day  during  daylight  in  the  vicinity 
of  domestic  waste  outfalls  following  the 
morning  or  midday  meal  and  at  a  time 
during  maximum  estimated  discharge. 
The  number  of  days  solids  are  observed 
must  be  recorded. 

10.  Miscellaneous  Discharges 

Desalination  Unit  Discharge 
Diatomaceous  Earth  Filter  Media 
Blowout  Preventer  Fluid 
Uncontaminated  Ballast  Water 
Uncontaminated  Bilge  Water 
Mud.  Cuttings,  and  Cement  at  the 

Seafloor 
Uncontaminated  Freshwater 
Uncontaminated  Seawater 
Boiler  Slowdown 
Source^ater  and  Sand 
Excess  Cement  Slurry 

(a)  Limitations 

Free  Oil.  No  free  oil  shall  be 
discharged.  Discharge  is  limited  to  those 
times  that  a  visual  sheen  observation  is 
possible  xmless  the  operator  uses  the 
static  sheen  method.  Monitoring  shall 
be  performed  using  the  visual  sheen 
method  on  the  surface  of  the  receiving 
water  once  per  week  when  discharging, 
or  by  use  of  the  static  sheen  method  at 
the  operator's  option.  The  number  of 
days  a  sheen  is  observed  must  be 
recorded. 

[Exceptions)  Uncontaminated 
seawater,  imcontaminated  freshwater. 


source  water  and  source  sand, 
uncontaminated  bilge  water,  and 
uncontaminated  ballast  water  may  be 
discharged  from  platforms  that  are  on 
automatic  purge  systems  without 
monitoring  for  free  oil  when  the 
facilities  are  not  manned.  Additionally, 
discharges  at  the  seafloor  of:  muds  and 
cuttings  prior  to  installation  of  the 
marine  riser,  cement,  and  blowout 
preventer  fluid  may  be  discharged 
without  monitoring  with  the  static 
sheen  test  when  conditions  make 
observation  of  a  visual  sheen  on  the 
surface  of  the  receiving  water 
impossible. 

Section  C.  Other  Discharge  Limitations 

1.  Floating  Solids  or  Visible  Foam 

There  shall  be  no  discharge  of  floating 
solids  or  visible  foam  from  any  source 
in  other  than  trace  amounts. 

2.  Halogenated  Phenol  Compounds 

There  shall  be  no  discharge  of 
iialogenated  phenol  compounds  as  a 
part  of  any  waste  stream  authorized  in 
this  permit. 

3.  Dispersants.  Surfactants,  and 
Detergents 

The  facihty  operator  shall  minimize 
thfi  discharge  of  dispersants,  surfactants 
and  detergents  except  as  necessary  to 
comply  wUh  the  safety  requirements  of 
the  Occupational  Safety  and  Health 
Administration  and  the  Minerals 
Management  Service.  This  restriction 
applies  to  tank  cleaning  and  other 
operations  which  do  not  directly 
involve  the  safety  of  workers.  The 
restriction  is  imposed  because 
detergents  disperse  and  emulsify  oil, 
thereby  increasing  toxicity  and  making 
the  detection  of  a  discharge  of  oil  more 
difficult. 

4.  Rubbish,  Trash,  and  Other  Refuse 

The  discharge  of  any  solid  material 
not  authorized  in  the  permit  (as 
described  above)  is  prohibited. 

This  permit  includes  limitations  set 
forth  by  the  U.S.  Coast  Guard  in  its 
interim  final  rule  implementing  Annex 
V  of  MARPOL  73/78  for  domestic  waste 
disposal  from  all  fixed  or  floating 
offshore  platforms  and  associated 
vessels  engaged  in  exploration  or 
exploitation  of  seabed  mineral 
resources.  These  limitations,  as 
specified  by  Congress  (33  U.S.C.  1901, 
the  Act  to  Prevent  Pollution  from  ships), 
apply  to  all  navigable  waters  of  the 
United  States. 

This  pennit  prohibits  the  discharge  of 
"garbage"  including  food  wastes,  within 
12  nautical  miles  from  nearest  land. 
Comminuted  food  waste  (able  to  pass 
through  a  screen  with  a  mesh  size  no 
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V  f 
•^larger  than  25  mm.  approx.  1  inch)  may 
be  discharged  when  12  nautical  miles  or 
more  from  land.  Gray  water,  drainage 
from  dishwater,  shower,  laundry,  bath, 
and  washbasins  are  not  considered 
garbage  within  the  meaning  of  Annex  V. 
Incineration  ash  and  non-plastic 
clinkers  that  can  pass  through  a  25  mm 
mesh  screen  may  be  discharged  greater 
than  3  miles  from  nearest  land, 
otherwise  ash  aiKl  non-plastic  clinkers 
r^n  only  be  discharged  beyond  12 
nautical  miles  from  nearest  land.  (See 
Interim  Final  Regulations  Implementing 
Annex  V  of  MARPOL  737  78.  54  PR 
18384,  April  28, 1989). 

5.  Area  of  Biological  Concern 

There  shall  be  no  discharge  in  Areas 
of  Biological  Concern,  including  marine 
sanctuaries.  The  Flovrer  Garden  Banks 
has  been  determined  to  be  a  Marine 
Sanctuary  and  is  within  the 
geographical  area  covered  under  this 
permit 

Section  D.  Other  Conditions 

1.  Samples  of  Wastes 

If  requested,  the  permittee  shall 
provide  EPA  with  a  sample  of  any  waste 
in  a  manner  specified  by  the  Agency. 

2.  Ehilling  Fluids  Toxicity  Test 

The  approved  test  method  for  permit 
compliance  is  identified  as: 

Drilling  Fluids  Toxicity  Test  58  FR 
12453,  Appendix  2. 

3.  Produced  Water  Toxicity  Testing 
Requirements 

(a)  The  permittee  shall  test  the 
produced  water  discharge  for  toxicity  in 
accordance  with  the  provisions  in  this 
section.  Toxicity  is  herein  defined  as  a 
statistically  significant  difference  at  the 
95%  confidence  level)  between  survival 
and/or  reproduction  or  growth  of  the 
appropriate  lest  organism  in  a  specified 
effluent  dilution  and  the  control  (0% 
effluent). 

(b)  All  test  organisms,  procedures, 
and  quality  assurance  requirements 
used  shall  be  in  accordance  with  the 
latest  revision  of  "Short-Term  Methods 
for  Estimating  the  Chronic  Toxicity  of 
Effluents  and  Receiving  Waters  to 
Marine  and  Estuarine  Organisms,"  EPA/ 
600/4-87/028,  or  the  most  recent  update 
thereof.  The  following  tests  shall  be 
used: 

1.  Chronic  static  renewal  7-day 
survival,  growth,  and  fecundity  test 
using  Mysidoftsis  bahia  (Method 
1007.0). 

2.  Chronic  static  renewal  7-day  larval 
survival  and  growth  test  using 
sheepshead  minnow  [Cyphnodon 
variegatus]  (Method  1004i))  or  inland 
silverside  minnow  [Menidia  beryllina) 


(Method  1006.0).  However,  the 
permittee  is  restricted  to  the  use  of  a 
single  minnow  .species  for  all 
biomonitoring  testing. 

(c)  Five  (5)  dilutions  is  addition  to  an 
appropriate  control  (0%  effluent)  shall 
be  tised  in  the  toxicity  tests.  One  of  the 
additional  effluent  concentrations  shall 
correspond  to  the  whole  effluent 
toxicity  {7-day  NOEC)  limitation 
estabhshed  in  Part  I  of  this  permit. 

(d)  The  samples  shall  be  collected  at 

a  point  following  the  last  treatment  unit. 
Dilution  water  used  in  the  toxicity  tests 
will  be  synthetic  water  or  natural 
seawater  collected  from  an  area 
unaffected  by  produced  water 
discharges.  Hie  synthetic  dilution  water 
must  fulfill  the  requiienteDts  of  item  7 
and  have  a  pH  and  hardness  similar  to 
that  of  the  receiving  water,  and  a 
salinity  as  required  by  the  test  methods. 

(e)  A  grab  sample  representative  of 
produced  water  discharges  when  scale 
inhibitors,  corrosioa  inhibitors, 
biocides,  paraffin  inhibitors,  well 
completion  fluids,  workover  fluids,  and/ 
or  well  treatment  fluids  are  used  in 
operations  shall  be  collected  from 
outfalls  disdiarging  produced  water. 
The  toxicity  test  must  be  initiated 
within  36  hours  after  the  collection  of 
the  grab.  Samples  shall  be  chilled  to  4 
degrees  Centigrade  when  collected, 
shipped,  and/or  stored  and  shall  be 
stored  in  a  manner  which  minimizes 
loss  of  volatiles. 

(f)  Test  Acceptance 

(1)  The  toxicity  test  control  (0% 
effluent)  must  have  a  survival  equal  to 
or  greater  than  80%  to  be  considered 
valid.  Should  the  control  survival  be 
less  than  80%,  that  test  (both  the  control 
and  all  effluent  dilutions)  shall  be 
repeated. 

(2)  The  mean  wei^t  of  unpreserved 
sheepshead  minnow  larvae  at  the  end  of 
7  days  in  the  control  (0%  effluent)  must 
be  0.60  mg  or  greater.  Should  the 
control  larval  mean  weight  be  less  than 
0.60  mg,  the  toxicity  test  including  the 
control  and  all  effluent  dilutions  shall 
be  repeated.  * 

(3)  The  mean  weight  of  mysid  shrimp 
at  the  end  of  7  days  in  the  control  (0% 
effluent)  must  be  0.20  mg  or  greater. 
Should  the  control  mean  weight  be  less 
than  0.20  mg,  the  toxicity  test  including 
the  control  and  all  effluent  dilutions 
shall  be  repeated. 

(4)  The  minimum  number  of  mysid 
shrimp  females  producing  eggs  must  be 
50%  or  greater  in  the  controUO% 
effluent).  Should  the  number  of  egg 
producing  females  be  less  than  50%, 
then  the  fecundity  data  cannot  be  used 
as  an  endpoint  in  the  test. 


(5)  The  percent  coefficient  of  variation 
shall  be  40%  or  less  for  the  control  (0% 
effluent),  and  the  effluent  concentration 
defining  the  NOEQ  Should  the  percent 
coefficient  of  variation  be  greater  than 
40%  in  the  control,  that  test  (both  the 
control  and  all  effluent  dilutions)  shall 
be  repeated. 

(g)  The  permittee  shall  prepare  a  full 
report  of  the  results  according  to  the 
Report  Preparation  Section  of  "Short- 
Term  Methods  for  Estimatiitg  the 
Chronic  Toxicity  of  Effluents  and 
Receiving  Waters  to  Marine  and 
Estuarine  Organisms."  The  report  shall 
be  retained  pursuant  to  the  provisions  of 
Part  n.C.3  of  this  permit.  The  permittee 
shall  also  prepare  the  toxicity  testing 
information  contart»ed  in  Appendix  A, 
Table  2.  The  information  In  Table  2 
shall  be  retained  pursuant  to  the 
provisions  of  Part  II.C.3  of  this  permit. 

(h)  The  NOEC  (no  observed  effect 
concentration)  for  a  specific  species  is 
defined  as  the  greatest  effluent 
concentration  which  does  not  illicit  a 
response  that  is  statistically  different 
from  the  control  (0%  effluent)  at  the 
95%  confidence  level. 

(i)  The  whole  effluent  toxicity  (7-day 
NOEC)  value  to  be  used  in  detwrnining 
DMR  reporting  values  is  the  lowest 
NOEC  determined  during  the  7-day  test 
period  for  either  of  the  two  test  species 
specified  in  this  permit.  The  permittee 
shall  report  the  7-day  NOEC  in  the  DTvIR 
for  the  reporting  period. 

4.  Bioaccumulation  Testing 

The  approved  test  methods  for 

bioaccumulation  testing  of  edible  fish  . 

tissue  are: 

Organics:  Gas  Chromatograph/Mass 
Spectrometric,  Method  Number  51fi, 
Standard  Methods  for  Examination  of 
Water  and  Waste  Water,  16th  Edition. 

Metals:  Electrothermal  Atomic 
Absorption  Spectrometry,  Method 
Number  304,  Standard  Methods  for 
Examination  of  Water  and  Waste 
Water,  16th  Edition. 

5.  Visual  Sheen  Test 

The  visual  sheen  test  is  used  to  detect 
free  oil  by  observing  the  surface  of  the 
receiving  water  for  the  presence  of  a 
sheen  while  discharging.  The  operator 
must  conduct  a  visual  sheen  lest  only  at 
times  when  a  sheen  could  be  observed. 
This  restriction  eliminates  observations 
when  atmospheric  or  surface  conditions 
prohibit  the  observer  from  detecting  a 
sheen  (e.g.,  overcast  skies,  rou^  seas, 
etc.). 

The  observer  must  be  positioned  on 
the  rig  or  platform,  relative  to  both  the 
discharge  point  and  current  flow  at  the 
time  of  discharge,  such  that  the  obsexi-er 
can  detect  a  sheen  should  it  surface 
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down  current  from  the  discharge.  For 
discharges  that  have  been  occurring  for 
a  least  15  minutes  previously, 
observations  may  be  made  any  time 
thereafter.  For  discharges  of  less  than  15 
minutes  duration,  observations  must  be 
made  during  both  discharge  and  at  5 
minutes  after  discharge  has  ceased. 

6.  Static  Sheen  Test 

a.  Scope  and  Application.  The  static 
sheen  test  is  to  be  used  as  «  compliance 
test  for  the  "no  free  oil"  requirement  for 
discharges  of  drilling  fluids;  drill 
cuttings;  and  well  treatment, 
completion,  and  workover  fluids.  For  all 
other  discharges  with  a  "no  free  oil 
discharge"  requirement  except  deck 
drainage,  the  static  sheen  test  is  to  be 
used  as  a  compliance  test  when  it  is  not 
possible  for  the  operator  to  accomplish 

a  visual  sheen  observation  on  the 
surface  of  the  receiving  water.  This 
would  preclude  an  operator  from 
attempting  a  visual  sheen  observation 
when  atmospheric  or  surface  conditions 
prohibit  the  observer  from  detecting  a 
sheen  (e.g.,  during  rough  seas,  etc.).  Free 
oil  refers  to  any  oil  contained  in  a  waste 
stream  that  when  discharged  will  cause 
a  film  or  sheen  upon  or  a  discoloration 
of  the  surface  of  the  receiving  water. 

b.  Summary  of  Method.  15  ml  samples 
of  drilling  fluids;  well  treatment, 
completion  and  workover  fluids, 
formation  test  fluids,  or  treated 
wastewater  6t)m  drilling  fluid 
dewatering  activities,  or  15  gra  (wet 
weight  basis)  samples  of  drill  cuttings  or 
produced  sand  are  introduced  into 
ambient  seawater  in  a  container  having 
an  air  to  liquid  interface  area  of  1000 
cm2  (155.5  in2).  Samples  are  dispersed 
within  the  container  and  observations 
made  no  more  than  one  hour  later  to 
ascertain  if  these  materials  cause  a 
sheen,  iridescence,  gloss,  or  increased 
reflectance  on  the  surface  of  the  test 
seawater.  The  occurrence  of  any  of  these 
visual  observations  will  constitute  a 
demonstration  that  the  tested  material 
contains  "free  oil",  and  therefore, 
results  in  a  prohibition  on  its  discharge 
into  receiving  waters. 

c.  Interferences.  Residual  "free  oil" 
adhering  to  sampling  containers,  the 
magnetic  stirring  bar  used  to  mix 
drilUng  Fluids,  and  the  stainless  steel 
spatula  used  to  mix  drill  cuttings  will  be 
the  principal  sources  of  contamination 
problems.  These  problems  should  only 
occur  if  improperly  washed  and  cleaned 
equipment  are  used  for  the  test.  The  use 
of  disposable  equipment  minimizes  the 
potential  for  similar  contamination  from 
pipets  and  the  test  container. 

d.  Apparatus,  Materials,  and 
Reagents. 

d,l    Apparatus. 


d.1.1    Sampling  Containers — 1  L 
polyethylene  beakers  and  1 L  glass 
oeaKers. 

d.1.2    Graduated  cylinder— 100  ml 
graduated  cylinder  required  only  for 
operations  where  predilution  of  mud 
discharges  is  required. 

d.  1 . 3    Plastic  disposable  weighing 
boats. 

d.1.4    Triple-beam  scale. 

d.1.5    Disposable  pipets — 25  ml 
disposable  pipets. 

a.  1.6    Magnetic  stirrer  and  stirring 
bar. 

d.1.7    Stainless  steel  spatula. 

d.1.8    Test  container— open  plastic 
container  whose  internal  cross-section 
parallel  to  its  opening  has  an  area  of 
1000  ±  50  cm2  (155.5  ±  7.75  in?),  and 
a  depth  of  at  least  13  cm  (5  inches)  and 
no  more  than  30  cm  (11.8  inches). 

d.2    Materials  and  Reagents. 

d.2.1    Plastic  liners  for  the  test 
container— Oil  free,  heavy  duty  plastic 
trash  can  liners  that  do  not  inhibit  the 
spreading  of  an  oil  film.  Liners  must  be 
of  sufficient  size  to  completely  cover  the 
interior  surface  of  the  test  container. 
Permittees  must  determine  an 
appropriate  local  source  of  liners  that  do 
not  inhibit  the  spreading  of  0.05  ml 
diesel  fuel  added  to  the  lined  test 
container  under  the  test  conditions  and 
protocol  described  below. 

d.2.2    Ambient  receiving  water. 

e.  Calibration. 

None  currently  specified. 

f.  Quality  Control  Procedures. 
None  ciirrently  specified. 

g.  Sample  Collection  and  Handling. 
g.l    SampUng  containers  must  be 

thoroughly  washed  with  detergent, 
rinsed  a  minimum  of  three  times  with 
fresh  water,  and  allowed  to  air  dry 
before  samples  are  collected. 

g.2    Samples  of  drilling  fluid  to  be 
tested  shall  be  taken  at  the  shale  shaker 
after  cuttings  have  been  removed.  The 
sample  volume  should  range  between 
200  ml  and  500  ml. 

g.3    Samples  of  drill  cuttings  will  be 
taken  from  Uie  shale  shaker  screens  with 
a  cleSi  spatula  or  similar  instrument 
and  placed  in  a  glass  beaker.  Cuttings 
samples  shall  be  collected  prior  to  the 
addition  of  any  washdowm  water  and 
should  range  between  200  g  and  500  g. 

g.4    Samples  of  well  treatment, 
completion  and  workover  fluids, 
formation  test  fluids,  and  treated 
wastewater  from  drilling  fluid 
dewatering  activities  must  be  obtained 
from  the  holding  facility  prior  to 
discharge;  the  sample  volume  should 
range  between  200  ml  and  500  ml. 

g.5    Samples  must  be  tested  no  later 
than  1  hour  after  collection. 

g.6    Drilling  fluid  samples  must  be 
mixed  in  their  sampling  containers  for 


5  minutes  prior  to  the  test  using  a 
magnetic  bar  stirrer.  If  predilution  is 
imposed  as  a  permit  condition,  the 
sample  must  be  mixed  at  the  same  ratio 
with  the  same  prediluting  water  as  the 
discharged  muds  and  stirred  for  5 
minutes. 

g.7    Drill  cuttings  must  be  stirred  and 
well  mixed  by  hand  in  their  sampling 
containers  prior  to  testing,  using  a 
stainless  steel  spatula, 
h.  Procedure. 

h.l    Ambient  receiving  water  must  be 
used  as  the  "receiving  water"  in  the  test. 
The  temperature  of  the  test  water  shall 
be  as  close  as  practicable  to  the  ambient 
conditions  in  the  receiving  water,  not 
the  room  teraperatiife  of  the  observation 
facility.  The  test  container  must  have  an 
air  to  liquid  interface  area  of  1000150 
cm2.  The  surface  of  the  water  should  be 
no  more  than  1.27  cm  (1/2  inch)  below 
the  top  of  the  test  container. 

h.2    Plastic  liners  shall  be  used,  one 
per  test  container,  and  discarded 
afterwards.  Some  liners  may  inhibit 
spreading  of  added  oil;  operators  shall 
determine  an  appropriate  local  source  of 
liners  that  do  not  inhibit  the  spreading 
ofthe  oil  film. 

h.3    A  15  ml  sample  of  driUing  fluid, 
well  treatment,  completion  and 
workover  fluids,  formation  test  fluids,  or 
treated  wastewater  from  drilling  fluid 
dewatering  activities  must  be 
introduced  by  pipet  into  the  test 
container  1  cm  below  the  water  surface. 
Pipets  must  be  filled  and  discharged 
with  test  material  prior  to  the  transfer  of 
test  material  and  its  introduction  into 
test  containers.  The  test  water-test 
material  mixture  must  be  stirred  using 
the  pipet  to  distribute  the  test  material 
homogeneously  throughout  the  test 
water.  The  pipet  must  be  used  only  once 
for  a  test  and  then  discarded. 

h.4    Drill  cuttings  should  be  weighed 
on  plastic  weighing  boats;  15  gram 
samples  must  be  transferred  by  scraping 
test  material  into  the  test  water  with  a 
stainless  steel  spatuia.  Drill  cuttings 
shall  not  be  prediluted  prior  to  testing. 
Also,  drilling  fluids  and  cuttings  must 
be  tested  separately.  The  weighing  boat 
must  be  immersed  in  the  test  water  and 
scraped  with  the  spatula  to  transfer  any 
residual  material  to  the  test  container. 
The  drill  cuttings  must  be  stirred  with 
the  spatula  to  an  even  distribution  of 
solids  on  the  bottom  of  the  test 
container. 

h.5    Observations  must  be  made  no 
later  than  1  hour  after  the  test  material 
is  transferred  to  the  test  container. 
Vievidng  points  above  the  test  container 
should  be  made  from  at  least  three  sides 
of  the  test  container,  at  viewing  angles 
of  approximately  60"  and  30'  from  the 
horizontal.  Illumination  of  the  test 
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cbnttdaa  must  be  representative  of 
adequate  lighting  for  a  working 
environment  to  conduct  routine 
labcHBtory  procedures.  It  is 
rocommended  that  the  water  siirface  of 
the  test  container  be  obsarred  under  a 
fluorescent  light  source  such  as  a 
dissecting  microscope  light.  The  hght 
source  shall  be  positioned  above  and 
directed  over  the  entire  surface  of  the 
pan. 

h.6    Detection  of  a  "silvery"  or 
"metallic"  sheen,  gloss,  or  increased 
reflectivity;  visual  color;  or  iridescence; 
or  an  oil  shck,  on  the  water  surface  of 
the  test  container  surface  shall 
constitute  a  demonstration  of  "free  oil". 
These  visual  observations  include 
patches,  streaks,  or  sheets  of  such 
altered  surface  characteristics  shall 
constitute  a  demonstration  of  free  oil.  If 
the  free  oil  content  of  the  sample 
approaches  or  exceeds  10  percent,  the 
water  siuface  of  the  test  container  may 
lack  color,  a  sheen  or  iridescence,  due 
to  the  increased  thickness  of  the  film; 
thus,  the  observation  for  an  oil  slick  is 
required.  The  surfece  of  the  test 
container  shall  not  be  disturbed  in  any 
manner  that  reduced  the  size  of  any 
sheen  or  slick  that  may  be  present 

If  an  oil  sheen  or  slick  occurs  on  less 
than  one-half  of  the  siuface  area  after 
drilling  muds  or  cuttings  are  introdiu»d 
to  the  test  container,  observations  will 
continue  for  up  to  one  hour.  If  the  sheen 
or  slick  increases  in  sice  and  covers 
greater  than  one-half  of  the  siu'face  area 
of  the  test  container  during  the 
observation  period,  the  discharge  of  the 
materieJ  shall  cease.  If  the  sheen  or  slick 
does  not  increase  in  size  to  cover  greater 
than  one-half  of  the  test  container 
siurface  area  after  one  hour  of 
observation,  discharge  may  continue 
and  additional  sampling  is  not  required. 

If  a  sheen  or  slick  occiu«  on  greater 
than  one-half  oi  the  surface  area  of  the 
test  container  after  the  test  material  is 
introduced,  discharge  of  the  tested 
material  shall  cease.  The  permittee  may 
retest  the  material  causing  the  sheen  or 
slick.  If  subseouent  tests  do  not  result  in 
a  sheen  or  slick  covering  greater  than 
one-half  of  the  surface  area  of  the  test 
container,  discharge  may  continue. 

7.  Radionuclide  test. 

The  approved  test  methods  for 
monitoring  produced  water  for 
radionuclides  are: 
Radium  226:  Method  Number  7500-Ra 

C,  Standard  Methods  for  the 
Examination  of  Water  and 
Wastewater,  Seventeenth  Edition, 
APHA,  AWWA.  and  WPCF. 

Radium  228:  Method  Number  750a-Ra 

D,  Standard  Methods  for  the 
Examination  of  Water  and 


Wastewater,  Seventeenth  Edition, 
APHA.  AWWA,  and  WPCT. 

Part  n.  Standard  Cnnditinns  for  NPDES 
Permits 

Section  A.  General  Conditions 

1.  Introduction 

In  accordance  with  the  provisions  of 
40  CFR  Part  122.41,  et.  seq.,  this  permit 
incorporates  by  reference  ALL 
conditions  and  requirements  applicable 
to  NPDES  permits  set  forth  in  the  Clean 
Water  Act,  as  amended,  (herein-after 
known  as  the  "Act")  as  well  as  ALL 
applicable  regulations. 

2.  Duty  to  Comply 

The  permittee  must  comply  with  all 
conditions  of  this  permit.  Any  permit 
noncompliance  constitutes  a  violation 
of  the  Act  and  is  grounds  for 
enforcement  action  or  for  requiring  a 
permittee  to  apply  and  obtain  an 
individual  NPDES  permit. 

3.  Toxic  Pollutants 

a.  Notwithstanding  Part  nji.5,  if  any 
toxic  effluent  standard  or  prohibition 
(including  any  schedule  of  compliance 
specified  in  such  efQuent  standard  or 
prohibition)  is  promulgated  \mder 
section  307(a)  of  the  Act  for  a  toxic 
pollutant  which  is  present  in  the 
discharge  and  that  standard  or 

Erohibition  is  more  stringent  than  any 
mitation  on  the  pollutant  in  this 
permit,  this  permit  shall  be  modified  or 
revoked  and  reissued  to  conform  to  the 
toxic  effluent  standard  or  prohibition. 

b.  The  permittee  shall  comply  with 
effluent  standards  or  prohibitions 
established  under  section  307(a)  of  the 
Act  for  toxic  pollutants  vrithin  the  time 
provided  in  the  regulations  that 
established  those  standards  or 
prohibitions,  even  if  the  permit  has  not 
yet  been  modified  to  incorporate  the 
requirement. 

4.  Duty  to  Reapply 

If  the  permittee  wishes  to  continue  an 
activity  regulated  by  this  permit  after 
the  expiration  date  of  this  permit,  the 
permittee  must  apply  for  and  Obtain  a 
new  permit.  The  appUcation  shall  be 
submitted  at  least  180  days  before  the 
expiration  date  of  this  permit.  The 
Director  may  grant  permission  to  submit 
an  apphcation  less  than  180  days  in 
advance  but  no  later  than  the  permit 
expiration  date.  Contin\iation  of 
expiring  permits  shall  be  governed  by 
regulations  promulgated  at  40  CFR 
122.6  and  any  subsequent  amendments. 

5.  Permit  Flexibility 

This  permit  may  be  modified,  revoked 
and  reissued,  or  teiminated  for  cause  in 


accordance  with  40  CFR  122.62-64.  The 
filing  of  a  request  for  a  permit 
modification,  revocation  and  reissuance, 
or  termination,  or  a  notification  of 
planned  changes  or  anticipated 
noncompbance,  does  not  stay  any 
permit  condition. 

6.  Property  Rights 

This  permit  does  not  convey  any 
property  rights  of  any  sort,  or  any 
exclusive  privilege. 

7.  Duty  To  Provide  Information 

The  permittee  shall  furnish  to  the 
Director,  %vithin  a  reasonable  time,  any 
information  which  the  Director  may 
request  to  determine  whether  cause 
exists  for  modifying,  revoking  and 
reissuing,  or  terminating  this  permit,  or 
to  determine  compliance  with  this 
permit.  The  permittee  shall  also  furnish 
to  the  Director,  upon  request,  copies  of 
records  required  to  be  kept  by  this 
permit. 

8.  Criminal  and  Qvil  liability 

Except  as  provided  in  permit 
conditions  on  "Bypassing"  and 
"Upsets",  nothing  in  this  permit  shall 
be  construed  to  relieve  the  permittee 
from  civil  or  criminal  penalties  for 
noncompliance.  Any  false  or  materially 
misleading  representation  or 
concealment  of  information  required  to 
be  reported  by  the  provisions  of  the 
permit,  the  Act,  or  applicable 
regulations,  which  avoids  or  effectively 
defeats  the  regulatory  purpose  of  the 
permit  may  subject  the  permittee  to 
criminal  enforcement  pursuant  to  18 
U.S.C.  1001. 

9.  Oil  and  Hazardous  Substance 
Liability 

Nothing  in  this  permit  shall  be 
construed  to  preclude  the  institution  of 
any  legal  action  or  reUeve  the  permittee 
from  any  responsibilities,  liabilities,  or 
penalties  to  which  the  permittee  is  or 
may  be  subject  under  section  311  of  the 
Act. 

10.  State  Laws 

Nothing  in  this  permit  shall  be 
construed  to  preclude  the  institution  of 
any  legal  action  or  relieve  the  permittee 
from  any  responsibilities,  liabilities,  or 
penalties  established  pursuant  to  any 
applicable  State  Lew  or  regulation 
under  authority  preserved  by  section 
510  of  the  Act. 

11.  Severability 

The  provisions  of  this  permit  are 
severable,  and  if  any  provision  of  this 
permit  or  the  application  of  any 
provision  of  this  permit  to  any 
circumstance  is  held  invalid,  the 
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applicati<»  of  such  provision  to  other 
circumstances,  and  the  remainder  of 
this  permit,  shall  not  be  aHected 
thereby. 

Section  B.  Proper  Operation  end 
Maintenance 

1.  Need  To  Halt  or  Reduce  Not  a 
Defense 

It  shall  not  be  a  defense  for  a 
permittee  in  an  eaforcemeat  action  that 
it  would  have  been  necessary  to  halt  or 
reduce  the  permitted  activity  in  order  to 
maintain  compliance  with  the 
conditions  of  this  penniL  The  permittee 
is  responsible  for  maintaining  adequate 
safeguards  to  prevent  the  discharge  of 
untreated  or  inadequately  treated  wastes 
during  electrical  power  feilure  either  by 
means  of  alternate  power  sources, 
standby  generators  or  retention  of 
inadequately  treated  effluent 

2.  Duty  To  Mitigate 

The  permittee  shall  take  all 
reasonable  steps  to  minimize  or  prevent 
any  discharge  in  violation  of  this  pennit 
which  has  a  reasonable  likelihood  of 
adversely  afiiecting  human  health  or  the 
environment. 

3.  Proper  Operation  and  Maintenance 

a.  The  permittee  shall  at  all  times 
properly  operate  and  maintain  all 
facilities  and  systems  of  treatment  and 
control  (and  related  appiulenances) 
which  are  installed  or  used  by  permittee 
as  efficiently  as  possibleand  in  a 
manner  which  will  minimize  upsets  and 
discharges  of  excessive  pollutants  and 
will  achieve  compliance  with  the 
conditions  of  this  permit  Proper 
operation  and  maintenance  also 
includes  adequate  laboratory  controls 
and  appropriate  quahty  assurance 
procedures.  This  provision  requires  the 
operation  of  backup  or  auxiliary 
facilities  or  similar  systems  which  are 
installed  by  a  permittee  only  when  the 
operation  is  necessary  to  achieve 
compliance  with  the  conditions  of  this 
permit. 

b.  The  permittee  shall  provide  an 
adequate  operating  staff  which  is  duly 
qualified  to  carry  out  (^ration, 
maintenance  and  testing  functions 
required  to  ensure  compliance  with  the 
conditions  of  this  permit 

4.  Bypass  of  Treatment  Facilities 

a.  Bypass  not  exceeding  limitations. 
The  permittee  may  allow  any  bypass  to 
occur  which  does  not  cause  effluent 
limitations  to  be  exceeded,  but  only  if 
it  also  is  for  essential  maintenance  to 
assure  efficient  operation.  These 
bypasses  are  not  subject  to  the 
provisions  of  Parts  II.B.4.b  and  4x. 


b.  Notice 

(1)  Anticipated  bypass.  If  the 
permittee  knows  in  advance  of  the  need 
for  a  bypass,  it  shall  submit  prior  notice, 
if  possible  at  least  ten  days  l»fore  the 
date  of  the  bypass. 

(2)  Unantiapated  bypass.  The 
permittee  shall,  within  24  hours,  s\ibmit 
notice  of  an  xmantidpated  bypass  as 
required  in  Part  II.D.7. 

c.  Prohibition  of  Bypass 

(1)  Bypass  Is  prohibited,  and  the 
Director  may  take  enforcement  action 
against  a  permittee  for  bypass,  unless: 

(a)  B3T)ass  was  unavoioable  to  prevent 
loss  of  hfe,  personal  injury,  or  severe 
property  damage; 

(b)  There  were  no  feasible  alternatives 
to  the  bypass,  such  as  the  use  of 
auxiliary  treatment  facihties,  retention 
of  untreated  wastes,  or  maintenance 
during  normal  periods  of  equipment 
downtime.  This  condition  is  not 
satisfied  if  adequate  back-up  equipment 
should  have  been  installed  in  the 
exercise  of  reasonable  engineering 
judgment  to  prevent  a  bypass  which 
occurred  during  normal  periods  of 
equipment  dowmtime  or  preventive 
maintenance;  and, 

(c)  The  permittee  submitted  notices  as 
required  by  Part  ILB.4.b. 

(2)  The  Director  may  allow  an 
anticipated  bypass  after  considering  its 
adverse  effects,  if  the  Director 
determines  that  it  will  meet  the  three 
conditions  listed  at  Part  n.B.4.c(l). 

5.  Upset  Conditions 

a.  Effect  of  an  upset  An  upset 
constitutes  an  affirmative  defense  to  an 
action  brought  for  noncompliance  vnth 
such  technology-based  pennit  effluent 
limitations  if  the  requirements  of  Part 
n.B.S.b.  are  met. 

No  determination  made  during 
administrative  review  of  claims  that 
noncomphance  was  caused  by  upset, 
and  before  an  action  for  noncompliance, 
is  final  administrative  action  subject  to 
judiciaLreview. 

b.  Conditions  necessary  fw  a 
demonstration  of  upset.  A  permittee 
who  vnshes  to  establish  the  affirmative 
defense  of  upset  shall  demonstrate, 
through  properly  signed, 
contemporaneous  operating  logs,  or 
other  relevant  evidence  that: 

(1)  An  upset  occiured  and  that  the 
permittee  can  identify  the  cause<s)  of 
the  opset; 

(2)  The  permitted  fadRty  was  at  the 
time  being  properly  operated; 

(3)  The  permittee  submitted  notice  of 
the  upset  as  re<juired  by  Part  II.D.7;  and, 

(4)  The  permittee  complied  with  any 
remedial  measures  required  by  Part 
n.B.2. 


c.  Burden  of  proof.  Id  any 
enforcaraent  proceeding,  the  permittee 
seeking  to  estebtish  the  occurrraioe  of  an 
upset  has  the  burden  of  {Htx>f. 

6.  Removed  Substances 

Solids,  sewage  sludges,  filter 
backwash,  or  oidier  p<^tants  removed 
in  the  course  of  treatment  or  wastewatw 
control  shall  be  disposed  of  in  a  manner 
such  as  to  prevent  any  pollutant  from 
such  materials  from  entering  navigable 
waters.  Any  substance  specificaHy  listed 
writhin  this  permit  may  be  discharged  in 
accordance  with  specified  conditions, 
terms,  or  limitations. 

Section  C.  Monitoring  and  Records 

1.  Inspection  and  Entry 

The  permittee  shall  allow  the 
Director,  or  an  authori^Ki 
representative,  upon  the  presentation  of 
credentials  and  other  documents  as  may 
be  required  by  the  law  to: 

a.  Enter  upon  the  permittee's  premises 
-  where  a  regulated  facility  or  activity  is 

located  or  conducted,  or  where  records 
must  be  kept  under  the  conditions  of 
this  permit; 

b.  fiave  access  to  and  copy,  at 
reasonable  times,  any  records  that  must 
be  kept  under  the  conditions  of  this 
permit; 

c.  Inspect  at  reasonable  times  any 
facilities,  equipment  (including 
monitoring  and  control  equipment), 
practices  or  operations  regulated  or 
required  under  this  pennit;  and 

d.  Sample  or  monitor  at  reasonable 
times,  for  the  purpose  of  assuring  pennit 
compliance  or  as  otherwise  authorized 
by  the  Act,  any  substances  or 
parameters  at  any  location. 

2.  Representative  Sampling 

Samples  and  measurements  taken  for 
the  purpose  of  monitoring  shall  be 
representative  of  the  monitored  activity. 

3.  Retention  of  Records 

The  permittee  shall  retain  records  of 
all  monitoring  Information,  including 
all  calibration  and  maintenance  records 
and  all  original  strip  chart  recordings  for 
continuous  monitoring  instrumentation- 
copies  of  all  reports  required  by  this 
permit  and  records  of  all  data  used  to 
complete  the  application  for  this  permit 
for  a  period  of  at  least  3  years  fro.m  the 
date  of  the  sample,  measurement, 
report,  or  application.  This  period  may 
be  extended  by  request  of  the  Director 
at  any  time. 

The  operator  shall  maintain  records  at 
development  and  productioo  facilities 
for  3  years,  vtrherever  practicable  and  at 
a  specific  shore-based  site  whenever  not 
practicable.  The  operator  is  responsible 
for  maintaining  records  at  exploratory 
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ftcftities  while  they  are  discharging 
\mder  the  operators  control  and  at  a 
specific  s^ore-based  site  for  the 
remainder  of  the  3-year  retention 
period. 

4.  Record  Contents 

Records  of  monitoring  information 
shall  include: 

a.  The  date,  exact  place,  and  time  of 
sampling  or  measurements; 

b.  The  individual(s)  who  performed 
the  sampling  or  measurements; 

c.  The  date(s)  and  time(s)  analyses 
were  performed; 

d.  The  individual(s)  who  performed 
the  analyses; 

e.  The  analytical  techniques  or 
methods  used;  and 

f.  The  results  of  such  analyses. 

5.  Monitoring  Procedures 

a.  Monitoring  must  be  conducted 
according  to  test  procedures  approved 
xmdet  40  CFR  part  136,  unless  other  test 
procedures  have  been  specified  in  this 
permit  or  approved  by  the  Regional 
Administrator. 

b.  The  permittee  shall  calibrate  and 
perform  maintenance  procedures  on  all 
monitoring  and  analytical  instruments 
at  intervals  frequent  enough  to  insure 
accuracy  of  measurements  and  shall 
maintain  appropiHate  records  of  such 
activities. 

c.  An  adequate  analytical  quality 
control  program,  including  the  analyses 
of  sufficient  standards,  spikes,  and 
duplicate  samples  to  insure  the 
accuracy  of  all  required  analytical 
results  shall  be  maintained  by  the 

f)ennittee  or  designated  commercial 
aboratory. 

6.  Flow  Measurements 
Appropriate  flow  measurement 

devices  and  methods  consistent  with 
accepted  scientific  practices  shall  be 
selected  and  used  to  ensure  the 
accuracy  and  reliability  of 
measurements  of  the  volume  of 
monitored  discharges.  The  devices  shall 
be  installed,  calibrated,  and  maintained 
to  insure  that  the  accuracy  of  the 
measurements  is  consistent  with  the 
accepted  capability  of  that  type  of 
device.  Devices  selected  shall  be 
capable  of  measuring  flows  with  a 
maximum  deviation  of  less  than  10% 
from  true  discharge  rates  throughout  the 
range  of  expected  discharge  volumes. 

Section  D.  Reporting  Requirements 

1.  Planned  Changes 

The  permittee  shall  give  notice  to  the 
Director  as  soon  as  possible  of  any 
planned  physical  alterations  or 
additions  to  the  permitted  facility. 
Notice  is  required  only  when: 


(1)  The  alteration  or  addition  to  a 
permitted  faciUty  may  meet  one  of  the 
criteria  for  determining  whether  a 
facihty  is  a  new  source  in  40  CFR  Part 
122.29(b);  or, 

(2)  The  alteration  or  addition  could 
significantly  change  the  nature  or 
increase  the  quantity  of  pollutants 
discharged,  lliis  notification  appUes  to 
pollutants  which  are  subject  neither  to 
effluent  limitations  in  the  permit,  nor  to 
notification  requirements  listed  at  Part 
n.D.10.a. 

2.  Anticipated  Noncompliance 

The  permittee  shall  give  advance 
notice  to  the  Director  of  any  planned 
changes  in  the  permitted  facility  or 
activity  which  may  result  in 
noncompliance  with  permit 
requirements. 

3.  Transfers 

This  permit  is  not  transferable  to  any 
person  except  after  notice  to  the 
Regional  Administrator.  The  Regional 
Administrator  may  require  modification 
or  revocation  and  reissuance  of  the 
permit  to  change  the  name  of  the 
permittee  and  to  incorporate  such 
requirements  as  may  be  necessary  imder 
the  Act. 

4.  Discharge  Monitoring  Reports  and 
Other  Reports 

The  operator  of  each  lease  block  shall 
be  responsible  for  submitting 
monitoring  results  for  all  facilities 
within  each  lease  block.  The  monitoring 
results  for  the  facilities  (platform, 
drilling  ship,  or  semisubmersible) 
within  the  particular  lease  block  shall 
be  summarized  on  the  annual  Discharge 
Monitoring  Report  for  that  lease  block. 

Monitoring  results  obtained  during 
the  previous  12  months  shall  be 
summarized  and  reported  on  a 
Discharge  Monitoring  Report  (DMR) 
form  (EPA  No.  3320-1).  In  addition,  the 
highest  monthly  average  for  all  activity 
within  each  lease  block  shall  be 
reported.  The  highest  daily  maximum 
sample  taken  during  the  reporting 
period  shall  be  reported  as  the  daily 
maximum  concentration.     ^ 

If  any  category  of  waste  (discharge)  is 
not  applicable  for  all  facilities  within 
the  lease  block,  due  to  the  type  of 
operations  (e.g.,  drilling,  production)  no 
reporting  is  required;  however,  "no 
discharge"  must  be  recorded  for  those 
categories  on  the  DMR.  If  all  facilities 
writhin  a  lease  block  have  had  no 
activity  during  the  reporting  period  then 
"no  activity"  must  be  written  on  the 
DMR.  Operators  may  list  a  summary  of 
all  lease  blocks  where  there  is  no 
activity  on  one  DMR.  All  pages  of  the 
DMR  must  be  signed  and  certified  as 


required  by  Part  n.D.ll  and  returned 
when  due.  . 

5.  Additional  Monitoring  by  the 
Permittee 

If  the  permittee  monitors  any 
pollutant  more  frequently  than  required 
by  this  permit,  using  test  procedures 
approved  under  40  CFR  Part  136  or  as 
specified  in  this  permit,  the  results  of 
this  monitoring  snail  be  included  in  the 
calculation  and  reporting  of  the  data 
submitted  in  the  Discharge  Monitoring 
Report  (DMR).  Such  increased 
monitoring  frequency  shall  also  be 
indicated  on  the  DMR. 

6.  Averaging  of  Measurements 

Calculations  for  all  limitations  which 
require  averaging  of  measurements  shall 
utilize  an  arithmetic  mean  imless 
otherwise  specified. 

7.  Twenty-Four  Hour  Reporting 

a.  The  permittee  shall  report  any 
noncompliance  which  may  endanger 
health  or  the  environment.  Any 
information  shall  be  provided  orally 
within  24  hours  from  the  time  the 
permittee  becomes  aware  of  the 
circumstances.  A  written  submission 
shall  be  provided  within  5  days  of  the 
time  the  permittee  becomes  aware  of  the 
circumstances.  The  report  shall  contain 
the  following  information: 

(1)  A  description  of  the 
noncompliance  and  its  cause; 

(2)  The  period  of  noncompliance 
including  exact  dates  and  times,  and  if 
the  noncompliance  has  not  been 
corrected,  the  anticipated  time  it  is 
expected  to  continue;  and, 

(3)  Steps  being  taken  to  reduce, 
eliminate,  and  prevent  recurrence  of  the 
noncomplying  discharge. 

b.  The  following  shall  be  included  as 
information  which  must  be  reported 
within  24  hours: 

(1)  Any  unanticipated  bypass  which 
exceeds  any  effluent  limitation  in  the 
permit; 

(2)  Any  upset  which  exceeds  any 
efiluent  limitation  in  the  permit;  and, 

(3)  Violation  of  a  maximum  daily 
discharge  limitation  for  any  of  the 
pollutants  listed  by  the  Director  in  part 
n  of  the  permit  to  be  reported  within  24 
hours. 

c.  The  Director  may  waive  the  written 
report  on  a  case-by-case  basis  if  the  oral 
report  has  been  received  within  24 
hours. 

8.  Other  Noncompliance 

The  permittee  shall  report  all 
instances  of  noncompliance  not 
reported  under  parts  n.D.4  and  D.7  at 
the  time  monitoring  reports  are 
submitted.  The  reports  shall  contain  the 
information  listed  at  part  n.D.7. 
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9i  Other  Information 


Where  the  permittee  becomes  aware 
that  he  ^led  to  submit  any  relevant 
facts  in  «  permit  applicatioD,  or 
submitted  incorrect  information  in  a 
permit  application  or  in  any  report  to 
the  Director,  he  shall  promptly  submit 
such  facts  or  information. 

10.  Changes  in  Discharges  of  Toxic 
Substances 

JTbe  permittee  shall  notify  the  Director 
ad  soon  as  it  knows  or  has  reason  to 
beKeve: 

a.  That  any  activity  has  occurred  or 
will  occur  which  would  result  in  the 
discharge,  on  a  routine  or  fi^uent  basis, 
of  any  toxic  pollutant  listed  at  40  CFR 
part  122.  appendix  D.  Tables  U  and  III 
(excluding  Total  Phenols)  which  is  not 
limited  in  the  permit,  if  that  discharge 
will  exceed  the  highest  of  the  following 
"notification  levels": 

(1)  One  hundred  micrograms  per  liter 
(100  Mg/l): 

(2)  Two  himdred  micrograms  per  liter 
(200  ^g/lj  for  acrolein  and  acrylonitrile; 
five  hundred  micrograms  per  Uter  (500 
Hg/1)  for  2,4-dinitro-phBnol  and  for  2- 
methyl-4,6-dinitrophenol;  and  one 
mlUipem  per  liter  (1  mg/l)  for 
antimony; 

(3)  "Hie  level  established  by  tlie 
Director. 

b.  Tliat  any  activity  has  occurred  or 
will  occur  which  would  result  in  any 
discharge,  on  a  non-routine  or 
infrequent  basis,  of  a  toxic  pollutant 
which  is  nc*  limited  in  the  permit,  if 
that  discharge  will  exceed  the  highest  of 
the  following  "notification  levels": 

(1)  Five  hinidred  micrograms  per  liter 
(500  Mg/l); 

(2)  One  milligram  per  liter  (1  mg/l)  for 
antimony; 

(3)  The  level  established  by  the 
Directcn-. 

11.  Signatory  Requirements 

All  applications,  reports,  or 
information  submitted  to  the  Director 
shall  be  signed  and  certified. 

a.  All  permit  applications  shall  be 
signed  as  follows: 

(1)  For  a  corporation — by  a 
responsible  corpofate  oBiceT.  For  the 
purpose  of  this  section,  a  responsible 
corporate  officer  means: 

(a)  A  president,  9ecretar>',  treasurer,  or 
vice-president  of  the  corporation  in 
charge  of  a  prindpal  business  function, 
or  any  other  person  who  performs 
similar  policy  or  decision  making 
functions  for  the  corporation;  or. 

(b)  The  manager  of  one  or  more 
manufacturing,  production,  or  operating 
faciiities  employing  more  than  2S0 
penons  or  having  gross  annual  sales  or 


expenditures  exceeding  $25  million  {in 
second-quarter  1980  dollars),  if 
authority  to  sign  documents  has  been 
assigned  or  delegated  to  the  manager  in 
accordance  with  corporate  procedures. 

(2)  For  a  partnership  or  sole 
proprietorship — by  a  general  partner  or 
the  proprietor,  respectively. 

(3J  For  a  municipality.  State,  Federal, 
or  other  pubUc  agencT---by  either  a 
principai  executive  officer  or  ranking 
elected  official  For  purposes  of  this 
election,  a  principal  executive  officer  of 
a  Federal  aeeocy  includes: 

(a)  The  coief  executive  officer  of  the 
agency,  or 

(b)  A  senior  executive  <rfficer  having 
responsibihty  for  the  overall  operations 
of  a  principal  geographic  unit  of  the 
agency. 

b.  All  reports  required  by  the  permit 
and  other  information  requested  by  the 
Director  shall  be  signed  by  a  person 
described  above  or  by  a  duly  authorized 
representative  of  that  person.  A  person 
is  a  duly  authorized  representative  only 
if: 

(1)  Tbe  authorization  is  made  in 
writing  by  a  person  described  above; 

(2)  'fne  authorization  specifies  either 
an  individual  or  a  position  having 
responsibihty  for  the  overall  openticn 
of  the  regulated  facility  or  activity,  such 
as  the  position  of  plant  manager, 
operator  of  a  well  or  a  well  field, 
superintendent,  or  position  of 
equivalent  responsibihty,  or  an 
individual  or  position  having  overall 
responsibility  for  environnientaJ  matters 
for  the  oompany.  A  duly  authorized 
representative  may  thus  be  either  a 
named  individual  or  %b  individiial 
occupying  a  named  position;  and, 

(3)  The  vrritten  authorization  is 
submitted  to  the  Director. 

c.  Certification.  Any  person  signing  a 
document  under  this  section  .shall  make 
the  following  certification: 

I  certify  under  penalty  of  bw  that  this 
document  and  all  attachments  were  prepared 
under  my  direction  or  supervision  in 
acco{dance  with  a  system  d^jsigoed  to  assure 
that  quaiiiied  personnel  properly  gather  and 
evaluate  the  information  submitted.  Based  on 
my  inquiry  of  the  person  or  persons  who 
manage  the  system,  or  those  persons  directly 
responsible  for  gathering  the  infonnation,  the 
infonnation  submittsd  is,  to  the  best  of  my 
knowledge  and  belief,  true,  accurate,  and 
complete.  I  am  aware  that  (here  are 
significant  penalties  for  submitting  false 
information,  including  the  possibility  of  fine 
and  imprisonment  for  knowing  violations. 

12.  Availability  of  Reports 

Except  for  applicadons.  effluent  data, 
permits,  and  other  data  specified  in  40 
CFR  122.7,  any  infonnation  submitted 
pursuant  to  this  permit  may  be  claimed 
as  confidential  by  the  submitter.  If  no 


claim  is  made  at  the  time  of  submission, 
infiM-metioa  may  be  made  available  to 
the  public  without  further  notice. 

Section  E.  Penalties  for  Violations  of 
Permit  Conditions 

1.  Criminal 

a.  Negligent  Violations.  The  Act 
provides  that  any  person  who 
negligently  violates  permit  conditions 
implementing  section  301.  302.  306, 
307.  308,  318.  or  405  of  the  Act  is 
sub)ect  to  a  fine  of  not  less  $2,500  nor 
more  then  $25,000  per  day  of  violation, 
or  by  imprisonment  for  not  more  than 

1  year,  or  both.     ♦ . 

b.  Knowing  Vvoltmons.  The  Act 
provides  that  any  person  who 
knowingly  violates  permit  conditions 
implementing  section  301.  302.  306. 
307.  308,  318.  or  405  of  the  Act  is 
subject  to  a  fine  of  not  less  $5,000  nor 
more  then  $50,000  per  day  of  violation. 
or  by  impiisonment  for  not  more  than 

3  years,  or  both. 

c  Knowing  Endangerment.  The  Act 
provides  4at  any  person  who 
knovdngly  violates  permit  conditions 
implementing  sections  301,  302. 303. 
306,  307.  308,  318,  or  405  of  the  Act  and 
who  knows  at  that  time  that  he  is 
placing  another  person  in  imminent 
danger  of  death  or  serious  bodily  injury 
is  subject  to  a  fine  of  not  more  than 
$250,000,  or  by  imprisonment  for  not 
more  than  15  years,  or  both. 

d.  False  Statements.  The  Ac*  provides 
that  any  person  who  knowingly  makes 
•ny  felse  material  statement, 
representation,  or  certification  in  any 
application,  record  report,  plan,  or  other 
document  filed  or  required  to  be 
maintained  under  the  Act  or  who 
knowingly  falsifies,  tampers  with,  or 
renders  inaccurate,  any  monitoring 
device  or  method  required  to  be 
maintained  under  the  Act,  shall  upon 
conviction,  be  punished  by  a  fine  of  not 
more  than  $10,000,  or  by  imprisonment 
for  not  more  than  2  years,  or  by  both. 
If  a  conviction  of  a  person  is  for  a 
violation  committed  after  a  first 
conviction  of  such  person  under  this 
paragraph,  punishment  shall  be  by  a 
fine  of  not  more  than  $20,000  per  day 
of  violation,  or  by  imprisonment  of  not 
more  than  4  years,  or  by  both.  (See 
section  309,c.4  of  the  Clean  Water  Act.) 

2.  Civil  Penalties 

The  Act  provides  that  any  person  who 
violates  a  permit  condition 
implementing  sections  301,  302,  306, 
307,  308,  318,  or  405  of  the  Act  is 
subject  to  a  civil  penalty  not  to  exceed 
$25,000  per  day  for  each  violation. 
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3.  A^^ininistratlve  Penalties 

The  Act  provides  that  any  person  who 
violates  a  permit  conditions 
implementing  sections  301,  302,  306, 
307,  308,  318,  or  405  of  the  Act  is 
subject  to  an  administrative  penalty,  as 
follows: 

a.  Class  I  Penalty.  Not  to  exceed 
$10,000  per  violation  nor  shall  the 
maximum  amount  exceed  $25,000. 

b.  Class  n  Penalty.  Not  to  exceed 
$10,000  per  day  for  each  day  during 
which  the  violation  continues  nor  shall 
the  maximum  amount  exceed  $125,000. 

Section  F.  Additional  General  Permit 
Conditions 

1.  When  the  Regional  Administrator 
May  Require  Application  for  an 
Individual  NPDES  Permit 

The  Regional  Administrator  may 
require  any  person  authorized  by  this 
permit  to  apply  for  and  obtain  an 
individual  NPDES  permit  when: 

(a)  The  dischargers)  is  a  significant 
contributor  of  pollution; 

(b)  The  discharger  is  not  in 
compliance  with  the  conditions  of  this 
permit; 

(c)  A  change  has  occurred  in  the 
availability  of  the  demonstrated 
technology  or  practices  for  the  control 
or  abatement  of  pollutants  applicable  to 
the  point  sources; 

(d)  Effluent  limitations  guidelines  are 
promulgated  for  point  sources  covered 
by  this  permit; 

(e)  A  Water  Quality  Management  Plan 
containing  requirements  applicable  to 
such  point  source  is  approved; 

(f)  The  point  sourceisj  covered  by  this 
permit  no  longer: 

(1)  Involve  tne  same  or  substantially 
similar  types  of  operations: 

(2)  Discharge  the  same  types  of 
wastes; 

(3)  Require  the  same  effluent 
limitations  or  operating  conditions; 

(4)  Require  the  same  or  similar 
monitoring;  and 

(5)  In  the  opinion  of  the  Regional 
Administrator,  are  more  appropriately 
controlled  under  an  individual  permit 
than  under  a  general  permit. 

(g)  The  bioaccumulation  monitoring 
results  show  concentrations  of  the  listed 
pollutants  in  excess  of  levels  safe  for 
human  consumption. 

The  Regional  Administrator  may 
require  any  operator  authorized  by  this 
permit  to  apply  for  an  individual 
NPDES  permit  only  if  the  operator  has 
been  notified  in  writing  that  a  permit 
application  is  required. 

2.  When  an  Individual  NPDES  Permit 
May  Be  Requested 

(a)  Any  operator  authorized  by  this 
permit  may  request  to  be  excluded  from 


the  coverage  of  this  general  permit  by 
applying  for  an  individual  permit. 

(b)  When  an  individual  NPDES  permit 
is  issued  to  an  operator  otherwise 
subject  to  this  general  permit,  the 
appUcability  of  this  permit  to  the  owner 
or  operator  is  automatically  terminated 
on  the  effective  date  of  this  individual 
permit. 

(c)  A  source  excluded  from  coverage 
under  this  general  permit  solely  because 
it  already  has  an  individual  permit  may 
request  that  its  individual  permit  be 
revoked,  and  that  it  be  covered  by  this 
general  permit.  Upon  revocation  of  the 
individual  permit,  this  general  permit 
shall  apply  to  the  source. 

3.  Permit  Reopener  Clause 

If  applicable  new  or  revised  effluent 
limitations  guidelines  covering  the 
Offshore  Subcategory  of  the  Oil  and  Gas 
Extraction  Point  Source  Category  (40 
CFR  435)  are  promulgated  in  accordance 
with  sections  301(b),  304(b)(2),  and 
307(a)(2),  and  the  new  or  revised 
effluent  Umitations  guideUnes  are  more 
stringent  than  any  effluent  limitations  in 
this  permit  or  control  a  pollutant  not 
hmited  in  this  permit,  the  permit  may, 
at  the  Director's  discretion,  be  modified 
to  conform  to  the  new  or  revised 
effluent  limitations  guidelines. 

Notwithstanding  the  above,  if  an 
offshore  oil  and  gas  extraction  point 
source  discharge  facility  is  subject  to  the 
ten  year  protection  period  for  new 
source  performance  standards  under  the 
Clean  Water  Act  section  306(d),  this 
reopener  clause  may  not  be  used  to 
modify  the  permit  to  conform  to  more 
stringent  new  source  performance 
standards  or  technology  based  standards 
developed  imder  section  301(b)(2) 
during  the  ten  year  period  specified  in 
40  CFR  Part  122.29(d). 

The  Director  may  modify  this  permit 
upon  meeting  the  conditions  set  forth  in 
this  reopener  clause. 

Section  G.  Definitions 

All  definitions  contained  in  seclion 
502  of  the  Act  shall  apply  to  this  permit 
and  are  incorporated  herein  by  ^ 
references.  Unless  otherwise  specified 
in  this  permit,  additional  definitions  of 
words  or  phrases  used  in  this  permit  are 
as  follows: 

1.  "Act"  means  the  Clean  Water  Act  (33 
U.S.Q  1251  et.  seq.),  as  amended. 

2.  "Administrator"  means  the 
Administrator  of  the  U.S.  Environmental 
Protection  Agency. 

3.  "Annual  Average"  means  the  average  of 
all  discharges  sampled  and/or  measured 
during  a  calendar  year  in  which  daily 
discharges  are  sampled  and/or  measured, 
divided  by  the  number  of  discharges  sampled 
and/or  measured  during  such  year. 


4.  "Applicable  effluent  standards  and 
limitations"  means  all  state  and  Federal 
effluent  standards  and  limitations' to  which  a 
discharge  is  subject  under  the  Act,  including, 
but  not  limited  to,  effluent  limitations, 
standards  or  performance,  toxic  effluent 
standards  and  prohibitions,  and  pretreatment 
standards. 

5.  "Applicable  water  quality  standards" 
means  all  water  quality  standards  to  which 
a  discharge  is  subject  under  the  Act. 

6.  "Areas  of  Biological  Concern"  means  a 
portion  of  the  OCS  identified  by  EPA,  in 
consultation  with  the  Department  of  Interior 
as  containing  potentially  productive  or 
unique  biological  communities  or  as  being 
potentially  sensitive  to  discharges  associated 
with  oil  and  gas  activities. 

7.  "Blow-Out  Preventer  Control  Fluid" 
means  fluid  used  to  actuate  the  hydraulic 
equipment  on  the  blow-out  preventer  or 
subsea  production  wellhead  assembly. 

8.  "Boiler  Blowdown"  means  discharges 
from  boilers  necessary  to  minimize  solids 
build-up  in  the  boilers,  including  vents  from 
boilers  and  other  heating  systems. 

9.  "Bulk  Discharge"  any  discharge  of  a 
discrete  volume  or  mass  of  effluent  from  a  pit 
tank  or  similar  container  that  occurs  on  a 
one-time,  infrequent  or  irregular  basis. 

10.  "Bypass"  means  the  intentional 
diversion  of  waste  streams  from  any  portion 
of  a  treatment  facility. 

11.  "Completion  Fluids"  means  salt 
solutions,  weighted  brines,  polymers  and 
various  additives  used  to  prevent  damage  to 
the  well  bore  during  operations  which 
prepare  the  drilled  well  for  hydrocarbon 
production.  These  fluids  move  into  the 
formation  and  return  to  the  surface  as  a  slug 
with  the  produced  water.  Drilling  muds 
remaining  in  the  wellbore  during  logging, 
casing,  and  cementing  operations  or  during 
temporary  abandonment  of  the  well  are  not 
considered  completion  fluids  and  are 
regulated  by  drilling  fluids  requirements. 

12.  "Controlled  Discharge  Rates  Areas" 
means  zones  adjacent  to  areas  of  biological 
concern  or  the  territorial  seas  of  the  State  of 
Mississippi. 

13.  "Daily  Discharge"  means  the  discharge 
of  a  pollutant  measured  during  a  calendar 
day  or  any  24-hour  period  that  reasonably 
represents  the  calendar  day  for  purposes  of 
sampling.  For  pollutants  with  limitations 
expressed  in  terms  of  mass,  the  daily 
discharge  is  calculated  as  the  total  mass  of 
the  pollutant  discharged  over  the  sampling 
day.  For  pollutants  with  limitations 
expressed  in  otherunits  of  measurement,  the 
daily  discharge  is  calculated  as  the  average 
measurement  of  the  pollutant  over  the 
sampling  day.  Daily  discharge  determination 
of  concentration  made  using  a  composite 
sample  shall  be  the  concentration  of  the 
composite  sample.  When  grab  samples  are 
used,  the  daily  discharge  determination  of 
concentration  shall  be  arithmetic  average 
(weighted  by  flow  value)  of  all  samples 
collected  during  that  sampling  day. 

14.  "Daily  Average"  (also  known  as 
monthly  average)  discharge  limitations 
means  the  highest  allowable  average  of  daily 
discharge(s)  over  a  calendar  month, 
calculated  as  the  sum  of  all  daily  dischaige(s) 
measured  during  a  calendar  month  divided 
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by  the  number  of  daily  discharge(s)  measured 
during  that  month.  When  the  permit 
establishes  daily  average  concentration 
effluent  limitations  or  conditions,  the  daily 
average  concentration  means  the  arithmetic 
average  (weighted  by  flow)  of  all  daily 
discharge{s)  of  concentration  deteimined 
during  the  calendar  month  where  C  ■  daily 
concentration,  F  >  daily  flow,  and  n  > 
number  of  daily  samples;  daily  average 
discharge  > 


C,F^^^C,F,-^• 


•+C„F„ 

n    0 


F,+Fj  + 


••+F. 


1$.  "Daily  Maximum"  discharge 
limitations  means  the  highest  allowable 
"dally  discharge"  during  the  calendar  month. 

16.  "Desalinization  Unit  Discharge"  means 
wastewater  associated  with  the  process  of 
creating  freshwater  from  seawater. 

17.  "Deck  I>rainage"  means  any  waste 
resulting  from  deck  washings,  spillage, 
rainwater,  and  runoff  from  gutters  and  drains 
including  drip  pans  and  work  areas  within 
fadhties  covered  under  this  permit. 

18.  "Development  Drilling"  means  the 
drilUng  of  wells  required  to  efficiently 

S)roduce  a  hydrocarbon  formation  or 
ontnations. 

19.  "Development  Facility"  means  any 
fixed  or  mobile  structure  that  is  engaged  in 
the  drilling  of  productive  wells. 

20.  "Diatomaceous  Earth  Pilfer  Media" 
means  filter  media  used  to  filter  seawater  or 
other  authorized  completion  fluids  and 
subsequently  washed  from  the  filter. 

21.  "Diesel  Oil"  means  the  grade  of 
distillate  fuel  oil.  as  specified  in  the 
American  Society  for  Testing  and  Materials 
Standard  Specification  D975-81,  that  is 
typically  used  as  the  continuous  phase  in 
conventional  oil-based  drilling  fluids. 

22.  "Director"  means  the  U.S. 
Environmental  Protection  Agency  Regional 
Administrator  or  an  authorized 
representative. 

23.  "Domestic  Waste"  means  material 
discharged  from  galleys,  sinks,  showers, 
safety  showers,  eye  wash  stations,  hand 
washing  stations,  fish  cleaning  stations,  and 
laundries. 

24.  "Drill  Cuttings"  means  particles 
generated  by  drilling  into  the  subsurface 
geological  formations  including  cured 
cement  carried  to  the  surface  with  the 
drilling  fluid. 

25.  "Drilling  Fluids"  means  the  circulating 
fluid  (mud)  used  in  the  rotary  drilling  of 
wells  to  clean  and  condition  the  hole  and  to 
counterbalance  formation  pressure.  A  water- 
based  drilling  fluid  is  the  conventional 
drilling  mud  in  which  water  is  the 
continuous  phase  and  the  suspending 
medium  for  solids,  whether  or  not  oil  is 
present.  An  oil  based  drilling  fluids  has 
diesel  oil,  mineral  oil,  or  some  other  oil  as 
its  continuous  phase  with  water  as  the 
dispersed  phase. 

26.  "End  of  well  Sample"  means  the 
sample  taken  after  the  final  log  run  is 
completed  and  prior  to  bulk  discharge. 

27.  "Environmental  Protection  Agency" 
(EPA)  means  the  U.S.  Environmental 
Protection  Agency. 

28.  "Excess  Cement  Slurry"  means  the 
excess  mixed  cement,  including  additives 


and  wastes  from  equipment  washdown,  after 
a  cementing  operation. 

29.  "Exploratory  Facility"  means  any  fixed 
or  mobile  structure  that  is  engaged  in  the 
drilling  of  wells  to  determine  the  nature  of 
potential  hydrocarbon  reservoirs. 

30.  "Fecal  Coliform  Bacteria  Sample" 
consists  of  one  effluent  grab  poi^ion  collected 
during  a  24-hour  period  at  peak  loads. 

31.  "Grab  sample"  means  an  individual 
sample  collected  in  less  than  15  minutes. 

32.  "Inverse  Emulsion  DrilUng  Fluids" 
means  an  oil-based  drilling  fluid  which  also 
contains  a  large  amount  of  water. 

33.  "Live  bottom  areas"  means  those  areas 
which  contain  biological  assemblages 
consisting  of  such  sessile  invertebrates  as 
seas  fans,  sea  whips,  hydroids,  anemones, 
ascideians  sponges,  bryozoans,  seagrasses,  or 
corals  living  upon  and  attached  to  naturally 
occxirring  hard  or  rocky  formations  with 
fishes  and  other  founa. 

34.  "Maximum  Hourly  Rate"  means  the 
greatest  number  of  barrels  of  drilUng  fluids 
discharged  within  one  hour,  expressed  as 
barrels  per  hour. 

35.  "Muds,  Cuttings,  and  Cement  at  the 
Seafloor"  means  discharges  that  occur  at  the 
seafloor  prior  to  installation  of  the  marine 
riser  and  during  marine  riser  disconnect, 
well  abandonment  and  plugging  operations. 

36.  "National  Pollutant  Discharge 
Elimination  System"  (NPDES)  means  the 
national  program  for  issuing,  modifying, 
revoking,  and  reissuing,  terminating, 
monitoring,  and  enforcing  permits,  and 
imposing  and  enforcing  pretreatment 
requirements,  under  section  307,  318,  402, 
and  405  of  the  Act. 

37.  "New  Source"  means  any  facility  or 
activity  that  meets  the  definition  of  "new 
source"  under  40  CFR  122.2  and  meets  the 
criteria  for  determination  of  new  sources 
under  40  CFR  122.29(b)  applied  consistently 
with  all  of  the  following  definitions: 

(a)  The  term  "water  area"  as  used  in  the 
tenn  "site"  in  40  CFR  122.29  and  122.2  shall 
mean  the  water  area  and  ocean  floor  beneath 
any  exploratory,  development,  or  production 
facility  where  such  facility  is  conducting  its 
exploratory,  development,  or  production 
activities. 

(b)  The  term  "significant  site  preparation 
work"  as  used  m  40  CFR  122.29  shall  mean 
the  process  of  surveying,  clearing,  or 
preparing  an  area  of  the  ocean  floor  for  the 
purpose  of  constructing  or  placing  a 
development  or  production  facility  on  or 
over  the  site. 

"New  Source"  does  not  include  facilities 
covered  by  an  existing  NPDES  permit 
immediately  prior  to  the  effective  date  of  the 
Offshore  Subcategory  effluent  guidelines 
pending  EPA  issuance  of  a  new  source 
NPDES  permit. 

38.  "No  Activity  Zones"  means  those  areas 
identified  by  the  Minerals  Management 
Service  (MMS)  where  no  structures,  drilling 
rigs,  or  pipelines  will  be  allowed.  Those 
zones  are  identified  as  lease  stipulations  in 
U.S.  Department  of  Interior.  MMS,  August. 
1990.  Environmental  Impact  Statement  for 
Sales  131. 135.  and  137.  Western,  Central, 
and  Eastern  Gulf  of  Mexico.  Additional  no 
activity  areas  may  be  identified  by  MMS 
during  the  life  of  this  permit. 


39.  "Packer  Fluid"  means  low  solids  fluids 
between  the  pucker,  production  string  and 
well  casing.  They  are  considered  to  be 
workover  fluids. 

40.  "Priority  PoUutants"  means  those 
chemicals  or  elements  identified  by  EPA, 
pursuant  to  section  307  of  the  dean  Water 
Act  and  40  CFR  401.15. 

41.  "Produced  Sand"  means  slurried 
particles  used  in  hydraulic  fracturing,  the 
accumulated  formation  sands,  and  scale 
particles  generated  during  production. 
Produced  sand  also  Includes  desander 
discharge  from  produced  water  waste  stream 
and  blowdown  of  water  phase  from  the 
produced  water  treating  system. 

42.  "Produced  Water"  means  the  water 
(brine)  brought  up  from  the  hydrocarbon- 
bearing  strata  during  t^e  extraction  of  oil  and 
gas,  and  can  Include  formation  water, 
injection  water,  and  any  chemicals  added 
downhole  or  during  the  oil/water  separation 
process. 

43.  "Production  Facility"  means  any  fixed 
or  mobile  structure  that  is  either  engaged  in 
well  completion  or  used  for  active  recovery 
of  hydrocarbons  from  producing  formations. 

43.  "Sanitary  Waste"  means  human  body 
waste  discharged  from  toilets  and  urinals. 

44.  "Severe  property  damage"  means 
substantial  physical  damage  to  property, 
damage  to  the  treatment  facilities  which 
cause  them  to  l)ecome  inoperable,  or 
substantial  and  permanent  loss  of  natural 
resources  which  can  reasonably  be  expected 
to  occur  in  the  absence  of  a  bypass.  Severe 
property  damage  does  not  mean  economic 
loss  caused  by  delays  in  production. 

44.  "Sheen"  means  a  silvery  or  metalUc 
sheen,  gloss,  or  Increased  reflectivity,  visual 
color  or  iridescence  on  the  water  surface. 

45.  "Source  Water  and  Sand"  means  water 
from  non-hydrocartx)n  bearing  formations  for 
the  purpose  of  pressure  maintenance  or 
secondary  recovery  including  the  entrained 
solids. 

46.  "Spotting"  means  the  process  of  adding 
a  lubricant  (spot)  downhole  to  free  stuck 
pipe. 

47.  "Ten-itorial  Seas"  means  the  belt  of  the 
seas  measured  from  the  line  of  ordinary  low 
water  along  that  portion  of  the  coast  which 
is  in  direct  contact  with  the  open  sea  and  the 
line  marking  the  seaward  limit  of  inland 
waters,  and  extending  seaward  a  distance  of 
three  miles. 

48.  "Trace  Amounts"  means  that  if 
materials  added  downhole  as  well  treatment, 
completion,  or  workover  fluids  do  not 
contain  priority  pollutants  then  the  discharge 
is  assumed  not  to  contain  priority  pollutants, 
except  possibly  in  trace  amounts. 

49.  "Uncontarainated  Ballast/Bilge  Water" 
means  seawater  added  or  removed  to 
maintain  proper  draft. 

50.  "Uncontarainated  Freshwater"  means 
freshwater  which  is  discharged  without  the 
addition  of  chemicals;  included  are  (1) 
discharges  of  excess  freshwater  that  permit 
the  continuous  operation  of  fire  control  and 
utility  lift  pumps,  (2)  excess  freshwater  from 
pressure  maintenance  and  secondary 
recovery  projects,  (3)  water  released  during 
training  and  testing  of  personnel  in  fire 
protection,  and  (4)  water  used  to  pressure  test 
new  piping. 
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49.  "Uncontaminated  Seawator"  means 
seawater  which  Is  returaed  to  the  sea  without 
the  addition  of  chemicals.  Includtxl  are  (1) 
discharges  of  excess  seawater  which  permit 
the  continuous  operation  of  fire  control  and 
utility  lift  pumps  (2)  excess  seawater  from 
pressure  maintenance  and  secondary 
recovery  projects  (3)  water  released  during 
the  training  and  testing  of  personnel  in  fire 
protection  (4)  seawater  used  to  pressure  test 
piping,  and  (5)  once  through  noncontact 
cooling  wrater  which  has  not  been  treated 
with  biocides. 

50.  "Upset"  means  an  exceptional  incident 
in  which  there  is  unintentional  and 
temporary  noncompliance  with  technology- 
based  permit  effluent  limitations  because  of 
factors  beyond  the  reasonable  control  of  the 
permittee.  As  upset  does  not  include 


noncompliance  to  the  extent  caused  by 
operational  error,  improperly  designed 
treatment  facilities,  inadequate  treatment 
facilities,  lack  of  preventive  maintenance,  or 
careless  or  improper  operation. 

51.  "Well  Treatment  Fluids"  mean  any 
fluid  used  to  /estore  or  improve  productivity 
by  chemically  or  physically  altering 
hydrocarbon-bearing  strata  after  a  well  has 
been  drilled.  These  fluids  move  into  the 
formation  and  return  to  the  surfece  as  a  slug 
with  the  produced  water.  Stimulation  fluids 
include  substances  such  as  acids,  solvents, 
and  propping  agents. 

52.  "Workover  Fluids"  mean  salt  solutions, 
weighted  brines,  polymers,  and  other 
specialty  additives  used  in  a  producing  well 
to  allow  safe  repair  and  maintenance  or 
abandoimient  procedures.  High  solids 


drilling  fluids  used  during  workover 
operations  are  not  considered  workover 
fluids  by  definition  and  therefore  must  meet 
drilling  fluid  effluent  limitations  before 
discharge  may  occur.  Packer  fluids,  low 
solids  fluids  between  the  packer,  production 
string  and  well  casing,  are  considered  to  be 
workover  fluids  and  must  meet  only  the 
effluent  requirements  Imposed  on  workover 
fluids. 

53.  The  term  "MGD"  shall  mean  million 
gallons  per  day. 

54.  The  term  "mg/l"  shall  mean  milligrams 
per  liter  or  parts  per  million  (ppm). 

55.  The  term  "^g/^'  shall  mean  micrograms 
per  liter  or  parts  per  billion  (ppb). 
BiUJNOCOoei 
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TAsrE  i.— Produced  Water  Critical  Dilution  (Percent  Effluent)  Depth  Difference  Between  Discharge  Pipe 

AND  SEAROOR  0  to  4  METERS 


e 1 

Discharge  rate  (bbl/day) 

Pipe  diameter 

>0"  to  3" 

>3r'to5'' 

>5''  to  r 

>7"  to  9" 

>9"to11" 

>11"to16" 

>16" 

0  to  500 

501  to  1  000 

0.17 
0.45 
1.39 
1.66 
1.97 
1.94 
1.90 
1.86 
1.81 
1.77 
1.73 
1.56 
1.43 
1.34 

0.17 
0.40 
1.08 
1.39 
1.60 
1.77 
1.93 
2.07 
2.20 
2.32 
2.43 
2.64 
2.49 
2.39 

0.17 
0.40 
1.08 
1.32 
1.45 
1.55 
1.66 
1.78 
1.89 
1.99 
2.08 
2.49 
2.85 
3.13 

0.17 
0.40 
1.08 
1.32 
1.45 
1.55 
1.63 
1.70 
1.76 
1.81 
1.86 
2.16 
2.47 
2.75 

0.17 
0.40 
1.08 
1.32 
1.45 
1.55 
1.63 
1.70 
1.76 
1.81 
1.86 
2.03 
2.17 
2.42 

0.17 
0.40 
1.08 
1.32 
1.45 
1.55 
1.63 
1.70 
1.76 
1.81 
1.86 
2.03 
2.17 
2.29 

0  04 
0.08 

1  001  to  2  000 

0.16 

2  001  to  3.000  

1.32 

3  001  to  4  000  

1.45 

4,001  to  5.000 _ 

5  001  to  6  000 

1.55 
1.63 

6  001  to  7.000 

1.70 

7  001  to  8  000 

1.76 

8.001  to  9.000 -.. 

9  001  to  10.000 

1.81 
1.86 

10  001  to  15  000 

2.03 

15  001  to  20  000 

2.17 

20,001  to  25,000 

2.29 

Table  1.— Produced  Water  Critical  Dilution  (Percent  Effluent)  Depth  Difference  Between  Discharge  Pipe 

AND  Seafloor  Greater  Than  4  Meters  to  6  Meters 


Discharge  rate  (bbl/day) 

Pipe  diameter 

SO-  to  3- 

>3'  to  5" 

>5-  to  7" 

>rto9' 

>9-to11- 

>irtoi6- 

>16- 

0  to  500 

0.04 
0.16 
0.42 
0.80 
1.40 
1.05 
1.15 
1.22 
1.21 
1.19 
1.17 
1.09 
1.02 
0.96 

0.04 
0.15 
0.37 
0.68 
1.15 
0.94 
1.02 
1.10 
1.17 
1.24 
1.30 
1.56 
1.75 
1.69 

0.04 
0.15 
0.37 
0.65 
*      1.04 
0.86 
0.93 
1.00 
1.06 
1.12 
1.17 
1.41 
1.59 
1.76 

0.04 
0.15 
0.37 
0.65 
1.04 
0.86 
0.92 
0.97 
1.01 
1.05 
1.09 
1.28 
1.45 
1.59 

0.04 
0.15 
0.37 
0.65 
1.04 
0.86 
0.92 
0.97 
1.01 
1.05 
1.09 
1.23 
1.33 
1.46 

0.04 
0.15 
0.37 
0.65 
1.04 
0.86 
0.92 
0.97 
1.01 
1.05 
1.09 
1.23 
1.33 
1.40 

0.04 

501  to  1.000 

0.05 

1  001  to  2.000- 

0.10 

2,001  to  3.000 

3  001  to  4  000    

0.15 
0.19 

4  001  to  5  000 

0.86 

5  001  to  6,000 

0.92 

6  001  to  7,000 

0.97 

7  001  to  8  000 

1.01 

8  001  to  9  000 

1.05 

9  001  to  10  000 

1.09 

10  001  to  15,000 

1.23 

15  001  to  20  000 

1.33 

20,001  to  25,000 

1.40 

Table  1.— Produced  Water  Critical  Dilution  (Percent  Effluent)  Depth  Difference  Between  Discharge  Pipe 

and  Seafloor  Greater  Than  6  Meters  to  8  Meters 


Discharge  rate  (bbl/day) 

Pipe  diameter 

>0-  to  3- 

>3-to5' 

>5-  to  7" 

>rto9' 

>9''t0ir 

>11'tO  16' 

>16'      - 

0  to  500 

0.04 
0.07 
0.20 
0.35 
0.56 
085 
1.26 
0.78 
0.83 
0.89 
0.89 
0.84 
0.80 
0.76 

0.04 
0.07 
0.18 
0.32 
0.50 
0.74 
1.08 
0.71 
0.76 
0.80 
0.84 
1.01 
1.15 
1.32 

0.04 
0.07 
0.18 
0.31 
0.46 
067 
0.95 
0.66 
0.70 
0.74 
0.78 
0.94 
1.07 
1.18 

0.04 
0.07 
0.18 
0.31 
0.46 
•■      0.67 
0.94 
X         0.65 
0.68 
0.71 
0.74 
0.87 
0.99 
1.09 

0.04 
0.07 
0.18 
0.31 
0.46 
0.67 
0.94 
0.65 
0.68 
0.71 
0.74 
0.85 
0.93 
1.02 

0.04 
0.07 
0.18 
0.31 
0.46 
0.67 
0.94 
0.65 
0.68 
0.71 
0.74 
0.85 
0.93 
0.99 

0.04 

501  to  1  000 

0.07 

1  001  to  2  000 

0.07 

2  001  to  3  000  

0.10 

3.001  to  4,000  

0.13 

4  001  to  5  000  

0.17 

5,001  to  6,000  

0.20 

6.001  to  7,000  

0.65 

7  001  to  8,000  

0.68 

8  001  to  9  000  

0.71 

9,001  to  10.000 

0.74 

10  001  to  15  000 

0.85 

15,001  to  20,000 

0.93 

20  001  to  25  000  

0.99 

Table  l  .—Produced  Water  Critical  Dilution  (Percent  Effluent)  Depth  Difference  Between  Discharge 

Pipe  and  Seafloor  Greater  Than  8  Meters  to  12  Meters 


Discharge  rate  (bbl/day) 

Pipe  diameter 

>0'  to  3- 

>3-  to  5' 

>5-  to  T 

>7-  to  9- 

>9'toir 

>irtoi6- 

>16- 

0  to  500 

0.04 

0.04 

0.04 

0.04 

0.04 

0.04 

0.04 
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Table  1. -Produced  Water  Crthcal  tXuTKDN  (Percent  EFFLuefi)  Depth  Difference  Between  Discharge 

'  P'PE  and  SEAROOR  GREATER  THAN  8  METERS  TO  12  METERS-Continued       '='''""^''"^"°^ 


Discharge  rate  (bbt/day) 


501  to  1.000 

1,001  to  2,000  ... 
2,001  to  3,000  ... 
3,0m  to  4,000  ... 
4,001  to  5,000  ... 
5,001  to  6,000  ... 
6,001  to  7,000  ... 
7,001  to  8,000  „ 
8,001  to  9,000  ... 
9,001  to  10,000  . 
10,001  to  15,000 
15,001  to  20,000 
20,001  to  25,000 


Pipe  diameter 


>0'to3' 


0.07 

0.11 

0.14 

0.17 

0^ 

0.45 

0.61 

0.80 

1.06 

0.56 

0.63 

0.61 

0.58 


>3'  to  5- 


0.07 
0.10 
0.13 
0.16 
0.31 
0.41 
0.55 
0.72 
0.94 
0.52 
0.63 
0.72 
0.80 


>5'  to  r 


0.07 
0.10 
0.13 
0.16 
a29 
0.38 
0.50 
a66 
0.85 
0.50 
0.60 
0.68 
0.75 


>rto9- 


0.07 
0.10 
0.13 
0.16 
0.29 
0.38 
a49 
a63 
0.80 
0.48 
0.57 
0.65 
0.72 


>9'to11- 


0.07 
0.10 
0.13 
0.16 
0.29 
0.38 
0.49 
0.63 
0.80 
0.48 
0.56 
0.62 
0.68 


>11-tol6' 


0.07 
0.10 
0.13 
0.16 
0.29 
0.38 
0.49 
0.63 
OJO 
0.48 
0.56 
0.62 
0.66 


>16- 


0.07 
0.10 
0.13 
0.>6 
0.11 
0.13 
0.15 
017 
0.19 
0.48 
0.56 
0.62 
0.66 


TABtE  1.-PROOUCED  WATER  CRITICAL  DILUTION  (PERCENT  EFFLUENT)  DEPTH  DIFFERENCE  BETWEEN  DISCHARGE  PiPE 

' '  AND  Seafloor  Greater  Than  12  Meters 


ilscharge  rate  (bbl/day) 


0  to  600 

501  to  1.000 

1.001  to  2,000  ... 
2,001  to  3,000  ... 
3,001  to  4.000  ... 
4,001  to  5,000  ... 
5.001  to  6,000  .., 
6,001  to  7,000  ... 
7,001  to  8.000  ... 
8.001  to  9,000  ... 
9,001  to  10,000  . 
10,001  to  15,000 
15,001  to  20,000 
20,001  to  25,000 


Pipe  diameter 


>0-to3' 


0.04 
0.07 
0.11 
0.14 
0.17 
0.21 
024 
0.28 
0J32 
0.36 
0.41 
0.28 
0.31 
1.07 


>3-  to  5- 


0.04 

0.07 

0.10 

0.13 

0.16 

0.20 

0.23 

0.26 

030 

0.34 

0.38 

0.84 

1.01 

1.15 


>5'  to  r 


0.04 
0.07 
0.10 
0.13 
0.16 
0.19 
0.22 
0.25 
0.29 
0.32 
0.36 
0.83 
0.99 
1.13 


>T  to  9" 


0.04 
0.07 
0.10 
0.13 
0.16 
0.19 
022 
0.25 
0.28 
0.31 
0.35 
0.81 
0.97 
1.11 


>9'to  11' 


0.04 
0.07 
0.10 
0.13 
0.16 
019 
0.22 
0.25 
0.28 
0.31 
0.35 
0.80 
0.67 
1.09 


>irtoi6' 


0.04 
0.07 
0.10 
0.13 
0.16 
0.19 
0.22 
0.25 
0.28 
031 
0.35 
0.80 
0.67 
1.08 


>1€- 


0.04 
0.07 
0.10 
0.13 
0.16 

ai9 

0.22 
0.2S 
0.28 
0.31 
0.35 
0.80 
0.67 
1.06 


Table  1  A.— Minimum  Vertical  Port 
Separation  Distance  to  Avoid  In- 
terference 


Table  1  A.— Minimum  Vertical  Port 
Separation  Distance  to  Avoid  In- 
terference—Continued 


Table  1  A.— Minimum  Vertical  Port 
Separation  Distance  to  Avoid  In- 
terference—Continued 


Port  ftow  rate  (bbWday) 

Mfnimum 

separation 

distance  (m) 

0-600 

501-1000 

3.7 
4.5 

Port  flow  rate  (bbi/day) 

separation 
distance  (m) 

1001-2000 

2001-5000 

5.4 

6.4 

Port  flow  rate  (bW/day) 

Mirumum 

separation 

distance  (m) 

5001-7000  

6.6 
6.6 

7001-10000 _ 

Permit  No.:  GMG290000 

Permittee: 

Facility  No.: 


Date  Composite  Collected: 
From To 


MYSIDOPSIS  BAHIA  Survival,  Growth,  and  Fecundity 


Test  initiated: 


_am/pm 


_date 


Data  Table  for  M.  Bahia  Growth 

[Average  dry  weight  In  mOtgrams  in  replicate  chambers) 


Effluent  Cone  (percent) 


B 
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Data  Table  for  M.  Bahia  Growth— Continued 

[Average  dry  weight  in  milllgretfns  In  replicate  chambers] 


Effluent  Cone  (percent) 

A 

B 

C 

D 

E 

F 

G 

Data  Table  for  M.  Bahia  Growtw 


Mean  Dry  Weight  (mg) 
CV  (%)'  


0% 


_% 


_% 


1  Coefficient  of  variation«standard  deviatlonxlOO/mean. 


Percent  Survival 

[Percent  effluent  (%)] 


Time  of  reading 


24  h  .. 
48h  .. 
7  day 


Permit  No.:  GMG290000 

Permittee: 

Facility  No.: 


Nuk/iber  of  Feiviales  With  Eggs  @  7  Days 

[Percent  effluent  (%)] 


REP 


A. 
B. 
C 
D 

E. 
F. 
G 
H 


Mean  %  Fecundity 


_%  effluent. 


MYSIDOPSIS  BAHIA  Survival.  Growth,  and  Fecundity 

1.  Indicate  statistical  package  employed  to  detennine  the  NOEC  (Reproduction)  as  per  EPA  Methods:  _ 

2.  Enter  percent  effluent  corresponding  to  the  NOEC  for  reproduction:  NOEC  reproduction  =  

3.  Indicate  the  Statistical  Package  employed  to  determine  the  NOEC  (survival)  as  per  EPA  Methods: 

4.  Enter  percent  effluent  corresponding  to  the  NOEC  for  survival:  NOEC  survival  = %  effluent. 

Permit  No.:  GMG290000 

Permittee: 
Facility  No.: 

Sheepshead  Minnow  or  Inland  Silverside  Minnow  Larval  Survi^^l  and  Growth  [Cyprinodon  variegatus  or  Menidia 

beryllina) 


Date  Composite  Collected:  From  . 
Test  initiated: am/pm 


.to 

date 


Sheepshead  or  Inland  Silverside  Minnow  Larval  Survival  and  Growth 

Data  Table  for  Sheepshead  or  Inland  Silverside  Minnow  Growth 


Effluent  Cone  (percent) 

Average  dry  weight  in  milligrams  in  replicate  chambers 

Mean  dry 
weight  (mg) 

CS/%  1 

A 

b 

C 

D 

0 
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Data  Table  for  Sheepshead  or  Inland  S«.versjde  Minnow  Growth— Continued 


Efffuent  Cone  (percent) 


Average  dry  weight  in  milligrams  in  replicate  chambers 


B 


Mean  dry 
weight  (mg) 


'  Coefficient  of  vafiatton=standard  deviation  x100/mean. 

1.  Indicate  the  Statistical  Package  employed  to  determine  the  NOEC  (Growth)  as  per  EPA  MeUiods: 

2.  Enter  percent  effluent  corresponding  to  the  NOEC  for  growth:  NOEC  growth= %  effluent 

I^ermit  No.:  GMG290000 

Permittee: 
Facility  No.: 

Data  Table  for  Sheepshead  or  Inland  Silverside  Minnow  Survival  "  > 


CV%' 


Effluent  coTK  (percent) 


L:w 


Percent  survival  in  replicate  chambers 


B 


Mean  percent  survival 


24h 


Coefficient  of  variattor>=standard  deviation  xlOO/mean. 


48h 


7  days 


CV%' 


3.  Indicate  the  Statistical  Package  employed  to  determine  the  NOEC  (Survival)  as  per  EPA  Methods: 

4.  Enter  percent  effluent  corresponding  to  the  NOEC  for  survival:  NOEC  survivals %  effluent. 

5.  Enter  the  percent  effluent  corresponding  to  the  lowest  NOEC  determined  for  either  species  in  this  toxicity  test- 
iest NOEC= %  effluent. 


Table  3.— Effluent  Limitations,  Prohibitions  and  Monitoring  Requirements 


Discharge 


Drilling  Fluid 


Regulated  and  mon- 
itored discharged  pa- 
rameter 


Free  Oil 

ToxicJty*  96-hr  LC50 


Discharge  Rate 

Discharge  Rate  for 
controlled  dis- 
charge rate  areas  <. 

Mercury  and  cad- 
mium. 


Discharoe  limitation/ 
prwiibition 


No  free  oil 


Oil  Based  or  Inverse 
Emulsion  Drilling 
Fluids. 

Oil  Contaminated 
Drilling  Fluids. 

Diesel  Oil  


30,000  ppm  datfy 
minimum. 

30,000  ppm  monthly 
average  minimum. 
1,000  barrels/hour  ... 
(See  Figure  1)  


Monitoring  requirement 


Measurement  fre- 
querx:y 


Once  week' 


Once/month 


Once/ervJof  wens 
Once/morrth  


Sample  type/method 


Static  sheen 
Grab 


N<Jllischarge  of  drill- 
ing fluids  to  virf>ich 
barite  has  been 
added,  if  such  bar- 
ite contains  mer- 
cury in  excess  of 
1.0  mg/kg  or  cad- 
mium in  excess  of- 
3.0  mg/kg  (dry 
weigtit). 

No  discharge. 


No  discharge. 

No  discharge  of  drill- 
ing fluids  to  which 
diesal  oil  has  been 
added. 


Orwe/hour' 
Once/hour' 


Or)ce  prior  to  drilHng 
each  weiie. 


Grab 
Grab 


Estimate 
Measure 


Absorption  Spectro- 
photometry. 


Recorded  value(s) 


Number  of  days 

sheen  observed. 
96-hr  LC50. 

96-hr  LC50. 
96-hr  LC50. 

Max.  hourly  rate. 
Max.  hourly  rate. 


mg  mercury/kg  barite, 
mg  cadmiu.'n/kg 
barite. 
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Table  3 

.—Effluent  Limitations,  Prohibitions  and  Monitoring  REOUiREh^ENTS— Continued 

- 

Regulated  and  mon- 
itored disctiarged  pa- 
rameter 

Discharge  limitation/ 
prcMiibitkxi 

Monitoring  requirement 

Discharge 

Measurement  fre- 
quency 

Sample  type/method 

Recorded  value(s) 

Mineral  Oil  

Mineral  oil  may  be 

used  only  as  a  car- 

rier fluW  (trans- 

porter fluid),  lubric- 

ity additive,  or  pill. 

DrilHnn  f^iittinos 

Free  oil 

No  free  oil 

OnceMeek' 

Static  sheen 

Number  of  days 

sheen  observed. 

Toxicity  2  96-hr  LC50 

30.000  ppm  daily 
mininfHjm. 

OrK:a/month       

Grab 

96-hr  LC50. 

Once/end  of  well  3  .... 

Grab 

96-hr  LC50. 

30,000  ppm  monthly 
average  minimum. 

Oncfi/month 

Grab 

96-hr  LC50. 

Mercury  and  cad- 

No discharge  of 

Once  prior  to  drilling 

Absorption  Spectro- 

mg mercury/kg  barite, 

mium. 

cuttings  generated 
using  drilling  fluids 
to  which  barite  has 
been  added,  if 
such  barite  con- 
tains mercury  in 
excess  of  1.0  mg/ 
kg  or  cadmium  in 
excess  of  3.0  mg/ 
kg  (dry  weight). 

each  well.*. 

photometry. 

■    mg  cadmium/kg 
barite. 

Cuttings  generated 

No  discharge. 

using  Oil  Based  or 

Inverse  Emulsiorv 

Drilling  Fluids. 

Cuttings  generated 

No  discharge. 

. 

using  Oil  Contami- 

nated Drilling 

Ruids. 

Cuttings  generated 

No  discharge. 

using  drilling  flukjs 

to  whk:h  Diesel  Oil 

has  been  added. 

Cuttings  generated 

Mineral  oil  may  be 

using  drilling  fluids 

used  only  as  a  car- 

to which  Mineral 

rier  fluid  (trans- 

Oil has  been  added. 

porter  fluid),  lubric- 
ity additive,  or  pill. 

Deck  Drainaae  

Free  Oil      

No  free  oil 

Once/day7 

Visual  sheen 

Number  of  days 

sheen  observed. 

Produced  Water  

Oil  and  grease  

42  mg/l  daily  max., 
29  mg/l  monttily 
average. 

Once/month  

Grab* 

Daily  max.,  monthly 
average. 

Toxicity 

7-day  average  min. 
MOECoand 
monthly  average 
min,  NOEC«. 

Rate  Dependent'*  .... 

Grab 

Lowest  NOEC  for  ei- 
ther of  the  two  spe- 
cies. 

Radium  226  and  228, 

Monitor 

Rate  Dependent'*  .... 

Grab 

pCi/liter. 

Bioaccumulation  i^. 

Row  (MGD)  

25,000  bbl/day 

Once/moqpi  

Estimate 

Monthly  average. 

Prcxluced  Sand  

No  Discharge 

Free  oil 

Well  treatment  fluids  ^°. 

No  free  oil      .       ... 

Once/day'  

Static  sheen 

Number  of  days 

completion. 

sheen  observed. 

Ruids''o,  and  workover 

Oil  and  Grease  

42  mg/l  daily  nrtax, 
29  mg/I  ninthly 

Once/month  

Grab* 

Daily  max.,  monthly 
average. 

fluids  ^0  (includes 

packer  fluids). 

avg. 

Sanitary  waste  12  con- 

Residual chlorine  ^3 

1  mg/l  (minimum),  Ho 

Once/month,  Once/ 

Grab  Observation  

Concentration,  Num- 

tinuously manned  by 

Solids. 

Roating  Solids. 

day. 

ber  of  days  solids 

10  or  more  persor^s. 

observed. 

Sanitary  waste^^  con- 

Solids  

No  floating  sdkJs 

Once/day  

"Observation  

Number  of  days  sol- 

tinuously manned  by 

ids  obsen/ed. 

9  or  fewer  persons 

of  intermittentty  by 

any  number. 

Domestic  wasted* 

Solids 

No  floating  solids  or 
foam. 

Once/day  

Observation'*  

Number  of  days  ob- 
served. 
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Table  3.— Effluent  Limitations,  Prohibitions  and  Monitoring  Requirements— Continued 

1 

Discharge 

1 

Regulated  and  mon- 
itored discharged  pa- 
rameter 

Discharge  limitation/ 
prohibitkm 

Monitoring  requirement 

Measuren^nt  fre- 
quency 

Sannple  type/mettiod 

Recorded  value(s) 

Miscellaneous  dis- 

Free oil 

No  free  oil 

Once/week" 

ViciiaI  cHoAn 

Number  of  days 
sheen  observed. 

charges:  Desaliniza- 
tk>n  unit  discharge; 

blowout  preventer 

fluid;  uncontaminated 

ballast  water; 

uncontaminated  bilge 

water;  uncon- 

taminated fresh- 

water; mud,  cuttings 

and  cement  at 

seafioor; 

^ 

uncontaminated  sea- 

T 

water;  boiler  blow- 

down;  source  water 

and  sand;  diatoma- 

. 

ceous  earth  filter 

media;  excess  ce- 

ment slurry. 

1  When  discharging. 

2  Suspended  particulate  phase  (SPP)  with  Mysidopsis  bahia  Wkjwing  approved  test  method.  The  sample  shall  be  taken  beneath  tfie  shale 
t'em  to  be'disSt^Tgld*  "°  '  ^"°^        ^^®'  *^"  ^  *^^'®  '"'^^  '^^^  ^"^  ^  ^°^^°"  ^^  *s  characte^c  of  mro^^all  mud  sfs 

3  Sample  shall  be  taken  after  the  final  log  run  is  completed  and  prior  to  bulk  discharqe 

*  See  Appendix  A,  Discharge  Rate  Graph. 

sThis  information  shall  be  recorded  but  not  reported  unless  otherwise  requested  by  EPA 

*  Analyses  shall  be  conducted  on  each  new  stock  of  barite  used. 

7  When  discharging  and  facility  Is  manned.  Monitoring  shall  be  accomplished  during  times  when  observation  of  a  visual  sheen  on  the  surface 
of  the  receiving  water  IS  possible  in  the  vicinity  of  the  discharge.  i  >«  »umc«,«» 

*  May  be  based  on  the  arithmetic  average  of  four  grab  sample  results  in  the  24  hr.  period 
»See  table  1,  Appendix  A. 

10  No  discharge  of  priority  pollutants  except  in  trace  amounts.  InfomTation  on  the  specific  chemical  composition  shall  be  recorded  but  not  re- 
ported unless  requested  by  EPA. 

"  When  discharging  for  muds,  cuttings,  and  cement  at  the  seafioor  and  btowout  preventer  fluid.  All  other  miscellaneous  discharges-  when  dis- 
charging, disctiarge  is  authonzed  only  during  times  when  visual  sheen  obsen«ition  is  possible,  unless  the  static  sheen  method  is  used 
Uncontaminated  seawater  uncontaminated  freshwater,  source  water  and  source  sand,  uncontaminated  bilge  water,  and  uncontaminated  ballast 
water  from  patforms  on  Automatic  purge  systems  may  be  discharged  without  monitoring  from  platforms  which  are  not  manned 

12  Any  facility  which  properly  operates  and  maintains  a  marine  sanitation  device  (MSD)  that  complies  with  pollution  control  standards  and  reau- 
latons  under  section  312  of  tfie  Act  shall  be  deemed  to  be  in  compliance  with  permit  limitations  for  sanitary  waste.  The  MSD  shall  be  tested 
yeariy  for  proper  operation,  and  test  results  maintained  at  the  facility.  y      ow.  . ,«  wou  a.ion  oe  lesiea 

'3Hach  method  Cfs»-€6  DPD  approved.  Minimum  of  1  mg/l  and  maintained  as  close  to  this  concentration  as  possible 

'■•The  discharge  of  food  waste  is  prohibited  within  12  nautical  miles  from  nearest  land.  Comminuted  food  waste  able  to  pass  through  a  25  mm 
mesh  screen  (approximately  1  inch)  may  be  discharged  more  than  12  nautical  miles  from  nearest  land  ^ 

'SMonitonng  shall  be  accomplished  during  daylight  by  visual  observation  of  the  surface  of  the  receiving  water  in  the  vidnity  of  sanitary  and  do- 

1fr?n!!'f f  f ,?^w  H>  O'^servatons  shal  be  rnade  following  either  the  nwming  or  midday  meals  at  a  time  of  maximum  estimated  dischafge. 

laOnceA^ear  tor  discharges  from  0  bbl/day  to  499  bbl/day,  once/quarter  for  discharges  from  500  bbl/day  to  4,599  bbl/day,  and  once/rron 
discharges  of  4,600  bbl/day  and  greater.  ' 

'7  See  Part  I.B.4.(b)  of  this  Permit. 


orice/month  for 


United  States  Environmental  Protection 
Agency,  Region  6 

In  Re:  NPDES  PERMIT  NO. 
GMG290000 

General  Administrative  Compliance 
Order 

The  following  findings  are  made  and 
order  issued  pursuant  to  authority 
vested  in  the  Administrator  of  the 
Environmental  Protection  Agency  (EPA) 
by  section  309(a)(3)  of  the  Clean  Water 
Act,  33  U.S.C.  1319(a)(3),  and  duly 
delegated  to  the  Regional  Administrator, 
EPA  Region  6,  and  duly  redelegated  to 
the  undersigned  Director,  Water 
Management  Division.  EPA  Region  6. 
Issuance  of  this  order  is  not  "final 
agency  action"  and  is  subject  to  judicial 


review  only  in  connection  with  an 
action  to  enforce  its  terms. 

Findings 

I.  Pursuant  to  section  402(a)(1)  of  the 
Clean  Water  Act.  33  U.S.C.  1342.  EPA 
Region  6  modified  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
Permit  No.  GMG29d000  (permit)  to 
impose  a  new  eflluent  limitation  on  the 
oil  and  grease  content  of  produced 
water  and  new  critical  dilutions  for 
assuring  compliance  with  the  permit's 
existing  limitation  on  produced  water 
toxicity.  The  new  toxicity  limits  were 
effective  on  the  publication  date  of  the 
final  notice  of  modification,  and  the 
new  oil  and  grease  limits  30  days  after 


publication  of  the  final  notice  of 
modification, 

n.  Permittees  under  General  NPDES 
Permit  No.  GMG290000  discharge 
produced  water  derived  from  existing 
and  exploratory  Offshore  Subcategory 
facilities.  The  term  "existing  faciUty" 
means  a  facility  for  which  significant 
site  preparation  was  begvm  prior  to 
January  15, 1993.  The  term  "exploratory 
facihty"  means  any  fixed  or  mobil 
structure  that  is  engaged  in  the  drilling 
of  wells  to  determine  the  nature  of 
potential  hydrocarbon  reservoirs. 

in.  To  maintain  oil  and  gas 
production  and  comply  with  the 
permit's  produced  water  toxicity  limits, 
a  significant  nimiber  of  permittees  may 
have  to  add  diffusers.  adjust  the 
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discharge  outiialls  to  increase  dilution, 
or  modify  produced  water  treatment 
systems  to  decrease  the  toxicity  of  the 
discharges.  Similarly,  a  significant 
number  of  permittees  may  have  to 
install  new  pollution  control  equipment 
for  comphance  with  the  permit's 
produced  water  oil  and  grease  limits. 

IV.  Such  permittees  may  reasonably 
take  all  actions  necessary  to  achieve 
final  compliance  with  the  permit's 
limits  within  6  months  of  submission  of 
a  "Compliance  Order  Notice",  as 
specified  below. 

V.  Given  the  large  number  of  persons 
regulated  imder  the  permit,  it  would  be 
impractical  for  EPA  to  issue  individual 
compliance  orders  to  all  permit 
violators  or  conduct  "show  cause" 
meetings  to  establish  individual 
compliance  schedules  for  all  such 
violators.  A  general  compliance  order 
setting  forth  procedures  for  estabUshing 
such  schedules  will  avoid  delays 
attendant  on  such  meetings  and 
issuance  of  individual  compliance 
orders,  thus  achieving  expeditious 
comphance  with  the  permit's  produced 
water  toxicity  and  oil  and  grease 
Umitations. 

Order 

Based  on  the  foregoing  findings,  it  is 
ORDERED  that: 

A.  Until  December  19, 1994 
permittees  may  submit  "Compliance 
Order  Notices"  to  EPA  within  30  days 
of  becoming  aware  of  violation  of  the 
permit's  Umitations  on  toxicity  and/or 
oil  and  grease  for  produced  water 
discharges.  Such  Comphance  Order 
Notices  shall  be  sent  to:  Enforcement 
Branch  (6W-EA).  Region  6.  U.S. 
Environmental  Protection  Agency.  P.O. 
Box  50625.  Dallas,  TX  75270. 

Upon  submission  of  such  a 
Compliance  Order  Notice,  a  permittee 
shall  be  a  Respondent  imder  this 
General  Administrative  Order. 

B.  Each  Comphance  Order  Notice 
must  include: 

1.  Identification  of  the  violating 
facility  by  name  and  NPDES  facility 
identification  number  and  its  location 
(by  leaseblock],  the  name  and  address  of 
its  operator,  and  the  name,  address,  and 
telephone  number  of  a  contact  person 
with  whom  EPA  may  further  discuss  the 
violation. 

2.  A  brief  description  of  the  violation. 
Respondent's  opinion  on  the  cause  of 
the  violation,  and  the  basis  for  that 
opinion. 

3.  A  commitment  to  achieve  final 
compliance  with  the  permit's  produced 
water  oil  and  grease  and/or  toxicity 
limitations  by  a  specified  date,  not  to 
exceed  six  months  bom  submission  of 
the  Compliance  Order  Notice. 


C  The  terms  of  each  Comphance 
Order  Notice  submitted  imder  this 
Administrative  Order  shall  be 
considered  terms  of  this  Order  and  shall 
be  enforceable  against  the  Respondent 
submitting  the  Compliance  Order 
Notice. 

D.  Respondent  shall  provide  written 
notification  to  EPA  Region  6  of  a 
violation  of  its  Comphance  Order  Notice 
with  its  next  regularly  scheduled 
discharge  monitoring  report. 

E.  Except  for  its  toxicity  and/or  oil 
and  grease  effluent  Umitations  on 
produced  water  discharges,  for  which 
Compliance  Order  Notices  have  been 
submitted.  Respondents  shall  fully 
comply  with  all  conditions  of  NPDES 
Permit  No.  GMG290G00.  includmg  all 
monitoring  and  reporting  requirements 
for  produced  water  discharges. 

F.  Complete  all  activities  necessary  to 
attain  full  and  continuance  compliance 
with  NPDES  Permit  No.  GMG290000  as 
soon  as  possible,  but  ia  no  event  later 
than  6  months  from  submission  of  a 
Comphance  Order  Notice. 

G.  Operate  and  maintain  aU  existing 
poUution  control  equipment,  including 
oil/water  separation  equipment,  in  such 
a  manner  as  to  minimize  the  discharge 
of  pollutants  contained  in  produced 
water  at  all  times. 

H.  Nothing  in  this  Administrative 
Comphance  Order  shall  preclude  EPA 
Region  6  bom  taking  other  appropriate 
enforcement  actions  for  violations  of  the 
permit,  including  issuing  individual 
administrative  comphance  orders  to  any 
permittee,  issuing  other  general 
administrative  compliance  orders, 
issuing  administrative  penalty  orders. 
and  instituting  civil  or  criminal 
enforcement  actions  in  courts  of 
competent  jurisdiction. 

I.  "This  Order  shall  be  effective  on 
publication. 
Myron  O.  Knudson,  P.E., 
Director,  Water  Management  Divisior,  (6W). 
[FR  Doc.  93-29510  Filed  12-2-93;  8:45  ami 
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FEDERAL  EMERGENCY       ^ 
MANAGEMENT  AGENCY 

Privacy  Act  of  1974,  m  Amended; 
Revisions  to  System  of  Records 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACnOH;  Notice. 

SUMMARY:  FEMA  gives  notice  of 
revisions  to  FEMAyOC-2.  Debt 
Collection  Files,  in  its  inventory  of 
records  systems  subject  to  the  Privacy 
Act  of  1972.  The  revisions  permit 
release  of  certain  information  to  other 


federal  agencies  for  computer  and  other 
types  of  matches  so  that  these  agencies 
may  determine  the  status  of  debtors. 
They  also  permit  referral  of  dehnquent 
debtors'  identities  to  the  Internal 
Revenue  Service  (IRS). 
DATES:  The  revisions  are  effective 
January  3. 1994. 

ADDRESSES:  Comments  on  the  revisions 
are  invited.  Please  address  any 
comments  to  the  Rules  Docket  Clerk, 
Office  of  the  General  Counsel.  Federal 
Emergency  Management  Agency.  500  C 
Street  SW..  room  840.  Washington,  DC 
20472,  (fax)  (202)  646-4536. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  B.  Jackson.  FOIA/Privacy  Act 
Specialist.  Office  of  the  General 
Coimsel.  Federal  Emergency 
Management  Agency.  500  C  Street  SW., 
room  840,  Washington,  EX:  20472.  (202) 
646-3480. 

SUPPLEMENTARY  INFORMATION:  FEMA 
updated  all  its  Notices  of  Systems  of 
Records  on  September  7. 1990.  55  FR 
37182  and  again  on  February  12, 1993. 
58  FR  8278.  Included  in  the  list  of 
notices  was  the  records  system 
identified  as  FEMA/OC-2.  Debt 
Collection  Files  (55  FR  37200).  which 
was  previously  designated  FEMA/OC-3. 
Claims  CoUection  Files  and  was 
published  on  January  5. 1987,  53  FR 
343;  May  13, 1985,  50  FR  20007; 
November  26. 1982.  47  FR  53487; 
October  25. 1983.  48  FR  49376;  and 
March  23. 1983.  48  FR  12133. 

FEMA  has  made  the  foUowing 
revisions  to  FEMA/OC-2: 


Disclosure  to  Federal  Agencies  for 
Computer  or  Other  Type  of  Match 

Disclosure  Pursuant  to  5  U.S.C. 
552Q(b)(3) 

The  first  sentence  is  changed  to  allow 
disclosures  of  delinquent  debtors' 
names  and  social  security  numbers  of 
any  type  of  match  instead  of  being 
restricted  to  only  computer  matches. 
The  statutory  citation  is  changed  from  5 
U.S.C.  552aft))(l)  to  5  U.S.C.  552a(b)(3) 
to  permit  disclosure  outside  FEMA  for 
the  purpose  of  conducting  computer 
and  other  types  of  matches. 

Statutory  citations  for  Disclosures  to 
Federal  Agencies  for  Salary  or  Retired 
Pay  Offset  and  for  Disclosure  to  the 
Internal  Revenue  Service  is  changed 
from  5  U.S.C  552a(b)(l)  to  5  U.S.C. 
552a(b)(3)  to  permit  routine  purpose 
disclosiues  outside  FEMA. 

Accordingly.  FEMAyOC-2  is  revised 
to  read  as  fbUows: 

FEMA/OC-2 

SYSTEM  NAME: 

Debt  Collection  Files. 
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I  ;EcuRrrY  cukssincATiON: 


it 


Unclassified. 


STEM  LOCATKM: 

J  Primary  system  is  located  in  the 

I  jffice  of  Financial  Management, 
"ederal  Emergency  Management 

Agency,  500  C  Street  SW..  Washington. 
DC  20472.  Secondary  systems  may  be 
maintained  by  the  Debt  Collection 
Officers  designated  for  the  following 
offices:  Federal  Insurance 
Administration.  National  Preparedness 
Directorate.  State  and  Local  Programs 
and  Support  Directorate.  United  States 
Fire  Administration,  U.S.  Fire 
Academy/National  Emergency  Training 
Center  and  each  FEMA  Regional  Office. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

I I  Individuals  who  are  indebted  to 
FEMA. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  Debt  Collection  Files  will  contain 
copies  of  debt  collection  letters  and 
Optional  Form  1114.  Bills  for 
Collection,  and  correspondence  to  and 
from  the  debtor  relating  to  the  debt.  The 
files  will  include  such  information  as 
the  name  and  address  of  the  debtor; 
taxpayer's  identification  number  (which 
may  be  the  social  security  number); 
amount  of  debt  or  delinquent  amount; 
basis  of  the  debt;  date  debt  arose;  office 
referring  debt  to  the  Agency  Collections 
Officer;  record  of  each  collection  made; 
credit  report  or  FEMA  Form  22-13; 
financial  statement  reflecting  the  net 
worth  of  the  debtor;  date  by  which  debt 
must  be  referred  to  the  Agency 
Collections  Officer  for  further  collection 
action;  citation  or  basis  on  which  debt 
was  terminated  or  compromised;  and 
the  appropriation  number  under  which 
the  Accounts/Notes  Receivable  was 
(istablished. 

I  h^THORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Debt  Collection  Act  of  1982.  31  U.S.C. 
;  1^01  et  seq. 

Urpose(s): 

I  Information  in  the  record  system  is 
1  ised  to  collect  monies  owed  FEMA 
arising  out  of  any  administrative  or 
program  activities  or  service 
administered  by  FEMA.  The  Debt 
Collection  files  represent  the  basis  for 
the  debt,  the  amount  of  the  debt,  and 
actions  taken  by  FEMA  to  collect  the 
debt.  The  credit  report  or  financial 
statement  provides  an  understanding  of 
the  individual's  financial  condition 
with  respect  to  requests  for  deferment  of 

)ayment. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INgLUOmO  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

When  debts  are  uncollectible,  copies 
of  the  FEMA  Debt  Collection  file 
regarding  the  debt  and  actions  taken  to 
collect  the  monies  are  forwarded  to  the 
U.S.  General  Accounting  Office, 
Department  of  Justice,  United  States 
Attorney,  or  other  federal  agencies  for 
further  collection  action.  FEMA  may 
also  provide  copies  of  debt  collection 
letters.  Optional  Form  1114.  Bill  for 
Collection,  and  FEMA  correspondence 
to  the  debtor  or  to  a  debt  collection 
agency  under  contract  with  FEMA  for 
further  collection  action.  FEMA  may 
also  send  debtors'  names  and  social 
security  numbers  to  other  federal 
agencies  for  computer  matches  to 
determine  whether  such  debtors  are 
receiving  salary  or  retired  pay  from  the 
Federal  Government  and  would  be 
subject  to  salary  or  administrative  offset. 
FEMA  may  also  send  the  debtors' 
names,  social  security  numbers  and 
amounts  owed  to  federal  agencies  in 
order  to  effect  offsets  against  salaries, 
retirement  payments,  or  both,  if 
applicable.  FEMA  may  also  refer 
delinquent  debtors  by  name,  social 
security  number,  social  security  or  other 
taxpayer  identification  number,  amount 
owed  and  date  of  deUnquency  to  the  IRS 
for  collection  by  offset  against  tax 
refunds. 

DISCtOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

DISCLOSURE  PURSUANT  TO  S  U.SX.  5S2A(B)(12): 

Disclosures  may  be  made  from  this 
system  to  "consumer  reporting 
agencies"  as  defined  in  the  Fair  Credit 
Reporting  Act.  15  U.S.C.  1681a(f).  or  the 
Debt  Collection  Act  of  1982.  31  U.S.C. 
3701(a)(3). 

DISCLOSURES  TO  FEDERAL  AGENCIES  FOR 
COMPUTER  OR  OTHER  TYPE  OF  MATCH: 

DISCLOSURE  PURSUANT  TO  5  U.S.C.  552A(BK3): 

Disclosures  of  dehnquent  debtors' 
names  and  social  security  nimibers  may 
be  made  to  the  Defense  Manpower  Data 
Center  and  to  other  federal  agencies  for 
a  computer  or  other  type  of  match  to 
determine  whether  such  debtors  are 
employed  as  employees  of  the  federal 
government,  are  active  duty  members  of 
the  uniformed  services,  are  drawing 
retired  pay  from  the  federal  government 
and  are  subject  to  salary  or 
administrative  offset  to  collect  debts 
owed  to  FEMA. 

DISCLOSURES  TO  FEDERAL  AOENCtES  FOR 
SALARY  OR  RETIRED  PAY  OFFSET: 

DISCLOSURES  PURSUANT  TO  5  U.S.C.  SS2A(BK3): 

FEMA  may  disclose  names,  social 
security  numbers,  amoimts  of  debts  past 


due  to  federal  agencies  employing 
debtors  to  effect  salary  or  administrative 
offset  against  salaries,  active  duty  pay  or 
retirement  pay  to  coUect  debts  owed 
FEMA  under  provisions  of  5  U.S.C. 
5514,  5705(1)  and  5724(f). 

DISCLOSURE  TO  THE  INTERNAL  REVENUE 
SERVICE: 

DISCLOSURE  PURSUANT  TO  S  U.S.C.  SS2A(B)(3) 
AND  31  U.S.C.  37aOA: 

Disclosure  of  deUnquent  debtor's 
names  and  social  security  numbers  may 
be  made  to  the  Internal  Revenue  Service 
under  provisions  of  26  U.S.C. 
6103{m)(2)  and  26  CFR  301.6402-6T(a) 
for  the  IRS  to  provide  FEMA  with  latest 
addresses  known  to  IRS  so  that  FEMA 
may  notify  such  delinquent  debtors  that 
FEMA  intends  to  take  offset  against  tax 
refunds  that  would  otherwise  be  paid  to 
these  debtors.  If  these  debtors  do  not 
successfully  present  evidence  and 
arguments  which  convince  FEMA  not  to 
have  IRS  exercise  offset,  then  FEMA 
will  report  delinquent  debtors  by  name, 
social  security  number,  amount  of 
indebtedness  and  date  that  the  debt 
became  delinquent  under  the  provisions 
ofSlU.S.C.  3720A. 

POLICIES  ANO  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING.  RETAINING  ANO 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  file  folders, 
on  Usts  and  forms,  and  in  computer 
processable  storage  media.    . 

RETRIEVABJLnY: 

The  primary  system  files  are  filed  by 
bill  for  collection  number;  the 
secondary  systems  may  be  filed  by  bill 
for  collection  number,  name,  or 
taxpayer's  identification  number  (which 
may  be  the  social  security  number). 

SAFEGUARDS: 

Personnel  screening;  hardware  and 
software  computer  measures;  paper 
records  are  maintained  in  locked 
containers,  a  locked  room,  or  both.  All 
records  are  maintained  in  areas  that  are 
secured  by  building  guards  during  non- 
business hours.  Records  are  retained  in 
areas  accessible  only  to  authorized 
personnel  who  are  properly  screened, 
cleared  and  trained.  Addresses  of 
delinquent  debtors  provided  by  IRS  will 
be  maintained  in  separate  bar-locked 
combination  locked  file  cabinets  to 
which  only  FEMA  Headquarters  debt 
collection  personnel  have  the  lock's 
combination. 

RETENTION  ANO  DISPOSAL: 

Records  are  covered  by  General 
Records  Schedule  6.  The  file  on  each 
debt  on  which  administrative  collection 
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acdon'has  been  completed  shall  be 
retained  by  Debt  Collection  Officers' 
respective  program  offices  not  less  than 
one  year  after  the  applicable  statute  of 
limitations  has  expired.  The  file  is  then 
transferred  to  the  National  Archives  k 
Records  Service  for  a  period  of  six  years 
and  three  months  after  the  end  of  the 
fiscal  year  in  which  the  debt  was  closed 
out  by  means  of  the  debt  being  paid, 
terminated,  compromised,  or  the  statute 
of  Umitations  had  nm  out.  However, 
addresses  provided  by  the  IRS  under  the 
Federal  Tax  Refund  Ofl^et  Program  will 
be  shredded  either  after  the  debt  is 
collected  in  full,  terminated,  Suspended, 
or  the  offset  statute  of  limitations  has 
expired. 

SYSTEM  lfUNAOEn(S)  AND  ADDRESSES: 

Chief  Financial  Officer,  Federal 
Emergency  Management  Agency,  500  C 
Street  SW..  Washington,  DC  20472,  who 
is  designated  the  Agency  Collections 
Officer  (ACO)  by  44  CFR  11.34(a)(1). 
The  ACO  is  assisted  by  Debt  Collections 
Officers  (DCOs)  who  are  those 
employees  in  the  regions  and  in  the 
program  offices  responsible  for 
initiating  bills  for  collection.  If  the 
DCOs  are  unable  to  collect  the  debts, 
they  will  refer  the  bills  to  the  ACO  for 
furOier  action. 

NOrmCATION  PROCEDURES: 

Individuals  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  themselves  should 
contact  the  system  manager,  identified 
above.  Written  requests  should  be 
clearly  marked  "Privacy  Act  Request" 
on  the  envelope  and  on  the  letter. 
Requests  should  include  full  name  of 
the  individual,  some  type  of  appropriate 
identification,  and  current  address. 

For  personal  visits,  the  individuals 
should  be  able  to  provide  some 
acceptable  identification,  driver's 
license,  employing  organization's 
identification  card  or  other 
identification  card. 

RECORD  ACCESS  PROCEDURES: 

Same  as  Notification  Procediues 
above. 

CONTESTINQ  RECORD  PROCEDURES: 

Same  as  Notification  Procedures 
above.  The  letter  should  state  clearly 
and  concisely  what  information  is  being 
contested,  the  reasons  for  contesting  it, 
and  the  proposed  amendment  to  the 
information  sought.  FEMA  Privacy  Act 
Regulations  are  promulgated  in  44  CFR 
parte. 

RECORD  SOURCE  CATEGORIES: 

Directly  from  the  individual,  the 
initial  loan  application,  credit  report 
from  the  commercial  credit  bureau. 


administrative  program  offices  within 
FEMA,  or  other  federal,  state  or  local 
agencies  which  are  involved  in 
programs  or  services  administered  by 
FEMA.  In  the  case  of  addresses  being 
used  in  the  IRS  Tax  Refund  Offset 
Program  for  delinquent  debtor 
notification  described  above,  addresses 
will  be  provided  by  the  IRS. 

systems  exempted  from  carfain  provisions 
oftheact: 

None. 

Dated:  November  15, 1993. 
|amML.Witt. 
Director. 

[FR  Doc.  93-29662  Filed  12-2-93;  8:45  am] 
BiLUNa  cooe  tnt-oi-p 


FEDERAL  RESERVE  SYSTEM 

First  Union  Corporation;  Acquisition  cf 
Company  Engagad  In  Pannlttsit>le 
Nonbanlcing  Activltiaa 

The  organization  listed  in  this  notice 
has  applied  imder  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8})  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  seciirities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States, 

The  appUcation  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expifected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased^ 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  imfair  competition, 
conflicts  of  interests,  or  unsoimd 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 


commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  17, 
1993. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  BjTd  Street, 
Richmond.  Virginia  23261: 

J.  First  Union  Corporation,  Charlotte, 
North  Carolina;  to  acquire  5.4  percent  of 
the  voting  shares  of  Internet,  Inc., 
Reston,  Vireinia,  and  thereby  engage  in 
providing  data  processing  and  data 
transmission  services  to  insured 
depository  institutions  in  connection 
with  a  shared  electronic  funds  transfer 
network  of  automated  teller  machines; 
providing  data  processing  and 
transmission  services  to  other  EFT 
networks;  and  providing  bank 
management  consulting  advice  to 
insured  depository  institutions  in 
connection  with  the  development  of 
new  products  such  as  debit  cards  and 
"Smart  Cards"  pursuant  to  §§ 
225.25(b)(7)  and  (b)(ll)  of  the  Board's 
Regulation  Y. 

Board  of  GovemorB  of  the  Federal  Reserve 
System,  November  29, 1993. 
JennifBT ).  Johnson. 
Associate  Secretary  of  the  Board. 
(FR  Doc.  93-29570  PUed  12-2-93;  8:45  amj 
BILUNO  CO0£  (21(M>1-f 


DEPARTME^^'  OF  HEALTH  AND 
HUiMAN  SERVICES 

Public  Health  Service 

Agency  for  Health  Care  Policy  and 
Research 

Process  for  Health  Care  Technology 
Assessments  and  Recommendations 
for  Coverage 

The  Agency  for  Health  Care  PoUcy 
and  Research  (AHCPR)  is  publishing  a 
description  of  the  process  used  by 
AHCPR's  Office  of  Health  Technology 
Assessment  (OHTA)  to  conduct 
assessments  of  health  care  technologies 
for  the  PubUc  Health  Service  (PHS). 

The  Agency  for  Health  Care  Policy 
and  Research  (AHCPR)  was  established 
by  the  Omnibus  Budget  Reconciliation 
Act  of  1989  (Pub.  L.  101-239,  December 
12, 1989)  under  Title  DC  of  the  Public 
Health  Service  Act  (the  Act).  The 
AHCPR  is  to  enhance  the  quality, 
appropriateness,  and  effectiveness  of 
health  care  services,  and  access  to  such 
services  throtigh  the  establishment  of  a 
broad  base  of  scientific  research  and 
through  the  promotion  of  improvements 
in  clinical  practice  (including  the 
prevention  of  diseases  and  other  health 


Federal  Register  /  Vol.  58.  No.  231  /  Friday.  December  3,  1993  /  Notices 


63S89 


<  (inditions)  and  in  the  organization, 
linancing.  and  delivery  of  health  care 
sen-ices.  In  carrying  out  these  purposes 
AhCPR.  among  other  activities. 
aenducts  and  supports  specific 
assessments  of  health  care  technologies. 
I  Since  the  establishment  of  AHCPR. 
Title  IX,  including  provisions  of  the 
authority  for  health  technology 
assessments,  has  been  amended  by  the 
Agency  for  Health  Care  Policy  and 
Research  Reauthorization  Act  of  1992 
(Pub.  L.  102-410,  October  13. 1992)  and 
the  National  Institutes  of  Health 
Revitalization  Act  of  1993  (Pub.  L.  103- 
43,  Jime  10, 1993). 

Section  904(b)(2)  of  the  PHS  Act  (42 
I^S.C.  299a-2(b)(2))  provides  that  in 
ing  out  health  technology 
ssments,  the  Administrator,  AHCPR, 

lall  consider  the  safety,  efficacj'  and 
effectiveness,  and  as  appropriate,  the 
legal,  social,  and  ethical  implications 
ajnd  appropriate  uses  of  health  care 
technologies,  including  geographic 
factors.  Pubhc  Law  102-410  added  as  a 
requirement  that  the  Administrator  also 
consider  the  cost-effiectiveness  of 
technologies  where  cost  information  is 
available  and  reliable.  Prior  to  the 
enactment  of  Pubhc  Law  102-410, 
consideration  of  the  cost  effectiveness  of 
a  technology  was  optional. 

Section  904(d)(1)  of  the  Act  (42  U.S.C. 
299a-2(d)(l))  requires  that  the 
Administrator  make  recommendations 
vj-tth  respect  to  whether  specific  health 
care  technologies  should  be 
reimbursable  under  federally  financed 
health  programs,  including 
recommendations  with  respect  to  any 
conditions  and  requirements  under 
which  such  reimbursements  should  be 
made. 

Section  904(e),  as  added  by  Public 
Law  102-410,  requires  that  the 
Administrator  publish  a  description  of 
the  methodology  used  to  establish 
priorities  for  health  technology 
assessments  and  a  description  of  the 
process  used  to  conduct  technology 
assessments.  A  notice  on  the  proposed 
methodology  for  estabUshing  priorities 
i$  being  published  separately  for 
comment. 

This  notice  provides  a  description  of 
the  procedures  that  have  been 
dm-eloped  over  the  past  several  years 
and  that  are  nirrently  used  in  the 
conduct  and  preparation  of  all 
assessments  by  AHCPR,  on  behalf  of  the 
PHS.  The  description  is  not  hmited  to 
those  assessments  carried  out  for 
piirposes  of  making  recommendations 
for  coverage  under  federally  financed 
health  programs. 

Written  comments  on  the  process  are 
invited.  The  AHCPR  will  not  respond  to 
individual  comments,  but  will  consider 


all  comments  received  in  d^ermining 
whether  to  make  futiire  modifications  in 
the  assessment  process.  Comments,  in 
writing,  should  be  submitted  bv  January 
3, 1994,  to:  Linda  K.  Demlo.  PhD.. 
Director,  Office  of  Program 
Development,  suite  603;  2101  East 
Jefferson  Street;  Rockville,  Mar>land 
20857.  All  comments  will  be  available 
for  public  inspection  at  the  Office  of 
Program  Development.  Telephone  (301) 
594-1457,  weekdays  between  8:30  a.m. 
and  S  p.nL 

Definition 

As  used  in  this  notice,  the  term 
"technology"  or  "health  care 
technology' "  refers  to  any  discrete 
service,  procedure,  or  diagnostic  or 
therapeutic  modahty  used  to  diagnose 
or  treat  illness,  prevent  or  mitigate 
disease,  promote  patient  well-being,  or 
facihtate  the  provision  of  health  care 
services. 

Current  Procadures 

The  AHCPR.  in  accordance  with 
sections  904  (b)  and  (d)  of  the  Act  (42 
U.S.C.  299a-2  (b)  and  (d)).  conducts 
assessments  on  behalf  of  the  PHS  on  the 
safety,  efficacy,  and  effiecti^•eness  of 
health  care  technologies.  For 
assessments  initiated  since  October  13, 
1992,  the  cost-effectiveness  of 
technologies  is  considered  where  cost 
information  is  available  and  reliable. 
Under  certain  circumstances,  the 
assessment  may  consider  also  legal, 
social,  and  ethical  implications  and 
appropriate  uses  of  such  technologies, 
including  consideration  of  geographic 
factors.  In  most  instances,  assessments 
address  technologies  which  are  being 
renewed  for  purposes  of  reimbursement 
(referred  to  as  "coverage")  by  federally 
financed  health  programs.  When 
assessments  are  performed  for  purposes 
of  coverage  determinations, 
recommendations  as  to  whether  specific 
technologies  should  be  reimbursable  are 
formulated  based  upon  the  completed 
assassments  and  forwarded  to  the 
requesting  agency  in  accordance  with 
sections  904  (b)  and  (d)  of  the  PHS  Act. 
The  assessment  process  includes 
consultation  with  other  available 
experts,  particularly  within  the  PHS.  In 
this  role,  PHS  officials  provide  technical 
assistance  in  the  evaluation  of  medical 
and  scientific  information  concerning  a 
health  care  technology.  The  assessments 
and  the  resulting  recommendations  are 
used  by  the  requesting  agencies  in 
determining  coverage  poUcj'. 

The  programs  which  regularly  have 
consulted  AHCPR  include  the  Medicare 
program  administered  by  the  Health 
Care  Financing  Administration  (HCFA) 
and  the  Civilian  Health  and  Medical 


Programs  of  the  Uniformed  Services 
administered  by  the  Department  of 
Defense,  through  its  Office  of  Qvilian 
Health  and  Medical  Programs  of  the 
Uniformed  Sen-ices  (OCH.\MPUS).  The 
assessments  and  recommendations  are 
prepared  by  AHCPR's  Office  of  Health 
Technology  Assessment  (OHTA). 

The  process  by  which  HCFA  refers  an 
item  or  service  to  AHCPR  for  a  health 
care  technology  assessment  is  described 
in  a  proposed  HCFA  role  which  was 
published  in  the  Federal  Register  on 
January  30. 1989  (54  FR  430Z).  That 
proposed  rule  outhnes  the  criteria  and 
procedures  HCFA  uses  in  making 
Medicare  coverage  decisions  for  new 
health  care  technologies.  The  HCFA 
uses  AHCPR  assessments  in 
determining  whether  to  issue  a 
Medicare  national  coverage  decision 
and  in  formulating  the  decision, 
including  the  determination  of  whether' 
a  technology  is  safe  and  effective,  the 
delineation  of  specific  medical 
conditions  for  which,  and  settings  in 
which,  the  technology  would  be 
appropriate,  and  the  quahfications  of 
personnel  administering  the  technologv. 
Requests  for  assessments  are  submitted 
by  HCFA,  through  its  Bureau  of  Policv 
Development,  to  AHCPR.  Similar 
requests  are  forwarded  to  AHCPR  by 
OCHAMPUS  tiirough  its  Office  of 
ProCTam  Development. 

Alter  receipt  of  a  request  for  an 
assessment,  AHCPR.  in  consultation 
with  other  PHS  components,  evaluates 
the  request  to  determine  if  the  specific 
issues  in  question  are  appropriate  to  the 
assessment  process;  that  is,  are  the 
issues  raised  medical  or  scientific  in 
nature,  and  do  adequate  data  exist  to 
permit  a  conclusion.  The  assessment 
process,  therefore,  may:  address 
questions  of  clinical  effectiveness, 
comparative  clinical  effectiveness  and 
risk/benefit  ratios;  provide  analyses  and 
evaluation  of  published  scientific  data 
or  clinical  outcomes;  develop  or  review 
patient  or  institutional  selection  criteria 
for  particular  diagnostic  or  therapeutic 
modaUties;  and  provide  analyses  of  the 
cost  effectiveness  of  various 
technologies.  PHS  personnel  involved 
in  evaluation  of  assessment  requests 
include  staff  of  the  OHTA.  AHCPR;  the 
National  Institutes  of  Health  (NIH), 
selected  by  and  including  the  Director 
of  the  Office  of  Medical  Applications  of 
Research;  and  the  Food  and  Drug 
Administration  (FDA),  selected  by  and 
including  the  Associate  Commissioner 
for  Health  Affairs.  Evaluation  of 
assessment  requests  may  also  require 
periodic  consultation  with  other  PHS 
experts  and  agencies  such  as  the  Centers 
for  Disease  Control  (CDC),  the  Substance 
Abuse  and  Mental  Health  Sen-ices 
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Administration  (SAMHSA),  or  the 
Health  Resources  and  Services 
Administration  (HRSA). 

Sometimes  confidential, 
prededsional.  or  unpublished  materials 
may  be  provided  to  AHCPR,  particularly 
by  FDA,  which  may  affect  the  decision 
to  conduct  a  formal  assessment.  The 
AHCPR  will  protect  the  confidentiaUty 
of  such  information  in  accordance  wiUi 
applicable  confidentiality  statutes  (such 
as  18  U.S.C.  1905,  5  U.S.C.  552(b),  sec. 
301(j)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  and  sec.  903(c)  of  the  PHS 
Act)  which  protect  trade  secrets, 
predecisional  information  and 
confidential  personal  information. 
Throughout  the  assessment  process,  in 
addition  to  medical  and  scientific 
consultation.  FDA  also  provides 
regulatory  consultation,  which  includes 
the  current  status  of  applicable  FDA 
regulations,  any  pending  actions  that 
FDA  may  be  undertaking  with  respect  to 
products  involved  in  the  technology, 
and  any  post  marketing  surveillance 
information  (e.g.,  routine  inspections  of 
manufacturers). 

After  evaluation  of  an  assessment 
request,  AHCPR,  in  consultation  with 
other  PHS  components,  may  conclude 
that  the  issues  are  appropriate  for  a 
formal  assessment  and  begin  the 
process.  However,  in  some  cases, 
AHCPR  may  determine  that  the  issues 
are  better  suited  for  a  more  Umited 
technology  review.  A  technology  review 
is  a  brief  evaluation  of  a  health  care 
technology  which  may  be  conducted  in 
lieu  of  an  assessment  because:  (1)  The 
medical  or  scientific  questions  posed 
are  limited  and  they  do  not  warrant  the 
resources  required  for  a  formal 
assessment;  (2)  the  available  evidence  is 
limited  and  the  pubUshed  medical  or 
scientific  literature  is  insufficient  in 
quality  or  in  quantity  for  an  assessment; 
or  (3)  the  timeframe  available  precludes 
utilization  of  the  full,  formal  assessment 
process.  In  other  cases,  AHCPR  may 
determine  that  the  issues  are  not 
appropriate  for  either  an  assessment  or 
a  technology  review  because  the  issues 
would  be  addressed  more  appropriately 
by  the  requesting  agency  at  the 
utihzation  review  or  peer  review  level, 
or  are  of  a  policy  nature  rather  than 
medical  or  scientific. 

When  AHCPR,  in  consultation  with 
other  PHS  components,  determines  that 
the  review  requested  is  appropriate  to 
the  assessment  process,  AHCPR's  OHTA 
assumes  the  central  role  in  conducting 
the  assessment  and  preparing  the  report. 
The  assessment  process  emphasizes  the 
participation  of  interested  parties  within 
and  outside  government.  A  notice  is 
pubUshed  in  the  Federal  Register, 
announcing  the  initiation  of  the 


assessment  process  and  inviting  public 
comments  and  the  submission  of 
information  concerning  the  technology 
in  question  to  OHTA.  A  period  of  60  to 
90  days  is  allowed  for  public  comment. 
In  addition,  OHTA  routinely  contacts 
groups,  such  as  medical  specialty 
societies,  professional  and  consumer 
organizations,  medical  centers,  and 
practitioners,  and  solicits  advice, 
comments,  and  data  concerning  the 
technology  in  question. 

Consuhation  is  also  requested  from 
the  FDA.  the  NIH,  and  other  interested 
and  appropriate  Federal  agencies  in 
accordance  with  the  requirements  of 
section  904(d)(5)  of  the  Act  (42  U.S.C. 
299a-2(d)(5)). 

Concurrent  with  publication  of  the 
notice  in  the  Federal  Register,  OHTA 
initiates  a  comprehensive  review  of  the 
medical  and  scientific  literature  to 
obtain  as  much  information  as  is 
available  concerning  the  technology, 
service,  or  procedure  under  review. 
Information  received  in  response  to  the 
Federal  Register  notice  from  solicitation 
of  governmental  and  nongovernmental 
groups  and  from  the  medical  literature 
is  reviewed  and  analyzed. 

The  quality  of  the  medical  and 
scientific  evidence  is  of  paramount 
importance  in  formulating  assessment 
conclusions.  While  all  evidence  is 
considered,  the  greatest  importance  is 
given  to  well-designed  studies  in  which 
the  results  are  unlikely  to  be 
significantly  affected  by  measurement 
artifact,  deficiencies  in  study  design 
(including  patient  selection  criteria), 
bias,  or  misinterpretation.  Studies  may 
report  seemingly  Impressive  and 
statistically  significant  results,  which, 
however,  may  be  due  to  imprecision  or 
error  in  measurement,  patient  selection, 
or  other  flaws  in  study  design,  and 
therefore  may  not  be  a  reflection  of  a 
true  effect  on  patient  outcome. 
Prospective,  randomized  controlled 
trials  provide  the  most  reliable  medical 
and  scientific  evidence  while^ 
nonrandomized  prospective  trials  may 
be  subject  to  selection  bias.  Cohort  and 
case-control  studies  may  provide 
valuabh  data;  however,  they  have 
inherent  limitations.  Cohort  studies  are 
observational  rather  than  experimental; 
case-control  studies  are  retrospective, 
and  may  be  Influenced  by  observer  and 
recall  bias.  Other  uncontrolled  studies 
and  descriptive  reports  may  provide 
useful  information,  but  do  not 
commonly  provide  definitive  medical 
and  scientific  evidence  concerning  the 
effectiveness  of  a  health  care 
technology.  Expert  opinion,  unverifiable 
in  the  absence  of  supportive  objective 
data,  provides  Uttle basis  upon  which  to 


assess  the  clinical  effectiveness  of  a 
technology. 

Regardless  of  study  desim. 
appropriate  evaluation  of  the  quaUty  of 
evidence  requires  an  adequate 
description  of  the  methodology  used  in 
the  conduct  of  that  study.  Such  detail  is 
necessary  to  permit  conclusion  as  to  the 
generalizability  of  the  study  results  to 
the  patient  population  of  interest. 
Claims  of  effectiveness  in  published 
studies  can  be  interpreted  only  in  light 
of  the  study  design  and  its  execution. 
Greater  consideration  must  be  given  to 
those  designs  which  are  less  subject  to 
bias  and  inferential  error.  Consequently. 
AHCPR  considers  the  quaUty  of 
evidence  to  be  of  utmost  importance  in 
the  assessment  process. 

After  all  of  the  information  is 
analyzed,  conclusions  are  formulated  as 
to  the  clinical  utiUty  and  effectiveness 
of  the  technology  in  question  as  it  is 
applied  in  the  appropriate  medical 
practice  setting(s).  Emphasis  is  placed 
upon  the  known  and  potential  risks  and 
demonstrated  medical  benefit  to  the 
patient  population(s)  of  interest,  and 
now  the  risks  and  benefits  compare  to 
those  attainable  with  alternative 
interventions,  if  any,  as  well  as  the  cost- 
effectiveness  of  the  particular 
technology.  Accomplishment  of  a 
biologic  or  physical  effect,  in  the 
absence  of  substantial  evidence  of  an 
improvement  in  health  status,  is  not 
sufficient  to  permit  a  conclusive 
statement  of  clinical  usefulness. 

Assessments  are  reviewed  by  experts 
within  the  PHS  who  are  familiar  with 
the  technology  in  question  to  ensure 
that  relevant  information  has  been  taken 
into  account  and  that  the  analyses  and 
conclusions  based  upon  that 
information  are  medically  and 
scientifically  logical  and  defensible.  In 
addition,  AHCPR  has  the  authority  to 
utilize  nongovernmental  consultants, 
selected  on  the  basis  of  their 
acknowledged  expertise  and  subject  to 
clearance  for  conflicts  of  interest. 
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RecommendationCs) 

If  the  assessment  has  been  prepared  to 
form  the  basis  for  a  coverage  decision  by 
a  federally  financed  health  care 
program,  a  set  of  recommendations 
regarding  coverage  is  derived  by  AHCPR 
based  upon  the  assessment.  Section 
904(d)(5)  of  the  Act  (42  U.S.C.  299a- 
2(d)(5))  requires  that  in  making  such 
recommendations  for  coverage,  the 
Administrator  of  AHCPR  cooperate  and 
consult  with  the  Director  of  the  National 
Institutes  of  Health  (NIH),  the 
Commissioner  of  the  Food  and  Drug 
Administration  (FDA),  and  the  head  of 
any  other  interested  Federal  department 
or  agency.  Therefore,  AHCPR  convenes 


a  PHS  recommendations  meeting,  which 
includes  representatives  from  NIH, 
FDA,  and  other  agencies  which  have 
contributed  to,  or  reviewed,  the 
assessment  document 

At  these  PHS  recommendation 
meetings,  AHCPR  does  not  soUcit  or 
impose  upon  attending  agencies  a 
formal  position  regarding  coverage  of 
the  technology  in  question;  rather, 
representatives  from  the  other  PHS 
agencies  are  presented  the 
recommendation  memorandum  and 
asked  if  they  are  in  possession  of  any 
objective  scientific  or  medical  data 
which  would  contradict  any  statement 
made  in  the  recommendations.  Any 
such  data  presented  are  taken  into 
consideration  and  PHS  attendees  revise 
the  dociunents.  as  appropriate,  to  reflect 
the  comparative  importance  of  any  new 
evidence.  Final  amendments  to  the 
document  are  prepared  at  these 
meetings,  and  the  recommendations,  in 
accordance  with  section  904(d)  of  the 
Act.  then  are  provided  to  the  requesting 
program. 

Reassessments  of  health  care 
technologies  may  be  initiated  by  AHCPR 
or  at  the  request  of  another  program. 
Reassessments  are  conducted  when 
AHCPR  determines  that  additional 
medically  and  scientifically  significant, 
objective.  pubUshed  information  has 
become  available.  In  paking  such 
determinations,  AHCPR  consults  with 
other  agencies,  as  appropriate.  The 
reassessment  process  is  identical  to  the 
assessment  process  described  above. 

FOR  FURTHER  INFORMATION  CONTACT: 

PubUshed  copies  of  AHCPR's  health 
care  technology  assessment  reports  and 
reviews  are  generally  available  4  to  5 
months  after  completion  of  the 
assessment  or  review.  Copies  of  these 
are  available  from  the  AHCPR 
PubUcations  Clearinghouse,  P.O.  Box 
8457,  Silver  Spring,  MD  20907.  (Phone 
Toll  Free:  1-600-358-9295). 

For  additional  information  on  the 
AHCPR  assessment  process,  contact: 
Thomas  V.  Holohan,  M.D.,  Director, 
Office  of  Health  Technology 
Assessment,  Agency  for  Health  Care 
Policy  and  Research,  6000  Executive 
Boulevard,  Suite  309.  RockviUe,  MD 
20852,  (301)  594-4023. 

Dated:  November  24, 1993. 
Mamtt  Ointon, 
Adaunistrator. 
(FR  Doc.  93-29547  Filed  12-02-93;  8:45  am] 
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Social  Security  Administration 

Agency  Forms  Submitted  to  ttw  Office 
of  Management  and  Budget  for 
Clearance 

Normally  on  Fridays,  the  Social 
Seciurity  Administration  pubUshes  a  Ust 
of  information  coUection  packages  that 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  compUance  with  PubUc 
Law  96-511,  The  Paperwork  Reduction 
Act.  The  followng  clearance  packages 
have  been  submitted  to  OMB  since  the 
last  list  was  pubU&hed  in  the  Federal 
Register  on  Friday,  November  12, 1993. 
(Call  Reports  Clearance  Officer  on  (410) 
965-4142  for  copies  of  package.) 

1.  National  Survey  of  DisabiUty 
Applicants — 0960-Rainstatement  The 
information  on  form  SSA-3946  will  be 
used  by  the  Social  Security 
Administration  (SSA)  to  provide  a  two- 
day  "snapshot"  of  the  reasons  for 
increased  disability  filings.  TTie 
respondents  will  be  applicants  for 
disabiUty  benefits  paid  by  SSA. 
Number  of  Respondents:  18,000 
Frequency  of  Response:  1 

Average  Burden  Per  Response:  10 

minutes 
Estimated  Annual  Burden:  3,000  hours 

2.  800  Number  Service  Evaluation 
Questionnaires— 0960-0465.  The 
information  on  forms  SSA-4305,  -.1. 
-.2  and  -.3  will  be  used  by  the  Social 
Security  Administration  (SSA)  to 
evaluate  and  test  the  effectiveness  of  the 
800  Number  Service  that  is  used  by  the 
pubUc  to  obtain  general  information  as 
well  as  file  claims  or  provide 
information  concerning  pending  claims. 
The  affscted  pubUc  consists  of 
randomly  selected  individuals  who 
have  recently  contacted  SSA  via  the  800 
number. 

Number  of  Respondents:  4.000 
Frequency  of  Response:  1 
Average  Burden  Per  Response:  15 

nstnutes 
Estimated  Annual  Burden:  1,000  hours 

3.  Request  for  Social  Security 
Earnings  Information — 0960-NEW.  The 
form  SSA-7050  is  used  by  the  Social 
Security  Administration  (SSA)  to 
identify  the  individual  or  organization 
requesting  earnings  information,  define 
the  information  being  requested, 
provide  the  requestor  widi  a  fee 
schedule,  and  authorize  such 
disclosure.  If  appropriate,  SSA  sends  a 
statement  to  the  requestor  which 
provides  the  information  sought  The 
respondents  are  requestors  of  earnings 
information  from  SSA. 

Number  of  Respondents:  40,000 
Frequency  of  Response:  1 


Average  Burden  Per  Response:  10 

minutes 
Estimated  Annual  Burden:  6.667  hours 
OMB  Desk  Officer:  Laura  OUven 

Written  comments  and 
recommendations  regarding  these 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch.  New  Executive 
Office  Building,  room  3208, 
Washington,  DC  20503. 

Dated:  November  23, 1993. 

du-lotte  Whileniglit, 

Reports  Qearance  Officer,  Social  Security 
Administration. 

[FR  Doc  93-29175  Filed  12-2-93;  8:45  am] 
BHXMO  CODE  41M-l9-# 


Substance  Abuse  and  Mental  Health 
Services  Administration 

Current  Ust  of  Laboratories  Which 
Meet  Minimum  Standards  To  Engage  in 
Urine  Drug  Testing  for  Federal 
Agencies  and  Laboratories  That  Have 
Withdrawn  From  the  Program 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS 
(Formerly;  National  Institute  on  Drug 
Abuse,  ADAMHA,  HHS). 
ACTION:  Notice. 

SUMMARY:  The  Department  of  Health  and 
Human  Services  notifies  Federal 
agencies  of  the  laboratories  currently 
certified  to  meet  standards  of  Subpart  C 
of  Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs  (53 
FR  11979, 11986).  A  similar  noUce 
Usting  all  ciirrently  certified  laboratories 
will  be  published  during  the  first  week 
of  each  month,  and  updated  to  include 
laboratories  which  subsequently  apply 
for  and  complete  the  certification 
process.  If  any  Usted  laboratory's 
certification  is  totally  suspended  or 
revoked,  the  laboratory  wiU  be  omitted 
bom  updated  lists  imtil  such  time  as  it 
is  restored  to  full  certification  imder  the 
Guidelines. 

If  any  laboratory  has  withdrawn  bom 
the  National  Laboratory  Certification 
Program  during  the  past  month,  it  will 
be  identified  as  such  at  the  end  of  the 
current  list  of  certified  laboratories,  and 
will  be  omitted  bom  the  monthly  Usting 
thereafter. 

FOR  FURTHER  INFORMATION  CONTACT. 
Denise  L  Goss,  Program  Assistant. 
Division  of  Woricplace  Programs,  Room 
9-A-54.  5600  Fishers  Lane.  Rockville, 
Maryland  20857;  TeL:  (301)  443-6014. 
SUPPLEMENTARY  ntfORMATKM: 
Mandatory  Guidelines  for  Federal 


63992 


Federal  Register  /  Vol.  58.  No.  231  /  Friday,  December  3,  1993  /  Notices 


=5P- 


Workplace  Drug  Testing  were  developed 
in  accordant  with  Executive  Order 
12564  and  section  503  of  Pub.  L  100- 
71.  Subpart  C  of  the  Guidelines, 
"Certification  of  Laboratories  Engaged 
in  Urine  Drug  Testing  for  Federal 
Agencies,"  sets  strict  standards  which 
laboratories  must  meet  in  order  to 
conduct  urine  drug  testing  for  Federal 
agencies.  To  become  certified  an 
applicant  laboratory  must  undergo  three 
rounds  of  performance  testing  plus  an 
on-site  inspection.  To  maintain  that 
certification  a  laboratory  must 
participate  in  an  every-other-month 
performance  testing  program  plus 
periodic,  on-site  inspections. 

Laboratories  whicn  claim  to  be  in  the 
applicant  stage  of  certification  are  not  to 
be  considered  as  meeting  the  minimum 
requirements  expressed  in  the  HHS 
Guidelines.  A  laboratory  must  have  its 
letter  of  certification  bom  SAMHSA, 
HHS  (formerly.  HHS/NIDA)  which 
attests  that  it  has  met  minimum 
standards. 

In  accordance  with  Subpart  C  of  the 
Guidelines,  the  following  laboratories 
meet  the  minimum  standards  set  forth 
in  the  GuideUnes: 

Aegis  Analytical  Laboratories,  Inc.,  624 
Grassmere  Park  Road.  Suite  21,  Nashville, 
TN  37211, 615-331-5300 
Alabama  Reference  Laboratories,  Inc.,  543 
South  Hull  Street,  Montgomery,  AL  36103. 
800-541-4931/205-263-5745 
Allied  Qinical  Laboratories,  201  Plaza 
Boulevard,  Hurst.  TX  76053,  817-282- 
2257 
American  Medical  Laboratories,  Inc.,  14225 
Newbrook  Drive,  Chantilly,  VA  22021. 
703-802-6900 
Associated  Pathologists  Laboratories,  Inc., 
4230  South  Bumham  Avenue,  Suite  250. 
Las  Vegas,  NV  89119-5412,  702-733-7866 
Associated  Regional  and  University 
Pathologists.  Inc.  (ARUP),  500  Chipeta 
Way,  Salt  Lake  City,  UT  84108,  801-583- 
2787 
Baptist  Medical  Center— Toxicology 
Laboratory,  9601 1-630,  Exit  7,  Little  Rock. 
AR  72205-7299.  501-227-2783  (formerly: 
Forensic  Toxicology  Laboratory  Baptist 
Medical  Center) 
Bayshore  Qinical  Laboratory,  4555  W. 
Schroeder  Drive,  Brown  Deer,  WI  53223, 
414-355-4444/800-^77-7016 
Bioran  Medical  Laboratory.  415 
Massachusetts  Avenue,  Cambridge,  MA 
02139.  617-547-8900 
Cedars  Medical  Center.  Department  of 
Pathology.  1400  Northwest  12th  Avenue, 
Miami,  FL  33136.  305-325-5810 
Centinela  Hospital  Airport  Toxicology 
Laboratory,  9601  S.  Sepulveda  Blvd.,  Los 
Angeles.  CA  90045,  310-215-6020 
Qinical  Pathology  Facility,  Inc..  711 
Bingham  Street.  Pittsburgh.  PA  15203, 
412-488-7500 
Clinical  Reference  Lab.  11850  West  85th 

Street.  Lenexa.  KS  66214.  800-445-6917 
CompuChem  Laboratories,  Inc..  A  Subsidiary 
of  Roche  Biomedical  Laboratory.  3308 


Chapel  Hill/Nelson  Hwy..  Research 
Triangle  Park.  NC  27709.  919-549-6263/ 
800-833-3984 
CompuOiem  Laboratories.  Special  Division. 
3308  Chapel  Hill/Nelson  Hwy..  Research 
Triangle  Park.  NC  27709.  919-549-8263 
Cox  Medical  Centers,  Department  of 
Toxicology,  1423  North  Jefferson  Avenue, 
Springfield,  MO  65802,  800-876-3652/ 
417-836-3093 
CPF  MetPath  Laboratories,  21007  Southgate 
Park  Boulevard,  Qeveland,  OH  44137- 
3054,  (Outside  OH)  80O-33&-0166/(lnside 
OH)  800-362-8913  (formerly  Southgate 
Medical  Laboratory;  Southgate  Medical 
Services,  Inc.) 
Damon/MetPath.  140  East  Ryan  Road,  Oak 
Creek.  WI  53154.  800-638-1100  (formerly: 
Damon  Qinical  Laboratories;  Chem-Bio 
Corporation;  CBC  Clinilab) 
Damon/MetPath,  8300  Esters  Blvd.,  Suite 
900,  Irving.  TX  75063.  214-929-0535 
(formerly:  Damon  Clinical  Laboratories) 
Dept.  of  the  Navy.  Navy  Drug  Screening 
Laboratory.  Great  Lakes,  IL.  Building  38-H, 
Great  Lakes.  IL  60088-5223.  708-688- 
2045/708-688-4171 
Dept.  of  the  Navy,  Navy  E)rug  Screening 
Laboratory,  Norfolk,  VA.  1321  Gilbert 
Street.  Norfolk,  VA  23511-2597,  804-444- 
8089  ext  317 
Doctors  Uboratory,  Inc..  P.O.  Box  2658.  2906 
Julia  Drive.  Valdosta.  GA  31604,  912-244- 
4468 
Doctors  k  Physicians  Laboratory,  801  East 
Dixie  Avenue,  Leesburg,  FL  32748,  904- 
787-9006 
Drug  Labs  of  Texas,  15201 1-10  East,  Suite 
125.  Channelview,  TX  77530,  713-457- 
3784 
DrugScan.  Inc.,  P.O.  Box  2969. 1119  Meams 
Road.  Warminster.  PA  18974,  215-674- 
9310 
ElSohly  Laboratories.  Inc..  5  Industrial  Park 
Drive.  Oxford,  MS  38655,  601-236-2609 
(moved  6/16/93) 
Employee  Health  Assurance  Group,  405 
Alderson  Street,  Schofield,  WI  54476.  80O- 
627-8200  (formerly:  Alpha  Medical 
Laboratory,  Inc.) 
General  Medical  Laboratories,  36  South 
Brooks  Street,  Madison.  WI  53715, 608- 
267-6267 
Harrison  Laboratories,  Inc.,  606  N. 
Weatherford,  P.O.  Box  2788,  Midland.  TX 
79702.  800-725-3784/915-687-6877 
(formerly;  Harrison  k  Associates  Forensic 
Laboratories) 
HealthCare/MetPath.  24451  Tel^aph  Road. 
Southfield.  MI  48034.  Inside  fM:  800-328- 
4142  /  Outside  MI:  800-225-9414 
(formerly:  HealthCare/Preferred 
Laboratories) 
Hermann  Hospital  Toxicology  Laboratory. 
Hermann  Professional  Building,  6410 
Fannin.  Suite  354.  Houston.  TX  77030. 
713-793-6080 
IHC  Laboratory  Services  Forensic  Toxicology, 
930  North  500  West.  Suite  E.  Prove.  UT 
84604. 800-967-9766 
Jewish  Hospital  of  Cincinnati.  Inc..  3200 
Burnet  Avenue,  Cincinnati,  OH  45229. 
513-569-2051 
Laboratory  of  Pathology  of  Seattle.  Inc..  1229 
Madison  St..  Suite  500.  Nordstrom  Medical 
Tower.  Seattle,  WA  98104.  206-386-2672 


Laboratory  Specialists.  Inc..  113  Jarrell  Drive. 

Belle  Chasse,  LA  70037.  504-392-7961 
Marshfield  Laboratories.  1000  North  Oak 
Avenue.  Marshfield.  WI  54449.  715-389- 
3734/800-222-5835 
Mayo  Medical  Laboratories.  200  S.W.  First 
Street.  Rochester.  MN  55905.  507-284- 
3631 
Med-Chek/Daraon.  4900  Perry  Highway. 
Pittsbui^.  PA  15229.  412-931-7200 
(formerly:  Med-Chek  Laboratories.  Inc.) 
MedExpress/National  Laboratory  Center. 
4022  Willow  Lake  Boulevard,  Memphis. 
TN  38175. 901-795-1515 
Medical  Science  Laboratories.  1 1020  W. 
Plank  Court.  Wauwatosa.  WI  53226,  414- 
476-3400 
MedTox  Bio- Analytical,  a  Division  of 
MedTox  Laboratories.  Inc..  6160  Variel 
Avenue.  Woodland  Hills.  CA  91367,  818- 
226-4373  (formerly:  Laboratory  Specialists, 
Inc.;  Abused  Drug  Laboratories;  moved  12/ 
21/92) 
MEDTOX  Bio- Analytical,  8600  West  Catalpa 
Avenue,  Chicago,  IL  60656.  800-872-5221/ 
312-714-9191  (formerly:  MedTox  Bio- 
Analytical,  a  Division  of  MedTox 
Laboratories,  Inc.;  Bio- Analytical 
Technologies) 
MedTox  Uboratories,  Inc..  402  W.  County 
Road  D,  St.  Paul,  MN  55112,  800-832- 
3244/612-636-7466 
Methodist  Hospital  of  Indiana,  Inc.. 
Department  of  Pathology  and  Laboratory 
Medicine.  1701  N.  Senate  Boulevard. 
Indianapolis.  IN  46202.  317-929-3587 
Methodist  Medical  Center  Toxicology 
Laboratory.  221  N.E.  Glen  Oak  Avenue, 
Peoria.  IL  61636.  800-752-1835/309-671- 
5199 
MetPath.  Inc..  1355  Mittel  Boulevard,  Wood 

Dale,  IL  60191.  708-595-3888 
MetPath.  Inc..  One  Malcohn  Avenue. 
Teterboro,  NJ  07608.  201-393-5000 
Metropohtan  Reference  Laboratories,  Inc., 
2320  Schuetz  Road.  St.  Louis.  MO  63146, 
800-288-7293 
National  Center  for  Forensic  Science,  1901 
Sulphur  Spring  Road,  Baltimore.  MD 
21227, 410-536-1485  (formerly:  Maryland 
Medical  Laboratory.  Inc.) 
National  Drug  Assessment  Corporation,  5419 
South  Western,  Oklahoma  City.  OK  73109, 
80O-749-3784  (formerly:  Med  Arts  Lab) 
National  Health  Laboratories  Incorporated, 
5601  Oberiin  Drive,  Suite  100,  San  Diego, 
CA 92121,  619-455-1221 
National  Health  Laboratories  Incorporated. 
2540  Empire  Drive.  Winston-Salem,  NC 
27103-^710  Outside  NC:  919-760-4620/ 
800-334-8627  /  Inside  NC:  80O-642-O894 
National  Health  Laboratories  Incorporated, 
75  Rod  Smith  Place,  Cranford,  NJ  07016- 
2843.908-272-2511 
National  Health  Laboratories  Incorporated, 
d.b.a.  National  Reference  Laboratory, 
Substance  Abuse  Division,  1400  Donelson 
Pike,  Suite  A-15.  Nashville,  TN  37217, 
615-360-3992/800-800-4522 
National  Health  Laboratories  Incorporated, 
13900  Park  Center  Road,  Hemdon,  VA 
22071. 703-742-3100 
National  Psychopharmacology  Laboratory. 
Inc..  9320  Park  W.  Boulevard,  Knoxville. 
TN  37923, 800-251-9492 
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National  Toxicology  Laboratories,  Inc.,  1100 

California  Avenue.  Bakersfield.  CA  93304, 

805-322-4250 
Nichols  Institute  Substance  Abuse  Testing 

(NISAT),  7470-A  Mission  Valley  Road,  San 

Diego.  CA  92108-4406.  800-446-4728/ 

619-686-3200  (formerly:  Nichols  Institute) 
Northwest  Toxicology.  Inc..  1141  E.  3900 

South.  Salt  Lake  City,  UT  84124.  800-322- 

3361 
Occupational  Toxicology  Laboratories,  Inc., 

2002  20th  Street,  Suite  204A,  Kenner,  LA 

70062.  504-465-0751 
Oregon  Medical  Laboratories.  P.O.  Box  972. 

722  East  11th  Avenue,  Eugene,  OR  97440- 

0972.  503-687-2134 
Pathology  Associates  Medical  Laboratories, 

East  11604  Indiana,  Spokane,  WA  99206. 

509-926-2400 
PDLA.  Inc.  (Princeton).  100  Corporate  Court, 

So.  Plainfield.  NJ  07080,  908-769-8500/ 

800-237-7352 
PharmChem  Laboratories.  Inc..  1505-A 

O'Brien  Drive.  Menlo  Park,  CA  94025, 415- 

328-6200/800-446-5177 
PharmChem  Laboratories.  Inc..  Texas 

Division.  7606  Pebble  Drive,  Fort  Worth, 

TX  76118,  817-595-0294  (formerly:  Harris 

Medical  Laboratory) 
Physicians  Reference  Laboratory,  7800  West 

110th  Street.  Overland  Park.  KS  66210. 

913-338-4070/800-821-3627  (formerly: 

Physicians  Reference  Laboratory 

Toxicology  Laboratory) 
Poisonlab,  Inc.,  7272  Clairemont  Mesa  Road, 

San  Diego.  CA  92111. 619-279-2600/800- 

882-7272 
Precision  Analytical  Laboratories.  Inc.,  13300 

Blanco  Road,  Suite  #50,  San  Antonio,  TX 

78216.  210-493-3211 
Puckett  Laborriory.  4200  Mamie  Street, 

Hattiesburgh.  MS  39402, 601-264-3856/ 

800-844-6378 
Regional  Toxicology  Services.  15305  N.E. 

40th  Street.  Redmond.  WA  98052.  206- 

882-3400 
Resource  One,  Inc.,  Seven  Pointe  Circle, 

Greenville.  SC  29615.  803-233-5639 
Roche  Biomedical  Laboratories,  1801  First 

Avenue  South,  Birmingham,  AL  35233, 

205-581-4170 
Roche  Biomedical  Laboratories,  Inc.,  1120 

Stateline  Road,  Southaven,  MS  38671, 

601-342-1286 
Roche  Biomedical  Laboratories,  Inc.,  69  First 

Avenue.  Raritan.  NJ  08869.  800-437-4986 
Saiat  Joseph  Hospital  Toxicology  Laboratory. 

601  N.  30th  Street.  Omaha.  NE  68131- 

2197.  402-449-4940 
Scott  k  White  Drug  Testing  Laboratory,  600 

S.  25th  Street,  Temple,  TX  76504,  800- 

749-3788 
S.B.D.  Medical  Laboratories,  500  Walter  NE, 

Suite  500.  Albuquerque,  NM  87102,  505- 

848-6800 
Sieira  Nevada  Laboratories,  Inc..  888  Willow 

Street,  Reno,  NV  89502.  800-648-5472 
SmithKline  Beecham  Clinical  Laboratories. 

7600  Tyrone  Avenue,  Van  Nuys.  CA  91045, 

818-376-2520 
SmithKline  Beecham  Clinical  Laboratories. 

3175  Presidential  Drive.  Atlanta.  GA 

30340.  404-934-9205  (formeriy: 

SmithKline  Bio-Science  Laboratories) 
SmithKline  Beecham  Clinical  Laboratories. 

506  E.  State  Parkway.  Schaumburg.  IL 


60173,  706-685-2010  (formerly: 
International  Toxicology  Laboratories) 

SmithKline  Beecham  Clinical  Laboratories. 
11636  Administration  Drive,  St  Louis,  MO 
63146. 314-567-3905 

SmithKline  Beecham  Clinical  Laboratories, 
400  Egypt  Road,  Norristown.  PA  19403. 
800-523-5447  (formerly:  SmithKline  Bio- 
Science  Laboratories) 

SmithKline  Beecham  Clinical  Laboratories, 
6000  Sovereign  Row.  Dallas,  TX  75247, 
214-638-1301  (formerly:  SmithKline  Bio- 
Science  Laboratories) 

South  Bend  Medical  Foundation,  Inc.,  530  N. 
Lafeyette  Boulevard,  South  Bend,  IN 
46601,  219-234-4176 

Southwest  Laboratories,  2727  W.  Baseline 
Road,  Suite  6,  Tempo,  AZ  85283, 602-438- 
6507 

St  Anthony  Hospital  (Toxicology 
Laboratory),  P.O.  Box  205, 1000  N.  Lee 
Street,  Oklahoma  City,  OK  73102, 405- 
272-7052 

St  Louis  University  Forensic  Toxicology 
Laboratory,  1205  Carr  Lane.  St.  Louis.  MO 
63104. 314-577-6628 

Toxicology  ft  Drug  Monitoring  Laboratory. 
University  of  Missouri  Hospital  ft  Clinics, 
301  Business  Loop  70  West.  Suite  208, 
Columbia.  MO  65203.  314-682-1273 

Toxicology  Testing  Service,  Inc..  5426  N.W. 
79th  Avenue,  Miami.  FL  33166,  305-593- 
2260 

UNILAB.  18408  Oxnard  Street.  Tarzana,  CA 
91356.  600-492-0800/816-343-6191 
(formerly:  MetWest-BPL  Toxicology 
Laboratory) 

The  following  laboratory  is 
withdrawing  from  the  National 
Laboratory  Certifipation  Program  on 
December  6, 1993: 

Roche  Biomedical  Laboratories.  1957 
Lakeside  Parkway.  Suite  542,  Tucker,  GA 
30084,  404-939-4811 

Richard  Kopanda, 

Acting  Executive  Officer,  Substance  Abuse 
and  Mental  Health  Services  Administration. 
[FR  Doc.  93-29536  Filed  12-2-93;  8:45  am) 
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Centers  for  Disease  Control  and 
Prevention 

[Announcement  No.  401  A] 

Fiscal  Year  1994  Preventive  Health 
Services;  Addendum  to  401;  STD 
Accelerated  Prevention  Campaign 
Project  Grants 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
anticipated  availability  of  fiscal  year 
(FY)  1994  supplemental  funds  for 
programs  to  prevent  infertility  caused 
by  sexually  transmitted  diseases  (STDs). 
This  is  an  addendum  to  Announcement 
Number  401.  Because  of  the  high  rates 
of  chlamydia  and  gonorrhea  in 
adolescents  and  young  adults  and  the 


frequent  progression  of  these  infections 
to  upper  tract  infection  and  scarring  in 
women,  these  STDs  are  a  leading  cause 
of  preventable  infertility. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  to  improve 
the  quahty  of  life.  This  Program  focuses 
on  the  priority  areas  of  STD,  HIV 
Inflection,  and  Maternal  and  Infant 
Health.  (For  ordering  a  copy  of  Healthy 
People  2000,  see  the  section  WHERE  TO 

OBTAIN  AOOmONAL  INFORMATION.) 

Authority 

This  program  Is  aiithorized  under 
sections  318  (b)  and  (c)  and  318A  of  the 
Public  Health  Service  Act  [42  U.S.C. 
247c  (b)  and  (c)  and  247c-ll.  as 
amended. 

Eligibility 

Eligible  applicants  for  this  program 
are  current  recipients  of  STD 
Accelerated  Prevention  Campaign 
project  grants  in  HHS  Regions  m,  Vn, 
Vin.  and  X.  Because  of  the  limited 
availability  of  funds,  eligibility  is 
limited  to  those  HHS  Regions  that  have 
developed  region-wide  chlamydia  and 
other  STD-related  infertihty  control 
action  plans. 

Availability  of  Funds 

Approximately  $5,600,000  is  expected 
to  be  available  in  FY  1994,  to 
supplement  up  to  22  grants.  The  average 
award  is  expected  to  be  $255,000, 
ranging  from  $50,000  to  $750,000.  The 
project  period  will  be  up  to  five  years. 
The  funding  estimates  outlined  may 
differ  and  are  subject  to  change. 

Use  of  Grant  Funds 

Project  grant  funds  may  be  used  for 
costs  associated  with  conducting  STD 
Accelerated  Prevention  Campaign 
chlamydia  or  gonorrhea  activitieis 
described  in  the  program  requirements 
and  funding  priority  sections  of  this 
announcement. 

Federal  funds  are  intended  to 
supplement  current  state  and  local 
resources  and  must  be  used  to  assist 
state  and  local  areas  to  conduct  high- 
priority  activities  in  targeted  areas  and 
populations.  Federal  funds  cannot  be 
used  to  replace  existing  state  and  local 
support.  These  funds  will  be  awarded 
competitively. 

Funds  to  supplement  the  performance 
of  routine  diagnostic  tests,  the 
maintenance  of  STD  central  registries, 
the  provision  of  diagnostic  and 
treatment  facilities  and  services,  the 
purchase  of  automated  data  processing 
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vqxdpiiMDt.  or  other  expenses  nonnally 
supported  by  the  grantee  must  be 
spedfically  approved  for  that  purpose. 

Purpose 

The  purpose  of  the  STD  Accelerated 
Prevention  Campaifin  is  to  stimulate 
high-quality,  intenhsciplinary, 
ceUaborative  STD  prevention  efforts 
among  relevant  health  programs  and 
between  health  programs  and 
communities.  This  vvill  be 
accomplished  by  developing  systematic, 
region-wide,  innovative  approaches  that 
link  programmatic,  clinical,  laboratory, 
and  epidemiologic  activities  in  order  to 
prevent  transmission  of  STDs  and  their 
sequelae.  Populations  that  are 
disprop<xtionately  affected,  such  as 
women,  in&nts,  and  adolescents,  will 
be  emphasized.  Priority  for  these 
supplemental  funds  will  focus  on 
prevention  of  chlamydia.  In  addition, 
existing  gonorrhea  prevention  activities 
may  be  augmented  in  specific  high-risk 
population  subgroups. 

Program  Requirementa 

The  recioient  will  be  responsible, 
with  state  and  local  resoxirces 
supplemented  with  Federal  assistance, 
for  developing  or  modifying  ■ 
comprehensive  state  STD  Accelerated 
Prevention  Campaign  chlamydia  and 
gonorrhea  action  plan.  This  plan  should 
be  developed  in  coordination  with  the 
regional  plans  currently  being 
develop^  in  each  of  the  four  regions  in 
conjunction  with  state  and  local  health 
department  staff.  These  plans  are  to 
deliver  chlamydia  and  gonorrhea 
screening  services  to  detect  these 
infections  among  as  many  adolescent 
girls  and  yoimg  adult  women  as 
possible.  These  plans  should  provide  for 
the  following  nine  program  activities. 

1.  Screening  women  for  chlamydia 
and  gonococcal  infections  and  for 
secondary  conditions  CPIDT  resulting 
from  these  infections. 

a.  Selecting  providers  to  conduct 
screening  ariivities.  Programs  should 
develop  local  information  systems  to 
permit  the  selection  of  providers  for 
screening  according  to  chlamydia  and 
gonorrhea  prevalence  by  individual 
provider  or  provider  category.  Pending 
the  development  of  local  information, 
facilities  in  the  following  categories 
should  be  identified  and  recruited  in  the 
order  listed: 

(1)  Short-term  plans  should  address 
each  of  the  following  categories  of 
facilities  during  the  first  budget  year: 

(a)  Family  planning  and  prenatal 
clinics  since  the  organization  exists  to 
deliver  prevention  services  to  the  large 
numbers  of  adolescents  and  young  adult 
women  who  attend  these  clinics. 


(b)  STD  cHnics  where  high  risk 
women  and  their  partners  are  seen  and 
other  Federal,  state  or  local  services  are 
not  available. 

(c)  If  possible,  short-term  plans 
should  also  include  teen/adolescent 
clinics,  ab<Btion  clinics,  detention 
faciUties,  and/or  substance  abuse 
programs  due  to  the  high-risk  behavior 
and  increased  risk  of  salpingitis  among 
individuals  attending  these  fadhties. 

(2)  Long-term  plans  should  address 
strategies  to  involve  other  providers  in 
the  delivery  of  screening  services  from 
the  second  budget  year  onward;  these 
providers  include: 

[al  Those  listed  in  (l)(c)  above,  if  they 
were  not  included  in  the  short-term 
plan: 

(b)  Primary  care  clinics,  including 
commimity,  rural,  and  migrant  health 
centers,  emergency  rooms.  Native 
American  health  care  centers,  and 
gynecology  clinics,  v^iere  a  mixture  of 
high-  andiow-risk  women  receive  care. 

(c)  Private  physicians  caring  for 
sexually  active  young  women. 

b.  Developing  patient  selection 
criteria  and  data  systems  to  monitor  the 
results  of  screening.  Long-term  plans 
should  addr«M  developing  the 
capability  to  evaluate  patient  selection 
criteria  locally.  In  choosing  patient 
selection  criteria,  consideration  should 
include,  but  not  be  limited  to:  presence 
of  mucopurulent  cervicitis,  yoimg  age, 
new  or  multiple  sex  partners,  and 
failure  to  use  barrier  contraceptives. 
Results  should  be  monitored  and 
examined  regularly  to  insure  a  cost- 
effective  choice  of  selection  criteria  and 
providers. 

c  Developing  laboratory  support 
systems  to  ensure  the  selection  of 
sensitive  and  specific  tests  (including 
confirmation),  pursuit  of  competitive 
pricing  of  screening  tests,  training  of 
laboratory  staff,  and  establishment  of 
adequate  quaUty  assurance. 

2.  Providing  treatment  to  women  with 
known  and  presumptive  chlamydia  and 
gonorrhea,  including  female  s6x 
partners  of  infected  males. 

3.  Providing  counseling  toVomen  on 
the  prevention  and  control  of  chlamydia 
and  gonorrhea  (including  counseling  on 
the  benefits  of  locating  and  assuring 
treatment  for  any  individual  from  whom 
the  woman  may  have  contracted 
chlamydia  or  gonorrhea  and  for  any 
individual  whom  the  woman  may  have 
exposed  to  chlamydia  or  gonorrhea). 

4.  Providing  follow-up  services. 
Initially,  patients  continuing  to  meet 
screening  criteria  should  be  retested  at 
least  annually.  However,  systems 
should  be  estabhshed  locally  to  evaluate 
the  need  for  such  follow-up  services. 


5.  Referrals  for  other  medical  services 
(including  reproductive  health  or 
substance  abuse  treatment)  for  women 
screened  pursuant  to  paragraph  1, 
including  referrals  for  evaluation  and 
treatment  with  respect  to  HIV  infection 
and  other  sexually  transmitted  diseeses. 
Preferably,  there  should  be  integration 
of  those  services  whenever  possible. 

6.  In  the  case  of  any  woman  receiving 
services  described  in  paragraphs  1 
through  5,  providing  to  the  sex 
partner(s)  of  the  women  with  chlamydia 
or  gonorrhea  infection  the  services 
described  in  such  paragraphs  as 
appropriate. 

Project  areas  are  encouraged  to 
develop  information  systems  to 
determine  the  proportion  of  sex  partners 
that  actually  receive  treatment. 

7.  Providing  outreach  services  to 
inform  women  of  availability  of  the 
services  described  in  paragraphs  1 
through  6.  Educational  services  are 
needed  to  alert  women  to  the  symptoms 
of  cervical  infections  and  PID,  the 
frequent  lack  of  symptoms  and 
consequent  need  for  screening  and 
partner  referral,  and  the  soxirces  of  these 
services. 

8.  Disseminating  information  to 
persons  at  high  ri^  and  providing 
education  on  the  prevention  and  control 
of  chlamydia  and  gonorrhea  to  the 
public.  In  particular,  adolescents  and 
yoimg  adults  need  to  be  made  aware  of 
the  high  prevalence  of  chlamydia  and 
gonococcal  infections  and  the 
interventions  to  prevent  them. 

9.  Providing  training  to  health  care 
providers  described  in  paragraph  1  in 
carrying  out  activities  described  in 

f)aragraphs  1  through  6  and  to 
aboratory  staff  in  carrying  out  the 
screening  described  in  paragraph  1. 

If  contracts  are  to  be  used  to  support 
these  activities,  they  can  be  awarded 
only  if  the  applicant  and  the  agencies 
through  which  these  activities  will  be 
conducted  agree  to  maintain 
expenditures  of  non-Federal  amounts 
for  such  activities  at  a  level  that  is  at 
least  the  average  annual  level  of  such 
expenditures  maintained  by  the 
applicant  during  the  state  fiscal  years, 
1992  and  1993.  In  addition,  memoranda 
of  agreement  that  set  out  the  exact 
nature  of  the  interstate,  regional,  and 
local  collaborations  must  be  submitted 
as  part  of  the  application  for  conducting 
activities  1  throiigh  9. 

Funding  Priorities 

Priority  is  given  to  PHS  Region  HI, 
Vn,  vm,  and  X  applicants,  since 
chlamydia  represents  their  greatest  STD 
problem.  As  indicated  above,  project 
areas  should  give  priority  to  chlamydia 
prevention  with  these  funds.  Because  of 
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time  constraints,  comments  are  not 
being  soUcited  on  these  funding 
priorities. 

Award  Criteria 

I '  Funding  will  be  based  on  the  quality 
of  the  required  STD  Accelerated 
Prevention  Campaign  application  and 
the  supplemental  application  requested 
in  this  annoimcement,  chlamydia  and 
gonorrhea  action  plans,  the  degree  of 
innovation  of  each  application,  and  the 
specific  needs  of  individual  project 
areas. 

Evaluation  Criteria 

I  These  applications  will  be  evaluated 

I  i  a  part  of  the  STD  Accelerated 
Prevention  Campaign  review  using  the 
criteria  for  the  required  activities 
described  in  the  guidance  for  the  STD 
Accelerated  Campaign  {Federal  Register 
Announcement  401,  [58  FR  28973),  May 
18, 1993). 

Executive  Order  12372  Review 

I I  STD  Accelerated  Prevention 
Campaign  applications  are  subject  to 
review  as  governed  by  Executive  Order 
12372,  hitergovemmental  Review  of 
Federal  Programs.  E.0. 12372  sets  up  a 
system  for  state  and  local  government 
review  of  proposed  Federal  assistance 
applications.  AppUcants  should  contact 
their  state  Single  Point  of  Contact 
(SPOC)  as  early  as  ppssible  to  alert  them 
to  the  prospective  applications  and 
receive  any  necessary  instructions  on 
the  state  process.  A  current  list  of 
SPOCs  is  included  in  the  appUcaUon 
kit.  If  SPOCs  have  any  state  process 
recommendations  on  applications 
submitted  to  Centers  for  Disease  Control 
and  Prevention  (CDC),  they  should 
forward  them  no  later  than  60  days  from 
the  due  date  of  the  application  to 
EUzabeth  Taylor,  Grants  Management 
Officer,  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  255  East  Paces  Ferry  Road,  NE., 
room  300,  Atlanta,  GA  30305. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
PubUc  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  93.977, 
Preventive  Health  Services-Sexually 
Transmitted  Disease  Control. 


Application  Submission  and  Deadline 

The  Program  Announcement  and 
application  kit  were  sent  to  all  eligible 
applicants  in  September  1993. 

Where  To  Obtain  Additional 
Information 

Information  on  application 
procedures,  copies  of  application  forms, 
and  other  material  may  be  obtained 
fi^om  Linda  Long,  Grants  Management 
Specialist,  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC).  255  East  Paces  Ferry  Road  NE., 
room  300,  Atlanta,  GA  30305,  telephone 
(404)  842-«511. 

Annoimcement  401A,  "Project  Grants 
for  Preventive  Health  Services-STD 
Accelerated  Prevention  Campaign 
Supplement,"  must  be  referenced  in  all 
requests  for  information  on  these 
projects. 

Programmatic  assistance  in  the 
preparation  of  applications  may  be 
obtained  fi-om  Gtiary  West,  Division  of  - 
STD/HIV  Prevention,  National  Center 
for  Prevention  Services,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
Atlanta,  GA  30333,  telephone  (404) 
639-8315. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report,  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report, 
Stock  No.  017-001-00473-1)  through 
the  Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402-9325,  telephone 
(202)  783-3238. 

Dated:  November  29, 1993. 
Robert  L.  Foster, 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  (CDC). 

[FR  Doc.  93-29582  FiLd  12-2-93;  8:45  am] 
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Advisory  Committee  to  the  Director, 
Cej}ters  for  Disease  Control  and 
Prevention:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting. 

Name:  Advisory  Committee  to  the  Director, 
CDC 

Time  and  date:  8:30a.m.-3  p.m.,  January 
25, 1994. 

Place:  CDC,  Auditorium  A,  1600  Qifton 
Road,  NE,  Atlanta,  Georgia  30333. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  This  committee  advises  the 
Director,  CDC,  on  policy  issues  and  broad 


strategies  that  will  enable  CDC,  the  Nation's 
prevention  agency,  to  ftilfill  its  mission  of 
preventing  unnecessary  disease,  disability, 
and  premature  death,  and  promoting  health. 
The  committee  recommends  ways  to 
incorpxjrate  prevention  activities  more  fully 
into  health  care.  It  also  provides  guidance  to 
help  CDC  work  more  e^ctively  with  its 
various  constituents,  in  tx>th  the  private  and 
public  sectors,  to  make  prevention  a  practical 
reality. 

Motters  to  be  discussed:  The  agenda  will 
include  introductory  remarks  from  the  new 
CDC  Director,  David  Satcher,  M.D.,  Ph.D., 
and  the  remainder  of  time  will  be  used  to 
allow  all  committee  members  to  present  their 
perspectives  of  what  they  believe  Dr. 
Satcher's  priorities  should  be  for  CDC. 
Agenda  items  are  Subject  to  change  as 
priorities  dictate.     ^ 

Contact  person  for  more  information: 
Martha  F.  Katz,  Executive  Secretary, 
Advisory  Committee  to  the  Director,  CDC, 
1600  Ciifton,  Road,  NE,  Mailstop  D-23, 
Atlanta,  Georgia  30333,  telephone  404/639- 
3243. 

Dated:  November  29, 1993. 
Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

[FR  Doc.  93-29579  Filed  12-2-93;  8:45  amj 
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Food  and  Drug  Administration 

[Docket  No.  93F-0404] 

Huls  America,  Inc.;  Filing  of  Food 
Additive  Petition 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Hills  America,  Inc.,  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  change 
certain  specifications  for  the  safe  use  of 
glyceryl  tristearate. 

FOR  FURTHER  INFORMATION  CONTACT: 

Martha  D.  Peiperl,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
217),  Food  and  Drug  Administration, 
200  C  St.  SW..  Washington,  DC  20204- 
0002,  202-254-9511. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  food  additive 
petition  (FAP  3A4403)  has  been  filed  by 
Hiils  America.  Inc..  Turner  PI.,  P.  O.  Box 
365,  Piscataway,  NJ  08855-0365.  The 
petition  proposes  to  amend  the  food 
additive  regulations  in  §  172.811 
Glyceryl  tristearate  (21  CFR  172.811)  to 
provide  broader  specifications  for  the 
safe  use  of  glyceryl  tristearate  including 
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th^  add  number,  aaponificatiao 
number,  and  melting  point. 

The  agen^  has  determined  under  21 
CFR  25.24(a)(9)  that  this  action  it  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Dated:  Novomber  23, 1993. 
Fred  R.  Shank. 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 
[FR  Doc.  93-29543  FiM  12-2-93;  8:45  am) 
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[Dockat  No.  93Q-0359) 

Teepak,  Inc.;  Fttlng  of  Patitkwi  for 
Affirmatton  of  GRAS  Status 

AGENCY:  Food  and  Drug  Administration, 

IIHS. 

action:  Notice. 

summary:  The  Pood  and  Drug 
Administration  (FDA)  is  announcing 
that  Teepak.  Inc.,  has  filed  a  petition 
(GRASP  3G0397)  proposing  to  affirm 
that  collagen  fiber  is  generaJly 
recognized  as  safe  (GRAS)  as  an 
ingredient  in  human  food. 
DATES:  Written  comments  by  February 
1, 1994. 

ADDRESSES:  Submit  written  comments 
to  the  Doclcets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr..  Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mary  E.  Lavecchia,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
217),  Food  ?nd  Ehug  Administration, 
200  C  St.  S\\'..  Washington,  DC  20204, 
202-254-9519. 

SUPP1.EMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sees.  201(s)  and  409  (21  U.S.C  321(s) 
and  348))  and  the  regulations  for 
affirmation  of  GRAS  status  in  $  170.35 
(21  CFR  170.35),  notice  is  given  that 
Teepak,  Inc.,  c/o  1001  G  St.  NW..  suite 
500  West,  Washington,  DC  20001,  has 
filed  a  petition  (GRASP  3G0397) 
proposing  that  collagen  fiber  be  affirmed 
as  GRAS  for  use  as  an  ingredient  in 
human  food. 

The  petition  has  been  placed  on 
display  at  the  Dockets  Ktenagement 
Branch  (address  above). 

Any  petition  that  meets  the 
requirements  outlined  in  §§  170.30  and 
170.35  is  filed  by  the  agency.  There  is 
no  profiling  review  of  die  adequacy  of 
data  to  support  a  GRAS  conclusion. 
Thus,  the  f<  ling  of  a  petition  for  GRAS 
affirmation  should  not  be  interpreted  as 


a  preliminary  indication  of  suitability 
for  GRAS  affirmation. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordaiice  with  21 
CFR  25.40(c). 

Interesteid  persons  may,  on  or  before 
February  1, 1994,  review  the  petition 
and  file  comments  with  the  Dodcets 
Management  Branch  (address  above). 
Two  copies  of  any  comments  should  be 
filed  and  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
should  include  any  available 
information  that  would  be  helpful  in 
determining  whether  the  substance  is, 
or  is  not,  GRAS  for  the  proposed  use.  In 
addition,  consistent  with  the  regulations 
promulgated  under  the  National 
Environmental  Policy  Act  (40  CFR 
1501.4(b)).  the  agency  encourages  public 
participation  by  review  of  and  comment 
on  the  environmental  assessment 
submitted  with  the  petition  that  is  the 
subject  of  this  notice.  A  copy  of  the 
petition  (including  the  environmental 
assessment)  and  received  comments 
may  be  seen  in  the  Dockets  Management 
Branch  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  November  18. 1993. 
Douglas  L.  Archer, 

Deputy  Director.  Center  for  Food  Safety  and 
Applied  Nutrition. 
(PR  Doc  93-29544  Filed  12-2-93;  8:45  am) 
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[Docket  No.  93D-0312] 

Guideilne  for  Submitting 
Documentation  for  Sterilization 
Process  Validation  In  Applications  for 
Human  and  Veterinary  Drug  Products 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  Is  publishing  a 
guideline  entitled  "Guideline  for 
Submitting  Documentation  for 
Sterilization  Process  Validation  in 
Applications  for  Hxunan  and  Veterinary 
Drug  Products."  This  guideline  is 
intended  to  provide  guidance  for  the 
submission  of  information  and  data  in 
support  of  the  efficacy  of  sterilization 
processes  described  in  drug  applications 
for  both  human  and  veterinary  drugs. 


DATES:  Written  conunents  by  January  3, 
1994. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  human  drug  products:  Peter 
Cooney,  Center  for  Drug  Evaluation  and 
Research  (HFD-160),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-443-5818. 
Regarding  veterinary  drug  products: 
Patricia  Leinbach,  Center  for  Veterinary 
Medicine  (HFV-143),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-594-1672. 
SUPPLEMENTARY  INFORMATION:  In  this 
document,  FDA  is  publishing  a 
guideline  for  submitting  documentation 
for  sterilization  process  validation  in 
applications  for  human  and  veterinary 
drug  products.  This  guideline  is 
intended  to  provide  guidance  for  the 
submission  of  information  and  data  in 
support  of  the  efficacy  of  sterilization 
processes  described  in  drug  applications 
for  both  human  and  veterinary  drugs. 
These  recommendations  apply  to 
applications  (new  drug  applications, 
new  animal  drug  applications, 
abbreviated  new  drug  applications, 
abbreviated  antibiotic  applications,  and 
abbreviated  new  animal  drug 
applications)  for  sterile  drug  products. 
TTiey  also  apply  to  previously  approved 
applications  when  supplements 
associated  with  the  sterile  processing  of 
approved  drugs  are  submitted. 
Information  and  data  in  support  of 
sterility  assurance  also  may  be 
necessary  in  investigational  new  drug 
and  investigational  new  animal  drug 
applications. 

The  Center  for  Drug  Evaluation  and 
Research's  (CDER's)  and  the  Center  for 
Veterinary  Medicine's  (CVM's)  review 
of  the  validation  of  the  sterilization 
process  consists  of  a  scientific 
evaluation  of  the  studies  submitted  in 
applications.  This  evaluation,  which  is 
conducted  by  FDA's  review  staff,  is  part 
of  a  cooperative  effort  between  the 
review  staff,  compliance  staff,  and  field 
investigators  to  ensure  the  overall  state 
of  control  of  the  sterile  processing  of 
veterinary  and  human  druo  products. 

This  guideline  does  not  omd  the 
agency,  and  it  does  not  create  or  confer 
any  rights,  privileges,  or  benefits  for  or 
on  any  person. 

Interested  persons  may,  on  or  before 
January  3, 1994,  submit  to  the  Dockets 
Management  Brandi  (address  above) 
written  comments  regarding  the 
guideline.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
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individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  These 
comments  will  be  considered  in 
determining  whether  further 
amendments  to,  or  revisions  of,  the 
guideline  are  warranted. 
The  text  of  the  guideline  follows: 

Guideline  for  Submitting  Documentation  for 
Sterilization  Process  Validation  in 
Applications  for  Human  and  Veterinary 
Drug  Products 

I.  Introduction 

A  Purpose 

This  guideline  is  intended  to  provide 
guidance  for  the  submission  of  information 
and  data  in  support  of  the  efficacy  of 
sterilization  processes  included  in  drug 
applications  for  both  human  and  veterinary 
drugs.  The  recommendations  in  the  guideline 
apply  to  applications  for  sterile  drug 
products  (new  drug  applications,  new  animal 
drug  applications,  abbreviated  new  drug 
applications,  abbreviated  antibiotic  drug 
applications,  and  abbreviated  new  animal 
drug  applications).  These  recommendations 
also  apply  to  previously  approved 
applications  when  supplements  associated 
with  the  sterile  processing  of  approved  drugs 
are  submitted.  Information  and  data  in 
support  of  sterility  assurance  may  also  be 
necessary  in  investigational  new  drug  and 
investigational  new  animal  drug 
applications. 

In  the  Federal  Register  of  October  11. 1991 
(56  FR  51354).  the  agency  published  a 
proposed  rule  entitled  "Use  of  Aseptic 
Processing  and  Terminal  Sterilization  in  the 
Preparation  of  Sterile  Pharmaceuticals  for 
Human  and  Veterinary  Use."  This  guideline 


is  not  a  substitution  for  or  a  supplement  to 
that  proposed  rule.  Regardless  of  whether  the 
applicant  uses  terminal  sterilization  or 
aseptic  processing  to  manufecture  a  drug 
product  that  is  purported  to  be  sterile,  certain 
information  about  the  validation  of  that 
process  should  be  submitted  in  the 
application.  This  guideline  addresses  the 
t>'pe  of  information  that  should  be  submitted 
for  both  of  those  types  of  sterilization. 

B.  Documenting  Sterilization  Process 
Validation 

The  efficacy  of  a  given  sterilization  process 
for  a  specific  drug  product  is  evaluated  on 
the  basis  of  a  series  of  protocols  and 
scientific  experiments  designed  to 
demonstrate  that  the  sterilization  process  and 
associated  control  procedures  can 
reproducibly  deliver  a  sterile  product.  Data 
derived  from  experiments  and  control 
procedures  allow  certain  conclusions  to  be 
drawn  about  the  probability  of  nonsterile 
product  units  (sterility  assurance  level). 
Based  on  the  scientific  validity'  of  the 
protocols  and  methods,  as  well  as  on  the 
scientific  validity  of  the  results  and 
conclusions,  the  agency  concludes  that  the 
efficacy  of  the  sterilization  process  is 
validated.  Whether  a  drug  product  is 
sterilized  by  a  terminal  sterilization  process, 
or  by  an  aseptic  filling  process,  the  efficacy 
of  the  sterilization  process  may  be  validated 
without  the  manufacture  of  three  production 
batches.  Sterilization  process  validation  data, 
however,  should  be  generated  using 
procedures  and  conditions  that  are  fully 
representative  and  descriptive  of  the 
procedures  and  conditions  proposed  for 
manufacture  of  the  product  in  the 
application. 

The  Center  for  Drug  Evaluation  and 
Research's  (CDER's)  and  the  Center  for 
Veterinary  Medicine's  (CVM's)  review  of  the 
validation  of  the  sterilization  process  consists 
of  a  scientific  evaluation  of  the  studies 
submitted  in  the  applications.  This  review  is 


conducted  by  FDA's  review  staff  and  is  part 
of  a  cooperative  effort  between  the  review 
staff,  compliance  staff,  and  field  investigators 
to  ensure  the  overall  state  of  control  of  the 
sterile  processing  of  veterinary  and  human 
drug  products. 

Information  and  data  in  supf>ort  of  sterility 
assurance  may  be  provided  directly  to  the 
application  or  by  specific  reference  to  a  drug 
master  file  (DMF),  a  veterinary  master  file 
(VMF).  or  another  application.  Letters  of 
authorization  to  refer  to  the  referenced  files 
should  be  included. 

C.  Remarks 

The  agency  is  considering  whether  to 
revise  21  CFR  10.90,  therefore,  this  guideline 
is  not  issued  under  authority  of  that 
regulation.  This  guioe^ne  recommends  types 
of  information  that  may  be  useful  to  persons 
submitting  drug  applications  for  sterile 
products.  These  recommendations  are  not 
legal  requirements.  A  person  may  follow  the 
guideline  or  may  choose  to  follow  alternate 
procedures.  If  a  person  chooses  to  use 
alternate  procedures,  that  person  may  wish  to 
discuss  the  matter  further  with  the  agency  to 
prevent  an  expenditiue  of  time,  money,  and 
effort  on  activities  tliat  may  later  be 
determined  to  be  unacceptable  to  FDA.  This 
guideline  does  not  bind  the  agency,  nor  does 
it  create  or  confer  any  rights,  privileges,  or 
t)enefits  for  or  on  any  person.  Where  tiiis 
guideline  states  that  a  requirement  is 
imposed  by  statute  or  regulation,  the 
requirement  is  law  and  its  force  and  effect  are 
not  changed  in  any  way  by  virtue  of  its 
inclusion  in  this  guideline. 

This  guideline  is  intended  to  provide 
recommendations  for  the  types  of 
information  applicants  should  include  i.i 
human  and  animal  drug  applications. 
Submission  of  such  information  is  intended 
to  provide  a  means  by  which  applicants  may 
conform  to  the  regulatory  requirements  listed 
below. 


Human  Drugs 


Investigational  rvew  drug  apptications  

New  drug  app!tcat)or« 

Abbreviated  new  drug  applications 

Abbreviated  antibiotic  drug  apptications  

Supplements  to  new  drug  applications  and  abbreviated  new  drug  appli- 
cations. 


CFR 


21  CFR  312.23(a)(7) 

21  CFR  314.50 

21  CFR  314.94  and  31 4.50 

21  CFR  314.50 

21  CFR  314.70 


Animal  Drugs 


Investigational  new  animal  drug  applications  .. 

Ne\\-  animal  drug  applications  

Supplements  to  new  animal  drug  applications 


CFR 


21  CFR  Part  51 1 
21  CFR  514.1 
21  CFR  514.8 


II.  Infonnation  for  Terminal  Moist  Heat 
Sterilization  Processes 

The  following  types  of  information  should 
be  submitted  in  supjxjrt  of  sterility  assurance 
for  products  produced  using  terminal  moist 
heat  sterilization.  Although  the  following 
outline  directly  addresses  moist  heat 
processes,  the  same  types  of  information 
would  generally  pertain  to  other  terminal 
sterilization  processes  (e.g.,  ethylene  oxide  or 
radiation).  (See  section  III.  of  this  guideline.) 


The  following  information  should  be 
submitted  for  each  facility  to  be  used  in  tiie 
manufacture  of  the  propKJsed  drug  product. 

A.  Description  of  the  Process  and  Product 

1.  The  Drug  Product  and  Container-Closure 
System 

Descriptions  of  the  drug  product  and  the 
coiltainer-closure  system(s)  to  be  sterilized 
(e.g.,  size(s),  fill  volume,  or  secondary 
packaging). 


2.  The  Sterilization  Process 

A  description  of  the  sterilization  process 
used  to  sterilize  the  drug  in  its  final 
container-closure  system,  as  well  as  a 
description  of  any  other  sterilization 
process{es)  used  to  sterilize  delivery  sets, 
components,  packaging,  bulk  drug  substance 
or  bulk  product,  and  related  items. 
Information  and  data  in  support  of  the 
efficacy  of  these  processes  should  also  be 
submitted.  (See  sections  II.B.  and  II.C.  of  this 
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document  for  guidance  that  will  be  of  further 
assistance.) 

3.  The  AutocRve  Process  and  Performance 
Specifications 

A  description  of  the  autoclave  process. 
Including  pertinent  information  such  as  cycle 
type  (e.g.,  saturated  steam,  water  immersion, 
water  spray,  etc.),  cycle  parameters  and 
performance  specifications  including 
temperature,  pressure,  time,  and  minimum 
and  maximum  Fo.  Identify  the  autoclave(s)  to 
be  used  for  production  sterilization, 
including  manufacturer  and  model. 

4.  Autoclave  Loading  Patterns 

A  description  of  representative  autoclave 
loading  patterns  should  be  provided. 

5.  Methods  and  Controls  to  Monitor 
Production  Cycles 

Methods  and  controls  used  to  monitor 
routine  production  cycles  (e.g., 
thermocouples,  pilot  bottles,  and  biological 
indicators)  should  be  described,  including 
the  number  and  location  of  each  as  well  as 
acceptance  and  rejection  specifications. 

6.  Requalification  of  Production  Autoclaves 

A  description  the  program  for  routine  and 
unscheduled  requalification  of  production 
autoclaves,  including  frequency. 

7.  Reprocessing 

A  description  and  validation  summary  of 
any  program  that  provides  for  reprocessing 
(eg.,  additional  thermal  processing)  of 
product  should  be  provided.  Please  note  that 
the  stability  program  is  also  affected  by 
additional  thermal  processing.  For  further 
information  concerning  the  stability  program, 
reference  is  made  to  the  Center  for  Drug 
Evaluation  and  Research  "Guideline  for 
Submitting  Documentation  for  the  Stability 
of  Human  Drugs  and  Biologies"  and  to  the 
Center  for  Veterinary  Medicine  "Drug 
Stability  Guideline." 

B.  Thermal  Qualification  of  the  Cycle 

1.  Heat  Distribution  and  Penetration  Studies 

Heat  distribution  and  penetration  study 
protocols  and  data  summaries  that 
demonstrate  the  uniformity,  reproducibility, 
and  conformance  to  specifications  of  the 
production  sterilization  cycle  should  be 
provided.  Results  from  a  minimum  of  three 
consecutive,  successful  cycles  should  be 
provided  to  ensiire  that  the  results  are 
consistent  and  meaningful. 

2.  Thermal  Monitors 

The  number  of  thermal  monitors  used  and 
their  location  in  Ihe  chamber  should  be 
described.  A  diagram  is  helpful. 

3.  The  Effects  of  Loading  on  Thermal  Input 

Data  should  be  generated  with  minimum 
and  maximum  load  to  demonstrate  the  effects 
of  loading  on  thermal  input  to  product. 
Additional  studies  may  be  necessary  If 
different  fill  volumes  are  used  in  the  same 
container  line.  Data  summaries  are 
acceptable  for  these  purposes.  A  summary 
should  consist  of,  for  example,  high  and  low 
temperatiires  (range),  average  temperature 
during  the  dwell  period,  minimum  and 
maximum  Fo  values,  dwell  time,  run  date 
and  time,  and  identification  of  the 


autoclave(s)  used.  These  data  should  have 
been  generated  from  studies  carried  out  in 
production  autoclave(s)  that  will  be  used  for 
sterilization  of  the  product  that  is  the  subject 
of  the  application. 
4.  Information  Included  in  the  Batch  Record 

The  batch  record  supplied  with  the 
chemistry,  manufocturing,  and  controls 
section  of  the  application  should  identify  the 
validated  processes  to  be  used  for 
sterilization  and  for  depyn^enation  of  any 
components.  This  information  can  be 
included  in  the  batch  record  by  reference  to 
the  validation  protocol  or  standard  operating 
procedure  (SOP).  Validation  information 
should  be  provided  as  described  above. 

C.  Micmbiological  Efficacy  of  the  Cycle 

Validation  studies  that  demonstrate  the 
efficacy  (lethality)  of  the  production  cycle 
should  be  provided.  A  sterility  assurance  of 
10«  or  better  should  be  demonstrated  for  any 
terminal  sterilization  process.  This  level  of 
sterility  assurance  should  be  demonstrated 
for  all  parts  of  the  drug  product  (including 
the  container  and  closure,  if  applicable) 
which  are  claimed  to  be  sterile.  The  specific 
type  of  study  and  the  methods  used  to  carry 
out  the  study  (or  studies)  are  product  and 
process  specific  and  may  vary  from 
manufacturer  to  manufacturer.  In  general,  the 
following  types  of  information  and  data 
should  be  provided. 

1.  Identification  and  Characterization  of 
Bioburden  Organisms 

Describe  the  methods  and  results  frt)m 
studies  used  to  identify  and  characterize 
bioburden  organisms.  The  amount  and  type 
of  information  supplied  may  be  dependent 
on  the  validation  strategy  chosen.  For 
example,  more  Information  may  be  required 
for  bioburden-based  autoclave  processes  than 
for  overkill  processes.  Information 
concerning  the  number,  type,  and  resistance 
of  bioburden  organisms  may  be  necessary, 
including  those  organisms  associated  with 
the  product  solution  and  the  container  and 
closure.  It  may  be  necessary  to  identify  the 
most  heat-resistant  bioburden  organisms. 

2.  Specifications  for  Bioburden 

Specifications  (alert  and  action  levels)  for 
bioburden  should  be  provided.  A  description 
of  the  program  for  routinely  monitoring 
bioburden  to  ensure  that  validated  and 
established  limits  are  not  exceeded  (e.g., 
frequency  of  analysis  and  methods^iised  in 
bioburden  screening).  The  methods  provided 
should  be  specific.  .^ 

3.  Identification.  Resistance,  and  Stability  of 
Biological  Indicators 

Information  and  data  concerning  the 
identification,  resistance  (D  and  Z  values), 
and  stability  of  biological  indicators  used  in 
the  biological  validation  of  the  cycle  should 
be  provided.  If  biological  indicators  are 
purchased  from  a  commercial  source,  it  may 
be  necessary  to  corroborate  the  microbial 
count  and  resistance,  and  provide 
performance  specifications. 

4.  The  Resistance  of  the  Biological  Indicator 
Relative  to  That  of  Bioburden 

Studies  characterizing  the  resistance  of  the 
biological  indicator  relative  to  that  of 


bioburden  may  be  necessary.  Resistance  in  or 
on  the  product  (i.e.,  in  the  product  solution, 
or  on  the  surface  of  container-closure  parts  or 
interfaces)  should  be  determined  as 
necessary.  If  spore  carriers  are  used  (e.g., 
spore  strips),  the  resistance  of  spores  on  the 
carrier  reUtive  to  that  of  directly  inoculated 
product  should  be  determined,  if  necessary. 

5.  Microbiological  Challenge  Studies 

Submit  microbiological  validation  studies 
that  demonstrate  the  efficacy  of  the  minimum 
cycle  to  provide  a  sterility  assurance  of  ia« 
or  better  to  the  product  under  the  most 
difficult  to  sterilize  conditions  (e.g.,  the  most 
difficult  to  sterilize  load  with  biological 
indicators  at  microbiological  master  sites  or 
in  master  product  or  both).  Use  of  a 
microbiological  master  product  or  site  should 
be  supported  by  scientific  data. 
Microbiological  master  sites  or  solutions  are 
those  sites  or  solutions  in  which  it  is  most 
difficult  to  kill  the  biological  indicator  under 
sterilization  cycles  that  stimulate  production 
conditions. 

D.  Microbiological  Monitoring  of  the 
Environment 

Section  211.160  (21  CFR  211.160)  requires, 
in  part,  the  establishment  of  scientifically 
sound  and  appropriate  specifications, 
standards,  sampling  plans,  and  test 
procedures  designed  to  ensure  that 
components,  drug  products  containers 
closures,  in-process  materials,  and  drug 
products  conform  to  appropriate  quality 
standards.  Therefore,  a  microbiological 
monitoring  program  for  production  areas 
along  with  a  bioburden  monitoring  program 
for  product  components  and  process  water 
should  be  established.  Process  water  includes 
autoclave  cooling  water.  Apphcants  should 
provide  information  concerning  this 
program.  Frequency,  methods  used,  action 
levels,  and  data  summaries  should  be 
included.  A  description  of  the  actions  taken 
when  specifications  are  exceeded  should  be 
provided. 

E.  Container-Closure  and  Package  Integrity 

An  applicant  should  provide  scientific 
validation  studies  (and  data)  in  support  of 
the  microbial  integrity  of  the  drug  packaging 
components.  The  following  types  of 
information  should  be  included: 

1.  Simulation  of  the  Stresses  From  Processing 

Experimental  designs  should  simulate  the 
stresses  of  the  sterilization  process,  handling, 
and  storage  of  the  drug  and  their  effects  on 
the  container-closure  system.  Physical, 
chemical,  and  microbiological  challenge 
studies  may  be  necessary. 

2.  Demonstrate  Integrity  Following  the 
Maximum  Exposure 

Container-closure  Integrity  should  be 
demonstrated  on  product  units  that  have 
been  exposed  to  the  maximum  sterilization 
cycle(s).  If  a  product  is  exposed  to  more  than 
one  process,  then  exposure  to  the  maximum 
cycle  of  all  processes  should  be  incorporated 
into  the  study  design. 

3.  Multiple  Barriers 

Each  barrier  that  separates  areas  of  the  drug 
product  claimed  to  be  sterile  should  be 
separately  evaluated  and  validated. 
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4.  Tne  Sensitivity  of  the  Test 

rbe  sensitivity  of  the  experimental  method 
Uied  for  container<losure  integrity  testing 
hould  be  specified  and  provided. 

5.  Integrity  Over  the  Product  Shelf  Life 

MlCTobial  integrity  of  the  container-closure 
system  should  be  demonstrated  over  the  shelf 
life  of  the  product.  (See  section  V.A.  of  this 
guideline.) 

F.  Bacterial  Endotoxins  Test  and  Method 

The  bacterial  endotoxins  test  used  for  the 
product  should  be  described.  The  description 
shoujd  include  qualification  of  the 
laboratory,  inhibition  and  enhancement 
testing  and  results,  determination  of 
noninhibitory  concentration  and  maximum 
valid  dilution.  For  further  information  soe 
the  agency  guideline  entitled  "Guideline  on 
Validation  of  the  Limulus  Amebocjie  Lysate 
Test  85  an  End-Product  Endotoxin  Test  for 
Human  and  Animal  Parenteral  Drugs, 
Biological  Products,  and  Medical  Devices." 

G.  Sterility  Testing  Methods  and  Release 
Criteria 

Starility  test  methods  should  be  described 
and  should  include  the  protocol  for  the 
selection  of  representative  units  during 
production.  When  test  methods  differ 
significantly  from  compendial  test  methods, 
a  demonstration  of  the  equivalency  to  the 
compendial  method  should  be  provided. 
Testing  performed  within  barrier  systems 
should  be  dsecribed,  and  information 
concerning  validation  of  the  barrier  system 
may  be  necessary. 

H.  Evidence  of  Formal.  Written  Procedures 

Section  211.113(b)  (21  CFR  211.113(b)) 
requires  that  appropriate  written  procedures, 
designed  to  prevent  microbiological 
contamination  of  drug  products  purporting  to 
be  sterile,  be  estabUsbed  and  followed.  Such 
procedures  are  required  to  include  validation 
of  any  sterilization  process.  Therefore, 
evidence  should  be  provided  that  there  are 
formal,  written  procedures  describing  the 
elements  listed  above  and  that  these 
procedures  are  followed.  Such  evidence  may 
consist  of  SOP'f,  listing  of  SOP's,  protocols, 
etc.,  submitted  as  part  of  these  elements. 

m.  Otber  Tenninal  Sterilization  Processes 

Although  the  information  above  (sections 
I.A.  through  LG.  of  this  guideline)  directly 
addresses  moist  heat  processes,  the  same 
type  of  information  would  pertain  to  other 
temiinal  sterilization  processes  used,  singly 
or  in  combination,  to  sterilize  a  drug  product 
The  types  of  information  outlined  are,  in 
general,  also  applicable  to  ethylene  oxide  and 
radiation  (gamma  and  electron  beam).  These 
other  processes  should  be  addrened  as  each 
applies  to  the  drug  product,  sterile  packaging 
and  ia-process  sterilization  of  components. 
Examples  of  such  information  might  include: 
Descriptions  of  loading  configurations; 
qualification  and  validation  of  master  load 
configurations;  determination  and  validation 
of  the  efficacy  of  the  minimum  cycle  to 
provide  sterility  assiirance  at  the  product 
master  sites;  requalification  of  the  cycle; 
provisions  for  resterilization;  specifications 
and  monitoring  program  for  product 
bioburden;  and  container-closure  Integrity. 


Specific  examples  are  provided  below  to 
demonstrate  the  application  of  these 
concepts  to  other  sterilization  processes. 
Additional  information  relating  to  the 
effects  of  sterilization  process  on  the 
chemical  and  physical  attributes  of  the  drug 
substance  or  drug  product  may  be  applicable 
in  the  chemistry,  manufacturing,  and 
controls  section  of  the  application. 

A.  Ethylene  Oxide 

1.  Description  of  the  Sterilizer 

The  sterilizer(s)  and  controlled  site(s)  for 
prehumidification  and  aeration  of  the 
product  load  .should  be  described. 

2.  Cycle  Parameters 

The  parameters  and  limits  for  all  phases  of 
the  cycle,  e.g.,  prehumidification,  gas 
concentration,  vacuum  and  gas  pressure 
cycles,  exposure  time  and  temperature, 
humidity,  degassing,  aeration,  and 
determination  of  residuals,  should  be 
specified.  Specific  procedures  used  to 
monitor  and  control  routine  production 
cycles  to  assure  that  performance  is  within 
validated  limits  should  be  provided. 

3.  Microbiological  Methods 

The  microbiological  methods  (growth 
medium.  Incubation  temp>ersture,  and  time 
interval)  for  cultivating  spores  from 
Inoculated  samples  during  validation 
exp>eriments  should  be  described,  as  well  as 
the  microbiological  methods  used  as  part  of 
routine  production  cycles. 

4.  Stability 

The  program  for  monitoring  the  stability  of 
packaging  and  the  integrity  of  the  container- 
closure  system  barrier  over  shelf  life  should 
be  described. 

B.  Radiation 

1.  The  Facility  and  the  Process 

The  radiation  facility  should  bo  identified. 
The  radiation  source,  method  of  expwsure 
(i.e.,  movement  through  the  irradiator),  and 
the  type  and  location  of  dosimeters  used  to 
monitor  routine  production  loads  should  be 
described.  If  the  low  dose  site  is  not  used  for 
routine  monitoring,  data  that  show  the  dose 
relationship  between  the  two  sites  should  be 
provided. 

2.  The  Eackaging  of  the  Product 

The  packaging  of  the  drug  product  within 
the  shipping  carton  and  within  the  carrier 
should  be  described. 

3.  Multiple-Dose  Mapping  Studies 

MuJtiple-dose  mapping  studies  for 
identification  of  low  and.high  dose  sites  and 
demonstration  of  uniformity  and 
reproducibility  of  the  process  should  be 
described. 

4.  Microbiological  Methods  and  Controls 

The  microbiological  methods  and  controls 
used  to  establish,  validate,  and  audit  the 
efficacy  of  the  cycle  should  be  described. 

5.  Monitoring  Stability 

The  program  for  monitoring  the  stability  of 
p>ackaging  and  the  Integrity  of  the  container- 


closvire  system  barrier  over  shelf  life  should 
be  described. 

rv.  Information  for  Aseptic  Fill 
Manufacturing  Processes  Which  Should  Be 
Included  in  Drug  Applications 

The  following  types  of  information  should 
be  submitted  in  support  of  sterility  assurance 
for  products  manufactured  by  aseptic 
processing. 

A.  Buildings  and  Facilities 

A  brief  description  of  the  manufacturing 
building  and  facilities  should  be  provided. 
The  following  information  should  be 
included: 

1.  Floor  Plan 

A  floor  plan  of  the  arees  holding  the 
aseptic  filling  facilities  including  preparation 
and  holding  areas,  filtering  and  filling  areas, 
and  gowning  rooms.  The  air  cleanliness  class 
of  each  area  should  be  identified  (eg.,  Class 
100,  Class  10,000,  Class  100,000).  Isolators  or 
barrier  systems  should  be  identified. 

2.  Location  of  equipment 

The  placement  of  all  critical  equipment, 
including,  but  not  limited  to  laminar  flow 
hoods,  autoclaves,  lyophilizcrs.  filling  heads, 
should  be  identified.  Equipment  within 
barrier  or  isolation  systems  should  be  noted. 

B.  Overall  Manufacturing  Operation 

The  overall  manufacturing  operation 
including,  for  example,  material  Oow,  filling, 
capping,  and  aseptic  assembly  should  be 
described.  The  normal  Qow  (movement]  of 
product  and  components  from  formulation  to 
finished  dosage  form  should  be  identified 
and  indicated  on  the  floor  plan  described 
above.  The  following  information  should  be 
considered  when  describing  the  overall 
manufacturing  operation: 

1.  Drug  Product  Solution  Filtration 

The  specific  bulk  drug  product  solution 
filtration  processes,  including  tandem  filter 
units,  prefilters,  and  bacterial  retentive  filters 
should  be  described.  A  summary  should  be 
provided  containing  information  and  data 
concerning  the  validation  of  the  retention  of 
microbes  and  competibility  of  the  filter  used 
for  the  specific  product.  Any  effects  of  the 
filter  on  the  product  formulation  should  be 
described  (e.g.,  adsc^tion  of  preservatives  or 
active  drug  substance,  or  extractables). 

2.  Specifications  Concerning  Holding  Periods 

Section  211.111  (21  CFR  211.111)  requires, 
in  part,  when  appropriate,  the  establishment 
of  time  limits  for  completing  each  phase  of 
production  to  ensure  the  quality  of  the  drug 
product.  Therefore,  specifications  concerning 
any  holding  periods  between  the 
compounding  of  the  bulk  drug  product  and 
its  filling  into  final  containers  should  be 
provided.  These  specifications  should 
include,  for  example,  holding  tanks,  times, 
temperatures,  conditions  of  storage,  etc. 
Procedures  used  to  protect  microbiological 
quality  of  the  bulk  drug  during  these  holding 
periods  should  be  Indicated.  Maintenance  of 
the  microbiological  quality  during  holding 
periods  may  need  vwificatioa 
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3.  Critical  Operations 

The  critical  eperations  that  expose  product 
or  product  contact  surfaces  to  the 
environment  (such  as  transfer  of  sterilized 
containers  or  closures  to  the  aseptic  filling 
areas)  should  be  described.  Any  barrier  or 
isolation  systems  should  be  described. 

C.  Sterilization  and  Depyrogenation  of 
Containers,  Qosures,  Equipment,  and 
Components 

The  sterilization  and  depyrogenation 
processes  used  for  containers,  closures, 
equipment,  compwnents,  and  barrier  systems 
should  be  described.  A  description  of  the 
validation  of  these  processes  should  be 
provided  including,  where  applicable,  heat 
distribution  and  penetration  sximmaries, 
biological  challenge  studies  (microbiological 
indicators  and  endotoxin)  and  routine 
monitoring  procedures.  Validation 
information  for  sterilization  processes  other 
than  moist  heat  should  also  be  included. 
Methods  and  daU  (including  controls) 
demonstrating  distribution  and  penetration 
of  ths  sterilant  and  microbiological  efficacy 
of  each  process  should  be  submitted.  The 
section  of  this  guideline  concerning  terminal 
sterilization  contains  guidance  that  may  be  of 
further  assistance. 

1.  Bulk  Drug  Solution  Components  That  are 
Sterilized  Separately 

If  the  bulk  drug  solution  is  aseptically 
formulated  from  components  that  are 
sterilized  separately,  information  and  data 
concerning  the  validation  of  each  of  these 
separate  sterilization  processes  should  be 
provided. 

2.  Sterilization  Information  in  the  Batch 
Records 

The  completed  batch  record  supplied  with 
the  chemistry,  manufactiu-ing,  and  controls 
section  of  the  application  should  identify  the 
validated  process(es)  to  be  used  for 
sterilization  or  depyrogenation  of  any 
container-closure  components.  This 
information  may  be  included  in  the  batch 
record  by  reference  to  the  validation  protocol 
or  SOP. 

D.  Procedures  and  Specifications  for  Media 
FUls 

The  procedures  and  specifications  used  for 
media  fills,  and  siunmaries  of  results  for 
validation  using  the  same  container-closure 
system  and  filling  process  that  is  to  be  used 
for  the  product  should  be  described.  The 
microbiological  testing  method(s)  used 
should  be  described.  Any  procedural 
differences  between  the  media  fill  and  the 
production  process  should  be  indicated.  A 
sunmiary  of  recent  media  fill  results, 
including  failures,  should  be  provided.  These 
data  should  be  obtained  using  the  same 
filling  line{s)  that  are  to  be  used  for  the  drug 
product.  The  following  are  recommended  to 
be  included  with  the  data  summary  for  each 
media  fill  run  described: 
1.  The  filling  room 

Identify  the  aseptic  filling  area  used  and 
relate  this  to  the  floor  plan  provided  in 
section  IV.A.l.  of  this  guideline. 


2.  Container-closure  type  and  size 

3.  Volimie  of  medium  used  in  each  container 

4.  Type  of  medium  used 

5.  Number  of  units  filled 

6.  Number  of  units  incubated 

7.  Number  of  units  positive 

8.  Incubation  parameters 
The  incubation  time  and  temperature  for 

each  group  of  units  incubated  and 
specifications  for  any  group  of  units 
subjected  to  two  (or  more)  difi^erent 
temperatures  should  be  specified. 

9.  Date  of  Each  Media  Fill 

10.  Simulations 
The  procedures  used  to  simulate  any  steps 

of  a  normal  production  fill  should  be 
described.  This  might  include,  for  example, 
slower  line  speed,  personnel  shift  changes, 
equipment  failure  and  repair,  mock 
lyophilization  and  substitution  of  vial 
headspace  gas. 

11.  Microbiological  Monitoring 
The  microbiological  monitoring  data 

obtained  during  the  media  fill  run  should  be 
provided  (see  section  IV.F.  of  this  guideline). 

12.  Process  Parameters 
The  parameters  used  for  production  filling 

and  for  media  fills  (e.g.,  line  speed,  fill 
volimie,  nimaber  of  containers  filled,  or 
duration  of  fill)  should  be  compared. 

E.  Actions  Concerning  Product  When  Media 
Fills  Fail 

The  disposition  of  product  made  before 
and  after  a  failed  media  fill  should  be 
described.  The  description  should  include 
details  of  investigations,  reviews,  and  how 
decisions  are  made  to  reject  or  release 
product 

F.  Microbiological  monitoring  of  the 
environment 

The  microbiological  monitoring  program 
used  during  routine  production  and  media 
fills  should  be  described.  The  frequency  of 
monitoring,  type  of  monitoring,  sites 
monitored,  alert  and  action  level    ^^.  . 
specifications,  and  precise  descriptions  of  the 
actions  taken  when  specifications  are 
exceeded  should  be  included. 
1.  Microbiological  Methods 

The  microbiological  materials  and  methods 
used  in  the  environmental  monitoring 
program  should  be  described.  Methods  may 
include  sample  collection,  transport, 
neutralization  of  sanitizers,  incubation,  and 
calculation  of  results.  The  following  are 
sources  of  microbial  contamination  and  their 
monitoring  should  be  addressed,  including 
specifications. 


a.  Airborne  microorganisms 

b.  Microorganisms  on  inanimate  surfaces 

c.  Microorganisms  on  personnel 

e.  Water  systems 

f.  Product  component  bioburden 

2.  Yeasts.  Molds,  and  Anaerobic 
Microorganisms 

A  description  of  periodic  or  routine 
monitoring  methods  used  for  yeasts,  molds, 
and  anaerobes  should  be  provided. 

3.  Exceeded  Limits 
A  description  of  the  actions  taken  when 

specifications  are  exceeded  should  be 
provided. 

G.  Container-Oosure  and  Package  Integrity 

The  methods  and  results  demonstrating  the 
integrity  of  microbiological  barrier  of  the 
container-closure  system  should  be 
summarized.  This  should  include  testing  for 
initial  validation.  Also  the  procedures  used 
for  the  stability  protocol  should  be  described. 
For  initial  validation  of  microbiological 
integrity  of  container-closure  systems, 
product  sterility  testing  is  not  normally 
considered  sufficient.  The  sensitivity  of  the 
experimental  method  used  for  container- 
closure  integrity  testing  should  be  specified 
and  provided  in  the  document. 

H.  Sterility  Testing  Methods  and  Release 
Criteria 

Sterility  test  methods  should  be  described 
and  should  include  the  protocol  for  the 
selection  of  representative  units  during 
production.  When  test  methods  differ 
significantly  from  compendial  test  methods, 
a  demonstration  of  the  equivalency  to  the 
compendial  method  should  be  provided. 
Testing  performed  within  barrier  systems 
should  be  discussed,  and  information 
concerning  validation  of  the  barrier  system 
may  be  necessary. 

/.  Bacterial  Endotoxins  Test  and  Method 
The  bacterial  endotoxins  test  used  for  the 
.   product,  if  applicable.  This  description 
should  include  qualification  of  the 
laboratory,  inhibition  and  enhancement 
testing  and  results,  determination  of 
noninhibitory  concentration  and  maximum 
valid  dilution.  For  further  information  see 
the  agency  guideline  entitled  "Guideline  on 
Validation  of  the  Limulus  Amebocyte  Lysate 
Test  as  an  End-Product  Endotoxin  Test  for 
Human  and  Animal  Parenteral  Drugs, 
Biological  Products,  and  Medical  Devices." 

/.  Evidence  of  Formal  Written  Procedures 

Evidence  should  be  provided  that  there  are 
formal,  written  procedures  describing  the 
above  elements  and  that  these  procedures  are 
followed.  Such  evidence  may  consist  of 
SOP'S,  or  a  listing  of  SOP's  or  protocols 
submitted  as  part  of  the  elements  listed 
above. 

V.  Maintenance  of  Microbiological  Control 
and  Quality:  Stability  Considerations 

A.  Container-Closure  Integrity 

The  ability  of  the  container-closure  system 
to  maintain  the  integrity  of  its  microbial 
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barrier,  and,  hence,  the  sterility  of  a  drug 
product  throughout  its  shelf  life,  should  be 
demonstrated.  Reference  is  made  to  sections 
n.E.  and  rV.G.  of  this  guideline.  As 
previously  stated,  sterility  testing  at  the 
initial  time  point  is  not  considered  sufficient 
to  demonstrate  the  microbial  integrity  of  a 
container-closure  system.  Documentation  of 
the  sensitivity  of  the  container-closure 
integrity  test  should  be  provided. 

B.  Preservative  Effectiveness 

The  efficacy  of  preservative  systems  to 
control  bacteria  and  fungi  inadvertently 
introduced  during  drug  product  use  should 
be  demonstrated  at  the  minimum 
concentration  specified  for  drug  product 
release  or  at  the  minimum  concentration 
specified  for  the  end  of  the  expiration  dating 
period,  whichever  is  less.  Since  the  efficacy 
of  preservative  systems  is  judged  by  their 
effect  on  microorganisms,  microbial 
challenge  assays  should  be  performed.  The 
United  States  Pharmacopeia  (USP)  provides 
a  microbial  challenge  assay  under  the  title 
"Antimicrobial  Preservatives — 
Effectiveness."  For  purposes  of  the  stability 
protocol,  the  first  three  production  lots 
should  be  tested  with  a  microbial  challenge 
assay  at  the  begiiming  and  end  of  the  stability 
period.  Chemical  assays  to  monitor  the 
concentration  of  preservatives  should  be 
performed  at  all  test  intervals.  For 
subsequent  lots  placed  on  stability,  chemical 
assays  may  be  adequate  to  demonstrate  the 
presence  of  specified  concentrations  of 
preservatives,  and  such  testing  should  be 
carried  out  according  to  the  approved 
stability  study  protocol. 

C.  Pyrogen  or  Endotoxin  Testing 

For  drug  products  purporting  to  be  pyrogen 
free,  it  is  recommended  that  pyrogen  or 
endotoxin  tests  should  be  carried  out  at  the 
beginning  and  end  of  the  stability  period  as 
part  of  the  approved  stability  study  protocol. 

VI,  Additional  Information 

Further  information  concerning  content 
and  format  of  drug  applications  is  available 
in  the  form  of  giiidelines  and  other 
publications.  The  following  documents 
contain  information  related  to  the  topics 
discussed  in  this  guideline: 

"Guideline  for  Submitting  Documentation 
for  the  Stability  of  Human  Drugs  and 
Biologies"  (CDER). 

"Guideline  on  Validation  of  the  Limulus 
Amebocyte  Lysate  Test  as  an  End-Product 
Endotoxin  Test  for  Human  and  Animal 
Parenteral  Drugs,  Biological  Products,  and 
Medical  Devices"  (CDER,  CVM,  CBER,  and 
CDRH). 

"Guideline  on  Sterile  Drug  Products 
Produced  by  Aseptic  Processing"  (CDER). 

"Drug  Stability  Guideline"  (CVM). 

Dated:  November  30, 1993. 
Michael  R.  Taylor. 

Deputy  Commissioner  for  Policy. 

[FR  Doc.  93-29646  Filed  12-2-93;  8:45  am) 
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IPoekH  No.  93N-0072] 

Form  for  Reporting  Serious  Adverse 
Events  and  Product  Problems  With 
Human  Drug  and  Biological  Products 
and  Medical  Devices;  Extension  of 
Deadline  for  Required  Use  by  Drug 
Manufacturers 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  extending  the 
deadline  for  mandatory  use  of  FDA 
Form  3  500 A  by  drug  manufacturers  for 
adverse  event  reporting  required  by 
FDA  regulations  imtil  a  final  rule  is 
issued  in  the  Federal  Register  by  FDA 
which  will  amend  the  current 
regulations  and  require  the  use  of  new 
Form  3500A. 

DATES:  The  use  of  FDA  Form  3500A  will 
not  be  required  by  drug  manufacturers 
imtil  FDA  issues  in  the  Federal  Register 
a  final  rule  modifying  the  existing 
adverse  drug  experience  regulation  to 
require  the  use  of  FDA  Form  3500A  in 
place  of  FDA  Form  1639.  The  use  of 
FDA  Form  3500A  will  not  be  required 
by  biologies  manufacturers,  user 
facilities  (for  device  reporting),  device 
distributors,  and  device  manufacturers 
until  finalization  of  the  respective 
adverse  event  reporting  regulations. 
However,  all  manufacturers,  distributors 
and  device  user  facilities  are  encouraged 
to  begin  using  FDA  Form  3500A 
immediately. 

ADDRESSEES:  Ten  copies  or  fewer  of 
FDA  Form  3500A  and  a  copy  of  the 
instructions  for  completing  the  form  are 
available  by  contacting  the  following 
offices; 
For  drug  manufacturers;  Division  of 
Epidemiology  and  Surveillance 
(HFD-730),  Center  for  Drug 
Evaluation  and  Research,  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857.  A 
guideline  for  postmarketing 
reptJrting  of  adverse  drug 
experiences  is  available  from  the 
CDER  Executive  Secretariat  Staff 
(HFD-8),  Center  for  Drug 
Evaluation  and  Research,  7500 
Standish  PI.,  Rockville,  MD  20855; 
For  biologic  licensees:  Adverse 
Experience  Branch  {HFM-220), 
Center  for  Biologies  Evaluation  and 
Reseanii,  Food  and  Drug 
Administration,  1401  Rockville 
Pike,  Rockville.  MD  20852-1448; 
and 
For  user  facilities,  distributors  and 
device  manufactuurers;  Division  of 
Small  Manufacttirers  Assistance 
(HFZ-220).  Center  for  Devices  and 


Radiological  Health,  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville.  MD  20857.  The  device 
coding  manual  for  use  with  Form 
FDA  3  500 A  may  also  be  obtained 
from  this  address. 
Bulk  copies  of  FDA  Form  3500A  may 
be  obtained  by  writing  to  the 
Consolidated  Forms  and  Publications 
Distribution  Center,  3222  Hubbard  Rd., 
Landover,  MD  20785. 

Manufacturers,  distributors,  and 
device  user-facilities,  may  use  an  FDA 
approved  computer-generated  facsimilp 
of  FDA  Form  3500A.  A  facsimile  may  be 
submitted  for  FDA  review  and  written 
approval  to  MedWatch  (HF-2),  Office  of 
the  Commissioner,  FdA,  5600  Fishers 
Lane,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dianne  L.  Kennedy,  Office  of  the 
Commissioner  (HF-2),  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville.  MD  20857.  301-443-0117. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  June  3,  1993  (58  FR 
31596).  FDA  aimounced  the  availability 
of  a  new  form  for  reporting  adverse 
event  and  product  problems  with 
human  drug  products,  biologic 
products,  medical  devices  (including  in 
vitro  diagnostics),  special  nutritional 
products  (dietary  supplements,  medical 
foods,  infant  formulas),  and  other 
products  regulated  by  FDA.  There  are 
two  versions  of  the  form.  One  version 
(FDA  Form  3500)  is  for  use  by  health 
professionals  for  voluntary  adverse 
event  and  product  problem  reporting; 
the  other  version  (FDA  Form  3  500 A)  is 
intended  for  use  by  manufacturers, 
distributors,  and  device  user  facilities 
for  mandatory  reporting  as  required  by 
applicable  statute  or  FDA  regulation. 
The  volimtary  version  of  the  form 
(FDA  Form  3500)  was  effective  June  3, 
1993,  while  the  mandatory  version 
(FDA  Form  3500A)  was  to  have  been 
required  for  use  by  drug  manufacturers 
on  November  30, 1993,  and  upon 
finalization  of  the  respective  adverse 
event  reporting  regulations  for  biologic 
and  device  manufacturers  and 
distributors  and  for  device  user 
facilities.  User  facilities,  distributors, 
and  all  manufacturers  were  encouraged 
to  begin  using  FDA  Form  3500A 
immediately. 

The  use  of  FDA  Form  3  500  A  will  be 
required  for  all  mandatory  reporting 
when  FDA  has  finalized  the  respective 
adverse  event  reporting  regulations. 
FDA  is  preparing  to  issue  a  final  rule  for 
adverse  experience  reporting  for 
licensed  biological  products  (see 
proposed  regulation  44  FR  24233,  April 
24, 1979)  along  with  a  proposal  to 
amend  the  adverse  drug  and  biological 
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£cpehence  reporting  regxilations  that 
will  require,  among  otbio'  things,  that 
FDA  Farn>>35CX)A  be  iised  in  place  of 
FDA  Form  1639. 

In  addltian,  FDiA  is  also  preparing  a 
final  rule  on  medical  device  user 
facility,  distributor,  and  manufacturer 
reporting.  (See  proposed  regulation  56 
FR  60024,  Novembo-  26,  1991.)  This 
final  rule  will  also  reqiiire  the  use  of 
FDA  Form  3500A  far  all  mandatary 
medical  device  reporting.  These  final 
rules  will  provide  consistency  with  the 
provisioDS  of  FDA  Fona  3500A. 
However,  the  agency  encouraged 
manufacturers,  distributors,  and  user- 
focilities  to  begin  using  FDA  Form 
35O0A  as  soon  as  possible. 

Adverse  events  associated  with 
vaccines  should  continue  to  be  reported 
on  a  Vaccine  Adverse  Event  Reporting 
System  Form  and  not  on  FDA  Form 
3500A. 

Dated:  November  26, 1993. 
David  A.  Kassler, 
Commissioner  of  Food  and  Drugs. 
IFR  Doc.  93-29540  Filed  11-30-93;  8:53  am) 
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DEPARTWIBfr  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  ttte  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  Na  ^4-93-1917;  FR-3350-N-60] 

Federal  Property  Suitable  as  Facilities 
to  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 
ACTION:  Notice. 

summary:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
EFFECTIVE  DATE:  December  3, 1993. 
ADDRESS:  For  further  information, 
contact  Mark  Johnston,  Department  of 
Housing  and  Urban  Development,  Room 
7262. 451  Seventh  Street  SW. 
Washington,  DC  20410;  telephone  (202) 
708-4300;  TDD  nimiber  for  the  hearing- 
and  speech-impaired  (202)  70&-2565. 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  Title  V 
information  line  at  1-800-927-7588. 
SUf>f>LEMENTARY  INFORMATION:  In 
accordance  with  the  December  12, 1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administixition, 
No.  88-2503-OG  (DD.C),  HUD 
publishes  a  Notice,  on  a  weekly  basis. 


identifying  unutilired,  underutiliaed, 
excess  and  surplus  Federal  buildings 
and  real  property  ^t  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  Notice  is  for  the 
purpose  of  announcing  that  no 
adchtional  properties  have  been 
determined  suitable  or  unsuitable  this 
week. 

Dated:  November  26, 1993. 
Mark  C  Gordon, 

Deputy  Assistant  Secretary  for  Operatioas/ 
ChiefofStqff. 

[FR  Doc.  93-29318  Filed  12-2-93;  8:45  am) 
I  Codi  42i*-a»-F 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
INV-01 0-4191-031 

Rnal  Environmentai  Impact  Statement 
and  Record  of  Decision 

AGENCr.  Bureau  of  Land  Managonent. 

Interior. 

ACTKM:  Notice  of  availability;  final 

environmental  impact  statement  and 

record  of  dedsion  for  Newmont  Gold 

Company's  South  Operations  Area 

Project. 

SUMMARY:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969.  notice  is  hereby  given  that 
the  Bureau  of  Land  Management.  U.S. 
Department  of  the  Interior  has  prepared, 
by  a  third  party  contractor,  a  Final 
Environmental  Impact  Statement  (FEIS) 
on  Newmont  Gold  Company's  South 
Operations  Area  Project  in  Northeastern 
Nevada,  and  has  made  copies  of  the 
document  available  for  public  review. 
Also  avaikbie  is  the  FEIS's  associated 
Record  of  Decision  (ROD)  approving  the 
findings  of  the  EIS  on  Newmont's 
amended  Finn  of  Operations. 

As  provided  in  C£Q  regulation  40 
CFR  1506.10(b)(2),  an  exception  to  the 
required  thirty  day  delay  between  the 
release  of  the  FEIS  and  its  assi^iated 
ROD  has  been  granted.  Therefore,  the 
ROD  is  being  released  simultaneously 
with  the  FEIS. 

DATES:  Written  comments  on  the  FEIS 
will  be  accepted  until  close  of  business 
on  January  3. 1994.  No  pubUc  meetings 
are  scheduled. 

AOORESSES:  A  copy  of  the  FEIS  and  ROD 
can  be  obtained  from:  Bureau  of  Land 
Management,  Elko  District  Office,  Attn: 
David  Vandenberg,  EIS  Coordinator, 
P.O.  Box  831,  Elko,  NV  89803. 

The  FEIS  and  ROD  are  available  for 
inspection  at  the  following  locations; 
BLM  State  Office  (Reno).  Carson  Qty, 
Ely,  and  Elko  Coimty  Libraries,  and  the 


University  of  Nevada  libraries  in  Reno 

and  Las  Vegas. 

FOR  FURTXER  INFORMATION  CONTACT: 

For  additional  information,  write  to  the 
above  address  or  call  David  Vandenberg 
at  (702)  753-0200. 

Dated:  November  23, 1993. 
Billy  R.  Templetea. 
State  Director,  Nevada. 
[FR  Doc.  93-29489  Filed  12-2-93;  8:45  am) 

BIUJNC  COOC  43tO-NC-ai 

[NM-940-41 10-03;  NMNM  63804] 

Proposed  Reinstatement  of  Terminated 
Oil  and  Gas  Lease;  New  Mexico 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  Under  the  provisions  of 
Public  Law  97-451.  a  petition  for 
reinstatement  of  Oil  and  Gas  Lease 
NMNM  63804,  Sandoval  County,  New 
Mexico,  was  timely  filed  and  was 
accompanied  by  all  required  rentals  end 
royalties  accruing  from  September  1, 
1993,  the  date  of  termination.  No  valid 
lease  has  been  issued  affecting  the  land. 
The  lessee  has  agreed  to  new  lease  terms 
for  rentals  and  royalties  at  rates  of  $5.00 
per  acre,  or  fraction  thereof,  and  16V3 
percent,  respectively.  Payment  of  a 
$500.00  administrative  fee  has  been 
made.  Having  met  all  the  requirements 
for  reinstatement  of  the  lease  as  set  in 
Section  31  (d)  and  (e)  of  the  Mineral 
Leasing  Act  of  1920,  as  amended  (30 
use  188  (d)  and  (e)),  the  Bureau  of 
Land  Management  is  proposing  to 
reinstate  the  lease  effective  September  1, 
1993,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  dted 
above,  and  the  reimbursement  for  cost 
of  publication  of  this  Notice. 
FOR  FURTHER  INFORMATION  CONTACT: 

Martha  A.  Rivera.  BLM.  New  Mexico 
state  Office,  (505)  438-7584. 

Dated:  November  24, 1993. 
Ida  T.  Viarreal, 

Acting  Chief.  Adjudication  Section. 

[FR  Doc  93-295&5  Filed  12-2-93;  8:45  ami 
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INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Oockat  No.  32391] 

Wallkill  Valley  Railroad,  Inc.— 
Operation  Exemptiorv— Acquisition  and 
Operation— John  E.  Rahl 

Wallkill  Valley  Railroad,  Inc. 
(Wallkill),  a  noncarrier,  has  filed  a    - 
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notice  of  exemption  to  operate  a  400- 
foot  segment  of  rail  Une  between 
milepost  0.40  and  milepost  0.40-t-400  at 
Kingston,  NY.  The  segment  is  part  of  the 
10.94-mile  Wallkill  Branch  between 
milepost  0.40  at  Kingston  and  milepost 
11.34  at  New  Paltz,  NY,  that 
Consolidated  Rail  Corporation  (Conrail) 
was  authorized  to  abandon  in  Docket 
No.  AB-167  (Sub-No.  59N), 
Consolidated  Rail  Corporation — 
Abandonment  Between  Kingston  and 
New  Paltz,  NY  (not  printed),  served 
January  6, 1982.  In  1986.  Wallkill's 
president,  John  E.  Rahl,  acquired  the 
line  from  Conrail.  Mr.  Rahl  now 
proposes  to  lease  the  entire  10.94-mile 
line  to  Wallkill.  This  notice  is  limited  to 
Wallkill's  proposed  operation  of  the 
400-foot  segment. 

Wallkill  previously  filed  a  notice  of 
exemption  to  operate  the  entire  line. 
That  notice  was  rejected  in  Finance 
Docket  No.  31909.  Wallkill  Valley 
Railroad  Company— Between  Kingston 
and  New  Paltz.  NY  (not  printed),  served 
December  28, 1992,  because  of 
environmental  concerns  about  the  line 
which  had  not  been  operated  for  more 
that  10  years  and  needed  to  be  rebuilt. 
On  January  7, 1993.  Wallkill  filed  a 
petition  in  Finance  Docket  No.  32230, 
Wallkill  Valley  Railroad  Company — 
Petition  for  Exemption  of  Construction 
and  Operation,  to  exempt  its 
construction  and  operation  of  the  line. 
The  Commission's  Section  of  Energy 
and  Environment  (SE?)  is  conducting  an 
environmental  analysis  of  the  proposed 
reconstruction  and  operation  of  the 
remainder  of  the  Wallkill  Branch.  SEE 
will  shortly  issue  a  separate 
environmental  document  analyzing 
Wallkill's  proposed  operation  of  the 
400-foot  segment  at  Kingston. 

Any  comments  on  Wallkill's  proposed 
operation  must  be  filed  with  the 
Commission  and  served  on:  Louis  E. 
Gitomer,  Suite  210,  919  18th  Street, 
NW,  Washington,  DC  20006. 

TTiis  notice  is  filed  imder  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C  10505(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

Interested  persons  may  obtain  a  copy 
of  the  SEE'S  analysis  of  Wallkill's 
proposed  operation  at  Kingston  by 
VkTiting  to  SEE  (room  3219,  Interstate 
Commerce  Commission,  Washington, 
DC  20423)  or  by  calling  Elaine  Kaiser, 
Chief  of  SEE  at  (202)  927-6248. 
Comments  on  environmental  matters 
must  be  filed  within  15  days  after  the 
document  is  available  to  the  public. 


Environmental  conditions  will  be 
imposed,  where  appropriate,  in  a 
subsequent  decision. 

Decided:  November  24, 1993. 

By  the  Commission,  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 
Sidney  L.  Strickland,  Jr.. 
Secretary. 

[FR  Doc.  93-29751  Filed  12-2-93;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 
Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(0MB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  pubUshed.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
follovdng  information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection; 

(3)  How  often  the  form  must  be  filled 
out  or  the  information  is  collected; 

(4)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(6)  An  estimate  of  the  total  pubhc 
burden  (in  hours)  associated  with  the 
collection;  and, 

(7)  An  indication  as  to  whether 
Section  3504(h)  of  PubUc  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-^340  AND  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Lewis 
Arnold,  on  (202)  514-4305.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,.you  should  notify 
the  OMB  reviewer  AND  the  DOJ 
Clearance  Officbr  or  your  intent  as  soon 
as  possible.  Written  comments  regarding 
the  burden  estimate  or  any  other  aspect 
of  the  collection  may  be  submitted  to 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  DC  20503,  AM?  to 
Mr.  Levns  Arnold,  DOJ  Clearance 
Officer.  SPS/JMD/5031  CAB, 


Department  of  Justice,  Washington.  DC 
20530. 

New  Collection 

(1)  Petition  by  Entrepreneur  to  Remove 
the  Conditions 

(2)  1-629.  Immigration  and 
Naturalization  Service 

(3)  On  occasion 

(4)  Individuals  or  households.  This  form 
is  for  a  conditional  resident  alien 
entrepreneur  who  obtained  such 
status  through  a  quaUfying  investment 
to  apply  to  remove  the  conditions  on 
his/her  residence. 

(5)  200  annual  respondents  at  1.08 
hours  per  response 

(6)  216  annual  Burden  hours 

(7)  Not  apphcable  under  Section 
3504(h) 

Extension  of  the  Expiration  Date  of  a 
Currently  Approved  Collection  Without 
any  Change  in  the  Substance  or  in  the 
Method  of  Collection 

(1)  Application— Dedicated  Commuter 
Lane  Program 

(2)  1-823  through  I-823A  and  I-823B. 
Immigration  and  Naturalization 
Service 

(3)  Annually 

(4)  Individuals  or  households.  At  land 
border  ports  of  entry  participating  in 
the  dedicated  commuter  lane 
program,  this  form  will  be  used  by 
frequent  crossers  to  voluntarily  apply 
for  permission  to  use  the  dedicated 
commuter  lane 

(5)  200,000  annual  respondents  at  .664 
hours  per  response 

(6)  132,800  annual  burden  hours 

(7)  Not  applicable  under  Section 
3504(h) 

(1)  Application  Booklets — Attorney 
General's  Honor  Program,  Summer 
Law  Intern  Program,  Law  Student 
Program 

(2)  None.  Office  of  Attorney  Personnel 
Management 

(3)  On  occasion 

(4)  Individuals  or  households.  The 
apphcation  booklets  describe  the 
three  programs  and  solicit 
information  from  applicants  which 
aids  in  the  interviewing  and  hiring 
procedures. 

(5)  6.700  annual  respondents  at  1.0  hour 
per  response 

(6)  6.700  annual  burden  hours 

(7)  Not  apphcable  imder  Section 
3504(h) 

Public  comment  on  these  items  is 
encouraged. 

Dated:  November  29, 1993. 

Lewis  Arnold, 

Department  Qearance  Officer,  Department  of 
Justice. 

[FR  Doc  93-29555  Filed  12-2-93;  8:45  amj 
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DniQ  Hifofcwnent  Adminlstiatlofi 
[Dockat  No.  93-19] 

William  E.  Brown,  O.O.;  Grant  of 
Rastrfcted  Registration 

On  November  24. 1992.  the  Deputy 
Assistant  Administntor,  Office  oif 

Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  William  E.  Brown, 
DO.  (Respondent),  of  Oklahoma  City, 
Oklahoma,  proposing  to  deny  his 
application  for  registration  as  a 
practitioner  in  Schedules  IH  through  V, 
on  grounds  that  his  registration  would 
be  inconsistent  with  the  public  interest, 
as  set  forth  in  21  U.S.C.  823(f).  The  DEA 
based  its  proposed  denial  on  grounds 
that  the  Respondent's  previous 
application  for  registration  was  denied 
in  April  1990,  on  findings  by  the  Acting 
Administiator  that  the  Respondent's 
application  was  not  in  the  public 
interest,  and  that  there  had  been 
insufficient  evidence  to  show  that  the 
Respondent  had  been  rehabilitated  and 
would  not  succumb  to  the  pressures  of 
abusing  controlled  substances  in  the 
future;  and  that  the  Respondent  failed  to 
show  that  his  efforts  at  rehabilitation 
were  successful,  nor  demonstrate  that 
he  had  attended  courses  on  the  proper 
handling  of  controlled  substances. 

Respondent,  through  counsel,  filed  a 
request  for  hearing  on  the  issues  raised 
by  the  Order  to  Show  Cause,  and  the 
matter  was  docketed  before 
Administrative  Law  Judge  Paul  A. 
Tenney.  Following  prehearing 
proceclures,  a  hearing  was  held  in 
Oklahoma  Qty  on  May  18, 1993.  On 
August  2, 1993,  in  his  findings  of  fact, 
conclusions  of  law,  and  recommended 
ruling,  the  administrative  law  judge 
recommended  that  the  Respondent's 
application  for  a  DEA  Certificate  of 
Registration  be  approved  subject  to 
restrictions  consistent  with  those 
limitations  imposed  upon  him  by  the 
Oklahoma  State  Board  of  Osteopathic 
Examiners  (Board). 

No  exceptions  were  filed  to  Judge 
Tenney's  opinion,  and  on  September  2, 
1993,  the  administrative  law  judge 
transmitted  the  record  to  the 
Administrator.  The  Administrator  has 
carefully  considered  the  entire  record  in 
this  matter  and.  pursuant  to  21  CFR 
1316.67,  hereby  issues  his  final  order  in 
this  matter  based  upon  findings  of  fact 
and  conclusions  of  law  as  hereinafter  set 
forth. 

As  a  threshold  matter,  the 
administrative  law  judge  found  that  the 
parties  agreed  to  accept  the  facts  found 
in  the  final  order  of  the  Acting 
Administrator  denying  Respondent's 
previous  application  for  registration.  55 


FR  17832  (April  27. 1990).  as  facts  in 
this  proceeding.  In  October  1984,  the 
Respondent  was  convicted  of  fifteen 

felony  counts  involving  the  receipt  of 
controlled  substances  by  fraud.  The 
State  of  Oklahoma  sentenced  the 
Respondent  to  five  years  imprisonment, 
all  but  ninety  days  suspended.  As  a 
result  of  this  conviction  the 
Respondent's  osteopathic  license  was 
revoked  and  his  controlled  substances 
privileges  suspended.  In  September 

1986,  the  Respondent's  probation  was 
revoked  based  upon  a  violation  of  being 
intoxicated  in  the  workplace,  and  he 
was  sentenced  to  one  year 
imprisonment.  Subsequently,  in  June 

1987,  the  Respondent's  osteopathic 
Ucense  was  reinstated.  The  Respondent 
holds  a  current  Oklahoma  State 
osteopathic  Ucense  and  is  authorized 
under  State  law  to  handle  Schedule  III 
through  V  controlled  substances,  with 
certain  Uniitations,  including  that  the 
Respondent  utilize  triplicate  serially 
numbered  prescriptions;  accept  no 
samples;  not  dispense  any  scheduled 
drugs  from  his  office;  and  submit  copies 
of  said  prescriptions  monthly  to  the 
Board.  The  Board  further  recommended 
that  the  Respondent  submit  monthly 
documentation  of  his  attendance  at 
Alcoholics  Anonymous.  The  Board  also 
recommended  that  the  DEA  approve  the 
Respondent  to  dispense  Schedules  m 
tlirough  V  controlled  substances 
consistent  with  the  restrictions  placed 
upon  his  State  authorization. 

The  Respondent  filed  an  application 
for  DEA  registration  in  January  1989.  In 
February  1990,  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  issued  on  Order  to  Show  Cause 
to  the  Respondent  proposing  to  deny  his 
application  on  groimds  that  his 
registration  would  be  inconsistent  with 
the  pubhc  interest  The  Respondent 
waived  his  right  to  a  hearing  and 
submitted  a  one-page  handwritten 
statement  on  his  own  behalf.  The  Acting 
Administrator  denied  the  application, 
basing  his  decision  solely  upon  the  - 
evidence  contained  in  the  investigative 
file  and  Respondent's  written  s««tement, 
in  which  the  Respondent  outlined  his 
attendance  at  •  drug  treatment  program. 
Alcoholics  Anonymous  meetings,  and 
an  impaired  physician  support  group,  as 
well  as  his  submission  to  periodic  drug 
screening.  No  other  evidence  was 
submitted.  In  his  final  order,  the  Acting 
Administrator  commended  the 
Respondent  for  his  recent  efforts  toward 
rehabilitation,  but  found  that  there  was 
insufficient  evidence  to  show  that  the 
Respondent  had  been  rehabilitated,  and 
to  ensure  that  he  would  not  succiunb  to 
the  pressures  of  abusing  controlled 


substances  in  the  future.  The  Acting 
Administrator  suggested  that  the 
Respondent  "will  need  to  demonstrate 
that  he  has  attended  courses  on  the 
proper  handling  of  controlled 
substances  before  again  applying  for 
registration^" 

The  administrative  law  judge  found 
that  Respondent  filed  a  second 
application  for  registration  in  October 
1990.  The  Oklahoma  Qty  DEA  office 
initiated  an  investigation  to  determine 
whether  the  application  should  be 
granted.  A  DEA  Investigator  testified 
that  Respondent  represented  that  he  had 
receivea  a  recommendation  from  the 
Oklahoma  Board,  but  the  Investigator 
was  unable  to  obtain  the  Board  Order. 
Consequently,  the  DEA  determined  that 
there  was  insufficient  evidence  to  show 
that  Respondent  had  gained  the 
appropriate  education  and 
rehabili!.ation,  and  referred  the  matter  to 
DEA  Headquarters  for  initiation  of 
administrative  proceedings.  In  August 
1992,  Investigators  again  contacted  the 
Respondent  to  determine  if  he  had 
received  any  training  since  his 
reapplication.  Later  that  month,  the 
Respondent  submitted  documentation 
of  education,  training  and  rehabilitation 
to  the  local  DEA  office,  including  the 
State  Board's  recommendation, 
certificates  evidencing  continuing 
medical  education  courses,  letters  from 
physicians  regarding  the  Respondent's 
drug  status  and  sobriety,  and  drug 
screening  laboratory  results.  Although 
many  of  these  documents  were  available 
before  the  previous  final  order,  the 
Respondent  had  not  submitted  them  to 
the  Administrator  for  consideration. 

The  administrative  law  judge  found 
that  the  Respondent  demonstrated  that 
he  has  attended  coxirses  on  the  proper 
handling  of  controlled  substances;  that 
the  Respondent's  testimony  and 
character  evidence  indicated  that 
Respondent  has  been  rehabilitated  ar>d 
he  will  likely  not  succumb  to  the 
pressures  of  abusing  controlled 
substances  in  the  future;  and  that  the 
Respondent  has  demonstrated  a 
legitimate  professional  need  for  a  DEA 
registration  limited  to  Schedules  HI 
through  V. 

The  Administrator  may  deny  an 
application  for  registration  if  he 
determines  that  such  registration  would 
be  inconsistent  with  the  public  interest. 
Pursuant  to  21  U.S.C.  823(f),  "(iln 
determining  the  public  Interest,  the 
following  factors  will  be  considered: 

(1)  The  recommendaticH]  of  the 
appropriate  State  licensing  board  or 
disciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 


(3)  The  applicant's  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufactvu^.  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  State, 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  pubhc  health  or  safety." 

It  is  well  established  that  these  factors 
are  to  be  considered  in  the  disjunctive, 
i.e.,  the  Administrator  may  properly  rely 
on  any  one  or  a  combination  of  factors, 
and  give  each  factor  the  weight  he 
deems  appropriate.  Henry  f.  Schwarz, 
Jr.,  MD.,  Docket  No.  88-42,  54  FR  16422 
(1989). 

The  Government  argued  that  all  five 
factors  are  relevant  to  this  proceeding. 
The  administrative  law  judge  formd  that 
as  to  factor  (1),  the  Oklahoma  Board  has 
restored  the  Respondent's  license  and 
his  Schedule  in  through  V  controlled 
substance  privileges.  As  to  factors  (2) 
through  (5),  the  Government  argued  that 
the  Respondent  acted  in  a  manner 
inconsistent  with  the  pubUc  interest  as 
he  prescribed  Schedule  II  substances 
under  fictitious  names  for  use  by 
himself  and  his  former  wife;  in  1978,  he 
reported  350,000  dosage  imits  of  a 
Schedule  IV  controlled  substance  as 
stolen  from  his  place  of  business;  during 
the  period  1977  through  1981.  the 
Respondent  was  listed  by  DEA  as  an 
"excessive  purchaser"  of  controlled 
substances;  and  in  February  1983,  he 
issued  prescriptions  for  controlled 
substances  while  unregistered.  Further, 
the  Government  argiies  that  the 
Respondent  was  convicted  in  1984,  of 
felonies  involving  controlled 
substances;  and  in  1986,  the 
Respondent's  probation  was  revoked 
due  to  intoxication  in  the  workplace. 
The  administrative  law  judge  found 
that  the  Government  has  made  a  prima 
facie  case  under  21  U.S.C.  823(f).  Judge 
Tenney  further  fornid  however,  that  on 
balance,  the  mitigating  factors  with 
respect  to  the  Respondent's 
rehabilitation  outweigh  his  past 
misconduct.  Respondent  attended  and 
continues  to  attend  continuing  medical 
education  courses.  Respondent 
presented  evidence  that  he  has 
maintained  sobriety  for  a  long  period  of 
time  and  his  prognosis  for  complete 
recovery  is  very  good.  Finally,  there  is 
evidence  of  remorse  for  his  {»ior 
conduct,  and  he  appears  to  have 
stabilized  his  personal  life. 

Judge  Tenney  found  that  matters  of 
rehabilitation  and  mitigation  were 
essential  to  the  resoluticwi  of  the  pmblic 
interest  issue  and  concluded  that  the 
Administrator  should  approve  the 
Respondent's  application  with 
limitations  consistent  with  his  State 
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controlled  substance  authority.  The 
Reqxmdent  must  utihze  triplicate 
serially  numbered  prescriptions;  not 
accept  controlled  substance  samples; 
not  dispense,  other  than  by  prescription, 
any  controlled  substance;  and  submit  to 
the  Oklahoma  State  Board  of 
Osteopathic  Examiners  a  copy  of  all 
prescriptions  he  issues.  The 
Administrator  conoirs  with  the 
administrative  law  judge's  assessment 
and  adopts  the  findings  of  fact, 
conclusion  of  law,  and  recommended 
ruling  of  the  administrative  law  judge  in 
its  entirety. 

The  Administrator  of  the  Drug 
Enforcement  Administration,  pursuant 
to  the  authority  vested  in  him  by  21 
U.S.C.  823  and  824  and  28  CFR  0.100(b). 
hereby  orders  that  the  application  for  a 
DEA  Certificate  of  Registration  in 
Schedules  m  through  V  of  Wilham  E. 
Brown,  D.O.,  be,  and  it  hereby  is, 
granted,  subject  to  the  restrictions  as 
noted  herein.  This  order  is  effective  on 
December  3. 1993. 

Dated:  November  19, 1993. 
Stephen  H.  Greene, 

Acting  Administrator  of  Drug  Enforcement. 
[FR  Doc.  93-29553  Filed  12-2-93;  8:45  am) 

BNXmO  CODE  4410-0»-W 


[Docket  No.  92-66] 

Myrtle  L  Miller.  D.O.;  Denial  of 
Application  for  Registration 

On  March  31. 1992,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Myrtle  L  Miller.  DO. 
(Respondent),  of  Duncannon, 
Pennsylvania,  proposing  to  deny  her 
application  for  registration  as  a 
practitioner.  The  statutory  basis  for 
seeking  the  denial  of  the  appli  cation 
was  that  Respondent's  registration 
would  be  inconsistent  with  the  pubfic 
interest,  as  set  forth  in  21  U.S.C.  823(f). 

The  Order  to  Show  Cause  alleged  that 
in  January  1988,  Respondent  was 
arrest^  and  charged  by  the  State  of 
Tennessee  with  72  counts  of  writing 
prescriptions  for  controlled  substances 
without  a  legitimate  medical  purpose; 
that  in  October  1988,  the  Respondent's 
previous  DEA  Certificates  of 
Registration  were  reveJced  as 
inconsistent  with  the  public  interest; 
and  that  she  had  her  Tennessee 
osteopathy  ficense  revoked  in  August 
1990. 

Respondent,  by  counsel,  filed  a 
request  for  hearing  on  the  issues  raised 
by  the  Order  to  Show  Cause,  and  the 
matter  was  docketed  before 
Administrative  Law  Judge  Mary  Ellen 


Bittner.  Following  prehearing 
procedures,  a  hearing  was  conducted  in 
Lancaster,  Pennsylvania  on  November 

24. 1992. 

On  June  2. 1993.  the  adnunistrative 
law  judge  issued  her  opinion  and 
recommended  ruling  in  this  matter  in 
which  she  recommended  that  the 
Respondent's  appUcation  for 
registration  be  denied.  No  exceptions 
were  filed  by  either  party,  and  on  July 

14. 1993,  the  administrative  law  judge 
transmitted  the  record  to  the 
Administrator.  The  Administrator  has 
carefully  considered  the  entire  record  in 
this  matter  and,  pursuant  to  21  CFR 
1316.67,  hereby  issues  his  final  order 
based  upon  findings  of  fact  and 
conclusions  of  law  asrhereinafter  set 
forth. 

The  administrative  law  judge  credited 
the  testimony  of  the  DEA  Investigator 
who  testified  at  the  hearing  in  this 
matter  that  the  Tennessee  Board  of 
Osteopathic  Examiners  (Board)  initiated 
a  proceeding  against  the  Respondent  in 
.  1990.  The  Respondent  refused  to  accept 
the  Notice  of  Charges  and  Hearing 
dehvered  to  her  residence,  and  as  a 
result,  the  Board  issued  an  Order  of 
Default  "to  protect  the  public  from  the 
Respondent's  ignorant  and  illicit 
practice  of  osteopathic  medicine." 
There  was  testimony  that  the  DEA 
Investigator  interviewed  Tennessee  law 
enforcement  personnel  regarding  the 
underlying  allegations  of  Respondent's 
improper  prescribing  of  controlled 
substances,  and  learned  that 
Respondent  prescribed  controlled 
substances  without  performing  any 
physical  examination  and  for  no 
legitimate  medical  purpose. 
Additionally,  the  Investigator  learned 
that  Respondent  was  indicted  on  72 
counts  of  feloniously  dispensing 
controlled  substances  and  32  counts  of 
Medicare  and  Medicaid  fraud.  As  of  the 
date  of  the  hearing  no  criminal  trial  had 
been  held. 

The  administrative  law  judge  found 
that  on  February  11,  1988,  the 
Administrator  of  DEIA  immediately 
suspended  RespKindent's  previous  DEA 
Certificates  of  Registration  based  upon  a 
finding  that  her  conduct  at  that  time 
posed  an  imminent  danger  to  the  public 
health  and  safety.  The  immediate 
suspension  was  accompanied  by  an 
Order  to  Show  Cause  and  was 
personally  served  on  Respondent.  She 
failed  to  respond  to  the  Order  to  Show 
Cause  and  was  considered  to  have 
waived  her  right  to  a  hearing.  The 
Administrator  concluded  that 
Respondent  prescribed  controlled 
substances  for  no  legitimate  medical 
purpose  and  as  a  result,  issued  a  final 
order  on  October  6, 1988,  revoking  her 
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CMtificates  of  Registration.  See  53  FR 
.■^361  (1988). 

The  Respondent,  testified  that  she 
holds  a  Ucense  to  practice  osteopathy  in 
the  Commonwealth  of  Pennsylvania  and 
stated  that  her  Tennessee  license  to 
practice  "probably"  had  been  revoked, 
but  that  she  had  no  prior  notice. 
Respondent  first  stated  that  "{she 
didn't)  know"  if  criminal  charges  were 
pending  in  Tennessee,  and  later 
admitted  that  she  had  been  arrested  and 
had  been  represented  by  an  attorney  in 
that  criminal  proceeding. 

The  Respondent  argued  that,  although 
she  had  b^n  arrested,  she  was  never 
convicted  of  any  crime;  that  she  was 
unaware  of  her  rights  with  regard  to  the 
prior  DEA  revocation  of  her  registration: 
and  that  she  was  denied  due  process  by 
the  State  of  Tennessee  when  they 
revoked  her  osteopathic  license. 
Respondent  concluded  since  she  was 
properly  licensed  in  Pennsylvania,  that 
the  Government  should  not  use  the 
previous  State  and  Federal  actions  as  a 
basis  to  deny  her  application. 

The  Administrator  may  deny  an 
application  for  registration  if  he 
determines  that  such  registration  would 
be  inconsistent  with  the  public  interest. 
Pursuant  to  21  U.S.C.  823(f).  "|i]n 
determining  the  public  interest,  the 
following  factors  will  be  considered: 

(1)  The  recommendation  of  the 
appropriate  State  licensing  board  of 
disciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant's  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  State. 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  as  may 
threaten  the  public  health  or  safety." 

It  is  well  established  that  these  factors 
are  to  be  considered  in  the  disjunctive, 
i.e..  the  Administrator  may  properly  rely 
on  any  one  or  a  combination  of  factors, 
and  give  each  factor  the  weight  he 
deems  appropriate.  Henry  J.  Schwarz. 
Jr..  M.D..  Docket  No.  88-42,  54  FR 
16422  (1989). 

The  administrative  law  judge  found 
factors  one,  two,  four  and  five  relevant. 
Judge  Bittner  foimd  as  to  factor  one,  that 
the  State  of  Tennessee  revoked  the 
Respondent's  license  to  practice 
osteopathy;  as  to  factor  two  and  factor 
five.  ihaX  \he  Government  failed  to 
establish  by  a  preponderance  of  the 
evidence  respectively  that  Respondent 
wrote  prescriptions  without  a  legitimate 
medical  purpose  or  engaged  in 
Medicare/Medicaid  fi^ud  with  respect 


to  those  prescriptions;  and  that  as  to 
factor  four  and  five,  the  DEA  revoked  a 
previous  registration  of  the  Respondent 
in  1988. 

The  administrative  law  judge  found 
that  the  Respondent  was  evasive  and 
nonresponsive  in  her  answers,  and 
continuously  denied  ever  having 
received  or  seen  any  documents 
relevant  to  her  criminal  indictment, 
State  Board  disciplinary  proceeding,  or 
DEA  revocation,  some  of  which  her 
attorney  introduced  into  evidence  at  the 
hearing  in  this  matter.  Furthermore,  the 
Respondent's  previous  attorney  was 
advised  of  her  DEA  revocation,  and  the 
Order  to  Show  Cause  was  personally 
served  on  Respondent  by  DEA 
personnel.  Judge  Bittner  found  that  the 
Respondent's  lack  of  credibiUty 
indicates  a  refusal  to  acknowledge  that 
her  prescribing  practices  have  caused 
her  to  be  subjected  to  professional 
disciplinary  action  and  criminal 
prosecution.  Such  a  refusal  warrants  the 
inference  that  she  is  not  willing  or 
capable  of  accepting  the  responsibilities 
of  a  DEA  registration. 

The  administrative  law  judge  found 
that  although  the  Respondent  remains 
licensed  in  Pennsylvania,  the  State  of 
Teimessee  revoked  the  Respondent's 
osteopathic  license;  that  the 
Administrator's  final  order  revoking  the 
Respondent's  prior  DEA  registrations  is 
a  factor  relevant  to  "conduct  which  may 
threaten  the  public  health  and  safety"; 
and  that  the  Respondent's  testimony 
evinced  her  unwillingness  or  inability 
to  comprehend  the  charges  against  her 
and  their  consequences.  Judge  Bittner 
concluded  that  despite  her  finding  that 
the  Government  did  not  prove  the  actual 
conduct  upon  which  the  State  of 
Tennessee  and  the  DEA  based  their 
prior  revocations,  in  light  of  the  above, 
the  Respondent's  registration  would  not 
be  in  the  public  interest. 

The  Administrator  adopts  the  opinion 
and  recommended  ruling,  findings  of 
fact,  conclusions  of  law  and  degision  of 
the  administrative  law  judge'in  its 
entirety.  The  Administrator  finds  that 
Respondent's  registration  would  be 
inconsistent  with  the  public  interest, 
and  her  pending  application  for 
registration  must  be  denied. 
Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b).  hereby  orders  that  the 
application  for  a  DEA  Certificate  of 
Registration  of  Myrtle  L.  Miller,  D.O.. 
be,  and  it  hereby  is.  denied.  This  order 
is  effective  December  3. 1993. 


Dated:  November  19. 1993. 
Stephen  H.  Greene. 

Acting  Administrator  of  Drug  Enforcement. 
(FR  Doc.  93-29552  Filed  12-2-93;  8r45  am] 

BILUNQ  CODE  441(M»-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

All  Items  Consumer  Price  Index  for  All 
Urban  Consumers;  United  States  City 
Average 

Pursuant  to  the  requirements  of 
Public  Law  95-602, 1  hereby  certify  that 
the  Consumer  Price  Index  for  All  Urban 
Consumers  rose  2.8  percent  between 
October  1992  and  October  1993  fi-om  a 
level  of  141.8  (1982-84=100)  in  October 
1992  to  a  level  of  145.7  (1982-84=100) 
in  October  1993. 

Signed  at  Washington.  DC,  on  the  23d  day 
of  November  1993. 
Robert  B.  Reich. 
Secretary  of  Labor. 
IFR  Doc.  93-29609  Filed  12-2-93;  8:45  am) 

BIUJNC  CODE  4S10-34-M 


Senior  Executive  Service;  Appointment 
of  a  Member  to  the  Performance 
Review  Board 

Title  5  U.S.C.  4314(c)(4)  provides  that 
Notice  of  the  appointment  of  an 
individual  to  serve  as  a  member  of  the 
Performance  Review  Board  of  the  Senior 
Executive  Service  shall  be  published  in 
the  Federal  Register. 

The  following  individual  is  hereby 
appointed  to  a  three-year  term  on  the 
niepartment's  Performance  Review 
Board: 

Edmundo  A.  Gonzales 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Larry  K.  Goodwin,  Director  of 
Personnel  Management,  room  C5526. 
U.S.  Department  of  Labor,  Frances 
Perkins  Building.  200  Constitution 
Avenue.  NW..  Washington,  DC.  20210. 
telephone:  (202)  219-6551. 

Signed  at  Washington,  DC,  this  29th  day  of 
November.  1993. 
Robert  B.  Reich, 
Secretary  of  Labor 
(FR  Doc.  93-29604  Filed  12-2-93:  8  45  am] 

BHUNQ  CODE  4S10-33-M 
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Employment  and  Training 
Administration 

[TA-W-29,191] 

Crawford  Home  Fashions.  Richmond, 
VA;  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  on  November  1, 1993  in 
response  to  a  worker  petition  which  was 
fileid  by  the  Mid-Atlantic  Region  and 
Synthetics  Division  of  the  Amalgamated 
Clothing  and  Textile  Workers  Union,  on 
behalf  of  workers  at  Crawford  Home 
Fashions  (aJc.a.  Daisy  Decorative 
Products),  Richmond,  Virginia. 

The  Department  of  Labor  has  been 
unable  to  contact  the  officials  of 
Crawford  Home  Fashions  (a.k.a.  Daisy 
Decorative  Products)  to  obtain  the 
necessary  data  regarding  the  subject 
firm  in  order  to  make  a  determination. 
Further,  neither  Union  nor  State  agency 
officials  have  any  informaticHi  or  records 
regarding  the  subject  firm.  Since  the 
essential  information  is  not  available  for 
the  Department  to  make  a  determination 
as  to  whether  the  workers  at  the  subject 
firm  are  eligible  for  adjustment 
assistance  benefits,  the  investigation  has 
been  terminated. 

Signed  at  Washington,"  DC  this  23rd  day  of 
November  1993. 
Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  93-29606  Filed  12-2-93;  8:45  ami 

BILUNC  CODE  45t»-30-M 


[TA-W-26,758] 

Santa  Fe  Drilling  Co.,  Houston,  TX; 
Notice  of  Revocation  of  Revised 

Certification 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a  Revised 
Certification  on  Reopening  for  workers 
of  the  subject  firm  on  May  6, 1992, 
applicable  to  all  workers  of  the  subject 
firm  in  Houston,  Texas.  The  Notice  was 
published  in  the  Federal  Register  on 
May  22.  1992  (57  FR  21828). 

At  the  request  of  the  State  Agency  the 
Depertment  reviewed  the  revised 
certification  for  workers  of  Santa  Fe 
Drilling  Company  in  Houston.  Texas. 
New  information  from  the  company 
shows  that  the  workers  have  not  been 
engaged  in  exploration  or  drilhng 
activities  since  February.  1988.  Other 
findings  show  that  the  Santa  Fe  Drilling 
Company  is  a  foreign  corporation,  the 
workers  \"orked  in  Kuwait  and  are  not 


covered  under  any  State  unemployment 
insurance  program. 

Accordingly,  the  Department  is 
revoking  its  revised  certification  for 
workers  of  Santa  Fe  Drilling  Company. 

Signed  at  Washington,  DC,  this  19th  day  of 
November  1993. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  AdjustmerU 
Assistance. 

[FR  Doc.  93-29608  Filed  12-2-93;  8:45  am) 
BILLING  cooe  ^5^0-»-H 


Determinations  Regarding  Biglbiiity  . 
To  Apply  for  Worlter  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistance  issued  during  the  period  of 
November.  1993. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eHgibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
section  222  of  the  Act  must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
.contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-28.088:  Season-All  Industries. 

Inc.,  Indiana,  PA 
TA-W-29.033:  ITT  Rayonier.  Grays 

Harbor  Pulp  6-  Lignin  Products  Div., 

Hoquium.  WA 
TA-W-29,034i  ITT  Rayonier,  Grays 

Harbor  Paper  Co.,  Hoquium,  WA 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  has  not  been  met  for  the 
reasons  specified. 
TA-W-29.094:  MueUer  Corp..  Shelby. 

OH 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 


under  Section  222  of  the  Trade  Act  of 
1974.    . 

TA-W-29,068;  Northern  Shipping  Co.. 
Philadelphia.  PA    ■ 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974, 

TA-W-29.027:  Air  Wisconsin,  Inc.. 

Outagamie  County  Airport, 

Appleton,  WI 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-29,095:  Aerojet  Electric  Systems. 

Azusa,  CA 
Sales  of  electronic  Sensing  systems  at 
Aerojet  Electric  Systems.  Azusa,  CA 
increased  in  1992  compared  to  1991  and 
in  the  first  six  months  of  1993  compered 
to  the  same  period  in  1992. 
TA-W-29,078:  Brush  Fuses.  Inc.. 

Glendale  Heights,  IL 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
imder  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-29,079;  Brush  Fuses,  Inc.. 
Nogales,AZ 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-29.170;  Zenith  Wire  Une  Service. 
Inc.,  Lindsay,  OK 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

Affirmative  Determinations 

TA-W-29.U5.  Heritage  Custom 

Looseleaf.  Sprin£ield,  OH 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  September 
30,  1992. 
TA-W-29.231:  Poli-Twine  Southern. 

Inc..  Scottsboro.  AL 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  6, 
1992. 
TA-W-29, 1 1 9;  Kenbridge  Sportswear/ 

Hampton  Industries,  Inc.. 

Kenbridge.  VA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  September 
28.  1992. 

TA-W-29,030:  Owens  Coming 
Fiberglass  Corp..  Berlin.  NJ 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  5, 
1992. 

TA-W-29. 012;  OMC  Systematched  Parts 
&  Accessories,  A  Div.  of  Outboard 
Marine  Corp..  Beloit,  WI 
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^■y-H  certification  was  issued  covering  all 
•workers  separated  on  or  after  August  30. 
1992. 

TA-W-29.083;  TA-W-29.084.  TA-W- 
29,085;  Damh  Fashions  BR3. 
Danvh  Fashions  BR2.  Darrah 
Fashions  BRl,  Birdsboro,  PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  September 
15, 1992. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  November, 
1993.  Copies  of  these  determinations  are 
available  for  inspection  in  Room  C- 
4318,  U.S.  E)epartment  of  Labor.  200 
Constitution  Avenue,  N\V.,  Washington, 
DC  20210  during  normal  business  hours 
or  will  be  mailed  to  persons  to  write  to 
the  above  address. 

Dated:  November  23. 1993. 
Marvin  M.  Foola, 

Director,  Office  of  Trade  Adiustmei}t 
Assistance. 
IFR  Doc  93-29607  Filed  12-2-93,  8:45  ami 
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(TA-W-26.789] 

SiA  America,  Alliance.  Ohio;  Negative 
Determination  on  Remand 

By  an  order  dated  August  23, 1993. 
the  United  States  Court  of  International 
Trade  (USOT)  in  Former  Employees  of 
Swiss  Industrial  Abrasives  v.  Secretary 
of  Labor.  (USOT  92-08-00547) 
remanded  this  case  to  the  Department 
for  further  investigation. 

The  remand  stated  that  the 
Seuartment  did  not  investigate 
production  declines  at  SIA  of  America 
that  were  due  to  outsourcing. 

The  Department  was  directed  to 
obtain  statistical  information  breaking 
down  imports  and  sales  along  product 
lines  and  in  volume. 

Further,  the  remand  stated  that  the 
Department  did  not  investigate  whether 
SIA  Switzerland  phased  out  production 
at  SIA  America  in  favor  of  serving  the 
market  with  imports  through  a 
distribution  agreement  with  Sancap,  the 
successor  firm  in  Alliance. 

The  Department's  initial  denial  was 
based  on  the  fact  that  the  "contributed 
importantly"  test  of  the  Workers  Group 
Eligibility  Requirements  of  the  Trade 
Act  was  not  met.  The  Department's 
survey  showed  that  none  of  the 
respondents  increased  their  purchase*! 
of  imports  while  decreasing  their 
purchases  from  SIA  America  in 
Alliance,  Ohio. 

The  initial  findings  showed  that  the 
Alliance  plant  produced  abrasives  and 
that  the  plant  closed  on  February  4, 
1992  and  was  sold  to  Sancap.  The 


findings  on  reconsideration  show  that 
the  Alliance  plant  closed  for  non-trade 
reasons. 

The  findings  on  remand  confirm  the 
Department's  negative  determination  for 
workers  at  SIA  America  in  Alliance, 
Ohio.  New  findings  show  that  there  was 
no  outscourcing  of  production  from  the 
Alliance  plant  during  the  relevant 
period  applicable  to  the  petition. 

The  new  findings  on  remand  also 
show  a  decline  (in  volume)  of  company 
imports  of  abrasives,  both  in  absolute 
and  relative  terms,  in  1991  compared  to 
1990. 

New  findings  on  remand  show  sales, 
production  and  import  data 
disaggregated  by  product  line  for  the 
Alliance  plant  in  1990, 1991,  and  1992. 
The  data  was  reported  by-uolume.  These 
findings  show  that  company  imports  for 
every  major  product  line  decreased 
absolutely  in  1991  compared  to  1990. 
Further,  the  findings  on  remand  show 
that  the  portion  of  imports  to  domestic 
sales  and  production  declined  for  every 
major  product  product  line  in  1991 
compared  to  1990  save  one  (discs) 
which  accounted  for  less  than  3  percent 
of  Alhance's  sales  and  production  in 
1990. 

Other  findings  on  remand  show  that 
Sancap,  the  successor  firm  at  AlUance, 
reported  increased  production  and  sales 
of  abrasives  in  1992  when  compared  to 
SIA  America's  production  and  sales  in 
1991.  Sancap  plans  to  further  increase 
domestic  production. 

Additional  information  was  obtained 
addressing  the  workers'  new  claims  of 
changing  the  country  of  origin  on  the 
labels  and  boxes.  The  new  information 
shows  that  SIA  America's  inventory  was 
included  in  Sancap's  purchase  of  SIA 
America.  Company  officials  indicated 
that  there  was  no  need  to  change  labels 
on  boxes  but  did,  at  times,  repackage 
boxes  when  customers  orders  were 
different  from  that  contained  in  the 
inventoried  SIA  packages.  However, 
even  then,  the  country  of  origin  was 
printed  on  the  backside  of  the  abrasives. 

Other  findings  show  that.Uuring 
Sancap's  initial  start  up,  the  SIA  name 
was  removed  from  the  diamond  on  the 
backside  of  abrasives  since  the  firm  was 
no  longer  SIA  America.  Company 
official  indicated  that  very  little  material 
was  made  using  this  print. 

The  union's  claim  that  imports 
increased  since  1978  is  not  relevant  to 
the  investigation  at  hand.  The  petition 
was  dated  January  16. 1992  and  the 
Department  investigated  imports  in 
1990  and  in  1991— ?he  period  relevant 
to  the  petition. 


Conclusion 

After  reconsideration  on  remand,  I 
affirm  the  original  notice  of  negative 
determination  to  apply  for  adjustment 
assistance  to  former  workers  of  SIA 
America  in  Alliance,  Ohio. 

Signed  at  Washington.  E>C.  this  22nd  day 
of  November  1993. 
Stephen  A.  Wandner. 
Deputy  Director,  Office  of  Legislation  &■ 
Actuarial  Service,  Unemployment  Insurance 
Service 
IFR  Doc.  93-29605  Filed  12-2-93:  8:45  am) 
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[Unemployment  Insurance  Program  Letter 
(UIPL)  No.  23-92,  Change  2] 

Unemployment  Compensation  for 
Federal  Employees  (UCFE)— Coverage 
Ruling  for  Employees  and  Members  of 
Agricultural  Promotion  Boards  and 
Marketing  Agreement  and  Order 
Administrative  Committees 

Employment  and  Training  Order  No. 
2-92  redelegates  the  authority  and 
assignment  of  responsibility  to  the 
Director.  Unemployment  Insurance 
Service,  for  making  rulings  of  "Federal 
service"  under  the  UCFE  program.  The 
attached  UIPL  contains  an  update  of  a 
listing  of  Agricultural  Promotion  Boards 
and  Marketing  Agreement  and  Order 
Administrative  Committees  contained 
under  UCFE  Program  Coverage  Ruling 
No.  92-1  which  was  previously 
pubUshed  in  the  Federal  Register  on 
April  17. 1992  (Vol.  57.  No.  75;  pages 
13761-13762).  The  UIPL  No.  23-92. 
Change  2.  is  published  below. 

Dated:  November  22. 1993. 
Doug  Ross, 
Assistant  Secretary. 

Classification:  UCFE 

Correspondence  symbol:  TEUMI 
Date:  November  10, 1993. 

Directive:  Unemployment  Insurance  Program 
Letter  No.  23-92,  Change  2 

To:  All  State  Employment  Security  Agencies 

From:  Mary  Ann  Wyrsch,  Director. 
Unemployment  Insurance  Service. 

Subject:  Unemployment  Compensation  for 
Federal  Employees  (UCFE) — Coverage 
Ruling  for  Employees  and  Members  of 
Agricultural  Promotion  Boards  and 
Marketing  Agreement  and  Order 
Administrative  Committees 

Rescissions:  UIPL  No.  23-92  and  No.  23-92. 
Change  1 

Expiration  Date:  November  30. 1994 

1.  Purpose.  To  forward  to  the  State 
employment  security  agencies  (SESAsJ  an 
updated  listing  of  Agriculture  boards  and 
committees  previously  submitted  in  the 
below  referenced  program  letters. 

2.  References.  UIPL  No.  23-92.  dated  April 
21. 1992.  and  UIPL  No.  23-92.  Change  1, 
dated  May  20. 1993. 
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3.  Background.  The  Department  of 
Agriculture  recently  requested  a  coverage 
ruling  for  employees  of  six  additional  boards 
to  be  covered  for  UCFE  benefits  within  the 
meaning  of  5  U.S.C  8501(1).  Therefbr«,  the 
listing,  previously  approved  under  UCFE 
Propam  Coverage  Ruling  No.  92-1  and 
contained  in  the  referenced  pro-am  letters, 
has  been  updated  to  include  these  additional 
boards,  h  has  been  determined  that  the 
employees  (not  members)  of  these  six  boards 
are  Federal  employees  and  perform  'Tederal 
service"  for  UCFE  program  purposes.  The  six 
boards  listed  below  are  wholly  owned 
instrumentalities  of  the  United  States  and, 
therefore,  are  exempt  from  FUTA  under 
Section  3306(cK6)  of  the  Internal  Revenue 
Code  of  1986.  Tb«y  are: 

a.  Lime  Board  (7  U.S.C  6201-6212;  7  CFR 
Part  1212) 

b.  Mushroom  Council  (7  U.S.C  6101-6112- 
7  CFR  Part  1209) 

c.  National  Fluid  Milk  Processor  Promotion 
Board  (7  U.S.C.  6401-6417;  7  CFR  Part  1160 
(Proposed)) 

d.  National  Watermelon  PromotJ<m  Board 
(7  use.  4901-4916:  7  CFR  Part  1210) 

e.  Pecan  Marketing  Board  (7  VS.C  6001- 
6013;  7  CFR  Part  1211) 

f.  United  Soybean  Board  (7  U.S.C  6301- 
6311;  7  CFR  Part  1220) 

4.  Action  Required.  SESA  administrators 
are  requested  to  distribute  this  updated 
listing  immediately  to  the  appropriate  State 
agency  staff  responsible  for  UCFE.  tax.  and 
appellate  operations. 

5.  Inquiries.  Questions  should  be  directed 
to  the  appropriate  Regional  Office. 

6.  Attachment  Updated  Listing  of 
Agricultural  Promotion  Boards  and 
Marketing  Agreement  and  Order 
Administrative  Committees. 

Attachment  to  UIPL  No.  23>-92,  Chg.  2 

Agricultural  Promotion  Boards  and 
Markating  Agreement  and  Order 
Administrative  Committees  As  of  September 
1993 

Listed  below  are  the  six  additional  boards 
where  it  has  been  determined  that  the 
employees  perform  "Tederal  service"  for 
UCFE  program  purposes  within  the  meaning 
of5U.S.C  8501(1). 

1.  Lime  Board  (7  U.S.C.  6201-6212;  7  CFR 
Part  1212). 

2.  Mushroom  Council  (7  U.S.C  6101-6112- 
7  CFR  Part  1209). 

3.  National  Fluid  Milk  Processor 
Promotion  Board  (7  U.S.C.  6401-6417;  7  CFR 
Part  1160  (Proposed). 

4.  National  Watermelon  Promotion  Board 
(7  U.S.C.  4901-4916;  7  CFR  Part  1210). 

5.  Pecan  Marketing  Board  (7  U.S.C.  6001- 
6013;  7  CFR  Part  1211). 

6.  United  Soybean  Board  (7  U.S.C  6301- 
6311;  7  CFR  Part  1220). 

The  following  boards  were  previously 
contabed  in  UCFE  Program  Coveraga  Ruhng 
No.  92-1  as  an  attachment  to  UIPL  No.  23- 
92  and  No.  23-92.  Change  1. 

1.  National  Dairy  Promotion  and  Reserach 
Board  (7  U.S.C  4501-4513;  7  CFR  Part  1150). 

2.  Honey  Board  (7  U.S.C.  4601-4612;  7 
CFR  Part  1240). 

3.  National  Potato  Promotion  Board  (7 
U.S.C  2611-2627;  7  CFR  Part  1207). 


4.  Cotton  Board  (7  U.S.C.  2101-2118;  7 
CFR  Part  1205). 

5.  National  Pork  Board  (7  U.S.C.  4801- 
4819;  7  CFR  Part  1250). 

6.  Cattlemen's  Beef  Promotion  and 
Research  Board  (7  U.S.C.  2901-2911;  7  CFR 
Part  1260). 

7.  Egg  Board  (7  U.S.C  2701-W18;  7  CFR 
Part  1250). 

The  following  committees  were  previously 
contained  in  UCFE  Program  Coverage  Ruling 
Na  92-1  as  an  attachment  to  UIPL  No.  23- 
92  and  No.  23-«2,  Change  1,  and  are 
established  under  7  U.S.C.  601-674-  7  CFR 
Parts  905-998. 

1.  Qtrus  Administrative  Committee — 
Florida. 

2.  Texas  Valley  Citrus  Committee. 

3.  Navel  Orange  Administrative — 
Cahfbmia  k  Arizona. 

4.  Valencia  Orange  Administrative 
Committee — California  and  Arizona. 

5.  Lemon  Administrabve  Conunittee — 
California  ft  Arizona. 

6.  Florida  Lime  Administrative  Committee. 

7.  Florida  Avocado  Administrative 
Committee. 

8.  Nectarine  Administrative  Conmiittee — 
California. 

9.  Control  Committee — California;  Pear 
Commodity  Committee;  Phim  Commodity 
Ccsnmittee;  Peach  Commodity  Committee. 

10.  Georgia  Peach  Industry  Conunittee. 

11.  Colorado  Peach  Administrative 
Committee. 

12.  Kiwifruit  Administrative  Committee — 
Califiomia. 

13.  Washington  Fresh  Peach  Marketing 
Committee. 

14.  Washington  Apricot  Marketing 
Committee. 

15.  Washington  Cherry  Marketing 
Committee. 

16.  Washington-Oregon  Fresh  Prune 
Mariceting  Committee. 

17.  California  Desert  Grape  Administrative 
Committee. 

18.  Tokay  Grape  Industry  Conmiittee — 
California. 

19.  Winter  Pear  Control  Committee- 
Oregon,  Washington,  and  Cahfomia. 

20.  Papaya  Administrative  Committee — 
Hawaii. 

21.  Qanberry  Marketing  Committee — 
Massachusetts.  Rhode  Island.  Connecticut, 
New  Jersey,  Wisconsin,  Michigan,  Oregon, 
Mirmesota,  Washington,  and  Long  Island, 
New  Yoik. 

22.  Northwest  Fresh  Bartlett  Marketing 
Committee — Oregon  and  Washington. 

23.  California  Olive  Committee. 

24.  Idaho  Eastern  Oregon  Potato 
Committee. 

25.  State  of  Washington  Potato  Committee. 

26.  Oregoo-Califomia  i^otato  Committee. 

27.  Colorado  Potato  Administrative 
Committee. 

28.  Maine  Potato  Committee  (currently 
inactive). 

29.  Southeastern  Potato  Committee — 
Virginia  &  North  Carolina. 

30.  Vidalia  Onion  Committee— Georgia. 

31.  Idaho-Eastern  Oregon  Onion 
Committee. 

32.  South  Texas  Onion  Committee. 

33.  Texas  Valley  Tomato  Committee. 


34.  Florida  Tomato  Coaunittee. 

35.  Florida  Celery  Committee. 

36.  South  Texas  Lettuce  Committee. 

37.  South  Texas  Melon  Committee. 

38.  Ahnond  Board  of  California. 

39.  Filbeit/Hazelnut  Marketina  Board- 
Oregon  a  Washington. 

40.  Walnut  Marketing  Board— California. 

41.  Far  West  Spearmint  Oil  Administrative 
Committee. 

.  42.  California  Date  Administrative 
Committee. 

43.  Raisin  Administrative  Committee — 
California. 

44.  Prune  Marketing  Committee — 
California. 

45.  Peanut  Administrative  Committee — 
Georgia. 

(FR  Doc.  93-29610  Filed  12-2-93;  8.45  am] 
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Employmenf  Standards 
Administration,  Wage  and  Hour 
Dfvlslon 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1 .  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494.  as  amended. 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
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.l^cedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  ^3  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
voliune  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  dociunent  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  and  Related 
Acts."  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  Information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
wTiting  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration. 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue.  NW.,  room  S-3014, 
Washington.  DC  20210. 

New  General  Wage  Determination 
Decisions 

The  numbers  of  the  decisions  added 
to  the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  are  listed  by 
Volume  and  State. 

Volume  I; 
Pennsylvania.  PA930055  (Dec.  3. 

1993) 
Pennsylvania.  PA930056  (Dec.  3. 

1993) 
Pennsylvania.  PA930057  (Dec.  3. 

1993) 
Pennsylvania.  PA930058  (Dec.  3. 

1993) 


Pennsylvania.  PA930059  (Dec.  3. 

1993) 
Pennsylvania.  PA930060  (Dec.  3. 
1993) 

Volume  II: 
Michigan.  MI930062  (Dec.  3. 1993) 
Texas.  TX930091  (Dec.  3. 1993) 
Texas.  TX930092  (Dec.  3. 1993) 
Wisconsin.  WI930031  (Dec.  3. 1993) 
Wisconsin.  WI930032  (Dec.  3. 1993) 
Wisconsin.  WI930033  (Dec.  3. 1993) 
Wisconsin.  WI930034  Pec.  3. 1993) 

Volume  ni: 
Alaska.  AK930004  (Dec.  3. 1993) 

Modification  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 
Volume  I: 
Arkansas.  AR930008  (Feb.  19. 1993) 
District  of  Col.  DC  930001  (Feb.  19. 

1993) 
Georgia,  GA930001  (Feb.  19. 1993) 
Kentucky.  KY930004  (Feb.  19. 1993) 
Maryland.  MD930034  (Feb.  19. 1993) 
Maryland,  MD930036  (Feb.  19, 1993) 
Pennsylvania.  PA930039  (Aug.  20, 

1993) 
Pennsylvania.  PA930041  (Sept.  3. 

1993) 
South  Carolina.  SC930023  (Feb.  19. 

1993) 
Tennessee.  TN930001  (Feb.  19. 1993) 
Volume  II: 
Illinois.  IL930001  (Feb.  19, 1993) 
Illinois.  IL930002  (Feb.  19. 1993) 
Illinois.  IL930003  (Feb.  19.  1993) 
Illinois.  IL930004  (Feb.  19. 1993) 
Illinois.  IL930005  (Feb.  19.  1993) 
Illinois.  IL930006  (Feb.  19. 1993) 
Illinois.  IL930007  (Feb.  19. 1993) 
Illinois.  IL930008  (Feb.  19.  1993) 
Illinois.  IL930009  (Feb.  19, 1993) 
Illinois.  IL930011  (Feb.  19. 1993) 
Illinois.  IL930012  (Feb.  19^1993) 
Illinois.  IL930013  (Feb.  19. 1993) 
Illinois.  IL930014  (Feb.  19, 1993) 
Illinois.  IL930015  (Feb.  19. 1993) 
UUnois.  IL930016  (Feb.  19, 1993) 
Illinois,  IL930017  (Feb.  19.  1993) 
Kansas.  KS930005  (Feb.  19. 1993) 
Minnesota.  MN930007  (Feb.  19. 1993) 
Oklahoma,  OK930014  (Feb.  19, 1993) 
Texas.  TX930008  (Feb.  19, 1993) 
Texas.  TX930010  (Feb.  19. 1993) 
Volume  ni: 
California.  CA930001  (Feb.  19. 1993) 
California.  CA930002  (Feb.  19. 1993) 
Hawaii.  HI930001  (Feb.  19, 1993) 
Idaho,  ID930001  (Feb.  19. 1993) 
Washington,  WA930003  (Feb.  19, 


1993) 
Washington.  WA930006  (Feb.  19. 

1993) 
Washington.  WA930007  (Feb.  19, 

1993) 
Washington.  WA930010  (Feb.  19. 

1993)* 
Washington.  WA930013  (Aug.  27. 

1993) 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
foimd  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402,  (202) 
783-3238. 

When  ordering  subscription(s),  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington.  DC  This  26th  day  of 
November  1993. 
Alan  L.  Moss. 

Director,  DiVjsi'on  of  Wage  Determinations 
IFR  Doc.  93-29403  Filed  12-2-93.  8:45  ami 
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Pension  and  Welfare  Benefits 
Administration 

[Application  No.  D-9439,  et  al.] 

Proposed  Exemptions;  Ackman, 
Marek,  Boyd  &  SImutis  Profit  Sharing 
Plan,  et  al. 

AGENCY:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Notice  of  proposed  exemptions. 

SUMMARY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  bom  certain  of  the 
prohibited  transaction  restriction  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 


Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  request  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Proposed  Exemption,  within  45  days 
from  the  date  oipubHcation  of  this 
Federal  Register  Notice.  Comments  and 
request  for  a  hearing  should  state:  (1) 
The  name,  address,  and  telephone 
number  of  the  person  making  the 
comment  or  request,  and  (2)  the  nature 
of  the  person's  interest  in  the  exemption 
and  the  manner  in  which  the  person 
wmild  be  adversely  affected  by  the 
exemption.  A  request  for  a  hearing  must 
also  state  the  issues  to  be  addressed  and 
include  a  general  description  of  the 
evidence  to  be  presented  at  the  hearing. 
A  request  for  a  hearing  must  also  state 
the  issues  to  be  addressed  and  include 
a  general  description  of  the  evidence  to 
be  presented  at  the  hearing. 
ADDRESSES:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Exemption  Determinations, 
room  N-5649.  U.S.  Department  of 
Labor.  200  Constitution  Avenue,  NW.. 
Washington,  DC  20210.  Attention: 
Application  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  for  public 
inspection  in  the  Public  Documents 
Room  of  Pension  and  Welfare  Benefits 
Administration.  U.S.  Department  of 
Labor,  room  N-5507,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 

Notice  to  Interested  Persons  * 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  aihd  the  Department 
within  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 
SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  part  2570,  subpart  B  (55  FR 
32836,  32847.  August  10,  1990). 
Effective  December  31, 1978,  section 
102  of  Reorganization  Plan  No.  4  of 
1978  (43  FR  47713,  October  17, 1978) 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
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the  type  requested  to  the  Secretary  of 
Labor.  Therefore,  these  notices  of 
proposed  exemption  are  issued  solely 
by  the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Ackman,  Marek,  Boyd  &  Simutis  Profit 
Sharing  Plan  (the  Plan)  Located  in 
Kankakee,  Illinois 

[Application  No.  D-9439] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  subpart  B  (55 
FR  32836,  32847,  August  10, 1990.)  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a),  406  (b)(1) 
and  (b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  through  (E)  of  the  Code, 
shall  not  apply  to  the  proposed  cash 
sale  by  two  individually  directed 
accounts  in  the  Plan  (the  Accounts)  of 
J.  Dennis  Marek  (Mr.  Marek)  and  Mr. 
Boyd  of  7.68  acres  of  unimproved  land 
(the  Parcel)  to  Mr.  Marek,  a  party  in 
interest  with  respect  to  the  Plan; 
provided  that  the  following  conditions 
are  satisfied: 

(a)  The  proposed  sale  will  be  a  one- 
time cash  transaction; 

(b)  The  Plan  and  the  Accounts  will 
incur  no  expenses  as  a  result  of  the 
transaction;  and 

(c)  As  a  result  of  this  transaction,  the 
Accounts  will  receive  the  greater  of:  (1) 
Va  each  of  the  original  acquisition  cost 
of  the  Parcel  plus  any  proportionate 
holding  costs;  or  (2)  Vt  each  of  the  fair 
market  value  of  the  Parcel  as 
determiaed  by  a  qualified  independent 
appraiser  at  the  time  the  transaction  is 
consummated. 

Summary  of  Facts  and  Representations 
1.  The  Plan,  established  in  1974,  is  a 
profit  sharing  plan  with  thirteen  active 
participants.  As  of  Julyi993.  the  Plan 
had  more  than  $2,000,000  in  assets  and 
Mr.  Marek's  Account  had  $568,507.22 
in  assets.  The  Plan  allows  for 
investment  discretion  with  respect  to 
the  individual  accounts  by  the  account 
holders,  the  four  highly  compensated 
employees  of  Ackman.  Marek.  Boyd,  k 
Simutis,  Ltd.  (the  Employer).  Mr.  Marek 
is  an  officer,  director,  and  a  greater  than 


10  percent  shareholder  of  the  Employer. 
The  sponsor  of  the  Plan  is  the  Employer, 
an  Illinois  subchapter  "C"  corporation 
that  practices  law. 

2.  On  November  2, 1987,  Mr.  Marek's 
Account  and  Mr.  Boyd's  Account  in  the 
Plan,  each  acquired  an  undivided  V2 
interest  in  130  acres  of  farmland  (the 
Land)  located  in  Kankakee  County, 
Illinois,  for  an  aggregate  purchase  price 
of  $147,000  ($1,125  per  acre)  from  James 
and  Joyce  Butler,  who  were  unrelated 
parties  with  respect  to  the  Plan.  The 
Parcel  is  a  7.68-acre  comer  of  the  west 
side  of  the  Land.  Mr.  Marek  represents 
that  for  the  period  1987  through  and 
including  1992.  the  Accounts  paid  real 
estate  taxes  (i.e..  the*hplding  costs)  for 
the  Land  in  the  aggregate  amoimt  of 
$6,533.00.1  Mr.  Marek  also  represents 
that  the  Land  is  not  adjacent  to  any 
other  property  owned  by  other  parties  in 
interest.  At  the  time  of  acquisition,  the 
respective  interests  in  the  Land 
represented  31%  of  Mr.  Marek's 
Account  and  41%  of  Mr.  Boyd's 
Account.  It  is  represented  that  since 
1988,  Mr.  Butler  2  has  continued  to  farm 
the  Land  and  has  been  leasing  the  Land 
from  the  Accounts  at  a  rate  of  $110  per 
acre,  the  price  which  was  negotiated  at 
the  time  of  the  original  acquisition 
between  the  Accounts  and  Mr.  Butler.  It 
is  represented  that  the  leasing  price  was 
based  on  crop  production  of  3ie  Land 
and  prevailing  prices  in  the  community 
at  the  time  of  the  original  acquisition  of 
the  Land. 

3.  Mr.  Marek  desires  to  purchase  the 
7.68-acre  Parcel  from  the  Accounts  in  a 
one-time  cash  transaction  for  the 
purpose  of  building  a  primary 
residence.  At  the  time  of  the  sale,  a 
separate  deed  for  the  Parcel  will  be 
issued  to  Mr.  Marek  as  the  new  owner 
and  the  sale  proceeds  will  be  deposited 
one-half  in  Mr.  Marek's  Account  and 


'  The  origina]  purchase  price  of  the  7.68-acre 
Parcel  was  $«,640  (7.6ex$l.l25).  However,  during 
the  years  1987  through  1992,  the  aggregate  real 
estate  taxes  allocable  to  the  Parcel  were  $386, 
resulting  in  a  total  hoWtng  cost  of  $9,026  for  the 
Parcel  to  the  Account*.  Because  the  current  fair 
market  value  for  the  Parcel  is  $16,896.  and  U  greater 
than  $9,026,  Mr  Marek  in  this  transaction  will  pay 
at  least  $16,896  to  the  Accounts. 

2  Mr.  Marek  represenU  that  a  written  lease  (the 
Lease)  for  the  period  commencing  March  1990 
through  February  28,  1991.  was  entered  Into 
between  First  of  America  Trust  Company,  at  that 
time  the  trustee  for  the  Land  on  behalf  of  the 
Accounts,  as  the  lessor,  and  Mr.  Butler,  as  the 
lessee.  The  Lease  was  written  for  the  period 
described  above,  but  Mr.  Butler  continued  to  farm 
the  Land  under  the  same  terms  as  the  Lease  as  a 
holdover  tenant  for  the  years  1991  through  1093. 
The  Department  expresses  no  opinion  through  the 
proposal  of  this  exemption  as  to  whether  the 
acquisition  and  holding  of  the  Interests  in  the  Land 
and  the  leasing  of  the  Land  by  the  Accounts 
resulted  in  violations  of  any  provisions  of  part  4  tif 
UUe  I  of  the  Act. 
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(pv^ulf  is  Mr  Boyd's  AccoBiit  Ob 
frnxiuj  25. 1993.  Kcoald  noMobloom 
(Mr.  Rownhloom).  a  aulified  appraiser 
with  RoseAbloom  Realty,  appraised  tbs 
Paioal  by  relying  on  the  saka 
campahaoo  appcaisiag  method  md 
conduded  that  the  Parcel  currently  has 
a  fair  maziat  value  of  $2,200  per  acre. 
Mr.  Rosenhloom  represents  that  he  is 
indepeodaot  of  the  pvties  to  this 
tnnsactioo  ahhough  be  has  ptepored 
appraisals  for  some  of  Mr.  Marak's 
clients  per  Mr.  Mocek's  leqaest  Mr. 
Roseoijioom  atatec  that  the  extent  of 
these  contacts  are  de  minimus  and  dad 
not  aSact  bis  independent  judgmeot  as 
an  appraiser  in  this  matter.  In  additiooal 
stateraents  of  July  1  and  July  2fi.  1903. 
Mr.  RoaeoMooin  mdioated  that  the  7.&8 
acres  had  a  ha  mxakai  ralne  of  $16396 
and  that  no  premium  above  the  fair 
market  rahie  was  merited  due  to  the  facX 
that  Ltw  Parcel  is  a  part  of  and  ad^aoent 
to  the  porticxi  of  the  Land  owned  fay  Mr. 
Marek's  Account.* 

4.  Mr.  Maiek  repreeents  that  the 
transaction  wrill  be  a  ooe-tiBae  ca^  sale, 
and  that  neither  the  Plan  nor  the 
Acxx>unts  will  sustain  any  expense  as  a 
result  of  the  transaction.  The  fair  market 
value  of  the  Parcel  has  been  determined 
by  an  independeat  qualified  appraiser. 
Puithennore.  as  a  rnult  of  this 
transaction,  the  Aocounts  wUl  reoeiYe 
the  greater  of:  (a)  Vx  each  of  the  origiiiai 
acquisitioD  cost  of  the  Parcel  plus  any 
proportionate  holding  costs;  or  (b)  Vi 
each  of  the  fair  market  value  of  the 
Parcel  »s  detennined  by  a  qualified 
IndepeodeBt  appcaiaer  at  the  time  the 
sale  is  consummatsd.  Mr.  Maiek  also 
represents  that  at  the  time  he  becomes 
an  owner  of  the  Parcel  there  will  be 
separate  tax  bills  and  separate  leasing 
agreements  from  the  rest  of  the  Land 
held  by  the  Accxwnts  if  any  portion  cf 
the  Parcel  is  to  he  &rmed  by  unretated 
third  parties.  Mr.  Marek  also  represents 
that  he  will  pay  the  real  estate  taxes  for 
the  Parcel  fw  tfie  relevant  period  of  his 
OMTiership  of  the  Parcel  during  the  year 
1993. 

5.  In  suflunary.  the  apphcant 
represeirts  that  the  treasaodon  satisfies 
the  statuttny  criteria  of  section  408(a)  of 
the  Act  and  section  A975[ci[2)  of  the 
Code  because: 

(a)  The  proposed  sale  will  be  a  one- 
time cash  transaction; 


3  The  DafNrtBMM  aMiM  kwatn  <kit  aay  MM  by 
Mi.  Marak  Md/or  kjr  toy  other  p«4i«  te  inunat 
with  r«ipec<  U  tht  Mm  «f  Ih*  cwaiiDMg  LuU 
ownwl  by  dM  AocowM*  foUMidflg  ik«  «aat  «f  <falt 
exasDptioo  ouy  coastitet*  •  ptakihitM  4mmi 
under  Mctias  406  of  \k»  Act  Aoowdiagly.  iw  i 
is  ftotidad  harMo  ior  ury  proMbit«4  tnoMCtlaaa 
under  sectioo  40S  of  (ha  iW  tvUdi  «vomU  aaiult  if 
Mr.  Marak  or  «Dy  oikar  parttat  in  iaiaaaat  waa  th* 
winaining  Land. 


(b)  Tte  Plan  and  the  Aax«nts  will 
incur  no  axpenees  as  a  rasak  of  the 

traasactian;  and 

(c)  As  a  resuh  of  this  transaction,  the 
Accounts  will  racetvv  the  jester  <^  (1) 
Vi  each  of  the  original  acquisition  coaft 
of  the  Parcel  pltu  any  proportionate 
holdiiig  ooets:  or  (2J  Vi  each  of  the  fair 
market  valoe  of  the  Parcel  as 
determined  by  a  qualified  independeirt 
appraiser  at  the  time  the  transactioa  is 
consummated. 

Notice  to  Interested  Person 

Because  the  only  Plan  assets  involved 
in  the  proposed  transaction  are  those  in 
Mr.  Marek's  Account  and  in  Mr.  Boyd's 
Account  and  they  are  the  only 
participants  affected  by  the  proposed 
transaction,  it  has  been  determined  ttiat 
there  is  do  need  to  distribute  the  notice 
of  proposed  exempbon  to  interested 
pecsons.  Comments  and  requests  for  a 
hearing  are  due  30  days  after  the  date  of 
publication  of  tiids  notice  in  the  Federal 
Regieter. 
FOR  FURTHER  WFORMATION  CONTACT: 

Ekaterina  A.  Uzlyan.  telephone  (202) 
21»-6e83.  (This  is  not  a  toll-free 
nutaberl. 

Couch  Dtstrilniting  Company  Amended 
and  Kestaled  Money  PunAMse  Pension 
Plan  (the  rian)  Located  m  Watsonville, 
CA 

(AppUcMion  No.  l>-«48q 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  oif  the  Code  and 
in  accordance  with  the  procedures  set 
forth  ia  29  CFS  2570,  S\a>pait  B  (55  Fit 
32836.  32847.  August  10. 1990).  If  the 
exemption  is  granted,  the  restrictions  of 
sections  406(a).  406  (bMD  and  (bK2)  of 
the  Act  aod  the  sanctions  resulting  torn 
the  applicatioo  ol  section  4975  of  the 
Code,  by  reason  of  section  4975{cKl}  (A) 
throt;^  (E)  of  the  Code,  shall  not  ^ppiy 
to  the  proposed  sale  by  the  Plan  of  a 
judgment  (the  Jw^ment),  to  Mr.  George 
W.  Couch,  m.  a  party  in  interalst  with 
respect  to  the  Plan,  provided:  (1)  The 
sale  is  a  one-time  transactiod^for  cash; 
(2^  the  Plan  is  not  required  to  pay  any 
fees  or  commissions  in  oonnectian 
therewith:  (3)  Mr.  Conch  purchases  the 
Judgment  for  its  outstanding  principal 
amount  and  pays  any  past  dus  interest 
as  well  as  additional  intarast  aocruij^  at 
the  statutory  rata  on  the  fodgment  to  the 
date  of  the  purchase:  <4)  tite  Plan 
receives  a  oompletB  return  of  its 
investment  (5)  any  additionel 
considetaiioo  that  Mr.  Couch  receives 
pursuant  to  the  Judgment  which  is  in 
exoeesofthe  purchase  price  is  epphed 


to  litigatioa  expenses  and  the  balance 
paid  to  the  Plan;  (6)  an  independent 
fiduciary  determines  that  the 
tranMfti^^  Is  appropriate  for  the  Plan 
and  in  the  best  interest  of  its 
participants  and  beneficiaries. 

Summaiy  of  F<acts  aad  Representations 

1.  The  Plan  is  a  profit  sharing  plan 
with  94  participants  and  total  assets  of 
$4,606,290  as  of  June  30. 1993.  The 
trustees  of  the  Plan  (the  Trustees)  are 
Messrs.  Geoffrey  A.  Couch,  George  W. 
Couch.  HI  and  John  D.  Gilraore.  These 
individvials  are  the  sole  persons  having 
investment  discretion  over  the  Plan's 
assets.  9 

2.  Coudi  Distributing  Company 
(CDO.  the  Plan  sponsor,  is  a  wholesale 
distributor  of  beer,  soft  drinks  and  water 
in  the  California  counties  of  Monterey. 
San  Benito  and  Santa  Cruz.  CDC 
maintains  its  principal  place  of  business 
in  Watson ville,  California. 

3.  Mr.  Couch,  a  co-Trustee  of  the  Plan, 
is  en  officer  and  director  of  CDC.  He 
also  owns  more  than  50  percent  of  the 
issued  and  outstmdice  stodc  of  CDC. 

4.  On  or  ebout  October  17, 1990,  the 
Plan  made  a  loan  of  $250,000  to  Rule 
Enterprises  (RE),  a  real  estate  developer 
and  an  unrelated  party  horn  Modesto. 
California.  The  loan,  which  was 
evidenced  by  a  promissory  note  (the 
Note),  carried  interest  at  the  rate  of  17V2 
percent  per  annum.  The  Note  was  to  be 
repaid  m  nine  months  in  quarterly 
installmeotB  of  interest.  At  the  end  of 
the  loan  term,  the  outstanding  principal 
balance  would  become  due  and  payable. 
Note  payments  were  to  commence  on 
FebnMry  1, 1991. 

5.  The  Note  was  secured  by  a  first 
deed  of  trust  (the  Deed  of  Trust)  on  a 
2.11  acre  parcel  of  unimproved  real 
property  (the  Property)  located  at  1495 
Salvador  Avenue,  Napa.  California.  In 
addition,  the  Note  was  guaranteed  by 
Ae  two  principal  shareholders  of  RE. 
Messrs.  Jerold  C.  Rule  end  Ronald  C. 
Dale. 

The  applicant  repreeents  that  the 
Trustees  believed  the  Note  was  an 
appropriate  investment  for  the  Plan 
because  of  its  attractive  interest  rate  and 
the  fact  that  it  appeared  to  be  secured 
by  real  property  in  a  rapidly  growing 
area.  Further,  the  Plan  had  inade 
previous  loans  to  RE  and  Ibe  Trustees 
relied  on  the  payment  pattern 
established  by  RE  with  respect  to  these 
obligations. 

6.  CDC  administered  Ae  Note  on 
behalf  of  d>e  Plan  at  no  daarge.  Up  to 
and  t»»chH>i"e  April  30, 1991,  RE  paid 
$10,938  in  interast,  but  no  prindpaL 
Thereafter,  no  finther  payments  were 
made  on  the  Note  despite  repeated 
demands  for  payment  by  the  Trustees. 
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On  August  12, 1992,  the  Trustees 
obtained  an  environmental  evaluation  of 
the  Property  from  Messrs.  Theodore  G. 
Erier,  P.E.,  President  and  Paul  B.  Hoffey, 
Project  Manager  of  Erler  and 
Kalinowski,  Inc.,  a  firm  of  consulting 
engineers  and  scientists,  located  in  San 
Mateo,  California  and  unrelated  parties. 
In  the  course  of  preparing  the 
environmental  evaluation,  the 
consultants  discovered  that  the  adjacent 
property  was  contaminated  and  that 
ground  water  contamination  had  spread 
to  the  Property.  The  consultants  also 
discovered  that  a  silk  screening  business 
had  formerly  occupied  the  Property  and 
that  as  a  result  of  this  prior  activity, 
there  was  possible  further 
contamination  of  the  Property  from 
toxic  substances  used  in  this 
enterprise.* 

7.  hi  addition  to  the  environmental 
study,  the  Trustees  obtained  an 
appraisal  report  of  the  Property  from 
Messrs.  Kurt  F.  Stahr,  Certified  General 
Real  Estate  Appraiser  and  R.  Dean  Stahr, 
MAI,  Certified  General  Real  Estate 
Appraiser,  independent  appraisers 
affiliated  with  Associated  Services 
Appraisal  Partners,  Inc.  of  Napa, 
California.  As  of  August  19, 1992,  the 
appraisers  placed  the  fair  market  value 
of  the  Property  at  $180,000.  However, 
they  noted  that  this  value  estimate  did 
not  reflect  clean-up  costs  which  would 
be  incurred  for  existing  hazardous 
materials  on  the  Property  and  which 
would  need  to  be  deducted  once  the 
costs  had  been  established. 

8.  On  March  1, 1993,  the  Trustees,  on 
behalf  of  the  Plan,  commenced  litigation 
against  RE  and  Messrs.  Rule  and  Dale  in 
the  Superior  Court  of  the  State  of 
California,  County  of  Napa  (the  Court). 
The  Trustees  sought  to  foreclose  on  the 
Property  and  obtain  a  money  judgment 
from  the  defendants.  There  were  no  bids 
on  the  Property.  After  a  contested 
hearing,  the  Court  entered  judgment  in 
favor  of  the  Plan  in  the  amount  of 
$368,463.  Under  California  law.  the 
Judgment  accrues  interest  at  the 
statutory  rate  of  10  percent  per  annum 
from  March  1, 1993. 

9.  As  a  result  of  the  foreclosure 
proceeding,  all  rights  inuring  to  the  Plan 
under  the  Note  and  the  Deed  of  Trust 
were  merged  into  the  Judgment. 
Currently,  the  Judgment  is  a  non- 
performing  asset  of  the  Plan  and  the 
individual  defendants  are  in 
bankruptcy.  Because  collection  of  the 
Judgment  appears  to  be  in  doubt,  the 
Trustees  have  determined  to  dispose  of 


'  Tha  Department  expresses  no  opinion  herein  on 
whether  the  decision  by  the  Trustees  to  invest  Plan 
assets  in  the  Note  «vith  R£  violated  any  of  the 
provisions  of  part  4  of  title  I  the  Act. 


it  to  prevent  loss  to  the  Plan.  The 
Trustees  also  beUeve  that  no  third  party 
would  purchase  the  Judgment  or  that  if 
a  purt:hase  were  possible,  it  would  be  at 
a  large  discount.  Therefore,  an 
administrative  exemption  is  requested 
from  the  Department  in  order  that  the 
Trustees  can  sell  the  Judgment  to  Mr. 
Couch. 

10.  Mr.  Couch  proposes  to  purchase 
the  Judgment  for  its  outstanding 
principal  araoimt  and  pay  any  past  due 
interest  and  additional  interest 
(calculated  at  the  statutory  rate  of  10 
percent  per  annum)  accruing  on  the 
Judgment  from  March  1, 1993  to  the 
date  of  purchase.  According  to  the 
applicant,  as  of  July  1, 1993,  the 
aggregate  purchase  price  for  the 
Judgment  was  $381,164.  Also  according 
to  the  applicant,  additional  interest 
accrues  at  the  rate  of  $101  per  day. 

11.  To  acquire  the  Judgment,  Mr. 
Couch  will  make  a  cash  payment  to  the 
Plan.  In  addition,  the  Plan  will  not  be 
required  to  pay  any  fees  or  commissions 
in  connection  with  the  sale.  If  Mr. 
Couch  recovers  additional  amounts 
from  the  Judgment  that  are  in  excess  of 
his  purchase  price,  these  additional 
amounts  will  be  applied  to  litigation 
expenses  in  obtaining  the  Judgment  and 
the  balance  will  be  paid  to  the  Plan. 

12.  The  Trustees  have  appointed 
Jeffrey  N.  Qayton  and  the  law  finn  of 
Callister,  Duncan  &  Nebeker  as  the 
independent  fiduciary  for  the  Plan  with 
respect  to  the  proposed  sale.  Mr. 
Clayton,  an  attorney,  has  extensive 
experience  in  the  pension  and  employee 
benefit  fields. 

Mr.  Clayton  represents  that  both  he 
and  his  firm  are  not  related  to  the 
parties  involved  in  the  proposed 
transaction.  He  states  that  he  has 
reviewed  the  terms  of  the  proposed  sale 
including  relevant  documents  and 
believes  the  transaction  would  be  in  the 
best  interest  of  the  Plan  and  its 
participants  and  beneficiaries.  Mr. 
Clayton  notes  that  the  Plan  has  a  non- 
performing  asset  of  questionable  value 
and  doubtful  collectibility.  If  the 
Judgmffiit  were  collectible,  he  states  that 
the  total  amount  which  the  Plan  could 
recover  would  be  the  Judgment  amount 
plus  interest  at  the  statutory  rate. 
Because  Mr.  Couch  has  offered  to 
purchase  the  Judgment  for  its  full  face 
amoimt  plus  interest  as  it  accrues  at  the 
statutory  rate,  Mr.  Clayton  explains  that 
the  Plan  will  recover  100  percent  of  its 
investment  in  addition  to  interest 
accniing  on  the  investment  to  the  date 
of  the  Judgment  as  well  as  all  interest 
accruing  after  the  date  of  the  Judgment 
at  the  10  percent  statutory  rate.  Mr. 
Clayton  also  states  that  the  Plan  will 
have  cash  which  it  can  invest  in 


appropriate,  income-producing 
investments. 

Mr.  Clayton  represents  that  both  he 
and  his  firm  will  undertake  the 
reponsibihty  of  monitoring  the 
proposed  sale  transaction,  particularly 
verifying  that  the  appropriate  payment 
is  made  to  the  Plan. 

13.  In  summary,  it  is  represented  that 
the  proposed  transaction  will  satisfy  the 
statutory  criteria  for  an  exemption 
vmder  section  408(a)  of  the  Act  because: 
(a)  the  sale  will  be  a  one-time 
transaction  for  cash;  (b)  the  Plan  will 
not  be  required  to  pay  any  fees  or 
commissions  in  connection  therewith; 
(c)  Mr.  Couch  will  purchase  the 
Judgment  for  its  outstanding  principal 
balance  and  pay  any  past  due  interest  as 
well  as  additional  interest  accruing  at 
the  statutory  rate  on  the  Judgment  to  the 
date  of  the  purchase;  (d)  the  Plan  will 
receive  a  complete  return  of  its 
investment;  (e)  any  additional 
consideration  that  Mr.  Couch  receives 
pursuant  to  the  Judgment  which  is  in 
excess  of  the  purchase  price  will  be 
apphed  to  litigation  expenses  and  the 
balance  paid  to  the  Plan;  and  (f)  an 
independent  fiduciary  has  determined 
that  the  transaction  is  appropriate  for 
the  Plan  and  in  the  best  interest  of  its 
participants  and  beneficiaries. 

Notice  To  Interested  Persons 

Notice  of  the  proposed  exemption 
will  be  provided  to  all  interested 
persons  within  7  days  of  the  pubUcation 
of  the  notice  of  pendency  in  the  Federal 
Register.  Such  notice  will  be  given  to 
interested  persons  by  personal  delivery 
or  by  first  class  mail.  The  notice  will 
include  a  copy  of  the  notice  of 
pendency  as  published  in  the  Federal 
Register  and  will  inform  interested 
persons  of  their  right  to  comment  on 
and/or  to  request  a  hearing  with  respect 
to  the  proposed  exemption.  Written 
comments  and  hearing  requests  are  due 
within  37  days  of  the  publication  of  the 
notice  of  proposed  exemption  in  the 
Federal  Register. 

FOR  FURTHER  fNFORMATION  CONTACT:  Ms. 
Jan  D.  Broady  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

Money  Purchase  Retirement  Plan  of 
Local  567, 1.B.E.W.  (the  Plan)  Located 
in  Falmouth,  Maine 

[Application  D-9465] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
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{3102836.  Angust  10. 1990).  If  the 
'exemptioQ  is  granted,  the  restridions  of 
section  406(a).  40e(b)tl)  and  (b)t2)  of  the 
Act  and  tile  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(l){A) 
throu^  tTE)  of  the  Code,  shall  not  apply 
to  the  proposed  lease  (the  Lease)  oi  360 
squaie  £eet  <A  of&ce  space  (the  Office 
Space)  in  a  conunerdal  office  building 
located  in  Falmouth.  Maine,  to  the  Plan 
by  the  Local  No.  567.  International 
Brotherhood  of  Electrical  Workers 
(I.B.E.W.).  Building  Corporation  (the 
Building  Corporation),  a  coipoiation 
which  is  wholly-owned  by  the  Local  Na 
567  of  the  LB.E.W..  AFL-QO  (the 
Union),  a  party  in  interest  with  respect 
to  the  Plan. 

This  proposed  exemption  is 
conditioned  upon  the  roUowing 
requirements:  (a)  The  terms  of  the  Lease 
are  at  least  as  bvotable  to  the  Plan  as 
those  obtainable  in  an  arm's-length 
transaction  with  an  unrelated  party;  (b) 
an  independent,  qualified  appraiser 
detennines  annuedly  the  fair  market 
rental  value  of  the  Office  ^ce;  (c)  the 
Lease  pavmants  are  adjusted  annually 
by  an  independent,  qualified  fiduciary, 
to  assure  that  such  Lease  payments  are 
not  greater  than  the  fair  maixet  rental 
value  of  the  Office  Space:  (d)  the 
independent.  qaaHfied  fiduciary 
determines  that  the  transaction  is 
appropiiale  for  the  Plan  and  in  the  best 
interests  of  the  Plan's  participants  and 
beneficiarias;  and  (e)  tne  independent 
qualified  fiduciary  moaitors  toe 
transactk)B  and  the  conditiona  of  the 
emraptlon  and  takes  whatever  action  is 
necessary  to  enforce  the  Plan's  rights 
under  the  Lease. 

Summaiy  of  Facts  and  Representatkms 

1.  The  Plan  is  a  money  purchase 
pension  plan,  sponsored  by  (he  Union, 
which  provides  retirement  benefits  from 
cootiibutiaBS  required  by  ceitaiB 
coHectiTa  bargaining  agreemeDts 
between  ^»  thiion  and  paiticipatiDg 
employers.  As  of  April  30, 1993.  the 
Plan  had  total  aseete  of  14,725.260  and 
250  paitidpants. 

2.  The  Pub  ia  admiaistemd  by  aix 
trustees  (the  Trustees},  three  of  whom 
are  appointed  by  the  Union  (the  Union 
Trustees)  and  three  of  whom  are 
appointed  by  area  contractors  who 
employ  Union  laborers  (the  Employer 
Trustees).  The  Union  Trustees  are 
Messrs.  Milton  McBreairty,  James 
Mailer,  and  David  Twitchell.  The 
Employer  Trustees  are  Messrs.  Thomas 
Driscoll,  David  Bradbury,  and  )ohn 
Penny.  The  Employer  Trustees  are  not 
affiliated  with  eittrar  the  Union  or  the 
Building  Corporation.  The  Trustees 
maJce  tnTestment  decisions  for  the  Plan. 


3.  The  Union  has  its  business  offices 
and  other  facilities  in  a  building  (the 
Building)  located  at  240  Old  Gray  Road. 
Falmoudi.  Maine.  The  Building,  whidi 
is  owned  by  the  Building  Corporation, 
consists  of  a  single-story  building 
situated  on  approximateiy  two  and  one- 
half  acres  of  land.  The  Union  occupies 
the  Building,  which  includes  Union 
offices  and  a  Union  meeting  hall.  Union 
members  are  also  participants  in  die 
Plan. 

4.  Since  October  1. 1992.  the  Plan  has 
been  occupying  the  Office  Space,  which 
is  approximt^y  twenty-five  percent  of 
the  Building,  without  the  payment  of 
rent  and  at  sofbrance.'  Because  of  the 
Building's  current  availability  and  its 
proximity  to  the  Union  facilities  and 
services  used  by  Plan  participants,  the 
Trustees  wish  to  negotiate  a  proposal 
with  the  Building  Corporation  to  lease 
(the  Laase)  the  Office  Space  to  the  Plan. 

Tbe  applicant  states  that  the  Lease 
would  constitute  the  payment  by  a  plan 
for  office  space  to  a  pa^y  in  interest 
within  the  mfl""'"g  of  section  408(b)(2) 
of  the  Act.  The  applicant  states  further 
that  tiie  Lease  would  othenvise  meet  the 
requiraaoents  of  2S  CFR  2550.408b-2. 
relating  to  aaction  408(b)(2).  and  be 
statutrodly  exaoipt  from  the  pohibitioos 
of  sectsoo  «06(a}  of  the  Act.  but  lor  the 
paiticipatit^  by  the  Union  Trostaes  ia 
the  dedsioo  io  have  the  Plaa  epgi^  ia 
the  proposed  transaction.'  The 
Declaratiai  of  l>Mt  for  the  Plan 
requiiw  tiaat  a  maioiity  of  tlM  Trustees. 
mhkh  necessarily  includes  at  least  ooe 
Union  Trustee,  vote  to  cause  the  Plan  to 
enter  into  any  transactioD  such  as  the 
proposed  lease.  Howtnmi,  if  the  Unioo 
Trustees  aaaccise  their  fiduciary 
authority  to  caoae  the  Plan  to  autBr  into 
the  Lease,  the  transaction  may 
constitute  a  violatioa  of  section 
40G(bK2|  of  tka  Act.  Thecafore,  the 
Trustees  mouast  an  adaainistratiTa 
exempdfOD  from  the  Departmeat  to 
permit  the  Plan  to  lease  a  portioD  of  the 
Building  from  the  Building  Corporatioa 
under  the  terms  and  ooaditioas 
deaciibed  herein. 

5.  The  Lease  has  an  initiai  (arm  of  five 
years  with  two  extension  tenns,  each 


>  The  a^licam*  r*pr«Mnl  Att.  tk«  prior  iiMof 
offio*  lyan  ky  Hm  Pka  without  tiM  pajrmMl  of  aat 
to  tk«  Building  CorpMatiaa  i<  slitittorily  aumpt 
undw  taction  408(bKZ)  of  Iha  Act  The  Dapartmant 
flKpnaiaft  so  apinioB  in  viit  pfopoaad  axanptsoB 
OB  «4i«ltMr  Aa  aaa  tlsmdk  oCBoa  apaoa  aattslai  ^m 
tenni  and  oaadilioM  o<  aacHea  40a(bX2)  «f  4ha  Afll 
and  it,  thus,  atatuioiily  aicampL 

*  The  Dapartnent  AKpraasaa  no  opinion  at  to 
wbothar  tha  Laaaa  cOBStttntaa  tha  paymant  by  a 
plai  for  oSksa  jfwa  «a  a  party  (■  iataNat  wt&lB 
the  ma«ii«  of  aadtoo  «aaM(2} «( ite  act  «r 
whetlMT  tha  Laaia  i«  •tatulaii^  axampt  froa  Iha 
prohibltioiu  of  *ectloa  40e(«)  of  the  Act  by  viitoa 
of  taction  4e8(b)t2)  of  the  Act 


one  for  an  additional  five-year  period. 
During  the  first  year,  the  Lease  payment 
will  be  fixed  at  $3,816  per  year  or  $318 
per  month.  All  Lease  payments  %vill  be 
paid  in  equal  monthly  installments. 
Subsequent  Lease  payments  will  be 
adjusted  imnually  oy  the  Plan's 
independent,  qualified  fiduciary  on 
each  anniversary  date  of  the  Lease  to 
assure  that  such  Lease  payments  are  not 
greater  thnn  the  fair  market  rental  of  the 
Office  Space. 

The  Lease  provides  for  the  follovting: 
(i)  An  unconditional  ri^t  £or  the  Plan 
to  terminate  M  any  time  upon  sixty 
days'  notjca  without  penalty,  (ii)  a  right 
for  the  Plan  to  occupy  free  a  pmlion  of 
the  Building,  p^uling  fit-up  trfthe 
Office  Space,  liiii  a  r^bt  for  the  Plan  to 
receive  writtm  notice  eskd  a  cuie  period 
for  payment  defaults  as  well  as  other 
defauks.  and  (iv)  self-hslp  and  set  off 
rights  which  allow  the  PlJm  to  take 
action  on  behalf  of  the  Building 
Corporatiao  in  the  case  of  de&ult  and 
the  right  to  set  off  such  costs  against  the 
Lease  pa>'ments.  The  Lease  also 
provides  that  the  Plan  will  have  use  of 
a  comakoo  hmdrnMOi.  common 
bathrooms,  and  a  coounon-parlung  lot 
in  additi<m  to  the  use  of  the  Office 
Space. 

With  regard  to  costs,  the  Building 
Corpocation  will  pay  ftv  the  initial  fit- 
up  of  the  ieaaahoJd  space:  ail  utilities, 
except  the  Plan's  separate  telephone 
service;  maiatonaace  and  repairs  of  the 
Building,  inchiding  structure, 
mechanical  systems  and  windows, 
janitohal  services,  real  estate  taxes. 
casualty  insx ranee  for  the  Building:  and 
all  interior  and  axtacior  ocwuDon  area 
expenses.  The  Plan's  only  occupancy 
costs  above  the  Lease  payments  will  be 
its  telephone  servioe.  any  personal 
property  taxes  on  its  equipment,  and 
routine  maintenance  of  the  interior  of  its 
single  office. 

6.  The  Office  Space  was  appraised  by 
David  J.  Cash  man  (Mr.  ^ashman)  of 
Cashman  Associates,  an  independent 
commercial  real  estate  manager  and 
developer  located  in  Bangor.  Maina 
Cashman  Associates  represents  that  it  is 
experienced  at  determining  of  market 
rental  value  of  commensal  office  space. 
Cashman  Assodates  hjither  represent 
that  it  is  iinmlatnH  to  and  independent 
of  the  Union,  the  Building  Corporation, 
and  its  affiliates. 

Bv  letter  dated  August  31, 1993.  Mr. 
Casnman  pifr***^  the  iait  market  rental 
value  of  the  Office  Space,  which 
includes  a  rhsrge  ior  use  of  the  common 
area,  at  $3816  per  year.  Mr.  Cashman 
states  thai  it  is  customary  in  lease 
sitnalions  to  have  aoomnBon  area  chaige 
to  the  tenant  to  compeasate  the  iandiord 
for  the  expense  of  this  common  area.  Mr. 
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Cashman  utilized  the  market  approach 
valuation  by  using  recent  sales  from 
twelve  comparable  properties  in  the 
greater  Portland  area. 

7.  The  Trustees  have  also  employed 
the  services  of  Cashman  Associates  to 
serve  as  the  independent,  qualified 
fiduciary  for  the  Plan  with  respect  to  the 
Lease.  Cashman  Associates  represents 
that  it  has  extensive  experience  in  the 
development,  sales  and  management  of 
commercial  office  space,  a)mmercial 
retail  faciUties  and  multi-unit 
residential  projects.  On  June  25, 1993, 
the  Trustees  signed  an  agreement  with 
Cashman  Associates  (the  Agreement) 
under  which  Cashman  Associates 
agreed  to  serve  as  a  fiduciary  within  the 
meaning  of  section  3(21 )  of  the  Act. 
Cashman  Associates  states  that  it 
unjderstands  and  acknowledges  its 
duties,  responsibilities,  and  liabilities  in 
acting  as  a  fiduciary  with  respect  to  the 
Plan,  based  upon  consultation  with 
counsel  experienced  with  the  fiduciary 
responsibility  provisions  of  the  Act. 

Under  the  Agreement,  Cashman 
Associates  agreed  to  perform  the 
following  services:  (i)  To  annually 
appraise  the  tail  market  rental  value  of 
the  Office  Space  and  adjust  the  Lease 
payments  accordingly:  (ii)  to  review  and 
negotiate  on  behalf  of  the  Plan  the  Lease 
provisions  and  to  recommend  to  the 
Trustees  whether  the  Lease  and  any 
proposed  amendments  thereto  are  in  the 
best  interests  of  the  Plan;  and  (iii)  to 
ensure  that  any  provisions  of  the  Lease 
remain  in  the  best  interests  of  the  Plan. 
In  addition,  Cashman  Associates 
represents  that  it  will  decide  whether 
the  Plan  should  terminate  the  Lease  or 
renew  the  Lease  for  each  of  the  five-year 
extension  periods. 

8.  By  letter  dated  August  31, 1993, 
Mr.  Cashman  of  Cashman  Associates 
analyzed  the  terms  of  the  Lease  as  a 
representative  of  Cashman  Associates. 
Mr.  Cashman  represents  that  the 
proposed  transaction  would  be  in  the 
best  interests  of  the  participants  and 
beneficiaries  of  the  Plan  because  the 
Lease  payments  are  consistent  with  the 
fair  market  rental  value  for  similar 
properties.  Mr.  Cashman  states  that  the 
Lease  provides  some  specific  provisions 
designed  to  be  beneficial  to  the  Funds, 
such  as  an  early  termination  clause 
without  penalty,  the  tenant's  ten-day 
written  notice  of  payment  default,  and 
the  tenant's  right  to  take  action  on 
behalf  of  the  defaulting  landlord  and  set 
off  such  costs  against  the  rent.  Mr. 
Cashman  states  that  these  conditions 
could  not  be  obtained  in  the  open 
market  without  having  to  pay  a  higher 
rental  to  reflect  the  increased  costs  and 
risks  to  the  landlord. 


9.  In  summary,  the  applicant 
represents  that  the  statutory  criteria  of 
section  408(a)  of  the  Act  are  satisfied 
with  respect  to  the  Lease  because:  (a) 
The  terms  of  the  Lease  will  be  at  least 
as  favorable  to  the  Plan  as  those 
obtainable  in  an  arm's-length 
transaction  with  an  unrelated  party;  (b) 
Cashman  Associates,  as  an  independent, 
qualified  appraiser,  will  determine 
annually  the  fair  market  rental  value  of 
the  Office  Space:  (c)  the  Lease  payments 
will  be  adjusted  annually  by  Cashman 
Associates,  acting  as  the  Plan's 
independent,  qualified  fiduciary,  to 
assure  that  such  Lease  payments  are  not 
greater  than  the  fair  market  rental  value 
of  the  Office  Space:  (d)  Cashman 
Associates  will  determine  that  the 
transaction  is  appropriate  for  the  Plan 
and  in  the  best  interests  of  the  Plan's 
participants  and  beneficiaries:  and  (e) 
Cashman  Associates  will  monitor  the 
transaction  and  the  conditions  of  the 
Lease  and  take  what  ever  action  is 
necessary  to  enforce  the  Plan's  rights 
thereunder. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Kathryn  Parr  of  the  Department, 
telephone  (202)  219-8971.  (This  is  not 
atoll-free  number.) 

Schwebke-Shiskin  &  Associates,  Inc. 
Profit  Sharing  Plan  and  Trust  (the  Plan) 
Located  in  Miramar,  Florida 

[Application  No.  D-9520] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a]  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordjmce  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836,  32847,  August  10, 1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a),  406(b)  (1) 
and  (b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  sectio^ 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code, 
shalLnot  apply  to  the  proposed  sale  by 
the  Plan  to  Schwebke-Shiskin  & 
Associates,  Inc  (SSA),  the  Plan's 
sponsor  and  a  party  in  interest  with 
respect  to  the  Plan,  of  certain  real 
property  (the  Property),  for  cash, 
provided  the  following  conditions  are 
satisfied;  (a)  The  Plan  pays  no  fees  or 
commissions  in  connection  with  the 
transaction:  (b)  the  sales  price  of  the 
Property  will  be  the  greater  of 
$1,068,000  or  the  fair  market  value  of 
the  Property  on  the  date  of  the  sale  as 
determined  by  a  qualified,  independent 
appraiser,  (c)  SSA  will  pay  to  the 
Internal  Revenue  Service  (the  Service) 
in  timely  fashion  all  excise  taxes  due  in 


connection  with  the  past  leasing  of  the 
Property  by  the  Plan  to  SSA;  and  (d)  to 
the  extent  that  the  Plan  received  less 
than  fair  market  rental  value  from  SSA 
in  connection  with  the  past  leasing  of 
the  Property,  SSA  will  make  the  Plan 
whole,  with  appropriate  interest,  for  any 
such  shortfall,  within  60  days  of  the 
granting  of  the  exemption  proposed 
herein. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  contribution 
plan  that  has  approximately  100 
participants.  The  approximate  aggregate 
fair  market  value  of  the  Plan's  assets  is 
currently  $1,800,000. 

2.  On  July  19, 1988  the  Plan 
purchased  a  parcel  Hf  real  estate  from 
Sunbeam  Properties,  Inc.,  an  unrelated 
third  party,  for  $321,588.  The  Plan  then 
contracted  with  D.I.C.  Commercial 
Construction  Corp.,  another  unrelated 
party,  to  construct  an  office  building  on 
the  real  estate.  The  building  was 
constructed  for  a  total  cost  of  $741,094. 
The  building  and  real  estate  together 
constitute  the  Property. 

3.  Effective  March  1, 1989,  the  Plan  as 
lessor  executed  a  lease  agreement  with 
SSA  for  a  term  of  five  years  for  the 
Property.  The  lease  was  a  triple  net  . 
lease  with  the  annual  lease  payment  set 
at  an  amount  equal  to  or  exceeding  the 
fair  market  rent  for  similar  office  space 
in  the  area.  On  November  16, 1989,  the 
lease  was  "restructxired"  retroactive  to 
March  1. 1989,  with  the  only  change 
being  an  increase  in  the  monthly 
payment  from  $5,000  to  $6,700.  The 
"restructured"  lease  was  prepared  after 
the  Plan  obtained  written 
recommendations  from  several 
independent  parties  who  were  asked  to 
review  the  lease.  The  difference 
between  the  $6,700  per  month  and  the 
prior  $5,000  monthly  payments  was 
made  up  in  a  lump  sum  payment  from 
SSA  to  the  Plan.  The  Plan  has  received 
all  required  lease  payments  on  a  timely 
basis.  The  lease  transaction  has  resulted 
in  the  Plan  receiving  cash  pa3rments  in 
excess  of  $360,000. 

4.  SSA  now  desires  to  purchase  the 
Property  from  the  Plan  in  order  to  undo 
the  on-going  prohibited  transaction 
resulting  from  the  lease.  Messrs.  Gary 
Dinka  and  Robert  Love  of  American 
Realty  Consultants,  Inc.,  independent 
real  estate  appraisers,  have  appraised 
the  Property  as  having  a  fair  market 
value  of  $1,000,000  as  of  July  1,  1993. 
SSA  proposes  to  purchase  the  Property 
from  the  Plan  for  a  total  purchase  price 
of  $1,068,000.  The  Plan  will  be 
receiving  all  cash  from  SSA.  Although 
the  Property  has  been  appraised  at  $1 
million,  SSA  will  be  puirchasing  the 
Property  at  the  higher  figure,  which  is 
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sl^shtfy  in  excess  of  the  Plan's  original 
cost  for  the  Property. 

5.  The  applicant  acknowledges  that 
the  on-goirig  lease  of  the  Property 
constitutes  a  prohibited  transaction  for 
which  no  exemptive  relief  is  being 
proposed,  and  that  all  required  Forms 
5330  have  been  filed  with  the  Service. 
In  this  regard.  SSA  has  paid  the  excise 
taxes  due  for  1989  in  hill.  SSA  filed 
Forms  9465  (an  agreement  with  the 
Service  to  pay  the  excise  taxes  due  on 
an  installment  basis]  with  respect  to  the 
1990-1992  Forms  5330  and  is  making, 
and  will  continue  to  make,  timely 
payments  in  accordance  therewith. 
Such  installment  payments  have  been 
accepted  by  the  Service.  With  respect  to 
the  lease  payments  which  have  been . 
made  in  1993,  SSA  represents  that  it 
will  file  the  appropriate  Form  5330  and 
pay  the  excise  taxes  relating  thereto  on 
or  before  the  due  date  of  the  1993  Form 
5330.  In  addition,  the  applicant 
represents  that  to  the  extent  the  Plan 
received  less  than  fair  market  rental 
value  from  SSA  for  the  Property,  SSA 
will  make  up  the  shortfall,  together  with 
appropriate  interest,  within  60  days  of 
the  date  of  granting  of  the  exemption 
proposed  herein. 

6.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
satisfies  the  criteria  contained  in  section 
408(a)  of  the  Act  because:  (a)  the  sale  is 
a  one-time  transaction  for  cash;  (b)  no 
commissions  or  other  expenses  will  be 
paid  by  the  Plan  in  cormection  wilh  the 
transaction;  (c)  the  sale  will  permit  the 
Plan  to  undo  an  on-going  prohibitiKl 
transaction;  (d)  the  proposed  sales  price 
is  greater  than  the  fair  market  value  of 
the  Property  as  determined  by  a 
qualified  independent  appraiser;  and  (e) 
SSA  has  filed  and  will  file  with  the 
Service  all  appropriate  Forms  5330  in 
cormection  with  the  past  leasing  of  the 
Property  and  will  pay  all  excise  taxes 
arising  as  a  result  of  such  lease. 

Tax  Consequences  of  Transaction 

The  Department  of  the  Treasury  has 
determined  that  if  a  transaction  between 
a  qualified  employee  benefit  plan  and 
its  sponsoring  employer  (or  affiliate 
thereof)  results  in  the  plan  either  paying 
less  than  or  receiving  more  than  fair 
market  value,  such  excess  may  be 
considered  to  be  a  contribution  by  the 
sponsoring  employer  to  the  plan  and 
therefore  must  be  examined  under  the 
applicable  provisions  of  the  Code, 
including  sections  401(a)(4],  404  and 
415. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
H.  Leflcowitz  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 


Stanley  Pichney  IRA.  Arthur  Millman 
IRA.  William  Millman  IRA.  and 
Bernard  Blum  IRA  (Collectively,  the 
IRAs)  Located  in  New  York.  NY 

[AppUcation  Not.  D-4554  thru  D-^S57] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  4975(c)(2)  of  the 
Code  and  in  accordance  with  the 
procedures  set  forth  in  29  CFR  part 
2570.  subpart  B  (55  FR  32836,  32847. 
August  10, 1990).  If  the  exemption  is 
granted  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code  shall  not  apply 
to  the  proposed  cash  redemption  by 
Homemaker  Industries,  Inc.  (the 
Corporation)  of  its  issued  and 
outstanding  shares  of  common  stock 
(the  Shares)  held  by  the  IRAs;  provided 
that:  (1)  The  fair  market  value  of  the 
Shares  is  received  by  the  IRAs,  as 
determined  on  the  date  of  the 
redemption  by  a  qualified,  independent 
appraiser,  and  (2)  the  IRAs  do  not  incur 
any  expenses  in  connection  with  the 
proposed  redemption. 

Summary  of  Facts  and  Representations 

1.  The  IRAs  are  individual  retirement 
accoimts  as  described  in  section  408(b) 
of  the  Code,  which  are  sponsored  by 
four  individuals:  Messrs.  Stanley 
Pichney,  Arthur  Millman.  William 
Millman.  and  Bernard  Blum.'  With  the 
exception  of  the  Bernard  Blum  IRA  that 
is  self-directed  by  Mr.  Blum,  the  other 
three  IRAs  are  managed  by  an 
independent  trustee.  The  Chase 
Manhattan  Bank,  N.A.  is  authorized  to 
exercise  discretionary  decisions  for 
investments,  including  redemptions,  of 
both  the  Arthur  Millman  IRA  and  the 
William  Millman  IRA.  Likewise,  the 
Boston  Safe  Deposit  and  Trust  Company 
is  authorized  to  exercise  discretionary 
decisions  for  investments  of  the  Stanley 
Pichney  IRA. 

The  only  assets  currently  held  by  the 
IRAs  are  385.797  Shares  that  weYe' 
acquired  by  the  IRAs  during  1987  when 
an  employee  stock  ownershiif^lan 
(ESOP)  was  terminated.  The  Shares 
were  distributed  by  the  ESOP  and  wer« 
rolled  over  Into  the  IRAs  by  their 
respective  individual  sponsors.  The 
IRAs  holdings  of  the  Shares  are  as 
follows: 


Arthur  Millman  IRA  .. 
William  MUlman  IRA 
Bernard  Blum  IRA  ... 


Job* 385.797 


Shares 


146.000 

41.000 

8.000 


2.  The  Corporation,  •  a  New  York 
corporation  with  its  principal  offices  in 
New  York  City,  manufactures  and 
distributes  braided  rugs  from  its 
facilities  in  South  Carolina  and 
Tennessee;  and  also  imports  and 
distributes  woven  rugs  from  India.  The 
principal  customers  of  the  Corporation 
are  major  discount  chains  and 
consumers  who  purchase  rugs  through 
catalogs  of  direct-mail  companies. 

Mr.  Stanley  Pichney  is  President  of 
the  Corporation  with  responsibility  for 
sales,  pricing,  purchasing,  and  design 
functions.  Mr.  Arthur  Millman  is 
Executive  Vice  President  of  the 
Corporation  and  is  responsible  for 
production. 

The  Corporation  has  439.553  shares  of 
common  stock  issued  and  outstanding. 
Although  the  Corporation  is  closely 
held,  the  applicants  represent  that  no 
absolute  control  is  held  by  any  one 
person.  The  common  stock,  as  currently 
authorized  and  distributed,  is  not  listed 
or  traded  on  any  public  market,  cmd  it 
is  represented  that  it  is  unlikely  that  the 
common  stock  will  be  traded  in  the 
future.  Furthermore,  the  applicants  state 
that  there  is  no  intention  by  the 
shareholders  to  sell  the  Corporation. 
The  applicants  also  represent  that 
historically  the  Corporation  has  not  paid 
dividends,  and  it  is  prohibited  from 
doing  so  in  the  foreseeable  future  by  the 
Corporation's  source  of  revolving  credit, 
the  Fleet  Credit  Corporation,  located  in 
Providence,  Rhode  Island. 

In  addition  to  the  approximately  385 
Shares  held  by  the  IRAs,  the  following 
five  persons  individually  hold 
approximately  53  Shares. 


Shares 

Stanley  Pichnev  

14.422 

Arthur  Millman  

13.448 

William  Millman  ^ 

Melvin  Merlans  ...» ~ 

Bernard  Blum    

2.916 

22.000 

0.970 

Total  

53.756 

Stanley  Pichney  IRA 


3.  The  applicants  seek  an  exemption 
from  the  prohibited  transaction 
provisions  of  the  Code  in  order  that  the 
Shares  held  by  the  IRAs  may  be 
redeemed.  The  redemption  of  the  Shares 
190.797    is  part  of  a  plan  of  recapitalization 


Shares 
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'  Massn.  Arthur  Millman  and  William  Millman 
are  brothers. 


•  The  Corporation  does  not  sponsor  the  IRAs  nor 
have  any  involvement  with  them. 


adopted  on  October  8, 1993,  by  the 
Board  of  Directors  of  the  Corporation, 
consisting  of  Messrs.  Stanley  Pichney, 
Arthur  Millman.  and  Melvin  Merians. 
The  plan  of  recapitalization,  which 
requires  shareholder  approval,  first 
proposes  to  authorize  and  increase  the 
number  of  shares  of  common  stock  of 
the  corporation  from  the  existing 
amoimt  of  2,000  shares  to  2  million 
shares  with  each  issued  and  outstanding 
share  split  into  1,000  shares.  After  the 
authorized  shares  are  increased  and 
split,  the  Corporation  proposes  to 
redeem  all  of  the  Shares  held  by  the 
IRAs  and  a  number  of  shares  held 
individually  by  Messrs.  Melvin  Merians 
and  Bernard  Blum.  Consideration  for 
the  redemption  is  to  be  the  fair  market 
value  of  the  Shares  as  determined  by  a 
quahfied,  independent  appraiser. 

As  of  September  27, 1993,  an 
independent  appraiser,  Keeley 
Management  Company  of  Radnor, 
Pennsylvania  determined  the  fair 
market  value  of  the  Shares  to  be  $25.78 
per  share  (ad)usted  for  the  1,000  for  1 
stock  split).  Prior  to  redeeming  the 
Shares,  the  applicants  represent  that  an 
updated  evaluation  will  be  obtained 
from  the  independent  appraiser  to 
assiu'e  that  the  IRAs  receive  the  fair 
market  value  of  the  redeemed  Shares. 

4.  The  applicants,  which  are  the 
Corporation,  the  sponsors  of  the  IRAs, 
and  the  two  independent  trustees, 
represent  that  the  redemption  of  the 
Shares  from  the  IRAs  will  enable 
sponsors  of  the  IRAs  to  diversify'  their 
respective  investment  portfolios  into 
income  producing  investments.  In 
addition,  the  IRAs  will  be  able  to  obtain 
liquid  assets  that  will  enable  them  to 
meet  their  distribution  requirements 
and  minimize  their  investment  risks. 
Furthermore,  three  of  the  IRAs  are 
protected  by  the  discretionary  authority 
of  the  two  independent  trustees  in  their 
voting  as  shareholders  of  the 
Corporation.  The  applicants  represent 
that  there  is  the  additional  protection 
for  the  IRAs  of  the  qualified  appraiser  in 
its  independent  determination  of  the 
fair  market  value  of  the  Shares.  Also,  the 
applicants  represent  that  the  proposed 
transaction  will  be  a  one-time 
transaction  for  cash  which  can  be  easily 
monitored  with  no  expenses  incurred  by 
the  IRAs. 

5.  In  summary,  the  applicants 
represent  that  the  proposed  transactions 
will  satisfy  the  criteria  of  section 
4975(c)(2)  of  the  Code  because  (a)  the 
redemptions  will  be  for  the  fair  market 
value  of  the  Shares  and  a  one-time 
transaction  for  cash;  (b)  the  IRAs  will 
not  incur  any  expenses  in  connection 
with  the  redemptions;  (c)  the  &ir  mari^et 
value  of  the  Shares  will  be  detennined 


on  the  date  of  the  redemptions  by  a 
qualified,  independent  appraiser;  (d)  the 
proposed  redemptions  will  enable  the 
IRAs  to  convert  illiquid,  non-income 
producing  assets  to  income  producing, 
liquid,  and  diversified  investments  and 
meet  the  distribution  requirements  of 
the  IRAs  to  the  respective  participants 
and  their  beneficiaries;  and  (e)  the 
proposed  redemption  transactions  will 
be  subject  to  a  vote  of  approval  by  the 
shareholders  of  the  Shares,  which 
ihcludes  the  two  independent  trustees, 
the  Chase  Manhattan  Bank,  N.A.  and  the 
Boston  Deposit  and  Trust  Company. 
NOTICE  TO  INTERESTED  PERSONS:  Since 
the  sponsors  of  the  IRAs  are  the  only 
persons  affected  by  the  proposed 
transactions,  there  is  no  need  to 
distribute  notice  to  interested  persons. 
Comments  and  requests  for  a  hearing  are 
due  30  days  after  publication  of  this 
notice  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
C.E.  Beaver  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  of 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/ or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  beilefit  of  the 
emplej'ees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  imder  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/ or  the  Code, 
including  statutory  or  administrative 


exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whetlier  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete  and 
accurately  describe  all  material  terms  of 
the  transaction  which  is  the  subject  of 
the  exemption.  In  the  case  of  continuing 
exemption  transactions,  if  any  of  the 
material  facts  or  representations 
described  in  the  application  change 
after  the  exemption  is  granted,  the 
exemption  wiU  ceas^to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  change,  application  for  a  new 
exemption  may  be  made  to  the 
Department. 

Signed  at  Washington,  DC,  this  29th  day  of 
November,  1993. 

Ivan  Strasfield, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 

|FR  Doc.  93-29554  Filed  12-2-93;  8:45  am) 

BIUJNG  CODE  4510-2»-P 


PACIFIC  NORTHWEST  ELECTRIC 
POWER  AND  CONSERVATION 
PLANNING  COUNaL 

Columbia  River  Basin  Fish  and  Wildlife 
Program 

November  26, 1993. 

AGENCY:  Pacific  Northwest  Electric 
Power  and  Conservation  Planning 
Council  (Northwest  Power  Planning 
Council). 

ACTION:  Notice  of  final  amendments  to 
the  Colimibia  River  Basin  Fish  and 
Wildlife  Program  (measures  for  resident 
fish  and  wildlife). 

SUMMARY:  Pursuant  to  the  Pacific 
Electric  Power  Plaiming  and 
Conservation  Act  (the  Northwest  Power 
Act,  16  U.S.C.  839,  et  seq.]  the  Pacific 
Northwest  Electric  Power  and 
Conservation  Planning  Council 
(Council)  has  adopted  final  amendments 
to  the  Columbia  River  Basin  Fish  and 
Wildlife  Program  (program).  The 
amendments  include  major  changes  to 
the  resident  fish  and  wildUfe  provisions 
of  the  program.  Copies  of  the 
amendments,  the  Council's  responses  to 
comments  received  in  the  amendment 
process,  and  findings  on  amendment 
recommendations,  are  available  on 
request.  See  "FOR  FURTHER 
INFORMATION",  below. 
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Ba^tfTOund 

'The  Council  is  in  the  fourth  phase  of 
a  process  to  amend  the  Columbia  River   - 
Basin  Fish  ffnd  Wildlife  Program 
(program).  In  phases  one  through  three, 
the  Council  adopted  amendments 
regarding  anadromous  fish.  Phase  four, 
which  addresses  resident  fish  and 
wildlife  issues,  began  in  December. 
1992.  The  Council  adopted  final 
amendments  and  a  response  to 
comments  on  for  phase  4  on  November 
10. 1993. 

FOR  FURTHEfl  INFORMATION  CONTACT: 
For  copies  of  the  final  phase  four 
amendments  to  the  Columbia  Basin  Fish 
and  VVildhfe  Program  (request 
document  no.  91-20).  the  phase  four 
response  to  comments,  which  includes 
findings  on  amendment 
recommendations  (request  docimient 
no.  92-21).  or  other  information,  contact 
the  Council's  Public  Affairs  Division. 
851  SW.  Sixth  Avenue,  suite  1100. 
Portland.  Oregon  97204  or  (503)  222- 
5161.  toll  free  1-800-222-3355. 

Edward  W.  Sheets. 

Executive  Director. 

(FR  Doc.  93-29541  Filed  12-2-93;  8:45  ami 

BIUJNGCOOE  0OO(M)O-M 


POSTAL  RATE  COMMISSION 
{Docket  No.  A94-3;  Order  No.  995] 

Inavale,  NE  68952,  Doris  Hunter  and 
Others,  Petitioners;  Notice  and  Order 
Accepting  Appeal  and  Establishing 
Procedural  Schedule  Under  39  U.S.C. 
404(b)(S) 

Issued:  November  22. 1993. 

Before  Commissioners:  W.H.  "Trey" 
LeBlanc.  HI.  Vice  Chairman;  H.  Edward 
Quick.  Jr.;  Waj-ne  A.  Schley. 

Docket  Number:  A94-3. 

Name  of  Affected  Post  Office:  Inavale. 
Nebraska  68952. 

Name(s)  ofPetitionerfs):  Doris  Hunter 
and  others. 

Type  of  Determination:  Consolidation. 

Date  of  Filing  of  Appeal  Papers: 
November  16. 1993. 

Categories  of  Issues  Apparently 
Raised: 

1.  Effect  on  postal  services  (39  U.S.C. 
404(b)(2)(C)). 

2.  Effect  on  the  community  [39  U.S.C. 
404(b)(2)(A)l. 

After  the  Postal  Service  files  the 
administrative  record  and  the 
Commission  reviews  it.  the  Commission 
may  find  that  there  are  more  legal  issues 
than  those  set  forth  above.  Or.  the 
Commission  may  find  that  the  Postal 
Service's  determination  disposes  of  one 
or  more  of  those  issues. 


The  Postal  Reorganization  Act 
requires  that  the  Commission  issue  its 
decision  within  120  days  fi-om  the 
November  16,  1992  fihng  date  of  this 
appeal  (39  U.S.C.  404(b)(5)).  In  the 
interest  of  expedition,  in  the  light  of  the 
120-day  decision  schedule,  the 
Commission  reserves  the  right  to  request 
the  Postal  Service  to  submit  memoranda 
of  law  on  any  appropriate  issue.  If 
requested,  such  memoranda  will  be  due 
20  days  fi-om  the  issuance  of  the  request 
and  the  Postal  Service  shall  serve  a  copy 
of  its  memoranda  on  the  petitioners. 
The  Commission  reserves  the  right  to 
ask  petitioners  for  more  information. 

If  the  Postal  Service  files  a  brief  or 
motion  to  dismiss  or  a  motion  to  affirm 
the  appeal,  the  Postal  Service  may 
incorporate  by  reference  any 
memoranda  it  previously  filed  in  this 
docket. 

The  Commission  Orders 

(a)  The  Postal  Service  shall  file  the 
record  in  this  appeal  by  December  1. 
1993. 

(b)  The  Secretary  of  the  Postal  Rate 
Commission  shall  publish  this  Notice 
and  Order  and  Procedure  Schedule  in 
the  Federal  Register. 

By  the  Conunission. 
Charles  L.  Qapp. 

Secretary. 

Inavale,  Nebraska  68952 

November  16, 1993 — Filing  of  Appeal 
letters.  | 

November  22.  1993 — Commission 
Notice  and  Order  of  Filing  of  Appeal. 

December  13. 1993 — Last  day  of  filing 
of  petitions  to  intervene  [see  39  CFR 
3001.111(b)]. 

December  21,  1993— Petitioners' 
Participant  Statements  or  Initial  Briefs 
[see  39  CFR  3001.115(a)  and  (b)]. 

January  10, 1994 — Postal  Service's 
Answering  Brief  [see  39  CFR 
3001.115(c)l. 

January  25, 1994 — Petitioners'  Reply 
Briefs  should  Petitioners  choose  to  file 
them  [see  39  CFR  3001.115(d)]. 

February  1, 1994 — Deadline  for 
motions  by  any  party  requesting  oral 
argument.  The  Commission  will 
schedule  oral  argument  only  when  it  is 
a  necessary  addition  to  the  vtrritten 
filings  [see  39  CFR  3001.116]. 

March  15. 1994 — Expiration  of  the 
Commissioner's  120-day  decisional 
schedule  [see  39  U.S.C.  404(b)(5)]. 
(FR  Doc.  93-29578  Filed  12-2-«3;  8:45  am) 

BILUNO  C006  7710-FW-M 


SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  0MB  Review 

ACTION:  Notice  of  reporting  requirements 
submitted  for  review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Comments  should  be  submitted 
on  or  before  February  1. 1994.  If  you 
intend  to  comment  but  cannot  prepare 
comments  promptly,  please  advise  the 
OMB  Reviewer  and  the  Agency 
Clearance  Officer  before  the  deadline. 
COPIES:  Request  for  clearance  (S.F.  83). 
supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer.  Submit 
comments  to  the  Agency  Clearance 
Officer  and  the  OMB  Reviewer. 
FOR  FURTHER  INFORMATION  CONTACT: 
Agency  Clearance  Officer:  Cleo 

Verbillis.  Small  Business 

Administration.  409  3rd  Street.  SW.. 

5th  Floor.  Washington.  DC  20416. 

Telephone:  (202)  205-6629. 
OMB  Reviewer:  Gary  Waxman.  Office  of 

Information  and  Regulatory  Affairs. 

Office  of  Management  and  Budget. 

New  Executive  Office  Building. 

Washington.  DC  20503. 
Title:  Secondary  Market  Disclosure  and 

Assignment  Form. 
Form  No.:  SBA  Form  1088. 
Frequency:  On  Occasion. 
Description  of  Respondents:  SB  .A 

Participating  Lenders. 
Annual  Responses:  5,000. 
Annual  Burden:  10,000. 

Dated:  November  16, 1993. 
Calvin  Jenkins, 

Director,  Office  of  Administrative  Services. 
(FR  Doc.  93-29576  Filed  12-2-93;  8:45  am) 
BIUMQ  CODE  KOS-OI-M 


Reporting  and  Recordkeeping 
Requirements  Under  OMB  Review 

ACTION:  Notice  of  Reporting 
Requirements  Submitted  for  Review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifj-ing 
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the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Comments  should  be  submitted 
on  or  before  January  30, 1994.  If  you 
intend  to  comment  but  cannot  prepare 
comments  promptly,  please  advise  the 
OMB  Reviewer  and  the  Agency 
Clearance  Officer  before  the  deadline. 

COflES:  Request  for  clearance  (S J^*.  83), 
supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  from  tbe 
Agency  Gearance  Officer.  Submit 
comments  to  the  Agency  Clearance 
Officer  and  the  OMB  Reviewer. 

FOR  FURTHER  INFORMATION  CONTACT: 

Agency  Clearance  Officer:  Cleo 
Verbillis,  Small  Business 
Administration,  409  3rd  Street,  SW., 
5th  Floor,  Washington.  DC  20416, 
Telephone:  (202)  205-6629. 

OMB  Reviewer:  Gary  Waxman,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
New  Executive  Office  Building, 
IMTashington,  DC  20503. 

Title:  1993  Health  Benefits  Survey 
Form  No.:  W A. 
Frequency:  One  Time  Survey. 
Description  of  Respondents:  Small  and 

Large  Businesses. 
AnnuaJ  ilesponses:  87. 
Annual  Burden:  47. 

Dated:  November  19, 1993. 
Calvin  Jenkina, 

Director,  Office  of  Administrative  Services. 
(FR  Doc.  93-29577  Filed  12-2-93;  8:45  am) 

BtUJNOCOOE  MSS-OI-M 


[Dsciaration  o<  Disastsr  Loan  Arm  t26921 

Arkansas;  D^daration  of  Disastar  Loan 
Area 

Polk  County  and  the  contiguous 
counties  of  Howard,  Montgomery,  Pike, 
Scott,  and  Sevier  in  the  State  of 
Arkansas,  and  LeFlore  and  McCurtain 
Counties  in  the  State  of  Oklahoma 
constitute  a  disaster  area  as  a  result  of 
damages  caused  by  severe  storms  and 
tornadoes  which  occurred  on  November 
13, 1993.  Applications  for  loans  for 
physical  damage  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  January  21, 1994  and  for 
economic  injury  until  the  close  of 
business  on  August  22, 1994  at  the 
address  listed  below: 

Small  Business  Administration.  Disaster 
Area  3  Office,  4400  Amon  Gaiter 
Blvd.,  suite  102,  Ft  Worth,  TX  76155; 

or  other  locally  announced  locations. 
"ITie  interest  rates  are: 


Percent 

For  physical  damage: 

Homeowners      with      credit 

avaUabIa  elsewhere „.. 

7.250 

Homeowners   without   credrt 

available  elsewhere 

3.625 

Businesses  with  credit  avail- 

able elsewhere 

7900 

Businesses  and  norvproftt  or- 

ganizations without  credit 

available  elsewtvere 

4000 

Others    (Including   non-proftt 

organizations)   with   credit 

available  elsewher* 

7125 

For    Ecoramtc    Injury:    Buel- 

nessas  and  small  agricultural 

cooperathws    without    credit 

availabte  elsewhere 

4.000 

The  numbers  assigned  to  this  disaster 
for  physical  damage  are  269212  for 
Arkansas  and  269312  for  Oklahoma.  For 
economic  injury  the  numbers  812900  for 
Arkansas  and  813000  for  Oklahoma. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008} 

Dated  November  22, 1993. 
Ertkina  B.  Bowles, 
Administrotor. 

[FR  Doc.  93-29571  Filed  12-2-93;  8:45  am) 
BILUNO  CODE  MM-at-M 


Notification  of  Extension  of  Filing 
Deadline 

This  is  to  give  notice  that  the  deadline 
for  filing  applications  for  physical 
disaster  loans  as  a  result  of  the  Midwest 
floods  has  been  extended  an  additional 
30  days  to  December  15, 1993  for  all 
nine  states  that  had  counties 
Presidentially  declared  as  disaster  areas. 
Those  states  and  their  respective 
declaration  numbers  are: 

Illinois— 2662 
Iowa— 2661  » 

Kansas— 2669 
Minnesota — 2664 
Missouri— 2663 
Nebraska — 2667 
NorthDakota— 2670 
SouthDakota— 2668 
Wisconsin — 2660 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  economic  injury  loans 
will  remain  as  previously  published  for 
each  state. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  S9002  and  59008) 

Dated:  November  22. 1993. 
Bernard  KnUk, 

Assistant  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  93-29575  Rled  12-2-93;  8:45  ami 
BIUJNG  COOE  KBS-OMi 


[Declaration  of  DIsastsr  Loan  Arsa  «2669] 

Kansas;  Amandn>ant  #11;  Declaration 
of  Diaastsr  Loan  Area 

The  above-numbered  Declaration  is 
hereby  amended,  effective  October  29, 
1993,  to  include  Sheridan  and  Trego 
Counties  in  the  State  of  Kansas  as  a 
disaster  area  as  a  result  of  damages 
caused  by  flooding  and  severe  storms 
beginning  on  June  28,  1993  and 
continuing  through  October  5, 1993. 

All  counties  contiguous  to  the  above- 
named  primary  counties  have  been 
previously  declared. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
appUcations  for  po]^ical  damage  is 
December  15, 1993,  and  for  economic 
injury  the  deadline  is  April  25, 1994. 

The  economic  injury  nimiber  for 
Kansas  is  793500. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  November  23, 1993. 
Bernard  KoHk, 

Assistant  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  93-29574  Piled  12-2-93;  8:45  ami 

BIUJNOCOOE  M2S-01-M 


Correction  to  Delegation  of  Authority 
No.  12-D,  Revision  3;  Redelegatlon  of 
Disaster  Assistance 

AGENCY:  Small  Business  Administration. 
ACTION:  Correction  to  Delegation  of 
Authority. 

SUMMARY:  This  document  corrects  an 
error  in  Delegation  of  Authority  No.  12- 
D  (Revision  3),  pubhshed  in  the  Federal 
Register  at  58  FR  57891  (October  27, 
1993).  The  increased  amount  of  disaster 
assistance  referred  to  therein  is  available 
for  disasters  occurring  on  or  after  April 
1, 1993,  not  on  or  before  April  1, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Deegan,  Director,  Office  of 
Operations,  Disaster  Assistance,  (202) 
205-6734. 

SUPPLEMENTARY  MFORMATION:  On 
October  27, 1993,  the  Small  Business 
Administration  (SBA)  published 
Delegation  of  Authority  No.  12-D, 
Revision  3  (Delegation  of  Authority), 
which  amended  the  delegation  of 
authority  governing  officials  within  the 
SBA  Office  of  Disaster  Assistance  to 
reflect,  inter  alia,  an  increase  in  the 
aggregate  amount  of  disaster  assistance 
available  to  a  single  borrower.  (58  FR 
57891) 

SBA  is  publishing  this  document  to 
correct  an  error  contained  in  the 
Delegation  of  Authority.  Specifically, 
the  fourth  sentence  of  the  Delegation  of 
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Au^h^ty  Incorrectly  slates  that  the 
iacrease  in  the  aggregate  amount  of 
disaster  assistance  available  to  a  single 
borrower,  firom  $500,000  to  $1,500,000, 
is  effective  for  disasters  occurring  on  or 
before  April  1, 1993.  The  sentence 
should  read  as  follows: 

This  document  amends  that  delegabon  to 
reflect  an  increase  in  the  aggregate  amount  of 
disaster  assistance  available  to  a  single 
borrower,  from  SSOO.OOO  to  $1,500,000,  for 
disasters  occurring  on  or  after  April  1, 1993. 
•         •         •         •         • 

Dated:  November  24. 1993. 
Erskine  B.  Bowles, 
Administrator. 

(FR  Doc.  93-29572  Piled  12-2-93;  8.45  ami 
MUMQ  COOC  Wn-OI-H 


[Ucwwe  No.  03A»-0197] 

WestVen  Limited  Partnership;  Notice 
of  iMuance  of  a  Small  Business 
Investment  Company  License 

On  Man:h  15, 1993,  a  notice  was 
published  in  the  Federal  Register  (58 
FR  13813)  stating  that  an  application 
had  been  filed  by  WestVen  Limited 
Partnership,  208  Capitol  Street,  Third 
Floor,  Charleston.  West  Virginia  25301, 
with  the  Small  Business  Administration 
(SBA)  pursuant  to  §  107.102  of  the 
Regulations  governing  small  business 
investment  companies  (13  CFR  107.102 
(1993)]  for  a  license  to  operate  as  a  small 
business  investment  company. 

Interested  parties  were  given  until 
close  of  business  April  14, 1993  to 
submit  their  comments  to  SBA.  No 
comments  were  received. 

Notice  is  hereby  given  that,  pursuant 
to  section  301(c)  of  the  Small  Business 
Investment  Act  of  1958,  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information,  SBA 
issued  License  No.  03/03-0197  on 
November  1, 1993,  to  WestVen  Limited 
Partnership  to  operate  as  a  small 
business  investment  company. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  S9.011,  Small  Business 
Investment  Companies) 

Dated:  November  29, 1993. 
Charles  R.  Hertdierg, 
Associate  Administrator  for  Investment. 
(FR  Doc  93-29573  Filed  12-2-93;  8:45  am) 
■lujNQ  cooe  ni»-oi-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Approval  of  Noisa  Compatibility 
Program,  Malbouma  Regional  Airport, 
Melt}oume,  FL 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

action:  Notice. 

summary:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
findings  on  the  noise  compatibility 
program  submitted  by  the  Melbourne 
Airport  Authority  under  the  provisions 
of  Title  I  of  the  Aviation  Safety  and 
Noise  Abatement  Act  of  1979  (Public 
Law  96-193)  and  14  CFR  part  150. 
These  findings  are  made  in  recognition 
of  the  description  of  Federal  and 
nonfederal  responsibilities  in  Senate 
Report  No.  96-52  (1980).  On  June  30. 
1992.  the  FAA  determined  that  the 
noise  exposi^re  maps  submitted  by  the 
Melbourne  Airport  Authority  under  part 
150  were  in  compliance  with  applicable 
requirements.  On  October  22, 1993,  the 
Achninistrator  approved  the  Melbourne 
Regional  Airport  noise  compatibility 
program.  All  of  the  recommendations  of 
the  program  were  approved. 
EFFECTIVE  DATE:  The  effective  date  of  the 
FAA's  approval  of  the  Melbourne 
Regional  Airport  noise  compatibility 
program  is  October  22, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tommy  J.  Pickering.  P.E.,  Federal 
Aviation  Administration,  Orlando 
Airports  District  Office,  9677  Tradeport 
Drive,  Suite  130,  Orlando,  Florida 
32827-3596.  (407)  648-6583. 
Documents  reflecting  this  FAA  action 
may  be  reviewed  at  this  same  location. 
8UPPIXMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  has 
given  its  overall  approval  to  the  noise 
compatibility  pfbgram  for  Melbourne 
Regional  Airport,  efiisctive  October  22, 
1993. 

Under  section  104(a)  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(hereinafter  referred  to  as  "the-Acf ').  an 
airport  operator  who  has  previously 
submitted  a  noise  exposure  map  may 
submit  to  the  FAA  a  noise  compatibility 
program  which  sets  forth  the  measures 
taken  or  proposed  by  the  airport 
operator  for  the  reduction  of  existing 
noncompatible  land  uses  and 
prevention  of  additional  noncompatible 
land  uses  within  the  area  covered  by  the 
noise  exposure  maps.  The  Act  requires 
such  programs  to  he  developed  in 
consultation  with  interested  and 
effected  parties  including  local 
communities,  government  agencies, 
airport  users,  and  FAA  personnel. 


Each  airport  noise  compatibiUty 
program  developed  in  accordance  with 
Federal  Aviation  Regulations  (FAR)  Part 
150  is  a  local  program,  not  a  Federal 
program.  The  FAA  does  not  substitute 
its  judgment  for  that  of  the  airport 
proprietor  with  respect  to  which 
measure  should  be  recommended  for 
action.  The  FAA's  approval  or 
disapproval  of  FAR  Part  150  program 
recommendations  is  measured 
according  to  the  standards  expressed  in 
Part  150  and  the  Act,  and  is  limited  to 
the  following  determinations: 

a.  The  noise  compatibility  program 
was  developed  in  accordance  with  the 
provisions  and  procedures  of  FAR  Part 
150: 

b.  Program  measures  are  reasonably 
consistent  with  achieving  the  goals  of 
reducing  existing  noncompatible  land 
uses  around  the  airport  and  preventing 
the  introduction  of  additional 
noncompatible  land  uses; 

c.  Program  measures  would  not  create 
an  undue  burden  on  interstate  or  foreign 
commerce,  unjustly  discriminate  against 
types  or  classes  of  aeronautical  users, 
violate  the  terms  of  airport  grant 
agreements,  or  intrude  into  areas 
preempted  by  the  Federal  Government; 
and 

d.  Program  measures  relating  to  the 
use  of  flight  procedures  can  be 
implemented  within  the  period  covered 
by  the  program  without  derogating 
safety,  adversely  affecting  the  efficient 
use  and  management  of  the  navigable 
airspace  and  air  traffic  control  systems, 
or  adversely  affecting  other  powers  and 
responsibilities  of  the  Administrator 
prescribed  by  law. 

Specific  limitations  with  respect  to 
FAA's  approval  of  an  airport  noise 
compatibility  program  are  delineated  in 
FAR  Part  150,  section  150.5.  Approval 
is  not  a  determination  concerning  the 
acceptability  of  land  uses  under  Federal, 
state,  or  local  law.  Approval  does  not  by 
itself  constitute  an  FAA  implementing 
action.  A  request  for  Federal  action  or 
approval  to  implement  specific  noise 
compatibility  measxires  may  be 
required,  and  an  FAA  decision  on  the 
request  may  require  an  environmental 
assessment  of  the  proposed  action. 
Approval  does  not  constitute  a 
commitment  by  the  FAA  to  financially 
assist  in  the  implementation  of  the 
program  nor  a  determination  that  all 
measures  covered  by  the  program  are 
eligible  for  grant-in-aid  funding  from  the 
FAA.  Where  Federal  funding  is  sought, 
requests  for  project  grants  must  be 
submitted  to  the  FAA  Airports  District 
Office  in  Orlando.  Florida. 

The  Melbourne  Airport  Authority 
submitted  to  the  FAA  on  May  1. 1992, 
the  noise  exposure  maps,  descriptions. 
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and  other  docimientation  produced 
during  the  noise  compatibility  planning 
study  conducted  from  October  2, 1991, 
through  April  19. 1993.  The  Melbourne 
Regional  Airport  noise  exposure  maps 
were  determined  by  FAA  to  be  in 
compliance  with  applicable 
requirements  on  Jime  30, 1992.  Notice 
of  this  determination  was  published  in 
the  Federal  Register  on  July  15, 1992. 

The  Melbourne  Regional  Airport 
study  contains  a  proposed  noise 
corapatibihty  program  comprised  of 
actions  designed  for  phased 
implementation  by  airport  management 
and  adjacent  jurisdictions  from  the  date 


of  study  completion  to  the  year  1997.  It 
was  requested  that  FAA  evaluate  and 
approve  this  material  as  a  noise 
compatibiUty  program  as  described  in 
section  104(b)  of  the  Act.  The  FAA 
began  its  review  of  the  program  on  April 
26, 1993,  and  was  required  by  a 
provision  of  the  Act  to  approve  or 
disapprove  the  program  within  180  days 
(other  than  the  use  of  new  fhght 
procedures  for  noise  control).  Failure  to 
approve  or  disapprove  such  program 
within  the  180-day  period  shall  be 
deemed  to  be  an  approval  of  such 
program. 


The  submitted  program  contained 
twelve  (12)  proposed  actions  for  noise 
mitigation  on  and  off  the  airport.  The 
FAA  completed  its  review  and 
determined  that  the  procedural  and 
substantive  requirements  of  the  Act  and 
FAR  Part  150  have  been  satisfied.  The 
overall  program,  therefore,  was 
approved  by  the  Administrator  effective 
October  22, 1993. 

Outright  approval  was  granted  for  all 
of  the  specific  program  elements.  The 
approval  action  was  for  the  following 
program  elements: 


Measure  and  Description 


I! 

1.  Ain 


Operational  Measures 

Ircratt  pilots  conducting  missed  approach  training  on  Runway  9R  will  be  directed  to  begin  the 
mesed  approach  tum  before  the  minimum  decision  height  at  a  minimum  distance  of  1/2  to  1  mile 
before  the  end  of  the  runway  and  then  continue  turning  to  a  220  degree  heading.  This  revised  pro- 
cedure will  be  accomplished  through  agreements  between  the  Airport  and  Air  Traffic  Control  and 
notification  of  pilots  and  flight  training  schools.  FAA  Action:  Approved.  Any  agreerrwit  reached  sub- 
ject to  this  measure  shall  include  a  provision  that  the  fuH  ILS  approach  procedure  including  the  pub- 
lished missed  approach  Is  available  upon  the  request  of  the  pilot  In  command.  Use  of  this  proce- 
dure should  place  most  of  the  flights  northwest  of  the  residential  area. 

2.  The  Runway  9U27R  touch-and-go  flight  pattern  will  be  redefined  by  airport  rule  to  direct  aircraft  pi- 
lots  to  fly  "Immediately  wesT  of  WicKham  Road  rather  than  "over"  the  road.  The  mle  will  indicate 
that  except  when  directed  by  air  traffic  control,  the  preferred  centerline  It  Immediately  west  of 
Wickham  Road.  To  implement  this  procedure,  local  policies  will  be  developed,  appropriate  notices 
to  aimien  will  be  prepared,  and  advisory  letters  will  be  sent  to  flight  schools  operating  at  the  airport. 
FAA  Action:  Approved.  The  ATCT  has  advised  the  airport  operator  to  Irriplement  this  measure 
through  incorporation  Into  the  airport  rule.  Deviations  from  the  established  traffic  pattern  may  be  au- 
thorized at  any  time  by  the  ATCT  for  reasons  of  safety  or  air  traffic  operations. 

3.  Pilots  of  general  aviation  propeller  aircraft  departing  on  Runway  27L  will  be  cleared  to  continue  on 
the  ninway  heading  until  reaching  the  western  end  of  the  runway  before  turning  to  the  south.  Al- 
though this  will  not  completely  avoid  aircraft  flyovers  of  Melbourne  Vmage,  a  residential  area.  It  will 
Inwease  their  attitude  over  the  area.  FAA  Action:  Approved. 

4.  A  number  of  communities  are  located  directly  ac^acent  to  the  airport  boundaries  which  are  affected 
by  maintenance  engine  rijn-up  noise.  The  cun^nt  engine  maintenance  activity  at  the  airport  occurs 
from  a  Grumman  Corporation  maintenance  facility  and  from  periodic  air  carrier  aircraft  maintenance 
following  mechanical  problems.  Two  new  maintenance  facilities,  United  Express  and  Allied  Aviation, 
are  also  planning  to  locate  on  the  airport.  The  Melbourne  Airport  Authority  will  construct  a  noise 
barrier  between  Runways  27L  and  27R  in  a  central  location  at  the  airport.  A  run-up  apron  and  con- 
necting taxiway  w\»  also  be  required.  The  barrier  will  meet  all  FAR  Part  77  requirements  and  will 
not  obstruct  visibility  from  the  control  tower  to  any  existing  or  proposed  runways  or  taxrways  FAA 
Action:  Approved. 

5.  Nighttime  engine  maintenance  run-ups  are  currentiy  restricted  between  10  p.m.  and  7  a.m.  Run-up 
noise  was  frequently  mentioned  as  a  problem  during  the  public  meetings.  To  reduce  the  noise  im- 
pact from  this  activity,  the  Melbourne  Aiiport  Authority  wlH  modify  airport  rules  and  regulations  to  in- 
crease the  time  of  restriction  to  between  9  p.m.  and  7  a.m.  as  a  voluntary  measure.  However,  night 
run-ups  due  to  an  emergency  or  other  circumstances  beyond  the  control  of  the  maintenance  base 
could  occur  with  the  Authority's  approval.  FAA  Action:  Approved  as  a  voluntafy  measure.  This 
modification  should  reduce  ojn-up  noise  to  the  nearesLPommunities  between  9  p.m.  and  10  p.m. 

Land  Uae  Measures 
1.  It  Is  recommended  that  an  airport  overtay  zone  be  established  by  ordinance  by  Brevard  County 
and  the  Cities  of  Melbourne  and  West  Melbourne.  The  overlay  zones  would  basically  indude  the 
areas  shown  as  flight  corridor  limits  on  Exhibits  15  and  16  In  the  Noise  Compatibility  Program  docu- 
ment However,  each  political  entity  would  use  existing  Identifiable  feetures  such  as  roads  or  politi- 
cal boundaries  to  clearly  define  the  overtay  zone  boundaries.  This  overlay  zoning  win  define  the 
areas  of  applicability  for  the  airport  related  noise  control  measures.  FAA- Action:  Approved 
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Mmmutb  and  OMolption 


2.  N  it  raconwaandad  Hot  Iha  zonir^  and  land  us*  measuraa  foe  Brsvard  County  and  tha  Cities  o( 
Meltxxjm^  and  West  Metxxima  be  mo<Aiad  to  incorporate  the  land  use  compatibMty  strategies  de- 
veloped In  the  Part  150  Program  to  reduce  atrcrafr-reiaiBd  nofsa  impacts.  To  address  airport  noise 
wtuch  Is  otolecttorMitole  to  eome  residents  outskje  the  66  DNL  contour,  the  study  also  Includes  Flor- 
ida Depaf«Mn(  of  Tianeportalon  Airport  CompalWe  Land  Uaa  Quidatines  to  augment  the  FAA 
FAR  P«t  ISO  CompafMe  Land  Use  Quideiies.  This  meaauM  todudaa  bUtding  codee  to  require 
ttwt  a«  new  butfdtotge  or  reeidenM  stnidufee  oonstnjcted  wiMn  the  airerafNtoiae  Impacted  areas 
be  buM  and  irwuiated  to  meat  certain  extertor  to  Intertof  note*  le>Ml  leductione.  In  the  residential 
area  located  directiy  east  ot  the  airport  the  zoning  of  vacant  tracks  o(  land  to  commerciai  would  be 
considered  tor  requests  made  by  property  owners  or  devetopers  for  those  tends  currently  ac^acent 
to  cwwmerclal  actfvNy.  For  \«acaflt  tols  within  the  mteitor  reeldenlW  areas,  zoning  for  residential 
usee  of  a  t^gher  deneMy  then  thoee  eunenliy  zoned  wouM  not  be  approved  and  devetopmeni  would 
be  limited  to  low  denei^  reeidentiat  InliU  or  aviation  compaiMe  deMtopment  Vacant  land  west  of 
the  airport  Inside  the  fli^  corridor  which  Is  zoned  for  reeidenlai  uaa  haa  accese  only  through  resi- 
dential areas.  Therefore,  this  land  would  not  be  rezoned  to  Industrial  unless  these  access  restric- 
tions were  eliminated.  If  these  constraints  car>not  be  eliminated,  then  the  trailer  of  development 
rtghts  will  be  considered.  FAA  AcOon:  Approved. 

3.  It  Is  recorrvnended  that  the  disclosure  of  noise  levels  or  locations  of  flight  corridors  to  prospeetfve 
buyers  of  property  near  the  airport  be  accomplished  by  sending  a  letter  containing  noise-related  in- 
forrration  to  all  real  estate  brokers  operating  witt^in  the  flight  corridor  area.  A  list  of  brofcers  operat- 
ing wtlhin  the  greater  Metbouma  ana  wil  be  aM*wd  tiom  tte  State  Board  at  Realtor*,  tt  wm« 
then  be  the  responaMKy  at  tte  brakera  to  noify  fmmm»m  property  owneis  ot  ttw  puasfcily  otf 
aircraft  flyovers  and  related  noise.  These  noicae  can  be  affects*  m  channaling  noise  aanMive  lnd»- 
viduats  away  from  high  noise  areas.  FAA  Aciion:  Appro^wd.  TMe  maaaira  would  atart  pdenHat  oc- 
cupants to  the  existence  of  the  airport  and  to  related  note*  temte  on  homae  in  airport  Impact  area. 

4.  It  is  reconvnended  that  applicable  local  gowtewniente  raqiif*  nawtgafcmal  anaemente  for  new  de- 
velopment within  the  designated  flight  conMor  m  part  ot  •»  cunant  mpg  and  site  plan  approM) 
process.  An  easement  to  provide  a  rigM  of  light  and  a  right  which  aliows  atnall  to  make  note* 
over  the  i»<d  or  prewaK  •>•  conlnuaion  ot  wpMter ted  wotea  aanaiMwa  uaaa  on  ttte  property  meda 
be  secured  by  the  local  gowemmarto  and  prawtdad  to  the  Aiport  AulhoiNy.  This  measure  wi  be  af- 
fective In  reducing  future  noise  conflicts  teeiMng  Item  lukm  lncompe<toe  dewelcpraenL  FAA  Ac- 
tion: Approved. 

5.  It  is  recommended  that  appiicable  local  uoweiwwante.  a*  an  optton  tor  minimizing  fc*jre  Incompat- 
ible development,  consider  the  transfer  ot  deitelopment  rtghte  on  •  caaa^jKaae  basis  as  part  ol 
the  cunent  zoning  and  site  plan  approval  pfooaaa.  The  tnnalar  of  deeelopment  rtghte  ia  defined  as 
the  transfer  of  development  rights  from  areas  that  are  currently  undeveloped  wMhin  a  noiae  impact 
«ea  but  has  teraady  mcalved  Incompalbte  tend  use  development  rtghte  to  locationa  outside  »» 
noise  impact  area.  FAA  Action  Approved. 

6.  It  is  recomn>ended  that  local  govenvnente  nolNy  tite  Melboiane  Airport  Authority  ot  appHratinna  for 
development  or  changes  m  land  use  or  zoning  and  hearing  dates  (I.e..  site  plan  approvata.  rezon- 
ing,  subdMsion  applications)  wNhin  the  notea  contour  and  the  fUghl  corrtdor  areas.  This  wtt  aBow 
the  Aiiport  Authority  to  provMe  Input  regarding  poasibte  incompatible  usee  oi  future  development 
FAA  Action:  Approved. 

7.  The  Melbourne  Airport  Authority  wW  puichaaa  incompatibto  reeidentiai  propei^  located  within  the 
65  DNL  contour  when  Federal  funding  Is  available.  Alter  purchaee.  the  Airport  Authority  wil  either 
renrx)ve  the  incompatible  stnjcture  or  seU  the  property  wilh  navigation  eesements  Included  in  the 
property  deed.  FAA  Action:  Approved.  Acquisition  ol  theea  profwrtiee  and  relocation  o(  residente 
are  govemed  by  regulations  issued  under  the  provtaione  of  the  Uniform  RelocaHon  Assistance  Act 
(49  CFR  part  24).  ^^^ 
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These  determinations  are  set  forth  in 
detail  in  a  Record  of  Approval  endorsed 
by  the  Administrator  on  October  22, 
1993.  The  Record  of  Approval,  as  well 
as  other  evaluation  materials  and  the 
documents  comprising  the  submittal, 
are  arailaMe  for  reriew  at  the  FAA 
office  listed  above  and  at  the 
administrative  offices  of  the  Melbourne 
Airport  Authority. 

Issued  in  Orlando.  Florida  on  November  9, 
1993. 
W.  Dean  Stringer. 

Acting  Manoger,  Orlando  Airports  District 

Office. 

(FR  Doc  93-29595  Filed  12-2-93:  8:45  am] 

BtLUNO  COOC  te10-1»-M 


Racalpt  of  Nolaa  Contpcrtlbntty 
ProgrBin  tmd  Raquest  for  Review 

AOCNCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice. 


n  The  Federal  Aviatiaii 
AdminlstzatioB  (FAA)  aimouncee  that  it 
Is  reviewing  a  proposed  noise 
compatibility  program  that  was 
submitted  for  Seattle-Tacoma 
International  Airport  under  the 
provisions  of  Title  I  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(Public  Law  96-193)  (hereinafter 
referred  to  as  "the  Act")  and  14  CFR 
Part  150  by  The  Port  of  Seattle.  This 
program  was  submitted  subsequent  to  a 
determination  by  FAA  that  associated 


noise  exposure  maps  submitted  under 
14  CFR  Part  150  for  Seattle-Tacoma 
International  Airport  were  in 
compliaoca  with  applicable 
requirements  effective  April  15, 1993. 
The  proposed  noise  compatibility 
program  wiB  be  approved  or 
disapproved  on  or  before  May  18, 1994. 

EFFECTIVE  DATE:  The  effective  date  of  the 
FAA's  review  of  the  noise  compatibility 
program  is  November  19. 1993.  The 
public  comment  period  ends  January  21, 
1994. 

FOR  FURTHER  INF0RMATI0I4  CONTACT: 
Dennis  Ossenkop.  FAA,  Airports 
Division,  ANM-611, 1601  lind  Avenue, 
SW.,  Ronton.  Washington,  98055-4056. 
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Comments  on  the  proposed  noise 
compatibility  program  should  also  be 
submitted  to  the  above  office. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  is 
reviewing  a  proposed  noise 
compatibility  program  for  Seattle- ' 
Tacoma  International  Airport  which 
will  be  approved  or  disapproved  on  or 
before  May  18, 1994.  This  notice  also 
announces  the  availability  of  this 
program  for  public  review  and 
comment. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  has 
been  foimd  by  FAA  to  be  in  compliance 
with  the  requirements  of  Federal 
Aviation  Regulation  (FAR)  part  150. 
promulgated  pursuant  to  Title  I  of  the 
Act,  may  submit  a  noise  compatibility 
program  for  FAA  approval  which  sets 
forth  the  measures  the  operator  has 
taken  or  proposes  for  the  reduction  of 
existing  noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

The  FAA  has  formally  received  the 
noise  compatibility  program  for  Seattle- 
Tacoma  International  Airport  effective 
on  November  19. 1993. 

It  was  requested  that  the  FAA  review 
this  material  and  that  the  noise 
mitigation  measures,  to  be  implemented 
jointly  by  the  airport  and  surrounding 
communities,  be  approved  as  a  noise 
compatibility  program  under  section 
104(b)  of  the  Act.  Preliminary  review  of 
the  submitted  material  indicates  that  it 
conforms  to  the  requirements  for  the 
submittal  of  noise  compatibility 
programs,  but  that  further  review  will  be 
necessary  prior  to  approval  or 
disapproval  of  the  program.  The  formal 
review  period,  limited  by  law  to  a 
maximum  of  180  days,  will  be 
completed  on  or  before  May  18, 1994. 

The  FAA's  detailed  evaluation  vdll  be 
conducted  under  the  provisions  of  14 
CFR  Part  150,  paragraph  150.33.  The 
primary  considerations  in  the 
evaluation  process  are  whether  the 
proposed  measures  may  reduce  the  level 
of  aviation  safety,  create  an  undue 
burden  on  interstate  or  foreign 
commerce,  or  be  reasonably  consistent 
with  obtaining  the  goal  of  reducing 
existing  noncompatible  land  uses  and 
preventing  the  introduction  of 
additionalnoncompatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
comments,  other  than  those  properly 
addressed  to  the  local  land  use 
authorities,  wiU  be  considered  by  the 
FAA  to  the  extent  practicable.  Copies  of 
the  noise  exposure  maps,  the  FAA's 
evaluation  of  the  maps,  and  the 


proposed  noise  compatibility  program 
are  available  for  examination  at  the 
following  locations: 
Federal  Aviation  Administration, 

Independence  Avenue.  SW.,  room 

615,  Washington,  DC. 
Federal  Aviation  Administration, 

Airports  Division.  ANM-600. 1601 

Lind  Avenue,  SW..  Renton. 

Washington,  98055-4056. 
Seattle-Tacoma  International  Airport. 

Seattle,  Washington. 

Questions  may  be  directed  to  the 
individual  named  above  imder  the 
heading.  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Renton,  Washington,  November 
19, 1993. 
David  A.  Field, 

Acting  Manager,  Airports  Division,  ANM-600, 
Northwest  Mountain  Region. 
(FR  Doc.  93-29586  Filed  12-2-93;  8:45  am] 
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UNITED  STATES  INFORMATION 
AGENCY 

The  Edmund  S.  Muskle  Fellowship 
Program 

AGENCY:  United  States  Information 

Agency. 

ACTION:  Request  for  proposals. 

SUMMARY:  The  United  States  Information 
Agency  (USIA)  announces  opportunities 
in  two  categories  for  regionally  and 
professionally  accredited  U.S. 
institutions  offering  degrees  and 
executive  education  programs  at  the 
master's  level  in  business 
administration,  economics,  law,  public 
administration,  pre-academic,  or 
English  as  a  Second  Language  (ESL) 
programs,  to  host  graduate  students 
from  Armenia,  Azerbaijan*,  Belarus, 
Estonia.  Georgia,  Kazakhstan,  Kyrgyzia, 
Latvia,  Lithuania,  Moldova,  the  Russian 
Federation,  Tajikistan,  Turkmenistan, 
Ukraine,  or  Uzbekistan  for  degree, 
certificate,  non-degree,  or  professional 
development  programs  imder  the 
auspices  of  the  1994  Edmimd  S.  Muskie 
Fellowship  Program. 

Opportimities  are  available  in  two 
categories  of  programs: 

Category  i4;  U.S.  host  institutions  for 
Muskie  Fellows  for  one  or  two  year 


*  Please  note:  Programs  with  Azerbaijan  are 
subject  to  restrictions  of  section  907  of  the  Freedom 
Support  Act:  Employees  of  the  Government  of 
Azerbaijan  or  any  of  its  instrumentalities  are 
excluded  from  participation,  and  no  U.S. 
participant  overseas  may  worlc  for  the  Government 
of  Azerbaijan  or  any  of  its  instrumentalities.  In 
addition,  the  Government  of  Azerbaijan  and/or  its 
instrumentalities  will  have  no  control  in  the  actual 
selection  of  participants. 


•degree,  certificate,  or  professional 
development  programs  in  business 
administration,  economics,  law.  or 
public  administration.  Priority  will  be 
given  to  institutions  which  can  provide 
academic  guidance  and  professional 
development  support  to  Fellows  and 
which  have  experience  working  with 
international  students. 

U.S.  institutions  currently  hosting 
1993  Muskie  Fellows  in  degree, 
certificate,  or  professional  development 
programs  that  wish  to  receive  Fellows 
again  in  1994  in  the  same  field  of  study 
will  not  be  required  to  complete  the 
institutional  application  for  Category  A 
providing  the  academic  program, 
support  services^and  cost-sharing 
remain  consisteijf^ith  current  levels. 
Current  host  instittitions  must 
demonstrate  intent  to  receive  1994 
Fellows  in  the  same  field(s)  through  a 
separate  process  outlined  below. 
Current  host  institutions  that  wish  to 
host  Fellows  in  a  different  field  must 
submit  a  full  application  for  Category  A 
to  be  eligible  to  receive  students  in  that 
discipline. 

Cateogry  B:  U.S.  host  institutions 
providing  pre-academic  and/or  ESL 
programs  for  five  or  more  Muskie 
Fellows.  Pre-academic  orientation 
programs,  generally  occurring  in  the 
summer,  should  last  from  three  to  four 
weeks  in  length  and  include  academic 
and  cultural  components  to  assist  the 
Fellows  in  their  adjustment  to  the  U.S. 
and  in  their  specific  academic  field  of 
study.  ESL  programs,  generally 
occurring  in  the  summer,  should  be 
from  four  to  twelve  weeks  and  be 
tailored  to  different  language  skill 
levels.  Institutions  applj-ing  to  host 
Fellows  under  Category  A  which  would 
also  like  to  provide  ESL  or  pre-academic 
programs  for  fewer  than  five  Fellows 
need  not  submit  a  separate  application 
for  Category  B.  All  institutions  applying 
to  host  five  or  more  Fellows  for  ESL  or 
pre-academic  training  must  complete  an 
application  and  budget  for  Category  B. 

Each  category  has  separate  conditions 
and  requirements,  which  are  stated  in 
this  announcement.  It  is  the 
responsibility  of  each  institution  to 
complete  the  appropriate  application 
material. 

DATES:  Deadline  for  Proposals: 
Completed  applications  must  be 
received  at  the  appropriate  office  (listed 
below)  by  5  p.m.  Eastern  Standard 
Time,  on  Friday,  January  28, 1994. 
Faxed  documents  will  not  be  accepted, 
nor  wrill  documents  postmarked  on 
January  28, 1994,  but  received  at  a  later 
date.  It  is  the  responsibiUty  of  each 
applicant  to  ensure  that  proposals  are 
received  by  the  above  deadline. 
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ADO^EfSCS:  The  original  and  three 
copies  of  the  proposal  should  be 
submitted  by  the  deadHne  and 
addressed  a^foUows: 

For  Degree  and  Non-Degree  Programs 
in  Business  Administration  and  for 
Two- Year  Degree  Programs  in  Public 
Administration:  The  Edmund  S.  Muslde 
Fellowship  Program,  c/o  ACTR/ 
ACCZLS,  1776  Massachusetts  Avenue. 
NW..  suite  700.  Washington.  EX:  20036. 

For  Degree.  Non-Degree  and 
Certificate  Programs  in  Economics:  The 
Edmimd  S.  Muskie  Program,  c/o  IREX. 
1616  H  Street,  NW.,  Washington,  DC 
20006. 

For  Degree  Programs  in  Law  and  for 
One- Year  Programs  in  Public 
Administration:  The  Edmund  S.  Muskie 
Fellowship  Program,  c/o  The  Soros 
Foundation.  888  Seventh  Avenue,  suite 
1901.  New  York.  NY  10106. 

For  Professional  Development 
Programs  in  Business  Administration. 
Economics,  Law.  or  Public 
Administration:  The  Edmimd  S.  Muskie 
Fellowship  Program,  c/o  The  Institute  of 
International  Education,  809  United 
Nations  Pteza.  New  York.  NY  10017- 
3580.  Attn:  Martha  Loerke. 

Applications  for  Category  B  should  be 
sent  to  one  of  the  above  institutions. 
Institutions  competing  in  both 
categories  should  Indicate  that 
information  on  the  application  forms. 
FOR  FURTHER  INFORMATION  CONTACT: 
Interested  U.S.  institutions  should  write 
ACTR/ACCELS,  HE.  IREX,  or  the  Soros 
Foimdation  to  request  application 
packets,  which  include  guidelines  and 
award  criteria.  Ted  Kniker.  202-250- 
0525. 

8UPPt£MENTARY  mFORMATXM:  The 
Edmund  S.  Muskie  Program  is 
administered  by  USIA  tnrough  grants  to 
the  following  organizations:  The 
American  Council  of  Teachers  of 
Russian/American  Council  for 
Collaboration  in  Education  and 
Language  Study  (ACTR/ACCELS).  the 
Institute  of  International  Education  (BE). 
the  International  Research  k  Exchanges 
Board  (IREX).  and  the  Soros 
Foundation.  Under  these  grants  ACTR/ 
ACCELS.  nE.  IREX.  and  the  Soros 
Foundation  are  responsible  for  the 
recruitment,  selection,  academic 
placement,  and  monitoring  of  Fellows. 

Overall  authority  for  this  program  is 
contained  in  the  Mutual  Educational 
and  Cultural  Exchange  Act  of  1961.  as 
amended.  Public  Law  87-256 
(Fulbright-Hays  Act).  The  purpose  of  the 
Act  is  "to  enable  the  Government  of  the 
United  States  to  increase  mutual 
understanding  between  the  people  of 
the  United  States  and  people  of  other 
countries  by  means  of  educational  and 


cuftural  exi^ange,  to  strengthen  the  ties 
which  unite  us  with  other  nations  by 
demonstrating  the  educational  and 
cultural  interests,  developments,  and 
achievements  of  the  people  of  the 
United  States  and  other  nations  •  *  • 
and  thus  assist  in  the  development  of 
friendly,  sympathetic,  and  peaceful 
relations  between  the  United  States  and 
other  countries  of  the  world."  Pursuant 
to  the  Bureau  of  Educational  and 
Cultural  A^irs  authorizing  legislatiim. 
programs  must  maintain  a  non-political 
character  and  should  be  balanced  and 
representative  of  the  diversity  of  the 
American  pohtical,  social  and  cultural 
life.  Programs  shall  also  "maintain  their 
scholarly  integrity  and  shall  meet  the 
highest  standards  of  academic 
excellence  or  artistic  achievement." 

Program  Overview 

The  Ednmnd  S.  Muskie  Program  was 
established  in  Fiscal  Year  1992  to 
proiBote  democratic  axvd  economic 
development  in  Armenia,  Azerbaijan.* 
Belarus,  Estonia.  Georgia.  Kazakhstan. 
Kyrgyzia  Latvia.  Lithuania.  Moldova, 
the  Russian  Federation.  Tajikistan. 
Turicmenislan,  Ukraine,  and  Uri>ekistan. 
It  is  an  academic  program  providing 
graduate  level  instruction  in  business 
administration,  economics.  law.  and 
public  administration  along  with 
exposure  to  the  concepts  of  market 
economics  and  democratic  principles.  A 
professional  affiliation  experience  and 
networking  opportunities  are  major 
program  components. 

Fellows  are  identified  through  a 
merit-based,  open  competition  and  a 
rigorous  selection  process  jmplemented 
by  ACTR/ACCELS.  HE.  IREX.  and  the 
Soros  Foundation,  in  conjunction  with 
USIA.  professional  associations,  and 
U.S.  faculty  from  the  four  academic 
fields.  Semi-finalists  in  all  disciplines 
will  take  the  Test  of  English  as  a  Foreign 
Language  (TOEFL).  Candidates  for 
degree  programs  in  business 
administration  will  take  the  Graduate 
Management  Admission  Test  ((^^T), 
and  candidates  for  degree  programsin 
economics  will  take  the  GraduaM' 
Record  Examination  (GRE).  Candidates 
for  the  law  program  must  havelbi 
undergraduate  law  degree  from  their 
home  country.  Fellows  are  matched 
with  universities  by  academic  interest 
and  need. 

To  be  eligible  for  a  Muskie 
Fellowship,  appKcants  must  be  citizens 
of  one  of  the  fifteen  countries  targeted 
by  the  Program,  have  successfully 
completed  an  imdergraduate  program, 
be  proficient  in  spoken  and  written 
English  at  the  time  of  application. 
demonstrate  professional  aptitude  and 
leadership  potential  in  the  fiekl  of 


specialization,  and  be  under  the  age  of 
40.  Api^cants  for  professional 
development  programs  must  have  a 
minimiun  of  three  years  relevant  ¥rork 
experience  in  addition  to  an 
undergraduate  degree.  Individuals 
currently  enrolled  in  academic 
programs  in  the  U.S..  persons  working 
or  earning  a  living  in  Ihe  United  States, 
spouses  of  U.S.  citizens,  or  individuals 
who  have  applied  for  an-immigrant  visa 
or  political  asylum  to  any  country  are 
not  eligible  for  the  Muskie  Program. 
Muskie  Fellows,  under  the  terms  of  the 
grant  and  under  the  laws  governing  the 
student  visa  required  iot  participation 
in  the  Program,  must  return  to  their 
home  country  for  a  period  of  at  least  two 
years  immediately  upon  completion  of 
the  academic  program  and  internship. 
No  financial  or  administrative  support 
or  provision  is  made  for  dependents 
under  the  Muskie  Program. 

Muskie  Fellows  receive  scholarships 
for  international  transportation, 
domestic  transportation  within  the 
United  States,  stipend,  health  insurance. 
fi>U  or  partial  tuition,  room/board,  and 
oiner  expenses. 

Currently  145  students  are  enrolled  at 
U.S.  institutions  under  the  auspices  of 
the  1993  Muskie  Program. 
Approximately  140  Fellows  will  be 
selected  for  participatioo  in  the  1994 
Muskie  Program. 

Program  Guideiinee 

Category  A 

The  Muskie  Fellowship  comprises  the 
degree,  non-degree,  certificate,  and 
professional  development  programs 
outlined  below.  Fellows  will  enter  U.S. 
graduate  studies  in  the  1994  fall 
semester. 

Degree,  Non-Degree,  aad  Certificate 
Programs 

In  general.  Fellows  with  degree 
awards  in  business  administration  and 
economics  should  take  part  in  two-year 
academic  programs  leading  to  the 
de^ee  of  Masters  of  Business 
Administration  (MBA)  or  Master  of  Arts 
(MA),  respectively.  Internships  should 
take  place  during  the  summer  between 
the  first  and  second  years  of  study.  All 
programs  in  law  must  lead  to  the  Master 
of  Laws  (LLM)  degree.  FelloH-s  with 
awards  in  law  generally  participate  in 
nine-month  LLM  programs  followed  by 
a  three-month  intem^p;  however, 
longer  LLM  programs  are  also 
admissible.  Fellows  with  degree  awards 
in  public  administration  should  take 
part  in  one-  or  two-year  programs 
leading  to  the  Masters  of  PubUc 
Administration  (MPA)  or  Master  of  Arts 
(MA)  degree.  In  some  cases,  certificates 
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may  be  awarded  instead  of  degrees. 
Muskie  Fellows  may  also  participate  in 
non-degree  graduate  study  programs, 
with  the  exception  of  those  Fellows 
studying  Law.  Three-month  internships 
should  take  place  during  the  sununer  of 
1995,  after  one  year  of  academic  study. 

Professional  Development  Programs 

The  Professional  Development  awards 
are  specifically  designed  for  mid-career 
professionals  with  at  least  three  years 
substantive  work  experience  prior  to 
application.  The  non-degree  programs 
in  business  administration,  economics, 
and  public  administration  generally 
include  two  semesters  of  tailored 
academic  study  at  the  graduate  level, 
followed  by  up  to  three  months  of 
practical  training.  The  law  program  for 
mid-career  professionals  should  lead  to 
the  LLM  degree  with  up  to  three  months 
of  practical  training  after  the  period  of 
academic  study. 

Program  Requirements  and  Review 
Criteria 

U.S.  institutions  may  apply  to  receive 
Fellows  individually  or  in  groups  of  two 
to  ten  people  representing  one  or  any 
combination  of  the  four  disciplines. 
Host  institutions  for  1994  Muskie 
Fellows  will  be  selected  by  ACTR/ 
ACCELS,  nE.  IREX.  the  Soros 
Foundation,  and  USIA.  based  on  the 
following  criteria: 

a.  Strength  of  academic  program — 
Academic  rigor  and  demonstrated 
capacity  to  meet  participant  needs.    . 

b.  Track  recora — Experience  working 
with  and  providing  a  full  range  of 
support  services  for  international 
students. 

c.  Professional  support — AbiUty  to 
facilitate  professional  affiliations  and 
internships. 

d.  Acaaemic  support — Capacity  to 
assign  a  faculty  advisor  and  a  Mtukie 
Program  coordinator  to  provide 
academic  guidance,  logistical  support, 
and  assistance  in  arranging  enriclunent 
activities. 

e.  Cost-efiiectiveness — ^Ability  to 
provide  a  high  quahty  program  for 
lowest  costs.  A  key  measure  of  cost- 
efi^ectiveness  is  the  host  institution's 
program  cost  per  Fellow.  The  Agency 
also  reviews  the  ratio  of  cost-sharing  to 
program  costs  exhibited  through  such 
means  as  tuition  scholarships, 
fellowships,  or  reduced  room  and  board 
expenses. 

t  Geographic  diversity— The  Agency 
seeks  to  achieve  maximum  geographic 
diversity  in  the  selection  of  host 
institutions. 

g.  Evaluation  plan — ^Proposals  should 
outline  methods  for  monitoring  the 
academic  progress  and  integration  of 


Fellows  into  the  campiis  and 
conununity. 

h.  Adherence  of  proposed  activities  to 
the  criteria  outlined  above  and  the  goals 
of  the  Edmund  S.  Muskie  Fellowship 
Program. 

Institutions  receiving  two  or  more 
Fellows  are  encouraged  to  provide 
commensurate  cost-sharing  for  such 
groups.  Institutions  applying  to  host 
Fellows  for  degree,  certificate,  or 
professional  development  programs, 
that  would  also  like  to  provide  ESL  or 
pre-academic  programs  for  fewer  than 
five  Fellows  need  not  submit  a  separate 
application  for  Category  B. 

The  academic  interests  and 
professional  needs  of  candidates 
selected  as  Fellows  will  be  considered 
in  the  final  designation  of  U.S.  host 
institutions. 

Proposals  must  be  submitted  to 
ACTR/ACCELS.  HE.  IREX.  or  the  Soros 
Foundation,  according  to  discipline  and 
type  of  program  (degree,  non-degree,  or 
professional  development),  as  indicated 
above. 

Current  Host  Institutions 

Institutions  ciurently  hosting  Fellows 
under  the  1993  Program  are  eligible  to 
receive  students  in  1994.  In  order  to 
apply  to  host  Fellows  in  the  same 
field(s),  imiversiUes  must  submit  a  letter 
confirming  that  the  academic  program, 
professional  and  enrichment  support, 
and  adherence  to  other  grant 
requirements  will,  at  a  minimum, 
remain  consistent  ¥fith  current  levels. 
The  letter  must  also  indicate  the  desired 
nimiber  of  Fellows  to  be  hosted,  the 
type  of  program  in  which  they  will  be 
placed  (de^ee.  non-degree,  or 
professional  development),  the  name  of 
the  Muskie  coordinator,  and  the  amount 
of  cost-sharing  provided  for  each 
Fellow,  adjusted  as  needed  for  1994-95 
costs.  Current  host  institutions  need  to 
contact  the  appropriate  organization  for 
the  required  budget  worksheet  that  must 
be  submitted  along  with  the  letter. 
Letters  must  be  received  bythe  contact 
organjzation  by  January  28. 1994. 

Category  B 

U.S.  institutions  interested  in  hosting 
five  or  more  Fellows  for  pre-academic  or 
ESL  programs  should  apply  under 
Category  B.  Pre-academic  programs 
shomd  be  designed  to  assist  Fellows  in 
their  adjustment  to  the  U.S.  and 
generally  should  last  three  to  four  weeks 
in  length.  Institutions  may  apply  to  host 
Fellows  in  pre-academic  programs 
specifically  designed  to  prepare 
international  students  for  graduate 
study  in  business  adminis^ation. 
economics,  law,  or  public 
administration  in  the  U.S..  or  may  apply 


td  place  Fellows  in  programs  that  oSsr 
a  more  general  introduction  to  the  U.S. 
educational  system  and  American 
cultiue.  Coursework  may  include  U.S. 
instructional  methods,  research 
techniques,  grading  systems,  faculty- 
student  relations,  computer  skills,  and 
basic  concepts  and  terms  related  to  the 
disciplines.  The  programs  may  also 
include  lectures  and  information  on 
such  topics  as  the  U.S.  system  of 
government,  U.S.  economic  institutions 
and  structiire.  minorities  and  society, 
the  U.S.  media,  and  U.S.  culture. 

ESL  programs  should  last  from  four  to 
twelve  weeks  in  length  and  should 
allow  for  different  levels  of  language 
proficiency.  They  Should  help  Fellows 
attain  sufficient  lev^s  of  English 
language  proficiency  to  begin  graduate- 
level  study  in  the  U.S.  Fellows  will 
participate  in  ESL  programs  during  the 
summer  of  1994. 

Program  Requirements  and  Review 
Criteria 

U.S.  institutions  may  apply  to  receive 
five  or  more  Fellows  representing  one  or 
any  combination  of  the  four  disciplines. 
Host  U.S.  institutions  for  1994  Muskie 
pre-acadwnic  and  ESL  programs  will  be 
selected  by  ACTR/ACCELS,  HE,  IREX. 
the  Soros  Foundation,  and  USIA  based 
on  the  following  criteria: 

a.  Strength  of  academic  program — 
Academic  rigor  and  demonstrated 
capacity  to  meet  participant  needs. 

b.  Track  record — Experience  working 
with  and  providing  a  full  range  of 
support  services  for  international 
students. 

c.  Cost-effectiveness — Ability  to 
provide  a  high  quality  program  for 
lowest  costs.  A  key  measure  of  cost- 
e^ctiveness  is  the  host  institution's 
program  cost  per  Fellow.  The  Agency 
also  reviews  the  ratio  of  cost-sharing  to 
program  costs  exhibited  through  such 
means  as  tuition  scholarships, 
fellowships,  or  reduced  room  and  board 
expenses. 

d.  Geographic  diversit>' — The  Agency 
seeks  to  achieve  maximum  geographic 
diversity  in  the  selection  of  host 
institutions. 

e.  Evaluation  plan — Proposals  should 
outline  methods  for  the  evaluation  of 
pre-academic  or  ESL  program  success. 

f.  Adherence  of  proposed  activities  to 
the  criteria  outlined  above  and  the  goals 
of  the  Edmund  S.  Muskie  Fellowship 
Program. 

Proposals  must  be  submitted  to 
ACTR/ACCELS.  HE.  IREX,  or  the  Soros 
Foundation,  according  to  discipline  and 
type  of  program  as  indicated  above. 
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'  Cost  Sharing  Guidelines  (All 
Categories) 

U.S.  institutions  hosting  Muskle 
Fellows  are  strongly  encouraged  to 
provide  cost-sharing  for  tmtion  and/or 
room  and  board  expenses,  so  that 
greater  numbers  of  students  may  take 
part  in  the  program.  Cost  sharing  may 
also  be  in  the  form  of  direct  program 
and  participant  costs.  Indirect  and 
administrative  costs  will  not  be 
considered  allowable  cost-sharing  items, 
nor  will  these  costs  be  covered  by  the 
Muskie  program.  The  basis  for 
determining  the  value  of  cash  and 
inkind  contributions  must  be  in 
accordance  with  0MB  Circular  A-110, 
Attachment  E— Cost  Sharing  and 
Matching  and  should  be  described  in 
the  proposal.  In  the  event  the  Recipient 
does  not  provide  the  minimum  amount 
of  cost  sharing  as  stipulated  in  the 
Recipient's  budget,  the  Agency's 
contribution  will  be  reduced  in 
proportion  to  the  Recipient's 
contribution. 

Preference  will  be  given  to 
institutions  that  provide  cost-sharing  on 
direct  participant  costs.  While  the 
Agency  strongly  encourages  cost- 
sharing,  it  is  not  a  requirement. 
AppUcants  imable  to  offer  cost-sharing 
are  eligible  to  apply. 

Application  Disclaimer  (All  Categories) 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA.  ACTR/ACCELS, 
nE,  IREX.  or  Soros  Foundation 
representative.  Explanatory  information 
provided  by  USIA.  ACTR/ACCELS,  HE, 
IREX,  or  the  Soros  Foundation  that 
contradicts  published  langtiage  will  not 
constitute  an  award  commitment  on  the 
part  of  the  Government  or  the 
implementing  organization.  Final 
awards  cannot  be  made  imtil  funds  have 
been  fully  appropriated  by  Congress, 
allocated,  and  committed  through 
internal  USIA  precedures. 

Notification 

Applications  will  be  notified  in 
writing  of  the  results  of  the  review 
process  on  or  about  April  15, 1994. 
Final  placement  of  students  at 
institutions  is  subject  to  the  specific 
academic  interests  and  needs  of 
individuals  selected  as  Muskie  Fellows. 

Please  note:  Under  both  Category  A 
and  B,  USIA  retains  the  right  to 
determine  final  selection  decisions  with 
regard  to  the  competition  for 
institutions  to  host  Muskie  Fellows.  The 
Agency  also  reserves  the  right  to 
determine  final  placement  decisions. 


Options  for  Renewal 

Subject  to  the  availability  of  funding 
and  the  satisfactory  performance  of  host 
institutions.  USIA.  on  behalf  of  the 
Musltie  Fellowship  Program,  may  invite 
grantee  organizations  to  submit 
proposals  for  renewal  of  awards. 

Dated:  November  29. 1993. 
Barry  Fuhon, 

Acting  Associate  Director,  Bureau  of 
Educational  and  Cultural  Affairs. 
IFR  Doc.  93-29557  Filed  12-2-93;  8:45  am] 

BIUJNQ  CODE  •230-01-H 

International  Creativ*  Arts  Exchanges 
for  Public  and  Private  Non-Proflt 
Organizations 

AGENCY:  United  States  Information 
Agency. 

ACTION:  Request  for  proposal. 

SUMMARY:  The  Creative  Arts  Exchanges 
Division  (E/DE)  of  the  U.S.  Information 
Agency's  (USIA)  Office  of  Arts  America 
aimounces  a  program  of  awards  to 
private,  non-profit  organizations  to 
support  projects  for  artists  and  arts 
administrators.  These  will  consist  of 
residencies  and/or  study  tours  in  which 
artists  from  the  United  States  and  other 
countries  work  and  learn  together. 
Interested  applicants  are  invited  to 
request  and  read  the  complete  Federal 
Register  annoimcement  before 
submitting  their  proposals. 

DATES:  This  action  is  effective  from  the 
publication  date  of  this  notice  through 
February  28, 1994.  for  projects  whose 
activities  will  begin  between  July  1. 
1994,  and  December  31, 1994.  All 
applications  must  be  received  at  the 
U.S.  Information  Agency  by  5  p.m. 
Washington,  DC  time  on  February  28. 
1994.  Faxed  documents  will  not  be 
accepted,  nor  will  documents 
postmarked  on  February  28, 1994  but 
received  at  a  later  date. 

For  projects  that  begin  after  December 
31, 1994,  competition  details  wi if  be 
announced  in  the  Federal  Register  on  or 
about  Jime  1, 1994.  Inquiriesronceming 
technical  requirements  are  welcome 
prior  to  submission  of  applications. 

ADDRESSES:  The  original  and  14  copies 
of  the  completed  application,  including 
required  forms,  should  be  submitted  by 
the  deadline  to:  U.S.  Information 
Agency,  REF:  E/DE  Discretionary  Grant 
Competition,  Grants  Management 
Division  (E/XE),  room  336.  301  4th 
Street,  SW.,  Washington,  DC  20547. 

Awards  are  contingent  upon  the 
availabiUty  of  funds. 


FOR  FURTHER  INFORMATION  AND 
APPtlCATION  PACKETS: 

Please  contact  the  Creative  Arts 
Exchanges  Division  (E/DE)  of  U.S. 
Information  Agency's  Office  of  Arts 
America,  301  4th  Street,  SW.. 
Washington,  DC  20547;  telephone:  (202) 
619-5338). 

SUPPLEMENTARY  INFORMATION:  The 
Creative  Arts  Exchanges  Division  (E/DE) 
works  with  U.S.  non-profit 
organizations  on  cooperative 
international  group  projects  that 
introduce  American  and  foreign 
participants  to  each  other's  cultural  and 
artistic  life  and  traditions.  It  also 
supports  international  projects  in  the 
United  States  or  overseas  involving 
composers,  choreographers,  filmmakers 
(see  guidance  below),  playwrights, 
theater  designers,  writers  and  poets, 
visual  artists,  museum  professionals 
(see  guidance  below),  managers  and 
administrators  of  arts  institutions  and 
organizations  (see  guidance  below). 

E/DE  particularly  seeks  projects  writh 
organizations  with  expertise  in  the  arts 
as  well  as  broad  outreach  and 
networking  capabilities  into  American 
arts  activities  nationwide.  These 
projects  should  involve  U.S. 
Information  Service  (USIS)  posts 
worldwide  to  carry  out  activities 
supportive  of  the  USIA  mission  to 
increase  mutual  understanding  between 
the  United  States  and  other  countries 
and  to  promote  international 
cooperation  in  educational  and  cultural 
fields.  USIS'  role  in  such  projects 
should  be  substantive  and  integral  and 
not  purely  facilitative. 

Common  Provisions 

Projects  supported  by  E/DE  awards 
share  some  or  all  of  the  following 
features: 

1.  An  international  exchange  of 
professionals  in  the  fields  listed  above. 

2.  "The  development  of  institutional 
linkages  between  American 
organizations  and  their  counterparts  in 
other  counties. 

3.  Travel  to  or  from  the  United  States, 
preferably  in  both  directions. 

4.  Competition  in  which  USIS  posts 
nominate  foreign  candidates  for  awards, 
while  the  American  arts  organizations 
select  the  award-winners. 

5.  Assurances  of  quality,  fairness, 
balance  and  openness  in  the  selection  of 
American  proj^ect  participants. 

6.  A  non-political  character 
representative  of  the  diversity  of 
American  political,  social  and  cultural 
hfe. 

Special  Conditions 

1.  Proposals  should  involve  more  than 
one  country.  However,  single-coimtry 
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projects  that  have  strong  USIS-post 
support  and  clearly  demonstrate  the 
potential  for  creating  and  strengthening 
linkages  between  foreign  and  U.S. 
institutions  are  also  welcome. 

2.  Proposals  are  subject  to  review  and 
comment  by  the  USIS  posts  in  the 
relevant  countries. 

3.  Proposals  involving  foreign 
organizations  should  identify  them  and 
clearly  define  their  role  in  the  project. 
Prospective  applicants  would  do  well  to 
consult  with  USIS  posts  regarding  such 
organizations  prior  to  submitting  their 
proposals, 

4.  Proposals  centering  on  films  or 
videos  must  deal  with  Uie  creative 
aspects  of  film  or  video  making.  Projects 
should  be  written  for  professional 
partners,  not  for  amateur  or  student 
groups.  Projects  may  include  story 
development,  other  aspects  of  the 
creative  processes,  or  management 
issues  like  funding  and  distribution. 
They  should  not  include  film  or  video 
festivals,  installations,  seminars, 
competitions,  foil  scale  film  production 
or  distribution,  or  any  other  type  of 
project  prohibited  in  this 
announcement 

5.  Proposals  centering  on  arts 
presenters,  administrators,  and 
managers  should  featiu«  exchanges 
involving  these  professionals 
exclusively. 

6.  E/DE  is  the  major  supporter  of  the 
American  Association  of  Museums 
(AAM)  International  Partnerships 
Among  Museums  (IP AM)  program. 
Museimis  interested  in  international 
projects  should  address  queries  to  the 
Office  of  International  Programs, 
American  Association  of  Mtiseums, 
1225  Eye  Street.  NW..  Washington,  DC 
20005;  telephone  (202)  289-1818;  FAX: 
(202)  289-6578.  We  will  not  accept 
direct  applications  from  museimis  for 
international  projects  (see  Program 
Exclusions,  below). 

Program  Exclusions 

1.  Projects  should  be  artistic, 
intellectual,  and  cultural,  not  technical. 
Vocational  and  technical  training 
projects  are  ineligible  for  support. 

2.  Scholarship  programs  or  proposals 
for  long-term  academic  study  or  training 
are  ineligible  for  support. 

3.  Speaking  tours,  conferences  or 
seminars,  research  projects,  research  for 
project  development  purposes,  youth  or 
youth-related  activities  (participants' 
age  under  25),  publications,  student 
and/or  faculty  exchanges,  or  projects  for 


the  exchange  of  amatetirs  or  semi* 
profiessionals  are  all  ineligible. 

4.  E/DE  does  not  accept  proposals  to 
support  perfbiming  aits  productions  or 
tours,  film  or  video  Csetivals,  film/video 
installations,  full-scale  film  production 
or  distribution,  international  arts 
competitions,  commimity-level  arts 
presentations  or  festivals  for  general 
audiences,  visual  arts  exhibits,  museiun 
projects  except  for  those  imder  the 
AAM/IPAM  program  (see  above),  or 
projects  in  the  fields  of  the  historical 
and  cultural  conservation  and 
preservation. 

5.  USIA  is  a  major  supporter  of  Sister 
Cities  International  and  Partners  of  the 
Americas.  It  has  agreed  to  fund 
administrative  expenses  of  these 
organizations'  national  offices,  but  will 
not  fund  projects  arising  from  sister  dty 
and  partner  state  relationships  once 
they  are  established. 

Budgetary  Requirements 

1.  There  must  be  a  ininimnm  of  33% 
cost  sharing  of  the  project  cost  Cost 
sharing  may  be  in  tne  form  of  allowable 
direct  or  indirect  costs.  The  recipient 
must  maintain  written  records  to 
support  all  allowable  costs  which  are 
claimed  to  be  its  contribution  to  cost 
participation,  as  well  as  costs  to  be  paid 
by  the  Federal  Government  Such 
records  are  subject  to  audit  The  basis 
for  determining  the  value  of  cash  and 
in-kind  contributions  must  be  in 
accordance  with  0MB  Circular  A-110, 
Attachment  E — Cost  Sharing  and 
Matching — and  should  be  described  in 
the  proposal  In  the  event  the  recipient 
does  not  provide  a  minimum  of  33% 
cost  sharing  following  the  award,  the 
Agency's  contribution  will  be  reduced 
in  proportion  to  the  recipient's 
contribution. 

2.  Administrative  costs  must  be  no 
more  than  20%  of  the  total  amount 
requested  from  USIA. 

3.  E/DE  awards  are  limited  to 
$200,000.  E/DE  will  consider  requests 
for  $100,000  or  more  only  for  projects 
tha^.are  internationally  regional,  multi- 
regional  or  worldwide  in  scope.  Awards 
are  limited  to  $60,000  for  organizations 
with  less  than  four  years'  experience  in 
conducting  international  exchange 
programs. 

4.  Allowable  costs  are  those  defined 
in  the  application  packet,  which  is 
available  upon  request 

5.  The  recipient  s  proposal  shall 
include  the  cost  of  an  audit  that: 

— Complies  with  the  requirements  of 
0MB  Circular  No.  A-133,  Audits  of 


Institutions  of  Higher  Education  and 
Other  Nonprofit  Institutions; 
— Complies  Mrith  the  requirements  of 
Ammican  Institutes  of  Certified 
Public  Accountants  (AICPA) 
Statement  of  Positian  (SOP)  No.  93- 
9;  and 

—Includes  review  by  the  recipient's 
independent  auditor  of  a  recipient- 

prepared  supplemental  schedule  of 
indirect  cost  rate  computation,  if  such 
a  rate  is  being  proposed. 

The  audit  costs  shall  be  identified 
separately  for: 

— Preparation  of  basic  financial 
statements  andx)ther  accoimting 
services;  and      V 

— Preparation  of  the  supplemental 
reports  and  schedules  required  by 
0MB  Circular  No.  A-133,  AICPA  SOP 
92-9,  and  the  review  of  the 
supplemental  schedtile  of  indirect 
cost  rate  computation. 

Definition  of  Administrative  Costs 

Administrative  costs  are  defined  as 
salaries,  benefits  and  other  direct  and 
indirect  costs  incurred. 

Important  note  for  universities:  The 
U.S.  Information  Agency  defines 
American  faculty  salaries  as  an 
administrative  expense,  regardless  of 
how  the  feculty  time  is  to  be  used. 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  wiU  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  in  the 
application  packet.  Eligible  proposals 
wrill  be  fon^'arded  to  panels  of  USIA 
officers  for  advisory  review.  All  eligible 
proposals  will  also  be  reviewed  by  the 
appropriate  USLA  geographic  area 
offices,  and  budget  and  contract  offices. 
Proposals  may  also  be  reviewed  by  the 
Agency's  General  Coimsel.  Review 
criteria  are  Usted  in  the  application 
packet,  which  is  available  upon  request 
Fimding  decisions  are  at  the  discretion 
of  USIA's  Associate  Director  for 
Educational  and  Cultural  Affairs.  Final 
technical  authority  for  awards  resides 
with  USIA's  contracting  officer. 

Technical  Requirements 

Proposals  can  only  be  accepted  for 
review  when  they  are  fully  in  accord 
with  the  terms  of  this  request  for 
proposals,  as  well  as  with  requirements 
stipulated  in  the  application  package. 
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The  terms  and  conditions  published 
in  the  request  for  proposals  are  binding 
and  may  not  be  modified  by  any  USIA 
representative.  Explanatory  information 
provided  by  the  Agency  that  contradicts 
published  language  will  not  be  binding. 
Issuance  of  request  for  proposals  does 
not  constitute  an  award  commitment  on 


the  part  of  the  Government.  Final 
awards  cannot  be  made  until  funds  have 
been  fully  appropriated  by  Congress, 
allocated  and  committed  through 
internal  USIA  procedures. 

Notification 

All  applicants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 


Jime  1. 1994.  Awards  will  be  subject  to 
periodic  reporting  and  evaluation 
requirements. ' 

Dated:  November  29. 1993. 
Barry  Fulton, 

Acting  Associate  Director,  Bureau  of 
Educational  and  Cultural  Affairs. 
(FR  Doc.  93-29556  Filed  12-2-93:  8:45  am) 

BlUma  CODE  USO-OI-M 
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Sunshine  Act  Meetings 


TWs  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
tt»e  "Govemnnent  in  the  Sunshine  Acf"  (Pub. 
l_  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  MARITIME  COMMISSION. 

TIME  AND  DATE:  10:00  a.m.— December  8. 

1993. 

PLACE:  Hearing  Room  One— 800  North 

Capitol  St..  NW..  Washington.  DC 

20573-0001. 

STATUS:  Closed. 

MATTER(S)  TO  BE  CONSIDERED:  Fact 

Finding  Investigation  No.  20 — Service 

Contracts  Negotiations  with  Shippers' 

Associations  and  Non-Vessel-Operating 

Common  Carriers — Consideration  of 

Report  of  Investigative  Officer. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Joseph  C.  Polking.  Secretary.  (202)  523- 

5725. 

Joseph  C  Polking, 

Secretary. 

(FR  Doc.  93-29762  Filed  12-1-93:  2:34  pm) 

BLUNQ  CODE  S73(H>1-M 

FEDERAL  MINE  SAFETY  AND  HEALTH  REVIEW 
COMMISSION 

TWE  AND  DATE:  10:00  a.m..  Thursday, 

December  9. 1993. 

PUCE:  Room  600. 1730  K  SUeet.  N\V., 

Washington,  DC. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  consider  and  act  upon 

the  following: 


1.  Secretary  of  Labor  v.  Allan  Goode, 
Docket  No.  WEVA  91-2096.  (Issues  include 
whether  the  judge  erred  in  finding  that  Allan 
Goode  knowingly  authorized,  ordered  or 
carried  out  a  violation  of  the  mine's  roof 
control  plan  within  the  meaning  of  30  U.S.C. 
§  820(c).) 

Any  person  attending  this  meeting 
who  requires  special  accessibility 
features  and/ or  auxiliary  aids,  such  as 
sign  language  interpreters,  must  inform 
the  Commission  in  advance  of  those 
needs.  Subject  to  29  CFR  2706.150(a)(3) 
and  2706.160(e). 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  Ellen  (202)  653  -5629  /  (202)  708- 
9300  for  TDD  Relay  /  1-800-877-8339 
for  toil  &ee. 
Jean  H.  EUen. 
Agenda  Clerk. 
[FR  Doc.  93-29768  Filed  12-1-93;  3:02  pmf 

BtLUNG  COpE  6735-01-41 

SECURITIES  AND  EXCHANGE  COMMISSION 

Agency  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sxmshine  Act,  Public  Law  94-409,  that 
the  Securities  and  Exchange 
Commission  will  hold  the  following 
meeting  during  the  week  of  December  6, 
1993. 

A  closed  meeting  will  be  held  on 
Thursday,  December  9, 1993,  at  10:00 
a.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
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vdll  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in        1 
the  matters  may  also  be  present.  I 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has  j 

certified  that,  in  his  opinion^  one  or   • 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)  (4),  (8).  (9)(A)  and  (10) 
and  17  CFR  200.402(a)  (4),  (8).  (9)(i)  and 
(10).  permit  consideration  of  the 
scheduled  matteps.at  a  closed  meeting. 

Commissioner  Rfiberts,  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Thursday, 
December  9, 1993,  at  10:00  a.m.',  will  be: 

Institution  of  injunctive  actions. 

Settlement  of  injunctive  action. 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Settlement  of  administrative  proceedings 
of  an  enforcement  nature. 

Opinions. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Brian  Lane 
at  (202) 272-2400. 

Dated:  December  1, 1993. 
Jonathan  G.  Katz. 

Secretary. 

(FR  Doc.  93-29777  Filed  12-1-93;  3:56  pm| 
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Part  II 


Department  of 
Housing  and  Urban 
Development 


24  CFR  Parts  246  and  266 
Housing  Finance  Agency  Risk-Sharing 
Program  for  Insured  Affordable 
Multlfamily  Project  Loans;  Rule  and 
Notice 
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DEPAfVnWIENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the^kssistant  Secretary  for 
Housing — Federal  Housing 
Commissioner 

24  CFR  Parts  246  and  266 

IDocket  No.  R-93-1685;  FR-3383-+-011 

RIN  2502-AF94 

Housing  Finance  Agency  Risit-Sharing 
Program  for  Insured  Affordable 
Multifamily  Project  Loans 

AGENCY:  Office  of  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner,  HUD. 
ACnON:  Interim  rule. 

SUMMARY:  This  interim  rule  introduces  a 
new  mortgage  insurance  program 
authorized  by  the  Housing  and 
Community  Development  Act  of  1992. 
The  program  is  designed  to  increase  the 
supply  of  affordable  multifamily  units 
by  allowing  State  and  local  housing 
finance  agencies  (HFAs)  to  originate  and 
service  mortgage  loans  that  are  fully 
insured  by  HUD's  Federal  Housing 
Administration.  Under  the  program, 
participating  HFAs  are  required  to  share 
in  the  risk  associated  with  monetary 
losses  that  may  be  incurred  as  a 
consequence  of  any  loan  defaults. 
DATES:  Effective  date:  January  3,  1994. 

Expiration  date:  Paragraph  (e)  of 
§  246.1  and  part  266  will  expire 
December  5, 1994. 

Comments  due  date:  Fehniary  1, 
1994. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  interim  rule  to  the  Rules  Docket 
Clerk,  Office  of  the  General  Counsel, 
room  10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street 
S\V..  Washington.  DC  20410-0500. 
Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  submitted  will 
be  available  for  public  inspection  during 
regular  business  hours  (weekdays  7:30 
a.m.  to  5:30  p.m.)  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  concerning  subparts  A-E, 
contact  Jessica  Franklin,  Director, 
Policies  and  Procedures  Division,  Office 
of  Insured  Multifamily  Housing 
Development,  room  6116,  (202)  708- 
2556;  subpart  F,  contact  Albert  B. 
Sullivan,  Director,  Office  of  Multifamily 
Housing  Management,  room  6160,  (202) 
708-3730;  subpart  G.  contact  John  Stahl, 
Director,  Multifamily  Accounting  and 
Servicing  Division,  room  6258,  (202) 
708-0223;  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street 


SW.,  Washington,  DC  20410.  Hearing- 
and  speech-impaired  persons  may  call 
(202)  7t»-4594.  (Telephone  niunbers 
are  not  toll-firee.) 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  interim 
rule  have  been  submitted  to  the  OfGce 
of  Management  and  Budget  (OMB)  for 
review  under  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501-3520).  No 
person  may  be  subjected  to  •  penalty  for 
failure  to  comply  with  these  infanoation 
collection  requirements  until  they  have 
been  approved  and  assigned  an  QMB 
control  number.  The  OMB  control 
number,  when  assigned,  will  be 
announced  by  separate  notice  in  the 
Federal  Register. 

The  burden  for  collecting  the  required 
information  is  estimated  to  include  the 
time  for  reviewing  the  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 
Information  on  the  estimated  public 
reporting  burden  is  provided  under  the 
Preamble  heading,  Other  Matters.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
tlie  Department  of  Housing  and  Urban 
Development.  Rules  Docket  Clerk,  451 
Seventh  Street  SW.,  room  10276, 
Washington.  DC  20410-0500;  and  the 
Office  ctf  Information  and  Regulat«»y 
Affairs,  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for 
HUD,  Washington,  DC  20503. 

L  Introduction 

Section  542(c)  of  the  Housing  and 
Community  Development  Act  of  1992 
(Pub.  L.  102-550,  approved  October  28, 
1992)  (1992  Act)  authorizes  the  HUD 
Secretary  to  enter  into  risk-sharing 
agreements  with  qualified  State  or  local 
Housing  Finance  Agencies  (HFAs)  to 
test  the  effectiveness  of  certain  Federal 
mortgage  loan  credit  enhancements. 
(Section  542(c)  is  a  part  of  subtitle  C, 
title  V  of  the  1992  Act.  Section  541 
provides  that  subtitle  C,  which  is 
comprised  of  sections  541  through  544, 
may  be  cited  as  the  "Multifamily 
Housing  Finance  Improvement  Act." 
This  interim  rule  implements  only 
section  542(c).)  The  ultimate  purpose  of 
this  program  is  to  increase  the  supply  of 
affordable  multifamily  housing  through 
partnerships  where  the  Department 
provides  full  insurance  under  a  risk- 
sharing  agreement,  to  test  the 
effectiveness  of  providing  new  forms  of 


Federal  credit  enhancement  for 
multifamily  loans,  an  intended  benefit 
of  which  would  be  increased  credit 
ratings  on  bond-financed  mortgage 
loans.  HUD  envisions  that,  under  this 
program.  HFAs  will  have  greater  access 
to  capital  markets  and  be  able  to  provide 
affordable  housing  in  a  manner  that  is 
both  timely  and  efficient. 

The  basic  structure  of  the  program 
allows  HFAs  to  carry  out  certain  HUD 
functions  under  the  program,  including 
the  assumption  of  loan  management  and 
property  disposition  responsibilities  for 
defaulted  loans.  In  the  event  of  a  loan 
defauh,  the  HFA  is  required  to  share 
with  HUD  in  any  loss  arising  as  a 
consequence  of  the  loan  default. 

Section  542(c)  prescribes  certain 
requirements  for  this  program,  and  also 
authorizes  the  Secretary  to  issue  such 
regulations  as  may  be  necessary  to  carry 
out  the  program. 

II.  Legislative  Background 

The  statute  contains  definitions  for 
what  constitutes  "multifamily  housing" 
(section  544(1)),  a  "qualified"  HFA 
(section  544(2)),  and  "affordable 
housing"  (section  542(c)(7)).  These 
definitions  have  been  incorporated  into 
the  regulation  at  24  CFR  266.5.  In 
addition,  section  542(c)  prescribes  a 
number  of  requirements  for  the 
program,  which  may  be  summarized  as 
follows: 

General:  HUD  is  required  to  execute 
risk-sharing  agreements  with  qualified 
HFAs. 

Mortgage  insurance:  Risk-sharing 
agreements  must  provide  for  HUD  to 
fully  insure  mortgage  loans  originated 
by  or  through  HFAs,  and  for 
reimbursement  to  HUD  by  HFAs  for  a 
portion  of  any  losses  incurred  on  the 
insured  loans. 

Risk  apportionment:  The  percentage 
'  of  loss  assumed  by  HUD  and  the  HFA 
(risk  apportionment)  must  be  specified 
in  the  risk-sharing  agreement  between 
HUD  and  the  HFA.  HUD  intends  to 
execute  a  single  agreement  with  each 
HFA,  but  the  agreement  will  recognize 
that  the  risk  apportionment  may  vary 
among  project  loans  that  are  originated 
by  a  single  HFA.  The  loan  loss 
percentage  for  a  particular  project  will 
be  reflected  in  that  project's  underlying 
loan  documentation  and  in  an 
addendum  to  the  risk-sharing 
agreement. 

Reimbursement  capacity:  The 
application  for  participation  in  this 
program  must  demonstrate  that  the  HFA 
has  the  financial  capacity  to  fulfill  its 
reimbursement  obligations. 

Underwriting  standards:  A  qualified 
HFA  that  agrees  to  accept  50  percent  or 
more  of  the  risk  of  loss  on  a  loan  may 
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employ  its  own  underwriting  standards, 
loan  terms  and  conditions.  However, 
where  HUD  retains  more  than  50 
percent  of  the  risk,  it  may  impose 
additional  underwriting  standards,  loan 
terms  and  conditions. 

Other  requirements:  Section  542(c) 
also  requires  HUD  to  establish  a 
schedule  for  mortgage  insurance 
premiums  that  reflects  the  risk 
apportionment  for  the  loan.  Lower  or 
nominal  premiums  will  apply  to  HFAs 
that  assume  a  greater  share  of  the  risk 
of  loss.  In  addition.  HUD  is  prohibited 
from  applying  "identity  of  interest" 
provisions  in  risk-sharing  agreements 
(section  542(c)(5));  and  GNMA  is 
prohibited  from  issuing  securities  for 
loans  insured  under  the  program 
(section  542(c)(6)). 

Finally.  HUD  may  issue  commitments 
for  mortgages  that,  in  the  aggregate,  do 
not  exceed  30.000  units  between  now 
and  September  30. 1995  (section 
542(c)(4)).  The  Congress  may  expand 
the  program  after  that  date,  but  no 
determination  will  be  made  until  the 
Secretary  has  submitted  reports 
(including  any  recommendations  for 
legislation)  to  the  Congress,  as  required 
under  section  542(d)(3).  See.  section 
542(c)(4). 

in.  The  Regulation 

The  legislation  authorizing  this 
program  prescribes  certain  requirements 
in  relation  to  eligibility  and  risk 
apportionment.  As  a  matter  of  policy,  in 
its  formulation  of  this  regulation,  HUD 
has  decided  to  afford  qualified  HFAs 
very  broad  responsibility  for  the 
administration  of  the  program,  although 
HUD  will  monitor  HFAs"  activities.  In 
addition  to  underwriting  and  processing 
loans,  HFAs  will  service  loans,  provide 
management  oversight  of  the  projects, 
and  dispose  of  properties  subject  to  the 
mortgages  that  fall  into  default.  The 
regulation  provides  for  sanctions  in  the 
event  that  an  HFA  is  found  to  be  in 
noncompliance  vdth  the  requirements 
of  the  regulation. 

It  is  to  oe  noted  that,  for  this  program, 
Congress  in  section  542(c)(2)(E)  of  the 
1992  Act  has  assigned  to  qualified  HFAs 
the  responsibility  for  using  their  own 
"underwriting  standards  and  loan  terms 
and  conditions  for  purposes  of  loans  to 
be  insured  imder  this  subsection" 
without  further  review  by  the  Secretary, 
except  that  the  Secretary  may  impose 
"additional  underwriting  criteria  and 
loan  terms  and  conditions"  in  cases 
where  the  Secretary  retains  more  than 
50  percent  of  the  risk  of  loss.  Further. 
Congress  has  authorized  HUD  through 
section  542(c)(8)  to  issue  such 
regulations  as  may  be  necessary  to  carry 
out  this  risk-sharing  program. 


In  cases  involving  "insiirance  upon 
completion,"  HUD  will  be  responsible 
for  final  endorsement  of  the  mortgage 
note  for  insurance.  In  cases  involving 
"insurance  of  advances,"  HUD  will  be 
responsible  for  the  initial  endorsement 
of  the  mortgage  note  for  insurance  in  a 
maximum  amount  set  forth  on  the  note. 
The  amount  of  the  insurance,  however, 
will  be  only  to  the  extent  of  advances 
approved  during  the  construction 
process.  The  Department  has  decided  to 
delegate  to  HFAs  the  responsibilities  for 
the  insurance  of  advances  and  cost 
certification  functions.  These  functions 
are  relevant  to  the  insurance  process 
and  are  carried  out  by  HUD  in  full 
insurance  programs  under  the  National 
Housing  Act 

In  looking  at  the  legal  propriety  of 
these  delegations,  it  is  to  be  noted  that 
there  is  no  express  statutory  language  in 
section  542(c)  authorizing  them,  and  the 
legislative  history  specifically  does  not 
address  the  issue.  Therefore,  the 
Department  has  focused  on  three 
additional  factors  in  case  law  in 
deciding  whether  a  delegation  is  legally 
sustainable,  i.e.,  the  importance  of  the 
authority  being  delegated  and  degree  of 
discretion  involved,  the  limitation  of  the 
delegation,  and  an  assessment  of  any 
conflicts  of  interest.  The  Department 
does  not  believe  the  direct  assignment 
of  certain  listed  functions  precludes 
delegation  of  additional  functions. 
Further,  case  law,  e.g.,  Fleming  v. 
Mohawk  and  Power  Co..  331  U.S.  Ill 
(1947),  suggests  that  a  statutory 
provision  such  as  section  542(c)(8). 
which  authorizes  HUD  to  issue  such 
regulations  as  may  be  necessary  to  carry 
out  the  risk-sharing  program,  is  a  source 
of  authority  to  delegate.  The  actions 
described  below  relate  to  these  factors 
and  are  designed  to  support  the  legal 
delegability  of  the  insurance  of 
advances  and  cost  certification 
functions. 

Since  the  functions  proposed  for 
delegation  are  integral  to  the  insurance 
process,  the  Department  has  determined 
that-the  delegation  would  be  legally 
sustainable  if  HUD  retains  the  authority 
to  make  adjustments  to  the  insured 
mortgage  amount  during  the  period  up 
to  and  including  the  time  of  final 
endorsement,  which  it  has  done  in 
§  266.417.  As  long  as  the  Department 
retains  such  ultimate  authority,  case  law 
supports  the  legality  of  such  a 
delegation.  See  NLRB  v.  Duval  Jewelry' 
Co.ofMiami.  Inc..  357  U.S.  1  (1958). 

HUD's  reservation  of  final  authority  to 
adjust  the  insured  mortgage  amount  is 
not  meant  to  suggest  that  HUD  will,  as 
a  matter  of  policy,  routinely  review  all 
decisions  of  HFAs  about  the  insurance 
of  advances  and  cost  certification 


processes.  For  example,  the 
Commissioner  could  review  the 
insurance  of  advances  and  cost 
certification  processes  on  a  random  ^ 

basis  and.  up  to  and  including  the  time     I 
of  final  endorsement,  correct  errors  by 
adjusting  the  amount  of  mortgage 
insurance.  Examples  of  such  reviews  of 
the  insurance  of  advances  process  could 
involve  a  HUD  evaluation,  following  an 
HFA  approval  of  an  advance,  to 
determine  whether  such  approval  is 
consistent  writh  construction  progress. 
The  Department  could  assess  whether 
other  mortgageable  items  were 
supported  with  proper  bills  and/or 
receipts  before  funds  were  approved 
and  advanced  for  insurance.  The 
Department  also  could  consider  whether 
the  loan  remains  in  balance  by 
comparison  of  actual  disbursements 
against  a  project  completion  schedule 
and  other  loan  closing  documents. 
Unless  additional  requirements  are 
imposed  by  HUD  because  it  insures 
more  than  50  percent  of  the  risk,  the 
review  at  cost  certification  would  only 
involve  an  assessment  that  the 
maximum  insurable  mortgage  amount  is 
supported  by  costs  incurred  and 
approved  for  the  project  by  the  HFA.  By 
this  reservation  of  authority  to  adjust 
the  mortgage  amount,  HUD  also  is 
reducing  any  adverse  effect  from  fees, 
which  are  linked  to  mortgage  amount, 
that  the  HFAs  may  earn  in  connection 
with  the  project  loan. 

Notwitnstanding  the  retention  by 
HUD  of  ultimate  authority  to  adjust  the 
insured  mortgage  amount,  the  HFAs  still 
would  be  carrying  out  an  important 
function  in  connection  with  the 
insurance  of  advances  and  cost 
certification  processes.  The  delegation 
of  this  function  is  consistent  with 
Congress"  view  in  section  542(a)  that  the 
relationship  between  HUD  and  HFAs  is 
to  be  a  partnership  and  that  major 
functions  are  to  be  the  responsibilities 
of  the  HFAs  as  evidenced  by  the  direct 
assignment  of  functions  in  section 
542(c)(2)(E). 

The  regulation  will  be  contained  in  a 
new  part  266  in  title  24  of  the  Code  of 
Federal  Regulations,  which  consists  of 
six  subparts.  A  brief  summary  of  each 
subpart  follows.  ' 

Subpart  A — General  Provisions 

Initially,  subpart  A  sets  forth  the 
purpose  and  scope  of  the  regulation.  It 
cites  the  legislative  background,  and 
indicates  HUD's  policy  decision  to  vest 
broad  responsibility  for  the  conduct  of 
the  program  in  participating  HFAs. 
Subpart  A  also  includes  definitions  of 
terras  used  throughout  the  regulation.      : 

Section  266.10.  Fund  allocations, 
indicates  that  HUD  will  issue  a  notice      } 
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in-fh^  Federal  Register  inviting  State 
and  local  HFAs  to  apply  to  participate 
in  the  prog^pm.  (HUD's  notice  inviting 
applications  and  setting  forth  terms  and 
conditicwis  related  to  filing  applications 
is  published  in  today's  issue  of  the 
Federal  Register.)  SecticHi  266.10(d] 
describes  the  manner  in  which  HUD 
plans  to  allocate  units  among  HFAs 
Iwith  each  HFA  allocated  a  minimum  of 
100  units).  A  state-wide  cap  on  units 
will  be  determined  1^  a  fcwmula  based 
upon  population.  Within  the  unit  cap, 
the  number  of  units  that  may  be 
allocated  to  particular  State  agencies 
and  particular  local  ago^cies  is  further 
defined  by  a  formula. 

Section  266.1 5  describes  key 
components  that  must  be  included  in 
the  risk-sharing  agreement  executed 
between  HUD  and  the  HFA.  Among 
other  things,  the  risk-sharing  agreement 
will  reflect  the  agreed  upon  risk 
apportionment;  the  number  of  units 
allocated  to  the  HFA;  description  (i.e., 
incorporation  by  reference)  of  the  HFA's 
standards  and  procedures  for 
underwriting  and  servicing  of  loans;  and 
a  list  of  required  HFA  certifications 
designed  to  assure  its  proper 
performance  under  the  program.  (The 
list  of  certifications  is  not 
comprehensive  and  is  subject  to  change 
as  circumstances  and  experience 
dictate.) 

Subpart  A  contains  sections 
indicating  that  future  regulatory 
amendments  will  not  impair  previously 
recognized  contract  rights  and  that  HUD 
has  no  obligation  to  recognize  or  deal 
with  parties  other  than  the  HFA,  in  the 
latter's  role  as  mortgagee  of  record 
under  a  contract  of  mortgage  insurance. 
Section  266.30  provides  that  the 
provisions  of  24  CFR  part  246  do  not 
apply  to  this  program.  The  Department 
will  not  be  utilizing  its  constitutional 
authority  to  preempt  local  rent  control 
laws  for  projects  with  mortgages  insured 
under  part  265.  Representatives  of  HFAs 
have  advised  the  Department  that  many 
HFAs,  both  State  and  local,  already  have 
such  authority  and,  therefore,  the 
absence  of  access  to  the  Federal 
preemption  authority  would  in  no  way 
restrict  or  interfere  with  the  manner  in 
which  HFAs  currently  operate.  Since 
the  program  involves  risk  to  both  HFAs 
and  the  Federal  government,  the  Federal 
interest  will  be  adequately  protecied  by 
HFAs  who  use  their  preemption 
authority  to  protect  their  own  interests. 

The  Lnlerim  rule  also  contains  a 
general  waiver  provision  in  §  266.35. 
Under  that  section,  the  Commissioner 
may.  upon  a  finding  of  good  cause, 
waive  any  prevision  in  part  266  that  is 
not  a  statutory'  requirement,  except  that 
the  Commissioner  will  not  consider 


waivers  of  financial  requirements  for 
participating  HFAs  or  underwriting 
standards  required  by  HUD  for  Level  U 
participants.  All  waivers  granted  under 
§  266.35  will  be  in  writing  and  will  be 
published  in  the  Federid  Register,  as 
required  by  section  7(q)  of  the 
E)epartment  of  Housing  and 
Development  Act  (42  U.S.C.  3535(q)). 

Subpart  B — Agency  Requirements 

Initially,  subpart  B  describes  the 
criteria  HFAs  must  meet  to  qualify 
under  the  program.  The  Department 
interprets  the  definition  of  "qualified 
housing  finance  agency"  as  it  appears  in 
section  544  of  the  1992  Act  to  include 
HFAs  that  have  received  an  overall 
rating  of  "A"  on  their  general  obligation 
bonds  as  opposed  to  having  received  an 
"A"  rating  on  single  issues  of  general 
obligation  bonds.  The  latter 
interpretation  would  be  inconsistent 
with  section  544  (2KA)  and  (2)(C), 
which  requires  evidence  of  a  strong 
financial  capability.  Such  a  construction 
would  permit  an  HFA  with  one  strong 
bond  issue  and  several  other  issuances 
with  a  rating  below  "A"  to  claim  that 
they  met  the  qualified  agency  criteria. 
The  Department  does  not  construe  this 
to  be  in  accordance  with  the  intent  of 
Congress. 

Two  levels  of  approval — Level  I  and 
Level  n — are  described  in  §  266.100. 
The  primary  distinction  between  the 
two  levels  is  in  the  level  of  risk 
apportionment  an  HFA  agrees  to 
undertake.  HFAs  participating  at  Level 
I  are  those  that  will  assume  50  percent 
or  more  of  the  risk  associated  with  a 
loan  default.  Level  II  participants  will 
assume  less  than  50  percent  of  the  risk. 
The  regulation  recpiires  any  applicant 
HFA  (whether  it  selects  either  Level  I  or 
Level  U,  or  both  Level  I  and  Level  IT 
approval)  to  meet  eligibility  standards 
and  appUcation  requirements.  EligibiUty 
is  predicated  on  an  HFA's  demonstrable 
high  financial  capacity  and/or 
experience  and  capability'  in  the  field  of 
multifamily  housing.  Apphcation 
requirements  are  designed  to  ejicil  the 
HFA's  (legal  and  other)  capacity  to 
function  in  the  program.        .^ 

Sut^)art  B  also  sets  forth  minimum 
reserve  requirements  that  must  be  met 
by  participating  HFAs  (§266.110).  An 
HFA  is  required  to  maintain  its  basic 
sound  financial  capacity  at  all  times.  An 
HFA  that  qualifies  for  the  program 
under  the  criteria  in  section  544(2)  (A) 
or  (B)  of  the  1992  Act  (i.e.,  is  designated 
"top-tier,  or  the  equivalent  thereof  cr 
receives  an  overall  rating  of  "A"  on  its 
general  obligation  bonds  h-om  a 
nationally  recognized  rating  agency) 
will  not  be  required  to  maintain 
additional  reserves  uiiless  determined 


necessary  by  the  Commissioner.  "Other 
agencies,"  i.e.,  those  that  qualify  based 
on  other  criteria,  will  be  required  to 
establish  minimum  reserve 
requirements  that  are  set  forth  in 
§266.1 10(b).  Any  HFA  that  iniUally 
qualifies  utvder.  but  later  loses,  the  "top- 
tier  or  equivalent"  desi^ation  or  an 
overall  rating  of  "A"  on  its  obligation 
bonds  will  be  required  to  immediately 
establish  and  mainteiin  the  reserve 
amounts  required  for  "other  agencies" 
by  §266.1 10(b). 

Sections  266.115-266.125  describe 
the  monitoring  and  evaluation  activities 
and  requirements  of  the  program,  the 
kinds  of  HFA  conduct  that  could  give 
rise  to  sanctions  by  the  Department,  and 
the  nature  of  sanctions  that  HUD  may 
impose.  The  interim  rule  provides  HFAs 
the  right  to  an  informal  hearing  where 
sanctions  have  been  applied. 

Finally,  §  266.130  provides  that  HFAs 
may  obtain  reinsurance  for  their  portion 
of  the  risk  and  describes  the  conditions 
under  which  reinsurance  will  be 
permitted. 

Subpart  C—Progmm  Requirements 

Subpart  C  contains  program 
requirements  such  as  project  eligibility 
and  fair  housing  and  equal  opportunity 
requirements.  It  also  describes  review 
functions  to  be  retained  by  HUD  as  well 
as  those  delegated  to  HFAs. 

Project  size  and  affordability 
requirements  in  the  interim  rule  follow 
the  authorizing  legislation.  Subject  to 
requirements  in  the  regulation,  mortgage 
insurance  will  be  available  imder  this 
program  for  project  new  construction 
and  substantial  rehabilitation,  and  for 
existing  prefects  without  substantial 
rehabihtation.  Similarly,  projects 
receiving  section  8  or  other  rental 
subsidies  are  eligible  for  insurance 
under  tlie  program,  subject  to 
limitations  on  the  rent  levels.  These 
limits  are  designed  to  ensure  that 
project  rents  are  clearly  adequate  to 
support  the  mortgage.  Other  eligible 
projects  include  single  room  occupancy 
(SRO)  projects,  board  and  care  and 
assisted  living  facihties,  and  projects 
designed  for  persons  62  years  of  age  or 
more.  Transient  housing,  hotels,  nursing 
homes  and  intermediate  care  facilities, 
and  projects  located  in  military  impact 
areas  are  ineligible  for  insurance  under 
this  program. 

HUD  will  retain  responsibility  for 
assessing  the  "previous  participation" 
of  mortgagors,  ccmtractors,  consultants 
or  management  agents  in  HUD 
programs,  few  project  compliance  with 
environmental  st^utes  and  regulations, 
and  for  intergovenunental  review.  HUD 
will  delegate  to  HFAs  the  functions 
pertaining  to  a  project's  affinjialive  fair 
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L  }using  marketing  plan  and  certain 
ff  tivities  under  the  Davis-Bacon  Act 

Section  542(c)  of  the  Act  does  not 

!  tatutorily  require  payment  of  prevailing 

1  «(age  rates  determined  by  the  Secretary 

( if  Labor  under  the  Davis-Bacon  Act  on 

rejects  receiving  mortgage  insurance 

inder  the  pilot  program.  However,  the 

partment  has  administratively 
l^termined  to  require  payment  of  Davis- 
aeon  wage  rates  on  certain  projects 
receiving  mortgage  insurance  under  the 
program.  As  provided  in  §  266.225  of 
the  rule.  Davis-Bacon  wage  rates  will  be 
required  to  be  paid  to  all  laborers  and 
mechanics  (except  volunteers) 
employed  by  contractors  and 
subcontractors  on  projects:  (1)  For 
which  advances  are  insured  under  this 
part;  (2)  which  involve  new 
construction  or  substantial 
rehabilitation;  and  (3)  which  will 
contain  12  or  more  dwelling  units. 
Davis-Bacon  reqmrements  will  apply 
only  if  all  of  these  conditions  are  met. 
unless  Davis-Bacon  wage  rates  are 
applicable  by  reason  of  assistance  from 
another  Federal  program.  (For  example, 
if  assistance  under  section  8  is  also  used 
in  connection  with  a  pro^ct  under  this 
part  that  involves  minor  rehabihtation. 
Davis-Bacon  requirements  would  apply 
to  the  protect  if  it  contains  nine  or  more 
section  8-assisted  units.)  The 
Department  has  decided  to  require 
payment  of  Davis-Bacon  wage  rates  to 
ensure  that  prevailing  wage 
requirements  under  tiiia  program  are 
generally  comparable  to  similar 
provisions  required  by  statute  for 
multifsmily  mortgage  insurance 
programs  under  the  National  Housing 
Act. 

The  interim  rule  also  states  that  while 
the  Commissioner  retains  responsibility 
for  enforcement  of  labor  staxviards 
under  this  section,  the  Commissioner 
may  delegate  to  the  HFA  information 
collection  (e.g..  payroll  review  and 
routine  interviews)  and  other  routine 
administration  and  enforcement 
functions,  subject  to  monitoring  by  the 
Commissioner.  The  Department  intends 
to  delegate  such  routine  administration 
and  enforcement  functions  to  HFAs. 
This  delegation  is  consistent  with  the 
Department's  decision  to  delegate  mtuiy 
of  the  functions  relating  to  insurance  of 
individual  projects  to  the  HFAs.  The 
delegation  is  also  consistent  with  the 
Department's  longstanding  delegation  of 
routine  Davis-Bacon  functions  to  States 
and  local  governments  imder  the 
Community  Development  Block  Giant 
program. 


Subpart  D— Processing.  Development 
and  Approval 

Subpart  D  describes  functions  that  the 
HFA  and  HUD  will  undertake  in 
relation  to  a  loan  origination  and  HUD 
insurance  endorsement. 

An  HFA  that  assumes  50  percent  or 
more  of  the  risk  associated  with  a  loan 
may  use  its  own  underwriting  standards 
and  loan  terms  and  conditions  to 
underwrite  and  approve  loans.  Where 
an  HFA  assumes  less  than  50  percent  of 
the  risk,  underwriting  standards  and 
loan  terms  and  conditions  are  subject  to 
HUD  review,  modification  and 
approval.  The  interim  rule  provisions 
also  cover  responsibilities  of  HFAs 
concerning  such  matters  as  project 
feasibility,  acceptability  of  the 
mortgagor,  and  inspections  during  the 
project  construction  period. 

Section  266.310  provides  the 
circumstances  where  HUD  will  insure 
loan  advances,  or  agree  to  insure  the 
entire  mortgage  upon  completion  of 
construction.  Where  a  mortgage  is 
endorsed  for  insurance,  the  interim  rule 
provides  that  the  HFA  must  remain  the 
mortgagee  of  record  for  as  long  as 
mortgage  insurance  is  in  force. 

Subpart  E — Mortgage  and  Closing 
Requirements;  HUD  Endorsement 

Subpart  E  contains  requirements  that 
relate  to  the  mortgage  anid  the  property 
that  secures  tiie  insured  loan. 

The  D^Mrtment  recognizes  that 
section  542(cK2)(E)  provides  that  HFAs 
are  permitted  to  use  their  own 
underwriting  standards  and  loan  terms 
and  conditions  for  purposes  of 
underwriting  loans  to  be  insured  under 
this  program  where  the  HFA  is 
assuming  jO  percent  or  more  of  the  risk 
of  loss.  Where  the  Secretary  retains 
more  than  50  percent  of  the  risk  of  loss. 
section  542(c)(2)(E)  permits  the 
Secretary  to  impose  additional 
underwriting  criteria  and  loan  terms 
and  conditions  on  loans  to  be  insured 
under  the  program.  However,  it  is  the 
Department's  view  that  Congress 
intended,  in  enacting  section  542(c),  to 
develop  a  fiscally  prudent  mortgage 
insurance  program.  The  Department 
believes  that  Congress  did  not  intend  to 
preclude  HUD  regulations  that  would 
provide:  (1)  that  the  HUD-insured 
mortgage  constitute  a  first  lien;  (2)  that 
the  HUD-insured  mortgage  be  regularly 
amortizing;  (3)  that  the  insured 
mortgage  contain  a  covenant  against  the 
change  in  use  of  the  insured  property; 
(4)  that  the  insured  mortgage  contain  a 
covenant  requiring  the  mortgagor  to 
keep  the  property,  which  is  security  for 
the  mortgage,  insured  against  loss  due  to 
fire  or  other  hazards;  and  (5)  that  the 


•regulatory  agreement  executed  by  the 
mortgagor  contain  a  provision  requiring 
that  the  mortgagor  be  a  sole  asset 
mortgagor. 

First  Lien  Requirement 

The  requirement  that  the  insured 
mortgage  be  a  first  lien  on  the  property 
is  a  fondamental  requirement  in  all  the 
Department's  primary  insurance 
programs.  The  Department  views  the 
"first  lien"  requirement  as  essential 
because  it  protects  the  Department's 
interest  by  eliminating  any  possibility 
that  HUD's  interest  tmder  the  insured 
mortgage  could  be  extinguished  by  a 
superior  lien  holder  in  the  event  of  a 
foreclosure  of  a  ^perior  lien  on  the 
property.  In  the  c^text  of  the  HFA  risk- 
sharing  program,  ttie  first  Hen 
requirement  is  edso  designed  to  protect 
the  HFA's  interest,  since  the  HFA  shares 
a  portion  of  the  risk  of  loss  with  HUD. 

Amortization 

The  Department  does  not  believe  that 
Congress,  in  its  enactment  of  section 
542(c),  intended  to  permit  the  use  of 
riskier  financing  practices  sudi  as 
balloon  payment  terms  and  negative 
amortizations.  Use  of  these  types  of 
financing  practices  in  insured  programs 
could  increase  the  chances  that  an 
insured  mortgage  would  go  into  default 
or  otherwise  increase  the  Department's 
exposure  on  a  mortgage  where  the  terms 
of  the  financing  permitted  negative 
amortization,  ft  is  the  Department's 
view  that  requiring  a  mortgage  to  be 
regularly  amortizing  would  curtail  the 
use  of  riskier  financing  practices  that 
could  jeopardize  the  stability  of  the 
insured  loan. 

Change  in  Use 

The  Department's  purpose  in 
requiring  that  a  mortgage  insured  under 
this  program  contain  a  covenant 
prohibiting  a  change  in  use  of  the 
insured  property  was  to  carry  out  the 
intent  of  Congress  that  the  mortgage 
insurance  be  used  to  provide  affordable 
residential  housing,  rather  than  for  some 
commercial  enterprise,  such  as  a  hotel 
or  office  building. 

Hazard  Insiuance 

The  Department  does  not  beUeve  that 
Congress,  in  enacting  the  section  542(c) 
risk-sharing  program,  intended  for  the 
Secretary  to  insure  a  mortgage  on  a 
project  that  is  not  insured  against 
damage  or  destruction  due  to  fire  or 
other  hazards.  Additionally,  the 
Department  cannot  conceive  of  an  HFA 
making  a  loan  on  a  project  that  is  not 
insured  against  loss  due  to  hazards.  The 
requirement  that  a  mortgagor  under  a 
mortgage  have  hazard  insurance  is  a 
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stan<i&r3  mortgage  industry  practice. 
Additionally,  it  is  the  Department's 
position  that  ^j^zard  insurance  is  a 
fundamental  requirement  of  Federal 
mortgage  insurance  to  protect  the  public 
fisc  against  loss  of  public  assets  and, 
therefore,  must  be  required  in  this 
program. 

Single  Asset  Mortgagor 

The  requirement  that  a  mortgagor  be 
a  single  asset  mortgagor  is  a  requirement 
that  is  critical  to  the  Department's 
abihty  to  prevent  the  mortgagor  of  an 
insured  project  from  commingling  funds 
of  the  insured  project  with  other  assets 
that  a  mortgagor  entity  might  own,  if 
permitted.  If  the  Department  were  to 
allow  a  mortgagor  entity  to  own  assets 
other  than  the  insured  project,  this 
would  increase  the  chances  of  a 
mortgagor  siphoning  off  funds  from  an 
insured  project  for  use  in  a 
conventionally-financed  project.  This 
could  result  in  the  mortgagor  of  the 
insured  mortgage  suffering  severe 
financial  difficulty,  possibly  defaulting 
on  the  insured  mortgage  and  a 
subsequent  insurance  claim  being  filed 
by  the  HFA.  In  addition,  the  assets  of  an 
insured  project  could  become  at  risk,  as 
a  resuh  of  their  application  to  the  debts 
of  a  conventionally-financed  project  in 
financial  difficulty  where  both  projects 
have  the  same  owner. 

Other  provisions  in  subpart  E  pertain 
to  the  closing  of  a  mortgage  loan.  The 
closing  will  be  held  by  the  HFA,  which 
is  then  required  to  submit  a  closing 
docket  (with  required  documentation)  to 
HUD  for  insurance  endorsement.  The 
required  documentation  is  set  forth  in 
the  interim  rule  as  well. 

Subpart  F— Project  Management  and 
Servicing 

Subpart  F  sets  out  the  rules  for  HFAs 
to  service  loans  and  manage  projects. 

The  HFA  will  have  broad 
responsibility  for  the  administration  of 
this  program,  including  monitoring  and 
determining  the  compliance  of  the 
project  owner  with  the  requirements  of 
this  rule.  HUD  will  not  hold  or  be  a 
party  to  any  mortgage  or  note 
instruments  between  the  mortgagor  and 
the  HFA.  HUD  will,  however,  monitor 
the  performance  of  the  HFA  to 
determine  its  compliance  with  this 
subpart. 

Section  266.505  hsts  certain 
requirements  that  must  be  included  in 
the  regulatory  agreement  that  is 
executed  by  the  HFA  and  the  project 
owmer.  Those  requirements  are 
necessary  to  assuie  that  the  owner  will 
maintain  the  sound  financial  and 
physical  condition  of  the  project,  and 
maintain  the  project  as  an  affordable 


housing  resource.  Section  266.510 
describes  the  responsibilities  of  the  HFA 
for  annual  project  inspections,  review  of 
an  owner's  compliance  with  the 
affirmative  fair  housing  marketing  plan, 
and  analysis  of  the  owner's  annual  audit 
and  recordkeeping. 

Subpart  G — Contract  Rights  and 
Obligations 

Subpart  G  contains  provisions  with 
regard  to  the  mortgage  insiu-ance 
premium  (MIP)  in  §§  266.600-266.608. 
In  accordance  with  section  542(c)(3).  the 
interim  rule  provides  for  a  "sUding 
scale"  of  MIF  payments,  with  reduced 
amounts  payable  in  inverse  proportion 
to  the  increase  in  an  HFA's  risk 
apportionment.  Risk  apportionment 
percentages  range  from  10  to  90  percent. 
At  the  high  end,  an  HFA  assuming  90 
percent  of  the  risk  would  be  required  to 
pay  a  .05  percent  MIP  based  upon  the 
average  outstanding  principal  balance 
(without  taking  into  account  delinquent 
payments  or  prepayments)  per  annum. 
At  the  other  end  of  the  spectrum,  an 
HFA  assuming  10  percent  of  the  risk 
would  be  required  to  pay  a  .45  percent 
MIP  based  upon  the  average  outstanding 
principal  balance  per  annum. 

Subpart  G  also  contains  provisions  on 
insurance  endorsement  and 
assignments.  Endorsement  of  the 
original  credit  instrument  will  indicate 
the  Commissioner's  insurance  of  the 
mortgage.  Section  542(c)(2)(B)  of  the 
1992  Act  provides  for  full  mortgage 
insurance  for  loans  originated  by  or 
through  qualified  HFAs.  While  this 
provision  clearly  permits  qualified 
HFAs  to  underwrite  loans  for  other 
HFAs  or  mortgage  entities  or  to  sell  their 
loans  in  the  secondary  market,  the 
Department  discussed  this  option  with 
HFA  representatives  with  particular 
concern  about  how  the  HFA  would 
maintain  its  risk-sharing  obligation  in 
such  transactions.  In  view  of  the 
complexities  of  implementing  this 
aspect  of  the  statute  and  the  desire  to 
implement  the  pilot  program  in  a  tigiely 
manner,  it  was  agreed  between  the 
HFAs  and  HUD  that  entities  o^er  than 
approved  HFAs  would  not  be  permitted 
to  be  mortgagees  originating  loans  to  be 
insured  under  this  program.  The  one 
exception  was  with  respect  to  the 
transfer  of  partial  interest  under  a 
participation  agreement.  Section 
266.616  permits  the  transfer  of  up  to  100 
percent  of  the  beneficial  interest  in  a 
loan  or  a  pool  of  loans  insured  under 
part  266.  provided  that,  among  other 
tilings,  the  HFA  remains  the  mortgagee 
of  record  and  is  the  party  with  whom 
the  Commissioner  deals  under  the 
contract  of  mortgage  insurance. 


Section  266.620  describes  the 
circumstances  under  which  the  contract 
of  insurance  will  terminate.  These  are 
(1)  payment  in  full  of  the  mortgage;  (2) 
acquisition  of  the  mortgaged  property  by 
the  HFA  and  notification  to  the 
Commissioner  that  no  claim  for 
insurance  benefits  will  be  made;  (3) 
acquisition  of  the  property  at  a 
foreclosure  sale  by  a  party  other  than 
the  HFA;  (4)  notification  by  the  HFA  to 
the  Commissioner  of  voluntary 
termination;  (5)  a  finding  of  fraud  or 
material  misrepresentation  on  the  part 
of  the  HFA  or  its  successors  with 
respect  to  the  contract  of  insurance;  or 
(6)  receipt  by  the  Commissioner  of  an 
application  for  final  claims  settlement. 
The  latter  part  of  subpart  G  describes 
the  procedures  for  filing  a  claim  upon 
a  default,  determining  the  amount  of  the 
claim,  and  payment  of  the  claim. 
Section  266.630  describes  the 
requirements  for  filing  for  a  partial 
payment  of  a  claim.  This  section  is 
intended  to  avoid  full  insurance  claim 
payments  by  providing  the  HFA  with 
flexibility  to  deal  with  a  nonperforming 
mortgage  where  the  default  is  due  to 
circumstances  beyond  the  mortgagor's 
control  and  the  financial  relief  provided 
by  the  HFA  is  sufficient  to  restore  the 
financial  viability  of  the  project.  When 
the  conditions  of  this  section  are  met,  an 
HFA  may  reduce  the  unpaid  principal 
balance  of  the  insured  mortgage  by  up 
to  50  percent  and  may  defer  delinquent 
interest.  The  HFA  must  secure  the 
mortgagor's  repayment  of  this  relief 
with  a  second  mortgage,  which  can  have 
deferred  amortization  thereby  allowing 
the  mortgagor  to  repay  the  second 
mortgage  in  increasingly  larger  amounts 
as  the  project's  cash  flow  improves. 

Under  this  partial  claim  procedure, 
upon  the  HFA  providing  the  above- 
.  described  relief,  HUD  makes  a  partial 
claim  payment  to  the  HFA  in  an  amount 
that  is  a  percentage  of  the  relief 
provided  by  the  HFA  to  the  mortgagor. 
The  percentage  is  equal  to  HUD's 
percentage  of  the  risk  of  loss  on  the 
original  mortgage  loan  or  50  percent, 
whichever  is  less.  The  HFA.  in  turn, 
must  remit  to  HUD  the  same  percentage 
of  all  amounts  that  it  collects  on  its 
second  mortgage. 

When  HUD  pays  a  claim  (i.e..  entire 
amount,  in  cash).  §266.638  provides 
that  the  HFA  vfiW  issue  a  debenture  (or 
a  promissory  note,  a  bond,  or  any  other 
instrument,  hereinafter  referred  to  as 
"debenture")  to  HUD  for  the  full 
amount  of  the  claim.  The  debenture  will 
have  a  term  of  five  years  in  order  to 
afford  the  HFA  ample  time  to  work  with 
the  mortgagor  to  cure  the  default  or 
foreclose  and/or  resell  the  project. 
During* the  five  year  period,  the  HFA 
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vfiti.  pay  HUD  interest  on  the  debeatura. 
due  and  payable  on  the  aimiversaiy  of 
the  claim  paymeoL  At  the  end  ot  five 
years,  or  at  the  point  of  settlement  when 
the  debenture  is  paid.  HUD  will 
determine  the  amount  of  losses  to  be 
apportioiied  between  HUD  and  the 
HFA. 

Sections  266.640  through  266.656 
concern  the  final  disposition  of  a  claim, 
including  the  HFA'c  ability  to  accept  a 
deed-in-lieu  of  foreclosure;  the  use  of  an 
appraisal  to  determine  property  value  in 
the  absence  of  a  foreclosure  sale;  the 
manner  in  which  the  amoimt  of  a  loss 
is  determined;  and  final  settlement 

rv.  Justification  for  Interim  Rule; 
Consultatioiis 

In  general,  the  Department  publishes 
a  rule  for  public  comment  before  issuing 
a  rule  for  eRoct.  in  accordance  with  its 
own  regulations  on  rulemaking  at  24 
CFR  part  10.  However,  part  10  provides 
for  exceptions  torn  that  general  rule 
where  the  Department  finds  good  cause 
to  omit  advance  notice  and  public 
participation.  The  good  cause 
requirement  is  satisfied  when  prior 
public  comment  is  "impracticable, 
unnecessary,  or  omtrary  to  the  public 
interest"  (24  CFR  10.1).  The  Department 
finds  that  good  cause  exists  to  publish 
this  interim  rule  for  effect  without  first 


soliciting  public  comment  in  that  prior 
public  comment  is  impracticable 
becauM  sactioo  542(c)  directed  that  the 
program  be  implemented  quickly  and 
limited  the  amount  of  time  the  program 
could  be  in  operation.  Postponhog  tiie 
effectiveness  of  the  interim  rule  to  allow 
for  pub  he  comments  would  unduly 
delay  the  program's  implementation  and 
its  objective  to  increase  the  number  of 
affordable  hnmdng  units. 

The  Department  has  adopted  a  policy 
of  setting  a  date  for  expiration  of  an 
interim  rule  unless  a  final  rule  is 
published  before  that  date.  This 
"sunset"  provision  appears  in  §  266.1(c) 
of  the  rule,  and  provides  that  the 
interim  ride  will  expire  on  a  date  12 
months  from  publication  unless  a  final 
rule  is  published  before  that  date. 

As  part  of  the  process  of  development 
of  this  rule,  the  Department  has 
consulted  with  industry  representatives, 
including  representatives  of  state  and 
local  HFAs,  in  order  to  structure  the 
initial  (interim)  program  in  a  manner 
that  lends  itself  to  immediate  and 
feasible  implementation.  The  purpose  of 
the  consultations  was  to  discuss. 
informally,  how  the  objectives  of  section 
542(c)  could  best  be  achieved  with 
minimum  administrative  burden  on  the 
HFAs  and  HUD.  The  comments  of  the 
HFAs.  as  wei!  as  the  transcription  of  a 


noeeting  held  on  May  3. 1993  in 
Washington.  DC  between  HUD  and  HFA 
representatives,  are  part  of  the  public 
file  for  this  rule,  and  are  avaiM>le  for 
public  inspection.  The  Department  took 
into  consideration  the  comments  and 
suggestions  made  by  the  participants  in 
those  discussions,  and  through  this 
interim  rule,  seeks  further  comments 
fi<om  these  groups  and  other  members  of 
the  public. 

In  addition  to  the  coiwultatioos  just 
described.  HUD  has  entered  into 
consulting  contracts  with 
representatives  of  a  state  housing 
finance  agency  and  of  a  local  housing 
finance  agency  for  the  purpose  of 
assisting  HUD  in  developing  and 
analyzing  issues  i^tive  to  the  rule, 
assessing  public  comments,  and 
developing  the  final  rule. 

V.  Other  Matters 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  interim 
rula  have  been  submitted  to  the  Office 
of  Management  and  Budget  for  approval 
under  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C  3501-3520).  The 
following  provisions  of  the  interim  rule 
have  been  determined  by  the 
Department  to  contain  collection  of  • 
information  requirements: 


Retotence  in  njie 


Numt>er  of 
respondents 


Numt>ef  of 

responses 

per  re- 

sporxtont 


TotaJ  annual 
responses 


hours  pet 
resportse 


Total  tKNjrs 


§266.105(b) 

§266.105(c)  ...„ 
§  266.11 5<dK2) 

§266.210  

§266.21 5(a) 

§266.21 5(b)  

§  266.420(b) _ 

§  266.505(b)(7)  , 

§266.510(8) ., 

§266.S10(b) , 

Total  annual  tjurden 


20 

10 

15 

125 

125 

100 

125 

250 

250 

15 


20 
10 
30 

125 
125 

100 
125 
250 
250 
15 


12 
15 

4 
2 

13 
100 
5 
2 

e 

7 


240 
150 
120 

250 
187.5 

10.000 

625 

500 

2.000 

105 

14.177.5 


A  ational  Environmental  Policy  Act 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50 
implementing  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  42  U.S.a  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  and  copying  between  7:30 
a.m.  and  5:30  p.m.  weekdays  at  the 
Office  of  Rules  and  Docket  Clerk,  451 
Seventh  Street  SW..  room  10276. 
Washington,  DC  20410-0500. 


Executive  Order  12866,  Regulatory 
Plattning  and  Review 

This  interim  rule  was  reviewed  and 
approved  by  the  Office  of  Management 

and  Budget  under  Executive  Order 
12866.  Regulatory  Planning  and  Review, 
which  was  signed  by  the  President  on 
September  30. 1993. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  interim  nib 
before  publication  and  by  6q>proving  it 
certifies  that  the  interim  rule  will  not 
have  a  significant  economic  impact  on 


a  substantial  number  of  small  entities. 
The  program  will  provide  a  new  system 
of  Federal  credit  enhancements  to 
expand  the  Nation's  supply  of 
affordable  housing.  Qualified  State  and 
local  housing  finance  agencies  will 
participate  in  the  program  on  a 
voluntary  basis. 

Executive  Order  12606.  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606.  The  Family,  has 
determined  that  the  provisions  of  this 

interim  rule  will  not  have  a  significant 
impact  on  family  formation. 
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maintenance  or  well  being,  except  to  the 
extent  that  the  program  authorized  by 
the  interim  rule  will  increase  the  supply 
of  affordable  housing,  thereby 
improving  the  ability  of  families  to  find 
decent  and  affordable  housing.  Any     . 
such  impact  is  beneficial  and  merits  no 
further  review  imder  the  Order. 

Executive  Order  12611,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  xmder  section  6(a)  of 
Executive  Order  12611,  Federalism,  has 
determined  that  the  policies  contained 
in  this  interim  rule  will  not  have 
substantial  direct  effects  on  States  or 
their  political  subdivisions,  or  the 
relationship  between  the  Federal 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  The  Department 
has  specifically  provided  in  this  interim 
rule  that  its  regulation  on  preemption  of 
State  or  local  rent  control  laws  does  not 
apply  to  this  program.  Any  preemption 
of  those  laws  for  purposes  of  the 
housing  provided  imder  the  program 
will  be  done  under  authority  granted  the 
HFAs  by  State  or  local  law.  All 
authority  delegated  to  HFAs  by  HUD 
under  this  program  was  done  so  because 
the  Department  beUeves  that  is  the 
intent  of  Congress  under  section  542(c). 

Semi-Annual  Agenda  of  Regulations 

This  interim  rule  was  listed  as  item 
number  1533  in  the  Department's 
Semiannual  Agenda  of  Regulations 
pubhshed  on  October  25, 1993  (58  FR 
56402,  56429)  under  Executive  Order 
12866  and  the  Regulatory  Flexibility 
Act. 

List  of  Subjects 

24  CFR  Part  246 

Grant  programs — housing  and 
community  development. 
Intergovernmental  relations.  Loan 
programs — housing  and  community 
development,  Low  and  moderate 
income  housing,  Rent  subsidies. 

24  CFR  Part  266 

Aged,  Fair  housing. 
Intergovernmental  relations.  Mortgage 
insurance.  Low  and  moderate  income 
housing,  Reporting  and  recordkeeping 
requirements. 

In  accordance  with  the  reasons  set 
forth  in  the  preamble,  title  24  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 


CHAPTER  H— OFFICE  OF  ASSISTANT 
SECRETARY  FOR  HOUStNO-fEOERAL 
HOUSINQ  COMMISSIONER.  DEPARTMENT 
OF  HOUSING  AND  URBAN  DEVELOPMENT 

1.  The  heading  of  subchapter  B  of 
chapter  n  is  revised  to  read  "Subchapter 
B — Mortgage  and  Loan  Insurance 
Programs  Under  National  Housing  Act 
and  Other  Authorities". 

PART  24&-LOCAL  RENT  CONTROL 

2.  The  authority  citation  for  part  246 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1715b;  42  U.S.C. 
3535(d). 

3.  Section  246.1  is  amended  by 
adding  paragraph  (e),  to  read  as  follows: 

S  246.1    Scope  and  affect  of  regulations. 


(e)  This  part  apphes  to  mortgages 
insured  under  the  National  Housing 
Act.  It  does  not  apply  to  mortgages 
insured  under  section  542  (c)  of  the 
Housing  and  Community  Development 
Act  of  1992  (12  U.S.C.  1707). 

4.  Part  266  is  added  to  read  as  follows: 

PART  266— HOUSING  FINANCE 
AGENCY  RISK-SHARING  PROGRAM 
FOR  INSURED  AFFORDABLE 
MULTIFAMILY  PROJECT  LOANS 

Sut>part  A — General  Provisions 

Sec. 

266.1    Purpose  and  scope. 

266.5    Definitions. 

266.10    Fund  allocations. 

266. 1 5    Risk-Sharing  Agreement. 

266.20    Effect  of  amendments. 

266.25    Limitation  on  HUD  insurance 

liability. 
266.30    Nonapplicability  of  24  CTR  part  246. 
266.35    Waivers. 

Subpart  B — Housing  Finance  Agency 
Requirements 

266.100    Qualified  housing  finance  agency 

(HFA). 
266.105    Application  requirements. 
266.110    Reserve  requirements.     ~«-  ■" 
266.115    Program  monitoring  and 

evaluation.  -^^ 

266.120    Actions  for  which  sanctions  may 

be  imposed. 
266. 1 2  5    Scope  and  nature  of  sanctions. 
266.130    Reinsurance. 

Subpart  C — Program  Requirements 

266.200    Eligible  projects. 

266.205    Ineligible  projects. 

266.210    HUD-retained  review  functions. 

266.215    Functions  delegated  by  HUD  to 

HFAs. 
266.220    Nondiscrimination  in  housing  and 

employment. 
266.225    Labor  standards. 


Subpart  D— Processing,  Development,  and 
Approval 

286.300    HFAs  accepting  50  percent  or  more 

of  risk. 
266.305    HFAs  accepting  less  than  SO 

percent  of  risk. 
266.310    Insurance  of  advances  or  insurance 

upon  completion;  applicability  of 

requirements. 
266.315    Recordkeeping  requirements. 

Subpart  E— Mortgage  and  Closing 
Requirements;  HUD  Endorsement 

266.400    Property  requirements — real  estate. 

266.402    Recordation. 

266.405    Title. 

266.410    Mortgage  provisions. 

266.415    Mortgage  lien  and  other 

obligations. 
266.417    Authority  to  adjust  mortgage 

insurance  amount. 
266.420    Closing  and  endorsement  by  the 

Commissioner. 

Subpart  F — Project  Management  and 
Servicing 

266.500    General. 

266.505    Regulatory  agreement 

requirements. 
266.510    HFA  responsibilities. 
266.515    Record  retention. 
266.520    Program  monitoring  and 

compliance. 

Subpart  O— Contract  Rights  and 
Obligations 

Mortgage  Insursnce  Premiums 

266.600    Mortgage  insurance  premium: 

Insurance  upon  completion. 
266.602    Mortgage  insurance  premium: 

Insured  advances. 
266.604    Mortgage  insurance  premium: 

Other  requirements. 
266.606    Mortgage  insurance  premium: 

Duration  and  method  of  paying. 
266.608    Mortgage  insurance  premium:  Pro 

rata  refund. 

Insurance  Endorsement 

266.612    Insurance  endorsement. 
Assigrwnents 

266.616    Transfer  of  partial  interest  under 
participation  agreement. 

Termination 

266.620    Termination  of  Contract  of 

Insurance. 
266.622    Notice  and  date  of  termination  by 

the  Commissioner. 

Claim  Procedures 

266.626  Notice  of  default  and  filing  an 

insurance  claim. 
266.628    Initial  claim  pay^ments. 
266.630    Partial  payment  of  claims. 
266.632    Withdrawal  of  claim. 
266.634    Reinstatement  of  the  contract  of 

insurance. 
266.636    Insuring  new  loans  for  defaulted 

projects. 
266.638    Issuance  of  HFA  Debenture. 
266.640    Foreclosure  and  acquisition. 
266.642    Appraisals. 
266.644    Application  for  fmal  daim 

settlement. 
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1 166.646    Determining  the  amount  of  loss. 
;  :66  648    Items  included  in  total  loss. 
;  166.650    Items  deducted  from  total  loss. 
;  :66.652     Determining  share  of  loss. 
^66.654    Final  claim  settlement  and  HFA 

Debenture  redemption. 
;  66.656    Recovery  of  costs  after  final  claims 

settlement. 
^66.658    Program  monitoring  and 

compliance. 

I  Authority:  12  U.S.C.  1707;  42  U.S.C. 
4535(d). 

Subpart  A — General  Provisions 

266.1     Purpose  and  scope. 

(a)  Authority  and  scope.  (1)  Section 
142  of  the  Housing  and  Community 
'levelopment  Act  of  1992  directs  the 
tcretary  of  the  Department  of  Housing 
d  Urban  Development,  acting  through 
the  Federal  Housing  Administration,  to 
carry  out  programs  that  will 
lemonstrate  the  effectiveness  of 
iroviding  new  forms  of  Federal  credit 
hancement  for  multifamily  loans, 
tction  542,  entitled,  "Multifamily 
Mortgage  Credit  Demonstrations." 
provides  new  independent  insurance 
authority  that  is  not  under  the  National 
Housing  Act. 

(2)  Section  542(c)  of  the  Housing  and 
Community  Development  Act  of  1992 
specifically  directs  the  Secretary  to 
carry  out  a  pilot  program  of  risk-sharing 
ivith  quahfied  State  and  local  housing 
finance  agencies  (HFAs).  The  qualified 
HFAs  are  authorized  to  underwrite  and 
process  loans.  HUD  will  provide  full 
morigage  insurance  on  affordable 
multifamily  housing  projects  processed 
by  such  HFAs  under  this  program. 
Through  risk-sharing  agreements  with 
HUD,  HFAs  contract  to  reimburse  HUD 
for  a  portion  of  the  loss  fit)m  any 
defauhs  that  occur  while  HUD 
insurance  is  in  force. 

(3)  The  extent  to  which  HUD  will 
direct  quahfied  HFAs  regarding  their 
underwriting  standards  and  loan  terms 
and  conditions  is  related  to  the 
proportion  of  the  risk  taken  by  an  HFA. 

(b)  Purpose.  The  primary  purpose  of 
this  pilot  program  is  to  test  effectiveness 
of  providing  new  forms  of  credit 
enhancement  for  multifamily  loans,  i.e.. 
utilization  of  hill  insurance  by  HUD. 
pursuant  to  risk-sharing  agreements 
with  qualified  housing  finance  agencies, 
for  the  development  of  affordable 
housing.  The  utilization  of  Federal 
credit  enhancements  should  increase 
access  to  capital  markets  and,  thereby, 
increase  the  supply  of  affordable 
multifamily  housing.  By  permitting 
HFAs  to  underwTite,  process,  and 
service  loans  and  to  manage  and  dispose 
of  properties  that  fall  into  default,  HUD 
expects  affordable  housing  to  be  made 


available  to  eligible  famiUes  and 
individuals  in  a  timely  manner. 

(c)  Expiration  of  rule.  Paragraph  (e)  of 
§  246.1  and  part  266  will  expire  on 
December  5, 1994. 

§266.5    Definitions. 

Act  means  the  Housing  and 
Community  Development  Act  of  1992. 
as  amended. 

Affordable  housing  means  a  project  in 
which  20  percent  or  more  of  the  units 
are  both  rent-restricted  and  occupied  by 
families  whose  income  is  50  percent  or 
less  of  the  area  median  income  as 
determined  by  HUD,  with  adjustments 
for  household  size,  or  in  which  40 
percent  (25  percent  in  New  York  City) 
or  more  of  the  units  are  both  rent- 
restricted  and  occupied  by  families 
whose  income  is  60  percent  or  less  of 
the  area  median  income  as  determined 
by  HUD,  with  adjustments  for 
household  size.  A  residential  unit  is 
rent-restricted  if  the  gross  rent  with 
respect  to  such  unit  does  not  exceed  3D 
percent  of  the  imputed  income 
limitation  applicable  to  such  unit. 
Board  and  Care/Assisted  Li\ing 
Facility  means  a  residential  facility  for 
independent  Hving  that  is  regulated  by 
State  or  local  government  that  provides 
continuous  protective  oversight  and 
assistance  with  the  activities  of  daily 
living  to  frail  elderly  persons  or  other 
persons  needing  such  assistance. 
Continuous  protective  oversight  may 
range  from  as  little  as  awareness  on  the 
part  of  management  staff  of  residents' 
whereabouts  (and  the  abihty  to 
intervene  in  the  event  of  crisis)  to  a 
higher  level  of  services  and  assistance. 
Assistance  with  the  activities  of  daily 
living  may  include,  but  is  not  Umited  to. 
bathing,  dressing,  eating,  getting  in  and 
out  of  bed  or  chairs,  walking,  going 

outdoors,  using'the  toilet,  laundrj'. 

home  management,  meal  preparation. 

shopping,  supervision  of  medication. 

and  housework. 
Commissioner  means  the  Federal 

Housing  Commissioner  or  his  or  her 

authorized  representative. 
Contract  of  insurance  means  the 

agreement  evidenced  by  the 

endorsement  of  the  Commissioner  upon 

the  credit  instrument  given  in 

connection  with  an  Insured  mortgage. 

incorporating  by  reference  the 

regulations  in  this  part  and  the 

apphcable  provisions  of  the  Act. 
Credit  subsidy  means  the  cost  of  a 

direct  loan  or  loan  guarantee  under  the 

Federal  Credit  Reform  Act  of  1990  as 

defined  in  subpart  B  of  tiUe  13  of  the 

Omnibus  Budget  Reconciliation  Act  of 

1990  (Pub.L.  101-508,  approved  Nov.  5 

1990). 


Debenture  means  the  instrument 
issued  by  the  HFA  to  HUD  upon 
payment  of  an  insurance  claim  by  HUD. 
The  instrument  must  be  in  the  standard 
form  of  a  State  or  Municipal  Debenture 
issued  under  the  Uniform  Commercial 
Code,  where  applicable,  and  must  be 
supported  by  the  full  faitii  and  credit  of 
the  HFA.  The  instrument  must  define 
the  terms  and  conditions  emd  the  risk- 
sharing  portion  which  the  HFA  will  pav 
at  the  end  of  the  term  of  the  Debenture, 
and  must  be  for  the  full  amount  of  the 
claim  payment.  The  term  [>ebenture 
may  include  similar  instruments,  such 
as  promissory  notes  and  bonds,  as 
mutually  agreed'tmon  by  the 
Commissioner  ana  the  HFA. 

Designated  offices  means  the  HUD 
Field  Offices  that  are  assigned  the 
responsibility  for  program  monitoring, 
imposing  or  recommending  sanctions 
for  program  violations,  and  conducting 
informal  hearings. 

Firm  approval  letter  means  a  letter 
issued  by  HUD  to  an  HFA  upon  the 
positive  completion  of  the  HUD- 
retained  reviews  described  in  §266.210 
The  letter  will  apportion  units,  insuring 
authority,  and  credit  subsidy  to  the 
project  and  provide  that,  so  long  as  the 
HFA  is  in  good  standing  and  absent 
ft-aud  or  misrepresentation  "by  the  HFA. 
HUD  will  endorse  the  project  mortgage 
for  insurance  upon  presentation  by  the 
HFA  of  the  required  Closing  Docket  and 
certifications  required  by  this  part  and 
the  Commissioner's  administrative 
requirements. 

Gross  rent  includes  any  utility 
allowance  determined  by  the  Secretary 
after  taking  into  account  such 
determination  under  section  8  of  the 
U.S.  Housing  Act  of  1937  (42  U.S.C. 
1437f).  It  does  not  include  any  payment 
under  section  8  or  any  comparable 
rental  assistance  program  (with  respect 
to  such  unit  or  occupants  thereof),  nor 
does  it  include  any  fee  for  a  supportive 
service  that  is  paid  to  the  owner  of  the 
unit  (on  the  basis  of  the  low-income 
status  of  the  tenant  of  the  unit)  by  any 
governmental  program  of  assistance  (or 
by  an  organization  described  in  section 
501(c)(3)  of  tiie  Internal  Revenue  Code 
(26  U.S.C.  501(c)(3))  and  exempt  fi-om 
tax  under  section  501(a)  of  tlie  Code  (26 
U.S.C.  501(a))  if  such  program  (or 
organization)  provides  assistance  for 
rent  and  the  amount  of  assistance 
provided  for  rent  is  not  separable  fi-om 
the  amount  of  assistance  provided  for 
supportive  services.  It  also  does  not 
include  any  rental  payment  to  the 
owner  of  the  unit  to  the  extent  such 
owner  pays  an  equivalent  amount  to  the 
Fanners  Home  Administration  under 
section  515  of  the  Housing  Act  of  1949 
(42  U.S.C.  1485). 
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fiousing  finance  agency  or  HFA 
means  any  public  body,  agency,  or 
instnunentahty  created  by  a  spedHc  act 
of  a  State  legislature  or  local 
municipality  empowered  to  finance 
activities  designed  to  provide  housing 
and  related  facilities,  through  land 
acquisition,  construction  or 
rehabilitation.  The  term  State  includes 
the  several  States,  Puerto  Rico,  the 
District  of  Columbia.  Guam,  the  Trust 
Territory  of  the  Pacific  Islands, 
American  Samoa  and  the  Virgin  Islands. 

Insured  mortgage  means  a  valid  single 
first  hen  on  property  that  has  first 
priority  for  payment  and  for  which  the 
credit  instrument  has  been  endorsed  for 
insurance  by  the  Commissioner  or  his  or 
her  duly  authorized  representative. 

Level  1  participants  means  HFAs  that 
elect  to  take  50  percent  or  more  of  the 
risk  of  loss  in  10  percent  increments  on 
mortgages  issued  under  this  program. 

Level  II  participants  means  HFAs  that 
elect  to  take  10  or  25  percent  of  the  risk 
of  loss  on  mortgages  issued  under  this 
program,  dependent  on  the  loan-to- 
replacement  cost  or  loan-to-value  ratio 
of  the  project  to  be  insured. 

Mortgage  means  such  a  single  first 
lien  upon  the  real  estate  as  is  commonly 
given  to  secure  advances  on,  or  the 
unpaid  purchase  price  of,  real  estate 
under  the  laws  of  the  jurisdiction  where 
the  real  estate  is  situated,  together  with 
the  credit  instruments,  if  any,  secured 
thereby. 

Mortgagee  means  the  original  lender 
under  a  mortgage  and  its  successors  and 
assigns  approved  by  the  Commissioner. 

Mortgagor  means  the  original 
borrower  under  a  mortgage  and  its 
successor  and  assigns. 

Multifamily  housing  means  property 
consisting  of  five  or  more  rental 
dwelling  imits  of  housing.  These  units 
may  be  detached,  semi-detached,  or  row 
houses,  or  multifamily  structures. 

Qualified  HFA  means  an  HFA  that 
meets  the  requirements  described  in 
§  266.100(a). 

Risk-Sharing  Agreenient  means  a 
contract  between  an  HFA  and  the 
Commissioner  that  incorporates  the 
terms,  obligations,  and  conditions 
specified  in  this  part. 

Secondary  financing  means  any  grant, 
loan,  inferior  lien,  or  other  form  of 
indebtedness  used  during  loan 
origination  prior  to  HUD  endorsement 
to  finance  a  multifamily  property 
insured  under  this  part  which  is  inferior 
to  the  insured  mortgage  as  defined 
above  and  does  not  have  first  priority 
for  payment. 

Single  Room  Occupancy,  or  SRO, 
projects  means  multifamily  projects 
consisting  of  units  that  are  not  required 
to  contain  food  preparation  or  sanitary 


facilities  for  occupancy  by  .single 
individuals  capable  of  independent 
living. 

Supportive  services  means  any  service 
provided  under  a  planned  program  of 
services  designed  to  enable  residents  of 
a  residential  rental  property  to  remain 
independent  and  avoid  placement  in  a 
hospital,  nursing  home,* or  intermediate 
care  facility  for  the  mentally  or 
physically  handicapped.  In  the  case  of 
a  single  room  occupancy  unit,  the  term 
includes  any  service  provided  to  assist 
tenants  in  locating  and  retaining 
permanent  housing.  This  definition  is  to 
be  used  in  conjunction  with  the  "gross 
rent"  calculation. 

§  266.10    Fund  allocations. 

(a)  Notice  of  availability  of  insuring 
authority.  HUD  will  announce  the 
availability  of  insuring  authority 
through  publication  of  a  Notice  in  the 
Federal  Register.  Such  Notice  will 
invite  qualified  HFAs  to  submit  an 
application  for  approval  luider  this  part, 
liie  Notice  will  indicate  the  deadline 
date  for  submission  of  applications, 
required  documentation,  the  address  to 
which  the  applications  must  be 
submitted  and  other  relevant 
information. 

(b)  Annual  apportionment.  A  portion 
(up  to  »/»,  or  20,000  units)  of  the  total 
insuring  authority  for  the  30,000  units 
available  under  the  pilot  program  will 
be  reserved  from  HUD's  maximum 
insuring  authority  for  the  pilot  program 
at  the  beginning  of  Fiscal  Year  1994. 
The  unallocated  balance  of  units  and 
any  unused  insuring  authority  will  be 
reserved  at  the  beginning  of  Fiscal  Year 
1995.  The  corresponding  credit  subsidy 
will  be  reserved  in  an  amount  sufficient 
to  cover  the  maximum  risk  HUD  could 
assume  in  the  event  of  a  loss,  i.e.,  90 
percent.  Upon  endorsement  of  each 
mortgage,  the  credit  subsidy  will  be 
reduced  in  accordance  with  the  actual 
amount  of  risk  HUD  assumes. 

(c)  Set-aside.  Each  approved  HFA  will 
be  given  a  unit  set-aside  using  the 
allocation  system  described  in  ''" 
paragraph  (d)  of  this  section.  Only  a 
portion  of  each  HFA's  set-asidi^n 
excess  of  its  minimum  will  be  initially 
allocated.  A  review  of  each  HFA's 
performance  at  a  later  date  will 
determine  the  amount  of  any  additional 
allocation.  Where  HUD  determines  that 
an  HFA  will  not  use  the  full  amount  of 
its  set-aside,  the  units  virill  be 
reallocated  to  other  HFAs  as  needed. 

(d)  HFA  risk-sharing  allocation 
system.  (1)  Each  approved  HFA  will  be 
allocated  a  minimum  of  100  units. 
Requests  for  less  than  the  minimum  will 
not  be  accepted  for  this  pilot  program. 
HFAs  that  do  not  demonstrate  the 


capacity  to  use  at  least  100  units  during 
the  pilot  will  not  be  approved  for 
participation. 

(2)  A  State-vride  unit  cap  will  be 
established  for  each  State  represented 
by  an  approved  State  or  local  housing 
finance  agency.  The  initial  State-wide 
unit  caps  will  be  based  on  the  number 
of  units  remaining  after  deducting  the 
minimum  allocation  for  all  approved 
HFAs  ft^om  the  20,000  units.  Each 
State's  cap  will  be  a  portion  of  this 
remainder,  based  on  the  ratio  of  the  total 
population  in  that  State  to  the  total 
population  of  all  States  in  which 
approved  HFAs  are  located. 

(3)  The  local  HFA  set-aside  will  be  the 
lesser  of: 

(i)  The  number  of  units  requested  by 
the  local  HFA  in  its  application;  or 

(ii)  The  minimum  allocation  plus  the 
portion  of  the  State-wide  unit  cap 
represented  by  the  ratio  of  the 
population  in  the  jurisdiction  of  the 
local  HFA  to  the  total  population  of  the 
State  in  which  the  local  HFA  is  located. 

(4)  The  State  HFA  set-aside  vdll  be 
the  lesser  of: 

(i)  The  number  of  units  requested  by 
the  State  HFA  in  its  application;  or 

(ii)  The  minimum  allocation  plus  the 
number  of  units  remaining  from  the 
State-wide  imit  cap  after  deduction  of 
any  set-aside,  or  set-asides,  of  any 
participating  local  HFA,  or  HFAs, 
within  the  State's  boundaries. 

(5)  Any  luiits  not  allocated  will  be 
retained  by  the  Commissioner  for  future 
allocation. 

(6)  The  remaining  10,000  units  and 
any  other  unallocated  units  will  be 
allocated  during  Fiscal  Year  1995. 

(e)  Each  allocation  to  an  HFA  will  be 
reserved  in  a  Risk-Sharing  Agreement 
(and  amendments  thereto)  executed  by 
the  HFA  and  HUD.  The  Agreement  will 
specify  the  insuring  authority  and 
number  of  units  allocated  to  the  HFA. 

S  266. 1 5    Rf*k-Sharing  Agreement. 

(a)  Requirement  for  participation. 
Execution  of  a  Risk-Sharing  Agreement 
is  a  prerequisite  to  participation  in  this 
program. 

(b)  Provisions.  The  Agreement  will 
include,  but  not  necessarily  be  limited 
to,  the  following: 

(1)  The  allocation  of  units,  insuring 
authority  and  credit  subsidy  set  aside 
for  the  HFA; 

(2)  The  risksharing  level  or  levels  at 
which  the  HFA  has  been  approved  to 
participate  in  the  program; 

(3)  Tne  standards  and  procedures,  and 
loan  terms  and  conditions,  to  be  used  by 
the  HFA  in  originating,  underwriting, 
closing,  project  management  and 
servicing  of  loans  and  for  disposing  of 
defaulted  properties  (which  may  be 
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incorporated  by  reference  to  existing 
HFA  documents); 

(4)  The  identification  of  the 
individuals  responsible  for  the  overall 
underwriting  decision  (Chief 
Underwriter)  and  for  project 
management,  servicing,  and  property 
disposition  (Housing  Management 
Director),  principal  staff,  and 
identification  of  indiWduals,  with 
specimen  signatures,  with  authority  to 
sign  loan  documents  or  otherwise 
commit  the  HFA; 

(5)  Certifications  by  the  HFA  that  it: 
(i)  Will  allow  periodic  auditing  and 

review  by  the  Commissioner  and  the 
HUD  Inspector  General  and  their 
authorized  agents  regarding  the  HFA's 
participation  in  the  program  and  permit 
an  inspection  and  examination  of  its 
financial  records,  and  records  associated 
with  loans  insured  under  this  part; 

(ii)  Will  notify  HUD  promptly  in 
writing  any  time  the  HFA  changes 
principal  staff,  persons  authorized  to 
commit  the  HFA.  and  operating 
procedures,  underwriting  standards  and 
procedures,  and  loan  terms  and 
conditions.  Level  II  HFAs  must  also 
obtain  the  prior  written  approval  of  the 
Commissioner  before  implementing  any 
amendment  to  the  HFA's  underwriting 
standards  and  procedures,  and  loan 
terms  and  conditions. 

(iii)  Has  fully  disclosed  all 
underwriting  standards  and  procedures, 
loan  terms  and  conditions; 

(iv)  Will  at  all  times  comply  with 
program  financial  requirements  and 
notify  HUD  of  any  pending  and  actual 
changes  that  would  adversely  affect 
HFA  operations  or  financial  status; 

(v)  VVill  provide  HUD  with  a  copy  of 
its  annual  certified  audit  report; 

(vi)  Will  comply  with  all  Fair  Housing 
and  Equal  Opportunity  requirements, 
i.e..  the  Fair  Housing  Act,  as 
implemented  by  24  CFR  part  100;  title 
VI  of  die  Civil  Rights  Act  of  1964.  as 
implemented  by  24  CFR  part  1;  the  Age 
Discrimination  Act  of  1975,  as 
implemented  by  24  CFR  part  146; 
section  504  of  the  Rehabilitation  Act  of 
1973.  as  implemented  by  24  CFR  part  8; 
titles  n  and  III  of  the  Americans  with 
Disabilities  Act  of  1990.  as  implemented 
by  28  CFR  part  35;  section  3  of  the 
Housing  and  Urban  Development  Act  of 
1968  (12  U.S.C.  1701u),  as  implemented 
by  24  CFR  part  135;  the  Equal  Credit 
Opportunity  Act.  as  implemented  by  12 
CFR  part  202;  Executive  Order  11063.  as 
amended,  as  implemented  by  24  CFR 
part  107;  Executive  Order  11246,  as 
implemented  by  41  CFR  part  60;  other 
applicable  Federal  laws  and  all 
regulations  issued  pursuant  to  these 
authorities  in  lending  or  investing  funds 
in  real  estate  mortgages;  and  appUcable 


State  and  local  fair  housing  and  equal 
opportunity  laws. 

(vii)  Will  perform  all  functions  in 
connection  uith  loans  originated  under 
this  program  including  underwTiting, 
loan  approval,  servicing  (including 
workouts),  and  disposition  functions; 

(viii)  Has  Lender's  fidelity  bond/ 
surety  bond  and  errors  and  omissions 
insurance; 

(ix)  Will  abide  by  all  applicable 
requirements  issued  by  HUD  for 
performing  its  functions  under  this  part; 

(x)  Will  issue  debentures  acceptable 
to  HUD  as  collateral  pending  final 
settlement  of  a  claim; 

(xi)  Will  comply  with  the  affordable 
housing  requirements  set  forth  under 
this  part: 

(xii)  Will  remain  mortgagee  of  record 
on  each  loan  underwTitten  under  this 
part  for  the  term  of  the  mortgage 
insurance; 

(xiii)  Will  follow  other  applicable 
Federal  rules  and  regulations. 

(6)  An  agreement  to  submit  an  annual 
certification  that  there  has  been  no  basic 
change  in  its  organization,  business 
activities,  financial  status  or  other 
information  that  was  submitted  in  its 
application  to  participate  in  the 
program,  and  that  the  HFA  has 
complied  with  all  eligibility 
requirements  during  the  past  year,  and 
if  there  has  been  any  such  change,  the 
certification  required  by  this  paragraph 
must  state  the  nature  of  the  change; 

(7)  An  agreement  that  any  reinsurance 
of  the  HFA's  share  of  the  loss  will  be 
subordinate  to  the  HUD  insured  first 
mortgage  and  will  not  affect 
reimbursement  to  HUD  notwithstanding 
the  timing  of  the  actual  settlement 
between  the  HFA  and  the  reinsurer;  and 

(8)  An  agreement  that  all  appraisal 
functions  will  be  completed  by  Certified 
General  Appraisers,  licensed  in  the 
State  in  which  the  property  is  located, 
and  that  all  appraisal  functions  will  be 
completed  in  accordance  with  the 
Uniform  Standards  of  Professional 
Appraisal  Practice. 

§266:20    Effect  of  amendments. 

The  Commissioner  may  amend  the 
regulations  in  this  part  ft-om  time  to 
time.  Amendments  to  the  regulations 
will  not  adversely  affect  the  interest  of 
a  lender  under  a  Contract  of  Insurance 
on  any  mortgage  already  insured  or  on 
any  mortgage  to  be  insured  on  which 
HUD  has  already  issued  its  firm 
approval  letter. 

§  266.25    Limitation  on  HUD  insurance 
liability. 

The  Commissioner  shall  have  no 
obligation  to  recognize  or  deal  with 
anyone  other  than  the  HFA  in  its  role 


as  mortgagee  of  record  and  as  party  to 
a  risk-sharing  agreement  with  HUD  with 
respect  to  the  rights,  benefits,  and 
obligations  of  the  HFA  under  the 
contract  of  insurance. 

§  266.30    Nonapplicability  of  24  CFR  part 
246. 

The  provisions  of  24  CFR  part  246  do 
not  apply  to  projects  that  are  security  for 
mortgages  insured  under  this  part. 

§266.35    Waivers. 

Upon  completion  of  a  determination 
and  finding  of  good  cause,  the 
Commissioner  may  waive  any  provision 
of  this  part  in  any  particular  case  subject 
only  to  statutory  Umitations,  except  that 
no  waivers  will  be  p^vided  with 
respect  to  financial  requirements  for 
participating  HFAs  or  underwriting 
standards  required  for  Level  II 
participants.  Each  waiver  must  be  in 
writing  supported  by  documentation  of 
the  facts  and  reasons  that  formed  the 
basis  for  the  waiver.  HUD  will  publish 
a  Federal  Register  notice  informing  the 
public  of  all  waivers  granted  under  this 
section  in  accordance  with  section  7[(^ 
of  the  Department  of  Housing  and  Urban 
Development  Act  and  HUD  policies 
regarding  publication  of  waivers. 

Subpart  B — Housing  Finance  Agency 
Requirements 

§266.100    Qualified  housing  finance 
agency  (HFA). 

(a)  Qualifications.  To  participate  in 
the  program,  an  HFA  must  apply  and  be 
specifically  approved  for  the  Pilot 
Program  described  in  this  part,  in 
addition  to  being  a  HUD-approved 
mortgagee  in  accordance  with  24  CFR 
202.10  through  202.19.  The  HFA  must 
maintain  eligibility  by  continuing  to 
comply  with  the  requirements  set  forth 
in  the  Risk-Sharing  Agreement  and  this 
part.  To  qualify  for  participation  in  the 
program  described  in  this  part,  an  HFA 
must: 

(1)  Carry  the  designation  of  "top  tier" 
or  its  equivalent  as  evaluated  by 
Standard  and  Poor's  or  any  other 
nationally  recognized  rating  Agency;  or 

(2)  Receive  an  overall  rating  of  "A" 
for  the  HFA  for  its  general  obligation 
bonds  from  a  nationally  recognized 
rating  agency:  or 

(3)  Otherwise  demonstrate  its  capacity 
as  a  sound  and  experienced  HFA  based 
on,  but  not  limited  to.  experience  in 
financing  multifamily  housing,  fund 
balances,  administrative  capabilities, 
investment  policy,  internal  controls, 
financial  management,  portfolio  quality, 
and  State  or  local  support;  and 

(4)  Be  a  HUD-approved  multifamily 
mortgagee  in  good  standing;  and 
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(^^Have  at  least  five  years  experience 
in  multifamily  underwriting;  and 

(6)  Demonstrate  that  it  does  not  fall 
into  any  of  the  following  categories: 

(i)  The  Department  of  Justice  has 
brought  a  civil  rights  suit  against  the 
Agency,  and  the  suit  is  pending; 

(ii)  There  has  been  an  adjudication  of 
civil  rights  violation  in  a  civil  action 
brought  against  the  HFA  by  a  private 
individual,  unless  the  HFA  is  operating 
in  compliance  with  a  court  order,  or 
implementing  a  HUD-approved 
compliance  agreement  designed  to 
correct  the  areas  of  noncompliance; 

(iii)  There  are  outstanding  findings  of 
noncompliance  with  civil  rights 
statutes.  Executive  Orders,  or 
regulations  as  a  result  of  formal 
administrative  proceedings,  or  the 
Secretary  has  issued  a  charge  against  the 
HFA  under  the  Fair  Housing  Act,  unless 
the  HFA  is  operating  under  a 
compliance  agreement  designed  to 
correct  the  areas  of  noncompliance. 

(b)  Approval  levels.  Approval  levels 
consist  of  the  following: 

(1)  Level  I  approval  to  originate, 
service,  and  dispose  of  multifamily 
mortgages  where  the  HFA  uses  its  own 
underwriting  standards  and  loan  terms 
and  conditions,  and  assumes  SO  to  90 
percent  of  the  risk  of  loss  (increments  of 
10  percent). 

(2)  Level  II  approval  to  originate, 
service,  and  dispose  of  multifamily 
mortgages  where  the  HFA  uses 
underwriting  standards  and  loan  terms 
and  conditions  approved  by  HUD,  and: 

(i)  When  the  loan-to-replacement  cost 
ratio  for  new  construction  and 
substantial  rehabilitation  projects  or  the 
loan-to-value  ratio  for  existing  projects 
are  greater  than  or  equal  to  75  percent, 
the  HFA  shall  assume  25  percent  of  the 
risk  of  loss. 

(ii)  When  the  loan-to-replacement  cost 
ratio  for  new  construction  and 
substantial  rehabilitation  or  the  loan-to- 
value  ratio  for  existing  projects  are  less 
than  75  percent,  the  HFA  shall  assume 
10  percent,  or  25  percent  at  the  HFA's 
option,  of  the  risk  of  loss. 

(3)  For  HFAs  who  plan  to  use  Level 
I  and  Level  II  processing,  the 
underwriting  standards  and  loan  terms 
and  conditions  to  be  used  on  Level  n 
loans  must  be  approved  by  HUD. 

§  266. 1 05    Application  requirements. 

(a)  Applications  for  approval  as  a 
HUD-approved  multifamily  mortgagee. 
HFAs  that  are  not  HUB-approved 
mortgagees  at  the  time  of  their 
application  to  participate  in  the  pilot 
program  must  submit,  concurrently, 
separate  applications  for  approval  to 
participate  in  the  program  and  for 
approval  to  operate  as  a  HUD-approved 


mortgagee.  Application  for  approval  as 
HUD-approved  mortgagee  must  be 
submitted  to  HUD  in  accordance  with 
the  requirements  estabUshed  under  24 
CFR  202.10  through  202.19. 

(b)  Applications  for  participation  in 
pilot  program.  AppUcations  from  HFAs 
for  approval  to  participate  in  the  pilot 
pronam  under  this  part  must  contain: 

(1)  Evidence  that  the  appUcation  fee 
of  $10,000  has  been  wire-transferred  to 
the  U.S.  Treasury  in  accordance  with 
instructions  in  the  NoUce  described  in 
§  266. 10(a).  This  fee  will  not  be 
refunded  once  the  application  has  been 
accepted  for  review. 

(2)  Opinion  of  legal  counsel  that  the 
HFA  has  the  necessary  powers  to 
participate  in  the  pilot  program.  The 
opinion  for  an  HFA  vnth  an  overall 
rating  of  "A"  on  its  general  obligation 
bonds  must  also  state  that  the  general 
obligation  will  extend  to  the  HFA's 
responsibilities  under  the  Risk-Sharing 
Agreement  and  any  debenture  issued  by 
the  HFA  to  the  Commissioner.  If  the 
opinion  of  counsel  does  not  include  this 
statement,  the  HFA  must  comply  with 
the  provisions  of  §266.1 10(b). 

(3)  A  copy  of  the  HFA's  procedures 
manual  which  describes,  among  other 
things,  the  manner  in  which  the  HFA 
will  process  mortgage  loans,  including 
their  underwriting  standards;  a 
description  of  the  approval  process;  the 
HFA  fee  schedule;  a  description  of  loan 
management,  loan  servicing,  and 
property  disposition  activities;  and  the 
manner  in  which  the  HFA's  and 
mortgagor's  reserves  and  escrows 
(including  letters  of  credit)  will  be 
established  and  controlled.  The  manual 
must  also  include  a  processing  flow 
chart  and  an  organizational  chart. 

(4)  A  plan  describing  how  the  HFA 
will  ensure  the  highest  quality 
compliance  with  all  HFA  and  HUD 
requirements  for  the  origination, 
processing,  underwriting,  insurance  of 
advances,  cost  certification,  loan 
closing,  construction  and  permanent 
loan  management,  servicing  and 
disposition  of  all  projects  insured  or 
proposed  to  be  insured  under  this  part 
and  for  monitoring  all  work  performed 
by  contract  personnel,  if  any.% 

(5)  Identincation  of  the  individual 
responsible  for  the  overall  underwriting 
decision  (chief  underwriter),  and  the 
individual  responsible  for  project 
management,  loan  servicing  and 
property  disposition  (housing 
management  director).  These  functions 
may  not  be  contracted  out  by  the  HFA. 
The  HFA  may  contract  with  outside 
sources  for  technical  processing  and 
loan  servicing  services.  However,  the 
application  must  demonstrate  internal 
staff  capacity  to  review  and  evaluate  the 


work  product  of  the  contract  sources 
and  to  make  final  underwriting, 
servicing,  and  property  disposition 
conclusions. 

(6)  A  description  of  oversight  by  State 
or  local  governmental  agencies. 

(7)  A  copy  of  the  HFA's 
administrative  manual  covering  its 
investment  policies  and  overall  business 
and  financial  practices. 

(8)  A  statement  containing  the 
number  of  units  the  HFA  proposes  to 
process  to  initial  endorsement  stage 
during  Federal  Fiscal  Year  1994,  and 
Federal  Fiscal  Year  1995,  respectively. 
(Note:  The  Federal  Fiscal  Year  begins  on 
October  1st,  and  ends  on  September 
30th.) 

(9)  HFA  declaration  of  the  risk- 
sharing  arrangement  it  has  selected  i.e., 
Level  I,  Level  II,  or  both  Level  I  and 
Level  II. 

(10)  Documentation  containing; 
(i)  For  HFAs  that  oarry  the 

designation  of  "top  tier"  or  its 
equivalent,  as  evaluated  by  Standard 
and  Poors  or  any  other  nationally 
recognized  rating  agency,  evidence  of 
such  designation; 

(ii)  For  HFAs  that  currently  receive  an 
overall  rating  of  "A"  for  its  general 
obligation  bonds  from  a  nationally 
recognized  rating  agency,  evidence  of 
such  a  rating;  or 

(iii)  For  any  other  HFA,  evidence,  as 
described  in  paragraph  (c)  of  this 
section,  that  demonstrates  its  capacity 
as  a  sound  and  experienced  agency 
based  on,  but  not  limited  to,  its 
experience  in  financing  multifamily 
housing,  fund  balances,  administrative 
capabihties,  investment  policy,  internal  • 
controls  and  financial  management, 
portfolio  quahty  «md  State  or  local 
support. 

(11)  A  certification  from  the  HFA  that 
it  will  at  all  times  comply  with  the 
financial  requirements  in  §  266.110  and, 
where  applicable,  maintain  required 
reserves  in  a  dedicated  account  in  liquid 
funds  (i.e.,  cash,  cash  equivalents,  or 
readily  marketable  securities)  in  a 
financial  institution  acceptable  to  HUD. 

(12)  Ck)pies  of  audited  financial 
statements  for  the  HFA's  last  three  fiscal 
years.  (An  unaudited  interim  financial 
statement  must  also  be  submitted  if  the 
latest  audited  statement  is  more  than  six 
months  old.) 

(13)  Sample  debenture  form  issued  by 
the  HFA. 

(c)  Additional  application 
requirements  for  HFAs  without  top-tier 
designation  or  overall  rating  of  "A"  on 
general  obligation  bonds.  HFAs  without 
top-tier  designation  or  an  overall  rating 
of  "A"  on  general  obhgation  bonds  must 
submit,  in  addition  to  the  items 
described  in  paragraph  (b)  of  this 
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section,  among  other  things,  a 
description  of  the  geographic 
boundaries  served  (e.g..  city,  county);  a 
description  of  the  organizational  historj- 
which  includes  their  authority  to  issue 
bonds  and  tax  credits:  length  of  time  in 
business;  general  portfolio  statistics;  a 
description  of  all  mortgage  lending 
activities,  including  volume  and  default 
and  foreclosure  rates;  structure;  a 
summary  of  delinquent  loans  in  the  last 
12  months  and  the  present  status  of 
each;  relationship  to  the  State  or  local 
Government,  subsidiary  or  similar 
entity;  and  experience  in  multifamily 
housing. 

§  266.110    Reserve  requirements. 

(a)  HFAs  mtb  top-tier  designation  or 
overall  rating  of  "A"  on  general 
obligation  bonds.  An  HFA  with  a  top 
tier  or  equivalent  designation  or  an  HFA 
with  an  overall  rating  of  "A"  on  its 
general  obligation  bonds  is  not  required 
to  have  additional  reserves  so  long  as 
the  HFA  maintains  that  designation  or 
rating,  unless  the  Commissioner 
determines  that  a  prescribed  level  of 
reserves  is  necessary.  If  the  designation 
or  rating  is  lost,  the  HFA  must 
immediately  establish  a  reserve  account 
funded  in  accordance  with  the 
requirements  set  forth  in  paragraph  (b) 
of  this  section.  The  reserve  account 
must  reflect  all  loans  in  the  HFA's 
portfolio  endorsed  under  this  part. 

(b)  Other  HFAs.  (1)  For  other  HFAs, 
a  specifically  identified  dedicated 
account  consisting  entirely  of  liquid 
assets  (i.e..  cash  or  cash  equivalents  or 
readily  marketable  securities)  must  be 
established  and  maintained  in  a 
financial  institution  acceptable  to  HUD. 
This  account  may  be  drawn  upon  by 
HUD  and  may  be  used  by  the  HFA  only 
with  the  prior  written  approval  of  HUD 
W  the  purpose  of  meeting  the  HFA's 
risk-sharing  obligations  under  this  part. 
The  account  must  be  established  prior 
to  the  HFA's  approval  under  this  part  in 
an  initial  amount  of  not  less  than 
5500,000.  Thereafter,  the  HFA  must 
deposit  at  each  loan  closing  and 
thereafter  maintain  the  following 
additional  amounts  in  the  dedicated 
account: 

(i)  $10.00  per  $1,000  of  the  unpaid 
principal  balance  that  is  equal  to  or  less 
than  $50  million;  plus 

(ii)  $7.50  per  $1,000  of  the  unpaid 
principal  balance  that  is  greater  than 
S50  million  and  less  than  $150  million; 
plus 

(iii)  $5.00  per  $1,000  of  the  unpaid 
principal  balance  that  is  greater  ^an 
$150  million. 

(2)  The  Commissioner  may  determine 
that  higher  levels  of  reserves  may  be 
necessary. 


§  266.1 1 5    Program  monitoring  and 
evaluation. 

(a)  HFA  certifications.  HUD  will  rely 
heavily  on  the  certifications  required  of 
an  HFA  tmder  this  part  and  such 
additional  certifications  as  the 
Commissioner  may  require  in  his  or  her 
administrative  procedures.  An  HFA's 
continued  participation  in  the  program 
is  predicated  upon  compliance  with 
these  certifications  and  its 
recommending  for  endorsement  only 
those  mortgages  that  comply  with 
requirements  of  the  program,  including 
the  HFA's  origination,  underwriting  and 
closing  procedures  incorporated  by 
reference  into  the  Risk-Sharing 
Agreement. 

(b)  Monitoring  and  evaluation. 
Monitoring  and  evaluation  activities 
will  focus  on  compliance  with  program 
requirements  and  performance  of  the 
HFA  in  meeting  program  objectives  of 
providing  affordable  housing.  They  will 
enable  HUD  to  evaluate  the 
effectiveness  of  the  program  as  required 
by  section  542(d)(3)  of  the  Act. 

(c)  Responsibility  for  monitoring  and 
evaluation.  The  Commissioner  or  his  or 
her  designee  will  be  responsible  for 
overall  program  monitoring  and 
evaluation. 

(d)  HFA  submissions.  (1)  For  each 
loan  insured  under  this  part,  basic 
underwriting  and  closing  information 
must  be  submitted  in  a  format  specified 
by  HUD  and  must  accompany  the 
closing  docket  submitted  in  accordance 
with  §  266.420(b).  Information  relative 
to  project  management  and  servicing 
(including  disposition)  will  be  required 
after  endorsement. 

(2)  The  HFA  must  submit  semi-annual 
reports  setting  forth  the  original 
mortgage  amounts  and  outstanding 
principal  balances  on  mortgages  the 
HFA  has  underwTitten,  and  the  status  of 
all  projects  insured  under  this  part  (e.g., 
current,  in  default,  acquired,  under 
workout  agreement,  in  bankruptcy).  For 
projects  where  the  mortgagor  has 
declared  bankruptcy,  the  HFA  must 
subqiit  information  containing  the  date 
the  bankruptcy  was  filed  and  the  date 
the  HFA  requested  the  Court  to  dismiss 
the  bankruptcy  proceedings. 

§  266.120    Actions  for  which  sanctions  may 
beintposed. 

Results  of  monitoring  or  other 
program  renews  may  serve  as  the  basis 
for  the  Commissioner's  imposing 
sanctions  on  the  HFA.  Violations  for 
which  sanctions  may  be  imposed 
include,  but  are  not  Umited  to: 

(a)  Commission  of  fraud  or  making  a 
material  misrepresentation  by  the  HFA 
with  respect  to  any  mortgage  insured  or 
to  any  other  matter  under  &is  part. 


•(b)  Assignment  or  transfer  of  interest 
in  any  insured  mortgage  not  in  accord 
with  the  requirements  of  this  part. 

(c)  Engagement  in  business  practices 
that  do  not  conform  to  generally 
accepted  practices  of  prudent  lenders  or 
that  demonstrate  irresponsibility. 

(d)  Actions  or  conduct  for  which 
sanctions  are  imposed  against  the  HFA 
by  HLT)'s  Mortgagee  Renew  Board 
under  24  CFR  25.9. 

(e)  Failure  to: 

(1)  Reveal  in  its  application  for 
participation  in  the  program  all  the 
information  required  by  this  part; 

(2)  Notify  HUD  in  a  timely  manner  of 
any  pending  or  actual  changes  that 
would  adversely  affect  HFA  operations 
or  financial  status;    ^ 

(3)  Comply  with  all  eligibility 
requirements  for  participation  in  the 
program; 

(4)  Issue  debentures  in  the  event  of  an 
initial  claim  payment  by  HUD,  or  to 
reimburse  HUD  for  payment  of  a  claim, 

(5)  Maintain  its  top  tier  designation  or 
overall  rating  of  "A"  on  general 
obligation  bonds  (or  if  such  designation 
or  rating  is  lost,  comply  with  paragraph 
(e)(6)  of  this  section); 

(6)  EstabUsb  and  maintain  a  dedicated 
account,  if  required,  or  meet  other 
financial  obligations  under  this 
program; 

(7)  Perform  underwriting,  insurance 
of  advances,  cost  certification, 
management,  servicing  or  property 
disposition  functions  in  a  prudent  and 
acceptable  manner  based  on  the 
standards  incorporated  by  reference  into 
the  Risk-Sharing  Agreement; 

(8)  Submit  financial  and  other  reports 
required  by  this  part; 

(9)  Comply  with  any  regulatory 
requirement  or  with  the  Risk-Sharing 
Agreement; 

(10)  Maintain  any  other  standards 
HUD  may  have  established  for 
participation  in  this  program; 

(11)  Enforce  the  regulatory  agreement 
provisions  with  respect  to  individual 
projects; 

(12)  Maintain  a  default  ratio 
acceptable  to  HUD  relative  to  the  HFA's 
own  portfoUo  and  the  defaults 
experienced  under  this  part  by  other 
program  participants; 

(13)  Consider  adequately  special  risk 
circumstances  without  compensating  for 
the  higher  risks  of  such  transactions 
[e.g..  high  loan-to-value  ratios  in  areas 
with  high  vacancy  or  default  rates);  or 

(14)  Remit  mortgage  insurance 
premiums  on  a  timely  basis  or  failure  to 
refund  or  credit  mortgagor's  accounts 
with  overpaid  mortgage  insurance 
premiums. 
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§^425    Scop* and  nstur*  of Mnction*. 

■  (a)  Actions  by  Designated  Office. 
Depending  on  the  nature  and  extent  of 
the  noncont^Hance  with  the 
requirements  of  this  part,  the  Designated 
Office  may  take  any  of  the  following    . 

actions: 

(1)  Require  that  the  HFA  execute  a 
trust  agreement,  estabhsh  a  trust 
account  in  accordance  with  such 
agreement,  and  fund  such  account 
which  may  be  drawn  upon  by  HUD  for 
purposes  of  meeting  the  HFA's  risk- 
sharing  obligations; 

(2)  Require  the  HJFA  to  assume  a 
higher  portion  of  risk  for  the  subject  and 
future  mortgages; 

(3)  Recommend  to  the  Commissioner 
that  the  HFA  be  required  to  contract  its 
loan  servicing  or  property  disposition 
functions  to  a  third  party; 

(4)  Recommend  to  the  Commissioner 
that  the  mortgage  insurance  be 
terminated  in  cases  of  fraud  or  material 
misrepresentation  by  the  HFA,  or 
transfer  of  interest  in  an  insured 
mortgage  or  assignment  of  the  mortgage 
not  in  accord  with  the  requirements  of 
this  part; 

(5)  Recommend  to  the  Commissioner 
that  approval  for  the  HFA  to  participate 
in  the  program  be  suspended  or 
withdrawn; 

(6)  Recommend  to  the  Commissioner 
that  the  HFA's  mortgagee  approval  be 
withdrawn  pursuant  to  24  CFR  part  25 
or  that  penalties  be  imposed  pursuant  to 
24  CFR  part  30; 

(7)  Require  additional  financial  or 
other  reports  as  may  be  necessary  to 
monitor  the  activities  of  the  HFA  more 
closely. 

(b)  Actions  by  Headquarters.  HUD 
Headquarters  may  impose  any  of  the 
sanctions  set  forth  or  reconunended  in 
paragraph  (a)  of  this  section  based  upon 
its  responsibilities  for  monitoring  and 
overall  program  oversi^t. 

(c)  Effect  of  suspension  or  withdrawal. 
A  suspension  or  withdrawal  action  will 
not  affect  any  mortgage  insurance 
endorsement  in  effect  on  the  date  of  the 
suspension  or  withdrawal  action. 

(d)  HFA  right  to  informal  hearing.  (1) 
Any  sanction  imposed  by  a  Designated 
Office  in  writing  will  be  immediately 
effective,  will  state  the  grounds  for  the 
action,  and  provide  for  the  HFA's  right 
to  an  informal  hearing  before  the 
manager  or  his  or  her  designee  in  the 
Designated  Office.  The  HFA^may 
request  an  informal  hearing  within  10 
working  days  of  receipt  of  the 
suspension  or  withdrawal  action  and 
the  Designated  Office  shall  give  the  HFA 
an  opportunity  to  be  heard  vnthin  10 
working  days  of  receipt  of  the  HFA's 
request.  The  HFA  may  be  represented 
by  counsel.  The  Designated  Office 


Manager,  or  his  or  her  designee,  will 
advise  the  HFA  in  writing  of  the 
decision  within  10  working  days  of  the 
informal  hearing,  which  decisipn  will 
constitute  final  HUD  action. 
(2)  Sanctions  imposed  by 
Headquarters  will  be  handled  in  a 
similar  manner,  except  that  the  informal 
hearing  shall  be  before  the 
Commissioner  or  his  or  her  designee. 

§266.130    Reinsurance. 

Reinsurance  will  be  permitted  for  the 
portion  of  the  HFA  risk,  subject  to  the 
following  requirements: 

(a)  Neither  HUD's  nor  the  HFA's 
position  shall  be  subordinated; 

(b)  The  reinsurance  may  not  be  used 
to  reduce  any  reserve  or  ftmd  balance 
requirements;  and 

(c)  Such  reinsurance  does  not  incur 
an  obligation  to  the  Federal 
Government. 

Subpart  C — Program  Requirements 

§266.200    Eligible  projects. 

(a)  Minimum  project  size.  Projects 
insured  under  this  part  must  consist  of 
five  or  more  rental  dwelling  units  of 
housing  on  one  site.  The  site  may 
consist  of  two  or  more  non-contiguous 
parcels  of  land  situated  so  as  to 
comprise  a  readily  marketable  real 
estate  entity  within  an  area  small 
enough  to  allow  convenient  and 
efficient  management.  The  units  may  be 
detached,  semi-detached,  or  row  houses, 
or  multifamily  structures. 

(b)  New  construction  or  substantial 
rehabilitation.  Insurance  under  this  part 
shall  be  for  the  purpose  of  financing  the 
new  construction  or  substantial 
rehabilitation  of  projects  meeting  the 
other  requirements  of  this  part  as 
follows: 

(1)  New  construction  occtirs  when  all 
project  and  construction  elements  are 
installed  as  part  of  the  work. 

(2)  Substantial  rehabilitation  is  any 
combination  of  the  following  work  to 
the  existing  facilities  of  a  project  that 
aggregates  to  at  least  15  percent'of 
project's  value  after  the  rehabilitation 
and  that  results  in  material     ^ 
improvement  of  the  project's  economic 
life,  liveability,  marketability,  and 
profitability:  Replacement,  alteration 
and/ or  modernization  of  building 
spaces,  long-lived  building  or 
mechanical  system  components,  or 
project  facilities.  Substantial 
rehabilitation  may  include  but  not 
consist  solely  of  any  combination  of: 
minor  repairs,  replacement  of  short- 
Uved  building  or  mechanical  system 
components,  cosmetic  work,  or  new 
project  additions. 


(c)  Existing  projects.  Financing  of 
existing  properties  without  substantial 
rehabilitation  is  allowed. 

(1)  If  an  existing  multifamily  project 
is  being  acquired  and  HUD  insurance 
under  this  part  will  be  used  to  facilitate 
the  acquisition  of  projects  to  increase 
the  supply  of  affordable  housing,  such 
acquisitions  are  permissible  if  the  HUD 
insured  mortgage  does  not  exceed  the 
sum  of  the  total  cost  of  acquisition,  cost 
of  financing,  cost  of  repairs,  and 
reasonable  transaction  costs  as 
determined  by  the  Commissioner. 

(2)  If  the  property  is  subject  to  an 
HFA-financed  loan  to  be  refinanced  and 
such  refinancing  will  result  in  the 
preservation  of  affordable  housing, 
refinancing  of  these  properties  is 
permissible  if  project  occupancy  is  not 
less  than  93  percent  (to  include 
consideration  of  rent  in  arrears),  based 
on  the  average  occupancy  in  the  project 
over  the  most  recent  12  months,  and  the 
mortgage  does  not  exceed  an  amount 
supportable  by  the  lower  of  the  unit 
rents  being  collected  under  the  rental 
assistance  agreement  or  the  unit  rents 
being  collected  at  unassisted  projects  in 
the  market  area  that  are  similar  in 
amenities  and  location  to  the  project  for 
which  insurance  is  being  requested.  The 
HUD-insured  mortgage  may  not  exceed 
the  sum  of  the  existing  indebtedness, 
cost  of  refinancing,  the  cost  of  repairs 
and  reasonable  trajisaction  costs  as 
determined  by  the  Commissioner.  If  a 
loan  to  be  refinanced  has  been  in  default 
within  the  12  months  prior  to 
application  for  refinancing,  the  HFA 
must  assume  not  less  than  50  percent  of 
the  risk. 

(d)  Projects  receiving  Section  8  rental 
subsidies  or  other  rental  subsidies. 
Projects  receiving  project-based  housing 
assistance  payments  under  section  8  of 
the  U.S.  Housing  Act  of  1937  or  other 
rental  subsidies  and  meeting  the 
requirements  of  this  part  may  be  insured 
under  this  part  only  if  the  mortgage  does 
not  exceed  an  amount  supportable  by 
the  lower  of  the  unit  rents  being  or  to 
be  collected  under  the  rental  assistance 
agreement  or  the  unit  rents  being 
collected  at  imassisted  projects  in  the 
market  that  are  similar  in  amenities  and 
location  to  the  project  for  which 
insurance  is  being  requested. 

(e)  SRO  projects.  Single  room 
occupancy  (SRO)  projects,  as  defined  in 
§  266.5,  are  eligible  for  insiirance  under 
this  part.  Units  in  SRO  projects  must  be 
subject  to  30-day  or  longer  leases; 
however,  rent  payments  may  be  made 
on  a  weekly  basis  in  SRO  projects. 

(f)  Board  and  care/assisted  living 
facilities.  Board  and  care  projects  and 
assisted  living  facilities  may  be  insured 
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if  the  facilities  meet  the  definition  of 
those  terms  in  §  266.5. 

(g)  Elderly  projects.  Projects  or  parts 
of  projects  specifically  designed  for  the 
use  and  occupancy  by  elderly  families. 
An  elderly  family  means  any  household 
where  the  head  or  spouse  is  62  years  of 
age  or  older,  and  also  any  single  person 
who  is  62  years  of  age  or  older. 

(h)  Zoning  requirements.  Projects 
insured  under  this  part  must  meet 
applicable  zoning  and  othet  State/local 
government  requirements. 

§266.205    InetigiUe  prolect*. 

The  foUoviring  projects  and  facilities 
are  not  eligible  for  insurance  under  this 
part: 

(a)  Transient  housing  or  hotels.  Rental 
for  transient  or  hotel  purposes.  For 
purposes  of  this  part,  rental  for  transient 
or  hotel  purposes  means: 

(1)  Rental  for  any  period  less  than  30 
days,  or 

(2)  Any  rental,  if  the  occupants  of  the 
housing  accommodations  are  provided 
customary  hotel  services  such  as  room 
service  for  food  and  beverages,  maid 
service,  furnishing  and  laimdering  of 
linens,  or  valet  service. 

(b)  Projects  in  military  impact  areas. 
A  project  located  in  a  military  impact 
area,  as  determined  by  HUD.  A  military 
impact  area  is  one  in  which: 

(1)  Military-connected  households 
comprise  20  percent  or  more  of  the  total 
households  in  the  market  area.  Military- 
connected  households  include 
households  of  military  personnel  and 
civilian  employees  of  the  Department  of 
Defense,  as  well  as  persons  employed  in 
businesses  in  the  area  that  provide 
services,  supplies  or  material  to  the 
installation; 

(2)  There  is  concern  about  the 
continued  stabihty  of  the  current  level 
of  miUtary  strength  and  mission  at  the 
military  installation,  based  upon 
Defense  Base  Closure  and  Realignment 
Commission  reports;  or 

(3)  A  total  reduction  in  military 
households  would  result  in  soft  rental 
market  conditions  and  a  rental  vacancy 
rate  in  the  civilian  bousing  market  of  10 
percent  or  more  for  at  least  two  years. 

(c)  Retirement  service  centers.  Projects 
designed  for  the  elderly  with  extensive 
services  and  luxury  accommodations 
that  provide  for  central  kitchens  and 
dining  rooms  with  food  service  or 
mandatory  services. 

(d)  Nursing  homes  or  intermediate 
care  facilities.  Nursing  homes  and 
intermediate  care  facilities  licensed  and 
regulated  by  State  or  local  government 
and  providing  nursing  and  medical  care. 

§266.210    HUD-fetalned  review  functions. 

Certain  functions  are  retained  by  the 
Commissioner.  The  HFA  must  submit 


any  information  or  certification  required 
by  the  Commissioner  to  permit 
determination  of  compUance  with 
requirements  concerning; 

(a)  Previous  participation  of 
principals.  Previous  participation  of  the 
principals  of  the  mortgagor,  general 
contractor,  consultant  or  management 
agent  in  accordance  with  tbe  Previous 
Participation  and  Clearance  Review 
Procedures  of  24  CFR  200.210  through 
200.218. 

(b)  Environmental  review 
requirements.  To  determine  comphance 
with  the  requirements  of  the  National 
Environmental  Policy  Act  of  1%9  and 
related  laws  and  authorities,  the  HUD 
Field  Office  will  visit  each  project  site 
proposed  for  insurance  under  this  part 
and  prepare  the  applicable 
environmental  reviews  as  set  forth  in  24 
CFR  part  50  and  for  the  related 
environmental  criteria  and  standards  in 
24  CFR  part  51.  These  requirements 
must  be  completed  before  HUD  may 
issue  the  firm  approval  letter. 

(c)  Intergovernmental  review. 
Intergovernmental  review  of  Federal 
programs  under  Executive  Order  12372, 
as  implemented  in  24  CFR  part  52. 

(d)  Subsidy  layering.  The 
Commissioner,  or  such  delegation  to 
Housing  Credit  Agencies  as  may  be  in 
effect  by  regulation  hereafter,  shall 
review  all  projects  receiving  tax  credits 
and  some  form  of  HUD  assistance  for 
any  excess  subsidy  provided  to 
individual  projects  and  reduce  subsidy 
sources  in  accordance  with  outstanding 
guidelines. 

(e)  Davis-Bacon  Act.  The 
Commissioner  shall  obtain  and  provide 
to  the  HFA  the  appropriate  Department 
of  Labor  wage  rate  determinations  under 
the  Davis-Bacon  Act,  where  they  apply 
under  this  part. 

§  266.21 5    Functtorts  delegated  by  HUD  to 
HFAa. 

The  following  functions  ar^  delegated 
by  HUD  to  the  HFAs: 

[&)■  Affirmative  Fair  Housing 
Marketing  Plan  (AFHMP).  The  HFA  will 
perform  information  collection,  reviews 
and  ministerial  activities  associated 
with  the  review  and  approval  of  the 
AFHMP  for  all  projects.  (Enforcement  of 
fair  housing  and  equal  opportimity  laws 
is  the  responsibility  of  HUD.) 

(b)  Labor  standaixis  and  prevailing 
wage  requirements.  The  HFA  will 
perform  information  collection  (e.g., 
payroll  review  and  routine  interviews) 
and  other  routine  administration  and 
enforcement  functions  regarding  labor 
standards,  in  accordance  with 
§  266.225(e].  (Enforcement  of  Davis- 
Bacon  prevailing  wage  requirements 


and  labor  standards  is  the  responsibility 
of  HUD.)  '^ 

(c)  Insurance  of  advances.  The  HFA 
will  approve  periodic  advances  of 
mortgage  insurance  proceeds  during 
construction  of  the  project  subject  to 
terms  specified  by  the  Commissioner. 

(d)  Cost  certification.  The  HFA  vriW 
perform  cost  certification  functions  on 
each  insured  loan  subject  to  terms 
specified  by  the  Commissioner. 

(e)  Lead-Based  Paint.  The  HFA  will 
perform  functions  related  to  Lead-Based 
Paint  requirements  subject  to  terms 
specified  by  the  Commissioner. 

§266.220    NondiacriipinMioo  in  housing 
and  employment  ^ 

The  mortgagor  must  certify  to  the 
HFA  that,  so  long  as  the  mortgage  is 
insured  under  this  part,  it  will: 

(a)  Not  use  tenant  selection 
procedures  that  discriminate  against 
famihes  writh  children,  except  in  the 
case  of  a  project  that  constitutes 
"housing  for  older  persons"  as  defined 
in  section  807(b)(2)  of  the  Fair  Housing 
Act  (42  U.S.C.  3607(b)(2)); 

(b)  Not  discriminate  against  any 
family  because  of  the  sex  of  the  head  of 
household; 

(c)  Comply  with  the  Fair  Housing  Act, 
as  implemented  by  24  CFR  part  100; 
titles  n  and  III  of  the  Americans  with 
Disabihties  Act  of  1990.  as  implemented 
by  28  CFR  part  35;  section  3  of  the 
Housing  and  Urban  Development  Act  of 
1968  (12  U.S.C.  1701u),  as  implemented 
by  24  CFR  part  135;  the  Equal  Credit 
Opportxmity  Act,  as  implemented  by  12 
CFR  part  202;  Executive  Order  11063,  as 
amended,  and  implemented  by  24  CFR 
part  107;  Executive  Order  11246,  as 
implemented  by  41  CFR  part  60;  other 
applicable  Federal  laws  and  regulations 
issued  pursuant  to  these  authorities;  and 
applicable  State  and  local  fair  housing 
and  equal  opportunity  laws.  In  addition, 
a  mortgagor  that  receives  Federal 
financial  assistance  must  also  certify  to 
the  HFA  that,  so  long  as  the  mortgage 

is  insured  under  this  part,  it  will 
comply  with  title  VI  of  the  Civil  Rights 
Act  of  1964,  as  implemented  by  24  CFR 
part  1;  the  Age  Discrimination  Act  of 
1975,  as  implemented  by  24  CFR  part 
146;  and  section  504  of  the 
Rehabilitation  Act  of  1973,  as 
implemented  by  24  CFR  part  8. 

§266.225    l.abor  standard*. 

(a)  Applicability  of  Davis-Bacon.  (1) 
All  laborers  and  mechanics  employed 
by  contractors  or  subcontractors  on  a 
project  insured  under  this  part  shall  be 
paid  not  less  than  the  wages  prevaiUng 
in  the  locahty  in  which  the  work  was 
performed  for  the  corresponding  classes 
of  laborers  and  mechanics  employed  in 
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construction  of  a  similar  character,  as 
determined  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act,  as 
amended  (40  U.S.C.  276a-276a-5),  where 
the  project  meets  all  of  the  following 
conditions: 

(i)  Advances  for  the  project  are 
insured  under  this  part; 

(ii)  The  project  involves  new 
construction  or  substantial 
rehabilitation;  and 

(iii)  The  project  will  contain  12  or 
more  dwelling  units. 

(2)  Projects  that  do  not  meet  these 
conditions  are  not  subject  to  Davis- 
Bacon  wage  rates  except  to  the  extent 
required  as  a  condition  of  other  Federal 
assistance  to  the  project. 

(b)  Volunteers.  The  provisions  of  this 
section  shall  not  apply  to  volunteers 
under  the  conditions  set  out  in  24  CFR 
part  70.  In  applying  part  70,  insurance 
under  this  part  shall  be  treated  as  a 
program  for  which  there  is  a  statutory 
exemption  for  volunteers. 

(c)  Labor  standards.  Any  contract, 
subcontract,  or  building  loan  agreement 
executed  for  a  project  subject  to  Davis- 
Bacon  wage  rates  under  paragraph  (a)  of 
this  section  shall  comply  with  all  labor 
standards  and  provisions  of  29  CFR 
parts  1,  3  and  5  that  would  be 
applicable  to  a  mortgage  insurance 
program  to  which  Davis-Bacon  wage 
rates  are  made  applicable  by  statute. 

(d)  Advances.  (1)  No  advance  under  a 
mortgage  on  a  project  subject  to  Davis- 
Bacon  wage  rates  under  paragraph  (a)  of 
this  section  shall  be  eUgible  for 
insurance  under  this  part  unless  the 
HFA  determines  (in  accordance  with  the 
Commissioner's  administrative 
procedures)  that  the  general  contractor 
or  any  subcontractor  or  any  firm, 
corporation,  partnership  or  association 
in  which  the  contractor  or  subcontractor 
has  a  substantial  interest  was  not,  on  the 
date  the  contract  or  subcontract  was 
executed,  on  the  ineligible  list 
established  by  the  Comptroller  General, 
pursuant  29  CFR  5.12,  issued  by  the 
Secretary  of  Labor. 

(2)  No  advance  under  any  mortgage 
on  a  project  subject  to  Davis-Bacon  wage 
rates  under  paragraph  (a)  of  this  section 
shall  be  insured  under  this  part  unless 
there  is  filed  with  the  application  for  the 
advance,  and  no  such  mortgage  shall  be 
insured  under  this  part  unless  there  is 
filed  with  the  HFA  after  completion  of 
the  construction  or  substantial 
rehabilitation,  a  certificate  or  certificates 
in  the  form  required  by  the 
Commissioner,  supported  by  such  other 
information  as  the  Commissioner  may 
prescribe,  certifying  that  the  laborers 
and  mechanics  employed  in  the 
construction  of  the  project  involved 
have  been  paid  not  less  than  the  wages 


determined  by  the  Secretary  of  Labor  to 
be  prevailing  in  accordance  with 
paragraph  (a)  of  this  section. 

(e)  Responsibility  for  enforcement  and 
administration.  The  Commissioner 
retains  responsibility  for  enforcement  of 
labor  standards  under  this  section,  but 
the  Commissioner  may  delegate  to  the 
HFA  information  collection  (e.g., 
payroll  review  and  routine  interviews) 
and  other  routine  administration  and 
enforcement  functions,  subject  to 
monitoring  by  the  Commissioner.  Where 
routine  administration  and  enforcement 
functions  are  delegated  to  the  HFA,  the 
HFA  shall  bear  financial  responsibility 
for  any  deficiency  in  payment  of 
prevailing  wages  or,  where  applicable 
under  29  CFR  part  1,  any  increase  in 
compensation  to  a  contractor,  that  is 
attributable  to  any  failure  properly  to 
carry  out  its  delegated  functions.  For 
example,  failure  of  an  HFA  to  supply  or 
ensure  inclusion  of  the  proper  contract 
clauses  or  wage  det«rmination  in  a 
contract  or  building  loan  agreement  may 
require  the  HFA  to  fund  increased 
compensation  to  a  contractor  as  the 
result  of  increased  wages  attributable  to 
incorporation  of  the  proper  clauses  and 
wage  determination. 

Subpart  D— Processing,  Development, 
and  Approval 

§  266.300    HFAs  accepting  50  percent  or 
more  of  risk. 

(a)  Underwriting  standards.  An  HFA 
electing  to  take  50  percent  or  more  of 
the  risk  on  loans  may  use  its  own 
underwriting  standards  and  loan  terms 
and  conditions  (as  disclosed  and 
submitted  with  its  appUcation)  to 
underwrite  and  approve  loans  without 
further  review  by  HUD. 

(b)  HFA  responsibilities.  The  HFA  is 
responsible  for  the  performance  of  all 
functions  except  those  HUD-retained 
functions  specified  in  §§  266.210  and 
266.225(e).  After  acceptance  of  an 
application  for  a  loan  to  be  insured 
under  this  part,  the  HFA  must:  • 

(1)  Determine  that  a  market  for  the 
project  exists,  taking  into  consideration 
any  comments  firom  the  HUD  Field 
Office  relative  to  the  potential  adverse 
impact  the  project  will  have  on  existing 
or  proposed  Federally  insured  and 
assisted  projects  in  the  area. 

(2)  Establish  the  maximum  insiutible 
mortgage  and  review  plans  and 
specifications  for  compliance  with  HFA 
standards; 

(3)  Determine  the  acceptabiUty  of  the 
proposed  mortgagor  and  management 
agent; 

(4)  Approve  the  Affirmative  Fair 
Housing  Marketing  Plan;  and 


(5)  Make  any  other  determinations 
necessary  to  ensure  acceptability  of  the 
proposed  project. 

(c)  HUD-retained  reviews.  After 
positive  completion  of  the  HUD- 
retained  reviews  specified  in 

§  266.210(a),  (b),  and  (c),  the  HUD  Field 
Office  will  issue  a  firm  approval  letter 
which,  among  other  things,  will 
apportion  units,  insuring  authority,  and 
credit  subsidy  to  the  project. 

(d)  Inspections  and  other  reviews.  The 
HFA  is  responsible  for  inspections 
during  construction,  processing  and 
approving  advances  of  mortgage 
proceeds  during  construction,  review 
and  approval  of  cost  certification,  and 
closing  of  the  loan. 

(e)  Endorsement  of  mortgage  note  for 
insurance.  So  long  as  the  HFA  is  in  good 
standing,  and  absent  fraud  or  material 
misrepresentation  on  the  part  of  the 
HFA,  the  Commissioner  or  designee  will 
endorse  the  mortgage  note  for  insurance 
upon  presentation  by  the  HFA  of  the 
Closing  Docket  and  certifications 
required  in  §  266.420(b).  subject  to 
HUD'S  right  to  adjust  under  §  266.417. 

§  266.305    HFAs  accepting  less  than  50 
percent  of  risk. 

(a)  Underwriting  standards.  The 
underwriting  standards  and  loan  terms 
and  conditions  of  any  HFA  electing  to 
take  less  than  50  percent  of  the  risk  on 
certain  projects  are  subject  to  review, 
modification,  and  approval  by  HUD  in 
accordance  with  §  266.100(b)(2).  These 
HFAs  may  assume  25  percent  or  10 
percent  of  the  risk  depending  upon  the 
loan-to-replacement-cost  or  loan-to- 
value  ratios  of  the  projects  to  be  insured 
as  specified  in  §  266.100(b)(2)(i)  and  (ii). 

(b)  HFA  responsibilities.  The  HFA  is 
responsible  for  the  performance  of  all 
functions  except  those  HUD-retained 
functions  specified  in  §  266.210  and 
266.225(e).  After  acceptance  of  an 
application  for  a  loan  to  be  insured 
under  this  part,  the  HFA  must: 

(1)  Determine  that  a  market  for  the 
project  exists,  taking  into  consideration 
any  comments  from  the  HUD  Field 
Office  relative  to  the  potential  adverse 
impact  the  project  will  have  on  existing 
or  proposed  Federally  insured  and 
assisted  projects  in  the  area; 

(2)  Establish  the  maximum  insurable 
mortgage,  and  review  plans  and 
specifications  for  compliance  with  HFA 
standards  as  approved  by  HUD; 

(3)  Determine  the  acceptability  of  the 
proposed  mortgagor  and  management 
agent; 

(4)  Approve  the  Affirmative  Fair 
Housing  Marketing  Plan;  and 

(5)  Make  any  other  determinations 
necessary  to  ensure  acceptability  of  the 
proposed  project. 
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(c)  HUD-retained  reviews.  After 
positive  completion  of  the  HUD- 
retained  reviews  specified  in 

§  266.210(a).  (b),  and  (c),  the  HUD  Field 
Office  will  issue  a  firm  approval  letter 
which,  among  other  things,  will 
apportion  imits,  insuring  authority,  and 
credit  subsidy  to  the  project. 

(d)  Inspections  and  other  reviews.  The 
HFA  is  responsible  for  inspections 
during  construction,  processing  and 
approving  advances  of  mortgage 
proceeds  during  construction,  review 
and  approval  of  cost  certification,  and 
closing  of  the  loan. 

(e)  Endorsement  of  mortgage  note  for 
insurance.  So  long  as  the  HFA  is  in  good 
standing,  and  absent  fraud  or  material 
misrepresentation  on  the  part  of  the 
HFA,  the  Commissioner  or  designee  will 
endorse  the  mortgage  note  for  insurance 
upon  presentation  by  the  HFA  of  the 
Closing  Docket  and  certifications 
required  in  §  266.420(b),  subject  to 
HUD's  right  to  adjust  under  §  266.417. 

§266.310    insurance  of  advances  or 
insurance  upon  completion;  applicability  of 
requirement*. 

(a)  General.  HUD  will  agree  to  insure 
periodic  advances  of  mortgage  proceeds 
or  to  insure  the  entire  mortgage  upon 
completion  of  construction  for  projects 
involving  new  construction  or 
substantial  rehabilitation.  Existing 
projects  without  the  need  for  substantial 
rehabilitation  will  be  considered 
insurance  upon  completion  cases.  In 
insurance  upon  completion  cases,  only 
the  permanent  loan  is  insured  and  a 
single  endorsement  is  required  after 
satisfactory  completion  of  construction, 
substanUal  rehabilitation  or  repairs.  In 
periodic  advances  cases,  progress 
payments  approved  by  the  HFA  and 
both  an  initial  and  final  endorsement  on 
the  mortgage  are  required. 

(b)  Insurance  of  advances.  Periodic 
advances  will  be  authorized  by  the  HFA 
subject  to  terms  specified  by  thb 
Commissioner. 

(c)  Insurance  upon  completion.  (1) 
Mew  construction  and  substantial 
rehabihtjtion.  An  HFA  may  approve  a 
loan  that  will  be  insured  upon 
completion  of  construction  of  the 
project.  The  HFA  approval  must 
presoibe  a  designated  period  during 
which  the  mortgagor  must  start 
construction  or  substantial 
rehabilitation.  If  construction  or 
rehabilitation  is  started  as  required,  the 
approval  will  be  valid  for  the  period 
estimated  by  the  HFA  for  construction 
and  loan  closing,  including  any 
extension  approved  by  the  HFA. 

(2)  Existing  projects  with  no 
substantial  rehabilitation.  Existing 
projects  with  or  without  repairs  are  only 


insured  upon  completion,  althoi^h 
HFAs  may  permit  noncritical  repairs  to 
be  completed  after  endorsement  upon 
establishment  of  escrows  acceptable  to 
the  HFA. 

(d)  Requirements  applicable  to  both 
periodic  advances  and  insurance  upon 
completion  cases.  (1)  Inspections.  The 
HFA  must  inspect  projects  under  this 
part  at  such  times  during  construction, 
substantial  rehabilitation,  or  repairs  as 
the  HFA  determines.  The  inspections 
must  be  conducted  to  assure  compliance 
with  plans  and  specifications,  work 
write-ups.  and  other  contract 
documents. 

(2)  Approval  ofadvaiKes.  At  all 
times,  the  loan  must  be  kept  in  balance, 
and  advances  approved  only  if 
warranted  by  construction  progress 
evidenced  through  HFA  inspection,  as 
well  as  in  accord  with  plans, 
specifications,  work  write-ups  and  other 
contract  documents.  In  approving 
advances,  HFAs  must  make  certain  that . 
other  mortgageable  items  are  supported 
with  proper  bills  and/or  receipts  before 
funds  can  be  approved  and  advanced  for 
insurance. 

(3)  Cost  certification.  In  order  to 
ensure  that  the  final  amount  for 
insurance  is  supported  by  certified 
costs: 

(i)  The  mortgagor  (and  general 
contractor,  if  there  is  an  identity  of 
interest  with  the  mortgagor)  must 
execute  a  certificate  of  actual  costs,  in 
a  form  acceptable  to  the  HFA,  when  all 
physical  improvements  are  completed 
to  the  satisfaction  of  the  HFA  and  before 
final  endorsement;  and 

(ii)  The  cost  certification  provided  by 
the  mortgagor  must  be  audited  by  an 
independent  pubhc  accountant. 

(4)  Contestability.  Although  the  HFA 
has  authority  to  approve  the  mortgagor's 
(and  general  contractor's)  certification  of 
cost,  the  certification  will  be  contestable 
by  the  Commissioner  during- the  period 
up  to^d  including  final  endorsement 
of  the  mortgage.  After  final 
endorsement,  the  certification  will  be 
final  and  incontestable  except  for  fraud 
or  material  misrepresentation  on  the 
part  of  the  mortgagor  (and/or  general 
contractor). 

[5]  Assurance  of  cdynpletion.  The 
mortgagor  must  furnish  assurance  of 
completion  of  the  project  in  accordance 
with  any  requirements  of  the  HFA  as  to 
form  and  amount 

(6)  Latent  defects  escrow.  The 
mortgagor  must  furnish  an  escrow  or 
other  form  of  assurance  required  by  the 
HFA  to  ensure  that  latent  defects  can  be 
remedied  within  the  time  period 
required  by  the  HFA. 


(e)  Mortgagee  of  record.  The  HFA 
must  remain  the  mortgagee  of  record  as 
long  as  mortgage  insurance  is  in  force. 

§  266.31 5    Recordkeeping  requirements. 

The  mortgagor  and  the  builder,  if 
there  is  an  identify  of  interest  with  the 
mortgagor,  shall  keep  and  maintain 
records  of  all  costs  of  any  construction 
or  other  cost  items  not  representing 
work  under  the  general  contract  and  to 
make  available  such  records  for  review 
by  the  HFA  or  HUD.  if  requested. 

Subpart  E— Mortgage  and  Closing 
Requirements;  HUO  Endorsement 

§266.400    Property f<if^lrement»— real 
estate. 

The  mortgage  must  be  on  real  estate 
held: 

(a)  In  fee  simple: 

fb)  Under  a  renewable  lease  of  not  less 
than  99  years;  or 

(c)  Under  a  lease  executed  by  a 
governmental  agency,  or  other  lessor 
approved  by  the  HFA,  that  has  a  term 
at  least  10  years  beyond  the  end  of  the 
mortgage  term. 

§266.402    Recordation. 

At  the  time  of  initial  endorsement  in 
the  case  of  insurance  of  advances  or  at 
the  time  of  final  endorsement  in  the 
case  of  insurance  upon  completion,  the 
HFA  shall  make  certain  that  the 
mortgage  and  the  regulatory  agreement 
are  recorded. 

§266.405    Title. 

(a)  Eligibility  of  title.  Marketable  title 
to  the  mortgaged  property  must  be 
vested  in  the  mortgagor  on  the  date  the 
mortgage  is  filed  for  record. 

(b)  Title  evidence.  The  HFA  must 
receive  a  title  insurance  policy  that 
ensures  that  marketable  title  is  vested  in 
the  mortgagor,  that  a  survey  acceptable 
to  the  HFA  has  been  performed,  and 
that  no  existing  impediments  to  title 
concern,  or  exist  on,  the  property. 

§266.410    Mortgage  provisions. 

(a)  Form.  The  mortgage  and  note  must 
be  executed  on  a  form  approved  by  the 
HFA  for  use  in  the  jurisdiction  in  which 
the  property  is  located. 

(b)  Mortgagor.  The  mortgage  must  be 
executed  by  a  mortgagor  determined 
eUgible  by  the  HFA. 

(c)  First  lien.  The  mortgage  must  be  a 
single  first  Uen  on  property  that  has  first 
priority  for  payment  and  that  conforms 
urith  property  standards  prescribed  by 
the  HFA. 

(d)  Single  asset  mortgagor.  The 
mortgage  must  require  that  the 
mortgagor  is  a  single  asset  mortgagor. 

(e)  Amortization.  The  mortgage  must 
provide  for  complete  amortization  (i.e.. 
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regularly  amortizing)  over  the  term  of 
the  mortgage. 

(f)  Use  restrictions.  The  mortgage 
must  contain  a  covenant  prohibiting  the 
use  of  the  property  for  any  purpose 
other  than  the  purpose  intended  on  the 
day  the  mortgage  was  executed. 

(g)  Hazard  insurance.  The  mortgage 
must  contain  a  covenant,  acceptable  to 
the  HFA.  that  binds  the  mortgagor  to 
keep  the  property  insured  by  one  or 
more  standard  poUcies  for  fire  and  other 
hazards  stipulated  by  the  HFA.  A 
standard  mortgagee  clause  making  loss 
payable  to  the  HFA  must  be  included  in 
the  mortgage.  The  HFA  is  responsible 
for  assuring  that  insurance  is 
maintained  in  force  and  in  the  amount 
required  by  this  paragraph  and  the 
mortgage.  The  HFA  must  ensure  that  the 
insurance  coverage  is  in  an  amount  that 
will  comply  with  the  coinsurance  clause 
applicable  to  the  location  and  character 
of  the  property,  but  not  less  than  80 
percent  of  the  actual  cash  value  of  the 
insurable  improvements  and  equipment. 
If  the  mortgagor  does  not  obtain  the 
required  insurance,  the  HFA  must  do  so 
and  assess  the  mortgagor  for  such  costs. 
These  insurance  requirements  apply  as 
long  as  the  HFA  retains  an  interest  in 
the  project  and  final  claim  settlement 
has  not  been  completed  or  the  contract 
of  insurance  has  not  been  otherwise 
terminated. 

(h)  Modification  of  terms.  The 
mortgage  must  contain  a  covenant 
requiring  that,  in  the  event  that  the  HFA 
and  owner  agree  to  a  modification  of  the 
terms  of  the  mortgage  [e.g.,  to  reflect  a 
reduction  of  the  interest  rate  if 
reductions  are  realized  in  the 
underlying  bond  rates  for  the  project), 
Section  8  rents  would  be  reduced  in 
accordance  with  HUD  guidelines. 

(i)  Regulatory  Agreement.  The 
mortgage  must  contain  a  provision 
incorporating  the  Regulatory  Agreement 
by  reference. 

§  266.41 5    Mortgage  lien  and  other 
obligations. 

(a)  Liens.  At  the  initial  and  final 
closing  of  the  loan,  the  mortgagor  and 
the  HFA  must  certify,  and  the  HFA  must 
determine,  that  the  property  covered  by 
the  mortgage  is  free  fi-om  all  liens  other 
than  the  lien  of  the  insured  mortgage, 
except  that  the  property  may  be  subject 
to  such  inferior  lien  or  liens  as  approved 
by  the  HFA  as  long  as  the  insured 
mortgage  has  first  priority  for  payment. 

(b)  Contractual  obligations.  At  the 
final  closing  of  the  loan,  the  mortgagor 
and  the  HFA  must  certify,  and  the  HFA 
must  determine,  that  all  contractual 
obligations  in  connection  with  the 
mortgage  transaction,  including  the 
purchase  of  the  property  and  the 


improvements  to  the  property,  are  paid. 
An  exception  is  made  for  obligations 
that  are  approved  by  the  HFA  and 
determined  by  the  HFA  to  be  of  a  lesser 
priority  for  payment  than  the  obligation 
of  the  insured  mortgage. 

%  266.41 7    Authority  to  adjust  mortgage 
insuranc*  amount 

In  order  to  protect  the  mortgage 
insurance  funds,  the  Commissioner  has 
authority  in  his  or  her  sole  discretion, 
at  any  time  prior  to  and  including  final 
endorsement,  to  adjust  the  amount  of 
the  mortgage  insurance. 

§  266.420    Closing  and  endorsement  by  the 
Commissioner. 

(a)  Closing.  Before  disbursement  of 
loan  advances  in  periodic  advances 
cases,  and  in  all  cases  after  completion 
of  construction,  repair  or  substantial 
rehabilitation,  the  HFA  must  hold  a 
closing  and  submit  a  closing  docket 
with  required  documentation  to  the 
Commissioner  or  the  Commissioner's 
authorized  Departmental  representative 
for  insurance  of  the  mortgage  by 
endorsement  of  the  mortgage  note.  The 
note  must  provide  that  the  mortgage  is 
insured  under  Section  542(c)  of  the 
Housing  and  Community  Development 
Act  of  1992  and  the  regulations  set  forth 
at  24  CFR  part  266  in  effect  on  the  date 
of  endorsement.  The  note  must  also 
specify  the  date  of  endorsement,  i.e.,  the 
date  of  HUD  endorsement  of  the  project 
mortgage,  and  the  risk  of  loss  assumed 
by  the  HFA  and  by  HUD. 

(b)  Closing  docket.  The  HFA's 
submission  must  include  a  certification 
that  it  has  obtained  written  HUD 
approval  of  compliance  with  the 
requirements  referred  to  in  §  266.210, 
and  certifications  and  information  as 
follows: 

(1)  Information  concerning  the 
mortgage  amount  and  term,  location, 
number  and  type  of  units,  income  and 
expenses,  rents,  projects  and  market 
occupancy  percentages,  value/ 
replacement  cost,  interest  rate';'and 
similar  statistical  information  in 
accordance  with  the  Coramistloner's 
administrative  procedures. 

(2)  Copies  of  the  amortization 
schedule.  Note  and  RisV-Sharing 
Agreement. 

(3)  Certification  that  the  loan  has  been 
processed,  prudently  underwritten 
(including  a  determination  that  a  market 
exists  for  the  project),  cost  certified  (if 
the  project  is  being  submitted  for  final 
endorsement)  and  closed  in  full 
compliance  with  the  HFA's  standards 
and  requirements  (or  where  the 
mortgage  is  insured  under  Level  II,  in 
full  comphance  with  the  underwriting 


standards  and  loan  terms  and 
conditions  as  approved  by  HUD). 

(4)  At  the  time  of  final  endorsement, 
a  certification  for  periodic  advances 
cases,  if  submitted  for  final 
endorsement,  that  advances  were  made 
proportionate  to  construction  progress. 

(5)  A  copy  of  the  HFA-approved  cost 
certification  if  the  project  is  submitted 
for  final  endorsement. 

(6)  A  certification  that  equal 
employment  requirements  are  followed. 

(7)  A  certification  that  the  HFA  has 
reviewed  and  approved  the  Affirmative 
Fair  Housing  Marketing  Plan  and  found 
it  acceptable. 

(8)  A  certification  that  a  dedicated 
account,  if  required,  has  been  increased 
in  accordance  with  §  266.110(b). 

(9)  Certifications  required  under 
§  266.415  concerning  liens  and 
contractual  obUgations. 

(10)  Copies  of  the  Hazard  Insurance 
Policy  with  a  clause  making  the  loss 
payable  to  the  HFA. 

(11)  For  projects  subject  to  Davis- 
Bacon  prevailing  requirements  under 
§  266.225,  the  certification  and 
information  concerning  payment  of 
prevailing  wage  rates  required  by 

§  266.225(d). 

(12)  Certified  copies  of  mortgage 
(deed  of  trust)  with  attached  regulatory 
agreement,  and  note  for  HUD  files. 

Subpart  F — Project  Management  and 
Servicing 

§266.500    General. 

The  HFA  will  have  full  responsibility 
for  the  administration  of  the  provisions 
of  this  subpart  and  for  managing  and 
servicing  projects  insured  under  this 
part.  The  HFA  is  responsible  for 
monitoring  and  determining  the 
compliance  of  the  project  owner  in 
accordance  with  the  provisions  of  this 
subpart.  HUD  will  monitor  the 
performance  of  the  HFA,  not  the  project 
owner,  to  determine  its  compliance  with 
the  provisions  covered  under  this 
subpart. 

§266.505    Regulatory  agreement 
requirenrtents. 

(a)  General.  (1)  The  HFA  must  execute 
a  Regulatory  Agreement,  in  recordable 
form,  between  the  mortgagor  and  the 
HFA  to  be  in  force  for  the  duration  of 
the  insured  mortgage  and  note  or  bond. 
The  Regulatory  Agreement  must  include 
a  description  of  the  property.  The 
Regulatory  Agreement  must  be 
incorporated  by  reference  into  the 
mortgage  and  recorded  with  the 
mortgage. 

(2)  The  Regulatory  Agreement 
executed  between  the  HFA  and  the 
mortgagor  must  be  binding  upon  the 
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mortgagor  and  any  of  its  successors  and 
assigns  and  upon  the  HFA  and  any  of 
Its  successors  for  so  long  as  the 
mortgage  is  insured  by  HUD  or  HUD 
holds  an  HFA  debenture  issued  in 
connection  with  a  claim  arising  ft-om  the 
insured  mortgage.  The  HFA  may  not 
assign  the  Regulatory  Agreement. 

(3)  The  HFA  will  enforce  the 
Regulatory  Agreement  and  take  actions 
against  any  mortgagors  who  violate  its 

Srovisions.  Such  actions  may  involve  a 
eclaration  of  default  and  apphcation  to 
any  court  for  specific  performance  of  the 
agreement. 

(b)  Requirements.  The  Regulatory 
Agreement  must  require  the  mortgagor 
to  comply  with  the  provisions  of  this 
part  and  obligate  the  mortgagor,  among 
other  things,  to: 

(1)  Make  all  payments  due  under  the 
mortgage  and  note/bond. 

(2)  where  necessary,  estabfish  a 
sinking  fund  for  future  capital  needs. 

(3)  Maintain  the  project  as  affordable 
housing,  as  defined  in  §  266.5. 

(4)  Continue  to  use  dwelHng  units  for 
their  original  purposes. 

(5)  Comply  witn  such  other 
requirements  as  may  be  established  by 
the  HFA  and  set  forth  in  the  Regulatory 
Agreement. 

(6)  Maintain  the  project  in  good 
physical  condition. 

(7)  Maintain  complete  books  and 
records  established  solely  for  the  project 
and  provide  the  HFA  with  an  audited 
financial  statement  based  on  these 
books  and  records  and  performed  in 
accordance  with  standards  for  financial 
audits  of  the  U.  S.  General  Accounting 
Office's  government  auditing  standards, 
issued  by  the  Comptroller  of  the  United 
States. 

(8)  Comply  with  the  Affirmative  Fair 
Housing  Marketing  Plan  and  all  other 
fair  housing  and  equal  opportunity 
requirements. 

19)  Operate  as  a  single  entity 
mortgagor. 

j  (10)  Make  books  and  records  available 
fdr  HUD  or  General  Accounting  Office 
(GAO)  review  with  appropriate 
notification. 

(11)  Permit  HUD  officials  or 
employees  to  inspect  the  project  upon 
request  by  the  Commissioner. 

fc)  Enforcement.  The  Regulatory 
Agreement  shall  be  enforced  by  the 
HFA. 

§266.510    HFA  responsibilities. 

(a)  Inspections.  The  HFA  must 
perform  annual  physical  inspections  of 
the  projects  and  provide  a  copy  of  the 
inspection  report  to  HUD.  If  a  project  is 
not  in  safe  and  sanitary  condition,  the 
HFA  must  provide  a  summary  to  HUD 
of  actions  required,  with  target  dates,  to 
correct  unresolved  findings. 


(b)  Annual  audits  of  projects.  The 
HFA  must  analyze  projects'  annual 
audits  and  provide  a  copy  to  HUD  along 
with  a  summary  of  unresolved  findings 
and  actions  planned,  with  target  dates, 
to  correct  unresolved  findings. 

(c)  HFA's  annual  financial  statement. 
The  HFA  must  provide  HUD  with  an 
annual  audited  financial  statement  in 
accordance  with  the  requirements  of  24 
CFR  part  44. 

§266.515    Record  retention. 

(a)  Loan  origination  and  servicing. 
Records  pertaining  to  the  mortgage  loan 
origination  and  servicing  of  the  loan 
must  be  maintained  for  as  long  as  the 
insurance  remains  in  force. 

(b)  Defaults  and  claims.  Records 
pertaining  to  a  mortgage  default  and 
claim  must  be  retained  from  the  date  of 
default  through  final  setUement  of  the 
claim  for  a  period  of  no  less  than  three 
years  after  final  settlement. 

§  266.520    Program  monitoring  and 
compliance. 

HUD  will  monitor  the  performance  of 
the  HFA  in  accordance  with  the 
provisions  covered  under  this  subpart. 

Subpart  G— Contract  Rights  and 
Obligations 

Mortgage  Insurance  Premiums 

§266.600    Mortgage  insurance  premium: 
Insurance  upon  completion. 

(a)  Initial  premium.  For  projects 
insured  upon  completion,  on  the  date  of 
the  final  closing,  the  HFA  shall  pay  to 
the  Commissioner  an  initial  premium 
equal  to  the  prescribed  percentage,  in 
the  sliding  scale  chart  that  is  showm  in 

§  266.604(b),  of  the  face  amount  of  the 
mortgage. 

(b)  Premium  payable  with  first 
payment  of  principal.  On  the  date  of  the 
first  payment  of  principal  the  HFA  shall 
pay  a  second  premium  equal  to  the 
prescribed  percentage  of  the  average 
outstanding  principal  obligation  of  the 
mtJftgage  from  the  final  dosing  date  to 
the  year  following  the  date  of  3ie  first 
principal  payment,  less  the  amount  paid 
on  the  date  of  the  final  closing. 

(c)  Subsequent  premiums.  Until  one 
of  the  conditions  is  met  imder 

§  266.606(a),  the  HFA  on  each 
anniversary  of  the  date  of  the  first 
principal  payment  shall  pay  to  the 
Commissioner  an  annual  mortgage 
insurance  premium  equal  to  the 
prescribed  percentage  of  the  average 
outstanding  principal  obUgation  of  the 
mortgage,  without  taking  into  accovmt 
delinquent  payments,  or  partial  claim 
payment  under  §  266.630.  or 
prepayments,  for  the  year  following  the 


date  on  which  the  premium  becomes 
payable. 

§266.602    Mortgage  Insurance  premium: 
Insured  a«ivanc««. 

(a)  Initial  premium.  For  projects 
involving  insured  advances,  on  the  date 
of  the  initial  dosing,  the  HFA  shall  pay 
to  the  Commissioner  an  initial  premium 
equal  to  the  prescribed  percentage,  in 
the  sliding  scale  chart  that  is  shown  in 

§  266.604(b).  of  the  face  amount  of  the 
mortgage. 

(b)  Interim  premium.  On  each 
anniversary  of  the  initial  closing,  the 
HFA  shall  pay  an  interim  mortgage 
insurance  premium  equal  to  the 
prescribed  percentege  of  the  face 
amount  of  the  mortgage.  The  HFA  shall 
continue  to  pay  the  interim  mortgage 
insurance  premiums  until  the  date  of 
the  first  principal  payment. 

(c)  Premium  payable  with  first 
payment  of  principal.  On  the  date  of  the 
first  prindpal  payment,  the  HFA  shall 
pay  a  mortgage  insurance  premium 
equal  to  the  prescribed  percentage  of  the 
average  outstanding  principal  obligation 
of  the  mortgage  for  the  year  following 
the  date  of  the  first  principal  payment. 
The  HFA  shall  adjust  this  payment  by 
deducting  an  amoimt  equal  to  the 
portion  of  the  last  premium  paid  that  is 
attributable  to  the  months  after  the  date 
of  the  first  payment  to  principal.  Any 
partial  month  is  to  be  counted  as  a 
whole  month.  The  HFA  shall  remit  the 
net  adjusted  mortgage  premium  to  the 
Commissioner  and  refund  the  amount  of 
the  adjustment  (over-payment)  to  the 
mortgagor. 

(d)  Subsequent  premiums.  Until  one 
of  the  conditions  is  met  under 

§  266.606(a).  the  HFA  on  each 
anniversary  of  the  date  of  the  first 
prindpal  payment  shall  pay  to  the 
Commissioner  an  annual  mortgage 
insurance  premium  equal  to  the 
prescribed  percentage  of  the  average 
outstanding  principal  obligation  of  the 
mortgage,  without  taking  into  account 
dehnquent  payments,  prepayments,  or  a 
partial  claim  payment  under  §  266.630. 
for  the  year  following  the  date  on  which 
the  premium  becomes  payable. 

§  266.604    Mortgage  insurance  premium: 
Other  requirements. 

(a)  Premium  calculations  on  or  after 
first  principal  payment.  The  premiums 
payable  to  the  Commissioner  on  and 
after  the  first  principal  payment  shall  be 
calculated  in  accordance  with  the 
amortization  schedule  prepared  by  the 
HFA  for  final  closing  and  the  prescribed 
percentage  as  set  forth  in  the  sliding 
scale  chart  in  paragraph  (b)  of  this 
section  without  taking  into  account 
delinquent  payments  or  prepayments. 
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(b^  Prescribed  percentages.  The 

following  sliding  scale  chart  provides 

the  prescribed  perceutage.  based  upon 

the  respective  share  of  risk,  that  is  to  be 

used  in  calculating  mortgage  insurance 

premiums  under  this  section: 


Percentage  share  of  rWc 

Prescribed  per- 
centage for  cal- 
ctiaiing  HFAs 
annual  MIP 

HUD 

HFA 

90  

75  

10 
25 
50 
60 
70 
80 
90 

.45 
.375 

50  

40  - 

30  

.25 

.2 

.15 

20  

.1 

10  

.05 

(c)  Closing  information.  The  HFA 
shall  provide  final  closing  information 
to  the  Commissioner  writhin  15  days  of 
the  final  closing  in  a  format  prescribed 
by  the  Commissioner.  In  addition,  the 
HFA  shall  submit  a  copy  of  the 
amortization  schedule.  This 
amortization  shall  be  used  to  compute 
and  collect  all  future  mortgage 
insurance  premiums  subject  to 

§  266.600(c)  or  §  266.602(d).  If  the 
mortgage  is  modified,  the  HFA  shall 
submit  to  the  Commissioner  a  copy  of 
the  revised  amortization  schedule, 
which  shall  be  used  to  compute  and 
collect  all  future  mortgage  insurance 
premiums  subject  to  §  266.600(c)  or 
§  266.602(d). 

(d)  Due  date  for  premium  payments. 
Mortgage  insurance  premiums  are  due 
on  the  first  day  of  the  month  of  the 
anniversary  of  the  first  payment  to 
principal.  Any  premium  received  by  the 
Commissioner  more  than  15  days  after 
the  due  date,  shall  be  assessed  a  late 
charge  of  4  percent  of  the  amount  of  the 
premium  payment  due.  Mortgage 
insurance  premiums  that  are  paid  to  the 
Commissioner  more  than  30  days  after 
the  due  date  shall  begin  to  accrue 
interest  at  the  rate  prescribed  by  the 
Treasury  Fiscal  Requirements  Manual. 

1 266.606    Mortgage  (nsuranee  premium: 
Duration  and  method  of  paying. 

(a)  Duration  of  payments.  Mortgage 
insurance  premium  payments  must 
continue  annually  until  one  of  the 
following  occurs: 

(1)  The  mortgage  is  paid  in  full; 

(2)  A  deed  to  HFA  is  filed  for  record; 

(3)  An  application  for  initial  claim 
pu/ment  is  received  by  the 
Commissioner;  or 

(4)  The  Contract  of  Insurance  is 
otherwise  terminated. 

(b)  Method  of  payment.  The  HFA 
shall  pay  any  mortgage  insurance 
premium  required  by  this  part  in  cash. 


§266.608    Mortgage  Insurance  premium: 
Pro  rata  refund. 

If  the  Contract  of  Insurance  is 
terminated  by  payment  in  full  or  is 
terminated  by  the  HFA  on  a  form 
prescribed  by  the  Commissioner,  after 
the  date  of  the  first  payment  to 
principal,  the  Commissioner  shall 
refund  any  mortgage  insurance 
premium  for  the  period  after  the 
effective  date  of  the  termination  of 
insurance.  The  refund  shall  be  mailed  to 
the  HFA  for  credit  to  the  mortgagor's 
account.  In  computing  the  pro  rata 
portion  of  the  annual  mortgage 
insurance  premium,  the  date  of 
termination  of  insurance  shall  be  the 
last  day  of  the  month  in  which  the 
moitgage  is  prepaid  or  the 
Commissioner  receives  a  notification  of 
termination,  whichever  is  later.  No 
refund  shall  be  made  if  the  insurance 
was  terminated  because  of  the 
submission  of  an  application  for  initial 
claim  payment  or  if  the  tarmination 
occurs  before  the  date  of  the  first 
payment  to  principal. 

Insurance  Endorsement 

f  266.61 2    Insurance  endorsement 

(a)  Initial  endorsement.  The 
Commissioner  shall  indicate  his  or  her 
insurance  of  the  mortgage  by  endorsing 
the  original  credit  instrument. 

(b)  Final  endorsement.  When  all 
advances  of  mortgage  proceeds  have 
been  made  and  all  other  applicable 
terms  and  conditions  have  been 
complied  with  to  the  satisfaction  of  the 
Commissioner,  the  Commissioner  shall 
indicate  on  the  original  credit 
instrument  the  total  of  all  advances  that 
have  been  approved  for  insurance  and 
again  endorse  such  instrument. 

(c)  Effect  of  endorsement.  From  the 
date  of  initial  endorsement,  the 
Commissioner  and  the  HFA  shall  be 
bound  by  the  provisions  of  this  subpart 
to  the  same  extent  as  if  they  had 
executed  a  contract  including  the 
provisions  of  this  subpart  and  th¥ 
applicable  sections  of  the  Act. 

Assignments 

§  266.61 6    Transfer  of  partial  interest  under 
participation  agreement 

The  HFA  may  not  assign  the 
mortgage.  However,  a  partial  interest  in 
an  insiired  mortgage  or  pool  of  insured 
mortgages  may  be  transferred  under  a 
participation  agreement  or  arrangement 
(such  as  a  declaration  of  trust  or  the 
issuance  of  pass-through  certificates), 
without  obtaining  the  approval  of  the 
Commissioner,  if  the  following 
conditions  are  met: 


(a)  Legal  title  to  the  insured  mortgage 
or  mortgages  shall  be  held  by  the  HFA; 
and 

(b)  The  participation  agreement, 
declaration  of  trust  or  other  instrument 
under  which  the  partial  interest  is 
transferred  shall  provide  that: 

(1)  The  HFA  shall  remain  mortgagee 
of  record  under  the  contract  of  mortgage 
insurance; 

(2)  The  Commissioner  shall  have  no 
obligation  to  recognize  or  deal  with 
anyone  other  than  the  HFA  with  respect 
to  the  rights,  benefits,  and  obligations  of 
the  mortgagee  under  the  contract  of 
insurance;  and 

(3)  The  mortgagor  shall  have  no 
obligation  to  recognize  or  do  business 
with  any  one  other  than  the  HFA  or,  if 
applicable,  its  servicing  agent  with 
respect  to  rights,  benefits,  and 
obligations  of  the  mortgagor  or  the 
mortgagee  under  the  mortgage. 

Termination 

$266,620    Termination  of  Contract  of 
Insurance. 

The  Contract  of  Insurance  shall 
terminate  if  any  of  the  following  occurs: 

(a)  The  mortgage  is  paid  in  full; 

(b)  The  HFA  acquires  the  mortgaged 
property  and  notifies  the  Commissioner 
that  it  will  not  file  an  insurance  claim; 

(c)  A  party  other  than  HFA  acquires 
the  property  at  a  foreclosure  sale; 

(d)  The  HFA  notifies  the 
Commissioner  of  Termination  of 
Insurance  (voluntary  termination); 

(e)  "Hie  HFA  or  its  successors  commit 
fraud  or  make  a  material 
misrepresentation  to  the  Commissioner 
with  respect  information  culminating  in 
the  Contract  of  Insurance  on  the 
mortgage  or  while  the  Contract  of 
Insurance  is  in  existence; 

(f)  The  receipt  by  the  Commissioner  of 
an  Application  for  Final  Claims 
Settlement; 

(g)  If  the  HFA  acquires  the  mortgaged 
property  and  fails  to  make  an  initial 
claim. 

§  266.622    Notice  and  date  of  termination 
by  the  Commissioner. 

The  Commissioner  shall  notify  the 
HFA  that  the  Contract  of  Insurance  has 
been  terminated  and  shall  establish  the 
effective  date  of  termination.  The 
termination  shall  be  the  last  day  of  the 
month  in  which  one  of  the  events 
specified  in  §  266.620  occurs. 

Claim  Procedures  ^ 

§266.626    Notice  of  default  and  filing  an 
insurance  claim. 

(a)  Definition  of  default.  (1)  A 
monetary  default  exists  when  the 
mortgagor  fails  to  make  any  payment 
due  under  the  mortgage. 
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(2)  A  covenant  default  exists  when  the 
mortgagor  fails  to  perform  any  other 
covenant  under  the  provision  of  the 
mortgage  or  the  regulatory  agreement, 
which  is  incorporated  in  the  mortgage. 
An  HFA  becomes  eligible  for  insurance 
benefits  on  the  basis  of  a  covenant 
default  oniy  after  the  HFA  has 
accelerated  the  debt  and  the  owner  has 
failed  to  pay  the  full  amount  due.  thus 
converting  a  covenant  default  into  a 
monetary  default. 

.  (b)  Date  of  default.  For  purposes  of 
this  subpart,  the  date  of  default  is: 

(1)  The  date  of  the  first  uncorrected 
failure  to  perform  a  mortgage  covenant 
or  obligation;  or 

(2)  The  date  of  the  first  failure  to  make 
a  monthly  payment  that  is  not  covered 
by  subsequent  payments,  when  such 
subsequent  payments  are  applied  to  the 
overdue  monthly  payments  in  the  order 
in  which  they  were  due. 

(c)  Notice  of  default.  If  a  default  (as 
defined  in  paragraph  (a)  of  this  section) 
continues  for  a  period  of  30  days,  the 
HFA  must  notify  the  Commissioner 
within  10  days  thereafter,  imless  the 
default  is  cured  within  the  3G-day 
period.  Unless  waived  by  the 
Commissioner,  the  HFA  must  submit 
this  notice  monthly,  on  a  form 
prescribed  by  the  Commissioner,  imtil 
the  default  has  been  cured  or  the  HFA 
has  filed  an  application  for  an  initial 
claim  payment.  In  cases  of  mortgage 
acceleration,  the  mortgagee  must  first 
give  notice  of  the  default. 

(d)  Timing  of  claim  filing.  Unless  a 
written  extension  is  granted  by  HUD. 
the  HFA  must  file  an  application  for 
initial  claim  payment  within  75  days 
from  the  date  of  default  and  may  do  so 
as  early  as  the  first  day  of  the  month 
following  the  month  for  which  a 
payment  was  missed.  Upon  request  of 
the  HFA.  HUD  may  extend,  up  to  180 
days,  the  deadline  for  filing  a  claim.  In 
those  cases  where  the  HFA  certifies  that 
the  project  owmer  is  in  the  process  of 
transacting  a  bond  refunder,  refinancing 
the  mortgage,  or  changing  the 
ownership  for  the  purpose  of  curing  the 
default  and  bringing  the  mortgage 
current,  HUD  may  extend  the  deadline 
fiar  filing  a  claim  beyond  180  days. 

§266.628    Initial  claim  payments. 

(a)  Determination  of  initial  claim 
amount,  (l)  The  initial  claim  amount  is 
based  on  the  unpaid  principal  balance 
of  the  mortgage  note  as  of  the  date  of 
default,  plus  interest  at  the  mortgage 
note  rate  fi-om  date  of  default  to  date  of 
initial  claim  payment.  The  mortgage 
note  interest  component  of  the  initial 
claim  amount  is  subject  to  curtailment 
as  provided  in  paragraph  (b)  of  this 
section. 


(2)  HUD  shall  make  an  initial  claim 
payment  to  the  HFA  that  is  equal  to  the 
initial  claim  amount,  less  any 
delinquent  mortgage  insurance 
premiums,  late  charges  and  interest, 
assessed  under  §  266.6G4(d). 

(3)  The  HFA  must  use  the  proceeds  of 
the  initial  claim  payment  to  retire  any 
bonds  or  any  other  financing 
mechanisms  seciuing  the  mortgage 
vnthin  30  days  of  the  initial  claim 
payment.  Any  excess  funds  resulting 
from  such  retirement  or  repayment  shall 
be  returned  to  HUD  within  30  days  of 
the  retirement. 

(b)  Curtailment  of  interest  for  late 
filings.  In  determining  the  mortgage  note 
interest  component  of  the  initial  claim 
amouint,  if  the  HFA  fails  to  meet  any  of 
the  requirements  of  this  section  within 
the  specified  time  (including  any 
granted  extension  of  time),  HUD  shall 
curtail  the  accrual  of  mortgage  note 
interest  by  the  number  of  days  by  which 
the  required  action  was  late. 

(c)  Method  of  payment.  HUD  shall  pay 
the  claim  in  cash. 

§  266.630    Partial  payment  of  claims. 

(a)  General.  When  the  Commissioner 
receives  a  claim  for  a  partial  payment 
under  §  266.626(d),  the  Commissioner 
may  make  a  partial  payment  of  claim  in 
accordance  with  the  requirements  of 
this  section.  If  the  HFA  has  not 
previously  received  a  partial  claim 
payment,  the  HFA  may  file  a  claim  for 
a  partial  claim  payment  imder 

§  266.630.  Otherwise,  the  HFA  must  file 
for  an  initial  claim  payment  under 
§266.628. 

(b)  HFA  submission.  In  addition  to 
any  other  requirements  set  forth  in 
administration  instructions,  the  HFA 
must  provide  the  following  information 
with  its  appUcation  for  a  partial  claim 
payment: 

(1)  The  amount  by  which  the  HFA 
will  reduce  the  principal  .on  the  insured 
mortgage  and  the  amount  of  delinquent 
interest  on  the  insured  mortgage  that  the 
HFA  will  defer  based  on  the  anticipated 
closing  date;  and 

(2)  A  certification  that:  (i)  The  amount 
of  the  principal  reduction  of  the  insured 
first  mortgage  does  not  exceed  50 
percent  of  the  unpaid  principal  balance; 

(ii)  The  relief  resulting  from  the 
partial  claim  payment  when  considered 
with  other  resources  available  to  the 
project  are  sufficient  to  restore  the 
financial  viabiUty  of  the  project; 

(iii)  The  prefect  is  or  can  (at 
reasonable  cost)  be  made  structurally 
soimd; 

(iv)  The  management  of  the  project  is 
satisfactory; 


(v)  The  default  under  the  insured 
mortgage  was  beyond  the  control  of  the 
mortgagor. 

(c)  dfaim  processing — (1)  Acceptable 
application.  If  the  HFA's  appUcation  is 
acceptable,  the  Commissioner  shall 
notify  the  HFA  to  process  the  partial 
payment,  which  will  include  the 
modification  of  the  existing  mortgage 
and  the  execution  by  the  mortgagor  of 
a  second  mortgage  payable  to  the  HFA. 
When  the  second  mortgage  is  closed,  the 
HFA  shall  notify  the  Commissioner,  in 

a  form  and  manner  prescribed  in 
administrative  instructions.  Upon 
receipt  of  notice  from  the  HFA,  the 
Commissioner  shall  make  the  partial 
claim  payment.     ' 

(2)  Unacceptable  application.  If  the 
application  is  unacceptable,  the 
Commissioner  shall  either  advise  the 
HFA  of  the  information  needed  to  make 
the  apphcation  acceptable  or  return  the 
apphcation  for  further  action.  The  HFA 
is  granted  an  extension  of  30  days  from 
the  date  of  any  notification  for  further 
action. 

(d)  Requirements.  (1)  One  partial 
claim  payment.  Only  one  partial  claim 
payment  may  be  made  under  a  contract 
of  insurance. 

(2)  Partial  claim  payment  amount. 
The  amount  of  the  partial  claim 
payment  is  equal  to  the  amount  of  relief 
provided  by  the  HFA  in  the  form  of  a 
reduction  in  principal  and  a  reduction 
of  delinquent  interest  due  on  the 
insured  mortgage  times  the  lesser  of 
HUD's  percentage  of  the  risk  of  loss  or 
50  percent. 

(3)  HFA  second  mortgage.  Repayment 
of  the  relief  provided  by  the  HFA  must 
be  secured  by  a  second  mortgage  to  the 
HFA.  This  second  mortgage  may 
provide  for  postponed  amortization  and 
may  not  be  assigned  by  the  HFA.  This 
second  mortgage  is  not  insured  under 
this  part  and  may  not  be  insured  under 
any  other  HUD-related  insurance 
proCTam. 

(4)  Partial  claim  repayment  by  HFA. 
The  HFA  must  remit  to  HUD  a 
percentage  of  all  amounts  collected  on 
the  HFA's  second  mortgage  within  15 
days  of  receipt  by  the  HFA.  The 
applicable  percentage  is  equal  to  the 
percentage  used  in  paragraph  (d)(2)  of 
this  section  to  determine  the  partial 
claim  payment  amount.  Payments  made 
after  the  15th  day  must  include  a  5 
percent  late  charge  plus  accrued  interest 
at  the  debenture  rate. 

(5)  Certified  statements  of  amounts 
collected.  As  long  as  the  second 
mortgage  remains  of  record,  the  HFA 
must  submit  to  the  Commissioner  an 
annual  certified  statement  of  the 
amounts  collected  by  the  HFA.  The 
HFA  must  submit  a  final  certified 
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statement  within  30  days  after  tlie 
second  mortgage  is  paid  in  full, 
foreclosed,  or  otherwise  terminated. 

$266,632    Withdrawal  of  claim. 

In  case  of  a  default  and  subsequent 
filing  of  claim,  the  HFA  shall  determine 
the  form  of  workout  or  modification  and 
will  inform  HUD  of  the  type  of  mortgage 
relief  determined  to  be  appropriate.  If 
the  default  is  cured  after  the  claim  is 
made  but  before  the  initial  claim 
payment  is  paid  by  HUD.  the  HFA  may, 
in  writing,  withdraw  the  claim,  and 
insurance  will  continue  as  if  the  default 
had  not  occurred. 

§  266.634    Reinstatement  of  ttie  contract  of 
insurance. 

(a)  Conditions  for  reinstatement.  After 
the  initial  claim  payment,  HUD  may 
reinstate  the  contract  of  insurance  on 
the  following  conditions: 

(1)  The  HFA  has  not  acquired  the 
project; 

(2)  The  mortgagor  has  cured  the 
default;  and 

(3)  The  HFA  requests  that  HUD 
reinstate  the  contract  of  insurance. 

(b)  Notification  of  reinstatement.  If 
reinstatement  is  acceptable  to  HUD, 
HUD  shall  notify  the  HFA  of  the  date 
the  contract  of  insurance  will  be 
reinstated  and  shall  advise  the  HFA  of 
the  payment  needed  to  reinstate  the 
contract  of  insurance. 

(c)  Payment.  Within  30  days  of  the 
date  of  the  notice  under  paragraph  (b)  of 
this  section,  the  HFA  shall  pay  HUD  an 
amount  equal  to  the  initial  claim 
amount,  as  determined  under 

§  266.628(a)(1),  plus  an  amount  equal  to 
the  accrued  and  unpaid  interest  on  the 
HFA  Debenture  through  the 
reinstatement  date,  plus  an  amount 
equal  to  the  mortgage  insurance 
premium  for  the  period  from  the  date  of 
reinstatement  of  the  contract  of 
insurance  to  the  next  anniversary  date 
for  payment  of  the  mortgage  insurance 
premium. 

(d)  Cancellation  of  debenture.  Upon 
receipt  from  the  HFA  of  the  amount 
specified  in  paragraph  (c)  of  this 
section.  HUD  shall  return  the  HFA 
debenture  for  cancellation. 

(e)  Continuation  of  contract  of 
insurance.  Upon  reinstatement,  the 
contract  of  insurance  shall  continue  as 
if  the  default  had  not  occurred. 

§  266.636    Insuring  new  loans  for  defaulted 
protects. 

The  HFA  may  not  make  another  loan 
that  is  insured  under  this  part  to  the 
same  owner  in  the  same  project  if  HUD 
has  paid  a  claim  under  this  part. 


$266,638    Issuance  of  HFA  Debenture. 

(a)  Condition  to  initial  claim  payment. 
As  a  condition  to  receiving  an  initial 
claim  payment,  the  HFA  must  issue  an 
instniment  in  the  form  of  a  debenture  to 
HUD  within  30  days  of  the  initial  claim 
payment.  The  HFA  Debenture  shall 
meet  the  following  requirements  and 
shall  be  in  a  form  that  has  been 
approved  by  HUD  as  part  of  the 
application  approval  process. 

(b)  Tenn  of  HFA  Debenture.  The  HFA 
Debenture  shall  be  dated  the  same  date 
that  the  initial  claim  payment  is  issued. 
The  HFA  Debenture  shall  have  a  term  of 
five  years  in  order  to  afford  the 
mortgagor  ample  time  to  ciue  the 
default  or  the  HFA  time  to  foreclose 
and/or  resell  the  project.  HUD  may 
provide  a  written  extension  of  the  five 
year  term  if  the  HFA  certifies  and 
provides  documentation  that  the  project 
owner  has  filed  bankruptcy  and  the 
HFA  is  taking  action  to  have  the  project 
discharged  from  the  bankruptcy.  The 
HFA  Debenture  shall,  during  this 
extended  period,  continue  to  bear 
interest  as  described  below  at  HUD's 
published  debenture  rate  at  the  earlier 
of  initial  endorsement  or  final 
endorsement.  Interest  shall  be  due  and 
payable  annually  on  the  anniversary 
date  of  the  initial  claim  payment. 
Interest  is  due  on  the  full  face  amount 
of  the  HFA  Debenture  through  the  term 
of  the  HFA  Debenture  or  through  the 
date  an  application  for  final  claim 
payment  is  received  by  the 
Commissioner. 

(c)  HFA  Debenture  amount.  (1)  The 
HFA  Debenture  shall  be  for  the  full 
initial  claim  amount  as  determined 
under  §  266.628(a)(1)  (minus  any  excess 
funds  returned  to  HUD  under 

§  266.628(a)(3)). 

(2)  The  full  amount  of  the  HFA 
Debenture  shall  be  payable  to  HUD 
upon  maturity,  unless  the  HFA 
Debenture  is  canceled  because  of: 

(i)  A  reinstatement  of  the  contract  of 
insurance  under  §  266.634;  or 

(ii)  Final  claim  settlement  under 
§  266.654. 

(d)  HFA  Debenture  interest  rate.  The 
HFA  Debenture  shall  bear  interest  at 
HUD's  published  debenture  rate  at  the 
earlier  of  initial  endorsement  or  final 
endorsement.  Interest  shall  be  due  and 
payable  annually  on  the  anniversary 
date  of  the  initial  claim  payment  and  on 
the  date  of  redemption  when  redeemed 
or  canceled  before  an  anniversary  date. 
Interest  shall  be  computed  on  the  full 
face  amount  of  the  HFA  Debenture 
through  the  term  of  the  HFA  Debenture. 

(e)  Form  of  HFA  Debenture.  The  HFA 
Debenture  should  follow  the  standard 
form  of  a  State/Municipal  Debenture 
issued  under  the  Uniform  Commercial 


Code,  where  applicable,  and  shall  be 
supported  by  the  full  faith  and  credit  of 
the  HFA.  For  HFAs  that  operate  as 
departments  or  divisions  of  States  or 
units  of  local  government  and  where 
such  HFAs  cannot  pledge  the  full  faith 
and  credit  of  the  HFA.  such  HFAs  may 
collateralize  their  obligation  through  a 
letter  of  credit,  reinsurance,  or  other 
forms  of  credit  acceptable  to  the 
Commissioner. 

(f)  Debenture  registration.  Unless 
otherwise  required  by  law,  including 
State  or  local  laws,  or  other  governing 
bodies,  HUD  will  not  require  the  HFA 
Debenture  to  be  "Registered"  (with  the 
Securities  and  Exchange  Commission) 
as  it  is  a  direct,  or  private,  placement, 
and  not  a  public  offering,  that  is 
supported  by  the  full  faith  and  credit  of 
the  HFA. 

§  266.640    Foreclosure  and  acquisition. 

The  HFA  is  not  required  to  foreclose 
the  insured  mortgage.  It  may  accept  a 
deed-in-lieu  of  foreclosure. 

$266,642    Appraisals. 

Where  actions  taken  or  caused  to  be 
taken  by  the  HFA  have  the  effect  of  the 
recovery  of  less  than  the  face  amount  of 
the  HFA  Debenture  held  by  HUD,  an 
appraisal  should  be  made  to  determine 
the  value  of  the  project.  The  appraisal 
should  assume  a  willing  buyer  and  a 
willing  seller.  The  appraisal  must  be 
done  within  the  45  day  period 
immediately  preceding  the  date  when 
the  HFA  files  an  application  for  final 
claim  settlement.  If  at  the  time  of  final 
claim  settlement  the  HFA  has  not  sold 
the  project,  an  appraisal  should  be  made 
to  determine  the  value  of  the  project  at 
its  highest  and  best  use. 

§  266.644    Application  for  final  claim 
settlement 

The  HFA  shall  file  an  application  for 
final  settlement  in  accordance  with  the 
Commissioner's  administrative 
procedures  not  later  than  30  days  after 
any  of  the  following: 

(a)  Sale  of  the  property  after 
foreclosure  or  after  acquisition  by  deed- 
in-lieu  of  foreclosine;  or 

(b)  Expiration  of  the  term  of  the  HFA 
debenture. 

S  266.646    Determining  the  amount  of  loss. 

The  amount  of  the  total  loss  to  be 
shared  by  HUD  and  the  HFA  is  equal  to: 

(a)  The  amoimt  of  the  initial  claim 
payment; 

(b)  Plus  all  items  set  forth  in 
§  266.648;  and 

(c)  Less  all  items  set  forth  in 
§  266.650. 
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§266.648    Itwns  Included  in  total  loss. 

In  computing  the  total  loss,  the 
following  items  are  added  to  the  amount 
described  in  §  266.646(a): 

(a)  The  amount  of  all  payments  that 
the  HFA  made  £rom  its  own  funds  and 
not  from  project  income  for: 

(1]  Taxes,  special  assessments,  and 
water  bills  that  are  liens  before  the 
Mortgage;  and 

(2)  Fire  and  hazard  insurance  on  the 
property. 

(b)  A  reasonable  amount  of 
acquisition  costs  actually  paid  by  the 
HFA.  These  costs  may  not  include  loss 
.or  damage  resulting  from  the  invalidity 
or  unenforceability  of  the  Mortgage  lien 
or  the  unmarketabiUty  of  the 
Mortgagor's  title. 

(c)  Reasonable  payments  that  the  HFA 
made  from  its  own  funds  and  not  ftt)m 
project  income  for: 

(1)  Preservation,  operation  and 
maintenance  of  the  property; 

(2)  Repairs  necessary  to  meet  the 
requirements  of  local  laws;  and 

(3)  Expenses  in  connection  with  the 
sale  ofproperty. 

(d)  Tne  amount  of  HFA  Debenture 
interest  paid  by  the  HFA  to  HUD. 

§  266.650    Items  deducted  from  total  loss. 
In  computing  insurance  benefits,  the 
following  items  are  deducted  from  the 
amounts  described  in  §  266.646(a)  and 
(b): 

(a)  All  amounts  received  by  the  HFA 
on  account  of  the  mortgage  after  the  date 
of  default: 

(b)  All  cash,  and/or  funds  related  to 
the  mortgaged  property,  including 
deposits  and  escrows  made  for  the 
account  of  the  mortgagor  that  the  HFA 
holds  (or  to  which  it  is  entitled); 

(c)  The  amoimt  of  any  undrawn 
balance  imder  a  letter  of  credit  that  the 
HFA  accepted  in  lieu  of  a  cash  deposit 
for  an  escrow  agreement; 

(d)  Any  net  income  from  the 
mortgaged  property/ project  that  the 
HFA  received  after  the  date  of  default. 

(e)  The  proceeds  from  the  sale  of  the 
project  or  the  appraised  value  of  the 
project  as  provided  in  §  266.642  as 
follows: 


(1)  If  the  HFA  disposes  of  the  project 
through  a  negotiated  sale,  the  amount 
deducted  shall  be  the  higher  of  the  sales 
price  or  the  appraised  value. 

(2)  If  the  HFA  disposes  of  the  project 
through  a  competitive  bid  procedure 
approved  by  the  Commissioner,  the 
amount  deducted  shall  be  the  sales 
price,  even  if  it  is  lower  than  the 
appraised  value. 

(3)  If  the  HFA  has  not  disposed  of  the 
project  within  5  years  from  the  date  of 
issuance  of  the  HFA  Debentures  (unless 
an  extension  has  been  granted  pursuant 
to  §  266.638),  the  amount  deducted  shall 
be  the  appraised  value. 

(f)  Any  and  all  claims  that  the  HFA 
has  acquired  in  connection  with  the 
acquisition  and  sale  of  the  property. 
Claims  include  but  are  not  limited  to 
returned  premiums  from  canceled 
insin-ance  policies,  interest  on 
investments  of  reserve  for  replacement 
funds,  tax  refunds,  refunds  of  deposits 
left  with  utiUty  companies,  and 
amounts  received  as  proceeds  of  a 
receivership. 

(g)  The  amount  of  daily  HFA 
Debentine  interest  accrued  but  not  paid 
from  the  anniversary  date  of  the  last 
HFA  Debenture  interest  payment  to  the 
date  of  final  settlement. 

$  266.652    Determirving  share  of  loss. 

The  total  loss  computed  in  §  266.646 
shall  be  shared  by  HUD  and  the  HFA  in 
accordance  with  their  respective 
percentage  of  risk  as  specified  in  the 
note  and  the  addendum  to  the  Risk- 
Sharing  Agreement  between  HUD  and 
the  HFA. 

§266.654    Rnal  claim  setdemerrt  and  HFA 
Debenture  redemption. 

(a)  Final  claim  payment.  If  the  initial 
claim  amount,  as  determined  under 
§  266.628(a)(1),  is  less  than  HUD's  share 
of  the  loss,  HUD  shall  make  a  final 
claim  payment  to  the  HFA  that  is  equal 
to  the  difference  between  HUD's  share 
of  thejpss  and  the  initial  claim  amount 
and  shall  return  the  HFA  Debenture  to 
the  HFA  for  cancellation. 


(b)  HFA  reimbursement  payment.  If 
the  initial  claim  amoimt,  as  determined 
under  §  266.628(a)(1),  is  more  than 
HUD's  share  of  the  loss,  the  HFA  shall, 
within  30  days  of  notification  by  HUD 
of  the  amount  due,  remit  to  HUD  an 
amount  that  is  equal  to  the  difference 
between  the  initial  claim  amoimt  and 
HUD's  share  of  the  loss.  The  funds  must 
be  remitted  in  a  manner  prescribed  in 
the  Commissioner's  administrative 
procedures.  The  HFA  Debenture  will  be 
considered  redeemed  upon  receipt  of 
the  cash  payment.  A  5  percent  penalty 
will  be  charged  and  interest  at  the 
debenture  rate  will  begin  to  accrue  if  the 
cash  payment  is  not*received  within  the 
prescribed  period.      ' 

(c)  Losses.  Losses  sustained  as  a 
consequence  of  the  (sole)  negfigence  of 
an  HFA  (e.g.,  failure  to  acquire  adequate 
hazard  insurance  where  such  insurance 
is  available)  shall  be  the  sole  obligation 
of  the  HFA,  notwithstanding  the  risk 
apportionment  otherwise  agreed  to  by 
HUD  and  the  HFA. 

(d)  Supplemental  claim.  Any 
supplemental  claim  must  be  filed 
within  one  year  from  date  of  final  claim 
settlement. 

§  266.656    ftoeovery  of  costs  after  final 
claim  settlement 

If,  after  final  claim  settlement,  the 
HFA  recovers  additional  sums  as  the 
result  of  the  sale  of  the  project  or 
otherwise,  the  total  amount  of  such 
recovery  shall  be  shared  by  HUD  and 
the  HFA  in  accordance  with  the 
prescribed  percentage  of  shared  risk. 

§266.658    Program  n>onitoring  and 
compliance. 

HUD  will  monitor  the  performance  of 
the  HFA  for  con>pliance  with  the 
provisions  of  this  subpart. 

Dated:  November  24, 1993. 
Nicolas  P.  Retsinas, 

Assistant  Secretary  for  Housing — Federal 

Housing  Commissioner. 

(FR  Doc.  93-29503  Filed  12-2-93;  8:45  am] 

BOJJNQ  COOe  4210-27-P 


64054 


Federal  Register  /  Vol.  58,  No.  231  /  Friday,  December  3.  1993  /  Notices 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner 

[Docket  No.  N-93-3675;  FR-3529-N-011 

Invitation  for  Applications  for  Approval 
to  Participate  In  Housing  Finance 
Agency  Risk-Sharing  Program  for 
insured  Multifamlly  Housing 

AGENCY:  Office  of  the  Assistant 

Secretary  for  Housing-Federal  Housing 

Commissioner,  HUD. 

ACTION:  Notice  of  invitation  for 

applications. 

SUMMARY:  This  Notice  invites  qualified 
Housing  Finance  Agencies  (HFAs)  to 
participate  in  the  pilot  program 
authorized  under  section  542(c)  of  the 
Housing  and  Community  Development 
Act  of  1992.  Section  542(c)  authorizes 
the  Secretary  to  enter  into  HUD 
mortgage  insurance  commitments 
processed  by  State  and  local  HFAs  for 
up  to  a  total  of  30.000  multifamily  units 
for  Fiscal  Years  1993, 1994,  and  1995. 
(An  interim  rule  implementing  section 
542(c)  is  being  published  elsewrhere  in 
today's  Federal  Register.) 
EFFECTIVE  DATE:  Applications  deadline 
is  February  1, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jessica  A.  Franklin,  Director,  Policies 
and  Procedures  Division,  Office  of 
Insured  Multifamily  Housing 
Development,  room  6142,  U.S. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  St.  SW., 
Washington,  DC  20410.  Telephone: 
(202)  708-2556;  TDD:  (202)  708-4594. 
(These  are  not  toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION: 

Introduction 

In  today's  Federal  Register,  the 

Department  is  publishing  an  interim 
rule  (24  CFR  part  266)  implementing 
section  542(c)  of  the  Housing  and 
Community  Development  Act  of  1992 
authorizing  a  multifamily  mortgage 
insurance  risk-sharing  pilot  program. 
The  purpose  of  the  program  is  to 
demonstrate  the  effectiveness  of 
providing  new  forms  of  Federal  credit 
enhancement  for  the  development  of 
affordable  multifamily  housing  by  State 
and  local  HFAs. 

This  Notice  invites  qualified  State  and 
local  HFAs  to  submit  applications  for 
approval  to  participate.  "There  are  30,000 
multifamily  units  available  to  be 
insured  through  this  pilot  program 
through  fiscal  year  1995, 


Program  Summary 

Qualified  HFAs,  approved  to 
participate  in  the  program,  will 
originate,  underwrite,  and  close  loans 
for  HUD  multifamily  mortgage 
insurance  for  projects  requiring  new 
construction  and  substantial 
rehabilitation  as  well  as  certain 
acquisitions  and  refinancings.  Upon 
presentation  of  appropriate 
certifications,  HUD  will  endorse  such 
loans  for  full  mortgage  insurance.  HFAs 
will  be  responsible  for  the  full  range  of 
loan  management,  servicing,  and 
property  disposition  activities. 

Tnrough  a  Risk  Sharing  Agreement, 
HFAs  may  contract  to  assume  from  10 
to  90  percent  of  the  risk  on  each  loan 
they  underwrite.  In  turn,  HUD  will 
commit  to  pay  100  percent  of  the 
outstanding  principal  mortgage  balance 
upon  default  of  the  loans  and  filing  of 
a  claim.  The  loss,  if  any,  will  be 
determined  at  a  later  date,  and  HUD  and 
the  HFA  will  share  such"  loss  in 
accordance  with  the  amount  of  risk 
assumed  by  each  under  the  Risk  Sharing 
Agreement.  HFAs  assuming  less  than  50 
percent  of  the  risk  on  loans  must  have 
their  imderwriting  standards  and  loan 
terms  and  conditions  approved  by  HUD. 
HFAs  assuming  50  percent  or  more  of 
the  risk  may  use  their  own  imderwriting 
standards  and  loan  terms  and 
conditions  without  further  approval 
from  HUD. 

This  docimient  contains  information 
on:  (1)  The  number  of  imits  to  be 
allocated  under  the  program;  (2) 
application  requirements;  (3)  the 
appUcation  process;  (4)  the  deadline 
and  place  for  application  submission; 
(5)  acceptability  standards;  (6)  the  Risk 
Sharing  Agreement;  and  (7)  the 
allocation  process.  '  < 

Application  Requirements  and  Process 

The  interim  rule  sets  forth  standards 
for  quaUfied  HFAs  at  24  CFR  266.100. 
A  qualified  HFA  may  submit  an 
application  to  participate  in  the  pilot 
program  under  §  266.105  of  the  rule. 
HUD  will  review  the  application  to 
determine  if  the  appUcant  meets  all 
requirements  of  the  rule  and 
demonstrates  the  ability  to  underwrite, 
originate,  process,  close,  service, 
manage,  and  dispose  of  multifamily 
loans  in  a  prudent  manner. 

While  an  HFA  may  contract  with 
outside  sources  for  technical  services, 
e.g.,  architectural/engineering,  cost, 
mortgage  credit  and  appraisal  services, 
and  loan  servicing,  the  application  must 
demonstrate  that  the  HFA  has  the 
internal  staff  capacity  to  review  and 
evaluate  the  work  product  of  the 
contractors,  to  make  the  underwriting 


conclusions,  and  to  adequately  oversee 
the  HFA's  loan  portfolio.  HUD  further 
expects  that  such  expertise  will  have 
been  in  place  for  a  period  of  time 
sufficient  for  the  HFA  to  have  an 
estabhshed  track  record  in  its  ability  to 
perform  multifamily  loan  processing, 
loan  management  (including  workouts), 
and  property  disposition. 

Section  266.105(b)(10)(iii)  of  the  rule 
requires  that  HFAs  that  do  not  have  a 
top-tier  rating  or  have  not  received  an 
overall  rating  of  "A"  on  their  general 
obligation  bonds  must  submit  additional 
materials  as  evidence  of  their  oveAll 
capability.  Such  HFAs  must  complete     " 
the  Housing  Finance  Agency 
Questionnaire  (Attachment  "A")  and 
submit  it  with  their  application.  In 
reviewing  the  responses  to  the 
Questionnaire.  HUD  will  assess  the 
strength  of  the  HFA  based  on  the 
Acceptability  Standards  listed  below. 

All  applications  must  include  the 
name,  title,  and  telephone  number  of 
the  person  most  familiar  with  the 
material  contained  therein  for 
contacting  for  clarification  and  further 
information.  If  HUD  requires  additional 
data  from  an  HFA,  the  HFA  will  have 
five  business  days  from  the  date 
notification  is  received  by  the  HFA  to 
submit  such  data  to  the  appropriate 
HUD  official.  (If  notification  is  by  mail, 
an  HFA  will  be  presumed  to  receive 
notification  five  business  days  from  the 
date  of  such  notification.)  HUD  will 
notify  applicants  of  approval  or 
disapproval  within  60  days  of  the 
deadline  for  receipt  of  applications. 

Prior  to  approval,  certam  HFAs  must 
establish  a  specifically  identified 
dedicated  account  (see  Attachment  "B") 
consisting  entirely  of  liquid  assets  (i.e., 
cash  or  cash  equivalents  or  readily 
marketable  securities)  in  a  financial 
institution  acceptable  to  HUD.  Such  an 
institution  has  assets  of  not  less  than 
$100,000,000;  is  organized  under  the 
laws  of  the  United  States  or  a  State 
thereof;  and  is  regulated  and  examined 
by  the  Comptroller  of  the  Currency, 
Federal  Deposit  Insurance  Corporation 
or  the  Federal  Reserve  Board,  has  a 
long-term  bank  deposit  rating  of  "A-1" 
or  better  by  Moody's  Investors  Service 
or  "A+"  rating  by  Standard  and  Poor's. 
Reserve  requirements  are  set  forth  in 
§  266.110  of  the  regulations. 

When  the  HFA  is  determined  by  HUD 
to  be  qualified  to  participate  in  the 
program,  the  Department  will  forward 
the  Risk  Sharing  Agreement  to  the  HFA 
for  signatiure.  The  HFA  must  return  the 
executed  document,  along  with 
evidence  that  the  dedicated  reserve 
account  has  been  established  (where 
appropriate).  After  receipt  of  the 
documents,  HUD  will  return  a  copy  of 


the  Risk  Sharing  Agreement  executed  on 
behalf  of  the  Department  and  notify  the 
HFA  that  it  may  begin  using  its  unit 
allocation. 

Acceptability  Standards 

HUD  will  review  the  applications  of 
HFAs  that  do  not  have  a  top-tier  rating 
or  have  not  received  an  overall  rating  of 
"A"  on  their  general  obUgation  bonds  in 
accordance  with  the  following 
standards: 

1.  Demonstrated  capabiUty  to  carry 
out  program  responsibilities,  including 
continuity  of  management,  staff 
qualifications  and  experience  and  the 
HFA's  established  track  record  of 
performing  multifamily  loan  processing, 
servicing,  loan  management  (including 
capabihty  to  enforce  regulatory 
agreements  and  to  perform  workouts), 
and  property  disposition  for  the  types  of 
loans  eligible  under  the  program. 

2.  Adequacy  of  the  HFA's 
administrative  capabilities,  including 
quality  controls  to  ensure  sound 
underwriting  and  loan  management. 

3.  Soundness  of  the  HFA's 
multifamily  portfolio,  including  default 
experience. 

4.  Strength  of  the  relationship 
betwe«i  the  HFA  and  the  State  or  local 

government. 

5.  The  HFA's  fiscal  soundness, 
including  amounts  and  sources  of 
revenues  for  housing  activities  and  its 
investment  policies  for  fund  balances  (if 
any),  how  it  proposes  to  meet  any 
monetary  obligations  required  under  the 
program,  and  the  adequacy  of  funding  to  < 
commit  to  the  level  requested  in  the 
application. 

Risk  Sharing  Agreement 

UpKm  notification  of  approval,  each 
HFA  will  enter  into  a  Risk  Sharing 
Agreement  similar  to  that  shown  in 
Attachment  "C"  which  will  allocate  the 
number  of  units  and  the  insuring 
authority  and  credit  subsidy  available  to 
the  HFA  in  accordance  with  the  unit 
allocation  formula.  The  Agreement  will 
also  set  forth  other  obligations  of  the 
HFA.  No  HFA  vfill  be  authorized  to 
process  loans  for  mortgage  insurance 
until  it  has  received  HUD-approved 
mortgagee  status,  been  approved  under 
the  Risk  Sharing  pilot  program,  and  has 
executed  a  Risk  Sharing  Agreement  and, 
where  required,  provide  evidence  to  the 
Department  that  it  has  estabhshed  a 
dedicated  reserve  account.  (An  HFA 
must  apply  to  be  a  HUD-approved 
mortgagee  no  later  than  at  the  time  it 
submits  an  application  for  approval 
under  the  pilot  program.) 


Allocation  Process 

Annual  allocation.  A  portion  (up  to  % 
or  20,000  units)  of  the  total  insuring 
authority  for  the  30,000  units  available 
under  the  pilot  program  will  be  reserved 
from  HUD's  maximum  insuring 
authority  for  this  program  at  the 
begiiming  of  Fiscal  Year  1994.  The 
corresponding  credit  subsidy  will  be 
reserved  in  an  amount  sufficient  to 
cover  the  maximum  risk  HUD  could 
assume  in  the  event  of  loss,  i.e.,  90 
percent.  Upon  endorsement  of  each 
mortgage,  the  credit  subsidy  will  be 
reduced  in  accordance  with  the  actual 
amount  of  the  risk  HUD  assumes.  "The 
unallocated  balance  (10,000  units)  and 
any  unused  insuring  authority  with  the 
appropriate  credit  subsidy  will  be 
reserved  at  the  begiiming  of  Fiscal  Year 
1995. 

Minimum  allocation.  A  minimum  of 
100  units  will  be  allocated  to  each  HFA. 
Requests  for  less  than  the  minimum  will 
not  be  considered  for  this  pilot.  An  HFA 
that  cannot  demonstrate  the  capacity  to 
use  100  units  during  the  pilot  will  not 
be  approved. 

State-wide  unit  cap.  A  imit  cap  will 
be  established  for  eadi  State  represented 
by  an  approved  State  or  local  HFA 
based  on  population. 

Set-asiae.  Each  approved  HFA  will  be 
given  a  set-aside  using  the  system 
defined  below.  Each  HFA's  uaitial 
allocation  will  only  be  a  portion  of  its 
total  set-aside  in  excess  of  the  minimum 
allocation.  The  remainder  will  be  held 
back  until  the  Commissioner  has 
reviewed  the  HFA's  use  of  this 
Ekllocation.  Such  review  will  determine 
,  the  amount  of  additional  imits  to  be 
allocated  from  the  set-aside  (or  from  the 
10,000  unallocated  units  for  Fiscal  Year 
1995).  if  any.  Where  HUD  determines 
that  an  HFA  will  not  use  the  full 
amount  of  its  set-aside,  the  imits  will  be 
allocated  to  other  HFAs. 

Allocation  system.  (1)  Each  approved 
HFA  will  be  allocated  a  minimum  of 
100  units. 

(2).A»State-wide  unit  cap  will  be 
established  for  each  State  represented 
by  an  approved  State  or  load  HFA.  The 
initial  State-wide  unit  cap  will  be  based 
on  the  number  of  units  remaining  after 
deducting  bom  the  20,000  imits  the 
minimum  allocations  for  all  approved 
HFAs.  Each  State's  cap  will  be  a  portion 
of  this  remainder,  based  on  the  ratio  of 
the  total  population  in  the  State  to  the 
total  population  of  all  States  in  whidi 
approved  HFAs  are  located. 

(3)  State  HFA  set-asides  will  be  the 
minimum  allocation  plus  the  lesser  of: 
(i)  The  number  of  units  requested  by 
the  State  HFA  in  its  application;  or 

(ii)  The  numt)er  of  units  remaining 
from  the  State-wide  set-aside  after 


deducting  the  set-eside(s)  of  any 
participating  local  HFAs  within  the 
State's  boundaries. 

(4)  Local  HFA  set-asides  will  be  the 
minimum  allocation  plus  the  lessor  of: 

(i)  The  number  of  units  requested  by 
the  HFA  in  its  application;  or 

(ii)  The  portion  of  the  State-wide  unit 
cap  represented  by  the  ratio  of  the 
population  in  the  jurisdiction  of  the 
lo<»l  HFA  to  the  total  population  of  the 
State  in  which  the  local  HFA  is  located. 

(5)  Any  units  not  allocated  will  be 
retained  by  the  Commissioner  for  future 
allocation. 

(6)  The  remaining^  10,000  units  and 
any  unallocated  unii^will  be  allocated 
during  Fiscal  Year  1995. 

Each  allocation  will  be  reserved  in  a 
Risk  Sharing  Agreement  (and 
amendments  thereto)  executed  by  the 
HFA  and  HUD.  The  Agreement  will 
specify  the  number  of  units,  insuring 
authority,  and  credit  subsidy  allocated 
to  the  HFA. 

Application  Deadline 

The  deadUne  for  receipt  of 
applications  for  participation  in  the 
pilot  program  authorized  under  24  CFR 
part  266  is  4:00  pm,  Eastern  Time  on 
February  1, 1994.  AppUcations  received 
after  that  date  and  time  will  not  be 
accepted,  and  will  be  returned  to  the 
sender.  Applications  sent  by  FAX  are 
NOT  acceptable.  Draft  handbook 
instructions  will  t>e  available  for  HUD 
Field  Offices  and  HFAs.  Qualified 
agencies  may  call  Jessica  Frankhn  at 
202-708-2556  for  a  copy.  This  is  not  a 
toll  free  number. 

Review  of  Applications 

Quahfied  HFAs  are  encouraged  to 
submit  apphcations  prior  to  the  end  of 
the  60-day  period,  as  applications  will 
be  reviewed  and  approved  as  they  are 
received.  Once  the  regulation  is 
effective  and  an  HFA  is  approved,  the 
HFA  may  immediately  use  its  lOO-unit 
minimum  allocation.  Further  allocations 
by  the  formula  described  herein  will  be 
made  only  after  approval  decisions  have 
been  made  for  all  apphcations  received 
by  the  deadline. 

Address  for  Application  Submission 

Apphcations  for  participation  in  the 
pilot  program  authorized  under  24  CFR 
part  266  must  be  identified  on  the 
envelope  or  wrapper  and  submitted  as 
follows:  Director,  Office  of  Insured 
Multifamily  Housing  Development, 
Apphcation  for  Housing  Finance 
Agency  Pilot  Program,  U.S.  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street,  SW.,  room  6142. 
Washington,  DC  20410. 
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-Applicants  must  submit  an  original 
and  three  copies  (a  FAX  copy  of  the 
apphcation  ^  NOT  acceptable)  of  the 
application  to  the  above  address  on  or 
before  4:00  pm.  Eastern  Time,  on 
February  1, 1994. 

Applications  for  approval  as  a  HUD- 
Approved  Mortgagee  must  be  identified 
on  the  envelope  or  wrapper  and  be 
submitted  on  or  before  4  p.m.,  Eastern 
Time  on  February  1, 1994  to  the 
following  address:  Director,  Office  of 
Lender  Activities  and  Land  Sales 
Registration,  Application  for  Housing 
Finance  Agency  Pilot  Program,  U.S. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
room  9146.  Washington,  DC  20410. 

Application  Fee 

All  applicants  must  submit  their 
application  fee  through  FEDWIRE.  The 
Federal  Deposit  System  offers 
individual  and  corporate  remitters  the 
ability  to  move  funds  electronically 
from  their  bank  account  to  the  U.S. 
Treasury.  The  remitter  identifies  the 
payment  and  the  Department  of  Housing 
and  Urban  Development  as  the 
government  agency  to  be  credited  on  the 
funds  transfer  message.  Instructions  for 
the  applicant's  bank  to  follow  for 
transferring  funds  by  FEDWIRE  are 
contained  in  Attachment  "D". 

Other  Matters 

Paperwork  Reduction  Act.  The 
information  collection  requirements 
contained  in  this  Notice  have  been 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  imder  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501- 
3520).  No  person  may  be  subjected  to  a 
penalty  for  failure  to  comply  with  these 
information  collection  requirements 
until  they  have  been  approved  and 
assigned  an  0MB  control  number.  The 
0MB  control  number,  when  assigned, 
will  be  announced  by  separate  notice  in 
the  Federal  Register.  Information  on  the 
estimated  public  reporting  burden  is 
provided  in  the  preanjble  of  the  interim 
rule  implementing  this  program  (24  CFR 
part  266)  published  elsewhere  in  today's 
Federal  Register. 

Environment,  Federalism,  Family. 
Findings  with  regard  to  the  National 
Environmental  Policy  Act,  Executive 
Order  12612  (Federalism),  and 
Executive  Order  12606  (The  Family) 
have  been  made  under  the  interim  rule 
for  this  program  (24  CFR  part  266), 
pubUshed  elsewhere  in  today's  Federal 
Register. 

Accountability  in  the  Provision  of 
HUD  Assistance.  On  March  14, 1991  (56 
FR 11032),  HUD  published  a  final  rule 
to  implement  section  102  of  the 
Department  of  Housing  and  Urban 


Development  Reform  Act  of  1989  (HUD 
Reform  Act).  The  final  rule  is  codified 
at  24  CFR  part  12.  Section  102  contains 
a  number  of  provisions  that  are 
designed  to  ensure  greater 
accountabiUty  and  integrity  in  the 
provision  of  certain  types  of  assistance 
administered  by  HUD.  (Part  12  defines 
"assistance"  as  including  insurance  of  a 
loan  or  mortgage.)  On  January  16. 1992, 
HUD  published,  at  57  FR  1942. 
additional  information  that  gave  the 
public  (including  applicants  for.  and 
recipients  of,  HUD  assistance)  further 
information  on  the  implementation  of 
section  102.  The  provisions  of  part  12. 
subpart  C.  are  applicable  to  assistance 
awarded  imder  this  Notice.  HUD  will 
make  available  to  the  public  for  five 
years  any  applicant  disclosure  reports 
submitted  in  connection  with  this 
Notice.  Update  reports  will  be  made 
available  along  with  the  appUcant 
disclosure  reports,  but  in  no  case  for  a 
period  generally  less  than  three  years. 
All  reports — both  applicant  disclosures 
and  updates — will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15.  (See  24  CFR  subpart  C,  and 
the  notice  published  in  the  Federal 
Register  on  January  16, 1992  (57  FR 
1942).  for  further  information  on  these 
disclosure  requirements.) 

Prohibition  against  Lobbying 
Activities.  The  use  of  assistance  under 
this  Notice  is  subject  to  the  disclosure 
requirements  and  prohibitions  of 
section  319  of  the  Department  of  Interior 
and  Related  Agencies  Appropriations 
Act  for  Fiscal  Year  1990  (31  U.S.C. 
1352)  (the  "Byrd  Amendment")  and  the 
implementing  regulations  at  24  CFR  part 
87.  These  au&orities  prohibit  recipients 
of  Federal  contracts,  grants,  or  loans 
from  using  appropriated  funds  for 
lobbying  me  Executive  or  Legislative 
Branches  of  the  Federal  Government  in 
connection  with  a  specific  contract, 
grant,  or  loan.  The  prohibition  also 
covers  the  awarding  of  contracts,  grants, 
cooperative  agreements,  or  loans  unless 
the  recipient  has  made  an  acc^table 
certification  regarding  lobbying.  Under 
24  CFR  part  87,  applicants,  recipients, 
and  subrecipients  of  assistance 
exceeding  $100,000  must  certify  that  no 
Federal  funds  have  been  or  will  be  spent 
on  lobbying  activities  in  connection 
with  the  assistance. 

Prohibition  against  Lobbying  of  HUD 
Personnel.  Section  13  of  the  Etepartment 
of  Housing  and  Urban  Development  Act 
(42  U.S.C.  3537b)  contains  two 
provisions  dealing  with  efforts  to 
influence  HUD's  decisions  with  respect 
to  financial  assistance.  The  first  imposes 
disclosure  requirements  on  those  who 


are  typically  involved  in  these  efforts — 
those  who  pay  others  to  influence  the 
award  of  assistance  or  the  taking  of  a 
management  action  by  the  Department 
and  those  who  are  paid  to  provide  the 
influence.  The  second  restricts  the 
payment  of  fees  to  those  who  are  paid 
to  influence  the  award  of  HUD 
assistance,  if  the  fees  are  tied  to  the 
number  of  housing  units  received  or  are 
based  on  the  amount  of  assistance 
received,  or  if  they  are  contingent  upon 
the  receipt  of  assistance.  Section  13  was 
implemented  by  final  rule  published  in 
the  Federal  Register  on  May  17, 1991 
(56  FR  29912),  and  is  codified  at  24  CFR 
part  86.  If  readers  are  involved  in  any 
efforts  to  influence  Lhe  Department  in 
these  ways,  they  are  urged  to  read  the 
final  rule,  particularly  the  examples 
contained  in  Appendix  A  of  the  rule. 

Dated:  November  24, 1993. 

Nicolas  P.  ReUinas. 

Assistant,  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Attachment  "A"  Housing  Finance 
Agency  Questionnaire  Section  542(c) 

Responses  to  this  questionnaire  fulfill 
the  docimientation  requirements 
pursuant  to  24  CFR  266.10  (d)(4)(iii).  All 
HFAs  seeking  approval  to  participate  in 
the  Housing  Finance  Agency  Risk- 
Sharing  pilot  program  who  do  not  have 
"top-tier"  designation  or  an  overall 
rating  of  "A"  on  their  general  obligation 
bonds  from  one  of  the  nationally 
recognized  rating  agencies  must 
complete  this  questionnaire. 

'     The  questionnaire  addresses  7 
different  aspects  of  the  HFA  and  are 
consistent  with  conditions  set  forth  in 
section  542(d)(2)  of  the  Housing  and 
Community  Development  Act  of  1992. 
Applicants  should  be  careful  to  craft 
responses  so  that  they  clearly  address 
the  issues  and  the  Acceptability 
Standards  set  forth  in  the  body  of  this 
Notice.  Responses  should  represent  a 
summary  of  the  detailed  information 
that  may  be  found  in  the  HFA's 
operating,  administrative  and  quality 
control  manuals,  In  order  to  ensure  that 
the  Department  can  expeditiously 
review  and  approve  applications.  All 
Narrative  Responses  are  limited  to  15 
pages.  Responses  to  questions  related  to 
the  portfolio  (item  II)  may  be  presented 
in  tabular  form,  where  appropriate,  and 
attached  as  exhibits  to  the  10  page 
narrative  responses.  The  Department 
encourages  HFAs  to  prepare  responses 
in  a  manner  similar  to  that  whicb  might 
be  used  for  the  HFAs  Annual  Reports 
and  reports  to  the  Board  of  Directors. 
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I.  Organizational  History 

Describe  the  history  and 
organizational  background  of  the 
Housing  Finance  Agency  (HFA). 
Indicate  how  long  it  has  been  in 
existence,  what  is  the  HFA's  mission, 
when  it  began  to  finance  multifamily 
loans,  the  legal  basis  for  issuing  bonds 
and/or  tax  credits,  and  an  overall 
description  of  its  multifamily  lending 
activities. 

Describe  the  HFA's  relationship  to  the 
state  or  local  government,  as 
appropriate.  Describe  state  or  local 
government  interaction  with  the  HFA  to 
address  housing  needs;  the  department 
or  division  of  the  state  or  local 
government  to  which  the  HFA  reports. 
State  whether  or  not  state  or  local 
government  officials  serve  on  the  HFA's 
board  of  directors  and  describe,  if  any, 
the  role  state  or  local  officials  play  in 
the  HFA's  program  operations. 

Discuss  any  state  or  local 
appropriations  for  the  past  5  years  and 
any  anticipated  appropriations  over  the 
next  3  years  to  support  the  HFA's 
housing  goals.  Describe  how  the  HFA's 
budget  is  developed  and  approved  and 
any  state  or  local  approval  required  to 
issue  bonds  or  otherwise  allocate  HFA 
resources  to  projects  or  housing 
programs. 

Identify  any  problems  the  HFA  or  any 
of  its  in-house  staff  or  contract 
employees  may  have  experienced  in 
previous  HUD  programs  and  the  types 
of  functions  performed.  Indicate  how 
the  HFA  will  prevent  recurrence  of  such 
problems. 

II.  Portfolio  Information 

Indicate  how  many  multifamily  loans 
have  been  financed  within  the  past  10 
years  (1982  through  1992),  by  year. 
Include  the  number  and  type  of  projects 
(family  assisted  Uving,  cooperative,  etc.) 
and  units  in  each,  type  of  loan  (first 
mortgage,  second,  gap  loan,  credit 
support,  new  construction, 
rehabilitation,  refinancing  with  or 
without  repairs,  etc.)  and  original 
mortgage  amounts,  outstanding 
principal  balances,  status  (current, 
default,  foreclosed,  workouts)  and 
location  (urban/suburban/rural). 

If  the  HFA  has  processed  fewer  than 
25  multifamily  loans  in  the  past  5  years, 
indicate  how  many  loan  applications 
the  HFA  received  that  were  not 
approved,  the  reasons  they  were 
rejected  (include  information  about  type 
of  project,  project  size,  mortgage 
amoimts  and  locations  proposed). 

For  the  multifamily  loans  currently  in 
the  HFA's  portfolio,  indicate  how  many 
are  HFA  owned,  owned  by  other  public 
agencies,  non-profit  organizations, 


privately  owned  and  other  ownership 
types. 

Describe  the  types  of  residents  served 
in  your  projects  (family,  elderly,  etc.). 
Indicate  the  median  income  within  the 
HFA's  operating  jxuisdiction.  the 
percent  of  units  occupied  with  incomes 
below  80%  and  50%  of  that  median  and 
what  is  the  average  size  of  famiUes 
served  in  projects  not  targeted  to  the 
elderly. 

m.  Sta£r  Capacity 

Identify  the  skills  (general  background 
and  years  of  experience  in  that  skill  and 
with  the  HFA)  (Do  not  attach  resumes.) 
of  personnel  currently  employed  by  the 
HFA  who  will  have  key  responsibilities 
under  the  pilot  program.  Include  in- 
house  loan  processing,  loan 
management  and  technical  staff  (e.g., 
architects,  engineers,  construction 
inspectors,  cost  analysts,  mortgage 
credit  analysts,  appraisers,  market 
analysts,  loan  management,  servicing 
and  property  disposition  personnel), 
technical  review  personnel,  the 
person(s)  responsible  for  making  overall 
underwriting  decisions  (the  chief 
underwriter)  and  the  person  responsible 
for  overall  loan  management,  servicing 
and  disposition,  including  workouts. 

Indicate  how  long  has  this  staff 
capacity  has  existed  in  the  HFA  and  the 
amoimt  of  attrition  and  turnover  during 
the  past  two  years,  especially  any 
turnover  in  key  management  positions. 

Identify  any  loan  processing  or 
management  functions  performed  by 
contract  personnel,  HFA  qualification 
requirements  for  such  personnel, 
procedures  followed  by  the  HFA  for 
monitoring  performance  of.  and  for 
reviewing  and  evaluating  work  products 
of.  contract  personnel,  and  the 
experience  of  the  HFA  personnel 
responsible  for  the  monitoring,  review 
and  evaluation  of  contract  services. 

Describe  the  counsel  on  staff  or 
retained  by  the  HFA  that  are 
experienced  in  real  estate  transactions, 
bankruptcy,  litigation  and  foreclosure  to 
conduct  mortgage  loan  closings,  assist 
in  the  preparation  of  endorsement 
packages,  and  provide  legal  services  in 
dealing  with  underwriting  and  servicing 
matters  requiring  legal  advice  or  action. 

IV.  Technical  Capacity 

A.  Architect,  Engineering  and  Cost 

Describe  the  A&E  and  Cost  services 
the  HFA  provides  in  the  development  of 
plans  and  specifications  and  the  role  it 
plays  in  reviewing  the  final  plans  and 
specifications  submitted  for  the  project. 
Describe  the  depth  of  review  (i.e.,  does 
the  HFA  tend  to  accept  documents  or 
reject  them  until  satisfied). 


Describe  any  construction/repair 
inspection  procedures  and  requirements 
for  project  completion  and  guarantee/ 
warrantee/latent  defect  inspections.  For 
loans  involving  construction  advances, 
describe  the  process  and  criteria  for 
releasing  advances. 

If  any  architectural,  engineering  or 
cost  functions  are  contracted  out, 
describe  the  qualification  and 
experience  requirements  for  contractors 
in  each  skill. 

Describe  the  controls  in  place  to 
assure  quality  work  performance  and 
products  whether  performed  by  in- 
house  staff  or  contractors. 

B.  Valuation        *-. 

Describe  the  quaufications  of  the 
HFA's  appraisers  and  their  experience 
in  preparing  appraisals  for  multifamily 
housing.  Provide  the  qualifications  of 
the  individual  responsible  for  reviewing 
those  appraisals  and  his/her  authority  to 
make  changes  in  the  appraisal 
documents  and/or  conclusions. 

If  any  appraisal  functions  are 
contracted  out,  describe  the 
qualification  and  experience 
requirements  for  contract  appraisers  and 
the  HFA  controls  in  place  to  assure 
quality  work  performance  and  products. 

Describe  the  controls  in  place  to 
assure  that  all  appraisers,  in-house  or 
contract,  meet  program  certification  and 
licensing  requirements  and  that  all 
appraisals  will  be  completed  pursuant 
to  the  Uniform  Standards  of 
Professional  Appraisal  Practice. 

C.  Market  Analysis 

Describe  the  HFA's  practice  for 
assuring  that  a  market  exists  for  the 
proposed  project.  State  whether  the 
HFA  conducts  its  own  market  analyses 
or  relies  upon  studies  submitted  by  the 
developer/sponsor.  Describe  who 
(position)  reviews  the  studies,  whether 
prepared  inside  of  or  outside  of  the 
HFA,  the  qualifications  of  that 
individual  and  state  whether  market 
findings  of  principal  analyst  can  be 
modified  or  overridden  and  by  whom. 

D.  Mortgage  Credit 

Describe  the  background, 
qualification  and  experience  in  banking, 
accounting,  financing  or  commercial 
lending  of  the  individual  responsible  for 
the  financial  analysis  portion  of  loan 
processing.  Describe  how  the  credit/ 
financial  analysis  will  be  integrated 
with  the  overall  underwriting  analysis 
and  whether,  and/or  under  what 
conditions,  the  analyst's 
recommendations  or  findings  may  be 
modified. 

State  whether  HFA  conducts  its  own 
mortgage  credit  analyses  or  uses 
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confftrtors  and  the  HFA's  controls  to 
ensure  quality  performance.  Describe 
whether  or  ngt  the  conchisions  can  be 
modified  or  orenidden  and  by  whom. 

V.  Opentag  Procedures 

Provide  a  flow  chart  indicating  how 
project-related  decisions  are  made 
within  the  HFA.  bsclvide  the  following 
elements  and  a  brief  description  of  the 
HFA's  operating  procedures  for  each: 
the  HFA's  loan  origination,  processing, 
market  analysis,  underwriting,  loan 
approval,  closing,  cost  certification, 
construction  administration,  loan 
management,  and  loan  servicing  and 
property  disposition  functions.  Indicate 
who  (position)  is  responsible  for  what 
functions  and  when  those  functions  are 
performed.  Describe  the  HFA's  internal 
controls  to  assure  compliance  with  HFA 
procedures. 

A.  Cost  Catjfication 

Describe  the  HFA's  cost  certification 
process  and  its  controls  to  assure  the 
absence  of  fraud  and  misrepresentation. 
Describe  how  the  HFA  will  assure  that 
costs  are  legitimate  and  that  all  project 
improvements  are  in  place  prior  to 
accepting  the  certification.  Indicate  how 
the  cost  certification  process  addresses 
mortgage  excesses  and  if  there  are 
mandatory  mortgage  prepayments. 

B.  Loan  Approval 

If  loans  ire  approved  by  a  loan 
committee  or  similar  body  (inclwling 
the  board  of  directors),  state  whether  the 
committee  can  override 
recommendations  of  the  chief 
underwriter.  If  so,  describe  vmder  what 
circumstances  and  what  documentation 
is  required  to  support  the  override. 
Describe  the  composition  of  the 
committee. 

If  there  is  a  loan  amount  below  which 
loans  are  not  referred  to  committee  or 
other  circumstances  under  which  loans 
are  not  so  referred,  describe  the 
circumstances  and  describe  that 
approval  process. 

If  loans  are  normally  not  referred  to  a 
committee,  indicate  who  has  the 
approval  authority  and  his/her  position/ 
role/function  within  the  HFA. 

If  loans  are  subject  to  review  and/or 
approval  by  an  entity  outside  of  the 
HFA,  describe  such  circumstance  and 
the  review/approval  process. 

C.  Loan  S&xicing 

Describe  the  HFA's  overall  loan 
servicing  system  including  its  ability  to 

track  loans  indixidually,  any  delinquent 
loan  9er\'icing  system,  procedures  to 
physically  inspect  and  evaluate 
mortgaged  properties,  to  control  and 
monitor  borrower  bankruptcy 


proceedings,  claims  filing  procedures, 
and  foreclosure  monitoring.  Describe 
how  the  HFA  will  enforce  the  -"^ulatory 
agreement 

Describe  the  degree  to  which  portfolio 
oversight  is  computerized  and  periodic 
reports  are  provided  to  management, 
including  the  board  of  directors. 

Describe  the  background  and 
experience  of  the  individuals 
responsible  for  loan  servicing.  If 
contract  personnel  are  used,  describe 
the  in-house  monitoring  procedures 
used  to  assure  quality  perfomumce  by 
the  contractors. 

Describe  the  HFA's  requirements  for 
project  audits  and  reviews, 
qualifications  for  auditors  and 
procedures  for  resolving  management 
review  and  financial  audit  deficiency 
findings. 

D.  Workout  Procedures 

State  the  number  of  workout  plans  the 
HFA  has  developed  over  the  last  5 
years.  Describe  several  (at  least  5)  cases 
where  the  HFA  developed  and 
implemented  workout  plans  for 
defaulted  projects  during  the  last  5 
years,  the  circumstances  that  led  to  the 
workout,  the  elements  of  the  workout 
agreement  and  how  well  that  project  is 
performing  against  the  workout  plan.  If 
an  agency  has  had  no  experience  with 
workouts,  dc>scribe  how  workout  plan 
would  be  developed  and  identify  any 
tools  or  strategies,  the  agency  would 
propose  to  use  to  establish  the  elements 
of  a  wcrkout  agreement 

VI.  Financial  Capability 

Describe  the  amount  and  sources  of 
funds  the  HFA  has  available  to  support 
multifamily  housing  programs.  If  funds 
are  earmarked  for  specific  projects  or 
programs,  or  otherwise  have  a 
contingent  liability,  indicate  how  much 
and  for  what  purpose.  Indicate  how 
much  of  the  hmds  are  unrestricted,  how 
those  funds  are  governed  (e.g..  approval 
of  the  board  of  directors  or  state  or  local 
government)  and  the  eligible  uses  of 
these  funds.  Identify  any  funding-  • 
sources  available  to  supplement  less 
than  break-even  projects.         -% 

Indicate  the  overall  percentage  of  total 
imrestricted  funds  to  total  debt  and  the 
percentage  of  liquid  unrestricted  funds 
to  total  mortgages  outstanding. 

Describe  the  collateral  the  HFA  will 
use  if  it  does  not  have  the  authority  to 
pledge  its  full  faith  and  credit  to  baci 
debentures  issued  egainst  claims. 

Describe  how  the  HFA  intends  to 
fund  the  dedicated  account  its 
procedures  far  assuring  required 
balances  are  in  place  at  all  times  and 
that  the  amounts  are  increased  at  each 
loan  closing.  Describe  the  funding 


source  (all  funds  in  the  account  must  be 
liquid)  for  the  dedicated  account  and 
identify  the  financial  institution  in 
which  the  HFA  proposes  to  maintain 
these  funds. 

Describe  the  circumstances  or 
conditions  under  which  other 
governmental  entities  or  public  bodies 
have  access  to  the  HFA's  funds. 

Describe  briefly,  the  types  of  financial 
and  quality  control  audits  performed  on 
the  HFA.  Indicate  the  state  or  local  HFA 
or  authority  that  has  responsibility  for 
conducting  the  annual  financial  audit 
and  when  that  audit  is  conducted. 

Describe  the  mechanism  for 
disposing/resolving  audit  findings. 

Identity  any  periodic  reports  required 
for  the  board  of  directors  and/or  other 
organizational  oversight  body. 

VIL  Investment  Policies 

Describe  how  investment  decisions 
are  made  within  the  HFA  and  the  level 
at  which  they  are  made.  Identify  the 
institutions  in  which  funds  are  invested, 
by  amount  and  type  of  investment. 
Describe  the  procedures  in  place  to 
generate  financial  reports,  changes  in 
fund  balances,  and  changes  in  financial 
positioiL  Describe  procedures  in  place 
for  the  prompt  notification  to  HUD  of 
negative  changes  in  the  HFA's  financial 
position. 

Attachment  "B"— Housing  Finance 
Agency  Section  542(0  Dedicated 
Reserve  Accomit 

The  following  information  is  required 
to  evidence  establishment  of  a  dedicated 
reserve  account  in  an  initial  amount  of 
$500,000  to  be  used  solely  in 
connection  with  the  Housing  Finance 
Agency  Risk-Sharing  Pilot  Program. 
Thereafter,  the  HFA  shall  make 
additional  deposits  at  each  loan  closing 
in  accofdance  with  24  CFR  266.110. 

Duplicate  originals  of  the  attached 
agreement  and  one  copy  must  be 
forwarded  by  the  HFA  to  a  financial 
institution  with  whom  it  intends  to 
establish  a  Dedicated  Reserve  Account 
In  each  of  the  attached  agreements  and 
on  the  copy,  such  financial  institution 
will  certify  to  the  existence  of  the 
dedicated  reserve  account  by  inserting 
the  date  the  account  was  established, 
the  account  number,  and  the  account 
balance.  Upon  completion  of  the 
certification,  the  financial  institution 
shall  sign  and  return  an  original  and  one 
copy  to  the  HFA  which,  in  turn.  wiU 
forward  the  original  to  HUD.  The  HFA 
should  retain  a  duplicate  copy  for  its 
records.  This  inibnnation  must  be 
submitted  to  Linda  D.  Cheatham. 
Director.  Office  of  Insured  Multifamily 
Housing  Development,  room  6142,  451 
Seventh  Street  SW..  Washington.  DC 


30410  prior  to  the  HFA's  approval  to 
participate  in  the  program. 

Agreement  for  HFA'S  Dedicated  Reserve 
Account 
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HFA  Name 
Address     - 


k 


(Street  Number) 


pty,  State  and  Zip  Code) 

[jate    


[Klame  of  Institution 


Street) 


lity.  State,  and  Zip  Code) 

You  are  authorized  and  requested  to 
stablish  a  Reserve  Accoimt  to  be 
specifically  designated  "(HFA  NAME)/ 
HUD  Risk-Sharing".  This  account  may 
be  drawn  upon  by  the  Department  of 
Housing  and  Urban  Development 
(hereinafter  "HUD")  and  may  be  used 
by  the  HFA  only  with  the  prior  written 
approval  of  HUD  for  the  purpose  of 
meeting  the  HFA's  risk-sharing 
obligations  under  this  program. 

This  letter  is  submitted  to  you  in 
duphcate  originals.  Please  execute  the 
duphcate  originals  of  the  certificate 
below,  acknowledging  the  existence  of 
such  account,  so  that  we  may  present  an 
original  signed  by  you  to  HUD. 
Specimen  signatvires  of  HUD  and  HFA 
representatives  are  enclosed. 

(Signature  of  HFA  authorized  official) 

To  Be  Completed  By  The  Financial 
Institution 

■TO:  The  Department  of  Housing  and 
Urban  Development 
The  undersigned  institution  certifies 
HUD  that  the  above  account  was 

established  on in  the 

amount  of in  this 

institution  under  account  number 

„_ and  agrees  with  the  HFA 

named  above  and  HUD  to  honor 
withdrawals  fi-om  the  accoimt  as  set 
forth  above  and  agrees  to  send  quarterly 
statements  regarding  the  account  to  both 
HUD  and  the  HFA.  The  financial 
institution  further  certifies  that  it: 

(1)  Has  assets  of  not  less  than 
$100,000,000; 

(2)  Is  organized  xmder  the  laws  of  the 
United  States  or  a  State  thereof; 

(3)  Is  regulated  and  examined  by  the 
Comptroller  of  the  Currency.  Federal 
Deposit  Insurance  Corporation  or  the 
Federal  Reserve  Board;  and 

(4)  Has  a  long-term  bank  deposit 
rating  of  "A-1"  or  better  by  Moody's 
hivestors  Service  or  "A+"  by  Standard 
and  Poor's. 


IK 

I 


By:- 
Title: 


Date: 


Specimen  Signatures  of  HUD 
Authorized  Officials 

The  following  individuals  are 
authorized  to  withdraw  from  the  HFA/ 
HUD  Risk-Sharing  Account  on  behalf  of 
HUD  and/or  approve  on  behalf  of  HUD, 
the  withdrawal  of  funds  from  the 
Account  by  the  HFA: 

Linda  D.  Cheatham, 

Director,  Office  of  Insured  Multifamily 
Housing  Development 

Joseph  E.  Malloy, 

Deputy  Director,  Office  oflnsuredMuItifamily 
Housing  Development. 

Albert  B.  Sullivan. 

Director.  Office  of  Multifamily  Housing 
Management. 

Dean  Reger, 

Deputy  Director,  Office  of  Multifamily 
Housing  Management. 

Frank  M.  Malone, 

Director,  Office  of  Preservation  and 
Disposition. 

Audrey  Hinton, 

Deputy  Director,  Office  of  Preservation  and 
Disposition. 

Specimen  Signatures  of  HFA 
Authorized  Officials 

Based  upon  prior  approval  from  HUD. 
the  following  individuals  are  authorized 
to  withdraw  funds  from  the  HF A/HUD 
Risk-Sharing  Account  on  behalf  of  the 
HFA: 

(Name)  — — — 

(Title)    . 

(Name)  ■ 

(TiUe)    — 


Attachment  'C  Risk-Sharing  Agreement 

This  Agreement  is  entered  into  on  this 
.day  of ,  19 ,  by 


and  between 


whose  address  is 


(Name  of  Institution) 


and  its  successors  (hereinafter  referred  to  as 
"HFA")  and  the  lindersigned  Secretary  of 
Housing  and  Urban  Development  and  his/her 
successors  and  assigns  acting  by  and  through 
the  Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner  (hereinafter  referred 
to  as  "Commissioner"). 


Article  I — Set-Aside/Allocation 

A.  In  furtherance  of  this  Agreement, 
the  Commissioner  has  made  an  initial 

set-aside  of ^units  of  affordable 

multifamily  housing  to  be  originated  by 

the  HFA,  with  a  set-aside  of  $ 

of  insuring  authority  and  $ of 

credit  subsidy  (collectively  called 
funding  authority). 

B.  Of  the  units  and  funding  authority 
set-aside  to  the  HFA, units, 

$ in  insimng  authority  and 

$ in  credit  subsidy  will  be 

initially  allocated  to  the  HFA  upon 
execution  of  this  Agreement. 

C.  Any  set-ashie  of  units  and  funding 
authority  in  excels  of  the  initial 
allocation  will  be  held  back  by  the 
Commissioner  until  the  Commissioner 
has  reviewed  the  HFA's  use  of  its  initial 
allocation.  Upon  completion  of  the 
Commissioner's  review,  the 
Commissioner  will  make  a 
determination  as  to  whether  he/she  will 
advance  all  or  a  portion  of  the 
remaining  units  and  funding  authority 
to  the  HFA  or  allocate  all  or  a  portion 
of  the  remaining  units  and  funding 
authority  to  another  housing  finance 
agency. 

D.  "The  Commissioner  reserves  the 
right  to  modify  the  number  of  units, 
insuring  authority  and  credit  subsidy  set 
forth  in  this  Agreement  to:  (1)  Set-aside 
or  allocate  additional  units,  insuring 
authority  and  credit  subsidy  in  excess  of 
the  initial  set-aside  and  allocation  set 
forth  above,  or  (2)  to  reduce  such  set- 
aside  and  allocations  based  on  the 
Commissioner's  review  of  the  HFA's  use 
of  its  prior  allocation(s).  Any  such 
changes  shall  be  incorporated  by  an 
addendum  to  this  Agreement. 

Article  II — Insurance  Authority 

In  connection  with  mortgages  to  be 
endorsed  for  full  insurance  by  the 
Commissioner  under  section  542(c)  of 
the  Housing.and  Community 
Development  Act  of  1992  (hereinafter 
referred  to  as  "Section  542(c)")  as 
amended  and  the  regulations  adopted 
by  the  Commissioner  pursuant  thereto, 
the  Commissioner  hereby  delegates  to 
the  HFA  the  authority  to  approve,  in 
insurance  of  advaaces  cases,  periodic 
advances  subject  to  terms  specified  by 
the  Commissioner.  The  Commissioner 
also  delegates  to  the  HFA  the  authority 
to  approve  certificates  of  actual  costs 
submitted  by  mortgagors  of  each  loan 
made  by  the  HFA  which  is  to  be  insured 
under  section  542(c). 

a.  Prior  to  approving  any  periodic 
advance  on  a  mortgage  to  be  insured 
under  section  542(c),  the  HFA  must 
ensure  that  the  loan  is  in  balance  and 
approve  advances  only  if  warranted  by 
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construction  progress  evidenced 
through  HFA  inspection,  as  weli  as 
being  in  accord  with  plaos. 
spedOcalums,  work  «vnte-ups  and  othar 
contract  docameots. 

b.  The  certificate  of  actual  costs 
executed  by  the  mortgagor  must  be  in  a 
form  acceptable  to  the  HFA  and 
submitted  when  all  physical 
improvements  are  completed  to  the 
satisfaction  of  the  HFA  and  before  final 
endorsement  of  the  mortgage,  and  must 
be  audited  by  an  independent  public 
accountant.  The  independent  public 
accountant  must  file  a  certificate 
regarding  the  acciiracy  of  the 
mortgagor's  certificate  of  actual  cost, 
whidt  certificate  shall  include  a 
statement  that  the  accounts,  records  and 
supporting  documents  have  been 
examined  in  accordance  with  generally 
accepted  audit  standards  to  the  extent 
necessary  to  verify  the  actual  costs. 
Kickbacks,  rebates,  trade  discounts,  or 
other  payments  to  naortgagors  of 
mortgages  insured  under  section  542(c) 
or  to  any  of  the  mortgagors  officers, 
directors,  stockholders  or  partners  shall 
not  be  permissible  for  inclusion  in  the 
mortgagor's  certificate  of  actual  cost. 

Article  in — CertifkatioiH 

In  consideration  of  the  endorsement 
for  full  insurance  by  the  Commissioner 
of  loans  covering  the  units  set-aside  in 
Article  I.  Paragraph  A  of  this 
Agreement,  and  in  order  to  comply  with 
the  requirements  of  the  risk-sharing 
program  established  by  section  542(c) 
and  the  regulations  adopted  by  the 
Commissioner  pursuant  thereto,  the 
HFA  agrees  and  certifies  for  itself,  and 
its  successors,  that  in  connection  with 
any  mortgage  insured  under  section 
542(c)  and  so  long  as  the  Commissicaer 
is  obligated  to  insure  mortgages 
pursuant  to  this  Agreement  that: 

A.  The  HFA  has  oeen  approved  by  the 

Commissioner  as  a  Level  I , 

and/or  Level  n (check  one  or 

both  as  appropriate)  Participant  as  set 
forth  in  24  CFR  266.5  and  266.100(b). 

B.  The  following  individuals 
(principal  staff)  are  employed  by  the 
HFA  as  the  persons  responsible  for  the 
overall  underwriting  decision  and  for 
project  management,  loan  servicing  and 
property  disposition  with  reroect  to 
loans  insured  or  to  be  insured  under 
section  542(c): 

(Nanw  and  Title) 

(Name  and  Title) 

The  HFA  agrees  to  notify  the 
Commissioner  promptly  in  writing  any 
time  the  HFA  changes  principal  staff. 

C.  The  following  individuats.  whose 
names,  titles  and  specimen  signatures 


appear  below,  hare  the  authority  to  sign 
loan  documents  on  behalf  of  the  HFA 
and  otherwise  commit  the  HFA  under 
the  risk  sharing  program. 


(Name  and  Title) 


(Signature) 


(Name  and  Title) 


(Signature) 

The  HFA  agrees  to  notify  the 
Commissioner  promptly  in  writing  of 
any  changes  of  individuals  authorized 
to  sign  loan  documents  on  behalf  of  the 
HFA  and  provide  the  Commissioner 
with  gptyJTTiftn  signatures  of  such  new 
individuals. 

D.  The  HFA  shall  allow  periodic 
auditing  and  review  by  the 
Commissioner,  the  Inspector  General 
and  the  General  Accounting  Office  or 
their  duly  authorized  agents  regarding 
the  HFA's  participation  in  the  risk- 
sharing  program. 

E.  The  HFA  will  permit  an  inspection 
and  examination  of  its  financial  records 
and  records  associated  with  loans 
insured  under  section  542tc)  by  the 
Commissioner  or  his  duly  authorized 
agents  upon  request. 

F.  The  HFA  has  fully  disclosed  and 
provided  copies  of  all  of  its 
underwriting  standards  and  procedures, 
loan  terms  and  conditions  to  the 
Commissioner,  and.  if  the  HFA  operates 
as.  or  originates  or  processes  any  loans 
as  a  Level  II  agency,  it  has  obtained  the 
Commissioner's  prior  written  approval 
to  utilize  such  underwriting  standards 
and  procedures,  loan  terms  and 
conditions.  The  HFA's  originating, 
underwriting,  closing,  project 
management,  servicing  and  property 
disposition  procedures  utilized  in 
processing  aJod  servicing  the  loans 
insured  or  to  be  insured  under  section 
542(c)  are  incorporated  herein  by 
reference  and  made  a  part  hereof. 

G.  The  HFA  will  notify  the 
Commissioner  before  implementing  "ally 
amendment  to  the  HFA's  underwriting 
standards  and  procedures,  loan  t^ms 
and  conditions  and  will  provide  the 
Commissioner  writh  copies  of  any 

amendments  within days  after  the 

amendment  has  been  approved  by  the 
HFA.  If  the  HFA  operates  as,  or 
originates  or  processes  any  loans  as,  a 
Level  n  agency,  it  will  also  obtain  the 
prior  written  approval  of  the 
-    Commissioner  hefore  implementing  any 
amendment  to  its  underwritii>g 
standards  and  procedures,  loan  terms 
and  conditions. 

H.  If  the  HFA  (a)  does  not  meet  the 
qualification  requirements  of  24  CFR 
266.110(a)  (i.e.,  top-tier  rating  or 


equivalent  designation  or  has  an  overall 
"A"  rating  on  its  general  obligation 
bonds),  or  (b)  has  an  overall  "A"  rating 
but  cannot  provide  the  necessary  legal 
opinion  of  counsel  required  by  the 
second  sentence  of  24  CFR 
266.105(bH2),  it  has  established  a 
specifically  identified  dedicated 
account  (meeting  the  requirements  of  24 
CFR  266.110(b)  and  the  administrative 
requirements  of  the  Commissioner)  in 

(insert  name  and 

address  of  financial  institution),  a 
financial  institution  which  has  assets  of 
not  less  than  $100,000,000,  is  organized 
under  the  laws  of  the  United  States  or 
a  State  thereof  and  is  regulated  and 
examined  by  the  Comptroller  of  the 
Currency.  Federal  Deposit  Insurance 
Corporation  or  the  Federal  Reserve 
Board,  and  has  a  long  term  bank  deposit 
rating  of  "A-1"  or  better  by  Moody's 
Investors  Service  or  "A+"  by  Standard 
and  Poor's.  The  Commissioner  may 
determine  that  higher  levels  of  reserves 
may  be  necessary. 

I.  If  at  any  time  the  HFA  loses  the 
designation  or  rating,  as  applicable,  set 
forth  in  24  CFR  266.110(a),  or  can  no 
longer  provide  the  statement  required 
by  24  CFR  266.105(b)(2).  it  shall 
immediately  establish  a  dedicated 
account  funded  in  accordance  with 
Paragraph  H  above.  The  HFA  must 
calculate  the  deposits  to  this  dedicated 
account  in  accordance  with  the 
requirements  of  24  CFR  266.110(b)  so 
that  the  account  reflects  all  loans  in  the 
HFA's  portfolio  insured  under  section 
542(c). 

J.  Within  90  days  following  the  end  of 
its  fiscal  year,  the  HFA  shall  furnish  the 
Commissioner  with  a  complete  annual 
financial  audit  based  upon  an 
examination  of  the  books  and  records  of 
the  HFA  prepared  and  certified  in 
accordance  with  the  requirements  of  the 
State  or  locality  in  which  the  HFA  is 
located. 

K.  The  HFA  will  at  all  times  comply 
with  the  financial  requirements  of  the 
section  542(c)  program  and  it  will  notify 
the  Commissioner  of  any  pending  or 
actual  changes  in  its  financial  status  that 
would  adversely  affect  the  HFA's 
operating  or  financial  status  within  5 
days  after  becoming  aware  of  such 
pending  or  actual  changes. 

L.  Within  90  days  following  the  end 
of  its  fiscal  year,  the  HFA  shall  furnish 
the  Commissioner,  along  with  a  copy  of 
the  audit  specified  in  Paragraph  J  above, 
a  certification  signed  by  an  authorized 
official  of  the  HFA  that  there  have  been 
no  changes  that  would  adversely  affect 
the  HFA's  organization,  business 
activities,  financial  status  and  other 
information  submitted  with  its 
application  to  participate  in  the  section 
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542(c)  program  and  that  the  HFA  has 
complied  with  all  eligibility 
requirements  for  participation  in  the 
pro»am  during  the  past  year.  If  there 
has  been  a  basic  change  in  the  HFA's 
organization,  business  activities, 
financial  status  or  other  information 
submitted  with  its  application,  the 
certification  will  state  the  nature  of  the 
change. 

M.  The  HFA  will  comply  with  the 
Fair  Housing  Act,  as  implemented  by  24 
CFR  part  100;  titles  n  and  m  of  the 
Americans  with  Disabilities  Act  of  1990, 
as  implemented  by  28  CFR  part  35; 
section  3  of  the  Housing  and  Urban 
Development  Act  of  1968,  (12  U.S.C 
1701u),  implemented  by  24  CFR  part. 
135.  the  Equal  Credit  Opportunity  Act. 
implemented  by  12  CFR  part  202; 
Executive  Order  11063,  as  amended, 
and  implemented  by  24  CFR  part  107; 
Executive  Order  11246,  as  implemented 
by  41  CFR  part  60;  other  applicable 
Federal  laws  and  regulations  issued 
pursuant  to  these  authorities:  and 
applicable  State  and  local  fair  housing 
and  equal  opportunity  laws.  In  addition, 
a  mortgagor  which  receives  Federal 
financial  assistance  must  also  certify  to 
the  HFA  that,  so  long  as  the  mortgage 
is  insured  under  section  542(c).  it  will 
comply  with  title  VI  of  the  Qvil  Rights 
Act  of  1964,  as  implemented  by  24  CFR 
part  1;  the  Age  Discrimination  Act  of 
1975.  9»  implemented  by  24  CFR  146; 
and  section  504  of  the  Rehabilitation 
Act  of  1973,  as  implemented  by  24  CFR 
parte. 

N.  During  the  period  that  the 
Commissioner  is  the  insurer  of  any 
mortgage  endorsed  under  section  542(c), 
the  HFA  will  remain  mortgagee  of 
record  and  will  perform  all  functions  in 
connection  with  loans  originated  under 
the  542(c)  program  including  loan 
management,  servicing  (including 
workouts)  and  property  disposition 
functions.  The  Commissioner  shall  have 
no  obligation  to  recognize  or  deal  with 
anyone  other  than  the  HFA  in  its  role 
as  mortgagee  of  record  with  respect  to 
the  rights  and  obligations  of  the  HFA 
under  the  contract  of  mortgage 
insurance  and  this  agreement. 

O.  The  HFA  will  retain  records 
pertaining  to  origination  and  servicing 
of  all  mortgages  insured  under  section 
542(c)  for  as  long  as  the  mortgage 
insurance  remains  in  effect.  In  the  event 
of  a  default  and  claim,  all  records 
pertaining  to  the  insured  mortgage,  the 
mortgage  default  and  claim  shall  be 
retained  three  (3)  years  after  the  date  of 
final  settlement  as  final  settlement  is 
described  in  24  CFR  section  266.654. 

P.  The  HFA  will  maintain  a  Lender's 
Fidelity  Bond/Surety  Bond  and  Errors 
and  Omissions  Insurance  in  such  form 


and  amount  as  is  satisfactory  to  the 
Commissioner. 

Q.  The  HFA  shall  issue  Debentures  as 
defined  in  24  CFR  266.638  acceptable  to 
the  Commissioner  as  collateral  for  the 
full  amount  of  its  risk-sharing  obligation 
under  this  agreement  pending  final 
settlement  of  any  insurance  claim.  The 
debenture  shall  be  backed  by  the  full 
faith  and  credit  of  the  HFA.  If  the  HFA 
operates  as  a  department  or  division  of 
the  State  in  which  it  is  located,  or  as  a 
unit  of  local  government,  and  the  HFA 
cannot  pledge  the  hill  faith  and  credit 
of  the  HFA,  the  HFA  must  collateralize 
its  obligation  through  a  letter  of  credit, 
reinsurance,  or  other  form  of  credit 
acceptable  to  the  Commissioner. 

R.  Any  reinsurance  obtained  by  the 
HFA  to  cover  its  portion  of  the  risk 
shall:  (i)  Be  subordinate  to  the  HUD- 
insured  mortgage;  (ii)  not  affect 
reimbursement  to  the  Commissioner, 
notwithstanding  the  timing  of  the  actual 
settlement  between  the  HFA  and  the 
reinsurer;  (iii)  not  be  used  to  reduce  any 
reserve  or  fund  balance  requirements 
established  by  the  Commissioner;  and 
(iv)  not  result  in  the  Federal 
Government  incurring  any  liability  as  a 
result  of  the  reinsurance  agreement. 

S.  With  respect  to  any  project 
mortgage  endorsed  for  insurance  under 
section  542(c),  the  HFA  shall  furnish  to 
the  Commissioner  project  information 
in  a  format  specified  by  the 
Commissioner.  Basic  underwriting  and 
closing  information  shall  accompany 
the  initial  and  final  closing  dockets 
submitted  for  each  project.  Information 
relating  to  project  management, 
servicing  and  disposition  will  be 
submitted  to  the  Commissioner  on  a 
periodic  basis  after  endorsement  in 
accordance  with  administrative 
requirements  of  the  Commissioner. 

T.  The  HFA  shall  enforce  the 
Regulatory  Agreement  between  the  HFA 
and  mortgagor  and  take  action  against 
the  mortgagor  for  violation  of  any 
provision(s)  thereof.  Such  action  may 
inclnde.  but  not  be  limited  to,  a 
declaration  of  default  and  application  to 
a  court  with  jurisdiction  for  specific 
performance  of  the  agreement. 

U.  The  HFA  shall  perform  annual 
physical  inspections  of  all  projects 
insured  under  section  542(c)  and  will 
submit  a  copy  of  the  inspection  report 
to  the  Commissioner  (i.e.,  showing  or 
stating  that  the  project  is  in  safe  and 
sanitary  condition).  If  a  project  is  not  in 
safe  and  sanitary  condition,  the  HFA 
will  provide  the  Commissioner  with  a 
summary  of  required  actions,  with  target 
dates,  to  correct  unresolved  findings. 

V.  The  HFA  shall  analyze  the  project  s 
annual  audit  and  within  30  days  of  the 
date  of  the  audit,  provide  the 


Commissioner  with  a  copy  of  the  audit, 
a  summary  of  unresolved  findings  and 
a  siunmary  of  actions  plaimed.  with 
target  dates,  to  correct  unresolved 
findings. 

W.  "nie  HFA  will  submit  semiannual 
reports  to  the  Commissioner  for  all 
projects  insured  under  section  542(c) 
setting  forth  the  original  mortgage 
amounts  and  outstanding  principal 
balances  on  mortgages  the  HFA  has 
underwritten,  the  status  of  all  projects 
(e.g.,  whether  current,  in  defauU, 
acquired,  under  workout  agreement,  in 
bankruptcy,  etc.).  For  projects  where  the 
mortgagor  has  declared  bankruptcy,  the 
HFA  will  submit  information  containing 
the  date  the  bankruptcy  was  filed  and 
the  date  the  HFA  requested  the  Court  to 
dismiss  the  bankruptcy  proceedings. 
X.  All  appraisal  functions  will  be 
completed  by  Certified  General 
Appraisers  licensed  in  the  State  in 
which  the  property  is  located,  and  all 
appraisal  functions  will  be  completed  in 
accordance  with  the  Uniform  Standards 
of  Professional  Appraisal  Practice. 
Y.  In  the  event  of  a  default  on  a 
muiti family  mortgage  insured  under 
section  542(c)  which  results  in  the 
Commissioner  having  to  pay  a  claim 
under  a  Contract  of  Insurance  to  the 
HFA,  the  HFA  will,  upon  determination 
of  the  loss,  assume  the  percentage  of 
loss  specified  in  an  addendum  to  this 
Agreement  (such  addendum  being  made 
a  part  of  this  Agreement)  and  in  the 
endorsement  panel  of  the  mortgage  note, 
and  reimburse  the  Commissioner, 
pursuant  to  administrative  instructions 
of  the  Commissioner,  the  amount  based 
on  that  percentage  pursuant  to  24  CFR 
266.654.  (The  HFA's  percentage  of  loss 
specified  in  the  addendum  for  a 
particular  project  must  be  consistent 
with  the  percentage  of  loss  associated 
with  the  HFA's  approval  level  specified 
in  paragraph  A  of  article  III  of  this 
Agreement.  For  a  project  involving  the 
refinancing  of  an  HFA-financed  loan,  if 
the  loan  had  been  in  default  within  12 
months  before  the  application  for 
refinancing,  the  HFA's  percentage  of 
loss  specified  in  the  addendum  must  be 
at  least  50  percent  of  the  risk). 

Z.  The  HFA  will  require  that  the 
mortgagor  keep  the  improvements  now 
existing  or  hereafter  erected  on  the 
mortgaged  prooerty  insured  against  loss 
by  fire  and  such  other  hazards, 
casualties,  and  contingencies,  as  may  be 
stipulated  by  the  Commissioner  upon 
the  insurance  of  the  mortgage  and  other 
hazards  as  may  be  requirwl  from  time  to 
time  by  the  HFA.  All  such  insurance 
shall  be  evidenced  by  a  standard  Fire 
and  Extended  Coverage  Insurance 
Policy  or  policies,  in  amounts  not  less 
than  necessary  to  comply  with  the 
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applicable  coinsurance  clause 
percentageubut  in  no  event  shall  the 
amounts  of  coverage  be  less  than  eighty 
per  centum  (80%)  of  the  actual  cash 
value  of  the  insurable  improvements 
and  equipment  of  the  project,  and  in 
default  thereof  the  HFA  shall  have  the 
right  to  obtain  such  insurance  in 
accordance  with  the  mortgage.  Such 
policies  shall  be  endorsed  with  the 
standard  mortgagee  clause  with  loss 
payable  to  the  HFA  and  shall  be 
deposited  with  the  HFA. 

AA.  The  HFA  will  comply  with  the 
affordable  housing  requirements  defined 
in  24  CFR  266.5. 

Article  IV — Mortgage  Insurance  Qosing 

The  Commissioner  agrees  that  absent 
fraud  or  material  misrepresentation  on 
the  part  of  the  HFA.  and  subject  to  the 
Commissioner's  right  pursuant  to  24 
CFR  266.417  to  adjust  the  amount  of 
mortgage  insurance,  the  Commissioner 
will  endorse  any  mortgage  presented  for 
mortgage  insurance  by  the  HFA 
pursuant  to  section  542(c)  provided  the 
HFA  is  in  good  standing  with  the 
Department,  has  been  issued  a  Firm 
Approval  Letter  pursuant  to  24  CFR 
266.300(c)  andyor  266.305(c),  and 
submits  with  each  loan  to  be  endorsed 
a  closing  docket  in  accordance  with  24 
CFR  266.420(b)  and  written 
certifications  that: 

a.  The  property  covered  by  the 
mortgage  is  free  from  all  liens  other  than 
the  lien  of  the  FHA  insured  mortgage, 
except  that  the  property  may  be  subject 
to  such  inferior  lien  or  liens,  as 
approved  by  the  HFA,  as  long  as  the 
insured  mortgage  has  first  priority  for 
payment. 

b.  All  contractual  obligations  in 
connection  with  the  mortgage 
transaction,  including  the  purchase  of 
the  property  and  the  improvements  to 
the  property,  are  paid.  An  exception  is 
made  for  obligations  that  are  approved 
by  the  HFA  and  determined  by  the  HFA 
to  be  inferior  to  the  hen  of  the  insured 
mortgage.) 

c.  The  project  owner  has  submitted 
and  the  HFA  has  approved  an 
Affirmative  Fair  Housing  Marketing 
Flan. 

d.  Equal  employment  requirements 
were  followed  pursuant  to  Executive 
Order  11246  as  implemented  by  41  CFR 
part  60. 

e.  The  project  owner  has  executed  the 
regulatory  agreement  which  compfies 
with  24  CFR  266.505. 

f.  The  project  has  been  processed, 
prudently  underwritten  (including  a 
determination  that  a  market  exists  for 


•  Pursuant  to  24  CFR  266.415(b).  this  certification 
is  made  at  final  doting  only. 


the  project),  cost  certified  (if  the  loan  is 
being  submitted  for  final  endorsement) 
and  closed  in  full  compliance  with  the 
HFA's  standards  and  requirements 
which  have  been  disclosed  to  the 
Commissioner  and  made  a  part  of  this 
Agreement  and  are  in  full  compliance 
with  HUD  standards  established  in 
connection  with  approval  of  advances 
for  insurance  and  cost  certification. 
(Note:  For  mortgages  originated  under 
Level  n.  the  certification  will  state  "in 
full  compliance  with  the  underwriting 
standards  and  loan  terms  and 
conditions  as  approved  by  the 
Commissioner.")  Further,  the  loan  shall 
be  managed  and  serviced  in  accordance 
with  procedures  disclosed  and  made  a 
part  of  this  Agreement. 

g.  For  periodic  advances  cases,  that 
each  advance  made  was  proportionate 
to  construction  progress  as  evidenced  by 
HFA  inspection  prior  to  approval  of  the 
advance. 

h.  The  HFA's  dedicated  account,  if 
required,  has  been  established  and  has 
been  increased  in  accordance  with  24 
CFR  266.110(b). 

i.  For  projects  subject  to  Davis-Bacon 
Act  requirements  under  24  CFR 
266.225,  laborers  and  mechanics 
employed  in  the  construction  of  the 
project  have  been  paid  not  less  than  the 
wages  determined  by  the  Secretary  of 
Labor  to  be  prevailing  in  accordance 
with  24  CFR  266.225(a). 

Article  V — Sanctions 

Upon  a  violation  of  any  of  the 
provisions  of  this  Agreement  by  the 
HFA,  or  upon  commission  of  any 
violation  cited  in  24  CFR  266.120,  or  of 
the  administrative  requirements 
established  by  the  Commissioner  for  the 
section  542(c)  program,  the 
Commissioner  or  his  designee  may 
impose  any  of  the  sanctions  set  forth  at 
24  CFR  266.125.  The  HFA  shall  be 
afforded  an  opportunity  for  an  informal 
hearing  pursuant  to  24  CFR  266.125(d) 
on  any  sanction  imposed.  Any  sanction 
involving  a  suspension  or  withdi%wal  of 
the  HFA's  participation  in  the  section 
542(c)  program  will  not  affeifll  any 
mortgage  insurance  endorsement  in 
effect  on  the  date  of  the  suspension  or 
withdrawal  action. 

Article  VI — Definitions 

As  used  in  this  Agreement  the  term: 

a.  Addendum  means  that  document 
attached  to  the  Risk-Sharing  Agreement 
which  may  be  unilaterally  modified  by 
the  Commissioner  without  the  need  for 
the  consent  of  the  HFA. 

b.  Allocation  means  the  portion  of  an 
HFA's  set-aside,  including  the 
minimum  number  of  units  made 
available  pursuant  to  266.10(d).  made 


available  to  an  HFA  imder  section 
542(c)  which  allocation  may  be 
increased  or  decreased  from  time  to 
time  in  accordance  with  the 
Commissioner's  administrative 
instructions. 

c.  Amendment  means  a  modification 
of  the  terms  and  conditions  of  the  Risk- 
Sharing  Agreement  requiring  the 
consent  of  both  the  Conunissioner  and 
the  HFA  or  a  modification  by  HUD  to 
24  CFR  part  266. 

d.  Contract  of  Insurance  means  the 
agreement  evidenced  by  the 
endorsement  of  the  Commissioner  upon 
the  credit  instrument  given  in 
connection  with  an  insured  mortgage, 
incorporating  by  reference  the 
regulations  in  24  CFR  part  266  and  the 
applicable  provisions  of  section  542(c). 

e.  Mortgage  includes  such  single  first 
lien  upon  the  real  estate  as  is  commonly 
given  to  secure  advances  on.  or  the 
unpaid  purchase  price  of.  real  estate 
under  the  laws  of  the  jurisdiction  where 
the  real  estate  is  situated,  together  with 
the  credit  instnunents.  if  any.  secured 
thereby. 

f.  Mortgagee  refers  to  the  original- 
lender  under  a  mortgage  and  its 
successors  approved  by  the 
Commissioner. 

g.  Project  includes  the  mortgaged 
property  and  all  its  other  assets  of 
whatsoever  nature  or  wheresoever 
situated,  used  in  or  owned  by  the 
business  conducted  on  said  mortgaged 
property,  which  business  is  providing 
housing  and  other  activities  as  are 
incidental  thereto. 

h.  Reservation  means  the  number  of 
units  from  an  HFA's  allocation 
committed  upon  issuance  of  a  Firm 
Approval  Letter,  or  as  may  be  adjusted 
upon  endorsement,  for  a  specific  project 
to  be  insured  under  section  542(c). 

i.  Set-aside  includes  the  total  number 
of  units  established  by  formula  for  use 
by  an  HFA  under  section  542(c)  (and 
related  insuring-authority  and  credit 
subsidy),  excluding  any  minimum 
number  of  units  allocated  pursuant  to 
24  CFR  §  266.10(d).  The  initial  set-aside 
may  be  increased  or  decreased  from 
time  to  time  by  the  Commissioner  in 
accordance  with  the  Commissioner's 
administrative  instructions. 

Article  VII — Amendments/ 
Modifications 

A.  This  Agreement  cannot  be 
modified  or  amended  without  the 
consent  of  both  parties  hereto,  except 
for  changes  made  by  the  Commissioner 
to  items  covered  by  Article  VIIl,  and 
amendments  or  modifications  that  may 
be  made  by  HUD  as  set  forth  in  the 
attached  Addendum  to  the  Risk-Sharing 
Agreement  that:  (1)  Specify  the  number 
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of  units,  insuring  authority  and  credit 
subsidy  allocated  or  set-aside  to  the 
HFA.  and  (2)  other  changes  that 
conform  to  statutory  or  regulatory 
amendments.  Such  regulatory 
amendments  will  not  adversely  affect 
the  interest  of  a  lender  for  any  project 
for  which  the  Com-nissioner  has  issued 
a  firm  approval  letter  pursuant  to  24 
CFR  266.300(c). 

B.  The  HFA  hereby  agrees  that  its 
written  consent  to  an  Addendum 
executed  by  the  Commissioner  which 
modifies  this  Agreement  to  list:  (1) 
Changes  in  its  principal  staff  or 
individuals  with  authority  to  sign  loan 
documents;  (2)  changes  to  existing  HFA 
underwriting  standards  and  procedures, 
loan  terms  and  conditions;  and/or  (3)  a 
change  in  the  financial  institution  in 
which  the  dedicated  account  is 
deposited,  will  not  be  necessary  if  such 
change(s)  was  requested  by  the  HFA  in 
writing. 

Article  VIII — Incorporation  of 
Regulations 

The  regulations  set  forth  in  24  CFR 
part  266  are  incorporated  into  this 
agreement  by  reference  and  made  a  part 
hereof.  The  HFA  shall,  at  all  times, 
comply  with  the  applicable  regulations 
and  with  all  other  applicable  Federal 
laws,  rule-s  and  regulations. 

Article  K— HFA  Warranty 

The  HFA  warrants  that  it  has  not,  and 
will  not,  execute  any  other  agreement 
with  provisions  contradictory  to,  or  in 
opposition  to,  the  provisions  hereof,  and 
that,  in  any  event,  the  requirements  of 
this  Agreement  and  the  requirements  of 
the  regulations  set  forth  at  24  CFR  part 
266  and  any  administrative 
requirements  established  by  the 
Commissioner  are  paramount  and 
controlling  as  to  the  rights  and 
obhgations  set  forth  herein  and 
supersede  any  other  requirements  in 
conflict  therewith. 

Article  X — ^Disclaimer 

The  Article  Headings  noted  in  this 
Risk-Sharing  Agreement  are  not 
intended  to  be  a  limitation  on  what 
materials  are  included  within  each 
Article. 

This  instrument  shall  bind,  and  the 
benefits  shall  inure  to,  the  HFA,  its 
successors,  and  to  the  Commissioner 
and  his/her  succ^essors  and  assigns  so 
long  as  a  Contract  of  Insurance 
continues  in  effect. 

The  invalidity  of  any  clause,  part  or 
provision  of  this  Agreement  shall  not 
affect  the  validity  of  the  remaining 
portions  hereof. 

Department  of  Housing  and  Urban 
Development 


Authorized  Agent 
Date    


units  to  a  total  of 


Housing  Finance  Agency 


Authorized  Agent 
Date    


Warning:  U.S.  Criminal  Code,  section 
1001.  title  18  U.S.C.  "Whoever,  in  any 
matter  within  the  jurisdiction  of  any 
department  or  agency  of  the  United 
States  knowingly  and 
willfully  •  *  •  makes  any  false, 
fictitious  or  fraudulent  statements  or 
representations,  or  makes  or  uses  any 
false  writing  or  document  knowing  the 
same  to  contain  any  false,  fictitious  or 
fraudulent  statement  or  entry,  shall  be 
fined  not  more  than  $10,000  or 
imprisoned  not  more  than  five  years,  or 
both." 

Addendum,  to  Risk-Sharing  Agreement 

No. 

This  addendum  modifies  the  Risk- 
Sharing  Agreement  (agreement),  and/or 
any  addendum  thereto,  by  and  between 


(HFA)  whose  address  is 


and  the  Assistant  Secretary  for  Housing- 
Federal  Housing  Commissioner  (the 

Commissioner)  dated  the day 

of 199 . 

The  purpose  of  this  addendum  is  to 
(check  one): 

A.  (    )  Reserve  units,  insuring 
authority  and  credit  subsidy,  and  to 
establish  the  risk-share  percentage 
between  the  HFA  and  Commissioner  for 

Project  Number located 

at ___. 

Units  reserved 


Insuring  authority 
reserved 


Credit  subsidy  reserved 

Risk-share  apportionment 
HUD  /HFA 


B.  (    )  Modify  the  present  set-aside  of 
units,  insuring  authority  or  credit 
subsidy. 

The  number  of  units  presently  set- 
aside  is ,  which  is  (    )  increased 

by units,  (    )  decreased 

by units  to  a  total 

of units.  The  insuring  authority 

is  (    )  increased  by  $     (    ) 

decreased  by  $ to  a  total  of 

$ ,  and  the  credit  subsidy  is  (    ) 

increased  by  $ (    )  decreased 


by$. 


_to  a  total  of  $_ 


C.  (    )  Modify  the  present  allocation 
of  units,  insuring  authority  or  credit 
subsidy. 

The  number  of  units  available  from 
the  HFA  approved  allocation 

is ^which  is  (    )  increased  by 

units,  (    )  decreased  by 


units.  The  insuring  authority  is  (    ) 

increased  by  $ (    )  decreased  by 

$ .  to  a  total  of  $ ,  and 

the  credit  subsidy  is  (    )  increased  by 

$ (    )  decreased  by  $ ^to 

a  total  of  $ . 

D.  (    )  New  principal  staff  or 
individuals  with  authority  to  sign  loan 
documents  or  commit  the  HFA  under 
the  Section  542(c)  program  are: 

E.  (    )  New  provisions,  or  changes  to 
existing,  HFA  underwriting  standards 
and  procedures,  loan  terms  and 
conditions  are  incorporated  by  reference 
into  the  Risk-Sharing  Agreement  and  are 
as  follows: 

F.  (    )  The  naitie  ^d  address  of  the 
new  financial  institution  in  which 
dedicated  account  is  de(K)sited  is: 

(Name  of  Financial  Institution) 

(Address) 

G.  [Reserved  for  other  purposes.) 
Department  of  Housing  and  Urban 

Development 

Authorized  Agent 

Date    — 

Attachment  "D"  Instructions  for 
Completing  Request  To  Transfer  Funds 
by  Fedwire 

Item  1— Receiver-DFI#:  The  Treasury 
Department's  ABA  number  for  deposit 
messages  is  021030004.  This  number 
should  be  entered  by  the  sending 
bank  for  all  deposit  messages  sent  to 
the  Treasury. 

Item  2— Type-Subt>'pe-CD:  The  type  and 
subtype  code  will  be  provided  by  the 
sending  bank. 

Item  3— Sender-DFI#:  This  number  will 
be  provided  by  the  sending  bank. 

Item  4 — Sending-REF#:  The  sixteen 
character  reference  number  is  inserted 
by  the  sending  bank  at  its  option. 

Item  5-Amount:  The  transfer  amount 
must  be  punctuated  with  commas  and 
decimal  points;  use  of  the  "$"  is 
optional.  This  item  will  be  provided 
by  the  depositor. 

Item  5— Sender-DFI-Name:  This 
information  is  automatically  inserted 
by  the  Federal  Reserve  Bank. 

Item  7— Receiver-DFI-Name:  The 
Treasury  Department's  name  for 
deposit  messages  is  "TREAS  NYC". 
This  name  should  be  entered  by  the 
sending  bank. 

Item  8 — Product  Code:  A  product  code 
of  "CTR"  for  customer  transfer  should 
be  the  first  data  in  the  Receiver-Text 
field.  Other  values  may  be  entered,  if 
appropriate,  using  the  ABA's  options. 
A  slash  must  be  entered  after  the 
product  code. 
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Itjrfh  9— Agency  Location  Code:  This 
item  is  of  critical  importance.  It  must 
appear  on  the  hmds  transfer  deposit 
message  in  the  precise  manner  as 
stated  to  allow  for  the  automated 
processing  and  classification  of  the  * 
funds  transfer  message  to  the  agency 
location  code  of  the  appropriate 
agency.  The  agency's  unique  code 
must  be  sp)ecified  in  the  funds  transfer 
message  in  order  for  the  funds  to  be 
correctly  classified  to  the  respective 
agency.  The  ALC  identification 
sequence  includes  the  beneficiary 
code  field  tag,  BNF=,  and  identifier 
code.  "/AC",  followed  by  the 
appropriate  ALC  number.  This 
component  must  be  in  the  following 
format: 


BNF=/AC-86090300 
The  ALC  identification  sequence  can, 
if  necessary,  begin  on  one  line  and 
end  on  the  next  line;  however,  the 
field  tag  "BNF="  must  be  one  line 
and  cannot  contain  any  spaces. 
Item  10 — ^Third  Party  Information:  This 
contains  the  appropriate  information 
to  identify  the  reason  for  the  funds 
transfer.  The  Originator  to  Beneficiary 
information  field  tag  "OBI="  is  used 
to  signify  the  beginning  of  the  free- 
form  third  party  text.  The  field  tag 
"OBI="  must  be  on  the  same  line  and 
cannot  contain  any  spaces.  The  field 
tag  is  placed  following  the  ALC 
identification  sequence  and  preceded 
by  a  space.  An  example  of  this 
dataline  is  as  follows: 


BNF=/AC-86090300  OBI=Housing       * 
Finance  Agency  Risk-Sharing 
Program  for  MF  Project  Loans 

(1) 021030004 

(2) 

(3)        .■   . 

(4) 

(5)  $10,000.00 

(6) 

(7)  TREAS  NVa 

(8)CTR/ 

(9)  BNF=/AC-86090300 

(10)  OBI= 

Housing  Finance  Agency  Risk-Sharing 

Program  forMF 
Project  Loans 

IFR  Doc.  93-29504  Filed  12-2-93;  8.45  ami 
BILUNG  COOC  4210-97-P 


a? 


Friday 
December  3,  1993 


Part  III 


Department  of 
Housing  and  Urban 
Development 


Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing  Commissioner 


25  CFR  Part  3500 

Real  Estate  Settlement  Procedures  Act 
(Regulation  X)  Escrow  Accounting 
Procedures;  Proposed  Rule 
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OEPARTMErfT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner 

24  CFR  Part  3500 

[Docket  No.  R-W-1688;  FR-3255-P-011 

RIN2502-AF77 

Real  Estate  Settlement  Procedures  Act 
(Regulation  X)  Escrow  Accounting 
Procedures 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Department  is  issuing 
this  rule  in  prop<Med  form  because,  in 
addition  to  covering  subjects  addressed 
in  earlier  rulemakings,  it  addresses 
several  matters  that  have  not  had 
extensive  public  comment.  HUD 
proposes  to  estabhsh  new  aggregate 
accounting  requirements  for  new  escrow 
accounts— established  under  mortgages 
originated  on  or  after  the  effective  date 
of  mis  rule — and  to  estabbsh  these  same 
requirements  no  later  than  after  a  three- 
year  phase-in  period  for  existing  escrow 
accounts.  These  requirements 
substantially  revise  positions  of  the 
Department  regarding  permissible 
accounting  procedures  under  Section 
10.  The  proposed  regulations  detail  how 
lenders  and  servicers  are  to  handle 
shortages,  surpluses,  and  deficiencies  in 
escrow  accounts.  HUD  also  proposes  to 
require  greater  disclosure  to  consumers 
in  the  form  of  annual  escrow  account 
statements,  particularly  where  an 
account  existed  prior  to  the  effective 
date  of  this  rule  and  is  not  subject  to  the 
same  requirements  for  new  accounts 
under  this  nile  imtil  the  end  of  the 
phase-in  period.  Because  the  rule 
remains  proposed,  HUD  restates  its 
position  in  the  December  9, 1991, 
proposed  rule  that  it  will  not  seek 
penalties  as  provided  in  section  10(d)  of 
RESPA  regarding  escrow  account 
statements  before  the  effective  date  of 
the  final  rule. 

DATES:  Comment  due  date;  February  1, 
1994.  The  Department  expects  the 
proposed  rule  to  become  effective  180 
days  after  publication  of  a  final  rule. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
tbis  proposed  rule  to  the  Rules  Docket 
Clerk,  cfffice  of  General  Counsel,  room 
10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410-0500. 
Communications  should  refer  to  the 


above  docket  number  and  title. 
Facsimile  (FAX)  comments  are  not 
acceptable.  A  copy  of  each 
commtmication  submitted  will  be 
available  for  pubhc  inspection  and 
copjdng  between  7:30  a.m.  and  5:30  p.m 
wededays  at  the  above  address. 
FOR  FURTXER  MFORMATION  CONTACT: 
William  Raid,  Research  Economist. 
Office  of  Policy  Development  and 
Research,  room  8212.  phone  (202-708- 
0421),  or  for  legal  questions.  Gnat  E 
Mitchell,  Senior  Attorney  for  RESPA, 
room  10252,  phone  (202-708-1552),  or 
Kenneth  A.  Markison,  Assistant  General 
Counsel  for  Administrative  Law,  room 
10252,  phone  (202-708-3137). 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410-0500.  The  TDD 
number  is  (202)  706-4594.  (These  are 
not  toU-fiee  numbers.) 

SUPPt£MENTARY  INFORMATION: 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  proposed 
rule  have  been  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  f(w 
review  under  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501-3520).  No 
person  may  be  subjected  to  a  penalty  for 
failure  to  comply  with  these  information 
collection  requirements  until  they  have 
been  approved  and  assigned  an  OMB 
control  nimiber.  The  OMB  control 
nun:iber.  vrfaen  assigned,  will  be 
aimounced  by  separate  notice  in  the 
Federal  Register. 

The  public  reporting  burden  for  each 
of  these  collections  of  information  is 
estimated  to  include  the  time  for 
reviewing  the  instructions,  seerdiing 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Information  on  the 
estimated  public  reporting  burden  is 
provided  under  the  preamble  heading, 
Other  Matters.  Send  comments 
regarding  this  burden  estimate  or  uiy 
other  aspect  of  this  collection  oT" 
information,  including  suggestions  for 
reducing  this  burden,  to  the  Dl^iartment 
of  Housing  and  Urban  Development, 
Rules  Docket  Clerk,  451  Seventh  Street 
SW.,  room  10276,  Washington,  DC 
20410;  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Attention 
Desk  Officer  for  HUD,  Washington.  DC 
20503. 

I.  Background 

This  proposed  rule  would  establish  a 
new  §  3500.17  in  the  Department's 
regulation  implementing  the  Real  Estate 
Settlement  Procedures  Act  of  1974 


(RESPA),  24  CFR  part  3500,  also  known 
as  Regulation  X.  This  new  section 
would  estabUsh  rules  under  section  10 
of  RESPA  relating  to  escrow  account 
statements  and  escrow  accounting 
procedures. 

On  May  16, 1988,  HUD  published  a 
proposed  rule  regarding  most  aspects  of 
RESPA,  which  included  a  request  for 
comments  from  the  public  regarding 
section  10.  On  December  9, 1991,  HUD 
also  published  a  proposed  rule 
concerning  information  in  escrow 
account  statements  required  under 
section  942  of  the  Cranston-Gonzalez 
National  Affordable  Housing  Act  (Pub. 
L.  101-625,  approved  November  28, 
1990).  On  November  2,  1992.  HUD 
published  a  final  RESPA  rule,  but 
because  HUD's  escrow  study  was  not 
completed,  HUD  reserved  the  section  of 
the  regulations  implementing  RESPA's 
escrow  account  provisions.  This 
proposed  nile  addresses  the  comments 
received  on  the  earlier  May  16, 1988, 
proposed  rule  and  the  December  9, 
1991,  proposed  rule  regarding  escrow 
account  statements. 

Section  10  (12  U.S.C.  2609)  of  the 
Real  Estate  Settlement  Procedures  Act  of 
1974  (12  U.S.C.  2601-2617)  (RESPA) 
limits  the  amount  of  money  that  lenders 
and  servicers  (generically  referred  to  as 
"servicers"  in  this  propxised  rule)  can 
collect  from  borrowers  and  hold  in 
escrow  accounts  maintained  in 
connection  with  federally  related 
residential  mortgage  loans.  Under  these 
limits  a  servicer  may  not  require  a 
borrower  to  pay  monthly  into  the 
escrow  account  in  excess  of  one-twelfth 
(one  month's  payment)  of  the  total 
amount  of  the  estimated  taxes, 
insurance  premiums,  and  other  charges 
respecting  the  property  that  are 
reasonably  anticipated  to  be  paid  during 
the  next  12  months,  plus  the  amount 
necessary  to  maintain  a  "cushion"  equal 
to  one-sixth  (or  two  months  payments) 
of  the  total  amount  of  such  taxes, 
insiuance  premiums,  and  other  charges 
for  the  year.  (Section  10  also  restricts 
the  amounts  that  a  borrower  can  be 
required  to  deposit  initially  to  set  up  an 
escrow  account  to  amoimts  necessary  to 
pay  pending  charges  plus  the  one-sixth 
cushion.) 

HUD  has  never  issued  final  rules 
regarding  Section  10  since  it  was 
enacted  as  part  of  the  original  RESPA 
legislation  in  1974  (the  cushion  was 
increased  from  one  month  to  two 
months  by  amendment  in  1976).  In  the 
last  several  years  controversy  has 
developed  about  the  limitations  of 
Section  10.  A  common  practice  of 
lenders  (which,  according  to  HUD's 
Escrow  Study  discussed  below,  nearly 
90%  follow)  is  to  collect  and  account  for 
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each  escrowed  item  and  to  provide  for 
a  one-sixth  cushion  for  each  item 
separately.  Under  this  method — known 
as  single-  or  individual  item  analysis — 
the  account  is  established  by  the  lender, 
and  payments  are  required  from  the 
borrower  so  that  the  amounts  coming 
due  for  each  separate  item  will  be 
sufficient  to  pay  a  bill  coming  due  for 
that  item,  regardless  of  whether  other 
monies  are  available  in  the  account  as 
a  whole  to  pay  the  bill. 

The  effect  of  the  single-item  method 
is  almost  always  to  collect  more  money 
in  the  escrow  account  than  would  be  the 
case  if  the  account  were  computed  on 
an  aggregate  basis — considering  what  is 
available  in  the  account  as  a  whole. 
Attorneys  General  of  a  number  of  States 
have  studied  the  issue  and  have  claimed 
that  single-item  analysis  has  resulted  in 
substantial  overescrowing  of  consumers' 
money. 

Several  State  Attorneys  General  have 
brought  legal  actions  against  two  major 
mortgage  servicers,  charging  each  with 
overescrowing  based  on  RESPA  limits. 
The  two  companies  have  recently 
settled  with  what  the  Attorneys  General 
state  is  a  $100-150  million  refund 
obligation.  The  settlement  agreements 
reflect  the  comments  of  the  Attorneys 
General  regarding  Section  10  of  RESPA 
(below),  but  provide  that  if  HUD  puts 
forth  a  regulation  contrary  to  the 
settlement  interpretations,  the 
settlements  may  be  reopened  and 
renegotiated. 

In  February  1980,  an  informal  HUD 
opinion  took  the  position  that  in 
determining  whether  escrow  accounts 
were  maintained  in  a  manner  consistent 
with  RESPA's  requirements,  lenders 
could  use  either  single-item  or  aggregate 
analysis.  This  position  was  consistent 
with  the  legal  position  later  taken  in 
February  1991  by  the  Comptroller 
General,  which  held  that  both  the 
single-item  and  aggregate  analysis 
methods  could  be  permitted  imder 
RESPA.  The  Comptroller  General  said 
that  HUD  should  issue  regulations  to 
clarify  what  method  or  methods  were 
permissible. 

On  May  16, 1988  (53  FR  17424),  HUD 
pubhshed  a  proposed  rule  that  sought  to 
implement  all  aspects  of  RESPA.  That 
proposed  rule  contained  a  limited 
discussion  of  Section  10  concerning 
escrow  accoimts  and  requested 
comments  from  the  public,  including 
specific  comments  on  the  desirabihty  of 
HUD  requiring  an  aimual  statement 
setting  forth  information  regarding  the 
escrow  account  (Proposed  Rule 
Preamble,  Section  IV).  Only  one 
comment  was  received  regarding  the 
escrow  accoimt  provisions,  a  collective 
comment  from  the  Attorneys  General  of 


four  States.  These  Attorneys  General 
asked  that  HUD  publish  a  definitive  rule 
regarding  escrow  accounting 
procedures.  They  also  requested  HUD  to 
clarify  the  limits  in  Section  10  by 
requiring  that  the  servicer  compute  a 
trial  running  balance  for  each  escrow 
account  each  year,  so  that  at  one  time 
during  the  year  the  account  reached  the 
one-sixth  cushion  on  an  aggregate  basis. 
Additionally,  the  Attorneys  General 
commented  that  where  mortgage  loan 
documents  do  not  require  an  escrow 
account,  or  they  specify  a  lesser 
cushion,  the  documents  should  prevail. 

In  1990,  at  congressional  hearings  on 
the  subject  of  escrow  accounting,  HUD's 
then-General  Counsel  announced  that 
HUD  would  imdertake  a  study  of  escrow 
accounting  practices.  HUD  divided  the 
study  into  two  phases.  The  first  was  to 
identify  all  the  factors  that  affected  the 
balance  in  the  escrow  account, 
including  accounting  techniques,  size  of 
cushion,  and  the  frequency  of  required 
payments.  The  second  phase  was  to 
determine  actual  industry  practices  and 
the  prevalence  of  overescrowing. 

In  May  1991.  HUD  issued  its  Phase  I 
study  entitled  "Escrow  Management  for 
Single-Family  Residential  Property 
Phase  1  Report,"  which  concluded — 
using  models  developed  to  simulate  the 
effect  of  different  factors  on  escrow 
balances — that  there  was  wide  variation 
in  escrow  practices  and  that  several 
factors  outside  the  servicers'  control 
(such  as  due  dates  for  bills),  as  well  as 
factors  within  servicers'  control  (such  as 
accounting  methods),  affected  the 
balance  in  escrow  accounts.  In 
December  1992,  HUD  issued  the  Phase 
n  study  of  escrow  practices  entitled 
"Escrow  Management  for  Single-Family 
Residential  Property,  Phase  2:  Report  on 
Servicer  Survey",  which  was  based  on 
a  large  statistical  sample  of  escrow 
accounts.  The  study  found  that  88 
percent  of  escrow  accounts  are 
computed  using  single-item  analysis,  2 
percent  by  aggregate  analysis,  and  10 
percent  by  some  hybrid  of  these  two 
methods. 

The  study  used  a  standard  that 
permitted  either  single-item  or  aggregate 
analysis  and  allowed  retention  of  a  oiie- 
sixth  (or  two  months)  cushion  plus  an 
additional  month  for  "pre-accrual". 
"Pre-accrual"  is  apractice  that  some 
servicers  have  used  where  funds  needed 
for  disbursement  from  an  escrow 
account  are  required  to  be  on  deposit  in 
the  accoimt  at  a  date-prior  to  the 
disbursement  date,  and  that  has  resulted 
in  monies  in  escrow  accoimts  in 
addition  to  the  one-sixth  cushion  of  a 
month's  payments  or  more.  Using  a 
standard  allowing  a  month  of  pre- 
accrual  along  with  the  one-sixth 


cushion,  the  study  concluded  that  90% 
of  accounts  were  within  the  hmits  and 
10%  were  overescrowed.  Using  a 
standard  not  permitting  pre-accrual  but 
still  permitting  a  one-sixth  cushion 
under  either  aggregate  or  single-item 
analysis,  the  data  indicated  that  82%  of 
escrow  accounts  were  within  the  Umits 
and  18%  were  over-escrowed.  Finally,  if 
there  had  been  a  standard  requiring 
aggregate  accounting  or  that  accounts 
reach  the  one-sixth  cushion  on  an 
aggregate  basis,  the  data  would  have 
showno  that  approximately  33  percent  of 
escrow  accounts  exceeded  the  limits. 

Using  the  standard  of  a  one-sixth 
cushion,  permitting  single-item 
analysis,  plus  a  mdhth  of  pre-accrual. 
the  Phase  II  report  found  Uiat  a  total  of 
approximately  $700  milUon  of 
borrowers*  funds  were  overescrowed 
under  residential  mortgages.  Assuming 
a  5  percent  interest  rate,  this  amount 
would  result  in  approximately  $35 
milUon  in  foregone  interest  that 
borrowers  could  have  earned  on  these 
funds  if  they  had  the  use  of  them. 
Thirty-five  million  dollars  in  foregone 
interest  represents  approximately  $10- 
11  interest  foregone  for  each  over- 
escrowed  account.  Using  a  one-sixth 
cushion  standard  with  aggregate 
analysis  and  without  additional  pre- 
accrual,  the  hypothetical  amount  of 
overescrowed  funds  would  be  $1.6 
billion  or  $80  million  in  foregone 
interest.  This  results  in  approximately 
$25  of  foregone  interest  for  every  over- 
escrowed  account,  and,  of  course,  the 
consumer  is  also  deprived  of  the  use  of 
the  funds.  These  survey  estimates 
applied  to  an  estimated  31  million 
mortgages  with  escrow  accounts. 

When  the  final  rule  for  RESPA  was 
ready  for  publication,  neither  the  Phase 
n  study  nor  the  escrow  provisions  were 
finished.  Accordingly,  the  November  2, 
1992  (57  FR  49600),  RESPA  Final  Rule 
did  not  include  escrow  provisions,  but 
reserved  a  section  for  future  rules 
regarding  escrow  accounting  procedures 
and  escrow  account  statement 
requirements  added  by  section  942  of 
the  National  Affordable  Housing  Act  (12 
U.S.C.  2605).  At  the  same  time,  the 
November  2, 1992,  rule  withdrew  all 
formal  and  informal  opinions  issued 
before  the  rule,  including  the  1980 
opinion  concerning  escrow  accounting. 

On  January  21, 1993.  HUD  published 
an  Interpretive  Rule  that  restated  the 
earlier  HUD  position  that  either  single- 
item  or  aggregate  analysis  was 
permissible  under  RESPA.  The  rule 
included  an  appendix  illustrating 
computations  which,  unlike  the  Phase  II 
study,  did  not  include  a  "pre-accrual" 
period.  This  interpretive  rule  will  be 
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suporsedad  by  the  final  rale  resulting 
from  this  rulemaking. 

Based  on  tfie  HUD  escrow  study,  it  is 
clear  that  too  many  accounts  are 
overescrowed  and  too  much  of 
consumers'  huids  is  being  held  by 
mortgage  servicers.  Therefore,  it  is  the 
view  ofthe  Secretary  that  stricter 
adherence  to  RESPA's  escrow  account 
limits  must  be  achieved.  To  that  end. 
the  Secretary  has  concluded  that  use  of 
aggregate  accounting  by  servicers  in 
analyzing  escrow  accounts  is  the  best 
and  simplest  meens  to  stop 
overescrowing  of  consumers'  accounts 
and  to  implement  fully  and  fairly  the 
RESPA  Section  10 's  limits  on  accounts. 
This  rule,  therefore,  would  require  that 
servicers  ar  alyze  all  new  escrow 
accoimts  under  mortgages  originated  on 
r  r  after  the  effective  date  of  this  rule  on 
En  aggregate  basis  and  that  no  later  than 
xhi99  years  after  the  effective  date  of  this 
rule,  servicers  use  aggregate  accounting 
lor  all  accounts. 

In  this  proposed  rule  existing  escrow 
accounts  are  identified  as  "pre-rule" 
accounts:  escrow  accounts  established 
on  or  aftw  the  effective  date  of  the  rule 
are  called  "poet-rule"  accounts.  Under 
the  rule,  during  a  three-year  phase-in 
period,  servicers  may  continue  to  use 
single-item  or  aggregate  analysis  or 
acceptable  hybrids  of  the  two  for  pre- 
rule  accounts.  During  the  phase-in 
period,  the  rule  would  Impose  strict 
requirements  for  servicers  to  determine 
the  one-sixth  cushion,  regardless  of 
which  accounting  method  is  employed; 
where  single-item  accoimting  is 
employed,  the  cushions  for  each  single- 
item  may  not  exceed  the  one-sixth  limit. 
Also,  for  pre-rule  accounts,  servicers 
may  continue  to  employ  pre-accrual 
requirements  as  long  as  such 
requirements  do  not  result  in  accounts 
exceeding  the  two-month  limit.  There  is 
no  authority  under  RESPA  for  servicers 
to  require  "pre-accrual"  of  funds  to 
exceed  the  one-sixth  limits  under 
Section  10.  The  practice  of  "pre- 
accrual"  and  use  of  that  term  is 
prohibited  for  post  rule  accoimts;  the 
term  is  confusing  to  consumers. 

For  post-rule  accounts,  the  proposed 
rule  would  require  servicers  to  use 
aggregate  analysis  for  each  account,  so 
that  the  actual  account  balance  will  be 
less  than  or  equal  to  the  allowable 
cushion  (of  cme-sixth  of  annual 
estimated  disbursemeoits  from  the 
account]  at  least  once  during  the 
computation  year.  There  are  several 
important  reasons  fot  allowing  a  phase- 
in  period  prior  to  implementing  these 
new  requirements.  First,  the  mortgage 
servicing  industry  currently  widely  uses 
the  single-item  accounting  method  for 
escrow  accounts.  Second,  this  proposed 


requirement  represents  •  significant 
change  in  applying  the  escrow  limits 
from  past  informal  HUD  poUcy.  Third, 
servicing  rights  to  existing  mort^iges 
have  been  bought  and  sold  in  reliance 
on  past  sUtements  by  HUD  and  the 
General  Accounting  Office  (GAO) 
permitting  single-item  analysis. 
Immediate  application  of  this  new 
requirement  to  existing  accounts  would 
have  a  substantial  negative  effect  on  the 
value  of  mortgage  servicing. 

Moreover,  the  Secretary  recognizes 
the  need  for  achieving  imiformity  in  the 
mortgage  servicing  industry  and  in  the 
software  and  forms  industry  which 
services  it  He  also  recognizes  the 
inherent  unworkability  of  having  two 
classes  of  acco\mts,  those  established 
before  the  rule  and  those  after  it,  which 
could  have  created  a  dual  system  for  as 
long  as  thirty  years.  Therefore,  the 
Secretary  believes  that  the  cost  and 
inconvenience  to  the  mortgage  servicing 
industry  would  be  offset  by  the 
advantage  of  uniform  standards 
throughout  the  industry  and  the 
reduction  of  Utigation  regarding 
controversial  elements  of  servicers' 
procedures.  The  Secretary  recognizes 
the  effect  on  servicing  of  the  current 
rapid  rate  of  refinancings  and  other 
discharges  of  mortgage  debt.  He  believes 
that  this  turnover,  coupled  with  a  three 
yeer  phase-in  period  for  the  rule,  would 
allow  the  servicing  market  to  adjust  its 
pricing  rapidly  to  comport  to  the  new 
rulemaking  without  undue  loss. 
During  the  phase-in  praiod  the 
proposed  rule  woidd  require  an 
expanded  disclosure  to  borrowers 
concerning  amounts  held  in  thdr 
escrow  accounts  if  any  method  other 
than  aggregate  accounting  is  employed. 
This  is  because  accounting  methods 
other  than  aggregate  accounting  are 
more  difficult  to  understand.  Also, 
through  greater  disclosure,  accounts  are 
more  likely  to  amform  to  the  limits 
required  by  Section  10  and  these 
regulations.  Moreover,  the  Department 
anticipates  that  in  the  interest  qj^.  ^ 
consistency,  many  servicers  would 
move  as  quickly  as  possible  to^ 
implement  the  new  requirements  under 
this  rule  for  all  accounts.  When 
mortgage  servicing  is  sold  dxuing  the 
phase-in  period,  the  new  requirements 
would  not  apply  as  long  as  the  original 
mortgage  is  in  force.  When  a  mortgage 
is  refinanced  and  a  new  obligation 
replaces  an  existing  obligation,  the  new 
escrow  accoimting  requirements  would 

This  proposed  rule,  therefore,  would 
provide:  Limits  xmda  Section  10  on 
deposits  in  escrow  accounts; 
permissible  accounting  procedures  in 
applying  these  limitalione;  requirements 


for  initial  and  annual  escrow  account 
statements;  and  uniform  definitions 
regarding  Secticm  10.  The  rule  makes 
clear  that  both  single-item  analysis  and 
aggregate  analysis  are  acceptable 
accounting  procedures  for  carrying  out 
Section  lO's  requirements  for  existing 
escrow  accounts  only  until  the  end  of  a 
three-year  phase-in  period  for  aggregate 
accounting,  and  that  aggregate 
accounting  is  required  for  new  accounts 
under  new  mortgages  on  or  after  the 
effective  date  of  the  rule. 

The  rule  would  restrict  servicers  from 
retaining  in  an  escrow  account  a 
"cushion"  of  more  than  one-sixth  of  a 
year's  projected  disbursements  for  new 
accounts  and,  under  single-item 
analysis  for  existing  accounts,  one-sixth 
ofthe  year's  projected  disbursements  for 
each  item.  It  also  would  set  out  rules  for 
shortages,  surpluses,  and  deficiencies 
(§  3500.17(f)). 

This  proposed  rule  would  provide 
that  the  bmits  established  are  the 
maximums  that  may  be  collected  by  the 
servicer  under  the  mortgage  loan 
documents  or  if  the  documents  are 
silent;  the  mortgage  loan  documents 
prevail  if  lower  amounts  are  specified. 
The  nde  would  not  provide  that  an 
escrow  account  is  prohibited  if  the 
mortgage  loan  documents  are  silent. 
Such  a  prohibition  would  exceed  HUD's 
authority  under  RESPA. 

Review  of  Public  Comments 

Section  942  of  NAHA  amended 
Section  10  of  RESPA  to  require  that  an 
initial  escrow  account  statement  be 
dehvered  to  borrowers  at  the  settlement 
of  the  loan  and  that  an  annual  statement 
be  provided  to  borrowers  showing  the 
previous  year's  activities  in  the  escrow 
account  On  December  9, 1991.  HUD 
.  published  a  proposed  rule  (56  FR 
64446)  and  requested  comments  on  the 
codification  of  these  requirements. 
Fifty-one  comments  were  received  as 
discussed  here. 

Nine  comments  requested  a  delay  in 
implementation  of  a  final  rule  because 
of  a  need  to  retrain  staff!,  use  up 
previous  forms,  change  software,  and 
address  other  administrative  burdens. 
The  Department  proposes  to  establish  a 
180-day  period  after  the  publication  of 
a  final  rule  for  foil  implementation  of 
most  of  the  rule  provisions  (the 
exception  is  a  three  year  phase-in  of  the 
ag^wate  accounting  requirements). 
Eight  comments  raised  questions 
regarding  voluntarily  estabUshed  escrow 
accounts.  The  rule  has  been  clarified  to 
indicate  that  accounts  imder  the  totally 
independent  control  of  borrowers  would 
not  be  covered.  However,  accounts 
under  the  control  of  servicers  are 
covered,  including  accounts  established 
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voluntarily  or  accounts  in  which  some 
items,  such  as  credit  life  or  mortgage  life 
insurance,  are  contributed  voluntarily. 

Sixteen  comments  were  received 
regarding  the  time  of  delivery  ofthe 
initial  escrow  account  statement.  Many 
Questioned  the  requirement  that  the 
document  be  delivered  at  settlement, 
and  were  concerned  that  failure  to  do  so 
might  affect  the  marketability  ofthe 
loan.  Section  17  of  RESPA  (Contract  and 
Uens;  Validity)  (12  U.S.C.  2615) 
provides  that  RESPA  will  not  affect  the 
validity  of  any  lien  or  contract.  After 
review  of  the  statute  and  its  legislative 
history,  HUD  has  concluded  that  the 
intent  of  the  statute  was  to  require  the 
delivery  ofthe  statement  at  settlement, 
and  the  proposed  rule  so  provides. 
Other  commenters  were  concerned  that 
the  settlement  agent  was  given  an 
additional  burden  for  the  information 
provided  in  the  initial  escrow  account 
statement.  However,  the  legislative 
language  assigns  responsibility  to  the 
"servicer."  In  any  event,  the  information 
provided  in  the  initial  statement  is 
clearly  delineated  as  "estimates,"  and  is 
subject  to  change  during  the  escrow 
account  computation  year.  If  an  escrow 
account  is  not  a  requirement  for  closing 
the  loan,  or  is  not  established 
voluntarily  at  settlement,  but  is 
established  at  some  point  after 
settlement,  then  the  servicer  has  45  days 
after  the  account  is  established  to 
submit  the  initial  escrow  account 
statement. 

Twenty-six  comments  were  received 
on  the  format  of  the  initial  escrow 
account  statement.  Some  of  these 
comments  are  adopted  in  this  proposed 
rule,  including  clarifying  that  the  format 
is  a  required  base  document,  but  that 
additional  material  may  be  added  and 
certain  modifications  (as  specified  in 
the  related  instructions)  may  be  made, 
as  long  as  the  intent  of  the  disclosure  is 
not  impaired. 

Five  commenters  were  concerned  that 
a  signed  acknowledgment  is  required 
when  deUvery  of  an  escrow  account 
statement  is  made  in  person.  HUD's 
view  continues  to  be  that  this  provision 
is  not  onerous  and  is  likely  to  be 
accomplished  in  face-to-face 
applications  or  settlements,  as  needed, 
or  by  mail,  in  the  same  way  that  other 
exchanges  of  documents  or  settlement 
materials  are  handled  in  various 
jurisdictions.  In  the  case  of  multiple 
borrowers,  the  borrowers  should 
designate  one  borrower  for  delivery  of 
documents. 

Several  commenters  questioned 
HUD's  need  to  specify  the  type  of 
information  and  the  manner  of  retention 
needed  for  recordkeeping  purposes.  In 
this  proposed  rule,  HUD  has  deleted 


these  specific  details.  However,  HUD 
reiterates  in  this  projKtsed  rule  that 

servicers  must  maintain  a  recordkeeping 
system  to  reflect  compliance  with  the 
Act,  and  that  the  failure  to  maintain 
such  records  may  be  considered  failure 
to  comply  with  the  Act  and  these 
regulations.  HUD  proposes  retaining 
five  year  record  retention  requirements, 
from  the  date  of  the  servicer's  last  act  of 
servicing,  in  order  to  enforce  this 
provision. 

Several  of  the  twenty-one  comments 
received  on  the  annual  escrow  account 
statement  requirements  indicated  that 
servicers  believed  they  were  providing 
all  ofthe  information  required,  at  least 
at  some  point  during  a  year.  HUD  has 
concluded  that  the  statute  requires  a 
yearly  statement  to  be  provided,  so  that 
at  one  point  during  the  year  borrowers 
will  have  occasion  to  focus  on  their 
escrow  accounts.  A  one-time  statement 
is  required  each  year,  even  if  the 
servicer  providesi  cumulative  data 
regarding  the  escrow  account  during  the 
year.  In  this  proposed  rule,  HUD  sets 
forth  a  format  for  an  annual  statement 
that  meets  the  statutory  requirements 
and  that  will  help  borrowers  to 
understand  more  easily  the  transactions 
in  their  escrow  accounts,  Within  the 
format  are  different  pre-rule  and  post- 
rule  annual  escrow  account  statement 
disclosure  requirements. 

This  rule  proposes  including  "short 
year"  provisions  so  that  servicers  may 
restructure  their  computation  years,  if 
desired.  The  statute  does  not  mandate 
calendar  year  statements,  but  because  of 
the  requirements  ofthe  Internal 
Revenue  Service  (IRS)  for  some  of  the 
same  information,  the  Department 
believes  that  many  servicers  would 
want  to  make  this  change.  The  format 
language  may  be  combined  with  other 
documents,  such  as  the  Substitute  1098 
submitted  to  the  IRS.  One  commenter 
asked  if  late  charges  could  be  included. 
This  is  at  the  servicer's  option;  neither 
the  statute  nor  the  rule  addreiss  this 
matter 

One  commenter  noted  that  fees  could 
not  be  charged  for  escrow  statements 
and  wanted  to  know  if  fees  could  be 
charged  for  escrow  account  management 
services.  There  is  no  statutory  basis  to 
allow  or  disallow  servicers  charging 
operating  fees  for  the  management  of 
escrow  accounts. 

Nineteen  commenters  were  concerned 
with  the  requirement  that  mandated  a 
servicer  to  make  timely  payments  even 
though  there  are  insufficient  monies  in 
the  escrow  account.  This  provision  was 
based  on  section  6(g)  of  RESPA 
(Servicing  of  Mortgage  Loans  and 
Administration  of  Escrow  Accounts). 
However,  the  proposed  rule  makes  clear 


that  this  requirement  only  applies 
where  the  borrower  has  made  the 
payments  in  a  timely  manner  to  the 
escrow  account. 

Miscellaneous  Matters 

The  proposed  rule  would  cover  all 
escrow  accounts  for  all  federally  related 
mortgage  loans,  whether  opened  before 
or  after  the  effective  dale  of  RESPA 
(December  22, 1974).  The  rule  proposes 
different  requirements  for  accounts 
established  under  mortgages  originated 
prior  to  the  effective  date  of  this  rule 
than  for  accounts  that  are  established 
under  mortgages  originated  after  the 
effective  date.  Becaase  escrow  account 
practices  involve  a  siA>stantial  number 
of  definitions  not  otherwise  relevant 
under  other  parts  of  RESPA,  a  separate 
definition  section  for  terms  specific  to 
escrow  accounts  is  included  in  this  rule. 
.   The  Department  recognizes  that 
currently  outstanding  instructions  for 
escrow  accounts  for  FHA-insured 
mortgages  (24  CFR  203.550)  are  not 
entirely  consonant  with  this  proposed 
rule.  In  the  event  that  a  final  rule  is 
adopted  that  also  differs  from  these  FHA 
requirements,  the  RESPA  rule  will 
govern,  and  the  Department  will 
concurrently  amend  its  FHA-insured 
mortgage  instructions  and  forms. 

Finally,  the  Department  requests 
comments  regarding  any  other  matters  it 
might  cover  in  this  escrow  account  rule, 
for  example,  whether  the  Department 
should  take  a  position  regarding 
escrowring  in  Uiose  States  that  give 
"super-liens"  to  condominium 
associations.  Also,  the  current  proposed 
rule  does  not  discuss  accounting 
methodology  in  collecting  for  escrow 
accoimt  items  that  are  paid  less 
frequently  than  yearly,  such  as  certain 
flood  insurance  premiums.  The 
Department  welcomes  comments 
regarding  treatment  of  such  escrow 
account  items,  as  well  as  any  other 
comments  on  this  proposed  rule. 

Mortgage  Servicing  Transfer  Provisions 
(Section  6  of  RESPA) 

On  April  26, 1991,  the  Department 
issued  an  Interim  Rule  for  effect 
implementing  the  provisions  of  Section 
6  of  RESPA.  This  interim  rule  was 
codified  in  the  1992  Code  of  Federal 
Regulations  (CFR)  at  24  CFR  3500.21, 
but  does  not  appear  in  the  1993 
codification.  Nonetheless,  this  Interim 
Rule  remains  in  effect  and  must  be 
followed  by  all  covered  persons.  The 
Department  anticipates  subsequent 
rulemaking  to  change  the  status  ofthe 
mortgage  servicing  transfer  provisions 
fi^m  Interim  to  Final,  but  reiterates  that 
the  current  Interim  Rule  continues  in 
effect. 
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Other  Matters 

Public  Reporting  Burden 

The  information  collection 
requirements  contained  in  this  proposed 


rule  have  been  submitted  to  the  Office 
of  Management  and  Budget  for  approval 
under  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C  3501-3520).  The 


following  provisions  of  the  proposed 
rule  have  been  determined  by  the 
Department  to  contain  collection  of 
information  requirements: 


Reference  In  rule 

Number  of 
respondents 

Number  of 
responses 
per  respond- 
ent 

Total  annual 

responses 

(miUion) 

Hours  per 
response 

Total  hours 

InitiaJ  statement  - 

2.000 
2,000 

1,950 
17,825 

3.9 
36.65 

.0875 
.120833 

341.250 

Annual  statement „ ~ 

4.307,696 

Total  annual  burden 

4,648.946 

Environmental  Impact 

In  accordance  with  40  CFR  1508.4  of 
the  regulations  of  the  Council  on 
Environmental  Quality  and  24  CFR 
50.20  of  the  HUD  regulations,  the 
pohcies  and  procedures  contained  in 
this  proposed  rule  do  not  affect  a 
physical  structure  or  property  and  relate 
only  to  statutorily  required  accounting 
and  reporting  procedures,  and, 
therefore,  are  categorically  excluded 
from  the  requirements  of  the  National 
Enviroiunental  Policy  Act. 

Executive  Order  12866 

This  proposed  rule  constitutes  a 
"significant  regulatory  action"  as  that 
term  is  defined  in  section  3(f)  of 
Executive  Order  12866  on  Regulatory 
Planning  and  Review  issued  by  the 
President  on  September  30, 1993.  A 
preliminary  review  of  the  proposed  rule 
indicated  that  it  might,  as  defined  in 
that  Order,  have  an  annual  effect  on  the 
economy  of  $100  milUon  or  more. 
Accordingly,  a  preliminary  regulatory 
impact  analysis  has  been  prepared  and 
is  available  for  review  and  inspection  in 
room  10276,  Rules  Docket  Clerk,  Office 
of  the  General  Counsel,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street  SW.,  Washington,  DC 
20410-0500. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  proposed  rule 
before  publication  and  by  approving  it 
certifies  that  this  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  requirements  of  the  proposed  rule 
are  directed  toward  the  accounting 
procedures  used  in  the  mortgage 
servicing  industry  and  the  disclosure  to 
consumers  of  related  information. 

Executive  Order  12612,  Federalism 

The  General  Coimsel.  as  the 
Designated  Official  imder  section  6(a)  of 
Executive  Order  12612.  Federalism,  has 
determined  that  the  policies  contained 


in  this  proposed  nJe  would  not  have 
substantial  direct  efi'ects  on  States  or 
their  political  subdivisions,  or  the 
relationship  between  the  federal 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  As  a  result,  the 
proposed  rule  is  not  subject  to  review 
imder  the  Order.  The  requirements  of 
the  proposed  rule  are  directed  toward 
the  accounting  procedures  used  in  the 
mortgage  servicing  industry  and  the 
disclosure  to  consimiers  of  related 
information. 

Executive  Order  12606,  the  Family 

The  General  Counsel,  as  the 
Designated  Official  imder  Executive 
Order  12606,  The  Family,  has 
determined  that  this  proposed  rule  does 
not  have  the  potential  for  significant 
impact  on  family  formation, 
maintenance,  and  general  well-being, 
and,  thus,  is  not  subject  to  review  imder 
the  Order.  No  significant  change  in 
existing  HUD  policies  or  programs  will 
result  from  promulgation  of  this 
proposed  rule,  as  those  policies  and 
programs  relate  to  family  concerns.      • 

Regulatory  Agenda 

This  proposed  rule  was  listed  as 
sequence  1522  in  the  Department's 
Semiannual  Agenda  of  Regulations 
published  on  October  25. 199»,  (58  FR 
56402,  56426)  under  Executive  Order 
12866  and  the  Regulatory  Flexibility 
Act,  and  was  requested  by  and 
submitted  to  the  Committee  on  Banking, 
Housing  and  Urban  Affairs  of  the  Senate 
and  the  Committee  on  Banking.  Finance 
and  Urban  Affairs  of  the  House  of 
Representatives  under  section  7(o)  of 
the  Department  of  Housing  and  Urban 
Development  Act. 

List  of  Subjects  in  24  CFR  Part  3500 

Consumer  protection,  Housing, 
Mortgages,  Real  property  acquisition. 
Reporting  and  recordkeeping 
requirements. 


For  the  reasons  set  out  in  the 
preamble.  24  CFR  part  3500  is  proposed 
to  be  amended  as  follows: 

PART  3500— REAL  ESTATE 
SETTLEMENT  PROCEDURES  ACT 

1.  The  authority  citation  for  part  3500 
would  continue  to  read  as  follows: 

Authority:  12  U.S.C.  2601  etseq. 

2.  A  new  §  3500.17  would  be  added, 
to  read  as  follows: 

93500.17    Escrow  accounts. 

(a)  General.  The  requirements  in  this 
section  are  stated  in  terms  of  escrow 
accoimts  where  payments  are  made  and 
accounts  computed  on  a  monthly  basis. 
If  escrow  account  payments  are  made 
bi-weekly  or  for  other  calendar  periods, 
the  requirements  in  this  section  should 
be  applied  appropriately  for  such  other 
periods,  and  escrow  account  statements 
and  analysis  modified  accordingly. 

(b)  Definitions.  As  used  in  this 
section: 

Acceptable  accounting  method  means 
an  accounting  method  used  by  a 
servicer  to  conduct  an  escrow  analysis 
for  an  escrow  account  and  which  is 
permitted  under  §  3500.17(c)  of  this 
regulation.' 

Aggregate  (or)  composite  analysis, 
hereafter  called  aggregate  analysis,  is  an 
accoimting  method  used  in  making  an 
escrow  account  analysis  to  compute 
required  balances  for  and  payments  to 
an  escrow  account  in  which  the 
sufficiency  of  funds  for  such  balances   - 
and  payments  is  determined  by 
analyzing  the  accoimt  as  a  whole.  For 


>  Until  the  conversion  date  for  pr«-rule  accounts, 
both  single-item  (individual-item)  analysis  and 
aggregate  analysis  methods  are  acceptable 
accounting  methods,  as  are  accounting  methods 
that  combine  characteristics  of  both  the  foregoing 
methods  (sometimes  termed  "hybrid  accounting 
methods"),  as  long  as  use  of  any  such  method  does 
not  result  in  payments  or  cushions  in  excess  of 
those  that  result  from  escrow  account  analysis  using 
the  single-item  analysis  method.  For  post-rule 
accounts,  aggregate  analysis  is  the  only  acceptable 
accounting  method  to  conduct  escrow  account 
analysis  to  ensure  compliance  with  the  limits 
imposed  by  this  regulation. 
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purposes  of  this  section,  permissible 
calculations  imder  this  method  are  set 
forth  in  Appendix  F  of  this  part 

Annual  Escrow  Account  statement 
means  a  statement  containing  all  of  the 
information  set  forth  in  paragraph  (i)  of 
this  section,  and  that  must  be  submitted 
to  the  borrower  not  more  than  30 
calendar  days  after  the  conclusion  of  the 
annual  escrow  accoimt  analysis 
required  by  this  section. 

Composite  analysis  means  the  same  as 
"aggregate  analysis". 

Conversion  date  means  the  date  three 
years  from  the  effective  date  of  this 
section  (i.e.,  [insert  date  three  years 
after  effective  date  as  published  in  the 
Federal  Register]),  by  which  date  all 
ser\'icers  are  required  to  use  aggregate 
analysis  in  conducting  escrow  account 
analyses  for  escrow  accounts  in 
accordance  with  this  section. 

Cushion  or  reserve  (hereafter  cushion) 
means  funds  allowed  to  be  required  by 
a  servicer  under  paragraph  (c)  of  this 
section  to  be  paid  by  a  borrower  into  an 
escrow  account  to  cover  unanticipated 
disbursements  or  to  cover 
disbursements  made  before  the 
borrower's  payments  are  available  in  the 
account. 

Date  of  establishment  of  an  escrow 
account  means  the  date  the  servicer 
establishes  the  escrow  account. 

Deficiency  is  the  amount  in  excess  of 
the  balance  of  an  escrow  account  that  a 
servicer  actually  advances  from  its  own 
funds  to  pay  a  disbursement  frt>m  tbp 
account  on  the  date  sych  disbursement 
is  due. 

Delivery  means  the  placing  of  a 
doaiment  in  the  United  States  mail, 
first-class  postage  paid,  addressed  to  the 
last  known  address  of  the  recipient. 
Hand  delivery  also  constitutes  delivery. 

Disbursement  date  means  the  date  on 
which  the  servicer  actually  pays  each 
escrow  item  or  items  from  the  escrow 
accoimt.  A  disbursement  date  must 
occur  on  or  before  either  the  last  date  on 
which  the  item  can  be  paid  without 
penalty  or  the  last  date  on  which  the 
item  can  be  paid  without  losing  an 
available  discount. 

Escrow  account  means  any  account 
that  is  established  by  or  under  the 
control  of  a  servicer  on  behalf  of  a 
borrower  for  the  purpose  of  making 
payments  of  taxes,  insurance  premiums, 
or  other  charges  with  respect  to  a 
federally  related  mortgage  loan, 
including  charges  that  the  borrower  and 
servicer  have  voluntarily  agreed  that  the 
servicer  should  collect  and  pay.  The 
definition  encompasses  any  account 
established  for  this  described  purpose, 
although  it  may  be  called  a  "trust 
account",  "reserve  account",  "impound 
account",  or  other  term  in  different 


localities.  An  "escrow  account" 
includes  any  arrangement  where  a 
portion  of  borrower's  payments  are 
added  to  principal  and  subsequently 
deducted  from  principal  when  charges 
for  taxes,  insurance  premiums,  or  oUier 
charges  are  paid  by  the  servicer.  For 
purposes  of  this  section,  the  term  does 
not  include  an  escrow  account  used  to 
pay  mortgage  related  charges  when  the 
account  is  under  the  totally 
independent  control  of  the  borrower 
rather  than  the  servicer. 

Escrow  account  analysis  means  the 
practice  where  a  servicer  conducts  a 
trial  running  balance  for  an  escrow 
account  to: 

(1)  Determine  the  eunount  of  required 
balances  for  the  account  and  the 
cushion,  if  any; 

(2)  Compute  the  required  monthly 
payment  into  the  account  for  the 
succeeding  escrow  account  computation 
year  and  required  deposits  at  the 
establishment  of  the  account,  where 
applicable;  and 

13)  Prepare  initial  and  annual  escrow- 
account  statements. 

Escrow  account  computation  year  is  a 
12-month  period  established  by  the 
servicer  b^inning  with  an  initial 
pajrment  date.  The  term  includes  each 
12-month  period  thereafter,  unless  a 
change  that  starts  a  new  account 
computation  year  occurs  as  set  forth  in 
paragraph  (i)  of  this  section. 

Escrow  account  item  or  separate  item 
means  any  separate  expenditure 
category,  such  as  taxes  or  insurance,  for 
which  funds  are  collected  in  the  escrow 
account  for  disbursement. 

Federally  related  mortgage  loan  has 
the  meaning  set  forth  in  §  3500,2. 

Individual-item  analysis  means  the 
same  as  "single-item  analysis". 

Initial  escrow  account  statement 
means  a  statement  concerning  an 
escrow  account  that  is  provided  to  the 
borrower  in  accordance  with  paragraph 
(g)  of  this  section  and  that  is  in 
substantially  the  format  set  forth  in 
paragraph  (h)  of  this  section. 

Iirstallment  payment  means  one  of 
two  or  more  payments  due  on  an  annual 
disbursement  from  an  escrow  account: 
e.g.,  when  a  jurisdiction  requires 
quarterly  or  semiannual  installment 
payments  of  taxes. 

Mortgage  loan  means  a  federally 
related  mortgage  loan  as  that  term  is 
defined  in  §3500.2. 

Payment  date  means  the  date  each 
month  when  the  monthly  payment  to  an 
escrow  account  is  due  to  the  servicer 
from  the  borrower.  Initial  payment  date 
means  the  date  the  first  payment  to  an 
escrow  account  is  due  from  a  borrower. 

Phase-in  period  means  the  period 
beginning  on  the  effective  date  of  this 


section  and  ending  on  the  conversion 
date.  i.e..  [insert  date  three  years  after 
effective  date  as  published  in  the 
Federal  Register],  by  which  date  all 
servicers  are  required  to  use  the  same 
aggregate  accounting  method  in 
conducting  escrow  account  analyses. 

Post-rule  account  means  an  escrow 
account  estabUshed  under  a  mortgage 
loan  whose  settlement  date  is  on  or  after 
the  effective  date  of  this  section. 

Pre-accrual  is  a  practice  employed  by 
some  servicers  under  which  hinds 
needed  for  disbursement  from  an 
escrow  account  are  required  to  be  on 
deposit  in  the  account  at  a  date  prior  to 
the  disbursement  date.  Pre-accrual  is 
subject  to  the  limll^ons  of  paragraph 
(c)  of  this  section. 

Pre-rule  account  is  an  escrow  account 
established  under  a  mortgage  loan  when 
the  settlement  date  is  before  the 
effective  date  of  this  rule. 

Reserve  means  the  same  as  "cushion". 

Separate  item  means  the  same  as 
"escrow  account  item". 

Servicer  means  the  person  responsible 
for  servicing  a  loan.  A  lender  is  a 
servicer  if  the  lender  performs  servicing 
functions. 

Servicing  means  receiving  any 
scheduled  periodic  payments  from  a 
borrower  under  a  mortgage  loan, 
including  payments  of  principal  and 
interest  and  pajrments  to  an  escrow 
account,  and  making  disbursements  of 
principal  and  interest  and  other 
amounts  received  from  the  borrower 
that  are  paid  to  the  escrow  account, 
including  such  items  as  taxes  and 
insurance.  The  disbursements  may  be 
required  pursuant  to  the  terms  of  the 
loan  or  voluntarily  agreed  to  be  paid  by 
the  borrower. 

Settlement  has  the  same  meaning  set 
forth  in  §  3500.2. 

Shortage  means  an  amount,, 
determined  at  the  time  of  escrow 
analysis,  by  which  an  escrow  account 
contains  less  than  the  target  balance  for 
the  account. 

Single-item  analysis  means  an 
accounting  method  for  conducting 
escrow  account  analysis  where  required 
escrow  balances  and  payments  are 
computed  considering  each  escrow  item 
separately.  Permissible  calculations  for 
pre-rule  accounts  under  this  method  are 
set  forth  in  Appendix  F  of  this  part. 

Submission  (of  an  escrow  account 
statement)  means  the  delivery  of  the 
statement  by  the  servicer  to  the 
borrower. 

Surplus  means  an  amount, 
determined  at  the  time  of  escrow 
analysis,  by  which  an  escrow  account 
exceeds  the  target  balance  for  the 
account. 
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■'System  of  recordkeeping  means  that 
method  of  keeping  information  that  is 
employed  l^  the  servicer  that  reflects 
the  facts  relating  to  that  servicer's 
handling  of  the  Dorrower's  escrow 
accoimt,  including,  but  not  limited  to,' 
the  payment  of  amounts  from  the 
escrow  account  and  the  submission  of 
initial  and  annual  escrow  account 
statements  to  the  borrowers. 

Target  balance  means  the  estimated 
balance  in  an  escrow  account  that  is  just 
sufficient  to  pay  necessary 
disbursements  from  the  escrow  account 
plus  the  amount  of  any  chosen  cushion 
permitted  under  Section  10  of  RESPA 
and  this  section. 

Trial  running  balance  means  a 
projection  of  payments  and 
disbursements  from  an  escrow  account 
for  its  computation  year,  utiUzing  an 
acceptable  accounting  method.  All  of 
the  following  items  {lH4)  of  this 
definition  will  be  used  to  determine  the 
required  monthly  payment  into  the 
accovmt  for  the  succeeding  escrow 
account  computation  year  and  required 
deposits  at  the  establishment  of  the 
account,  when  applicable: 

(1)  The  initial  or  current  balance; 

(2)  The  estimated  annual  total  amount 
of  disbursements  from  the  account; 

(3)  The  target  balances  for  each 
month;  and 

(4)  The  cushion,  if  any.  permitted 
under  Section  10  of  RESPA  and  this 
section. 

(c)  Limits  on  payments  to  escrow 
accounts;  acceptable  accounting    - 
methods  to  determine  limits.  (1)  A 
lender,  in  connection  with  a  federally 
related  mortgage  loan,  may  not  require 
the  borrower  or  prospective  bonower: 

(i)  To  deposit  m  any  escrow  account 
that  may  be  established  in  connection 
with  such  loan  for  the  purpose  of 
assuring  payment  of  taxes,  insurance 
premiums,  or  other  charges  with  respect 
to  the  property,  in  connection  with  the 
settlement,  an  aggregate  sum  (for  such 
purpose)  in  excess  of  a  sum  that  will  be 
sufficient  to  pay  such  taxes,  insurance 
premiums,  and  other  charges 
attributable  to  the  period  beginning  on 
the  last  date  on  which  each  such  charge 
would  have  been  paid  under  the  normal 
lending  practice  of  the  lender  and  local 
custom,  provided  that  the  selection  of 
each  such  date  constitutes  prudent 
lending  practice,  and  ending  on  the  due 
date  of  its  first  full  installment  payment 
under  the  mortgage,  plus  one-sixth  of 
the  estimated  total  amount  of  such 
taxes,  insurance  premiums  and  other 
charges  to  be  paid  on  dates,  as  provided 
above,  during  the  ensuing  12-month 
period;  or 

(ii)  To  deposit  in  any  such  escrow 
accoimt  in  any  month  beginning  with 


the  first  full  installment  oayment  under 
the  mortgage  a  sum  (for  tne  purpose  of 
assuring  payment  of  taxes,  insvu^nce 
premiums,  and  other  charges  with 
respect  to  the  property)  in  excess  of  the 
sum  of: 

(A)  One-twelfth  of  the  total  amount  of 
the  estimated  taxes,  insxu'ance 
premiums,  and  other  charges  that  are 
reasonably  anticipated  to  be  paid  on 
dates  during  the  ensuing  12  months, 
which  dates  are  in  accordance  with  the 
normal  lending  practice  of  the  lender 
and  local  custom,  provided  that  the 
selection  of  each  such  date  constitutes 
prudent  lending  practice,  plus 

(B)  Such  amount  as  is  necessary  to 
maintain  an  additional  balance  in  the 
escrow  account  not  to  exceed  one-sixth 
of  the  estimated  total  amoxmt  of  these 
taxes,  insxirance  premiums,  and  other 
charges  to  be  paid  on  dates,  as  provided 
above,  during  the  ensuing  12-month 
period.  However,  in  the  event  the  lender 
determines  there  will  be  or  is  a 
deficiency,  the  lender  ^all  not  be 
prohibited  from  requiring  additional 
monthly  deposits  in  such  escrow 
accoimts  to  avoid  or  eliminate  the 
deficiency. 

(2)  The  following  prescribes 
acceptable  accounting  methods  that  may 
be  used  by  servicers  to  conduct  an 
escrow  account  analysis  under  an 
acceptable  accounting  method,  as 
specified  in  paragraph  (d)  of  this 
section,  to  determine,  based  on 
estimates  of  disbursements  to  be  made 
from  the  account,  the  amoimt  of  the 
cushion  and  required  balances  in  the 
account  to  assure  that  there  are 
sufficient  funds  to  pay  charges  with 
respect  to  the  property;  to  calculate  the 
amoimts  of  payments  to  be  required 
from  the  borrower;  to  assure  that  the 
cushion  and  payments  are  not  in  excess 
of  the  limits  imposed  by  this  section  in 
accordance  with  Section  10;  and  to 
prepare  initial  and  annual  escrow 
account  statements  for  borrowers. 

(i)  Pre-mle  accounts.  During  the 
phase-in  period,  for  escrow  accounts  in 
existence  before  the  effective  date  of  this 
section,  both  single-item  analysis  and 
aggregate-analysis  are  accepti^le 
accoimting  methods  that  may  be  used 
by  servicers  to  conduct  an  escrow 
account  analysis.  For  existing  escrow 
accoimts,  "hybrid  accounting  methods", 
combining  characteristics  of  both  of 
these  methods,  are  also  acceptable 
accoimting  methods  during  the  phase-in 

Eeriod  as  long  as  the  amoimts  of 
orrower  payments  and  the  amounts 
retained  in  such  accounts  are  not  in 
excess  of  the  amounts  that  would  result 
from  use  of  single-item  analysis  method 
in  accordance  with  paragraph  (d)  of  this 
section.  As  of  the  conversion  date,  all 


existing  accounts  shall  follow  the 
requirements  for  post-rule  accounts  in 
paragraph  (c)(2)(ii)  of  this  section. 

[iifPost-rule  accounts.  For  escrow 
accounts  established  on  or  after  the 
effective  date  of  this  section  ([insert 
effective  date  as  calculated  by  the 
Federal  Register]),  aggregate  accounting 
is  the  only  accounting  method  that  may 
be  used  by  servicers  to  conduct  an 
escrow  account  analysis  in  accordance 
with  the  requirements  of  paragraph  (d) 
of  this  section. 

(iii)  Refinancing  of  existing  loans; 
transfer  of  servicing.  The  transfer  of 
servicing  of  a  pre-rule  escrow  account 
does  not  affect  the  status  of  the  account 
for  purposes  of  the  coverage  of  this 
section.  However,  an  escrow  account 
established  in  connection  with  the 
refinancing  of  a  mortgage  loan  that 
involves  replacement  of  an  existing 
obligation  with  a  new  obligation  is  a 
post-rule  account. 

(3)  Prior  to  the  establishment  of  an 
escrow  account  under  a  mortgage  loan, 
the  servicer  shall  conduct  an  escrow 
account  analysis  for  the  purpose  of 
determining  the  amount  the  borrower 
will  be  required  to  deposit  to  establish 
an  escrow  account  to  pay  escrow 
account  items  respecting  the  mortgaged 
property.  The  amount  required  to  be 
deposited  may  include  no  more  than: 

U)  The  aggregate  sum  necessary  to  pay 
charges  for  escrow  account  items  due 
from  the  account  from  the  date  on 
which  each  such  charge  would  have 
been  paid  under  normal  lending 
practice  and  local  custom  until  the  date 
of  the  first  full  payment  under  the 
mortgage  that  includes  the  first  payment 
to  the  escrow  account,  plus 

(ii)  An  amount  necessary  to  establish 
a  cushion.  The  cushion  shall  be  no 
greater  Ihan  one-sixth  of  the  estimated 
total  amount  of  disbursements  from  the 
account  for  escrow  items  during  the 
course  of  the  year  following  the  date  of 
establishment  of  the  escrow  account, 
using  an  acceptable  accounting  method 
in  accordance  with  this  section. 

(4)  The  servicer  shall  conduct  an 
escrow  account  analysis  to  determine 
the  monthly  payment  to  the  escrow 
account  that  the  servicer  may  require  in 
any  month  following  settlement, 
beginning  with  the  initial  payment.  In 
accordance  with  such  analysis,  the 
servicer  may  require  the  borrower  to  pay 
to  the  escrow  accoimt  an  amount  not  in 
excess  of  one-twelfth  (1/12)  of  the 
estimated  total  disbursements  from  the 
account  for  escrow  account  items  that 
are  reasonably  anticipated  to  be  paid 
during  the  escrow  account  computation 
year.  The  servicer  may  also  require  the 
borrower  to  pay  such  amoimt  as  is 
necessary  to  maintain  a  cushion  in  the 
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account  not  in  excess  of  one-sixth  of 
such  estimated  total  annual 
disbursements  from  the  account  for  the 
escrow  computation  year. 

(5)  Cushion.  Under  the  aggregate 
analysis  method,  the  cushion  may  not 
exceed  one-sixth  of  the  estimated 
disbursements  from  the  account 
computed  on  an  aggregate  basis.  Where 
single-item  accounting  methods  or 
hybridized  methods  are  permitted  under 
paragraph  (c)(2)  of  this  section,  the 
cushion  may  not  exceed  the  total  of  one- 
sixth  of  the  estimated  annual 
disbursements  for  each  such  item  that 
would  be  computed  if  single-item 
accounting  were  used  in  accordance 
with  the  requirements  of  paragraph  (d) 
of  this  section.  In  using  single-item 
analysis,  separate  accounts  may  be 
established  for  each  escrow  item,  but 
such  accounts  may  not  be  further 
divided  into  subaccounts,  even  if  the 
payee  requires  installment  payments. 

(.6)  Restrictions  on  pre-accrual.  For 
pre-rule  accounts,  a  servicer  may  not 
require  any  pre-accrual  that  results  in 
the  payment,  cushion,  and  account 
balances  of  an  escrow  account  in  any 
manner  exceeding  the  limits  set  forth  in 
paragraph  (c)(4)  of  this  section.  For  post- 
rule  accounts,  a  servicer  may  not  require 
pre-accrual,  and  the  term  may  not  be 
used  to  describe  any  portion  of  the 
cushion  permitted  under  paragraph 
(c)(4)  of  fills  section. 

(7)  Under  all  methods  of  escrow 
analysis  the  servicer  estimates  the 
amounts  of  items  to  be  disbursed. 
Accordingly,  in  performing  the  initial 
escrow  account  computation  for  the  first 
escrow  account  computation  year,  and 
for  subsequent  analyses  for  computation 
years  thereafter,  when  increases  or 
decreases  in  escrow  items  are  known  or 
should  be  known,  the  servicer  shall  base 
its  estimates  for  escrow  items  on  the 
amount  of  the  items  plus  any  known 
increases  for  those  items.  When 
information  on  increases  or  decreases  in 
escrow  items  is  not  reasonably  available 
to  the  servicer,  the  servicer  may  base  its 
estimates  for  the  items  on  the  previous 
year's  payment  or  the  previous  year's 
payment  modified  by  the  percentage 
change  under  the  Consumer  Price  Index 
(CPI)  for  the  12-month  period  most 
recently  available  at  the  time  of  the 
escrow  analysis. 

(8)  Provisions  in  mortgage  documents. 
This  paragraph  sets  forth  limits  on 
amounts  that  may  be  collected  by 
servicers  under  mortgage  loan 
documents  or  if  the  documents  are 
silent.  Any  mortgage  loan  document 
that  authorizes  accumulation  of 
amounts  in  escrow  accounts  in  excess  of 
the  limits  in  Section  10  of  RESPA 
violates  this  Federal  law.  Neither 


Section  10  nor  this  section  take  a 
position  as  to  whether  an  escrow 
account  may  be  established  when  the 
documents  are  silent.  The  mortgage  loan 
documents  prevail  if  the  documents 
prescribe  limits  lower  than  those 
prescribed  under  this  section. 

(d)  Methods  of  escrow  account 
analysis.  Paragraph  (c)  of  this  section 
prescribes  acceptable  accounting 
methods.  The  following  sets  forUi  the  • 
arithmetical  steps  to  arrive  at  escrow 
payments  from  borrowers  under  each 
method. 

(1)  Aggregate  analysis,  (i)  When 
aggregate  analysis  is  used  in  escrow 
account  analysis,  the  trial  monthly 
balances  computed  by  the  servicer  may 
not  exceed  the  trial  monthly  balances 
computed  according  to  the  following  set 
of  arithmetic  operations: 

(A)  The  servicer  first  projects  a  trial 
balance  for  the  account  as  a  whole  over 
the  next  12  months  (a  trial  running 
balance),  assuming  each  estimated 
disbursement  is  made  in  the  month  it  i& 
due  on  its  disbursement  date  and 
assuming  payments  frorii  the  borrower 
equal  to  one-twelfth  of  the  estimated 
total  annual  escrow  account 
disbursements  are  received  each  month. 

(B)  The  servicer  then  examines  the 
monthly  trial  balances  and  adds  to  the 
first  monthly  balance  an  amount  just 
sufficient  to  bring  the  lowest  monthly 
trial  balance  to  zero,  and  adjusts  all 
subsequent  monthly  balances 
accordingly. 

(C)  The  servicer  then  may  add  to  the 
monthly  balances  the  permissible 
cushion,  if  any,  up  to  one-sixth  of  the 
estimated  total  annual  escrow  account 
disbursements  from  the  account.  This 
amount  represents  up  to  two  months  of 
escrow  payments  to  the  servicer  (net  of 
any  increases  or  decreases  because  of 
prior  year  shortages  or  surpluses, 
respectively). 

(li)  Under  this  method  of  analysis,  the 
lowest  monthly  balance  for  the  account 
must  be  less  than  or  equal  to  one-sixth 
of  the  estimated  total  annual  escrow 
account  disbursements.  The  trial 
monthly  balances  that  the  servicer 
would  derive  by  using  these  arithmetic 
operations  appUed  to  the  particular 
disbursements  and  deposits  of  each 
account  yield  the  maximum  limit  for 
each  escrow  accouilt  under  this 
accounting  method.  Appendix  F  to  this 
part  illustrates  these  steps  for  aggregate 
analysis  permissible  under  this 
paragraph. 

(2)  Single-item  or  other  non-aggregate 
analysis  method,  (i)  If  single-item 
analysis  or  any  hybrid  accounting 
method  is  used  by  the  servicer  in 
escrow  account  analysis  as  permitted 
under  paragraph  (c)(2)  of  this  section, 


the  trial  monthly  balances  computed  by 
the  servicer  may  not  exceed  the  trial 
monthly  balances  computed  according 
to  the  following  set  of  arithmetic 
operations: 

(A)  The  servicer  first  projects  a 
separate  trial  balance  for  each  item  over 
the  next  12  months  (a  trial  running 
balance),  assuming  each  estimated 
disbursement  is  made  in  the  month  it  is 
due  on  its  disbursement  date  and 
assuming  payments  from  the  borrower 
equal  to  one-twelfth  of  the  estimated 
total  annual  escrow  account 
disbursements  for  each  item  are 
received  each  month. 

(B)  The  servicer4hen  examines  the 
monthly  trial  baiancje  for  each  item  and 
adds  to  the  first  monthly  balance  for 
each  item  an  amount  just  sufficient  to 
bring  the  lowest  monthly  trial  balance 
for  that  item  to  zero,  and  then  adjusts  all 
subsequent  monthly  balances 
accoroingly. 

(C)  The  servicer  then  may  add  the 
permissible  cushion  for  each  item,  if 
any,  up  to  one-sixth  of  estimated  annual 
disbursements  for  that  escrow  item,  to 
the  monthly  balance  for  the  item.  This 
amount  represents  up  to  two  months  of 
escrow  payments  for  each  item  to  the 
servicer  (net  of  any  increases  or 
decreases  because  of  prior  year 
shortages  or  surpluses,  respectively). 

(D)  'The  balances  for  eacn  item  snould 
then  be  examined  to  make  ct  tain  that 
the  lowest  monthly  balance  for  that  item 
is  less  than  or  equal  to  one-sixth  of  the 
estimated  total  annual  escrow  account 
disbursements  for  that  item. 

(ii)  In  performing  an  escrow  account 
analysis  using  single-item  analysis, 
servicers  may  account  for  each  escrow 
account  item  separately,  but  servicers 
shall  not  further  divide  accounts  into 
subaccounts,  even  if  the  payee  of  a 
disbursement  requires  installment 
payments.  Appendix  F  to  this  part 
illustrates  these  steps  for  single-item 
analysis  permissible  under  this 
subsection.  The  trial  monthly  balances 
that  the  servicer  would  derive  by  using 
these  arithmetic  operations  applied  to 
the  particular  disbursements  and 
deposits  into  the  account  yields  the 
maximum  limit  for  each  account, 
regardless  of  the  accounting  method 
used. 

(e)  Transfer  of  servicing.  In  the  event 
of  transfer  of  servicing  as  set  forth  in 
§  3500.21,  the  new  servicer  shall  inform 
the  borrower  of  its  method  of  escrow 
account  analysis  with  the  notice  of 
servicing  transfer  as  provided  in 
§  3500.21(e)  for  any  pre-rule  account. 
No  change  in  the  borrower's  required 
escrow  deposits  may  be  effectuated  by 
the  transferee  servicer  until  it  has 
performed  an  escrow  analysis  as 
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provided  in  paragraph  (g)  of  this  escrow  account  in  connection  with  a 

section.  Shortage*,  surpluses,  and  federally  related  mortgage  loan,  after 

deficiencies  determined  upon  transfer  of  calculating  such  accoimt  in  accordance 

servicing  shall  be  resolved  in  with  this  section,  shall  submit,  either 

accordance  with  the  principles  set  forth,  directly  or  through  its  agent,  to  the 

in  paragraph  (f)  of  this  section.  When  borrower  at  settlement  an  initial  escrow 

the  transferee  servicer  continues  an  account  statement  that  itemizes  the 

escrow  account  under  a  mortgage  estimated  taxes,  insxuance  premiums, 

originated  prior  to  the  effective  date  of  and  other  charges  that  are  reasonably 

this  section,  it  shall  not  be  treated  as  a  anticipated  to  be  paid  from  the  escrow 

post-rule  account.  account  during  the  escrow  account 

(f)  Shortages,  surpluses,  and  computation  year  and  the  anticipated 

deficiencies  requirements  for  escrow  disbxirsement  dates  of  those  charges. 

analysis.  (1)  At  least  once  during  each  The  statement  shall  itemize  the  amount 

escrow  account  computation  year  after  required  from  the  borrower  to  establish 

the  completion  of  the  first  escrow  the  account  as  listed  on  the  Form  HUD- 

account  computation  year,  the  servicer  i.  The  statement  shall  include  a  running 

shall  perform  an  escrow  analysis.  trial  balance  for  the  acco\mt.  The 

(i)  If  any  analysis  discloses  a  surplus,  statement  may  be  incorporated  into  the 

the  servicer  shall,  within  30  days  from  poj^jj  hUI>-1  as  set  forth  in  paragraph 

the  date  of  the  analysis,  refund  the  (jj  of  ^^  section,  or  may  be  deUvered 

surplus  to  the  borrower,  unless  the  to  the  borrower  as  a  separate  document, 
borrower  gives  timely  notice  to  the  (2)  Time  of  submission  of  initial 

servicer,  by  the  date  set  forth  in  the  escrow  account  statement,  if  not 

escrow  statement,  that  the  borrower  delivered  at  settlement. U  a  servicer 

wants  the  surplus  credited  to  the  escrow  establishes  an  escrow  account  after 

account  and  the  borrower's  periodic  settlement  and  the  escrow  account  is 

payments  are  lowered  accordingly.  ^Qt  a  requirement  or  condition  for 

fii)  If  any  analysis  discloses  a  shortage  settlement,  the  iniUal  statement  shall  be 

in  the  escrow  account  and  if  the  submitted  to  the  boirower  within  45 

shortage  is  less  than  one  month's  calendar  days  after  the  establishment  of 

required  escrow  account  payment,  then  ^^  ^^^^  account,  using  the  format 

the  servicer  may  require  that  the  prescribed  in  paragraph  (h)  of  this 

borrower  pay  into  the  account  the  section. 

amount  of  the  shortage  within  30  days  (j^j  Format  for  initial  escrow  account 

or  allow  the  borrower  to  repay  the  statement.  (1)  The  following  format 

shortage  in  equal  payments  over  a  ^YiaW  be  used  for  the  initial  escrow 

period  not  to  exceed  1 2  months.  If  the  account  statement: 

shortage  is  in  excess  of  one  month's  .„     .     ,  ^,         ...  j..o«,..     .  n 

required  escrow  account  payment,  the  (Semcer^Name,  Address,  and   800   ortoU- 

servicer  shall  allow  the  borrower  to  treenumDerj 

repay  the  shortage  in  equal  payments  Initial  Escrow  Account  Statemsnt 
over  a  period  of  not  less  than  12  An  escrow  account  Is  being  established  to 

months.  assure  that  certain  obligations  relating  to 

(2)  Whenever  the  servicer  determines  your  property,  such  as  taxes,  insurance 

that  there  is  a  deficiency  in  the  escrow  premiums,  and  other  diarges,  axe  paid.  The 

account,  the  servicer  may  require  servicer  may  also  maintam  a  cushion  (up  to 

addiUonal  monthly  deposits  to  the  °°^''i^^^S'  estunated  oblations  for  the 

,.     .    ■;      ^u  J  c^ .  property  for  the  year)  to  protect  itself  from 

account  to  ehmmate  such  defiaency  ^^^  hapjinings,  such  as  late 

and  raise  the  acco\mt  to  an  amount  not  payments  and  increased  charges.  The  escrow 

to  exceed  the  permissible  limits  under  account  may  include  additional  expenditxires 

this  section.  If  the  deficiency  is  less  than  that  you  have  agreed  voluntarily  to  htiva, 

one  month's  required  escrow  account  collected.  Your  escrow  account  may  continue 
payment,  then  the  serviqpr  may  require       m  long  as  your  loan  is  outstanding.  This  is 

that  the  borrower  pay  into  the  account  °^  i^^?'  «?<^'«  ^^  activities  for>ur 
.,                »    f»i.    J  c  ■             •4u-_  on       accoimt  m  the  next  year;  other  Statements 
the  amount  of  the  deficiency  withm  30  ^   ^^^^  ^^     ^^        jj 

days  or  allow  the  borrower  to  repay  the       circumstances  InvolvitS  your  account 

deficiency  in  equal  payments  over  a  change. 

period  of  up  to  1 2  months.  If  the  j  ^^^^l  pavment  to  estabUsh  account  (from 

deficiency  is  In  excess  of  one  month's  HUD-l)  S 

required  escrow  account  payment,  the        2.  Date  first  payment  due: 

servicer  shall  allow  the  borrower  to  3.  Estimated  Charges  Due  from  the  Account — 

repay  the  deficiency  in  equal  payments 
over  a  period  of  not  less  than  12 
months. 

(g)  Initial  Escrow  Account  Statement. 
(1)  Submission  at  settlement.  Any 
servicer  who  has  required,  or  who  has 
at  the  borrower's  request  estabhshed,  an 


Payee 

Date 
due 

Esti- 
mated 
amount 

S 





Payee 

Date 
due 

Esll- 
meted 

amount 

Total  estimated  annual 
ctwirges  frohi  account ... 

Cushion  (not  to  exceed 
one-sixth  of  payments)  . 

Total  for  Initial  Escrow  Ac- 
count  Year - 

s 

s 

s 

4.  Total  monthly  escrow  payment  S 

This  amount  will  be  Included  in  your 
monthly  mortgage  payment. 

5.  Within  30  days  after  the  end  of  the  escrow 

account  computation  year,  you  will 
receive  an  annual  statement  showing 
actual  receipts  and  disbursements  in 
your  escrow  account  for  the  preceding 
year. 

(2)  The  format  in  paragraph  (h)(1)  of 
this  section  is  a  permissible  addition  to 
the  Form  HUD-l  under  §  3500.9  of  this 
part.  The  statement  may  either  be 
atteched  as  an  additional  page  to  the 
Form  HUD-l  or  included  in  the  basic 
text  of  the  Form  HUD-l  when  computer 
printouts  or  other  permissible  variations 
under  §  3500.9  are  used.  The  Initial 
Escrow  Account  Statement  may  also  be 
delivered  separately.  The  "Date  First 
Payment  Due"  is  the  initial  payment 
date.  The  terms  "trust  account," 
"reserve  account,"  "impound  account" 
or  other  term  typically  used  in  the 
locality  to  identify  such  an  account  may 
be  substituted  for  "escrow  account". 

(3)  A  specific  "payee"  need  not  be 
identified  by  name  if  sufficient 
information  is  given  to  identify  the  use 
of  the  funds,  i.e.  county  taxes,  hazard 
insurance,  etc.  If  a  particular  payee, 
such  as  a  taxing  body,  receives  more 
than  one  payment  during  the  escrow 
account  computation  year,  each 
payment  and  date  due  should  be 
identified  (e.g..  County  Taxes— 3/1, 6/1. 
9/1, 12/1).  If  there  is  more  than  one 
taxing  body  that  is  a  payee,  each  taxing 
body  should  be  identified  (e.g.,  "City 
Taxes",  "School  Taxes",  etc.). 
"Anticipated  date  due"  means  the 
disbursement  date  when  the  obligation 
is  normally  paid  in  the  ordinary 
servicing  of  mortgage  loans  in  the 
locality. 

(4)  These  instructions  need  not  appear 
on  the  fiUed-out  estimate.  The  format 
may  be  otherwise  altered  for 
convenience  of  spacing,  adding 
additional  lines,  and  conformity  with 
other  dociunents,  including  making  the 
format  a  part  of  another  document,  as 
long  as  all  of  the  text  of  the  format  is 
utilized  and  clearly  identified  as  the 
initial  escrow  account  statement. 

(i)  Annua/  Escrow  Account 
Statements.  For  every  federally  related 
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mortgage  loan  for  which  there  is  an 
outstanding  escrow  account,  a  statement 
must  be  submitted  to  the  borrower  not 
less  than  annually. 

(1)  For  post-rule  accounts,  within  SO 
days  after  the  conclusion  of  each 
computation  year,  the  lender  or  servicer 
shall  deliver  to  the  borrower  an  escrow 
accoimt  statement  that  shall,  at  a 
minimum,  specify  the  amount  of  the 
borrower's  current  monthly  mortgage 
payment  and  the  portion  of  the  monthly 
payment  that  will  go  to  the  escrow 
account  during  the  next  12  months;  the 
amount  of  the  past  year's  monthly 
payment  to  the  escrow  account;  the  total 
amount  paid  into  the  escrow  account 
during  the  past  12  months  (escrow 
computation  year);  the  total  amount 
paid  out  of  the  escrow  account  during 
the  same  period  for  taxes,  insurance 
premiums,  and  other  charges;  the 
amoimt  of  cushion;  and  the  balance  in 
the  escrow  accoimt  at  the  end  of  the 
period,  explaining  whether  there  are 
any  shortages  or  surpluses  in  the 
account,  and  explaining  how  the 
surplus  is  being  repaid  by  the  servicer 
and  how  the  shortage  is  to  be  paid  by 
the  borrower.  Such  accounts  shall  use 
the  applicable  portions  of  the  format  set 
forth  in  paragraph  (i)(3)  of  this  section. 

(2)  Forpre-rule  accounts,  where  the 
servicer  does  not  analyze  the  account  on 
an  aggregate  accounting  basis,  the 
servicer  shall  provide  within  30  days 
after  the  end  of  the  escrow  account 
computation  year  a  cleir  record  of  the 
activity  in  the  escrow  account  during 
the  past  year,  showing  actual  receipts 
and  disbursements  for  the  preceding 
year.  The  annual  statement  must  specify 
the  amount  of  the  borrower's  current 
monthly  mortgage  payment  and  the 
portion  of  the  monthly  payment  that 
will  go  to  the  escrow  account  during  the 
next  12  months;  the  amount  of  the  past 
year's  monthly  payment;  the  reason  for 
any  increase  or  decrease  in  the  current 
year's  payment;  the  total  amount  paid 
into  the  escrow  account  during  the  past 
12  months  (escrow  computation  year); 
the  total  amount  paid  out  of  the  escrow 
account  during  the  same  period  for 
taxes,  insurance  premiums,  and  other 
charges;  the  tmiount  of  the  cushion,  if 
anjr;  the  accounting  method  employed; 
and  the  balance  in  the  escrow  account 

at  the  end  of  the  period,  explaining 
whether  there  are  any  shortages  or 
surpluses  in  the  account,  and  explaining 
how  the  surplus  is  being  repaid  by  the 
servicer  and  how  the  shortage  is  to  be 
paid  by  the  borrower.  In  addition,  the 
servicer  shall  provide  a  comparison  of 
the  initial  trial  running  balance  and  the 
actual  payment  experience  history,  and 
shall  identify  the  difference  between 


projected  balances  and  actual 
experiences. 

(3)  The  following  is  the  format  for  the 
annual  escrow  account  statement: 

(Servicer's  Name,  Address,  and  800  or  toll- 
free  number] 

Annual  Escrow  Account  Statement 

Calendar  Year  19 or  Beginning  and 

Ending  Dates 

Federal  law '  requires  whoever  collects 
your  principal,  interest,  and  escrow  account 
payments  (the  "servicer")  to  send  you  this 
annual  statement  setting  out  activities  in 
your  escrow  account  during  the  past  year. 
The  same  law  limits  the  amounts  that  can  be 
held  in  an  escrow  account  under  mortgage 
loans.  The  servicer  may  not  require  monthly 
payments  into  your  account  in  excess  of  one- 
twelfth  of  the  anticipated  payments  from 
your  account  for  the  year  plus  an  additional 
amount  for  a  "cushion"  as  explained  below. 

(If  account  is  computed  on  aggregate  basis, 
insert  payment  history  here.) 

(If  account  is  computed  on  single-item 
analysis  basis,  insert  payment  history  for 
each  item.] 

(If  account  is  analyzed  on  some  other  basis, 
or  hybrid  of  single  and  aggregate  analysis, 
insert  payment  history  for  each  item.) 

Allowable  Cushion.  Federal  law  allows  the 
servicer  of  your  loan  to  maintain  a  cushion 
to  protect  itselffrom  unforeseen  happenings, 
such  as  late  payments  and  increased  charges. 
Your  loan  documents  also  may  determine 
your  allowable  cushion.  Your  cushion 

amount  last  year  was  S . 

[Choose  one  of  the  Alternatives  below.] 

(Alternative  1]  (Accounts  using  aggregate 
analysis] 

At  some  time  during  the  escrow  account 
computation  year,  your  account  is  expected 
to  have  no  more  money  in  it  than  the  cushion 
amount.  If  it  did  not,  the  difference  is 
explained  below. 

(If  account  did  not  reach  cushion  amount 
during  the  year,  explain  why.] 

(Alternative  2]  (Pre-rule  accounts  not  using 
aggregate  analysis] 

You  account  was  opened  before  (insert 
effective  date  of  section  as  published  in  the 
Federal  Register],  when  servicers  used  a 
variety  of  accounting  methods.  To  determine 
if  yottf'account  was  properly  handled,  see  if 
each  escrow  account  item  shown  reached 
one-sixth  of  the  total  of  that  amount  at  some 
time  during  the  year. 

As  required  by  Federal  regulation,  we  are 
phasing  out  your  accounting  method  and  we 
anticipate  using  aggregate  accounting  (a 
method  in  which  your  account  is  computed 
as  a  whole]  by 

(Statement  of  accounting  analysis  used  by 
servicer,  cushions  for  each  item,  and 
projecUon  of  when  cushions  were  to  be 
reached,  with  a  comparison  of  iniUal 
trial  running  balance  and  actual  payment 
history  and  an  annotated  explanation  of 
diffierences.] 


Next  Year's  Payments 

Your  new  monthly  mortgage  payment  for 

the  upcoming  year  is  S ,  of  which 

$ is  principal  and  interest  and 

$ is  the  payment  to  your  escrow 

account 

(Your  escrow  payment  is  [higher/lower]  for 

next  year  for  the  following  reason(s):] 
(Your  payment  for  next  year  is  the  same.] 

(Actual/estimated]  costs  for  the  following 
items  changed: 


(There  was  a  (surplus/shortage)  of  $_ 
in  your  account.) 

(We  are  sending  yon  •  separate  bill 
requesting  that  am/Junt.] 


■  Section  10  of  the  Real  Estate  Settlement    ■ 
Procedures  Act  (12  U.S.C  2601  et  seq.)  (RESPA). 


(The  shortage  exceeded  one-month's  escrow 
payment  and  wo  have  spread  out  the 

repayment  in  the  amount  of  S 

per  month  over  the  next 

months. 

(The  surplus  will  be  returned  to  you  by 
separate  check,  unless  by  returning  by 

a  signed  copy  of  this  form  you 

indicate  that  you  want  the  surplus 
applied  evenly  to  reduce  the  monthly 
payments  to  your  escrow  account.] 
(Apply  surplus  to  my  escrow  accoimt, 

Signature 

Dated: 

Account  No.     — . 

INSTRUCTIONS  TO  PREPARER:  Material 
in  square  brackets  (  ]  should  be  deleted  if 
unnecessary  or  the  relevant  optional  material 
substituted.  Either  alternative  1  or  alternative 
2  concerning  cushiony  must  be  selected.  It  is 
anticipated  that  the  "disposition  of  surplus" 
provisions  of  the  final  section  will  be  printed 
in  such  a  maimer  that  the  borrower  can 
remove  and  return  a  signed  copy  to  the 
servicer. 

(4)  The  annual  statement  information 
may  be  delivered,  or  combined,  with 
any  other  statement  submitted  to  the 
borrower,  such  as  the  Substitute  1098, 
which  is  provided  for  Federal  income 
tax  purposes,  as  long  as  the  outline  and 
the  text  of  the  format  is  utilized. 

(5)  For  purposes  of  changing  from  one 
annual  escrow  account  computation 
year  to  another  escrow  account 
computation  year,  a  servicer  may  issue 

a  "short  year"  annual  escrow  account 
statement  and  immediately  thereafter 
establish  a  new  effective  date  as  the 
beginning  of  the  escrow  account 
computation  year.  The  "short  year" 
statement  shall  be  delivered  within  30 
days  from  the  effective  date  of  the  end 
of  the  "short  year."  The  purpose  of 
"short  year"  statement  is  to  provide  a 
servicer  flexibility  in  adjusting  its 
production  schedules  or  altering  its 
computation  years.  If  servicing  is 
transferred  within  the  annual  escrow 
account  computation  year,  the  annual 
statement  requirement  shall  be  satisfied 
by  the  transferor  servicer  submitting 
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within  30  days  of  the  eSsctive  data  of 
transfer  a  "^ort  year"  statement,  using 
the  format  set  out  in  this  paragraph, 
through  the  effective  date  of  the  transfer 
of  servicing  (as  defined  in 
S  3500.21{a](2)).  The  effective  date  of  the 
transfer  of  servicing  shall  be  used  by  the 
transferee  servicer  for  estabUshing  the 
new  escrow  account  computation  year. 
If  a  mortgage  loan  is  paid  off  during  the 
escrow  account  computation  year,  a 
"short  year"  annual  statement  shall  be 
submitted  to  the  borrower  within  60 
days  after  the  servicer's  receipt  of  pay- 
off funds. 

(j)  Notification  of  Shortage  in  Escrow 
Account.  If  a  lender  either  requires  an 
escrow  account  to  be  established  or 
voluntarily  establishes  an  escrow 
account  at  the  borrower's  request  for  the 
purposes  of  assuring  peyment  of  taxes, 
insurance  premiums,  or  other  charges 
with  respect  to  the  mortgaged  property, 
the  servicer  shall  notify  the  borrower  at 
least  once  during  the  escrow  account 
computation  year  in  the  event  that  there 
is  any  shortage  in  the  escrow  accoimt. 
This  notification  may  be  part  of  the 
statement  required  by  paragraph  (i)  of 
this  section  or  may  be  delivered 
separately  to  the  borrower. 
Requirements  for  remedying  shortages 
are  set  forth  in  paragraph  (f)  of  this 
section. 

(k)  Timely  payments.  If  the  terms  of 
any  federally  related  mortgage  loan 
require  the  borrower  to  make  payments 
to  an  escrow  account,  the  servicer  shall 
make  payments  for  disbursements  in  a 
timely  manner  (by  the  disbursement 
date)  as  such  payments  become  due,  as 
long  as  the  borrower  is  current  in  its 
principal,  interest,  and  escrow  account 
payments,  even  though  the  escrow 
account  does  not  contain  sufficient 
funds  for  such  payment.  However, 
nothing  in  this  section  shall  be 
construed  as  requiring  servicers  to  make 
escrow  accoimt  payments  on  accoimts 
that  are  delinquent  for  more  than  one 
month  according  to  the  terms  of  the 
mortgage  loan  dociunents. 

(1)  Recordkeeping.  (1)  Each  servicer 
shall  maintain  a  system  of 
recordkeeping  reflecting  the  servicer's 
handhng  of  each  borrower's  escrow 
accoimt,  including,  but  not  limited  to, 
the  f>ayment  of  amounts  into  and  from 
the  escrow  account  and  the  submission 
of  initial  and  annual  escrow  accoimt 
statements  to  the  borrower. 

(2)  The  servicer  responsible  for 
servicing  the  borrower's  escrow  account 
shall  maintain  the  system  of 
recordkeeping  for  that  accoimt  for  a 
period  of  at  least  five  years  after  the 
servicer  last  serviced  the  escrow 
account. 


(3)  A  servicer  shall  provide  the 
Secretary  with  information  contained  in 
the  servicer's  system  of  recordkeeping 
for  a  specific  escrow  account,  or  for  a 
number  or  class  of  escrow  accounts, 
within  30  days  of  the  Secretary's  written 
request  for  the  information. 

u)  To  aid  in  investigations,  the 
Secretary  may  also  issue  an 
administrative  subpoena  for  the 
production  of  documents,  and  for  the 
testimony  of  such  witnesses  as  the 
Secretary  deems  advisable. 

(ii)  If  me  subpoenaed  party  refuses  to 
obey  the  Secretary's  administrative 
subpoena,  the  Secretary  is  authorized  to 
seek  a  court  order  requiring  compliance 
with  the  subpoena  from  any  United 
States  district  court.  Failure  to  obey 
such  an  order  of  the  court  may  be 
punished  as  contempt  of  court 

(4)  Borrowers  may  seek  information 
contained  in  the  servicer's  system  of 
recordkeeping  by  complying  with  the 
provisions  set  forth  in  12  U.S.C  2605(e) 
and  in  §  3500.21(d). 

(5)  After  receiving  a  request  (by  letter 
or  subpoena)  from  the  Department  for 
information  relating  to  whether  a 
servicer  submitted  an  escrow  account 
statement  to  the  borrower,  if  the  servicer 
is  unable  to  provide  the  Department 
with  such  information,  the  Secretary 
shall  deem  that  lack  of  information  to  be 
evidence  of  the  servicer's  failure  to 
submit  the  statement  to  the  borrower. 

(m)  Penalties.  (1)  Failure  to  submit  an 
initial  or  annual  escrow  account 
statement  to  a  borrower  shall  constitute 
a  violation  of  the  RESPA  and  the 
requirements  of  this  section.  For  each 
such  violation,  the  Secretary  shall  assess 
a  dvil  penalty  of  $50,  except  that  the 
total  of  the  assessed  penalties  shall  not 
exceed  $100,000  for  any  one  lender  or 
servicer  for  violations  that  occur  during 
any  consecutive  12-month  period. 

(2)  Violations  described  m  paragraph 
(m)(l)  of  this  section  shall  be 
determined  under  a  strict  liability 
standard.  Violations  do  not  require  any 
proof  of  intent.  If.  however,  a  lendecor 
servicer  is  shown  to  have  intentfonally 
disregarded  the  requirements  tl^t  it 
submit  the  escrow  account  statement  to 
the  borrower,  then  the  Secretary  shall 
assess  a  dvil  penalty  of  $100  fcff  each 
violation  with  no  limit  on  the  total 
amount  of  the  penalty. 

(n)  Civil  penalties  procedures.  The 
following  procedures  shall  apply 
whenever  the  Department  seeks  to 
impose  a  dvil  money  penalty  for 
violation  of  12  U.S.C.  2609(c)  (section 
10(c)  of  RESPA): 

(1)  Purpose  and  scope.  This  paragraph 
explains  the  procedures  by  which  the 
Secretary  may  impose  penalties  under 
12  U.S.C.  2609(d).  These  procedures 


include  administrative  hearings,  judidal 
review,  and  collection  of  penalties.  This 
paragraph  governs  penalties  imposed 
under  12  U.S.C.  2609(d)  and,  where 
noted,  adopts  those  portions  of  24  CFR 
part  30,  subpart  E,  that  apply  to  all  other 
dvil  penalty  proceedings  initiated  by 
the  Secretary. 

(2)  Authority.  The  Secretary  has  the 
authority  to  impose  dvil  penalties 
under  12  U.S.C.  2609(d)  (section  10(d) 
of  RESPA). 

(3)  Notice  of  intent  to  impose  civil 
money  penalties.  Whenever  the 
Secretary  intends  to  impose  a  dvil 
money  penalty  for  violations  of  12 
U.S.C.  2609(c)  (section  10(c)  of  RESPA), 
the  responsible  program  offidal,  or  his 
or  her  designee,  shall  serve  a  vmtten 
Notice  of  Intent  to  Impose  Civil  Money 
Penalties  (Notice  of  Intent)  upon  any 
servicer  on  which  the  Secretary  intends 
to  impose  the  penalty.  A  copy  of  the 
Notice  of  Intent  must  be  filed  with  the 
Chief  Docket  Clerk.  Office  of 
Administrative  Law  Judges.  The  Notice 
of  Intent  will  provide: 

(i)  A  short,  plain  statement  of  the  facts 
upon  which  the  Secretary  has 
determined  that  a  civil  money  penalty 
should  be  imposed,  induding  a  brief 
description  of  the  spedfic  violations 
under  12  U.S.C.  2609(c)  writh  which  the 
servicer  is  charged  and  whether  such 
violations  are  believed  to  be  intentional 
or  nonintentional  in  nature,  or  a 
combination  thereof; 

(ii)  The  amount  of  the  civil  money 
penalty  that  the  Secretary  intends  to 
impose  and  whether  the  limitations  in 
12  U.S.C.  2609(d)(1).  apply; 

(iii)  The  right  of  the  servicer  to  a 
hearing  on  the  record  to  appeal  the 
Secretary's  preliminary  determination  to 
impose  a  civil  penalty; 

(iv)  The  procedures  to  appeal  the 

penalh[; 

(v)  'uie  consequences  of  failure  to 
appeal  the  penalty;  and 

(vi)  The  name,  address,  and  telephone 
number  of  the  representative  of  the 
Department,  and  the  address  of  the 
Chief  Docket  Gerk.  Office  of 
Administrative  Law  Judges,  should  the 
servicer  decide  to  appeal  the  penalty. 

(4)  Appeal  procedures,  (i)  Answer.  To 
appeal  the  imposition  of  a  penalty,  a 
servicer  shall,  within  20  days  after 
receiving  service  of  the  Notice  of  Intent, 
file  a  written  Answer  with  the  Chief 
Docket  Clerk,  Office  of  Administrative 
Law  Judges,  Department  of  Housing  and 
Urban  Development,  at  the  address 
provided  in  the  Notice  of  Intent.  The 
Answer  shall  include  a  statement  that 
the  servicer  admits,  dffliies,  or  does  not 
have  (and  is  unable  to  obtain)  suffident 
information  to  admit  or  deny  each 
allegation  made  in  the  Notice  of  Intent. 
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A  statement  of  lack  of  information  shall 
have  the  effed  of  a  denial.  Any 
allegation  that  is  not  denied  shall  be 
deemed  admitted.  Failure  to  submit  an 
Answer  within  the  required  period  of 
time  will  result  in  a  decision  by  the 
Administrative  Law  Judge  twsed  upon 
the  Department's  submission  of 
evidence  in  the  Notice  of  Intuit 

(ii)  Submission  of  evidence.  A  servicer 
that  receives  the  Notice  of  Intent  has  a 
right  to  present  evidence.  Ewdence 
must  be  submitted  within  45  calendar 
days  from  the  date  of  service  of  the 
Notice  of  Intent,  or  by  such  other  time 
as  may  be  established  by  the 
Administrative  Law  Judge  (ALJ).  The 
servicer's  failure  to  submit  evidence 
within  the  required  period  of  time  will 
result  in  a  dedsion  by  the 
Administrative  Law  Judge  based  upon 
the  Department's  submission  of 
evidence  in  the  Notice  of  Intent.  The 
servicer  may  present  evidence  of  the 
following: 

(A)  The  servicer  did  submit  the 
required  escrow  account  statement(s)  to 
the  borrower(s):  or 

(B)  Even  if  the  servicer  did  not  submit 
the  required  statement(s),  that  the 
failure  was  not  the  result  of  an 
intentional  disregard  of  the 
requirements  of  the  RESPA  (for 
purposes  of  determining  the  penalty). 

(iii)  Review  of  the  record.  The 
Administrative  Law  Judge  will  review 
the  evidence  submitted  by  the  servicer, 
if  any,  and  that  submitted  by  the 
Department.  The  Administrative  Law 
Judge  shall  make  a  determination  based 
upon  a  review  of  the  written  record, 
except  that  the  Administrative  Law 
Judge  may  order  an  oral  hearing  if  he  or 
she  finds  that  the  determination  turns 
on  the  credibility  or  veradty  of  a 
witness,  or  that  the  matter  cannot  be 
resolved  by  review  of  the  documentary 
evidence.  If  the  Administrative  Law 
Judge  decides  that  an  oral  hearing  is 
appropriate,  then  the  procedural  rules 
set  forth  at  24  CFR  part  30,  subpart  E, 
shall  apply,  to  the  extent  that  they  are 
not  inconsistent  with  this  section. 

(iv)  Burden  of  Proof  The  burden  of 
proof  or  the  burden  of  going  forward 
with  the  evidence  shall  be  upon  the 
proponent  of  an  action.  The 
Department's  submission  of  evidence 
that  the  servicer's  system  of 
recordkeeping  lacks  information  that  the 
servicer  submitted  the  escrow  account 
stateraent(s)  to  the  borrowerfs)  shall 
satisfy  the  Department's  burden.  Upon 
the  Department's  presentation  of 
evidence  of  this  lack  of  information  in 
the  servicer's  system  of  recordkeeping, 
the  burden  of  proof  shifts  fi^m  the 
Secretary  to  the  servicer  to  provide 


evidence  that  it  submitted  the 
statement(s)  to  the  borrower. 

(v)  Standard  of  Proof  The  standard  of 
proof  shall  be  the  preponderance  of  the 
evidence. 

(5)  Determination  of  the 
Administrative  Law  fudge,  (i)  Following 
the  hearing  or  the  review  of  the  vmtten 
record,  the  Administrative  Law  Judge 
shall  issue  a  decision  that  shall  contain 
findings  of  fad,  conclusions  of  law,  and 
the  amount  of  any  penalties  imposed. 
The  dedsion.  shall  include  a 
determination  of  whether  the  servicer 
has  failed  to  submit  any  required 
statements  and,  if  so,  whether  the 
servicer's  failure  was  the  result  of  an 
intentional  disregard  for  the  law's 
reouirements. 

Ui)  The  Administrative  Law  Judge 
shall  issue  the  dedsion  to  all  parties 
within  30  days  of  the  submission  of  the 
evidence  or  the  post-hearing  briefs, 
whichever  is  the  last  to  occur. 

(iii)  The  dedsion  of  the 
Administrative  Law  Judge  shall 
constitute  the  final  dedsion  of  the 
Department  and  shall  be  final  and 
binding  on  the  parties. 

(6)  Judicial  review,  (i)  A  person 
against  whom  the  Department  has 
imj)osed  a  dvil  money  penalty  under 
this  part  may  obtain  a  review  of  the 
Department's  final  dedsion  by  filing  a 
written  petition  for  a  review  of  the 
record  v«th  the  appropriate  United 
States  distrid  court. 

(ii)  The  petition  must  be  filed  v\rithin 
20  days  after  the  dedsion  is  filed  with 
the  Chief  Docket  Qerk,  Office  of 
Administrative  Law  Judges. 

(7)  Collection  ofpenanies.  (i)  If  any 
person  fails  to  comply  with  the 
Department's  final  decision  imposing  a 
dvil  money  penalty,  the  Secretary,  if  the 
time  for  judicial  review  of  the  decision 
has  expired,  may  request  the  Attorney 
General  to  bring  an  action  in  an 
appropriate  United  States  distrid  court 
to  obtain  a  judgment  against  the  person 
that  has  failed  to  comply  with  the 
Dejpartment's  final  decision. 

(li)  The  validity  and  appropriateness 
of  the  Department's  final  dedsion 
imposing  the  civil  penalty  shall  not  be 
subjed  to  review  in  the  distrid  court. 

(iii)  The  Secretary  may  obtain  such 
other  relief  as  may  be  available, 
including  attorney  fees  and  other 
expenses  in  connection  with  the  action. 

(iv)  Interest  on  and  other  charges  fiar 
any  unpaid  penalty  may  be  assessed  in 
accordance  with  31  U.S.C  3717. 

(8)  Offset.  In  addition  to  any  other 
rights  as  a  creditor,  the  Secretary  may 
seek  to  collect  a  civil  money  penalty 
through  administrative  offset. 

(9)  At  any  time  before  die  decision  of 
the  Administrative  Law  Judge,  the 


Secretary  and  the  servicer  may  enter 
into  an  administrative  settlement.  The 
settlement  may  indude  provisions  for 
interest,  attorney's  fees,  and  costs 
related  to  the  proceeding.  Such 
settlement  wiU  terminate  the 
appearance  before  the  Administrative 
Law  Judge. 

3.  Appendix  F  to  part  3500  would  be 
added  to  read  as  follovirs: 

Appendix  F  to  Part  3500— Examplet 
Ilhutrating  Escrow  Analysis 

Example  Illustrating  Aggregate  Analysis 
ASSUMPTIONS: 

Disbursements: 

$360  for  school  taxes*disbursed  on 
September  20  ^ 

Si  ,200  for  county  property  taxes: 

$500  disbursed  on  July  25 

$700  disbursed  on  December  10 
Cushion:  One-sixth  of  estimated  annual 

disbursements 
Settlement:  May  15 
First  Payment;  July  1 

Step  1— Initial  Tfual  Balance 


June  

July 

August 

Septemt>er 
October  .... 
Noveml)er 
December 
January  .... 
Febuary  .... 

March  

April 

May  

June  


Aggregate 


pmt 

disb 

bai 

0 

0 

0 

130 

500 

-370 

130 

0 

-240 

130 

360 

-470 

130 

0 

-340 

130 

0 

-210 

130 

700 

-780 

130 

0 

-650 

130 

0 

-520 

130 

0 

-390 

130 

0 

-260 

130 

0 

-130 

130 

0 

0 

Step  2.— Adjusted  Trial  Balance 

[increase  rrxxithly  balances  to  aikmnate 
negative  balances] 


June  

July 

August , 

September 
Octot>er  .... 
November 
December 
January  .... 
February  ... 

March  

April 

May  

June  _. 


Aggregate 


pmt        disb 


bat 


0 

0 

130 

500 

130 

0 

130 

360 

130 

0 

130 

0 

130 

700 

130 

0 

130 

0 

130 

0 

130 

0 

130 

0 

130 

0 

780 
410 
540 
310 
440 
570 
0 
130 
260 
390 
520 
650 
780 
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•'Step  3— Trial  Balance  With 
Cushion 

e 


Step  3— Trial  Balance  With 
Cushion— Continued 


June  

July 

August 

September 

Octot>ef 

November 
December 


Aggregate 


pml 


0 
130 
130 
130 
130 
130 
130 


disb 


0 
500 

0 
360 

0 

0 
700 


bal 


1040 
670 
800 
570 
700 
830 
260 


JarHiary  . 
February 
March  .... 

April 

May 

July 


Aggregate 


pmt 


130 
130 
130 
130 
130 
130 


disb 


bal 


390 
520 
650 
780 
910 
1040 


Example  lUustratiiig  Single-Item  Analysis 
(Existing  Accounts) 

ASSUMPTIONS: 
Disbursements; 

$360  for  school  taxes  disbursed  on 
September  20 

$1,200  for  county  property  taxes: 

$500  disbursed  on  July  25 

$700  disbursed  on  December  10 
Cushion:  One-sixth  of  estimated  annual 

disbursements 
Settlement:  May  15 
First  Payment:  July  1 


Step  1— Initial  Trial  Balance 


June 

July 

August 

September 

October 

November . 
December . 

January 

February  ... 

March  

April  

May 

June 


Single- Item 


Taxes 


pmt 


0 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 


disb 


0 
500 
0 
0 
0 
0 
700 
0 
0 
0 
0 
0 
0 


bal 


School  taxes 


0 
-400 
-300 
-200 
-100 

0 
-600 
-500 
-400 
-300 
-200 
-100 

0 


pmt 

disb 

bat 

0 

0 

0 

30 

0 

30 

30 

0 

60 

30 

360 

-270 

30 

0 

-240 

30 

0 

-210 

30 

0 

-180 

30 

0 

-150 

30 

0 

-120 

30 

0 

-90 

30 

0 

-60 

30 

0 

-30 

30 

0 

0 

Step  2— Adjusted  Trial  Balance 

[lncre€ise  monthly  balances  to  eliminate  negative  balances] 


June 

July 

August 

September 

October 

November . 
December . 

January 

Febmary  ... 

March  

April  

May 

June 


Single- Item 


Taxes 


pmt 


0 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 


disb 


0 
500 

0 

0 

0 

0 
700 

0 

0 

0 

0 

0 

err 


bal 


600 
200 
300 
400 
500 
600 
0 
100 
200 
300 
400 

sbo 

600 


School  taxes 


pmt 


0 
30 
30 
30 
30 
30 
30 
30 
30 
30 
30 
30 
30 


disb 


0 
D 
0 

360 
0 
0 
0 
0 
0 
0 
0 
0 
0 


Step  3— Trial  Balance  With  Cushion 


June 

July 

August 

September 
October .... 
November 
December 
January  .... 


bal 


270 
300 
330 

0 

30 

60 

90 

120 

150 

180 

210 

240 

270 


Single-Item 

, 

Taxes 

School  taxes 

pmt 

disb 

bal 

pmt 

disb 

bal 

0 
100 
100 
100 
100 
100 
100 
100 

0 
500 
0 
0 
0 
0 
700 
0 

800 
400 
500 
600 
700 
800 
200 
300 

0 

30 
30 
30 
30 
30 
30 
30 

0 
0 
0 
360 
0 
0 
0 
0 

330 

360 

390 

60 

90 

120 

150 

180 
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Step  3— Trial  Balance  With  Cushion— Continued 


February 
March  ... 

April  

May 

June 


Single- Item 


Taxes 


pmt 


100 
100 
100 
100 
100 


disb 


bal 


400 
500 
600 
700 
800 


School  taxes 


pmt 


30 
30 
30 
30 
30 


disb 


bal 


0 
0 
0 
0 
0 


210 
240 
270 
300 

330 


Dated:  November  29, 1993. 

Nicholas  P.  Retsinas, 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

(FR  Doc.  93-29551  Filed  12-2-93;  8:45  amj 
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Part  IV 


Department  of  the 
Interior 

Bureau  of  Indian  Affairs 
Indian  Gaming;  Notice 
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— ^'T ' 

DE>>ARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affair* 

Indian  Gaming 

AGENCY:  Bureau  of  Indian  Afiairs, 

Interior. 

ACnON:  Notice  of  approved  tribal-state 

compact.  


SUMMARY:  Pursuant  to  25  U.S.C.  2710.  of 
the  Indian  Gaming  Regulatory  Act  of 
1988  (Pub.  L.  100-497).  the  Secretary  of 


the  Interior  shall  publish,  in  the  Fedaai 
Register,  ndtice  nf  approved  Tribal-State 
Compacts  for  Ihe  purpose  rfoBgaeingin 
Class  in  (casino)  gaming  on  IndiaB 
reservations.  The  Assistant  Sacretey — 
Indian  Affairs.  Department  nf  Uie 
Interior,  through  her  delegated 
authority,  has  approved  the  Gaming 
Compact  Between  the  CheyBuae  Rtver 
Sioux  Tribe  and  the  State  af  StmA 
Dakota,  which  was  executed  as 
September  27. 1993. 


DATES:  This  action  is  effective  upon  date 

of  publication. 

FOR  FURTHER  INFORMATION  CONTACT: 

Hilda  Manuel.  Director,  Indian  Gaming 

Management  Staff.  Bureau  of  Indian 

Affairs.  Washington.  DC  20240,  (202) 

219-4066. 

Dated:  November  19. 1993. 
Ada  E.  Deer. 

Assistant  Secretary— Indian  Affairs. 
fFR  Doc.  93-29567  Filed  12-2-93;  8:45  ami 
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Part  V 


Department  of 
Education 


Intent  To  Repay  to  the  Washington  State 
Department  of  Education  Funds 
Recovered  as  a  Result  of  a  Final  Audit 
Determination;  Notice 


Li  J 
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DEPARTMENT  OF  EDUCATION 

Intent  To  Repay  to  the  Washington 
State  Department  of  Education  Funds 
Recovered  as  a  Result  of  a  Final  Audit 

Determination 

AGENCY:  Department  of  Education. 
ACTJON:  Notice  of  intent  to  award 
grantback  funds. 

SUMMARY:  Notice  is  given  that,  under 
section  456  of  the  General  Education 
Provisions  Act  (GEPA).  20  U.S.C.  1234e 
(1982).  the  U.S.  Secretary  of  Education 
(Secretary)  intends  to  repay  to  the 
Washington  Department  of  PubUc 
t:struction,  the  State  educational 
agency  (SEA),  an  amount  equal  to  75 
percent  of  the  principal  amount  of  funds 
recovered  by  the  U.S.  Department  of 
Education  (Department)  as  a  result  of  a 
final  audit  determination.  This  notice 
describes  the  SEA's  plan  for  the  use  of 
the  repaid  funds  and  the  terms  and 
conditions  under  which  the  Secretary 
intends  to  make  those  funds  available. 
The  notice  invites  comments  on  the 
proposed  grantback. 
DATES:  All  comments  must  be  received 
on  or  before  January  3, 1994. 
ADDRESSES:  Comments  concerning  the 
grantback  should  be  addressed  to 
William  D.  Tyrrell,  Sr.,  U.S.  Department 
of  Education,  400  Maryland  Avenue 
SW..  Switzer  Building,  room  3609, 
Washington.  DC  202D2-6132. 
FOR  FURTHER  INFORMAHON  CONTACT: 
William  D.  Tyrrell,  Sr.,  U.S.  Department 
of  Education.  400  Maryland  Avenue 
SW.,  room  3609,  Switzer  Building, 
Washington.  DC  20202-6132,  telephone: 
(202)  205-8625.  Individuals  who  usee 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  notice  is  based  on  the 
IDepartment's  recovery  of  funds 
following  an  audit  of  Washington's 
administration  of  its  Part  B  of  the 
Education  of  the  Handicapped  Act  i 
(Part  B)  grant  award  for  fiscal  year  1982, 
conducted  by  this  agency's  Office  of 
Inspector  General  (OIG).  (See  20  U.S.C. 
1401, 1411-1420  (1982)).  Office  of 
Inspector  General,  Office  of  Audit, 
Audit  of  Selected  Aspects  of 
Handicapped  Education  Programs 
Under  Public  Laws  94-142  and  89-313, 


Administerod  by  the  Superintendent  of 
Public  Instruction.  State  of  Washington. 
Audit  Control  No.  10-30023  (August  8, 
1985).  Among  the  objectives  of  the  audit 
was  to  determine  whether  local 
educational  agencies  (LEAs)  in 
Washington  complied  with  part  B's 
nonsupplanting  requirement.  Under  that 
requirement,  an  LEA  receiving  part  B 
funds  must,  in  any  particular  fiscal  year, 
spend  as  much  State  and  local  funds  on 
special  education  and  related  aervices. 
on  either  an  aggregate  or  par  capita 
basis,  as  it  did  in  the  prior  fiscal  year. 
(See  20  U.S.C.  1414(a)(2)(B)(ii)  and  (f) 
(1982)  and  34  CFR  300.230  (1982).) 

On  August  8. 1985.  OIG  issued  a  final 
Audit  Report  that  concluded  that  19 
LEAs  in  Washington  State,  including 
the  Spokane  School  District  (Spdtane), 
had  violated  Part  B's  non-supplanting 
requirement  by  reducing  State  and  local 
expenditures  on  special  education 
during  fiscal  year  1982.  On  May  6. 1986. 
the  Assistant  Secretary  for  Special 
Education  and  Rehabilitative  Services 
issued  a  final  letter  of  detemiination 
(FLD)  to  Washington  State  that  adapted 
this  finding  of  the  Audit  Report  ana 
disallowed  $1,500,200  of  fiscal  year 
1982  part  B  funds  expended  by  19  LEAs 
in  violation  of  the  non-supplanting 
requirement.* 

On  June  6, 1986,  Washington  State 
appealed  this  FLD  to  the  Education 
^peal  Board,  pursuant  to  20  U.S.C. 
1234  and  123»a  (1982).  At  fliis  time.the 
EAB  was  an  independent  adjudicative 
fomm  within  the  Department  tiiat 
conducted  audit  appeals  challenging 
FLDs  issued  by  program  officials.*  The 
EAB  accepted  Washington  State's 
appeal  on  June  20, 1986  and.  thereafter, 
allowed  Spokane  and  other  school 
districts,  that  were  found  by  the 
Assistant  Secretary  to  have  violated  the 
Part  B  non-  supplanting  requirement,  an 
opportxmity  to  intervene  pursuant  to  34 
CFR  78.34.  The  Assistant  Secretairy,  in 
a  brief  filed  with  the  EAB  on  Janxiary  3D, 
1987,  reduced  the  claim  for  supplanted 
funds  to  $904,459.  "' 


<  In  1990,  the  name  of  this  Act  was  changed  by 
Congress  to  Part  B  of  the  Individuals  with 
Disabilities  Education  Act.  See  Public  Law  101- 
476. 


>  Under  Part  B,  the  SEA  is  responsible  for 
assuring  that  the  funds  it  receives  and  awards  to  its 
school  districts  will  be  spent  in  accordance  with. 
inter  alia,  the  Act's  nonsupplanting  raquiiement 
(See  20  U.S.C.  1413(a)(1)  (1982).  Sac  alw  JO  U.S.C. 
1412(6)  (1982).)  Thus,  although  the  L£A<  violated 
the  nonsupplanting  requirement,  the  Department 
sought  recovery  of  the  mtsexpendad  funds  from 
Washington. 

3  The  procedures  for  appealing  final  audit 
determinations  issued  by  officials  of  the 
Department  were  changed  by  Public  Laiw  100-2B7, 
102  Stat  130  (April  26.  1968).  20  U.S£.  1234  and 
1234a  (1988).  The  Department's  Office  of 
Administrative  Law  Judges  now  pvfonstt  the  dutiM 
related  to  the  adjudication  of  appeils  of 
disallowance  decisions  that  were  previously 
assigned  to  the  EAB. 


On  January  28. 1988.  the  EAB  issued 
an  Initial  Decision  holding  that  18 
school  districts  in  Washington  State  had 
supplanted  $832,465  of  fiscal  year  1982 
part  B  funds.  Initial  Decision  in  the 
Appeal  of  the  State  of  Washington, 
Docket  No.  13(213)86  (January  28. 
1988).  Spokane  was  found  to  have 
supplanted  $407,884  of  fiscal  year  1982 
part  B  funds.  The  EAB  concluded  that 
the  Assistant  Secretar>',  even  after 
withdrawing  part  of  the  FLD's  claim, 
had  overstated  the  supplanting  violation 
for  three  of  the  LEAs.  Spokane, 
however,  was  not  one  of  these.  The 
Secretary,  after  reviewing  the  initial  and 
responsive  comments  submitted  by  the 
parties,  allowed  the  Initial  Decision  to 
become  the  final  decision  of  the 
Department.  Washington  State  and 
Spokane  appealed  the  portion  of  the 
agency's  decision  holding  that  Spokane 
had  supplanted  $407,884  of  fiscal  year 
1982  part  B  funds  to  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit. 
None  of  the  other  17  Washington  LEAs 
that  were  found  by  the  Department  to  be 
in  violation  of  the  part  B 
nonsupplanting  requirement  joined  in 
this  appeal,  and  the  $424,581  of  funds 
repaid  by  these  17  LEAs  are  not 
involved  in  this  grantback  request. 

On  June  5, 1990,  the  Ninth  Circuit 
affirmed  the  Department's  decision  with 
respect  to  Spokane's  supplanting  on  all 
but  one  issue.  State  of  Washington,  et  al. 
V.  U.S.  Department  of  Education,  905 
F.2d  274  (9th  Cir.  1990).  According  to 
the  Court,  the  Department's  decision 
failed  to  explain  why  Spokane  was  not 
entitled  to  an  allowance,  under  34  CFR 
300.230(b)(l)(ii)).  for  what  that  LEA 
characterized  as  an  imusually  large 
special  education  expenditure  of 
$250,000  during  fiscal  year  1981.** 
Consequently,  the  Court  remanded  the 
case  to  the  Department  with  instructions 
"to  make  'new  or  modified  findings  of 
fact'  on  this  issue."  905  F.2d  at  279. 

On  October  31. 1990,  the  EAB  issued 
a  Decision  on  Remand  in  this  case 
which  held  that  further  analysis  of 
Spokane's  entitlement  to  an  exemption 
for  the  $250,000  expenditure  was 
unnecessary.  The  Secretary,  on  January 
3, 1991,  issued  a  decision  which  held 
that  the  EAB's  Decision  on  Remand  did 
not  comply  with  the  Ninth's  Circuit's 
instructions  to  explain  its  conclusions 
with  respect  to  the  question  of  whether 


•  34  CFR  300.230(b)(l)(ii)  provides  an  allowance 
for ''lulnusually  large  amounts  of  funds  expended 
for  long-term  purposes."  Under  this  provision,  an 
unusually  large  expenditure  for  a  long-term 
purpose,  made  in  fiscal  year  1981.  would  not  be 
included  in  the  calculation  of  the  amount  of  Slate 
and  local  expenditures  that  Spokane  would  have  to 
make  in  fiscal  year  1982  in  order  to  comply  with 
the  Part  B  nonsupplanting  requirement. 


Federal  Register  /  Vol.  58.  No.  231  /  Friday.  December  3,  1993  /  Notices 


64083 


Spokane  was  entitled  to  an  exemption 
under  34  CFR  300.230(b)(l)(ii)  for  the 
$250,000  expenditure.  However,  prior  to 
the  Secretary's  decision,  the  parties 
reached  a  tentative  agreement  to  settle 
this  matter.  That  settlement  agreement 
was  formally  executed  on  May  30, 1991. 
Under  the  terms  of  that  agreement,  the 
Department  recovered  a  total  of 
$309,504  from  Washington  and 
Spokane.  The  SEA  and  Spokane,  in 
turn,  agreed  to  join  the  Assistant 
Secretary  in  a  Joint  Motion  to  the  EAB 
to  dismiss  the  appeal  with  prejudice. 
All  terms  of  the  settlement  agreement, 
including  the  agreement  by  Washington 
and  Spokane  to  pay  the  Department 
$309,504,  have  been  satisfied. 

B.  Anthority  for  Awarding  a  Grantback 

Section  456(a)  of  GEPA,  20  U.S.C. 
1234e(a)  (1982),  provides  that  whenever 
the  Secretary  has  recovered  funds 
following  a  final  audit  determination 
with  respect  to  an  applicable  program, 
the  Secretary  may  consider  those  funds 
to  be  additional  funds  available  for  the 
program  and  may  arrange  to  repay  to  the 
SEA  or  LEA  affected  by  the 
determination  an  amount  not  to  exceed 
75  percent  of  the  recovered  funds.  The 
Secretary  may  enter  into  this 
"grantback"  arrangem'jnt  if  the 
Secretary  determines  that  the — 

(a)  Practices  and  procedures  of  the 
SEA  or  LEA  that  resulted  in  the  audit 
determination  have  been  corrected,  and 
the  SEA  or  LEA  is,  in  all  other  respects, 
in  cwnpliance  with  the  requirements  of 
the  applicable  program; 

(b)  The  SEA  tias  submitted  to  the 
Secretary  a  plan  for  the  use  of  the  fimds 
to  be  awarded  under  the  grantback 
arrangement  that  meets  the 
requirements  of  the  program  and,  to  the 
extent  possible,  benefits  the  population 
that  was  affected  by  the  failure  to 
comply  or  by  the  misexpenditures  that 
resulted  in  the  audit  exception;  and 

(c)  Use  of  funds  to  be  awarded  under 
the  grantback  arrangement  in 
accordance  with  the  SEA's  plan  would 
serve  to  achieve  the  purposes  of  the 
program  under  which  the  funds  were 
originally  granted. 

C.  Plan  for  Use  of  Funds  Awarded 
Under  a  Grantback  Arrangement 

Pursuant  to  section  456(a)(2)  of  GEPA, 
the  SEA  has  applied  for  a  grantback 
totaling  $232,128,  which  is  75  percent 
of  the  principal  amount  of  the  recovered 
funds,  and  has  submitted  a  plan  for  use 
of  the  grantback  funds  to  meet  the 


special  education  needs  of  the  children 
with  disabilities.  Under  Section  456(c) 
of  GEPA,  20  U.S.C.  1234e(c).  these 
funds  are  avmlable  for  expenditvire  until 
September  30, 1994.  Spokane's  plan, 
that  has  been  submitted  by  the  SEA,  is 
to  expand  a  program  that  is  already  on- 
going in  that  LEA,  the  Special- 
Education  Training  Resources  in 
Vocational  Exploration  (STRIVE) 
program.  Under  this  program,  students 
with  disabilities,  between  the  ages  of  16 
and  21,  are  provided  with  special 
education  and  related  services  that 
address  the  school-to-work  transition. 
The  grantback  proposal  provides  for  the 
expansion  of  the  STRIVE  program  by 
hiring  additional  speciahsts,  and 
purchasing  computer  hardware  that  will 
be  used  to  track  caseloads  and  develop 
student,  personnel,  and  budget 
databases.  Other  expenditures  will 
include  technical  assistance  for 
teachers,  occupational  and  physical 
therapists,  and  speech  pathologists  for 
infusing  technology  into  the 
instructional  program  for  students  with 
severe  behavior  disturbance.  An 
additional  rented  classroom  on  or  near 
the  commimity  college  campus  will  also 
be  secured  which  will  again  expand  the 
capability  of  this  program  to  serve  more 
students  with  disabilities. 

D.  The  Secretary's  Determinations 

The  Secretary  has  carefully  reviewed 
the  plan  submitted  by  the  SEA.  Based 
upon  that  review,  the  Secretary  has 
determined  that  the  conditions  under 
section  456  of  GEPA  have  been  met. 

These  determinations  are  based  upon 
the  best  information  available  to  the 
Secretary  at  the  present  time.  If  this 
information  is  not  accurate  or  complete, 
the  Secretary  is  not  precluded  from 
taking  appropriate  administrative 
action.  In  finding  that  the  conditions  of 
section  456  of  GEPA  have  been  met.  the 
Secretary  makes  no  determination 
concerning  any  pending  audit 
recommendations  or  final  audit 
deternjinations. 

E.  Notice  of  the  Secretary's  Intent  To 
Enter  Into  a  Grantback  Arrangement 

Section  456(d)  of  GEPA  requires  that, 
at  least  30  days  before  entering  into  an 
arrangement  to  award  fimds  under  a 
grantback,  the  Secretary  must  publish  in 
the  Federal  Register  a  notice  of  intent 
to  do  so,  and  the  terms  and  conditions 
under  which  the  payment  will  be  made. 

In  accordance  with  section  456(d)  of 
GEPA,  notice  is  hereby  given  that  the 


Secretary  intends  to  mal:e  funds 
available  to  the  Washington  SEA  under 
a  grantback  arrangement.  The  grantback 
award  would  be  in  the  amount  of 
$232,128.  which  is  75  percent— the 
maximum  percentage  authorized  by 
statute — of  the  principal  amount 
recovered  as  a  result  of  the  audit. 

F.  Terms  and  Conditions  Under  Which 
Pajrments  Under  a  Grantback 
Arrangement  Would  Be  Made 

The  SEA  agrees  to  comply  with  the 
following  terms  and  conditions  under 
which  payments  under  a  grantback 
arrangement  would  be  made: 

(a)  The  funds  awafiied  under  the 
grantback  must  be  spe&t  in  accordance 
with — 

(1)  All  applicable  statutory  and 
regulatory  requirements; 

(2)  The  plan  that  the  SEA  submitted 
and  any  amendments  to  the  plan  that 
are  approved  in  advance  by  the 
Secretary;  and 

(3)  The  budget  that  was  submitted 
with  the  plan  and  any  amendments  to 
the  budget  that  are  approved  in  advance 
by  the  Secretary. 

(b)  All  funds  received  under  the 
grantback  arrangement  must  be 
obligated  'uy  September  30.  1994.  in 
accordance  with  section  456(c)  of  GEPA. 

(c)  The  SEA  will,  not  later  than 
January  1. 1995.  submit  a  report  to  the 
Secretary  that — 

(1)  Indicates  that  the  funds  awarded 
under  the  grantback  have  been  spent  in 
accordance  with  the  proposed  plan  and 
approved;  and 

(2)  Describes  the  results  and 
effectiveness  of  the  project  for  which  the 
funds  were  spent. 

(d)  Separate  accounting  records  must 
be  maintained  documenting  the 
expenditures  of  funds  awarded  under 
the  grantback  arrangement. 

(e)  Before  funds  will  be  repaid 
pursuant  to  this  notice,  the  SEA  must 
repay  to  the  Department  any  debts  that 
become  overdue,  or  enter  into  a 
repayment  agreement  for  those  debts. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.027,  Handicapped  State  Grants) 

Dated:  Noveml)er  29, 1993. 
Howard  R.  Moses, 

Acting  Assistant  Secretary  for  Special 
Education  and  Rehabilitative  Services. 
[FR  Doc.  93-29628  Filed  12-2-93;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmospheric 
Administration 

15  CFR  Part  946 
(Doclwt  No.  920383-3283] 
RIN  0648-AE73 

National  Weather  Service 
Modernization 

AGENCY:  National  Weather  Service 
(NWS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Department  of  Commerce  (DOC). 
ACnON:  Final  rule. 

summary:  NOAA  is  publishing  final 
rules  setting  forth  its  internal  process  for 
certifying  that  there  will  be  no 
degradation  of  weather  services  as  a 
result  of  consoUdating,  automating,  or 
relocating  a  field  office  during  the  first 
stage  of  the  modernization  of  the 
National  Weather  Service.  These  rules 
incorporate  the  provisions  of  the 
Weather  Service  Modernization  Act 
(Act).  15  U.S.C.  313  note,  Pub.  L.  102- 
567,  which  define  the  actions  which  are 
subject  to  certification;  add  certain 
requirements  for  such  certifications; 
provide  for  the  review  of  the  criteria  on 
which  certifications  will  be  based; 
provide  for  participation  by  the 
Modernization  Transition  Committee 
(Committee)  established  by  the  Act;  and 
provide  for  a  haison  officer  in  the 
affected  service  area. 
EFFECTIVE  DATE:  This  rule  is  effective 
December  3, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Senator  Raygor  NOAA/TPO.  SSMC2, 
room  9332, 1325  East-West  Highway, 
Silver  Spring,  Maryland  20910  or  (301) 
713-0391. 

SUPPLEMENTARY  INFORMATION:  On 
September  8, 1992,  the  NWS  published 
proposed  regulations  setting  forth 
procedures  for  certifying  that  there 
would  be  no  degradation  of  services  as 
a  result  of  consolidating,  automating,  or 
relocating  a  field  office  during  stage  one 
of  modernization  (57  PR  40877).  "Diese 
proposed  regulations  were  based  on  the 
certification  requirements  in  title  IV  of 
Public  Law  100-685. 

On  October  29, 1992,  title  VII  of 
Public  Law  102-567,  the  Weather 
Service  Modernization  Act,  was  enacted 
to  replace  the  certification  provision  of 
title  IV  of  Public  Law  100-685.  The  Act 
incorporated  the  process  proposed  by 
the  September  8,  notice,  with  certain 
modifications  and  clarifications.  In 
particular,  it  specifically  identified  as 
"changes  in  operations  at  a  field  office" 
a  number  of  actions  associated  with 


modernization  which  do  not  require 
certification:  Transferring  service 
responsibihty,  commissioning  weather 
observation  systems,  decommissioning  a 
NWS  radar,  changing  staffing  levels 
significantly,  or  moving  a  field  office  to 
a  new  location  inside  the  local 
commuting  and  service  area.  It  also 
defined  more  clearly  two  of  the  four 
actions  that  do  require  certification 
(automating  and  relocating). 

On  April  8, 1993,  the  NWS  issued  a 
notice  of  proposed  rule  making  to 
implement  the  Act  (58  PR  18316).  The 
September  8,  proposal  was  withdrawn. 

Nine  comments  were  received.  Four 
of  these  (from  the  Minnesota  Cold 
Weather  Resource  Center,  a  Minnesota 
State  Representative,  the  Association  of 
Central  Cahfomia  Weather  Observers, 
and  a  professor  of  meteorology  at  San 
Francisco  State,  Mr.  Monteverdi)  were 
related  primarily  to  the  modernization 
of  particular  field  offices  and  expressed 
concerns  about  whether  service  to  the 
areas  where  these  offices  are  located 
would  be  degraded.  These  comments 
are  more  appropriately  addressed 
during  the  certification  process  for 
actions  involving  these  offices. 

One  commentor,  the  Aircraft  Owners 
and  Pilots  Association  (AOPA)  stated  its 
support  for  the  NWS  modernization 
efforts,  including  specifically  field  office 
restructuring,  while  expressing  a 
number  of  general  concerns  not  directly 
related  to  the  regulations.  These 
included: 

Providing  an  education  program  for 
aviation  users;  maintaining  full 
coordination  with  the  FAA;  and 
ensvuing  adequate  Automated  Surface 
Observing  System  (ASOS) 
augmentation.  The  NWS  appreciates  the 
need  for  close  involvement  by  the 
aviation  community  in  all  phases  of  the 
modernization  and  is  already 
implementing  a  number  of  the 
suggestions,  e.g..  implementation  of  an 
education  program.  The  NWS  will 
address  the  issue  of  ASOS  augmentation 
during  each  automation  certificatf6ri*to 
ensure  that  the  units  are  meeting  user 
needs  and  will  not  replace  hunum 
observers  until  all  requirements  and 
procedures  set  forth  in  the  ASOS 
Surface  Observation  Modernization 
Report  have  been  satisfied. 

Four  commentors,  the  National  . 
Weather  Service  Employees 
Organization  (NWSEO),  two  of  its 
members,  and  one  additional 
individual,  raised  issues  primarily 
relating  to  whether  certain 
modernization  actions  require 
certification  and  whether  the 
certification  process  should  be 
expanded  to  include  additional 


elements.  The  major  issues  and 
comments  are  as  follows: 

1.  Comments  Relating  to  Those 
Provisions  in  the  Regulations  That 
Determine  Which  Actions  Are  Subject 
to  Certification 

a.  Definition  of  "Local  Commuting 
Area" 

Comment:  The  NWSEO  objected  to 
using  Office  of  Management  and 
Budget's  (OMB)  MetropoUtan  Statistical 
Areas  to  define  a  "local  commuting 
area"  because,  it  contends,  OMB's 
Statistical  Areas  do  not  take  into 
account  such  detailed  aspects  of 
commuting  patterns  as  the  part  of 
certedn  counties  in  which  the  majority 
of  commuters  reside,  the  direction  of 
their  commute,  and  the  actual  distances 
that  employees  will  commute  to  a  new 
office  as  compared  to  the  distance  they 
commute  to  the  old.  The  NWSEO 
suggested  that  the  purpose  of  including 
this  definition  in  the  Act  was  "to 
mitigate  employee  displacement."    . 

Response:  The  use  of  "local 
commuting  area"  in  the  Act  and  its 
definition  in  these  regulations  serves 
one  purpose:  To  provide  one  of  the 
geographical  parameters  of  importance 
in  determining  when  the  move  of  an 
entire  field  office  constitutes  a 
certifiable  "relocation"  and  when  it  is 
merely  a  "move"  that  needs  not  be 
certified.  The  reason  for  requiring 
certification  of  any  action  is  to  promote 
confidence  that  public  safety  will  not  be 
compromised,  i.e.,  that  services  will  not 
be  degraded.  The  certification  does  not 
address  in  any  way  the  effect  of  the 
action  on  the  employees.  The  final 
regulations  have  been  further  modified 
to  make  it  clear  that  the  issues  of  public 
safety  and  employee  benefits  should  be 
kept  separate  (see  §  946.1(b)).  The 
definition  of  "local  commuting  area"  in 
the  proposed  regulations  provides  a 
basis  for  determining  whether  a 
proposed  action  mi^t  have  an  effect  on 
public  safety  and  is  not  intended  to 
provide  a  basis  for  determining  whether 
some  action  might  inconvenience  some 
NWS  employees.  Therefore,  the 
definition  has  not  been  changed  as 
suggested  by  NWSEO  in  the  final 
regulations. 

The  effect  of  various  modernization 
actions  on  employee  benefits  is 
addressed  separately  in  a  number  of 
regulations  including  those  cited  by  the 
commentor.  If  the  NWS  were  to  accept 
the  premise  of  the  NWSEO,  that  the 
local  commuting  area  is  dependent 
upon  the  commuting  pattern  of 
individual  offices,  it  would  be  in  the 
anomalous  position  of  basing  decisions 
concerning  the  need  for  public  safety 
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certifications  on  whether  employees  live 
on  one  side  or  the  other  of  the  existing 
office. 

b.  Change  in  Operations  (§  946.6) 

Comment:  The  NWSEO  objected  to 
the  provisions  of  this  section  because  it 
believes  that  "any  time  the  bulk  of  the 
services,  staff  and  equipment  of  a  field 
office  is  moved  outside  the  local 
commuting  or  service  area,  such  transfer 
constitutes  a  certifiable  relocation  and  is 
not  a  change  of  operations." 

Response:  This  comment  reflects  the 
commentor's  apparent  underlying  behef 
that  the  Act  is  intended  to  delay 
modernization.  On  the  contrary,  the 
basic  statutory  scheme  is  intended  to 
ensure  that  the  modernization  schedule 
is  maintained  and  is  designed  to 
encourage  NWS  to  take  those  actions 
necessary  to  make  prompt  and  effective 
use  of  the  new  technology  such  as 
NEXRAD  and  ASOS. 

NWS  may  transfer  the  necessary 
service  responsibiUties  and  personnel  in 
order  to  ensure  that  the  new  NEXRADS 
can  be  operated  and  commissioned  in  a 
timely  manner.  The  NWS  interprets 
these  actions  to  be  "changes  in 
operations"  which  can  proceed  subject 
only  to  appropriate  notification.  Once 
the  NWS  has  taken  these  actions  and  is 
in  a  position  to  take  advantage  of  this 
technology,  it  must  certify  tl^t  there 
will  be  no  degradation  of  services  prior 
to  abandoning  the  old  systems  and  fully 
committing  to  the  new.  Thus,  the  NWS 
cannot  replace  the  existing  surface 
observations  or  the  existing  radar 
observations  or  finally  close  an  old 
office  until  it  has  certified  that  there 
will  be  no  degradation  of  service. 

Section  946.6  of  the  final  regulations 
implements  this  statutory  scheme  by 
clarifying  that  a  field  office  may  transfer 
-staff  to  a  new  site  incident  to  the 
introduction  of  new  technology 
(§  946.6(a)(4))  but  may  not  replace  its 
existing  observational  responsibilities 
without  first  certifying  (§  946.6(b)).  This 
section  focuses  on  the  nature  of  the 
services  and  staff  that  remain  in  place 
at  various  stages  of  the  transition  rather 
than  simply  on  the  number  of  staff  or 
the  amount  of  equipment  involved  in  a 
partioilar  transfer. 

2.  Comments  Relating  to  the 
Certification  Requirements 

a.  The  Definition  of  "Degradation  of 
Services" 

Comment:  The  NWSEO  and  two 
members  of  the  NWSEO  objected  to  the 
definition  of  "degradation  of  service." 
They  interpreted  the  definition  as 
intended  to  exclude  consideration  of  the 
quality  of  service  when  certifying  that 


no  degradation  will  result  from  a 
restructuring  action.  (A  comment  of 
Professor  Monteverdi,  although 
specifically  addressing  the  proposed 
relocation  of  the  Redwood  City  office, 
was  also  considered  as  raising  this  more 
generic  issue).  Some  of  these 
commentors  befieved  that  quafity  of 
services  provided  by  a  field  office  must 
be  measured  in  statistical  terms. 

Response:  The  NWS  agrees  that 
certification  must  address  the  quality  of 
the  services  provided  and  intended  this 
definition  to  be  read  in  connection  with 
the  certification  procedures  set  forth  in 
S  946.7  of  the  regulations  to  address  the 
Duality  of  services.  The  NWS  has 
deleted  this  definition  and  rewritten 
§  946.7  to  clarify  that  the  determination 
of  whether  a  degradation  of  service  has 
occurred  will  be  based  strictly  on  the 
final  modernization  criteria  required  by 
§  704  of  the  Act  which  will  incorporate 
all  the  appropriate  indices  to  ensure  that 
the  quahty  of  services  will  be 
maintained.  The  criteria  that  the  NWS 
proposes  to  employ  have  been  recently 
reviewed  by  the  National  Research 
Council  (NRC)  in  accordance  with  sec. 
704  of  the  Act  and  will  bepubhshed  for 
public  comment  shortly,  tney  Include 
many  of  those  suggested  by  the 
commentors  (see  comment  below)  on 
this  rule  and  specific  when  statistical 
verification  is  appropriate. 

b.  The  Responsible  Meteorologist  as  the 
Official  Responsible  for  Initiating 
Certification 

Comment:  The  NWSEO  and  both 
members  asserted  that  the  Responsible 
Meteorologist  should  not  be  given  the 
initial  responsibihty  for  recommending 
certification.  (Two  additional  site 
specific  comments,  those  of  the 
Association  of  Central  California 
Weather  Observers  and  Professor 
Monteverdi,  also  raised  this  issue). 
These  commentors  believed  that  the 
interest  of  this  official  in  completing  the 
restructuring  could  be  so  strong  that  it 
might  preclude  objectivity  in  the 
prdCess.  One  commentor  believed  that 
the  merit  pay  bonuses  of  these 
responsible  meteorologists  will  depend 
on  successful  completion  of  the  relevant 
actions.  Several  of  the  commentors 
suggested  substituting  a  local 
modernization  transition  committee. 

Response:  The  NWS  recognizes  the 
importance  of  disclosing  irmate  biases 
when  advocating  actions  affecting  the 
modernization.  The  NWS  recognizes 
that  it  is  important  to  the  responsible 
meteorologist  to  organize  restructuring 
and  other  modernization  actions  as 
efficiently  as  possible  but  disagrees  with 
any  suggestion  that  this  interest  would 
impair  his  or  her  judgement  in 


recommending  a  certification.  The 
responsible  meteorologist's  basic 
responsibility  is  for  the  delivery  of 
services  to  his  or  her  service  area.  Each 
individual  is  fully  aware  of  that 
responsibihty  to  the  community  served. 
Those  who  suggest  that  such  a  person 
would  jeopardize  this  basic 
responsibihty  by  "sweeping  under  the 
rug"  some  inconvenient  evidence 
concerning  a  restructvuing  simply  do 
not  appreciate  the  responsibihty  of  that 
position. 

Using  a  local  modernization  transition 
committee  that  is  not  responsible  for 
providing  services  to  the  affected  area 
would  not  only  bp  inefficient,  but  would 
also  substitute  the  Kidgement  of  a  less 
knowledgeable  body  for  the  on-scene 
expert.  The  committee  established  by 
the  Act  provides  national-level 
oversight. 

c.  Certification  Requirements 

Comment:  The  NWSEO  suggested 
adding  several  evidentiary  requirements 
to  §  946.7(b)  with  regards  to  the 
preparation  of  certifications  for 
restructuring.  It  requested  additional 
evidence  including  evidence  that  the 

3uaUty,  reliabihty  and  accuracy  of  the 
ata  would  be  maintained  at  the  same 
level;  that  the  timeliness  will  remain  at 
the  same  level;  that  timeliness  and 
quality  would  remain  at  the  same  level 
for  emergency  maintenance  of  NWS 
equipment;  that  the  Warning 
Coordination  Meteorologist's  ability  to 
perform  will  be  maintained  at  or  with 
the  same  level  of  reliability  with 
emergency  managers  and  news  media; 
that  NWS  would  maintain  the  same 
level  of  interaction  with  graduate  and 
undergraduate  meteorology  programs; 
and  that  NWS  would  maintain  the  same 
level  of  interaction  with  other  Federal 
and  state  agencies. 

Response:  These  items  are  already 
incorporated  in  the  criteria  described  in 
new  §  946.7(a). 

Comment:  The  NWSEO  suggests 
placing  paragraph  (g)  of  §  946.7  before 
paragraph  (f)  to  make  clear  that  the 
establishment  of  the  criteria  must 
precede  the  proposed  certification 
process. 

Response:  The  NWS  agrees  and  has 
modified  this  section  as  requested. 

Comment:  The  NWSEO  suggested  that 
the  evidence  to  be  considered  in 
connection  with  a  relocation  as 
specified  in  §  946.7(f)  of  the  proposed 
regulations  is  inadequate  and  should 
include  regional,  geographic,  and 
climatological  factors. 

Response:  Section  946.7(b)(1)  of  the 
final  regulations  requires  that  all 
certifications  include  a  description  of 
local  weather  characteristics  that  affect 
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weatner  services  and  these  tirill  indiide 

applicable  regional,  geographic,  md 

climatoiogical  factors. 

Commevi:  NWSEO  commented  that 
subsection  946.9(a)  should  be  changed 
to  clarify  that  the  review  of  certification 
proposals  is  at  the  option  of  the 
Committee,  not  the  Secretary  of 
Commaroe.  Also.  §  946.9(b)  should  add 
a  requirement  that  no  field  office  may  be 
restructured  prior  to  a  30-day  notice  in 
the  FR  in  accordance  with  S  U.S.C 
553(d). 

flesponse.  The  NWS  has  modified 
§  946.8  to  respond  to  the  request  for 
review  of  proposed  certifications  by  the 
Committee  at  its  option.  Further 
procedures  addressing  this  concern  will 
be  issued  at  a  later  date.  The  NWS  does 
not  agree  that  there  should  be  a  30-day 
waiting  period  after  pubUcaUon  of  the 
final  certification.  The  Act  provides  a 
rigorous  public  process  leading  up  to 
certification,  including  a  60-day 
comment  period,  and  it  is  difficult  to 
discern  any  benefits  that  might  result 
from  waiting  an  additional  30  days  after 
certification  is  complete.  The  NWS  does 
not  believe  that  5  U.S.C.  553(d}  applies 
to  a  certification. 

3.  Additiaaal  Comments 

a.  Category  1  Radars 

Comment:  The  NWSEO  objected  to 
the  provision  in  the  proposed 
regulations  that  would  allow  the  NWS 
to  dismantle  some  existing  radars, 
designated  as  Category  1  radars,  prior  to 
issuing  the  commissioning  and 
decommissioning  reports  specified  by 
sec.  705(b)  of  the  Act.  The  NWSEO 
believes  that  this  section  requires  the 
NWS  to  find  alternative  sites  for  the 
NEXRADs  that  will  replace  Category  1 
radars  and  that  if  the  NWS  finds  this 
requirement  burdensome,  it  should  seek 
legislative  changes  to  the  Act. 

Response:  The  proposed  regulations 
define  a  "Category  1  radar"  as  an 
existing  NWS  radar  which  is  to  be 
replaced  by  a  NEXRAD  on  the  same 
physical  site  as  the  existing  radar  or  on 
an  adjacent  site  that  is  sufficiently  close 
that  the  two  radars  cannot  operate 
concurrently.  The  latter  situation  can 
arise  because  (1)  the  existing  radar 
tower  physically  blocks  the  NEXRAD 
signal  to  an  unacceptable  degree:  or  (2) 
the  existing  radar's  transmitter  causes 
substantial  electromagnetic  interference 
with  the  NEXRAD. 

Where  the  existing  radar  occupies  the 
same  physical  site  as  the  replacement 
NEXRAD,  the  old  tower  must  be 
dismantled  before  installation  of  the 
NEXRAD  can  begin.  Where  the  existing 
tower  on  an  adjacent  site  physically 
blocks  the  replacement  NEXRAD.  it  can 


create  a  gap  in  coverage  that  is 
operatioiiuly  significant,  especially  if  it 
occurs  in  the  direction  in  which  most 
severe  weather  approaches.  In  this 
situation  the  old  tower  must  be 
dismantled  before  operational  testing 
and  commissiooing  of  the  NEXRAD  can 
occur.  If  the  existing  radar  on  en 
adjacent  site  causes  significant 
electromagnetic  interference  with  the 
replacement  radar,  it  will  not  be 
dismantled  but  must  be  turned  off  in 
order  to  allow  operational  testing  and 
commissioning  of  the  NEXRAD. 

As  the  NWSEO  points  out  sec  706(b) 
of  the  Act  anticipates  that,  in  the  normal 
sequence  followed  by  the  NWS  in 
introducing  a  new  radar,  commissioning 
of  the  new  will  precede  the 
decommissioning  and  removal  of  the 
old.  Since  it  is  impossible  to  follow  this 
sequence  with  respect  to  Category  1 
raoais.  NWS  interprets  this  section  of 
the  Act  to  allow  the  seouence  set  forth 
in  §  946.5(c)  In  which  the  radar 
observing  responsibility  is  transferred  to 
existing  backup  radar  sites  (an  event 
\h<\\  dc«s  not  involve  decommissioning) 
until  such  time  as  the  replacement 
NEXRAD  can  be  commissioned.  Once  it 
has  been  commissioned,  the  NWS  can 
then  follow  the  normal  sequence, 
issuing  the  commissioning  and 
decommissioning  reports  required  by 
sec.  705(b). 

Resiting  these  NEXRADs,  as  the 
commentors  susgest,  is  not  viable 
because:  (a)  Both  local  area  and  network 
coverage  would  be  compromised  by 
moving  the  NEXRAD  to  a  site  other  than 
the  beet  technical  site;  (b)  an  alternate 
site  in  close  proximity  is  not  available 
(as  determined  during  the  NEXRAD  site 
svirvey  process);  and/ or  (c)  substantial 
additional  costs  and  delays  in  bringing 
this  enhanced  capability  into  service 
would  be  incurred.  The  NWS  believes 
that  it  would  be  irresponsible  to  delay 
utilizing  the  enhanced  capabilities  of 
the  NEXRAD  at  these  sites  while  it 
C(Hisiders  less  favorable  sites  or  pursues 
legislative  action.  Such  a  course  of 
action  would  deny  clearly  improvM 
weather  services  to  the  public  in  these 
areas  leaving  it  dependent  on  th^ 
obsolete  radars. 

Consequently,  the  final  regulation 
uses  the  same  definition  as  the  proposed 
regulation,  except  that  the  400  foot 
limitation  has  been  deleted.  The  400 
foot  limitation  was  based  on  a 
preliminary  engineering  anal3rsis  made 
several  years  aga  Actual  experience  in 
several  locatians  where  the  NEXRAD 
has  been  installed  near  an  existing  radar 
shows  that,  in  some  cases,  interference 
can  occur  when  the  distance  between 
radars  is  substantially  mora  than  400 
feet. 


h.  Other  Issues 

Comment:  Concern  was  expressed 
that  the  Liaison  Officer  should  report 
directly  to  the  Regional  Director  to 
avoid  intimidation  from  the  Area 
Manager. 

Response:  The  NWS  disagrees.  The 
Liais<m  Officer  contributes  to  the 
effectiveness  of  weather  services  in  a 
service  area.  The  Liaison  Officer  must 
report  to  the  Responsible  Meteorologist, 
who  is  the  individual  directly 
responsible  for  provision  of  weather 
services  within  the  service  area. 

Comment:  A  comment  was  received 
by  NWSEO  stating  that  the  Conmiittee 
must  review  all  notifications  of  changes 
in  operation  prior  to  submission  to 
Congress.  The  commentor  also  beUeves 
that  the  Secretary  can  not  change 
operations  at  a  field  office  until 
September  30, 1993,  vihthout 
Congressional  notification. 

flesponse:  Section  705(a)  of  the  Act 
states  that  the  Secretary  shall  not  change 
operations  at  a  field  office  pursuant  to 
implementation  of  the  Strategic  Plan 
unless  the  Secretary  provides 
notification  required  by  sec.  703.  That 
required  notification  applies  only  to 
changes  of  operations  that  will  occur  in 
FY94  and  beyond  and  has  been 
provided  In  the  NIP  for  FY94.  This 
section  states  that  the  Secretary  shall, 
when  appropriate,  consult  witn  the 
Committee  in  developing  the  NIP.  The 
NWS  will  provide  an  opportunity  for 
the  Committee,  once  operational,  to 
review  the  NIP  prior  to  the  Secretary's 
submission  to  Congress. 

The  NWS  disagrees  with  the 
commentor's  statement  that  the 
Secretary  is  prohibited  from  changing 
operations  at  a  field  office,  firom  the  date 
the  Act  was  signed.  The  proposed 
regulations  accurately  reflect  the  law. 
Sec.  703  clearly  states  that  the  Secretary 
shall  submit  a  NIP  to  Congress  for  each 
fiscal  year  following  FY  1993  (which 
ends  September  30, 1993)  until  the 
modernization  is  completed.  NWS 
inteiprats  this  as  a  requirement  to 

provide  a  NIP  for  FY  94  and  subsequent 

years. 

A.  Regulatory  Flexibility  Act  Analysis 

The  regulations  set  forth  procedures 
certifying  "no  degradation"  of  weather 
services  to  areas  affected  by  the  closure, 
consolidation,  automation  or  relocation 
of  a  field  office  in  the  course  of 
modernizing  NWS.  These  regulations 
relate  to  the  internal  management  of  the 
N  a  clonal  Weather  Service.  These  rules 
do  not  directly  affect  "small  government 
jurisdictions"  as  defined  by  Pub.  L.  96- 
354.  the  Regulatory  Flexibility  Act. 


Federal  Register  /  Vol.  58,  No.  231  /  Friday,  December  3,  1993  /  Rules  and  Regulations      64091 


B.  Paperwork  Reduction  Act  of  1980 

These  regulations  will  impose  no 
information  collection  requirements  of 
the  type  covered  by  Pub.  L.  96-511,  the 
Paperwork  Reduction  Act  of  1980. 

C  E.G.  12612 

This  rule  does  not  contain  policies 
with  sufficient  Federalism  impUcations 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

D.  National  Environmental  Policy  Act 


NOAA  concluded  that  publication  of 
1  he  proposed  rules  did  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment.  Therefore,  preparation  of 
an  environmental  impact  statement  was 
not  required.  A  Programmatic 
Environmental  Impact  Statement  (PEIS) 
regarding  NEXRAD  was  prepared  in 
November  1984,  and  a  Supplemental 
Environmental  Assessment  to  update 
the  portion  of  the  PEIS  dealing  with  the 
bioeffects  of  NEXRAD  nonionizing 
radiation  was  completed  in  June  1993, 
with  a  Finding  of  No  Significant  Impact. 
A  notice  was  published  in  the  Federal 
Register  on  July  15, 1993  (58  FR  38117). 

List  of  Subjects  in  15  CFR  Part  946 

I  Administrative  practice  and 
jrocedure.  Weather  service 
nodemization. 

I  Dated:  November  26, 1993. 
SIbert  W.  Friday.  Jr., 

Assistant  Administrator  for  Weather  Services. 

Accordingly,  for  the  reasons  set  forth 
above,  title  15  of  the  CFR  is  amended  by 
adding  a  new  subchapter  consisting  of 
part  946  as  follows: 

SUBCHAPTER  C— REGULATIONS  OF  THE 
NATIONAL  WEATHER  SERVICE 

PART  946— MODERNIZATION  OF  THE 
mONAL  WEATHER  SERVICE 


NA1 


Sec. 

946.1  Purpose.  •    ' 

946.2  Definitions. 

946.3  Notification  of  change  of  operations 
and  restructuring. 

Sl46.4    Menu  of  services. 
aUs.S    Change  in  operations — 
'      commissioning  and  decommissioning. 
946.6    Change  in  operations — transferring 

responsibility  and  moving  field  offices. 
El46.7    Preparation  of  proposed  certification 

for  restructuring. 
S|46.8    Review  of  proposed  certification  for 

restructuring. 

946.9  Certification  of  restructuring. 

946.10  Liaison  officer. 
Authority:  Title  VII  of  Pub.  L.  102-567, 106 

Stat.  4303  15  U.S.C.  313  note 


$946.1    Purpose. 

(a)  This  part  sets  forth  the  procedures 
for  certification  by  the  Secretary  of 
Commerce  that  the  closure, 
consolidation,  automation  or  relocation 
of  any  field  office  of  the  National 
Weather  Service  (NWS)  pursuant  to  the 
implementation  of  the  Strategic  Plan  for 
the  Modernization  of  the  NWS  will  not 
result  in  any  degradation  of  weather 
services.  Section  706  of  Pub.  L.  102-567 
requires  that  no  such  field  office  be 
closed,  consolidated,  automated,  or 
relocated  until  such  certification  is 
made.  This  part  distinguishes  these 
modernization  activities  which  require 
certification  fitjm  those  changes  in 
operations  at  a  field  office  which  do  not 
require  certification. 

lb)  This  part,  including  specifically 
these  sections  which  specify  when 
certifications  are  required,  is  intended 
to  promote  confidence  that  pubfic  safety 
is  being  adequately  considered  during 
the  modernization  process.  While  some 
of  the  terms  used  in  these  regulations 
may  be  identical  to  those  used  by  the' 
Office  of  Personnel  Management,  the 
General  Services  Administration,  or  by 
NOAA  in  personnel  regulations,  this 
part  does  not  affect  or  supersede  those 
regulations.  In  particular,  a 
determination  that  the  move  of  a  field 
office  is  not  a  "relocation"  for  purposes 
of  these  regulations  does  not  affect  an 
employee's  rights  to  relocation 
assistance,  discontinued  service 
retirement,  severance  pay,  or  grade  and 
pay  retention. 

§946.2    Definitions. 

Automate  (or  automation)  means  to 
replace  employees  performing  surface 
observations  at  a  field  office  with 
automated  weather  service  observation 
equipment.  For  the  purposes  of  this 
definition,  an  employee  performance 
surface  observations  at  a  field  office  is 
replaced  when  that  office,  after 
installing  such  equipment,  reduces  or 
eliminates  its  responsibility  for  taking 
surface  observations  and  he  or  she  is: 
-  "tl)  Removed  from  that  field  office,  or 

(2)  Formally  requested  to  cease 
performing  all  observational 
responsibihties  at  that  office. 

Category  1  radar  means  an  existing 
NWS  radar  which  is  to  be  replaced  by 
a  NEXRAD  on  the  same  site  or  on  an 
adjacent  site  from  which  the  two  radars 
cannot  operate  concurrenUy.  A  Category 
1  radar  must  be  dismantled  when  the 
existing  tower  prevents  building  a 
replacement  NEXRAD  on  the  same  site 
or  operationally  demonstrating  and 
commissioning  a  replacement  NEXRAD 
on  an  adjacent  site  by  physically 
blocking  its  beam.  A  Category  1  radar 
must  be  turned  off  when  it  prevents 


operationally  demonstrating  and 
commissioning  a  replacement  NEXRAD 
on  an  adjacent  site  by  creating 
substantial  electromagnetic  interference. 

Change  operations  at  a  field  office 
means  to  transfer  service  responsibility, 
commission  weather  observation 
systems,  decommission  a  NWS  radar, 
mover  an  entire  field  office  to  a  new 
location  inside  the  local  commuting  and 
service  area,  or  significanUy  change  the 
staffing  level  of  a  field  office  except 
where  the  staffing  change  constitutes  a 
consolidation  or  automation. 

Close  (or  closure)  means  to  remove  all 
weather  services,  equipment,  and 
personnel  from  a  filed  office.  It  does  not 
include  a  consofidation,  automation,  or 
relocation  or  a  move  of  a  field  office  to 
another  location  within  the  current  local 
commuting  and  service  area. 

Commission  means  to  officially 
charge  a  new  observational  technology 
(eg,  NEXRAD  and  ASOS)  with 
responsibility  for  providing  weather 
data  within  a  defined  service  area  or  to 
charge  a  new  weather  office  support 
system  (eg,  AWIPS)  with  responsibility 
for  supporting  office  operations. 

Committee  means  the  Modernization 
Transition  Committee  established  by 
sec.  707  of  Pub.  L.  102-567. 

Consolidate  (or  consolidation)  means 
to  remove  some  positions  from  a  field 
office  (without  closing  that  office)  after 
those  responsibilities  have  been  reduced 
or  eliminated  by  the  commissioning  of 
one  or  more  NEXRADs,  the 
decommissioning  of  the  radar  operated 
by  that  office,  if  any,  and  the 
combination  of  that  office's 
responsibihties  with  those  of  another 
field  office. 

Decommission  (or  permanently 
decommission)  means  to  permanently 
withdraw  existing  official  responsibility 
for  providing  weather  data  or  weather 
office  support  from  an  existing 
technology  which  includes  turning  off 
the  technology.  It  does  not  include 
temporarily  v«thdrawing  responsibiHty 
for  providing  radar  data  where  this 
action  results  from: 

(1)  System  failure; 

(2)  The  need  to  dismantie  a  Category 
1  radar  to  allow  the  construction  of  or 
the  operational  demonstration  and 
commissioning  of  a  replacement 
NEXRAD;  or 

(3)  The  need  to  turn  off  a  Category  1 
radar  to  allow  the  operational 
demonstration  and  commissioning  of  a 
replacement  NEXRAD. 

Field  office  means  a  National  Weather 
Service  Office  (WSO)  or  a  National 
Weather  Service  Forecast  Office 
CWSFO). 

Inventory  of  services  means  all  of 
those  weather  services  ft^om  those  listed 
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OD  the  menu  of  services  that  are 
provided  to  the  public  by  a  field  office 
in  its  service  ai*a  prior  to  a  transition 
action. 

Local  Commuting  Area  means  the 
population  center  (or  two  or  more 
neighboring  ones)  served  by  an  existing 
field  office  and  includes  those 
surrounding  localities  that  can 
reasonably  be  considered  part  of  this 
single  area  for  transportation  purposes. 
The  Local  Commuting  Area  for  any  field 
office  located  in  a  Metropolitan  Area 
defined  by  the  Office  of  Management 
and  Budget  for  statistical  purposes  shall 
be  the  Metropolitan  Statistical  Area  or 
Primary  Metropolitan  Statistical  Area. 

Menu  of  services  means  the  basic 
weather  services  provided  by  NWS  field 
offices  as  listed  in  §  946.4. 

National  Implementation  Plan  means 
the  plan  submitted  to  Congress  as  part 
of  the  budget  justification  dociunents  for 
Fiscal  Year  1 994  and  for  each 
subsequent  fiscal  year  \mtil  the 
modernization  is  complete. 

Regional  Director  means  the  Director 
of  one  of  the  six  geographical  regions  of 
the  NWS. 

Relocate  (or  relocation)  means  to 
move  an  entire  field  office,  including  all 
personnel  positions,  equipment  and 
service  responsibility  to  a  location 
outside  the  current  local  commuting  or 
service  area  of  that  field  office. 

Responsible  Meteorologist  means  an 
employee  of  the  NWS  in  charge  of  the 
office  that  will  be  responsible  for 
providing  weather  services  to  the  area 
affected  by  a  closure,  consolidation, 
automation,  or  relocation  of  a  field 
office. 

Restructure  means  to  close, 
consolidate,  automate,  or  relocate  a  field 
office. 

Secretary  means  the  Secretary  of 
Commerce  or  his  or  her  delegate. 

Service  area  means  the  geographical 
area  for  which  an  existing  field  office 
provides  weather  services  or  conducts 
observations. 

Strategic  Plan  means  the  10  year 
strategic  plan  for  the  modernization  of 
NWS  which  was  submitted  to  the 
Congress  by  the  Secretary  on  March  10, 
1989. 

Weather  service  means  a  service  or 
product  provided  to  a  service  area  by  a 
field  office. 

§946.3    Notification  of  change*  in 
operations  and  restructuring. 

(a)  Beginning  with  the  Fiscal  Year 
1994  budget  submission  to  Congress  and 
until  the  modernization  is  complete,  the 
NWS  will  submit  to  Congress  annually 
a  National  Implementation  Plan.  The 
NWS  may  amend  a  Plan  prior  to  the 
submission  of  the  next  Plan  to  include 


modifications  provided  that  notification 
of  any  additional  proposed  changes  in 
operations  or  identification  of  any 
additional  proposed  restructxmng 
.actions  shall  be  provided  to  Congress  at 
least  90  days  prior  to  the  date  of  the 
action. 

(b)  The  NWS  will  neither  change 
operations  at,  nor  restructure,  any  field 
office  after  September  30, 1993. 
pursuant  to  the  implementation  of  the 
Strategic  Plan  unless  it  has  provided 
notification  of  the  relevant  action  in  the 
most  current  edition  of  the  National 
Implementation  Plan,  or  an  amendment 
thereof,  and  has  complied  with  all 
requirements  of  these  regulations. 

§  946.4    Menu  of  service*. 

The  following  are  the  basic  weather 
services  provided  by  NWS  field  offices: 

(a)  Surface  Observations 

(b)  Upper  Air  Observations 

(c)  Radar  Observations 

(d)  Public  Forecasts,  Statements,  and 
Warnings 

(e)  Aviation  Forecasts,  Statements,  and 
Warnings 

(0  Marine  Forecasts,  Statements,  and 

Warnings 
(g)  Hydrologic  Forecasts  and  Warnings 
(h)  Fire  Weather  Forecasts  and 

Warnings 
(i)  Agricultural  Forecasts  and  Advisories 
(j)  NCAA  Weather  Radio  Broadcasts 
(k)  Climatological  Services 
(1)  Emergency  Management  Support 
(m)  Special  Products  and  Service 

Programs 

§  946.5    Change  in  operettons — 
commissioning  and  deconrMnissioning. 

(a)  Before  commissioning  any  new 
NEXRAD  or  ASOS  \«reather  observation 
system,  the  NWS  shall  prepare  a 
Commissioning  Report  documenting 
that  the  system  involved  will  perform  to 
the  Government's  specifications;  the 
system  has  been  tested  on  site  and 
performs  reliably;  satisfactory 
maintenance  support  is  in  place; 
sufficient  staff  with  adequate  training 
are  available  to  operate  the  systemT'" 
technical  coordination  with  weather 
service  users  has  been  completed^and 
the  system  satisfactorily  supports  field 
office  operations. 

(b)  The  Report  required  by  paragraph 
(a)  of  this  section  shall  be  based  on  the 
scientific  and  technical  criteria  set  forth 
in  the  NWS'  NEXRAD  and  ASOS 
Commissioning  Plans,  as  appropriate, 
which  criteria  shall  be  published  in  the 
Federal  Register  as  the  final 
commissioning  criteria  in  accordance 
with  sec.  704(b)(1)  of  the  Act.  In  the 
case  of  an  ASOS  commissioning,  the 
Report  shall  also  document  that  the 
NWS  has  consulted  with  the  Federal 


Aviation  Administration  (FAA)  and  has 
determined  that  the  weather  services 
provided  after  commissioning  will 
continue  to  be  in  full  corapUance  with 
the  applicable  FAA  ffight  aviation  rules. 

(c)  Before  decommissioning  any  NWS 
radar,  the  NWS  shall  prepare  a 
Decommissioning  Report  documenting 
that  all  replacement  radars  needed  to 
provide  equal  coverage  have  been 
commissioned;  confirmation  of  services 
with  users  has  been  completed;  and  that 
the  radar  being  decommissioned  is  no 
longer  needed  to  support  field  office 
operations.  The  Decommissioning 
Report  shall  be  based  on  the  scientific 
and  technical  criteria  contained  in  the 
NWS'  Radar  Decommissioning  Plan, 
which  criteria  shall  be  published  in  the 
Federal  Register  as  the  final 
decommissioning  criteria  in  accordance 
with  the  requirements  of  sec.  704(b)(1) 
of  the  Act. 

(d)  If  the  final  commissioning  criteria 
significantly  modify  the  criteria  upon 
which  the  previous  commissioning  of  a 
NEXRAD  and/or  ASOS  were  based,  the 
NWS  shall  confirm  that  the  relevant 
system  conforms  with  the  final  criteria 
adopted.  The  NWS  shall  not 
decommission  any  NWS  radar  until  the  " 
final  criteria  have  been  adopted. 

§  946.6    Change  in  operations- 
transferring  responsibility  and  moving  field 
offices. 

(a)  After  providing  any  notification 
required  by  §  946.3(b),  NWS  may  change 
operations  at  a  field  office  to  implement 
the  Strategic  Plan,  including: 

(1)  Transferring  official  responsibility 
for  taking  radar  observations  to  a 
NEXRAD  Weather  Service  Forecast 
Office  (NWSFO)  or  a  NEXRAD  Weather 
Service  Office  (NWSO)  that  is  being 
established  as  a  future  Weather  Forecast 
Office  following  commissioning  of  the 
NEXRAD  at  the  new  office; 

(2)  Transferring  official  responsibility 
for  taking  observations  from  a  Category 
1  radar  to  a  backup  radar  or  radars  prior 
to  constructing  and/or  operating  a 
replacement  NEXRAD.  Before 
transferring  responsibility,  the 
Responsible  Meteorologist  shall 
documetit  that  technical  coordination 
with  users  has  been  completed  and  that 
the  transition  to  the  replacement 
NEXRAD  can  be  completed 
expeditiously: 

(s)  Transferring  its  service 
responsibility  for  issuing  watches, 
warnings,  forecasts  and  other  products 
to  a  NWSFO  or  NWSO; 

(4)  Significantly  reducing  its  staffing 
level  by  transferring  or  reassigning 
personnel  to  support  the  service 
responsibilities  transferred  under 
paragraph  (a)(3)  of  this  section  provided 
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that  the  fidd  office  continues  to  assign 
the  appropriate  number  of  positions 
established  by  the  NWS  Operations 
Manual  to  carry  out  its  observation 
responsibilities;  and 

(5)  Moving  an  entire  field  office  to  a 
location  within  the  local  commuting 
and  service  area  of  that  office. 

(b)  A  field  office  may  not  significantly 
reduce  its  staffing  level  assigned  to 
support  any  observation  responsibility, 
including  those  responsibilities 
transferred  under  paragraph  (a)(2)  of 
this  section  and  those  retained  imder 
paragraph  (a)(4)  of  this  section,  until  the 
Secretary  has  certified  that  the 
automation  and/or  consolidation  will 
not  degrade  service  in  accordance  with 
§946.7. 

§  946.7    Preparation  of  proposed 
certification  for  restructuring. 

(a)  Whenever  it  becomes  appropriate 
to  restructure  a  field  office  identified  in 
the  National  Implementation  Plan,  but 
prior  to  taking  such  action,  the 
Responsible  Meteorologist  shall  make  a 
determination  that  there  will  be  no 
degradation  of  service  based  on  the  final 
criteria  published  in  the  Federal 
Register  in  accordance  with  sec.  704  of 
the  Act  and  recommend  a  proposed 
certification.  The  proposed  certification 
may  address  all  related  restructuring 
actions  that  occur  as  part  of  a 
coordinated  step  described  in  the 
National  Implementation  Plan. 

(b)  The  proposed  certification  shall 
include: 

(1)  A  description  of  local  weather 
characteristics  and  weather-related 
concerns  which  affect  the  weather 
seijvices  provided  within  the  service 
area; 

(2)  A  detailed  comparison  of  the 
inventory  of  services  provided  within 
the  service  area  prior  to  such  action  and 
the  services  to  be  provided  after  such 
action; 

(3)  Any  recent  or  expected 
modernization  of  NWS  operations 
which  will  enhance  services  to  the 
affected  area; 

(4)  An  identification  of  any  area 
within  any  state  which  will  not  receive 
NEXRAD  coverage  at  an  elevation  of 
10,000  feet; 

(5)  Evidence  based  upon  operational 
demonstration  of  modernized  NWS 
operations  which  support  a 
determination  that  no  degradation  in 
service  will  result; 

(6)  Any  report  of  the  Committee 
issued  under  sec.  707(c)  of  the  Act;  and 

(7)  The  Responsible  Meteorologist's 
determination  that  there  will  be  no 
degradation  of  service. 

(c)  If  the  restructuring  proposed  to  be 
certified  involves  the  commissioning  of 
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a  NEXRAD,  the  Responsible 
Meteorologist  shall  also  consider  the 
following  evidence  from  operational 
demonstration  of  modernized 
operations  in  reaching  the  conclusion 
that  n6  degradation  of  service  will 
result: 

(1)  The  Commissioning  Report 
containing  the  elements  described  in 
§  946.5(a); 

(2)  The  Decommissioning  Report 
containing  the  elements  described  in 
§  946.5(c);  and 

(3)  The  Confirmation  of  Services 
Report  prepared  by  the  NWS  in 
accordance  with  paragraph  (e)  of  this 
section. 

(d)  If  the  restructuring  proposed  to  be 
certified  involves  the  commissioning  of 
an  ASOS  unit,  the  Responsible 
Meteorologist  shall  also  consider  the 
following  evidence  from  operational 
demonstration  of  modernized 
operations  in  reaching  the  conclusion 
that  no  degradation  of  service  will 
result: 

(1)  The  Commissioning  Report 
containing  the  elements  described  in 
§  946.5(a); 

(2)  The  NWS  Surface  Observation 
Modernization  Report  documenting  that 
manual  observations  being  discontinued 
are  no  longer  needed  to  provide  mission 
field  services;  based  on  the  final 
scientific  and  technical  criteria 
(including  all  requirements  and 
procedures)  published  in  the  Federal 
Register  in  accordance  with  section 
704(b)(2)  ofthe  act;  and 

(3)  The  Confirmation  of  Services 
Report  prepared  by  the  NWS  in 
accordance  with  paragraph  (e)  of  this 
section. 

(e)  The  Confirmation  of  Services 
Report  required  by  paragraphs  (c)  and 
(d)  of  this  section  shall  include  a  Ust  of 
those  users  who  have  been  contacted 
during  the  confirmation  process,  to 
document  that  services  have  not  been 
degraded.  These  users  shall  include  the 
appropriate  media  and  emergency 
managers  in  the  service  area  and  the 
appropriate  federal  and  state  agencies 
including  specifically  the  FAA  if  the 
restructuring  involves  a  field  office 
located  at  an  airport  and  consultation 
with  the  FAA  has  not  been  conducted 
in  accordance  with  §  946.5(b).  This 
Report  shall  be  based  on  the  scientific 
and  technical  criteria  set  forth  in  the 
Internal  and  External  Communication 
and  Coordination  Plan  for  the 
Modernization  and  Associated 
Restructuring  ofthe  National  Weather 
Service,  which  criteria  shall  be  included 
in  the  final  certification  criteria 
published  in  the  Federal  Register  in 
accordance  with  sec.  704(b)(2)  ofthe 
Act. 


(f)  If  the  restructuring  proposed  to  be 
certified  involves  the  relocation  of  a 
field  office,  the  Rfesponsible 
Meteorologist  shall  also  consider  the 
following  evidence  in  reaching  the 
conclusion  that  no  degradation  of 
service  will  result: 

(1)  Evidence  based  upon  operational 
demonstration  during  earlier 
modernization  actions  in  which  an 
entire  field  office  was  moved  from  one 
location  to  another  including 
specifically  the  impact  of  such  moves 
on  services; 

(2)  A  checklist  of  all  operational  tests 
and  inspections  that  will  be  performed 
at  the  new  locatidh- to  ensure  tliat  the 
relocated  equipmerit  is  fully 
operational; 

(3)  A  list  of  all  users  notified  prior  to 
the  relocation,  and  a  list  of  the  contacts 
that  will  be  made  with  the  relevant 
users  to  confirm  operational  status  after 
the  relocation;  and 

(4)  Comments  received  from  notified 
users  and  those  received  during  the 
public  comment  period. 

S  946.8    Review  of  proposed  certification 
for  restructuring. 

The  Responsible  Meteorologist  shall 
transmit  the  proposed  certification  and 
the  accompanying  documentation  to  the 
Regional  Director  for  review.  The 
Regional  Director  may  amend  or 
supplement  the  documentation 
provided  subsequent  readers  can  easily 
identify  his  or  her  amendments  or 
supplements.  If  the  Regional  Director 
agrees  with  the  proposed  certification, 
he  or  she  shall  endorse  the  proposed 
certification,  and  transmit  it  along  with 
all  the  accompanying  documentation  to 
the  Secretary.  A  copy  of  any  proposed 
certification  shaD  be  provided  to  the 
Committee  upon  request  of  the 
Committee. 

§  946.9    Certification  of  restructuring. 

(a)  The  Secretary  shall  publish  each 
proposed  certification  in  the  Federal 
Register  at  least  60  days  prior  to 
certification.  If,  after  consideration  of 
the  public  comments  received,  the 
Secretary  agrees  that  the  proposed 
restructuring  will  not  result  in  any 
degradation  of  service  to  the  service 
area,  he  or  she  shall  so  certify  by 
submitting  a  certification  report  to 
Congress.  Upon  transmittal  of  the 
certification  by  the  secretary,  NWS  shall 
promptly  publish  the  certification  in  the 
Federal  Register  stating  where  copies  of 
the  certification  and  the  accompanying 
docimients  may  be  obtained. 

(b)  The  Responsible  Meteorologist 
may  restructure  only  after  the 
certification  has  been  submitted  to 
Congress. 
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(c)  Any  field  office  for  which 
restructuring  has  been  certified  under 
this  section  shall  also'be  subject  to 
additional  certification  if  that  office  is 
closed  during  stage  2  of  the 
modernization.  No  field  office  will  close 
before  January  1.1996. 

S  946.10    Liaison  officer. 

Prior  to  restructuring  a  field  office,  the 
Responsible  Meteorologist  shall 


designate  at  least  one  person  in  the 
affected  service  area  to  act  as  a  haison 
officer  for  at  least  a  2-year  period  whose 
duties  shall  be: 

(a)  Provide  timely  information 
regarding  the  activities  of  the  NWS 
which  may  affect  service  to  the 
community  including  specifically 
modernization  and  restructuring 
activities;  and 


(b)  Work  with  area  users,  including 
persons  associated  with  general 
aviation,  dvil  defense,  emergency 
preparedness,  and  the  news  media,  with 
respect  to  the  provision  of  timely 
weather  Warnings  and  forecasts. 

(FR  Doc.  93-29408  Filed  12-2-93;  8:45  am) 
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[FR  Doc  9^-29803 
Filed  12-2-93:  10:46  ami 
Billiag  code  3195-01-M 


Presidential  Documents 


Memorandum  of  December  1,  1993 
Locality-Based  Comparability  Payments 

Memorandum  for  the  President's  Pay  Agent 

I  have  reviewed  your  report  concerning  recommended  locality-based  com- 
parability payments  for  General  Schedule  employees,  stibmitted  in  accord- 
ance vdth  section  5304  of  title  5,  United  States  Code,  t  approve  the  rec- 
ommended payments  as  set  forth  in  Table  3  of  the  report,  and  I  direct 
you  to  implement  those  payments,  effective  as  of  the  beginning  of  the 
first  applicable  pay  period  commencing  on  or  after  January  1,  1994. 1  author- 
ize and  direct  you  to  ensure  that  this  memorandum  and  a  schedule  of 
the  comparability  payment  rates  and  localities  be  published  in  the  Federal 
Register. 


\ys^}jX»jj^^S\iJjoA^iij^ 


THE  WHITE  HOUSE, 
Washington,  December  1,  1993. 
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Locality-Based  Comparability  Payments 
Effectjye  January  1994 


Pay  Locality 


Atlanta  MSA 

Boston  CMSA 

Chicago  CMSA 

Cincinnati  CMSA 

CI eye land  CMSA 

Dallas  CMSA 

Dayton  HSA 

Denver  CMSJL 

Detroit  CRSA 

Houston  CMSA 

Uuntsvillc  MSA 

Indiazuqpoilis  MSA 

Kansas  City  HBA 

Los  Angeles  CMSA^ 

Memphis  MSA 

New  York  CMSA 

Norfolk  MSA 

Oklahoma  City  HSX 

Philadelphia  CMSA 

Sacramento  CMSA 

St.  Louis  MSA 

Salt  Lake  City  MSA 

San  Antonio  MSA 

San  Diego  MSA 

San  Francisco  CMSA 

Seattle  CMSA 

Washington  CMSA' 

Rest  of  United  States^ 


Comparability  Payment 

3.86% 
5.47% 
5.34% 
4.22% 
3.34% 
4.21% 
3.77% 
4.54% 
4.84% 
6.52% 
4.10% 
3.68% 
3.30% 
5.69% 
3.09% 
5.77% 
3.28% 
3.34% 
4.96% 
3.69% 
3.09% 
3.09% 
3.09% 
3.88% 
6.18% 
3.92% 
4.23% 
3.09% 


NOTE;     MSA  means  Metropoliteufi  Statistical  Area  and  CMSA  means 
Consolidated  Metropolitan  Statistical  Area,  both  as 
defined  by  the  Office  of  Management  and  Budget  (0MB)  in 
0MB  Bulletin  Number  93-17,  June  30,  1993. 


^Pay  locality  also  includes  Santa  Barbara  County  and  Edwards 
Air  Force  Base. 

2pay  locality  also  includes  St.  Mary's  Coiinty,  Maryland. 

'Does  not  include  Alaska,  Hawaii,  or  U.S.  territories  or 
possessions. 

Billing  code  319S-01-C 
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Executive  Order  12884  of  December  1,  1993 

Delegation  of  Functions  Under  the  Freedom  Support  Act  and 
Related  Provisions  of  the  Foreign  Operations,  Export  Financ- 
ing and  Related  Programs  Appropriations  Act 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  the  FREEDOM  Support 
Act  (Public  Uw  102-511)  (the  "Act"),  the  Foreign  Assistance  Act  of  1961, 
as  amended  (the  "Foreign  Assistance  Act"),  the  Foreign  Operations,  Export 
Financinfl  and  Related  Programs  Appropriations  Act,  1993  (Public  Law  102- 
391),  and  section  301  of  title  3.  United  States  Code,  it  is  hereby  ordered 
as  follows: 

Section  1.  Secretary  of  State,  (a)  There  are  delegated  to  the  Secretary  of 
State  the  functions  conferred  upon  the  President  by: 

(1)  section  907  of  the  Act; 

(2)  paragraphs  (1),  (2),  and  (3)  of  section  498A(b)  of  the  Foreign 
Assistance  Act; 

(3)  paragraph  (1)  of  section  498A(C)  of  the  Foreign  Assistance  Act 
and  the  requirement  to  make  reports  under  that  section  regarding 
determinations  under  that  paragraph;  and 

(4)  section  599B  of  Pubhc  Law  102-391 . 

(b)  The  Secretary  of  State  may  at  any  time  exercise  any  function  delegated 
to  the  Coordinator  under  this  order  or  otherwise  assigned  to  the  Coordinator. 
Sec.  2.  Coordinator.  There  are  delegated  to  the  Coordinator  designated  in 
accordance  with  section  102  of  the  Act  the  functions  conferred  upon  the 
President  by: 

(a)  section  104  of  the  Act,  and  the  Coordinator  is  authorized  to  assign 
responsibility  for  particular  aspects  of  the  reports  described  in  that  section 
to  the  heads  of  appropriate  agencies; 

(b)  section  301  of  the  Act,  insofar  as  it  relates  to  determinations  and 
directives; 

(c)  section  498A(a),  section  498B(c),  and  section  498B(g)  of  the  Foreign 

Assistance  Act;  and 

.>» 

(d)  paragraph  (2)  of  section  498A(c)  of  the  Foreign  Assistance  Act  and 
the  requirement  to  make  reports  under  that  section  regarding  determinations 
under  that  paragraph. 

Sec.  3.  International  Development  Cooperation  Agency.  There  are  delegated 
to  the  United  States  International  Development  Cooperation  Agency  the 
functions  conferred  upon  the  President  by: 

(a)  sections  301(a)  and  307  of  the  Act,  except  insofar  as  provided  otherwise 
in  section  2(b)  of  this  order; 

(b)  section  498  and  section  498C(b)(2)  of  the  Foreign  Assistance  Act; 

(c)  paragraph  (3)  of  section  498A(c)  of  the  Foreign  Assistance  ^ct  and 
the  requirement  to  make  reports  under  that  section  regarding  determinations 
under  that  paragraph; 
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(d)  subsactran  (d)  mtdet  Aie  heading  "AMistance  for  the  New  Independent 
States  of  the  Former  Soviet  Union"  contained  in  Title  II  of  Public  Law 
102-391;  and  • 

.(e)  section  592  of  Public  Law  102-391,  except  to  the  extent  otherwise 
provided  in  section  5(b)  of  this  order.  '  • 

Sac.  4.  Sccreloiy  of  AgriciUture.  There  aae  delegated  to  the  Secretary  of 
Agriculture  the  functions  conferred  upon  the  President  by  section  807(d) 
of  the  Act 

Sec  S.  Other  AgBBcies,  The  fonctions  conferred  upon  the  President  by: 

(a)  sections  498B(h)  and  4988(1)  ai  the  Foreign  Assistance  Act  are  delegated 
to  the  head  of  the  agency  that  is  responsible  for  administering  the  partictilar 
program  or  activity  with  respect  to  which  the  authority  is  to  be  exercised; 
and 

(b>  the  third  proviso  in  section  592  of  Public  Law  102-391  are  delegated 
to  the  bead  of  each  agency  that  is  responsible  for  administering  relevant 
programs  or  activities. 

Sac.  Sl.  Generai.  (a)  ^  functiana  described  in  sections  3,  4,  and  5  of 
this  order  shaD  be  exercised  subject  to  the  authority  of  the  Coordinator 
under  section  102(a)  of  the  Act  or  o&erwise. 

(b)  Aa  used  in  this  order,  the  word  "function"  includes  any  duty,  obliga- 
tions, power,  authority,  responsibility,  right,  privilege,  discretion,  or  activity. 

(c)  Functions  delegated  under  this  order  shall  be  construed  as  excluded 
from  the  functions  delegated  under  section  1-1 02(a)  of  Executive  Order 
No.  12163,  as  amended. 

(d)  Any  officer  to  whom  functions  are  delegated  or  otherwise  assigned 
und^  this  order  may,  to  the  extent  consistent  with  law,  redelegate  such 
functions  and  authorize  their  successive  redelegation. 
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are  keyed  to  and  codified  in  the  Code  of 
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the  Superinter)dent  of  Documents.  Prices  of 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  75 

[No.  LS-93-004] 

RIN  0581-AA90 

Increase  Testing  Fees  for  inspection 
and  Certification  of  Quality  of 
Agricultural  and  Vegetable  Seeds 
Under  the  Agricultural  Marketing  Act  of 
1946 

AGENCY:  Agricultiiral  Marketing  Service, 

USDA. 

ACnOff:  Final  rule. 

SUMMARY:  This  final  rule  increases  the 
applicable  fees  for  testing  seed  under 
the  voluntary  seed  inspection  and 
certification  program.  The  increased 
fees  which  are  to  be  paid  by  the  users 
of  the  service  are  necessary  because  of 
increased  costs  of  operating  the 
program.  The  fee  increase  is  intended  to 
generate  sufficient  revenue  to  offset  the 
costs  of  the  program. 

EFFECTTVE  DATE:  January  5. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  P.  TripUtt,  Chief,  Seed  Regulatory 
and  Testing  Branch,  Livestock  and  Seed 
Division,  AMS.  USDA,  Building  506, 
BARC-^,  Beltsville,  Maryland  20705, 
301-504-9430. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  authorized  by  the  Agricultural 
Marketing  Act  (AMA)  of  1946,  as 
amended,  7  U.S.C  1621  et  seq.,  which 
provides  for  voluntary  seed  inspection 
and  certification  services.  The  AMA 
authorizes  the  Secretary  to  inspect  and 
certify  the  quality  of  agricultural 
products  and  collect  such  fees  as 
reasonable  to  cover  the  cost  of  service 
rendered.  This  revision  is  to  increase 
the  fiaes  to  be  charged  for  Ihe  inspection 
and  certification  of  agricultural  and 
vegetable  seeds  to  reflect  the 


Department's  cost  of  operating  the 
program. 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

The  rule  has  been  reviewed  under 
Executive  Order  12778,  Qvil  Justice 
Reform.  It  is  not  intended  to  have  a 
retroactive  effect.  The  rule  would  not 
preempt  any  State  or  local  laws, 
regulations,  or  poUcies  imless  they 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  judicial  challenge  to  the 
provision  of  this  rule.  This  action  was 
also  reviewed  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 
Tlie  Administrator  of  AMS  has 
determined  that  this  action  will  not 
have  a  substantial  economic  impact  on 
a  significant  number  of  small  entities. 
Althou^  some  seed  growers  and 
shippers  using  this  service  may  be 
classified  as  small  entities,  the  effect  of 
the  increased  fees  will  be  minimal. 
Under  this  rule  the  cost  for  a  typical  test 
will  increase  fiom  about  $44.00  to  about 
$53.10.  It  is  estimated  that  the  total 
revenue  generated  by  this  increase  will 
be  approximately  $18,000  annually. 

The  Agricultural  Marketing  Act 
(AMA)  of  1946,  as  amended,  provides 
for  the  inspection  and  certification  of 
quality  of  agricultural  and  vegetable 
seeds  in  order  to  bring  about  efficient, 
orderly  marketing,  and  to  assist  the 
development  of  new  or  expanding 
markets.  The  AMA  provides  for  the 
collection  of  fees  and  charges  equal  to 
the  cost  of  providing  the  service.  The 
service  is  volxmtary  and  available  to 
anyone. 

Under  the  voluntary  program  samples 
of  8gricult\iral  and  vegetable  seeds 
submitted  to  AMS  are  tested  for  factora 
such  as  purity  and  germination  at  the 
request  of  the  applicant  for  the  service. 
In  addition,  grain  samples,  submitted  at 
the  applicant's  request,  by  the  Federal 
Grain  Inspection  Service  are  examined 
for  the  presence  of  certain  weed  and 
crop  seed.  A  Federal  Seed  Analysis, 
Sample  Inspection  Certificate  is  issued 
giving  the  test  results.  Most  of  the  2,000 
samples  tested  in  1992  represented  seed 
or  grain  scheduled  for  export.  Many 
importing  countries  require  a  Federal 
Seed  Analysis  Certificate  on  United 
States  seed. 

The  present  fee  of  $29.40  per  hour  has 
been  in  effect  since  1991.  Since  that 


time,  there  have  been  increases  in 
salaries  and  fringe  benefits  to  personnel, 
as  well  as  increases  in  rent  and  other 
costs  of  operating  the  program. 

In  addition,  some  aging  testing 
equipment  such  as  balances  must  be 
replaced  in  order  to  continue  to  provide 
accurate,  timely  test  results.  After 
reviewing  the  oirrent  costs  the 
Department  has  determined  that  the 
present  fee  is  insufficient  to  cover  the 
Department's  cost  of  operation.  Based 
on  the  Agency's  analysis  of  the 
increased  costs,  AMS  is  increasing  the 
hourly  rate  for  voluntary  seed 
inspection  and  certification  services 
bom  $29.40  to  $35.40.  In  addition,  the 
cost  of  issuing  additional  duplicate 
original  certificates  will  be  increased 
from  $7.35  to  $8.85.  Approximately  one- 
iourth  hour  is  required  to  issue 
additional  duplicate  certificates. 

A  proposed  rule  was  pubfished  in  the 
Federal  Register  on  June  11, 1993  (58 
FR  32617).  Comments  on  the  proposed 
rule  were  invited  from  interested 
persons  until  July  12, 1993.  No 
comments  were  received. 

List  of  Subjects  in  7  CFR  Part  75 

Administrative  practice  and 
procedure,  Agricultural  commodities, 
Reporting  and  record  keeping 
requirements,  Seeds,  Vegetables. 

For  reasons  set  forth  in  the  preamble, 
7  CFR  part  75  is  amended  as  follows: 

PART  7S— REGULATIONS  FOR 
INSPECnCN  AND  CERTIRCATION  OF 
QUALITY  OF  AGRICULTURAL  AND 
VEGETABLE  SEEDS 

1.  The  authority  citation  for  part  75 
continues  to  read  as  follows: 

Authority:  Sees.  203,  205, 60  Stat.  1087 
and  1090,  as  amended  (7  U.S.Q  1622  and 
1624). 

§75.41    [Amended] 

2.  Section  75.41  is  amended  by 

removing  "$29.40"  and  adding  in  its 
place  "$35.40." 

175.47    [AnwndMQ 

3.  Section  75.47  is  amended  by 
removing  "$7.35"  and  adding  in  its 
place  "$8.85." 

Dated:  November  29, 1993. 
Kenneth  C  Qtyton, 
Deputy  Administrator  for  Marketing 
Progmms. 

[FR  Doc.  93-29741  FUed  12-3-93;  8:45  am] 
BHXMQCOOE  M10-0»-P 


64102      Federal  Register  /  Vol.  58.  No.  232  /  Monday.  December  6.  1993  /  Rules  and  Regulations 


Aninuil  and  Plant  Health  ln«p«ctlon 
Service 

7  CFR  Part  5oi 
(Docket  No.  93-1 S7-1] 

Mexican  FruH  Ry  Regulated  Areas 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTXW:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the  Mexican 
fruit  fly  regulations  by  adding  California 
to  the  list  of  quarantined  States  and  by 
designating  a  portion  of  Los  Angeles 
County.  CA.  as  a  regulated  area.  This 
action  is  necessary  on  an  emergency 
basis  to  prevent  the  spread  of  the 
Mexican  fruit  fly  to  noninfested  areas  of 
the  United  States.  The  effect  of  this 
action  is  to  impose  restrictions  on  the 
interstate  movement  of  regulated 
articles  from  the  regulated  area  in 
Cahfomia. 

DATES:  Interim  rule  effective  November 
30. 1993.  Consideration  will  be  given 
only  to  comments  received  on  or  before 
February  4. 1994. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief, 
Regulatory  Analysis  and  Development. 
PPD.  APHIS.  USDA.  room  804,  Federal 
Building.  6505  Belcrest  Road, 
Hyattsviile,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  93- 
157-1.  Comments  received  may  he 
inspected  at  USDA.  room  1141.  South 
Building,  14th  Street  and  Independence 
Avenue  S\V..  Washington,  DC,  between 
8  a.m.  and  430  p.m..  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
encouraged  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the 
comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Mike  B.  Stefan,  Operations  Officer, 
Domestic  and  Emergency  Operations, 
Plant  Protection  and  Quarantine. 
APHIS.  USDA.  room  640.  Federal 
Building,  6505  Belcrest  Road, 
Hyattsviile,  MD  20782,  (301)  436-8247. 

SUPPt.EMENTARY  INFORMATION: 

Background 

The  Mexican  fruit  fly,  Anastrepha 
ludens  (Loew).  is  a  destructive  pest  of 
citrus  and  many  other  types  of  fruits. 
The  short  life  cycle  of  the  Mexican  fruit 
fly  allows  rapid  development  of  serious 
outbreaks  that  can  cause  severe 
economic  losses  in  commercial  citrus- 
producing  areas. 

The  Mexican  fruit  fly  regulations 
(contained  in  7  CFR  301.64  through 
301.64-10  and  referred  to  below  as  the 


regulations)  were  established  to  prevent 
the  spread  of  the  Mexican  fruit  fly  to 
noninfested  areas  of  the  United  States. 
The  regulations  impose  restrictions  on 
the  interstate  movement  of  regulated 
articles  from  the  regulated  areas.  Prior  to 
the  effective  date  of  this  rule.  Texas  was 
the  only  State  quarantined  for  the 
Mexican  fruit  fly. 

Section  301.64-3  provides  that  the 
Deputy  Administrator  of  the  Animal 
and  Plant  Health  Inspection  Service 
(APHIS)  for  Plant  Protection  and 
Quarantine  (PPQ)  shall  list  as  a 
regulated  area  each  quarantined  State, 
or  each  portion  of  a  quarantined  State, 
in  which  the  Mexican  fr^it  fly  has  been 
found  by  an  inspector,  in  which  the 
Deputy  Administrator  has  reason  to 
believe  the  Mexican  fruit  fly  is  present, 
or  that  the  Deputy  Administrator 
considers  necessary  to  regulate  because 
of  its  proximity  to  the  Mexican  fruit  fly 
or  its  inseparability  for  quarantine 
enforcement  purposes  from  localities  in 
which  the  Mexican  fruit  fly  occurs.  Less 
than  an  entire  quarantined  State  is 
designated  as  a  regulated  area  only  if  the 
Deputy  Administrator  determines  that: 

(1)  The  State  has  adopted  and  is 
enforcing  a  quarantine  and  regulations 
that  impose  restrictions  on  the  intrastate 
movement  of  the  regulated  articles  that 
are  substantially  the  same  as  those  with 
respect  to  the  interstate  movement  of 
the  articles:  and 

(2)  The  designation  of  less  than  the 
entire  State  as  a  regulated  area  will 
otherwise  be  adequate  to  prevent  the 
artificial  interstate  spread  of  the 
Mexican  fruit  fly. 

Recent  trapping  surveys  by  inspectors 
of  California  State  and  county  agencies 
and  by  inspectors  of  PPQ  reveal  that  a 
portion  of  Los  Angeles  County,  CA,  is 
infested  with  the  Mexican  fruit  fly. 
Specifically,  inspectors  collected  15 
adult  Mexican  fruit  flies  in  traps  in  Los 
Angeles  County.  CA.  between  October 
26. 1993.  and  November  4. 1993.  The 
Mexican  fruit  fly  is  not  known  to  occur 
anywhere  else  in  the  continental  United 
States,  except  parts  of  Texas.    ^    . 

Accordingly,  to  prevent  the  spread  of 
the  Mexican  fruit  fly  to  other  States,  we 
are  amending  the  regulations  m 
§  301.64(a)  by  designating  California  as 
a  quarantined  State  and  in  §  301.64-3(c) 
by  designating  as  a  regulated  area  a 
portion  of  Los  Angeles  County.  CA.  The 
regulated  area,  about  63  square  miles  in 
the  Boyle  Heights  area,  is  described  as 
follows: 

That  portion  of  Los  Angeles  Coimty 
bounded  by  a  line  drawn  as  follows: 
Beginning  at  the  intersection  of  Vermont 
Avenue  and  Beverly  Boulevard:  then 
east  along  Beverly  Boulevard  to  its 
intersection  with  Silver  Lake  Boulevard: 


then  northeast  along  Silver  Lake 
Boulevard  to  its  intersection  with 
Glendale  Boulevard;  then  north  along 
Glendale  Boulevard  to  its  intersection 
with  Fletcher  Drive;  then  northeast 
along  Fletcher  Drive  to  its  intersection 
with  Eagle  Rock  Boulevard;  then 
northeast  along  Eagle  Rock  Boulevard  to 
its  intersection  with  York  Boulevard; 
then  southeast  along  York  Boulevard  to 
its  intersection  with  Pasadena  Avenue; 
then  east  along  Pasadena  Avenue  to  its 
intersection  with  Monterey  Road;  then 
east  along  Monterey  Road  to  its 
intersection  with  Fremont  Avenue;  then 
south  along  Fremont  Avenue  to  its 
intersection  with  Valley  Boulevard;  then 
east  along  Valley  Boulevard  to  its 
intersection  with  Atlantic  Boulevard; 
then  southwest  along  Atlantic 
Boulevard  to  its  intersection  with 
Slauson  Avenue;  then  west  along 
Slauson  Avenue  to  its  intersection  with 
Avalon  Boulevard;  then  north  along 
Avalon  Boulevard  to  its  intersection 
with  Jefferson  Boulevard;  then 
northwest  along  Jefferson  Boulevard  to 
its  intersection  with  Vermont  Avenue; 
then  north  along  Vermont  Avenue  to  the 
point  of  beginning. 

There  does  not  appear  to  be  any 
reason  to  designate  any  other  portion  of 
the  quarantined  State  of  California  as-a 
regulated  area.  Officials  of  State 
agencies  of  California  have  begun  an 
intensive  Mexican  fruit  fly  eradication 
program  in  the  regulated  area  in 
California.  Also,  California  has  adopted 
and  is  enforcing  regulations  imposing 
restrictions  on  the  interstate  movement 
of  certain  articles  from  the  regulated 
area  that  are  substantially  the  same  as 
those  imposed  on  the  interstate 
movement  of  the  regulated  articles 
under  this  subpart. 

Emergency  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  an  emergency  exists 
that  warrants  publication  of  this  interim 
rule  without  prior  opportunity  for 
public  comment.  Immediate  action  is 
necessary  to  prevent  the  Mexican  fruit 
fly  from  spreading  to  noninfested  areas 
of  the  United  States. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C.  553 
to  make  it  effective  upon  signature.  We 
will  consider  comments  that  are 
received  within  60  days  of  publication 
of  this  rule  in  the  Federal  Register. 
After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register.  It  will  include  a 
discussion  of  any  comments  we  receive 
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and  any  amendments  we  are  making  to 
the  rule  as  a  result  of  the  comments. 

Executive  Order  12866  and  R^ulalory 
Flexibility  Act 

This  rule  was  reviewed  under 
Executive  Order  12866. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12866. 

This  rule  restricts  the  interstate 
movement  of  regulated  articles  from  a 
portion  of  Los  Angeles  County.  CA. 
Within  the  regulated  area  there  are 
approximately  1,125  small  entities  that 
may  be  affected  by  this  rule.  These 
include  350  distributors/wholesalers. 
750  fruit  and  produce  stands.  12 
nurseries.  5  growers  on  a  total  of  2  acres. 
3  swap  meets.  2  processors.  2 
community  gardens,  and  1  padcer. 
These  1,125  entities  comprise  less  than 
1  percent  of  the  total  number  of  similar 
entities  operating  in  the  State  of 
California.  Additionally,  these  small 
entities  sell  regulated  articles  primarily 
for  local  intrastate,  not  interstate, 
movement,  so  the  effect,  if  any,  of  this 
regulation  on  these  entities  apfrears  to 
be  minimal. 

The  effect  on  those  few  entities  that 
do  move  regulated  articles  interstate 
will  be  minimized  by  the  availability  of 
various  treatments,  that,  in  most  cases, 
will  allow  these  small  entities  to  move 
regulated  articles  interstate  with  very 
little  additional  cost. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778.  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

National  EnTironmentaJ  Policy  Act 

An  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  for  the  Mexican  fruit  fly 


program.  The  assessment  provides  a 
basis  for  the  conclusion  that  the 
methods  employed  to  eradicate  the 
Mexican  fruit  fly  will  not  present  a  risk 
of  introducing  or  disseminating  plant 
pests  and  will  not  have  a  significant 
impact  on  the  quality  of  the  human 
environment.  Based  on  the  finding  of  no 
significant  impact,  the  Administrator  of 
the  Animal  and  Plant  Health  Inspection 
Service  has  determined  that  an 
environmental  impact  statement  need 
not  be  prepared. 

The  environmental  assessment  and 
finding  of  no  significant  impact  were 
prepared  in  accordance  witn:  (1)  The 
National  Environmental  Policy  Act  of 
1969  (NEPA)  (42  U.S.C.  4321  et  seq).  (2) 
Regulations  of  the  Council  on 
Environmental  Quality  for 
Implementing  the  Procedural  Provisions 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
USDA  Regulations  Implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS 
Guidelines  Implementing  NEPA  (44  FR 
50381-50384,  August  28.  1979.  and  44 
FR  51272-51274,  August  31. 1979). 

Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  for  public 
inspection  at  USDA.  room  1141,  South 
Building.  14th  Street  and  Independence 
Avenue  SW.,  Washington.  DC.  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  In  addition, 
copies  may  be  obtained  by  writing  to  the 
individual  listed  under  FOR  FURTMEH 
INFORMATION  CONTACT. 

Paperwork  Reduction  Act 

This  document  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 

Accordingly.  7  CFR  part  301  is 
ame^ed  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  Thb  authmity  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  JSObb,  ISOdd,  150ee. 
ISOff,  161, 162.  and  164-167;  7  CFR  2.17, 
2.51,  and  371.2(c). 

§301.64    [Amended] 

2.  In  §  301.64,  paragraph  (a)  is 
amended  by  removing  the  phrase  "the 
State  of  Texas"  and  adding  "the  States 
of  California  and  Texas"  in  its  place. 

3.  In  S  301.64-3,  paragraph  (c)  is 
amended  by  adding  an  entry  for 


"Cahfomia"  and  the  description  of  the 
regulated  area  for  Los  Angeles  County, 
CA.  to  read  as  follows: 

§301.64-3    Regulated  araaa. 

•  •        •         •         • 

(c)  •  *  • 
California 

Los  Angeles  County.  That  portion  of  the 
county  bounded  by  a  line  drawn  a<  follows: 
Beginning  at  the  intersection  of  Vermont 
Avenue  and  Beverly  Boulevard;  then  east 
along  Beverly  Boulevard  lo  its  intersection 
with  Silver  Lake  Boulevard:  tt^n  northeast 
along  Silver  Lake  Boulevard  to  its 
intersection  with  Glendale  Boulevard,  then 
north  along  Glendale  Boulevard  to  its 
intersection  with  Fletcher  Drive;  then 
northeast  along  Fletcfaqr  Drive  to  its 
intersection  with  Eagle  Rock  Boulevard;  then 
northeast  along  Eagle  Rock  Boulevard  to  its 
intersection  with  York  Boulevard;  then 
southeast  along  York  Boulevard  to  Its 
intersection  with  Pasadena  Avenue;  then  sast 
along  Pasadena  Avenue  lo  its  intersection 
with  Monterey  Road;  then  east  along 
Monterey  Road  to  its  intersection  with 
Fremont  Avenue;  then  south  along  Fremont 
Avenue  to  its  intersection  with  Valley 
Boulevard;  then  east  along  Valley  Boulevard 
lo  its  intersection  with  Atlantic  Boulevard: 
then  southwest  along  Atlantic  Boulevard  to 
its  intersection  with  Slauson  Avenue;  then 
west  along  Slauson  Avenue  to  its  intersection 
with  Avalon  Boulevard;  then  north  along 
Avalon  Boulevard  to  its  intersection  with 
)efierson  Boulevard;  then  northwest  along 
Jefferson  Boulevard  to  its  intersection  with 
Vermont  Avenue:  then  north  along  Vermont 
Avenue  to  the  point  of  beginning. 

•  *         •         «         • 

Done  in  Wa&hington,  DC,  this  30th  day  of 
November  1993. 
Patricia  Jenaen, 

Deputy  Assistant  Secretary.  Marketing  and 

Inspection  Services. 

[FR  Doc.  93-29737  Filed  12-3-93;  8:45  am] 
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Agricultural  Marketing  Service 

7  CFR  Parts  955  and  987 

[Docket  Noa.  FV93-d55-inR,  FV33-987- 
1RR] 

Expenses  and  Assessment  Rates  for 
Specified  Marketir>g  Orders 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

action:  Final  rule. 

SUMMARY:  The  Department  of 
Agriculture  (Dep>artment)  is  adopting  as 
a  final  rule,  without  change,  the 
provisions  of  two  interim  final  rules  that 
authorized  expenditures  and  established 
assessment  rates  under  Marketing 
Orders  955  and  987  for  the  1993-94 
fiscal  period.  Authorization  of  these 
budgets  enables  the  Vidalia  Onion 


64104     Federal  Register  /  Vol.  58,  No.  232  /  Monday,  December  6,  1993  /  Rules  and  Regulations 


Conuntttee  and  the  California  Date 
Administrative  Committee  (Committees) 
to  incur  expenses  that  are  reasonable 
and  necessafy  to  administer  the 
programs.  Fimds  to  administer  these 
programs  are  derived  from  assessments, 
on  handlers. 

EFFECTIVE  DATE:  Section  955.206  is 
effiective  September  16. 1993,  through 
September  15, 1994:  and  §987.336  is 
effective  October  1, 1993.  through 
September  30, 1994. 
FOR  FURTHER  MFORMATION  CONTACT: 
Martha  Sue  Gark,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA.  PO 
Box  96456.  Room  2523-S,  Washington, 
DC  20090-6456.  telephone  202-720- 
9918;  John R. Toth (MO.  955), 
Southeast  Marketing  Field  Office.  Fruit 
and  Vegetable  Division,  AMS.  USDA. 
PO  Box  2276.  Winter  Haven,  FL  33883- 
2276.  telephone  813-299-4770;  or 
Kellee ).  Hopper  (MO.  987),  California 
Marketing  Field  Office.  Fruit  and 
Vegetable  Division.  AMS.  USDA,  Suite 
102B,  2202  Monterey  Street,  Fresno, 
California  93721,  telephone  209-487- 
5901. 

8UPPt.EMENTARY  INFORMATK>N:  This  rule 
is  effective  under  Marketing  Agreement 
and  Order  No.  955  (7  CFR  part  955). 
regulating  the  handling  of  Vidalia 
onions  grown  in  Georgia:  and  Marketing 
Agreement  and  Order  No.  987,  both  as 
amended  (7  CFR  part  987),  regulating 
the  handling  of  dates  produced  or 
packed  in  Riverside  County.  California. 
The  marketing  agreements  and  orders 
are  effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937.  as 
amended  (7  U.S.C  601-674).  hereinafter 
referred  to  as  the  Act. 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Qvil  Justice 
Reform.  Under  the  marketing  order 
provisions  now  in  effect,  Vidalia  onions 
and  California  dates  are  subject  to 
assessments.  It  is  intended  that  the 
assessment  rates  as  issued  herein  will  be 
applicable  to  all  assessable  onions 
handled  during  the  1993-94  fiscal 
period,  from  September  16, 1993, 
through  September  15, 1994.  and  all 
assessable  dates  during  the  1993-94 
crop  year,  from  October  1, 1993,  through 
September  30, 1994.  This  rule  will  not 
preempt  any  State  or  local  laws, 
regxilations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceeding  must  be  exhausted  before 
parties  may  file  suit  in  coiut.  Under 
section  608c(15)(A)  of  the  Act.  any 


handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order,  is  not  in  accordance 
with  law  and  requesting  a  modification 
of  the  order  or  to  t>e  exempted 
therefrom.  A  handler  is  afforded  the 
opportunity  for  a  hearing  on  the 
petition.  After  the  hearing  the  Secretary 
would  rule  on  the  petition.  The  Act 
provides  that  the  district  court  of  the 
United  States  in  any  district  in  which 
the  handler  is  an  inhabitant,  or  has  his 
or  her  principal  place  of  business,  has 
jurisdiction  in  eqxiity  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  imduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalL  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  250 
producers  of  Georgia  Vidalia  onions 
under  Marketing  Order  955,  and 
approximately  145  handlers.  Also,  there 
are  approximately  135  producers  of 
California  dates  under  Marketing  Order 
987,  and  approximately  25  handlers. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  ha\ing  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  the  producers  and  handlers 
covered  under  these  orders  may  be 
classified  as  small  entities.      ^ 

The  budgets  of  expenses  for  the  1993- 
94  fiscal  period  were  prepared  by  the 
Vidalia  C)nion  Committee  and  the 
California  Date  Administrative 
Committee,  the  agencies  responsible  for 
local  administration  of  their  respective 
orders,  and  submitted  to  the  Department 
for  approval.  The  members  of  these 
Committees  are  producers  and  handlers 
of  Vidalia  onions  and  California  dates. 
They  are  fomiliar  with  the  Committees' 
needs  and  with  the  costs  for  goods  and 
services  in  their  local  areas  and  are  thus 
in  a  position  to  formulate  appropriate 


budgets.  The  budgets  were  formulated 
and  discussed  in  public  meetings.  Thus, 
all  directly  affiected  persons  have  had  an 
opportimity  to  participate  and  provide 
input  into  these  processes. 

The  recommended  assessment  rates 
were  derived  by  dividing  anticipated 
Committee  expenses  by  expected 
respective  shipments  of  Vidalia  onions 
and  California  dates.  Because  these  rates 
will  be  applied  to  actual  shipments  of 
onions  and  dates,  the  assessment  rates 
must  be  estabUshed  at  levels  that  will 
provide  sufficient  income  to  pay  the 
Committees'  expenses. 

The  Vidalia  Onion  Committee  met 
July  22, 1993.  and  unanimously 
recommended  a  1993-94  budget  of 
$262,950,  which  is  $17,278  more  than 
the  previous  year.  Increases  include 
$1,000  for  auto  ejcpenses.  $500  for  dues 
and  subscriptions.  $300  for  office 
supplies,  $700  for  printing,  $500  for 
postage/courier,  $10,000  for  contract 
management,  and  $29,610  for 
marketing,  plus  the  addition  of  $4,500 
for  equipment  purchases,  for  which  no 
funding  was  recommended  last  year. 
These  increases  will  be  partially  offset 
by  decreases  of  $500  for  travel,  $1,200 
for  liability  insurance  and  bond.  $150 
for  interest,  $4,450  for  furniture/ 
equipment  maintenance,  $32  for  office 
overhead,  $1,000  for  Committee  member 
expense,  and  $22,500  for  research. 
Major  expense  items  include  $59,600  for 
contract  management,  $78,500  for 
research,  and  $82,500  for  marketing. 

The  Onion  Committee  also 
unanimously  recommended  an 
assessment  rate  of  $0.10  per  50-pound 
bag.  the  same  as  last  year.  This  rate, 
when  applied  to  anticipated  shipments 
of  2,667,500  50-pound  bags,  vdll  yield 
$266,750  in  assessment  income.  This 
wall  be  adequate  to  cover  anticipated 
expenses.  Funds  in  the  Committee's 
authorized  reserve  at  the  beginning  of 
the  1993-94  fiscal  period,  estimated  at 
$138,274,  will  be  within  the  maximum 
permitted  by  the  order  of  three  fiscal 
periods'  expenses. 

The  California  Date  Administrative 
Committee  met  on  May  13, 1993,  and 
unanimously  recommended  a  1993-94 
budget  of  $672,440,  which  is  $176,940 
more  than  the  previous  year.  Included 
in  1993-94  budgeted  expenditures  is  an 
operating  budget  of  $121,800,  with  a  20 
percent  surplus  account  allocation,  for  a 
net  operating  budget  of  $97,440,  which 
is  $77  more  than  last  year.  Increases 
include  $7,000  for  the  Executive 
Director's  salary,  $1,500  for  telephone, 
$1,500  for  travel/mileage,  $200  tor 
publications,  $500  for  professional 
services — accounting.  $182,530  for 
maricet  promotion,  the  addition  of 
$15,000  for  an  administrative  assistant. 


$4,000  for  contingencies,  $1,000  for  an 
unemployment  reserve,  and  $1,900  for 
USDA  compliance  audits.  These  would 
be  partially  offset  by  decreases  of  $6,000 
for  a  clerk's  salary,  $1,000  in  health  and 
related  benefits,  $503  in  payroll  taxes, 
and  the  elimination  of  $25,000  for  an 
assistant  secretary  for  which  no  funding 
was  recommended.  Also,  the  Committee 
recommended  no  transfer  to  the  market 
promotion  reserve,  for  which  $5,667 
was  allocated  last  year.  Major  expense 
items  include  $76,000  for  salaries  and 
$575,000  for  market  promotion. 

iTie  Date  Committee  also 
unanimously  recommended  an 
assessment  rate  of  $1.25  per 
hundredweight,  which  is  $0.15  less  than 
last  season.  This  rate,  when  applied  to 
anticipated  date  shipments  of 
38,000,000  pounds,  will  yield  $475,000 
in  assessable  income.  This,  along  with 
$3,000  in  interest  income  and  $192,440 
from  the  Committee's  reserve,  will  be 
adequate  to  cover  budgeted  expenses. 
The  maximum  amoimt  permitted  in  the 
Committee's  reserve  cannot  exceed  50 
percent  of  the  average  of  expenses 
incurred  during  the  most  recent  five 
preceding  crop  years,  except  that  an 
established  reserve  need  not  be  reduced 
to  conform  to  any  recomputed  average. 
Funds  held  by  the  Committee  at  the  end 
of  the  crop  year,  including  the  reserve, 
which  are  in  excess  of  the  crop  year's 
expenses  may  be  used  to  defray 
expenses  for  four  months  and  thereafter 
the  Committee  shall  refund  or  credit  the 
excess  funds  to  the  handlers.  The  funds 
in  the  Committee's  reserve  were  in 
excess  of  the  maximum  permitted  by  the 
order.  Accordingly,  the  Committee  has 
credited  or  refunded  each  handler's 
share  of  the  excess  funds.  Funds  in  the 
reserve  are  now  within  the  maximum 
permitted  by  the  order. 

Interim  final  rules  were  published  in 
the  Federal  Register  on  July  13. 1993. 
for  7  CFR  part  987  (58  FR  37638);  and 
on  September  7, 1993,  for  7  CFR  part 
955  (58  FR  47023).  Those  rules  added 
§  987,336  and  §  955.206  which 
authorized  expenses,  and  established 
assessment  rates  for  the  Committees. 
Those  rules  provided  that  interested 
persons  could  file  comments  through 
October  12, 1993,  for  7  CFR  part  987 
and  through  October  7. 1993,  for  7  CFR 
part  955.  No  comments  were  received. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  by  the  operation  of 
the  marketing  orders.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 


have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

It  is  found  that  the  specified  expenses 
for  the  marketing  orders  covered  in  this 
rulemaking  are  reasonable  and  likely  to 
be  incurred  and  that  such  expenses  and 
the  specified  assessment  rates  to  cover 
such  expenses  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553)  because  the  Committees 
need  to  have  sufficient  funds  to  pay 
their  expenses  which  are  incurred  on  a 
continuous  basis.  The  1993-94  fiscal 
periods  began  on  September  16, 1993, 
for  Vidalia  onions  and  on  October  1, 
1993,  for  California  dates.  The 
marketing  orders  require  that  the  rates 
of  assessment  for  the  fiscal  periods 
apply  to  all  assessable  onions  and  dates 
handled  during  the  fiscal  periods.  In 
addition,  handlers  are  aware  of  these 
actions  which  were  recommended  by 
the  Committees  at  public  meetings  and 
pubUshed  in  the  Federal  Register  as 
interim  final  rules. 

List  of  Subjects 

7  CFR  Part  955 

Marketing  agreements.  Onions, 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  987 

Dates,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  parts  955  and  987  are 
amended  as  follows: 

1.  The  authority  citation  for  7  CFR 
parts  955  and  987  continues  to  read  as 
follows: 

Authority:  7  U.S.C.  601-674. 
Note:  These  sections  will  not  appear  in  the 
annual  Code  of  Federal  Regulations. 

PART955— VIDAUA ONIONS  GROWN 
IN  GEORGIA 

Accordingly,  the  interim  rule  adding 
§  955.206  which  was  published  at  58  FR 
47023  on  September  7,  1993,  is  adopted 
as  a  final  rule  without  change. 

PART  987— DOMESTIC  DATES 
PRODUCED  OR  PACKED  IN 
RIVERSIDE  COUNTY,  CA 

Accordingly,  the  interim  rule  adding 
§  987.336  which  was  published  at  58  FR 
37638  on  July  13, 1993,  is  adopted  as  a 
final  rule  without  change. 


Dated:  November  29, 1993. 
Robert  C.  Keeney, 

Deputy  Director,  Fruit  and  Vegetable  Division 
[FR  Doc.  93-29747  Filed  12-3-93;  8:45  am) 
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7  CFR  Part  981 

(Docket  No.  FV92-981-1RR1 

Almonds  Grown  In  Califomia;  Finalize 
Revised  Administrative  Rules  and 
Regulations  Concerning  Handler 
Reporting  Requirements 

AGENCY:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Final  rule.  -- 

SUMMARY:  The  Department  of 
Agriculture  (Department)  is  adopting, 
without  change,  the  provisions  of  an 
interim  final  rule  which  revised  the 
administrative  rules  and  regulations 
established  under  the  Federal  marketing 
order  for  Califomia  almonds.  The 
interim  final  rule  streamlined  the 
reporting  process  for  handlers  in  order 
to  provide  a  more  efficient  process  of 
collection  and  dissemination  of 
information. 

EFFECTIVE  DATE:  January  5, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  M.  Finn,  Marketing  Specialist. 
Marketing  Order  Administration 
Branch,  Frmt  and  Vegetable  Division, 
AMS,  USDA,  room  2523-S.,  P.O.  Box 
96456,  Washington,  DC  20090-6456; 
telephone:  (202)  720-1509  or  FAX  (202) 
720-5698;  or  Martin  Engeler,  Assistant 
Officer-in-Charge,  Califomia  Marketing 
Field  Office,  Fmit  and  Vegetable 
Division.  AMS.  USDA.  2202  Monterey 
Street,  suite  102-B,  Fresno,  California 
93721:  (209)  487-5901  or  FAX  (209) 
487-5906. 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  under  Marketing 
Agreement  and  Order  No.  981  (7  CFR 
Part  981),  both  as  amended,  regulating 
the  handling  of  almonds  grown  in 
Cahfomia.  "The  marketing  agreement 
and  order  are  authorized  by  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674). 
hereinafter  referred  to  as  the  Act. 

The  Department  is  issuing  this  mle  in 
conformance  with  Executive  Order 
12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  This 
final  rule  will  not  preempt  any  State  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  mle. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
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parties  may  file  suit  in  court.  Under 
section  8c{15)(A)  of  the  Act.  any  handler 
subject  to  a»  order  may  file  with  the 
Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with* 
the  order  is  not  in  accordance  with  law 
and  requesting  a  modification  of  the 
order  or  to  be  exempted  there&t)m.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  a  hearing 
the  Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  inkiy  district  in 
which  the  handler  is  an  inhabitant,  or 
has  his  or  her  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  date  of 
entry  of  the  ruling. 

The  information  collection 
requirements  contained  in  these 
regulations  have  been  previously 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  and  have  been 
assigned  OMB  Control  Number  0581- 
0071.  ,     ^  . 

Pursuant  to  requirements  set  forth  m 
the  Regulatory  Flexibihty  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this, 
final  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalt  Thus,  both  statute*  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  7,000 
producers  of  almonds  in  the  regulated 
area  and  approximately  115  handlers 
who  are  subject  to  regtilation  under  the 
marketing  order.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CPR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  The  majority  of  the 
almond  producers  and  handlers  may  be 
classified  as  small  entities. 

In  August  1992.  the  Almond  Board  of 
California  (Board)  directed  its  staff  to 
review  reporting  requirements  under  the 
marketing  order.  The  staff  was  asked  to 
determine  if  changes  could  be  made  to 
decrease  the  reporting  burden  on 
handlers  by  simplifying  the  process, 
eliminating  unnecessary  and 
duplicative  reporting  by  handlers,  and 


still  provide  the  Board  with  the 
information  it  needs  to  properly 
administer  the  order.  As  a  result  of  this 
review,  the  Board  unanimously 
recommended  at  its  December  14. 1992, 
meeting,  revisions  to  several  existing 
forms,  the  elimination  of  others,  and  the 
estabhshment  of  one  new  form.  The 
Board  also  reconunended  reducing  the 
frequency  of  submitting  certain  forms  to 
the  Board.  Some  of  the  recommended 
changes  required  corresponding  changes 
to  sections  of  the  rules  and  regulations. 
The  interim  final  rule  implementing 
these  recommended  changes  was 
published  in  the  Federal  Register  on 
June  29, 1993  (58  FR  34694).  That  rule 
revised  §§981,472.  981.473  and  981.474 
of  Part  981 — Administrative  Rules  and 
Regulations  and  was  based  on  the 
Board's  unanimous  recommendation 
and  other  available  Information. 

The  recommended  changes  were  fully 
discussed  in  the  interim  final  rule  and 
were  implemented  upon  publication 
pursuant  to  5  U.S.C  553.  In  addition, 
§  981.74  provides  authority  for  the 
Board,  with  approval  of  the  Secretary,  to 
request  information  bom  handlers  that 
will  enable  the  Board  to  perform  its 
duties  and  exercise  its  powers. 

The  interim  final  rule  concerning  this 
action  invited  comments  from  interested 
persons  until  September  27. 1993.  No 
comments  were  received. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  sooall  entities. 

After  consideration  of  all  available 
information,  it  is  found  that  the 
streamlining  of  handler  reporting 
requirements,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
poUcy  of  the  Act. 

List  of  Subjects  in  7  CFR  Part  981 


Dated:  November  29. 1993. 
Robert  C  Keenajr. 

Deputy  Director.  Fruit  and  Vegetable  Division. 
[FR  Doc.  93-29740  Piled  12-3-93;  8:45  ami 
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7CFR  Part  989 

[Docket  Na  FV93-M9-3FIR] 

Ralsint  Produced  From  Grapes  Grown 
In  Callfomla;  Addition  of  Several 
Caribbean  Area  Countries  as  Countries 
Eligible  for  Exports  of  Reserve  Raisins 

AGENCY:  Agricultxiral  Marketing  Service. 

USDA. 

ACTION:  Final  rule. 


Almonds,  Marketing  agreements. 
Nuts,  Reporting  and  recordkeeping 
requirements.  ^  .  . 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  981  is  amended  as 
follows: 

PART  961— ALMONDS  GROWN  IN 
CAUFORNIA 

1.  The  authority  citation  for  7  CFR 
part  981  is  revised  to  read  as  follows: 

Authority:  7  U.S.C  601-€74. 

2.  Accordingly,  the  interim  final  rule 
amending  7  CFR  Part  981  which  was 
published  at  58  FR  34696  on  June  29, 
1993,  is  adopted  as  a  final  rule  without 
change. 


SUMMARY:  The  U.S.  Department  of 
Agriculture  (Department)  is  adopting  as 
a  final  rule,  without  change,  the 
provisions  of  an  interim  final  rule  that 
added  several  Caribbean  countries  as 
countries  eligible  for  exports  of  reserve 
Cahfomia  raisins.  This  action  was 
unanimously  recommended  by  the 
Raisin  Administrative  Committee 
(Committee),  the  agency  responsible  for 
local  administration  of  the  Federal 
marketing  order  regulating  raisins 

Cduced  in  CaUforaia.  By  providing 
dlers  with  additional  markets  for 
their  reserve  raisins,  this  action  is 
expected  to  reduce  the  burden  of 
oversupply  ctirrently  confronting  the 
industry. 

EFfECnVE  DATE:  January  5, 1994. 
FOR  FURTHER  INFORMAHON  CONTACT: 
Richard  Van  Diest.  Marketing  Specialist. 
CaUfomia  Marketing  Field  Office, 
Marketing  Order  Administration 
Branch.  Fruit  and  Vegetable  Division. 
AMS,  USDA.  2202  Monterey  Street, 
suite  102B,  Fresno,  California  93721; 
telephone:  (209)  487-5901;  or  Mark 
Slupek,  Marketing  Specialist,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS.  USDA,  room 
2523-S.  P.O.  Box  96456,  Washington, 
DC  20090-6456;  telephone:  (202)  205- 
2830. 

SUPPt^MENTARY  INFORMATION:  This  final 
rule  is  issued  under  Marketing 
Agreement  and  Mariteting  Order  No. 
989  (7  CFR  part  989),  both  as  amended, 
regulating  the  handling  of  raisins 
produced  from  grapes  grown  in 
California.  The  order  is  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674).  hereinafter  referred  to  as  the  Act. 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  imder 
Executive  Order  12778,  Qvil  Justice 
Reform.  This  action  is  not  intended  to 
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have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  imless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
vrith  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  tire  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportimity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Mariceting  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities.  TTie  purpose  of 
the  RFA  is  to  fit  regulatory  actions  to  the 
scale  of  business  subject  to  such  actions 
in  order  that  small  businesses  will  not 
be  unduly  or  disproportionately 
burdened.  Marketing  ordera  issued 
pursuant  to  the  Act,  and  rules  issued 
thereimder,  are  unique  in  that  they  are 
brought  about  through  group  action  of 
essentially  small  entities  acting  on  their 
own  behalf.  Thus,  both  statutes  have 
small  entity  orientation  and 
compatibility. 

There  are  about  25  California  raisin 
handlers  subject  to  regulation  under  the 
marketing  order  covering  raisins 
produced  from  grapes  grown  in 
California,  and  about  5,000  producers  in 
the  regulated  area.  Small  agricultural 
service  firms  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $3,500,000,  and  small 
agricultural  producers  are  defined  as 
those  whose  annuel  receipts  are  less 
than  $500,000.  A  minority  of  these 
handlere  and  a  majority  of  these 
producers  may  be  classified  as  small 
entities. 

The  interim  final  rule  was  issued  on 
September  7, 1993,  and  published  in  the 
Federal  Register  (58  FR  48274, 
September  15, 1993),  with  an  effective 
date  of  September  15, 1993.  That  rule 
amended  §  989.221  of  the  rules  and 
regulations  in  effect  under  the 


marketing  order.  That  rule  provided  a 
30-day  comment  period  which  ended 
October  15, 1993.  No  comments  were 
received. 

Prior  to  the  implementation  of  the 
interim  final  rule,  reserve  raisins  could 
be  sold  to  handlers  for  export  to  the 
Dominican  Republic,  islands  on  the 
continental  shelf  of  South  America,  and 
to  all  other  markets  in  the  world  except 
the  foUovdng:  Canada,  Mexico,  all 
islands  adjacent  to  Canada  and  Mexico, 
and  Caribbean  islands  north  of  the  12th 
parallel  (v«th  the  exception  of  the 
Dominican  Republic).  The  Committee 
met  on  June  17, 1993.  and  unanimously 
recommended  that  the  countries  eligible 
for  exports  of  reserve  California  raisins 
be  expanded  to  include  every  market 
except  Cuba,  Puerto  Rico,  the  U.S. 
Virgin  Islands,  Canada,  Mexico,  and  all 
islands  adjacent  to  Canada  and  Mexico. 
The  Committee  indicated  that  Puerto 
Rico  and  the  U.S.  Virgin  Islands  should 
continue  to  be  ineligible  because  chain 
stores  in  the  United  States  have  stores 
in  some  of  these  markets  and  supply 
their  stores  in  these  territories  with  free 
percentage  raisins  purchased  in  the 
United  States.  The  other  countries 
would  continue  to  be  ineligible  because 
of  the  potential  for  transhipment  of  free 
percentage  tonnage  to  higher  priced 
markets. 

Implementation  of  the  interim  final 
rule  increased  the  number  of  countries 
eligible  for  exports  of  reserve  raisins  and 
gave  handlers  more  market  outlets  for 
their  reserve  raisins.  Since  this 
provision  utilizes  reserve  raisins, 
continuation  is  expected  to  reduce  the 
oversupply  that  is  currently  confronting 
the  industry.  Based  on  the  above,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
raattes.presented,  the  information  and 
recoDMnendations  submitted  by  the 
committee,  and  other  information,  it  is 
found  that  finalizing  the  interim  final 
rule,  without  change,  as  published  in 
the  Federal  Register  (58  FR  48274. 
September  15, 19931  yviU  tend  to 
effectuate  the  declared  policy  of  the  Act. 

List  of  Sobjects  in  7  CFR  Part  989 

Grapes,  Marketing  agreements. 
Raisins,  Reporting  and  recordkeeping 

requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  989  is  revised  as 
follows: 


PART  989— RAISINS  PRODUCED 
FROM  GRAPES  GROWN  IN 
CAUFORNIA 

1.  The  authority  citation  for  7  CFR 
part  989  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

Subpart— Supplementary  Regulations 

2.  Accordingly,  the  interim  final  rule 
revising  §  989.221,  which  was  published 
in  the  Federal  Register  (58  FR  48274, 
September  15, 1993),  is  adopted  as  a 
final  rule  without  change. 

Date;  November  29, 1993. 
Robert  C  Keeney. 

Deputy  Director.  Fruit  ifnd  Vegetable  Division 
(FR  Doc  93-29745  Filed  12-3-93;  8:45  am) 
BiixmacooE  mo-a-f 


7  CFR  Part  989 

[Docket  No.  FV93-989-4IFR] 

Raisins  Produced  From  Grapes  Grown 
In  California;  Expenses  and 
Assessment  Rate 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Interim  final  rule  with  request 

for  comments. 


SUMMARY:  This  interim  final  rule 
authorizes  expenditures  and  establishes 
an  assessment  rate  under  Marketing 
Order  No.  989  for  the  1993-94  crop. 
Authorization  of  this  budget  enables  the 
Raisin  Administrative  Committee 
(Committee)  to  incur  expenses  that  are 
reasonable  and  necessary  to  administer 
the  program.  Funds  to  administer  this 
program  are  derived  from  assessments 
on  handlers. 

DATES:  Effective  August  1, 1993,  through 
July  31, 1994.  Comments  received  by 
January  5, 1994,  will  be  considered 
prior  to  issuance  of  a  final  rule. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  action.  Comments  must 
be  sent  in  triplicate  to  the  Docket  Clerk. 
Fruit  and  Vegetable  Division,  AMS, 
USDA,  P.O.  Box  96456,  room  2523-S, 
Washington,  DC  20090-6456,  FAX  202- 
720-5698.  Comments  should  reference 
the  docket  number  and  the  date  and 
page  number  of  this  issue  of  the  Federal 
Register  and  will  be  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  P.  Van  Diest,  Cahfomia 
Marketing  Field  Office,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  suite 
102B,  2202  Monterey  Street,  Fresno,  CA 
93721,  telephone  209-487-5901,  or 
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Martha  §ue  Qark,  Marketing  Order 
Administration  Brandi.  Fruit  and 
Vegetable  Division.  AMS.  USDA.  P.O. 
Box  96456.  room  2523-S.  WAhington. 
DC  20090-6456.  telephone  202-720- 
9918. 

SUPPI^MENTARY  MFOAMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  989  (7  CFR  part  989). 
regulating  the  handling  of  raisins 
produced  from  grapes  grown  in 
Califoraia.  The  marketing  agreement 
and  order  are  efiisctlve  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C  601-674). 
hereinaher  referred  to  as  the  Act 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  interim  final  rule  has  been 
reviewed  imder  Executive  Order  12778, 
Qvil  Justice  Reform.  Under  the 
provisions  of  the  marketing  order  now 
in  eSisct.  California  raisins  are  subject  to 
assessments.  It  is  intended  that  the 
assessment  rate  as  Issued  herein  will  be 
applicable  to  all  assessable  raisins 
handled  during  the  1993-94  crop  year, 
from  August  1. 1993.  through  July  31. 
1994.  This  interim  final  rule  will  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  imless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  smt  in  court  Under 
section  608c(15MA)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Sudi 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  tlw  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  Jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  A^cultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 


MariLBting  orders  issued  pursuant  to  the 
Act. andme rules  issued  thereunder, are 
unique  in  that  they  are  brougjit  about 
throu^  group  action  of  essentially 
small  entities  acting  on  their  own 
behall  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  5.000 
producers  of  California  raisins  under 
this  mariceting  order,  and  approximately 
25  handlers.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000.  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  The  majority  of 
California  raisin  producers  and  handlers 
may  be  classified  as  small  entities. 

Ine  budget  of  expenses  for  the  1993- 
94  fiscal  period  was  prepared  by  the 
Committee,  the  agency  responsU>le  for 
local  administration  of  the  marketing 
onler.  and  submitted  to  the  Department 
for  approval.  The  members  of  the 
Committee  are  producers  and  handlers 
of  California  raisins.  They  are  fismiUar 
%vith  the  Conunittee's  needs  and  with 
the  costs  of  goods  and  services  in  their 
local  area  and  are  thus  in  a  position  to 
formulate  an  appropriate  budget  The 
budget  was  formulated  and  discussed  in 
a  public  meeting.  Thus,  all  directly 
exacted  persons  have  had  an 
opporttmity  to  partidl^ate  and  provide 

The  assessmmit  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
acquisitions  of  California  raisins. 
Because  that  rate  will  be  applied  to 
actual  acquisitions,  it  must  be 
established  at  a  rate  that  will  provide 
sufficient  income  to  pay  the 
Committee's  expenses. 

The  Committee  met  October  5. 1993. 
and  xmanimously  recommended  a 
1993-94  budget  of  $579,060,  wrhich  is 
$11,940  less  3ian  the  previous  year. 
Increases  of  $9,200  for  executive 
salaries,  $1,100  for  fieldmen  salaries. 
$2,500  for  payroll  taxes,  $200  fbv.greup 
retirement  $4,000  for  group  medical 
insurance.  $1,900  for  rent.  $10eJor 
audit  fees,  $800  for  objective 
measurement  survey,  $9,760  in  reserve 
for  contingencies,  and  the  addition  of  a 
$2,500  category  for  Valley  weather 
service  will  be  offeet  by  decreases  of 
$5,000  for  office  salaries,  $2,000  for 
general  Insurance.  $2,000  for  Committee 
meeting  expenses,  and  $30,000  for 
research  and  study  for  which  no 
funding  was  recommended  this  yeer, 
and  an  Increase  of  $5,000  in  the  amo\mt 
of  income  paid  to  the  Committee  by  the 
Cahfomia  Raisin  Advisory  Board 
(Board). 


The  Board  is  the  administrative 
agency  for  the  State  marketing  order 
imder  which  the  California  raisin 
industry  conducts  its  marketing 
promotion  and  paid  advertising.  Some 
of  the  Committee's  employees  also 
perform  services  for  the  Board.  Pursuant 
to  an  agreement  between  the  Committee 
and  Board,  the  Board  reimburses  the 
Committee  for  the  services  Committee 
employees  perform  for  the  Board. 

Major  expense  Items  include  $230,000 
for  executive  salaries.  $90,000  for  office 
salaries,  $42,600  for  fieldmen  salaries. 
and  $75,000  for  Committee  travel.  Also. 
$55,810  is  budgeted  for  contingencies. 

The  Committee  also  unanimously 
recommended  an  assessment  rate  of 
$1.80  per  ton.  which  is  $0.20  less  than 
last  year.  This  rate,  when  applied  to 
anticipated  acquisitions  of  321,700  tons, 
will  yield  $579,060  in  assessment 
income,  which  will  be  adequate  to  cover 
anticipated  expenses.  Any  unexpended 
funds  from  the  crop  year  are  req^iired  to 
be  credited  or  refunded  to  the  handlers 
from  whom  collected. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  imifbrm  assessments 
on  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  ofeet  by 
the  benefits  derived  by  the  operation  of 
the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  incliiding  the 
information  and  recommendations 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  Tvle,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act 

Pursuant  to  5  U.S.C  553.  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  Interest  to 
give  preliminai^  notice  prior  to  putting 
this  rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effiactive 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  Committee  needs  to 
have  sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis,  (2)  the  crop  year  began  on  August 
1. 1993,  and  the  marketing  order 
requires  that  l^e  rate  of  assessment  for 
the  crop  year  apply  to  all  assessable 
raisins  handled  during  the  crop  year;  (3) 
handlers  are  aware  of  this  action  which 
was  unanimously  recommended  by  the 
CommiUee  at  a  public  meeting  and  is 
similar  to  other  budget  actions  issued  in 
past  years;  and  (4)  this  Interim  final  rule 
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provides  a  30-day  comment  period,  and 
all  comments  timely  received  will  be 
considered  prior  to  finalization  of  this 
action. 

List  of  Subjects  in  7  CFR  Pmrt  989 

Grapes,  Marketing  agreements. 
Raisins,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
praambte.  7  CFR  part  989  is  amended  as 
follows: 

PART  989— RAISINS  PRODUCED 
FROM  GRAPES  GROYfU  IN 
CAUFORNU 

1.  The  authority  citation  for  7  CFR 
Part  989  continues  to  read  as  follows: 

Antfawitjr:  7  U.S.C  601-674. 

2.  A  new  §  989.344  is  added  to  read 
as  follows: 

Note:  This  >ecUon  will  not  appear  in  the 
Code  of  Federal  Regulations. 

1969.344    Expeneae  and  assessment  rats. 

Expenses  of  $579,060  by  the  Raisin 
Administrative  Committee  are 
authorized,  and  an  assessment  rate  of 
$1.80  per  ton  of  California  raisins  is 
established  for  the  crop  year  ending  July 
31, 1994.  Any  unexpended  funds  from 
that  crop  year  shall  be  credited  or 
refunded  to  the  handler  fit>m  whom 
collected. 

Dated:  November  29. 1993. 
Robert  C  Keeney, 

Deputy  Director.  Fruit  and  Vegetable  Division. 
(FR  Doc  93-29746  Filed  12-3-93;  8:45  am) 
BIUMQ  COOC  M10-(B-P 


7  CFR  Part  997 

[DodiM  No.  FV93-997-1Fnj 


Changee  in  the  Provieione  Regulatfng 
the  Quality  of  DomeeticaMy  Produced 
PeantMa  Not  8ub)ect  to  t»ie  Peanut 
Marketing  Agreement 

AGENCY:  Agricultural  Marketing  Service. 
USDA. 

ACTON:  Final  rule. 


SUMIIAirr:  The  U.  S.  Department  of 
Agriculture  (Department)  is  adopting  as 
a  final  rule,  without  change,  an  interim 
final  rule  that  changed  the  outgoing 
quality  regulatitm  for  1993  and  future 
crop  peanuts,  which  regulates  the 
quality  of  peanuts  handled  by  persons 
who  are  not  signatory  to  the  Peanut 
Marketing  Agreement.  The  outgoing 
regulation  was  changed  to  allow 
shipment,  without  positive  lot 
identification,  of  lots  which  are 
reconstituted  by  a  handler  at  the  request 
of  a  buyer  and  to  require  that  records  be 


kept  on  sudi  shipments.  The  interim 
final  rule  provided  increased 
opportimity  for  handlers  to  meet  the 
requests  of  their  buyers  and.  thus, 
facilitated  the  movement  of  peanuts  to 
market.  This  change  is  intended  to  bring 
the  quality  requirements  into 
conformity  with  those  specified  in  the 
agreement 

EFFECnvc  DATE:  January  5. 1994. 
FOR  FURTMCT  MRJRMATION  CONTACT: 
Richard  Lower.  Mariceting  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division.  AMS,  USDA.  P.O. 
Box  96456.  room  2523-S,  Washington. 
DC  20090-6456.  telephone  (202)  720- 
2020.  FAX  (202)  720-5698. 
SUPPLEMENTARY  INFORMATION:  This  final 

rule  is  issued  pursuant  to  requirements 
of  the  Agricultural  Marketing 
Agreement  Act  of  1937.  as  amended  (7 
U.S.C.  601-674),  hereinafter  referred  to 
as  the  "Act" 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778.  Qvil  Justice 
Reform.  This  final  rule  will  not  preempt 
any  State  or  local  laws,  regulations,  or 
pohcies.  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 
This  action  is  not  intended  to  have 
retroactive  ^fiiBct  There  are  no 
administrative  procedures  which  must 
be  exhausted  prior  to  any  judicial 
challenge  to  the  provisions  of  this  rule. 

Pursuant  to  requirements  set  forth  in 
die  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities.  The  purpose  of 
the  RFA  is  to  fit  regulatory  actions  to  the 
scale  of  business  subject  to  such  actions 
in  order  that  small  businesses  will  not 
be  unduly  or  disproportionately 
burdened. 

There  are  approximately  25  handlws 
of  peanuts  who  have  not  signed  the 
agreement  and  thus,  are  sub^t  to  the 
regulations  contained  herein.  Small 
agridittural  service  firms  are  defined  by 
the  Small  Business  Administration  (13 
CFR  121.601)  as  those  whose  annual 
receipts  are  less  than  $3,500,000.  It  is 
estimated  that  most  of  the  handlers  are 
small  entities.  Most  producers  doing 
business  with  these  handlers  are  also 
small  entities.  Small  ^ricultural 
producers  have  been  defined  as  those 
having  annual  receipts  of  less  than 
$500,000. 

Since  aflafnyin  was  found  in  peanuts 
in  the  mid-1960's,  the  domestic  peanut 
industry  has  sought  to  minimize 
aflatoxin  contamination  in  peanuts  and 
peanut  products.  Public  Law  101-220. 


enacted  December  12. 1989.  amended 
section  608b  of  the  Act  to  require  that 
all  peanuts  handled  by  persons  who 
have  not  entered  into  the  agreement 
(non-Signer^  be  subject  to  quality  and 
inspection  requirements  to  the  same 
extent  and  manner  as  are  required  under 
the  agreement.  It  is  estimated  that  5  to 
10  percent  of  the  domestic  peanut  crop 
is  marketed  by  non-signer  handlers  and 
the  remainder  of  the  crop  is  handled  by 
signatory  handlers. 

Under  the  non-signer  provisions,  no 
peanuts  may  be  sold  or  otherwise 
disposed  of  for  human  consumption  if 
the  peanuts  fail  to  meet  the  quality 
requirements  of  the  agreement. 
Regulations  to  implement  Public  Law 
101-220  were  issued  and  made  effective 
on  December  4. 1990  (55  FR  49980)  and 
amended  on  October  31, 1991  (56  FR 
55988).  Violation  of  those  regulations 
may  result  in  a  penalty  in  the  form  of 
an  assessment  by  the  Secretary  equal  to 
140  percent  of  the  support  price  for 
quota  peanuts.  The  support  price  for 
quota  peanuts  is  determined  under 
section  lOfl)  of  the  Agricultural  Act  of 
1949  (7  U.S.C  1445C-2)  for  die  crop  year 
during  which  the  violation  occurs. 

The  intent  of  P.L  101-220  and  tiie 
objective  of  the  agreement  is  to  insure 
that  only  wholesome  peanuts  of  good 
quality  enter  edible  market  channels. 
Under  the  non-signer  agreement 
regulatory  provisions,  farmers'  stock 
peanuts  with  visible  Aspergillus  flavus 
mold  (the  principal  source  of  aflatoxin) 
are  required  to  be  diverted  to  non-edible 
uses.  Each  lot  of  shelled  peanuts, 
destined  for  edible  channels,  must  be 
officially  sampled  and  chemically  tested 
for  aflatoxin  by  the  Department  or  in 
other  laboratories  listed  in  the 
regulations.  Inspection  and  chemical 
analysis  programs  are  administered  by 
the  Department. 

In  1992.  the  three  major  peanut 
production  areas  produced 
approximately  4.28  billion  pounds  of 
peanuts,  a  13  percent  decrease  from 
1991.  The  1992  crop  value  is  §  1.3 
billion,  down  8  percent  from  1991. 

The  interim  final  rule  amended 
paragraph  (d)  Identification,  of  the 
outgoing  quality  regulation  to  allow  for 
shipment,  without  Positive  Lot 
Identification  (PLI).  of  inshell  and 
shelled,  edible  quality  peanuts  whidi 
are  reconstituted  after  processing  and 
PLI  by  a  handler,  at  the  request  of  a 
buyer. 

the  outgoing  quality  regulation 
requires  that  peanut  lots  be  PLI  when 
shipped  by  the  handler.  Handlers  have 
traditionally  maintained  PLI  until  the 
lot  Is  received  by  a  buyOT  or  other 
independent  entities  in  the  handUng 
process  such  as  second  handlers, 
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independent  cold  storage  warehouse 
operators,  blanchers  or  remillers.  Under 
the  previous  provisiens,  the  handler  PLI 
requirement,  at  the  time  of  shipment, 
puts  handlers  at  a  competitive 
disadvantage  with  such  entities.  Such 
entities  may  provide  additional 
processing  or  change  containers  of  the 
lot.  at  the  request  of  the  buyer.  However, 
because  such  lots  are  no  longer  under 
the  purview  of  the  non-signer 
provisions,  the  entities  do  not  have  to 
maintain  PU.  and  thus  do  not  charge 
buyers  the  extra  costs  for  obtaining  a 
Federal  or  Federal-State  Inspection 
Service  transfer  certificate  or  a  second 
positive  lot  inspection  of  such 
reconstituted  lots. 

This  rulemaking  extends  an  action 
approved  beginning  with  the  1992  crop 
year  when  the  Department  determined 
(57  FR  39112.  August  28,  1992)  that 
non-signer  handlers  may  commingle  PLI 
lots,  at  the  request  of  a  buyer,  and  ship 
such  lots  without  inspection 
recertification.  This  action  permits  non- 
signer  handlers  to  provide  additional 
processing  services  after  the  initial 
processing  and  PLI,  without  incurring 
recertification  costs. 

To  safeguard  normal  inspection 
procedures,  a  lot  which  does  not  receive 
a  new  PLI  or  transfer  certificate  after 
reconstitution  and/or  commingling  is 
not  eligible  for  an  appeal  inspection. 
Loss  of  the  handler's  right  to  an  appeal 
inspection  on  a  reconstituted  and/or 
commingled  lot  should  not  represent  a 
significant  concern  as  lots  that  pass 
quality  inspection  and  aflatoxin  testing 
normally  do  not  require  an  appeal 
inspection. 

Non-signer  handlers  are  responsible 
for  maintaining  records  of  the  quantities 
of  peanuts  so  reconstituted  and  making 
such  records  available  to  the 
Department  upon  request. 

The  change  was  effected  by  revising 
§  997.30(d).  A  similar  change  has  been 
made  in  the  outgoing  quaUty  regulation 
of  the  agreement,  effective  for  the  1993- 
94  crop  year. 

The  interim  final  rule  was  issued  on 
June  23. 1993,  and  published  in  the 
Federal  Register  (58  FR  34863,  June  30, 
1993),  with  an  effective  date  of  June  30, 
1993.  That  rule  amended  section  997.30 
of  the  rules  and  regulations  in  effect. 
That  rule  provided  a  3G-day  comment 
period  which  ended  July  30, 1993.  No 
comments  were  received.  This  action 
will  provide  increased  opportunity  for 
handlers  to  meet  the  requests  of  their 
buyers  and,  thus  facilitate  the 
movement  of  peanuts  to  market.  There 
will  be  no  adverse  impact  firom  this 
change  on  the  outgoing  quality 
regulation  of  the  non-signer  provisions. 


There  are  no  changes  applicable  to  the 
incoming  quality  requirements, 
therefore,  tne  incoming  quality 
regulation  applicable  to  1992-93  crop 
peanuts  continues  to  be  effective  for 
1993-94  crop  peanuts. 

Based  on  available  information,  the 
Administrator  of  the  AMS  has 
determined  that  the  issuance  of  this 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  information  collection 
requirements  that  are  contained  in  the 
sections  of  these  regulations  have  been 
previously  approved  by  the  Office  of 
Management  and  Budget  (0MB)  and 
have  been  assigned  OMB  No.  0581- 
0163. 

After  consideration  of  all  available 
information,  it  is  found  that  finalizing 
the  interim  final  rule,  without  change, 
as  published  in  the  Federal  Register  (58 
FR  34863,  June  30.  1993)  v«ll  tend  to 
effectuate  the  declared  policy  of  the  Act. 

List  of  Subjects  in  7  CFR  Part  997 

Food  grades  and  standards.  Peanuts, 
Reporting  and  recordkeeping 
requirements. 

PART  997— PROVISIONS 
REGULATING  THE  QUAUTY  OF 
DOMESTICALLY  PRODUCED 
PEANUTS  HANDLED  BY  PERSONS 
NOT  SUBJECT  TO  THE  PEANUT 
MARKETING  AGREEMENT 

1.  The  authority  citation  for  7  CFR 
part  997  is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Accordingly,  the  interim  final  rule 
amending  7  CFR  part  997,  which  was 
published  at  58  FR  34863  on  June  30, 
1993,  is  adopted  as  a  final  rule  without 
change. 

Dated:  November  29, 1993. 
Robert  C  Keeney, 

Deputy  Director,  Fruit  and  Vegetable  Division. 
(FR  Doc.  93-29743  Filed  12-03-93;  8:45  ami 

BtLLMQ  COOe  M10-02-P 


7  CFR  Part  1075  .^ 

[Docket  No.  AO-14-A64.  etc.;  DA-90-017] 
RIN  0581-AA37 

Milk  In  the  New  England  and  Other 
Marketing  Areas;  Correction 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule;  correction. 

SUMMARY:  The  Agricultural  Marketing 
Service  is  correcting  the  final  rule  that 
appeared  in  the  Federal  Register  of  May 
11. 1993  (58  FR  27774),  which  amended 


37  Federal  milk  marketing  orders  based 
on  evidence  received  at  a  43-day 
hearing  held  in  the  fall  of  1990.  The 
document  was  published  with  an 
inadvertent  error  regarding  the 
amendatory  instruction  for  amendment 
number  44  in' part  1075.  This  docket 
corrects  the  error. 
EFFECTIVE  DATE:  July  1.  1993. 
FOfl  FURTHER  INFORMATION  CONTACT:  John 
F.  Borovies.  Branch  Chief,  USDA/ AMS/ 
Dairy  Division,  Order  Formulation 
Branch,  room  2968.  South  Building, 
P.O.  Box  96456.  Washington.  DC  2009O- 
6456,  (202)  720-6274. 
SUPPt£MENTARY  INFORMATION:  In  the 
final  rule  beginning  on  page  27774  of 
the  Federal  Register  for  Tuesday,  May 
11, 1993,  the  amendatory  instruction  for 
amendment  number  44  in  the  second 
column  on  page  27864  for  part  1075  is 
corrected  to  read  as  follows: 

"44.  Section  1075.76  is  revised  to  read 
ss  follows:" 

Dated:  November  29. 1993. 
Lon  Hatamiya, 
Administrator. 
[FR  Doc.  93-29742  Filed  12-3-93:  8:45  ami 

BILUNO  CODE  MIO-OZ-T 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  1,  20, 30, 40, 70,  and  73 
RIN31S&-AE91 

NRC  Region  III  Telephone  Number  and 
Address  Change 

AGENCY:  Nuclear  Regulatory 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  to  change  the  address  and 
telephone  numbers  of  the  NRC  Region 
in  office.  These  amendments  are 
necessary  to  inform  the  public  of  these 
administrative  changes  to  the  NRC's 
regulations. 

EFFECTIVE  DATE:  December  13, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Helen  Pappas,  USNRC  Region  III.  Lisle, 
Illinois  (708)  829-9550. 
SUPPLEMENTARY  INFORMATION:  On 
December  13, 1993.  the  NRC  will  move 
its  Region  m  office  from  799  Roosevelt 
Road,  Glen  Ellyn.  Illinois  60137  to  801 
Warrenville  Road.  Lisle.  Illinois  60532- 
4351.  The  telephone  number  will  be 
changed  fi-om  (708)  790-5500  to  (708) 
829-9500.  The  FTS  telephone  number 
will  be  changed  to  (FTS)  829-9500. 

Because  this  amendment  deals  with 
agency  procedures,  the  notice  and 


comment  provisions  of  the 
Adminirtrative  Procedure  Act  do  not 
apply  pursuant  to  5  U.S.C.  553(bXA). 
Good  cause  exists  to  dispense  with  the 
usual  30-day  delay  m  the  effective  date 
because  the  amendments  are  of  a  minor 
and  administrative  nature  dealing  with 
a  change  in  address  and  tel^hone 
number.  The  amendment  is  efliactive 
December  13, 1993. 

EnvironMiental  Imp^ff;  Cati^rical 
Exclusion 

The  NRC  has  determined  that  this 
final  rule  is  the  type  of  action  described 
in  categorical  exclusion  10  CFR 
51.22(c)(2).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  this  final  rule. 

P^ierwork  Reductioa  Act  Statement 

Tlie  final  rule  contains  no  information 
collection  requirements  and,  therefore, 
is  not  sub|ect  to  the  requirements  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.]. 

Regulatory  Analysis 

A  regulatory  analysis  has  not  been 
prepared  for  this  final  rule  because  it  is 
an  administrative  action  that  changes 
the  address  and  telephone  number  of  an 
NRC  region. 

Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule.  10  CFR  50.109,  does  not 
apply  to  this  final  rule  because  this  rule 
does  not  involve  any  provisions  that 
would  impose  a  badtfit  as  defined  in 
§  50.109(a)(1).  Therefore,  a  backfit 
analysis  is  not  required  for  this  rule. 

List  of  Sttbyects 

lOCFRPartl 

Organization  and  functions 
(Government  Agencies). 

10  CFR  Part  20 

Byproduct  material.  Criminal 
penalties.  Licensed  material.  Nuclear 
materials.  Nuclear  power  plants  and 
reactors.  Occupational  safety  and 
health.  Packaging  and  ctmtainers, 
Radiation  protection,  Reporting  and 
recordkeeping  requirements,  Special 
nuclear  material.  Source  material,  Waste 
treatment  and  disposal. 

10  CFR  Part  30 

Byproduct  material.  Criminal 
penalties,  Government  contracts, 
IntergovMmnental  r^ations.  Isotopes, 
Nuclear  materials.  Radiation  protection. 
Reporting  and  recordkeeping 
requirements.   .  » 


lOCPRPaiiW 

Criminal  penalties.  Government 
contracts.  Hazardous  materials 
transportation.  Nuclear  materials. 
Reporting  and  recordkeeping 
requirements.  Source  material. 
Uranium. 

10CFRPart70 

Criminal  penalties.  Hazardous 
materials  transportation.  Material 
control  and  accoimting.  Nuclear 
materials.  Packaging  and  containers, 
Radiation  protection.  Reporting  and 
recordke^ing  requirements.  Scientific 
equipment.  Seciirity  measures.  Special 
nudeer  materiaL 

10  CFR  Part  73 

Criminal  penalties.  Hazardous 
materials  transportation.  Export, 
Incorporation  by  reference.  Import. 
Nuclear  materials.  Nuclear  power  plants 
and  reactors.  Reporting  and 
recordkeeping  requirements.  Security 
measiires. 

For  the  reasons  set  out  in  the 
preamble  and  tmder  the  authority  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
the  Energy  Reorganization  Act  of  1974. 
as  amended,  and  5  U.S.C  552  and  553. 
the  NRC  is  adopting  the  following 
amendments  to  10  CFR  parts  1.  20,  30. 
40,  70,  and  73. 

PART  1— STATEMENT  OF 
ORGANIZATION  AND  GENERAL 
INFORMATION 

1.  Tha  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  Sees.  23, 161. 68  SUt.  925, 948. 
as  amended  (42  U.S.C  2033.  2201);  sec.  29. 
Pub.  L.  85-256.  71  Stat  579.  Pub.  L  95-209. 
91  Stat  1483  (42  U.S.C  2039);  sec  191,  Pub. 
L.  87-615,  76  Stat  409  (42  U.S.a  2241);  sees. 
201.  203.  204.  205.  209.  88  Stat  1242. 1244, 
1245. 1246. 1248.  as  amended  (42  U.S.C 
5841.  5843.  5844.  5845.  5*49);  5  U.S.C  552. 
553;  Reorganization  Plan  Na  1  of  1980. 45 
FR  40561,  June  16. 1980. 

fLS-^AmendMl] 

2.  In  S  1.5.  paragraph  (b).  the  NRC 
Region  ID  address  is  revised  to  read 
"Region  m.  USNRC,  801  Warrenville 
Road,  Lisle.  IL  60532-4351." 

PART  20— STANDARDS  FOR 
PROTECTION  AGAINST  RADIATION 

3.  The  authority  citation  for  part  20 
continues  to  read  as  follows: 

Authority:  Sees.  53, 63, 65.  81. 103, 104. 
161, 182, 186,  68  Stat  930,  933. 935.  936. 
937.  948,  953. 955.  as  amended  (42  U.S.C 
2073.  2093,  2095,  2111.  2133,  2134.  2201, 
2232,  2236),  sees.  201,  as  amended,  202,  206, 
88  Stat  1242,  as  amended,  1244. 1248  (42 
U.S.C  5641,  5842.  5846). 


Appendbc  D  to  §§  20.1001-20.2402 
[Amended} 

4.  In  Appendix  D  to  $$  20.1001- 
20.2402.  the  NRC  Region  m  address  is 
revised  to  read  "USNRC,  Region  III,  801 
WarreoTille  Roed.  Lisle,  IL  60532- 
4351."  The  NRC  Region  m  telephone 
number  is  revised  to  read  "(708)  829- 
9500."  The  NRC  Region  in  FTS 
telephone  nimiber  is  revised  to  read 
"(FTS)  829-9500." 

PART  30-RULES  OF  GENERAL 
APPUCAWLfTY  TO  DOMESTIC 
LICENSING  OF  BYPRODUCT 
MATERIAL 

5.  The  authorky  citation  for  part  30 
continues  to  read  as  fblIo%vs: 

Authority:  S«:s.  81, 82. 161, 182. 183, 186. 
68  Stat  935,  946.  953. 964. 955.  as  amended, 
sec.  234. 83  Stat  444,  as  amended  (42  U.S.C 
2111.  2112. 2201,  2232,  2233,  2236.  2282); 
sees.  201.  as  amended.  202.  206, 88  Stat. 
1242.  as  amended.  1244. 1246  (42  U.SC 
5841.  5842.  5846). 

Section  30.7  also  Issued  under  Pub.  L  95- 
601.  sec.  M,  92  Stat  2951  (42  U.S.C  5851). 
Section  30.34(b)  also  issued  under  sec  184. 
68  Stat.  954.  as  amended  (42  U.S.C  2234). 
Section  30.61  also  issued  under  sec.  187, 68 
Stat  955  (42  U.S.C  2237). 

S30.6    [Amended] 

6.  In  §  30.6,  paragraph  {bM2)(iii),  the 
NRC  Region  IE  address  in  the  last 
sentence  is  revised  to  read  "U.S. 
Nuclear  Regulatory  Commission,  Region 
in.  Material  Licensing  Section.  801 
Warrenville  Road.  Lisle.  Illinois  60532- 
4351." 

PART  40— DOMESTIC  LICENSING  OF 
SOURCE  MATERIAL 

7.  The  authority  citation  for  part  40 
continues  to  read  as  follows: 

Authority:  Sees.  62. 63. 54, 65.  81. 161. 
182, 183, 186.  68  Stat  932, 933,  935,  948, 
953.  954.  955.  as  amended,  sees.  lle(2\  83, 
84,  Pub.  L  95-604,  92  Stat.  3033,  as 
amended,  3039,  sec.  234,  83  Stat.  444.  as 
amended  (42  U.S.C.  2014(e)(2).  2092^  2093, 
2094,  2095,  2111.  2113,  2114,  2201.  2232. 
2233,  2236.  2282);  sec  274,  Pub.  L  86-373. 
73  Stat  688  (42  U  S.C  2021);  sees.  201.  as 
amended.  202.  206.  88  Stat.  1242,  as 
amended.  1244. 1246  (42  U.S.C  5841,  5842. 
5846):  see.  275.  92  Stat.  3021.  as  amended  by 
Pub.  L.  97-415.  96  Stat  2067  (42  U.S.C 
2022). 

Section  40.7  also  issued  under  Pub.  L  95- 
601.  sec  10,  92  Stat  2951  (42  U.S.C  5851). 
Section  40.31(g)  also  issued  under  sec  122, 
68  Stat  939  (42  U.&C  2152).  Section  40.46 
also  issued  under  see.  184. 68  Stat.  954.  as 
amended  (42  U.&C  2234).  SecUon  40.71  also 
issued  under  sec  187.  66  Stat  955  (42  U.S.C 
2237). 

§40 J    [Amended] 

8.  In  §  40.5.  paragraph  (b)(2)(iii).  the 
NRC  Region  m  address  in  the  last 
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sentence  is  revised  to  read  "U.S. 
Nuclear  Regulatory  Commission.  Region 
m,  Material  Liceaasing  Section.  801 
Warrenville  Road,  Lisle.  Illinois  60532- 
4351." 

PART  TO-OOMESnC  UCENSINQ  OF 
SPECIAL  NUCLEAR  MATERIAL 

9.  The  authority  citation  for  part  70 
continues  to  read  as  follows: 

Authority:  Sees  51,  53. 161. 182. 183.  68 
Stat.  929,  930.  948.  953.  954.  as  amended, 
sec.  234.  83  Stat.  444.  as  amended  (42  U.S.C. 
2071.  2073.  2201.  2232,  2233,  2282);  sees. 
201.  as  amended.  202,  204,  206,  88  Stat. 
1242,  as  amended.  1244, 1245, 1246  (42 
U.S.C  5841,  5842,  5845.  5846). 

Sections  70.1(c)  and  70.20a(b)  also  issued 
under  sees.  135. 141.  Pub.  L.  97-425.  96  Stat. 
2232.  2241  (42  U.S.C.  10155, 10161).  SecUon 
70.7  also  issued  under  Pub.  L.  95-601.  sec. 
10.  9i  Stat.  2951  (42  U.S.C.  5851).  Section 
70.21(g)  also  issued  under  sec.  122,  68  Stat. 
939  (42  use.  2152).  Section  70.31  also 
issued  under  sec.  57d.  Pub.  L  93-377,  88 
Stat.  475  (42  U.S.C.  2077).  Sections  70.36  and 
70.44  also  issued  under  sec.  184, 68  Stat.  954, 
as  amended  (42  U.S.C.  2234).  Section  70.61 
also  issued  under  sees.  186. 187.  68  Stat.  955 
(42  U.S.C.  2236,  2237).  Section  70.62  also 
issued  under  sec.  108, 68  Stat.  939.  as 
amended  (42  U.S.C.  2138). 

S70.5<b)(2KIII)    [Amended] 

{7a5    [Amended] 

10.  In  §  70.5,  paragraph  (b)(2)(iii).  the 
NRC  Region  III  address  in  the  last 
sentence  is  revised  to  read  "U.S. 
Nuclear  Regulatory  Commission,  Region 
in.  Material  Licensing  Section,  801 
Warrenville  Road,  Lisle.  Illinois  60532- 
4351." 

PART  73-PHYSICAL  PROTECTION  OF 
PLANTS  AND  MATERIALS 

11.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  Sees.  53, 161, 68  Stat.  930,  948, 
as  amended,  sec.  147.  94  Stat.  780  (42  U.S.C. 
2073,  2167,  2201);  »ec.  201,  as  amended,  204, 
88  Stat.  1242,  as  amended,  1245  (42  U.S.C. 
5841,  5844). 

Section  73.1  also  issued  under  sees. 
135. 141,  Pub.  L.  97-425,  96  Stat.  2232. 
2241  (42  U.S.C.  10155, 10161).  Section 
73.37(f)  also  issued  under  sec.  301,  Pub. 
L.  96-295.  94  Stat.  789  (42  U.S.C.  5841 
note).  Section  73.57  is  issued  under  sec. 
606.  Pub.  L.  99-399. 100  Stat.  876  (42 
U.S.C.  2169). 

Appendix  A  to  Part  73  [Amended] 

12.  In  Appendix  A  the  address  for  the 
NRC  Region  III  ofiBce  is  revised  to  read 
"USNRC.  801  Warrenville  Road.  Lisle. 
IL  60532-4351."  The  NRC  Region  HI 
telephone  number  is  revised  to  read 
(708)  829-9500."  The  NRC  Region  HI 


FTS  telephone  number  is  revised  to  read 
"(FTS)  829-9500." 

Dated  at  RoekvUle.  Maryland,  this  23rd  day 
of  Novemt)erl993. 

For  the  Nuclear  Regulatory  Commission. 
James  M.  Taylor, 
Executive  Director  for  Operations. 
IFR  Doe.  93-29726  Filed  12-3-93;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  204 

[Regulation  D;  Docket  No.  R-0816] 

Reserve  Requiren>ents  of  Depository 
Instlttitions  Reserve  Requirement 
Ratios;  Correction 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
action:  Final  rule;  correction. 


SUMMARY:  This  notice  corrects  certain 
•:ompliance  dates  and  a  dollar  amount 
in  the  graph  in  §  204.9  in  the  final  rule 
published  November  23. 1993,  58  FR 
61801.  The  final  rule  amended  the 
Regulation  D  reserve  tranches, 
designated  the  compliance  dates,  and 
reestablished  the  deposit  cutoff  level. 
The  compliance  dates  for  the  low 
reserve  tranche  adjustment  and  the 
reservable  liabilities  exemption 
adjustment  are  corrected  to  be  one  week 
later  than  specified  in  the  November  23, 
1993,  rule  for  institutions  that  report 
quarterly.  For  institutions  that  report 
quarterly,  the  tranche  adjustment  and 
the  reservable  liabilities  exemption 
adjustment  will  be  effective  for  the 
computation  period  beginning  Tuesday, 
December  21. 1993,  and  for  the  reserve 
maintenance  period  beginning 
Thursday.  January  20, 1994.  In  §  204.9. 
the  reserve  requirement  for  net 
transaction  accounts  over  $51.9  million, 
prior  to  adjustment  for  the  $4.0  million 
exemption  amount,  is  corrected  to  be 
$1,557,000  plus  10  percent  of  the 
amount  over  $51.9  million.  „..  • 

EFFECTIVE  DATE:  December  14. 1993. 
FOR  FURTHER  INFORMATION  CONTAC*: 
Patrick  J.  McDivitt.  Attorney  (202/452- 
3818),  Legal  Division,  Board  of 
Governors  of  the  Federal  Reserve 
System.  For  the  hearing  impaired  only. 
Telecommunications  Device  for  the  Eieaf 
(TDD),  Dorothea  Thompson  (202/452- 
3544),  Board  of  Governors  of  the  Federal 
Reserve  System.  20th  and  C  Streets, 
NW..  Washington.  DC  20551. 

1.  In  FR  Doc.  93-28685  on  page  61801. 
2nd  column,  make  the  following 
corrections: 

In  the  2nd  column  in  the  Compliance 
Dates  caption,  the  fifth  line,  "December 


14"  is  corrected  to  read  "December  21"; 
in  the  eighth  line.  "January  13"  is 
correctedto  read  "January  20 '. 

2.  In  FR  Doc.  93-28685  on  page  61802, 
1st  coluirm,  make  the  following 
corrections: 

In  the  1st  bblnmn  in  the 
Supplementary  Information  caption  in 
the  first  full  paragraph  in  the  14th  line. 
"December  14"  is  corrected  to  read 
"December  21",  and  in  the  16th  line, 
"January  13"  is  corrected  to  read 
"January  20". 

§204.9    [Corrected] 

3.  In  FR  Doc.  93-28685,  in  § 
204.9(a)(1),  on  page  61803,  in  the  chart 
in  the  fiist  coluirm,  under  the  heading 
"Reserve  requirement,"  "$1,437,000"  is 
corrected  to  read  "$1,557,000". 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System.  November  30. 1993. 

William  W.  Wiles, 

Secretary  of  the  Board. 

(FR  Doe.  93-29708  Filed  12-3-93;  8:45  ami 

BILUNO  COOE  niOOI-F 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  92-NM-44-AD;  Amendment 
39-8741;  AD  93-23-07] 

Airworthiness  Directives;  Airbus 
Industrie  Model  A300-600  Series 
Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Airbus  Industrie  Model 
A30O-600  series  airplanes,  that  requires 
inspections  to  detect  cracks  in  the 
center  spar  sealing  angles  adjacent  to 
the  pylon  rear  attachment  and  in  the 
adjacent  butt  strap  and  skin  panel,  and 
corrections  of  discrepancies.  This 
amendment  is  prompted  by  reports  of 
cracks  in  the  vertical  web  of  the  center 
spar  sealing  angles  of  the  wing.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  crack  formation  in 
the  sealing  angles;  such  cracks  could 
niptxire  and  lead  to  subsequent  crack 
formation  in  the  bottom  skin  of  the 
wing,  resulting  in  reduced  structural 
integrity  of  the  center  spar  section  of  the 
wing. 
DATES:  Effective  January  5, 1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
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of  the  Federal  Register  as  of  January  5. 
1994.  ' 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie.  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Slotte,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113. 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW.,  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2797;  fax  (206)  227-1320. 
SUPPIEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  all  Airbus  Industrie  Model 
A300-600  series  airplanes  was 
published  as  a  supplemental  notice  of 
proposed  rulemaking  (NPRM)  in  the 
Federal  Register  on  May  24, 1993  (58 
FR  29802).  That  action  proposed  to 
require  repetitive  high  frequency  eddy 
current  (HFEC)  inspections  to  detect 
cracks  in  the  center  spar  sealing  angles 
adjacent  to  the  pylon  rear  attachment, 
cold  work,  and  replacement  of  any 
cracked  parts.  That  action  also  proposed 
to  require  additional  inspections  to 
detect  cracks  of  the  adjacent  butt  strap 
and  skin  panel,  and  repair,  if  necessary. 
Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 
The  FAA  has  determined  that  air  safety 
and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

The  FAA  estimates  that  30  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  12 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
aver^  labor  rate  is  $55  per  work  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $19,800,  or  $660  per 
airplane.  This  total  cost  figure  assumes 
that  no  operator  has  yet  accomplished 
the  requirements  of  this  AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 


accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
imphcations  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  "ADDRESSES." 

List  of  Sub)ect8  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-23-07  Airbus  Industrie;  Amendment  39- 
8741.  Docket  92-NM-44-AD. 

Applicability:  All  Model  A300-600  series 
airplanes,  certificated  in  any  category. 

CompUmnce:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  structural  integrity  of 
the  center  spar  section  of  the  wing, 
accomplish  the  following: 

(a)  For  those  airplanes  on  which  the 
modification  described  in  Airbus  Repair 
Drawing  R571-40588  has.ijot  been 
accomplished:  Perform  hi^  frequency  eddy 
current  (HFEC)  inspections  to  detect  cracks 
in  the  center  spar  sealing  angles  adjacent  to 
Rib  8,  In  accordance  with  Airbus  Industrie 
Service  BulleUn  No.  A300-57-6027.  dated 
October  8, 1991.  at  the  times  specified  in 
paragraph  (a)(1).  (a)(2),  or  (a)(3)  of  this  AD. 
as  applicable: 

(1)  For  airplanes  that  have  accimiulated 
less  than  12,000  total  landings  as  of  the 


effective  date  of  this  AD:  Prior  to  the 
accumulation  of  12.000  total  landings  or 
within  2.000  landings  after  the  effective  date 
of  this  AD.  whichever  occurs  later;  and 
thereafter  at  intervals  not  to  exceed  6  000 
landings. 

(2)  For  airplanes  that  have  accumulated 
12.000  total  landings  or  more,  but  less  than 
14,000  total  landings  as  of  the  effective  date 
of  this  AD:  Prior  to  the  accumulation  of 
14.000  total  landings  or  within  2.000 
landings  after  the  effective  date  of  this  AD, 
whichever  occurs  later;  and  thereafter  at 
intervals  not  to  exceed  6,000  landings 

(3)  For  airplanes  that  have  accumulated 
14.000  total  landings  or  more  as  of  the 
effective  date  of  this  AD:  Prior  to  the 
accumulation  of  500  landings  after  the 
effective  date  of  this  AD;  and  thereafter  at 
intervals  not  to  exceed  ^000  landings 

(b)  For  those  airplanes  dh  which  the 
average  flight  time  differs  from  2.1  hours  by 
more  than  10  percent:  For  purposes  of 
complying  with  this  AD.  the  initial 
inspection  thresholds  and  the  repetitive 
inspection  intervals  specified  in  paragraph 
(a)  of  this  AD  must  be  multiplied  by  an 
adjustment  factor  obtained  torn  the  formula 
listed  in  paragraph  l.C.(3)  of  Airbus  Industrie 
Service  Bulletin  A300-57-6027.  dated 
Octobers.  1991. 

(c)  For  those  airplanes  on  which  the 
modification  described  in  Airbus  Repair 
Drawing  RS71-40588  has  been 
accomplished:  Prior  to  the  accumulation  of 
15.000  landings  after  accomplishing  the 
modification,  or  within  500  landings  after  the 
effective  date  of  this  AD.  whichever  occurs 
later;  and  thereafter  at  intervals  not  to  exceed 
6.000  landings,  perform  a  HFEC  inspection  to 
detect  cracks  in  the  center  spar  seahng  angles 
adjacent  to  Rib  8.  in  accordance  with  Airbus 
Indusuie  Service  Bulletin  No.  A300-57- 
6027.  dated  October  8. 1991. 

(d)  If  any  crack  is  found  in  the  center  spar 
sealing  angles,  including  cracking  entirely 
through  the  sealing  angle,  as  a  result  of  the 
inspections  required  by  paragraph  (a),  (b),  or 
(e)  of  this  AD,  prior  to  further  flight,  replace 
the  pair  of  sealing  angles  on  the  affected  wir.g 
and  cold  work  the  attachment  holes,  in 
accordance  with  Airbus  Repair  Drawing 
R571-40589;  and  perforai  the  repetitive 
inspections  required  by  paragraph  (c)  of  this 

AO. 

(e)  If  any  sealing  angle  is  found  to  be 
cracked  through  entirely  as  a  result  of  the 
inspections  required  by  paragraph  (a)  or  (c) 
of  this  AD,  prior  to  further  Right,  perform 
additional  inspections  to  detect  cracks  in  the 
adjacent  butt  strap  and  skin  panel,  in 
accordance  with  paragraph  2.B.(5)  of  Airbus 
Industrie  Service  Bulletin  No.  A30O-57- 
6027.  dated  October  8, 1991.  If  any  crack  is 
found  in  the  adjacent  butt  su^p  and  skin 
panel,  prior  to  further  flight,  repair  it  in 
accordance  with  Airbus  Repair  Drawing 
R571-40611. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch.  ANM-113.  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
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inspector,  who  may  tdd  ooounenU  and  than 
send  it' to  the  Manager,  Standardization 
Branch.  ANM-IW. 

Note:  Infonnalion  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

Ig)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  whore  the 
requirements  of  this  AD  can  be 
accomplished. 

(h)  The  inspections  shall  be  done  in 
accordance  with  Airbus  Industrie  Service 
Bulletin  No.  A30O-57-6027,  including 
Appendix  1.  dated  October  8, 1991.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Airbus 
Industrie,  1  Rond  Point  Maurice  Bellonte, 
31707  Blagnac  Cedex,  France.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  lind  Avenue,  SW  ,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW.,  suite 
700.  Washington,  DC 

(i)  This  amendment  becomes  effective  on 
January  5. 1994. 

Issued  in  Renton,  Washington,  on 
November  17. 1993. 
Damll  M.  Pedenon. 
Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
|FR  Doc.  93-28679  Filed  12-3-93;  8:45  am) 
BfUMQ  COOe  4«10-19-# 


14  CFR  Part  39 

[Docket  No.  93-NM-S1-AD;  Amendmant 
39-8747;  AO  93-29-11] 

Airworthiness  Directives;  McOonrtell 
Douglas  Model  DC-9  and  Model  DC-9- 
80  Series  Airplanes,  Model  MD-68 
Airplanes,  and  C-9  (Military)  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell 
Douglas  Model  DC-9  and  Model  DC-9- 
80  series  airplanes.  Model  MD-88 
airplanes,  and  C-9  (miUtary)  airplanes, 
that  requires  an  inspection  of  certain 
nose  wheel  assemblies  to  ensure  that 
these  assemblies  are  identified  correctly, 
and  replacement  of  any  assembly  that  is 
identified  incorrectly.  This  amendment 
is  prompted  by  a  recent  report  that 
several  modified  nose  wheel  assemblies 
that  do  not  meet  Federal  Aviation 
Regulation  (FAR)  requirements  have 
been  foimd  installed  on  the  afiected 
airplanes.  The  actions  specified  by  this 
AD  are  intended  to  prevent  reduced 
strength  and  structural  integrity  of  the 
nose  wheel  assembly. 


DATES:  Effective  January  5. 1994. 

The  Incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  5. 
1994. 

A00RES8E8:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Aircraft  Braking  Systems 
Corporation.  1204  Massillon  road. 
Akron.  Ohio  44306-4186.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket.  1601  Lind  Avenue  SW.,  Renton. 
Washington;  or  at  the  FAA,  Transport 
Airplane  Directorate,  Los  Angeles 
Aircraft  CertificaUon  Office.  3229  East 
Spring  Street,  Long  Beach,  California;  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street  NW.,  suite  700. 
Washington.  IX. 

FOR  FURTHER  INFORMATION  CONTACT: 
Walter  Eierman,  Aerospace  Engineer. 
Systems  and  Equipment  Branch,  ANM- 
131L.  FAA,  Transport  Airplane 
Directorate,  Los  Aiigeles  Aircraft 
Certification  Office.  3229  East  Spring 
Street,  Long  Beach,  California  90806- 
2425;  telephone  (310)  988-5336;  fax 
(310) 988-5210. 
SUPPt-EMENTARY  MFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  McDonnell 
Douglas  Model  DC-9  and  Model  DC-9- 
80  series  airplanes,  Model  MD-88 
airplanes,  and  C-9  (military)  airplanes 
was  published  in  the  Federal  Register 
on  June  2, 1993  (58  FR  31354).  That 
action  proposed  to  require  a  one-time 
visual  inspection  of  certain  nose  wheel 
assemblies  to  ensure  that  these 
assemblies  are  identified  correctly,  and 
replacement  of  any  assembly  that  is 
identified  incorrectly. 

Interested  persons  have  been  afforded 
an  opportxmity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  tl^.  . 
comments  received. 

One  commenter  supports  the  ..^ 
proposed  rule. 

The  Air  Transport  Association  (ATA) 
of  America,  on  behalf  of  its  members, 
requests  that  the  proposed  rule  be 
withdrawn.  The  commenter  suggests 
that  the  FAA  issue  an  information 
bulletin  advising  Principal  Maintenance 
Inspectors  of  the  addressed  problem  and 
requesting  that  operators  check 
purchasing  records  to  determine  if  nose 
wheel  assemblies  have  been  purchased 
from  Aviation  Wheel  and  Brake,  Miami, 
Florida.  The  commenter  Indicates  that 
the  number  of  suspect  nose  wheel 


assemblies  Is  very  small  and  no  failures 
have  been  reported  to  date. 

The  FAA  does  not  concur  with  the 
commenter's  request  that  this  AD  be 
withdrawn.  As  explained  in  the 
preamble  of  the  proposal,  the  suspect 
nose  wheel  assemblies  are  not  safe  for 
use  on  heavier  airplanes.  If  suspect  nose 
wheel  assemblies  were  installed  on 
airplanes  identified  in  this  AD  and  not 
detected,  the  strength  and  structural 
integrity  of  those  assemblies  would  be 
reduced.  Therefore,  to  correct  this 
unsafe  condition,  the  FA.^  must  require 
that  operators  determine  if  these  suspect 
assemolies  are  installed.  The 
appropriate  vehicle  to  ascertain  that  this 
requirement  is  accomplished  is  the 
airworthiness  directive. 

The  commenter  also  requests  that 
operators  be  permitted  to  complete  a 
records  searcii  for  suspent  assemblies, 
rather  than  a  physical  inspection  of  the 
airplane.  The  commenter  indicates  that 
nose  wheel  assemblies  having 
unauthorized  modifications  would  be 
difficult  to  find  by  a  line  mechanic  in 
the  field. 

The  FAA  concurs  with  the 
commenter's  request.  Operators  are 
permitted  to  accomplish  either 
paragraph  (a)(1)  or  (a)(2)  of  this  AD. 
While  paragraph  (a)(1)  requires  a 
physical  inspection  of  the  nose  wheel 
assembhes.  paragraph  (a)(2)  requires 
operators  to  determine  if  the  nose  wheel 
assemblies  have  ever  been  in  the 
possession  of  Aviation  Wheel  and 
Brake.  Miami.  Florida.  The  FAA  has 
revised  paragraph  (a)(2)  of  the  final  rule 
to  indicate  that  this  determination  may 
be  accomplished  by  performing  a 
records  search. 

The  commenter  requests  that  the 
proposed  compliance  time  be  extended 
fi-om  60  to  90  or  180  days.  The 
commenter  states  that  a  lengthened 
compliance  time  would  allow  operators 
to  perform  a  sight  inspection  of  the  nose 
wheel  assemblies  diuring  normal  shop 
visits  for  a  tire  change  or  overhaul. 

The  FAA  does  not  concxir  with  the 
commenter's  request  to  extend  the 
compliance  time.  In  developing  an 
appropriate  compliance  time,  the  FAA 
considered  the  safety  implications  and 
normal  maintenance  schedules  for 
timely  accomplishment  of  the  required 
actions.  In  light  of  these  items,  the  FAA 
has  determined  that  60  days  for 
compliance  is  appropriate.  However, 
paragraph  (c)  of  the  nnal  rule  does 
provide  affected  operators  the 
opportunity  to  apply  for  an  adjustment 
of  the  compliance  time  if  sufficient  data 
are  presented  to  justify  such  an 
adjustment. 

One  commenter  asks  that  paragraph 
(b)  of  the  proposal  be  revised  to 
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eliminate  "two  diffierent  compliance 
periods."  The  commenter  indicates  that 
paragraph  (b)  stipulates  immediate 
compliance  for  wheel  assemblies 
installed  after  the  effective  date  of  the 
AD. 

The  FAA  does  not  concur  with  the 
commenter's  request  to  revise  paragraph 
(b)  of  the  AD.  The  purpose  of  paragraph 
(b)  is  simply  to  ensure  that  no  suspect 
nose  w^eel  assembly  is  installed  on  an 
airplane  after  the  effective  date  pf  the 
AD.  The  FAA  finds  this  requirement 
practical  and  a  reasonable  course  of 
action  to  ensiire  that  the  suspect 
assemblies  are  not  installed  on  the 
afiiected  airplanes.  Removing  an  unsafe 
condition  that  already  exists  on  an 
airplane  necessarily  involves 
performing  maintenance  on  the 
airplane,  and  the  FAA  always  provides 
somis  kind  of  "grace  period"  in  order  to 
minimize  disruption  of  operations.  On 
the  other  hand,  prohibiting  installation 
of  spares  that  have  been  determined  to 
create  an  unsafe  condition  does  not 
require  any  additional  maintenance 
activity;  it  simply  requires  use  of  one 
part  rather  than  another.  In  general, 
once  the  FAA  has  determined  that  an 
unsafe  condition  exists,  it  is  its  policy 
not  to  allow  that  condition  to  be 
introduced  into  the  fleet.  In  developing 
the  technical  information  on  which 
every  AD  is  based,  one  of  the  important 
considerations  is  the  availability  of  parts 
that  the  AD  will  require  to  be  installed. 
When  it  is  determined  that  those  (safe) 
parts  are  immediately  available  to 
operators,  it  is  the  FAA's  policy  to 
prohibit  installation  of  the  xmsafe  parts 
after  the  effective  date  of  the  AD. 

Further,  the  FAA  considers  that  the 
period  of  time  between  publication  of 
the  final  rule  AD  in  the  Federal  Register 
and  the  effective  date  of  the  final  rule 
(usually  30  days)  is  sufficient  to  provide 
operators  with  an  opportunity  to 
determine  their  immediate  need  for 
modified  spares  and  to  obtain  those 
parts.  Of  course,  in  individual  cases 
where  this  is  not  possible,  every  AD 
contains  a  provision  that  allows  an 
operator  to  obtain  an  extension  of 
compliance  time  based  upon  a  specific 
showing  of  need.  The  FAA  considers 
that  this  policy  does  increase  safety  and 
does  not  impose  undue  burdens  on 
operators. 

One  commenter  requests  that  the  60- 
day  compliance  time  specified  in  the 
proposal  be  revised  to  require  that  nose 
wheel  assemblies  installed  on  aircraft 
with  a  ramp  weight  of  less  than  148,000 
lbs.  be  inspected  at  the  next  removal/ 
shop  visit,  even  if  those  nose  wheel 
assemblies  are  identified  incorrectly. 
The  commenter  states  that,  in  the  case 
of  its  fleet,  installation  of  a  wheel 


assembly  identified  with  the  incorrect 
dash  number  would  not  be  a  safety 
concern  since  all  wheel  assemblies  with 
the  basic  part  number  9550267  are 
approved  for  use  on  its  fleet. 

The  FAA  does  not  concur  with  the 
commenter's  request  to  revise  the 
compliance  time  for  certain  airplanes.  In 
addition  to  the  change  of  dash  number 
of  the  suspect  wheel  assemblies,  a 
suspect  boss  was  welded  onto  the 
wheel.  Consequently,  the  strength  of  the 
wheels  is  also  in  question.  In  light  of 
these  safety  implications,  the  FAA  has 
determined  that  a  60-day  compliance 
time  is  appropriate. 

One  commenter  requests  that  the  F.\A 
clarify  whether  an  incorrectly  identified 
wheel  may  be  overhauled,  inspected, 
properly  reidentified,  and  reused  on  its 
fleet.  The  FAA  responds  by  noting  that 
it  is  aware  that  suspect  wheel 
assemblies  have  a  boss  welded  onto  the 
wheel.  However,  the  FAA  currently  is 
unaware  of  the  availability  of  any 
acceptable  maintenance  procedure  that 
would  correct  this  modification. 

One  commenter  requests  that  an 
inspection  item  be  added  to  the 
Component  Overhaul  Manual  for  these 
airplanes  directing  operators  to  confirm 
the  wheel  assembly  dash  number  at 
each  shop  visit.  The  commenter 
expresses  concern  that  a  one-time 
inspection  will  not  prevent  the  same 
problem  from  reoccumng  in  the  future. 

The  FAA  does  not  concur  with  the 
commenter's  request  to  revise  the 
Component  Overhatil  Manual.  This  AD 
addresses  a  problem  created  by  the 
unauthorized  actions  of  one  particular 
repair  station.  Since  the  FAA  cannot 
predict  which  actions  specified  in  the 
Component  Overhaul  Manual  would  be 
appropriate  in  preventing  a  problem 
created  by  incorrect  modifications 
accomplished  in  the  future,  the  FAA 
finds  that  a  change  to  that  manual  is  not 
appropriate  at  this  time. 

The  economic  analysis  paragraph, 
below,  has  been  revised  to  reflect  the 
current  numbers  of  airplanes  of  the 
affected  design  in  the  worldwide  and 
U.S.  fleets  and  to  revise  the  total  cost 
impact  of  the  AD  accordingly. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

There  are  approximately  1 .950  Model 
DC-9  and  DC-9-80  series  airplanes  and 
Model  MD-88  and  C-9  (military) 
airplanes  of  the  affected  design  in  the 


woridwide  fleet.  The  FAA  estimates  that 
1,150  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  0.5  work  hour  per 
airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$31,625.  or  $27.50  per  airplane.  This 
total  cost  figure  assumes  that  no 
operator  has  yet  accomplished  the 
requirements  of  this  AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  ted  the  States,  or 
on  the  distribution  of  power  and   . 
responsibilities  among  the  various 
levels  of  government.  Therefore, in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federahsm  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3) 
v«ll  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  vmder 
the  caption  addresses. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 
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2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive:         * 

93-23-11  McDonnell  Douglas:  Amendmeat 
39-6747.  Docket  93-NM-51-AD. 

Applicability:  All  Model  DC-9-10.  -20. 
-30,  -40,  and  -50  series  airplanes;  Model 
DC-9-81.  -%2,  -83.  and  -87  series  airplanes; 
Model  MD-88  airplanes;  and  C-Q  (military) 
airplanes;  equipped  with  nose  wheel 
assembly  part  number  9550267-6  or 
9550267-7;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  structural  integrity  of 
the  nose  wheel  assembly,  resulting  from 
installation  of  a  suspected  unapproved  part, 
accomplish  the  following: 

(a)  Within  60  days  after  the  effective  date 
of  this  AD.  accomplish  either  paragraph  (a)(1) 
or  (a)(2)  of  this  AD. 

(1)  Perform  a  one-time  visual  inspection  of 
nose  wheel  assemblies,  part  numbers 
9550267-6  and  9550267-7,  to  ensure  that 
these  assemblies  are  identified  correctly  in 
accordance  with  Section  II,  Accomplishment 
Instructions,  of  Aircraft  Braking  Systems 
Corporation  Service  Letter  MD81-iSL-3, 
MD82-S^-3.  MD83-SL-4.  MD87-SL-3. 
MD88-SI^-4,  MD90-SL-1,  DC9-10-SL-12, 
DC9-30-SLr-16.  PC9-40-SL-16,  DC9-5(V- 
SL-8  (included  in  one-dociiment),  dated 
February  10, 1993. 

(i)  If  any  nose  wheel  assembly  is  not 
identified  correctly,  prior  to  further  flight, 
replace  that  assembly  with  an  FAA-approved 
assembly  in  accordance  with  the  applicable 
Aircraft  Maintenance  Manual. 

(ii)  If  each  nose  wheel  assembly  is 
identified  correctly,  no  further  action  is 
required  by  this  paragraph. 

(2)  Determine  if  the  nose  wheel  assemblies, 
part  numbers  9550267-6  and  9550267-7, 
have  ever  been  in  the  prassession  of  Aviation 
Wheel  and  Brake,  Miami,  Florida.  This 
determination  may  be  accomplished  by 
performing  a  search  of  maintenance  or  other 
records. 

(i)  If  it  is  not  possible  to  make  such  a 
determination,  or  if  the  results  of  that 
determination  indicate  that  any  nose  wheel 
assembly  has  been  in  the  possession  of 
Aviation  Wheel  and  Brake,  accomplish  the 
inspection  required  by  paragraph  (a)(1)  of 
this  AD. 

(ii)  If  it  is  determined  that  a  nose  wheel 
assembly  has  never  been  in  the  i}Ossession  of 
Aviation  Wheel  and  Brake,  no  further  action 
is  required  by  this  paragraph  with  respect  to 
that  nose  wheel  assembly. 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  a  nose  wheel  assembly, 
part  number  9550267-6  or  9550267-7,  on 
any  airplane  unless,  prior  to  installation,  that 
nose  wheel  assembly  has  been  inspected  in 
accordance  with  the  requirements  of 
paragraph  (a)(1)  of  this  AD  and  has  been 
found  to  be  identified  correctly;  or  unless, 
prior  to  installation,  it  has  been  determined 
that  the  nose  wheel  assembly  has  never  been 
in  the  possession  of  Aviation  Wheel  and 
Brake  in  accordance  with  the  requirements  of 
paragraph  (a)(2)  of  this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 


provides  an  acceptable  level  of  safety  must  be 
used  if  approved  by  the  Manager,  Ixm 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
'Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Los  Angeles  ACO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  writh  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(e)  llie  inspection  shall  be  done  in 
accordance  with  Aircraft  Bralung  Systems 
Corporation  Service  Letter  MD81-SL-3, 
MD82-Sl^3,  MD83-Sl^-4,  MD87-SI^3, 
MD88-SL-4,  MD90-SI^1,  DC9-10-SH2. 
DC9-30-SL-16,  DC&-40-SL-16,  DC9-50- 
SL-8  (included  In  one  document),  dated 
February  10, 1993.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Aircraft  Braking  Systems 
Corporation.  1204  Massillon  Road.  Akron, 
Ohio  44306-4186.  Copies  may  be  inspected 
at  the  FAA,  Transport  Airplane  Directorate, 
1601  Llnd  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Transport 
Airplane  Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3229  East  Spring  Street, 
Long  Beach,  California;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol  Street, 
NW.,  suite  700,  Washington.  DC. 

(f)  This  amendment  becomes  effective  on 
January  3, 1994. 

Issued  in  Renton,  Washington,  on 
November  19. 1993. 
Darrell  M  Pedenon, 
J    ting  Mannger,  Transport  Airplane 
Directorate,  Aiiaaft  Certification  Service. 
[FR  Doc  93-28952  FUed  12-3-93;  8:45  am) 
BHXMQ  COOC  4t1»-t>-r 


14  CFR  Part  71 

[Airepac*  Docket  No.  93-ASW-25] 

Revocation  of  Class  D  Airspace: 
Beevllla,  TX 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT.       .^ 
ACTION:  Final  rule. 

SUMMARY:  This  action  revokes  the  Class 
D  airspace  at  Beeville,  TX.  The 
Department  of  the  Navy  has 
decommissioned  the  Tactical  Air 
Navigation  (TACAN)  and 
Nonmrectional  Radio  Beacon  (NDB) 
serving  the  Naval  Air  Station  (NAS), 
Chase  Field.  TX,  and  canceled  all 
standard  instrument  approach 
procedures  (SLAP)  based  on  these 
navaids.  Additionally,  flight  operations 
have  ceased  and  the  airfield  has  been 


closed.  Controlled  airspace  will  no 

longer  be  needed  to  contain  instrument 

flight  rule  (IFR)  operations  at  this 

location. 

EFFECTIVE  DATE:  0901  UTC.  March  3. 

1994. 

FOn  FUnTHER  MF0RMAT10N  CONTACT: 

Joe  Chaney,  System  Management 

Branch,  Air  Traffic  Division,  Southwest 

Region,  Department  of  Transportation, 

Federal  Aviation  Administration,  Fort 

Worth,  TX  76193-0530.  telephone  817- 

624-5531. 

SUPPLEMENTARY  iNFORMATKW: 

History 

On  May  3, 1993,  a  proposal  to  amend 
part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  revoke 
the  Control  Zone  at  the  Naval  Air 
Station  (NAS),  Chase  Field,  Beeville. 
TX,  was  published  in  the  Federal 
Register  (58  FR  26267).  The  Department 
of  the  Navy  has  decommissioned  all 
navaids  serving  NAS  Chase  Field  and 
all  SIAP's  based  on  these  navaids  have 
been  canceled.  Additionally,  NAS  Chase 
Field  has  been  closed.  Therefore, 
controlled  airspace  will  no  longer  be 
needed  to  contain  instrument  fUght 
rules  (IFR)  operations  at  this  location. 
Airspace  reclassification,  effective 
September  16, 1993,  has  discontinued 
the  use  of  the  term  "control  zone," 
replacing  it  with  the  designation  "Class 
D  airspace." 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Other  than  the  change  in 
terminology,  this  amendment  is  the 
same  as  that  proposed  in  the  notice. 

Class  D  airspace  designations  are 
pubUshed  in  Paragraph  5000  of  FAA 
Order  7400.9A  dated  June  17, 1993,  and 
effective  September  16, 1993,  which  is 
incorporated  by  reference  in  1*  CFR 
71.1  (58  FR  36298,  July  6, 1993).  The 
Class  D  airspace  designation  listed  in 
this  document  will  be  removed  from  the 
Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  revokes 
the  Class  D  airspace  at  NAS  Chase  Field, 
Beeville,  TX,  which  previously 
provided  controlled  airspace  for  aircraft 
executing  all  SIAP's  at  NAS  Chase 
Field,  Beeville,  TX. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  that  need 
frequent  and  routine  amendments  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "significant 
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regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034.  February 
26, 1979):  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimaL 
Since  this  is  •  routine  matter  that  will 
only  afiact  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  ia  14  CFR  Part  71 

Airspace.  Incorporation  by  reference, 
Navigation  (air). 

AdoptioB  of  the  Amendment 

In  consideration  of  the  foregoing,  die 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 


PARTTI-iAMENOEOl 

1.  Hie  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

AwAoritr-  49  U.S.C  app.  1348(a).  1354(a). 
1510;  B.a  10854.  24  FR  9565,  3  CFR.  1959- 
1963  Comp..  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

f71.1    (Amendetfi 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A, 
Airepace  Designations  and  Reporting 
Points,  dated  June  17. 1993.  and 
effiactlve  September  16. 1993.  is 
amended  as  follows: 

Paragraph  5000:  General 

•  •        •        •        • 

ASW  TX  D  Beeville.  TX  (Removed) 

•  *        •        •        • 

Issued  in  Port  Worth.  TX.  on  November  19, 
1993. 

LairyL-Oalg. 

Managtr.  Air  Traffic  Division,  Southwest 
Region. 

(FR  Doc  93-29590  Filed  12-3-93;  8:45  am) 
BHUNQ  coot  4»1«-M-Il 


14  CFR  Part  71 

[Alrspooe  Dociial  Na  S3-A8W-26] 

Revlaion  of  Class  E  Airspace:  Beevtlle, 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTTOH:  Final  rtde. 


SUMMARY:  This  action  establishes  Class 
E  airspace  at  Beeville.  TX.  Previously, 
the  controlled  airspace  for  the  Naval  Air 
Station  (NAS).  Chase  Field  also 
contained  the  controlled  airspace  for 


Beeville  Municipal  Airport  The 
Department  of  the  Navy  has  now 
decommissioned  the  Tactical  Air 
Naviaation  (TACAN)  and 
Nondirectional  Radio  Beecon  (NDB) 
servinfl  NAS  Chase  Field.  TX.  and  the 
controlled  airspace  encompassing  NAS 
Chase  Field  and  Beeville  Municipal  has 
been  revoked.  The  intent  of  this  action 
is  to  reestablish  controlled  airspace 
extending  upward  from  700  feet  above 
the  ground  (ACL)  since  it  is  needed  to 
contain  aircraft  executing  standard 
instrument  approach  procedures 
(SIAP's)  at  Beeville  Municipal  Airport. 
EFFECTIVE  DATE:  0901  u.t.c..  March  3. 
1994. 

FOR  FURTHER  MFORMATKM  CONTACT:  Joo 
Chaney.  System  Management  Branch. 
Air  Traffic  Division.  Southwest  Region, 
Department  of  Transportation.  Federal 
Aviation  Administration.  Fort  Worth. 
TX  76193-0530.  telephone  817-624- 
5531. 

SUPPLEMENTARY  MFORMATKM: 
History 

On  Mav  3, 1993.  a  proposal  to  amend 
part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  continue 
to  provide  a  transition  area  for  Beeville 
Municipal  Airport.  Beeville.  TX.  was 
published  in  Uie  Federal  Register  (58  FR 
26269).  This  action  proposed  to  revise 
the  Beeville  transition  area  to  provide 
adequate  Class  E  airspace,  extending 
upward  from  700  fiset  AGL  to  contain 
instrument  flight  rules  (IFR)  operations 
during  portions  of  the  terminal 
operation  and  while  transitioning 
between  the  enroute  and  terminal 
environments  at  Beeville  Municipal 
Airport.  Beeville,  TX.  Airspace 
reclassification,  effective  September  16, 
1993,  has  discontinued  the  use  of  the 
term  "transition  area."  and  airspace 
extending  upward  from  700  feet  above 
ground  level  is  now  Class  E  airspace. 
Simultaneously,  the  Class  D  airspace  for 
the  Naval  Air  Station.  Chase  Field,  will 
be  revoked  (Docket  No.  93  ASW  25)  and 
Uiis  Cla^aE  airspace  for  Beeville 
Municipal  Airport  will  be  estabUshed. 

Interested  persons  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  obfecting  to  the  proposal 
were  received.  Other  than  the  change  in 
twminology,  this  amendment  is  the 
same  as  that  proposed  in  the  notice. 
The  coordmates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83,  Class  E  airspace  designations 
for  airspace  areas  extending  upward 
from  700  feet  above  ground  level  are 
published  in  Paragraph  6005  of  FAA 
Order  740a9A  dated  June  17. 1993.  and 


effective  September  16, 1993.  which  is 
incoiporated  by  reference  in  14  CFR 
71.1  (58  FR  38298:  July  6, 1993).  The 
Class  E  airepace  designation  listed  in 
this  docimient  will  be  published 
subsequently  in  the  Order. 

TheRnle 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  establishes 
Class  E  airepace  at  Beeville.  TX,  to 
provide  controlled  airspace  from  700 
feet  AGL  for  aircraft  executing  SIAP's 
into  the  Beeville.  TX.  Municipal 
Airport. 

TTie  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  that  need 
frequent  and  routine  arriendments  to 
keep  them  operationally  current.  It, 
therefore— (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26. 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affiect  air  traffic  procedures  and  air 
navigation,  it  is  certified  tiiat  tiiis  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  FlexibiUty  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airepace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  fr>regoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71-{AMEN0E0] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Awtboritjr:  49  U.S.C  app.  1348(a).  1354(a). 
1510;  EO.  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p  389;  49  U.S.C  106(tt];  14  CFR 
11.69. 

f71.1    [AmemMl 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  die  Federal  Aviation 
Administration  Order  7400. 9A. 
Airspace  Designations  and  Reporting 
Points,  dated  Jime  17, 1993,  and 
effective  September  16, 1993.  is 
amended  as  follows: 

Paroffaph  6005:  Class  E  airspace  areas 
extending  upward  from  700  f^  or  ntore 
above  the  surface  of  the  earth. 

ASWTX  E5  BeeviUc.  TX  [Kariaed] 
Beeville  Municipal  Airport 
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{lat.  28*21'52"N..  long.  97'47'31'^V  ) 
Beeville  NDB 
(lat.  28'22'0««fN..  long.  97*47'40"W.) 

That  airspace  extending  upward  firom  700 
feet  above  the  surface  within  a  6.6-mile 
radius  of  Beeville  Municipal  Airport  and  1.3 
miles  each  side  of  the  138"  bearing  from  the 
Beeville  NDB  extending  from  the  6.6-mile 
radius  to  7.4  miles  southeast  of  the  airport. 

Issued  in  Forth  Worth.  TX.  on  November 
19. 1993. 
Larry  L.Cnig. 

Manager.  Air  Traffic  Division.  Southwest 
Region. 

[FR  Doc.  93-29591  Filed  12-3-93;  8;45  ami 
BItXMO  cooc  4aio-i»-«l 


Lowell  H.  Johnson,  Office  of  Airport 
Planning  and  Programming.  Federal 
Aviation  Administration.  800 
Independence  Avenue,  SW., 
Washington.  DC  20591;  telephone  (202) 
267-3831. 


14  CFR  Pari  158 

Passenger  Facility  Charges 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  enforcement  policy 
change.  


SUMMARY:  This  Notice  describes  the 
Federal  Aviation  Administration's 
(FAA)  poUcy  regarding  implementation 
of  a  recent  law  affecting  the  Passenger 
Facility  Charge  (PFC)  program.  The  law 
prohibits  the  FAA  from  awarding 
Airport  Improvement  Program  (AIP) 
grant  monies  to  a  pubUc  agency 
imposing  PFCs  on  tickets  acquired  with 
frequent  flyer  and  similar  airline  bonus 
awards.  While  current  FAA  regulations 
can  be  construed  as  requiring  collection 
of  PFCs  from  passengers  using  frequent 
flyer  award  tickets,  until  further  notice 
the  FAA  will  consider  collection  of  such 
PFCs  to  be  at  the  discretion  of  the  public 
agency  and  not  a  regulatory 
requirement. 

Accordingly,  In  order  to  protect  its 
AIP  ehgibihty.  a  public  agency  may 
inform  the  air  carriers  subject  to 
collection  of  PFCs  that  it  will  no  longer 
impose  PFCs  on  tickets  acquired  with 
frequent  flyer  and  similar  bonus  awards 
and  that  the  carriers  should  terminate 
PFC  collections  on  such  tickets. 
PFC  collection  approvals  will 
continue  to  exclude  approval  for 
collection  from  frequent  flyer  award 
travelers  unless  a  public  agency 
explicitly  requests  otherwise. 
DATES:  Effective  Date:  This  notice  of 
enforcement  policy  is  effective 
November  19, 1993.  Notification  Date: 
Notices  provided  by  public  agencies  to 
collecting  carriers  which  are 
postmarked  no  later  than  January  5, 
1994  will  be  considered  timely,  and  will 
assure  pubUc  agency  eUgibility  for  AIP 
assistance  is  not  jeoparded. 
F0«  FURTHEB  INFORMATION  CONTACT: 


SUPPLEMENTARY  INFORMATION: 
Background 

The  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (ASCEA) 
authorizes  the  Secretary  of 
Transportation  to  approve  local 
imposition  of  PFCs  of  $1.  $2.  or  $3  per 
enplaned  passenger  and  to  use  PFC 
revenue  for  approved  projects.  Afler 
notice,  comment,  and  a  public  hearing, 
the  FAA  promulgated  a  final  rule,  part 
158  of  the  Federal  Aviation  Regulations 
(FARs).  to  implement  the  PFC  authority 
conferred  by  5ie  Federal  Aviation  Act  of 
1958.  as  amended  (FAAct).  effective  as 
of  June  28. 1991  {56  FR  24254).  The  rule 
sets  forth  procedures  for  public  agency 
appUcations  for  authority  to  impose 
PFCs.  for  FAA  processing  of  such 
appUcations,  for  collection,  handling. 
and  remittance  of  PFCs  by  air  carriers, 
for  recordkeeping  and  auditing  by  air 
carriers  and  public  agencies,  for 
terminating  PFC  authority,  and  for 
reducing  Federal  grant  funds 
apportioned  to  large  and  medium  hub 
airports  imposing  a  PFC. 

The  Supplementary  Information  to 
the  Final  Rule  noted  that  many 
comments  were  received  requesting  that 
particular  classes  of  persons  or  carriers 
not  be  subject  to  PFCs.  including 
persons  travelling  on  frequent  flyer 
discount  fares.  However,  the  final  rule 
did  not  provide  an  exception  for 
persons  travelling  on  tidcets  obtained  in 
frequent  flyer  or  similar  bonus 
programs.  It  also  did  not  expressly 
define  "paying  passengers."  Rather,  the 
FAA  exercised  the  authority 
legislatively  conveyed  by  section 
1113(e)(14)  of  the  FAAct.  49  U.S.C. 
App.  section  1513(e).  to  implement  the 
"paying  passenger"  provision  by 
authorizing  collection  of  PFCs  fronv 
revenue  passengers  as  defined  in  14 
CFR  part  241.  Frequent  flyer  p^sengers 
are  considered  revenue  passengers 
under  part  241  "since  the  revenue 
considerations  for  passenger  travel  were 
included  in  their  previously  purchased 
ticket."  14  CFR  part  241.  §  19.7. 
appendix  A,  part  X.  As  a  result,  part  158 
requires  air  carriers  to  collect  from  those 
passengers  travelling  on  tickets  acquired 
through  frequent  flyer  and  other  bonus 
programs. 

However,  section  328  of  the 
Department  of  Transportation  and 
Related  Agencies  Fiscal  Year  1993 
Appropriations  Act.  Public  Law  102- 


388  (2d  Session,  October  6, 1992). 
prohibited  the  FAA's  use  of 
appropriated  funds  during  fiscal  year 
1993  for  planning  or  executing  rules  or 
regulations  to  add  PFCs  to  the  cost  of 
travel  benefits  commonly  known  as 
"frequent  flyer  award  certificates"  or 
any  other  bonus  program  offered  by  any 
airline.  While  section  328  did  not 
amend  or  repeal  section  1113(e)  of  the 
FAAct,  and  did  not  reouire  repeaUng  or 
amending  part  158  of  the  FARs.  the 
FAA  was  prohibited  from  approving  any 
appUcation  for  PFCs  under  part  158 
unless  the  proposed  PFC  excluded 
charges  on  passengers  enplaned  on  air 
travel  tickets  provided  by  way  of 
frequent  flyer  award  certificates  or  anv 
other  bonus  program.  The  FAA  was  also 
barred  from  enforcing  any  failure  to 
collect  or  to  remit  covered  charges 
during  fiscal  year  1993.  However, 
section  328  did  not  affect  approvals 
granted  before  October  6. 1992. 

The  Department  of  Transportation 
Appropriations  Act  for  Fiscal  Year  1994 
was  enacted  on  October  27. 1993. 
Section  333  of  that  Act  states  that  none 
of  the  funds  provided  by  this  Act  shall 
be  made  available  for  any  airport 
development  project,  or  projects, 
proposed  in  any  grant  application 
submitted  in  accordance  with  title  V  of 
Pubhc  Law  97-248  (96  Stat  671;  49 
U.S.C.  App.  2201,  et  seq.)  to  any  public 
agency,  public  authority,  or  public 
airport  that  imposes  a  fee  for  any 
passenger  enplaning  at  the  airport  in 
any  instance  where  the  passenger  did 
not  pay  for  the  air  transportation  which 
resulted  in  such  enplanement,  including 
any  case  in  which  the  passenger 
obtained  the  ticket  for  the  air 
transportation  with  a  frequent  flyer 
award  coupon. 

Department  of  Transportation  and 
Related  Agencies  Appropriations  Act  for 
the  Fiscal  Year  Ending  September  30, 
1994,  PubUc  Law  103-122,  section  333 
(Oct.  27. 1993). 

In  the  Report  accompanying  H.R. 
2750,  the  Committee  on  Appropriations 
stated: 


The  biU  Includes  a  new  general 
provision  •  •  *  that  prohibits  the  awarding 
of  any  airport  Improvement  program  (AIP) 
funds  to  any  airport  which  allows  the 
collection  of  passenger  facility  charges  (PFCs) 
on  tickets  acquired  with  frequent  flyer  and 
similar  airline  bonus  awards.  Last  year  this 
Committee  reptoted.  and  the  Congress 
adopted,  language  intended  to  prohibit  the 
FAA  from  approving  the  collection  of 
passenger  facility  charges  (PFCs)  from  airline 
passengers  travelling  on  frequent  flyer  bonus 
awards.  In  the  report  acc»mpanying  that 
action  the  Committee  indicated  that  it 
believed  the  legislative  history  on  this  matter 
was  clear,  and  that  the  Intent  of  Congress  was 
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clear,  that  panenger  facility  charges  were  not 
to  be  collected  fron  frequent  flyers. 

Notwithstanding  that  action,  the  FAA 
issued  regulations  that  only  partiaUy 
suspended  such  collections.  Therefore  the 
Committee  reiterates  its  view  that  frequent 
flyers  should  not  be  rabject  to  PFC 
collections  and  in  support  of  that  position 
Instructs  the  FAA  to  withhold  awarding  any 
funds  appropriated  fior  the  Airport 
Improrement  Program  to  any  airport,  or 
airport  authority  which  Inrposes  a  passenger 
facility  charge  on  any  passenger  traveUing  on 
a  frequent  flyer  bonus  award. 

H.R.  Rep.  No.  103-190, 103d  Cong.. 
Ist  Sess.  47  (July  27. 1993). 

The  Senate  Committee  included  the 
House  Bill  language  in  the  Senate 
Report  dated  September  29. 1993.  S. 
Rep.  No.  103-150. 103d  Cong.,  1st  Sess. 
65  (1993).  Since  there  were  no 
objections  to  that  language,  it  was 
neither  amended  nor  addiessed  in  the 
House  Conference  Report  dated  October 
18. 1093. 

The  FAA  construes  the  legislative 
intent  in  enacting  section  333  to 
terminate,  as  of  October  27, 1993, 
imposition  of  PFCs  on  passengers 
enplaned  on  air  travel  tickets  provided 
by  way  of  frequent  flyer  award 
certificates  and  similar  bonus  awards. 
Therefore,  the  FAA  will  not  approve  a 
public  agency's  collection  of  PFCs  on 
tickets  issued  through  frequent  flyer  and 
other  bonus  award  programs  unless  the 
public  agency  affirmatively  requests 
such  authority  and  certifies  that  it  will 
forgo  AIP  grant  monies.  The  FAA 
defines  a  "frequent  flyer  award"  to 
mean  a  zero-^«  award  of  air 
transportation  that  an  air  carrier  or 
foreign  air  carrier  provides  to  a 
passenger  in  exchange  for  accumulated 
travel  mileage  credits  in  a  aistomer 
loyalty  program.  The  FAA  defines  "any 
other  bonus  award  program"  to  mean 
any  other  accumulated  travel  mileage  or 
accumulated  trip  credit  program  offered 
by  any  airline,  for  which  zero-fare 
awards  of  transportation  are  made, 
whether  or  not  the  term  "fiwjuent  flyer" 
is  used  in  the  definition  of  that  prt>gram. 
The  definitions  of  "fi^uent  flyer 
award"  and  "any  other  bonus  award 
program"  do  not  extend  to  redemption 
of  accumulated  credits  for  awards  of 
additional  or  upgraded  service  on  trips 
for  which  the  passenger  has  paid  a 
published  fare. 

The  FAA  does  not  construe  section 
333  as  applying  to  "two-for-the-price-of- 
one"  and  similar  marketing  programs. 
The  FAA  views  each  of  the  two 
passengers  travelling  together  tmdw 
such  a  marketing  program  as 
contributing  eqtully  towards  the  air 
transportation.  Each  pcisaenger  is 
deemed  to  contribute  fifty  percent  of  the 
amount  paid  for  the  air  transportation. 


As  a  result,  they  are  not  covered  by 
section  333 's  language  which  applies 
only  in  instances  where  the  passenger 
"•  •  •  did  not  pay  for  the  air 
transportation  which  resulted  in  such 
enplanement"  In  addition,  consistent 
with  the  treatment  of  frequent  flyer 
award  travellers  as  revenue  passengers, 
the  FAA  considers  the  traveller  using 
the  "bee  ticket"  to  be  a  revenue 
passenger  "since  the  revenue 
considwations  for  passenger  travel  were 
included  in  [the  simultaneously] 
purchased  tidcet."  14  CFR  part  241, 
S  19.7  appendix  A.  part  X.  Thus,  a  PFC 
will  be  collected  on  the  "free  ticket" 
resulting  from  the  "two-for"  marketing 
scheme  since  such  passengers  are  not 
included  within  the  scope  of 
Congressional  concern. 

FAA  PoUcj  on  Implementation  of 
PubUc  Law  No.  103-122 

With  respect  to  those  PFC 
appUcations  approved  prior  to  the  date 
of  enactment  of  section  328  of  the 
Department  of  Transportatirai  and 
Related  Agencies  Fiscal  Year  1993 
Appropriations  Act,  October  6, 1992. 
the  new  law  will  have  no  retroactive 
effect.  Those  PFC  approvals  still  have 
full  force  and  effect  and  any  PFC 
collections  bom  frequent  flyers  remain 
vaUd  imder  part  158  of  the  FARs.  PubUc 
agencies  may  or  may  not  choose  to 
continue  to  coUect  PFCs  from  frequent 
flyers  bonus  tickets  or  other  bonus 
tickets  based  upon  their  desire  to  be 
eUgible  to  receive  AIP  grant  monies. 
While  current  FAA  regulations  can  be 
construed  as  requiring  coUection  of 
PFCs  from  passengers  using  frequent 
flyer  award  tickets,  \mtil  fiMher  notice, 
the  FAA  wiU  consider  collection  of  such 
PFCs  to  be  at  the  discretion  of  the  pubUc 
agency  and  not  a  regulatory 
requirement 

m  order  to  protect  its  AIP  eUgibility, 
a  pubUc  agency  may  infiorm  the  air 
carriers  subject  to  coUection  of  PFCs 
that  it  wiU  no  longer  impose  PFCs  on 
tickets  acquired  with  frequent  flyer  and 
similat  bonus  awards,  as  discussed  in 
this  Notice,  and  that  air  carriers  should 
cease  coUection  of  such  PFCs 
immediately.  In  order  to  avoid 
uncertainty  about  continuing  eligibiUty 
for  AIP  funds  imder  section  333,  pubUc 
agencies  shotild  notify  carriers  as  soon 
as  possible  to  terminate  coUection  of 
PFCs  on  tickets  acqtiired  with  frequent 
flyer  and  similar  bonus  awards  but  not 
later  than  30  days  after  the  pubUcation 
of  this  notice  in  the  Federal  Register. 
Pubhc  agencies  that  do  not  provide  such 
notices  within  30  days  of  pubUcation 
wiU  be  presimied  by  the  FAA  to  be 
allowing  the  coUection  of  PFCs  on  such 
tickets. 


The  following  is  suggested  language 
to  implement  this  practice: 

This  is  to  serve  as  official  notice  by 
(name  of  public  agency)  the  starting  on 
[date),  air  carriers  serving  [name  of 
airport)  shaU  terminate  immediately 
collection  of  passenger  fadUty  charges 
(PFCs)  from  those  travelers  flying  on 
frequent  flyer  mileage  or  other  similar 
bonus  awards  as  defined  by  the  Federal 
Aviation  Administration  (FAA).  This 
notice  is  being  issued  pursuant  to  the 
Department  of  Transportation  and 
Related  Agencies  Appropriations  Act  for 
the  Fiscal  Year  Ending  September  30, 
1904,  PubUc  Law  103-122,  section  333 
(October  27, 1993,).  as  interpreted  by 
the  FAA  in  its  noticapubUshed  in  the 
Federal  Register  on  December  6. 1993. 
Please  refer  to  the  FAA  notice  for 
further  information. 

Additional  statutory  provisions 
affecting  PFC  coUections  from  frequent 
flyers  are  included  in  pending  AIP 
reauthorization  legislation.  The  FAA 
wiU  consider  appropriate  amendments 
to  part  158  of  the  FARs  following 
enactment  of  that  legislation. 

Issued  in  Washington,  DC,  on  November 
19, 1993. 

Qaentin  S.  Taylor, 

Deputy  Assistant  Administrator  for  Airports. 
(FR  Doc  93-29585  FUed  12-3-93;  8:45  ami 
aauNQ  cooc  4»i»-is-y 


CONSUMER  PRODUCT  SAFETY 
COMMISION 

16  CFR  Part  1000 

Commlaaion  Organization  and 
Functlona 

AGENCY:  Consumer  Product  Safety 

Commission. 

ACTION:  Final  rule. 

StlMMARY:  The  Commission  is  revising 
the  addresses  listed  in  in  its  statement 
of  organization  and  functions  to  reflect 
the  imminent  relocation  of  its 
headquarters  and  the  relocation  of  its 
Western  Regional  Center. 
EFFECTIVE  DATE:  December  20, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  F.  Rosenthal.  Office  of  the 
General  Counsel,  Consumer  Product 
Safety  Commission,  Washington,  DC 
20207-0001,  telephone  301-504-0980. 
SUPP1.EMENTARY  INFORMATION:  Since  this 
rtile  relates  solely  to  internal  agency 
management,  pursuant  to  5  U.S.C. 
S53(b).  notice  and  other  pubUc 
procedures  are  not  required  and  it  Is 
effective  immediately  on  the  specified 
effective  date.  Further,  this  action  is  not 
a  rule  as  defined  in  the  Regulatory 
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FlexibfUty  Act.  5  U.S.C.  601-612  and. 
thus,  is  exempt  from  the  provisions  of 
the  Act. 

List  of  Subjects  in  16  CFR  PertlOOO 

Organization  and  functions 
(government  agencies). 

Accordingly,  16  CFR  part  1000  is 
amended  as  follows: 

PART  100O-{AMENDEO] 

1.  The  authority  citation  for  part  1000 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  S52(a). 

2.  Section  1000.4  is  amended  by 
revising  paragraphs  (a)  and  (b)(3)  to  read 
as  follows: 

§  1 000.4    Commisalon  address. 

(a)  The  principal  Offices  of  the 
Conunission  are  at  4330  East  West 
Highway,  Bethesda,  Maryland.  All  U.S. 
Postal  Service  mail  communications 
with  the  Commission  should  be 
addressed  to  the  Consumer  Product 
Safety  Commission,  Washington,  DC 
20207-0001.  unless  otherwise 
specifically  directed.  Materials  sent  by 
private  express  services  or  by  messenger 
should  be  addressed  to  the  Consumer 
Product  Safety  Commission.  4330  East 
West  Hi^way,  Bethesda,  Maryland 
20814-4408. 

(b)  •   •  * 

(3)  Western  Regional  Center,  600 
Harrison  St.,  room  245,  San  Francisco, 
Cahfomia  94107-1370;  Alaska, 
Am&rican  Samoa,  Arizona,  Arkansas, 
California,  Colorado,  Guam,  Hawaii, 
Idaho.  Louisiana,  Montana.  Nevada. 
New  Mexicao,  Oklahoma,  Oregon. 
Texas,  Utah,  Washington,  and 
Wyoming. 

Sadyv  E.  Dunn, 

Secretary,  Consumer  Product  Safety 

Commission. 

IFR  Doc.  93-29738  Filed  12-3-93;  8:45  am) 

B.XUNQ  COOe  «M5-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  200 
IfMMse  No.  34-332S6] 

Racorda  Sarvlcaa,  Faa  Schadula 

AGENCY:  Securities  and  Exchange 

Commission. 

action:  Final  rule. 

summary:  The  Secxirities  and  Exchange 
Commission  is  amending  its  schedule  of 
fees  for  records  services  to  increase  the 
copying  fee  from  $0.22  to  $0.24  per 
page.  /Jter  revieMdng  cost  and  revenue 
inrormation  for  the  past  year,  the 


Commission  has  determined  that  this 
increase  is  justified. 
EFFECTIVE  DATE:  December  1. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jessica  L  Kole,  (202)  272-2706.  Office 
of  die  Executive  Director,  Securities  and 
Exchange  Commission,  450  Fifth  Street 
NW.,  Washington,  DC  20549. 
SUPPLEMENTARY  INFORMATION:  Copying 
services  are  provided  for  records 
publicly  available  through  the  public 
reference  rooms  in  the  Commission's 
home  office  at  450  Fifth  Street,  NW., 
Washington,  DC  20549,  its  Northeast 
Regional  Office  at  suite  1300,  7  World 
Trade  Center,  New  York.  New  York 
10048,  and  its  Midwest  Regional  Office 
at  suite  1400,  Northwestern  Atrium 
Center,  Chicago,  Illinois  60661.  Copying 
services  are  also  provided  for 
Commission  records  requested  and 
released  under  the  Freedom  of 
Information  Act.  Since  the  copying  fee 
was  last  increased  on  November  1, 1992, 
the  Commission  has  reviewed  cost  and 
revenue  information  and  has 
determined  that  a  $0.02  increase  per 
page  is  Justified.  The  Commission  also 
finds  that  this  fee  increase  relates  to 
"rules  of  agency  organization, 
procedure,  or  practice"  within  the 
meaning  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553(b)(3)(A)]. 
Therefore,  it  is  not  subject  to  notice  and 
comment  under  that  Act. 

List  of  Subjects  in  17  CFR  Part  200 

Administrative  practice  and 
procedure,  Freedom  of  information. 

Text  of  the  Amendment 

For  the  reasons  set  out  in  the 
preamble,  title  17,  chapter  n  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  200-ORQANIZATK)N; 
CONDUCT  AND  ETHICS;  AND 
INFORMATION  AND  REQUESTS 

1.  The  authority  citation  for  part  200 
continues  to  read,  in  part,  as  follows: 

Authority:  15  U.S.C.  778.  78d-i:T8d-2, 
78w.  787i(d),  79t.  7788*.  80a-37,  80b-ll, 
unless  otbrawise  noted.  "^ 


2.  Section  200.80e  is  amended  by 
revising  the  paragraph  entitled 
"Freedom  of  Information  Act  services" 
to  read  as  follows: 

|200J0a    Appendix  E— Schedule  of  fees 
for  records  aervloea. 


Regular  service.  Paper  copies  of 
original  paper  copies,  or  from 
microfiche  accessible  to  the  contractor, 
wlU  be  shipped  within  seven  calendar 
days  after  tne  contractor  receives  the 


order  and  material  at  $0.24  per  page, 
exclusive  of  any  appUcable  shipment 
cost  and  sales  taxes. 

By  the  Commission. 

Dated:  November  30. 1993. 
Margaret  H.  McFarUnd, 
Deputy  Secretary. 

[FR  Doc.  93-29666  Filed  12-3-93;  8:45  am) 
BiuMQ  cooe  Mie-ei-p 


INTERNATIONAL  TRADE 
COMMISSION 

19  CFR  Part  201 

Rulea  of  Ganaral  Application 

AGENCY:  International  Trade 

Commission. 

ACTION:  Final  rule. 

summary:  The  Commission  is  amending 
its  Rules  of  Practice  and  Procedure  to 
change  the  minimiun  notice  period 
afforded  for  Commission  meetings  held 
pursuant  to  the  Government  in  the 
Sunshine  Act  from  ten  to  seven  days. 
This  amendment  is  consistent  with  the 
requirements  of  the  Sunshine  Act,  will 
bring  the  Commission's  notice  period 
into  conformity  with  that  of  most  other 
agencies  under  the  Act.  and  will  not 
affect  the  Commission's  methods  of 
issviing  such  notices. 
EFFECTIVE  DATE:  January  5, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Share  L.  Aranoff,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  telephone  202-205- 
3090.  Hearing  impaired  persons  are 
advised  that  information  on  the  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810. 

SUPPLEMENTARY  INFORMATION:  Section 
335  of  the  Tariff  Act  of  1930  (19  U.S.C. 
1335)  authorizes  the  Commission  to 
adopt  such  reasonable  procedure  and 
rules  and  regulations  as  it  deems 
necessary  to  carry  out  its  functions  and 
duties.  Section  3  of  the  Government  in 
the  Sunshine  Act  (5  U.S.C.  552b(g)) 
authorizes  the  Commission  to 
promulgate  regulations  to  implement 
the  requirements  of  that  Act. 

Commission  rules  ordinarily  are 
promulgated  in  accordance  with  the 
rulemaking  provisions  of  section  553  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  551  et  seq.)  (APA),  which  entails 
the  following  steps:  (1)  Publication  of  a 
notice  of  proposed  rulemaking:  (2) 
solicitation  of  public  comment  on  the 
proposed  rules;  (3)  Commission  review 
of  such  comments  prior  to  developing 
final  rules;  and  (4)  publication  of  the 
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final  rules  thirty  days  prior  to  their 
effective  date.  See  5  U.S.C.  553.  Notice 
of  proposed  rulemaking  was  published 
in  the  Federal  Register  of  September  23. 
1993  (58  FR  49452)  and  interested 
persons  were  given  until  October  25. 
1993,  to  submit  comments.  No 
comments  were  received.  The  final  rule 
adopted  is  therefore  the  same  as  the  rule 
proposed  and  published  in  the  Federal 
Re^ster  of  September  23.  1993. 

Ine  Commission  has  determined  that 
this  final  rule  does  not  meet  the  criteria 
described  in  section  1(b)  of  Executive 
Order  12291  (46  FR  13193,  Feb.  17, 
1981)  and  does  not  constitute  a  major 
rule  for  the  purposes  of  the  EO.  "ITie 
amendment  is  not  subject  to  the  filing 
requirement  of  section  3(c)(3)  of  tlie  EO. 
Moreover,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
note),  the  Commission  hereby  certifies 
pursuant  to  5  U.S.C.  605(b)  that  the  final 
rule  set  forth  in  this  notice  is  not  likely 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
business  entities.  This  is  because  the 
final  rule  merely  conforms  the 
Commission's  practice  under  the 
Government  in  the  Sunshine  Act  to  that 
of  the  majority  of  other  agencies  and  is 
not  expected  to  have  any  significant 
economic  impact. 

Explanation  of  the  Amendment  to  19 
CFR  Part  201 

SecUons  201.35(a),  201.35(c)(1). 
201.35(c)(2),  and  201.35(c)(3)  are 
amended  to  provide  that  public  notice 
of  Commission  meetings  held  pursuant 
to  the  Government  in  the  Sunshine  Act 
shall  be  issued  at  least  seven  days  prior 
to  the  date  of  the  meeting.  The  present 
rule  provides  for  ten  days'  notice. 

This  amendment  is  fully  in 
accordance  with  section  552b(e)(l)  of 
the  Government  in  the  Sunshine  Act  (5 
U.S.C.  552b(e)(l)),  which  requires 
agencies  to  make  pubUc  announcement 
of  a  meeting  at  least  one  week  before  the 
meeting.  Since  only  a  very  few  agencies 
afford  more  than  seven  days'  notice  of 
meetings  under  the  Act.  the  amendment 
is  also  in  accordance  with  the  practice 
of  most  other  agencies  under  the  Act. 

The  Commission  intends  to  continue 
its  present  practice  of  issuing  meeting 
notices  by  posting  each  notice  on  the 
bulletin  board  outside  the  Secretary's 
office,  making  additional  copies  of  the 
notice  available  to  the  public  through 
the  Secretary's  office  and  the  mailing 
list,  and  submitting  a  copy  of  each 
notice  to  the  Federal  Register  for 
publication. 

List  of  Subjects  in  19  CFR  Part  201 

Administrative  practice  and 
procedure,  Sunshhie  Act. 


19  CFR  part  201  is  amended  as 
follows: 

PART  201— RULES  OF  GENERAL 
APPLICATION 

Subpart  E— Opening  Commlaalon 
Maetinga  to  Public  Obaarvation 
Purauant  to  5  U.S.C.  552b 

1.  The  authority  citation  for  subpart  E 
of  part  201  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552b;  19  U.S.C  1335. 

2.  Paragraphs  (a)  and  (c)  $  201.35  are 
revised  to  read  as  follows: 

1201.35    Notices  to  ths  public. 

(a)  At  least  seven  (7)  days  before  each 
Commission  meeting  the  Commission 
shall  issue  a  public  notice  which: 

(1)  States  the  time  and  place  of  the 
meeting; 

(2)  Lists  the  subjects  or  agenda  items 
to  be  discussed  at  the  meeting; 

(3)  States  whether  the  meeting  or 
portion  thereof  is  to  be  open  or  closed 
to  public  observation:  and 

(4)  Gives  the  name  and  business 
phone  number  of  the  Secretary  to  the 
Commission. 

(c)(1)  The  7-day  period  for  public 
notice  provided  for  in  paragraph  (a)  of 
this  section  shall  not  apply  when  a 
majority  of  the  entire  membership  of  the 
Commission  determines  by  recorded 
vote  that  Commission  business  requires 
that  a  particular  meeting  be  called  with 
less  than  7  days'  notice  and  that  no 
earher  announcement  of  such  meeting 
was  possible. 

(2)  When  the  Commission  has  voted 
in  conformity  with  paragraph  (c)(1)  of 
this  section  to  shorten  the  7-day  period 
for  public  notice  provided  for  by 
paragraph  (a)  of  this  section  with 
respect  to  a  particular  meeting,  the 
Commission  shall  issue  the  public 
notice  required  by  paragraph  (a)  of  this 
section  at  the  earliest  practicable  time. 

(3)  jyhen  the  Commission  not  only 
has  Voted  in  conformity  with  paragraph 
(c)(1)  of  this  section  to  shorten  the  7-day 
period  for  pubhc  notice  provided  for  in 
paragraph  (a)  of  this  section  with 
respect  to  a  particular  meeting,  but  also 
has  voted  to  close  a  portion  or  portions 
of  such  meeting  in  accordance  with 

§  201.36  of  this  subpart,  the  pubhc 
notice  required  by  paragraph  (c)(2)  of 
this  section  shall  also  include,  or  be 
amended  to  include,  if  already  issued, 
those  items  specified  in  paragraph  (b)  of 
this  section. 

By  order  of  the  Commission: 


Issued:  November  29, 1993. 
DoBiu  R.  Koehake, 
Secretaiy. 
(FR  Doc.  93-29671  Filed  12-03-93;  8;45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Part  404 

[Regulations  No.  4] 

RIN  0960— None  Assigned 

Federal  Old-Age,  Survlvora  and 
DIaabllity  Inauranca;  Determining 
DIaabillty  and  BlindnSBss;  Extenaion  of 
Expiration  Dates  for  Various  Body 
Syatem  Listings 

AGENCY:  Social  Security  Administration. 

HHS. 

ACTION:  Final  rule. 


SUMMARY:  The  Social  Security 
Administration  issues  listings  of 
impairments  to  evaluate  disability  and 
blindness  under  the  Social  Security  and 
supplemental  security  income 
programs.  This  rule  extends  the 
expiration  dates  for  several  body  system 
listings.  We  have  made  no  revisions  to 
the  medical  criteria  in  the  listings;  they 
remain  the  same  as  they  now  appear  in 
the  Code  of  Federal  Regulations.  These 
extensions  will  ensure  that  we  continue 
to  have  medical  evaluation  criteria  in 
the  listings  to  adjudicate  claims  for 
disability  at  step  three  of  our  sequential 
evaluation  process  based  on 
impairments  in  these  body  systems. 
EFFECTIVE  DATE:  Thjs  regulation  is 
effective  December  6. 1993, 
FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  this  Federal  Register 
document— Richard  M.  Bresnick,  Legal 
Assistant,  Office  of  Regulations.  Social 
Security  Administration,  6401  Security 
Boulevard,  Baltimore,  MD  21235,  (410). 
965-1758:  regarding  eligibiUty  or  filing 
for  benefits — oui  national  toll-free 
number,  1-800-772-1213. 
SUPPt^MENTARY  INFORMATION:  On 
December  6, 1985.  we  published  revised 
listings  in  parts  A  and  B  of  appendix  1 
to  subpart  P  of  part  404  (50  FR  50068). 
We  use  the  listings  to  evaluate  disability 
and  blindness  at  the  third  step  of  the 
sequential  evaluation  process  for  adults 
and  children  under  the  Social  Security 
and  supplemental  security  income  (SSI) 
programs.  The  Ustings  describe 
disorders  considered  severe  enough  to 
prevent  a  person  from  doing  any  gainful 
activity,  or.  for  a  child  under  age  18 
applying  for  SSI  benefits  based  on 
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disability,  from  functioning 
independently,  appropriately,  and 
effect!  veiy  in  an  age-appropriate 
manner.  We  use  the  criteria  in  part  A 
mainly  to  evaluate  impairments  of 
adults.  We  use  the  criteria  in  part  B  "first 
to  evaluate  impairments  of  children 
under  age  18.  If  these  criteria  do  not 
apply,  we  may  use  the  criteria  in  part  A. 

When  we  published  the  revised 
listings  in  December  1985.  we  indicated 
that  medical  advances  in  disability 
evaluation  and  treatment  and  program 
experience  would  require  that  the 
listings  be  periodically  reviewed  and 
updated.  Accordingly,  we  established 
dates  ranging  from  4  to  8  years  on  which 
the  various  body  system  listings  would 
no  longer  be  effective.  We  also  provided 
that  each  body  system  listing  in  parts  A 
and  B  would  no  longer  be  effective  on 
the  specific  date  we  set.  unless  we 
extended  the  listing  or  revised  and 
promulgated  it  again.  We  promulgated 
an  8-year  expiration  date  for  9  of  the  13 
listings  in  part  A  and  all  13  listings  in 

{ tart  B  so  that  these  listings  would  no 
cnger  be  effective  on  December  6. 1993. 
We  promulgated  earlier  expiration  dates 
for  the  remaining  listings  in  part  A;  i.e.. 
the  Musculoskeletal  System  (1.00}, 
Respiratory  System  (3.00). 
Cardiovascular  System  (4.00).  and 
Mental  Disorders  (12.00).  Subsequently, 
we  issued  final  rules  to  extend  the 
expiration  dates  of  these  four  listings. 
We  also  used  the  notice  of  proposed 
rulemaking  (NPRM)  procedures  to 
revise  the  Respiratory  System  listings 
(3.00  and  103.00)  in  parts  A  and  B  and 
the  Mental  Disorders  listing  (112.00)  in 
part  B  and  to  propose  revisions  to 
several  other  listings  in  parts  A  and  B. 
We  will  continue  to  use  the  NPRM 
procedures  if  we  believe  that  revisions 
should  be  proposed  for  other  listings. 

In  this  final  regulation,  we  are 
extending  for  periods  ranging  from  2  to 
5  years  the  expiration  dates  of  the 
listings  that  would  otherwise  no  longer 
be  effective  on  December  6. 1993.  These 
listings  are:  Growth  Impairment 
(100.00);  Musculoskeletal  System  (1.00 
and  101.00);  Special  Senses  and  Speech 
(2.00  and  102.00);  Digestive  System 
(5.00  and  105.00);  Genito-Urinary 
System  (6.00  and  106.00);  Hemic  and 
Lymphatic  System  (7.00  and  107.00); 
Skin  (8.00);  Endocrine  System  and 
Obesity  (9.00);  Endocrine  System 
(109.00);  Neurological  (11.00  and 
111.00);  and  Neoplastic  Diseases. 
Malignant  (13.00  and  113.00). 
We  are  also  republishing  the 
expiration  dates  that  we  previously 
established  through  the  rulemaking 
process  for  the  other  listings;  i.e.,  the 
Respiratory  System  (3.00  and  103.00). 


Cardiovascular  System  (4.00  and 
104.00),  Multiple  Body  Systems 
(110.00).  Mental  Disorders  (12.00  and 
112.00),  and  Immune  System  (14.00  and 
114.00).  We  are  not  extending  the 
expiration  dates  for  these  listings  in  this 
regulation. 

Some  of  the  Ustings  will  remain  in 
effect  for  up  to  another  5  years.  We 
reviewed  the  listings  we  are  extending 
and  believe  they  are  still  valid,  and  will 
remain  valid,  for  purposes  of  evaluating 
claims  for  Social  Secimty  and  SSI 
benefits  based  on  disability.  As  noted 
above,  we  use  the  Ustings  at  the  third 
step  of  the  sequential  evaluation 
process.  Specifically,  if  we  find  that  an 
individual  has  an  impairment  that 
meets  the  sututory  duration 
requirement  and  also  meets  or  is 
equivalent  in  severity  to  an  impairment 
in  the  listings,  we  will  find  that  the 
individual  is  disabled  without 
completing  the  sequential  evaluation 
process.  We  never  use  the  listings  to 
find  that  an  individual  is  not  disabled. 
Individuals  whose  impairments  do  not 
meet  or  equal  the  criteria  of  the  hstings 
receive  individualized  assessments  at 
the  subsequent  steps  of  the  sequential 
evaluation  process, 

In  this  final  rule,  we  are  making  the 
following  changes,  so  that  the  various 
body  system  listings  vn  are  extending 
will  no  longer  be  effective  on  the 
following  dates. 

Growth  Impairment  (100.00): 
December  6, 1996. 

Musculoskeletal  System  (1.00  and 
101.00):  June  6, 1996. 

SpeciaJ  Senses  and  Speech  (2.00  and 
102.00):  December  4, 1998. 

Digestive  System  (5.00  and  105.00): 
December  5, 1997. 

Genito-Urinary  System  (6.00  and 
106.00):  Decembw  5, 1997. 

Hemic  and  Lymphatic  System  (7.00 
and  107.00):  December  6, 1995. 
Skin  (8.00):  June  6. 1997. 
Endocrine  System  and  Obesity  (9.00) 
and  Endocrine  System  (109.00):  June  6. 
1997. 

Neurological  (11.00  and  lYl.OO):  June 
5, 1998. 

Neoplastic  Diseases,  Malignant  (13.00 
and  113.00):  December  6, 1995. 

We  are  also  revising  the  introductory 
paragraphs  in  appendix  1  to  set  out 
more  clearly  when  a  listing  will  no 
longer  be  effective  unless  it  is  extended 
by  the  Secretary  or  revised  and 
promulgated  again.  We  are  replacing  the 
paragraphs  in  Uie  introduction  with  a 
singb  introductorv  statement  followed 
by  a  list  of  the  body  system  listings 
(vtdth  their  listing  numbers)  and  tne 
dates  on  which  the  hstings  will  no 
longer  be  effective. 


Regulatory  Procedures 

The  Department,  even  when  not 
required  by  statute,  as  a  matter  of  policy 
generally  follows  the  Administrative 
Procedure  Act  (APA)  NPRM  and  public 
comment  procedures  specified  in  5 
U.S.C.  553  in  the  development  of  its 
regulations.  The  APA  provides 
exceptioiw  to  its  notice  and  public 
comment  procediires  when  an  agency 
finds  there  is  good  cause  for  dispensing 
with  such  procedures  on  the  basis  that 
they  are  impracticable,  unnecessary,  or 
contrary  to  the  public  interest  We  have 
determined  that,  under  5  U.S.C 
553(b)(B),  good  cause  exists  for 
dispensing  with  the  NPRM  and  public 
comment  procedures  in  this  case.  Good 
cause  exists  because  this  regulation  only 
extends  the  dates  on  which  various 
body  system  listings  will  no  longer  be 
effective  and  makes  no  substantive 
changes  to  those  listings.  The  ourent 
regulations  expressly  provide  that  the 
listings  may  be  extended  by  the 
Secretary,  as  well  as  revised  and 
promulgated  again.  Therefore, 
opportunity  for  prior  comment  is 
unnecessary,  and  we  are  issuing  these 
changes  to  our  regulations  as  a  final 
rule. 

Regulatory  Flexibility  Act 

We  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  rally  affiscts  individuals  who 
claim  benefits  under  titles  11  and  XVI  of 
the  Social  Security  Act.  Therefore,  a 
regulatory  flexibiUty  analysis  as 
provided  in  Public  Law  96-354.  the 
Regulatory  Flexibility  Act.  is  not 
required. 

Paperwork  Reduction  Act 

This  regulation  imposes  no  reporting/ 
recordkeeping  requirements 
necessitating  clearance  by  the  Office  of 
Management  and  Budget. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.802.  Social  Security- 
Disability  hmirance;  93.803.  Social  Security- 
Retirement  Insurance;  93.805,  Social 
Security-Survivors  Insurance;  93.307. 
Supplemental  Security  Income) 

List  of  Sobiects  in  20  CFR  Fart  404 

Administrative  practice  and 
procedure.  Blind,  Disability  benefits, 
Old-Age.  Survivors  and  Disability 
Insurance.  Reporting  and  recordkeeping 
requirements.  Sodal  Security. 
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Dated:  November  2. 1993. 
Shirley  Chater. 
Commissioner  of  Social  Security. 

Approved:  November  18. 1993. 
Doaaa  E.  Shalala, 
Secretary  of  Health  and  Human  Services. 

For  the  reasons  set  forth  in  the 
preamble,  part  404,  subpart  P.  chapter 
ra  of  title  20  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below. 

PART  404— FEDERAL  OLD-AGE, 
SURVIVORS  AND  DISABILITY 
INSURANCE  (1950-       ) 

1.  The  authority  citation  for  subpart  P 
of  part  404  is  revised  to  read  as  follows: 

Authority:  Sees.  202.  205  (a),  (b),  and  (d) 
through  (h),  216<i),  221  (a)  and  (i).  222(c). 
223, 225.  and  1102  of  the  Social  Security  Act; 
42  U.S.C.  402. 405  (a),  (b).  and  (d)  throi^h 
(h).  416(1),  421  (a)  and  (i),  442(c).  423.  425, 
and  1302. 

2.  Appendix  1  to  subpart  P  is 
amended  by  revising  the  introductory 
text  before  part  A  to  read  as  follows: 

Appendix  1  to  Sidipait  P— Listing  of 
Impaimicmta 

The  body  system  listings  in  parts  A  and  B 
of  the  Usthig  of  Impairments  will  no  longer 
be  effective  on  the  following  dates  unless 
extended  by  the  Secretary  or  revised  and 
promulgated  again. 

1.  Growth  Impairment  (100.00):  December 
6, 1996. 

2.  Musculoskeletal  System  (1.00  and 
101.00):  June  6. 1996. 

3.  Special  Senses  and  Speech  (2.00  and 
102.00):  December  4. 1998. 

4.  Respiratory  System  (3.00  and  103.00): 
October  7.  2000. 

5.  Cardiovascular  System  (4.00  and 
\04J00):  January  6. 1994. 

6.  Digestive  System  (5.00  and  105.00): 
December  5, 1997. 

7.  Genito-Urinary  System  (6.00  and 
106.00):  December  5, 1997. 

8.  Hemic  and  Lymphatic  System  (7.00  and 
107.00):  December  6. 1995. 

9.  Skin  (8.00):  June  6, 1997. 

10.  Endocrine  System  and  Obesitj-  (9.00) 
and  Endocrine  System  (109.00):  Jime  6, 1997. 

11.  Multiple  Body  Systems  (110.00):  July  2, 
1996. 

12.  Neurological  (11.00  and  111.00):  June 
5. 1998. 

13.  Mental  Disorders  (12.00):  August  26. 
1994. 

14.  Mental  Disorders  (112.00):  December 
12. 1995. 

15.  Neoplastic  Diseases.  Malignant  (13.00 
and  113.00):  December  6, 1995. 

16.  bnmune  System  (14.00  and  114.00): 
July  2. 1998. 

(FR  Doc.  93-29651  FUed  12-3-93;  8:45  am] 
HLUNQCOOf  411 


Food  and  Drug  Administration 

21  CFR  Pwt  100 

[Dodcat  Nea.  92rMI383  and  93M-0172] 

MIslMding  Contalnwa;  Nonfunctional 
Slack-FiU 

AOENCY:  Food  and  Drug  Administration, 
HHS. 

ACnON:  Final  rule. 

SinniARY:  The  Food  and  Drug 
Administration  (FDA)  is  adopting  a 
regulation  that  implements  section 
403(d)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (the  act)  by  defining  the 
circiunstances  in  which  a  food  is 
misbranded  under  that  section  of  the 
act.  In  particular,  this  regulation  sets  out 
the  circumstances  in  which  the  slack-fill 
within  a  package  is  nonfunctional  and, 
therefore,  misleading.  FDA  is  taking  \his 
action,  in  accordance  with  the  Nutrition 
Labeling  and  Education  Act  of  1990  (the 
1990  amendments),  to  remedy  the 
inadequate  implementation  of  section 
403(d)  of  the  act.  Elsewhere  in  this  issue 
of  the  Federal  Register,  FDA  is 
proposing  to  revoke  a  regulation 
implementing  section  403(d)  of  the  act 
that  became  final  by  operation  of  law. 
DATCS:  Effiective  January  5, 1994.  for  all 
affected  products  initially  introduced  or 
initially  delivered  for  Introduction  into 
interstate  commerce  on  or  after  this 
date. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklavra  Dr..  Rockville.  MD  20857. 
TOR  RJRTHER  MF0RMAT10N  CONTACT: 

Michelle  A.  Smith.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
158),  Food  and  Drug  Administration, 
200  C  St.  SW..  Washington.  DC  20204, 
202-205-5106. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Registo-  of  January  6, 
1993^58  FR  2957).  FDA  proposed  to 
amend  its  regulations  to  define  the 
circumstances  in  which  a  food  is 
misbranded  under  section  403(d)  of  the 
act  (21  U.S.C.  343(d)).  The  proposed 
rule,  entitled  "Misleading  Containers; 
Nonfunctional  SlackrFill"  (hereinafter 
referred  to  as  the  misleading  container 
proposal),  responded  to  the  provisions 
of  section  6  of  the  1990  amendments 
(Pub.  L.  101-535).  entitled  "National 
Uniform  Nutrition  Labeling."  which 
added  new  secticm  403 A  to  the  act  (21 
U.S.C  343-1).  Section  403A(a)(3)  of  the 
act  prohibits  States  from  directly  or 
indirectly  establishing  any  requirement 


for  the  labeling  or  packaging  of  any  food 
in  interstate  commerce  of  the  type 
required  by  section  403(b)  (offered  for 
sale  imder  the  name  of  another  food), 
403(d)  (misleading  container).  403(f) 
(appropriate  prominence  of 
information).  403(h)  (standards  of 
quality  and  fill).  403(i)(l)  (common  or 
usual  name),  or  403(k)  (declaration  of 
artificial  flavoring,  coloring,  or 
preservatives)  of  the  act  that  is  not 
identical  to  the  requirements  of  such 
sections.  However,  sections  6(b)(3)  and 
10(b)(1)(C)  of  the  1990  amendments 
provide  that  the  six  provisions  listed  in 
section  403A(a)(3)  of  the  act  do  not 
become  preemptive  until  FDA 
determines  that  esfh  is  being  adequately 
implemented  by  Federal  regulations. 

m  response  to  section  6(b)(3)(B)  of  the 
1990  amendments,  FDA  published  in 
the  Federal  Register  of  January  6. 1993 
(58  FR  2470).  final  Usts  that  identified 
which  of  the  above  six  sections  of  the 
act  that  define  drctunstances  in  which 
a  food  is  misbranded  are  (and  are  not) 
being  adequately  implemented  by  FDA's 
regulations.  The  agency  concluded  that 
sections  403(b).  403(f).  403(h).  403(i)(l), 
and  403(k)  of  the  act  are  being 
adequately  implemented,  and  that 
section  403(d)  of  the  act  is  not  being 
adequately  implemented.  The  agency's 
determination  that  section  403(d)  of  the 
act  is  not  being  adequately  implemented 
is  discussed  further  in  the  final  Ust  (58 
FR  2470  at  2472). 

The  1990  amendments  require  that 
FDA  propose  revisions  to  its  regulations 
for  any  section  that  the  agency 
determines  is  not  being  adequately 
implemented  (section  6(b)(3)(C)  of  the 
1990  amendments).  Thus,  FDA 
published  the  misleading  container 
proposal  to  amend  its  regulations  to 
remedy  the  inadequate  implementation 
of  section  403(d)  of  the  act.  In  the 
misleading  container  proposal,  the 
agency  proposed  to  create  new 
8 100.100  Misleading  containers  (21 
CFR  100.100)  that  would:  (1)  Repeat  the 
misleading  container  provisions  of 
section  403(d)  of  the  act.  and  (2)  define 
the  circiunstances  in  wbdch  the  slack-fill 
within  a  package  is  nonfunctional  and. 
therefore,  misleading.  FDA  proposed  to 
define  "slack-fill"  as  the  difference 
between  the  actual  capacity  of  a 
container  and  the  voliune  of  product 
contained  therein  (proposed 
§  100.100(a)). 

Interested  persons  were  given  until 
March  8, 1993,  to  comment.  FDA 
received  20  letters,  each  containing  one 
or  more  comments,  from  food 
manufacturers,  trade  organizations. 
State  and  local  officials,  a  consumer, 
and  a  consiuner  interest  group.  Most 
comments  generally  supported  the 
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propMad  amendmenU.  Many  commanta 
suggested  modificatioo  of  various 
provisions  of  the  proposed  rule  or 
requested  cUrificstion  of  certain  issues. 
A  summary  of  the  comments  and  the 
agency's  responses  are  jxesented  in 
section  m.  of  this  document. 

n.  Promulgation  of  Fmal  Rule  * 

Section  6a))(3)P)(ii)  of  the  1990 
amendments  provides  that,  if  FDA  does 
not  issue  final  revisiau  to  its 
regulations  in  accordance  with  section 
6(b)(3)(C)  within  30  months  of  the 
enactment  of  the  1990  amendments,  the 
proposed  revisions  shall  be  considered 
the  final  revisions,  and  States  and 
political  subdivisions  shall  be 
preempted  with  respect  to  such 
revisiona 

The  30-month  period  established  by 
the  1990  amendments  expired  on  May 
8, 1993.  Accordingly,  FDA  published  a 
notice  in  the  Federal  Register  of  May 
12, 1993  (58  FR  27932),  announcing  that 
the  regulation  that  it  proposed  in  the 
ipiylAAriino  container  proposal  is 
considered  to  be  the  final  regulation  by 
operation  of  law.  effective  May  10, 1993. 
l^e  agency  noted  that  the  May  12. 1993. 
notice  was  part  of  a  separate  rulemaking 
contemplated  by  Congress  if  the  agency 
did  not  issue  final  revisions  by  May  8, 
1993,  and  that  it  bore  a  separate  dodcet 
number  (docket  number  93N-0172)  to 
distinguish  it  from  the  January  6, 1993, 
rulemaking,  which  was  ongoing.  FDA 
also  stated  in  the  May  12  notice  that  it 
intended  to  issue  in  the  near  future  a 
final  rule  in  the  misleading  container 
rulemaking  that  would  supersede  the 
regulation  that  is  considered  final  by 
operation  of  law. 

FDA  is  now  issuing  that  final  nile. 
The  agency  advises  that  the  revisions  to 
its  regulations  contained  in  this 
document  take  into  consideration  the 
comments  that  it  received  in  response  to 
the  January  6, 1993.  misleading 
container  proposal.  Therefore,  FDA 
finds  that  this  final  rule  is  better  able  to 
ensure  adequate  implementation  of 
section  403(d)  of  the  act  than  the 
regulation  that  was  considered  final  by 
operation  of  law  but  that  did  not  have 
the  benefit  of  a  cMnment  period.  For 
this  reason,  elsewhere  in  this  issue  of 
the  Federal  Register,  FDA  is  proposing 
to  withdraw  the  regulation  that  is 
considered  final  by  operation  of  law. 
Because  FDA  considers  it  unlikely  that 
there  will  be  any  conunent  on  that 
proposed  action,  the  agency  is  providing 
that  the  version  of  §  100.100  that  it  is 
publishing  in  this  final  rule  will  become 
effective  January  5, 1994,  and  supersede 
the  regulation  that  became  final  by 
operation  of  law.  If  for  any  reason  this 
will  not  be  the  case.  FDA  will  publish 


an  appropriate  notice  in  the  Federal 
Register. 

m.  Commeiits  to  Proposal 

A.  Adequate  Implementation 

In  the  preamble  to  the  proposed  rule 
on  misleading  containers  (58  FR  2957  at 
2958)  FDA  advised  that,  should  it 
receive  evidence  establishing  that 
section  403(d)  of  the  act  is  being 
adeouately  implemented,  the  agency 
would  be  willing  to  reconsider  its 
contrary  determination. 

1.  One  comment  maintained  that 
section  403(d)  of  the  act  is  being 
adequately  implemented  and  urged  that 
the  agency  reconsider  the  need  for  a 
regxilation.  In  support  of  its  position,  the 
comment  argued  tnat  the  Fair  Packaging 
and  Labeling  Act  (the  FPLA)  gives  no 
indication  that  Congress  viewed  FDA's 
implementation  of  section  403(d)  of  the 
act  to  be  inadequate.  The  comment  also 
maintained  that  the  agency's  earlier 
decision  not  to  implement  regulations 
under  the  FPLA  was  an  appropriate 
response  to  the  issue  of  sUck-fill.  The 
comment  stated  that  fill  of  containers 
has  rarely  materially  misled  consumers. 
Finally,  the  comment  argued  that  the 
potential  benefits  of  expanded 
implementation  of  section  403(d)  of  the 
act,  as  proposed,  will  become  even  less 
needed  in  light  of  the  agency's  renewed 
emphasis  on  informative  and 
conspicuous  labeling. 

As  an  alternative,  the  comment 
suggested  that  FDA  establish  a 
compliance  policy  guide  (CPG)  that 
affirms  section  403(d)  of  the  act  by 
stating  that  misleading  fill  constitutes 
misbranding,  and  by  listing  the 
packaging  consideretiOTis  mat  FDA  will 
use  when  assessing  compliance  with 
section  403(d).  The  comment  stated  that 
such  a  CPG  should  be  sufficient  to 
provide  guidance  to  States  that  want  to 
enforce  or  adopt  Federal  law. 

Conversely,  several  comments  stated 
that  section  403(d)  of  the  act  has  not 
been  adequately  implemented,  and  that 
further  regulation  of  slack-fill  is 
necessary:  (1)  To  ensure  adequate 
implementation  of  section  403(d)  of  the 
act,  (2)  to  provide  guidance^p  industry, 
and  (3)  to  protect  consumers.  Comments 
provided  examples  of  products  that  are 
on  the  market  and,  the  comments 
asserted,  are  misleedinoly  filled. 

FDA  disagrees  with  tne  first  conunent. 
The  comment  misinterprets  the  agency's 
previous  determination  not  to  issue 
regulations  defining  "misleading  fill" 
under  the  FPLA.  Tbs  FPLA  was 
promulgated,  in  part,  to  elaborate  on 
and  to  reinforce  Uie  misbranding 
provisions  in  secticm  403  of  the  acL 
SecUffli  2  (15  U.S.C  1451)  of  the  FPLA 


declares  that  "Infianned  consumers  are 
essential  to  the  fair  and  efficient 
functioning  of  a  free  market  economy. 
Packages  and  their  labels  should  en^le 
consujiiers  to  obtain  accurate 
information  as  to  the  quantity  of  the 
contents  and  should  facilitate  value 
comparisons."  Section  5(c)(4)  of  the 
FPLA  (15  U.S.C  1454(c)(4))  provides  for 
the  promulgation  of  regulaticms, 
whenever  the  promulgating  authority 
determines  that  such  regulations  are 
necessary,  to  prevent  the  deception  of 
consumers  or  to  bcilitate  value 
comparisons  of  consumer  commodities, 
including  regulations  to  prevent 
nonfunctional  slack-fill. 

The  agency's  earlier  decision  not  to 
promulgate,  under  the  provisions  of  the 
FPLA,  regulations  implementing  section 
403(d]  of  the  act  was  in  relation  to  the 
efficient  use  of  agency  resources,  not  the 
adequate  implementation  of  the  intent 
of  section  403(d).  Based  on  a  series  of 
surveys  in  the  1970's  on  the  incidence 
and  function  of  slack-fill  in  consumer 
commodities  (see  58  FR  2957  at  2959), 
FDA  concluded  that  establishing 
specific  limits  on  the  level  of  slack- fill 
of  consumer  commodities,  while 
authorized  by  the  FPLA,  would  not  be 
an  appropriate  way  to  expend  its 
resources. 

However,  the  1990  amendments  asked 
a  difiiarent  question.  Tbey  directed  FDA 
to  examine  the  six  sections  of  the  act 
referred  to  in  section  403A  of  the  act, 
and  the  regulations  issued  by  the 
Secretary  to  enforce  those  sections,  to 
determine  whether  such  sections  and 
regulations  adequately  implement  the 
purposes  of  such  sections.  In  discussing 
the  preemption  provisions  of  the  1990 
amendments.  Congressman  Waxman 
stated  that  a  strong  Federal  regulatory 
system  must  be  in  place  before  State 
laws  are  preempted  (138  Congressional 
Record  H5842  (July  30, 1990)).  Based  on 
the  agency's  determination  that  section 
403(d)  of  the  act  is  not  being  adequately 
implemented  (58  FR  2470  at  2472),  FDA 
is  compelled  by  the  act  to  issue 
regulations  on  misleading  containers, 
including  misleading  fill. 

FDA  abo  disagrees  with  the 
comment's  argxmaent  that  the  potential 
benefits  of  expanded  implementation  of 
section  403(d)  of  the  act  will  become 
even  less  necessary  with  FDA 
enforcement  of  the  new  nutrition 
labeling  requirements.  Although  the 
agency  expects  to  work  closely  with 
consumers  and  industry,  especially 
during  the  transition  to  use  of  the  new 
nutrition  label,  such  interactions  do  not 
ensure  adequate  implementation  of 
section  403(d)  of  the  act.  Section  403(d) 
of  the  act  addresses  a  completely 
difiierent  aspect  of  how  food  is 
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presented  than  the  nutrition  label  does. 
Further,  as  discussed  in  the  final  list 
document  (58  FR  2470  at  2471),  there  is 
nothing  in  the  act  or  in  the  legislative 
history  of  the  1990  amendments  that 
indicates  that  level  of  enforcement 
should  be  a  factor  in  determining 
adequacy  of  implementation.  FDA 
concluded  (58  FR  2470  at  2471)  that  it 
is  appropriate  to  examine  the 
regulations  in  place  to  implement  each 
of  the  sections  in  question  to  determine 
whether  each  is  being  adequately 
inriplemented. 

The  first  comment  provided  no 
evidence  that  section  403(d)  of  the  act 
is  being  adequately  implemented. 
Therefore,  FDA  concludes  that  there  is 
no  basis  for  the  agency  to  reconsider  its 
determination  that  section  403(d)  of  the 
act  is  not  being  adequately 
implemented. 

FDA  also  finds  no  merit  in  the 
comment's  suggestion  that  the  agency 
establish  a  CPG  on  section  403(d)  of  the 
act.  As  noted  above,  section  6  of  the 
1990  amendments  requires  that  FDA 
revise  its  regulations  to  ensure  that  there 
is  adequate  implementation  of  any  of 
the  six  sections  of  the  act  that  it 
determines  is  not  being  adequately 
implemented.  FDA  regulations  adopted 
under  section  701(a)  of  the  act  (21 
U.S.C.  371(a)),  after  notice  and  comment 
rulemaking,  have  the  force  and  effect  of 
law.  A  CPG,  on  the  other  hand,  is  only 
a  guideline.  While  guidelines  establish 
principles  or  practices  of  general 
applicability  that  are  acceptable  to  FDA 
for  a  matter  that  falls  within  the  laws 
administered  by  the  agency,  they  are  not 
legal  requirements.  Because  a  CPG  is 
not.  by  itself,  legally  binding,  the  agency 
finds  that  issuing  one  on  misleading  fill, 
as  suggested  by  the  comment,  would  not 
be  an  adequate  response  under  section 
6  of  the  1990  amendments  for  ensuring 
adequate  implementation  of  section 
403(d)  of  the  act.  Therefore,  FDA  must 
reject  this  aspect  of  the  comment. 

Thus,  FDA  agrees  with  the  comments 
that  stated  that  section  403(d)  of  the  act 
is  not  being  adequately  implemented, 
and  that  the  adoption  of  a  regulation  is 
necessary. 

B.  Preemption  Provisions  of  the  1990 
Amendments 

2.  One  comment  stated  that  it 
supported  "any  amendment  that  would 
protect  the  consumer  by  further 
specifying  the  circumstances  by  which 
a  package  would  be  considered  to  be 
misbranded."  However,  the  comment 
expressed  concern  that  Federal 
preemption  u:  State  laws  would  reduce 
consumer  protection  fi-om  misleading 
containers  and  urged  FDA  to  "allow 
both  State  and  local  officials  the 


opportunity  to  protect  the  consumer  by 
not  preempting  State  law." 

FDA  appreciates  the  concern 
expressed  by  the  comment.  However,  in 
providing  for  national  uniform  nutrition 
labeling,  section  6  of  the  1990 
amendments  preempts  any  State  or  local 
requirement  for  the  labeling  or 
packaging  of  the  type  required  by 
section  403(b),  403(d),  403(f),  403(h). 
403(i)(l),  or  403(k)  of  the  act  that  is  not 
identical  to  the  requirement  of^uch 
section.  The  1990  amendments  provide 
that  each  of  the  six  provisions  listed  in 
section  403A(a)(3)  of  the  act  become 
preemptive  once  FDA  determines  that 
the  particular  provision  is  being 
adequately  implemented  by  Federal 
regulations  or  issues  additional 
regulations  necessary  to  ensure 
adequate  implementation.  Thus,  FDA 
does  not  have  the  option  to  forgo 
preemption. 

At  the  same  time,  the  agency 
recognizes  the  traditional  role  of  the 
States  in  protecting  consumers  against 
misleading  packaging  and  filling 
practices.  The  agency  expects  that  the 
States  will  continue  their  active  role  in 
this  area  under  their  own  laws,  where 
appropriate,  and  in  cooperation  with 
FDA  under  section  307  of  the  act  (21 
U.S.C.  337). 

3.  One  comment  stated  that  there 
should  be  no  preemption  unless  FDA 
issues  Implementing  regulations  in  the 
specific  area  covered  by  State  or  local 
law.  Conversely,  the  comment 
maintained  that  States  and  localities  are 
fiee  to  impose  additional  requirements 
within  section  403(d)  of  the  act  if  the 
Federal  government  has  not  spoken  on 
certain  specific  issues. 

FDA  disagrees  with  this  comment. 
Section  403A(a)(3)  of  the  act  states  that 
no  State  or  political  subdivision  of  a 
State  may  directly  or  indirectly  establish 
or  continue  in  effect  as  to  any  food  in 
interstate  commerce  "•  •  •  any 
requirement  of  the  type  required  by 
section  403(b),  403(d).  403(f),  403(h), 
403(i)(l),  or  403(k)  of  the  act  that  is  not 
identical  to  the  requirement  of  such 
section."  Thus,  under  this  provision,  as 
explained  more  fully  in  the  final  rule 
entitled  "State  Petitions  Requesting 
Exemption  bom  Federal  Preemption" 
(58  FR  2462,  January  6,  1993),  a  State 
provision  prohibiting  misleading 
containers  that  is  not"  identical  to  the 
requirements  of  section  403(d)  of  the  act 
and  to  the  provisions  that  FDA  has 
adopted  to  implement  that  section 
would  be  preempted.  As  discussed  in 
response  to  the  previous  comment, 
preemption  is  established  as  a  matter  of 
law  by  the  1990  amendments  and  to  that 
extent  is  outside  the  control  of  FDA. 


C.  "Made"  or  "Formed"  Provisions  of 
Section  403(d)  of  the  Act 

Section  403(d)  of  the  act  states  that  a 
food  is  misbranded  "if  its  container  is 
so  made,  formed,  or  filled  as  to  be 
misleading."  Most  of  the  discussion  in 
a  report  submitted  by  the  National 
Academy  of  Sciences.  Institute  of 
Medicine,  Food  and  Nutrition  Board 
(the  lOM),  and  much  of  the  information 
that  the  lOM  received,  regarding  the 
adequacy  of  section  403(d)  of  the  act 
centered  around  whether  consumers  are 
being  adequately  protected  against 
slack-filled  containers.  Furthermore,  of 
the  States  cited  by  the  lOM  that  have 
established  more  specific  requirements 
than  section  403{dj  of  the  act  related  to 
misleading  containers,  most  have 
chosen  to  focus  on  misleading  fill. 

In  concluding  that  section  403(d)  of 
the  act  was  not  being  adequately 
implemented,,  the  lOM  suggested  that 
FDA  consider  promulgating  regulations 
to  prohibit  misleading  511  based  on  the 
definition  of  nonfunctional  slack-fill 
provided  for  in  the  FPLA.  The  lOM  did 
not  recommend  that  the  agency 
promulgate  regulations  with  regard  to 
the  "made"  or  "formed"  as  to  be 
misleading  provisions  of  section  403(d) 
of  the  act. 

Based  on  the  lOM  report  and  its 
review  of  the  administrative  record, 
FDA  tentatively  decided  not  to  elaborate 
on  ways  in  which  a  container  may  be 
made  or  formed  as  to  be  misleading. 
FDA  tentatively  concluded  that  these 
terms  are  straightforward  and  need  httle 
elaboration  (58  FR  2957  at  2960).  The 
agency  invited  comment  on  its  tentative 
conclusion. 

4.  Most  comments  that  addressed  this 
issue  supported  FDA's  tentative 
determination  that  the  terms  "made" 
and  "formed"  do  not  require  further 
elaboration.  Comments  stated  that 
current  implementation  of  section 
403(d)  of  the  act  is  adequate  to  prevent 
containers  that  are  made  or  formed  as  to 
be  misleading,  and  that  no  significant 
unaddressed  problems  exist  in  the 
marketplace  with  respect  to  these 
provisions. 

On  the  other  hand,  two  comments 
stated  that  FDA  had  not  gone  far  enough 
in  its  proposed  regulation.  These 
comments  maintained  that  the  agency 
should  address  the  "made"  or  "formed" 
as  to  be  misleading  provisions  of  section 
403(d)  of  the  act.  In  support  of  their 
position,  the  comments  cited  examples 
of  misleading  packaging  practices,  e.g., 
packages  made  with  false  bottoms, 
similar  to  the  examples  that  FDA 
provided  in  the  misleading  container 
proposal  (58  FR  2957)  to  explain  the 
meaning  of  the  "made"  and  "formed" 
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provisions  in  section  403(d)  of  the  act. 
These  comments  stated  that  such 
practices  would  mislead  consumers 
and.  therefme,  should  be  addressed  by 
regulations  implementing  section  403(d) 
of  the  act.  These  comments  did  not 
provide  information  that  such  products 
are  currently  being  marketed. 

After  careful  consideration  of  the 
comments.  FDA  finds  that  the 
comments  have  not  provided  any  basis 
on  which  to  conclude  that  there  are 
significant  unaddressed  problems  with 
respect  to  containers  that  are  made  or 
formed  so  as  to  be  misleading.  Of  the 
States  that  have  adopted  regulations 
prohibiting  misleading  Containers,  most 
have  adopted  the  "made"  and  "formed" 
language  of  section  403(d)  of  the  act 
wi£out  elaboration.  Based  on  these 
factors.  FDA  finds  that  it  is  not 
necessary  to  elaborate  by  regulation  on 
when  a  container  is  so  made  or  formed 
as  to  be  misleading  to  fully  implement 
section  403(d)  of  the  act.  As  discussed 
in  the  misleading  container  proposal  (58 
FR  2957  at  2960).  the  agency  believes 
that  the  misleading  packaging  practices 
cited  by  the  comments,  such  as  the  use 
of  side  walls  and  false  bottoms  whose 
only  purpose  is  to  create  empty  space 
(i.e..  space  devoid  of  product),  are 
clearly  misleading,  and  that  therefore, 
no  elaboration  of  section  403(d)  of  the 
act  is  necessary  to  establish  that  such 
practices  constitute  misbranding  under 
the  act. 

Thus,  FDA  concludes  that  the 
statement  in  §  100.100  that  a  food  is 
misbranded  if  "its  container  is  so  made, 
formed,  or  filled  as  to  be  misleading" 
adequately  addresses  misbranding  that 
results  from  the  way  in  which  a 
container  is  made  or  formed,  and  that 
this  approach  is  consistent  with  that  of 
the  States  that  have  chosen  to  adopt 
regulations  of  this  type. 

Accordingly,  FDA  is  incorporating  the 
language  of  section  403(d^  of  the  act  in 
the  first  paragraph  of  new  §  100.100.  as 
proposed  but  concludes  that  no 
elaboration  is  necessary. 

5.  One  comment  stated  that,  because 
FDA  has  not  elaborated  on  the  "made" 
or  "formed"  provisions  of  section  403(d) 
of  the  act.  the  heading  for  proposed 
§  100.100  should  read  "Misleading  fill" 
rather  than  "Misleading  containers." 

FDA  disagrees.  Section  403(d)  of  the 
act  deals  with  misleading  containers.  As 
discussed  in  the  proposal  (58  FR  2957). 
the  misleading  container  provisions  of 
section  403(d)  of  the  act  may  be 
triggered  by  misleading  padcaging 
practices  (i.e..  containers  that  are  made 
or  formed  as  to  be  misleading)  or  by 
misleading  fill.  Although  FDA  has 
chosen  not  to  elaborate  on  the  "made" 
or  "formed"  aspects  of  section  403(d)  of 


the  act.  it  is  Incorporating  these 
provisions  of  section  403(d)  in  new 
$  100.100  in  their  entirety.  Therefore, 
FDA  finds  that  the  heading  "Misleading 
containers"  is  appropriate  and  is  so 
designating  new  §  100.100. 

D.  Misleading  Slack-fill 

6.  Two  comments  stated  that  a  food  is 
mi^randed  if  its  container  includes 
misleading  slack-fill,  regardless  of 
whether  the  slack-fill  is  functional  or 
nonfunctional.  One  comment  provided 
examples  of  slack-fill  that,  in  its  view, 
would  be  misleading  even  though  the 
comment  believed  that  the  exceptions 
set  out  in  proposed  §  100.100  would 
exclude  such  examples  from  the 
proposed  definition  of  nonfunctional  or 
misleading  fill.  For  example,  the 
comment  described  two  opaque  coffee 
cups  containing  candy,  wrapped  in 
ceUophane.  and  sold  as  gift  items.  One 
cup  was  filled  to  capacity  while  the 
other  contained  filler  in  the  nonvisible 
portion  of  the  cup  and  a  smaller  amount 
of  candy  at  the  top.  The  comment  stated 
that  the  two  cups  appeared  to  contain 
the  same  amount  of  candy, 
notwithstanding  accurate  net  weight 
statements.  The  comment  assumed  that 
both  products  would  be  lawful  under 
proposed  S  100.100(a)(5)  which  the 
comment  interpreted  as  exempting  all 
gift  products  from  the  definition  of 
nonfunctional  slack-fill  as  misleading 
fill.  The  comment  suggested  that  FDA 
eliminate  any  possible  ambiguity  by 
modifying  proposed  S  100.100(a)  to 
read:  "(a)  A  container  shall  be 
considered  to  be  filled  as  to  be 
misleading  if  it  contains  nonfunctional 
slack-fill  or  if  it  contains  slack-fill 
which  facilitates  the  perpetration  of 
deception  or  fraud." 

A  second  comment  suggested  that 
FDA  add  a  new  paragraph  (b)  to 
proposed  §  100.100  stating  that  even 
when  a  package  meets  the  criteria  for 
the  exceptions  in  proposed 
§  100.100(a)(1)  through  (a)(5),  the 
package  may  still  be  misleading.  This 
comment  stated  that  such  a  new 
paragraph  should  read  as  followsi^"(h) 
Notwithstanding  compliance  with 
subsection  (a)(1)  through  (a)(^),  a  food  . 
shall  be  misbranded  within  tne  meaning 
of  section  403(d)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  if  it  is  packaged 
in  such  a  way  as  to  be  deceptive  or 
misleading." 

FDA  believes  that  the  comments 
misinterpreted  the  intent  of  the 
exceptions  to  the  definition  of 
nonfimctional  slack-fill  set  out  in 
§  100.100(a).  In  the  misleading  container 
proposal  (58  FR  2957  at  2961),  FDA 
de&ied  "nonfunctional  slack-fill"  as  the 
empty  space  in  a  package  that  is  filled 


to  substantially  less  than  its  capacity  for 
reasons  other  than  to  accomplish  a 
specific  functional  effect.  FDA  set  out  in 
proposed  $  100.100(a)(1)  throudb  (a)(5) 
types  of  products  or  practices  that 
typically  result  in  slack-fill  within  a 
container  but  as  a  part  of  which,  the 
agency  tentatively  concluded,  the  slack- 
fillperforms  a  specific  functional  effect. 
FDA  advises  mat  the  exceptions  to  the 
definition  of  "nonfunctional  slack-fill" 
in  §  100.100(a)  apply  to  that  portion  of 
the  slack-fill  within  a  container  that  is 
necessary  for.  or  results  from,  a  specific 
function  or  practice,  e.g.,  the  need  to 
protect  a  product.  Slack-fill  in  excess  of 
that  necessary  to  accomplish  a 
particular  function  is  nonfunctional 
slack-fill.  Thus,  the  exceptions  in 
§  100.100(a)  provide  only  for  that 
amount  of  slack-fill  that  is  necessary  to 
accomplish  a  specific  function.  FDA 
advises  that  these  exceptions  do  not 
exempt  broad  categories  of  food,  such  as 
gift  products  and  convenience  foods, 
from  the  requirements  of  section  403(d) 
of  the  act.  For  example,  §  100.100(a)(2) 
recognizes  that  some  slack-fill  may  be 
necessary  to  accommodate  requirements 
of  the  machines  used  to  enclose  a 
product  in  its  container  and  is  therefore 
functional  slack-fill.  However, 
§  100.100(a)(2)  does  not  exempt  all 
levels  of  slack-fill  in  all  mechanically 
packaged  products  from  the  definition 
of  nonfunctional  slack-fill. 

Consequently,  in  the  case  of  gift 
products  such  as  those  described  by  the 
first  comment  (i.e..  coffee  cups  filled 
with  candy),  reasonable  amounts  of 
slack-fill  that  result  from  differences  in 
the  volume  of  the  container  (whose  size 
is  also  related  to  its  use  after  the  food 
is  consumed)  and  the  amount  of  food 
contained  therein  is  a  function  of  the 
nature  of  the  gift  product  and  the 
continued  utility  of  the  container.  Slack- 
fill  in  excess  of  that  which  is  dictated 
by  reasonable  differences  in  the  volume 
of  a  gift  container  and  the  amount  of 
food  contained  therein  is  nonfunctional 
slack-fill. 

Space  within  a  container  that  is 
devoid  of  product  is  slack-fill, 
regardless  of  whether  it  contains  air  or 
"filler."  FDA  finds  that  slack-fill  whose 
only  function  is  to  mislead  consumers  is 
nonfunctional  slack-fill.  FDA  also  finds 
that  deceptive  methods  of  packaging 
whereby  that  portion  of  the  contents 
displayed  gives  the  consumer  an 
erroneous  impression  as  to  the  quantity 
of  product  in  a  container,  whether  such 
deception  is  accomplished  through 
•    misleading  fill,  misleading  packaging,  or 
both,  is  misbranding. 

FDA  finds  that  the  above  suggestions 
are  redundant  with  respect  to  the 
provisions  of  §  100.100  that  already 
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state  that  a  food  is  misbranded  if  its 
container  is  so  made,  formed,  or  filled 
as  to  be  misleading.  Thus,  the  six 
categories  of  functional  slack-fill  listed 
in  §  100.100(a)  do  not  provide  a  "safe 
haven"  from  deceptive  packaging 
practices:  packages  whose  slack-fill  is 
functional  but  that  are  otherwise  made, 
fonned,  or  filled  in  a  manner  that  is 
misleading  still  violate  section  403(d)  of 
the  act. 

The  agency  notes  that  in  cases  such  as 
United  States  v.  174  Cases  *  •  *  Delson 
Thin  Mints,  195  F.  Supp.  326  P.N.J. 
1961),  affd  302  F.2d  724  (3d.  Or.  1962), 
courts  have  ruled  that  the  phrase 
"misleading  fill"  is  too  vague  to  permit 
direct  enforcement.  FDA  advises  that 
the  intent  of  §  100.100(a)  is  to  ensure  the 
adequate  implementation  of  section 
403(d)  of  the  act  by  providing  a  more 
concrete,  enforceaole  definition  for  the 
phrase  "misleading  fill."  Thus,  FDA 
finds  that  establishing  a  two-pronged 
test  where  one  of  the  tests  is  whether  a 
container  is  filled  so  as  to  be 
misleading,  as  suggested  by  the 
comment,  does  nothing  to  elaborate  on 
the  meaning  of  "misleading  fill"  or 
"misleading  container"  and  is  therefore 
contrary  to  the  intent  of  this  rulemaking. 

FDA  also  disagrees  with  the 
suggestion  that  functional  slack-fill 
might  be  misleading  slack-fill.  In  United 
States  V.  1 74  Cases  *  *  *  Delson  Thin 
Mints,  the  court  ruled  that  "the  efficacy 
of  the  packaging,  both  from  the 
standpoint  of  protecting  the  product  and 
from  the  standpoint  of  economy  of 
manufacture  outweighs  its  deceptive 
ouality."  provided  that  no  less 
deceptive  alternative  is  available.  FDA 
advises  that  the  exceptions  to  the 
definition  of  "nonfunctional  slack-fill" 
in  new  §  100.100(a)  are  meant  to 
elaborate  on  the  circumstances  in  which 
slack-fill  vdthin  a  package  is  functional 
slack-fill  as  opposed  to  misleading  fill. 
To  the  extent  that  such  slack-fill,  or  the 
practice  that  results  in  such  slack-fill, 
performs  a  necessary  function,  it  would 
not  constitute  nonfunctional  slack-fill 
and  thus  would  not  be  misleading 
within  the  meaning  of  the  term  in 
section  403(d)  of  the  act. 

FDA  finds  Uiat  adding  a  new 
paragraph  (b),  as  suggested,  would  fail 
to  recognize  that  slack-fill  is  justified 
when  it  performs  a  necessary  function 
in  a  packaged  food  product.  FDA  also 
finds  that  to  be  consistent  with  the 
findings  in  cases  such  as  United  States 
v.  174  Cases  •  *  *  Delson  Thin  Mints, 
functional  slack-fill  as  provided  for  in 
§  100.100(a)(1)  through  (a)(6)  is  not 
misleading  fill.  Therefore,  FDA  must 
deny  the  request. 

7,  One  comment  suggested  that,  if 
FDA  does  not  include  a  provision 


prohibiting  misleading  fill  as  requested 
by  the  preceding  comments  (i.e.,  as  a 
two-pronged  test),  the  agency  should 
amend  the  language  in  §  100.100(a)  to 
clarify  that  these  exceptions  apply  only 
to  necessary  or  imavoldable  slack-fill. 
For  example,  the  comment  suggested 
that  proposed  $  100.100(a)(3),  which 
provides  for  normal  product  settling 
during  shipping  and  handling,  be 
changed  to  read  "unavoidable  product 
settling  •  *  *." 

FDA  agrees.  FDA  notes  that  the 
"necessary  or  unavoidable"  aspect  of 
functional  slack-fill  is  expressed  In 
several  exceptions  in  §  100.100  by 
phrases  such  as  "the  requirements  of  the 

machines (§  100.100(a)(2))  and 

"the  need  for  the  package  to  perform  a 
specific  function  *  •  •" 
(§  100.100(a)(4)).  As  stated  above.  FDA 
finds  that  the  exceptions  to  the 
definition  of  nonfunctional  slack-fill  in 
§  100.100(a)  apply  to  that  portion  of  the 
slack-fill  within  a  container  that  is 
necessary  for,  or  results  fit)m,  a  specific 
function  or  practice,  e.g.,  the  need  to 
protect  a  product,  liie  agency  also  finds 
that  slack-fill  in  excess  of  that  necessary 
to  accomplish  a  particular  function  is 
nonfunctional  slack-fill. 

FDA  notes  that  many  factors  influence 
the  amount  of  settling  in  a  product.  The 
physical  characteristics  of  the  product, 
e.g.,  particle  size  and  shape,  product 
density,  and  product  fragility,  will 
dictate  how  densely  a  product  can  be 
packed  without  an  Increased  incidence 
of  product  breakage.  Further,  some 
packaging  equipment  shakes  the 
container  to  encourage  product  settling 
during  the  filling  operation,  thereby 
achieving  a  greater  level  of  fill  within 
the  container  and  reducing  subsequent 
product  settling.  FDA  finds  that,  to  the 
extent  that  the  physical  characteristics 
of  the  product  and  the  limitations  of  the 
filling  machine  contribute  to  product 
settling  during  shipping  and  handling, 
such  slack-fill  is  functional  slack-fill. 
On  the  other  hand,  FDA  finds  that 
adjusting  line  speed  and  filling 
equiptnent  such  that  product  is  more 
loosely  packed  than  necessary,  i.e.,  to 
temporarily  achieve  what  appears  to  be 
a  full  container,  would  not  constitute 
functional  slack-fill  under 
§  100.100(a)(3). 

Accordingly,  FDA^is  amending 
8 100.100(a)(3)  to  specify  that  slack-fiU 
resulting  from  product  settling  during 
shipping  is  functional  slack-fiU  when 
such  slack-fill  is  unavoidable. 

E.  Nonmisleading  Nonfiinctional  Slack- 
fill 

In  the  preamble  to  the  misleading 
container  proposal,  FDA  tentatively 
concluded  (58  FR  2957  at  2961)  that 


slack-fill  in  excess  of  that  required  to 
perform  a  function  in  a  food  is 
nonfunctional  and,  therefore, 
misleading.  FDA  also  Invited  comment 
on  whether  it  makes  a  difference  if  a 
product  is  packaged  in  a  container  that 
allows  consumers  to  fully  view  the 
contents  of  the  container  (58  FR  2957  at 
2962). 

8.  Ten  comments  objected  to  the 
provisions  of  proposed  §  100.100  that 
equate  nonfunctional  slack-fill  with 
misleading  fill.  Several  comments  stated 
that  neither  the  FPLA  nor  section  403(d) 
of  the  act  says  "nonfunctional  slack-fill 
is  misleading,"  yet  proposed  §  100.100 
concludes  that  nonfunctional  sladt-fiU 
constitutes  misbranding. 

Several  comment^  stated  that  FDA 
failed  to  specify  that  product  that  fails 
to  meet  the  criteria  in  proposed 
§  100.100  is  not  misbranded  unless  such 
failure  results  in  deception.  One 
comment  stated  that,  absent  a  finding  of 
consumer  deception  by  FDA, 
nonfunctional  slack-fill  should  not 
render  a  product  misbranded.  These 
comments  maintained  that  products 
packaged  in  containers  that  allow 
consumers  to  fully  view  the  contents  of 
the  package  should  be  exempt  from  the 
definition  of  nonfunctional  slack-fill  as 
misleading  fill.  One  comment  stated 
that  fill  of  container  could  not  be 
misleading  when  product  is  packaged  in 
"clear  or  fairly  clear"  packages. 

One  comment  statea  that  §  100.100 
should  provide  for  adequate  disclosure 
of  slack-fill  in  packages.  The  comment 
acknowledged,  however,  that  label 
disclosure  of  slack-fill  will  not  dispel 
such  visual  misrepresentations  as 
caused  by  egregiously  oversized 
packages.  Another  comment  stated  that 
if  consumers  can  be  informed  of  any 
level  of  slack-fill  writhin  the  package, 
through  label  statements,  pictorials,  or 
other  devices,  they  cannot  be  deceived 
as  to  the  fill  of  the  container.  Several 
comments  cited  the  protection  against 
deception  provided  for  by  net  weight 
statements. 

Finally,  one  comment  stated  that  level 
of  fill  is  irrelevant  in  a  single-serve 
package  so  long  as  the  package  contains 
stifficient  product  to  accomplish  its 
intended  effect,  e.g.,  enough  sweetener 
to  sweeten  a  cup  of  coffee.  Thus,  the 
comment  maintained,  it  would  not  be 
misleading  for  slack-fill  to  exist  in  any 
single-serve  package  that  clearly 
Indicates  the  content's  volume. 

FDA  disagrees  with  the  comments 
that  stated  the  agency  has  no  basis  for 
equating  nonfunctional  slack-fill  with 
misleading  fill.  From  the  beginning  of 
deliberations  to  revise  the  Food  and 
Drugs  Act  in  1933,  a  major  goal  was  to 
protect  consumers  from  packages  that 
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are  made  or  filled  lo  as  to  be 
misleading.  Senator  Copeland  (78 
Congressional  Record  (May  16, 1934)  as 
quoted  in  Dunn,  Federal  Food,  Drug, 
and  Cosmetic  Act  161)  stated  "Anofiier 
dishonest  practice  that  escapes  the 
present  law,  but  can  be  stopped  under 
S.  2800  (section  403(d)l  is  that  of  slack 
filling  containers  of  food  •  •  *." 
Congress  determined  (S.  Rept.  361.  74th 
Cong.,  1st  sess.  9  (1935))  that  packages 
that  are  only  partly  filled  (containing 
slack-fill)  create  a  Mse  impression  as  to 
the  quantity  of  food  they  contain.  Thus, 
throughout  the  legislative  history  of  the 
enactment  of  the  misbranding 
provisions  in  section  403(d)  of  the  act., 
slack-fill  has  been  equated  with 
misleading  fill. 

Recognizing  that  factors  sudi  as 
product  shriiJcaee  after  ^pping  may 
result  in  slack-fill  within  a  package. 
Congress  stated  that  the  provision  in 
section  403(d)  of  the  act  "is  not 
intended  to  authorize  action  against 
packages  that  are  filled  as  full  as 
practicable  in  good  manufacturing 
practice."  (S.  Rept  361,  supra  at  9.)  This 
statement,  although  allowing  for  the 
presence  of  some  amount  of 
unavoidable  slack-fill,  reinforces  the 
concept  that,  fiom  the  standpoint  of  fill, 
nonmisleadinc  containers  are  those  that 
are  filled  as  full  as  practicable. 

In  section  2  of  the  FPLA,  Congress 
states  that  "hiformed  consumers  are 
essential  to  the  fair  and  efficient 
functioning  of  a  free  marieet  economy. 
Packages  and  their  labels  should  enable 
consumers  to  obtain  accurate 
information  as  to  the  quantity  of 
contents  and  should  facilitate  value 
comparison.^'  Section  5(c)  of  the  FPLA 
provides  for  the  promulgation  of 
regulations,  including  regulations 
prohibiting  nonfunctional  slack-fill,  to 
facilitate  value  comparisons  and  to 
prevent  consumer  daception.  Thus,  the 
FPLA  equates  nonfunctional  slack-fill 
with  misleading  fill.  Further,  California 
adopted  the  language  of  the  FPLA  for 
nonfunctional  slack-fill  as  a  basis  for 
prohibiting  misleading  fill.  Finally,  the 
lOM  suggested  that  FDA  also  consider 
using  the  FPLA  definition  of 
nonfunctional  slack-fill  as  a  basis  for 
regulations  to  ensiue  adequate 
implementation  of  section  403(d)  of  the 
act.  FDA  concludes  that  there  is 
adeouate  basis  for  using  a  definition  of 
nonfunctional  slack-fill  as  a  means  to 
implement  the  intent  of  section  403(d) 
of  the  act. 

FDA  finds  that  language  similar  to 
that  used  in  the  FPLA  will  ensiire 
adequate  implementation  of  the 
misleading  container  provisions  of 
section  403(d)  of  the  act  and  is 
consistent  with  the  intent  of  both  the 


FPLA  and  section  403(d).  Therefore, 
FDA  is  establishing  new  §  100.100 
which,  among  other  things,  defines  the 
circumstances  in  which  the  slack-fill 
within  a  package  is  nonfunctional  and, 
therefore,  misleading. 

FDA  also  advises  that  the  standard  in 
section  403(d)  of  the  act  is  whether  a 
container  is  misleading  as  opposed  to 
deceptive  or  fraudulent  According  to 
Webster's  II  New  Riverside  University 
Dictionary,  "fraud"  is  "A  deliberate 
deception  practiced  so  as  to  seciue 
unfair  or  unlawful  gain."  Webster's 
defines  "deceptive"  as  "intended  or 
tending  to  deceive,"  whereas 
"misleading"  is  defined  as  "tending  to 
mislead."  FDA  advises  that  the  term 
"misleading"  does  not  require  any  clear 
implication  regarding  intent  Thus,  it  Is 
not  incumbent  upon  the  agency  to  prove 
deception  in  order  to  deem  a  food  to  be 
misbranded  under  section  403(d)  of  the 
act.  Rather,  FDA  is  defining  misleading 
fill  as  nonfrmctional  slack-fill.  Thus,  the 
appropriate  test  Is  whether  or  not  the 
empty  space  within  a  package  performs 
a  specific  function  in  relation  to  the 
product  or  its  packaging.  FDA  finds  that 
it  is  incimabent  on  manufactiirers. 
knowing  the  physical  characteristics  of 
their  products  and  the  capabilities  of 
their  packaging  equipment,  to  ensure 
that  any  slack-%11  in  their  packages  is 
there  to  perform  one  or  more  valid 
functions.  Slack-fill  whose  only 
function  Is  to  make  the  product 
container  larger,  and  thus  to  deceive  the 
consumer  as  to  the  quantity  of  food  in 
the  container,  Is  nonfunctional  slack-fill 
and.  therefore,  misleading. 

With  respect  to  transparent 
containers.  FDA  notes  ihnt  section 
403(d)  of  the  act  is  Intended  to  prohibit 
partially  filled  packages  that  give  a  false 
impression  as  to  the  quantity  of  food 
they  contain.  FDA  is  not  awaie  of  there 
ever  having  been  any  action  against  a 
product  that  was  allegedly  filled  so  as 
to  be  misleading  that  was  packaged  in 
a  container  that  allowed  consumers  to 
fully  view  Its  contents.  Nor  can  FDA 
conceive  of  any  situation  relate' to  fill 
of  container  where  consiuners  would  be 
misled  as  to  the  quantity  of  cbhtents  in 
such  a  container.  Therefore,  FDA  is 
modifying  §  100.100(a)  to  specify  that  a 
container  that  does  not  allow  consumers 
to  fully  view  its  contents  shall  be 
considered  to  be  filled  as  to  be 
misleading  if  it  contains  nonfunctional 
slack-fill.  Tbis  action  acknowledges  that 
misleading  fill  has  not  been  an  issue 
when  consumers  can  clearly  see  the 
level  of  fill  in  a  container. 

FDA  advises  that  the  exception  for 
containers  that  allow  consumers  to  fully 
view  the  contents  of  the  container 
applies  to  packages  that  are  constructed 


in  sudi  a  way  and  made  from  such 
materials  that  consumers  can  fully  see 
the  amount  of  product  they  are 
purchasing  and,  consequently,  could 
not  be  misled  as  to  the  level  of  fill  in 
the  container.  This  exception  would 
apply  to  containers  made  of  transparent 
material  such  as  a  glass  {ar  or  a  clear 
poly  bag.  It  does  not  refer  to  containers 
made  of  translucent  material  that  must 
be  held  up  to  the  light,  nor  does  it  apply 
to  transparent  containers  bearing 
labeling  or  graphics  such  that  the 
constuner's  clear  view  of  the  contents  is 
obscured. 

FDA  also  advises  that  the  above 
exception  applies  only  to  considerations 
of  fill.  FDA  believes  t^at.  in  a 
transparent  container,  level  of  fill  would 
not.  by  itself,  mislead  consumers  as  to 
the  quantity  of  product  However,  it  is 
conceivable  that  transparent  containers 
could  be  made,  shaped,  or  formed  in 
such  a  way  as  to  mislead  consumers  as 
to  the  quantity  or  quality  of  contents. 
Consequently,  FDA  finds  that  the 
prohibition  against  containers  that  are 
made  or  formed  as  to  be  misleading 
applies  to  both  transparent  and 
nontransparent  containers. 

FDA  aovises  that  the  entire  container 
does  not  need  to  be  transparent  to  allow 
consumers  to  fully  view  its  contents, 
i.e..  a  transparent  lid  may  be  sufficient 
depending  on  the  conformation  of  the 
package.  On  the  other  hand,  FDA  finds 
that  devices,  such  as  a  window  at  the 
bottom  of  a  package,  that  require 
consumers  to  manipulate  the  package, 
e.g.,  turning  it  upside  down  and  shaking 
it  to  redistribute  the  contents,  do  not 
allow  consumers  to  fully  view  the 
contents  of  a  container,  FDA  finds  that 
such  devices  do  not  adequately  ensure 
that  consiuners  will  not  be  misled  as  to 
the  amount  of  product  in  a  package. 
Therefore,  such  foods  remain  subject  to 
the  requirements  in  §  100.100(a)  that 
slack-fill  in  the  container  be  functional 
slack-fill.  Further,  FDA  advises  that 
displaying  a  portion  of  the  contents  in 
such  a  way  as  to  give  consumers  an 
erroneous  impre^on  of  the  quantity  of 
contents  in  a  package,  whether  through 
misleading  packaging  or  through 
misleading  nlling  practices,  constitutes 
misbranding. 

FDA  disagrees  with  the  comments 
that  stated  that  net  weight  statements 
protect  against  misleading  fill.  FDA 
finds  that  the  presence  of  an  accurate 
net  weight  statement  does  not  eliminate 
the  misbranding  that  occurs  when  a 
container  is  made,  formed,  or  filled  so 
as  to  be  misleading. 

Section  403(e)  of  the  act  requires 
packaged  food  to  bear  a  label  containing 
an  accurate  statement  of  the  quantity  of  - 
contents.  This  requirement  is  separate 
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and  in  addition  to  section  403(d)  of  the 
act.  To  rule  that  an  accurate  net  weight 
statement  protects  against  misleading 
fill  would  render  the  prohibition  against 
misleading  fill  in  section  403(d)  of  the 
act  redundant.  In  fact.  Congress  stated 
(S.  Rept  No.  493.  73d  Cong.,  2d  sess.  9 
(1934))  in  arriving  at  section  403(d)  of 
the  act  that  that  section  is  "intended  to 
reach  deceptive  methods  of  filling  •  *  * 
where  the  package  is  only  partly  filled 
and,  despite  the  declaration  of  quantity 
of  contents  on  the  label,  creates  the 
impression  that  it  contains  more  food 
than  it  does."  Thus,  Congress  clearly 
intended  that  failure  to  comply  with 
either  section  would  render  a  food  to  be 
misbranded. 

In  the  misleading  container  proposal 
(58  FR  2957  at  2959),  FDA  noted  that 
some  manufacturers  employ  label 
statements  such  as  "Contents  may  settle 
during  shipping"  or  "Contents  sold  by 
weight,  not  volume"  to  inform 
consimiers  that  a  package  will  probably 
appear  to  be  less  Uian  foil.  Statements 
such  as  "A  certain  amount  of  air  is    - 
packaged  in  each  bag  to  act  as  a  oishion 
against  breakage"  alert  consumers  as  to 
the  presence  of  slack-fill  and  provide 
information  on  the  function  of  the  slack- 
fill  FDA  believes  that  such  label 
statements  may  reduce  consumer 
dissatisfaction  with  functional  slack-fill 
and,  therefore,  encourages  their  use. 
However,  FDA  finds  that  label 
statements  cannot  correct  nonfunctional 
or  misleading  fill. 

FDA  also  disagrees  with  the  comment 
that  stated  that  slack-fill  would  not  be 
misleading  in  any  single-serve  package 
that  indicates  the  voliune  of  the 
contents.  FDA  finds  there  is  no  reason 
to  treat  single-serve  packages  differently 
from  packages  that  contain  multiple 
servings  with  respect  to  prohibiting 
nonfunctional  slack-fill.  To  the  'xtent 
that  slack-fill  exists  in  some  single-serve 
packages  (e.g.,  packages  of  table  salt  or 
coffee  creamer)  because  the 
manufacturer  is  unable  to  further  reduce 
the  size  of  the  package,  such  slack-fill  is 
a  function  of  a  minimum  package  size 
requirement,  as  set  out  in 
§  100.100(a)(6).  In  addition, 
manufacturers  may  package  products, 
such  as  high  intensity  sweeteners,  in 
premeasured  packets  for  the 
convenience  of  consumers.  Thus,  a 
portion  of  the  slack-fill  in  such  packages 
may  result  from  the  need  for  the 
package  to  perform  a  specific  function, 
e.g.,  to  provide  convenience,  and  would 
therefore  be  functional  slack-fill  within 
the  provisions  of  §  100.100(a)(4). 
However,  to  the  extent  that  slack-fill  in 
a  single-serve  package  serves  no 
purpose  other  than  to  mask  the  amoimt 


of  product  present,  it  is  misleading. 
Therefore,  FDA  must  deny  the  request. 

F.  Related  Products— Single  Packaging 
Machine 

9.  Several  comments  stated  that  it  is 
common  practice  to  use  one  package 
size  and  a  single  line  or  filling  machine 
to  package  related  products.  These 
comments  maintained  that  any  law 
regulating  fill-of-container  must  take 
into  account  the  benefits  of  common 
packaging,  at  least  for  related  products. 
One  comment  described  a  single  line 
operation  used  to  package  a  variety  of 
frozen  vegetables  in  the  same-size  poly 
bag.  The  comment  stated  that,  although 
it  believes  the  use  of  the  same-size  bags 
is  appropriate,  diffiarences  in  the  size 
and  shape  of  various  vegetables,  such  as 
peas  and  broccoli  florets,  will  result  in 
different  levels  of  slack-fill  within  each 
package.  The  comment  suggested  that 
FDA  specify  that  related  products  may 
be  pacVaged  on  a  single  line.  Another 
comment  maintained  that  FDA  should 
recognize  as  functional  slack-fill  that 
slack-fill  that  results  from  the  practice  of 
packaging  oddly  shaped  products, 
especially  seasonal  items  such  as  a 
chocolate  Santa  or  an  Easter  bunny,  in 
a  common  package. 

As  stated  in  the  misleading  container 
proposal  (58  FR  2957  at  2961).  this 
regulation  is  not  intended  to  require 
manufacturers  who  are  operating  under 
current  good  manufactxiring  practice  to 
change  the  physical  characteristics  of  a 
food,  nor  is  it  intended  to  require 
manufacturers  to  purchase  additional  or 
more  sophisticated  packaging 
equipment.  FDA  finds  that  the 
exception  from  the  definition  of 
"nonfunctional  slack-fill"  for  slack-fill 
resulting  from  the  requirements  of  the 
filling  machine  adequately  covers  the 
use  of  a  single  filling  machine  to 
package  related  products  when  such  use 
is  appropriate,  without  further 
exemptions.  For  example,  even  though 
the  above  mentioned  chocolate  Easter 
bujiny  and  chocolate  Santa  may  be  of 
approximately  similar  height  and  width, 
theu>«hapes  are  very  different. 
Therefore,  packaging  both  products  in 
the  same  container  would  result  in 
different  levels  of  slack-fill  for  each 
product.  However,  the  slack-fill  in  each 
box  may  still  be  functional  slack-fill  if 
it  is  justifiable  based  on  the 
conformation  of  the  specific  products. 
On  the  other  hand,  using  the  same-size 
package  for  an  Easter  bimny  that  is  12 
inches  (in)  tall  by  6  in  wide  and  for  a 
chocolate  ornament  that  has  a  6-in 
diameter  would  not  be  appropriate. 

FDA  advises  that  the  amount  of  ylack- 
fill  in  a  package  is  the  result  of  both  the 
size  of  the  container  and  the  level  of  fill 


therein.  FDA  notes  that  manufacturers 
wishing  to  market  related  products  in  a 
single,  uniform  container  may  vary  the 
amount  of  product  in  each  container  to 
compensate  for  difference  in  the 
physical  characteristics  of  a  particular 
product.  For  example,  a  spice 
manufacturer  may  fill  one  jar  with  10 
grams  (g)  of  a  leafy  herb,  such  as  parsley 
or  basil.  However,  in  the  case  of  a 
denser  spice,  such  as  ground  cumin,  it 
would  require  approximately  50  g  ot 
product  to  fill  the  same  size  jar  as  foil 
as  practicable.  The  price  of  each  item 
would  then  be  adjusted  to  reflect  both 
the  relative  value  and  the  amount  of  the 
product  in  each  container. 

Equipment  manufacturers  often 
design  filling  equipr^nt  to 
accommodate  different  packaging  needs, 
e.g.,  cups  of  different  heights  with  the 
same  diameter  (lid  size)  or  the  ability  to 
heat  seal  packages  of  varying  length 
from  a  continuous  sleeve  of  packaging 
material.  Further,  some  equipment  is 
designed  so  that  a  simple  adjustment 
can  be  made,  such  as  changing  the  size 
of  the  spacers  between  the  knives  used 
to  cut  candy  bars  to  a  given  length,  that 
changes  the  size  of  the  product  or  the 
fill  of  container.  Therefore,  depending 
on  the  versatility  of  the  machines  used 
to  manufacture  a  product  and  to  ftll  a 
container,  owning  a  single  filling 
machine  does  not  necessarily  limit  a 
manufacturer  to  a  single  package  size  or 
a  single  level  of  fill. 

G.  Small  Package  Exception 

FDA  invited  comment  on  the 
appropriateness  of  establishing  an 
exemption  from  the  definition  of 
nonfunctional  slack-fill  for  packages 
containing  slack-fill  that  results  from  an 
inability  to  forther  reduce  the  size  of  the 
package.  The  agency  noted  that  some 
food  products  (e.g.,  saffron  and 
saccharin)  are  frequently  sold  in  very 
small  quantities  for  various  reasons, 
including  limited  shelf-life,  high  cost 
per  unit  volume,  or  the  need  to  use  only 
a  small  amount  of  the  product  at  any 
one  time. 

10.  Several  comments  stated  that 
small  packages  often  contain  slack-fill 
that  results  from  an  inabiUty  to  forther 
reduce  the  size  of  the  package. 
Comments  maintained  that  such  slack- 
fill  is  a  function  of  a  minimum  package 
size  requirement.  Comments  suggested 
that  proposed  §  100.100(a)  be  modified 
to  specify  that  slack-fill  resulting  from 
an  inability  to  further  reduce  the  size  of 
the  package  is  not  nonfonctional  slack- 
fill. 

One  comment  argued  that,  in  addition 
to  FDA's  basic  food  labeling 
requirements,  packages  must  bear  a  UPC 
code  (Universal  Product  Code)  and,  in 


64130 


Federal  Regiater  /  Vol.  58,  No.  232  /  Monday.  December  6.  1993  /  Rules  and  RegulaUons 


many  cases,  directions  for  preparation 
or  use  of  the  product.  The  comment 
urged  FDA  te  find  that  products 
packaged  in  the  minimum-size  package 
necessary  to  accommodate  all  required 
labeling  information  in  a  readable 
format  are  not  misleadingly  filled. 
Another  comment  stated  that  a 
minimum  package  size  may  be 
necessary  to  accommodate  package 
inserts  such  as  dosing  devices  (e.g., 
measuring  scoops),  coupons,  and  other 
premiums.  Several  comments  stated  that 
a  minimum  package  size  is  necessary  to 
facilitate  handling  and  to  discourage 
pilfering.  Comments  maintained  that 
reducing  package  size  beyond  a  certain 
point  would  be  impracticable  and  could 
result  in  retailere  delisting  products  that 
are  packaged  in  very  small  containers. 

FDA  agrees  that  reducing  package  size 
beyond  a  certain  point  may  cause 
problems.  However,  because  slack-fili  is 
the  difference  between  the  volume  of  a 
container  and  the  amount  of  food 
contained  therein,  manufacturers  can 
control  the  amount  of  slack-fill  through 
choice  of  container  size  or  through  the 
level  of  fill  within  the  container.  At  the 
same  time,  FDA  realizes  that  some 
products,  such  as  products  that  are  used 
in  small  amounts  and  products  with 
limited  shelf-Ufe  or  high  unit  cost,  must 
be  sold  in  small  quantities.  For  example, 
products  such  as  saffron  are  sold  in 
such  small  quantities  (e.g..  2  g  or  less) 
that  a  package  with  no  slack-fill  could 
be  easily  lost  or  stolen.  Further, 
increasing  levels  of  fill  may  not  be  an 
option  because  of  the  high  unit  cost. 

FDA  also  notes  that  additional  factors, 
including  marketing  data  and  handling 
and  distribution  requirements  have  an 
effect  on  what  would  constitute  the 
minimum  package  size  for  a  particular 
product.  Some  products  such  as  breath 
mints  and  bakers  yeast  may  be  packaged 
in  containers  with  very  small  volumes 
(i.e.,  less  than  2  cubic  in).  Such 
products  are  often  sold  from  a  bin 
attached  to  a  shelf  or  rack  in  a  specific 
location  within  the  store.  Thus,  even 
though  these  products  are  sold  in  small 
quantities,  manufacturers  and  retailers 
have  devised  systems  to  faciUtate 
handling  of  the  products,  thereby 
allowing  the  product  to  be  packaged  in 
a  container  whose  size  accurately 
reflects  the  amount  of  product  therein. 
Further,  some  small  packages  are 
attached  to  a  larger  card  such  that 
consumers  can  clearly  see  the  size  of  the 
container,  while  the  card  provides 
additional  surface  area  to  oear  labeling, 
to  facilitate  handling,  or  to  discourage 
pilfering. 

Usage  patterns  may  also  influence  the 
level  of  fill  in  a  package  that  is  already 
relatively  small.  For  example,  market 


data  may  show  that  the  appropriate 
level  of  fill  for  products  that  are 
expected  to  be  prepared  and  consumed 
at  a  single  sitting  would  be  that  amount 
necessary  to  serve  a  typical  family  of 
four.  In  the  case  of  a  gelatin  mix 
sweetened  with  a  hign  Intensity 
sweetener,  this  amount  would  be  no 
more  thian  0.5  ounce  (oz)  of  product 

FDA  finds  that,  to  the  extent  that  such 
foods  must  be  sold  in  small  quantities, 
and  be  packaged  in  a  container  of  some 
minimum  size  to  accommodate  required 
food  labeling  (excluding  any  vignettes 
or  other  nonmandatory  designs  or  label 
information),  discourage  pilfering, 
facilitate  handling,  or  accommodate 
tamper-resistant  devices,  the  resulting 
slack-fill  is  functional  slack-fill. 
Therefore.  FDA  is  adding  new 
paragraph  (a)(6)  to  §  100.100.  which 
states  that  the  empty  space  in  a  package 
that  results  from  an  inability  to  further 
reduce  the  size  of  the  package  is  not 
nonfunctional  slack-fill.  FDA  advises, 
however,  that  manufacturers  relying  on 
this  exception  should  be  prepared  to 
demonstrate  that  the  level  of  fill  is 
appropriate  for  the  particular  product, 
and  that  package  size  cannot  be  further 
reduced. 

H.  Slack-fill  Resulting  Fmm  Product 
Reformulation 

In  the  misleading  container  proposal 
(58  FR  2957  at  2962).  FDA  noted  toat 
product  reformulation  may  change  the 
density,  weight,  or  volume  of  a  product, 
sometimes  drastically.  For  example,  the 
agency  described  a  package  containing 
appro^mately  3  oz  (85  g)  of  gelatin  mix 
sweetened  with  sugar.  The  same 
product  sweetened  with  a  high  intensity 
sweetener  may  weigh  only  0.5  oz  (14  g). 
If  the  manufacturer  uses  the  same 
package  for  both  products,  the  package 
containing  gelatin  sweetened  with  the 
high  intensity  sweetener  will  contain  a 
significantly  greater  amount  of  slack-fill. 
The  agency  noted  that  the  increased 
slack-fill  in  the  package  containing  0.5 
oz  of  product  exceeds  the  amount  of 
slack-fill  that  is  required  to  perfp.nD 
such  necessary  functions  as  protecting 
the  product  and  ensuring  proj^r 
package  closure  in  the  package  that 
contains  3  oz  of  product.  The  agency 
tentatively  concluded  (58  FR  2957  at 
2962)  that,  absent  a  functional  effect,  the 
portion  of  slack-fill  within  a  container 
resulting  from  product  reformulation 
(e.g.,  removal  of  a  macronutrient  such  as 
sucrose)  that  reduces  the  volume  of 
product  in  that  container  constitutes 
nonfunctional  (misleading)  slack-filL 
The  agency  invited  comment  on  this 
tentative  conclusion  and  on  the  criteria 
that  could  be  used  to  distinguish 
between  functional  (justifiable)  and 


nonfunctional  (misleading)  slack-fill  in 
a  case  such  as  this. 

11.  Five  comments  strongly  disagreed 
with  the  agency's  tentative  conclusion 
that  an  artificially  sweetened  version  of 
a  food  (0.5-oz  net  weight)  would  be 
misleaditig  ff  it  were  packaged  in  the 
same-size  container  as  the 
conventionally  sweetened  product  (3.0- 
oz  net  weight).  One  comment 
maintained  that,  in  the  9  yeers  this  type 
of  product  has  been  on  the  market, 
consumers  have  ledmed  that  removing  a 
bulky  constituent,  such  as  sucrose,  may 
reduce  the  total  volume  of  a  food. 
Comments  further  maintained  that 
consumers  associate  package  size  with 
the  amount  of  finished  product,  not  the 
amount  of  mix  in  a  package.  Several 
comments  argued  that  if  the  package 
containing  a  food  formulated  with  a 
high  intensity  sweetener  were  made 
smaller,  consumers  would  assume  that 
the  amount  of  finished  product  from  the 
smaller  package  would  be  less.  Thus, 
comments  argued,  this  is  a  case  where 
conforming  package  size  to  the  physical 
amount  of  product  would  be 
misleading.  One  comment  maintained 
that  the  h^h  volume  of  repeat  sales  for 
such  products,  e.g..  dessert  mixes 
sweetened  with  a  high  intensity 
sweetener,  is  further  evidence  of  the 
lack  of  consumer  deception. 

Similarly,  a  comment  from  a  food 
manufacturer  stated  that  it  produces 
different  versions  of  a  hot  cocoa  mix  in 
single-service  envelopes  packaged  in 
point-of-sale  cartons.  The  products  vary 
in  formulation,  sweeteners,  product 
density,  and  net  weight.  Each  version  of 
the  food  is  packaged  in  the  same-size 
envelope  and  similar  box  and  produces 
the  same  amount  of  finished  product. 
The  comment  maintained  that  of  the 
70.000  letters  and  inquiries  it  received 
from  consumers  in  the  last  year,  only  2 
questioned  why  the  sugar-free  diet  hot 
cocoa  mix  was  packaged  in  the  same- 
size  container  as  the  regular  hot  cocoa 

mix. 

On  the  other  hand,  one  comment  gave 
the  example  of  a  suaar-firee  diet  product 
where  a  portion  of  the  increase  in  slack- 
fill  resulting  from  product  reformulation 
would,  in  its  view,  constitute 
misleading  fill.  The  comment  included 
copies  of  two  containers,  one  for  a 
sugar-free  product  and  the  other  for  a 
diet  version  of  the  sugar-free  food.  The 
comment  maintained  that  consumers 
expect  the  weight  and  voliune  of  a 
sugar-free  food  to  be  less  than  the 
conventional  food  because  of  the 
removal  of  the  bulky  sweetener. 
However,  according  to  the  comment,  the 
diet  sugar-free  version  of  the  food 
achieves  its  low^r  caloric  value  largely 
by  reducing  the  level  of  a  major 
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nutritive  ingredient.  According  to  the 
comment,  the  volume  of  the  resulting 
diet  product  is  one-third  less  than  that 
of  the  regular  sugar-free  food.  The 
comment  suggested  that  FDA  specify 
that  slack-fill  resulting  from  the  removal 
of  an  essential  nutritive  ingredient 
constitutes  misleading  fill. 

FDA  notes  that  reformulated  products 
and  substitute  foods  cover  a  very  broad 
range  of  products.  Product 
refarmuiations  are  not  limited  to  the 
renKival  of  bulky  constituents  such  as 
sucrose  but  include  product 
reformulations  that  result  in  less 
dramatic  changes  in  product  volume. 
For  example,  a  manufacturer  of  a  dried 
pasta  salad  mix  who  uses  a  tube-shaped 
macaroni  product  may  also  market  a 
second  type  of  pasta  salad  mix  using  a 
spiral  shaped  pasta  product.  Because 
the  pasta  component  of  each  mix  has  a 
different  shape,  each  mix  would  occupy 
a  different  volume  within  the  container 
while  still  providing  the  same  amount 
of  finished  product  (e.g.,  six  140-g 
servings).  The  degree  to  which  product 
reformulation  changes  the  amoimt  of 
slack-fill  in  a  container  depends  on  the 
degree  to  which  the  shape  or  density  of 
the  new  ingredient  diCfiare  fit)m  that  of 
the  original  ingredient  and  on  the  effect 
of  the  reformulation  on  the  volume  of 
the  food. 

'   Constmiers  develop  expectations  as  to 
the  amovmt  of  product  they  are 
purchasing  based,  at  least  in  part,  on  the 
size  of  the  container.  The  congressional 
report  that  accompanied  the  FPLA 
stated:  "Packages  nave  replaced  the 
salesman.  Therefore,  it  is  urgently 
required  that  the  information  set  forth 
on  these  packages  be  sufficiently 
adequate  to  apprise  the  consumer  of 
their  contents  and  to  enable  the 
purchaser  to  make  value  comparisons 
among  comparable  products"  (H.R. 
2076.  69th  Cong.,  2d  sess.,  p.  7 
(September  23, 1966)).  TTius,  packaging 
becomes  the  "final  salesman"  between 
the  manufacturer  and  the  consumer, 
communicating  information  about  the 
quantity  and  quality  of  product  in  a 
container.  Further,  Congress  stated  (S. 
Rept  361.  supra  at  9)  that  "Packages 
only  partly  filled  create  a  false 
impression  as  to  the  quantity  of  food 
which  they  contain  despite  the 
declaration  of  quantity  of  contents  on 
the  label." 

In  cases  such  as  United  States  v.  174 
Cases  *  *  •  Delson  Thin  Mnts  and 
United  States  v.  116  Boxes  *  *  *  Arden 
Assorted  Candy  Drops,  80  F.  Supp.  911, 
913.  (D.  Mass..  1948),  the  courts  have 
ruled  that  the  standard  against  which 
misleading  fill  should  be  tested  is 
whether  the  container  would  be  likely 
to  mislead  the  ordinary  purchaser  as  to 


the  quantity  of  its  contents.  In  other 
words,  would  the  average  consumer 
expect  to  find  more  product  in  a 
package  than  that  which  is  contained 
therein?  FDA  agrees  that  many 
consumers  who  have  become  familiar 
with  substitute  foods,  such  as  a  dry 
dessert  mix  sweetened  with  a  high 
intensity  sweetener,  understand  that 
removing  the  bulky  sweetener  may 
result  in  a  smaller  volume  of  mix,  while 
the  amount  of  finished  product  remains 
the  same.  However,  consumers  who  are 
not  familiar  with  a  particular  substitute 
food  may  be  misled  as  to  the  amount  of 
product  that  they  are  purchasing  if  the 
amount  of  product  changes,  and  the  size 
of  the  container  remains  the  same.  Such 
confusion  is  evidenced  by  the  comment 
that  acknowledged  receiving  two  letters 
questioning  why  a  small  amount  of  a 
substitute  food  was  packaged  in  the 
same-size  container  as  that  used  to  hold 
a  larger  quantity  of  the  regular  product. 
FDA  also  notes  that,  although 
consumers  may  become  used  to  the 
presence  of  nonfunctional  slack-fill  in  a  - 
particular  product  or  product  line,  the 
recurrence  of  slack-fill  over  an  extended 
period  of  time  does  not  legitimize  such 
slack-fill  if  it  is  nonfunctional. 

Further,  FDA  disagrees  with  the 
comments  that  stated  that  packaging  a 
substitute  or  reformulated  food  in  a 
smaller  container  than  the  regular 
product  would  be  potentially 
misleading  about  the  amount  of  finished 
product  that  the  substitute  or 
reformulated  food  would  produce,  i.e., 
that  consumers  would  assume  that  the 
smaller  container  provides  a  smaller 
amount  of  finished  product.  FDA  notes 
that,  because  of  consumer  interest  in 
environmental  issues  such  as  minimal 
packaging  and  recycling  and  because  of 
economic  incentives  to  reduce 
packaging,  shipping,  and  storage  costs, 
many  products  are  being  marketed  in 
forms  such  as  concentrates  and  refills. 
The  fact  that  the  smaller  package 
provides  as  much  product  as  a  larger 
package  can  be  readily  conmiimicated  to 
the  ctfbsimier.  Just  as  label  statements 
such  as  "packed  by  weight  not  volume" 
may  be  used  to  explain  functional  slack- 
fill,  label  statements  such  as  "Special 
blend,  this  39  ounce  can  provides  at 
least  36  more  cups  of  conee  compared 
to  a  3  pound  (48  ourice)  can  of  regular 
coSee"  may  be  used  to  explain  that  a 
small  package  provides  as  much  or  more 
product  than  a  larger  package.  FDA 
advises,  however,  that  label  statements 
do  not  dispel  the  misleading  aspect  of 
nonfunctional  slack-fill. 

FDA  finds  that  product  reformulation 
does  not,  by  itself,  justify  slack-fill  in 
excess  of  that  which  is  functional  in  the 
regular  or  original  product.  On  the  other 


hand,  slack-fill  in  different  versions  of 
related  products  may  be  functional 
slack-fill  under  §  100.100(a)(2) 
(requirements  of  filling  machines), 
provided  that  the  manufacturer  is 
making  appropriate  use  of  available 
packaging  materials  and  filling 
equipment.  Furthermore,  FDA 
recognizes  that  reducing  package  size 
below  a  certain  minimum  may  not  be 
possible  and  has  provided  for  slack -fill 
resulting  from  an  inability  to  further 
reduce  Uie  size  of  a  package  in 
§  100.10G(a)(6).  Thus,  in  the  case  of 
products  such  as  gelatin  sweetened  with 
a  high  intensity  sweetener,  where  a 
product  is  sola  in  small  amounts,  slack- 
fill  may  be  a  functieo  of  a  minimum 
package  size  requireiftent. 

FDA  agrees  with  the  conunent  that 
stated  that  removal  of  an  essential 
nutritive  ingredient  from  a  food  is 
potentially  misleading.  As  stated  above, 
product  reformulation  does  not,  by 
itself,  justify  slack-fill  in  excess  of  that 
which  is  fuiactional  in  the  regular  or 
original  product.  Thus,  it  is  incumbent 
on  the  manufacturer  of  a  substitute  food 
to  demonstrate  that  the  slack-fill  in  their 
packages  does  not  exceed  that  which  is 
necessary  to  perform  a  function  for  the 
food. 

FDA  also  advises  that  foods  that 
purport  to  be  useful  in  maintaining  or 
reducing  caloric  intake  or  body  weight 
must  conform  to  the  requirements  of 
§  105.66  (21  CFR  105.66),  including  the 
requirement  that  they  not  be 
nutritionally  inferior  to  the  food  for 
which  they  substitute.  A  substitute  food 
that  is  nutritionally  inferior  to  the  food 
for  which  it  substitutes  must  be  labeled 
"imitation".  Absent  this  labeling,  the 
food  is  misbranded  under  section  403(c) 
of  the  act.  However,  section  403(c)  is 
separate  and  apart  from  the  misleading 
container  provisions  in  section  403(d)  of 
the  act. 

/.  Immediate  Container 

12.  One  comment  stated  that  slack-fill 
applies  only  to  the  immediate  container 
in  which  a  food  is  packaged,  and  that  it 
never  refers  to  the  amount  of  unfilled 
space  between  the  immediate  container 
and  external  packaging.  The  comment 
defined  "immediate  container"  as  that 
portion  of  the  packaging  that  is  in 
immediate  contact  with  the  product. 
The  comment  suggested,  for  example, 
that  in  the  case  of  a  dry  dessert  mix 
formulated  writh  a  high  intensity 
sweetener  and  a  conventionally 
sweetened  dessert  mix.  both  products 
could  be  packaged  in  the  same-size  box 
because  the  only  place  where  slack-fill 
needs  to  be  considered  is  within  the 
package  liner  that  immediately  contains 
the  dry  mix.  Therefore,  according  to  the 
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comifeeht,  manufacturers  could  avoid 
excess  slack-fill  by  reducing  the  air 
space  in  the  package  liner  containing 
the  dry  mix  made  with  a  high  intensity 
sweetener.  The  comment  also  stated 
that,  to  the  extent  that  there  is  any  issue - 
with  respect  to  the  use  of  the  same-size 
outer  box  for  both  regular  and  sugar-free 
products,  the  issue  is  one  of  potentially 
deceptive  packaging  and  not  slack-fill. 

FDA  disagrees  with  the  comment's 
interpretation  of  "immediate  container." 
Section  201(1)  of  the  act  (21  U.S.C. 
321(1))  specifically  states  that  the  phrase 
"immediate  container"  does  not  include 
package  liners.  Furthermore,  section 
10(b)  of  the  FPLA  (15  U.S.C.  1459(b)) 
defines  "package"  as  "•  •  *  any 
container  or  wrapping  in  which  any 
consumer  commodity  is  enclosed  for 
use  in  the  delivery  or  display  of  that 
consumer  commoidity  to  retail 
purchasers  •  •  •."  Thus,  the  box  that  the 
consumer  sees  when  purchasing  the 
dessert  mix  not  the  bag  within  the  box, 
is  the  immediate  container.  The  amoimt 
of  slack-fill  in  the  dessert  mix  package 
would  be  based  on  the  volume  of  the 
box.  The  term  "package",  as  defined  in 
the  FPLA,  does  not  include  shipping 
containers  or  wrapping  used  solely  for 
transport  or  such  containers  or 
wrappings  that  bear  no  printed  matter 
pertaining  to  any  particular  commodity. 

FDA  also  advises  that  deceptive 
packaging  refers  to  containers  that  are 
made  or  formed  so  as  to  be  misleading, 
such  as  containers  made  with  false 
bottoms.  Therefore,  the  issue  Invplved 
in  the  example  provided  by  the 
comment,  i.e.,  two  products  that  differ 
in  volume  but  produce  similar  amoimts 
of  finished  product,  is  one  of  fill,  not 
packaging. 

/.  Additional  Exceptions  to  the 
Definition  of  "Nonpmctional  Slack-fill" 

Many  comments,  although  generally 
in  favor  of  proposed  §  100.100, 
requested  clarification  of  various 
provisions  of  the  proposal  or  suggested 
additional  exceptions  to  the  proposed 
definition  of  nonfunctional  slack-fill. 
Specific  comments  were  as  follows. 

Nfachine  Requirements 

13.  Several  comments  slated  that  FDA 
has  not  formally  recognized  all  the 
requirements  of  the  machines  used  for 
enclosing  the  contents  of  a  package.  One 
comment  stated  that  other  machines, 
such  as  equipment  used  to  fill  to 
headspace  above  a  product  with 
nitrogen  to  protect  the  product  from 
oxidation,  have  fill  requirements. 
Comments  urged  FDA  to  recognize  that 
slack-fill  that  results  from  the 
requirements  of  machines  used  to 
enclose  the  contents  in  a  package  is  not 


limited  to  filling  machines  but  may 
include  other  machines  used  to  process 
or  package  the  product. 

H)A  agrees  that  packaging  a  product 
may  involve  a  series  of  \mit  operations, 
such  as:  (1)  Filling  product  In  a 
container,  (2)  flushing  headspace  with 
nitrogen,  and  (3)  sealing  the  container. 
Each  unit  operation  may  require  use  of 
a  single,  specialized  piece  of  equipment. 
FDA  advises  that  the  statement  in 
8 100.100(a)(2)  that  recognizes  that 
slack-fin  that  results  from  the 
requirements  of  "the  machines  used  for 
enclosing  the  contents  in  such  package" 
is  not  nonfunctional  covers  not  only  the 
reqmrements  of  the  filling  machine 
itself  but  of  all  equipment  Involved 
when  product  and  package  come 
together.  FDA  finds  that,  to  the  extent 
that  slack-fill  is  necessary  for  the 
efficient  functioning  of  the  machines 
used  to  enclose  the  contents  in  a 
package,  such  slack-fill  is  functional 
slack-fiU. 

14.  Two  comments  stated  that,  in 
some  instances,  vending  machines  only 
accommodate  a  standard  size  package. 
Thus,  products  sold  in  vending 
machines  may  have  some  empty  space 
related  to  the  constraints  of  the  vending 
machine  and  the  value  of  the  product 
relative  to  the  expected  price  range  for 
products  sold  in  a  vending  machine. 
The  comments  requested  that  slack-fill 
in  a  vending  machine  package  be 
recognized  as  a  function  of  "the 
requirements  of  the  machines  used  for 
enclosing  the  contents  in  such  package" 
as  set  out  in  §  100.100(a)(2). 

FDA  disagrees.  The  provisions  in 
S  100.100(a)(2)  provide  for  slack-fill 
resulting  from  the  requirements  of  the 
machines  used  to  enclose  a  product 
within  a  container.  FDA  notes  that  this 
exception  is  specific  to  those  machines 
involved  in  bringing  together  a  product 
and  its  package.  The  exception  does  not 
extend  to  all  machines  used  in  the 
manufacture,  distribution,  and  sale  of  a 

food. 

FDA  advises  that  many  vending 
machines  are  able  to  acconunodeteni 
wide  variety  of  package  sizes  and 
shapes.  Further,  many  vending 
machines  are  able  to  dispense  different 
products  at  different  prices,  such  as  a 
package  of  gum.  a  candy  bar,  or  a  bag 
of  potato  chips,  from  a  single  machine. 
Tlie  comments  did  not  provide  any 
evidence  that  the  requirements  of 
vending  machines  would  result  in  the 
presence  of  functional  slack-fill  in  a 
significant  number  of  products. 
Furthermore,  when  consumera 
contemplate  purchasing  a  product  from 
a  vending  machine,  value  comparisons 
based  on  visual  assessment  of  the 
product,  including  the  size  of  the 


package,  become  even  more  important 
compared  to  other  purchasing 
situations.  Thus,  after  careful 
consideration  of  the  comments,  FDA 
finds  that  there  is  no  basis  to  exempt  the 
slack-fill  in  containers  that  are  sold 
through  vending  machines  from  the 
definition  of  "nonfunctional  slack-fill" 
in  8 100.100(a). 

Gifk  Products 

IS.  Several  comments  stated  that  the 
exception  to  the  definition  of 
nonfunctional  slack-fill  in  proposed 
8 100.100(a)(3)  should  not  be  limited  to 
gift  products.  Comments  provided 
examples  of  packaging  that  is  intended 
for  reuse  by  consiuners  but  that  is  not 
necessarily  sold  as  part  of  a  gift  item. 
Examples  included  canisters  designed 
as  coin  banks  or  for  other  storage  uses; 
hohday,  commemorative,  or  collectors 
items:  and  jars  that  can  be  used  as 
glasses.  Comments  maintained  that 
these  items  are  often  meant  as 
promotional  packs  rather  than  gift 
items.  One  comment  suggested  that  FDA 
exempt  gift  items  or  "products  packaged 
in  other  reusable  containers."  In  order 
to  qualify  for  such  an  exemption,  the 
comment  suggested  the  following 
criteria:  (1)  That  the  quality  of  the 
package  greatly  exceed  that  which  is 
necessary  to  merely  contain  the  product, 
and  (2)  that  the  package  play  a  primary 
role  in  the  presentation  of  the  food.  The 
comment  maintained  that  cheap 
packages  such  as  those  made  of  "flimsy 
cardboard  writhout  additional  covering" 
should  not  be  included  in  this 
exemption.  The  comment  also  stated 
that  the  size  and  conformation  of  most 
reusable  containers,  other  than 
hou»«aold  items,  can  be  easily 
controlled. 

On  the  other  hand,  one  comment 
maintained  that  manufactiirers  of  gift- 
type  products  in  noiueusable 
containers,  where  the  container  plays  a 
role  in  the  presentation  of  the  food, 
need  the  same  amount  of  flexibility  as 
manufocturers  of  gift  products  in 
reusable  containers.  In  support  of  its 
argument,  the  comment  described  two 
types  of  containers,  e.g.,  a  rectangular 
cookie  tin  and  a  paperboard  box,  both 
having  the  same  volume,  design,  and 
label  vignettes.  The  conmient 
aaintained  that  the  paperboard  box 
would  be  as  attractive  as  the  tin  but 
would  be  available  to  consumera  at  a 
lower  cost. 

This  comment  suggested  the 
following  criteria  to  distinguish  gift 
products  from  conventional  food  items: 
(1)  Seasonal  items  and  items  sold  for 
special  occasions  (e.g.,  holidays  and 
birthdays)  where  packages  are  designed 
to  convey  appropriate  sentiments,  and 
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(2)  the  quality  of  the  food  component 
exceeds  that  of  the  conventional  food, 
and  this  superior  quality  is  conveyed  by 
the  package  (e.g..  gourmet  items  sold  in 
spedalty  food  shops). 

The  comment  also  maintained  that, . 
because  FDA  has  defined  a  "gift  item" 
merely  as  a  product  that  "is  in  a  form 
intended  to  be  used  as  a  gift"  in  the  new 
nutrition  labeling  regulations  (58  FR 
2159  and  2184,  January  6. 1993).  the 
distinction  between  gift  items  packaged 
in  reusable  versus  nonreusable 
containers  in  this  rulemaking  is 
unnecessary.  The  comment  suggested 
that  FDA  amend  8 100.100(a)(5)  to  read 
"where  a  product  is  packaged  in  a  form 
intended  to  be  used  as  a  gift."  thereby 
eliminating  the  distinction  between 
reusable  and  nonreusable  containers 
and  focusing  on  the  gift  nature  of  the 
food. 

A  few  comments  stated  that  slack-fill 
resulting  from  packaging  practices 
whose  value  lies  in  the  aesthetics  of 
presenting  the  product  or  in  conveying 
a  sentiment  should  be  allowed  when 
"the  most  significant  purpose  of  the 
package  configuration  is  something 
other  than  to  misrepresent  the  quantity 
of  its  contents." 

FDA  agrees  with  the  comment  that 
stated  that  the  proposed  exemption  for 
functional  slack-fill  in  gift  products 
(§  100.100(a)(5))  should  be  expanded  to 
include  products  consisting  of  a  food 
packaged  in  a  reusable  container  where 
the  container  has  value  that  is  both 
significant  in  proportion  to  the  value  of 
the  product  and  independent  of  its 
function  to  hold  the  food.  FDA  advises 
that  part  of  the  purchase  of  a  food 
packaged  in  a  reusable  container  is  the 
continued  utility  of  the  container.  FDA 
finds  that  the  interest  in  the  reusable 
container  would  exist  whether 
consumers  purchase  the  product  as  a 
gift  or  for  their  own  use.  Therefore, 
slack-fill  resulting  from  reasonable 
differences  in  the  volume  of  a  reusable 
container  and  the  amount  of  food 
contained  therein  would  be  functional 
slack-fill. 

FDA  notes  that,  depending  on  the 
nature  of  the  food  and  the  type  of 
container  used,  manufacturers  will  have 
varying  degrees  of  control  over  the 
amount  of  slack-fiU  in  the  container. 
FDA  disagrees  with  the  comment  that 
stated  that  manufacturers  using 
nonreusable  containers  need  the  same 
amount  of  flexibility  as  manufacturers 
of  gift-type  products  packaged  in 
reusable  containers.  FDA  finds  that 
manufacturers  packaging  product  in 
nonreusable  containers  have  more 
control  over  the  size  and  conformation 
of  such  containere  compared  to 
manufacturera  packaging  product  in 


certain  household  items,  such  as  a 
coffee  mug  or  a  tea  pot,  whose  size  and 
shape  is  also  dependent  on  its  intended 
use  after  the  food  is  consumed. 

FDA  finds  that  the  term  "reusable 
container"  describes  household  items 
(e.g.,  baskets  and  coffee  cups)  and 
durable  commemorative  or  promotional 
packaging  (e.g.,  holiday  tins  and 
canisters  with  nostalgic  graphics).  FDA 
agrees  with  the  comment  that  stated  that 
containere  made  of  flimsy  materials 
should  not  be  included  in  this 
exemption.  FDA  advises  that  the 
purpose  of  8 100.100(a)(5)  is  to  provide 
a  certain  degree  of  flexibility  to 
manufacturers  of  products  packaged  in 
containers,  such  as  reusable  household 
items,  that  have  a  function  above  and   • 
beyond  that  of  containing  the  food. 
Consequently,  FDA  is  retaining  the 
proposed  criterion  that  such  containers 
be  reusable  after  the  food  is  consumed. 

FDA  advises  that  the  definition  of 
"gift  item"  in  the  January  6. 1993.  final 
rule  on  nutrition  labeling  (58  FR  2079 
at  2159  and  2184)  was  concerned  with 
providing  consumers  with  accurate  and 
accessible  nutrition  information  that 
could  be  used  to  plan  a  healthy  diet. 
Thus,  the  nature  of  the  container  was 
not  germane  to  that  final  rule.  However, 
this  final  rule  is  concerned  with  the 
ability  of  consumera  to  make 
appropriate  value  comparisons  based  on 
their  perception  of  the  quality  and 
quantity  of  food  in  a  container.  FDA 
advises  that,  in  this  context,  any  factora 
that  influence  the  way  in  which  a 
container  is  made,  formed,  or  filled  are 
important  considerations.  FDA  finds 
that  some  reusable  containere  are 
available  in  a  Hmited  range  of  sizes,  and 
that  using  such  containere  to  package 
product  may  result  in  slack-fill  that  is. 
in  part,  a  function  of  the  size  of  the 
container  relative  to  its  continued  utility 
after  the  food  is  consumed.  Therefore, 
FDA  concludes  that  the  nature  of  the 
container,  i.e.,  its  continued  utility,  may 
have  a  significant  influence  on 
container  fill. 

Most  manufacturers  try  to  market 
their  |5Voducts  as  attractively  as 
possible.  FDA  finds  that  providing  for 
slack-fill  solely  as  a  function  of 
aesthetics  is  neither  necessary  nor 
appropriate.  FDA  believes  that  such  an 
exception  would  cover  a  very  broad  and 
poorly  defined  range.of  packaging 
practices.  Therefore,  FDA  denies  the 
reouest. 

Accordingly,  FDA  is  modifying 
proposed  8 100.100(a)(5)  to  specify  that 
reasonable  amounts  of  slack-fill 
resulting  fix)m  the.  packaging  of  a  food 
component  in  a  reusable  container, 
where  the  container  is  part  of  the 
presentation  of  the  food  and  has 


sigriificant  value  independent  of  its 
function  to  hold  the  food,  is  not 
nonfunctional  slack-fill.  FDA  finds  that 
exempting  reasonable  amounts  of  slack- 
fill  in  products  consisting  of  a  food 
component  and  a  reusable  container 
will  provide  manufacturers  with 
flexibility  in  packaging  such  products, 
when  such  flexibility  is  needed,  and 
will  provide  consumera  with  product 
choices. 

Slack-fill  That  Plays  a  Role  in  the 
Preparation  or  Consumption  of  a  Food 

16.  One  comment  objected  to  that 
portion  of  proposed  8 100.100(a)(4)  that 
excepted  slack-fill  that  performs  a 
function  in  the  prep^tion  or 
consumption  of  a  foo^  from  the 
definition  of  nonfunctional  slack-fill 
"where  such  function  is  inherent  to  the 
nature  of  the  food  and  is  clearly 
labeled."  The  comment  suggested  that 
FDA  modify  proposed  8 100.100(a)(4)  to 
provide  that  such  function  must  be 
either  obvious  or  clearly  labeled.  In 
support  of  its  position,  the  comment 
stated  that  it  markets  cereal  in  bowl- 
shaped  containere.  The  comment  stated 
that  it  is  obvious  to  consumera  that  the 
bowl-shaped  package  not  only  contains 
their  product  but  may  also  hold  added 
milk  and  be  used  to  eat  the  food.  The 
comment  maintained  that  when  the 
function  of  the  package  is  obvious,  it  is 
not  necessary  to  explain  it  on  the  label. 

FDA  agrees  that  when  the  function  of 
the  slack-fill  is  obvious  (e.g..  a  bowl- 
shaped  food  package  that  can  be  used  to 
consume  the  food),  it  is  not  necessary  to 
provide  a  label  statement  declaring  the 
obvious.  FDA  notes  that  some  products 
may  be  packaged  so  that  consumera  can 
clearly  see  the  amount  of  product 
relative  to  other  components  of  the 
packaging,  such  as  a  baking  tray.  For 
example,  six.  one-half  cup.  single- 
serving  containere  of  pudding  may  be 
surrounded  by  an  open-ended 
cardboard  sleeve  that  allows  consumers 
to  view  the  size  of  the  cups  and  to  see 
that  they  can  be  used  to  consume  the 
food.  A  box  containing  several  packages 
of  a  dry  seasoning  mix  for  salad 
dressings  and  a  glass  bottle  in  which  the 
dressings  can  be  mixed  and  served  may 
be  designed  to  display  the  bottle  and  the 
smaller  packages  of  seasoning  mix. 

On  the  other  hand,  many  of  the  food 
products  addressed  by  8 100.100(a)(4) 
are  new  and  novel  and  may  be 
unfamiliar  to  consumers.  The  number 
and  range  of  these  products  are  likely  to 
increase  with  future  advances  in 
innovative  packaging  technologies  and 
product  development.  For  example,  a 
package  of  microwavable  brownies  may 
contain  a  tray  in  which  the  brownies 
can  be  mixed  and  cooked.  Thus  the  size 
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of  the  package  is  a  function  of  the 
requirements  of  the  baking  tray,  not  the 
amount  of  prtxiuct.  Further,  the 
convenience  aspect  of  this  product  may 
include  not  only  faster  preparation  but  . 
a  smaller  volume  of  product  compared 
to  a  typical  package  of  brownie  mix 
intended  to  be  cooked  in  a  conventional 
oven. 

FDA  finds  that  slack-fill  resulting 
from  the  need  for  a  package  to  perform 
a  specific  function  (e.g..  to  play  a  role 
in  the  preparation  or  consumption  of  a 
food),  where  such  function  is  inherent 
to  the  nature  of  the  food,  is  functional 
slack-fill.  FDA  also  finds  that  the 
function  of  such  packaging  is  a  material 
fact  in  the  purchase  of  the  food  product 
and  must  \m  communicated  to  the 
consumer.  Therefore.  FDA  has  modified 
proposed  8 100.100(aK4)  to  require  that 
the  function  of  such  slack-fill  be  clearly 
communicated  to  the  consumer. 

17.  Another  comment  requested  that 
FDA  amend  proposed  §  100.100(a)(4)  to 
include  minimum  type  size  and 
placement  requirements  for  statements 
explaining  the  function  of  the  slack-fill. 
The  comment  suggested  that  FDA 
incorporate  requirements  similar  to 
those  established  for  net  quantity 
declarations  in  21  CFR  101.105(i). 

FDA  notes  that  under  section  403(f)  of 
the  act.  required  information  shall  be 
prominently  placed  on  the  label  or 
labeling  "with  such  conspicuousness  * 
•  •  and  in  such  terms  as  to  render  it 
likely  to  be  read  and  understood  by  the 
ordinary  individual  under  customary 
conditions  of  purchase  and  use." 
Failure  to  comply  with  section  403(f)  of 
the  act  renders  a  food  misbranded.  FDA 
also  notes  that  21  CFR  101.15  (§  101.15) 
sets  forth  conditions  under  which 
required  statements  may  be  deemed  to 
lack  the  appropriate  prominence  or 
conspicuousness,  FDA  has  previously 
found  (58  FR  2470  at  2473)  that  section 
403(f)  of  the  act  is  adequately 
implemented  by  FDA  regulations. 

The  comment  did  not  provide  any 
basis  on  which  to  conclude  that  section 
403(f)  of  the  act  and  the  implementing 
regulations  in  8 101.15(a)  v«ll  not  be 
adequate  to  ensiire  that  information 
concerning  the  function  of  slack-fill  in 
containers  is  clearly  communicated  to 
consumers,  and  that  more  specific  type 
size  and  placement  requirements  are 
necessary.  Therefore,  FDA  is  not 
establishing  specific  requirements  for 
type  size  or  placement  of  statements 
related  to  the  function  of  slack-fill 
within  a  contains.  However,  should 
FDA  determine,  m  its  experience  with 
new  §  100.1DO(a)(4),  that  such 
requirements  would  improve 
implementation  of  §  100.100,  it  would 


consider  amending  the  regulation 
accordingly. 

Dietary  Supplements 

18.  One  comment  requested  that 
slack-fill  in  dietary  supplements  be 
exempt  finm  the  definition  of 
nonf^ctional  slack-fill  because, 
according  to  the  comment,  consumers 
do  not  make  the  same  types  of  value 
comparisons  with  respect  to  dietary 
supplements  that  they  make  for 
conventional  food  products.  Therefore, 
according  to  the  comment,  consumers 
cannot  be  misled  as  to  the  amount  of 
product  they  are  purchasing. 

FDA  disagrees.  The  agency  is  not 
convinced  by  the  comment  that  there  is 
any  reason  to  treat  dietary  supplements 
differently  from  other  conventional  food 
items.  Some  exceptions  may  be 
appropriate  to  this  commodity  class 
(e.g..  the  small  package  exemption): 
however,  dietary  supplements  are  food 
and,  as  such,  must  comply  with  section 
403(d)  of  the  act. 

Test  Products 

19.  Several  comments  suggested  that 
FDA  provide  an  exemption  in  §  100.100 
for  products  that  are  being  test 
marketed. 

FDA  is  aware  that  a  significant 
proportion  of  new  products  are 
introduced  into  the  marlcet  place  but  are 
discontinued  after  a  brief  trial.  FDA 
understands  that  there  may  be  a 
reluctance  on  the  part  of  some 
manufacturers  to  purchase  new 
packaging  equipment  for  a  product 
whose  futiure  is  uncertain.  At  the  same 
time,  FDA  believes  that  if  consumers  are 
paying  fair  market  price  for  test 
products,  they  deserve  fair  market 
value.  Therefore.  FDA  finds  that  test 
product  containers,  like  those  of  any 
other  food  product,  must  facilitate  value 
comparisons  and  not  be  misleading. 

Further,  depending  on  the  nature  of 
the  product  and  the  size  of  the 
company,  a  test  market  may  be  quite 
extensive,  e.g..  involving  a  signj^cant 
market  share,  distribution  in  all  States, 
and  an  unlimited  period  of  tinje.  FDA 
expects  manufacturers  to  examme  their 
choice  of  packaging  when  preparing  to 
introduce  a  new  product  into  the  market 
place.  In  some  instances,  such  as  the 
extension  of  an  existing  product  line, 
current  packaging  practices  may  be 
appropriate  for  the  new  product  (e.g.. 
packaging  related  products  on  a  single 
line  as  provided  for  within 
§  100.100(a)(2)).  Therefore,  FDA  finds 
that  it  is  not  necessary  or  appropriate  to 
exclude  new  products  from  the 

misleading  container  provisions  in 

§100.100. 


Display  Requirements 

20.  Several  comments  stated  that  FDA 
should  modify  proposed  §  100.100(a)  to 
recognize  that  some  slack-fill  may  be  a 
function  of  a  package's  display 
requirements.  Examples  of  functions 
related  to  display  requirements 
included  package  strength  and 
stackability. 

FDA  advises  that  slack-fill  resulting 
from  the  need  for  package  strength  is 
adequately  provided  for  within 
§  100.100(a)(1)  (protection  of  contents) 
as  functional  slack-fill.  Therefore,  FDA 
finds  that  no  additional  change  is 
necessary  with  respect  to  package 
strength  requirements. 

FDA  also  advises  that  stadcability  is 
related  more  to  the  way  in  which  a 
container  is  made  or  formed  than  it  is 
to  level  of  fill  within  the  container.  For 
example,  containers  may  be  formed  so 
as  to  facilitate  the  bottom  of  one  can 
resting  on  the  lid  of  the  can  below.  A 
bag  may  be  designed  with  a  pocket  in 
its  base  to  fit  over  the  top  of  another  bag. 
Both  of  the  above  examples  refer  to  the 
way  a  container  is  made  or  formed, 
rather  than  filled.  FDA  also  notes  that 
there  is  a  significant  difference  between, 
for  example,  a  small  recess  at  one  end 
of  a  container  that  allows  containers  to 
be  stacked  and  a  large  recess  whose  only 
function  is  to  mislead  consumers  as  to 
the  quantity  of  contents  in  such 
container. 

Further,  to  the  extent  that  the 
conformation  (i.e..  shape  and  style)  of 
the  package  influences  the  level  of  fill 
within  the  container,  such  slack-fill  may 
be  related  to  the  requirements  of  the 
filling  machine  (§  100.100(a)(2))  or  to  a 
minimum  padiage  size  requirement 
(§  100.100(a)(6)). 

On  the  other  hand,  although 
increasing  the  size  of  a  package  may 
improve  the  stackability  and  display 
characteristics  of  the  container,  if  such 
package  contains  nonfunctional  slack- 
fill,  the  food  is  misbranded.  Likewise, 
FDA  finds  that  false  bottoms  or  other 
devices  that  may  incidentally  improve 
display  features  would  nonetheless 
render  a  food  misbranded  if  such 
devices  misled  consumers  as  to  the 
quantity  of  product  in  the  container. 

Thus,  the  comments  did  not  provide 
a  sufficient  basis  for  FDA  to  conclude 
that  it  is  either  necessary  or  appropriate 
to  provide  for  slack-fill  that  results 
solely  from  the  display  requirements  of 
a  container  as  functional  slack-fill. 
Therefore.  FDA  denies  the  request. 
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JC.  Other  Matters 

Filled  to  Substantially  Less  Than 
Capacity 

21.  One  comment  stated  that  all  slack- 
fill  that  is  not  provided  for  by  the 
exceptions  in  §  100.100(a)  is  significant 
and  potentially  deceptive.  The  conmient 
maintained  that  defining  the  term 
"significant"  so  that  it  is  meaningful  in 
all  contexts  is  problematic  and  leaves  a 
loophole  in  the  definition  of 
nonfunctional  slack-fill  that  may  be 
exploited.  The  comment  also 
maintained  that  the  phrase 
"substantially  less"  places  an  additional 
and  unnecessary  burden  on  regulatory 
officials  to  prove  "significant  or 
substantial"  slack-fill.  Therefore,  the 
comment  suggested  that  FDA  delete  the 
word  "substantially"  from  the  final 
regulation. 

One  comment  suggested  that  FDA 
define  "filled  to  substantially  less  than 
capacity"  as  those  packages  where  one- 
third  of  th^ir  volume  is  empty  space. 
Another  comment  maintained  that  the 
terms  "substantially"  and  "significant" 
in  the  context  of  the  proposed 
regulation  are  qualified,  not  only  by 
volume  but  by  value,  visibility,  method 
of  sale,  usable  space,  and  labeling.  The 
comment  argued  that  both  common 
sense  and  expertise  must  govern  the 
interpretation  of  these  terms  on  a  case- 
by-case  basis.  The  comment  stated  that 
FDA  has  taken  action  against  fills  as  low 
as  44  percent  and  as  high  as  67  percent 
of  capacity.  The  comment  concluded 
that  it  knows  of  no  rational  basis  for 
establishing  a  specific  threshold  for  the 
amount  of  airspace  that  constitutes 
significant  imderfilling. 

FDA  recognizes  that  there  is 
significant  variability  in  the  amount  of 
slack-fill  in  packages,  both  between  and 
within  commodity  classes  and  even 
within  a  single-product  line.  Factors 
that  influence  slack-fill  include  the 
physical  characteristics  of  the  product, 
the  capabilities  of  the  filling  machine, 
and  the  way  in  which  the  product  is 
handled.  When  FDA  proposed  to  define 
"nonfunctional  slack-fill"  as  the  empty 
space  in  a  package  that  is  filled  to 
substantially  less  than  its  capacity  for 
reasons  other  than  to  accomplish  a 
specific  functional  effect,  the  agency 
intended  to  exclude  normal  variations 
in  level  of  fill  from  the  definition  of 
nonfunctional  slack-fill. 

FDA  agrees  with  the  comment  that 
stated  that  no  specific  numerical  value 
could  adequately  describe  the  amount  of 
nonfunctional  slack-fill  that  would  be 
significant.  For  example,  it  is  possible  to 
package  some  products  with  essentially 
no  slack-fill,  while  other  products  may 
have  a  significant  amount  of  slack-fill  to 


allow  package  closure  or  to  protect  the 
product.  FDA  finds  that  the  primary 
issue  is  whether  slack-fill  is  functional 
versus  nonfunctional.  The  amoimt  of 
slack-fill  becomes  important  when 
determining  whether  that  amount  of 
slack-fill  in  a  container  exceeds  that 
which  is  necessary  to  accomplish  a 
particular  function.  FDA  did  not  intend 
to  impose  an  additional  regulatory 
burden  with  the  use  of  this  term,  nor 
did  it  intend  to  provide  a  loophole  for 
products  containing  nonfunctional 
slack-fill.  Further,  die  record  is  clear 
that  section  403(d)  of  the  act  is  not 
meant  to  prohibit  normal  variations  in 
fill  based  on  the  characteristics  of  a 
particular  product  or  the  capabilities  of 
machines  used  to  fill  packages. 
Therefore,  FDA  is  deleting  the  word 
"substantial"  from  §  100.100(a). 

Downsizing 

22.  One  comment  disagreed  with 
FDA's  determination  that  it  does  not 
have  jvirisdiction  over  downsizing.  The 
comment  stated  that,  in  its  view,  the 
misleading  container  provisions  of 
section  403(d)  of  the  act  apply  to 
downsizing.  The  comment  defined 
"downsizing"  or  "package  shorting"  as 
the  practice  of  filling  a  container  such 
that  the  amount  of  product  is  reduced 
but  the  size  of  the  container  is 
unchanged.  The  comment  stated  that 
this  practice  is  an  increasingly  common 
form  of  economic  deception  and  is  an 
increasing  area  of  public  concern.  The 
comment  further  stated  that  section 
403(a)  of  the  act  (false  or  misleading 
labeling)  provides  FDA  with  the 
authority  to  require  that  a  food  label 
disclose  that  a  package  has  been 
dovrasized.  The  comment  urged  FDA  to 
propose,  in  a  separate  Federal  Register 
notice,  regulations  requiring  such 
disclosure. 

FDA  believes  that  there  is  some 
confusion  as  to  what  constitutes 
downsizing,  and  what  constitutes 
package  shorting.  Although  these  terms 
have  been  used  interchangeably  by 
some^^ey  represent  two  different 
practices.  Dov^msizing  refers  to  the 
practice  of  reducing  both  the  amoimt  of 

Eroduct  and  the  size  of  the  container 
olding  the  product  such  that 
consumers  may  not  be  aware  of  these 
changes.  For  example,  a  manufacturer 
may  decide,  with  an -appropriate  change 
in  the  net  weight  statement,  to  sell  4  oz 
of  baby  food  in  a  new  container  that, 
although  slightly  smaller,  is  similar  in 
appearance  (e.g.,  same  shape  and 
graphics)  to  one  that  has  traditionally 
held  5  oz.  The  price  of  the  new  product 
often  remains  the  same  as  that  of  the 
larger  container.  Further,  the  new 
container  may  be  designed  in  such  a 


way  that  the  amount  of  slack-fill  in 
relation  to  the  amo\mt  of  product  in  the 
container  remains  the  same,  i.e., 
without  creating  nonfunctional  slack- 
fill.  The  potential  problem  with 
downsizing  lies  in  the  fact  that 
consumers,  familiar  with  a  particular 
product  and  its  packaging,  may  not  be 
aware  that  the  size  of  the  container  and 
the  amoimt  of  product  therein  have 
been  reduced  and  therefore,  do  not 
realize  that  they  are  purchasing  a 
smaller  amoimt  of  product. 

Package  shorting  refers  to  reducing 
the  amount  of  product  in  a  container 
without  reducing  the  volume  of  the 
container.  For  example,  a  manufacturer 
may  decide  to  sell  Q.8  oz  of  rice  in  the 
same  container  that  previously  held  8 
oz.  with  an  appropriate  change  in  the 
net  quantity  of  contents  declaration. 
Again,  consumers  who  are  in  the  habit 
of  purchasing  a  particular  product  and 
package  size  may  assume  they  are 
getting  the  same  amount  of  product  that 
they  are  accustomed  to  purchasing. 

FDA  notes  that  reduang  the  amoimt 
of  product  in  a  container  without 
reducing  the  volume  of  the  container 
(i.e..  package  shorting)  will  increase  the 
amount  of  slack-fill  in  that  container.  To 
the  extent  that  some  portion  of  this 
slack-fill  would  be  nonfunctional,  the 
practice  would  constitute  misleading  fill 
under  §  100.100(a). 

However,  proliferation  of  sizes,  of 
which  downsizing  may  be  a  part,  comes 
under  the  jurisdiction  of  the  Department 
of  Commerce  as  provided  for  in  section 
5(d)  of  the  FPLA.  Section  5(d)  sets  out 
procedures  for  developing  voluntary 
product  standards  "(wlhenever  the 
Secretary  of  Commerce  determines  that 
there  is  an  undue  proliferation  of 
weights,  measures,  or  quantities  in 
which  any  consumer  conmiodity  or 
reasonably  comparable  consumer 
commodities  are  being  distributed  in 
packages  for  sale  at  retail  and  such 
undue  proliferation  impairs  the 
reasonable  ability  of  consumers  to  make 
value  comparisons  *  *  *." 

Therefore,  package  shorting  that 
results  in  misleading  fill  is  prohibited 
by  section  403(d)  of  the  act  and  its 
implementing  regulations.  However, 
any  action  under  section  403(a)  of  the 
act  to  require  label  statements  informing 
consumers  that  a  container  has  been 
dovrasized  is  outside  the  scope  of  this 
rulemaking  and  would  need  to  be 
addressed  in  a  hiture  rulemaking. 

rv.  Conclusion 

Therefore.  FDA  is  promulgating  new 
§  100.100  (21  CFR  part  100.100),  in  new 
subpart  F  of  Part  100  (Subpart  F— 
Misbranding  for  Reasons  Other  Than 
Labeling).  The  regulation  states  that 


64136     Federal  Register  /  Vol.  58.  No.  232  /  Monday,  December  6.  1993  /  Rules  and  Regulations 


food  is  ofi^nnded  if  its  coDtainer  is  so 
made,  formed,  or  filled  as  to  be 
misleading.  It  defines  nonfunctional 
slack-fill  in  containers  that  do  not  allow 
consumers  to  fully  view  their  contents 
by  setting  forth  criteria  for  determining 
whether  slack-fill  is  functional  or 
nonfunctional. 

As  stated  in  section  IL  of  this 
preamble,  the  agency  anticipates  that 
this  final  rule  will  supersede  the 
regulation  that  was  considered  final  by 
operation  of  law  on  May  10. 1993. 
Elsewhere  in  this  issue  of  the  Federal 
Register,  FDA  is  proposing  to  revoke  the 
May  10, 1993.  regiJation. 

the  agency  finds  that  the  new 
regulation  adequately  implements 
section  403(d)  of  the  act  and  thus 
provides  additional  consumer 
protection  against  misleading  fill  and 
facilitates  value  comparisons  on  the  part 
of  consumers. 

This  regulation  will  also  provide  State 
regulatory  agencies,  as  well  as  FDA. 
with  a  unifcum  means  of  taking  action 
against  misleading  containers.  Section  4 
of  the  1990  amendments  provides  for 
State  enforcement  of  section  403(d)  of 
the  act  in  Federal  court.  Consequently, 
manufacturers  can  expect  that 
packaging  will  be  treated  uniformly 
throughout  the  States  with  regard  to 
misleading  containers. 

V.  Environmental  Impact 

The  agency  has  previously  considered 
the  environmental  eSacts  of  this  rule  as 
announced  in  the  proposed  rule  (58  FR 
2957  at  2963).  No  new  information  or 
comments  have  been  received  that 
would  affect  the  agency's  previous 
determination  that  there  is  no 
significant  impact  on  the  human 
environment  and  that  an  environmental 
impact  statement  is  not  required. 

VL  Ecooamk  Impact 

FDA  has  examined  the  economic 
implications  of  the  final  rule  on 
misleading  containers  and 
nonfunctional  slack-fill  as  reqiiired  by 
Executive  Orders  12866  and  12612  and 
the  Regulatory  Flexibility  Act  (Pub.  L. 
96-354).  Executive  Order  12866 
compels  agencies  to  use  cost-benefit 
analysis  when  making  decisions,  and 
Executive  Order  12612  requires  Federal 
agencies  to  ensure  that  Federal 
solutions,  rather  than  State  or  local 
solutions,  are  necessary.  The  Regulatory 
Flexibility  Act  requires  regulatory  relief 
for  small  businesses  where  feasible.  The 
agency  finds  that  this  final  rule  is  not  a 
major  rule'as  defined  by  Executive 
Order  12866.  In  accordance  with  the 
Regulatory  Flexibility  Act,  FDA  has  also 
determined  that  this  final  rule  will  not 
have  a  significant  adverse  impact  on  a 


substantial  number  of  small  businesses. 
Finally,  any  federalism  issues  that 
would  require  an  analysis  imder 
Executive  Order  12612  are  resolved  as  a 
matter  of  law  by  section  6  of  the  1990 
amendmwits. 

A.  Costs 

This  final  rule  prohibits  only 
nonfunctional  slack-fill.  Industry 
comments  presented  situations  in  which 
slack-fill  might  be  considered 
functional.  As  indicated  in  the 
preamble,  many  of  these  situaticms  fall 
imder.  and  are  addressed  by, 
exemptions  to  the  definition  of 
"nonftmctional  slack-fill'*  that  were 
included  in  the  proposal.  In  addition  to 
the  examples  given  in  the  preamble, 
slack-fill  that  is  necessary  iat  the 
following  reasons  is  also  exempted: 
presence  of  measuring  devices  or  prizes 
in  a  container,  Uquid  products  that  have 
cooled  after  being  paotaged  hot.  ability 
to  reclose  the  package,  and  the  need  to 
accommodate  devices  that  reduce  the 
risk  of  microbiological  and  filth 
contamination. 

However,  other  situations  in  whidi 
industry  comments  suggested  slack-fill 
might  be  functional  or  nonmisleading 
'  have  not  been'exempted.  For  example, 
the  agency  has  not  provided  an 
exemption  for  products  sold  through 
vending  madiines  or  for  gill  packages 
where  the  container  is  not  reusable  or 
durdble. 

In  addition,  FDA  has  not  provided 
exemptions  based  solely  on  lowering 
the  economic  impact  of  the  final  rule, 
including  packaging  for  test  products  or 
for  exotioally  shaped  products  which 
require  nonstandard  packaging.  Finally. 
FDA  has  no  basis  to  address  the  issue 
of  whether  it  would  be  necessary  or 
appropriate  to  grant  any  exemptions  for 
small  businesses  as  discussed  in  the 
economic  impact  section  of  the 
misleading  container  proposal  (58  FR 
2957  at  2963). 

FDA  has  insufficient  information  to 
quantify  the  reduction  in  compliance 
costs  that  would  occur  if  these    ^^    . 
additional  exemptions  were  granted; 
however,  FDA  believes  the  redvi^on  in 
costs  would  be  small. 

B.  Benefits 

FDA  received  no  information 
allowing  it  to  estimate  the  benefit  of 
reducing  the  incidence  of  difiiering 
interpretations  of  the  language  of 
section  403(d)  of  the  act  that  might 
occur  if  FDA  had  merely  promidgated  a 
regulation  that  repeats  the  language  of 
section  403(d).  In  addition,  FDA  bias 
received  no  information  that  enabled  it 
to  estimate  the  benefit  to  consinners  of 
the  possible  reduction  in  the  inddence 


of  consumer  dissatisfaction  with  the  fill 
of  food  containers  or  that  enabled  it  to 
estimate  the  effect  of  granting  additional 
exemptions  on  the  possible  reduction  in 
consumer  dissatisfaction. 

C.  Conclusion 

Although  Unable  to  quantify  the  costs 
and  benefits  of  this  final  rule,  FDA 
VcfHeves  they  are  probably  small.  As 
stated  in  section  n.  of  this  document, 
FDA  finds  that  no  hardship  will  result 
bom  replacing  the  May  10, 1993, 
regulation  wiA  this  final  rule. 

List  of  Subjects  in  21  CFR  Part  100 

Administrative  practice  and 
procedure.  Food  labeling.  Foods. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs.  21  CFR  part  100  is 
amended  as  follows: 

PART  100-OENERAL 

1.  The  authority  citation  for  21  CFR 
part  100  continues  to  read  as  follows: 

Authority:  Sees.  201,  301.  307, 402. 403, 
409,  701  of  tlie  Federal  Food,  Drug,  and 
CosmatJc  Act  (21  U.S.C.  321,  331,  337, 342, 
343,  348,  371). 

2.  New  subpart  F.  consisting  of 

§  100.100.  is  added  to  read  as  follows: 

Subpwt  F— MistKtnding  for  Reasons  Other 
Than  Labeling 

SloaiOO    Misleading  cenrtnef. 

In  accordance  with  section  403(d)  of 
the  act,  a  food  shall  be  deemed  to  be 
misbranded  if  its  container  is  so  made, 
formed,  or  filled  as  to  be  misleading. 

(a)  A  container  that  does  not  allow  the 
consumer  to  fully  view  its  contents  shall 
be  considered  to  be  filled  as  to  be 
misleading  if  it  contains  nonfunctional 
slack-fill.  Slack-fill  is  the  difference 
between  the  actual  capacity  of  a 
container  and  the  volume  of  product 
contained  therein.  Nonfunctional  slack- 
fill  is  the  empty  space  in  a  package  that 
is  filled  to  less  than  its  capacity  for 
reasons  other  than: 

(1)  Protection  of  the  contents  of  the 
package; 

(2)  'The  requirements  of  the  machines 
used  for  enclosing  the  contents  in  such 
package; 

(3)  Unavoidable  produxrt  settling 
during  shipping  and  handling; 

(4)  The  need  lor  the  package  to 
perform  a  specific  function  (e.g.,  where 
packaging  plays  a  role  in  the 
preparation  or  consumption  of  a  food), 
where  such  function  is  inherent  to  the 
nature  of  the  food  and  is  clearly 
commtmicated  to  consumers; 

(5)  The  fact  that  the  product  consists 
of  a  food  packaged  in  a  reusable 
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container  where  the  container  is  part  of 
the  presentation  of  the  food  and  has 
value  which  is  both  significant  in 
proportion  to  the  value  of  the  product 
and  independent  of  its  function  to  hold 
the  food.  e.g..  a  gift  product  consisting 
of  a  food  or  foods  combined  with  a 
container  that  is  intended  for  further  use 
after  the  food  is  consumed;  or  durable 
commemorative  or  promotional 
packages;  or 

(6)  Inability  to  increase  level  of  fill  or 
to  further  reduce  the  size  of  {he  package 
(e.g.,  where  some  minimum  package 
size  is  necessary  to  accommodate 
required  food  labeling  (excluding  any 
vignettes  or  other  non mandatory 
designs  or  label  information), 
discourage  pilfering,  facilitate  handling, 
or  accommodate  tamper-resistant 
devices). 

(b)  (Reserved) 

Dated:  November  30. 1993 
David  A.  Kessler, 
Commissioner  of  Food  and  Drugs. 
(FR  Doc.  93-29690  Filed  12-3-93;  8:45  ami 
BHXINC  COOE  41M-«1-F 


21  CFR  Part  1220 
(DochBt  No.  93N-0393] 

Regulations  Under  the  Tea  Importation 
Act;  Tea  Standards 

AGEWCV:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
establishment  of  tea  standards  for  the 
year  beginning  May  1. 1993.  and  ending 
April  30.  1994.  The  tea  standards  are 
provided  for  under  the  Tea  Importation 
Act  (the  Act).  The  Act  prohibits  the 
importation  of  a  tea  that  is  inferior  to 
the  annual  tea  standard.  Under  the  Act, 
the  importation  of  a  tea  may  be 
withheld  until  FDA  examines  the  tea 
and  is  sure  that  it  complies  with  the 
annual  standard. 

DATES:  Effective  May  1.  1993;  written 
comments  by  January  5, 1994. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23,  12420 
ParklavTO  Dr.,  Rockviile.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  A.  Smith,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
158).  Food  and  Drug  Administration, 
200  C  St.  SW..  Washington,  DC  20204. 
202-205-5099. 

SUPPLEMENTARY  INFORMATION:  Because  of 
the  unique  nature  of  the  decisionmaking 


process  for  establishing  annual 
standards  for  tea.  the  procedural 
protections  that  are  part  of  tiiis  process, 
and  the  short  period  within  which 
standards  must  be  set,  FDA  has  never, 
since  the  enactment  in  1897  of  the  Act 
(21  U.S.C.  41).  used  noUce  and 
comment  rulemaking  for  tea  standards. 

Each  final  rule  setting  the  standards  is 
based  on  the  recommendations  of  the 
Board  of  Tea  Experts  (the  board),  which 
is  comprised  of  tea  experts  who  are 
representative  of  the  tea, trade.  The 
board  selects  standards  each  year 
according  to  the  provisions  of  the  Act. 
The  board  bases  its  selection  on  tea 
samples  submitted  by  members  of  the 
tea  trade  to  the  board.  Relying  primarily 
on  organoleptic  examination,  the  board 
selects  one  tea  to  represent  the  standard 
for  each  major  type  of  tea  imported  into 
the  United  States.  In  choosing  a 
standard,  the  board  tries  to  select  one  at 
least  equal  in  quality  to  that  of  the 
previous  year.  The  Act  prohibits  the 
importation  of  a  tea  that  is  inferior  to 
the  annual  tea  standard.  Under  the  Act, 
the  importation  of  a  tea  may  be 
withheld  until  FDA  examines  the  tea 
and  is  sure  that  it  complies  with  the 
annual  standard.  ' 

The  annual  meeting  of  the  board  is 
open  to  the  public  and  is  announced  in 
advance  in  the  Federal  Register.  At  the 
annual  meeting  any  interested  person 
may  present  data,  information,  or  views 
orally  or  in  writing  regarding  new 
standards. 

The  annual  tea  standards  are  prepared 
and  submitted  to  the  Secretary  of  Health 
and  Human  Services  by  the  board  (21 
CFR  1220.41). 

Should  a  tea  importer  be  dissatisfied 
with  an  FDA  tea  examiner's  rejection  of 
a  shipment  of  tea,  the  importer  can  refer 
its  complaint  to  the  U.S.  Board  of  Tea 
Appeals  and  then  to  the  U.S.  Court  of 
Appeals.  FDA  is  unaware  of  any 
complaints  or  arguments  having  ever 
occurred  concerning  a  designated 
standard,  despite  the  many  years  since 
the  enactment  of  the  Act. 

FDA  concludes  that  notice  and 
comment  rulemaking  tc  set  tea 
standards  is  impracticabi  3.  contrary  to 
the  public  interest,  and  unnecessary  by 
virtue  of  the  factors  discussed  above, 
i.e..  the  unique,  longstanding 
procedures  that  apply  to  establishing  a 
standard,  the  fact  that  standards  are 
based  principally  on  organoleptic 
examinations  by  tea  experts,  the  public 
participation  opportunities  already 
provided,  and  the  timeframes  required 
for  issuing  annual  standards.  Hence,  the 
agency  is  not  following  notice  and 
comment  rulemaking  procedures  in 
establishing  the  final  tea  standards  for 
1993. 


Envfronmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(bKl)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  impact 
on  the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Economic  Impact 

The  impact  of  this  rule  on  small 
entities,  including  small  businesses,  was 
reviewed  in  accordance  with  the 
Regulatory  Flexibility  Act  (Pub  L.  96- 
354)  (5  U.S.C.  601).  FDA  has  concluded 
that  this  action  will  not  resuh  in  a 
significant  economic  impact  on  a 
substantial  number  of  ynall  entities. 
Therefore.  FDA  certifiei.  in  accordance 
with  section  605(b)  of  the  Regulatory 
Flexibility  Act.  that  no  significant 
economic  impact  on  a  substantial 
number  of  small  entities  will  derive 
from  this  action. 

Interested  persons  may  on  or  before 
January  5.  1994.  submit  to  the  Dockets 
Management  Branch  (addre..s  above) 
written  comments  regarding  this 
regulation.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  Any  changes  in 
this  regulation  justified  by  such 
comments  will  be  the  subject  of  a 
further  amendment. 

List  of  Subjects  in  21  CFR  Part  1220 

Administrative  practice  and 
procedure,  Customs  duties  and 
inspection.  Imports.  Public  health.  Tea. 

Therefore,  under  the  authority 
delegated  to  the  Secretary  of  Health  and 
Human  Services  by  the  Tea  Importation 
Act  and  under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs.  21 
CFR  part  1220  is  amended  as  follows: 

PART  1220— REGULATIONS  UNDER 
THE  TEA  IMPORTATION  ACT 

1.  The  authority  citation  for  21  CFR 
part  1220  continues  to  read  as  follows: 

Awtfaority:  21  U  S.C  41-50: 19  U.S.C 
1311. 

2.  Section  1220.40  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§1220.40    Taastamterds. 

(a)  Samples  for  standards  of  the 
following  teas,  prepared,  identified,  and 
submitted  by  the  Board  of  Tea  Experts 
on  February  25. 1993.  are  hereby  fixed 
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and  established  as  the  standards  of 
purity,  quality,  and  fitness  for 
consumption  under  the  Tea  Importation 
Act  for  the  year  beginning  May  1.  1993, 
and  ending  April  30. 1994: 

(1)  Black  Tea  (for  all  teas  except  those 
from  the  People's  Republic  of  China     ' 
(China),  Taiwan  (Formosa).  Iran,  Japan, 
Russia,  Turkey,  and  Argentina). 

(2)  Black  Tea  (for  Argentina  teas). 

(3)  Black  Tea  (for  teas  from  the 
People's  Republic  of  China  (China). 
Taiwan  (Formosa).  Iran,  Japan,  Russia, 
and  Turkey). 

(4)  Green  Tea  (of  all  origins). 

(5)  Formosa  Oolong. 

(6)  Canton  Oolong  (for  all  Canton 
types  from  the  People's  Republic  of 
China  (China)  and  Taiwan  (Formosa)). 

(7)  Scented  Black  Tea. 

(8)  Spiced  Tea. 

These  standards  apply  to  tea  shipped 
from  abroad  on  or  after  May  1. 1993. 
•        •        •        •        • 

Dated:  November  29. 1993. 
Michael  R.  Taylor. 

Deputy  Commissioner  for  Policy. 

|FR  Doc.  93-29648  Filed  12-3-93;  8  45  ami 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner 

24  CFR  Part  219 

[Docket  No.  R-93-1666;  FR-3441-F-021 

RIN  2502-AG03 

Flexible  Subsidy  Program- 
Amendments 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
action:  Final  rule. 

SUMMARY:  This  final  rule  implements 
the  changes  made  to  the  Flexible 
Subsidy  Program  by  the  Housing  and 
Community  Development  Act  of  1992, 
to  include  the  establishment  of 
additional  criteria  by  which  a  project 
will  be  considered  eligible  for 
assistance,  and  the  establishment  of  new 
selection  criteria  by  which  HUD  shall 
"■award  assistance  to  eligible  projects 
under  the  Flexible  Subsidy  Program.  It 
also  includes  the  requirement  that 
eligible  projects  that  have  federally 
insured  mortgages  in  force  be  selected 
for  assistance  under  section  201  before 
any  other  eligible  project. 
EFFECTIVE  DATE:  January  5.  1994. 


FOR  FURTHER  INFORMATION  CONTACT: 
James  J.  Tahash.  Director,  Planning  and 
Procedures  Division,  Office  of 
Multjfamily  Housing  Management,  451 
Seventh  Street  SW,  Washington  DC 
20410.  telephone  (202)  708-3944  (voice) 
or  (202)  708-4594  (TDD  for  hearing- 
impaired).  (These  are  not  toll-free 
telephone  numbers.) 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Statement 

The  Office  of  Management  and  Budget 
has  approved  the  use  of  the  Flexible 
Subsidy  forms  under  OMB  control 
number  2502-0395.  through  March  31. 
1996. 

/.  Background 

A.  June  25. 1993  Proposed  Rule 

On  June  25. 1993  (58  FR  34506).  HUD 
published  a  proposed  rule  that  would 
amend  the  Flexible  Subsidy  Program 
regulations,  codified  at  24  CFR  part  219, 
to  implement  the  changes  made  to  the 
Flexible  Subsidy  Program  by  sections 
405  and  406  of  the  Housing  and 
Community  Development  Act  of  1992 
(Pub.  L.  102-550,  approved  October  28, 
1992)  (the  1992  Act).  The  changes  made 
to  the  Flexible  Subsidy  Program" 
included  the  establishment  of  additional 
criteria  by  which  a  project  will  be 
considered  eligible  for  assistance  under 
the  Flexible  Subsidy  Program,  and  the 
establishment  of  new  selection  criteria 
by  which  HUD  shall  award  assistance  to 
eligible  projects  under  the  Flexible 
Subsidy  Program,  and  the  requirement 
that  eligible  projects  that  have  federally 
insured  mortgages  in  force  be  selected 
for  assistance  under  section  201  before 
any  other  elieible  project. 

"The  preamole  to  the  proposed  rule 
listed  the  specific  changes  made  to  the 
Flexible  Subsidy  Program  by  sections 
405  and  406  of  the  1992  Act,  and  the 
regulatory  amendments  proposed  to  be 
made  as  a  result  of  the  statutory 
changes.  (See  58  FR  34506-34509.)  The 
Department  solicited  public  comments 
on  the  proposed  amendments  to  part 
219.  By  the  expiration  of  the  puWis 
comment  period  on  August  24, 1993, 
three  comments  had  been  rec^ved. 

The  following  section  of  the  preamble 
presents  a  summary  of  the  comments 
raised  by  the  commenters,  and  the 
Department's  response  to  these 
comments. 

B.  Comments  on  the  June  25,  1993 
Proposed  Rule 

Comment.  One  commenter  stated  that 
it  objected  to  HUD's  proposed 
amendment  to  24  CFR  219.230(b)  which 
proposed  to  establish  an  order  of 
priority  for  non-HUD-insured  projects 


eligible  to  receive  funding  under  the 
Flexible  Subsidy  Program.  The 
commenter  stated  that  the  only  funding 
priority  which  HUD  is  authorized  to 
establish  by  legislation  is  a  priority  for 
HUD-insured  projects  (which  is 
established  in  §  219.230(a)),  and  all 
other  projects,  including  HUD-held 
projects,  should  be  equally  eligible  for 
funding  and  not  categorized  as  second, 
or  third  priorities.  In  support  of  this 
position,  the  commenter  noted  that  12 
U.S.C.  1715z-la  (the  Flexible  Subsidy 
legislation)  provides  that  Flexible 
Subsidy  assistance  "shall  be  made  on  an 
annual  basis  •  •  •  without  regard  to 
whether  such  projects  are  insured  under 
the  National  Housing  Act."  The 
commenters  noted  that  the  amendment 
made  by  section  405(b)(2)  of  the  1992 
Act  provides  that  "eligible  projects  that 
have  federally-insured  mortgages  in 
force  are  to  be  selected  for  award  of 
assistance  under  this  section  before  any 
other  eligible  project."  The  commenter 
stated  that  the  1992  Act  amendatory 
language  when  read  together  with 
section  1715z-la  must])e  interpreted  to 
require  the  inclusion  of  non-insured 
projects  among  those  eligible  for 
consideration  for  Flexible  Subsidy 
funding,  and  that  the  change  merely 
establishes  a  priority  for  HUD-insured 
projects.  The  commenter  recommended 
that  the  final  rule  reflect  the  correct 
statutory  intent. 

Another  commenter  also  commented 
on  the  proposed  amendment  to 
§  219.230.  and  stated:  "While  we  have 
no  comment  on  the  language  of  HUD's 
draft  rule  implementing  this  provision, 
we  think  that  it  is  important  to 
articulate  lour]  serious  concern  about 
the  effect  of  section  201(n)(2)  (the  new 
section  created  by  the  1992  Act]  on  our 
troubled  project  portfolio  and  that  of 
other  state  agencies  with  portfolios  of 
troubled  and  potentially  troubled  non- 
insured  section  236  assisted  projects." 

HUD  Response.  The  Department  is 
sympathetic  to  the  concerns  of  the 
commenters  about  troubled  non-insured 
projects.  However,  the  Department 
maintains  that  establishing  a  priority  for 
HUD-held  projects  over  non-insured 
projects  is  consistent  with  the 
amendments  made  to  the  Flexible 
Subsidy  Program  by  the  1992  Act.  In 
establishing  an  explicit  priority  for 
HUD-insured  projects,  the  Congress 
expressed  its  intent  in  protecting  HUDs 
FHA  insurance  fund,  and  protecting 
HUD-held  properties  from  foreclosure 
protects  the  FHA  insurance  fund. 
Where  HUD  is  the  holder  of  the 
mortgage,  HUD  already  has  paid  a  claim 
from  the  insurance  fund.  However, 
assistance  provided  to  the  troubled 
project  through  the  Flexible  Subsidy 
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Program  may  give  the  project  ovmer  a 
greater  chance  of  having  the  mortgage 
brought  current,  thereby  obviating 
HUD's  need  to  foreclose  on  the 
property,  and  preventing  further  loss  to 
the  FHA  insurance  fund.  If  HUD 
forecloses  on  a  HUD-held  project,  HUD 
becomes  the  owner,  and  as  the  owner, 
the  property  would  be  part  of  HUD's 
inventory,  and  subject  to  the  stringent 
property  disposition  requirements  of 
section  20l^  of  the  Housing  and 
Community  Development  Amendments 
of  1978  (12  U.S.C.  1710Z-1711).  Projects 
in  HUD's  inventory  have  resulted  in 
substantial  losses  to  the  FHA  insurance 
fund. 

In  an  effort  to  aggressively  promote 
the  Secretary's  call  to  action  to  reduce 
losses  to  the  HUD  Multifamily  portfolio. 
HUD  has  decided  to  give  priority  to  the 
HUD-held  portfolio  in  allocating 
Flexible  Subsidy  funds  after  the  insured 
projects  are  funded.  This  will  provide 
more  accessible  resources  with  which  to 
mitigate  losses  to  the  FHA  Insurance 
Fund.' 

C.  Adoption  of  F*roposed  Rule 

The  Department  adopts  as  its  final 
rule  the  propoaed  rule  published  on 
June  25. 1993.  without  change. 

n.  Other  Matters 

Environmental  Impact    - 

At  the  time  of  development  of  the 
proposed  rule  and  the  FY  1993  Flexible 
Subsidy  NOFA  (both  published  in  June 
1993).  a  Finding  of  No  Significant 
Impact  with  respect  to  the  environment 
was  made  in  accordance  with  HUD 
regulations  that  implement  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969  (42  U.S.C  4332). 
That  Finding  remains  applicable  to  this 
final  rule,  and  is  available  for  public 
inspection  during  business  hours  in  the 
Office  of  the  Rules  Docket  Clerk.  Office 
of  General  Counsel,  room  10276, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  SW. 
Washington.  DC  20410. 

Executive  Order  12866 

This  final  rule  was  reviewed  by  the 
Office  of  Management  and  Budget  as  a 
significant  regulatory  action  under 
Executive  Order  12866. 


Impact  on  Small  Entities   " 

The  Secretary,  in  accordance  with  die 
Regulatory  Flexibility  Act  (5  U.S.C 
605ft))),  has  reviewed  this  final  rule 
before  publication,  and.  by  approving  it. 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  Tin  a 
substantial  number  of  small  entities. 
The  rule  will  codify  the  changes  made 
to  the  Flexible  Subsidy  Program  by  the 
Housing  and  Community  Development 
Act  of  1992.  These  statutory  changes  do 
not  provide  the  Department  with  ti-.e 
discretion  to  differentiate  between  large 
and  small  entities. 


Accordingly,  24  CFR  part  219  is 
amended  as  follows: 

PART  219-FLEXIBLE  SUBSIDY 
PROGRAM  FOR  TROUBLED 
PROJECTS 

1.  The  authority  citation  for  part  219 
continues  to  read  as  follows: 

Authority:  12  U  S.C.  1715E-la;  42  U  S  C 
353S(d). 

2.  Section  219.110  is  amended  by 
revising  paragraph  (b)  and  by  adding 
new  paragraphs  (h)  through  (1)  to  read 
as  follows: 


c    _  .•      /-w_j  §219.110    General  ellgibilitv. 

Executive  Order  12612,  Federahsm  ....     ''"'"'• 


'  The  comment  of  the  third  commenter  was 
directed  to  the  FY  1993  Flexible  Subsidy  NOFA 
that  was  published  approximately  two  we^  before 
the  Flexible  Subsidy  proposed  rule  was  published 
(58  FR  32022).  The  commenter  expressed 
dissalisfjcUon  with  the  elimination  of  section  202 
projects  from  the  list  of  projects<»Ugible  for  funding 
through  the  Flexible  Subsidy  Program.  Section  202 
projects  were  not  eliminated  from  the  list  of 
projects  eligibie  for  hmding.  SecUon  202  projecte 
were  ksted  as  part  of  the  Category  3  hmding 
pnoriti.M  of  the  NOFA  (see  58  FR  32026) 


The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  this  final  rule  will  not 
have  substantial  direct  effects  on  States 
or  their  pohtical  subdivisions,  or  the 
relationship  between  the  Federal 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Specifically,  this 
rule  will  codify  the  changes  made  to  the 
Flexible  Subsidy  Program  by  the 
Housing  and  Community  Development 
Act  of  1992.  These  changes  will  not 
interfere  with  State  or  local  government 
functions. 

Executive  Order  12606.  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12606,  The  Family,  has 
determined  that  this  final  rule  does  not 
have  potential  for  significant  impact  on 
family  formation,  maintenance,  or 
general  well-being,  and  thus,  is  not 
subject  to  review  imder  the  Order.  No 
significant  change  in  existing  HUD 
pohcies  or  programs  will  result  from 
promulgation  of  this  rule,  as  those 
poUcies  and  programs  relate  to  family 
concerns. 

Regulatory  Agenda 

Thisfule  was  Hstedas  sequence 
number  1537  in  the  Department's 
•  Semiannual  Agenda  of  Regulations 
published  on  October  25, 1993  (58  FR 
56402,  56430)  under  Executive  Order 
12866  and  the  Regulatory  Flexibility 
Act. 

CaUiog  of  Federal  Domestic  Assistancs. 

The  Catalog  of  Federal  Domestic  Assistance 
number  for  the  program  affected  by  this  rule 
is  14,164. 

List  of  SubfectB  in  24  CFR  Part  219 

Loan  programs— housing  and 
community  development.  Low-  and 
moderate-income  housing,  Reporting 
and  recordkeeping  requirements. 


(b)  The  owner  has  ^reed  to  maintain 
the  low-  and  moderate-income  character 
of  the  project  for  a  period  at  least  equal 
to  the  remaining  term  of  the  project 
mortgage.  This  constitutes  the  minimum 
period  for  low-income  affordability 
restriction.  HUD,  at  its  discretion,  may 
extend  this  period  of  restriction  to  the 
remaining  usehil  Ufe  of  the  project. 
..... 

(h)  All  reasonable  attempts  have  been 
made  to  take  all  appropriate  actions  and 
provide  suitable  housing  for  project 
residents. 

(i)  There  is  a  feasible  plan  to  involve 
the  residents  in  project  decisions  as 
demonstrated  through  documentation 
submitted  to  HUD. 

(j)  The  Affirmative  Fair  Housing 
Marketing  plan  meets  applicable 
requirements. 

W  The  owner  certifies  that  he/she 
will  comply  with  all  applicable  equal 
opoortunity  statutes. 

(1)  The  project  is  not  receiving 
financial  assistance  under  the 
Emergency  Low-Income  Housing 
Preservation  Act  of  1987  (12  U.S.C. 
17151  note)  or  the  Low-Income  Housing 
Preservation  and  Resident 
Homeowrnership  Act  of  1990  (LIHPRHA) 
(12  U.S.C.  4101  efseg.). 

3.  A  new  §  219.127  is  added  to  read 
as  follows: 

§219.127    Coordination  of  assistance. 

The  Secretary  shall  coordinate  the 
allocation  of  assistance  under  this  part 
with  assistance  made  available  under  24 
CFR  part  886,  subpart  A  (the  Loan 
Management  Set-Aside  Program),  and 
24  CFR  part  290,  subpart  B 
(Management  of  HUD-Owned 
Multifamily  Projects)  to  enhance  the 
effectiveness  of  the  Federal  Response  to 
troubled  multifamily  housing. 

4.  In  §  219.205,  paragraph  (b)(1) 
introductory  text  is  revised  to  read  as 
follows: 

§219.205    Amount  of  operating  BMistance. 
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(1)  Generally,  the  contribution  must 
be  made  in  cash.  The  contribution  must 
not  be  takeff  from  project  income.  Cash 
contributions  made  by  the  owner  within 
the  36  months  before  application  for    . 
operating  assistance  imder  this  subpart 
from  sources  other  than  project  income 
may  be  considered  for  purposes  of 
meeting  this  contribution  requirement. 

5.  Section  219.210  is  revised  to  read 
as  follows: 

§219.210    Application. 

(a)  The  project  owner  must  submit  an 
application  on  a  form  approved  by  the 
Secretary.  The  application  will  include 
a  management  improvement  and 
operating  plan  (MIO  Plan)  that  consists 
of  twoparts — Parts  I  and  II. 

(b)  The  MIO  Plan  Part  I  must  include 
the  following: 

(1)  A  detailed  maintenance  schedule; 

(2)  A  schedule  for  correcting  past 
deBciencies  in  maintenance,  repairs  and 
replacements; 

(3)  A  plan  to  upgrade  the  project  to 
meet  cost-effective  energy  efficiency 
standards  approved  by  HUD; 

(4)  A  plan  to  improve  financial  and 
management  control  systems; 

(5)  An  updated  annual  operating 
budget,  if  the  last  budget  was  submitted 
more  than  90  days  before  the 
application  is  submitted; 

(6)  A  plan  setting  forth  the  specific 
controls  and  procedures  that  will  result 
in  a  reduction  in  operating  costs,  if 
possible,  together  with  an  estimate  of 
the  cost  saving;  and 

(7)  Documentation  of  eligibility,  as 
described  in  §  219.110. 

(c)  The  MIO  Plan  Part  II  must  include 
the  following: 

(1)  Action  items  and  other 
requirements  needed  to  monitor  the 
funding  process,  including  sources  and 
uses  of  funds; 

(2)  Certification  of  compliance  with 
the  requirements  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  as 
amended  (42  U.S.C.  4601-4655),  and  its 
implementing  regulations  at  49  CFR  part 
24,  and  §219.135; 

(3)  Certification  that  the  applicant 
will  comply  with  the  provisions  of  the 
Fair  Housing  Act  (42  U.S.C.  3601-3619), 
Title  VI  of  the  Civil  Rights  Act  of  1964 
(42  U.S.C.  2000d),  Executive  Orders 
11063  (3  CFR,  1958-1963  Comp..  p.  652, 
and  3  CFR,  1980  Comp.,  p.  307)  and 
11246  (3  CFR.  1964-1965  Comp..  p. 
339),  section  504  of  the  Rehabilitation 
Act  of  1973  (29  U.S.C.  794).  the  Age 
Discrimination  Act  of  1975  (42  U.S.C. 
6101-6107).  section  3  of  the  Housing 
and  Urban  Development  Act  of  1968  (12 


use.  1701u).  and  all  regulations  issued 
in  accordance  with  these  authorities; 

(4)  Affirmative  Fair  Housing 
Marketing  Plan; 

(5)  Disclosures  of  other  government 
assistance  and  expected  sources  and 
uses  of  that  assistance,  and  the  identity 
of  interested  parties,  as  required  by  24 
CFR  12.32;  and 

(6)  Such  other  certifications  and 
disclosures  that  may  be  specified  in  a 
Federal  Register  notice  of  funding 
availability. 

(d)  Within  30  days  of  receipt  by  HUD 
from  the  owner  of  the  MIO  Plan  Part  I 
in  response  to  a  notice  of  funding 
availabihty  (NOFA).  HUD  will  advise 
the  owner,  in  writing,  whether  or  not 
the  MIO  Plan  Part  I  meets  the 
submission  requirements  as  stated  in 
the  NOFA.  If  HUD  fails  to  inform  the 
owner  of  its  disapproval  within  the  30- 
day  time-frame,  the  MIO  Plan  Part  I 
shall  be  considered  to  be  approved.  If 
HUD  disapproves  the  MIO  Plan  Part  I. 
n  J  further  consideration  will  be  given  to 
the  applicant  for  award  of  funds  under 
the  NOFA. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2502-0395) 

6.  Section  219.230  is  revised  to  read 
as  follows: 

§219.230    Priorities  for  funding. 

(a)  HUD  will  give  funding  priority 
first  to  insvired  projects  based  on  the 
extent  .to  which: 

(1)  The  project  presents  an  imminent 
threat  to  the  life,  health,  and  safety  of 
project  residents; 

(2)  The  project  is  financially  troubled; 

(3)  There  is  evidence  that  there  will 
be  significant  opportunities  for  residents 
(including  a  resident  council  or  resident 
management  corporation,  as 
appropriate)  to  be  involved  in 
management  of  the  project  (except  that 
paragraph  {a)(3)  of  this  section  shall 
have  no  application  to  projects  that  are 
owned  by  cooperatives); 

(4)  The  project  owner  has  provided 
competent  management  and  cpjnplied 
with  all  regulatory  and  administrative 
instructions  (including  such..^ 
instructions  with  resj)ect  to  the 
comprehensive  servicing  of  the 
multifamily  projects  as  the  Secretary 
may  issue);  and 

(5)  The  project  meets  such  other 
criteria  that  the  Secretary  may  specify  in 
a  Federal  Register  notice  of  ftinding 
availability. 

(b)  To  the  extent  that  funds  are 
available  for  projects  other  than  those 
described  in  paragraph  (a)  of  this 
section,  priority  will  be  given  to  the 
following  projects,  in  the  order  shown, 
based  on  the  extent  to  which  these 


projects  meet  the  same  criteria  set  forth 
in  paragraph  (a)  of  this  section: 

(1)  HUD-held  projects  and  projects 
assisted  under  section  202  of  the 
Housing  and  Community  Development 
Act  of  1978  (12  U.S.C.  1715z-lb); 

(2)  State.Agency  non-insured  projects; 
and 

(3)  State  Agency  owned  projects. 

7.  In  §  219.305.  paragraphs  (c)(1)  and 
(c)(4)  are  revised  to  read  as  follows: 

§219.305    Eligibility. 


(c)*  *  ' 

(1)  Generally,  the  contribution  must 
be  made  in  cash.  The  contribution  must 
not  be  taken  from  project  income.  Cash^ 
contributions  made  by  the  owner  within 
36  months  before  the  application  for  a 
capital  improvement  loan  under  this 
subpart,  from  sources  other  than  project 
income,  may  be  considered  for  purposes 
of  meeting  this  contribution 
requirement. 
•        «        •        •        * 

(4)  When  an  owner  has  spent  its  own 
money  (as  from  surplus  cash)  to  attempt 
to  repair  items  within  36  months  before 
HUD's  receipt  of  the  capital 
improvement  loan  application,  and  the 
repair  was  unsuccessful  and  has 
resulted  in  a  need  for  a  replacement  (to 
be  funded  by  a  capital  improvement 
loan),  the  expenditure  will  be 
considered  credit  for  purposes  of 
meeting  the  contribution  requirement. 

8.  Section  219.310  is  revised  to  read 
as  follows: 

§219.310    Application. 

(a)  The  project  owner  must  submit  an 
application  on  a  form  approved  by  the 
Secretary.  The  application  will  include 
a  MIO  Plan  that  consists  of  two  parts- 
Parts  I  and  n. 

(b)  The  MIO  Plan  Part  I  must  include 
a  work  write-up  to  describe  the  capital 
improvements  to  be  covered  by  the 
requested  loan  (see  §  219.315),  and  other 
documentation  of  eligibiUty.  as 
described  in  §§  219.110  and  219.305.  A 
MIO  Plan  Part  I  is  required  for  an 
application  for  a  capital  improvement 

,  loan  only  when  one  or  more  of  the 
following  conditions  exist: 

(1)  The  project  is  in  default  or  was  in 
default  at  any  time  during  the  One-year 
period  preceding  the  application  date. 

(2)  The  project  received  a  Below 
Average  or  Unsatisfactory  rating  for 
Overall  Physical  Condition  or  for 
Maintenance  Policies  and  Practices  on 
the  most  recent  HUD-9822,  Physical 
Inspection  Report  (unless  the  owner  has 
since  corrected  the  problems  in  a 
manner  satisfactory  to  HUD). 

(3)  The  project  received  a  Below 
Average  or  Unsatisfactory  rating  in  the 
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Financial  Management  Section  or 
Overall  Management  Section  on  the 
HUD-9834.  Management  Review,  in  the 
past  24  months  (unless  the  owner  has 
corrected  the  problems  through  a 
substitution  of  management  agent, 
management  personnel,  or  otherwise,  in 
a  manner  satisfactory  to  HUD). 

(4)  A  situation  that  HUD  Headquarters 
has  determined  requires  submission  of  a 
MIO  Plan  Part  I. 

(c)  The  MIO  Plan  Part  II  must  include 
the  following; 

(1)  Action  items  and  other 
requirements  needed  to  monitor  the 
funding  process,  including  sources  and 
uses  of  funds; 

(2)  Certification  of  compliance  with 
the  requirements  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  as 
amended  (42  U.S.C.  4601^655),  and  its 
implementing  regulations  at  49  CFR  part 
24,  and  §219.135; 

(3)  Certification  that  the  applicant 
will  comply  with  the  provisions  of  the 
Fair  Housing  Act  42  U.S.C.  3601-3619), 
Title  VI  of  the  Civil  Rights  Act  of  1964 
(42  U.S.C.  2000d),  Executive  Orders 
11063  (3  CFR,  1958-1963  Comp..  p.  652. 
and  3  CFR.  1980  Comp..  p.  307)  and 
11246  (3  CFR.  1964-1965  Comp..  p. 
339),  section  504  of  the  Rehabilitation 
Act  of  1973  (29  U.S.C.  794),  the  Age 
Discrimination  Act  of  1975  (42  U.S.C. 
6101-6107),  section  3  of  the  Housing 
and  Urban  Development  Act  of  1968  (12 
U.S.C.  1701u),  and  all  regulations  issued 
in  accordance  with  these  authorities; 

(4)  Affirmative  Fair  Housing 
Marketing  Plan; 

(5)  Disclosures  of  other  government 
assistance  and  expected  sources  and 
uses  of  that  assistance,  and  the  identity 
of  interested  parties,  as  required  by  24 
CFR  12.32;  and 

(6)  Such  other  certifications  and 
disclosures  that  may  be  specified  in  a 
Federal  Register  notice  of  funding 
availability. 

(d)  Within  30  days  of  receipt  by  HUD 
from  the  owner  of  the  MIO  Plan  Part  I 
in  response  to  a  notice  of  funding 
availability  (NOFA).  HUD  will  advise 
the  owner,  in  writing,  whether  or  not 
the  MIO  Plan  Part  I  meets  the 
submission  requirements  as  stated  in 
the  NOFA.  If  HUD  fails  to  inform  the 
owner  of  its  disapproval  within  the  30- 
day  time-fi^me.  the  MIO  Plan  Part  I 
shall  be  considered  to  be  approved.  If 
HUD  disapproves  the  MIO  Plan  Part  I. 
no  further  consideration  will  be  given  to 
the  applicant  for  award  of  funds  under 
the  NOFA. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2502-0395) 
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9.  In  §  219.330.  paragraph  (b)  is 
revised,  and  paragraph  (c)  is  added  to 
read  as  follows: 

§219.330    PriorttiM  for  funding. 

•        •        •        •        • 

(b)  To  the  extent  that  funds  are 
.  available  for  projects  other  than  those 
described  in  paragraph  (a)  of  this 
section,  priority  will  be  given  to  insured 
projects  based  on  the  extent  to  which: 

(1)  The  project  presents  an  imminent 
threat  to  the  life,  health,  and  safety  of 
project  residents; 

(2)  The  project  is  financially  troubled; 

(3)  There  is  evidence  that  there  will 
be  significant  opportunities  for  residents 
(including  a  resident  council  or  resident 
management  corporation,  as 
appropriate)  to  be  involved  in 
management  of  the  project  (except  that 
paragraph  (a)(3)  of  this  section  shall 
have  no  application  to  projects  that  are 
owned  by  cooperatives); 

(4)  The  project  owner  has  provided 
competent  management  and  complied 
with  all  regulatory  and  administrative 
instructions  (including  such 
instructions  with  respect  to  the 
comprehensive  servicing  of  the 
multifamily  projects  as  the  Secretary 
may  issue);  and 

(5)  The  project  meets  such  other 
criteria  that  the  Secretary  may  specify  in 
a  Federal  Register  notice  of  fUnding 
availability. 

(c)  To  the  extent  that  funds  are 
available  for  projects  other  than  those 
described  in  paragraph  (b)  of  this 
section,  priority  will  be  given  to  the 
following  projects,  in  the  order  shown, 
based  on  the  extent  to  which  these 
projects  meet  the  same  criteria  set  forth 
in  paragraph  (b)  of  this  section: 

(1)  HUD-held  projects  and  projects 
assisted  under  section  202  of  the 
Housing  and  Community  Development 
Act  of  1978  (12  U.S.C.  1715z-lb); 

(2)jS*Bte  Agency  non-insured  projects; 
and 

(3)  State  Agency  owned  projects. 
Dated:  November  29, 1993. 
Nicolas  P.  Retsinas, 

Assistant  Secretary  for  Hotising— Federal 
Housing  Commissioner 
(PR  Doc.  93-29688  Filed  12-3-93:  8:45  am) 
BIUJNQ  COD€  4210-Z7-r 


Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

24  CFR  Parts  905  and  970 

[Docket  No.  R-93-1689;  FR-3528-N-02] 

RiN  2S77-AB54 

Public  and  Indian  Housing  Program- 
Demolition  or  Disposition  of  Public 
and  Indian  Housing  Projects — 
Required  and  Permitted  PHA/IHA 
Actions  Prior  to  Approval;  Delay  of 
Effective  Date 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

ACTION:  Delay  of  effective  date  of  final 
rule.  T 


SUMMARY:  Existing  regulations  require 
that  a  PHA  or  IHA  not  take  any  action 
intended  to  further  the  demolition  or 
disposition  of  a  public  or  Indian 
housing  project  or  a  portion  of  a  public 
or  Indian  housing  project  without 
obtaining  HUD  approval  under  the 
provisions  of  24  CFR  parts  970  or  905. 
respectively.  The  final  rule  published 
on  November  4, 1993,  clarifies  that  until 
such  time  as  HUD  approval  may  be 
obtained,  the  PHA  or  IHA  must  prevent 
further  deterioration  of  the  physical 
condition  of  the  project,  other  than 
deterioration  incident  to  normal  use. 
and  is  responsible  under  the  ACC  to 
continue  providing  emergency  repair 
services  and  routine  maintenance  for 
occupied  projects.  This  document 
delays  the  effective  date  of  the  final 
rule. 

EFFECTIVE  DATE:  Effective  December  6. 
1993,  the  effective  date  of  the  final  rule 
published  at  58  FR  58784  is  delayed 
until  Februar)'  4.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  R.  Minning,  Director.  Policy 
Division,  Office  of  Management  and 
Policy,  (202)  708-0713.  The 
telecommunications  device  for  deaf 
persons  (TDD)  is  available  at  (202)  708- 
0850.  (The  telephone  numbers  provided 
are  not  toll-free  telephone  numbers.) 
SUPPLEMENTARY  INFORMATJCN:  On 
November  4.  1993,  at  58  FR  58784.  the 
Department  issued  a  final  rule  regarding 
required  and  permitted  actions  that  a 
PHA  or  IHA  may  take  prior  to  approval 
of  an  application  for  demolition  or 
disposition  of  a  pubhc  or  Indian 
housing  project  or  a  portion  of  a  public 
or  Indian  housing  project.  The  final  rule 
has  an  effective  date  of  December  6, 
1993.  This  notice  delays  that  effective 
date  for  60  days. 

Serious  concerns  have  been  expressed 
about  the  impact  of  some  of  the 
provisions  of  the  final  rule  on  residents 
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anc^resident  organizations.  Therefore,  in 
the  spirit  of  cooperation,  the 
Department  wishes  to  delay  the  effective 
date  of  tha  final  rule  so  that  further 
review  of  this  rule  may  be  conducted. 
Accordingly,  in  FR  Doc.  93-27012. 
published  in  the  Federal  Register  on'- 
November  4.  1993.  at  58  FR  58784,  the 
effective  date  for  the  final  rule  regarding 
the  Public  and  Indian  Housing  Program, 
is  delayed  until  February  4,  1994. 

Dated:  November  30. 1993. 
foseph  Shuldiner, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 
|FR  Doc.  93-29687  Filed  12-3-93;  8:45  ami 

BIUJNC  CODE  4J10-33-F 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Pan  925 

Missouri  Permanent  Regulatory 
Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM). 

Interior. 

ACTION:  Final  rule. 

SUMMARY:  OSM  is  announcing  the 
approval,  with  exceptions  and  required 
amendments,  of  a  program  amendment 
submitted  by  Missouri  as  a  modification 
to  the  State's  permanent  regulatory 
program  (hereinafter  referred  to  as  the 
Missouri  program)  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  amendment 
pertains  to  signs  and  markers,  surface 
and  undergroimd  hydrology,  coal  waste 
disposal,  fish  and  wildlife,  backfilling 
and  grading,  revegetation,  land  use. 
roads,  coal  exploration,  mining  near 
public  roads,  permit  confidentiality, 
threatened  and  endangered  species, 
buffer  zones,  sediment  ponds,  acid-  and 
toxic-forming  materials,  operations  and 
reclamation  plans,  public  notice,  permit 
application  requirements,  performance 
bonding,  release  of  reclamation  liability, 
bond  forfeiture,  assessments  to  the  land 
reclamation  fund,  definitions,  notices  of 
violation,  and  penalty  assessment. 

The  amendment  is  intended  to  revise 
the  State  program  to  be  consistent  with 
the  corresponding  Federal  standards, 
clarify  ambiguities,  and  improve 
operational  efficiency. 
EFFECTIVE  DATE:  December  6.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jerry  R.  Ennis.  Telephone:  (816)  374- 
6405. 


SUPPI-EMEHTARY  MFORMATION: 

I.  Background  on  the  Missouri  Program 

On  November  21, 1980,  the  Secretary 
of  Interior  conditionally  approved  the 
Missouri  program.  General  background 
information  on  the  Missouri  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  of  the  Missouri 
program  can  be  found  in  the  November 
21, 1980,  Federal  Register  (45  FR 
77017).  Subsequent  actions  concerning 
Missouri's  program  and  program 
amendments  can  be  found  at  30  CFR 
925.12,  925.15,  and  925.16. 

II.  Submission  of  Amendment 

By  letter  dated  October  19. 1992 
(Administrative  Record  No.  MO-555). 
Missouri  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA.  Missouri  submitted  the 
proposed  amendment  with  the  intent  of 
satisfying,  in  part,  required  program 
amendments  at  30  CFR  925.16(0  and  (p) 
placed  on  the  Missouri  program  on 
September  29, 1992.  (57  FR  44660)  and 
at  925.16(g)  placed  on  the  Missouri 
program  on  May  8. 1991  (56  FR  21281). 
Missouri  identified  additional 
regulations  that  required  amending  in 
order  to  clarify  their  purposes  and  to  be 
consistent  with  their  Federal 
counterparts.  The  amendment  also 
contains  nonsubstantive  revisions  to 
eliminate  editorial  and  typographical 
errors  and  to  accomplish  necessary 
recodification  required  by  the  addition 
or  deletion  of  provisions. 

The  regulations  that  Missouri 
proposes  to  amend  are:  10  CSR  40- 
3.010,  Signs  and  Markers;  10  CSR  40- 
3.040,  Requirements  for  Protection  of 
the  Hydrologic  Balance;  10  CSR  40- 
3.080,  Requirements  for  the  Disposal  of 
Coal  Processing  Waste;  10  CSR  3.100, 
Requirements  for  the  Protection  of  Fish, 
Wildlife,  and  Related  Environmental 
Values  and  Protection  Against  Slides 
and  Other  Damage;  10  CSR  3.110, 
Backfilling  and  Grading  Requirements; 
10  CSR  40-3.120,  Revegetation 
Requirements;  10  CSR  40-3.1^30... 
Postmining  Land  Use  Requirements;  10 
CSR  40-3.140,  Road  and  Otl^r 
Transportation  Requirements;  10  CSR 
40-3.200,  Requirements  for  Protection 
of  the  Hydrologic  Balance  for 
Underground  Operations;  10  CSR  40- 
3.230,  Requirements  for  the  Disposal  of 
Coal  Processing  Waste  for  Underground 
Operations;  10  CSR  40-3.250. 
Requirements  for  the  Protection  of  Fish. 
Wildlife,  and  Related  Environmental 
Values  and  Protection  Against  Slides 
and  Other  Damage;  10  CSR  40-3.260. 
Requirements  for  Backfilling  and 
Grading  for  Underground  Operations;  10 


CSR  40-3.270.  Revegatation 
Requirements  for  Underground 
Operations;  10  CSR  40-4.010,  Coal 
Exploration  Requirements;  10  CSR  40- 
5.010;  Prohibitions  and  Limitations  on 
Mining  in  Certain  Areas:  10  CSR  40- 
6.030.  Surface  Mining  Permit 
Applicatibns — Minimum  Requirements 
for  Legal,  Financial,  Compliance  and 
Related  Information;  10  CSR  40-6.040, 
Surface  Mining  Permit  Applications — 
Minimum  Requirements  for  Information 
on  Environmental  Resources;  10  CSR 
40-6.050;  Surface  Mining  Permit 
Applications — Minimum  Requirements 
for  Reclamation  and  Operations  Plan;  10 
CSR  40-6.070,  Review,  Public 
Participation  and  Approval  of  Permit 
Applications  and  Permit  Terms  and 
Conditions;  10  CSR  40-6.100, 
Underground  Mining  Permit 
Applications — Minimum  Requirements 
for  Legal,  Financial,  Compliance  and 
Related  Information;  10  CSR  40-6.110, 
Underground  Mining  Permit 
Applications — Minimum  Requirements 
for  Information  on  Environmental 
Resources;  10  CSR  6.120.  Underground 
Mining  Permit  Applications — Minimum 
Requirements  for  Reclamation  and 
Operation  Plan;  10  CSR  40-7.011.  Bond 
Requirements;  10  CSR  40-7.021. 
Duration  and  Release  of  Reclamation 
Liability:  10  CSR  40-7.031,  Permit 
Revocation,  Bond  Forfeiture  and 
Authorization  to  Expend  Reclamation 
Fund  Monies;  10  CSR  40-7.041,  Form 
and  Administration  of  the  Coal  Mine 
Land  Reclamation  Fund;  10  CSR  40- 
8.010,  Definitions;  10  CSR  40-8.030, 
Permanent  Program  Inspection  and 
Enforcement;  and  10  CSR  40-8.040, 
Penalty  Assessment. 

OSM  published  a  notice  in  the 
December  30, 1992,  Federal  Register  (57 
FR  62278)  aimouncing  receipt  of  the 
amendment  and  inviting  public 
comment  on  the  adequacy  of  the 
proposed  amendment.  The  public 
comment  period  ended  January  29, 
1993.  The  public  hearing  scheduled  for 
January  25, 1993,  was  not  held  because 
no  one  requested  an  opportunity  to 
testify. 

During  its  review  of  the  amendment, 
OSM  identified  concerns  related  to  10 
CSR  40-3.110(3)(A)l.,  Covering  Coal 
and  Acid-  and  Toxic-forming  Materials; 
10  CSR  40-3.120(6)(H),  Residential 
Land  Use;  10  CSR  40-3.140(1){A), 
Roads— Class  I— General;  10  CSR  40- 
4.030(4)(B),  Prime  Farmland 
Applicability;  10  CSR  40-7.021  (D)(2). 
Duration  and  Release  of  Reclamation 
Uability;  10  CSR  40-8.030(7)(A). 
Permanent  Program  Inspection  and 
Enforcement;  10  CSR  40-8.040(9). 
Habitual  Violator;  10  CSR  40- 
6.050(5)(B)5.  and  8..  Operations  Plan— 


Federal  Register  /  Vol.  58,  No.  232  /  Monday.  December  6.  1993  /  Rules  and  RegulaUons     64143 


Maps  and  Plans;  and  10  CSR  40- 
7.031(3)(B).  Permit  Revocation.  Bond 
Forfeiture  and  Authorization  to  Expend 
Reclamation  Fund  Monies.  OSM 
notified  Missouri  of  the  concerns  by 
letter  dated  March  18.  1993 
(Administrative  Record  No.  MO-567).' 
Missouri  responded  in  a  letter  dated 
April  26, 1993.  (Administrative  Record 
No.  MO-569)  by  explaining  that  it 
wished  to  delay  responding  to  the 
concerns.  OSM.  therefore,  proceeded 
with  this  final  rule  making. ' 

III.  Director's  Findings 

After  a  thorough  review,  pursuant  to 
SMCRA  and  the  Federal  regulations  at 
30  CFR  732.15  and  732.17.  the  Director 
finds,  with  certain  exceptions  and 
additional  requirements,  that  the 
proposed  amendment  as  submitted  by 
Missouri  on  October  19. 1992,  meets  the 
requirements  of  SMCRA  and  30  CFR 
chapter  VII. 

1.  Provisions  Not  Discussed 

Missouri  proposes  revisions  to  its 
rules  that  involve  minor  typographical 
corrections  and  recodification.  The 
Director  finds  that  these  proposed 
revisions,  imless  specifically  discussed 
below,  are  no  less  effective  than  the 
Federal  regulations  and  is  approving 
them. 

2.  Provisions  Not  Discussed  That  Are 
Substantively  the  Same  as  the 
Counterpart  Federal  Regulations 

Missouri  proposes  revisions  to  rules 
that  contain  language  that  is  the  same  or 
similar  to  the  counterpart  Federal 
regulations,  replace  Federal  references 
and  terms  vdth  appropriate  State 
references  and  terms,  or  add  specificity 
without  adversely  affecting  other 
aspects  of  the  program  regulation.  The 
Director,  therefore,  finds  that  these 
proposed  revisions  to  Missouri's 
regulations  are  no  less  effiective  than 
and  consistent  with  the  Federal 
regulations.  These  revisions  are  as 
follows  (Federal  regulation  counterparts 
are  indicated  in  brackets):  10  CSR  40- 
3.130,  Post-mining  Land  Use 
Requirements  [30  CFR  816.1331;  10  CSR 
40.3-140(l)p).  Road  and  Other 
Tran^ortation  Requirements  (30  CFR 
816.151{a)l;  10  CSR  40-3.140(8)(D)l.. 
Roads— Class  D— General  (30  CFR 
816.151(a)];  10  CSR  40-5.010{3)(D). 
Prohibitions  and  Limitations  on  Mining 
in  Certain  Areas  [30  CFR  761.11(d)];  10 
CSR  6.070(1)(G).  IdenUfication  of 
Interests  [30  CFR  778.13(h)];  10  CSR  40- 
6.070{5)(A)3..  Informal  Conferences  (30 
CFR  773.13(c)(iii)];  10  CSR  40-6.070(8). 
Criteria  for  Permit  Approval  or  Denial 
[30  CFR  773.15(c)l;  10  CSR  40- 
6.100(1){G).  Identification  of  Interests 


(30  CFR  778.13(h)];  and  10  CSR  40- 
6.110(11)(E)1..  Fish  and  Wildlife 
Resources  Information  (30  CFR 
784.21(a)(2)(i)l. 

3.  Required  Program  Amendments 

Missouri  submitted  proposed 
revisions  in  response  to  required 
program  amendments  that  the  Director 
placed  on  the  Missouri  program  and  as 
codified  in  the  Federal  regulations  at  30 
CFR  925.16  (g)  and  (p).  The  Director 
finds  that  the  following  proposed  State 
regulations  satisfy  the  required  program 
amendments,  are  no  less  effective  than 
the  Federal  regulations  indicated  in 
each  required  program  amendment,  and 
is  approving  them  (the  codified  required 
amendments  at  30  CFR  925.16  are 
indicated  in  brackets):  10  CSR  40- 
3.040(6)  (H)  and  (U).  by  requiring  that 
sedimentation  poads  be  designed, 
constructed'and  maintained  to  provide 
periodic  sediment  removal  sufficient  to 
maintain  adequate  volume  for  the 
design  event  and  that  siltation 
structures  be  maintained  until  removal 
is  authorized  and  in  no  case  shall  be 
removed  sooner  than  2  years  after  the 
last  augmented  seeding  [30  CFR  925.16 
(p)(l)  and  (p)(2)l;  10  CSR  40- 
3.040(10)(I).  by  providing  items  to  be 
discussed  in  certification  reports  for 
dams  and  embankments  [30  CFR 
925.16(p)(3)]:  10  CSR  4O-6.070(ll)(A)l.. 
by  requiring  a  review  if  there  is  reason 
to  believe  a  permit  was  improvidently 
issued  [30  CFR  925.16(p)(13)];  10  CSR 
40-7.011(l)(q.  by  requiring  that  both 
the  permittee  and  corporate  guarantor 
execute  the  indemnity  agreement  for  a 
self  bond  [30  CFR  925.16(g)(9)];  10  CSR 
40-7.01 1(2)(A).  by  requiring  that 
performance  bonds  be  conditioned  upon 
the  faithful  performance  of  the  Act. 
regulatory  program,  permit  and 
reclamation  plan  [30  CFR  925.16(gKlO)]; 
10  CSR  40-7.011(3)P).  by  reouiring  an 
operator  to  identify  initial  and 
successive  areas  of  increments  for 
bonding  and  to  specify  the  bond 
amoimts  for  each  and  by  prohibiting 
distujbMice  on  succeeding  increments 
prior  to  acceptance  of  bond  [30  CFR 
925.16(g){ll)];  10  CSR  40-7.011(4)  (F) 
and  (G).  by  requiring  the  State  director 
to  adjust  bond  amounts  in  the  event  that 
an  approved  permit  is  revised  and  to 
allow  for  an  informal  conference  on  the 
adjustment  [30  CFR  9i5.16(g)(12)];  10 
CSR  40-7.011(5)  (A)2..  by  restricting  a 
surety  cancellation  to  only  those  lands 
not  disturbed  and  only  with  prior 
consent  of  the  regulatory  authority  [30 
CFR  925.16(g)(13)l;  10  CSR  40-7.011(5) 
{A)(8)  and  (B)(7).  by  requiring  an 
operator  to  begin  reclamation 
immediately  upon  issuance  of  a 
cessation  order  if  a  surety  company  Is 


insolvent  and  the  permittee  has  not 
replaced  bond  coverage  within  60  days 
[30  CFR  925.16(g)(14)l;  10  CSR  40- 
7.011(5)(B)2..  by  requiring  that  a 
certificate  of  deposit  for  a  self  bond  be 
made  payable  to  the  regulatory  authority 
onfy  [30  CFR  925.16(gKl5));  10  CSR  40- 
7.011(5)(D)2.C..  by  expressing  the 
financial  ratio  values  as  actual  ratios 
rather  than  decimal  fractions  [30  CFR 
925.16(g)(16);10CSR40- 
7.011(5)(D)2.D..  by  requiring  that  the 
accountant's  audit  or  review  opinion  be 
prepared  using  generally  accepted 
accounting  principles  [30  CFR 
925.16(g)(17));10CSR40- 
7.011(5)(D)5.A..  by  requiring  that  the 
third  party  non-corporate  guarantor  also 
execute  the  indenmitf  agreement;  that 
the  applicant  and  guarantor  must  both 
sign  the  indemnity  agreement;  that  an 
affidavit  be  submitted  with  the 
indemnity  agreement  attesting  to  its 
validity  under  applicable  Federal  and 
State  laws;  that  the  applicant,  parent  or 
non-parent  corpwarate  guarantor  be 
required  to  complete  the  approved 
reclamation  plan  or  pay  the  regulatory 
authority  to  complete  the  reclamation 
plan;  and  that  the  indemnity  agreement 
shall  operate  as  a  judgment  when  under 
forfeiture  [30  CFR  925.16(g)(18)l;  10 
CSR  40-7.021(2)(B).  by  requiring  that 
vegetation  be  established  in  accordance 
with  the  approved  reclamation  plan  at 
the  Phase  II  level  and  that  prime 
farmland  soil  productivity  yield  levels 
be  met  at  the  Phase  II  level  of  bond 
release  (30  CFR  925.16(g)(19)];  10  CSR 
40-7.031(3)(B),  by  requiring  that  no 
surety  lirf>ility  be  released  until 
successful  completion  of  all  reclamation 
under  the  permit  term  [30  CFR 
925.16(p)(17));  and  10  CSR  40- 
8.040(8)(K).  by  requiring  that  payment 
of  a  settlement  agreement  be  received 
within  30  days  from  the  date  the 
agreement  is  signed  and  that  the 
Missouri  Department  of  Natural 
Resources.  Land  Reclamation 
Commission  (the  Commission),  must 
take  action  to  raise,  lower,  or  vacate  the 
penalty  within  30  days  from  the  date  of 
recision  [30  CFR  925.ie(p){19)J. 

Accordingly,  the  Director  is  removing 
the  required  program  amendments  as 
identified  above  from  the  Missouri 
program  and  as  codified  at  30  CFR 
925.16. 

4  10  CSR  40-3.010(5).  Signs  and 
Markers 

Missouri  proposes  to  amend  its 
program  at  10  CSR  40-3.010(5) 
regarding  bonded  area  markers  by 
adding  a  requirement  that,  where  the 
permit  area  is  released  in  segments,  the 
segments  released  shall  be  marked  at  the 
time  of  the  release  inspection  unless 
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alreaSy  delineated  by  natural  or  man- 
made  boundaries. 

The  Federal  regulations  dealing  with 
bond  release  inspection  are  found  at  30 
CFR  800.40.(b).  however  the  Federal 
rule  does  not  require  that  the  bonded  • 
area  to  be  released  be  marked  at  the  time 
of  the  release  inspection.  While  there  is 
no  direct  Federal  counterpart  regulation, 
this  State  proposal  is  not  inconsistent 
with  the  Federal  program  and  will  aid 
in  the  administration  of  its  program. 
Therefore,  the  Director  approves  the 
proposed  rule  at  10  CSR  40-3.010(5). 

5.  10  CSR  40-3. 040(2 )( A).  Water  Quality 
Standards  and  Effluent  Liwitations 

Missouri  proposes  at  10  CSR  40- 
3.040{2)(a)  to  remove  language  from  its 
rule  that  would  allow  surface  drainage 
leaving  the  permit  area  from  areas  that 
are  in  the  process  of  topsoiling  and 
revegetation  to  not  meet  total  suspended 
solids  effluent  limitations. 

The  Federal  regulation  at  30  CFR 
816.42  requires  that  discharges  of  water 
from  areas  disturbed  by  surface  mining 
activities  shall  comply  with  the  effluent 
limitations  for  coal  mining  set  forth  at 
30  CFR  part  434,  the  implementing 
regulations  for  the  Qean  Water  Act. 
Additionally,  30  CFR  816.46(b)  requires 
that  additional  contributions  of 
suspended  solids  to  stream  flow  or 
runoff  outside  the  permit  area  shall  be 
prevented. 

Missoiui's  proposal  will  provide  a 
standard  for  surface  drainage  leaving  the 
permit  area  that  is  no  less  effective  tban 
the  Federal  program  standard. 

The  Director  finds  that  Missouri's 
proposed  rule  at  30  CFR  40-3.040(2)(A) 
is  no  less  effective  than  the  Federal 
regulation  requirements  and  is 
approving  it. 

6. 10  CSR  40-3.040(9)  (A).  (B)  and  (C), 
Acid-  and  Toxic-forming  Materials 

Missouri  proposes  at  30  CSR  40- 
3.040(9)  (A),  (B)  and  (C)  to  replace  the 
word  "spoil,"  in  the  context  of  acid-  and 
toxic-forming  "spoil,"  with  the  word 
"materials"  and  to  include  in  its  rules 
the  requirements  that  drainage  from 
acid-  and  toxic-forming  materials, 
which  may  adversely  affect  water 
quality  or  be  detrimental  to  public 
health  and  safety,  be  avoided  by  burying 
and/or  treating  the  materials. 

The  counterpart  Federal  rules  at  30 
CFR  816.41(f)  also  refer  to  acid-  and 
toxic-forming  "materials"  and  include 
the  material  burying  and/ or  treating 
requirements.  Therefore,  the  Director 
finds  Missouri's  proposed  rules  at  10 
CSR  40-3.040(9)  (A),  (B).  and  (C)  to  be 
no  less  effective  than  the  Federal 
regulations  and  is  approving  them. 


7.  10  CSR  40-3.110(3)(A)l.  and  .3 
Covering  Coal  and  Acid-  and  Toxic- 
forming  Materials 

Missouri's  existing  provision  at  10 
CSR  40-3.110(3)(A)(l)  provides  that: 

{elxposed  coal  seams,  acid-  and  toxic-forming 
materials  and  combustible  materials  exposed, 
used  or  produced  during  mining  shall  be 
adequately  covered  with  nontoxic  and 
noncombustible  material,  or  treated,  to 
control  the  impact  on  surface  and  ground 
water  in  accordance  with  10  CSR  40-3.040. 
to  prevent  sustained  combustion  and  to 
minimize  adverse  effects  on  plant  growth  and 
the  approved  postmining  land  use. 

Missouri  proposes  to  delete  the  words 
"coal  seams"  and  "and  combustible 
materials  exposed"  from  the  existing 
provision.  Missouri  further  proposes  to 
add  a  new  sentence  to  end  of  the 
provision.  As  proposed,  10  CSR  40- 
3.110(3)(A)(1)  would  read  as  follows: 

Exposed  acid-  and  toxic-foiming  materials 
used  or  produced  during  mining  shall  be 
adequately  covered  with  nontoxic  and 
noncombustible  material,  or  treated,.to 
control  the  impact  on  surface  and  ground 
water  in  accordance  with  10  CSR  40-3.040, 
to  prevent  sustained  combustion  and  to 
minimize  adverse  effects  on  plant  growth  and 
the  approved  postmining  land  use. 
Concerning  exposed  coal  seams  and 
combustible  materials,  including  coal 
processing  waste,  adequately  covered  shall 
be  de&ned  as  being  covered  with  a  minimum 
of  four  feet  (4T  of  nontoxic,  nonacid- 
producing  materials  unless  otherwise 
demonstrated. 

The  counterpart  Federal  regulations  at 
30  CFR  816.102(f)  requires  that  exposed 
coal  seams,  add-  and  toxic-forming 
materials,  and  combustible  materials 
exposed,  used,  or  produced  during 
mining  shall  be  adequately  covered  with 
nontoxic  and  noncombustible  material, 
or  treated,  to  control  the  impact  on 
sxirface  emd  ground  water  in  accordance 
with  30  CFR  816.41,  to  prevent 
sustained  combustion,  and  to  minimize 
adverse  effects  on  plant  grovtrth  and  the 
approved  postmining  land  use. 

OSM  has  two  concerns  regarding  this 
proposed  revision.  First,  Missouri- has 
removed  the  requirement  that  "exposed 
coal  seams"  and  "combustibW 
materials"  be  adequately  covered  or 
treated  as  required  at  30  CFR  816.102(f). 
Although  Missouri  defines  adequate 
cover  for  exposed  coal  seams  and 
combustible  materials,  the  State  has 
eliminated  the  requirement  for  the 
covering  or  treatment  of  these  materials 
by  removing  these  terms  from  the  rule. 
Additionally,  by  revising  the  rule  as 
proposed,  it  appears  that  exposed  coal 
seams  and  combustible  materials  are  not 
required  to  meet  the  requirements  of  10 
CSR  40-3.040,  protection  of  the 
hydrologic  balance.  This  problem  could 


be  remedied  by  simply  retaining  the 
phrases  that  are  proposed  to  be  deleted. 

Second,  Missouri  proposes  to  require 
only  exposed  acid-  and  toxic-forming 
materials  to  be  adequately  covered 
whereas  exposed  coal  seams  and 
combustible  material,  including  coal 
processing  wastes,  are  proposed  to  be 
covered  with  four  feet  of  nontoxic-, 
nonacid-producing  materials  "unless 
otherwise  demonstrated."  Missouri 
must  explain  why  these  two  groups  of 
materials  are  treated  differently  and 
clarify  what  is  required  to  be 
demonstrated  if  four  feet  of  cover  is  not 
proposed. 

Tne  Director,  based  on  the  discussion 
above,  finds  that  Missouri's  proposed 
rule  modifications  at  10  CSR  40- 
3.110(3)(A)1  would  render  its  program 
to  be  less  effective  than  the  Federal 
regulations  at  30  CFR  816.102(f). 
Therefore,  the  Director  is  not  approving 
the  proposed  modifications  and  is 
requiring  Missouri  to  amend  its  program 
by  (1)  requiring  that  exposed  coal  seams 
and  combustible  materials  be 
adequately  covered  or  treated  as 
required  at  30  CFR  816.102(f)  and  (2) 
explaining  why  these  two  groups  of 
materials,  i.e.,  acid-  and  toxic- forming 
materials  and  exposed  coal  seams  and 
combustible  materials  are  treated 
differently  and  clarify  what  is  required 
to  be  demonstrated  if  four  feet  of  cover 
is  not  proposed. 

8.  10  CSR  40-3.110(3)(A)3.  Covering 
Coal  and  Acid-  and  Toxic-forming 
Materials 

Missouri  proposes  at  10  CSR  40- 
3.110(3)(A)3.  to  add  combustible 
materials  and  coal  processing  waste  to 
the  requirement  that  acid-  and  toxic- 
forming  material  shall  not  be  buried  or 
stored  in  proximity  to  a  drainage  course 
so  as  not  to  cause  or  pose  a  threat  of 
water  pollution.  While  there  is  no  exact 
counterpart  Federal  regulation,  the 
Federal  regulations  at  30  CFR  816.81(a), 
coal  mine  waste,  and  816.102(f), 
backfilling  and  grading,  are  the 
regulations  that  require  exposed  coal 
seams,  acid-  and  toxic-forming  materials 
and  combustible  materials  to  be  buried 
and/or  treated  or  stored  in  a  manner  that 
will  protect  surface  and  groimd  water 
quality. 

The  Director  finds  that  Missouri's 
proposed  rule  at  10  CSR  40- 
3.110(3)(A)3  is  no  less  effective  than  the 
Federal  regulations  at  30  CFR  816.81(a) 
and  816.102(f)  and  is  approving  it. 

9.  10  CSR  40-3.110(6)(B).  Regarding  or 
Stabilizing  Rills  and  Gullies 

Missouri  proposes  to  add  paragraph 
10  CSR  40-3.110(6)(B)  which  allows 
that,  on  areas  that  have  been  previously 
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mined  where  topsoil  is  not  available, 
the  requirements  for  regarding  or 
stabilizing  rills  and  gullies  pursuant  to 
paragraph  10  CSR  40-3.110(6)(A)  apply 
after  final  grading,  except  that  the  aroas 
need  not  be  topsoiled.  Paragraph  10  CSR 
40-3.110(6)(A)  provides  the 
requirements  for  stabilizing  rills  and 
gullies.  Paragraph  (A)  also  requires  all 
rills  and  gullies  deefMjr  than  nine  inches 
to  be  retopsoiied  upon  regcading. 

The  Federal  counterpart  regulations 
concerning  previously  mined  areas  are 
located  at  30  CFR  816.106.  These 
regulations  nxjuire  that  areas  previously 
mined  meet  the  requirements  of  30  CFR 
816  102  through  816.106.  The  Federal 
regulation  at  30  CFR  816.102(d)(2) 
requires  topsoil  to  be  redistributed  in 
accordance  with  30  CFR  816.22; 
regulations  governing  topsoil  and 
subsoil  handling.  The  Federal  regulation 
at  30  CFR  816.22(a)(ii)  allows  that 
where  topsoil  is  of  insufficient  quantity 
or  poor  quality  for  maintaining 
vegetation,  selected  overburden 
materials  may  be  substituted  for  topsoil 
if  the  operator  demonstrates  to  the 
regulatory  authority  that  the  resuhing 
soil  medium  is  equal  to,  or  more 
suitable  for.  sustaining  vegetation  than 
the  existing  topsoil  and  the  resulting 
soil  medium  is  the  best  available  in  the 
permit  area  to  support  vegetation.  This 
materia!  shall  be  removed  as  a  separate 
layer  from  the  area  to  be  disturbed  and 
segr^ated.  The  Federal  regulations 
concerning  previously  mined  areas, 
therefore,  do  not  allow  for  an  area  that 
has  been  regraded  and  stabilized  to 
forgo  topsoiling.  Missouri  must  require 
an  operator  to  identify  the  best  suited 
material  available  for  topsoil 
replacement  and  to  segregate  that 
material  for  later  use  as  a  topsoil 
substitute. 

The  Director  finds  10  CSR  40- 
3.110(6)(B)  to  be  less  effective  than  the 
Federal  regulations  at  30  CFR  816.106 
,and  816.22  to  the  extent  that  it  does  not 
require  an  operator  to  identify  the  best 
suited  material  available  for  topsoil 
replacement  and  to  segregate  that 
material  for  later  use  as  a  topsoil 
substitute  and  is  not  approving  it  to  that 
extent.  The  Director  is  requiring 
Missouri  to  amend  its  program  by 
requiring,  for  previously  mined  areas, 
an  operator  to  identify  the  best  suited 
material  available  for  topsoil 
replacement  and  to  segregate  that 
material  for  later  use  as  a  topsoil 
substitute. 


10  CSR  40-3.1 20(6)(B).  Residential  Land 
Use  and  10  CSR  40-3.270(6}(B), 
Revegetation  Requirements  for 
Underground  Operations 

Missouri  proposes  to  correct  a 
typographical  error  in  its  reference  to 
the  residential  land  use  guideUne 
document  adopted  by  the  Land 
Reclamation  Commission  in  August 
1990.  While  the  corrected  terminology 
is  acceptable,  it  is  vsed  in  the  reference 
to  Missouri's  unapproved  Permanent 
Program  Phase  III  Liability  Release 
Guidelines  that  OSM  has  previously 
directed  Missouri  to  remove  as  per  the 
required  program  amendment  at  30  CFR 
925.16(p)(6).  OSM  cannot  approve  a 
correction  to  a  portion  of  the  Missouri 
program  that  was  previously  not 
approved  by  OSM.  Therefore,  the 
Director  finds  Missouri's  proposed  rules 
at  10  CSR  40-3.120(6)(B)  and  10  CSR 
4O-3.270(6)(B)  to  be  less  effective  than 
the  Federal  regulations  at  30  CFR 
816.116(b)(4)  and  817.116(b)(4)  to  the 
extent  that  the  State  references  the 
unapproved  Permanent  Program  Phase 
III  Liability  Release  Guidelines  that 
OSM  had  previously  directed  Missouri 
to  remove  as  per  the  required  program 
amendment  at  30  CFR  925.16(p)(6).  The 
Director  is  not  approving  this  proposed 
rule  and  the  required  program* 
amendment  remains  in  effect. 

11.10  CSR  4O-3:i20(7)(C).  Tree  and 
Shrub  Stocking  for  Woodland.  Wildlife 
Habitat  and  Recreation  Land  Uses  and 
10  CSR  40-3. 270(7 MC).  Tree  and  Shrub 
Stocking  for  Woodland.  Wildlife  Habitat 
and  Recreation  Land  Uses  (for 
underground  operations) 

Missouri  proposes,  at  10  CSR  40- 
3.120{7)(a  and  10  CSR  40-3.270(7)(C) 
to  replace  the  phrase  "on  the  reference 
area"  with  the  phrase  "approved  in  the 
permit"  in  the  context  of  stocking  rates 
for  trees,  shrubs,  half-shrubs,  and 
ground  covers.  Therefore,  at  10  CSR  40- 
3.120(7)(C)2,  the  State  would  provide 
that  "(t)he  stocking  of  trees,  shrubs, 
half-sltfubs  and  the  ground  cover 
established  on  the  revegetated  area  shall 
approximate  the  stocking  and  ground 
cover  approved  in  the  permit."  and  that 
"(tjhe  stocking  of  live  woody  plants 
shall  be  equal  to  or  greater  than  ninety 
percent  (90%)  of  the  stocking  or  woody 
plants  of  the  same  life  form  approved  in 
the  permit."  At  10  CSR  40- 
3.120(7)(C)3.A.  Missouri  would  require 
that  "(tjhe  woody  plants  established  on 
the  revegetated  site  are  equal  to  or 
greater  than  ninety  percent  (90%)  of  the 
stocking  rate  approved  in  the  permit." 
The  effect  of  this  proposed  language 
would  be  to  remove  the  existing 
requirement  that  stocking  rates  be 


determined  by  observing  the  density 
and  distribution  of  vegetation  on  a  local, 
unmined  "reference  area."  The 
proposed  change  would  allow  the 
regulatory  authority  to  set  the  stocking 
rates  in  the  permit,  after  consultation 
with  and  approval  from  the  Missouri 
Department  of  Conservation,  and  would 
not  require  the  establishment  of  a 
reference  area. 

The  Federal  counterpart  regulations  at 
30  CFR  816.116(b)(3)  and  817.116(b)(3) 
require  that,  for  areas  to  be  developed 
for  fish  and  wildlife  habitat,  recreation, 
shelter  belts,  or  forest  products,  the 
regulatory  authority  must  establish 
minimum  stocking  end  planting 
arrangements  on  the  basis  of  local  and 
regional  conditions  arid  after 
consultation  with  and  approval  by 
appropriate  State  agencies.  The  Federal 
regulations  at  30  CFR  816.116(b)(3)  and 
817.116(b)(3)  do  not  require  the 
establishment  of  a  reference  area  for 
determining  stocking  rates.  Since 
Missouri  requires  the  minimum 
stocking  and  plantmg  arrangements  to 
be  approved  by  the  Missouri 
Department  of  Conservation  and  since 
the  proposed  language  provides 
Missouri  with  additional  flexibility,  the 
Director  finds  10  CSR  40-3.120(7)(C) 
and  10  CSR  40-3.270(7)(C)  to  be  no  less 
effective  than  the  corresponding  Federal 
regulations  and  is  approving  the  State's 
proposed  revisions. 

12.10  CSR  40-3. 140(1  HA).  Roads- 
Class  I — General 

Missouri  proposes  to  revise  10  CSR 
40-3.140(l)(A)  by  removing  the  phrase 
"class  I  road"  from  the  requirement  to 
control  or  prevent  erosion,  siltation,  the 
air  pollution  attendant  to  erosion, 
including  road  dust  as  well  as  dust* 
occurring  on  other  exposed  "class  I 
road"  surfaces.  Missouri  also  proposes 
to  delete  the  phrase  "class  I"  from  the 
requirement  that  the  control  and 
prevention  of  air  pollution  be 
accomplished  through  stabilizing  all 
exposed  "class  I"  road  surfaces  in 
accordance  with  current,  prudent 
engineering  practices.  This  proposed 
amendment  is  in  response  to  a  required 
program  amendment  placed  on  the 
Missouri  program  at  30  CFR 
925.16(p)(9)  that  directed  Missouri  to 
amend  its  program  to  require  operators 
to  control  and  prevent  air  pollution 
attendant  to  erosion,  including  road 
dust  as  well  as  dust  occurring  on  other 
exposed  surfaces. 

The  Federal  regulations  at  30  CFR 
816.150(b)(1)  require  that  the  control 
and  prevention  of  air  pollution  be 
accomphshed  through  stabilizing  all 
"exposed  surfaces"  in  accordance  with 
cxirrent,  prudent  engineering  practices. 


• 
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Missouri's  proposed  amendment 
partially  satisBes  the  required  program 
amendment  in  that  the  proposed 
amendment  removes  the  Hrst 
occurrence  of  "class  I  road."  As 
proposed.  10  CSR  40-3.140(1){A)  nciw 
requires  control  and  prevention  of  dust 
occurring  on  "other  exposed  surfaces." 
However,  Missouri  did  not  fully  remove 
the  reference  of  "class  I  road"  from  the 
second  usage.  As  proposed.  10  CSR  40- 
3.140(1){A)  requires  an  operator,  in 
order  to  control  dust,  to  stabilize  other 
exposed  road  surfaces  only.  It  does  not 
require  the  operator,  as  does  the  Federal 
regulation,  to  stabilize  all  exposed 
surfaces,  whether  or  not  those  exposed 
surfaces  are  "road"  surfaces.  Therefore, 
the  Director  Rnds  the  proposed  rule  at 
10  CSR  40-3.140(l)(A)  less  effective 
than  the  counterpart  Federal  regulation 
because  it  limits  the  control  and 
prevention  of  air  pollution  to  the 
stabilization  of  "all  exposed  road 
surfaces"  whereas  the  Federal 
regulation  requires  "stabilizing  all 
exposed  surfaces."  The  Director  is  not 
approving  this  proposed  change  to  the 
extent  that  it  does  not  require  all 
exposed  surfaces  to  be  stabilized.  The 
required  program  amendment  at  30  CFR 
925.16(p)(9)  is  modified  to  direct 
Missouri  to  require  that  all  exposed 
surfaces  be  stabilized  in  accordance 
with  current  prudent  engineering 
practices. 

13.  10  CSR  40-6.040(1 1)(E)1  and 
6.110(11  )(E)1.  Fish  and  Wildlife 
Resources  Information,  and  6.050(7)(C)1 
and  6.1 20(1 2U AH,  Fish  and  Wildlife 
Plan 

Missouri  proposes  to  modify  10  CSR 
40-6.040(1 1)(E)1.  6.110(11)(E)1. 
6.050(7)(C)1.  and  6.120(12)(A)1  by 
providing  correct  citation  for  the 
Endangered  Species  Act.  This  proposed 
change  adequately  addresses  the 
required  program  amendment  placed  on 
Missouri's  program  at  30  CFR  925.16(d). 
However,  in  its  review  of  this  proposed 
amendment,  OSM  discovered  that  the 
term  "secretary."  as  used  in  10  CSR  40- 
6.040(11)(E)1,  is  not  defined  anywhere 
in  the  Missouri  program.  Since  Missouri 
has  asserted  that  10  CSR  40- 
6.040(11)(E)1  is  equivalent  to  30  CFR 
716.16(a)(2)(i).  however.  OSM  interprets 
the  term  "secretary"  to  mean  the 
Secretary  of  the  Interior,  consistent  with 
the  Federal  use  of  the  term.  Therefore, 
the  Director  finds  that  Missouri's  failure 
to  define  the  term  "secretary,"  as  used 
at  10  CSR  40-6.040(11)(E)1.  does  not 
render  Missouri's  proposed  rule  less 
effective  than  the  Federal  requirements 
and  is  approving  the  proposed 
amendments  at  10  CSR  40- 
6.040(11)(E)1,  6.110(11)(E)1, 


6.050(7)(C)1,  and  6.120(12)(A)1  and  is 
removing  the  required  program 
amendment  at  30  CFR  925.16(d). 
However,  with  this  notice,  OSM  is 
notifying  Missouri  of  this  incomplete 
reference  to  the  Secretary  of  the  Interior 
and  suggests  that  Missouri  correct  this 
reference  to  the  "secretary"  to  the 
"Secretary  of  the  Interior." 

14.  10  CSR  4O-6.040(14)(L).  Maps- 
General  Requirements 

Missouri  proposes  to  add  a  rule  that 
requires  all  buffer  zones,  as  defined  at 
proposed  10  CSR  40-8.010(l)(A}(13).  to 
be  included  on  all  maps  required  as  part 
of  the  permit  application.  Missouri 
proposes  to  define  "buffer  zone"  to 
mean  a  boundary  which  establishes  a 
limit  of  mining-related  disturbance 
beyond  which  a  variance  to  the 
regulations  must  be  obtained  before 
disturbing. 

The  Federal  map  requirements  are 
found  at  30  CFR  779.24.  These 
regulations  do  not  require  that  buffer 
zones  be  identified  on  any  map. 
Furthermore,  the  Federal  regulations  do 
not  define  the  term  "buffer  zone."  The 
Federal  regulations  at  30  CFR 
780.16(b)(3)(i)  and  784.21(b)(2)(i)  do. 
however,  allow  a  regulatory  authority  to 
require  an-applicant's  fish  and  wildlife 
protection  and  enhancement  plan  to 
include  the  establishment  of  buffer 
zones  as  a  protective  measure.  The 
Federal  regulations  at  30  CFR  816.57 
and  817.57  further  require  an  operator 
to  provide  buffer  zones  for  streams  so 
that  no  land  within  100  feet  of  a 
perennial  or  intermittent  stream  will  be 
disturbed  by  surface  mining  activities. 
The  Federal  regulation  at  30  CFR 
816.11(e)  requires  that  stream  buffer 
zones  shall  be  marked  along  their 
boundaries  in  the  field. 

The  Director  finds  that  proposed  10 
CSR  40-6.040(14)(L)  is  no  less  effective 
than  the  Federal  regulations  as  it 
requires  the  applicant  to  include 
additional  information  on  permit  maps, 
beyond  that  which  is  requiredjunder  the 
Federal  regulations  and  will  assist 
Missouri  with  the  administr^ion  of  its 
program.  The  Director  is  approving  the 
proposed  change. 

15.  10  CSR  40-6.050(5)(B)  5.  and  8.. 
Operations  Plan — Maps  and  Plans 

a.  Map  and  Narrative  Requirements 

Missouri  proposes  a  clarification  at  10 
CSR  40-6.050(5)(B)5.  The  proposed 
revision  to  item  (5)(B)5  requires  that  the 
operations  plan  map  will  show  each 
topsoil.  spoil,  coal  waste,  and  noncoal 
waste  storage  area  and.  except  for 
topsoil  and  spoil,  the  narrative  should 


be  in  accordance  the  appropriate 
section(s)  of  10  CSR  40-3.080. 

The  Federal  counterpart  regulation  al 
30  CFR  780.14(b)(5)  requires  that  each 
topsoil.  spoil,  coal  waste  and  noncoal 
waste  storage  area  each  source  of  waste 
and  each  waste  disposal  facility  relating 
to  coal  processing  or  pollution  control 
be  identified  on  a  map  as  part  of  a 
permit  application. 

Missouri's  proposal,  while  technically 
no  less  effective  than  the  Federal 
counterpart  regulation,  tends  to  not 
clarify  but  confuse  the  intent  of  this 
regulation.  This  regulation  specifies 
those  items  to  be  shown  on  the 
operations  plan  map  and  does  not 
•concern  the  narrative  for  coal  or  noncoal 
waste  disposal.  In  addition,  Missouri 
already  has  a  narrative  requirement  for 
these  items  located  at  10  CSR  40- 
6.050(2)(B).  As  stated  earlier,  this 
proposal  does  not  render  Missouri's 
program  less  effective  than  the  Federal 
program,  however.  OSM  sug^sts  that 
the  proposed  language  be  removed. 

b.  Waste  and  Waste  Disposal  Facility 
Location 

Missouri  proposes  a  clarification  at  10 
CSR  40-6.050(5)(B)8.  The  proposed 
revision  to  item  (5)(B)8  requires  that  the 
operations  plan  map  will  show  each 
source  of  waste  and  each  waste  disposal 
facility  relating  to  coal  processing  or 
pollution  control  "in  accordance  with 
10  CSR  40-3.080(1  )-(6)."  the  general 
requirements  for  disposal  of  coal 
processing  waste. 

The  Federal  counterpart  regulation  at 
30  CFR  780.14(b)(8)  requires  each 
source  of  waste  and  each  waste  disposal 
facility  relating  to  coal  processing  or 
pollution  control  be  identified  on  a  map 
as  part  of  a  permit  application. 

Missouri's  current  rule  is  already  no 
less  effective  than  the  Federal 
regulation.  The  proposed  amendment 
would  provide  the  citation  for  the 
Missouri  rules  governing  each  source  of 
waste  and  each  waste  disposal  facility 
relating  to  coal  processing  or  pollution 
control. 

The  Director  finds  the  proposed 
amendments  at  10  CSR  40-6.050(5)(B)5. 
and  8.  to  be  no  less  effective  than  the 
Federal  counterpart  regulations  and  is 
approving  them. 

16.  10  CSR  40-7. 021  (2)(D)(2l  Duration 
and  Release  of  Reclamation  Liability 

Missouri  proposes,  at  10  CSR  40- 
7.021(2)(D)2.  to  remove  the  requirement 
that  eighty-five  percent  (85%)  of  the 
bond  be  released  when  Phase  II  liability 
is  released.  This  current  release 
percentage  is  proposed  to  be  replaced 
with  the  requirement  that,  after 
completion  of  Phase  II,  the  Missouri 


State  director  shall  retain  that  amount  of 
bond  for  the  revegetated  area  which 
would  be  sufficient  to  cover  the  cost  of 
reestabhshing  vegetation  if  established 
by  a  third  party  and  the  amount  of  bond 
necessary  to  abate  any  water  pollution 
cau^d  by  the  contributing  of^uspended 
solids  to  stream  flow  or  rxinoff  outside 
the  permit  area  in  excess  of  the 
requirements  set  by  chapter  3  of  the 
Missouri  rules.  In  addition.  Missouri's 
iiabihty  release  regulations  at  10  CSR 
4O-7.021(2)(B)3  state  that  an  area  shall 
qualify  for  release  of  Phase  II  liability 
when  the  lands  are  not  contributing 
suspended  solids  to  stream  flow  or 
runoff  outside  the  permit  area. 

Missouri's  proposed  rule  at  10  CSR 
40-7.021(2)(D)2  is  in  response  to  the 
required  program  amendment  at  30  CFR 
925.l6(g)(21)  which  required  Missouri 
to  remove  mandatory  fixed  percentage 
bond  release  amounts  and  provide  the 
flexibility  required  in  the  Federal 
regulations. 

The  Federal  regulation  at  30  CFR 
800.40(c)(2)  requires,  at  the  completion 
of  Phase  n  reclamation,  that  the 
regulatory  authority  shall  retain  that 
amount  of  bond  for  the  revegetated  area 
which  would  be  sufficient  to  cover  the 
cost  of  reestablishing  revegetation  if 

cTr^Jfif'^i'i'  ^  ^'"^  P^y-  Both  section 
519(c)(2)  of  SMCRA  and  30  CFR 

800.40(c)(2)  of  the  Federal  regulations 
state  that  no  part  of  the  bond  shall  be 
released  so  long  as  the  lands  to  which 
the  release  would  be  applicable  are 
contributing  suspended  solids  to  stream 
flow  or  runoff  outside  the  permit  area  in 
excess  of  the  requirements  set  by  section 
515(b)(lO)oftheAct. 

The  Federal  regulation  at  30  CFR 
800.40(c)(2)  does  not  exphcitfy  require 
that  a  certain  amount  of  the  bond  be 
retained  to  abate  any  water  pollution  in 
the  event  that,  after  the  release  of  the 
Phase  U  bond,  either  the  operator- 
initiated  revegetation  or  the  third-party 
initiated  revegetation  begins  to 
contribute  suspended  solids  to 
streamflow  or  runoff  off  the  permit  area 
However,  such  bond  money  retention  is 
impUcit  in  the  Federal  regulation  and  is 
consistent  with  the  broad  remedial 
intent  of  .SMCRA.  The  effect  of 
Missouri's  proposed  rule  is  to  explicitly 
require  that  which  is  impUcitly  required 
by  the  Federal  regulaUon:  that  sufficient 
bond  money  be  retained  by  the 
regulatory  authority  to  abate  water 
pollution  resulting  from  any  failed 
revegetation  during  the  liability  period 
Such  retained  bond  money  would  be  in 
addition  to  the  amount  required  to 
simply  reestablish  the  vegetation  itself 

Therefore,  the  Director  finds 
Missouri's  proposed  rule  change  at  10 
CSR  40-7.021(2)(D)(2)  to  be  no  less 


su-ingent  than  SMCRA  and  no  less 
effective  than  the  Federal  regulations 
and  is  approving  it.  The  Director  is 
removing  the  required  program 
amendment  at  30  CFR  925.16(g)(21). 

17.10  CSR  40-8. 010(1  )(A)  (13  and  (711 
Definitions 

a.  "Buffer  zone" 


Missouri  proposes  to  add  a  definiUon 
for   buffer  zone"  at  10  CSR  40- 
8.010(1)(A)(13).  Buffer  zone  is  defined 
to  mean  a  boundary  which  establishes  a 
limit  of  mining  related  disturbance 
beyond  which  a  variance  to  the 
regulations  must  be  obtained  before 
disturbance. 

While  there  is  no  direct  Federal 
counterpart  definition,  the  Federal 
program  makes  reference  to  the 
establishment  of  buffer  zones  when 
addressing  the  protection  of  endangered 
species  (30  CFR  780.16(b)(2)(i)  and 
784.21(b)(2)(i))  and  perennial  and 
intermittent  streams  (30  CFR  816  ii 
816.43(b)(1).  816.57.  and  817.57). 

Because  the  application  of  the  term 
"buffer  zone"  is  not  limited  to  the 
protection  of  endangered  species  and 
perennial  and  intermittent  streams  the 
potential  effect  of  this  definiUon  would 
be  to  allow  Missouri  to  define  areas 
requiring  buffer  zones  beyond  what  is 
ah-eady  required  by  the  Federal 
regulations. 

The  Director  finds  Missouri's 
proposal  for  buffer  zones  at  10  CSR  40- 
8.010(1)(A){13)  to  be  not  inconsistent 
with  and  no  less  effective  than  the 
Federal  program  and  is  approving  it. 

b.  "Previously  mined  area" 

Missouri  proposes  to  amend  its 
definiUon  of  "previously  mined  area"  at 
10  CSR  40-a.010(l)(A)(71)  so  that  fulfy 
reclaimed  sites  and  highwalls  created 
after  August  3, 1977  would  be 
specifically  excluded  frtim  the 
definiUon.  Therefore.  Missouri's 
proposed  definiUon  of  "previously 
mined  a^a"  now  includes  lands 
previously  mined  or  disturbed  to 
facilitate  mining  on  which  there  were 
no  surface  coal  mining  operaUons 
subject  to  the  standards  of  the  Act. 
except  highwalls  created  after  August  3, 
1977.  and  all  fully  reclaimed  sites. 
This  proposed  amendment  is  in 
response  to  the  September  29, 1992. 
Federal  Register  (57  FR  44660,  44675) 
noUce  that  did  not  approvp  a  formeriy 
submiUed  Missouri  definiUon  of 
"previously  mined  area."  The  basis  for 
this  non-approval  is  outlined  in 
National  Wildlife  Federation  v.  Lujan 
(733  F.  Supp.  419  (D.D.C.  1990)),  in 
which  the  court  remanded  the  Federal 
definiUon  of  "previously  mined  area"  to 


S^^»'*^*7  ^*  ^'"8  inconsistent  with 
SMCRA  to  the  extent  that  it  would  (1) 
not  preclude  the  possibility  that  the  date 
used  to  determine  "previously"  could 
be  other  than  August  3, 1977;  and  (2) 
not  preclude  the  possibility  that  sites 
once  mined  and  fully  reclaimed  under 
State  laws  preceding  SMCRA,  could  be 
subsequently  remined  and  reclaimed  to 
a  lower  standard  than  that  required  by 
SMCRA. 

On  January  8.  1993  (58  FR  3466). 
OSM  promulgated  a  new  rule  defining 
'previously  mined  area"  as  land 
affected  by  surface  coal  mining 
operaUons  prior  to  August  3. 1977  that 
has  not  been  reclaimed  to  the  standards 
of  30  CFR  chapter  VII.^ 

Missouri's  proposed  amendment  to 
the  definiUon  of  "previously  mined 
area"  has  not  adequately  addressed  the 
deficiencies  listed  in  the  September  29. 
1992.  Federal  Register  noUce.  First 
Missouri's  proposed  definition,  beckuse 
It  does  not  specifically  employ  the  date 
-Of  SMCRA's  enactment,  August  3,  1997 
sUU  allows  for  lands  mined  subsequent 
to  SMCRA 's  enacUnent  to  be  included 
under  the  definiUon.  Missouri  must 
specifically  idenUfy  SMCRA 's 
enactment  date  of  August  3, 1977 
Second,  Uie  Federal  definition 
emphasizes  land  that  has  not  been 
"reclaimed  to"  the  standards  of  30  CFR 
chapter  VU.  whereas  the  Missouri 
definiUon  emphasizes  land  on  which 
there  were  no  surface  coal  mining 
operations  "subject  to"  Uie  standards  of 
the  Act.  Missouri's  use  of  Uie  term 
"subject  to,"  rather  than  the  term 
"reclaimed  to,"  results  in  Missouri's 
definiUon  of  "previously  mined  area" 
including  mined  areas  that  were 
completely  reclaimed  prior  to  August  3. 
1977,  to  standards  equal  to  those  set  by 
SMCRA.  Under  Missouri's  remining 
rules,  such  as  hilly  reclaimed  area  could 
be  remined  and  then  reclaimed  to 
standards  lower  than  those  required  by 
SMCRA.  This  outcome  conflicts  with 
the  intent  of  SMCRA  and  the  holding  of 
the  court  in  National  Wildlife 
Federation  v.  Lujan,  above.  Finally,  it  is 
unclear  as  to  what  Missouri  intends  by 
excluding  highwalls  created  after 
August  3. 1977.  It  appears  to  be  a 
redundant  statement  since  the  courts 
specifically  excluded  any  land  affected 
by  surface  coal  mining  operations  after 
August  3, 1977  as  being  classified  as  a 
previously  mined  area.  This  would 
include  all  highwalls  created  after  this 
date. 

Therefore,  for  the  reasons  stated 
above,  the  Director  finds  Uie  proposed 
amendment  to  the  definition  of 
"previously  mined  area"  at  10  CSR  40- 
8.010(1)(A)(71)  to  be  less  effective  than 
the  Federal  definition  and  is  not 
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apifroving  it.  The  Director  is  requiring 
Missouri  to  amend  its  program  by 
furnishing  a  definition  for  "previously 
mined  area"  that  is  no  less  effective 
than  the  Federal  definition. 

18.  10  CSR  4(>-8.030(7)(A).  Permanent 
Program  Inspection  and  Enforcement 

Missouri  proposes  to  amend  10  CSR 
40-8.030(7)(A)  by  removing  the  phrase 
"for  good  cause"  and  by  adding  a 
reference  to  10  CSR  40-8.040.  wrhich 
deals  with  penalty  assessment. 
Therefore,  the  proposed  rule  at  10  CSR 
40-8.030(7)(A)  would  allow  the 
Commission  or  Missouri  State  director 
to  modify,  terminate  or  vacate  a  notice 
of  violation  and  extend  the  time  for 
abatement  if  the  feilure  to  abate  within 
the  time  previously  set  was  not  caused 
by  lack  of  diligence  on  the  part  of  the 
person  to  whom  it  was  issued  in 
accordance  with  10  CSR  40-8.040. 

This  proposed  rule  change  is  in 
response  to  Finding  No.  58  in  the 
September  29, 1992,  final  Federal 
Register  noUce  (57  FR  44660,  44675) 
that,  while  approving  Missouri's  current 
rule,  also  pointed  out  that  the  phrase 
"for  good  cause"  was  approvable  only 
because  limitations  to  the  State 
regulatory  authority's  discretion  to 
modify,  terminate,  or  vacate  NOV's  were 
similar  to  and  no  less  effective  than 
those  of  the  Federal  regulations. 
Missouri's  proposal  to  remove  the 
phrase  "for  good  cause"  therefore,  does 
not  render  its  rule  less  effective  than  the 
Federal  regulations.  In  addition.  Finding 
No.  58  noted  that  Missouri's  current 
rule  allowed  the  commission  or  the 
State  director  to  extend  the  time  for 
abatement  of  an  NOV  if  the  failure  to 
abate  within  the  time  previously  set  was 
not  caused  by  a  lack  of  diligence  on  the 
part  of  the  person  to  whom  it  was 
issued.  The  Federal  regulations  at  30 
CFR  843.12(c)  allow  for  the  extension  of 
time  for  abatement  of  a  NOV  under 
similar  circumstances  as  those  outlined 
in  the  State  rule.  However,  the  Federal 
regulations  set  specific  limits  on  the 
availability  and  length  of  such 
extensions.  The  Director,  in  Finding  No. 
58,  approved  this  aspect  of  Missouri's 
rule  because  the  Missouri  program 
provided  for  the  same  requirements  and 
limitations  as  those  required  by  the 
Federal  regulations  at  10  CSR  40- 
8.030(7)(C).  Missouri's  current  proposal 
to  add  the  reference  to  10  CSR  40-8.040 
appears  to  be  an  attempt  to  recognize 
those  State  rules  that  set  the 
requirements  and  limitations  to 
allowing  for  the  extension  of  time  for 
abatement  of  a  NOV.  However,  10  CSR 
40-8.040  deals  with  penalty  assessment 
which  is  not  relevant  to  extensions  for 
abatement  of  NOV's. 


The  Director  finds  10  CSR  40- 
8.030(7)(A)  to  be  no  less  effective  than 
the  Federal  counterpart  regulation  and 
is  approving  the  proposal.  However,  the 
added  phrase  "in  accordance  with  10 
CSR  40-8.040"  provides  a  meaningless 
reference  to  penalty  assessments. 
Missouri  is  required  to  amend  its 
program  to  remove  this  incorporated 
phrase  or  to  provide  the  proper  citation 
to  the  State  rule  that  addresses 
extension  of  time  for  abatement  of 
NOV's.        ^ 

19.  10  CSR  40-8.040(5)(B)3.  Assessment 
of  Separate  Violations  for  Each  Day 

Missouri's  rule  at  10  CSR  40- 
8.040(5){B)3  requires  that  if  the 
permittee  has  not  abated  a  violation 
within  the  required  30  day  period,  the 
commission  or  the  State  director  shall 
take  appropriate  action  pursuant  to 
RSMo  444.870.5  and  .6  and  444.885.1 
(4)  and  (5),  RSMo  (Supp.  1986)  within 
30  fiays  to  ensure  that  abatement  occiu^ 
or  to  ensiu^  that  there  will  not  be  a 
reoccurrence  of  the  failure  to  abate. 
Missouri  proposes  to  change  the  current 
citations  in  its  rule  from  "444.855.1  (4) 
and  (5)"  to  "444.885.3  and  .5."  Missouri 
proposes  this  change  in  response  to  the 
September  29, 1992,  final  Federal 
Registernotice  (57  FR  44660,  44676) 
that  noted  in  its  Finding  No.  59  that, 
while  the  State's  proposed  revision  is 
the  same  as  the  Federal  counterpart 
regulation  at  30  CFR  845.15(b)(2),  the 
State  had  not  correctly  cited  its  statutes 
in  relation  to  the  corresponding 
provisions  of  SMCRA  at  section 
521(a)(4)  dealing  vn\h  patterns  of 
violation  and  unwarranted  failure  to 
comply  and  Section  521(c)  requesting 
the  Attorney  General  to  institute  a  dvil 
action  of  relief.  Finding  No.  59  noted 
that  the  comparable  State  citations 
should  be  444.885.3  and  444.885.5. 
respectively. 

The  Director  foimd  that  the  incorrect 
cross-references  did  not  render  the 
proposed  State  rule  less  effective  than 
SMCRA  and  the  Federal  regulations  and 
therefore,  he  approved  it.  Missouri's 
current  proposed  rule  change  corrects 
the  cross-references.  Therero^e,  the 
Director  finds  proposed  10  CSR  40- 
9.040(5)(B)3  to  be  no  less  effective  than 
the  Federal  regulations  at  30  CFR 
845.15(b)(2)  and  is  approving  it. 

20.  10  CSR  40-8.040(9).  Habitual 
Violator 

Missouri  proposes  to  add  to  its 
penalty  assessment  criteria  at  10  CSR 
40-8.040,  paragraph  (9)  dealing  with 
habitual  violators.  Specifically,  Missouri 
proposes  to  define  a  habitual  violator  as 
a  person,  permittee  or  operator  that  has 
established  a  pattern  of  violations  of  any 


requirements  of  the  Surface  Coal  Mining 
Law,  its  promulgated  regulations  or  the 
permit.  The  pattern  of  violations  is 
described  in  10  CSR  40-7.031{1)(F).  The 
proposed  rule  requires  that  if  a  person, 
permittee  or  operator  is  found  to  be  a 
habitual  Violator  of  the  Surface  Coal 
Mining  Law,  land  reclamation  laws  of 
other  States  or  other  Missouri  or  Federal 
laws  pertaining  to  land  reclamation,  a 
civil  penalty  for  the  same  violation  by 
the  attorney  general  and  a  judicial 
assessment  of  a  civil  penalty  may  be 
made  for  the  same  violation  in  addition 
to  the  assessment  of  an  administrative 
penalty.  The  proposed  rule  continues  by 
requiring  that,  if  a  person,  permittee  or 
operator  is  not  a  habitual  violator,  the 
administrative  penalty  shall  preclude 
the  civil  penalty  by  the  attorney  general 
and  the  judicial  assessment  of  a  civil 
penalty. 

While  there  is  no  Federal  counterpart 
regulation,  the  Federal  regulations 
governing  civil  penalties  are  located  at 
30  CFR  part  845. 

Missouri  proposed  statutory  revisions 
regarding  this  same  topic  and  OSM  did 
not  approve  the  statutory  revisions  for 
reasons  established  in  Findings  No.  5  a 
and  b  of  the  September  24, 1992,  final 
Federal  Register  notice  (57  FR  44114, 
44116).  Given  that  OSM  has  not 
approved  a  statutory  provision  for 
habitual  violators,  it  cannot  approve  the 
rules  created  to  complement  the  statute 
for  the  same  reasons. 

In  additional  to  the  reasons 
established  in  the  September  24, 1992, 
final  Federal  Register  notice,  OSM  has 
several  concerns  regarding  the  rules 
proposed  in  this  amendment.  These 
concerns  were  passed  on  to  Missouri  in 
OSM's  March  18,  1993.  letter 
(Administrative  Record  No.  MO-567). 

The  Director  finds  that  10  CSR  40- 
8.040(9)  is  less  effective  than  the 
Federal  program  and  is  not  approving  it. 
The  Director  is  requiring  Missouri  to 
amend  its  program  by  removing  10  CSR 
40-8.040(9)  regarding  habitual  violators. 

rv.  Public  and  Agency  Comments 

Public  Comments 

For  a  complete  history  of  the 
opportunity  provided  for  public 
comment  on  the  proposed  amendment, 
please  refer  to  "Submission  of 
Amendment."  No  public  comments 
were  received. 

Agency  Comments 

Pursuant  to  30  CFR  732.17(h)(ll)(i). 
comments  were  solicited  from  the 
Administrator  of  the  Environmental 
Protection  Agency  (EPA),  and  various 
other  Federal  agencies  with  an  actual  or 
potential  interest  in  the  Missoiui 
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program.  Comments  were  also  solicited 
from  various  State  agencies. 

By  letter  dated  December  9, 1992 
(Administrative  Record  No.  MO-563) 
the  U.S.  Fish  and  Wildlife  Service 
(FWS)  responded  by  providing  three    • 
comments.  The  first  comment  suggested 
that  language  should  be  added  to  10 
CSR  40-6.040(11)  to  require  apphcants 
to  consult  with  the  FWS  concerning  the 
presence  of  Federally-listed  species  or 
designated  critical  habitat  prior  to 
submission  of  a  permit  application. 

The  second  comment  suggested  that 
language  should  be  added  to  10  CSR  40- 
6.050(7)  to  require  applicants  to  consult 
with  the  FWS  concerning  the  adequacy 
of  any  protection  plan  developed  for 
Federally-listed  species  or  designated 
critical  habitat  prior  to  submittal  of  the 
plan. 

Finally,  the  third  comment  suggested 
that  the  language  at  10  CSR  40- 
6.040(11)(E)1,  10  CSR  40-6.050(7)(C)l 
10  CSR  40-6.110(ll)(E)l.  and  10  CSR  " 
4O-6.120(12)(A)l  be  amended  by 
changing  the  phrase  "critical  habitats  ' 
to  "designatfed  critical  habitats  '  and 
changing  the  reference  to  the 
"secretary"  to  the  "Secretary  of  the 
Interior." 

The  Federal  regulations  require  only 
State  regulatory  authorities,  not  permit 
applicants,  to  consuh  with  the  FWS. 
While  nothing  would  preclude  an 
applicant  from  working  directly  with 
the  FWS  or  a  State  from  requiring  such 
direct  consultation,  OSM  cannot  require 
a  State  to  require  a  consultation  process 
that  is  different  fttim  the  Federal 
program  requirements.  Additionally, 
requiring  consultation  at  the  State 
regulatory  authority  level  assures  the 
consistency  of  the  State  program  and 
assures  that  the  State  regulatory 
authority  is  well  informed  of  the  FWS 
needs. 

Regarding  the  last  comment,  the 
Federal  rule  at  30  CFR  784.21  (a)(2)(i) 
refers  to  "critical  habitats"  therefore, 
Missouri's  rule  is  as  effective  as  the 
Federal  counterpart  provision.  However, 
OSM  concurs  that  the  use  of  the  term 
"secretary"  alone  is  meaningless.  OSM 
notified  Missouri  of  the  need  to  provide 
a  full  title  for  the  Secretary  of  the 
Interior  in  Finding  No.  13. 

Environmental  Protection  Agency  (EPA) 
Concurrence 

Pursuant  to  30  CFR  732.17(h)(ll)(ii). 
concurrence  was  solicited  &x)m  the  EPA 
for  those  aspects  of  the  proposed 
amendment  that  relate  to  air  or  water 
quality  standards  promulgated  under 
the  authority  of  the  Qean  Water  Act  and 
the  Clean  Air  Act. 

By  letter  dated  November  25. 1992 
(Administrative  Record  No.  MQ-559), 


the  EPA  regional  office  in  Kansas  City, 
Kansas  responded  that,  at  10  CSR  40- 
8  030(7).  the  word  "may"  should  be 
■shall"  in  the  phrase  "(t]he  commission 
or  director  may  modify,  terminate  or 
vacate  a  notice  of  violation  *^  *  ""in 


order  to  be  as  effective  as  the  Federal 
counterpart  regulation  at  30  CFR 
843.12(e).  The  Federal  regulation  at  30 
CFR  843.12(e)  requires  an  authorized 
representative  of  the  Secretary  to 
terminate  a  notice  of  violation  by 
written  notice  to  the  permittee  when  jt 
is  determined  that  ail  violations  listed 
in  the  notice  have  been  abated. 
Missouri's-program  contains  a  rule  at  10 
CSR  40-8.030(7)(E)  that  is  substantively 
the  same  as  30  CFR  843.12(e). 

OSM  determined  in  a  final  Federal 
Register  notice  (Finding  No.  58) 
published  on  September  29, 1992.  (57 
FR  44660,  44675)  that  Missouri's  rule  at 
10  CSR  40-8.030(7)(A)  was  no  less 
effective  than  the  Federal  counterpart 
rule  in  that  the  State  regulatory 
authority's  discretion  to  modify,  vacate, 
or  terminate  NOV's  is  subject  to 
limitations  similar  to  and  no  less 
effective  than  the  Federal  regulations. 

The  EPA  also  commented  that  the 
word  "back"  should  be  "lack"  in  the 
phrase  "lack  of  diligence."  This  is  true. 
By  this'rulemaking  action  OSM  is 
notifying  Mislouri  of  the  editorial 
correction  needed. 

By  letter  dated  October  19,  1993 
(Administrative  Record  No.  MO-579), 
the  EPA  Headquarters  office  responded 
by  finding  that  the  revisions  to 
Missouri's  program  are  adequate  to 
administer  the  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
regulations  promulgated  under  the 
authority  of  the  Clean  Water  Act,  as 
amended.  The  EPA  noted  that  many  of 
the  activities  addressed  by  the  revisions 
may  involve  discharges  of  pollutants 
into  surface  waters  and  may  require 
NPDES  permits. 

State  historic  Preservation  Officer 
(SHPO)  and  Advisory  Council  on 
Historic  Preservation  Comments  (ACHP) 

The  Federal  regulation  at  30  CFR 
732.17(h)(4)  requires  that  all 
amendments  that  may  have  an  effect  on 
historic  properties  be  provided  to  the 
SHPO  and  ACHP  for  comment. 
Comments  were  solicited  from  these 
offices. 

By  letter  dated  November  30.  1992, 
(Administrative  Record  No.  MO-562) 
the  SHPO  responded  that  it  had  no 
objection  to  the  proposed  amendment. 

No  comments  were  received  from 
ACHP. 


V.  Director's  Decision 

Based  on  the  above  findings,  and  with 
the  exception  of  those  provisio.is  found 
to  be  inconsistent  with  SMCRA  or  less 
effective  than  the  Federal  regulations, 
the  Director  is  approving  the  proposed 
amendment  submitted  by  Missouri  on 
October  19,  1992. 

The  Director  is  not  approving  the 
proposed  rules  as  discussed  in  findings 
No.  7. 10  CSR  40-3.110(3}(A)l.  Covering 
Coal  and  Acid-  and  Toxic-forming 
Materials;  No.  9,  10  CSR  40-3.1 10((>){B). 
Regrading  or  Stabilising  Rills  and 
Gullies;  No.  10,  10  C^  40-3.120(6)(B). 
Residential  land  use  and  10  CSR  40- 
3.270(6)(B),  Revegetation  Requirements 
for  Underground  Operations;  No.  12  10 
CSR  40-3.140(l)(A),  Roads— class  I— 
general;  No.  17b,  10  CSR  40- 
8.010(1)(A)(71).  Definition  for 
Previously  Mined  Area;  and  No.  20, 10 
.  CSR  40-8.040(9).  Habitual  violator. 
Except  as  noted  above,  the  Director  is 
approving  the  Missouri  regulations  with 
the  provision  that  they  be  fully 
promulgated  in  identical  form  to  the 
rules  submitted  to  and  reviewed  by 
OSM  and  the  public. 

The  Federal  regulations  at  30  CFR 
part  925  codifying  decisions  concerning 
the  Missouri  program  are  being 
amended  to  implement  this  decision. 
This  final  rule  is  being  made  effective 
immediately  to  expedite  the  State 
program  amendment  process  and  to 
encourage  States  to  bring  their  programs 
into  conformity  with  the  Federal 
standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

VI.  Efifect  of  Director's  Decision 

Section  503  of  SMCRA  provides  that 
a  State  may  not  exercise  jurisdiction 
under  SMCRA  unless  the  State  program 
is  approved  by  the  Secretary.  Similarly, 
30  CFR  732.17(a)  requires  that  any 
alteration  of  an  approved  State  program 
be  submitted  to  OSM  for  review  as  a 
program  amendment.  Thus,  any  changes 
to  the  State  program  are  not  enforceable 
until  approved  by  OSM.  The  Federal 
regulations  at  30  CFR  732.17(g)  prohibit 
any  unilateral  changes  to  approved  State 
programs.  In  the  oversight  of  the 
Missouri  program,  the  Director  will 
recognize  only  the  statutes,  regulations, 
and  other  materials  approved  by  OSM, 
together  with  any  consistent 
implementing  policies,  directives,  and 
other  materials,  and  will  require  the 
enforcement  by  Missouri  of  only  such 
provisions. 
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VI.  Procedural  Determinations 

Complimnce  With  Executive  Order  No. 
12866 

This  final  rule  is  exempted  from . 
review  by  the  Office  of  Management  and 
Budget  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Compliance  With  Executive  Order 
12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  12550)  and 
the  Federal  regulations  at  30  CFR 
730.11.  732.15.  and  732.17(h)(10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  parts  730.  731.  and  732  have 
been  met. 

Compliance  With  the  National 
Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969,  42 
use.  4332(2)(C). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3507  ef  seq. 

Compliance  With  the  Regulatory 
Flexibility  Act 

The  E)epartment  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
use.  601  et  seqlThe  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 


prepared  and  certiBcation  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Hence,  this  rule  will  ensure  that  existing 
requirements  previously  promulgated 
by  OSM  will  be  implemented  by  the 
State.  In  making  the  determination  as  to 
whether  this  rule  would  have  a 
significant  economic  impact,  the 
Department  relied  upon  the  data  and 
assumptions  for  the  counterpart  Federal 
regulations. 

List  of  Subjects  in  30  CFR  Pari  925 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  November  26.  1993. 
Raymond  L.  Lowrie, 
Assistant  Director,  Western  Support  Center. 

For  the  reasons  set  out  in  the 
preamble,  title  30.  chapter  VII. 
subchapter  T.  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  925— MISSOURI 

1.  The  authority  citation  for  part  925 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  ef  seq. 

2.  Section  925.15  is  amended  by 
adding  paragraph  (q)  as  follows: 

f  925.15    Approval  of  regulatory  program 
amendments. 


(q)  With  the  exceptions  of  10  CSR  40- 
3.110(3)(a)l.  Covering  Coal  and  Acid- 
and  Toxic-forming  Materials,  10  CSR 
40-3.110(6)(B).  Regrading  or  Stabilizing 
Rills  and  Gullies,  10  CSR  40- 
3.120(6)(B),  Residential  land  use  and  10 
CSR  40-3.27Q(6)(B).  Revegetation 
Requirements  for  Underground 
Operations.  10  CSR  40-3.140(l)(A). 
Roads— class  I— general.  10  CSR  40- 
8.010{1)(A)(71).  Definition  for 
Previously  Mined  Area,  and  10  CSR  40- 
8.040(9).  Habitual  violator,  the 
following  revisions  to  the  Mjs^ouri  Code 
of  State  Regulations  (CSR )  submitted  to 
OSM  on  October  19.  1992. .^e  approved 
effective  December  6. 1993: 

10  CSR  40-3.010.  Signs  and  Markers;  10 
CSR  40-3.040.  Requirements  for  Protection  of 
the  Hydrologic  Balance;  10  CSR  40-3.080. 
Requirements  for  the  Disposal  of  Coal 
Processing  Waste;  10  CSR  3.100. 
Requirements  for  the  Protection  of  Fish, 
Wildlife,  and  Related  Environmental  Values 
and  Protection  Against  Slides  and  Other 
Damage;  10  CSR  3.110.  Backfilling  and 
Grading  Requirements;  10  CSR  40-3.120. 
Revegetation  Requirements;  10  CSR  40- 
3.130.  Post-mining  Land  Use  Requirements; 
10  CSR  40-3.140,  Road  and  CMher 
Transportation  Requirements;  10  CSR  40- 
3.200.  Requirements  for  Protection  of  the 


Hydrologic  Balance  for  Underground 
Operations;  10  CSR  40-3  230,  Requirements 
for  the  DispK)sal  of  Coal  Processing  Waste  for 
Underground  Operations;  10  CSR  40-3.250. 
Requirements  for  the  Protection  of  Fish. 
Wildlife<  and  Related  Environmental  Values 
and  Protection  Against  Slides  and  Other 
Damage;  10  CSR  40-3.260,  Requirements  for 
BacknUing  and  Grading  for  Underground 
Operations;  10  CSR  40-3.270.  Revegetation 
Requirements  for  Underground  Operations: 
10  CSR  40-4.010,  Coal  Exploration 
Requirements;  10  CSR  40-5  010,  Prohibitions 
and  Limitations  on  Mining  in  Certain  Areas; 
10  CSR  40-6.030,  Surface  Mining  Permit 
Applications — Minimum  Requirements  for 
Legal,  Financial.  Compliance  and  Related 
Information;  10  CSR  40-6.040.  Surface 
Mining  Permit  Applications — Minimum 
Requirements  for  Information  on 
Environmental  Resources;  10  CSR  40-6.050; 
Surface  Mining  Permit  Applications — 
Minimum  Requirements  for  Reclamation  and 
Operations  Plan;  10  CSR  40-6.070,  Review, 
Public  Participation  and  Approval  of  Permit 
Applications  and  Permit  Terms  and 
Conditions;  10  CSR  40-6.100,  Underground 
Mining  Permit  ApplicaUons — Minimum 
Requirements  for  Legal,  Financial. 
Compliance  and  Related  Information;  10  CSR 
40-6.100,  Underground  Mining  Permit 
Applications — Minimum  Requirements  for 
Information  on  Environmental  Resources;  10 
CSR  6.120.  Underground  Mining  Permit 
Applications — Minimum  Requirements  for 
Reclamation  and  Operation  Plan;  10  CSR  40- 
7.011,  Bond  Requirements;  10  CSR  40-7.021, 
Duration  and  Release  of  Reclamation 
Liability;  10  CSR  40-7.031,  Permit 
Revocation,  Bond  Forfeiture  and 
Authorization  to  Expend  Reclamation  Fund 
Monies;  10  CSR  40-7.041,  Form  and 
Administration  of  the  Coal  Mine  Land 
Reclamation  Fund;  10  CSR  40-6.010, 
Definitions;  10  CSR  40-8.030,  Permanent 
Program  Inspection  and  Enforcement;  and  10 
CSR  4O-8.040,  Penalty  Assessment. 

3.  Section  925.16  is  amended  by 
revising  paragraph  (p)(9),  by  removing 
and  reserving  paragraphs  (d).  (g)(9)-(19). 
(g)(21).  (p){lH3).  (p)(13).  (p)(17).  and 
(p)(19).  and  by  adding  paragraph  (q). 

§925.16    Required  program  amendments. 

***** 

(p)  *   '  • 

(9)  By  February  4.  1994.  Missouri 
shall  amend  its  program  at  10  CSR  40- 
3.140(1)(A)  by  requiring  that  all  exposed 
surfaces  be  stabilized  in  accordance 
with  current  prudent  engineering 
practices. 
***** 

(q)  By  February  4. 1994.  Missouri 
shall  amend  its  program  as  follows: 

(1)  At  10  CSR  4O-3.110(3)(A)l.  by  (1) 
requiring  that  exposed  coal  seams  and 
combustible  materials  be  adequately 
covered  or  treated  as  required  at  30  CFR 
816.102(f)  and  (2)  explaining  why  these 
two  groups  of  materials,  i.e.  acid-  and 
toxic-forming  materials  and  exposed 
coal  seams  and  combustible  materials 
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e  treated  differently  and  clarify  what 
[rpquired  to  be  demonstrated  if  four 
t  of  cover  is  not  proposed. 

(2)  At  10  CSR  40-3.1 10f6)(B),  by 
|uinng.  for  previously  mined  areas, 
operator  it  identify  the  best  suited 
iterial  available  for  topsoil 

replacement  and  to  segregate  that 
material  for  later  use  as  a  topsoil 
substitute. 

(3)  At  10  CSR  40-8.0l5|l)|A)(71),  by 
ftimishing  a  definition  for  "previously 
mined  area"  that  is  no  Jess  effeclive 
than  the  Federal  definition. 

(4)  At  10  CSR  40-8.030(7){A).  by 
removing  the  phrase  "in  accordance 
with  10  CSR  40-6.040"  or  by  providing 
the  proper  citation  to  the  State  rule  that 
addresses  extension  of  time  for 
abatement  of  NOV's. 

(5)  At  10  CSR  40-8.040(9),  by 
removing  10  CSR  40-8.040(9)  regarding 
habitual  violators. 

IPR  Doc  93-29752  Filed  12-3-93;  8:45  am] 

BOimC  CODE  4310-OS-M 


30  CFR  Part  938 


Pennsylvania  Regulatory  Program; 
Bonding 

AftCNCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Final  rule;  partial  approval  and 
deferral  of  amendment. 


SUMMARY:  OSM  is  announcing  the 
approval,  with  certain  e.xceptions,  of  a 
proposed  amendment  to  the 
Pennsylvania  permanent  regulatory 
program  (hereinafter  referred  to  as  the 
Pennsylvania  program)  approved  under 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
amendment  provides  the  permittee  with 
additional  financial  instrument  options 
for  posting  the  performance  bond  that  is 
required  to  be  submitted  and  approved 
by  the  regulatory  authority  before  the 
pehnit  is  issued  or  mining  initiated. 
EFffiCTiVE  DATE:  December  6. 1993. 
R*  FURTHER  tNTORMATKM  CONTACT: 
Robert  J.  Biggi.  Director,  Harrisburg 
Field  Office.  Office  of  Surface  Mining 
Reclamation  and  Enforcement, 
Hanisburg  Transportation  Center,  Third 
Floor,  suite  3C.  4th  and  Market  Streets, 
Harrisburg,  Pennsylvania  17101 
Telephone:  (717)  782-4036. 
SUPW^MENTARY  tNTORMATtON: 

1  Background  on  the  Pennsylvania  Program 

n.  Submission  of  Amendment. 

in.  Director's  Findings. 

rv.  Summary'  and  Disposition  of  Comments. 

V.  Director's  Decisioa 

VI.  Procedural  Determinations. 


I.  Background  on  the  Pennsylvania 
Program 

The  Secretary  of  the  Interior 
conditionally  approved  the 
Pennsylvania  program  on  July  31. 1982. 
Information  on  the  background  of  the 
Pennsylvania  program  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  a  detpiled  explanation  of 
the  conditions  of  approval  of  the 
Pennsylvania  program  can  be  found  in 
the  July  30.  1982  Federal  Register  (47 
FR  33050). 

Subsequent  actions  concerning  the 
conditions  of  approval  and  program 
amendments  are  identified  at  30  CFR 
938  11.  938.12,  93815  and  938  16. 

II.  Submission  of  Aniendmenl 

By  letter  dated  March  9.  1993 
(Administrative  Record  Number  PA 
822.00).  Pennsylvania  submitted  a  State 
program  amendment  to  allow  for  the  use 
of  additional  bonding  instruments. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  June  7, 
1993.  Federal  Register  (58  FR  31925), 
and.  in  the  same  notice,  opened  the 
public  comment  period  and  provided 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment. 
The  comment  period  closed  on  July  7, 
1993.  The  public  hearing  scheduled  for 
July  2, 1993,  was  not  held  as  no  one 
requested  an  opportunity  to  testify. 

III.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  Regulations  at  30  CFR 
732.17.  are  the  Director's  findings 
concerning  the  proposed  amendment  to 
the  Pennsylvania  program.  Any 
revisions  not  specifically  addressed 
below  are  found  to  be  no  less  stringent 
than  SMCRA  and  no  less  effective  than 
the  Federal  rules. 

Section  4(d)  of  Pennsylvania's  Surface 
Mining  Conservation  and  Reclamation 
Act  requires  that  the  permit  applicant 
file  ftiperforraance  bond  with  the 
Pennsylvania  Department  of 
Environmental  Resources  (P.\DER) 
before  a  permit  can  be  issued  or  mining 
initiated.  The  financial  instruments  that 
may  be  used  for  the  performance  bond 
are:  Surety  bonds;  cash;  automatically 
renewable  irrevocable  bank  letters  of 
credit;  or  negotiable  bonds  of  the  United 
States  Government  or  the 
Commonwealth  of  Pennsylvania,  the 
Pennsylvania  Turnpike  Commission, 
the  General  State  Authority,  the  State 
Pubhc  School  Building  Authority,  or 
any  municipality  within  the 
Commonwealth.  On  December  18. 1992, 
Pennsylvania's  Governor  Robert  P. 
Casey  signed  House  Bill  78  (Act  173) 
amending  the  Pennsylvania  Surface 


Mining  Conservation  and  Reclamation 
Act.  including  section  4(d).  Section  4,71) 
was  amended  to  provide  the  permit 
apphcant  with  additional  financial 
instrument  options  for  posting  the 
performance  bond.  These  proposed 
bonding  instruments  iiiclude  a  life 
insurance  policy;  an  annuity  or  trust 
fund,  or  other  financial  instruments 
authorized  by  the  Environmental 
Quality  Board  by  regulation. 

The  Federal  regulations  at  30  CFR 
800.5(b)  define  collateral  bond  to 
include  such  things  as  cash,  certificates 
of  deposit,  bonda, .letters  of  credit,  first- 
lien  security  intere(^ts  m  real  property, 
and  other  investment-grade  secu.-ities 
The  Federal  regulations  at  30  CFR 
800  21  do  not  expressly  include  a  life 
insurance  policy  or  an  annuity  or  trust 
fund  as  an  acceptable  form  of  collateral. 
While  the  use  of  such  instruments  as  a 
form  of  collateral  bond  may  be 
approvable,  the  State  has  not  submitted 
supporting  procedures  and  safeguards 
for  the  Secretary  to  make  determination 
that  the  use  of  such  alternative  bonding 
mechanisms  is  not  inconsistent  with 
SMCR.^  and  no  less  effective  than  the 
Federal  Regulations  found  at  30  CFR 
part  800.  The  Director  is.  therefore,  only 
approving  the  language  in  section  4(d) " 
that  was  previously  approved  and 
incorporated  in  that  section  and  which 
is  no  less  effective  than  the  Federal 
requirements  at  30  CFR  800.21  The 
Director  is  deferring  action  on  that  part 
of  the  amendment  proposing  the  use  of 
a  life  insurance  policy  or  an  annuity  or 
trust  fund  as  collateral  for  performance 
bond. 

Pennsylvania  is  also  proposing  the 
use  of  other  financial  instruments  or 
combinations  of  bonding  instruments 
which  may  be  authorized  by  the 
Environmental  Quality  Board  by 
regulation.  This  amendment  is  approved 
so  long  as  PADER  submits  any  such 
proposed  rules  to  the  OSM  for  approval 
as  a  program  amendment  in  accordance 
with  30  CFR  732.17(g).  Changes  to  the 
State  regulations  are  not  allowed  to 
become  effective  until  they  are 
approved  by  the  OSM. 

rv.  Summary  and  Disposition  of 
Comments 

Public  Comments 


The  public  comment  period  and 
opportunity  to  request  a  public  hearing 
announced  in  the  June  7.  1993,  Federal 
Register  ended  on  July  7. 1993.  No 
public  comments  were  received  and  the 
scheduled  public  hearing  was  not  held 
as  no  one  requested  an  opportunity  lo 
provide  testimony. 
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Agency  Comments 

Pursuant  te  section  503(b)  of  SMCRA 
and  the  implementing  regulations  at  30 
CFR  732.1 7(h)(ii){i).  comments  were 
solicited  from  various  Federal  and  State 
agencies  with  an  actual  or  potential 
interest  in  the  Pennsylvania  program. 
The  Department  of  Labor,  Mine  Safety 
and  Health  Administration,  Districts  1 
and  2;  the  Department  of  Interior. 
Bureau  of  Mines;  the  Department  of 
Agriculture,  Soil  Conservation  Service; 
and  the  U.S.  Army  Corps  of  Engineers 
responded  that  they  had  no  comments 
on  the  proposed  amendment. 

V.  Director's  Decision 

Based  on  the  findings  discussed 
above,  the  Director  is  approving 
Pennsylvania's  pre-existing  language  on 
financial  instruments  that  may  be  used 
for  performance  bond  and  the  use  of 
other  financial  instruments  or 
combinations  of  bonding  instruments 
which  may  be  authorized  by  the 
Environmental  Quality  Board  by 
regulation.  The  Director  is  deferring  his 
decision  on  that  part  of  the  amendment 
concerning  Pennsylvania's  proposal  to 
use  a  life  insurance  policy  or  an  annuity 
or  trust  fund  as  bonding  instruments,  as 
submitted  by  Pennsylvania  on  March  9, 
1993,  until  such  time  as  Pennsylvania 
submits  proper  procedures  and 
safeguards. 

The  Federal  regulations  at  30  CFR 
part  938  codifying  decisions  concerning 
the  Pennsylvania  program  are  being 
amended  to  implement  this  decision. 
This  final  rule  is  being  made  effective 
immediately  to  expedite  the  State 
program  amendment  process  and  to 
encourage  States  to  conform  their 
programs  with  the  Federal  standards 
without  undue  delay.  Consistency  of 
State  and  Federal  standards  is  required 
by  SMCRA. 

Effect  of  the  Director's  Decision 

Section  503  of  SMCRA  provides  that 
a  State  may  not  exercise  jurisdiction 
under  SMCRA  unless  the  State  program 
is  approved  by  the  Secretary.  Similarly, 
30  CFR  732.17(a)  requires  that  any 
alteration  of  an  approved  State  program 
be  submitted  to  OSM  for  review  as  a 
program  amendment.  Thus  any  changes 
to  the  State  program  are  not  enforceable 
until  approved  by  OSM.  The  Federal 
regulations  at  30  CFR  732.17(g)  prohibit 
any  unilateral  changes  to  approved  State 
programs.  In  the  oversight  of  the 
Pennsylvania  program,  the  Director  will 
recognize  only  the  statutes,  regulations 
and  other  materials  approved  by  him. 
together  with  any  consistent 
implementing  policies,  directives  and 
other  materials,  and  will  require  the 


enforcement  by  Pennsylvania  of  only 
such  provisions. 

EPA  Concurrence 

Under  30  CFR  732.17(h)(ll)(ii),  the 
Director  is  required  to  obtain  the  written 
concurrence  of  the  Administrator  of  the 
Environmental  Protection  Agency  (EPA) 
with  respect  to  any  provisions  of  a  State 
program  amendment  which  relate  to  air 
or  water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq)  of  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq.).  The 
Director  has  determined  that  this 
amendment  contains  no  such  provisions 
and  that  EPA  concurrence  is,  therefore, 
unnecessary. 

VI.  Procedural  Determinations 

Executive  Order  12866 

This  final  rule  is  exempted  from 
review  by  the  Office  of  Management  and 
Budget  under  Executive  Order  12866. 

Executive  Order  12778 

The  Department  of  the  Interior  has 

conducted  the  reviews  required  by 

section  2  of  Executive  Order  12778  and 

has  determined  that,  to  the  extent 

allowed  by  law,  this  rule  meets  the 

applicable  standards  of  subsections  (a) 

and  (b)  of  that  section.  However,  these 

standards  are  not  applicable  to  the 

actual  language  of  State  regulatory 

programs  and  program  amendments 

since  each  such  program  is  drafted  and 

promulgated  by  a  specific  State,  not  by 

OSM.  Under  sections  503  and  505  of 

SMCRA  (30  U.S.C.  1253  and  1255)  and 

30  CFR  730.11,  732.15  and 

732.17(h)(10),  decisions  on  proposed 

State  regulatory  programs  and  program 

amendments  submitted  by  the  States 

must  be  based  solely  on  a  determination 

of  whether  the  submittal  is  consistent 

with  SMCRA  and  its  implementing 

Federal  regulations  and  whether  the 

other  requirements  of  30  CFR  parts  730, 

731  and  732  have  been  met. 

1.-  * 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisionsjdo  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
EnvironraenHal  Policy  Act,  42  U.S.C. 
4332(2)(C). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 


Paperwork  Reduction  Act,  44  U.S.C. 
3507  ef  seq. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  "that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Hence,  this  rule  will  ensure  that  existing 
requirements  previously  promulgated 
by  OSM  will  be  implemented  by  the 
State.  In  making  the  determination  as  to 
whether  this  rule  would  have  a 
significant  economic  impact,  the 
Department  relied  upon  the  data  and 
assumptions  for  the  counterpart  Federal 
regulations. 

List  of  Subjects  in  30  CFR  Fart  938 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  November  24. 1993. 
Ronald  C.  Recker, 

Acting  Assistant  Director,  Eastern  Support 
Center. 

For  the  reasons  set  forth  in  the 
preamble,  title  30,  chapter  VII. 
subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  938— PENNSYLVANIA 

1.  The  authority  citation  for  part  938 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  ef  seq. 

2.  In  Section  938.15,  a  new  paragraph 
(aa)  is  added  to  read  as  follows: 

§  938.1 5    Approval  of  regulatory  program 
amendments. 

•        *        •        •        • 

(aa)  The  following  amendment  to  the 
Pennsylvania  regulatory  program,  as 
submitted  to  OSM  on  March  9, 1993,  is 
approved,  except  as  noted  herein, 
effective  December  6, 1993:  Revisions  to 
the  Pennsylvania  Surface  Mining 
Conservation  and  Reclamation  Act  at 
section  4(d)  concerning  financial 
instruments  that  may  be  used  for  the 
performance  bond  and  the  use  of  other 
financial  instruments  or  combinations 
of  bonding  instruments  which  may  be 
authorized  by  the  Environmental 
Quality  Board  by  regulation.  Action  is 
being  deferred  on  the  proposed 
additional  bonding  instnmients  which 
include  a  life  insurance  policy  or  an 
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annuity  or  trust  fund  pending  receipt 
from  Pennsylvania  of  supporting 
procedures  and  safeguards. 

IFR  Doc  93-29754  Filed  12-3-93;  8:45  am) 

■LUNG  CODE  4310-OS-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  66 

(CGD  93-047] 

RIN2115-AE64 

Private  Aids  to  Navigation; 
Conformance  Deadline 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 


SUMMARY:  The  Coast  Guard  is  amending 
33  CFR  part  66  to  allow  owners  of 
marine  private  aids  to  navigation  one 
additional  year  to  bring  previously 
authorized,  but  nonconforming,  private 
aids  to  navigation  into  conformance 
with  the  U.S.  Aids  to  Navigation 
System.  This  rule  extends  the  private 
aid  conformance  deadline  from 
December  31,  1993  to  December  31 
1994. 

DATES:  This  rule  is  effective  on  January 
5,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

LTJG  Michael  Peterson,  Project 
Manager,  Coast  Guard  Headquarters. 
Short  Range  Aids  to  Navigation 
Division,  (202)  267-0411. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  LTJG 
Michael  C.  Peterson,  Project  Manager, 
and  Mr.  Nicholas  Grasselli,  Project 
Counsel,  Office  of  Chief  Counsel. 

Background  and  Purpose 

On  November  6.  1987.  a  final  rule  was 
published  modifying  33  CFR  part  60,  62 
66,  and  100  (52  FR  42640).  These 
modifications  made  the  U.S.  Aids  to 
Navigation  System  more  consistent  with 
the  International  Association  of 
Lighthouse  Authorities  (lALA)  Maritime 
Buoyage  System.  While  all  Coast  Guard 
maintained  aids  have  been  modified  to 
conform  with  these  changes,  all  private 
aids  to  navigation  in  the  Western  Rivers 
Marking  System  have  not  yet  been 
brought  into  conformance. 

In  the  final  rule.  33  CFR  66.01-10  was 
amended  by  requiring  owners  of 
previously  authorized,  but 
nonconforming,  private  aids  to 
navigation  to  bring  such  aids  to 


navigation  into  conformance  with  the 
U.S.  Aids  to  Navigation  System  no  later 
than  December  31.  1993. 

Due  to  natural  disasters  in  the 
Western  Rivers  region,  the  Coast  Guard 
believes  that  some  owners  of  private 
aids  to  navigation  will  be  unable  to 
bring  such  aids  to  navigation  into 
conformance  with  the  U.S.  Aids  to 
Navigation  System  by  the  current 
deadline.  As  a  result,  the  Coast  Guard  is 
extending  the  private  aid  conformance 
deadline  one  additional  year. 
Additionally,  the  Coast  Guard  has 
determined  that  good  cause  exists  for 
promulgating  this  final  rule  without 
prior  notice. 

Discussion  of  Amendments 

The  Coast  Guard  is  amending  33  CFR 
part  66  to  allow  owners  of  marine 
private  aids  to  navigation  one  additional 
year  to  bring  previously  authorized,  but 
nonconforming,  private  aids  to 
navigation  into  conformance  with  the 
U.S.  Aids  to  Navigation  System.  The      ' 
private  aid  conformance  deadline 
imposed  by  33  CFR  66.01-10  is  being 
extended  one  year  to  December  31 
1994. 

Regulatory  Evaluation 

This  proposal  is  not  significant 
regulatory  action  under  Executive  Order 
12866  and  is  not  significant  under  the 
Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11040,  February  26,  1979).  Because 
this  rule  only  extends  the  private  aid 
conformance  deadline  one  year,  the 
Coast  Guard  expects  the  economic 
impact  of  this  proposal  to  be  so  minimal 
that  further  regulatory  evaluation  is 
unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq),  the  Coast  Guard 
must  consider  whether  this  proposal 
would  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C.  632). 

Because  the  Coast  Guard  expects  the 
impact  of  this  proposal  to  be  minimal, 
the  Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  proposal,  if  adopted, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 


Paperwork  Reduction  Act  (44  US  C 
3501  e/ seq). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612.  and  it  has 
determined  that  this  proposal  does  not 
have  sufficient  implications  for 
federalism  to  warrant  the  preparation  of 
a  Federalism  Assessment.  These  aids  to 
navigation  requirements  are  a  matter  for 
which  regulations  should  be  developed 
on  the  national  level,  to  avoid 
unreasonably  burS^some  variances 
and  confusion.  These  regulations  which 
provide  uniform  aids  to  navigation 
requirements  are  intended  to  preempt 
States  from  adopting  similar 
requirements. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded,  under  sections  2.B.2  r 
and  2.B.2.1  of  Commandant  Instruction 
M16475.1B,  that  this  proposal  is 
categorically  excluded  from  further 
environmental  documentation.  This 
proposal  is  made  to  enhance  the  safely 
of  personnel  at  sea  and  is  expected  to 
have  no  environmental  impact.  A 
Categorical  Exclusion  Determination  is 
available  in  the  docket  for  examination 
and  copying  where  indicated  under 
"ADDRESSES." 

List  of  Subjects  in  33  CFR  Part  66 

Intergovernmental  relations. 
Navigation  (water).  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  title 
33.  part  66  of  the  Code  of  Federal 
Regulations  as  follows: 

1.  The  authority  citation  for  part  66 
continues  to  read  as  follows: 

Authority:  14  U.S  C.  83,  85;  43  U.S  C 
1333;  49  CFR  1.46. 

PART  6&-PRIVATE  AIDS  TO 
NAVIGATION 

2.  In  §66.01-10.  paragraph  (b)  is 
amended  to  read  as  follows: 

§  66.01  -1 0    Characteristics. 

(a)  •   •   • 

(b)  Owners  of  previously  authorized, 
but  nonconforming,  private  aids  to 
navigation  must  bring  such  aids  to 
navigation  into  conformance  with  the 
U.S.  Aids  to  Navigation  System  not  later 
than  December  31,  1994. 
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Dated:  November  8. 1993. 
W.J.  Ecker. 

Chief.  Office  ofTIavigation  Safety  and 

Waterway  Services. 
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DEPAR11MENT  OF  COMMERCE 

Patent  and  Trademark  Office 

37  CFR  Parts  1,2  and  10 
[Docket  No.  920671-3225] 
RIN  0651-AA55 

Changes  in  Signature  and  Filing 
Requirements  for  Correspondence 
Filed  in  the  Patent  and  Trademark 
Office 

AGENCY:  Patent  and  Trademark  Office, 

Commerce. 

ACTION:  Final  rule;  correction. 

SUMMARY:  The  Patent  and  Trademark 
Office  (Office)  is  correcting  errors  in  the 
final  rule  which  appeared  in  the  Federal 
Register  on  Friday.  October  22,  1993  (58 
FR  54494).  The  regulations  related  to 
changes  in  signature  and  filing 
requirements  for  correspondence  filed 
in  the  Patent  and  Trademark  Office 
contained  in  parts  1,  2,  and  10. 
EFFECTIVE  DATE:  November  22, 1993. 
FOR  FIWTHER  INFORMATION  CONTACT: 
Abraham  Hershkovitz  by  telephone  at 
(703)  305-9282,  or  by  facsimile 
transmission  at  (703)  305-8825,  or  by 
mail  marked  to  his  attention  and 
addressed  to  Office  of  the  Assistant 
Commissioner  for  Patents,  Box  DAC, 
Washington.  DC  20231. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  the 
subject  of  these  corrections,  make 
changes  to  the  rules  of  practice  relating 
to  signatures  and  filing  requirements  for 
correspondence  filed  in  the  Patent  and 
Trademark  Office. 

Need  for  Correction 

As  published,  the  final  regulations 
contain  errors,  which  may  be 
misleading  and  are  in  need  of 
clarification.  Several  sections  relating  to 
receipt  of  facsimile  transmissions  in 
certain  trademark  documents  were 
omitted. 

Correction  of  Pablkation 

Accordingly,  the  publication  on 
October  22, 1993.  of  the  final 
regulations  Pocket  No.  920671-3225). 
which  were  the  subject  of  FR  Doc.  93- 
25864.  is  corrected  as  follows: 


1.  On  page  54494,  in  the  second 
column,  at  the  end  of  the  first  partial 
paragraph,  the  following  sentence 
should  be  added:  "This  final  rulemaking 
also  expands  the  acceptability  of 
facsimile  transmissions  to  certain 
trademark  documents  which  were  not 
part  of  the  proposed  rulemaking." 

2.  On  page  54495,  in  the  second 
column,  after  the  first  full  paragraph, 
the  following  paragraphs  should  be 
added: 

"This  final  rulemaking  also  expands 
the  acceptability  of  facsimile 
transmissions  to  certain  trademark 
documents,  not  included  in  the 
proposed  rulemaking.  These  additional 
documents  are: 

(1)  An  affidavit  showing  that  a  mark 
is  still  in  use  or  containing  an  excuse  for 
nonuse  under  section  8  (a)  or  (b)  or 
section  12(c)  of  the  Tradeniark  Act.  15 
U.S.C.  1058(a).  1058(b).  1062(c); 

(2)  An  application  for  renewal  of  a 
registration  under  section  9  of  the 
Trademark  Act.  15  U.S.C.  1059; 

(3)  In  an  application  under  section 
1(b)  of  the  Trademark  Act.  15  U.S.C. 
1051(b).  the  filing  of  an  amendment  to 
allege  use  in  commerce  under  section 
1(c)  of  the  Trademark  Act.  15  U.S.C. 
1051(c);  or  the  filing  of  a  statement  of 
use  under  section  1(d)(1)  of  the 
Trademark  Act.  15  U.S.C.  1051(d)(1). 

The  Certificate  of  Mailing  or 
Transmission  provisions  of  §  1.8  do  not 
apply  to  correspondence  listed  in  (1) 
through  (3)  above,  nor  to  the  filing  of 
correspondence  in  an  international 
application  before  the  U.S.  Receiving 
Office,  the  U.S.  International  Searching 
Authority,  or  the  U.S.  International 
Preliminary  Examining  Authority  or  to 
the  filing,  in  an  application  under 
section  1(b)  of  the  Trademark  Act,  15 
U.S.C.  1051(b).  of  a  request  under 
section  1(d)(2)  of  the  Trademark  Act,  15 
U.S.C.  1051(d)(2).  for  an  extension  of 
time  to  file  a  statement  of  use  under 
section  1(d)(1)  of  the  Trademark  Act,  15 
U.S.C.  1051(d)(1).  See  §  1.8(a)  (v),  (viii), 
(ix),  (xi)  and  (xii).  If  the  transmission-of 
any  of  these  documents  is  completed 
after  midnight  (Eastern  time)  of  tke  due 
date,  the  papers  are  untimely." 

3.  On  page  54495,  second  column,  in 
the  first  sentence  of  the  second  full 
paragraph,  "2.51,  2.52  or  2.72"  should 
be  revised  to  read  "or  2.21". 

4.  On  page  54495,  second  column,  at 
the  end  of  the  third  full  paragraph,  the 
following  sentence  should  be  added: 
"This  final  rulemaking  also  expands  the 
acceptability  of  specimens  filed  in 
conjunction  with  amendments  to  allege 
use  under  section  1(c);  statements  of  use 
under  section  1(d);  affidavits  of  use  or 
excusable  nonuse  imder  section  8  (a)  or 
(b)  or  12(c);  and  applications  for 


renewal  under  section  9  of  the 
Trademark  Act.  15  U.S.C.  1051  (c)  and 
(d);  1058  (a)  and  (b);  1062(c)  and  1059." 

5.  On  page  54495.  third  column,  in 
item  numbered  (2)  at  the  bottom  of  the 
column.  "§§2.51.  2.52.  or  2.72"  should 
be  revised  to  read  "§  2.21". 

6.  On  page  54495,  third  column,  the 
item  numbered  "(3)"  at  the  bottom  of 
the  column,  should  be  removed. 

7.  On  page  54495.  third  column,  the 
item  numbered  "(4)"  at  the  bottom  of 
the  column,  should  be  removed. 

8.  On  page  54495.  third  column,  the 
item  numbered  "(5)"  should  be 
redesignated  as  "(3)". 

9.  On  page  54495.  the  item  numbered 
"(6)"  should  be  removed. 

10.  On  page  54496,  top  of  the  first 
column,  the  item  numbered  "(7)" 
should  be  redesignated  as  "(4)". 

11.  On  page  54496,  top  of  the  first 
column,  the  item  numbered  "(8)" 
should  be  redesignated  as  "(5)". 

12.  On  page  54498.  in  lines  16  and  17 
from  the  top  of  the  third  column,  to  read 
"2.51,  2.52,  or  2.72"  should  be  revised 
to  read  "or  2.21". 

13.  On  page  54498.  in  the  third 
column,  at  the  end  of  the  first  partial 
paragraph,  the  following  sentence 
should  be  added:  "However,  the 
suggestion  has  been  adopted  to  the 
extent  that  the  Office  will  accept,  via 
facsimile  transmission,  an  affidavit 
showing  that  a  mark  is  still  in  use  or 
containing  an  excuse  for  nonuse  under 
section  8  (a)  or  (b)  or  section  12(c)  of  the 
Trademark  Act,  15  U.S.C.  1058(a). 
1058(b),  1062(c);  and  application  for 
renewal  of  a  registration  under  section 

9  of  the  Trademark  Act.  15  U.S.C.  1059; 
and  in  application  under  section  1(b)  of 
the  Trademark  Act.  15  U.S.C.  1051(b). 
the  filing  of  an  amendment  to  allege  use 
in  commerce  under  section  1(c)  of  the 
Trademark  Act.  15  U.S.C.  1051(c);  or  the 
filing  of  a  statement  of  use  under  section 
1(d)(1)  of  the  Trademark  Act.  15  U.S.C. 
1051(d)(1)." 

14.  On  page  54502.  in  §  1.6(d)(3).  lines 
4  and  5,  "§  1.8(a)(2)  (i)  through  (iv).  (vi) 
through  (xi)  and  (xlii)"  should  be 
revised  to  read  "§  1.8(a)(2)(i)  (A) 
through  (D)  and  (F);  1.8(a)(2)(ii)  (A)  and 
(D);  and  1.8(a)(2)(iii)(A)". 

15.  On  page  54502,  in  31.8(a)(2) 
introductory  text,  the  comma  in  the  last 
line  between  "on"  and  "the"  should  be 
removed. 

Dated:  November  27. 1993. 
Bruce  A.  Lehman, 

Assistant  Secretary  of  Commerce  and 
Commissioner  of  Patents  and  Trademarks. 

[FR  Doc.  93-29598  Filed  12-3-93;  8:45  am) 
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37  CFR  Parts  1,5  and  10 
[Dbtket  No.  920779-3226J 
RIN  0651-AA34 


Miscellaneous  Changes  in  Patent 
Practice;  Correction 

AGENCY:  Patent  and  Trademark  Office, 
Commerce. 

ACTION:  Final  rule;  correction. 


ENVIRONME^^'AL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[WI38-01-6031;  FRL-480»-51 

Approval  and  Promulgation  of 
Wisconsin  Implementation  Plan; 
Emission  Statements 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


SUMMARY:  The  Patent  and  Trademark 
Office  (Office)  is  correcting  errors  in  the 
final  rule  which  appeared  in  the  Federal 
Register  on  Friday,  October  22, 1993  (58 
FR  54504).  The  regulations  related  to 
miscellaneous  changes  in  patent 
practice  contained  in  parts  1,  5  and  10. 

EFFECTIVE  DATE:  January  3,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Abraham  Hershkovitz  by  telephone  at 
(703)  305-9282,  or  by  facsimile 
transmission  at  (703)  305-«825,  or  by 
mail  marked  to  his  attention  and 
addressed  to:  Office  of  the  Assistant 
Commissioner  for  Patents,  Box  DAC, 
Washington,  DC  20231. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  final  regulations  that  are  the 
subject  of  these  corrections,  make 
miscellaneous  changes  to  the  rules  of 
practice  in  patent  cases. 

Need  for  Correction 

As  published,  the  final  regulations 
contain  errors,  including  the  effective 
date,  which  may  be  misleading  and  are 
in  need  of  clarification. 

Correction  of  Publication 

Accordingly,  the  publication  on 
October  22. 1993,  of  the  final 
regulations  (Docket  No.  920779-3226), 
which  were  the  subject  of  FR  Doc.  93- 
25863,  is  corrected  as  follows: 

1.  On  page  54504,  in  the  second 
column,  the  Effective  Date:  should  read 
"January  3, 1994." 

2.  On  page  54505,  first  column,  the 
second  to  last  line  of  the  first  ftill 
paragraph,  the  "§029"  should  be 
removed. 

Dated:  November  29, 1993. 
Bruce  A.  Lehman, 

Assistant  Secretary  of  Commerce  and 
Commissioner  of  Patents  and  Trademarlis. 
[FR  Doc.  93-29599  Filed  12-3-93;  8:45  am) 
HLUNO  CODE  SSIO-t*^ 


SUMMARY:  The  U.S.  EPA  is  approving  a 
revision  to  Wisconsin's  State 
Implementation  Plan  (SIP)  submitted  by 
the  State  of  Wisconsin  to  implement  an 
emission  statement  program  for 
stationary  sources  throughout  the  State. 
The  implementation  plan  was  submitted 
by  the  State  to  satisfy  the  Federal 
requirements  for  an  emission  statement 
program  in  ozone  nonattainment  areas. 
EFFECTIVE  DATE:  This  action  will  be 
effective  February  4, 1994.  unless  notice 
is  received  on  or  before  January  5. 1994, 
that  someone  wishes  to  submit  adverse 
comments.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 
ADDRESSES:  Written  comments  should 
be  sent  to:  Carlton  T.  Nash.  Chief. 
Regulation  Development  Section,  Air 
Toxics  and  Radiation  Branch  (AT-18J), 
U.S.  Environmental  Protection  Agency', 
77  West  Jackson  Boulevard,  Chicago, 
Uhnois  60604. 

Copies  of  the  SIP  revision  and  U.S. 
EPA's  analysis  are  available  for 
inspection  at  the  U.S.  Environmental 
Protection  Agency,  Region  5,  Air  and 
Radiation  Division,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604.  (It  is 
recommended  that  you  telephone 
Megan  Beardsley  at  (312)  886-0669 
before  visiting  the  Region  5  Office.) 

A  copy  of  this  Wisconsin  section  182 
SIP  revision  is  available  for  inspection 
fitjm  Jerry  Kurtzweg  (ANR-443),  U.S. 
EnvirtSnmental  Protection  Agency,  401 
M  Street  SW.,  Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Megan  Beardsley,  Air  Toxics  and 
Radiation  Branch,  Regulation 
Development  Section  (AT-18J),  U.S. 
Environmental  Prote«ion  Agency, 
Region  5,  Chicago,  Illinois  60604,  (312) 
353-6680. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  SIP  requirements  for  ozone 
nonattainment  areas  are  set  out  in 
subparts  I  and  n  of  part  D  of  title  I  of 
the  Clean  Air  Act,  as  amended  by  the 
Clean  Air  Act  Amendments  of  1990 
("the  Act"). 


Section  182  of  the  Act  sets  out  a 
graduated  control  program  for  ozone 
nonattainment  areas.  Paragraph  182(a) 
sets  out  requirements  applicable  in 
marginal  nonattainment  areas,  which 
are  also  made  applicable  in  paragraphs 
(b),  (c),  (d),  and  (e)  to  all  other  ozone 
nonattainment  areas. 

Paragraph  182(a)(3)  requires  that 
States  implement  rules  that  require 
stationary  sources  to  submit  to  the  State 
annual  emission  statements  showing 
actual  emissions  of  volatile  organic 
compounds  (VOC)  and  nitrogen  oxides 
(NOx).  These  rules  were  to  be  submitted 
as  a  revision  to  the'SIP  by  November  15. 

1992.  When  Wisconfin  failed  to  submit' 
complete  rules  by  this  deadline,  U.S. 
EPA  began  a  sanctions  process  against' 
the  State.  On  July  2. 1993,  Wisconsin 
submitted  the  current  emission 
statement  SIP  revision.  On  August  4 

1993.  U.S.  EPA  sent  Wisconsin  a  letter 
notifying  the  State  that  this  submittal 
was  complete  and  that  the  completeness 
finding  ended  the  sanctions  process  for 
the  emission  statement  SIP  revision 

II.  Evaluation  of  State  Submission 

A.  Procedural  Background 

The  Act  requires  States  to  observe 
certain  procedural  requirements  in 
developing  its  SIP,  of  which  the 
emission  statement  program  will 
become  a  part.  Section  110(a)(2)  of  the 
Act  provides  that  each  implementation 
plan  submitted  by  a  State  must  be 
adopted  after  reasonable  notice  and 
pubhc  hearing.  1  Section  110(1)  similarly 
provides  that  each  revision  to  an 
implementation  plan  submitted  by  a 
State  under  the  Act  must  have  been 
adopted  by  such  State  after  reasonable 
notice  and  public  hearing. 

The  State  of  Wisconsin  held  public 
hearings  on  December  8, 10  and  11, 

1992,  to  solicit  public  comment  on  the 
emission  statement  rule,  "Air 
Contaminant  Emission  Inventory 
Reporting  Requirements,"  chapter  NR 
438  of  the  Wisconsin  Administrative 
Code.  Following  the  public  hearing,  the 
rule  was  adopted  by  the  State  and 
became  effective  June  1,  1993.  The  rule  . 
was  submitted  to  U.S.  EPA  on  July  2, 

1993,  as  a  proposed  revision  to  the  SIP. 
The  proposed  SIP  revision  was 

reviewed  by  the  U.S.  EPA  to  determme 
completeness  shortly  after  its  submittal, 
in  accordance  with  the  completeness 
the  criteria  set  out  at  40  CFR  part  51, 
appendix  V  (1991),  as  amended  by  57 
FR  42216  (August  26.  1991).  The 
submittal  was  found  to  be  complete,  and 
a  letter  indicating  the  completeness  of 

'  Also,  section  172(c)(7)  of  the  Act  requires  that 
plan  provisions  for  nonattainment  areas  meet  the 
applicable  provisions  of  section  llO(aM2). 
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the  submittal  was  sent  to  the  govemorjs 
delegate  on  August  4, 1993. 

B.  Components  of  the  Emission 
Statement  Program 

The  U.S  EPA  has  published  a 
"General  Preamble"  describing  the  U.S. 
EPA's  preliminary  views  on  how  the 
U.S.  EPA  intends  to  review  SIP's  and 
SIP  revisions  submitted  under  title  I  of 
the  Act  (see  57  FR  13498  (April  16. 
1992)  ("SIP:  General  Preamble  for  the 
Implementation  of  Title  I  of  the  Clean 
Air  Act  Amendments  of  1990").  57  FR 
18070  (April  28.  1992)  ("Appendices  to 
the  General  Preamble"),  and  57  FR 
55620  (November  25.  1992)  ("SIP:  NO, 
Supplement  to  the  General  Preamble")). 

The  U.S.  EPA  has  also  issued  draft 
"Guidance  on  the  Implementation  of  an 
Emission  Statement  Program"  (July 
1992).  It  should  be  noted  that  this 
guidance  has  not  been  finalized.^  but 
does  provide  the  best  available  guidance 
on  the  content  and  use  of  emission 
statements.  Further  revisions  to  this 
draft  guidance  were  not  available  prior 
to  Rnal  rulemaking  on  the  Wisconsin 
SIP  revision.  Therefore,  it  is  appropriate 
to  use  the  July  1992  draft  guidance  in 
evaluating  Wisconsin's  emission 
statement  submittal. 

The  draft  guidance  contains  the 
following  criteria  for  evaluating  State 
emission  statement  programs. 

1.  Applicability 

The  State  program  must  include 
provisions  covering  applicabiUty  of  the 
regulations.  The  State  may  exempt 
individual  sources  emitting  less  than  25 
tons  per  year  of  actual  NO,  or  VOC  if 
the  State  provides  an  inventory  of 
emissions  from  such  class  or  category  of 
sources,  based  on  the  use  of  emission 
factors  established  by  the  Administrator 
or  other  methods  acceptable  to  the 
Administrator.  However,  if  either  NO, 
or  yJOC  is  emitted  at  a  rate  equal  to  or 
greater  than  25  tons  per  year,  the  source 
shall  not  be  exempt. 

Wisconsin's  NR  438  is  applicable  to 
any  person  ovtming  or  operating  a 
facility  that  emits  an  air  contaminant  is 
quantities  above  the  minima  listed  in 
NR  438.  In  particular,  sources  must 
report  annual,  actual  emissions  of  NO, 
exceeding  5  tons  per  year  (tpy)  and 
annual,  actual  emissions  of  VOC 
exceeding  3  tpy. 

2.  De^itions 

The  State  program  must  include 
detinitions  for  key  terms  used  in  the 
regulations.  Wisconsin's  NR  438 


>  Th«  EPA  is  presontly  conducting  a  rulemaking 
process  to  modify  titia  40  of  the  CFR  to  reflect  the 
requirements  of  the  emiMion  statement  program. 


includes  specific  definitions  for 
"facility,"  and  "source  classification 
code."  Other  relevant  definitions  are 
established  in  NR  400,  which  is 
applicable  to  terms  used  in  NR  400  to 
499. 

3.  CompUance  Schedule 

The  State  program  must  include  a 
compliance  schedule  for  sources 
covered  by  the  regulations.  In  particular, 
the  State  shall  require  sources  emitting 
NO,  or  VOC  in  ozone  nonattainment 
areas  to  submit  emission  statement  data 
before  November  15, 1993,  and  annually 
thereafter.  The  U.S.  EPA,  however, 
strongly  encoiuages  a  submittal  date  of 
April  15. 

Wisconsin's  regulation  requires  that 
sources  report  emissions  by  March  1  of 
each  year.  Beginning  June  1993,  sources 
must  certify  their  emissions  by  June  30 
of  each  year. 

4.  Source  Information 

When  requesting  an  emission 
statement  from  sources  of  NO,  or  VOC, 
the  State  shall  req\iire  the  following 
information  fitsm  the  source: 

a.  Source  identification  information; 

b.  Operating  schedule; 

c.  Emissions  information; 

d.  Control  equipment  information; 

e.  Process  data;  and 

f.  Certification  of  data  accuracy. 
Wisconsin  fulfills  the  criteria  for 

source  information.  In  particular: 

a.  Source  Identification.  Wisconsin 
requires  that  sources  reporting 
emissions  provide  their  name,  location, 
mailing  address,  and  Standard 
Industrial  Classification  code,  as  well  as 
additional  information  not  addressed  in 
the  Federal  guidance. 

b.  Operating  Schedule.  Wisconsin 
requires  that  sources  provide  their 
normal  operating  schedule  in  hours  per 
day,  days  per  week,  days  per  year  and 
percentage  production  per  quarter. 

c.  Emissions  Information.  Wisconsin 
requires  that  facilities  with  emissions 
exceeding  5  tons  per  year  of  NO, tit  3" 
tons  per  year  of  VOC  submit  an 
emission  inventory  report  of  aniftial, 
actual  emissions  or  supply  sufficient 
information  for  Wisconsin  Department 
of  Natural  Resources  (WDNR)  to 
calculate  these  emissions.  Wisconsin 
also  requires  sources  to  report  annual, 
actual  emissions  for  several  hundred 
other  pollutants  if  emissions  of  these 
pollutants  exceed  the  quantities  listed 
in  NR  438. 

d.  Control  Equipment.  Wisconsin 
requires  that  sources  report  control 
equipment  and  control  eqmpment 
efficiency  for  the  following  types  of 
emissions:  Fugitive  emissions, 
emissions  from  fuel  combustion  units, 


emissions  from  manufacturing 
processes,  and  emissions  from 
incinerator  equipment. 

e.  Process  Data.  Wisconsin  requires 
process  data  for  fuel  combustion 
equipment,  Manufacturing  processes 
and  incineration  equipment.  The  WDNR 
will  compute  the  peak  ozone  season 
daily  process  rate  based  on  the  reported 
percentage  production  per  quarter  for 
the  third  quarter  (July,  August  and 
September). 

/.  Certification.  Wisconsin  requires 
that,  by  June  30  of  each  year,  the  owner 
or  operator  of  a  facility  that  emits  VOC 
or  NO,  in  a  nonattainment  area  or  is 
required  to  obtain  an  air  pollutant 
control  permit  shall  send  written 
certification  to  WDNR  that  the  WDNR's 
summary  of  the  facility's  emissions  is 
correct. 

Wisconsin  has  developed  a  series  of 
forms  for  the  emission  reporting  and 
certification  described  above. 

5.  State  Reporting 

In  addition  to  the  required  SIP 
revision,  the  U.S.  EPA  guidance 
requests  that  the  State  enter  the  source 
data  elements  into  the  Aerometric 
Information  Retrieval  System  (AIRS) 
and  provide  U.S.  EPA  with  quarterly 
emission  statement  status  reports 
beginning  July  1, 1993. 

Wisconsin  nas  submitted  its  first 
quarterly  report  and  has  agreed  to 
continue  submitting  these  reports. 
Wisconsin  also  has  agreed  to  continue 
working  to  load  its  emission  inventory 
information  into  the  AIRS  database. 

C.  Enforceability  Issues 

All  measures  and  other  elements  in 
the  SIP  must  be  enforceable  by  the  State 
and  the  U.S.  EPA.  Wisconsin's  emission 
statement  rule  includes  a  schedule  for 
source  submittal  of  emission  statements 
and  details  the  data  to  be  included  in 
the  statements.  Under  NR  494  of  the 
Wisconsin  Administrative  Code, 
"Enforcement  and  Penalties  for 
Violation  of  Air  Control  Provisions," 
any  person  who  violates  NR  438  is 
subject  to  the  penalties  provided  under 
§  144.426  of  the  Wisconsin  Statute. 

D.  Conclusion 

U.S.  EPA  has  reviewed  Wisconsin's 
emission  requirements  set  forward  in 
the  Clean  Air  Act  and  in  the  guidance 
discussed  above.  Hence,  the  U.S.  EPA 
approves  the  emission  statement  SIP 
revision  submitted  to  the  U.S.  EPA  by 
Wisconsin  on  July  2, 1993. 

Because  the  U.S.  EPA  considers  this 
action  noncontroversial  and  routine,  we 
are  approving  it  today  without  prior 
proposal.  The  action  will  become 
effective  on  Februsuy  4. 1994.  However, 
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if  WB  receive  notice  by  January  5. 1994, 
that  someone  wishes  to  submit  adverse 
comments,  then  U.S.  EPA  will  publish: 
(1)  A  notice  that  withdraws  the  action, 
and  (2)  a  notice  that  begins  a  new 
rulemaking  by  proposing  the  action  and 
establishing  a  comment  period. 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  The  U.S. 
EPA  shall  consider  each  request  for 
revision  to  the  SIP  in  hght  of  .specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

IV.  Administrative  Requirements 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225).  On 
January  6, 1989.  the  Office  of 
Management  and  Budget  (0MB)  waived 
Table  2  and  3  SLP  revisions  (54  FR  2222) 
fi-om  the  requirements  of  section  3  of 
Executive  Order  12291  for  a  period  of  2 
years.  The  U.S.  EPA  has  submitted  a 
request  for  a  permanent  waiver  for  Table 
2  and  Table  3  SIP  revisions.  The  0MB 
has  agreed  to  continue  the  temporary 
waiver  until  such  time  as  it  rules  on  the 
U.S.  EPA's  request.  This  request  is  still 
applicable  under  Executive  Order 
12866. 

B.  Begulatory  Flexibility 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  U.S.  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively,  U.S.  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

Approvals  of  SIP's  under  section  110 
and  subchapter  I,  part  D,  of  the  Act  do 
not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
becauw  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  I 
certify  that  It  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Act,  preparation  of  the  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  the  State  action.  The 
Act  forbids  U.S.  EPA  to  base  its  actions 


concerning  SIPs  on  such  grounds 
(Union  Ehctric  Co.  v.  17.5.  E.PA   427 
U.S.  246,  256-66  (1976)). 

C.  Judicial  Review 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  February  4. 1994.  FiUng  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Emission 
statements,  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
dioxide.  Oxides  of  nitrogen.  Reporting 
and  recordkeeping  requirements, 
Volatile  organic  compounds. 

Dated:  November  17, 1993. 
Dale  S.  Bryson, 
Acting  Regional  Administrator. 

For  the  reasons  stated  in  the 
preamble,  part  52,  chapter  I,  title  40  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671  q. 
SufofMrt  YY— Wisconsin 

2.  Section  52.2570  is  amended  by 
adding  paragraph  (c)(70)  to  read  as 
follows: 

§52.2570    Identification  of  plan. 
•        '^    *        •        • 

(c)*  •  • 

(70)  On  July  2,  1993,  the  State  of 
Wisconsin  submitted  a  requested 
revision  to  the  Wisconsin  State 
Implementation  Plan  (SIP)  intended  to 
satisfy  the  requirements  of  section  182 
(a)(3)(B)  of  the  Qean  Air  Act  as 
amended  in  1990.  Included  were  State 
rules  establishing  procedures  for 
stationary  sources  throughout  the  state 
to  report  annual  emissions  of  volatile 
organic  compounds  (VOC)  and  oxides  of 
nitrogen  (NOJ  as  well  as  other 
pollutants. 

(i)  Incorporation  by  reference. 
Wisconsin  Administrative  Code, 
Chapter  NR  438.  Air  Contaminant 


Emission  Reporting  Requirements, 
published  in  the  Wisconsin  Register 
May  1993.  effecUve  June  1. 1993. 

(FR  Doc.  93-29721  Filed  12-3-93;  8  45  am) 
BiLUNG  eooe  c56»-ao-p 


40  CFR  Part  52 

(CA  15-1-6084;  FRL-4801-4J 

Approval  and  Promulgation  of 
Implementation  Plans  California  State 
Implementation  Plan  Revision  Ventura 
County  Air  Pollution  Control  District 

AGENCY:  Environmental  Protection 
Agency  (EPA).  r 

ACTION:  Final  rulemaking. 


SUMMARY:  EPA  is  finalizing  the  approval 
of  a  revision  to  the  California  State 
Implementation  Plan  (SEP)  proposed  in 
the  Federal  Register  on  January  17. 
1991.  The  revision  concerns  Ventura 
,  County  Air  Pollution  Control  District 
(VCAPCD)  Rule  71.2,  Storage  of 
Reactive  Organic  Compound  Liquids. 
This  approval  action  will  incorporate 
the  rule  into  the  federally  approved  SIP 
The  intended  effect  of  approving  this 
rule  is  to  regulate  emissions  of  volatile 
organic  compounds  (VOCs)  in 
accordance  with  the  requirements  of  the 
Clean  Air  Act.  as  amended  in  1990 
(CAA  or  the  Act).  The  revised  rule 
controls  VOC  emissions  from  the  storage 
of  reactive  organic  compound  (ROC) 
liquids.  Thus.  EPA  is  finalizing  the 
approval  of  this  revision  into  the 
Cahfomia  SIP  under  provisions  of  the 
CAA  regarding  EPA  action  on  SIP 
submittals,  SIPs  for  national  primary 
and  secondary  ambient  air  quality 
standards  and  plan  requirements  for 
nonattainment  areas. 
EFFECTIVE  DATE:  This  action  is  effective 
on  January  5. 1994. 

ADDRESSES:  Copies  of  the  rule  revisions 
and  EPA's  evaluation  report  for  each 
rule  are  available  for  public  inspection 
at  EPA's  Region  IX  office  during  normal 
business  hours.  Copies  of  the  submitted 
rule  revisions  are  available  for 
inspection  at  the  following  locations: 
Rulemaking  Section  II  (A-5-3).  Air 
and  Toxics  Division.  U.S. 
Environmental  Protection  Agency. 
Region  IX.  75  Havrthome  Street.  San 
Franci!»co.  CA  94105. 

Environmental  Protection  Agency, 
Jerry  Kurtzweg  ANR  443, 401  "M" 
Street.  SW.,  Washington.  DC  20460. 

California  Air  Resources  Board. 
Stationary  Source  Division.  Rule 
Evaluation  Section.  2020  "L  "  Street, 
Sacramento,  CA  95814. 

Ventura  County  Air  Pollution  Control 
District,  702  County  Square  Drive, 
Ventura,  California  93003. 
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FOR  FURTHER  INFORMATION  CONTACT:  Mae 

Wang.  Rulemaking  Section  II  (A-5-3). 

Air  and  Toxics  Division.  U.S. 

Environmental  Protection  Agency. 

Region  IX.  75  Hawthorne  Street.  San  • 

Francisco.  CA  94105.  Telephone:  (415) 

744-1200. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  January  17.  1991  in  56  FR  1754. 
EPA  proposed  to  approve  the  following 
rule,  among  others,  into  the  California 
SIP:  VCAPCD  Rule  71.2.  Storage  of 
Reactive  Organic  Compound  Liquids. 
Rule  71.2  was  adopted  by  VCAPCD  on 
September  26. 1989.  and  submitted  by 
the  California  Air  Resources  Board 
(CARB)  to  EPA  on  October  16. 1990. 
The  rule  was  submitted  in  response  to 
EPA's  1988  SIP  Call  and  the  CAA 
section  182(a)(2)(A)  requirement  that 
nonattainment  areas  fix  their  reasonably 
available  control  technology  (RACT) 
rules  for  ozone  in  accordance  with  EPA 
guidance  that  interpreted  the 
requirements  of  the  pre-amendment  Act. 
A  detailed  discussion  of  the  background 
for  the  above  rule  and  nonattainment 
area  is  provided  in  the  NPR  cited  above. 

EPA  nas  evaluated  the  above  rule  for 
consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations  and  EPA 
interpretation  of  these  requirements  as 
expressed  in  the  various  EPA  policy 
guidance  documents  referenced  in  the 
NPR  cited  above.  EPA  has  found  that 
the  rule  meets  the  applicable  EPA 
requirements.  A  detailed  discussion  of 
the  rule  provisions  and  evaluation  has 
been  provided  in  56  FR  1754  and  in  a 
technical  support  document  (TSD) 
available  at  EPA's  Region  IX  office  (TSD 
dated  October  24. 1990). 

Response  to  Public  Comments 

A  30-day  public  comment  period  was 
provided  in  56  FR  1754.  EPA  did  not 
receive  any  comments  on  Rule  71.2. 

EPA  Action 

EPA  is  finalizing  action  to  approve 
VCAPCD  Rule  71.2  for  inclusion  into 
the  California  SIP.  EPA  is  approving  the 
submittal  under  section  110(k)(3)  as 
meeting  the  requirements  of  section 
1 10(a)  and  part  D  of  the  CAA.  This 
approval  action  will  incorporate  this 
rule  into  the  federally  approved  SIP. 
The  intended  effect  of  approving  this 
rule  is  to  regulate  emissions  of  VOCs  in 
accordance  with  the  requirements  of  the 
CAA. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 


plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Regulatory  Process 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19.  1989  (54  FR  2214-2225). 
EPA  has  submitted  a  request  for  a 
permanent  waiver  for  Table  2  and  Table 
3  SIP  revisions.  The  Office  of 
Management  and  Budget  (0MB)  has 
agreed  to  continue  the  temporary  waiver 
until  such  time  as  it  rules  on  EPA's 
request.  This  request  continues  in  effect 
under  Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  30. 1993. 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

Approvals  under  sections  110  and  301 
and  subchapter  I.  part  D  of  the  CAA  do 
not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  it 
does  not  have  a  significant  impact  on 
anysmall  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-state 
relationship  under  the  CAA,  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.KX..*427 
U.S.  246.  256-66  (S.Ct.  1976);  42  U.S.C. 
7410  (a)  (2).  ^ 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  February  4. 1994.  Fifing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 


enforce  its  requirements.  (See  section 
307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution-control.  Hydrocarbons. 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone. 
Reporting  and  recordkeeping 
requirements. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1. 1982. 

Dated:  October  25. 1993. 

Felicia  Marcus, 

Regional  Administrator. 

Part  52.  chapter  I.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  74oi-7671q. 

Subpart  F — California 

2.  Section  52.220  is  amended  by 
adding  paragraph  (c)(181)  to  read  as 
follows: 

S  52.220    identification  of  plan. 

(0  •  •  * 

(181)  New  and  amended  regulations 
for  the  following  APCD  were  submitted 
on  October  16. 1990,  by  the  Governor's 
designee. 

(i)  Incorporation  by  reference. 

(A)  Ventura  County  Air  Pollution 
Control  District. 

(1)  Rule  71.2.  adopted  on  September 
26, 1989. 


[FR  Doc.  93-29719  Filed  12-3-93.  8:45  ami 

BU.UNG  COOE  SSCO-SO-F 

40  CFR  Parts  52  and  60 
[MTI 8-1-5871;  FRL-4789-71 

Approval  and  Promulgation  of 
Implementation  Plans;  Montana; 
Visibility  Models,  Standards  of 
Performance  for  New  Stationary 
Sources,  and  National  Emission 
Standards  for  Hazardous  Air  Pollutants 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rulemaking. 

SUMMARY:  In  this  action.  EPA  is 
approving  revisions  to  the  Montana 
State  Implementation  Plan  (SIP),  which 
were  submitted  by  the  Governor  of 
Montana  on  March  1. 1993.  Revisions 
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ware  made  to  the  State's  regulations  for 
New  Source  Performance  Standards 
(NSPS)  and  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
(NESHAPs)  to  incorporate  new  end 
revised  federal  regulations  promulgated 
between  July  1. 1990  and  July  1, 1992. 
In  pddition.  the  State  amended  its 
visibility  modeling  requirements  to 
inc  orporate  EPA's  current  guidance 
do3ument  for  visibility  modeling.  These 
re\  iisions  are  being  approved  because 
tb«  J  provide  for  consistency  with 
federal  regulations. 

EFfECTIVE  DATE:  This  action  will  become 
effective  on  February  4. 1994.  unless 
no  fce  is  received  by  January  5, 1994, 
that  someone  wshes  to  submit  adverse 
or  critical  comments.  If  the  effective 
data  is  delayed,  timely  notice  will  be 
published  in  the  Federal  Register. 
ADDRESSES:  Copies  of  the  revisions  are 
available  for  public  inspection  between 
8  a.m.  and  4  p.m.  Monday  through 
Friday  at  the  following  locations: 
Environmental  Protection  Agency, 
Region  Vin,  Air  Programs  Branch,  999 
I8th  Street,  suite  500,  Denver, 
Colorado  80202-2466; 
Air  Quality  Bureau.  Department  of 
Health  and  Environmental  Sciences, 
Cogswell  Building,  Helena,  Montana 
59620; 
Jerry  Kurtzweg,  ANR  443,  U.S. 
Environmental  Protection  Agency, 
401  M  Street.  SVV..  Washington.  DC 
20460. 

FOR  FURTHER  WFORMATtON  CONTACT: 
Vicki  Stamper,  Environmental 
Protection  Agency,  Region  VIII,  Air 
Programs  Branch,  suite  500,  Denver. 
Colorado  80202-2466,  (303)  293-1765. 
SUPPLEMENTARY  INFORMATION:  On  March 
1. 1993,  the  Governor  of  Montana 
requested  approval  of  revisions  to  the 
Montana  SIP.  The  revisions  consisted  of 
amendments  to  the  Administrative 
Rules  of  Montana  (ARM),  sections 
16.8.1004  (Visibility  Models),  16.8.1423 
(NSPS),  and  16.8.1424  (NESR^Ps). 

The  revisions  to  ARM  16.8.1004 
update  rntt  State's  modeling 
requirements  for  visibility  to 
incorporate  EPA's  current  visibility 
modeling  guideline  entitled  "Plume 
Visual  Impact  Screening  and  Analysis" 
(EPA-450/4-88-015,  1988). 

The  amendments  to  ARM  16.8.1423 
and  16.8.1424  update  the  State's  NSPS 
and  NESHAPs  regulations  to 
incorporate  new  and  revised  federal 
regulations  promulgated  between  Julv  l , 
1990  and  July  1, 1992.  Three  new 
federal  NSPS  were  added  between  1990 
and  1992:  Subpart  Dc  (Standards  of 
Performance  for  Small  Industrial- 
Ccmmercial-Institutional  Steam 
Genprating  Units),  Subpart  Ea 


(Standards  of  Performance  for 
Municipal  Waste  Combustors),  and 
Subpart  DDD  (Standards  of  Performance 
for  Volatile  Organic  Compound  (VOC) 
Emissions  from  the  Polymer 
Manufacturing  Industry).  Other 
revisions  were  made  to  existing 
standards  in  40  CFR  parts  60  and  61, 
which  the  State  has  also  incorporated. 
In  addition,  the  State  has  added  a 
definition  for  "administrator"  in  its 
NSPS  and  NESHAP  regulations  to 
clarify  that  the  term  "administrator" 
means  the  Montana  Department  of 
Health  and  Environmental  Sciences 
except  for  those  authorities  which 
cannot  be  delegated  to  the  State,  in 
which  case  "administrator"  means  the 
Administrator  of  EPA. 

On  May  10, 1993.  EPA  notified  the 
State  that  the  SIP  submittal  was 
administratively  and  technically 
complete,  and  tJiat  the  submittal  would 
be  approved.  In  this  notice,  EPA  is 
approving  the  State's  revisions  to  the 
SIP.  providing  the  State  with  authority 
to  implement  and  enforce  the  federal 
NSPS  in  40  CFR  part  60  and  the  federal 
NESHAPs  in  40  CFR  part  61.  as  in  effect 
on  July  1. 1992.  with  the  exception  of 
40  CFR  part  61,  subparts  B,  H.  I,  K.  T, 
and  W,  which  pertain  to  radionuclides. 

EPA  is  updating  the  table  of  NSPS 
authority  in  40  CFR  60.04(c)  to  refiect 
the  three  new  NSPS  that  the  State  now 
has  authority  for  implementing  and 
enforcing.  EPA  is  not  revising  the  table 
of  NESH.\Ps  authority  in  40  CFR 
61.04(c).  since  no  new  federal  NESH^^s 
(excluding  those  pertaining  to 
radionuclides)  were  promulgated 
between  1990  and  1992. 

Final  Action 

EPA  is  approving  the  revisions  to 
ARM  16.8.1004  (Visibility  Models), 
ARM  16.8.1423  (NSPS),  and  .\RM 
16.8.1424  (NESHAPs),  which  were 
submitted  by  the  Governor  for  SIP 
approval  on  March  1, 1993.  This  action 
provij^es  the  State  with  the  authorit>'  for 
implementation  and  enforcement  of  all 
federal  NSPS  and  NESR^Ps  (except  40 
CFR  part  61.  subparts  B,  H.  I.  K.  Q.  R, 
T,  and  W,  pertaining  to  radionucl!de.s) 
promulgated  as  of  July  1, 1992. 
However,  the  State's  NSPS  and 
NESHAP  authorities  do  not  include 
those  authorities  which  cannot  be 
delegated  to  the  states,  as  defined  in  40 
CFR  parts  60  and  61.  In  addition,  this 
action  amends  the  State's  modeling 
requirements  for  visibility  impacts  to 
require  adherence' to  EPA's  current 
visibility  modeling  guidelines. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 


request  for  revision  to  a  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  the  Regulatory  Flexibility  AU, 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  .small  business,  small  not-for- 
profit  enterprises,  pnd  government 
entities  with  jurisdii^ion  over 
populat:oi:s  of  less  than  50,000 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Ad  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  thai  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  1 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  natiu^  of  the 
Federal-state  relationship  under  the  Ad. 
preparation  of  a  regulatory  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  artion.  The  Ad    - 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246.  2.56-66  (S.Ct.  1976);  42  U.S.C 
7410fa)(2). 

This  action  has  been  classified  as  a 
Table  2  Action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19.  1989  (54  FR  2214-2225).  On 
January  6.  1989.  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  Table  3  SIP  revisions  from 
the  requirement  of  sedion  3  of 
Executive  Order  12291  for  a  period  of 
two  years.  U.S.  EPA  has  submitted  a 
request  for  a  permanent  waiver  for  Tablt- 
2  and  Table  3  SIP  revisions.  The  OMB 
has  agreed  to  continue  the  waiver  until 
such  time  as  it  rales  on  U.S.  EPA's 
request.  This  request  continues  in  effe*,-! 
under  Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  30.  1993. 

Under  section  307(b)(1)  of  the  Ad, 
petitions  for  judicial  review  of  this 
action  mu.st  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropnate 
circuit  by  February  4. 1994.  Filing  a 
petition  for  reconsidersMon  by  the 
Administrator  does  not  affed  the 
finality  of  this  rule  for  the  purposes  of 
judicial  review  nor  does  it  extend  the 
time  within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effedivene.ss  of  Ei:."h  rule 
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or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 

List  of  Subjects 

40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Carbon  monoxide. 
Environmental  protection. 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations, 
Lead,  Nitrogen  dioxide.  Ozone, 
Particulate  matter.  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides.  Volatile  organic  compounds. 

40  CFR  Part  60 

Air  pollution  control.  Aluminum, 
Ammonium  sulfate  plants.  Beverages. 
Carbon  monoxide.  Cement  industry. 
Coal,  Copper,  Dry  cleaners,  Electric 
power  plants.  Fertilizers,  Fluoride, 
Gasoline.  Glass  and  glass  products, 
Grains.  Graphic  arts  industry, 
Household  appliances.  Insulation, 
Intergovernmental  relations.  Iron.  Lead. 
Lime,  Metallic  and  nonmetallic  mineral 
processing  plants.  Metals,  Motor 
vehicles.  Natural  gas,  Nitric  acid  plants, 
Nitrogen  dioxide.  Paper  and  paper 


products  industry.  Particulate  matter. 
Paving  and  roofing  materials. 
Petroleum.  Phosphate.  Plastics  materials 
and  synthetics.  Reporting  and 
recordkeeping  requirements.  Sewage 
disposal.  Steel.  Sulfur  oxides.  Tires. 
Urethane.  Vinyl.  Waste  treatment  and 
disposal.  Wool.  Zinc. 

Dated;  October  1.1993. 
lack  W.  McGraw. 
Acting  Regional  Administrator. 

Chapter  I.  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q 

Subpart  BB — Montana 

2.  Section  52.1370  is  amended  by 
adding  paragraph  (c)(28)  to  read  as 
follows: 

§  52.1370    Identification  of  plan. 

•        *        •        •        • 

(c)'  *  • 

(28)  On  August  20. 1991.  the 
Governor  of  Montana  submitted 


revisions  to  the  plan  for  visibility 
models,  new  source  performance 
standards,  and  national  emission 
standards  for  hazardous  air  pollutants. 

(i)  Incorporation  by  reference. 

(A)  Revisidns  to  the  Administrative 
Rules  of  Montana  16.8.1004.  Visibility 
Models.  16.8.1423,  Standards  of 
Performance  for  New  Stationary 
Sources,  and  16.8.1424.  Emission 
Standards  for  Hazardous  Air  Pollutants 
effective  December  25. 1992. 

PART  6(>-[AMENDED] 

1.  The  authority  citation  for  part  60 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  7411,  7414, 
7416,  and  7601  as  amended  by  the  Clean  Air 
Act  Amendments  of  1990,  Public  Law  101- 
549, 104  Stat.  2399  (November  15. 1990;  402, 
409,  415  of  the  Clean  Air  Act  as  amended, 
104  Stat.  2399,  unless  otherwise  noted). 

Subpart  A— General  Provisions 

2.  Section  60.4(c)  is  amended  by 
revising  the  table  to  read  as  follows: 

§60.4    Address. 


(c) 


Delegation  Status  of  New  Source  Performance  Standards 

I(NSPS)  for  Region  Vlll] 


Subpart 


A    General  Provisions 

D    Fossil  Fueled  Rred  Steam  Generators 

Da    Electric  Utility  Steam  Generators 

Db    Industrial-Commercial-lnstitutional  Steam  Generators  

Do    industriai-Commerciai-lnstitutionai  Steam  Generators  ....; 

E    Incinerators 

Ea    Municipai  Waste  Combustors  

F    Portland  Cement  Plants  

G    Nitric  Acid  Plants  

H    Sulfuric  Acid  Plants 

I    Asphalt  Concrete  Plants • 

J    Petroieum  Refineries  

K    Petroleum  Storage  Vessels  (6/11/73-5/19/78)  

Ka    Petroleum  Storage  Vessels  (5/18/78-7/23/84) 

Kb    Petroleum  Storage  Vessels  (after  7/23/84) 

L    Secondary  Lead  Smelters  

M    Secondary  Brass  &  Bronze  Production  Plants 

N    Pnmary  Emissions  from  Basic  Oxygen  Process  Furnaces  (after  6/11/73)  

Na    Seconda^  Emissions  from  Basic  Oxygen  Process  Furnaces  (after  1/20/83)  

0    Sewage  Treatment  Plants  

P    Primary  Copper  Smelters 

Q    Primary  Zinc  Smelters  

R    Primary  Lead  Smelter  

S    Primary  Aluminum  Reduction  Plants  

T    Ptx)sphate  Fertilizer  Industry:  Wet  Process  Ptrosphoric  Plants  

U    Pt>osphate  Fertilizer  Industry:  Superptiosphoric  Acid  Plants  

V  Ptiosptiate  Fertilizer  Industry:  Diammonium  Phosphate  Plants  

W    Phosphate  Fertilizer  Industry:  Triple  Superphosphate  Plants  

X    Phosphate  Fertilizer  Industry:  Granular  Triple  Superphosphate  Storage  Facilities 

Y  Coal  Preparation  Plants  

Z    Ferroalloy  Production  Facilities  

AA    Steel  Plants:  Electric  Arc  Furnaces  (10/21/74—8/17/83) 
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DELEGATION  STATUS  OF  NEW  SOURCE  PERFORMANCE  STANDARDS— Continued 

((NSPS)  for  Region  Vlll) 


Subpart 


AAa    Steel  Plants:  Electric  Arc  Furnaces  and  Argon-Oxygen  Decartjurization  Ves- 
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I  Indicates  approval  of  New  Source  Performance  Standards  as  part  of  the  State  Implementation 
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Plan  (SIP). 
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|FR  Doc.  93-29722  Filed  12-3-93;  8:45  am] 
BILLING  CODE  SSeO-SO-P 


40  CFR  Parts  52  and  81 

[OR-30-1-5852;  FRL-4794-2J 

Approval  and  Promulgation  of 
Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  Oregon 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Final  rule. 


SUMMARY:  On  July  28, 1989.  the  state  of 
Oregon  through  the  Oregon  Department 
of  Environmental  Quahty  submitted  a 
maintenance  plan  and  a  request  to 
redesignate  Eugene-Springfield  to 
attainment  for  carbon  monoxide  (CO). 
The  state  has  met  the  applicable 


requirements  for  redesignation 
contained  in  the  Clean  Air  Act,  as 
amended  in  1990  (CAA).  EPA  approves 
the  m9intenance  plan  and  the 
redesignation  of  Eugene-Springfield, 
Oregon,  to  attainment  for  CO. 

EFFECTIVE  DATE:  This  action  will  become 
effective  on  February  4. 1994,  unless 
notice  is  received  by  January  5,  1994, 
that  someone  wishes  to  submit  adverse 
or  critical  comments.  If  the  effective 
date  is  delayed,  timely  notice  will  be 
published  in  the  Federal  Register. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  Montel  Livingston,  Air 
Programs  and  Development  Section,  Air 
and  Radiation  Branch  (AT-082),  United 
States  Environmental  Protection 
Agency,  1200  Sixth  Avenue.  Seattle. 
Washington  98101. 


Copies  of  the  materials  submitted  to 
EPA  may  be  examined  during  normal 
business  hours  at:  Air  Programs  Branch 
(OR-30-1-5852),  Environmental 
Protection  Agency,  1200  6th  Avenue, 
AT-082,  Seattle,  Washington  98101, 
and  Oregon  Department  of 
Environmental  Quality,  811  SVV.  6th 
Avenue,  Portland,  Oregon  97204. 

FOR  FURTHER  INFORMATION  CONTACT: 

Christi  Lee,  Air  and  Radiation  Branch, 
Air  Programs  and  Development  Section 
(AT-082),  U.S.  Environmental 
Protection  Agency.  Region  10,  Seattle, 
Washington  98101.  (206)  553-1814. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Under  the  pre-amended  Clean  Air  Act 
the  Eugene-Springfield  Air  Quality 
Maintenance  Area  (AQMA)  was 
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designated  nonattainment.  43  FR  9029 
(March  3. 197B).  Pursuant  to  the  Act  as 
amended  in  1990.  the  Eugene- 
Springfield  AQMA  retained  its 
designation  of  nonattainment  for  CO 
and  was  not  classified.  56  FR  56694 
(Nov.  6.  1991)  codified  at  40  CFR 
81.338.  On  July  28.  1989.  the  state  of 
Oregon  submitted  to  the  Environmental 
Protection  Agency  (EPA)  a  maintenance 
plan  and  a  redesignation  request  for  the 
Eugene-Springfield  CO  AQMA.  prior  to 
the  enactment  of  the  1990  Clean  Air  Act 
Amendments  (CAAA).  The  public 
hearing  was  held  on  September  13, 
1988.  and  Oregon's  Environmental 
Quality  Commission  adopted  the  plan 
on  December  9. 1988. 

The  Agency  has  reviewed  this  request 
for  redesignation  to  determine  whether 
it  meets  the  requirements  of  the 
amended  CAA.  particularly  a  new 
requirement  that  the  state  develop  a 
maintenance  plan  to  provide  for 
maintenance  of  the  National  Ambient 
Air  Quality  Standard  (NAAQS)  for  CO 
for  at  least  10  years  after  the 
redesignation.  On  July  14. 1993.  the 
Lane  Regional  Air  Pollution  Authority 
(LRAPA)  submitted  a  maintenance  plan 
and  additional  information  that 
addressed  the  above  requirement  and  in 
a  letter  dated  February  27. 1992,  LRAPA 
committed  to  submit  to  EPA  a 
contingency  plan  for  attaining  the 
standard  if  a  violation  of  the  CO 
NAAQS  occurs.  EPA  has  determined 
that  the  state's  demonstration  of 
attainment  10  years  after  redesignation 
and  its  commitment  to  correct  any 
violation  after  redesignatiort  are 
sufficient  to  satisfy  the  amended  CAA 
requirement  of  a  maintenance  plan. 

Since  1971.  LRAPA  has  maintained  a 
continuous  monitoring  site  for  CO  at 
Lane  Community  College  in  the  central 
business  district  in  downtown  Eugene. 
It  was  data  from  this  site  that  led  to  a 
nonattainment  designation  for  the  entire 
Eugene-Spnngfield  AQMA  under  part  D 
of  the  1977  CAA.  A  monitoring  study 
performed  by  LRAPA  in  the  winter  of 
1983-1984  demonstrated  that  the  area 
exceeding  the  standard  is  confined  to 
downtown  Eugene.  The  same  study 
concluded  that  the  permanent 
monitoring  site  in  downtown  Eugene 
adequately  represents  the  CO  peak 
levels  in  the  Eugene-Springfield  AQMA 
and  is  a  suitable  indicator  of  CO 
attainment  status. 

Ambient  air  quality  data  for  the 
period  1981  through  1992  show  that  the 
Eugene-Springfield  CO  nonattainment 
area  has  attained  the  NAAQS  for  CO. 
Therefore,  in  accordance  with  the 
amended  Act.  the  state  of  Oregon  has 
submitted  a  CO  maintenance  plan 
which  projects  continued  attainment  of 


the  CO  standard  in  the  Eugene- 
Springfield  Air  Quality  Maintenance 
Area  (AQMA).  and  has  requested 
redesignation  of  the  area  to  attainment 
for  the  CO  NAAQS.  EPA  is  approving 
the  Eugene-Springfield  maintenance 
plan  as  a  revision  to  the  Air  Pollution 
Control  State  Implementation  Plan  (SIP) 
for  the  state  of  Oregon.  In  conjunction 
with  the  maintenance  plan.  EPA  is  also 
approving  Oregon's  request  to 
redesignate  the  Eugene-Springfield  area 
to  attainment  with  respect  to  the  CO 
NAAQS. 

II.  Evaluation  Criteria 

Section  107(d)(3)(E)  of  the  amended 
Act  estabUshss  five  requirements  that 
must  be  met  in  order  to  redesignate  an 
area  from  nonattainment  to  attainment. 
The  Eugene-Springfield  redesignation 
request  demonstrates  that  the  area  has 
fulfilled  the  applicable  requirements  of 
the  amended  Act  under  section 
107(d)(3KE).  The  requirements  and  an 
analysis  of  the  state  submittal  under 
those  requirements  are  set  forth  below. 

A.  The  Administrator  Has  Detennined 
That  the  Area  Has  Attained  the 
National  Ambient  Air  Quality  Standard 
(Section  107(d)(3HE)(i)) 

Ambient  monitoring  data  for  1981 
through  1992  show  attainment  of  the  CO 
NAAQS  in  the  Eugene-Springfield  area, 
i.e..  less  than  or  equal  to  one  exceedance 
of  the  CO  NAAQS  (9.0  ppm)  per  year 
over  a  two  year  period.  See  40  CFR  50.8. 
Subsequent  to  the  last  violation 
recorded  in  1980.  Eugene-Springfield 
has  had  12  years  of  data  with  no 
recorded  violation  of  the  CO  NAAQS. 
Therefore.  EPA  has  determined  that  the 
NAAQS  in  Eugene-Springfield  have 
been  attained. 

B.  The  Administrator  Has  Fully 
Approved  the  Applicable 
Implementation  Plan  for  the  Area  as 
Meeting  the  Requirements  of  Section 
110  and  Part  D  (Section  107(d)(3)(E)(ii). 
Section  107(d)(3)(E)(v)] 

Oregon  had  a  fully  approved  SIP  for 
Eugene-Springfield  which  meets^he 
requirements  of  sections  110(a)(2). 
1 10(k)  and  part  D  of  the  1977  Act.  (45 
FR  42265)  The  amended  Act,  however, 
modified  section  110(a)(2)  and.  under 
part  D.  revised  section  172  and  added 
new  requirements  for  nonattainment 
areas. 

For  purposes  of  redesignation.  the  SIP 
must  contain  all  applicable 
requirements  under  the  amended  Act. 
EPA  has  reviewed  the  SIP  to  ensure  that 
it  contains  all  measures  that  were  due 
under  the  amended  Act  prior  to  or  at  the 
time  the  state  submitted  its 
redesignation  request. 


1.  Section  110  Requirements 

Although  section  110  was  revised  by 
the  CAA  amendments,  the  Eugene- 
Springfield  SIP  meets  the  requirements 
of  amended  section  110(a)(2).  A  number 
of  the  requirements  did  not  change  in 
substance  and.  therefore.  EPA  believes 
that  the  pre-amendment  SIP  met  these 
requirements.  As  to  those  requirements 
that  were  amended,  many  are 
duplicative  of  other  requirements  of  the 
Act.  EPA  has  analyzed  the  SIP  and 
determined  that  it  is  consistent  with  the 
requirements  of  amended  section 
110(a)(2). 

2.  Part  D  Requirements 

Before  Eugene-Springfield  may  be 
redesignated  to  attainment,  it  also  must 
fulfill  the  applicable  requirements  of 
part  D.  Under  part  D.  an  area's 
classification  indicates  the  requirements 
to  which  it  will  be  subject.  Subpart  1  of 
part  D  sets  forth  the  basic  nonattainment 
requirement  applicable  to  all 
nonattainment  areas,  classified  as  well 
as  nonclassifiable.  Subpart  3  of  part  D 
establishes  additional  requirements  for 
CO  nonattainment  areas  classified  under 
section  186(a). 

Since  the  Eugene-Springfield  area  is 
designated  as  a  not  classified  CO 
nonattainment  area  under  the  amended 
Act.  the  requirements  of  part  D.  subpart 
3  are  not  applicable.  However,  in  order 
to  be  redesignated  to  attainment,  the 
state  must  meet  the  applicable 
requirements  of  subpart  1  of  part  D. 
specifically  sections  172(c)  and  176. 

Section  172(c)  sets  forth  general 
requirements  applicable  to  all 
nonattainment  areas.  Under  section 
172(b),  the  section  172(c)  requirements 
are  applicable  as  determined  by  the 
Administrator,  but  no  later  than  3  years 
after  an  area  has  been  designated  as 
nonattainment.  EPA  has  not  determined 
that  these  requirements  were  applicable 
to  CO  nonattainment  areas  on  or  before 
the  date  that  Oregon  submitted  a 
complete  redesignation  request  for  the 
Eugene-Springfield  nonattainment  area. 
Therefore,  these  requirements  were  not 
applicable  for  purposes  of  EPA's 
consideration  of  this  redesignation 
request. 

Section  176  of  the  Act  requires  states 
to  develop  transportation/air  quality 
conformity  procedures  which  are 
consistent  with  Federal  conformity 
regulations  and  to  submit  these 
procedures  as  a  SIP  revision  by 
November  15, 1992.  EPA  has  not 
promulgated  final  conformity 
regulations;  however,  in  a  letter  dated 
July  14.  1993.  Oregon  committed  to 
develop  conformity  procedures 
consistent  with  the  final  federal 
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regulations  and  will  submit,  if 
necessary,  an  appropriate  SIP  revision 
according  to  the  schedule  set  forth  in 
the  regulations. 

C.  The  Administrator  Determines  That 
the  Improvement  in  Air  Quality  Is  Due 
to  Permanent  and  Enforceable 
Reductions  in  Emissions  Resulting  From 
Implementation  of  the  Applicable 
Implementation  Plan  and  j\pplicable 
Federal  Air  Pollutant  Control  Regulation 
and  Other  Permanent  and  Enforceable   . 
Reductions  (Section  107(dl(3)(E)(iii)) 

Under  the  pre-amended  Act,  EPA 
approved  the  1979  Oregon  SIP  control 
strategy  for  the  Eugene-Springfield 
nonattainment  area.  Eugene- 
Springfield's  SIP  stated  that  the  area 
would  be  in  attainment  by  1987.  merely 
by  relying  on  the  Federal  Motor  Vehicle 
Emission  Control  Program.  EPA  is 
satisfied  that  the  Federal  Motor  Vehicle 
Emission  Control  Program  measures  are 
enforceable  and  have  resulted  in  the 
reductions  that  have  allowed  the  area  to 
attain  the  NAAQS.  Moreover,  the 
evidence  indicates  that  this  control 
strategy  is  sufficient  to  maintain  the 
standard. 

D.  The  Administrator  Has  Fully 
Approved  a  Maintenance  Plan  for  the 
Area  as  Meeting  the  Requirements  of 
Section  175 A  (Section  J07(d)(3)(E)(iv)) 

Section  175 A  of  the  Act  sets  forth  the 
maintenance  plan  requirement  for  areas 
requesting  redesignation  firom 
nonattainment  to  attainment.  The  plan 
must  demonstrate  continued  attainment 
of  the  applicable  NAAQS  for  at  least  ten 
years  after  the  area  is  redesignated. 
Eight  years  after  redesignation,  the  state 
must  submit  a  revised  maintenance  plan 
which  demonstrates  attainment  for  the 
next  ten  years  following  the  initial  ten- 
year  period.  To  provide  for  the 
possibility  for  future  NAAQS  violations, 
the  maintenance  plan  must  contain 
contingency  measures  adequate  to 
assure  prompt  correction  of  the  air 
quality  problem. 

1.  Emissions  Inventory 

A  study  performed  by  LRAPA  during 
1985  indicated  there  were  two  hot  spot 
locations  near  dovratowm  which  were 
concluded  to  be  isolated  microscale 
problem  areas.  The  two  intersections 
{7th  and  Jefferson,  and  13th  and 
Hilyard)  were  identified  in  this  report  as 
hotspots  and  each  was  the  result  of 
occasional  severe  traffic  congestion,  in 
and  aroimd  the  intersections.  Due  to  the 
nature  of  Eugene's  CO  violations,  (i.e., 
hot  spots  only)  LRAPA's  emission 
inventory  contains  only  on-road  mobile 
and  home  wood  heating  emissions 
within  the  Central  Area  Transportation 


Study  boundary.  All  point  sources 
within  the  Eugene  AQM^  are  located  at 
a  sufficient  distance  away  as  to  not 
contribute  significantly  to  the 
violations.  The  emission  inventory 
requirement  was  fulfilled  by  using 
EPA's  Mobile  3.1  model  for  emission 
factors  and  TRANSYT-7F  model  for 
vehicle  miles  traveled  (VMT)  and 
projected  speeds.  The  base  year  1985 
was  used  for  the  attainment  emission 
inventory.  The  emission  estimates  for 
home  wood  heating  devices  were 
derived  from  a  1987  LRAPA  survey 
within  the  Eugene-Springfield  Urban 
Growth  Boundary. 

2.  Demonstration  of  Continued 
Attainment  ^ 

A  letter  dated  July  14, 1993,  sent  from 
the  Director  of  LRAPA  projected 
emissions  from  home  wood  heating 
devices  and  on-road  vehicles  to  the  year 
2007.  The  projections  show  that  the  CO 
standard  will  be  maintained. 

The  home  wood  heating  CO  emission 
estimates  decreased  firom  1,348  tons/ 
year  in  1990  (as  projected  by  the  1987 
LRAPA  survey)  to  462  tons/year  in  the 
year  2007  (as  projected  by  the  1992 
LRAPA  survey).  The  future  year 
emissions  are  based  upon  projected 
population  increases  and  continued 
replacement  of  conventional 
woodstoves  with  certified  woodstoves 
through  attrition. 

The  transportation  CO  emission 
estimates  decreased  from  6,021  tons/ 
year  in  1990  (as  projected  by  using 
EPA's  Mobile  3.1  model)  to  2,164  tons/ 
year  in  the  year  2007  (as  projected  by 
using  EPA's  Mobile  4.1  model  and 
estimated  VMT  from  the  City  of  Eugene 
Department  of  Public  Works).  Mobile 
3.1  and  Mobile  4.1  were  the  applicable 
models  in  use  at  the  time  the  analyses 
were  initiated. 

3.  Verification  of  Continued  Attainment 

Continued  attainment  of  the  CO 
NAAQ5  in  Eugene-Springfield  depends, 
in  part,  on  the  state's  efforts  toward 
tracking  indicators  of  continued 
attainment  during  the  maintenance 
period.  The  plan  will  be  reviewed 
annually,  making  necessary  changes  to 
ensure  that  ambient  air  quality 
standards  will  not  be  violated.  In 
addition,  LRAPA  will  continue  to 
monitor  for  CO  at  the  designated 
monitoring  site  and  will  conduct 
periodic  short-duration  monitoring 
studies  to  ensure  continued  attainment. 

4.  Contingency  Plan 

Despite  LRAPA's  best  efforts  to 
demonstrate  continued  compliance  with 
the  NAAQS  in  Eugene-Springfield,  the 
area  may  exceed  or  violate  the  NAAQS. 


Therefore,  the  LRAPA  has  submitted  a 
contingency  plan  (February  27,  1992 
letter)  providing  what  actions  the  area 
wrill  need  to  take  if  the  CO  standard  is 
violated.  The  contingency  plan  provides 
that  in  the  event  of  any  measured 
violation  of  the  CO  standard,  LRAPA 
and  Lane  City  of  Governments  will 
submit  within  60  days  of  notice  of  the 
violation  a  contingency  plan  for 
attaining  the  standard,  which  will  be 
implemented  as  expeditiously  as 
practicable. 

Because  EPA  received  the  state's 
request  to  redesignate  prior  to 
enactment  of  the  arnended  Act,  the 
state's  commitment  t^  correct  any 
violation  after  redesi^ation  is  sufficient 
to  satisfy  the  new  1990  amended  CAA 
requirement  of  the  maintenance  plan. 

5.  Commitment  to  Submit  Subsequent 
Maintenance  Plan  Revisions 

In  accordance  with  section  175 A  of 
the  Act,  the  state  will  submit  a  revised 
maintenance  SIP  eight  years  after  the 
area  is  redesignated  to  attainment.  The 
revised  SIP  will  provide  for 
maintenance  for  an  additional  ten  years. 

III.  Conclusion 

EPA,  in  this  action,  is  redesignating 
Eugene-Springfield  to  attainment  for 
carbon  monoxide.  This  action  is  being 
taken  without  prior  proposal  because 
the  changes  are  noncontroversial  and 
EPA  anticipates  no  adverse  comments 
on  this  action.  The  pubfic  should  be 
advised  that  this  action  will  be  effective 
February  4, 1994.  However,  if  notice  is 
received  by  January  5, 1994,  that 
someone  wishes  to  submit  adverse  or 
critical  comments,  this  action  will  be 
withdrawm  and  two  subsequent  notices 
will  be  published  before  the  effective 
date.  One  notice  will  withdraw  the  final 
action,  another  will  begin  a  new 
rulemaking  by  aimouncing  a  proposal  of 
the  action  and  establishing  a  comment 
period. 

For  further  information,  the  reader 
may  consult  the  Technical  Support 
Document.  This  is  available  at  the  EPA 
address  given  previously. 

rv.  Administrative  Review 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19,  1989  (54  FR  2214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  waived  Tables 

2  and  3  SIP  revisions  (54  FR  2222)  ft-om 
the  requirements  of  section  3  of 
Executive  Order  12291  for  a  period  of 
two  years.  EPA  has  submitted  a  request 
for  a  permanent  waiver  for  Table  2  and 

3  SEP  revisions.  The  OMB  has  agreed  to 
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continue  the  temporary  waiver  until 
such  time  as  ^  rules  on  EPA's  request. 
This  request  continues  in  effect  under 
Executive  Order  12866  which 
superseded  Executive  Order  12281  on     • 
September  30. 1993. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  (5  U.S.C.  605(b)).  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50.000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements.  I 
certify  that  it  does  not  have  a  significant 
impact  on  affected  small  entities. 
Moreover,  due  to  the  nature  of  the 
federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246.  256-66  (S.Ct.l976);  42  U.S.C. 
7410(a)(2). 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

CO  SEPs  are  designed  to  satisfy  the 
requirements  of  part  D  of  the  Clean  Air 
Act  and  to  provide  for  attainment  and 
maintenance  of  the  CO  NAAQS.  This 
redesignation  today  should  not  be 
interpreted  as  authorizing  the  state  to 
delete,  alter,  or  rescind  any  of  the  CO 
control  strategies  contained  in  the 


approved  CO  SIP.  Changes  to  the 
Eugene-Springfield  SIP  CO  regulations 
rendering  them  less  stringent  than  those 
contained  in  the  EPA  approved  plan 
cannot  be  made  unless  a  revised  plan 
for  attainment  and  maintenance  is 
submitted  to  and  approved  by  EPA. 
Unauthorized  relaxations,  deletions, 
and  changes  could  result  in  both  a 
finding  of  nonimplementation  (section 
173(b)  of  the  Clean  Air  Act)  and  in  a  SIP 
deficiency  call  made  pursuant  to  section 
110(a)(2)(H)  of  the  Clean  Air  Act. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  November  8, 
1993.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  42  U.S.C. 
7607(b)(2).) 

List  of  Sub)ect8  * 

40  CFR  Part  52 

Envrironmental  protection.  Air 
pollution  control.  Carbon  monoxide, 
Hydrocarbons,  Incorporation  by 
reference.  Ozone,  Volatile  organic 
compounds. 

40  CFR  Part  31 

Environmental  protection,  Air 
pollution  control,  National  parks, 
Wilderness  areas. 

Note:  Incorporation  by  reference  of  the 
Implementation  Plan  for  the  State  of  Oregon 
was  approved  by  the  Director  of  the  Office  of 
Federal  Register  on  July  1. 1982. 

Dated:  October  19, 1993 
Gerald  A.  Emison,  — -  * 

Acting  Regional  Administrator. 

•%    ■ 
Title  40,  chapter  I  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

Oregon— Carbon  monoxide 


PART  52-{AMEN[)ED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q 

Subpart  MM— Oregon 

2.  Section  52.1970  is  amended  by 
adding  paragraph  (cMlOl)  to  read  as 
follows: 

§52.1970    Identification  of  pian. 

•         •         •         •         • 

(c)  •  *  * 

(101)  On  July  28. 1989,  the  state  of 
Oregon,  through  the  Oregon  Department 
of  Environmental  Quality,  submitted  a 
maintenance  plan  and  a  request  to 
redesignate  Eugene-Springfield  to 
attainment  for  carbon  monoxide  (CO). 

(i)  Incorporation  by  reference. 

(A)  July  28,  1989  letter  from  Oregon 
Department  of  Environmental  Quality  to 
EPA  Region  10  submitting  a 
maintenance  plan  and  a  redesignation 
request  for  the  Eugene-Springfield  CO 
Air  QuaUty  Maintenance  Area  (AQMA). 
This  plan  was  submitted  as  an 
amendment  to  the  State  of  Oregon 
Implementation  Plan  and  adopted  by 
the  Oregon  Department  of 
Environmental  Quality  Commission  on 
December  9. 1988. 

(B)  Attainment  Demonstration  and 
Maintenance  Plan  for  the  Eugene- 
Springfield  AQMA  for  CO. 

(C)  Letter  from  Lane  Regional  Air 
Pollution  Authority  and  Lane  Council  of 
Governments,  dated  February  27. 1992, 
to  EPA  Region  10,  committing  to  submit 
a  contingency  plan  if  a  violation  of  the 
CO  NAAQS  occurs. 

PART  81— {AMENDED] 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

2.  Section  81.338  is  amended  in  the 
table  for  "Oregon-Carbon  Monoxide"  by 
revising  the  entry  for  "Eugene- 
Springfield  area,  Lane  Co  (part)"  to  read 
as  follows: 

§81.338    Oregon. 


Designation 


Classification 


Designated  area 


Date> 


Type 


Date) 


Type 


Eugene-SpringHeW  Area  Lane  County  (part) 


January  5, 
1994. 


Attairv 


Jarwary  5, 
1994. 
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Oregon— Carbon  Monoxide— Continued 


Designated  area 


Designation 


Oassification 


Date  I 


Type 


Date  I 


Type 


The  Eugene-Springfieid  Area  is  described  as;  The  area  within  the  bounds  beginning  at  the 
Northwest  comer  of  T17S,  R4W;  extending  South  to  the  Southwest  comer  of  Section  6, 
T17S,  R4W;  thence  East  to  the  Northwest  comer  of  Section  8,  T17S,  R4W;  thence 
South  to  the  Southwest  comer  of  Section  32.  T17S,  R4W;  thence  East  to  the  Northeast 
comer  of  Section  4,  T18S,  R4W;  thence  South  to  the  Southwest  comer  of  Section  3. 
T18S,  R4W;  thence  East  to  the  Northwest  comer  Section  12.  T18S.  R4W;  thence  South 
to  the  Southwest  comer  ct  Section  13.  Tt8S.  R4W;  thence  East  to  the  Northeast  comer 
of  Section  24.  TIBS.  R4W;  thence  South  to  the  Southeast  comer  of  Section  24,  T18S, 
R4W;  thence  East  to  the  Northeast  comer  of  Section  21,  T18S,  R3W;  thence  North  to 
the  Northeast  comer  of  Section  21,  T18S,  R3W;  thence  East  to  the  Northeast  comer  of 
Section  22,  TIBS,  R3W;  thence  South  to  the  Southwest  comer  of  Section  23,  T18S. 
R3W;  thence  East  to  the  Southeast  comer  of  Section  24,  T18S,  R3W;  thence  North  to 
the  Southeast  comer  of  Section  1.  TIBS,  R3W;  thence  East  to  the  Southeast  comer  of 
Section  2.  TIBS,  R2W;  thence  North  to  the  Northeast  comer  of  Section  26,  T17S.  R2W; 
thence  West  to  the  Southwest  comer  of  Section  20,  T17S.  R2W;  thence  hJorth  to  the 
Northwest  comer  of  Section  20.  T17S.  R2W;  thence  West  to  the  Southwest  comer  of 
Section  13.  TITS.  R3W;  thence  North  to  the  Northwest  comer  of  Section  13,  T17S. 
R3W;  thence  West  to  the  Southwest  comer  of  Section  1 1 .  T17S,  R3W;  thence  North  to 
the  Northwest  comef  of  Secton  11,  T17S,  R3W;  thence  West  to  the  Southwest  comer 
of  Section  6.  T17S.  R3W;  thence  North  to  the  Northwest  comer  of  Section  31.  T16S, 
R3W;  thence  West  to  the  Northwest  comer  of  Section  34,  T16S.  R4W;  thence  South  to 
le  Southwest  comer  of  Section  34,  T16S,  R4W;  thence  West  to  the  point  of  beginning. 


ttie 


'  This  date  Is  November  15,  1990,  unless  othenwise  noted. 


(FR  Doc.  93-29720  Filed  12-3-93;  8:45  am] 

BILUNC  CODE  65M-50-P 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

43  CFR  Public  Land  Order  7013 

[OR-943-421(M)6;  GP3-416;  OR-48184 
(WASH)] 

Withdrawal  of  Public  Lands  for  the  San 
Juan  Archipelago;  Washington 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

action:  Public  Land  Order. 

SUMMARY:  This  order  withdraws  593.06 
acres  of  public  lands  from  surface  entry 
and  mining  for  a  period  of  20  years  for 
the  Bureau  of  Land  Management  to 
protect  the  natural  and  recreational 
values  on  seven  tracts  of  land  located  in 
the  San  Juan  Archipelago.  The  lands 
have  been  and  remain  open  to  mineral 
leasing. 

EFFECT1VI  DATE:  December  6. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Kauf&nan.  BLM  Oregon/         , 
Washington  State  Office,  P.O.  Box  2965, 
Portland,  Oregon  97208-2965.  503-280- 
7162. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  section 
204  of  the  Federal  Land  Policy  and 


Management  Act  of  1976,  43  U.S.C. 
1714  (1988).  it  is  ordered  as  follows: 

1.  Subject  to  vahd  existing  rights,  the 
following  described  public  lands  are 
hereby  withdrawn  from  settlement,  sale, 
location,  or  entry  under  the  general  land 
laws,  including  the  United  States 
mining  laws  (30  U.S.C.  ch.  2  (1988)),  but 
not  from  leasing  under  the  mineral 
leasing  laws,  to  protect  seven  natural 
and  recreational  sites  in  the  San  Juan 
Islands: 

Willamette  Meridian 

Tract  A.  Patos  and  Little  Patos  Islands 

T.  38  N..  R.  2  W..  unsurveyed, 
Sees.  15. 16,  and  17.  Little  Patos  Island  and 
Patos  Island  except  the  west  5  acres  of 
Patos  I  iland  which  contains  the  Patos 
Island  Light  Station. 

Tract  B,  Turn  Point  on  Stuart  Island 
T.  37tCr.4W.. 
Sec.  20,  lots  5, 6.  and  7  except  the  west  0.9 

acre  of  lot  7  wdiich  contains  the  Turn 

Point  Light  Station. 

Tract  C.  Kellet  Bluff  on  Henry  Island 
T.  36  N..  R.  4  W.. 
Sec.  28,  lots  3  and  4  except  the  1.3  acres 

of  lot  3  which  contains  the  Kellet  Bluff 

Light  Statioa. 

Tract  D.  Iceberg  Point  on  Lopez  Island 

T.  34  N.,  R.  2  W.. 
Sec.  23.  lot  4: 
Sec.  24,  lots  6  and  7. 

Tract  E,  Point  ColvUle  on  Lopez  Island 
T.  34  N..  R.  t  W.. 
Sec.  21.  lot  6. 


Tract  F,  Iceberg  South  on  Lopez  Island 

T.  34N.R.  2W.. 
Sec.  25,  lots  1  and  2. 

Tract  G,  Chadwick  Hill  on  Lopez  Island 
T.  34  N.,  R.  1  W.. 

Sec.  16.  NEV«SWV«  and  Sv^SWV*. 

The  areas  described  aggregate 
approximately  593.06  acres  in  San  Juan 
County.  Washington. 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
the  lands  under  lease,  license,  or  permit, 
or  governing  the  disposal  of  their 
mineral  or  vegetative  resources  other 
than  under  the  mining  laws. 

3.  This  withdrawal  will  expire  20 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  1714(f)  (1988).  the 
Secretary  determines  that  the 
withdrawal  shall  be  extended. 

Dated:  November  19. 1993. 
Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 
(FR  Doc.  93-29654  Filed  12-3-93,  6:45  am) 

BILUNC  CODE  4310-33-M 


64166     Federal  Register  /  Vol.  58,  No.  232  /  Monday.  December  6.  1993  /  Rules  and  Regulations 


43  CFR  Public  Land  Order  No.  7020 

[AK-932-421(W06:  AA-1490a.  AA-16672. 
AA-1 7981,  AA-1 7988] 

Partial  Revocation  of  Executive  Order  - 
No.  3406  Dated  February  13, 1921.  for 
Selection  of  Lands  by  the  State  of 
Alaska;  Alaska 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Public  Land  Order. 

SUMMARY:  This  order  revokes  an 
Executive  Order  insofar  as  it  affects 
approximately  555.43  acres  of  National 
Forest  System  lands  and  15.75  acres  of 
public  lands  withdrawn  for  use  by  the 
Coast  Guard,  Department  of 
Transportation,  for  the  Cape  Strait. 
Point  Craig,  Point  Crowley,  and 
Lemesurier  Island  Lighthouses.  The 
lands  are  no  longer  needed  for  the 
purpose  for  which  they  were 
withdrawn.  This  action  also  opens  the 
lands  for  selection  by  the  State  of 
Alaska,  if  such  lands  are  otherwise 
available.  If  not  selected  by  the  State, 
this  action  will  open  the  lands  within 
the  Forest  to  such  forms  of  disposition 
as  may  by  law  be  made  of  National 
Forest  System  lands  and  the  remainder 
of  the  lands  will  be  subject  to  Public 
Land  Order  No.  5180.  as  amended. 
EFFECTIVE  DATE:  December  6. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sue  A.  Wolf.  BLM  Alaska  State  Office. 
222  W.  7th  Avenue,  No.  13,  Anchorage, 
Alaska  99513-7599.  907-271-5477. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C. 
1714  (1988).  and  by  section  17(d)(1)  of 
the  Alaska  Native  Claims  Settlement 
Act.  43  use.  1616(d)(1)  (1988).  it  is 
ordered  as  follows: 

1.  Executive  Order  No.  3406.  dated 
February  13, 1921,  which  withdrew 
National  Forest  System  lands  and  public 
lands  for  lighthouse  purposes  is  hereby 
revoked  insofar  as  it  affects  the 
following  described  lands: 

Copper  River  Meridian 

(a)  Cape  Strait  (AA-1 4908) 

Located  within  T.  56  S.,  R.  77  E.  described 
as  Tracts  A  *  B  of  U.S.  Survey  No.  1611, 
excluding  the  following  parcel; 

Beginning  at  a  point  on  low  water  line 
westerly  from  the  lighthouse  and  distant  300 
feet  in  a  direct  line  from  the  center  of  the 
concrete  pier  upon  which  the  light  tower  is 
erected; 

Thence  South  45°  E.  true  300  feet; 

Thence  East  true  300  feet,  more  or  less,  to 
an  intersection  with  the  low  water  line; 

Thence  northwesterly  and  westerly, 
following  the  windings  of  the  low  water  line 


to  the  point  of  beginning,  this  parcel  contains 
approximately  l.S  acres. 

The  area  described,  less  the  exclusion, 
contains  approximately  26.28  acres  of 
National  Forest  System  land  and  4. 33  acres 
of  public  land,  for  a  total  of  30  61  acres. 

lb)  Point  Craig  (AA-16672) 

Located  within  T.  62  S..  R.  81  E..  described 
as  U.S.  Survey  No.  1635.  excluding  the 
following  parcel  of  land: 

Beginning  at  the  junction  of  latitude 
56°27.4'  N.  and  longitude  132°42.9'  W., 
thence  meandering  westwardly  along  the 
shoreline  of  mean  high  water  a  distance  of 
approximately  100  feet; 

Thence  due  South  a  distance  of  100  feel  to 
a- point; 

Thence  northeasterly  on  an  approximate 
bearing  of  North  30*  E.,  true  to  an 
intersection  with  the  mean  high  water  line; 

Thence  meandering  northwestwardly  along 
the  mean  high  water  line  to  the  point  of 
beginning,  this  parcel  contains 
approximately  0.2  acre. 

The  area  described,  less  the  exclusion, 
contains  approximately  88.57  acres  of 
National  Forest  System  land. 

(c)  Point  Crowley  (AA- 17981) 

Located  within  T.  66  S.,  R.  72  E.,  described 
as  U.S.  Survey  No.  2171,  excluding  the 
following  parcel  of  land: 

All  that  part  of  the  Kuiu  Island  in  the 
vicinity  of  Point  Crowley,  lying  West  of  a 
true  North  and  South  linp  across  Point 
Crowley;  said  line  lying  1200  feet  true  East 
from  Point  Crowley  Light  and  being 
approximately  8000  feet  in  length,  this  parcel 
contains  approximately  110  acres. 

The  area  described,  less  the  exclusion, 
contains  approximately  365.56  acres  of 
National  Forest  System  land. 

(d)  Lemesurier  Island  (AA-1 7988) 

lx)cated  within  T.  41  S..  R.  57  E..  described 
as  Tracts  A  *  B  of  U.S.  Survey  1623, 
excluding  the  following  parcel: 

All  that  part  of  the  northeastern  extremity 
of  the  island  lying  North  of  a  true  East  and 
West  line  drawn  across  the  point  at  a 
distance  of  300  feet  South  true  from  the 
center  of  the  concrete  slab  4  feet  square  upon 
which  the  structure  of  the  light  is  erected;  ■ 
including  all  adjacent  rocks  and  islets  not 
covered  at  low  water,  this  parcel  contains 
approximately  18.21  acres. 

The  area  described,  less  the  exclusion, . 
contains  approximately  75.02  acres  oT* 
National  Forest  System  land  and  11.42  acres 
of  public  land  for  a  total  of  86.44  aci%s. 

The  total  areas  affected  by  this  order 
aggregate  approximately  555  43  acres  of 
National  Forest  System  land,  and  15.75  acres 
of  public  land,  for  a  total  of  571.18  acres. 

2.  Subject  to  valid  existing  rights,  the 
National  Forest  System  lands  described 
above  are  hereby  opened  for  selection 
by  the  State  of  Alaska  imder  the  Alaska 
Statehood  Act  of  July  7, 1958.  48  U.S.C. 
note  prec.  21  (1988).  The  public  lands 
described  above  are  hereby  opened  for 
selection  by  the  State  of  Alaska  under 
either  the  Alaska  Statehood  Act  of  July 
7, 1958.  48  U.S.C.  note  prec.  21  (1988) 


or  section  906(c)  of  the  Alaska  National 
Interest  Lands  Conservation  Act.  43 
use.  1635(b)  (1988). 

3.  As  provided  by  section  6(g)  of  the 
Alaska  Statehood  Act.  the  State  of 
Alaska  isprdvided  a  preference  right  of 
selection  for  the  lands  described  above 
until  close  of  business  on  January  3. 
1994.  if  such  lands  are  otherwise 
available.  Any  of  the  lands  described 
herein  that  are  not  selected  by  the  State 
of  Alaska  will  continue  to  be  subject  to 
the  terms  and  conditions  of  the  Tongass 
National  Forest  reservation,  Public  Land 
Order  No.  5190,  as  amended,  or  any 
other  withdrawal  of  record. 

4.  At  10  a.m.  on  January  4. 1994,  the 
National  Forest  System  lands  described 
above  will  be  opened  to  such  forms  of 
disposition  as  may  by  law  be  made  of 
National  Forest  System  lands,  including 
location  and  entry  under  the  United 
States  mining  laws,  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law.  Appropriation  of  any  of 
the  National  Forest  System  lands 
described  in  this  order  under  the 
general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 

i\i  10  a.m.  on  January  4, 1994,  the 
public  lands  described  above  will  be 
opened  to  location  under  the  mining 
laws,  pursuant  to  the  terms  of  30  U.S.C. 
49(a)  (1988),  subject  to  valid  existing 
rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  laws.  Appropriation  of  any  of 
the  public  lands  described  in  this  order 
under  the  general  mining  laws  for 
metalliferous  minerals  prior  to  the  date 
and  the  time  of  restoration  is 
unauthorized. 

Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  U.S.C.  38  (1988).  shall  vest  no 
rights  against  the  United  States.  Acts 
required  to  establish  a  location  and  to   - 
initiate  a  right  of  possession  are 
governed  by  State  law  where  not  in 
conflict  with  Federal  law.  The  Bureau  of 
Land  Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determinations  in 
local  courts. 

Dated:  November  29, 1993. 
Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 
[FR  Doc.  93-29703  Filed  12-3-93.  8:45  ami 
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FEDERAL  COMMUNICATIONS 

COMMISSION 

47  CFR  Part  63 

(CC  Docket  No.  91-273;  FCC  93-491] 

Notification  by  Common  Carriers  of 
Service  Disruptions 

AGENCV:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 


SUMMARY:  The  Commission  grants  a 
petition  for  reconsideration  of  the 
Commission's  Report  and  Order,  which 
exempted  competitive  access  providers 
from  the  outage  notification  requirement 
established  therein.  In  granting  the 
petition  for  reconsideration,  the 
Commission  amends  its  regulations 
governing  the  reporting  of  telephone 
network  outages  to  eliminate  the 
exemption  for  competitive  access 
providers.  With  the  elimination  of  this 
exemption,  competitive  access 
providers  will  be  required  to  report 
outages  lasting  30  or  more  minutes  and 
potentially  affecting  50,000  or  more  of 
their  customers.  This  action  is  necessary 
to  ensure  the  Commission's  ability  to 
monitor  outages  and  determine  what 
steps  may  be  necessary  to  ensure 
network  reliability.  The  amendment 
will  provide  the  Commission  with  the 
additional  information  it  needs  to 
perform  this  task. 

EFFECTIVE  DATE:  March  7,  1994. 
FOR  FURTHER  It^ORMATION  CONTACT: 
Robert  E.  Kimball.  (202)  634-7150, 
Domestic  Services  Branch.  Domestic 
Facilities  Division,  Common  Carrier 
Bureau. 

SUPR.EMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  MO&O  in 
CC  Docket  No.  91-273,  FCC  93-491. 
adopted  November  5. 1993,  and  released 
December  1. 1993.  The  item  is  available 
for  inspection  and  copying  during 
normal  hours  in  the  Commission's 
Dockets  Branch  (room  230).  1919  M  St.. 
N\V..  Washington.  DC,  or  a  copy  may  be 
purchased  from  the  duplicating 
contractor.  International  Transcription 
Service.  Inc.  (202)  857-3800,  2100  M 
St.,  NW..  suite  140,  Washington.  IX: 
20037.  The  MO&O  will  be  published  in 
the  FCC  Record. 

Paperwork  Reduction 

Public  reporting  burden  for  the 
collection  of  information  is  estimated  to 
average  2.3  hours  per  response  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 


regarding  this  burden  estimate  or  any 
other  aspect  of  tiiis  collection  of 
information,  including  suggestions  for 
reducing  the  burden,  to  the  Federal 
Communications  Commission,  Records 
Management  Division.  Paperwork 
Reduction  Project  (3060-0484). 
Washington.  DC  20554  and  to  the  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project  (3060-0484), 
Washington.  DC  20503. 

Analysis  of  Proceeding 

1.  We  amend  §  63.100  to  eliminate  the 
exemption  for  competitive  access 
providers  from  the  reporting  rule, 
thereby  requiring  that  competitive 
access  providers  notify  the  Commission 
in  wnriting  within  90  minutes  of  the 
carriers'  knowledge  that  it  is 
experiencing  an  outage  potentially 
affecting  50.000  or  more  of  its  customers 
for  30  minutes  or  more.  Not  later  than 
thirty  days  after  any  reportable  outage  or 
incident  under  the  rules,  the 
competitive  access  provider  will  file  a 
final  service  report  containing  any 
relevant  information  not  contained  in 
the  initial  report  with  the  Chief  of  the 
Commission's  Common  Carrier  Bureau. 

2.  Section  63.100  of  the  Commission's 
Rules,  which  this  MO&O  amends,  was 
established  in  the  Commission's  Report 
and  Order,  56  FR  7883.  March  5. 1992. 
in  response  to  outage  incidents  that 
occurred  in  1990  and  1991.  largely  as  a 
result  of  the  introduction  of  new 
technology  into  the  telecommunications 
infrastructure.  In  January  of  1990,  for 
example.  AT&T  experienced  a  large 
scale  service  failure  when  software  used 
with  its  Signaling  System  7  contained  a 
coding  error.  Other  major  interexchange 
carriers  also  experienced  significant 
outages.  In  June  and  July  of  1991.  local 
exchaiige  carriers  Pacific  Bell  and  Bell 
Atlantic  experienced  major  outages.  At 
that  time,  the  Commission  had  no 
systematic  way  by  which  to  become 
informed  quickly  of  significant  service 
disruptijjps  and  was  unable  to 
determine  whether  certain  kinds  of 
technology  or  equipment  threatened 
service  reliabihty.  A  Notice  of  Proposed 
Rulemaking  (NPRM)  56  FR  48504. 
September  25. 1991.  was  promulgated  to 
propose  §  63.100  and  provide  a  vehicle 
by  which  the  Commission  became  better 
and  more  quickly  informed  of 
significant  outages.  The  NPRM  sought 
comment  on  the  proposed  rule  which 
required  wTitten  notification  by  any 
faciUties-based  common  carrier  that 
provides  access  service  or  that  provides 
interstate  or  international  telephone 
service  that  experiences  an  outage  of  30 
or  more  minutes  which  affects  50.000  or 
more  voice  grade  equivalent  circuits. 
Twenty-six  comments  and  twenty-one 


reply  comments  were  received.  The 
Commission  carefully  considered  all 
comments  and.  in  response  to 
comments  directed  to  the  issue  of  which 
carriers  should  be  required  to  report, 
provided  for  the  exemption  of 
competitive  access  providers  bom  the 
proposed  rule. 

3.  The  Report  and  Order  exempted 
competitive  access  providers  from  the 
reporting  requirement  because  it  was 
felt  that  there  would  be  immediately 
available  alternative  service  in  cases  of 
competitive  access  failure  such  that 
service  disruptions  of  competitive 
access  providers,  even  .if  they  otherwise 
met  the  reporting  thresholds,  would  not 
significantly  affect  the  users  of  those 
services.  A  petition  for  reconsideration 
of  the  provision  established  in  the 
Report  and  Order  exempting 
competitive  access  providers  from  the 
reporting  requirements  was  filed  with 
the  Commission  which  requested 
comment,  57  FR  14717.  April  22. 1992. 
Three  comments  and  three  reply 
comments  were  received.  All  comments 
have  been  carefully  considered.  Some 
comments  bring  into  doubt  the 
conclusion  that  service  disruptions  of 
competitive  access  pronders  would  not 
significantly  affect  the  users  of  those 
services.  Though  the  commission 
expects  that  service  outages  that  meet 
the  reporting  thresholds  will  be  rare 
among  competitive  access  providers,  the 
need  to  monitor  significant  service 
disruptions  requires  that  competitive 
access  providers  report  outages  under 
the  guidelines  estalalished  in  §63.100. 
4.  The  Commission  has  studied  the 
reconsideration  petition  and  comments 
and  has  concluded  that  efimination  of 
the  exemption  for  competitive  access 
providers,  while  cost-effective  and  not 
unduly  burdensome  to  the  reporting 
parties,  will  further  ensure  the  ability  of 
the  Commission  to  become  aware  of 
significant  outages  at  the  earliest 
possible  time  so  that  we  may  monitor 
developments,  serve  as  a  source  of 
information  to  the  public  and  encourage 
the  industry  to  find  ways  to  further 
ensure  network  reUability.  As  with 
other  Commission  regulations, 
compliance  with  the  reporting 
requirements,  if  they  are  established, 
may  be  effectively  enforced  under  47 
CFR  1.80.  The  information  to  be 
furnished  by  the  carriers  pursuant  to 
§  63.100  as  amended  in  this  MO&O  is 
normally  collected  by  them;  the 
collection  burden  has  been  minimized; 
and  the  Commission  estimates  that  the 
total  annual  reporting  and  record 
keeping  burden  that  will  result  ft-om 
each  collection  of  information  is 
essentially  the  same  as  that  reported  to 
the  0MB  with  the  NPRM  the 
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Commission  issued  pursuant  to  the 
establishment  of  §63.100,  herein 
amended.* 

Ordering  Clauses 

Accordingly,  It  is  Ordered,  That, 
pursuant  to  authority  contained  in 
sections  1,  4(i),  4(j),  5(c).  201-205,  218 
and  403  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  151. 154(1). 
154(j).  155(c),  201-205,  218  and  403, 
part  63  of  the  Commission's  Rules  and 
Regulations  is  amended  as  set  forth 
below,  effective  SO  days  after 
publication  in  the  Federal  Register. 

List  of  Subjects  for  47  CFR  Part  63 

Communications  common  carriers. 
Reporting  and  recordkeeping 
requirements.  Telephone. 

Federal  Communications  Commission. 
WUliam  F.  Caton, 

Acting  Secretary. 

Rule  Changes 

Title  47  of  the  Code  of  Federal 
Regulations,  part  63,  is  amended  as 
follows: 

PART  63— EXTENSION  OF  UNES  AND 
DISCONTINUANCE,  REDUCTION, 
OUTAGE  AND  IMPAIRMENT  OF 
SERVICE  BY  COMMON  CARRIERS; 
AND  GRANTS  OF  RECOGNIZED 
PRIVATE  OPERATING  AGENCY 
STATUS 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  Sections  1,  4(i),  4(j),  201-205. 
218  and  403  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  151, 154(i), 
154(j).  201-205.  218.  and  403.  unless 
otherwise  noted. 

2.  Section  63.100  is  amended  by 
removing  the  second  sentence  in 
paragraph  (a)  to  read  as  follows: 

§  63.1 00    Notification  of  Mrvic*  outage. 

(a)  *  *  *  Satellite  carriers  and 
cellular  carriers  are  exempt  from  this 
reporting  requirement.  *  •  * 
•        •        •        •        • 

[FR  Doc.  93-29711  Filed  12-3-93;  8:45  am] 

BOXING  COD£  C7ia-01-M 


47  CFR  Part  76 

(MM  Docket  No.  9S-233;  DA  93-1429] 

Cable  Television  Service 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  through  this 
action,  amends  the  listing  of  major 
television  markets,  to  change  the 


designation  of  the  Little  Rock.  Arkansas 
television  market  to  include  the 
community  of  Pine  Bluff.  Arkansas. 
This  action,  taken  at  the  request  of 
Agape  Church.  Inc..  licensee  of 
television  station  KVTN,  Channel  25 
(Independent).  Pine  Bluff.  Arkansas, 
amends  the  rules  to  designate  the 
subject  market  as  the  Little  Rock-Pine 
Bluff,  Arkansas  television  market.  With 
this  action,  the  proceeding  is 
terminated. 

EFFECTIVE  DATE:  January  5, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alan  E.  Aronowitz,  Mass  Media  Bureau, 
Policy  and  Rules  Division.  (202)  632- 
7792. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  92-233, 
adopted  November  23. 1993,  and 
released  November  30, 1993.  The  full 
text  of  this  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (room  239).  1919  M  Street.  N\V. 
Washington.  DC  20554.  and  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service,  (202)  857-3800, 1919  M  Street. 
NW,  Washington,  DC  20554. 

List  of  Subjects  in  47  CFR  Part  76 

Cable  television. 

Part  76  of  chapter  I  of  title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  76-CABLE  TELEVISION 
SERVICE 

1.  The  authority  citation  for  part  76 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

2.  Section  76.51  is  amended  by 
revising  paragraph  (a)(50)  to  redd  as 
follows: 

§76.51    Major  television  markeft. 


(a)*  •  • 

(50)  Little  Rock-Pine  Bluff.  Arkansas. 

•         •         *         •        • 

Federal  Communications  Commission. 

Roy  J.  Stei%art, 

Chief,  Mass  Media  Bureau. 

[FR  Doc.  93-29709  Filed  12-3-93;  8:45  amj 

BILLMQ  COOC  C71>-ei-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Pert  571 

(Docket  No.  85-15;  Notice  13] 
BIN  2127-AE35 

Federal  Motor  Vehicle  Safety 
Standards,  Lamps,  Reflective  Devices, 
•nd  Associated  Equipment; 
Replaceable  Light  Source  Dimensional 
Information;  Correction 

AGENCY:  National  Highway  TrafHc 
Safety  Administration,  NHTSA  (DOT). 
ACTION:  Final  rule;  correcting 
amendments. 

SUMMARY:  This  document  corrects  an 
amendment  to  Federal  Motor  Vehicle 
Safety  Standard  No.  108  relating  to 
replaceable  light  source  dimensional 
information,  published  on  January  12, 
1993,  which  inadvertently  deleted  most 
of  paragraphs  S7.5(d),  S7.5(e){2).  and 
S7. 5(e)(3).  These  paragraphs  are 
republished  in  their  entirety. 
EFFECTIVE  DATE:  The  correcting 
amendments  are  effective  on  December 
6, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Taylor  Vinson.  Office  of  Chief  Counsel, 
NHTSA,  202-366-5263. 
SUPPLEMENTARY  INFORMATION:  On 
January  12, 1993.  NHTSA  published  a 
final  rule  which,  among  other  things, 
sought  to  amend  paragraph  S7.5(d)  of 
Federal  Motor  Vehicle  Safety  Standard 
No.  108.  Lamps,  Reflective  Devices,  and 
Associated  Equipment  (58  FR  3856). 
Section  S7.5  establishes  requirements 
for  replaceable  bulb  headlamp  systems. 

The  Office  of  the  Federal  Register 
informed  NHTSA  on  November  4. 1993, 
that  three  of  the  amendments  had  the 
effect  of  inadvertently  deleting  virtually 
all  of  paragraphs  S7.5(d).  (e)(2)  and 
(e)(3). 

The  version  of  Standard  No.  108 
appearing  in  the  Code  of  Federal 
Regulations  reflects  revisions  made  as  of 
October  1  of  each  year.  Because 
corrections  cannot  be  made  to 
paragraphs  S7.5(d),  (e)(2).  and  (e)(3)  as 
they  will  appear  in  the  volume  showing 
revisions  as  of  October  1, 1993,  NHTSA 
is  republishing  these  paragraphs  in  their 
entirety  so  that  the  complete  text  will  be 
available  in  the  interim  before  the 
volume  appears  containing  revisions  as 
of  October  1. 1994.  Because  this 
document  effects  no  textual  change  in 
any  of  the  amendments  published  on 
January  12, 1993.  notice  and  public 
comment  thereon  are  not  required  under 
the  Administrative  Procedxtte  Act. 
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List  of  Subjects  in  49  CFR  Part  571 

Imports.  Motor  vehicle  safety.  Motor 
vehicles. 

Accordingly,  49  CFR  part  571  is 
corrected  by  making  the  following 
correcting  amendments: 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for, part  571 
continues  to  read  as  follows: 

Aii^ority:  15  U.S.C.  1392,  1401.  1403. 
1407|;idelegation  of  authority  at  49  CFR  1.50. 

2.  Section  571.108  is  amended  by 
revising  paragraphs  S7.5(d),  S7. 5(e)(2), 
and  37. 5(e)(3)  to  read  as  follows: 

§571.108    Standard  No.  108;  Lamps, 

reflective  devices,  and  associated 

equipment 

*         *         •         •         • 

57.5  *    •    * 

(d)  For  a  headlamp  equipped  with 
dual  filament  replaceable  light  sources, 
the  following  requirements  apply: 

(1)  Headlamps  designed  to  conform  to 
the  external  aiming  requirements  of 
S7.8.5.1  shall  have  no  mechanism  that 
allows  adjustment  of  an  individual  light 
source,  or,  if  there  are  two  light  sources, 
independent  adjustments  of  each 
reflector. 

(2)  The  lower  and  upper  beams  of  a 
headlamp  system  consisting  of  two 
lamps,  each  containing  either  one  or 
two  replaceable  hght  sources,  shall  be 
provided  as  follows: 

(i)  The  lower  beam  shall  be  provided 
in  one  of  the  following  ways: 

(A)  By  the  outboard  light  source  (or 
upper  one  If  arranged  vertically) 
designed  to  conform  to: 

[1]  The  lower  beam  requirements  of 
Table  1  of  SAE  Standard  J579  DEC84  if 
the  light  sources  in  the  headlamp 
system  are  Type  HBl.  or  Type  HB5,  or 
any  combination  of  the  two;  or  the 
lower  beam  requirements  of  Table  1  of 
SAE  Standard  J579  DEC84  or  Figure  27 
if  the  light  sources  in  the  headlamp 
system  are  any  combination  of  dual 
filament  replaceable  light  sources  other 
than  Type  HB2. 

(2)  The  lower  beam  requirements  of 
Figure  17  or  Figure  17A,  if  the  hght 
sources  are  Type  HB2,  or  any  dual 
filament  replaceable  light  source  other 
than  Type  HBl  and  Type  HB5;  or 

(B)  By  both  light  sources  in  the 
headlamp,  designed  to  conform  to  the 
lower  beam  requirements  specified 
above. 

(ii)  The  upper  beam  shall  be  provided 
in  one  of  the  following  ways: 

(A)  By  the  inboard  light  source  (or  the 
lower  one  if  arranged  vertically) 
designed  to  conform  to: 


{1)  The  upper  beam  requirements  of 
Table  1  of  SAE  Standard  J579  DEC84,  if 
the  light  sources  in  the  headlamp 
system  are  only  Type  HBl  or  Type  HBS. 
or  a  combination  thereof;  or 

[2]  The  upper  beam  requirements  of 
Figure  17  or  Figure  17A.  if  the  light 
sources  are  Type  HB2.  or  any  dual 
filament  replaceable  light  source  other 
than  Type  HBl  and  Type  HBS;  or 

(B)  By  both  light  sources  in  the 
headlamp,  designed  to  conform  to  the 
upper  beam  requirements  specified 
above. 

(3)  The  lower  and  upper  beams  of  a 
headlamp  system  consisting  of  four 
lamps,  each  containing  a  single 
replaceable  light  source,  shall  be 
provided  as  follows: 

(i)  The  lower  beam  shall  be  provided 
by  the  outboard  lamp  (or  the  upper  one 
if  arranged  vertically),  designed  to 
conform  to: 

(A)  The  lower  beam  requirements  of 
Table  1  of  SAE  Standard  J579  DEC84  if 
the  light  sources  in  the  headlamp 
system  are  Type  HBl  or  Type  HBS  or 
any  combination  of  the  two;  or  the 
lower  beam  requirements  of  Table  1  of 
SAE  Standard  JS79  DEC84  or  Figure  27 
if  the  light  sources  in  the  headlamp 
system  are  any  combination  of  dual 
filament  light  sources  other  than  Type 
HB2;or 

(B)  The  lower  beam  requirements  of 
Figure  15  or  Figure  ISA,  if  the  light 
sources  are  Type  HB2,  or  dual  filament 
light  sources  other  than  Type  HBl  and 
Type  HBS.  The  lens  of  each  such 
headlamp  shall  be  marked  with  the 
letter  "L". 

(ii)  The  upper  beam  shall  be  provided 
by  the  inboard  lamp  (or  the  lower  one 
if  arranged  vertically),  designed  to 
conform  to: 

(A)  The  upper  beam  requirements  of 
Table  1  of  SAE  Standard  J579  DEC84  if 
the  light  sources  in  the  headlamp 
system  are  Type  HBl  or  Type  HBS  or 
any  combination  of  the  two;  or  the 
upper  beam  requirements  of  Table  1  of 
SAE  Stffidard  JS79  DEC84  or  Figure  27 
if  the  light  sources  are  any  combination 
of  dual  filament  light  sources  other  than 
Type  HB2;  or 

(B)  The  upper  beam  requirements  of 
Figure  15  or  Figure  15A,  if  the  light 
sources  are  Type  HB2..or  dual  filament 
light  sources  other  than  Type  HBl  and 
Type  HBS.  The  lens  of  each  such 
headlamp  shall  be  marked  with  the 
letter  "U". 

(e)  *   •   • 

(2)  The  lower  and  Aipper  beams  of  a 
headlamp  system  consisting  of  two 
lamps,  each  containing  a  combination  of 
two  replaceable  light  sources  (other  than 
those  combinations  specified  in 


subparagraph  (d)  of  this  paragraph)  shall 
be  provided  only  as  follows: 

(i)  The  lower  beam  shall  be  provided 
in  one  of  the  following  ways: 

(A)  By  the  outboard  light  source  (or 
the  uppermost  if  arranged  vertically) 
designed  to  conform  to  the  lower  beam 
requirements  of  Figure  17  or  Figure 
17A;or 

(B)  By  both  light  sources,  designed  to 
conform  to  the  lower  beam  requirements 
of  Figure  17  or  Figure  17A. 

(ii)  The  upper  beam  shall  be  provided 
in  one  of  the  following  ways: 
•  (A)  By  the  inboard  light  source  (or  the 
lower  one  if  arranged  vertically) 
designed  to  confornvto  the  upper  beam 
requirements  of  Figur^r  1 7  or  Figure 
17A;or 

(B)  By  both  light  sources,  designed  to 
conform  to  the  upper  beam 
requirements  of  Figure  17  or  Fiaure 
17A. 

(3)  The  lower  and  upper  beams  of  a 
headlamp  system  consisting  of  four 
lamps,  using  any  combination  of 
'replaceable  light  sources  except  those 
specified  in  subparagraph  (d)  of  this 
paragraph,  each  lamp  containing  only  a 
single  replaceable  light  source,  shall  be 
provided  only  as  follows: 

(i)  The  lower  beam  shall  be  produced 
by  the  outboard  lamp  (or  upper  one  if 
arranged  vertically),  designed  to 
conform  to  the  lower  beam  requirements 
of  Figure  15  or  Figure  15 A.  The  lens  of 
each  such  headlamp  shall  be 
permanently  marked  with  the  letter  "L." 
(ii)  The  upper  beam  shall  be  produced 
by  the  inboard  lamp  (or  lower  one  if 
arranged  vertically),  designed  to 
conform  to  the  upper  beam 
requirements  of  Figure  15  or  Figure 
15A.  The  lens  of  each  such  headlamp 
shall  be  marked  with  the  letter  "U." 
•        •        •        •        , 

Issued  on:  November  29. 1993. 
Howard  M.  Smolkin, 

Executive  Director. 

[FR  Doc.  93-29619  Filed  12-3-93;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  663 

[Docket  No.  921253-2353;  ID.  11 2693 A] 

Pacific  Coast  Groundfish  Fishery 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  fishing  restrictions; 

request  for  comments. 
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SClMiURY:  NMFS  announces  reductions 
in  vessel  trip  limits  for  widow  rockfish 
and  the  D«ver  sole/thomyhead/trawl- 
caught  sablefish  complex  in  the 
groundfish  fishery  oft  Washington, 
Oregon,  and  California.  This  action  is' 
authorized  under  the  Pacific  Coast 
Groundfish  Fishery  Management  Plan 
(FMP).  The  trip  limits  are  designed  to 
keep  the  catch  as  close  as  possible  to  the 
1993  harvest  guidelines  for  these 
species,  without  encouraging  discards, 
while  extending  the  fishery  as  long  as 
possible  during  the  year. 
DATES:  Effective  from  0001  hours  (local 
time)  December  1. 1993.  until  modified, 
superseded,  or  rescinded. 

Comments  will  be  accepted  through 
December  17,  1993. 

ADDRESSES:  Submit  comments  to  ].  Gary 
Smith,  Acting  Director,  Northwest 
Region.  National  Marine  Fisheries 
Service,  7600  Sand  Point  Way  NE,  BIN- 
C1570O.  Seattle,  Washington  98115- 
0070;  or  Dr.  Gary  Matlock.  Acting 
Director.  Southwest  Region,  National 
Marine  Fisheries  Service,  501  West 
Ocean  Blvd;  suite  4200,  Long  Beach, 
California  90802-4213. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wilham  L  Robinson  at  206-526-6140; 
or  Rodney  Mclnnis  at  310-980-4030. 
SUPW.EMENTARY  iNFORMATJON:  The  FMP 
and  its  implementing  regulations  (50 
CFR  part  663)  provide  for  rapid  changes 
to  specific  management  measures  that 
have  been  designated  "routine."  Trip 
landing  and  frequency  limits  for  widow 
rockfish.  Dover  sole,  thomyheads.  and 
sablefish  are  among  those  management 
measures  that  have  been  designated  as 
routine  at  50  CFR  663.23(c)(1)(A). 
Implementation  and  further  adjustment 
of  those  measures  may  occxu*  after 
consideration  at  a  single  Pacific  Fishery 
Management  Council  (Council)  meeting. 
A  trip  limit  is  defined  at  50  CFR  663.2 
as  the  total  allowable  amount  of  a 
groundfish  species  or  species  complex 
by  weight,  or  by  percentage  of  weight  of 
fish  on  board,  that  may  be  taken  and 
retained,  possessed,  or  landed  from  a 
single  fishing  trip. 

Widow  Rockfish.  On  January  1. 1993, 
the  cumulative  trip  limit  for  widow 
rockfish  was  set  at  30,000  pounds 
(13,608  kg)  per  4-week  period.  The 
catch  rate  for  widow  rockfish  has 
accelerated  since  the  spring,  resulting  in 
landings  of  6,692  metric  tons  (mt)  of 
widow  rockfish  through  October  30, 
1993.  The  7.000-mt  harvest  guideline 
was  attained  on  November  6.  1993,  and 
an  overage  of  12  percent  is  projected  if 
the  rate  is  not  slowed. 

In  the  1993  management  measures  (58 
FR  2990.  January  7, 1993).  the  Secretary 
of  Commerce  (Secretary)  announced 


that  a  3,000-pound  (1.361  kg]  trip  limit 
may  be  imposed  later  in  the  year  to 
extend  the  fishery  as  long  as  possible. 
At  its  September  meeting,  the  Council 
decided  not  to  recommend  the 
reduction  to  3,000  pounds.  (1,361  kg) 
until  additional  data  were  available. 
However  at  its  November  meeting,  the 
Council  recommended  that  the  trip  limit 
for  widow  rockfish  be  reduced  to  3,000 
pounds  (1,361  kg)  per  fishing  trip  (no 
longer  on  a  cumulative  basis),  effective 
at  the  beginning  of  the  next  "4-week" 
period  (December  1-31,  1993).  This 
action  is  intended  to  minimize  landings 
in  excess  of  the  harvest  guideline  while 
allowing  incidental  catdies  to  be 
landed. 

Dover  Sole/Thornyheads/Trvwi- 
Cought  Sablefish  Complex  (DTS 
Complex,  formerly  the  deepwater 
complex).  On  January  1. 1993.  the  trip 
limit  for  the  DTS  complex  was  set  at 
45,000  pounds  (20.412  kg)  cumulative 
per  2-week  period,  of  which  no  more 
than  20,000  pounds  (9,072  kg)  could  be 
thomyheads.  The  trip  limit  for  trawl- 
caught  sablefish.  which  was  apphed  to 
each  trip  rather  than  cumulatively  over 
the  2-week  period,  was  25  percent  of  the 
DTS  complex  or  1,000  pounds  (454  kg), 
whichever  was  greater.  In  any  landing, 
no  more  than  5.000  pounds  (2,268  kg) 
could  be  trawl-caught  sablefish  smaller 
than  22-inches  (56  cm)  (total  length). 

On  April  21, 1993,  the  cumulative  trip 
limit  for  the  DTS  complex  was  reduced 
by  30  percent,  from  45,000  pounds 
(20.412  kg)  per  2-week  period  to  60.000 
pounds  (27.216  kg)  per  4-week  period, 
hoping  for  a  similar  reduction  in  the 
catcli  of  trawl-caught  sablefish.  To  avoid 
an  increase  in  the  rate  of  thomyhead 
landings,  the  thomyhead  trip  limit  also 
was  reduced  ft-om  20.000  pounds  (9.072 
kg)  cumulative  per  2-week  {>eriod  to 
35,000  pounds  (15,876  kg)  cumulative 
per  4-week  period  (58  FR  21949.  April 
26.  1993). 

Landings  were  not  sufficiently 
slowed,  and  on  September  8. 1993.  the 
trawl-caught  sablefish  trip  limit  was 
modified  to  allow  trawl-caught..sai»lefish 
landings  of  either  1.000  pounds  (454 
kg),  or  25  percent  of  the  DTS^omplex 
not  to  exceed  3,000  pounds  (1.361  kg), 
whichever  was  greater.  Because  each 
landing  would  contain  less  than  the 
5.000-pound  (2,268  ko)  limit  for  trawl- 
caught  sablefish  smaller  than  22  inches 
(56  cm),  that  trip  limit  was  removed  and 
all  trawl-caught  sablefish  could  be 
smaller  than  22  inches.  This  trip  limit 
was  intended  to  further  reduce  the  catch 
as  the  species  harvest  guideline  was 
approached.  No  change  was  made  to  the 
cumulative  trip  limits  for  the  DTS 
complex  or  thomyheads  (58  FR  47651. 
September  10,  1993). 


The  Council  recommend^  further 
reductions  at  its  November  1993 
meeting  when  it  learned  that  the 
landings  of  trawl-caught  sablefish  had 
not  been  slowed,  landings  of 
thomyheads  had  increased,  and  that  the 
harvest  guidelines  for  both  trawl-caughl 
sablefish  and  thomyheads  had  already 
been  reached.  The  best  available 
information  through  November  5,  1993, 
indicated  that  the  3,886-mt  harvest 
guideline  for  trawl-caught  sablefish  was 
attained  on  October  12. 1993.  with  a 

[irojected  overage  of  about  18  percent  if 
andings  are  not  slowed  before  the  end 
of  the  year.  The  7,000- mt  harvest 
guideline  for  thomyheads  was  expected 
to  have  been  reached  on  November  9. 
1993,  with  a  projected  overage  of  about 
17  percent  by  the  year's  end  if  landings 
are  not  slowed.  The  projected  coastwidw 
catch  of  Dover  sole  is  17  percent  below 
its  harvest  guideline,  but  landings  in  the 
Columbia  subarea  are  only  3  percent 
below  that  area's  5,000-mt  harvest 
guideline.  Consequently,  the  Council 
recommended  an  immediate  reduction 
of  the  cumulative  trip  limit  for  the  DTS 
complex  firom  60.000  pounds  (27.216 
kg)  cumulative  per  4-week  period  to 
5.000  pounds  (2.268  kg)  per  trip,  of 
which  no  more  than  1.000  pounds  (454 
kg)  may  be  sablefish.  Only  one  landing 
of  fish  in  the  DTS  complex  may  be  made 
per  week.  As  in  the  past,  the  only 
sablefish  included  in  the  complex  are 
those  caught  with  trawl  gear.  This  trip 
limit  is  intended  to  minimize  landings 
in  excess  of  the  harvest  guideline  while 
allowing  incidental  catches  to  be 
landed. 

In  addition,  to  clarify  that  these  limits 
apply  to  the  harvest  of  these  species 
even  if  caught  in  shallow  water,  the 
Council  recommended  changing  the 
name  "deepwater  complex"  to  "Dover 
sole/ thorny  head/trawl-caught  sablefish 
(DTS)  complex." 

Secretarial  Action 

For  the  reasons  stated  above,  the 
Secretary  concurs  with  the  Council's 
recommendations  and  announces  the 
following  changes  to  the  management 
measures  for  widow  rockfish  announced 
at  58  FR  2990  (January  7. 1993)  and  for 
Dover  sole.'thomvheads/trawl-caugbt 
sablefish  as  announced  at  58  FR  2990 
(January  7. 1993),  58  FR  21949  (April 
26,  1993),  and  58  FR  47651  (September 
10,  1993): 

(1)  No  more  than  3,000  pounds  (1,361 
kg)  of  widow  rockfish  may  be  taken  and 
retained,  possessed,  or  landed  per  \'fS5;pl 
per  fishing  trip. 

(2)  Coastwide,  no  more  than  5,000 
pounds  (2,268  kg)  of  Dover  sole, 
thomyhead.  and  trawl-caught  sablefish 
(the  DTS  Complex)  may  be  taken  and 
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retained,  possessed,  or  landed  per  vessel 
per  fishing  trip,  of  which  no  more  than 
1,000  pounds  (454  kg)  may  be  sablefish. 
Only  one  landing  of  fish  in  the  DTS 
Complex  may  be  made  in  a  one-week 
period. 

(3)  "One-week  period"  means  7 
consecutive  days  beginning  0001  hours 
Wednesday  and  ending  2400  hours 
Tuesday,  local  time.  The  last  week  in 
1993  is  longer,  extending  from 
December  22  through  December  31. 

(4)  A  vessel  that  has  landed  its  weekly 
limit  may  continue  to  fish  on  the  next 
week's  limit  so  long  as  the  fish  are  not 
landed  (offloaded)  until  the  next  legal 
one-week  period. 

Classification 

The  determination  to  take  this  action 
is  based  on  the  most  recent  data 


available.  The  aggregate  data  upon 
which  the  determination  is  based  are 
available  for  public  inspection  at  the 
Office  of  the  Director,  Northwest  Region 
(see  ADDRESSES)  during  business  hours 
until  December  17. 1993. 

This  action  is  taken  under  the 
authority  of  50  CFR  663.23(c)(l)(i)(A), 
and  section  in.C.l.  of  the  Appendix  to 
50  CFR  part  663, 

Since  these  measures  were  publicized 
and  discussed  publicly,  with 
opportunity  for  public  comment,  at  the 
November  Council  meeting,  and 
because  any  delay  in  the 
implementation  of  this  action  would 
result  in  an  excessive  harvest  in  the 
widow  rockfish  and  DTS  Complex 
fisheries,  the  Secretary  finds  that  a  delay 
in  effectiveness  in  unnecessary  and 


contrary  to  the  public  interest.  The 
Secretary  therefore  finds  good  cause  to 
waive  the  30-day  delayed  effectiveness 
requirement  of  the  Administrative 
Procedure  Act. 

List  of  Subjects  in  50  CFR  Part  663 

Administrative  practice  and 
procedure.  Fisheries,  Fishing,  and 
Recordkeeping  and  reporting 
requirements. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  November  30, 1993. 
David  S.  Crestin. 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Matuigement,  National 
Marine  Fisheries  Service. 
(FR  Doc.  93-29645  Filed  11-30-93;  4:03  pml 
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This  section  of  the  FEDERAL  REQSTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  mies  and  regulations.  The 
purpose  of  Biese  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  rnaking  prior  to  the  adoption  of  the  finat 
rules. 


DEPARTMENT  OF  AGRICULTUnE 
Food  and  Nutrition  Service 
7CFR  Part  271 

Food  Stamp  Program:  Forfeiture  and 
Deniai  of  Property  Rights 

AGENCIES:  Office  of  Inspector  General 
and  Food  and  Nutrition  Service,  United 
States  Department  of  Agriculture. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
implement  section  15(g)  of  the  Food 
Stamp  Act  of  1977,  as  amended  by 
Section  124  of  the  Food  Stamp  Act 
Amendments  of  1980,  Public  Law  No. 
96-249,  which  authorizes  the  Secretary 
of  Agriculture  to  subject  to  forfeiture 
and  denial  of  property  rights  any 
nonfood  items,  moneys,  negotiable 
instnmients,  securities,  or  other  things 
of  value  that  are  furnished  or  intended 
to  be  furnished  by  any  person  in 
exchange  for  food  coupons, 
authorization  cards,  or  other  program 
beneGt  instnmients  or  access  devices  in 
any  manner  not  authorized  by  the  Food 
Stamp  Act  or  regulations  issued 
pursuant  to  the  Food  Stamp  Act,  7 
U.S.C.  2024(g).  The  proposed  rule 
would  establish  procedures  to  be 
followed  by  the  Inspector  General  and 
other  Federal  law  enforcement  officials 
who  conduct  investigations  of  alleged 
violations  of  the  Food  Stamp  Act  and 
who  may,  during  the  course  of  those 
Investigations,  acquire  property  subject 
to  forfeiture  and  denial  of  property 
rights. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  by  February  4, 1994  in 
order  to  be  assured  of  consideration. 
ADDRESSES:  Comments  should  be 
submitted  to  Craig  Beauchamp, 
Assistant  Inspector  General  for 
Investigations,  Office  of  Inspector 
General,  United  States  Department  of 
Agriculture,  14th  Street  and 
Independence  Avenue  SW., 
Washington,  DC  20250-2317.  All 
written  comments  will  be  open  for 
public  inspection  during  regular 


business  hours  (8  a.m.  to  4:30  p.m., 
Monday  through  Friday)  in  Room  412A, 
14th  Street  and  Independence  Avenue 
SW..  Washington.  DC  20250-2317. 
FOR  nmiHER  INFORMATION  CONTACT: 
Brian  L.  Haaser,  Director,  Program 
Investigations  Division,  Office  of 
Inspector  General.  United  States 
Department  of  Agriculture,  14th  Street 
and  Independence  Avenue,  SW., 
Washington,  DC  20250-2318.  Phone: 
(202) 720-6701. 

SUPPLEMENTARY  INFORMATION: 

Classification 


Executive  Order  12291 

The  United  States  Department  of 
Agriculture  (USDA)  has  reviewed  this 
rule  under  Executive  Order  12291  and 
Departmental  Regulation  1512-1.  The 
rule  will  aff^ect  the  economy  by  less  than 
$100  million  a  year.  The  rule  will  not 
raise  costs  or  prices  for  cons\miers, 
industries,  government  agencies  or 
geographic  regions.  There  will  be  no 
adverse  effects  upon  competition, 
employment,  investment,  productivity, 
innovation,  or  upon  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 
Therefore,  USDA  has  determined  that 
this  proposed  rule  is  not  a  major  rule 
under  Executive  Order  12291. 

Executive  Order  12372 

The  Food  Stamp  Program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  imder  No.  10.551.  For  the 
reasons  set  forth  in  the  final  rule  and 
related  Notice(s)  to  7  CFR  part  3015, 
subpart  V  (48  FR  29115,  June  24. 1983). 
this  program  is  excluded  from  the  scope 
of  Executive  Order  12372.  which 
requires  intergovernmental  consultation 
with  State  and  local  officials. 

Paperwork  Reduction  Act       "^ 

This  proposed  rulemaking  does  not 
contain  reporting  or  recordkeeping 
requirements  subject  to  approval  by  the 
Office  of  Management  and  Budget  under 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3507). 

Regulatory  Flexibility  Ad 

This  action  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  (Pub. 
L.  96-354. 94  Stat.  1164,  September  19, 
1980).  Charles  R.  Cillum,  Acting 
Inspector  General,  USDA,  has  certified 


that  this  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executiw  Order  12778.  Qvil 
Justice  Reform.  This  rule  is  intended  to 
have  preemptive  effect  with  respect  to 
any  state  or  local  laws,  regulations  or 
policies  which  conflict  with  its 
provisions  or  which  would  otherwise 
impede  its  full  implementation.  This 
rule  is  not  intended  to  have  retroactive 
effect  unless  so  specified  in  the 
"Effective  Date"  paragraph  of  this 
preamble.  Prior  to  any  judicial  challenge 
to  the  provisions  of  this  rule  or  the 
application  of  this  rule,  all  applicable 
administrative  procedures  must  be 
exhausted.  The  administrative  review 
requirements  relating  to  forfeiture  of 
property  pursuant  to  the  Food  Stamp 
Act  of  1977,  as  amended,  are  set  out  in 
this  rule. 

Background 

On  August  14. 1985.  USDA  published 
a  proposed  rule  at  50  FR  32712  which 
would  have  implemented  section  15(g) 
of  the  Food  Stamp  Act  of  1977  (the  Act) 
(7  U.S.C  2024(g)).  as  amended  by  Public 
Law  96-249,  by  authorizing  the 
Secretary  to  subject  to  forfeiture  and 
denial  of  property  rights  any  nonfood 
items,  moneys,  negotiable  instruments, 
securities,  or  other  things  of  value  that 
are  furnished  or  intended  to  be 
furnished  by  any  {>erson  in  exchange  for 
food  coupons  or  authorization  cards  in 
any  manner  not  authorized  by  the  Act 
or  the  regulations  issued  pursuant  to  the 
Act. 

This  new  proposed  rule  recognizes 
that  the  Office  of  Inspector  General 
(OIG).  USDA.  conducts  the  majority  of 
criminal  investigations  that  result  in 
Federal  criminal  prosecution  under  the 
Act;  that  such  investigations  involve  the 
acquisition  of  valuable  property  by 
investigators  in  exchange  for  food 
coupons,  authorization  cards,  or  other 
program  benefit  instruments  or  access 
devices;  and  that  Congress  granted  to 
USDA  the  power  to  subject  such 
property  to  forfeiture.  It  should  be  noted 
that  the  Act  defines  "coupon"  to 
include  any"*  •  *  type  of  certificate 
issued  pursuant  to  the  provisions  of  this 
Act"  (7  U.S.C.  2012(d)).  Thus,  this 
rulemaking  would  subject  to  forfeiture 
property  offered  in  exchange  for  any 
program  benefit  instrument  or  access 
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device.  In  addition  to  OIG.  other  Federal 
law  enforcement  agencies,  including  the 
United  States  Secret  Service  and  the 
United  States  PosUl  Inspection  Service, 
also  conduct  criminal  investigations 
involving  the  acquisition  of  property  in 
exchange  for  food  coupons, 
authorization  cards,  or  other  program 
benefit  instruments  or  access  devices. 
Finally,  in  some  instances  food  coupons 
and  other  benefit  instrument;  are 
provided  to  other  Federal  law 
enforcement  agencies  for  use  in 
investigations  involving  program  related 
activities  under  memoranda  of 
understanding  with  OIG.  This  proposed 
rule  would  apply  as  well  to  seizure 
related  to  the  Act  which  are  made  by 
those  agencies. 

Agents  of  the  United  States  Secret 
Service,  the  United  States  Postal 
Inspection  Service,  and  the 
Department's  OIG  investigate  persons 
who  are  alleged  to  have  violated  or  are 
suspected  of  violating  the  provisions  of 
the  Food  Stamp  Act.  by  acquiring, 
possessing,  altering,  using,  or 
transferring  food  coupons,  authorization 
cards,  or  other  program  benefit 
instruments  or  access  devices  in  an 
unauthorized  manner  (7  U.S.C.  2024(b)). 
During  these  investigations,  agents  may 
acquire  valuable  property  that  has  been 
exchanged  for  food  coupons, 
authorization  cards,  or  other  program 
benefit  instruments  or  access  devices. 
The  property  is  maintained  in  evidence 
until  the  conclusion  of  the  investigation 
and  any  resulting  criminal,  civil,  or 
adrainistntive  proceeding.  At  the 
conclusion  of  those  proceedings,  the 
custodians  dispose  of  the  valuable 
property  in  accordance  with  their 
respective  internal  agency  regulations. 

Although  OIG.  the  United  States 
Secret  Service,  and  the  United  States 
Postal  Inspection  Service  have 
developed  work  agreements  in  the  form 
of  memoranda  of  understanding  that  set 
out  their  respective  authorities  and 
responsibilities  for  enforcement  of 
certain  provisions  of  the  Food  Stamp 
Act,  there  is  still  a  need  for  definitive 
procedures  concerning  the  forfeiture  of 
property.  Therefore,  the  Department  is 
proposing  this  revised  rule.  It  would 
establish,  in  lieu  of  the  August  14. 1985, 
proposed  rulemaking,  that  any  form  of 
valuable  property  furnished  or  intended 
to  be  furnished  to  OIG  agents  or  agents 
of  the  United  States  Secret  Service, 
United  States  Postal  Inspection  Service, 
or  other  authorized  Federal  law 
enforcement  agency,  by  any  person,  in 
any  manner  not  authorized  by  the  Act 
or  the  regulations  issued  pursuant  to  the 
Act,  shall  be  forfeited  to  USDA.  Given 
the  expanded  scope  of  the  Department's 
policy  objectives  as  reflected  in  this 
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proposed  rule,  the  proposed  rule  of 
August  14, 1985.  is  hereby  formally 
withdrawn. 

Exception 

This  proposed  rule  provides  that  the 
forfeiture  provisions  shall  not  apply  to 
those  items  exchanged  during  the 
course  of  internal  investigations  by 
retail  firms,  investigations  conducted  by 
State  and  local  law  enforcement 
agencies,  or  FNS  Compliance  Branch 
investigations. 

Related  Rule 

The  proposed  rule  published  by  FNS 
on  August  14, 1985,  contained  a 
provision  which  would  permit  firms 
subject  to  the  bonding  requirements  of 
7  CFR  278.1  to  submit  irrevocable  letters 
of  credit  or  collateral  bonds  to  regain 
authorization.  Only  one  comment  was 
received  on  this  provision  and  if 
expressed  approval  with  the  proposal  as 
written.  However,  FNS  is  reconsidering 
the  issue  of  bonding  requirements,  and 
will  address  this  subject  in  a  future 
proposed  rule  to  be  issued  separately. 

Substance  of  Proposed  Rule 

This  proposed  rule  provides  that 
property  shall  be  forfeited  at  the  time  it 
is  furnished  or  intended  to  be  furnished 
in  exchange  for  food  coupons, 
authorization  cards,  or  other  program 
benefit  instruments  or  access  devices  (7 
CFR  27l.5(eMlKi)).  The  rule  provides 
that  custodians  of  such  valuable 
property  shall  safeguard  the  property 
until  final  disposition  is  made  (7  CFR 
271.5(e)(2)(i)).  It  provides  that  the 
custodian  shall  not  dispose  of  the 
property  prior  to  giving  notice  to  the 
actual  or  apparent  owner(s)  or  person(s) 
with  possessory  interests,  unless  there  is 
reasonable  cause  to  dispose  of  the 
property  without  notice  (7  CFR 
271.5(eK2i(iv)).  Reasonable  cause  to 
dispense  with  notice  requirements 
might  exist,  for  example,  where 
explosive  materials  are  being  stored 
which  may  present  a  danger  to  persons 
or  property. 

The  proposed  rule  would  require  that, 
except  for  reasonable  cause,  the 
investigating  agency  (OIG.  the  United 
States  Secret  Service,  the  United  States 
Postal  Inspection  Service,  or  other 
authorized  Federal  law  enforcement 
agency)  shall  make  reasonable  efforts  to 
notify  the  actual  or  apparent  property 
owner(s)  or  other  person(s)  with 
possessory  interests  of  the  forfeiture  and 
of  their  opportunity  to  appeal  the 
forfeiture  (7  CFR  271.5(e)(3)(i)).  Notice 
may  be  delayed  if  it  is  determined  that 
such  action  is  likely  to  endanger  the 
safety  of  a  law  enforcement  official  or 
compromise  another  ongoing  criminal 


investigation  conducted  by  OIG,  the 
United  States  Secret  Service,  the  United 
States  Postal  Inspection  Service,  or 
other  authorized  Federal  law 
enforcement  agency  (7  CFR 
271.5(e)(3)(iv)). 

The  actual  or  apparent  owner(s)  of  or 
person(s)  with  possessory  interests  in 
the  property  would  have  30  days  from 
the  date  of  the  delivery  of  the  notice  of 
forfeiture  to  make  a  written  request  for 
an  administrative  review  of  the 
forfeiture  (7  CFR  271.5(e)(4)(i}-(iii)). 

The  presentation  of  oral  evidence 
would  also  be  allowed,  upon  request  (7 
CFR  271.5(e){4){iv)).  In  the  event  of  a 
related  administrative, -civil,  or  criminal 
proceeding,  the  reviewing  official  could 
delay  the  issuance  of  a  decision  until 
the  conclusion  of  that  proceeding  (7 
CFR  271.5(e){4)(vii)).  The  reviewing 
official's  decision  as  to  the  disposition 
of  the  property  would  be  the  final 
agency  determination,  and  would  not  be 
subject  to  further  appeal  (7  CFR 
271.5{e)(4)(viii)). 

Effective  Date 

It  is  proposed  that  this  rule  would 
become  effective  30  days  after 
publication  of  the  final  rule. 

List  of  Subjects  in  7  CFR  Part  271 

Administrative  practice  and 
procedure.  Claims,  Food  stamps. 
Penalties. 

Therefore.  7  CFR  part  271  is  proposed 
to  be  revised  as  follows: 

PART  271— GENERAL  INFORMATION 
AND  DEFINITIONS 

1.  The  authority  citation  for  part  271 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  2011-2032. 

2.  Section  271.5  is  proposed  to  be 
amended  by  adding  a  new  paragraph  (e). 
as  follows: 

§  271 .5    Coupons  as  ot>ligations  of  the 
United  States,  crimes  and  offenses. 

•        •        •        •        • 

(e)  Forfeiture  and  denial  of  property 
rights— {1)  General,  (i)  Any  nonfood 
items,  moneys,  negotiable  instruments, 
securities,  or  other  things  of  value 
furnished  or  intended  to  be  furnished  by 
any  person  in  exchange  for  food 
coupons,  authorization  cards,  or  other 
program  benefit  instruments  or  access 
devices  in  any  manner  not  authorized 
by  the  Food  Stamp  Act  or  regulations 
issued  pursuant  to  the  Act,  ^11  be 
subject  to  forfeiture  and  denial  of 
property  rights.  Such  property  is 
deemed  forfeited  to  the  United  States 
Department  of  Agriculture  (USDA)  at 
the  time  it  is  either  exchanged  or  offered 
in  exchange. 
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(iO  These  forfeiture  and  denial  of 
property  rights  provisions  shall  apply  to 
property  exchanged  or  offered  in 
exchange  during  investigations 
conducted  by  the  bispector  General, 
USDA.  and  by  other  authorized  Federal 
law  enforcement  agencies. 

(iii)  These  forfeiture  and  denial  of 
property  rights  provisions  shall  not 
apply  to  property  exchanged  or 
intended  to  be  exchanged  during  the 
course  of  internal  investigations  by 
retail  firms,  during  investigations 
conducted  solely  by  State  and  local  law 
enforcement  agencies  and  without  the 
participation  of  an  authorized  Federal 
law  enforcement  agency,  or  during 
compliance  investigations  conducted  by 
the  Food  and  Nutrition  Service. 

(2)  Custodians  ond  their 
responsibilities,  (i)  The  Inspector 
General,  USDA,  the  Inspector  General's 
designee,  and  other  authorized  Federal 
law  enforcement  officials  shall  be 
custodians  of  prop>erty  acquired  during 
investigations. 

(ii)  Upon  receiving  property  subject  to 
forfeiture  the  custodian  shall: 

(A)  Place  the  property  in  an 
appropriate  location  for  storage  and 
safekeeping,  or 

(B)  Request  that  the  General  Services 
Administration  (GSA)  take  possession  of 
the  property  and  remove  it  to  an 
appropriate  location  for  storage  and 
safekeeping. 

(iii)  The  custodian  shall  store 
property  received  at  a  location  in  the 
judicial  district  where  the  property  was 
acquired  unless  good  cause  exists  to 
store  the  property  elsewhere. 

(iv)  Custodians  shall  not  dispose  of 
property  prior  to  the  fulfillment  of  the 
notice  requirements  set  out  in  paragraph 
3,  or  prior  to  the  conclusion  of  any 
related  administrative,  civil,  or  criminal 
proceeding,  without  reasonable  cause. 
Reasonable  cause  to  dispense  with 
notice  requirements  might  exist,  for 
example,  where  explosive  materials  are 
being  stored  which  may  present  a 
danger  to  persons  or  property. 

(vj  Custodians  may  dispose  of  any 
property  in  accordance  with  applicable 
statutes  or  regulations  relative  to 
disposition.  The  custodian  may: 

(A)  Retain  the  property  for  official 
use; 

(B)  Donate  the  property  to  Federal, 
State,  or  local  government  facilities  such 
as  hospitals  or  to  any  nonprofit 
charitable  organizations  recognized  as 
such  under  section  501(c)(3)  of  the 
Internal  Revenue  Code;  or 

(C)  Request  that  GSA  take  custody  of 
the  property  and  remove  it  for 
disposition  or  sale. 

(vi)  Proceeds  from  the  sale  of  forfeited 
property  and  any  moneys  forfeited  shall 


be  used  to  pay  all  proper  expenses  of 
the  proceedings  for  forfeiture  and  sale 
including  expenses  of  seizure, 
maintenance  of  custody,  transportation 
costs,  and  any  recording  fees.  Moneys 
remaining  after  payment  of  such 
expenses  shall  be  deposited  into  the 
general  fund  of  the  United  States 
Treasury. 

(3)  Notice  requirements,  (i)  The 
custodian  shall  make  reasonable  efforts 
to  notify  the  actual  or  apparent  ownerfs) 
of  or  person(s)  with  possessory  interests 
in  the  property  subject  to  forfeiture 
except  for  the  good  cause  exception  if 
the  owner  cannot  be  notified. 

(ii)  The  notice  shall:  (A)  Include  a 
brief  description  of  the  property; 

(B)  Inform  the  actual  or  apparent 
owner(s)  of  or  person(s)  with  possessory 
interests  in  the  projierty  subject  to 
forfeiture  of  the  opportunity  to  request 
an  administrative  review  of  the 
forfeiture; 

(C)  Inform  the  actual  or  apparent 
owner(s)  of  or  person(s)  with  possessory 
interests  in  the  property  subject  to 
forfeiture  of  the  requirements  for 
requesting  administrative  review  of  the 
forfeiture;  and 

(D)  State  the  title  and  address  of  the 
official  to  whom  a  request  for 
administrative  review  of  the  forfeiture 
may  be  addressed. 

(iii)  Except  as  provided  in  paragraphs 
(e)(3)  (iv)  and  (v)  of  this  section,  notice 
shall  be  given  within  45  days  from  the 
date  the  United  States  convicts,  acquits, 
or  declines  to  act  against  the  person 
who  exchanged  the  property. 

(iv)  Notice  may  be  delayed  if  it  is 
determined  that  such  action  is  likely  to 
endanger  the  safety  of  a  law 
enforcement  oflicial  or  compromise 
another  ongoing  criminal  investigation 
conducted  by  OIG,  the  United  States 
Secret  Service,  the  United  States  Postal 
Inspection  Service,  or  other  authorized 
Federal  law  enforcement  agency. 

(v)  Notice  need  not  be  given  to  the 
general  public.  ^,.  . 

(4)  Administrative  review,  (i)  The 
actual  or  apparent  owner(s)  <^or 
j>erson(s)  with  jxjssessory  interests  in 
the  property  shall  have  30  days  from  the 
date  of  the  delivery  of  the  notice  of 
forfeiture  to  make  a  request  for  an 
administrative  review  of  the  forfeiture. 

(ii)  The  request  shall  be  made  in 
waiting  to  the  Assistant  Inspector 
General  for  Investigations.  Office  of 
Inspector  General.  USDA,  or  to  his/her 
designee,  hereinafter  referred  to  as  the 
reviewing  official. 

(iii)  A  request  for  an  administrative 
review  of  the  forfeiture  of  property  shall 
include  the  following: 


(A)  A  complete  description  of  the 
property,  including  serial  numbers,  if 
any; 

(B)  Proof  of  the  person's  property 
interest  in  the  property;  and, 

(C)  'rhe'reason(s)  the  property  should 
not  be  forfeited. 

(iv)  The  requestor  may,  at  the  time  of 
his/her  written  request  for 
administrative  review,  also  request  an 
oral  hearing  of  the  reasons  the  property 
should  not  be  forfeited. 

(v)  The  burden  of  proof  will  rest  upon 
the  requestor,  who  shall  be  required  to 
demonstrate,  by  a  preponderance  of  the 
evidence,  that  the  property  should  not 
be  forfeited. 

(vi)  Should  the  administrative 
determination  be  in  their  favor,  the 
actual  or  apparent  owner(s)  of  or 
person(s)  with  possessory  interests  in 
the  property  subject  to  forfeiture  may 
request  that  forfeited  items  be  returned 
or  that  compensation  be  made  if  the 
custodian  has  already  disposed  of  the 
property. 

(vii)  The  reviewing  official  shall  not 
remit  or  mitigate  a  forfeiture  unless  the 
requestor 

(A)  Establishes  a  valid,  good  faith 
property  interest  in  the  property  as 
owner  or  otherwise;  and 

(B)  Establishes  that  the  requestor  at  no 
time  had  any  knowledge  or  reason  to 
believe  that  the  property  was  being  or 
would  be  used  in  violation  of  the  law; 
and 

(C)  Establishes  that  the  requestor  at  no 
time  had  any  knowledge  or  reason  to 
believe  that  the  ov«mer  had  any  record 
or  reputation  for  violating  laws  of  the 
United  States  or  of  any  State  for  related 
crimes. 

(viii)  The  reviewing  official  may 
postpone  any  decision  until  the 
conclusion  of  any  related 
administrative,  civil,  or  criminal 
proceeding. 

(ix)  The  decision  of  the  reviewing 
official  as  to  the  disposition  of  the 
property  shall  be  the  final  agency 
determination  for  purposes  of  judicial 
review. 

Done  at  Washington,  DC,  this  18th  day  of 
November,  1993. 
Mike  Espy, 

Secretory  of  Agriculture. 
(PR  Doc.  92-29560  Filed  12-3-93;  8:45  am) 
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Agricultuivl  Mar1(eting  Service 
7CFRPart9ei 

[Docket  Na  FV93-M1-4] 

Almonds  Grown  In  CalifotTiia; 
Proposed  Rule  To  Revise  the  Quality 
Control  Provisions 

AGENCY:  Agricultural  Marketing  Service. 
USDA.  ^ 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  invites 
comments  on  revisions  to  the  quality 
control  provisions  established  under  the 
Federal  maii^eting  order  for  California 
al'Tionds.  This  proposal  would  better 
reflect  current  almond  processing 
capabilities  and  marketing  standards 
and  practices.  This  action  is  based  on  a 
recommendation  of  the  Almond  Board 
of  CalifcHTiia  (Board),  which  is 
responsible  for  local  administration  of 
the  order. 

DATES:  Comments  must  be  received  on 
or  before  January  5, 1994. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
conceming  this  action.  Comments  must 
be  sent  in  triplicate  to  the  Docket  Clerk, 
Marketing  Order  Administration 
Branch,  F&V.  AMS.  USDA.  room  2523- 
S,  P.O.  Box  96458.  Washington.  DC 
20090-6456.  F/VX  Number  (202)  720- 
5698.  Comments  should  reference  the 
docket  number  and  the  date  and  page 
number  of  this  issue  of  the  Federal 
Register  and  will  be  made  available  for 
public  inspection  in  the  Office  of  the 
Docket  Clerk  during  regular  business 
hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  M.  Finn,  Marketing  Specialist. 
Marketing  Order  Administration 
Branch.  Fruit  and  Vegetable  Division. 
AMS,  USDA.  Room  2523-S..  P.O.  Box 
96456,  Washington,  DC  20090-6456; 
telephone:  (202)  720-1509.  or  FAX  (202) 
720-5698,  or  Martin  Engeler,  Assistant 
Officer-in-Charge.  California  Marketing 
Field  Office.  Fruit  and  Vegetable 
Kvision,  AMS.  USDA.  2202  Monterey 
Street,  Suite  102-B,  Fresno,  California 
93721;  (209)  487-5901,  or  FAX  (209) 
487-5906. 

SUPPLEMBTTARY  INFORMATION:  This 
proposed  rule  is  issued  imder  Marketing 
Agreement  and  Order  No.  981  (7  CFR 
Part  981).  both  as  amended,  regulating 
the  handling  of  almonds  grovtm  in 
California.  The  marketing  agreement 
and  order  are  authorized  by  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  601-674), 
hereinafter  refened  to  as  the  Act. 


The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778.  Qvil 
Justice  Reform.  This  proposed  action  is 
not  intended  to  have  retroactive  effect. 
This  proposed  rule  would  not  preempt 
any  State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  8c(15)(A)  of  the  Act.  any  handler 
subject  to  an  order  may  file  with  the 
Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  a  hearing 
the  Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  his  or  her  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  alter  date  of 
entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposed  rule  on  small  entities. 

Tne  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  oriwitation  and  compatibility. 

There  are  approximately  115  handlers 
of  almonds  that  are  subject  to  regulation 
under  the  marketing  order  and 
approximately  7.000  producers  in  the 
regulated  area.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  The  majority  of  the 
almond  producers  and  handlers  may  be 
classified  as  small  entities. 

This  action  would  revise  §  981.442— 
Subpart — Administrative  Rules  and 
Regulations  and  is  based  on  a 


recommendation  (by  a  5-4  vote)  of  the 
Almond  Board  of  California  (Board)  and 
other  available  information. 

The  processing  of  almonds  involves 
various  steps  taken  by  growers  and 
handlers  prior  to  shipment  to  market. 
Initially,  growers  take  their  almonds  to 
a  huUer/sheller  operation  where  the 
hulls  and  shells  are  mechanically 
removed.  The  almonds  are  then 
delivered  to  a  handler,  who  has  the 
almonds  inspected  by  the  Federal-State 
Inspection  Service.  The  inspector 
determines  the  percentage  of  inedible 
almond  kernels,  as  defined  in  §981.408, 
in  a  sample. 

Under  the  quality  control  provisions 
of  the  mailceting  order,  l&ndlers  incur  a 
disposition  obligation  of  inedible 
almonds,  based  on  the  results  of  this 
inspection.  Tlie  weight  of  inedible 
kernels  in  excess  of  0  percent  of  the 
kernel  weight  determined  by  USDA 
constitutes  the  inedible  disposition 
obligation.  In  order  to  me^  this 
disposition  obligation,  handlers 
normally  will  deliver  packer  pickouts, 
kernels  rejected  in  blanching,  pieces  of 
kernel,  meal  accumulated  in 
manufacturing,  or  other  material  to 
crushers,  feed  manufacturers,  feeders  or 
dealers  in  nut  wastes  on  record  with  the 
Board  as  accepted  users. 

The  Board  maintains  a  list  of 
approved  accepted  users,  which 
includes  feedlots  and  oil  mills.  Handlers 
must  notify  the  Board  at  least  72  hours 
prior  to  delivery  to  an  accepted  user. 

The  quality  control  provisions  also 
require  that  the  almond  meat  content  of 
the  inedible  shipment  must  be  at  least 
10  percent  of  the  shipment  or  it  cannot 
be  used  as  a  credit  against  the  handler's 
disposition  obligation.  This  means  that 
the  almond  meats  must  constitute  a 
minimum  of  10  percent  of  the  contents 
of  an  inedible  shipment  to  an  accepted 
user. 

Although  there  are  no  minimum  grade 
requirements  under  the  marketing  order. 
USDA  standards  for  almonds  do  exist 
and  are  widely  used  in  the  industry. 
The  higliest  USDA  standard  allows  for 
a  tolerance  of  1 V2  percent  inedible 
almonds  per  container,  based  on  an 
outgoing  inspection. 

The  standards  recognize  that  handlers 
may  not  be  able  to  separate  100%  of  the 
inwlible  nuts  from  the  end  product. 
However,  the  current  quality  control 
provisions  under  the  marketing  order 
require  that  handlers  disf>ose  of  a 
quantity  of  almonds  equal  to  100%  of 
the  inedible  obligation  as  determined  by 
incoming  inspections.  When  this  was 
first  implemented,  it  was  thought  that 
handlers  could  meet  the  disposition 
obligation  by  supplementing  pickouts 
with  material  generated  in  handler's 
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processing  operations  (slicing,  dicing, 
etc.).  However,  many  handlers  do  not 
have  a  pmcessing  operation  wherein 
excess  almond  material  is  generated.  In 
order  to  meet  their  disposition 
obligation,  they  often  purchase  a 
mixtiire  of  almonds  and  foreign  material 
such  as  hulls,  shells,  etc.,  mixed  with  a 
low  percentage  of  almond  meats  fix>m  a 
hulling  and/or  shelling  operation  and 
mix  it  with  their  inedibles.  These  low 
percentage  lots  are  usually  disposed  of 
to  feedlots,  whereas  the  higher  meat 
p)ercentage  lots  are  usually  disposed  of 
to  oil  mills. 

The  Board  contends  that  the  intent  of 
the  quality  control  provisions  of  the 
rules  and  regulations  is  not  being  met 
with  these  current  requirements.  For  the 
above-mentioned  reasons,  the  Board 
recommended,  by  a  5  to  4  vote,  that  the 
base  tolerance  level  be  revised  from  0 
percent  to  1  percent  and  that  the 
minimum  meat  content  for  inedible 
deliveries  available  for  credit  be  revised 
from  10  percent  to  50  percent.  The 
Board  feels  that  these  proposed  changes 
would  better  reflect  current  industry 
processing  and  marketing  capabilities 
while  maintaining  the  integrity  of  the 
quality  control  provisions  of  the 
marketing  order. 

These  recommended  changes  are 
expected  to  enable  handlers  to  pick  out 
enough  inedible  material  to  satisfy  their 
obligation  with  a  1  percent  tolerance. 
Because  the  foreign  material  has  already 
been  removed  in  the  hulling  and 
shelling  operation,  the  inedible  portion 
of  the  ^ipments  should  most  likely 
contain  well  over  50  percent  meat 
content.  Although  it  is  likely  these  lots 
would  be  primarily  sold  to  oil  mills, 
those  shipments  with  less  than  50 
percent  meat  content  would  continue  to 
go  to  accepted  users,  either  directly 
from  huUers  and  shelters  or  from 
handlers.  However,  handlers  would  not 
receive  credit  against  their  disposition 
obligation  on  shipments  with  less  than 
SO  percent  meat  content.  Handlers 
would  no  longer  have  to  supplement 
their  shipments  with  huller  and  sheller 
purchases  because  sufficient  inedibles 
would  be  picked  out  by  the  handlers. 
The  marketing  of  inedible  almonds 
should  not  be  aHected  by  this 
recommendation. 

The  members  who  voted  against  this 
recommendation  were  concerned  that  a 
negative  perception  might  be  projected 
by  increasing  the  tolerance  to  1  percent; 
i.e.,  that  the  industry  is  relaxing  its 
quality  requirements.  The  members 
believed  that  buyers  may  question  the 
industry's  commitment  to  quality 
control.  They  also  felt  that  it  may  appear 
that  the  tolerance  is  being  increased  in 
order  for  the  handlers  to  have  more 


product  to  sell.  The  Board  members  in 
favor  of  this  proposal  believe  that  the 
proposal  will  improve  the  quality 
control  program  administered  under  the 
marketing  order. 

The  Board  recommended  that  this 
action  become  effective  in  the  1993-94 
crop  year  which  began  on  July  1, 1993. 
The  Department  believes  that  making  it 
effective  in  the  middle  of  a  crop  year 
would  be  difficult  to  administer  and 
could  be  inequitable  to  handlers  who 
ship  almonds  during  different  parts  of 
the  crop  year.  For  this  reason,  this 
action  is  proposed  to  be  effective  for  the 
1994-95  crop  year,  beginning  July  1, 
1994. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

A  30-day  comment  period  is  provided 
to  allow  interested  persons  to  respond 
to  this  proposal.  All  written  comments 
received  within  the  comment  period 
will  be  considered  before  a  final 
determination  is  made  on  this  matter. 

List  of  Subjects  in  7  CFR  Part  981 

Almonds,  Marketing  agreements. 
Nuts,  Reporting  and  recording 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  981  is  proposed  to 
be  amended  as  follows: 

PART  981— ALMONDS  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
part  981  is  revised  to  read  as  follows: 

Authority:  7  U.S.C  601-674. 
S  981.442    [Amended] 

2.  Section  981.442(a)(4)  is  amended 
by  changing  the  words  "0  percent"  to 
read  "1  percent".  -..-  - 

§981.442    [Amended]  .^ 

3.  Section  981.442(a)(5)  is  amended 
by  changing  the  words  "10  percent"  to 
read  "50  percent". 

Dated:  November  29, 1993. 
Robert  C  Keeney. 

Deputy  Director,  Fruit  and  Vegetable  Division. 
[PR  Doc  93-29748  Filed  12-3-93;  8:45  am] 
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7  CFR  Part  1040 

pocket  No.  AO-225-A45;  DA-«2-10] 

Milk  in  the  Southern  Michigan 
Marketing  Area;  Recommended 
Decisfon  and  Opportunity  To  File 
Written  Exceptions  on  Proposed 
Amendments  to  Tentative  Marketing 
Agreement  and  Order 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  decision  recommends 
changes  in  the  Southern  Michigan 
Federal  milk  order  based  on  industry 
proposals  considered  at  a  public 
hearing.  The  decision  recommends 
adopting  a  plan  for  pricing  milk  on  the 
basis  of  its  protein,  as  well  as  butterfat, 
components.  The  proposed  plan 
includes  adjustments  to  the  producer 
protein  price  based  on  the  somatic  cell 
count  of  producer  milk.  The  decision 
also  recommends  an  amendment  to  the 
pool  supply  plant  definition. 
Additionally,  the  decision  recommends 
increases  in  the  rate  of  the  maximum 
allowable  marketing  service  assessment 
and  the  maximum  allowable 
administrative  assessment 
DATES:  Comments  are  due  on  or  before 
January  5, 1994. 

ADDRESSES:  Comments  (four  copies) 
should  be  filed  with  the  Hearing  Clerk, 
room  1083,  South  Building,  United 
States  Department  of  Agriculture, 
Washington.  DC  20250. 
FOR  FURTHER  INFORMATION  CONTACT: 
Constance  M.  Brenner,  Marketing 
Specialist,  USDA/AMS/Dairy  Division, 
Order  Formulation  Branch,  room  2968, 
South  Building.  PO  Box  96456, 
Washington.  DC  20090-6456,  (202)  720- 
7311. 

SUPPLEMENTARY  INFORMATION:  This 
administrative  action  is  governed  by  the 
provisions  of  sections  556  and  557  of 
title  5  of  the  United  States  Code  and. 
therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12866. 

The  Regulatory  Flexibility  Act  (5 
U.S.C  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b).  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  amendments  would  promote 
orderly  marketing  of  milk  by  producers 
and  regulated  handlers. 

This  action  has  been  reviewed  under 
Executive  Order  12278.  Civil  Justice 
Reform.  It  is  not  intended  to  have 
retroactive  effect.  This  action  will  not 
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preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
the  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provisions  of  the  order, 
or  any  obligation  imposed  iif  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  from  the  order. 
A  handler  is  afforded  the  opportunity 
for  a  hearing  on  the  petition.  After  a 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  the  date 
of  the  entry  of  the  ruling. 

Prior  documents  in  this  proceeding: 

Notice  of  Hearing:  Issued  December  3, 
1992;  published  December  10, 1992  (57 
FR  58418). 

Supplemental  Notice  of  Hearing: 
Issued  January  19, 1993;  publishcKl 
January  29, 1993  (58  FR  6447). 

Preliminary  Statement 

Notice  is  hereby  given  of  the  filing 
with  the  Hearing  Clerk  of  this 
recommended  decision  with  respect  to 
proposed  amendments  to  the  tentative 
marketing  agreement  and  order 
regulating  the  handling  of  milk  in  the 
Southern  Michigan  marketing  area.  This 
notice  is  issued  pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937.  as  amended  (7 
U.S.C.  601-674),  and  the  applicable 
rules  of  practice  and  procedure 
governing  the  formulation  of  marketing 
agreements  and  marketing  orders  (7  CFR 
part  900). 

Interested  parties  may  file  written 
exceptions  to  this  decision  with  the 
Hearing  Clerk,  U.S.  Department  of 
Agriculture,  Washington.  EX:,  20250,  by 
the  30th  day  after  publication  of  this 
decision  in  the  Federal  Register.  Four 
copies  of  the  exceptions  should  be  filed. 
All  written  submissions  made  pursuant 
to  this  notice  will  be  made  available  for 
public  inspection  at  the  office  of  the 
Hearing  Clerk  during  regular  business 
hours  (7  CFR  1.27(b)). 

The  proposed  amendments  set  forth 
below  are  based  on  the  record  of  a 
public  hearing  held  in  Novi.  Michigan, 
on  February  17-18. 1993.  pursuant  to  a 
notice  of  hearing  issued  December  3. 
1992  (57  FR  58418)  and  a  supplemental 


notice  of  hearing  issued  January  19. 
1993  (58  FR  6447). 

The  material  issues  on  the  record  of 
hearing  relate  to: 

1.  Pool  supply  plant  definition. 

2.  Multiple  component  pricing. 

3.  Administrative  assessment. 

4.  Marketing  service  assessment. 

Findings  and  Conclusions 

The  following  findings  and 
conclusions  on  the  material  issues  are 
based  on  evidence  presented  at  the 
hearing  and  the  record  thereof: 

1.  Pool  Supply  Plant  Definition 

A  witness  for  Michigan  Milk 
Producers  Association  (MMPA)  testified 
in  support  of  the  cooperative's  proposal 
which  would  amend  the  pool  supply 
plant  definition  to  include  as  qualifying 
shipments  transfers  of  milk  to  a  partially 
regulated  distributing  plant.  The 
witness  testified  that  MMPA  supplies 
bulk  milk  to  a  local  partially  regulated 
distributing  plant  that  has  substantial 
Class  I  and  Class  II  utilization,  but 
receives  no  credit  for  such  sales  toward 
fulfilling  the  pool  supply  plant  shipping 
requirement.  The  witness  explained  that 
the  shipment  is  a  bulk  transfer  horn  the 
cooperative  (MMPA)  to  the  nonpool 
plant,  with  its  classification  determined 
during  the  pooling  process.  MMPA's 
post-hearing  brief  contended  that 
adoption  of  the  proposed  amendment 
would  eliminate  the  inequity  caused  by 
such  transfers. 

According  to  the  cooperative's  brief, 
the  current  month's  marketwide  Class  I 
utilization  percentage,  which  includes 
the  portion  of  the  transfer  classified  as 
Class  I,  determines  the  minimum 
qualifying  shipping  requirement  for  the 
same  month  of  the  following  year  but 
does  not  contribute  to  the  cooperative's 
Class  I  use  in  determining  whether 
pooling  standards  have  been  met. 

The  MMPA  witness  testified  that  the 
partially  regulated  plant  historically  had 
been  a  pool  distributing  plant  but 
recently  had  become  involved  in  the 
produc^n  of  extended-life  Class  II 
products.  As  a  result,  he  stated,  the 
plant  now  has  Class  I  utilization  of 
approximately  40  peicent.  According  to 
the  witness,  the  partially  regulated  plant 
to  which  MMPA  transfers  milk  is  the 
only  such  plant  to  which  the  proposed 
amendment  would  apply.  NFO's  post- 
hearing  brief  supported  adoption  of  the 
proposed  amendment.  There  was  no 
opposition  to  the  proposal. 

Testimony  in  the  record  illustrates 
that  the  partially  regulated  distributing 
plant  is  indeed  satisfying  Class  I  needs 
in  the  marketplace  through  the  use  of 
pooled  milk,  and  thereby  benefitting  the 
pool.  Therefore,  the  proposal  to  include 


shipments  of  producer  milk  to  a 
partially  regulated  distributing  plant 
when  determining  the  qualifications  of 
pool  supply  plants  should  be  adopted. 

2.  Multiple  Component  Pricing 

A  proposal  to  incorporate  multiple 
component  pricing  in  the  Southern 
Michigan  Federal  milk  marketing  order 
should  be  adopted  with  some 
modifications.  The  pricing  plan 
generally  would  be  patterned  after 
recent  amendments  to  the  Ohio  Valley. 
Eastern  Ohio-Western  Pennsylvania  and 
Indiana  orders.  Producers  would  be 
paid  on  the  basis  of  the  pounds  of 
milkfat  and  protein  cpntained  in  their 
milk  and  would  share  Vn  the  value  of  the 
pool's  Class  I  and  Class" II  uses  on  a  per 
hundredweight  basis.  Regulated 
handlers  would  pay  for  the  milk  they 
receive  on  the  basis  of  total  milkfat.  the 
protein  used  in  Class  II  and  III,  the  skim 
milk  used  in  Class  I  and  the 
hundredweight  of  total  product  used  in 
Classes  I  and  II.  Protein  prices  paid  to 
producers  on  all  producer  milk  would 
be  adjusted  by  the  somatic  cell  count  of 
the  milk. 

The  director  of  milk  sales  for 
Michigan  Milk  Producers  Association 
(MMPA)  testified  on  behalf  of  MMPA. 
Independent  Cooperative  Milk 
Producers  Association  and  National 
Farmers  Organization  (NFO)  in  support 
of  MMPA's  proposal  to  adopt  a  multiple 
component  pricing  system  for  Federal 
Order  40.  According  to  the  proponents" 
witness,  MMPA  is  a  cooperative 
representing  60  percent  of  the  milk 
pooled  under  Federal  Order  40.  and 
Independent  Cooperative  Milk 
Producers  and  NFO  represent 
approximately  20  percent  of  the  milk 
pooled.  The  witness  described  the 
MMPA  proposal  as  pricing  milk  based 
upon  protein  and  butterfat  content  as 
well  as  volume,  and  providing  an 
adjustment  of  the  protein  price  for 
somatic  cell  count  levels.  In  a  post- 
hearing  brief.  MMPA  stated  that  pricing 
milk  on  the  basis  of  protein  content  is 
technically  and  economically  feasible. 
The  witness  for  the  proponents  staled 
that  the  proposal  was  modeled  closely 
after  the  recommended  decision  issued 
by  the  USDA  for  Federal  Orders  33.  36 
and  49  because  of  the  movement  of 
products  and  producer  milk  supplies 
between  those  markets  and  Southern 
Michigan.  The  witness  noted  that  all 
four  markets  include  Michigan  counties 
as  part  of  their  milkshed. 

The  proponents'  witness  testified  that 
certain  components  of  milk  have  a 
higher  demand  because  of  their 
functional,  nutritional,  and  economic 
value  in  the  marketplace.  He  claimed 
that  the  shift  in  consumer  preference 
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over  the  past  Gew  years  from  whole  foilk 
to  low  fat  and  nonfat  dairy  products  has 
caused  a>hutterfat  surplus.  The  witness 
stated  that  the  Commodity  Credit 
Corporation  has  been  sending  a  signal  to 
the  industry  thai  the  butterfsl 
componeol  of  milk  is  less  valuable  by 
devaluing  it  in  its  price  support 
formula.  The  witae&s  noted  thai  since 
January  1,  1990;  the  6U|>port  price  for 
milk  has  remained  at  $10.10  per 
hundredweight,  at  averafge  national  lesl. 
but  the  butter  purcha^^  pric*  has  been 
reduced  on  three  separate  ocra^ons 
from  $1.0925  to  its  level  of  $.7625  per 
pourul  at  the  time  of  the  hearing,  and 
the  equivalent  value  has  beeii 
reallocated  to  the  skim  5>ortiun  of  niilk. 

The  witness  stresseri  that  the  skim 
portion  of  milk  currently  represents  77 
percent  of  the  Class  111  price.  However, 
he  argued,  a  vahxation  of  the  solids  in 
the  skim  portion  of  milk  is  not  required 
or  reflected  in  the  payment  for  this  milk, 
and  is  noX  included  as  aiiy  part  of  the 
Offer  40  pricing  mechanism.  The 
witness  and  ^flwtPA■s  brief  claimed  that 
the  present  system  is  inequitable 
because  it  underpays  producers  with 
above  average  protein  and  overpays 
producers  with  below  average  protein. 

The  proponents'  witness  staH^d  that 
milk  protein  has  a  fmictionai  value  in 
the  production  of  cheese  and  other  dairy 
products  such  as  yogurt,  whipping 
crewn,  ice  cream,  condensed  miMi 
products  and  milk  powders.  The 
witness  also  stated  that  protein  is  an 
important  componeiU  of  fluid  milk 
because  it  provides  the  wholesome 
flavor  and  nutrKional  value  of  the 
product  to  the  consumer.  He  testified 
that  the  functional  value  of  protein  is 
affected  by  the  somatic  cell  count  iSCC) 
level  of  the  raw  milk  supply.  Therefore, 
the  witness  asserted,  elevated  somatic 
cell  count  levels  and  raw  bacteria 
counts  diminish  the  binclional  value  of 
all  milk.  According  to  the  witness,  the 
damage  is  irreversible  and  cannot  be 
restored  by  a  mechanical  process  at  a 
dai^  plant. 

The  witness  testified  that  high  SCC 
levels  are  accompanied  by  an  increase 
in  the  amount  of  undesirable  enzymes 
in  milk  as  well  as  an  increased 
susceptibility  of  the  (at  component  to 
attack  by  these  enzymes.  The  witness 
explained  that  the  undesirable  enzymes 
attack  the  fiat  in  milk  and  release  free 
fatty  acids.  The  witness  stressed  that 
even  at  very  low  concentrations,  free 
fatty  acids  are  responsible  for  producing 
off-flavors  in  any  dairy  product  that 
contains  milkfat.  The  witness  noted  that 
research  has  shown  that  the  &ee  fatty 
acid  content  of  raw  milk  with  high 
somatic  cell  counts  is  higher  thar(  raw 
milk  with  low  somatic  cell  counts.  The 


witness  also  pointed  out  that  tbe 
enzymes  are  able  to  survive  oonnai 
pasteurization  and  contmue  the  process 
of  deterioration  of  the  flavor  of  finished 
fluid  products,  thus  reducing  shelf  hfe. 
Therefore,  he  testified,  protein 
payments  to  producers  should  reflect 
the  influence  of  somatic  cells  on  the 
quality  of  all  milk. 

The  proponents'  witness  continued  by 
stating  thai  the  voluntary  pricing 
programs  ensting  in  the  Southern 
Michigan  market  have  developed  into 
premium  programs  designed  to  procure 
or  retain  high  protein  or  high  solids 
supplies  of  milk  with  no  provision  to 
adjust  payment  to  reflect  low  protein  or 
low  solids.  According  to  the  witness, 
the  diverse  component  pricing  programs 
have  only  promoted  disorderly  and 
inefficient  oiarketing  conditions.  The 
witness  indicated  that,  typically,  out-of- 
state  cheese  plants  bax-e  offered  the 
most  lucrative  coniportent  premium 
programs,  a  situation  wfatcb  causes  high 
protein  producers  le  segregate  b>oro 
other  adiacent  farms  and  haul  milk  long 
distances,  rather  than  to  tbe  closest 
plant,  lo  receive  tboee  protein 
premiums.  The  witness  asserted  that  in 
order  for  a  multiple  component  pricing 
program  to  be  efficieni  and  effective,  it 
must  be  uniform,  marMJatory,  and 
address  fairly  both  the  producer  and  tbe 
handler. 

Tbe  director  of  member  services  and 
quabty  control  for  Michigan  Milk 
Producers  Association  testified  that 
mastitis,  an  inflammation  of  the 
mammary  gland,  is  a  reaction  to  a  cow's 
iramune  system  ftghting  off  invading 
bacteria.  The  witne%  explained  that 
white  blood  cells  aad  epithelial  ceils 
known  as  somatic  cells  are  secreted 
during  the  process  to  destroy  the 
invading  bacteria.  Tbe  witness  stated 
that  the  level  of  somatic  cells  indicates, 
and  is  proportionate  to,  tbe  infection 
level  ol  a  cow's  udder. 

The  MMPA  witness  stated  thai 
somatic  cell  count  standards  were 
adopted  as  a  measure  of  milk  quality 
and  are  included  in  the  Pasijg^rized 
Milk  Ordinance  (PMO)  because  of  the 
recognition  of  their  public^^itb 
significance  in  the  milk  supply.  Tbe 
witness  explained  that  the  condition  of 
mastitis  and  the  subsequent  increase  of 
somatic  cell  levels  decrease  the  quality 
of  milk  by  reducing  the  levels  of 
butterCat,  lactose,  total  casein  and  total 
solids  in  milk  and  increasing  whey 
protein,  chloride,  and  sodium  levels. 

The  MMPA  quality  expert  noted  that 
SCCs  have  been  included  as  a  criterion 
within  quality  premium  programs 
throughout  the  United  States  and 
Michigan  for  several  years.  The  witness 
testified  that  all  milk  marketing 


cooperatives  in  Michigan  use  the 
Optical  Somatic  Cell  Count  (OSCC).  an 
electronic  inetbod.  for  raeesuring  levels 
of  somatic  cells,  .^ccording  to  the 
witness,  tbe  OSCC  method  is  tbe  most 
accur^e  method  available  for  testing 
somaftic  cells  and  is  a  method  approved 
by  tbe  Association  of  Official  Analytical 
Chemists  (AOAC). 

The  witness  noted  that  the  somatic 
cell  count  standards  under  the  PMO 
would  be  lowered  from  1,000,000  to 
750,000  on  July  1,  1993.  The  witness 
pointed  out  that  under  tbe  PMO,  all 
Oade  A  producers  are  required  lo  be 
tested  a  minimum  of  four  times  in  six 
months  for  somatic  cells.  He  explained 
that  most  producers  whose  milk  is 
pooled  under  Federal  Order  40  have 
been  tested  five  times  a  month  for  tbe 
past  several  months,  with  test  results 
reported  to  the  producers.  Tbe  witness 
sUted  that  MMPA's  average  SCC  for 
1992  was  308,000.  according  lo  record 
data.  However,  he  stated,  this  average  is 
based  upon  one  SOC  test  per  farm  per 
month.  The  witness  explained  that  in 
comparing  data  collected  for  the  past  six 
months,  one  test  per  month  versus  five 
tests  per  month,  the  cooptxative's 
average  SCC  could  increase  by  as  much 
as  50,000.  Another  MMPA 
representative  testified  that  tbe 
proposed  neutral  zone  bad  been 
reduced  from  the  initial  proposal  to 
between  300,000  and  450,000  to  better 
reflect  current  data  writh  r^ard  to 
average  SOCs  in  Order  40. 

Tbe  MMPA  quality  expert  testified 
that  the  Michigan  Grade  A  milk  law  and 
the  PMO  require  miUi  to  contain  a 
ntuiimum  amount  of  milk  aoltds-not-fai 
Tbe  witness  staled  that  protein  tests  on 
producer  milk  in  Order  40  are 
conducted  on  infra-red  test  instruments. 
He  stated  the  particular  instruiDents  are 
Milko-Scan,  Comhi  Foss,  and  Multispec 
or  Dairy  Lab.  The  witness  noted  that  t.he 
Combi  Foss  instrument  does  not 
differentiate  between  casein  values  and 
whey  protein  values.  The  witness 
emphasized  thai  all  cooperatives  in 
Order  40  have  infra-red  instruments  and 
currently  are  testing  producer  milk  for 
protein  a  minimum  of  five  times  a 
month.  Therefore,  he  stated,  the 
inclusion  of  protein  testing  would  not 
result  in  irtcreased  cost.  The 
proponent's  witness  recommended  that 
if  the  proposal  is  adopted,  the  payment 
to  producers  should  be  based  on  an 
average  of  a  minimum  of  five  fresh  tests 
per  month  for  both  protein  and  SCC 

An  expert  witness  testified  for  MMPA 
on  the  functional  and  nutritional 
characteristics  of  protein.  The  witness 
stated  that  tbe  fuiictional  dwract^istics 
of  protein  allow  it  to  form  the  matrix  in 
the  production  of  cheese  and  yogurt.  He 
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testified  that  protein  is  important  in  the 
air  cell  formations  in  the  manufacture  of 
whipped  products  such  as  ice  cream. 
According  to  the  witness,  protein 
provides  some  required  nutrients  in  the 
human  diet.  In  general,  he  said,  both 
casein  and  whey  protein  have  high 
nutritional  value  as  food  sources. 
Additionally,  the  quality  expert  for 
MMPA  stated  that  casein  accounts  for 
much  of  the  value  of  the  total  milk 
protein,  and  whey  protein  accounts  for 
a  smaller  value. 

The  expert  witness  testified  that 
somatic  cells  seem  to  have  an  impact  on 
milk  quality  through  their  ability  to 
cause  changes  in  the  enzymatic 
characteristics  of  milk.  The  witness 
explained  that  the  enzymes  generated 
by  somatic  cells  degrade  the  casein  and 
change  its  functional  attributes.  He 
pointed  out  that  some  changes  include 
higher  losses  in  cheese  yield, 
differences  in  flavor  characteristics,  and 
changes  in  other  functional 
characteristics  that  may  weaken  the 
structure  of  curd  in  a  ciird  formation 
when  making  a  product.  The  witness 
stated  that  high  somatic  cell  counts  in 
milk  cause  an  increased  rate  of  rancid 
offflavors,  which  produce  a  flavor  that 
would  be  noticeable  to  a  consumer.  The 
witness  explained  that  free  fatty  acids 
are  one  component  that  determines  the 
shelf  life  of  a  fluid  product  and 
correlates  to  rancid  off-flavors. 

MMPA's  expert  witness  went  on  to 
say  that  the  enzyme  which  causes  the 
damage  is  always  present  in  an  inactive 
form  in  milk.  The  active  form  of  the 
enzyme,  once  it  is  produced  in  milk,  is 
heat-stable  and  therefore  unaffected  by 
UHT  processing.  The  witness  explained 
that  most  of  the  damage  to  protein 
occurs  while  milk  is  in  the  udder  of  the 
cow.  However,  if  milk  is  cooled  quickly 
and  held  at  refrigeration  temperature, 
further  damage  is  minimized.  The 
witness  explained  that  producers  can 
reduce  the  average  somatic  cell  count  of 
their  milk  through  better  management 
and  proper  adjustment  and  maintenance 
of  milking  equipment. 

According  to  the  witness,  an  adequate 
number  of  times  per  month  to  test  a 
herd  for  SCC  would  be  the  number  of 
times  currently  used  for  butterfat,  four 
or  five  times.  The  witness  stated  that  the 
functional  value  of  milk  changes  as  soon 
as  the  SCC  exceeds  about  100,000.  He 
stated  that  one  of  his  research  studies, 
which  was  conducted  under  ideal 
conditions,  indicated  that  as  SCCs 
change  from  zero  to  1,300.000.  cheese 
yields  decline  an  additional  two  to  three 
percent  The  witness  also  stated  that 
there  is  a  maximum  yield  loss  of  about 
two  percent  when  SCCs  change  from 
100.000  to  750.000. 


The  expert  witness  continued  by 
stating  that  instruments  are  available 
and  currently  are  being  used  to  test  a 
large  number  of  samples  on  a  rehable 
basis  for  both  protein  and  somatic  cell 
count.  He  testified  that  in  the  case  of 
protein,  the  infra-red  milk  analyzer 
calibrated  with  reference  to  the  Kjeldahl 
test  is  the  method  most  used  by  the 
industry.  This  method  is  approved  by 
the  Association  of  Official  Analytical 
Chemists,  and  the  repeatability  and 
accuracy  of  this  method  is  much  better 
than  those  of  the  Babcock  test  for 
butterfat. 

The  expert  witness  testified  that  the 
Van  Slyke  cheese  yield  formula  for 
Cheddar  cheese  is  a  good  indicator  of 
the  added  value  of  lesser  or  additional 
protein  in  raw  milk  to  the  cheese 
handler.  According  to  the  witness,  the 
formula  is  a  reliable  method  of 
predicting  the  expected  changes  in  yield 
as  protein  changes  and  fat  remains 
constant. 

A  witness  testified  and  filed  a  brief  on 
behalf  of  Country  Fresh,  Incorporated 
(Country  Fresh),  a  fluid  milk  and  Class 
n  processor  in  Order  40.  in  support  of 
a  somatic  cell  count  adjustment  but 
with  modifications  fiom  MMPA's 
proposal.  The  witness  stated  that  the 
primary  concern  of  Country  Fresh  is  the 
proposal's  treatment  of  somatic  cell 
pricing.  The  witness  noted  that  the 
proposal  would  apply  the  somatic  cell 
adjustment  on  all  producer  milk,  which 
would  affect  the  cost  of  all  Qass  I.  n, 
and  in  milk.  In  a  post-hearing  brief. 
Country  Fresh  stressed  that  there  is 
substantial  overiap  in  milk  procurement 
areas  of  the  hidiana  Order  and  Southern 
Michigan  Orders.  Country  Fresh's  brief 
tirged  that  the  same  pricing  program 
recently  adopted  by  USDA  for  the  Ohio 
Valley.  Eastern  Ohio-Westem 
Pennsylvania  and  Indiana  marketing 
orders  be  incorporated  in  the  Southern 
Michigan  order. 

According  to  the  witness,  the 
potential  difference  in  price  resulting 
from  adoption  of  MMPA's  proposal  for 
milk  received  from  producers  with  SCCs 
below  100.000  and  those  over  900.000 
could  reach  75  cents  per 
hundredweight  The  witness  claimed 
that,  when  purchasing  top  quality  (low 
SCC)  milk.  Class  I  and  III  handlers 
would  be  unable  to  pay  75  cents  or  even 
50  cents  more  than  a  competitor  buying 
milk  with  a  high  somatic  cell  count. 
Furthermore,  the  witness  argued,  fluid 
milk  handlers  and  others  would  be 
faced  with  a  substantial  economic 
incentive  against  receiving  the  highest 
quality  milk. 

The  writness  reconunended  that  the 
size  of  the  adjustment  be  reduced 
substantially.  Under  his  recommended 


changes  to  the  proposal,  the  witness 
stated  that  based  on  the  peak  cheese 
prices  during  1992.  the  maximum  plus 
and  minus  somatic  cell  adjustments 
would  have  been  15  cents  a 
hundredweight.  He  argued  that 
combined,  this  would  create  a  range  of 
about  30  cents,  as  the  most  the  market 
can  bear  without  creating  a  disincentive 
against  receiving  hieh  quality  milk. 

The  witness  noted  that  effective  July 
1. 1993.  the  cap  on  the  SCC  for  Grade 
A  milk  will  be  750,000.  The  witness  and 
Country  Fresh's  brief  argued  that  the 
proposed  neutral  zone  of  300,001  to 
500,000  and  MMPA's  modified 
proposed  neutral  zon^  of  300.001  to 
450.000  are  too  high.  The  witness 
testified  that  the  average  somatic  cell 
count  in  the  Southern  Michigan 
marketing  area  is  approximately 
340,000,  according  to  the  market's 
largest  cooperative.  Therefore,  the 
witness  suggested  that  the  appropriate 
neutral  zone  be  300,000  to  399.999  and 
the  highest  bracket  700,000  and  up. 

The  witness  continued  by  stating  that 
if  the  somatic  cell  program  is  modified 
as  suggested.  Country  Fresh  could 
support  its  inclusion  in  the  Southern 
Michigan  order.  Country  Fresh's  brief 
noted  testimony  of  MMPA.  Leprino  and 
National  Farmers  Organization  which 
asserted  that  there  are  other  factors 
involved  in  high  quality  milk  besides 
somatic  cell  count.  He  testified  that 
Country  Fresh  urges  that  the  somatic 
cell  program  be  tried  in  a  moderate 
rather  than  a  radical  manner.  Otherwise, 
the  witness  claimed,  chaotic  marketing  ' 
conditions  could  be  created  which 
would  result  in  a  new  hearing  being 
held  in  the  not-too-distant  future  to 
amend  the  order. 

A  witness  for  Dean  Foods  also 
testified  in  suppjort  of  MMPA's  multiple 
component  pricing  proposal. 

The  regional  dairy  director  for 
National  Farmers  Organization  testified 
in  support  of  the  MMPA  multiple 
component  pricing  proposal  but 
opposed  the  inclusion  of  a  somatic  cell 
adjustment.  The  witness  agreed  with 
MMPA  that  the  pricing  of  milk  must  be 
tailored  to  the  marketplace  and  that 
pricing  protein  is  a  positive  step  toward 
that  goal.  The  witness  stated  that 
uniformity  in  the  pricing  provisions  of 
Orders  40.  33,  36  and  49  is  of  overriding 
importance  and  urged  the  Secretary  to 
adopt  the  same  programs  for  all  orders. 
The  wdtness  argued  that  because  of  the 
degree  of  overiap  in  milksheds  and  sales 
between  these  orders,  differences  in 
order  provisions  will  cause  confusion 
and  disorderiy  marketing  conditions. 

In  a  post-hearing  brief.  NFO  expressed 
concern  about  the  price  formula  for 
protein  established  in  MMPA's 
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prmpeul.  NPO  stated  that  by  otiKzing 
the  «t«fag«  protein  content  of  milk  ia 
the  Kfuaeeat*- Wisconsin  (M-W)  price 
suivay.  tiaere  is  a  potnbility  the 
producer  milk  in  Kfichigan  would  hare 
a  base  price  less  than  the  M-W  price. 
NPO  explained  that  this  could  occur  if 
the  average  prolein  test  in  Michigan  was 
less  than  the  average  of  the  milk  going 
into  the  M-W  sample.  NFO's  brief  noted 
that  the  record  for  the  M-W  price 
hearing  held  in  1992  clearly  documents 
that  the  Grade-B  based  M-W  price 
continues  to  be  depressed  from  true 
econoraic  values  because  of  competition 
for  Grade-A  miyi  at  dual  intake  plants. 
NFt^s  oppositen  to  a  SCC  adfustnient 
will  be  discussed  later. 

A  piacl  of  three  witnesses  te^fied  on 
behalf  of  Leprino,  a  namtfacturer  and 
distributor  of  mozrarella  cheese,  in 
support  of  a  modification  of  the  MMPA 
multiple  conpooent  pricing  proposal. 
The  panel  stated  that  Leprino's 
modification  would  use  butterfat, 
protein,  and  a  fluid  carrier  to  value  milk 
used  in  Class  II  arMi  Class  III.  According 
to  the  panel,  this  approach  is 
econonicaliy  sound,  equitable  to 
produoers  and  processors,  and  simple  to 
adnhaister.  The  panel  testified  that 
Leprino  supports  the  inclusion  of 
sonatic  cell  count  adjustments  to  value 
protein  properly  as  long  as  other  basic 
mitt  quality  criteria  are  achieved, 
notably  low  psychrotrophic  count  and 
low  raw  bacteria  count.  Additionally, 
the  panel  also  testified  that  Leprino 
opposes  quality  ad justanenls  for  C3as6 1 
milk  iuik«s  it  can  be  dearly 
demonstrated  that  there  is  a  disoemible 
benefit  to  the  Class  I  handler. 

The  panel  recommeaded  that  yield 
factors  used  to  value  somatic  cell  counts 
should  be  conservative,  given  the 
cooHicting  sdentifk:  evidence,  and 
should  be  uaiform  across  Federal 
Orders.  The  panel  also  suggested  that 
payment  for  protein  be  based  on  tnie 
protein  rather  than  total  Kjeldahl 
nitrogen,  TKN,  because  only  true 
protein  has  real  value  to  processors. 

The  senior  vice  president  for  Leprino 
explained  that  under  the  MMPA 
proposal,  the  minimum  value  assigned 
for  butterfat  is  removed  from  the  basic 
formula  price  (the  M-W  price),  and  the 
remaining  value  of  milk  (formerly  the 
skim  value)  is  allocated  entirely  to  the 
protein  component.  The  nvitness  argued 
that  because  the  M-W  is  a  oorapetitive 
pay  price,  there  are  other  factors  besides 
ppotein  included  in  this  skim  residual 
value.  Therefore,  the  witness  claimed, 
the  residual  vahie  does  not  represent  the 
true  economic  vahie  of  protein  to 
roamiteotiirars,  and  could  send  an 
econonuc  signal  to  milk  producecs  to 
produce  mow  protein  while 


encourapng  milk  processors  to  use 
lower-protein  milk. 

The  proiect  mutager  of  Leprino's 
production  division  testified  that 
L^Mrino  proposes  the  use  of  a  multiple 
component  pricing  plan  sionlaT  in 
theory  to  a  proposal  advocated  for 
several  nearby  Federal  Orders  for  which 
a  hearing  has  not  been  held,  but  with 
modifications  to  the  type  of  components 
valued  and  the  related  calculation  of 
their  values.  The  witness  stated  that 
Leprino  advocates  the  continued  use  of 
the  M-W  as  the  basic  fbnnula  price  and 
the  use  of  the  M-W  survey  prc^in  as 
the  protein  used  in  the  formula  to 
calculate  the  residual  fluid  or  fluid 
carrier  value  and  volume  to  ensure 
oomnstency  betvfeen  orders.  The 
witness  indicated  that  the  butterfat 
value  would  remain  unchanged  from 
the  current  federal  order  system  and 
from  the  MMPA  proposal.  The  witness 
also  stated  that  the  protein  value  would 
be  based  on  its  yield  relationship  to  a 
pound  of  cheddar  cheese  and 
fluctuations  within  the  cheese  market. 

In  adffition,  the  witness  stressed  that 
Leprino  believes  that  no  value  should  be 
included  for  the  manufacture  of  whey  or 
any  whey  product,  consistent  with  the 
exclusion  of  whey  in  the  USDA  formula 
for  the  support  price  for  dieese.  The 
witness  argaed  that  an  investment  in  a 
whey  operation  is  a  separate  eccmomic 
decision  that,  in  many  cases,  is  related 
to  other  waste  disposal  aHematives  and 
unwlated  to  the  cost  of  milk. 
Furthwmore,  the  witness  ne^ed  that 
Leprino  is  aware  of  no  mannfactttrers  of 
whey  produces  in  Michigan. 

Tm  witness  went  on  to  say  that  under 
Leptine's  approach,  the  weighted 
average  differeotiai  and  butterfM  values 
are  calculated  in  the  aame  HMnner  as  in 
the  MMPA  proposal.  However,  the 
Leprino  modificati<Hi  would  pool  the 
vahie  for  Class  I  skim  and  Class  D  ainl 
in  protein  similar  to  the  MMPA 
approach,  but  riien  include  the  residual 
fljdd  carrier  values  from  Classes  11  and 
in.  The  total  value  would  be  aljpcated 
over  all  protein  pounds  in  the  pool  to 
calculate  a  protein  value  per  ppund,  as 
in  the  MMPA  proposal. 

The  Leprino  witness  claimed  that  the 
Leprino  fluid  carrier  and  reduced 
handler  protein  prioe  smoodi  the  impact 
of  the  pricing  plan  between  handlers 
receiving  milk  Mrith  hig^  and  low 
protan.  Thus,  the  witness  explained, 
the  signal  to  the  producer  remains 
strong  to  iiKjease  protein,  while  givii>g 
the  processor  the  ability  to  recover  the 
additional  cost  of  protein  over  the  M- 
W  price  from  the  marketplace  throu^ 
increased  yields. 

The  director  of  quality  assurance  for 
Leprino  testified  on  issues  relative  to 


protein  and  milk  quahty  testing.  Hie 
witness  stated  that  the  three  commonly 
used  procedures  for  testing  prolein  are 
Kjeldahl,  dye  binding  and  infra-red  milk 
analyzers.  The  witness  explained  that 
KjeMahl testing  has  been  used  widely 
since  the  1800's  and  is  based  on  the  feet 
that  nitrogen  is  a  major  constituent  of 
protein,  about  one-sixth  of  the  mass. 
The  vritness  testified  that  classical 
Kjeldahl  uses  a  fector  of  6.38  to  convert 
ths  total  amount  of  nitrogen  assayed 
from  a  sample  to  protein.  She  claimed 
that  the  6.38  fector,  which  is  an  old 
determination  of  15.67  percent  nitrogen 
in  milk  protein,  overstates  protein 
values  by  about  one  percent.  The 
witness  stated  that  research  reveals  that 
the  fector  6.32  is  a  more  accurate 
average  of  Ae  nitrogen  levels  of 
individual  milk  protein.  The  witness 
stated  that  analyst  training  requiremenis 
are  extensive  and  initial  equipment 
setup  costs  range  from  $20,000  to 
$35,000. 

The  Leprino  quality  assuranpe 
director  stated  that  dye-binding  test 
methods  are  more  rapid  than  Kjeldahl^ 
and  provide  good  precision.  The 
methods  are  based  on  the  principle  of 
binding  protein  to  a  dye  material.  The 
witness  stated  that  analyst  training 
requirements  are  not  as  extensive  as  for 
the  Kjeldahl  procedure  and  initial 
equipment  setup  is  approximately 
$3,000. 

llie  writness  stated  that  infra-red  milk 
analyzers  fIRMA)  have  become  the 
preferred  method  of  component  testing 
in  milk  due  to  Am  precision, 
repeatability  and  ease  of  operation, 
given  the  proper  setup  and  calibration. 
She  stated  HtMA  have  to  be  calibrated 
according  to  Kjeldahl  results.  The 
witness  explained  that  traiiring  is 
minimal,  but  setup  and  calibration 
procedures  are  exacting  and  require 
attention  of  a  supervisor  or  a  more 
proficient  tecfanidan  than  d3re-binding 
methods. 

The  Leprino  witness  recommended 
that  protein  determinations  be  made  on 
the  basis  of  true  protein.  She  stated  that 
quantifying  true  protein  is  of  utmost 
importance  to  Leprino  because  cheese 
yields  are  directly  related  to  the  amount 
of  true  protein  in  milk.  The  witness 
Indicated  diat  the  expert  witness  who 
had  testified  for  MMPA  researched  and 
refined  the  procedure  used  for  obtainirig 
true  protein.  She  explained  that  the 
procedure  uses  the  Kjeldahl  mediod  to 
quantify  only  the  nitrogen  included  in 
true  protein,  by  treating  a  milk  sample 
with  trichloroacetic  acid.  According  to 
the  witness,  the  Kjeldahl  method  has 
good  repeatability  and  reprodudbiHty. 
The  witness  recommended  that  each 
producer's  milk  be  tested  for  true 
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protein  no  less  that  five  times  per  month 
with  at  least  one  test  per  week. 
A  Kraf^  General  Foods  (Kraft) 
representative  and  a  post-hearing  brief 
filed  on  behalf  of  Kraft  supported 
MMPA's  multiple  component  pridng 
(MCP)  proposal  with  Leprino's 
modification.  The  Kraft  representative 
testified  that  Kraft  has  supported  MCP 
since  1984,  when  it  was  implemented  in 
the  Great  Basin  order,  and  employs  MCP 
or  premium  programs  at  manv  of  its 
plants.  The  witness  explained  that  Krafl 
supports  establishing  a  protein  value 
based  upon  the  composition  of 
manufacturing  milk  in  Minnesota  and 
Wisconsin.  However,  she  pointed  out 
that  the  protein  composition  of  the 
current  month's  basic  formula  price  is 
not  available  until  the  following  month. 
Therefore,  she  stated,  Kraft  would  defer 
to  USDA  to  decide  whether  to  estimate 
the  current  month's  protein  composition 
based  upon  historical  trends  or  simply 
to  use  the  previous  month's  protein 
composition  for  the  current  month. 

The  Kral^  witness  supported  Leprino's 
proposal  which  considers  carefully  the 
relationship  between  the  protein  price 
to  be  paid  by  a  handler  and  the  value 
received  for  protein  In  the  marketplace 
by  measuring  cheese  prices  on  a  cheese 
exchange  or  some  other  source.  The 
witness  also  recommended  that  the 
Secretary  avoid  regulating  handler 
payments  for  protein  at  a  level  which 
exceeds  the  returns  available  to  the 
haiMiler  in  the  marketplace.  The  witness 
agreed  with  Leprino  that  this  approach 
would  create  an  incentive  to  purchase 
low  protein  milk. 

The  Kraft  witness  stated  that  Kraft 
supports  the  iiK:lusion  of  somatic  cell 
adjustments  in  any  component  pricing 
plan.  The  witness  noted  that  testimony 
and  evidence  in  previous  hearings,  as 
well  in  this  hearing,  reveal  that  there  is 
a  reduction  in  cheese  yield  as  somatic 
cell  levels  increase,  thus  lowering  the 
value  of  protein  in  milk. 

The  Southern  Michigan  order  should 
be  amended  to  include  multiple 
component  pricing.  Cta  the  basis  of  the 
record  of  this  protieding,  multiple 
component  pricing  would  entail  p.'ieing 
milk  on  the  basis  of  butterfat  and 
protein  with  a  somatic  cell  adjustment 
to  protein  prices  paid  to  producers.  The 
record  indicates  that  a  large  percentage 
of  the  producers  pooled  under  the 
Southern  Michigan  order  ere  already 
eligible  for  or  receive  some  form  of 
multiple  component  pricing  and  that 
nearly  ail  of  these  component  pridng 
plans  use  protein  as  a  pridng 
component.  The  record  also  shows  that 
the  diverse  component  pridng  programs 
that  currently  exist  promote  disorderly 
and  ineffident  marketing  conditions  in 


the  procurement  of  milk  supplies  by 
competing  handlers.  The  different 
programs  cause  non -uniform  bases  of 
payments  lo  producers.  The  adoption  of 
multiple  component  pricing  will  allow 
the  Order  to  recognize  the  additional 
value  in  milk  with  a  higher-than-average 
protein  content. 

There  was  insuffident  opportunity  for 
other  hearing  partid pants  to  consider 
and  react  to  Leprino's  proposed 
modification  to  MMPA's  proposal.  The 
hearing  record  contains  insuffident 
evidence  lo  adopt  Leprino's  fluid  carrier 
approach.  Hearing  participants  were  not 
provided  enough  advance  notice  lo 
explore  the  effeds  of  such  an  approach. 
Although  Leprino  induded  a  number  of 
studies  and  research  reports  with  their 
testimony,  rK>ne  of  the  researchers  wen 
made  available  for  cross-examination  to 
respond  to  questions  about  their  work. 
Consequently,  the  record  contains 
inadequate  information  to  justify 
adoption  of  the  Leprino  proposal. 
Additionally,  record  evidence  reveals 
that  the  Leprino  proposal  would  resuh 
in  minimal  change  to  prices  received  by 
individual  producers,  and  that  handlers' 
total  cost  for  milk  used  in 
manufacturing  would  not  diffiar  with  the 
use  of  Leprino's  fluid  carrier  approach 
versus  MMPA's  approach. 

Testing  for  true  protein  may  have 
considarable  merit.  However,  the 
hearing  record  lacks  suffident 
discussion  of  the  benefits  of  specifying 
testing  for  true  protein  versus  total 
protein.  Approved  testing  methods 
currently  vary  among  states,  and  the 
orders  at  this  tin>e  should  not  mandate 
spedfic  prolein  tests,  if  more  and  more 
states  begin  to  mandate  protein  testing 
on  the  basis  of  true  protein,  it  may 
become  necessary  to  sped^  such 
testing  in  the  orders.  The  inclusion  of 
quality  fectors  other  than  SCC  will  be 
discussed  later. 

Record  evidence  clearly  shows  that 
protein  has  a  higher  demand  than  other 
components  of  milk  because  of  its 
functional,  nutritional  and  economic 
value  injj^e  marketplace.  The  functional 
characteristics  of  protein  allow  it  to 
form  the  matrix  in  the  produdion  of 
cheese  and  yogurt.  Protein  is  also 
important  to  the  air  formation  in  the 
manufacture  of  certain  products  and 

Provides  some  required  nutrients  in  the 
uman  diet.  Milk  ctmtaining  a  higher 
percentage  of  protein  will  result  in 
greater  yields  of  most  manufactured 
products  than  milk  with  a  lower  protein 
test.  Additionally,  handled  receiving 
milk  that  results  in  greater  volumes  of 
finished  products  such  as  cheese  and 
cottage  cheese  than  an  equivalent 
volume  of  milk  testing  lower  in  protein 
should  be  required  to  pay  more  for  the 


higher-testing  milk.  At  the  same  time, 
the  dairy  farmer  piodudng  milk  that 
yields  greater  amounts  of  finished 
produds  deserves  to  be  paid  more  for  it 
than  a  dairy  farmer  producing  the  same 
volume  of  milk  that  results  in  less 
produd  yield.  Thus,  sending  an 
economic  signal  lo  dairy  farmers  will 
encourage  them  to  maximize  the 

Croduction  of  those  components  which 
ave  the  greatest  demand  in  the 
marketplace. 

Pridng  milk  on  the  basis  of  its  prolein 
content  also  meets  the  criteria  of 
meesurability,  intrinsic  value,  and 
variability.  The  evidence  in  the  record 
shows  that  prolein  can  be  easily 
measured  and.  in  fact.'that  the 
variabibty  in  measurement  may  be  less 
than  the  variability  in  butterfat  testing 
because  prolein  does  not  separate  as 
butterfat  does.  The  record  evidence 
shows  that  protein  has  value  to  the 
manufacturing  sector  in  the  form  of 
improved  product  yield  and  product 
structure.  The  value  lo  the  fiuid  sector 
was  not  quantified  in  the  hearing 
record;  hcTwever.  testimony  indicated 
some  benefit  to  the  fluid  sedor  from 
higher-protein  milk,  resuhing  in  a  more 
wholesome  and  nutritional  product.  The 
criterion  of  variability  is  necessary  lo 
justify  pricing  a  component  separately 
from  the  product  in  which  It  is 
contained.  In  the  ca.se  of  protein  in  milk 
the  record  indicates  that  the  level  of 
protein  varies  from  season  to  season, 
region  to  region,  and  farm  to  farm.  In 
view  of  its  hindional,  nutritional  and 
economic  value  in  dairy  products,  its 
widespread  use  as  a  f>ricing  component 
in  the  Southern  Michigan  market  and  its 
qualification  under  the  three  criteria 
above,  protein  appears  to  be  an 
appropriate  component  for  pricing  milk 
in  Federal  Order  40. 

The  price  for  protein  should  be  based 
on  the  M-W  price  and  the  prolein 
content  of  the  milk  included  in  the  M- 
W  price  series.  The  handler  protein 
price  should  be  computed  by 
subtracting  from  the  M-W  price  for  the 
month  the  butterfat  price  multiplied  by 
3.5,  and  dividing  the  result  by  the 
average  protein  content  of  the  milk 
included  in  the  determination  of  the  M- 
W  price.  Testimony  strongly  favoned 
using  the  protein  content  of  the  M-W 
milk  to  determine  the  handler  protein 
price.  NFO's  objections  lo  using  the  M- 
W  protein  content  to  compute  the 
Southern  Michigan  protein  price 
disregards  the  fad  »hal  if  milk  pooled 
under  the  Southern  Michigan  order 
contains  less  protein  than  the  milk 
included  in  the  M-W  price  sur\ey,  it 
has  less  value  to  handlers,  in  addi' Ion, 
as  multiple  component  pricing  hectwues 
a  more  common  feature  of  Federal  milk 
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orders,  it  may  be  desirable  to  use  a 
standard  price  for  protein. 

Objections  to  the  proposed  pricing 
plan  expressed  by  the  division  manager 
of  milk  procurement  for  Kroger,  a 
company  which  operates  a  pool 
distributing  plant  regulated  under  Order 
40.  should  not  result  in  any 
modifications  to  the  MMPA  proposal. 
The  witness  contended  that  there  is  no 
economic  justiHcation  for  using  a 
protein  pricing  formula  for  Class  II  and 
III  products  not  accounted  for  as  used- 
to-produce.  He  also  argued  that  there  is 
no  economic  justification  to  include  a 
somatic  cell  adjustment  on  Class  I  sales 
or  any  Class  II  and  III  products  such  as 
raw  fluid  milk  inventory,  half  and  half, 
eggnog.  Class  III  shrinkage  and  sales  of 
surplus  cream.  According  to  the 
witness,  the  price  or  product  yields  of 
these  items  are  not  influenced  by  the 
amount  of  protein  in  the  raw  milk  used 
in  their  manufacture.  Additionally,  the 
witness  argued,  adoption  of  the  MMPA 
proposal  would  make  it  im(>ossible  for 
processors  to  recover  the  cost  of  these 
products  and  would  create  inequitable 
and  uncompetitive  Class  II  and  Class  III 
market  conditions  for  Order  40 
processors  compared  to  their 
competitors  regulated  under  other 
orders. 

The  Kroger  representative  continued 
by  stating  that  Kroger  is  not  opposed  to 
a  proposal  which  introduces  multiple 
component  pricing  with  protein  pricing 
and  a  somatic  cell  adjustment  for  milk 
processed  in  Class  II  and  III  used-to- 
produce  products.  The  witness  stated 
that  if  the  MMPA  proposal  is  modified 
accordingly  the  MCP  plan  combined 
with  a  somatic  cell  count  adjustment 
would  have  a  potential  benefit  to 
producers  and  processors. 

Protein  pricing  should  be  applied  to 
all  Class  II  and  III  milk.  There  is  some 
question  about  whether  only  used-to- 
produce  items  are  favorably  affected  by 
higher  protein  content.  Testimony 
reveals  that  fluid  cream  products  benefit 
from  higher  protein  and  therefore 
should  be  included  in  the  protein 
pricing  of  Class  II  items.  Additionally, 
the  application  of  protein  pricing  to  the 
non-"used-to-produce"  products  would 
affect  only  a  small  percentage  of  milk 
pooled  and  therefore  have  little  impact 
on  handler  costs  for  protein  or  the 
producer  protein  price. 

Witnesses  for  Kroger  and  Dean  Foods 
Company  opposed  the  inclusion  of 
somatic  cell  counts  as  part  of  the  pricing 
structure  as  it  would  relate  to  Class  I 
fluid  handlers.  Additionally,  a  brief 
filed  on  behalf  of  Milk  Industry 
Foundation  (MIF).  the  national  trade 
association  for  processors  and 
distributors  of  fluid  milk  products. 


contained  several  concerns  and 
objections  to  the  inclusion  of  a  SCC 
adjustment  that  would  be  applicable  to 
milk  used  in  Class  I.  MIF  is  comprised 
of  215  member  companies  located  in  all 
50  states  that  process  nearly  80  percent 
of  all  fluid  milk  and  milk  products 
nationwide. 

The  Kroger  witness  and  MIF's  brief 
argued  that  adoption  of  a  SCC 
adjustment  on  milk  used  in  Class  I 
would  result  in  disruptive  and 
inequitable  marketing  conditions  for 
Order  40  handlers  versus  their 
competitors  in  other  markets  where  the 
provision  does  not  exist.  The  witness 
and  MIF  complained  that  a  somatic  cell 
count  adjustment  would  eliminate  the 
advance  knowledge  fluid  milk 
processors  currently  have  of  the  Class  I 
price  and  force  handlers  to  estimate  the 
value  of  somatic  cells  for  the  current 
month's  price.  The  Kroger 
representative  claimed  that  the  proposal 
would  influence  the  value  of  Class  I 
milk  based  on  the  SCC  level  in  raw 
milk.  MIF  expressed  concern  that  milk 
processors  would  incur  increased  costs 
from  milk  with  low  SCCs  that  they 
would  be  unable  to  recover. 

The  witness  for  Dean  Foods  stated 
that  there  is  no  scientific  evidence 
which  shows  that  handlers  or 
consumers  benefit  from  lower  somatic 
cell  counts  and  that  the  inclusion  of 
SCC  adjustments  in  the  pricing  structure 
of  producer  milk  within  the  Federal 
order  system  would  ultimately  be  borne 
by  the  consumer.  However,  the  witness 
stated.  Dean  Foods  supports  the 
inclusion  of  SCC  premiums  in  Class  II 
or  Class  III  producer  milk  where  there 
is  evidence  of  improved  yields  due  to 
reduced  levels  of  somatic  cells. 
According  to  the  witness.  Dean  Foods 
has  been  marketing  milk  in  the 
Southern  Michigan  market  for  over  30 
years  and  operates  a  bottling  plant, 
known  as  Liberty  Dairy,  located  in 
Evert.  Michigan. 

According  to  the  Leprino  production 
manager,  Leprino  participates  in  milk 
quality  programs  based  on  several 
parameters,  providing  incentives  Tor 
producers  with  high  quality  milk  and 
disincentives  for  inferior  quality  milk. 
The  witness  noted  that  in  the  MCP 
hearing  for  Orders  33,  36,  and  49,  three 
studies  were  introduced  into  evidence 
and  referenced  in  the  recommended 
decision  to  justify  adjusting  the  protein 
payment  by  SCCs.  However,  the  witness 
argued  that  each  study  shows  different 
yield  impacts  at  different  SCC  levels  in 
raw  milk.  The  witness  also  noted  a 
study  which  indicates  that  SCCs  may 
affect  yields,  but  day  to  day  changes  in 
milk  composition  obscure  the  effect. 
The  witness  pointed  out  that  a  study  by 


the  MMPA  expert  witness  states  that 
payment  for  milk  quality  should  not  rest 
solely  on  somatic  cell  counts. 

The  Leprino  witness  testified  that 
scientific  evidence  indicates  that  the 
greatest  yield  benefits  are  at  a  level  of 
100.000  t6  200,000  and  greatest  yield 
losses  are  above  500,000.  The  witness 
noted  that  the  SCC  limit  under  the  PMO 
soon  will  be  adjusted  to  750,000.  He 
stated  that  Leprino's  proposal  offers  an 
adjustment  of  plus  20  cents  to  minus  20 
cents  for  legal  Grade  A  milk,  and 
includes  a  prerequisite  of  other  milk 
quality  conditions  that  can  affect  cheese 
yield.  The  witness  recommended  that 
USDA  use  a  conservative  approach 
given  the  Department's  limited 
experience  with  mandated  milk  quality 
criteria  for  payment  purposes.  The 
witness  urged  that  the  adjustments  be 
uniform  between  all  Federal  orders  to 
ensure  orderly  marketing. 

The  Leprino  quality  assurance 
director  testified  that  the  two  methods 
for  testing  for  the  level  of  SCC  are  direct 
microscopic  cell  count  (DMSCC)  and 
optical  somatic  cell  count  (OSCC).  She 
stated  that  the  DMSCC  is  a  tedious 
method  which  takes  extensive  training 
and  precision  to  perform  and  is  used  to 
calibrate  electronic  methods.  She 
estimated  that  equipment  for  performing 
SCC  tests  by  the  DMSCC  method  costs 
about  $4,000.  According  to  the  witness, 
the  OSCC  methods  are  easily  performed, 
generally  more  precise  and  are  less  labor 
intensive  than  the  DMSCC.  The  witness 
stated  that  the  unit  cost  for  equipment 
is  between  $40,000  and  $100,000,  and 
when  combined  with  infra-red 
component  testing  systems  could  range 
from  $150,000  to  $200,000. 

The  Leprino  quality  expert  expressed 
opposition  to  the  proposed  order 
amendment  which  would  allow  no 
adjustment  to  a  producer's  protein  price 
if  an  average  SCC  was  not  available  for 
the  month.  The  witness  claimed  that 
processors  would  not  be  able  to  reduce 
payments  on  high  SCC  milk  if  testing  is 
not  mandated.  Therefore,  the  witness 
urged  that  testing  be  conducted  no  less 
than  5  times  per  month  with  at  least  one 
test  per  week.  Furthermore,  the  witness 
recommended  that  if  no  tests  are 
available,  the  handler  should  assume 
the  milk  falls  in  the  highest  adjustment 
category  of  750.000  SCC  per  milliliter. 

Leprino's  production  manager 
proposed  that  before  any  positive  price 
adjustments  are  made,  producer  milk 
should  meet  (aside  from  antibiotics 
restrictions  and  added  water 
limitations)  minimum  quaUty  criteria 
such  as  psychrotrophic  bacteria  count  of 
less  than  25,000,  and  raw  bacteria  or 
standard  plate  count  of  less  than  15,000. 
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The  qualify  expert  for  Leprino 
testified  that  in  addition  to  SCC  raw 
bacterial  count  (SPC)  and 
psychrotrophic  bacteria  also  have  a 
•direct  influence  on  milk  quality  and 
hence  its  value  to  a  processor.  The    ' 
witness  stated  that  SPC  gives  ari 
indication  of  sanitary  practices  around 
milking,  transferring  and  the  storage  of 
milk.  The  witness  claimed  that  SPC  has 
been  recognized  and  widely  used  as  a 
basis  for  valuing  milk.  She'added  that 
psychrotrophic  oacteria  are  those 
bacteria  capable  of  appreciable  growth 
under  commercial  refrigeration, 
regardless  of  the  optimal  growth 
temperature  of  the  organisms. 
According  to  the  witness,  the  bacteria 
degrades  protein  and  fats,  causing  off- 
flavors,  odors,  slime  formation  and 
reduction  in  cheese  yields. 

The  vritness  indicated  that  Leprino 
would  accept  once  per  month  testing  for 
both  SPC  and  psychrotrophic  bacteria, 
which  is  currently  being  done  In  most 
milk  premium  quality  programs,  as 
opposed  to  five  tests  per  month  because 
of  the  increased  laboratory  costi  that 
would  result.  The  witness  stated  that  if 
one  test  has  to  be  eliminated,  Leprino 
would  settle  for  psychrotrophic  bacteria 
testing. 

The  NPO  witne.ss  aivd  MIFs  brief 
observed  that  SOC  is  only  one  of  several 
factors  in  NFO's  and  other  quality 
programs.  MIF's  brief  pointed  out  that 
current  voluntary  programs  are  based  on 
bacteria  level  and  standard  plate  count 
in  addition  to  SCC.  Additionally,  the 
witness  stated  that  the  incorporation  of 
a  SCC  adjustment  would  destroy  the 
flexibility  of  volimtary  quality 
programs. 

"The  NPO  witness  stated  that  adoption 
of  a  SCC  adjustment  would  overstate  the 
importance  of  SCC  among  other  factors 
used  in  determining  milk  quality.  The 
witness  claimed  that  the  MMPA' 
proposal  elevates  SCCs  to  a 
disproportionate  role  in  determining  the 
value  of  milk.  He  argued  that  this 
disproportionate  emphasis  on  SCCs  is 
exacerbated  by  the  inherent  vagaries  of 
testing  for  SCCs. 

The  MIF  brief  and  the  NPO  witness 
stated  that  somatic  cell  count  is  one  of 
the  more  volatile  variables  in  the 
measurement  of  milk  quality  and  can 
vary  signlScantly  within  the  same  herd. 
The  ?^JFO  representative  noted  that  the 
MMpA  fcxpert  w  itness  testified  at  the 
multiple  component  pricing  hearing  for 
Orders  33,  36  and  49  that  tests  for  SCC 
are  mbch  less  precise  than  tests  for 
butterfa?  or  protein.  The  witness 
explained  that  the  variations  in  SCC 
tests  within  a  herd  during  a  month  ar? 
much  greater  than  for  butterfat  or 
protein. 


According  to  MIF's  brief,  there  is  no 
quantifiable  scientific  evidence  that  the 
level  of  somatic  cells  results  in  any 
appreciable  difference  in  the  attributes 
of  fluid  milk,  particularly  attributes 
which  would  be  discernible  by 
consumers.  MIF  described  tbe  f«stimony 
of  MMPA  as  failing  to  make  an  absolute 
statement  regarding  quantifiable 
economic  benefits  to  fluid  milk  use 
resulting  from  lower  somatic  cell 
counts.  MIF  stressed  that  there  is  no 
need  to  pay  a  premium  for  reduced 
SCCs  when  the  permissible  count  is 
being  reduced  by  regulations.  In  briefs, 
MIF  and  NFO  questioned  whether  it  is 
appropriate  for  the  Federal  Order 
system  to  adopt  a  policy  and  administer 
practices  which  allocate  economic 
advantages  and  disadvantages  among 
certain  segments  of  the  dairy  industry. 

A  somatic  cell  count  adjustment 
should  be  adopted  because  it  refiecis  the 
value  of  the  level  of  somatic  cells 
contained  in  milL  Tbe  adjustment  will 
be  on  protein  prices  received  by 
producers  for  all  producer  milk.  There 
was  significant  testimony  that  elevated 
levels  of  somatic  cells  diminish  the 
functional  value  of  milk.  A  reduction  in 
cheese  yield,  an  increased  rate  of  off- 
flavors  and  a  reduction  in  the  sbelf-Ufe 
of  a  fluid  product  all  resuh  from 
elevated  levels  of  somatic  cells. 

The  proponents'  proposed  neutral 
zone  of  300,000  to  450,000  has  been 
reduced  to  between  301,000  and 
400,000  to  better  reflect  the  market's 
average  somatic  cell  count  and  to 
correspond  more  closely  with  tbe 
multiple  component  pricing  plan 
adopted  for  Orders  33.  36  and  49. 
Although  increments  of  100.000  were 
proposed,  this  decision  brsais  down 
somatic  cell  adjustments  inio 
increments  of  50,000.  Increments  of 
50.000  assure  producers  that  if  slight 
testing  inaccuracies  (which  are  greater 
in  the  case  of  somatic  cells  than  for 
butterfat  or  protein)  cause  their  protein 
price  to  be  adjusted  to  the  next  level, 
that  a^ustment  will  not  represent  the 
entift  value  of  a  100,000  increment  of 
SCC. 

In  addition,  because  of  the  reduction 
in  the  maximum  permissible  somatic 
cell  count,  750,000  and  over  will 
become  the  maximum  increment  fai 
which  protein  prio-swill  be  adjusted 
for  somatic  cell  content.  Il  is  possible 
that  some  Grade  A  producers  may  have 
an  average  somatic  cell  count  of  750,000 
or  n;ore  for  a  month  without  losing 
Grade  A  status  because  of  diffirances 
between  the  market  adininisi.rsJors  ar.d 
health  departnieats  in  the  number  of 
leucocyte  (somatic  cell)  tests  taken  in  a 
given  period  of  time.  In  cases  w  here  a 
handler  has  not  determined  a  monthly 


average  somatic  cell  count  for  a 
producer,  it  will  be  determined  by  the 
market  administrator. 

Since  the  value  of  milk  has  been 
showTi  to  be  affected  by  tbe  level  of 
somatic  cells,  appropriate  adjustments 
must  be  determined  to  apply  to  the 
various  levels  of  somatic  cells.  These 
adjustments  will  be  used  to  adjust  the 
protein  prices  paid  to  individual 
producers.  The  somatic  cell  adjustment 
to  producer  protein  prices  will  be 
computed  by  multiplying  the 
appropriate  constant  for  increment  of 
somatic  cell  count  by  the  monthly 
average  40-pound  block  cheese  price  at 
the  National  Cheeseixchange  as 
published  monthly  l^  the  Dairy 
Division.  The  resulting  somatic  cell 
adjustment  will  be  added  or  subtracted 
from  the  protein  price  paid  to 
producers. 

The  somatic  cell  adjustment  to  be 
used  in  determining  protein  prices  paid 
to  producers  is  derived  from  the 
reduction  in  cheese  yield  as  the  somatic 
cell  level  goes  from  zero  to  1,000,000. 
converted  to  a  value  per  pound  of 
protein.  The  evidence  contained  in  the 
hearing  record  shows  that  there  is  a  one 
p)ercent  reduction  in  cheese  yields  as 
somatic  cells  increase  to  100,000,  and 
cheese  yields  decline  an  additional  two 
to  three  percent  as  somatic  cells 
increase  from  100,000  to  1.000,000. 
There  is  also  a  maximum  yield  loss  of 
about  two  percent  as  SCCs  increase  from 

100.000  to  750,000.  This  decision 
reflects  the  proportional  change  in 
cheese  yields  as«.the  SC  level  changes. 

The  constant  to  be  used  was 
computed  by  dividing  the  change  in 
cheese  yields  attributable  to  changes  in 
somatic  cell  counts  by  a  representative 
protein  test  of  producer  milk  (3.2%).  As 
proposed,  the  adjustment  to  the 
producer  protein  price  for  somatic  cell 
content  would  be  computed  by  dividing 
the  product  of  the  cheese  price  and  a 
factor  that  varies  with  the  somatic  cell 
level  by  the  representative  protein 
percent  used  in  calculating  the  handler 
protein  price. 

MMPA's  proposed  factors  varied  from 
.20  for  a  somatic  cell  count  below 

100.001  to  -  .20  fcr  a  somatic  cell  count 
above  750,000,  Lcpri.io's  proposed 
factors  varied  from  .20  to  -  .25,  aiid 
Country  Fresh  proposed  factors  varied 
from  .128  to  -  .128  This  def.i.siou 
includes  fai{:;rs  that  vzry  from  .25  to 

-  .25  and  an?  based  cri  the  -fc.'.iction  in 
cheese  yield  a.ssociated  v.  .tb  vcrving 
so.'iiaiic  cell  cou;  ts  AitJici>t;li  .20  was 
the  maximum  positive  iaci^r  proposed, 
.25  should  not  overcCi.ipeiiscie 
producers  ior  procot  ing  1 1: ?  highest 
quality  milk. 
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The  f^ors  adopted  in  this  decision 
are  similar  to  the  ones  proposed,  with 
the  largest  di^rence  occurring  at  SCC 
levels  below  151.000  and  above 
500,000.  Record  testimony  reveals  that 
milk  containing  between  100,000  and 
200,000  SCC  yield  the  greatest  benefits 
and  milk  containing  more  than  500,000 
SCC  yield  the  greatest  losses  in  cheese 
production.  Evidence  also  reveals  that 
SCC  per  milliliter  of  milk  typically 
ranges  between  200.000  and  400,000. 
Therefore,  it  is  logical  to  assume  that  the 
majority  of  Order  40  producers'  SCCs 
will  fall  within  the  200.000  to  400,000 
range. 

As  shown  in  Table  1,  the  factors  to  be 
used  in  adjusting  handler  and  producer 
protein  prices  for  somatic  cell  content 
do  not  reflect  a  linear  relationship 
between  cheese  yields  and  somatic  cells 
because  the  relationship  between  these 
factors  is  not  linear.  Dividing  these 
factors  by  a  standard  protein  content  of 
3.2  yields  the  constants  shown  in  Table 
1  to  be  used  for  computing  the  somatic 
cell  adjustment.  Use  of  a  constant 
substantially  simplifies  the  computation 
of  the  somatic  cell  adjustment  without 
changing  the  corresponding  value.  This 
result  occurs  because  the  protein 
percentage  must  change  by  a 
considerable  amount  before  the 
adjustment  will  change.  Therefore,  the 
somatic  cell  adjustment  will  be 
calculated  by  multiplying  the  constant 
corresponding  to  each  somatic  cell 
count  interval  by  the  average  price  of 
40-pound  block  cheese  at  the  National 
Cheese  Exchange  as  reported  monthly 
by  the  Dairy  Division. 

Table  1.— Factors  and  Constants 
To  Be  Used  in  Computing  the 
Somatic  Cell  Adjustment 


Table  1.— Factors  and  Constants 
To  Be  Used  in  Computing  the 
Somatic  Cell  Adjustment— Con- 
tinued 


Somatic  ceil 
counts 

Factors 

Constants  for 
computing 
the  somatic 
cell  adjust- 
ment 

1  to  50.000 

51 ,000  to 

100  000 

.250 
.200 
.150 
.100 
.050 
.025 
.000 
.000 
-.025 
-.050 

.078125 
.062500 

101 .000  to 
150,000 

.046875 

151,000  to 

200.000 „. 

201.000  to 

250  000      

.031250 
.015625 

251 ,000  to 

300,000 

301.000  to 

350  000 

.0078125 
.0000000 

351.000  to 
400  000 

.0000000 

401 ,000  to 
450  000 

-.0078125 

451,000  to 

500.000 

-.015625 

Somatic  cell 
counts 

Factors 

Constants  for 

computing 

the  somatic 

cell  adtust- 

ment 

501.000  to 
550,000 

-.075 

-.100 

-.125 

-.150 

-.200 
-.250 

-  .0234375 

551 .000  to 
600  000 

-.031250 

601 .000  to 
650  000 

-.0390625 

651 ,000  to 
700  000 

-.046875 

701.000  to 
750  000 

-.062500 

751.000  to  above 

-.078125 

Several  hearing  participants  indicated 
that  there  is  a  great  deal  of  overlap 
between  Order  40  and  Orders  33.  36  and 
49,  and  stressed  the  importance  of 
xmiformity  between  the  orders.  This 
decision  differs  from  the  one  recently 
issued  for  Orders  33,  36  and  49  because 
it  recommends  a  somatic  cell 
adjustment  on  all  producer  milk,  as 
proposed.  Proponents  submitted  their 
proposal  after  the  recommended 
decision  was  issued  for  Orders  33,  36 
and  49,  but  before  the  final  decision  in 
that  proceeding  was  issued.  There  is  no 
reason  to  believe  that  the  resulting 
difference  between  the  orders  will  have 
an  adverse  effect  by  allowing  Order  40 
handlers  a  competitive  advantage  over 
Orders  33,  36  and  49,  or  vice  versa. 

Although  there  is  considerable 
overlap  in  the  production  areas  of  these 
four  markets,  significant  differences 
currently  exist  in  the  prices  paid  to 
producers  located  in  the  same 
production  areas  but  pooled  under 
different  orders.  It  is  not  likely  that  the 
considerably  smaller  differences  in 
somatic  cell  adjustments  to  producer 
protein  prices  will  cause  any  marketing 
disorders  in  milk  procurement 
arrangements  between  the  four  „.-  - 
marketing  areas. 

Regarding  assertions  that  somatic  cell 
adjustments  would  increase  Class  I 
handlers'  cost  of  milk  significantly,  it  is 
unlikely  that  any  handler's  total  milk 
receipts  would  vary  greatly  from  the 
market's  average  SCC.  Even  handlers 
with  a  somatic  cell  average  in  the 
201,000-250.000  range  will  pay  an  SCC 
adjustment  of  no  more  than  about  6 
cents  per  hundredweight,  which  would 
still  result  in  a  lower  Class  I  price  than 
is  effective  in  any  of  the  other  three 
marketing  areas.  It  is  also  probable  that 
application  of  somatic  cell  adjustments 
to  milk  used  in  Classes  11  and  III,  but  not 


in  Class  I,  would  result  in  Class  I 
handlers  receiving  lower-quality  milk 
from  suppliers  without  the  payment  of 
additional  premium. 

The  effect  of  somatic  cell  adjustments 
on  the  advance  nature  of  Class  I  prices 
should  be  expected  to  be  minimal.  The 
somatic  cell  adjustments  are  a  very 
small  portion  of  the  cheese  price  and 
any  changes  from  month  to  month 
would  be  correspondingly  small  in 
relation  to  changes  in  the  cheese  price. 
In  addition,  the  biggest  factor  in  Class  I 
price  movements  is  the  amount  of 
change  in  the  M-W  price,  which  can  be 
expected  on  average  to  represent  ten 
times  the  change  in  the  cheese  price. 

Testimony  in  the  record  also  reveals 
that  Liberty  Dairy,  the  Dean  Foods  plant 
located  in  Evert,  Michigan,  has  a 
premium  program  currently  in  effect 
that  includes  a  somatic  cell  count  as  one 
of  the  factors  in  pricing  milk. 
Approximately  85  to  90  percent  of  the 
milk  received  at  the  plant  is  utilized  in 
Class  I. 

The  argument  that  somatic  cell  counts 
have  wider  fluctuations  than  butterfat  or 
protein  tests  is  apparently  valid. 
However,  the  hearing  record  does  not 
contain  enough  evidence  that  the 
variability  in  testing  outweighs  the 
benefits  of  including  SCCs  in  the  MCP 
plan.  As  specified  in  the  Agricultural 
Marketing  Agreement  Act  of  1937,  one 
of  the  functions  of  the  market 
administrator  is  "Providing  *  *  *  for 
the  verification  of  weights,  sampling 
and  testing  of  milk  purchased  from 
producers."  7  U.S.C.  608c(5)(E)  Since 
the  market  administrator  will  now  be 
verifying  the  sampling  and  testing  of 
milk  for  somatic  cells,  the  variation  in 
somatic  cell  levels  due  to  testing  should 
be  minimized  much  as  the  differences 
in  butterfat  tests  due  to  testing 
variations  were  minimized  when  the 
Federal  milk  order  program  was  first 
instituted. 

The  Agricultural  Marketing 
Agreement  Act  in  7  U.S.C.  608c(5) 
authorizes  the  Secretary  to  adjust 
minimum  prices  paid  to  producers 
based  upon  the  quality  of  the  milk 
purchased.  Therefore,  the  argument  that 
somatic  cells  cannot  be  used  as  a 
criterion  for  adjusting  a  producer's  pay 
price  is  invalid.  Furthermore,  the 
hearing  record  shows  that  the  level  and 
presence  of  somatic  cells  directly  affect 
the  quality  and  grade  of  milk  in  that 
SCCs  above  a  certain  level  result  in  the 
loss  of  a  producer's  Grade  A  permit. 

Recora  evidence  indicates  that  SCC  is 
only  one  of  the  factors  that  affect  milk 
quality.  However,  there  is  not  enough 
substantial  evidence  to  include  other 
factors,  such  as  psychrotrophic  and  raw 
bacteria  coimt,  as  criteria  used  to 
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determine  milk  quality  for  payment 
purposes.  Testimony  indicates  that 
there  may  be  merit  in  including  other 
quality  factors  besides  SCC  in  Federal 
milk  order  pricing,  but  further  study  of 
the  role  of  such  other  factors  in  affectihg 
the  value  of  milk  is  needed.  In  any  case, 
the  inclusion  of  other  quality  factors  in 
this  proceeding  goes  beyond  the  scope 
of  the  hearing  notice. 

With  the  inclusion  of  muhiple 
component  pricing  in  the  Soulhem 
Michigan  order  as  a  result  of  this 
decision,  certain  conforming  changes 
need  to  be  made  in  the  order  to 
implement  this  decision.  Since  protein 
will  now  be  priced  under  the  order, 
each  handler  will  need  to  include  the 
amount  of  milk  protein  contained  in 
total  producer  receipts,  including 
protein  contained  in  producer  milk 
diverted  to  other  plants,  with  its  report 
of  receipts  and  utilization.  The 
assumption  will  be  made  that  the 
protein  is  uniformly  contained  in  the 
skim  portion  of  the  milk  and  may  not 
be  separated  easily.  Therefore,  the 
protein  will  follow  the  skim  milk 
through  the  allocation  process  and  be 
allocated  proportionately  with  the  skim 
milk-  For  handlers  filing  payroll  reports 
with  the  market  administrator,  the  milk 
protein  content  and  the  average  somatic 
cell  count  of  each  producer's  milk 
protein  content  will  be  included  on  the 
payroll  report  in  addition  to  the 
information  currently  reported  to  the 
market  administrator  on  such  reports. 

To  determine  the  proper  price  of  milk 
components  under  the  amended  order, 
several  price  computations  must  be 
defined.  These  are  the  skim  milk  price, 
the  butterfat  price  and  the  protein  price. 
The  skim  milk  price  per  hundredweight 
will  be  determined  by  subtracting  the 
butterfat  differential  multiplied  by  3.5 
from  the  Class  III  price.  The  butterfat 
price  per  pound  will  be  determined  by 
adding  the  skim  milk  price  divided  by 
100  to  the  butterfat  differential.  The 
handler  protein  price  per  pound  will  be 
determined  by  subtracting  the  butterfat 
price  per  pound,  multiplied  by  3.5,  from 
the  Class  III  price  and  dividing  the 
result  by  the  average  protein  content  of 
milk  used  in  obtaining  the  basic  formula 
price  (the  Minnesota-Wisconsin  price). 
Two  separate  marketwide  poo^  will 
be  used  to  determine  the  amount  that 
producers  will  be  paid  for  the  milk,  and 
the  protein  contained  in  the  milk,  that 
they  deliver.  The  first  marketwide  pool 
will  determine  the  weighted  average 
differential,  while  the  second 
marketwide  pool  will  determine  the 
producer  protein  price.  The  weighted 
average  differential  is  the  additional 
value  of  the  Class  I  and  Class  II  milk  in 
the  pool  and  will  be  paid  on  all 


producer  milk.  The  producer  protein 
price  is  determined  by  the  amount  of 
protein  used  in  Class  II  and  Class  III  and 
the  amount  of  skim  milk  used  in  Class 
I.  In  determining  payments  to 
producers,  the  producer  protein  price 
will  be  adjusted  for  each  producer's 
somatic  cell  count,  and  be  paid  on  a  per 
pound  of  protein  basis. 

The  weighted  average  differential  is 
determined  by  computing  for  each 
handier  the  differential  value  of  the 
product  pounds  used  in  Class  I  and 
Class  II  and  then  adding  or  subtracting, 
as  is  appropriate,  the  value  of  such 
items  as  inventory  reclassification, 
shrinkage  or  overage,  receipts  of  other 
source  milk  allocated  to  Class  I,  receipts 
from  unregulated  supply  plants,  and 
location  adjustments.  The  above  values 
are  then  combined  for  all  handlers  and 
the  value  of  producer  location 
adjustments  and  one-half  the 
unobligated  balance  in  the  producer 
settlement  fund  are  added.  The  resulting 
value  is  then  divided  by  the  total 
pounds  of  producer  milk  in  the  pool 
and  an  amount  not  less  than  six  cents 
or  more  than  seven  cents  will  be 
subtracted  to  arrive  at  the  weighted 
average  differential  for  the  zero  zone. 

The  producer  protein  price  is 
determined  by  combining,  for  all 
handlers,  the  value  of  the  pounds  of 
skim  milk  allocated  to  Class  I  at  the 
skim  milk  price  with  the  value  of 
protein  contained  in  the  skim  milk 
allocated  to  Class  II  and  Class  III  at  the 
handler  protein  price.  The  resulting 
total  is  divided  by  the  total  pounds  of 
protein  contained  in  pooled  producer 
milk.  Each  producer's  protein  price  will 
then  be  adjusted  for  the  average  somatic 
cell  count  of  the  individual's  producer 
milk.  The  somatic  cell  adjustment  will 
be  determined  by  multiplying  the 
cheese  price  by  the  appropriate  constant 
for  each  producer's  average  somatic  cell 
count. 

Each  producer  will  be  paid  based  on 
total  product  pounds  at  the  weighted 
average  differential  at  the  applicable 
zone,.tiie  pounds  of  protein  contained 
in  the  producer  milk  at  the  protein  price 
adjusted  for  the  producer's  average 
somatic  cell  count  and  the  pounds  of 
butterfat  contained  in  the  producer  milk 
at  the  butterfat  price. 

The  value  of  producer  milk  to  each 
handler  will  consist  of  the  sum  of  the 
value  of  pounds  of  producer  milk  in 
Class  I  times  the  difference  between  the 
Class  I  and  Class  III  prices,  the  pounds 
of  producer  milk  in  Class  II  times  the 
difference  between  the  Class  II  price  and 
the  Class  III  price,  the  value  of  overage, 
inventory  reclassification,  other  source 
milk,  receipts  from  unregulated  supply 
plants,  handler  location  adjustments. 


the  value  obtained  by  multiplying  the 
pounds  of  skim  milk  in  Class  I  by  the 
skim  milk  price  and  the  value  obtained 
by  multiplying  the  pounds  of  protein 
contained  in  the  skim  milk  in  Class  II 
and  Class  III  by  the  protein  price.  The 
pounds  of  protein  shall  be  computed  by 
multiplying  the  pounds  of  skim  milk  in 
Class  II  and  Class  III  by  the  percentage 
of  protein  contained  in  the  skim  milk  of 
the  handler's  producer  milk. 

A  handler's  obligation  to  the  producer 
settlement  fund  will  be  the  difference 
between  the  value  of  producer  milk  to 
the  handler  and  the  sum  of:  (a)  The 
value  of  the  handler's  receipts  of 
producer  milk  at  the^ weighted  average 
differential  price  aftef^djusting  for  the 
producer's  location,  (b)  the  value  of  the 
protein  contained  in  the  handler's 
receipts  of  producer  milk  at  the 
producer  protein  price,  and  (c)  the  value 
of  other  source  milk  at  the  weighted 
average  differential  adjusted  for  the 
location  of  the  plant  from  which  the 
milk  was  shipped. 

Somatic  cell  adjustments  to  protein 
prices  will  be  made  when  handlers  pay 
producers  for  their  milk.  As  in  the  case 
of  payments  to  producers  for  butterfat, 
these  adjustments  do  not  have  to  be 
included  in  pool  obligations  or  credits 
for  payments  to  producers.  The  handlers 
receiving  producer  milk  will  pay  for  the 
protein  in  the  milk  based  on  its  somatic 
cell  count  because  they  are  the  parties 
directly  affected  by  the  quality  of  milk 
they  receive. 

3.  Administrative  Assessment 

The  maximum  allowable  rate  of 
assessment  to  be  paid  by  handlers  to 
cover  the  cost  of  administering  the 
Southern  Michigan  order  should  be 
increased  to  4  cents  per  hundredweight. 
The  assessment  would  continue  to  be 
applied  to  the  same  milk  to  which  the 
present  assessment  applies.  The  Act 
specifies  that  persons  who  are  regulated 
shall  pay  the  cost  of  operating  the 
program  through  an  assessment  on  the 
milk  handled  by  regulated  persons  who 
are  defined  as  handlers  under  the  order. 
The  present  2-cent  per  hundredweight 
maximum  allowable  rate  of  assessment 
has  been  provided  for  the 
administration  of  Order  40  since  the 
order  became  effective  on  December  1, 
1960. 

The  two-cent  increase  in  the 
maximum  allowable  rate  was  proposed 
by  MMPA.  A  witness  for  the  cooperative 
association  testified  that  the  present 
ceiling  on  the  deduction  rate  for 
administrative  services  does  not 
adequately  compensate  the  market 
administrator  for  all  services  rendered. 
In  a  post-hearing  brief,  MMPA  stated 
that  the  market  administrator  should 
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have  the  suthority  to  collect  revenue 
necessary  to  perform  the  duties  required 
by  regutetions.  There  was  no  other 
testimony  on  this  proposal  at  the 
hearing.  NFO's  brief  expressed  support  , 
for  MMPA's  proposal. 

The  Ohio  Valley.  Eastern  Ohio- 
Western  Pennsylvania,  Southern 
Michigan  and  Michigan  Upper 
Peninsula  orders  (Orders  33,  36.  40  and 
44)  are  administered  under  the 
supervision  of  a  single  market 
administrator,  headquartered  in 
Cleveland,  Ohio.  Prior  to  1992.  Federal 
Orders  33  and  36  were  administered  by 
another  market  administrator. 

The  Balance  Sheets  and  Income  and 
Expense  Statements  for  the 
Administrative  Fund  are  compiled  by 
the  market  administrator  and  reported 
annually  to  regulated  handlers  as  well 
as  to  other  interested  parties.  Record 
data  for  the  years  1990  and  1991  show 
that  the  administrative  expenses 
associated  with  the  operation  of  Orders 
40  and  44  exceeded  the  income  the 
market  administrator  received  from 
assessments  by  $80,000.  However,  when 
the  four  markets  were  consolidated  in 
1992.  income  exceeded  expenses  by 
S400.000.  The  change  indicates  that 
Orders  33  and  36  are  bearing  some  of 
the  financial  responsibilities  of  Orders 
40  and  44. 

The  witness  for  MMPA  stated  that  the 
current  rates  of  assessment  for  Federal 
Orders  33  and  36  are  higher  than  for 
Orders  40  and  44.  Furthermore,  the 
witness  noted,  the  recent  recommended 
decision  for  Orders  33  and  36  sets  the 
maximum  allowable  deduction  rate  for 
administrative  services  at  4  cents  per 
hundredweight. 

Handlers  and  producers  serving  the 
market  have  jointly  asked  that  a  new 
multiple  component  pricing  program  be 
provided  to  adjust  the  value  of  milk 
used  by  regulated  handlers  and 
payments  to  producers.  The 
implementation  and  administration  of 
that  pricing  plan  for  Order  40  may 
require  the  purchase  of  some  new 
laboratory  equipment  and  the 
performance  of  additional 
administrative  duties.  Many  of  the 
testing  expenses  associated  with  the 
multiple  component  pricing  plan  will 
be  paid  for  with  money  from  the 
marketing  service  fund.  However,  since 
the  value  of  milk  used  by  handlers  in 
Classes  I,  II  and  HI  will  be  established 
on  the  basis  of  the  milk's  butterfat, 
protein  and  somatic  cell  content,  some 
of  the  expenses  related  to  establishing 
the  level  of  these  factors  in  producer 
milk  likely  will  be  paid  for  with  money 
h-om  the  adminiatntive  fund.  Thus, 
there  is  no  reason  to  expect  the 


expenses  of  administering  the  order  to 
decline. 

Providing  a  higher  maximum  rate  of 
assessment  in  the  order  does  not  mean 
that  the  higher  rate  tvill  apply 
automatically  when  the  amended  order 
becon>es  effective.  The  amendment 
gives  the  market  administrator  the 
discretionary  authority  to  set  the  rate  at 
any  level  up  to  the  maximum  specified 
in  the  order.  When  the  amended  order 
becomes  effective,  the  market 
administrator  may  decide  that  no 
change  in  the  effective  assessment  rate 
is  necessary,  or  that  some  increase  to  a 
level  less  than  the  maximum  allowed  is 
warranted.  Further,  an  increase  in  the 
maximum  rate  will  assure  that  Order  40 
will  bear,  with  Orders  33  and  36,  an 
equitable  share  of  the  cost  of  ojierating 
the  market  administrator's  office. 

4.  Marketing  Service  Assessment 

The  maximum  rate  of  deduction  from 
payments  to  nonmember  producers  for 
the  cost  of  providing  marketing  services 
such  as  butterfat,  protein,  somatic  cell 
testing,  and  market  information  for 
nonmember  producers  should  be 
increased  to  7  cents  per  hundredweight 
under  the  Southern  Michigan  order.  The 
increase  is  needed  to  assure  sufficient 
revenue  to  cover  the  expenses  incurred 
by  the  market  administrator  in 
providing  such  services  to  producers 
who  are  not  members  of  a  qualified 
cooperative  association.  Currently,  the 
maximum  allowable  deduction  for  such 
services  is  5  cents  per  hundredweight. 
Like  the  administrative  assessment,  this 
maximum  rate  has  been  effective  since 
December  1. 1960. 

Michigan  Milk  Producers  Association 
proposed  that  the  maximum  allowable 
assessment  rate  for  marketing  services 
be  increased  to  7  cents  per 
hundredweight.  The  MMPA 
representative  testified  that  the  market 
administrator  provides  services  which 
involve  verification  of  weights,  samples 
and  tests  of  milk  received  from 
producers,  as  well  as  providing  market 
information  to  producers  who  are-ndt 
members  of  a  coojjerative  association. 
The  witness  and  MMPA's  post-ltearing 
brief  stated  that  in  order  for  the  market 
administrator  to  adequately  perform  the 
duties  required  by  the  order,  he  must  be 
allowed  to  have  the  authority  to  collect 
the  revenue  necessary  to  provide  those 
services.  A  post-hearing  brief  filed  on 
behalf  of  NPO  supported  MMPA's 
prop>osal.  There  was  no  opposition  to 
theprowjsal. 

Tne  Ohio  Valley,  Eastern  Ohio- 
Western  Pennsylvania.  Southern 
Michigan  and  Michigan  Upper 
Peninsula  orders  (Orders  33,  36,  40  and 
44)  are  administered  under  the 


supervision  of  a  single  market 
administrator,  headquartered  in 
Cleveland,  Ohio.  Prior  to  1992,  Federal 
Orders  33  and  36  were  administered  by 
another  market  administrator. 

The  Balance  Sheets  and  Income  and 
Expense  Statements  for  the  Marketing 
Service  Fund  are  compiled  by  the 
market  administrator  and  reported 
annually  to  nonmember  producers  as 
well  as  to  other  interested  parties. 
Record  data  for  the  years  1990  and  1991 
show  that  the  expenses  incurred  by  the 
market  administrator  in  providing 
marketing  services  exceeded  income  by 
about  $54,000.  In  1992.  when  the 
statements  for  the  four  markets  were 
combined,  expenses  exceeded  income 
by  approximately  $116,000. 

It  is  evident  from  the  foregoing  that 
the  5-cent  deduction  from  producer 
payments  for  marketing  services  in  the 
Southern  Michigan  order  have  been 
inadequate  to  cover  the  costs  incurred 
in  the  performance  of  such  duties  by  the 
market  administrator.  It  also  shows  that 
the  financial  situation  worsened  when 
the  staten>ents  were  combined  in  1992. 
The  increase  will  align  the  maximum 
marketing  service  assessment  rate  of 
Order  40  with  that  recently  adopted  for 
Orders  33  and  36.  In  addition,  the 
multiple  component  pricing  plan 
adopted  in  this  decision  will  require 
additional  testing  activities.  Since  not 
all  hai>dlers  are  equipped  to  make  all  of 
the  determinations  that  will  be  required 
under  the  amended  order,  many  of  these 
duties  will  have  to  be  performed  by  the 
market  administrator  responsible  for 
administering  the  order. 

The  7-cent  maximum  rate  of 
deduction  for  marketing  services 
proposed  by  MMPA  should  be  provided 
in  Order  40.  The  higher  rate  should  give 
the  market  administrator  the  necessary 
flexibility  to  conduct  effective 
marketing  service  programs,  including 
any  additional  duties  relating  to  the 
implementation  and  administration  of 
the  new  pricing  program  that  will  be 
incorporated  in  the  order. 

Provision  of  a  7-cent  maximum  rate 
does  not  mean  that  the  7-cent  rate  will 
become  effective  automatically. 
Maximum  rather  than  fixed  rates  of 
deduction  are  specified  in  the  orders 
because  the  relationship  between 
income  and  expenses  for  the  fund  is 
subject  to  many  variables.  Changes  in 
the  pounds  of  nonmember  milk 
marketed  and  the  rate  assessed  on  these 
marketings  increase  or  decrease  the 
income  of  the  marketing  service  fund, 
while  changes  in  order  requirements 
and  the  expenses  of  providing 
marketing  services  resuh  in  changes  in 
tptal  outlays. 


Federal  Register  /  Vol.  58.  No.  232  /  Monday.  December  6.  1993  /  Proposed  Rules 


64187 


An  increase  in  the  maximum 
allowable  assessment  will  give  the 
market  administrator  the  discretionary 
authority  to  set  the  rates  of  deduction 
for  marketing  services  at  levels 
necessary  to  cover  the  expense  of 
providing  marketing  services.  The 
market  administrator  may  use  his 
discretionary  authority  to  determine  if 
rales  below  the  upper  limits  adopted  in 
the  amended  order  will  provide 
sufficient  funding  to  conduct  an 
adequate  program  for  nonmember 
producers. 

Rutings  on  Proposed  Findings  and 
Conclusions 

Briefs  and  proposed  findings  and 
conclusions  were  filed  on  behalf  of 
certain  interested  parties.  These  briefs, 
proposed  findings  and  conclusions  and 
the  evidence  in  the  record  were 
considered  in  making  the  findings  and 
conclusions  set  forth  above.  To  the 
extent  that  the  suggested  findings  and 
conclusions  filed  by  interested  parties 
are  inconsistent  with  the  findings  and 
conclusions  set  forth  herein,  the 
requests  to  make  such  findings  or  reach 
such  conclusions  are  denied  for  the 
reasons  previously  stated  in  this 
decision. 

General  Findings 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  tlie  Southern 
Michigan  order  was  first  issued  and 
when  it  was  amended.  The  previous 
findings  and  determinations  are  hereby 
ratified  and  confirmed,  except  where 
they  may  conflict  with  those  set  forth 
herein. 

(a)  The  tentative  marketing  agreement 
and  the  order,  as  hereby  proposed  to  be 
amended,  and  all  of  the  terms  and 
conditions  thereof,  will  tend  to 
effectuate  the  declared  policy  of  the  Act; 

(b)  The  parity  prices  of  miUc  as 
determined  pursuant  to  section  2  of  the 
Act  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  marketing  area,  and  the 
minimum  prices  specified  in  the 
tentative  marketing  agreement  and  the 
order,  as  hereby  proposed  to  be 
amended,  are  such  prices  as  will  reflect 
the  aforesaid  factors,  insure  a  sufficient 
quantity  of  pure  and  wholesome  milk, 
and  be  in  the  public  interest; 

(c)  The  tentative  marketing  agreement 
and  the  order,  as  hereby  proposed  to  be 
amended,  will  regulate  the  handling  of 
milk  In  the  same  manner  as.  and  will  be 
applicable  only  to  persons  in  the 
respective  classes  of  industrial  and 
commercial  activity  specified  in,  the 


marketing  agreement  upon  which  a 
hearing  has  been  held;  and 

Id)  It  is  hereby  found  that  the 
necessary  expense  of  the  market 
administrator  of  the  Southern  Michigan 
order  for  the  maintenance  and 
functioning  of  that  agency  w41l  require 
the  payment  by  each  handler,  as  his  pro 
rata  share  of  such  expense,  4  cents  per 
hundredweight  or  such  lesser  amount  as 
the  Secretary  may  prescribe,  with 
respect  to  milk  specified  in  §  1040.85  of 
the  aforesaid  tentative  marketing 
agreement  and  the  order  regulating  the 
handling  of  milk  in  the  Southern 
Michigan  Federal  milk  order  as 
proposed  to  be  amended. 

Recommended  Marketing  Agreement 
and  Order  Amending  the  Order 

The  recommended  marketing 
agreement  is  not  included  in  this 
decision  because  the  regulatory 
provisions  thereof  would  be  the  same  as 
those  contained  in  the  order,  as  hereby 
proposed  to  be  amended.  The  following 
order  amending  the  order,  as  amended, 
regulating  the  handling  of  milk  in  the 
Southern  Michigan  marketing  area  is 
recommended  as  the  detailed  and 
appropriate  means  by  which  the 
foregoing  conclusions  may  be  carried 
out. 

List  of  Subjects  in  7  CFR  Part  1040 

Milk  marketing  orders. 

PART  1040— MILK  IN  THE  SOUTHERN 
MICHIGAN  MARKETING  AREA 

1.  The  authority  citation  for  7  CFR 
part  1040  continues  to  read  as  follows: 

Authority:  Sees.  1-19. 48  Stat.  31,  as 
amended;  7  U.S.C  601-674. 

1.  Section  1040.7  is  amended  by 
adding  paragraph  (b)(5)(iii)  to  read  as 
follows: 

81040.7    Pool  Plant 

•  •        •        •        • 

(b)*  •  • 

(5)*   •  • 

(iii)^  partially  regulated  distributing 
plant  that  is  neither  an  other  order 
plant,  producer-handler  plant,  nor  an 
exempt  plant  and  from  which  there  is 
route  disposition  in  consumer-type 
packages  or  dispenser  units  in  the 
marketing  area  during  the  month. 

•  *        *        •        • 

2.  Section  1040.30  is  amended  by 
revising  paragraphs  (a)(1),  (a)(6)  and 
(c)(1),  to  read  as  follows: 

§1040.30    Reports  of  receipts  and 
utilization. 

•  •        •        •        • 

(a)  •  *  • 

(1)  Receipts  of  producer  milk, 
including  producer  milk  diverted  by  the 


handler  from  the  pool  plant  to  other 
plants,  showing  the  pounds  of  milk,  and 
the  butterfat  and  milk  protein  contained 
in  the  milk; 

(6)  The  utilization  or  disposition  of  all 
milk,  filled  milk,  and  milk  products 
required  to  be  reported  pursuant  to  this 
paragraph,  including  any  information 
with  respect  to  the  receipts  and 
utilization  of  skim  milk,  butterfat  and 
milk  protein  as  the  market  administrator 
may  prescribe; 

•  •        •        *        • 

(c)'  •  • 

(1)  The  quantities  of  skim  milk, 
butterfat  and  milk  protein  contained  in 
receipts  of  milk  from'-producers;  and 

•  •        •        *        • 

3.  Section  1040.31  is  amended  by 
revising  paragraphs  (a)(2),  (a)(3)  and 
(a)(4),  to  read  as  follows: 

§  1040.31    Payroll  reports, 
(a)*   •   • 

(2)  The  total  pounds  of  milk,  with  the 
protein  and  butterfat  content; 

(3)  The  average  somatic  cell  count  of 
such  milk;  and 

(4)  The  price  per  hundredweight, 
butterfat  and  milk  protein  prices  and 
somatic  cell  adjustment  to  the  proteiif 
price,  the  gross  amount  due.  the  amount 
and  nature  of  any  deductions,  and  the 
net  amount  paid. 

•  •        •        •        • 

4.  Section  1040.41  is  amended  by 
revising  the  second  sentence  of 
paragraph  (c)  to  read  as  follows: 

$  1040.41    Shrinkage. 

•  •         •         •         • 

(c)  •  •  •  If  the  operator  of  the  plant 
to  which  the  milk  is  delivered 
purchases  such  milk  on  the  basis  of 
weights  determined  by  farm  bulk  tank 
calibration,  with  protein  and  butterfat 
tests  and  somatic  cell  counts 
determined  from  farm  bulk  tank 
samples,  the  applicable  percentage  for 
the  cooperative  association  shall  be 
zero. 

5.  Section  1040.50  is  amended  by 
revising  the  section  heading,  revising 
the  introductory  text  and  paragraph  (a), 
and  adding  new  paragraphs  (d),  (e)  and 
(f),  to  read  as  follows: 

f  1 040.50    aass  and  component  prices. 

Subject  to  the  provisions  of  §  1040.52, 
the  class  and  component  prices  for  the 
month,  per  hundredweight  or  per 
pound,  shall  be  as  follows: 

(a)  The  Class  I  price  shall  be  the  basic 
formula  price  for  the  second  preceding 
month  plus  $1.75. 

•  •        •        •        • 

(d)  Butterfat  price.  The  butterfat  price 
per  pound  shall  be  the  total  of: 
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(1)  The  skim  milk  price  per 
hundredweight  for  the  month, 
computed  ptflsuant  to  paragraph  (0  of 
this  section,  divided  by  100;  and 

(2)  The  butterfat  differential  for  the     . 
month,  computed  pursuant  to  §  1040.74 
multiplied  by  10. 

(e)  h4ilk  protein  price.  The  price  per 
pound  for  milk  protein  shall  be 
computed  by  subtracting  from  the  Class 
ni  price  the  butterfat  price  multiplied  by 
3.S.  and  dividing  the  result  by  the 
average  protein  content  of  the  milk  on 
which  the  basic  formula  price  is  based 
for  the  previous  month  as  reported  by 
the  Department  and  adjusted  for  the 
current  month  by  the  Ciairy  Division. 
and  rounding  the  result  to  the  nearest 
whole  cent. 

(f)  Skim  inilk  price.  The  skim  milk 
price  per  hundredweight  shall  be 
computed  by  subtracting  from  the  Class 
III  price  the  butterfat  differential 
computed  pursuant  to  §  1040.74  times 
35.  and  rounding  the  result  to  the 
nearest  whole  cent. 

6.  Section  1040.53  is  revised  to  read 
as  follows: 

§  1 040.53    Aimoimcement  of  class  and 
compoii#iil  pfte#s. 

The  market  administrator  shall 
announce  on  or  before: 

(a)  The  fifth  day  of  each  month: 

(1)  The  Class  I  price  for  the  following 
month; 

(2)  The  Class  m  price  for  the 
preceding  month; 

(3)  The  butterfat  differential  for  the 
preceding  month; 

(4)  The  butterfat  price,  the  milk 
protein  price,  and  the  skim  milk  price 
computed  pursuant  to  §  1040.50  (d).  (e) 
and  (f)  for  the  preceding  month;  and 

(5)  The  immthly  average  price  for  40- 
pound  blocks  of  cheese  at  the  National 
Cheese  Exchange  (Green  Bay. 
Wisconsin)  for  the  preceding  month. 

(b)  The  15th  day  of  each  month,  the 
Class  n  price  for  the  following  month 
computed  pursuant  to  §  1040.50(b). 

7.  The  heading  before  §  1040.60  is 
revised  to  read  "EHFFERENTIAL  PCXDL 
AND  HANDLER  OBUGATIONS". 

8.  Section  1040.60  is  revised  to  read 
as  follows: 

$  1040.60    Computation  of  tiandlers' 
obllgatkxis  to  pool. 

The  market  administrator  shall 
compute  each  month  for  each  handler 
with  respect  to  each  of  his  pool  plants, 
and  for  each  handler  described  in 
§  1040.9  (b)  and  (c).  an  obligation  to  the 
pool  computed  by  adding  the  following 
values: 

(a)  The  pounds  of  producer  milk  in 
Class  I  as  determined  pursuant  to 
§  1040.44  multiplied  by  the  difference 


between  the  Class  I  price  (adjusted 
pursuant  to  §  1040.52)  and  the  Class  III 
price; 

(b)  The  poimds  of  producer  milk  in 
Class  n  as  determined  pursuant  to 

§  1040.44  multiplied  by  the  difference 
between  the  Class  II  price  and  the  Class 
III  price; 

(c)  The  value  of  the  product  pounds, 
skim  milk,  and  butterfat  in  overage 
assigned  to  each  class  pursuant  to 

§  1040.44(aHl4)  and  the  value  of  the 
corresponding  protein  pounds 
associated  with  the  skim  milk 
subtracted  from  Class  n  and  Class  III 
pursuant  to  §  1040.44{a)(14).  by 
multiplying  the  skim  milk  pounds  so 
assigned  by  the  percentage  of  protein  in 
the  handler's  receipts  of  producer  ^im 
milk  during  the  month,  as  follows: 

(1)  The  hundredweight  of  skim  milk 
and  butterfat  subtracted  from  Class  I 
pursuant  to  §  1040.44(aHl4)  and  the 
corresponding  step  of  §  1040.44(b). 
multiplied  by  the  difference  between 
the  Class  I  price  adjusted  for  location 
and  the  Class  HI  price,  plus  the 
hundredweight  of  skim  milk  subtracted 
from  Class  !  pursuant  to  §  1040.44(a)(14) 
muhiplied  by  the  skim  milk  price,  plus 
the  butterfat  pounds  of  overage 
subtracted  from  Qass  I  pursuant  to 

§  1040.44(b)  multiplied  by  the  butterfat 
price; 

(2)  The  hundredweight  of  skim  milk 
and  butterfat  subtracted  from  Class  11 
pursuant  to  §  1040.44(aUl4)  and  the 
corresponding  step  of  §  1040.44(b) 
multiplied  by  the  difference  between 
the  Class  II  price  and  the  Class  m  price, 
plus  the  protein  pounds  in  skim  milk 
subtracted  from  Class  II  pursuant  to 

§  1040.44(a)(14)  multiplied  by  the 
protein  price,  plus  the  butterfat  pounds 
of  overage  subtracted  from  Class  II 
pursuant  to  §  1040.44(b)  multiplied  by 
the  butterfat  price; 

(3)  The  protein  {>ounds  in  skim  milk 
overage  subtracted  from  Class  ID 
pursuant  to  §  1040.44(a)(14)  multipHed 
by  the  protein  price,  plus  the  butterfat 
pounds  of  overage  subtracted  from  Glass 
in  pursuant  to  §  1040.44(b)  muhiplied 
by  the  butterfat  price;  -% 

(d)  The  value  of  the  product  pounds, 
skim  milk,  and  butterfat  subtracted  from 
Class  I  or  Class  D  pursuant  to 

§  1040.44(aK9)  and  the  corresponding 
step  of  §  1040.44(b),  and  the  value  of  the 
protein  pounds  associated  with  the  skim 
milk  subtracted  from  Class  II  pursuant 
to  §  1040.44(a)(9),  computed  by 
multiplying  the  skim  milk  pounds  so 
subtracted  by  the  percentage  of  protein 
in  the  handler's  receipts  of  producer 
skim  milk  during  the  previous  month, 
as  follows: 

(1)  The  value  of  the  product  poimds, 
skim  milk  and  butterfat  subtracted  from 


Class  I  pursuant  to  §  1040.44(a)(9)  and 
the  corresponding  step  of  §  1040.44(b) 
applicable  at  the  location  of  the  pool 
plant  at  the  current  month's  Class  I- 
Class  ni  price  difference  and  the  current 
month's  skim  milk  and  butterfat  prices, 
less  the  Qass  HI  value  of  the  milk  at  the 
previous  month's  protein  and  butterfat 
prices; 

(2)  The  value  of  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  II  pursuant  to  §  1040.44(a)(9)  and 
the  corresponding  step  of  §  1040.44(b)  at 
the  current  month's  Class  Il-Class  III 
price  difference  and  the  current  month's 
protein  and  butterfat  prices,  less  the 
Class  III  value  of  the  milk  at  the 
previous  month's  protein  and  butterfat 
prices; 

(e)  The  value  of  the  product  pounds, 
skim  milk  and  butterfat  subtracted"  from 
Class  I  pursuant  to  8 1040.44(a)(7)(i) 
through  (iv).  and  the  corresponding  step 
of  §  1040.44(b).  excluding  receipts  of 
bulk  fluid  cream  products  from  another 
order  plant,  applicable  at  the  location  of 
the  pool  plant  at  the  current  month's 
Class  I-Class  in  price  difference; 

(0  The  value  of  the  product  pounds, 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1040.44(a)(7Kv) 
and  (vi)  and  the  corresponding  step  of 
§  1040.44(b)  applicable  at  the  location  of 
the  transferor-plant  at  the  current 
month's  Qass  I-Class  ID  price 
difference; 

(g)  The  value  of  the  product  pounds, 
skim  milk  and  butterfat  subtracted  bom 
Class  I  pursuant  to  §  1040.44(a)(ll)  and 
the  corresponding  step  of  §  1040.44(b). 
excluding  such  hundredweight  in 
receipts  of  bulk  fluid  milk  products 
from  an  unregulated  supply  plant  to  the 
extent  that  an  equivalent  quantity 
disposed  to  such  plant  by  handlers  fully 
regulated  by  any  Federal  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order, 
applicable  at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalent  volume  was  received  at 
the  current  month's  Class  I-Class  III 
price  difference. 

(h)  The  pyounds  of  skim  milk  in  Class 
I  producer  milk,  as  determined  pursuant 
to  §  1040.44.  multiplied  by  the  skim 
milk  price  for  the  month  computed 
pursuant  to  §  1040.50(f). 

(i)  The  pounds  of  protein  in  skim  milk 
in  Class  II  and  Class  m,  computed  by 
multiplying  the  skim  milk  pounds  so 
assigned  by  the  percentage  of  protein  in 
the  handler's  receipts  of  producer  skim 
milk  diuing  the  month  for  each  report 
filed,  separately,  muhiphed  by  the 
protein  price  for  the  month  computed 
pursuant  to  §  1040.50(e). 
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(j)  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
muhiplying  $1.00  (but  not  more  than 
the  difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool     ■ 
plant  and  the  Class  III  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use,  provided  that 
the  handler  establishes  a  disposition  of 
labeled  reconstituted  fluid  milk 
products:  and 

(k)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  anotherorder  under 
§1040,76(c). 

9.  Section  1040.61  is  revised  to  read 
as  follows: 

S  104a9l    Computation  of  weighted 
average  differantlal  watua. 

For  each  month  the  market 
administrator  shall  compute  the 
weighted  average  differential  value  for 
milk  received  from  all  producers  as 
follows: 

(a)  Combine  into  one  total  the  values 
computed  pursuant  to  §  1040.60. 
paragraphs  (a)  through  (g)  and  (j)  and 
Ik),  for  ail  handlers  who  made  reports 
pursuant  to  §  1040.30  and  who  made 
payments  pursuant  to  §  1040.71  for  the 
preceding  month; 

(b)  Ada  an  amount  equal  to  the  total 
value  of  the  minus  location  adjustments 
computed  pursuant  to  §  1040.75|a)  and 
(b); 

(c)  Subtract  an  amount  equal  to  the 
total  value  of  the  plus  location 
differentials  computed  pursuant  to 

§  1040.75(a)  and  (b): 

(d)  Add  an  amount  equal  to  not  less 
than  one-half  the  unobligated  balance  in 
the  producer-settlement  fund; 

(e)  Divide  the  resulting  amount  by  the 
sum  of  the  following  for  all  handlers 
included  in  these  computations: 

(1)  The  total  hundredweight  of 
producer  milk;  and 

(2)  The  total  hundredweight  for  which 
a  value  is  computed  pursuant  to 
§1040.R0(g). 

(0  Subtract  not  less  than  6  cer.ts  not 
more  than  7  cents  per  hundredweight. 
The  result  shall  be  the  'Weighted 
Average  Differential  Price"; 

10.  Section  1040.62  is  revised  to  read 
as  follows: 

§  1 040.62    Computation  of  producer  protein 
price. 

For  each  month  the  market 
administrator  shall  compute  tiie 
producer  protein  price  to  be  paid  to  all 


producers  for  the  pounds  of  protein  in 
their  milk,  as  follows: 

(a)  Combine  into  one  total  the  values 
computed  pursuant  to  §  1040  fiO, 
paragraphs  (h)  and  (i),  for  all  handlers 
who  made  reports  pursuant  to  §  1040.30 
and  who  made  payments  pursuant  to 

§  1040.71  for  the  preceding  month; 

(b)  Divide  the  resuhing  amount  by  the 
total  pounds  of  protein  in  producer 
milk;  and 

(c)  Round  to  the  nearest  whole  cent. 
The  result  is  the  "Producer  protein 
price." 

11.  New  §§  1040.63  through  1040.66 
are  added  under  the  revised  heading 
"DIFFERENTIAL  POOL  AND 
HANDLER  OBLIGATIONS  "  to  read  as 
follows: 

11040.63    Uniform  prtea  and  handlers' 
obllgattons  for  producer  mUk. 

(a)  A  uniform  price  for  producer  milk 
containing  3.5  percent  butterfat  shall  be 
computed  by  adding  the  weighted 
average  differential  price  determined 
pursuant  to  §  1040.61  to  the  basic 
formula  price  for  the  month. 

(b)  Handler  obligations  to  producers 
and  cooperative  associations  for 
producer  milk  shall  be  determined  in 
accordance  with  the  provisions  of 
§§1040.65  and  1040.73. 

S  1040.64    Announcement  of  «wlghted 
average  diflermtlal  prtea.  producer  proMn 
prica,  8r>d  uniform  price. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  11th 
day  after  the  end  of  the  month  the 
weighted  average  differential  price 
computed  pursuant  to  §  1040.61.  the 
producer  protein  price  computed 
pursuant  to  §  1040.62  and  the  uniform 
price  computed  pursuant  to 
§  1040.63(a). 

§1040.65    Value  of  producer  mlllL 

The  value  of  producer  milk  shall  be 
the  sum  of; 

la)  The  weighted  average  differential 
price  computed  pursuant  to  §  1040.61 
and  adjusted  pursuant  to  §  1040.75; 
muhiplied  by  the  total  hundredweight 
of  producer  milk  received  from  the 
producer; 

(b)  The  producer  protein  price 
computed  pursuant  to  §-1040.62  and 
adjusted  pursuant  to  §  1040.66, 
multiplied  by  the  total  milk  protein 
contained  in  the  producer  milk  received 
from  the  producer;  and 

(c)  The  butterfat  price  computed 
pursuant  to  §  1040.50(d)  muhiplied  by 
the  total  butterfat  contained  in  the 
producer  milk  received  from  the 
producer. 


$1040.66    Computatton  of  somatic  cell 
adjustmant 

(a)  For  each  producer,  an  adjustment 
lo  the  producer  protein  price  for  the 
somatic  cell  count  of  the  producer's 
milk  shall  be  determined  by  multiplying 
the  constant  associated  with  the 
appropriate  somatic  cell  count  interval 
in  the  table  in  paragraph  (b)  of  this 
section  by  the  average  price  for  the 
nwnth  of  40-pound  blocks  of  cheese  at 
the  National  Cheese  Exchange  at  Green 
Bay.  WI.  as  reported  monthly  by  the 
Dairy  Division.  Agricultural  Marketing 
Service.  If  a  handler  has  not  determined 
a  monthly  average  somatic  cell  count,  it 
will  be  determined  by  the  market 
administrator.  f 

(b)  The  following  table  shows  the 
factors  and  constants  to  be  used  in 
computing  the  somatic  cell  adjustment. 


Corwtants  lor 

-   SomaticceM 
counts 

Factors 

compotin9 

the  somatic 

cell  adjiist- 

mem 

1  to  50.000  

51.000  10 

.250 

.078125 

100,000 

.200 

062500 

101.000  to 

150,000 

.150 

046875 

151 ,000  to 

200,000 

.100 

.031250 

201,000  to 

250,000 

.050 

.015625 

251 .000  to 

300.000 

.025 

.0078125 

301 .000  to 

350,000 

.000 

000000 

351 .000  to 

400,000 

000 

000000 

401 .000  to 

450,000 

-.025 

-  0078125 

451.000  to 

500,000  

-.050 

.015625 

501 ,000  to 

550.000   . 

-.075 

-  0234375 

551.000  to 

600,000 
601.000  to 

-  100 

.031250 

650,000 

-  125 

.0390625 

651 .000  to 

700.000 

701 ,000  to 

-.160 

-  046875 

750.000 

751,000  and 

-.200 

-  062500 

above  

-.250 

-  .078125 

12.  Section  1040.71  is  amended  by 
revising  paragraphs  (aj(l)  and  (a)(2)  to 
rvad  as  follows: 

§  1 040.7 1    Payments  to  tfte  producer- 
settiement  fund. 

la)  *    •   • 

(l)(i)  The  total  obligation  of  the 
handler  for  such  month  as  determined 
pursuant  to  §  1040.60;  or 
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tii5  In  the  case  of  a  cooperative 
association  which  is  a  handler,  the 
value  of  miik  delivered  to  other 
handlers  pursuant  to  §  1040.43(d). 

(2)  The  sum  of: 

(i)  The  value  of  such  handler's         *- 
receipts  of  producer  milk  at  the 
weighted  average  differential  price 
adjusted  pursuant  to  §  1040.73 
excluding  any  applicable  location 
adjustment  pursuant  to  §  1040.75(a)(3); 
and 

(ii)  The  value  of  the  protein  in  such 
handler's  receipts  of  producer  milk  at 
the  producer  protein  price  computed 
pursuant  to  §  1040.62:  and 

(iii)  The  value  at  the  weighted  average 
differential  price  applicable  at  the 
location  of  the  plant  from  which 
received  of  other  source  milk  for  which 
a  value  is  computed  pursuant  to 
§  1040.60(g). 

*  •        •        ■        • 

13.  Section  1040.73  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a),  paragraph  (b)(l)(ii).  and  paragraph 
(c),  to  read  as  follows: 

i  1040.73    Payments  to  producers  and  to 
cooperativa  associations, 
(a)  Except  as  provided  by  paragraph 

(b)  of  this  section,  on  or  before  the  15th 
day  of  the  each  month,  each  handler 
(except  a  cooperative  association)  shall 
pay  each  producer  for  milk  received 
from  him  during  the  preceding  month, 
not  less  than  the  value  determined 
pursuant  to  §  1040.65,  less  any  payment 
made  pursuant  to  paragraph  (d)  of  this 
section.  •   •  • 

(b)-  •  • 

(D*  •  * 

(ii)  The  total  pounds  of  butterfat,  and 
protein  contained  in  such  milk  and  the 
average  somatic  cell  count: 

«        *        •        •        • 

(c)  On  or  before  the  13th  day  after  the 
end  of  each  month,  each  handier  shall 
pry  a  cooperative  association,  which  is 
a  handler  with  respect  to  milk  received 
by  him  from  a  pool  plant  operated  by 
such  cooperative  association  or  by  bulk 
tank  delivery  pursuant  to  §  1040.9(c), 
not  less  than  an  amount  determined 
pursuant  to  §  1040.65,  less  any 
payments  made  pursuant  to  paragraph 
(d)  of  this  section. 

•  *        •        •        • 

14.  Section  1040.75  is  amended  by 
revising  paragraph  (a)(1)  and  paragraph 

(c)  to  read  as  follows: 

§1040.75    Plant  location  adiustments  for 
producers  and  on  nonpoot  millc 

(a)*   *   * 

(1)  May  deduct  for  milk  to  be  paid  for 
at  the  value  determined  pursuant  to 
§  1040.65  the  rate  per  hundredweight 
applicable  pursuant  to  §  1040.52(a)  (1) 


or  (2)  for  the  location  of  the  plant  at 
which  the  milk  was  first  physically 
received. 

•        •        •        •        • 

(c)  For  purposes  of  computation 
pursuant  to  §§  1040.71  and  1040.72  the 
weighted  average  differential  price  shall 
be  adjusted  at  the  rates  set  forth  in 
§  1040.52  applicable  at  the  location  of 
the  nonpool  plant  from  which  the  other 
source  milk  was  received  except  that  the 
weighted  average  differential  price  shall 
not  be  less  than  the  zero. 

§1040.85    [Amended] 

15.  The  introductory  text  of  §  1040.85 
is  amended  by  changing  the  words  "2 
cents"  to  ""4  cents". 

§1040.86    (Amended] 

16.  Section  1040.86  is  amended  by 
changing  the  words  "5  cents"  in 
paragraph  (a)  to  "7  cents." 

Dated:  November  29. 1993. 
Lon  Hatuniya, 
Administrator. 

|FR  Doc.  93-29749  Filed  12-3-93;  8:45  am] 
BItLiNO  COOC  M10-M-P 


FEDERAL  ELECTION  COMMISSION 

11CFR  Parts  100  and  113 
[Notice  1993-32] 

Expenditures;  Personal  Use  of 
Campaign  Funds 

agency:  Federal  Election  Commission. 
ACTION:  Notice  of  hearing. 

SUIMMARY:  On  August  30, 1993,  the 
Federal  Election  Commission  published 
a  Notice  of  Proposed  Rulemaking 
regarding  the  personal  use  of  campaign 
funds.  58  FR  45463.  In  a  subsequent 
document  the  Commission  invited 
persons  who  would  be  interested  in 
testif>'ing  at  a  public  hearing  on  the 
proposed  rules  to  submit  requests  to 
testify.  58  FR  52040.  The  Commission 
received  three  requests  to  testify  in 
response  to  this  invitation.      "'"  * 
Consequently,  the  Commission  has 
decided  to  hold  a  public  hea'rtng  on  the 
proposed  rules. 

DATES:  The  Commission  will  hold  the 
hearing  on  its  proposed  rules  on  the 
personal  use  of  campaign  funds  on 
January  12, 1994  at  10  a.m. 

Any  additional  persons  who  wish  to 
testify'  at  the  hearing  should  inform  the 
Commission  in  writing  before  December 
10, 1993. 

ADDRESSES:  Requests  to  testify  must  be 
in  writing  and  addressed  to  Ms.  Susan 
E.  Propper,  Assistant  General  Counsel, 
999  E  Street.  NW..  Washington.  DC 


20463.  The  hearing  will  be  held  at  the 
Federal  Election  Commission,  Ninth 
Floor  Hearing  Room,  at  that  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Susan  E.  Propper.  Assistant  Genera! 
Counsel,  999  E  Street,  NW., 
Washington.  DC  20463,  (202)  219-3690 
or  (800) 424-9530. 

Dated:  November  30. 1993 
Scott  E.  Thomas. 

Chairman,  Federal  Election  Commission. 
jFR  Doc  93-29600  Filed  12-3-93;  8  45  am] 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  230 

[Regulation  DO;  Docket  No.  R-0812] 

Truth  in  Savings;  Proposed  Regulatory 
Amendment 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Proposed  rule. 

summary:  The  Board  is  publishing  for 
comment  proposed  amendments  to 
Regulation  DD  (Truth  in  Savings)  to 
provide  a  more  precise  calculation  of 
annual  percentage  yields  (APYs)  for 
certain  accounts  under  a  uniform 
method  that  gives  consumers  an 
enhanced  basis  for  comparing  across  a 
broad  range  of  accounts.  This  action  is 
taken  in  response  to  difficulties  that 
some  institutions  have  experienced  with 
the  current  formula.  Under  the  proposal, 
the  APY  would  reflect  not  only  the 
effect  of  compounding  but  also  the  time 
value  of  money  for  consumers  who 
receive  interest  payments  during  the 
term  of  the  account.  The  amendments 
would  not  affect  accounts  that  make  a 
single  interest  payment  at  maturity 
(whether  or  not  compounding  occurs), 
nor  would  they  affect  most  accounts 
with  daily  compounding.  The  Board 
also  solicits  comment  on  whether  taKiii^ 
a  narrower  approach — or  leaving  the 
regulation  unchanged — is  preferable, 
given  the  potential  burden  associated 
with  implementing  a  different 
calculation  method  at  this  time. 
DATES:  Comments  must  be  received  on 
or  before  January  13,  1994. 
ADDRESSES:  Comments  should  refer  to 
Docket  No.  R-0812,  and  may  be  mailed 
to  William  W.  Wiles,  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20551. 
Comments  also  may  be  delivered  to 
Room  B-2222  of  the  Eccles  Building 
between  8:45  a.m.  and  5:15  p.m. 
weekdays,  or  to  the  guard  station  in  the 
Eccles  Building  courtyard  on  20th  Street 
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Nl ».  (between  Constitution  Avenue  and 
C  Street)  at  any  time.  Comments  may  be 
inspected  in  Room  MP-500  of  the 
Martin  Building  between  9  a.m.  and  5 
p.m.  weekdays,  except  as  provided  in  12 
CFR  261.8  of  the  Board's  rules  regarding 
lh« !  availability  of  information. 
FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Ahrens,  K)Tjng  Cho.  Kurt  S<.bumacher 
or  Mary  Jane  Seebach.  Staff  Attorneys. 
Division  of  Consumer  and  Community 
Affairs,  Board  of  GovemoES  of  the 
Federal  Reserve  System,  at  (202)  4.'i2- 
3667  or  452-2412;  for  questions 
associated  with  the  regulatory  flexibility 
analysis,  Gregory  Elliehausen, 
Economist,  Office  of  the  Secretary,  at 
(202)  452-2504;  for  the  hearing 
impaired  only,  Dorothea  Thompson. 
Telecommunications  Device  for  the 
Deaf,  at  (202)  452-3544, 
SUPfl.EMEMTARY  INFORMATION:  (l) 
Background.  The  Truth  in  Savings  Act 
(act)  (12  U.S.C  4301  et  seq.)  requires 
depository  institutions  to  provide 
disclosures  to  consumers  about  their 
deposit  accounts,  including  an  APY  on 
interest-bearing  accounts.'  The  law  also 
contains  rules  about  advertising  deposit 
accounts,  including  accounts  et 
depository  institutions  offered  to 
consumers  by  deposit  brokers.  The 
Board  is  authoriz(Bd  in  section  269(a)(3) 
of  the  act  to  make  adjustments  and 
exceptions  that,  in  its  judgnaent,  are 
necessary  or  proper  to  carry  out  the 
purposes  of  the  act  or  to  facilitate 
compliance  with  the  requirements  of  the 
act.  The  act  is  implemented  by  the 
Board's  R^ulation  DD  (12  CFR  part 
230),  which  became  effective  June  21, 
1993.  (See  final  rule  published  on 
September  21. 1992  (57  FR  43337), 
correction  notice  published  on  October 
5. 1902  (57  FR  46480).  and  amendments 
published  on  March  19. 1993  (58  FR 
15077).) 

Time  Value  of  Money  in  the  Annual 
Percentage  Yield 

In  implementing  the  Truth  in  Savings 
Act,  the  Board  sought  to  fulfill  the 
Congress'  intent  to  provide  consumers 
with  a  uniform  tool  that  would  enable 
them  to  make  informed  decisions 
regaiding  deposit  accounts.  In  the 
rulemaking  that  resulted  in  the  final 
rule  of  September  1992,  the  Board  wcs 
guided  by  several  genera!  principles, 
such  as  establishing  simple  rules  that 
rr;in|mize  the  possibility  of  errors  and 
compliance  costs  and  providing 
institutions  with  flexibility  fo  promote  a 
variety  of  product  choices  for 
consumers.  This  included  desig;.ing  a 


simple,  easy-to-use  formula  for 
calculating  the  APY. 

It  has  since  come  to  the  Board  s 
attention  that  for  some  accounts  the 
regulation's  current  formula  for 
calculating  the  APY  produces  resuhs 
that  seem  anomalous.  Th^formula 
assumes  that  interest  paid  remains  on 
deposit  until  maturity.  Because  the 
formula  sometimes  ignores  the 
opportunity  to  reinvest  interest 
received,  it  does  not  always  reflect  the 
time  value  of  money.  When  consumers 
receive  interest  payments  over  several 
years  prior  to  maturity,  the  formula 
produces  results  that  seem  especially 
anomalous,  with  an  APY  that  is  lower 
than  the  contract  interest  rate.2 

Yet  other  accounts  in  which  interest 
is  paid  before  maturity,  the  current 
formula  effectively  reflects  the  time 
value  of  money  in  the  resulting  APY. 
This  situation  occurs  when  interest  is 
compounded  on  an  account  that  gives 
consumers  the  option  to  take  interest 
payments  at  intervals  when  the  interest 
would  otherwise  compound.  In  this 
circumstance,  the  APY  disclosed  is  the 
same  for  consumers  who  receive  interest 

f>ayments  as  for  those  who  choose  to 
eave  interest  in  the  account  for 
compounding.3 

To  reduce  these  apparent  anomalies 
and  account  for  the  timing  of  interest 
payments,  the  Board  is  soliciting 
comment  on  proposed  amendments  to 
Regulation  DD  that  provide  a  single 
alternative  formula  for  calculating  the 
APY.  The  Board  beheves  the  act's 
purposesr— providing  a  uniform  method 
of  computing  the  APY  for  effective 
comparison  shopping — are  better 
fulfilled  by  a  formula  that  captures  both 
total  interest  paid  and  the  timing  of 
interest  payments.  Because  the 
calculation  would  be  more  precise,  the 
Board  believes  it  may  be  preferable  to 
the  current  computation  method.  The 
Board  is  concerned  that  amending  the 
regulation  at  this  time  and  in  the 
manner  proposed  might  have  a 


'  For  convenienca.  f he  w.nnt  "APY"  ind  APYF" 
(for  annual  porcantagB  yieid  earned;  are  used 
throiighoui  the  supplementary  infonnation. 


i  For  e>»mple,  assume  a  consumer  deposits 
Sl.OOO  in  a  two-year  noncompounding  CD  with  a 
6.00*Ki  inierext  rgre.  If  the  institution  pay*  out 
interwt  annually,  the  consumer  receives  $60  e»-h 
year.  Because  the  formula  reflects  only  the  total 
amount  of  interest  paid  regardless  of  when  it  is  paid 
out  !J120  at  the  end  of  two  years,  in  this  example), 
the  APY  for  the  two-year  CD  is  5.83%— which  Is 
lower  than  the  6  00%  interest  rate. 

'To  illustrate.  as.<;!me  a  consumer  deposi's 
$1,000  :q  a  one-yedi  CD  with  a  6.00%  i  merest  rate 
that  compounds  quarterly.  The  consumer  receives 
$61.40  in  i.nterest  at  maturitv.and  tiie  ir.stilution 
discloses  a  6.14%  APY.  If  the  consumer  receives 
irtPrest  check*  each  qu»rter,  the  current  APY  is  sti!! 
6.14%,  because  the  regulation  requires  Ihe 
inst.'lutiOD  to  assume  that  interest  continues  lo 
compound  in  the  account  until  matur.tv.  In  ihtt 
case  the  consumer  receivp's  only  $60  !n  lb ur  $15 
quarterly  payments 


Significant  impact  on  the  compliance 
programs  many  institutions  have 
already  put  in  place  to  comply  with 
Regulation  DD.  If  the  burden  of 
compliance  costs  is  shown  to  exceed  the 
benefits  consumers  .Tiay  derive  from  the 
proposed  calculation,  the  Board  will 
consider  whether  a  narrower  solution, 
or  making  no  change  to  the  regulation, 
may  ultimately  be  more  satisfactory. 
(2)  Proposed  regulatory  revisions. 

Approach  A:  Proposal  of  Additional 
Formula 

The  Board  is  proposing  for  comment 
a  new  formula  for  the  APY  that  reflects 
not  only  the  effect  of  compounding,  but 
also  the  value  of  receiving  interest 
during  the  term  of  tl?e  account. 
Institutions  offering  accounts  that  pay 
interest  only  at  maturity  (regardless  of 
whether  or  when  compounding  occurs) 
and  accounts  that  compound  daily 
(other  than  accounts  involving  stepped- 
rate  calculations)  would  not  be  affected 
by  this  proposal. 

The  proposal  bases  the  calculation  of 
the  APY  on  a  commonly-used 
computation  tool,  a  standard  internal 
rate  of  return  formula.  This  formula, 
labeled  "Formula  for  all  accounts," 
appears  in  Appendix  A,  section  1  J^.. 
below.  Although  the  proposed  formula 
may  be  used  by  institutions  to  calculate 
APYs  for  all  accounts,  at  their  option, 
use  of  the  formula  would  be  required  for 
institutions  offering  accounts  involving 
stepped-rate  calculations  that  make 
interest  payments  prior  to  maturity.  It 
also  would  be  required  for  accounts  that 
pay  interest  prior  to  maturity  if  intefest 
is  not  compounded  daily.  If  any  change 
to  the  current  rule  is  adopted,  the  Board 
contemplates  providing  institutions 
with  a  sufficient  period — such  as  nine 
months  from  the  date  the  amendments 
become  final — to  implement  any 
necessary  changes  in  operating  systems 
before  compliance  with  the 
amendments  become  mandatory. 

The  Board  believes  that  the  new 
formula  would  provide  more  helpful 
information  to  consumers  for  making 
investment  decisions  in  the 
marketplace,  given  that  depository 
institutions  often  offer  consumers  a 
choice  regarding  interest  payments  on 
deposit  accounts.  After  considering 
many  alternatives,  the  Board  believes  an 
internal  rate  of  return  formula  is  the  best 
method  for  computing  the  APY  in  a  way 
that  fulfills  the  Congretss's  intent  to 
provide  consumers  with  a  uniform  tool 
to  compare  accounts. 

The  Board  is  aware  that  requirinf;  the 
use  of  the  new  formula  would  affect 
existing  format,  account  disclosure,  and 
advertising  requirements,  among  others 
The  Board  is  concerned  that  amending 


64192 


Federal  Register  /  Vol.  58,  No.  232  /  Monday,  December  6,  1993  /  Proposed  Rules 


the  regulation  not  long  after  its  effective 
date  could  impose  additional  burdens 
on  depositor  institutions,  and  asks  for 
general  conunent  on  the  potential  cost. 
To  help  weigh  the  burden  against  the 
potential  advantage  to  consumers,  the  - 
Board  also  solicits  comment  on  whether 
commenters  believe  the  new  calculation 
would  improve  or  reduce  the  value  of 
the  APY  in  consumer  comparisons  of 
investment  choices  in  the  marketplace.* 
The  Board  is  also  aware  of  differences 
in  disclosed  returns  among  various 
investment  products.  For  example,  a 
two-year  Treasury  note  sold  at  par  value 
that  bears  a  coupon  rate  of  6.00%  and 
makes  semi-annual  interest  payments 
states  a  6.00%  yield.  In  contrast,  a  two- 
year  CD  with  a  noncompounding  6.00% 
interest  rate  and  semi-annual  interest 
payments  would  disclose  a  5.83%  APY 
under  the  current  formula  and  a  6.09% 
APY  under  the  proposal.  Would  these 
kinds  of  differences  cause  significant 
confusion  for  consumers? 

Approach  B:  Noncompounding  Multi- 
Year  CDs 

In  considering  whether  to  propose  a 
new  APY  formula,  the  Board  discussed 
taking  a  narrower  approach  that  would 
address  only  the  calculation  of  APYs  for 
noncompounding  a3s  that  have 
maturities  longer  than  one  year  and  that 
provide  interest  payments  at  least 
annually.  The  current  formula  produces 
a  APY  tnat  is  lower  than  the  contract 
interest  rate  even  if  institutions  make 
interest  payments  at  least  annually. 
Under  the  alternative  approach 
considered  by  the  Board,  the  APY  for  a 
multi-year  CD  that  does  not  compound 
but  pays  interest  at  least  annually  would 
always  be  the  same  as  the  contract 
interest  rate.'  This  approach 
corresponds  to  the  way  in  which  the 
return  is  calculated  on  Treasury 
securities  and  similar  investments  when 
they  are  purchased  at  par  value." 

The  Board  recognizes  that  this 
narrower  approach  would  produce  less 
precise  calculations  than  would  the  use 
of  an  internal  rate  of  return  formula 
because  the  resulting  APY  would  not 


*  For  example,  under  the  current  formula,  a 
5.83%  APY  is  disclosed  (or  a  two-year  CD  with  a 
noncompounding  6.00%  interest  rate  and  semi- 
annual interest  checks.  Under  the  proposal,  a  6.09% 
APY  would  be  disclosed  (reflecting  the  value  of  the 
semi-annual  interest  checks). 

»  An  example  is  «  two-year  CDIhat  pays  a  6.00% 
interest  rale  and  does  not  compound  interest  but 
pays  out  interest  checks  at  the  end  of  each  year. 
Under  the  current  regulation,  institutions  would 
disclose  a  5.83%  APY,  but  under  Approach  B 
institutions  would  disclose  a  6.00%  APY  whether 
checks  are  sent  annually  or  more  frequently. 

•  Treasury  notes  and  bonds  provide  semi-annual 
interest  payments,  and  the  investment  yield  reflects 
the  interest  coupon  rate  and  whether  the  securities 
are  sold  at  a  discount  or  a  premium. 


reflect  differences  in  periodic  interest 
distributions.  For  example,  it  would  not 
differentiate  between  annual  or  monthly 
interest  payments.  Compared  to  the 
current  rule,  how  would  a  narrower 
approach  improve  or  reduce  the  value  of 
the  APY  in  comparing  different 
accounts?  If  commenters  believe  a 
narrower  approach  is  preferable,  how 
would  the  compliance  costs  to 
implement  the  narrower  rule  compare  to 
the  costs  to  implement  the  formula 
proposed  in  Approach  A? 

Approach  C:  Leaving  the  Regulation 
Unchanged 

In  light  of  concerns  about  requiring 
changes  soon  after  the  regulation's 
effective  date  and  questions  about 
whether  the  costs  of  the  proposed 
changes  could  outweigh  the  benefits  to 
consumers,  the  Board  solicits  comments 
on  whether  the  regulation  should  be  left 
unchanged. 

(3)  Section-by-section  analysis. 

A  section-by-section  description  of 
proposed  amendments  follows. 

Section  230.2 — Definitions 

Paragraph  (cl — Annual  Percentage 
Yield 

The  act  and  regulation  define  the  APY 
as  the  total  amount  of  interest  that 
would  be  received  based  on  the  interest 
rate  and  the  frequency  of  compounding 
for  a  365-day  year.  The  proposed 
amendment  broadens  the  definition  to 
treat  the  distribution  of  interest  to  the 
consumer  as  the  equivalent  of 
compounding.  For  example,  if  an 
institution  pays  a  6.00%  interest  rate  on 
an  account,  the  same  APY  would  result 
whether  an  institution  compounds 
monthly  or  sends  out  monthly  interest 
payments. 

Section  269  of  the  act  authorizes  the 
Board  to  make  adjustments  and 
exceptions  that  are  necessary  or  proper 
to  carry  out  the  purposes  of  the  act.  The 
Board  solicits  comments  on  whether  an 
exception  should  be  made  to  the 
definition  of  APY.  and  whetherthff 
purpose  of  the  regulation — enabling 
consumers  to  make  informed  tiecisions 
about  deposit  accounts — is  better  met  if 
the  APY  captures  the  time  value  of 
interest  received  as  an  interest  payment 
during  the  term  of  the  account,  as  well 
as  by  compounding. 

Paragraph  (i) — Crediting 

The  act  and  regulation  require 
institutions  to  disclose  crediting 
policies  for  interest-bearing  accounts. 
The  Board  proposes  to  define  the  term 
"crediting"  to  include  the  payment  of 
interest  to  a  consumer,  either  by 
payment  to  the  account  or  by  check  or 


transfer  to  another  account.  The  Board 
believes  that  using  a  single  term  to 
describe  the  various  methods  by  which 
interest  is  paid  to  a  consumer  will 
simplify  the  regulation  (particularly 
Appendix  A.  dealing  with  the  APY 
formula).  A  uniform  definition  also 
would  ease  compliance  when 
institutions  disclose  their  interest 
crediting  frequencies.  (See  paragraph 
4(b)(2),)  The  Board  believes  that  the 
term  "compounding" — when  interest 
begins  to  earn  interest  in  an  account — 
has  a  uniform  meaning  in  the  industry; 
thus,  a  regulatory  definition  is  not 
proposed.  The  Board  requests  comment 
on  the  proposed  definition  of 
"crediting"  and  on  whether  the  terra 
"compounding"  should  be  defined. 

Section  230.4 — Account  Disclosures 

Paragraph  (b)(6) — Features  of  Time 
Accounts 

Paragraph  (b)(6)(iii) — Withdrawal  of 
Interest  Prior  to  Maturity 

The  regulation  contains  a  disclosure 
for  institutions  offering  time  accounts 
that  compound  interest  and  permit  a 
consumer  to  withdraw  accrued  interest 
during  the  account  term.  Institutions 
must  currently  disclose  that  the  APY 
assumes  interest  remains  on  deposit 
until  maturity  of  the  account  and  that 
interest  withdrawals  will  reduce  the 
earnings  on  the  account.  The  proposal 
would  delete  the  disclosure  as 
unnecessary  since,  under  the  proposed 
amendments,  the  APY  would  reflect  the 
receipt  of  interest  at  specific  time 
intervals. 

Section  230.5 — Subsequent  Disclosures 

Paragraph  (a) — Change  in  Terms 

Paragraph  (a)(2) — No  Notice  Required 

Paragraph  (a)(2)(iv) — Changes  to  the 
Frequency  of  Interest  Payments  Initiated 
by  the  Consumer 

The  act  and  regulation  require 
institutions  to  give  30-days'  advance 
notice  of  any  change  in  the  account 
disclosures  if  the  change  might  reduce 
the  APY  or  adversely  affect  the 
consumer. 

The  proposal  would  create  an 
exception  for  changes  to  the  interest- 
pajTnent  intervals  that  are  initiated  by 
the  consumer.  For  example,  if  a 
consumer  receives  monthly  interest 
payments  on  an  account  and  prior  to 
maturity  requests  the  institution  to  start 
making  payments  semi-annually,  no 
advance  notice  would  be  required. 
However,  if  an  institution  that  permits 
interest  payments  monthly  eliminates 
that  payment  option  during  the  term  of 
an  account,  advance  notice  would  be 
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required  for  consumers  who  are 
receiving  monthly  payments. 

Section  269  of  the  act  authorizes  the 
Board  to  make  adjustments  and 
exceptions  that  are  necessary  or  proper 
to  carry  out  the  purposes  of  the  act.  The 
Board  solicits  comment  on  whether  the 
proposed  exception  to  the  change-in- 
terms  notice  requirements  should  be 
made. 

Appendix  A  to  Part  230— Annual 
Percentage  Yield  Calculation 

Port  I.  Anr  lal  Percentage  Yield  for 
Account  Disclosures  and  Advertising 
Purposes 

A,  General  Rules 

Appendix  A  establishes  the  rules  that 
institutions  use  to  calculate  the  APY. 
Currently,  Part  I  contaitis  the 
calculations  for  accoimt  disclosures  and 
advertisements.  Two  APY  formulas  are 
provided:  A  "general"  formula  that  can 
be  used  for  all  types  of  accounts  and  a 
"simple"  formula  that  can  be  used  for 
accounts  that  have  a  maturity  of  one 
year  or  that  have  an  unstated  maturity. 
Assumptions  and  other  general  rules 
regarding  the  formulas  are  addressed  in 
section  I.A. 

As  discussed  above,  the  Board 
proposes  to  add  a  formula  that  takes 
into  account  the  time  value  of  money 
based  on  when  the  consumer  receives 
inteiCst.  The  general  niles  applicable  to 
all  APY  calculations  for  account 
disclosures  and  advertisements  would 
appear  in  Part  I.A.  A  new  section  I.A,1 
would  explain  the  proposed  new 
formula  and  accompanying  rules  for 
calculations,  and  section  I.A.2.  would 
explain  when  institutions  may  use  the 
existing  formula. 

The  proposal  would  change  some 
assumptions.  For  example,  the  current 
formula  generally  requires  institutions 
to  assume  that  all  interest  and  principal 
remain  on  deposit  and  that  no 
transactions  (deposits  or  withdrawals) 
occur  during  the  term  of  the  account. 
Because  the  proposed  new  formula 
factors  in  the  timing  of  interest 
payments,  institutions  would  continue 
to  assume  that  no  deposits  occur  during 
the  term  of  the  account,  but  would 
consider  when  interest  withdrawals  are 
made. 

The  Board  proposes  to  delete  footnote 
3  as  unnecessary,  given  that  the 
proposed  formula  specifically  factors  in 
when  interest  payments  are  made  on  an 
account. 

The  Board  proposes  to  incorporate 
two  assumptions  to  provide  greater 
flexibility  and  ease  compliance  with  the 
new  formula.  First,  institutions  could 
calculate  the  APY  by  assuming  an  initial 
deposit  amount  of  $1,000.  Or, 


institutions  could  factor  in  the  actual 
dollar  amount  of  a  deposit,  although  the 
Board  notes  that  the  effects  of  rounding 
interest  paid  on  a  very  small  deposit 
amount  such  as  $25  can  produce  a 
skewed  APY. 

Second,  if  interest  is  paid  out 
monthly,  quarterly,  or  semi-annually, 
institutions  could  base  the  number  of 
days  either  on  the  actual  number  of  days 
for  those  intervals  or  on  an  assumed 
number  of  days  (30  days  for  monthly 
distributions,  91  days  for  quarterly 
distributions,  and  182  days  for 
semiannual  distributions).  Appendix  A 
currently  permits  institutions  to  use  a 
similar  assumption  for  determining  the 
number  of  days  in  the  term  of  a  "three- 
month"  or  "six-month"  time  account, 
for  example.  (Of  course,  if  the 
institution  chooses  to  use  91  days  as  the 
number  of  days  for  each  quarter,  it  must 
also  use  91  days  to  compute  interest  for 
those  quarters.  And  see  §  230.7,  which 
requires  institutions  to  pay  interest  on 
the  full  principal  balance  in  the  accouiit 
each  day.)  To  illustrate,  assume  the 
institution  sends  interest  payments  at 
the  end  of  each  calendar  month  to 
consumers  with  six-month  CDs.  If  the 
institution  bases  its  APY  calculation  on 
an  assumed  term  of  183  days,  the 
institution  could  calculate  the  effect  of 
monthly  interest  payments  by  using  the 
actual  days  in  each  calendar  month  or 
assuming  five  30-day  intervals  and  one 
33-day  interval.)  The  Board  solicits 
comment  on  the  proposed  assumptions. 

1 .  Formula  for  All  Accounts 

The  new  formula,  which  is  a  standard 
internal  rate  of  return  formula,  could  be 
used  for  all  accounts.  It  would  have  to 
be  used  for  accounts  that:  (1)  involve 
stepped-rate  calculations  (regardless  of 
the  compounding  fiequency)  that  pay 
interest  prior  to  the  maturity  of  the 
accoimt,  and  (2)  pay  interest  prior  to  the 
maturity  of  the  account  if  interest  is  not 
compounded  daily.  For  example, 
institutions  would  use  the  formula  to 
cal^ilate  the  APY  for  a  one-year  time 
accoimt  that  compounds  semi-annually 
and  for  which  the  consumer  receives 
interest  payments  during  the  year. 
Institutions  also  would  use  the  formula 
for  stepped-rate  accounts,  with  daily 
compounding,  where  the  consumer 
receives  interest  payments  during  the 
term  of  the  account. 

The  proposed  formula  and  the 
existing  formula  produce  the  same 
result  for  two  commonly  offered 
accounts  (and,  thus,  institutions  could 
use  either  formula  to  calculate  the  APY): 
(1)  accounts  where  interest  is  paid  only 
in  a  single  payment  at  maturity 
(whether  or  not  interest  is 
compounded),  and  (2)  accounts  not 


requiring  stepped-rate  calculations  that 
compound  interest  daily.  For 
transaction  accounts  such  as  NOW 
accounts  and  money  market  deposit 
accounts  (MMDAs),  institutions  could 
continue  to  use  the  existing  formula 
unless  they  do  not  compound  daily  or 
unless  they  require  stepped-rate 
calculations,  in  which  case  they  would 
disclose  an  APY  based  on  the  new 
formula. 

The  APY  is  determined  directly  from 
the  proposed  formula.  For  an  internal 
rate  of  return  program  that  is  standard 
for  most  calculators  and  software, 
calculations  would  consider  the  amount 
and  days  at  which  payments  are  made 
in  relation  to  the  amount  and  day  of  the 
deposit.  Using  standard  programs,  the 
calculation  will  result  in  a  daily  yield, 
which  is  annualized  to  produce  the 
APY.'  To  ease  compliance  and 
calculations  with  standard  programs  for 
internal  rates  of  return,  the  proposed 
examples  include  figures  such  as  the 
daily  periodic  rate  and  daily  yield.  The 
Board  solicits  comment  on  the  proposed 
formula  and  proposed  examples,  and 
whether  additional  examples  should  be 
given. 

2.  Formula  for  Certain  Accounts 

Proposed  section  I.A. 2.  contains  the 
formulas  currently  in  Appendix  A. 
Institutions  could  continue  to  use  them 
for  accounts  with  a  single  interest 
payment  made  at  maturity  (whether  or 
not  compounding  occurs  prior  to 
maturity).  These  formulas  may  also  be 
used  for  accounts  that  compound  daily 
and  pay  interest  prior  to  maturity — 
except  for  accounts  involving  stepped- 
rate  calculations.  When  these  formulas 
are  used  for  accounts  that  compound 
daily,  the  time  value  of  money  is 
reflected  by  the  assumption  that  interest 
remains  in  the  account,  even  though 
consumers  may  choose  to  receive 
interest  payments  during  the  term  of  the 
account  (as  Example  2  illustrates). 

Institutions  offering  stepped-rate 
accounts  (or  variable-rate  accounts  with 
an  introductory  premium  or  discount 
rate)  that  compound  daily  (or  on 
another  frequency)  and  pay  interest 
prior  to  the  maturity  of  the  account 
would  be  required  to  use  the  proposed 
formula  rather  than  the  existing 
formula.  Otherwise,  the  APY  would 
reflect  the  assumption  that  interest 
earned  at  the  initial  rate  remains  in  the 
account  and  earns  interest  at  the  rate 
paid  in  succeeding  periods. 


7  Annual  percentage  yield>(daily  yield/iniHl)* 
-1. 
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B.  Stepped-Bate  Accounts  (Different 
Bates  Appljf  m  Succeeding  Periods) 

This  paragraph  provides  two 
examples  for  calculating  the  APY  for  ^ 
accouDts  that  have  two  or  more  interest 
rates  that  take  effect  in  succeeding 
periods  and  are  known  when  the 
account  is  opened  (stepped-rate 
accounts).  Minor  amendments  to  the 
text,  without  substantive  change,  are 
proposed.  Also,  an  additional  example 
is  proposed  to  illustrate  the  use  of  the 
new  formula. 

C.  Variabh-Rate  Accounts 

Appendix  A  currently  provides  that 
the  APY  for  a  variable  rate  account  with 
an  introductory  premium  (or  discount) 
must  be  calculated  like  a  stepped-rate 
account,  and  provides  an  example  using 
the  current  "simple"  formula.  The 
Board  proposes  to  modify  the  example 
in  Part  l.C.  to  illustrate  the  use  of  the 
proposed  new  formula. 

Pail  U.  Annual  Pepcentage  Yield  Earned 
for  Periodic  Statements 

Institutions  that  send  periodic 
statements  for  interest -bearing  accounts 
must  disclose  information,  including 
the  annual  percentage  yield  earned 
(APYE).  The  APYE  is  tied  to  the  interest 
earned  and  tiie  account  balance  for  the 
period  reflected  on  the  statement. 
Appendix  A.  Part  n.  sets  forth  two 
formulas  for  calculating  the  APYE:  a 
general  formula  and  a  formula  for 
accounts  that  compound  interest  and 
send  periodic  statements  more 
frequently  than  the  compounding 
period. 

Under  the  proposal,  a  savings  account 
that  compounds  quarterly  but  permits 
monthly  interest  payments  would 
disclose  an  APY  reflecting  the  value  of 
receiving  interest  monthly  rather  than 
quarterly.  For  example,  an  institution 
offering  an  MMDA  vnth  a  6.00% 
interest  rate  would  disclose  a  6.17% 
APY  to  consumers  who  chose  to  receive 
monthly  interest  payments.  However,  i  f 
periodic  statements  are  sent  quarterly, 
the  APYE  would  be  lower  than  the 
disclosed  APY  (in  this  example.  6.14%. 
assuming  an  initial  deposit  of  $1,000 
and  no  activity  in  the  account  during 
the  91-day  quarter). 

The  Board  recognizes  that  the  APYE 
may  vary  from  the  APY  disclosed  in 
advertisements  and  in  account-opening 
disclosures,  depending  on  the  activity 
in  an  account  during  a  statement  cycle. 
This  is  the  case  regardless  of  whether 
periodic  statements  are  sent  at  the  same 
or  a  different  frequency  as  interest 
distributions  or  compounding  periods. 
The  Board  believes  the  proposed 
changes  to  the  cakulation  of  the  APY  do 


not  require  a  corresponding  amendment 
to  the  rules  regarding  the  calculation  of 
the  APYE.  However,  the  Board  solicits 
comment  on  the  potential  differences 
between  the  APY  that  may  be  disclosed 
under  the  proposal  and  the  APYE,  and 
whether  consumers  are  likely  to  be 
confused  by  those  differences. 

Appendix  B-^Model  Clauses  and 
Sample  Forms 

1.  B-1  Model  Clauses.  Clause  (b)(i) 
provides  model  language  that  may  be 
used  to  disclose  the  frequency  of  an 
institution's  compounding  and  crediting 
practices.  The  proposal  adds  a  new 
sentence  providing  model  language  to 
use  when  interest  is  credited  by  check 
payments  or  transfer  to  another  account. 
In  accord  with  the  proposed  deletion  of 
paragraph  4(bK6)(iii).  the  Board  also 
proposes  to  delete  clause  (hKiii),  and  to 
redesignate  clause  (hMiv)  as  (h)(iii). 

2.  B-7  Sample  Form.  Given  the 
proposed  deletion  of  paragraph 
4(b)(6)(iii)  and  model  clause  B-l(h)(iii). 
the  proposal  would  delete  the  last  two 
sentences  in  the  first  paragraph  of  the 
sample  form. 

3.  B-7a  Sample  Form.  The  proposed 
new  sample  form  illustrates  a  disclosure 
for  a  CD  that  offers  consumers  the 
options  to  compound  interest  or  to 
receive  interest  on  a  more  frequent 
basis.  The  form  discloses  which  interest 
payment  option  was  chosen,  and  an 
APY  reflecting  that  choice. 

(4)  Proposed  additional  guidance.  The 
proposed  regulatory  amendments 
associated  with  a  new  APY  formula 
raise  other  interpretive  issues.  The 
Board  solicits  comments  on  the  issues 
addressed  below. 

Section  230.3(a>— Form 

The  Board  believes  that  institutions 
must  indicate  in  some  manner  which 
options  and  yields  apply  to  the  terms 
chosen  by  the  consumer.  The  regulation 
provides  institutions  with  great 
flexibility  in  designing  their  disclosures, 
as  long  as  the  information  is  pcssented 
in  a  format  that  allows  consumers  to 
readily  understand  the  terms-^  their 
own  accounts  (see  §  230.3(a)).  as 
illustrated  in  proposed  B-7a  Sample 
Form. 

Section  230.3(e) — Oral  Response  to 
Inquiries 

The  regulation  provides  that 
institutions  must  state  the  APY  when 
responding  to  oral  inquiries  about  rates. 
For  example,  on  a  one-year  CD  that  pays 
an  interest  rate  of  6.00%.  compounds 
semi-annually,  and  permits  interest  to 
be  withdrawn  quarterly  or  monthly,  the 
consumer  coula  receive  an  APY  of 
6.09%  (semi-annual  compounding),  or 


6.14%  (quarterly  interest  payments)  or 
6.17%  (monthly  interest  payments) 
under  the  proposed  formula.  In  stating 
an  APY  that  will  vary  depending  on  a 
consumer'^  choice  of  interest  payments, 
any  of  several  approaches  could  be 
taken.  An  institution  could: 

•  State  any  currently  available  APY. 

•  State  any  currently  available  APY. 
along  with  any  compounding  or 
crediting  period,  such  as.  "An  annual 
percentage  yield  of  6.17%  assumes  you 
receive  monthly  interest  payments." 

•  State  the  lowest  and  highest  APYs 
for  a  given  maturity. 

•  State  all  APYs  for  the  account. 
The  Board  solicits  comment  on  which 

approach  best  serves  consumers  who  are 
comparison  shopping. 

Section  230.4(a) — Delivery  of  Account 
Disclosures 

Paragraph  4(a)(2)(ii) — Requests 

The  Board  solicits  comment  on  the 
approaches  suggested  forgiving  oral 
responses  to  requests  for  information 
(discussed  in  regard  to  paragraph  3(e)), 
as  they  would  apply  to  responding  to  a 
request  for  written  account  disclosures. 

Section  230.4(b)(l)(i)— Annual 
Percentage  Yield  and  Interest  Rate 

The  Board  believes  the  regulation 
would  require  institutions  offering  a 
variety  of  options  for  compounding  9r 
interest  payments  to  disclose  the  APY 
reflecting  the  specific  interest  payment 
or  compounding  option  chosen  by  the 
consumer,  because  disclosures  must 
reflect  the  terms  of  the  legal  obligation 
(see  §  230.3(b)).  Indicating  in  some 
manner  which  of  several  yields 
preprinted  on  a  rate  sheet  applies  to  the 
consumer's  account  would  be  an 
acceptable  way  of  complying.  (See 
§  230.3(a).  which  provides  flexibility  in 
designing  disclosures.) 

Section  230.4(bH2) — Compounding  and 
Crediting 

Paragraph  (b)(2)(i) — Frequency 

The  regulation  requires  institutions  to 
disclose  the  frequency  with  which 
interest  is  compounded  and  credited. 
This  standard  would  require  institutions 
also  to  specify  the  crediting  frequency 
for  interest  payments  sent  directly  to  the 
consumer  or  to  another  account, 
whether  by  check  or  other  means,  as 
well  as  when  interest  is  credited  to  the 
account. 

The  Board  believes  that  just  as  the 
disclosure  of  the  compounding 
frequency  permits  consumers  to 
conelate  a  higher  APY  with  more 
frequent  compounding  periods,  the 
disclosure  of  an  interest  payment 
frequency  schedule  for  an  account  could 
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assist  consumers  in  understanding  why 
APYs  may  vary.  So,  if  a  multi-year  time 
account  does  not  compound  interest  but 
pays  interest  annually,  the  proposal 
would  require  the  institution  to  state  • 
that  interest  is  credited  annually.  The 
Board  solicits  comment  on  the  proposed 
disclosure  and  on  whether  stating  the 
frequency  of  crediting  by  interest 
payments  or  transfers  to  other  accounts 
is  likely  to  help  consumers-compare  and 
understand  differences  in  the  disclosed 
APYs. 

Section  230.5(b) — Notice  Before 
Maturity  for  Time  Accounts  Longer 
Than  One  Month  That  Renew 
Automatically 

Annual  Percentage  Yield 

The  regulation  requires  institutions  to 
provide  disclosures,  including  the  APY. 
prior  to  maturity  of  automatically 
renewing  time  accounts.  If  the  new 
interest  rate  and  APY  are  known  at  the 
time  the  notice  is  sent,  the  Board 
believes  institutions  must  state  the 
interest  rate  and  APY  that  correspond  to 
the  specific  compounding  and  interest 
payment  options  applicable  to  the 
account  at  the  time  the  notice  is  sent. 

If  the  APY  and  interest  rate  are  not 
known,  institutions  must  disclose  when 
that  information  will  be  available  and 
provide  a  telephone  number  for 
consumers.  The  Board  believes  that  oral 
responses  giving  specific  APYs  would 
be  important  to  consumers  in  comparing 
accounts.  However,  the  Board 
recognizes  the  potential  cost  of 
compliance  for  institutions  that  may  not 
have  online  access  to  computerized 
account  information  about  what  options 
apply  to  a  particular  account.  The  Board 
solicits  comment  on  the  approaches  for 
disclosure  under  paragraphs  3(e)  and 
4(a)(2)(ii)  as  they  would  apply  to  a 
renewing  rollover  CD. 

Compounding  and  Crediting  Frequency 

The  regulation  requires  institutions  to 
disclose  the  specific  compounding  and 
crediting  frequency  applicable  to 
renewing  CDs.  (See  §  230.3(b),  which 
requires  that  disclosures  reflect  the  legal 
obligation  of  the  account  agreement.) 
The  Board  solicits  comment  on  the 
approaches  for  disclosure  under 
paragraphs  3(e)  and  4(a)(2)(ii)  as  they 
would  apply  to  the  compounding  and 
crediting  frequencies  of  a  renewing 
rollover  CD.  The  Board  solicits 
comment  on  the  potential  compliance 
costs  for  tracking  and  disclosing  the 
consumer's  current  choice  for 
compounding  and  crediting  frequencies, 
particularly  for  accounts  that  require 
account  disclosures  to  be  given,  such  as 


CDs  with  maturities  longer  than  one 
year. 

Section  230.8(b) — Permissible  Rates 

The  Board  solicits  comment  on 
whether  an  advertisement  for  an 
account  offering  consumers  a  variety  of 
interest  payment  options  may  state  any 
available  APY.  For  example,  assume  an 
institution  advertises  a  one-year  CD  that 
pays  a  6.00%  interest  rate,  compounds 
semi-annually,  and  permits  interest  to 
be  withdrawn  quarterly  or  monthly. 
May  the  institution  advertise  only  one 
APY  such  as  6.17%  (monthly  interest 
payments),  or  must  the  advertisement 
disclose  all  three  rates:  6.09%  (semi- 
annual compounding),  6.14%  (quarterly 
interest  payments),  and  6.17%  (monthly 
interest  payments)? 

The  Board  solicits  comment  on  this 
issue,  and  alternatives  such  as  the 
desirability  of  requiring  the  lowest  APY 
also  to  be  stated  if  a  higher  APY  is 
quoted.  How  would  institutions' 
advertising  be  affected  by  these 
alternative  requirements  for  advertising? 
Would  institutions  reduce  the  frequency 
of  advertising  yields,  for  example?  How 
would  these  alternatives  affect  the  value 
of  the  information  that  consumers 
receive  from  advertising?  The  Board 
also  solicits  comment  on  whether  an 
advertisement  should  be  considered 
misleading  if  it  does  not  also  state  the 
interest  payment  frequency  used  in 
obtaining  the  advertised  yield. 

(5)  Form  of  comment  letters. 
Comment  letters  should  refer  to  Docket 
No.  R-0812,  and.  when  possible,  should 
use  a  standard  typeface  with  a  type  size 
of  10  or  12  characters  per  inch.  This  will 
enable  the  Board  to  convert  the  text  into 
machine-readable  form  through 
electronic  scanning,  and  will  facilitate 
automated  retrieval  of  comments  for 
review.  Comments  may  also  be 
submitted  on  3Vi  inch  or  5V«  inch 
computer  diskettes  in  any  IBM- 
compatible  DOS-based  format,  if 
accompanied  by  an  original  document 
in  pager  form. 

(6)  negulatory  flexibility  analysis  and 
Paperwork  Reduction  Act.  The  Board 's 
Office  of  the  Secretary  has  prepared  an 
economic  impact  statement  on  the 
proposed  revisions  to  Regulation  DD. 
The  analysis  expresses  reservations 
about  whether  the  proposed  amendment 
would  significantly  improve  the  value 
of  the  APY  disclosure  to  consumers  and 
concern  about  the  desirability  of 
amending  the  regulation  regarding  the 
calculation  of  the  APY  at  this  time.  A 
copy  of  the  analysis  may  be  obtained 
from  Publications  Services,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  D.C.  20551,  at 
(202) 452-3245. 


The  Board  solicits  information 
regarding  the  likely  costs  for  complying 
with  the  proposed  changes  to  the  APY 
formula,  or  a  narrower  approach  that 
involves  changes  to  the  disclosure  of  the 
APY  for  noncompounding  multi-year 
CDs.  In  particular,  the  Board  solicits 
comments  on  the  following: 

•  What  proportion  of  existing 
accounts  would  require  the  new  formula 
for  computing  APYs?  Would 
institutions  adopt  the  new  formula  only 
when  required,  or  would  they  use  the 
new  formula  for  all  accounts  whether 
required  or  not? 

•  What  changes  would  institutions 
have  to  make  to  implement  the  new 
formula  and  what  woCild  it  cost 
institutions  to  make  these  changes? 

•  What  changes  in  the  number  of 
different  account  terms  and  types  of 
accounts  offered  would  result  if  the  new 
formula  were  adopted?  For  example, 
would  institutions  offer  consumers 
fewer  choices?  Would  institutions 
change  from  compounding  to 
distributing  the  interest  paid  on 
accounts  without  compounding? 

In  accordance  with  section  3507  of 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  35:  5  CFR  1320.13),  the 
proposed  revisions  will  be  reviewed  by 
the  Board  under  the  authority  delegated 
to  the  Board  by  the  Office  of 
Management  and  Budget  after 
consideration  of  comments  received 
during  the  public  comment  period. 

List  of  Subjects  in  12  CFR  Part  230 

Advertising,  Banks,  Banking. 
Consumer  protection.  Deposit  accounts, 
Interest,  Interest  rates.  Truth  in  savings. 

Certain  conventions  have  been  used 
to  highlight  the  proposed  revisions  to 
the  regulation.  New  language  is  shown 
inside  bold-faced  arrows,  while 
language  that  would  be  deleted  is  set  off 
with  bold-faced  brackets. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  proposes  to  amend 
12  CFR  part  230  as  follows: 

PART  230— TRUTH  IN  SAVINGS 
(REGULATION  DO) 

1.  The  authority  citation  for  part  230 
would  continue  to  read  as  follows: 

Authority:  12  U.S.C.  4301  et  seq. 

2.  Part  230.2  would  be  amended  by 
revising  paragraph  (c),  by  redesignating 
paragraphs  (i)  through  (v)  as  paragraphs 
(j)  through  (w)  and  by  adding  a  new 
paragraph  (i)  to  read  as  follows: 

§230.2    DeflnlUons. 

•         •         •         •         • 

(c)  Annual  percentage  yield  means  a 
percentage  rate  reflecting  the  total 
amount  of  interest  paid  on  an  account, 
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based  on  the  interest  rate  and  the 
freq«*eacy  of  fintarast  payments  and4 
compoundag.  kit  a  365-day  period  and 
calculated  according  to  the  rules  in 
Appendix  A  of  this  part.  •^ 

•  «        •        «        * 

|(i)  Oed^ing  means  the  payment  of 
interest  to  the  account  or  to  the 
consumer  from  the  account  by  check  or 
transfer  to  another  account  .| 

3.  Section  230.4  would  be  amended 
by  removing  paragraph  (bK6)(iii)  and 
redesignating  paragraph  (b)(6)(iv)  as 
paragraph  (b)(6)(iii). 

4.  Section  230.5  would  be  amended 
by  adding  a  new  paragraph  (a)(2)(iv)  to 
read  as  follows: 

S  230.5    SabMquwit  disclosurra. 

(a)  '  *  • 

(21  •  •  • 

♦(iv)  Changes  to  the  frequency  of 
interest  payments  initiated  by  the 
consumer.  Changes  initiated  by  the 
consumer  to  the  frequency  of  interest 
payments.! 

•  •        •        •        • 

5.  In  Part  230,  Appendi-x  A  would  be 
amended  by  revising  the  introductory 
paragraph  to  Appendix  A;  by  removing 
the  introductory  paragraph  to  Part  I;  and 
by  revising  paragraph  A.  the  examples 
in  paragraph  B,  and  the  final  paragraph 
in  paragraph  C  in  Part  1  of  Appendix  A. 
to  read  as  follows: 

Appendix  A  to  Part  230 — Annual  Percentage 
Yield  Cakaiatiwi 

The  annual  peroontage  yield  measures  the 
total  amoant  of  interest  paid  on  an  account 
based  on  the  interest  rate,  and  the  frequency 
of  compounding! ,]  ^nd  interest 
payments^'  The  annual  percentage  yield  is 
expressed  as  an  annualized  rate,  based  on  a 
365-day  year.*  Part  1  of  this  appendix 
discusses  the  annual  percentage  )rield 
calculations  far  account  disclosures  and 
advertisements,  while  Part  11  discusses 
annual  percentage  yield  earned  calculations 
for  periodic  statements. 

Pan  I.  Annua!  Percentage  Yield  for  Account 
Disclosures  and  Advertising  Purposes 

|A.  General  RulesI 

!n  general,  the  annual  percentage  yield  for 
account  dtsdosures  under  §§230.4  and  230.5 
of  this  part  and  for  advertising  under  §  230.8 
of  this  part  is  an  annualized  rate  that  reflects 
the  relationship  between  the  amount  of 


>  The  annual  percentage  yield  reflect*  only 
inlervst  wkI  <kie«  bo(  include  the  value  of  any 
bonus  (or  otfaar  oonsitkration  worHi  SIO  or  less) 
that  may  l>e  provkled  to  the  consumer  to  open, 
maintain,  increase  or  renew  an  account.  Interest  or 
other  earnings  are  not  to  Ix  included  in  the  annual 
percentage  yield  if  such  amounts  an  determined  by 
circumstances  that  may  or  may  not  occur  in  the 
future. 

>  Institutioo*  nay  calculata  the  anrrael  percentage 
yield  based  «a  ■  36S-day  or  a  366-day  year  in  a  leap 
year. 


interest  that  would  be  earaed  by  the 
consumer  for  the  term  of  the  account  #(and 
the  frequency  of  interest  payments )4  and  the 
amount  of  principal  tned  to  calculate  that 
interest.  {Special  rules  apply  to  accounts 
with  tiered  and  stepped  interest  rates.  A. 
General  Rulesi  The  anauai  percentage  yield 
shall  be  calculated  by  the  formula^!  shown 
below.  Institutions  shall  calculate  the  annual 
percentage  yield  based  on  the  actual  number 
of  days  in  the  term  of  the  account  For 
accounts  without  a  staled  maturity  date  (such 
as  a  typical  savings  or  transaction  account), 
the  calculation  shall  be  based  on  an  assumed 
term  of  365  days.  [In  determining  the  total 
interest  figure  lo  be  used  in  the  formula,] 
Institutions  shall  assume  that  {all  principal 
and  interest  remain  on  deposit  for  die  entire 
term  and  that  no  other  transactions  (deposits 
or  withdrawdlsll  ^no  deposits^  occur  during 
the  term. I  '1  For  time  accounts  that  are 
offered  in  multiples  of  months,  institutions 
may  base  the  number  of  days  either  on  the 
actual  number  of  days  during  the  applicable 
period,  or  the  otimber  of  days  that  would 
occur  for  any  actual  sequeiKe  of  that  many 
calendar  months.  If  institutions  choose  to  use 
the  latter  rule,  they  must  use  the  same 
number  of  days  to  calculate  the  dollar 
amount  of  interest  earned  on  the  account  that 
is  used  in  the  annual  percentage  yield 
formula^sl  |(wfaere  "Interest"  is  divided  by 
"Principal") J.  ♦If  interest  is  credited 
monthly,  quarterly  or  semi-aimually. 
institutions  may  base  the  number  of  days  on 
either  the  actual  number  of  days  for  those 
intervals,  or  the  following  assumed  intervals: 
monthly,  30  days;  quarterly,  91  days;  and 
semi-annually.  182  days.  If  institutions 
choose  to  use  the  latter  rule,  they  must  use 
the  same  number  of  days  to  calculate  the 
dollar  amount  of  interest  earned  on  the 
account  that  is  used  for  the  crediting  interval. 
Institutions  may  base  the  dollar  amount  of  a 
deposit  on  either  the  actual  amount  of  the 
deposit  or  an  assumed  deposit  of  SIOOO. 

I  Formula  for  All  Accounts 

The  following  formula  may  be  used  for  all 
accounts.  It  shall  be  used  for  stepped-rate 
accounts  (and  variable-rate  accounts  with  an 
introductory  premium  or  discount)  where 
interest  is  paid  prior  to  the  maturity  of  the 
account.  The  formula  also  shall  be  used  for 
accounts  where  interest  is  paid  prior  to  the 
maturity  of  the  account  if  interest  iajio^ 
compounded  daily.  This  formula  reflects  the 
specific  frequency  of  interest  payouts  to  the 
consumer. 

Deposit  =  First  payment/(l  ♦  APY/lOO)  Day 

of  deposit  to  day  of  first  pByment/365 
*  Succeeding  payment/(l  *  APYAlOO)  Day 

of  deposit  to  succeeding  payment/365 
+ ... 
+  Final  Payraent/(1  -•■  APY/lOO)  Day  of 

deposit  to  day  of  final  payment/ 365 
"APY"  is  the  aiuual  percentage  yield  paid 

on  the  deposit. 
"Deposit"  is  the  initial  deposit. 


3  f  This  assumption  shall  not  be  used  if  an 
institution  requires,  as  a  condition  of  the  account, 
that  consumers  vritiKlraw  interest  during  the  term. 
In  such  a  case,  the  interest  (and  annual  percentage 
yield  calculation)  shall  reflect  that  requirement.] 


"First  payment"  is  the  amount  of  the  first 

interest  payment  made  during  the  term 

of  tiie  acx»unt 
"Succeeding  payment"  is  the  amount  of 

each  succeeding  interest  pa>'ment, 

excluding  the  first  and  final  payments. 

made  during  the  tenn  of  the  account. 
"Final  payment"  is  the  amount  of  tlie  final 

payment  ixKluding  principal  made  at  the 

end  of  the  account. 
"Day  of  deposit  to  day  of  first  payment"  is 

the  number  of  days  between  the  day  of 

the  initial  deposit  and  the  first  payment. 
"Day  of  deposit  to  succeeding  payment"  is 

the  number  of  days  between  the  day  of 

the  initial  deposit  and  each  succeeding 

payment. 
"Day  of  deposit  to  day  of  final  payment" 

is  the  actual  number  of  days  in  the  term 

of  the  accoun* 

Examples 

(1)  For  a  51,000  two-year  CD  (with  a  6.00% 
interest  rate  and  a  .01644%  daily  periodic 
rate,  and  no  compounding  but  semi-annual 
interest  payments),  an  institution  makes  two 
midyear  interest  payments  of  $29.92  on  day 
182  of  each  year  (days  182  and  547)  and  two 
interest  payments  of  $30.08  at  each  year's 
end  (days  365  and  730).  Using  the  formula 
above,  the  annual  percentage  yield  is  6.09%: 
1,000  =  29.92/(1  ♦  APY/lOO)  "'2' «•»  +  30.08/ 

(1  +  APY/100)»»  ^  ♦  29.92/(1 
-    +  APY/100)M7'3*5  ^  1030.08/(1  ♦  APY/ 

100)'»"« 
Daily  yield  =  .01619% 
APY  =  6.09% 

(2)  For  a  SI  ,000  one-year  CD  (with  a  6.00% 
interest  rate  and  a  .01644%  daily  periodic 
rate,  compounded  semi-annually),  an 
institution  which  allows  the  consumer  to 
elect  quarterly  interest  payments  assumes 
three  quarterly  interest  payments  of  $14.96  at 
91-day  intervals  (days  91, 182  and  273).  and 
a  final  payment  of  $1015.12  on  day  365. 
Using  the  formula  above,  the  annual 
percentage  yield  (or  the  quarterly  payment 
option  is  6.14%: 

1,000  =  14.96/(1  -f  APY/100)««  J*5  ♦  14.96/(1 

+  APY/100)"'J'J*5 
+  14.96/(1  ♦  APYJlOOp->i^^i  ♦  1015.12/(1 

+  APY/100)»*s"*» 
Daily  yield  =  .01632% 
APY  =6.14% 

2.  Formula  for  Certain  Accounts 

The  formula  under  this  section  I.A.2.  may 
be  used  for  accounts  that  make  a  single 
interest  payment  at  matvirity.  The  formula 
may  also  be  used  for  accounts  that  compound 
daily  regardless  of  when  interest  is  credited, 
with  one  exception.  This  formula  may  not  be 
used  for  stepped-rate  accounts  and  variable- 
rate  accounts  with  an  introductory  premium 
or  discount  that  compound  daily  and  pay 
interest  prior  to  maturity.  When  using  the 
formula,  institutions  shall  determine  the  total 
interest  figure  to  be  used  in  the  formula  by 
assuming  that  all  principal  and  interest 
remain  on  deposit  for  Ae  entire  term  and  that 
no  other  transactions  (deposits  or 
withdrawals)  occur  during  the  term.^  The 
annual  percentage  yield  is  calculated  by  use 
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of  the  following  Cgenerel]  formula  {"APY"  is 
used  for  coovenience  in  the  foimulas): 
APY  «  100  Cd  ♦  antBrest/Principal))<»ii3^ 

^n  tttmt  —  ij 

"  Principal"  is  the  amount  of  hinds 
assumed  to  have  been  deposited  at  the 
beginning  of  the  account. 
"  l|iterest"  is  the  total  dollar  amount  of 
Interest  earned  on  the  Principal  for  the 
term  of  the  account. 
"  [|ays  in  term"  is  the  actual  number  of 

days  in  the  term  of  the  a££ount. 
When  the  "days  in  temi"  is  365  (that  is. 
where  the  stated  maturity  is  365  days  or 
where  the  account  does  not  have  a  stated 
maturity),  the  annual  percentage  yield  can  be 
calculated  by  use  off  the  following  simple 
formula:  APY  =  100  (Interest/Principal) 

Examples 

(1)  If  an  institution  pays  [S61.68H$61.83| 
in  interest  for  a  365-day  year  on  SlXtOO 
deposited  into  a  NOW  account  |(with  a 
6.00%  interest  rate  and  daily 
compounding)!,  using  the  [generall  formuL 
above,  the  annual  percentage  yield  is 
16  17lf6.1«!%:  APY  =  100  1(1  + 
(I61.68l^61.83!/l,000))<*s»»s»  -IJ  APY  = 
16.17]#6.18|%. 

Or,  using  the  simple  formula  above  (since, 
as  an  aocoimt  without  a  stated  term,  the  term 
is  deemed  lo  be  365  days): 
APY  =  100  ffil.lf  71^64/1 ,000) 
APY  =  6.1C7H84% 

(2|  If  an  institutioB  fpays  $30.37  in  interest 
on]  ^ffeis4  a  $1.(XK)  six-month  certificate  of 
deposit  (where  the  tix-moath  period  used  by 
the  institution  contains  182  days$.  quarterly 
interest  payments  are  sent,  and  there  is  daily 
compounding  at  a  6.00%  interest  rate|), 
using  the  fgeneral]  formula  above,  the 
annual  percentage  yield  is  6.18%: 

APY=100f(l  +(30.37/l,000))<J65'M>  -ll 
APY=6.18% 

B.  Stepped-Rate  Accounts  (Different  Rates 
Apply  in  Succeeding  Periods.) 


Examples 

(1)  If  an  institution  offers  a  $1,000  6-month 
certificate  of  deposit  on  which  it  pays  a 
5.00%  interest  rate,  compounded  daily,  for 
the  first  three  ammths  (which  contain  91 
days),  and  a  5.50%  interest  rate, 
compounded  daily,  for  the  next  three  months 
(which  contain  92  days),  the  total  interest 
^paid  in  a  single  payment  at  matiuity^  far  six 
months  is  $26£8  and  using  the  fgeneral] 
formula  fin  section  I.A.2.4  above,  the  annual 
percentage  yield  is  5.39%: 

APV=100  1(1  ♦  (26*8/:.000))<»5"''J>  -1] 
APY=5.39% 

(2)  If  an  inttitutioo  offers  a  $1,000  two-year 
certificate  of  deposit  on  which  it  pays  a 
6.00%  interest  rate,  compounded  daily,  for 
the  first  year,  and  a  6.50%  interest  rate, 
compounded  daily,  for  Ae  next  year,  the 
total  interest  fpaid  in  a  single  payment  at 
maturityl  is  $133.13  and  using  the  {general] 
formula  |in  sactioa  I.A.2.|  above,  tite  annual 
percentage  yield  is  6.45%: 

APY=100f(l  ♦  133.1 3/1 ,000)<3«'^>  -ll 
APy=6.45% 


♦(3)  for  a  $1,000  two-jrear  certificate  of 
deposit  (with  an  interest  rate  of  6.00%  and 
a  daily  periodic  rate  of  .01644%  the  first 
year,  and  as  intefest  rate  of  6.50%  and  a 
daily  periodic  rate  of  i)1781%  tlie  second 
year,  no  compounding  but  semi-annual 
interest  payments),  an  institution  makes  two 
payments  during  the  first  year,  a  midyear 
interest  payment  of  $29.92  on  day  1 82  and 
a  yearend  interest  payment  of  $30  08  on  day 
365,  and  two  payments  during  the  second 
year,  a  midyear  interest  payment  of  $32.41  on 
day  547  and  a  final  payment  of  $1032.59  on 
day  730.  Using  the  fbrrnuhi  in  section  I.A.I, 
above,  the  aimual  percentage  yield  is  6.34%: 
1,000=29.92/(1  ♦  APY/100)>«2^3  +  30.08/(1  + 
APY/100)»»^^M 

+  32.41/(1  ♦  APY/100)>*7  »«  ♦  1032.59/(1 
♦  APY/100)^»'« 
Daily  yieids.01684% 
APY=«.34%4 

C.  Variable-Rate  Accounts 

*  •        •        «        • 

For  example,  lifl  ^assume!  an  institution 
offers  an  account  on  which  it  pays  fqtiarterly 
interest  paNTnents  at^  a  7.00%  interest  rate 
fand  a  .01934%  daily  periodic  rate!, 
compounded  daily,  for  the  first  three  months' 
(which,  for  example,  contain  91  days),  while 
the  variable  interest  rate  that  would  have 
been  in  effect  when  the  account  was  opened 
was  5.00%  I,  the  total  interest  for]  fwith  a 
daily  periodic  rate  of  .01378%.  For|  a  365- 
day  year  [for]ton|  a  $1,000  deposit  f  is 
$56.52]  Ian  institution  would  make  one 
quarteriy  interest  payment  on  day  91  of 
$17.60!  {(based  on  91  da}-5  at  7.00%]|,  two 
interest  payments  of  $12.54  on  days  182  and 
273.!  [followed  by  274  days  at  5%)]!  and  a 
final  payment  of  $1012.68  on  day  365!. 
Using  the  {simple)  formula  fin  section 
I.A  1.!  the  annual  percentage  yield  is 
(5.65]!5.66!%: 
(APY=100  (5^52/1,000) 
APY=5.65%] 

!1.000=17.eO/(l  +  APY/100)»"»s  +  12.54/(1 
+  APY/lOO)'""® 

+  12.54/(1  ♦  APY/100)2^»'»"  +  1012.68/(1 
+  APY/100)*»'*» 
Daily  yield=.01508% 
APY=5.66%! 

•  •         «         *         • 

6.  In  Part  230.  Appendix  B,  section  B-1  is 
amended  by  removing  Model  Clause  B- 
l(h)(iii)  and  redesignating  Model  Clause  B- 
MhUm  as  Model  Clause  B-l(hKiii).  and  by 
adding  a  sentence  to  the  end  of  Model  Qause 
B-l(b)(i)  to  read  as  follows: 

Appendix  B  toPul  230 — Modd  Claases  and 
Sample  Fonas 


B-1 — Model  Clauses  f6r  Account  Disclosures 

(a)*  •  • 

(b)  Compounding  and  creditii^ 

{i)  Frequency 

•   •   • 

♦or 

Interest  for  yotir  acanmt  will  be  paid  {by 
check/to  another  accoimt]  {(time  period)].! 

•         *         •        «        * 

7.  In  Part  230,  Appendbc  B  is  amended  by 
removiiTg  the  htst  two  sentences  from  the  first 
paragraph  of  Sample  Form  B-7  and  by 


adding  a  new  Sample  Form  B-7a  to  read  as 
follows: 

Appendix  B  to  Part  23&— Model  Qauses  and 
Sample  Forms 

*         •         •         •         • 

B-7 — Sample  Form  (Certificate  of  Deposit) 

XYZ  Savings  Bank 

1  Year  Certificate  of  Deposit 

Rate  Information 

The  interest  rate  for  your  account  is  SJO% 
with  an  annual  percentage  yield  of  5.34%. 
You  will  be  paid  this  rate  until  the  maturity 
date  of  the  certificate.  Your  certificate  will 
mature  on  September  30, 19S3.  {The  annual 
percentage  yield  ass«4mes  interest  remains  on 
deposit  until  matiMity'^  withdrawal  wi3 
reduce  earnings.) 

!B-7a — Sample  Form  (Certificate  of  Deposit) 

XYZ  Savings  Bank 

1  Year  Certificate  of  Deposit 

Rate  Information 

The  interest  rate  for  your  account  is  5.00% 
with  an  annual  percentage  yield  of  5.17%. 
You  will  be  paid  this  rate  until  the  maturity 
date  of  the  certificate.  Your  certificate  will 
mature  on  Septemtter  30,  1994. 

Interest  far  your  acoount  «riU  be: 
Compounded  and  credited  to  your  account 

two  times  a  ye«. 

four  times  a  year. 


Paid  to  you 


.  monthly 
.  four  times  a  year 
by  check 
.  to  another  account 


Interest  begins  to  accrue  on  the  business 
day  you  deposit  any  noncash  item  (for 
example,  checks). 

Minimum  Balance  Requrnmerxts 

You  must  deposit  $1,(X>0  to  open  this 
account. 

You  must  maintain  a  minimum  balance  of 
$1,000  in  your  account  ever>'  day  to  obtain 
the  annual  percentage  yield  listed  above. 

BalaT)ce  Compatatkm  Method 

We  use  the  daily  balance  method  to 
calculate  the  interest  on  your  account.  This 
method  applies  a  daily  periodic  rate  to  the 
principal  in  the  account  each  day. 

Transaction  limitations 

After  the  account  is  opened,  you  may  not 
make  deposits  into  or  withdrawals  from  the 
account  until  the  maturity  date. 

Early  Withdrawal  Penalty 

If  you  withdraw  any  principal  before  the 
maturity  date,  a  penalty  equal  to  three 
months  interest  will  be  chei;ged  to  your 
account. 

pay-per-call  Renewal  Policy 

This  account  will  be  automatically 
renewed  at  maturity.  Yon  have  a  grace  period 
of  ten  (10)  calendar  days  after  the  maturity 
date  to  withdraw  the  fonds  without  being 
charged  a  penalty.! 
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Board  of  Governors  of  (he  Federal  Reserve 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Admlnistraticn 

14CFRPart39 

[Docket  No.  •a-NM-ITVAD] 

Airworttiiness  Directives;  Boeing 
Model  737-300  Series  Airplanes 
Equipped  With  a  Pemco  Aeroplex  Main 
Cargo  Door  That  Has  Been  Modified  in 
Accordance  With  Supplemental  Type 
Certificate  (STC)  SA2969S0 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Notice  of  proposed  rulemalting 
(NPRM).  

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  737-300  series 
airplanes.  This  proposal  would  require 
replacement  of  the  forward  and  aft 
hinge  shims  and  the  lower  hinge 
fairings  of  the  main  cargo  door  with  new 
shims  and  fairings.  This  proposal  is 
prompted  by  reports  of  a  slight 
separation  between  the  end  hinge  shims 
and  the  cargo  door;  this  separation  can 
cause  bending  loads  on  the  fasteners. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  fatigue 
failure  of  the  hinge  fasteners,  loss  of 
structural  integrity  of  the  cargo  door 
hinge,  possible  loss  of  the  cargo  door, 
and  subsequent  rapid  decompression  of 
the  airplane. 

DATES:  Comments  roust  be  received  by 
February  1, 1994. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
173-AD.  1601  Lind  Avenue.  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Pemco  Aeroplex  Inc.,  P.O.  Box  2287, 
Birmingham,  Alabama  34201.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW..  Renton, 
Washington;  or  at  the  FAA,  Small 


Airplane  Directorate,  Atlanta  Aircraft 
Certification  Office,  suite  210C,  1669 
Phoenix  Parkway.  Atlanta.  Georgia. 
FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  Jackson.  Aerospace  Engineer, 
Airframe  Branch,  ACE-120A.  FAA. 
Small  Airplane  Directorate.  Atlanta 
Aircraft  Certification  Office,  suite  210C. 
1669  Phoenix  Parkway.  Atlanta,  Georgia 
30349;  telephone  (404)  991-2910;  fax 
(404) 991-3606. 

SUPPI.EMENTARY  INFORMATION: 


Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposied  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-173-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  ofNPRMs 

Any  person  may  obtain  a  copy'of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-103,  Attention:  Rules  Docket  No. 
93-NM-173-AD,  1601  Lind  Avenue. 
SW..  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  reports 
indicating  that,  during  routine 
inspections  of  certain  Boeing  Model 
737-300  series  airplanes,  a  slight 
separation  was  found  between  the  end 
hinge  shims  and  the  cargo  door.  The 
cargo  door  attachment  assembly  on 
these  airplanes  had  been  manufactured 
by  Pemco  Aeroplex,  and  the  doors  had 


been  modified  in  accordance  with 
Supplemental  Type  Certificate  (STC) 
SA2969S0.  The  airplanes  inspected  had 
varying  periods  of  time-in-service. 
Investigation  has  revealed  that  this  STC 
door  design  allows  such  a  separation 
during  pressurization  cycles;  such 
separation  can  cause  increased  bending 
loads  on  the  door  hinge  fasteners.  This 
condition,  if  not  corrected,  could  lead  to 
fatigue  failure  of  the  hinge  fasteners, 
loss  of  structural  integrity  of  the  cargo 
door  hinge,  possible  loss  of  the  cargo 
door,  and  subsequent  rapid 
decompression  of  the  airplane. 

The  FAA  has  reviewed  and  approved 
Pemco  Aeroplex  Inc.  Service  Bulletin 
737-52-0012.  dated  February  9.  1993. 
that  describes  procedures  for 
replacement  of  the  forward  and  aft 
hinge  shims  and  lower  hinge  fairings  of 
the  main  cargo  door  with  new  shims 
and  fairings.  These  new  shims  have 
additional  attachment  space  to  provide 
a  more  positive  bond  between  the  end 
shims  and  the  cargo  door. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  replacement  of  the  forward  and 
aft  hinge  shims  and  lower  hinge  fairings 
of  the  main  cargo  door,  with  new  shims 
and  fairings.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

There  are  approximately  11  Model 
737-300  series  airplanes  of  the  affected 
design  in  the  worldwide  fieet.  The  FAA 
estimates  that  2  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  280  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
would  be  provided  by  Pemco  Aeroplex 
at  no  cost  to  the  operators.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $30,800.  or  $15,400  per 
airplane.  This  total  cost  figure  assumes 
that  no  operator  has  yet  accomplished 
the  proposed  requirements  of  this  AD 
action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  suflicient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
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For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
undler  Executive  Order  12066;  (2)  is  not 
a  "significant  rule"  under  the  DOT   . 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Ad.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contactixig  the  Ruies  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES." 

List  or  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safinty. 

The  Propoaed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Adroinistration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  autiwrity  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.Q  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(gJ;  and  14  CFR 
11.19. 

§39.13   {Amenaed] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  93-NM-173-AD. 

AppUoabHHy:  Boeing  Model  737-300 
series  airplanes.  «s  tist«d  in  Pemco  Aeroplex 
Inc.  Service  Bulletin  737-52-0012,  dated 
Febmary  9, 1993;  equipped  with  a  Pemco 
Aeroplex  main  cargo  door  that  has  been 
modified  in  accordance  with  SupplemeiUal 
Type  Certificate  {STC)  SA2969S0;  certificated 
in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue  failure  of  the  hinge 
fasteners,  loss  of  structural  integrity  of  the 
cargo  door  hinge,  possible  loss  of  The  cai^go 
door,  and  subsequent  rapid  decompression  of 
the  airplaoe.  accomplish  the  following: 

(a)  Within  12.000  landings  from  the  date  of 
STC  SA2969S0  insUllation  or  within  6 
months  after  the  effective  date  of  this  AD, 
whichever  occurs  later,  replace  the  forward 
and  aft  hinge  shims  and  the  lower  hinge 
fairings  of  the  maia  caigp  door,  with  new 
shims  and  fairings,  in  accordance  with 
Pemco  Aeroplex  lac.  Service  Bulletin  737- 
52-0012.  dated  February  9. 1993. 

(b)  An  altemative  method  of  complianoe  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  lev«l  of  safety  may  be 


used  if  approved  by  (ke  Manager,  Atbnta 
Aircraft  Certification  Office  (AGO).  FAA. 
Small  Airplane  Directorate.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Mainlenmce  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager.  Atlanta  ACX). 

Note:  Infonnatioa  concerning  the  existence 
of  approved  Alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Atlanta  AGO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  he 
accomplished. 

Issued  in  Renton.  Washington,  on 
November  3a  1993. 
Darreli  M.  Pedoveou 
y^cf/ng  Manager,  Tmnsport  Airjdane 
Dkectortrte.  Aircraft  Certificaiion  Service. 
|FR  Doc  93-29694  Filed  12-3-«3;  8:45  amj 
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14  CFR  Part  39 

[Docket  Ho.  tS-NM-IM-AD] 

Alrworttuness  Directives;  Jetstream 
Aircraft  Limited  Model  ATP  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRKf). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Jetstream  Model  ATP  airplanes. 
This  proposal  would  require 
modification  of  the  wiring  for  the 
electric-powered  discoiuiect  unit  for  the 
elevator  control  system  and  a 
subsequent  functional  test  of  the 
elevator  control  system.  This  proposal  is 
prompted  by  an  in-service  report  of 
damaged  wire  insulation  in  the 
electrical  power  circuit  for  die  elevator 
disconnect  unit,  that  resulted  in 
grounding  of  the  circuit  and  consequent 
uncommanded  op>eration  of  the 
dispesnect  tinit.  The  actions  specified 
by  the  proposed  AD  are  intended  to 
prevent  uncommanded  operation  of  the 
elevator  disconnect  unit,  which  would 
result  in  single  elevaftor  operation  and 
consequently  reduced  controllability  of 
the  airplane. 

DATES:  Comments  must  be  received  by 
February  1. 1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-103. 
Attention:  Ruies  Docket  No.  93-NM- 
169-AD.  1601  Lind  Avenue.  SW.. 
Renton.  Washington  9805S-40S6. 
CommeiAs  may  be  in^>ected  at  this 


location  betweeo  9  e jn.  end  3  pjai^ 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  refereooed  in 
the  proposed  rule  may  be  obtained  from 
Jetstream  Aircraft,  li»c..  P.O.  Box  16029, 
Dulles  Intematioaai  Airport. 
Washington.  DC  20041-6029.  This 
information  nuy  be  examined  at  the 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW..  Renton. 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder,  Aerospace  Engineer, 
Standardization  Branch.  ANM-113, 
FAA.  Transport  Airplane  Directorate. 
1601  Lind  Aveum^W^  Renton, 
Washington  9B055-4P56;  tele{rf)one 
(206)  227-2148;  fax  (206)  227-1320. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  bf  submittiag  sucb 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Dock£ft  number  and 
be  submitted  in  tri{>Ucate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  at>ove.  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  conunents. 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Dod^et.  Commenters  wishing  the  FAA 
to  acknowledge  receipt  of  their 
comments  submitted  in  response  to  this 
notice  must  si^mit  a  self-addressed, 
stamped  postcard  on  which  the 
followitig  statement  is  made: 
"Comments  to  Docket  Number  93^^JM- 
169-AD."  The  postcard  will  be  date 
stamped  and  returned  to  the 
commenter. 

Availability  of  NPKMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
93-NM-169-AD.  1601  Lind  Avenw. 
SW..  Renton.  Washington  96055-4056. 

Discussion 

The  Civil  Aviation  Authority  (CAA), 
which  is  the  ainvorthiaess  authority  for 
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the  United  Kingdom,  recently  notified 
the  FAA  thtft  an  unsafe  condition  may 
exist  on  certain  Jetstream  Model  ATP 
airplanes.  The  CAA  advises  that  a  case 
has  been  reported  of  damaged  insulation 
on  a  certain  wire  in  the  electrical  power 
circuit  for  the  elevator  disconnect  unit 
on  an  in-service  Model  ATP  airplane. 
This  situation  resulted  in  grounding  of 
the  circuit  and  consequent 
uncommanded  operation  of  the 
disconnect  unit.  Consequently,  the  left- 
to-right-hand  elevator  electric-powered 
disconnect  unit  opened.  As  a  result,  the 
pilot's  control  moved  only  one  elevator, 
rather  than  the  normal  two  elevators. 
Reduced  control  authority  occurred, 
including  increased  control  column 
movement  for  equivalent  airplane 
response.  The  electric-powered 
disconnect  unit  can  only  be  safely  re-set 
on  the  ground.  The  cause  of  the 
damaged  insulation  is  not  knovtrn.  This 
condition,  if  not  corrected,  could  result 
in  uncommanded  operatibn  of  the 
electric-powered  disconnect  unit  for  the 
elevator  control  system,  which  would 
result  in  single  elevator  operation  and 
consequent  reduced  controllability  of 
the  airplane. 

British  Aerospace  (the  original 
manufacturer  of  the  Model  ATP)  has 
issued  BAe  ATP  Service  Bulletin  ATP- 
27-49-10234A,  Revision  1,  dated 
August  14, 1993,  that  describes 
procedures  for  accomplishment  of 
Modification  10234A,  which  entails 
modifying  the  wiring  for  the  electric- 
powered  disconnect  unit  for  the  elevator 
control  system.  This  modification  will 
ensure  that  only  a  double  failure  will 
initiate  a  disconnect  sequence  and  that 
system  failure  will  be  correctly 
indicated  to  the  flight  crew.  This  service 
bulletin  also  describes  procedures  for 
performance  of  a  subsequent  functional 
test  of  elevator  control  system.  The  CAA 
classified  this  service  bulletin  as 
mandatory. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  and 
the  applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AO  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 


States,  the  proposed  AD  would  require 
modification  of  the  wiring  for  the 
electric-powered  disconnect  unit  for  the 
elevator  control  system;  and  a 
subsequent  functional  test  of  elevator 
control  system.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

The  FAA  estimates  that  10  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  8  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
would  cost  approximately  $25  per 
airplane.  Ba^d  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  op>erators  is  estimated  to  be  $4,650, 
or  $465  per  airplane.  This  total  cost 
figure  assumes  that  no  operator  has  yet 
accomplished  the  proposed 
requirements  of  this  AD  action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  suf^cient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared. foi  ^^'S 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained^y 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
M.89. 

$39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Jetstream  Aircraft  Limited  (Formerly  British 
Aerospace):  Docket  93-NM-169-AD. 

Applicability:  Model  ATP  airplanes,  serial 
numbers  2002  through  2047  inclusive; 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  unconunanded  operation  of  the 
elevator  disconnect  unit,  which  would  result 
in  single  elevator  operation  and  consequent 
reduced  controllability  of  the  airplane, 
accomplish  the  following: 

(a)  Within  6  months  after  the  effective  date 
of  this  AD,  modify  the  wiring  for  the  electric- 
powered  disconnect  unit  for  the  elevator 
control  system  (Modification  10234A):  and, 
prior  to  hirther  flight  after  modification, 
perform  a  functional  test  of  the  elevator 
control  system;  in  accordance  with  BAe  ATP 
Service  Bulletin  ATP-27-49-10234A, 
Revision  1,  dated  August  14. 1993. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch.  ANM-113.  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  whe^e  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on 
November  30, 1993. 
Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

|FR  Doc.  93-29695  Filed  12-3-93;  8;45  ami 
MLUNQ  COOE  4n»-13-» 


14  CFR  Part  39 

[Docket  No.  93-NM-6ft-AD] 

Airworthiness  Directives;  Airbus 
Industrie  Model  A300,  A30O-600.  and 
A310  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
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ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Airbus  Industrie  Model  A300. 
A30O-600,  and  A310  series  airplanes. 
This  proposal  would  require  repetitive 
internal  eddy  current  inspections  to 
detect  cracks  in  the  lower  spar  axis  of 
the  pylon  between  ribs  9  and  10,  and 
repair,  if  necessary.  This  proposal  is 
prompted  by  a  report  that  fatigue  cracks 
have  been  found  on  the  lower  spar  of 
the  pylon.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
reduced  structural  integrity  of  the  lower 
spar  of  the  pylon. 

DATES:  Comments  must  be  received  by 
February  1, 1994. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
56-AD,  1601  Lind  Avenue,  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.. 
Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Slotte,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2797;  fax  (206)  227-1320. 

SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  persons  are  invited  to     " 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 


submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-56-AD."  The 
postcard  will  be  date  stam[>ed  and 
returned  to  the  commenter. 

Availability  ofNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103.  Attention:  Rules  Docket  No. 
93-NM-56-AD,  1601  Lind  Avenue, 
SW.,  Renton.  Washington  98055-4056. 

Discussion 

The  Direction  Cenerale  de  I'Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Airbus 
Industrie  Model  A300,  A30{>-600,  and 
A310  series  airplanes.  The  DGAC 
advises  that  fatigue  cracks  have  been 
found  on  the  lower  spar  of  the  pylon 
between  ribs  9  and  10,  initiating  at  the 
center  stiffener  beyond  the  flat  area,  on 
airplanes  equipped  with  General 
Electric  and  Pratt  and  Whitney  pylons. 
Fatigue  cracks  in  this  area,  if  not 
detected  and  corrected  in  a  timely 
manner,  could  result  in  reduced 
structural  integrity  of  the  lower  spar  of 
the  pylon. 

Airbus  Industrie  has  issued  Service 
Bulletin  No.'s  A30O-54-071,  dated 
November  12, 1991  (for  Model  A300 
series  airplanes);  A300-54-6011,  dated 
November  12, 1991,  as  amended  by 
Service  Bulletin  Change  Notice  O.A., 
dated  July  10, 1992  (for  Model  A300- 
600  smes  airplanes);  and  A310-54- 
2016,  dated  November  12, 1991  (for 
Model  A310  series  airplanes).  These 
service  bulletins  describe  procedures  for 
repetitive  internal  eddy  current 
inspections  to  detect  cracks  in  the  lower 
spar  axis  of  the  pylon.between  ribs  9 
and  10,  and  repair,  if  necessary.  The 
DGAC  classified  these  service  bulletins 
as  mandatory  and  issued  French 
Airworthiness  Directive  92-049- 
130(B)R1,  dated  November  25, 1992,  in 
order  to  assure  thecontinued 
airworthiness  of  these  airplanes  in 
France. 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 


operation  in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  and  the  applicable 
bilateral  airworthiness  agreement. 
Pursuant  to  this  bilateral  airworthiness 
agreement,  the  DGAC  has  kept  the  FAA 
informed  of  the  situation  described 
above.  The  FAA  has  examined  the 
findings  of  the  DGAC,  reviewed  all 
available  information,  and  determined 
that  AD  action  is  necessary  for  products 
of  this  type  design  that  are  certificated 
for  operation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  ftD  would  require 
repetitive  internal  eddy  current 
inspections  to  detect  cracks  in  the  lower 
spar  axis  of  the  pylon  between  ribs  9 
and  10,  and  repair,  if  necessary.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletins  described  previously. 

The  FAA  estimates  that  57  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  4  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $12,540,  or  $220  per 
airplane.  This  total  cost  figure  assumes 
that  no  operator  has  yet  accomplished 
the  proposed  requirements  of  this  AD 
action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES." 
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U^  oir  SubfKts  is  14  CFR  Pari  39 

Air  transporlation.  Aircraft,  Aviation 
safety.  Safety. 

The  Preposed  Amendmenl 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  US.C  App.  13S4U).  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 


139.13    [A* 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 
Airbus  IndMSine:  Docket  93-NM-56-AO. 

Applicability:  Model  A300.  A30O-600,  and 
A310  series  airplanes,  as  listed  in  Airbus 
Industrie  Service  Bulletin  No.  A30O-54-071. 
dated  November  12.  1991;  A300-54-6011, 
dated  November  12. 1992,  as  amended  by 
Service  Bulletin  Change  Notice  O.A.,  dated 
July  10, 1902;  and  A310-54-2016.  dated 
November  12, 1991;  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  structural  integrity  of 
the  lower  sper  of  the  pylon,  accomplish  the 
following: 

la)  For  Model  A300  B4-2C.  B2K-3C,  B4- 
103.  and  84-203  series  airplanes:  Prior  to  the 
accumulation  of  9.000  total  landings,  or 
within  500  landings  after  the  effective  date  of 
this  AD,  whichever  occurs  later,  perform  an 
Internal  eddy  current  inspection  to  detect 
cracks  in  the  lower  spar  axis  of  the  pyk>n 
between  ribs  9  and  10  in  accordance  with 
Airbus  Industrie  Service  Bulletin  No.  A300- 
54-071,  dated  November  12. 1991. 

(1)  If  no  crack  is  found,  repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  2.500  landings. 

(2)  If  any  crack  is  found  that  is  less  than 
or  equal  to  30  mm:  Perform  subsequent 
inspections  and  repair  in  accordance  with 
the  rwthods  and  times  specified  in  the 
service  bulletin. 

(3)  If  any  crack  is  found  that  is  greater  than 
30  mm,  but  less  than  100  mm:  Prior  to  the 
accumulation  of  250  landings  after  aack 
discovery,  repair  in  accordance  with  a 
method  apprt)ved  by  the  Mansg^r. 
Standardiza'ion  Branch,  ANM-113.  FAA. 
Transport  Airplane  Directorate. 

(4)  If  any  crack  is  found  that  is  greatir  than 
or  equal  to  100  mm.  Prior  to  further  fliglit, 
repair  in  accordance  with  a  method  approved 
by  the  Manager,  Standardization  Branch. 
ANM-113.  F.V^,  Transp.irt  Airplane 
Directorate. 

(b)  For  Model  A300-600  B4-620.  C4-620, 
-622R  and  -622  series  airplanes-  Prior  to  the 


Accumulation  of  4,000  total  landings,  or 
within  500  landings  after  the  effective  date  of 
this  AD.  whichever  occurs  later,  perform  an 
internal  eddy  current  inspection  to  detect 
cracks  in  the  lower  spar  axis  of  the  pylon 
between  ribs  9  and  10  in  accordance  with 
Airbus  Industrie  .Service  Bulletin  No  A30O- 
54-6011,  dated  November  12. 1992.  as 
amended  by  Service  Bulletin  Change  Notice 
O.A.,  dated  July  10, 1992. 

(1)  If  no  crack  is  found,  repeal  the 
inspection  thereafter  at  Intervals  not  lo 
exceed  2,500  landings. 

(2)  If  any  crack  is  found  that  is  less  than 
or  equal  to  30  mm:  Perform  subsequent 
inspections  and  repair  in  accordance  with 
the  methods  and  times  specified  in  the 
service  bulletin. 

(3)  If  any  crack  is  found  that  is  greater  than 
30  mm,  but  less  than  100  mm:  Prior  to  the 
accumulation  of  250  landings  after  crack 
discovery,  repair  in  accordance  with  a 
method  approved  by  the  Manager. 
Standardization  Branch.  ANM-113.  FAA. 
Transport  Airplane  Directorate. 

14)  If  any  crack  is  found  that  is  greater  than 
or  equal  lo  100  mm;  Prior  lo  further  flight, 
repair  in  accordance  with  a  method  approved 
by  the  Manager,  Standardization  Branch, 
ANM-113.  FAA,  Transport  Airplane 
Directorate. 

(c)  For  Model  A310-221.  -222.  -322.  -324, 
and  -325  series  airplanes:  Prior  to  the 
accumulation  of  25,000  total  landings,  or 
within  500  landings  after  the  efF«*:tive  date  of 
this  AD,  whichever  occurs  later,  perform  an 
internal  eddy  current  inspection  to  detect 
cracks  in  the  lower  spar  axis  of  the  pylon 
bet«veen  ribs  9  and  10  in  accordance  with 
Airbus  Industrie  Service  Bulletin  No.  A310- 
54-2016,  dated  November  12, 1991. 

(1)  If  no  crack  is  found,  repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  2,500  landings. 

(2)  If  any  crack  is  found  that  Is  less  than 
or  equal  to  30  mm:  Perform  subsequent 
inspections  and  repair  in  accordance  with 
the  nr>ethods  and  times  specified  in  the 
service  bulletin. 

(3)  If  any  crack  is  found  that  is  greater  than 
30  mm,  but  less  than  100  mm:  Prior  to  the 
accumulation  of  250  landings  after  crack 
discovery,  repair  in  accordance  with  a 
method  approved  by  the  Manager, 
Standardization  Branch,  ANM-113.  FAA, 
Transport  Airplane  Directorate. 

(4)  if  any  crack  is  fr>und  that  is  greater  than 
or  equal  to  100  mm:  Prior  to  further  fUght. 
repair  in  accordance  with  a  method  approved 
by  the  Manager,  Standardization  Branch. 
ANM-113,  FAA,  Transport  Airpifcne 
Directorate. 

Id)  An  alternative  method  of  compliiince  or 
adjustment  of  the  compliance  timp  th^f 
provides  an  a<.ceptable  level  of  safety  m^-y  be 
used  if  approved  by  the  Manager. 
.Standardization  Branch,  ANM-113,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appnjpriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  aiminents  and  then 
send  it  to  the  Mdnager.  Standardiz;»tion 
Branch.  ANM-113 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  m»y  be 


obtained  from  the  Standardization  Branch 
ANM-113 

It;)  Special  flight  permits'nr.ay  be  issued  in 
iM  cordanre  with  FAR  21  197  and  21  199  lo 
operate  the  airplane  to  a  location  where  ihe 
requirements  of  this  AD  can  be 
accompfiihed. 

Issued  in  Renton.  Washington,  on 
Novemt)er  30.  1993. 
Darreil  M.  Pederson, 
Acting  ManoffT,  Transp<trt  Airplane 
DirectoTotti.  Aircraft  Certification  Service 
jFR  Doc.  93-29696  Filed  12-3-93:  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

15  CFR  Part  946 

[Docket  No.  931221-33211 

RIN064»-AF72 

Weather  Servk:e  Modernization  Criteria 

AGENCY:  National  Weather  Service, 

National  Oceanic  and  Atmospheric 

Administration.  Department  of 

Commerce. 

ACTION:  Proposed  rule;  request  for 

comments. 

SUMMARY:  The  National  Weather  Service 
(NWS)  is  publishing  in  the  Federal 
Register  its  proposed  criteria  for  taking 
certain  modernization  actions  such  a.s 
commissioning  new  weather 
observation  systems,  decommissioning 
outdated  NWS  radars  and  evaluating 
staffing  needs  for  field  offices  in  an 
affected  area;  and  its  criteria  for 
certifying  that  closing,  consolidating, 
automating,  or  relocating  a  field  office 
will  not  degrade  service  to  the  affected 
area.  This  notice  of  proposed 
rulemaking  sets  forth  the  proposed 
criteria  for  these  actions  except  for 
automating  and  closing  field  offices 
The  criteria  for  those  two  actions 
require  further  development  and,  after 
notice  and  public  comment,  will  be 
published  in  final  form  before  either  of 
these  actions  take  place.  All  final 
criteria  will  be  set  forth  in  apjaendix  A 
to  the  basic  modernization  regulations 
at  15  CFR  part  946  which  were 
published  in  final  form  on  Dec.  3,  1993 
DATES:  Comments  are  recjuested  by 
January  5, 1994. 

ADDRESSES;  Requests  for  copies  of 
documents  stated  in  the  preamble  as 
being  available  upon  request  and 
comments  should  be  sen!  to  Julie 
Scanlon.  NOAA/GCIV.  SSMC2.  room 
18111. 1325  East- West  Highway,  Silver 
Spring,  Maryland  20910. 
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FJOR  FURTHER  INFORMATION  CONTACT: 
jLlie  Scanlon.  301-713-0053. 
SUPPLEMENTARY  INFORMATION:  Section 
3  04(.i)  of  the  Act  required  the  NWS  to 
contract  with  the  National  Research 
Ciouncil  (NRC)  for  a  review  of  the 
scientific  and  technical  modernization 
criteria  by  which  the  NWS  proposes  to 
certify,  under  section  706,  actions  to 
c  lo.'^.e,  consolidate,  automate,  or  relocate 
I  field  office  and  the  preparation  and 
submission  of  a  report  assessing  these 
criteria.  The  NRC  prepared  this  report 
and  submitted  it  to  the  Secretary  of 
C:ommerce  on  July  28, 1993.  The  NRC 
Essentially  endorsed  the  criteria 
[roposed  with  certain  reservations 
about  some  of  the  criteria  that  relate  to 
t  le  commissioning  of  Automated 
Surface  Observation  System  (ASOS)  and 
automation  certification.  The  criteria,  in 
I  le  formal  reviewed  by  the  NRC.  are  set 
forth  in  Appendix  B  to  the  NRC  Report. 
These  criteria  have  been  reformatted 
^mewhat  for  purposes  of  publishing 
Inem  as  a  proposed  rulemaking.  There 
has  been  no  substantive  change,  but 
readers  may  wish  to  compare  the  two 
formats  and  review  some  explanatory 
ipaterial  found  in  the  NRC  format  by 

Bbtaining  a  copy  of  the  Report  (see 
DORESS  section  above). 
I  Section  704(b)  of  the  Act  requires  the 
hflWS  to  publish  the  criteria  in  the 
Federal  Register,  based  on  the  NRC 
Report,  after  providing  an  opportunity 
for  public  comment  and  after  consulting 
with  the  NRC  and  the  Modernization 
Transition  Committee  (the  Committee) 
astablished  by  section  707  of  the  Act. 
Section  704(b)  requires  criteria  for 
certain  actions  that  do  not,  by 
themselves,  involve  certification,  i.e., 
commissioning  new  weather  observing 
systems,  decommissioning  an  outdated 
NWS  radar  and  evaluating  staffing 
needs  for  field  offices  in  affected  areas; 
ajid  criteria  for  action  requiring 
certification,  i.e.,  closing,  consolidating, 
iaiitomating,  or  relocating  a  field  office. 

A.  Criteiia  for  Actions  Not  Involving 
Certification 

7 .  Commissioning  Nfw  Weather 
Observation  Systems 

Currently,  two  new  weather 
observation  systems  are  being  deployed, 
the  next  generation  Doppler  radar 
system  (known  as  the  NEXRAD  or 
\VSR-68D)  and  the  ASOS.  The  criteria 
for  commissioning  these  systems  are 
drawn  ft"om  two  basic  NWS  documents 
referenced  in  the  criteria:  The  National 
Weather  Service-Sponsored  WSR-88D 
Site  Component  Commissioning  Plan 
and  The  National  Weather  Service- 
Sponsored  Automated  Surface 
Observing  System  (ASOS)  Site 


Component  Commissioning  Plan  and. 
more  specifically,  from  the  Evaluation 
Packages  that  are  included  as 
Appendices  to  these  Plans.  These 
documents  are  available  upon  request 
(see  address  section). 

The  criteria  will  ensure  that: 
Adequate  operations  and  maintenance 
staffs  are  available  and  have  been 
trained;  the  new  system  provides  proper 
support  for  NWS  forecasting  and 
warning  services  (in  the  case  of 
NEXR.\D.  by  at  least  96%  availability  of 
the  radar  coded  message  for  a  period  of 
30  consecutive  days  prior  to 
commissioning):  and  a  full  complement 
of  spare  parts  and  test  equipment  is 
available  on  site. 

The  commissioning  plans  for  both  the 
ASOSs  and  WSR-88Ds  provide  for  the 
commissioning  of  a  system  with  one  or 
more  "work-arounds."  A  work-around 
provides  for  an  alternative  method  of 
meeting  a  commissioning  criteria 
through  the  application  of  a  pre- 
approved  operational  procedure 
implemented  on  a  temporary  basis.  An 
example  of  a  work-around  for  ASOS  is 
human  augmentation  of  the  observation 
for  the  occurrence  of  freezing  rain,  until 
such  time  as  a  freezing  rain  sensor  has 
been  accepted  for  operational  use  with 
ASOS.  The  commissioning  plans 
require  that  work-arounds  invoked  be 
tracked  as  open  items  until  they  can  be 
eliminated  by  implementation  of  the 
originally  intended  capability. 

With  one  exception,  the  concerns 
raised  by  NRC  with  respect  to  the  ASOS 
criteria  do  not  relate  to  commissioning 
an  ASOS  unit  but  to  operating  it 
without  NWS  sponsored  backup  and/or 
augmentation.  These  concerns  will  be 
addressed  further  in  connection  with 
the  criteria  for  certifying  an  automation, 
as  discussed  later.  The  NRC's  one 
concern  related  to  commissioning 
involved  the  length  of  time  needed 
before  commissioning  to  ensure  that 
ASOS  obser\ations  at^  representative 
(criterion  I.A.I. n.).  At  the  time  of  the 
NRC  review  .NWS  had  not  yet 
determined  the  appropriate  period  but 
now  proposes  a  period  of  approximately 
60  days. 

Since  the  time  of  the  NRC  review,  an 
additional  criterion  for  ASOS 
commissioning  relating  to  installation  of 
field  modification  kits  and  firmware  has 
been  developed  (criterion  I. A. I.e.). 

2.  Decomniissioning  Outdated  NWS 
Radars 

The  criteria  for  decommissioning 
outdated  NWS  radars  are  drawn  from 
the  National  Weather  Service — 
Sponsored  Network  and  Local  Warning 
Radars  Site  Component 
Decommissioning  Plan  and  the  Internal 


and  External  Communication  and 
Coordination  Plan  for  the 
Modernization  and  Associated 
Restructuring  of  the  National  Weather 
Service,  both  of  which  are  available 
upon  request  (see  address  section 
above).  These  criteria  include  ensuring 
that  an  existing  radar  is  no  longer 
needed  to  support  services  and  products 
and  that  all  valid  user  complaints 
related  to  actual  performance  of  a  newly 
commissioned  NE.XR.^D  radar  system 
have  been  satisfactorily  resolved, 
through  a  user  confirmation  of  services 
program. 

3.  Evaluating  Staffing  Needs  for  Field 
Offices  in  Affected  Areas 

r 

During  stage  1  of  the  modernization, 
the  field  offices  of  primary  importance 
in  terms  of  staffing  needs  are  those 
which  will  receive  the  new  NEXRADs 
and  integrate  them  into  daily 
operations.  These  offices  must  have 
adequate  staff  to  operate  and  maintain 
the  new  radars  while  carrying  on  their 
assigned  service  responsibilities.  The 
required  staffing  evaluation  will  be 
made  in  the  process  of  commissioning 
the  NEXRAD.  a  basic  criterion  for  which 
is  that  the  staff  of  the  relevant  office  is 
adequate  to  operate  and  maintain  the 
radar  (see  criterion  I.A.2.b.).  This 
evaluation  element  addresses  staffing 
needs  for  ongoing  operations  by 
requiring  the  office  to  meet  the  NWS 
Stage  1  Staffing  Complement  as  set  forth 
in  the  Human  Resources  and  Position 
Management  Plan  for  the  National 
Weather  Service  Modernization  and 
Associated  Restructuring,  available 
upon  request  (see  ADDRESS  section). 
This  means,  for  example  that  all  offices 
must  have  a  complement  of  at  least  5 
meteorologists  and  5  hydro- 
meteorological  technicians  in  order  to 
maintain  round  the  clock  shifts  seven 
days  a  week.  The  actual  evaluation 
elements  are  found  in  the  referenced 
sections  of  the  WSR-flSD  Evaluation 
Package,  for  example,  to  ensure  that  at 
least  two  maintenance  persons  have 
completed  the  VVSR-88D  maintenance 
course. 

In  addition,  during  state  1  many  field 
offices  will  be  integrating  the  ASOS  into 
their  operations  and  must  also  have 
adequate  staff  to  operate  and  maintain 
this  new  technology.  As  in  the  case  of 
the  rJEXRADs,  evaluation  of  their 
staffing  needs  will  occur  at  the  time  of 
commissioning.  The  two  criteria  for 
commissioning  an  ASOS  related  to 
staffing  needs  are  that  adequate 
operations  staff  are  available  (see 
criterion  I.A.I. h.)  and  that  proper 
maintenance  personal  are  available  (see 
criterion  I.A.I. i.).  Again,  specific 
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evaluation  elements  are  found  in  the 
referenced  ASOS  evaluation  package. 
Additional ^teha  may  be  required 
for  stage  2  when  the  introduction  of  the 
Advanced  Weather  Interactive 
Processing  System  (AWIPS)  will  resuh 
in  new  office  configurations.  The  NRC 
has  endorsed  the  present  criteria  and 
targets,  subject  to  review  in  tight  of  the 
results  of  the  Modernization  and 
Associated  Restructuring 
Demonstration. 

B.  Certification  Criteria 

J.  Criteria  Common  to  All  Certifiable 
Actions 

Actions  requiring  certification  are 
subject  to  two  sets  of  criteria:  those 
common  to  all  types  of  actions  and 
those  that  are  used  only  for  specific 
actions.  The  common  criteria  are  based 
on  specific  requirements  of  the  Act,  e.g.. 
ensuring  that  advance  notification  has 
been  provided  In  the  National 
Implementation  Plan,  or  those 
requirements  in  the  regulations  relating 
to  review  and  approval  at  various  levels 
of  the  NWS.  These  criteria  have  been 
fully  developed  and  are  published  at 
this  time  although  they  will  not  be  used 
in  connection  with  a  certification  for 
closure  or  automation  until  additional 
criteria  unique  to  these  actions  have 
been  published  as  final  criteria. 

2.  Criteria  Unique  to  Specific  Certifiable 
Actions 

a.  Consolidati(xi.  As  set  forth  in  the 
NWS  basic  modernization  regulations, 
consolidating  a  field  office  consists  of 
reassigning  some  NWS  positions  fi-om 
that  office  to  a  new  office  after  the 
commissioning  of  one  or  more  new 
NEXRADs  allows  the  NWS  to 
decommission  the  obsolete  radar  at  the 
old  office  and  eliminates  the  old  office's 
responsibility  for  operating  it.  The 
significant  questions  relating  to  the 
possibility  of  degrading  services  must  be 
addressed  during  these  commissioning 
and  decommissioning  processes  and. 
therefore,  the  criteria  for  certifying  a 
consolidation  are  essentially  a 
combination  of  the  commissioning  and 
decommissioning  criteria  including  user 
confirmation  of  services  described 
above. 

b.  Relocation.  The  certification 
criteria  unique  to  relocation  actions  are 
closely  related  to  the  provisions  of 

§  946.7(0  of  the  basic  regulations  which 
set  forth  the  evidentiary  requirements 
for  a  relocation  certification.  Since  no 
nc^v  technology  is  involved,  the  essence 
of  such  a  certification  is  demonstrating 
that  using  the  old  technolq^  in  the  new 
location  will  not  result  in  any 
degradation  of  service.  Under  the 


regulations  and  the  criteria,  the  NWS 
must  show  that  similar  office  moves 
have  been  made  successfully  and  that 
valid  public  comments  related  to  this 
specific  relocation  have  been 
satisfactorily  resolved.  Additional 
criteria  ensure  adequate  backup  during 
the  time  of  the  actual  relocation.  The 
NRC  found  that  the  risks  from  such  a 
relocation  to  be  quite  small  and 
endorsed  the  criteria. 

c.  Automation.  An  automation 
consists  of  reassigning  NWS  employees 
after  their  surface  observing 
responsibilities  have  been  eliminated. 
These  responsibilities  are  eliminated  in 
two  distinct  phases.  In  the  first  phase, 
a  commissioned  ASOS  eliminates  the 
need  for  the  manual  observation. 
However,  the  commissioned  ASOS  does 
not  provide  a  complete  replacement  for 
the  manual  observation,  so  NWS 
employees  must  augment  the  ASOS 
observation  and  provide  backup  for  the 
system.  Many  of  the  important  criteria 
are  those  used  in  commissioning  the 
ASOS. 

As  a  prerequisite  for  commissioning 
an  ASCiS  located  on  an  airport,  the  Act 
requires  a  determination  by  the 
Secretary  in  consultation  with  the 
Secretary  of  Transportation,  that  the 
weather  services  provided  after 
commissioning  will  continue  to  be  in 
full  compliance  with  applicable  flight 
aviation  rules  promulgated  by  the 
Federal  Aviation  Administration  (FAA). 
This  determination  has  been  completed 
on  a  programmatic  basis,  and  a  copy 
will  be  included  with  each  automation 
certification  in  compliance  with 
§  946.5(b)  of  the  basic  regulations. 

In  the  second  phase,  NWS  employees 
are  relieved  of  all  remaining  suriace 
observing  responsibilities,  either  by 
enhancement  of  the  modernized  surface 
observing  system  (adding  sensors  to 
ASOS  and/or  introducing 
supplementary  and  complementary 
products)  to  eliminate  the  need  for 
human  augmentation  and  backup;  or  by 
transferring  augmentation  and  backup 
responsibilities  to  a  non-NWS  entity. 
The  criteria  to  achieve  this  sec^pd 
phase,  the  automation,  are  contained  in 
the  NWS'  Surface  Observation 
Modernization  Plan.  The  NWS  is 
currently  in  the  process  of  coordinating 
a  drafl  of  this  Plan  with  the  FAA. 

Since  the  NRC  did  express  some 
concerns  relating  to  certain  of  the^ 
criteria  for  the  second  phase  and,  since 
no  automation  will  lake  place  in  the 
immediate  future,  the  NWS  has  decided 
not  to  publish  the  criteria  for 
automation  until  it  can  finalize  the  Plan 
af^er  further  consultation  with  the  FAA 
and  the  NRC.  and  after  an  opportunity 
to  consult  with  the  Committee.  No 


automation  will  occur  until  after  the 
final  criteria  for  such  actions  have  been 
published. 

d.  Closing.  Section  706  of  the  Act 
prohibits  the  NWS  from  closing  any 
field  office  until  January  1, 1996.  After 
that  date,  the  ability  to  close  a  field 
office  will  depend  on  the  successful 
introduction  of  AWIPS  which  will 
provide  the  new  Weather  Forecast 
Offices  with  the  data  access, 
information  processing,  and 
communications  capability  necessary  to 
assume  full  responsibility  for  areas  that 
are  being  serviced  by  the  field  offices  to 
be  closed.  Consequently,  as  in  the  case 
of  the  criteria  for  a  consolidation,  many 
of  the  criteria  unique  to  a  closing  will 
consist  of  those  for  commissioning  an 
AWIPS  and  decommissioning  the  old 
information  processing  system,  known 
as  AFOS. 

The  AWIPS  system  is  not  ready  for 
deployment  and  the  actual 
commissioning  and  decommissioning 
plans  have  not  been  written.  These 
plans  will  be  developed  in  accordance 
with  the  NWS  Systems  Commissioning 
and  Decommissioning  Policies  and  will 
closely  resemble  the  criteria  for 
commissioning  a  NEXRAD  or  ASOS  and 
for  decommissioning  an  outdated  radar. 
On  this  basis,  the  NRC  has  endorsed 
them.  Additional  criteria  unique  to  a 
certification  for  closing  will  Include 
provisions  for  statistical  verification  that 
there  is  no  degradation  in  warning  and 
forecast  quality  as  endorsed  by  the  NRQ 

Before  closing  any  field  office,  the 
NWS  must  propose  additional 
regulations  governing  the  necessary 
certification  process  and  will  include 
the  necessary  criteria  for  commissioning 
AWIPS.  decommissioning  AFOS, 
evaluating  stage  2  staffing  needs,  and 
certifying  that  the  closing  wrill  not  result 
in  any  degradation  of  service. 

C  Regulatory  Flexibility  Act  Analysis 

These  regulations  set  forth  the  criteria 
for  certifying  certain  modernization 
actions  such  as  commissioning  new 
weather  observation  systems  and  the 
criteria  for  certifying  that  closing, 
consolidating,  automating,  or  relocating 
a  filed  office  will  not  result  in  a 
degradation  of  service  to  the  affected 
area.  These  criteria  will  be  appended  to 
the  Weather  Service  Modernization 
regulations.  The  General  Counsel  of  the 
Department  of  Commerce  has  certified 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that 
these  criteria,  if  adopted  as  proposed, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  These  proposed  criteria  are 
intended  for  internal  agency  use,  and 
the  impact  on  small  business  entities 
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will  be  negligible.  The  proposed  criteria 
do  not  directly  affect  "small  government 
jurisdictions"  as  defined  by  Public  Law 
96-354,  the  Regulatory  Flexibility  Act. 

D.  Paperwork  Reduction  Act  of  1980 

These  regulations  will  im{>ose  no 
information  collection  requirements  of 
the  type  covered  by  Public  Law  96-511, 
the  Paperwork  Reduction  Apt  of  1980. 

E.  E.G.  12612 

This  rule  does  not  contain  policies 
with  sufficient  Federalism  implications 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

F.  National  Envinnunental  Policy  Act 

NOAA  has  concluded  that  publication 
of  the  proposed  rules  does  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment.  Therefore,  an 
environmental  impact  statement  is  not 
required.  A  programmatic 
Environmental  Impact  Statement  (EIS) 
regarding  NEXRAD  was  prepared  in 
November  1984,  and  an  Environmental 
Assessment  to  update  the  portion  of  the 
EIS  dealing  with  the  bioeffects  of 
NEXRAD  nonionizing  radiation  is  being 
reviewed. 

List  of  Subjects  in  IS  CFR  Part  946. 
Appendix  A 

Administrative  practice  and 
procedure.  National  Weather  Service, 
Weather  service  modernization. 
Certification  cmmissioning. 
Decommissioning. 

Dated:  December  2, 1993. 
Elbert  W.  Friday,  Jr., 

Assistant  Administrator  for  Weather  Services. 

FcM-  the  reasons  set  out  in  the 
preamble.  15  CFR  part  946  is  proposed 
to  be  amended  as  follows: 

PART  946— MODERNIZATION  OF  THE 
NATIONAL  WEATHER  SERVICE 

1.  The  authority  citation  for  part  946 
continues  to  read  as  follows: 

Authority:  Title  VTI  of  Public  Law  102-567. 
106  Stat.  4303  (15  U.S.C.  313  note). 

2.  An  Appendix  A  is  added  at  the  end 
of  part  946  to  read  as  follows: 


Appendix  A— National  Weather  Service 
Modernization  Criteria 

I.  Modernization  Criteria  for  Actions 
Not  Requiring  Certification 

(A)  Commissioning  of  New  Weather 
Observation  Systems 

(1)  Automated  Surface  Observation 
Systems  (ASOS) 

Purpose:  Successful  commissioning 
for  full  operational  use  requires  a 
demonstration,  by  tests  and  other 
means,  that  the  ASOS  equipment,  as 
installed  in  the  field  office,  meets  its 
technical  requirements;  that  the 
prescribed  operating,  maintenance,  and 
logistic  support  elements  are  in  place; 
that  operations  have  been  properly 
staffed  with  trained  personnel  and  that 
the  equipment  can  be  operated  with  all 
other  installed  mating  elements  of  the 
modernized  NWS  system. 

Note:  It  may  be  necessary  to  incorporate 
work-arounds  to  complete  some  of  the  items 
listed  below  in  a  timely  and  cost-effective 
manner.  A  work-around  provides  for  an 
alternative  method  of  meeting  a 
commissioning  criteria  through  the 
application  of  a  pre-approved  operational 
procedure  implemented  on  a  temporary 
basis,  for  example,  by  human  augmentation 
of  the  observation  for  the  occurrence  of 
freezing  rain,  until  such  time  as  a  freezing 
rain  sensor  has  been  accepted  for  operaUonal 
use  with  ASOS.  The  ASOS  Plan  referenced 
below  includes  a  process  for  recommending, 
approving,  and  documenting  work  arounds 
and  requires  that  they  be  tracked  as  open 
items  until  they  can  be  eliminated  by 
implementation  of  the  originally  intended 
capability. 

References:  The  criteria  and 
evaluation  elements  for  commissioning 
are  set  forth  and  further  detailed  in  the 
NWS-Sponsored  Automated  Observing 
System  (ASOS)  Site  Component 
Commissioning  Plan  (the  ASOS  Plan), 
more  specifically  in  Addendum  I, 
appendix  D  of  the  ASOS  Site 
Component  Commissioning  Evaluation 
Packajf  (the  ASOS  Package).' 

Criteria:  a.  ASOS  Acceptance  Test: 
The  site  component  acceptance  test, 
which  includes  objective  tests  to 
demonstrate  that  the  ASOS,  as  installed 
at  the  given  site,  meets  its  technical 
specifications,  has  been  successfully 
completed  in  accordance  with  the  item 
la,  p.  D-2  of  appendix  D  of  the  ASOS 
Package. 

b.  Sensor  Siting:  Sensor  sitings 
provide  representative  observations  in 
accordance  with  appendix  C  of  the 
ASOS  Package,  Guidance  for  Evaluating 
Representativeness  of  ASOS 
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Observations  and  item  lb,  p.  D-2  of 
appendix  D  of  the  ASOS  Package. 

c.  Initialization  Parameters: 
Initialization  parameters  are  in 
agreement  with  source  information 
provided  by  the  ASOS  Program  Office, 
in  accordance  with  item  Ic.  pp.  D-2  & 
D-3  of  appendix  D  of  the  ASOS 
Package. 

d.  Siensor  Performance  Verification: 
Sensor  performance  has  been  verified  in 
accordance  with  the  requirements  stated 
in  the  ASOS  Site  Technical  Manual  and 
item  Id,  p.  D-3  of  the  ASOS  Package. 

e.  Field  Modification  Kits/Firmware 
Installed:  All  critical  field  modification 
kits  and  firmware  fd^the  site  as  required 
by  attachments  3a  &  ly(pp.  D— 45  &  D- 
46)  or  memorandum  issued  to  the 
regions,  have  been  installed  on  the 
ASOS  in  accordance  with  item  le.  p.  D- 
4  appendix  of  the  ASOS  Package. 

r  Operations  and  Maintenance 
Documentation:  A  full  set  of  operations 
and  maintenance  documentation  is 
available  in  accordance  with  items  2a- 
h  pp.  D-5  &  D-6  of  appendix  D  of  the 
ASOS  Package. 

g.  Notification  of  and  Technical 
Coordination  with  Users:  All  affected 
users  have  been  notified  of  the  initial 
date  for  ASOS  operations  and  have 
received  a  technical  coordination 
package  in  accordance  with  item  2i.  pp. 
D-6  &  D-7  of  appendix  D  of  the  ASOS 
Package. 

h.  Availability  of  Trained  Operations 
Personnel:  Adequate  operations  staff  are 
available,  training  materials  are 
available,  and  required  training  has 
been  completed,  per  section  3.2.3.1.  of 
the  ASOS  Plan,  in  accordance  with 
items  3a-c,  p.  D-8  of  appendix  D  of  the 
ASOS  package. 

i.  Maintenance  Capability:  Proper 
maintenance  personnel  and  support 
systems  and  arrangements  are  available 
in  accordance  with  items  4a-e,  pp.  D- 
9  &  I>-10  of  appendix  D  of  the  ASOS 
Package. 

j.  Performance  of  Site  Interfaces:  The 
equipment  can  be  operated  in  all  of  its 
required  modes  and  in  conjunction  with 
all  of  its  interfacing  equipment  per  the 
detailed  checklists  of  items  5a-b,  pp.  D- 
11  &  D-19  of  appendix  D  of  the  ASOS 
package. 

k.  Supjwrt  of  Associated  NWS 
Forecasting  and  Warning  Services:  Tlie 
equipment  provides  proper  support  of 
NWS  forecasting  and  warning  services 
and  archiving,  including  operation  of  all 
specified  automatic  and  manually 
augmented  modes  per  the  checklist, 
items  6a-e,  pp.  D20  to  D-29,  of 
appendix  of  the  ASOS  package. 

I.  Service  Backup  Capabilities: 
Persormel,  equipment,  and  supporting 
services  are  available  and  capable  of 


64206 


Federal  Register  /  Vol.  58.  No.  232  /  Monday,  December  6.  1993  /  Proposed  Rules 


providing  required  backup  readings  and 
services  in  support  of  operations  when 
primary  equipment  is  inoperable  in 
accordance  with  items  7a-g,  pp.  D-30  to 
D-32,  of  appendix  D  of  the  ASOS 
Package. 

m.  Augmentation  Capabilities: 
Personnel  are  available  and  trained  to 
provide  augmentation  of  ASOS 
observations  in  accordance  with 
augmentation  procedures,  items  8a-c,  p. 
D-33  of  appendix  D  of  the  ASOS 
Package. 

n.  Representativeness  of  Observations: 
Observations  are  representative  of  the 
hydrometeorological  conditions  of  the 
observing  location  as  determined  by  a 
period  of  observation  of  at  least  60  days 
prior  to  commissioning  in  accordance 
with  appendix  C  and  item  6e,  pp.  I>-27 
to  D-29  of  appendix  D  of  the  ASOS 
Package. 

(2)  WSR-88D  Radar  System 

Purpose:  Successful  commissioning 
for  full  operational  use  requires  a 
demonstration,  by  tests  and  other 
means,  that  the  WSR-88D  radar  system, 
as  installed  in  the  field  office,  meets  its 
technical  requirements;  that  the 
prescribed  operating,  maintenance,  and 
logistic  support  elements  are  in  place: 
that  operations  have  been  properly 
staffed  with  trained  personnel:  and  that 
the  equipment  can  be  operated  with  all 
other  installed  mating  elements  of  the 
modernized  NWS  system. 

Note:  It  may  be  necessary  to  incorporate 
work-arounds  to  complete  some  of  the  items 
listed  t)elow  in  a  timely  and  cost-effective 
manner.  A  work-around  provides  for  an 
alternative  method  of  meeting  a 
commissioning  criteria  through  the 
application  of  a  pre-approved  operational 
procedure  implemented  on  a  temporary 
basis.  The  WSR-88D  Plan  referenced  below 
includes  a  process  for  recommending, 
approving,  and  documenting  work  arounds 
and  requires  that  they  be  tracked  as  open 
items  until  they  can  be  eliminated  by 
implementation  of  the  originally  intended 
capability. 

Reference:  The  criteria  and  evaluation 
elements  for  commissioning  are  set  forth 
and  further  detailed  in  the  NWS- 
Sponsored  WSR-88D  Site  Component 
Commissioning  Plan  (the  88D  Plan)  and 
an  Attachment  to  that  Plan,  called  the 
WSR-88D  Site  Component 
Commissioning  Evaluation  Package  (the 
WSR-a8D  Package).! 

Criteria:  a.  WSR-«8D  Radar 
Acceptance  Test:  The  site  component 
acceptance  test,  which  includes 
objective  tests  to  demonstrate  that  the 
WSR-88D  radar,  as  installed  at  the 
given  site,  meets  its  technical 
specifications,  has  been  successfully 


completed  in  accordance  with  items  la- 
f,  p.  A-2  of  appendix  A  of  the  WSR-88D 
Package. 

b.  Availability  of  Trained  Operations 
and  Maintenance  Personnel:  Adequate 
operations  and  maintenance  staffs  are 
available,  training  materials  are 
available,  and  required  training  has 
been  completed  in  accordance  with 
items  2a-h,  pp.  A-3  &  A-4  of  appendix 
A  of  the  WSR-88D  Package. 

c.  Satisfactory  Operation  of  System 
Interfaces:  The  system  can  be  operated 
in  all  of  its  required  modes  and  in 
conjunction  with  all  of  its  interfacing 
equipment  in  accordance  with  items  3a- 
e,  p.  A-5  of  appendix  A  of  the  WSR- 
88D  Package. 

d.  Satisfactory  Support  of  Associated 
NWS  Forecasting  and  Warning  Services: 
The  system  provides  proper  support  of 
NWS  forecasting  and  warning  services, 
including  at  least  96%  availability  of  the 
radar  coded  message  for  a  period  of  30 
consecutivesiays  prior  to 
commissioning  in  accordance  with 
items  4a-kk,  pp.  A-6  to  A-17  of 
appendix  A  of  the  WSR-88D  Package. 

e.  Service  Backup  Capabilities: 
Service  backup  capabilities  function 
prop>erly  when  the  primary  system  is 
inoperable  in  accordance  with  items  5a- 
e,  p.  A-18  of  appendix  A  of  the  WSR- 
88D  Package. 

f.  Documentation  for  Operations  and 
Maintenance:  A  full  set  of  operations 
and  maintenance  documentation  is 
available  in  accordance  with  items  6a- 
n,  pp.  A-19  to  A-25  of  appendix  A  of 
the  WSR-88D  Package. 

g.  Spare  Parts  and  Test  Equipment:  A 
full  complement  of  spare  parts  and  test 
equipment  is  available  on  site  in 
accordance  with  items  7a-e,  p.  A-26.  of 
appendix  A  of  the  WSR-88D  Package. 

(B)  Decommissioning  an  Outdated  NW& 
Radar 

Purpose:  Successful  decommissioning 
of  an  old  radar  requires  assurance  that 
the  existing  radar  is  no  longer  needed  to 
support  delivery  of  services  and 
products  and  local  ofHce  operatuma. 

References:  The  criteria  and 
evaluation  elements  for  -.^ 

decommissioning  are  set  forth  and 
further  detailed  in  the  NWS-Sponsored 
Network  and  Local  Warning  Radars 
(Including  Adjunct  Equipment)  Site 
Component  Decommissioning  Plan  (the 
Plan),  more  speciHcally  in  appendix  B 
to  that  Plan,  called  the  Site  Component 
Decommissioning  Evaluation  Package, 
and  in  Section  3.3  of  the  Internal  and 
External  Communication  and 
Coordination  Plan  for  the 


Modernization  and  Associated 
Restructuring  of  the  Weather  Service.^ 

Criteria:  a.  Replacing  WSR-88D(s) 
Commissioning/User  Service 
Confirmation:  The  replacing  WSR- 
88D(s)  ha,ve.been  commissipned  and 
user  confirmation  of  services  has  been 
successfully  completed,  i.e.,  all  valid 
user  complaints  related  to  actual  system 
performance  have  been  satisfactorily 
resolved,  in  accordance  with  items  la- 
c,  p.  B-10  of  appendix  B  of  the  Plan. 

b.  Operation  Not  Dependent  on 
Existing  Radar:  The  outdated  radar  is 
not  required  for  service  coverage,  in 
accordance  with  items  2a-c,  p.  B-11  of 
appendix  B  of  the  Plan. 

c.  Notification  of  Users:  Adequate 
notification  of  users  has  been  provided, 
in  accordance  with  items  3a-f,  pp.  B-12 
&  B-13  of  appendix  B  of  the  Plan. 

d.  Disposal  of  Existing  Radar: 
Preparations  for  disposal  of  the  old 
existing  radar  have  been  completed,  in 
accordance  with  items  4a-d,  pp.  B-14  & 
B-15  of  appendix  B  of  the  Plan. 

(C)  Evaluating  Staffing  Needs  for  Field 
Offices  in  Affected  Areas 

References:  The  criteria  and 
evaluation  elements  are  set  forth  and 
further  detailed  in  the  ASOS  and  WSR- 
88D  Evaluation  Packages  and  in  the 
Human  Resources  and  Position 
Management  Plan  for  the  National 
Weather  Service  Modernization  and 
Associated  Restructuring  (the  Human 
Resources  Plan).« 

Criteria:  1.  Availability  of  Trained 
Operations  and  Maintenance  Personnel 
at  a  NEXRAD  Weather  Service  Forecast 
Office  or  NEXRAD  Weather  Service 
Office:  Adequate  operations  and 
maintenance  staffs  are  available  to 
commission  a  WSR-88D,  specifically 
.  criterion  b.  set  forth  in  section  I.A.2.  of 
this  appendix  which  includes  meeting 
the  Stage  1  staffing  levels  set  forth  in 
chapter  3  of  the  Human  Resources  Plan. 
2.  Availability  of  Trained  Operations 
and  Maintenance  Personnel  at  any  field 
office  receiving  an  ASOS:  Adequate 
operations  and  maintenance  staff  are 
available  to  meet  the  requirements  for 
commissioning  an  ASOS,  specifically 
criteria  h  and  i  set  forth  in  section  I.A.I, 
of  this  appendix. 

II.  Criteria  for  Modernization  Actions 
Requiring  Certification 

(A)  Proposed  Modernization  Criteria 
Common  to  All  Types  of  Certifications 
(Except  as  Noted) 

1.  Notification:  Advanced  notification 
and  the  expected  date  of  the  proposed 
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'See  footnote  1. 
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certification  have  been  provided  in  the 
National  bnplenientation  Plan.' 

2.  Local  Weather  Characteristics  and 
Weather  Related  Concerns:  A 
description  of  local  weather 
characteristics  and  weather  related 
concerns  which  affect  the  weather 
services  provided  to  the  affected  service 
area  is  provided. 

3.  Comparison  of  Services:  A 
comparison  of  services  before  and  af^er 
the  proposed  action  demonstrates  that 
all  service  currently  provided  to  the 
affected  service  area  will  continue  to  be 
provided. 

4.  Recent  or  Expected  Modernization 
of  NWS  Operations  in  the  Affected 
Service  Area:  A  description  of  recent  or 
expected  modernization  of  NWS 
operations  in  the  affected -service  area  is 
provided. 

5.  NEXRAD  Network  Coverage: 
NEXRAD  network  coverage  or  gaps  in 
coverage  at  10,000  feet  over  the  affected 
service  area  are  identified. 

6.  Air  Safety  Appraisal  (applies  only 
to  relocation  and  closure  of  field  offices 
at  an  airport):  Verification  that  there 
will  be  no  degradation  of  service  that 
affects  aircraft  safety  has  been  made  by 
conducting  an  air  safety  appraisal  in 
consuhation  with  the  Federal  Aviation 
Administration. 

7.  Evaluation  of  Services  to  In-State 
Users  (applies  only  to  relocation  and 
closure  of  the  only  field  office  in  a 
State):  Verification  that  there  will  be  no 
degradation  of  weather  services 
provided  to  the  State  has  been  made  by 
evaluating  the  effect  on  weather  services 
provided  to  in-State  users. 

8.  Liaison  Officer:  Arrangements  have 
been  made  to  retain  a  Liaison  Officer  in 
the  affected  service  area  for  at  least  two 
years  to  provide  timely  information 
regarding  the  activities  of  the  NWS 
which  may  affect  ser\'ice  to  the 
community,  including  modernization 
and  restructuring;  and  to  work  with  area 
weather  service  users,  including  persons 
associated  with  general  aviation,  civil 
defense,  emergency  preparedness,  and 
the  news  media,  with  respect  to  the 
provision  of  timely  weather  warnings 
and  forecasts. 

9.  Meteorologist-In-Charge's  (MIC) 
Recommendation  to  Certify:  The  MIC  of 
the  future  WFO  that  will  have 
responsibility  for  the  affected  service 
area  has  recommended  certification  in 
accordance  with  15  CFR  946.7(a). 

10.  Regional  Director's  Certification: 
The  cognizant  Regional  Director  has 
approved  the  MIC's  recommended 
certification  of  no  degradation  of  service 
to  the  affected  service  area  in 
accordance  with  15  CFR  946.8. 


'See  footnote  1. 


(B)  Proposed  Modernization  Criteria 
Unique  to  Consolidation  Certifications 

1.  WSR-88D  Commissioning:  All 
necessary  WSR-8BD  radars  have  been 
successfully  commissioned  in 
accordance  with  the  criteria  set  forth  in 
section  LA. 2.  of  this  appendix. 

2.  User  Confirmation  of  Services:  All 
valid  user  complaints  related  to  actual 
system  performance  have  been 
satisfactorily  resolved  in  accordance 
with  section  3,3  of  the  Internal  and 
External  Communication  and 
Coordination  Plan  for  the 
Modernization  and  Associated 
Restructuring  of  the  National  Weather 
Service. 

3.  Decommissioning  of  Existing 
Radar:  The  existing  radar,  if  any,  has 
been  successfully  decommissioned  in 
accordance  with  the  criteria  set  forth  in 
section  LB.  of  this  appendix. 

(C)  Proposed  Modernization  Criteria 
Unique  to  Relocation  Certifications 

1.  Approval  of  Proposed  Relocation 
Checklist:  The  cognizant  regional 
director  has  approved  a  proposed 
relocation  checklist  setting  forth  the 
necessary  elements  in  the  relocation 
process  to  assure  that  all  affected  users 
will  be  given  advanced  notification  of 
the  relocation,  that  delivery  of  NWS 
services  and  products  will  not  be 
interrupted  during  the  office  relocation, 
and  that  the  office  to  be  relocated  will 
resume  full  operation  at  the  new  facility 
expeditiously  so  as  to  minimize  the 
service  backup  period. 

Specific  Elements:  a.  Notification  of 
and  Technical  Coordination  with  Users: 
The  proposed  relocation  checklist 
provides  for  the  notification  of  and 
technical  coordination  with  all  affected 
users, 

b.  Identification  and  Preparation  of 
Backup  Sites:  The  proposed  relocation 
checklist  identifies  the  necessary 
backup  sites  and  the  steps  necessary  to 
prepare  to  use  backup  sites  to  ensure 
service  coverage  during  the  move  and 
checkdtR  period. 

c.  Start  of  Service  Backup:  The 
proposed  relocation  checklist  provides 
for  invocation  of  service  backup  by 
designated  sites  prior  to  office 
relocation. 

d.  Systems.  Furniture  and 
Communications:  The  proposed 
relocation  checklist  identifies  the  steps 
necessary  to  move  all  systems  and 
furniture  to  the  new  facihty  and  to 
install  communications  at  the  new 
facility. 

e.  Installation  and  Checkout:  The 
proposed  relocation  checklist  identifies 
all  steps  to  install  and  checkout  systems 
and  furniture  and  to  connect  to 
communications  at  the  new  facility. 


f.  Validation  of  systems  Operability 
and  Service  Delivery:  The  proposed 
relocation  checklist  provides  for 
validation  of  system  opierability  and 
service  deli\'ery  from  the  new  facility. 

2.  Publishing  of  the  Proposed 
Relocation  Checklist  and  Evidence  fipom 
Completed  Moves:  The  proposed 
relocation  checklist  and  the  evidence 
from  other  similar  office  moves  that 
have  been  completed,  have  been 
published  in  the  Federal  Register  for 
public  comment.  The  evidence  from  the 
other  office  moves  indicates  that  they 
have  been  successfully  completed. 

3.  Resolution  of  Public  Comments 
Received:  All  responsive  pubUc 
comments  received  from  publication,  in 
the  Federal  Register,  of  the  proposed 
relocation  cheddist  and  of  the  evidence 
from  completed  moves  are  satisfactorily 
answered. 

IFR  Doc.  93-29805  Filed  12-3-93:  8:45  am| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Parts  404  and  416 
[Regulations  Nos.  4  and  16] 
R1N  0960-AD63 

Testing  Modifications  to  the  Disability 
Determination  Procedures — Extension 
of  Comment  Period 

AGENCY:  Social  Security  Administration. 

HHS. 

ACTION:  ProDosed  rules;  extension  of 

comment  period. 

SUMMARY:  This  dociunent  announces  an 
extension  of  the  comment  period  to 
January  5, 1994  on  the  proposed  rules 
"Testing  Modifications  to  the  DisabiUty 
Determination  Procedures,"  which  was 
published  in  the  Federal  Register  on 
October  22. 1993  (58  FR  54532). 
DATES:  To  be  sure  that  your  comments 
on  the  proposed  rules  pubUshed  on 
October  22. 1993  will  be  considered,  we 
must  receive  them  no  later  than  January 
5.  1994. 

ADDRESSES:  Comments  should  be 
submitted  in  writing  to  the 
Commissioner  of  Social  Security, 
Department  of  Health  and  Human 
Services.  P.O.  Box  1585.  Baltimore. 
Maryland  21235.  or  delivered  to  the 
Office  of  Regulations,  Social  Security 
Administration.  3-B-l  Operations 
Building,  6401  Security  Boulevard, 
Bahimore,  MD  21235,  between  8  a.m. 
and  4:30  p.m.  on  regular  business  days. 
Alternatively,  you  may  submit 
comments  by  telefax  to  (410)  966-0869. 
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Comments  received  may  be  inspected 
during  these  same  hours  by  making 
arrangements  with  the  contact  person 
shown  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Henry  D.  Lemer.  Legal  Assistant,  O^ice 
of  Regulations.  Social  Security 
Administration.  6401  Security 
Boulevard.  Baltimore,  Maryland  21235. 
telephone  (410)  965-1762. 
SUPPLEMENTARY  INFORMATION:  On 
October  22, 1993  (58  FR  54532).  we 
published  a  notice  of  proposed 
rulemaking  entitled  "Testing 
Modifications  to  the  Disability 
Determination  Procedures."  We 
provided  a  comment  period  ending 
November  22. 1993.  In  order  to  provide 
the  public  with  an  additional 
opportunity  to  comment  on  the 
proposed  rules,  and  in  light  of  their 
unusual  significance,  we  have  decided 
it  is  appropriate  to  extend  the  comment 
period  an  additional  30  days  to  January 
5, 1994.  This  extension  of  the  comment 
period  is  also  consistent  with  section 
6(a)(1)  of  Executive  Order  12866,  dated 
October  4, 1993  (58  FR  51735)  which 
states  that,  in  most  cases,  agencies 
should  provide  a  comment  period  for 
proposed  rules  of  not  less  than  60  days, 
in  order  to  ensure  meaningful  public 
participation  in  the  regulatory  process. 

Dated:  November  12, 1993. 
Shirley  Chater. 
Commissioner  of  Social  Security. 

Approved:  November  29, 1993. 
Donna  E.  ShalaU. 

Secretary  of  Health  and  Human  Services. 
IFR  Doc.  93-29650  Filed  12-3-93;  845  ami 
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FOOD  AND  DRUG  ADMINISTRATION 

21  CFR  Part  100 
[Docket  No.  93N-0439] 

Misleading  Containers;  Nonfunctional 
Slack-Fill 

agency:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
revoke  a  regulation  implementing 
section  403(d)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  that 
became  Rnal  by  operation  of  law.  The 
agency  intends  to  replace  this  revoked 
regulation  with  one  that  is  published 
elsewhere  in  this  issue  of  the  Federal 
Register  on  the  circumstances  in  which 
a  food  is  misbranded.  This  action  is 
being  taken  to  clarify  many  issues  that 


have  been  raised  by  public  comments 
during  the  past  few  months,  and  for  the 
agency  to  both  address  and  respond  to 
these  issues  so  as  to  ensure  adequate 
implementation  of  misbranding 
regulations  as  well  as  facilitate  their 
compliance. 

DATES:  Written  comments  by  December 
17. 1993.  The  agency  is  proposing  that 
any  final  rule  that  may  issue  in  this 
revocation  proceeding  become  effective 
on  the  date  of  its  publication  in  the 
Federal  Register. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr..  Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  A.  Smith,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
158),  Food  and  Drug  Administration, 
200  C  St.  SW..  Washington,  DC  20204. 
202-205-5099. 
SUPPt.EMENTARY  INFORMATION: 

I.  Background 

The  Nutrition  Labeling  and  Education 
Act  (the  1990  amendments)  became  law 
on  November  8.  1990.  Section  6  of  the 
1990  amendments  established  a 
procedure  under  which  FDA  was  given 
30  months  from  the  date  of  their 
enactment  to  promulgate  final  rules 
implementing  that  section.  Pursuant  to 
that  procedure.  FDA  published  a 
proposal  on  January  6. 1993  (58  FR 
2957),  to  amend  its  regulations  by 
implementing  new  §  100.100  to  define 
the  circumstances  in  which  a  food  is 
misbranded  under  section  403(d)  of  the 
act  (21  U.S.C.  343(d))  ("misleading 
container  proposal"). 

Section  6(b)(3)(D)(ii)  of  the  1990 
amendments  provides  that,  if  the  final 
rule  to  implement  section  403(d)  of  the 
act  is  not  promulgated  within  30 
months  of  the  date  of  passage  of  the 
1990  amendments  (November  8, 1990), 
then  the  regulation  proposed  to 
implement  that  section  is  to  be 
considered  a  final  regulation.  Ffirtlier, 
section  6  provides  that  States  and  their 
political  subdivisions  shall  be^ 
preempted  with  respect  to  section 
403(d)  of  the  act  at  that  time. 

The  30-month  period  established  by 
the  1990  amendments  expired  on  May 
9, 1993.  Because  FDA  was  unable  to 
publish  a  final  rule  in  the  proceeding 
instituted  <n  January  1993  by  May  9. 
1993.  FDA  published  a  document  in  the 
Federal  Register  of  May  12. 1993  (58  FR 
27932).  announcing  that  the  regulation 
that  it  had  proposed  in  the  misleading 
container  proposal  in  January  of  1993 
was  considered  to  be  a  final  regulation 
by  operation  of  law,  effective  May  10, 


1993.  This  document  did  not  conclude 
the  rulemaking  begun  in  January,  1993. 
however.  Rather,  the  May  12  document 
was  part  of  a  separate  proceeding  that  is 
compelled  under  section  6(b)(3)(D)(ii)  of 
the  1990  amendments  (see  H.  Rent.  101- 
538.  lOlst  Cong..  2d  Sess.  18  and  136 
Congressional  Record  5842  on  the  effect 
of  this  "hammer"  provision). 

Elsewhere  in  this  issue  of  the  Federal 
Register,  FDA  is  issuing  a  final  rule  to 
conclude  the  proceeding  that  it 
instituted  in  January  of  1993  on  the 
circumstances  in  which  containers  are 
misleading  and  thus  would  misbrand 
the  food  under  section  403(d)  of  the  act 
(the  final  rule).  In  the  May  12  document, 
FDA  stated  that  when  it  issued  such  a 
final  rule,  it  anticipated  that  the 
regulation  included  as  part  of  that  final 
rule  would  supersede  the  regulation  that 
had  become  final  by  operation  of  law. 
The  agency  is  now  instituting  the 
rulemaking  necessary  to  bring  about  this 
supersession. 

IL  The  Proposal 

FDA  is  proposing  to  withdraw  the 
regulation  that  became  final  by 
operation  of  law  on  May  10. 1993  (the 
May  10. 1993  regulation).  FDA 
tentatively  finds  that  this  action  is  in  the 
best  interests  of  consumers, 
manufacturers,  and  regulatory  officials 
for  several  reasons. 

The  May  10. 1993.  regulation  did  not 
have  the  benefit  of  public  comment.  It 
refiects  FDA's  initial  views  on  the 
circumstances  in  which  a  container 
would  be  so  made,  formed,  or  filled  as 
to  be  misleading.  From  the  comments 
received  in  response  to  the  misleading 
container  proposal,  it  is  clear  that  the 
May  10. 1993,  regulation  does  not 
adequately  address  several  issues 
related  to  implementation  of  section 
403(d)  of  the  act.  Because  the  regulation 
included  in  the  final  rule  published 
elsewhere  in  this  issue  of  the  Federal 
Register  addresses  th^  comments  that 
the  agency  received  and  includes 
changes  that  the  agency  has  made  in 
response  to  those  comments  to  clarify 
the  regulation,  FDA  tentatively  finds 
that  regulation  is  better  able  to  ensure 
adequate  implementation  of  section 
403(d)  of  the  act  than  the  May  10. 1993, 
regulation  and,  because  it  is  a  clearer 
regulation,  will  facilitate  compliance. 

Second.  FDA  tentatively  finds  that 
replacing  the  May  10. 1993,  regulation 
with  the  regulation  included  in  the  final 
rule  will  not  result  in  any  hardship  to 
manufacturers  who  have  relied  on  the 
May  10, 1993.  regulation.  The  regulation 
in  the  final  rule  in  most  respects  is 
consistent  with  the  May  10. 1993, 
regulation.  The  only  differences  are 
those  modifications  that  have  been 
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made  in  response  to  comments  to  clarify 
the  regulation  and  to  more  fully  reflect 
the  situation  involving  container  fill. 
Thus,  replacing  the  May  10. 1993. 
regulation  with  the  final  regulation 
published  elsewhere  in  this  issue  of  the 
Federal  Register  will  not  present 
manufacturers  with  a  situation  in  which 
they  must  adjust  to  a  dramatic  shift  in 
the  standard  that  they  must  meet. 

FDA  is  also  proposing  to  limit  the 
comment  period  to  10  days,  the 
minimum  allowed  under  §  10.40(b)(2) 
(21  CFR  10.40(b)(2)).  and  to  make  any 
final  rule  that  issues  in  this  proceeding 
effective  on  the  date  of  publication.  FDA 
is  proposing  both  of  these  actions  for  the 
same  reason.  FDA  believes  that,  if  the 
regulation  in  the  final  rule  is  to 
supersede  the  May  10. 1993.  regulation, 
this  action  should  proceed  as 
expeditiously  as  possible.  The  agency 
believes  that  expeditious  action  will 
minimize  the  possibility  for  confusion 
and  ambiguity  created  by  this  action. 
FDA  tentatively  finds  that  the  proposed 
steps  are  necessary  to  facilitate 
expeditious  action,  and  thus  that  there 
is  good  cause  for  both  of  these  proposed 
actions. 

III.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)(ll)  that  this  action  by  the 
agency  is  of  a  type  that  does  not 
individually  or  cimiulatively  have  a 
significant  effect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 


IV.  Economic  Impact 

FDA  has  fully  assessed  the  economic 
impact  of  replacing  the  May  10. 1993, 
regulation  with  the  regulation  contained 
in  the  final  rule.  That  assessment  is  set 
forth  in  the  final  rule  published 
elsewhere  in  this  issue  of  the  Federal 
Register.  The  agency  believes  that  there 
is  no  reason  to  reproduce  that 
discussion  here.  However,  the  agency  is 
incorporating  that  discussion  by 
reference  in  this  document. 

V.  Comments 

Interested  persons  may,  on  or  before 
December  17. 1993,  submit  to  the 
Dockets  Management  Branch  (address 
above).  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 
Rockville.  MD  20857.  written  comments 
regarding  this  proposal.  Two  copies  of 
any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  comments  may  be 


seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  100 

Administrative  practice  and 
procedure.  Food  labeling.  Foods. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  part  100  (as  jpublished  in  the 
Federal  Register  of  May  12. 1993  (58  FR 
27932)  be  amended  as  follows: 

PART  100-GENERAL 

1.  The  authority  citation  for  21  CFR 
part  100  continues  to  read  as  follows: 

Authority;  Sees.  201.  301.  307.  402,  403. 
409,  701  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  321,  331.  337,  342 
343,348.371). 

§100.100    [Removed] 

2.  Section  100.100  Misleading 
containers  is  removed. 

Dated:  November  30, 1993. 
David  A.  Kessler, 

Commissioner  of  Food  and  Drugs. 

IFR  Doc.  93-29691  Filed  12-3-93;  8:45  am) 

BU.UNQ  CODE  416(MI1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  81 2 

[Docket  No.  92N-0308] 

Investigational  Device  Exemptions; 
Disqualification  of  Clinical 
Investigators;  Extension  of  Comment 
Period 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Proposed  rule:  extension  of 
comment  period. 


SUMMA^:  The  Food  and  Drug 
Administration  (FDA)  is  extending  to 
January  5, 1994.  the  comment  period  on 
a  proposed  rule  that  published  in  the 
Federal  Register  of  October  6, 1993.  The 
document  proposed  to  revise  its  medical 
device  regulations  to  include  provisions 
for  the  disqualification -of  clinical 
investigators.  This  action  is  being  taken 
to  assure  adequate  time  for  the 
preparation  and  submission  of 
comments. 

DATES:  Written  comments  by  January  5, 
1994. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 


Administration,  rm.  1-23. 12420 
Parklawm  Dr.,  Rockville.  MD  20857. 
FOR  FURTHER  INFORMATJON  CONTACT: 

Joseph  M.  Sheehan,  Center  for  Devices 
and  Radiological  Health  (HFZ-84),  Food 
and  Drug  Administration,  2098  Gaither 
Rd..  Rockville,  MD  20850,  301-594- 
4765. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  October  6, 1993  (58 
FR  52144),  FDA  published  a  proposed 
rule  to  revise  its  medical  device 
regulations  to  include  provisions  for  the 
disqualification  of  clinical  investigators. 
Because  of  an  inadvertent  error,  the  date 
for  submission  of  comments  was 
incorrectly  given  as  November  5, 1993. 
In  the  Federal  Registel  of  October  14 
1993  (58  FR  53245),  a  correction  notice 
was  published  to  correct  the  comment 
date  from  November  5, 1993,  to 
December  6. 1993. 

FDA  has  received  a  request  for  an 
extension  of  the  comment  period  for  60 
days  in  order  to  allow  adequate  time  for 
-comment  on  this  document.  FDA  agrees 
in  part  with  the  request  and  is  extending 
the  comment  period  for  30  days  to 
assure  adequate  time  for  the  preparation 
of  comments.  FDA  believes  that  an 
extension  of  more  than  30  days  is 
unnecessary. 

Interested  p)ersons  may  on  or  before 
January  5. 1994.  submit  to  the  Dockets 
Management  Branch  (address  above), 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  November  19. 1993. 
Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

IFR  Doc.  93-29767  Filed  12-1-93;  3:37  pml 

BILUNG  CODE  4160-01-F 


21  CFR  Parts  812  and  813 
[Docket  No.  91 N-0292] 

Investigational  Device  Exemptions; 
Intraocular  Lenses;  Extension  of 
Comment  Period 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Proposed  rule;  extension  of 
comment  period. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  extending  to 
January  5, 1994,  the  comment  period  for 
a  proposed  rule  that  appeared  in  the 
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Fcc^rai  legistar  of  October  6. 1993  (58 
FR  52142^  The  docuioent  proposed  to 
remove  regulations  on  investigational 
exemptions  for  intraocxilar  lenses 
(lOL's).  FDA  is  taking  this  action  to 
ensure  adequate  time  for  the  preparaflon 
and  submission  of  comments. 

DATES:  Written  comments  by  January  5. 
1994. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville.  MD  20857 

FOR  FURTHER  tNFORMATION  COMTACT: 
Joseph  M.  Sheeban,  Center  for  Devices 
and  Radiological  Heahh  (HFZ-84).  Food 
and  Drug  Administretion,  2098  Gaitber 
Rd.,  Rockville.  MD  20850,  301-594- 
4765. 

SUPPLEMENTART  INFORMATION:  In  the 
Federal  Regtsto-  of  October  6, 1993  (58 
FR  52142).  FDA  published  a  proposed 
ixxie  to  remove  the  regulations  on 
Investigational  exemptions  for  lOL's. 
Interested  persons  were  given  until 
December  6. 1993,  to  respond  to  the 
proposal. 

FDA  has  received  a  request  for  an 
extension  of  the  comment  period  for  60 
days  in  order  to  allow  adequate  time  for 
comment  on  this  proposed  rule.  FDA 
agrees  in  part  with  the  request  and  is 
extending  the  comment  period  for  30 
days  to  ensure  adequate  time  for 
preparation  of  comment.  FDA  believes 
that  an  extension  of  more  than  30  days 
is  unnecessary.  Accordingly,  the 
comment  period  for  this  proposed  rule 
is  extended  to  January  5, 1994. 

Interested  persons  may,  on  or  beftuv 
January  5, 1994,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 

Dated  November  19,  1993 
Michael  R.  Taylor. 

Deputy  Commissioner  for  Poiky 

[FR  Doc  93-29766  Filed  12-1-93;  3.37  pm) 

Ba.LMC  COOC  «160-ei-F 


DEPARTMENT  OF  THE  NfTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  006 

Colorado  Permanent  Regulatory 
Program 

AGENCY:  OfBce  of  Surface  Mining 
Reclamation.And  Enforcement  (GSM), 
Interior. 

action:  Proposed  rule;  reopening  and 
extension  of  public  comment  period  on 
proposed  amendment. 

summary:  OSM  is  anooundng  the 
receipt  of  additional  explanatory 
information  and  revisions  pertaining  to 
a  previously  proposed  ameiulment  to 
the  Colorado  permanent  regulatory 
program  (hereinafter,  the  "Colorado 
program")  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  additional  explanatory 
information  and  revisions  for  Colorado's 
proposed  rules  pertain  to  roads  and 
noncoal  mine  waste.  The  amendment  is 
intended  to  revise  the  Colorado  program 
to  be  consistent  with  the  corresponding 
Federal  regulations  and  to  improve 
operational  efficiency. 

This  document  sets  forth  the  times 
and  locations  that  the  Colorado  program 
and  proposed  amendment  to  that 
program  are  available  for  public 
inspection  and  the  comment  period 
during  which  interested  persons  may 
submit  written  comments  on  the 
proposed  amendment 

DATES:  Written  comments  must  be 
received  by  4  p.m.,  m^.t.  December  20. 
1993. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Robert 
H.  Hagen  at  the  address  listed  below. 

Copies  of  the  Colorado  program,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  addresses  listed^bielow 
during  normal  business  hotirs,  Monday 
through  Friday,  excluding  holidays. 
Each  requester  may  receive  one  free 
copy  of  the  proposed  amendment  by 
contacting  OSM's  Albuquerque  Field 
Office. 

Robert  H.  Hagen,  Director,  Albuquerque 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  5'J5 
Marquette  Avenue  N\V..  Suite  1200, 
Albuquerque.  MM  87102,  Telephone; 
(505)  766-1486 
Colorado  Division  of  Minerals  and 
.    Geology,  Department  of  Natural 
Resources.  215  Centennial  Building. 
1313  Sherman  Street,  Den'^r. 


Colorado  80203.  Telephone:  (303) 
866-3567. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  H.  Hagen.  Telephone:  (505)  766- 

1486. 

SUPPLEMENTARY  tNFORMATION: 

L  Background  on  the  Colorado  Program 
11.  Submission  of  Proposed  Amenihnent 
HI.  Public  Comment  Procedufos 
IV.  Procedural  DetenninatioDS 

1.  Background  on  the  Colorado  Prograro 

On  December  15, 1980,  the  Secretary 
of  the  Interior  conditionally  approved 
the  Colorado  program.  General 
background  information  on  the 
Colorado  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  of  the  Colorado  program  can 
be  found  in  the  December  15, 1980, 
Federal  Register  (46  FR  82173). 
Subsequent  actions  concerning 
Colorado's  program  and  program 
amendments  can  be  fimind  at  30  CFR 
906.15.  906.16,  and  906.30. 

n.  Sobmission  of  Proposed  AmeDdmeol 

By  letter  dated  June  30. 1993, 
Colorado  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA  (Administrative  Record  Na 
00-552).  Colorado  submitted  the 
proposed  amendment  in  part  at  its  own 
initiative  aiMi  in  part  in  response  to 
certain  issues  id«)tified  In  letters  dated 
May  7, 1986,  and  March  22, 1990 
(Administrative  Record  Nos.  CO-282 
and  00-496),  that  OSM  sent  to 
Colorado  in  accordance  with  30  CFR 
732.17(c).  The  provisions  of  2  Code  of 
Colorado  Regulations  407-2,  the  rules 
and  regulations  of  the  Colorado  Mined 
Land  Reclamation  Board,  that  Colorado 
proposed  to  amend  are:  definitions  for 
"road,"  "haul  road."  "access  road,"  and 
"light  use  road"  at  Rules  1.04(111)(d) 
through  (c);  permit  application 
requirements  for  support  facilities, 
stream  fords  used  as  temporary 
construction  routes,  and  certification  of 
plans  and  drawings  for  haul  and  access 
roads  at  Rules  2.05.3(3)(a)  and  (c)(vi) 
and  (vii);  reclamation  plan  requirements 
for  all  roads  at  Rule  2.05.4(2);  permit 
application  requirements  for  haul  roads 
concerning  general  requirements, 
location,  design  and  construction, 
maintenance,  and  reclamation  at  Rules 
4.03.1(1)  (a),  (b).  (d),  ar.d  (e). 
4.03.1(2)(b),  4.03.1(3)  (c)  and  (e)(ix), 
4.03.1(6)(c).  4.03.1(7)(b)  and  (b){ix); 
permit  application  rrquirements  for 
access  roads  conceminj',  general 
requirements,  location,  design  and 
construction,  raainten.'uice,  and 
reclamation  at  Rules  4.03.2(1  )(a),  (b),  (e), 
and  (f),  4.03.2(2)(b),  4.03.2f3)(c).  and 
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(ejax).  4.03.2(6)  (a)  and  (c),  and 
4.03.2(7)(b)  and  (b)(ix)  permit 
application  requirements  for  light-^^ 
roads  concerning  general  requirements, 
location,  design  and  con.struction, 
maintenance,  and  reclamation  at  Rules 
4.03.3(1)  (a)  and  (b),  4.03.3(2)(b). 
4.03.3(3)(c),4.03.3(6)(c),and 
4.03.3(7)(i);  performance  standards  for 
coal  exploration  in  regard  to  roads  at 
Rules  4.21.4(3)(b)(i)  through  (iii). 
4.21.4(3)(c)(i)  through  (iii).  and 
4.2l.4(3)(d)(i)  and  (ii);  permit 
application  requirements  for  the  return 
of  coal  mine  waste  and  coal  processing 
waste  to  abandoned  workings  at  Rules 
2.05.3(9)(a)  and  2.05.3(10)(a)  through 
(e);  performance  standards  for  disposal 
of  spoil  in  head-of-hollow  fills  and 
disposal  of  noncoal  waste  at  Rules 
4.09.3(2)(c)  and  4,11.4(3):  general 
backfilling  and  grading  requirements  for 
cut-and-fill  terraces  at  Rules  4.14.2(2) 
and  (2)(c);  performance  standards  for 
mountaintop  removal  operations  at 
Rules  4.26.2(2)  and  (2)(a)  through  (c); 
and  performance  standards  for  the  use 
of  explosives  at  Rules  4.08.4(10)  and 
(10)(a)  through  (c),  and  4.08.6(1). 

In  addition  to  the  above  revisions, 
Colorado's  amendment  also  contained  a 
Statement  of  Basis,  Specific  Statutory 
Authority,  and  Purpose.  This  statement 
provides  Colorado's  rationale  for 
submitting  the  revisions  proposed  in  the 
amendment.  In  particular,  Colorado 
included  a  policy  statement  explaining 
what  it  would  consider,  on  a  case-by- 
case  basis,  in  making  a  determination  of 
the  program's  jurisdiction  over  public 
roads.  These  considerations  include 
whether  the  road  is  constructed  or 
improved  by  an  operator,  mining  related 
use,  and  degree  of  mining-related 
impacts  to  the  road. 

OSM  published  a  notice  in  the  July 
21, 1993  Federal  Register  (58  FR  38989) 
announcing  receipt  of  the  amendment 
and  inviting  public  comment  on  its    * 
adequacy  (Administrative  Record  No. 
CO-555).  The  public  comment  period 
ended  August  20, 1993. 

During  its  review  of  the  amendment, 
OSM  identified  concerns  or  requested 
clarification  regarding  Colorado's  (1) 
criteria  to  be  used  for  determining 
jurisdiction  over  public  roads, 
specifically  with  regard  to  the  concept 
of  relative  use  proposed  in  the  policy 
statement  for  Colorado's  proposed 
definition  for  "road"  at  Rule  1.04(111); 
(2)  regulation  of  road  dust  and  dust 
occurring  on  other  exposed  surfaces 
proposed  at  Rules  4.03.1(l)(a)  and  (b), 
4.03.1(2)  (a)  and  (b),  and  4.03.3(1)  (a) 
and  (b);  (3)  alternative  design  criteria  for 
haul  and  access  roads  proposed  at  Rules 
4.03.1(l)(e)  and  4.03.1(2)(e);  and  (4)  the 
use  of  the  term  "solid  waste  material" 


instead  cf  the  term  "noncoal  mine 
waste"  proposed  in  the  performance 
standards  for  disposal  of  noncoal  waste 
at  Rule  4.11.4(3).  OSM  notified 
Colorado  of  the  concerns  by  letter  dated 
September  30. 1993  (Administrative 
Record  No.  CO-575).  Colorado 
responded  in  a  letter  dated  November  3, 
1993,  by  submitting  additional 
explanatory  information  and  a  revised 
amendment  (Administrative  Record  No. 
CO-587). 

The  provisions  of  the  rules  that 
Colorado  proposes  to  clarify  or  further 
amend  are  the  (1)  policy  statement  for 
the  definition  for  "road"  at  Rule 
1.04(111);  (2)  regulation  of  road  dust 
and  dust  occurring  on  other  exposed 
surfaces  proposed  at  Rules  4.03.1(1)  (a) 
and  (b),  4.03.1(2)(a)  and  (b),  and 
4.03.3(l)(a)  and  (b);  (3)  permit 
application  requirements  for  haul  roads 
concerning  alternative  design  criteria  at 
Rules  4.03.1(l)(e)  and  4.03.1(2)(e);  and 
performance  standards  for  disposal  of 
noncoal  waste  at  Rule  4.11.4(3). 

III.  Public  Conunent  Procedures 

OSM  is  reopening  the  comment 
period  on  the  proposed  Colorado 
program  amendment  to  provide  the 
public  an  opportunity  to  reconsider  the 
adequacy  of  the  proposed  amendment 
in  light  of  the  additional  materials 
submitted.  In  accordance  with  the 
provisions  of  30  CFR  732.17(h),  OSM  is 
seeking  comments  on  whether  the 
proposed  amendment  satisfies  the 
applicable  program  approval  criteria  of 
30  CFR  732.15.  If  the  amendment  is 
deemed  adequate,  it  will  become  part  of 
the  Colorado  program. 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Albuquerque  Field  Office 
will  not  necessarily  be  considered  in  the 
finaWulemaking  or  included  in  the 
administrative  record. 

rv.  Procedural  Determinations 

1.  Executive  Order 

This  proposed  rule  is  e.xempted  from 
review  by  the  Office  of  Management  and 
Budget  (OMB)  under  Executive  Order 
12866  (Regulatory  Planning  and 
Review). 

2.  Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 


applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  12550)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15.  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  otber  requirements  of 
30  CFR  Parts  730,  731  and  732  have 
been  met. 

3.  National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4332(2)(C)). 

4.  Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

5.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  906 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 
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30  CFR  Part  914 

Indiana  Abandoned  Mine  Land 
Reclamation  Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforoement  (OSM). 

Interior. 

ACTION:  Proposed  rule;  reopening  and 

extension  of  ctxnment  period  on 

proposed  amendment. 

StlMMARY:  OSM  is  announcing  the 
receipt  of  revisions  to  a  previously 
proposed  amendment  to  the  Indiana 
Abandoned  Mine  Land  Reclamation 
(AMLRl  Program  (hereinafter  referred  to 
as  the  Indiana  Program)  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA),  as 
amended.  The  proposed  amendment  is 
intended  to  provide  the  policies  and 
procedures  with  which  Indiana  would 
conduct  the  Abandoned  Mine  Land 
Reclamation  emergency  program  on 
behalf  of  OSM.  OSM  announced  receipt 
of  the  original  submittal  of  the 
amendment  in  the  January  14, 1993, 
Federal  Regialer  (58  FR  4374).  OSM 
received  the  proposed  changes  to  the 
original  n^Mnittal  on  October  29, 1993 
(Administrative  Record  No.  IND-1303). 
The  proposed  amendment  is  intended  to 
address  OSM's  conunents  on  the 
original  submittal. 

This  notice  sets  forth  the  times  and 
locations  that  the  Indiana  program  and 
the  proposed  amendment  to  that 
program  will  be  available  for  public 
inspection,  and  the  comment  period 
during  which  interested  persons  may 
submit  written  comments  on  the 
proposed  an>endment 
DATES:  Written  comments  roust  be 
received  on  or  before  4  p.m.  on 
December  20, 1993. 
ADDRESSES:  Written  comments  should 
be  mailed  or  hand-delivered  to  Mr. 
Roger  W.  Calhoun,  Director, 
Indianapolis  Field  Office,  at  the  address 
listed  below. 

Copies  of  the  Indiana  program,  the 
proposed  amendment,  and  all  'ATitten 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays: 
Office  of  Surface  Mining  Reclamation 

and  EnftHcement,  Indianapolis  Field 

Office,  Minton-Capeharl  Federal 


Building,  575  N.  Pennsylvania  Street, 
Room  901,  Indianapolis,  IN  46204. 
Telephone:  (317)  226-6166 
Indiana  Department  of  Natural 
Resources,  Division  of  Reclamation, 
P.O.  Box  147,  Jasonville.  IN  47438, 
Telephone:  (812)  665-2207. 

Each  requester  may  receive,  free  of 
charge,  one  copy  of  die  proposed 
amendment  by  contacting  tne  OSM 
Indianapolis  Field  Office. 

FOR  FURTHER  MFORMATION  CONTACT: 
Mr.  Roger  W.  Calhoun,  Diiector, 
Indianapolis  Field  Ofike,  (317)  226- 
6700. 

SUPPt.EIIENTARY  INFORMATION: 

I.  Back^rouBd  on  the  Indiana  Program 

On  July  29, 1982,  the  Indiana  program 
was  made  effective  by  approval  of  the 
Secretary  of  the  Interior.  Information 
f>ertinent  to  the  general  background  on 
Indiana's  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  a  detailed  explanation  of 
the  conditions  of  approval  of  the 
Indiana  program  can  be  found  in  the 
July  26, 1982.  Federal  Register  (47  FR 
321110).  Subsequent  actions  concerning 
the  conditions  of  approval  and  AMLR 
program  amendments  are  identified  at 
30  CFR  914.20  and  914.25. 

Section  410  of  SMC]RA  authorizes  the 
Secretary  to  use  funds  under  the  AMLR 
program  to  abate  or  control  emergency 
situations  in  which  adverse  effects  of 
piast  coal  mining  pose  an  immediate 
danger  to  die  public  heahh,  safety,  or 
general  welfare.  On  September  29, 1982 
(47  FR  42729),  OSM  invited  States  to 
amend  their  AMLR  Plans  for  the 
purpose  of  undertaking  emergency 
reclamation  programs  on  behalf  of  OSM. 
States  would  have  to  demonstrate  that 
they  have  the  statutory  authority  to 
undertake  emergencies,  the  technical 
capabiKty  to  design  and  supervise  the 
emergency  work,  and  the  administrative 
mechanisms  to  quickly  respond  to 
emergencies  either  directly  or  through 
contractors. 

Under  the  provisions  of  30  CFR 
884.15,  any  State  may  submit  pTbposed 
amendments  to  its  approved  AMLR 
Plan.  If  the  proposed  amendments 
change  the  scope  or  major  policies 
followed  by  the  State  in  the  conduct  of 
its  AMLR  program,  the  Director  must 
follow  the  procedures  set  out  in  30  CFR 
884.14  in  reviewing  and  approving  or 
disapproving  the  proposed 
amendments. 

The  proposed  assumption  of  the 
AMLR  emergency  program  on  behalf  of 
OSM  is  a  major  addition  to  the  Indiana 
AMLR  program.  To  assume  the 
emergency  program,  Indiana  must  revise 


the  Indiana  Plan  to  include  conducting 
the  AML  emergency  program. 

n.  Diaceesioa  of  the  Prepeaed 
Amendment 

By  letter  dated  November  12, 1992 
(Administrative  Record  Na  IND-1171), 
the  Indiana  Department  of  Natural 
Resources  (IDNR),  Division  of 
Reclamation,  submitted  a  proposed 
Program  Amendment  to  the  Indiana 
Program.  This  amendment  is  intended 
to  demonstrate  Indiana's  capability  to 
eOactivaly  perfiorm  the  AMLR 
emergency  program  on  behalf  of  O^^ 
In  support  of  tfan  proposed  amendment, 
Indiana  also  submitted  responses  to 
OSM's  September  29, 1982,  guidelines 
for  State  proposals  to  essiune  the 
emergency  program  (47  FR  42729). 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  January  14, 
1993,  Federal  Register  (58  FR  4374).  On 
October  29, 1993  (Administrative 
Record  Number  IND-1303),  Indiana 
submitted  a  revised  version  of  the 
amendment  which  was  submitted  on 
November  12, 1992.  The  proposed 
revisions  are  intended  to  adoress  OSM's 
comments  on  the  original  submittal.  In 
addition  to  the  proposed  revisions, 
discussions  with  Indiana  concerning 
grant  funding  by  OSM  of  the  Indiana 
emergency  program  are  in  progress. 

Indiana's  proposed  revisions  to  the 
original  amendment  of  November  12. 
1992.  are  siunmarized  below: 

Indiana  Item  3(a) 

Indiana  has  revised  the  definiticm  of 
"emergency"  to  mean  "any  unexpected 
or  sudden  condition  that  is  determined 
to  be  the  result  of  past  coal  mining 
practices  which  directly  threatens  or 
afiiscts  the  public  health,  safety  or 
general  wei&re  of  the  citizens  of 
Indiana."  The  previous  version  of  the 
definition  defined  emergency  as  "any 
unexpected  or  sudden  condition  that  is 
the  apparent  resuH  of  past  coal  mining 
practices  which  directly  or  potentially 
threatens  or  affects  the  pubHc  heahh, 
safety  or  general  welfare  of  the  dtirens 
of  Indiana.  As  in  all  other  aspects  of  the 
AML  program,  general  vrelfare  includes 
economic  loss."  The  primary  changes 
are  the  deletion  of  the  words  "apparent" 
and  "potentially,"  and  the  deletion  of 
the  senter>ce  which  begins  "as  in  all 
other  aspects  *  *  *." 

fndiana  Item  3(b) 

Indiana  has  revised  this  provision  to 
make  it  clearer  than  OSM  must  both 
moke  a  finding  of  fact  that  an  emergency 
exists,  and  must  approve  the  scope  of 
the  work  to  abate  the  emergency. 
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Indiana  Item  4(a) 

Indiana  has  revised  the  figures 
presented  with  the  proposed 
amendment.  As  revised.  Figure  1  is  a 
chart  of  the  organization  and 
management  structure  of  the  restoration 
program  including  the  emergency 
program  staff.  This  figure  was  cited  in 
the  original  submittal  but  was  not 
provided.  Figure  2  shows  OSM 
emergency  declaration9/^)vestigatt(ms 
by  county  (1981  through  March  1992). 
This  figure  was  included  in  the  original 
submittal  but  was  identified  as  "Figure 
1." 

Indiana  Item  4(d) 

Indiana  has  clariBed  the  initial 
paragraph  in  4(d)  by  deleting  language 
which  had  been  inadvertently  repeated 
and  which  had  confused  the  meaning  of 
the  paragraph. 

Indiana  Item  6 

Indiana  has  revised  the  second 
paragraph  at  Item  6  to  clarify  that 
Indiana  is  assuming  the  administration 
of  the  emergency  program  rather  than 
responsibility  for  the  emergency 
program.  OSM  cannot  relinquish  its 
responsibility  for  the  emergency 
program,  but  can  authorize  Indiana  to 
administer  the  program. 

^diana  Attachment  92 
Indiana  has  adfled,  on  the  "Indiana 
AML  Emergency  Investigation  Report" 
form,  a  place  for  the  idfflitificaticm  of 
latitude  and  longitude. 

Indiana  Reclamation  Plan 

I  Indiana  has  amended  the  table  of 
ciintents,  and  Part  884.13(c)(3) 
Emergency  Policy,  of  the  Indiana 
Reclamation  Flan  to  incorporate  the 
Emergency  Reclamation  Program  into 
the  Indiana  Reclamation  Plan. 

The  full  text  of  propos>ed  program 
amendment  revision  submitted  by 
Indiana  is  available  for  pubhc 
inspection  at  the  addresses  listed  above. 
The  Director  now  seeks  public  comment 
on  whether  the  proposed  amendment  is 
no  less  effective  than  the  Federal 
regulations.  If  approved,  the  amendment 
will  become  part  of  the  Indiana 
program. 

ID.  Public  Comment  ProGcdures 

In  accordance  with  the  provisions  of 
30  CFR  884.15,  OSM  is  now  seeking 
comment  on  whether  the  amendment 
proposed  by  Indiana  satisfies  the 
applicable  requirements  for  the 
approval  of  State  AMLR  program 
amendments.  If  the  amendment  is 
deemed  adequate,  it  will  became  part  of 
the  Indiana  program. 


Written  Comments 

Written  comments  should  be  sped  5c, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at 
locations  other  than  the  Indianapolis 
Field  Office  will  not  necessarily  be 
considered  in  the  firial  rulemaking  or 
included  in  the  Administrative  Record. 

IV.  Procedural  Determieation* 

Executive  Order  12866 

This  proposed  rule  is  exempted  from 
review  by  die  Office  of  Management  and 
Budget  under  Executive  Order  12866. 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778  and 
has  determined  that,  to  the  extent 
allowed  by  law,  this  rule  meets  the 
applicable  standards  of  subsections  (al- 
and (b)  of  that  section.  However,  these 
standards  are  not  appli<'.able  to  the 
actual  language  of  State  and  Tribal 
abandoned  mine  land  reclamation  plans 
and  revisions  thereof  since  each  such 
plan  is  drafted  and  adopted  by  a  spedfic 
State  or  Tribe,  not  by  OSM.  Decisions 
on  proposed  State  and  Tribal  abandoned 
mine  land  reclamation  plans  and 
revisions  thereof  submitted  by  a  State  or 
Tribe  are  based  on  a  determination  of 
whether  the  submittal  nwets  the 
requirements  of  Title  IV  of  SMCRA  (30 
U.S.C.  1231-1243)  and  the  Federal 
regulations  at  30  CFR  Parts  884  and  888. 

National  Envimnmentai  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  agency 
decisions  on  proposed  State  and  Tribal 
abandoned  mine  land  reclamation  plans 
and  revisions  thereof  are  categorically 
excluded  from  compliance  with  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4332)  by  the  Manual  of  the 
EHjpertment  of  the  Interior  [516DM  6, 
appendix  8,  paragraph  8.4B(29)|. 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act,  44  U.S.Q 
35C7  et  seq. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 


U.S.C  601  et  seqX  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  Federal  regulations  for  which  an 
economic  analysis  was  prepared  and 
cerlifkcation  made  that  such  regulations 
would  not  have  a  significant  economic 
effect  upon  a  substantial  number  of 
small  entities.  Hence,  this  rufe  will 
ensure  that  existing  requirements 
established  by  SMCRA  or  previously 
promulgated  by  OSM  will  be 
implentented  by  the  Slate.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  in  the  analyses  for 
the  OHTesponding  Federal  regulations. 

List  of  Subjects  in  ID  CFR  Part  914 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated.  November  29, 1993. 
CariCCloM. 

Assistant  Director,  Eastern  Support  Center. 
IFR  Doc.  93-29758  Filed  12-3-93;  8  45  am| 
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EMVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  80 
[AMS-FRL-480S-1] 
RIN  2060-AO71 

Regulation  of  Fuels  and  Fuel 
Additives:  Standards  for  Deposit 
Control  Gasoline  Additives 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  Section  211(1)  of  the  Clean  Air 
Act  requires  the  use  of  deposit  control 
additives  in  all  gasoline  used  in  the 
United  States  begirming  January  1. 1995. 
The  proposed  regulation  includes  a 
detergent  additive  certification  program, 
,  test  procedures,  performance  standards, 
and  enforcement  provisions  designed  to 
ensure  the  effective  control  of  fuel 
injector  and  intake  valve  deposits. 
DATES:  Comments  on  .'his  proposal  will 
be  accepted  until  February  11, 1994. 
EPA  will  conduct  a  public  hearing  on 
January  11, 1994.  Additional 
information  on  the  comment  procedure 
and  public  hearing  can  be  found  under 
"Public  Participation"  in  the 
Supplementary  Information  section  of 
this  document. 

ADDRESSES:  Interested  parties  may 
submit  written  comments  (in  duplicate 
if  possible)  to  Public  Docket  Na  A-91- 
77  at  the  following  address:  U.S. 
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Environmental  Protection  Agency,  Air 
Docket  Section  (LE-131),  401  M  Street 
SW..  Washtfigton.  DC  20460.  The 
Agency  requests  that  a  separate  copy 
also  be  sent  to  the  contact  person  listed 
below.  The  docket  is  located  at  the 
above  address  in  Room  M-1500, 
Waterside  Mall  (ground  floor),  and  may 
be  inspected  from  8:30  a.m.  to  12  pm 
and  1  to  3  p.m..  Monday  through  Friday. 
The  proposed  regulatory  text  and  other 
materials  related  to  this  rulemaking  are 
available  for  review  in  the  docket.  A 
reasonable  fee  may  be  charged  for 
copying  docket  materials. 

The  public  hearing  will  be  held  at 
Holiday  Inn — North  Campus.  3600 
Plymouth  Road,  Ann  Arbor.  Michigan. 
48105.  The  hearing  will  begin  at  9  a.m. 
and  will  continue  until  all  testimony 
has  been  presented. 
FOR  FURTHER  INFORMATIOM  CONTACT:  Mr. 
Jeffrey  A.  Herzog.  U.S.  EPA  (RDSI>-12). 
Regulation  Development  and  Support 
Division.  2565  Plymouth  Road,  Ann 
Arbor.  MI  48105;  Telephone:  (313)  668- 
4227.  Fax:  (313)  741-7816.  To  request 
copies  of  the  proposed  regulatory  text  of 
this  NPRM,  contact  Ms.  Carol  Connell  at 
the  same  address;  Telephone:  (313)  668- 
4349.  Fax:  (313)  741-7816. 

SUPPtEMENTARY  INFORMATION: 

I.  Introduction 

A.  Legal  Authority  and  Applicability 
1.  Section  211(1) 

The  accumulation  of  fuel  deposits  in 
motor  vehicle  engines  and  fuel  supply 
systems  has  been  shown  to  have 
significant  adverse  effects  on  exhaust 
emissions  and,  in  some  cases,  on  fuel 
economy  as  well.  Detergent  additives 
can  help  to  prevent  these  deposits^. 
Accordingly.  Congress  specified  in 
section  211(1)  of  the  Clean  Air  Act  that: 

Effective  beginning  January  1, 1995,  no 
person  may  sell  or  dispense  to  an  ultimate 
consumer  in  the  United  States,  and  no  reFmer 
or  marketer  may  directly  or  indirectly  sell  or 
dispense  to  persons  who  sell  or  dispense  to 
ultimate  consumers  in  the  United  States,  any 
gasoline  which  does  not  contain  additives  to 
prevent  the  accumulation  of  deposits  in 
engines  or  fuel  supply  systems  •  *  *. 

Section  211(1)  further  provides  that  "the 
Administrator  shall  promulgate  a  rule 
establishing  speciflcations  for  such 
additives."  As  provided  in  section 
211(1).  EPA  is  proposing  that  all  parties 
involved  in  the  chain  of  gasoline 
production,  distribution  and  sale  are 
responsible  for  compliance  with  the 
detergent  requirements.  For  the  reasons 


>  See  Sen.  Rap.  No.  101-22B.  101«t  Cong..  1st 
Sess.  at  116  (Dec  20. 1969)  ("(F)uel  additives,  such 
as  detergents,  are  available  to  maximize  the 
performance  of  engines  and  minimize  emissions."]. 


explained  in  the  enforcement  section  of 
this  preamble.  EPA  also  is  proposing 
that  certain  compliance  responsibilities 
apply  to  manufacturers  of  detergent, 
even  before  it  is  blended  with  gasoline. 

Section  211(1)  refers  to  "any 
gasoline."  and  does  not  distinguish 
between  gasoline  used  for  highway 
vehicles  and  engines  and  gasoline  used 
in  nonroad  applications.  EPA  believes 
and  is  proposing  that  the  detergent 
reauirements  apply  to  all  gasoline  used 
in  highway  vehicles  and  engines 
(including  both  reformulated  and 
conventional  gasolines.z  oxygenated 
gasoline,  and  the  gasoline  component  of 
alcohol  blends  such  as  M85  and  E85).  as 
well  as  gasoline  used  in  nonroad 
applications  (including  racing  fuel  for 
stock  car  racing  and  marine  fuel).  EPA's 
current  regulations  define  "gasoline"  to 
mean  "any  fuel  sold  in  any  State  for  use 
in  motor  vehicles  and  motor  vehicle 
engines,  and  commonly  or 
commercially  known  or  sold  as 
gasoline."  (40  CFR  80.2).  EPA  has 
traditionally  interpreted  this  definition 
to  mean  that  gasoline  includes  all  fuel 
that  can  be  used  in  motor  vehicles,  even 
if  some  sell  the  fuel  for  nonroad 
applications.  EPA  believes  that  this 
interpretation  is  reasonable  because 
gasoline  that  can  be  used  in  motor 
vehicles  may  ultimately  be  used  in 
motor  vehicles,  even  if  it  is  primarily 
sold  for  use  in  other  applications.  For 
example,  gasoline  sold  at  a  marina  for 
use  by  boats  must  still  comply  with  the 
proposed  regulations  since  the  same 
fuel  could  reasonably  be  sold  elsewhere 
for  use  in  motor  vehicles.  This  position 
is  consistent  with  EPA's  interpretation 
of  the  applicability  of  prior  regulation  of 
gasoline  characteristics,  such  as 
volatility  control.  Further,  in  the  1990 
Amendments  to  the  Clean  Air  Act, 
Congress  specifically  expanded  the 
scope  of  EPA's  general  authority  to 
regulate  fuels  and  fuel  additives  to 
include  authority  over  fuel  for  use  in 
nonroad  engines  and  nonroad  vehicles. 
This  provision,  which  reflects 
Congress's  understanding  that  ftl^ls 
used  in  a  variety  of  specified 
applications  might  be  regulated; 
supports  reading  the  unqualified 
language  "any  gasoline"  in  section 
211(1)  to  include  all  gasoline  for 
highway  and  nonroad  applications.  EPA 
proposes  that  gasoline  for  military  use 


2  Reformulated  and  conventional  gasolines  are 
both  defined  in  the  following  Federal  Regutor 
notices:  Notice  of  Proposed  Rulemaking  for 
Regulation  of  Fuel  and  Fuel  Additives;  Standards 
for  Reformulated  and  Conventional  Gasoline,  S6  FR 
31176  duly  9. 1991):  Supplemenul  Notice  of 
Proposed  Rulemaking.  57  FR  13416  (April  16. 
1992):  Second  Supplemental  Notice  of  Proposed 
Rulemaking.  56  FR  11722  (Feb.  26. 1993). 


be  covered  by  this  regulation.  Comment 
is  requested  on  whether  gasoline  for 
military  use  in  military  vehicles  should 
be  covered  by  the  detergent 
requirements,  and  on  any  legal  basis  to 
exempt  such  fuel  from  the  requirements. 
Similarly,  comments  are  requested  on 
the  need  for  and  feasibility  of  applying 
the  requirements  to  stock  car  racing, 
marine  and  other  special  purpose  hiels. 
including  possible  legal  bases  for 
exempting  any  such  hiels. 

The  Agency  is  also  proposing  that 
both  leaded  and  unleaded  gasoline  be 
required  to  contain  detergent  additives 
that  comply  with  the  proposed 
regulation.  While  barred  from  sale  for 
highway  vehicles  as  of  January  1, 1995. 
leaded  gasoline  will  still  be  permitted  to 
be  sold  for  off-highway  use.  for 
example,  in  certain  construction 
equipment  and  farm  vehicles.  EPA 
believes  that  the  use  of  detergent 
additives  in  leaded  gasolines  would 
have  a  beneflcial  impact  on  the 
emissions  performance  of  leaded 
engines. 

EPA  does  not  believe  and  is  not 
proposing,  however,  that  the  detergent 
requirements  apply  to  gasoline  used  in 
internal  combustion  aircraft  engines  that 
are  separately  regulated  under  part  B  of 
title  II  of  the  Clean  Air  Act.  While  EPA 
has  new  authority  under  part  A  of  the 
Clean  Air  Act  in  the  1990  Amendments 
to  regulate  nonroad  engines  and 
vehicles  (section  213)  and  expanded 
authority  to  regulate  fuels  used  by  these 
sources  (section  211(c)).  the  authority  to 
regulate  aircraft  emissions  was  not 
changed.  EPA's  part  B  authority  is 
subject  to  consultation  with  the 
Department  of  Transportation  (DOT), 
and  is  subject  to  disapproval  by  the 
President  on  the  basis  of  a  finding  by 
the  Secretary  of  Transportation  that  the 
regulation  would  create  a  hazard  to 
aircraft  safety.  In  a  separate  statute. 
Congress  authorized  DOT  to  regulate  the 
content  of  aviation  fuel  (see  Federal 
Aviation  Act  of  1958,  as  amended,  49 
U.S.C  App.  section  1421(6)).  Given  this 
background,  EPA  does  not  believe  that 
Congress  intended  that  the  detergent 
requirements  of  section  211(1)  should 
apply  to  aviation  gasoline.  This  is 
consistent  with  a  staff  memorandum 
from  EPA's  Office  of  General  Counsel 
concluding  that  internal  combustion 
aircraft  engines  are  not  included  within 
title  D's  nonroad  provisions.)  In 
addition,  the  gasoline  used  in  internal 
combustion  aircraft  engines  is  generally 
not  appropriate  for  use  in  motor 


'Memorandum  from  )ohn  Hannon,  Attorney, 
through  Alan  W.  Eckert,  Associate  General  Counsel, 
to  William  G.  Rosenberg,  Assistant  Administrator 
for  Air  and  Radiation  (August  ft,  1991). 
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Wehides.  Such  gasoline  is  very  hi^ 
bctane  for  use  in  very  high  compression 
aircraft  engines.  Since  such  gasoline  is 
genCTaUy  not  sold  for  use  in  nwtor 
vehicles,  exclusion  of  this  gasoline  is 
also  consistent  with  EPA's  general 
approach  under  40  CFR  80.2. 

.Section  21  l(cf 

EPA  is  issuing  today's  proposal  under 
the  authority  of  section  211(c)  as  well  as 
•ection  211(1)  so  that  the  preemption 
provisions  of  section  211(c)i4)  will 
^ply.  This  is  consistent  whh  the 
Approach  EPA  has  taken  in  its  proposed 
feformuUted  gasoline  regulations.  See 
57  FR  at  13493.  As  explained  there. 
|»henev«'  the  iiederal  govermnrait 
tegulates  in  an  area,  the  issue  of 
preemption  of  State  action  in  the  same 
ires  is  raised.  Here,  as  with 
reformulaied  gasoline  and  the 
associated  "anti-dumping"  progrmn.  the 
Regulations  will  affect  virtually  aU  of  the 
gasoline  sold  in  the  United  States.  Also, 
^  contrast  to  coimnodities  produced 
^d  sold  in  a  single  area  of  the  country, 
gasoline  produced  in  one  area  is  often 
distributed  to  other  areas.  The  national 
scope  of  gasoline  production  and 
distribution  suggesU  thai  federal  rules 
like  those  proposed  in  this  notice 
should  preonpt  State  action  to  »yiAd  an 
inefficient  patchwork  oi  potentially 
conflicting  regulations.  Section  211(c). 
enacted  in  the  1977  Amendments  to  the 
Clean  Air  Act.  provides  that  federal 
fuels  regulaticms  adopted  under  that 
authority  preempt  non-identical  State 
omtrols  except  uader  certain  specified 
circiunstances  set  out  in  section 
211(cX4).  Those  exceptions  appl3r  (1)  to 
any  State  for  which  application  oi 
section  209(a)  of  the  Act  has  at  any  time 
been  waiTed  under  section  209(b);  and 
(2)  where  non-identica}  State 
regulations  are  included  in  s  State 
implementation  plan  as  necessary  to 
achieve  the  national  primary  or 
secondary  ambient  air  quality  standard 
which  the  plan  implements.  Thus,  only 
Califcmiia  may  regulate  gasoline 
detergency  under  the  first  exception. 
Other  states  may  adopt  nonidentical 
regulations  only  upon  the  specified 
showing  under  the  second  exception. 

Section  211(c)  authorizes  the 
Administrator,  by  regulation,  to  "control 
or  prohibit  the  manufacture, 
introduction  into  commerce,  offering  for 
sale,  or  sale  of  any  fuel  or  fuel  additive 
for  use  in  a  motor  vehicle,  motor  vehide 
engine,  or  nonroed  engine  or  nonroad 
vehicle"  if.  under  section  211(c)(lXA), 
emission  products  of  the  fuel  or  additive 
cause  or  contribute  to  air  pollution 
endangering  the  public  health  or 
welfare,  or,  under  section  2ll(c)(lMB),  if 
emissian  products  of  the  fuel  or  additive 


will  impair  to  a  significant  degree  the 
perfannance  of  an  emission  control 
device  in  general  use.  While  EPA 
believes  that  it  has  clear  authority  to 
regulate  gasoline  detergency  ur>der 
section  211(c)(1)(A),  the  Agency  also 
recognizes  that  it  may  also  have  such 
authority  rnider  section  211(c)(1)(B). 
That  gasoline  emissions  cause  or 
contribute  to  harmful  air  pollution  is 
now  undisputed,  ar^d  a  requirement  lor 
proper  detergent  additization  to  mitigate 
such  emissions  is  appropriate  under  this 
authority.  Also,  deposits  from  the 
process  of  gasoline  ctwnbustion  may 
significantly  impair  the  performance  of 
engines  designed  to  control  emissions. 
In  particular,  deposits  in  fuel  injectors 
may  undercut  the  effectiveness  of 
engines'  oxygen  sensors  In  ensuring  the 
best  fuel/air  ratio  to  control  emissions. 
EPA  requests  comment  on  its  authority 
to  regulate  gasoline  detergency  under 
this  provision,  and  on  the  cost  benefit 
analysis  that  must  be  provided  under 
section  211(c)(2KB)  to  support  such 
authority.  EPA  also  believes  that  the 
broad  authority  of  section  211(c) 
supports  certain  program  elements  that 
EPA  is  proposing  in  order  to  make  the 
detergent  program  most  effective.  As 
explained  further  below,  these  include  a 
certification  scheme  and,  as  explained 
in  the  enforcement  section  of  the 
preamble  (Section  X),  application  of 
certain  requirements  to  detergent 
manufecturers  even  prior  to  blending  of 
detergent  with  gasoline. 

EPA  believes  considerati'on  of  the 
factors  under  section  211(c)(2)(A) 
support  its  authority  under  section 
211(c)Cl)(A).  Air  pollution  fitun  gasoline 
vehicles  is  clearly  harmful.  Further, 
while  vehicle  technology  can  affect 
deposit  formation,  EPA  does  not  believe 
that  deposit  formation  and  the 
associated  emissions  effect  can 
reasonably  or  cost  effectively  be 
addressed  by  requiring  changes  in 
vehicle  design.  Vehicle  manufacturers 
hive  an  incentive  and  continue  to  work 
to  minimize  susceptibility  to  deposit 
formation,  which  affects  driveability  as 
well  as  emissions.  In  addition, 
detergents  are  also  important  to  control 
deposits  in  vehicles  currently  in  use  and 
prone  to  deposit  {ormation  which  will 
continue  to  remain  in  use  for  some  time. 

B.  Overview  of  the  Imposed  Program 

1.  Begulatory  Approach 

In  developing  its  proposed 
fanplementation  approach,  EPA  has 
primarily  ccnnsidered  two  basic 
regulatory  strategies.  First  is  a 
"'coRunand-and-control"  or  "formula" 
approach,  and  seccffid  is  a  performance 
standard.  Under  the  first  strategy,  EPA 


would  establish  chemical  specifications 
for  detei^ent  additives  that  would  be 
considered  acceptable  for  compHance. 
EPA  would  also  estabMsh  additive 
concentrations  (gasolirm  treetiT>ent  rates^ 
for  each  specified  detergent.  While  this 
"formula"  approach  appears  relatively 
simple  on  its  face,  EPA  believes  it  to  be 
impractical  ai>d  unsatisfactory.  Any  list 
of  specific  detergent  additives  or 
chemical  formulas  which  EPA  could 
establish  to  be  acceptable  for  use  would 
have  to  be  limited  to  well-known 
substances  with  extensive  prior 
validation  of  effective  timtment  levels. 
This  would  nearly  prechide  the  use  of 
special  proprietuy  additives  with 
potentially  equal'or  greater  effectfveness 
and  would  inhibit  or  stifle  research  and 
innovation  in  the  field.  The  ability  to 
tailor  additive  treatment  levels  to  the 
deposit-forming  characteristics  of  the 
fuel  would  also  be  severely  hampered 
under  this  approach.  This  is  because 
EPA,  without  controlling  the 
characteristics  of  the  fuel  itself,  would 
have  great  difficulty  in  establishing 
specifications  that  varied  depending  on 
the  fuel  and  would  therefore  hav-e  to  set 
specifications  that  would  be  applicable 
to  all  fuels. 

The  second  basic  strategy  EPA 
omsidered.  and  the  one  EPA  Is 
propo«ii>g  today,  would  entail  a 
performance-based  certification  process. 
Under  this  strategy,  all  gasoline 
distributed  and  sold  in  the  United  States 
would  be  required  to  contann  a  detergent 
additive  which,  in  the  context  of 
prescribed  vehicle  testing,  had  the 
demonstrated  ability  to  m  <^  specified 
standards  of  deposit  contrtrf 
performance  in  a  predetermined  series 
of  test  fuels.  Additives  meeting  the 
detergent  performance  standa«fs  would 
quahfy  for  certification.  They  would 
then  be  acceptable  for  meeting  gasoline 
deposit  control  requirements  when  used 
at  the  treatment  rates  which  were 
needed  to  meet  the  performance 
standards  during  testirrg. 

The  proposed  perfonronce-based 
certification  process  would  require  the 
detergent  certifier  to  submit  a  brief 
package  of  information  to  EPA  to  apply 
for  a  certification  number.  The  package 
would  rnchide  a  short  summary  of  test 
data  and  an  attestation  that  all  testing 
and  performance  requirements  were 
satisfied.  In  issuing  the  certification 
number.  EPA  would  in  many  cases 
accept  the  applicant's  attestation  as  the 
sole  basis  for  issuing  the  number.  Thus, 
to  a  large  degree,  the  certification 
process  is  actually  a  process  of  self- 
certification.  However,  EPA  would 
reserve  the  right  to  examine  any  and  all 
of  the  required  data  to  verify 
compliance,  and  could  deny  or  revoke 
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a  certiHcation  based  on  this  review  (see 
Sections  IV  and  X). 

This  performance-based  certiRcation 
strategy  would  be  far  more  flexible  than 
the  implementation  approach  based  on 
adherence  to  predetermined  additive 
"formula"  requirements.  It  would  allow 
the  fuel  and  fuel  additive  industries  and 
the  general  competitive  marketplace  to 
decide  which  additives  should  be  used. 
It  would  thus  encourage  continued 
development  and  innovation  by  the 
industry  of  new  products  which  could 
offer  functional  and/or  economic 
advantages  over  existing  detergent 
additives.  By  offering  the  opportunity  to 
tailor  the  certification  test  niel 
specifications  to  fit  relatively 
circumscribed  gasoline  pools,  this 
strategy  could  also  permit  additive 
treatment  rates  to  be  adjusted  according 
to  the  deposit-forming  tendencies  of  the 
fuel. 

While  section  211(1)  authorizes  EPA 
to  promulgate  a  rule  establishing 
specifications  for  detergent  additives 
(under  either  a  formula  or  performance 
standard  approach),  it  does  not 
explicitly  call  for  a  certiHcation 
procedure.  Nevertheless,  EPA  believes 
that  certification  requirements  are 
necessary  to  make  program 
implementation  most  effiective,  and  are 
audiorized  under  sections  211(1),  211(c) 
and  301(a).  Because  EPA  is  choosing  a 
performance  standard  approach,  the 
Agency  believes  certification  based  on 
testing  to  verify  that  the  gasoline  and 
detergent  meets  the  performance 
standards  prior  to  marketing  and  sale  is 
an  important  component  of  its 
enforcement  program. 

The  Agency  reserves  the  right  to 
duplicate  certification  test  procedures  to 
confirm  that  the  detergent  meets  the 
certification  standard  tmder  these 
procedures.  However,  duplicate  testing 
is  complex  and  time-consuming. 
Therefore,  EPA  "confirmatory"  testing, 
while  potentially  an  occasional 
ancillary  enforcement  tool,  would  be 
impractical  and  unworkable  as  the 
program's  basic  enforcement  strategy. 
The  mandatory  certification  approach, 
on  the  other  hand,  simplifies 
enforcement  by  determining  an 
additive's  effectiveness  up-fit)nt.  and 
reducing  the  remaining  enforcement 
task  to  ensuring  that  the  proper  type  and 
amount  of  previously  ceAified  additive 
has  been  added  to  the  gasoline  in  the 
market.  For  this  purpose,  actual 
detection  and  measurement  of  the 
amount  of  detergent  additive  in  gasoline 
would  be  very  difficult  and,  in  some 
cases,  would  not  currently  be  possible 
with  acceptable  precision.  However, 
such  follow-up  determinations  could  be 
accomplished  through  paper  audit 


"mass  balance"  procedures  rather  than 
actual  chemical  or  vehicle-based  testing. 
EPA  is  not  proposing  to  test  randomly 
selected  samples  of  in-use  gasoline  in 
various  vehicle  technologies  to  confirm 
the  proper  level  of  performance  in  all 
vehicles. 

Based  on  these  considerations.  EPA 
believes  that  mandatory  certification  of 
detergent  gasoline  is  a  necessary  and 
appropriate  strategy  to  best  establish 
specifications  under  section  211(1). 
Section  301(a),  which  authorizes  the 
Administrator  "to  prescribe  such 
regulations  as  are  necessary  to  carry  out 
his  (or  her)  functions  under  this  Act," 
supports  EPA's  authority  to  require 
certification.  EPA's  authority  to  collect 
information  for  such  certification  also 
derives  from  section  208,  which  permit 
EPA  to  require  a  person  to  maintain 
records,  provide  information,  and/or 
conduct  testing  "*  •  *  to  determine 
whether  the  person  has  acted  or  is 
acting  in  compliance  with  this  part 
•  •  •  and  regulations  thereunder,  or  to 
otherwise  carry  out  the  provision(s)  of 
this  part*  •  *."  Finally,  as  in  the 
reformulated  gasoline  program,  EPA's 
authority  under  section  211(c)  to 
"control  or  prohibit"  the  sale  of  fuels 
and  fuel  additives  includes  the 
authority  to  place  conditions  on  sale, 
including  certification. 

EPA  anticipates  that  all  detergent 
additives  used  in  compliance  with  this 
proposed  regulation  will  be  properly 
registered  according  to  existing 
regulations  in  40  CFR  part  79. 
Detergents  are  also  expected  to  conform 
to  applicable  criteria  which  define  fuels 
and  additives  considered  by  EPA  to  be 
"substantially  similar"  to  certification 
fuels  (see  56  FR  5352,  February  19, 
1991).  Additional  registration 
requirements  have  been  proposed  (see 
57  FR  13168.  April  15. 1992).  involving 
manufacturer  responsibilities  for  testing 
the  potential  health  effects  of  the 
emissions  of  fuels  and  fuel  additives. 
Detergent  additives  used  in  compliance 
with  this  proposed  regulation  would  ' 
also  be  subject  to  these  additional 
registration  requirements,  upon 
finalization  of  that  rule. 

2.  Timing  Factors 

EPA  currently  anticipates 
promulgating  this  rule  late  in  1994. 
Section  211(1)  clearly  specifies  that  all 
gasoline  contain  detergent  additives 
beginning  January  1, 1995.  This 
statutory  provision  is  self- 
implementing,  and  is  effective  whether 
or  not  EPA  promulgates  regulations 
effective  January  1, 1995.  Thus,  the 
indiistry  would  have  only  a  few  months 
to  comply  with  the  requirements  of  the 
rule.  The  Agency  does  not  believe  these 


few  months  af^er  final  promulgation 
would  provide  sufficient  lead  time  by 
1995  for  industry  to  comply  with  the 
certification  program  being  proposed, 
including  requirements  to  locate  test 
fuels  conforming  to  the  required 
specifications  and  to  conduct  complex 
vehicle-based  performance  tests  using 
these  test  fuels. 

EPA  believes  that  one-year  lead  time 
is  sufficient,  and  is  proposing  that  the 
fiill  set  of  requirements,  including 
locating  test  fuels  and  conducting 
vehicle  testing,  be  applicable  beginning 
January  1, 1996.  For  tne  first  year  of  the 
program  EPA  is  proposing  simpler 
requirements.  This  simpler  program 
would  provide  a  regulatory  structure  to 
avoid  difficulty  in  enforcing  the  self- 
implementing  statutory  provision,  and 
will  estabhsh  specifications  for  clear 
and  consistent  minimum  detergency 
requirements.  As  noted,  all  gasoline  is 
required  to  contain  appropriate 
detergent  additives  beginning  January  1, 
1995.  During  the  first  year  of  the 
program,  an  optional  simplified  set  of 
certification  requirements  would  be  in 
effect.  Those  wishing  and  able  to  certify 
under  the  more  complicated 
requirements  would  have  the  option  to 
do  so  for  1995. 

The  interim  option  proposed  for  the 
first  year  would  primarily  require  that 
certified  detergent  additives  be 
composed  of  chemicals  with  known 
detergency  action  and  be  present  at  least 
at  a  minimum  functional  concentration. 
Again,  some  manufacturers  may 
nevertheless  wish  to  utilize  the  fiiU  set 
of  certification  options  to  demonstrate 
the  required  levels  of  performance. 
Thus,  additives  with  chemical 
compositions  that  do  not  conform  to  the 
list  of  knoMm  detergent  additives  could 
still  be  used,  provided  that  the 
necessary  certification  testing  was 
conducted.  Also,  during  the  first  year  of 
the  program  a  detergent  certified  under 
the  California  detergent  additive 
program  (Title  13.  section  2257  of  the 
California  Code  of  Regulations)  would 
be  acceptable  for  gasoline  marketed 
nationally.  The  details  of  these  phase-in 
requirements  are  discussed  in  detail  in 
Section  DC  "Alternative  Interim 
Detergent  Additive  Program"  and 
Section  X.  "Enforcement". 

3.  Organization  of  the  Notice 

The  remainder  of  this  notice  includes 
e  detailed  description  of  EPA's 
proposed  performance-based 
certification  strategy  and  the  interim 
detergent  registration  program. 
Following  background  discussions  in 
Sections  II  and  in  on  fuel  deposit 
formation  and  effects.  Section  IV 
describes  three  primary  options  which 
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would  be  available  to  applicants  for 
detergent/gasoline  certification:  a 
nationwide  option  (in  which  a  detergent 
would  be  certified  for  use  in  gasoline 
sold  throughout  the  United  States);  a 
Petroleum  Administration  Defense 
District  (PADD)  certification  option  (in 
which  a  detergent  would  be  certified  for 
use  in  gasoline  in  a  particular  region); 
and  a  hiel-specific  option  (in  which  a 
detergent  would  be  certified  for  use  in 
a  particular  refiner's  or  group  of 
refiner's  segregated  fuel).  Under  the 
national  and  PADD  certification  options 
provisions  are  provided  for  the 
certification  of  detergents  for  use  in 
either  moderately  severe  gasolines  or 
the  more  severe  gasolines  within  the 
given  certification  region.  Potential  re- 
certification  requirements  are  also 
addressed  in  Section  IV.  In  Section  V. 
other  alternatives,  including  specific 
certification  provisions  for  premium 
grade,  oxygenated,  and  reformulated/ 
conventional  gasolines,  are  discussed 
for  consideration.  Specifications  for  the 
certification  test  fuels  which  are 
proposed  for  use  under  each  of  the 
proposed  options  and  the  alternative 
options  are  proposed  in  Section  VI.  The 
vehicle  tests  and  detergent  additive 
performance  standards  proposed  for 
certification  are  discussed  in  Section 
VH.  In  Section  VIII,  proposed  provisions 
are  included  for  coordinating  the  federal 
certification  requirements  with  the 
detergent  gasoline  program  already 
implemented  in  the  State  of  California. 
The  proposed  interim  program  is 
detailed  in  Section  DC  and  proposed 
enforcement  procedures  are  discussed 
in  Section  X.  The  remainder  of  the 
notice  provides  additional  information 
on  the  program's  costs,  benefits,  and 
various  administrative  issues. 

The  proposed  regulatory  text  is  not 
included  in  this  Federal  Register  notice, 
but  is  available  in  Docket  No.  A-91-77 
or  by  request  from  the  EPA  contact 
persons  designated  earlier  in  this  notice 
free  of  charge.  The  proposed  regulatory 
language  is  also  available  on  the 
Tedmology  Transfer  Network  (TTN), 
one  of  EPA's  electronic  bulletin  boards. 
TTN  provides  information  and 
technology  exchange  in  various  areas  of 
air  pollution  control.  The  service  is  free, 
except  for  the  cost  of  a  phone  call.  Dial 
(919)  541-5742  for  a  1200.  2400,  or  9600 
bps  modem.  If  more  information  on 
TTN  is  needed,  call  the  systems 
operator  at  (919)  541-5384. 

C.  List  of  Key  Acronyms 

CCD:    Combustion  chamber  deposit(s) 
IVD:    Intake  valve  deposit(s) 
ORt    Octane  requirement  increase 
OVt    Oil  viscosity  increase 


PFI:    Port  hiel  injectors).  (Note:  "Fuel 
injector"  is  understood  to  be 
shorthand  for  "port  fuel  injector") 

PFID:    Port  fuel  injector  deposit(s) 

II.  Background 

Engine  and  fuel  supply  system 
deposits  can  be  grouped  into  three 
categories:  Fuel  system  deposits 
(primarily  carburetor  or  fuel  injector 
deposits),  intake  system  deposits 
(primarily  intake  valve  deposits,  (IVD)). 
and  combustion  chamber  deposits 
(CCD).  Depending  on  their  location, 
quantity,  morphology,  and  chemical 
composition,  such  deposits  can  cause 
significant  performance  problems, 
including  increased  emissions,  reduced 
fuel  economy,  reduced  durabihty, 
impaired  driveability,  and  an  increase 
in  the  octane  requirement  of  the  engine. 

The  quality  and  frequency  of  use  of 
deposit  control  additives  have  steadily 
increased  since  1986.  Based  on 
discussions  with  various  representatives 
of  the  petroleum,  gasoline  additive,  and  ' 
automobile  industries.  EPA  estimates 
that  90  percent  of  the  gasoline  sold 
nationwide  in  1990  contained  additives 
which  provide  some  level  of  carburetor/ 
fuel  injector  deposit  control.  Of  this  90 
percent,  EPA  estimates  that  some  level 
of  intake  valve  deposit  control  was 
provided  in  65  to  75  percent  of  the 
gasoline  sold.  However,  these  estimates 
do  not  address  whether  the  level  of 
protection  provided  is  sufficient  or  what 
a  sufficient  level  of  protection  is.  An 
estimated  10  percent  of  U.S.  gasoline 
contained  no  deposit  control  additives 
in  1990.  This  fraction  has  remained 
relatively  constant  since  1987.  EPA 
requests  comment  on  these  estimates. 

Numerous  variables,  including  fuel 
quality,  engine  design,  lubricating  oil 
use,  driving  cycle,  and  other  vehicle 
operating  conditions,  can  have  a  highly 
significant  effect  on  both  the  deposition 
rate  and  character  of  the  deposits  and 
the  severity  of  deposit-related  effects. 
Furthermore,  some  additives  intended 
for  control  of  deposits  in  one  location 
may  increase  deposition  in  another 
location.  For  example,  carburetor/fuel 
injector  deposit  control  additives  can 
themselves  contribute  to  the  formation 
of  IVD.  Also,  some  additives  used  to 
control  carburetor,  hiel  injector,  and/or 
intake  valve  de[>osits  may  increase  or 
alter  CCD  in  such  a  way  as  to 
incrementaly  raise  the  engine's  octane 
requirement.  Some  of  these  additives 
may  also  cause  the  viscosity  of  the 
lubricating  oil  to  increase  between 
normal  oil  changes,  potentially  causing 
the  oil  viscosity  to  exceed  the  level 
recommended  by  the  vehicle 
manufacturer.  This  oil  viscosity  increase 
(OVI)  can  cause  impaired  cold 


startability,  reduced  fuel  economy, 
reduced  engine  durability,  and 
increased  hydrocarbon  emissions.  To  . 
help  provide  a  foundation  for  the 
requirements  of  this  proposed  rule,  the 
following  sections  review  the 
information  currently  available  about 
the  tyi>es,  causes,  and  effects  of  fuel 
deposits. 

A.  Fuel  System  Deposits 

Carburetor  deposits  can  cause 
improper  eruiclunent  of  the  fuel/air 
mixture,  which  can  result  in  rough 
idling,  stalhng,  poor  acceleration, 
reduced  fuel  economy,  and  higher 
emissions  of  hydroca^ns  (HC),  carbon 
monoxide  (00)  and,  in  some  cases, 
nitrogen  oxides  (NO.).^  Conventional 
amine  tyj)e  detergent  additives  are 
effective  in  preventing  the  accumulation 
of  carburetor  deposits  at  doses  of  ^0  to 
60  ppm,  and  can  clean  up  existing 
deposits  at  higher  concentrations.* 
Since  their  introduction  in  1954  for  the 
control  of  carburetor  deposits,  detergent 
additives  have  steadily  evolved  to  meet 
the  changing  demands  of  vehicle  and 
fuel  technology.  Driveabifity  problems 
encountered  with  fuel  injected  vehicles 
in  1986  resulted  in  the  use  of  higher 
levels  of  carburetor  detergents  and  the 
use  of  more  effective  detergent  packages 
such  as  polymeric  detergents/ 
dispersants  to  maintain  the  needed  level 
of  fuel  injector  cleanliness.  Port  fuel 
injectors  require  a  higher  level  of 
gasoline  detergency  action  than  do 
carburetors  or  throttle  body  injectors  to 
prevent  the  accumulation  of  deposits 
and  maintain  proper  performance.* 
Therefore,  detergent  additives  capwhle 
of  controlling  port  fuel  injector  deposits 
(PFID)  are  also  believed  to  be  effective 
in  controlling  the  accumulation  of 
deposits  in  carburetors  and  throttle 
body  injectors.' 

A  number  of  recent  papers  provide 
specific  information  on  the  formation, 
characteristics,  and  effects  of  PFID.  PFID 
form  in  the  narrow  annular  region  at  the 
injector  tip,  on  the  surface  of  die 
metering  orifice,  and  on  the  pintle 


*  "Reformulated  Gasoline:  PropoMd  PhaM  1 
Specifications,  Technical  Support  Document",  Slate 
of  California  Air  Resources  Bo>ard.  August  13, 1990. 

5  Gasoline  and  Diesel  Fuel  Additives,  Critical 
Reports  on  Applied  Chemistry.  Volume  25.  Editor 
K.  Owen,  The  Society  of  Chemical  Industry,  19«9. 

•  "Deposits  in  Gasoline  Engines — A  Literature 
Review".  Gautam  T.  Kalghatgi,  SAE  Technical 
Paper  Series  Na  902105. 

'"Final  Statement  of  Reasons  for  Rulemaking 
Including  Summary  of  Comments  and  Agency 
Responses",  Agenda  hem  No.  90-15-1,  Public 
Hearing  to  Consider  Adoption  of  and  Amendments 
to  Regulations  Regarding  Reformulated  Gasoline: 
Phase  1  Gasoline  Specifications,  CDeposits  Control 
Additives  and  Lead,  September  28, 1990,  State  of 
California  Air  Resources  Board. 
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valves  TImm  deposits  may  form 
unequally  on  difiereDt  iniectore  in  the 
same  engine,  raiwing  an  imhalance  in 
the  air/fu^mixture  supplied  to  the 
individual  cylinders.  Tbey  may  also 
disturb  the  injector  spray  pattern, 
resulting  in  impaired  fuel/air  mixing. 
Similar  to  carburetor  deposits.  PFID  can 
result  in  reduced  fuel  economy, 
impaired  driveability,  reduced  vehicle 
durabihty.  and  higher  levels  of  exhaust 
emissions.  Unlike  carburetor  deposits, 
however.  PFID  do  not  form  when  the 
engine  is  operated  continuously. 
Repeated  cycles  of  vehicle  operation  to 
bring  the  vehicle  to  operating 
temperature  followed  by  vehicle  hot 
soak  (when  a  hot  engine  is  turned  off 
and  allowed  to  cool  slowly  the  vehicle 
is  said  to  hot  soak]  are  essential  for  PFID 
formation.  Fuel  quality  also  has  a 
significant  effect  on  the  rate  of 
deposition  and  the  character  of  the 
deposits  formed,  as  does  vehicle  design 
and  operating  condition.  These  fuel  and 
vehicle  eCfects  are  discussed  in  Sections 
m  and  Vn.  respectively. 

The  performance  of  detergent 
additives  varies  greatly  depending  on 
their  composition,  treatment  rate, 
gasoline  quality,  and  nature  of  deposits. 
Conventional  amine  carburetor 
detergents  were  initially  used  at  higher 
concentrations  to  control  PFID; 
ho*vever,  the  thermal  decomposition  of 
these  additives  on  the  intake  valves  at 
hi^  concentrations  often  led  to  an 
unacceptri>le  increase  in  IVD.»  Today, 
polymwic  detergent/dispersants  are 
predominantly  used.  These  agents  rely 
more  on  dispersion  of  deposit 
precursors  than  on  surface  protection 
(as  the  conventional  amine  carburetor 
deteigenta  do),  possess  better  gasoline 
solubility,  and  are  usually  more 
thermally  stable.  ; 

Once  formed,  fuel  injector  deposits 
that  contain  a  particularly  high 
percentage  of  inorganic  material  may  be 
very  difficuh  or  impossible  to  remove.io 
Under  most  circumstances,  however, 
both  "cleen-up'"  and  "keepK:lean" 
performance  have  been  demonstrated 

•  "Depociu  in  GmoIuw  Engin«*— A  Litantui* 
Review",  G.  Kalghatgi.  SA£  Technical  Paper  Series 
Fto.  90210S. 

■  **G«ioliM  AtlditiTe  ItoquinoMnU  far  Today's 
SraaUer  Eapam",  |.  UdaiholBa.  and  T.  Zahalka. 
SAE  Tachnicai  Papv  SariM  No.  asi644. 

«>  "DepoatU  in  CaaoliM  Br^tnaa    A  Utarattire 
Ktmtm".  Gautan  T.  Kalghatgi.  SAE  Tachnicai 
Papar  Swiaa  Na  QOtlOS. 


using  effective  additives  and  treatment 
rates.  Polymeric  deteigent/dispersants 
are  much  maie  efbctive  in  their  clean- 
up performaace  than  the  conventional 
amine  detergents."  (EPA  believes  that 
conventional  amine  detergents  are 
imlikely  to  be  used  because  EPA  does 
not  expect  that  they  will  be  able  to 
satisfy  the  proposed  IVD  control 
requirements.)  For  example,  fouled  port 
fuel  injectors  (aroroximately  10.7 
percent  average  flow  restriction)  can  be 
cleaned  to  a  near  pristine  condition 
(approximately  one  percent  average 
flow  restriction)  using  the  more  effective 
polymeric  detergent  packages  at  clean- 
up treatment  levels  (200  ppm)  in 
approximately  800  miles  of  vehicle 
operation,  h  appears  that  clean-up  of 
fouled  injectors  can  also  be 
accomplished  with  typical  keep-clean 
treatment  levels  of  additives  over  longer 
periods  of  vehicle  operation,  (2400  to 
3000  miles).  Typical  treatment  rates  for 
"keep-clean"  performance  are  60  to  100 
ppm  and  up  to  200  ppm  for  "clean-up" 
performance.12  An  additive's  abihty  to 
maintain  fuel  injector  cleanliness, 
however,  does  not  necessarily  ensure 
adequate  protection  from  intake  valve 
deposit  formation,  as  discussed  in  the 
following  section. 

B.  Intake  System  Deposits 

Intake  system  deposits  which  may 
affect  engine  performance  are  located  on 
the  intake  valve,  intake  port  and 
manifold,  intake  valve  stem,  and  the 
ridge  area  of  the  intake  port." 
Depending  on  many  variables,  intake 
system  deposits  may  increase  HC,  CO 
and  NOx  emissions,  impair  driveability, 
reduce  engine  durability,  possibly 
increase  the  octane  requirement  of  the 
engine,  and  may  effect  fuel 
economy.!*. "  Recently,  the  focus  of 


<<  "Geaoiioa  Additive  Raquiremecti  fior  Today's 
Smaller  Engines", ).  UdaUiofen.  and  T.  ZahaUu. 
SAE  Technical  Piper  Series  hio.  881644. 

"  "Depoaits  in  Gasoline  Engines— A  Literature 
Review".  Gautam  T.  Kalghatgi.  SAE  Tachnicai 
Paper  Series  No.  902105. 

""A  New  Concept  in  Engine  Depoait  Control 
Additives  for  Unleaded  Gasolines".  R.  Lewis  et  al. 
Society  of  Automotiye  Engineers  of  Japan. 
Technical  Paper  No.  830938. 

>4"Kafanniilatad  CMoUna:  Proposed  Phaae  1 
SpecificatioDS.  Technical  Support  Oocumenl",  Stale 
of  California  Air  Resources  Board.  August  13.  IMO. 

""Deposits  in  Gasoline  Engines— A  Literature 
Review".  G.  Kalghatgi.  SAE  Technical  Paper  Series 
No.  902105. 


attention  in  providing  intake  system 
deposit  control  has  been  on  the  intake 
valve  because  the  deposits  located  there 
have  had  the  largest  impact  on 
driveability.  EPA  believes  that  IVD 
contra),  ensures  adequate  control  in 
other  areas  of  concern  in  the  intake 
system. 

IVD  are  of  two  types:  A  heavy  black 
carbonaceous,  relatively  nonporous, 
sometimes  oily  type,  aiid  a  thin,  low 
volume,  relatively  evenly  distributed, 
porous  type.i*  The  heavy  deposit  type  is 
associated  more  with  carbureted  engines 
and  the  thin  type  is  associated  more 
with  fuel  injected  engines.  Heavy 
deposits  may  partially  block  the  flow  of 
the  air/fuel  mixture,  thereby  increasing 
the  mixture  imbalance  among  the 
cylinders.  This  imbalance  may  lead  to 
higher  HC  and  CO  emissicms  due  to  the 
inability  of  the  single  oxygen  sensor  to 
compensate  for  this  imbalance. ^^  There 
may  also  be  a  link  between  the  weight 
of  these  deposits  and  an  increase  in  NO, 
emissions.  It  is  hypothesized  that  this 
increase  may  be  due  to  the  deposit's 
effect  on  swirl,  combustion  rate,  and  the 
level  of  residual  gases.  An  increase  in 
the  engine  octane  requirement  may  also 
occur,  due  to  the  disruption  in  the  swirl 
of  the  air/fuel  mixture  created  by  intake 
system  deposits."  This  type  of  IVD  may 
cause  a  measurable  loss  in  vehicle 
performance  without  being  detected  by 
the  driver  as  impaired  driveabihty.i» 

On  the  other  hand,  due  to  both  the 
nature  of  the  deposits  and  the  type  of 
vehicle  in  which  they  are  likely  to 
occur,  the  performance  effects  of  the 
thin  type  valve  deposits  are  more  likely 


'«  "Intalce  Valve  Deposits— Effects  of  Engines. 
Fuels,  a  Additives".  R.  Tupa.  and  D.  Koehler,  SAE 
Technical  Paper  Series  No.  B8164S. 

"  "Performaace  Robbing  Aspects  of  Intake  Valve 
and  Port  Deposiu ",  J.  Getliing,  SAE  Technical  Paper 
Series  No.  872116, 902104. 

'•"Some  New  Aspects  of  Deposit  Effects  on 
Engine  Octane  Requirement  Increase  and  Fuel 
Economy",  L.  Graiff.  SAE  Technical  Paper  Series 
No.  790938. 

1*  "Large  Scale  Testing  Resulu".  Don  Koehler, 
The  Lubrirol  Corporation.  Proceedings  of  the  CRC 
Workshop  on  Intake  Valve  Deposits.  August  22-24. 
19B9.  Piiblished  by  the  Coordinating  Research 
Council.  Atlanta.  Georgia. 
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to  be  detected  by  the  driver.  20  Several 
theories  *have  been  offered  regarding  the 
mechanism  by  which  the  thin  type 
intake  valve  deposits  contribute  to 
increased  emissions  and  affect 
driveability.21,22.23,24  it  has  been 
widely  accepted  that  the  primary 
mechanism  is  the  adsorption  of  gasoline 
onto  the  FVD  during  engine  cold  start 
and  warm-up.  This  adsorption  of  fuel 
may  cause  a  temporary  lean  imbalance 
in  the  air/fuel  ratio  among  the  cylinders 
with  associated  increase  in  NO, 
emissions.  If  enough  fuel  is  adsorbed, 
lean  misfire  may  result,  with  a  further 
increase  in  NO,  emissions.  When  the 
throttle  is  closed,  the  fuel  adsorbed  on 
the  valve  deposits  vaporizes,  resulting 
in  a  temporary  rich  imbalance  in  the  air 
fuel  ratio  with  associated  increases  in 
HC  and  CO  emissions.  Another 
mechanism  which  may  contribute  to 
increased  emissions  is  that  the  intake 
valve  deposits  may  insulate  the  fuel 
spray  bom  the  hot  valve  surface, 
thereby  reducing  the  amoimt  of  fuel 
vaporized  and  leading  to  poor  mixture 
preparation. 

Based  on  the  above  discussion,  it  had 
been  widely  accepted  that  the  largest 
emissions  impact  of  intake  valve 
deposits  is  limited  to  approximately  the 
first  15  to  30  seconds  after  cold  start.zs 
However,  a  recent  study  revealed  that 
there  is  a  significant  emissions  increase 
in  bags  two  and  three  of  the  Federal 
Emissions  Test  Procedure  as  well  as  bag 
one,  demonstrating  that  the  emissions 
impact  of  IVD  persists  even  after  the 
vehicle  reaches  operating  temperature.^e 

The  degree  to  which  intake  valve 
deposits  form  and  the  severity  of  their 
emissions  impact  is  dependent  on 


"•"Large  Scale  Testing  Resulte".  Don  Koehler, 
The  Lubriiol  Corporation,  Proceedings  of  the  CRC 
Workshop  on  Intake  Valve  Deposits,  August  22-24, 
1989.  Published  by  the  Coordinating  Research 
Council.  Inc.  Atlanta.  Georgia. 

"  "Performance  Robbing  Aspects  of  Intake  Valve 
and  Port  Deposits".  J.  Gething,  SAE  Technical  Paper 
Series  No.  872116. 

"  "Gasoline  Additive  Requirements  for  Today's 
Modem  Engines", ).  Udelhofen,  and  T.  Zahalka. 
SAE  No.  881644. 

u  "bitake  Vahre  Deposits— Effects  of  Engines. 
Fuels,  a  Additives".  SAE  No.  881645. 

24  "The  Impact  of  Intake  Vahre  Deposits  on 
Exhaust  Emissions".  K.  Houser.  and  T.  Crosby.  SAE 
No.  922259. 

""Large  Scale  Testing  ResulU",  Don  Koehler. 
The  Lubriiol  Corporation.  Prtx»edlngs  of  the  CRC 
Workshop  on  Intake  Valve  Deposits.  August  22-24, 
1989,  Published  by  the  Coordinating  Research 
Council,  Inc.,  Atlanta,  Georgia. 

'•"The  Impact  of  Intake  Valve  Deposits  on 
Exhaust  Emissions",  K.  Houser.  and  T.  Crosby,  SAE 
Technical  Paper  Series  No.  922258. 


niunerous  factors,  including  gasoline 
composition,  vehicle  technology,  oil 
consumption,  driving  cycle,  and  other 
operating  conditions.  The  effect  of  fuel 
composition  on  the  tendency  to  form 
intake  valve  deposits  is  detailed  in 
Section  in.  while  vehicle  effects  are 
discussed  in  Section  VII. 

As  noted  earlier,  low  molecular 
weight  conventional  amine  type 
carburetor/PFI  detergents  may  tend  to 
contribute  to  the  formation  of  IVD  due 
to  their  thermal  instability  and  high 
degree  of  attraction  to  the  valve 
surfaces.  Higher  molecular  weight 
detergents  have  better  performance 
since  they  are  less  attracted  to  the  metal 
surfaces,  are  more  mobile,  and  generally 
possess  good  thermal  stability. 
Polymeric  detergents  such  as 
polybutene  amine  (PBA)  with  carrier  oil 
and  polyether  amine  (PEA)  have  been 
shown  to  be  effective  at  maintaining  a 
satisfactory  level  of  intake  valves 
cleanliness.  The  type  and  concentration 
of  carrier  oil  used  with  the  PBA 
detergents  significanUy  affects  the 
ability  of  sudi  detergent/carrier  oil 
combinations  to  control  IVD.  One  study 
reported  effective  IVD  control  when  500 
ppm  PBA  was  combined  with  600  ppm 
mineral  based  carrier  oil.z'  When  the 
carrier  oil  was  reduced  to  200  ppm 
much  higher  levels  of  IVD  resulted.  The 
study  also  showed  that  50  ppm  of 
synthetic  based  carrier  oil  provided 
equivalent  deposit  control  to  150  ppm 
mineral  based  carrier  oil  when  used  in 
conjunction  with  500  ppm  PBA. 
Polyether  amine  detergent/dispersants 
are  effective  in  controlling  intake  valve 
deposits  at  similar  treat  rates  but  do  not 
require  a  carrier  oil  for  the  dispersant 
activity  to  take  place.^a 

Although  the  ability  to  keep  intake 
valves  clean  with  the  proper  additive 
and  treatment  rate  has  been  well- 
demonstrated,  the  abihty  to  effectively 
clean  up  existing  deposits  is  less 
certain.  Some  data  suggest  that  partial 
clean-up  may  be  possible  for  some 
vehicles  and  deposit  types.  2»  However. 
rVD  build-up  resulting  from  the 
occasional  use  of  deposit-forming 
gasohne  may  at  besttequire  a 
significantly  longer  period  of  vehicle 


"  "Intake  Valve  Depoait  Control— A  Laboratory 
Program  to  Optimize  Fuel/Additive  Perfomwnce", 
T.  Bond  et  al,  SAE  Technical  Paper  Series  No. 
892115. 

»«"A  New  Concept  in  Engine  Deposit  Control 
Additives  for  Unleaded  Gasolines",  R.  Lewis  et  al, 
SAE  Technical  Paper  Series  No.  830938. 

2«  "Intake  Valve  Deposit  Control— A  Laboratory 
Program  to  Optimize  Fuel/ Additive  Performance", 


operation  using  gasoUne  containing  a 
superior  detergent  additive  to  see  any 
meaningful  valve  clean-up.  Even  so,  any 
possible  IVD  clean  up  would  be  highly 
dei>endent  on  additive  type  and  vehicle 
technology.  Consequently,  there  is 
likely  to  hie  a  tendency  for  valve 
deposits  to  build  up  continually  without 
the  use  of  additives  which  can  prevent 
deposits  in  gasolines  of  widely  differing 
intake  valve  deposit-forming  severity. 
Detergent  additives  that  provide  control 
of  the  thin-type  intake  valve  deposits 
are  also  likely  to  provide  effective 
control  of  the  thick  type  of  deposits.  The 
Agency  requests  cogunent  on  these 
assessments.  ^ 

The  types  of  detergent  additives  noted 
above  at  the  concentrations  which  are 
typically  employed  for  the  control  of 
IVD  are  also  effective  in  controlling  the 
accumulation  of  fuel  injector  deposits. 
EPA  requests  comment  on  whether 
other  additive  types  may  provide 
adequate  protection  against  IVD  without 
providing  fuel  injector  deposit  control. 

Some  intake  valve  additives, 
especially  those  which  use  carrier  oil. 
can  significantly  increase  combustion 
chamber  deposits  with  associated 
octane  requirement  increase  and  oil 
viscosity  increase.  The  mechanisms  by 
which  these  adverse  effects  occur,  their 
impact,  and  the  potential  methods  of 
control  are  disciissed  in  the  following 
section. 

C.  Combustion  Chamber  Deposits  and 
Octane  Requirenwnt  Increase 

The  formation  of  combustion  chamber 
deposits  (CCD)  is  governed  by  the 
combustion  process  and  the  high 
temperatures  on  the  surfaces  ofthe 
combustion  chamber.  The  chemical  and 
physical  properties  of  cranbustion 
chamber  deposits,  and  hence  their  effect 
on  engine  performance,  are  determined 
by  fuel  quality,  engine  op)erating 
conditions,  engine  oil  consumption  and 
composition,  and  additive  usage.  The 
limited  data  available  suggests  that 
combustion  chamber  deposits  may 
significantly  increase  HC  and  NO, 
emissions.  M  Hydrocarbon  emissions  are 
likely  increased  by  absorption  of 
unburned  fuel  during  the  compression 
stroke  and  its  subsequent  discharge 
during  the  exhaust  stroke.  Test  data  on 
earher  model  year  vehicles  (1966-1968) 
showed  that  the  removal  of  equilibrium 


'•"Deposits  in  Gasoline  Engines— A  Literature 
Review".  G.  Kalghati.  SAE  Technical  Paper  No. 
902105. 
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level  combustion  chamber  deposits 
resulted  in  >>decTeas8  in  HC  emissions 
of  17  to  29  percent.**  The  large  increase 
in  HC  emissions  due  to  CXD  in  this 
study  would  likely  be  much  smaller  in  * 
current  vehicles  due  to  improvements  in 
emissions  control  technology;  however. 
CCD  may  also  significantly  increase  HC 
emissions  in  modem  vehicles. 
Combustion  chamber  deposits  are  also 
likely  to  increase  NO,  emissions  due  to 
the  insulating  effect  of  these  deposits 
and  the  higher  resultant  combustion 
chamber  teraperatuTes.*^  Two  studies 
show  that  the  increase  in  NO,  may  be 
sizeable.*'.  *•  However,  the  use  of 
leaded  fuels  for  mileage  accumulation 
for  some  of  the  vehicles  in  these  studies 
may  obscure  the  effect  that  may  be 
expected  for  unleaded  fuel. 

Combustion  chamber  deposits  are 
largely  responsible  for  the  increased 
octane  demand  of  an  engine  over  time. 
Gasoline  engines  require  a  minimum 
level  of  gasoline  octane  (a  measurement 
of  a  gasoline's  tendency  to  resist 
preignition)  in  order  to  operate  without 
the  engine  knock.  Over  time,  an  engine 
will  tend  to  require  a  higher  minimum 
octane  gasoline  in  order  to  maintain 
proper  operation.  This  phenomenon  is 
called  octane  requirement  increase 
(ORI).  Based  on  a  test  which  employed 
mechanical  clean-up  of  deposits,  the 
relative  contribution  of  CCD  to  ORI  is 
likely  to  be  at  least  two-thirds  of  that 
which  the  vehicle  experiences,  with  the 
balance  coming  from  intake  system 
deposits,  if  present 33  However,  not  all 
vehicles  experience  increased  ORI  with 
intake  system  deposits,36  and  hence  the 
relative  contribution  of  CCD  to  ORI  may 
be  much  greater  than  two-thirds. 
Three  mechanisms  have  been 
identified  by  which  combustion 
chamber  deposits  may  cause  ORI.3^ 


><  "The  Effect  of  Leaded  and  Unleaded  Gasolines 
on  Exhaust  Emissions  u  Influenced  by  Combustion 
Chamber  Depoaits",  H.  Leikkanen.  and  E.  Becbnan, 
SAE  Technical  Paper  Sariea  No.  710643. 

""Depociu  in  Caaoline  Engine* — A  Literatuie 
Review",  C.  Kalghall  SAE  Technical  Paper  No. 
90210S. 

"  "The  Effect  of  Fuel  Anti-Knock  Compounds 
and  Deposits  on  ExhaiiH  Emiauons".  |.  Cagliardi. 
SAE  Technical  Paper  SeriM  No.  67012B. 

X  "Influence  of  Engine  Variable*  on  Exhaust 
Oxides  of  Nitrogen  Concentrations  from  a  Multi- 
Cylinder  Engine",  T.  Hill*,  and  H.  Nickol.  SAE 
Tadinical  Paper  Series  Na  670482. 

**"Fael  Additive  Eflect*  on  Deposit  Build-up  and 
Engine  Operating  Characteristics".  T.  Valtadoros  et 
al.  Symposium  on  Fuel  Composition/Deposit 
Fonnation  Tendencies  Presented  before  the 
Division  of  Petroleum  Chemistry.  Inc.  American 
Chemical  Society,  AtUnU  Meeting,  April  14-19, 
1991. 

'•"Deposits  in  Gasoline  Engines— A  Literature 
Review".  C.  lUlghati.  SAE  Technical  Paper  No. 
902105. 

""Octane  Requirement  Increase  Control — A  New 
Way  of  Saving",  M.  Nelson  M  al.  SAE  Technical 
Paper  Series  No.  911730. 


First,  the  space  occupied  by  deposits  in 
the  combustion  chamber  increases  the 
compression  ratio  slightly.  This  appears 
to  account  for  less  than  10  percent  of  the 
total  ORI.  Second,  CCD  produce  a 
thermal  insulating  effect  causing  higher 
combustion  chamber  temperatures  and 
pressures  and  potentially  premature 
ignition  of  the  fuel/air  charge  due  to  hot 
spots  in  the  chamber.  Third,  the 
chemical  composition  of  the  deposits 
may  unfavorably  interact  with  certain 
knock-inhibiting  chemical  species, 
thereby  contributing  to  pre-ignition  and 
ORI.  As  reported  in  the  cited  reference, 
the  thermal  mechanism  is  likely  to  be 
dominant  among  these  three 
mechanisms  in  contributing  to  ORI, 

For  most  in-use  vehicles,  equilibrium 
ORI  is  reached  in  8000  to  16000 
kilometers  and  ranges  from  3  to  15 
octane  numbers.  The  average  stabilized 
octane  requirement  increase  is 
approximately  6  to  7  octane  numbers. 3«, 
3«  Some  detergent  additives  and  carrier 
oils  used  to  control  intake  valve 
deposits  contribute  to  the  formation  of 
CCD.  It  is  hypothesized  that  this 
contribution  to  CCD  is  due  to  the  slow 
or  incomplete  combustion  of  these 
substances,  which  then  oxidize  and 
polymerize  to  form  deposits.**  In  order 
to  reduce  the  incremental  contribution 
to  CCD,  a  detergent  additive  must  have 
adequate  thermal  stability  to  function 
on  the  intake  valve,  while  being  able  to 
decompose  quickly  and  thoroughly  in 
the  combustion  chamber. 

Use  of  a  polybutene  amine  and  carrier 
oil  intake  valve  detergent  additive 
package  was  shown  in  a  fleet  test  to 
increase  ORI  over  that  experienced  for 
the  base  fuel  alone  by  an  average  of  two 
octane  numbers.*'  Some  sensitive 
vehicle  models  in  this  fleet  experienced 
an  incremental  increase  in  ORI  of  four 
octane  numbers  due  to  additive  use. 
Nevertheless,  the  magnitude  of  the 
incremental  ORI  which  can  be 
attributed  to  additive  use  for  the  fleet  as 
a  whole  is  uncertain.  A  study  of  octane 
requirement  survey  data  spanning  1981 
through  1990  from  the  Coordinating 
Research  Council  did  not  show  an 
increase  in  the  stabilized  octane 


requirement  for  the  in-use  fleet  as  a 
whole  over  the  years  during  which  PFI/ 
rVD  detergent  additives  became  more 
widely  used."  However,  vehicle 
technolpgy .changed  considerably  over 
these  years  and  any  ORI  detriment  may 
have  been  overshadowed  by  technology 
changes  that  manufacturers 
implemented  to  optimize  performance. 

Significant  effort  has  been  focused  by 
industry  to  limit  the  additive 
contribution  to  CCD  and  ORI.  One  study 
showed  that  the  ORI  which  resulted 
from  mileage  accumulation  on  a  base 
fuel  with  an  advanced  intake  valve 
additive  package  was  4  to  5  octane 
numbers  as  compared  to  an  8  to  9 
octane  number  increase  when  the  same 
base  fuel  containing  a  Brst  generation 
additive  was  used.*'  A  study  done  to 
compare  the  effects  of  a  polyether  amine 
detergent  additive  package  containing 
no  carrier  oil  with  those  from  a 
polybutene  amine/carrier  oil  package 
reported  that  the  use  of  the  polyether 
additive  gave  only  a  slightly  greater  CCD 
mass  over  that  which  was  attributed  to 
the  base  fuel  alone,  and  50  percent  less 
CCD  mass  than  was  observed  with  the 
polybutene  additive.** 

There  has  also  been  some  research 
into  reducing  the  base  fuel  contribution 
to  CCD  and  ORI  through  detergent 
additive  use.  One  recent  study  reported 
that  use  of  a  new  additive  t>'pe  can 
achieve  reductions  in  the  ORI  which 
results  from  the  base  fuel  by 
approximately  70  percent.**  The 
additive  is  thought  to  limit  ORI  by 
controlling  the  deposit  thickness,  by 
changing  the  physical  character  of  die 
deposits  (such  as  porosity),  by  making 
the  deposits  more  thermally  conductive, 
or  by  providing  that  more  knock- 
inhibiting  molecules  are  absorbed  into 
the  deposit  surface.  This  same  study 
also  reported  a  10  percent  reduction  in 
HC  emissions  with  additive  use  which 
was  attributed  to  the  prevention  and/or 
modification  of  CCD.  A  fuel  economy 
benefit  of  approximately  1.5  percent 
was  also  reported. 

Although  vehicle  manufacturers 
design  their  vehicles  to  compensate  for 
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ORI  experienced  in-use,  some  vehicles 
may  experience  a  level  of  ORI  which 
necessitates  the  use  of  higher  priced 
premium  fuels  to  maintain  performance. 
One  study  notes  that  the  need  to 
produce  higher  octane  fuels  may  also 
significantly  Lncrease  the  national 
demand  for  crude  oil  as  more  crude  is 
required  to  produce  higher  octane 
fuels.*6  In  addition,  the  artificial 
constraint  placed  on  engine  designers  in 
accounting  for  ORI  in  the  A^d  inhibits 
efforts  toward  optimization  of  engine 
performance,  such  as  increasing  the 
compression  ratio,  to  achieve  better  fuel 
economy  and  energy  savings.  As  the 
engine  compression  is  increased  the 
gasoline  octane  requirement  increases  as 
Weill.  Thus,  if  ORI  in  field  use  was  not 
so  great,  engine  designers  could  ublize 
higher  engine  compression  ratios. 

On  the  other  hand,  the  effects  of  CCD 
are  not  always  detrimental.  Some  field 
tests  have  shown  that  fuel  economy  is 
it^creased  as  much  as  13  percent  for 
some  vehicles  when  CCD  are  formed.*' 
This  benefit  may  be  due  to  a  reduction 
in  heat  loss  to  the  coolant  coupled  with 
faster  flame  development.  Therefore,  the 
improvement  in  fuel  economy  noted  for 
new  vehicles,  especially  within  the  first 
3000  miles,  which  has  been  attributed  to 
"new  vehicle  break-in"  and  reduced 
friction,  may  be  more  appropriately 
attributed  to  the  effects  of  CCD. 
However,  the  engine  performance 
optimization  efforts  which  could  be 
undertaken  for  new  vehicles  if  ORI  were 
not  so  significant  may  tend  to  surpass 
any  potential  losses  in  fuel  economy 
resulting  from  the  prevention  of  CCI). 

Several  automobile  manufacturers 
have  recently  received  complaints 
related  to  mechanical  interference  of 
combustion  chamber  deposits  in  the 
narrow  region  between  the  top  of  the 
pi^n  and  the  cylinder  head  ("squish 
area")  for  certain  late  model  vehicles. 
Thiis  interference  can  cause  difficult 
stairting  and,  if  sufficiently  severe,  can 
prevent  operation  of  the  vehicle.  There 
mdy  be  a  trend  towards  the  reduction  of 
the  "squish  area"  as  vehicle 
manufacturers  attempt  to  further  reduce 
hydrocarbon  emissions.  Therefore, 
problems  with  the  mechanical 
interference  of  CCD  may  become 
increasingly  more  pronounced  for 
medem  tecimology  vehicles.  Industry  is 
just  beginning  to  focus  on  this  problem 
and  as  of  yei  there  is  little  data  on  which 
to  base  an  evaluation. 


«*  "Octane  Requirement  htcresse  Control — A  New 
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D.  Oil  Viscosity  Increase 

Under  normal  operating  conditions, 
some  of  the  additive/carrier  oil  package 
may  remain  unbumed  end  be  retained 
along  with  the  oil  on  the  wall  of  the 
combustion  chamber.*"  Engine  blow-by 
can  then  cause  a  fraction  to  penetrate 
into  the  crankcase,  causing  oil  viscosity 
increase  (OVI).  One  study  showed  that 
a  high  viscosity  polybutene/cam'er  oil 
package  caused  an  increase  in  oil 
viscosity  of  one  grade  during  mileage 
accumulation  of  10,000  kilometers.  This 
degree  of  OVI  may  cause  excessive 
bearing  wear.*9  It  is  also  possible  that 
OVI  may  result  in  increased 
hydrocarbon  emissions  under  cold  start 
conditions  due  to  the  need  for  longer 
cranking  time. 

In  formulating  additive  packages, 
manufacturers  using  high  viscosity 
additives  such  as  those  mentioned 
above  seek  a  balance  between 
maximizing  the  level  of  intake  valve 
cleanliness  on  one  hand  and 
minimizing  OVI  on  the  other.  A 
satisfactory  balance  of  these  conflicting' 
criteria  may  be  achieved  with  the  use  of 
carefully  formulated  additive  blends. 
such  as  polybutene/carrier  oil  additive 
packages.  Manufacturers  have  also 
sought  to  limit  OVI  by  using  a  lower 
viscosity  polyether  additive  which  does 
not  need  a  carrier  oil  to  function 
properly  in  maintaining  intake  valve 
cleanliness.*"  It  is  reported  that  use  of 
this  pclyether  additive  did  not  seriously 
impact  OVI  during  mileage 
accumulation  of  24000  kilometers.'! 

E.  Focus  of  The  Proposed  Regulation 

Based  on  the  background  discussion 
in  tfie  previous  section,  today's  notice 
proposes  port  fiiel  injector  and  intake 
valve  keep-clean  performance  standards 
for  certification  of  detergent  additives. 
("KeefHclean"  refers  to  the  ability  of 
detergent  additives  to  prevent  deposits 
from  forming,  whereas  "clean-up"  refers 
to  the  ability  of  detergent  additives  to 
remove  preexisting  deposits.)  The 
proposed  PFID  performance  standards 
would  be  expected  to  control  deposits 
in  carburetors  and  throttle  body 
injectors  as  well,  and  the  WD  standards 
would  be  expected  to  protect  other  areas 
of  the  intake  s>'stem.  Therefore,  EPA  is 
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not  proposing  additional  performance 
standards  for  these  areas. 

A  consistent  level  of  keep-clean 
protection  would,  for  the  most  part, 
maintain  a  satisfoctny  level  of  fuel 
injector  cleanliness  for  the  vehicle  fleet 
as  a  whole,  and  existing  fuel  injector 
deposits  would  likely  be  cleaned  up  by 
keep<lean  levels  of  most  fuel  injectcv 
detergents  in  a  relatively  short  time. 
Therefore,  EPA  believes  that,  over  the 
long  term,  a  more  stringent  fuel  injector 
cleajs-up  performance  standard  is  no* 
necessary.  Furthermore,  EPA  believes 
that  the  relatively  small  environrr>ental 
benefit  that  an  interim  PFID  clean-up 
standard  would  have  in  the  short  term 
would  not  justify  the  added  difficulty 
and  expense  of  the  certification  process. 

EPA  is  also  not  proposing  a  clean-up 
performance  standard  for  IVD.  EPA 
believes  that  the  proposed  specifications 
on  certification  test  fuel  severity  (see 
Section  VI)  would  ensiu*  a  sufficient 
level  of  IVD  control  to  prevent  a 
significant  deleterious  impact  on 
emissions.  Furthermore,  an  adequate 
test  procedure  to  assess  IVD  clean-up 
performance  is  not  currently  available. 
The  Agency  solicits  comment  on  the 
adequacy  of  reljing  on  fuel  injector  and 
intake  valve  keep-clean  standards  as 
opposed  to  requiring  clean-up 
performance  standards.  EPA  may 
implement  PFI  and/or  l\T>  clean-up 
standards  in  the  future  if  data  supports 
the  need. 

The  Agency  currently  is  not 
proposing  combustion  chamber  deposit 
control  performance  standards  due  to 
the  lack  of  adequate  data  on  the  impact 
of  CCD  on  emissions  and  the  lack  of  a 
suitable  test  procedure.  Lack  of 
adequate  test  procedures  also  prevents 
EPA  from  proposing  performance 
criteria  to  evaluate  and  limit  the 
detergent  additive  effect  on  increasing 
ORI  and  OVI  at  this  time. 

However,  EPA  anticipates  that  the 
regulation  proposed  today  (including 
the  proposed  interim  detergent  additive 
registration  program,  effective  during 
1995,  and  the  full  certif:cation  testing 
program,  effective  on  January  1, 1995 
and  mandatory  on  January  1, 1996)  may 
be  the  first  of  two  deposit  control 
regulations.  There  are  several  potential 
reasons  for  a  two  phase  approach.  First, 
revisions  to  the  regulations  may  be 
necessary  to  implement  improved  lest 
procedures  for  fuel  injector  and  intake 
valve  detergency  performance.  The 
Coordinating  Research  Council  (CRC)  is 
currently  developing  new  procedures, 
which  will  not  be  completed  in  time  to 
be  included  in  this  rule  due  to  the 
notice  and  comment  requirements. 
These  new  procedures  are  expected  to 
employ  vehicles/engines  which  are 
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mortf  representative  of  modem 
technology  than  the  vehicles  used  in  the 
test  procedures  currently  in  use  and 
proposed  ifi  this  notice.  Second,  the 
ability  to  select  representative 
certification  test  fuels  may  improve  as. 
new  data  emerges  on  the  effect  of 
various  fuel  parameters  on  a  fuel's 
deposit-forming  tendency.  Third,  when 
fully  implemented  in  the  year  2000,  the 
proposed  reformulated  gasoline 
requdrements  and  anti-dumping 
provisions  may  result  in  decreases  in 
the  concentrations  of  some  of  the 
nonoxygenate  fuel  parameters  used  to 
evaluate  a  gasoUne's  tendency  to  form 
deposits  and  define  certification  test 
fuels.  Hence,  there  may  be  the  need  to 
adjust  the  certification  requirements  to 
account  for  this  change.  (This  issue  is 
explored  in  more  detail  in  section  VI.C.) 
Fourth,  EPA  plans  to  continue 
evaluating  the  feasibility,  cost,  and 
benefits  of  controlling  the  additive 
contribution  to  CCD,  ORI  and  OVI,  and 
the  base  gasoline  contribution  to  CCD 
and  ORI.  Based  on  this  evaluation  the 
Agency  may.  at  a  later  time,  propose  test 
procedures  and  performance  standards 
for  the  control  of  CXD,  ORI.  and  OVI. 
EPA  requests  data  that  would  be  useful 
in  evaluating  the  need,  feasibility,  and 
costs  of  regulating  CCD.  ORI,  and  OVI. 

While  today's  proposal  would  require 
the  use  of  detergent  additives  at 
treatment  levels  not  to  fall  below  those 
used  during  certification  testing,  it  does 
not  specify  a  maximum  treatment  level. 
Such  a  specification  on  the  maximum 
treatment  level  allowed  might  become 
necessary  if  CCD,  ORI,  and/or  OVI 


control  were  addressed  in  a  later 
regulation.  This  is  because  CCD,  ORI. 
and/'or  OVI  may  be  caused  by  high 
levels  of  certain  detergents.  Comments 
on  this  specific  point  are  also  requested. 
A  concern  in  ue  regulation  of  deposit 
control  additives  is  their  compatibility 
for  use  in  alternative  fuel  vehicles,  such 
as  flexible-fueled  vehicles,  which  are 
designed  to  operate  on  gasoline  and 
either  M85  or  ESS.  (M85  is  a  mixture  of 
85  percent  methanol  and  15  percent 
gasoline.  ESS  is  a  mixture  of  85  percent 
ethanol  and  15  percent  gasoline.) 
Studies  by  industry  are  currently 
underway  to  investigate  whether 
gasoline  detergent  additives  are 
contributing  to  the  filter  plugging  seen 
in  some  flexible-fueled  vehicles. 
Presently  there  are  insufficient  data  to 
determine  if  a  problem  with  gasoline 
detergent  additive  incompatibiUty 
exists.  EPA  will  continue  to  evaluate 
this  issue  and  may  take  regulatory 
action  to  ensure  the  compatibility  of 
gasoline  detergent  additives  in  flexible- 
fueled  vehicles  if  a  need  is 
demonstrated. 

in.  Gasoline  Parameters  That  Impact 
Deposit  Forming  Severity 

The  proper  selection  of  fuel 
parameters  to  use  in  defining  the  test 
fuels  for  certification  is  of  vital 
importance  in  ensuring  the  desired  level 
of  gasoline  detergency  performance  for 
in-use  vehicles.  The  parameters  that 
affect  gasoline's  severity  (i.e.,  its 
tendency  to  form  PFID  and  IVD)  are  not 
completely  defined,  and  the  way  in 
which  these  parameters  interact  to  affect 


fuel  severity  is  even  less  well 
understood.  However,  the 
concentrations/levels  of  the  following 
gasoline  parameters  have  traditionally 
been  used  with  reasonable  success  by 
industry  to  help  predict  a  gasoline's 
tendenOy  to  form  fuel  injector  and/or 
intake  valve  deposits:  Olefins,  sulfur,  T- 
90  (the  temperature  at  which  90  percent 
of  a  gasoline  by  volume  is  evaporated), 
aromatics,  and  oxygenates.  An 
increasing  concentration/level  of  these 
fuel  parameters  has  been  shown  to 
increase  the  quantity  and/or  adversely 
affect  the  composition  of  PFID  and/or 
FVD  and  hence  their  effect  on  vehicle 
emissions  performance.  Following  is  a 
discussion  of  published  studies  that 
illustrate  fuel  compositional  effects  on 
the  formation  of  PFID  and  FVD. 

A.  Fuel  Parameter  Effects  on  PFID 
Formation 

1.  Study  Results 

Existing  data  indicate  that  increasing 
the  olefin  content  increases  a  gasoline's 
tendency  to  form  fuel  injector  deposits. 
One  pertinent  study,  which  was 
conducted  at  twelve  laboratories, 
employed  38  total  vehicle  tests  with 
three  test  fuels  and  three  different 
vehicle  models-'^  The  effect  of  olefin 
concentration  on  fuel  injector  fouling,  as 
shown  by  this  study,  are  summarized  in 
Table  1.  It  should  be  noted  that  the 
levels  of  fuel  parameters  other  than 
olefin  content  were  not  controlled  in 
this  study  and  may  also  have  affected 
the  results.  The  test  fuels  contained  no 
detergent  additives. 


Table  1.— Injector  Set  Average  Flow  Reduction 

(Percent  o(  Original] 


VeMuel 

A  (Percent) 

B  (Percent) 

C  (Per- 
cent) 

5.01  V-8 „..   

-23 

-12 
-9.5 

-12 
-6 
-4.5 

-3.5 

2.21  MTurtw  „ 

-2 

3.81  V-6 _ „ 

-1  5 

Fuel  "A":  2a5  vol  percent  olefint. 
Fuel  "8":  14.5  vol  percent 
Fuel  X":  4.5  vol  percent  olefins. 


Other  indications  about  the  potential 
role  of  olefins  come  from  early 
investigation  into  field  complaints 
resulting  from  PFID.  In  one  early  study, 
gasoline  samples  were  taken  from  the 
tanks  of  customer  complaint  cars  and 
from  service  stations  that  were 
suspected  of  supplying  gasoline  that 
promoted  deposits.^}  Most  of  the  field 


samples  were  shown  to  have  high  olefin 
content  (ranging  fiom  8-23  volume 
percent,  with  a  mean  of  16  volume 
percent)  as  compared  to  AAMA 
(American  Automobile  Manufacturers 
Association)  summer  1985  survey  data 
(2-16  voliune  percent  with  a  mean  of  7 
volume  percent). 


Another  study  assessed  the  effect  of 
olefin  and  aromatic  content  on  PFID 
fuel  severity  by  conducting  mileage 
accimiulation  tests  using  identical 
vehicles  operated  on  four  fuels  of 
varying  composition.**  This  study 
demonstrated  the  expected  impact  of 
olefin  content  on  PFID  fuel  severity,  and 
also  suggested  that  the  aromatic  content 


•»"A  Vehicle  Tert  Technique  for  Studying  Port 
Fuel  Injector  Deposits— A  Coordinating  Research 
Council  Program",  Robert  Tupa.  Brian  Taniguchi, 


and  lack  Benton.  SAS  Technical  Series.  Paper  No. 
890213. 

"  "The  Effects  of  Fuel  Composition  and 
Additives  on  Multiport  Fuel  Injector  Deposits",  Jack 


Benson,  and  Philip  Yaccarino.  SAE  Technical 
Series.  Paper  No.  861533. 
Mlbid. 
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of  gasoline  may  not  have  an  impact  on 
PFID  fuel  severity.  The  results  of  these 
tests  are  summarized  in  Table  2,  which 
shows  the  impact  of  olefin  and  aromatic 
content  on  PFID  fuel  severity.  Th^  test 
fuels  contained  no  detergent  additives. 
A  model  year  1985  5.0  hter  V8  test 
vehicle  was  used.  Note  that  for  the 
6000+  fuels,  the  test  was  terminated  at 
BOOO  miles  with  less  than  a  10  percent 
flow  restriction. 

Table  2.— Miles  Accumulated  to 
Produce  >io%  Injector  Flow 
Restriction 


Table  2.— Miles  Accumulated  to 
Produce  >io%  Injector  Flow 
Restriction— Continued 


Fuel  compostion  (percent) 

RM6S 

Otetlns:  lOvoL  ..           . ^_ 

Afomatics;  34  voL  ..   . 
Olefins:  0  vol _ 

-1800 

Aromatics:  36  vol .    

Olefins:  1  vol 

ArotnatJcs:  59  vo».  ....i_.. 

6000^ 
.     6000+ 

Fuel  composition  (percent) 


Oteftrw:  22  vol.  _. 
\roma6ca:  36  vol. 


Miles 


-700 


The  results  of  another  vehicle  and 
laboratory  engine  test  program  help  to 
provide  a  preliminary  understanding  of 
the  interactive  effects  on  PFID  fuel 
severity  of  gasoline  olefin,  sulfur,  and 
nitrogen  content,  and  distillation 
temperature.*'  The  vehicle  phase  of  this 


program  used  ten  fuels  in  a  series  of 

mileage  accumulation  tests  in  two 
vehicle  types.  The  results  showed  a 
general  relation  betv»een  high  olefin 
content  and  PFID  fuel  severity. 
However,  some  gasolines  with  high 
olefin  content  formed  deposits  slowly, 
indicating  that  high  olefin  ctmtent  in 
itself  may  not  adequately  characterize  a 
gasoline's  PFID  fuel  severity. 

These  issues  were  more  thoroughly 
examined  in  a  laboratory  test  procrara 
that  used  a  fuel  injected  single  cylinder 
Cooperative  Fuel  Research  (CFR) 
engine.se  The  laboratory  test  engine  was 
operated  using  two  base  fuels  as  well  as 
modified  formulations  of  these  base 
fuels  to  invesligefe  the  effects  of  several 
fuel  parameters.  The  properties  of  the 
test  fuels  are  summarized  in  TaMe  3. 


Table  3.— Test  Fuels  Used  in  Single  Cylinder  CFR  Engine  Tests 


Otellos  {vol  %) 

Aromatics  (vol.  %)  „• 

Sulfur  (ppm)  

Total  Nitrogen  (ppm) 
Diotefins  (vol.  %) 


Baaeluel 


"ST 


20 

30 
396 
210 
0.31 


-S4- 


23 

24 
417 
144 
0.27 


Modified  Base  Fuel  "S4- 

A:  Base  fuel  "S4"  treated  with  silica  gel. 

B;  Base  fuel  "34"  with  polar  mateiiaJ  added. 

C:  Base  fuel  "S4-  with  1  Wt  %  Cyctopenta<*ene  added. 

D:  Base  fuel  'S4"  with  1  Wt  %  Cyctopentadene  adoed  and  treated  with  silica  gel 


Mod«ed  base  fuel 'S4- 


21 

25 

340 

3 

0.20 


B 


19 

28 
434 
195 
0.26 


23 

26 
421 
120 
1.20 


21 

24 

336 

3 

1.35 


The  authors  of  this  study  caution  that 
I  lieir  results  are  preliminary,  and  that 
( l^e  impact  of  these  and  other  factors 
I  ind  the  complex  interactions  between 
them  require  further  analysis.  However, 
the  resuhs  offer  valuable  insights  into 
the  impact  on  PFID  fuel  severity  of  the 
concentration  of  olefins,  polar  materials, 
sulfur,  and  nitrogen.  The  results  of 
single  cylinder  CFR  engine  tests  are 
summarized  in  Table  4,  and  a 
discussion  of  their  significance  follows. 

Table  4.— Impact  of  Diolefin.  Sul- 
fur, AND  Polar  Material  Con- 
tent ON  PFID  Fuel  Severity 


Table  4.— Impact  of  Diolefin,  Sul- 
fur. AND  Polar  Material  Con- 
tent ON  PFID  Fuel  Severity— 
Continued 


Test  fuel 

No. 
tests 

Flow 
restr. 

Fuel  "S4"-D 

1 

3 

Test  fuel 


Base  Fuel  "SI" 

"Sr  +  100  ppm  DTBDS' 

Base  Fuel  "S4" 

Fuel  "S4--A 

Fuel  "S4"-B „. 

Fuel  ••S4''-C 


M  "Injector  Deposits— The  Tip  of  InUke  System 
p^posit  Problems",  Brian  Taniguchi,  Richard  Pay  la. 


No. 
tests 


Flow 
restr. 


7 

10 

7 

0 

11 

13 


Fuel  "S4--A:  Base  Fuel  "S4-,  Silica  Gel 

Fuel  "S4--B:  Base  Fuel  "S4"+  Polar  Mate- 
rial. 

Fuel  "S4''-C:  Base  Fuel  "S4%  1.0  Wt  % 
Cyclopentadiene. 

Fuel  ''S4"-D:  Base  Fuel  "S4"+  1.0  Wt  % 
Cyclopentadiene  and  Silica  Gel  Treated. 

Notes: 

(11  Drterbary  Butyl  Disulfide. 

(2)  Tests  conducted  using  a  CFR  engine 
operated  100  cycles  using  15  minute  rurV45 
minute  soak  cycle. 

Fuel  S4-A  was  treated  by  passing  it 
through  a  column  of  silica  gel  to  extract 
polar  compounds  from  the  fuel.  This 
treatment  reduced  the  nitrogen  content 
from  144  ppm  to  3  ppm  and  the  sulfur 
content  from  417  ppm  to  340  ppm.  No 
deposits  were  formed  in  the  one  test  run 


on  this  fuel,  suggesting  that  the 
concentration  of  polar  compounds  of 
sulfur  and  nitrogen  impact  PFID  fuel 
severity.  A  fraction  of  Uie  polar 
materials  was  recovered  from  the  siUca 
gel  column  and  added  to  another  batch 
of  base  fuel  S4  to  produce  fuel  S4-B. 
This  increased  the  concentration  of 
nitrogen  to  195  ppm  and  the 
concentration  of  sulfur  to  434  ppm,  and 
increased  the  PFID  fuel  severity  as  well. 
These  results  suggest  that  fuel  nitrogen 
may  have  an  impact  on  PFID  fuel 
severity.  However,  additional 
investigation  is  needed  to  confirm  the 
relevance  of  fuel  nitrogen  concentration 
to  PFID  fuel  severity  over  the  range  of 
concentrations  that  normally  occur  in 
production  gasolines. 

Researchers  have  suggested  that 
diolefins  may  have  the  most  impart  on 
a  fuel's  PFID  fuel  severity  in  relation  to 
other  olefinic  species.  To  examine  the 
impact  of  diolefins,  one  percent 
cyclopentadiene  was  added  to  base  fuel 
S4  to  produce  fuel  S4-C  resulting  in  a 
four-fold  increase  in  diolefin  content 


Gary  Parsons,  S.  Hoekman,  and  Douglas  Voss,  SAE 
Technical  Papier  Series  Na  861534. 
»*Ibid. 
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over  that  for  fuel  S4.  The  one  engine  test 
run  using  fuel  §4-C  resulted  in  a 
marked  increase  in  flow  restriction  as 
compared  with  base  fuel  S4.  This 
supports  the  importance  of  diolefin 
concentration  in  affecting  PFID  fuel 
severity. 

To  iUustrate  that  fuel  olefin  (or  more 
specifically,  diolefin  content)  cannot  be 
used  alone  to  predict  a  fuel's  PFBD  fuel 
severity,  a  sample  of  fuel  S4-C  was 
treated  by  being  passed  through  the 
silica  gel  column  to  remove  polar 
compounds  in  the  fuel.  This  treatment 
had  no  effect  on  diolefin  concentration. 
The  test  result  on  this  fuel  (fuel  S4-D) 
showed  a  flow  reduction  of  only  three 
percent  in  comparison  to  13  percent  for 
the  test  conducted  using  the  untreated 
fuel  (Kiel  S4-C).  These  results  suggest 
complex  interactive  effects  occxir 
between  the  various  fuel  parameters 
considered,  and  that  high  olefin  content 
in  itself  may  not  predict  a  high  PFID 
fuel  severity. 


One  further  finding  in  this  study  was 
that  the  addition  of  600  ppm  ditertiary 
butyl  disulfide  (DTBDS)  to  base  fuel  Si 
caused  an  increase  in  PFID  fuel  severity. 
'This  finding  is  supported  by  another 
study,  conducted  using  a  laboratory 
injector  test  rig  constructed  to  simulate 
the  conditions  that  form  PFID.''  Each 
fuel  was  operated  on  the  fuel  injector 
laboratory  test  rig  for  126  cycles  of 
operation.  The  results  of  this  study, 
simimarized  in  Table  5.  indicate  that 
PFID  fuel  severity  increases  with  fuel 
sulfur  content.  Although  certain  species 
of  sulfur  may  have  a  greater  impact  than 
others  on  a  fuel's  PFID  severity,  the  data 
from  these  two  studies  suggest  that  the 
concentration  of  fuel  sulfur  is  a  useful 
parameter  in  helping  to  determine  a 
gasoline's  PFID  fuel  severity. 


Table  5.— Impact  of  Sulfur  Content 
on  PFID  Fuel  Severity,  Latx>ratory 
Test  Rig  Results 


Testluel  . 

T* 

-27" 

-28" 

Otefins  (vol  %)  

Sulfur  (Dom)  

31.3 

288 

1.8 

95% 

31.3 

493 

1.8 

/0% 

31.3 
1065 

Diene  •'  

1.8 

%  Clean  injector 
flow  remaining  at 
end  of  test  

70% 

»'  "Fuel  Property  Requirements  for  Multiport 
Fuel  Injector  Cleanliness".  Akio  Shiratori. 
Kenicblro  Saitch.  SAK  Technical  Paper  Series  No. 
912380. 


Notes: 

(1)  The  Diene  number  relates  to  the  con- 
centration of  diolefins. 

Another  vehicle  test  program  suggests 
that,  although  diolefins  may  be  critical 
to  the  process  of  PFID  deposition,  high 
diolefin  content  alone  does  not  cause  a 
fuel  to  be  severe  for  PFID  deposits  when 
other  reactive  materials  (other  olefinic 
compounds)  are  absent.**  The  results  of 
this  study  are  summarized  in  Table  6. 

»«"The  Relationship  of  Gasoline  Diolefin  Content 
to  Deposits  in  Multi-port  Fuel  Injectors".  David 
Hilden,  SAE  Technical  Paper  Series  No.  881642. 


Table  6.— Impact  of  Olefins  and  Dkdlefins  on  PFID  Fuel  Severity 


Fuel  used  in  vehicle  test 


Test  I  (fuel 
"4") 


Olelins,  (vol  %)  

Sulfur,  (mass  %)  — 

Ammajics,  (vol  %)  ._«..— .^n.. 

Test  mUet  

Mean  injector  flow  reduction 


20.6 
0.09 
38.9 
3801 
1.3 


Test  II  fuel 

"4"  ♦  diolefin 

mixM 


Note2 


Test  IV  (fuel 
"2A") 


2910 
0.0  ... 


0 

0.05 
5 
6004 
0.7 


Test  V  (Fuel 

"2A-  + 
dk)lefinmix^) 


Note2 

3267 
2.7 


M^^'COMOOl 'same  dkjIelintTtixture  was  added  to  ea(*i  base  fuel  (fuels  4  «i2A)  at  the  same  conce^  _^  .k-«  .k^  ,.«^ 

S  tS  5Sc22i^  tHSlSil^^ 
centralwn  of  the  other  fuel  parameters  <«d  not  change  aajficar^ 
(3)  Each  fuel  was  tested  in  one  vehicle  test  ustng  a  1985  MY  5.0LV-8.  :^ 
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As  shown  in  Table  6,  the  addition  of 
diolefins  to  base  test  fuel  4.  which 
contained  mono-olefins,  was  associated 
with  a  large  increase  in  injector  flow 
restriction  (Test  II  vs.  Test  I).  When  this 
same  mixture  of  diolefins  was  added  to 
base  fuel  2A,  which  had  no  olefin 
content,  the  result  was  a  much  smaller 
increase  in  flow  reduction  (Test  V  vs. 
Test  IV).  This  indicates  that  although 
diolefins  may  be  necessary  to  the  PFI 
deposit  process,  mono-olefins  must  also 
be  present  for  a  fuel  to  have  high  PFID 
fuel  severity. 

Evidence  on  the  impact  of  ethanol  on 
PFID  fuel  severity  is  mixed.  To 
investigate  the  effect  of  ethanol  on  PFID 
fuel  severity,  vehicle  tests  were 
conducted  using  the  same  high  olefinic 
base  fuel  cited  in  Table  6.  with  and 
without  the  addition  of  10  percent 


ethanol.59  The  test  fuels  contained  no 
detergent  additives,  and  the  test  vehicle 
was  a  1985  MY  5.01  VS.  As  illustrated 
in  Table  7,  the  ethanol  blend  was  less 
severe  than  the  l)ase  fuel  in  this  study. 
However,  the  author  of  this  study 
theorized  that  this  result  may  reflect,  in 
part,  the  dilution  of  the  olefin  content 
by  the  addition  of  ethanol. 

»«ibid 

Table  7.— Effect  of  Ethanol  on 
PFID  Fuel  Severity,  Vehicle 
Test  Results 


A  second  study,  using  a  fuel  injector 
laboratory  test  rig  to  simulate  PFID 
forming  conditions,  evaluated  the 
impact  of  ethanol,  methanol,  and  MTBE 
on  PFID  fuel  severity  .«>  As  shown  in 
Table  8.  the  results  indicated  that  the 
fuel  containing  ethanol  was  much  more 
hkely  to  form  deposits  than  the  fuel 
containing  the  other  oxygenates. 
However,  this  study  did  not  address  the 
relative  severity  of  the  oxygenated  fuels 
tested  to  nonoxygenated  gasoline. 


Base  fuel 

Base-fl0% 
ethwiol 

Average  mies 
accumulaled  . 

Number  tests  .... 

Std  Deviation 
(mites) 

638 
12 

272 

1.508 
2 

499 

"■'Fuel  Property  Requirements  for  Multiport 
Fuel  Injector  Cleanliness",  Akio  Shiratori, 
Kenichiro  Saitch,  SAE  Teckoical  Paper  Series  No. 
912380.  / 


Table  8.— Effect  of  Oxygenates  on  PFID  Fuel  Severity.  LabojUtory  Test  Rig  Results 


Otefins  (vol  %) 

Sulfur  (ppm)  

Diene  •'  

Oxygenate 

Percentage  of  dean  injector  flow^ 


Test  fuel '^•• 


15.2 „ 

242 

1.6 

5%  MeOH  and  5%  TBA 
95% 


Test  fuel  "9- 


15.2  

242 

1.6  ."IIZ 
10%  Eton 
78% 


Test  fuel  "10" 


15.2 

244 

1.6 

10%  MTBE 

98% 


Note: 


(2) 


The  Dtene  number  relates  to  the  concentration  of  diotefins 


Remaining  at  End  of  Test.  Each  fuel  was  operated  on  the  fuel  injector  laboratory  test  rig  for  125  cycles  of  operation. 


As  shown  in  Table  8.  fuel  #8. 
containing  5  volume  percent  methanol 
(MeOH)  and  5  volume  percent  tert-butyl 
alcohol  (TBA),  and  fuel  «10,  containing 
10  percent  Methyltertiarybutylether 
(MTBE)  produced  relatively  little 


injector  flow  restriction  and  hence  were 
judged  not  to  promote  fuel  injector 
deposits  for  the  purposes  of  the 
laboratory  study.  Correlation  between 
the  results  from  this  test  rig  and  vehicle 
tests  was  not  demonstrated.  However,  in 


contrast  to  the  previous  study,  these 
results  suggest  that  ethanol  may 
significantly  increase  a  fuel's  tendency 
to  form  PFID.  The  results  on  the  MTBE 
and  MeOH/TBA  mixtures  suggest  that 
these  oxygenates  may  have  a  neutral 
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effect  on  PFID  fuel  severity,  although 
additional  analysis  is  needed  in  order  to 
draw  a  firm  conclusion.  The  same 
laboratory  test  program  investigated  the  ^ 
effect  of  increasing  the  concentration  of  ' 
unvrashed  gums  on  PFID  fuel  severity. 
No  impact  on  deposit  formation  was 
found. 

A  review  of  the  test  data  presented 
above  on  the  factors  that  affect  PFID  fuel 
severity  provides  good  support  for  the 
use  of  fuel  olefin  content  in  defining  the 
certification  test  fuels.  While  diolefin 
content  is  also  likely  to  be  an  important 
factor,  its  impact  on  fuel  severity  does 
not  appear  to  be  independent  of  mono- 
olefin  coocentraticn.  Also.  EPA  believes 
that  total  olefin  content  is  a  satisfactory 
indicator  of  both  mono-olefin  and 
diolefin  content  in  commercially 
available  fuels.  Therefore,  EPA  believes 
that  a  specification  on  the  total  olefin 
content  in  certification  test  fuel 
adequately  accounts  for  the  effect  of 
both  mono-olefinlc  and  di-olefinic 
content. 

The  data  discussed  above  also  provide 
adequate  support  for  the  inclusion  of 


fuel  sulfur  in  the  list  of  parameters  to  be 
used  to  define  certification  test  fuels. 
The  data  also  suggest  that  fuel  nitrogen 
may  play  an  important  role.  At  this 
time,  however.  EPA  does  not  propose  to 
include  nitrogen  content  as  a  test  fuel 
parameter,  given  the  uncertainties 
regarding  the  relative  impact  of  sulfur 
and  nitrogen  content,  the  current  lack  of 
data  to  adequately  characterize  the 
nitrogen  content  of  gasoline,  and  the 
fact  that  fuel  nitrogen  has  not  been 
widely  used  by  industry  to  help  define 
a  fuel's  deposit  severity. 

Data  on  the  effect  of  ethanol  on  PFID 
fuel  severity  are  mixed.  However, 
considering  the  widespread  and 
growing  use  of  ethanol  in  gasoline,  and 
its  potential  effect  on  PFID.  EPA 
believes  that  it  is  prudent  to  include 
fuel  ethanol  content  as  a  certification 
test  fuel  parameter  for  its  effect  on  PFID 
severity.  Li  relation  to  PFID  fuel 
severity,  the  data  appear  to  discount  the 
usefulness  of  aromatic  and  unwashed 
gum  content  in  defining  certification 
fuels. 


In  summary,  studies  indicate  that 
increases  in  gasoline  olefin,  sulfur,  and 
ethanol  content  tend  to  increase  the 
tendency  to  form  PFID,  and  thus  are 
likely  to  require  higher  additive 
treatment  rates  for  effective  detergent 
performance.  Therefore,  EPA  proposes 
to  include  these  factors  among  the 
parameters  used  to  define  certification 
test  fuels. 

B.  Fuel  Parameter  Effects  on  IVD 
Formation 

1.  Study  Results 

Increasing  olefin  concentration  has 
also  been  shown  to  have  an  adverse 
impact  on  a  gasoline's  tendency  to  form 
intake  valve  deposits  (IVD  fuel  severity) 
as  evidenced  by  the  results  of  an  engine 
dynamometer  test  program  summarized 
in  Table  9.»»  The  test  fuels  with  an 
olefin  concentration  of  15  volume 
percent  caused  the  accumulation  of 
significantly  greater  mass  of  intake  valve 
deposits  than  did  the  fuels  with  an 
olefin  concentration  of  5  or  6  volume 
percent. 


Table  9.— Impact  of  Olefins  on  IVD  Fuel  Severity,  Engine  Dyno  Test  Results 

Test  engine 

Test  fuel 

Olefin  (vd 
%) 

Intake  valve  deposits  (average  of  all  valves) 

2.3L  

2.3L  

2.2L  

2.2L  

2.2L  

ULR  (2  tests) 

ULM  (6  tests)  ...„ 

ULR  

ULP  (2  tests)  „-    ..- _     u — 

ULM  (3  tests)  

15 
5 

15 
6 
5 

1049.  wid  1120  average  -  1084. 

525  to  620  average  -  593. 

1477. 

567,  and  628  average  612. 

540,  617.  and  661  average  606. 

Legend: 

(1 )  Fual  ULR  k  an  unleaded  regular  CRC  reference  fuel. 

(2)  Fuel  ULM  m  a  commercial  unleaded  mid  grade  gasdme. 

(3)  Fuel  ULP  is  a  commetcial  unleaded  premium  grade  gasoline. 

(4)  Test  fuels  wera  not  detergent  additized.  Other  sligfit  variations  in  fuel  composition  were  assumed  to  t>e  r>egligt>le  regarcirtg  tfwir  effect  on 
the  relative  tendency  of  the  test  fuels  to  form  intake  valve  deposits. 


Another  engine  dynamometer  test 
program  revealed  that,  although 
aromatic  content  does  not  appear  to 
correlate  with  the  total  mass  of  IVD 
formed,  the  aromatic  content  of  a  fuel 
has  a  significant  impact  on  the  character 
of  the  deiK>sits  formed."  Fuels  with 
higher  aromatic  content  tended  to  form 
deposits  containing  more  inorganiq 
materials  that  were  less  soluble  in 
hexane  and  acetone.  These  deposits 
tended  to  be  hard  and  dry,  and  appeared 
carbonaceous.  As  discussed  in  Section 
n,  dry  carbonaceous  intake  valve 
deposits  have  a  greater  tendency  to 
cause  driveability  and  emissions 
problems  than  do  "wet"  types. 
Therefore.  EPA  believes  that  aromatic 


content  needs  to  be  considered  in 
defining  test  fuels  for  certification. 

To  examine  the  relative  impact  on 
rVD  fuel  severity  of  various  gasoline 
boiling  fractions,  five  cracked  gasoline 
components  were  each  separated  by 
distillation  into  the  following  five 
fractions:  IBP  (initial  boiling  point) 
-55°C.  55''C-110°C,  IICC-ISO'C, 
150»C- 1901:.  and  190n:+.63  Each  of 
these  boiling  fractions,  in  addition  to 
the  full  boiling  range  fuel  component, 
was  then  tested  for  its  tendency  to  form 
intake  system  deposits  (ISD)  in  a 
laboratory  test  rig.  For  four  out  of  five 
of  the  gasoline  components,  the  190*1:+ 
fi^ction  showed  the  highest  tendency  to 
form  ISD,  ranging  between  15.4  and  23.6 


mg  of  deposit  formed.  The  other 
fractions  in  each  of  these  four 
components  produced  less  than  2  mg  of 
deposits.  All  fractions  of  the  fifth 
gasoline  component  produced  less  than 
2  mg  of  deposits  and  the  greatest 
deposits  formed  by  the  110°C+  fraction. 
The  results  of  this  study  suggest  that  the 
high  boiling  point  fractions  of  gasoline, 
particularly  those  fractions  above  the  T- 
90  point,  may  play  a  significant  role  in 
promoting  the  formation  of  FVD.  Table 
10  shows  intake  system  deposits  as  a 
function  of  boiling  fraction  range.  These 
data  support  the  inclusion  of  T-90  as  a 
parameter  in  defining  test  fuels  for 
certification. 


•<  "Inuke  Valve  Deposit  Control — A  Laboratory 
Program  to  Optimize  Fuel/ Additive  Perfomiance". 
Thomas  Bond.  Frank  Getry,  and  Richard  Wagner, 
S.'lE  Technical  Paper  Series  892115. 


•'  "The  Effects  of  Fuel  Composition  and  Fuel 
Additives  on  Intake  System  Detergerury  of  Japanese 
Automobile  Engine".  T.  Nishizaki.  Y.  Maeda.  K. 
Date,  and  T  Maeda.  SAS  Technical  Paper  Series  No. 
790203. 


""Mechanism  of  Deposit  Formation;  Deposit 
Tendency  of  Cracked  Components  by  Boiling 
Range".  Pedro  Martin.  Frances  McCarty.  and 
Douglas  Bustamante,  SAE  Technical  Paper  Series 
No.  922217. 
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Table  10.— Impact  of  Gasoune  Boiung  Fraction  on  the  Tendency  To  Form  ISD 


Gasoline  component 


Component  #1 
Corrponent  #2 
Corrponent  «3 
CornponerA  #4 
Component  f5 


Boiling  fraction  range  (°C) 


IBP-55 


nil  

nil  

vH 

<0.5mg 
nil 


55-1  to 


nil 

nil 

nil 

<0.5mg 
<0,5mg 


110-150 


nil 

nil 

nil  

<0.5mg 


150-190 


<0.5mg  

<1mg  

nU 

<0.5mg  

2mg(110»C+) 


190+ 


23.6mg 
162mg 
15.4mg 
16.4mg 


Fufl  mg 


12mg. 
0.6mg. 
O.Omg. 
0.2mg. 
O.Omg. 


Note:  The  ISD  tests  were  conducted  using  an  apparatus  developed  t)y  the  U.S.  Amny  Fuels  and  Lutxicants  Research  Latxxatory,  that  simu- 
lates the  conditions  which  lead  to  the  formation  of  IVD.  Fuels  which  produce  >2  mg  of  deposits  during  the  test  run  (during  which  100  ml  of  fuel  is 
consumed)  are  considered  severe. 


The  effects  of  ethanol  on  IVD  fuel 
severity  are  shown  by  the  results  of  a 
vehicle  test  program,  summarized  in 
Table  11."  When  ethanol  was  added  to 
the  test  fuel  containing  no  detergent 
additive,  the  resulting  deposits  were 
increased  by  more  than  a  third  (vehicle 
tests  1  &  2).  A  comparison  of  vehicle 
tests  4  and  7  shows  that,  to  maintain  the 
same  level  of  intake  valve  cleanliness  at 
10,000  miles  with  the  addition  of  10 
percent  ethanol,  the  treatment  rate  must 
be  increased  by  50  percent  for  the 
detergent  additive  studied. 


Table  11.— Impact  of  Ethanol  on 
Intake  Valve  Deposit  Fuel  Se- 
verity, Vehicle  Test  Results 


Test  fueU  base  ♦ 

Avg  intk  de- 
posit wt 

Veh 
tst« 

ISD  addi- 
tive level 

etoh 

K4iles 

5000 

10000 

1  

None  

None  

Level  1  .._. 

Level  1  

Level  2 

Level  3 

Level  2 

None 
10% 
10% 

101 

137 

187 

46 

41 

5 

35 

2 

3 

4 

60 

5 

10% 
10% 
10% 

6 

7 

68 

ISD  Additive  Level: 

-  ISD  Level  1  is  an  intake  system  detergent 
additn/e  that  meets  the  BMW  unlimited  mile- 
age standard  for  intake  valve  cleanliness. 

-ISD  level  2  is  additive  ISD  at  1.5  x  the 
treatment  level  of  level  1 . 


-ISD  level  3  is  additive  ISO  at  2  x  the 
treatment  level  of  level  4. 

-The  valve  weight  ofvalve  #3  was  not  irv 
eluded  in  computing  the  average. 

-AH  tests  were  conckxted  using  BMW  31 8i 
vehicles  that  accumulated  mdeage  on  the 
road. 

A  second  vehicle  test  program 
supports  the  conclusion  that  ethanol  has 
an  adverse  impact  on  IVD  fuel  severity 
and  suggests  that  other  alcohols  may 
have  a  similar  adverse  impact.^^  In  this 
study  the  addition  of  5  percent 
methanol  in  combination  with  5  percent 
TEA  caused  a  160  percent  increase  in 
average  valve  deposit  weight  as 
compared  to  the  base  case.  The  addition 
of  10  percent  ethanol  caused  a  265 
percent  increase  over  the  base  case. 
These  results  are  summarized  in  Table 
12. 


Table  12.— Impact  of  Alcohols  on  IVD  Fuel  Severity,  Vehicle  Test  Fleet  Results 


Olefins  (volume  %)  .... 
Aromat)cs  (volume  %) 

Sulfur  (weight  %) 

T-90  f>F) 

Ateohd  


Difference  between  2  tests  ^  ... 
Avg  valve  deposit  wt  both  veh. 


6 
35.8 
0.13 
330 


-lOOmg 
359.7mg 


B 


5.8 

35.2 

0.10 

364 

5%MeOH 

5%TBA 

-150mg 

930.9mg 


5.8 
36.7 
0.10 

363 

10%EtOH 

-lOOmg 
1,318.amg 


Fuel  Blends: 

A.Base  FueL 

B«Base  Fuel  +  Oxynol-50. 

C>Base  Fuel  +  EtharK>l. 

Note: 

(1)  Each  fuel  was  tested  in  two  BMW  1 .8L  test  vehicles  that  accumulated  15,000  miles  on  a  road  driving  cycle. 


Another  study  which  utilized  a  bench 
rig  test  suggests  that  the  addition  of 
either  ethanol  or  MTBE  may  increase  a 


gasoline's  tendency  to  form  intake  valve 
deposits.*®  The  results  of  this  study  are 
summarized  in  Table  13. 


"  "Effect  of  Intake  Valve  Depoeits  of  Ethanol  and 
Additives  Common  to  the  Available  Ethanol 
Supply",  aiHord  Shilbolm,  and  Gary  Schoonveld. 
SAE  Technical  Paper  Series  No.  902109. 

•""Intake  Valve  Deposits — Fuel  Detergency 
Requirements  Revisited".  Bill  Bitting,  F. 
Gschwendtner,  W.  Kohlhepp.  M.  Kothe,  C  Testroet. 


and  K  Ziwica,  SAE  Technical  Paper  Series  No. 
872117. 

••Translation  of  Japan  Society  of  Automotive 
Engineers  Technical  Paper  Series  Na  912267, 
Presentation  to  EPA  tjy  Toyota,  June  6, 1993,  and 
a  follow-up  letter  to  this  meeting  from  Toyota  to 
EPA  dated  )une  28, 1993  |A  copy  of  the  materials 


presented  at  this  meeting  and  the  follow-up  letter 
have  been  placed  in  the  public  docket),  and 
"Mechanism  of  Intake  Valve  Deposit  Formation, 
Part  ni:  Effects  of  Gasoline  Quality,"  K.  Obsawa,  Y. 
Nomura,  H.  Moritani,  M.  Okada.  M.  Kato,  and  M. 
Nakada,  SAE  Technical  Paper  Series  Na  922265. 
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Table  13.— ^^4PACT  of  MTBE  and  Etmanol  on  IVD  Fuel  Severjty,  Laboratory  Test  Rk3  Study 


I  ""dU  (  >rf/  »•.■•.....••••••..■•••••••••-■-•••• 

Aromatics  {\nkjam  %) 

Olefins  (voli*ne  %) 

Ethano)  (vofume  %)  __ 

MTBE  (volume  %)  

Deposit  mass  accumulation  (mg/IOhr) 


Fuel«1 


89 
20.0 

8.1 

0 

0 
-5.5 


Fuel«2 


18.0 
7.3 

10 
0 

-7.2 


Fuel»3 


18.0 
7.3 
0 

10 

-8 


Fuei*4 


86 
21.9 

9.6 

0 
10 
-7.3 


Note: 

(1)  The  concentration  ot  aromabcs  and  olefins  was  measured  in  fuels  II  and  92.  Tbe  values  for  fuels  *2  and  #3  were  calculated  based  on  the 
dilution  of  the  t>as«  gasoime  (fuel  «1)  with  10%  ethanoi  (Fuel  «2)  or  10%  MTBE  (Fuel  f3). 


The  results  of  engine  dynamometer 
tests  lend  further  support  to  the  theory 
that  oxygenates  have  an  adverse  impact 
on  IVD  fuel  severity .»'  In  one  study, 
using  a  2.3  liter  engine,  the  addition  of 
10  percent  MTBE  to  a  base  fuel  caused 
the  average  intake  valve  deposit  weight 
to  increase  from  388  mg  to  545  mg,  or 
40  percent.  Engine  tests  were  also 
conducted  in  Europe  to  evaluate  the 
impact  of  various  oxygenated  fuels  on 
the  formation  of  IVD.oo  The  following 
fuels  were  tested:  A:  no  oxygenate,  B:  11 
percent  MTBE,  C:  13  percent  ETBE.  D: 
17  percent  ETBE.  and  E:  13  percent 
ETBE  plus  2  percent  EtOH.  All  of  the 
test  fuels  used  in  this  study  contained 
a  specific  multi-functional  detergent 
additive  package,  and  the  impact  of 
oxygenates  in  the  presence  of  other 
additive  chemistries  may  be  different. 
Also,  the  composition  of  the  base  fuels 
varied,  introducing  the  possibility  that 
variations  in  fuel  parameters  other  than 
oxygenate  content  may  have  impacted 
the  fuel's  IVD  severity.  Nevertheless,  the 


results  are  noteworthy  due  to  the 
relative  scarcity  of  data  on  the  effect  on 
IVD  fuel  severity  of  new  oxygenates 
entering  the  market. 

Tests  conducted  on  the  five  test  fuels 
(A  through  E)  using  the  Daimler  Benz  M 
102  E  engine  dynamometer  IVD  test 
showed  no  signiHcant  difference  in  the 
rVD  severity  of  oxygenated  and  non- 
oxygenated  fuels.  However,  tests  on 
fuels  A.  B,  C,  &  D  using  the  Opel  Kadett 
engine  dynamometer  IVD  test  indicate 
that  ETBE  may  have  an  adverse  impact 
on  IVD  fuel  severity.  Specifically,  the 
average  deposit  weight  per  valve  was 
approximately  10  mg  for  the 
nonoxygenated  and  MTBE-containing 
fuels  (A  and  B),  118  mg  and  9(j  mg, 
respectively,  for  the  ETBE-containing 
fuels  (C  and  D).  The  accumulation  of 
less  than  40  mg/valve  during  the  Opel 
Kadett  test  is  accepted  as  not  impacting 
performance. 

To  analyze  the  impact  of  polycyclic 
aromatics  on  IVD  fuel  severity,  engine 
dynamometer  tests  were  conducted 
using  ten  gasolines  that  contained 


various  concentrations  of  polycyclic 
aromatics  from  heavy  reformate 
gasoline.»9  Heavy  reformate  is  a  high 
octane  gasoline  blending  component 
that  commonly  contains  polycyclic 
aromatic  hydrocarbons  (PAH).  The 
concentration  of  PAH  in  heavy 
reformate  is  influenced  by  feed  quality 
to  the  reformer,  reformer  severity,  and 
can  be  reduced  by  post-distillation.'o 

As  shovm  in  Table  14,  a  high 
correlation  between  the  IVD  mass 
formed  and  the  combined  concentration 
of  anthracenes  and  pyrenes  (A+P)  was 
reported  (correlation  coefficient  =  0.95). 
No  correlation  between  IVD  and 
naphthalene  concentration  was 
reported.  The  author  of  this  study 
hypothesized  that  the  different  impact 
on  IVD  formation  of  naphthalene  and 
A+P  may  be  due  to  differences  in 
boiling  point  and  hence  residence  time 
on  the  intake  valves  prior  to 
vaporization.  In  addition,  higher  ringed 
aromatics  generally  polymerize  more 
readily. 


Table  14.— Impact  of  Polycyclic  Aromatics  on  IVD  Fuel  Severity,  Engine  Dynamometer  Test  Results 


Test  fuel' 

Engine  test 
No. 

Average 
IVD  depos- 
its per  valve 
(mg) 

Polycydic  aromatic  fuel  analysis  (PPM 
mass) 

Naphthalene 

Anthracenes 

Pyrenes 

#1  _ „ 

4 
3 
7 
18 
41 
30 
26 
44 
1 
53 
49 
50 
58 
54 
55 
56 

103 

109 
118 
138 
184 
462 
403 
126 
163 
305 
155 
100 
161 
560 
337 
334 

8756 

2 

0 

4 

61 

67 

7 

4 

9 

24 

»2 

6880 
4586 
4202 
8790 
4821 
6279 
5147 

3 

#3 ^..   

#4 „. 

34 

36 

3 

#5 „ „..    .„ 

4 

#6 

4 
8 

#6  +  0.4%  RFB2  

7587 
5524 
6064 

57 
27 
30 

31 

#6  +  0.1%  RFB2 

11 

#6  ♦  02%  RFB2  „_ „ 

16 

•'  "Intake  Valve  Depo«it»— EffecU  of  Engine*, 
Fuels  ft  Additives'*.  Robert  Tupa.  and  Donald 
Koehler.  SAE  Technical  Paper  Series  No.  B81645. 

•■  '*Um  of  MTBE  and  ETBE  as  Gasoline 
Reformulation  ComponenU",  |.  Kivi,  A  Niemi,  N. 


Nylund.  M.  Kjto.  and  K.  Om.  SAE  Technical  Paper 
Series.  Paper  Na  922379. 

••"An  Analysis  of  Intake  Vahre  Deposits  from 
Gasolines  Containing  Polycyclic  Aromatics",  Bruce 


Bunting.  SAE  Technical  Paper  Series,  Paper  No. 
912378. 
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TABLE  14.— Impact  of  Polycycuc  Aromatics  on  IVO  Fuel  Severity.  Engine  Dynamometer  Test  Results— 

Cofitinued 


Test  fuel' 


^ 


♦  0.5%  RFB2 


Engine  test 
No. 


57 


Average 
IVD  depos- 
its per  valve 
(mg) 


739 


Polycyclic  aromatic  fuel  analysis  (PPM 
nfutss) 


Naphthalene 


9258 


Anttvacertes 


111 


Pyreoes 


57 


I  Notes; 

\  (1 )  The  test  fuels  were  nomtal  refinery  blends.  Some  of  these  t)»ends  ftad  reformer  txmoms  added. 
I  <2)  Base  fuels  with  we«gt*  percent  of  reformer  twttoms  added. 
(3)  Engm  tests  were  run  usng  a  MY  1987,  2.5L,  4  cyhnder,  throttle  body  fuel  injected  engine. 


This  study  suggests  that  higher 
thracene  and  pyrene  content 

ases  the  tendency  of  a  gasoline  to 
nn  IVD.  A  major  gasoline  producer 
rrently  markets  a  gasoline  that  was 
ecially  refined  to  remove  the  high 
roiling  fractions,  based  on  the  claimed 
air  quality  and  engine  cleanliness 
benefits.  Thus,  for  gasoline  produced  by 
special  refinery  practices  performed  to 
reduce  the  deposit  forming  tendency, 
A+P  concentration  may  serve  to  help 
define  IVD  fuel  severity.  However,  for 
fuels  produced  by  normal  refinery 

Bractices,  EPA  estimates  that  aromatic 
Dntent  and  the  T-90  distillation  point 
are  adequate  predictors  of  A+P  and 
hence  the  use  of  A+P  content  is  not 
necessary.  Therefore,  EPA  is  not 
proposing  that  A+P  concentration 
normally  be  used  in  defining 
certification  fuels. 

Those  marketers  who  perform 
additional  distillation  steps  to  reduce 
A+P  content  would  need  to  segregate 
their  fuel  from  the  fungible  gasoline 
supply  to  be  able  to  take  advantage  of 
^y  benefits  which  reduced  IVD  severity 
i^ght  confer  in  terms  of  the  detergent 
Additive  treatment  level  required.  For 
t|iese  marketers,  aromatic  content  and 
t'-90  distillation  point  may  also  serve  as 
i  useful  predictor  of  IVD  fuel  severity. 
However,  it  may  be  necessary  to  allow 
tpe  use  of  A+P  concentration  as  a 

Supplement  to  those  fuel  parameters 
iiscussed  previously,  to  help  in 
defining  certification  test  fuels  for  these 
^gregated  gasoline  pools.  This  topic  is 
(Considered  further  in  section  VI. 

C.  Seiection  of  Fuel  Parameters  for 
Defining  Certification  Test  Fuels 

\  EPA  proposes  that  the  following  five 
kie\  parameters  be  used  in  defining 
(Certification  test  fuels,  for  both  PFID  and 
rVD  deposit  control  testing,  due  to  their 
j^tential  impact  on  the  quantity  and/or 

Si^pe  of  fuel  injector  and/or  intake  valve 
eposits:  Olefins,  sulfur,  T-90. 
aromatics,  and  oxygenates  (by  type). 
EPA  proposes  that  other  fuel  parameters 
may  be  used  in  addition  if  their  effect 
on  PFID  or  IVD  fuel  severity  can  be 
(iemonstrated  (see  secti<Mi  VI.D.). 


Ethanol  appears  to  be  the  most  severe 
oxygenate  in  terms  of  its  tendency  to 
promote  deposits.  However,  given  the 
lack  of  data  on  the  impact  of  other 
oxygenates,  and  the  potential  that 
additive  packages  may  respond 
differently  to  different  oxygenates,  EPA 
does  not  believe  that  it  is  appropriate  to 
rely  solely  on  vehicle  test  data  on 
ethanol-containing  fuels  to  ensure 
adequate  detergent  additive 
performance  in  the  presence  of  all 
oxygenate  types. 

Considenng  the  anticipated 
widespread  use  of  MTBE  and  the  data 
indicating  that  it  may  promote  deposit 
formation,  EPA  proposes  to  require 
additional  data  to  demonstrate 
performance  on  MTBE-containing  fuel. 
Lack  of  data  on  the  impact  of  other 
oxygenates  would  appear  to  preclude 
their  use  as  standard  certification  fuel 
parameters  at  this  time.  However,  this 
seems  acceptable  given  that  ethanol  and 
MTBE  are  expected  to  be  the  largest 
volume  oxygenates  used,  and  testing  on 
ethanol  and  MTBE-containing  fuels  may 
offer  reasonable  assurance  of  adequate 
detergent  additive  performance  in  the 
presence  of  other  oxygenates.  Tlie 
details  of  EPA's  proposal  related  to  the 
definition  of  certification  test  fuels  are 
contained  in  section  VI.  Comments  are 
requested  on  the  appropriateness  of  the 
parameters  selected  for  defining  the 
certification  test  fuels. 

IV.  Certificatioa  Options 

To  provide  for  the  cujst  effective 
distribution  of  gasoline  by  pii>eline  and 
other  means,  much  of  the  gasoline  used 
in  the  United  States  is  commingled  after 
leaving  the  refinery  or  import  terminal. 
To  ensure  the  prpper  certification  of  this 
fungible  gasoline,  and  minimize 
disruption  to  the  fungible  gasoline 
distribution  system,  it  is  essential  to 
provide  certification  options  that  cover 
pools  of  gasoline  that  have  boundaries 
which  conform  to  patterns  in  the 
gasoline  distribution  system.  Proper 
levels  of  detergeiu^  ccHitrol  must  also  be 
ensured  for  relatively  more  severe 
gasoline  localized  within  distinct  areas 
of  the  fungible  gasoline  distribution 


system.  In  addition,  EPA  believes  that 
an  option  should  be  made  available  to 
those  refiners  wif^  wish  to  optimize 
additive  treatment  level  for  segregated 
fuels.  EPA  believes  that  it  is  important 
to  develop  (»rtification  options  whiti 
provide  industry  the  flexibility  to 
minimize  the  compliance  burden  and 
cost  while  still  meeting  the 
requirements  of  the  statute. 

To  provide  this  flexibility,  EPA  is 
proposing  three  main  certification 
options:  National  certification,  PADD 
certification,  and  fuel  specific 
certification.  EPA  is  proposing  two 
certification  tiers  within  the  national 
and  PADD  certification  options, 
whereby  a  detergent  would  either  be 
certified  for  use  in  gasolines  of  mcxlerate 
severity  or  for  gasolines  of  greatest 
severity  within  the  given  certification 
area.  EPA  is  also  proposing  a  special 
foiulh  option,  whereby  data  used  to  gain 
a  certification  under  the  existing  CARB 
detergent  additive  regulation  could  be 
used  to  support  an  application  for 
federal  PADD  V  certification  (CARB- 
based  PADD  V  certification).  Under 
certain  circumstances,  recertification 
might  also  be  required.  In  addition,  an 
interim  certification  option  is  proposed, 
pennitting  simplified  procedures  to  be 
used  to  comply  with  t»rtification 
requirements  from  January  1  to 
December  31, 1995  (see  section  IX).  A 
marketer  of  gasoline  in  California  could 
use  any  certification  option  for  the 
purpose  of  complying  with  the  federal 
detergent  additive  certification 
requirements.  However,  only  the  CARB- 
based  PADD  V  certification  or  interim 
certification  based  on  CARB 
certification  would  in  themselves  be 
sufficient  to  satisfy  both  the  federal  and 
CaUfomia  certification  requirements. 
Under  certain  circumstances, 
recertification  might  also  be  required. 

EPA  believes  that  these  certification 
options,  discussed  in  detail  below, 
would  ensure  that  the  program's  deposit 
control  goals  are  met  while  providing 
the  flexibility  nee(ied  by  industry  to 
comply  with  the  performance  standards 
in  an  efficient  manner.  EPA  requests 
comment  on  these  assessments.  Three 
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alternative  certification  options,  which 
might  allow  for  further  flexibility  and 
optimization,  are  detailed  in  Section  V. 

A.  Certification  Applications 

To  comply  with  the  proposed 
certification  requirements,  the  detergent 
certifier  would  be  required  to  apply  to 
EPA  to  obtain  a  certification  number.  To 
obtain  this  certification  number,  the 
certifier  would  be  required  to  submit  a 
short  information  package  to  EPA  as 
detailed  below.  Included  in  this  package 
would  be  an  attestation  that  the 
certification  requirements  under  one  of 
the  available  certification  options  had 
been  satisfied.  EPA  could  issue  a 
certification  number  based  solely  on 
this  attestation.  However,  EPA  would 
reserve  the  right  to  scrutinize  any  and 
all  information  contained  in  the 
application  package,  or  other  data 
required  by  EPA  to  be  retained  by  the 
applicant/certified  party,  at  the  time  of 
submittal  or  at  any  other  time,  to  verify 
compliance  with  the  certification 
requirements.  Based  on  this  scrutiny, 
EPA  could  reject  the  application  for  a 
certification  number  or  revoke  a 
previously  issued  certification  number 
if  it  were  discovered  that  the 
certification  procedures  were  not  in 
compliance.  EPA  would  also  reserve  the 
right  to  conduct  confirmatory  vehicle 
testing,  or  gasoline  compositional 
testing,  to  verify  compliance,  and  a 
certification  number  could  also  be 
denied  or  revoked  based  on  the  results 
of  this  testing  (see  Section  X). 

EPA  is  not  proposing  that  issuance  of 
a  certification  number  would  explicitly 
or  implicitly  represent  that  each 
application  has  been  scrutinized  for 
compliance  by  EPA.  EPA  anticipates 
that  such  scrutiny  by  EPA  would  be 
conducted  on  a  random  basis  on  a 
certain  number  of  applications,  or 
would  be  based  on  irregularities  in  the 
composition  of  the  candidate  detergent 
additive  and/or  the  treatment  rate  used 
or  other  apparent  deficiencies  in  the 
application.  Throughout  this  notice,  the 
term  "certification"  is  used  to  denote 
the  process  of  selfcertification  by  the 
applicant  and  issuance  of  a  certification 
number  by  EPA. 

EPA  is  proposing  that  the  application 
for  an  EPA  certification  number  under 
the  national,  PADD,  fuel  specific, 
CARB-based  PADD  V,  or  interim 
certification  options  must  include  the 
following  data  and  information:  (1)  The 
name  of  the  detergent  manufacturer  and 
the  detergent  as  given  to  EPA  by  the 
detergent  manufacturer  to  satisfy  the 
additive  registration  requirements  per 
40  CFR  79.21,  (2)  a  complete  description 
of  the  detergent  additive's  chemical 
composition  such  that  the  chemical 


structure  of  each  of  the  components  in 
the  detergent  package  can  be 
determined  to  the  fullest  extent 
possible,  (3)  the  exact  weight  percent  of 
each  of  the  components  that  compose 
the  detergent  package,  (4)  an 
appropriate  procedure  for  sampling 
bom  a  detergent  storage  tank  which  will 
ensure  the  integrity  of  the  detergent 
sample  for  subsequent  analysis  by 
infrared  spectrophotometry,  (5)  a  fourier 
transform  infrared  spectroscopy  (FTIR) 
test  method  which  will  yield  a 
qualitative  and  quantitative  infrared 
spectrum  of  the  detergent  additive 
package  both  in  its  pure  state  and  in 
finished  gasoline,  and,  (6)  an  actual 
infrared  spectrum  of  the  detergent 
additive  package  and  each  component 
part  of  the  detergent  additive  package 
obtained  from  this  test  method.  The  test 
procedure  must  be  cap)able  of 
identifying  the  detergent  additive 
package  both  in  its  pure  state  and  after 
it  has  been  added  to  gasoline  at  the 
concentration  at  which  it  is  used,  and 
must  be  reasonably  acceptable  to  the 
Administrator.  EPA  reserves  the  right  to 
reiect  aspects  of  this  procedure  if  the 
Administrator  determines  that  they  are 
insufficient,  or  otherwise  unacceptable, 
and  may  reject  an  application  for 
certification  number  based  on  this 
judgement  EPA  may  use  these  test 
methods  to  confirm  compliance  with 
this  regulation  as  discussed  in  Section 
X. 

Except  in  regard  to  applications  under 
the  interim  certification  option, 
certifiers  would  also  be  required  to 
disclose  the  highest  concentration  of  the 
detergent  additive  package  which  had 
been  used  to  demonstrate  compliance 
with  the  specified  performance 
standards  in  any  of  the  relevant  test 
fuels  during  certification  testing.  This 
concentration  would  be  the  minimum 
concentration  necessary  to  comply  with 
detergent  gasoline  requirements. 
Applications  for  a  certification  to  allow 
the  use  of  a  detergent  in  more  severe 
gasoline  under  the  national  and  PADD 
certification  options  must  include  the 
level  of  each  of  the  relevant 
nonoxygenate  fuel  parameters  which 
was  contained  in  each  test  fuel. 
Applications  under  the  CARB-based 
PADD  V  certification  would  also  be 
required  to  include  a  copy  of  the 
certificate  granted  under  the  California 
Air  Resource  Board's  certification 
program,  and  the  compositional  limits 
on  the  base  gasoline  that  can  be  used  to 
formulate  detergent  gasoline  under  the 
CARB  certification.  Applications  under 
the  interim  certification  option  must 
include  additional  data  as  specified  in 
Section  DL 


In  addition  to  the  requirements 
described  above,  EPA  is  proposing  that 
applicants  for  EPA  certification 
numbers  under  the  national,  PADD,  and 
fuel  specific  options  would  be  required 
to  retain  in  their  own  possession  a 
detailed  report  of  the  vehicle  test 
program  and  the  composition  of  the 
certification  test  fuels  used.  For  each 
certification  test  fuel  used  in  these  tests, 
the  report  must  specify  the  composition 
of  the  test  fuel  and  the  location  from 
which  it  was  drawn,  to  demonstrate 
compliance  with  the  test  fuel 
requirements  associated  with  the 
certification  option  selected.  For  each 
certification  test  fuel,  EPA  is  proposing 
that  the  rei}ort  specify  the  concentration 
of  each  component  of  the  detergent  (as 
mixed  in  the  fuel)  and,  to  the  extent 
known,  the  chemical  composition, 
purpose-in-use,  and  concentration  by 
weight  of  other  additives  present  in  the 
test  fuel.  EPA  further  proposes  that 
applicants  under  the  ruel-specific 
option  would  be  required  to  retain  data 
that  demonstrates  compliance  with  the 
requirements  under  which  the 
applicable  segregated  gasoline  pool  was 
defined  (see  Section  VI.  D.).  EPA 
proposes  that  the  applicant/certified 
party  would  be  required  to  retain  the 
report/data  while  the  certification 
remains  valid,  or  five  years,  whichever 
is  longer.  It  is  further  proposed  that  the 
applicant/certified  party  would  be 
required  to  provide  a  copy  of  this 
report/data  to  EPA  within  thirty  days  of 
notification  by  EPA.  Comment  is 
requested  on  the  application 
requirements  proposed  above  and  on 
alternatives  which  would  assure  equal 
or  better  compliance  with  the  proposed 
certification  requirements. 

B.  Certification  Options  Based  on 
Geographical  Area 

The  geographically  defined 
certification  options  are  the  national 
and  PADD-specific  options.  In  addition, 
a  special  provision  is  proposed  for 
certification  of  detergents  for  use  in  the 
most  severe  gasolines  within  a  given 
geographical  area.  This  two  tiered 
certification  approach  is  discussed  in 
the  following  sections. 

1.  National  Certification  Option 

Under  the  national  certification 
option,  the  applicant  must  demonstrate 
a  detergent  additive's  compliance  with 
the  performance  standards  via  testing  on 
a  matrix  of  test  fuels  defined  on  the 
basis  of  nationwide  fuel  survey  data  (see 
Section  VI).  EPA  proposes  that  a      ^ 
certification  created  under  the  national 
option  would  be  valid  for  any  type  of 
gasoline,  oxygenated  or  nonoxygenated, 
unleaded  or  leaded,  of  any  octane  grade, 
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that  is  sold  in  the  United  States, 
including  imported  gasoline. 

The  national  certincation  option 
provides  the  most  Inoadly  applicable 
method  to  certify  a  detergent.  EPA 
anticipates  that  a  number  of  major 
gasoline  marketers  will  use  the  national 
certification  option  because  of  the  ease 
of  certification  and  the  maximum  degree 
of  uniformity  in  the  detergency 
requirements  prescribed  for  the  certified 
party's  facilities  across  the  nation.  The 
national  certification  option  also 
facilitates  spreading  of  the  cost  of 
certification  testing  among  several 
refiners,  thereby  easing  the  burden  of 
this  regulation,  especially  for  small 
refiners.  EPA  anticipates  that  a  number 
of  applications  for  national  certification 
will  be  for  the  same  detergent  additive 
package,  with  the  necessary  support  for 
these  applications  beingprovided  by  the 
additive  manufacturer.  Tnerefore,  the 
same  certification  test  data  may  be  used 
to  support  the  certification  of  a  number 
of  separate  refineries.  Under  this 
scenario,  EPA  anticipates  that  the 
additive  manufacturer's  costs  for  the 
certification  testing  would  likely  be 
passed  to  fuel  manufacturers  in  the  cost 
of  the  detergent  additive  supplied  to 
them.  The  cost  of  certification  testing 
could  thus  be  spread  over  a  sufficiently 
large  volume  of  gasoUne  to  minimize 
the  certification  cost  impact  on  any  one 
party. 

EPA  believes  that  certification  under 
the  national  option  would  achieve  the 
program's  deposit  control  goals  while 
allowing  the  broadest  possible  area  in 
which  a  certification  would  be  valid  and 
the  maximum  degree  of  flexibility  for 
the  regulated  industry.  However,  since 
the  prescribed  additive  treatment  levels 
needed  vdll  generally  be  based  on  a 
spectrum  of  nationwide  gasolines,  the 
possibility  exists  that  in  some  batches  of 
low-severity  gasoline  more  additive  will 
be  used  than  is  necessary  to  maintain 
proper  performance.  Thus,  additive 
costs  might  also  tend  to  be  higher  than 
necessary  for  some  gasoline.  'The  other 
certification  options,  described  below, 
are  based  on  progressively  finer 
definitions  of  test  fuels.  By  providing 
opportunities  to  better  optimize  the 
detergent  additive  package  to  the 


characteristics  of  the  fuel,  these  options 
create  the  potential  for  cost  savings  over 
the  national  certification  option. 

2.  PADD  Certification  Option 

The  composition  of  gasoline  tends  to 
differ  between  various  regions  of  the 
United  States  as  the  result  of  di^erent 
sources  of  crude  oil  to  refineries  and 
relatively  stable  patterns  of  gasoline 
production  and  distribution.'*  The 
United  States  is  divided  into  five 
Petroleum  Administration  for  Defense 
Districts  (PADDs)  which  have 
commonly  been  used  to  examine 
regional  diffierences  in  the  production 
and  supply  of  petroleum  products. 
PADD  I  includes  the  states  of 
Connecticut,  Delaware,  Florida,  Georgia, 
Maine,  Maryland,  Massachusetts,  New 
York,  New  Hampshire,  New  Jersey, 
North  Carolina,  Pennsylvania,  Rhode 
Island,  South  Carolina,  Vermont, 
Virginia,  West  Virginia,  and  the  District 
of  Columbia.  PADD  II  includes  Illinois, 
Indiana,  Iowa,  Kansas,  Kentucky, 
Michigan,  Minnesota,  Missouri, 
Nebraska,  North  Dakota,  Ohio, 
Oklahoma,  South  Dakota,  Tennessee, 
and  Wisconsin.  PADD  III  includes 
Alabama,  Arkansas,  Louisiana, 
Mississippi.  New  Mexico,  and  Texas. 
PADD  IV  includes  Colorado.  Idaho, 
Montana,  Utah,  and  Wyoming.  PADD  V 
includes  Alaska,  Arizona,  CaUfomia, 
Hawaii,  Nevada,  and  Oregon. 

EPA  proposes  that  gasoline  sold  in 
United  States  territories  (Virgin  Islands. 
Guam,  Puerto  Rico,  Northern  Marianas 
Islands)  must  also  comply  with  the 
detergent  requirements  contained  in 
today's  notioa.  Marketers  of  gasoline 
sold  in  U.S.  territories  could  naturally 
satisfy  the  federal  detergent 
requirements  by  obtaining  a  national  or 
fuel  specific  certification.  EPA  believes 
that  it  may  also  be  appropriate  to 
include  U.S.  territories  under  the  PADD 
certification  option  and  requests 
comment  on  how  they  would 
appropriately  be  assigned  to  the  various 
PADEte.  Comment  is  requested  on 


'<  Petroleum  Supply  Annual,  Volume  1.  lune 
1992,  Energy  Information  Administration.  OfTice  of 
Oil  and  Gas.  U.S.  Department  of  Energy, 
Washington,  DC 


whether  special  circumstances  affecting 
gasoline  supply,  distribution,  and/or 
marketing  might  make  compliance  with 
this  proposed  rule  unreasonably 
burdensome  in  some  or  all  of  the 
territories.  Comment  is  also  requested 
on  any  potential  need  for  special 
provisions  or  exemptions  for  the  U.S. 
territories,  along  with  any  potential 
legal  basis  for  such  provisions. 

The  fuel  compositional  differences 
between  the  five  PADDs  indicate  that 
there  may  be  a  significant  difference  in 
the  fuel  severity  (the  tendency  to  form 
deposits)  and  hence  a  significant 
difference  in  the  ^etergent  additive 
treatment  rate  which  would  be  needed 
to  meet  the  performance  standards 
within  each  PADD.  The  differences  in 
fuel  composition  between  the  PADDs 
are  examined  in  Figures  1-4.  American 
Automobile  Manufacturers  of  America 
(AAMA)  fuel  survey  data,  unleaded 
gasoline,  1989-1991,  all  gasoline  grades, 
was  used  in  preparing  these  graphs.'^ 
The  "percentile  concentration"  refers  to 
a  specific  concentration  for  a  fuel 
parameter  that  is  greater  than  or  equal 
to  the  values  in  a  certain  percentage  of 
the  samples  in  the  database.  For 
example,  Figure  4  shows  that  the  80th 
percentile  concentration  of  sulfur  in 
PADD  m  is  approximately  0.04  weight 
percent.  This  means  that  80  percent  of 
the  fuel  survey  samples  within  PADD  m 
had  a  sulfur  content  of  less  than  or 
equal  to  0.04  weight  percent. 

BIUJNGCOOE  e560-60-P 


TzEPA  may  recalculate  these  distributions  and 
adjust  the  test  fuel  specifications  which  are  based 
on  these  data  for  U5e  in  the  final  rule.  Such 
adjustments  would  be  based  on  the  addition/ 
substitution  of  more  extensive  or  more  current  fuel 
survey  data,  and/or  refinements  to  the  method  by 
which  the  survey  data  %trere  weighted  to  reflect  the 
composition  of  the  in-use  gasoline  pool  within 
given  certiPication  regions. 
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A  review  of  the  data  in  Figures  1-4 
dearly  indicates  that  fuels  in  different 
regions  of  tl*  coxintry  differ 
significantly  in  those  characteristics 
which  have  a  propensity  to  cause 
deposit  formation.  The  65th  percentile 
T-90  distillation  point  ranges  from 
approximately  331  "F  to  344  "F.  The 
65lh  percentile  aromatics  content  ranges 
from  approximately  24.5  to  34.5  volume 
percent.  For  gasoline  olefin  content,  the 
65th  percentile  ranges  from 
approximately  7  to  13.3  volume  percent. 
The  65th  percentile  sulfur  content 
ranges  from  about  0.016  to  0.06  weight 
percent. 

Given  these  fuel  compositional 
differences  between  the  PADDs,  EPA 
believes  it  is  appropriate  to  provide  for 
certification  of  detergents  for  use  in 
gasoline  sold  within  specific  PADDs. 
Such  a  certification  could  be  obtained 
by  demonstrating  compliance  with  the 
performance  standards  via  testing  on  a 
matrix  of  test  fuels  defined  on  the  basis 
of  fuel  survey  data  sp)ecific  to  a  given 
PADD.  Certification  of  detergents  under 
the  PADD  option  would  be  valid  only 
for  gasoline  sold  within  the  specified 
PADD.  For  example,  additive  treatment 
levels  determined  based  on  testing  in 
fuels  representative  of  PADD  I  would  be 
valid  only  for  gasoline  sold  in  PADD  I 
(see  Section  VI). 

PADD  V  certification  test  fuels  would 
be  selected  based  on  the  composition  of 
gasolines  sold  within  PADD  V  but 
outside  of  California.  EPA  beUeves  that 
this  is  appropriate  because  EPA 
anticipates  that  federal  certification  of 
gasoline  sold  within  California  will  be 
based  on  data  used  in  obtaining 
certifications  under  the  CARB  detergent 
additive  regulation  (see  Section  IV.  D.), 
due  to  the  need  to  satishf  both  federal 
and  State  of  California  divergent 
requirements.  EPA  requests  comment  on 
the  continued  validity  of  including 
California  gasoline  under  the  PADD  V 
certification  option  when  the  California 
gasoline  requirements  take  effect  in 
April  of  1996. 

EPA  believes  that  the  PADD  option  in 
conjunction  with  the  national 
certification  option  would  give  the 
regulated  industry  a  degree  of  flexibility 
toward  optimizing  the  amount  of 
detergent  additive  used  in  fungible 
gasoline.  The  choice  for  each  applicant 
of  what  combination  of  PADD  and 
national  certifications  to  undertake 
would  be  made  according  to  the 
characteristics  of  the  applicant's 
particular  refinery  and  distribution 
network,  weighing  the  additional  cost  of 
certification  in  multiple  areas  against 
the  potential  savings  in  the  amount  of 
additive  required. 


In  addition  to  providing  the 
opportunity  for  significant  cost  savings 
by  potentially  reducing  the  amount  of 
additive  required,  the  certification  areas 
under  the  PADD  option  are  sufficiently 
large  to  allow  costs  to  be  spread  among 
refiiers  to  share  certification  costs  in  a 
fashion  similar  to  the  national 
certification  option.  The  PADD 
certification  option  may  thus  be 
particularly  useful  in  reducing  the 
burden  of  this  regulation  to  small 
refiners,  especially  in  view  of  the  fact 
that  the  majority  of  small  refineries  are 
located  in  PADDs  IV  and  V. 

It  is  likely  that  PADD  certifications 
will  be  sought  only  for  those  PADDs 
with  certification  test  fuel  specifications 
that  result  in  a  lower  required  additive 
treatment  rate  than  that  required  under 
the  national  certification  option.  In  the 
more  "severe  "  PADDs.  i.e.,  those  in 
which  the  distribution  of  deposit 
forming  tendency  is  generally  higher 
than  the  nation  as  a  whole,  the  PADD 
certification  test  fuel  specifications 
would  resuh  in  higher  additive 
treatment  requirements.  Thus  the 
national  certification  option  would 
likely  be  chosen  instead.  This  raises  a 
potential  concern  that  the  PADDs  with 
a  generally  more  severe  gasoline  supply 
might  receive  inadequate  protection 
under  the  national  option. 

For  this  very  reason,  however,  the 
generic  national  test  fuels  have  been 
designed  to  represent  greater  than 
average  deposit- forming  conditions.  For 
example,  as  explained  in  detail  in 
Section  VI,  each  test  fuel  contains  a 
different  combination  of  fuel  severity 
factors,  each  of  which  individually 
exceeds  average  severity  levels.  These 
levels  have  been  selected  such  that  only 
20  percent  of  the  gasoline  sold  in  the 
United  States  contains  combinations  of 
fuel  parameters  of  equal  or  higher 
severity.  In  addition,  the  most  severe 
gasoline  within  the  PADDs  must  be 
additized  with  specially  certified 
detergents  (see  next  section),  thereby 
lessening  the  concern  that  gasolines  of 
greatest  severity  under  the  PADD 
certification  option  would  be  under- 
additized. 

Nevertheless,  to  further  evaluate  the 
possibility  of  under-addilization  in 
PADDs  with  generally  more  severe 
gasoline,  EPA  has  compared  the 
required  test  fuel  concentration  for 
generic  national  certification  of  each  of 
the  defining  fuel  parameters  (see  Table 
17  in  Section  VI)  to  the  50th  percentile 
concentration  of  that  parameter  in  each 
of  the  PADDs  (see  Figures  1-4).  It  is 
reasonable  to  assume  that  national 
certification  would  ensure  adequate 
protection  in  such  a  PADD,  provided 
that  the  majority  of  the  individual  fuel 


parameters  occur  at  concentrations 
which  exceed  the  PADD-specific  50th 
percentile  values.  The  fact  that  the  test 
fuels  are  proposed  to  contain 
combinations  of  these  parameters  at 
higher-tban-average  levels  would 
provide  additional  assurance  of 
adequate  protection. 

Most  of  the  required  concentrations  of 
the  defining  fuel  pjarameters  in  the  test 
fuels  for  generic  national  certification 
are  significantly  above  the  50th 
percentile  values  within  each  of  the 
PADDs.  In  PADDs  II  and  III  the  50lh 
percentile  concentration  of  all  of  the 
fuel  parameters  is  significantly 
exceeded  in  the  national  test  fiiel 
specifications.  However,  in  PADDs  I,  IV, 
and  V,  some  exceptions  occur.  For 
PADD  I.  the  required  concentrations  of 
olefins  and  aromatics  in  the  national 
test  fuels  occur  slightly  below  the  50th 
percentile  concentration.  For  P.\DD  IV, 
the  required  concentration  of  sulfur  in 
the  national  test  fuels  is  approximately 
the  PADD  IV  40th  percentile 
concentration.  For  PADD  V,  the 
required  concentration  of  aromatics  in 
the  national  test  fuels  is  approximately 
the  PADD  V  29th  percentile 
concentration.  The  concentration  of  the 
other  fuel  parameters  required  in  the 
test  fuels  for  national  certification 
significantly  exceed  the  corresponding 
50th  percentile  concentrations  in  PADD 
I.  IV,  and  V. 

Based  on  the  above  evaluation,  it 
appears  that  the  proposed  test  fuel 
specifications  for  generic  national 
certification,  which  are  based  on  a 
.  review  of  national  gasoUne  composition, 
would  likely  provide  an  adequate  level 
of  additive  performance  in  all  PADDs. 
However,  some  concern  may  remain 
regarding  the  adequacy  of  detergents 
certified  under  the  national  option 
when  used  in  regions  which  have 
generally  more  severe  fuel  supplies. 
Thus  EPA  is  considering  several 
alternatives  to  the  proposed  PADD 
certification  option  that  may  provide 
added  assurance  of  a  sufficient  level  of 
detergency  perfonnance  in  each  PADD. 

Under  the  first  alternative,  separate 
certifications  in  the  more  severe  PADDs 
would  be  required  to  obtain  a 
certification  to  market  gasoline, 
nationally.  The  above  discussion  on 
how  the  test  fuel  specifications  for 
national  certification  relate  to  PADD- 
specific  compositional  values  suggests 
which  PADDs  are  relatively  more 
severe.  For  PADDs  I.  IV.  and  V,  the  50th 
percentile  concentrations  for  some 
parameters  exceed  the  concentration 
required  in  the  proposed  test  fuels  for 
national  certification,  while  this  is  not 
the  case  for  PADDs  II  and  ID.  This 
indicates  that  gasoline  sold  in  PADDs  I, 
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rv,  and  V  may  be  more  severe  than  the 
national  average  in  some  respects,  while 
gasoline  in  PADDs  II  and  III  is  likely  to 
be  less  severe.  Therefore,  one  might 
conclude  that  certification  in  PADDs  I. 
IV,  and  V  would  also  ensure  adequate 
protectios  in  PADDs  II  and  QI.  As  a 
result,  EPA  is  considering  requiring  that 
separate  certifications  in  PADDs  I,  IV, 
and  V  would  be  required  to  sell  gasoline 
in  all  5  PADDs.  In  a  second  alternative, 
national  certification  could  still  be 
obtained  by  vehicle  testing  using  a 
single  matrix  of  test  fuels;  however,  the 
specifications  on  national  test  fuel 
severity  would  be  increased  to  provide 
additional  assurance  of  adequate 
stringency  for  all  PADDs.  This 
alternative  and  the  way  test  fuel 
specifications  would  be  increased  is 
discussed  in  greater  detail  in  Section  VI. 
C! 

EPA  requests  comment  on  the 
usefulness  of  the  PADD  certification 
option  to  fiiel  manufacturers  and  on 
whether  the  option,  as  proposed,  would 
ensure  that  gasoline  in  all  PADDs 
contains  an  adequate  concentration  of 
detergent  additive.  Comment  is  also 
requested  on  the  alternatives  to  the 
PADD  and  national  options  discussed 
above,  and  on  other  alternative 
definitions  of  regional  certification  areas 
within  the  United  States. 

3.  Special  Provisions  for  Highest 
Severity  Gasolines 

EPA  believes  that  the  proposed 
national  and  PADD  certification  options 
described  above  can  provide  adequate 
deposit  control  for  the  vast  majority  of 
the  nation's  gasoline  supply.  However, 
the  severity  of  the  gasoline  sold  in  each 
PADD  and  in  the  nation  as  a  whole  (as 
measured  by  the  levels  of  the  si>ecified 
fuel  severity  parameters)  varies  along 
continuous  distribution  curves  (see 
Figures  1-4).  For  gasolines  falling  at  the 
extreme  high  ends  of  these 
distributions,  the  detergent  additive 
treatment  rates  prescribed  by  the 
certification  testing  in  generic  test  fuels 
may  not  provide  adequate  protection. 
This  could  be  particularly  problematic 
in  areas  which  are  supplied  with 
exceptionally  severe  gasoline  for 
prolonged  periods  of  time. 

To  address  these  concerns.  EPA  is 
proposing  two  certification  tiers  within 
both  the  national  and  PADD  options. 
The  first  tier  would  provide  generic 
certification  of  detergents  for  use  in  all 
but  the  most  severe  gasoline  sold 
nationwide  or  in  a  specific  PADD.  The 
second  tier  would  provide  for 
certification  of  detergents  for  use  in 
gasolines  of  greatest  severity  within  the 
area  of  interest.  Detergents  certified  for 
use  in  gasoline  of  greatest  severity  could 


also  be  used  in  less  severe  generic 
gasoline  within  the  same  certification 
area.  EPA  proposes  that  gasoline 
exceeding  the  national  or  PADD  specific 
95th  percentile  for  any  particular  fuel 
severity  factor  would  be  required  to  be 
additized  with  a  detergent  certified 
under  the  second  (more  stringent) 
certification  tier.  EPA  believes  that  this 
duel  tier  approach  is  necessary  to 
provide  an  effective  level  of  detergency 
performance  in  gasoline  with  the 
highest  deposit-forming  tendency,  while 
avoiding  over-additization  in  the 
general  gasoline  pool. 

The  differencebetween  the  generic 
detergent  certification  requirements  and 
those  applicable  to  gasoline  of  greater 
severity  is  the  composition  of  the 
detergent  certification  test  fuels.  Under 
the  generic  requirements  described 
above  in  Sections  B.l  and  2.  an 
applicant  for  certification  must 
demonstrate  compliance  with  the 
performance  standards  in  a  matrix  of 
test  fuels  defined  by  EPA  on  the  basis    ' 
of  national  or  PADD-specific  fuel  survey 
data.  Certification  of  detergents  for  use 
in  the  most  severe  gasoline  would  be 
conducted  using  a  matrix  of  test  fuels 
with  higher  levels  of  the  parameters 
associated  with  deposit  forming 
severity.  Thus,  the  same  detergent 
package  could  be  certified  for  use  in 
both  generic  and  severe  gasoline  at 
different  concentrations  by  being  tested 
in  both  test  fuel  matrices.  A  detailed 
discussion  of  these  test  fuels 
requirements  is  presented  in  Section  VI. 

To  implement  these  special 
provisions,  EPA  proposes  that  under 
both  the  national  and  PADD 
certification  options^  detergent  blenders 
would  be  required  to  collect  data  from 
their  facilities  that  characterize  the 
composition  of  their  specific  gasoline 
pool  in  regard  to  the  levels  of  aromatics, 
olefins,  sulfur,  and  T-90  distillation 
point  using  the  test  procedures 
proposed  in  section  VI.  G.  EPA  proposes 
that  this  data  must  include,  at  a 
minimum,  consecutive  weekly 
evaluations  of  gasoline  composition  at 
each  of  the  detergent  blender's  facilities, 
initially  including  six  months  of  data. 
EPA  further  proposes  that  the  data  used 
to  characterize  the  comj>osition  of  the 
detergent  blender's  gasoline  must  not 
have  been  collected  prior  to  January  1, 
1993. 

The  analysis  of  this  fuel  survey  data 
would  be  used  by  the  refiner/importer 
to  determine  whether  a  detergent 
certified  for  use  in  generic  gasoline 
could  be  used  or  if  a  cetergent  certified 
for  use  in  severe  gasoline  would  be 
required.  If  the  highest  measured  level 
of  each  of  the  four  parameters  in  the 
detergent  blender's  gaisoline  pool  was 


less  than  or  equal  to  the  respective  95th 
percentile  value  in  the  subject 
certification  area  (national  or  PADD.  see 
Figures  1-4)  then  detergents  certified  for 
use  in  generic  gasolines  in  the  area 
would  be  acceptable  for  use  in  the 
detergent  blender's  gasoline  pool.  If.  on 
the  otfier  hand,  the  highest  measured 
level  of  any  one  of  the  relevant 
parameters  in  the  detergent  blender's 
gasoline  pool  exceeded  the  relevant 
95th  percentile  value  then  a  detergent 
certified  for  use  in  more  severe  gasoline 
would  be  required. 

EPA  requests  comment  on  whether 
the  proposed  two  tier  approach  under 
the  national  and  PM)D  certification 
options  provides  an  appropriate  level  of 
detergency  performance  in  the  most 
severe  gasolines  while  providing  the 
maximum  practical  flexibility  for 
certification  of  gasolines  of  moderate 
severity.  Specific  comment  is  requested 
on  whether  the  95th  percentile  decision 
criterion  is  appropriate,  for  the  national 
case  and  within  each  PADD,  and  on 
alternatives  that  would  provide  a  proper 
level  of  protection  from  deposits  for  in- 
use  vehicles  given  the  likelihood  that 
certain  localized  regions  within  a  given 
certification  region  may  consistently  be 
supplied  severe  gasoline. 

EPA  proposes  that  detergent  blenders 
using  national  or  PADD-certified 
detergents  would  be  required  to  monitor 
the  composition  of  their  gasoline  on  at 
least  a  weekly  basis  to  demonstrate 
compliance  with  the  base  gasoline 
compositional  limits  associated  with 
certification.  At  its  option,  EPA  could 
examine  records  of  these  tests  or 
conduct  its  own  testing  to  verify  the 
composition  (see  section  X).  Comments 
are  requested  on  whether  weekly 
monitoring  procedures  would  be 
sufficient  or  whether  more  fi«quent 
testing  (e.g.,  for  each  batch)  should  be 
required.  EPA  also  requests  comments 
on  the  extent  to  which  parties  upstream 
of  the  detergent  blender  in  the  gasoline 
production/distribution  network  should 
share  in  the  responsibility  to  determine 
the  composition  of  the  detergent 
blender's  gasoline  pool.  In  particular, 
EPA  requests  comment  on  the 
availability  of  the  required  data  to  the 
various  parties  in  the  gasoline 
production  and  distribution  system,  and 
on  methods  by  which  this  data  could  be 
utilized  by  the  detergent  blender  to 
fulfill  the  proposed  requirements. 

EPA  is  considering  an  alternative 
approach  to  ensure  that  more  severe 
gasoline  is  properly  additized  that  is 
similar  to  the  unleaded  gasoline 
program  found  in  40  CFR  80.21  -  80.23. 
Under  this  alternative,  detergent 
blenders  would  not  be  required  to 
perform  the  gasoline  compositional 
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siirvey  propnised  above  to  determine  if 
their  gaso^ne  required  detergent 
certifled  for  severe  gasoline.  Instead, 
detergent  blenders  would  be  required  to 
perform  gasoline  compositional  testing 
on  a  batch-by-batch  basis  to  determine 
whether  a  detergent  certified  for  severe 
gasoline  would  be  required.  Each  batch 
of  gasoline  would  then  be  required  to  be 
additized  with  the  appropriate  detergent 
and  the  results  of  the  gasoline 
compositional  testing  would  be 
included  in  the  gasoline  product 
transfer  document.  EPA  requests 
comments  on  the  relative  efliectiveness 
and  costs  of  the  proposed  survey-based 
approach  and  this  alternative  approach. 
Specifically,  EPA  requests  comment  on 
the  extent  to  which  such  batch-by-batch 
gasoline  compositional  testing  would 
constitute  a  new  requirement  and  the 
degree  to  which  sudi  testing  already 
occurs  as  part  of  normal  business 
practice. 

C.  Fuel  Specific  Certification  Option 

As  noted  previously,  it  is  possible  to 
use  special  refmery  practices  such  as 
post-distillation  to  reduce  a  gasoline's 
deposit-forming  tendency.  Specially 
processed  gasoline,  if  kept  segregated 
from  the  general  gasoline  supply,  could 
potentially  satisfy  the  performance 
requirements  using  a  reduced 
concentration  of  detergent  additive.  A 
large  savings  in  additive  cost  could 
potentially  result.  Therefore,  EPA 
proposes  that  certification  of  a  detergent 
additive  for  use  in  such  a  segregated 
gasoline  would  be  allowed.  This  option 
would  require  demonstration  of  the 
performance  standards  via  testing  on  a 
matrix  of  test  fuels  defined  according  to 
the  particular  composition  of  the  subject 
segregated  gasoline  f>ool. 


To  define  the  characteristics  of  the 
segregated  pool,  EPA  proposes  that  the 
applicant  would  be  required  to  conduct 
fuel  compositional  testing.  This 
compositional  testing  would  include 
measurements  of  the  gasoline's 
aromatics,  olefin,  and  sulfur  content, 
and  T-90  distillation  point. 
Furthermore,  EPA  proposes  that  the 
applicant  could  petition  the  Agency  to 
use  additional  fuel  parameters  to  define 
the  test  fuels  for  certification. 
Measurements  on  the  relevant  fuel 
would  be  required  to  be  conducted  over 
time  using  ASTM-approved  test 
procedures  at  each  of  the  applicant's 
facilities.  This  data  would  be  used  by 
the  applicant  to  construct  the  required 
statistical  distributions  describing  the 
variability  in  gasoline  composition. 

A  detergent  certified  under  the  fuel 
sp>ecific  option  would  be  valid  for  use 
only  in  gasoline  produced  in  the 
facilities  included  in  the  fuel 
compositional  sxu^ey.  Furthermore. 
EPA  proposes  that  the  certification 
would  become  invalid  if  the 
composition  of  the  subject  segregated 
pool  changed  beyond  a  prescribed 
amount.  EPA  requests  comment  on  the 
usefulness  and  adequacy  of  the  fuel 
sp)ecific  option  in  providing  the 
flexibility  needed  to  optimize  of 
detergent  additive  treatment  levels  in 
uniquely  refined  segregated  gasolines. 
Comment  on  any  specific  revisions  is 
encouraged. 

D.  California  Federal  Equivalency 
Certification  Option 

As  discussed  later  in  the  Section  VIII, 
EPA  believes  the  California  Air 
Resources  Board's  (CARB's)  existing 
regulation  of  detergent  gasoline  sold 
within  California  to  be  at  least  as 
protective  as  the  proposed  federal 


requirements  for  all  gasoline.  Therefore, 
EPA  proposes  that  obtaining  a  federal 
certification  based  on  a  CARE 
certification  would  be  accepted  as 
adequate  compliance  with  the  federal 
certification  requirements  for  the 
gasoline  pool  covered  under  tht 
applicable  CARE  certification.  A  CARE 
certification  is  already  required  to  sell 
gasoline  to  the  ultimate  consumer 
within  California,  and  EPA  believes  that 
it  would  be  duplicative  to  require  new 
testing  for  the  federal  program  for 
detergents  already  certified  in 
California. 

EPA  also  proposes  that  a  federal 
certification  based  on  a  CARB 
certification  would  be  accepted  to 
demonstrate  adequate  compliance  with 
federal  certification  requirements  for  ail 
gasoline  sold  within  PADD  V.  As 
discussed  in  greater  detail  in  Section 
Vin,  this  option  would  be  valid  only  to 
the  extent  CARB's  requirements  do  not 
change.  EPA  would  consider  extending 
this  option  depending  on  the  substance 
of  CARB's  changes.  Gasoline  sold  in 
California  accounts  for  approximately 
65  percent  of  all  gasoline  sold  within 
PADD  V,  and  a  review  of  fuel  survey 
data  reveals  that  the  composition  of 
gasoline  sold  in  California  is  very 
similar  to  the  gasoline  sold  in  the 
remainder  of  PADD  V.  This  similarity  is 
illustrated  in  Figures  5  -  8,  which 
compare  the  composition  of  gasoline 
sold  in  PADD  V  outside  of  California 
with  that  sold  within  California. 
Gasoline  survey  data  for  the  entire 
nation  (excluding  California)  are  also 
shown.  EPA  again  requests  comment  on 
whether  this  similarity  will  continue 
upon  the  introduction  of  California 
reformulated  gasoline  in  1996. 
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The  Hgiires  show,  for  example,  that 
the  50th  percentile  T-90  distillation 
point  for  California  gasoline  is 
approximately  331  "F  while  the  value 
for  PADD  V  outside  of  California  is  332 
"F.  The  50th  percentile  aromatics 
content  for  Cahfomia  is  32.4  volume 
percent  while  the  value  for  the  rest  of 
PADD  V  is  32.3  volume  percent.  For 
gasoline  olefin  content,  die  California 
50th  percentile  is  7.0  volume  percent 
and  the  value  for  the  remainder  of 
PADD  V  is  5.6  volume  percent.  The  50th 
percentile  sulfur  content  in  California  is 
0.010  weight  percent  while  the  value  in 
the  rest  of  PADD  V  is  0.013  weight 
percent. 

Given  the  similarity  of  California 
gasoline  with  that  sold  in  the  rest  of 
PADD  V,  and  the  requirement  under  the 
CARB  program  that  relatively  severe 
levels  of  the  nonoxygenate  fuel 
parameters  are  represented  in  the 
certification  test  fuels,  EPA  believes  that 
it  is  reasonable  to  accept  data  used  in 
obtaining  a  CARB  certification  for 
purposes  of  demonstrating  compliance 
with  federal  certification  requirements 
throughout  PADD  V.  This  certification 
option  would  be  referred  to  as  "CARB- 
based  PADD  V".  A  detergent  certified 
under  this  option  could  be  used  in  all 
gasoline  sold  in  PADD  V,  including 
those  that  are  relatively  more  severe.  As 
an  option,  EPA  is  considering 
monitoring  this  similarity,  and  could 
discontinue  the  validity  of  CARB 
certification  for  all  of  PADD  V  or  for  the 
more  severe  gasolines  within  PADD  V  if 
warranted. 

Bv  accepting  a  CARB  certification  as 
the  basis  tor  demonstrating  compliance 
with  federal  certification  requirements 
in  all  of  PADD  V,  fuel  manufacturers 
who  already  market  in  California  would 
not  need  to  perform  any  additional 
testing  to  comply  with  the  federal 
program  within  PADD  V.  This  would  be 
especially  advantageous  for  the  many 
small  refiners  located  in  PADD  V. 
Refiners  who  might  wish  to  demonstrate 
the  adequacy  of  different  additive 
treatment  levels  in  PADD  V  outside  of 
California  could  obtain  a  separate 
certification  under  the  national  or  PADD 
certification  option. 

As  a  resuh  of  the  California 
reformulated  gasoline  program  (RFC), 
effective  April  1, 1996,  California 
gasoline  is  expected  to  experience 
decreases  in  the  concentration/level  of 
all  of  the  nonoxygenate  fuel  parameters 
proposed  by  EPA  to  define  a  gasoline's 
deposit  forming  tendency.  These 
changes  may  result  in  a  decrease  in  the 
deposit  forming  tendency  of  gasoUne 
mui^eted  in  California  and  the  need  for 
a  ower  concentration  of  detergent 
additive  to  maintain  the  same  level  of 


performance  in  California  gasoline 
relative  to  gasoUne  sold  in  the  rest  of 
PADD  V.  If  this  is  the  case,  hiture  CARB 
certifications  based  on  fuel 
compositional  data  that  reflects  the 
change  in  California  gasoline  due  to 
CARB's  RFC  program  may  not  provide 
adequate  detergency  performance  in 
PADD  V  outside  of  California.  In  light 
of  this  possibility,  EPA  requests 
comment  on  the  appropriateness  of 
accepting  a  CARB  certification  within 
all  of  PADD  V. 

E.  Recertification  Requirements 

1.  Recertification  Requirements  Under 
the  Fuel  Specific  Certification  Option 

The  composition  of  fuel  specific 
gasoline  must  stay  within  reasonable 
bounds  to  ensure  that  the  level  of 
deposit  control  protection  demonstrated 
during  certification  testing  is 
maintained  in  production  gasolines. 
Therefore,  EPA  is  proposing  a 
mechanism  whereby  recertification 
would  be  required  if  the  composition  of 
a  fuel  specific  gasoline  pool  changed 
sufficiently  to  bring  the  adequacy  of 
control  into  question.  In  addition  to  the 
initial  fuel  survey  data  collection 
requirements  to  define  the  certification 
test  fuels,  EPA  proposes  that  the  party 
that  receives  a  certification  under  the 
fuel  specific  option  would  be  required 
to  provide  a  yearly  report  to  the  Agency 
on  the  composition  of  the  gasoline 
covered  under  the  certification.  The 
certified  party  would  also  need  to  attest 
that  only  those  oxygenates  covered 
imder  the  original  application  were 
used  during  &e  past  year. 

If  the  50th  percentile  level  of  any  one 
of  the  nonoxygenate  fuel  parameters 
{i.e.,  aromatics,  olefins,  sulfur,  or  T90) 
in  any  aimual  report  was  greater  than  or 
equal  to  the  60th  percentile  level  in  the 
initial  certification  application,  or  if 
different  oxygenates  were  used,  then  the 
certification  would  no  longer  be  valid. 
The  manufacturer  would  be  required  to 
stop  using  the  fuel  specific  detergent 
and  substitute  either  a  national  or 
appropriate  PADD  certified  additive 
within  one  month  of  the  certification 
renewal  date  to  avoid  a  violation.  EPA 
requests  comment  on  whether  the  yearly 
reporting  period  is  appropriate  or 
whether  a  shorter  period  (6  months)  or 
longer  period  (2  years)  is  more 
appropriate.  EPA  also  requests  comment 
on  whether  the  recertification  trigger 
proposed  here  (i.e.,  when  the  median 
fuel  composition  shifts  to  the  original 
60th  percentile)  would  provide 
adequate  protection  while  ensuring  that 
recertification  would  not  be  required 
imnecessarily. 


2.  Recertification  Requirements  Under 
the  National  and  PADD  Certification 
Options 

Recertification  of  detergents  certified 
imder  the  national  and  PADD  options 
could  also  be  required  if  gasoline 
composition  within  the  covered  areas 
changed  significantly.  In  such  instances, 
the  Administrator  would  publish  a 
Federal  Register  notice  proposing  that 
detergents  holding  certification  numbers 
under  the  national  or  affected  PADD 
options  would  be  required  to  recertify. 
This  notice  would  also  propose  new  test 
fuel  specifications  for  use  in 
recertification  testing.  PubUc  comment 
would  then  be  accepted  by  EPA 
regarding  the  need  t6  recertify  and  the 
test  fuel  sp>ecifications,  and  a  final 
determination  would  be  made  after 
evaluation  of  such  comment. 

To  determine  when  recertification 
requirements  might  be  indicated,  EPA 
would  monitor  trends  in  the 
csnposition  of  the  national  and  PADI> 
specific  gasoline  pools,  using  the  same 
(or  equivalent)  fuel  survey  data  as  that 
used  in  defining  the  initial  certification 
test  fuels.  EPA  would  i>eriodically 
calculate  the  national  and  PADD- 
specific  percentile  concentration  values 
for  the  relevant  nonoxygenate 
parameters,  based  on  fuel  survey  data 
collected  over  the  previous  three  years. 
The  use  of  three  year  average  fuel 
survey  data  would  reduce  the  impact  of 
temporary  shifts  in  fuel  composition 
and  would  help  ensure  that  a  lasting 
trend  in  gasoline  composition  had 
occurred  before  any  action  would  be 
taken.  A  potential  need  for 
recertification  would  be  indicated  if  the 
newly  calculated  50th  percentile  level 
of  any  one  of  the  monitored  fuel 
parameters  was  greater  than  or  equal  to 
the  60th  percentile  level  in  the  fuel 
survey  data  applicable  to  the  original 
certification  application.  Under  such 
circiunstances,  a  notice  would  be 
published  proposing  recertification 
requirements  for  detergents  holding 
applicable  certification  numbers. 

Ln  the  event  that  recertification  were 
required  in  a  PADD,  a  nationally 
certified  detergent  would  be  required  to 
be  used  for  gasoUne  sold  in  that  PADD 
until  the  PADD  recertification  was 
completed.  The  substitution  of  a 
nationally  certified  additive  would  be 
required  in  order  to  avoid  enforcement 
actions  for  the  sale  of  uncertified 
gasoline.  In  the  case  of  recertification 
imder  the  national  option,  EPA 
proposes  to  allow  one  and  one-half 
years  to  complete  the  necessary  testing 
for  recertification  after  a  final  notice 
appeared  in  the  Federal  Register  • 

announcing  the  need  for  recertification. 
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KMring  this  time  the  national 
certificatioos  in  question  would  remain 
valid. 

EPA  requests  comment  on  whether  a 
shift  of  the  50th  percentile 
concentration  of  any  parameter  to  it& 
original  60th  percentile  concentration  is 
an  appropriate  trigger  for  proposing 
recertification  requirements. 
Suggestions  regarding  additional  or 
alternative  criteria  are  also  solicited. 
Comments  are  also  requested  on  any 
potential  diOiculties  in  using  a  review 
of  the  fuel  survey  data  described  above 
to  initiate  requirements  to  recertify,  and 
on  the  additive  substitutions  and 
recertification  time  limits  proposed  to 
apply  in  the  event  that  recertification  is 
required. 

F.  Confirmatory  Testing  by  EPA 

EPA  reserves  the  right  to  conduct 
confirmatory  testing  on  detergent 
additives  to  verify  compliance  with  the 
certification  requirements  under  any  of 
the  proposed  certification  options.  At  its 
discretion.  EPA  could  choose  to  conduct 
one  or  more  vehicle  test(s)  on  one  or 
more  test  fuel(s)  to  determine 
compliance.  If  the  applicable 
performance  standard(s)  were  not 
satisfied,  the  certificaUrai  number 
would  not  be  issued,  or  the  previously 
issued  certification  number  would  be 
revoked  by  EPA  as  discussed  in  section 
X. 

Under  the  national,  FAIM3,  or  fuel 
specific  options,  confirmatory  vehicle 
testing  would  be  conducted  using  the 
v^cto  test  procedure(s)  described  in 
Section  VII.  Confirmatory  testing  using 
the  intake  valve  deposit  control  test 
procedure  would  use  the  test  standard 
used  in  the  testing  conducted  to  obtain 
the  subject  certification  (see  Section  VII: 
Either  the  10.000  mile/100  mg  or  5,000 
mile/25  mg  standard).  The 
concentrationsyievels  of  the  relevant 
fuel  parameters  in  the  test  fuels  used  in 
the  confirmatory  vehicle  testing  would 
be  no  greater  than  those  used  in  the 
certification  testing  conducted  for  the 
subject  cntification  (see  Section  VJ).  All 
other  applicable  fuel  compositional 
requirements  as  discussed  in  Section  VI 
would  also  be  observed  in  selecting  the 
confirmatory  test  fuel(s). 


EPA  is  (woposing  thct  confirmatory 
testing  for  CARB-based  certification  be 
conducted  generally  following  GARB 
testing  procedures  as  discussed  below. 
The  CARB  procedures  are  discussed  in 
Section  Vin,  and  this  section  should  be 
referenced  in  connection  with  this 
confirmatory  testing  discussion. 
Confirmatory  testing  to  verify 
compliance  under  the  CARB-based 
PAEO  V  certification  option  would  be 
conducted  using  one  or  both  of  the 
keep-clean  detergency  vehicle  test 
procedures  per  CARB's  regulation  of 
detergent  additives.  The  CARB 
"supporting  data"  is  intended  to  verify, 
based  on  correlation  of  data  collected  on 
less  exacting  procedures  generated  in 
the  past,  that  the  subject  test  gasoline 
would  meet  the  performance  standards 
following  CARB's  strict  test  procedures 
even  though  such  procedures  were  not 
actually  followed.  The  concentrations/ 
levels  of  the  relevant  fuel  parameters 
(sulfur.  T-90,  olefins,  aromatics,  and 
oxygenates)  in  the  confirmatorj'  test 
fuels  would  be  no  greater  than  those 
used  in  the  certification  testing 
conducted  to  apply  for  the  subject 
CARB  certification.  The  confirmatory 
test  fuel(s)  could  be  based  on  the 
specifications  of  CARB's  "typical" 
certification  test  fuel  or  on  the 
specifications  used  to  define  CARB's 
"supporting  data"  certification  test  fuels 
(see  Section  Vm).  A  confirmatory  test 
fuel  based  on  the  supporting  data  test 
fuel  specifications  would  have  the 
concentration/level  of  the  single  fuel 
parameter  of  focus  at  or  below  that  used 
in  the  CARB  certification  application. 
The  other  nonoxygenate  fuel  parameters 
in  such  a  confirmatory  test  fuel  could  be 
at  any  value. 

The  Agency  anticipates  that 
confirmatory  vehicle  testing  would  be 
used  by  EPA  sparingly.  EPA  may  choose 
to  conduct  random  confirmatory  testing 
and  may  also  do  so  if  the  certification 
application  was  suspect.  EPA  requests 
comment  on  whether  the  confirmatory 
test  requirements  proposed  above  are 
adequate  and  would  provide  a  fair 
evaluation  of  compliance. 


V.  AltanudT*  Certifkatiai  Options 
Uader  CoMsidcration 


Three  additional  provisions  under 
consideration  within  the  national  and 
PADD  certification  options  are 
discussed  below.  The  first  additional 
alternative  would  allow  the  separate 
certification  of  premium  gasoline,  the 
second  would  provide  for  the  separate 
certification  of  oxygenated  and 
nonoxygenafed  gasolines  (oxy/nonoxy 
certifications),  and  the  third  would 
provide  for  separate  certifications  of 
reformulated  and  conventional 
gasolines.  EPA  envisions  that  both  tlie 
premium  and  oxy/nonoxy  certification 
options  could  be  adopted  and  used  in 
any  combination.  For  example,  separate 
national  or  PADD  certifications  could  be 
obtained  for  nonoxygenated  and 
oxygenated  premium  gasolines.  The 
proposed  two-tiered  certification 
approach  proposed  for  the  national  and 
PADD  options  would  also  apply  under 
the  alternative  certification  options 
discussed  below. 

A.  Ahemative  Premium  Grade 
Certification  Option 

An  analysis  of  American  Automobile 
Manufacturers  Association  (AAMA)  fuel 
survey  data  shows  that  premium 
gasolines,  defined  as  having  an  octane 
rating  of  ^91  (R+M}/2  (determined 
according  to  the  current  ASTM 
approved  test  procedure),  tend  to  have 
lower  olefin  content,  sulfur  content,  and 
T-90  than  regular  and  intermediate 
grade  gasolines.  Of  the  four  pertinent 
nonoxygenated  fuel  parameters,  only 
aromatic  content  is  higher  in  the 
premium  grade.  This  suggests  that 
premium  fuels  may  require  a  lower 
concentration  of  detergent  additive  to 
maintain  the  same  level  of  deposit 
control  performance.  In  contrast,  the 
AAMA  tiata  shows  that  regular  and 
midgrade  fuels  are  quite  »milar  to  each 
other  in  the  concentrations/levels  of  the 
nonoxygenate  fuel  parameters  of 
interest,  and  hence  there  is  not  likely  to 
be  a  significant  difference  in  the 
additive  requirements  between  these 
two  lower  grades.  A  summary  of  the 
AAMA  fuel  survey  analysis  discussed 
above  is  contained  in  Figures  9-12. 
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Based  on  these  compositional 
differences  between  premium  and 
regular/midgrade  gasolines,  EPA 
believes  that  a  separate  certification  for 
premium  gasoline  within  the  national 
and  PADD  options  may  provide  the 
industry  with  the  means  to  reduce  costs 
by  reducing  the  amount  of  additive 
required  in  premium  gasoline.  However, 
this  alternative  may  also  result  in 
greater  potential  liability  for 
additization  violations  due  to  failure  to 
properly  segregate  premium  gasoline. 
EPA  anticipates  that  refiners  might 
choose  to  certify  premium  gasoline 
separately  if  the  expected  savings  in  the 
required  amount  of  detergent  additive 
offset  the  additional  certification  and 
logistical  expenses  involved.  EPA 
envisions  that  a  separate  premium 
certification  would  be  optional  and  that 
all  grades  of  gasoline  could  still  be 
covered  under  a  single  national  or 
PADD  certification. 

Certification  of  premium  gasoline 
would  be  accomplished  in  a  similar 
fashion  to  the  certification  of  all  grades, 
by  demonstrating  compliance  with  the 
performance  standards  through  vehicle 
testing  on  a  prescribed  matrix  of 
premium  grade  test  fuels.  The 
composition  of  the  test  fuels  for  regional 
certification  of  premium  gasoline  is 
discussed  in  Section  VI. 

EPA  requests  comment  on  the  utility 
of  allowing  separate  certification  of 
premium  gasoline,  and  on  difficuhies 
that  this  scheme  may  cause  in 
segregating  and  tracking  of  fuels  of 
different  octane  grades  for  enforcement 
purposes. 

B.  Alternative  Separate  Oxygenated/ 
Nonoxygenated  Gasoline  Certification 
Option 

The  data  presented  in  Section  m,  on 
the  fuel  parameters  that  impact  deposit- 
forming  severity,  indicate  that  the 
addition  of  oxygenates  such  as  ethanol 
and  MTBE  increases  the  amount  of 
additive  required  to  maintain  the 
needed  level  of  deposit  control 
protection.  Available  test  data  also 
suggest  that  this  is  fikely  to  be  the  case 
for  all  oxygenates,  although  the  impact 
of  different  oxygenates  would  be 
expected  to  vary.  Also,  it  should  be 
noted  that  the  performance  of  all 
detergent  additive  types  may  not  be 
adversely  affected  by  the  addition  of 
oxygenates. 

As  described  previously,  EPA  is 
proposing  a  single  certification  which 
would  prescribe  the  additive  treatment 
level  for  both  oxygenated  and 
nonoxygenated  (oxy  &  nonoxy) 
gasolines.  This  reflects  EPA's  concern 
that  the  additional  costs  and  logistical 
problems  associated  with  separate  oxy 


and  nonoxy  certifications  may  outweigh 
the  potential  benefits  in  reduced 
additive  requirements  for 
nonoxygenated  fuels.  However,  the 
single-certification  approach  may  lead 
to  significant  over-additization  of 
nonoxygenated  gasoline,  and  thus  EPA 
is  considering  two  alternative 
approaches.  The  first  would  require  a 
separate  certification  for  oxy  and 
nonoxy  gasoline,  while  the  second 
would  allow  separate  certifications 
while  maintaining  the  option  of 
obtaining  a  single  certification  for  both. 

Also  under  consideration  for 
oxygenated  gasolines  are  options  similar 
to  those  described  in  Section  VI  under 
the  discussion  of  the  test  fuels  for  the 
fuel  specific  option,  whereby 
certification  testing  would  be  conducted 
on  fuels  which  contain  only  those 
oxygenates  that  will  be  used  in  the 
applicant's  fuels.  For  example,  the 
certification  test  fuels  used  to  certify 
only  for  the  use  of  MTBE  would  contain 
no  other  oxygenate  than  MTBE.  This     - 
alternative  may  allow  for  some  fuel 
manufacturers  to  optimize  their  additive 
treatment  rate  if  certain  oxygenates  were 
found  to  have  less  tendency  to  promote 
the  formation  of  deposits.  The  details  on 
the  required  test  fuels  imder  this 
alternative  are  contained  in  Section  VI. 

EPA  requests  comment  on  the 
potential  benefits,  problems,  and  costs 
of  either  providing  for  or  requiring  a 
separate  certification  for  oxygenated  and 
nonoxygenated  fuels,  and  on  the 
appropriate  specificity  regarding  the 
oxygenate  to  be  used  in  certification 
testing.  In  particular,  EPA  requests 
comment  on  the  potential  difficulties 
and  costs  associated  with  differentiating 
oxygenated  and  nonoxygenated 
gasolines  for  enforcement  purposes. 

C.  Alternatives  for  Certification  of 
Beformulated  and  Conventional 
Gasolines 

The  proposed  federal  reformulated 
gasoline  (REG)  regulations  may  result  in 
decreases  in  the  concentrations  of  some 
of  the  nonoxygenate  fuel  parameters 
which  define  a  gasoline's  tendency  to 
form  deposits  (T-90.  aromatics.  olefins, 
and  sulfur)  for  gasoline  sold  in  certain 
areas  where  the  national  air  quality 
standards  have  not  been  attained.  These 
changes  may  result  in  a  decreasrin  the 
deposit-forming  tendency  of  gasolines 
sold  within  the  designated 
nonattainment  areas  relative  to  current 
gasolines.  A  minimum  oxygenate 
content  in  RFG  will  also  be  required. 
Because  of  the  anti-dumping  program 
that  has  been  proposed  in  connection 
with  the  reformulated  gasoline  program, 
conventional  gasohne  should  not  be 
adversely  affected  by  the 


implementation  of  RFG  in  the 
nonattainment  areas.  Oxygenates  will 
not  be  required  in  conventional 
gasoline. 

The  first  phase  of  the  RFG 
requirements  is  scheduled  to  take  effect 
January  1, 1995,  with  more  stringent 
requirements  in  2000.  The  first  phase  of 
the  RFG  requirements  is  not  expected  to 
result  in  significant  changes  in  the 
deposit  forming  tendency  of  either 
reformulated  or  conventional  gasoline. 
The  mandatory  use  of  oxygenate  in  RFG 
may  actually  increase  its  deposit 
forming  tendency  relative  to 
conventional  gasoline.  However,  the 
effect  of  oxygenat^must  be  considered 
for  all  fuels  under  Idlday's  proposal  and 
is  therefore  not  a  particular  concern 
with  respect  to  RFG.  Beginning  in  the 
year  2000,  more  stringent  reformulation 
requirements  may  result  in  reduced 
deposit-formation  severity  of  RFG  (apart 
from  the  use  of  oxygenates). 

Anticipating  this  possibility,  EPA  is 
considering  alternative  approaches 
which  would  allow  (or  require)  RFG  to 
be  certified  separately.  These 
ahematives  may  be  proposed  by  EPA  in 
a  future  rulemaking  if  a  significant 
difference  in  the  deposit  forming 
tendency  of  reformulated  and 
conventional  gasoline  was  suspected 
based  on  a  review  of  fuel  survey  data. 
The  first  alternative  would  establish  an 
optional  separate  certification  for  RFG 
similar  to  the  option  described  above  for 
premium  gasoline.  In  this  case, 
applicants  could  choose  to  separately 
certify  their  RFG  using  a  series  of  test 
fuels  representative  of  the  RFG  pool  in 
the  nation  or  applicable  PADD. 
Alternatively,  RFG  test  fuels  could  be 
based  on  an  applicant's  own  segregated 
RFG  pool,  using  the  mechanisms  and 
procedures  described  previously  for  the 
fuel-specific  certification  option.  In 
either  case,  certification  of  conventional 
gasoline  would  be  unchanged.  That  is, 
conventional  gasoline  would  be 
certified  using  test  fuels  based  on  fuel 
surveys  of  the  entire  gasoline  pool  in  the 
nation  or  applicable  PADD,  including 
both  RFG  and  conventional  gasoline 
areas  within  the  surveyed  areas. 
This  approach  would  permit 
optimization  of  the  detergent  additive 
treatment  level  for  RFG  if  appropriate, 
but  would  not  address  opposite 
concerns  which  could  arise  concerning 
possible  under-additization  of  the 
conventional  gasoline  pool.  As  the 
contribution  of  RFG  in  the  general 
gasoline  pool  becomes  reflected  in 
future  fuel  survey  data,  and  if 
reformulated  gasoline  proves  to  have 
significantly  less  deposit-forming 
tendency  than  conventional  gasoline, 
there  might  be  concerns  that  the 
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associated  new  test  fuel  specifications 
wouid  Dot  be  severe  «iough,to  assure 
adequate  de{A«it  coatrol  in 
conventional  gasoline. 

EPA  is  thus  considering  the  adoption  . 
of  another  approach.  %which  would  make 
separate  certifications  mandatory  for 
RFG  and  ceaveational  gasoline.  For  this 
purpose.  EPA  would  calculate  fuel 
specifications  for  RFG  certification 
based  oa  fuel  surveys  representative  of 
RFG  areas  of  the  country,  and  separate 
sets  of  test  fuel  specifications  for 
certification  of  conventional  gasoline, 
based  on  fuel  surveys  in  areas  where 
conveotional  gasoline  is  sold.  The 
methodology  used  would  parallel  that 
proposed  in  today's  notice. 

A  third  overall  approach  to 
acconurradating  the  introduction  of  RFG 
recognizes  that  separate  certification  of 
RFG  need  not  be  a  mandatory 
requirement,  since  applicants  will 
voluntarily  take  advantage  of  a  separate 
RFG  certification  option  if  the  test  fuel 
sf>ecificatioQS  suggest  that  this  would 
provide  a  real  oppoitunity  for 
significant  detergent  additive 
optimization  in  RFG.  This  option 
should  also  accommodate  concerns  over 
the  possible  under-additization  of 
conventionai  gasoline.  Under  this  third 
approach,  test  fuel  specifications  would 
be  provided  separately  for  RFG  and 
conventional  gasoline.  The  RFG  test  fuel 
specifications  would  be  available  for 
optional  separate  certification  of  RFG. 
The  conventional  gasoline 
specifications  would  be  based  only  on 
the  gasoline  surveyed  in  non-RFG  areas. 
EPA  requests  comments  regarding  the 
appropriateness  of  allowing  or  requiring 
separate  certification  of  reformulated 
gasoline  and  on  the  advantages  and 
disadvantages  uf  the  alternative 
strategies  described  above  for 
accommodating  the  expected 
introduction  of  RFG  into  the  fuel 
suppiy.  Suggestions  as  to  other  methods 
of  ensuring  the  efficient  certification 
and  effective  additization  of  RFG  and 
conventional  gasoline  are  also  welcome. 
In  addition,  comment  is  requested  on 
the  application  of  the  fuel-specific 
certification  option  to  RFG. 

VI.  Certificatioa  Test  Fuete 

A.  General  Approach 

Section  QI  of  this  preamble  reviewed 
the  available  data  regarding  specific  fuel 
parameters  which  appear  to  increase  the 
deposit-fiorming  tendency  (i.e.,  the 
"severity")  of  gasoline.  Based  on  that 
review,  EPA  proposed  to  define  the 
certification  test  fuels  required  for  this 
program  according  to  the  concentration 
or  level  of  five  severity  factors:  Olefins, 
sulfur,  T-90,  aroroaticft.  and  oxygenates. 


In  general,  tfaa  oxygenates  to  be 
examined  ware  proposed  to  be  ethanol 
andMTBE. 

This  section  describes  &e  level  of 
each  seventy  factor  proposed  for  the 
certification  test  fuels.  Separate 
discussions  are  included  for  the  test 
fuels  related  to  each  certification  option. 
The  proper  choice  of  certification  test 
fuel  severity  is  of  vital  importance  to 
ensure  that  detergent  additives  will 
provide  an  appropriate  level  of 
protection  for  in-use  fuels,  while  not 
requiring  the  use  of  a  greater  amount  of 
detergent  additive  than  is  necessary.  As 
noted  earlier,  detergont  additive  overuse 
is  a  concern  due  to  the  potential  for 
increased  combustion  chamber  deposits, 
octane  requirement,  and  oil  viscosity,  as 
well  as  the  desire  to  minimize  the  cost. 
Thus,  it  would  be  inadvisable  to  require 
testing  on  worst-case  gasolines,  because 
additive  oaenise  would fipequently 
result  On  the  other  hand,  it  is  not 
feasible  to  identify  certification  fuels 
that  will  provide  an  optimum  level  of 
engine  cleanliness  in  all  batches  of  in- 
use  fuels.  Therefore,  a  balance  must  be 
found  that  provides  for  a  satisfactory 
overall  level  of  protection  for  the 
gasoline  pool  covered  by  a  particular 
certification.  This  is  especially  true  for 
the  national  certification  option  given 
the  variability  in  fuel  composition 
between  the  PADDs.  As  discussed 
above,  this  may  also  be  true  if  a 
significant  difference  in  the  deposit 
forming  tendency  of  gasoline  in 
reformulated  and  conventional  gasoline 
areas  develops. 

Due  to  compositional  differences 
between  batches,  the  gasoline  within  a 
given  certification  area  will  di%r  in 
terms  of  the  PFID  and  IVD  severity  of 
the  base  foel  component  prior  to  the 
addition  of  detergent  additive.  Since  the 
amount  of  detergent  additive  required 
will  be  determined  using  certification 
test  fuels  that  are  broadly  representative 
of  the  certified  gasoline  pool,  some 
gasoline  batches  will  inevitably  contain 
less  detergent  additive  than  is  needed  to 
maintain  cleanliness,  while  others  will 
contain  more  detergent  than  is  required. 
The  question  tiiat  mast  be  addressed  is, 
to  what  extent  must  the  composition 
and  resulting  severity  of  certification 
test  fuels  be  adjusted  from  the  average 
fuel  severity  for  a  given  geographic  area, 
and  for  a  g^ven  fuel  severity  range  (per 
the  two  tiered  approach),  in  order  to 
ensure  a  sufficient  overall  level  of 
protection  in  that  area? 

As  discussed  previously,  available 
data  suggest  that  existing  foel  injector 
deposits  can  be  removed  over  time  with 
the  use  of  detergent  additives  at 
concentrations  cafibtatBd  merely  to  keep 
the  foel  injectors  dean.  The  data  atso 


show  that  existing  foel  injector  deposits 
are  quickly  removed  when  even  higher 
concentrations  of  some  detergent 
additives  (sometimes  seen  in 
commercial  gasolines)  are  used.  It 
cannot  be.assumed  that  all  types  of 
PFID-control  additives  perform  equally 
well  in  removing  existing  deposits; 
however,  if  certification  test  gasolines 
were  of  average  severity  in  relation  to 
the  relevant  gasoline  pool,  geographic 
variability  in  foel  composition  were 
adequately  considered,  and  all  vehicles 
were  operated  on  a  representative  mix 
of  gasolines,  one  might  conclude  that 
foel  injectors  would  experience  cyclical 
periods  where  deposits  were  formed 
and  then  removed  %vithout  a  significant 
net  effect  on  emissions  performance. 
On  the  other  hand,  the  data  on  the 
ability  of  detergent  additives  to  remove 
existing  intake  valve  deposits  is  not 
nearly  as  extensive  as  that  for  foel 
injector  deposits.  Therefore,  concerns 
over  potential  differences  between 
additive  types  in  their  ability  to  remove 
IVD  are  more  pronounced  than  for  PFID 
renroval.  The  data  suggest  that  intake 
valve  deposits  are  removed  at  a  much 
slower  rate  than  are  foel  injector 
deposits.  Consequently,  if  additive 
certification  treatment  levels  were  based 
on  providing  adequate  protection  for  a 
gasoline  of  average  deposit-forming 
severity,  and  if  foels  of  varying  severity 
were  used,  there  would  be  a  higher 
likehhood  that  FVD's  would  accumulate 
over  time. 

Another  significant  concern  arises 
from  the  possibility  that  some  vehicle 
owners,  such  as  centrally  foeled  fleets, 
may  use  gasolines  from  a  set  group  of 
suppUers  for  extended  periods  of  time. 
If  this  is  the  case,  a  fraction  of  vehicles 
may  consistently  use  gasolines  that  are 
significantly  more  severe  than  average, 
and  hence  may  tend  to  accumulate 
deposits.  (As  discussed  above  this  may 
also  be  true  if  a  significant  difference  in 
the  deposit  forming  tendency  of 
gasoline  in  reformulated  and 
conventional  gasoline  regions  results 
from  the  Reformulated  Gasoline  and 
Anti-Dumping  rule.) 

These  considerations  suggest  that, 
while  certification  test  foels  should  not 
be  "worst  case,"  they  must  be  of  greater 
than  average  severity  for  a  given  pool  of 
gasoline  in  order  to  prevent  the 
accumulation  of  deposits  and  the 
resulting  degradation  in  emissions 
performance.  EPA  beheves  that  the  test 
foel  specifications  proposed  in  the 
following  sections  adequately  account 
for  the  variability  in  the  deposit  forming 
tendency  of  gasoline  within  and 
between  the  specified  regions.  Test  foel 
compositions  for  both  generic 
certifications  and  for  certifications 
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applicable  to  the  most  severe  gasoline  in 
each  region  are  included.  EPA  requests 
comment  on  the  proper  degree  of 
certification  test  foel  severity  in  relation 
to  the  average  severity  for  the  gasoline 
pool  covered  by  a  certification, 
especially  in  relation  to  the  geographic 
variability  in  foel  composition  within 
and  between  the  proposed  certification 
regions.  EPA  also  requests  comment  on 
the  ability  of  detergent  additives  to 
remove  existing  intake  valve  deposits, 
and  the  extent  to  which  the  consistent 
use  of  gasolines  ft-om  a  specific  set  of 
maaieters  viithin  a  certification  region 
would  tend  to  cause  certain  vehicles  to 
accumulate  deposits. 

To  help  account  for  unknown  factors 
in  gasoHne  composition  that  may  affect 
foel  severity,  EPA  proposes  that  the 
gasoline  samples  for  certification  testing 
must  be  drawn  from  normal  production 
gasoline  stock  taken  fi-om  normally 
operating  refinery  and/or  terminal 
facilities.  To  ensure  that  any  interactive 
effects  between  detergent  additives  and 
non-detergent  additives  are  taken  into 
account,  the  Agency  proposes  that  the 
composition  of  certification  test  foels 
must  not  differ  in  any  way  from  foels 
that  are  dispensed  to  the  uhimate 
consumer  in  regard  to  the  type  of  non- 
detergent  additives  that  are  commonly 
used,  and  the  concentration  at  which 
these  additives  are  normally  used. 
These  non-detergent  additives  may 
include  but  are  not  necessarily  limited 
to  antioxidants,  corrosion  inhibitors, 
and  metal  deactivators.  Naturally, 
certification  test  foels  must  not  contain 
any  detergent  additives  prior  to  being 
treated  with  the  candidate  detergent 
additive  package. 

The  certification  test  foels  would 
contain  no  lead  or  phosphorous-based 
additives.  The  Agency  is  proposing  that 
leaded  gasoline  not  be  included  in  the 
database  used  to  define  the  certification 
test  foels.  EPA  does  not  believe  that 
detergent  certification  testing  specific  to 
leaded  gasoline  would  generate 


additional  emissions  benefits  that 
would  justify  the  cost,  given  that  the 
amount  of  leaded  gasoline  sold  in  the 
U.S.  is  now  low  and  continues  to 
dwindle.  EPA  is  also  concerned  that  the 
test  procedures  proposed  for  unleaded 
gasoline  using  unleaded  gasoline 
vehicles  would  be  inappropriate  for 
testing  leaded  gasoline.  Therefore,  EPA 
proposes  that  the  certification  governing 
detergent  additive  use  in  unleaded 
gasoline  be  considered  appUcable  to  the 
use  of  detergent  in  leaded  gasoline  as 
well.  EPA  requests  comments  on 
whether  the  certification  testing  done  on 
unleaded  foels  can  be  applied  to  leaded 
gasoUnes,  or  whether  an  alternative 
approach  is  necessary.  Such  comments 
should  take  into  account  the  fact  that 
the  emissions  control  equipment  on  the 
vehicles  used  in  the  detergent 
certification  program  which  have 
engines  designed  to  operate  on 
unleaded  gasoline  would  be 
compromised  by  operation  on  leaded 
gasoline. 

B.  Test  Fuels  for  Generic  National 
Certification 

The  test  foel  matrix  proposed  for 
generic  national  certification  of 
detergents  (i.e.,  for  use  in  all  but  the 
most  severe  gasolines  nationwide)  is 
intended  to  account  for  the  impact  of 
increasing  levels  of  the  selected  severity 
factors  and  their  potential  interactive 
effects.  A  series  of  four  test  foels  is 
proposed,  each  of  which  contains  at 
least  a  minimum  acceptable 
concentration/level  of  two  of  the  four 
nonoxygenate  severity  factors  (i.e., 
olefins,  sulfor,  T-90,  and  aromatics). 
Oxygenates  would  then  be  accounted 
for  by  splash-blending  them  into 
selected  foels  defined  by  this  method. 
The  concentrations/levels  of  the 
nonoxygenate  foel  parameters  not 
specified  in  a  particular  test  foel  would 
be  allowed  to  float.  That  is,  they  could 
be  at  any  value  otherwise  occurring  in 
the  test  foel,  but  could  not  be  artificially 


adjusted.  The  requirement  that  samples 
are  to  be  drawn  from  normal  refinery 
production  streams,  as  proposed  earlier, 
should  ensure  that  the  levels  of  these 
floating  parameters  would  not  be 
inappropriately  low.  Also,  EPA  believes 
that  this  approach  is  conservative  since 
match  blending  to  lower  the  octane 
level  of  the  gasoline  blend  stock  would 
tend  to  reduce  the  level  of  aromatics 
and  hence  the  severity  of  the  test  foel. 

The  Agency  is  considering  an 
alternative  approach  whereby  two  of  the 
nonoxygenate  foel  parameters  would  be 
held  at  a  relatively  high  concentration 
in  a  particular  test  fuel,  and  the  other 
two  would  be  require  to  meet  or 
exceed  a  specified  minimum 
concentration.  EPA  is  considering  a 
35th  percentile  minimum  concentration 
specification  on  the  other  two  foel 
parameters.  This  alternative  would 
provide  additional  assurance  that  the 
levels  of  the  two  otherwise  floating 
parameters  in  each  certification  foel 
would  not  be  inappropriately  low. 
However,  this  approach  might 
unreasonably  increase  the  ^fficulty  of 
locating  the  required  test  foels  among 
normal  refinery  streams.  EPA  requests 
comment  on  whether  the  added 
assurance  offered  by  this  alternative 
would  outweigh  the  additional 
difficulties  that  it  would  impose. 

There  are  six  possible  combinations  of 
the  four  nonoxygenate  foel  parameters 
taken  two  at  a  time.  However,  a  review 
of  the  AAMA  foel  survey  data  reveals 
that  certain  parameters  tend  to  vary 
together.  Thus,  the  members  of  certain 
parameter  pairs  occur  together  at  high 
levels  more  often  than  do  members  of 
other  parameter  pairs.  This  point  is 
illustrated  by  examining  the  relative 
predominance  of  foel  samples  for  which 
both  of  the  foel  parameters  in  a  pair 
occur  at  least  at  their  respective  65th 
percentile  concentrations.  The  results  of 
this  examination  are  simimarized  in 
Table  15. 


TAPLE  15.-NAT10NAL  CORREU^TION  OF  HiGH  CONCENTRATIONS/LEVELS  OF  TWO  FUEL  PARAMETERS  TAKEN  TOGETHER 


Ranking 
by  ^to. 

sarnples 

w/botti 

paramsat 

^65tti 

percent- 
iles' 


1 

2 

3 

4 

5 

6 

Notes: 


Pair  of  fuel  parameters  examined  ? 


T-90  &  Suffur 

T-90  &  Olefins  .... 
Olefins  &  Sutfur ... 
Aromatics  &  T-90 
Arom.  &  Sutfur  .... 
Arom.  &  Olefins  ... 


Pet  of  sanv 
ptes  wytxjtti 
params  at 
265ttn  per- 
centiles 


13.1 

12.0 

10.7 

7.4 

5.4 

4.8 


NonmaBred 
sample 
avail.3 


2.7 

2.5 
2.3 
1.5 

1.1 

10 
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(1)  The  65tti  parceotito  level  means  the  specific  concentrabonOlBwet  9»  m  ftM*  perameter  that  is  2  ttaat  found  in  66  percent  of  the  fuel  survey 
samples  wtten  considenng  the  subject  fuel  parametef  individuany.  The  65tb  percentile  level  was  calculated  indrviduaHy  for  eech  fuel  parameter 
beset*  an  a  review  of  AAMA  unleaded  s^soiine  fuel  survey  data:  t989-l991 .  surTVT>ef  and  winter,  all  grades  of  gasolioe,  Caiitorraa  gasoluie  ex- 
dudBd 

(2)  The  tM»  kiai  parainetera  net  in  the  pair  \«iwe  held  at  2  their  isspecttve  35th  percentile  levels  for  the  purpose  of  th^ 

(3J  Calculatad  by  dividing  the  percentage  of^fuel  samples  for  the  subject  parameter  pair  t>y  the  percentage  of  fuel  samples  lor  the  least  pre- 
dominate pair  (Le.,  pair  «6]. 


In  the  t^e.  all  six  possible 
combinations  of  the  four  defining  fuel 
parameters  are  listed  rn  descending 
frequency  order.  For  example,  the  most 
common  of  the  fuels  (fuel  1)  is  defined. 
by  th»  occuirenc*  of  both  members  of 
the  parameter  pair  T-90  and  sulfur  at 
values  equal  to  or  greater  tiian  their 
respective  65th  percentile  levels,  hi  all, 
13.1  percent  of  samples  in  the  fuel 
survey  correspond  to  this  specification. 
This  sample  frequency  is  2.7  times 
higher  than  the  frequency  of  the  lowest- 
ranking  6m1  (fuel  6).  which  is  deHned 
by  the  aroraaticsKtlefins  parameter  pair 
and  occurs  in  only  4.8  percent  of  fuel 
survey  samples. 

To  provide  for  effective  certification 
testing  while  limiting  the  number  of  test 
fuels  required.  EPA  proposes  that 
certification  testing  would  be  conducted 
on  four  fuels  that  would  be  defined  by 
specifications  related  to  the  first  four 
ranked  fuel  parameter  pairs  in  Table  15. 
This  scheme  largely  takes  into  account 
the  fuel  types  in  which  high 
concentrations  of  two  fuel  parameters 
are  normally  linked  due  to  refinery 
practices,  and  each  of  the  four 
nonoxygenate  fuel  parameters  is 
evaluated  in  at  least  one  test  fuel. 

The  first  three  test  fuels  emphasize 
the  individual  and  paired  efEects  of  fuel 
olefin,  sutfiir  content,  and  the  fuel's  T- 
90  distillation  point.  The  impact  of  high 
aromatic  content  in  combination  with 
T-90  wo»ild  be  considered  in  the  fourth 
test  fuel.  It  should  be  noted  that  the 
interaction  between  fuel  olefin  and 
sulfur  content,  which  has  a 
demonstrated  effect  on  PFID  fuel 
severity,  is  accounted  for  according  to 
specifications  on  pair  three.  EPA 
requests  comment  on  whether  the  use  of 
four  test  fuels  is  sufficient  to  account  for 
the  interactive  effects  of  the 
nonoxygenate  fuel  parameters,  or  if  it  is 
necessary  to  require  testing  on 
additional  fuels.  For  example,  testing 
could  be  required  on  a  matrix  of  six  test 
fuels  that  include  consideration  of  each 
of  the  possible  six  combinations  of  the 
nonoxygenate  fuel  parameters.  EPA  also 
requests  comment  on  whether  it  is 
acceptable  to  allow  two  of  the  four  test 
fuels  to  be  used  for  oxygenate  testing,  or 
whether  additional  test  fuels  should  be 
required  for  tikis  purpose.  These 


alternatives  are  discussed  in  more  detail 
later  in  the  text. 

Setting  the  required  values  for  each  of 
the  fuel  parameters,  in  each  of  the  four 
proposed  lest  fiiels  is  made  difficult  by 
the  lack  of  data  correlating  fuel  severity 
(tendency  to  form  PFED  and  IVD)  to 
specific  concentrations/levels  of  the 
relevant  fuel  parameters,  especially 
regarding  the  interactive  effects  between 
the  parameters.  As  discussed  earlier. 
EPA  believes  that  the  certification  test 
fuels  should  reflect  greater  than  average 
fuel  severity.  Thus,  to  begin  with,  each 
of  the  two  ftiel  severity  factors  which 
define  a  particular  test  fuel  must  be  at 
a  level  no  less  than  the  50th  percentile 
for  that  parameter  in  the  national 
gasoline  pool.  Beyond  the  SOth 
percentile,  EPA  proposes  that  the 
minimum  levels  for  each  pair  of 
parameters  should  be  based  on  fuel 
sample  availability,  as  determined  by 
actual  fuel  survey  data.  In  other  words, 
the  minimum  level  required  for  each  of 
the  two  parameters  highlighted  by  a 
given  test  fuel  would  be  determined  by 
an  analysis  of  fiiel  survey  data,  such  that 
a  certain  target  fraction  of  all  randomly 
chosen  fiiel  samples,  for  example  20 
percent,  would  be  expected  to  meet  or 
exceed  the  specified  minimums  for  the 
two  parameters. 

Fuel  sample  availabiUty  is  important 
for  two  reasons.  First,  the  test  fuel 
specifications  must  be  set  so  that  the 
gasoline  samples  that  meet  these 
specifications  can  be  obtained  without 
undue  difficulty  and  expense.  In 
addition,  although  a  direct  correlation 
between  sample  availability  and  test 
fuel  severity  does  not  exist,  the  ability 
to  locate  gasoline  saraplos  that  satisfy 
certification  test  fuel  requirements  does 
offer  some  indication  of  test  fuel 
severity  as  well  as  the  likelihood  of 
finding  more  severe  fuels  in  use. 

For  example,  if  test  fuel  specifications 
were  satisfied  in  15  percent  or  less  of 
randomly  selected  gasoline  samples, 
one  could  not  simply  assume  that  the 
test  fuels  were  more  severe  than  85 
percent  of  all  gasoline.  However,  one 
could  assume  that  the  test  fuels  were 
significantly  more  severe  than  average. 
Actual  fiiel  severity  probably  lies 
somewhere  between  percentile 
concentration  specifications  placed  on 
the  individual  parameters  and  the 


inverse  of  sample  availability.  For 
ex£unple,  if  a  60th  percentile 
concentration  specification  on  each  of 
the  two  individual  fuel  parameters  in  a 
given  test  fuel  yielded  a  20  percent 
sample  availability,  EPA  believes  that 
one  might  reasonably  conclude  that  the 
certification  test  fuel  would  be  more 
severe  than  60  to  80  f>ercent  of  the 
gasoline  sold  within  the  area  sampled 
for  the  fuel  parameter  pair  considered. 
Note  that  the  percentile  concentration 
values  for  individual  parameters  are 
such  as  those  illustrated  in  Figures  1- 
4,  while  the  sample  availability  refers  to 
the  percentage  of  fuel  samples  that  have 
two  fuel  parameters  at  a  given 
concentration  or  higher. 

Using  AAMA  national  fuel  survey 
data,  EPA  evaluated  three  fuel  severity 
scenarios.  The  results  are  shown  in 
Table  16.  The  first  scenario  is 
constructed  to  provide  a  25  percent 
sample  share;  i.e.,  at  Least  25  percent  of 
the  fuel  survey  samples  would  have 
levels  of  the  two  fuel  parameters  in  each 
test  fuel  at  or  above  the  values  specified. 
Similarly,  the  second  scenario  would 
provide  a  20  percent  sample  share  and 
the  third  a  IS  percent  sample  share. 
Each  of  these  fuel  severity  scenarios 
would  result  in  dilferent  test  fuel 
specifications,  and  hence  a  different 
requirement  on  the  amount  of  additive 
that  would  be  required  for  in-use  fuels. 
The  specific  percentile  concentrations 
shown  in  the  table  for  the  paired  fuel 
■  parameters  defining  each  certification 
test  fuel  were  determined  by  calculating 
the  percentage  of  samples  that  satisfied 
fuel  compositional  requirements  under 
these  various  scenarios.  By  an  iterative 
process,  percentile  concentration  values 
were  determined  that  would  provide  the 
desired  sample  availabilities.  Gasoline 
sold  in  California  was  excluded  firom 
the  fuel  survey  data  used  to  define  the 
national  certification  test  fuels.  EPA 
believes  that  this  is  appropriate  because 
the  Agency  anticipates  that  gasoline 
marketed  in  California  would  comply 
with  the  federal  certification 
requirements  through  use  of  data  used 
to  obtain  certifications  under  the  CARB 
detergent  certification  prograun  (see 
Section  FV.  D.),  because  this  is  the  most 
efficient  way  to  satisfy  both  federal  and 
state  detergent  certificatiou 
requirements. 
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Ttk  Fuel  II 

Test  Fuel  #2 _.... 

Test  Fuel  #3 

Test  Fuel  #4 


Table  16.-Nat(onal  (All-Grade,  Oxy/Nonoxy)  Certification  Test  Fuels 


NonoKy  fuel  parameters 
on  whKh  the  test  fuel  re- 
quirements are  tiased  ^ 


Sulfur  (weight  %)  .' 

T-90  (degrees  F) 

Olefins  (volume  %)  ._. 

T-90  (degrees  F) 

Olefins  (volume  %)  

SuWur  (volume  %)  

Aromatjcs  (volume  %) 
T-90  (degrees  F) 


Note: 


25%  sample  share  severity 
scenario:  min  level  requirea? 


60th.0.030% 

60th-338» 

60th-8.8%  .... 

60th-338« 

60th-8.8%  .... 
60th-0.03%  .. 
50th-28.6%  .. 

sothmaas"  ..„. 


20%  sample  share  severity 
scenario:  min  level  required 


65th-0.033%  .._. 

65th»340" „ 

65th-ia.7% 

65th-340° 

65th- 10.7%  .. 

65th»0.033% 

55th-29.2% „ 

55th-336- 


15%  sample  share  severity 
scenario:  mm  level  required 


70th-a036%. 

70th-342«. 

70th>11.5%. 

70th-342<'. 

70th-11.5%. 

70th-0.036%. 

60th«30.0%. 

80th-338". 


J1)^Selected  oxygenates  wou«  be  required  to  be  btended  into  h^  of  the  fuete  defined  above  .n 


.^l^J^^.  cor^centratlon  and  <»Wrjdina  specific  concentratKWtevel.  The  percentrte  concenfratwn  is  defined  as  the  percentaoe  of  fuel 

I  of  the  Toel  parameter  consKtered  (taken  «lr«dually)  that  s  equal  to  (SlST^ 


survey  samples  that  have  a  concentration 


EPA  behoves  that  the  scenario  in 
Table  16  based  on  a  20  percent  sample 
sbere  provides  an  appropriate  balance  of 
test  fuel  severity  versus  availabihty.  A 
one  in  five  random  chance  of  finding 
one  of  the  required  test  fuels  should  not 
cause  inordinate  cost  (See  the  Draft 
Replatory  Impact  Analysis  in  the 
public  docket.)  Therefore,  the  test  hiels 
for  the  national  certification  option  (all 
gasoline  grades,  including  both 
oxygenated  and  nonoxygenated  fuels, 
i.e..  National  All-grade,  Oxy/Nonoxy 
Certification)  are  proposed  to  be  based 
on  this  scenario.  As  the  table  shows,  the 
individua)  parameters  in  test  fuels  1,  2, 
and  3  occur  at  their  respective  65th 
percentile  values  and.  in  the  designated 


paired  combinations,  provide  20  percent 
sample  availability.  In  test  fuel  4,  the 
same  sample  availability  Is  provided 
with  the  individual  parameters 
occurring  at  their  respective  55th 
percentile  values. 

To  account  for  the  potential  impact  o( 
oxygenates  on  a  gasoline's  deposit 
forming  tendency,  EPA  proposes  that  10 
percent  fuel  grade  ethanol  be  splash 
blended  into  one  of  the  test  fuels 
defined  above  and  15  percent  MTBE 
into  another.  Very  little  data  is  available 
on  which  to  base  the  determination  of 
which  of  the  test  fuels  should  be 
targeted  for  blending  with  oxygenates. 
EPA  believes  that,  in  view  of  the 
demonstrated  interactive  effect  between 


fuel  olefin  and  sulfur  content,  test  fuel    . 
3  should  not  be  selected  for  oxygenate 
blending  because  such  blending  would 
tend  to  dilute  the  olefin  and  sulfur 
content  in  the  finished  test  fuel.  EPA 
proposes  that  10  percent  fuel  grade 
ethanol  must  be  added  to  the  test  fuel 
which  conforms  to  the  compositional 
requirements  of  fuel  1  in  Table  15  and 
that  15  percent  fuel  grade  MTBE  be 
added  to  the  test  fiiel  conforming  to  the 
compositional  requirements  of  fuel  2  in 
the  table.  In  summary,  EPA  proposes  the 
four  certification  test  fuels  for  the 
national  certification  option  detailed  in 
Table  17. 


Table  17:  Test  Fuels  for  Natoi^l  Certification  (All  Grades,  Oxy/NonOxy) 


Sulfur  (Wt  %)  .. 

T-90  (Tf) 

Clef.  (Vol  %)  .„ 
Afomaf  (Vol  %) 
Oxygnt  (Vol  %) 


Jl      . 

By  demonstrating  compliance  with 
both  the  PFID  and  IVD  control 
performance  standards  in  vehicle  tests 
using  each  of  these  four  test  fuels,  an 
applicant  could  obtain  certification  for 
the  subject  detergent  additive  for  use  in 
all  but  the  most  severe  gasoline  sold  in 
the  United  States,  including  imported 
gasoline.  This  certification  would  be 
valid  for  use  of  the  additive  in  gasoline 
containing  any  oxygenate  compound  as 
well  as  in  nonoxygenated  gasoUnes. 
EPA  requests  comment  on  whether  this 
scheme  adequately  acxxiunts  for  the 
impact  of  oxygenates.  Comments  with 
accompanying  data  would  also  be 
welcome  that  would  help  to  refine  the 


Test  fuel/min  param  vais 


•1 


0.033 
340 


10% 
EtOH 


f2 


340 
10.7 


15% 
PwrTBE 


«3 


0.033 
"lOJ 
None 


336 

"29^2 

None 


determination  of  which  test  fuels  ere 
most  appropriate  for  oxygenate 
blending.  In  addition,  comment  is 
solicited  on  the  extent  to  which  testing 
on  ethanol-  and  MTBE-  containing  fuels 
adequately  demonstrates  that  the  subject 
detergent  additive  could  maintain  the 
required  level  of  performance  in  fuels 
containing  any  other  oxygenates. 

To  provide  additional  flexibihty,  EPA 
further  proposes  that  an  applicant  for 
detergent  additive  certification  under 
both  the  national  and  PADD 
certification  options  could  choose  to  test 
the  additive  in  fewer  than  four  test  fuels 
if  the  following  criteria  were  satisfied: 
(1)  The  specified  "high  level"  of  each  of 


the  nonoxygenate  and  oxygenate 
parameters  required  in  the  proposed 
four  test  fuels  for  the  nation  or  PADD 
must  be  represented  in  the  abbreviated 
test  fuel  matrix.  (2)  Ethanol  and  MTBE 
must  be  tested  in  separate  test  fuels.  (A 
minimum  of  two  test  fuels  is  thus 
required.)  (3)  The  pairs  of  "high  level" 
parameters  in  the  proposed  four  test 
fuels  must  also  be  represented  in  the 
abbreviated  test  fuel  matrix.  Thus,  in  the 
case  of  national  certification  each  of  the 
following  parameter  pairs  must  be 
present  in  combination  at  the  levels  in 
Table  17  in  the  same  test  fuel:  Sulfur 
and  T-90,  olefins  and  T-90,  olefins  and 
sulfur,  and  aromatics  and  T-90. 
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Whfle  a  large  variety  of  combinations 
is  possible,  the  following  two  faels 
could  be  us^d,  for  example,  rather  than 
the  four  test  fuels  specified  in  Table  17 
to  accomplish  national  certification.  The 
first  test  fuel  could  have  0.033  weight  * 
percent  sulfur,  10.7  volume  percent 
olefins,  and  T-90  distillation  point  of 
340  °F  prior  to  the  addition  of 
oxygenate,  and  contain  10  percent 
splash-blended  ethanol.  This  fuel  would 
satisfy  the  third  criterion  above  for  three 
of  the  four  required  parameter  pairs  (i.e., 
sulfur  and  T-90,  olefins  and  sulfur,  and 
olefins  and  T-90).  Thus  the  second  test 
fuel  would  need  to  have  the  fourth 
required  parameter  pair  at  the  specified 
levels  (i.e.,  29.2  voliune  percent 
aromatics  and  T-90  of  336  'F  prior  to 
the  addition  of  oxygenate)  as  well  as 
containing  15  percent  spleish-blended 
MTBE.  Comments  are  requested  on  tbe 
usefulness  and  appropriateness  of  this 
proposal  to  allow  certifiers  to  collapse 
the  four-fuel  test  matrix  into  as  few  as 
two  fuels. 

On  the  otber  hand,  EPA  is  considering 
an  alternative  applicable  to  both  tbe 
national  and  PADD  certification  options 
whereby  the  basic  testing  framework 
would  require  six  test  fuels  instead  of 
four.  For  national  certification,  the  first 
four  certification  test  fuels  would 
conform  to  the  specifications  on  the 
nonoxygenate  parameters  for  fuels  1-4 
in  Table  17,  but  would  contain  no 
oxygenates.  To  account  for  the  impact  of 
oxygenates,  testing  for  national 
certification  testing  would  also  be 
required  on  two  additional  fuels  tbat 
would  conform  to  the  specifications  for 
fuels  1  and  2  in  Table  17.  Test  fuels  for 
PADD  certification  would  be  defined  in 
a  similar  fashion. 

The  opportunity  to  collapse  tbe 
number  of  test  fuels  could  be  retained 
imder  tbis  alternative  six-fuel  testing 
framework.  All  the  criteria  listed  above 
for  collapsing  tbe  four-fuel  matrix  into 
as  few  as  two  fuels  would  hold,  except 
that  under  the  six-fuel  testing 
framework  a  minimum  of  three  fuels 
would  be  required.  One  would  contain 
ethanol,  one  would  contain  NfTBE,  and 
the  third  would  contain  no  added 
oxygenate.  Each  such  fuel  would  be 


required  to  contain  at  least  one  of  tbe 
"high-level"  parameter  pairs,  and  all 
specified  parameter  pairs  would  need  to 
be  represented  in  at  least  one  fuel. 

The  six-fuel  testing  framework  might 
improve  the  effectiveness  of  tbe 
certification  testing  program  because  the 
impact  of  the  parameters  of  interest 
would  be  evaluated  with  and  without 
dilution  by  oxygenate  blending. 
However,  the  additional  test  fuels 
would  naturally  increase  the 
certification  cost.  EPA  requests 
comment  on  whether  the  benefits  of  this 
option  outweigh  the  costs.  The  reader  is 
directed  to  Section  VI  for  a  discussion 
of  other  alternatives  for  certifying 
nonoxygenated  and  oxygenated  fuels. 

As  described  previously,  EPA 
proposes  tbat  the  national  certification 
test  fuels  must  be  drawn  from  normal 
production  gasoline  at  normally 
operating  gasoline  distribution  and/or 
production  facilities  within  the  United 
Slates.  Certification  test  fuels  may  not 
be  adjusted  artificially  to  change  the 
chemical  characteristics  of  any  of  the 
four  nonoxygenate  fuel  parameters 
discussed  above.  The  certification 
gasolines  do  not  necessarily  need  to  be 
drawn  &t>m  facilities  that  are  owned 
and/or  operated  by  the  certification 
applicant.  To  ensure  that  the  test  fuel 
composition  is  not  unique  to  a  special 
refinery  process,  EPA  proposes  that 
national  certification  test  gasolines  may 
not  be  drawn  from  gasoline  stock  that  is 
certified  under  the  fuel  specific  option. 

To  further  ensure  that  national 
certification  test  fuels  are  truly 
representative  of  the  deposit  forming 
tendency  of  the  gasoline  pool,  and  to 
help  account  for  unknown  factors  in 
fuel  composition  which  may  vary  from 
one  region  of  the  nation  to  the  next,  EPA 
proposes  that  each  of  the  required  test 
fuels  must  be  drawn,  one  each,  from  a 
separate  refinery  or  distribution  facility. 
Furthermore.  EPA  proposes  that  the 
certification  test  fuels  must  be  drawn 
from  at  least  two  different  PADDs.  A 
review  of  AAMA  fuel  survey  data 
indicates  that  the  percent  availability  of 
any  given  test  fuel  within  PADDs  I  &  HI 
is  greater  than  for  the  nation  as  a  whole. 
Conversely,  availability  within  PADDs  II 


and  rv  tends  to  be  less  than  the  national 
average.  Therefore,  the  proposed 
requirement  that  the  certification  test 
fuels  come  from  at  least  two  difi^erent 
PADDs  does  not  further  restrict  the 
ability  to  locate  the  needed  test  fuels, 
whereas  requiring  that  each  test  fuel 
come  from  a  separate  PADD  would  tend 
to  do  so.  EPA  requests  comment  on 
whether  the  requirement  for  sampling 
from  twd  different  PADDs  is  sufficient. 

C.  Test  Fuels  for  Generic  PADD 
Certification 

EPA  proposes  that,  under  the  PADD 
certification  option,  conformance  to  the 
required  performance  standards  would 
be  demonstrated  via  testing  on  a  set  of 
four  designated  certification  test  fuels 
drawn  from  facilities  within  the  PADD 
for  which  a  certification  is  sought. 
Fewer  than  four  test  fuels  could  be  used 
according  to  the  same  criteria  described 
imder  the  national  certification  option, 
as  applied  to  the  test  fuel  matrix 
specified  for  a  given  PADD  certification. 
A  certification  number  granted  on  the 
basis  of  testing  in  the  generic  PADD- 
specific  test  fuels  would  be  valid  for  use 
of  the  certified  detergent  in  all  but  the 
most  severe  gasolines  sold  within  the 
PADD  in  question. 

The  manner  in  which  the  proposed 
specifications  for  the  PADD  test  fuels 
were  determined  parallels  that 
described  for  the  national  option,  with 
the  exception  that  the  fuel  survey  data 
used  was  specific  to  the  PADD  under 
consideration.  Similar  to  the  national 
option,  the  relative  predominance  of 
fuel  samples  that  have  both  of  the  fuel 
parameters  in  a  pair  at  least  at  their 
respective  65th  percentile 
concentrations  was  examined  in  each 
PADD.  As  evidenced  in  Table  18.  there 
are  several  differences  within  the 
PADDs  in  terms  of  the  likelihood  of 
finding  both  of  the  parameters  in  the 
various  parameter  pairs  at  a  high 
concentration/level  in  the  same  fuel 
sample.  The  differences  between  the 
PADDs  were  considered  by  EPA  in 
deciding  which  parameter  pairs  to  use 
in  defining  the  certification  test  fuels  for 
each  PADD. 


Table  18.— Correlation  of  High  Concentrations/Levels  of  Two  Fuel  Parameters  Taken  Together  Within  the 

PADDs 


Fuel  parameter  pairs  examined  (natl  ranking)  z 


Ranking  w/in  PADD-No.  of  fuel  samples  w/both  params  at  >65tti 
percentile  levels  ^ 


PADD  I 


PADD  II    PADD 


PADD  IV    PADD  V 


T-90  &  sulfur  (natl  pair  #1) 

T-90  &  olefins  (nan  pair  #2 

Olefins  &  sulfur  (nan  pair  «3) .... 
Aromatics  &  T-90  (natT  pair  #4) 
Aromatics  &  sulfur  (nan  pair  fS) 


1 
3 
2 

3  4/5 
34/5 


1 

2 

3 

34/5 

3  4/5 


31/2 
31/2 

3 
5 
6 
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Fuel  parameter  pairs  examined  (natl  ranking) ' 


Arom.  &  olefrns  (nan  pair  »6) 


Ranking  w/in  PADQ-No.  of  fuel  samples  mlboth  params  at  s«5th 
percentile  levels ' 


PADD  I 


Notes:  (1.)  (2):  See  notes  1  and  2  Table  17. 

(3)  Ranking  ot  ttiese  pain  was  essentially  the  same  within  ttie  sutiject  PADD. 


PADD  II 


PADD  III 


PADD  IV 


PADDV 


Within  PADDs  I.  U,  HI,  and  V  the  top 
three  ranked  fuel  pairs  (T-90/Sulfur,  T- 
90/Olefins.  and  Olefins/Sulfur)  are  the 
same  as  those  ranked  in  the  top  three 
nationally  (See  Table  15),  although  the 
relative  ranking  among  the  three  pairs 
varies  In  relation  to  the  national 
ranking.  In  PADD  IV,  fuels  with  high 
olefin  and  sulfur  content  (nationally 
ranked  pair  3)  have  a  relatively  low 
incidence  of  occurrence  and  are  not 
included  in  the  top  three.  However,  due 
to  the  demonstrated  impact  on  deposit 
forming  tendency  of  fuels  with  high 
olefin  and  sulfur  content  (See  Section 
ni)  EPA  believes  that  it  is  necessary  that 
this  pair  be  included  in  defining 
certification  test  fuels.  Therefore,  the 
top  three  national  fuel  parameters  are 
also  profjosed  for  use  in  defining  the 
first  three  test  fuels  for  certification 
within  each  of  the  PADDs. 

To  represent  gasoline  aromatics 
content  in  the  PADD  certification  test 
fuel  matrix,  EPA  believes  that  a  fourth 
test  fuel  should  be  defined  according  to 
specifications  on  the  fuel  parameters  in 
pair  4.  EPA  believes  that  fuel  pair  4  is 
the  best  choice  among  the  other  pairs 
which  include  aromatics  because  of  the 
relatively  high  ranking  of  fuel  pair  4 
Within  the  PADDs,  and  the  uniformity 
of  test  fuel  requirements  that  this  would 
provide. 

Based  on  these  coasiderations,  the 
test  fuel  matrix  specified  for  national 
certification  would  be  a  reasonable 


choice  for  certification  within  each  of 
the  PADDs.  Therefore,  EPA  proposes 
that  this  matrix  be  used  for  PADD 
certification  testing,  with  the  required 
percentile  concentration  values  for  each 
test  fuel  set  relative  to  fuel 
compositional  variability  within  the 
subject  PADD. 

EPA  is  also  considering  an  alternative 
whereby  the  PADD  certification  test 
fuels  would  be  defined  based  on  the 
four  most  predominant  fuel  pairs  in 
each  PADD.  Thus  the  certification  test 
ftiels  for  PADDs  I,  n,  and  III  would  be* 
defined  based  on  specifications  on  the 
same  four  parameter  pairs  used  to 
define  the  national  certification  test 
fuels:  T-90/Sulftu-,  T-90/Olefin8, 
Olefins/Sulfur,  and  Aromatics  and  T- 
90.  However,  the  certification  test  fuels 
in  PADDs  IV  and  V  would  be  defined  by 
different  parameter  pairs.  The  PADD  IV 
certification  test  fuels  would  be  based 
on  the  following  parameter  pairs:  T-90/ 
Sulfur,  T-  90/Olefins.  Aromatics/T-90, 
and  Aromatics/Sulfur.  In  PADD  V,  the 
test  fuels  would  be  defined  by 
specifications  on  the  following 
parameter  pairs:  T-90/Sulfur,  T-90/ 
Olefins,  Olefins/Sulfur,  and  Aromatics/ 
Olefins.  Because  these  certification  test 
fuels  would  be  based  on  the 
combinations  of  fuel  parameters  most 
likely  to  occiu-  at  high  concentrations 
together  in  each  PADD,  this  option 
might  be  considered  to  provide  more 


representative  certification  testing 
results.  However,  under  this  option,  the 
important  combination  of  high  olefins 
and  high  sulfur  would  not  be 
represented  by  acertification  test  fuel  in 
each  PADD.  ThBT^ore,  EPA  believes 
that  this  option  would  not  provide 
superior  assurance  of  proper  levels  of 
additization  in  the  PADDs.  EPA  requests 
comment  on  the  adequacy  and 
appropriateness  of  the  proposed  and 
alternative  methods  for  defining  test 
fuels  for  the  PADD  certification  option. 

As  in  the  national  certification  option, 
EPA  analyzed  three  scenarios  reganiing 
the  severity  of  certification  test  fuels, 
based  on  the  availability  of  gasolines 
within  each  PADD  that  satisfy  given 
compositional  requirements.  These 
results  are  presented  in  Tables  19-23. 
As  for  the  national  option,  EPA  believes 
that  the  test  fuel  specifications  that 
yield  a  20  percent  fuel  availabifity 
provide  the  proper  balance  of  test  fuel 
severity  and  reasonable  likelihood  of 
finding  such  fuels  in  use.  Consistent 
with  that  position,  EPA  proposes  that 
PADD  test  fuel  specifications  based  on 
20  percent  fiiel  availability  be  used  to 
define  the  certification  test  fuels  within 
each  PADD.  The  resulting  test  fuel 
specifications  are  presented  in  Tables 
24-28.  The  proposed  requirements  on 
oxygenate  blending  into  the  certification 
test  fuels  are  identical  to  those  detailed 
under  the  national  certification  option. 


TABLE  19.— PADD  I  (All-Grade.  Oxy/Nonoxy)  Certification  Test  Fuel  Severity  Scenarios 


list  Fuel  t1 
T  9st  Fuel  »2 
Test  Fuel  «3 
Test  Fuel  #4  . 


Nonoxy  fuel  parameters  on 

which  requirerr^nts  are 

based  1 


SuHur  (weight  %)  

T-90  (degrees  F) 

Olefins  (volume  %)  .... 

T-90  (degrees  F)  

Oiefins  (volume  %)  .... 

Sulfur  (volume  %)  

Aromatics  (volume  %) 
T-90  (degrees  F)  


25%  sample  seventy  sce- 
nario: mm.  level  required  2 


60th-0.032% 

60th-341"' 

60th-l2.7%  .. 

60th-341'' 

60th- 12.7%  .. 
60th=0.032% 
45th-29.1%  .. 
45th»336'' 


20%  sample  seventy  sce- 
nafK>:  mtn.  level  required 


65th=0.036% 

65th.^44'' 

65th- 13.3%  .. 

65th=.344'' 

65th=13.3%  .. 
65th-G.036% 
50l*u29.7%  ... 
50ttv338" 


1 5%  sample  seventy  see- 
r»ario:  min.  level  required 


70th=0.039%. 

70th=346°. 

70th-13.9V 

7Cth=346''. 

70th-13.9%. 

70th-0.039%. 

55th=30.3%. 

55ttk^9°. 


^Mes: 


^  1)  10^,*^' Qfade  emanol  must  be  added  to  a  fuel  which  conforms  to  the  compositional  requirements  of  fuel  11.  15%  fuel  grade  MTBE  must 
be  added  to  a  fuel  w+iich  con1orTr.s  to  ttie  corrpositional  requirements  of  fuel  #2. 
2)  Percentile  concentralton  &  corresponding  specific  cor>centration/level. 
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Table  20.— PADD  II  (All-Grade.  Oxy/Nonoxy)  Certification  Test  Fuel  Severity  Scenarios 


• 

Nonoxy  fuel  parameters  on 

which  requtrements  are 

based' 

25%  sample  severity  sce- 
nario: mia  level  required  2 

20%  sample  severity  sce- 
nario: min.  level  required 

15%  sample  severity  sce- 
nario: min.  level  required 

Test  Fuel  f  1 

Sulfur  (wewht  %)  

60lh-0.033% 

65th-0.036% .:.:!...'. 

70th.0.040%. 

Test  Fuel  #2 

T-90  (degrees  F) „ 

Olefins  (volume  %)  

60th-i338- - 

60th-8.9% 

65th-340» 

65th-9.5% 

70th-34r. 
70th-9.9%. 

T-90  (degrees  F) 

Otefirw  (volume  %)  

Sulfur  (volume  %)  

Aromatics  (voIuitw  %)  

T-90  (degrees  F) 

60lh-338* 

55th-8.6% „ 

55th-0.030%  ...» 

55th-27.9%  _ 

66th-340" 

70th-34r. 

Test  Fuel  »3 

60th-8.9% 

65th>9.5%. 

60th-0.033% 

65th>0.035%. 

Test  Fuel  $4 

60th-28.6% 

65th»29.1%. 

SSth-aST* 

60th-338" 

65th-340°. 

Notes:  (1).  (2)  See  notes  for  Table  19. 

Table  21.— PADD  III  (All-Grade.  Oxy/Nonoxy)  Certification  Test  Fuel  Severity  Scenarios 


Nonoxy  fuel  parameters  on 

which  requirements  are 

based' 

25%  sample  severity  sce- 
nario: mia  level  required  * 

20%  sample  severity  sce- 
nario: min.  level  required 

1 5%  sample  seventy  sce- 
nario: min.  level  required 

Test  Fuel  #1 

Suffur  (weight  %)  

T-90  (degrees  F) 

eOth-O  028% 

65th«0.030% 

75th-0.036%. 

60th-342« 

60th»12.0 

65th-344<' 

65th-12.7% 

65th-344'' 

65th-12.7% 

65tt>-0.030% 

75th-348°. 

Test  Fuel  t2 

Olefins  (volume  %)  

T-90  (degrees  F)  

Olefins  (volume  %)  

Sulfur  (volunw  %)  

70th- 13.3%. 

Test  Fuel  #3 

60th-342° 

60th-1 2.0% 

70th-346°. 
70th- 13.3%. 

60th-0  028% 

70th-0.032%. 

Test  Fuel  §4 _.. 

Aromatics  (volume  %)  

T-90  (deorees  R       

50th«28.4% 

55th-29.1% 

60th-29.9%. 

50th-338« 

55th-340° 

60th-342°. 

Note:  (1),  (2)  See  notes  for  Table  19. 

Table  22.— PADD  IV  (All-Grade,  Oxy/Nonoxy)  Certification  Test  Fuel  Severity  Scenarios 


Nonoxy  fuel  parameters  on 

which  requrements  are 

based' 

25%  sample  severity  sce- 
nario: min.  level  required  2 

20%  sample  severity  sce- 
nario: min.  level  required 

15%  sample  severity  sce- 
nario: min.  level  required 

Test  Fuel  #1 

Sulfur  (weight  %)  

55th-0.045% 

60th-0.052% 

65th-0.060%. 

Test  Fuel  #2 

T-90  (degrees  F) 

Olefins  (volume  %)  

T-90  (degrees  F) 

Olefins  (volume  %)  

Sulfur  (volume  %) ' 

55th-327» 

55th-10.5% 

60th-329" 

60th- 11.2% 

60th-329' 

55th-10.5% 

55th-0.045% 

65th-33r. 
70th- 1 1 .9%. 

Test  Fuel  »3 

55th-327« 

50th-1 0.2% 

70th-33r. 
60th- 11. 2%. 

50th-0.040% 

60th-0.052%. 

Test  Fuel  #4 

Aromatics  (volume  %)  

T-90  (degrees  F) 

60th-23  8% 

65th-24  6% 

70tti-25  6%. 

60th-329° 

65th-331  • 

70th-332». 

Note:  (1).  (2)  See  notes  for  Table  19. 

Table  23.— PADD  V— Without  California  (All-Grade,  Oxy/Nonoxy)  Certification  Test  Fuel  Severity 

Scenarios 


Test  Fuel  #1  . 
Test  Fuel  #2 
Test  Fuel  #3 
Test  Fuel  #4 


IMoooxy  fuel  parameters  on 

wtvcn  requirenients  are 

based* 


Sulfur  (weight  %)  

T-90  (degrees  F) 

Olefins  (volume  %)  .... 

T-90  (degrees  F) 

Olefins  (volume  %)  .... 

Sulfur  (volume  %)  

Aromatics  (volume  %) 
T-90  (degrees  F) 


25%  sample  severity  sce- 
nario: min.  level  required  2 


55th-0.014% 

55th-334<' 

60th-6.6%  ..., 

60th-335'' 

60th-6.6%  ... 
60th-0.015% 
45th-31.7%  . 
45th-332»  .... 


20%  sample  severity  sce- 
nario: min.  level  required 


60th-0.015% 

60th-335'' 

65th-7.0%  .... 

65th-336'' 

65th-7.0%  ... 
65th-0.016% 
50th-32.3%  . 
50th-332«  .... 


15%  sample  severity  sce- 
nario: min.  level  required 


70th-0.017%. 

70th-338». 

70th-7.6%. 

70th-338». 

70th-7.6%. 

70th-0.017%. 

55th-33.0%. 

55th-334". 


Note:  (1),  (2)  See  notes  for  Tatile  19. 


Table  24.— PADD  1  Minimum  Test  Fuel  Parameter  Values 

«i 

*2 

#3 

»4 

Sulfur  (Wt  %)  

0.036 
344 

0.036 

T-90  CF) 

344 
13.3 

338 

Olefins  (Vol  %) , 

13.3 
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Table  24.— PADD  I  Minimum  Test  Fuel  Parameter  VALUES-Continued 


Aromatic  (Vol  %) 
Oxygeni  (Vol  %) 


«1 


10% 
EtOH 


«2 


15% 
MTBE 


»3 


None 


«4 


29.7 
None 


Table  25.— PADD  II  Minimum  Test  Fuel  Parameter  Values 


Sulfur  (Wt  %)  

T-90  (^ „. 

Olefins  (Vol  %) ... 
Aromatic  (Vol  %) 
Oxygent  (Vol  %) 


11 


0.035 
340 


10% 
EtOH 


■12 


340 
9.5 


15% 
MTB^ 


«3 


0.033 
None 


t4 


338 


28.6 
None 


Table  26.— PADD  III  Minimum  Test  Fuel  Parameter  Values 


Sulfur  (Wt  %) 

T-90  (»F) 

Olefins  (Vol  %) 


Aromatic  (Vol  %) 
Oxygent  (Vol  %) 


•1 


0.030 
344 


10% 
EtOH 


12 


344 
12.7 


15% 
MTBE 


#3 


0.030 

12.7 

None 


#4 


340 


29.1 
None 


Table  27.— PADD  IV  Minimum  Test  Fuel  Parameter  Values 


Sulfur  (Wt  %)  

T-90  CF) 

Olefins  (Vol  %)  _. 
Aromatic  (Vol  %) 
Oxygent  (Vol  %) 


«1 


0.052 
329 


10% 
EtOH 


#2 


329 
11.2 


15% 
MTBE 


«3 


0.045 

ioi 

None 


•4 


331 


24.6 

f^ne 


Table  28.-PADD  V  (w/o  Cauf.)  Min.  Test  Fuel  Parameter  Values 


Sulfur  (Wt  %)  

T-90  CF) 

Olefins  (Vol  %) ... 
Arorriatic  (Vol  %) 
Oxygent  (Vol  %) 


«1 


0.015 
335 


10% 

Eton 


•2 


336 
7.0 


10% 
MTBE 


#3 


0.016 
None 


#4 


332 


32.3 
Norw 


EPA  proposes  that  PADD  certification 
test  fiiels  must  not  be  drawn  from 
segregated  gasoline  stock  that  is  covered 
by  a  fuel  specific  certification.  To 
enhance  their  representativeness  (in 
terms  of  deposit-forming  tendency), 
EPA  further  proposes  that  each  of  the 
test  fuels  for  PADD  certification  must  be 
drawn  from  a  separate  facility  within 
the  subject  PADD.  EPA  requests 
comment  on  these  proposed  test  fuel 
requirements. 

In  parallel  to  the  national  case,  EPA 
is  considering  an  alternative  approach 
to  PADD  certification  which  would 
require  testing  on  six  fuels  rather  than 
four.  The  first  four  fuels  would  be  the 


same  as  those  proposed  in  Tables  24-28, 
except  without  oxygenate.  Fuels  5  and 
6  would  be  identical  to  fuels  1  and  2  in 
Tables  24-28.  As  discussed  for  the 
national  certification  option,  this 
alternative  approach  would  also  include 
the  opportunity  to  collapse  the  total 
number  of  required  test  fuels  down  to  as 
few  as  three.  The  same  guidelines 
would  be  in  effect,  as  applied  to  the 
PADD-specific  fuels. 

D.  Fuel  Specific  Certification  Test  Fuels 

Unlike  the  test  fuels  described  above 
for  certification  testing  under  the 
national  and  PADD  options,  which  are 
designed  to  represent  fungible  friel 


supplies,  the  certification  test  fuels 
imder  the  fuel  specific  option  must  be 
tailored  to  represent  the  unique  deposit- 
forming  tendency  of  segregated  gasoline 
pools.  EPA  believes  that,  in  many  cases, 
the  fuel  parameters  used  under  the 
regional  options  above  can  be  used  to 
adequately  characterize  an  applicant's 
gasoline  composition  under  the  fuel 
specific  option,  and  proposes  that 
specifications  on  these  parameters 
would  provide  the  primary  basis  by 
which  fuel  specific  certification  test 
fuels  would  ordinarily  be  defined. 
However,  EPA  proposes  that  other 
parameters  could  be  used  in  addition  to 
the  standard  parameters  (aromatics. 
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olefins.  T-90,  and  sulfur).  In  order  to 
use  other  Darameters,  the  appUcant  for 
fuel  spednc  certification  would  need  to 
submit  test  data  to  EPA  to  demonstrate 
that  the  subject  parameters  affect 
deposit-forming  severity  of  the 
segregated  gasoline  pool  for  which  the 
certification  is  sought.  In  addition,  the 
applicant  would  be  required  to  submit 
to  EPA  a  test  method  approved  by  the 
American  Standards  for  Testing  and 
Materials  (ASTM)  to  measure  the 
subject  fuel  parameters  in  finished 
gasoline.  The  use  of  additional 
parameters  would  be  subject  to  EPA's 
prior  approval.  The  Agency  would 
respond  to  such  requests  within  90  days 
after  receiving  the  test  data  to  support 
the  use  of  the  additional  parameters. 
Comments  are  requested  on  the 
likelihood  that  additional  fuel 
parameters  would  be  used  by  applicants 
for  fuel  specific  certification,  since  the 
fuel  specific  test  fuel  might  in  any  case 
refiect  average  leveb  of  other 
parameters.  One  reason  why  the  use  of 
additional  parameters  might  be  useful  is 
to  ensure  that  EPA  confirmatory  testing 
was  conducted  using  a  test  fuel(s)  that 
did  not  have  an  inappropriately  high 
level  of  subject  additional  parameter. 

EPA  proposes  that  in  order  to 
characterize  the  composition  of  a 
segregated  gasoline  pool  for  fuel  specific 
certification,  an  applicant  would  be 
required  to  create  and  maintain  fuel 
survey  data  from  each  of  the  facilities 
that  contribute  to  the  subject  pool  for  a 
complete  year.  At  a  minimum,  this  data 
would  include  monthly  measurements 
of  gasoline  aromatics,  olefin,  and  sulfur 
content,  T-QO  distillation  point,  and  any 
other  fuel  parameters  which  the 
applicant  may  propose  to  use  for 
defining  the  test  fuels.  The  applicant 
would  also  be  required  to  calculate  and 
provide  to  EPA  the  percentile 
concentrations/levels  for  each  of  the 
fuel  parameter  studied  for  the 
seg^ated  pool  as  a  whole. 

Test  fuels  for  fuel  specific 
certification  would  be  drawn  from 
normally  operating  facilities  that 
contribute  gasoUne  to  the  subject 
segregated  pool  that  are  not  otherwise 
modified.  In  the  base  case,  EPA 
proposes  the  use  of  four  test  fuels  for  the 
fuel  sp>ecific  certification  option, 
characterized  by  higher-than-average 
severity  for  the  same  pairs  of  parameters 
that  define  the  proposed  test  fuels  under 
the  national  and  PADD  certification 
options.  (Different  certification  test  fuels 
would,  of  course,  need  to  be  defined 
when  other  fuel  parameters  were 
determined  applicable  to  the  segregated 
gasoline  pool  of  interest.)  EPA  proposes 
that  the  concentrations  of  each  of  the 
two  fuel  parameters  highlighted  in  each 


of  the  certification  test  fuels  would  be 
required  to  be  at  least  at  the  65th 
percentile  concentration  relative  to  the 
composition  of  the  subject  segregated 
gasoline  pool.  Based  on  a  review  of  the 
data  on  regional  fuel  composition 
presented  in  the  above  sections,  EPA 
believes  that  this  specification  would 
provide  the  proper  balance  in  fuel 
severity,  and  would  ensure  that  test  fuel 
samples  could  be  located  from  normal 
production  gasoline.  EPA  also 
anticipates  that  locating  certification 
test  fuels  would  be  simplified  by  the 
degree  of  control  over  refinery  practices 
present  in  refineries  producing  fuel 
specific  gasoline.  As  an  equal 
alternative,  EPA  is  also  considering  an 
option  whereby  the  applicant  would  be 
required  to  calculate  the  required 
percentile  concentrations  for  each  test 
fuel  based  on  providing  20  percent  fuel 
availability  as  was  done  under  the 
regional  certification  options. 
Comments  are  requested  on  the 
advantages  and  disadvantages  of  both 
approaches. 

Refiners  who  certify  under  the  fuel 
specific  option  may  wish  to  obtain  a 
certification  that  would  be  tailored  to 
the  oxygenates  which  are  to  be  used  in 
their  particular  segregated  gasoline  pool. 
To  provide  the  needed  flexibility,  EPA 
proposes  that  the  following  options 
would  be  available  to  the  applicant  for 
fuel  specific  certification.  If  an  applicant 
wishes  the  certification  to  hold  only  for 
nonoxygenated  gasoline,  then  the  four 
required  test  fuels  would  not  be 
required  to  contain  oxygenate.  If 
certification  for  ethanol  blending  only 
was  desired,  then  10  percent  fuel  grade 
ethanol  would  be  added  to  the  test  fuel 
defined  by  the  sulfur/T-90  parameter 
pair  (i.e.,  containing  the  65th  percentile 
value  for  each  parameter).  If 
certification  for  blending  of  MTBE  only 
was  desired  then  15  percent  fuel  grade 
MTBE  would  be  added  to  the  test  fuel 
defined  by  the  olefin/T-90  parameter 
pair.  Certification  for  the  blending  of  all 
oxygenates  could  be  obtained  by 
performing  certification  testing  on  both 
the  ethanol  and  MTBE  blends.  The 
applicant  could  also  certify  for  the  use 
of  oxygenates  other  than  ethanol  and 
MTBE  by  observing  the  following 
requirements:  test  fuel  1  would  contain 
the  largest  volume  oxygenate  to  be  used 
at  the  maximum  concentration  used. 
test  fuel  2  the  second  largest  volume 
oxygenate,  and  test  fuel  3  the  third 
largest  volume  oxygenate  used.  If  more 
than  three  oxygenates  were  to  be  used 
then  additional  test  fuels  would  be 
required. 

EPA  believes  that  the  requirements 
detailed  above  are  sufficiently  flexible 
to  provide  that  the  certification  test 


fuels  will  be  adequately  representative 
of  the  various  segregated  pools  for 
which  applications  are  anticipated.  In 
light  of  Uie  potential  for  reduced 
variability  in  the  composition  within 
such  segregated  gasoline  pools,  EPA 
requests  comment  on  alternative  ways 
in  which  the  certification  test  fuels 
could  be  defined  in  order  to  reduce  the 
number  of  test  fuels  required. 

EPA  also  requests  comment  on 
whether  a  refiner's  segregated  gasoline 
is  less  variable  in  composition,  and 
therefore,  whether  a  simplified 
certification  procedure  which  utilizes  a 
test  fuel  of  average  composition  would 
be  more  appropriate.  One  alternative 
that  EPA  is  considering  would  require 
certification  testing  on  a  single  fuel 
containing  each  of  the  nonoxygenate 
parameters  at  least  at  their  respective 
50th  percentile  concentration.  Testing 
on  this  single  fuel  would  be  sufficient 
to  obtain  a  certification  if  no  oxygenates 
were  used.  If  the  use  of  oxygenates  were 
to  be  covered  under  the  certification, 
then  test  results  on  additional 
oxygenated  test  fuels  would  be  required, 
with  the  same  priorities  described 
above.  Under  the  alternative  approach, 
the  composition  of  the  base  fuels  into 
which  the  oxygenates  would  be  blended 
to  produce  the  required  additional  test 
fuels  would  conform  to  the  same 
specifications  as  those  for  the  single  test 
fuel  used  for  nonoxygenated  fuel 
certification.  Comments  are  requested 
on  this  potential  alternative  approach 
for  defining  test  fuels  for  the  fuel 
specific  option.  EPA  also  requests 
comment  on  requiring  6  certification 
test  fuels  as  considered  under  the 
national  and  PADD  options. 

E.  Test  Fuels  for  Certification  of 
Detergent  Additives  for  Use  in  High- 
Severity  Gasolines 

As  previously  described,  EPA 
proposes  that  gasoline  which  exceeds 
the  national  or  PADD-specific  95th 
percentile  level  of  sulfur,  T-90,  olefins, 
and/or  aromatics  must  be  treated  with  a 
detergent  which  has  met  deposit  control 
performance  standards  in  more  severe 
certification  test  fuels  than  are 
otherwise  required.  Since  detergent 
additive  treat  rates  are  specified  on  the 
basis  of  certification  test  results,  the 
purpose  of  this  proposed  special 
provision  is  to  ensure  that  gasolines 
which  fall  at  the  high  extremes  of  the 
severity  factor  distribution  curves  will 
still  be  provided  with  effective  deposit 
control. 

Two  different  approaches  are  under 
consideration  for  defining  the 
certification  test  fuels  needed  to 
implement  this  provision.  Under  the 
first  approach,  the  high-severity  test  fuel 
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requirements  for  additives  would  vary, 
depending  on  the  characteristics  of  the 
particular  supply  of  fuel  to  be  additized. 
In  some  respects,  this  approach 
resembles  the  test  fuel  selection  method 
proposed  for  the  fuel-specific 
certification  option.  The  responsible 
detergent  blender,  having  determined 
that  the  gasoline  supply  at  a  particular 
terminal  or  other  distribution  point 
exceeds  the  95th  percentile  for  at  least 
one  of  the  four  designated  fuel 
parameters,  would  be  required  to 
construct  and  analyze  a  distribution 
curve  for  each  such  "over-the-limit" 
fuel  parameter,  using  data  specific  to  the 
detergent  blender's  own  gasoline  pool. 
The  65th  percentile  value(s)  of  these 
distribution(s)  would  then  be  compared 
with  the  corresponding  parameter 
value(s)  in  the  generic  test  fuels.  The 
higher  of  the  two  compared  values 
would  be  the  minimum  level  required  to 
be  present  in  any  relevant  test  fuels  in 
order  for  a  detergent  certification  to  be 
valid  for  this  gasoline  pool.  (In  this 
context,  "relevant"  test  fuels  are  those 
which  have  specifications  applicable  to 
the  parameter  of  concern.  For  example, 
in  Table  17,  Test  Fuels  #1  and  #3,  which 
include  specifications  for  sulfur  content, 
would  be  the  "relevant"  test  fuels  when 
sulfur  is  the  parameter  of  interest.) 

EPA  proposes  that  the  distribution 
curves  constructed  to  determine  the 
high-severity  test  fuel  requirements 
must  include,  at  a  minimum, 
consecutive  measurements  obtained 
from  each  facility  contributing  gasoline 
to  the  severe  gasoline  pool  on  a  weekly 
basis,  initially  including  at  least  six 
months  of  data.  EPA  further  proposes 
that  all  such  data  must  have  been 
collected  after  January  1, 1993.  The 
distributions  would  be  required  to  be 
updated  with  additional  weekly 
measurements  of  the  parameters  of 
interest,  and  the  65th  percentiles 
recalculated  every  six  months.  At  the 
time  of  the  fi  st  recalculation,  and  there 
after,  a  full  year  of  data  would  be 
required  to  be  used  to  produce  the 
distributions.  If  the  distribution  had 
shifted  upward  such  that  the  newly 
calculated  65th  percentile  were  found  to 
exceed  the  previously  calculated  75th 
percentile,  then  the  detergent  additive 
requirements  would  change. 
Specifically,  the  gasoline  pool  would 
now  require  detergent  certified  in  a  test 
fuel  matrix  which  contained  the  new 
65th  percentile  level  in  the  relevant  test 
fuels.  The  responsible  detergent  blender 
would  be  allowed  three  months  time  to 
make  the  detergent  change,  if  required. 
Finally,  if  the  severity  characteristics  of 
the  gasoline  pool  should  permanently 
shift  downward,  such  that  in  an  entire 


year  of  weekly  measurements  the  fuel 
supply  no  longer  exceeded  the  national 
or  PADD  95th  percentile  for  any  severity 
factors,  then  these  special  provisions  for 
gasoline  of  greatest  severity  would  no 
longer  apply.  While  EPA  would  not 
routinely  require  submission  of  the 
weekly  measiuements  and  parameter 
distribution  curves,  detergent  blenders 
would  be  required  to  retain  them  for  up 
to  five  years,  and  to  provide  them  for 
inspection  at  EPA's  request. 

To  illustrate  this  first  approach, 
suppose  a  hvpothetical  detergent 
blender  wishes  to  use  a  detergent 
certified  under  the  PADD  certification 
option  for  the  gasoline  he  sells  in  PADD 
n.  The  generic  test  fuel  specifications 
for  detergent  certification  applicable  to 
PADD  n  are  presented  in  Table  25. 
However,  this  detergent  blender's  fuel 
supply  at  a  particular  terminal  in  PADD 
II  is  characterized  by  unusually  high 
levels  of  aromatics  and  olefins,  with 
some  measurements  of  these  parameters, 
during  the  past  six  months  exceeding 
the  PADD-n  95th  percentile  levels 
shown  in  Figures  2  and  3  (i.e., 
exceeding  approximately  37  volume 
percent  aromatics  and  14  volume 
percent  olefins).  For  the  gasoline  at  this 
terminal,  generic  detergent  certifications 
are  not  valid.  Thus,  the  detergent 
blender  must  further  analyze  aromatic 
and  olefin  measurement  surveys  which 
have  been  collected  on  this  gasoline 
pool. 

Suppose  the  analysis  shows  that  the 
65th  percentile  values  for  aromatics  and 
olefins  in  this  gasoline  pool  are  35 
volume  percent  and  13  volume  percent, 
respectively.  These  values  exceed  the 
aromatic  and  olefin  concentrations 
specified  in  Table  25  for  generic  PADD 
II  certification  test  fuels  (28.6  volume 
percent  aromatics  and  8.9  volume 
percent  olefins).  Thus,  the  detergent 
blender  must  select  a  detergent  which 
has  undergone  certification  testing  in 
test  fuels  which  better  reflect  the 
severity  characteristics  of  the  fuel  which 
suppHes  this  terminal.  The  required  test 
fuels  would  be  the  same  as  presented  in 
Table  25,  except  that  Test  Fuels  #2  and 
#3  would  each  be  required  to  contain  at 
least  13  volume  percent  olefins  (instead 
of  the  generic  test  fuel  requirements  of 
9.5  percent  and  8.9  percent)  and  Test 
Fuel  #4  would  be  required  to  contain  at 
least  35  volume  percent  aromatics 
(instead  of  the  28  percent  required  in 
generic  PADD  II  test  fuels). 

The  second  approach  under 
consideration  for  certifying  detergents 
for  use  in  highest-severity  gasolines 
would  be  based  on  more  standardized 
certification  test  fuels,  instead  of 
varying  for  each  fuel  supply.  Under  this 
alternative,  if  the  gasoline  supply  at  a 


particular  terminal  or  other  distribution 
point  exceeded  the  national  or  PADD- 
specific  95th  percentile  for  at  least  one 
of  the  four  designated  fuel  parameters, 
then  the  95th  percentile  value(s)  for  the 
parameter(s)  of  concern  would  be 
required  to  be  represented  in  the 
relevant  test  fuels  in  order  for  a 
detergent  certification  to  be  valid  for  use 
in  the  gasoline. 

For  example,  suppose  a  detergent 
blender  is  interested  in  using  detergent 
certified  under  the  national  certification 
option  for  a  particular  supply  of 
gasoline.  Ordinarily,  such  detergents 
would  undergo  cerUfication  testing  in 
the  test  fuels  specified  in  Table  17. 
However,  suppose  further  that  fuel 
survey  data  on  this  detergent  blender's 
gasoline  pool  indicate  that  its  T-90, 
aromatic,  and  olefin  levels  are  below  the 
respective  national  95th  percentile 
levels  (depicted  in  Figxues  1-3),  but  that 
it  has  exceeded  the  nationwide  95th 
percentile  value  for  sulfur 
(approximately  0.085  weight  percent  as 
showrn  in  Figure  4)  at  least  once  during 
the  past  six  months.  In  this  case,  the 
detergent  blender  would  be  required  to 
use  a  detergent  for  this  gasoline  pool 
which  has  been  certified  in  test  fuels 
similar  to  those  specified  in  Table  17, 
except  instead  of  0.033  weight  percent 
of  sulfur.  Test  Fuels  #1  and  #3  would  be 
required  to  contain  0.085  weight  percent 
sulfur. 

Under  either  of  the  two  approaches 
described  in  this  section,  transfer 
documents  for  detergent  additives 
certified  for  use  in  the  high  severity 
gasolines  would  be  required  to  indicate 
the  levels  of  the  fiiel  severity  parameters 
in  which  they  were  tested.  This  would 
permit  determination  of  the 
applicabihty  of  the  detergent 
certification  for  any  given  pool  of  high 
severity  gasoline.  This  requirement  is 
further  discussed  in  Section  X. 

EPA  requests  comment  on  which  of 
the  two  described  approaches  would  be 
most  appropriate  for  defining  the  test 
fuels  applicable  to  the  certification  of 
detergents  for  use  in  gasolines  of 
greatest  severity.  Comments  are  also 
requested  on  the  appropriateness  of  the 
specific  percentile  values,  timing 
requirements,  and  record  retention 
requirements  proposed  under  both  of 
these  alternatives.  For  example,  instead 
of  using  the  95th  percentile  value  as  the 
trigger  which  would  require  a  detergent 
blender  to  comply  with  these  special 
provisions,  EPA  is  also  considering  the 
90th  percentile  as  a  potential  trigger 
point.  In  addition,  under  the  second 
potential  approach,  EPA  is  considering 
whether  the  90th  percentile  value  rather 
than  the  95th  percentile  value  would  be 
more  appropriate  for  including  in  the 
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test  fiiel  requirements.  Finally,  EPA 
solicits  suggestions  in  resard  to  other 
alternative  methods  for  defining  test 
fuels  for  this  purpose. 

F.  PossiUe  Ahemative  Certification  Test 
Fuels 

1.  Certification  Test  Fuels  with 
Increased  Severity  for  use  in  Generic 
National  Certification  Testing 

As  previously  discussed  in  Section 
IV.B,  EPA  is  considering  two 
alternatives  that  would  increase  the 
severity  of  the  test  fuels  for  generic 
national  certification  in  order  to  provide 
extra  assurance  that  use  of  the  national 
certification  option  would  not  resuh  in 
under-additization  within  PADDs  with 
higher-  than-average  gasoline  severity. 
Under  the  first  alternative,  the 
parameter  concentrations  specified  for 
the  national  test  fuels  (noted  in  Table 
17)  would  be  increased  as  necessary  to 
ensure  that  the  50th  percentile 
concentration  of  each  fuel  parameter  in 
each  PADD  was  met  or  exceeded  in  the 
national  test  fuel  specifications.  While 
this  approach  would  increase  the 
severity  of  the  national  test  fuel 
specifications  and  result  in  higher 
additive  treatment  levels,  it  would  also 
significantly  reduce  the  chance  of 
finding  the  required  certification  test 
fuels.  Also,  in  PADDs  where  the 
gasoline  pool  tends  to  have  lower 
deposit-forming  tendency,  significant 
over-additization  might  occur.  This 
possibility  is  illustrated  by  noting  in 
Figure  4  that  the  SOth  percentile 
concentration  of  sulfur  in  PADD  IV  lies 
between  the  70th  and  80th  percentile 
concentration  in  PADDs  I,  II,  and  IE, 
and  corresponds  to  the  95th  percentile 
concentration  in  PADD  V.  As  another 
example,  the  SOth  jjercentile 
concentration  of  olefins  in  PADD  I  is  the 
SOth  percentile  concentration  in  PADD 
II  and  the  93rd  percentile  in  PADD  V. 

Another  approach  which  could  be 
used  to  raise  Uie  severity  of  the  national 
certification  test  fuels  would  be  to 
define  them  according  to  the  most 
severe  PADD  certification  test  fuel  for 
each  parameter  pair  (See  Tables  24-28). 
This  alternative  may  provide  better 
assurance  that  the  national  certification 
option  would  ensure  adequate 
detergency  performance  in  the  PADD 
with  the  greatest  fuel  severity.  Under 
this  alternative,  where  it  was  not  clear 
which  was  the  most  severe  test  fuel. 
EPA  would  make  the  determination  by 
attempting  to  maximize  the 
concentration  of  all  fuel  severity  factors. 
Under  this  alternative,  test  fuels  1  and 
2  in  PADD  I.  test  fuel  3  in  PADD  IV.  and 
test  fuel  4  in  PADD  V  would  provide  the 
specifications  for  the  national 


certification  test  fuels.  As  with  the  first 
approach,  concerns  regarding  over- 
additization  in  some  PADDs  would  arise 
under  this  option.  Comments  are 
requested  on  these  alternative 
approaches  in  comparison  with  the 
main  proposal  described  earlier  for 
defining  the  national  certification  test 
fuels. 

2.  Test  Fuels  for  Separate  Premium 
Gmde  Certification 

If  separate  detergent  additive 
certification  were  allowed  for  premium 
gasoline,  as  described  in  Section  V.A, 
the  methodology  for  defining  the 
associated  test  fuels  would  parallel  the 
method  proposed  above  for  the  all-grade 
test  fuels  under  both  certification  tiers. 
The  same  pairs  of  fuel  parameters 
would  be  used  to  define  the  premium 
grade  certification  test  fuel  matrices. 
The  test  fuel  severity  for  generic 
certification  under  this  alternative 
would  be  based  on  attaining  a  20 
percent  fuel  availability  in  premium 
gasolines.  The  test  fuel  severity  for 
certification  of  more  severe  premium 
gasoline  would  be  defined  in  parallel  to 
the  method  described  in  section  VI.  E. 
The  requirements  on  the  testing  of 
oxygenates  would  also  remain 
unchanged.  The  required  certification 
test  fuels  under  the  alternate  separate 
premium  gasoline  option  are  detailed  in 
a  memo  to  the  docket.'a 

3.  Test  Fuels  For  Separate  Oxygenate/ 
Nonoxygenate  Gasoline  Certification 

Another  alternative  approach  under 
consideration,  as  described  in  Section 
V.B..  is  to  establish  separate  detergent 
additive  certification  procf^ures  for 
oxygenated  and  nonoxygenated 
gasolines.  If  this  scenario  were  adopted,' 
the  test  fuel  specifications  detailed  in 
the  preceding  sections  would  provide 
the  foundation  for  the  definition  of  the 
required  certification  test  fuels.  The  test 
fuel  matrices  under  the  national  and 
PADD  options  would  be  unchanged 
except  for  the  requirements  on  the 
oxygenates  to  be  blended  into  the 
various  test  fuels.  Similar  arrangements 
would  pertain  if  the  premium 
certification  option  were  also  adopted, 
such  that  separate  certifications  for 
oxygenated  and  nonoxygenated 
premium  and  regular/midgrade 
gasolines  would  be  allowed. 

Certification  of  nonoxygenated 
gasoline  would  be  accomplished  by 
performing  the  required  vehicle  testing 
using  the  required  national  or  PADD  test 
fuels  with  no  oxygenate  added.  EPA  is 


"■'Certification  Test  Fuels  for  Detergent  Additive 
Certification  in  Premium  Gasoline".  Memorandum 
to  the  Docket  from  Jeffrey  A.  Herzog.  RDSD,  OMS. 


considering  several  test  fuel  alternatives 
for  the  certification  of  oxygenated 
gasolines.  One  approach  would  require 
that  oxygenates  be  blended  in  an 
identical  fashion  to  that  under  the 
proposed  national  and  PADD  options. 
Another  would  allow  the  same 
flexibility  on  oxygenate  blending  as  was 
discussed  under  the  fuel  specific  option. 
EPA  requests  comments  on  these 
alternative  approaches.  Comment  is 
specifically  requested  on  the 
implications  that  these  specifications 
would  have  in  regard  to  the  system  for 
tracking  gasoline  from  refinery  to  retail 
outlet,  which  would  be  necessary  to  . 
ensure  compliance  with  the  varying 
detergent  additive  blending 
requirements  that  would  result  from 
these  alternatives. 

F.  Measurement  of  Gasoline  Fuel 
Parameters. 

As  proposed  above,  applicants  for 
certification  under  the  national,  PADD. 
and  fuel  specific  options  must  locate 
test  fuels  for  use  in  certification  testing 
that  conform  to  specifications  on  the 
concentration/level  of  sulfur,  olefins, 
aromatics,  T-90.  and  oxygenates.  Also, 
detergent  blenders  using  detergents 
certified  under  the  national  and  PADD 
options  must  conduct  fuel  surveys  of 
their  production/distribution  facilities 
in  order  to  determine  whether  detergent 
certified  for  use  in  generic  or  more 
severe  gasoline  is  required.  Detergent 
blenders  using  detergents  certified 
under  the  fuel  sp)ecific  option  must  also 
conduct  fuel  surveys  to  determine  the 
test  fuel  specifications  which  must  be 
followed  to  certify  the  detergent(s)  used. 
In  addition,  detergent  blenders  must 
monitor  the  composition  of  their 
gasoline  regularly  to  ensure  that  the 
concentrations/levels  of  the  relevant 
fuel  parameters  do  not  exceed  those  for 
which  the  certification  of  the  detergent 
used  was  granted. 

For  these  purposes.  EPA  proposes  to 
allow  certain  specified  procediu^s 
published  by  the  American  Society  of 
Testing  Materials  (ASTM)  as  well  as 
other  procedures  previously  proposed 
for  use  under  the  reformulated  gasoline 
(RFC)  program.  EPA  desires  to  provide 
the  greatest  flexibility  in  the  procedures 
required  to  be  used  to  measure  the 
concentrations/levels  of  such  fuel 
parameters  while  ensuring  the  needed 
measurement  precision.  Also,  EPA 
hopes  to  coordinate  testing  and 
compliance  requirements  across  both 
the  RFC  and  detergent  additive 
rulemakings.  As  the  RFC  regulations 
cited  are  still  in  draft  form,  they  are 
subject  to  revision.  This  rule  will 
likewise  incorporate  any  changes  to 
those  RFC  regulations  cited  that  EPA 
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deems  appropriate  to  the  regulation  of 
deposit  control  additives. 

Standard  Method  ASTM  D  86-90 
allows  a  tester  to  characterize  the 
temperature  at  a  point  on  a  fuel 
sample's  distillation  curve.  EPA 
proposes  this  method  for  determination 
of  the  temperature  at  which  90%  of  a 
fuel  sample  has  been  evaporated. 

EPA  proposes  to  allow  manufacturers 
to  use  Standard  Method  ASTM  D  1319- 
89  for  determining  both  the  volume 
percent  of  aromatic  and  the  volilme 
percent  of  olefinic  compounds  from  a 
fuel  sample.  The  gas  chromatographic 
(GC)  technique  proposed  in  the  RFC 
program  for  aromatics  determination 
would  also  be  satisfactory.  It  allows  the 
manufacturer  to  determine  the  volume 
percent  of  individual  aromatic 
compounds  in  the  fuel  sample  as  well 
as  the  volume  percent  of  aromatic 
compounds.  EPA  asks  for  comment  as  to 
the  desirability  of  substituting  the  GC 
technique  for  either  or  both  the  fuel 
aromatic  and  olefin  volume  percent 
determinations  under  ASTM  D  1319-89. 

To  determine  the  individual  volume 
percent  of  two  or  more  oxygenated 
additives  to  a  fuel  or  the  total  oxygen 
volume  percent  of  a  fuel,  EPA  is 
proposing  that  manufacturers  use  a  GC 
technique  which  determines  oxygen 
content  in  gasolines  under  the  draft  RFC 
program  regulations. 

EPA  proposes  that  ASTM  D  2622-92. 
wavelength-dispersive  x-ray 
fluorescence,  be  used  to  determine  the 
weight  percent  of  sulfur  in  fuel  samples. 
This  standard  is  required,  at  present,  for 
sulfur  determinations  in  diesel  fuel 
testing  and  enforcement.  In  proposing 
this  method,  EPA's  hope  is  for  greater 
standardization  of  procedures  across 
fuel  families. 

EPA  acknowledges  that  several  other 
procedures  have  been  routinely  used  to 
report  sulfur  content  of  fuels.  These 
potential  alternatives  include  ASTM  D 
4294-90,  energy-dispersive  x-ray 
fluorescence.  ASTM  D  3120-92. 
oxidative  microcoulometry,  and  ion- 
coupled  plasma  atomic  emission 
spectrometer  (ICP-AES).  as  proposed  in 
the  RFG  program.  EPA  may  also  allow 
the  continued  use  of  ASTM  D  1266-91. 
Lamp  Method,  for  measiuing  sulfur  in 
petroleum  products,  as  it  is  cited  in  the 
ASTM  Standard  for  unleaded  gasolines, 
ASTM  D  4814-69.  EPA  requests 
comment  on  all  the  methods  cited  as 
possible  alternatives  to  the  above 
proposed  sulfur  weight  determination 
procedure  and  their  appropriateness  for 
the  intended  purpose. 

EPA  is  proposing  that  the 
measurement  of  any  additional  ftiel 
parameters  under  the  fuel  specific 
option  (see  Section  VL  C)  would  be 


required  to  be  conducted  using  ASTM 
approved  test  procedures.  H*A  requests 
comment  on  the  proposed  measurement 
requirements. 

VIL  Certification  TesU  and 
Performance  Requirements 

Numerous  factors  related  to  vehicle 
technology,  driving  cycle,  and  other 
operating  conditions  can  have  a 
significant  affect  on  deposit  formation. 
To  provide  adequate  protection  for  the 
in-use  vdiicle  fleet  as  a  whole,  the  test 
procedures  used  to  evaluate  the 
tendency  of  a  fuel/additive  mixture  to 
form  PFTD  and  IVD  must  employ  vehicle 
technology  and  mode  of  operation  that 
are  relatively  severe  in  their  tendency  to 
promote  the  formation  of  deposits.  This 
chapter  reviews  the  key  vehicle-based 
factors  which  should  be  taken  into 
account  in  the  certification  test 
specifications  and  discusses  the 
proposed  test  procedures  and 
performance  standards. 

The  proposed  certification  tests 
described  below  are  standardized 
versions  of  test  procedures  which  are 
widely  used  by  industry.  These 
procedures  employ  specific  vehicle 
models  (i.e.,  a  model  year  1985-1987, 
2.2  liter  turbocharged  Chrysler  for  the 
PFID  test,  and  a  model  year  1985.  BMW 
318i  for  the  IVD  test)  vsrhich  may  be 
somewhat  outdated.  While  EPA  has 
some  concern  that  these  relatively  older 
vehicles  may  not  be  truly  representative 
of  the  in-use  fleet,  validated  alternative 
test  procedures  using  more  modem 
vehicles  are  not  available  at  this  time. 
As  mentioned  earlier,  the  Coordinating 
Research  Council  is  currently 
developing  new  proradures  employing 
newer  engines/vehicles.  When  these  are 
completed.  EPA  will  evaluate  them  and 
if  appropriate  may  incorporate  these 
new  procedures  (by  rulemaking)  in  a 
later  version  of  this  program. 

A.  Fuel  Injector  Deposit  Control 
Requirements 

1.  Vehicle  Technology  and  Operation 
Factors  7*.-'s.76.n.-n 

The  maximum  temperature  that  the 
fuel  injector  reaches  during  hot  soak 

">*  "Injector  Deposits— The  Tip  of  Intake  System 
Deposit  Problems".  B.  Taniguchi  et  al.  SAE 
Technical  Paper  Series  No.  861534. 

"  "Port  Fuel  Injector  Deposits— Causes/ 
Consequences/Cures".  R.  Tupa,  SA£  Technical 
Paper  Series  No.  872113, 

■''■■Gasoline  Additive  Requirements  for  Today's 
Smaller  Engines". ).  Udelhofen,  T.  Zahalka.  SAE 
Technical  Paper  Series  No.  8«l&44. 

"  "Deposits  in  Gasoline  Engine*— A  Literature 
Review".  Gautam  T.  Kalghatgi.  SAE  Technical 
Paper  Series  No.  902  lOS. 

'""Gasoline  Port  Fuel  Injectors— Keep  Oeaa/ 
Clean  Up  With  Additives".  R.  Tupa.  and  D. 
Koehler,  SAE  Technical  Paper  Series  No.  B61S36. 


(which  can  exceed  100  "C),  and  thus 
anything  which  may  impact  hot  soak 
conditions,  has  been  shown  to  have  a 
significant  effect  on  the  quantity  of  PFID 
formed.  Various  aspects  of  engine 
design  such  as  the  presence  and 
location  of  turbocharger  and  engine 
venting  and  cooling  systems  may  play  a 
predominant  role  in  determining  the 
maximum  hot  soak  temperature.  Large 
swings  in  ambient  temperature  may  also 
have  a  significant  effect  on  the 
maximum  injector  tip  temperature 
reached  during  hot  soak.  The  length  of 
the  hot  soak  and  the  rate  of  cooling  from 
the  maximum  injector  tip  temperature 
may  also  significantly;  impact  the 
deposition  rate  and  the  character  of  the 
deposits. 

The  degree  to  which  particulates  are 
present  in  the  intake  air  and  the 
presence  and  operation  of  a  positive 
crankcase  ventilation  valve  (PCV)  and 
exhaust  gas  recirculation  (EGR)  system 
may  also  affect  the  rate  of  deposition. 
Fuel  injector  design  can  have  a 
significant  effect  as  well.  One  study 
reported  that  certain  modem  injector 
designs  are  significantly  less  prone  to 
deposit  formation  than  the  first 
generation  pintle  type  with  plastic  tip 
which  were  in  use  when  deposit  related 
problems  were  first  noted. '» 

The  severity  of  fuel  injector  deposit 
formation  is  significantly  influenced  by 
the  ratio  of  vehicle  operation  to  hot 
soak.  Under  a  high-duty  cycle,  (i.e..  high 
speed  and/or  high  load)  the  temperature 
of  the  hot  soak  may  be  severe  enough  to 
form  deposits,  but  the  higher  fuel  flow 
rate  may  provide  more  of  a  chance  to 
wash  away  deposits.  Also,  if  the  hot 
soak  period  is  not  long  enough,  the 
deposit  components  may  not 
polymerize,  and  may  be  removed  with 
less  difficulty. 

Consequently,  a  worst-case  vehicle/ 
driving  cycle  combination  is  likely  to 
involve  high-duty  engine  operation  of 
sufficient  duration  to  elevate  injector  tip 
temperatures  to  their  equilibrium, 
relatively  low  fuel  consumption,  and  a 
hot  soak  of  adequate  duration  to  allow 
deposits  to  form.  Some  vehicles  may 
have  too  high  a  fuel  flow  and  hence  are 
not  good  candidates  as  test  vehicles.  A 
driving  cycle  of  15  minutes  at  55  mph 
followed  by  a  45  minute  hot  soak  has 
been  shown  to  be  severe  for  deposit 
formation.  The  factors  described  above 
and  others  were  considered  by  industry 
in  developing  the  various  test 
procedures  commonly  used  to  evaluate 
the  efficacy  of  detergent  additives  in 
conUtjlling  the  formation  of  PFID.  These 


'■"An  Engine  Dynamometer  Test  for  EvaluaUng 
Port  Fuel  Injector  Plugging".  F.  Caracciolo.  and  R. 
Stebar,  SAE  Technical  Paper  Series  No.  872111. 
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procedures  form  the  basis  of  the 
proposed  detergent  additive 
certificationjest  described  below. 

2.  Test  Procedure 

The  port  fuel  injector  keep-clean  test  *- 
procedure  which  has  been  most  widely 
used  by  industry  utilizes  the  Chrysler 
2.2  liter  turbocharged  vehicle.  This 
procedure  utihzes  a  test  engine,  injector 
technology,  driving  cycle,  and  other 
aspects  of  vehicle  technology  which  are 
severe  in  their  tendency  to  form  fuel 
injector  deposits.  The  recent  CARB 
detergent  additive  regulation  adopted 
the  Chrysler  2.2  Uter  procedure  to 
evaluate  both  an  additive's  keep-clean 
and  clean-up  performance. 

Although  the  basic  elements  of  the 
Chrysler  2.2  liter  procedure  have  been 
widely  accepted,  a  true  industry 
standard  version  of  this  procedure  has 
yet  to  be  developed.  The  basic  elements 
of  the  procedure  have  been  observed  by 
all  test  laboratories  but  niunerous 
details  of  the  procedure  differ  from  lab 
to  lab.  An  ASTM  task  force  is  currently 
working  to  improve  and  standardize  the 
Chrysler  2.2  liter  procedure  in  order  to 
limit  potential  variability  in  results, 
especially  between  testing  laboratories. 
A  number  of  improvements  have 
resulted  from  the  work  of  the  ASTM 
task  force,  including  modified  test 
rejection  criteria,  a  narrowed  list  of  the 
acceptable  test  vehicles,  improved 
specificity  in  the  procedure  including 
the  driving  cycle,  and  modified  quahty 
assurance  procedures. 

While  a  draft  ASTM  test  procedure 
has  been  prepared,  this  procedure  may 
not  be  approved  by  ASTM  in  time  for 
use  in  this  rulemaking,  consistent  with 
notice  and  comment  requirements. 
Therefore,  EPA  is  proposing  an 
enhanced  Chrysler  2.2  Uter  keep-clean 
procedure  that  reflects  many  of  the 
improvements  that  ASTM  is 
considering.  The  details  of  the  proposed 
test  are  contained  in  the  draft  regulatory 
text  for  this  NPRM,  which  is  available 
in  the  public  docket.  Conunents  on  this 
proposed  test  procedure  are  requested. 
In  particular,  comment  is  requested  on 
whether  the  proposed  specification  on 
injector  hot  soak  temperature  ensiu^s  a 
sufficiently  elevated  hot  soak 
temperature  of  adequate  duration.  EPA 
also  requests  comment  on  whether  the 
proposed  volumetric-based  flow  test 
procedure  provides  the  necessary 
precision  in  measuring  injector  flow, 
and  if  it  is  appropriate  to  require  that 
the  mass-based  flow  test  procedure  be 
used.  In  addition,  comment  is  requested 
on  whether  mileage  accumulation,  on 
public  roads  should  be  allowed  as 
proposed.  EPA  is  also  considering 
allowing  engine  dynamometer  testing  in 


addition  to  the  other  proposed  means  of 
mileage  acciunulation  and  requests 
comment  on  whether  adequate 
correlation  of  the  results  of  engine 
dynamometer  testing  can  be  assured. 

EPA  may  adopt  the  ASTM  procedure 
in  the  final  rule  if  the  draft  is  finalized 
by  ASTM  in  time  and  there  are  no 
changes  that  would  require  further 
public  notice  and  comment.  A  copy  of 
the  draft  ASTM  procedure  ("Standard 
Test  Method  for  Vehicle  Evaluation  of 
Unleaded  Automotive  Spark  Ignition 
Engine  Fuel  for  Fuel  Injector  Deposit 
Formation",  Draf^  Procedure,  American 
Society  for  Testing  and  Materials)  has 
been  placed  in  the  public  docket  for 
review. 

3.  Standard 

The  historical  industry  standard  for 
the  Chrysler  2.2  liter  fuel  injector  keep- 
clean  test  procedure  requires  less  than 
10  percent  flow  loss  for  each  injector 
over  the  accumulation  of  10.000  test 
miles.  The  10  percent  standard  has  been 
accepted  by  industry  largely  because  it 
was  deemed  sufficient  to  prevent 
consumer  driveability  complaints  in  the 
vehicle  fleet  as  a  whole  during  the  years 
when  problems  with  fuel  injector 
deposits  were  first  experienced. 
However,  given  the  decrease  in 
combustion  efficiency  which  occurs 
with  uneven  fuel  injector  flow,  EPA 
believes  that  PFID-related  emissions  and 
fuel  economy  impacts  are  likely  to 
precede  driveability  problems  and  that 
a  more  stringent  performance  standard 
is  necessary. 

In  its  reguFation  of  detergent 
additives,  CARB  requires  less  than  5 
percent  flow  loss  in  any  one  injector 
over  the  accumulation  of  10,000  miles. 
CARB  implemented  the  5  percent 
standard  because  of  concerns  that  a  less 
stringent  standard  would  permit 
significant  deterioration  in  vehicle 
emissions  performance.  Although  zero 
percent  flow  loss  is  the  preferred 
standard,  it  is  impractical  due  to 
difficulties  in  maintaining  this  level  of 
cleanliness  and  due  to  the  Umits  on 
acciu^tely  measuring  injector  flow. 
Widespread  compUance  with  the  CARB 
standard  has  shown  that  the  5  percent 
standard  is  quite  feasible  at  low  cost. 

EPA  therefore  proposes  that  the 
maintenance  of  less  than  5  percent  flow 
loss  in  any  injector  over  the 
accumulation  of  10,000  miles  be 
adopted  as  the  standard  for  this 
regulation.  EPA  believes  that  this 
standard  is  necessary  to  prevent 
significant  deterioration  of  low  mileage 
emissions  and  can  be  readily  met  with 
current  additive  technologies  at  small 
increased  cost.  Discussions  with 
industry  representatives  indicate  that  it 


is  the  keep-clean  control  of  intake  valye 
deposits  rather  than  fuel  injector 
deposits  which  normally  present  the 
biggest  detergency  challenge  and  which 
therefore  drive  the  additive  treat  rate 
requireo^nts  for  effective  control 
overall.»o  Thus,  EPA  believes  that  in  the 
case  of  most  detergent  additive 
products,  the  requirement  to  meet  a  5 
percent  rather  than  a  10  percent 
standard  for  PFID  would  not  be 
expected  to  increase  the  treat  rate 
beyond  the  level  already  needed  to 
comply  with  IVD  control  requirements. 
EPA  requests  comment  on  this  point, 
with  supporting  data  if  possible.  In 
addition,  EPA  would  be  interested  in 
any  comments  and  test  results  regarding 
the  degree  to  which  the  effects  of 
deposits  on  vehicle  emissions  and/or 
fuel  economy  precede  their  effects  on 
vehicle  driveability.  EPA  would  also 
welcome  data  which  would  help  clarify 
the  quantitative  relationship  between 
the  formation  of  fuel  injector  deposits 
and  the  vehicle  emission  rate,  and 
specifically,  would  help  quantify  the 
difference  in  emissions  which  could  be 
expected  given  either  a  10  percent  or  5 
percent  PFID  standard.  Comments  on 
any  difference  in  compliance  costs 
between  these  two  alternative  standards 
are  also  requested. 

One  alternative  being  considered  to 
the  proposed  5  percent  standard 
requires  the  maintenance  of  no  more 
than  10  percent  flow  loss  in  any  one 
injector,  with  the  percent  difference  in 
flow  between  any  two  injectors  no 
greater  than  5  percentage  points  over  the 
accumulation  of  10,000  test  miles.  This 
approach  is  based  on  the  imderstanding 
that  the  primary  effect  of  fuel  injector 
fouling  on  emissions  comes  from  the 
difference  in  flow  restriction  between 
injectors.  This  option  seeks  to  allow 
more  flexibility  in  meeting  the  fuel 
injector  requirements  while  still 
adequately  controlling  vehicle 
emissions.  The  weakness  of  this 
approach  is  that  it  is  based  on  the 
premise  of  consistent  injector  fouling 
rather  than  cleanliness  of  all  injectors, 
and  there  is  no  evidence  particular 
detergents  are  more  capable  of 
promoting  consistent  hiel  injector 
fouling  as  opposed  to  cleanliness 
generally.  EPA  invites  comments  on  this 
option  as  well  as  the  proposed  5  percent 
standard. 
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•oSee  th«  memo  to  the  docket  regarding  phone 
conversations  with  industry  representatives, 
prepared  by  Jeffrey  Herzog,  Regulation 
Development  and  Support  Division. 


B.  Intake  Valve  Deposit  Control 
Requirements 

1.  Vehicle  Technology  and  Operation 
Factors 

Although  the  factors  affecting  the  ' 
fonnation  of  IVD  are  not  completely 
tmderstood,  the  following  stand  out  as 
likely  having  a  significant  impact  on 
both  the  quantity  and  character  of  intake 
valve  deposits.  Valve  temperature  has  a 
significant  impact  on  deposit  fonnation, 
and  wetted  valves  have  been  shown  to 
run  20  to  30  '^  cooler  than  nonwetted 
surfaces.81  One  study  showed  that 
deposit  levels  were  halved  when  the 
average  valve  temperature  was  reduced 
by  lowering  the  coolant  level  below  200 
•C  for  60  percent  of  the  time  rather  than 
20  percent  of  the  time."?  However, 
increasing  valve  temperature  increases 
the  deposition  rate  only  up  to  the  film 
boiling  temperature  of  the  fuel.  After 
this  temperature  is  exceeded,  very  little 
deposition  on  the  intake  valves 
occurs.83  Valve  rotation  and  injector 
spray  pattern  affect  the  degree  to  which 
valves  are  wetted  by  fuel.  Valves  which 
do  not  experience  adequate  wetting  are 
likely  to  form  heavier  and/ or  uneven 
deposits,  as  wetting  is  necessary  for  the 
dispersant  action  of  the  additive  to 
function." 

Engine  oil  consumption  can  have  a 
significant  impact  on  valve  deposits  for 
some  vehicles.  Engine  oil  that  leaks 
between  the  valve  guide  stem  during 
idle  contains  oxidized  materials, 
contaminants  accumulated  from  blow* 
by.  and  thermally  unstable  materials 
which  may  contribute  to  deposits.  The 
degree  to  which  engine  oil  contributes 
to  deposits  is  governed  by  the  rate  of  oil 
leakage  and  the  spray  pattern  of  the  fuel 
injectors.  Fuel  spray  directed  at  the 
valve  stem  tends  to  wash  oil  onto  the 
valve  tulip,  thereby  contributing  to 
deposit  fonnation.  Oil  consumption  is 
likely  to  contribute  to  deposits  up  to  a 
certain  flow  rate,  after  which  the  oil 
may  actually  tend  to  cleanse  and  cool 


■'  'Intake  Valve  Temperatures  and  Video  in  a 
BMW  325",  Paul  Beriowitz,  Exxon  Research  ft 
Engineating.  Proceedings  of  the  CRC  Workshop  on 
Intake  Valve  Deposits.  August  22-24, 1969. 
Published  by  the  Coordinating  Resaaicb  Council, 
Inc.,  Atlanta.  Georgia. 

•2 "Intake  Valve  Deposit  Control— A  Laboratory 
Program  to  Optimize  Fuel/ Additive  Performance". 
T.  Bond  et  al.  SAB  Technical  Paper  Series  No. 
892115. 

""Deposits  in  Gasoline  Engine»— A  Literature 
Review".  G.  Kalghatgi.  SAE  Technical  Paper  Series 
Paper  No.  902105. 

»*  Reformulated  Gasoline:  Proposed  Phase  1 
SpecificaHons.  Technical  Support  Document.  State 
of  Calitoniia  Air  Rasowces  Boud.  August  13. 1990. 


the  valve.85  ee  87  ea  in  most  modem 
technology  vehicles,  with  tightly 
controlled  oil  consumption,  the  effect  of 
engine  oil  on  valve  deposits  may  be 
relatively  minor. 

Intake  valve  deposition  is  also 
affected  by  numerous  factors  related  to 
vehicle  operation,  including  driving 
cycle,  targeting  of  the  fuel  injector 
spray,  and  the  extent  of  valve  rotation. 
These  factors  are  impoftant  due  to  their 
effect  on  valve  temperature,  valve 
wetting,  and  perhaps  other  conditions, 
as  well.  These  factors  have  been 
considered  by  industry  in  developing 
the  test  procediu'es  generally  used  to 
e'/aluate  a  detergent  additive's  ability  to 
control  the  fonnation  of  IVD.  Due  to 
uncertainties  regarding  the  test 
parameters  which  can  impact  the  rate  of 
IVD  fonnation,  adequate  specificity  on 
the  test  equipment  and  procedure 
requirements  along  with  thorough 
quality  control  procedures  are  vitally 
important  to  ensure  that  the  test  results 
are  representative. 

2.  Test  Procedure 

The  intake  valve  keep-clean  test 
procedure  which  has  been  widely  used 
by  industry  utilizes  a  BMW  318i  vehicle 
that  is  tested  for  10,000  miles.w  Both 
the  test  engine  and  driving  cycle  are 
relatively  severe  in  their  tendency  to 
form  the  type  of  intake  valve  deposits 
which  have  the  most  significant  impact 
on  vehicle  performance.  A  form  of  this 
test  procedure  was  used  by  CARB  in  its 
recent  regulation  of  detergent  additives. 

As  with  the  Chrysler  2.2  liter 
procedure,  the  basic  elements  of  the 
BMW  test  have  been  widely  accepted, 
but  a  true  industry  standard  version  of 
the  BMW  procedure  has  yet  to  be 
developed  and  certain  details  of  the 
procedure  differ  from  test  lab  to  test  lab. 
An  ASTM  task  force  is  also  currently 
working  to  standardize  the  BMW 
procedure  in  order  to  decrease  test 
variabiUty.  Many  improvements  have 
resulted  from  the  work  of  the  ASTM 
task  force,  such  as  modified  test 
rejection  criteria,  improved  specificity 
in  the  procedure  including  the  driving 


•»  "Mechanism  of  the  Deposit  Fonnation  at  Inlet 
Valves",  G.  Lcpperhoff  et  al,  SAE  Technical  Paper 
Series  No.  872115. 

••  "Performance-Robbing  Aspects  of  Intake  Valve 
and  Port  Deposits",  J.  Gething.  SAE  Technical  Pap«r 
Series  No.  87211S. 

B''\ilake  Deposit*— f  uel  Detergency 
Requirements  Revisited".  B.  pitting  et  al  SAE 
Technical  Paper  Series  Na  872117. 

••"Gasoline  Additive  Requirements  for  Today's 
Smaller  Engines",  SA£ Technical  Paper  Series  No. 
881644. 

"0  "Intake  Valve  Deposits-Fuel  Detergency 
Requirements  Revisited".  B.  BitUng  et  al..  SAE 
Technical  Paper  Series  No.  S72117. 


cycle  and  modified  quality  assurance 
procedures. 
A  draft  ASTM  test  procedure  has  been 

Erepared.  and  EPA's  proposed  BMW 
eep-clean  procedure  is  based  closely 
on  this  current  ASTM  draft.  The 
proposed  test  specifications  are 
contained  in  the  draft  regulatory  text  for 
this  NPRM,  which  is  available  in  the 
public  docket.  Comments  on  this 
pr^osed  test  procedure  are  requested. 
EPA  may  adopt  the  ASTM  procedure 
in  the  final  rule  if  the  draft  is  finalized 
by  ASTM  in  time  and  there  are  no 
changes  that  would  require  further 
public  notice  and  comment.  A  copy  of 
the  draft  ASTM  procedure  ("Standard 
Test  Method  for  Vehicle  Evaluation  of 
Unleaded  Automoti^  Spark  Ignition 
Engine  Fuel  for  Intake  Valve  Deposit 
Formation",  Draft  Procedure,  American 
Society  for  Testing  and  Materials)  has 
been  placed  in  the  public  docket  for 
review.  It  should  be  noted  that  the  draft 
ASTM  procedure  may  change  prior  to 
its  potential  adoption  as  an  ASTM 
standard. 

3.  Standard 

The  historical  standard  for  the  BMW 
318i  intake  valve  deposit  keep-clean  test 
procedure  requires  that  the  average 
valve  deposit  weight  may  not  exceed 
100  mg  diuing  the  acciunulation  of 
10,000  miles.  This  is  also  the  standard 
adopted  by  CARB  in  its  regulation  of 
detergent  additives.  EPA  is  proposing 
here  to  adopt  the  100  mg  standard. 
However,  the  100  mg  standard  was 
accepted  by  industry  to  prevent 
driveability  complaints  in  Ln-use 
vehicles,  and  EPA  believes  that  the 
emissions  effect  of  IVD  is  likely  to 
precede  the  impact  on  driveability. 
Thus,  EPA  believes  that  a  more  stringent 
standard  might  be  more  appropriate  to 
correspond  to  the  onset  of  emissions 
impacts.  EPA  requests  comment  on  the 
adequacy  of  the  100  mg  average 
standard  and  data  to  support  the 
adoption  of  a  different  standard  that 
would  be  more  closely  based  on  the 
emissions  impact  of  IVD.  For  example, 
EPA  is  considering  the  adoption  of  a 
standard  requiring  that  no  single  valve 
may  accumulate  more  than  100  mg 
during  10,000  miles,  rather  than 
allowing  an  average  of  100  mg  deposit 
per  valve. 

To  allow  added  flexibility  and  reduce 
cost,  the  Agency  also  proposes  an 
optional  5, -000  mile  duration  test  to  the 
10,000  mile  test  described  in  the  ASTM 
draft.  All  aspects  of  the  test  procedure 
would  remain  unchanged  except  that 
the  test  vahdation  criteria  would  be 
adjusted  to  account  for  the  shorter  test 
l^gth.  EPA  proposes  that  the  test 
standard  for  tiie  alternate  S,000  mile  test 
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WQuU  be  the  accumulation  of  less  than 
25  mg  per  valve.  EPA  based  this 
propMal  on  a  review  of  data  from 
numerous  BMW  318  tests  that  had  the 
valve  deposit  weight  evaluated  at  both 
5,000  and  10,000  miles.  These  data     - 
showed  that  the  acciunulation  of  intake 
valve  deposits  does  not  vary  linearly 
with  test  miles  and  suggested  that  the 
proposed  alternate  5,000  mile/25  mg 
standard  would  provide  an  adequately 
equivalent  degree  of  protection  as  the 
10.000  mile/100  mg  standard.«o  The 
data  show  that  roughly  85  percent  of 
test  vehicles  that  had  less  than  25  mg  of 
deposits  at  5.000  miles  had  accumulated 
less  than  100  mg  at  10.000  miles.  EPA 
is  proposing  to  conduct  confirmatory 
100  control  testing  using  whichever 
standard  (5,000  mile/25  mg  or  10.000/ 
100  mg)  was  used  during  the 
certification  testing  conducted  for  the 
subject  certification.  EPA  is  considering 
conducting  all  confirmatory  testing 
using  the  10,000  mile/100  mg  standard. 
However.  EPA  believes  that  this  is  likely 
inappropriate  because  the  data  suggests 
that  as  many  as  15  percent  of  tests 
which  satisfy  the  5,000  mile/25  mg 
standard  may  exceed  the  10.000  mile/ 
100  mg  standard.  EPA  further  proposes 
that  if  the  engine  is  disassembled  at 
5.000  miles  for  a  deposit  weight 
inspection  that  the  test  be  terminated  at 
this  point,  and  that  a  continuation  to 
10,000  miles  not  be  allowed.  The 
Agency  believes  that  allowing  the  test  to 
continue  after  the  valves  are  removed 
for  inspection  may  result  in  the 
introduction  of  excessive  test  variability 
due  to  the  potential  for  the  removal/ 
alteration  of  deposits  during  the 
procedure.  This  could  occur  if  the 
valves  were  handled  improperly  while 
being  removed  and  reinstalled  as  the 
deposits  can  be  delicate.  EPA  requests 
comments  on  the  adequacy  and 
usefubiess  of  the  ahemative  5.000  mile/ 
25  mg  test  and  standard. 

C.  Use  of  Data  Collected  on  Non-Federal 
Test  Procedures 

Other  than  the  CARB  equivalent 
option  {See  Section  IV),  EPA  believes 
that  the  use  of  test  data  collected  using 
other  test  procedures  cannot  be 

Eermitted,  because  it  does  not  appear  to 
e  possible  to  develop  satisfactory 
correlations  between  such  procedures 
and  those  being  proposed  today.  The 
Agency  requests  comment  on  the 
feasibility  of  accepting  other  test 
procedures  to  comply  with  federal 
certification  requirements.  Specific 


•o  See  the  memo  to  the  docket  entitled  "Alternate 
Standard  for  the  Intake  Valve  Deposit  Control  Test 
Procedure",  prepared  by  Jeffrey  Herzog,  Regulation 
Development  and  Support  Division. 


comment  is  requested  on  the  correlation 
criteria  which  could  be  used. 

VnL  Relatioiisliip  Between  California 
and  Federal  Detei-gent  Additive 
Certification  Programs 

As  described  in  Section  I  of  this 
Notice,  this  rule  is  proposed  to  be 
promulgated  under  both  sections  211(1) 
and  211(c)  of  the  Clean  Air  Act.  Section 
211(c)(4)  generally  prohibits  states  from 
adopting  their  own  detergent  additive 
requirements  upon  promulgation  of  a 
detergent  additive  regulation  by  EPA. 
However,  section  211(c)(4)(B)  permits 
such  state-implemented  controls  in 
California  based  on  waivers  granted  to 
California  under  section  209(b), 
notwithstanding  the  preemption  that 
would  apply  to  the  other  states. 

In  fact,  as  noted  previously,  a 
detergent  additive  certification  program 
was  implemented  by  the  California  Air 
Resources  Board  (CARB)  effective 
January  1, 1992  (Title  13.  section  2257 
of  the  California  Code  of  Regulations). 
EPA  is  proposing  that,  for  gasoline  sold 
in  California,  the  existing  CARB 
certification  test  procedures  would  be 
considered  to  be  adequate  to 
demonstrate  compliance  with  the 
federal  certification  procedures. 
Furthermore,  under  the  CARB-based 
PAOD  V  option  discussed  in  Section 
IV.D.  gasoline  sold  elsewhere  within 
PADD  V  would  be  permitted  to  be 
certified  based  on  data  used  in  gaining 
a  valid  CARB  certification  rather  than 
requiring  additional  testing  under  the 
federal  test  procedures. 

These  proposed  relationships  are 
based  on  EPA's  comparison  of  the  CARB 
and  proposed  federal  detergent  additive 
certification  testing  programs.  This 
comparison,  summarized  below, 
indicates  that,  for  California  (and  other 
PADD  V)  gasoline,  the  current  CARB 
test  procedures  should  afford  deposit 
control  as  least  as  effective  as  would  be 
provided  by  the  proposed  federal  testing 
requirements.  Thus,  fittle  or  no 
incremental  benefit  would  likely  be 
achieved  by  requiring  compliance  in 
California  with  the  substantially 
duplicative  federal  test  procedures. 
Three  key  factors  were  considered 
before  coming  to  this  conclusion:  (1) 
Performance  standards,  (2)  test 
procedures,  and  (3)  certification  test  fuel 
specifications. 

Performance  standards.  The 
performance  standards  used  to  evaluate 
control  of  intake  valve  deposits  are  the 
same  in  both  the  CARB  and  proposed 
federal  programs  (less  than  100  mg 
deposit  build-up  on  any  one  valve 
during  the  test  cycle).  Similarly,  both 
programs  include  the  same  keep  clean 
performance  standard  for  PFID  (less 


than  5  percent  flow  loss  in  any  one  fuel 
injector).  However,  the  CARB  program 
includes  an  additional  PFID  clean-up 
standard,  which  is  intended  to  evaluate 
the  additive's  ability  to  remove  pre- 
existing deposits  from  fouled  fuel 
injectoi^.  Because  the  proposed  federal 
program  does  not  include  such  a  clean- 
up standard,  the  CARB  program  could 
be  considered  somewhat  more  stringent 
than  the  proposed  federal  program.  EPA 
agrees  that,  when  the  CARB  program 
was  first  implemented,  the  clean-up 
PFID  standard  may  have  been 
appropriate,  since  there  was  a  strong 
possibility  of  exposure  to  unregulated 
out-of-state  gasoline.  However,  the  need 
for  clean-up  requirements  will  be 
greatly  reduced  or  eliminated  under  the 
federal  program,  since  a  consistent  level 
of  PFID  detergency  protection  would  be 
ensured.  Thus,  the  performance 
standards  of  the  CARB  and  proposed 
federal  programs  are  likely  to  provide 
reasonably  equivalent  protection  against 
both  intake  valve  and  fuel  injector 
deposits. 

Certification  Test  Procedures.  The 
federal  test  procedures  proposed  in 
today's  notice  are  modified  versions  of 
procedures  that  have  been  extensively 
used  by  industry.  The  CARB  regulation 
also  utilizes  modified  versions  of  the 
same  industry-accepted  procedures. 
Thus,  in  most  respects,  the  two 
programs  require  equivalent  test 
procedures. 

For  example,  the  federal  and  CARB 
PFID  keep-clean  procedures  utilize  the 
same  test  vehicle  (a  Chrysler  2.2  liter 
turbocharged  vehicle),  the  same  driving 
cycle  (15  minutes  operation  followed  by 
45  minutes  hot  soak  to  accumulate 
10.000  miles),  and  the  same 
performance  standard.  The  main 
differences  lie  in  the  additional  test 
validation  criteria  and  increased  level  of 
specificity  of  the  test  procedures  and 
equipment  in  the  proposed  federal 
procedure.  These  factors  are  proposed  to 
reduce  potential  test  variability, 
especially  between  laboratories.  The 
federal  procedure  has  tighter 
specifications  on  the  allowed  models  of 
the  Chrysler  2.2  liter  vehicle  and  has 
stricter  limits  on  the  variation  allowed 
in  the  prescribed  driving  cycle  and 
engine  operating  conditions.  To  prevent 
test  variability,  the  proposed  federal  test 
procedure  also  prohibits  periodic  flow 
testing  of  the  injectors  during  the 
procedure,  which  is  allowed  in  the 
CARB  procedure.  CARB  also  permits 
use  of  data  collected  on  engine  test 
stands.  At  this  time,  EPA  is  not 
proposing  to  allow  this  option,  although 
it  is  under  consideration  for  inclusion  in 
the  final  rule,  and  conunents  on  this 
possibility  are  requested. 
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The  proposed  federal  and  CARB  IVD 
test  procedures  are  also  very  similar  to 
one  another.  They  utilize  the  same  test 
vehicle  (a  BMW  318i),  the  same  driving 
cycle  (a  specified  mix  of  city  and 
highway  driving  to  accumulate  10,000 
miles),  and  the  same  performance 
standard.  Again,  the  main  differences  lie 
in  the  federal  program's  additional  test 
validation  criteria  and  increased 
procedure  and  equipment  specificity. 
The  federal  procedure  has  stricter  limits 
on  the  variation  allowed  in  the 
prescribed  driving  cycle  and  engine 
operating  conditions,  and  does  not 
allow  for  weighing  of  the  valve  deposits 
at  the  midpoint  of  the  mileage 
accumulation,  as  is  allowed  in  the 
CARB  procedure. 

EPA  Delieves  that,  compared  to  the 
current  CARB  requirements,  the  tighter 
specifications  included  in  the  proposed 
federal  test  procedures  will  reduce 
sources  of  potential  variability, 
especially  between  different  test 
laboratories.  In  other  respects,  however, 
the  federal  and  CARB  certification  tests 
are  very  similar,  and  there  is  little 
likelihood  that  the  two  sets  of 
procedures  would  lead  to  different 
conclusions.  EPA  thus  considers  the 
current  CARB  certification  test 
procedures  to  be  reasonably  comparable 
to  the  Federal  procedures.  Any  potential 
differences  in  the  results  would  be 
minimal,  and  would  not  justify  a 
requirement  for  California  gasoline 
already  certified  under  CARB's 
procedures  to  undergo  a  second  round 
of  certification  testing  under  federal 
procedures.  It  should  be  noted, 
however,  that  this  conclusion  pertains 
specifically  to  the  procedures  currently 
in  use  in  California,  and  is  subject  to 
reassessment  by  EPA  should  the  CARB 
procedures  be  modified  in  the  future. 

Certification  Test  Fuels.  Test  fuels 
imder  the  CARB  program  are  defined  in 
a  different  fashion  than  those  proposed 
for  federal  certification.  Applicants  for 
CARB  certification  are  required  to 
demonstrate  PFID  and  IVD  performance 
using  a  fuel  that  is  typical  of  the 
gasoline  which  they  market  in 
California.  This  typical  fuel  is  required 
to  have  levels  of  sulfur,  aromatics, 
olefins,  T-90.  and  gum  that  are 
approximately  average  for  the 
applicant's  California  gasoline.  This 
typical  fuel  also  must  contain  the 
applicant's  most  widely  used  oxygenate. 

"To  augment  test  results  on  this  typical 
fuel.  CARB  requires  "supporting  data" 
on  gasolines  that  have  levels  of  the 
selected  non-oxygenate  parameters  that 
are  close  to  the  maximums  which  are 
expected  to  be  found  in  the  applicant's 
production  gasolines.  The  applicant  also 
is  required  to  demonstrate  performance 


using  this  supporting  data  for  a  selected 
group  of  oxygenates  (ethanol.  MTBE, 
TAME,  &  ETBE)  if  the  applicant  intends 
to  use  these  oxygenates.  "The  test 
requirements  on  this  supporting  data  are 
not  as  stringent  as  those  for  testing  on 
the  applicant's  typical  fuel,  and  some  of 
this  supporting  data  may  have  been 
accumulated  using  different  test 
procedures  if  correlation  is 
demonstrated.  The  CARB  program  does 
not  require  any  combinations  of  fuel 
severity  parameters  as  required  under 
the  federal  proposal. 

Without  specific  comparison  testing, 
it  is  difficult  to  predict  which 
certification  test  fuel  requirements  are 
more  stringent:  The  proposed  federal 
test  fuel  requirements,  which  include 
combinations  of  fuel  severity  factors  at 
considerably  higher  than  average  levels, 
or  the  CARB  specifications,  which 
require  full  testing  only  on  a 
manufacturer's  average  fuel,  but 
supplemented  by  supporting  data  to 
demonstrate  the  detergent  additive's 
performance  in  fuels  containing  high 
levels  of  individual  severity  factors.  It  is 
noteworthy  that,  for  three  out  of  the  four 
non-oxygenate  severity  factors  which 
define  the  proposed  generic  national 
certification  test  fuels  (as  shown  in 
Table  17  in  Section  VI. B).  the  specified 
values  are  less  than  the  95th  percentile 
value  in  California  for  those  same 
factors  (as  shown  in  Figures  5-8  in 
Section  IV.D).  For  example.  Table  17 
shows  that  national  certification  test 
fuel  number  4  would  have  T-90  equal 
to  336  "F  and  would  contain  aromatics 
at  29.2  percent  by  volume.  In 
comparison,  Figures  5  and  6  show  that, 
for  California  gasoline,  the  95th 
percentile  for  T-90  is  approximately 
348  'F  and  the  95th  percentile  for 
aromatics  is  about  43  volume  percent. 
With  the  exception  of  sulfur,  which  is 
foimd  in  exceptionally  low 
concentrations  in  CaUfomia  gasolines, 
the  same  relationship  applies  to  the 
parameter  values  specified  for  the  other 
proposed  national  tests  fuels.  The 
significance  of  California's  95th 
percentile  values  is  that  these  values  are 
presumed  to  reasonably  reflect  the 
composition  of  the  worst-case  test  fuels 
for  which  the  supplemental  data  is 
required  in  the  CARB  certification 
program.  This  suggests  that,  in  some 
respects,  the  CARB  cerfification  fuels 
may  provide  a  more  rigorous 
performance  challenge  to  the  detergent 
additives  than  the  generic  national  test 
fuels  under  the  proposed  federal 
program. 

Two  alternatives  are  being  considered 
by  EPA  for  the  definition  of  the  test 
fuels  used  to  certify  detergents  for  use 
in  the  most  severe  national  gasoline  (see 


Section  VL  E.).  Under  the  first 
alternative,  the  test  fuel  severity 
specifications  are  based  on  the 
particular  detergent  blender's  65th 
percentile  levels  of  the  relevant  fuel 

f>arameters  and  thus  would  result  in 
ower  levels  of  these  parameters  than 
would  be  required  for  the  same  gasoline 
pool  under  the  CARB  certification 
program.  Under  the  second  alternative, 
the  levels  of  these  parameters  would  be 
set  at  the  national  95th  percentile  values 
determined  by  EPA.  This  approach  is 
similar  to  CARB's  in  that  the  level  of 
each  parameter  is  set  at  the  95th 
percentile  for  a  given  gasoline  pool. 

Taking  into  account  the  similarities 
and  differences  in  performance 
standards,  test  procedu^s,  and 
certification  test  fuels.  EPA  believes  that 
it  is  appropriate  to  allow  the  CARB 
certification  '^est  program  to  remain  in 
effect  for  gasoline  sold  in  California.  In 
addition,  the  CARB  program  appears  to 
be  at  least  as  stringent  as  the  proposed 
federal  program,  and  thus  EPA  proposes 
to  consider  a  federal  certification  based 
on  compliance  with  the  CARB  testing 
regulations,  for  gasoline  sold  within 
CaUfomia  and  PADD  V,  to  be  equivalent 
to  a  federal  certification  based  on 
compliance  with  the  federal 
certification  test  procedures.  The 
potential  for  any  differences  between 
the  two  programs,  such  as  reduced 
testing  variability  with  the  federal  test 
procedures,  would  be  outweighed  by 
the  redundancy  of  new  testing  if  the 
federal  procedures  were  to  be  added  to 
the  existing  CARB  program.  On  the 
other  hand,  EPA  proposes  not  to  accept 
CARB  certification  as  a  basis  for  federal 
certification  in  other  areas  of  the  United 
States,  which  are  serviced  by  different 
networks  of  refineries  and  a  different 
gasoline  distribution  system.  This 
restriction  recognizes  the  regional 
differences  in  gasoline  composition 
illustrated  by  the  graphs  in  Section  VI, 
as  well  as  concerns  over  unknown  fuel 
compositional  factors  which  are  likely 
to  vary  from  one  region  of  the  country 
to  the  next. 

EP.\  requests  comment  on  the 
comparison  between  the  CARB  and 
proposed  federal  certification  testing 
programs  and,  specifically,  on  the  extent 
to  which  the  CARB  program  can  be 
expected  to  provide  comparable  deposit 
control  in  California  gasoline.  The 
proposed  equivalency  of  the  CARB 
program  would  be  withdrawn  in  the 
final  rule  if  EPA  should  receive 
substantiated  information  from 
commenters  or  other  sources  indicating 
that  the  CARB  program  is  likely  to  be 
less  protective  than  the  federal  program, 
i.e.,  that  California  gasoline  containing 
CARB-certified  detergent  additives 
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-w&uld  be  unable  to  satisfy  the 
performance  standards  under  federal 
certific^on  conditions.  In  such  a  case, 
California  (and  PADD  V)  gasoline  wouid 
be  required  to  be  certified  under  the 
federal  detergent  additive  certification 
regulations  notwithstanding  any  prior 
certification  under  the  CARB  program. 

While  EPA  believes  the  CARB 
certification  test  procedures  are  roughly 
eqiuvalent  to  the  otherwise  applicable 
federal  procedures  within  the  State  of 
California,  EPA  believes  that  the 
proposed  federal  enforcement 
procedures  (as  discussed  in  Section  IX) 
are  more  stringent  than  the  CARB 
enforcement  provisions.  Therefore,  EPA 
is  proposing  that  federal  enforcement 
provisions  such  as  record  keeping, 
product  transfer  documentation,  and  the 
mass  balance  requirements,  would 
apply  to  all  gasoline  sold  in  the  U.S.. 
including  California.  However,  if  fuel 
producers  choose  to  conduct  federal 
certification  test  procedures  on  their 
California  gasoline  in  addition  to  the 
required  CARB  procedures,  then  the 
federal  enforcement  activities  would  be 
based  on  the  federal  certification  test 
procedures.  Marketers  of  gasoline  in 
California  would  thus  be  required  to 
comply  with  both  federal  and  California 
enforcement  mechanisms.  EPA  believes 
that  this  should  not  be  overly 
burdensome  since  compliance  with  the 
stricter  federal  enforcement 
requirements  would  also  ensure 
compliance  with  the  California 
requirements.  CtMnments  are  requested 
on  the  proposed  enforcement  plan. 

EPA  would  only  continue  to  accept 
data  collected  to  establish  a  CARB 
certification  as  basis  for  a  federal 
certification  as  long  as  the  CARB  testing 
requirements  remain  unchanged  or  if 
the  CARB  vehicle  test  procedures 
became  identical  to  the  federal 
procedures  proposed  in  Section  VH. 
Any  other  change  in  the  CARB  detergent 
additive  program  would  require  EPA  to 
revaluate  the  equivalenL7  of  CARB 
based  certifications  in  another 
rulemaking. 

EX.  AltematiTe  Interim  Detergent 
Additive  Program 

The  statutory  effective  date  by  which 
all  gasoline  sold  in  the  United  States  to 
the  ultimate  consumer  must  contain 
effective  detergent  additives  is  January 
1, 1995.  As  noted  earlier,  the  regulations 
proposed  today  by  EPA  to  implement 
this  requirement  are  net  expected  to  be 
published  in  final  form  until  late  in 
1994.  EPA  is  concerned  that  industry 
may  not  have  enough  time  between 
publication  of  the  finsJ  rule  and  January 
1. 1995  to  complete  the  testing  and 
information  gathering  required  under 


the  proposed  certification  program. 
Therefore,  the  Agency  is  proposing  a 
simplified  alternative  interim  detergent 
additive  certification  program  ("interim 
program")  as  an  option  to  the  regulated 
indu-stry  during  1995.  As  noted  above, 
the  statutory  prohibition  against  sale  of 
gasoline  without  detergent  additives 
beginning  January  1, 1995  is  self- 
implementing.  EPA  beheves  adoption  of 
tlie  simplified  requirements  will  help  to 
provide  clarity  and  consistency  for 
purposes  of  enforcing  this  fHt>hibitk>n 
during  1995. 

Dunng  this  interim  period,  all 
gasoline  would  be  required  to  contain 
detergent  additives,  but  compliance 
with  the  proposed  full  certification 
testing  program  would  not  be  required 
until  January  1, 1996.  Based  on  the 
California  experience.  EPA  expects  the 
certification  testing  process  to  take  up  to 
one  year,  largely  because  of  the  small 
quantity  of  independent  commercial 
laboratories  equipped  to  conduct 
certification  tests.  EPA  believes  there 
are  currently  three  such  non-affiHated 
laboratories.  While  many  large  refiners 
and  detergent  manufacturers  are  capable 
of  conducting  the  required  testing  in- 
house,  othiers  would  oave  to  compete  for 
limited  independent  laboratory 
resources.  Therefore,  the  interim 
program  is  proposed  as  an  option  to 
accommodate  industry  in  regard  to  leed- 
time  concerns.  Refiners  who  vnsh  to 
comply  with  the  full  certification 
program  during  the  first  year  would,  of 
course,  be  encouraged  to  do  so. 

Under  the  interim  program,  all 
gasoline  sold  to  iha  ultimate  amsumer 
(unless  certified  under  the  proposed  full 
certification  program)  would  be 
required  to  contain  a  detergent  which 
had  been  registered  under  the  40  CFR 
part  79  Fuels  and  Fuels  Additive 
Registration  Program  and  which:  (1)  Is 
composed  primarily  of  at  least  one.  or 
a  onnbination  of,  the  four 
acknowledged  classes  of  detergents  that 
EPA  believes  to  be  effective  based  on 
current  industry  practices  (see  below); 
or  (2)  has  been  approved  imder  the 
California  Air  Resources  Board 
detergent  certification  program.  The 
intent  of  these  interim  provisions  is  to 
provide  a  reasonable  expectation  of 
detergent  effectiveness,  even  with  the 
temporary  delay  of  the  more  extensive 
certification  program.  However,  EPA 
believes  that  the  full  certification 
program  will  better  assure  that  all 
detergent  additives  used  for  compliance, 
and  the  concentrations  in  which  they 
are  used,  are  fully  effective  in 
preventing  engine  or  fuel  system 
deposits. 

The  four  classes  of  detergents  that 
EPA  proposes  to  accept  under  the 


alternative  interim  certification  program 
are:  Polyalkyl  amines,  Pofyether  amines, 
Polyalkylsucdnimides,  and 
Polyalkylaminophenols.  Based  on 
discussions  with  industry,  EPA  believes 
that  the  detergent  additives  in  each  of 
these  classes  must  have  an  average 
molecular  weight  of  at  least  900  in  order 
to  ensure  some  level  of  effectiveness  in 
controlling  intake  valve  deposits,  and 
hence  is  proposing  this  as  an  additional 
requirement.*^  Detergents  that  meet 
these  specifications  would  be  required 
to  be  used  at  least  at  the  minimum 
concentration  recommended  by  the 
additive  manufacturer  for  keep-clean 
control  of  intake  valve  deposits. 

Detergents  used  to  comply  with  the 
interim  program  requirements  would  be 
required  to  have  an  EPA  interim 
detergent  certification  number.  This 
would  be  granted  if  the  additive  is 
registered  under  the  part  79  Registration 
program  and  (1)  the  additive  is  one  of 
the  accepted  detergent  types  listed 
above  or  has  been  certified  additive 
under  the  CARB  program;  (2)  the 
applicant  submits  the  additive 
manufacturer's  minimum  recommended 
concentration  of  the  detergent  to 
maintain  keep-clean  fuel  injector  and 
intake  valve  deposit  performance  and,  if 
the  detergent  is  being  authorized  based 
on  prior  CARB  certification,  the 
minimum  treat  level  approved  under 
the  CARB  certification;  and  (3)  the 
applicant  submits  to  EPA  a  viable  test 
procedure  to  identify  the  composition  of 
the  detergent  additive  in  its  pure  state. 
EPA  proposes  that  the  certified 
detergent  must  be  added  to  gasoline  at 
least  at  the  manufacturer's  minimum 
concentration  listed  in  the  interim 
certification,  or,  for  interim 
certifications  based  on  prior  CARB 
certification,  at  least  at  the  minimum 
concentration  approved  in  the  CARB 
certification. 

EPA  welcomes  comments  regarding 
whether  this  interim  detergent  additive 
program  would  allow  all  effective 
detergents  to  be  used  in  1995  while 
preventing  the  use  of  substances  that  are 
ineffective  as  detergents  or  are  harmful 
to  emissions  or  to  vehicles.  EPA  also 
welcomes  comments  regarding  whether 
the  list  of  known  detergent  classes  is 
under-inclusive  or  over-inclusive. 

EPA  is  also  considering  whether,  in 
addition  to  the  above,  the  interim 
program  requirements  should  include 
some  form  of  vehicle  test  data  to 
demonstrate  the  effective  performance 
of  the  detergent  additives.  This 


•1  Meeting  with  the  American  Petroleum  InslitvM 
(API)  on  upcoming  "Oelersent  NPRM",  memo^o 
tile  public  docliet  from  )oe  SopaU,  Field  Opeiatioof 
and  Support  Divijiion. 
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alternative  would  require  data  to 
demonstrate  the  additive's  FVD  and 
PFID  keep-clean  performance  using 
some  form  of  the  BMW  318i  and  the 
Chrysler  2.2  liter  procedures 
respectively  (see  Section  VII).  The  . 
essential  core  elements  of  these  test 
procedures  would  be  required  to  have 
been  observed,  including  driving  cycle 
and  duration  and  test  vehicle  models. 
The  test  data  from  each  of  these 
procedures  would  be  required  to 
dianonstrate  compliance  with  at  least 
the  industry's  customary  performance 
standards  (i.e.,  less  than  10  percent  fuel 
injector  flow  loss  and  less  than  100  mg 
intake  valve  deposit  accumulation),  in 
vehicle  tests  using  commercial 
gasolines. 

These  additional  requirements  could 
provide  additional  assurance  that  the 
additives  used  under  the  interim 
program  have  some  proven  performance 
level  of  PFID  and  IVD  control.  Because 
additive  and  fuel  manufacturers 
commonly  rely  on  such  test  data,  the 
proposed  interim  data  requirements 
should  involve  little  if  any  additional 
testing.  EPA  requests  comment  on  this 
potential  requirement,  and  particularly 
on  what  specifications  would  be 
necessary  on  the  BMW  318i  and 
Chrysler  2.2  liter  test  procedures  used  to 
collect  the  required  interim  data. 

X.  Enforcement 

A.  Introduction 

The  core  of  EPA's  proposed  detergent 
program  is  the  requirement  that  all 
gasoUne  being  sold  or  transferred  to  the 
ultimate  consumer  must  contain 
detergent  additive  complying  with 
EPA's  certification  program.  This  coie 
requirement  guarantees  that  only 
detergent/gasoline  formulations  that 
have  proven  efficacy  in  preventing  the 
build-up  of  deposits  in  fuel  injector 
systems  and  intake  valves  of  gasoline 
engines  will  be  sold. 

For  several  of  its  other  fuel 
regulations  (i.e.,  the  unleaded  gasoline 
and  volatility  enforcement  program,  40 
CFR  80.22  and  80.27  respectively)  EPA 
has  established  a  gasoline  sampling  and 
testing  program  as  the  cornerstone  of  its 
enforcement  scheme.  However,  a 
standardized  test  does  not  currently 
exist  to  determine  both  the  quantitative 
and  qualitative  detergent  composition 
once  the  detergent  is  blended  in 
gasoline.  Moreover,  even  the  unique 
tests  now  used  to  determine  individual 
detergent  package  composition  in 
gasoline  become  ineffective  when 
gasolines  with  different  additives  are 
commingled,  a  very  common  practice  at 
the  end  of  the  gasoline  marketing  chain. 
Although  a  broadly  effective 


standardized  test  for  both  quantitative 
and  qualitative  detergent  composition 
could  simplify  enforcement,  the  Agency 
is  not  hopeful  that  such  a  test  will 
become  available  in  the  near  future. 
Because  detergents  are  similar  in 
chemical  composition  but  not  identical 
in  chemical  structure,  significant 
technical  problem's  arise  in  isolating 
each  detergent  in  a  commingled 
gasoline  sample  and  quantifying  each 
detergent.  With  this  problem  in  mind, 
the  Agency  is  pursuing  the  development 
of  a  standardized  test  method  and 
welcomes  industry  comments  and 
assistance. 

In  the  meantime,  in  the  absence  of  a 
sole,  reliable,  and  inexpensive  test 
procedure  to  accurately  monitor 
detergent  additive  presence  in  gasoline, 
EPA  is  proposing  a  multi-facetwi 
enforcement  scheme  to  monitor 
compliance  of  the  various  pariies  in  the 
gasoline  marketing  and  distribution 
chain.  This  scheme  will  help  ensure 
proper  detergent  additization  even  if 
sampling  and  testing  of  additized 
gasoline  cannot  be  used  as  the  backbone 
of  the  compliance  monitoring  program. 
However,  EPA  is  contemplating  the  use 
of  some  testing  in  the  detergent 
compliance  program.  The  contemplated 
testing  includes  testing  of  detergent  in 
its  pure  state,  i.e..  unmixed  with 
gasoline,  and  testing  of  some  additized 
gasoline,  using  the  non-standardized, 
unique  tests  now  necessary  to  ascertain 
the  identity  of  detergents  in  gasoline. 
Under  the  national  and  PADD 
certification  options  testing  of  the  base 
gasoline  composition  could  also  be 
conducted  to  verify  that  compositional 
limits  were  observed. 

EPA  is  proposing  the  following 
enforcement  scheme:  (1)  The  core 
requirement  that  gasoline  being  sold  or 
transferred  to  the  public,  and,  in 
appropriate  situations,  the  component 
parts  of  the  gasoline,  must  contain 
detergent  additive  conforming  to  the 
specifications  of  a  legally  complying 
detergent  certification;  (2)  a  requirement 
that  detergent  blenders  implement  a 
"mass  balance"  detergent  accounting 
and  record  keeping  program,  combined 
with  a  prohibition  against  the  sale, 
transfer,  or  offering  for  sale  or  transfer 
of  gasoline  with  non-conforming 
detergent  additives  as  determined  by  the 
mass  balance  accounting  process;  (3)  a 
requirement  that  automated  detergent 
blenders  must  regularly  calibrate  their 
blending  equipment;  (4)  a  requirement 
that  regulated  parties  transfer  to  the  next 
downstream  party  a  detergent  additive 
status  transfer  document;  (5)  a 
requirement  that  detergent  blenders 
monitor  the  composition  of  their 
gasoline  pool  to  ensure  compliance  with 


base  gasoline  compositional 
requirements;  and  (6)  the  creation  of 
quality  assurance,  testing,  and 
contractual  oversight  requirements 
which  certain  parties  will  have  to  meet 
as  elements  of  a  defense  against 
enforcement  actions. 

The  proposed  enforcement  scheme 
will  also  include  liability  for  violations 
at  a  party's  own  facilities  which  could 
not  have  been  caused  by  any  other 
party;  presumptive  liability  for 
violations  found  at  a  party's  own 
facilities  or  downstream  of  the  party, 
when  the  violations  are  of  a  kind  that 
could  have  been  caused  by  a  number  of 
parties;  and  vicariruis  liability  for 
branded  refiners  fb/violations  found  at 
faciUties  acting  under  the  brand  name  or 
control  of  the  branded  refiner. 

EPA's  authority  to  implement  this 
multi-faceted  regulatory  scheme  is 
found  in  section  211(1)  of  the  Clean  Air 
Act.  42  U.S.C.  7545(1),  which  authorizes 
the  Agency  to  establish  specifications 
for  detergents;  sections  208  and  114  of 
the  Clean  Air  Act,  42  U.S.C.  7414, 
which  creates  information  gathering 
authority  for  the  Agency;  section  301(a) 
of  the  Clean  Air  Act,  42  U.S.C  7601(a), 
which  is  the  EPA  Administrator's 
general  authority  to  prescribe  such 
regulations  as  are  necessary  to  carry  out 
her  functions  under  the  Clean  Air  Act; 
and  section  211(c)  of  the  Clean  Air  Act, 
42  U.S.C.  7545(c).  which  gives  the 
Administrator  the  authority  to  control 
the  manufacturer,  introduction  into 
commerce,  and  sale  of  gasoline  with 
detergents.  Under  these  provisions,  the 
Administrator's  authority  over  the 
introduction  into  commerce  of  gasoline 
with  detergents  extends  to  the 
manufacturers,  certifiers,  carriers  and 
distributors  of  the  detergents 
themselves,  as  well  as  to  the 
manufacturers,  carriers  and  distributors 
of  such  post-refinery  components  as 
raffinate.  ethanol,  etc.,  to  ensure  that 
gasoline  as  sold  to  consumers  is 
properly  additized. 

EPA  believes  that  all  the  proposed 
enforcement  mechanisms  are  essential 
to  ensuring  compliance  with  the 
detergent  additization  requirements 
proposed  today.  Each  is  one  constituent 
in  a  multi-faceted  approach  and  each 
combines  with  the  other  mechanisms  to 
create  a  gasoline  production  and 
distribution  system  in  which  proper 
detergent  additization  can  be  verified. 
These  enforcement  mechanisms  are 
discussed  in  the  following  sections. 
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B.  Elements  ofEPA'a  Enforcement 
Sclfeme 

1.  Gasoline,  and  in  Appropriate 
Circumstmnces,  Its  Component  Parts, 
Must  Conform  to  Legally  Complying 
Determent  Certification  Specification^ 

(a)  Gasoline  Compliance. 

EPA  i&  proposing  a«  its  core 
enforcement  requirement  that  gesoline 
being  sold  or  traii&ferred  to  the  uhimate 
consumer,  and  to  those  parties  who  sell 
or  transfer  to  the  ultimate  consumer, 
must  be  additized  in  conformity  with  a 
legally  valid  detergent  certification. 
Under  this  proposal,  gasoline  must  be 
blended  with  detergent  that  has  been 
certified  pursuant  to  the  detergent 
certification  regulations  and  must 
contain  the  detergent  at  a  concentrati<m 
level  that  conforms  with  the  detergent 
certification.  In  addition,  the  detergent 
must  be  blended  with  the  base  gasotine 
appropriate  to  the  detergent  certifkation 
option  used  to  certify  the  detergent.  Any 
components  added  to  the  base  gasolina 
after  the  refining  process  must  be 
authorized  components  under  the 
detergent  certification,  and  the  gitsoUne 
must  be  sold  within  the  restrictions  of 
the  detergent  certification  option  used 
to  certify  the  detergent.  These 
requirements  are  discussed  more  fully 
below. 

In  regard  to  the  requirement  that  all 
gasohne  sold  to  the  ultimate  consumer 
must  be  additized  with  a  certified 
detergent,  one  issue  is  the  compliance  of 
commingled,  additized  product.  It  is 
common  at  the  retail  end  of  the  gasoline 
marketing  industry  for  product  already 
additized  with  one  detergent  to  be 
mixed  in  the  retailer's  storage  tank  with 
product  additized  with  another 
detergent.  As  long  as  each  of  the 
commingled  gasolines  is  properly 
additized  pursiiant  to  a  detergent 
certification.  EPA  is  proposing  that  such 
commingled  gasoline  be  considered 
properly  additized,  whether 
commingled  at  the  retail  outlet  or 
previously.  There  is  no  scientific 
evidence  that  such  conuningled 
product's  performance  is  worse  than 
segregated  product. 

The  second  facet  of  certification 
conformity  involves  detergent 
concentration  level.  Each  detergent 
certification  will  specify  the  minimum 
level  of  the  specified  detergpnt  package 
that  must  be  blended  with  a  gasoline  of 
a  given  composition  in  order  for  the 
gasoline  to  be  in  compliance.  Certain 
detergents  will  hold  certifications  for 
use  in  generic  national  or  PADD 
gasoline,  others  for  use  in  fuel  specific 
gasoline,  and  still  others  for  use  in 
national  or  PADD  gasoline  pools  of 


highest  severity.  The  detergent 
certificatioos  that  allow  their  use  in 
gasohnee  of  highest  severity  will  spedfy 
the  maximum  levels  of  the  relevant  fuel 
parameters  (sulfur,  olefins,  T-90,  and 
aromatics)  which  are  allowed  in  the 
base  gasoline  used.  EPA  requires  that 
the  minimum  detergent  concentration 
must  be  found  in  the  entire  gasoline 
product,  including  any  components 
added  to  the  base  gasoline  after  the 
refining  process  ("post-refinery 
components").  Therefore,  if  components 
such  as  ethanol  or  raffinate  are  added 
before  or  after  the  gasoline  has  been 
additized,  provision  must  be  made  to 
blend  additional  detergent  to  prevent 
dilution  of  the  overall  product's 
detergent  concentration  level. 

The  remaining  three  gasohne 
conformity  requirements  pertain  to  the 
type  of  certification  option  used  to 
certify  the  detergent.  Each  of  these 
different  cortifkation  options  have 
different  requiren>ents  for  (1)  The  base 
(unadditized)  gasohne,  (2)  the 
appropriate  places  where  the  additized 
gasoline  may  be  sold,  and  (3)  the  abiHty 
to  add  post-refinery  components  to  the 
gasoline. 

The  generic  national  certification 
option  is  the  roost  inclusive,  permitting 
the  detergent  to  be  used  with  any  base 
gasoline  produced  in  the  United  States 
or  abroad  (including  imported  gasoline) 
providing  that  specified  base  gasoline 
compositional  limits  are  satisfied  (see 
Section  IV.  B.  1.).  Gasoline  in  which 
these  limits  are  exceeded  must  contain 
additives  certified  for  use  in  more 
severe  fuels.  PADD  certification  is  the 
next  most  inclusive  certification  option. 
The  only  difference  from  the  national 
option  is  that  the  gasoline  additized 

Eursuant  to  the  PADD  option  may  only 
B  transferred  or  sold  for  ultimate  sale 
within  the  specified  PADD.  It  follows 
that  gasolines  and  post-refinery 
components  additized  with  detergents 
specifying  different  PADDs  cannot  be 
commingled,  since  they  would  be 
required  to  be  sold  in  different  PADDs. 
This  does  not  mean  that  gasoline 
additized  with  a  PADD  specific 
detergent  may  only  be  sold  or 
transferred  within  that  PADD.  On  the 
contrary,  a  party  may  sell  or  transfer 
gasoline  additized  with  a  certified 
detergent  additive  anywhere  within  and 
outsiiie  the  United  States,  provid«d  that 
the  subject  gasoline  is  accompanied  by 
documents  estabfishing  that  it  is  being 
directed  for  ultimate  sale  into  the 
specified  PADD. 

As  proposed  elsewhere,  if  a  gasoline 
was  misadditized  with  an  additive 
certified  for  use  in  a  PADD  other  than 
that  in  which  it  was  intended  to  be  sold 
to  the  uhimate  consumer,  such  a 


misadditization  could  be  "cured"  by  the 
addition  of  the  proper  PADD  certified 
additive  or  a  nationally  certified 
additive.  EPA  requests  comment  on 
whether  allownng  such  a  cure  of 
misadditization  is  appropriate  given 
that  it.may  result  in  the  subject  gasoline 
containing  an  improperly  high 
concentration  of  detergent  additive 
which  in  turn  may  cause  increased 
levels  of  CXD,  ORI,  andJot  OVI  in  the 
vehicles  operated  on  this  gasoline  (see 
Section  n). 

Gasoline  additized  with  detergents 
certified  pursuant  to  the  Cahfomia 
equivalency  certification  (CARB-based 
PADD  V  certification)  are  subject  to  the 
same  restrictions  as  gasoline  certified 
under  the  other  PADD  specific  opticms. 
b  California,  gasoline  must  comply 
with  both  the  federal  and  CARB 
programs.  The  easiest  way  for  marketers 
to  do  this  would  be  to  use  detergents 
iaderally  certified  based  on  the 
Cahfomia  equivalency  option.  Under 
this  option,  double  testing  of  the 
detergent  to  compfy  with  both  federal 
and  state  requirements  would  be 
avoided.  If  Cahfomia  marketers  chose 
instead  to  fulfill  the  federal  certification 
testing  requirements  by  using  the 
national,  PADD,  or  fuel  specific 
certification  option,  they  would  need  to 
ensure  that  their  gasoline  also  complied 
with  the  California  regulation  of 
detergent  additives.  In  any  case,  apart 
from  testing  requirements,  federal 
enforcement  provisions  such  as  mass 
balance  accounting  and  product  transfer 
documentation  are  to  apply  to  all 
gasoline,  including  gasoline  in 
California.  Because  the  federal 
enforcement  provisions  are  more 
inclusive  than  California's,  compliance 
with  the  federal  enforcement 
requirements  would  appear  to  constitute 
as  an  assistance  in  compliance  with  the 
Cahfomia-mandated  enforcement 
requirements  as  well. 

Detergents  certified  pursuant  to  the 
fuel  specific  option  have  the  most 
restrictions  on  use.  Such  detergents  may 
only  be  used  with  base  gasolines 
segregated  according  to  the  particular 
certification  and  they  may  only  be  used 
vdth  oxygenates  that  are  specifically 
authorized  In  the  certificati'on.  Under 
this  proposal,  product  identification 
requirements  will  help  ensure  proper 
additization  under  a  fiiel  specific 
certification.  The  Agency  is  proposing 
that  a  product  transfer  document 
specifying  key  information  about  the 
detergent  status  of  the  product  must 
accompany  all  gasoline  and  detergent. 
Segregated  base  gasoline  intended  to  be 
blended  with  the  fuel  specific  detergent 
must  be  designated  as  fuel  specific  base 
gasoline  on  its  product  transfer 
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document.  The  EPA  identification 
numb^  of  the  fuel  specific  detergent 
must  also  be  listed  on  the  product 
transfer  document  for  such  base 
gasohne.  A  fuel  specific  detergent  can 
only  be  blended  into  a  base  gasoline 
whose  transfer  document  identifies  the 
gasoline  as  segregated  for  use  with  the 
fuel  specific  detergent. 

Similarly,  base  gasohnes  cannot  be 
used  with  detergent  certified  icH- use  in 
gasoline  with  a  particular  fuel-specific 
identification  number  unless  the 
gasohnes  are  accompanied  by  transfer 
documents  identifying  them  as  covered 
by  the  same  fuel  specific  EPA 
certification  number.  A  party  who 
wrongly  identifies  commin^ed  product 
as  8  particular  fuel  specific  base 
gasohne  and  uses  detergent  certified  for 
use  only  with  the  particular  gasoline 
would  be  in  violation  of  the  product 
transfer  document  requirement  and  the 
blending  restrictions  under  a  fuel 
specific  certification.  On  the  other  hand, 
a  detergent  certified  under  the  national 
or  PADD  options  may  be  blended  into 
base  gasohne  Identified  as  fuel  specific. 
The  product  transfer  document  for  the 
resultant  additized  gasoline  should  no 
longer  identify  the  additized  gasoline  as 
fuel  specific 

Special  care  must  also  be  given  to  the 
use  of  post-refinery  components  with 
detei^ents  certified  under  the  fuel 
specific  certification  option.  Fuel 
specific  detergents  may  not  necessarily 
be  certified  for  use  with  gasolines 
containing  any  post-refinery 
components.  EPA  proposes  that  the 
oxygenates  contained  in  the  certification 
test  fuels  would  be  the  only  post- 
refinery  components  that  would  be 
permitted  to  be  used  in  formulating 
detergent  gasoline  certified  under  this 
option  (see  Section  IV.  D.).  EPA  is 
further  proposing  that  the  product 
transfer  documents  for  fuel  sped  fie 
gasolines  must  list  the  oxj'genates  that 
may  be  used  under  the  particular  fuel 
specific  detergent  certification.  Other 
post-refinery  components,  such  as 
raffinate,  would  inappropriately  affect 
the  concentrations/levels  of  the 
nonoxygenate  fuel  parameters  used  to 
define  the  segregated  gasoline  pool 
covered  under  a  fuel  specific 
certification,  and  hence  would  not  be 
allowed  to  be  added  to  gasohne  certified 
under  the  fuel  specific  option. 

If  a  party  commingles  an 
unauthorized  post-refinery  oxygenate 
with  a  h»el  specific  base  gasoline,  then 
the  base  gasoline  may  not  be  identified 
on  the  product  transfer  document  as 
fuel  specific  base  gasohne  for  use  with 
a  fuel  specific  detergent.  A  party  that  so 
identified  the  gasoline  would  be 
resj>onsible  for  violating  the  proposed 


product  transfer  docimient 
requirements.  The  party  would  also  be 
responsible  for  causing  detergent 
additization  violation  if  fuel  specific 
detergent  were  improperly  blended  with 
the  gasohne  because  of  the  gasoline's 
mislabeled  product  transfer  document. 
A  party  that  blends  an  unauthorized 
post-refinery  oxygenate  with  fuel 
specific  gasoline  that  was  already 
additized  with  the  fuel  specific 
detergent  would  be  responsible  for 
creating  a  noncompliant  a  blend. 

Under  today's  proposal,  all  gasoline 
would  be  required  to  be  additized 
properly,  in  conformity  with  a  legally 
complying  detergent  certification,  prior 
to  offering  for  sale  to  the  ultimate 
consumer.  However,  this  is  not  intended 
to  preclude  the  abihty  of  certified 
parties  to  "cure"  misadditiration  if  this 
comes  to  their  attention.  Parties  could 
cure  misadditization  by  means  of  re- 
additization  of  the  subject  gasoline  in  a 
conforming  manner,  provided  that  the 
proper  documents  were  created  to 
demonstrate  that  this  was 
accomplished. 

(b)  Compliance  Requirements  for 
Component  Parts  of  Detergent  Additized 
Gasoline 

EPA  is  proposing  that  component 
parts  of  detergent  additized  gasoline 
must  comply  with  the  specifications  of 
the  detergent  certification  in  appropriate 
circumstances.  If  a  detergent,  in  its  pure 
state,  is  not  in  conformity  with  a 
certified  detergent  composition,  then, 
the  gasoline  blended  with  the  detergent 
will  naturally  also  be  out  of  conformity. 
Therefore,  EPA  is  proposing  that  all 
detergents  to  be  used  in  formulating 
detergent  gasoline  must  conform, 
standing  alone,  to  a  specified 
composition  in  an  approved  detergent 
certification.  If  a  detergent  does  not 
conform  to  certification  specifications, 
then  a  regulated  party  such  as  a  gasoline 
refiner  or  distributor  would  be  liable  for 
using,  selling  or  transferring  the  non- 
conforming detergent.  EPA  also  is 
proposing  that  manufacturers,  certifiers, 
distributors  and  carriers  of  detergents 
who  sell  or  transfer  non-conforming 
detergent  would  be  liable.  EPA  beheves 
it  has  authority  to  reach  such  parties 
under  section  211(c)  and  301(a),  in 
order  to  effectively  regulate  gasoline 
detergency.  EPA  requests  comment  on 
its  authcmty  to  reach  these  parties.  An 
alternative  approach  under 
consideration  would  make  refiners,  or 
other  regulated  parties  who  first 
purchase  the  detergent  &t>m  the 
detergent  manufacturer,  legally 
responsible  for  the  sale  or  transfer  of 
non-conforming  detergent  additive.  EPA 


requests  comment  on  the  effect  of 
adopting  such  an  alternative. 

If  post-refinery  components  are 
additized  separately  from  gngnlinn  then 
these  components  must  also  contain  the 
proper  kind  and  amount  of  detergents 
under  detergent  certification  Otherwise, 
gasoline  would  be  out  of  conformity 
with  detergent  certification 
requirements  once  the  components  were 
added.  EPA  is  therefore  proposing  that 
those  who  use,  sell,  or  transfer 
improperly  additized  components 
would  be  liable  for  a  violation.  Such 
parties  may  also  be  liable  for  causing 
gasoline  to  be  improperly  additized 
because  of  the  mis-tfdditized 
components.  Furthermore,  detergent 
certified  under  the  fuel  specific  option 
cannot  be  blended  into  an  ox)'genate 
unless  such  oxygenate  is  authorized 
under  the  certification.  Nonoxygenate 
post  refinery  components  are  not 
permitted  to  be  used  under  the  fuel 
s{>ecific  certification  option. 

As  with  detergent  mamiiacturers. 
distributors  and  carriers,  EPA  is 
proposing  that  these  requirements  also 
apply  to  manufacturers,  distributors  and 
carriers  of  post-refinery  components 
who  may  cause  post-refinery  component 
non-conformity.  EPA  believes  it  has 
authority  to  regulate  these  parties  under 
section  211(c).  since  these  components, 
like  gasoline,  result  in  emissions  and 
need  to  be  properly  detergent-additized. 
EPA  requests  comments  on  its  legal 
authority  to  regulate  these  parties  under 
sections  211(c)  and  301(a). 

(c)  Compliance  with  Certification 
Procedure  Requirements 

Another  means  by  which  EPA  intends 
to  ensure  that  only  properly  additized 
gasoline  is  sold  or  transferred  to  the 
ultimate  consumer  is  to  monitor  the 
procedural  compliance  of  parties  who 
actually  certify  the  detergents.  Under 
the  proposed  regulations,  parties  who 
certify  detergents  must  conduct 
performance  tests  to  ensure  the 
effectiveness  of  their  detergent  They 
must  then  submit  accimite  and  complete 
applications  to  EPA  in  order  for  EPA  to 
issue  them  detergent  certification 
numbers.  The  certifiers  must  attest  to 
complying  with  the  certification  testing 
and  procedural  requirements.  EPA 
intends  to  review  the  applications  for 
completeness  and  accuracy,  and 
reserves  the  right  to  conduct 
confirmatory  performance  testing  of  the 
detergent  either  prior  to  issuing  a 
certification  number  or  afterwards. 
Based  on  the  results  of  the  confirmatory 
testing  or  on  information  establishing 
deficiencies  in  certification  procedural 
compliance,  EPA  could  deny,  suspend, 
or  revoke  the  certification. 
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..  tPA  confirmatory  deposit  control 
testing  would  generally  be  conducted 
using  the  test  procedures  used  in 
satisfyirf^  the  proposed  certification 
requirements  (see  Section  IV.  F.j. 
Confirmatory  testing  on  certifications 
granted  under  the  CARB-based  PADD  V 
certification  would  be  conducted  using 
the  strict  CARB  certification  test 
procedures  (see  Section  IV.  F.).  EPA  is 
not  proposing  that  confirmatory  testing 
be  conducted  on  certifications  granted 
under  the  interim  certification  program. 
EPA  requests  comment  on  the  proposed 
confirmatory  testing  requirements. 

The  proposed  detergent  certification 
program  is  more  like  the  motor  vehicle 
certification  program  in  40  CFR  part  86 
than  the  reformulated  gasoline 
certification  program  proposed  in  57  FR 
13442.  Under  the  part  86  motor  vehicle 
certificate  of  conformity  program,  the 
manufacturer  applies  to  uie  EPA  for  a 
certificate  of  conformity,  and  EPA 
reserves  the  right  to  conduct 
confirmatory  testing  before  or  after 
granting  the  certification.  Under  the 
proposed  reformulated  gasoline 
program,  no  application  procedure  is 
required.  EPA  has  chosen  to  require  a 
certification  number  application 
procedure,  with  commensurate  denial 
and  revocation  procedures,  for  the 
proposed  detergent  program,  because  of 
the  need  to  ensure  that  the  effectiveness 
of  each  detergent  package  is  verified. 
Under  the  detergent  program,  however, 
EPA  will  in  many  instances  be  relying 
on  the  applicant's  attestation  of 
compliance,  rather  than  on  its  own 
thorough  analysis  of  the  applicant's  data 
or  on  its  own  confirmatory  testing. 
Certification  is  not,  therefore,  intended 
to  represent  that  the  application  has 
necessarily  stood  up  under  close  EPA 
scrutiny. 

Because  EPA  is  proposing  the  right  to 
deny,  suspend  or  revoke  detergent 
certifications,  the  Agency  is  also 
proposing  procedures  to  ensure  that  due 
process  is  observed  throughout  the 
application  procedive.  EPA  is  proposing 
that  applicants  for  certification  number 
be  given  the  right  to  dispute  any 
contemplated  certification  denial, 
suspension  or  revocation,  and  to  appeal 
such  decision  once  made.  Regulated 
parties  who  would  suffer  financial  harm 
from  suspension  or  revocation  of 
already  outstanding  certifications  could 
also  dispute  or  appeal  negative 
decisions.  EPA  solicits  comments  about 
the  proposed  certification  denial  and 
revocation  procedures. 

EPA  also  requests  comment  on  its 
decision  to  consider  a  fuel  specific 
detergent  certification  immwliately 
invalidated  when  the  certifier  fails  to 
conduct  or  submit  a  required  fuel 


supply  survey  or  when  a  fuel  survey 
establishes  the  invaHdity  of  the 
certification  due  to  impermissible  fuel 
supply  deviation.  Detergents  certified 
under  the  national  amd  PADD  options 
would  also  be  invalidated  if  the 
required  fuel  survey  data  to  df  termine 
fuel  severity  was  not  submitted  to  EPA 
upon  its  request.  The  Agency  intends  to 
confirm  such  certification  invalidity 
through  the  mailing  to  the  certifier  of  a 
letter  of  invalidity. 

2.  Mass  Balance  Accounting,  Record 
Keeping,  and  Instrument  Calibration 
Requirements 

Industry  currently  adds  detergents  to 
gasoline  by  two  common  methods.  The 
most  sophisticated  method  is  automated 
detergent  blending.  At  an  automated 
detergent  blending  facility,  detergent 
blenders  use  detergent  injectors  which 
are  calibrated  to  deliver  the  desired 
amount  of  detergent  to  the  gasoline. 
Alternatively,  at  a  hand  blending 
detergent  facility,  a  detergent  blender 
manually  adds  the  desired  amount  of 
detergent  to  the  gasoline.  A  detergent 
blending  facility  can  sometimes  l^  a 
truck.  For  the  purposes  of  this 
regulation,  any  detergent  blender  that 
does  not  operate  an  automated  detergent 
blending  facility  will  be  considered  an 
operator  of  a  hand  blending  detergent 
facility. 

Detergent  blenders  have  already 
recognized  the  need  to  monitor  whether 
the  proper  amount  of  detergent  is  being 
added  to  gasoline.  Automated  detergent 
blenders  currently  determine 
additization  accuracy  using  an 
inventory  accounting  system  known  as 
the  mass  balance  system.  This 
procedure  could  also  be  used  at  hand 
blending  facilities.  Under  the  typical 
automated  mass  balance  accounting 
procedure,  the  blender  records  at 
regular  intervals  (such  as  daily  or 
weekly)  the  beginning  and  ending 
detergent  inventory  as  well  as  inventory 
purchases  and  transfers  out  of  the 
inventory.  From  these  figures,  actual  use 
of  detergent  for  the  inventory  period  is 
determined.  The  blender  also  keeps 
track  of  the  amount  of  base  gasoline  into 
which  the  detergent  was  blended  during 
that  period  as  well  as  the  amount  of 
detergent  that  should  have  been  used  to 
achieve  the  proper  concentrations  of 
detergent  for  the  amoimt  of  base 
gasoline.  By  comparing  the  actual 
versus  expected  amount  of  detergent 
used,  the  blender  can  determine 
whether  the  proper  concentration  was 
achieved,  on  average,  during  the 
accounting  period.  As  an  averaging 
accounting  method,  mass  balance 
accoimting  does  not  measure  per-gallon 
detergent  accuracy. 


EPA  believes  that  this  mass  balance 
accounting  approach  is  a  necessary  tool 
for  determining  detergent  additization 
compliance  in  the  absence  of 
standardized,  reliable  per-gal!on  test 
methods.  The  Agency  is  therefore 
proposing  that  all  detergent  blenders, 
including  hand  blenders  of  detergent, 
create  and  use  mass  balance  accounting 
recordkeeping.  These  records  must  be 
kept  in  regard  to  the  use  of  detergent  in 
gasoline  and/or  in  post-refinery 
components.  Failure  to  comply  with 
recordkeeping  and  maintenance 
elements  of  the  mass  balance  accounting 
procedures  would  constitute  violations 
whether  or  not  misadditization  has 
occurred. 

If  mass  balance  accounting  indicates 
that  the  amount  of  detergent  actually 
used  fails  to  equal  or  exceed  the  amount 
which  should  have  been  used,  EPA  will 
conclude  that  the  gasoline  and/or  post- 
refinery  component  sold  diu-ing  the 
accounting  period  was  not  in 
compliance  with  the  certification.  Each 
day  of  the  mass  balance  compliance 
period  is  proposed  to  constitute  a 
separate  day  of  violation,  or,  if  a  greater 
number  of  days  of  violation  would 
result,  every  transfer  of  non-conforming 
gasoline  or  post-refinery  component 
would  constitute  a  separate  violation. 
For  purposes  of  penalty  calculation, 
EPA  is  equally  considering  the 
following  two  alternative  approaches. 

Under  the  first  approach,  tne  total 
violation  would  be  based  on  the  length 
of  time  during  which  the  non- 
conforming product  remains  anywhere 
in  the  gasoline  distribution/retail 
system.  The  presumption  would  be  that 
the  gasoline  remains  in  the  system 
twenty-five  days.  This  is  consistent  with 
(and  was  explained  in)  the  reformulated 
gasoline  NPRM  (57  FR  13452);  thus,  it 
would  be  subject  to  change,  parallel 
with  any  applicable  changes  in  the  final 
reformulated  gasoline  rule.  In  the  case 
of  the  reformulated  gasoline  proposal, 
the  refinery  was  the  starting-point  for 
the  projected  number  of  days  which 
gasoline  remains  in  the  system. 
However,  because  detergent  additization 
occurs  most  often  at  the  terminal,  the 
retention  time  after  additization  would 
generally  be  much  shorter.  Thus,  the 
reformulated  gasoline  approach  may  be 
unduly  burdensome  in  the  case  of 
detergent  additive  violations. 

Under  the  second  approach,  EPA 
would  base  the  penalty  on  the  length  of 
the  accounting  period  during  which  the 
violation  occurred  (generally,  seven 
days).  This  approach  reflects  the  fact 
that,  under  the  mass  balance  accounting 
method,  EPA  could  evaluate  additive 
treat  rates  only  by  examining  the 
average  amount  used  during  the 
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accounting  period,  and  would  usually 
not  be  able  to  tell  the  precise  auxnber  of 
days  GO  which  underadditization 
occujTed. 

EPA  asks  for  comment  on  the  relative 
appropriateness  of  both  alternatives 
proposed  for  penalty  calculation.  In 
addition,  information  is  requested  on 
the  period  of  time  which  typically 
elapses  ^m  the  point  of  detergent- 
additization  until  the  gasoline  is  no 
longer  in  the  system.  These  aomments 
should  take  into  account  the  fact  that,  in 
some  instances  (e.g.,  for  highest-severity 
gasolines),  violations  of  the  detergent 
additive  regulations  might  occur  at  the 
refinery,  rather  than  downstream  at  the 
terminal.  Suggestions  are  welcome 
regarding  other  penalty-calculation 
alternatives  which  would  still  maintain 
the  desired  deterrent  against 
noncompliance. 

EPA  is  not  proposing  any  regulatory 
enforcement  tolerance  for 
demonstration  of  noncompliance  with 
the  mass  balance  accounting  procedure. 
EPA  is,  however,  considering  using  an 
enforcement  tolerance  for  downward 
deviations  from  the  standard.  Such  a 
tolerance  would  be  based  on 
information  about  the  mechanical 
precision  that  can  be  attained  in 
meeting  this  requirement,  and  other 
relevant  information.  Additization  that 
exceeds  the  minimum  specification 
stated  in  the  certification  will  not  be 
considered  a  violation  at  this  time,  since 
conclusive  scientific  data  is  not 
presently  available  establishing  what 
amount  of  over-additization  creates 
harmful  emission  effects.  Therefore, 
EPA  is  currently  not  proposing  an 
enforcement  tolerance  for  upward 
deviations. 

EPA  requests  comment  on  whether  an 
enforcement  tolerance  for  downward 
deviations  from  the  proposed  full 
compliance  requirement  should  be 
considered.  For  example,  an 
enforcement  tolerance  of  five  percent  for 
automated  detei^ent  blenders  might  be 
appropriate,  since  the  error  of 
measurement  associated  with  the  most 
current  commonly  used  flow 
instrumentation  falls  well  within  this 
range.  In  addition,  the  Agency  requests 
comments  about  precision  rates  which 
are  achievable  based  on  varying  rates  of 
sophistication  of  detergent  injector 
equipment  at  automated  detergent 
blending  facilities.  Comments  on  mass 
balance  precision  rates  for  injection 
equipment  currently  under 
development  are  solicited,  as  welL  Also 
requested  are  comments  about  the 
different  precision  rates  that  would  be 
attainable  if  different  mass  balance 
accounting  periods,  such  as  monthly  or 
other  periods,  would  be  used.  Finally. 


EPA  is  requesting  cranments  about 
whal,  if  any,  enforcement  tolerance 
should  be  avaiUble  to  hand  blenders. 
No  mechanical  precision  problems  are 
readily  apparent  for  hand  blenders, 
although  tolerance  issues  might  exist  for 
hand  detergent  blenders  due  to  spillage, 
measurement  inaccuracies,  etc  EPA  is 
presently  proposing  that  no  enforcement 
tolerance  be  {>ermitted  for  hand 
detergent  blenders. 

EPA's  proposed  mass  balance 
accounting  program  will  apply  to  all 
parties  who  blend  detergent  into 
gasoline  and.  as  will  be  discussed  later, 
into  blending  stocks  and  oxygenates 
which  are  added  to  base  gasoline  after 
the  refining  process.  EPA's  proposed 
mass  balance  scheme  has  been  crafted  to 
accommodate  the  different  physical 
situations  under  which  detergent  is 
presently  blended  into  gasoline  {i.e., 
automated  equipment  having  meters  on 
every  detergent  injecton  autwnated 
equipment  not  having  meters  on  every 
injector;  and  hand-blended  or  other 
non-automated  procedures).  Under  the 
proposal,  detei^nt  blenders  would 
choose  the  mass  balance  accounting 
system  which  matches  their  equipment. 

EPA  is  proposing  a  weekly  mass 
balance  time  period  requirement  for 
automated  detergent  blenders  because 
this  time  frame  balances  the  need  to 
ensure  consistently  additized  gasoline 
against  the  cost  of  record  keeping 
requirements.  The  mass  balance 
program  is  an  averaging  system,  because 
compliance  is  determined  in  an 
accounting  time  period,  and  not  on  a 
per  gallon  basis.  It  is  thus  important  to 
choose  a  mass  balance  accounting  time 
frame  that  assures  compliance  on 
average  over  a  period  of  time  that  will 
come  reasonably  close  to  the  same  result 
as  a  per  gallon  standard.  The  Agency 
believes  the  weekly  accounting  period  is 
such  a  time  frame. 

EPA  estimates  that  an  average  of  ten 
thousand  tnickloads  of  additized 
gasoline  are  blended  each  year  at  an 
average  detergent  blending  terminal. 
This  equates  to  approximately  27 
tnickloads  on  a  daily  basis,  192  in  a 
weekly  time  frame,  and  833  monthly. 
EPA  could  require  automated  detergent 
blenders  to  perform  mass  balance 
accounting  for  each  batch  of  gasoline 
they  additize.  This  would  ensure  per 
gallon  compliance.  However,  the 
Agency  is  concerned  that  this 
requirement  would  create  excessive 
record-keeping  costs  for  industry,  since 
many  automated  detergent  blenders  do 
not  presently  have  equipment  which 
could  record  per  batch  information. 

A  daily  mass  balance  compliance 
period,  which  would  typically  average 
only  27  loads,  would  come  the  next 


closest  to  matching  per  gallon 
compliance.  However.  EPA  also  believes 
that  a  daily  mass  balance  record  keeping 
requirement  would  create  an  undue 
paperwork  burden  on  industry.  On  the 
other  hand,  a  monthly  mass  balance 
compliance  period  (based  on  an  average 
of  833  monthly  batches  would  be  very 
distant  from  matching  per  gallon 
compliance.  EPA  beUeves  that  a  weekly 
mass  balance  compliance  period,  based 
on  averaging  the  estimated  weekly 
figure  of  192  loads,  would  fairiy  mirror 
per  gallon  compliance  vrhile,  at  the 
same  time,  not  create  excessive  paper 
work  requirements  for  industry.  A 
weekly  mass  balance^  accounting 
requirement  would  nd^  create  an 
excessive  labor  cost  foi"  industry  in 
comparison  vrith  a  monthly 
requirement. 

Less  frequent  mass  balance 
requirements  could  also  potentially 
cause  greater  amounts  of  additized 
gasoline  to  be  out  of  compliance, 
because  a  mechanical  error  could 
'continue  unnoticed  for  a  longer  amount 
of  time.  Greater  potential  liability  would 
thus  result  for  violators.  The  Agency 
welcomes  comments  on  the 
appropriateness  of  the  proposed  weekly 
mass  balance  time  period  in  comparison 
with  other  time  frames. 

Under  EIPA's  proposal,  haiui-bieflders 
and  other  non-autoraated  batch  blenders 
must  create  a  mass  balance  accounting 
record  for  each  detergent  additization 
that  they  perform,  not  for  the  weekly 
mass  balance  period  that  applies  to 
automated  blenders.  This  is  reasonable 
because  hand-bl«iders  and  non- 
automated  batch  blenders,  as  opposed  to 
automated  detergent  blenders,  are  able 
to  determine  exactly  how  much 
detergent  is  being  applied  to  each  batch 
of  gasoline  they  additize.  Many 
automated  detergent  blenders  do  not 
have  the  equipment  to  be  able  to  do  this. 
In  addition,  it  should  not  be 
burdensome  for  hand  blenders  to  create 
per-batch  mass  balance  records  because 
they  could  fill  out  such  records  while 
finishing  their  unloading.  Requiring 
mass  balance  records  for  each  non- 
automated  additization  blend  wll  also 
create  some  assurance  that  such 
additization  will  be  properly  performed, 
which  is  important  because  of  the  lack 
of  the  mechanical  guarantee  of  accuracy 
that  exists  with  automated  blending. 
Conversely,  without  a  batch-by-batch 
accounting,  non-automated  detergent 
blenders  could  (Hirposefiilly  not  comply 
with  the  additization  requirements  and 
thus  gain  an  economic  advantage  over 
their  competitors. 

For  automated  detergent  blenders, 
EPA  also  proposes  that  a  new  mass 
balance  accounting  record  must  be 
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cierfted  if  the  injection  rate  from  a  given 
tank  of  detergent  additive  is  changed 
during  an  accounting  period.  This 
would  occur  if  the  same  tank  of 
detergent  is  used  for  treating  different 
categories  of  gasoline,  e.g.,  national  and 
PADD-spedfic  gasoline,  or  generic  and 
high-severity  gasoline.  A  new  mass- 
balance  accounting  record  is  required  in 
these  instances  in  order  for  EPA  to  be 
able  to  judge  whether  the  correct 
amount  of  detergent  is  being  used  in 
each  type  of  gasoUne. 

Anotner  unusual  mass  balance 
situation  occurs  when  additional 
substances  such  as  oxygenates  or 
rafllnate  are  added  to  base  gasoline  or 
additized  gasoline.  EPA  is  proposing  a 
mass  balance  accounting  procedure  for 
these  situations  as  discussed  in  Section 
X.D. 

The  proposed  mass  balance 
enforcement  program  would  be  based 
on  review  of  records.  EPA  would 
inspect  records  at  facilities  during 
inspections.  Under  EPA's  proposal, 
mass  balance  records  and  mass  balance 
supporting  documentation  must  be 
maintained  for  five  years  at  the  facility 
where  the  detergent  additization 
occurred.  If  the  detergent  additization 
facility  is  a  truck,  record  retention 
would  be  exj)ected  at  the  ojjerator's 
closest,  appropriate  stationary  facility. 
Given  the  large  number  of  detergent 
blender  facilities  and  EPA's 
enforcement  resources,  EPA  does  not 
expect  to  be  able  to  inspect  all  detergent 
blending  facilities  each  year.  Under 
these  circumstances,  a  five  year  record 
keeping  requirement  allows  time  for 
enforcement  inspections  and 
enforcement  actions,  where  appropriate. 
However,  in  view  of  the  provisions  of 
the  Paperwork  Reduction  Act  (pursuant 
to  44  U.S.C.  3501  et  seq.  as 
implemented  at  5  CFR  part  1320), 
comment  is  requested  on  whether  the 
records  maintenance  requirement 
should  be  lowered  to  three  years  instead 
of  five.  Comment  on  the  relative  costs  of 
the  three-  and  five-year  alternatives  is 
also  requested. 

Mass  Daiance  records  must  also  be 
maintained  in  such  a  maimer  that  EPA 
can  reasonably  ascertain  the  accuracy  of 
the  mass  balance  accounting.  EPA  is 
proposing  that  mass  balance  records  and 
their  supporting  dociunents  must  be 
maintained  together,  to  establish  that 
proper  additization  has  occurred,  that 
properly  additized  gasoUne  under  the 
mass  balance  program  has  been 
transferred  out,  and  that  unadditized 
base  gasoUne  or  unused  detergent  was 
also  properly  transferred.  This  latter 
information,  in  the  form  of  transfer 
documents  for  the  unused  product,  will 
be  very  important  in  aiding  the  Agency 


in  learning  what  parties  receive 
unadditized  base  gasoline  or  unused 
detergent  from  detergent  blenders.  The 
supporting  documents  for  each 
accounting  period  include:  Calculation 
documents;  transfer  documents  for  the 
component  parts  being  blended  together 
under  the  mass  balance  accounting 
procediue;  transfer  documents  for  the 
additized  gasoline  being  transferred  out; 
and  transfer  doctunents  for  the 
unadditized  base  gasoline  or  unused 
detergent  being  transferred  out.  EPA 
experience  has  shown  that  it  is  very 
dimcuh  to  ascertain  compliance  with 
legal  requirements  if  records  are 
scattered  or  are  otherwise  not  properly 
maintained. 

The  Agency  is  requesting  comments 
on  an  additional  enforcement  option 
under  consideration  but  not  currently 
proposed  by  EPA  that  would  require 
detergent  blenders  to  report  to  the 
Agency  the  actual  detergent  that  was 
used  and  the  correct  amount  of 
detergent  that  should  have  been  used  on 
a  yearly  basis.  Automated  detergent 
blenders  would  report  their  figures  from 
their  weekly  calculations,  while  hand 
blenders  and  other  non-automated 
blenders  would  report  the  results  from 
their  batch-by-batch  calculations.  This 
requirement  would  allow  the  Agency  to 
be  able  to  determine  that  detergent 
blenders  actually  are  performing  the 
mass  balance  calculations,  and  that 
violations  are,  or  are  not,  occurring  at 
particular  facilities.  This  reporting 
option  would  also  enable  the  Agency  to 
ascertain  additization  compliance 
without  sole  reliance  on  resource 
intensive  inspections.  Comments  are 
solicited  about  the  value,  cost,  and 
efficacy  of  such  a  mass  balance 
reporting  requirement. 

Another  important  aspect  of  EPA's 
mass  balance  proposal  is  the 
requirement  that  all  automated 
detergent  blenders  must  calibrate  their 
blending  equipment  every  calendar 
quarter  (January,  April,  July  and 
October).  This  calibration  requirement, 
which  applies  to  both  meters  and 
injectors  on  detergent  blending 
equipment,  is  proposed  to  ensure  the 
accuracy  of  the  mass  balance  inventory 
accounting,  since  this  accounting  is 
premised  on  the  accuracy  of  the 
equipment.  The  quarterly  calibration 
requirement  was  chosen  to  account  for 
the  temperature  changes  associated  with 
seasonal  changes,  so  that  re-calibration 
will  address  the  problem  of  the 
expansion  of  detergents  from 
temperature.  The  Agency  further 
believes  that  such  regular  calibration 
checks  will  not  be  burdensome  to 
industry  since  industry  typically 
already  conducts  periodic  calibration 


checks.  EPA  solicits  comments  as  to 
whether  the  proposed  quarterly 
calibration  requirement  is  appropriate, 
as  well  as  comments  about  industry 
practice  for  calibration  of  detergent 
blending  equipment. 

EPA' requests  comments  regarding 
alternatives  to  any  part  of,  or  all  of,  the 
proposed  mass  balance  system.  If 
alternatives  are  suggested,  rationales  for 
their  use  are  requested.  In  addition  to 
the  comments  already  solicited  above  in 
this  section,  there  are  several  specific 
issues  on  which  EPA  would  like  to 
receive  comments.  One  such  issue 
concerns  hand  blenders  and  other  non- 
automated  batch  blenders  of  detergents. 
It  is  EPA's  understanding  that  most 
hand  blenders  of  detergents  either  add 
detergent  to  the  tank  truck  before  the 
base  gasoline  is  added  to  the  tank  truck, 
or  they  add  detergent  to  the  retail 
storage  tank  before  the  base  gasoline  is 
added.  Comments  are  solicited  on  the 
issue  of  whether  the  mass  balance 
record  keeping  system  proposed  in 
these  regulations  is  practicable  for  such 
non-eutomated  blending  situations,  and 
whether  there  exists  a  better  system  for 
non-automated  blenders  which  would 
still  ensure  compUance  with  the 
regulatory  requirements. 

EPA  is  also  concerned  that  hand 
blending  of  detergents  may  not  be  as 
conducive  to  accuracy  of  additization  as 
automated  blending.  Automated 
additization  has  some  assurance  of 
accuracy  because  of  the  ability  to 
calibrate  the  equipment  and  because  of 
the  records  generated  by  the  equipment. 
EPA  welcomes  comments  about 
whether  hand  blending  is  sufficiently 
accurate  to  be  an  acceptable  additization 
mechanism  once  detergent  additization 
becomes  regulated. 

EPA  also  requests  comments  on  issues 
regarding  meters.  As  previously 
mentioned,  detergent  additization 
presently  occurs  using  a  variety  of 
equipment,  and  not  every  detergent 
injector  has  a  meter.  It  is  logical  to 
assume  that  the  most  acoirate 
additization,  as  well  as  the  most 
accurate  mass  balance  accounting 
procedures,  would  occur  under 
circumstances  in  which  each  detergent 
injector  is  metered.  The  Agency  would 
like  to  receive  comments  on  whether, 
for  the  sake  of  such  improved  accuracy, 
a  proposed  EPA  mass  balance  system 
should  require  the  use  of  fully  metered 
detergent  injector  systems.  At  issue  is 
the  value  of  detergent  additization 
acciuBcy  versus  the  cost  of  the 
installation  of  fully  metered  systems  for 
all  automated  detergent  blenders. 

The  last  mass  balance  issue  for  which 
the  Agency  is  specifically  requesting 
comments  concerns  the  use  of  markers, 
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as  an  alternative  either  to  a  test 
procedure  for  determining  detergent 
compliance  or  to  mass  balance 
accounting  for  determining  detergent 
additization  accuracy.  Under  this 
alternative  approach,  a  specific  marker 
would  be  added  at  a  concentration 
relative  to  each  specific  detergent, 
thereby  creating  a  mechanism  for  both 

auantitative  and  qualitative  analysis  of 
etergents  in  gasoline.  Both  the 
quantitative  and  qualitative  apaJysis  of 
each  detergent  in  base  gasoline  would 
be  determined  by  the  presence  of  the 
detergent  marker  in  the  gasoline.  The 
known  test  procedure  used  for 
determining  the  presence  of  the 
detergent  marker  in  the  base  gasoline 
would  be  a  proprietary  chromatograph 
testprocedure. 

EPA  is  not  choosing  this  marker 
alternative  as  an  option  in  light  of  the 
possibility  that  parties  might  be  able  to 
add  maikers  to  gasoline  without  also 
adding  the  approved  detergent.  EPA  is 
soliciting  comments,  however,  on 
whether  the  use  of  detergent  markers  is 
a  feasible  approach  as  an  alternative  to, 
or  in  addition  to,  the  mass  balance 
system.  Comments  are  also  requested  on 
what  types  of  markers  might  he  used, 
their  cost,  and  what  proprietary  issues 
might  arise  in  the  use  of  markers  for 
enforcement  purposes. 

3.  Product  Transfer  Documentation 

EPA  is  proposing  that  transfer 
documentation  must  accompany  base 
gasoline,  detergent,  and  detergent 
additized  gasoline.  EPA  proposes  that  it 
also  accompany  gasoline  blending 
stocks  and  oxygenates  which  are  to  be 
added  to  gasoline  after  the  gasoline 
refining  process  (and  thus  also  need 
additization).  The  product  transfer 
document  requirement  is  generally 
similar  to  the  requirement  proposed 
under  the  reformulated  gasoline  and 
anti-dumping  program  (56  FR  31176). 
The  information  required  on  the 
detergent  product  transfer  documents 
would  identify  the  product  and  provide 
information  necessary  for  proper 
routing,  commingling  and  additization 
of  the  product.  Such  information  will  be 
useful  both  for  EPA  detergent 
enforcement  purposes  and  to  assist 
regulated  parties  in  complying  with 
these  regulations. 

EPA  assumes  that  the  same  document 
or  documents  used  to  comply  with  the 
proposed  reformulated  gasoline  and 
anti-dumping  regulations  would  be 
expanded  to  include  the  detergent 
additization  requirements.  Already . 
existing  commercial  documents 
presently  used  to  transfer  gasoline 
products  could  now  also  serve  as  the 
basis  for  the  required  detergent  product 


transfer  documents.  Therefore,  EPA 
expects  that  regulated  parties  would  not 
generally  need  to  create  additional 
documentation.  However,  new  transfer 
information  (on  existing  customary 
dociunentation)  would  need  to  be 
included  for  the  transfer  of  detergents  as 
well  as  for  gasoline  blending  stocks  and 
oxygenates  to  be  blended  into  gasoline 
after  the  refinery. 

Under  the  proposal,  regulated  parties, 
i.e.,  detergent  blenders,  gasoline 
distributors,  manufacturers  of  detergents 
and  of  post-refinery  gasoline  blending 
stocks  and  ox>'genates,  etc.,  would  have 
the  duty  to  provide  transfer  dociunents 
to  their  customers,  as  well  as  to  acquire, 
where  appropriate,  transfer  documents 
from  their  suppliers.  Under  EPA's 
proposal,  the  transferees  will  have  the 
practical  responsibility  to  obtain 
transfer  documents  from  their  suppliers 
and  to  refuse  the  transfer  of  improperly 
documented  product. 

There  are  four  purposes  for  the 
proposed  transfer  documentation 
requirement.  The  first  and  second 
purposes  are  geared  to  EPA  enforcement 
needs.  First,  the  transfer  documents  will 
enable  EPA  to  verify  that  regulated 
parties  have  comphed  with  additization 
requirements  and  will  identify  the 
certification  number  of  the  detergent 
used  in  the  product.  The  known 
difficulties  with  compliance  verification 
through  testing  make  this  records-based 
compliance  verification  particularly 
important.  Second,  the  transfer 
documentation  will  enable  EPA  to 
determine  what  non-additized  product 
has  been  sold  or  transferred  from 
detergent  blender  facilities.  EPA  will 
then  be  able  to  track  such  product  to 
determine  whether  proper  additization 
eventually  occurred. 

The  third  and  foiulh  purposes  of 
transfer  documentation  requirements 
are  geared  to  assisting  regulated  parties 
in  complying  with  the  detergent 
requirements.  The  third  purpose  is  to 
ensure  that  important  information  is 
given  to  the  transferee  about  the 
additive  status  of  the  product.  For 
example,  from  the  information  on  the 
transfer  document,  the  receiver  of 
gasoline  will  know  whether  the  gasoline 
contains  detergent  additive  and,  if  so, 
what  certified  detergent  additive  has 
been  added;  what  post-refinery 
components  may  be  added  to  fuel 
specific  gasoline;  whether  a  detergent 
certified  for  use  in  high-severity 
gasoline  must  be  used  and,  if  so,  the 
relevant  fuel  parameter  specifications 
for  detergent  certification;  and,  the 
designated  PADD  of  destination  if 
PADD-certified  detergent  has  been  used. 
This  latter  point  is  essential,  since 
gasoline  additized  with  PADD  specific 


detergent  must  be  sold  or  transferred  for 
ultimate  use  within  the  specified  PADD. 

The  final  purpose  of  the  transfer 
documentation  is  to  create  a  record  for 
quality  assurance  review,  allowing 
parties  to  determine  whether  their 
product  is  being  properly  commingled, 
routed  and  additized. 

EPA  believes  that  the  transfer 
document  requirements,  including 
retention  of  these  documents,  are 
necessary  to  allow  for  effective  EPA 
enforcement  of  the  detergent  program. 
They  will  also  permit  industry  to  be 
able  to  acquire  the  necessary 
information  to  comply  with  the 
regulations. 

4.  Quality  Assumnce,  Pipduct  Testing, 
and  Contmctual  Oversight 
Requirements 

EPA  believes  that  the  regulated 
parties  with  the  highest  probability  of 
causing  violations  under  the  detergent 
program,  i.e..  detergent  blenders,  should 
implement  quality  assurance  procedures 
to  help  ensure  compliance.  This  is 
especially  important  since  it  is  not 
currently  feasible  or  practical  to 
significantly  verify  compliance  by 
sampling  and  testing.  Therefore.  EPA  is 
proposing  that,  as  part  of  their  defense 
to  presimiptive  liability  for  violations 
under  this  program,  detergent  blenders 
must  have  in  place  quality  assurance 
programs  that  will  assure  the  validity  of 
the  records  they  create  to  establish 
compliance  concerning  these  violations. 
After  adding  detergent  to  gasoline, 
detergent  blenders  must  create  transfer 
documents  when  they  transfer  the 
finished  product  and  mass  balance 
records  concerning  the  detergent 
blending.  The  transfer  documents  are 
supposed  to  indicate  the  proper  identity 
and  additive  status  of  the  finished 
product,  but  if  they  are  inaccurate,  or  if 
the  mass  balance  records  detailing 
inventory  accoimting  are  incorrect, 
neither  EPA  nor  the  parties  themselves 
will  be  able  to  know  if  the  product 
complies  with  the  requirements  of  a 
certification.  Therefore,  to  meet  their 
presumptive  liability  defense,  these 
parties  must  show  the  implementation 
of  a  quality  assurance  program, 
including,  but  not  limited  to,  a  periodic 
re-check  and  confirmation  of  product 
identity  prior  to  creating  transfer 
documents  for  finished  product,  and  a 
periodic  re-check  and  confirmation  of 
information  being  input  to  the  mass 
balance  records. 

EPA  is  also  proposing  that 
manufacturers  of  detergent  must,  as  part 
of  their  defense  to  liability  for  detergent 
program  violations,  provide  test  results 
establishing  that  the  detergent 
component  of  the  product  in  violation 
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Mms  in  compiiance  with  the  detergent 
••  ^certification  or  interim  detergent 
authorization,  prior  to  the  detergent 
leaving  the  detergent  manuJactnrer's 
facility.  This  is  similar  to  the  test  results 
defense  requirement  estabhshed  for 
refiners  in  the  volatility  prog^aIn^40 
CTR  80.28(g).  This  defense  requirement 
will  help  guarantee  that  detergent 
leaving  a  detergent  manufacturer's 
facility  is  in  comphanca  with  a 
certification. 

Similarly,  EPA  is  proposing  that 
branded  refiners,  whose  liability  for 
violations  will  be  discussed  in  the 
Liability  section  below,  must  implement 
oversight  programs  pursuant  to 
contracts  with  their  suppliers, 
distributors,  retailers,  etc.,  to  prevent 
the  occiurence  of  detergent  violations  at 
facilities  operating  under  the  brand 
name,  or  the  control,  of  the  refiner. 
These  contractual  oversight  programs 
would  be  part  of  the  branded  refiners' 
defense  to  vicarious  liability  for 
violations  that  occur  at  the  facilities 
operating  under  the  name  or  the  control 
of  these  refiners.  The  contemplated 
programs,  such  as  periodic  reviews  of 
relevant  documents  to  confirm  the 
appropriateness  of  commingling  and 
additization  of  gasoline  and  instructions 
to  prevent  improper  activity,  must  be 
conducted  at  the  facilities  of  the 
appropriate  downstream  parties.  It  is 
appropriate  that  branded  refiners  have 
this  quality  assurance  defense 
requirement  because  of  the  traditional 
control  they  have  over  the  p>arties  that 
are  operating  under  their  name  or  their 
authorUy. 

EPA  welcomes  comments  about 
specific  aspects  of  the  proposed 
detergent  additization  quality  assurance 
programs  and  contractual  oversight 
programs  that  may  be  of  interest  to 
commentors. 

5.  Testing  Exemptions 

EPA  is  aware  that  industry  uses 
unadditized  or  experimentally  additized 
gasoline  in  engine  and  vehicle  testing 
for  research  purposes.  Such  testing  and 
research  programs  may  be  necessary  to 
develop  improved  detergent  additives 
that  could  result  in  environmental 
benefits,  and  is  necessary  to  conduct 
certification  testing.  Therefore.  EPA  is 
proposing  that  parties  conducting  such 
research  and  testing  programs  would  be 
permitted  to  apply  to  EPA  to  obtain 
testing  waivers  from  the  certification 
requirements  proposed  in  today  s  notice 
(See  section  80.160  of  the  proposed 
regulatory  language.).  The  proposed 
testing  waiver  program  follows  that 
promulgated  in  the  volatility  program, 
40  CFR  80.28(e),  and  contained  in  40 
CFR,  79.4(a)(3).  The  Agency  welcomes 


comment  about  the  need  for.  the 
adequacy,  and  the  efficiency  of  the 
proposed  testing  waiver  procedures. 

6.  Gasoline  Compositional 
Requirements  Under  the  National  and 
PADD  Certification  Options 

Detergent  blenders  who  use 
detergents  certified  under  the  national 
and  PADD  certification  options  must 
first  determine  whether  they  must  use 
detergents  certified  for  use  in  generic  or 
more  severe  gasohne  through 
compositional  testing  of  their  particular 
gasoline  pool  conducted  on  a  weekly 
basis  (see  Section  VL  B.  3.).  If  an 
additive  certified  for  use  in  more  severe 
gasoline  is  required,  this  fuel  siuvey 
data  would  also  be  used  to  determine 
the  levels  of  the  fuel  severity  factors  that 
must  be  covered  under  the  subject 
detergent  certification. 

Generic  national  and  PADD-spedfic 
detergents  may  only  be  used  in 
gasolines  that  have  levels  of  each  of  the 
relevant  fuel  parameters  (olefins,  sulfur, 
T-90,  and  autjmatics)  that  are  below 
their  respective  95th  percentile  levels  as 
determined  by  EPA  for  the  given 
certification  regioD  (see  Section  IV.  B. 
3.).  Gasolines  that  have  higher  levels 
would  be  required  to  contain  detergents 
certified  for  use  in  higher  severity  fuels. 
While  generic  detergents  are  all  required 
to  be  certified  to  the  same  gasoline 
severity  levels  within  a  given  region 
(i.e..  using  the  same  test  fuel 
specifications)  this  is  not  the  case  for 
detergents  certified  for  use  in  more 
severe  gasoline.  Depending  on  the 
approach  selected  for  high-severity  test 
fuel  definition,  the  test  fuels  for 
certifying  such  detergents  may  have 
very  high  standard  levels  of  different 
fuel  p&rameters  or  may  have  varying 
degrees  of  parameter  severity  in  the 
more  severe  range.  Therefore,  detergent 
blenders  required  to  use  detergents 
certified  for  u.se  in  more  severe  gasoline 
must  also  ensure  that  the  detergent  used 
is  certified  for  use  in  fuels  of  greater 
than  or  equal  severity  relative  to  their 
gasoline  pool  (see  Section  VI.  B.  3.). 

Detergent  blenders  would  be  required 
to  update  their  fuel  survey  data  on  a 
weekly  basis  and  EPA  proposes  that 
they  must  use  this  data  to  reassess  the 
type  of  detergent  additive  required  at 
least  every  6  months  (see  Section  VI.  E.). 
Although  EPA  believes  it  to  be  unlikely, 
detergent  blenders  may  find  it  necessary 
to  make  this  reevaluation  on  a  more 
frequent  basis  to  avoid  repeated 
enforcement  actions  if  the  composition 
of  their  gasoline  changes  rapidly.  EPA 
requests  comment  oa  whether  the  6 
month  reevaluation  schedule  is 
appropriate  or  whether  a  less  frequent 
schedule  would  be  more  appropriate 


(annually  or  once  every  2  years).  EPA 
proposes  that  the  reqxiired  weekly  ftiel 
survey  data  and  parameter  distribution 
curves  must  be  retained  by  the  fuel 
detergent  blender  in  a  single  location  for 
5  years.  At  its  discretion,  EPA  could 
require  the  submission  of  this  data  to 
verify  compliance  with  detergent 
additization  requirements. 

EPA  proposes  that  the  detergent 
blender  must  include  in  the  transfer 
documents  information  regarding  the 
type  of  detergent  which  has  been  added 
(generic  or  more  severe  national/PADD 
certified)  and  the  EPA  certification 
number  of  the  detergent  used.  If  the  ftiel 
is  subject  to  the  special  provisions  for 
high-severity  gasoline,  then  the  transfer 
document  must  also  contain  the  spedfic 
levels  of  each  of  the  nonoxygenata 
parameters  that  the  detergent  must  have 
been  certified  to  accommodate  (see 
Section  VI.  E.).  This  base  gasoline 
Information,  in  combination  with 
corresponding  data  contained  in  the 
detergent  additive  transfer  documents, 
would  be  used  to  ensure  that  proper 
additization  takes  place.  EPA  could 
review  these  transfer  documents  to 
monitor  compliance.  EPA  could  also 
measure  the  levels  of  the  foel  severity 
factors  in  a  detergent  blender's  gasoline 
(using  the  test  methods  proposed  in 
Section  VI.  G.)  to  verify  that  the 
information  contained  in  the  transfer 
documentation  is  correct  and  that  the 
gasoline  has  been  properly  additized. 
EPA  believes  that  the  proposed  foel 
survey  requirements  would  generally 
not  result  in  the  need  for  additional  foel 
compositional  testing.  The  required  data 
would  likely  be  available  to  detergent 
blenders,  and  other  potential 
responsible  parties,  either  directly,  or 
from  other  pierties  upstream  in  the 
gasoline  distribution  system.  EPA 
requests  comment  on  the  availability  of 
this  data  required.  Comment  is  also 
requested  on  whether  the  requirements 
proposed  above  provide  adequate 
assurance  that  gasoline  would  be 
additized  with  properly  certified 
detergents.  Alternatives  to  the  proposed 
approach  are  also  solicited. 

C  Liability  Issues 

1.  Responsibility  for  Mass  Balance  and 
Other  Detergent  Blender  Requirements 

EPA  is  aware  that  there  are  many 
different  situations  in  which  detergents 
are  blended  into  gasoline  or  post- 
refinery  blending  stocks  or  oxygenates. 
In  order  to  determine  the  respoii.->ible 
party  for  the  detergent  blender 
requirements  under  these  regulations, 
such  as  mass  balance  accounting 
requirements,  EPA  intends  to  hold 
responsible  the  party  or  parties  who 
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control  the  facility  or  that  portion  of  the 
facility,  such  as  an  individual  detergent 
storage  tank,  where  detergent 
additization  is  occurring.  EPA  welcomes 
comments  fix)m  interested  parties  on  the 
issue  of  determining  responsible  parties 
for  detergent  blender  violations. 

2.  Presumptive  and  Vicarious  Liability 

EPA  is  proposing  that  upstream 
parties  be  liable  for  violations  that  are 
discovered  at  faciUties  downstream  of 
them,  if  the  upstream  parties  could  have 
caused  those  violations.  This  is  a 
presumptive  liability  scheme  that  is 
similar  to  the  liability  established  in  the 
gasohne  volaUUty  enforcement  program, 
40  CFR  80.28.  under  which  all  persons 
in  the  gasoline's  chain  of  distribution 
are  considered  presumptively  liable  for 
volatiUty  violations.  Here,  EPA  is 
proposing  presumptive  liability  for 
additized  gasoline,  detergent,  and  post- 
refinery  component  violations,  since 
these  problems  could  have  been  caused 
upstream.  However,  mass  balance 
violations  logically  could  only  be 
caused  by  the  detergent  blender  who 
improperly  additized  the  gasoline,  and 
product  transfer  document  violations 
will  only  be  caused  by  the  party  who 
fails  to  properly  create,  transfer  or  retain 
the  required  documents.  Therefore,  no 
presumptive  UabiUty  for  parties 
upstream  of  detergent  blenders  or  the 
parties  with  the  transfer  document 
violations  is  being  proposed  for  such 
mass  balance  or  product  transfer 
document  violations. 

EPA  is  proposing  this  presumptive 
liability  scheme,  with  appropriate 
defenses,  for  the  same  reasons  that  it 
was  proposed  in  the  volatility 
regulations.  These  reasons  include  the 
Agency's  belief  that  it  would  be  the 
most  effective  and  equitable  way  of 
placing  liability  upon  the  parties 
responsible  for  causing  the  violation; 
that  this  type  of  scheme  is  currently 
successfoUy  used  in  both  the  unleaded 
and  volatiUty  programs;  that  it  is 
familiar  both  to  industry  and  the  EPA; 
that  it  puts  the  burden  of  showing 
compliance  on  the  responsible  parties, 
which  is  appropriate  since  these  parties, 
and  not  the  EPA.  have  better  access  to 
the  relevant  information;  and  because 
enforcement  will  be  less  resource 
intensive  to  the  Agency  than  a  "tracing 
back  to  the  source"  liability  scheme. 
The  Agency  is  also  proposing  that 
branded  refiners  have  vicarious  liability 
imposed  on  them  for  detergent  program 
violations  occurring  at  facilities 
operating  under  their  brand  name  or 
under  their  control,  since  branded 
refiners  traditionally  have  had  great 
control  over  such  facilities.  Such 
vicarious  liability  has  similarities  to  that 


imposed  on  branded  refiners  in  other 
EPA  enforcement  programs  such  as  the 
unleaded  gasoline  and  the  foel  volatility 
programs,  40  CFR  80.22  and  80.27 
respectively.  In  the  detergent 
additization  program,  as  in  these  other 
EPA  programs,  branded  refiners  will 
have  contractual  oversight  requirements 
as  part  of  their  affirmative  defenses. 
EPA  proposes  to  continue  here  its 
enforcement  poUcy  that  more  than  one 
party  of  a  particular  type  can  be  held 
liable  for  a  violation.  The  fact  that  one 
distributor  or  refiner  may  be  potentially 
liable  for  a  violation  does  not  preclude 
liability  from  also  attaching  to  other 
distributors  or  refiners  in  the  chain  of 
distribution,  where  appropriate.  This  is 
a  longstanding  enforcement  policy  of 
EPA.  and  it  has  recently  been 
articulated  in  the  gasoline  volatiUty 
regulations,  40  CFR  80.28(c). 

C.  Liability  for  Violations  and  Penalties 
Resulting  From  Improper  Certification 

It  is  p>ossible  under  the  proposed 
detergent  certification  program  for  a 
party  to  inaccurately  represent  a 
detergent  as  being  properly  certified. 
EPA  is  proposing  that  such  a  marketer, 
be  it  a  detergent  manufacturer, 
distributer,  carrier  or  merely  someone 
who  represents  to  have  certified  the 
detergent,  would  be  liable  for  the  sale  of 
non-conforming  detergent  and  of  any 
non-conforming  detergent  additized 
gasoline  and  post-refinery  component 
additized  with  the  non-certified 
detergent.  Parties  who  relied  on  the 
misrepresentations  of  the  marketer 
would  not  generally  be  considered 
liable  if  they  can  show  they  did  not 
know  of  the  problem,  despite  due 
diligence. 

The  Agency  also  proposes  to  reserve 
the  right  to  revoke  a  previously  issued 
certification  number  that  was  based  on 
improper  or  false  information,  or  based 
on  the  detergent's  failure  to  meet 
performance  standards  upon 
confirmatory  vehicle  testing.  If  the 
detergent  certification  is  revoked  by  the 
Agency  because  of  misconduct  such  as 
fraud  or  negligent  disregard  for 
truthfolness  or  accuracy  of  the 
application,  then  the  certification  would 
be  considered  void  ab  initio.  As 
discussed  above.  EPA  intends  to 
provide  an  opportunity  to  be  heard 
before  revocation,  consistent  with  due 
process.  The  certifier  would  be 
considered  liable  for  the  prior  and 
prospective  sale  of  non-conforming 
detergent  and  detergent  additized 
gasoline  or  post-refinery  component 
additized  with  this  non-conforming 
detergent.  Parties  relying  on  the  revoked 
detergent  certification  to  additize  their 
gasoline  or  post-refinery  component 


would  again  be  protected  from  liabiUty 
if  they  can  establish  fi^edom  from  fault. 

D.  Blending  of  Gasoline  Blending  Stocks 
and/or  Oxygenate  Products  Into 
Gasoline  After  the  Gasoline  Refining 
Process. 

Another  issue  concerns  the  blending 
of  substances  such  as  oxygenates  and 
raffinate  into  gasoUne  afler  the  gasoline 
refining  process.  Such  substances  are 
referred  to  as  "post-refinery 
components." 

The  addition  of  any  of  these  post- 
refinery  components  to  gasoline 
increases  the  need  for  detergent  in  the 
gasoline,  since  they  increase  the  volume 
of  the  product  to  be  additized.  The 
completeness  of  detergent  additization 
becomes  problematic  because  these 
components  can  be  added  at  any  point 
in  the  gasoline  distribution  process, 
sometimes  prior  to,  and  sometimes  after, 
the  base  gasoline  has  been  detergent 
additized.  It  is  thus  easy  to  lose  track  of 
whether  or  not  the  total  product  has 
been  properly  additized.  Adding  to  the 
problem  is  the  fact  that  these 
components  are  themselves  sometimes 
transferred  in  an  already  additized 
condition. 

All  gasoline  being  sold  to  the  ultimate 
consumer,  including  that  containing 
these  post-refinery  components,  must  be 
properly  detergent  additized.  The 
Agency  considered  a  requirement  that 
post-refinery  components  be  additized 
prior  to  their  addition  to  gasoline.  This 
requirement  would  create  a  imiformity 
of  procedure,  which  would  be 
conducive  to  greater  detergent  accuracy. 

However,  EPA  is  instead  proposing  to 
allow  the  regulated  parties  to  decide  at 
what  point  they  wish  to  add  the 
additional  detergent  to  properly  account 
for  the  post-refinery  components.  This 
option  is  less  disruptive  of  current 
industry  practices.  Under  this  option, 
whichever  party  adds  the  detergent  that 
is  needed  for  the  post-refinery 
component  becomes  a  detergent 
blender.  This  party  is  permitted  to  add 
the  additional  detergent  either  to  the 
post-refinery  component  itself  or  to  the 
gasoline,  and  must  therefore  perform 
mass  balance  accounting  and  other 
detergent  blender  requirements. 

Under  this  proposal,  the  detergent 
blending  party  is  also  permitted  to  over- 
additize  base  gasoline  to  account  for  the 
extra  volume  resulting  from  the  later 
addition  of  such  post-refinery 
components,  such  as  ethanol.  if  the 
party  indicates  on  its  mass  balance 
record  that  it  has  changed  the  ratio  of 
detergent-to-base  gasoline  from  the 
certified  ratio  to  an  over-additizing 
ratio,  to  account  for  the  later  addition  of 
no  more  than  a  specified  amount  of 
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post-refinary  components.  If  a  party 
chotfses  to  over-additia»  t«  account  (or 
post-refinery  components  to  be  added  at 
a  different  time,  this  party  must  indicate 
on  the  transfer  document  for  the 
product  that  the  fmxhict  is  ovei^ 
additized.  The  transfer  document  must 
also  indicate  the  maximum  amount  of 
gallons  of  post-refinery  components  that 
may  be  added  at  the  different  time 
consistent  with  the  amount  of  over- 
additization. 

A  party  that  adds  already  detergent- 
additized  post-refmery  components  to 
either  base  gasoline  or  to  detergent- 
additized  gasoline  would  not  be 
considered  a  detergent  blender.  (EPA 
understands  that  current  industry 
practices  sometimes  include  adding 
detergent  to  ethanol  or  other  blending 
stocks  before  such  product  is  blended 
with  gasoline.)  Such  a  party  need  not 
perform  mass  balance  accounting 
concerning  the  addition  of  the 
substance.  It  would,  however,  be 
required  to  have  transfer  documentation 
establishing  that  each  of  the  component 
parts  of  the  combined  product  complies 
with  detergent  certifications.  This  party 
needs  to  take  special  care  to  note  that 
the  product  transfer  document  for  hiel 
specific  gasohne  audiorizes  the  addition 
of  the  particular  poet-refinery 
component  to  the  gasoline. 

EPA  sohcits  comments  from 
interested  parties  on  the  two 
contemplated  options  for  regulating 
detergent  additization  and  post-refinery 
components,  as  well  as  any  other 
suggestions  for  regulating  these 
components.  . 

E.  Enforcement  Under  the  Ahemattve 
Interim  Detergent  Additive  Program 

EPA  intends  to  enforce  the  simplified 
program  vigwously.  EPA  is  propwsing 
that  during  1995  product  transfer 
documents  will  be  required,  mass 
balance  accounting  requirements  will 
apply,  and  the  liability  scheme  will 
apply  to  the  same  extent  as  will  apply 
once  certiRcation  performance  tebling  is 
mandatory  in  1996. 

XI.  Public  Puticipation 

A.  Written  Comments 

EPA  seeks  full  public  participation  in 
arriving  at  its  final  decisions,  and 
strongly  encourages  comments  on  all 
aspects  of  this  proposal  from  all 
interested  parties.  Whenever  applicable, 
full  supporting  data  and  detailed 
analysis  should  be  submitted  to  allow 
EPA  to  make  ntaximura  use  of  the 
comments-  Ail  comments  should  be 
directed  to  the  EPA  Air  Docket,  Docket 
No.  A-91-77  (see  "ADOnESSES"), 
Comments  on  this  notice  will  be 


accepted  tintil  the  date  specified  in 
"DATES". 

Commenters  wishing  to  submit 
proprietary  information  for 
consideration  should  clearly  distinguish 
such  information  from  other  comments, 
and  clearly  label  it  "Confidential 
Business  hiformation".  Submissions 
containing  such  proprietary  information 
should  be  sent  directly  to  the  contact 
person  listed  above,  and  not  to  the 
pubUc  docket,  to  ensure  that  proprietary 
information  is  not  inadvertently  placed 
in  the  docket.  Information  covered  by 
such  a  claim  of  confidentiality  will  he 
disclosed  by  EPA  only  to  the  extent 
allowed  and  by  the  procedures  set  forth 
in  40  CFR  part  2.  If  no  claim  of 
confidentiality  accompanies  the 
submission  when  it  is  received  by  EPA, 
it  may  be  made  available  to  the  public 
without  further  notice  to  the 
cominenter. 

B.  Public  Hearing 

Any  person  desiring  to  present 
testimony  at  the  public  hearing  (see 
"DATBS")  is  asked  to  notify  the  contact 
poiion  listed  above  at  least  seven  days 
prior  to  the  day  of  the  hearing.  The 
contact  person  should  also  be  provided 
an  estimate  of  the  time  required  for  the 
presentation  of  the  testimony  and 
notified  of  any  need  for  audio/visual 
equipment.  A  sign-up  sheet  will  be 
available  at  the  registration  table  the 
morning  of  the  hearing  for  scheduling 
the  order  of  testimony.  EPA  suggests 
that  sufficient  copies  of  the  statement  or 
material  to  be  presented  be  brought  to 
the  hearing  for  distribution  to  the 
audience.  In  addition,  it  would  be 
helpful  for  EPA  to  receive  an  advance 
copy  of  any  statement  or  material  to  be 
presented  at  the  hearing  prior  to  the 
scheduled  hearing  date,  in  order  for 
EPA  staff  to  give  such  material  full 
consideration.  Such  advance  copies 
should  be  submitted  to  the  contact 
person  listed  above.  All  materials 
submitted  will  be  made  part  of  the 
ofRcial  record  for  this  rulemaking. 

The  hearing  will  be  conducted 
informally,  and  technical  rules  of 
evidence  will  not  apply.  Written 
transcripts  of  the  hearing  vrill  be  made 
by  a  court  reporter.  Copies  will  be 
available  for  examination  in  the  public 
docJcet  or  for  purchase  by  individual 
arrangement  with  the  court  reporter. 

XII.  Statutory  Authority 

The  statutory  authority  for  this 
proposal  is  provided  by  sections  211(c), 
211(1),  114,  and  301  of  the  Qean  Air 
Act,  as  amended;  42  U.S.C,  7545(c), 
7545(1),  7414,  and  76Q1. 


Xm.  AdministratiTe  Designation  and 
Regulatory  Analysis 

Under  Executive  Order  12886  (58  PR 
51735  (October  4, 1993)),  EPA  must 
determine  wrhether  a  regulation  is 
"significant"  and  therefore  subject  to 
review  by.  the  Office  of  Management  and 
Budget  (OMB),  and  the  requirements  of 
the  Executive  Order.  The  order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(1)  Have  an  annual  affect  on  the 
economy  of  SlOO  million  or  more  or 
adversely  aUed  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  )obs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities, 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency, 

(3)  Materially  aher  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  llie  terms  of  Elxecutive 
Order  12866,  it  has  been  determined 
that  this  rule  is  a  "significant  regulatory 
action".  EPA's  regulatory  Impact 
analysis  (RIA),  summarized  below, 
indicates  that  the  annual  costs  to 
producers  for  compliance  with  this 
proposed  rule  would  be  expected  to 
exceed  $100  million."  On  the  other 
hand,  offsetting  fuel  economy  benefits 
would  be  expected  to  reduce  the  total 
sodal  costs  to  far  less  than  $100  million 
per  year.  Nevertheless,  EPA  has  treated 
this  action  as  significant,  and  the  action 
was  submitted  to  0MB  for  review. 
Changes  made  in  response  to  OMB 
suggestions  or  recommendations  are 
documented  in  the  public  docket  for 
this  rulemaking. 

The  costs  of  Qie  proposed  regulation 
to  gasoline  producers  are  estimated  to 
increase  fiDm  approximately  $105 
million  in  1995  (during  the  interim 
program  period)  to  about  $132  million 
in  the  year  2000.  The  annual  costs 
during  that  time  period,  discounted  at  a 
rate  of  7  percent,  amoimt  to  a  net 
present  value  in  1995  of  $639,233,068. 
About  93  percent  of  this  total  estimated 
cost  is  the  price  to  gasoline  producers  of 
the  additional  deposit  control  additive 
which  would  be  needed  to  bring  all 
gesoline  up  to  the  effective  detergency 
levels  which  much  of  U.S.  gasoline 
already  contains.  This  cost  is  generally 
expected  to  be  passed  alon^  to  the 
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docket. 


consumer,  increa«ng  the  average  price 
of  gasoline  by  about  .10  to  .25  cents  per 
gallon.  This  would  amount  to  only  a 
dollar  or  two  per  motorist  per  year,  and 
would  be  more  than  compensated  by  the 
increeeed  fuel  ecrauuny  and  decreased 
maintenance  requirements  which 
improved  deposit  control  would  be 
expected  to  provide. 

The  proposed  gasoline  detergent 
additive  requirements  are- eaqjected  to 
result  in  a  significant  reduction  in  motor 
vehicle  emissions  of  hydrocarbons, 
carbon  monoxide,  and  oxides  of 
nitrogen.  As  a  result,  the  program  is 
highly  cost  effective,  with  an  average 
ratio  of  producer  costs  to  emission 
reductions  equal  to  about  $170  per  ton 
of  emission  reduction  benefit.  When  the 
projected  fuel  economy  benefits 
resulting  from  greater  control  of  fuel 
deposits  are  factored  in,  the  cost 
effectiveness  of  the  program  becomes 
even  more  favorable.  The  fully 
implemented  program  is  projected  to 
result  in  gasoline  savings  in  excess  of 
145  million  gallons  per  year.  The 
economic  value  of  this  mel  savings 
would  more  than  offset  the  estimated 
costs  of  the  proposed  program.  In  effect, 
the  projected  air  quality  benefits  are 
estimated  to  be  achieved  at  no  net  cost 
to  the  country  as  a  whole. 

The  program  is  not  exi>ected  to  be  a 
significant  cost  burden  to  individual 
businesses.  As  described  above, 
incremental  costs  for  detergent  additive 
are  expected  to  be  passed  to  the 
consumer.  Costs  for  compliance  with 
the  proposed  performance  testing  and 
recordkeeping  requirements  are 
relatively  modest.  In  addition,  the 
proposed  regulations  offer  sufficient 
flexibility  to  allow  producers  to  share 
the  costs  of  certification.  Adverse  effiBCts 
on  camf)etitive  relationships  are  not 
expected.  In  fact,  the  proposed  rule 
should  result  in  increased  sales  and 
business  opportunities  within  the  fiiel 
additive  industry. 

Comments  ftt>m  the  affected  industry 
and  other  interested  parties  are 
requested  on  the  cost  and  benefit 
estimates  and  on  the  overall  conclusions 
of  the  analysis  which  are  stumnarized 
above  and  presented  in  detail  in  the 
RIA. 


XIV.  Compliance  With  Regulatory 
Flexibility  Act 

Under  section  605  of  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C  601  et 
seq..  federal  agencies  are  required  to 
assess  the  economic  impact  of  federal 
regulations  on  small  entities. 
Accordingly,  a  Regulatory  Flexibility 
Analysis  (RFA)  has  been  prepared.  The 
RFA  is  included  as  Chapter  V  in  the 
Regulatory  Impact  Analysis  described  in 


the  previous  section  of  this  notice,  and 
is  available  for  review  in  the  public 
docket. 

The  RFA  shows  that  the  regulatory 
responsibilities  of  the  various  types  of 
businesses  affected  by  the  proposed 
rule,  along  the  chain  from  gasoline 
refiner  to  distributor  to  retailer,  differ 
markedly.  For  each  type  of  business, 
however,  even  for  the  small  business 
entities  in  this  chain,  the  costs  of  the 
regulation  are  estimated  to  be  modest. 
The  largest  costs  would  be  incurred  by 
gasoline  producers  in  the  price  of  the 
additional  detergent  additive  required  to 
be  added  to  gasoline.  As  described 
above,  this  cost  is  expected  to  be  passed 
along  the  distribution  chain  to 
consumers.  In  any  case,  if  small 
businesses  were  permitted  a  special 
provision  allowing  under-additization. 
this  could  severely  jeopardize  the 
realization  of  the  program's  projected  air 
quality  benefits.  Fiulhermore, 
opportunities  for  sharing  the  costs  of 
certification  should  further  reduce  the 
regulatory  burden  on  small  refiners,  and 
costs  to  other  affected  businesses  are 
very  small.  EPA  has  thus  concluded  that 
significant  adverse  economic  impacts  on 
small  businesses  are  extremely  unlikely. 
On  the  contrmy,  in  the  case  of  small 
additive  manufecturers  and  additive 
injection  equipment  manufacturers,  the 
proposed  regulation  could  result  in 
significant  economic  c^portunities 
through  increased  sales. 

XV.  Paperworic  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  requirements  of  the 
Paperwork  Reduction  Act,  44  U.S.C 
3501  et  seq.  An  Information  Collection 
Request  document  has  been  prepared  by 
EPA  (ICR  No.  1655.01)  and  a  copy  may 
be  obtained  fixjm  Sandy  Farmer, 
Information  Policy  Branch;  EPA;  401  M 
Street,  SW.,  (2136);  Washington,  DC 
20460  or  by  calling  (202)  260-2740. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
vary  from  less  than  one  minute  annually 
per  respondent  to  476  hours  pw  one- 
time certification,  with  an  average  of 
less  than  one  minute  to  several  minutes 
per  year,  per  respondent  This  includes 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  the  collection 
of  information. 

Send  conunents  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to: 
Chief,  Information  Policy  Branch;  EPA; 


401  M  Street,  SW.,  (2138);  Washington. 
DC  20460;  and  to  the  Office  of 
Information  and  Regulatory  Affeirs, 
Office  ol  Management  and  Budget, 
Washington,  DC,  20503,  marked 
"Attention:  Desk  Officer  for  EPA."  The 
Final  Rule  will  respoad  to  aoy  OMB  or 
public  comments  on  the  information 
collection  requirements  contained  in 
this  proposal. 

List  of  Subjects  in  40  CFR  Part  80 

Environmental  protection.  Fuel 
additives,  Gesoline  detergent  additives, 
Gasoline,  Motor  vehicle  pollution. 
Penalties,  Repxxling  and  recordkeeping 
requirements.  y 

Dated:  November  22, 1993. 
Carol  M.  Browner, 

Administrator. 

[FR  Doc.  93-29147  Filed  12-3-93;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Reciatnatfon 

43  CFR  Part  426 

[RIN  100ft-AA3q 

Reclamation  Reform  Act  of  1982,  Rules 
and  Regulations 

AGENCY:  Bureau  of  Reclamation, 
Interior. 

ACTION:  Notice  of  intent  to  propose 

rulemaking. 


SUMMARY:  The  Bureau  of  Reclanation 
(Reclamation)  intends  to  propose  new 
rules  and  regulations  for  implementing 
the  Reclamation  Reform  Act  of  1982 
(RRA),  as  amended,  and  to  prepare  an 
environmental  impact  statement  (EIS), 
pursuant  to  section  102(2)(c)  of  the 
National  Environmental  Policy  Act  of 
1969  (NEPA),  as  amended.  The  EIS  will 
address  the  effects  of  various 
alternatives  considered  in  developing 
proposed  new  rules  and  regulations. 
These  regulations  will  apply  to 
Reclamation  projects  in  the  17  Western 
States:  Arizona,  California,  Colwado. 
Idaho,  Kansas,  Montana,  Nebraska, 
Nevada,  New  Mexico,  North  Dakota, 
Oklahoma.  Oregon,  South  Dakota, 
Texas,  Utah,  Washington,  and 
Wyoming. 

A  separate  notice  of  intent  to  prepare 
an  EIS  and  to  conduct  scoping  meetings 
will  be  published  in  the  "notice" 
section  of  the  Federal  Register. 
FOfl  FURTHER  li4FORMATKM  CONTACT: 
Mr.  Rusty  Schuster,  Attention:  D-5604, 
Bureau  of  Reclamation,  PO  Box  25007, 
Denver  CO  80225.  To  be  placed  on  a 
mailing  Hst  for  any  subsequent 
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infonnation.  either  write  Mr.  Rusty 
Schuster  or  telephone  (303)  236-1061, 
extension  237. 

SUPPlfMENTARY  INFORMA-PON:  Among 
Other  things,  the  RRA  (43  U.S.C  390aa,' 
et  seq.)  modified  the  ownership 
limitations  for  receiving  Reclamation 
irrigation  water,  established  limitations 
on  the  amount  of  leased  land  that  is 
eligible  to  receive  Reclamation  irrigation 
water  at  a  non-full-cost  rate,  and 
required  the  development  of  water 
conservation  plans.  On  April  13. 1987, 
rules  and  regulations  were  promulgated 
to  modify  the  original  Acreage 
Limitation  Rules  and  Regulations  (dated 
December  6, 1983)  43  CFR  part  426.  The 
1987  rules  and  regulations  were 
challenged  in  the  United  States  District 
Court.  Eastern  District  of  CaUfomia,  by 
the  Natural  Resources  Defense  Council 
(NRDC)  for  failing  to  comply  with  the 
NEPA  in  the  promulgation  of  rules.  As 
the  result  of  a  "Settlement  Contract" 
entered  into  in  September  1993,  among 
^e  Department  of  the  Interior  (Interior), 
the  Department  of  Justice,  and  the 
NRDC.  acting  on  behalf  of  itself  and 
others,  which  contract  pertains  to  the 
litigation  styled  NRDC.  et  al.  v.  Beard, 
9th  Cir.  Nos.  92-15640  and  92-15643, 
Reclamation  is  required,  in  part,  to: 

1.  Consider  proposing  new 
regulations  implementing  the  RRA  in 
the  17  Western  States. 

2.  Prepare  an  EIS,  in  compliance  with 
the  NEPA  (42  U.S.C  4332),  addressing 
the  impact  of  the  various  alternatives 
considered  in  the  development  of 
proposed  new  rules  and  regulations. 
The  "Settlement  Contract"  provides  that 
among  the  alternatives  considered. 
Reclamation  shall  include  tiered 
pricing,  water  conservation  rules, 
alternatives  designed  to  achieve  the 
greatest  degree  of  water  conservation 
and  environmental  restoration  possible 
under  the  RRA,  alternatives  that  require 
Reclamation  to  collect  all  data  necessary 
for  the  enforcement  of  RRA,  and 
alternatives  that  require  maldng  water 
conserved  through  RRA  available  for 
fish  and  wildUfe  and  other  beneficial 
purposes. 

3.  Consider  the  impacts  to  water 
quality  and  fisheries  of  reduced 
irrigation  resulting  from  different 
pricing  requirements,  stronger 
conservation  requirements,  and  stricter 
acreage  limitation  enforcement. 

4.  Use  all  relevant  compiled  data 
oirrently  in  Interior's  possession. 
Additional  data  need  be  collected  only 
as  required  by  NEPA  and  its 
implementing  regulations. 

5.  Hold  hearings  to  receive  comments 
on  the  draft  EIS  and  proposed  rules.  ^ 


6.  Complete  the  proposed  rules  and 
draft  EIS  by  December  1, 1994,  and  the 
final  rules  and  EIS  by  August  1, 1995. 

Dated:  November  30, 1993. 
J.  WiOiam  Md)oiuId. 

Assistant  Commissioner,  Resounxs 

Management. 

IFR  Doc  93-29701  Filed  12-3-93;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Parts  12  and  16 


[CQD  93-051] 


RiN  2115-AE54 


Proof  of  Commitment  To  Employ 
Aboard  U.S.  Merchant  Vessels 

agency:  Coast  Guard,  DOT. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
amend  its  regulations  covering 
applicants  for  merchant  mariner's 
documents  to  eliminate  the  requirement 
that  the  applicant  provide  proof  of  a 
commitment  of  employment  as  a 
member  of  the  crew  of  a  United  States 
merchant  vessel.  Because  of  new 
requirements  pertaining  to  applicants  of 
merchant  mariner's  documents,  the 
requirement  for  proof  of  a  commitment 
of  employment  is  no  longer  necessary. 
TTiis  action  will  relieve  applicants  and 
employers  of  an  unnecessary  regxilatory 
bunien. 

DATES:  Comments  must  be  received  on 
or  before  February  4, 1994. 
ADDRESSES:  Conunents  may  be  mailed  to 
the  Executive  Secretary.  Marine  Safety 
Council  {G-LRA/3406)  (CGD  93-051). 
U.S.  Coast  Guard  Headquarters.  2100 
Second  Street.  SW.,  Washington.  DC 
20593-0001.  or  may  be  delivered  to 
room  3406  at  the  same  address  between 
8  a.m.  and  3  p.m..  Monday  through 
Friday,  except  Federal  hoHdays.  The 
telephone  number  is  (202)  267-1477. 

The  Executive  Secretary  maintains  the 
public  docket  for  this  rulemaking. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  room  3406, 
U.S.  Coast  Guard  Headquarters. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mrs.  Justine  Bunnell.  Merchant  Vessel 
Persormel  Division.  Seaman 
Dociunentation  and  Records  Branch. 
Office  of  Marine  Safety,  Secxirity,  and 
Environmental  Protection.  (202)  267- 
0234. 


SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGD  93-051)  and  the  specific  section  of 
this  proposal  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  The  Coast  Guard  requests  that 
all  comments  arid  attachments  be 
submitted  in  an  unbound  format 
suitable  for  copying  and  electronic 
fiUng.  If  not  practical,  a  second  copy  of 
any  bound  materials  is  requested. 
Persons  wanting  acknowledgment  of 
receipt  of  comments  should  enclose  a 
stamped,  self-addressed  postcard  or 
envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Marine  Safety 
Council  at  the  address  luider 
ADDRESSES.  The  request  should  include 
reasons  why  a  hearing  would  be 
beneficial.  If  it  determines  that  the 
opportunity  for  oral  presentation  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Mrs.  Justine 
Bunnell,  U.S.  Coast  Guard,  Project 
Manager,  Office  of  Marine  Safety, 
Security  and  Environmental  Protection 
and  Ms.  Helen  Boutrous,  Project 
Counsel,  Office  of  Chief  Counsel. 

Background  and  Purpose 

Section  12.25-5  of  title  46  of  the  Code 
of  Federal  Regulations  requires  an 
applicant  for  an  original  merchant 
mariner's  document  (MMD)  endorsed 
for  service  in  ratings  for  which  no 
professional  examination  is  required  to 
produce  satisfactory  proof  of  a 
commitment  of  employment  (letter  of 
commitment)  as  a  member  of  the  crew 
of  a  United  States  merchant  vessel.  This 
requirement  was  established  in  1937  as 
a  means  to  ensiire  that  those  persons 
obtaining  MMDs  were  actually  to  be 
employed  as  merchant  mariners. 
Because  no  fee  or  renewal  requirements 
had  been  associated  with  appUcation  for 
an  MMD,  many  applying  for  an  MMD 
were  doing  so  to  obtain  a  desirable  form 
of  identification,  and  had  no  intention 
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of  seeking  employment  as  a  merchant 
mariner. 
On  March  19, 1993,  the  Coast  Guard 

f)ublished  a  final  rule  establishing  user 
ees  for  services  relating  to  marine 
licensing,  certification  of  registry,  and 
meschant  mariner  documentation  (58 
PR  15228).  That  rule  established  an 
issuance  fee  of  $35  for  an  MMD  with  an 
additional  $17  charge  for  an  FBI 
criminal  record  check  if  the  application 
is  for  an  original  MMD.  Ai  noted  in  the 
preamble  of  the  user  fee  final  rule,  as  a 
result  of  the  user  fee  and  other 
expenses,  individuals  with  no  intention 
of  returning  to  sea  may  choose  not  to 
renew  a  license.  Likewise,  the  user  fee 
will  deter  individuals  with  no  intention 
of  obtaining  employment  as  a  member 
of  the  crew  of  a  United  States  merchant 
vessel  from  applying  for  an  MMD.  For 
this  reason,  the  Coast  Guard  now 
considers  the  requirement  for  a  letter  of 
commitment  unnecessary. 

Discussion  of  Proposed  Amendments 

Because  the  Coast  Guard  no  longer 
considers  the  letter  of  commitment 
requirement  necessary,  the  Coast  Guard 
proposes  to  remove  46  CFR  12.25-5. 
Further,  because  reference  to  §  12.25  is 
made  in  46  CFR  part  16,  the  Coast 
Guard  also  proposes  to  revise  part  16. 
Part  16  prescribes  the  minimum 
standards  and  procedures  to  test 
covered  employees  in  the  maritime 
industry  for  the  use  of  dangerous  drugs. 
Section  16.210  provides  that  no  marine 
employer  shall  engage,  employ,  or 
otherwise  give  a  commitment  of 
employment  to,  any  individual  to  serve 
as  a  crewmember  unless  the  individual 
passes  a  chemical  test  for  dangerous 
drugs  for  that  employer.  "Conunitment 
of  employment"  is  defined  in  §  16.105 
as  proof  of  employment  required  by  46 
CFR  12.25-5.  Because  §  12.25-5  and  the 
•requirement  to  provide  a  letter  of 
commitment  of  emplojTnent  would  no 
longer  exist,  reference  to  "commitment 
of  employment"  and  its  definition 
would  be  removed  from  part  16  by  this 
action.  Employers  will  continue  to  be 
prohibittd  from  engaging  or  employing 
any  individual  as  a  crewmember  unless 
the  individual  passes  a  chemical  test  for 
dangerous  drugs  for  that  employer  or 
meets  the  exception  of  46  CFR 
16.210(b). 

Re^Iatory  Assessment 

This  proposal  is  not  a  significant 
regulatory  action  imder  Executive  Order 
12866  and  not  significant  under  the 
"Department  of  TranspcHtation 
Regulatory  Policies  and  Procedures"  (44 
FR  1 1040;  February  26. 1979).  The  Coast 
Guard  expects  the  economic  impact  of 
this  proposal  to  be  so  minimal  that  a  full 


Regulatory  Assessment  is  unnecessary. 
This  action  would  relieve  appficants  of 
the  burden  of  obtaining  a  letter  from  a 
new  employer  evidencing  the 
employer's  commitment  to  hire  the 
applicant.  Employers  will  be  relieved  of 
the  burden  of  supplying  stKih  letters. 
While  the  cost  of  obtaining  and 
supplying  such  letters  is  considered 
minimal,  this  action  would  relieve 
industry  and  applicants  of  an 
unnecessary  regulatory  requirement. 

Small  Entities 

Under  the  Regulatory  FlaxibiUty  Act 
(5  U.S.C  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  proposal,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  include  independently  owned 
and  operated  small  businesses  that  are 
not  dominant  in  their  field  and  that 
otherwise  quaUfy  as  "small  business 
concerns"  under  section  3  of  the  Small 
Business  Act  (15  U.S.C  632).  Because  it. 
expects  the  impact  of  this  proposal  to  be 
minimal,  the  Coast  Guard  certifies 
under  5  U.S.C  605(b)  that  this  proposal, 
if  adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  action 
will  relieve  small  entities  firjm  an 
unnecessary  paperwork  requirement. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this 
proposal  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federahsm  Assessment. 
The  authority  to  estabfish  regulations 
pertaining  to  the  issuance  of  merchant 
mariner's  docimients  has  been 
committed  to  the  Secretary  of 
Transportation  by  Federal  statute  and 
delegated  to  the  Coast  Guard. 
Documentation  of  merchant  mariners  is 
a  matter  national  in  application  for 
which  regulations  should  be  of  national 
scope  to  avoid  unreasonably 
burdensome  variances.  Therefore,  the 
Coast  Guard  intends  to  preempt  State 
action  addressing  the  same  matter, 
although  no  such  action  is  expected. 

EnviromneBt 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that,  under  section  2.B.2 
of  Commandant  Instruction  M16475.1B, 


this  proposal  is  categorically  excluded 
from  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  is  available  in  the  docket 
for  inspection  er  copying  where 
indicated  under  ADDRESSES.  This  action 
would  relieve  a  paperwoik  requirement 
and  clearly  would  have  no  impact  on 
the  environment 

List  of  Subjects 

46  CFR  Part  12 

Reporting  and  recordkeeping 
requirements,  Seam«k 


46  CFR  Part  16 


.r 


Drug  testing,  Marine  safety,  Reporting 
and  recordkeeping  requirements,  Safety, 
Transportation. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  46  CFR  parts  12  and  16  as 
follows: 

PART  12— CERTIFICATIOH  OF 
SEAMEN 

1.  The  authority  citation  for  part  12  is 
revised  to  read  as  follows: 

Authority:  46  U.S.C  2103,  7301,  7701. 
10104;  49  CFR  146. 

§12.25-6    [Remov«4 

2.  Section  12.25-5  is  removed. 

PART  1&-CHEMICAL  TESTING 

3.  The  authority  citation  for  part  16 
continues  to  read  as  follows: 

Authority:  46  U.S.C  2103,  3306,  7101. 
7301,  and  7701;  49  CFR  1.46. 

116.105    [Amended! 

4.  In  §  16.105,  the  definition  of 
Commitment  of  employment  is 
removed. 

5.  In  §  16.210,  paragraph  (a)  is  revised 
to  read  as  follows: 

S 1 6.21 0    Pr».«mpk>yment  testing 
requirements 

(a)  No  marine  employer  shall  engage 
or  employ  any  individual  to  serve  as  a 
crewmember  unless  the  individual 
passes  a  chemical  test  for  dangerous 
drugs  for  that  employer. 
•        •        •        •        • 

Dated:  November  28, 1993. 

A.E.  Henn, 

Fear  Admiral.  U.S.  Coast  Guard.  Chief,  Office 
of  Marine  Safety,  Security  and  Environmental 
Protection. 

[FR  Doc.  93-29734  Filed  12-3-93;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart63 

[CO  Docket  No.  91-273;  FCC  93-491] 

Notiflcation  by  Common  Carriers  of 
Service  Disruptions 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  seeks 
comment  on  the  proposed  amendment 
to  its  regulations  regarding  the  reporting 
of  telephone  network  outages.  The 
amendment  will  enlarge  the  outage 
reporting  requirement.  The  present 
requirement  requires  outages  that 
potentially  affect  50,000  or  more  of  a 
carrier's  customers  to  be  reported.  The 
proposed  amendment  would  require 
outages  potentially  affecting  30,000  or 
more  of  a  carrier's  customers  to  be 
reported.  Fire-related  incidents 
impacting  100  or  more  of  a  carrier's 
lines  and  outages  affecting  "special" 
facilities  (major  airports,  E911  tandems, 
nuclear  power  plants,  major  military 
installations  and  key  government 
facilities)  must  also  be  reported  under 
the  proposed  amendment.  This  action  is 
necessary  to  improve  the  Commission's 
ability  to  monitor  outages  and 
determine  what  steps  may  be  necessary 
to  ensiire  network  reliability.  The 
amendment  will  provide  the 
Commission  with  the  additional 
information  it  needs  to  perform  this 
task. 

DATES:  Comments  must  be  n  led  on  or 
before  January  21, 1994  and  reply 
comments  on  or  before  February  22, 
1994. 

ADDRESSES:  Federal  Communications 
Commission,  1919  M  Street  NW., 
Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  E.  Kimball,  (202)  634-7150. 
Domestic  Services  Branch,  Domestic 
Facilities  Division,  Common  Carrier 
Bureau. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  NPRM  in 
CC  Docket  No.  91-273,  FCC  93-491, 
adopted  November  5, 1993,  and  released 
December  1. 1993.  The  item  is  available 
for  inspection  and  copying  during 
normal  hours  in  the  Commission's 
Dockets  Branch  (room  230),  1919  M  St., 
NW.,  Washington,  DC,  or  a  copy  may  be 
purchased  from  the  duplicating 
contractor.  International  Transcription 
Service,  Inc.  (202)  857-3800.  2100  M 
St.,  NW.,  Suite  140,  Washington,  DC 
20037.  The  NPRM  vtrill  be  published  in 
the  FCC  Record. 


OMB  Review 

The  following  collection  of 
information  contained  in  this  proposed 
rule  has  been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act  (44  U.S.C  3504(h). 
Copies  of  the  submission  may  be 
purchased  from  the  Commission's  copy 
contractor,  International  Transcription 
Service,  hic.  (202)  857-3800.  2100  M 
Street,  NW.,  Suite  140.  Washington. 
D.C  20037.  Persons  wishing  to 
comment  on  this  collection  of 
information  should  direct  their 
comments  to  Timothy  Fain.  (202)  395- 
3561.  Office  of  Management  and  Budget, 
Room  3235  NEOB,  Washington,  DC 
20503.  A  copy  of  any  comments  filed 
with  the  Offfce  of  Management  and 
Budget  should  also  be  sent  to  the 
following  address  at  the  Commission: 
Federal  Communications  Commission, 
Records  Management  Division,  room 
234,  Paperwork  Reduction  Project, 
Washington.  DC  20554.  For  further 
information  contact  Judy  Boley,  (202) 
632-7513. 

Tide:  Amendment  of  part  63  of  the 
Commission's  Rules  to  Provide  for 
Notification  by  Common  Carriers  of 
Service  Disruptions  (Section  63.100). 
OMB  Number:  3060-0484. 
Action:  Proposed  revision. 
Respondents:  Business  or  other  for 
profit. 

Frequency  of  Response:  On  occasion. 
Initial  report  due  120  minutes  or  3  days 
after  incident  depending  on  number  of 
potentially  affected  customers  and 
nature  of  disruption.  Final  report  due 
thirty  days  after  initial  report. 

Estimated  Annual  Burden:  200 
responses;  5  hours  each;  1000  hours 
total. 

Needs  and  Uses:  The  Notice  of 
Proposed  Rulemaking  solicits  public 
comment  on  the  Commission's  proposal 
to  modify  47  CFR  63.100  to  require  that 
local  exchange  and  interexchange 
common  carriers  that  operate  either 
transmission  or  switching  facilities  and 
provide  access  service  or  interstate  or 
international  telecommunications 
service  report  outages  that  affect  30.000 
or  more  customers  or  that  affect  special 
facilities  and  report  fire-related 
incidents  impacting  100  or  more  lines. 
With  such  reports  the  FCC  can  monitor 
and  take  effective  action  to  ensure 
network  reliability. 

Summary  of  NPRM 

1.  We  propose  to  amend  §  63.100  to 
require,  in  place  of  the  present 
requirements,  that  selected  facilities- 
based  common  carriers  notify  the 
Commission  in  writing  (1)  within  120 


minutes  of  the  carriers'  knowledge  that 
it  is  experiencing  an  outage  potentially 
affects  50.000  or  more  of  its  customers 
for  30  minutes  or  more,  (2)  within  120 
minutes  of  the  carriers'  knowledge  that 
it  is  experiencing  an  outage  which 
affects  special  offices  and  facilities  and 
continues  for  30  minutes  or  more.  (3) 
within  3  days  of  the  carriers'  knowledge 
that  it  is  experiencing  an  outage 
potentially  affecting  30,000  to  50,000  of 
its  customers  for  30  minutes  or  more, 
and  (4)  within  3  days  of  the  carriers' 
knowledge  that  it  is  experiencing  a  fire- 
related  incident  that  impacts  100  or 
more  service  lines  for  30  minutes  or 
more.  These  initial  reports,  in  a 
prescribed  format,  are  to  be  served  on 
the  Commission's  monitoring  watch 
officer,  on  duty  24  hours  a  day  by 
facsimile  or  other  recorded  means.  Not 
later  than  thirty  days  after  any 
reportable  outage  or  incident  under  the 
proposed  rules,  the  carrier  will  file  a 
final  service  report  containing  any 
relevant  information  not  contained  in 
the  initial  report,  including 
specification  of  the  root  cause  of  the 
outage  or  incident,  with  the  Chief  of  the 
Commission's  Common  Carrier  Bureau. 
Carriers  are  not  required  to  report  to  the 
Commission  outages  affecting  nuclear 
power  plants,  major  military 
installations  and  key  government 
facilities  under  the  proposed  rules,  but 
they  must  report  such  outages,  under 
the  terms  outlined  in  the  proposed 
reporting  requirements  for  special 
facilities,  to  the  National 
Communications  System.  The  National 
Communications  System  will  determine 
if  national  security/emergency 
preparedness  concerns  would  be 
adversely  implicated  by  further 
reporting  such  outages,  and.  as  further 
'reporting  is  determined  to  be 
appropriate  in  each  instance,  report 
these  outages  to  the  Commission.  The 
proposed  rules  further  allow 
interexchange  carriers  to  use  blocked 
calls  to  determine  whether  criteria  for 
reporting  an  outage  have  been  reached. 
For  purposes  of  complying  with  the 
required  50,000  customer  threshold, 
IXCs  would  be  required  to  report 
outages  where  more  than  150,000  calls 
are  blocked  d*uring  a  30  minute  period 
and,  for  purposes  of  complying  with  the 
30.000  customer  threshold,  to  report 
outages  where  more  than  90.000  calls 
are  blocked  during  a  30  minute  period. 

2.  Present  §63.100  of  the 
Commission's  Rules,  which  the 
proposed  rule  will  amend,  was 
established  in  response  to  outage 
incidents  that  occurred  in  1990  and 
1991.  largely  as  a  result  of  the 
introduction  of  new  technology  into  the 
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telecommunications  infrastructure.  In 
January  of  1990,  for  example,  AT&T 
experienced  a  large  scale  service  failure 
when  software  used  with  its  Signaling 
System  7  contained  a  coding  error.     , 
Other  major  interexchange  carriers  also 
experienced  significant  outages.  In  June 
and  July  of  1991.  local  exchange  carriers 
Pacific  Bell  and  Bell  Atlantic 
experienced  major  outages.  At  that  time, 
the  Commission  bad  no  systematic  way 
by  which  to  become  informed  quickly  of 
significant  service  disruptions  and  was 
unable  to  determine  whether  certain 
kinds  of  technology  or  equipment 
threatened  service  reliability.  Present 
Section  63.100  provided  a  vehicle  by 
which  the  Commission  became  better 
and  more  quickly  informed  of  certain 
significant  outages. 

3.  The  Report  and  Order  adopting 
present  §63.100.  7  FCC  Red  2010 
(Released  February  27. 1992).  56  FR 
7883,  March  5.  1992,  requested  that  the 
Network  Reliability  Council,  a  federal 
advisory  committee  created  by  the 
Commission  to  provide  advice  to  the 
Commission  for  enhancing  network 
reliability,  study  and  recommend 
suitable  additions  to  the  reporting 
requirement  in  §  63.100.  The  proposed 
amendment  to  §63.100  incorporates 
many  of  the  outage  reporting 
recommendations  of  the  Council.  The 
Council's  membership  included  all 
sectors  of  the  telecommunications 
industry,  as  well  as  state  regulators  and 
representatives  of  large  and  small 
telecommunications  consumers.  All 
Council  meetings  were  open  to  the 
public.  Members  of  the  public  were 
invited  to  present  written  submissions 
for  the  Council's  consideration.  The 
final  reporting  recommendations,  sent 
to  the  Commission  on  December  29. 
1992.  were  the  result  of  months  of 
painstaking  research  by  the  Threshold 
Reporting  Group,  a  research  committee 
of  the  Council  composed  of  industry 
and  consumer  telecommunications 
experts.  A  variety  of  possible  reporting 
thresholds  and  conditions  were 
considered  by  these  experts,  by  the 
Council  and  by  the  Commission.  (For  a 
detailed  research  summary  and  analysis, 
see  the  Final  Recommendation  of  the 
Threshold  Reporting  Group  of  the 
Network  Reliability  Council,  December 
15, 1992.  This  item  is  available  for 
inspection  and  copying  during  normal 
working  hours  in  room  6325  of  the 
Commission's  offices  at  2025  M  Street, 
NW.,  Washington,  DC  20554;  copies 
may  also  be  purchased  ftt)m  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  (202)  857-3800,  2100  M  Street. 
NW..  Suite  140.  Washington.  DC  20037). 


4.  The  Commission  has  studied  the 
recommendations  and  has  tentatively 
concluded  that,  with  certain 
modifications,  their  establishment  in  the 
form  of  the  proposed  new  Section 
63.100,  while  cost-effective  and  not 
imduly  burdensome  to  the  reporting 
parties,  will  significantly  enhance  the 
capacity  of  the  Commission  to  monitor 
outages  and  to  encourage  the  industry  to 
find  ways  to  further  ens\u«  network 
reliability.  As  with  other  Commission 
regulations,  compliance  with  the 
proposed  reporting  requirements,  if  they 
are  established,  may  be  effectively 
enforced  under  47  CFR  1.80. 

Regulatory  Flexibility  Analysis:  We 
certify  that  the  Regulatory  Flexibifity 
Act  of  1980  does  not  apply  to  this 
rulemaking  proceeding  because  if  the 
proposed  rule  amendment  is 
promulgated,  there  will  not  be  a 
significant  economic  impact  on  a 
substantial  number  of  small  business 
entifies,  as  defined  in  section  601(3). of    ' 
the  Regulatory  Flexibility  Act.  The 
Secretary  shall  send  a  copy  of  this 
NPRM,  including  the  certification,  to 
the  Chief  Counsel  for  advocacy  of  the 
small  business  administration  in 
accordance  with  section  605(b)  of  the 
Regulatory  Flexibility  Act,  Pub.  L.  No. 
96-354,  94  Stat.  1167,  5  U.S.C.  601  et 
seq. 

Ex  Parte  Presentations:  This  is  a 
nonrestricted  notice  and  comment 
rulemaking  proceeding.  Ex  parte 
presentations  are  permitted  except 
during  the  Sunshine  Agenda  period, 
provided  they  are  disclosed  as  required 
by  Commission  rules.  See  generally  47 
CFR  1.1202, 1.1203  and  1.1206(a). 

Legal  Basis:  Sections  1,  4.  201-205, 
218.  220  and  403  of  the 
Communications  Act  of  1934,  as 
amended. 

List  of  Subjects  in  47  CFR  Part  63 

Communications  common  carriers. 
Reporting  and  recordkeeping 
requirements.  Service  disruptions. 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

(PR  Doc.  93-29710  Filed  12-3-93;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Rsh  and  Wildlife  Service 

50  CFR  Part  17 
RIN  1018-AC09 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Reclassification 
of  Betuia  Uber  (Virginia  Round-Leaf 
Birch)  From  Endangered  to  Threatened 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  pfOposes  to  reclassify 
Betuia  uber  (Ashe)  Ffemald  (Virginia 
round-leaf  birch)  from  endangered  to 
threatened.  This  action  is  proposed  due 
.  to  substantial  improvement  in  the  status 
of  this  tree  species,  which  is  known 
from  one  naturally  occurring  population 
in  southwestern  Virginia.  Although  the 
natural  papulation  has  decreased  trom 
41  to  11  plants  since  the  species' 
rediscovery  in  1975,  the  establishment 
of  20  additional  populations  over  the 
past  decade  has  resulted  in  a  dramatic 
increase  in  the  total  population  to  over 
1,400  subadult  trees.  Betuia  uber 
seedlings  also  have  been  cultivated  and 
distributed  to  interested  individuals, 
arboreta,  and  botanical  gardens 
throughout  the  United  States  and  to  two 
foreign  countries. 

This  proposed  reclassification  is 
undertJiken  in  fulfillment  of  section  4(c) 
of  the  Endangered  Species  Act  (Act)  of 
1973,  as  amended,  which  requires  the 
Ser\'ice  to  periodically  review  and 
reclassify,  as  needed,  the  species  on  the 
Federal  list  of  endangered  and 
threatened  wildlife  and  plants.  The 
proposed  change  in  classification,  based 
on  a  thorough  review  of  all  information 
currently  available  for  Betuia  uber. 
provide^  formal  recognition  of  progress 
toward  recovery  of  this  species. 
Reclassification  to  threatened  status  will 
not  significantly  alter  its  protection 
under  the  Act. 

DATES:  Comments  from  all  interested 
parties  must  be  received  by  February  4, 
1994.  Public  hearing  requests  must  be 
received  by  January  20, 1994. 
ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Endangered  Species  Office.  U.S. 
Fish  and  Wildlife  Service.  300  Westgate 
Center  Drive,  Hadley,  MA  01035-9589. 
Conunents  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Debbie  Mignogno  at  the  above  address, 
telephone  (413/253-8627). 
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SUPPLEMBfTARV  INFORMATION: 

Background  • 

The  Virginia  round-leaf  birch  was 
originally  described  as  a  variety  of  the    ^ 
common  sweet  birch  [Betula  lento  L.)  in 
1918  by  W.W.  Ashe  from  trees  he 
reported  growing  along  the  banks  of 
Dickey  Creek  in  Smyth  County,  Virginia 
(Ashe  1918).  The  taxon  was 
subsequently  elevated  to  the  species 
level  by  M.L.  Femald.  The  round-leaf 
birch  was  not  collected  or  observed 
during  the  1950s  and  1960s,  and  was 
assumed  to  be  extinct  until  it  was 
rediscovered  in  1975  along  the  banks  of 
Cressy  Creek,  approximately  2 
kilometers  (1  mile)  from  the  type 
locality  (Ogle  and  Mazzeo  1976).  The 
general  consensus  among  botanists 
working  with  the  species  is  that  Ashe 
probably  erred  in  his  original  reference 
to  Dickey  Creek  (Sharik  and  Ford  1984. 
Sharik.  Feret  and  Dyer  1990).  Since 
1975.  searches  in  the  Cressy  Creek  and 
other  watersheds  over  a  three-county 
area  have  not  revealed  any  additional 
populations  in  the  wild. 

Several  lines  of  evidence  now  suggest 
a  close  evolutionary  relationship 
between  the  Virginia  round-leaf  birch 
and  the  sweet  birch.  Both  taxa  are 
apparently  diploids,  with  28  pairs  of 
chromosomes,  and  isozymes  extracted 
from  the  cambium  of  both  species  show 
similar  patterns  (U.S.  Fish  and  Wildlife 
Service  1990).  The  taxa  overlap 
completely  in  flowering  times,  and  they 
are  interfertile  (Sharik  and  Ford  1984. 
U.S.  Fish  and  Wildlife  Service  1990). 
The  offspring  of  crosses  between  the 
two  taxa  typically  possess  either  the 
round  leaves  characteristic  of  round-leaf 
birch  or  the  ovate  leaf  shape  typical  of 
sweet  birch.  Preliminary  analysis 
suggests  that  this  difference  in  leaf 
shape  may  be  controlled  by  a  single 
gene  (Sharik  et  al.  1990,  U.S.  Fish  and 
Wildlife  Service  1990).  This  subject 
warrants  further  data  collection  and 
analysis  to  determine  the  species' 
proper  taxonomic  status. 
Betula  uber  is  a  moderate-sized  tree  in 
.  the  Betulaceae  family.  It  grows  to  15 
meters  (45  feet)  in  height  with  smooth, 
dark  brown  to  black,  aromatic  bark  and 
a  compact  crown  (Ogle  and  Mazzeo 
1976,  Sharik  and  Ford  1984,  U.S.  Fish 
and  Wildlife  Service  1990).  Its  leaves 
are  round  to  slightly  oblong  and 
alternately  arranged.  The  catkins  have 
long,  smooth  scales  with  three  broadly 
divergent  lobes.  Three  winged  nutlets  or 
samaras  are  home  at  the  base  of  each 
scale  (Sharik  and  Ford  1984).  Betula 
ubeF  flowers  when  the  leaves  emerge 
from  the  winter  buds  in  April  to  early 
May  (U.S.  Fish  and  Wildlife  Service 
1986). 


At  the  time  of  its  rediscovery  in  1975, 
the  only  known  natural  Betula  uber 
population  consisted  of  41  individuals; 
by  1977  the  population  had  declined  to 
26  individuals,  and  it  is  now  down  to 
11  trees.  This  population  is  confined  to 
a  100  meter-wide  (100  yard-wide)  band 
of  highly  disturbed  second-growth  forest 
along  a  one  kilometer  (1  mile)  stretch  of 
the  Cressy  Creek  floodplain,  a  site 
nearly  surrounded  by  agricultural  land 
(Ogle  and  Mazzeo  1976,  Ford,  Sharik 
and  Feret  1983).  The  strip  of  forest 
containing  the  round-leaf  birch  occurs 
within  a  much  larger  population  of 
related  dark-barked  birch  species  (sweet 
birch  and  yellow  birch,  B. 
alleghaniensis).  The  round-leaf  birch 
population  extends  over  three 
contiguous  ownerships  comprising  the 
Mount  Rogers  National  Recreation  Area 
in  the  Jefferson  National  Forest  and  two 
private  tracts.  In  1976,  the  Federal 
government  and  the  private  landowners 
erected  protective  fences  around  their 
respective  segments  of  the  population. 
This  did  not,  however,  prevent 
subsequent  vandalism  and  transplanting 
of  individual  trees  by  private 
landowners,  with  a  resultant  loss  of  12 
round-leaf  birches  on  the  private  lands. 

Protection  of  the  species  gained 
momentum  in  1977  with  formation  of 
the  Betula  uber  Protection,  Management 
and  Research  Coordinating  Committee, 
which  consists  of  representatives  from 
the  Federal  and  state  governments, 
conservation  organizations,  universities, 
and  the  private  sector.  Betula  uber  was 
added  to  the  U.S.  Department  of  the 
Interior's  list  of  endangered  and 
threatened  wildlife  and  plants  on  April 
26, 1978  (Federal  Register  Vol.  43.  No. 
81,  pp.  17910-17916),  bringing  it  under 
the  protection  of  the  Endangered 
Sp>ecies  Act  (Act)  of  1973,  as  amended 
(16  U.S.C.  1531  et  seq.).  The  species  was 
also  added  to  the  Commonwealth  of 
Virginia's  Endangered  Plant  and  Insect 
Species  Act  in  1979  (Virginia 
Department  of  Agriculture  and 
Consumer  Services  1979). 

In  1982,  the  Service  approved  the 
Virginia  Round-Leaf  Birch  Recovery 
Plan  (U.S.  Fish  and  Wildlife  Service 
1982).  which  was  revised  in  1986  and 
updated  in  1990.  The  goal  of  this  plan 
is  to  increase  the  number  of  round-leaf 
birches  in  the  wild  to  a  level  where  the 
species  can  be  removed  from  the 
Federal  list;  this  level  is  estimated  at 
500-1.000  individuals  in  each  of  10  self- 
sustaining  populations.  These^ 
populations  may  include  individuals  of 
sweet  birch  which  carry  the  roundleaf 
trait.  Any  population  of  round-leaf 
birch,  whether  natural  or  established 
through  plantings,  will  be  considered 
self-sustaining  when  it  produces  500- 


1,000  individuals  greater  than  2  meters 
(6  feet)  tall.  Given  the  present  status  of 
round-leaf  birch  and  current  knowledge 
of  its  life  history,  this  condition  is 
projected  to  be  met  by  the  year  2010  in 
both  the-ti'attiral  and  additional 
populations.  The  1990  plan  does  not 
document  a  reclassification  objective; 
nevertheless,  significant  recovery 
progress  can  trigger  consideration  for 
reclassification  to  threatened. 

The  natural  population  has  been 
monitored  closely  since  1978.  Given  the 
heavy  mortality  that  has  occurred  in  this 
population  since  1975.  an  effort  to 
enhance  natural  regeneration  was 
implemented  in  1981.  Two  small  areas 
were  cleared  of  vegetation  within  60 
meters  (65  yards)  of  potential  seed 
sources,  one  on  public  land  and  one  on 
private  land.  Eighty-one  round- leaf 
birch  seedlings  were  recorded  on  the 
private  property  site.  Round-leaf  birch 
seedlings  were  not  produced  at  the 
public  land  site,  and  this  was  attributed 
to  the  absence  of  a  pollen  source  for  the 
relatively  isolated  round-leaf  birch 
mother  trees  growing  there  (Sharik  et  al. 
1990).  Initial  survival  and  growth  rates 
of  the  seedlings  suggested  that  fitness  in 
round-leaf  birch  may  be  as  high  as  that 
in  sweet  birch  (Sharik  et  al.  1990). 
However,  all  of  the  30  round-leaf  birch 
seedlings  remaining  after  the  end  of  the 
second  growing  season  were  gone  by 
1986,  the  apparent  result  of  vandalism, 
as  whole  plants  (including  roots)  were 
missing. 

In  1984.  The  Nature  Conservancy 
acquired  14  hectares  (35  acres)  of  land 
adjacent  to  the  natural  population.  The 
land  was  in  turn  purchased  by  the  U.S. 
Forest  Service  in  1986  and  has  since 
been  managed  as  potential  round-leaf 
birch  habitat;  however,  round-leaf 
birches  currently  do  not  occur  there. 

Given  the  initial  success  of 
experiments  with  birch  regeneration,  it 
was  concluded  that  additional 
populations  could  be  established  and 
that  they  could  be  self-sustaining  given 
periodic  disturbance.  In  preparation  for 
planting  of  seedlings,  20  small  (0.1 
hectare)  (.3  acre)  openings  were  cleared 
in  wooded  areas  within  the  Cressy 
Creek  watershed  in  locations  where 
sweet  birch  was  abundant.  Seeds  were 
collected  from  six  round-leaf  birch 
mother  trees  and  four  sweet  birch 
mother  trees,  germinated  in  greenhouse 
conditions,  and  held  in  cultivation  for 
two  to  three  growing  seasons  before 
transplanting  to  the  cleared  areas  in 
1984  and  1985.  Additional  seeds  were 
germinated  in  1985  for  transplanting  in 
1986  and  1987. 

Five  populations  per  year  were 
established  over  the  4-year  period,  for  a 
total  of  20  populations,  with  the  hope 
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that  a  minimum  of  10  populations 
would  be  self-sustaining.  Each  newly- 
established  population  consisted  of  96 
individuals,  including  both  round-leaf 
and  sweet  birch  progeny.  Habitat 
management  to  promote  the 
establishment  of  these  populations 
included  fencing  trees  from  browsers, 
removing  competing  vegetation  around 
individual  transplants,  and  removing 
competing  vegetation  from,  the  forests 
bordering  the  populations.  As  of  May 
1992,  survival  averaged  77.5%  for  all 
populations  regardless  of  the  mother 
tree  species,  and  ranged  from  7.2%  to 
96.9%  (Sharik  et  al.  1990).  On  this  basis, 
19  of  the  additional  populations  offer 
the  possibility  of  self-maintenance. 

Retention  of  roimd-leaf  germplasm 
began  in  1975  when  theU.S.  National 
Arboretum  transplanted  three  seedlings 
from  the  wild  to  its  grounds  in 
Washington,  DC.  Approximately  50 
plants  were  produced  bom  the  3 
genotypes;  these  plants  were  distributed 
to  arboreta,  botanical  gardens,  and 
nurseries  in  the  United  States  and  2 
European  countries  (Sharik  et  al.  1990). 
In  1988,  approximately  2,000  seedlings 
from  crosses  of  selected  genotypes  were 
propagated  for  distribution  to  arboreta 
and  botanical  gardens  for  teaching  and 
research.  Since  1989,  round-leaf  birch 
seedlings  have  been  distributed  to  other 
interested  organizations  and  individuals 
under  policy  guidelines  developed  by 
the  Virginia  Agricuhural  Experiment 
Station.  Recipients  are  required  to  cover 
costs  and  sign  a  waiver  that  they  will 
not  sell  the  plants  or  their  offspring. 

To  increase  awareness  of  the  recovery 
effort  and  to  minimize  human  impact  on 
the  natural  population  of  round-leaf 
birch  located  on  private  property,  the 
trees  on  public  land  have  b€«n  the  focus 
of  an  ongoing  round-leaf  birch 
interpretive  program.  A  sign  erected  by 
the  U.S.  Forest  Service  gives  the 
location  of  the  largest  round-leaf  birch 
in  the  population — the  Mt.  Rogers 
Viewing  Area — and  a  ramp  provides  a 
close-up  view  of  the  tree,  which  is 
enclosed  by  a  chain-link  fence. 
Informational  materials  and  guides  tell 
the  round- leaf  birch  story  bom  its 
discovery  through  current  recovery 
activities. 

After  a  decade  of  coordinated  effort  by 
Federal,  state,  and  private  agencies  and 
institutions,  as  well  as  private 
landowners,  the  outlook  for  the  Virginia 
round-leaf  birch  has  brightened 
considerably.  Because  of  the  significant 
progress  made  toward  recovery  of  the 
species  and  the  species'  current  status, 
reclassification  of  the  Virginia  round- 
leaf  birch  to  threatened  status  is 
warranted.  The  current  status  of  Betula 
uber  is  described  below: 


1.  Ten  additional  populations  have 
been  established  in  suitable  habitat; 
these  populations  have  showed  an 
average  survival  rate  of  >  75%  over  a  5 
to  8  year  period  and  have  reached  the 
stage  of  initiating  reproduction. 

2.  Genotypes  have  been  preserved 
through  a  program  of  sexual  propagation 
and  through  maintenance  of  a  breeding 
orcha.d. 

3.  The  single  natural  population  is 
extant,  and  there  are  opportunities  to 
protect  and  manage  its  habitat. 

4.  Sufficient  information  is  known  to 
facilitate  Betula  uber  reproduction 
through  habitat  management. 

Based  on  a  review  of  status 
information,  research  results,  and 
further  plarmed  recovery  actions,  it 
appears  highly  likely  that  progress 
toward  the  delisting  objective  specified 
in  the  recovery  plan  will  continue. 

Summary  of  Factors  Afifecting  the 
Species 

Section  4(a)(1)  of  the  Act  and 
regulations  promulgated  to  implement 
the  listing  provisions  of  the  Act  (50  CFR 
part  424)  set  forth  the  procedures  for 
adding  species  to  the  Federal  list.  A 
species  may  be  determined  to  be  an 
endangered  or  threatened  species  due  to 
one  or  more  of  the  five  factors  described 
in  section  4(a)(1).  These  factors  and 
their  application  to  Betula  uber  (Ashe) 
Femald  (Virginia  round-leaf  birch)  are 
as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  or  range.  The 
Virginia  round-leaf  birch  is  a  pioneer 
species  that  succumbs  to  competition 
from  longer-lived  species.  Under  natural 
conditions,  Virginia  round-leaf  birch 
habitat  is  threatened  by  factors  such  as 
drought,  flooding,  and  competing 
vegetation.  In  this  regard,  by  1984 
flooding  and  competition  with  later 
successional  species  had  caused  the 
death  of  14  individual  trees  in  the 
natural  population. 

There  are  11  trees,  4  reproductively 
mature  adults  and  7  subadults, 
remaining  in  the  natxiral  population. 
Only  2  of  the  11  trees  occur  on  publicly 
protected  land.  The  nine  trees  on 
private  lands  remain  susceptible  to 
adverse  habitat  modification  or  to 
vandalism.  However',  these  threats  have 
been  greatly  diminished  through  efforts 
to  achieve  landowner  cooperation  and 
public  awareness  together  with  the 
widespread  .distribution  of  artificially 
propagated  seedlings  to  the  public. 

Tne  optimum  habitat  requirements  of 
this  species  apparently  are  very  similar 
to  these  of  sweet  birch.  Therefore,  most 
of  the  20  introduced  populations  were 
planted  in  areas  where  sweet  birch  was 


abundant  and  could  be  expected  to 
regenerate  well.  Additionally,  the  20 
established  populations  were  planted  on 
U.S.  Forest  Service  lands;  thus 
protecting  these  individuals  from  take. 
Further,  their  habitats  are  protected 
from  adverse  modification  and  may  be 
managed  specifically  to  enhance  the 
species'  survival. 

As  part  of  the  U.S.  Forest  Service's 
land  management  activities,  competing 
vegetation  is  periodically  removed  bom 
the  base  of  the  established  trees. 
Because  birches,  in  general,  are  known 
to  be  sensitive  to  elevated  temperatures 
and  reduced  moisture  (T.L.  Sharik. 
Michigan  Technoldgical  University, 
pers.  comm.,  1992),  6are  is  taken  while 
raking  aroimd  the  trees  to  avoid  removal 
of  too  much  organic  matter  and 
exposure  of  the  roots  (C.  Thomas,  U.S. 
Forest  Service,  pers.  comm.,  1992). 

On  Forest  Service  land,  a  bank 
stabilization  project  located  near  the 
fenced  enclosure  of  the  largest  Betula 
uber  specimen  at  the  Mt.  Rogers 
Viewing  Area  was  completed  in  the 
summer  of  1992.  This  project,  which 
was  designed  to  hold  excessive  runoff  in 
the  existing  stream  chaimel  in  order  to 
prevent  flooding  or  erosion  of  birch 
habitat,  has  apparently  achieved  its 
aims  without  causing  any  unintended 
deleterious  effects  on  the  birch 
population. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  To  date,  the  historical  loss  of 
10  of  the  original  41  individuals  in  the 
population  discovered  in  1975  (Sharik 
et  al.  1990)  can  be  attributed  to 
transplanting  of  individual  trees  on  the 
privately-owned  tracts  and  to 
vandalism.  Collection  accounts  for  an 
additional  loss  of  30  seedlings  in  1981 
from  the  private  land  portion  of  the 
natural  regeneration  study  area  (U.S. 
Fish  and  Wildlife  Service  1990,  Sharik 
et  al.  1990).  Beginning  in  1988,  in  an 
attempt  to  reduce  collection  pressure, 
and  to  protect  from  loss  of  genetic 
diversity  due  to  illegal  collecting, 
seedlings  were  produced  bom 
controlled  crosses  at  a  breeding  orchard 
located  at  the  Reynolds  Homestead 
Research  Center  in  Critz,  Virginia.  The 
orchard  is  m.aintained  by  periodic 
mowing,  weeding,  inspection,  and 
treatment  for  insects  and  diseases.  The 
majority  of  the  seedlings  are  in  good  to 
excellent  condition. 

Beginning  in  1988,  public  arboreta, 
botanical  gardens,  nurseries,  and  other 
interested  parties  were  informed  of  the 
availabihty  of  round-leaf  birch  seedlings 
produced  from  the  breeding  orchard, 
and  many  requests  were  filled,  subject 
to  the  condition  that  the  plants  or  their 
offspring  were  not  to  be  sold.  In 
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addition  to  increasing  the  number  and 
geographical  distribution  of  round-leaf 
birdies  in  cultivation,  making  the  plants 
available  to  the  public  was  viewed  as  a    . 
way  of  possibly  reducing  vandalism  to 
the  natural  population  by  changing  the 
public's  perception  of  the  tree  as  rare. 

While  vandalism  and  collection 
remain  concerns,  the  distribution  of 
seedlings,  along  with  public  awareness 
efforts  sudi  as  the  interpretive  activities 
at  the  Mt.  Rogers  National  Recreation 
Area,  and  coordination  with  persons 
and  agendes  in  the  area  whose  activities 
could  affect  the  spedes,  have  shown  at 
least  some  indirect  success  in 
alleviating  these  problems,  ft  was  noted 
at  the  1992  meeting  of  the  Betula  uber 
Protection.  Management  and  Research 
Coordinating  Committee  that  no 
vandalism  was  reported  during  the 
previous  year  in  the  introduced 
populations  for  the  first  time  in  Eve 
years. 

C.  Disease  or  predation.  Betula  uber  is 
subject  to  a  number  of  compromising 
factors,  including  diseases,  insects,  and 
herbivory.  Additionally,  white-tailed 
deer  will  rub  saplings  with  their  antlers, 
and  this  may  nearly  or  completely  girdle 
the  main  stem.  While  no  serious 
problems  with  insect  damage  or  disease 
have  been  observed  in  the  natural 
population,  three  diseases  were 
observed  in  the  introduced  populations 
during  the  1989  growing  season  (C. 
Thomas,  pers.  comm.,  1992),  cankers, 
anthracnose,  and  a  putative  foliar  virus. 
In  1991,  the  highest  mortaUty  rate  of 
trees  vsrith  basal  cankers  occurred  in 
those  trees  located  on  poor  or  exposed 
sites  or  those  which  showed  symptoms 
of  die-back  during  the  year.  Plots  were 
sprayed  with  pestiddes  between  May 
and  August  1991  to  control  fungal 
pathogens  and  insects  that  may  be 
transmitting  these  fungi  or  creating 
wounds  through  which  the  fungal 
canker  pathogens  can  enter.  Damage  to 
round-leaf  birch  leaves  has  also  been 
incurred  irom  Japanese  beetles. 

During  1992,  considerable  mortality 
of  Betula  uber  was  attributed  to  deer 
rubs.  Browsing  by  deer  and  rabbit  was 
evident  in  several  of  the  established 
populations.  While  browsing  may  not 
cause  direct  nrortality  due  to  the 
capacity  of  Betula  uber  to  resprout,  it 
may  decrease  the  birch's  ability  to 
compete  with  other  plants,  resulting  in 
the  demise  of  the  tree.  Wire  cages, 
which  were  placed  around  the  smaller 
trees  to  prevent  further  loss  from 
browsing,  may  have  been  prematurely 
removed  from  some  of  the  birdi  trees  in 
June  1991.  Further  fendng  is  needed  for 
protection.  Additionally,  approximately 
ten  were  found  to  be  leaning.  The  cause 


is  unknown,  but  the  trees  were  staked 
in  an  attempt  to  stabilize  them. 

The  maintenance  activities  described 
above  will  continue  as  part  of  the 
recovery  program  following 
reclassification  of  Betula  uber  to 
threatened. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Betula  uber  is 
protected  by  the  Federal  Endangered 
Species  Act  of  1973,  as  amended,  and 
by  the  Virginia  Endangered  Plant  and 
Insect  Act  of  1979.  The  Virginia  statute 
prohibits  taking  of  endangered  plants  on 
both  public  and  private  lands,  except  by 
the  private  landowner.  If  the  proposed 
reclassification  to  threatened  status 
becomes  final,  no  substantive  change  in 
the  protection  afforded  this  spedes 
imder  these  laws  is  anticipated. 
Populations  on  private  lands  will  still 
be  subject  to  loss  due  to  inadequate 
regulatory  protection. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  MosX 
of  the  loss  in  the  natxiral  population  has 
been  attributed  to  vuidalism  and 
collection.  However,  loss  of  individuals 
could  ccmtinue  to  occiir  from  such 
natural  causes  as  competition  from  later 
successional  species  and  flooding  of 
Cressy  CreeL  Minimal  reproduction  in 
the  natural  population,  probably  due  to 
the  limited  source  of  pollen,  may  resuh 
in  the  gradual  and  possibly  irreversible 
decline  of  this  population  unless  further 
management  actions  are  taken. 

The  relatively  low  numbers  and 
limited  range  of  the  species  continue  to 
make  the  Cressy  Creek  populations 
vulnerable  to  natural  stresses  or 
catastrophes.  However,  given  the 
management  tools  developed  for  the 
spedes,  as  well  as  the  variety  of 
conditions  imder  which  the  20 
introduced  populations  appear  to  grow, 
it  is  unlikely  that  a  single  natural  stress 
would  result  in  the  loss  of  Betula  uber 
in  more  than  a  portion  of  its  existing 
range. 

While  the  single  natural  population 
remains  vulnerable  to  extirpation,  due 
largely  to  past  acts  of  vandalism  and  a 
continuing  failure  to  reproduce,  19  of 
the  20  additional  populations  offer  the 
possibility  of  self-maintenance, 
suggesting  that  it  is  unlikely  that  the 
round-leaf  birch  will  disappear  from  its 
only  known  native  watershed.  The 
additional  populations  are  believed  to 
encompass  the  genetic  diversity  of  the 
natural  population.  As  of  May  1992. 
more  than  1,400  individuals  occur 
writhin  the  Cressy  Creek  watershed,  as 
compared  to  only  41  individuals  known 
to  be  in  existence  when  the  Cressy 
Creek  population  was  rediscovered  in 
1975. 


Based  on  a  review  of  the  Virginia 
Round-Leaf  Birch  Recovery  Plan  (U.S. 
Fish  and  Wildlife  Service  1990),  the 
spedes'  present  status  does  not  meet  the 
criteria  es^failished  for  delisting  the 
spedes.  However,  given  the  successful 
propagation  and  distribution  of  plants 
together  with  its  current  distribution 
and  afforded  protection,  this  rare  birch 
is  not  in  imminent  danger  of  extinction. 
The  best  available  data  indicate  that 
Betula  uber  qualifies  as  a  threatened 
spedes.  The  Service  has  carefully 
assessed  the  best  scientific  and 
commercial  information  available 
regarding  the  past,  present,  and  future 
threats  faced  by  this  spedes  in 
determining  to  propose  this  rule.  Based 
on  this  evaluation,  the  preferred  action 
is  to  list  Betula  uber  as  threatened. 

Available  Conservatioii  Measures 

If  made  final,  this  rule  would  change 
the  status  of  Betula  uber  at  50  CFR  17.12 
from  endangered  to  threatened.  This 
rule  would  formally  recognize  that  this 
species  is  no  longer  in  imminent  danger 
of  extinction  throughout  a  significant 
portion  of  it's  range.  The  proposed 
change  in  classification  does  not 
significantly  alter  the  protection  for  this 
species  imder  the  Act.  Anyone  taking, 
attempting  to  take,  or  otherwise 
possessing  a  Betula  uber  in  an  illegal 
manner  would  still  be  subject  to  penahy 
under  Section  11  of  the  Act.  There 
would  be  no  difference  in  penalties  for 
the  illegal  take  of  an  endangered  spedes 
versus  a  threatened  species.  Section  7  of 
the  Act  would  still  continue  to  protect 
this  spedes  from  Federal  adions  that 
would  jeopardize  the  continued 
existence  of  Betula  uber. 

Conservation  measures  prescribed  by 
the  Virginia  Rotmd-Leaf  Birch  Recovery 
Plan  would  proceed.  Conservation 
measures  identified  in  the  spedes 
recovery  plan  include:  Continued  efforts 
to  protect  portions  of  the  natural 
population  that  occur  on  private  lands; 
expanded  management  of  the  natural 
population;  continued  efforts  to 
facilitate  natural  regeneration; 
establishment  of  pollen  and  seed  banks; 
continued  maintenance  of  the 
additional  populations,  including 
control  of  disease  and  insect  problems, 
prevention  of  browsing,  and 
management  of  competing  vegetation; 
further  research  into  the  plant's 
reproductive  and  genetic  systems,  as 
well  as  habitat  requirements;  and 
continued  efforts  to  raise  the  public's 
awareness  in  regard  to  issues  affecting 
this  and  other  endangered  plants  (U.S. 
Fish  and  Wildlife  Service  1990). 
According  to  the  recovery  plan, 
implementation  of  these  recovery 
actions  will  take  place  over  a  period  of 
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approximately  17  years,  with  full 
recovery  of  the  species  being  achieved 
by  the  year  2010. 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accvirate  and  as  effective  as 
possible.  Therefore,  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agendes,  the   . 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule  are  hereby  solidtMl. 
Comments  particularly  are  sought 
concerning: 

(1)  Biological,  commerdal  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  this  spedes; 

(2)  The  location  of  any  additional 
populations  of  this  species; 

(3)  Additional  information  concerning 
the  range,  distribution,  and  population 
size  of  this  species;  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  tliis  species. 

Final  promulgation  of  the  regulation 
on  Betula  uber  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  the 
Service,  and  such  communications  may 
lead  to  a  final  regulation  that  differs 
from  this  proposal. 

The  Endangered  Spedes  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  received  by 
January  20, 1994.  Such  requests  must  be 
made  in  writing  and  addressed  to  the 
agency  identified  under  ADDRESSES 
above. 


National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be 
prepared  in  connection  v«th  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Spedes  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25, 1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements, 
Transportation. 

Proposed  Regulation  Promulgation 

Accordingly,  the  Service  hereby 
proposes  to  amend  part  17,  subchapter 
B  of  chapter  I,  title  50  of  the  Code  of 
Federal  Regulations,  as  set  forth  below: 

PART  17— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C 
1531-1544;  16  U.S.C  4201-4245;  Public  Law 
99-625, 100  Stat.  3500,  unless  otherwise 
noted. 

2.  §  17.12(h)  is  amended  by  revising 
the  entry  for  Betula  uber  under  the 
family  Betulaceae  to  read  as  follows: 

§  1 7. 1 2    Emtangered  and  ttireatened  ptants. 

•        •        •         •        ■ 

(h)*  *  • 


Species 


Scientific  name 


Common  name 


Historic  range 


Status      When  listed    Critical  hab»-      Special 

tat  rules 


li 


Betulaceae — Birch  family:. 

Betula  uber „ Virginia  round-leaf  birch U.S.A.  (VA)  T 


39 


MA 


NA 


D^L 


ited:  October  28, 1993. 

Richard  N.  Smith, 

Acting  Director,  U.S.  Fish  and  Wildlife 
Service. 

[FR  Doc  93-29566  Filed  12-3-93;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  215,  216,  and  222 
[Docket  No.  930404-3104;  LD.  120293A] 

RIN  0648-AD11 

Protected  Species  Special  Exception 
Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 


Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule;  extension  of 

comment  period. 

summary:  NMFS  is  extending  the 
comment  period  on  proposed  rules  to 
review  regulations  for  protected  species 
permits  for  purposes  of  public  display, 
scientific  research,  and  enhancement 
(58  FR  53320,  October  14, 1993).  Three 
public  hearings  have  been  scheduled  to 
give  interested  members  of  the  public  an 
opportunity  to  provide  comments  on  the 
proposed  rule  (58  FR  58680).  NMFS  has 
received  requests  for  an  extension  of  the 
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comment  period.  In  addition,  during 
both  the  pubRc  briefing  and  other 
briefings  conducted  for  interested 
groups,  several  persons  have  requested  . 
an  extension  to  the  comment  period. 
Therefore,  in  the  interest  of  providing 
all  interested  persons  additional  time  to 
thoroughly  review  and  carefully  prepare 
comments,  the  comment  period  on  these 
proposed  rules  is  extended  by  30  days. 

DATES:  Comments  on  the  proposed  rule 
for  protected  species  special  exception 
permits  (58  FR  53320)  must  be 
postmarked  or  received  by  January  14, 
1994. 

ADDRESSES:  Comments  on  the  proposed 
rule  should  be  mailed  to  the  Permits 
Division,  Office  of  Protected  Resources. 


NMFS,  1315  East-West  Highway,  room 
13130,  Silver  Spring,  MD  20910.  Clearly 
mark  die  outside  of  the  envelope 
"Proposed  Rule  Comments."  A  copy  of 
the  proposed  rule  may  be  obtained  by 
writing  to  the  same  address,  or  by 
sending  a  facsimile  to  Ann  Terbush  at 
(301) 713-0376. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ann  Terbush  or  Art  Jeffers  in  Silver 
Spring.  Maryland,  at  (301)  713-2289. 

List  of  Subjects 

50  CFR  Part  215 

Administrative  practice  and 
procedure.  Marine  Mammals,  Penalties, 
Pribilof  Islands,  Reporting  and 
recordkeeping  requirements. 


50  CFR  Part  216 

Administrative  practice  and 
procedure.  Imports,  Indians,  Marine 
Mammals,  Penalties,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

50  CFR  Part  222 

Administrative  practice  and 
procedure.  Endangered  and  threatened 
species.  Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Dated:  November  30. 1993. 
WUliamW.Fox,Jr.. 
Director.  Office  of  Protected  Resources. 
IFR  Doc.  93-29715  Filed  12-3-93;  8:45  am] 
BILUNO  COOe  3$10-«2-«l 
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DEPARTMENT  OF  AGRICULTURE 

Animal  artd  Plant  Health  Inspection 
Service 

[Docket  No.  93-15S-1) 

Availability  of  Envtronntental 
Assessment  and  Rnding  of  Ho 
Significant  Impact 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  We  are  advising  the  public 
that  the  Animal  and  Plant  Health 
Inspection  Service  has  prepared  an 
environmental  assessment  and  a  finding 
of  no  significant  impact  for  the 
shipment  of  an  xinlicensed  veterinary 
biological  product  for  field  testing.  A 
risk  analysis,  which  forms  the  basis  for 
the  environmental  assessment,  has  led 
us  to  conclude  that  the  shipment  of  the 
unlicensed  veterinary  biological  product 
for  field  testing  will  not  have  a 


significant  impact  on  the  quality  of  the 
human  environment.  Based  on  our 
finding  of  no  significant  impact,  we 
have  determined  that  an  environmental 
impact  statement  need  not  be  prepared. 

ADDRESSES:  Copies  of  the  environmental 
assessment  ana  finding  of  no  significant 
impact  may  be  obtained  by  writing  to 
the  person  listed  under  "FOR  FURTHER 
INFORMATION  CONTACT."  Please  refer  to 
the  docket  number  of  this  notice  when 
requesting  copies.  Copies  of  the 
environmental  assessment  and  finding 
of  no  significant  impact  (as  well  as  the 
risk  analysis  with  confidential  business 
information  removed)  are  also  availible 
for  public  inspection  at  USDA,  room 
1141,  South  Building,  14th  Street  and 
Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  hoUdays.  Persons  wishing  to 
inspect  those  documents  are  encouraged 
to  call  ahead  on  (202)  690-2817  to 
facihtate  entry  into  the  reading  room. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Jeanette  Greenberg,  Veterinary 
Biologies,  Biotechnology,  Biologies,  and 
Environmental  Protection,  APHIS, 
USDA,  room  571,  Federal  Building, 
6505  Belcrest  Road,  Hyattsville,  MD 
20782;  telephone  (301)  436-5390;  fax 
(301) 436-S669. 

SUPPt^MENTARY  INFORMATION:  Under  the 
Virus-Serum-Toxin  Act  (21  U.S.C  151 
et  seq.],  a  veterinary  biological  product 


must  be  shown  to  be  pure,  safe,  potent, 
and  efficacious  before  a  veterinary 
biological  product  license  may  be 
issued.  A  field  test  is  generally 
necessary  to  satisfy  pre  licensing 
requirements  for  veterinary  biological 
products.  In  order  to  ship  an  unlicensed 
veterinary  biological  product  for  the 
purpose  of  conducting  a  proposed  field 
test,  a  person  must  receive  authorization 
from  the  Animal  ohd  Plant  Heahh 
Inspection  Service  (APHIS). 

In  determining  whether  to  authorize 
shipment  of  the  unhcensed  veterinary 
biological  product  referenced  in  this 
notice  for  field  testing,  APHIS 
conducted  a  risk  analysis  to  assess  the 
imlicensed  veterinary  biological 
product's  potential  effects  on  the  safety 
of  animals,  public  health,  and  the 
environment.  Based  on  that  risk 
analysis,  APHIS  has  prepared  an 
environmental  assessment.  APHIS  has 
concluded  that  the  shipment  of  the 
unlicensed  veterinary  biological  product 
for  field  testing  will  not  significantly 
affect  the  quality  of  the  human 
environment.  Based  on  this  finding  of 
no  significant  impact,  we  have 
determined  that  there  is  no  need  to 
prepare  an  environmental  impact 
statement. 

An  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  for  the  shipment  of  the 
following  unlicensed  veterinary 
biological  product  for  field  testing: 


Requester(s) 

Product 

Field  test  location<s) 

Rhone  Merieux,  Inc. 
and  the  State  of 
New  Jersey. 

A  Ave,  genettcaNy  engineered,  vacdniavectorsd  rabies  vaccine  that  expresses  the  ra- 
btes  virus  suitece  glycoprotein;  the  vaccine  Is  enclosed  In  raccoon  baits. 

The  northern  part  of  the  Cape 
May  peninsula,  KU. 

The  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  in  accordance  with: 

(1)  National  Environmental  Policy  Act 
of  1969  (NEPA)  (42  U.S.C  4321  et  seq], 

(2)  Regulations  of  the  Council  on 
Environmental  Quality  for 
Implementing  the  Procedural  Provisions 
of  NEPA  (40  CFR  parts  1500-1508), 

(3)  USDA  Regulations  Implementing 
NEPA  (7  CFR  part  lb),  and 

(4)  APHIS  Guidelines  Implementing 
NEPA  (44  FR  50381-50384.  August  28. 
1979,  and  44  FR  51272-51274,  August 
31, 1979). 


Done  in  Washington,  DC,  this  30th  day  of 
November  1993. 

Terry  L.  Medky, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  93-29738  Piled  12-3-93;  8:45  am] 
BIUMG  CODE  M10-34-P. . 


[Docket  No.  93-14»-1] 

Monsanto  Co.;  Receipt  of  Petition  for 
Determination  of  Nonregulated  Status 
Of  Genetically  Engineered  Soybean 
Une 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 


ACTION:  Notice. 


SUMMARY:  We  are  advising  the  public 
that  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  has  received 
a  petition  from  Monsanto  Co.,  seeking  a 
determination  regarding  the  regulatory 
status  of  its  glyphosate-tolerant  soybean 
line  40-3-2.  In  accordance  with  our 
regulations,  we  are  soliciting  comments 
on  whether  such  soybeans  present  a 
plant  pest  risk.  This  action  is  necessary 
to  enable  interested  persons  to  advise 
APHIS  on  any  plant  pest  issues  raised 
by  this  petition. 


Federal  Register  /  Vol.  58,  No.  232  /  Monday,  December  6,  1993  /  Notices 


64288 
,  I 

DATES:  Consideration  will  be  given  only 
to  commentj^  received  on  or  before 
February  4, 1994. 

AOOflESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief; 
Regulatory  Analysis  and  Development, 
PPD.  APfflS.  USDA.  room  804,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  93- 
148-1.  A  copy  of  the  Monsanto  petition 
and  any  comments  received  may  be 
inspected  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  or  at 
USDA,  suite  7,  (first  floor)  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD,  between  8  a.m.  and 
4:30  p.m.  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
review  the  dociunents  are  asked  to  call 
(202)  690-2817  in  advance  of  visiting 
the  Washington,  DC  location,  or  (301) 
436-7612  for  Hyattsville,  MD.  A  copy  of 
the  Monsanto  petition  may  be  obtained 
by  contacting  Ms.  Kay  Peterson  at  (301) 
436-7601. 

FOR  FURTHER  INFORMATION  CONTACT: 
Shirley  P,  Ingebritsen,  Regulatory 
Analyst,  Biotechnology,  Biologies,  and 
Environmental  Protection,  APHIS, 
USDA.  room  850,  Federal  Building, 
6505  Belcrest  Road.  Hyattsville,  MD 
20782.  (301)  436-7601. 
SUPPt-EMENTARY  INFORMATION:  On 
September  15, 1993,  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
received  a  "Petition  for  Determination 
of  Nonregulated  Status  under  7  CFR  Part 
340"  from  Monsanto  Co.  (Monsanto),  of 
Chesterfield,  MO.  The  Monsanto 
petition  seeks  a  determination  that  its 
glyphosate-tolerant  soybean  (GTS)  line 
40-3-2  is  not  a  "regiilated  article" 
under  regulations  at  7  CFR  part  340  (the 
regulations). 

The  Monsanto  petition  states  that  the 
GTS  Une  40-3-2  should  not  be 
regulated  by  APHIS  because  it  does  not 
present  a  plant  pest  risk.  GTS  line  40- 
3-2  soybeans  have  been  described  by 
Monsanto  as  soybeans  containing  a 
Roundup  Ready TM  gene,  and  any 
progeny  derived  from  crosses  between 
GTS  Une  40-3-2  and  traditional 
soybean  varieties.  The  Roundup 
Readyix  gene  contained  in  GTS  line 
40-3-2  is  a  single  insert  of  DNA 
comprised  of  the  enhanced  35S 
promoter  derived  from  cauliflower 
mosaic  virus,  the  chloroplast  transit 
peptide  coding  sequence  from  Petunia 
hybrida  fused  to  the  5- 
enolpyruvylshikiinate-3-phosphate 
synthase  (EPSPS)  gene  derived  from 
Agrobacterium  sp.  strain  CP4,  and  the 
nopaline  synthase  3'  terminator  from  A. 
tumefaciens.  Glyphosate,  the  active 
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ingredient  in  Roundup*  herbicide, 
controls  weeds  due  to  the  inhibition  of 
the  enzyme  EPSPS.  GTS  line  40-3-2 
soybeans  express  an  EPSPS  enzyme 
tolerant  to  the  herbicide  glyphosate, 
thereby  conferring  tolerance  to 
Roundup*  herbicide. 

GTS  hne  40-3-2  is  currently 
considered  a  regulated  article  under  the 
regulations  because  it  contains  gene 
sequences  (vectors,  promoters  and 
terminators)  derived  from  plant 
pathogenic  sources.  In  the  process  of 
reviewing  appUcations  for  field  trials 
with  GTS  line  40-3-2.  APHIS 
determined  that  the  vectors  and  other 
elements  were  disarmed,  and  that  the 
trials  did  not  present  a  risk  of  plant  pest 
introduction  or  dissemination. 

In  the  Federal  Plant  Pest  Act  (7  U.S.C. 
150aa  et  seq.),  "plant  pest"  is  defined  as 
"any  living  stage  of:  Any  insects,  mites, 
nematodes,  slugs,  snails,  protozoa,  or 
other  invertebrate  animals,  bacteria, 
fungi,  other  parasitic  plants  or 
reproductive  parts  thereof,  viruses,  or 
any  organisms  similar  to  or  allied  with 
any  of  the  foregoing,  or  any  infectious 
substances,  which  can  directly  or 
indirectly  injure  or  cause  disease  or 
damage  in  any  plants  or  parts  thereof,  or 
any  processed,  manufactured  or  other 
products  of  plants."  APHIS  views  this 
definition  very  broadly.  The  definition 
covers  direct  or  indirect  injury,  disease, 
or  damage  not  just  to  agricultural  crops, 
but  also  to  plants  in  general,  for 
example,  native  species,  as  well  as  to 
organisms  that  may  be  beneficial  to 
plants,  for  example,  honeybees, 
rhizobia,  etc. 

The  United  States  Environmental 
Protection  Agency  (EPA)  is  responsible 
for  the  regulation  of  pesticides  imder 
the  Federal  Insecticide,  Fimgidde  and 
Rodenticide  Act  (FIFRA)  (7  U.S.C.  135 
et  seq.).  FIFRA  requires  that  pesticides, 
including  herbicides,  be  registered  prior 
to  distribution  and  sale  imless  exempt 
by  regulation.  Plants  which  have  been 
genetically  modified  to  confer  herbicide 
tolerance  or  resistance  to  the  plants  are 
not  regulated  imder  this  act  since  they 
are  not  themselves  considered 
pesticides. 

In  cases  where  the  genetically 
modified  plants  allow  for  a  new  use  of 
a  herbicide  or  involve  a  different  use 
pattern  for  the  herbicide,  EPA  must 
approve  the  new  or  different  use.  In 
conducting  such  an  approval,  EPA 
considers  the  possibility  of  adverse 
effects  to  human  health  and  the 
enviroiunent  from  the  use  of  this 
herbicide. 

When  the  use  of  the  herbicide  on  the 
genetically  modified  plant  would  result 
in  an  Increase  in  the  residues  of  the 
herbicide  in  a  food  or  feed  crop  for 


which  the  herbicide  is  currently 
registered,  or  in  new  residues  in  a  crop 
for  which  the  herbicide  is  not  cxirrently 
registered,  establishment  of  a  new 
tolerance  or  a  revision  of  the  existing 
tolerance  would  be  required.  Residue 
tolerances  for  pesticides  are  estabUshed 
by  EPA  under  the  Federal  Food,  Drug 
and  Cosmetic  Act  (FFDCA)  (21  U.S.C. 
201  et  seq.).  The  Food  and  Drug 
Administration  (FDA)  enforces 
tolerances  set  by  the  EPA  xmder  the 
FFDCA.  FDA's  poacy  statement 
concerning  regulation  of  plants  derived 
from  new  plant  varieties  was  published 
in  the  Federal  Register  on  May  29, 
1992,  and  appears  at  57  FR  22984- 
23005. 

Under  §  340.6  of  the  regulations,  any 
person  may  submit  a  petition  to  seek  a 
determination  that  a  particular  regulated 
article  should  not  be  regulated  by 
APHIS.  In  accordance  with  the 
regulations,  this  notice  establishes  that 
comments  on  the  petition  will  be 
accepted  for  a  period  of  60  days  from 
the  date  of  this  notice.  After  reviewing 
the  data  submitted  by  the  petitioner, 
comments  received  during  the  comment 
period,  and  other  relevant  information, 
APHIS  will  prepare  a  decision 
document  on  the  regulatory  status  of 
GTS  Une  40-3-2. 

Authority:  7  U.S.C.  150aa-150jj,  151-167, 
1622n;  31  U.S.C.  9701;  7  CFR  2.17,  2.51,  and 
371.2(c). 

Done  in  Washington,  DC,  this  30th  day  of 
November  1993. 
Terry  L.  Medley, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
(FR  Doc.  93-29739  Filed  12-3-93;  8:45  am] 
BILUNO  COOE  M10-34-P 


Agricultural  Stabilization  and 
Conservation  Service  Cotton 
Marketing  System 

AGENCY:  Agricultural  Stabilization  and 
Conservation  Service,  USDA. 

ACTION:  Notice  requesting  comments. 

SUMMARY:  Several  electronic  cotton 
marketing  systems  are  operating  in  the 
United  States.  With  today's  constant 
improvements  in  the  technology  of 
computers  and  electronic  data 
movement,  it  may  be  possible  to 
improve  the  efficiency  of  the  system  for 
the  marketing  of  cotton  in  the  United 
States.  Comment  is  being  sought 
regarding  the  Government's  role  and 
regulatory  authority  in  fostering 
improvements  in  the  system  through  the 
use  of  current  communication  and 
computer  technology. 
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DATES:  Comments  must  be  received  on 
or  before  Febraury  4, 1994  in  order  to 
be  assured  of  consideration. 
ADDRESSES:  Submit  comments  to: 
Acting  Deputy  Administrator,  Policy 
Analysis,  Agricultural  StabiUzation  and 
Conservation  Service  (ASCS).  U.S. 
Department  of  AgricuUure  (USDA),  P.O. 
Box  2415,  room  3090-S,  Washington, 
DC  20013-2415. 

FOR  FURTHER  INFORMATION  CONTACT: 
Director,  Fibers  and  Rice  Analysis 
Division.  ASCS.  USDA,  room  3754-S, 
P.O.  Box  2415.  Washington,  DC  20013- 
2415  or  telephone  202-720-7954. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  United  States  Warehouse  Act 
(USWA)  was  amended  by  Section  508  of 
the  Food,  Agriculture,  Conservation, 
and  Trade  Act  of  1990  (Pub.  L.  101-624) 
and  later  by  PubUc  Law  102-553  to 
authorize  the  Secretary  of  Agriculture  to 
provide  for  the  issuance  of  electronic 
warehouse  receipts  against  cotton  stored 
in  any  warehouse  Ucensed  under  the 
USWA.  To  implement  this  provision, 
ASCS  pubUshed  a  proposed  rule  on 
August  16,  1993.  at  58  FR  43298  in 
which  public  comments  were  requested 
concerning  the  establishment  of 
electronic  warehouse  receipt  filing 
systems.  The  comment  period  for  this 
proposed  rule  closed  on  October  15. 
1993. 

The  proposed  rule  envisioned 
privately  operated  central  electronic 
filing  system  "providers",  each  with 
subscribing  warehouses  which  would 
transmit  electronic  receipts  to  the 
provider.  Warehouses  not  licensed 
under  the  USWA  would  be  permitted  to 
file  electronic  receipts  with  a  licensed 
provider.  However.  ASCS  would  have 
no  regulatory  authority  over  warehouse 
receipts  issued  by  unlicensed 
warehousemen. 

The  recent  amendments  to  the  USWA 
and  the  proposed  rule  address  only  the 
issue  of  converting  paper  warehouse 
receipts  to  electronic  warehouse 
receipts  and  maintaining  a  central  filing 
system.  However,  there  are  many  other 
facets  of  the  cotton  marketing  system 
which  could  be  streamlined  through  a 
reduction  in  unnecessary  governmental 
regulatory  burdens  and  greater  use  of 
electronic  communications  technology, 
computer  systems,  and  data  bases  that 
are  currently  available. 

The  question  this  notice  poses  is: 
What  role  should  the  Federal 
government  play  in  the  integration  of 
these  technologies  into  the  system  for 
meirketing  cotton  in  the  United  States? 
The  following  represent  examples  of 
areas  where  this  integration  could 


improve  the  marketing  of  cotton  in  the 
United  States. 

1.  Information  collected  by  different 
Federal  agencies  could  improve  the 
marketing  of  cotton  if  it  were  pubUcly 
available  in  the  proper  format.  For 
example,  readily  available  and  accurate 
price  information  could  accelerate  the 
shift  toward  mill-direct  sales  by 
growers,  which  might  reduce  the  costs 
of  bringing  cotton  to  market  and  the 
price  paid  by  consumers. 

2.  USDA  and  the  cotton  industry 
develop  standards  for  the  packaging  of 
cotton  bales.  USDA  encourages 
adherence  to  these  standards  by  denying 
price  support  loans  on  bales  that  do  not 
meet  such  standards.  There  may  be  a 
larger  role  for  electronic  data  processing 
in  the  estabUshment  and  adjustment  of 
these  standards.  Perhaps,  better,  more 
cost  effective  packaging  standards  could 
be  more  rapidly  developed  and 
implemented  if  bale  packaging  data 
were  included  in  the  grading  data. 

3.  Most  cotton  is  graded  by  USDA  and, 
receives  a  set  of  nimierical  descriptions 
of  its  most  important  characteristics 
such  as  staple  length,  color,  and  non- 
lint  content.  With  state-of-the-art 
grading  equipment,  the  grade  and  class 
data  can  be  stored  and  transmitted 
electronically  as  well  as  merged  with 
warehouse  receipt  data  thereby  allowing 
the  full  electronic  merchandising  of 
cotton  nationwide. 

4.  The  abiUty  of  American  cotton  to 
remain  competitive  in  world  markets, 
especially  in  the  face  of  recent 
extraordinary  pressures  from  the  Central 
Asian  nations  which  were  formerly 
members  of  the  Soviet  Union,  is 
extremely  important  to  the  health  of  the 
U.S.  cotton  industry.  More  rapid 
introduction  of  electronic  data 
processing  into  the  LOtton  trade  could 
provide  an  edge  to  the  U.S.  cotton 
industry  given  this  country's  leadership 
position  in  the  field  of  computing 
technology.  More  integration  of  the 
various  stages  of  cotton  marketing  from 
ginning  and  classing  through  financing 
and  shipping  could  be  brought  about 
through  greater  use  of  data  processing. 
The  suggested  integration  will  enable 
the  U.S.  cotton  industry  to  reduce  its 
overhead  costs  and  to  more  effectively 
tie  into  worldwide  cotton  markets,  thus 
expanding  the  international  markets  for 
U.S.  cotton. 

5.  Electronic  data  processing  can  help 
relieve  information  bottlenecks  and  help 
warehouses,  buyers,  shippers,  and 
carriers  foresee  constrictions  and  correct 
them  in  time.  The  suggested  integration 
could  be  used  to  remove  administrative 
roadblocks  now  in  place  which  prevent 
these  groups  from  improving  the  flow  of 
cotton  to  the  market.  For  example. 


ASCS  and  the  Agricultural  Marketing 
Service  currently  retain  certain  separate 
authorities  regarding  the  regulation  of 
the  marketing  of  cotton.  The  suggested 
integration  might  entail  the  merger  of 
the  data  bases  of  these  and  other  related 
agencies  to  reduce  unnecessary 
regulatory  impediments  to  the 
movement  of  cotton. 

It  is  inevitable  that  the  cotton  industry 
wiU  move  toward  a  more  integrated 
electronic  marketing  system  in  the 
futiire.  The  movement  toward  electronic 
warehouse  receipts  is  the  first  step  in 
this  process.  ASCS  is  soUciting  public 
comment  regarding  the  Government's 
role  in  the  electrorac  integration  of  the 
marketing  of  cottoo  fa  the  U.S. 
Specifically,  ASCS  would  Uke 
comments  on  the  following  questions: 

1.  What  role  should  the  Federal 
government  have  in  the  development  of 
improvements  to  the  marketing  system 
for  cotton? 

2.  What  are  the  specific  Government 
regulatory  impediments  to  the 
marketing  system  for  cotton? 

3.  Should  the  Federal  government 
estabUsh  and  regulate  a  single  electronic 
system  for  the  marketing  of  cotton  fit>m 
the  field  to  the  end  use  or  export  which 
would  integrate  data  from  the 
Government  and  private  sources?  If  so, 
how  would  this  system  be  structured, 
who  would  have  access  to  it,  and  what 
would  be  the  soiuce  of  funding? 

4.  Should  the  Federal  government 
preempt  State  and  commercial  liens  to 
estabUsh  a  single  electronic  mechanism 
for  the  perfection  of  security  interests  in 
baled  cotton? 

5.  Should  such  a  system  be  limited  to 
Federally  Ucensed  warehouses  or 
should  it  include  non-Federally 
licensed  warehouses? 

Signed  at  Washington,  DC  on  November 
29, 1993. 

Bruce  R.  Weber, 

Acting  Administrator,  Agricultural 
Stabilization  and  Conservation  Senice. 
[FR  Doc.  93-29673  Filed  12-03-93;  8:45  am) 

BILUNG  COOE  3410-I»-P 


Forest  Service 

Noxious  Weed  Management 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  interim  poUcy;  request 
for  comments. 

SUMMARY:  The  Forest  Service  has  issued 
interim  direction  for  management  of 
noxious  weeds  in  response  to  new 
requirements  for  USDA  agencies 
resulting  from  the  1990  Farm  Bill.  The 
interim  directive  sets  forth  new 
direction  to  Forest  Service  personnel  on 
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the  management  Cor  c<»trol  of  noxious 
weeds  and  undesirable  plants  on 
Nauonal  ForeSt  System  lands,  clarifies 
responsibilities  and  authorities  for 
noxious  weed  management,  and 
provides  for  an  integrated  weed 
management  approach.  The  intended 
effect  is  to  expand  upon  existing 
noxious  weed  management  efforts  by 
increasing  cooperation  for  effective 
management  of  noxious  weeds  and 
undesirable  plants  on  National  Forest 
System  lands  through  an  integrated 
effort  which  emphasizes  control, 
containment  and  prevention  measures, 
including  improved  knowledge  and 
awareness  of  the  threats  to  native  plant 
communities  and  natural  ecosystems. 
DATES:  Comments  must  be  received  in 
writing  by  February  4, 1994. 
ADDRESSES:  Send  written  comments  to 
Oirectctf.  Range  Management  Staff, 
Forest  Service.  USDA,  P.O.  Box  96090. 
Washington,  DC  20090-6090.  The 
public  may  inspect  comments  received 
on  this  interim  policy  in  the  Office  of 
the  Director  of  Range  Management,  201 
14th  Street,  SW.,  3rd  Floor.  South  Wing. 
Washington.  DC,  between  the  hours  of 
8:30  a.m.  and  4  pjn.  To  facilitate  entry 
into  tiie  building,  the  public  is 
requested  to  make  arrangements  for 
inspection  in  advance  by  calling  (202) 
205-1460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janette  Kaiser,  Rangeland  Ek:osystem 
Specialist.  Range  Management  Staff. 
(202) 205-0847. 

SUPPIEMENTARY  INFORMATION: 

Background 

Expansion  of  noxious  weed 
mfestation.  particularly  in  the  Western 
United  States,  is  a  growing  concern  due 
to  the  potential  threat  of  infestation  of 
susceptible  land  and  water  in  the 
United  States.  Large  infestations  can 
adversely  affect  food  production, 
wilderness  values,  wildlife  habitat, 
visual  quality,  forage  production, 
reforestation,  recreation  opportunities, 
and  land  values.  In  November  1990, 
Congress  amended  section  15  of  the 
1974  Noxious  Weed  Act  in  section  1453 
of  the  1990  Farm  Bill  (7  U.S.C  2801  et 
seq.].  This  new  legislation  directs  the 
Secretary  of  Agriculture  to:  (a)  Develop 
and  coordinate  a  management  program 
for  control  of  noxious  weeds  and 
undesirable  plants  which  are  harmful, 
injurious,  poisonous  or  toxic  on  Federal 
lands  under  the  agency's  jurisdiction; 
(b)  establish  and  adequately  fund  the 
program;  (c)  complete  and  implement 
cooperative  agreements  and/or 
memorandums  of  understanding 
regarding  the  management  of  noxious 
weeds  on  Federal  lands  under  the 


agency's  jurisdiction;  and,  (d)  establish 
an  Integrated  Weed  Management 
approach  to  control  or  contain  species 
identified  and  targeted  undm 
cooperative  agreements  and/or 
memorandums. 

Additionally,  the  act  requires 
cooperation  with  State,  county,  and 
other  Fedwal  agencies  in  the 
application  and  mfoicement  of  all  laws 
and  regiilations  relating  to  the 
management  and  control  of  noxious 
weeds  and  directs  the  Secretary  of 
Agriciiltiire  to  cooperate  with  States, 
counties,  and  other  Federal  agencies  in 
the  control  and  containment  of  noxious 
weeds.  Any  non-action  by  any  of  the 
involved  parties  (States,  counties,  or 
others)  could  result  in  ineffective  and 
incomplete  actions  in  controlling  and 
contsining  noxious  weeds  which  cross 
property  boundaries.  The  Forest  Service 
must  also  comply  with  the  National 
Environmental  Policy  Act  (NEPA) 
requirements  to  determine  the  scope  of 
environmental  impacts  for  on-the- 
ground  noxious  weed  management. 

In  response  to  the  new  legislation,  the 
Forest  Service  issued  an  Interim 
Directive  (ID)  No.  2080-92-1  to  Forest 
Service  Manual  Chapter  2060 — Noxious 
Weed  Management  on  August  3, 1992. 
The  ID  expires  in  18  months.  This 
directive  implements  an  integrated 
approach  for  management  of  noxious 
weeds  on  National  Forest  System  lands 
and  clarifies  authorities  and 
responsibilities  for  the  noxious,  weed 
management  program. 

Prior  to  issuance  of  the  ID,  Forest 
Service  noxious  weed  management 
efforts  have  been  limited  to  those 
infestations  where  actions  would  be 
most  effective  in  preventing  or  reducing 
the  spread  of  noxious  weeds,  and 
cooperation  was  limited  to  areas  where 
cooperative  efforts  were  underway,  such 
as  organized  weed  control  districts. 

The  policy  in  the  Interim  Directive 
provides  for  the  control  and 
containment  of  noxious  weeds  in  an 
effective  manner  through  application  of 
essential  science  and  technologies 
related  to  noxious  weed  management. 
More  specifically,  the  objectives  are  to 
utilize  an  integrated  weed  management 
approach  to  meet  vegetation 
management  goals  documented  in 
Forest  Land  and  Resource  Management 
plans;  prevent  the  introduction  and 
establishment  of  new  noxious  weed 
infestations;  contain  and  suppress 
existing  noxious  weed  infestations;  and 
cooperate  with  State  agencies,  local 
landowners,  weed  control  districts  and 
boards,  and  other  Federal  agencies  in 
management  and  control  of  noxious 
weeds.  Additionally,  these  efforts  will 
enhance  efforts  to  increase  knowledge 


and  awareness  of  employees,  users  of 
National  Forest  System  lands,  adjacent 
landowners,  and  State  agencies  about 
noxious  weed  threats  to  native  plant 
communities  and  ecosystems. 

Summar]^' 

The  intended  effect  of  the  interim 
directive  is  to  implement  the  new 
legislation  by  utilizing  an  integrated 
noxious  weed  management  approach 
which  includes  education,  prevention, 
treatment,  containment,  and  control 
measures  for  noxious  weed  infestations. 
The  Forest  Service  will  encourage 
development,  implementation,  and 
maintenance  of  an  integrated  weed 
management  education  and  training 
program  which  promotes  the  concepts 
and  principles  of  weed  science.  Where 
appropriate,  forest  officers  may  require 
contractors,  permittees,  and 
recreationists  as  a  condition  of  use  to 
comply  with  prevention  measures  prior 
to  entry  onto  National  Forest  System 
lands. 

The  text  of  the  Interim  Directive  is  set 
out  at  the  end  of  this  notice.  Public 
comment  is  invited  and  will  be 
considered  in  adoption  of  a  final  policy, 
notice  which  will  be  published  in  the 
Fedend  Register. 

Regulatory  Impacts 

This  proposed  policy  has  been 
reviewed  under  USDA  procedures  and 
Executive  Order  12291.  It  has  been 
determined  that  this  proposed  policy 
does  not  have  the  impacts  associated 
with  a  major  rule.  The  policy  will  not 
have  an  effect  of  $100  milhon  or  more 
on  the  economy;  substantially  increase 
prices  or  costs  for  consumers,  industry. 
or  State  or  local  governments;  nor 
adversely  affect  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  United 
States-based  enterprises  to  compete  in 
foreign  markets.  In  short,  little  or  no 
effect  on  the  National  economy  will 
result  from  this  policy  as  it  consists 
primarily  of  minor  changes  in  agency 
procedures  and  it  does  not  increase 
costs  to  the  Government  or  users  of  the 
National  Forests. 

Moreover,  this  policy  has  been 
considered  in  light  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.), 
and  it  has  been  determined  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  defined  in 
the  Act. 

Environmenial  Impact 

This  interim  policy  is  within  a 
category  of  actions  excluded  from 
documentation  in  an  environmental 
assessment  or  environmental  impact 
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statement  as  set  forth  in  Forest  Service 
Environmental  Policy  and  Procedures 
Handbook  1909.15,  section  31.1b, 
paragraph  (2):  "Rules,  regulations  or 
policies  to  establish  Service-wide 
administrative  procedures,  program 
processes,  or  instructions"  (57  FR 
43180,  43208.  September  18, 1992). 
Theore  are  no  extraordinary 
circumstances  involved  which  would 
cause  the  categorical  exclusion  to  be 
inapplicable. 

Dated:  June  16. 1993. 
JeffM.  Simmon, 
Acting  Chief. 

Editorial  Note:  This  document  was 
received  at  the  Office  of  the  Federal  Register 
on  December  1. 1993. 

FOREST  SERVICE  MAhRJAL 
Washington,  DC 

Interim  Directive:  2080-92-1. 
Effective  Date:  August  3. 1992. 
Expiration  Date:  February  3, 1994. 

Chapter:  2080 — Noxious  Weed  Management 

Posting  Notice:  Last  ID  was  No.  1.  which 
has  expired 

2080.1  Authority.  Management  of  noxious 
weeds  must  conform  to  the  following: 

l.The  Federal  Noxious  Weed  Act  of  1 974, 
as  amended  (7  U.S.C  2801  et  seq.),  and 
implementing  regulations  at  36  CFR  222.8, 
Subpart  A  requires  cooperation  with  State, 
county,  and  other  Federal  agencies  in  the 
application  and  enforcement  of  all  laws  and 
regulations  relating  to  management  and 
control  of  noxious  weeds.  The  Federal 
Noxious  Weed  Act  directs  the  Secretary  of 
Agriculture  to:  (a)  Develop  and  coordinate  a 
management  program  for  control  of 
undesirable  plants  which  are  noxious, 
harmful,  injurious,  poisonous  or  toxic  on 
Federal  lands  under  the  agency's  jurisdiction, 
(b)  establish  and  adequately  fiind  the 
program,  (c)  complete  and  implement 
cooperative  agreements  and/or 
memor^dums  of  understanding  regarding 
the  management  of  noxious  weeds  on  Federal 
lands  under  the  agency's  jurisdiction,  and  (d) 
establish  Integrated  Weed  Management  to 
control  or  contain  species  identified  and 
targeted  under  cooperative  agreements  and/ 
or  memorandums. 

2.  The  National  Environmental  Policy  Act 
(NEPA),  and  implementing  regulations  found 
in  40  CFR  1500-1508  (FSH  1909.15). 

3.  Departmental  Regulation  9500-10, 
January  18. 1930.  which  sets  forth 
Departmental  policy  relating  to  the 
management  and  coordination  of  noxious 
weed  activities  among  agencies  of  the  USDA 
and  other  executive  agencies,  organizations, 
and  individuals. 

2080.2  Objectives.  To  control  and  contain 
noxious  weeds  in  an  effective  manner 
through  applying  the  essential  science  and 
technologies  involved  in  managing  noxious 
weeds. 

Specific  objectives  of  noxious  weed 
management  are  to: 

1.  Use  an  Integrated  Weed  Management 
approach  to  meet  vegetation  management 


goals  doaunented  in  Forest  Land  and 
Resource  Management  Plans  (Sec.  2080.5). 

2.  Prevent  the  introduction  and 
establishment  of  new  noxious  weed 
infestations. 

3.  Contain  and  suppress  existing  noxious 
weed  infestations. 

4.  Cooperate  with  State  agencies,  local 
landowners,  weed  control  districts  and 
boards,  and  other  Federal  agencies  in 
management  and  control  of  noxious  weeds. 

5.  Increase  the  general  knowledge  and 
awareness  of  employees,  users  of  National 
Forest  System  lands,  adjacent  landowners, 
and  State  agencies  al>out  noxious  weed 
threats  to  native  plant  communities  and 
ecosystems. 

2080.3    Policy.  Develop,  coordinate,  and 
allocate  adequate  funds,  to  the  extent  funds 
are  made  available,  for  a  noxious  weed 
management  program  for  NFS  lands, 
consistent  with  the  policies  set  forth  in 
sections  2080.31  through  2080.36. 

2080.31  Forest  Planning.  Manage  noxious 
weeds  on  National  Forest  Systems  lands  to 
achieve  the  goals  and  objectives  identified 
in  Forest  Land  and  Resource  Management 
Plans  (FSM  1910, 1920,  and  1930). 
Specify  management  direction  for 

prevention,  contaiiunent,  and  control  of 
noxious  weeds  for  special  areas  such  as 
Wilderness,  Wild  and  Scenic  Rivers, 
Research  Natural  Areas,  botanical  areas,  and 
so  on. 

2080.32  Project-level  Analysis  and 
Management. 

1.  Assess  the  possibility  of  introducing  or 
spreading  noxious  weeds,  especially  when 
ground  disturbing  actions  are  proposed. 

2.  Use  an  Integrated  Weed  Management 
approach  to  control  and/or  contain  noxious 
weed  species  targeted  under  cooperative 
agreements  or  memorandums  of 
understanding. 

3  Ensure  that  environmental  controls  and 
objectives  are  met  for  threatened  and 
endangered  or  other  species,  as  specified  in 
applicable  laws,  policy,  and  regulations  for 
project-level  actions,  as  provided  in  the 
N'EPA  process. 

4.  For  projects  having  moderate  to  high  risk 
of  introducing  or  spreading  these  weeds, 
implement  proactive  noxious  weed 
management  measures  (sec.  2080.33-35). 

5.  Determine  the  fectors  which  favored  the 
initial  establishment  and  spread  of  noxious 
weeds,  and  design  management  practices  or 
prescriptions  to  reduce  the  need  for  future 
treatment(s). 

6.  Assign  a  high  priority  for  prevention  and 
control  of  noxious  weeds  m  potential 
emergency  staging  areas,  traiiheads,  camp 
grounds,  and  gravel  pits. 

2080.33  Prevention  and  Control  Measures. 

1.  Manage  noxious  weeds  through  an 
Integrated  Weed  Management  approach  in 
the  following  order:  (a)  Prevent  the 
introduction  of  new  invaders,  (b)  conduct 
early  treatment  of  new  infestations,  and  (c) 
contain  and  control  established  mfestations. 

2.  Make  every  effort  to  ensure  that  all  seed, 
feed,  hay  and  straw  used  on  National  Forest 
System  lands  is  free  of  noxious  weed  seeds. 
(FSH  6309.12,  sec.  42  and  42.1). 

3!  Where  states  have  enacted  legislation 
and  have  an  active  program  to  make  weed- 


free  forage  available.  Forest  Officers  should 
issue  orders  restricting  the  transport  of  feed, 
hay,  straw  or  mulch  which  is  not  declared  as 
weed-free,  as  provided  in  36  CFR  261.50(a) 
and261.58(t). 

4.  Use  contract  and  permit  clauses  to 
prevent  the  introduction  or  spread  of  noxious 
weeds  by  contractors  and  permittees. 

5.  Where  determined  to  be  appropriate, 
contractors  or  permittees  should  be  required 
to  clean  their  equipment  prior  to  entry  onto 
NFS  lands  to  prevent  carrying  noxious  weed 
seeds  or  their  propagative  parts. 

2080.34  Cooperation.  It  is  essential  to 
cooperate  and  coordinate  with  State 
agencies,  landowners,  local  governments, 
universities,  and  other  Federal  agencies  for 
the  successful  prevention  and  control  of 
noxious  weeds.         y 

1.  As  appropriate,  enter  into  cooperative 
agreements  or  memorandums  of 
understanding  to  coordinate  the  management 
of  noxious  weeds  en  NFS  lands  in 
accordance  with  FSM  1580. 

2.  Emphasize  cooperative  research  that 
defines  the  ecological  requirements  of 
noxious  weeds,  cost-effective  management 
strategies,  and  beneficial  uses. 

3.  Assist  and  promote  cooperative  efforts 
with  other  Federal,  State,  local,  international 
agencies,  and  universities.  Cooperate  with 
them  in  the  following: 

a.  Assisting  in  identifying,  rearing, 
releasing,  and  redistributing  new  biological 
control  agents  in  North  America. 

b.  Formulating  and  implementing 
Integrated  Weed  Management  prescriptions 
and  measures  based  on  beneficial  uses  of 
noxious  weeds. 

c.  Researching  and  using  desirable  plant 
species  that  are  competitive  with  noxious 
weeds. 

d.  Developing  interagency  data  bases  and 
sharing  noxious  weed  inventory  information. 

e.  Developing  educational  and  public 
awareness  materials  and  handbooks. 

2080.35  Education  and  Public  Awareness. 
To  ensure  proficiency,  the  Forest  Service 
shall  develop,  implement  and  maintain  an 
Integrated  Weed  Management  education 
and  training  program  for  employees  which 
covers  the  concepts  and  principles  of  weed 
science.  In  addition,  Regions  and  Forests 
should  develop  and  distribute  public 
education  materials  which  improve  public 
awareness  of  the  problems  and  impacts 
associated  with  noxious  weeds. 

2080.36  Information  Collection  and 
Reporting. 

1.  Establish  and  maintain  in  the  Forest 
Service  Range  Automated  Information 
System  (FSRAMIS)  a  nurent  inventory  of 
acres  infested  with  noxious  weeds,  by 
species  and  location  l)y  Forest.  Ranger 
District.  State  and  County.  Use  other 
Regionally  approved  corporate  data  bases 
where  regions  and  forests  are  not  on 
FSRAMIS  (FSM  2270).  Delineate  three 
infestation  levels  as  defined  in  2080.5. 

2.  Report  the  acres  treated  or  retreated 
during  the  previous  Fiscal  Year  using  the 
Management  Attainment  Reporting  System 
(MARS)  to  the  Washington  Office  Director  of 
Range  Management  For  acres  treated 
biologically,  only  report  those  acres  which 
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had  biologjcal  afnts  introduced  oa  thaoi 
during  the  reportiae  period  (FSM  6550:  FSH 
6508.  llkj.        • 

3.  As  requaited,  provide  Input  to  the  USDA 
Agricultural  Peet  Infonnation  System. 
2080.4    Bmpons^ility. 
20eo.4t    Waahington  Office.  Director  of 

Range  Maaageamnt.  The  Director  of  Range 

Managemant  is  retponsible  far 

1.  Repreeenting  the  Chief  on  National 
Conunitteee  and  ad  hoc  group*  concerned 
with  noxioua  weed  management. 

2.  Maintaining  contact  ««rith  the  Forest 
Service  Research  organization.  Agricultural 
Research  Service  (ARS),  Animal  and  Plant 
Health  Inspection  Service  (APHIS),  and 
Cooperative  Raeearch  Service  (CRS)  {Hogram 
managers,  to  review  the  current  noxious 
weed  research  program,  identify  additional 
research  needs,  set  priorities,  and  help 
coordinate  research  efforts  for  control  or 
prevention  of  noxious  weeds. 

3.  Coordinating  with  other  Federal 
agenciea  in  the  establishment,  application, 
and  use  of  an  Integrated  Weed  Management 
approach  far  the  control  and  containment  of 
noxious  weeds. 

4.  Providing  national  program  leadership 
for  the  noxious  weed  management  program 
through  the  Forest  Service  budget  process, 
land  and  reeouroe  management  and  project- 
level  planning  direction,  and  the  Resource 
Planning  Act  (RPA)  program. 

5.  Determining  national  noxious  weed 
information  needs. 

6.  Monitoring  regional  compliance  with 
national  policy. 

7.  Establishing  standards  for  noxious  weed 
management  training  and  continuing 
education. 

2080.42    Regional  Foresters.  Regional 
Foresters  are  responsible  far 

1.  Developing  and  implementing  regional 
guidance  or  direction,  where  necessary, 
which  guide  farest  land  and  resource 
management  and  project-level  planning  for 
the  control,  containment,  eradication,  and 
management  of  noxious  weeds  on  NFS  lands. 

2.  Appointing  a  coordinator  to  manage  the 
regional  noxious  weed  program. 

3.  Establishing  and  maintaining  a  noxious 
weed  inventory  by  Forest,  State  and  Region, 
which  includes  species,  acreage  and 
infestatioQ  level  through  the  FSRAMIS  or 
other  regionally  approved  corporate  data 
bases. 

4.  Supplementing  national  policy  to 
address  regional  priorities  and  to  promote 
consistency  with  state  laws,  as  needed. 

5.  Developing  and  implementing 
cooperative  agreements  or  memorandums  of 
understanding  %vith  other  Federal  and  State 
agencies. 

6.  Developing  and  coordinating  a  recurring 
noxious  weed  management  training  and 
continuing  education  program. 

7.  Developing  public  information  and 
education  programs  to  improve  awareness  of 
noxious  weed  and  Integrated  Weed 
Management 

8.  Cooperating  with  State  agencies  to 
enforce  State  legislation  requiring  noxious 
weed-free  fiorage  or  seed  on  National  Forest 
System  lands. 

2080.43    Forest  Supervisors.  F(xaH 
Supervison  are  responsible  for: 


1.  Preventing  and  oontroUiog  noxious 
weeds  on  NFS  lands. 

2.  Appointing  a  coordinator  to  manage  the 
Forest  noxious  weed  program. 

3.  Ensuring  that  the  forest  land  and 
resource  management  plan  is  sufficient  to 
guide  the  management  of  noxious  weeds. 

4.  Establishing  and  PMintaining  a  noxious 
weed  inventory  by  Forest  which  includes 
species,  acreage  and  iniastation  level  through 
the  FSRAMIS  or  other  regionally  approved 
corporate  data  bases. 

5.  Training  employees  to  identify  known 
and  potential  noxious  weeds  in  and 
surrounding  the  Forest. 

6.  Preparing  noxious  weed  risk 
assessments  as  p>art  of  the  NEPA  process  for 
all  ground  disturbing  and  site  altering 
activities. 

7.  Ensuring  that  contracts  and  permits 
contain  appropriate  clauses  for  preventing 
the  introduction  or  spread  of  noxious  weeds. 

8.  Cooperating  with  State  agencies  to 
enforce  State  legislation  requiring  noxious 
weed-free  forage  or  seed  on  National  Forest 
System  lands. 

9.  Where  needed,  issuing  orders  under  the 
authority  of  36  CFR  261.50<aJ  and  261.58(t) 
to  control  the  introduction  of  noxious  weed 
seeds  on  NFS  lands.  Orders  may  restrict  the 
possession,  storage,  or  transporting  of  any 
stock  feed,  hay,  straw,  mulch  or  processed 
supplemental  feed. 

10.  Enforcing  closure  or  prohibition  orders 
issued  under  36  CFR  261.50(a)  and  261.58(t) 
and  contract  specifications  intended  to 
prevent  and  control  the  spread  of  noxious 
weeds. 

11.  Coordinating  with  State  and  county 
agencies  and  landowners  in  prevention, 
control,  and  monitoring  eSbrts  involved  with 
the  management  of  noxious  weeds. 
2080.44    District  Rangers.  District  Rangers 

are  responsible  for 

1.  Preventing  the  introduction  and 
establishment  as  well  as  the  containment  and 
suppression  of  noxious  weeds. 

2.  Appointing  a  coordinator  to  manage  the 
District  noxious  weed  program. 

3.  Maintaining  a  noxious  weed  inventory 
by  District  which  includes  species,  acreage, 
and  infestation  level  through  the  FSRAMIS 
or  other  regionally  approved  corporate  data 
bases. 

4.  Monitoring  noxious  weed  infestations 
and  estimating  the  current  and  potential 
impacts  to  all  resources. 

5.  Training  employees  to  identify  known 
and  potential  noxious  weeds  in  and 
surrounding  the  District. 

6.  Preparing  noxious  weed  risk 
assessments  as  part  of  the  NEPA  process  for 
all  ground  disturbing  and  site  altering 
activities. 

7.  Cooperating  with  State  agencies  to 
enforce  State  legislation  requiring  noxious 
weed-free  forage  or  seed  on  National  Forest 
System  lands. 

8.  Enforcing  closure  or  prohibition  orders 
Issued  under  36  CFR  261.50(a)  and  261.58(t) 
and  contract  specifications  intended  to 
prevent  and  control  the  spread  of  noxious 
weeds. 

9.  Coordinating  with  state  and  county 
agencies  and  landowners  in  prevention, 
control,  and  monitoring  efforts  involved  with 
the  management  of  noxious  weeds. 


10.  Pnw^""fl  that  contracts  and  pennits 
contain  appropriate  clauses  for  preventing 
the  introduction  or  spread  of  noxious  weeds. 

11.  Maintaining  communication  with  the 
local  weed  district  or  board. 

2080.5    O^nitions.  The  following  special 
terms  are  used  In  this  chapter 
Cooperative  Agreements.  The  term 
cooperative  agreement  means  a  written 
agreement  between  the  Forest  Service  and  a 
State  agency  entered  into  pursuant  to  the 
Federal  Noxious  Weed  Act  of  1974.  as 
amended  by  Section  1453  of  the  Food. 
Agriculture,  Conservation  and  Trade  Act  of 
1990,  when  there  is  a  exchange  of  funds  from 
one  agency  to  another  (FSM  1580). 

Infestation  Levels.  Infestation  levels  of 
noxious  weeds  are  defined  as  follows:  low  (5 
percent  or  less  canopy  cover);  moderate  (6- 
25  percent  canopy  cover);  and  high  (over  25 
percent  canopy  cover). 

Integrated  Weed  Management.  A  process 
for  managing  noxious  weeds  that  considers 
other  resources,  uses  an  interdisciplinary- 
approach,  and  incorporates  a  variety  of 
methods  for  prevention  arul  control.  Methods 
include  education,  preventative  measures, 
physical  or  mechanical  methods,  biological 
control,  chemical  methods,  and  cultural 
methods  such  as  livestock  or  wildlife  grazing 
strategies  which  accomplish  vegetation 
management  objective. 

Memorandum  of  Understanding.  The  term 
memorandum  of  understanding  to 
cooperatively  contain,  control  and  manage 
noxious  weeds  means  a  written  agreement 
between  the  Forest  Service  and  a  State 
agency  entered  into  pursuant  to  the  Federal 
Noxious  Weed  Act  of  1974,  as  amended  by 
Section  1453  of  the  Food,  Agriculture, 
Conservation  and  Trade  Act  of  1990,  when 
there  is  no  exchange  of  funds  from  one 
agency  to  another  (FSM  1580). 

Noxious  Weeds.  Those  plant  species 
designated  as  Noxious  Weeds  by  Federal  or 
State  law.  Noxious  weeds  generally  possess 
one  or  more  of  the  following  characteristics: 
aggressive  and  difficult  to  manage, 
poisonous,  toxic,  parasitic,  a  carrier  or  host 
of  serious  insects  or  disease,  and  generally 
non-native. 

State  Agencies.  A  State  department  of 
agriculture,  other  State  agency  or  political 
subdivision  thereof,  responsible  for  the 
administration  or  implementation  of  noxious 
weed,  exotic  or  undesirable  plant  laws  of  a 
State. 

Undesirable  Plants.  The  term  undesirable 
plants  means  plant  species  that  are  classified 
as  undesirable,  noxious,  harmful,  exotic, 
injurious,  or  poisonous,  pursuant  to  State  or 
Federal  laws,  including  dbose  designated  by 
the  Secretaries  of  Agricultxire  or  the  Interior 
Not  included  are  species  listed  as  endangered 
by  the  Endangered  Species  Act  of  1973  or 
plants  indigenous  to  an  area  where  control 
measures  are  to  be  taken. 
2081    Management  of  Noxious  Weeds. 
Where  noxious  weeds  are  a  major  issue, 
causing  significant  economic  losses  to 
livestock,  agricultural  crops,  wildlife  and 
other  resource  values  develop  an  Integrated 
Weed  Management  (IWM)  approach  on  a 
project  level  basis  which  is  consistent  with 
the  forest  land  and  resource  management 
plan.  The  IWM  approach  should  establish 
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management  emphasis  priorities  based  on 
the  National  Noxious  Weed  Qassification 
System  (sec.  2081.2} 
2081  1    Integration  with  Forest  Planning. 
The  management  of  noxious  weeds  is 
guided  by  forest  plans.  Amend  forest  plans 
to  address  management  and  control  of 
noxious  weeds,  as  needed. 

2081.2  National  Noxious  Weed 
Qassification  System.  The  national 
noxious  weed  classification  system 
provides  a  systematic  approach  for 
assigning  management  emphasis  priorities. 
ll  Oass  A — ^Those  noxious  weeds  that  are 

non-native  (exotic)  to  the  state  and  are  of 
limited  distribution  or  are  unrecorded  in  the 
State  and  pose  a  serious  threat  to  agricultural 
crop,  rangelands,  and  other  natural  resources 
in  the  state.  Class  A  plants  receive  highest 
priority.  Management  emphasis  is  complete 
eradication. 

2.  Class  B— Those  noxious  weeds  that  are 
non-native  (exotic)  species  that  are  of  limited 
distribution  or  are  unrecorded  in  a  region  of 
the  State  but  are  common  in  other  regions  of 
the  state.  Class  B  plants  receive  second 
highest  priority.  Management  emphasis  is  to 
contain  the  spread,  decrease  population  size, 
and  eventual!    eliminate  the  infestation 
when  cost  efiective  technology  is  available. 

3.  Class  C— Consists  of  any  other  noxious 
weeds  (non-native  or  native).  This 
classification  receives  the  lowest  priority. 
Management  emphasis  is  to  contain  spread  to 
present  population  size  or  decrease 
population. 

The  noxious  weed  classes  may  be  further 
subdivided  to  meet  regional.  National  Forest, 
or  local  needs. 

2081.3  rraining.  Regional  Foresters  and 
Forest  Supervisors  shall  conduct  or 
provide  training  in  weed  management 
which  covers  the  concepts  and  principles 
of  weed  science.  Included  are  regional  and 
forest  workshops,  agency  or  inter-agency 
continuing  education  courses,  and 
university  short  courses  or  other  course 
work  which  includes  plant  identification, 
preventative  measures,  physical, 
mechanical  or  chemical  methods, 
biological  agents,  cultural  methods  and 
land  management  methods  for  the 
containment  and/or  control  of  noxious 
weeds. 

2082    MEMORANDUMS  OF 
UNDERSTANDING  AND  COOPERA  TIVE 
AGREEMENTS.  Use  memorandums  of 
understanding  (MOU)  and  cooperative 
a^ements  to  ouUine  ways  of  cooperating 
with  State  or  other  Federal  agencies  to 
contain,  control,  and  manage  noxious 
weeds.  Use  cooperative  agreements  instead 
of  memorandums  of  understanding  when 
funds  are  exchanged.  Any  such  MOU 
agreement  shall,  as  a  minimum- 

1.  Rank  and  target  noxious  weed  species  or 
group  of  species  to  be  controlled  or  contained 
within  a  specific  geographic  area, 

2.  Describe  the  Integrated  Weed 
Management  system  to  be  used  to  control  or 
contain  the  targeted  plant  species  or  group  of 
species,  and 

3.  Detail  the  means  of  implementing  the 
integrated  management  sj-stem,  including 
defining  the  duties  of  the  cooperators. 


4.  Establish  a  timeframe  for  tlie  initiation 
and  completion  of  the  tasks  specified  in  the 
Integrated  Weed  Management  approach. 

IFR  Doc.  93-29713  Filed  12-3-93;  8:45  am] 
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DEPAFTTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Housing  Vacancy  Survey. 

Form  Numbeiis):  SCREENS;  HVSC. 
HVSYR,  HVSNUM,  HVSRM,  HVSBD. 
HVSPLB.  HVSKIT,  HVSBTH.  HVSAC. 
HVSOCC.  HVSVAC.  HVSSTA.  HVSSTS. 
HVSRNT.  HVSUTL.  HVSCOM. 
HVSPRC. 

Agency  Approval  Number:  060  7- 
0179. 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  ciiirently  approved 
collection  without  any  change  in  the 
substance  or  in  the  method  of 
collection. 

Burden:  3,700  hours. 

Number  of  Respondents:  6,000. 

Avg  Hours  Per  Response:  3  minutes. 

Needs  and  Uses:  The  Housing 
Vacancy  Survey  (HVS)  provides 
quarterly  estimates  of  national,  regional, 
and  state  vacancy  rates  by  various 
characteristics  and  homeownership 
rates.  HVS  data  are  collected  for  a 
sample  of  vacant  housing  units  in  the 
Current  Population  Survey.  Information 
is  collected  from  homeowners,  realtors, 
and  other  knowledgeable  persons. 
Government  agencies,  national 
associations,  and  business  firms  use  the 
HVS  data  to  gauge  the  housing 
inventory  over  time.  In  addition,  the 
rental  vacancy  rate  is  a  component  of 
the  leading  economic  indicators, 
published  by  the  Department  of 
Commerce. 

Affected  Public:  Individuals  or 
households. 

Fr^uency:  Monthly. 

Respondent's  Obligation:  Volimtary. 

OMB  Desk  Officer:  Maiia  Gonzalez, 
(202)  395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edward  Michals.  DOC 
Forms  Clearance  Officer.  (202)  482- 
3271.  Department  .of  Commerce,  room 
5312, 14&  and  Constitution  Avenue, 
NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 


information  collection  should  be  sent  to 
Maria  (kinzalez.  OMB  Desk  Officer, 
room  3208,  New  Executive  Office 
Building.  Washington.  DC  20503. 

Dated:  November  30, 1993. 
Edward  Micfaals. 

Departmental  Forms  Qearance  Officer.  Office 
of  Management  and  Organization. 
[FR  Doc.  93-29750  Filed  12-3-93;  8:45  am] 
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Minority  Business  Development 
Agency 

Business  Development  Center 
Applications:  Anaheim.  California 

T 

AGENCY:  Minority  Business 
Development  Agency. 
ACnON:  Notice. 

SUMMARY:  In  accordance  with  Executive 
Order  11625  and  15  U.S.C.  1512,  the 
Minority  Business  Development  Agency 
(MBDA)  is  soliciting  competitive 
applications  under  its  Minority 
Business  Development  Center  (MBDC) 
Program.  The  total  cost  of  performance 
for  the  first  budget  period  (12  months) 
fi-om  May  1, 1994  to  April  30, 1995,  is 
estimated  at  $388,898.  The  application 
must  include  a  minimum  cost-share  of 
15%  of  the  total  project  cost  through 
non-Federal  contributions.  Cost-sharing 
contributions  may  be  in  the  form  of  cash 
contributions,  clients  fees,  in-kind 
contributions  or  combinations  thereof. 
The  MBDC  will  operate  in  the  Anaheim. 
California  Geographic  Service  Area. 

The  funding  instrument  for  this 
project  will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals, 
non-profit  and  for-profit  organizations, 
state  and  local  governments,  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  program  provides  business 
development  services  to  the  minority 
business  community  to  help  establish 
and  maintain  viable  minority 
businesses.  To  this  end,  MBDA  funds 
organizations  to  identify  and  coordinate 
public  and  private  sector  resourc»s  on 
behalf  of  minority  individuals  and 
firms;  to  offer  a  full  range  of 
management  and  technical  assistance  to 
minority  entrepreneurs;  and  to  serve  as 
a  conduit  of  infonnation  and  assistance 
regarding  minority  business. 

Applications  will  be  evaluated  on  the 
following  criteria:  the  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and.  specifically, 
the  special  needs  of  minority 
businesses,  individuals  and 
organizations  (50  points);  the  resources 
available  to  the  firm  in  providing 
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business  development  services  (10 
points),  the  firm's  approach  (tedmiques 
and  methodologies)  to  performing  the 
work  requirements  included  in  the 
application  (20  points);  and  the  firm's  • 
estimated  cost  for  providing  such 
assistance  (20  points).  An  application 
must  receive  at  least  70%  of  the  points 
assigned  to  each  evaluation  criteria 
category  to  be  considered 
programmatically  acceptable  and 
responsive.  Those  applications 
determined  to  be  acceptable  and 
responsive  will  then  be  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  shall  be  based  on  the  number 
of  points  received,  the  demonstrated 
responsibility  of  the  applicant,  and  the 
determination  of  those  most  likely  to 
further  the  purpose  of  the  MBDA 
program.  Negative  audit  findings  and 
recommendations  and  unsatisfactory 
performance  \mder  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  award.  The  applicant 
with  the  highest  point  score  will  not 
necessarily  receive  the  award. 

MBDCs  shall  be  required  to  contribute 
at  least  15%  of  the  total  project  cost 
through  non-Federal  contributions.  To 
assist  in  this  effort,  the  MBDCs  may 
charge  client  fees  for  management  and 
technical  assistance  (M4TA)  rendered. 
Based  on  a  standard  rate  of  $50  per 
hour,  the  MBDC  will  charge  client  fees 
at  20%  of  the  total  cost  for  firms  with 
gross  sales  of  $500,000  or  less,  and  35% 
of  the  total  cost  for  firms  with  gross 
sales  of  over  $500,000. 

Quarterly  reviews  culminating  in 
year-to-date  evaluations  will  be 
conducted  to  determine  if  funding  for 
the  project  should  continue.  Continued 
funding  will  be  at  the  total  discretion  of 
MBDA  based  on  such  factors  as  an 
MBDCs  performance,  the  availability  of 
funds  and  Agency  priorities. 

DATES:  The  closing  date  for  applications 
is  January  20, 1994.  Applications  must 
be  postmarked  on  or  before  January  20, 
1994. 

The  mailing  address  for  submission 
is:  San  Francisco  Regional  Office, 
Minority  Business  Development 
Agency.  U.S.  Department  of  Commerce, 
221  Main  Street,  room  1280.  San 
Francisco,  California  94105,  415/744- 
3001. 

A  pre-application  conference  to  assist 
all  interested  applicants  will  be  held  at 
the  following  address  and  time:  San 
Francisco  Regional  Office,  Minority 
Business  Development  Agency,  U.S. 
Department  of  Commerce,  221  Main 
Street,  room  1280,  San  Francisco, 
California  94105,  January  3, 1994  at  10 
a.m. 


FOR  FURTHER  INFORMATION  CONTACT: 
Xavier  Mena,  Regional  Director,  San 
Francisco  Regional  Office  at  415/744- 
3001. 

SUPPLEMENTARY  INFORMATION: 
Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12371,  "Intergovernmental  Review  of 
Federal  Programs,"  is  not  appUcable  to 
this  program.  The  collection  of 
information  requirements  for  this 
project  have  been  approved  by  the 
Office  of  Management  and  Budget 
(0MB)  and  assigned  0MB  control 
number  0640-0006.  Questions 
concerning  the  preceding  information 
can  be  answered  by  the  contact  person 
indicated  above,  and  copies  of 
application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address. 

Pre-Award  Costs— Applicants  are 
hereby  notified  that  if  they  incur  any 
costs  prior  to  an  award  being  made,  they 
do  so  solely  at  their  own  risk  of  not 
being  reimbursed  by  the  Government. 
Notwithstanding  any  verbal  assurance 
that  an  applicant  may  have  received, 
there  is  no  obligation  on  the  part  of  the 
Department  of  Commerce  to  cover  pre- 
award  costs. 

Awards  under  this  program  shall  be 
subject  to  all  Federal  laws,  and  Federal 
and  Departmental  regulations,  policies, 
and  procedures  applicable  to  Federal 
financial  assistance  awards. 

Outstanding  Account  Receivable— No 
award  of  Federal  funds  shall  be  made  to 
an  applicant  who  has  an  outstanding 
delinquent  Federal  debt  until  either  the 
delinquent  account  is  paid  in  full,  a 
repayment  schedule  is  established  and 
at  least  one  payment  iS  received,  or 
other  arrangements  satisfactory  to  the 
Department  of  Commerce  are  made. 

Name  Check  Policy— Al\  non-profit 
and  for-profit  applicants  are  subject  to  a 
name  check  review  process.  Name 
checks  are  intended  to  reveal  if  any  key 
individuals  associated  with  the 
applicant  have  been  convicted  of  or  are 
presently  facing  criminal  charges  such 
as  fraud,  theft,  perjury,  or  other  matters 
which  significantly  reflect  on  the 
applicant's  management,  honesty  or 
financial  integrity. 

Award  Tennination — The 
Departmental  Grants  Officer  may 
terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  Uiat  the 
award  recipient  has  failed  to  comply 
with  the  conditions  of  the  grant/ 
cooperative  agreement.  Examples  of 
some  of  the  conditions  which  can  cause 
termination  are  unsatisfactory 
performance  of  MBDC  work 


requirements,  and  reporting  inaccurate 
or  inflated  claims  of  client  assistance. 
Such  inaccxirate  or  inflated  claims  may 
be  deemed  illegal  and  pimishable  by 
law. 

Fals»^ Statements— A  false  statement 
on  an  application  for  Federal  financial 
assistance  is  grounds  for  denial  or 
termination  of  funds,  and  grounds  for 
possible  pxmishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C. 
1001. 

Primary  Applicant  Certifications— AW 
primary  applicants  must  submit  a 
completed  Form  CI>-511, 
"Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying." 

Nonprocurement  Debarment  and 
Suspension — ^Prospective  participants 
(as  defined  at  15  CFR  Part  26,  Section 
105)  are  subject  to  15  CFR  part  26. 
"Nonprocurement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies. 

Drug  Free  Workplace — Grantees  (as 
defined  at  15  CFR  part  26.  section  605) 
are  subject  to  15  CFR  Part  26,  Subpart 
F,  "Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies. 

And-Lobbying— Persons  (as  defined  at 
15  CFR  part  28.  section  105)  are  subject 
to  the  lobbying  provisions  of  31  U.S.C. 
1352,"  Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,"  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000. 

Anti-Lobbying  Disclosures— Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  "Disclosure  of  Lobbying 
Activities,"  as  required  under  15  CFR 
part  28,  appendix  B. 

Lower  Tier  Certifications— Recipienls 
shall  require  applications/bidders  for 
subgrants,  contracts,  subcontracts,  or 
other  lower  tier  covered  transactions  at 
any  tier  under  the  award  to  submit,  if 
applicable,  a  completed  Form  CI>-512, 
"Certifications  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered 
Transactions  and  Lobbying"  and 
disclosure  form,  SF-LLL,  "Disclosure  of 
Lobbying  Activities."  Form  CD-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  DOC.  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
DOC  in  accordance  with  the 
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instructions  contained  in  the  award 
document. 

1 1 .800    Minority  Business  Development 

(Catalog  of  Federal  Domestic  Assistance] 

Dated:  November  24. 1993. 

Xavier  Mena. 

Regnal  Director.  San  Francisco  Regional 
Office. 

(FR  Doc.  93-29658  Filed  12-3-83;  8:45  am] 

BILUNG  COOE  3B10-S1-M 

National  Institute  of  Standards  and 
Technology 

(Docket  No.  931063-3263] 
Precision  Measurement  Grants 

AGENCY:  National  Institute  of 
Technology,  Commerce. 
ACTION:  Notice. 

SUMMARY:  The  purpose  of  this  notice  is 
to  inform  potential  applicants  that  the 
National  Institute  of  Standards  and 
Technology  (NIST)  is  continuing  a 
program  of  research  grants,  formally 
titled  Precision  Measurement  Grants,  to 
scientists  in  U.S.  academic  institutions 
for  significant,  primarily  experimental 
research  in  the  field  of  precision 
measurement  and  fundamental 
constants. 

DATES:  Preapplications  must  be  received 
no  later  than  close  of  business  February 
1, 1994.  The  semi-finalists  will  be 
notified  of  their  status  by  March  25, 
1994.  and  will  be  requested  to  submit 
thedr  full  proposals  to  NIST  by  May  9. 
1994.  The  successful  grantees  will  be 
notified  of  their  selection  by  August  15, 
1994. 

ADDRESSES:  Candidates  are  requested  to 
submit  a  preapplication  (original  and 
two  (2)  signed  copies)  by  February  1, 
1994,  using  Standard  Form  424  (Rev.  4/ 
88)  with  a  description  of  their  proposed 
work  of  no  more  than  five  (5)  doubled 
space  pages.  Standard  Form  424A  (4- 
88)  and  424B  (4-88)  are  also  required. 
Copies  should  be  sent  to  the  following: 
Dr.  Barry  N.  Taylor.  Chairman.  NIST 
Precision  Measurement  Grant 
Committee,  Bldg.  221.  room  B160, 
National  Institute  of  Standards  and 
Technology,  Gaithersburg.  MD  20899- 
0001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Technical  questions  concerning  the 
NIST  Precision  Measurement  Grants 
Program  may  be  directed  to  the  above 
address  or  call  Dr.  Taylor  at  (301)  975- 
4220.  Prospective  candidates  are  urged 
to  contact  Dr.  Taylor  before  preparing 
their  preapplication  proposal.  Inquiries 
should  be  general  in  nature.  Specific 
inquiries  as  to  the  usefulness  or  merit  of 
any  particular  project,  or  other  specific 


inquiries  that  deal  with  evaluation 
criterion  can  potentially  impede  the 
competitive  selection  process  and 
therefore,  caimot  be  answered. 

Administrative  questions  concerning 
the  NIST  Precision  Measurement  Grants 
Program  may  be  directed  to  the  Grants 
Office  at  (301)  975-6328.  Written 
inquiries  should  be  forwarded  to  the 
following  address;  Grants  Office, 
Acquisition  and  Assistance  Division. 
Building  301/room  B129.  National 
Institute  of  Standards  and  Technolog)*. 
Gaithersburg.  MD  20899-0001. 

SUPPUEMENTARY  INFORMATION: 

Catalog  of  Federal  Domestic  Assistance 
Name  and  Number 

Measurement  and  Engineering  Research 

and  Services;  11.609 

As  authorized  by  section  2  of  the  Act 
of  March  3. 1901  as  amended  (15  U.S.C. 
272  (b)(2)  and  (c)(3)),  the  National 
Institute  of  Standards  and  Technology 
(NIST)  conducts  directly,  and  supports  , 
through  grants  and  contracts,  a  basic 
and  applied  research  program  in  the 
general  area  of  precision  measurement 
and  the  determination  of  fundamental 
constants  of  nature.  As  part  of  this 
research  program,  NIST  has  since  1970 
awarded  Precision  Measurement  Grants 
to  scientists  in  U.S.  academic 
institutions  for  significant,  primarily 
experimental  research  in  the  field  of 
precision  measurement  and 
fundamental  constants. 

NIST  is  now  accepting  applications 
for  two  new  grants  in  the  amount  of 
$50,000  per  year  to  be  awarded  for  the 
period  October  1. 1994,  through 
September  30. 1995  (fiscal  year  1995.) 
Each  grant  may  be  renewed  for  up  to 
two  additional  years;  however,  futiufl  or 
continued  funding  will  be  at  the  total 
discretion  of  NIST  based  on  such  factors 
as  satisfactory  performance  and  the 
availability  of  funds. 

NIST  sponsors  these  grants  to 
encourage  basic,  measurement-related 
research  in  U.S.  colleges  and 
universities  and  to  foster  contacts 
between  NIST  scientists  and  those 
researchers  in  the  U.S.  academic 
community  who  are  actively  engaged  in 
such  woiic.  The  Precision  Measurement 
Grants  are  also  intended  to  make  it 
possible  for  workers'  in  U.S.  academic 
institutions  to  pursue  new  measurement 
ideas  for  which  other  sources  of  support 
may  be  difficult  to  find.  The  Precision 
Measurement  Grants  Program  does  not 
involve  the  pajTnent  of  any  matching 
funds  and  does  not  directly  affect  any 
state  or  local  government.  Accordingly. 
NIST  has  determined  that  Executive 
Order  12372  is  not  appUcable  to  the 
Precision  Measurement  Grants  Program. 


Research  Topics/Who  May  Apply 

There  is  considerable  latitude  in  the 
kind  of  research  projects  that  will  be 
considered  for  support  under  the 
Precision  Measurement  Grants  Program. 
The  key  requirement  is  that  they  are 
consistent  with  NISTs  mission  in  the 
field  of  basic  measurement  science,  for 
example: 

(1)  Experimental  and  theoretical 
studies  of  fundamental  physical 
phenomena  to  test  the  basic  laws  of 
physics  or  whidi  may  lead  to  improved 
or  new  fundamental  measurement 
methods  and  standards. 

(2)  The  determillation  of  important 
fundamental  physical  constants. 

(3)  The  development  of  new  standards 
for  physical  measurement  of  the  highest 
possible  precision  and  accuracy. 

In  general,  proposals  for  experimental 
research  will  be  given  preference  over 
proposals  for  theoretical  research 
because  of  the  greater  expense  of 
experimental  work.  Proposals  from 
workers  at  the  assistant  and  associate 
professor  level  who  have  some  record  of 
accomplishment  are  especially 
encouraged  in  view^  of  the  comparative 
difficulty  aspiring  researchers  ha\'e  in 
obtaining  funds. 

Typical  projects  which  have  been 
funded  through  the  NIST  Precision 
Measurement  Grants  Program  include: 

"Measurement  of  fundamental 
constants  using  three-level  resonances 
in  hydrogen."  Carl  E.  Wieman. 
University  of  Michigan. 

"Quantum  limited  measurement  of  a 
harmonic  oscillator."  William  C.  Oelfke. 
University  of  Central  Florida. 

"Fine-Structure  constant 
determination  using  precision  Stark 
spectroscopy,"  Michael  G.  Littman, 
Princeton  University. 

'■Eotvos  experiment-cryogenic 
version,"  D.F.  Bartlett,  University  of 
Colorado. 

"A  test  of  local  Lorentz  invariance 
using  polarized  Ne  nuclei,"  T.E.  Chupp, 
Harvard  University. 

"A  new  method  to  search  for  an 
electric  dipole  moment  of  the  electron," 
L.R.  Hunter.  Amherst  College. 

"High  precision  timing  of  millisecond 
pulsars,"  D.R.  Stinebring.  Princeton 
University. 

"Precision  optical  spectroscopy  of 
positronium."  S.  Chu.  Stanford 
University. 

"Quantum-limited  cooling  and 
detection  with  stored  ions."  D.J. 
Heinzen,  University  of  Texas/ Austin. 

Eligibility 

U.S.  Universities  and  Colleges. 
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Proposal  Review  ProceM 

To  simpll^the  proposal  writing  and 
evaluation  process,  the  following 
selection  procedure  will  be  used: 

On  the  basis  of  the  preapplication        •< 
material,  four  to  eight  semi-finalist 
candidates  will  be  selected  by  the  MIST 
Precision  Measurement  Grants 
Committee  and  the  Outside  Review 
Committee  to  submit  more  detailed 
proposals.  The  same  committees  will 
evaluate  the  detailed  proposals,  and  on 
the  basis  of  their  evaluation,  the  two 
grantees  for  fiscal  year  1995  will  be 
selected. 

The  criteria  to  be  used  in  evaluating 
the  preappUcation  proposals  and  final 
proposals  include: 

1.  Importance  of  the  proposed 
research  to  science — does  it  have  the 
potential  of  answering  some  currently 
pressing  questions  or  of  opening  up  a 
whole  new  area  of  activity? 

2.  The  relationship  of  tne  proposed 
research  to  measurement  science — is 
there  a  possibility  that  it  will  lead  to  a 
new  or  improved  fundamental 
measurement  method,  basic 
measurement  unit,  or  physical 
standard?  (Or  to  a  better  understanding 
of  important  but  already  existing 
measxxrement  methods,  measurement 
units,  or  physical  standards?) 

3.  The  feasibiUty  of  the  research — is  it 
likely  that  significant  progress  can  be 
made  in  a  three  year  time  period  with 
the  funds  and  personnel  available? 

4.  The  past  accomplishments  of  the 
applicant — is  the  quality  of  the  research 
previously  carried  out  by  the 
prospective  grantee  such  that  there  is  a 
high  probability  that  the  proposed 
research  will  be  successfully  carried 
out? 

Each  of  these  factors  are  given  equal 
weight  in  the  selection  process. 

Paperwork  Reduction  Act 

The  standard  forms  424,  424A,  424B, 
and  LLL  referenced  in  this  notice  are 
subject  to  the  Paperwork  Reduction  Act 
and  are  cleared  under  the  Office  of 
Management  and  Budget  (0MB)  control 
numbers  0348-0043,  0348-0044,  0348- 
0040.  and  0348-0046. 


Additional  Reqiiirements 

Unsatisfactory  performance  imder 
prior  Federal  awards  may  result  in  an 
application  not  being  considered  for 
funding. 

Applicants  that  incur  any  costs  prior 
to  an  sward  being  made  do  so  solely  at 
their  own  risk  of  not  being  reimbursed 
by  the  Government.  Applicants  are  also 
hereby  notified  that  no^vithstanding 
any  verbal  asstirance  that  they  may  have 
received,  there  is  no  obUgation  on  the 
part  of  DoC  to  cover  pre-award  costs. 


All  primary  applicants  must  submit  a 
Form  CD-511,  "Certification  Regarding 
Debarment,  Suspension  and  Other 
Responsibility  Matters;  Drug-Free 
Workplace  Requirements  and 
Lobb)ring,"  and  the  following 
explanation  must  be  provided: 

1.  Nonprocurement  Debarment  and 
Suspension 

Prospective  participants  (as  defined  at 
15  CFR  part  26,  section  105)  are  subject 
to  15  CFR  part  26,  "Nonprocurement 
Debarment  and  Suspension"  and  the 
related  section  of  the  certification  form 
prescribed  above  appUes; 

2.  Drug-Free  Workplace 

Grantees  (as  defined  at  15  CFR  part 
26,  section  605)  are  subject  to  15  CFR 
part  26.  subpart  F,  "Govemmentwide 
Requirements  for  Drug-Free  Workplace 
(Grants)"  and  the  related  section  of  the 
certification  form  prescribed  above 
applies; 

3.  Anti-Lobbying 

Persons  (as  defined  at  15  CFR  part  28, 
section  105)  are  subject  to  the  lobbying 
provisions  of  31  U.S.C.  1352, 
"Limitation  on  use  of  appropriated 
funds  to  influence  certain  Federal 
contracting  and  financial  transactions," 
and  the  lobbying  section  of  the 
certification  form  prescribed  above 
applies  to  applications/bids  for  grants, 
cooperative  agreements,  and  contracts 
for  more  than  $100,000.  and  loans  and 
loan  guarantees  for  more  than  $150,000. 
or  the  single  family  maximimi  mortgage 
limit  for  affected  programs,  whichever  is 
greater,  and 

Anti-Lobbying  Disclosures 

Any  appUcant  that  has  been  paid  or 
will  pay  for  lobbying  using  any  funds 
must  submit  an  SF-LLL,  "Disclosure  of 
Lobbying  Activities,"  as  required  under 
15  CFR  part  28,  appendix  B. 

Lower  Tier  Certifications 

Grant  recipients  shall  require 
applicants/bidders  for  subgrants, 
contracts,  subcontracts,  or  other  lower 
tier  covered  transactions  at  any  tier 
under  the  award  to  submit,  if 
applicable,  a  completed  Form  CD-512, 
"Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Volimtary 
Exclusion-Lower  Tier  Covered 
Transactions  and  Lobbying"  and 
disclosure  form,  SF-LLL,  "Disclosure  of 
Lobbying  Activities."  Form  CD-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  DoC.  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
DoC  in  accordance  with  the  instructions 
contained  in  the  award  document. 


All  for-profit  and  nonprofit  applicants 
will  be  subject  to  a  name  check  review 
process.  Name  checks  are  intended  to 
reveal  if  any  key  individuals  associated 
with  the  applicant  have  been  convicted 
of  or  is  presently  facing,  criminal 
charges  such  as  fraud,  theft,  perjury,  or 
other  matters  which  significantly  reflect 
on  the  applicant's  management  honesty 
or  financial  integrity. 

Applicants  are  reminded  that  a  false 
statement  on  an  application  is  grounds 
for  denial  or  termination  of  funds  and 
grounds  for  possible  punishment  by  fine 
or  imprisonment  as  provided  in  18 
U.S.C.  1001. 

No  award  of  Federal  funds  shall  be 
made  to  an  applicant  who  has  an 
outstanding  delinquent  Federal  debt 
until  either: 

1.  The  delinquent  account  is  paid  in 
hill: 

2.  A  negotiated  repayment  schedule  is 
established  and  at  least  one  payment  is 
received  or; 

3.  Other  arrangements  satisfactory  to 
DoC  are  made. 

If  an  application  is  accepted  for 
funding,  DoC  has  no  obligation  to 
provide  any  additional  future  funding  in 
connection  with  that  award.  Renewal  of 
an  award,  increased  funding,  or 
extending  the  period  of  performance  is 
at  the  total  discretion  of  NIST. 

All  awards  imder  this  program  shall 
be  subject  to  all  applicable  Federal  laws 
and  Federal  and  Departmental 
regulations,  policies,  and  procedures 
applicable  to  financial  assistance 
awards. 

Dated:  November  30, 1993. 
Samuel  Kramer, 
Associate  Director. 

IFR  Doc.  93-29735  Filed  12-3-93;  8:45  ami 
BtUJNQ  CODE  3610-13-41 


National  Oceanic  and  Atmospheric 
Admlnstratlon 

Pacific  Coast  Groundflsh  Fishery 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  receipt  of  an 

experimental  fishing  permit  application 

and  request  for  comments. 

SUMMARY:  This  notice  aimounces  receipt 
of  an  application  from  the  states  of 
Oregon,  CaUfomia,  and  Washington  for 
experimental  fishing  permits  (EFPs)  for 
vessels  participating  in  a  Pacific  whiting 
observation  program.  The  purpose  of  the 
observation  program  is  to  enumerate  the 
bycatch  of  salmon  in  Pacific  whiting 
harvests  dehvered  to  shoreside 
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processing  plants.  If  granted,  the  EFPs 
would  allow  certain  vessels  operating  in 
the  Pacific  whiting  fishery  in  the 
exclusive  economic  zone  off  the  coasts 
of  Washington.  Oregon,  and  California 
to  delay  sorting,  vmtil  offloading,  of 
prohibited  species  and  other  groundfish 
caught  in  trawl  nets  incident^  to  the 
Pacific  whiting  fishery,  on  the  condition 
that  the  prohibited  species  and  any 
groundfish  trip  limit  overag^s  are  turned 
over  to  the  state  for  disposition. 
Delaying  sorting  until  offloading  would 
allow  state  biologists  to  sample 
landings.  These  activities  would 
otherwise  be  prohibited  by  Federal 
regulations. 

DATES:  Comments  on  this  application 
must  be  received  by  January  3, 1994. 
ADDRESSES:  Send  comments  to  J.  Gary 
Smith,  Acting  Director,  Northwest 
Region,  National  Marine  Fisheries 
Service,  7600  Sand  Point  Way  NE.,  BIN 
C15700.  Bldg.  1,  Seattle.  WA  98115. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joe  Scordino.  206-526-6140. 
SUPPLEMENTARY  INFORMATION:  The  FMP 
and  implementing  regulations  at  50  CFR 
part  663  specify  that  FEPs  may  be 
issued  to  authorize  fishing  that  would 
otherwise  be  prohibited  by  the  FMP  and 
regulations.  The  procedures  for  issuing 
EFPs  are  contained  in  the  regulations  at 
50  CFR  663.10. 

An  EFP  appUcation  was  received  on 
November  4. 1993,  from  the  States  of 
Oregon.  California,  and  Washington  for 
vessels  participating  in  an  observation 
program.  The  purpose  of  the  observation 
program  is  to  collect  information  on 
bycatch  of  salmon  in  Pacific  whiting 
harvests  delivered  to  shoreside 
processing  plants.  The  EFPs  would 
allow  vessels  participating  in  the 
observation  program  to  delay  sorting  of 
salmon  and  other  prohibited  species 
(i.e.,  Dungeness  crab  caught  seaward  of 
Wellington  or  Oregon  and  Pacific 
halibut)  and  other  groundfish  from  mid- 
water  trawl  catches  of  Pacific  whiting 
until  the  catch  is  unloaded  at  a 
shoreside  processing  plant.  Groundfish 
regulations  at  50  CFR  663.7(b)  stipulate 
that  prohibited  species  must  be  returned 
to  sea  as  soon  as  practicable  with  a 
minimum  of  injury  when  caught  and 
brought  aboard.  Grounfish  trip  limits 
restrict  the  amoimt  of  certain  groundfish 
species  that  may  be  landed  by  a  vessel 
(50  CFR  663.7(f)).  The  EFPs,  which 
would  be  issued  to  each  designated 
vessel  participating  in  the  experimental 
fishery,  would  authorize  retention  of 
prohibited  species  and  groundfish 
overages  until  delivery  shoreside 
(retention  is  otherwise  prohibited  by  50 
CFR  663.7(1)).  EFPs,  if  granted,  would 
authorize  vessels  specified  by  the  states 
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to  land  unsorted  Pacific  whiting  at 
designated  shoreside  processing  plants 
where  the  incidence  of  salmon  and 
other  bycatch  species  can  be  monitored, 
on  the  condition  that  the  prohibited 
species  and  groundfish  trip  limit 
overages  are  turned  over  to  the  state  of 
landing  for  disposition. 

The  states  anticipate  that  at  least  24 
vessels  may  participate  in  the 
experimental  fishery  from  March  1, 
1994,  when  the  fishery  opens,  to 
December  31, 1994,  if  fish  are  still 
available  that  late  in  the  year.  Unsorted 
Pacific  whiting  catches  may  be 
delivered  to  shoreside  processing  plants 
in  Newport,  Hammond,  and  Warrenton, 
OR;  Crescent  Qty,  CA;  and  Westport 
and  Ilwaco,  WA,  State  port  samplers 
will  monitor  the  offloading  of  imsorted 
Pacific  whiting,  collect  biological 
information  on  salmon  and  other 
bycatch,  and  arrange  for  the  disposal  of 
salmon.  Prohibited  species  taken  will 
not  be  sold;  disposal  options,  to  t>e 
determined  by  the  states,  include 
donation  to  charitable  organizations  or 
reduction  to  fish  meal. 

If  110,000  metric  tons  (mt)  of  Pacific 
whiting  were  landed  under  the  EFPs, 
about  1,210  salmon  would  be 
incidentally  caught,  based  on  the 
observed  salmon  bycatch  rate  of  0.011 
salmon  per  mt  of  whiting  observed  in 
1993  (the  salmon  bycatch  rate  was  0.010 
in  1992).  The  development  of  this 
shoreside  monitoring  program  and 
application  for  an  EFT  is  being  pursued 
by  the  states  at  the  request  of  the  Pacific 
Fishery  Management  Council  (Coundl). 
Similar  EFP's  were  issued  to  18  vessels 
in  1992  and  21  vessels  in  1993  that 
participated  in  the  state  observation 
program. 

Tne  Director,  Northwest  Region, 
NMFS,  (RD)  has  made  a  preliminary 
determination  that  the  application 
contains  all  of  the  required  information 
and  constitutes  a  vahd  experimental 
program  appropriate  for  further 
consideration. 

At  the  November  15-19, 1993,  public 
meeting  of  the  Coimdl  in  San  Francisco, 
Cahfomia,  the  RD  consulted  with  the 
Council  and  the  directors  of  the  state 
fishery  management  agencies 
concerning  the  permit  appUcation. -The 
Council  recommended  that  the  EFPs  be 
issued  with  the  same  terms  and 
conditions  as  apphed  to  the  EFPs  in 
1993.  The  decision  on  whether  to  issue 
EFPs  and  determinations  on  appropriate 
permit  conditions  will  be  bas^  on  a 
number  of  considerations,  including  the 
Council's  recommendation  and 
comments  received  from  the  public.  A 
copy  of  the  application  is  available  for 
review  at  the  NMFS,  Northwest 
Regional  Office  (See  ADDRESSES). 


This  action  is  authorized  by  the 
Pacific  Coast  Groimdfish  Fishery 
Management  Plan  (FMP)  and 
implementing  regulations  (50  CFR  part 
663). 

Authority:  16  U.S.C  1801  et  seq. 
Dated:  November  30, 1993. 
David  S.  Crestin, 

Acting  Director.  Office  of  Fisheries 
Consenration  and  Management,  National 
Marine  Fisheries  Service. 
[PR  Doc.  93-29714  Filed  12-3-93;  8:45  am) 
BILUNQ  CODE  3610-22-M 


Marine  Mammalt    *^  • 

r 

AGENCY:  National  Marine  Fisheries 
Service.  (NMFS),  NOAA,  Commerce. 

ACTION:  Modification  of  Scientific 
Research  Permit  No.  667  (P132C). 

Notice  is  hereby  given  that  Permit  No. 
667  issued  to  Point  Reyes  Bird 
Observatory,  4990  Shoreline  Highway, 
SUnson  Beach,  California  94970-9701, 
on  March  30, 1989  (54  FR  13933,  pubL 
4/6/89),  has  been  modified.  This 
modification  became  effective  upon 
signature  of  the  Assistant  Administrator 
for  Fisheries. 

ADDRESSES:  The  Permit,  as  modified, 
and  associated  documents  are  available 
for  review  upon  written  request  or  by 
appointment  in  the  Permits  Division, 
Office  of  Protected  Resources,  NMFS, 
1315  East- West  Highway,  Silver  Spring. 
MD  20910  (301/713-2289):  and 
Director.  Southwest  Region,  NMFS,  501 
W,  Ocean  Blvd..  Suite  4200.  Long 
Beach.  CA  90802-4213  (310/980-4015). 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  provisions  of  §§  216.33  (d)  and  (e) 

of  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  part  216).  the  subject  Scientific 
Research  Permit  authorizes  capture  and 
tagging  of  northern  elephant  seals 
{Mirounga  angustirostris]  and  harbor 
seals  {Phoca  vitulina),  and  the 
inadvertent  harassment  of  Steller  sea 
hons  [Eumetopias  jubatus),  and 
Cahfomia  sea  Uons  [Zalophus 
califomianus). 

This  Permit  has  been  modified  to 
extend  the  expiration  date  to  December 
31, 1994.  No  additional  animals  or  new 
research  techniques  are  authorized. 

Dated:  November  24, 1993. 
William  W.  Fox,  Jr.. 

Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Sernces. 
[FR  Doc  93-29699  Filed  12-3-93;  8:45  ami 
BIUJNO  CODE  3S10-23-M 
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DEPARTMEHT  OF  DEFENSE 
Departmeat  of  th«  Army 

Army  Sdertee  Board;  Maating 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisorv  Committee  Act 
(Public  Law  93-463),  announcement  is 
made  of  the  following  Committee 
Meeting: 

Name  of  Committee:  Army  Science 
Board  (ASB). 

Date  of  Meeting:  21  &  22  December 
1993. 

Time  of  Meeting:  21  December.  0830- 
1630  Hours  (Closed);  22  December, 
0830-1230  Hours  (Qosed). 

Place:  Alexandria,  VA. 

Agenda:  The  Army  Science  Board's 
ad  hoc  study  on  "Small  Arms  Ind\istrial 
Base"  will  conduct  a  meeting  to  review 
additional  data  on  "Small  Arms," 
discuss  findings  and  recommendations, 
and  review  conclusions  and  agreement 
for  proposed  plan.  This  meeting  will  be 
closed  to  the  public  in  accordance  with 
section  55i:b(c)  of  Title  5,  U.S.C, 
specifically  subparagraphs  (1)  and  (4) 
thereof,  and  Title  5,  U.S.C,  appendix  2, 
subsection  10(d).  The  proprietary  and 
classified  matters  to  be  discussed  are  so 
inextricably  intertwined  so  as  to 
preclude  opening  all  portions  of  the 
meetiog.  The  ASB  Administrative 
Officer  Sally  Warner,  may  be  contacted 
for  further  information  at  (703)  695- 
0781. 

Salljr  A.  Winwr. 

Administrative  Officer,  Army  Science  Board. 
[FR  Doc.  93-29804  Filed  12-3-93;  8:45  ami 
■UJNQ  COM  «rtO-0»-M 


DEPARTMENT  OF  EDUCATION 
(CFDA  No.:  64.1330] 

Offica  Of  Special  Education  and 
Rehabllitariva  Services,  National 
Instnuta  on  DIaability  and 
Rehabilitation  Research;  Inviting 
Applications  for  a  New  Award  Under 
the  Knowledge  Dissamination  and 
Utilization  Program  for  Fiscal  Year  (FY) 
1994 

PURPOSE  OF  PROGRAM:  The  Knowledge 
Dissemination  and  Utilization  is 
designed  to  support  activities  that  will 
ensure  that  rehaoilitation  knowledge 
generated  from  projects  and  centers 
funded  by  NIDRR  and  from  other 
sources  is  fully  utilized  to  improve  the 
hves  of  individuals  with  disabihties  and 
their  femilies.  The  final  priority  for  this 
award  is  published  in  this  issue  of  the 
Federal  Register.  Potential  applicants 
should  consuh  the  statement  of  the  final 
priority  published  in  this  issue  to 


ascertain  the  substantive  requirements 
for  their  appUcations. 

This  notice  supports  the  National 
Education  Goals.  National  Education 
Goal  5  calls  for  all  Americans  to  possess 
the  knowledge  and  skills  necessary  to 
compete  in  a  global  economy  and 
exercise  the  rights  and  responsibilities 
of  citizenship. 

BJOaiE  APPUCANTS:  Parties  eUgible  to 
apply  for  grants  under  this  program  are 
public  and  private  nonprofit  and  for- 
profit  agendes  and  organizations, 
including  institutions  of  higher 
education  and  Indian  tribes  and  tribal 
organizations. 

OEAOUNE  FOR  TRANSMnTAL  OF 
APPLICATIONS:  March  11, 1994. 

APPUCATIONS  AVAILABLE:  December  13, 
1993. 

AVAILABLE  FUNDS:  $250,000. 

ESniATED  NUMBER  OF  AWARDS:  1. 

Note:  The  estimates  of  funding  levels  and 
awards  In  this  notice  do  not  bind  the 
Department  of  Education  to  a  specific  level 
of  funding  or  number  of  grants. 

PROJECT  PERIOD:  Up  to  24  months. 

APPLICABLE  REGULATIONS:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR), 
34  CFR  parts  74.  75,  77,  78,  80, 81,  82, 
85,  86;  (b)  the  regulations  for  this 
program  in  34  CFR  parts  350  and  355; 
and  (c)  the  notice  of  final  priority 
pubhshed  elsewhere  in  this  issue  of  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dianne  Villines,  U.S.  Department  of 
Education,  room  3417  Switzer  Building, 
400  Maryland  Avenue  SW., 
Washington,  DC  20202-2704. 
Telephone:  (202)  205-9141.  Individuals 
who  use  a  telecommunications  device 
for  Uie  deaf  (TDD)  may  call  the  TDD 
number  at  (202)  205-8887. 

Program  Authority:  29  US  C.  760-762 
Dated:  November  29, 1993. 
Judith  E.  Haumann, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 
(FR  Doc.  93-29758  Filed  12-3-93;  8:45  am] 
BtUMQ  COOC  400e-Ot-P 


DEPARTMENT  OF  ENERGY 

Fadaral  Energy  Raguiatory 
Commission 

[ProtedS  Noe.  2599-006  and  2580-415 
MIcMgenj 

Conaumara  Power  Co.;  Avaiiabiilty  of 
DrafI  MuMpla  Profact  Environmental 
Assaasmant 

November  30, 1993. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  18  CFR  part  380  (Order  No. 
486.  52  FR  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
two  applications  for  ma}or  license  for 
the  existing  Hodenpyl  and  Tippy 
Hydroelectric  Projects,  located  on  the 
Manistee  River  in  Manistee  and 
Wexford  Counties,  in  west-central 
Michigan,  and  has  prepared  a  Draft 
Multiple  Project  Environmental 
Assessment  (MPEA)  for  the  projects  in 
cooperation  with  the  U.S.  Department  of 
Agriculture,  Forest  Service,  Huron- 
Manistee  National  Forests.  In  the  draft 
MPEA,  the  Commission  and  Forest 
Service  staffs  analyzed  the  site-specific 
and  cumulative  environmental  effects  of 
the  existing  projects,  as  proposed  in  a 
Settiement  Agreement  reached  between 
Consumers  Power  Company  and  the 
state  and  Federal  resovirce  agencies.  The 
Commission  staff  has  concluded  that 
approval  of  the  applications  for  new 
license,  with  appropriate  enhancement 
measures,  would  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quaUty  of  the  human  environment. 

Copies  of  the  draft  MPEA  are 
available  for  review  in  the  Public 
Reference  Branch,  room  3104,  of  the 
Commission's  offices  at  941  North 
Capitol  Stieet,  NE.,  Washington,  DC 
20426. 

Please  submit  any  comments  within 
45  days  from  the  date  of  this  notice  and 
should  be  addressed  to  Lois  D.  Cashell, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC.  20426.  Please 
affix  Project  Nos.  2599  and  2580  to  all 
comments.  For  further  information, 
please  contact  Frank  Karwoski, 
Environmental  Coordinator,  at  (202) 
219-2782. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc  93-29686  Filed  12-3-93;  8:45  am) 
MUJNGCOOE  triT-oi-p 
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[Docket  No.  ER93-51 3-002,  et  el.] 

Idaho  Power  Co.,  at  al.;  Eiactric  Rata, 
Small  Power  Production,  and 
intarlocldng  Diractorata  Hiings 

November  26, 1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Idaho  Power  Company 

[Docket  No.  ER93-513-0021    * 

Take  notice  that  on  October  21, 1993, 
Idaho  Power  Company  (IPC) 
supplemented  its  filing  in  the  above 
referenced  docket  regarding  a  Service 
Agreement  between  Idaho  Power 
Company  and  Clockum  Transmission 
Company.  The  filing  was  supplemented 
to  reflect  the  Commission's  recision  of 
a  previously  ordered  refund. 

Comment  date:  December  8, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Oklahoma  Gas  and  Electric  Company 

[Docket  No.  EC94-4-0001 

Take  notice  that  on  November  17, 
1993,  Oklahoma  Gas  and  Electric 
(OG&E),  AppUcant,  an  Oklahoma 
Corporation  with  its  principal  office  at 
101  N.  Robinson,  P.O.  Box  321, 
Oklahoma  City.  Oklahoma,  73101,  filed 
an  application  pursuant  to  Section  203 
of  the  Federal  Power  Act  and  Part  33  of 
the  Commission's  Regulations 
thereunder,  for  authorization  to  sell 
certain  transmission  facilities  to 
Western  Farmers  Electric  Cooperative 
(WFEC). 

The  Company  states  it  is  engaged 
primarily  in  the  generation, 
transmission,  distribution  and  sale  of 
electric  energy  in  Oklahoma  and 
western  Arkansas.  The  facilities  being 
sold  and  purchased  will  be  incorporated 
into  WFEC's  transmission  system. 

Comment  date:  December  8. 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Southern  Company  Services,  Inc. 

[Docket  No.  ER94-162-00G] 

Take  notice  that  on  November  17. 
1993.  Southern  Company  Services,  Inc., 
acting  on  behalf  of  Alabama  Power 
Company,  Georgia  Power  Company, 
Gulf  Power  Company,  Mississippi 
Power  Company,  and  Savannah  Electric 
and  Power  Company  (collectively 
referred  to  as  "Southern  Companies"), 
submitted  for  filing  a  letter  agreement 
dated  July  8, 1993,  revising  the  Unit 
Power  Sales  Agreement  dated  July  19, 
1988,  among  Florida  Power  Corporation 
and  Southern  Companies.  Specifically, 
the  letter  agreement  contains  an 
amended  and  restated  Section  5.5, 
which  governs  the  establishment  of  an 
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initial  ret\im  on  common  equity  when 
the  unit  power  sales  commence  on  July 
1. 1994. 

Comment  date:  December  8. 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Portland  General  Electric  Company 

[Docket  No.  ER94-164-000] 

Take  notice  that  on  November  17, 
1993,  Portiand  General  Electiic 
Company  (PGE)  tendered  for  filing 
Agreement  Among  the  Bonneville 
Power  Administration  (BPA),  Portland 
General  Electric  Company  (PGE),  and 
Elf  Atochem  North  America,  Inc.  (Elf 
Atochem)  for  BPA  to  Transmit  Power 
From  PGE  to  PGE's  Retail  Customer  Elf 
Atochem.  The  Agreement  includes  a 

f)rovision  for  the  return  of  transmission 
osses  to  BPA  by  PGE.  Copies  of  this 
agreement  have  been  served  on  the 
parties  included  in  the  distribution  list 
defined  in  the  filing  letter. 

Under  the  provisions  of  18  CFR  35.11. 
PGE  requests  that  the  Commission  grant 
waiver  of  the  notice  requirements  of  18 
CFR  35.3  to  allow  the  Agreement  to  take 
effect  on  October  1, 1993. 

Comment  date:  December  8, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Tucson  Electric  Power  Conqiany 

[Docket  No.  ER94-163-000] 

Take  notice  that  on  November  17. 
1993.  Tucson  Electric  Power  Company 
(Tucson)  tendered  for  filing  an  Economy 
Energy  Agreement  (the  Agreement) 
between  Tucson  and  the  Arizona  Power 
Authority  (APA).  The  Agreement 
provides  for  the  sale  by  Tucson  to  APA 
of  non-firm,  economy  energy  under 
flexible  arrangements,  subject  to 
available  capacity  and  transmission 
interconnections. 

The  parties  request  an  effective  date 
of  November  22, 1993,  and  therefore 
request  waiver  of  the  Commission's 
regulations  with  respect  to  notice  of 
filing. 

Copies  of  this  filing  have  been  served 
upon  all  parties  affected  by  this 
proceeding. 

Comment  date:  December  8. 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Arizona  Public  Sendee  Company 

(Docket  No.  ER94-165-0001 

Take  notice  that  on  November  17. 
1993,  Arizona  Public  Service  Company 
(APS)  tendered  for  filing  Amendment 
No.  1  to  the  Purchase  and  Transmission 
Agreement  (Agreement)  between  APS 
and  Yuma  Irrigation  District  of  the 
County  of  Yuma,  State  of  Arizona  (YD) 
(APS-FPC  Rate  Schedule  No.  39).  a 
proposed  extension  to  the  Agreement. 


Copies  of  this  filing  have  been  served 
upon  the  YD  and  the  Arizona 
Corporation  (Commission. 

Comment  date:  December  8, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  The  Susquehaima  Power  Company 

[Docket  No.  ER94-168-0001 

Take  notice  that  on  November  18, 
1993.  The  Susquehainna  Power 
Company  (SP)  tendered  for  filing  a 
Transmission  Service  Tariff  imder 
which  SP  will  make  available  its 
transmission  system  to  enable  third- 
party  suppliers  to  spll  power  at 
wholesale  to  Conowi^o  Power 
Company  (COPCO). 

SP  states  that  a  copy  of  this  filing  has 
been  served  by  mail  upon  COPCO,  the 
Maryland  Public  Service  Commission, 
the  Maryland  Office  of  People's 
Counsel,  the  Pennsylvania  Public  UtiUty 
Commission  and  the  parties  to  Docket 
No.  ER94-8-000. 

Conwnent  date:  December  8, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Philadelphia  Electric  Power 
Company 

(Docket  No.  ER94-169-000]    - 

Take  notice  that  on  November  18. 
1993.  Philadelphia  Electric  Power 
Company  (PEP)  tendered  for  filing  a 
Transmission  Service  Tariff  under 
which  PEP  will  make  available  its 
transmission  system  to  enable  third- 
party  suppliers  to  sell  power  at 
wholesale  to  Conowingo  Power 
Company  (COPCO). 

PEP  states  that  a  copy  of  this  filing 
has  been  served  by  mail  upon  COPCO, 
the  Maryland  Public  Service 
Commission,  the  Maryland  Office  of 
People's  Counsel,  the  Pennsylvania 
Public  Utility  Commission  and  the 
parties  to  Docket  No.  ER94-8-000. 

Comment  date:  December  8, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Philadelphia  Electric  Company 

[Docket  No.  ER94-1 70-000] 

Take  notice  that  on  November  18, 
1993,  Philadelphia  Electric  Company 
(PE)  tendered  for  filing  a  Transmission 
Service  Tariff  imder  which  PE  will- 
make  available  its  transmission  system 
to  enable  third-party  suppliers  to  sell 
power  at  wholesale  to  Conowingo 
Power  Company  (COPCO). 

PE  states  that  a  copy  of  this  filing  has 
been  served  by  mail  upon  COPCO,  the 
Maryland  Public  Service  Commission, 
the  Maryland  Office  of  People's 
Coimsel,  the  Pennsylvania  PubUc  UtiUty 
Commission  and  the  parties  to  Docket 
No.  ER94-8-000. 
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Comment  date:  December  8, 1993,  in 
accordance  jirlth  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  WestPlains  Energy,  a  Division  of    ^ 
UtiliCorp  United,  Inc. 

[Docket  No.  ER04-75-000] 

Take  notice  that  on  November  19, 
1993,  WestPlains  Energy,  a  Division  of 
UtiliCorp  United,  Inc.  (WestPlains) 
supplemented  its  October  29, 1993. 
filing  in  this  docket  by  tendering  for 
filing  the  November  1993  Letters  of 
Intent  for  service  under  Service 
Sched\ile  92-1-1  Municipal  Incremental 
Power  Service  for  the  following  Kansas 
municipal  utilities:  Asland,  Attica, 
Beloit.  Greensburg,  Hoisington, 
^^ingman,  Lincoln,  Osborne,  Pratt, 
i'vussell,  Stockton,  and  Washington. 

A  copy  of  the  filing  was  served  each 
r.fthe  subject  Kansas  municipals  and 
tne  Kansas  Corporation  Commission. 

Comment  date:  December  10, 1993,  in 
ficcordance  with  Standard  Paragraph  E 
ut  the  end  of  this  notice. 

11.  Baltimore  Gas  and  Electric 
Company 

(Docket  No.  ER94-1 75-000) 

Take  notice^that  Baltimore  Gas  and 
Electric  Company  (BG&E),  on  November 
19, 1993,  tendered  for  filing  an 
agreement  for  the  sale  of  Pennsylvania- 
New  Jersey-Maryland  Interconnection 
(PJM)  Installed  Capacity  Credits  to 
Philadelphia  Electric  Company. 
Pursuant  to  the  agreement,  P)M 
Installed  Capacity  Credits  will  be  sold  at 
a  rate  not  to  exceed  the  rate  for 
purchasing  '^apacity  as  set  forth  in  the 
appropriate  scnedule  of  the  PJM 
Agreement 

Comment  date:  December  10, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Consolidated  Edison  Company  of 
New  York,  Inc. 

[Docket  No.  ER94-1 75-0001 

Take  notice  that  on  November  19, 
1993,  Consolidated  Edison  Company  of 
New  York,  Inc.  (Con  Edison)  tendered 
for  filing  a  Rate  Schedule  and  a 
Supplement,  to  an  agreement  with  Long 
Island  Lighting  Company  (LILCO)  to 
provide  for  the  sale  and  purchase  of 
excess  energy.  The  Rate  Schedule 
provides  for  sales  of  excess  energy  to  be 
made  subject  to  a  cost  based  ceiling  rate. 
The  ceiling  rate  for  energy  sold  by  Con 
Edison  is  $110.82  per  megawatt  hour 
and  the  cei'ing  rate  for  capacity  sold  by 
Con  Edison  is  $26.00  per  megawatt 
hour.  For  energy  sold  oy  ULCO  the 
ceiling  rate  is  $98.12  per  megawatt  hoxir 
and  for  capacity  sold  by  LILCO  the 
ceihng  rate  is  $9.50  per  megawatt  hour. 


Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
LILCO. 

CoiTunent  date:  December  10, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Niagara  Mohawk  Power 
Corporation 

[Docket  Na  ER94-169-0dO] 

Take  notice  that  on  November  16, 
1993,  Niagara  Mohawk  Power 
Corporation  (Niagara)  tendered  for  filing 
Supplement  No.  10  to  Niagara's  FERC 
Rate  Schedule  No.  172,  superseding 
prior  supplement  No.  1  between  Niagara 
and  Lockport  Energy  Associates  L.P. 

Comment  date:  December  10, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Howell  Power  Systems,  Inc. 

[Docket  No.  ER94-1 78-000] 

Take  notice  that  Howell  Power 
Systems,  Inc.  (HPSI)  on  November  19, 
1993,  tendered  for  filing  pursuant  to 
Rule  207  of  the  Commission's  Rules  of 
Practice  and  Procedure.  18  CFR  385.207 
1992,  a  petition  for  waivers  and  blanket 
approvals  under  various  regulations  of 
the  Commission,  and  an  order  accepting 
its  Rate  Schedule  No.  1,  to  be  effective 
on  January  20, 1994. 

HPSI  intends  to  engage  in  electric 
power  and  energy  transactions  as  a 
marketer  and  a  broker.  In  transactions 
where  HPSI  purchases  power,  including 
capacity  and  related  services  from 
electric  utilities,  qualifying  facilities  and 
independent  power  producers,  and 
resells  such  power  to  other  purchasers, 
HPSI  will  be  functioning  as  a  marketer. 
IN  HPSI's  marketing  ti-ansactions,  HPSI 
proposes  to  charge  rates  mutually 
agreed  upon  by  the  parties.  All  sales 
will  be  at  arms-length,  and  no  sales  will 
be  made  to  affiliated  entities.  In 
transactions  where  HPSI  does  not  take 
tide  for  the  electric  power  and/or 
energy,  HPSI  will  be  limited  to  the  role 
of  a  broker  and  charge  a  fee  for  its 
services.  HPSI  is  not  in  the  business  of  - 
producing  or  transmitting  electric 
power.  HPSI  does  not  currenUy  have  or 
contemplate  acquiring  title  to  any 
electric  power  transmission  fecilities. 

Rate  Schedule  No.  1  provides  for  the 
sale  of  energy  and  capacity  at  agreed 
prices.  Rate  Schedule  No.  1  also 
provides  that  no  sales  may  be  made  to 
affiliates. 

Comment  date:  December  10, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


19.  Oklahoma  Gas  and  Electric 
Company 

[Docket  No.  ER94-iei-000] 

Take  notice  that  on  November  16. 
1993,  Oklahoma  Gas  and  Electric 
Company  (OG&E)  tendered  for  filing  a 
Letter  Agreement  dated  November  5, 
1993,  with  the  Oklahoma  Municipal 
Power  Authority  (OMPA)  regarding  the 
installation  of  commimication  facilities 
for  the  use  and  benefit  of  OMPA. 

Copies  of  this  filing  have  been  served 
on  OMPA,  the  Oklahoma  Corporation 
Commission  and  the  Arkansas  Public 
Service  Commission. 

Comment  date:  December  10, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  National  Electric  Associates  Limited 
Pirtnership 

[Docket  No.  ER90-168-014] 

Take  notice  that  on  October  28, 1993. 
National  Electric  Associates  Limited 
Partnership  (NEA)  filed  certain 
information  as  required  by  Ordering 
Paragraph  (L)  of  the  Commission's 
Mardi  20, 1990,  order  in  this 
proceeding.  50  FERC  1  61,378  (1990). 
Copies  of  NEA 's  Informational  filing  are 
on  file  with  the  Commission  and  are 
available  for  pubUc  inspection. 

17.  Comimonwealth  Edison  Company 

[Docket  No.  ER94-1S3-0001 

Take  notice  that  on  November  15, 
1993,  Commonwealth  Edison  Company 
(Edison)  submitted  a  Service 
Agreement,  dated  October  28, 1993, 
establishing  Wisconsin  Public  Power 
hic.  SYSTEM,  (WPPI)  as  a  customer 
under  the  terms  of  Edison's  Power  Sales 
Tariff  PS-1  (Tariff).  The  Commission 
has  previously  designated  the  PS-1 
Tariff  as  FERC  Electric  Tariff,  Original 
Volume  No.  2. 

Edison  requests  an  effective  date  of 
October  28, 1993,  and  accordingly  seeks 
waiver  of  the  Conunission's  notice 
requirements.  Copies  of  this  filing  were 
served  upon  WPPI  and  the  Illinois 
Commerce  Commission. 

Comment  date:  December  10, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Barton  Villages,  Inc.  Village  of 
Enosburg  Falls  Water  &  Light 
Department,  Village  of  Orleans  and 
Village  of  Swanton,  Vermont  v.  Citiiens 
Utilities  Company  (Vermont  Division) 

[Docket  No.  EL92-33-000] 

Take  notice  that  Citizens  Utilities 
Company  (Citizens)  on  November  22, 
1993,  tendered  for  filing  an  amendment 
to  its  filing  in  the  above-captioned 
docket.  The  amendment  serves  to 
address  certain  questions  raised  by  the 
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Commission  in  an  October  22. 1993, 
deficiency  letter. 

Comment  date:  December  10, 1993,  in 
acconiance  with  Standard  Paragraph  B 
at  the  end  of  this  notice. 

19.  Connecticut  Valley  Electric 
Company,  Inc.  v.  Wheelabrator 
aaremcmt,  Co.,  LJ>.,  Wheelabrator 
Environmental  Systems  Inc.,  Signal 
Environmental  Systems  Inc.,  SES 
Qaremont  Company,  LJ».,  NHAT 
Energy  Corp.,  Wheelabrator  New 
HamjjMhire,  Inc. 

[Docket  Nos.  EL94-10-O00  and  QF86-177- 
001] 

On  November  18, 1993,  Connecticut 
Valley  Electric  Company,  Inc. 
(Connecticut  Valley),  pursuant  to  an 
order  of  the  New  Hampshire  Pubhc 
Utilities  Commission,  filed  a  complaint 
against  Wheelabrator  Claremont. 
Company,  LP.,  (Claremont)  the  owner 
and  operator  of  a  solid  waste  facility 
(Claremont  Facihty)  which  was  certified 
by  the  Commission  as  a  qualifying 
faciUty  (QF),  34  FERC  1 62,212  (1986), 
and  affiliated  entities.  Connecticut 
Valley  purchases  electric  power  from 
the  Claremont  Facihty  pursuant  to  a  20- 
year  power  sales  contract.  Connecticut 
Valley  states  that  since  the  Claremont 
Facility  commenced  service,  it  has  sold 
Connecticut  Valley  more  output  than 
the  FaciUty  has  to  sell  as  a  QF.  i.e..  more 
than  the  FadUty's  net  electrical  output 
Connecticut  Valley  states  that  it  entered 
into  the  power  sales  contraa  in  the 
mistaken  beUef  that  the  facility  is  a  QF. 
Connecticut  Valley  seeks  revocation  of 
the  quahfying  statiis  of  the  Claremont 
Facility  pursuant  to  18  CFR  292.207(d) 
(1993),  redsion  or  reformation  of  the 
power  sales  contract,  a  determination  of 
just  and  reasonable  rates  for  this 
wholesale  power  sale  and  appropriate 
refunds  with  Interest.  In  the  alternative 
Connecticut  Valley  asks  the 
Commission  to  reform  the  power  sales 
contract  to  allow  the  facihty  to  sell 
Connecticut  Valley  only  its  net 
electrical  output  since  tiie  date  service 
commenced  and  aslts  that  Claremont  be 
ordered  to  refund  with  interest  all 
revenues  it  improperly  received  from 
the  resale  of  the  capadty  and  assodaled 
energy  which  Claremont  bought  from 
Connecticut  Valley  for  internal  station 
use. 

A  copy  of  the  complaint  has  been 
served  on  the  New  Hampshire  PubUc 
Utihties  Commission. 

Date  for  comments  and  answers  to 
complaint:  December  15, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20428,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubhc 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  93-29674  FUed  12-3-93;  8:45  am) 
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275.204,  within  20  days  after  the  date 

this  notice  is  issued  by  the  Commission. 

Loia  D.  Caahdl, 

Secretary. 

[PR  Doc  93-29684  FUed  12-3-93;  8:45  am] 

BILUNQ  COOE  STir-ei-r 


[Dockrt  No.  JD94-01287T  Okiahoma-58] 

State  of  Oklahoma;  NGPA  Notice  of 
Determination  by  JuriacUctionai 
Agency  Designating  Tight  Formation 

November  30, 1993. 

Take  notice  that  on  November  26, 
1993,  the  Corporation  Commission  of 
the  State  of  Oklahoma  (Oklahoma) 
submitted  the  above-referenced  notice 
of  determination  pursuant  to  section 
271.703(c)(3)  of  the  Commission's 
regulations,  that  the  Sycamore 
Formation,  underlying  a  portion  of 
Stephens  County.  Oklahoma,  quahfies 
as  a  tight  formation  under  section  107(b) 
of  the  Natural  Gas  Pohcy  Act  of  1978. 
The  recommended  area  is  described  as 
Sections  25  and  36.  Township  2  North, 
Range  8  West,  Stephens  County, 
Oklahoma. 

The  notice  of  determination  also 
contains  Oklahoma's  findings  that  the 
referenced  formation  meets  the 
requirements  of  the  Commission's 
regulations  set  forth  hi  18  CFR  part  271. 

The  appUcation  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE..  Washington  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 


[Docket  Na  JM4-01286T  Oidahom»«7] 

State  of  Oklahoma;  NGPA  Notica  of 
Determination  by  Jurisdictional 
Agency  Designating  Tight  Formation 

November  30. 1993. 

Take  notice  that  on  November  26, 
1993,  the  Corporation  Commission  of 
the  State  of  Oklahoma  (Oklahoma) 
submitted  the  above-referenced  notice 
of  determination  pursuant  to 
§  271.703(c)(3)  of  tiie  Commission's 
regulations,  that  the  Fanshawe 
Formation,  vmderlying  a  portion  of 
Latimer  County,  Oklahoma,  quahfies  as 
a  tight  formation  under  section  107(b)  of 
The  Natural  Gas  Pohcy  Act  of  1978.  The 
recommended  area  is  described  as 
Sections  26,  27.  28,  33.  34,  and  35. 
Tovraship  7  North,  Range  22  East, 
Latimer  County,  Oklahoma. 

The  notice  of  determination  also 
contains  Oklahoma's  findings  that  the 
referenced  formation  meets  the 
requirements  of  the  Commission's 
regulations  set  forth  in  18  CFR  part  271. 

The  apphcation  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE..  Washington  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  Cashell. 
Secretary. 

[FR  Doc.  93-29685  Filed  12-3-93;  8:45  am] 
BILUNQ  COOE  $7^^-o^-^ 


[Docket  No.  CP94-101-000,  et  al.] 

Texas  Gas  Transmission  Corp.,  ti  al.; 
Natural  Gas  Certificata  Filinga 

November  26, 1993. 

Take  notice  that  the  followmg  filings 
have  been  made  with  the  Commission: 

1.  Texas  Gas  Transmission  Corporation 

[Docket  No.  CP94-101-000] 

Take  notice  that  on  November  22, 
1993,  Texas  Gas  Transmission 
Corporation  (Texas  Gas).  3800  Frederica 
Street,  Owensboro,  Kentucky  42301, 
filed  in  Docket  No.  CP94-101-000  a 
request  pursuant  to  Sections  157.205 
and  157.211  of  the  Commission's 
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Regulations  under  the  Natural  Gas  Act 
(18  CFR 157J05, 157.211)  for 
authorization  to  add  a  new  delivery  tap 
for  a  nonrigbt-of-way  grantor,  Ronnie 
Ashby,  under  Texas  Gas's  blanket 
certificate  issued  in  Docket  No.  CP82- 
407-000  pursviant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Texas  Gas  would  install,  operate  and 
maintain  the  facility  necessary  to 
provide  service  to  Ashby  to  be  served  by 
Western  Kentucky  Gas  Company  in 
McLean  County,  Kentucky. 

Comment  date:  January  10, 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Arkla  Energy  Resources  Company 

(Docket  No.  CP94-99-0001 

Take  notice  that  on  November  19, 
1993,  Arkla  Energy  Resources  Company 
(AER),  P.O.  Box  21734,  Shreveport, 
Louisiana  71151,  filed  in  Docket  No. 
CP94-99-000  a  request  pursuant  to 
Sections  157.205  and  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.216)  for  authorization  to  abandon 
sales  tap  and  measuring  facilities  used 
for  deliveries  of  natural  gas  to  customers 
of  Arkansas  Louisiana  Gas  Company 
(ALG)  in  DeSoto  Parish,  Louisiana, 
under  AER's  blanket  certificate  issued 
in  Docket  No.  CP82-384-000,  et  al.. 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

AER  proposes  to  abandon  its  Line 
RM-23  and  one  1-inch  sales  tap  serving 
ALG's  Marsh/Stanley  and  Pennywell 
meter  stations,  and  its  Line  RM-24  and 
two  1-inch  sales  taps  serving  ALG's  L.A. 
Mangvmi  and  LSU  Medical  Laboratory. 
It  is  asserted  that  AER  has  been 
experiencing  operational  problems  vdth 
the  two  lines  and  that  these  problems 
have  interfered  with  the  service  to 
ALG's  customers.  It  is  stated  that  no 
services  will  be  abandoned  because 
ALG  has  rearranged  its  existing 
distribution  facilities  to  serve  the 
customers  affected  by  the  abandonment. 

Comment  date:  January  10, 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Texas  Eastern  Transmission 
Corporation 

(Docket  No.  CP94-91-000) 

Take  notice  that  on  November  18, 
1993,  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern),  5400 
Westheimer  Court,  P.O.  Box  1642, 


Houston,  Texas  77251-1642,  filed  in 
Docket  No.  CP94-01-000  an  appUcation 
pursxiant  to  section  7(b)  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
abandon  by  sale,  three  pipeline  laterals, 
all  located  in  Galveston  and  Brazoria 
Counties,  Texas,  all  as  more  fully  set 
forth  in  the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Specifically,  Texas  Eastern  proposes 
to  aoandon  Line  No.  1&-W  which 
consists  of  18.35  miles  of  4-inch 
pipeline,  Line  No.  16-W-l  which 
consists  of  an  .86-mile  3-inch  pipeline, 
and  Line  No.  16-W-2  which  consists  of 
2.02  miles  of  4-inch  pipeline,  all 
constructed  under  Texas  Eastern's 
budget-type  construction  certificates. 

Comment  date:  December  17, 1993,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  Columbia  Gas  Transmission 
Corporation 

(Docket  No.  CP94-92-0001 

Take  notice  that  on  November  18, 
1993,  Colimabia  Gas  Transmission 
Corporation  (Columbia),  1700 
MacCorkle  Avenue,  S.E.,  Charleston, 
West  Virginia  25314.  filed  in  Docket  No. 
CP94-92-000  an  appUcation  pursuant 
to  section  7(c)  of  the  Natural  Gas  Act  for 
authorization  to  construct  and  operate 
pipeline  facilities  to  replace  a  river 
crossing  in  Ohio  and  West  Virginia,  all 
as  more  fully  set  forth  in  the  application 
on  file  with  the  Commission  and  open 
to  public  inspection. 

Columbia  proposes  to  install 
approximately  0.67  mile  of  30-inch 
pipeline  and  related  facilities  to  replace 
approximately  0.66  mile  of  a  multiple 
12-inch  river  crossing,  crossing  the  Ohio 
River  between  Wayne  County,  West 
Virginia,  and  Lawrence  County,  Ohio.  It 
is  stated  that  the  existing  facilities  were 
installed  in  1948  and  have  deteriorated 
to  the  point  where  they  can  no  longer 
provide  adequate  service.  It  is  asserted 
that  the  condition  of  the  facilities  has 
caused  decreases  in  pressure  and 
increases  in  maintenance  costs.  The 
construction  cost  is  estimated  at  $5.59 
miUion,  which  would  be  generated  from 
internal  sources.  Columbia  states  that 
the  proposal  would  not  cause  any 
change  in  service  to  existing  customers. 
Comment  date:  December  17, 1993,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  motion  to 


intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  llagulations  under  the  Natural 
Gas  Act  ^18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  It  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
Intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
uimecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 
[PR  Doc.  93-29675  Filed  12-3-93;  8:45  ami 
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[Docket  Na  TA94-1-23-002] 

Eastern  Shore  Natural  Gas  Company; 
Proposed  Changes  In  FERC  Gas  Tariff 

November  30, 1993. 

Take  notice  that  on  November  22, 
1993,  Eastern  Shore  Natural  Gas 
Company  (Eastern  Shore)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1.  certain  revised 
tariff  sheets  included  in  appendix  A 
attached  to  the  filing.  Such  sheets  are 
proposed  to  be  effective  November  1, 
1993. 

Eastern  Shore  states  that  the  subject 
tariff  sheets  are  being  filed  to  comply 
with  the  Commission's  letter  order 
dated  November  5, 1993  in  the  above- 
referenced  docket.  Such  order  directed 
Eastern  Shore  to  file  revised  Index  of 
Purchaser  tariff  sheets  reflecting  current 
contract  demand  levels.  Such  order  also 
directed  Eastern  Shore  to  file  a  revised 
refund  report  showing  the  dates  refunds 
were  received  and  the  date  refiinds  were 
distributed, 

ESNG  states  that  copies  of  the  filing 
have  been  served  upon  its  jurisdictional 
customer  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington.  DC  20426.  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  December  7, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  pubhc  inspection. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  93-29680  Filed  12-3-93;  8:45  am] 
BlUiNG  COD6  S71T-01-M 


(Docket  No*.  TQ94-2-2^-000  and  TM94-4- 
23-000] 

Eastern  Shore  Natural  Gas  Company; 
Proposed  Changes  In  FERC  Gas  Tariff 

November  30, 1993. 

Take  notice  that  on  November  26, 
1993  Eastern  Shore  Natural  Gas 
Company  (Eastern  Shore)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  certain  revised 
tariff  sheets  included  in  Appendix  A 
attached  to  the  filing.  Such  sheets  are 
proposed  to  be  effective  December  1, 
1993. 


Eastern  Shore  states  that  the  purpose 
of  the  instant  filing  is  two  fold:  (1)  To 
reflect  higher  commodity  and  demand 
sales  rates:  and  (2)  to  track  changes  in 
Eastern  Shore's  storage  service  rates. 

Eastern  Shore  states  that  it  seeks  to 
increase  its  CD  Commodity  and  Demand 
sales  rates  by  $0.0925  and  $0.1006  per 
dt.  respectively,  as  compared  to  those 
sales  rates  filed  in  Eastern  Shore's  Out- 
of-Cycle  PGA  Filing  in  Docket  No. 
TQ94-1-23-O00.  Such  reductions 
reflect:  (1)  Higher  prices  being  paid  to 
Eastern  Shore's  suppliers  under  its 
market  responsive  gas  supply  contracts: 
and  (2)  higher  prices  being  paid  to 
Eastern  Shore's  upstream  pipeline 
suppliers  for  firm  transportation. 

Eastern  Shore  states  mat  copies  of  the 
filing  have  been  served  upon  its 
jurisdictional  customers  and  interested 
State  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426,  in  accordance  with  Rule  211 
and  Rule  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
December  7, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  inter\'ene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  93-29683  Filed  12-3-93;  8:45  am] 

BILUNC  COD€  «7ir-01-M 


[Docket  No.  RP94-57-000] 

National  Fuel  Gas  Supply  Corporation; 
Proposed  Changes  In  FERC  Gas  Tariff 

November  30, 1993. 

Talte  notice  that  on  November  23, 
1993,  National  Fuel  Gas  Supply 
Corporation  (National)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1,  First 
Revised  Sheet  Nos.  237-A  and  237-B, 
with  a  proposed  effective  date  of 
December  1, 1993. 

National  states  that  the  proposed  tariff 
sheets  reflect  out-of-period  adjustments 
to  National's  Account  Nos.  191  and  186 
Balances,  and  the  recovery  of  stranded 
Account  No.  858  costs.  National  is 
authorized  to  recover  such  costs 
pursuant  to  Section  21  of  its  tariff,  and 


tendered  its  filing  as  a  limited 
application  pursuant  to  Section  4  of  the 
Natural  Gas  Act 

National  also  states  that  its  filing 
provides  for  direct  billing  of  a  total  of 
$64,704.85  of  demand  costs  and  of 
$163,610.67  in  commodity  costs 
attributable  to  gas  purchase  and 
transportation  activities  prior  to  August 
1,  1993. 

National  further  states  that  copies  of 
this  filing  were  served  upon  the 
company's  jurisdictional  customers  and 
the  Regulatory  Commissions  of  the 
States  of  New  York,  Ohio.  Pennsylvania, 
Delaware,  Massachi^tts.  and  New 
Jersey.  y 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC,  20426,  in  accordance  with  Rules 
214  or  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214 
or  385.211).  All  such  motions  to 
intervene  or  protest  should  be  filed  on 
or  before  December  7, 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  93-29677  Filed  12-3-93;  8:45  am] 
MLLINQ  CODE  <7ir-01-M 


[Docket  No.  RP94-5&-000] 

National  Fuel  Gas  Supply  Corporation; 
Proposed  Changes  In  FERC  Gas  Tariff 

November  30. 1993. 

Take  notice  that  on  November  23. 
1993.  National  Fuel  Gas  Supply 
Corporation  (National)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1,  Original 
Sheet  No.  237-C,  with  a  proposed 
effective  date  of  December  1. 1993. 

National  states  that  the  proposed  tariff 
sheets  flow  through  to  National's 
customers  the  initial  direct  bill 
proposed  by  CNG  Transmission 
Corporation  (CNG)  for  collection  of 
Account  Nos.  191  and  186  transition 
costs  fi'om  National  and  CNG's  other 
customers.  National  is  authorized  to 
recover  such  costs  pursuant  to  Section 
21.5  of  its  tariff,  and  tendered  its  filing 
as  a  limited  application  pursuant  to 
Section  4  of  the  National  Gas  Act. 
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National  also  states  that  its  initial 
share  of  Q^'s  transition  costs 
attributable  to  QJG's  balance  of 
Account  Nos.  191  and  186,  on 
September  30. 1993,  is  $4,743,796.00.  -- 

National  further  states  that  copies  of 
this  filing  were  served  upon  the 
company's  jurisdictional  customers  and 
the  Regulatory  Commission's  of  the 
States  of  New  York.  Ohio,  Pennsylvania. 
Delaware,  Massachusetts,  and  New 
Jersey. 

Any  person  desiring  to  be  beard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  214 
or  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214 
or  385.211).  All  such  motions  to 
intervene  or  protest  should  be  filed  on 
or  before  December  7, 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Loia  D.  CasheU, 
Secretary. 
(FR  Doc.  93-29678  Filed  12-3-93;  8:45  ami 

BILLMG  CODE  (717-01-H 


[Docket  No.  RP94-59-000] 

Transcontinental  Gas  Plp«  Una 
Corporation;  Proposed  Changes  In 
FERC  Gaa  Tariff 


.  Annual  Period.  Included  in  Appendix 
B,  attached  to  the  filing,  are  sdiedules 
which  support  the  derivation  of  the 
revised  TBO  unit  rates  proposed  to  be 
effective  November  1. 1993. 

TGPL  states  that  also  included  therein 
are  revised  tariff  sheets  proposed  to  be 
effective  December  1, 1993.  which 
incorporate  the  revised  TBO  unit  rates 
into  the  rates  submitted  in  TGPL's 
Eminence  Storage  Expansion  fiUng  of 
November  1. 1993  in  Docket  No.  RP94- 
46-000. 

TGPL  states  that  copies  of  the  filing 
are  being  mailed  to  its  customers.  State 
Commissions  and  other  interested 
parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  December  7, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  93-29679  Filed  12-3-93;  8;45  am] 


Order  pertain  to  Rate  Schedules  FT-NT 
andS-2. 

TGPL  states  that  copies  of  the  filing 
are  being  mailed  to  each  of  its  FT-NT 
and  S-2  customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Section  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  December  7, 1993.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  93-29681  Filed  12-3-93;  8;45  am] 
BtLUNG  CODE  6717-01-41 


BiuMO  cooE  trn-m-u 


November  30. 1993. 

Take  notice  that  on  November  19, 
1993,  Transcontinental  Gas  Pipe  Line 
Corporation  (TGPL)  tendered  for  filing 
as  part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1,  certain  revised 
tariff  sheets  included  in  Appendix  A 
attached  to  the  filing. 

TGPL  states  that  the  purpose  of  the 
instant  filing  is  to  supplement  TGPL's 
Accoimt  No.  858  Transportation  By 
Others  (TBO)  filings  of  October  20, 1993 
and  November  1, 1993  in  Docket  Nos. 
RP94-27-000  and  RP94-27-001. 
respectively.  Specifically,  TGPL  is  filing 
to  revise  the  TBO  unit  rates  included 
therein  to  reflect  the  following  changes 
to  TGPL's  Estimated  TBO  Costs:  (1)  the 
removal  of  the  costs  of  Leviathon 
Contract  No.  0.3884;  and  (2)  the 
proration  of  demand  charges  under 
Trunkline  Contract  No.  0.0191  and 
Columbia  Gulf  Contract  No.  0.0382  in 
recognition  that  such  charges  will  be 
incurred  for  only  a  portion  of  the  TBO 


[Docliet  No.  TM94-d-2»-001] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Proposed  Changes  in 
FERC  Gas  Tariff 

November  30, 1993. 

Take  notice  that  on  November  19, 
1993,  Transcontinental  Gas  Pipe  Line 
Corporation  (TGPL)  tendered  for  filing 
as  part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1,  certain  revised 
tariff  sheets  included  in  Appendix  A 
attached  to  the  filing. 

TGPL  states  that  me  purpose  of  the 
instant  filing  is  to  comply  with  the 
Commission's  letter  order  dated 
November  12, 1993  (November  12 
Order)  in  the  referenced  docket,  which 
order  accepted  certain  tariff  sheets 
contained  in  TGPL's  filing  of  October 
13, 1993  subject  to  TGPL  refiling  such 
tariff  sheets  within  15  days  to  reflect  the 
corrections  discussed  therein.  The 
revisions  required  by  the  November  12 


[Docltet  No.  TM  94-S-29-<XX)] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Proposed  Changes  in 
FERC  Gas  Tariff 

November  30, 1993. 

Take  notice  that  on  November  24, 
1993.  Transcontinental  Gas  Pipe  Line 
Corporation  (TGPL)  tendered  for  filing 
as  part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1.  certain  revised 
tariff  sheets  included  in  Appendix  A 
attached  to  the  filing. 

TGPL  states  that  me  purpose  of  the 
instant  filing  is  to  track  rate  changes 
attributable  to  storage  service  purchased 
from  Penn-York  Energy  Company 
(Penn-York)  imder  its  Rate  Schedvde 
SS-1,  the  costs  of  which  are  included  in 
the  rates  and  charges  payable  under 
TGPL's  Rate  Schedules  LSS  and  SS-2. 
The  tracking  filing  is  being  made 
pursuant  to  Section  4  of  TGPL's  Rate 
Schedule  LSS.  and  Section  4  of  TGPLs 
Rate  Schedule  SS-2. 

TGPL  states  that  included  in 
Appendices  B  and  C  attached  to  the 
filing  are  the  explanations  of  the  rate 
changes  and  details  regarding  the 
computation  of  the  revised  LSS  and  SS- 
2  rates,  respectively. 

Also  included  in  TGPL's  fiUng  are 
revised  tariff  sheets  which  incorporate 
the  Rate  Schedule  LSS  and  SS-2  rate 
changes  proposed  therein  into 
subsequent  filings  which  have  been 
approved  or  are  currently  pending 
Commission  acceptance  on  the  effective 
dates  reflected  thereon. 

TGPL  states  that  copies  of  the  filing 
are  being  mailed  to  each  of  its  LSS  and 
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SS-2  customere  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal. 
Energy  Regulatory  Commission,  825 
North  Capitol  Stiwt,  N.E.,  Washington, 
DC  20426,  in  accordance  with 
§§385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  December  7, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  vdll 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc  93-29682  Filed  12-3-93;  8:45  am] 

BILUNC  CO0€  t717-01-M 


[Dociwt  No.  EL93-1 4-000] 

Western  Resources,  Inc.;  Order 
Denying  Waiver,  Requiring  Refunds 
and  Establishing  Revised  Refund 
Policy 

Before  Commissioners:  Elizabeth  Anne 
Moler,  Chair;  Vicky  A.  Bailey.  James  J. 
Hoecker.  William  L.  Massey.  and  Donald  F. 
Santa.  Jr. 

Issued  NovemlDer  29, 1993. 
Introduction 

Western  Resources,  Inc.  (Western),  a 
pubhc  utiUty.  recovered  through  its 
wholesale  fuel  adjustment  clause, 
without  prior  permission  from  the 
Commission,  payments  the  company 
made  in  the  course  of  reducing  its 
obligations  imder  a  coal  supply 
contract — "buy-downo  payments."  Had 
Western  sought  our  prior  approval,  the 
utiUty  would  have  received  permission 
to  recover  the  buy-down  payments 
through  its  wholesale  fuel  adjustment 
clause. 

Our  fuel  adjustment  clause 
regulations,  18  CFR  35.14,  do  not 
specifically  include  buy-down  costs  as 
an  item  utiUties  may  recover  through 
that  mechanism.  This  Commission,  has, 
however,  since  Kentucky  Utilities 
Company  (KU),  45  FERC  161,409 
(1988),  allowed  fuel  adjustment  clause 
recovery  if  the  utility  shows  the 
customers  will  save  money,  i.e.,  if  it 
satisfies  the  "ongoing  benefits  test,"  and 
if  it  obtains  Commission  approval  prior 
to  recovering  such  costs.  Here,  althou^ 
Western  did  not  obtain  prior 
Commission  approval,  Western's 


customers  substantially  benefitted  from 
the  utihty's  actions. 

If  we  follow  our  past  precedent,  we 
would  order  Western  to  refund  in  full, 
with  interest,  the  buy-down  costs  it 
recovered  from  its  customere,  because 
the  company  failed  to  seek  a  waiver  in 
advance  of  recovering  the  money 
through  the  fuel  adjustment  clause. 
Upon  further  consideration,  we  have 
balanced  the  violation  of  the  fuel 
adjustment  clause  regulations  with  the 
substantial  benefits  Western's  actions 
confiarred  on  its  ctistomera,  and 
conclude  that  a  refund  o."  the  full 
amotmt  is  inappropriate.  As  discussed 
below,  in  Ught  of  three  court  cases — ^the 
most  recent  in  the  D.C.  Circuit — we 
modify  our  refund  policy,  and  apply  the 
revised  policy  to  Western. 

The  Facts  of  This  Case 

A.  The  Buy-Down 

To  use  as  fuel  in  a  power  plant  it  co- 
owns  (Jeffirey  Energy  Center),  Western 
bought  coal  from  American  Metal 
CUmax,  Inc.  (AMAX)  under  a  contract 
its  predecessor  executed.  TTiat  contract 
contained  a  provision  obligating 
Western  to  purchase  a  minimum 
volume  through  2003.  In  1991,  the 
utiUty  found  a  less  expensive  suppUer, 
Antelope  Coal  Company  (Antelope). 

In  order  to  purchase  coal  from 
Antelope,  Western  had  to  re-negotiate 
its  minimmn  purchase  requirement  with 
AMAX.  The  negotiations  proved 
successful,  and  Western  paid  $3.5 
million  to  AMAX  to  reduce  its 
contractual  requirements  for  that  year. 
Of  that  amount,  it  allocated  $500,000  to 
wholesale  customers.  Those  customers 
saved  approximately  $514,000  (after 
taking  the  $500,000  buy-down  payment 
into  account)  as  a  result  of  Western 
substituting  suppUers. 

As  noted  above,  our  fuel  clause 
regiilations  do  not  specifically  allow 
utiUties  to  recover  buy-down  costs 
through  fuel  adjustment  clauses. 
Nevertheless,  without  obtaining  a 
waiver  of  those  regulations.  Western 
recovered  the  entire  wholesale  portion 
of  its  buy-down  payment  through  its 
fuel  adjustment  clause  between  April  1 
and  December  31. 1991.»  The  next  year, 
the  Commission's  Office  of  Chief 
Accountant  audited  the  company.  The 
audit  uncovered  the  fact  that  Western 
failed  to  seek  a  waiver  of  fuel 
adjustment  clause  regulations,  as  KU 
required. 


<  Since  the  new  contract  expired  that  year. 
Western,  following  the  requirKnents  of  our  hiel 
clause  regulatioM.  18  CFR  35.14{a)(l),  that  it 
recoup  "cunent"  coit*  only,  recovwed  its  entire 
Iniy-down  payment  during  that  time. 


B.  The  Request  for  Waiver.  Notice  and 
Responses 

Because  of  the  audit,  Western  now 
aslcs  for  a  waiver  to  keep  the  $500,000 
portion  of  the  buy-down  payment  it 
allocated  to  wholesale  customers. 
Notice  of  the  Request  for  Waiver 
(Request)  was  pubUshed  in  the  Federal 
Register,  58  FR  7138  (February  2. 1993), 
witii  comments,  protests  and 
interventions  due  on  or  before  February 
8. 1993.  None  were  filed. 

Discussion 

A.  The  Waiver 

Western  argues,  Request  at  5-6.  that 
"[under]  proper  circumstances."  the 
Commission  has  waived  its  fuel 
adjustment  clause  regulations.  The 
utiUty.  id.,  claims  it  presents  one  such 
dromistance.  Citing  to  KU  for  the 
proposition  that  utilities  meeting  the 
"ongoing  benefits  test"  may  recover 
buy-down  costs  through  the  fuel 
adjustment  clause,  Western  points. 
Request  at  6,  to  the  "immediate  savings" 
customers  reaUzed  as  a  result  of  the 
switch  to  Antelope. 

We  will  deny  the  waiver,  even  though 
we  agree  that  Western's  customers 
enjoyed  savings  as  a  result  of  the  buy- 
down.  Western  correctiy  states  the 
"ongoing  benefits"  portion  of  the 
holding  in  KU.  The  Request  for  Waiver 
ignores  the  rest  of  that  case.  We 
specificaUy  ruled,  45  FERC  at  62,291. 
that  before  utiUties  may  recover  buy- 
down  costs  through  the  fuel  adjustment 
clause,  they  must  submit  their  plans  in 
advance.  KU  articulated  the  ongoing 
benefits  test  for  prospective  waivers.  If 
a  utility  seeks  retroactive  approval  for 
recovering  improper  costs  in  its  fuel 
adjustment  clause,  we  regard  any 
benefits  that  may  have  flowed  from  the 
utiUty's  violation  as  irrelevant.  Here, 
since  Western  had  recovered  all  its  buy- 
down  costs  by  the-time  it  requested  a 
waiver.  KU  proves  unavailing. 

In  fact,  in  addition  to  announcing  the 
ongoing  benefits  test.  KU  also  denied 
waiver  for  recovery  of  Utigation  cost. 
There  we  expUciUy  stated: 

Faced  with  the  need  to  interpret 
nonspecific  areas  of  the  regulations,  a  utility 
has  two  management  options.  It  can  rely  on 
its  own  interpretation  or  it  can  request  an 
interpretation  from  the  Conmiission.  The 
utility  decides  which  option  to  pursue. 

There  is  no  equity  in  requiring  that  [a 
company]  suffer  the  consequences  of  its 
decision  and  no  compelling  reason  to  make 
(the  utility  whole  for  its  error). 
45  FERC  at  62,293-294.  The  same  holds  true 
here.  Western  should  have  come  to  the 
Commission  in  advance. 
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Tha  £Bcti  of  this  paiticulai  case  point 
even  more  in  favor  of  denying  the 
waiver.  By*1991,  when  Western 
reconreied  its  buy-dowm  costs,  the 
Cammistion  had  afaeady  decided  KU. 
and  prooaulgated  the  raqnirement  that 
utilities  seek  prior  waivers  before 
recovering  buy-down  costs  through  their 
fuel  adjustment  clauses.  Indeed, 
Western  itself.  Req^iest  at  5, 
acknowledgee  that  it  should  not  have 
acted  in  the  manner  it  did.  We  cannot 
find  good  cause  to  grant  the  waiver. 
Accordingly,  as  we  discuss  in  the  next 
section,  we  will  order  Western  to  make 
refunds. 

B.  Refunds 

The  Commission  orders  in  Gulf  Power 
Company,  55  FERC  161,030,  reh'g 
denied,  55  FERC  161.352  (1991). 
vacated  and  remanded.  983  F.2d  1095 
(D.C.  dr.  1993),  express  the  approach 
we  have  formerly  followed  in  ordering 
refunds  for  Improperly  recovering  costs 
in  fuel  adfustment  clauses.  In  particular: 

Th«  Commissioa  consisteatly  has  hmited 
waivers  of  iU  Fluel)  Aldjustment]  C{lau8«) 
regulations  to  pennit  only  the  prospective 
recovery  of  *   *  *  costs  from  the  date  of  the 
ut^ty's  filing  of  requests  for  waiTer. 
55  FERC  at  61.083.  Costs  the  utility  already 
improperly  recouped  must  be  refunded  in 
full,  with  interest  55  FERC  at  61,08*-*4. 
Western  has  recovered  all  Its  costs.  Und« 
our  former  policy,  therefore,  we  would  cxtier 
Western  to  refund  the  entire  buy-down 
payment,  with  Interest  As  of  the  and  of 
October,  we  estimate  that  would  entail 
approximately  a  S600UXX)  disbursement: 
S100.000  interest,  phis  the  $500,000 
principal.* 

On  review,  of  the  case  law,  as  set  out 
mwe  fully  in  subsecticm  2  below,  we 
have  decided  to  change  our  pobcy.  We 
will  order  Westam  to  refund,  with 
interest  calculated  acceding  to  our 
regulations,  18  CFR  35.19a,  the  time 
value  of  the  $500,000  between  April  1, 
1991  and  January  7, 1993,  the  date  it 
filed  its  Request  for  Waiver. 

1.  The  Court  Cases 

Three  courts  of  appeals,  the  Eighth, 
the  Seventh  and  the  D.C.  Circuits,  have 
reviewed  orders  in  which  the 
Commission  required  utilities  to  refund 
in  full  expenses  they  incurred  in  the 
cotirse  of  reducing  fuel  costs  and  saving 
money  for  customers.  Each  time,  the 
court  noted  that  it  agreed  with  the  need 
for  the  Commission  strictly  to  enforce 
its  fuel  adjustment  clause  regulations. 
Nevertheless,  each  court  vacated  and 
remanded  tha  Commission's  decision. 


The  flist,  Minnesota  Po¥>er&Li^t 
Company  v.  FERC  rMuuiesotoj,  852  F.2d 
1070  (8th  Cir.  1988).  Involved  the  utility 
puisulnf  a  law  suit  to  reduce  a 
railroad's  rate  for  carryins  coaL  The 
Htigarinn  resulted  in  a  refund.  Rather 
th^fi  pass  along  the  entire  amntint  (since 
ratepayers  paid  lor  the  transportation  as 
part  of  the  utility's  fuel  adjustment 
clause),  the  utility  subtracted  attorney's 
fees.  The  Commission  ordered  a  full 
refund. 

The  court  agreed  that  the  Commission 
correctly  rejected  the  company's 
interpretation  but  still  vacated  the 
refund  order.  The  court  held  that  even 
in  the  face  of  the  "logical  appeal"  of  the 
utility's  argument,  it  must  "accord  great 
deference"  to  the  Commission.  852  F.2d 
at  1072.  The  court  also  pointed  out: 

The  FERC  has  previously  and  consistently 
construed  the  "other  expenses  directly 
assignable"  language  in  a  restrictive  manner. 

As  the  Commission  points  out.  •  •  • 
expenses,  [even  if]  related  to  fuel  Itbat]  are 
not  mentioned  in  Account  151,  afre]  not 
properly  assigned  to  [the  fuel  ad)ustment 
clausel. 
Id.  (footnotes  omitted). 

Having  upheld  the  Commission  on 
the  law,  the  court  reversed  on  the 
equities.  The  court  foimd  ttiat  "the 
FERCs  desire  for  strict  compliance 
Iwith  the  fuel  adjustment  clause 
regulations)  is  a  legitimate  and 
necessary  goal  and  •  •  •  that  waiver  of 
the  regulation  (si  by  the  FERC  in  this 
case  would  have  weakened  the  force  of 
the  agency  opinion."  852  F.2d  at  1073. 
Nevertheless,  the  court  held  that  the  fact 
that  the  utility  incurred  the  litigation 
costs  to  bring  savings  to  its  ratepayers 
overrode  the  interest  in  enforcing  the 
fuel  adjustment  clause. 
As  the  Eighth  Circuit  explained: 

Indeed,  [the  utilityl  will  be  denied  the 
ability  to  recover  the  fses  and  expenses 
incurred  and  which  resulted  in  saving  •  •  • 
ratepayers  millions  of  dollars  is  fuel 
expenses.  Thus,  wrhile  tlie  benefits  of  the 
litigation  flow  to  the  ratepayer,  tl>e  costs  are 
placed  on  the  sharaholdcn. 
852F.2datl073. 


i  TbaM  valaat  «e  only  Mtimetea.  WMtera  must, 
of  couTM.  «M  the  actual  vahMS  id  calcnlatiaf  the 
refunds. 


The  court  held  that  having  affirmed 
the  merits  of  the  Commission's 
interpretation,  it  established  the 
principle  of  compliance  with  the  fuel 
adjustment  clause.  "Yet.  the  inequity 
remains  of  requiring  the  shareholders  to 
bear  the  burden  of  expenses  to  obtain  a 
refund  benefitting  the  wholesale 
customers.  *  *  *"  W.  On  remand,  the 
Commission  granted  the  waiver. 
Minnesota  Power  &  /jght  Company.  45 
FERC  161.369  (1988). 

The  second  court  case.  Central  Illinois 
Public  Service  Company  v.  FERC.  841 


F.2d  622  (7th  Or.  1991).  involved  the 
utility  distributing  to  its  customers 
proceeds  of  a  settlement  of  litigation 
over  a  coal  contract  The  utility  had 
failed  to  seek  Commission  appro^  (it 
did  obt/iin  state  agreement)  of  its 
scheme.  The  court  reversed  the 
Commission  as  to  how  to  divide  the 
proceeds  to  account  for  the  coets  the 
ratepayers  initially  bore  and  those  the 
shareholders  paid  for.  Aside  from  that, 
the  court  found  improper  the  agency's 
refusal  to  alknw  the  company  to  deduct 
litigation  expenses  from  the  ratepayers' 
portion. 
The  Seventh  Circuit  held: 

Although  we  agree  that  (the  otilityl  should 
have  obtained  prior  approval  for  its 
distribution,  the  desire  to  "punish*'  the 
utility  for  its  neglect  is  not  a  sound  basis  for 
denying  (the  company)  the  opportunity  to 
recover  its  legal  expenses. 
941  F.2d  at  630.  The  Commission  again 
yielded  on  remand.  Central  Illinois  Public 
Service  Company,  58  FERC  161.186  (1992). 

The  D.C  Circuit  case.  Gulf  Power  Co 
V.  FERC  (Gulf  Power).  983  F.2d  1095 
P.C.  Cir.  1993),  bears  the  most 
relevance  to  Western's  situation.  The 
utility  charged  customers  buy-out  costs  - 
without  permission  from  the 
Commission.  When  the  company  sought 
a  retroactive  waiver,  as  Western  does 
here,  the  Commission  denied  it  and 
ordered  (kilf  Power  to  return  the  entire 
amoimt.  The  cotirt  of  appeals  found  the 
Commission's  goal  laudable,  but  its 
action  one-sided. 

The  DC.  Circuit  held: 

We  recognize  FERCs  strong  interest  In 
requiring  utilities,  iii  all  instances,  to  seek 
advance  approval  for  buyout-cost  pass 
throughs.  Utilities  indeed  should  be 
discouraged  from  conunendng  pass  throughs 
based  on  their  own  unchecked  judgments 
about  arrangements  that  will  benefit 
customers.  The  Commission  is  properly 
concerned  that  a  utility's  projection  of 
customer  benefits  may  prove  to  be  incorrect. 
FERC's  advance  review  serves  as  a  safeguard 
against  situations  in  which  customers  must 
first  pay  an  unjust  rate  aiui  only  later  obtain 
redress  in  the  form  of  a  refund. 
983  F.2d  at  1099  (emphasis  added). 

In  the  next  paragraph,  however,  the 
court  of  appeals  added: 

Nevertheless,  while  a  penalty  far  Gulfs 
lapse  may  have  been  appropriate,  a  grossly 
excessive  one  was  not.  FERC's  decision  to 
penalize  Gulf  S2.7  million  ignored  several 
important  considerations.  First,  in  denymg 
the  retroactive  waiver,  FERC  failed  to  take 
into  account  the  significant  extent  to  which 
Guirs  customers  benefitted  from  the  buy- 
outs. Gulf  chose  to  negotiate  an  end  to 
unprofitable  contract*  •  •  ".  (Itl  could  have 


'  A  utility  incurs  buy-out  costs  whan  canceling  a 
contract  KU,  45  FERC  at  82.292;  bny-down  costs 
entail  reducing  minimiim  purchase  requirements 


kept  Its  contracts  in  force  and  continued  to 
pass  through  their  high  cost  to  its  customers 
through  high  rates  •  •  ".Of  equal 
importance,  Gulf  received  no  windfoll  nrofit 

"1!*-  . 

983  P.2d  at  1099-1100. 

Given  the  guidance  of  these  court 
decisions,  we  have  reevaluated  the 
equities  in  this  specific  case.  If  we  deny 
Western  recovery  of  the  entire  buy- 
down  payment,  we  will  naU  have  given 
sufiicient  consideration  of  the  fact  that 
the  customers  realized  $514,000  in 
savings  from  the  buy-down,  a 
transaction  that  the  company  could 
easily  have  foregone.  Moreover,  as  in 
Gulf  Power,  had  Western  done  nothing 
the  company  would  have  recovered 
through  its  fuel  adjustment  clause 
$1,014  million  in  higher  costs  than  the 
utility  now  seeks.4 

As  the  D.C,  Circuit  in  Gulf  Power 
concluded: 

In  Imposing  th(e  ftill  refund]  FERC  foiled 
to  balance  the  equitable  considerations  the 
agency  itself  agrees  are  relevant  to  any  F[uell 
Afdjustment]  Cflause]  decision.  Moreover, 
FERC  failed  to  examine  possible  alternative 
sanctions  that  would  have  produced  a  result 
more  proportional  to  Gulfs  violation. 
983  F.2d  at  1101. 

In  short,  to  insist  that  Western  return 
$600,000  (the  entire  $500,000  payment 
to  AMAX  allocated  to  wholesale 
customers,  plus  $100,000  in  interest),  on 
top  of  the  $514,000  additional  savings 
customers  enjoyed,  "is  clearly 
disproportionate  to  the  error 
committed."  Id.  Accordingly,  in  this 
instance,  we  will  apply  a  more 
measured  remedy. 

2.  Our  New  Policy 

Today  we  adopt  a  policy  under  which 
refunds  in  remedying  violations  of  the 
fuel  adjustment  clause  will  be  based  on 
the  facts  of  each  case.  In  applying  our 
policy,  we  will  examine  whether  the 
Commission  has:  (1)  Allowed.  (2) 
rejected,  or  (3)  not  ruled  on  fuel 
adjustment  clause  recovery  for  the  cost 
in  question.  We  will  also  examine 
whether  the  customers:  (1)  enjoyed 
savings,  or  (2)  suffered  losses  fi-om  the 
utility's  unilateral  action. 

Here.  Western  Resources  could  have 
obtained  approval  to  recover  the  buy- 
down  costs  through  the  fuel  adjustment 
clause  because  it  would  have  met  the 
KU  ongoing  benefits  test.  The  equities 
point  strongly  in  favor  of  flexibility  in 
this  situation.  Therefore,  the  remedy 
should  cost  Western  Resources  money 
but  also  allow  the  company  to  keep  the 

*  Wesiem  could,  of  course,  have  been  found 
imprudent  for  failing  to  buy-down  the  Anwx 
contract  If  Imprudence  had  been  demonstrated,  we 
could  have  ordered  refunds  on  that  basis. 
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principal  amount  As  the  D.C.  Circuit 
found  in  Gulf  Power,  pushing  for  a  hill 
refund  would  impose  a  disproportionate 
penalty  in  these  circumstances. 
Accordingly,  we  will  order  Western 
Resources  in  these  circumstances  to 
refund  the  time  value  of  the  money, 
starting  when  it  first  recovered  the 
funds  from  its  customers  imtil  it  filed 
for  a  waiver.  We  will  reqxure  Western 
Resources  to  calculate  the  time  value  in 
the  same  manner  as  the  regulations,  18 
CFR  35.19a.  require  for  interest.' 

As  with  late-filed  rates— where  the 
utilities  either  provided  service  at  just 
and  reasonable  rates,  or  the  Commission 
established  the  correct  rate — the  time 
value  approach  for  Western  Resources' 
fuel  adjustment  clause  violations  strikes 
the  proper  balance.  On  the  one  hand, 
the  courts  have  recognized  the 
Commission's  valid  interest  in  deterring 
utilities  bom  abusing  the  fuel 
adjustment  clause.  On  the  other  hand, 
the  courts  have  asked  the  Commission 
to  recognize  the  heavy  handed  nature  of ' 
blocking  utilities  from  recovering  any  of 
the  costs  of  contract  reformation,  when 
incurring  them  leads  to  rate  reductions 
to  customers.  Allowing  return  of,  but 
not  on,  wrongful  collection  of  legitimate 
costs  reaches  a  proper  middle  ground. 

We  realize  that,  as  a  result  ofour 
change  in  policy  concerning  the 
appropriate  remedy  to  apply  in  cases 
involving  violations  of  our  fuel 
adjustment  clause  regulations,  utilities 
may  become  more  inclined  to  take 
tmilateral  action.  We  hope  this  will  not 
be  the  case  and  encourage  utilities  to 
bring  fuel  adjustment  clause  issues  to  us 
in  advance.  Of  course,  we  retain  the 
discretion  to  order  a  diifferent  remedy 
when  warranted  by  the  facts  of  another 
case,  up  to  and  including  full  refund  of 
the  principal  and  the  time  value  of  the 
money.  For  example,  in  situations 
where  a  utility  could  not  have  obtained 
approval  to  recover  costs  through  the 
fuel  adjustment  clause  (e.g.,  litigation 
expenses),  we  will  continue  to  reqtiire 
full  refunds,  with  interest. 
The  Commission  Orders: 

(A)  Western's  Request  for  Waiver  of 
the  fuel  adjustment  clause  regulations  is 
hereby  denied. 

(B)  Western  shall,  within  45  days  of 
this  order,  refund  to  wholesale 


'  This  approach  falls  in  line  with  our  recent 
policy  for  late-filed  rates,  assuming  we  find  the 
rates  just  and  reasonable  (or,  if  not.  in  addition  to 
refunds  of  the  overcharges).  See  Prior  Notice  and 
Filing  Requirements  Under  Part  n  of  the  Federal 
Power  Act,  64  FERC  1  61,139  at  61.979-60.  order 
on  rehearing,  65  FERC  1  61,081  (1993)  (Prior 
Notice).  Instead  of  ordering  refunds  of  all  cosU 
above  variable  costs  as  the  Commission  initially 
required,  the  remedy  for  filing  rates  after  service 
commences,  if  waiver  U  not  granted,  will  entail  the 
utility  losing  the  time  value  of  the  money. 


customers  the  time  value  of  the  buy- 
dov>m  payment  bom  April  1, 1991,  until 
January  7, 1993,  with  interest,  as 
calculated  pursuant  to  18  CFR  35.19a. 
However,  if  a  request  for  rehearing  is 
filed.  Western  shall  make  the  refunds 
within  15  days  of  the  date  the 
Commission  disposes  of  the  rehearing. 

(C)  Western  shall,  within  15  days  of 
date  it  makes  refunds,  file  a  refund 
report  with  the  Ckimmission,  showing 
how  it  computed  the  refiind  and  the 
disbursements, 

(D)  The  Secretary  shall  promptly 
publish  this  order  in  the  Feideral 
Register. 

By  the  CommissioQ.  ^ 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  93-29676  FUed  12-3-93;  8:45  am] 
BIUJNQ  COOe  STir-OI-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4810-*] 

Transfer  of  Data  to  Contractors 

AGEft^Y:  Environmental  Protection 
Agency, 

ACTION:  Notice  of  transfer  of  data  and 
request  for  comments. 


StAlMARY:  The  Environmental  Protection 
Agency  (EPA)  will  transfer  to  its 
contractor.  Research  Triangle  Institute 
(RTI)  and  its  subcontractor  EC/R,  Inc., 
information  which  has  been  or  will  be 
submitted  to  EPA  under  the  authority  of 
the  Resource  Conservation  and 
Recovery  Act  (RCRA).  The  RCRA  of 
1976,  as  amended,  requires  EPA  to 
institute  a  national  program  to  control 
hazardous  wastes.  "Hie  Environmental 
Protection  Agency's  Office  of  Solid 
Waste  (OSW)  is  involved  in  various 
activities  to  support  the  development  of 
hazardous  waste  regulations,  including 
method  development,  quality  assurance 
and  control,  and  actions  related  to  other 
aspects  of  40  CFR  parts  260  through 
265,  RTI  and  its  subcontractor  will 
provide  support  to  the  Office  of  Solid 
Waste  in  the  areas  of  health  and 
ecological  exposure  and  risk 
assessments;  toxic  and  pharmacokinetic 
studies;  and  analyzing  regulatory 
options  and  impacts.  Some  of  the 
information  has  a  claim  of  business 
confidentiality. 

DATES:  Transfer  of  confidential  data 
submitted  to  EPA  will  occur  no  sooner 
than  December  16, 1993. 
AOOftESSES:  Comments  should  be  sent  to 
Margaret  Lee.  Dooiment  Control  Officer. 
Office  of  Sohd  Waste  (5305),  U.S. 
Environmental  Protection  Agency,  401 
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M  Street  SW..  Washington,  DC  20460. 
Comments  should  be  identified  as 
"Transfer  orConfidantial  Data." 

FOR  FURTTIER  MFOMIATKM  COWTACT: 
Margaret  Lee,  Document  Control  OfBcA, 
Office  of  Solid  Waste  (5305),  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW.,  Washington,  DC  20460, 
(202) 260-3410. 

SUPPt^MEWTARY  INFORMATION: 

1.  Transfer  of  DaU 

The  U.S.  Environmental  Protection 
Agency  is  required  under  the  Resource 
Conservation  and  Recovery  Act  of  1976, 
as  amended,  to  institute  a  national 
program  to  control  hazardoxis  waste. 
Under  Contract  68-D2-0065,  RTI  and  its 
subcontractor  will  provide  support  to 
the  Characterization  and  Assessment 
Division  of  the  Office  of  SoUd  Waste. 
The  types  of  data  that  RTI  will  receive 
Include:  quantity  and  type  of  products 
made;  processes  used  in  making 
products;  quantities  of  wastes  generated: 
compoimds  known  to  be  present  and 
typical  concentrations  in  the  waste; 
diemical  and  physical  properties  of 
wastes;  methods  used  for  waste 
disposal;  waste  management  capacitjr. 
cost  of  waste  disposal;  layout  and 
characteristics  or  facilities  where  wastes 
are  generated  or  heindled;  information 
on  past  contamination,  monitoring 
programs,  remediation  efforts,  ana 
source  reduction  and  recycling 
practices;  and  information  gathered 
from  site  visits  on  potential  routes  of 
transmission  through  the  environment 

In  accordance  with  40  CFR  2.305(h), 
EPA  has  determined  that  RTI  and  its 
subcontractor  require  access  to 
confidential  business  information  (CBI) 
submitted  to  EPA  under  the  authority  of 
RCRA  to  perform  work  satis&ctorily 
under  the  above  noted  contract.  EPA  Is 
issuing  this  notice  to  inform  all 
submitters  of  confidential  business 
information  that  EPA  may  transfer  to 
this  firm,  on  a  need-to-know  basis,  CBI 
collected  under  the  authority  of  RCRA. 
Upon  completing  their  review  of 
materials  submitted,  RTI  %vill  retiun  all 
such  materials  to  EPA. 

RTI  and  its  subcontractor  have  been 
authorized  to  have  access  to  RCRA  CBI 
imder  the  EPA  "Contractor 
Requirements  for  the  Control  and 
Security  of  RCRA  Confidential  Business 
Information  Security  Manual."  EPA  will 
approve  the  security  plan  of  the 
contractor  and  approve  it  prior  to  RCRA 
CBI  being  transmitted  to  the  contractor. 
RTI  and  its  s\ibcontractor  will  be 
reqiiired  to  sign  non-disclosure 
agreements  and  be  briefed  on 
appropriate  security  procedures  before 


they  are  permitted  access  to  confidential 
information. 

Dated:  November  23, 1993. 
Walter  W.  Koralkk,  |r. 

Acting  Assistant  Administrator. 

[FR  Doc.  93-29718  Filed  12-3-93;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Informatton  Coltoctlon 
Requtrements  Submitted  to  OfTlce  of 
Management  and  Budget  for  Review 

November  29, 1993. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirements  to  0MB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3507). 

Copies  of  these  submissions  may  be 
purchased  firom  the  Commission's  copy 
contractor,  International  Transcription 
Service,  Inc.,  2100  M  Street,  ^W.,  Suite 
140.  Washington,  DC  20037.  (202)  857- 
3800.  For  further  information  on  these 
submissions  contact  Judy  Boley,  Federal 
Communications  Commission,  (202) 
632-0276.  Persons  wishing  to  comment 
on  these  information  collections  should 
contact  Timothy  Fain,  Office  of 
Management  and  Budget,  room  3235 
NEOB,  Washington,  DC  20503,  (202) 
395-3561. 
OAfB  Number.  3060-0173. 
Title:  Section  73.1560,  Operating 
Power  and  Mode  Tolerances. 

Action:  Extension  of  a  currently 
approved  collection. 

Respondents:  Businesses  or  other  for- 
profit  (including  small  businesses). 

Frequency  of  Response:  On  occasion    . 
reporting  requirement 

Estimated  Annual  Burden:  267 
responses;  1  hour  average  burden  per 
response;  267  hours  total  annual 
burden. 

Needs  and  Uses:  Section  73.1560(d) 
requires  that  licensees  of  AM.  FM,  or  TV 
stations  file  a  notification  with  the  FCC 
in  Washington,  DC  when  operation  at 
reduced  power  will  exceed  ten 
consecutive  days  and  upon  restoration 
of  normal  operations.  If  causes  beyond 
the  control  of  the  licensee  prevent 
restoration  of  authorized  power  within 
a  30-day  period,  an  informal  written 
request  must  be  made  for  any  additional 
time  as  may  be  necessary  to  restore 
normal  operations.  The  data  is  used  by 
FCC  staff  to  maintain  accurate  and 
complete  technical  information  about  a 
station's  operation.  In  the  event  that  a 
complaint  is  received  from  the  public 
regarding  a  station's  operation,  this 


information  is  necessary  to  provide  an 
accurate  response. 
0MB  Number:  3060-0188. 
Titk:  Section  73.3550,  Requests  for 
new  or  modified  call  sign  assignments. 

Actidii:  Extension  of  a  currently 
approved  collection. 

Respondents:  Non-profit  institutitnis 
and  businesses  or  other  for-profit 
(including  small  businesses). 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Estimated  Annual  Burden:  1 ,400 
responses;  .667  hours  average  burden 
per  response;  934  hours  total  aiuiual 
burden. 

Needs  and  Uses:  section  73.3550 
requires  that  a  licensee,  permittee, 
assignee  or  transferee  file  a  letter  with 
the  Commission  when  requesting  a  new 
or  modified  call  sign.  On  12/12/91. 
there  was  published  in  the  Federal 
Register  a  revision  to  Section  73.3550(i). 
This  revision  included  the  addition  of  a 
reference  to  additional  frequencies 
being  used  in  the  AM  expanded  band. 
This  revision  did  not  affect  the  burden 
associated  with  this  rule  section.  The 
data  are  used  by  FCC  staff  to  ensure  that 
the  call  sign  requested  is  not  already  in 
use  by  another  station  and  that  the 
proper  prefix  "K"  or  "W"  designation  is 
used  in  accordance  with  the  station 
location  (east  or  west  of  the  Mississippi 
River). 
OhfB  Number:  3060-0288. 
Title:  Section  78.33,  Special 
Temporary  Authority  (Cable  Television 
Relay  Stations). 

Action:  Exten^on  of  a  currently 
approved  collection. 

Respondents:  Businesses  or  other  for- 
profit  (including  small  businesses). 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Estimated  Annual  Burden:  35 
responses;  4  hours  average  burden  per 
response;  140  hours  total  aruiual 
burden. 

Needs  and  Uses:  Section  78.33(a) 
permits  Cable  Television  Relay  Station 
(CARS)  operators  to  file  informal 
requests  for  special  temporary  authority 
to  install  and  operate  equipment  in  a 
manner  different  from  tnat  aiithorized  in 
the  station  license.  Section  78.33(b) 
permits  equipment  suppliere,  cable 
operators  or  other  eligible  system 
operators  (i.e.,  multipoint  distribution 
service  and  multichannel  multipoint 
distribution  service)  to  file  informal 
requests  for  special  temporary  audiority 
to  conduct  equipment,  program,  service 
and  path  tests.  The  data  are  used  by  FCC 
staff  to  assure  that  grant  of  special 
temporary  authority  will  not  cause 
interference  to  established  stations  and 
meets  Commission  standards. 
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0MB  Number:  3060-0339. 

Title:  Section  78.11.  Permissible 
Service. 

Action :  Extension  of  a  currently    ' 
approved  collection. 

Respondents:  Businesses  or  other  for- 
profit  (including  small  biisinesses). 

Frequency  of  Response: 
Recordkeeping  and  on  oooesion 
reporting  requirements. 

Estimated  Annual  Burden:  222 
responses,  .25  houre  average  burden  per 
response,  56  houra  total  annual  burden 
per  response;  2,227  recordkeepere,  .5 
hours  average  burden  per  recordkeeper, 
1.114  hours  average  total  annual  burden 
per  recordkeeper;  1,170  hours  total 
annual  combined  burden. 

Needs  and  Uses:  Section  78.11(d)(2) 
requires  Cable  Television  Relay  Service 
(CARS)  Ucensees  supplying  program 
material  to  cable  television  systems, 
other  eligible  systems  (i.e.,  multipoint 
distribution  service  and  multichannel 
multipoint  distribution  service)  or 
television  translator  stations  to  keep 
records  showing  the  cost  of  the  service 
and  its  non-profit,  cost-sharing  nature. 
Section  78.11(e)  requires  that  a  CARS 
pickup  station  providing  temporary 
CARS  studio-to-headend  links  or  CARS 
circuits  file  a  notification  with  the  FCC, 
at  least  one  day  prior,  if  the  transmitting 
antenna  to  be  installed  will  increase  the 
height  of  any  natural  formation  or 
manmade  structure  more  than  20  feet; 
when  the  transmitting  equipment  is  to 
be  operated  for  more  than  one  day 
outside  of  the  area  to  which  a  CARS 
station  has  been  licensed;  and  when  the 
transmitter  equipment  has  been 
returned  to  its  licensed  area.  The 
records  are  used  by  FCC  staff  in  field 
investigations  to  ensure  that 
contributions  to  capital  and  operating 
expenses  are  accepted  only  on  a  cost- 
sharing,  non-profit  basis.  The 
notifications  will  be  used  by  FCC  staff 
to  provide  information  regarding  alleged 
interference. 

Federal  Communications  Commission. 

WilUam  F.  Caton, 

Acting  Secretary. 

[FR  Doc  93-29643  Filed  12-3-93;  8:45  am] 
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Licensee  Order  To  Show  Causa 

The  Chief,  Audio  Service  Division, 
Mass  Media  Bureau,  has  before  him  the 
following  matter: 


Applicant 

City/stata 

docket 
No. 

Cavan  Com- 
munications 
Cofporatjon 
Ucenseeof 
WrMS(AM). 

Prasque  Isie,  ME 

9^-299 

Regarding  the  silent  status  of  Station 
WTMS(AM)) 

Pursuant  to  section  312(a)  (3)  and  (4) 
of  the  Commimications  Act  of  1934,  as 
amended,  Cavan  Communications 
Corporation  has  been  directed  to  show 
cause  why  the  Ucense  for  Station 
WTMS(AM)  should  not  be  revoked,  at  a 
proceeding  in  which  the  above  matter 
hfis  been  designated  for  hearing 
concerning  the  following  issues: 

1.  To  determine  whether  Cavan 
Commimications  Corporation  has  the 
capability  and  intent  to  expeditiously 
resume  tnoadcast  operations  of 
WTMS(AM)  consistent  with  the 
Commission's  Rules. 

2.  To  determine  whether  Cavan 
Commimications  Corporation  has 
violated  Sections  73.1740  and/or 
73.1750  of  the  Commission's  Rules. 

3.  To  determine,  in  light  of  the 
evidence  adduced  pursuant  to  the 
forgoing  issues,  whether  Cavan 
Commimications  Corporation  is 
qualified  to  be  and  remain  the  licensee 
of  Station  WTMS(AM). 

A  copy  of  the  complete  Show  Cause 
Order  and  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Dockets  Branch  (Room  320),  1919 
M  Street  NW.,  Washington,  DC.  The 
complete  text  may  also  be  purchased 
fit)m  the  Commission's  duplicating 
contractor.  International  Transcription 
Service,  2100  M  StreetNW.,  Suite  140. 
Washington.  DC  20037  (telephone  202- 
857-3800). 
Stuart  B.  Bedell. 

Assistant  Chief.  Audio  Services  Division. 
Mass  Media  Bureau. 

[FR  Doc  93-29642  Filed  12-3-93;  8:45  am] 
BttJjfM  coot  sna-at-M  . . 


Renewal  Application  Designated  for 
Hearing 

1.  The  Chief,  Audio  Services  Division, 
Mass  Media  Bureau  has  before  him  the 
following  application  for  renewal  of 
license: 


ApplicantCtty 
and  state 

FBeNo. 

AnAn 

docicet 
No. 

DavWLee 
Communica- 
tions, Inc.; 
FHnt,H«l. 

Bn-890602UJ 

93-296 

(Seeking  a  renewal  of  the  license  of 
Station  WTRX(AM)) 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  application  has 
been  designated  for  hearing  in  a 
proceeding  upon  whose  issues  are  s^ 
forth  below: 

1.  To  determine  l»*ether  David  Lee 
Communications,  Inc.  has  the  capability 
and  intent  to  expeditiously  resume 
broadcast  operations  of  WTRX(AM) 
consistent  with  the  Commission's  Rules. 

2.  To'determine  whether  ^vid  Lee 
Communications,  Inc.  has  violated 
Sections  73.1740  and/or  73.1750  of  the 
Commission's  Rules. 

3.  To  determine,  in  light  of  the 
evidence  adduced  pursuant  to  the 
preceding  issues,  whether  or  not  grant 
of  the  subject  renewal  of  license 
application  would  serve  the  public 
interest,  convenience  and  necessity. 

A  copy  of  the  complete  HDO  in  this 
proceeding  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Dockets  Branch  (Room 
320).  1919  M  Street  NW.,  Washington, 
DC.  The  complete  text  may  also  be 
purchased  from  the  Commission's 
duplicating  contractor.  International 
Transcription  Service.  2100  M  Street 
NW.,  Suite  140,  Washington,  DC  20037 
(telephone  202-857-3800). 
Federal  Communications  Commission. 
Stuart  B.  Bedell, 

Assistant  Chief,  Audio  Services  Division, 
Mass  Media  Bureau. 

(FR  Doc.  93-29641  Filed  12-3-93;  8:45  am] 
BIUJNG  CODE  sria-oMi 


[Report  Na  1987] 

Petitions  for  Reconsideration  and 
Application  for  Review  of  Actions  in 
Rulemaldng  Proceedings 

November  23, 1993. 

Petitions  for  reconsideration  and 
apphcation  for  review  have  been  filed  in 
the  Commission  rulemaking 
proceedings  Hsted  in  this  PubUc  Notice 
and  published  pursuant  to  47  CFR 
1.429(e).  The  full  text  of  these 
documents  are  available  for  viewing  and 
copying  in  room  239, 1919  M  Street, 
NW.,  Washington.  DC  or  may  be 
purchased  from  the  Commission's  copy 
contractor  ITS,  Inc.  (202)  857-3800. 
Opposition  to  these  petitions  and 
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application  must  be  filed  by  December 

20, 1993.    - 
See  Section  1.4(b)  (1)  of  the 

Commission's  rules  (47  CFR  1.4(b)(l)).^ 

Replies  to  an  opposition  must  be  filed  ^ 

within  10  days  eJter  the  time  for  filing 

oppositions  has  expired. 

Subject  Amendment  of  part  97  of  the 
Commission's  Rules  to  Relax 
Restrictions  on  the  Scope  of 
Permissible  Communications  in  the 
Amateur  Service.  (PR  Docket  No. 
92-136,  RM  Nos.  7849,  7895  and 
7896).  Number  of  Petitions  Filed:  2. 

Application  for  Review 

Subject  Amendment  of  section 

73.202(b),  Table  of  Allotments,  FM 
Broadcast  Stations,.  (Blanchard, 
Louisiana  and  Stephens,  Arkansas) 
(MM  Docket  No.  93-13,  RM  Nos. 
8156  and  8234).  Nimiber  of 
Applications  Filed:  1. 

Federal  Conununications  Commission. 

William  F.  Caton. 

Acting  Secretary. 

iFR  Doc.  93-29644  Filed  12-3-93;  8:45  am) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Crisis  Counssiing  Assistance  and 
Training 

AGENCY:  Federal  Emergency 
Management  Agency. 
ACTION:  Notice. 

SUMMARY:  FEMA  gives  notice  that  the 
extension  period  for  the  Florida  regular 
crisis  counseling  program  for  disaster 
survivors  of  Hurricane  Andrew  is 
extended  from  the  normal  90  days  to 
180  days.  The  severity  of  the  emotional 
traimia  resulting  from  Hurricane 
Andrew  warrants  an  extension  of  180 
days. 

EFFECTIVE  DATE:  December  1, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diana  Paschke,  Individual  Assistance 
Division,  Office  of  Disaster  Assistance 
Programs,  Federal  Emergency 
Management  Agency,  500  C  Street  SW., 
Washington,  DC  20472,  (202)  646-4026. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
(FEMA)  is  charged  with  coordinating 
Federal  disaster  assistance  under  the 
provisions  of  the  Robert  T.  Stafford 
Disaster  ReUef  and  Emergency 
Assistance  Act  (the  Act)  when  the 
President  has  declared  a  major  disaster. 
FEMA  provided  funding  for  a  regular 
crisis  counseling  program  to  help  those 
suffering  the  trauma  resulting  from  the 


August  1993  Hurricane  Andrew 
disaster. 

FEMA  received  a  request  bom  the 
State  of  Florida  to  extend  the  otherwise 
applicable  time  limitations  authorized 
by  section  416  of  the  Act,  so  that  the 
State  can  provide  additional  mental 
health  services  that  are  critically  needed 
for  citizens  during  the  recovery 
operation.  The  extent  of  the  damages 
wrought  by  the  hurricane  were  of  such 
magnitude  that  the  residents  of  Florida 
su&red  significant  emotional  trauma 
that  warrants  continuation  of  disaster 
mental  health  counseling  beyond  the 
normal  crisis  coimseling  time  periods. 

The  Director,  Center  for  Mental 
Health  Services  (CMHS),  as  the  delegate 
to  FEMA  for  the  Secretary,  Department 
of  Health  and  Human  Services,  helps 
FEMA  implement  crisis  counseling 
training  and  assistance.  FEMA  believes 
there  was  a  well-established  need  for 
continuation  of  the  regular  crisis 
counseling  program  beyond  a  90-day 
extension.  Based  upon  the  sound  CMHS 
recommendation,  FEMA  has  approved  a 
180-day  extension  to  the  time  period  for 
the  Florida  regular  crisis  counseling 
program. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 
Dated:  November  29, 1993. 
Richard  W.Kiimm. 
Deputy  Associate  Director. 
IFR  Doc.  93-29663  Filed  12-3-93;  8:45  am) 
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FEDERAL  MARITIME  COMMISSION 

Petition  for  Temporary  Exemption 
From  Electronic  Tariff  Filing 
Requirements;  Petition  of  Evergreen 
America  Corp.  and  Transax  Data  on 
Behalf  of  Named  Carriers;  Notice  of 
Riing  of  Petitions 

[Petition  Nos.  PI  00-43  and  P101-93J 

Notice  is  hereby  given  of  the  filing  of 
petitions  by  the  above  named 
petitioners,  pursuant  to  46  CFR  514.8(a), 
for  temporary  exemption  from 
electronic  tariff  filing  requirements  of 
the  Commission's  ATFI  System.  To 
facilitate  thorough  consideration  of  the 
petitions,  interested  persons  are 
requested  to  reply  to  the  petitions  no 
later  than  December  10, 1993.  Replies 
shall  be  directed  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573-0001,  shall 
consist  of  an  original  and  15  copies,  and 
shall  be  served  as  follows: 
PlOO-93— Mr.  Richard  Huang, 
President,  Evergreen  America 
Corporation,  One  Evertrust  Plaza, 
Jersey  City,  New  Jersey  07302 


PlOl-93 — Mr.  Steve  Baker,  Manager, 
Regulatory,  Transax  Data,  721  Route 
202/206,  Bridgewater,  New  Jersey 
08807 
Copies  of  the  petitions  are  available 

for  examination  at  the  Washington,  D.C. 

office  of  the  Secretary  of  the 

Commission,  800  N.  Capitol  Street  NW., 

room  1046. 

Joseph  C.  PoUdng, 

Secretary. 

[FR  Doc.  93-29665  FUed  12-3-93;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Parents'  Fair  Share  Demonstration 

AGENCY:  Office  of  Policy  and  Evaluation, 
Administration  for  Children  and 
Families,  Department  of  Health  and 
Human  Services. 
ACTION:  Annoimcement  of  the 
availability  of  funds  and  request  for 
apphcations  to  coordinate  and  provide 
research  assistance  for  the  Parents'  Fair 
Share  Demonstration. 

SUMMARY:  The  Office  of  Policy  and 
Evaluation  of  the  Administration  for 
Children  and  Families  (ACF)  announces 
the  availability  of  Federal  funding  to 
coordinate  and  provide  research 
assistance  for  the  Parents'  Fair  Share 
IDemonstration.  Fimding  imder  this 
announcement  is  authorized  by  section 
1110  of  the  Social  Security  Act 
governing  Social  Services  Research  and 
Demonstration  activities  (Catalog  of 
Federal  Domestic  Assistance  93.647). 
DATES:  The  closing  date  for  submission 
of  applications  is  February  4, 1994. 
ADDRESSES:  Application  receipt  point: 
Department  of  Health  and  Human 
Services,  Administration  for  Children 
and  Famibes,  Division  of  Discretionary 
Grants,  370  L'Enfant  Promenade,  SW., 
6th  Floor,  Washington,  DC  20447. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Fucello,  Administration  for 
Children  and  Famihes,  Office  of  Policy 
and  Evaluation,  370  L'Enfant 
Promenade,  SW.,  Washington,  DC 
20447.  Telephone  (202)  401-4538. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Policy  and  Evaluation  of  the 
Administration  for  Children  and 
Families  annoimces  that  competing 
applications  are  being  accepted  for 
Federal  financial  assistance  to 
coordinate  and  provide  research 
assistance  for  the  Parents'  Fair  Share 
(PFS)  Demonstration.  A  single  award 


Federal  Register  /  Vol.  58.  No.  232  /  Monday,  December  Q,  1993  /  Notices 


64311 


will  be  made  under  this  annoimcement. 
The  recipient  will  receive  an  initial 
financial  award  for  12  months  and  be 
eUgible  to  apply  aimually  on  a  non- 
competitive basis  for  four  successive 
continuation  awards,  each  of  12  months 
duration.  The  recipient  will  also  be 
expected  to  enter  into  a  cooperative 
agreement  with  ACF. 

This  program  announcement  consists 
of  four  parts.  Part  I  provides  background 
information  about  the  PFS 
demonstration.  Part  U  describes  the 
activities  supported  by  this 
announcement  and  application 
requirements.  Part  in  oescribes  the 
application  review  process.  Part  IV 
provides  information  and  instructions 
for  the  development  and  submission  of 
applications.  The  forms  to  he  used  for 
submitting  an  application  follow  Part 
IV. 

Part  I.  Introdaction 

Section  482(d)(3)  of  the  Social 
Security  Act,  as  amended  by  the  Family 
Support  Act  of  1988,  directs  the 
Department  of  Health  and  Human 
Services  to  allow  up  to  five  States  to 
provide  Job  Opportunities  and  Basic 
Skills  Training  (JOBS)  program  services 
to  unemployed  noncustodial  parents  of 
AFDC  children.  In  1990  ACF  entered 
into  a  partnership  of  public  and  private 
agencies  and  foundations  to  develop  the 
PFS  demonstration.  With  the  support  of 
the  Pew  Charitable  Trusts,  the  Ford 
Foundation,  and  the  AT&T  Foundation, 
the  Manpower  Demonstration  Research 
Corporation  (MDRC)  entered  into  a 
cooperative  agreement  with  the 
Department  of  Health  and  Human 
Services  and  the  Department  of  Labor  to 
develop  a  demonstration  of  services 
including  employment  and  training  for 
unemployed  noncustodial  parents  of 
AFDC  children.  MDRC  provided 
background  research  and  has 
coordinated  site  development  activities. 

On  April  12, 1991  the  Secretary  of 
Health  and  Human  Services  and  the 
Secretary  of  Labor  sent  a  letter  to  the 
nation's  governors  announcing  the  PFS 
demonstration.  In  the  spring  of  1992 
ACF  awarded  waivers  to  five  states 
under  authority  of  section  482(d)(3)  of 
the  Social  Security  Act  and  to  four 
additional  states  under  section  1115  of 
the  Act  to  enable  them  to  provide  JOBS 
services  to  unemployed  noncustodial 
parents  and  to  participate  in  the 
demonstration.  MDRC  granted  funds 
donated  by  the  foundation  partners  to 
the  participating  States.  In  1993  the 
McICnight  Foundation  and  the 
Northwest  Area  Foundation  joined  the 
PFS  consortium. 

The  following  states  are  currently 
participating  in  the  PFS  demonstration. 


The  counties  Usted  are  the  actual 
demonstration  sites: 

(1)  Michigan  (Kent  County) 

(2)  Ohio  (Butler  and  Montgomery 
Coimties) 

(3)  New  Jersey  (Mercer  Co\mty) 

(4)  Tennessee  (Shelby  County) 

(5)  Massachusetts  (Hampden  Coimty) 

(6)  Alabama  (Mobile  County) 

(7)  Florida  (Duval  County) 

(8)  Minnesota  (Anoka  and  Dakota 
Counties) 

(9)  Missouri  (Jackson  County) 

The  central  goals  of  the  PFS  programs 
are  to  reduce  poverty  among  children 
receiving  AFDC,  to  encourage  and 
require  their  fathers  to  establish 
paternity  and  pay  child  support,  and  to 
increase  the  earnings  of  noncustodial 
parents  who  are  unemployed  and 
imable  to  adequately  support  their 
children. 

Most  individual  PFS  programs  consist 
of  both  voluntary  and  mandatory- 
assignment  client  streams.  While  most 
concentrate  on  mandatory  assignment, 
others  include  recruitment  of  volunteers 
as  well.  Mandatory  assignment  takes 
place  through  incorporation  of  PFS 
participation  into  individual  child 
support  orders.  Designated  PFS  child 
support  enforcement  staff  work  with 
PFS  case  managers  and  the  court 
systems  to  refer  noncustodial  parents  to 
PFS  at  various  points  in  the  child 
support  process  (e.g.,  when  orders  are 
established  or  during  determinations 
that  non-payment  of  child  support  is 
due  to  unemplovment). 

Paternity  establishment  is  required  for 
PFS  participation.  The  estabUshment 
process  must  begin  within  90  days  of 
PFS  enrollment  or  before  participation 
in  high  cost  services,  e.g.,  On-the- Job- 
Training  (OJT)  or  skills  training. 

All  PFS  emplojrment  and  training 
programs  emphasize  OJT  and 
employment  skills  training  with 
education  services  available  for 
individuals  who  need  them.  All  income 
from  OJT  assignments  is  subject  to 
automatic  wage  withholding 
requirements.  Peer  support  and 
parenting  training  is  required  for  every 
PFS  partidpant,  and  mediation  services 
are  available  for  anyone  who  requests 
them  or  for  wh  •  m  it  is  deemed 
necessary  assistance.- 

Part  II^>roject  Design 

Purpose 

The  purpose  of  the  demonstration 
project  is  to  inform  the  public, 
including  states,  regarding  the 
difference  the  PFS  program  makes  to 
noncustodial  parents  and  through  them 
to  the  fives  of  custodial  parents  and 
children,  through  an  impact  and  cost/ 


benefit  analysis.  The  primary  measures 
to  be  used  to  assess  program  impact 
include,  but  are  not  limited  to: 

•  Increased  employment  and  earnings 
for  noncustodial  parents  of  AFDC 
children: 

•  Increased  payment  of  child  support; 

•  Increased  income  for  custodial 

Earents; 
icreased  well-being  for  children. 
The  recipient  will  perform  analyses 
that  focus  on  process,  noncustodial  and 
custodial  parent  impacts,  and  costs  and 
benefits  of  selected  PFS  demonstration 
programs  to  improve  the  knowledge 
base  on  how  to  serve  noncustodial 
parents  whose  childjpen  receive  public 
assistance.  Net  impacts  at  each  site 
should  be  measured  using  a  random 
assignment  research  design.  The  results 
of  the  demonstration  project  are 
intended  to  assist  States  in  improving 
and  enhancing  their  employment  and 
social  service  dehvery  systems. 

Eligible  Applicants 

Organizations  efigible  to  apply  for 
financial  assistance  imder  this 
announcement  include  States,  for-profit 
organizations,  and  public  or  private 
nonprofit  organizations.  For  nonprofit 
organization  applicants,  the  only 
acceptable  documentation  of  nonprofit 
status  is  either  a  copy  of  a  current,  vafid 
IRS  tax  exemption  certificate  or  a  copy 
of  the  applicant's  listing  in  the  IRS's 
most  recent  list  of  tax  exempt 
organizations  described  in  section 
501(c)(3)  of  the  IRS  code.  This 
documentation  must  be  included  in  the 
application.  Apphcations  from 
nonprofit  organizations  that  do  not 
include  the  documentation  will  be 
rejected  and  receive  no  further 
consideration. 

ACF  is  interested  in  providing 
financial  support  to  an  organization 
with  (1)  experience  in  executing  large 
scale  social  experiments,  (2)  experience 
in  doing  research  involving  waivers  of 
federal  AFDC.  JOBS,  and  Child  Support 
Enforcement  policies,  (3)  an 
understanding  of  the  demographics  and 
experiences  of  economically 
disadvantaged  noncustodial  parents,  (4) 
experience  in  working  directly  with 
state  programs  designed  to  assist 
disadvantaged  noncustodial  parents,  (5) 
commitments  of  non-federal  financial 
support  to  devote  to  the  PFS 
demonstration. 

Minimum  Requirements  for  Project 
Design 

In  order  to  compete  successfully  in 
response  to  this  announcement,  the 
apphcant  should  develop  a  plan  which: 

•  Includes  an  outline  of  a  report  on 
the  implementation  and  administrative 
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progress  of  the  State  PFS  programs.  The 
report  should  consider  the  coordination 
of  child  support  and  JOBS  program 
services,  the  sites'  ability  to  build  to  a 
scale  which  could  allow  for  a  rigorous  * 
study,  and  their  capability  to  sustain  a 
random  assignment  design  during  the 
study  period. 

•  Includes  an  outline  of  a  research 
design  which  takes  into  account  specific 
features  of  the  demonstration  sites,  the 
research  obiectives,  and  the  components 
and  services  that  comprise  the 
"program"  being  studied.  The  outline 
should  include  an  analysis  of  possible 
random  assignment  designs  for  the 
impact  study  and  proposed  hypotheses 
to  be  addressed, 

•  Describes  how  an  impact  analysis 
will  determine  the  effects  of  the 
demonstration  on  participants,  custodial 
parents,  and  their  children.  The 
information  to  be  included  in  this 
analysis  should  include  impacts  on 
noncustodial  parent  employment  and 
earnings,  child  support  payments, 
custodial  parent  income  and  child  well- 
being,  as  well  as  others  to  be  suggested 
by  the  recipient. 

•  Describes  how  a  cost/benefit 
analysis  will  compare  the  direct  and 
indirect  costs  with  the  financial  and 
non-financial  benefits  of  the  program 
from  the  point  of  view  of  the 
participants  (noncustodial  and  custodial 
parents  and  their  children);  the 
government  (Federal,  State,  and  local); 
and  the  taxpayer. 

•  Includes  descriptions  of  the  two 
major  reports  (in  addition  to  regular 
quarterly  progress  reports)  to  be  issued 
during  the  project.  The  initial  major 
report,  due  mid-way  into  the  project, 
should  disciiss  program  implementation 
and  participation  and  initial  impacts  on: 
noncustodial  parent  employment  and 
earnings,  child  support  payments,  and 
AFDC  receipt  for  the  custodial  parents 
and  their  children  for  the  early  cohort 
of  the  sample.  The  final  report,  due  at 
the  end  of  the  project,  should  analyze 
the  entire  sample,  cover  the  topics 
discussed  above  with  longer  follow-up, 
and  present  pooled  and  site-level 
impacts.  The  cost-benefit  analysis 
should  also  be  included  in  the  final 
report.  These  reports  are  intended  to 
inform  State  income  maintenance  and 
social  service  departments  of  the 
effectiveness  of  tne  PFS  intervention 
and  to  further  general  knowledge  about 
serving  non-custodial  parents. 

•  Includes  the  recipient's  approach 
for  providing  assistance  and  training  to 
State  and  county  PFS  staff,  as  needed, 
on  the  study  and  on  random 
assignment.  Site  assistance  plans  should 
include,  at  a  minimum,  plans  to  (a)  brief 
senior  agency  managers  on  the  research 


design,  data  needs,  and  roles  that  their 
program  staff  will  have  in  the  study;  (b) 
investigate  the  availability  and  quality 
of  admMistrative  records  data  (UI,  child 
support  payment  records,  IRS,  AFDC 
benefits,  etc.);  (c)  work  with  site  staff  to 
develop  appropriate  data  collection 
instruments  that  serve  both  research  and 
program  management  needs;  and  (e) 
develop  procedures  and  responsibilities 
for  determining  control  or  experimental 
group  assignment  of  each  case. 

•  Includes  financial  support  for  PFS 
in  addition  to  Federal  funcUng  to  ensvue 
both  imintemipted  demonstration 
operation  and  research  activities  over 
the  project  period.  Applicants  should 
provide  evidence  of  funding 
commitments  firom  organizations  such 
as  private  foundations. 

Also,  the  recipient  must  be  prepared 
to  enter  into  a  cooperative  agreement 
with  ACF  which  will  outline  the  terms 
of  ACF'8  involvement  in  the  PFS 
demonstration  as  well  as  the 
responsibilities  of  the  recipient.  The 
cooperative  agreement:  (a)  Will  provide 
that  ACF  retain  authority  for  review  of 
the  ongoing  policy  design  decisions  in 
the  demonstration;  (b)  will  provide  that 
ACF  approve  the  continuation  of  and 
waiver  awards  to  any  site  in  the 
demonstration  after  December  31, 1993, 
when  the  current  PFS  waivers  expire; 
(c)  will  require  ACF  approval  of  the 
research  design  to  be  employed  in 
determining  the  impacts  of  the 
demonstration;  (d)  will  provide  for  ACF 
review  of  reports  (other  than  quarterly 
progress  reports)  before  publication. 

Project  Duration 

The  length  of  the  project  should  not 
exceed  five  years  (60  months).  This 
announcement  is  soliciting  applications 
for  project  periods  up  to  five  years. 
Awards,  on  a  competitive  basis,  will  be 
for  an  initial  one-year  budget  period.  An 
application  for  continued  funding  imder 
this  award  beyond  the  one-year  budget 
period  but  within  the  five-year  project 
period  will  be  entertained  in  subsequent 
years  on  a  noncompetitive  basis,  subject 
to  availability  of  funds,  satisfactory 
progress  of  the  recipient,  and  a 
determination  that  continued  funding 
would  be  in  the  best  interest  of  the 
Government. 


Federal  Share  of  the  Project 

The  maximum  Federal  share  of  the 
Project  is  not  to  exceed  $4  million  for 
the  five-year  project  period,  subject  to 
the  availability  of  funds.  The  maximum 
Federal  share  per  each  aimual  budget 
period  will  be  $1,000,000. 


Matching  Requirement 

Applicants  must  provide  at  least  25 
percent  of  the  total  cost  of  the  project. 
The  total  approved  cost  of  the  project  is 
the  siun^f  the  ACF  share  and  the  non- 
Federal  share.  The  non-Federal  share 
may  be  met  by  cash  or  in-kind 
contributions,  although  applicants  are 
encouraged  to  meet  their  match 
requirements  through  cash 
contributions.  Therefore,  a  project 
requesting  $4  million  in  Federal  funds 
over  the  five  year  project  period  must 
include  a  match  of  at  least  $1,334,000 
(i.e.,  25  percent  of  the  sum  of  the 
Federal  and  the  non-Federal  cost  of  the 
project).  The  successful  applicant's 
match  must  be  met  by  the  completion  of 
theproject  period. 

Tne  recipient  will  be  required  to 
provide  the  agreed  upon  non-Federal 
share,  even  if  it  exceeds  the  required 
match  stated  above.  Therefore, 
applicants  should  ensure  that  any 
amount  proposed  as  matching  funds  is 
committed  to  the  project  prior  to 
inclusion  in  its  budget. 

Anticipated  Number  of  Projects  to  be 
Funded 

One  project  will  be  funded  imder  this 
announcement. 

Part  m— The  Review  Process 

A.  Review  Process  and  Funding 
Decisions 

Timely  applications  from  eligible 
applicants  will  be  reviewed  and  scored 
competitively.  Reviewers  will  use  the 
evaluation  criteria  listed  below  to 
review  and  score  the  application. 

In  addition  ACF  may  refer 
applications  to  other  Federal  or  non- 
Federal  funding  sources  when  it  is 
determined  to  be  in  the  best  interest  of 
the  Federal  Government  or  the 
applicant.  It  may  also  solicit  comments 
from  ACF  Regional  Office  staff,  other 
Federal  agencies,  interested  foundations 
and  national  organizations.  These 
comments  along  with  those  of  the 
reviewers  will  be  considered  by  ACF  in 
making  the  funding  decision. 

In  making  a  funding  decision,  ACF 
may  give  preference  to  applications 
which  reflect  experience  in  working 
with  the  PFS  sites  since  such  experience 
on  the  part  of  a  recipient  has  the 
potential  to  substantially  improve  the 
theory  and  practice  of  providing 
employment  and  social  services  to 
disadvantaged  noncustodial  parents. 

ACF  may  also  give  preference  to 
applicants  who  exhibit  a  favorable 
balance  between  Federal  and  non- 
Federal  funds  committed  to  the 
demonstration  since  a  greater  total 
financial  investment  than  the  minimum 
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required  in  this  aimouncement  has  the 
potential  of  producing  a  high  benefit  in 
furthering  knowledge  about  policies  and 
practice  of  working  with  noncustodial 
parents  for  a  low  Federal  investment. 

B.  Evaluation  Criteria 

Using  the  evaluation  criteria  below, 
reviewers  will  review  and  score  each 
application.  Applicants  should  insure 
that  they  address  each  minimum 
requirement  listed  above. 

Reviewers  will  determine  the 
strengths  and  weaknesses  of  each 
application  in  terms  of  the  appropriate 
evaluation  criteria  listed  below,  provide 
comments,  and  assign  nimierical  scores. 
The  point  value  following  each  criterion 
heading  indicates  the  maximum 
numerical  weight  that  each  criterion 
may  be  given  in  the  review  process. 

Review  Criteria 

(1)  Organizational  Experience  (15 
points)  The  application  should  provide 
evidence  of  organizational  experience 
in:  (a)  Coordinating  large  scale  social 
experiments  involving  state  AFDC 
programs,  Child  Support  Enforcement 
policy,  and  employment  and  training 
program  systems  (include  a  list  of 
published  studies  of  these  programs  and 
policies);  (b)  working  directly  with  State 
programs  designed  to  assist 
disadvantaged  noncustodial  parents. 
Experience  with  these  programs  should 
include  active  involvement  with  the 
programs'  data  systems  design  and  data 
collection  procedures;  and  (c) 
coordinating  multi-million  dollar 
demonstration  partnerships  involving 
private  foundations  and  Federal 
agencies.  Evidence  of  this  experience 
should  include  examples  of  large  scale 
public/private  partnerships  coordinated 
by  the  applicant. 

(2)  Staff  Skills  and  Responsibilities 
(13  points)  The  application  should  list 
each  consultant  or  other  key  individuals 
who  will  work  on  the  project  along  with 
a  short  description  of  die  nature  of  their 
contribution.  Summarize  the 
background  and  experience  of  the 
project  director  and  key  project  staff. 
Apphcants  are  encouraged  to  discuss 
staff  experience  in  working  with 
disadvantaged  noncustodial  parents. 

(3)  Knowledge  of  Noncustodial 
Parents  (15  points)  The  application 
should  provide  evidence  of  the 
applicant's  understanding  of  the 
demographics  and  experiences  of 
economically  disadvantaged 
noncustodial  parents.  Evidence  of  this 
understanding  should  include  (a) 
familiarity  with  how  noncustodial 
parents  interact  with  child  support 
enforcement  systems,  employment  and 
training  programs,  and  social  service 


agencies;  and  (b)  knowledge  of 
noncustodial  parent  participation  rates 
in  programs  designed  to  improve  their 
employability. 

(4)  Approach  and  Project  Design  (40 
points)  The  appUcation  should  include: 
(a)  An  outline  of  a  report  on  the 
implementation  and  administrative 
progress  of  the  State  PFS  programs 
including  analyses  of  the  sites'  ability  to 
build  to  a  scale  which  could  allow  for 

a  rigorous  study  and  their  capability  to 
sustain  a  random  assignment  design 
during  the  study  period;  (b)  an  outline 
of  a  research  design  which  takes  into 
account  specific  features  of  the 
demonstration  sites,  the  research 
objectives,  and  the  components  and 
services  that  comprise  the  "program" 
being  studied  including  an  analysis  of 
possible  random  assignment  designs  for 
the  impact  study  and  proposed 
hypotheses  to  be  addressed;  (c)  a 
description  of  how  an  impact  analysis 
will  determine  the  effects  of  the 
demonstration  on  participants,  custodial 
parents,  and  their  children;  (d)  a 
description  of  how  a  cost/benefit 
analysis  will  compare  the  direct  and 
indirect  costs  with  the  financial  and 
non-financial  benefits  of  the  program; 
and  (e)  the  applicant's  approach  for 
providing  assistance  and  training  to 
State  and  county  PFS  staff  on  the 
research  study. 

(5)  Public-Private  Partnerships  (10 
points)  In  order  to  maximize  the 
potential  of  using  a  limited  Federal 
investment  to  further  knowledge  about 
the  policies  and  practice  of  working 
with  disadvantaged  noncustodial 
parents,  the  application  should  provide 
evidence  of  commitments  of  non- 
Federal  resources  to  the  PFS 
demonstration.  Provide  evidence  of 
financial  support  for  PFS  in  addition  to 
Federal  funding,  e.g.,  funding  from 
private  foundations,  to  ensure 
uninterrupted  demonstration  operation 
and  research  activities  over  the  project 
period. 

(6)  Budget  Appropriateness  (5  points) 
The  application  should  demonstrate 
that  the  project's  costs  are  reasonable  in 
view  of  Uie  anticipated  results  and 
benefits.  Applicants  may  refer  to  the 
budget  information  presented  in  the 
Standard  Forms  424- and  424A  and  to 
the  results  or  benefits  expected 
according  the  analysis  to  be  described 
xmder  Criterion  4(d). 

Part  IV— Instructions  for  the 
Development  and  Submission  of 
Applications 

This  part  contains  information  and 
instructions  for  submitting  applications 
in  response  to  this  annoimcement. 
Application  forms  are  provided  as  part 


of  this  annoimcement  along  with  a 
checklist  for  assembling  an  application 
package. 

A.  Required  Notification  of  the  State 
Single  Point  of  Contact 

This  program  annoimcement  is 
covered  under  Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs,"  and  45  CFR  part  100, 
"Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Program  and  Activities."  Under 
the  Order,  States  may  design  their  own 
processes  for  reviewing  and 
commenting  on  proposed  Federal 
assistance  under  coffered  programs. 

All  States  and  Territories  except 
Alabama,  Alaska,  Connecticut,  Hawaii, 
Idaho,  Kansas,  Louisiana,  Minnesota, 
Montana,  Nebraska,  Oklahoma,  Oregon, 
Virginia,  Pennsylvania,  Washington, 
American  Samoa  and  Palau  have  elected 
to  participate  in  the  Executive  Order 
process  and  have  established  Single 
Points  of  Contact  (SPOCs),  listed  at  the 
end  of  this  announcement.  Applicants 
from  these  seventeen  jurisdictions  need 
take  no  action  regarding  E.0. 12372. 
Applicants  for  projects  to  be 
administered  by  Federally-recognized 
Indian  Tribes  are  also  exempt  from  the 
requirements  of  E.0. 12372.  Otherwise, 
applicants  should  contact  their  SPOCs 
as  soon  as  possible  to 'alert  them  of  the 
prospective  applications  and  receive 
any  necessary  instructions.  AppUcants 
must  submit  any  required  material  to 
the  SPOCs  as  soon  as  possible  so  that 
the  program  office  can  obtain  and 
review  SPOC  comments  as  part  of  the 
award  process.  It  is  imperative  that  the 
applicant  submit  all  required  materials, 
if  any,  to  the  SPOC  and  indicate  the  date 
of  this  submittal  (or  the  date  of  contact 
if  no  submittal  is  required)  on  the 
Standard  Form  424,  item  16a. 

Under  45  CFR  100.8(a)(2),  a  SPOC  has 
60  days  from  the  application  deadline  to 
comment  on  proposed  new  or 
competing  continuation  awards.  SPOCs 
are  encouraged  to  eliminate  the 
submission  of  routine  endorsements  as 
official  recommendations.  Additionally, 
SPOCs  are  requested  to  clearly 
differentiate  between  mere  advisory 
comments  and  those  official  State 
process  recommendations  which  may 
trigger  the  "accommodate  or  explain" 
rule. 

When  comments  are  submitted 
directly  to  ACF,  they  should  be 
addressed  to:  Department  of  Health  and 
Human  Services,  Administration  for 
Children  and  Families,  Division  of 
Discretionary  Grants,  370  L'Enfant 
Promenade,  SW.,  Washington,  DC 
20447. 
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B.  Deadline  for  Submittal  of 
Applications 

The  closing  date  for  submittal  of 
applications  under  this  program  .^ 

announcement  is  found  at  the  beginning 
of  this  annoimcement  under  the  heading 
DATES.  AppUcations  shall  be  considered 
as  meeting  the  announced  deadline  if 
they  are  either: 

1.  Received  on  or  before  the  deadline 
date  at  the  Department  of  Health  and 
Human  Services,  Administration  for 
Children  and  Families,  Division  of 
Discretionary  Grants,  370  LTufant 
Promenade,  SW.,  6th  Floor, 
Washington,  DC  20447,  or 

2.  Sent  on  or  before  the  deadline  date 
and  received  by  ACF  in  time  to  be 
considered  during  the  competitive 
review  process. 

Apphcations  must  be  postmarked  no 
later  than  the  date  to  be  found  at  the 
beginning  of  the  Program 
Announcement  under  the  heading 
DATES.  When  mailing  proposal 
packages,  applicants  are  strongly 
advised  to  obtain  a  legibly  dated  receipt 
from  a  commercial  carrier  (such  as  UPS, 
Federal  Express,  etc.)  or  from  the  U.S. 
Postal  Service  as  proof  of  mailing  by  the 
deadline  date.  Private  metered 
postmarks  are  not  acceptable  as  proof  of 
timely  mailing.  Also,  applicants  are 
cautioned  that  some  post  offices  post 
date  items. 

Late  Applications:  Applications 
which  do  not  meet  the  criteria  under 
Deadline  for  Submittal  of  Applications 
are  considered  late  applications.  ACF 
shall  notify  each  late  applicant  that  its 
application  will  not  be  considered  in 
the  competition  under  this 
announcement. 

Extension  of  Deadlines:  ACF  reserves 
the  right  to  extend  the  deadline  for  all 
applicants  due  to  acts  of  God,  such  as 
floods,  hurricanes,  or  earthquakes;  or  if 
there  is  widespread  disruption  of  the 
mail.  However,  if  ACF  does  not  extend 
the  deadline  for  all  applicants,  it  may 
not  waive  or  extend  the  deadline  for  any 
applicants. 

C.  Instructions  for  Preparing  the 
Application 

In  order  to  assist  applicants  in 
completing  the  application,  the 
Standard  Forms  424  and  424A,  required 
certifications,  and  a  list  of  SPCiCs  have 
been  included  at  the  end  of  Part  IV  of 
this  annoimcement.  Please  reproduce 
single-sided  copies  of  these  forms  from 
the  reprinted  forms  and  type  your 
information  onto  the  copies.  Do  not  use 
forms  directly  from  the  Federal  Register 
announcement,  as  they  are  printed  on 
both  sides  of  the  page. 


Please  prepare  your  application  in 
accordance  with  the  following 
instructions: 

1.  SF  424  Page  1.  Application  Cover 
Sheet 

Please  read  the  following  instructions 
before  completing  the  application  cover 
sheet.  An  explanation  of  each  item  is 
included.  Complete  only  the  items 
specified. 

Item  1.  'Type  of  Submission"— Non- 
Construction. 

Item  2.  "Date  Submitted"  and 
"Applicant  Identifier" — ^Date 
application  is  submitted  to  ACF  and 
applicant's  own  internal  control 
number,  if  applicable. 

Item  3.  "Date  Received  By  State"— 
State  use  only  (if  applicable). 

Item  4.  "Date  Received  by  Federal 
Agency" — ^Leave  blank. 
Item  5.  "Applicant  Information". 
"Legal  Name" — Enter  the  legal  name 
of  applicant  organization.  For 
applications  developed  jointly,  enter  the 
name  of  the  lead  organization  only. 
There  must  be  a  single  applicant  for 
each  application. 

"Organizational  Unit" — ^Enter  the 
name  of  the  primary  unit  within  the 
applicant  organization  which  will 
actually  carry  out  the  project  activity.  If 
this  is  the  same  as  the  applicant 
organization,  leave  the  organizational 
unit  blanL 

"Address"- Enter  the  complete 
address  that  the  organization  actually 
uses  to  receive  mail,  since  this  is  the 
address  to  which  all  correspondence 
will  be  sent.  Do  not  include  both  street 
address  and  P.O.  box  number  unless 
both  must  be  used  in  mailing. 

"Name  and  telephone  nimiber  of  the 
person  to  be  contacted  on  matters 
involving  this  application  (give  area 
code)" — ^Enter  the  full  name  and 
telephone  nimober  of  a  person  who  can 
respond  to  questions  about  the 
application.  This  person  should  be 
accessible  at  the  address  given. 

Item  6."£mployer  Identification 
Number  (EIN)"— Enter  the  employer 
identification  number  of  the  applicant 
organization,  as  assigned  by  the  Internal 
Revenue  Service,  induding,  if  known, 
the  Central  Registry  System  suffix. 

Item  7.  "Type  of  Applicant"— Self- 
explanatory. 
Item  8.  "Type  of  Application"— New. 
Item  9.  "Name  of  Federal  Agency" — 
DHHS/ACF. 

Item  10.  "Catalog  of  Federal  Domestic 
Assistance  Number" — 93.647. 

Item  11.  "Descriptive  Title  of 
Applicant's  Project" — Parents'  Fair 
Share  Demonstration. 

Item  12.  "Areas  Affected  by 
Project" — ^Leave  BlanL 


Item  13.  "Proposed  Projecf^Enter 
the  desired  start  date  for  {he  project  and 
projected  completion  date. 

Item  14.  "Congressional  District  of 
Applicant/Project" — ^Enter  the  number 
oftne  C&ii^ssional  district  where  the 
applicant's  principal  office  is  located. 

Uems  15   Estimated  Funding 
Levels" — ^In  completing  15a  through  15f, 
the  dollar  amounts  entered  should 
reflect  the  total  amount  requested  for 
the  first  12-month  budget  period. 

Item  15a.  Enter  the  amoimt  of  Federal 
funds  requested  in  accordance  with  the 
preceding  paragraph.  This  amount 
should  be  no  greater  than  the  maximum 
amount  available  under  this 
annoimcement  for  the  first  12-month 
budget  period. 

Items  15b-e.  Enter  the  amount(s)  of 
funds  from  non-Federal  sources  that 
will  be  contributed  to  the  proposed 
project.  Items  b-e  are  considered  cost- 
sharing  or  "matching  funds." 

Item  15f.  Enter  the  estimated  amount 
of  income,  if  any,  expected  to  be 
generated  from  the  proposed  project.  Do 
not  add  or  subtract  this  araoimt  from  the 
total  project  amount  entered  under  item 
15g.  Describe  the  nature,  source  and 
anticipated  use  of  this  income  in  the 
Project  Narrative  Statement 

Item  15g.  Enter  the  sum  of  items  15a- 
15e. 

Item  16a.  "Is  Application  Subject  to 
Review  By  State  Executive  Order  12372 
Process?— Gheck  "Yes"  if  your  State 
participates  in  the  E.0. 12372  process. 
Enter  the  date  the  application  was  made 
available  to  the  State  for  review.  Select 
the  appropriate  SPOC  &t»m  the  listing 
provi(wd  at  the  end  of  Part  IV.  The 
review  of  the  application  is  at  the 
discretion  of  the  SPOC. 

Item  16b.  "Is  Application  Subject  to 
Review  By  State  Executive  Order  12372 
Process?"— Check  "No"  if  the  program 
has  not  been  selected  by  State  for 
review. 

Item  17.  "Is  the  Applicant  Delinquent 
on  any  Federal  Debt?"— Check  the 
appropriate  box.  This  question  applies 
to  the  applicant  organization,  not  the 
person  who  signs  as  the  authorized 
representative.  Categories  of  debt 
include  audit  disallowances,  loans  and 
taxes. 

Item  18.  "To  the  best  of  my 
knowledge  and  belief,  all  data  in  this 
application/preapplication  are  true  and 
correct.  The  document  has  been  duly 
authorized  by  the  governing  body  of  the 
applicant  and  the  applicant  will  comply 
with  the  attached  assurances  if  the 
assistance  is  awarded." — ^To  be  signed 
by  the  authorized  representative  of  the 
applicant  A  copy  of  the  governing 
body's  authorization  for  signature  of  this 
application  by  this  individual  as  the 
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official  representative  must  be  on  file  in 
the  applicant's  office,  and  may  be 
requested  from  the  applicant. 

Item  18a-c.  "Typed  Name  of 
Authorized  Representative,  Title, 
Telephone  Number"— Enter  the  name, 
title  and  telephone  number  of  the 
authorized  representative  of  the 
applicant  organization. 

Item  18d.  "Signature  of  Authorized 
Representative" — Signature  of  the 
authorized  representative  named  in  Item 
18a.  At  least  one  copy  of  the  application 
must  have  an  original  signature.  Use 
colored  ink  (not  black)  so  that  the 
original  signature  is  easily  identified. 

Item  18e.  "Date  Signed"— Enter  the 
date  the  application  was  signed  by  the 
authorized  representative. 

2.  SF  424A— Budget  Information — Non- 
Construction  Programs 

This  is  a  form  used  by  many  Federal 
agencies.  For  this  appUcation,  sections 
A,  B,  C,  and  E  are  to  be  completed. 
Sections  D  and  F  do  not  need  to  be 
completed. 

Section  A — Budget  Summary 

Linfll: 

Column  (a):  Enter  "Parent's  Fair  Share 

Demonstration"; 
Column  (b):  Enter  93.647 
Columns  (c)  and  (d):  Leave  blank. 
Columns  (e),  (f)  and  (g):  Enter  the 

appropriate  amoimts  needed  to 

support  the  project  for  the  first  budget 

period. 

Section  B — Budget  Categories. 

This  budget  should  include  the 
Federal  as  well  as  non-Federal  funding 
for  the  proposed  project  for  the  first  12- 
month  budget  period.  TTie  budget 
should  relate  to  item  15g,  total  funding, 
on  the  SF  424.  Under  colimm  (5),  enter 
the  total  requirements  for  funds  (Federal 
and  non-Federal)  by  object  class 
category. 

A  separate  budget  justification  should 
be  included  to  explain  fully  and  justify 
major  items,  as  indicated  below.  The 
types  of  information  to  be  included  in 
the  justification  are  indicated  under 
each  category.  The  budget  justification 
should  immediately  follow  the  second 
pageoftheSF424A. 

Personnel— Line  6a.  Enter  the  total 
costs  of  salaries  and  wages  of  applicant/ 
grantee  staff.  Do  not  include  the  costs  of 
consultants,  which  should  be  included 
on  line  6h,  "Other." 

Justification 

Identify  the  project  director,  if  known. 
Specify  by  title  or  name  the  percentage 
of  time  allocated  to  the  project,  the 
individual  annual  salaries,  and  the  cost 
to  the  project  (both  Federal  and  non- 


Federal)  of  the  organization's  staff  who 
will  be  working  on  the  project. 

Fringe  Benefits— Line  6b.  Enter  the 
total  costs  of  fringe  benefits. 

Justification 

Provide  a  break-down  of  amounts  and 
percentages  that  comprise  fringe  benefit 
costs,  such  as  health  insurance,  FICA. 
retirement  insurance,  etc. 

Travel — 6c.  Enter  total  costs  of  out-of- 
town  travel  (travel  requiring  per  diem) 
for  staff  of  the  project.  Do  not  enter  costs 
for  consultant's  travel  or  local 
transportation,  which  should  be 
included  on  Line  6h,  "Other." 

Justification 

Include  the  name(s)  of  traveler(s), 
total  number  of  trips,  destinations, 
length  of  stay,  transportation  costs  and 
subsistence  allowances. 

Equipment— Line  6d.  Enter  the  total 
costs  of  all  equipment  to  be  acquired  by 
the  project.  For  grants  governed  by  the   - 
administrative  requirements  of  45  CFR 
part  74,  equipment  means  an  article  of 
nonexpendable  tangible  personal 
property  having  an  acquisition  cost  of 
$500  or  more  per  unit  and  a  useful  life 
of  more  than  two  years.  For  grants 
governed  by  the  administrative 
requirements  of  45  CFR  part  92, 
equipment  means  an  article  of 
nonexpendable  tangible  personal 
property  having  an  acquisition  cost  of 
$5,000  or  more  per  unit  and  a  useful  Ufe 
of  more  than  one  year. 

Justification 

Equipment  to  be  purchased  with 
Federal  funds  must  be  justified.  The 
equipment  must  be  required  to  conduct 
the  project,  and  the  applicant 
organization  or  its  subgrantees  must  not 
have  the  equipment  or  a  reasonable 
facsimile  available  to  the  project.  The 
justification  also  must  contain  plans  for 
future  use  or  disposal  of  the  equipment 
after  the  project  ends. 

Supphes— Line  6e.  Enter  the  total 
costs  of  all  tangible  expendable  personal 
property  (supplies)  other  than  those 
included  on  Line  6d. 

Justification 

Specify  general  categories  of  suppUes 
and  their  costs. 

Contractual— Line  6f.  Enter  the  total 
costs  of  all  contracts,  including 
procurement  contracts  {except  those 
which  belong  on  other  lines  such  as 
equipment,  supplies,  etc.)  and  contracts 
with  secondary  recipient  organizations. 
Also  include  any  contracts  with 
organizations  for  the  provision  of 
technical  assistance.  Do  not  include 
payments  to  individuals  on  this  line. 


Justification 

Attach  a  fist  of  contractors,  indicating 
the  names  of  the  organizations,  the 
purposes  of  the  contracts,  and  the 
estimated  dollar  amounts  of  the  awards 
as  part  of  the  budget  justification. 
Whenever  the  applicant/grantee  intends 
to  delegate  part  or  all  of  the  program  to 
another  agency,  the  appUcant/grantee 
must  complete  this  section  (section  B, 
Budget  Categories)  for  each  delegate 
agency  by  agency  title,  along  with  the 
supporting  information.  The  total  cost  of 
all  such  agencies  will  be  part  of  the 
amount  shown  on  Line  6f  Provide 
backup  docxmientattpn  identifying  the 
name  of  contractor,  purpose  of  contract, 
and  major  cost  elements. 

Construction — Line  6g.  Not 
applicable.  New  construction  is  not 
allowable. 

Other— Line  6h.  Enter  the  total  of  all 
other  costs.  Where  appUcable,  such 
costs  may  include,  but  are  not  Hmited 
to:  insurance;  medical  and  dental  costs; 
noncontractual  fees  and  travel  paid 
directly  to  individual  consultants;  local 
transportation  (all  travel  which  does  not 
require  pet  diem  is  considered  local 
travel);  space  and  equipment  rentals; 
printing  and  publication;  computer  use; 
training  costs,  including  tuition  and 
stipends;  training  service  costs, 
including  wage  payments  to  individuals 
and  supportive  service  payments;  and 
staff  development  cost^.  Note  that  costs 
identified  as  "miscellaneous"  and 
"honoraria"  are  not  allowable. 

Justification 

Specify  the  costs  included. 

Total  Direct  Charges— Line  6i.  Enter 
the  total  of  Lines  6a  through  6h. 

Indirect  Charges — 6j.  Enter  the  total 
amoimt  of  indirect  charges  (costs).  If  no 
indirect  costs  are  requested,  enter 
"none."  This  line  should  be  used  when 
the  applicant  (except  local  governments) 
has  a  current  indirect  cost  rate 
agreement  approved  by  the  Department 
of  Health  and  Human  Services  or 
another  Federal  agency. 

Local  and  State  government-  should 
enter  the  amount  of  indirect  costs 
determined  in  accordance  v«th  HHS 
requirements.  When  an  indirect  cost 
rate  is  requested,  these  costs  are 
included  in  the  indirect  cost  pool  and 
should  not  be  charged  again  as  direct 
costs  to  the  grant.  In  the  case  of  training 
grants  to  other  than  State  or  local 
governments  (as  defined  in  title  45, 
Code  of  Federal  Regulations,  part  74), 
the  Federal  reimbursement  of  indirect 
costs  will  be  limited  to  the  lesser  of  the 
negotiated  (or  actual)  indirect  cost  rate 
or  8  percent  of  the  amount  allowed  for 
direct  costs,  exclusive  of  any  equipment 
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charges,  rental  of  space,  tuition  and  fees, 
post-doctoraT  training  allowances, 
contractual  items,  and  alterations  and 
renovations.  'k 

Justification 

Enclose  a  copy  of  the  indirect  cost 
rate  agreement,  if  applicable. 

Total— Line  6k.  Enter  the  total 
amounts  of  lines  6i  and  6j. 

Program  Income — Line  7.  Enter  the 
estimated  amount  of  income,  if  any, 
expected  to  be  generated  from  this 
project.  Do  not  add  or  subtract  this 
amount  from  the  total  project  amount 

Justification 

Describe  the  nature,  source,  and 
anticipated  use  of  program  income  in 
the  Program  Narrative  Statement. 

Section  C— Non-Federal  Resources. 
This  section  summarizes  the  amoimts  of 
non-Federal  resources  that  will  be 
applied  to  the  grant.  On  lines  &-11,  list 
estimates  for  each  projected  budget 
period  within  the  total  project  period  (if 
an  additional  line  is  needed,  use  line  23 
and  label  it  appropriately).  Enter  total 
amoimts  on  line  12. 

In-kind  contributions  are  defined  in 
title  45  of  the  Code  of  Federal 
Regulations,  part  74.51,  as  "property  or 
services  which  benefit  a  grant-supported 
project  or  program  and  which  are 
contributed  by  non-Federal  third  parties 
without  charge  to  the  grantee,  the 
subgrantee,  or  a  cost-type  contractor 
under  the  grant  or  subgrant" 

Justification 

Describe  third  party  in-kind 
contributions,  if  included. 

Section  D — Forecasted  Cash  Needs. 
Not  appUcable. 

Section  E — Budget  Estimate  of  Federal 
Funds  Needed  For  Balance  of  the 
Project.  On  lines  16-10,  list  estimates 
for  Federal  assistance  required  for  future 
budget  periods  within  the  total  project 
period.  List  estimated  total  amounts  on 
line  20. 

Section  F — Other  Budget  Information. 
Not  appUcable. 


3.  Program  Narrative  Statement 

The  Program  Narrative  Statement 
should  be  clear,  concise,  and  address 
the  specific  requirements  mentioned 
under  Part  n.  The  narrative  should  also 
provide  information  concerning  how  the 
application  meets  the  evaluation  criteria 
using  the  following  headings: 

(a)  Organizational  Experience; 

(b)  Staff  Skills  and  Responsibilities: 

(c)  Knowledge  of  Noncustodial 
Parents; 

(d)  Approach  and  Project  Design: 

(e)  Puolic — Private  Partnerships; 

(f)  Budget  Appropriateness. 

The  specific  information  to  be  included 
under  each  of  these  headings  is 
described  in  section  B  of  Part  HI — 
Evaluation  Criteria. 

The  narrative  should  be  typed  double- 
spaced.  All  pages  of  the  narrative 
(including  charts,  references,  footnotes, 
tables,  maps,  exhibits,  etc.)  must  be 
sequentially  numbered,  be^nning  with 
"Ohrganizational  Experience."  The 
length  of  the  application,  including  the 
application  forms  and  all  attachments, 
should  not  exceed  125  pages. 

4.  Assurances/Certifications 

Applicants  are  required  to  file  an  SF 
424B,  Assurances — Non-Construction 
Programs,  and  the  Certification 
Regarding  Lobbying.  Both  must  be 
signed  and  retuimed  with  the 
application.  In  addition,  appUcants 
must  certify  their  compliance  with:  (1) 
Drug-Free  Workplace  Requirements;  and 
(2)  Debarment  and  Other 
ResponsibiUties.  These  certifications  are 
self-explanatory.  Copies  of  these 
assurances  and  certifications  are 
reprinted  at  the  end  of  this 
announcement  and  should  be 
reproduced,  as  necessary.  A  duly 
authorized  representative  of  the 
applicant  organization  must  certify  that 
the  applicant  is  in  compliance  vfixh 
these  assurances  and  certifications.  A 
signature  on  the  SF  424  indicates 
compliance  with  Drug-Free  Workplace 
Requirements  and  P  Garment  and  Other 
ResponsibiUties  certifications. 


D.  Checklist  for  a  Complete  Application 

The  checklist  below  is  for  your  use  to 
ensure  that  your  appUcation  package 
has  been  prpperly  prepared. 
— One  onginal  appUcation,  signed  and 

dated,  plus  two  copies. 
— Complete  appUcation  length  should 

not  exceed  125  pages. 
— A  complete  appUcation  consists  of  the 

following  items  in  this  order 

•  AppUcation  for  Federal  Assistance 
(SF  424): 

•  A  completed  SPOC  certification 
with  the  date  of  SPOC  contact  entered 
in  Une  IB,  page  1  of  the  SF  424  if 
appUcable; 

•  Budget  Information — Non- 
construction  programs  (SF  424A); 

•  Budget  Justification  for  SF  424A 
section  B— Budget  Categories; 

•  Letter  fi'om  the  Interned  Revenue 
Service  to  prove  nonprofit  status,  if. 
necessary; 

•  Copy  of  the  appUcant's  approved 
indirect  cost  rate  agreement,  if 
appropriate; 

•  Program  Narrative  Statement  (See 
part  m,  section  C); 

•  Assurances — Non-construction 
programs  (SF  424B);  and 

•  Certification  Regarding  Lobbying. 

E.  Submitting  the  Application 

Each  appUcation  package  must 
include  an  original  and  two  copies  of 
the  complete  appUcation.  Each  copy 
should  be  stapled  seoirely.  All  pages  of 
the  narrative  (including  charts,  tables, 
maps,  exhibits,  etc.)  must  be 
sequentially  numbered.  In  order  to 
faciUtate  handling,  please  do  not  use 
covers,  binders,  or  tabs. 

AppUcant  should  include  a  self- 
addressed,  stamped  acknowledgment 
card.  AH  appUcants  wiU  be  notified 
automatically  about  the  receipt  of  their 
appUcation. 

Dated:  November  23, 1993. 
Howard  Rolston, 
Director,  Office  of  Policy  and  Evaluation. 
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InstructioiMXDr  Uw  SF  424 

This  is  a  standard  form  used  by  applicants 
as  a  required  facesheet  for  preapplications 
and  applications  submitted  for  Federal 
assistance.  It  will  be  used  by  Federal  agencies 
to  obtain  applicant  certification  that  States 
which  have  established  a  review  and 
comment  procedure  in  response  to  Executive 
Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been 
given  an  opportunity  to  review  the 
applicant's  submission. 

Item  and  Entry 

1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal 
agency  (or  State  if  applicable)  k  applicant's 
control  number  (if  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or 
revise  an  existing  award,  enter  present 
Federal  identifier  number.  If  for  a  new 
project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of 
primary  organizational  unit  which  will 
undertake  the  assistance  activity,  complete 
address  of  the  applicant,  and  name  and 
telephone  number  of  the  person  to  contact  on 
matters  related  to  this  application. 

6.  Enter  Employer  Identification  Nimiber 
(EIN)  as  assigned  by  the  Internal  Revenue 
Service. 


7.  Enter  the  appropriate  letter  in  the  space 
provided. 

8.  Check  appropriate  box  and  enter 
appropriate  letters)  in  the  space(s)  provided: 
— "New"  means  a  new  assistance  award. 

— "Continuation"  means  an  extension  for  an 
additional  funding/budget  period  for  a 
project  with  a  projected  completion  date. 

— "Revision"  means  any  change  in  the 
Federal  Government's  financial  obligation 
or  contingent  liability  from  an  existing 
obligation. 

9.  Name  of  Federal  agency  from  which 
assistance  is  being  requested  with  this 
application. 

10.  Use  the  Catalog  of  Federal  Domestic 
Assistance  number  and  title  of  the  program 
imder  which  assistance  is  requested. 

11.  Enter  a  brief  descriptive  title  of  the 
project  If  more  than  one  program  is 
involved,  you  should  append  an  explanation 
on  a  separate  sheet.  If  appropriate  (e.g., 
construction  or  real  property  projects),  attach 
a  map  showing  project  location.  For 
preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this 
project. 

12.  List  only  the  largest  political  entities 
affected  (e.g.,  State,  counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional 
District  and  any  Di8trict(s)  affected  by  the 
program  or  project. 


15.  Amount  requested  or  to  be  contributed 
during  the  first  funding/budget  period  by 
each  contributor.  Value  of  in-kind 
contributions  should  be  included  on 
appropri/ite  lines  as  applicable.  If  the  action 
will  result  in  a  dollar  change  to  an  existing 
award,  indicate  oniy  the  amount  of  the 
change.  For  decreases,  enclose  the  amounts 
in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For 
multiple  program  funding,  use  total  and 
show  oreakdown  using  same  categories  as 
item  15. 

16.  Applicants  should  contact  the  State 
Single  Point  of  Contact  (SPOC)  for  Federal 
Executive  Order  12372  to  determine  whether 
the  application  is  subject  to  the  Senate 
intergovernmental  review  process. 

17.  This  question  applies  to  the  applicant 
organization,  not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances, 
loans  and  taxes. 

18.  To  be  signed  by  the  authorized 
representative  of  the  applicant.  A  copy  of  the 
governing  body's  authorization  for  you  to 
sign  this  application  as  official  representative 
must  be  on  file  in  the  applicant's  office. 
(Certain  Federal  agencies  may  require  that 
this  authorization  be  submitted  as  part  of  the 
application.) 
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Instructions  for  the  SF-424A 

General  Instructions 

This  fonn  is  designed  so  that  application 
can  be  made  for  funds  from  one  or  more  grant 
programs.  In  preparing  the  budget,  adhere  to 
any  existing  Federal  grantor  agency 
guidelines  which  prescribe  how  and  whether 
budgeted  amounts  should  be  separately 
shown  for  different  functions  or  activities 
within  the  program.  For  some  programs, 
grantor  agencies  may  require  "budgets  to  be 
separately  shown  by  function  or  activity.  For 
other  programs,  grantor  agencies  may  require 
a  breakdown  by  function  or  activity.  Sections 
A,  B,  C,  and  D  should  include  budget 
estimates  for  the  whole  project  except  when 
applying  for  assistance  which  requires 
Federal  authorization  in  annual  or  other 
funding  period  increments.  In  the  latter  case, 
Sections  A,  B,  C,  and  D  should  provide  the 
budget  for  the  first  budget  period  (usually  a 
year)  and  Section  E  should  present  the  need 
for  Federal  assistance  in  the  subsequent 
budget  periods.  All  applications  should 
contain  a  breakdown  by  the  object  class 
categories  shown  in  Lines  a-k  of  Section  B. 
Section  A.  Budget  Summary 
Lines  1-4,  Columns  (a)  and  (b). 
For  applications  pertaining  to  a  single 
Federal  grant  program  (Federal  Domestic 
Assistance  Catalog  number)  and  not  requiring 
a  functional  or  activity  breakdown,  enter  on 
Line  1  under  Column  (a)  the  catalog  program 
title  and  the  catalog  number  in  Column  (b). 

For  applications  pertaining  to  a  single 
program  requiring  budget  amounts  by 
multiple  functions  or  activities,  enter  the 
name  of  each  activity  or  function  on  each 
line  in  Column  (a),  and  enter  the  catalog 
number  in  Column  (b).  For  applications 
pertaining  to  multiple  programs  where  none 
of  the  programs  require  a  breakdown  by 
function  or  activity,  enter  the  catalog 
program  title  on  each  line  in  Column  (a)  and 
the  respective  catalog  number  on  each  line  in 
Column  (b). 

For  applications  pertaining  to  multiple 
programs  where  one  or  more  programs 
require  a  breakdown  by  function  or  activity, 
prepare  a  separate  sheet  for  each  program 
requiring  the  breakdown.  Additional  sheets 
should  be  used  when  one  form  does  not 
provide  adequate  space  for  all  breakdown  of 
data  required.  However,  when  more  than  one 
sheort  is  used,  the  first  page  should  provide 
the  summary  totals  by  programs. 

Lines  1-4,  Columns  (c)  through  (g). 

For  new  applications,  leave  Columns  (c) 
and  (d)  blank.  For  each  line  entry  in  Columns 
(a)  and  (b),  enter  in  Columns  (e),  (f),  and  (g) 
the  appropriate  amounts  of  funds  needed  to 
support  the  project  for  the  first  funding 
period  (usually  a  year). 

FcM-  continuing  grant  program  applications, 
submit  these  forms  before  the  end  of  each 
funding  period  as  required  by  the  grantor 
agency.  Enter  in  Columns  (c)  and  (d)  the 
estimated  amounts  of  funds  which  will 
remain  unobligated  at  the  end  of  the  grant 
funding  period  only  if  the  Federal  grantor 
agency  instructions  provide  for  this. 
Otherwise,  leave  these  columns  blank.  Enter 
in  columns  (e)  and  (f)  the  amounts  of  funds 
needed  for  the  upcoming  period.  The 


amount(s)  in  Column  (g)  should  be  the  sum 
of  amounts  in  Columns  (e)  and  (f). 

For  supplemental  grants  and  changes  to 
existing  grants,  do  not  use  Columns  (c)  and 
(d).  Enter  in  Column  (e)  the  amount  of  the 
increase  or  decrease  of  Federal  funds  and 
enter  in  Column  (f)  the  amount  of  the 
increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted 
amount  (Federal  and  non-Federal)  which 
includes  the  total  previous  authorized 
budgeted  amounts  plus  or  minus,  as 
appropriate,  the  amounts  shown  in  Columns 
(e)  and  (f).  The  amount(s)  in  Column  (g) 
should  not  equal  the  sum  of  amounts  in 
Columns  (e)  and  (f). 

Line  5— Show  the  totals  for  all  columns 
used. 

Section  B  Budget  Categories 

In  the  column  headings  (1)  through  (4),  enter 
the  titles  of  the  same  programs,  functions, 
and  activities  shown  on  Lines  1-4,  Colunm 
(a).  Section  A.  When  additional  sheets  are 
prepared  for  Section  A,  provide  similar 
column  headings  on  each  sheet.  For  each 
program,  function  or  activity,  fill  in  the  total 
requirements  for  funds  (both  Federal  and 
non-Federal)  by  object  class  categories. 

Lines  6a-i— Show  the  totals  of  Lines  6a  to 
6h  in  each  column. 

Line  6j — Show  the  amount  of  indirect  cost. 

Line  6k— Enter  the  total  of  amounts  on 
Lines  6i  and  6).  For  all  applications  for  new 
grants  and  continuation  grants  the  total 
amount  in  column  (5),  Line  6k,  should  be  the 
same  as  the  total  amount  shown  in  Section 
A,  Column  (g).  Line  5.  For  supplemental 
grants  and  changes  to  grants,  the  total 
amount  of  the  inc  rease  or  decrease  as  shown 
in  Columns  (l)-(4),  Line  6k  should  be  the 
same  as  the  sum  of  the  amounts  in  Section 
A,  Columns  (e)  and  (f)  on  Line  5. 

Line  7 — Enter  the  estimated  amount  of 
income,  if  any,  expected  to  be  generated  from 
this  project.  Do  not  add  or  subtract  this 
amount  bom  the  total  project  amount.  Show 
under  the  program  narrative  statement  the 
nature  and  source  of  income.  The  estimated 
amount  of  program  income  may  be 
considered  by  the  federal  grantor  agency  in 
determining  the  total  amount  of  the  grant. 

Section  C.  Non-Federal-Resources 

Lines  8-11 — Enter  amounts  of  non-Federal 
resources  that  will  be  used  on  the  grant.  If 
in-kind  contributions  are  included,  provide  a 
brief  explanation  on  a  separate  sheet. 

Column  (a) — Enter  the  program  titles 
identical  to  Column  (a),  Section  A.  A 
breakdown  by  function  or  activity  is  not 
necessary. 

Colimin  (b) — ^Enter  the  contribution  to  be 
made  by  the  applicant. 

Column  (c)-— Enter  the  amount  of  the 
State's  cash  and  in-kind  contribution  if  the 
applicant  is  not  a  State  or  State  agency. 
Applicants  which  are  a  State  or  State 
agencies  should  leave  this,  column  blank. 

Column  (d)— Enter  the  amount  of  cash  and 
in-kind  contributions  to  be  made  from  all 
other  sources. 

Column  (e)— Enter  totals  of  Columns  (b), 
(c),  and  (d). 

Line  12— Enter  the  total  for  each  of 
Columns  (b)-(e).  The  amount  in  Column  (e) 
should  be  equal  to  the  amount  on  Line  5, 
Column  (f).  Section  A. 


Section  D.  Forecasted  Cash  Needs 

Line  13 — Enter  the  amount  of  cash  needed 
by  quarter  from  the  grantor  agency  during  the 
first  year. 

Line  14 — ^Enter  the  amount  of  cash  from  all 
other  sources  needed  by  quarter  during  the 
first  year. 

Line  15— Enter  the  totals  of  amounts  on 
Lines  13  and  14. 

Section  E.  Budget  Estimates  of  Federal  Funds 
Needed  for  Balance  of  the  Project 

Lines  16-19— Enter  in  Column  (a)  the  same 
grant  program  titles  shown  in  Column  (a), 
Section  A.  A  breakdown  by  function  or 
activity  is  not  necessary.  For  new 
applications  and  continuation  grant 
applications,  enter  in  tfte  proper  columns 
amounts  of  Federal  funds  which  will  be 
needed  to  complete  the  program  or  project 
over  the  succeeding  funding  periods  (usually 
in  years).  This  section  need  not  be  completed 
for  revisions  (amendments,  changes,  or 
supplements)  to  funds  for  the  current  year  of 
existing  grants. 

If  more  than  four  lines  are  needed  to  list 
the.  program  titles,  submit  additional 
schedules  as  necessary. 

Line  20— Enter  the  total  for  each  of  the 
Columns  (b)-{e).  When  additional  schedules 
are  prepared  for  this  Section,  annotate 
accordingly  and  show  the  overall  totals  on 
this  line. 

Section  F.  Other  Budget  Information 
Line  21— Use  this  space  to  explain 
amounts  for  individual  direct  object-class 
cost  categories  that  may  appear  to  be  out  of 
the  ordinary  or  to  explain  the  details  as 
required  by  the  Federal  grantor  agency. 

Line  22— Enter  the  type  of  indirect  rate 
(provisional,  predetermined,  final  or  fixed) 
that  will  be  in  effect  during  the  funding 
period,  the  estimated  amount  of  the  base  to 
which  the  rate  is  applied,  and  the  total 
indirect  expense. 

Line  23— Provide  any  other  explanations  or 
comments  deemed  necessary. 

Assurances— Non-Construction  Programs 

Note:  Certain  of  these  assurances  may  not 
be  applicable  to  your  project  or  program.  If 
you  have  questions,  please  contact  tha 
awarding  agency.  Further,  certain  Federal 
awarding  agencies  may  require  applicants  to 
certify  to  additional  assurances.  If  such  is  the 
case,  you  will  be  notified. 

As  the  duly  authorized  representative  of 
the  applicant  I  certify  that  the  applicant: 

1.  Has  the  legal  authority  to  apply  for 
Federal  assistance,  and  the  institutional, 
managerial  and  financial  capability 
(including  funds  sufficient  to  pay  the  non- 
Federal  share  of  project  costs)  to  ensure 
proper  planning,  management  and 
completion  of  the  project  described  in  this 
application. 

2.  Will  give  the  awarding  agency,  the 
Comptroller  General  of  the  United  States,  and 
if  appropriate,  the  State,  through  any 
authorized  representative,  access  to  and  the 
right  to  examine  all  records,  books,  papers, 
or  docimients  related  to  the  award;  and  will 
establish  a  proper  accounting  system  in 
accordance  with  generally  accepted 
accounting  standards  or  agency  directives 
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3.  Will  establish  safeguards  to  prohibit 
employees  frgpi  using  their  f>ositions  for  a 
purpose  that  constitutes  or  presents  the 
appearance  of  {lersonal  or  organizational 
conflict  of  interest,  or  personal  gain.  v 

4.  Will  initiate  and  complete  the  work 
within  the  applicable  time  frame  aiter  receipt 
of  approval  of  the  awarding  agency. 

5.  Will  comply  with  the  Intergovemmental 
Personnel  Act  of  1970  (42  U.S.C.  §§  4728- 
4763)  relating  to  prescribed  standards  for 
merit  systems  for  programs  funded  under  one 
of  the  nineteen  statutes  or  regulations 
specified  in  Appendix  A  of  OPM's  Standards 
for  a  Merit  System  of  Personnel 
Administration  (5  C.F.R.  900,  Subpart  F). 

6.  Will  comply  with  all  Federal  statutes 
relating  to  nondiscrimination.  These  include 
but  are  not  limited  to:  (a)  Title  VI  of  the  Civil 
Rights  Act  of  1964  (P.L.  88-352)  which 
prohibits  discrimination  on  the  basis  of  race, 
color  or  national  origin;  (b)  Title  IX  of  the 
Educational  Amendments  of  1972,  as 
amended  (20  U.S.C.  S§  1681-1683,  and  1685- 
1686),  which  prohibits  discrimination  on  the 
basis  of  sex;  (c)  Section  504  of  the 
Rehabilitation  Act  of  1973,  as  amended  (29 
use.  S  794),  which  prohibits  discrimination 
on  the  basis  of  handicaps;  (d)  the  Age 
Discrimination  Act  of  1975,  as  amended  (42 
use.  SS 6101-6107),  which  prohibits 
discrimination  on  the  basis  of  age;  (e)  the 
Drug  Abuse  Office  and  Treatment  Act  of  1972 
(P.L.  92-255),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  drug  abuse; 
(0  the  Comprehensive  Alcohol  Abuse  and 
Alcohohsm  Prevention,  Treatment  and 
Rehabilitation  Act  of  1970  (P.L  91-616),  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  alcohol  abuse  or  alcoholism;  (g) 
§§  523  and  527  of  the  Public  Health  Service 
Act  of  1912  (42  U.S.C.  290  dd-3  and  290  ee- 
3),  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records;  (h) 
Title  Vm  of  the  Civil  Rights  Act  of  1968  (42 
use.  S  3601  et  seq ),  as  amended,  relating  to 
nondiscrimination  in  the  sale,  rental  or 
financing  of  housing;  (i)  any  other 
nondiscrimination  provisions  in  the  specific 
statute(s)  under  which  application  for 
Federal  assistance  is  being  made;  and  (j)  the 
requirements  of  any  other  nondiscrimination 
statute(s]  which  may  apply  to  the 
application. 

7.  Will  comply,  or  has  already  complied, 
with  the  requirements  of  Titles  n  and  III  of 
the  Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970 
(P.L.  01-646)  which  provide  for  bir  and 
equitable  treatment  of  persons  displaced  or 
whose  property  is  acquired  as  a  result  of 
Federal  or  federally  assisted  programs.  These 
requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes 
regardless  of  Federal  participation  in 
purchases. 

8.  Will  comply  with  the  provisions  of  the 
Hatch  Act  (5  U.S.C.  §§  1501-1508  and  732+- 
7328)  which  limit  the  political  activities  of 
employees  whose  principal  employment 
activities  are  funded  in  whole  or  in  part  with 
Federal  funds. 

9.  Will  comply,  as  applicable,  with  the 
provisions  of  the  Davis-Bacon  Act  (40  U.SC 
§§  276a  to  276a-7).  the  Copeland  Act  (40 
U.S.C  S  276c  and  18  U.S.Q  §§  874).  and  the 


Contract  Work  Hours  and  Safety  Standards 
Act  (40  U.S.C  §§  327-333),  regarding  labor 
standards  for  federally  assisted  construction 
subagreemants. 

10.  Will  comply,  if  applicable,  with  flood 
insurance  purchase  requirements  of  Section 
102(a)  of  the  Flood  Disaster  Protection  Act  of 
1973  (P.L.  9^-234)  which  requires  recipients 
in  a  special  flood  hazard  area  to  participate 
in  the  program  and  to  purchase  flood 
insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  SIO.OOO  or 
more. 

11.  Will  comply  with  environmental 
standards  which  may  be  prescribed  pursuant 
to  the  following:  (a)  institution  of 
environmental  quality  control  measures 
under  the  National  Environmental  Policy  Act 
of  1969  (P.L.  91-190)  and  Executive  Order 
(EO)  11514;  fb)  notification  of  violating 
facilities  pursuant  to  EO  11738;  (c)  protection 
of  wetlands  pursuant  to  EO  11990;  (d) 
evaluation  of  flood  hazards  in  floodplains  in 
accordance  with  EO  11988;  (e)  assurance  of 
project  consistency  with  the  approved  State 
manageinent  program  developed  under  the 
Coastal  Zone  Management  Act  of  1972  (16 
U.S.C  §§  1451  et  seq);  (f)  conformity  of 
Federal  actions  to  State  (Clear  Air) 
Implementation  Plans  under  Section  176(c) 
of  the  Clean  Air  Act  of  1955,  as  amended  (42 
U.S.C  §7401  et  seq );  (g)  protection  of 
underground  sources  of  drinking  water  under 
the  Safe  Drinking  Water  Act  of  1974,  as 
amended,  (P.L.  93-523);  and  (h)  protection  of 
endangered  species  under  the  Endangered 
Species  Act  of  1973,  as  amended,  (PL.  93- 
205). 

12.  Will  comply  with  the  Wild  and  Scenic 
Rivers  Act  of  1968  (16  U.S.C  §§  1271  et  seq.) 
related  to  protecting  components  or  potential 
components  of  the  national  wild  and  scenic 
rivers  system. 

13.  Will  assist  the  awarding  agency  in 
assuring  compliance  with  Section  106  of  the 
National  Historic  Preservation  Act  of  1966,  as 
amended  (16  U.S.C  470),  EO  11593 
(identification  and  protection  of  historic 
properties),  and  the  Archaeological  and 
Historic  Preservation  Act  of  1974  (16  U.S.C 
469a-l  et  seq.). 

14.  Will  comply  with  P.L  93-348 
regarding  the  protection  of  human  subjects 
involved  in  research,  development,  and 
related  activities  supported  by  this  award  of 
assistance. 

15.  Will  comply  with  the  Laboratory 
Animal  Welfare  Act  of  1966  (PL.  89-544,  as 
amended,  7  U.S.C.  2131  et  seq.)  pertaining  to 
the  care,  handling,  and  treatment  of  warm 
blooded  animals  held  for  research,  teaching, 
or  other  activities  supported  by  this  award  of 
assistance. 

16.  Will  comply  with  the  Lead-Based  Paint 
Poisoning  Prevention  Act  (42  U.S.C  §§  4801 
et  seq.)  which  prohibits  the  use  of  lead  based 
paint  in  construction  or  rehabilitation  of 
residence  structures. 

17.  Will  cause  to  be  performed  the  required 
financial  and  compliance  audits  in 
accordance  with  the  Single  Audit  Act  of 
1984. 

18.  Will  comply  with  all  applicable 
requirements  of  aU  other  Federal  laws, 
executive  orders,  regulations  and  policies 
governing  this  program. 


Signature  of  Authorized  Certifying  Official 


Tide 


Applicalit  Ot^ganization 


Date  Submitted 

STATE  SINGLE  POINTS  OF  CONTACT 

Arizona 

Mrs.  Janice  Dunn,  Arizona  State 
Clearinghouse,  3800  N.  Central  Avenue, 
Fourteenth  Floor,  Phoenix,  Arizona  65012, 
Telephone  (602)  280-1315 

Arkansas 

Ms.  Tracie  L  Copeland,  Manager,  State 
Clearinghouse,  Office  of  Intergovemmental 
Service.  Department  of  Finance  and 
Administration,  P.O.  Box  3278,  Little  Rock, 
Arkansas  72203,  Telephone  (501)  682- 
1074 

California 

Glenn  Stober,  Grants  Coordinator,  Office  of 
Planning  and  Research,  1400  Tenth  Street. 
Sacramento,  California  95814.  Telephone 
(916) 323-7480 

Colorado 

SUte  Single  Point  of  Contact,  State 
Clearinghouse,  Division  of  Local 
Government,  1313  Sherman  Street.  Room 
520,  Denver.  Colorado  80203,  Telephone 
(303)  866-2156 

Delaware 

Ms.  Francine  Booth,  State  Single  Point  of 
Contact,  Executive  Department,  Thomas 
Collins  Building,  Dover,  Delaware  19903, 
Telephone  (302)  736-3326 

District  of  Columbia 

Mr.  Rodney  T.  Hallman,  State  Single  Point  of 
Contact.  Office  of  Grants  Mgmt  and 
Development,  717  14th  Street,  N.W.,  Suite 
500,  Washington.  D.C  20005.  Telephone 
(202)  727-6551 

Florida 

Florida  State  Clearinghouse, 
Intergovernmental  Affairs  Policy  Unit. 
Executive  Office  of  the  Governor.  Office  of 
Planning  and  Budgeting,  The  Capitol. 
Tallahassee.  Florida  32399-0001. 
Telephone  (904)  488-8114 

Georgia 

Mr.  Charles  H.  Badger.  Administrator. 
Georgia  State  Clearinghouse,  254 
Washington  Street,  S.W.,  Room  534A. 
AtlanU.  Georgia  30334,  Telephone  (404) 
656-3855 

Illinois 

Mr.  Steve  iGokkenga,  State  Single  Point  of 
Contact,  Office  of  the  Governor,  107 
Stratton  Building.  Springfield,  Illinois 
62706.  Telephone  (217)  782-1671 

Indiana 

Ms.  Jean  S.  Blackwell.  Budget  Director,  State 
Budget  Agency.  212  State  House, 
Indianapolis.  Indiana  46204,  Telephone 
(317)  232-5610 
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Iowa 

Mr.  Steven  R.  McCann,  Division  of 
Community  Progress,  Iowa  Department  of 
Economic  Development,  200  East  Grand 
Avenue,  Des  Moines,  Iowa  50309, 
Telephone  (515)  281-3725 

Kentucky 

Mr.  Ronald  W.  Cook.  Office  of  the  Governor. 
Department  of  Local  Government,  1024 
Capitol  Center  Drive,  Frankfort,  Kentucky 
40601,  Telephone  (502)  564-2382 

Maine 

Ms.  Joyce  Benson,  State  Planning  Office, 
State  House  Station  #38,  Augusta,  Maine 
04333,  Telephone  (207)  289-3261 

Ai  t^land 

U  i  Mary  Abrams,  Chief,  Maryland  State 
Clearinghouse,  Department  of  State 
Planning,  301  West  Preston  Street, 

galtimore,  Maryland  21201-2365, 
elephone  (301)  225-4490 

Massachusetts 

Ms.  Karen  Arone,  State  Clearinghouse. 
Executive  Office  of  Communities  and 
Development,  100  Cambridge  Street,  Room 
1803,  Boston,  Massachusetts  02202, 
Telephone  (617)  727-7001 

Michigan 

Mr.  Richard  S.  Fastula,  Director,  Michigan 
Department  of  Commerce,  Office  of  Federal 
Grants,  P.O.  Box  30225,  Lansing,  Michigan 
48909,  Telephone  (517)  373-7356 

Mississippi 

Ms.  Cathy  Malletfe,  Clearinghouse  Officer, 
Office  of  Federal  Grant  Management  and 
Reporting,  Department  of  Finance  and 
Adiministration,  301  West  Pearl  Street, 
Jackson,  Mississippi  39203,  Telephone 
(601)  949-2174 

Missouri 

Ms.  Lois  Pohl,  Federal  Assistance 
Clearinghouse,  Office  of  Administration, 
P.O.  Box  809,  Room  430,  Truman  Building, 
Jefferson  City,  Missouri  65102,  Telephone 
(314)  751-4834 

Nevada 

Department  of  Administration,  State 
Clearinghouse,  Capitol  Complex,  Carson 
City,  Nevada  89710,  ATTN:  Mr.  Ron 
Sparks.  Clearinghouse  Coordinator. 
Telephone  (702)  687-4065 

New  Hampshire 

Mr.  Jeffery  H.  Taylor,  Director,  New 
Hampshire  Office  of  State  Planning,  Attn: 
Intergovemmental  Review  Process,  James 
E  Bieber,  2V2  Beacon  Street,  Concord,  New 
Hampshire  03301,  Telephone  (603)  271- 
2155 

New  Jersey 

Mr.  Gregory  W.  Adkins,  Acting  Director. 
Division  of  Community  Resources.  New 
Jersey  Department  of  Community  Affairs. 
Please  direct  correspondence  and 
questions  to:  Andrew  J.  Jaskolka.  State 
Review  Process,  Division  of  Community 
Resources,  CN  814,  Room  609,  Trenton,  New 


Jersey  08625-0814.  Telephone  (609)  292- 
9025 

New  Mexico 

Mr.  George  EUiott,  Deputy  Director,  State 
Budget  Division,  Room  19a  Bataan 
Memorial  Building,  Santa  Fe,  New  Mexico 
87503,  Telephone  (505)  827-3640,  FAX 
(505)  827-3006 

New  York 

New  York  State  Clearinghouse.  Division  of 
the  Budget,  State  Capitol,  Albany,  New 
York  12224,  Telephone  (518)  474-1605 

North  Carolina 

Mrs.  Chrys  Baggett,  Director,  Office  of  the 
Secretary  of  Admin.,  N.C.  State 
Clearin^ouse,  116  W.  Jones  Street. 
Raleigh,  North  Carolina  27603-8003. 
Telephone  (919)  733-7232 

North  Dakota 

North  Dakota  Single  Point  of  Contact,  Office 
of  Intergovemmental  Assistance,  Office  of 
Management  and  Budget,  600  East 
Boulevard  Avenue,  Bismarck,  North 
Dakota  58505-0170,  Telephone  (701)  224- 
2094 

Ohio 

Mr.  Larry  Weaver,  State  Single  Point  of 
Contact,  State/Federal  Funds  Coordinator, 
State  Clearinghouse,  Office  of  Budget  and 
Management,  30  East  Broad  Street,  34th 
Floor,  Columbus,  Ohio  43266-0411, 
Telephone  (614)  466-0698 

Rhode  Island 

Mr.  Daniel  W.  Varin,  Associate  Director, 
Statewide  Planning  Program,  Department 
of  Administration,  Division  of  Planning, 
265  Melrose  Street,  Providence,  Rhode 
Island  02907,  Telephone  (401)  277-2656 
Please  direct  correspondence  and 

questions  to;  Review  Coordinator,  Office  of 

Strategic  Planning. 

South  Carolina 

Omeagia  Burgees,  State  Single  Point  of 
Contact,  Grant  Services,  Office  of  the 
Governor,  1205  Pendleton  Street,  Room 
477,  Columbia,  South  Carolina  29201, 
Telephone  (803)  734-0494 

South  Dakota 

Ms.  Susan  Comer,  State  Clearinghouse 
Coordinator,  Office  of  the  Governor,  500 
East  Capitol,  Pierre,  South  Dakota  57501, 
Telephone  (605)  773-3212 

Tennessee 

Mr.  Charles  Brown,  State  Single  Point  of 
Contact,  State  Planning  Office,  500 
Charlotte  Avenue,  309  John  Sevier 
Building,  Nashville.  Tennessee  37219. 
Telephone  (615)  741-1676 

Texas 

Mr.  Thomas  Adams,  Governor's  Office  of 
Budget  and  Planning,  P.O.  Box  12428, 
Austin,  Texas  78711,  Telephone  (512)  463- 
1778 

Utah 

Utah  State  Clearinghouse,  Office  of  Planning 
and  Budget,  ATTN:  Ms.  Carolyn  Wright, 


Room  116  State  Capitol.  Salt  Lake  City, 
Utah  84114.  Telephone  (801)  538-1535 

Vermont 

Mr.  Bernard  D.  Johnson,  Assistant  Director. 
Office  of  Policy  Research  &  Coordination. 
Pavilion  Office  Building,  109  State  Street. 
Montpelier,  Vermont  05602,  Telephone 
(802)  828-3326 

West  Virginia 

Mr.  Fred  Cutlip,  Director.  Community 
Development  Division.  West  Virginia 
Development  Office,  Building  «6,  Room 
553,  Charleston,  West  Virginia  25305, 
Telephone  (304)  348-4010 

Wisconsin  . 

Mr.  William  C  Carey.^Federal/State  Relations 
Office,  Wisconsin  Department  of 
Administration.  101  South  Webster  Street. 
P.O.  Box  7864,  Milwaukee,  Wisconsin 
53707,  Telephone  (608)  266-0267 

Wyoming 

Ms.  Sheryl  Jeffries,  State  Single  Point  of 
Contact,  Herachler  Building,  4th  Floor, 
East  Wing.  Cheyenne.  Wyoming  82002. 
Telephone  (307)  777-7574 

Guam 

Mr.  Michael  J.  Reidy,  Director,  Bureau  of 
Budget  and  Management  Research,  Office 
of  the  Governor,  P.O.  Box  2950,  Agana. 
Guam  96910,  Telephone  (671)  472-2285 

Northern  Mariana  Islands 

State  Single  Point  of  Contact,  Planning  and 
Budget  Office,  Office  of  the  Governor, 
Saipan,  CM,  Northern  Mariana  Islands 
96950 

Puerto  Rico 

Norma  BuT:gos/Jose  E.  Caro,  Chairman/ 
Director,  Puerto  Rico  Planning  Board, 
Minillas  Government  Center,  P.O.  Box 
41119,  San  Juan,  Puerto  Rico  00940-9985. 
Telephone  (809)  727-4444 

Virgin  Islands 

Jose  L.  George,  Director,  Office  of 
Management  and  Budget,  No.  41  Norregade 
Emancipation  Garden  Station,  Second 
Floor,  Saint  Thomas,  Virgin  Islands  00802 
Please  direct  correspondence  to:  Ms.  Linda 

Clarke,  Telephone  (809)  774-0750. 

Certification  Regarding  Lobbying 

Certification  for  Contracts,  Grants,  Loans, 
and  Cooperatiw  Agreements 

The  undersigned  certifies,  to  the  best  of  his 
or  her  knowledge  and  belief,  that: 

(1)  No  Federal  appropriated  funds  have 
been  paid  or  will  be  paid,  by  or  on  behalf  of 
the  undersigned,  to  any  person  for 
influencing  or  attempting  to  influence  an 
officer  or  employee  of  any  agency,  a  Member 
of  Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member  of 
Congress  in  connection  with  the  awarding  of 
any  Federal  contract,  the  making  of  any 
Federal  grant,  the  making  of  any  Federal 
loan,  the  entering  into  of  any  cooperative 
agreement,  and  the  extension,  continuation, 
renewal,  amendment,  or  modification  of  any 
Federal  contract,  grant,  loan,  or  cooperative 
agreement. 
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(2)  If  any  funds  other  than  Federal 
appropriatecHunds  have  been  paid  or  will  be 
paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of  Congress, 
or  an  employee  of  a  Member  of  Congress  in 
connection  with  this  Federal  contract,  grant, 
loan  or  cooperative  agreement,  the 
undersigned  shall  complete  and  submit 
Standard  Form-LLL,  "Disclosure  Form  to 
Report  Lobbying,"  in  accordance  with  its 
instructions. 

(3)  The  undersigned  shall  require  that  the 
language  of  this  certification  be  included  in 
the  award  dcomients  for  all  subawards  at  all 
tiers  (including  subcontracts,  subgrants,  and 
contracts  under  grants,  loans,  and 
cooperative  agreements]  and  that  all 
subrecipients  shall  certify  and  disclose 
accordingly. 


This  certification  is  a  material 
representation  of  foct  upou  which  reliance 
was  placed  when  this  transaction  was  made 
or  entered  into.  Submission  of  this 
certification  is  a  prerequisite  for  making  or 
entering  into  this  transaction  imposed  by 
section  1352,  title  31,  U.S.  Code.  Any  person 
who  foils  to  file  the  required  certification 
shall  be  subject  to  a  civil  penalty  of  not  less 
than  $10,000  and  not  more  than  $100,000  for 
each  such  failure. 

State  for  Loan  Guarantee  and  Loan  Insurance 

The  imdersigned  states,  to  the  best  of  his 
or  her  knowledge  and  belief,  that: 

If  any  funds  have  been  paid  or  will  be  paid 
to  any  person  for  influencing  or  attempting 
to  influence  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an  officer  or 
employee  ot  Congress,  or  an  employee  of  a 
Member  of  Congress  in  connection  with  this 
commitment  providing  for  the  United  States 


to  insure  or  guarantee  a  loan,  the 
undersigned  shall  complete  and  submit 
Standard  Form-LLL  "Disclosure  Form  to 
Report  Lobbying,"  in  accordance  with  its 
instructjcmi^. 

Subnii^sion  of  this  statement  is  a 
prerequisite  for  making  or  entering  into  this 
transaction  imposed  by  section  1352.  title  31, 
U.S.  Code.  Any  person  who  foils  to  file  the 
required  statement  shall  be  subject  to  a  civil 
penalty  of  not  less  than  $10,000  and  not  more 
than  $100,000  for  each  such  foilure. 

Signature 
Title 


Organization 


Date 

BILLING  CODE  41M-01-P 
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DISCLOSURE  OF  LOBBYING  ACnVITIES 

Compldc  tfiit  fom  to  disdow  lobbying  activitief  purtuant  to  31  U.S.C13S3 
(Sec  rcvene  for  public  burden  cSsdoture.) 


krOM 


1.    Type  of  Federal  ActMm: 


DJ 


.  contract 

b.  grant 

c  cooperitive  agreement 
d.  loan 

c.  loan  puarantee 
f.  loan  insurance 


i.    Slatw  of  Federal  ActieiK 

I     I  a.  bid/offer^appNcation-' 
' — '  b.  Mtial  award 
c  post-award 


IL    Name  and  Addrcn  of  Icperting  Entilr: 

a    Prime  a  ~Subawardee 


Tier 


,  if  known: 


Congrtuional  Dhtrkt  ifknovm: 


S.    Federal  Depaitwcnt/Ageaqf; 


t.     Federal  Action  Number,  if  <cnown: 


3.     Report  Typr 


|~~|  a.  initiai  filing 


material  charge 

For  Material  Chai«eOiilr 

ye» quarter 

date  of  last  report  __^ 


S.    N  RcpMliiig  Endty  in  No.  4  k 

of  Primes 


Enter 


Congre«sional  District  if  known: 


7.     fcdeial  Program  Name/Description: 


CFOA  Number,  H  appltt»btt: 


t.    Award  Amount  if  known: 
% 


10. 


a.  Name  and  Addrets  of  Lobbying  Entity 

(if  mJnnduai.  last  name,  fnt  nvnt,  Mik 


b.  Individuab  ftHnmkn  Service*  (»Kh/dmg  address  if 
diffennt  from  No.  10a) 
(l*$t  name,  fnt  nam*.  Mi)-. 


11.  Amount  of  Payment  fdiedc  aff  (fiat  appty): 

i  ________^_«__         □  actual       O  plarmed 


(tw«e*>  Continuttion  Shtttit)  SHU-A  H  ntcnurvi 


IX  Form  of  Payment  (cfieckaff  that  ^pp^ 
D    a.  cash 

Q    b.  In-itind;  tpectfy:  nature 

value    


13.  Type  of  Payment  fdwdb  aff  (fur  ^ppfyh 

Q  «.  retainer 

a  b.  one -time  fee 

O  c  commicsion 

O  d.  contingent  fee 

O  e.  deferred 

D  f.  other;  specify:  .^.^__^^_ 


14.  Irief  Detdiplion  of  Services  Performed  or  to  be  PeHormed  and  Oalets)  of 

"  ior  Payment  Indicated  in  Hem  11; 


officcrUlb  cmpioycc(s)« 


IS.  Continuation  SItcetts)  SF<liIWi  attacbed:        O  Yes 


Cn»dt  ConbtHmtnn  S<»— ffi)  SHU-A.  0  ifettaryi 


ONo 


^^FedenlUicOidy: 


S%natarc: 

Print 
TUe: 


Date:. 


-Wj-V 


'♦»!    I 
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U.S.  Department  of  Health  and  Human  Services 


Certification  Regarding  Drug-Free  Workplace  Requirements 
Grantees  Other  Than  individuals 


By  signing  and/or  tubmittlng  this  application  or  grant  agreenwnt.  tha  grantaa  Is  providing  tha  cartificstion 

aal  out  balovL  __ 

Tins  certi5citiooi»  required  by  regulalkmsimpleincndngUic  Drug-Free  Wo^^ 
F.  TIk  regulatioM,  pulJitiied  in  Uie  l^ay  25, 1990  Federti  Retlster,  require  certific«ti(M  by  p 

a  drug-free  wotkfAacc  The  certification  set  out  below  is  a  material  representation  of  fact  upon  wliich  reliance  wiB  be  placed 
when  the  Depaitment  of  Health  and  Human  Services  (HHS)  determines  to  award  the  grant.  If  it  is  later  determined  that 
the  grantee  knowing  rendered  a  false  certification,  or  otherwise  violates  the  requirements  of  the  Drug-Free  Workplace 
AeitHHS,  b  addition  to  any  other  remedies  available  to  the  Federal  Government,  may  taken  action  authorized  under  the 
Drug->Free  Workplace  Act  False  certification  or  violation  of  the  certification  shall  be  grounds  for  suspension  of  payments, 
wispffnsiftn  or  tenninatioo  of  grants,  or  govenunentwide  suspension  or  debarment 

Workplace  under  grants,  for  grantees  other  than  individuals,  need  not  be  identified  on  the  certification.  If  known,  they 
may  be  identified  in  the  grant  application.  If  the  grantee  does  not  identify  the  workplaces  at  the  time  of  application,  or  upon 
award,  if  there  is  no  application,  the  grantee  must  keep  the  identity  of  the  workplace(s)  oo  file  in  its  office  and  make  the 
information  available  for  Federal  inspection.  Failure  to  identify  all  known  workplaces  constitutes  a  violation  of  the  grantee's 
drug-free  workplace  requirements. 

Workplace  identifications  must  include  the  actual  address  of  buildings  (or  parts  of  buildings)  or  other  sites  where  work 
under  the  grant  takes  place.  Categorical  descriptions  may  be  used  (e.g.,  all  vehicles  of  a  mass  transit  authority  or  State 
highway  depatment  while  in  operation.  State  employees  in  each  local  unemployment  office,  performers  in  concrrt  ha'ls  or 
radio  studios.) 

If  the  workplace  identified  to  HHS  changes  during  the  performance  of  the  grant,  the  grantee  shall  inform  the  agency  of 
the  change(s),  if  it  previously  identified  the  workplaces  m  question  (see  above). 

Definitions  of  terms  in  the  Nonprocurement  Suspension  and  Debarment  common  rule  and  Drug-Free  Workplace 
common  rule  apply  to  this  certification.  Grantees'  attention  is  called,  in  particular,  to  the  following  definitions  from  these 
rules: 

'Controlled  tnbstancc*  means  a  controlled  substance  in  Schedules  I  through  V  of  the  Controlled  Substances  Act  (21 
use  812)  and  as  further  defined  by  reguUtion  (21 CFR  1308.11  through  1308.15). 

Xonviction*  means  a  finding  of  guUt  (including  a  plea  of  nolo  contendere)  or  imposition  of  sentence,  or  both,  by  any 
judicial  body  charged  with  the  responsibility  to  determine  violations  of  the  Federal  or  State  criminal  drug  statutes; 

'Criminal  drug  statate*  means  a  Federal  or  non-Federal  criminal  statute  involving  the  manufacture,  distribution, 
dispensing,  use,  or  possession  of  any  controlled  substance;  •         •      r\ 

"Employt*'  means  the  employee  of  a  grantee  directly  engaged  in  the  performance  of  work  under  a  ^ant,  including:  (i) 
All  "direct  charge"  employees;  (ii)  all  "mdirect  charge"  employees  unless  their  impact  or  mvolvement  is  insignificant  to  the 
performance  of  the  grant;  and,  (iii)  temporary  personnel  and  consultants  who  are  directly  engaged  in  the  performance  of 
work  under  the  grant  and  who  are  cm  the  grantee's  payroll.  This  definition  does  not  include  workers  not  on  the  payroll  of 
the  grantee  (eg.,  volunteers,  even  if  used  to  meet  a  matching  requirement;  consultants  or  independent  contractors  not  on 
the  grantee's  payroll;  or  employees  of  subrecipients  or  subcontractors  in  covered  workplaces). 

Tha  grantaa  cartifias  that  It  wai  or  wUI  continua  to  provida  a  drug-traa  workplaca  by: 

(a)  Publishing  a  statement  notifying  employees  that  the  unlawful  manufacture,  distribution,  dispensing,  possession  or 
use  of  a  controlled  substance  is  prohibited  in  the  grantee's  workplace  and  specifying  the  actions  that  will  be  taken  against 
employees  for  violation  of  such  prohibition; 

(b)  Establishing  an  ongoing  drug-free  awareness  program  to  inform  employees  about 

(1)  The  dangers  of  drug  abuse  in  the  workplace;  (2)  The  grantee's  policy  of  maintaining  a  drug-free  workplace;  (3)  Any 
available  drug  counseling,  rehabilitation,  and  employee  assistance  programs;  and,  (4)  The  penalties  that  may  he  imposed 
upon  employees  for  drug  abuse  violations  occurring  in  the  vrarkplace; 

(c)  Making  it  a  requirement  that  each  employee  to  be  engaged  in  the  performance  of  the  grant  be  ^ven  a  copy  of  the 
statement  required  by  paragraph  (a); 

(d)  Notifying  the  empk^  in  the  statement  required  by  paragraph  (a)  that,  as  a  condition  of  employment  under  the 
grant,  the  employee  wiO: 

(1)  Abide  by  the  terms  of  the  statement;  and,  (2)  Notify  the  employer  u  writing  of  his  or  her  conviction  for  a  violation 
of  a  criminal  dnig  statute  occurring  b  the  workplace  no  later  than  five  calendar  days  after  such  conviction; 

(e)  Notifying  the  agency  b  writing,  withb  ten  calendar  days  after  receiving  notice  uader  subparagraph  (d)(2)  from  an 
employee  or  otherwise  receiving  actual  notice  of  such  conviction.  Employers  of  convicted  employees  must  provide  notice, 
including  position  title,  to  every  grant  oflinr  or  other  designee  on  whose  grant  activity  the  convicted  employee  was  workbg, 
unless  the  Federal  agency  has  designated  a  central  point  for  the  receipt  of  such  notices.  Notice  shall  include  the 
identification  number(s)  of  each  affected  grant; 
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(T)  Taking  one  of  the  foQowing  actions,  withb  30  calendar  days  of  receivii^  notice  under  sid>p«ragrapb  (d)(2),  with 
respect  to  any  employee  who  is  so  convicted: 

(1)  Taking  appropriate  personnel  action  against  such  an  employee,  up  to  and  "t^n^wg  termination,  coosisteat  with  the 
requirements  of  the  Rehabiliuiioe  Act  of  1973,  as  amended;  or,  (2)  Requiring  such  employee  to  participate  satisfaaoriK 
b  a  drug  abuse  assist anae  or  rehabilitation  program  approved  for  sudi  purposes  by  a  Federal,  State,  or  local  health,  law 
:  enforcement,  or  other  ^>propriate  agency; 

I     (g)  Making  a  good  faitb  effort  to  oootbue  to  maintab  a  drug-free  workplace  thmugh  implementation  of  paragraphs  (a), 
(bX  (c),  (d),  (e)  and  (0.  ^ 

Tha  grantaa  may  Insart  In  tha  spaca  providad  balow  tha  sna(t)  lor  tha  parformanca  ol  work  dona  In 
tonnaction  with  tha  spaclfic  grant  (usa  attachmants.  H  naadad): 

Place  or  PerfonnaMX  (Street  address.  City,  County,  Sute.  ZIP  Code) 


Oteck ^  then  art  workplaces  on  file  that  art  ntM  identified  hert. 


Sections  76.630(c)  and  (d)(2)  and  76.635(a)(1)  and  (b)  provide  that  a  Federal  agency  may  designate  a  cenual  receipt 
pobt  for  STATE-WIDE  AND  STATE  AGENCY-WIDE  certifications,  and  for  notification  of  criminal  drug  convictions. 
For  the  Department  of  Health  and  Human  Services,  the  central  receipt  point  is:  Division  of  Grants  Management  and 
Oversight,  Office  of  Maaagement  and  Acquisition,  Department  of  Health  and  Human  Scivices,  Room  517-D,  200 
Independence  Avenue,  S.W.,  Washington,  D.C  2020L 


iWMOFMwrS    K««te4MnlMe 
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Certification  Regarding  Debarment, 
Suspension,  and  Other  Responsibility 
Matters— Primary  Covered  Transactions 

By  signing  and  submitting  this  proposal,  , 
the  applicant,  deflned  as  the  primary 
participant  in  accordance  with  45  CFR  Part 
76,  certifies  to  the  best  of  iu  knowledge  and 
believe  that  it  and  its  principals: 

(a)  are  not  presently  debarred,  suspended, 
proposed  for  debarment,  declared  ineligible, 
or  voluntarily  excluded  from  covered 
transactions  by  any  Federal  Department  or 
agency; 

(b)  have  not  within  a  3-year  period 

Preceding  this  proposal  been  convicted  of  or 
ad  a  civil  judgment  rendered  against  them 
for  commission  of  fraud  or  a  criminal  offense 
in  connection  with  obtaining,  attempting  to 
obtain,  or  performing  a  public  (Federal,  State, 
or  local)  transaction  or  contract  under  a 
public  transaction;  violation  of  Federal  or 
State  antitrust  statutes  or  commission  of 
embezzlement,  theft,  forgery,  bribery, 
falsification  or  destruction  of  records,  making 
false  statements,  or  receiving  stolen  property; 

(c)  are  not  presently  indicted  or  otherwise 
criminally  or  civilly  charged  by  a 
governmental  entity  (Federal,  State,  or  local) 
with  commission  of  any  of  the  offenses 
enumerated  in  paragraph  (l)(b)  of  this 
certification;  and 

(d)  have  not  within  a  3-year  period 
preceding  this  application/proposal  had  one 
or  more  public  transactions  (Federal,  State,  or 
local)  terminated  for  cause  or  default. 

The  inability  of  a  person  to  provide  the 
certification  required  above  will  not 
necessarily  result  in  denial  of  participation  in 
this  covered  transaction.  If  necessary,  the 
prospective  participant  shall  submit  an 
explanation  of  why  it  cannot  provide  the 
certification.  The  certification  or  explanation 
will  be  considered  in  connection  with  the 
Department  of  Health  and  Human  Services 
(HHS)  determination  whether  to  enter  into 
this  transaction.  However,  failure  of  the 
prospective  primary  participant  to  furnish  a 
certification  or  an  explanation  shall 
disqualify  such  person  from  participation  in 
this  transaction. 

The  prospective  primary  participant  agrees 
that  by  submitting  this  proposal,  it  will 
include  the  clause  entitled  "Certification 
Regarding  Debarment,  Suspension, 
Ineligibility,  and  Voluntary  Exclusion — 
Lower  Tier  Covered  Transaction."  provided 
below  without  modification  in  all  lower  tier 
covered  transactions  and  in  all  solicitations 
for  lower  tier  covered  transactions. 

Certification  Regarding  Debarment. 
Suspension,  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered  Transactions 
(To  Be  Supplied  to  Lower  Tier  Participants) 

By  signing  and  submitting  this  lower  tier 
proposal,  the  prospective  lower  tier 
participant,  as  defined  in  45  CFR  Part  76, 
certifies  to  the  best  of  its  knowledge  and 
belief  that  it  and  its  principals: 

(a)  are  not  presently  debarred,  suspended, 
proposed  for  debarment,  declared  ineligible, 
or  volimtarily  excluded  from  participation  in 
this  transaction  by  any  federal  department  or 
agency. 

(b)  where  the  prospective  lower  tier 
participant  is  unable  to  certify  to  any  of  the 


above,  such  prospective  participant  shall 
attach  an  explanation  to  this  proposal. 

The  prospective  lower  tier  participant 
further  agrees  by  submitting  this  proposal 
that  it  will  include  this  clause  entitled 
"Certification  Regarding  Debarment, 
Suspension,  Ineligibility,  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions"  without  modification  in  all 
lower  tier  covered  transactions  and  in  all 
solicitations  for  lower  tier  covered 
transactions. 

[FR  Doc.  93-29704  Filed  12-3-93;  8:45  am) 

BIUJNO  CODE  41S4-01-P 


Centers  for  Disease  Control  and 
Prevention 

[Announcement  Number  412] 

Public  Health  Conference  Support 
Cooperative  Agreement  Program  for 
Human  Immunodeficiency  Virus  (HIV) 
Prevention 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1994 
funds  for  the  Public  Health  Conference 
Support  Cooperative  Agreement 
Program  tor  Human  Immunodeficiency 
Virus  (HTV)  Prevention.  The  Public 
Health  Service  (PHS)  is  committed  to 
achieving  the  health  promotion  and 
disease  prevention  objectives  of  Healthy 
People  2000.  a  PHS-led  national  activity 
to  reduce  morbidity  and  mortality  and 
improve  the  quality  of  Ufe.  This 
announcement  is  related  to  the  priority 
area  of  HIV  Infection.  (To  order  a  copy 
of  Healthy  People  2000  or  CDC's 
Strategic  Plan  for  Preventing  Human 
Immunodeficiency  Virus  (HIV)  Infection 
(July  8, 1992),  see  the  Section  WHERE  TO 
OBTAIN  ADOmONAL  INFORMATION.) 

Authority 

This  program  is  authorized  under 
sections  301  (42  U.S.C.  241)  and  310  (42 
U.S.C.  242n)  of  the  Public  Health 
Service  Act,  as  amended. 

Eligible  Applicants 

Eligible  applicants  include  nonprofit 
and  for-profit  organizations.  Thus, 
universities,  colleges,  research 
institutions,  hospitals,  other  public  and 
private  (e.g.,  community-based, 
national,  and  regional)  organizations, 
State  and  local  governments  or  their 
bona  fide  agents,  federally-recognized 
Indian  tribal  governments,  Indian  tribes 
or  Indian  tribal  organizations,  and 
small,  minority-  and/or  women-owned 
businesses  are  eligible  for  these 
cooperative  agreements. 


Availability  of  Funds 

Approximately  $300,000  is  available 
in  FY  1994  to  fund  approximately  10  to 
15  awards.  The  awards  will  average 
$22,00a'ahd  will  be  funded  with  a  12- 
month  budget  and  project  period.  The 
funding  estimate  may  vary  and  is 
subject  to  change,  based  on  availability 
of  funds.  Awards  will  initially  be  made 
on  a  contingency  basis  as  described  in 
the  PURPOSE  section. 

The  following  are  examples  of  the 
most  frequently  encountered  costs  that 
may  or  may  not  be  charged  to  the 
cooperative  agreement: 

A.  As  approved,  CDC  funds  may  be 
used  for  direct  cost  expenditures: 
Salaries,  speaker  fees,  rental  of 
conference  related  equipment, 
registration  fees,  and  transportation  cost 
(not  to  exceed  economy  class  fares)  for 
non-Federal  employees. 

B.  CDC  funds  may  not  be  used  for  the 
purchase  of  equipment,  payments  of 
honoraria,  organizational  dues, 
entertainment  or  personal  expenses, 
cost  of  travel  and  payment  of  a  full-time 
Federal  employee,  nor  per  diem  or 
expenses  odier  than  local  mileage  for 
local  participants. 

C.  CDC  funds  may  not  be  used  for 
reimbursement  of  indirect  costs. 

D.  Although  the  practice  of  handing 
out  novelty  items  at  meetings  is  often 
employed  in  the  private  sector  to 
provide  participants  with  souvenirs, 
Federal  funds  cannot  be  used  for  this 
purpose. 

E.  CDC  funds  may  be  used  for  only 
those  parts  of  the  conference 
specifically  supported  by  CDC  as 
documented  in  the  Notice  of 
Cooperative  Agreement  (award 
document). 

Purpose 

The  purpose  of  the  HTV-related 
conference  support  cooperative 
agreement  is  to  provide  partial  support 
for  non-Federal  conferences  to  stimulate 
efforts  to  prevent  the  transmission  of 
HTV.  CDC  will  collaborate  on 
conferences  that  specifically  focus  on 
preventing  HIV  transmission.  Because 
conference  support  by  CDC  creates  the 
appearance  of  CDC  co-sponsorship, 
there  will  be  active  participation  by 
CDC  in  the  development  and  approval 
of  those  portions  of  the  agenda 
supported  by  CDC  funds.  The  CDC 
funds  may  not  be  expended  for 
imsupported  portions  of  conferences. 
Conthigency  awards  will  be  made 
allowing  usage  of  only  25%  of  the  total 
amount  to  be  awarded  until  a  final  full 
agenda  is  approved  by  CDC.  This  will 
provide  funds  for  costs  associated  with 
preparation  of  the  agenda.  The 
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remainder  of  funds  will  be  released  only 
upon  acceptance  of  the  final  full  agenda. 
QX]  reserves  the  right  to  terminate  co- 
sponsorship  if  it  does  not  concur  vnth 
the  final  agenda. 

Program  Requirements 

CDC  will  provide  support  for 
conferences  that  are:  (1)  Directed  to 
local.  State,  national,  or  international 
personnel  contributing  to  HTV 
prevention  efforts;  and  (2)  focused  on 
the  application  of  research/evaluation 
findings  to  intervention  efforts  or  the 
application  of  these  prevention  efforts  to 
groups  whose  behaviors  place  them  at 
increased  risk  for  HIV  infection. 

Topics  concerned  with  issues  and 
areas  other  than  HTV  prevention  should 
be  directed  to  other  public  health 
agencies  or  in  accordance  with  current 
Federal  Register  Notices  (see  Federal 
Register  Notice  406  published  on 
October  28. 1993,  58  FR  58008). 

The  activities  related  to  the 
development  of  HTV  prevention 
conferences  require  substantial  CDC 
collaboration  and  involvement.  In 
conducting  activities  to  achieve  the 
purpose  of  the  program,  the  recipient 
shall  be  responsible  for  conducting 
activities  listed  in  section  A,  and  CDC 
will  be  responsible  for  conducting 
activities  listed  in  section  B: 

A.  Recipient  Activities 

1.  Manage  all  activities  related  to 
program  content  (e.g.,  objectives,  topics, 
attendees,  session  design,  workshops, 
special  exhibits,  speakers,  fees,  agenda 
composition,  and  printing).  Many  of 
these  items  may  be  developed  in  concert 
with  assigned  CDC  project  personnel. 

2.  Provide  draft  copies  of  the  agenda 
and  proposed  ancillary  activities  to  CDC 
for  acceptance.  Submit  copy  of  final 
agenda  and  proposed  ancillary  activities 
to  CDC  for  acceptance. 

3.  Determine  and  manage  all 
promotional  activities  (e.g.,  title,  logo,  ^ 
annotmcements,  mailers,  press).  CDC 
must  review  and  approve  the  use  of  any 
materials  with  reference  to  CDC 
involvement  or  support. 

4.  Manage  all  registration  processes 
with  participants,  invitees,  and 
registrants  (e.g.,  travel,  reservations, 
correspondence,  conference  materials 
and  hand-outs,  badges,  registration 
procedures). 

5.  Plan,  negotiate,  and  manage 
conference  site  arrangements,  including 
all  audio-visual  needs. 

6.  Develop  and  conduct  education 
and  training  programs  on  HIV 
prevention. 

7.  Collaborate  with  CDC  staff  in 
reporting  and  disseminating  results  and 
relevant  HTV  prevention  education  and 


training  information  to  appropriate 
Federal,  State,  and  local  agencies, 
health-care  providers.  HTV/ AIDS 
prevention  and  service  organizations, 
and  the  general  pubUc. 

B.  CDC  Activities 

1.  Provide  technical  assistance 
through  telephone  calls, 
correspondence,  and  site  visits  in  the 
areas  of  program  agenda  development, 
implementation,  and  priority  setting 
related  to  the  cooperative  agreement. 

2.  Provide  scientific  collaboration  for 
appropriate  aspects  of  the  program, 
including  selection  of  speakers, 
pertinent  scientific  information  on  risk 
factors  for  HIV  infection,  preventive 
measures,  and  program  strategies  for  the 
prevention  of  HIV  infection. 

3.  Accept  draft  agendas  and  the  final 
agenda  and  proposed  ancillary  activities 
prior  to  release  of  restricted  funds. 

4.  Assist  in  the  reporting  and 
dissemination  of  research  results  and 
relevant  HTV  prevention  education  and 
training  information  to  appropriate 
Federal,  State,  and  local  agencies, 
health-care  providers,  the  scientific 
community,  and  HTV/ AIDS  prevention 
and  service  organizations,  and  the 
general  public. 

C.  Letter  of  Intent 

Potential  applicants  must  submit  a 
one-page,  typewritten  letter  of  intent 
(LOI)  that  briefly  describes  the  title, 
location,  and  purpose  of  the  meeting,  its 
relationship  to  the  CDC  Funding 
Priorities  (see  the  section  FUNDING 
PRIORITIES),  the  date  of  the  proposed 
conference,  and  the  intended  audience 
(number  and  description).  This  letter 
should  also  include  the  estimated  total 
cost  of  the  conference  and  the 
percentage  of  the  total  cost  (which  must 
be  less  than  100%)  being  requested  from 
CDC.  LOI's  will  be  reviewed  by  CDC 
program  staff,  and  an  invitation  to 
submit  a  final  apphcation  will  be  made 
based  on  the  proposed  conference's 
relationship  to  the  CDC  Funding 
Priorities  and  on  availability  of  fimds. 
An  invitation  to  submit  an  application 
does  not  constitute  a  commitment  by 
CDC  to  fund  the  applicant. 

Note:  To  provide  for  adequate  time  to 
collaborate  on  the  meeting  agenda  and 
content,  applicants  should  allow  a  minimum 
of  3  months  from  the  application  due  date  to 
the  scheduled  date  of  the  conference.  (See 
the  section  LETTER  OF  INTENT  AND 
APPLICATION  SUBMISSION  AND 
DEADUNE.) 

Evaluation  Criteria 

LOI's  will  be  reviewed  by  CDC 
program  staff  for  consistency  with 
CDC's  HTV  prevention  goals  and 


priorities  and  the  purpose  of  this  ■ 
program.  An  invitation  to  submit  a  final 
application  will  be  made  on  the  basis  of 
the  proposed  conference's  relationship 
to  the  CDC  topics  of  special  interest,  the 
timing  of  the  meeting  or  conference  that 
would  allow  for  CDC  input,  and  on  the 
availabihty  of  funds. 

Applications  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria  (TOTAL  POINTS  AVAILABLE 
IS  100): 

A.  Proposed  Program  and  Technical 
Approach:  (50  points) 

Evaluation  will  be  based  on: 

1.  The  applicanf^^escription  of  the 
proposed  conference's  it  relates  to  HIV 
prevention  and  education,  including  the 
public  health  need  of  the  proposed 
conference  and  the  degree  to  which  the 
conference  can  be  expected  to  influence 
public  health  practices,  and  the  extent 
of  the  applicant's  collaboration  with 
other  agencies  serving  the  intended 
audience,  including  local  health  and 
education  agencies  concerned  with  HIV 
prevention. 

2.  The  applicant's  description  of 
conference  objectives  in  terms  of  quality 
and  specificity  and  the  feasibility  of  the 
conference  based  on  the  operational 
plan,  and  the  extent  to  which  evaluation 
mechanisms  for  the  conference  will  be 
able  to  adequately  assess  increased 
knowledge,  attitudes,  and  behaviors  of 
the  target  attendees. 

3.  The  quality  of  the  proposed  agenda 
in  addressing  the  chosen  HIV 
prevention/education  topic. 

4.  The  degree  to  which  conference 
activities  proposed  for  CDC  funding 
strictly  adhere  to  the  prevention  of  HIV 
transmission. 

B.  Applicant  Capability  (25  points) 

Evaluation  will  be  based  on: 

1.  The  adequacy  and  commitment  of 
institutional  resources  to  administer  the 
program. 

2.  The  adequacy  of  existing  and 
proposed  facilities  and  resources  for 
conducting  conference  activities. 

3.  The  degree  to  which  the  applicant 
has  established  and  used  critical 
linkages  with  health  and  education 
agencies  with  the  mandate  for  HIV 
prevention  (letters  of  support  from  such 
agencies  should  demonstrate  the 
linkages  specific  to  the  conference). 

C.  Qualifications  of  Program  Personnel: 
(25  points) 

Evaluation  will  be  based  on; 

1.  The  qualifications,  experience,  and 
commitment  of  the  principal  staff 
person,  and  his/her  ability  to  devote 
adequate  time  and  effort  to  provide 
effective  leadership. 
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2.  The  copipetence  of  associate  staff 
persons,  discussion  leaders,  and 
speakers  to  accomplish  conference 
objectives. 

3.  The  degree  to  which  the 
application  demonstrates  an  appropriate 
knowledge  level  of  all  key  personnel 
about  the  transmission  of  HIV,  as  well 
as  nationwide  information  and 
education  efforts  currently  underway 
that  may  affect,  and  be  affected  by,  the 
proposed  conference. 

D.  Budget  justification  and  Adequacy  of 
Facilities  (not  scored) 

The  proposed  budget  will  be 
evaluated  on  the  basis  of  its 
reasonableness,  concise  and  clear 
justification,  and  consistency  with  the 
intended  use  of  cooperative  agreement 
funds. 

Funding  Priorities 

CDC  is  especially  interested  in 
supporting  meetings  and  conferences  on 
the  following  topics: 

1.  Community  planning  for  HIV 
prevention,  including  the  Unkages 
between  prevention  and  care  services. 

2.  Prevention  of  HIV  infection  among: 
(1)  Underserved  populations,  (2)  high 
risk  populations,  including  both  in-  and 
out-of-school  youth  or  (3)  populations 
in  special  settings  (e.g.,  racial  and  ethnic 
minorities,  out-of-school  youth, 
incarcerated  persons,  men  who  have  sex 
with  men.  migrant  workers,  and 
injecting  drug  users).  Particxilar  interest 
will  be  given  to  populations  who  may 
be  affiliated  with  multiple  groups  (e.g., 
gay  men  of  color). 

3.  HIV  prevention  in  women  of 
reproductive  age  and  in  children. 

4.  Management  and  prevention  of 
coexisting  medical  conditions  (e.g., 
tuberculosis.  STDs,  hemophilia,  and 
mycobacterial  infections)  in  persons 
with  HTV  and  their  families  and 
partners. 

5.  Prevention  of  HIV  Infection  in 
health-care  settings. 

6.  Development  of  HTV  prevention 
strategies  with  a  broad  range  of 
commimity  partners  including  those 
who  have  not  traditionally  been 
involved  with  public  health  programs 
(e.g.,  business,  religious  leaders). 

7.  Development  of  prevention 
marketing  strategies,  including  various 
behavior  modification  messages  related 
to  sexual  practices  (e.g.,  abstinence, 
condom  use,  etc.). 

Public  comment  regarding  funding 
priorities  is  not  being  solicited  due  to 
time  constraints. 

Executive  Order  12372  Review 

Applications  are  not  subject  to  review 
as  governed  by  Executive  Order  12372, 


Intergovernmental  Review  of  Federal 
Programs. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
(CFDA) 

The  Catalog  of  Federal  Domestic 
Assistance  nimiber  is  93.118,  Acquired 
Immunodefwiency  Syndrome  (AIDS) 
activities. 

Other  Requirements 

HIV/ AIDS  Requirements 

Award  recipients  must  comply  with 
the  document  entitled  "Content  of  HIV/ 
AIDS-Related  Written  Materials, 
Pictorials,  Audiovisuals, 
Questionnaires,  Survey  Instruments, 
and  Educational  Sessions  in  Centers  for 
Disease  Control  Assistance  Programs 
(June  15, 1992)."  A  copy  is  included  in 
the  application  kit.  In  complying  with 
the  Program  Review  Panel  requirements 
contained  in  this  docimient,  recipients 
are  encouraged  to  use  an  existing 
Program  Review  Panel  such  as  the  one 
created  by  the  state  health  department's 
AIDS/HIV  prevention  program.  If  the 
recipient  forms  its  own  Program  Review 
Panel,  at  least  one  member  must  also  be 
an  employee  (or  a  designated 
representative)  of  an  appropriate  health 
or  education  agency,  consistent  with  the 
revised  Content  Guidelines.  The  names 
of  review  panel  members  must  be  listed 
on  the  Assurance  of  Compliance  form 
(CDC  Form  0.1113)  which  is  also 
included  in  the  application  kit.  Prior  to 
the  conduct  of  the  conference,  the 
Program  Review  Panel  must  submit  a 
report  indicating  that  all  materials, 
including  the  proposed  agenda,  have 
been  reviewed  and  approved.  A  copy  of 
the  proposed  agenda  must  be  included 
with  the  report.  The  final  agenda  must 
be  submitted  to  and  approved  by  CDC 
officials. 

Letter  of  Intent  and  Application 
Submission  and  Deadline 

The  original  and  two  copies  of  the 
LOI  must  be  postmarked  by  the 
following  deadline  date  to  be 
considered  in  the  application  cycles: 


after  CDC  staff  have  reviewed  the  LOI 
and  the  applicant  has  received  a  written 
invitation  to  submit  an  application  for 
funding.  An  invitation  to  submit  an 
application  does  not  constitute  a 
commitment  to  fund  the  applicant. 

The  original  and  two  copies  of  the 
application  must  be  submitted  on  PHS 
Form  5161-1  and  in  accordance  with 
the  schedule  below.  The  schedule  also 
sets  forth  the  earliest  possible  award 
date. 


Cycle 


1 
2 


EarHest  po6Sit>le 
award  date 


May  15,  1994  .... 
August  15.  1994 


Earliest  poesibte 
conterefKe  date 


June  15,  1994. 
September  1, 
1994. 


Cycle 

Letter  of  Intent 
due  date 

Application  due 
date 

1  

2  

January  13. 

1994. 
April  18,  1994  .... 

March  14,  1994. 
June  20,  1994. 

Following  submission  of  a  LOI, 
applications  may  be  submitted  only 


Applications  must  be  postmarked  on 
or  before  the  deadline  date  to  Clara  M. 
Jenkins,  Grants  Management  Officer, 
Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  255  East  Paces  Ferry  Road.  NE., 
room  320,  Atlanta,  GA  30305. 

1.  Deadline 

Apphcations  shall  be  considered  as 
meeting  the  deadline  if  they  are  either: 

A.  Received  on  or  before  the  deadline 
date,  or 

B.  Postmarked  on  or  before  the 
deadline  date  and  received  in  time  for 
submission  to  the  independent  review 
group.  (Applicants  should  request  a 
legibly  dated  U.S.  Postal  Service 
postmark  or  obtain  a  legibly  dated 
receipt  fi*om  a  commercial  carrier  or  the 
U.S.  Postal  Service.  Private  metered 
postmarks  will  not  be  acceptable  as 
proof  of  timely  maiUng.) 

2.  Late  Applications 

Applications  that  do  not  meet  the 
criteria  in  l.A.  or  l.B.  above  are 
considered  late  applications  and  will  be 
returned  to  the  applicant. 

Where  to  Obtain  Additional 
Information 

To  receive  additional  written 
information,  call  (404)  332^561.  You 
will  be  asked  to  leave  your  name, 
address,  and  phone  number,  and  will 
need  to  refer  to  Announcement  Number 
412.  You  will  receive  a  complete 
program  description,  information  on 
application  procedures,  a  list  of  the 
relevant  Healthy  People  2000  HIV 
objectives,  and  an  application  package 
containing  the  addresses  and  phone 
numbers  for  the  contact  personnel. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from  Mr. 
Kevin  Moore.  Grants  Management 
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Specialist,  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  255  East  Paces  Ferry  Road,  NE., 
room  320,  Atlanta,  GA  30305,  (404) 
842-6550.  Programmatic  technical 
assistance  may  be  obtained  firom  Mr. 
Dave  Brownell,  Program  Analyst.  Office 
of  the  Associate  Director  for  HTV  AIDS. 
Centers  for  Disease  Contrdl  and 
Prevention  (CDC),  1600  Clifton  Road. 
NE.,  Mailstop  E40,  Atlanta,  GA  30333, 
(404)  639-2918.  Please  refer  to 
Announcement  Number  412  when 
requesting  information  and  when 
submitting  your  application  in  response 
to  the  announcement. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People'  2000  (Full 
Report,  Stock  No.  017-O01-00474-0)  or 
Healthy  People  2000  (Summary  Report, 
Stock  No.  017-001-00473-1)  through 
the  Superintendent  of  Documents. 
Government  Printing  Office, 
Washington,  DC  20402-9325,  telephone 
(202)  783-3238. 

Single  copies  of  CDC's  Strategic  Plan 
for  Preventing  Human 
Immunodeficiency  Virus  (HIV)  Infection 
(July  8, 1992)  can  be  obtained  by  calling 
the  CDC  National  AIDS  Clearinghouse  at 
800-458-5231. 

Dated:  November  30, 1993. 
Robert  L.  Foster, 

Acting  Associate  Director  for  Management 
and  Operations  Centers  for  Disease  Control 
and  Prevention  (CDC). 

[FR  Doc.  93-29697  Filed  12-3-93;  8:45  am] 
BILLING  CODE  4160-1«-P 


Food  and  Drug  Administration 
[DocketNo.93M-0417] 

Collagen  Corporation:  Premarket 
Approval  of  Contigen^^^  Bard® 
Collagen  Implant 

AGENCY:  Food  and  Drug  Administration. 
HHS. 


ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  appUcation  by  Collagen 
Corportion,  Palo  Alto,  California,  for 
premarket  approval,  under  section  515 
of  the  Federal  Food.  Drug,  and  Cosmetic 
Act  (the  act),  of  the  ContigenTM  Bard® 
Collagen  Implant.  After  reviewing  the 
recommendation  of  the 
Gastroenterology-Urology  Devices 
Panel,  FDA's  Center  for  Devices  and 
Radiological  Health  (CDRH)  notified  the 
applicant,  by  letter  of  September  30. 
1993.  of  the  approval  of  the  application. 
DATES:  Petitions  for  administrative 
review  by  January  5, 1994. 


ADDRESSES:  Written  requests  for  copies 
of  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Parklawn  Dr.,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT:  Rao 

Nimmagadda,  Center  for  Devices  and 
Radiological  Healffr(HFZ-470),  Food 
and  Drug  Administration,  1390  Piccard 
Dr.,  Rockville.  MD  20850.  301-594- 
1220. 

SUPPLEMENTARY  INFORMATION:  On  April 
27. 1990,  Collagen  Corp.,  Palo  Alto,  CA 
94303.  submitted  to  CDRH  an 
application  for  premarket  approval  of 
the  ContigenTM  Bard®  Collagen  Implant. 
The  device  is  an  injectable  collagen  and 
is  indicated  for  use  in  the  treatment  of 
urinary  incontinence  due  to  intrinsic 
sphincter  deficiency  (poor  or  non- 
functioning bladder  outlet  mechanism)  - 
that  may  be  helped  by  a  locally  injected 
bulking  agent.  ContigenTM  implant 
therapy  is  intended  only  for  patients 
who  have  shown  no  improvement  in 
their  incontinence  for  at  least  12 
months. 

On  October  18, 1990,  the 
Gastroenterology-Urology  Devices  Panel 
of  the  Medical  Devices  Advisory 
Committee,  reviewed  and  recommended 
approval  of  the  application.  On 
September  30. 1993,  CDRH  approved 
the  application  by  a  letter  to  the 
applicant  from  the  Acting  Director  of 
the  Office  of  Device  Evaluation,  CDRH. 

A  simimary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

Opportunity  for  Administrative  Review 

SecUon  515(d)(3)  of  the  act  (21  U.S.C. 
360e(d)(3))  authorizes  any  interested 
person  to  petition,  under  section  515(g) 
of  the  act  (21  U.S.C.  360e(g)).  for 
administrative  review  of  CDRH's 
decision  to  approve  this  application.  A 
petitioner  may  request  either  a  formal 
hearing  under  part  12  (21  CFR  part  12) 
of  FDA's  administrative  practices  and 
procedures  regulations  or  a  review  of 
the  application  and  CDRH's  action  by  an 
independent  advisory  committee  of 
experts.  A  petition  is  to  be  in  the  form 
of  a  petition  for  reconsideration  under 
§  10.33(b)  (21  CFR  10.33(b)).  A 
petitioner  shall  identify  the  form  of 
review  requested  (hearing  or 


independent  advisory  committee)  and 
shall  submit  with  the  petition 
supporting  data  and  information 
showing  that  there  is  a  genuine  and 
substantial  issue  of  material  fact  for 
resolution  through  administrative 
review.  After  reviewing  the  petition, 
FDA  will  decide  whether  to  grant  or 
deny  the  petition  and  will  publish  a 
notice  of  its  decision  in  the  Federal 
Register.  If  FDA  grants  the  petition,  the 
notice  will  state  the  issue  to  be 
reviewed,  the  form  of  review  to  be  used, 
the  persons  who  may  participate  in  the 
review,  the  time  aod  place  where  the 
review  will  occur,  epd  other  details. 

Petitioners  may,  at  any  time  on  or 
before  January  5, 1994,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sees.  515(d).  520(h)  (21  U.S.C.  360e(d), 
360j(h)))  and  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 
Center  for  Devices  and  Radiological 
Health  (21  CFR  5.53). 

Dated:  November  19, 1993. 
Joseph  A.  Levitt. 

Deputy  Director  for  Regulations  Policy,  Center 

for  Devices  and  Radiological  Health . 

[FR  Doc.  93-29647  Filed  12-3-93;  845  am] 

BILLING  CODE  4ieO-01-F 


DEPARTMENT  OF  THE  INTERIOR 

Advisory  Council  on  Historic 
Preservation;  SES  Performance 
Review  Board 

AGENCY:  Advisory  Council  on  Historic 

Preservation. 

ACTION:  Notice  of  Senior  Executive 

Service  (SES)  Performance  Review 

Board  Appointments. 

SUMMARY:  This  notice  provides  the 
names  of  those  individuals  who  have 
been  appointed  by  the  Chairman  of  the 
Advisory  Council  on  Historic 
Preservation  to  serve  as  members  of  the 
Advisory  Council's  SES  Performance 
Review  Board.  Pursuant  to  the 
Memorandum  of  Understanding 
between  the  Advisory  Council  and  the 
Department  the  Interior,  the  SES 
performance  appraisal  plan  for  the 
Department  has  been  adopted  for  use  by 
the  Advisory  Council.  The  Performance 
Review  Board  will  review  the  appraisal, 
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award,  and  bonus  recommendations  for 

the  SES  meiSibers  of  the  Advisory 

Council  staff,  and  recommend  final 

action  to  the  Chairman.  This  notice  is  ^ 

processed  on  behalf  of  the  Advisory 

Council,  as  required  by  5  U.S.C 

4314(c)(4]. 

DATE:  These  appointments  are  effective 

October  21, 1993. 

FOR  FURTHER  INFORMATION  COfTTACT: 

Sharon  D.  Eller,  Personnel  Officer, 

Office  of  the  Secretary  (PSP), 

Department  of  the  Interior,  Washington. 

DC  20240,  Telephone  number:  (202) 

20&-6702. 

The  names  of  the  SES  Performance 
Review  Board  members  are: 
Mr.  Peter  J.  Basso  (Career),  Director. 

Office  ol  i'iscal  Services,  Federal 

Highway  Administration,  Department 

of  Transportation. 
I-Ir.  Charles  B.  Respass  (Career),  Deputy 

Assistant  Secretary  for  Operations, 

Department  of  State. 
Mr.  Jerry  L.  Rogers  (Career),  Associate 

Director  for  Cultural  Resources, 

National  Park  Service,  Department  of 

the  Interior. 

Dated:  November  30, 1993. 
Thomas  C.  Collier,  Jr.. 

Secretary's  Representative  to  the  Advisory 

Council  on  Historic  Preservation. 

IFR  Doc.  93-29705  Filed  12-3-93;  8:45  ami 

UUJNO  COOe  431(MtK-4l 


Bureau  of  Land  Management 
[NV-05O-fi2-4350-12] 

Notice  of  Interim  Closure  of  Public 
Lands  in  Portions  of  Piute  Valley, 
Eldorado  Valley,  and  Cottomvood 
Cove,  Stateline  Resource  Area,  Clark 
County,  NV 

SUMMARY:  Notice  is  hereby  given  that 
certain  Pablic  Lands  in  Nevada  are 
closed  to  vehicular  access  with  the 
exception  of  certain  designated  routes  of 
travel  and  for  administrative  purposes 
including  the  implementation  of 
resource  monitoring  and  research 
projects  and  maintenance  of  rights-of- 
way. 

This  closure  covers  Public  Lands  in 
portions  of  Piute  Valley,  Eldorado 
Valley,  and  Cottonwood  Cove.  The 
boundary  is  approximated  by  the  Lake 
Mead  National  Recreation  Area  and  the 
Eldorado  Mountains  on  the  east.  State 
Highway  164  and  the  Newberry 
Mountains  on  the  south,  the  Highland 
Range  on  the  west,  and  the  Eldorado 
Land  Sale  on  the  north. 

The  closure  affects  approximately  34 
miles  of  Bureau  of  Land  Management 
(BLM)  administered  roads  and  27  miles 
of  roads  formally  claimed  by  Gark 


County,  Nevada  under  Revised  Statute 
2477.  Roads  claimed  vmder  Revised 
Statutes  2477  will  be  designated  as  open 
except  those  that  have  been  formally 
reUnquished  by  the  Clark  County 
Commissioners  through  resolution 
passed  on  October  19, 1993.  An 
xmdetermined  number  of  two-track 
trails  will  be  affected. 

ORDER:  Notice  is  hereby  given  that 
effective  on  the  date  (fTpublication  of 
this  notice  in  the  Federal  Register,  the 

following  use  restrictions  will  be  in 
effect  on  Public  Lands  in  portions  of  the 
Piute  Valley  Tortoise  Management  Area 
(TMA),  portions  of  the  Eldorado 
Tortoise  Management  Area,  and  all  of 
the  Cottonwood  Cove  Tortoise 
Management  Area,  and  will  remain  in 
effect  until  the  Stateline  Resource 
Management  Plan  is  approved  and 
implemented. 

No  person  may  use,  drive  or 
otherwise  operate  a  motorized  vehicle 
except  on  those  routes  of  travel  that  are 
identified  on  the  ground  by  open  route 
signs. 

Exemptions  to  this  order  are  use  of 
existing  access  routes  to  residences, 
active  mining  operations  and 
communication  sites,  maintenance  and 
inspection  of  existing  rights-of-way,  and 
the  performance  of  resource  monitoring 
and  research  projects  by  Bureau  of  Land 
Management,  Nevada  Department  of 
Wildhfe,  and  U.S.  Fish  and  WildUfe 
Service  personnel  or  their  agents.  All 
other  exemptions  to  this  order  are  by 
written  authorization  of  the  Las  Vegas 
District  Manager  or  Stateline  Resource 
Area  Manager  only. 

All  mineral  activities,  including 
casual  use,  being  conducted  under  43 
CFR  3809  within  this  closure  must 
submit  a  Plan  of  Operations.  The  Plan 
of  Operations  must  conform  to  the  filing 
requirements  of  43  CFR  3809.1-5. 
Notices  filed  under  43  CFR  3809.1-3 
will  be  returned  to  the  operator  and  a 
plan  will  be  requested. 

The  legal  land  description  for  lands 
affected  by  this  closure  include  all  or 
portions  of  the  following: 

Piute  and  Eldorado  Valieys 

Mount  Diablo  Meridian 

T.  26  S.,  R.  61  E.,  Sees.  1, 12,  and  13. 

T.  26  S..  R.  62  E.,  Sees.  3-10  inclusive,  15- 

33  inclusive.  35,  and  36. 
T.  26  S..  R.  63  E.,  Sees.  19,  20,  and  28-33 

inclusive. 
T.  27  S.,  R.  62  B.,  Sees.  1, 12, 13,  24,  25,  and 

36. 
T.  27  S.,  R.  63  E.,  Sees.  3-10  inclusive,  14- 

23  inclusive,  and  27-35  inclusive. 
T.  28  S.,  R.  62  E.,  Sees.  1,  2, 11-17  inclusive, 

and  22-25  inclusive. 


T.  28  S.,  R.  63  E.,  Sees.  2-100  inclusive,  15- 
22  inclusive,  28-30  inclusive,  and  33. 

Cottonwood  Cot* 

Mount  piabfo  Meridian 

T.  26  S.,  R.  63  E.,  Sees.  22-29  inclusive,  and 

33-36  inclusive. 
T.  26  S.,  R.  64  E.,  Sec.  19,  and  Sees.  29-32 

inclusive. 
T.  27  S.,  R  63  E.,  Sees.  1-3  inclusive,  10- 

14  inclusive,  23-26  inclusive,  and  35-36 

inclusive. 
T.  27  S.,  R.  64  E.,  Sees.  5-9  inclusive,  16- 

21  inclusive,  and  26-36  inclusive. 
T.  28  S.,  R.  63  E.,  Sees.  1,  2,  and  10-15 

inclusive. 
T.  28  S.,  R.  64  E.,  Sees.  1-18  inclusive,  21- 

26  inclusive,  and  34-36  inclusive. 
T.  29  S.,  R.  64  E..  Sees.  1-3  inclusive,  9-16 

inclusive,  and  21-24  inclusive. 

Maps  identifying  these  lands, 
restrictions,  and  exempted  motorized 
vehicle  routes  are  available  at  the  Las 
Vegas  District  Office. 

Authority  for  this  interim  closure  and 
use  restrictions  is  found  in  43  CFR 
8364.1  and  8342.  Violation  of  these 
rules  are  punishable  by  a  fine  not  to 
exceed  $100,000  ($200,000  if  the 
violator  is  an  organization), 
imprisonment  not  to  exceed  12  months, 
or  both,  as  provided  for  imder  the 
Federal  Land  Policy  Management  Act 
(Pub.  L.  94-579)  as  amended  by  18 
U.S.C.  3571(b)(5). 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  interim  closure  and  use 
restrictions  is  to  provide  increased 
protection  for  desert  tortoise 
populations  and  their  habitat  until  final 
approval  and  implementation  of  the 
comprehensive  Stateline  Resource 
Management  Plan.  The  desert  tortoise  is 
listed  as  a  threatened  species  under  the 
Federal  Endangered  Species  Act  and  is 
afforded  increased  protection  under 
terms  of  the  Act. 

On  May  15, 1991  the  Bureau  of  Land 
Management  became  a  signatory  to  the 
Clark  County  Short-Term  Desert 
Tortoise  Habitat  Conservation  Plan.  On 
August*12, 1991  the  U.S.  Fish  and 
Wildlife  Service  approved  the  plan. 
Under  this  plan,  the  Bureau  of  Land 
Management  agreed  to  take  appropriate 
management  actions,  within  certain 
areas  established  for  conservation  of 
desert  tortoises  and  their  habitat, 
through  procedures  outUned  in  the 
plan.  Recommendations  were  made  to 
the  Bureau  of  Land  Management  by  the 
Clark  County  Habitat  Conservation  Plan 
Implementation  and  Monitoring 
Committee  that  certain  areas  within 
Piute  Valley,  Eldorado  Valley,  and 
Cottonwood  Cove  should  be  closed  to 
motorized  vehicular  traffic  except  for 
designated  roads  and  trails.  This  action 
would  afford  increased  protection  of 
desert  tortoises  and  their  habitat.  This 
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closure  will  provide  the  basis  for 
effective  enforcement  of  these  protective 
measures.  This  closure  is  adjacent  to 
and  compliments  a  previous  Interim- 
Closure  of  Public  Lands  in  Piute  Valley 
issued  by  Federal  Register  Notice  on 
Friday,  December  4. 1992  (Vol.  57,  No. 
234). 

EFFECTIVE  DATE:  This  order  is  effective 
on  the  date  of  publication  in  this 
Federal  Register,  and  will  remain  in 
effect  until  the  Stateline  Resource 
Management  Plan  is  completed  and 
implemented  and  this  order  is  rescinded 
by  the  Las  Vegas  District  Manager. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Ryan,  Acting  District  Manager,  Las 
Vegas  District,  4765  W.  Vegas  Drive, 
P.O.  Box  26569,  Las  Vegas,  NV  89126, 
or  Dan  Morgan,  Area  Manager,  Stateline 
Resource  Area,  4765  W.  Vegas  Drive, 
P.O.  Box  26569,  Las  Vegas,  NV  89126. 

Dated:  November  24, 1993. 
Gary  Ryan, 

Acting  District  Manager,  Las  Vegas,  NV. 
(PR  Doc.  93-29655  Filed  12-3-93;  8:45  am] 

BIUMG  CODE  4310-HC-M 


[CA-060-00-4210-05;  CACA  33573] 

Realty  Action,  Classification  of  Public 
l^nds  for  Recreation  and  Public 
Purposes,  Serial  Number  CACA  33573, 
San  Bernardino  County,  CA 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Realty  Action  CACA 
33573,  Lease/Conveyance  of  Lands  for 
Recreation  and  Public  Purposes.  This 
action  is  a  motion  by  the  Bureau  of  Land 
Management  and  the  County  of  San 
Bernardino,  California  to  make  available 
lands  identified  in  the  California  Desert 
Conservation  Area  Plan,  as  amended, 
not  needed  for  Federal  purposes  and 
having  potential  for  disposal  to  support 
community  expansion. 

OBJECTIVES:  (1)  The  Bureau  of  Land 
Management "s  ultimate  objective  is  that 
subject  landfills  will  be  timely  conveyed 
out  of  Federal  ownership. 

(2)  Lease  or  conveyance  of  the  lands 
will  be  subject  to  provisions  of  the 
Recreation  and  PubUc  Purposes  Act  and 
to  all  applicable  regulations  of  the 
SecretMy  of  the  Interior. 

(3)  No  portion  of  those  lands  that  have 
been  used  for  solid  waste  disposal  or  for 
any  other  purpose  that  the  authorized 
officer  determines  may  result  in  the 
disposal,  placement  or  release  of  any 
hazardous  substance  will  be  reconveyed 
to  the  United  States. 

(4)  The  subject  classification 
comprises  both  continuance  of  landfill 
operations  at  those  sites  previously 


authorized  imder  Recreation  and  Public 
Purpose  lease  and  new  operations  at  2 
sites  not  previously  leased  or 
developed. 

SUMMARY:  The  following  public  lands  in 
San  Bernardino  County  have  been 
examined  and  found  suitable  for 
classification  for  lease  or  conveyance  to 
the  Coimty  of  San  Bernardino, 
California  vmder  the  provisions  of  the 
Recreation  and  Public  Purposes  Act,  as 
amended  (43  U.S.C.  869  et  seq.): 

San  Bernardino  Meridian,  California 

T.2N.,  R.6E. 
Sec.  20:  lots  8,  9, 10,  SEV4SEV4. 
Sec.  21:  lots  5,  6,  SViSWV*. 
Sec.  28:  lots  1,  2,  NViNWV*. 
Sec.  29:  lots  1,  2.  N'/iNEv«NEV4. 
S'/iNEv«NEV«,  SEV4NEV4. 

Containing  657.92  acres,  more  or  less. 
Landers  landfill  (CAS-5788  and  CARI- 
05957). 

T.8N..  R.3E. 

See.  10:  S'/iSWV4SWV4. 

Sec  15:  NVaNWV4NWV4. 

Containing  40  acres,  more  or  less. 
Newberry  landfill  (CARI-06036). 
T.9N.,  R.2E. 

Sec.  30:  SV2SEV4SEV4NEV4. 

Containing  5  acres,  more  or  less.  Proposed 
Newberry  Transfer  Station. 
T.ION.,  R.2E. 

See.  22:  SWV4SWV4. 

Containing  40  acres,  more  or  less.  Yermo 
landfill  (CARI-03922). 
T.3N.,  R.5W. 

Sec.  13;  SEV4NEV4,  NEV4SEV4. 

Containing  80  acres,  more  or  less.  Hesperia 
landfill  (CARI-02794). 
T.6N.,  R.4W. 

Sec.  23:  NEV4,  SEV4N'WV4,  NEV4SWV4. 

Containing  240  acres,  more  or  less. 
Victorville  landfill  (CARI-06710)  and 
proposed  expansion  area. 
T.9N.,R.1W. 

See.  31:  NEV4,  NViSEV.. 

Sec.  32:  NWV4,  NV»SWV4. 

Containing  480  acres,  more  or  less.  Barstow 
landfill  (CAS-5787). 
T.IS.,  R.IOE. 

That  portion  of  the  NWV4  of  unsurveyed 
section  5  described  as  follows:  Beginning  at 
the  SWV4  of  section  32  T.lN.,  R.IOE.,  SBBM; 
thence  along  the  southerly  prolongation  of 
the  West  line  of  said  section  South  1,800  feet; 
thence  East  1.700  feet;  thence  North  0 
degrees,  0  minutes,  20  seconds  West  1,824.54 
feet  to  south  line  of  said  section  32;  thence 
South  80  degrees,  10  minutes,  22  seconds 
West  1,700  feet  to  the  point  of  beginning. 

Containing  71  acres,  more  or  less.  29  Palms 
landfill  (CARI-115), 

Ml  Diablo  Meridian,  California 

T25S.,  R.43E. 
Sec.  18:  N>/i  lot  4,  lot  5. 

Containing  48.02  acres,  more  or  less. 
Trona-Argus  landfill  (CARl-0670e). 


Together,  the  areas  described  comprise 
1661.94  acres,  more  or  less,  in  San 
Bernardino  County. 

Classification  of  public  lands  as 
suitable  for  public  purposes  is  recorded 
for  existing  landfill  sites  under  the  serial 
numbers  hsted  above. 

Under  Realty  Action  CACA  33573 
classification  of  public  lands  as  suitable 
for  lease  or  conveyance  will  serve  to 
terminate  and  replace  all  classifications 
hsted  above. 

Those  public  lands  not  previously 
appUed  for  or  classified  as  suitable  for 
public  purposes  are  described  as: 

San  Bernardino  Meridian,  California 

T.9N.,  R.2E. 

Sec.  30:  SV2SEV4SEV4NEV4. 

Containing  5  acres,  more  or  less  (proposed 
Newberry  Springs  Transfer  Station). 
T6N.,R.4W. 

Sec.  23:  NEV4. 

Containing  160  acres,  more  or  less 
Victorville  expansion  proposal). 

The  lands  are  not  needed  for  Federal 
purposes.  Lease  or  conveyance  is 
consistent  with  the  California  Desert 
Conservation  Area  Plan,  as  amended, 
and  would  be  in  the  public  interest.  The 
lands  are  situated  near  significant 
population  centers  and  conveniently 
accessible  by  paved  County  roads.  Prior 
to  conveyance,  an  environmental 
assessment  will  be  prepared.  Each  site 
will  be  evaluated  to  determine  the 
specific  acreage  suitable  for  conveyance, 

Conveyance  of  the  lands  for  each  site 
is  subject  to  receipt  of  certification  from 
the  applicant  that  the  contents  of 
current  landfills  do  not  threaten  human 
health  and  the  environment. 

The  terms  and  conditions  applicable 
to  a  lease  or  conveyance  are; 

A.  Reservations  to  the  United  States. 

1.  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of 
the  United  States.  Act  of  August  30, 
1890  (43  U.S.C.  945). 

2.  The  United  States  will  reserve  all 
mineral  deposits  in  the  land  together 
with  the  right  to  prospect,  mine  and 
remove  sudi  mineral  deposits  under 
apphcable  law. 

B.  Third  Party  Rights.  Public  lands  at 
the  Newberry  Transfer  Station  site  will 
be  leased  or  conveyed  subject  to  the 
following: 

1.  Those  rights  for  construction, 
operation  and  maintenance  of  a  30  inch 
gas  pipeline  granted  to  the  Southern 
Cahfomia  Gas  Company,  its  successors 
or  assigns,  by  right-of-way  Serial  No. 
CALA  0153666  under  the  Act  of 
February  25, 1920,  as  amended  (30 
U.S.C.  185). 

The  subject  land  parcel  at  29  Palms  is 
described  by  a  metes  and  bounds  survey 
submitted  by  the  applicant.  The  leased 
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parcel  caiwonly  be  conveyed  on  the 
approval  of  a  cadastral  survey 
description  of  the  parcel. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  public  lands  vdll 
be  segregated  from  all  other  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws 
and  mineral  leasing  laws,  except  for 
lease  or  conveyance  imder  the 
Recreation  and  Public  Purposes  Act  and 
except  for  free  use  permit  application 
CACA  33499  by  San  Bernardino  County 
of  37.5  acres  within  the  Victorville 
expansion  proposal  area  under  the 
Materials  Act  of  1947. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice,  interested 
persons  may  submit  comments 
regarding  the  proposed  lease/ 
conveyance  or  classification  of  the  lands 
to  the  Area  Manager.  Barstow  Resource 
Area.  150  Coolwater  Lane.  Barstow,  CA 
92311.  (619)  256-3591.  Any  adverse 
comments  will  be  reviewed  by  the 
District  Manager,  California  Desert 
■  District.  In  the  absence  of  any  adverse 
comments,  the  classification  will 
become  effective  60  days  from  the  date 
of  publication  of  this  notice. 

Dated:  November  22, 1993. 
Karla  K  Jl.  Swanson, 
Area  Manager. 
[FR  Doc.  93-29381  Filed  12-3-93;  8;45  am] 

BOUNO  CODE  4310-40-41 


IUT-942-4210-;  UTU-72581] 

Notice,  Exchange  of  Lands  and 
Interest  in  Lands  as  Provided  by  Public 
Law  103-93 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

action:  Notice. 


SUMMARY:  Public  Uw  103-93.  dated 
October  1. 1993.  titled  "Utah  Schools  ^ 
and  Lands  Improvement  Act  of  1993," 
authorized  the  Federal  Government  to 
exchange  lands  and  other  interests  in 
lands  with  the  State  of  Utah  in  order  to 
eliminate  State  land  inholdings  within 
the  Navajo  and  Goshute  Indian 
Reservations,  and  units  of  the  National 
Forest  and  National  Park  Systems.  This 
notice  summarizes  the  major  provisions 
of  that  Act  and  describes  the  segregation 
of  certain  Federal  lands  from  operation 
of  the  public  land  laws,  including  the 
mining  laws. 

EFFECTIVE  DATE:  October  1,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Randy  Massey.  BLM  Utah  State  Office. 
P.O.  Box  45155.  Salt  Lake  City.  Utah 
84145-0155. 

SUPPLEMENTARY  INFORMATION:  The 
following  described  public  lands  have 


been  determined  to  be  suitable  for 

exchange  pursuant  to  Public  Law  103- 

93: 

Salt  Lake  Meridian 

Blue  Mountain  Telecommunication  Site 

T.  5  S.,  R.  25  E.. 
Sec  30,  all. 

Beaver  Mountain  Ski  Resort  Site 

Wasatch/Cache  National  Forest 

T.  14N.,R.  3E., 

Sec.  1,  SVi;  (surface  only) 

Sec.  12.  E'/i,  N'/iNWVi;  (surface  only) 

Sec.  13.  Ni/jNEV4.  (surface  only) 
T.  14  N.,  R.  4  E.. 

Sec  5  SWV«; 

Sec.  6,  lots  6  and  7,  EV2SWV4,  SEV4; 

Sec.  7.  lots  1-4.  EVzW'/i.  E'/i; 

Sec.  8  all; 

Sec.  18,  lol  1,  N'AN'/iNE'A,  NE'ANW'A; 

Sec.  25,  lots  1-4,  WV2WV2  (all,  short 
section). 

The  areas  identified  aggregate  3,618.63 
acres  in  Cache  and  Uintah  Counties. 

In  accordance  with  Public  Law  103- 
93,  the  lands  described  above  are  hereby 
segregated  from  entry  under  the  public 
land  laws,  including  the  mining  laws. 
The  segregation  of  the  above  described 
lands  shall  terminate  upon  issuance  of 
a  patent  or  other  document  of 
conveyance  to  such  lands,  or  upon 
publication  of  a  notice  in  the  Federal 
Register  of  a  termination  of  the 
segregation. 

Additional  offers  to  the  State  of  Utah 
include  the  following: 

1.  The  unleased  coal  located  in  the 
Winter  Quarters  Tract,  the  Crandall 
Canyon  Tract,  the  Cottonwood  Tract, 
and  the  Solder  Creek  Tract.  (Location 
and  legal  descriptions  of  these  tracts  are 
on  file  in  the  Utah  State  Office  of  the 
Bureau  of  Land  Management  at  the 
address  fisted  above.) 

2.  All  royalties  receivable  by  the 
United  States  with  respect  to  coal  leases 
in  the  Quitchupah  (Convulsion  Canyon) 
Tract. 

3.  A  portion  of  the  royalties  receivable 
by  the  United  States  with  respect  to 
Federal  geothermal.  oil.  gas.  or  other 
mineral  interests  in  Utah  which  on 
December  31. 1992.  were  under  lease 
and  covered  by  an  approved  permit  to 
drill  or  plan  of  development  and  plan  of 
reclamation,  were  in  production,  and 
were  not  under  administrative  or 
judicial  appeal.  No  offer  shall  be  for 
royalties  aggregating  more  than  50  per 
centiun  of  the  total  appraised  value  of 
the  State  lands.  No  offer  shall  be  made 
which  would  enable  the  State  of  Utah  to 
receive  royalties  exceeding  $50,000,000. 

If  the  total  value  of  lands  and  interest 
therein  and  royalties  offered  to  the  State 
is  less  than  the  total  value  of  the  State 
lands  identified,  the  Secretary  of  the 


Interior  shall  offer  to  the  State,  lands 
which  have  been  identified  for  disposal 
in  Resource  Management  Plans,  as  of 
December  31. 1992. 

In  wotihange  for  the  lands  and 
interests  therein,  and  royalties,  the  State 
shall  convey  school  and/or  institutional 
trust  lands  located  within  the  Navajo 
and  Goshute  Indian  Reservations,  and 
imits  wdthin  the  National  Forest  and 
National  Park  Systems.  Maps  and  legal 
descriptions  of  these  lands  are  available 
at  the  Utah  State  Office  of  the  Bureau  of 
Land  Management,  324  South  State 
Street,  Salt  Lake  City,  Utah. 

All  Exchanges  authorized  under  this 
Act  shall  be  for  equal  value. 
Ted  D.  Stephenson. 
Chief,  Branch  of  Lands  and  Minerals 
Operations. 
[FR  Doc.  93-29656  Filed  12-3-93;  8:45  am) 


BILUNO  CODE  4310-OO-M 


[UT-933-04-4332-01] 

Utah  Bureau  of  Land  Management: 
Maps  for  Identification  of  Boundaries 
for  Implementation  of  the  BLM's 
Interim  Management  Policy  and 
Guidelines  for  Lands  Under 
Wilderness  Review 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Annoimcement  of  proposed 
Utah  BLM  Policy  and  Availability  of 
Boundary  Maps  for  Implementation  of 
BLM's  Interim  Management  Policy  and 
Guidelines  for  Lands  Under  Wilderness 
Review  (BLM  Manual  H-85501-1). 


SUMMARY:  The  Utah  BLM  hereby 
announces  the  availabifity  of  a  newly 
developed  set  of  boundary  maps  for 
lands  under  wilderness  review  in  Utah 
and  establishes  the  poUcy  of  utilizing 
these  maps  as  the  standard  for 
identification  of  boimdaries  for 
implementation  of  the  BLM  Interim 
Management  Policy  and  Guidelines  for 
Lands  Under  Wilderness  Review. 
Copies  of  these  maps  are  available  for 
public  review  at  the  Utah  State  Office 
and  all  District  and  Area  Offices.  These 
maps  clarify  the  location  of  study  area 
boundaries  and  correct  errors  and 
resolve  inconsistencies  found  in 
previous  maps  of  Utah  BLM  lands  under 
wilderness  review. 
DATES:  Utah  BLM  proposes  to 
implement  this  policy  on  February  4, 
1994.  Any  comments  on  the  maps  or 
BLM's  proposed  policy  should  be 
submitted  prior  to  that  date. 
ADDRESSES:  Written  comments  should 
be  sent  to:  State  Director,  Bureau  of 
Land  Management,  Utah  State  Office, 
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P.O.  Box  45155.  Salt  Lake  City.  Utah 
84145-0155. 

FOR  FURTHER  INFORMATION  CONTACT: 

Margaret  Kelsey,  Wilderness  Program 
Leader.  Utah  State  Office,  (801)  539- 
4068. 

SUPPLEMENTARY  INFORMATION:  The  Utah 
BLM  currently  manages  3.265.240  acres 
in  96  areas  under  the  BLM  Interim 
Management  Policy  and  Guidelines  for 
Lands  Under  Wilderness  Review  (BLM 
Manual  H-8550-1).  These  areas  were 
established  by  decisions  made  in  several 
wilderness  inventories  beginning  in 
1979  under  authority  of  sections  202 
and  603  of  Federal  Land  Policy  and 
Management  Act  of  1976.  BLM's 
inventory  decisions  have  been  the 
subject  to  much  controversy,  and 
several  versions  of  maps  have  been 
produced  in  response  to  identification 
of  Instant  Study  Areas,  accelerated 
inventories,  initial  and  intensive 
inventories,  and  revisions  of  inventory 
decisions  in  response  to  appeals  and 
court  decisions.  Following  the 
inventories,  BLM  published  maps  of 
study  areas  in  a  E>raft  and  Final 
Environmental  Impact  Statement  and  in 
a  Wilderness  Study  Report. 

The  existence  of  several  generations 
and  versions  of  maps  at  different  scales 
and  levels  of  detail  has  led  to  confusion 
regarding  the  identification  of  study 
area  boimdaries  for  purposes  of  interim 
management  and  protection  of 
wilderness  values.  As  part  of  BLM's 
wilderness  studies,  the  Utah  State  Office 
produced  a  set  of  maps  for  use  in  the 
legislative  portion  of  the  wilderness 
review.  Any  inconsistencies  and  errors 
found  in  previous  maps  were  resolved 
and  corrected  as  the  legislative  maps 
were  produced.  These  maps  have  been 
copied  and  are  available  at  BLM  offices 
throughout  the  State. 

The  proposal  made  in  this  Federal 
Register  announcement  is  to  utilize  the 
legislative  maps  as  the  official 
boundaries  of  study  areas  for  interim 
management  of  wilderness  values. 
G.  William  Lamb. 
Acting  State  Director. 

IFR  Doc.  93-29657  Filed  12-3-93;  8:45  am] 
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Bureau  of  Reclamation 

Improve  Water  Management 
Capabilities  at  Arrowwood  National 
WiMiife  Refuge  to  Offset  Impacts 
Caused  by  Rood  Control  Operation  of 
Jamestown  Reservoir,  Stutsman 
Courrty,  ND 

AGENCY:  Bureau  of  Reclamation. 
Interior. 


ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  (NEPA)  of  1969,  as  amended,  the 
Bureau  of  Reclamation  (Reclamation) 
will  prepare  an  environmental  impact 
statement  (EIS)  on  the  proposed  Federal 
action  to  improve  water  management 
strategies  at  Arrowwood  National 
Wildhfe  Refuge  (NWR)  to  offset  impacts 
caused  by  flood  control  operation  of 
Jamestown  Reservoir,  a  component  of 
the  Garrison  Diversion  Unit  (GDU), 
Stutsman  County,  North  Dakota. 

Arrowwood  NWR  is  located  on  the 
James  River  in  Stutsman  and  Foster 
Counties  of  North  Dakota.  The  refuge  is 
comprised  of  four  pools:  Arrowwood 
Lake,  Mud  Lake.  Jim  Lake,  and  Depuy 
Marsh.  The  refuge  lies  within  the  flood 
pool  of  Jamestown  Reservoir  and  is 
adversely  affected  by  flood  control 
operations.  Because  Jamestown 
Reservoir  operations  have  affected  the 
refuge,  mitigation  is  required  under  the 
Garrison  Diversion  Unit  Reformulation 
Act  in  accordance  with  the  Fish  and 
Wildlife  Coordination  Act,  the  National 
Wildlife  Refuge  System  Administration 
Act  of  1966  (16  U.S.C.  688dd).  and  the 
Federal  Aid  to  Wildlife  Act  (16  U.S.C. 
699i),  their  respective  regulations  (50 
CFR  parts  29  and  80).  and  other 
legislative  mandates.  Reclamation,  in 
coordination  with  the  Fish  and  Wildlife 
Service  (Service),  is  evaluating  the  use 
of  drawdown  channels  with  associated 
control  structures  and  reregulation  of 
the  normal  summer  target  elevation 
(joint-use  pool)  and  normal  winter  target 
elevation  (conservation  pool)  at 
Jamestown  Reservoir  to  achieve  refuge 
compatibility  for  existing  conditions. 
The  purpose  of  the  project  is  to  mitigate 
for  impacts  caused  by  operation  of 
Jamestown  Reservoir,  an  existing  feature 
of  the  GDU.  The  goal  of  the  proposed 
project  is  to  ultimately  allow  the  refuge 
to  improve  management  abilities  for 
migratory  waterfowl  and  resident 
species  and  improve  habitat  during 
normal  and  dry  years  to  offiset  adverse 
impacts  due  to  flood  storage  in  high 
runoff  years. 

DATES  AND  LOCATIONS:  Scoping  meetings 
will  be  held  to  obtain  ideas  and 
information  from  the  pubUc  on 
formulation  of  alternatives  and/or 
concerns  with  any  proposed  mitigation 
measures.  Scoping  meetings  are 
scheduled  as  follows: 

•  7  p.m.,  January  5. 1994.  at  the  Law 
Enforcement  Center,  205  6th  St.  NE.. 
Jamestown.  North  Dakota. 

•  7  p.m..  January  6. 1994,  at  the  North 
Dakota  Game  and  Fish  Auditorium,  100 


North  Bismarck  Expressway.  Bismarck. 
North  Dakota. 

FOR  FURTHER  MFORMATKM  CONTACT. 

Project  Manager.  Bureau  of  Reclamation, 
Attention:  MS-lOO,  PO  Box  1017, 
Bismarck.  ND  58502;  telephone:  (701) 
250-4242. 

SUPPLEMENTARY  INFORMATION:  Since 
1990,  representatives  from  Reclamation, 
the  Service,  and  other  concerned 
agencies  have  been  meeting  as  an 
interagency  study  team  to  review  and 
develop  potential  measures  for 
mitigating  impacts  to  the  Arrowwood 
NWR  from  Jamestown  Reservoir 
operations.  All  measures,  past  and 
future,  have  been  or  will  be  designed  to 
improve  water  management  capabilities 
and  improve  wildhfe  habitat  on  the 
refuge.  To  date,  the  2.8-mile  Jim  Lake 
drawdown  channel  (Final  Finding  of  No 
Significant  Impact  and  Environmental 
Assessment  Document  No.  MS-1 50-91- 
09,  August  1991)  is  the  only  mitigation 
measure  that  has  been  constructed.  The 
proposed  EIS  will  evaluate,  among  other 
reasonable  alternatives,  four  additional 
drawdown  channels,  their  associated 
control  structures,  and  reregulation  of 
the  joint-use  and  conservation  pools  at 
Jamestown  Reservoir. 

Reclamation's  earlier  efforts  at 
rectifying  refuge  water  management 
problems  using  drawdown  channels  led 
to  a  public  perception  that  the  channels 
were  a  means  to  continue  construction 
of  the  GDU  supply  works.  Authorized 
plans  for  GDU  involve  moving  Missouri 
River  water  to  the  James  River. 

Reclamation  wishes  to  proceed  with 
the  development  and  implementation  of 
a  mitigation  plan  at  Arrowwood  Refuge 
to  oibet  impacts  caused  by  operation  of 
Jamestown  Reservoir.  Reclamation 
acknowledges  that  the  channels  under 
consideration  could  also  be  used  at 
some  future  date  to  bv'pass  Missouri 
River  water  around  the  refuge  pools; 
however,  before  such  chaimels  could  be 
used  for  this  purpose,  a  comprehensive 
NEPA  compliance  document  for  GDU 
would  be  necessary.  The  channel 
capacity  will  be  sized  no  larger  than  is 
actually  needed  to  convey  flows  needed 
to  offset  impacts  caused  by  the 
operation  of  Jamestown  Reservoir. 

Furthermore,  the  administration  does 
not  support  funding  for  completion  of 
the  principal  supply  works  or  a  non- 
Indian  irrigation  component.  Therefore, 
it  is  Reclamation's  position  that  further 
construction  of  the  GDU  supply  works 
is  not  a  reasonably  foreseeable  future 
action  in  the  context  of  this  proposed 
action  or  of  the  related  NEPA 
compliance.and  would  not  be  evaluated 
in  this  EIS. 
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Alternatives  to  be  evaluated  in  the  EIS 
will  be  d^eloped  to  assure  refuge 
compatibility  under  the  Refuge 
Administration  Act.  The  preferred 
option  is  to  mitigate  onsite  to  the  extent 
practicable. 

At  minimum,  the  following  measures 
(physical  features)  or  various 
combinations  thereof  will  be  addressed 
in  the  EIS: 

•  Jim  Lake  Drawdown  Channel 
Extension:  A  3.1-mile  extension  of  the 
Jim  Lake  drawdown  channel  could  be 
constructed,  removing  high  spots  in  the 
James  River  channel  below  Arrowwood 
NWR,  thereby  improving  autumn  water 
drawdown  capabilities  of  the  refuge.  A 
crossing  could  be  constructed  across 
Jamestown  Reservoir  flood  pool  to 
maintain  present  access  for  adjacent 
landowners.  This  crossing  could  also 
provide  a  potential  location  for  a  fish 
barrier  to  prevent  rough  fish  from 
moving  into  the  refuge  from  Jamestown 
Reservoir. 

•  Arrowwood  Lake  Drawdown 
Channel:  A  charmel  could  be 
constructed  between  the  south  end  of 
Arrowwood  Lake  and  the  north  end  of 
Jim  Lake.  The  channel  would  be  located 
entirely  within  the  refuge  along  the  east 
side  of  Mud  Lake.  This  channel  would 
facilitate  drawdown  of  Arrowwood  Lake 
and  would  allow  the  refuge  to  manage 
water  levels  in  Mud  Lake  independently 
of  Arrowwood  Lake  levels  under  low 
and  normal  flow  conditions. 

•  Upper  Jim  Lake  Channel:  A  channel 
could  be  constructed  from  the  upper 
end  of  Jim  Lake  to  the  Jim  Lake 
drawdown  channel.  The  channel  would 
be  located  entirely  within  the  refuge. 
This  would  allow  the  refuge  to  manage 
Jim  Lake  water  levels  independently  of 
the  levels  in  upstream  pools  under  low 
and  normal  flows. 

•  Upper  Arrowwood  Channel:  A 
channel  could  be  constructed  from  the 
James  River  just  north  of  Arrowwood 
Lake  to  the  south  end  of  Arrowwood 
Lake.  The  channel  would  be  located 
entirely  within  the  refuge.  This  channel 
would  allow  the  refuge  to  manage  water 
levels  in  Arrowwood  Lake 
independently  of  James  River  inflows 
under  low  and  normal  flow  conditions. 

•  Reregulation  of  Joint-Use  and 
Conservation  Pools  at  Jamestown 
Reservoir:  The  normal  summer  target 
level  could  be  lowered  from  1432.7 
mean  sea  level  (m.s.l.)  to  approximately 
1431.0  m.s.l.  The  normal  winter  target 
could  be  lowered  from  1429.8  m.s.l.  to 
approximately  1428.0  m.s.l.  This  would 
result  in  a  small  increase  in  available 
flood  storage.  Since  this  is  about  1.7  feet 
lower  for  both  winter  and  summer, 
flows  downstream  would  not  be  affected 
except  when  flood  inflows  exceed  these 


targets,  resulting  in  a  slight  increase  in 
the  duration  of  releases  from  Jamestown 
Reservoir. 

•  Structures:  Spillway  structures  at 
Arrowwood  and  Jim  Lakes  could  be 
replaced.  Additional  low  level  control 
structures  could  be  constructed  at 
Arrowwood  and  Jim  Lakes  and  Depuy 
Marsh. 

•  Offsite  Mitigation:  If  additional 
mitigation  would  be  required  after  all 
reasonable  onsite  measures  are 
implemented,  consideration  would  be 
given  to  mitigation  measures  outside 
Arrowwood  NWR.  Possible  options  for 
off-refuge  mitigation  include,  but  are  not 
limited  to:  land  acquisition  and 
development,  wetland  creation/ 
enhancement,  and/or  island 
construction. 

The  draft  EIS  is  expected  to  be 
completed  and  available  for  review  and 
comment  by  the  autumn  or  winter  of 
1994. 

For  more  information  concerning  the 
EIS  or  to  offer  suggestions  as  to 
significant  environmental  issues  or 
additional  alternatives,  you  should 
contact  the  Project  Manager  at  the  above 
address. 

Dated:  November  30, 1993. 
Donald  R.  Glaser, 

Deputy  Commissioner. 

IFR  Doc.  93-29698  Filed  12-3-93;  8:45  am] 
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Environmental  Impact  Statement 
Related  of  New  Rules  and  Regulations 
for  Implementing  the  Reclamation 
Reform  Act  of  1982 

AGENCY:  Bureau  of  Reclamation, 
Interior. 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  Bureau  of  Reclamation 
(Reclamation)  intends  to  propose  new 
rules  and  regulations  for  implementing 
the  Reclamation  Reform  Act  of  1982 
IRRA),  as  amended,  43  U.S.C.  390aa,  et 
seq.,  and  to  prepare  an  environmental 
impact  statement  (EIS),  pursuant  to 
section  102(2)(c)  of  the  National 
Environmental  Policy  Act  of  1969 
(NEPA),  as  amended,  42  U.S.C.  4332. 
The  EIS  will  address  the  effects  of 
various  alternatives  considered  in 
developing  proposed  new  rules  and 
regulations.  These  regulations  will 
apply  to  Reclamation  projects  in  the  17 
Western  States:  Arizona,  California, 
Colorado,  Idaho,  Kansas,  Montana, 
Nebraska,  Nevada,  New  Mexico,  North 
Dakota,  Oklahoma,  Oregon,  South 
Dakota,  Texas,  Utah,  Washington,  and 
Wyoming. 


A  separate  notice  of  intent  to  propose 
rulemaking  will  be  published  in  the 
"proposed  rule"  section  of  the  Federal 
Register. 

OATE$  /VNP  ADDRESSES:  Reclamation  is 
scheduling  scoping  meetings  throughout 
the  Western  States  to  provide  the  public 
with  the  opportunity  to  identify  the 
issues  and  regulatory  alternatives, 
which  it  believes  should  be  considered 
in  the  EIS.  These  scoping  meetings  are 
scheduled  for: 

•  Billings,  Montana;  January  11, 1994, 
Sheraton  Hotel.  27  North  27th  Street.  1 
p.m.  to  3  p.m. 

•  Fresno,  California;  January  12. 
1994.  Holiday  Inn  Center  Plaza — Saloon 
B.  2233  Ventura,  7  p.m.  to  9  p.m. 

•  Salt  Lake  City,  Utah;  January  18, 
1994,  Salt  Lake  Hilton,  150  West  500 
South,  7  p.m.  to  9  p.m. 

•  Phoenix,  Arizona;  January  19,  1994, 
Pointe  Hilton  South  Mountain,  7777 
South  Point  Parkway,  7  p.m.  to  9  p.m. 

•  Spokane.  Washington;  January  25, 
1994,  BPA  Office,  Conference  Room 
ABC,  707  West  Main,  Suite  500, 1  p.m. 
to  3  p.m. 

•  Portland,  Oregon;  January  26,  1994, 
Red  Lion— Lloyd  Center,  1000  Northeast 
Multonomah,  7  p.m.  to  9  p.m. 

•  Denver,  Colorado;  January  27, 1994, 
Sheraton  Hotel.  360  Union  Boulevard, 
Lakewood.  1  p.m.  to  3  p  m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Rusty  Schuster,  Attention;  D-5604. 
Bureau  of  Reclamation,  PO  Box  25007, 
Denver  CO  80225.  To  be  placed  on  a 
maihng  list  for  any  subsequent 
information,  either  write  Mr.  Rusty 
Schuster  or  telephone  (303)  236-1061, 
extension  237. 

SUPPLEMENTARY  INFORMATION:  Among 
other  things,  the  RRA  modified  the 
ownership  limitations  for  receiving 
Reclamation  irrigation  water, 
established  limitations  on  the  amount  of 
leased  land  that  is  eligible  to  receive 
Reclamation  irrigation  water  at  a  non- 
full-cost  rate,  and  required  the 
development  of  water  conservation 
plans.  On  April  13. 1987.  rules  and 
regulations  were  promulgated  to.modify 
the  original  Acreage  Limitation  Rules 
and  Regulations  (dated  December  6, 
1983)  43  C.F.R.  part  426.  The  1987  rules 
and  regulations  were  challenged  in  the 
United  States  District  Court,  Eastern 
District  of  California,  by  the  Natural 
Resources  Defense  Council  (NRDC)  for 
failing  to  comply  with  the  NEPA  in  the 
promulgation  of  rules.  As  the  result  of 
a  "Settlement  Contract"  entered  into  in 
September  1993,  among  the  Department 
of  the  Interior  (Interior),  the  Department 
of  Justice,  and  the  NRDC,  acting  on 
behalf  of  itself  and  others,  which 
contract  pertains  to  the  litigation  styled 


NRDC.  et  a},  v.  Beard.  9th  Cir.  Nos.  92- 
15640  and  92-15643,  Reclamation  is 
required,  in  part,  to: 

1.  Consider  proposing  new 
regulations  implementing  the  RRA  in 
the  17  Western  States. 

2.  Prepare  an  EIS,  in  compHance  with 
the  NEPA,  addressing  the  impact  of  the 
various  alternatives  considered  in  the 
development  of  proposed  new  rules  and 
regulations.  The  "Settlement  Contract" 
provides  that  among  the  alternatives 
considered.  Reclamation  shall  include 
tiered  pricing,  water  conservation  rules, 
alternatives  designed  to  achieve  the 
greatest  degree  of  water  conservation 
and  environmental  restoration  possible 
under  the  RRA,  alternatives  that  require 
Reclamation  to  collect  all  data  necessary 
for  the  enforcement  of  RRA,  and 
alternatives  that  require  making  water 
conserved  through  RRA  available  for 
fish  and  wildlife  and  other  beneficial 
purposes. 

3.  Consider  the  impacts  to  water 
quality  and  fisheries  of  reduced 
irrigation,  resulting  from  different 
pricing  requirements,  stronger 
conservation  requirements,  and  stricter 
acreage  limitation  enforcement. 

4.  Use  all  relevant  compiled  data 
currently  in  Interior's  possession. 
Additional  data  need  be  collected  only 
as  required  by  NEPA  and  its 
implementing  regulations. 

5.  Hold  hearings  to  receive  comments 
on  the  draft  EIS  and  proposed  rules. 

6.  Complete  the  proposed  rules  and 
draft  EIS  by  December  1, 1994,  and  the 
final  rules  and  EIS  by  August  1, 1995. 

Dated:  November  30. 1993. 

J.  William  McDonald, 

Assistant  Commissioner,  Resources 
Kfanagement. 

[PR  Doc.  93-29700  Filed  12-3-93;  8:45  ami    " 
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INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731-TA-663 
(Preliminary)] 

Certain  Paper  Clips  From  the  People's 
Republic  of  China 

Determination 

On  the  basis  of  the  record  i  developed 
in  the  subject  investigation,  the 
Commission  unanimously  determines, 
pursuant  to  section  733(a)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1673b(a)),  that 
there  is  a  reasonable  indication  that  an 
industry  in  the  United  States  is 


materially  injured  by  reason  of  imports 
from  the  People's  Republic  of  China 
(China)  of  certain  paper  chps,  provided 
for  in  subheading  8305.90.30,  and 
reported  under  statistical  reporting 
number  8305.90.3010,  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States,  that  are  alleged  to  be  sold 
in  the  United  States  at  less  than  fair 
value  (LTFV).2 

Background 

On  October  13, 1993,  a  petition  was 
filed  with  the  Commission  and  the 
Department  of  Commerce  by  ACCO 
USA,  Inc.,  Wheeling,  IL,  and  Noesting, 
Inc.,  Bronx.  NY,  alleging  that  an 
industry  in  the  United  States  is 
materially  injured  or  threatened  with 
material  injury  by  reason  of  LTFV 
imports  of  certain  paper  clips  from 
China.  Accordingly,  effective  October 
13. 1993,  the  Commission  instituted 
antidumping  investigation  No.  731-TA- 
663  (Preliminary). 

Notice  of  the  institution  of  the 
Commission's  investigation  and  of  a 
pubUc  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Commission,  Washington,  DC, 
and  by  publishing  the  notice  in  the 
Federal  Register  of  October  20, 1993  (58 
F.R.  54169).  The  conference  was  held  in 
Washington,  DC,  on  November  3. 1993, 
and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  coimsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to 
the  Secretary  of  Commerce  on 
November  29. 1993.  The  views  of  the 
Commission  are  contained  in  USITC 
Publication  2707  (November  1993). 
entitled  "Certain  Paper  Clips  from  the 
People's  Republic  of  China: 
Investigation  No.  731-TA-663 
(Preliminary)." 

By  order  of  the  Commission. 

Issued:  November  29. 1993. 
Donna  R.  Koehnke, 
Secretary. 

[PR  Doc.  93-29670  Filed  12-3-93;  8:45  am) 
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United  States-Canada  Free-Trade 
Agreement:  Probable  Economic  Effect 
on  U.S.  Industries  and  Consumers  of 
Immediate  Elimination  of  U.S.  Tariffs 
on  Certain  Articles  From  Canada 

AGENCY:  United  States  International 

Trade  Commission. 

ACTION:  Institution  of  investigation . 


>  The  record  is  defined  in  sec.  207.2(0  of  the 
Commission's  Rules  of  Practice  and  Procedure  f  19 
CFR  207.2(0). 


»  The  imported  paper  clipi  covered  by  this 
investigaUon  include  paper  clips  made  wholly  of 
wire  of  base  metal,  whether  or  not  galvanized, 
whether  or  not  plated  with  nickel  or  other  base 
metal  (e.g.,  copper),  with  a  wire  diameter  between 
D.64  and  1.91  millimeters,  regardless  of  physical 
configuration,  except  as  specifically  excluded.  The 
covered  products  may  have  a  rectangular  or  ring- 
like  shape  and  include,  but  are  not  limited  to,  clips 
commercially  referred  to  as  "No.  1"  clips,  "No.  3" 
clips.  "Jumbo"  or  "Giant"  clips,  "Gem"  clips, 
"Frictioned"  clips,  "Perfect  Gems,"  "Marcel  Gems," 
"Universal"  clips.  "Nifly"  clips,  "Peerless"  clips. 
"Ring"  clips,  and  "Glide-on"  clips. 


SUMMARY:  Follovdng  receipt  on 
November  5, 1993,  of  a  request  from  the 
U.S.  Trade  Representative  (USTR) 
pursuant  to  authority  delegated  by  the 
President,  the  Commission  instituted 
investigation  No.  332-348  under  section 
332(g)  of  the  Tariffed  of  1930  (19 
U.S.C.  1332(g))  to  adCise  the  President, 
with  respect  to  each  dutiable  article 
listed  in  the  USTR's  notice  published  in 
the  Federal  Register  of  November  9, 
1993  (58  FR  59498],  of  its  judgment  as 
to  the  probable  economic  effect  of  the 
immediate  elimination  of  the  U.S.  tariff, 
under  the  United  States-Canada  Free- 
-  Trade  Agreement,  on  domestic 
industries  producing  Uke  or  directly 
competitive  articles,  and  on  consumers. 
USTR  asked  that  the  Commission 
provide  its  advice  not  later  than  90  days 
after  the  Commission  received  the 
request,  or  in  this  case  by  February  3 
1994. 

EFFECTIVE  DATE:  November  5. 1993. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
project  leader.  Ms.  Gail  Bums  (202- 
205-2501),  Minerals,  Metals,  and 
Miscellaneous  Manufactures  Division. 
Office  of  Industries.  U.S.  International 
Trade  Commission.  500  E  Street  SW.. 
Washington.  DC  20436.  For  information 
on  legal  aspects  of  the  investigation 
contact  William  Gearhart  of  the 
Commission's  Office  of  the  General 
Counsel  (202-205-3091).  The  media 
should  contact  Peg  O'Laughlin.  Director. 
Office  of  Public  Affairs  (202-205-1819). 
Hearing-impaired  persons  can  obtain 
information  on  this  study  by  contacting 
our  TDD  terminal  on  (202-205-1810). 

Background 

Pursuant  to  the  provisions  of  the 
United  States-Canada  Free  Trade 
Agreement,  on  June  30. 1993,  the 
Governments  of  the  United  States  and 
Canada  entered  into  an  agreement 
concluding  the  third  round  of 
consultations  on  accelerated  elimination 
of  import  duties  on  certain  articles 
under  the  agreement.  In  the  course  of 
the  consultations,  it  was  discovered  that 
certain  products  that  had  been  the 
subject  of  petitions  for  duty  removal, 
and  for  which  public  notice  had  been 
given  for  consideration  in  the 
consultations,  were  not  classified  by  the 
U.S.  Customs  Service  in  the  tariff 
provision  indicated  for  the  product  in 
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the  public  notice.  The  Governments  of 
the  United  States  and  Canada  agreed 
that  upon  conclusion  of  the  third  round 
of  consultations,  the  United  States     ^ 
would  correct  the  procedural 
deSciencies  in  order  to  conclude  the 
consultations  on  these  remaining 
products.  Man  specifically,  the  USTR 
requested  that  the  Commission  provide 
advice  with  respect  to  the  following 
articles — 

1005.90.40    Popping  com  prepared  and 
packaged  for  use  in  microwave  ovens. 

6002.43.00    Knitted  {abric.  24  gauge, 

composed  of  high  strength,  nonmelting, 
aromatic  polyamide  staple  yam, 
pnxiuced  on  simplex  apparatus,  certified 
by  the  importer  as  intended  fat  use  in 
the  manufacture  of  high  temperature 
resistant  gloves. 

8538.90.00    Parts  for  protectors  of 

subheading  8536.20.00,  certified  by  the 
importer  as  intended  for  use  in  electric 
motors. 

9031.80.00    Checking  gauges  (crimp 
calipers). 

9503.90.50    Balloons  of  metallized  film  of 
plastic. 

WRITTEN  SUBMISSIONS:  Interested  persons 
are  invited  to  submit  written  statements 
concerning  the  investigation.  Written 
statements  should  be  received  by  the 
close  of  business  on  December  17, 1993. 
Commercial  or  financial  information 
which  a  submitter  desires  the 
Commission  to  treat  as  confidential 
must  be  submitted  on  separate  sheets  of 
paper,  each  clearly  marked 
"Confidential  Business  Information"  at 
the  top.  All  submissions  requesting 
confidential  treatment  must  conform 
with  the  requirements  of  section  201.6 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (19  CFR  201.6).  All 
written  submissions,  except  for 
confidential  business  information,  will 
be  made  available  for  inspection  by 
interested  persons.  All  submissions 
should  be  addressed  to  the  Secretary  at 
the  Commission's  office  in  Washington, 
DC. 

Issued:  November  30. 1993. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  93-29672  Filed  12-3-93;  8:45  ami 

BILUNQ  COOC  TO2O-0a-P 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  DodMl  No.  30186  (Sub  No.  2)] 

Tongue  River  Railroad  Co. — 
Construction  artd  Operation  of 
Additional  Rail  Una  From  Ashland  to 
Dackar,  in  Rosalmd  and  Big  Horn 
Counties,  Montana 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  intent  to  prepare  a 

supplemental  draft  environmental 

impact  statement. 

SUMMARY:  The  Section  of  Energy  and 
Environment  (SEE)  hereby  notifies  all 
interested  parties  in  this  proceeding  that 
SEE  will  prepare  a  Supplemental  Ehttft 
Environmental  Impact  Statement 
(SDEIS).  In  the  Draft  Environmental 
Impact  Statement  (DEIS),  served  July  17, 
1992,  SEE  prehminarily  concluded  that 
the  Four  Mile  Creek  Alternative  was  the 
environmentally  preferable  route. 
However,  based  on  comments  to  the 
DEIS  and  further  investigation 
(including  site  visits),  it  appears  that 
applicant's  prefiarred  route,  rather  than 
the  Four  Mile  Creek  Alternative,  is  the 
environmentally  preferable  route.  The 
SDEIS  will  address  this  issue  and  will 
be  served  on  all  the  parties  and  made 
available  to  the  pubbc.  There  will  be  a 
45-day  comment  period  from  the  date 
the  SDEIS  is  served  to  allow  the  public 
opportunity  to  comment.  After  assessing 
all  the  comments  to  the  SDEIS,  SEE  will 
then  issue  a  Final  Environmental  Impact 
Statement  which  will  include  SEE's 
final  recommendations  to  the 
Commission. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dana  White  (202)  927-6214  or  Elaine 
Kaiser,  Chief,  Section  of  Energy  and 
Environment  (202)  927-5449.  TDD  for 
hearing  impaired:  (202)  927-5721. 

Decided:  December  1, 1993. 

By  the  Conunission,  Elaine  K.  Kaiser, 
Chief,  Section  of  Energy  and  Environment, 
Office  of  Economics. 
Sidney  L.  Strickland,  Jr., 
Secretary. 
[FR  Doc.  93-29761  Filed  12-3-93;  8:45  ami 

BIUJNO  CODE  7036-01-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Application 

Pursuant  to  §  1301.43(a)  of  title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  August  25, 1993, 
0MB  Pharmaceutical  Partners,  HC-02 


Box  19250.  Gurabo,  Puerto  Rico  00778- 
9250.  made  application  to  the  Drug 
Enforcement  Administration  PEA)  for 
registration  as  a  bulk  manufacturer  of 
the  b^c, classes  of  controlled 
substances  listed  below: 


Drug: 

Atfentanil  (9737)  . 
.  Sutentana  (9740) 

Fentanyl  (9601) ., 


Sct>edule 


Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application  and 
may  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
CFR  1301.54  and  in  the  form  prescribed 
by  21  CFR  1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  bearing  may  be  addressed 
to  the  Director,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  United  States 
Department  of  Justice,  Washington,  DC 
20537,  Attention:  DEA  Federal  Register 
Representative  (CCR),  and  must  be  filed 
no  later  than  (30  days  from  publication). 

Dated:  November  24, 1993. 
Gene  R.  Haislip, 

Director,  Office  of  Diversion  Control.  Drug 
Enforcement  Administration. 
[FR  Doc.  93-29660  Filed  12-3-^3;  8:45  am) 
BILUNO  CODE  441»-0Q-M 


Manufacturer  of  Controlled 
Substances;  Application 

Pursuant  to  §  1301.43(a)  of  title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  October  27, 1993, 
Upjohn  Company,  7171  Portage  Road, 
M.L  7011-126-5,  Kalamazoo,  Michigan 
49001,  made  applications  to  the  Drug 
Enforcement  Administration  PEA)  for 
registration  as  a  bulk  manufactiu-er  of 
the  Schedule  I  controlled  substance  2,5- 
Dimethoxyamphetamine  (7396). 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application  and 
may  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
CFR  1301.54  and  in  the  form  prescribed 
by  21  CFR  1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  bearing  may  be  addressed 
to  the  Director,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  United  States 
Department  of  Justice,  Washington,  DC 
20537,  Attention:  DEA  Federal  Register 
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Representative  (CCR),  and  must  be  filed 
no  later  than  (30  days  fi'om  publication). 

Dated:  November  24, 1993. 
Gene  R.  Haislip, 

Director,  Office  of  Diversion  Control,  Drug 

Enforcement  Administration. 

[FR  Doc.  93-29659  Filed  12-3-93;  8:45  am) 

HLUNO  CODE  441»-0»-M 


reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
John  Cruden, 

Chief  Environmental  Enforcement  Section. 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  93-29653  Filed  12-3-93;  8:45  ami 
BIUJNQ  CODE  4410-01-M 


Lodging  of  Consent  Decree  Pursuant 
to  the  Clean  Air  Act,  42  U.S.C. 
7522{a)(3KB) 

In  accordance  with  Departmental 
policy.  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Beany's  Mufflerland, 
Inc..  Civil  Action  No.  C-2-92-469,  was 
lodged  on  November  19, 1993  with  the 
United  States  District  Court  for  the 
Southern  District  of  Ohio. 

The  Consent  Decree  is  in  settlement  of 
claims  alleged  in  connection  with  the 
auto-tampering  provisions  of  the  Clean 
Air  Act  (sections  205  and  203(a)(3)(Bj) 
("the  Act").  42  U.S.C.  7524  and 
7522(a)(3)(B)  (1989).  The  Consent 
Decree  requires  Beany's  to  pay  the 
United  States  $15,000  and  to  take  steps 
to  remedy  38  past  catalytic  converter 
violations,  and  prevent  future  violations 
of  the  Act. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
fi-ora  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  Beany's 
Mufflerland,  Inc..  DOJ  Ref.  #90-5-2-1- 
165?. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  2  Nationwide  Plaza,  4th 
Floor,  280  No.  High  Street,  Columbus, 
Ohio  43215;  the  Field  Operation  and 
Support  Division.  United  States 
Environmental  Protection  Agency,  401 
M.  Street  SW.,  Washington,  DC  20460; 
and  at  the  Consent  Decree  Library,  1120 
G  Street.  NW..  4th  Floor.  Washington. 
DC  20005.  (202)  624-0892.  A  copy  of 
the  proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  fi-om  the 
Consent  Decree  Library.  1120  G  Street. 
NW.,  4th  Floor,  Washington,  DC  20005. 
In  requesting  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $4.00  (25  cents  per  page 


Lodging  of  Consent  Decree  Pursuant 
to  the  Clean  Air  Act 

In  accordance  with  Departmental 
pohcy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  partial  consent 
decree  in  United  States  v.  Petro  Power 
Insulation.  Inc..  et  al..  Civil  Action  No. 
C-91-1490  MHP,  was  lodged  on 
November  19, 1993  with  the  United 
States  District  Court  for  the  Northern 
District  of  California.  The  complaint 
alleged  that  Petro  Power  Insulation,  Inc., 
Tosco  Corporation,  Chevron  USA,  Inc., 
and  Gaylord  Container  Corporation 
violated  the  Clean  Air  Act,  42  U.S.C. 
7401  et  seq..  and  the  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
for  asbestos,  40  CFR  part  61,  subpart  M. 
Under  the  terms  of  the  proposed  partial 
consent  decree,  Petro  Power  Insulation, 
Inc.,  Tosco  Corporation,  and  Chevron 
USA  agree  to  pay  a  civil  penalty  of 
$210,000,  to  comply  with  certain 
injunctive  provisions  and  to  pay 
stipulated  penalties  for  violation  of  the 
partial  consent  decree. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natiiral  Resources  Division,  Department 
of  Justice.  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  Petro 
Power  Insulation.  Inc.,  et  al..  DOJ  Ref. 
#90-5-2-1-1562. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  450  Golden  Gate 
Avenue,  P.O.  Box  36055,  San  Francisco, 
California  94102;  the  Region  IX  Office  of 
the  Environmental  Protection  Agency, 
75  Hawthorne  Street,  San  Francisco, 
California  94105-3901;  and  at  the 
Consent  Decree  Library.  1120  G  Street, 
NW.,  4th  Floor,  Washington,  DC  20005, 
(202)  624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street,  NW..  4th 
Floor,  Washington,  DC  20005.  In 
requesting  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $7.50  (25  cents  per  page 


reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
John  C  Cruden, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  93-29652  Filed  12-3-93;  8:45  am) 
BILUNQ  CODE  4410-01-H 


NATIONAL  COMMISSION  ON 
MANUFACTURED  HOUSING 

Meeting 

AGENCY:  National  Commission  on 
Manufactured  HoiKing. 
ACTION:  Notice  of  th^December  meeting 
is  canceled.  Commissioners  need  time 
to  prepare  for  negotiation. 


SUMMARY:  In  accordance  with  the 

Federal  Advisory  Committee  Act.  Public 

Law  101-625,  as  amended,  the  NaUonal 

Commission  on  Manufactured  Housing 

announces  a  forthcoming  meeting  of  the 

Commission. 

DATES:  December  9-10. 1993. 

ADDRESSES:  Holiday  Inn  Old  Town.  480 

King  Street,  Alexandria,  VA  22314. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cannehta  Pratt,  Administrative  Officer, 

The  National  Commission  on 

Manufactured  Housing,  301  N.  Fairfax 

Street,  suite  110,  Alexandria,  VA  22314 

(703) 603-0440. 

TYPE  OF  MEETING:  Open. 

Cannelita  R.  Pratt, 

Administrative  Officer. 

[FR  Doc.  93-29759  Filed  12-3-93;  8:45  am] 

BtLUNG  CODE  aaao-EA-M 


Meeting 

AGENCY:  National  Commission  on 
Manufactured  Housing. 
ACTION:  Notice  of  meeting. 


SUMMARY:  In  accordance  with  the 

Federal  Advisory  Committee  Act,  Public 

Law  101-625,  as  amended,  the  National 

Commission  on  Manufactured  Housing 

annoimces  a  forthcoming  meeting  of  the 

Commission. 

DATES: 

January  5. 1994,  8:30  a.m.-5  p.m.. 

General  Session 
January  6, 1994,  8:30  a.m.-5  p.m.. 

General  Session 
January  7, 1994.  8:30  a.m.-3  p.m.. 

General  Session 
ADDRESSES:  Holiday  Inn  Old  Town,  480 
King  Street,  Alexandria,  VA  22314. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carmehta  Pratt,  Administrative  Officer. 
The  National  Commission  on 
Manufactured  Housing,  301  N.  Fairfax 
Street,  suite  110,  Alexandria.  VA  22314 
(703) 603-0440. 


64340 


Federal  Register  /  Vol.  58.  No.  232  /  Monday.  December  6,  1993  /  Notices 


TYPE  OF  MEETMO:  Open. 
Cumelita  ^  Pratt, 

Administrative  Officer. 

(FR  Doc.  93-29760  Filed  12-3-93;  8:45  am] 

■UMQ  COM  MaO-CA-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANfTIES 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  National  Endowment  for  the 

Arts. 

action:  Notice. 

summary:  The  National  Endowment  for 
the  Arts  (NEA)  has  sent  to  the  Office  of 
Management  and  Budget  (0MB)  a 
request  for  clearance  of  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35). 

DATES:  Comments  on  this  information 
collection  must  be  submitted  by  January 
5, 1994. 

ADDRESSES:  Send  comments  to  Mr. 
Steve  Semenuk,  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  726  Jackson  Place,  NW.,  Room 
3002,  Washington  DC  20503;  (202-395- 
7316).  In  addition,  copies  of  such 
comments  may  be  sent  to  Ms.  Judith  E. 
O'Brien,  National  Endowment  for  the 
Arts,  Administrative  Services  Division, 
Room  203, 1100  Pennsylvania  Avenue, 
NW.,  Washington  DC  20506;  (202-682- 
5401). 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Judith  E.  O'Brien,  National  Endowment 
for  the  Arts,  Administrative  Services 
Division,  Room  203, 1100  Permsylvania 
Avenue.  NW.,  Washington  DC  20506; 
(202-682-5401). 

SUPPLEMENTARY  INFORMATION:  The 
Endowment  requests  the  review  of  a 
revision  of  a  currently  approved 
collection  of  information.  This  entry  is 
issued  by  the  Endowment  and  contains 
the  following  information: 

(1)  The  title  of  the  form;  (2)  how  often 
the  required  information  must  be 
reported;  (3)  who  will  be  required  or 
asked  to  report;  (4)  what  the  form  will 
be  used  for;  (5)  an  estimate  of  the 
number  of  responses;  (6)  the  average 
burden  hours  per  response;  (7)  an 
estimate  of  the  total  numt>er  of  hours 
needed  to  prepare  the  form.  This  entry 
is  not  subject  to  44  U.S.C.  3504(h). 

Title:  Request  for  Advance  or 
Reimbursement  (Long  Form). 

Frequency  of  Collection:  One-time. 

Respondents:  Seasonal  and/or  on- 
going organizational  endowment 
grantees. 


Use:  Endowment  organizational 
grantees  with  seasonal  support  are 
required  to  use  this  form  to  report  on  a 
grant's  progress  before  the  final  release 
of  grant  funds. 

Estimated  Number  of  Respondents: 
1.400. 

Average  Burden  Hours  per  Response: 
1. 

Total  Estimated  Burden:  1.400. 
Judith  E.  O'Brien, 

Management  Analyst,  Administrative 
Services  Division,  National  Endowment  for 
the  Arts. 
[FR  Doc.  93-29702  Filed  12-3-93;  8:45  am] 

BILUNO  COOe  75)7-01-M 


NATIONAL  LABOR  RELATIONS 
BOARD 

Order  Delegating  Authority  to  the 
General  Counsel 

Before  Chairman  James  M.  Stephens, 
Members  Dennis  M.  Devaney  and  John  N. 
Raudabaugh. 

Issued:  November  22, 1993. 

The  Board  anticipates  that  it  may  lack 
a  quorum  for  the  transaction  of  business 
for  a  temporary  period  in  the  near 
future.!  At  the  same  time,  the  Board 
recognizes  that  it  has  a  continuing 
responsibility  to  fulfill  its  statutory 
obligations  in  the  most  effective  and 
efficient  manner  possible.  Parties 
subject  to  the  Board's  jurisdiction  will 
continue  to  file  unfair  labor  practice 
cases,  some  of  which  may  require 
injunctive  relief  under  section  10(j)  of 
the  Act.  While  it  might  reasonably  be 
argued  that  the  remaining  Members  of 
the  Board  could,  even  in  the  absence  of 
a  quorum,  authorize  10(j)  litigation,  the 
Board  has  decided  that  it  should  avoid 
litigation  over  the  vahdity  of  such 
authorization  by  temporarily  delegating 
the  authority  to  seek  section  10(j)  relief 
to  the  General  Counsel. 

Accordingly,  in  order  to  assure  that 
the  Agency  will  be  able  to  meet  its 
obligations  to  the  public  in  cases  where 
section  10(j)  reUef  is  warranted,  the 
Board  has  decided  on  this  delegation 
during  the  period  in  which  the  Board  is 
at  less  than  three  Members. 

This  delegation  is  made  under  the 
authority  granted  to  the  Board  under 
sections  3,  4,  6  and  10  of  the  National 
Labor  Relations  Act.  Accordingly,  the 
Board  delegates  to  the  General  Counsel 
and  Acting  General  Counsel  full  and 
final  authority  and  responsibility  on 
behalf  of  the  Board,  for  initiating  and 


1  The  five  Member  Board  is  currently  at  three 
Memben,  one  of  whom.  Member  Raudabaugh,  i«  in 
recess  appointment  which  will  expire  at  the  sine 
die  adjournment  of  the  current  session  of  Congress. 


prosecuting  injunction  proceedings  as 
provided  for  in  section  10(j)  of  the 
NLRA  provided  that  upon  the 
appointment  of  a  new  Board  Member 
said  delegation  shall  thereby  be 
revoked.  * 

This  delegation  relates  to  the  internal 
management  of  the  National  Labor 
Relations  Board  and  is  therefore, 
pursuant  to  5  U.S.C.  553,  exempt  &x)m 
the  notice  and  comment  requirements  of 
the  Administrative  Procedure  Act. 
Further,  public  notice  and  comment  is 
impractical  because  of  the  immediate 
need  for  Board  action,  The  public 
interest  requires  that  this  delegation 
take  effect  immediately. 

All  existing  delegations  of  authority  to 
the  General  Coimsel  and  to  staff  in  effect 
prior  to  the  date  of  this  order  remain  in 
full  force  and  effect.  For  the  reasons 
given  above,  the  Board  finds  good  cause 
to  make  this  order  effective  immediately 
in  accordance  with  5  U.S.C.  553(d}. 

By  direction  of  the  Board. 
John  C  Tniesdale, 
Executive  Secretary. 
(FR  Doc.  93-29661  Filed  12-3-93;  8:45  am) 

BIUJNG  CODE  7545-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Office  of  Polar  Programs 

Permit  Issued  Under  the  Antarctic 
Conservation  Act  of  1978 

AGENCY:  National  Science  Foimdation. 

ACTION:  Notice  of  permits  issued  imder 
the  Antarctic  Conservation  Act  of  1978, 
Public  Law  95-541. 

SUMMARY:  The  National  Science 
Foundation  (NSF)  is  required  to  pubUsh 
notice  of  permits  issued  under  the 
Antarctic  Conservation  Act  of  1978. 
This  is  the  required  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  F.  Forhan,  Permit  Office,  Office 
of  Polar  Programs,  National  Science 
Foundation,  Washington,  DC  20550. 

SUPPLEMENTARY  INFORMATION:  On 

October  15, 1993  the  National  Science 

Foundation  published  a  notice  in  the 

Federal  Register  of  permit  applications 

received.  Antarctic  Waste  Management 

permit,  was  issued  to  J.L.  Bengtson  on 

November  30, 1993. 

Guy  G.  Guthridge, 

Acting  Permit  Officer.  Office  of  Polar 

Programs. 

[FR  Doc.  93-29692  Piled  12-3-93;  8:45  am] 

BIUJNO  CODE  755S-01-M 


NUCLEAR  REGULATORY 

coiyNyHSsiON 

[Docfcrt  No.  08016055;  Byprtxltiet  MMrials 
UceoM  Na  34-19089-Ot] 

Receipt  of  PMtion  for  Director** 
Decision  Under  10  CFR  2J06; 
Advanced  IWedical  Systems,  fnc. 

Ntrtice  is  hereby  given  that  the 
Nudbar  Regulatory  Commission  Staff 
has  received  a  Petition  dated  August  2, 
1993,  filed  by  William  B.  Schatz  on 
behalf  of  the  Northeast  Ohio  Regional 
Sewer  District  ("Petitioner"  or 
"District").  The  Petition  requests, 
pursuant  to  10  CFR  2.206,  that  the  NRC 
institute  a  proceeding  to  modify  the 
license  of  Advanced  Medical  Systems, 
Inc.  ("AMS")  to  require,  inter  alia,  that 
AMS  provide  adequate  financial 
assurance  to  cover  public  liability 
pursuant  to  section  170  of  the  Atomic 
Energy  Act  of  1954.  as  amended,  42 
U.S.C  2210.  The  District  aUeges  the 
following  bases  for  this  request:  (1) 
There  is  a  large  volume  of  evidence 
indicating  prior  discharge  of  Gobalt-60 
to  the  sanitary  sewer,  and  (2)  hundreds 
of  curies  of  loose  cobaIt-60  remain  in 
AMS's  London  Road  facility. 

This  portion  of  Petitioner's  request  is 
being  treated  as  a  separate  matter  from 
the  District's  Petition  pursuant  to  10 
CFR  2.206  of  March  3, 1993,  receipt  of 
which  was  published  in  the  Federal 
Registw  on  April  13, 1993  (58  FR 
19282).  The  NRC  wiU  take  appropriate 
action  on  the  Petition  within  a 
reasonable  time. 

The  August  2, 1993,  Petition  raises 
another  issue  that  is  separate  from  its 
request  for  action  against  AMS, 
regarding  advance  notification  to  the 
District  from  NRC  licensees  in  its 
service  area  before  release  of 
radioactivity  into  the  sanitary  sewer.  In 
view  of  the  similarity  of  this  issue  to  the 
subject  of  a  rulemaking  petition  already 
filed  by  the  District,  also  dated  August 
2. 1993,  the  NRC  staff  is  consolidating 
this  request  for  advance  notice  of  sewer 
disposal  of  radioactive  material  with 
that  rulemaking  petition. 

A  copy  of  the  Petition  is  available  for 
inspection  and  copying  in  the 
Commission's  Public  Document  Room, 
2120  L  Street,  NW..  Washington,  DC 
20555,  and  at  the  Local  Public 
Document  Room,  Perry  Public  Library, 
3753  Main  Street.  Perry,  Ohio  44081. 

Dated  at  Rockville,  Maryland,  thi«  24th  day 
of  November  1993. 
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F<»  the  Nuclear  Regulatory  Commission. 
Robnt  M.  Beraero, 

Dinctor,  Office  of  Nuclear  Atotarial  Safbty 
and  Safeguards. 

[FR  Doc.  93-29730  Filed  12-3-93;  8:45  am) 
sauNS  coee  79»o-«i-« 


Cameo  Diagnostic  Centre,  Ine^ 
Springfield,  Massachusetts;  Order 
Imposing  a  CIvU  Monetary  Penalty 

[Docket  Ho.  030-29567  and  License  No.  20- 
27908-01  and  EA  93-005] 

I 

Cameo  Diagnostic  Centre,  Inc. 
(Licensee),  Springfield,  Massachusetts, 
is  the  holder  of  Byproduct/Source 
Material  License  No.  20-27908-01 
(License),  issued  by  the  U.S.  Nuclear 
Regulatory  Commission  (NRC  or 
Commission)  on  January  30, 1987.  The 
License  authorizes  the  Licensee  to 
perform  diagnostic  procedures  with 
radioactive  byproduct  material  and  to 
store  Promethium-147,  in  accordance 
with  the  conditions  specified  therein. 

n 

On  December  29, 1992,  the  NRC 
performed  an  inspection  of  licensed 
activities  at  the  Licensee's  facility. 
During  the  inspection,  nine  violations  of 
NRC  requirements  were  identified.  A 
vmtten  Notice  of  Violation  and 
Proposed  Imposition  of  Qvil  Penalty 
(Notice)  was  served  upon  the  Licensee 
by  letter  dated  April  1€,  1993.  The 
Notice  states  the  nature  of  the 
violations,  the  provisions  of  the  NRC's 
requirements  that  the  Licensee  had 
violated,  and  the  amount  of  the  civil 
penalty  proposed  for  the  violations. 

The  Licensee  responded  to  the  Notice 
on  June  11  and  July  23, 1993.  In  its 
response,  the  Licensee  objects  to  the 
characterization  of  Violations  I.  A  and 
LB  as  "willful",  and  to  the  classification 
of  these  violations  at  Severity  Level  IB; 
protests  the  civil  penalty  assessed  for 
Violations  I.A  and  LB;  and  requests 
remission  of  that  penalty. 

m 

After  consideration  of  the  Licensee's 
response  and  the  statements  of  fact, 
explanation,  and  argument  for 
mitigation  contained  therein,  the  NRC 
staff  has  determined,  as  set  forth  in  the 
Appendix  to  this  Order,  that  the 
violations  occurred  as  stated  in  the 
Notice,  the  Severity  Level  classification 
is  appropriate,  and  the  penalty  proposed 
for  Violations  I.A  and  I.F  should  be 
imposed. 

IV 

In  view  of  the  fra«going  and  pursuant 
to  section  234  of  the  Atomic  Energy  Act 


of  1954,  as  amended  (Act).  42  U.S.C 
22B2.  and  W  CFR  2.205,  It  is  Aerefey 
ordered  that 

The  Licensee  pay  a  civil  penalty  ia 
the  amount  of  $1,750  within  30  days  of 
the  date  of  this  Order,  by  check,  drail, 
money  order,  or  electronic  transfer, 
payable  to  the  TreasuTKrof  the  United 
States  and  mailed  to  the  IMrector,  Offica 
of  Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  ATTN;  Document  Control 
Desk.  Washington,  DC  20555. 

V 

The  Licensee  may  request  a  hearing 
v«thin  30  days  of  the  date  of  this  Order. 
A  request  for  a  hearing  should  be  cleeriy 
marked  as  a  "Request  for  an 
Enforcement  HearingT  and  shall  be 
addressed  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555, 
with  a  copy  to  the  Commission's 
Document  Control  Desk.  Washington, 
DC  20555.  Copies  also  shall  be  sent  to 
the  Assistant  General  Counsel  for 
.  Hearings  and  Enforcement  at  the  same 
address  and  to  the  Regional 
Administrator,  NRC  Region  1, 475 
Allendale  Road.  King  of  Prussia, 
Pennsylvania  19406. 

If  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  the 
hearing.  If  the  Licensee  fails  to  request 
a  hearing  within  30  days  of  the  date  of 
this  Order,  the  provisions  of  this  Order 
shall  be  effective  without  further 
proceedings.  If  payment  has  not  been 
made  by  that  time,  the  matter  may  be 
referred  to  the  Attorney  General  for 
collection. 

In  the  event  the  Licensee  requests  a 
hearing  as  provided  above,  the  issues  to 
be  considered  at  such  hearing  shall  be: 

(a)  Whether  the  Licensee  was  in 
violation  of  the  Commission's 
requirements  as  set  forth  in  Violations 
LA  and  LB  of  the  Notice  referenced  in 
Section  n  above,  and 

(b)  Whether,  on  the  basis  of  such 
violations,  this  Order  should  be 
sustained. 

Dated  at  Rockville,  Maryland,  this  24th  day. 
of  November  1993. 

For  the  Nuclear  Regulatory  Commission. 

Hugh  L  Thompson,  Jr.. 

Depu  ty  Execu  tive  Director  for  Nuclear 
Materials  Safety,  Safeguards  and  Operations 
Support. 

Appendix— Evaluations  and  Conchiaion 

On  April  16. 1993.  a  Notice  of 
Violation  and  Proposed  Imposition  of 
Civil  Penalty  (Notice)  was  issued  for 
nine  violations  identified  during  an 
NRC  inspection.  A  civil  penalty  was 
proposed  for  Violations  LA  and  LB.  The 
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licensee  responded  to  the  Notice  in  two 
letters,  dated  June  11  and  July  23, 1993, 
and  objects  to  the  characterization  of 
Violations  LA  and  I.B  as  "willful", 
objects  to  the  classification  of  Violations 
I.A  and  I.B  at  Severity  Level  HI,  protests 
the  civil  penalty  assessed  for  Violatibns 
I.A  and  I.B.  and  requests  remission  of 
that  penalty.  The  NRC's  evaluations  and 
conclusions  regarding  the  licensee's 
request  are  as  follows: 

3.  Restatement  of  Violations  Assessed  a 
Civil  Penalty 

I.A.  10  CFR  35.13(e)  requires  that  a 
licensee  apply  for  and  must  receive  a 
license  amendment  before  it  adds  to  or 
changes  the  areas  of  use  or  address  or 
addresses  of  use  identified  in  the 
application  or  on  the  Ucense. 

Contrary  to  the  above,  as  of  November 
3, 1992.  the  licensee  changed  the 
address  and  location  at  which 
byproduct  material  was  used  from  110 
Maple  Street,  Springfield. 
Massachusetts  to  155  Maple  Street, 
Springfield,  Massachusetts,  and  the 
licensee  did  not  receive  an  amendment 
to  authorize  the  change  of  location  until 
January  12. 1993. 

I.B.  10  CFR  30.9(a)  requires,  in  part, 
that  information  provided  to  the 
Commission  by  a  licensee  be  complete 
and  accurate  in  all  material  respects. 

Contrary  to  the  above,  the  licensee  did 
not  provide  to  the  Commission, 
information  that  was  complete  and 
accurate  in  all  material  respects. 
Specifically,  the  licensee  did  not  inform 
the  Commission  that  it  had  begun  using 
licensed  material  at  its  new  location 
(155  Maple  Street,  Springfield, 
Massachusetts),  even  though  the 
licensee  was  reminded,  in  telephone 
conversations  with  the  NRC  on 
November  12, 19.  and  25. 1992,  and  in 
a  letter  dated  November  13, 1992,  that 
licensed  materials  could  not  be  used  at 
the  new  location  until  a  license 
amendment  was  obtained.  This 
information  was  material  because,  had 
the  correct  information  been  known,  it 
would  have  resulted  in  action  by  the 
NRC  to  prohibit  licensed  activity  at  the 
new  address  until  a  Ucense  amendment 
had  been  panted. 

These  violations  represent  a  Severity 
Level  in  problem  (Supplements  VI  and 

vn). 

Civil  Penalty— $1,750. 

2.  Summary  of  Licensee  Response 
Contesting  the  Severity  Level  in 
Classification  of  the  Violations  in 
Section  I 

The  licensee,  in  its  response,  argues 
that  Violations  I.A  and  I.B  do  not  fit  the 
Severity  Level  III  classification,  and  that 
the  violations  were  not  willful.  In 


support  of  its  contention  that  the  two 
violations  were  not  willful,  the  Ucensee 
states  that  it  informed  the  NRC  staff  on 
October  21, 1992,  that  the  licensee  was 
moving  the  facility  to  a  new  address, 
and  again  on  November  10, 1992,  after 
the  move  was  completed.  The  licensee 
contends  that  since  the  NRC  did  not 
issue  an  immediate  "cease  and  desist 
order",  the  change  in  location  of 
licensed  activities  did  not  have  any 
radiological  significance,  and  therefore 
does  not  match  an  example  of  a  Severity 
Level  in  violation  given  in  Supplement 
VI.C.IO  of  the  NRC  Enforcement  Policy 
(Enforcement  PoHcy).  In  pertinent  part, 
that  example  states:  "*  *  *  a  change  in 
the  location  where  licensed  activities 
are  being  conducted,  or  where  licensed 
material  is  being  stored  where  the  new 
faciUties  do  not  meet  safety  guidelines; 
or  a  change  in  the  quantity  or  type  of 
radioactive  material  being  processed  or 
used  that  has  radiological  significance." 

3.  NRC  Evaluation  of  Licensee  Response 

Some  medical  imaging  activities 
conducted  by  Cameo  Diagnostic  Centre 
require  an  NRC  Ucense  while  others  do 
not.  The  issue  is  not  whether  the 
licensee  informed  NRC  that  it  was 
moving  (or  had  moved),  but  rather 
whether  the  Ucensee  willfully 
conducted  NRC-Ucensed  activities  at  the 
new  address  before  it  received  a  license 
amendment  that  authorized  it  to  do  so. 

During  the  time  period  when  the 
Ucensee  informed  the  NRC  staff  that  it 
was  moving  (and  that  it  had  moved),  the 
NRC  staff  communicated  with  the 
Ucensee  repeatedly  to  ensure  that  the 
licensee  was  not  conducting  NRC- 
Ucensed  activities  at  the  new  address. 
These  communications  occurred  during 
a  face-to-face  meeyng  with  Mr.  Paul 
Rosenbaum,  the  Ucensee's  President  on 
October  21, 1992,  and,  after  the  move, 
during  telephone  conversations  with 
Mr.  Rosenbaum  on  November  12, 19, 
and  25, 1992.  and  in  a  letter  dated 
November  13. 1992.  Despite  these 
communications,  Mr.  Rosenbaum 
continued  to  conduct  NRC-Ucensed 
activities  at  the  new  address,  which  was 
not  an  authorized  location  of  use  on  the 
NRC  Ucense  (Violation  I.A),  and  failed 
to  inform  the  NRC  staff  that  he  was 
doing  so  (Violation  I.B). 

When  the  NRC  staff  did  learn  that 
NRC-Ucensed  material  was  being  used 
at  the  new  address  in  violation  of  the 
NRC  license,  the  NRC  staff  put  an 
immediate  stop  to  this  unauthorized  use 
by  notifying  the  Ucensee's  daily 
suppUers  of  NRC-Ucensed  material  that 
License  No.  20-27908-01  did  not 
authorize  receipt  or  use  of  NRC-Ucensed 
material  at  the  new  address.  Thus,  there 
was  no  need  to  issue  an  Order. 


The  NRC  staff  did  not  rely  on 
Supplement  VI.C.IO  of  the  Enforcement 
PoUcy  to  classify  Violations  I.A  and  I.B 
at  Severity  Level  HI.  These  violations 
were  classified  at  Severity  Level  III 
because  they  were  willful.  The 
Enforcement  PoUcy,  Section  IV.C, 
WillMl  Violations,  states:  "(Tlhe 
Severity  Level  of  a  violation  may  be 
increased  if  the  circumstances 
surrounding  the  matter  involve  careless 
disregard  of  requirements,  deception,  or 
other  indications  or  willfulness."  In  the 
meeting,  the  numerous  telephone 
communications,  and  the  letter 
documented  above,  Mr.  Rosenbaum  was 
informed  by  the  NRC  staff  that  NRC- 
Ucensed  material  could  not  be  used  at 
a  new  location  without  a  license 
amendment.  Nonetheless,  Mr. 
Rosenbaum  continued  the  use  of 
licensed  material  at  the  imauthorized 
new  location,  and  did  not  inform  the 
NRC  that  such  use  was  occurring.  This 
unauthorized  use  of  material,  and  the 
failure  to  report  such  use  to  the  NRC, 
notwithstanding  the  multiple 
notifications  from  the  NRC, 
demonstrates,  at  a  minimum,  a  careless 
disregard  for  NRC  requirements,  if  not  a 
deUberate  attempt  to  circumvent  the 
regulations  by  Mr.  Paul  Rosenbaum,  the 
licensee's  President.  Therefore,  the 
violations  were  clearly  willful,  as  that 
term  is  used  in  the  Enforcement  PoUcy. 

4.  Sununary  of  Licensee  Response 
Requesting  Mitigation  of  the  Civil 
Penalty 

The  licensee  protests  the  civil  penalty 
and  requests  remission  on  the  basis  that 
the  violations  in  Section  I  of  the  Notice 
were  not  willful,  and  did  not  represent 
a  Severity  Level  III  problem.  The 
Ucensee  also  states  that  the  $1,750  civil 
penalty,  being  a  250%  increase  over  the 
$500  base  penalty,  was  entirely 
unjustified,  and  was  based  on  personal 
animus. 

5.  NRC  Evaluation  of  Licensee  Response 

The  reasoning  that  the  NRC  staff  used 
in  determining  that  the  two  violations 
were  willful,  and  increasing  the  severity 
level  classification  to  Severity  Level  III 
based  on  the  willfulness,  is  explained  in 
Section  3  above. 

The  Enforcement  PoUcy.  Section  VLB, 
states  that  civil  penalties  are  proposed 
(absent  mitigating  circumstances)  for 
Severity  Level  M  violations  and  may  be 
proposed  for  any  willful  violation.  As 
explained  in  the  NRC's  April  16, 1993 
letter,  in  assessing  the  civil  penalty 
amount,  the  base  civil  penalty  was 
escalated  by  250%  because:  (1)  NRC 
identified  the  violations  (50%);  (2)  the 
licensee  had  extensive  prior  opportunity 
to  correct  the  violations  because  of  the 
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notice  provided  by  the  meeting, 
telephone  commimications,  and  letter 
documented  above  (100%);  and  {"3)  the 
duration  of  the  rielations  continued 
from  November  3, 1'Sgs,  through 
December  11. 1993,  and  the  NRC  staff 
had  to  intervene  to  put  a  stop  to  them  i 
(100%).  These  escalating  fectors  were 
applied  in  accordance  with  the 
Enforcement  PoUcy,  Section  VI.B.2. 
While  the  licensee  asserted  that  the 
enforcement  action  was  based  on 
"personal  animus",  the  Ucensee  did  not 
address  the  appUcation  of  the 
escalationymitigation  factors  in  the 
Enforcement  Policy. 

With  respect  to  the  licensee's 
contention  that  this  enforcement  action 
was  based  on  "personal  animus", 
escalated  enforcement  actions,  such  as 
the  one  involved  here;  are  arrived  at 
after  a  multi-disciplinary  and  multi- 
level management  review,  which 
includes  legal  and  technical  personnel 
at  both  the  NRC  Regional  and 
Headquarters  level.  This  review  ensures 
that  a  proposed  enfarcement  a&tion  is 
taken  in  accordance  with  the  guidance 
in  the  Enforcement  PoUcy;  and  that  the 
action  is  fair,  objective  and 
coounensurats  with  the  seventy  of  the 
vitiations. 

6.  NRC  Conclusion 

The  NRC  concludes  that  the  Ucensee 
has  not  provided  an  adequate  basis  for 
changing  the  characterization  of 
Violations  I.A  or  I.B  as  willfiil,  changing 
the  classificatian  of  tiiese  violations  at 
Severity  Level  HI,  or  mitigating  the  dvil 
penalty.  Accordingly,  the  NRC  has 
detennined  that  a  monetary  civil 
penalty  ia  the  amount  of  SlJSO  should 
be  imposed. 

Evaluation  oTVioIatiQns  Not  Assessed  a 
Gvil  Penalty 

Of  the  violations  not  assessed  a  civil 
penalty,  the  Ucesisee  admitted 
Violations  DA,  ILB,  ILE,  andHF,  and 
denied  Violations  H-C  H^D;  and  HLG. 

Restatement  of  Violation  n.C 

10  CFR  35.92(a)  permits  a  Ucensee  to 
dispose  of  byproduct  material  widi  a 
physical  faalf-Ufe  of  less  than  85  days  in 
ordinary  tsash,  provided,  in  part,  that 
the  licensee  first  holds  such  bj^product 


'  A»  docummted  in  a  Demand  for  Infonnation 
issued  to  tb«  ticmsm  oa  Dwraibw  17, 1992  (EA 
92-248),  th»NaC  staff  laaniad  of  ttia  wo Utiam  an. 
December  II,  I99i,  and  asked  Mr.  Roaanbanm  to 
voluntarily  agree  to  stop  using  .MRC-lkens«d 
materislcat  ttaruaauthorized  location;  howenr. 
Mr.  Rosenbaum  refused.  The  NRC  staff  than  hadta 
put  a  stop  to  the  violations  b^  notifying  the 
licensee's  daiiy'Sappliars  that  tba  Ucaasadid>  not 
authorize  receipt  or  use  ofNECrlicansed  material  at 
the  new  address. 


material  for  decay  a  minimum  of  ten 
half-Uves. 

Contrary  to  the  above,  on  May  31, 
1988,  July  5, 1988.  August  29. 1988, 
December  20, 1990.  June  2a,  1991, 
December  6, 1991.  and  May  29. 1992, 
the  Ucensee  disposed  of  technetium- 
99m  in  ordinary  trash  without  first 
holding  some  of  this  material  for  decay 
a  minimum  often  half-Uves. 
Specifically,  Ucensee  persoimel 
informed  the  inspectors  during  the 
inspection  that  for  aU  of  these  dates 
when  the  waste  material  was  disposed, 
some  of  the  waste  material  had  be«i 
generated  durijig  scans  performed 
during  the  60  hours  prior  to  the 
disposal,  and  therefore  that  material  was 
not  held  for  a  minimum  of  10  half-Uves 
(60  hours  tor  techneti\mi-99m)  prior  to 
disposal. 

This  is  a  Severity  Level  V  violation 
(Supplement  VI). 

Summary  of  Licensee  Response  Denying 
Violation  ILC 

The  Ucensee  denies  that  it  violated 
the  requirement  to  hold  byproduct 
material  with  a  physical  half-Ufa  at  less 
than  65  days  for  decay  a  miwimiim  of 
ten  half-Uves  before  disposal  in  ordinary 
trash.  The  licensee  indieatad  that  NBC 
inspectors  made  an  assiunption  that 
waste  discarded  on  days  other  than  a 
Monday  had  less  than  60  hours  (ten 
times  the  half  Ufe  of  technetium-99m, 
commonly  used  by  the  Ucensee)  old 
byproduct  material  waste; 

NRC  Evaluation  of  Licensee  Response  to 
Violation  U.C 

During  the  inspectioB,  Mr. 
Rosenbeum  indicated  to  th»  inspectors 
that  he  did  not  ensure  that  technetium- 
99ra  waste  had  decayed  fbr  ten  half- 
Uves  prior  to  disposing  of  it. 
Specificafly,  Mr.  Rosenbewn  stated  that, 
if  he  disposed  of  waste  at  the  end  of  the 
day  and  a  patient  procedure  had  been 
perfbrmed  that  day,  then  the  waste  from 
the  procedure  was  in  the  waste  that  he 
disposed'.  Vfr.  Rosenbaum  stated  that,  so 
long  as  a  survey  of  the  bag  containing 
the  waste^  indicated  back^romd  levels, 
the  bag  was  disposed  as  ordinary  waste. 
The  inspectors  detennined  from  a 
review  of  the  Ucensee's  recordis  that 
disposals  had  been  made  on  certain 
dates  and  that  a  technetiiun-99m  patient 
proced^ire  had  been  perfbrmed  without 
60  hours  prior  to  those  disposals.  Thus 
the  violation  is  based  on  Mr. 
Rosenbaum's  statements  and  the 
inspectors'  review  of  the  licensee's 
record^,  and  not  mere  "assumption"  as 
the  licensee  argues.  Accordingly,  the 
NRC  staff  maintains  that  the  violation 
didocCTH'. 


Restatement  of  Violation  H.D 

10  CFR  35.51(aJ  (1)  and  (3)  require,  in 
part,  thai  a  licensee  caUbrats  the  survey 
instruments  used  to  show  compliance 
with  10  CFR  part  35  on  aU  scales  with 
readings  up  to  1000  milUrem  par  hour 
with  a  radiation  sotucs,. and' that  the 
Ucensee  conspicuously  note  on  the 
instrument  the  apparent  exposure  rale 
from  a  dedicated  check,  source  as 
determined  at  the  time  of  caUbration. 

Contrary  to  the  above,  as  of  December 
29, 1992,  four  CDV-700  Geigar-MUeller 
survey  instruments  used  by  the  licensee 
to  show  compUance  with  10  CFR  part 
35,  had  not  been  calibrated  on  the 
lowest  scale,  which  has  a  maximum 
reading  of  0.5  millfrem  per  hoxir,  and 
that  is  the  scale  most  coounoaly  used  at 
the  Ucensee's  faciUty.  Furthermore,  the 
apparent  exposure  rate  from  a  dedicated 
check  source  as  determined  at  the  time 
of  calibration  was  not  conspicuously 
noted  on  the  instrument  from  April  T. 
1987  through  December  29, 1992. 

This  is  a  Severity  Level  lYnoIatien 
(Supplement  VI). 

Summary  of  Licensee  Response  Denying 
Violation  U.D 

The  Ucensee  denied  the  violation 
involving  survey  instruments  not 
calibrated  on  the  lowest  scale  (With  a 
maximum  reading  of  Q.5  mr/hr)  that  is 
most  commonly  used  at  the  fadiity.  The 
Ucensee  admits  that  the  lowest  scale 
was  not  caUbrated,  but  denies  that  it 
was  the  most  commonly  used  scale. 

NRC  Evaluation  of  Licensee  Response  to 
Violation  U.D 

10  CFR  36.51(a)(1)  requires  that  the 
Ucensee  caUbrate  aU  scales  of  survey 
instruments  which  measure  cadiation 
levels  up  to  lOOQ  millirem  per  hour  in 
the  manner  described.  From  March  1989 
to  the  time  of  the  inspection,  the 
Ucensee  did  not  have  the  lowest  scale  of 
its  four  CDV-7Q0  Geiger-MueUar  survay 
instruments  caUbrated.  Furthermore, 
when,  during  the  inspection,  the 
technologists  demonstrated  thaix 
method  of  performing  the  various 
routine  surveys,  they  indicated 
specifically  that  they  use  the  most 
sensitive  scale  of  these  survey 
instruments  which  is  the  lowest  scale. 
Therefore,,  the  NRC  concludes  that 
failure  to  caUhrate  the  lowest  scale  of 
survey  instruments  consUlutes  a. 
violation  of  10  CFR  35.51(a)(1). 

Restatement  of  ViolaJiim  U.C 

Condition  14  of  Amendment  3  of 
License  No.  20-27908-01  requires  that 
licensed  material  be  possessed  and  used 
in  accordant^  with  statements, 
representations,  and  procedurBs 
contafned'  in  an  appUcation  dated 
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Octo&r  8, 1986.  and  a  letter  dated 
November  20. 1986.  Item  7  of  the  letter 
dated  November  20. 1986,  requires  that 
area  surveys  be  performed  after  each 
procedure.  Item  17  of  the  application 
dated  October  8. 1986,  requires  that  arda 
surveys  include  dispensing, 
preparation,  injection,  and  imaging 
areas. 

Contrary  to  the  above,  as  of  December 
29. 1992.  the  Ucensee  did  not  perform 
an  area  survey  of  dispensing, 
preparation,  and  imaging  areas  after 
eacn  procedure.  Specifically,  the 
licensee  performed  surveys  of  only  the 
injection  area  after  each  procedure. 

This  is  a  Severity  Level  IV  violation 
(Supplement  VI). 

Summary  of  Licensee  Response  Denying 
Violation  11. G 

The  Ucensee  denied  the  violation 
involving  its  failure  to  perform  area 
surveys  of  the  dispensing,  preparation, 
and  imaging  area  after  each  procedure 
involving  use  of  Ucensed  material.  The 
Ucensee  contends  that  the  term  "each 
procedure"  and  the  violation  as  written 
are  too  vague  and  without  substantive 
meaning. 

NRC  Evaluation  of  Licensee  Response  to 
Violation  U.G 

The  Ucensee's  letter  dated  November 
20. 1986  stated  that  "area  surveys  will 
be  performed  after  each  procedure".  The 
licensee's  application,  dated  October  8, 
1986.  in  Item  17.  requires  that  area 
surveys  include  dispensing, 
preparation,  injection,  and  imaging 
areas.  In  the  context  of  this  licensee 
submittal,  the  NRC  understands  the 
term  "procedure"  to  refer  to  a  patient 
imaging  procedure.  As  documented  in 
the  inspection  report,  during  the 
inspection,  the  Ucensee's  technologist 
reported  to  the  NRC  inspectors  that  only 
the  Injection  area  was  surveyed  after 
each  patient  imaging  procedure.  The 
licensee  did  not  meet  the  requirement 
because  the  dispensing,  preparation, 
and  imaging  areas  where  NRC-Ucensed 
material  was  used  for  the  patient 
imaging  procedure  were  not  surveyed  at 
the  conclusion  of  the  patient  procedure. 
The  violation  uses  the  same  words  as 
the  licensee  did  in  its  submittal.  Hence, 
the  Ucensee's  questioning  of  the 
meaning  of  the  term  "each  procedure" 
and  the  argument  that  the  violation  is 
vague  are  without  merit.  Therefore,  the 
NRC  maintains  that  the  violation 
occurred  as  stated  in  the  Notice. 

NRC  Conclusion 

The  licensee  has  not  provided  an 
adequate  basis  for  withdrawal  of 
Violations  n.C.  n.D  or  n.G.  Therefore, 


the  NRC  staff  concludes  that  these 
violations  occurred  as  stated. 
(FR  Doc  93-29727  Filed  12-3-93;  8:45  ami 
BiujNQ  cooe  7n»-01-M 


[Docket  No*.  50-2S0. 50-251. 50-335  and 
50-389] 

Roiida  Power  and  Light  Co.,  Turkey 
Point  Nuclear  Generating  Unit*  3  and 
4,  St  Lucia  Plant  Units  1  and  2; 
Exemption 

I 

Florida  Power  and  Light  Company 
(the  licensee]  is  the  holder  of  FaciUty 
Operating  License  Nos.  DPR-31  and 
DPR-41,  which  authorize  operation  of 
the  Turkey  Point  Nuclear  Generating 
Units  3  and  4,  and  DPR-67  and  NPF- 
16,  which  authorize  operation  of  the  St. 
Lucie  Plant  Units  1  and  2.  The  Ucenses 

Erovide,  among  other  things,  that  the 
censee  is  subject  to  all  rules, 
regulations,  and  orders  of  the 
Commission  now  or  hereafter  in  effect. 

"The  faciUties  consist  of  two 
pressurized  water  reactors  at  each  of  the 
Ucensee's  two  sites.  Turkey  Point  Units 
3  and  4  located  in  Dade  County.  Florida, 
and  St.  Lucie  Plant  Units  1  and  2 
located  in  St.  Lucie  County,  Florida. 

n 

Title  10  CFR  73.55.  "Requirements  for 
physical  protection  of  Ucensed  activities 
in  nuclear  power  reactors  against 
radiological  sabotage."  paragraph  (a),  in 
part,  states  that  "The  Ucensee  shall 
estabUsh  and  maintain  an  onsite 
physical  protection  system  and  security 
organization  which  wiU  have  as  its 
objective  to  provide  high  assxirance  that 
activities  involving  special  nuclear 
material  are  not  inimical  to  the  common 
defense  and  security  and  do  not 
constitute  an  unreasonable  risk  to  the 
pubUc  health  and  safety," 

10  CFR  73.55(d),  "Access 
Requirements."  paragraph  (1).  specifies 
that  "The  Ucensee  shaU  control  all 
points  of  personnel  and  vehicle  access 
into  a  protected  area."  10  CFR 
73.55(d)(5)  requires  that  "A  numbered 
pict\ire  badge  idenUfication  system  shall 
be  used  for  all  individuals  who  are 
authorized  access  to  protected  areas 
without  escort."  10  CFR  73.55(d)(5)  also 
states  that  an  individual  not  employed 
by  the  licensee  (i.e..  contractors)  may  be 
authorized  access  to  protected  areas 
without  escort  provided  the  individual 
"receives  a  picture  badge  upon  entrance 
into  the  protected  area  which  must  be 
returned  upon  exit  from  the  protected 

area 

The  Ucensee  proposed  to  implement 
an  alternative  unescorted  access  control 


system  which  would  eUminate  the  need 
to  issue  and  retrieve  badges  at  each 
entrance/exit  location  and  would  allow 
all  individuals  with  imescorted  access 
to  keep  their  badge  with  them  when 
departing  the  site. 

An  exemption  from  10  CFR 
73.55(d){5)  is  required  to  allow 
contractors  who  nave  unescorted  access 
to  take  their  badges  offsite  instead  of 
returning  them  when  exiting  the  site.  By 
letters  dated  October  13,  and  November 
2. 1993.  the  Ucensee  requested  an 
exemption  from  certain  requirements  of 
10  CFR  73.55(d)(5)  for  this  purpose. 
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Pursuant  to  10  CFR  73.5,  "Specific 
exemptions,"  the  Commission  may, 
upon  appUcation  of  any  interested 
person  or  upon  its  own  initiative,  grant 
such  exemptions  in  this  part  as  it 
determines  are  authorized  by  law  and 
wiU  not  endanger  Ufe  or  property  or  the 
common  defense  and  security,  and  are 
otherwise  in  the  pubUc  interest. 
Pursuant  to  10  CFR  73.55,  the 
Commission  may  authorize  a  Ucensee  to 
provide  alternative  measures  for 
protection  against  radiological  sabotage 
provided  the  Ucensee  demonstrates  that 
the  alternative  measures  have  "the  same 
high  assurance  objective"  and  meet  "the 
general  performance  requirements"  of 
the  regulation,  and  "the  overall  level  of 
system  performance  provides  protection 
against  radiological  sabotage 
equivalent"  to  that  which  would  be 
provided  by  the  regulation. 

Currently,  unescorted  access  into 
protected  areas  of  the  St.  Lucie  units  is 
controlled  throu^  the  use  of  a 
photograph  on  a  badge  and  a  separate 
keycard.  At  the  Turkey  Point  imits, 
unescorted  access  into  protected  areas  is 
controlled  through  the  use  of  a 

Ehotograph  on  a  combination  badge  and 
eycard.  (Hereafter,  these  are  referred  to 
as  badge).  "The  security  officers  at  each 
entrance  station  use  the  photograph  on 
the  badge  to  visually  identify  the 
individual  requesting  access.  The 
badges  for  boUi  Ucensee  employees  and 
contractor  personnel,  who  have  been 
granted  unescorted  access,  are  issued 
upon  entrance  at  each  entrance/exit 
location  and  are  returned  upon  exit.  The 
badges  are  stored  and  are  retrievable  at 
each  entrance/exit  location.  In 
accordance  with  10  CFR  73.55(d)(5), 
contractor  individuals  are  not  allowed 
to  take  badges  offsite.  In  accordance 
with  the  plants'  physical  seaarity  plans, 
neither  Ucensee  employees  nor 
contractors  are  allowed  to  take  badges 
offsite. 

Under  the  proposed  system,  each 
individual  who  is  authorized  for 
unescorted  entry  into  protected  areas 


would  have  the  physical  characteristics 
of  their  hand  (hand  geometry)  registered 
with  their  badge  number  in  the  access 
control  computer  system.  When  an 
individual  enters  the  badge  into  the  card 
reader  and  places  the  hand  on  the 
measuring  surface,  the  system  would 
record  the  individual's  hand  image.  The 
unique  characteristics  of  the  extracted 
hand  image  would  be  compared  with 
the  previously  stored  template  in  the 
access  control  computer  system  to  verify 
authorization  for  entry.  Individuals, 
including  licensee  employees  and 
contractors,  would  be  allowed  to  keep 
their  badge  with  them  when  they  depart 
the  site  and  thus  eliminate  the  process 
to  issue,  retrieve  and  store  badges  at  the 
entrance  stations  to  the  plants.  Badges 
do  not  carry  any  information  other  than 
a  unique  identification  number.  All 
other  access  processes,  including  search 
function  capabiUty,  would  remain  the 
same.  This  system  would  not  be  used 
for  persons  requiring  escorted  access, 
i.e.  visitors. 

Based  on  a  Sandia  report  entitled,  "A 
Performance  Evaluation  of  Biometric 
Identification  Devices"  (SAND91— 0276 
UG— 906  UnUmited  Release,  Printed 
June  1991),  and  on  its  experience  with 
the  current  photo-identification  system, 
the  licensee  demonstrated  that  the  false- 
accept  rate  for  the  hand  geometry 
system  will  be  better  than  is  achieved  by 
the  current  system.  The  biometric 
system  has  been  in  use  for  a  number  of 
years  at  several  sensitive  Department  of 
Energy  facilities.  The  licensee  will 
implement  a  process  for  testing  the 
proposed  system  to  ensure  continued 
overall  level  of  performance  equivalent 
to  that  specified  in  the  regulation.  The 
Physical  Security  Plans  for  both  sites 
will  be  revised  to  include 
implementation  and  testing  of  the  hand 
geometry  access  control  system  and  to 
allow  licensee  employees  and 
contractors  to  take  their  badges  offsite. 

The  licensee  will  control  all  points  of 
personnel  access  into  a  protected  area 
under  the  observation  of  security 
personnel  through  the  use  of  a  badge 
and  verification  of  hand  geometry.  A 
numbered  picture  badge  identification 
system  will  continue  to  be  used  for  all 
individuals  who  are  authorized 
unescorted  access  to  protected  areas. 
Badges  will  continue  to  be  displayed  by 
all  individuals  while  inside  the 
protected  area. 

Since  both  the  badge  and  hand 
geometry  would  be  necessary  for  access 
into  the  protected  area,  the  proposed 
system  would  provide  for  a  positive 
verification  process  and  potential  loss  of 
a  badge  by  an  indi^dual,  as  a  result  of 
taking  the  badge  offsite,  would  not 


enable  an  imauthorized  entry  into 
protected  areas. 

IV 

For  the  foregoing  reasons,  pursuant  to 
10  CFR  73.55,  the  NRC  staff  has 
determined  that  the  proposed 
alternative  measures  for  protection 
against  radiological  sabotage  meet  "the 
same  high  assiu'ance  objective,"  and 
"the  general  performance  requirements" 
of  the  regulation  and  that  "the  overall 
level  of  system  performance  provides 
protection  against  radiological  sabotage 
equivalent"  to  that  which  would  be 
provided  by  the  regulation. 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
73.5,  an  exemption  is  authorized  by  law, 
will  not  endanger  Ufe  or  property  or 
common  defense  and  security,  and  is 
otherwise  in  the  pubUc  interest. 
Therefore,  the  Commission  hereby 
grants  Florida  Power  and  Light 
Company  an  exemption  from  those 
requirements  of  10  CFR  73.55(d)(5) 
relating  to  the  returning  of  picture 
badges  upon  exit  from  the  protected 
area  such  that  individuals  not  employed 
by  the  Ucensee,  i.e.,  contractors,  who  are 
authorized  imescorted  access  into  the 
protected  area,  can  take  their  badges 
offsite. 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not 
result  in  any  significant  adverse 
environmental  impact  (58  FR  62685, 
November  29, 1993). 

This  exemption  is  effective  upon 
issuance. 

For  the  Nuclear  Regulatory  Commission. 

Dated  at  Rockville,  Maryland,  this  29th  day 
of  November  1993. 
Steven  A.  Vai:ga, 

Director.  Division  of  Reactor  Projects— I/II, 

Office  of  Nuclear  Reactor  Regulation. 

[FR  Doc.  93-29729  Filed  12-3-93;  8:45  am] 
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[Docket  030-12319,  Ucense  35-17178-01 
EA  93-172] 

Tulsa  Gamma  Ray,  Inc.,  Tulsa, 
Oklahoma;  Order  Imposing  Civil 
Monetary  Penalty 

I 

Tulsa  Gamma  Ray.  Inc.  (Licensee  or 
TGR)  is  the  holder  of  NRC  Materials 
License  No.  35-17178-01  issued  by  the 
Nuclear  Regulatory  Commission  (NRC 
or  Commission).  The  Ucense  authorizes 
the  Licensee  to  possess  and  use  sealed 
radioactive  sources  to  perform 
industrial  radiography  in  accordance 
with  the  conditions  of  the  license. 


n 

An  inspection  of  the  Licensee's 
activities  was  conducted  June  17, 1993. 
The  results  of  this  inspection  indicated 
that  the  Licensee  had  not  conducted  its 
activities  in  full  compliance  with  NRC 
requirements.  A  written  Notice  of 
Violation  and  Proposed  Imposition  of 
Civil  Penalty  (Notice]  was  served  upon 
the  Licensee  by  letter  dated  July  28. 
1993.  The  Notice  described  the  nature  of 
the  violations,  the  provisions  of  the 
NRC's  requirements  that  the  Licensee 
had  violated,  and  the  amount  of  the 
civil  penalty  proposed  for  the 
violations. 

The  Licensee  responded  to  the  Notice 
in  a  letter  dated  Sep^mber  7, 1993.  In 
its  response,  the  Licensee  admitted  the 
violations  which  resulted  in  the 
proposed  civil  penalty,  but  requested 
mitigation  for  reasons  that  are 
summarized  in  the  Appendix  to  this 
Order. 

in 

After  consideration  of  the  Licensee's 
response  and  the  statements  of  fact. 
explanation,  and  argument  for 
mitigation  contained  therein,  the  NRC 
staff  has  determined,  as  set  forth  in  the 
Appendix  to  this  Order,  that  the 
violations  occurred  as  stated  and  that 
the  penalty  proposed  for  the  violations 
designated  in  the  Notice  should  be 
imposed. 

IV 

In  view  of  the  foregoing  and  pursuant 
to  Section  234  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (Act),  42  U.S.C. 
2282,  and  10  CFR  2.205,  It  Is  Hereby 
Ordered  That: 

The  Licensee  pay  the  civil  penalty  in 
the  amount  of  $5,000  within  30  days  of 
the  date  of  this  Order,  by  check,  draft, 
money  order,  or  electronic  transfer, 
payable  to  the  Treasurer  of  the  United 
States  and  mailed  to  the  Director,  Office 
of  Enforcement.  U.S.  Nuclear  Regulatory 
Commission.  Attn:  Document  Control 
Desk.  Washington.  DC  20555. 


The  Licensee  may  request  a  hearing 
within  30  days  of  the  date  of  this  Order. 
A  request  for  a  hearing  should  be  clearly 
marked  as  a  "Request  for  an 
Enforcement  Hearing,"  and  shall  be 
addressed  to  the  Ehrector,  Office  of 
Enforcement.  U.S.  Nuclear  Regulatory 
Commission,  Attn:  Document  Control 
Desk,  Washington,  DC  20555.  Copies 
also  shall  be  sent  to  the  Assistant 
General  Counsel  for  Hearings  and 
Enforcement  at  the  same  address  and  to 
the  Regional  Administrator,  NRC  Region 
IV,  611  Ryan  Plaza  Drive,  suite  400, 
Arlington,  Texas  76011. 
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If  a  hearing  is  requested,  the 
Commissi  will  issue  an  Order 
designating  the  time  acod  place  of  the 
heering.  If  the  Licensee  fails  to  request 
a  hearing  within  30  days  of  the  date  of 
this  Order,  the  provisions  of  this  Order 
shall  be  effective  without  further 
proceedings.  If  payment  has  not  been 
made  by  that  time,  the  matter  may  be 
referred  to  the  Attorney  General  far 
collection. 

In  the  event  the  Licensee  requests  a 
hearing  as  provided  above,  the  issue  to 
be  consideied  at  such  heating  shall  be: 

Whether,  on  the  basis  of  the  violations 
admitted  by  the  Licensee,  this  Order 
should  be  sustained. 

For  dm  Nuclear  Regulatory  Commission. 

DatBd  at  Rockville.  Maryland,  this  24th  day 
of  November  1993. 
Hugh  L.  Tbampson.  Jr. 
Deputy  Executive  Director  for  Miciear 
Materials  Safety.  Safeguards  and  Operations 
Support. 

Appendix— Evaluation  and  Conclusions 

On  July  28. 1993.  a  Notice  of 
Violation  and  Proposed  Imposition  of 
Qvil  Penalty  (Notice)  was  issued  for 
violations  identified  during  an  NRC 
inspection.  Tulsa  Gemma  Ray,  Inc. 
responded  to  the  Notice  on  September 
7. 1993.  The  Licensee  admitted  the 
violations  that  resulted  in  the  pn^KJsed 
dvil  penalty,  but  requested  mitigati(». 
The  NRC's  evaluation  and  conclusions 
regarding  the  Licensee's  request  follow: 

ResUteflient  of  VieUtioas 

A.  10  CFR  20.207(a)  requires  that 
licensed  materials  stored  in  an 
unrestricted  area  be  secured  against 
imauthorized  removal  from  the  place  of 
storage.  10  CFR  20.207(b)  requires  that 
licensed  materials  in  an  unrestricted 
area  and  not  in  storage  be  tended  under 
constant  surveillance  and  immediate 
control  of  the  Hcensee.  As  defined  in  10 
CFR  20.3(a)(17),  an  unrestricted  area  is 
any  area  access  to  which  is  not 
controlled  by  the  licensee  for  purposes 
of  protection  of  individuals  from 
exposure  to  radiation  and  radioactive 
materials. 

Contrary  to  the  above,  on  April  7, 
1993.  licensed  material  consisting  of  34 
curies  of  iridium-192  in  a  radiography 
exposure  device  was  not  secxu^d  against 
imauthorized  removal  and  was  not 
under  constant  surveillance  and 
immediate  control  of  the  licensee  while 
in  an  unrestricted  area.  Specifically,  a 
radiography  exposure  device  fisll  from  a 
licensee  vehicle  onto  a  pubhc  hi^way. 
an  imrestricted  area,  and  was  recovered 
by  a  member  of  the  public. 

B.  10  CFR  71.5(a)  requires  that  each 
licensee  who  transports  licensed 
material  outside  of  the  confines  of  its 


plant  or  other  place  of  use.  or  who 
delivers  licensed  material  to  a  carrier  for 
transport,  comply  with  the  applicable 
requirements  of  the  regulations 
appropriate  to  the  mode  of  transport  of 
the  Department  of  Transportation  (DOT) 
in  49  CFR  Parts  170-189. 

49  CFR  177.842  requires,  in  part,  that 
radioactive  material  packages  be  so 
blocked  and  braced  tnat  they  cannot 
chan^  position  during  conditions 
normally  incident  to  transportation. 

CoDtnry  to  the  above,  on  ^ril  7, 
1993.  the  licensee's  representatives 
transported  an  Amersham  Model  660  B 
expoeuTS  device,  containing  an  indium- 
192  sealed  source,  outside  tne  confines 
of  its  iaciltty  and  the  exposiire  device 
was  not  blocked  and  braced  such  that  it 
could  not  change  position  during 
conditions  normally  incident  to 
transportation.  Specifically,  the 
exposure  device  was  not  sufficiMiUy 
blocked  and  braced  within  the  vehicle's 
darkroom  where  it  is  routinely  placed 
for  transport  and  the  package  iell  out  of 
the  vehicle  onto  a  public  h;^way. 

These  vlolaticms  represent  a  Severity 
Level  in  problem  (Supplement  IV). 

Qvil  Penalty— $S.0Oa 

Summary  of  Licensee's  Request  for 
Mitignlian 

In  its  September  7, 1993.  letter,  the 
Licensee  admitted  the  violations  but 
requested  mitigation  of  the  penalty, 
citing  the  following  reasrais: 

1.  The  NRC  did  not  completely 
consider  the  Licensee's  comments  at  the 
enforcement  conference  regarding 
coctective  action  and  past  in^iectioa 
history. 

2.  The  NRC  requirement  to  maintain 
constant  surveillance  during  a 
radiographic  operation  is  almost 
impossible  to  comply  with  at  all  times 
and  a  $5,000  penalty  is  unrealistic 

3.  To  assess  a  $5,000  dvil  penalty  for 

failing  to  block  and  brace  a  radiographic 
camera  is  excessive  because  the 
violation  was  caused  by  human  error 
that  cannot  be  completely  eliminated  by 
training  or  oorrective  action,  and  no 
hazard  to  the  public,  no  release  of 
radiation,  and  no  damage  fi'om  radiation 
occurred. 

4.  It  is  not  fair  to  assess  a  $5,000 
penalty  on  TGR  when  the  NRC  makes 
no  effort  to  enforce  DOT  recmirements 
on  comnMO  carriers  to  block  and  brace 
a  Type  B  shipping  container. 

5.  If  the  NRC  still  considers  a  $5,000 
penalty  appropriate,  the  $2,700 
inspection  fee  already  paid  by  TGR 
should  be  applied  to  the  $5,000  penalty. 


NIC  Evahiatioa  of  Licensee's  Request 
fior  Mitigation 

The  NRC's  evaluation  of  the 
Licensee's  arguments  follows: 

1.  The  Licensee's  corrective  action 
cons^e^  of  counseling  and  fining  the 
radiographer  responsible  for  the 
inddent,  and  discussing  the  incident 
with  other  TGR  radiography  personnel 
TGR  took  no  ^parent  action  to  assess 
the  adequacy  of  its  existing  procedures 
to  prevent  a  recurrence  of  this  type  of 
inddent.  For  example,  when  asiced  at 
the  enforcement  conference  whether 
TGR  had  considered  revising  its  existing 
procedures  to  require  drivers  to  perform 
a  final  check  of  the  vehicle  to  assure 
that  everything  was  in  order,  the 
Licensee  said  no.  The  Licensee's  general 
reaction  to  this  incident  was  that 
"accidents"  of  this  nature  will  happen 
and.  therefore,  corrective  actions  would 
be  of  limited  utility.  While  the  actions 
taken  by  the  Licensee  may  be  adequate 
in  the  short  term,  when  this  incident  is 
fresh,  we  do  not  consider  the  Licensee's 
actions  worthy  of  mitigation  of  the 
penalty  because  we  are  not  convinced 
the  Licensee  has  taken  suffident  steps 
to  prevent  a  recurrence  in  the  long  term. 
With  regard  to  past  inspection  fistory, 
W9  do  not  dispute  the  basic  contention 
that  TGR  has  transported  radiographic 
devices  for  3rears  without  a  mianap  of 
this  t3rpe.  However,  one  of  the  violations 
in  this  case,  a  failure  to  comply  with  10 
CFR  20.207(a).  is  identical  to  a  violation 
involved  in  a  recent  enforcement  action 
involving  this  Licensee  (EA  92-261). 
Although  die  dtation  in  case  number 
EA  92-261  was  not  issued  until  May 
1993.  subsequent  to  the  April  7. 1993, 
inddent,  the  violation  occurred  in 
September  1992  and  had  been  the 
subjed  of  an  enforcement  conference 
with  the  Licensee  on  January  26, 1993. 
While  we  do  not  consider  the  violations 
assodated  with  the  April  7, 1993 
inddent  an  indication  of  poor  or 
declining  performance,  the  combination 
of  the  September  1992  and  April  1993 
inddents  causes  us  to  question  the 
adequacy  of  the  Licensee's  actions  to 
empnasize  the  importance  of 
maintaining  control  of  radioadive 
mat«i«d.  We  do  not  consider  the 
Licensee's  past  performance  to  be  either 
good  or  poor,  thus  it  is  not  a  basis  for 
mitigating  the  dvil  penalty. 

2.  The  Ucensee's  statement  regarding 
surveillance  during  radiographic 
operations  may  be  relevant  to  violations 
of  10  CFR  20.207(a)  that  occur  while  a 
camera  is  being  used  to  perform 
radiography  provided  that  the  violations 
do  not  result  in  the  Iom  of  a  radioacti\'e 
source  or  unnecessary  radiation 
exposure  to  members  of  the  general 
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public.  For  example,  in  the  case  dted 
above,  EA  92-162.  the  violation  was 
^assified  at  Severity  Level  IV  based  on 
the  radiographer  not  exerdsing 
$uffident  controls  for  a  relatively4)rief 
|>eriod  of  time.  However,  this  case  does 
iot  involve  a  failure  to  maintain 
Surveillance  during  radiographic 
operations,  but  in  transporting  licensed 
Materials,  and  the  NRC  does  not  accept 
^e  argument  that  it  is  not  always    - 
possible  to  comply  with  10  CFR 
10.207(a).  When  a  failure  to  maintain 
surveillance  results  in  the  loss  of 
radioactive  material  or  unnecessary 
radiation  exposure  to  a  member  of  the 
general  public,  we  believe  such 
yiolations  are  appropriately  classified  at 
Severity  Level  III  and  that  civil  penalties 
should  be  assessed,  if  appropriate,  after 
applying  the  civil  penalty  adjustment 
fedors.  The  action  taken  by  the  NRC  in 
ihis  case  is  consistent  with  the 
Enforcement  Policy  and  past  pradice. 

3.  A  failure  to  block  and  brace  that 
does  not  result  in  the  loss  of  a 
radioadive  source  or  in  unnecessary 
radiation  exposure  to  a  member  of  the 
general  public  may  be  classified  at  a 
severity  level  lower  than  Severity  Level 
in,  and  a  dvil  penalty  not  considered. 
In  this  case,  however,  the  failure  to 
block  and  brace  the  radiography  camera 
contributed  to  its  faUing  from  the 
Licensee's  vehicle  onto  a  public 
highway  and  being  recovered  by  a 
member  of  the  general  public.  The 
violations  constitute  a  significant  failure 
to  control  licensed  material  which 
posed  a  realistic  potential  for  significant 
exposures  to  members  of  the  pubUc. 
Such  violations  are  appropriately 
dassified  at  Severity  Level  m  in 
accordance  with  the  Enforcement 
Policy.  The  action  taken  by  the  NRC  in 
this  case  is  consistent  with  the 
Enforcement  Policy  and  past  practice. 

4.  While  the  NRC  does  not  regulate 
common  carriers,  the  NRC  does  reouire 
its  Ucensees  to  comply  with  Unitea 
States  Department  of  Transportation 
(DOT)  regulations  in  order  to  ensure 
adequate  control  of  licensed  materials. 
DOT  regulations  require  blocking  and 
bracing  for  certain  materials  in  order  to 
ensure  the  material  is  properly  secured 
to  prevent  its  loss  during  transport. 
Failure  to  block  and  brace  constitutes  a 
violation  of  10  CFR  71.5(a).  The  overlap 
in  NRC  and  DOT  authorities  does  not 
affed  the  validity  of  this  dtation,  which 
Is  consistent  with  NRC  requirements. 
The  NRC  routinely  dtes  licensees  for 
violations  of  DOT  regulations 
concerning  transportation  of  radioactive 
materials. 

5.  The  payment  of  the  inspection  fee 
is  a  separate  issue  and  has  no  bearing  on 
the  size  of  a  dvil  penalty  assessed  for 


violations  of  NRC  requirements. 
However,  in  this  case,  it  appears  that  the 
inspection  fee  was  assessed  in  error  and 
will  be  refunded  to  the  Licensee. 

NRC  Conclusion 

The  licensee  has  not  pTovided  any 
information  that  would  give  the  NRC  a 
basis  for  considering  a  reduction  in  the 
size  of  the  proposed  dvil  penalty. 
Consequently,  the  proposed  dvil 
penalty  in  the  amount  of  $5,000  should 
oe  imposed  by  order. 

[FR  Doc.  93-29728  Filed  12-3-93;  8:45  am] 
BIUJNO  CODE  7590-01-M 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

National  Partnership  Council  (NPC); 
Meeting 

agency:  Office  of  Personnel 

Management. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Office  of  Personnel 
Management  (0PM)  announces  two 
meetings  of  the  National  Partnership 
Coundl  (NPC).  Notice  of  these  meetings 
is  required  under  the  Federal  Advisory 
Committee  Ad. 

Time  and  Place:  The  first  meeting  will 
be  held  on  December  17, 1993,  and  the 
second  will  be  held  on  January  14, 1994. 
Both  will  meet  at  2  p.m.,  in  the 
auditorium  at  the  Office  of  Personnel 
Management,  Theodore  Roosevelt 
Building,  1900  E  Sti^et,  NW.. 
Washington,  DC  20415-0001.  The 
auditorium  is  located  on  the  ground 
level. 

Type  of  Meeting:  These  meetings  will 
be  open  to  the  public.  Seating  wiU  be 
available  on  a  first-come,  first-served 
basis.  Handicapped  individuals  wishing 
to  attend  should  contad  OPM  to  obtain 
appropriate  accommodations. 

Point  of  Contact:  Douglas  K.  Walker, 
Office  of  Commimications,  Office  of 
Personnel  Management,  Theodore 
Roosevelt  Building,  1900  E  Street,  NW., 
room  5F12,  Washington,  DC  20415- 
0001,  (202)  606-1800. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  these  meetings  is  to  develop 
proposals  to  the  President  on  legislative 
changes  to  the  Federal  Labor- 
Management  Relations  Statute  that  are 
necessary  to  achieve  the  partnership 
objectives  outlined  in  the  National 
Performance  Review  report.  The  NPC 
will  also  make  proposals  concerning 
legislation  consistent  with  the  NPR's 
recommendations  for  the  creation  of  a 
flexible  and  responsive  hiring  system 
and  the  reform  of  the  General  Schedule 


classification  system  and  the 
performance  management  system. 
PUBUC  PARTiaPATlON:  We  invite 
interested  persons  and  organizations  to 
submit  comments  on  the  principles  and 
features  that  should  be  embodied  in  any 
of  these  legislative  proposals.  We  are 
especially  interested  in  suggestions  and 
ideas  to  ensure  that  the  proposed 
legislation  carries  out  the  intent  of  the 
National  Performance  Review  (NPR).  as 
discussed  in  the  NPR  report.  Comments 
should  be  received  by  December  13  in 
order  to  be  considered  at  the  December 
17  meeting,  and  by  January  10  in  order 
to  be  considered  at  the  January  14 
meeting.  Mail  or  ^ehver  your  comments 
or  recommendatidns  to  Mr.  Douglas  K. 
Walker  at  the  address  shown  above. 

Office  of  Personnel  Management. 

James  B.  King, 

Director. 

(PR  Doc.  93-29802  Filed  12-2-93;  11;10  am) 

BlUiNG  CODE  C32S-01-M 


PROSPECTIVE  PAYMENT 
ASSESSMENT  COMMISSION 

Meetings 

Notice  is  hereby  given  of  the  meetings 
of  the  Prospective  Payment  Assessment 
Commission  on  Tuesday  and 
Wednesday,  December  14-15. 1993.  at 
the  Madison  Hotel.  15th  &  M  Streets. 
Northwest,  Washington.  DC. 

The  Full  Commission  will  convene  at 
9  a.m.  on  each  day  in  Executive 
Chambers  1,  2  and  3. 

All  meetings  are  open  to  the  public. 
Donald  A.  Young, 
Executive  Director. 
[FR  Doc.  93-29550  Filed  12-3-93;  8:45  am) 

BILUNG  COOE  M20-W-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-33255;  International  Series 
Release  No.  618;  File  No.  SR-Amex-93-40] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  American  Stock  Exchange,  Inc.; 
Relating  to  the  Listing  and  Trading  of 
Stock  Upside  Note  Securities 
("SUNS")  Based  On  the  Lehntan 
Brothers  Global  Emerging 
Telecommunications  Basket 

November  29, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Seciirities  Exchange  Ad  of  1934 
("Ad").  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  November  18, 
1993,  the  American  Stock  Exchange, 
Inc.  ("Amex"  or  "Exchange")  filed  with 
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the  Securities  md  Ej^cfaange 
Conunisstoo  ("Commission"  or  "SEC") 
the  proposea  rule  change  as  described 
in  Items  I.  IL  and  ID  below,  which  Items 
have  been  prepared  by  the  Amex.  The  ^ 
Commission  is  publisning  this  ootica  to 
sohcit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Resnktoiy  Organizatioa's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Chaiige 

The  Exchange  proposes  to  list  for 
trading  under  Section  107  of  the  Amex 
Company  Guide  Stock  Upside  Note 
Securities  ("SUNS")  based  on  the 
Lehman  Brothers  Holdings,  Inc. 
("Lehman  Brothers 'T  Global  Emerging 
Telecommunications  Basket  ("Global 
Telecommunications  Basket' ).» 

The  text  of  the  proposed  rule  diange 
is  available  at  the  Office  of  the 
Secretary,  Amex,  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  tlie  Ptirpoae  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Amex  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-RegaJatory  Organization's 
Statement  of  the  Purpose  of.  and  the 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

(1)  Purpose 

Under  Section  107  of  the  Amex 
Company  Guide,  the  Exchange  may 
approve  for  listing  and  trading  securities 
which  cannot  be  readily  categorized 
under  the  listing  criteria  for  common 
and  preferred  stocks,  bonds,  debentures, 
and  warrants.  The  Amex  is  proposing  to 
list  for  trading  under  section  107  of  the 
Company  Guide  Global 
Telecommunications  Basket  SUNS.* 


These  securitias  will  confann  to  die 
listing  goidelinae  under  Section  107  of 
the  CompttDY  Guide  whidi  provide  that 
such  issues  nave:  (1)  a  public 
distribution  of  one  million  trading  imits; 
(2)  400  holders  (or  100  holders  if  traded 
in  $1,000  denominations):  and  (3)  a 
maikot  value  of  $20  million.  In  addition, 
the  listing  guidelines  ptrofvide  that  the 
issuer  has  assets  in  excess  of  $100 
milhon,  and  stockholders'  equity  of  at 
least  $10  miUion.  In  the  case  of  an 
issuer  which  is  unable  to  satisfy  the 
earnings  criteria  stated  in  section  101  of 
the  Company  Guide,  the  Exchange  will 
require  the  issuer  to  have  the  following: 
(i)  assets  in  excess  of  $200  millirai  and 
stockholders'  equity  of  at  least  $10 
million,  or  (ii)  assets  in  excess  of  $100 
milUon  and  stockholders'  equity  of  at 
least  $20  million.' 

SUNS  will  be  non-callable  senior 
hybrid  debt  securities  of  Lehman 
Brothers.  SUNS  will  have  a  term  of  not 
less  than  four  and  no  more  than  seven 
years  and  will  pay  an  annual  coupon 
based  on  the  year  to  year  appreciation 
in  the  Global  Telecommunications 
Basket.  At  maturity,  holders  of  SUNS 
also  will  receive  from  the  issuer  the 
principal  amount  of  the  note. 
Accordingly,  the  proposed  Global 
Telecommunications  Basket  SUNS  will 
provide  principal  protection  with  the 
opportunity  to  participate  in  any  year  to 
year  appreciate  in  the  Basket.  Global 
Telecommunications  Basket  SUNS  will 
be  cash-settled.  That  is.  SUNS  will  not 
give  holders  any  right  to  receive  any 
Basket  security  or  any  other  ownership 
right  or  interest  in  such  security  even 
though  the  return  on  the  investment  is 
based  on  the  value  of  the  Basket. 

The  market  capitalization  of  the 
securities  in  the  proposed  Global 
Telecommunications  Basket  range  from 
a  high  of  approximately  $77.5  billion 
(American  Telephone  &  Telegraph 
(" AT&r'))  to  a  low  of  $600  million 
(Champion  Technology).  The  securities 
include  the  common  stock  of  five  U.S. 
telecommimications  companies,*  the 


common  stock  of  three  foreign  issuers 
(which  stocks  are  hsted  and  traded  on, 
or  traded  over  the  facilities  of,  U.S. 
seciirities  markets),'  DRs  of  nine  for^gn 
issiwrs,*  and  the  ordinary  Glares  of 
seven  foaM^  issuos.'  Tne  average  daily 
trading  volume  for  the  components  of 
the  Global  Telecommimications  Basket 
as  of  October  1993.  ranged  from  2.6 
billion  ordinary  shares  for 
Telecommunicacoes  Brasileiras  to 
546,000  forTadiran. 

At  the  outset,  each  of  the  securities  in 
the  Global  Telecommunications  Basket 
will  have  equal  representation. 
Specifically,  each  security  included  in 
the  Basket  vnll  be  assigned  a  multiplier 
so  that  the  security  represents  an  equal 
percentage  of  the  value  of  the  entire 
Basket  on  the  date  of  issuance.  The 
multiplier  indicates  the  number  of 
shares  (or  fracticMi  of  one  share)  of  a 
security,  given  its  market  price,  to  be 
included  in  the  calculation  of  the 
Basket  Accordiiigly,  each  of  the  24 
companies  included  in  the  Global 
Telecommunications  Basket  will 
represent  4.166%  of  the  total  Basket  at 
the  time  of  issuance. 

The  multiplier  for  each  seciirity  of  the 
Global  Telecommunications  Basket  will 


1  "Stock  Upsiite  Note  SMuritMS,"  "SUNS,"  and 
"Global  Emerging  T«lTnmm«inir«»inn>  Basket"  are 
registered  service  marks  of  I.ehman  Brothers 
Holdings.  Inc. 

2  The  Global  Telecommunicatioiu  Basket  is  a 
static  portfolio  consisting  of  24  equity  securities. 
Seventeen  of  the  lecuritiee  in  the  Basket  are  traded 
in  the  United  States  as  cooimoD  shares  or  Americaa 
Depositary  Receipts  ( "ADRs")  (ADRs  together  with 
Global  Depository  Receipts  ( "CDRs")  are  hereinafter 
collectively  Depository  Receipts  or  "DRs")  Seven 
of  the  Baiiket  lecuribee  are  traded  as  ordinary 
shares  either  in  the  Usuer's  home  market  or  on  the 


London  Stock  Exchange  ("LSE").  All  of  the 
companies  whose  securities  are  included  in  the 
Basket  provide  information  services,  basic 
telecommunicatioQS  servicaa.  and  specialized 
services  within  the  telecommunications  industry. 
The  securities  which  comprise  the  Global 
Telecommunications  Basket  are  securitiee  issued  by 
corporations  formed  under  the  Laws  of  the  United 
States.  United  Kmgdom.  Canada,  the  Philippines, 
Chile,  New  Zealand.  Hong  Kong,  Israel.  Spain, 
Mexico,  Brazil,  Argentna.  Sweden.  Prance, 
Thailand.  Italy,  and  Malaysia 

3  According  to  the  Bxcfamge,  the  proposed  SUNS 
are  similar  to  Market  lodaoc  Target-Term  Securities 
("MITTS")  lecently  approved  by  the  Commissiod. 
See  Securities  Exchange  Act  Release  No.  32B40 
(September  2. 1993).  S8  PR  47485. 

«The  U.S.  companies  include:  AIXTEL,  AT»T, 
Bell  Atlantic  Corporatiaii.  GTE  Corporadoa.  and 


MCI  Corporation.  The  common  stock  of  these 
companies  is  Hsted  and  traded  on  either  the  New 
York  Stock  Exchange.  Inc  ("NVSE")  or  the  National 
Association  of  Secmities  Dealers,  Inc.  ("NASD") 
Automated  Quotation  ("NASDAQ")  system's 
NaUonal  Market  System  ("NMS '). 

*  The  foreign  common  stock  issuers  include: 
Newbndge  Networks  (Canada),  Philippine  Long 
Distance  Telephone  (Philippines),  and  Tadiran 
(Israel).  Newbridge  Networks  is  traded  thrt>ugh 
NASDAQ/NMS.  Philippine  Long  Distance 
Telephone  is  traded  on  the  Amex.  and  Tadiran  is 
Uaded  on  the  NYSE. 

•  The  DRs  of  the  foreign  issuers  include:  Alcatel 
Alsthsom  Compagnie  Geoerale  d'Electricite 
(France),  Compania  de  Teiafonos  de  Chile  (Chile). 
L.M.  Ericsson  Telephone  Company  (Sweden),  Hong 
Kong  Telecommunications  (Hong  Kong),  Telecom 
Corporation  of  New  Zealand  Limited  (New 
Zealand),  Teiofonica  de  Espana  (Spain).  Telefonos 
de  Mexico.  &A.  de  CV.  (Mexico).  Vodaphona 
Group  (United  Kingdotn).  CaUe  k  Wireless  (United 
Kingdom).  All  of  the  DRs  In  the  Basket  either  are 
listed  and  traded  by  a  U.S.  securities  exchange  or 
are  quoted  through  the  NASDAQ  system. 

'  The  Basket  includes  the  ordinary  shares  of 
Advanced  Info  Services,  Telekom  Malaysia. 
Telecom  Argentina.  Champion  Technology. 
Telecommunicacoes  Brasileiras.  STET  Societa 
Finanziarra  Telefonica  PA  (Italy),  and  Telefonica  de 
Argentina.  In  addition  to  the  home  market,  the 
comnioa  stock  of  the  seven  issuers  also  trades  in  DR 
or  ordinary  share  form  in  the  following  markets: 
Advanced  Info  Services  trades  as  a  DR  in  the  U.S. 
OTC  market:  Telecom  Argentina  trades  as  a  DR  and 
an  ordinary  share  in  the  U.S.  OTC  market,  andas 
a  DR  on  the  LSE.  Champion  Technology  aiul 
Telecommunicacoes  Brasileiras  trade  as  DRs 
through  the  NASD"s  Bulletin  Board  and  as  ordinary 
shares  on  the  LSE:  Telefonica  de  Argentina  trades 
as  an  ordinary  share  on  the  NASO's  Bulletin  Board, 
and  as  a  DR  on  the  LSE  and  in  the  U.S.  OTC  market 
The  Amex  has  information  sharing  agreements  with 
the  home  markets  for  all  the  ordinary  shares 
included  m  the  Basket  except  for  STET  (Italy)  ami 
Advanced  Into  Service*  fThailand). 
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f;enerally  remain  imciianged  except  for 
imited  adjustments  that  may  be 
necessary  as  a  result  of  stock  spUts  or 
stock  dividends.8  There  will  be  no 
adjustments  to  the  multipliers  to  reflect 
cash  dividends  paid  with  respect  to  a 
Bask^  seciirity.  In  addition,  no 
adjustments  of  any  multiplier  of  a 
Basket  security  will  be  done  unless  such 
adjustment  would  require  a  change  of  at 
least  1%  in  the  multiplier  then  in  effect. 
If  the  issuer  of  a  security  included  in 
the  Global  Telecommunications  Basket 
were  to  no  longer  exist,  whether  by 
reason  of  a  merger,  acquisition  or 
similar  type  of  corporate  transaction. 
L^man  Brothers  will  assign  to  that 
security  a  value  equal  to  the  security's 
final  value  for  the  purposes  of 
calculating  Basket  valiies.  For  example, 
if  a  company  included  in  the  Basket 
were  acquired  by  another  company, 
Lehman  Brothers  would  assign  a  value 
to  the  shares  of  the  company's  listed 
securities  equal  to  the  value  per  share  at 
which  time  the  acquisition  occurred.  If 
the  issuer  of  a  Basket  security  is  in  the 
process  of  liquidation  or  subject  to  a 
bankruptcy  prtx»eding,  insolvency,  or 
other  similar  adjudication,  such  security 
will  continue  to  be  included  in  the 
Global  Telecommimicaticms  Basket  so 
long  as  a  market  price  for  such  security 
is  available.  If  a  market  price  is  no 
longer  available  for  a  Baisket  security 
due  to  circumstances  including,  but  not 
hmited  to,  liquidation,  bankruptcy, 
insolvency,  or  any  other  similar 
proceeding,  then  the  value  of  the  Basket 
security  %vill  be  assigned  a  value  of  zero 
in  connection  with  calculating  the 
Global  Telecommunications  Basket 
value  for  so  long  as  no  market  price 
exists  for  that  sectirity." 

The  value  of  the  Global 
Telecommimications  Basket  will  be 
calcailated  once  a  day  either  by  an 
affiliate  of  Lehman  Brothers  or  by  an 
independent  calculation  agent.  These 
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■Lahman  Brothers  will  adjust  the  multiplier  of 
any  Basket  security  if  the  security  is  subject  to  a 
slock  split  or  reverse  split  or  similar  adjustment  in 
the  case  of  a  DR,  to  equal  the  product  of  the  number 
of  shares  issued  tnth  respect  to  oi>e  share  of  the 
Basket  security,  or  the  number  of  receipts  issued 
with  respect  to  a  DR.  and  the  prior  multiplier.  In 
the  case  of  a  stock  dividend,  the  multiplier  will  be 
adjusted  so  that  the  new  multiplier  will  equal  the 
former  multiplier  plus  the  product  of  the  number 
of  shares  of  such  Basket  security  issued  with 
respect  to  one  share  of  the  Basket  security  and  the 
prior  multiplier.  In  the  case  of  a  listing  of  DRs  on 
a  national  securibes  exchange  in  the  United  Stales 
or  on  NASDAQ/NMS.  the  multiplier  will  be 
adjusted  so  that  the  new  multiplier  will  equal  the 
conversion  of  ordinary  shares  to  DRs.  The  listed 
DRs  then  will  be  used  to  calculate  the  value  of  the 
Basket. 

«  Lehman  Brothers  will  not  attempt  to  find  a 
replacement  stock  or  to  compensate  for  the 
extinction  of  a  set^urity  due  to  bankruptcy  or  a 
similar  event. 


values  will  be  disseminated  to  investors 
once  a  day.  Lehman  Brothers  will 
imdertake  to  implement  certain 
surveillance  witn  compliance 
procedures  with  respect  to  the 
dissemination  of  the  Basket  value, 
requiring  that  the  Basket  value  be 
annoimced  only  through  public 
dissemination  and  restricting  the  access 
of  the  Lehman  Brothers  trading  desk  to 
-^  the  Basket  value  determined  by  the 
calculation  agent  until  after  public 
dissemination  of  that  value. 

Global  Telecommunications  SUNS 
will  be  denominated  in  U.S.  dollars  and 
will  entitle  holders  to  receive  annual 
coupon  payments  based  upon  the 
percent^  change  in  the  value  of  the 
Global  Emerging  Telecommunications 
Basket  from  the  beginning  to  the  end  of 
the  year.  10  Global  Telecommunications 
SUNS  may  not  get  redeemed  prior  to 
maturity  and  will  not  be  callable  by  the 
issuer.  Thus,  holders  will  be  able  to 
liquidate  their  investment  prior  to 
maturity  only  by  selling  the  security  in  • 
the  secondary  market  on  the  Amex.  The 
Exchange  anticipates  that  the  trading 
value  of  the  security  in  the  secondary 
market  will  depend  in  large  part  on  the 
value  of  the  securities  comprising  the 
Gl(4)al  Telecommunications  Basket  and 
such  other  fectors  as  the  level  of  interest 
rates,  the  volatility  of  the  value  of  the 
Global  Telecommimications  Basket,  the 
time  to  maturity,  dividend  rates,  and  the 
credit  of  the  issuer. 

Because  SUNS  are  linked  to  a  basket 
of  equity  securities,  the  Exchange's 
equity  floor  trading  rules  will  apply  to 
the  trading  of  SUNS.  In  addition, 
members  and  member  firms  will  have 
an  obligation  pursuant  to  Amex  Rule 
411  to  learn  the  essential  facts  relating 
to  every  customer  prior  to  trading 
SUNS.  The  Exchange  also  will  require 
pursuant  to  Rule  411  that  a  member  or 
member  firm  specifically  approve  a 
customer's  account  for  tratfing  SUNS 
prior  to,  or  promptly  after,  the 
completion  of  the  transaction. 

SUNS  will  be  subject  to  the  equity 
margin  rules  of  the  Exchange.  The  Amex 
will  also  distribute  a  circular  to  the 
membership  prior  to  trading  SUNS 
providing  guidance  with  regard  to 
member  firm  compliance 
responsibilities  (including  suitability 


>°The  formula  for  determining  the  coupon  rale 
will  be  as  follows: 

The  coupon  rate  will  equal  the  greater  of:  (i)  fTf- 
(Ti  X  Strike  level))/Ti)  x  Participation  Rale,  or  (ii) 
zero 

Where:  TI  >  The  level  of  the  Telecommuiucatlans 
Basket  at  the  beginning  of  the  coupon  penod; 

Tf  •  The  level  of  the  Telecommunications  Ba&ket 
at  the  end  of  the  coupon  period. 

("Strike  Level"  and  "Participation  Rate"  are 
specified  percentages.  Lehman  Brothers  anticipates 
that  they  will  be  set  ai  105%) 


recommendations)  when  handling 
transactions  in  SUNS  and  highlighting 
the  special  risks  and  characteristics  of 
SUNS. 

(2)  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  69(b)  of  the  Act.  in  general,  and 
furthers  the  objectives  of  section  6(b)(5), 
in  particular,  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  and  is  not 
designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers,  atkl  dealers. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Amex  believes  that  the  proposed 
rule  change  does  not  impose  any  burden 
on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Oiange  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
pubhcation  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  niay  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 


64350 


Federal  Register  /  Vol.  58.  No.  232  /  Monday,  December  6,  1993  /  Notices 


public  in  accordance  with  the 
provisions  qjf  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street  NW..  *> 

Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  All  submissions 
should  refer  to  the  file  number  in  the 
caption  above  and  should  be  submitted 
by  December  27. 1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFartand, 
Deputy  Secretary 

(FR  Doc.  93-29667  Filed  12-3-93;  8:45  ami 
BaXMO  C00€  WIO-OI-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Privacy  Act  of  1974,  as  Amended; 
System  of  Records 

AGENCY:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Notice  of  proposed  new  Privacy 

Act  system  of  records.      ^^ 


SUMMARY:  The  Treasury  Department. 
Internal  Revenue  Service,  gives  notice  of 
a  proposed  new  system  of  records 
entitled  FTS2000  On-Line  Certification 
of  Usage  System  (FOCUS)— Treasury/ 
IRS  24.100  which  is  subject  to  the 
Privacy  Act  of  1974.  5  U.S.C.  552a. 
DATES:  Comments  must  be  received  no 
later  than  January  5. 1994.  This  new 
system  of  records  will  be  effective 
January  14, 1994,  unless  comments  are 
received  which  result  in  a  contrary 
determination. 

ADDRESSES:  Comments  should  be  sent  to 
the  Office  of  Disclosure,  Internal 
Revenue  Service.  1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 
Comments  will  be  made  available  for 
inspection  and  copying  in  the  Freedom 
of  Information  Reading  Room  upon 
request. 

FOR  FURTHER  INFORMATION  CONTACT: 
Phyllis  De  Piazza,  Supervisory  Tax  Law 
Specialist,  Internal  Revenue  Service, 
Office  of  Disclosure.  EX:D:F.  1111 
Constitution  Avenue  NW..  Washington. 
DC  20224.  Telephone  number:  202- 
622-6240. 

SUPPLEMENTARY  INFORMATION:  FTS2000 
On-Line  Certification  of  Usage  System  is 
estabhshed  in  conjunction  with  the 
FTS2000  Service  to  consolidate 
information  pertaining  to  FTS2000 


» 17  CFR  200.30-3(a)(12)  (1992). 


telephone  usage.  This  system  will 
contain  information  relating  to  FTS2000 
Service  including  voice,  data,  and 
videoconference  usage;  Foncard 
numbers  assigned  to  employees;  and 
any  charges  billed  to  FTS2000 
telephones  to  determine  responsibility 
for  the  placement  of  specific  long 
distance  calls,  if  waste  or*  abuse  patterns 
are  detected. 

The  Internal  Revenue  Service  will 
maintain  these  records  to  further  the 
Government's  fiscal  responsibiUty  and 
accountabiUty  provisions.  Since  part  of 
the  system  of  records  is  retrieved  by 
individual  identifier,  the  Privacy  Act  of 
1974,  as  amended.  5  U.S.C.  552a, 
requires  the  Internal  Revenue  Service  to 
give  general  notice  and  seek  public 
comments. 

Dated:  November  24, 1993. 
Deborah  M.  WUchey. 
Deputy  Assistant  Secretary  (Administration). 

Treasury/IRS  24.100 

SYSTEM  NAME: 

FTS2000  On-Line  Certification  of 
Usage  System  (FOCUS). 

SYSTEM  LOCATWN: 

Detroit  Computing  Center,  1300  John 
C.  Lodge  Drive,  Detroit,  MI  48226. 

CATEGORIES  OF  INWV10UALS  COVERED  BY  THE 
SYSTEM: 

Individuals  (generally  IRS  employees 
or  contractor  personnel)  who  make  long 
distance  telephone  calls  and  who 
receive  telephone  calls  placed  from  or 
charged  to  IRS  telephones. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

The  FTS2000  On-Line  Certification  of 
Usage  System  will  contain  records 
relating  to  the  use  of  FTS2000  Service 
including  voice,  data,  videoconference 
usage;  Foncard  numbers  assigned  to 
employees;  and  any  charges  billed  to 
FTS2000  telephones  to  determine 
responsibiUty  for  placement  of  specific 
long  distance  calls,  if  waste  or  abuse 
patterns  are  detected.  Telephone  calls 
made  to  the  IRS's  Office  of  Inspector 
General  Hotline  numbers  are  excluded 
from  the  records  maintained  in  this 
system  pursuant  to  the  provisions  of  5 
U.S.C,  appendix  3,  section  7(b) 
(Inspector  General  Act  of  1978). 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301  and  41  CFR  201-38.00. 
PURPOSE(S): 

In  accordance  with  41  CFR  201-38.00. 
Management  of  Telecommunications 
Resources,  the  IRS  has  established  a  call 
detail  report  program  called  the 
FTS2000  On-Line  Certification  of  Usage 
System.  This  program  will  enable  the 


IRS  to  analyze  call  detail  information  for 
verifying  call  usage  and  detecting 
possible  abuse  of  the  Government- 
provided  long  distance  network  which 
is  called  FTS2000.  This  network  shall 
be  used-anly  to  conduct  official 
business,  emergency  calls,  and  calls  the 
agency  considers  necessary  in  the 
interest  of  the  Government. 

-  ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCtUDINQ  CATEGORIES  OF  USERS  AND 
PURPOSES  OF  SUCH  USES: 

Records  and  information  contained  in 
these  records  may  be  disclosed,  as  is 
necessary,  to:  (1)  Officials  of  labor 
organizations  recognized  under  5  U.S.C. 
chapter  71  when  relevant  and  necessary 
to  their  duties  of  exclusive 
representation;  (2)  A 
telecommunications  company  providing 
telecommimications  support  to  permit 
servicing  the  account;  (3)  Provide 
information  to  a  congressional  office  in 
response  to  em  inquiry  made  at  the 
request  of  an  individual  to  whom  the 
record  pertains;  (4)  Disclose  information 
to  the  Department  of  Justice  for  the 
purpose  of  htigating  an  action  or 
seeking  legal  advice;  (5)  Disclose 
information  in  a  proceeding  before  a 
court,  adjudicative  body,  or  other 
administrative  body,  before  which  the 
agency  is  authorized  to  appear  when:  (a) 
The  agency,  or  (b)  any  employee  of  the 
agency  in  his  or  her  official  capacity,  or 
(c)  any  employee  of  the  agency  in  his  or 
her  individual  capacity  where  the 
Department  of  Justice  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States.-  when  the  agency 
determines  that  litigation  is  likely  to 
affect  the  agency,  is  a  party  to  the 
litigation  or  has  an  interest  in  such 
litigation,  and  the  use  of  such  records  by 
the  agency  is  deemed  relevant  and 
necessary  to  the  litigation  or 
administrative  proceeding  and  not 
otherwise  privileged;  (6)  Disclose 
pertinent  information  to  appropriate 
Federal.  State,  local,  or  foreign  agencies, 
or  other  public  authority  responsible  for 
investigating  or  prosecuting  the 
violations  of.  or  for  enforcing  or 
implementing,  a  statute,  rule, 
regulation,  order,  or  license,  where  the 
disclosing  agency  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulations;  (7)  Provide  information  to 
Federal  agencies  to  effect  inter-agency 
salary  offset;  and  to  a  debt  collection 
agency  for  debt  collection  services. 

DISCtOSURE  TO  CONSUMER  REPORTING 
AGENOES: 

Disclosure  pursuant  to  5  U.S.C. 
552a(b)(12).  Disclosures  of  debt 
information  concerning  a  claim  against 


Federal  Register  /  Vol.  58,  No.  232  /  Monday,  December  6,  1993  /  Notices 


64351 


an  individual  may  be  made  from  this 
system  to  consumer  reporting  agencies 
as  defined  in  the  Fair  Credit  Reporting 
Act  (15  U.S.C.  1681a(f)  or  the  Federal 
Claims  Collection  Act  of  1966  (31  U.S.C 
3701  (a)(e). 

POUCIES  AND  PRACnCeS  FOR  STORING, 
RETTUEVmO,  ACCESSMO,  RETAiMMQ  AND 
DISPOSING  Of  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  documents  and  magnetic 
media. 

retrievabiuty: 

Records  are  retrieved  by  R^onal 
Office.  District  Office.  Service  Center, 
National  Office,  Detroit  Computing 
Center,  and  Martinsburg  Computing 
Center.  Retrieval  can  also  be 
accompUshed  by  originating  or 
terminating  telephone  numbers,  by 
Foncard  number  or  by  time  of  day. 

SAFEGUARDS: 

Access  to  controls  will  not  be  less 
than  those  provided  for  by  the 
Manager's  Security  Hendbook,  IRM 
1(16)12  and  the  Automated  Information 
System  Security  Handbook,  IRM 
2(10)00. 

RET8MTWH  AND  DttPOSAl': 

Records  are  maintained  In  accordance 
with  General  Records  Schedule  12,  IRM 
1(15)59.31. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Official  prescribing  policies  and 
practices — Assistant  Qjmmissioner, 
Information  Systems  Development 
(ISD),  Internal  Revenue  Service,  1111 
Constitution  Avenue  NW.,  Washington. 
DC  20224.  Office  maintaining  the 
system — Director,  Detroit  Computing 
Center  (DCC),  1300  John  C.  Lodge  Drive, 
Detroit,  MI  48226. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
this  system  contains  a  record  pertaining 
to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1,  subpart  C,  appendix 
B.  Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  below. 


RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records,  or  seeking  to  contest  its 
content,  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1, 
subpart  C,  appendix  B.  Inquiries  should 
be  addressed  to  the  system  managerfs) 
in  the  office(s)  where  records  to  be 
searched  are  located. 

CONTESTINQ  RECORD  PfWCEOURES: 

See  "Record  Access  Procedures" 
above. 

RECORD  SOURCE  CATEOOMES: 

Telephone  assignment  records  and 
Call  Detail  Reports. 

SYSTEMS  EXEMPTED  FROM  CSTTAIN  PROVISKMS 
OF  THE  ACT: 

None. 
(FR  Doc.  93-29668  Piled  12-3-93;  8:45  am) 
BILUNQ  CODE  4no-01-« 


OFnCE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[Docket  No.  301-91] 

Determination  To  Extend  the 
Investigation  of  the  intellectual 
Property  Laws  and  Practices  of  the 
Government  of  Brazil 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Notice  of  determination  imder 
section  304(a)(3)rB)  of  the  Trade  Act  of 
1974,  as  amended  (Trade  Act),  19  U.S.C. 
2414(a)(3)(B),  to  extend  the 
investigation  of  the  acts,  policies  and 
practices  of  the  Government  of  Brazil  on 
the  protection  and  enforcement  of 
intellectual  property  rights. 

SUMMARY:  Pursuant  to  section 
304(a)(3)(B)  of  the  Trade  Act.  the  United 
States  Trade  Representative  (USTR)  has 
determined  to  extend  the  investigation 
Initiated  under  section  302(b)(2)(A)  of 
the  Trade  Act  of  certain  acts.  poUcies 
and  practices  of  the  Government  of 
Brazil  that  deny  adequate  and  effective 
protection  of  intellectual  property 
rights. 

DATES:  The  USTR  made  this 
determination  on  November  26, 1993. 


FOR  FURTHER  INFORMATION  CONTACT: 

John  Huenemann,  Deputy  Assistant  U.S. 
Trade  Representative  (Brazil),  (202) 
395-5190  or  Thomas  Robertson, 
Assistant  General  Counsel  (202)  395- 
6800,  Office  of  the  United  States  Trade 
Representative. 

SUPPLEMENTARY  INFORMATION:  On  May 
28, 1993,  the  USTR  initiated  an 

investigation  of  deficiencies  in  the  acts, 
policies  and  practices  of  the 
Government  of  Brazil  (Brazil)  related  to 
the  denial  of  adequate  and  effective 
protection  of  intellectual  property  rights 
in  Brazil.  See  58  FR  31788  Oune  4, 
1993). 

Numerous  bilBtetisl  discussions  have 
been  held  on  these  issues  since  the 
initiation  of  this  investigation.  Brazil 
has  indicated  it  «nll  undertake  a 
number  of  actions  to  upgrade  protection 
for  intellectual  property  and  provide 
greater  market  access  for  products 
relying  on  the  protection  of  intellectual 
property.  These  include  progress  in  the 
areas  of  protection  for  trademarks, 
semiconductor  mask  works  (layout 
designs),  and  computer  programs: 
market  access  for  computer  programs; 
and  improvements  in  the  enforcement 
of  intellectual  property  rights,  including 
efforts  regarding  the  importation  of 
pirated  and  counterfeit  goods  and  the 
penalties  for  infringement  of  intellectual 
property  rights.  The  two  governments, 
however,  have  not  yet  been  able  to 
resolve  the  remaining  complex  and 
complicated  issues  involved. 

In  light  of  the  need  for  further  time  for 
discussions  to  resolve  these  remaining 
issues,  the  USTR  has  determined 
pursuant  to  section  304(a)(3)(B)(i)  of  the 
Trade  Act.  that  "complex  or 
comphcated  issues  are  involved  in  the 
investigation  that  require  additional 
time."  Thus,  USTR's  determination 
under  section  304(a)(1)  on  whether  the 
actions,  pohdes,  or  practices  under 
investigation  are  actionable  under 
section  301,  and  what  action,  if  any. 
should  be  taken  in  response,  must  be 
made  no  later  than  February  28. 1994. 
Irving  Williamson, 
Chairman,  Section  301  Committee. 
[FR  Doc.  93-29712  Filed  12-3-93;  8:45  am] 

BKUNC  CODE  31S»-01-M 
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This  sectkjn  of  the  FEDERAL  REGISTER 
contains  notices  of  nneetings  published  under 
the  "Govenvnent  in  the  Sunshine  AcT  (Pub. 
L.  94-409)  5  U.S.C.  552b(e){3). 


FARM  CREOrr  AOMINISTRATKm 

Farm  Credit  Administration  Board; 
Special  Meeting 

SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)).  of 
the  special  meeting  of  the  Farm  Credit 
Administration  Board  (Board). 
DATE  AND  TIME:  The  special  meeting  of 
the  Board  will  be  held  at  the  offices  of 
the  Fann  Credit  Administration  in 
McLean,  Virginia,  on  December  8, 1993, 
from  10:00  a.m.  imtil  such  time  as  the 
Board  concludes  its  business. 
FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  M.  Anderson,  Secretary  to  the 
Farm  Credit  Administration  Board, 
(703)  883-4003,  TDD  (703)  883-4444. 
ADDRESS:  Farm  Credit  Administration, 
1501  Farm  Credit  Drive,  McLean, 
Virginia  22102-5090. 
SUPPt.EMENTARY  INF0RMATK3N:  Parts  of 
this  meeting  of  the  Board  will  be  open 
to  the  public  (limited  space  available), 
and  parts  of  this  meeting  will  be  closed 
to  the  pubUc.  The  matters  to  be 
considered  at  the  meeting  are: 

OpenSestion 


A.  Approval  of  Minutes 

1.  November  18. 1993  (Open) 

2.  November  18, 1993  (aosed) 

B.  Reports 

1.  Chief  Examiner's  Quarterly  Report 

C.  New  Business 

1.  Regulations 

a.  Disclosure  to  Investors  in  Systemwide 
Debt  Obligations  and  Consolidated  Bank  Debt 
Obligations  of  the  Farm  Credit  System 
(Proposed). 

b.  Review  of  Collateral  Evaluation 
Regulation. 

2.  Other 

a.  Review  of  FCA  Orders. 

b.  Amendment  to  the  Charter  of  the  FCB 
of  Louisville  and  the  Charter  of  the  FCB  of 
Columbia  to  Transfer  the  Affiliation  of  the  4 
ACAs  from  the  FCB  of  Louisville  to  the  FCB 
of  Colimibia. 

c  Consolidation  of  the  Farm  Credit  Banks 
of  Omaha  and  Spokane  to  form  AgAmerica, 
FCB. 

Closed  Session* 

A.  New  Business 

1.  Enforcement  Actions. 

Dated:  December  2, 1993. 
Curtis  M.  Anderson, 

Secretary,  Farm  Credit  Administration  Board. 
IFR  Doc.  93-29840  Filed  12-2-93;  2:15  pm) 
BIUJNO  CODE  CTOS-^l-r 


*  S«ssion  Qosed— Exempt  pursuant  to  5  U.S.C 
S52b(c)  (8).  (9)  and  (10). 


NUCLEAR  REGULATORY  COMMISSION 

DATE:  Thursday,  December  9, 1993. 

PLACE:  Commissioners'  Conference 
Room,  11555  Rockville  Pike.  Rockville, 
Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Thursday,  December  9 

10:00  a.m. 
Discussion  of  Interagency  Issues  (Closed — 
Ex  9) 
11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 
2:00  p.m. 
Briehngby  Northeast  Utilities  (Public 
Meeting)  (Contact:  Jose  Calvo.  301-504- 
1404) 

The  schedule  for  commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording)— (301)  504-1292. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
WilUam  HiU  (301)  504-1661. 

Dated:  December  2, 1993. 
William  M.  HiU.  ]r., 
SECY  Trucking  Officer.  Office  of  the 
Secretary. 

[FR  Doc  93-29806  Filed  12-2-93;  11:44  ami 
BtUMQ  CODE  7SM-01-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  conections  of  previousfy 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  docunients.  These  corrections  are 
prepared  by  the  Office  of  tt^  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  sigr>ed  documents  and  appear  in 
the  appropriate  document  categories 
eisewttere  in  the  Issue. 


DEPARTMENT  OF  AGRICULTURE 
Office  of  the  Secretary 
7  CFR  Part  1 

Appearance  of  USDA  Employees  as 
Witnesses  in  Judicial  or  Administrative 
Proceedings;  Amendment 

Correctioi\ 

In  nile  document  93-29133  appearing 
on  page  62495  in  the  issue  of  Monday, 
November  29, 1993,  make  the  following 
correction: 

§1^19    [Corrected] 

On  page  29133,  in  the  second  colunm, 
in  §  1.219(a),  in  the  fifth  line, 
"retirement"  should  read 
"requirement". 

BILUNO  CODE  1S0»41-D 

DEPARTMErrr  OF  AGRICULTURE 

Rural  Electrification  Administration 

Golden  Valley  Electric  Association, 
Inc.,  Rnding  of  No  Significant  Impact 

Comertjon 

In  notice  document  93-26236 
appearing  on  page  57582  in  the  issue  of 
Tuesday,  October  26, 1993,  in  the  third 
colimm,  before  the  FR  Doc.  line,  insert 
the  following: 
lames  B.  Hu£r,  Sr. 
Adoiuustrator. 

BtLUNQ  CODE  1S06-01-O 


DEPARTMENT  OF  DEFENSE 
48  CFR  Part  232 

Defense  Federal  Acquisition 
Regulation  Supplement;  Reduction  In 
Progress  Payment  Rates 

Correction 

In  rule  document  93-28815  beginning 
on  page  62045  in  the  issue  of 
Wednesday,  November  24, 1993,  make 
the  foUowing  correction: 

232.502-1-71    [Corrected] 

On  page  62046,  in  section  232.502-1- 
71,  in  the  table,  in  the  second  column, 
the  heading  "Uniform  rate"  should  read 
"Uniform  rate  percentage". 

BILLMQ  CODE  1SO»«1-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  820 
[DoclietNo.90N-0172] 

Medical  Devices;  Current  Good 
Manufacturing  Practice  (CGMP) 
Regulations;  Proposed  Revisions; 
Request  for  Comments 

Correction 

In  proposed  rule  document  93-28554 
begiiming  on  page  61952  in  the  issue  of 
Tuesday,  November  23, 1993,  make  the 
following  corrections: 

1.  On  page  61952,  in  the  first  column, 
in  DATES:,  in  the  second  line,  "February 
22, 1994."  should  read  "March  23, 
1994." 

2.  On  page  61977,  in  the  third 
colimm,  imder  the  heading  X.  Request 
for  Comments,  in  the  first  paragraph,  in 
the  second  line,  "February  22, 1993," 
should  read  "March  23, 1994,". 

BOUNQ  COOE  1SOS.01-0 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
PD-943-04-4210-04;  IDI-28748] 

Issuance  of  Land  Exchar>ge 
Conveyance  Document;  Idaho 

Correction 

In  notice  doomient  93-27178 
appearing  on  page  59059  in  the  issue  of 


Friday,  November  5. 1993,  in  the  second 
colimm,  in  land  description  T.  48  N.,  R. 
1  E.,  Sec.  21  should  read  "WViSEV*;". 


BIUMOCOOE  1SO»«1.0 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Martagement 

[CA-060-343-71 22-1 0^063;  CACA  28709] 

Cancellation  of  Proposed  Withdrawal; 
California 

Correction 

In  notice  document  93-26559 
begiiming  on  page  58015  in  the  issue  of 
Thursday,  October  28, 1993,  make  the 
following  corrections: 

1.  On  page  58016,  in  the  second 
column,  in  land  description  T.  12  N.,  R. 

4  E.,  in  Sec.  25,  "NVi"  should  read 
"NVa". 

2.  On  the  same  page,  in  the  same 
column,  in  land  description  T.  12  N.,  R. 

5  E..  "Sees.  29  and  20;"  should  read 
"Sees.  19  and  20;". 

3.  On  the  same  page,  in  the  third 
column,  in  land  description  T.  11  N.,  R. 
2  W.,  Sec.  11  should  read  "EVt.  NWVi, 
N»/iSWV4,  and  N^/iS^/iSWV*;". 

BIUJNQ  CODE  150SO1-O 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  270 

[Release  No.  IC-19658,  File  No.  S7-26-92] 

RIN  3235-AF01 

Investment  Company  General  Partners 
Not  Deemed  Interested  Persons; 
Investment  Company  Limited  Partners 
Not  Deemed  Affiliated  Persons 

Correction 

In  rule  document  93-21109  begiiming 
on  page  45834  in  the  issue  of  Tuesday, 
August  31, 1993,  make  the  following 
correction: 

S270.2a19-2    [Corrected] 

1.  On  page  45838,  in  the  second 
column,  in  §  270.2al9-2(a)(3),  in  the 
sixth  line,  "Agreement  that  transferee 
shall  all"  should  read  "Agreement,  the 
transferee  shall  have  all". 

BaUNQCOOE  t50»«1-O 
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DEPARTMENT  OF  EDUCATION 

National  Inatttuta  on  Diaal)(llty  and 
Ratwbllltatlon  Raaaarch;  Funding 

AGENCY:  Department  of  Education. 
ACTKW:  Notice  of  final  funding  priority 
for  fiscal  years  1994-1995  for  the 
Knowledge  Dissemination  and 
Utilization  Program. ' 

summary:  The  Secretary  annoimces  a 
funding  priority  for  the  Knowledge 
Dissemination  and  UtiUzation  [D&U) 
Program  under  the  National  Institute  on 
Disability  and  RehabiHtation  Research 
(NTORR)  for  fiscal  years  1994-1995.  The 
Secretary  takes  this  action  to  ensure  that 
rehabihtation  knowledge  generated  from 
projects  and  centers  funded  by  NIDRR 
and  others  is  utihzed  fully  to  improve 
the  Uvea  of  individuals  with  disabilities 
and  their  bmiUes. 

EFFECnve  DATE:  This  priority  takes  effect 
either  45  days  after  publication  in  the 
Federal  Ref^er  or  later  if  Congress 
takes  certain  adjournments.  If  you  want 
to  know  the  effective  date  of  this 
priority,  call  or  write  the  Department  of 
Education  contact  person. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Esquith,  U.S.  Department  of 
Education.  400  Maryland  Avenue.  SW., 
Switzer  Building,  room  3424. 
Washington.  DC  20202-2601. 
Telephone:  (202)  205-«801.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  TDD 
number  at  (202)  205-5516. 
SUPPLEMENTARY  INFORMATKW:  This 
notice  contains  one  priority  under  the 
D&U  program  and  additional  selection 
criteria  for  this  priority.  The  priority 
would  develop  and  test  new 
informational  and  instructional 
materials  related  to  the  communication 
requirements  of  the  Americans  with 
Disabilities  Act  (ADA). 

Authority  for  the  D4U  program  of 
NIDRR  is  contained  in  sections  202  and 
204(a)  and  204(b)(5)  of  the 
Rehabihtation  Act  of  1973,  as  amended 
(29  U.S.C  760-762).  Under  this  program 
the  Secretary  makes  awards  to  pubUc 
and  private  organizations,  including 
institutions  of  higher  education  and 
Indian  tribes  or  tribal  organizations. 

This  final  priority  supports  the 
National  Education  Goals.  National 
Education  Goal  5  calls  for  all  Americans 
to  possess  the  knowledge  and  skills 
necessary  to  compete  in  a  global 
economy  and  exercise  the  rights  and 
responsibilities  of  citizenshio. 

Undei  the  regulations  for  this  program 
(see  34  CFR  355.32).  the  Secretary  may 
establish  research  priorities  by  reserving 
funds  to  support  particular  research 
activities. 


NIDRR  if  in  the  process  of  developing 
a  revised  long-range  plan.  The  priority 
in  this  notice  Is  consistent  with  the 
long-range  planning  process. 

On  September  2. 1993  the  Secretary 
published  a  notice  of  proposed  priority 
in  the  Federal  Register  at  58  FR  46710. 
The  Department  of  Education  received 
three  letters  commenting  on  the 
proposed  priority.  Modifications  were 
made  to  the  priority  as  a  result  of  those 
comments.  The  comments,  and  the 
Secretary's  responses  to  them,  are 
discussed  in  an  appendix  to  this  notice. 

NotK  This  notice  of  final  priority  does  not 
solicit  applications.  A  notice  inviting 
applications  under  this  competition  is 
published  in  i  separate  notice  in  this  issue 
of  the  Federal  Register. 


Priority 

Under  34  CFR  75.105(c)(3)  the 
Secretary  gives  an  absolute  preference  to 
appUcations  that  meet  this  following 
priority.  The  Secretary  will  fund  under 
this  program  only  applications  that  meet 
this  absolute  priority: 

Priority— Materials  Development  to 
Facilitate  Accessibility  in 
Communications 

Background 

Public  Law  101-336,  the  Americans 
with  DisabiUties  Act  (ADA),  that  was 
enacted  on  July  26, 1990,  prohibits 
discrimination  against  individuals  with 
disabilitiet  in  employment,  pubUc 
accommodations,  transportation.  State 
and  local  government  services,  and 
telecommunications.  This 
announcement  focuses  on  access  for 
people  with  commimication  disabilities. 
Although  there  are  no  existing  data  on 
the  prevalence  of  commimication 
impairments  on  a  national  level,  the 
population  is  significant  ("A  Report  of 
the  Task  Force  on  the  National  Strategic 
Research  Plan,"  National  Institute  on 
Dea£aess  and  other  Commimication 
Disorders  (NIDCD),  1989).  For  example, 
at  least  28  miUion  citizens  have  some 
degree  of  hearing  loss,  while  over  2 
miUion  are  profoundly  deaf.  Another 
1.75  milUon  have  severe  speech 
impairment  (NIDCD.  1989).  Individuals 
with  vision  impairments,  cognitive 
impairments,  and  motor  impairments 
are  also  impeded  in  their  abilities  to  use 
a  full  range  of  existing  methods  of 
communications,  such  as  public 
transportation  signs  and 
announcements,  automated  teller 
machines,  and  telephones. 

In  appropriating  funds  for  NIDRR  for 
fiscal  year  1991,  Congress  instructed 
NIDRR  to  initiate  a  program  of  technical 
assistance  to  facilitate  the 
implementation  of  the  ADA.  NIDRR 


established  this  initiative  by  funding  ten 
Regional  Disabihty  and  Business 
Technical  Assistance  Centers 
(RDBTACs),  two  national  peer  training 
projects,  and  three  projects  for  materials 
developliient — two  focused  on 
employment  and  one  focused  on  pubhc 
accommodations.  NIDRR  attempted  to 
establish  a  materials  development 
project  to  focus  on  the  accessible 
commimications  requirements  of  the 
Act,  but  did  not  receive  acceptable 
applications  for  that  project.  However, 
NIDRR's  subsequent  experience  with 
the  ADA  has  reinforced  the  need  for 
materials  and  technical  assistance  and 
training  activities  to  make  those  with 
responsibiUties  and  those  with  rights 
under  the  ADA  aware  of  their  rights  and 
duties,  and  aware  of  the  nature  of 
communications  barriers  and  of 
potential  solutions. 

Successful  implementation  of  the 
ADA  for  persons  with  communication 
disabiUties  will  depend,  in  part,  on  the 
extent  to  which  obstacles  to  community 
integration  caused  by  communication 
barriers  can  be  identified  and  solutions 
developed  and  disseminated.  These 
include  not  only  technical  solutions,  but 
also  non-technical  aids  for  individuals 
who  require  basic  terminology,  short 
sentences,  pictograms,  repetition,  and 
other  techniques,  to  faciUtate  better 
integration  into  the  community.  The 
identification  of  significant  barriers  and 
of  acceptable  solutions  must  involve 
indivimials  with  a  range  of 
communication  disabilities.  The  target 
audiences  for  the  materials  developed 
by  this  project  will  be  the  RDBTACs 
funded  by  NIDRR.  individuals  with 
communication  disabiUties,  employers. 
pubUc  and  private  operators  of  public 
accommodations.  State  and  local 
governments,  public  and  private  service 
providers,  communications  industries, 
and  regulators  of  communications 
industries. 

An  appUcant  for  an  award  imder  this 
priority  must  demonstrate  how  the 
activities  will  address  the  needs  of 
individuals  with  disabilities  who  are 
from  minority  backgrounds.  This  is 
expected  to  include  issues  of  language 
and  preferred  communications  media, 
and  is  expected  to  be  reflected  in  the 
technical  assistance  and  training,  the 
target  populations  for  dissemination, 
and  the  accessibility  of  the  formats  of 
the  materials. 

Priority 

A  materials  development  project  to 
bciUtate  accessibiUty  in 
communications  shall — 

•  Identify  useful  newly  available 
technology  and  develop  consumer-nm 
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orientation  programs  to  inform 
consumers  about  new  te(±nology; 

•  Identify  needs  based  on  the 
requirements  of  the  ADA  for 
information  about  technology  and  • 
services,  and  develop  materials  to 
educate  employers,  mass  transit  service 
providers,  public  and  private  operators 
of  public  accommodations.  State  and 
local  government  officials,  pubUc  and 
private  service  providers^  and  the 
communication  industries; 

•  Develop  materials  that  explain  the 
impact  of  the  ADA  on  individuals  with 
communication  disabiUties  and  on 
entities  with  responsibiUties  under  the 
ADA,  and  disseminate  these  materials 
in  accessible  formats  to  the  RDBTACs 
and  to  other  relevant  parties:  - 

•  Develop  practical  information, 
including  methods  to  produce 
doomients  in  accessible  formats,  on 
appropriate  technologies  and  services 
that  can  be  used  in  different  settings 
where  compliance  with  the  ADA  is 
required; 

•  Develop  innovative  methods  of 
information  exchange  and  new 
materials  that  iUustrate  solutions  to 
problems  experienced  by  people  with 
various  types  of  communication 
disabiUties,  and  make  these  available  to 
RDBTACs  and  other  relevant  parties; 

•  Develop,  test,  and  evaluate  training 
modules  that  demonstrate  the 
appropriate  use  of  the  latest  technology 
in  telecommunication  and  other 
communication  methods  for  people 
with  commimication  disabiUties  and 
make  these  modules,  along  with 
technical  assistance,  available  to  the 
RDBTACs  and  other  relevant  parties; 

•  Coordinate  with  the  Federal 
CommunicaUons  Commission,  the 
Department  of  Justice,  the  Equal 
Employment  Opportunity  Commission, 
the  Department  of  Transportation  and 
the  Architectural  and  Transportation 
Barriers  CompUance  Board  in  the 
development  and  dissemination  of 
materials; 

•  EstabUsh  and  maintain  Uaison  with 
researchers  and  providers  concerned 
with  communication  devices  and 
services,  in  order  to  disseminate 
consumer  perspectives  and  to  encourage 
the  introduction  of  new  and  responsive 
technology;  and 

•  Develop  its  materials,  including 
brochures,  pubUcations  and 


instructional  materials,  in  formats  that 
wiU  adequately  accommodate  various 
individual  communication  modes. 

Selection  Criteria 

The  rwUations  that  apply  to  the 
Knowledge  Dissemination  and 
Utilization  program.  34  CFR  part  355. 
apply  to  this  priority.  However,  because 
of  the  spedalized  nature  of  these 
activities  and  the  potential  importance 
of  this  project  to  the  successful 
implementation  of  the  ADA.  NIDRR  has 
added  several  factors  to  the  selection 
criteria  in  34  CFR  350.34  by  which 
appUcations  under  this  priority  wiU  be 
evaluated.  NIDRR  has  added  60  points 
to  the  selection  criteria  for  these 
projects,  so  that  the  maximum  possible 
score  for  an  appUcation  in  §  350.33(e)  is 
increased  to  160  points.  NIDRR  has 
distributed  the  additional  points  as 
foUows: 

(a)  The  appUcant  proposes  an 
effective  approach  to  the  timely 
development  and  production  of 
materials  and  instructional  content  in 
formats  and  styles  that  are  accessible  to 
individuals  with  a  range  of  sensory, 
communication,  cognitive,  and  learning 
disabiUties.  (Weight:  4;  Total  Points:  20) 

(b)  The  appUcant  presents  an  effective 
plan  to  pilot  test,  and  evaluate  and 
modify  as  needed,  materials  and 
training  programs  on  appropriate  target 
audiences,  including  individuals  who 
have  various  types  of  disabilities  and 
parents  of  mdividuals  with  disabilities, 
employers  with  various  sized  work 
forces,  and  appropriate  representatives 
of  service  providers,  business,  labor. 
State  and  local  governments,  and  the 
general  pubUc.  (Weight:  4;  Total  Points: 
20) 

(c)  The  appUcant  involves  individuals 
with  disabiUties,  parents  or  other  family 
members  of  individuals  with 
disabiUties,  as  well  as  representatives  of 
the  covered  entities  and  other  target 
populations,  in  the  design  and  deUvery 
of  the  informational  and  instructional 
content  and  format.  (Weight:  4;  Total 
Points:  20)  (Approved  by  the  Office  of 
Management  and  Budget  under  Control 
Number  1820-0027.) 

AppUcable  Program  Regulations 
34  CFR  Parts  350  and  355. 
Program  Authority:  29  U.S.C.  760-762. 


Dated:  November  29, 1993. 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Serrices. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.1330,  Knowledge  Dissemination 
and  Utilization  Program) 

Appendix — Analytia  of  Comments  and 
Changes 

The  Department  received  three  letters  in 
response  to  the  proposed  priorities.  This 
Appendix  contains  an  analysis  of  the 
comments  contained  in  the  letters  and  the 
changes  in  the  priority  since  the  publication 
of  the  notice  of  proposed  priority.  Technical 
and  other  minor  chanaes — and  suggestions 
the  Secretary  is  not  legally  authorized  to 
make  under  applicable  statutory  authority- 
are  not  addressed. 

Comment:  One  conmienter  suggested 
adding  the  transportation  industry  to  the  list 
of  covered  entities  that  will  be  the  target 
audience  for  the  technical  assistance 
materials  developed  by  the  grantee. 

Discussion:  The  Secretary  believes  that 
providers  of  mass  transit  are  the  appropriate 
element  of  the  transportation  industry  that 
would  be  an  important  audience  for  the 
communication  materials. 

Changes:  Providers  of  mass  transit  have 
been  added  to  the  list  of  covered  entities  in 
the  second  activity  of  the  priority. 

Comment:  One  commenter  suggested 
requiring  applicants  to  demonstrate  how 
their  project  could  be  "implemented  on  a 
continuing  education  basis." 

Discussion:  The  Secretary  points  out  that 
the  materials  development  project  is 
intended  to  serve  as  a  source  of  information 
and  technical  assistance  materials.  The  ADA 
Regional  Disabilit>'  and  Business  Technical 
Assistance  Centers  are  primarily  responsible 
for  eHsuring  that  the  communications 
materials  developed  by  the  grantee  will  be 
disseminated  and  utilized  to  the  maximum 
extent 

Changes:  None. 

Comment:  One  commenter  suggested 
adding  an  activity  to  develop  materials  on 
methods  of  producing  documents  in 
accessible  formats. 

Discussion:  The  Secretary  believes  that 
there  is  a  need  to  develop  materials  that  will 
assist  covered  entities  to  produce  documents 
in  accessible  formats. 

Changes:  The  fourth  activity  of  the 
proposed  priority  has  been  revised  to  include 
information  on  methods  to  produce 
documents  in  accessible  formats. 

[FR  Doc.  93-29757  Filed  12-3-93;  8:45  am) 
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[FR  Doc.  03-29927 
Filed  12-3-93;  12:22  pm] 
Billing  code  3195-01-P 


Presidential  Documents 


Notice  of  December  2,  1993 
Continuation  of  Libyan  Emergency 


On  Januanr  7, 1986,  by  Executive  Order  No.  12543,  President  Reagan  declared 
a  national  emergency  to  deal  with  the  unusual  and  extraordinary  threat 
to  the  national  security  and  foreign  policy  of  the  United  States  constituted 
by  the  actions  and  policies  of  the  Government  of  Ul^a.  On  January  8 
1986,  by  Executive  Order  No.  12544,  tiie  President  took  additional  measures 
to  block  Ubyan  assets  in  the  United  States.  The  President  has  transmitted 
a  notice  continuing  this  emergency  to  the  Congress  and  the  Federal  Resister 
every  year  since  1986. 

Because  the  Government  of  Ubya  has  refused  to  comply  with  United  Nations 
Security  Council  Resolution  No.  748,  calling  upon  it  to  renounce  tiirough 
concrete  action  its  support  for  international  terrorism,  and  has  continued 
its  actions  and  policies  in  support  of  such  terrorism,  the  national  emergency 
declared  on  January  7,  1986,  and  the  measures  adopted  on  January  7  and 
January  8, 1986,  to  deal  with  that  emergency,  must  continue  in  effect  beyond 
January  7, 1994.  Therefore,  in  accordance  with  section  202(d)  of  the  National 
Emergencies  Act  (50  U.S.C.  1622(d)),  I  am  continuing  the  national  emergency 
with  respect  to  Libya.  This  notice  shall  be  published  in  the  Federal  Register 
and  transmitted  to  the  Congress. 


lXrtU/«uaA<r^JUuud^^;^ 


THE  WHITE  HOUSE. 
December  2,  1993. 
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Proclamation  6633  of  December  3,  1993 

National  Drunk  and  Drugged  Driving  Prevention  Month,  1993 


By  the  President  of  the  United  States 

A  Proclamation 

The  1993  holiday  season  is  an  ideal  time  to  ask  dtirselves  what  more 
can  be  done  to  prevent  drunk  and  drugged  driving— one  of  our  Nation's 
most  serious  public  health  and  safety  problems.  Each  year,  thousands  of 
Americans  are  killed  or  seriously  injured  because  of  drunk  and  drugged 
drivers.  During  this  National  Drunk  and  Drugged  Driving  Prevention  Month. 
I  ask  each  citizen  to  work  actively  to  help  improve  the  safety  of  our  roads 
and  highways  by  pledging  not  to  drink  and  drive.  In  addition,  we  must 
be  alert  to  the  risks  of  the  road  and  make  a  special  effort  to  ensure  that 
others  do  the  same. 

As  in  past  years,  citizens  across  the  country  are  participating  in  programs 
and  activities  to  focus  public  attention  on  the  prevention  of  driving  under 
the  influence  of  mind-altering  substances.  Public  officials  at  all  levels  are 
sponsoring  anti-drunk  and  anti-drugged  driving  legislation,  appointing  spe- 
cial task  forces,  and  issuing  proclamations:  law  enforcement  agencies  are 
increasing  enforcement  efforts;  public  and  private  organizations  are  holding 
safety  campaigns,  including  candlelight  vigils  in  memory  of  those  killed 
due  to  driving  catasti-ophes  caused  by  drunk  and  drugged  drivers.  Just  as 
mportant.  citizens  are  sponsoring  volunteer  programs  to  provide  rides  home 
from  hoHday  parties.  These  are  just  some  of  the  things  that  each  of  us 
can  do  to  help  in  the  fight  against  drunk  and  drugged  driving. 

Despite  some  encouraging  results  in  recent  years  from  many  community- 
based  efforts  to  curtail  drunk  and  drugged  driving.  45  percent  of  all  fatal 
motor  vehicle  accidents  in  1992  were  alcohol-related,  and  about  80  percent 
of  these  involved  a  legally  intoxicated  driver  or  pedestrian.  For  1992.  that 
meant  that  alcohol  was  a  factor  in  approximately  17,700  ti-affic  deaths. 
Drunk  driving  remains  our  number  one  highway  safety  problem,  requiring 
comprehensive  State  and  local  actions  to  reduce  and  prevent  these  unneces- 
sary tragedies.  Reductions  in  alcohol-related  accidents  will  also  be  powerful 
medicine  in  the  Nation's  attempts  to  lower  health  care  costs.  Just  reducing 
tiie  percentage  of  alcohol-related  fatalities  from  45  to  43  percent  of  tot^ 
annual  traffic  fatalities— and  related  injuries  by  a  proportionate  amount- 
would  save  1,200  lives. 

Each  of  us  can  help  prevent  drunk  and  drugged  drivers  from  exacting 
tiieir  terrible  toll  in  lives,  suffering,  and  related  health  care  costs  by  refusing 
to  tolerate  drunk  and  drugged  driving  in  our  community,  by  insisting  that 
local  police  aggressively  enforce  anti-drunk  and  anti-drugged  driving  laws, 
and  by  encouraging  other  citizens  to  become  involved  in  these  activities. 
We  also  need  to  realize  that  the  combination  of  legal  or  illegal  drugs  and 
alcohol  is  especially  hazardous  and  contiributes  to  loss  of  control,  loss  of 
judgment,  and  certainly,  loss  of  the  ability  to  safely  navigate  a  vehicle. 

In  order  to  promote  more  citizen  involvement  in  prevention  efforts  and 
in  order  to  increase  awareness  of  the  seriousness  of  the  threat  to  our  lives 
and  safety,  the  Congress,  by  Senate  Joint  Resolution  122.  has  designated 
the  month  of  December  1993  as  "National  Drunk  and  Drugged  Driving 
Prevention  Month"  and  has  authorized  and  requested  the  President  to  issue 
a  proclamation  in  observance  of  this  month. 
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NOW.  THEREFORE,  1,  WILLIAM  J.  CLINTON.  President  of  the  United  States 
of  America,  do  hereby  proclaim  December  1993  as  National  Drunk  and 
Drugged  Driving  Prevention  Month.  I  ask  all  Americans  to  reaffirm  their 
cojpmitment  to  make  drunk  and  drugged  driving  unacceptable  and  to  take 
steps  to  intervene  whea  necessary  to  stop  anyone,  impaired  by  alcohol  or 
drugs  from  getting  behind  the  wheel.  I  also  call  upon  public  officials  at 
all  levels  and  interested  dtizou  and  groups  to  observe  this  month  with 
appropriate  ceremonies,  programs,  and  activities  as  an  expression  of  their 
commitmaat  to  educate  and  stop  would-be  drunk  and  drugged  drivers  in 
their  communities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  third  day  of 
December.  In  the  year  of  our  Lord  nineteen  hundred  and  ninety-three,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hxmdred 
and  eighteenth. 


iyj\iugCiuaA<rto^^ 
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317 63629 


32CFR 

95 _.. 


.63293 
.63542 


33CFR 

66 64153 


156 63544 

34CFR 

647 63870 

37CFR 

1 641 54.  641 55 

2 64154 

^.••••■•••^••••••••••■•"•••-••••••••■■vH  lOO 

10 64154. 64155 

304 63294 


38CFR 

21 


.63529 


40CFR 

35 „..„.....»......•..— .63876 

52 ~ ~ .64155. 

64157,64158.64161 

60 64158 

81 641 61 

144 63890 

1 46 63890 

180 63294 

300 63531 

372 63496.  63500 

721 63500 


52 .63316. 

63545. 63547. 63549 

300 63551 


41CFR 

101-39  

63631 

42CFR 

405 

63626 

63626 

491 

63533 

PrapoMd  Rulw: 
67. 

63909 

671 „.63302.  64168 

614 63442 

Proposed  RuIm: 

571 63321 

583 63327 


43CFR 

PubMc  Land  OrtWK 

7013 - 64165 

7020 64166 

426 64277 

44CFR 

64 63899 

46CFR 

PrapoMdRutoK 

12 64278 

16 64278 

47CFR 

63 - 64167 

73  „ 63295.  63296.  63536 

76....„ 64168 


■'I- 


63 64280 

73....- 63318. 

63319.  63320.  63321.  63553 


48CFR 

232 


.64353 


9 

52„ ™ 

904 

917 

936 

939 

952!.! 

970 

49CFR 

541 


63494 

63492!63494 

63553 

63553 

63553 

63556 

63553 

.63553 

...63553 


63296 

63299 


50CFR 

216 

663 


.63536 
.64169 


17 63328.  63560.  64281 

20 „....63488 

21 63488 

215. 64285 

216 64285 

222 64285 

650 63329 


LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  cunent 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Seoflce)  on  202-62^ 
6641.  The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  individual  pamishlet  form 
(referred  to  as  "slip  laws") 
from  the  Superintendent  of 
Documents,  U.S.  Government 
Printing  Office,  Washington, 
DC  20402  (phone.  202-612- 
2470). 

H.R.  2650/P.L  103-162 

To  designate  portions  of  the 
Maurice  River  and  its 
tributaries  in  the  State  of  New 
Jersey  as  comportents  of  the 
National  Wild  and  Scenic 
Rivers  Systems.  (Dec.  1 . 
1993;  107  StaL  1968;  5 
pages) 

Last  List  December  3.  1993 
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CFR  CHECKLIST 


(869-019-OOOOM) —  $»5i)0       Jon.  1, 1993 


Thk  chectdM,  prepared  by  the  Office  of  the  Federal  Register.  Is 
publshed  weekty.  It  Is  arranged  In  ttie  order  of  CFR  tMet,  stock 
numbers,  prices,  and  revtston  dates. 

An  asteriaic  (*)  precedes  each  entry  that  has  been  issued  since  last 
week  and  wMch  is  now  avaHabie  for  sale  at  the  Government  Printing 
OMoe  ^ 

A  cheddM  d  currant  CFR  volumes  comprising  a  complete  CfR  att, 
aieo  appears  In  the  latest  Issue  of  the  LSA  (List  of  C^FR  Sadlona 
Affected),  which  Is  revised  monthly. 

The  annual  rate  for  subscription  to  ai  revised  volumes  is  $775.00 
domestic,  $1 93.75  additional  for  foralgn  malng. 

Mai  orders  to  the  Superintendertt  ot  Documents,  Attn:  New  Orders, 
P.O.  Box  371 954,  Pittsburgh.  PA  15250-7954.  AB  orders  must  be 
accompanied  by  remittance  (chedc,  money  order,  QPO  Deposit 
Account  VISA,  or  Master  Card).  Charge  orders  may  be  telephoned 
toihe  QPO  Order  Desk,  Monday  through  Friday,  at  (202)  783-3238 

from  &00  ajn.  to  4:00  p.m.  eastern  time,  or  FAX  your  charge  orders 
to  (202)  SI  2-2233. 

TWe  Stocit  Number  Price      Rmrialea 

1. 2  (2  Resented) 

3  0992  Corrtoiotion 
and  Ports  100  and 
101) _ 

SRwts: 

700-1199 

t20(Knd,  6  (6 
tesenred) 

7  Parte: 

0-26 

27-4S 

46-61 

52  

53-209 

210-299 SZ 

300-399  

400-699  

900-999 

1000-1059 _ 

1060-1119 

1120-1199  .„ _. 

1200-1499  „ 

1500-1899  

190O-1939 

1940-1949 

1950-1999  .- 

2000-End  _ 


.  (869-019-00002-0) 
.(869-019-OOOOW) 

.  (669-019-00004-6) 
.  (669-01^^)000$-4) 


17  JO 
5.50 

21.00 
VJOO 


•Jan.  1,1993 
Jan.  1, 1993 

Jan.  1, 1993 
Jaal,  1993 


(869-019-00006-2) —     21  JO       Jan.  1, 1993 


•  Pvta: 

1-199  

200-End  .. 

10  Parts: 

0-50  . 

51-199 .... 
200-399  „. 
400^99  „ 
SOO-Cnd  - 

11 

12  Parte: 

W99  ..._, 
200-219  ... 
220-299... 
300^99... 
500-699... 
600-€nd 

13 


.  (669-01^-00007-1) 
.  (669-O19-0OGO8-9) 
.  (869-019-00009-7) 
.  (869-019^)0010-1) . 
.(869-019-00011^). 
.  (869-019-0001^7)  , 
.  (869-019-00013-6) . 
.  (869-019-00014-3)  . 
.  (869^19-00015-1) . 
.(869-0)9-00016-0). 
.  (869-019^^)017-8) , 
.  (869-01940018-6) . 
.  (869-«1940019^  . 
.  (869-OI940Q20-9  . 
. (869-019-00021-6)  , 
.  (869-019-00022^ . 
.(869-019-00023-2). 
.  (869-019^)0024-1) . 
.(869-0I9-O002S-9). 

.  (869-019-00026-7) . 

.  (869-019-00027-5)  . 
.  (869-019-00028-3) . 

.  (869-019-00029-1) . 
.(869^19-00030-5). 
.  (869419-00031-3) . 
.  (869-01940032-1) . 
(869-019-00033-0). 

.  (869-01940034-8) . 

.  (869419O0035-6) . 

(86941940036-4) . 
,  (86941940037-2) . 
,  (86941940038-1) . 
.  (869419-00039-9)  . 

(8694)940040-2) . 

(869419-O0041-1) . 


20A) 
13  JO 
20J0 
28J0 
21J0 
30J0 
15J0 
17  JO 
21J0 
33J0 
20J0 
13J0 
11J0 
27  JO 
17  JO 
13  JO 
27  JO 
32J0 
12J0 


Jan.  1, 1993 
Jan.  1. 1993 
Jan.  1, 1993 
Jan.  1, 1993 
Jan.  1, 1993 
Jaa  1, 1993 
Joa  1, 1993 
Jan.  1, 1993 
Jaal,  1993 
Jan.  1,1993 
Jan.  1, 1993 
Jan.  1,1993 
Jaa  1, 1993 
Jaa  1, 1993 
Joa  1. 1993 
Jaa  1. 1993 
Jaa  1, 1993 
Joa  1, 1993 
Jaa  1, 1993 


20J0       Jaa  1. 1993 


27  JO 
21J0 

29.00 
21J0 
15J0 
20J0 
33.00 

13J0 

11J0 
15.00 
26J0 
21J0 
19  JO 
?ftOO 

28J0 


Jaal,  1993 
Jaal,  1993 

Jaa  1. 1993 
Jaal,  1993 
Jaal,  1993 
Jaal.  1993 
Jaal.  1993 

Jaal.  1993 

Jaal,  1993 
Jan.  1. 1993 
Jaa).  1993 
Jaa  1, 1993 
Jaal,  1993 
Jaa  1, 1993 

Jaa  1. 1993 


T»e 


141 

1-69  

60-139 .... 
140-199  .. 
200-1199 
1200-End 


181 

0-299  

300-799  .. 
aOO-End  . 

18  Parte: 

0-149  

150-999  „ 
lOOO^nd 


171 
1-199 
200-239... 
240-End  ... 

It  Parte: 

1-149  .. 

150-279  ... 
2«M99.-. 
4fX>-ind  ... 


191 
1-199  ... 
200-End 


201 

1-399  

400^499... 
SOO-End  .. 

21Parl8: 

1-99 

100-169  •>. 
170-199  ._ 

200-299  

300499  .... 
500-S99.... 
600-799.... 
800-1299.. 
1300-End.. 

22Parta: 

1-299 

300-End 

23 


24Parta: 

0-199  

2Q0499.. 
SOO-699... 
700-1699. 
1700-End. 


2S 

2«Parta: 

§§1J-1-1^.... 
§§1.61-1.169..... 
§§1.170-1JOO... 
§§1J01-1400... 
§§1^1-1.440.. 
§$1^1-liOO  ... 
§§1.501-1A40... 
§§1.641-1^50... 
§§1.851-1.907.. 
§§1.908-1.1000  . 
§§1.1001-1.1400 
§§1.140)-End  .. 

2-29 

30-39 

4049 

50-299 

3Q0499 

500*99  ._ 


Stock  NuMbar 

Prtc# 

RevlstonOeli 

(869419-00042-9) 

29  JO 

Jaal 

1993 

(869419-0004>7)  .„_ 

26J0 

Jan.  1 

1993 

(869O19-00044-5)  ___ 

12J0 

Jan.  1 

1993 

(86941940045-3) 

22J0 

Jan.  1 

1993 

(869419-00046-1) 

16J0 

Jaal 

1993 

(86941940047-0) 

14J0 

Jan.  1 

1993 

(869419-00048-6) 

25  JO 

Jaal 

1993 

(869419-00049^ 

19J0 

Jaal 

1993 

(869419-00050-0) 

7J0 

Jaal 

1993 

(869419-00051-8) 

17  JO 

Jaal 

1993 

(86941940052-6) ..... 

24J0 

Jaal 

1993 

{8690l9«)OS4-2)  >u^ 

18J0 

Apr.  1 

1993 

(86941901055-1) ; 

:  23J0 

Anal 

1993 

(869419-00n6A-9) 

3000 

Junel 

1993 

(86941940057-7) 

16J0 

Apr.l 

1993 

(86941940068-5) 

19.00 

Ape.  1 

1993 

(86941940069-3) 

15J0 

Apr.l 

1993 

(869419-00060-7) 

lOJO 

Apr.l 

1993 

(869419-00061-6) 

35  JO 

Apr.l 

1993 

(86941940062-3) 

11J0 

Apr.l 

1993 

(869419-00063-1) 

19J0 

Apr.l 

1993 

(869419-00064-0) 

31J0 

Apr.l 

1993 

(869419-00065-8) 

30  JO 

Apr.l. 

1993 

(869419-00066-6) 

15J0 

Apr.l, 

1993 

(869419-00067-4) ..... 

21J0 

Apr.l 

1993 

(86941940068-a 

20J0 

Apr.l, 

1993 

(869019-00069^1)  ..... 

6J0 

Apr.l 

1993 

(869419400704) 

34J0 

Apr.l 

1993 

(869419-00071-2) 

21.00 

Apr.l, 

1993 

(869419-00072-1) 

8J0 

Apr.l, 

1993 

(869419-00073-9) 

22J0 

Apr.l, 

1993 

(86941940074-7) 

12J0 

Apr.l. 

1993 

(869419-00075-6). 

30J0 

Apr.l. 

1993 

(869419-00076-3) 

22J0 

Apr.l, 

1993 

(86941940077-1) 

21J0 

Apr.l. 

1993 

(869419-000784) 

38J0 

Apr.l. 

1993 

(869419400794) 

36J0 

Apr.l. 

1993 

(86941940080-1) 

17.00 

Apr.l, 

1993 

(86941940061-0)      . 

39.00 

Apr.l. 

1993 

(86941940082-8) 

15J0 

Apr.l. 

1993 

(869419-00083-6) 

31J0 

Apr.l, 

1993 

(869419-00084^ 

21J0 

Apr.l, 

1993 

(86941940085-2) 

37  JO 

Apr.l. 

1993 

(869419-00086-1)  ... 

23J0 

Apr.l. 

1993 

(86941940087-^ 

21J0 

Apr.l. 

1993 

(869419-00088-7) 

3IJ0 

Apr.l, 

1993 

(869419-00089-5) 

2300 

Apr.l. 

1993 

(869419-00090^9) 

20J0 

Apf.1, 

1993 

(86941940091-7) 

2100 

Apr.l, 

1993 

C86941940092-5) 

27  JO 

Apr.l, 

1993 

(86941940093-3) 

26J0 

Apr.l. 

1993 

(869419-00094-1) 

2200 

Apr.l. 

1993 

(86941940095-0) 

31J0 

Apr.l. 

1993 

(86941940096-8) 

23.00 

Apr.l. 

1993 

(869419-00097-6) 

lajo 

Apr.l. 

1993 

(8694194009*4) 

13J0 

Ape.  1. 

1993 

(869419-00099-2) 

13J0 

Apr.l, 

1993 

(869417-001004) 

23J0 

Ape.  1. 

1993 

(869419-00101-6) 

6J0 

*Apr.  1. 

1990 

IV 
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TM#  Stock  NiffnMf 

600-€nd  (869-01WJ0102-6) 8.00  Apr.  1.  1993 

27PwtK 

1-199  (869^1*-00103-4) 37D0  Apf.  1.  1993 

2004nd  (869^)19-00104-2) ».  11.00  »Apf.  1. 1991 

28  PwlK 

1-42  (869^1W)0105-1) 27.00  July  1.  1993 

43-«nd „....  (869-019-00106-9)  21.00  July  1, 1993 

29PwtK 

0-99 (869-019-00107-7) 21.00  July  1.  1993 

100-499 (869^)19-00108-6) 9.50  July  1.  1993 

500-899 (869^)lW)0109-3) 36.00  July  1,  1993 

17,00  July  1.  1993 


TW« 


Stock  Nuffitof 


Pric*      Rawtolon  Date 


16.00 


900-1899 (869-019^110-7) 

1900-1910  (§§1901.1  to 

1910.999) (869-019-00111-5) 

1910  (§§  1910.1000  to 

•nd)  (869-017-00110-4) 

191 1-1925  (869-019-001 13-1) 22.00 

1926 (869-017-001 12-1) 14.00 

1927-€nd (869-017-001 13-9) 30.00 

aOPwts: 

1-199  (869-019-00116-6) 27.00 

200-699 (86W)19-001 17-4) XJOO 

700-€fKl  (869-019-00118-2) 27.00 

31  Parts: 

0-199  (869-019^119-1) 18.00 

200-End  (869^19-00120-4) 29.00 

32  Parts: 

1-39,  Vol.  I 15.00 

1-39,  Vol.  II WJOO 

1-39.  Vol  IH 18.00 

1-190  (869^19-00121-2) 30.00 

191-399 (869^1W)0122-1) 36.00 

400-629 (869-019-00123-9) 26.00 

630-699 (869-01W)012*-7) 14.00 

700-799 (869-019-00125-5) 21.00 

800-€nd  (869-01W)0126-3) 22SI0 

33  Parts: 

1-124  (869-019-00127-1) 2a00 

125-199 (869-019-00128-0) 25J)0 

200-€nd  (869-019-00129-8) 2100 

34Parta: 

1-299  (869-019^)0130-1) 27M 

300-399 (869-019-00131-0) 2a00 

400-€rtd  (869-019-00132-8) 37.00 

35 (869-019-0013>6) 12.00 

36  Parts: 

1-199  (869^)1W)01  JM) 16.00 

200-€nd  (869-O19-00135-2) 35.00 

37 (869-019-00136-1) 2a00 

38  Parts: 

0-17  (869-019-00137-9) 31.00 

18-€nd  (869-O19-00138-7) 30.00 

39 (869-019-001 39-5) 17.00 

40  Parts: 

1-51  (869-017-00138^ 31.00 

52  (869-017-00139-2) 33.00 

5W0 (869-01 7-0014(W) 36J)0 

61-80  (869-017-00141-4) 16.00 

ei-«5  (869-017-O0142-2) 17.00 

86-99  (869-017-00143-1) 33.00 

100-149 (869-01 7-00144-9) 14.00 

150-189 (86W)1 7-00145-7) 21.00 

190-259 (869-017-00146-5) ]6J0O 

260-299 (869-017-00147-3) 36.00 

300-399 (869-017-00148-1) 15.00 

400-424 (869-017-00149-0) 26.00 

425-699 (869^)17-00150-3) 26.00 

700-789 (869-017-00151-1) 23.00 

790-€nd  (869-017-0015W)) 25.00 


31.00        July  1,  1993 


July  1,1992 
July  1.  1993 
July  1,  1992 
July  1,1992 

July  1,  1993 
July  1.  1993 
July  1,  1993 

July  1,  1993 
July  1.  1993 

>July  1.  1984 

3July  1,  1984 

ajuly  1.  1984 

July  1.  1993 

July  1.  1993 

July  1,  1993 

4July  1, 1991 

July  1.  1993 

July  1,  1993 

July  1.  1993 
July  1.  1993 
July  1.  1993 

July  1,  1993 
July  1.  1993 
July  1,  1993 

July  1,  1993 

July  1,  1993 
July  1,  1993 

July  1, 1993 

July  1,  1993 
July  1.  1993 

July  1,  1993 

July  1.1992 
July  1.1992 
July  1,1992 
July  1,1992 
July  1,1992 
July  1,1992 
July  1.1992 
July  1,1992 
July  1.1992 
July  1, 1992 
July  1.1992 
July  1,1992 
July  1,1992 
July  1.1992 
Jirfy  1,1992 


41Chaptsrs: 

1.  W  to  I-IO 13X0 

1 ,  l-l  1  to  Appendix,  2  (2  Reserved) 1 3  JO 


3-6 

7 

6 

9 
10-17 


14.00 
6.00 
4.50 

13.00 
9.50 


18,  Vol  I,  Porh  1-6  13.00 

18,  Vol  II.  Ports  6-19 13.00 

18,  Vol  hi.  Ports  20-62 1 3.00 

19^100  13.00 

1-100  (869^19-00156-6) 10.00 

101  (869^19^)0157-3) 30.00 

102-200 (869^)19^)0158-1) 11.00 

201-£nd  (86W)19-00159-0) 12.00 


JJuly  1,  1984 
sjuly  1, 1984 
sjuly  1.  1984 
3July  1,  1984 
iJuly  1,  1984 
sjuty  1,  1984 
JJuly  1,  1984 
3Juty  1,  1984 
JJuly  1,  1984 
JJuly  1.  1984 
J  July  1,  1984 
July  1,  1993 
July  1,  1993 
♦  July  1,  1991 
July  1,  1993 


1-399  ....'. (869-017-00157-1) 23.00  Oct.  1,  1992 

400-429 (869-017-00158-9) 23.00  Oct.  1,  1992 

430-€nd  (869-017-00159-7) 31.00  Oct.  1,  1992 

43 


1-999  (869-017-00160-1) 22.00  Oct.  1,  1992 

1000-3999 (869^)17-00161-9) 30D0  Oct.  1,  1992 

4000-End (869^17-00162-7) 13.00  Oct.  1. 1992 

44  (869-017-00163-5) 26.00  Oct.  1.  1992 

45  Parts: 

1-199  (869-01 7-00164-3) 20.00  Oct.  1,  1992 

200-499 (869-017-0016S-1) 14.00  Oct.  1,  1992 

500-1199 (869-017-00166-0) 30.00  Oct.  1,  1992 

1200-€nd (869-017-00167-8) 20.00  Oct.  1,  1992 

46  Parts: 

1-40 .'. (869^17-00168-6) 17.00  Oct.  1,  1992 

41-69  (869-017-00169-4) 16.00  Oct.  1,  1992 

70-89  (869-017-00170-8) 8.00  Oct.  1,  1992 

90-139 (869^17-00171-6) 14.00  Oct.  1,  1992 

140-155 (869-017-00172-4) 12.00  Oct.  1,  1992 

156-165 (869-017-00173-2) 14.00  ^Oct.  1,  1991 

166-199 «...  (869-017-O0174-1) 17.00  Oct.  1,  1992 

200-499 (869-017-00175-9) 22.00  Oct.  1,  1992 

500-€nd  (869-017-00176-7) 14.00  Oct.  1,  1992 

My  DAffM* 

0-19 .*. (869^)17-00177-5) 22.00  Oct.  1,  1992 

20-39  (869-017-00178-3) 22.00  Oct.  1,  1992 

40-69  (869-017-O0179-1) 12.00  Oct.  1,  1992 

70-79  (869-017-00180-5) 21.00  Oct.  1,  1992 

80-End  ..~ (869-01 7-O0181-3) 24.00  Oct.  1,  1992 

48Chapt*ra: 

1  (Ports  1-51)  (869-017-00182-1) 34.00  Oct.  1,  1992 

1  (Ports  52-99)  (869-01 7-00183-O) 22.00  Oct.  1,  1992 

2  (Ports  201-251) (869-017-00184-8) 15.00  Oct.  1,  1992 

2  (Ports  252-299) (869-017-00185-6) 12.00  Oct.  1,  1992 

3-6 (869-017-00186-4) 22.00  Oct.  1,  1992 

7-14 (869-017-001 87-2) 30.00  Oct.  1,  1992 

15-28  (869-017-00188-1) 26.00  Oct.  1,  1992 

29-€nd  (869-017-00189-9) 16.00  Oct.  1,  1992 

49  Parts: 

1-99 (869-01 7-0019O-2) 22J)0  Oct.  1,  1992 

100-177 (869-017-00191-1) 27.00  Oct.  1,  1992 

178-199 (869-017-00192-9) 19.00  Oct.  1,  1992 

200-399 (869-017-00193-7) 27.00  Oct.  1,  1992 

400-999 (869-01 7-00194-5) 31.00  Oct.  1,  1992 

1000-1199 (869-017-00195-3) 19.00  Oct.  1,  1992 

1200-€nd (869-017-00196-1) 21.00  Oct.  1,  1992 

BOParta: 

1-199  (869-017-00197-0) 23.00  Oct.  1,  1992 

200-599 (869-017-00198-8) 20.00  Oct.  1,  1992 

600-€nd  (869-017-00199-6) 20«)  Oct.  1.  1992 

CFR  Index  ond  Findings 

Aids (869-019-00053^) 36.00  Jon.  1,  1993 


Complete  1993  CFR  set 775.00 
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Shis  section  of  the  FEDERAL  REGISTER 
aontains  regulatory  documents  having  general 
applicability  and  lagai  effect  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.8.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  Issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  532 

RIN  320&-AF58 

Prevailing  Rate  Systems;  Definition  of 
Oscoda-Alpena,  Michigan,  Wage  Area 
to  Northwestern  Michigan  Wage  Area 

juBENCY:  Office  of  Personnel 
Management. 

ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  an 
interim  regulation  to  abolish  the 
Oscoda-Alpena,  Michigan,  Federal 
Wage  System  (FWS)  wage  area  for  pay- 
setting  purposes.  The  Oscoda-Alpena 
wage  area  is  composed  of  the  following 
Michigan  counties:  Alcona,  Alpena, 
Antrim,  Benzie,  Charlevoix,  Cheboygan, 
Crawford,  Emmet,  Grand  Traverse, 
Iosco,  Kalkaska,  Leelanau,  Manistee, 
Missaukee,  Montmorency,  Ogemaw, 
Oscoda,  Otsego,  Presque  Isle, 
Roscommon,  and  Wexford.  The  current 
host  activity  for  the  Oscoda-Alpena 
wage  area  survey,  Wurtsmith  Air  Force 
Base  (AFB).  closed  at  the  end  of  Jtme 
1993.  No  other  activity  in  the  Oscoda- 
Alpena  wage  area  has  the  capabihty  to 
conduct  a  load  wage  survey.  This 
regulation  redefines  all  counties 
presently  included  in  the  Oscoda- 
Alpena,  Michigan,  wage  area  to  the  area 
of  application  of  the  Northwestern 
Michigan  wage  area. 
DATES:  This  interim  rule  is  effective  on 
August  1, 1993.  Comments  must  be 
received  on  or  before  January  6, 1994. 
ADDRESSES:  Send  or  dehver  comments 
to  Barbara  L,  Piss,  Assistant  Director  for 
Compensation  Policy,  Personnel 
Systems  and  Oversight  Group,  U.S. 
Office  of  Personnel  Management,  room 
6H31, 1900  E  Street  NW.,  Washington, 
DC  20415. 


FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Allen  (202)  60&-2848. 
SUPPLEMENTARY  INFORMATION:  The 

Oscoda-Alpena,  Michigan,  wage  area  is 
currently  defined  as  a  separate  wage 
area  for  FWS  pay-setting  purposes.  The 
Department  of  Defense  notified  OPM 
that  the  host  activity  for  the  Oscoda- 
Alpena  wage  area,  Wurtsmith  AFB, 
closed  on  Jime  30, 1993.  Wurtsmith 
AFB  does  not  have  the  capability  to 
conduct  the  wage  survey  for  the  Oscoda- 
Alpena,  Michigan,  wage  area  that  was 
required  to  begin  in  August  1993  in 
accordance  with  appendix  A  to  subpart 
B  of  part  532,  title  5,  Code  of  Federal 
Regulations. 

No  other  Federal  activity  in  the 
Oscoda- Alpena  wage  area  has  the 
capability  to  carry  out  a  local  wage 
survey.  The  counties  presently 
constituting  the  Oscoda-Alpena  wage 
area  must  therefore  be  combined  with 
another  wage  area  for  pay-setting 
purposes. 

The  following  criteria  are  taken  into 
consideration  when  wage  areas  are 
combined: 

(1)  Distance,  transportation  facilities, 
and  geographic  features; 

(2)  Commuting  patterns;  and 

(3)  Similarities  in  overall  population, 
employment,  and  the  kinds  and  sizes  of 
private  industrial  establishments. 

There  are  oirrently  four  FWS  wage 
areas  in  the  State  of  Michigan.  The 
Oscoda-Alpena  wage  area  occupies  the 
northern  section  of  the  lower  peninsula 
and  is  adjacent  to  three  other  wage 
areas:  Detroit,  Northwestern  Michigan, 
and  Southwestern  Michigan. 

In  selecting  an  existing  wage  area 
with  which  the  Oscoda- Alpena  wage 
area  should  be  combined,  the  distance, 
transportation  feciUties,  and  geographic 
features  criteria  slightly  favor  combining 
the  Oscoda-Alpena  wage  area  with  the 
Southwestern  Michigan  wage  area. 
However,  the  distances  between  the 
host  activities  of  all  adjacent  wage  areas 
and  Crawford  County,  the  county  with 
the  highest  remaining  FWS 
employment,  are  considerable.  The 
substantial  distances  involved  for  travel 
by  road  and  the  unusual  geography  of 
Michigan  preclude  making  any 
determinative.linkage  to  another  wage 
area  based  on  these  criteria. 

Analysis  of  commuting  patterns 
shows  a  very  slight  linkage  between  the 
Oscoda-Alpena  wage  area  and  the 
Detroit  wage  area.  Only  61  of  121,046 


people  who  work  in  the  Oscoda-Alpena 
wage  area  hst  their  residence  in  the 
Detroit  survey  area,  and  only  139  of 
120,165  working  Oscoda-Alpena  wage 
area  residents  list  their  place  of  work  us 
being  in  the  Detroit  survey  area.  There 
is  no  additional  evidence  indicating  a 
pattern  of  commuting  between  the 
Oscoda-Alpena  wage  area  and  the 
survey  areas  of  the  other  two  Michigan 
wage  areas. 

Comparison  of  statistics  for  overall 
population,  employment  and  kinds  and 
sizes  of  private  industrial 
establishments  shows  that  the  smaller 
Oscoda-Alpena  and  Northwestern 
Michigan  wage  areas  are  very  similar  to 
each  other  and  very  dissimilar  to  the 
other  much  larger  Michigan  wage  areas. 

In  summary,  distance,  transportation 
facilities,  geographic  features,  and 
commuting  pattern  criteria  slightly  favor 
combining  the  Oscoda-Alpena  wage 
area  with  the  Southwestern  Michigan  or 
Detroit  wage  areas.  However, 
demographic  and  economic  factors 
strongly  indicate  that  the  Oscoda- 
Alpena  wage  area  is  most  similar  to  the 
Northwestern  Michigan  wage  area.  On 
balance,  the  criteria  favor  defining  the 
Oscoda-Alpena  wage  area  to  the  area  of 
application  of  the  Northwestern 
Michigan  wage  area. 

Based  on  this  review  of  the  criteria  for 
establishing  and  combining  wage  areas, 
we  find  that  the  Oscoda- Alpena, 
Michigan,  wage  area  should  be 
abolished  as  of  August  1, 1993.  As 
requested  by  the  Department  of  Defense, 
employees  paid  from  the  current 
Oscoda- Alpena,  Michigan,  wage 
schedule  will  remain  on  their  current 
schedule  until  the  next  wage  schedule 
for  the  Northwestern  Michigan  wage 
area  becomes  effective  on  January  1 , 
1994. 

The  Federal  Prevailing  Rate  Advisory 
Committee  reviewed  this  request  and 
recommended  approval  by  consensus. 

Pursuant  to  sections  553(b)(3)(B)  of 
title  5,  United  States  Code,  I  find  that 
good  cause  exists  for  waiving  the 
general  notice  of  proposed  rulemaking 
to  accommodate  changes  necessitated 
by  Department  of  Defense  downsizing 
and  expedite  this  wage  area 
redefinition.  Also,  pursuant  to  section 
553(d)(3)  of  title  5,  United  States  Code. 
I  find  that  good  cause  exists  for  making 
this  rule  effective  in  less  than  30  days. 
The  notice  is  being  waived  and  the 
regulation  is  being  made  effective  in  less 
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than  30  days  to  avoid  the  expenditure 
of  resources  needed  to  prepare  for  the 
required  Augurft  1993  survey  of  the 
Oscoda- Alpena.  Michigan,  wage  area. 
Wuitsmith  AFB  is  xinable  to  function  as    , 
the  host  activity  for  the  wage  survey  and 
no  other  local  activity  within  the 
Oscoda- Alpena  wage  area  has  the 
capability  to  conduct  a  wage  survey. 

E.0. 12291,  Federal  Regulation 

I  have  determined  that  this  is  not  a 
maior  rule  as  defined  under  section  1(b) 
of  E.G.  12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  Impact  on 
a  substantial  number  of  small  entities 
because  they  affect  only  Federal 
agencies  and  employees. 

List  of  Subjects  in  5  CTR  Part  532 

Administrative  practice  and 
procedure.  Government  employees. 
Wages. 

U.S.  Office  of  Personnel  Management. 
LorraiiM  A.  Gram. 
Deputy  Dinctor. 

Accordisflly.  0PM  is  amending  5  CFR 
part  532  as  follows: 

PAFrr  532-PREVAnJNQ  RATES 
SYSTEMS 

1.  The  authority  citation  for  part  532 
continues  to  read  as  follows: 

Authority:  5  U.S.C  5343,  5346;  §  532.707 
also  issued  under  5  U.S.C  552. 

2.  In  appendix  A  to  subpart  B,  the 
listing  for  the  Oscoda- Alpena,  Michigan, 
wage  area  is  removed. 

3.  Appendix  C  to  subpart  B  is 
amended  by  removing  me  listing  for  the 
Oscoda-Alpena.  Michigan,  wage  area 
and  by  revising  the  wage  area  listing  for 
the  Northwestern  Michigan  wage  area  to 
read  as  follows: 

Appendix  C  to  Subpart  B  of  Part  532— 
Appropriated  Fund  Wage  and  Surrey 
Areas 


NorthMrestera  Mkhigaa  Survey  Area 

Michigan: 
DelU 
Dickinson 

Marquette 

Area  of  AppBcatioa.  Survey  area  plus: 

Michigan: 
Alcona* 
Alger 
Alpena* 
Antrim* 
Baraga 
Benzie* 
Charlevoix* 
Cheboygan* 


Chippewa 
Crawford* 
Emmet* 
Gogebic 

Grand  Traverse  * 
^   Houghton 
Iosco* 
Iron 

Kalkaska* 
Keweenaw 
Leelanau  * 
Luce 

Mackinac 
Manistee* 
Menominee 
Missaukee* 
Montmorency  * 
Ogemaw* 
Ontonagon 
Oscoda* 
Otsego* 
Presque  Isle « 
Roscommon* 
Schoolcraft 
Wexford* 

*  Effective  date  January  1, 1094. 

(FR  Doc.  93-29724  PUed  12-6-93;  8:45  ami 
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5CFRPart831 

RIN  3206-AF67 

avil  Servica  Retlrefiient  System;  Law 
Enforcemant  Offlcera  and  Rraflghters 

agbCY:  Office  of  Personnel 

Management. 

ACTION:  Interim  rule  with  request  for 

comments. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  interim 
rules  amending  the  reguladons  covering 
special  retirement  provisions  for  law 
enforcement  officers  and  firefighters 
employed  under  the  Civil  Service 
Retirement  System  (CSRS).  These 
changes  are  intended  to  improve 
efficiency  by  delegating  to  the 
employing  agencies  responsibility  for 
deciding  who  is  entitled  to  coverage 
under  the  special  retirement  provisions. 
DATES:  Interim  rules  effective  December 
7, 1993;  comments  must  be  received  on 
or  before  February  7, 1994. 
ADDRESSES:  Send  comments  to  Reginald 
M.  Jones,  Jr..  Assistant  Director  for 
Retirement  and  Insurance  Policy; 
Retirement  and  Insurance  Group;  Office 
of  Personnel  Management;  P.O.  Box  57; 
Washington.  DC  20044;  or  deliver  to 
OPM.  room  4351. 1900  E  Street  NW.. 
Washington,  DC 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  M.  Rosenblatt.  (202)  606-0299. 
SUPPLEMENTARY  MFORMATION:  Section 
8336(c)  of  title  5.  U.S.  Code,  authorizes 
immediate  retirement  benefits  at  age  50 


for  Federal  employees  who  have 
completed  20  years  of  Federal  civilian 
service  as  a  law  enforcement  officer  or 
firefighter.  Until  now  the  Office  of 
Personnel  Management  (OPM)  has 
retained  so^e  authority  to  determine 
whether  or  not  service  performed  as  a 
law  enforcement  office  or  firefighter 
meets  the  retirement  law's  definitions  of 
"law  enforcement  officer"  or 
"firefighter"  (5  U.S.C.  8331(20)  and  5 
U.S.C.  8331(21).  respectively),  and, 
therefore  qualifies  for  special  retirement 
benefits,  lliese  regulations  will 
authorize  heads  of  employing  agencies, 
subject  to  OPM  oversight,  to  decide 
which  of  their  CSRS  employees  qualify 
for  law  enforcement  officer  or  firefighter 
coverage  in  the  same  manner  as  thoso 
determinations  are  now  made  for  law 
enforcement  officers  and  firefighters 
under  the  Federal  Employees 
Retirement  System  (FERS).  (See  subpart 
H  of  5  CFR  Part  842.) 

The  delegation  of  authority  irom  OPM 
to  agency  heads  vsrill  streamline  the 
processing  of  law  enforcement  officer 
and  firefighter  coverage  determinations, 
and  place  responsibility  for  those 
determinations  with  the  employing 
agencies  that  have  the  most  direct 
personnel  management  interest  in  them. 
(These  rules  stipulate,  however,  that 
agencies  vfiW  not  reopen  past  coverage 
decisions  except  when  new  and 
material  evidence  Is  available  that  was 
not  available  when  the  issue  was 
decided.) 

For  the  convenience  of  the  reader, 
OPM  has  republished  subpart  I  of  part 
831  in  its  entirety.  However,  these  rules 
make  substantive  changes  only  in  the 
delegation  of  authority  to  make  coverage 
determinations  to  the  employing 
agencies  (and  the  consequent 
elimination  of  OPM's  role  in  making 
those  determinations,  except  in  an 
oversight  capacity);  the  criteria  for 
making  coverage  determinations  have 
changed. 

Under  section  553(b)(3)(B)  of  title  5. 
United  States  Code,  I  find  that  good 
cause  existe  for  waiving  the  general 
notice  of  proposed  rulemaking,  and  to 
make  these  rules  efiiective  in  less  than 
30  days.  These  regulations  streamline 
processing  of  coverage  determinations 
and  place  responsibility  for  those 
determinations  with  the  employing 
agencies  that  have  the  most  direct 
persoimel  management  interest  in  them, 
without  affecting  individual  rights. 

E.G.  12291,  Federal  Regulation 

I  have  determined  diat  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291.  Federal  Regulation 
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Regidatory  FlaxiUUty  Act 

t  cartify  that  thie  i«gulati<Hi  will  not 
hava  a  significant  economic  impact  on 
1  substantial  number  of  small  entities 
because  the  regulation  will  only  affsct 
Federal  employees  and  agencies  and 
retirement  payments  to  retired 
Government  employaes  and  their 
survivors. 

List  of  Snbiecta  fai  5  CFR  Part  831 

Administrative  practice  and 
procedure,  Government  employees. 
Pensions,  Retirement. 

L).S.  Office  of  Peisoane)  ManageaMiit. 
Loiraine  A.  Gmn. 

Deputy  Director. 

Accordingly,  OPM  is  amending  5  CTR 
part  831  as  roUows: 

PART  831— RETIREMENT 

J|.  The  auAcrity  citation  for  part  831 
continues  to  read  in  part  as  follows: 

Authority:  S  U.S.C  8347.  *  •   • 

2.  Sul^azt  I,  consisting  of  §§  831.901 
through  831.911.  is  revised  to  read  as 
follows: 

Subpart  I— Law  Enfbrcamant  Offleara  and 

fk   ~ 


Sec 

831.901  Applicability  and  purpose. 

831.902  DeOnitioas. 

831.903  Conditioiu  Ibr  coverage  In  primary 
positions. 

831.904  Condttloni  for  coverage  in 
secondary  positions. 

831.905  Evidenca. 

831.906  Requests  from  individuals. 

831.907  Withholdings  and  contributioaa. 

831.908  Mandatory  separation. 

831.909  Reemploymant. 

831.910  Review  of  decisions. 

831.911  Oversight  of  coverage 
determinations'. 

Subpart  i—Lem  Enforeamant  OMaara 
and  Rraftghtara 

1831.901    AppUcabllity  and  puqiosa. 

(a)  This  subpart  ccstains  regulations 
of  the  Office  of  Personnel  Management 
(OTM)  U)  supplement  5  U.S.C.  8338(c), 
which  establishes  special  retiremoit 
eligibility  for  law  enforcement  officers 
and  firefighters  employed  under  the 
Civil  Service  Retirement  System;  3 
U.S.C.  8331(3)  (Cj  and  (Dj,  pertaining  to 
basic  pay;  5  U.S.C.  8334(a)  (1)  and  (c>, 
pertaining  to  deductions,  contributions, 
and  deposits;  5  U.S.C.  8335(b), 
pertaining  to  maadatory  retirement;  and 
5  U.S.C  8339(d).  pertaining  to 
computation  of  annuity. 

(bj  The  reguktiaas  in  this  subpart  are 
Issued  pursuant  to  the  authority  gjvra  to 
OPM  in  5  U.S.C  8347  tv  prescribe 
regulations  to  carry  out  subchapter  IH  of 
chapter  83  of  tiUe  5  of  the  United  States 


Codok.  so*  in  5  U  AC  1 104  to  ( 
euthctitv  for  personnel  manegwmant  ta 
the  heads  of  aganaas. 

1831.802    DaMnMan^ 

In  this  subpart — 

Agency  lieod  onaas,  far  the  executive 
bcaach  agencies,  the  head  of  an 
executive  agency  as  defined  in  5  U.S.C 
105;  for  the  legislative  branch,  the 
Secretary  of  the  Senate,  the  Clerk  of  the 
House  of  Representatives,  or  the  head  of 
any  other  legislative  branch  agency;  for 
the  judicial  branch  th»  Director  of  the 
Administrative  Office  of  tha  U.S.  Courts; 
for  the  Postal  Service,  the  Postmaster 
General;  and  for  any  other  independent 
estabUahment  that  i»  an  entity  of  the 
Federal  Government,  the  head  of  the 
establishment.  For  purposes  of  this 
subpart,  "agency  head"  is  also  deemed 
to  include  the  designated  representative 
of  the  head  of  an  executive  department 
as  defined  in  5  U.S.C  101.  except  that 
for  provisiona  dealing  with  law 
enfonnment  officers  and  firefighters,  the 
designated  represoitative  must  be  a 
department  headquarters-level  official 
who  reports  directiy  to  tile  executive 
department  head  and  who  is  the  sole 
such  representative  for  the  entire 
department 

•  Detention  duties  mams  dutiaa  tiiat 
requoa  frequent  direct  contact  in  the 
detentirai.  mxection,  supervision, 
inspection,  training,  employment,  care, 
tranapartaticm,  or  rehabilitation  ei 
individuals  suspected  or  convicted  of 
offenses  against  the  criminal  laws  of  the 
United  States  or  tba  District  of  Columbia 
or  ofiienses  against  tha  pimitiva  articies 
of  the  Unifomi  Dxle  ofMilitsoy  Justice 
(10  U.S.C.  chapter  47).  (See  5  U.S.C 
8331(20).) 

Firefighter  means  an  employee,  whose 
duties  are  primarily  to  perform  work 
directly  connected  with  the  control  and 
extinguishment  of  fires  or  the 
maintenance  and  use  of  firefightmg 
apparatus  and  equipment  Also 
included  in  this  definition  is  an 
eaiplo3ree  engaged  in  this  activity  who 
is  transferTed  to  a  supervisory  or 
administrative  position.  (See  S  U.S.C 
8331(21).)  An  employee  whose  primary 
duties  are  the  performance  of  routine 
fire  prevention  inspection  is  excluded 
fiora  this  definition. 

Frequent  direct  contact  means 
pwsonal,  immediate,  and  regularly- 
assigned  contact  with  detainees  while 
performing  detention  duties,  which  is 
repeated  and  continual  over  a  typical 
work  cycle. 

Law  enforcemei^  officer  means  an 
employee,  the  dutiee  of  whose  position 
are.  prisnuily  tba  iavestigatiaa, 
appcshensioii,  or  detention  of 
indivii^aals  suspected  ar  convicted  of 


offenses  against  tlw  arlanaal  la«««  of  liia 
United  States,  ineludmg  an  employee 
engaged  in  this  activity  who  is 
transferred  to  a  supervisory  or 
administrative  position.  (See  5  lAS.C. 
8331(20),)  The  definition  does  not 
include  an  employee  whose  primary 
duties  involve  maintaining  law  and 
order,  protecting  lifi»  and  property, 
guarding  against  or  inspecting  for 
violations  of  law,  or  investigating 
persons  other  than  persons  who  are 
suspected  or  convicted  of  offenses 
agamst  the  criminal  laws  of  the  United 
States. 

Primary  duties  are  those  duties  of  a 
position  that— 

(1)  (i)  Are  paraitraunt  in  infiueiu»  or 
weight;  that  is,  constitute  the  basic 
reasons  for  the  existence  of  the  position: 

(ii)  Occupy  a  substantial  portion  of 
the  individual's  working  time  over  a 
typical  work  cycle;  and 

(iri)  Are  assigned  on  a  regular  and 
recurring  basis. 

-  (2)  Duties  tihat  are  of  an  emergency, 
incidental,  or  temporary  nature  cannot 
be  considered  "primary"  even  if  they 
meet  the  substantial  portion  of  time 
criterion.  In  general,  if  an  employee 
spends  an  average  of  at  least  50  percent 
of  his  or  her  time  performing  a  duty  or 
group  of  duties,  they  are  his  or  her 
primary  duties. 

Primary  position  means  a  position 
whose  primary  duties  are: 

(1)  To  perform  woik  directiy 
connected  with  ctmtrolling  arid 
extinguishing  fires  or  maintaining  and 
using  firefighter  apparaCus  and 
equipment;  or 

(2)  Investigation,  apprehension,  or 
detention  of  individuals  suspected  or 
convicted  of  offimses  against  the 
criminal  laws  of  the  United  States. 

Secondary  position  means  a  position 
that: 

(1)  Is  clearly  in  the  law  enforcement 
or  firefighting  field; 

(2)  Is  in  an  organiTstion  having  a  law 
enforcement  or  firefighting  mission;  and 

f3)  Is  eitiier— 

(i)  Supervisory;  i.e.,  a  position  whose 
primary  duties  are  as  a  first-level 
supervisor  of  law  enforcement  officers 
or  firefighters  in  primary  positions;  or 

(ii)  Administrative;  Le.,  an  executivOk 
managerial,  technical,  semiprofessional, 
or  professional  position  for  which 
experience  in  a  primary  law 
enforcement  or  firefighting  position,  or 
equivalent  experience  outside  the 
Federal  government,  is  a  prerequisite. 

§831.903    CondMona  for  coverage  In 
pfloMiy  posMona. 

(a)  An  employee's  service  in  s 
position  that  has  been  determined  by 
the  employing  agency  heed  to  be  a 
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primary  law  enforcement  officer  or 
firefighter  position  is  covered  under  the 
provisions  of,5  U.S.C.  8336(c). 

(b)  An  employee  who  is  not  in  a 
primary  position,  nor  covered  while  in 
a  secondary  position,  and  who  is 
detailed  or  temporarily  promoted  to  a 
primary  position  is  not  covered  under 
the  provisions  of  5  U.S.C.  8336(C) 

S831.904    CondWone  for  coverage  In 
••condary  poaHione. 

(a)  An  employee's  service  in  a 
position  that  has  been  determined  by 
the  employing  agency  head  to  be  a 
secondary  law  enforcement  officer  or 
firefighter  position  is  covered  under  the 
provisions  of  5  U.S.C.  8336(c)  if  all  of 
the  following  criteria  are  met: 

(1)  The  employee  is  transferred 
directly  (i.e.,  without  a  break  in  service 
exceeding  3  days)  from  a  primary 
position  to  a  secondary  |>osition;  and 

(2)  If  applicable,  the  employee  has 
been  continuously  employed  in 
secondary  positions  since  transferring 
from  a  primary  position  without  a  break 
in  service  exceeding  3  days,  except  that 
a  break  in  employment  in  secondary 
positions  which  begins  with  an 
involuntary  separation  (not  for  cause), 
within  the  meaning  of  8336(d)(1)  of  title 
5,  United  States  Code,  is  not  considered 
in  determining  whether  the  service  in 
secondary  positions  is  continuous  for 
this  purpose. 

(b)  This  requirement  for  continuous 
employment  in  a  secondary  position 
applies  only  to  volimtary  breaks  in 
service  beginning  after  January  19, 1988. 

(c)  An  employee  who  is  not  in  a 
primary  position,  nor  covered  while  in 
a  secondary  position,  and  who  is 
detailed  or  temporarily  promoted  to  a 
secondary  position  is  not  covered  under 
the  provisions  of  5  U.S.'C  8336(c). 

(a)  The  service  of  an  employee  who 
is  in  a  position  on  January  19, 1988,  that 
has  been  approved  as  a  secondary 
position  under  this  subpart  will 
continue  to  be  covered  imder  the 
provisions  of  5  U.S.Q  8336(c)  as  long  as 
the  employee  remains  in  that  position 
without  a  voluntary  break  in  service, 
and  coverage  is  not  revoked  by  OPM 
under  §  831.911,  or  by  the  agency  head. 

$831,905    Evidence. 

(a)  An  agency  head's  determination 
that  a  position  is  a  primary  position 
must  be  based  solely  on  the  official 
position  description  of  the  position  in 
question,  and  any  other  official 
description  of  duties  and  qualifications. 
The  official  documentation  for  the 
position  must  establish  that  it  satisfies 
the  requirements  defined  in  §  831. S02. 

(b)  A  determinationimder  §  831.904 
must  be  based  on  the  official  position 


description  and  any  other  evidence 
deemed  appropriate  by  the  agency  head 
for  making  the  determination. 

1831.906    Requeet*  from  Indlvlduale. 

(a)  An  employee  who  requests  credit 
for  service  under  5  U.S.C.  8336(c)  bears 
the  burden  of  proof  with  respect  to  that 
service,  and  must  provide  the 
employing  agency  with  all  pertinent 
information  regarding  duties  performed, 
including— 

(1)  For  law  enforcement  officers,  a  list 
of  the  provisions  of  Federal  criminal 
law  the  incumbent  is  responsible  for 
enforcing  and  arrests  made;  and 

(2)  For  firefighters,  number  of  fires 
fought,  names  of  fires  fought,  dates  of 
fires,  and  position  occupied  while  on 
firefighting  duty. 

(b)  An  employee  who  is  currently 
serving  in  a  position  that  has  not  been 
approved  as  a  primary  or  secondary 
position,  but  who  believes  that  his  or 
ner  service  is  creditable  as  service  in  a 
primary  or  secondary  position  may 
request  the  agency  head  to  determine 
whether  or  not  the  employee's  service 
should  be  credited  and,  if  it  qualifies, 
whether  it  should  be  a  primary  or 
secondary  position. 

(c)  A  ciurent  or  former  employee  (or 
the  survivor  of  a  former  employee)  who 
believes  that  a  period  of  past  service  in 
an  unapproved  position  qualifies  as 
service  in  a  primary  or  secondary 
position  and  meets  the  conditions  for 
credit  must  follow  the  procedure  in 
paragraph  (b)  of  this  section.  Except  as 
provided  in  paragraph  (d)  of  this 
section,  the  request  must  be  made- to  the 
agency  where  me  claimed  service  was 
performed. 

(d)  For  a  current  or  former  employee 
seeking  credit  under  5  U.S.C  8336(c)  for 
service  performed  at  an  agency  that  is 
no  longer  in  existence,  and  for  which 
there  is  no  successor  agency,  OPM  will 
accept,  directly  from  the  oirrent  or 
former  employee  (or  the  survivor  of  a 
former  employee],  a  request  for  a 
determination  as  to  whether  a  period  of 
past  service  qualifies  as  service  in  a 
primary  or  secondary  position  and 
meets  Uie  conditions  for  credit. 

(e)  Coverage  in  a  position  or  credit  for 
past  service  wiU  not  be  granted  for  a 
period  greater  than  1  year  prior  to  the 
date  that  the  request  from  an  individual 
is  received  under  paragraphs  (b),  (c),  or 
(d)  of  this  section  by  the  employing 
agency,  the  agency  where  past  service 
was  performed,  or  OPM. 

(f)  An  agency  head,  in  the  case  of  a 
request  filed  under  paragraph  (b)  or  (c) 
of  this  section,  or  OPM.  in  the  case  of 
request  filed  under  paragraph  (d)  of  this 
section,  may  extend  the  time  limit  for 
filing  when,  in  the  Judgment  of  such 


agency  head  or  OPM.  the  individual 
shows  that  he  or  she  was  prevented  by 
circumstances  beyond  his  or  her  control 
from  making  the  request  within  the  time 
limit. 

$831,907.^  ,WNt)hoidlng«  end  contributions. 

(a)  During  the  service  covered  under 
the  conditions  established  by  §  831.903 
and  8  831.904,  the  employing  agency 
will  deduct  and  withhold  from  the 
employee's  base  pay  the  amount 
required  under  5  U.S.C  8334(a)  for  such 
positions  and  submit  that  amount, 
together  with  agency  contributions 
required  by  5  U.S.C.  8334(a).  to  OPM  in 
accordance  with  payroll  office 
instructions  issued  by  OPM. 

(b)  If  the  correct  withholdings  and/or 
Government  contributions  are  not 
submitted  to  OPM  for  any  reason 
whatsoever,  including  cases  in  which  it 
is  finally  determined  that  past  service  of 
a  current  or  former  employee  was 
subject  to  the  higher  deduction  and 
Government  contribution  rates,  the 
employing  agency  must  correct  the  error 
by  submitting  the  correct  amounts 
(including  both  employee  and  agency 
shares)  to  OPM  as  soon  as  possible. 
Even  if  the  agency  waives  collection  of 
the  overpayment  of  pay  under  any 
waiver  authority  that  may  be  available 
for  this  purpose,  such  as  5  U.S.C.  5584, 
or  otherwise  fails  to  collect  the  debt,  the 
correct  amount  must  still  be  submitted 
to  OPM  without  delay  as  soon  as 
possible. 

(c)  An  employee,  upon  proper 
application  to  the  agency,  or  a  former 
employee  or  eligible  survivor,  upon 
proper  application  to  OPM,  will  be  paid 
a  refund,  without  interest,  of  erroneous 
additional  withholdings  or  deposits  for 
service  that  was  found  not  to  have  been 
covered  service. 

(d)  The  additional  employee 
withholding  and  agency  contribution  for 
covered  or  creditable  service  properly 
made  as  required  under  5  U.S.C. 
8334(a)(1)  or  deposited  under  5  U.S.C 
8334(c)  are  not  separately  refundable, 
eyen  in  the  event  that  the  employee  or 
his  or  her  survivor  does  not  qualify  for 

a  special  annuity  computation  under  5 
U.S.C.  8339(d). 

(e)  While  an  employee  who  does  not 
hold  a  primary  or  secondary  position  is 
detailed  or  temporarily  promoted  to  a 
primary  or  secondary  position,  the 
additional  withholdings  and  agency 
contributions  will  not  be  made.  While 
an  employee  who  does  hold  a  primary 
or  secondary  position  is  detailed  or 
temporarily  promoted  to  a  position 
which  is  not  a  primary  or  secondary 
position,  the  additional  withholdings 
and  agency  contributions  will  continue 
to  be  made. 
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9831.908    Mandatory  aepartfton. 

(a)  The  mandatory  separation 
provisions  of  5  U.S.C  8335(b)  apply  to 
all  lew  enfbrcement  officers  and 
firefi^tars  in  primary  and  secondary 
positaoDs.  A  mandatory  separation 
under  section  8335(b)  is  not  an  advorse 
action  under  part  752  of  this  chapter  or 
a  removal  action  under  part  359  of  this 
chapter.  Section  831.303  provides  the 
procedures  for  requesting  an  exemption, 
rrom  mandatory  separation. 

(b)  In  the  event  an  employee  is 
separated  mandatorily  under  5  U.S.C 
8335(b).  er  is  separated  for  optional 
retirement  under  5  U.S.C.  8336(c),  and 
OPM  finds  that  all  at  part  of  the 
minimum  service  raquirad  for 
entitismeat  to  immediate  annuity  was 
in  a  position  which  did  not  meet  the 
requirements  of  a  primary  or  secondary 
position  and  the  conditions  set  forth  in 
this  subpart  sxich  separation  will  be 
considered  erroneous. 

§831.909    ReemployRMnt 

An  employee  who  has  been 
mandatt)rily  separated  under  5  U.S.C 
8335  (b)  is  not  barred  from 
reemployment  in  any  position  except  a 
primary  position  after  age  60.  Service  by 
a  reemployed  annuitant  is  not  covered 
by  the  provisions  of  5  U.S.C.  8336(c). 

$831,910    Reviww  of  d«:islona. 

The  following  decisions  may  be 
appealed  to  the  N4erit  Systems 
Plot  action  Board  under  procedures 
proscribed  by  the  Board: 

(a)  The  final  decision  of  an  ^ency 
head  or  OPM  issued  to  an  ampToyaa. 
farmer  employee,  or  survivor  as  die 
result  of  a  request  for  determination, 
filed  uodec  $  831.906;  and 

1(b)  The  final  decision  of  an  employing 
agency  that  a  hraak  in  service  referred 
to  in  §  831.904(a)(2)  did  not  begin  with 
an  invohmtary  separation  within  Ae 
meaning  of  5  U.S.C  8336(dXl). 

S  831 .91 1    Oversight  of  coverage 
detarmlnationa. 

(a)  Upon  deciding  that  a  position  is  a 
law  enforcement  officer  or  firefighter 
position,  each  agency  head  must  notify 
OPM  (Attention:  Assodate  Director  for 
Retirement  and  Insurance)  stating  the 
title  of  each  position,  the  number  of 
incu.Tibents,  and  whether  the  {xwition  is 
primary  or  secondary.  The  Director  of 
OPM  retains  the  authority  to  revoke  an 
agiancy  head's  determination  that  a 
position  is  a  primary  or  secondary 
position,  or  that  an  individual's  service 
in  any  other  position  is  creditable  under 
5  U.S.C  8336(c). 

(b)  Each  agency  must  establish  a  file 
containing  each  coverage  determinatian 
made  by  an  agency  head  under 


§  831.903  and  §  831.904.  and  all 
background  material  used  in  making  the 
determination. 

(c)  Upon  request  by  OPM,  the  agency 
wUl  make  availaUe  the  entire  coverage 
detCTmination  fik  for  OPM  to  audit  to 
ensure  comf^ancs  with  the  provisions 
of  this  subpart 

(d)  Upon  request  by  OPM,  an  agency 
must  submit  to  OPM  a  Kst  of  all  covered 
positions  and  any  other  pertinent 
information  requested. 

(e)  A  coverage  determination  issued 
by  OPM  or  its  predecessor,  the  Qvil 
Service  Commission,  will  not  be 
reopened  by  an  employing  agency, 
unless  die  agency  bead  di^ermines  that 
new  and  material  evidence  is  available 
that,  despite  due  diligence,  was  not 
available  before  the  decision  was  issued. 

[FR  Doc.  93-29725  Filed  12-6-93;  8:45  ami 
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SECURrriES  and  exchange 

COMMISSION 

17  CFR  PART  204 
[Rateaae  Na  34-33277] 

Debt  CoU«ctlor>— AdminlstraUva. 
Offset,  Tax  Refund  Offset  and 
Collection  Servicas,  Credit  Bureau 
Reporting 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Final  rules. 


SUMMARY:  The  Commission  has  added 
three  new  subparts  to  Part  204.  Rules 
relating  to  Debt  Collection,  Subpart  A, 
Administrative  Offset,  sets  forth  the 
procedtHes  to  collect  a  debt  owed  the 
U.S.  Government,  by  Administrative 
offset;  Subpart  C.  Tax  Refund  OSset, 
establishes  procedures  whereby 
delinquent  debts  owed  to  the 
Commission  will  be  referred  to  the 
Internal  Revenue  Service  (IRS)  for 
collection  by  offset  against  Federal 
income  tax  refunds  under  31  U.S.C 
3720A  and  Subpart  D,  Miscellaneous: 
Collection  Services,  Credit  Bureau 
Reporting,  sets  forth  the  procedures  by 
which  the  Commission  may  report 
delinquent  debts  to  credit  bureai^ 
consumer  reporting  agencies  cmd  lise 
the  collection  services  to  collect  debt 
owed  to  the  U.S.  Government.  The 
Commission  is  required  by  the  Debt 
Collection  Act  of  1982  to  adopt 
regulations  and  develop  procedures  to 
collect  debts  owed  to  the  U.S. 
Government  These  regulations  v»rill 
bring  the  Commission  into  compliance 
with  federal  debt  collection 
requirements. 


EFFECnvE  DATE:  January  6.,  1994. 
FOR  FURTHER  MFORMATKM  GONTACT: 
Darreil  Dockery  (Braach  Chief.. 
Accounting),  Glynis  Long  tSaieiy  Ofiset 
Editor),  or  Henry  Ho&nan  (Assistant 
Comptix)Ilar)  at  (202>  273-2409,  Office 
of  the  Comptroller,  Securities  and 
Exchange  Commission,  450  Fifth  St 
NW..  Washington,  DC  20549. 
SUPPUBMBfTARV  MFORMATKM:  The 
Deficit  Reduction  Act '  and  the  Cash 
Management  Improvement  Act 
Amendments  of  1992  ^  mandate  the  use 
of  tax  refund  offset  by  all  agencies. 
These  Acts  authorize  the  Internal 
Revenue  Service  (IRS)  to  reduce  a  tax 
refund  by  the  aif^ount  of  a  past-due 
legally  enforceable  debt  owed  to  the 
United  States  by  a  person  or  entity.  J 
The  Commission  must  noti^  the 
Secretary  of  the  Treasin^  at  least  once 
a  year  of  the  amount  of  all  such  debt. 

fa  order  to  participate  in  the  Tax 
Refund  Offset  Program  wttb  the  HIS,  the 
Commission  must  publish  regulations 
on  Tax  Refund  Offset,  Salary  Offset,  and 
Administrative  O&et*  In  addition,  the 
Commission  must  report  the  debtor  to  a 
consumw  or  credit  bureau  reporting 
agency.*  If  the  Commission  cannof 
collect  the  debt  by  Administiati«a 
Offset*  or  Salary  Ofeet,'  then  eoltecticn 
will  be  made  through  thie  Tax  Refund 
Offset  Program. 

Subpart  A — Administrative  OSsat — 
sets  forth  the  procedures  to  collect,  by 
Administrative  o&et  as  defined  in  31 
U.S.C.  Chapter  37,  money  peyaUa  by 
the  United  States  Government  to,  or 
held  by  the  Government  for,  a  person  to 
satisfy  a  debt  the  person  owes  the 
Government 

Subpart  C— Tax  Refund  Offisef— 
establishes  procedures  whereby 
delinquent  debts  owed  Vo  the 
Commission  will  be  referred  to  the 
Internal  Revanae  S«-nce  (BiS)  for 
collection  by  offset  against  Federal 
Income  tax  refunds  under  31  U.S.C 
3720A. 

Subpart  D — ^Miscellaneous:  Collectjon 
Services,  Credit  Bureau  Reporting,  sets 
forth  the  procedures  by  which  the 
Commission  may  report  delinqnant 
debts  to  consumer  reportii^  ap^ncies 


'  3:  U.S.C.  3720A,  6402. 

1 31  U.S.C  3720A. 

'  Pursoaut  to  Public  Law  ia2-)99  Section  3,  the 
term  "person"  meaix  as  mdivKhioI,  a  $ol« 
prcprietcrship,  partusrahlp,  carponQon.  ncnpioftt 
organization,  or  any  otb«r  icrm  ofbiuiaan 
assocUtion. 

*  26  CFR  301.6402-6  el  s»q.  YaXsanaX  Rereaua 
Sanrtce  of  the  DepartmeDt  of  the  TVeasury, 
Procedure  and  Adnuiustiaticn. 

'31  U.S.C  3701,  yil,  3718  and  the  Fadaral 
Claims  Collection  Sunclard»CFCCSi  4  CTSi  \aZA 

»31  U.S.C  3716. 

'5  use  5514. 
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(see  31  US.C.  3701(a)(3).  3711). 
Pursuant  to  Section  13  of  the  Debt 
Collection  Act  (31  U.S.C.  3718). 
agencies  are  aiAhorized  to  enter  into 
contracts  with  the  collection  services  to 
recover  debts  owed  the  United  States. 
The  Commission  has  authority  to 
contract  for  collection  services  to 
recover  delinquent  debts  in  accordance 
with  31  U.S.C.  3718(c)  and  the  Federal 
Claims  Collection  Standards  (4  CFR 
102.6). 

The  Commission  must.  60  days  prior 
to  the  Tax  Refund  Offset,  notify  the 
debtor  through  a  letter  of  intent  to  report 
the  legally  enforceable  debt  to  the  credit 
organizations  and/or  to  the  Internal 
Revenue  Service  for  the  purpose  of 
offsetting  any  Federal  Tax  Refund.' 

Cost-Benefit  analysis:  The 
Commission  believes  that  the 
procedures  set  forth  in  the  Offset 
Regulations  are  the  most  efficient  and 
least  burdensome  way  for  the 
Commission  to  meet  the  requirements  of 
the  Tax  Refund  Offset  Program. 

The  Commission  finds,  in  accordance 
with  the  Administrative  Procedure 
Act.  9  that  this  rule  relates  solely  to 
agency  organization,  procedures,  or 
practices.  It  is  therefore  not  subject  to 
the  provisions  of  the  Administrative 
Procedure  Act  requiring  notice  and 
opportuinity  for  comment. 

List  of  Subjects  in  17  CFR  Part  204 

Claims,  Debt  collection,  Government 
employees.  Wages 

Text  of  Amendments 

For  the  reasons  set  out  in  the 
preamble.  Title  17.  Chapter  U  of  the 
Code  of  Federal  Regulations  is  amended 
by  adding  Subparts  A.  C  and  D  to  Part 
204  to  read  as  follows: 

PART  204-flULE&  RELATING  TO 
DEBT  COLLECTION 

Subpart  A — Administrative  Offset 

Sec. 

204.1  Applicability  and  scope. 

204  2  Definitions. 

204.3  General. 

204.4  Demand  for  payment — notice. 

204.5  Debtor's  failure  to  respond. 

204.6  Agency  review. 

204.7  Hearing. 

204.8  Written  agreement  for  repayment. 

204.9  Administrative  offset  procedures. 

204.10  Qvil  and  Foreign  Service 
Retirement  Fund. 

204. 1 1  Jeopardy  procedure. 
204.12-204.29    (Reserved] 


•3lU.S.C3720A(bX2). 
»5US.C553(bX3KA). 


Subpart  C— Tax  Refund  Offaat 

204.50  Purpose. 

204.51  Past-due  legally  enforceable  debt. 

204.52  Notification  of  intent  to  collect. 

204.53  Reasonable  attempt  to  notify. 

204.54  Commission  action  as  a  result  of 

'"       consideration  of  evidence  submitted  in 
response  to  the  notice  of  intent. 

204.55  Change  in  notification  to  Internal 
Revenue  Service. 

204.56  Administrative  charges. 
204.57-204.74    (Reserved] 

Subpart  D— Miacellanaous:  Credit  Bureau 
Reporting.  Collection  Services 

204.75    Collection  services. 

204 .  76    Use  of  credit  bureau  or  consumer 

reporting  agencies. 
204.77    Referrals  to  collection  agencies. 

Subpart  A— Administrative  Offset 
Authority:  31  U.S.C.  3716, 4  CFR  102. 

S  204.1    Applicabiiity  and  scope. 

(a)  The  procedures  authorized  for 
administrative  offset  are  contained  in 
Section  10  of  the  Debt  Collection  Act 
(codified  at  31  U.S.C.  3716).  The  Act 
requires  that  notice  procedures  be 
observed  by  the  agency.  The  debtor  is 
also  afforded  an  opportimity  to  inspect 
and  copy  government  records  pertaining 
to  the  claim,  enter  into  an  agreement  for 
repayment,  and  to  a  review  of  the  claim 
(if  requested).  Like  salary  offset, 
agencies  may  cooperate  with  one 
another  in  order  to  effectuate  recovery 
of  the  claim. 

(b)  The  provisions  of  this  subpart 
apply  to  the  collection  of  debts  owed  to 
the  United  States  arising  from 
transactions  with  the  Securities  and 
Exchange  Commission  (Commission). 
Administrative  offset  is  authorized 
under  Section  5  of  the  Federal  Claims 
Collection  Act  of  1966.  as  amended  by 
the  Debt  Collection  Act  of  1982  (31 
U.S.C.  3716).  These  regulations  are 
consistent  with  the  Federal  Claims 
Collection  Standards  on  administrative 
offset  issued  jointly  by  the  Department 
of  Justice  and  the  General  Accounting 
Office  (4  CFR  part  102). 

§204.2    Definitions. 

(a)  Administrative  offset  as  defined  in 
31  U.S.C.  3701(a)(1)  means  withholding 
money  payable  by  the  United  States 
Government  to,  or  held  by  the 
Government  for,  a  person  to  satisfy  a 
debt  the  person  owes  the  Government. 

(b)  Person  includes  a  natural  person 
or  persons,  profit  or  nonprofit 
corporation,  partnership,  association, 
trust,  estate,  consortium,  or  other  entity 
which  is  capable  of  owing  a  debt  to  the 
United  States  Government  except  that 
agencies  of  the  United  States,  or  of  any 
State  or  local  government  shall  be 
excluded. 


9204.3    General. 

(a)  The  Chairperson  of  the 
Commission  (or  designee)  will 
determine  the  feasibility  of  collection  by 
administrative  o^et  on  a  case-by-case 
basis  for  isach  claim  established.  The 
Chairperse^  ^r  designee)  will  consider 
the  following  issues  in  making  a 
determination  to  collect  a  claim  by 
administrative  o^et: 

(1)  Can  administrative  offset  be 
accomplished? 

(2)  Is  administrative  offset  practical 
and  legal? 

(3)  Does  administrative  offset  best 
serve  and  protect  the  interest  of  the  U.S. 
Government? 

(4)  Is  administrative  offset  appropriate 
given  the  debtor's  financial  condition? 

(b)  The  Chairperson  (or  designee)  may 
initiate  administrative  offset  with  regard 
to  debts  owed  by  a  person  to  another 
agency  of  the  United  States 
Government,  upon  receipt  of  a  request 
from  the  head  of  another  agency  or  his 
or  her  designee,  and  a  certification  that 
the  debt  exists  and  that  the  person  has 
been  afforded  the  necessary  due  process 
rights. 

(c)  The  Chairperson  (or  designee)  may 
request  another  agency  which  holds 
funds  payable  to  a  Commission  debtor 
to  o^et  that  debt  against  the  funds  held 
and  will  provide  certification  that: 

(1)  The  debt  exists;  and 

(2)  The  person  has  been  afforded  the 
necessary  due  process  rights. 

(d)  No  collection  by  administrative 
offset  shall  be  made  on  any  debt  that  has 
been  outstanding  for  more  than  10  years 
imless  facts  material  to  the 
Government's  right  to  collect  the  debt 
were  not  known,  and  reasonably  could 
not  have  been  known,  by  the  official  or 
officials  responsible  for  discovering  the 
debt. 

(e)  Administrative  offset  under  this 
subpart  may  not  be  initiated  against: 

(1)  A  debt  in  which  administrative 
offset  of  the  type  of  debt  involved  is 
explicitly  provided  for  or  prohibited  by 
another  statute; 

(2)  Debts  owed  by  other  agencies  of 
the  United  States  or  by  any  State  or 
local  Government;  or 

(3)  Debts  arising  under  the  Internal 
Revenue  Code  of  1954;  the  Social 
Security  Act;  or  the  tariff  laws  of  the 
United  States. 

(f)  The  procedures  for  administrative 
offset  in  this  subpart  do  not  apply  to  the 
offset  of  Federal  salaries  imder  5  U.S.C. 
5514. 

§  204.4    Demand  for  payment— notice. 

(a)  Whenever  possible,  the 
Commission  will  seek  written  consent 
from  the  debtor  to  initiate  immediate 
collection  before  starting  the  formal 
notification  process. 
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(b)  In  cases  where  written  agreement 
to  collect  cannot  be  obtained  from  the 
debtor,  a  formal  notification  process 
shall  be  followed,  (4  CFR  102.2).  Prior 
to  collecting  a  claim  by  administrative 
offset,  the  Commission  shall  send  fo  the 
debtor,  by  certified  or  registered  mail 
with  return  receipt,  a  written  demand 
for  payment  in  terms  which  inform  the 
debtor  of  the  consequences  of  failure  to 
cooperate.  A  total  of  three  progressively 
stronger  written  demands  at  not  more 
than  30  day  intervals  will  normally  be 
made  unless  a  response  to  the  first  or 
second  demand  indicates  that  a  further 
demand  would  be  futile  or  the  debtor's 
response  does  not  require  rebuttal,  or 
other  pertinent  information  indicates 
that  additional  written  demands  would 
be  imnecessary.  In  determining  the 
timing  of  the  demand  letters,  the 
Commission  should  give  due  regard  to 
the  need  to  act  promptly  so  that,  as  a 
general  rule,  if  necessary  to  refer  the 
debt  to  the  Department  of  Justice  for 
litigation,  such  referral  can  be  made 
wiUiin  one  year  of  the  final 
determination  of  the  fact  and  the 
amount  of  the  debt.  When  appropriate 
to  protect  the  Government's  interests 
(for  example,  to  prevent  the  statute  of 
limitations  from  expiring),  written 
demand  may  be  preceded  by  other 
appropriate  actions,  including 
immediate  referral  for  litigation. 

(c)  Before  offset  is  made,  a  written 
notice  will  be  sent  to  the  debtor.  This 
notice  will  include: 

(1)  The  nature  and  amoimt  of  the 
debt: 

(2)  The  date  when  payment  is  due 
(not  less  than  thirty  days  from  the  date 
of  mailing  or  hand  delivery  of  the 
notice); 

(3)  The  agency's  intention  to  collect 
the  debt  by  administrative  offset, 
including  asking  the  assistance  of  other 
Federal  agencies  to  help  in  the  offset 
whenever  possible,  if  the  debtor  has  not 
made  payment  by  the  payment  due  date 
or  has  not  made  an  arrangement  for 
payment  by  the  payment  due  date; 

(4)  Any  provision  for  interest,  late 
payment  penalties  and  administrative 
charges,  if  payment  is  not  received  by 
the  due  date; 

(5)  The  possible  reporting  of  the  claim 
to  consumer  reporting  agencies  and  the 
possibility  that  the  Commission  will 
forward  the  claim  to  a  collection  agency; 

(6)  The  right  of  the  debtor  to  inspect 
and  copy  the  Commission's  records 
related  to  the  claim; 

(7)  The  right  of  the  debtor  to  request 
a  review  of  the  determination  of 
indebtedness  and,  in  the  circumstances 
described  below,  to  request  an  oral 
hearing  from  the  Commission's 
designee; 


(8)  The  right  of  the  debtor  to  enter 
into  a  written  agreement  with  the 
agency  to  repay  the  debt  in  some  other 
way;  and 

(9)  In  appropriate  cases,  the  right  of 
the  debtor  to  request  a  waiver. 

(d)  Claims  for  payment  of  travel 
advances  and  employee  training 
expenses  require  notification  prior  to 
administrative  offset  as  described  in  this 
section.  Because  no  oral  hearing  is 
required,  notice  of  the  right  to  a  hearing 
need  not  be  included  in  the  notification. 

f  204.5    Debtor's  failure  to  respond. 

If  the  debtor  fails  to  respond  to  the 
notice  described  in  §  204.4  (c)  by  the 
proposed  effective  date  specified  in  the 
notice,  the  Commission  may  take  further 
action  under  this  section  or  under  the 
Federal  Claims  Collection  Standards  (4 
CFR  parts  lOi  through  105).  The 
Commission  may  coUect  by 
administrative  offset  if  the  debtor: 

(a)  Has  not  made  payment  by  the 
payment  due  date; 

(b)  Has  not  requested  a  review  of  the 
claim  within  the  agency  as  set  out  in 
§204.6;  or 

(c)  Has  not  made  an  arrangement  for 
payment  by  the  payment  due  date. 

§204.6    Agency  review. 

(a)  A  debtor  may  dispute  the  existence 
of  the  debt,  the  amount  of  the  debt,  or 
the  terms  of  repayment.  A  request  to 
review  a  disputed  debt  must  be 
submitted  to  the  Commission  official 
who  provided  notification  within  30 
calendar  days  of  the  receipt  of  the 
written  notice  described  in  §  204.4(c). 

(b)  The  Commission  will  provide  a 
copy  of  the  record  to  the  debtor  and 
advise  him/her  to  furnish  available 
evidence  to  support  his  or  her  position. 
Upon  receipt  of  the  evidence,  the 
written  record  of  indebtedness  will  be 
reviewed  and  the  debtor  will  be 
informed  of  the  results  of  that  review. 

(c)  Pending  the  resolution  of  a  dispute 
by  the  debtor,  transactions  in  any  of  the 
debtor's  accounts  maintained  by  the 
Commission  may  be  temporarily 
suspended.  Depending  on  the  type  of 
transaction,  the  suspension  could 
preclude  its  payment,  removal,  or 
transfer,  as  well  as  prevent  the  payment 
of  interest  or  discount  due  thereon. 
Should  the  dispute  be  resolved  in  the 
debtor's  fevor.  the  suspension  will  be 
immediately  Lifted. 

(d)  During  the  review  period,  interest, 
penalties,  and  administrative  costs 
authorized  imder  the  Federal  Claims 
Collection  Act  of  1966,  as  amended,  will 
continue  to  accrue. 

§204.7    Hearing. 

(a)  A  debtor  will  be  provided  a 
reasonable  opportunity  for  an  oral 


hearing  by  the  Commission's  designee 
when: 

(1)  (i)  By  statute,  consideration  must 
be  given  to  a  request  to  waive  the 
indebtedness; 

(ii)  The  debtor  requests  waiver  of  the 
indebtedness;  and 

(iii)  The  waiver  determination  rests 
on  an  issue  of  creditability  or  veracity; 
or 

(2)  The  debtor  requests 
reconsideration  and  the  Commission's 
designee  determines  that  the  question  of 
indebtedness  cannot  be  resolved  by 
reviewing  the  documentary  evidence. 

(b)  In  cases  where  an  oral  hearing  is 
provided  to  the  debtor,  the 
Commission's  designee  will  conduct  the 
hearing,  and  provide  the  debtor  with  a 
written  decision  30  days  after  the 
hearing. 

§  204.8    Written  a^eement  for  repayment. 

If  the  debtor  requests  a  repayment 
agreement  in  place  of  offset,  the 
Commission  has  discretion  and  should 
use  sound  judgment  to  determine 
whether  to  accept  a  repayment 
agreement  in  place  of  offset.  If  the  debt 
is  dehnquent  and  the  debtor  has  not 
disputed  its  existence  or  amount,  the 
Commission  will  not  accept  a 
repayment  agreement  in  place  of  offset 
imless  the  debtor  is  able  to  establish  that 
offset  would  cause  undue  financial 
hardship  or  be  imjust.  No  repayment 
arrangement  will  be  considered  unless 
the  debtor  submits  a  financial  statement, 
executed  under  penalty  of  perjury, 
reflecting  the  debtor's  assets,  liabilities, 
income,  and  expenses.  The  financial 
statement  must  be  submitted  within  ten 
business  days  of  the  Commission's 
request  for  the  statement.  At  the 
Commission's  option,  a  confess- 
judgment  note  or  bond  of  indemnity 
with  surety  may  be  required  for 
installment  agreements. 
Notwithstanding  the  provisions  of  this 
section,  any  reduction  or  compromise  of 
a  claim  will  be  governed  by  4  CFR  part 
103  and  31  CFR  5.3. 

§  204.9    Administrative  offset  procedures. 

(a)  If  the  debtor  does  not  exercise  the 
right  to  request  a  review  within  the  time 
specified  in  §  204.4,  or  if  as  a  result  of 
the  review,  it  is  determined  that  the 
debt  is  due  and  no  written  agreement  is 
executed,  then  administrative  offset 
shall  be  ordered  in  accordance  with  this 
subpart  without  further  notice. 

(b)  Trovei  advance.  The  Commission 
will  deduct  outstanding  advances 
provided  to  Commission  travelers  from 
other  amounts  owed  the  traveler  by  the 
agency  whenever  possible  and 
practicable.  Monies  owed  by  an 
employee  for  outstanding  travel 
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advances  that  cannot  be  deducted  from 
other  travel  amounts  due  that  employee 
will  be  collected  through  salary  of&et  as 
described  in  subpart  B  of  this  part. 

(c)  Requests  for  offset  to  other  Federal 
agencies.  The  Chairperson  (or  his  or  her 
designee)  may  request  that  a  debt  owed 
to  the  Commission  be  administratively 
offset  against  funds  due  and  payable  to 
a  debtor  by  another  Federal  agency.  In 
requesting  administrative  offMt,  the 
Commission,  as  creditor,  will  certify  in 
writing  to  the  Federal  agency  holding 
funds  of  the  debtor 

(1)  That  the  debtor  owes  the  debt: 

(2)  The  amount  and  basis  of  the  debt; 
and 

(3)  That  the  Commission  has 
comphed  with  the  requirements  of  31 
U.S.C.  3716.  its  own  administrative 
offset  regulations  and  the  applicable 
provisions  of  4  CFR  part  102  with 
respect  to  providing  the  debtor  with  due 
process. 

(d)  Requests  for  offset  from  other 
Federal  agencies.  Any  Federal  agency 
may  request  that  funds  due  and  payable 
to  its  debtor  by  the  Commission  be 
administratively  offset  in  order  to 
collect  a  debt  owed  to  such  Federal 
agency  by  the  debtor.  The  Commission 
shall  initiate  the  requested  offset  only 
upon: 

(1)  Receipt  of  written  certification 
from  the  creditor  agency: 

(i)  That  the  debtor  owes  the  debt; 

(ii)  The  amount  and  basis  of  the  debt; 

(iii)  That  the  agency  has  prescribed 
regulations  for  the  exercise  of 
administrative  ofEset;  and 

(iv)  That  the  agency  has  complied 
with  its  own  administrative  ofeet 
regulations  and  with  the  applicable 
provisions  of  4  CFR  part  102.  including 
providing  any  required  hearing  or 
review. 

(2)  A  determination  by  the 
Commission  that  collection  by  offset 
against  hmds  payable  by  the 
Commission  would  be  in  the  best 
interest  of  the  United  States  as 
determined  by  the  facts  and 
circumstances  of  the  particular  case, 
and  that  such  offset  would  not 
otherwise  be  contrary  to  law. 

§204.10    OvM  and  Foreign  Service 
Retirement  Fund. 

(a)  Unless  otherwise  prohibited  by 
law,  the  Commission  may  request  that 
monies  due  and  payable  to  a  debtor 
from  the  Civil  S^vice  Retirement  and 
Disability  Fund,  the  Foreign  Service 
Retirement  Fund  or  any  odier  Federal 
retirement  fund  be  administratively 
o^et  in  reasonable  amounts  in  order  to 
collect  in  one  full  pa3rment  or  a  minimal 
number  of  payments,  debts  owed  the 
United  States  by  the  debtor.  Such 


requests  shall  be  made  to  the 
appropriate  officials  of  the  respective 
fund  servicing  agency  in  accordance 
with  such  regulations  as  may  be 
prescribed  by  the  Chairperson  of  that 
agency.  The  requests  for  administrative 
offset  will  certify  in  writing  the 
following: 

(1)  The  debtor  owes  the  United  States 
a  debt  and  the  amount  of  the  debt; 

(2)  The  Commission  has  complied 
vrith  applicable  regulations  and 
procedures;  and 

(3)  The  Commission  has  followed  the 
requirements  of  the  Federal  Claims 
Collection  Standards  as  described  in 
this  subpart. 

(b)  Once  the  Commission  decides  to 
request  offset  imder  peragraph  (a)  of  this 
section,  it  will  make  the  request  as  soon 
as  practical  after  completion  of  the 
applicable  procedures  in  order  that  the 
fund  servicing  agency  may  identify  and 
flag  the  debtor's  account  in  anticipation 
of  the  time  when  the  debtor  requests  or 
becomes  eligible  to  receive  payments 
from  the  fund.  This  will  satisfy  any 
requirements  that  ofbet  be  initiated 

f>rior  to  expiration  of  the  statute  of 
imitations. 

(c)  If  the  Commission  collects  part  or 
all  of  the  debt  by  other  means  before 
deductions  are  made  or  completed 
pursuant  to  paragraph  (a)  of  this  section, 
the  Commission  shall  act  promptly  to 
modify  or  terminate  its  request  for 
offset. 

(d)  This  section  does  not  require  or 
authorize  the  fund  servicing  agency  to 
review  the  merits  of  Commission's 
determination  relative  to  the  d^t. 

1204.11    Jeopardy  procedure. 

The  Commission  may  effect  an 
administrative  o&et  against  a  payment 
to  be  made  to  the  debtor  prior  to  the 
completion  of  the  procedures  required 
by  §  204.4(c)  if  failure  to  take  the  offset 
would  substantially  jeopardize  the 
Commission's  ability  to  collect  the  debt, 
and  the  time  available  before  the 
payment  is  to  be  made  does  not 
reasonably  permit  the  completion  of 
those  procedures.  Such  prior  oBaei  shall 
be  promptly  followed  by  the  completion 
of  those  procedures.  Amounts  recovered 
by  offset  but  later  foimd  not  to  be  owed 
to  the  Commisaioi  shall  be  promptly 
refunded. 

1204.12-204.29    [Reserved] 


Subpart  C— Tax  R«fund  OMaat 


Authority:  5  U.S.C  8347(a)  and  8461(g],  31 
U.S.C  3720A. 


120430    Purpoae. 

This  subpart  establishes  procedures 
for  the  Commission  to  refer  past-due 
legally  enforceable  debts  to  the  Internal 
Revenue  Service  (IRS)  for  o^et  against 
the  incomA  tax  refunds  of  an  individual, 
sole  proprietorship,  partnership, 
corporation,  nonprofit  organization  or 
any  other  form  of  business  association. 
(31  U.S.C  3720A(4))  owing  debts  to  the 
Commission.  In  the  case  of  refunds  of 
business  associations,  this  section 
applies  only  to  refunds  payable  on  or 
after  January  1. 1995  (31  U.S.C. 
3720A(5).  It  specifies  the  agency 
procedures  and  the  rights  of  the  debtor 
applicable  to  claims  referred  under  the 
Federal  Tax  Refimd  Offset  Program  for 
the  collection  of  debts  owed  to  the 
Commission. 

1 204.51    Pa«t-due  legatty  enforceable  detrt. 

A  past-due  legally  enforceable  debt 
for  referral  to  the  IRS  is  a  debt  that: 

(a)  Resulted  from: 

(1)  Erroneous  payments  made  under 
the  Civil  Service  Retirement  or  the 
Federal  Employees'  Retirement  Systems; 

or 

(2)  Unpaid  health  or  life  insurance 
premixuns  due  under  the  Federal 
Employees'  Health  Benefits  or  Federal 
Employees'  Group  Life  Insxirance 
Programs;  or 

(3)  Any  other  statute  administered  by 
the  Commission; 

(b)  Is  an  obligation  of  a  debtor, 

(c)  Except  in  the  case  of  a  judgment 
debt,  has  been  delinquent  at  least  three 
months  but  not  more  than  ten  years  at 
the  time  the  offset  is  made; 

(d)  Is  at  least  $25.00; 

(e)  With  respect  to  which  the 
individual's  rights  described  in  the 
collection  of  debts  owed  to  the  Civil 
Service  Retirement  and  Disability  Fund 
(5  CFR  831,1301  through  831.1309)  have 
been  exhausted; 

(f)  With  respect  to  which  either: 

(1)  The  Commission's  records  do  not 
contain  evidence  that  the  person  owing 
the  debt  (or  his  or  her  spouse)  has  filed 
for  bankruptcy  \mder  title  11  of  the 
United  States  Code;  or 

(2)  The  Commission  can  clearly 
establish  at  the  time  of  the  referral  that 
the  automatic  stay  under  11  U.S.C.  362 
has  been  lifted  or  is  no  longer  in  effect 
with  respect  to  the  person  owing  the 
debt  or  his  or  her  spouse,  and  the  debt 
was  not  discharged  in  the  bankruptcy 
proceeding; 

(g)  Cannot  currently  be  collected 
under  the  salary  offset  provisions  of  5 
U.S.C.  5514(a)(1): 

(h)  Is  not  eligible  for  administrative 
ofbet  under  31  U.S.C  3716(a)  because 
of  31  U.S.C.  3716(c)(2).  or  cannot 
currently  be  collected  as  an 
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ifdministrative  o^et  by  the  Commission 
imder  31  U.S.C.  3716(a)  against  amoxmts 
payable  to  the  debtor  by  the 
Commission;  and 

(i)  Has  been  disclosed  by  the 
Commission  to  a  consumer  reporting 
agency  as  authorized  by  31  U.S.C. 
3711(f),  unless  the  consumer  reporting 
agency  would  be  prohibited  from 
reporting  information  concerning  the 
debt  by  reason  of  15  U.S.C.  1681c.  or 
unless  the  amoimt  of  the  debt  does  not 
exceed  $100. 

1204.52    Notmcation  of  Intent  to  colled 

1 1  (a)  Notification  before  submission  to 
the  IRS.  A  request  for  reduction  of  an 
IRS  income  tax  refund  will  be  made 
only  after  the  Commission  makes  a 
determination  that  an  amount  is  owed 
and  past-due  and  gives  or  makes  a 
reasonable  attempt  to  give  the  debtor  60 
days  vmtten  notice  of  the  intent  to 
collect  by  IRS  tax  refund  offset. 

(b)  Contents  of  notice.  The 
Commission's  notice  of  intent  to  collect 
by  IRS  tax  refund  offset  (Notice  of 
Intent)  will  state: 

(1)  The  amount  of  the  debt; 

(2)  That  unless  the  debt  is  repaid 
within  60  days  from  the  date  of  the 
Commission's  Notice  of  Intent,  the 
Commission  intends  to  collect  the  debt 
by  requesting  the  IRS  to  reduce  any 
amoimts  payable  to  the  debtor  as  a 
Federal  income  tax  refund  by  an  amount 
equal  to  the  amount  of  the  debt  and  all 
accumulated  interest  and  other  charges; 

(3)  A  mailing  address  for  forwarding 
any  vmtten  correspondence  and  a 
contact  name  and  a  telephone  number 
jfor  any  questions;  and 

I  (4)  That  the  debtor  may  present 
evidence  to  the  Commission  that  all  or 
part  of  the  debt  is  not  past  due  or  legally 
enforceable  by: 

(i)  Sending  a  written  request  for  a 
review  of  the  evidence  to  the  address 
provided  in  the  notice; 

(ii)  Stating  in  the  request  the  amoimt 
disputed  and  the  reasons  why  the 
debtor  believes  that  the  debt  is  not  past 
due  or  is  not  legally  enforceable;  and 

(iii)  Including  in  the  request  any 
documents  that  the  debtor  wishes  to  be 
considered  or  stating  that  the  additional 
information  will  be  submitted  within 
the  remainder  of  the  60-day  period. 

H  204.53    Reasonable  attempt  to  notify. 
In  order  to  constitute  a  reasonable 
attempt  to  notify  the  debtor,  the 
Commission  must  have  used  a  mailing 
address  for  the  debtor  obtained  from  the 
IRS  pursuant  to  26  U.S.C.  6103(m)(2) 
within  a  period  of  one  year  preceding 
the  attempt  to  notify  the  debtor,  unless 
the  Commission  received  clear  and 
concise  notification  from  the  debtor  that 


notices  from  the  agency  are  to  be  sent 
to  an  address  different  from  the  address 
obtained  from  IRS.  Clear  and  concise 
notice  means  that  the  debtor  has 
provided  the  agency  with  written 
notification,  including  the  debtor's 
name  and  identifying  number  (as 
defined  in  26  CFR  301.6109-1).  and  the 
debtor's  intent  to  have  the  agency 
notices  sent  to  the  new  address. 

S  204.54    Commtealon  action  as  a  result  of 
consideration  of  evidence  submitted  In 
response  to  the  notice  of  Intent 

(a)  Consideration  of  evidence.  If,  as  a 
result  of  the  Notice  of  Intent,  the 
Commission  receives  notice  that  the 
debtor  will  submit  additional  evidence 
or  receives  additional  evidence  from  the 
debtor  within  the  prescribed  time 
period,  any  notice  to  the  IRS  will  be 
stayed  until  the  Commission  can: 

(1)  Consider  the  evidence  presented 
by  the  debtor;  and 

(2)  Determine  whether  or  not  all  or  a 
portion  of  the  debt  is  still  past  due  and 
legally  enforceable;  and 

(3)  Notify  the  debtor  of  its 
determination. 

(b)  Notification  to  the  debtor. 
Following  review  of  the  evidence,  the 
Commission's  designee  will  issue  a 
written  decision  notifying  the  debtor 
whether  the  Commission  has  sustained, 
amended,  or  canceled  its  determination 
that  the  debt  is  past-due  and  legally 
enforceable.  The  notice  will  advise  the 
debtor  of  any  further  action  to  be  taken 
and  explain  the  supporting  rationale  for 
the  decision. 

(c)  Commission  action  on  the  debt. 

(1)  The  Commission  will  notify  the 
debtor  of  its  intent  to  refer  the  debt  to 
the  IRS  for  offset  against  the  debtor's 
Federal  income  tax  refund  if  it  sustains 
its  decision  that  the  debt  is  past-due  and 
legally  enforceable.  The  Commission 
will  also  notify  the  debtor  whether  the 
amount  of  the  debt  remains  the  same  or 
is  modified;  and 

(2)  The  Commission  will  not  refer  the 
debt  to  the  IRS  for  offset  against  the 
debtor's  Federal  income  tax  refund  if  it 
reverses  its  decision  that  the  debt  is  past 
due  and  legally  enforceable. 

§  204.55    Change  In  notification  to  Internal 
Revenue  Service. 

(a)  Except  as  noted  in  paragraph  (b)  of 
this  section,  after  the  Commission  sends 
the  IRS  notification  of  an  individual's 
liability  for  a  debt,  the  Commission  will 
promptly  notify  the  IRS  of  any  change 
in  the  notification,  if  the  Commission: 

(1)  Determines  that  an  error  has  been 
made  with  respect  to  the  information 
contained  in  the  notification: 

(2)  Receives  a  payment  or  credits  a 
payment  to  the  accoimt  of  the  debtor 


named  in  the  notification  that  reduces 
the  amount  of  the  debt  referred  to  the 
IRS  for  offset:  or 

(3)  Receives  notification  that  the 
individual  owing  the  debt  has  filed  for 
bankruptcy  imder  Title  11  of  the  United 
States  Code  or  has  been  adjudicated 
bankrupt  and  the  debt  has  been 
discharged. 

(b)  The  Commission  will  not  noUfy 
the  IRS  to  increase  the  amount  of  a  debt 
owed  by  a  debtor  named  in  the 
Commission's  original  notification  to 
thelRS. 

(c)  If  the  amount  of  a  debt  is  reduced 
after  referral  by  the  Commission  and 
offset  by  the  I^S.  the  Commission  will 
refund  to  the  d^tor  any  excess  amount 
and  will  promptly  notify  the  IRS  of  any 
refund  made  by  the  Commission. 

§  204.56    Administrative  charges. 

All  administrative  charges  incurred  in 
connection  with  the  referral  of  the  debts 
to  the  IRS  will  be  assessed  on  the  debt 
and  thus  increase  the  amount  of  the 
offset. 

§204.57-204.74    [Reserved] 

Subpart  D— Miscellaneous:  Credit 
Bureau  Reporting,  Collection  Services 

Authorify:  31  U.S.C.  3701.  3711.  3718. 

S  204.75    Collection  services. 

Section  13  of  the  Debt  Collection  Act 
(31  U.S.C.  3718)  authorizes  agencies  to 
enter  into  contracts  for  collection 
services  to  recover  debts  owed  the 
United  States.  The  Act  requires  that 
certain  provisions  be  contained  in  such 
contracts,  including: 

(a)  The  agency  retains  the  authority  to 
resolve  a  dispute,  including  the 
authority  to  terminate  a  collection 
action  or  refer  the  matter  to  the  Attorney 
General  for  civil  remedies;  and 

(b)  The  contractor  is  subject  to  the 
Privacy  Act  of  1974,  as  it  apphes  to 
private  contractors,  as  well  as  subject  to 
State  and  Federal  laws  governing  debt 
collection  practices. 

§  204.76    Use  of  credit  bureau  or  consumer 
reporting  agencies. 

(a)  The  Commission  may  report 
delinquent  debts  to  consumer  reporting 
agencies  (See  31  U.S.C  3701(a)(3), 
3711).  Sixty  days  prior  to  release  of 
information  to  a  consumer  reporting 
agency,  the  debtor  shall  be  notified,  in 
writing,  of  the  intent  to  disclose  the 
existence  of  the  debt  to  a  consumer 
reporting  agency.  Such  notice  of  intent 
may  be  a  separate  correspondence  or 
included  in  correspondence  demanding 
direct  payment.  The  notice  shall  be  in 
conformance  with  31  U.S.C  3711(f)  and 
the  Federal  Claims  Collection 
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Standards.  The  Commission  shall 
provide,  in  thj^  notice,  the  debtor  with: 

(1)  An  opportunity  to  inspect  and 
copy  agency  records  pertaining  to  the 
debt; 

(2)  An  opportunity  for  an 
administrative  review  of  the  legal 
enforceability  or  past  due  status  of  the 
debt: 

(3)  An  opportimity  to  enter  into  a 
repayment  agreement  on  terms 
satisfactory  to  the  Commission  to 
prevent  the  Commission  from  reporting 
the  debt  as  overdue  to  consumer 
reporting  agencies,  and  provide 
deadlines  and  method  for  requesting 
this  relief; 

(4)  An  explanation  of  the  rate  of 
interest  that  will  accrue  on  the  debt,  that 
all  costs  inc\irred  to  collect  the  debt  will 
be  charged  to  the  debtor,  the  authority 
for  assessing  these  costs,  and  the 
manner  in  which  the  Commission  will 
calculate  the  amount  of  these  cost; 

(5)  An  explanation  that  the 
Commission  will  report  the  debt  to  the 
consumer  reporting  agencies  to  the 
detriment  of  the  debtor's  credit  rating; 
and 

(6)  A  description  of  the  collection 
actions  that  the  agency  may  take  in  the 
future  if  those  presently  proposed 
actions  do  not  result  in  repayment  of  the 
loan  obligation,  including  the  filing  of  a 
lawsuit  against  the  borrower  by  the 
agency  and  assignment  of  the  debt  for 
collection  by  ofeet  against  Federal 
income  tax  refunds  or  the  filing  of  a 
lawsuit  against  the  debtor  by  the  Federal 
Government. 

(b)  The  information  that  may  be 
disclosed  to  the  consumer  reporting 
agency  is  limited  to: 

(1)  The  debtor's  name,  address,  social 
security  number  or  taxpayer 
identification  number,  and  any  other 
information  necessary  to  establish  the 
identity  of  the  individual; 

(2)  liie  amount,  status,  and  history  of 
the  claim;  and 

(3)  The  Commission  program  or 
activity  under  which  the  claim  arose. 

1204.77    Referrals  to  eoilectionagencie*. 

(a)  The  Commission  has  authority  to 
contract  for  collection  services  to 
recover  delinquent  debts  in  accordance 
with  31  U.S.C  3718(c)  and  the  Federal 
Claims  Collection  Standards  (4  CFR 
102.6). 

(b)  The  Commission  will  use  private 
collection  agencies  where  it  determines 
that  their  use  is  in  the  best  interest  of 
the  Government  Where  the  Commission 
determines  that  there  is  a  need  to 
contract  for  collection  services,  the 
contract  will  provide  that: 

(1)  The  authority  to  resolve  disputes, 
compromise  claims,  augend  or 


terminate  collection  action,  or  refer  the 
matter  to  the  Department  of  Justice  for 
litigation  or  to  take  any  other  action 
under  this  Part  will  be  retained  by  the 
Commission; 

(2)  Contractors  are  subject  to  the 
Privacy  Act  of  1974.  as  amended,  to  the 
extent  specified  hi  5  U.S.C.  552a(m)  and 
to  applicable  Federal  and  State  laws  and 
regulations  pertaining  to  debt  collection 
practices,  such  as  the  Fair  Debt 
Collection  Practices  Act,  15  U.S.C.  1692; 

(3)  The  contractor  is  required  to 
strictly  account  for  all  amounts 
collected; 

(4)  Thacontractor  must  agree  that 
uncollectible  accounts  shall  be  returned 
with  appropriate  documentation  to 
enable  Commission  to  determine 
whether  to  pursue  collection  through 
litigation  or  to  terminate  collection;  and 

(5)  The  contractor  must  agree  to 
provide  any  data  in  its  files  relating  to 
paragraphs  (a)  (1),  (2)  and  (3)  of  Section 
105.2  of  the  Federsd  Claims  Collection 
Standards  upon  ret\iming  the  account  to 
the  Commission  for  subsequent  referral 
to  the  Department  of  Justice  for 
litigation. 

(c)  The  Commission  will  not  use  a 
collection  agency  to  collect  a  debt  owed 
by  a  current  employed  or  retired  Federal 
employee,  if  collection  by  salary  or 
annuity  o&et  is  available. 

By  the  Commission. 

Dated:  December  3. 1993. 
Jonathan  G.  Katz 
Secretary. 

[FR  Doc.  93-29973  Filed  12-3-93;  4:19  pml 
BiuMO  cooe  ma-oi-r 


DEPARiyENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

23  CFR  Parts  500  and  626 
[FHWA/FTA  Doclat  No.  «2-14] 
RIN  2125-AC97 

Federal  Transit  Administration 

49  CFR  Part  614 
RIN  2132-AA47 

Management  and  Monitoring  Systems 

AOQiCCS:  Federal  Highway 
Administration  (FHWA),  Federal 
Transit  Administration  (FTA).  DOT. 
action:  Correction  to  interim  final  rule. 

summary:  This  document  adds  the 
caption  ADDRESSES  to  the  preamble  of 
the  interim  final  rule  on  Management 
and  Monitoring  Systems  which  was 
published  We^Msday.  December  1, 
1993  (58  FR  63442).  FR  Doc.  93-29096. 


DATES:  Comments  on  this  interim  final 
rule  must  be  received  on  or  before 
January  31, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  on  the  general  provisions. 
Mr.  TonySdury,  202-366-5003.  For 
information  on  a  specific  system: 
Highway  pavement— Mr.  Frank  Botelho, 
202-366-1336;  Bridges— Mr.  Dan 
O'Connor,  202-366-1567;  Highway 
safety— Mr.  Fred  Small,  202-366-2171; 
Traffic  congestion— Mr.  Sheldon  Edner. 
202-366-4066;  Public  transportation 
facilities  and  equipment — Mr.  Sean 
Libberton,  202-366-0055;  Intermodal 
transportation  facilities  and  systems — 
Mr.  Dane  Ismart.  202-366-4071;  Traffic 
monitoring— Mr.  Ed  Kashuba.  202-366- 
0175.  Mr.  Wilbert  Baccus,  FHWA  Office 
of  the  Chief  Counsel.  202-366-0780. 
Office  hours  are  7:45  a.m.  to  4:15  p.m., 
e.t..  Monday  through  Fnaay.  except 
legal  Federal  holidays. 

In  FR  Doc.  93-29096,  published  on 
Wednesday,  December  1, 1993  (58  FR 
63442),  after  the  caption  for  DATES  add 
the  caption  for  ADDRESSES  to  read  as 
follows: 

ADDRESSES:  Submit  written,  signed 
comments  to  FHWA/FTA  Docket  No. 
92-14,  Federal  Highway 
Administration,  HCC-10.  room  4232, 
400  Seventh  Street,  SW.,  Washington. 
DC  20590.  All  comments  will  be 
available  for  examination  at  the  above 
address  between  8:30  a.m.  and  3:30 
p.m.,  e.t.,  Monday  through  Friday, 
except  legal  Federal  holidays.  Those 
desiring  notification  of  receipt  of 
comments  must  include  a  self- 
addressed,  stamped  postcard. 

(23  U.S.C.  315;  49  CFR  1.48) 

Issued  on:  December  1, 1993. 
Theodore  A.  McConnell, 
Chief  Counsel. 
[FR  Doc  93-29816  Filed  12-6-93;  8:45  am] 

BILUNQ  CODE  4910-22-# 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30CFRPart936 

Oldahoma  Permanent  Regulatory 
Program 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Final  Rule;  Approval  of 

Amendment.  

SUMMARY:  OSM  is  approving,  with 
exceptions  and  additional  requirements, 
an  amendment  to  the  Oklahoma 
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permanent  regulatory  program 
(hereinafter,  the  "Oldahoma  program") 
under  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
amendment  adds  bond  release 
guidelines  that  include  the  revegetation 
success  standards  and  statistically  vaUd 
sampling  techniques,  and  guidelines  for 
phase  I.  n,  and  m  bond  release.  The 
amendment  is  intended  to  revise  the 
Oklahoma  program  to  be  consistent  w:ith 
corresponding  Federal  regulations  and 
to  improve  operational  efficiency. 
EFFECTIVE  DATE:  December  7, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  H.  Moncrief,  telephone:  (918) 
581-6430. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Oklahoma  Program 

n.  Submission  of  Amendment 

III.  Director's  Findings 

rv.  Summary  and  Disposition  of  Comments 

V.  Director's  Decision 

VI.  Effect  of  Director's  Decision 
VIL  Procedural  Determinations 

I.  Background  on  the  Oklahoma 
Program 

On  January  19, 1981.  the  Secretary  of 
the  Interior  conditionally  approved  the 
Oklahoma  program.  General  background 
information  on  the  Oklahoma  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  of  the  Oklahoma 
program  can  be  found  in  the  January  19, 
1981,  Federal  Register  (46  FR  4902). 
Subsequent  actions  concemidg 
Oklahoma's  program  and  program 
amendments  can  be  found  at  30  CFR 
936.15,  936.16,  and  936.30. 

n.  Submission  of  Amendment 

On  Febriiary  6,  1992,  Oklahoma 
submitted  a  proposed  amendment  to  its 
program  pursuant  to  SMCRA 
(Administrative  Record  No.  OK-937). 
Oklahoma  submitted  the  proposed 
amendment  in  part  in  response  to  a 
required  program  amendment  at  30  CFR 
936.16(d)  and  in  part  at  its  own 
initiative  to  improve  operational 
efficiency.  Oklahoma  proposed  to 
amend  its  program  by  adding  the 
guidelines  that  include:  (1)  Revegetation 
success  standards  and  staUstically  valid 
sampling  techniques  referenced  at 
subsections  816.116(a)  and  817.116(a)(1) 
of  the  Oklahoma  rules  and  (2) 
guidelines  for  phase  I,  n,  and  III  bond 
release. 

The  revegetation  success  standards 
and  statistically  valid  sampling 
techniques  are  applicable  to  the 
measiu'ement  of  vegetation  ground 
cover,  production.  andJat  stocking  for 
the  postmining  land  uses  of 
pastureland;  grazingland;  forestry, 


wildlife  habitat,  and  recreation: 
industrial,  commercial  or  residential; 
and  prime  and  nonprime  farmland 
cropland.  The  guidelines  for  phase  I,  n. 
and  in  bond  release  include  provisions 
relating  to  application  forms;  schedules; 
backfilling  and  grading;  topsoil  and/or 
subsoil  replacement;  (h-ainage  control; 
impoimdments;  and  structures  and 
facilities.  Oklahoma  intended  that  the 
guidelines  be  in  accordance  with  parts 
800,  816.  817,  and  823  of  the  Oklahoma 
rules  and  the  corresponding  Federal 
standards. 

OSM  published  a  notice  in  the  April 
13,  1992.  Federal  Register  (57  FR 
12784)  announcing  receipt  of  the 
amendment  and  inviting  pubUc 
comment  on  its  adequacy 
(Administrative  Record  No.  OK-947). 
The  pubUc  comment  period  ended  May 
13. 1992. 

During  its  review  of  the  amendment, 
OSM  identified  concerns  relating  to  the 
start  of  the  liability  period  for 
revegetation  success;  management  of    - 
reference  areas;  bond  release 
requirements  for  topsoil  replacement, 
impoundments,  bare  areas,  vegetative 
cover  for  previously  mined  areas, 
revegetation  success  standards  and 
vegetation  sampUng  techniques;  the 
definitions  for  "erosion  control"  and 
"augmentation;"  and  approval  of  the 
repair  of  rills  and  gullies  as  a  normal 
husbandry  practice.  OSM  notified 
Oklahoma  of  the  concerns  by  letter 
dated  June  2, 1992  (Administrative 
Record  No.  OK-942).  and  by 
supplemental  letters  dated  June  24, 
1992  (Administrative  Record  No.  OK- 
948),  and  March  24  and  April  28, 1993 
(Administrative  Record  Nos.  OK-950 
and  OK-949). 

Oklahoma  responded  in  a  letter  dated 
July  8, 1993,  by  submitting  additional 
explanatory  information  and  a  revised 
amendment  to  address  the  concerns 
identified  above  (Administrative  Record 
No.  OK-944). 

Based  upon  the  additional 
explanatory  information  and  revisions 
to  the  proposed  program  amendment 
submitted  by  Oklahoma,  OSM  reopened 
the  public  comment  period  in  the 
August  12, 1993,  Federal  Register  (58 
FR  42900;  Administrative  Record  No. 
OK-952).  The  public  comment  period 
closed  on  August  27, 1993. 

m.  Director's  Findings 

After  a  thorou^  re^ew,  the  Director, 
in  accordance  with  SMCRA  and  30  CFR 
732.15  and  732.17,  finds,  as  discussed 
below,  that,  with  certain  exceptions,  the 
amendment  as  submitted  by  Oklahoma 
on  February  8, 1992,  and  as  revised  by 
it  on  fvlj  8, 1993.  meets  the 


requirements  of  SMCRA  and  30  CFR 
Chapter  Vn  of  the  Federal  Regulations. 

As  discussed  in  finding  Nos.  1.  a  and 
b  below,  the  Director  finds  (1)  that  the 
revegetation  success  standards  and 
statistically  valid  sampling  techniques 
contained  in  the  guidelines  generally 
satisfy  the  requirements  of  and  are  no 
less  effective  than  the  Federal 
regulations  at  30  CFR  816,1 16(a); 
816.116(a)  (1)  and  (2);  816.116(b)  (1),  (3) 
(ii)  and  (iii),  and  (4);  817.116(a); 
817.116(a)  (1)  and  (2);  817.116(b)  (1).  (3) 
(ii)  and  (iii),  and  (4);  and  823.15Cb)^(2), 
(6)  and  (7);  and  (2)  that  the  additional 
bond  release  requirements  addressed  in 
the  guidelines  ara consistent  with 
Oklahoma's  approv^  regulatory 
program  and  no  less  effective  than  the 
Federal  regulations  at  30  CFR  800.40 
(a)(1)  and  (c);  816.22  (a)(1)  and  (d); 
816.45;  816.46(b)(5);  816.95(a); 
816.102(aKl):  816.116(c)  (2)  and  (4); 
817.22  (a)(1)  and  (d);  817.45; 
817.46(b)(5);  817.95(a);  817.102(a)(1); 
817.116(c)  (2)  and  (4);  and  823.14(b). 
Therefore,  the  Director  approves  the 
guidelines.  However,  as  discussed  in 
finding  Nos.  2  through  7  below,  the 
Director  finds  that  certain  specific 
provisions  in  the  giudelines  are  less 
effective  than  the  Federal  regulations 
and  as  a  result  the  Director  is  adding 
other  reguired  amendments. 

In  all  mstances,  the  guidelines  do  not 
replace  or  change  any  existing  State 
rules,  in  some  instances,  the  guidelines 
reiterate  the  regulatory  requirements. 
However,  because  the  guidelines  do  not 
reiterate  or  reference  all  regulatory 
requirements  regarding  revegetation  or 
bond  release,  they  do  not  stand  alone 
and  must  be  used  in  conjunction  with 
Oklahoma's  rules. 

1 .  The  Guidelines,  General 

a.  Standards  for  revegetation  success 
and  statistically  valid  sampling 
techniques.  The  Federal  regulations  at 
30  CFR  816.116(a)(1)  and  817.116(a)(1) 
require  that  each  regulatory  authority 
select  revegetation  success  standards 
and  statistically  valid  sampling 
techniques  for  determining  revegetation 
success  and  include  them  in  its 
approved  regulatory  program.  OSM 
approved  the  Oklahoma  rules  at 
subsections  ei6.116(a)(l)  and 
817.116(a)(1)  that  state  that  the 
standards  for  success  and  statistically 
valid  sampling  techniques  for 
measuring  success  are  identified  in  the 
guidelines  (56  FR  6268,  February  15, 
1991).  However,  because  Oklahoma  did 
not  submit  the  referenced  guidelines 
along  with  the  proposed  rules,  OSM 
required  Oklahoma  at  30  CFR  936.16(d) 
to  submit  for  OSM  approval  the 
guidelines.  Because  Oldahoma  specifies 
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in  the  guidelines  generally  acceptable 
revegetation  ^uccess  standards  and 
statistically  valid  sampling  procedures, 
the  Director  is  removing  the  required 
amendment  at  30  CFR  936.16(d). 

Oklahoma  proposed  that  the  success 
of  revegetation  be  determined  by  use  of 
a  reference  area  with  an  option  to  use 
certain  technical  standards  as  calculated 
by  the  methods  described  in  appendices 
to  the  guidelines.  As  required  by  30  CFR 
816.116(a)  and  817.116(a).  the 
standards,  criteria,  and  parameters  in 
the  guidelines  reflect  the  general 
revegetation  requirements  of  the  Federal 
regulations  at  30  CFR  816.111  and 
817.111.  which  are  also  included  in 
Oklahoma's  rules  at  sections  816.111 
and  817.111.  As  required  by  the  Federal 
regulations  at  30  CFR  816.116(a)(2)  and 
817.116(a)(2).  the  success  standards 
prescribed  by  the  guidelines  include 
criteria  for  various  postmining  land  uses 
that  are  representative  of  unmined  lands 
in  the  area  being  reclaimed  that  will  be 
used  in  the  evaluation  of  ground  cover, 
production,  and  stocking.  And.  as  also 
required  by  30  CFR  823.15(b)(2), 
816.116(a)(2),  and  817.116(a)(2).  the 
guidelines  specify  the  statistically  valid 
techniques  to  be  used  for  sampling, 
measuring,  and  analyzing  vegetation 
parameters. 

The  guidelines  include  specific 
revegetation  ground  cover  standards  for 
phase  n  bond  release  that  have  no 
counterpart  in  the  Federal  program  but 
are  consistent  with  and  no  less  effective 
than  the  requirements  for  ground  cover 
standards  for  phase  ID  bond  release  in 
the  Federal  regulations  at  30  CFR 
816.116(b)  and  817.116(b).  The 
guidelines  also  include  specific  ground 
cover  and/or  productivity  success 
standards  for  phase  III  bond  release  on 
lands  with  a  postmining  land  use  of 
pastureland.  grazingland,  prime 
farmland  cropland,  nonprime  farmland 
cropland,  or  industrial,  commercial  or 
residential  that  are  no  less  effective  than 
the  requirements  in  the  Federal 
regulations  at  30  CFR  823.15(b)  (6)  and 
(7);  816.116(b)(1).  (3)(iii).  and  (4);  and 
817.116(b)(1).  (3)(iii).  and  (4).  They  do 
not  include  specific  stocking  or  tree 
density  standards  for  phase  III  bond 
release  on  lands  with  a  postmining  land 
use  of  forestry,  fish  and  wildlife  habitat. 
or  recreation,  because  these  specific 
standards  will  be  determined  on  a 
permit-specific  basis  after  consultation 
with  and  approval  by  the  State  agencies 
responsible  for  the  administration  of 
forestry  and  wildlife  programs  as 
required  by  Oklahoma's  rules  at 
subsections  816.116(b)(3)(i)  and 
817.116(b)(3)(i).  However,  the 
gmdehnes  do  contain  the  phase  m  bond 
release  requirement  for  lands  with  a 


postmining  land  use  designated  as 
forestry,  fish  and  wildlife  habitat,  or 
recreation  that  at  least  80  percent  of  tlie 
trees  and  shrubs  counted  in  determining 
the  success  of  stocking  shall  have  been 
in  place  for  at  least  60  percent  of  the 
minimum  period  of  responsibility.  This 
requirement  is  consistent  with 
Oklahoma's  rules  at  subsections 
816.116(b){3)(ii)  and  817.116(b)(3)lii) 
and  no  less  effective  than  the  Federal 
regulations  at  30  CFR  816.116(b)(3)(ii) 
and  817.116(b)(3)(ii). 

b.  Bond  release  requirements.  In 
addition-to  specifying  revegetation 
success  standards  and  statistically  valid 
sampling  procediues,  the  guidelines 
discuss  the  requirements  for  (1)  the 
liability  period  that  are  no  less  effective 
than  the  requirements  of  30  CFR 
816.116(c)(2)  and  817.116(c)(2);  (2) 
general  phase  I,  II.  and  III  bond  release 
requirements  for  the  removal  of 
structures  and  facihties  (including  coal 
pads,  office  and  maintenance  areas,  and 
roads)  and  backfilling  and  grading  that 
are  no  less  effective  than  the  general 
requirements  of  30  CFR  816.102(a)(1) 
and  817.102(a)(1);  (3)  topsoil  and 
subsoil  replacement  that  are  no  less 
effective  than  the  respective  Federal 
regulations  at  30  CFR  816. 22(d). 
817.22(d)  and  823.14(b);  and  (4) 
drainage  control  (including  ponds, 
diversions,  impoundments,  and 
treatment  facilities)  that  are  no  less 
effective  than  the  Federal  regulations  at 
30  CFR  800.40(c),  816.46(b)(5). 
817.46(b)(5),  816.56,  and  817.56. 
Appendix  A  of  the  guidelines  includes 
definitions  for  terms  such  as  "desirable 
plant  species,"  "drainage  control,"  and 
"productivity"  that  are  not  defined  iii 
the  Federal  program  but  are  consistent 
with  and  no  less  effective  than  the 
general  requirements  of  the  respective 
Federal  regulations  at  30  CFR  816.111(b) 
and  817.111(b).  816.45  and  817.45.  and 
816.116(a)(2)  and  817.116(a)(2).  as  well 
as  definitions  for  the  terms 
"augmentation"  and  "erosion  control" 
that  are  no  less  effective  than  the 
respective  Federal  regulations  at  30  CFR 
816.116(c)(4)  and  817.116(c)(4).  and 
816.95(a)  and  817.95(a).  Appendices  B 
and  E  respectively  Include  (1)  a  method 
for  calculating  premining  topsoil  depths 
that  is  consistent  with  and  no  less 
effective  than  the  requirements  of  the 
Federal  regulations  at  30  CFR 
816.22(a)(l}  and  817.22(a)  (1),  and  (2)  a 
list  of  undesirable  plant  species  that  is 
consistent  with  and  no  less  effective 
than  the  general  requirements  of  the 
Federal  regulations  at  30  CFR  816.111(b) 
end  817.111(b).  Appendices  S.  T,  and  U 
respectively  include  application  forms 
for  phase  I,  n,  and  III  bond  release  that 


are  consistent  vsrith  and  no  less  effective 
than  the  requirements  of  the  Federal 
regulations  at  30  CFR  800.40(a)(1). 

2.  The  Guidelines.  Subsection  I.E.S.b— 
Allowance  for  Bare  Areas,  at  Phase  U 
Bond  Release  With  an  Exception  to  the 
Size  Limits  of  the  Bare  Areas  in  Cases 
of  Approved  Industrial  or  Commercial 
Land  Use 

Oklahoma  proposed  at  subsection 
l.E.a.b  in  the  guidelines  that,  at  the  time 
of  Phase  II  bond  release,  (1)  the 
reclaimed  area  may  have  bare  areas  (any 
area  with  less  than  30  percent  ground 
coverage  by  desirable  plant  species)  if 
the  individual  areas  do  not  exceed  Vis 
acre  in  size  and  the  total  of  the  bare 
areas  is  not  more  than  1  percent  of  the 
area  planted  and  (2)  an  exception  to  the 
size  limits  of  the  bare  areas  in  cases  of 
approved  industrial  or  commercial 
postmining  land  uses  which  require 
such  areas. 

Oklahoma  stated  in  its  July  8, 1993. 
response  to  OSM's  June  2, 1992.  issue 
letter  that  any  bare  area  would  be 
included  in  the  random  sampling  area 
when  measuring  for  the  success  of 
revegetation  required  by  Oklahoma's 
rules  at  subsections  816.116(a)(2)  and 
817.116(a)(2).  Because  Oklahoma  allows 
only  relatively  small  bare  areas  and 
such  bare  areas  would  be  included  in 
random  sampling  for  the  determination 
of  revegetation  success,  the  Director 
finds  that,  with  the  exception  discussed 
below,  this  provision  of  the  guidelines, 
in  conjunction  with  Oklahoma's  rules  at 
subsections  816.116(a)(2)  and 
817.116(a)(2),  is  no  less  effective  than 
the  counterpart  Federal  regulations  at  30 
CFR  816.116(a)(2)  and  817.116(a)(2)  that 
require  sampling  techniques  used  to 
measure  for  the  success  standards  for 
ground  cover,  production,  or  stocking 
have  a  90-percent  statistical  confidence 
interval  standard.  The  allowance  in  the 
guidelines  for  bare  areas  of  limited  size 
is  also  consistent  with  Oklahoma's 
existing  rules  at  subsections 
816.116(b)(4)  and  817.116(b)(4)  that 
allow  for  bare  areas  if  they  do  not 
exceed  Vie  acre  in  size  and  total  not 
more  than  1  percent  of  the  area  planted. 
There  is  no  exception  to  the  size  limits 
of  bare  areas  in  Oklahoma's  rules. 
The  exception  to  the  Director's 
approval  concerns  the  requirement  in 
the  Federal  regulations  at  30  CFR 
816.116(b)(4)  and  817.116(b)(4)  and 
Oklahoma's  rules  at  subsections 
816.116(b)(5)  and  817.116(b)(5)  for 
industrial,  commercial,  or  residential 
land  use  that  the  vegetative  groimd 
cover  not  be  less  than  that  required  to 
control  erosion.  Because  Oklahoma's 
provision  in  the  guidelines  for  bare 
areas  allows  for  an  exception  to  the  size 
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limits  in  cases  of  approved  industrial  or 
commercial  postmining  land  uses 
vnthout  requiring  that  at  a  minimum 
ground  cover  be  sufficient  to  control 
erosion,  the  Director  finds  that  the     • 
exception  is  inconsistent  with  and  less 
effective  than  Oklahoma's  rules  and  the 
Federal  regulations  at  30  CFR 
816.116(b)(4)  and  817.116(b)(4). 

Tbarefore.  the  Director  approves 
Oklahoma's  proposal  for  baro  areas  at 
subsection  LE.J.0  of  the  guidelines  but 
requires  that  Oklahoma  revise 
subsection  LE.3.b  to  clarify  that,  in  cases 
of  approved  industrial  or  commercial 
postmining  land  uses  with  bare  areas, 
ground  cover  must  be  sufficient  to 
control  eroaiaii. 

3.  The  Guidelines,  Subsections  I£.3.c 
and  !S.3.d— Phase  H  and  m  Bond 
Release  Criteria  for  Ground  Cover  on 
Previously  hSined  Areas 

Oklahoma  proposed  at  subsections 
I.E.3.C  and  LF.3.cL  for  both  phase  II  and 
m  bond  release  on  previously  mined 
areas,  that  the  ground  cover  must  be  at 
least  70  percent  veeetatioD  and  must  be 
sufficient  to  control  erosion. 

There  are  no  State  or  Federal 
regulatory  rsquirameots  for  measuring 
revegetation  success  at  phase  n  bond 
release  on  previously  mined  areas  (land 
afiiacted  by  surface  coal  mining 
operations  prior  to  August  3, 1977,  that 
has  not  been  reclaimed  to  the  standards 
of  the  Oklahoma  and  Federal 
regulations).  Howrever,  the  general 
requirements  for  phase  II  bond  release  at 
30  CFR  80a40(c)(2).  which  apply  to  all 
areas  permitted  under  the  permanent 
program  whether  previously  mined  or 
not  require  only  that  revegetation  be 
established.  Oklahoma's  additional 
requirement  in  the  guidelines  at 
subsection  LK3x  that  the  ground  cover 
be  at  least  70  percent  and  sufficient  to 
control  erosum  for  phase  n  bond  release 
is  not  inconsistent  with  the  Federal 
regulations  at  30  CFR  B00.40(cK2)  and 
for  this  reason  the  Director  approves 
this  provision  at  subsection  LE.3.C  of  the 
guidelines. 

Oklahoma's  rules  for  phase  III  bond 
release  on  proiviously  mined  areas  at 
subsections  816.116(bX6)  and 
817.116(b)(6)  require  that  the  vegetative 
groAmd  cover  shall  not  be  less  than  the 
gro\md  cover  existing  before 
redisturbance  and  ahall  be  adequate  to 
control  erosion,  and  state  that  in  general 
this  is  consideied  to  be  at  least  70 
percent  vegetative  ground  cover.  The 
Federal  regidations  at  30  C7R 
816.116M5)  and  617.1160>M5)  require 
at  phase  in  bond  reieaae  for  areas 
previously  distmbed  by  mining  that 
were  not  wdaimed  to  the  reipiirements 
of  the  regoledone  and  that  axe  remined 


or  otherwise  redistuibed  by  surface  coal 
mining  operations,  as  a  iniTiifniiTn,  that 
the  vegetative  ground  cover  shall  be  not 
less  than  the  ground  cover  existing 
before  redisturbance  and  shall  be 
adequate  to  control  erosion. 

The  requirement  for  phase  m  bond 
release  at  subsection  LF.3.d  in  the 
guidelines  is  inconsistent  with 
Oklahoma's  rules  at  subsections 
816.116(bX6)  and  617.116(bK6)  and  the 
Federal  regulations  at  30  CFR 
816.116(b)(5)  and  817.1l6(bKS)  because 
Oklahoma  has  made  no  demorustration 
that  70  percent  vegetative  ground  cover 
will  always  be  equal  to  or  greater  than 
the  ground  cover  existing  mat  to 
redisturbance.  Therefore,  the  Director 
finds  that  subsection  I.F.3.d  of  the 
guidelines  is  less  effective  than  the 
Federal  regulations  at  30  CFR 
816.116(bK5)  and  817.116(b)(5).  The 
Director.  (1)  Does  not  approve 
subsection  LF.3.d  to  the  extent  that  it 
does  not  in  all  cases  require  that,  prior 
to  phase  m  bond  release,  the  vegetative  ^ 
ground  cover  on  the  reclaimed  area  is 
no  less  than  the  ground  cover  existing 
prior  to  redistuibiance  and  (2)  requires 
Oklahoma  to  eidiier  (a)  revise  sxibsection 
I.F.3.d  in  the  guidelines  to  reqtiire  that 
prior  to  phase  in  bond  release  on 
previously  mined  areas  that  vegetative 
ground  cover  shall  not  be  less  than  the 
ground  cover  existing  before 
redisttubance,  or  (b)  submit  data  to 
OSM  demonstrating  that  in  Oklahoma, 
the  vegetative  groimd  cover  existing 
prior  to  redisturbance  at  previously 
mined  areas  would  not  be  more  than  70 
percent. 

4.  The  Gusddines,  Subsections  1£.3  and 
LF.  3— General  Revegetation 
Reouirements  for  Phase  U  and  IB  Bond 
Release 

CMdahoma's  rules  at  sections 
816.116(a)  and  817.116(a)  and  the 
Federal  regulations  at  30  CFR  816.116(a) 
and  817.116(a)  require  that  the  success 
of  revegetaticm  riiall  be  fudged  on, 
among  other  things,  the  requirements  of 
sections  816.111  and  817.111.  The 
Federal  regulations  at  30  (7R 
816.116(aMl)  requires  that  all  success 
standards  and  sampling  techniques 
must  be  included  in  an  approved 
regiilatory  program.  Thererore,  success 
standards  and  sampling  tedmiques 
must  incorporate  the  vuious 
requirem«ito  at  30  CFR  816.111  and 
817.111  and  be  q>prOTBd  by  OSM. 

The  guidelines  addressed  several  of 
the  requliemBOts  of  C&lahoma's  rules  at 
sections  816.111  and  617.111  incliiding 
discussions  of  die  evahwlinn  of  ground 
cover,  soil  erorioa,  compatibility  with 
the  postadaing  lend  oea,  and 
undeairable  epeciea.  However,  the 


guidelines  are  silent  with  respect  to 
several  other  requirements  of 
Oklahoma's  rules  at  sections  816.111 
and  817.111,  including  the  requirements 
for  a  permittee  to  establish  where 
appropriate  a  vegetative  cover  that  is 
diverse,  effective,  and  permanent 
(referred  to  as  diversity  and  permanence 
below)  and  to  reestablish  plant  species 
that  have  the  same  seasonal 
characteristics  of  growth  as  the  original 
vegetation  and  are  capable  of  self- 
regeneration  and  plant  succession 
(referred  to  as  seasonality  and 
regeneration  below). 

Diversity  and  seasonality  (which  will 
include  a  determittation  of  whether 
native  or  introduce<{  species  are 
acceptable)  will  be  applicable  to  the 
land  uses  of  grazingland.  fish  and 
wildlife  habitat,  and  pastureland  if 
something  other  than  a  monoculture  is 
reestablished.  Permanence  and 
regeneration  wrill  be  applicable  to  all 
land  uses  but  cropland.  (As  stated  at  30 
CFR  816.111(d)  and  817.111(d)  vrfaen 
cropland  is  the  approved  postmining 
land  use.  the  regulatory  authority  may 
grant  an  exception  to  the  requirements 
of  30  CFR  816.111  and  817.111 
addressing  diversity,  permanence, 
cover,  seasonality,  and  capacity  for 
regeneration.)  Standards  for  permanence 
and  regeneration  are  usually  qualitative 
in  nature.  However,  standards  for 
diversity  and  seasonality  could  be 
qualitative  or  quantitative. 

Oklahoma  stated  in  its  My  3'  1993, 
response  to  OSM's  June  2. 1992.  issue 
letter  that  the  requirements  for  diversity, 
permanence,  seasonality,  and 
regeneration  are  in  its  rules,  and  they 
will  be  addressed  by  Oklahoma  in 
permit  application  packages  on  a 
permit-specific  basis.  Therefore,  in 
effect,  Oklahoma  proposes  diat  it  may 
approve  diversity,  permanence, 
seasonality,  and  regeneration  success 
standards  and  sampling  tedmiques  that 
have  not  been  approved  by  OSM. 

Because  Oklahoma  has  not  included 
in  the  guidelines  success  standards  or 
sampling  techniques  that  must  be  used 
by  a  permittee  to  analyze  for 
revegetation  success  of  diversity, 
permanence,  seasonality,  and 
regeneration,  the  Director  finds  that  the 
guidelines  are  lees  effective  than  the 
Federal  regulations  at  30  CFR  816.116(a) 
and  (a)(1)  and  817.116(a)  and  (a)(1),  and 
30  CFR  816.111  and  817.111.  The 
Director  requires  Oklahoma  to  revise 
sections  I.E.3  and  LF.3  in  the  guidelines 
to  identify  tbe  raediods  it  will  use  in 
developing  revegetation  success 
standards  and  sampling  methods  for 
diversity,  seasonality,  permanence,  and 
regeneration. 
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With  OSM's  approval  of  the 
method(s)  proposed  by  Oklahoma  to 
develop  permit-specific  standards. 
Oklahoma  could  approve  permit- 
specific  standards  based  on  these  k 
methods  without  further  OSM  approval. 
For  example,  these  standards  are  often 
based  on  the  make-up  of  an  approved 
seed  mix.  The  approved  species  can  be 
verified  by  revegetation  data  that  is 
collected  for  either  ground  cover  or 
productivity,  the  sampling  methods  for 
data  collection  would  be  diose  already 
in  the  guidelines,  and  the  standards 
would  then  involve  the  presence 
(quantitative  or  qualitative)  of  each 
species  in  the  seed  mix  required  to 

show  success. 

• 

5.  the  Guidelines,  Subsection  LF.S.b — 
Phase  in  Bond  Release  Criteria  for 
Water  Discharged  From  Permanent 
Impoundments,  Ponds.  Diversions,  or 
Treatment  Facilities 

Oklahoma  proposed  in  the  guidelines 
at  subsection  I.F.S.b  that,  among  other 
things,  the  discharge  of  water  from  all 
impoundments,  ponds,  diversions,  or 
treatment  faciUties  to  be  left  on  the  site 
after  phase  ni  bond  release  shall  not 
degrade  the  quality  of  receiving  waters 
to  less  than  the  water  quahty  standards 
of  applicable  State  and  Federal  laws. 

Oklahoma's  rules  at  section 
816.49(b)(2)  and  817.49(b)(2)  and  the 
Federal  regulations  at  30  CFR 
816.49(b)(2)  and  817.49(b)(2)  require  for 
permanent  impoundments  that  the 
quality  of  impounded  water  must  meet 
apphcable  State  and  Federal  water 
quality  standards,  and  discharges  from 
an  impoundment  must  meet  applicable 
effluent  limitations  and  will  not  degrade 
the  quality  of  receiving  water  below 
applicable  State  and  Federal  water 
quahty  standards.  The  Federal 
regulations  at  30  CFR  816.56  and  817.56 
for  permanent  sedimentation  ponds, 
diversions,  and  treatment  facilities 
include  by  reference  the  requirements  at 
30  CFR  816  and  817  for  permanent 
impoimdments. 

The  requirement  at  subsection  LF.S.b 
in  the  guidelines  that  the  discharged 
water  not  degrade  the  water  quahty  of 
the  receiving  waters  to  less  than 
standards  set  by  applicable  State  and 
Federal  laws  is  inconsistent  with  the 
requirements  of  the  State  rules  and 
Federal  regulations  that  require  the 
discharged  water  not  degrade  the 
receiving  water  below  applicable  water 
quahty  standards  and  in  addition  meet 
apphcable  water  quahty  effluent 
limitations.  "Not  degrading  the 
receiving  waters  below  water  quality 
standards"  is  a  test  different  than 
"meeting  effluent  limits."  The  former 


allows  for  dilution  of  pollutants;  the 
latter  does  not. 

The  Director  finds  that  subsection 
I.F.S.b  of  the  guidelines  is  less  effective 
than  the  requirements  of  Oklahoma's 
rules  and  the  Federal  regulations  at  30 
CFR  816.49(b)(2)  and  817.49(b)(2).  The 
Director  approves  subsection  I.F.S.b  but 
requires  Oldahoma  to  revise  subsection 
I.F.S.b  to  require  that  water  discharged 
from  permanent  impoundments, 
sedimentation  ponds,  diversions,  and 
treatment  facilities  meet  applicable 
water  quality  effluent  limitations  in 
addition  to  not  decrading  the  quahty  of 
receiving  water  below  apphcable  water 
quahty  standards. 

6.  The  Guidelines,  Subsections  II.B.2.d, 
ni.B.2.d.  V.B.2.,  c  and  d.  and  VI.A.2.e— 
Technical  Productivity  Standards  on 
Pastuieland  and  Grazingjand  and 
Statistically  Valid  Sampling  Techniques 
on  Prime  and  Nonprime  Farmland 
Cropland 

Oklahoma  proposed  a  method  for 
calculating  technical  productivity 
standards  in  Appendix  O  for 
pastureland,  grazingland,  and  grain  or 
hay  cropland.  Oklahoma  references 
Appendix  O,  as  it  apphes  to  pastureland 
and  grazingland  productivity  standards, 
in  subsections  II.B.2.d  and  III.B.2.d. 
Oklahoma  also  proposed  methods  for 
measuring  row  crop  productivity  on 
prime  and  nonprime  farmlands  in 
Appendices  P  and  Q.  Oklahoma 
references  Appendices  P  and  Q,  as  they 
apply  to  methods  for  measuring  row 
crop  productivity  on  prime  and 
nonprime  farmland,  in  subsections 
V.B.2.e  and  VI.B.2.e.  In  addition, 
Oklahoma  proposed  at  subsections 
V.B.2.b  and  VI.B.2.d  in  the  guideUnes 
that  productivity  for  prime  and 
nonprime  farmland  cropland  shall  be 
considered  to  be  acceptable  when  the 
average  yield  during  the  measurement 
period  is  equal  to  or  greater  than  a 
technical  success  standard  or  the 
average  yield  of  crops  on  a  reference 
area.  Oklahoma  also  submitted  as,  part 
of  the  guideline,  letters  dated  October 
29, 1992,  and  March  23  and  May  2, 
1993,  from  the  State  Soil 
Conservationist  and  the  Cooperative 
Extension  Service  documenting 
consultation  and  approval  for  Uie 
method  for  calculating  technical 
standards  in  Appendix  O  and  the 
methods  for  measuring  productivity  in 
Appendices  P  and  Q. 

The  Director  finds  that  the  methods 
for  calculating  a  technical  productivity 
standard  and  for  measuring  productivity 
of  row  crops  in  Appendices  O,  P,  and 
Q  are  no  less  efiiactive  than  the  Federal 
regulations  at  30  CFR  816.116(a)  (1)  and 


(2),  817.116(a)  (1)  and  (2),  and  823.15. 
The  Director  approves  these  appendices. 

As  discussea  m  finding  Nos.  6.a 
through  d  below,  the  Director  finds  that 
portions  of  Appendix  O,  sections  V.B.2 
and  VIA;2.*and  sxibsections  II.B.2.d. 
III.B.2.d.  V.B.2.C  and  d.  and  VI.A.2.e  are 
less  effective  than  the  corresponding 
Federal  regulations. 

a.  Subsections  V3.2  and  VI.B.2  of  the 
Guidelines — Reference  to  Appendix  O 
for  the  Calculation  of  Technical 
Producti\ity  Standards  for  Prime  and 
Nonprime  Farmland  Cropland  (Hay 
Crops)  and  Citation  in  Appendix  O  of 
the  Source  of  the  Productivity 
Standards.  Appendix  O  in  the 
guideUnes  contains  the  method  for 
calculating  technical  productivity 
standards  for  pastureland,  grazingland, 
and  prime  and  nonprime  farmland 
cropland  (grain  or  hay  crops).  Oklahoma 
referenced  Appendix  O  at  subsections 
n.B.2.d  and  III.B.2.d  for  the  method  to 
calculate  technical  productivity  for 
phase  m  bond  release  on  pastureland 
and  grazingland.  However,  nowhere  in 
the  text  of  the  guidelines  does 
Oklahoma  reference  Appendix  O  for  the 
method  to  calculate  the  technical 
standard  for  productivity  of  grain  or  hay 
crops  on  prime  or  nonprime  farmland 
cropland.  Therefore,  sections  V.B.2  and 
VI.B.2  are  less  e^ctive  than  the  Federal 
regulations  at  30  CFR  816.116(a)(1)  and 
817.116(a)(1).  Although  the  Director 
approves  sections  V.B.2  and  VI.B.2,  the 
Director  requires  that  Oklahoma  revise 
them  to  reference  Appendix  O  for  the 
method  to  calculate  the  technical 
productivity  standard  for  grain  or  hay 
crops  on  prime  and  nonprime  farmland 
cropland. 

In  addition,  Oklahoma  has  submitted 
in  Appendix  V  a  hst  of  technical 
references  for  the  methods  used  to 
calctilate  the  technical  revegetation 
success  standards  and  the  statistically 
vahd  sampling  techniques.  However,  it 
is  not  apparent  which,  if  any,  of  the 
dted  references  contains  the  method 
proposed  in  Appendix  O  for  calculating 
technical  productivity  standards  at  areas 
reclaimed  for  use  as  pastureland, 
grazingland,  and  cropland.  For  this 
reason.  Appendix  O  is  less  effiective 
than  the  Federal  regulations  at  30  CFR 
816.116(a)(1)  and  817.116(a)(1). 
Althou^  the  Director  approves 
Appendix  O.  the  Director  requires  that 
Oklahoma  revise  it  to  dte  the  reference 
for  the  method  proposed  for  calculating 
these  technical  productivity  standards, 
b.  Subsections  n.B.2.d.  in.B.2.d.  and 
V.B.2.C  of  the  Guidelines — Allowance 
for  Technical  Productivitv  Standards 
Other  Than  Those  Calculated  by  the 
Methods  Described  in  Appendices  O 
and  P.  Oklahoma  proposed  in  the 


Federal  Regieter  /  Vol.  58,  No.  233  /  Tuesday,  December  7,  1993  /  Rules  and  RegulaUons     64379 


guidelines  at  subsections  n.B.2.d  and 
III.B.2.d  that,  when  a  reference  area  is 
not  used  to  determine  the  phase  m  bond 
release  revegetation  success  standard  for 
productivity  on  pastureland  or 
grazingland,  the  success  standard  shall 
be  that  technical  standard  approved  by 
Oklahoma  in  the  reclamation  plan  of  the 
permit  appUcation.  or  the  standard 
calculated  using  the  method  shown  in 
Appendix  O.  Oklahoma  also  proposed 
at  subsection  V.B.2.C  in  the  guidelines, 
that,  when  a  reference  area  is  not  used 
to  determine  the  phase  II  bond  release 
revegetation  success  standard  for 
productivity  on  prime  farmland 
cropland  (row  crops),  that  the  success 
standard  shall  be  Uiat  technical  standard 
approved  by  Oklahoma  in  the 
reclamation  plan  of  the  permit 
application.  However,  Appendix  O  in 
the  guideUnes  contains  the  method  used 
to  calculate  a  technical  productivity 
standard  for  grain  and  hay  crops  when 
a  reference  area  is  not  used. 

The  Federal  regulations  at  30  CFR 
816.116(a)(1)  and  817.116(a)(1)  require 
that  standards  for  success  and 
statistically  valid  sampling  techniques 
for  measuring  success  shall  be  selected 
by  the  regulatory  authority  and  included 
in  an  approved  regulatory  program.  To 
the  extent  that  subsections  n.B.2.d, 
in.B.2.d,  and  V.B.2.C  allow  for  technical 
productivity  standards  other  than  those 
calculated  by  the  method  described  in 
Appendix  O,  the  Director  finds  that 
these  subsections  of  the  guidelines  are 
less  effective  than  the  Federal 
regulations  at  30  CFR  816.116(a)(1)  and 
817.116(a)(1).  The  Director  does  not 
approve  them  and  requires  that 
Oldahoma  revise  subsections  II.B.2.d, 
III.B.2.d,  and  V.B.2.C  in  the  guidelines  to 
state  that  any  productivity  standards 
proposed  by  an  appUcant  that  are  not 
calculated  using  the  methods  described 
in  Appendices  O  and  P  must  be 
approved  by  both  Oklahoma  and  OSM. 

c.  Subsection  V.B.2.dofthe 
Guidelines — Use  of  Test  Plots  to 
Demonstrate  Success  of  Productivity  of 
Row  Crop  Revegetation  on  Prime 
Farmland  for  Phase  U  Bond  Release. 
The  method  most  often  used  for 
demonstrating  productivity  success  on 
prime  farmland  is  to  plant  the  entire 
area  to  be  reclaimed  to  prime  farmland 
and  then  measure  productivity  by  either 
harvesting  the  entire  crop  or,  using 
statistically  vaUd  sampling  techniques, 
harvesting  samples  of  the  crop.  The  use 
of  statistically  vaUd  sampling 
techniques  ensures  that  the  samples 
would  be  representative  of  the  entire 
reclaimed  area. 

At  subsection  V.B.2.d  in  the 
guidelines,  Oklahoma  proposed  an 
alternative  that  would  allow  the  use  of 


test  plots  (subsamples  of  the  restored 
area  on  which  row  crops  are  grown)  so 
long  as  the  test  plots  are  pre-approved 
by  Oklahoma  based  upon  an  applicant's 
demonstration  that  the  test  plots  are 
representative  of  the  restored  prime 
farmland  area.  Oklahoma  stated  that  test 
plots  would  generally  be  used  only 
when  the  landowner  specifically 
desired  the  land  to  be  revegetated  with 
improved  pasture  grasses  rather  than  the 
row  crops  historically  grown  on  the 
area.  Although  not  clearly  stated. 
Oklahoma  proposes  to  allow  the 
planting  and  harvesting  of  test  plots  that 
are  smaller  than  the  entire  area  to  be 
reclaimed  to  prime  farmland. 

At  subsection  V.B.2.e  in  the 
guideUnes,  Oklahoma  references 
Appendices  P  and  Q  for  the  sampling 
methods  and  method  for  determining 
sample  size  when  measuring  for 
productivity  on  prime  farmland. 
Therefore,  it  appears  that,  once  the  test 
plots  are  located,  these  sampling 
methods  would  be  appUed  to  the  test 
plots  each  of  the  3  years  of  required 
productivity  sampUng  for  phase  U  bond* 
release. 

The  Federal  regulations  at  30  CFR 
823.15(b)(2)  require  for  prime  farmlands 
that  the  soil  productivity  shall  be 
measured  on  a  representative  sample  or 
on  all  of  the  mined  and  reclaimed  prime 
farmland  area  and  that  a  statistically 
vaUd  sampling  technique  at  a  90- 

f)ercent  or  greater  statistical  confidence 
evel  shall  be  used  as  approved  by  the 
regulatory  authority  in  consultation 
vfixh  the  U.S.  Soil  Conservation  Service 
(emphasis  added). 

Oklahoma  did  not  address  how  it 
would  determine  whether  the  test  plots 
were  representative  of  the  mined  and 
reclaimed  prime  farmland  area.  OSM 
cannot  determine  whether  the  test  plots 
would  be  a  representative  sample  as 
required  by  the  Federal  regulations  at  30 
CFR  816.116(a)(2),  817.116(a)(2).  and 
823.15(b).  Therefore,  the  Director  finds 
that  subsection  V.B.2. d  in  the  guidelines 
is  less  effective  than  the  Federal 
regulations  at  30  CFR  816.116(a)(2), 
817.116(a)(2).  and  823.15(b)(2). 

The  Director  is  not  approving  the  use 
of  test  plots  as  a  means  of  demonstrating 
productivity  success  as  described  at 
subsection  V.B.2.d  in  the  guidelines  and 
requires  that  Oklahoma  either  revise  the 
guidelines  to  remove  at  subsection 
V.B.2.d  the  use  of  test  plots  for 
demonstrating  success  of  productivity 
on  prime  farmlands,  or  submit  to  OSM 
a  method  for  demonstrating  that  the  test 
plots  would  be  representative  at  a  90- 
percent  statistical  confidence  level  of 
the  entire  reclaimed  prime  farmland 
area.  In  addition,  Oklahoma  must 
submit  documentation  of  consultation 


with  the  State  Soil  Conservationist  for 
the  method  proposed  for  demonstrating 
that  the  test  plots  would' be 
representative  of  the  total  reclaimed 
prime  farmland  bond  release  area. 

d.  Subsection  VI.B.2. e  of  the 
Guidelines — Reference  to  Appendices  P 
and  Qfor  the  Method  to  Measure  Row 
Crop  Production  on  Nonprime 
Farmland  Cropland.  Appendices  P  and 
Q  in  the  guidelines  contain  the  method 
for  measuring  row  crop  production  on 
both  prime  and  nonprime  farmland  row 
crops.  At  subsections  V.B.2.e  and 
VI.B.2.e  in  the  guideUnes,  Oklahoma 
referenced  Appendices  P  and  Q. 
However,  at  subsection  VI.B.2.e  for 
nonprime  farmland  cropland,  Oklahoma 
states  that  the  method  for  measuring 
row  crop  production' on  prime  farmland 
cropland  is  at  Appendices  P  and  Q.  On 
this  basis,  subsection  Vl.B.2.e  is  less 
effective  than  the  Federal  regulations  at 
30  CFR  816.116(a)(2)  and  817.116(a)(2). 
The  Director  approves  but  requires  that 
Oklahoma,  when  referencing 
Appendices  P  and  Q  is  subsection 
VI.B.2.e,  revise  "prime  fiirmland 
cropland"  to  read  "nonprime  farmland 
cropland." 

Cjklahoma  provided  example 
calculations  and  in  several  of  them  left 
out  a  necessary  minus  sign  ( - ).  Without 
the  minus  signs,  the  equations  are  read 
as  if  one  would  multiply  the  factors 
which  would  lead  one  to  an  erroneous 
answer.  In  addition,  there  is  a 
typographical  error  in  one  equation  ($ 
instead  of  %).  Therefore,  the  Director 
recommends  that  Oklahoma  in 
Appendix  P  revise  (1)  the  equation  on 
page  56  to  read  "C  =  1.0  -  (%  moisture 
in  shelled  beans/100%),"  (2)  the 
equations  on  pages  59,  61.  and  63  to 
read  "B  =  1.0  -  (%  moisture  in  shelled 
beans/100%)."  and  (3)  "100$"  in  the 
equation  solving  for  B  on  page  63  to 
read  "100%." 

7.  Appendices  A  and  R  of  the 
Guidelines — Definition  of 
"Augmentation"  and  the  "Guidelines 
for  Repair  of  Rills  and  Gullies"  as  a 
Normal  Husbandry  Practice 

The  Federal  regulaUons  at  30  CFR 
816.116(c)(4)  and  817.116(c)(4)  provide 
that  the  regulatory  authority  may 
approve  selective  husbandry  practices 
as  normal  husbandry  practices 
(excluding  augmented  seeding, 
fertiUzation,  or  irrigation),  provided  it 
obtains  prior  approval  of  these  practices 
from  the  Director  of  OSM  in  accordance 
with  30  CFR  732.17.  These  practices  can 
be  implemented  as  normal  husbandry 
practices  without  extending  the  period 
of  responsibiUty  for  revegetaUon  success 
and  bond  liability,  if  such  practices  can 
be  expected  to  continue  as  part  of  the 
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pofltmining  land  use  or  if 
discontinuance  of  th«  practices  after  the 
liabibty  period  expires  will  not  reduce 
the  pw^jabiUty  of  permanent 
revegetation  success.  Approved 
husbandry  practices  must  be  normal      *^ 
husbandry  practices  within  the  region 
for  unmined  lands  having  land  uses 
similar  to  the  approved  postmining  land 
use  of  the  disturbed  area,  and  include 
such  practices  as  disease,  pest,  and 
vermin  control,  and  any  pruning, 
reseeding,  and  transplanting  specifically 
necessitated  by  such  actions. 

Oklahoma  proposed  in  the  guidelines 
at  Appendix  A  to  define 
"augmentation"  as 

lAldditional  work  that  is  done  after 
original  revegetation  efforts  to  aid  in 
vegetation  establishment  which  entails  nuire 
than  typical  annual  maintenance  practice. 
The  guidelines  for  repair  of  rills  and  gullies 
Is  defined  in  the  GuideJinet  for  Rill  and 
Gully  Repair  (APPENDIX  R). 

The  proposed  definition  of 
"feugmenlatlDn"  is  consistent  with  the 
concept  of  augmentation  in  the  Federal 
regulaUons  at  30  CFR  816.116(c)(4)  and 
817.116(c)(4).  The  definition  does  not 
identify  Apjiendix  R  as  containing  a 
practice  that  would  or  would  not  be 
considered  "augmentation,"  but  merely 
refers  the  reader  to  Appendix  R.  In 
Appendix  R,  Oklahoma  explained  that 
the  repair  of  rills  and  gullies  will  not  be 
allowed  without  restarting  the 
revegetation  liability  period  unless  the 
"occurrences  and  treatment  of  such  rills 
and  gullies  constitutes  a  normal 
conservation  practice  in  the  region  as 
defined  by  the  Oklahoma  Department  of 
Mines  (ODOM)." 

Oklahoma  then  described  a  guideline 
prepared  by  the  U.S.  Department  of 
Agriculture,  Soil  Conservation  Service 
(SCS),  in  Oklahoma,  that  set  forth  the 
treatment  practices  which  are 
considerea  the  usual  degree  of 
management  customarily  performed  to 
prevent  exploitation,  destruction,  or 
neglect  of  the  soil  resource  and  maintain 
the  productivity  of  the  land  use.  The 
treatment  methods  proposed  in 
Appendix  R  would  require  rills  and 
gullies  to  be  filled  with  topsoil  if  the 
area  is  not  large,  or  contoured  and 
smoothed  if  the  area  is  large.  The  area 
must  be  seeded  dtiring  the  appropriate 
season  with  the  approved  species  and 
mulched.  Three  types  of  mulch  are 
allowed:  native  hay  or  straw,  woc-d 
chips,  or  strawy  manure.  The  native  hay 
or  straw  must  either  be  crimped  or 
tackified  with  an  asphalt  emulsion. 
Straw  from  small  grain  species  cannot 
be  used.  The  wood  chips  can  be  applied 
alone  or  tackified.  The  use  of  hay  bales 
or  rock  rip-rep  to  fill  or  repair  rills  and 
gulKes  is  allowable  but  must  be 


approved  by  the  State  on  a.cate-by-case 
basis.  If  used,  it  must  be  monitored  to 
ensure  that  the  treatment  provides  long- 
term  erosion  control,  does  not  disrupt 
the  postmining  land  use,  and  does  not 
prevent  permanent  vegetation  from 
becoming  established.  If  this  treatment 
method  is  not  effective,  then  filling  of 
the  rills  and  gullies  with  topsoil  and 
revegetation  will  be  required. 

In  Appendix  R.  Oklanoma  also 
proposed  that  treatment  of  rills  and 
gullies  after  initial  vegetation 
establishment  would  be  considered  an 
augmentative  practice  that  would  restart 
the  liability  period.  In  addition. 
Oklahoma  defined  the  treatment  of  rills 
and  gullies  requiring  permanent 
reseeding  of  more  than  10  acres  in  a 
contiguous  block  or  10  percent  of  a 
permit  area  initially  seeded  during  a 
single  year  to  be  an  augmentation 
practice.  However,  at  section  I.A.1  in 
the  guidelines,  Oklahoma  proposed  that 
the  liability  period  for  revegetation 
success  on  reclaimed  lands  "begin  with 
the  successful  completion  of  initial 
planting  of  all  required  permanent 
vegetation  species  on  a  site"  (emphasis 
added).  Oklahoma  has  not  defin»d 
"initial  vegetation  establishment"  in  the 
context  of  a  Uability  period  that  begins 
writh  the  "successfiil  completion  of 
initial  planting"  of  required  species.  It 
would  be  during  the  time  period 
between  successful  completion  of  initial 
planting  and  initial  vegetation 
establishment  that  Oklahoma  would 
allow  the  repair  of  rills  and  gullies 
without  restarting  the  liability  period. 
Without  a  definition  of  "initial 
vegetation  establishment."  it  is  not 
possible  to  determine  when  an  operator 
must  consider  the  repair  of  rills  and 
gullies  an  augmentative  practice  that 
would  restart  the  liability  period. 
Therefore,  to  the  extent  that  Oklahoma 
has  not  clearly  stated  in  Appendix  R 
when  the  repair  of  rills  and  gullies 
would  be  an  augmentative  practice,  the 
Director  finds  that  Oklahoma's  proposal 
in  Appendix  R  for  the  repair  of  rills  and 
gullies  as  a  normal  husbandry  practice 
is  less  effective  than  the  Federal 
regulations  at  30  CFR  816.116(c)(4)  and 
817.116(c)(4). 

Oklahoma  also  submitted,  as  part  of 
the  guidelines  a  record,  dated  July  1. 
1993,  of  a  telephone  conversation  that 
-took  place  between  Oklahoma  and  SCS. 
In  the  telephone  conversation  record. 
Oklahoma  stated  that  "the  Assistant 
State  Conservationist  for  the  SCS  Office 
in  Stillwater,  OK.  phoned  to  inform  me 
jOklahoma]  that  the  'Guidelines  for  the 
Repair  of  Rills  and  Gullies'  (Appendix 
R]  was  complete  and  adequate,  and  he 
concurred  with  the  proposed 
guidelines." 


Because  Oklahoma  did  not  submit  the 
actual  SCS  guidelines  and  has 
submitted  a  telephone  conservation 
record  rather  than  written 
correspondence  from  SCS  concurring 
with  the  practices  described  in 
Appen(fix  Ft,  OSM  finds  that  Oklahoma 
has  not  adequately  demonstrated  that 
such  practices  are  supported  as  an 
acceptable  land  management  technique 
for  similar  situations  in  the  State  of 
Oklahoma.  Therefore,  the  Director  finds 
that  Appendix  R  is  less  effective  than 
the  requirements  of  the  Federal 
regulations  at  30  CFR  816.116(g)(4)  and 
817.116(c)(4)  with  respect  to 
demonstrating  that  the  husbandry 
practices  be  normal  husbandry  practices 
within  the  region  for  unmined  lands. 

For  the  reasons  discussed  above,  the 
Director  does  not  approve  the 
"Guidelines  for  Repair  of  Rills  and 
Gullies"  in  Appendix  R  as  a  normal 
husbandry  practice  and  requires  that 
Oklahoma  submit  proposed  revisions  to 
Appendix  R  to  remove  any  reference  to 
the  proposed  treatment  of  rills  and 
gullies  as  a  normal  husbandry  practice. 
Aa  an  alternative  Oklahoma  nuiy.  (1). 
submit  proposed  revisions  to  Appendix 
R  in  the  guidelines  to  specify  what 
constitutes  "initial  vegetatioa 
establishment"  and  (2)  submit  aff  a 
program  amendment  either  the  actual 
U.S.  SCS  guideline  described  in 
Appendix  R  or  a  letter  from  the  SCS  to 
Oklahoma  stating  that  the  practices 
described  in  Appendix  R  are  considered 
normal  husbanchy  practices  for  the 
repair  of  rills  and  gullies  in  the  State  of 
Oklahoma. 

8.  The  Guidelines,  Appendix  f— 
Calculation  of  Minimum  Adequate 
Sample  Size 

Oklahoma  proposed  at  Appendix  J  in 
the  guidelines  that  all  surveys 
conducted  to  measure  ground  cover  or 
production  must  include  at  least  10 
samples.  The  formula  proposed  by 
Oklahoma  for  calculating  sample 
adequacy  is: 

n  =  (t2)(s*)/E2,  where 

n  =  minimum  adequate  sample  size; 

t  =  t-value  from  the  table  in  Appendix 

M: 
s*  =  initial  estimate  of  variance  based  on 

a  sample  of  10;  and 
E  =  acceptable  level  of  sample  mean 

error. 
The  Director  finds  that  the  formula  for 
determining  sample  adequac}'  meets  the 
requirements  of  the  Federal  regulations 
at  30  CFR  816.116(a)(2)  and 
817.116(a)(2);  however,  the  first  and 
second  parts  of  the  sample  calculation 
presented  in  Appendix  J  have 
mathematical  errors  that  need  to  be 


corrected.  Therefore,  the  Director 
recommends  that,  in  Appendix  J, 
Oklahoma  revise  (1)  the  first  part  of  the 
example  calculation  solving  tor  "n"  so 
that  82  equal  587.43  (not  785.2),  and  (2) 
the  second  part  of  the  example 
calculation  so  that  sz  equal  533.1  (not 
419.4),  t  equals  1.372  (not  1.345).  and  n 
equals  9.64  (not  7,29). 

IV.  Summary  and  DiqxMition  of 
Comments 

1.  Public  Comments 

The  Director  solicited  public 
comments  and  provided  an  opportimity 
for  a  public  hearing  on  the  proposed 
amendment  As  discussed  below,  only 
one  public  comment  was  received. 
Because  no  one  requested  an 
opportunity  to  testify  at  a  public 
hearing,  no  hearing  was  held. 

By  letter  dated  August  24, 1993 
•   (Administrative  Record  No.  OK-955). 
two  associations  jointly  commented  in 
support  of  that  portion  of  Oklahoma's 
proposed  amendment  clarifying  that  the 
removal  of  sedimentation  ponds  is  not 
an  augmentative  practice  4at  would 
restart  the  extended  revegetation 
responsibility  period.  In  its  original 
February  6, 1992.  amendment  submittal. 
Oklahoma  proposed  at  Appendix  A  in 
the  Bond  Release  Guidelines  to  define 
the  term  "augmentation"  as    . 

(Aldditional  work  that  is  done  after 
original  revegetadon  efforts  to  aid  in 
vegetation  establishment,  which  entails  more 
than  typical  annual  maintenance  practice, 
and  which  affiacts  a  total  of  ten  percent  or 
more  of  the  area  disturt)ed  by  ouning 
operations.  If  less  than  ten  percent  of  the 
disturbed  area  is  affiected.  individual 
augmented  areas  shall  be  no  longer  than  one- 
fourth  acre  hi  size.  Areas  seeded  after  the 
repair  of  rill  and  gully  erosion  or  to 
revegetate  temporary  ponds  or  diversions  are 
excluded. 

However,  in  its  revised  July  8, 1993, 
amendment  submittal,  Oklahoma 
proposed  at  Appendix  A  that  the 
definition  of  "augmentation"  read 

(AJdditional  work  tnat  is  done  after 
orighial  revegetation  efforts  to  aid  hi 
vegetation  estabUshment  which  entails  more 
than  typical  annual  maintenance  practice. 
The  guideUnes  for  repair  of  rills  and  gulUes 
is  defined  in  the  GuideUnes  for  Rill  and 
Gully  Repair  (Appendix  R). 

As  discussed  in  finding  No.  7,  OSM 
is  approving  Oklahoma's  revised 
definition  of  "augmentation"  at 
Appendix  A  in  the  guidelines.  The 
revised  definition  of  "augmentation"  is 
now  silent  with  respect  to  the 
revegetation  responsibility  period  of  the 
reclaimed  areas  where  temporary  ponds 
or  diversions  have  been  removed. 
Because  the  comment  is  no  longer 
pertinent  to  Oklahoma's  amendment, 


the  Director  is  not  considering  it  with 
respect  to  the  decision  that  must  be 
made  to  approve  or  not  approve  the 
amendment  before  OSM.  However,  the 
Director  wishes  to  make  the  commenters 
aware  of  OSM's  recently  proposed 
pohcy  on  this  issue. 

OSM  is  currently  reviewing  program 
amendment  from  Illinois,  Kentucky,  and 
Ohio  that  propose  that  areas  reclaimed 
following  the  removal  of  siltation 
structvures  and  associated  diversions  and 
roads  would  not  be  subject  to  a 
revegetation  responsibility  and  bond 
liability  period  separate  fit)m  that  of  the 
permit  area  of  increment  thereof  served 
by  such  facilities.  In  the  past,  OSM  has 
either  disapproved  or  taken  no  action  on 
similar  proposed  State  program 
amendment  provisions.  On  September 
15, 1993,  OSM  published  a  proposed 
rule  Federal  Register  notice  announcing 
the  reopening  and  extension  of  the 
comment  period  for  its  intention  to 
revise  the  OSM  policy  so  as  to  allow  the 
approval  of  these  State  program 
amendments  (and  othere  of  this  nature)" 
as  being  consistent  v«th  SMCRA  and  its 
implementation  regulations  (58  FR 
48333).  The  comment  period  closed  on 
October  15. 1993.  OSM  is  in  the  process 
of  reviewing  the  comments  received  in 
response  to  the  September  15. 1993, 
proposed  rule  Federal  Register  notice 
and  will  make  a  determination  as  to 
whether  the  proposed  policy  should  be 
adopted  and  if  national  rulemaking  is 
necessary  to  implement  the  revised 
OSM  policy. 

2.  Agency  Comments 

Pursuant  to  732.17(h){ll)(i),  the 
Director  solicited  comments  on  the 
proposed  amendment  from  the 
Administrator  of  the  U.S. 
Environmental  Protection  Agency 
(EPA),  the  Secretary  of  the  U.S. 
Department  of  Agriculttu«,  and  the 
heads  of  other  Federal  agencies  with  an 
actual  or  potential  interest  in  the 
Oklahoma  program. 

By  lettere  dated  March  2, 1992,  and 
August  16, 1993  (Oklahoma 
Administrative  Record  Nos.  OK-939 
and  OK-953),  the  U.S.  Army  Corps  of 
Engineers  commented  that  the  proposed 
revegetation  standards  and  bond  release 
guideline  were  satisfactory. 

By  letters  dated  March  9, 1992 
(Administrative  Record  Nos.  OK-940 
and  OK-956),  the  U.S.  Bureau  of  Land 
Management  stated  that  it  had  no 
questions  or  recommended  changes 
regarding  the  proposed  amendment. 

By  telephone  conversation  on  July  27, 
1993  (Administrative  Record  No.  OK- 
951),  the  U.S.  Fish  and  Wildlife  Service 
stated  that  it  had  no  comments  on  the 
proposed  amendment. 


By  telephone  conversation  on  August 
30. 1993  (AdmmistrativB  Record  No.    • 
OK-954),  the  U.S.  National  Park  Service 
stated  that  it  had  no  comments  on  the 
proposed  amendment 

By  letter  dated  August  30. 1993 
(Administrative  Record  No.  OK-956). 
the  U.S.  Bureau  of  Mines  stated  that  it 
had  no  comments  regarding  the 
proposed  amendment. 

3.  Environmental  Protection  Agency 
(EPA)  Concurrence 

Pursuant  to  30  CFR  732.17(h)(ll)(ii), 
the  Director  solicited  the  written 
conoirrence  of  the  Administrator  of  the 
EPA  with  respect  to  those  provisions  of 
the  proposed  progt^  amendment 
which  relate  to  air  6r  water  quality 
standards  promulgated  under  the 
authority  of  the  Clean  Water  Act  (33 
U.S.C.  1251  et  seq]  or  the  Clean  Air  Act 
(42  U.S.C.  7401  ef ««?.). 

None  of  the  revisions  that  Oklahoma 
proposed  to  make  in  its  statute  pertain 
to  air  or  water  quality  standards  that 
have  not  already  been  approved  in 
Oklahoma's  program.  Nevertheless. 
OSM  requested  EPA's  concurrence  with 
the  proposed  amendments 
(Administrative  Record  No.  OK-938). 
EPA  did  not  respond  to  OSM's  request. 

4.  State  Historic  Preservation  Officer 
(SHPO)  and  the  Advisory  Council  on 
Historic  Preservation  (ACHP) 

Pursuant  to  30  CFR  732.17(h)(4),  the 
Director  provided  the  proposed 
amendments  to  the  SHPO  and  ACHP  for 
comment.  Neither  SHPO  nor  ACHP 
provided  any  comments  to  OSM. 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  approves,  with  exceptions  and 
additional  requirements,  Oklahoma's 
proposed  amendment  as  submitted  on 
February  6, 1992,  and  revised  on  July  8. 
1993. 

As  discussed  in  finding  No.  2,  the 
Director  approves  but  requires 
Oklahoma  to  revise  subsection  I.E.3.b  in 
the  guidelines  to  clarify  that,  regardless 
of  the  size  of  bare  areas,  ground  cover 
must  be  sufficient  to  control  erosion  on 
land  dedicated  for  commercial  or 
industrial  land  use. 

As  discussed  in  finding  No.  3.  the 
Director  does  not  approve  subsection 
I.F.3.d  in  the  guidelines  to  the  extent 
that  it  does  not  in  all  cases  require  that, 
prior  to  phase  HI  bond  release  on 
previously  mined  areas,  the  vegetative 
groimd  cover  on  the  reclaimed  area  is 
no  less  than  the  ground  cover  existing 
prior  to  redisturbance.  The  Director 
requires  Oklahoma  to  either  (1)  revise 
subsection  I.F.3.d  to  require  that  prior  to 
phase  in  bond  release  on  previously 
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minttAi  anas  that  ragstativa  ground 
cover  thai!  not  be  laaa  than  tne  ground 
cover  existln^bafara  radisturi>ance.  or 
(2)  submit  data  to  OSM  demon^xatlng 
that  in  Oklahoma,  the  ground  cover 
existing  prior  to  redistuxbanca  at 
previoufiiy  mined  areas  would  not  be 
more  than  7Q  pncant. 

As  discussed  In  finding  No.  4.  the 
Director  approves  but  requires 
Oklahoma  to  revise  sections  I.E.3  and 
I.F.3  In  the  guidelines  to  Identify  the 
methods  it  will  use  in  developing 
revegatation  success  standards  and 
sampling  methods  for  diversity, 
seasonahty,  peimanence,  and 
regeneration. 

As  discussed  in  finding  No.  S,  the 
Director  approves  but  requires 
Oklahoma  to  revise  subsection  LF.S.b  in 
the  guidelines  to  require  that  water 
discharged  from  permanent 
impoundments,  ponds,  diversion,  and 
treatment  fedlities  meet  applicable 
water  quality  effluent  limitations  in 
addition  to  not  degrading  the  quality  of 
receiving  water  below  applicable  water 
quality  standards. 

As  oiscussed  in  finding  No.  6.a,  the 
Director  approves  but  requires 
Oklahomarto  Tevisa  (1)  sections  V.B.2 
and  VI.B.2  in  the  guidelines  to  reference 
Appendix  O  for  the  method  to  calculate 
the  technical  productivity  standard  for 
grain  or  hay  crops  on  prime  and 
nonprime  ^mnland  croplend,  and  (2) 
Appendix  Qto  dts  the  refiaience  for  the 
method  propiMed  for  calculating  the 
technical  productivity  standards. 

As  discussed  in  finding  No.  6.b,  the 
Director  does  not  approve  subaectians 
II.B.2.d,  m.B.2.d,  and  V.B.2.C  in  the 
guidelines  to  the  extent  that  they  allow 
for  technical  productivity  standards 
other  than  those  calculated  by  the 
method  in  Appendix  O;  and  requires 
that  Oklahoma  revise  subsections 
n.B.2.d.  ffl.B.2.d,  and  V^.2.c  to  state 
that  any  technical  productivity 
standards  proposed  by  an  applicant  that 
are  not  calculated  using  the  method 
described  in  Appendix  O  must  be 
approved  by  both  Oklahoma  and  OSM. 
As  discussed  in  finding  No.  6.c,  the 
Director  does  not  approve  subsection 
V.B.2.d  in  the  guideUnes  to  the  extent 
that  it  allows  for  test  plots  as  a  method 
for  demonstrating  productivity  success 
on  prime  formland;  and  requires  that 
Okkhoma  revise  subsection  V.B.2.d  to 
delete  allowance  for  the  use  of  teet  plots 
as  a  means  of  demonstrating 
productivity  success  on  prime 
fannlands.  As  an  alternative,  CMilnhoma 
may  submit  a  method  for  denumstiating 
that  th»test  plots  would  be 
representative  at  a  90-percant  ststistioal 
confidsnce  level  of  the  total  reclaimed 
prime  fannland  bond  mleass  area,  and 


documentation  of  consultation  with  the 
State  Soil  Conservationist  for  the 
proposed  method. 

As  discussed  in  finding  No.  6.dt  die 
EMrector  approves  but  requires 
Oklahoma  to  revise  subsection  VI.B.2.e 
in  the  guidelines  to  change  "prime 
formland  cropland"  to  read  "nonprime 
fermiand  cropland"  when  referencing 
Appendices  P  and  Q  for  the  method  to 
measure  productivity  success  of  row 
crops  on  nonprime  farmland. 

As  discussed  in  finding  No.  7.  the 
Director  does  not  approve  Appendix  R, 
"Guidelines  for  Rill  and  Gully  Repair," 
in  the  guidelines  to  the  extent  that  it 
provides  for  rill  and  gully  treatment  as 
snonnal  husbandry  practice  that  would 
not  restart  the  bond  liability  period;  and 
requires  that  Oklahoma  revise  Appendix 
R  to  remove  any  reference  to  the 
proposed  treatment  of  rills  and  gullies 
as  a  normal  husbandry  practice  that 
would  not  restart  the  bond  liability 
period.  As  an  alternative,  Oklahoma 
may  submit  proposed  revisions  to 
Appendix  R  to  (1)  specify  vidiat 
constitutes  "Initial  vegetation 
establishment"  and  (2)  submit  as  a 
program  amendment  either  the  actual 
SCS  guideline  described  in  Appendix  R 
or  a  letter  from  the  SCS  to  Okl^oma 
stating  that  the  practtces  described  in 
Appendix  R  are  considered  normal 
husbandry  practices  for  the  repair  of 
rills  and  guUies  in  the  State  or 
Oklahoma.  ^^ 

The  Federal  regulations  at  30  CFR 
Part  936,  codifying  dedsionsconceming 
the  Oklahoma  program,  are  being 
amended  to  implement  this  decision. 
This  final  rule  is  bdng  made  efiisctive 
immediatsly  to  expedite  the  State 
program  amendment  process  and  to 
encourage  States  to  bring  their  propams 
into  conformity  with  the  Federal 
standards  without  undue  delay. 
Consistmcy  of  State  and  Federal 
standards  is  required  by  SMCRA. 

VL  Effect  of  Director's  Decision 

Section  S03  of  SMCRA  provides  that 
a  State  may  not  exercise  jurisdiction 
under  SMCRA  unless  the  State  program 
is  approved  by  the  Secretary  of  the 
Interior.  Federal  regulations  at  30  CFR 
732.17(a)  require  that  any  alteration  of 
an  approved  State  program  must  be 
submitted  to  OSM  for  review  as  a 
program  amendment  The  Federal 
regulations  at  30  CFR  732.17(g)  prohibit 
any  unilatefal  changes  to  approved  State 
programs.  Thus,  any  changes  to  the 
State  program  are  not  enforceable  by  the 
State  as  put  of  the  approved  State 
program  until'  approved  by  the  Director. 
In  the  ovaraight  of  the  Oklahoma 
program^  the  Director  will  recogniee 
only  statutes,  regulations,  and  other 


materials  approved  by  the  Director, 
together  with  any  consistent 
impliamenting  policies,  directives  and' 
other  mataricds,  and  will  require  the 
enforcement  by  Okl^ioma  of  only  such 
provision^; 

Vn.  Procedure  Detenninations 

1.  Executive  Order  12866 

This  final  rule  is  exempted  bom 
review  by  the  Office  of  Management  and 
Budget  (OMB)  under  Executive  Order 
12866  (Regulatory  Planning  and 
Review). 

2.  Executive  Order  12778 
The  Department  of  the  Interior  has 

conducted  the  reviews  required  by 
section  2  of  Executive  Order  127^ 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
progrems  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  305  of 
SMCRA  (30  U.S.e.  1253  and  12550)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15.  and  732.17(hni0); 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  &  determination  of  whether  the 
suhmittal  is  consistent  with  SMCRA  and 
its  implamoiting  Federal  regulations 
and  wnether  the  other  requirements  of 
30  CFR  Parts  730,  731  and  732  have 
been  met. 

3;  Natxanal  Enviromnenttil  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
.  702(d)  of  SMCRA  (30  U.S.C.  1292(d))  . 
provides  that  agency  dedsions  on 
proposed  State  regiUatory  program 
provisions  do  not  constitute  major 
Federal  actions  wUhin  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4332(2)(C)). 

4.  Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requimttents  tfiat 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et seq). 

5.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  diat  this  rule  will  not  have 
a  signiflcant  economic  impact  on  a 
substantial  iromber  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  Stats  submltcsl 
which  is  the  subject  of  this  rulis  is  based 
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upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
preoared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities.    • 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
pomulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
imparct.  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  936 

Intergovernmental  relations.  Surface 
mining,  Underground  mining. 

Dated:  Novomber  26. 1993. 
iUyiaand  L.  Lowxia, 

Assistant  Dimctor.  Western  Support  Center 

For  the  reasons  set  out  in  the 
preamble,  title  30.  chapter  Vn, 
subchapter  T.  part  936  of  the  Code  of 
Federal  Regulations  is  amended  as  set 
forth  below: 

PART  936-OICLAHOMA 

1.  The  authority  citation  for  part  936 
continues  to  read  as  follows: 

Authority:  30  LJ.S.C.  1201  et  seq 

2.  Section  936.15  is  amended  by 
adding  paragraph  (m)  to  read  as  follows: 

§  936.1  S    Approval  of  regulatory  program 

amendments. 

•        •        •        •        • 

(m)  With  the  exceptions  of  subsection 
I.F.3.d  to  the  extent  that  it  does  not  in 
all  cases  require  that,  prior  to  phase  m 
bond  release  on  previously  mined  areas, 
the  vegetative  ground  cover  on  the 
reclaimed  area  is  no  less  than  the 
ground  cover  existing  prior  to 
redisturbance;  subsections  n.B.2.d, 
III.B.2.d,  and  V.B.2.C  to  the  extent  that 
they  allow  for  technical  prodxictivity 
standards  other  than  those  calculated  by 
the  method  described  in  Appendix  O; 
subsection  V.B.2.d  to  the  extent  that  it 
allows  for  test  plots  as  an  ahemative 
method  for  demonstrating  productivity 
success  on  prime  fannland;  and 
Appendix  R.  "Guidelines  for  Rill  and 
Gully  Repair."  to  the  extent  that  it 
provides  for  rill  and  gully  treatment  as 
a  normal  husbandry  pracUce  that  would 
not  restart  the  bond  liability  period;  the 
Bond  Release  Guidelines,  which  include 
revegetation  success  standards  and 
statistically  valid  sampling  techniques, 
and  guideUnes  for  phase  I,  H,  and  m 
bond  release,  as  submitted  to  OSM  on 
February  6, 1992.  and  revised  on  July  8. 
1993.  are  approved  elfactive  on 
December  7, 1993. 


4.  Section  936.16  is  revised  to  read  as 
follows: 

SM6.K   Wequked  ffsgulstory  pregrsm 
amendments. 

Pursuant  to  30  CFR  732.17.  Oklahoma 
is  required  to  submit  for  OSM's 
approval  the  following  proposed 
program  amendments  by  the  date 
specified. 

(a)  By  February  7. 1994.  Oklahoma 
shall  submit  proposed  revisions  to 
subsection  I.E.3i>  in  the  Bond  Release 
Guidelines  to  clarify  that,  in  cases  of 
approved  commercial  or  industrial  land 
uses,  ground  cover  must  be  sufficient  to 
control  erosion. 

(b)  By  February  7. 1994.  Oklahoma 
shall  either  submit  proposed  revisions 
to  subsection  I.F.3.d  in  the  Bond  Release 
Guidelines  to  require  that  prior  to  phase 
in  bond  release  on  previously  mined 
areas  that  vegetative  ground  cover  shall 
not  be  less  than  the  ground  cover 
existing  before  redisturbance.  As  an 
alternative.  Oklahoma  may  submit  data 
to  OSM  demonstrating  that  in 
Oklahoma,  the  ground  cover  existing 
prior  to  redisturbance  et  previously 
mined  areas  would  not  be  more  than  70 
percent. 

(c)  By  February  7. 1994.  Oklahoma 
shall  submit  proposed  revisions  to 
sections  I £.3  and  IJ='.3  in  the  Bond 
Release  Guidelines  to  identify  the 
methods  it  will  use  in  developing 
revegetation  success  standards  and 
sampling  methods  for  diversity, 
seasonaUty,  permanence,  and 
regeneration. 

(d)  By  February  7. 1994.  Oklahoma 
shall  submit  proposed  revisions  to 
subsection  I.F.O.b  in  the  Bond  Release 
Guidelines  to  require  that  water 
discharged  from  permanent 
impoundments,  ponds,  diversion,  and 
treatment  facilities  meet  applicable 
water  quality  effluent  limitations  in 
addition  to  not  degrading  the  quality  of 
receiving  water  below  apphcable  water 
quality  standards. 

(e)  By  February  7, 1994.  Oklahoma 
shall  submit  proposed  revisions  to 
sections  V.B.2  and  VI.B.2  in  the  Bond 
Release  Guidelines  to  reference 
Appendix  O  for  the  methods  to 
calculate  the  technical  productivity 
standard  for  hay  crops  on  prime  and 
nonprime  fisrmland  cropland;  and  shall 
submit  proposed  revisions  to  Appendix 
O  to  dts  the  refarsnoB  for  the  methods 
proposed  fcff  calculating  the  technical 
productivity  standards. 

(f)  By  February  7,  1994.  Oklahoma 
shall  submit  proposed  revisions  to 
subsection  ILB.2.d.  ni.B.2.d.  and  V.B.2.C 
in  the  Bond  Release  Guidelines  to  state 
that  any  productivi^  standards 
proposed  by  en  «ppHr»mt  <that  are  not 


calculated  using  the  method  described 
in  Appendix  O  must  be  approved  by 
both  Oklahoma  and  OSM. 

(g)  By  February  7. 1994.  Oklahoma 
shall  submit  proposed  revisions  to 
subsection  V.B.2.d  in  the  Bond  Release 
Guidelines  to  delete  allowance  for  the 
use  of  test  plots  as  a  means  of 
demonstrating  productivity  success  on 
prime  fannlands.  As  an  ahemative, 
Oklahoma  may  submit  a  method  for 
demonstrating  that  the  test  plots  would 
be  representative  at  a  90-peroent 
statistical  confidence  level  of  the  total 
reclaimed  prime  fannland  bond  release 
area,  and  documentation  of  consultation 
with  the  State  Soil  Conservationist  lor 
the  proposed  method-'* 

(h)  By  February  7. 1994.  C*;lahama 
shall  submit  proposed  revisions  to 
subsection  VI.B.2.e  in  the  Bond  Release 
GuideUnes  to  change  "prime  farmland 
cropland"  to  read  "nonprime  farmland 
cropland"  when  referencing  Appendix 

(i)  By  February  7, 1994,  Oklahoma 
'  shall  submit  proposed  revisions  to 
Appendix  R  in  the  Bond  Release 
GuideUnes  to  remove  any  reference  to 
the  proposed  treatment  of  rills  and 
giillies  as  a  normal  husbcmdry  practice. 
As  an  alternative,  Oklahoma  may 
submit  proposed  revisions  to  Appendix 
R  in  the  Bond  Release  GuideUnes  to 
specify  what  constitutes  "initial 
vegetation  establishment"  and  submit  as 
a  program  amendment  either  the  actual 
U.S.  Soil  Conservation  Service  (SCS) 
guideUne  described  in  Appendix  R  or  a 
letter  from  the  SCS  to  Oklahoma  stating 
that  the  practices  described  in 
Appendix  R  are  considered  normal 
husbandry  practices  for  the  repair  of 
rills  and  gulUes  in  the  State  of 
Oklahoma. 

[PR  Doc.  93-29753  Filed  12-6-93;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 
Corp*  of  Engineers 
33  CFR  Part  334 

Submarine  Operating  Area,  iSan 
Francisco  Bay,  CA 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
DoD. 

ACTRM:  Final  rule. 


SUMMARY:  The  U.S.  Army  Corps  of 
Engineers  is  deleting  (he  regulations 
which  estabUsh  a  naval  restricted  area 
in  the  waters  of  the  San  Francisco  Bay, 
north  of  Alcatraz  Island.  The  restricted 
area  is  no  longer  used  or  required  by  the 
U.S.  f 'aval  Command  with  jurisdiction 
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over  that  area.  The  Corps  is  publishing 
this  deletion  as  a  final  rule  without  first 
soliciting  pdblic  comments  as  a 
proposed  rule  because  the  removal  of 
the  submarine  operating  area  from  the  ^ 
Code  of  Federal  Regulations  and 
nautical  charts  will  have  the  effect  of 
relieving  a  restriction  on  the  pubUc's 
use  of  the  waterbody. 
EFFECTIVE  DATE:  December  7,  1993. 
FOR  FURTMER  MFORMATION  CONTACT:  Mr. 
Mark  D'Avignon  at  (415)  744-3324  or 
Mr.  Ralph  Eppard  at  (202)  272-1783. 
SUPPLEMENTARY  INFORMATK)N:  The 
Commanding  Officer.  U.S.  Coast  Guard, 
Vessel  Traffic  Service.  San  Francisco, 
with  written  concurrence  for  the 
Commander,  Submarine  Group  Five, 
U.S.  Navy,  has  requested  that  the  Corps 
disestablish  the  submarine  operating 
area  located  north  of  Alcatraz  bland  in 
San  Francisco  Bay,  San  Francisco, 
California.  The  area  was  established  by 
the  Secretary  of  the  Army  in  33  CFR 
334.1000  on  November  28. 1%1  (26  FR 
11201),  pursuant  to  the  authorities  in 
Section  7  of  the  Rivers  and  Harbors  Act 
of  1917  (33  U.S.C  1)  and  Section  XIX 
of  the  Army  Appropriations  Act  of  1919 
(33  U.S.C.  3).  According  to  these 
regulations,  the  Commandant.  Twelfth 
Naval  District  can  direct  the  movement 
of  vessels  passing  in  the  vicinity  of  the 
submarine  operating  area.  The  Navy  no 
longer  requires  the  area  for  its 
operations  and  accordingly  the  area 
established  in  33  CFR  334.1000  is 
deleted. 
Economic  Assessment  and  Certification 

This  rule  is  issued  with  respect  to  a 
military  function  of  the  Defense 
Department  and  accordinglv,  the 
provisions  of  Executive  Order  12866  do 
not  apply.  These  rules  have  been 
reviewed  imder  the  Regulatory 
Flexibility  Act  (Pub.  L  96-354).  which 
requires  the  preparation  of  a  regulatory 
flexibility  analysis  for  any  regulation 
that  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
businesses  (i.e.,  small  businesses  and 
small  governmental  jiuisdictions).  The 
disestablishment  of  the  restricted  area 
will  have  no  effect  or  impact  on 
individuals,  State  or  local  governments 
or  small  businesses  except  that  the 
restriction  on  passage  through  the  area 
is  Ufted  and  all  such  entities  may  pass 
through  at  any  time.  Accordingly,  the 
preparation  of  a  regulatory  flexibility 
analysis  is  not  warranted. 
List  of  Subjects  in  33  CFR  Part  334 

Danger  zones.  Navigation  (water), 
Transportation. 

In  consideration  of  the  above,  the 
Corps  is  amending  part  334  of  title  33 
as  follows: 


PART  334— DANGER  ZONE  AND 
RESTRICTED  AREA  REGULATIONS 

1.  The  authority  citation  for  part  334 
continues  to  read  as  follows: 

Authority:  40  Stat.  266;  (33  U.S.C  1)  and 
40  Stat.  892;  (33  U.S.C  3). 

1334.1000    [Removed] 

2.  Section  334.1000  is  removed. 
Kenneth  L  Dnitoa. 

Army  Federal  Register  Liaison  Officer 

[FR  Doc.  93-29809  Filed  12-6-93;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  97 

[PR  Dockat  No.  92-289:  FCC  9»-«07] 

222-225  MHz  Frequency  Band 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rules. 


SiMMARY:  This  action  creates  a  small 
new  subband  in  the  222-225  MHz  (1.25 
m)  band  at  222.00-222.15  MHz  where 
repeaters  are  prohibited.  It  also 
authorizes  frequency  privileges  for 
Novice  Class  operators  in  the  entire  1.25 
m  band.  The  rule  changes  are  necessary 
so  that  there  will  be  a  small  segment  in 
the  1.25  m  band  where  frequencies  need 
not  be  shared  with  repeaters.  In 
addition.  Novice  Class  operators  need  to 
have  more  flexibihty  in  selecting  the 
mode  of  transmission  that  they  want  to 
use.  The  effects  of  the  rule  changes  are 
to  enhance  experimentation 
possibilities,  and  to  provide  Novice 
Class  operators  with  opportxmities  to 
become  more  proficient  in  a  wider 
variety  of  amateur  service  operations. 
EFFECTIVE  DATE:  February  1, 1994. 
FOR  FURTHER  MFORMATION  CONTACT: 
Maurice  J.  DePont,  Federal 
Communications  Commission.  Private 
Radio  Bureau.  Washington.  DC  20554. 
(202) 632-4964. 

SUPPl£MENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  adopted  November  19, 1993. 
and  released  December  2, 1993.  The 
complete  text  of  this  Commission 
action,  including  the  rule  amendments, 
is  available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (room  230).  1919 
M  Street.  NW..  Washington,  DC  The 
complete  text  of  this  Report  and  Order, 
including  the  rale  amendments,  may 
also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Services. 


Inc..  (ITS.  Inc.).  2100  M  Street,  NW.. 
suite  140,  Washington.  DC  20037. 

Summary  of  Report  and  Order 

.  1.  The  amateur  service  rules  have 
been  aipen^ed  to  create  a  small  new 
subband  at  222.00-222.15  MHz  where 
repeaters  are  prohibited.  The 
Commission  said  that  the  public  interest 
requires  that  there  be  sufficient 
opportunities  available  for  experimental 
activities.  The  Commission  also  said 
that  a  uniform,  nationwide  subband  was 
needed  where  experimental  operations 
could  take  place  xmaffected  by  repeater 
use. 

2.  The  amateur  service  rules  have  also 
been  amended  by  expanding  the 
privileges  of  Novice  Class  operators  by 
authorizing  them  the  entire  1.25  m 
band.  The  Commission  said  that  the 
additional  frequency  privileges  will 
provide  an  opportimity  for  Novice  Class 
operators  to  become  proficient  in  a 
wider  variety  of  amateur  service 
operations.  It  will  also  give  them  more 
flexibility  in  selecting  the  mode  of 
transmission  that  they  want  to  use. 

3.  The  amended  rules  are  set  forth  at 
the  end  of  this  document. 

4.  The  amended  rules  have  been 
analyzed  with  respect  to  the  Paperwork 
Reduction  Act  of  1980.  44  U.S.C.  3501- 
3520,  and  found  to  contain  no  new  or 
modified  form,  information  collection 
and/or  record  retention  requirements, 
and  will  not  increase  or  decrease  burden 
hours  imposed  on  the  public. 

5.  This  Report  and  Order  and  the  rule 
amendments  are  issued  under  the 
authority  of  47  U.S.C  154(i)  and  303(c). 
(f).  and  (r). 

List  of  Subjects  in  47  CFR  Part  97 

License  privileges.  Radio,  Subbands. 
Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

Amended  Rules 

Part  97  of  Chapter  I  of  Title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  97— AMATEUR  RADIO  SERVICE 

1.  The  authority  citation  for  Part  97 
continues  to  read  as  follows: 

Authority  citation:  48  Stat.  1066, 1082,  as 
amended;  47  U.S.C  154,  303.  Interpret  or 
apply  48  Stat.  1064-1068, 1081-1105,  as 
amended;  47  U.S.C  151-155,  301-609. 
unless  otherwise  noted. 

2.  Section  g7.201(b)  is  revised  to  read 
as  follows: 

197^1    Auxiliary  station. 
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(b)  An  auxiliary  station  may  tnnsmtt 
only  on  the  1.25  m  and  shorter 
wavelength  frequency  bands,  except  the 
222.00-222.1sa)fiiz.  431-483  VIHe,  and 
435-438  MHz  segments. 

3.  PatagrapJi  (h)  of  §  97.205  is  revised 
to  read  as  fbllows: 


197.205    RepMrtar  station. 

(b)  A  repeater  may  receive  and 
retransmit  only  on  Uie  10  m  and  shorter 
wavelength  frequency  bands  except  the 
28.0-29.5  MHi,  50.0-51.0  MHz,  144.0- 
144.5  MHz.  145.5-146.0  MHz.  222.00- 
222.15  KOfa.  43i.O-4S3;0Mhz.  and 
435.0-496.0  Mhz  segments. 


4.  The  entry  amier  yWin  ^«7,aTO(f) 
is  amended  by  revising  the  frequencies 
authorized  for  use  by  Novice  Qass 
operators  in  ITU  Region  2  to  read  as 
follows: 


f97JM    Authociiadfratuaney 


(f)  For  a  station  having  a  oontral 
opentarhekhnga  No>vk»  Glass 
operator  license: 


l*sr  J2L  ITU*  j™ 


W  T"  -gKi  -*" 


(VHF)     (MHz) 


<MHc) 


Sharing  taqulFaments  (See|97.3(»,  peragraphi 


1.25  m     222-225 


(a) 


(PR  Ooc  ^3-29813  Filed  12-S-fl3;  8:45  am] 


64386 


Proposed  Rules 


Fsderal  Bogistar 
Vol.  58,  No.  233 
Tuesday,  December  7,  1993 


TN8  sectioo  6t  th«  FEDERAL  REGISTER 
contains  notices  to  the  put)ltc  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  Is  to  give  interested 
persons  an  opportunity  to  participate  In  the 
rule  malting  prior  to  the  adoption  of  the  final 
mies. 


•'»'. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  9»-NM-1 51-AO] 

Alnvorthlnets  Dlractlvas;  Boeing 
Model  747-100.  -200,  and  -300  Series 
Airplanes  Equipped  WIttt  Pratt  & 
WhKney  JT9D  Series  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  doaunent  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  747-100,  -200, 
and  -300  series  airplanes.  This  proposal 
would  require  mo<fification  of  the  thrust 
reverser  control  system  by  installing  a 
solenoid-operated  shut-off  valve.  This 
proposal  is  prompted  by  incidents  of 
deployment  of  the  engine  fan  thrust 
reverser  during  flight  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  such  deployment, 
which  could  result  in  reduced 
controllability  of  the  airplane. 

DATES:  Comments  must  be  received  by 
February  2, 1994. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-J^- 
151-AD,  1601  Lind  Avenue,  SW., 
Ronton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate.  1601  Lind 
Avenue,  SW..  Ronton.  Washington. 


FOR  FURTHER  INFORMATION  CONTACT.  G. 

Michael  Collins,  Aerospace  Engineer, 
Propulsion  Branch,  ANM-140S,  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue.  SW..  Renton.  Washington 
98055-^056;  telephone  (206)  227-2689; 
fax  (206)  227-1181. 

SUPPLEMENTARY  INFORMATION: 


Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  tripUcate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  bfe 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  chcjiged  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic 
envirorunental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-pubUc  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conoments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Nvimber  93-NM-151-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  oy  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate. 
ANM-103.  Attention:  Rules  Docket  No. 
93-NM-151-AD.  1601  Lind  Avenue, 
SW.,  Renton.  Washington  98055-4056. 

Discussion 

There  have  been  numerous  incidents 
of  inadvertent  in-flight  deployment  of 
the  engine  fan  thrust  reverser  on  certain 
Boeing  Model  747-100  and  -200  series 
airplanes  equipped  wrlth  Pratt  ft 
Whitney  ]T9D  series  engines. 


Subsequent  to  these  events,  the  flight 
crews  noticed  that  the  airplanes  began 
to  vibrate  or  yaw;  in  all  cases,  however, 
the  flight  crews  were  able  to  land  the 
airplanes  without  further  incident.  Most 
of  Uiese  events  occurred  on  thrust 
reversers  that  bed  been  deactivated; 
however,  two  recent  events  involved 
operational  thrust  reversers. 
Investigation  of  these  recent  incidents 
revealed  that,  if  pneumatic  pressure 
leaks  from  the  stow  port  of  the 
directional  control  valve  (DCV)  to  the 
deploy  port,  and  if  the  deploy  line  vent 
is  plugged  or  restricted,  the  pneumatic 
drive  unit  (PDU)  can  cycle  to  the 
"reverser  deploy"  position. 
Furthermore,  when  the  flight  crew 
reduces  the  throttle  to  idle,  either 
during  flight  or  on  the  ground,  the 
regulator  shut-off  valve  opens  and  full 
air  pressure  flows  to  the  reverser  drive 
gear  motor;  consequently,  if  the  PDU 
cycles  to  the  deploy  position,  the  engine 
fan  thrust  reverser  will  deploy.  If  such 
deployment  occurs  during  flight,  it 
could  result  in  reduced  controllability 
of  the  airplane. 

Although  no  Model  747-300  series 
airplanes  were  involved  in  the  incidents 
prompting  this  AD  action,  those 
airplanes  may  be  equipped  with  Pratt  & 
Whitney  IT9D  engines  and  thrust 
reverser  systems  similar  to  those  of 
Model  747-100  and  -200  series 
airplanes.  Therefore,  the  Model  747-300 
may  be  subject  to  the  same  imsafe 
condition  identified  in  the  Model  747- 
100  and  -200. 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  747-78-2052, 
Revision  4,  dated  March  23. 1989,  that 
describes  procedures  for  modifying  the 
thrust  reverser  control  system  by 
installing  a  solenoid-operated  shut-off 
valve.  This  modification  also  entails 
removing  the  motor-driven  thrust 
reverser  sequencing  mechanism 
(TRSM),  extending  the  turbine  clutch 
actuator  supply  line,  and  revising  the 
engine  wiring.  Installation  of  a  solenoid- 
operated  shut-off  valve  wUl  prevent  the 
flow  of  pressurized  air  to  the  thrust 
reverser  PDU  during  flight  and. 
consequently,  preclude  inadvertent 
engine  fan  thrust  reverser  deployment 
during  flight. 

Since  an  unsafa  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  modification  of  the  thrust 
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reverser  control  system  to  include  a 
solenoid-operated  shut-off  valve.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

There  are  approximately  223  Boeing 
Model  747  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  126  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  128  work  hpurs  per 
airplane  to  accomplish  the  proposed 
modification,  and  that  the  average  labor 
rata  is  $55  per  work  hour.  Required 
parts  would  cost  approximatmy  $8,930 
per  airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$2,012,220,  or  $15,970  per  airplane. 

The  total  cost  figure  aisciissed  above 
is  based  on  assimiptions  that  no 
operator  has  yet  accomplished  the 
proposed  reouirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  FAA  recognizes  that  the  proposed 
modification  would  require  a  large 
number  of  work  hours  to  accomplish. 
However,  the  24-month  compliance 
time  specified  in  paragraph  (a)  of  this 
proposed  AD  should  allow  ample  time 
for  the  modification  to  be  accomphshed 
coincidentally  vrith  scheduled  major 
airplane  inspection  and  maintenance 
activities,  thereby  minimizing  the  costs 
associated  with  special  airplane 
scheduling. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effacts 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibiUties  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  stiffident 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation:  (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(a);  and  14  CFR 
11.89. 

939.13    [Afnwt(tod] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  93-NM-151-AD. 

Applicability:  Model  747-100,  -200,  and     . 
-300  series  airplanes  equipped  with  Pratt  & 
Whitney  JT9D  series  engines.  certiHcated  in 
any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  inadvertent  engine  fan  thrust 
reverser  deployment  during  flight,  which 
could  result  in  reduced  controUabiUty  of  the 
airplane,  accomplish  the  following; 

(a)  Within  24  months  after  the  effective 
date  of  this  AD,  modify  the  thrust  reverser 
control  system  to  include  a  solenoid-operated 
shut-off  valve  in  accordance  with  Boeing 
Service  Bulletin  747-78-2052,  Revision  4, 
dated  March  23, 1989. 

Note:  Airplanes  on  which  the  modification 
has  been  accomplished  previously  in 
accordance  with  Boeing  Service  Bulletin 
747-78-2052.  Revision  3.  dated  August  27. 
1987.  are  considered  to  be  in  compliance 
with  this  paragraph. 

(b)  As  of  the  effiective  date  of  this  AD,  no 
person  shall  install  a  Pratt  k  Whitney  JT9D 
series  engine  on  any  airplane  unless  the 
thrust  reverser  control  system  installed  on 
that  engine  has  been  modified  to  include  a 
solenoid-operated  shut-off  valve  in 
accordance  with  Boeing  Service  Bulletin 
747-78-2052,  Revision  4,  dated  March  23, 
1989. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  he 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO).  FAA. 
TranspKJrt  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  If  any,  may  be 
obtained  from  the  Seattle  ACO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 


operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on 
December  1. 1993. 
Darrell  M.  Pedefvon. 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  93-29796  Filed  12-6-93;  8.45  ami 
BIUMQ  CODE  4S10-1S-# 


14  CFR  Part  71 

lAlrspace  Docket  No.  93-ASW-43] 

Proposed  Establishment  of  Class  D 
Airspace:  Fort  Worth.  TX 

AGENCY:  Federal  Aviltion 

Administration  (FAA).  DOT. 

ACTION;  Notice  of  proposed  rulemaking. 


SUMMARY:  This  notice  proposes  to 
establish  Class  D  airspace  at  Spinks 
Airport  in  Forth  Worth.  TX.  A  conti^ol 
tower  is  in  operation  at  Fort  Worth 
Spinks  Airport  with  an  associated 
airport  traffic  area.  Airspace 
reclassification,  effective  September  16. 
1993.  has  discontinued  the  use  of  the 
term  "airport  traffic  area."  replacing  it 
with  the  designation  "Class  D  airspace." 
While  Spinks  Airport  has  an  operating 
control  tower,  it  did  not  have  a  control 
zone.  As  a  result  of  Airspace 
Reclassification,  the  requirement  for 
two-way  radio  communication  with  the 
control  tower  at  Fort  Worth  SpinJcs 
would  lapse.  The  intended  effect  of  this 
proposal  is  to  provide  adequate  Class  D 
airspace  to  contain  instrument  fUght 
rules  (IFR)  operations  and  required  two- 
way  radio  communications  at  Spinks 
Airport  in  Forth  Worth.  TX. 

DATES:  Comments  must  be  received  on 
or  before  January  20. 1994. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to  Manager. 
System  Management  Branch,  Air  Traffic 
Division,  Southwest  Region,  Docket  No. 
93-ASW-43.  Department  of 
Transportation.  Federal  Aviation 
Administration.  Fort  Worth.  TX  76  193- 
0530. 

The  official  docket  may  be  examined 
in  the  office  of  the  Assistant  Chief 
Counsel.  Southwest  Region.  Federal 
Aviation  Administration.  4400  Blue 
Mound  Road.  Fort  Worth,  TX.  between 
9  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the 
System  Management  Branch,  Air  Traffic 
Division  Southwest  Region.  Federal 
Aviation  Administration.  4400  Blue 
Mound  Road,  Fort  Worth,  TX, 
FOR  FURTHER  INFORMATION  CONTACT: 
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)oe  Chaney,  System  Management 
Branch.  Depwirtment  of  Transportation, 
Federal  Awation  Administration.  Fort 
Worth.  TX  76193-0530;  telephone:  817- 
624-5531. 

SUPPLEMENTARY  INFORMATION: 


Commcnti  InTitad 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
CoQunents  that  provide  ihe  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  Usted  under  the 
caption  "ADDRESSES."  Commentere 
wishing  the  FAA  to  acknowledge 
receipt  of  their  comments  on  this  notice 
must  submit,  with  those  comments,  a 
self-addressed,  stamped,  postcard 
containing  the  following  statement: 
"Comments  to  Airspace  Docket  No.  93- 
ASW-43."  The  postcard  will  be  data 
and  time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  CDposal  contained  in  this 
notice  may  i/e  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  tn  the  System  Management 
Branch,  Air  Traffic  Division,  at  4400 
Blue  Mound  Road.  Fort  Worth.  TX.  both 
before  and  after  the  closiiig  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket 

Availability  of  NPRM*s 

Any  person  may  obtain  a  copy  of  this 
notice  of  proposed  rulemaking  (NPRM] 
by  submitting  a  request  to  the  Manager. 
System  Management  Branch, 
Department  o? Transportation,  Federal 
Aviation  Administration,  Forth  Worth, 
TX  76193-0530.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A  that 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulatlrais  (14  CFR  part  71)  to 


establish  Class  D  airepace  at  Spinks 
Airport  in  Fort  Worth,  TX.  A  craitrol 
tower  is  in  operation  at  Forth  Worth 
Spinks  Airport  with  an  associated 
airport  traffic  area.  Airspace 
reclassification,  a^cdve  September  16, 
1993,  has  discontinued  the  use  of  the 
term  "airport  traffic  area,"  and  for 
controlled  airspace  at  an  airport  with  an 
oi>erating  control  tower,  replaced  it  with 
the  designation  Class  D  airspace."  While 
Spinks  Airport  has  an  operating  control 
tower,  it  did  not  have  a  control  zone.  As 
a  resiilt  of  Airspace  Reclassification,  the 
requirement  for  two-way  radio 
communication  with  the  control  tower 
at  Fort  Worth  Spinks  would  lapse.  The 
intended  effect  of  this  proposal  is  to 
provide  adequate  Class  D  airspace  to 
contain  IFR  operations  and  require  two- 
way  radio  communications  at  Fort 
Worth  Spinks  Airport. 

The  coordinates  for  this  ainpace 
docket  are  based  on  North  American 
Datimi  83.  Class  D  airspace  designations 
are  published  in  Paragraph  5000  of  FAA 
Order  7400.gA  dated  June  17, 1993,  and 
effective  September  16. 1093  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36  298;  July  6. 1993).  The 
class  D  airspace  designation  listed  in 
this  dociiment  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  that  need  frequent  and 
routine  amendments  to  keep  them 
opwationally  current  h,  therefore — (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  Febnmry  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  oaiy  aSact  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  refiarence. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 


follows: 
PART71~{AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  m  follows: 


Authority:  49  U.S.C  app.  134S(a),  13M(a). 
1510;  B.0. 10854,  34  FR  9565.  3  OH,  195»- 
1963  Comp.,  p  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

171.1    [AmwHtodl 

2.  TtM  iDcorporetion  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A, 
Airepaca  Designations  and  Reporting 
Points,  dated  June  17, 1993,  and 
effective  September  16, 1993,  is 
amended  as  follows: 

Paragraph  5000    General. 

ASW  TX  D  Fort  Worth  Spinks,  TX  (Newl 

Foti  Worth  Spinks  Airport,  TX 
flat  32*33'86'T>».,  long.  97M8'68nW.) 
That  airspace  extending  upward  from  the 

surfece  to  but  not  Including  2500  fieet  MSL 

within  a  4.1-mile  radius  of  Forth  Worth 

Spinks  Airport 

Issued  In  Fwt  Worth,  TX.  on  November  24. 
1993. 

Larry  L.  Oaig, 

Manager.  Air  Traffic  Division.  Southwest 
Begion. 

(FR  Doc  93-29818  Filed  12-6-93;  8:45  ami 
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FEDERAL  TRADE  COmilSSION 
16CFRPn1307 

Regutatlons  Under  the  Comprehensive 
Smokeless  Tobacco  Health  Education 
Act  of  1986 

AG0ICY:  Federal  Trade  Conunission. 
ACTION:  Proposed  rule;  extension  of 
comment  period. 

SUMMARY:  The  Commission  has 
extended  for  60  days  the  time  period 
within  which  conunents  \f\l\  be 
received  on  the  proposed  amendments 
to  the  Commission's  Regulations  under 
the  Comprehensive  Smokeless  Tobacco 
Act  of  1986.  The  proposed  amendments 
would  require  health  warnings  on 
sponsored  race  cars  and  other  event- 
related  objects  that  display  the  brand 
name,  logo,  or  promotional  message  for 
a  smokeless  tobacco  product  The 
original  request  for  comments  was 
announced  in  the  Federal  Register  on 
November  4. 1993  (58  FR  58810). 
DATES:  Written  comments  will  be 
accepted  on  or  before  February  1, 1994. 
ADDRESSES:  Send  conunents  to 
Secretary,  FcKleral  Trade  Commission, 
6th  k  Pennsylvania  Ave.  NW., 
Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  COKTACT. 
Phillip  S.  Priesman.  (202)  326-2484,  or 
Judith  P.  Wilkenfeld,  (202)  326-3150, 
Division  of  Advertising  Practices, 
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Federal  Trade  Commission.  6th  & 
Pennsylvania  Ave.  NW.,  Washington. 
DC  20580. 

SUPPLEMENTARY  MFOmiATION:  The 

Commission  has  received  requests  for  a 
90-day  extension  of  the  coounent  poiod 
from  United  States  Tobacco  Company, 
the  Pinkerton  Tobacco  Company. 
Conwood  Company.  L.P.,  Helme 
Tobacco  Company.  Professional  Rodeo 
Cowboys  Association.  Penska 
Corporation,  World  of  Outlaws. 
National  Tractor  Pullers  Association. 
A.J.  Foyt.  Jr.  Enterprises.  National 
Association  of  Stock  Car  Auto  Racing. 
United  States  Auto  Club,  and  National 
Motorsports  Council  of  ACCUS-FIA.  to 
allow  them  to  provide  a  complete 
response  to  the  proposed  revisions.  The 
Commission  has  determined  to  grant  the 
requests  in  part  by  extending  the 
deadline  for  60  days.  This  vvill  provide 
those  interested  in  submitting 
comments  with  a  three-month  notice 
and  comment  period  without  causing  an 
unreasonable  delay  of  final  agency 
review  of  this  matter.  Accordingly, 
comments  from  any  interested  party 
will  be  accepted  imtil  February  1, 1994. 

List  of  Subjects  in  16  CFR  Part  307 

Health  warnings.  Smokeless  tobacco. 
Trade  practices. 

By  direction  of  the  Cmnmission. 
Donald  S.Claric 
Secntxjiy. 

[FR  Doc.  93-29837  FUed  12-6-93;  8:45  am] 
BIUJNQ  cooc  tTse-ei-ii 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Parts  201-3, 201-4, 201-«, 
201-11, 201-18, 201-20, 201-21, 201- 
22. 201-23, 201-24,  and  201-39 

Amendment  of  Mlscellaneoua  RRMR 
Provisions 

AQBICY:  Information  Resources 

Management  Service,  GSA. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  proposes  to 
amend  several  Federal  Information 
Resources  Management  Regulation 
(FIRMR)  provisions  with  regard  to: 
Updating  FIRMR  references  to  GSA 
offices  and  symbols  to  reflect  * 

reorganizations  within  GSA;  changing 
the  definition  of  "performance 
validation;  changing  agency  reporting 
and  review  requirements  under  the 
Federal  IRM  Review  Program  to  relieve 
some  of  the  administrative  burden 
associated  with  these  reviews;  providing 
GSA  advance  notice  of  agency  officials 


authorized  to  submit  agency 
procurement  requests  (APRs);  clarifying 
whether  use  of  GSA  services  and 
contracts  programs  require  delegations 
of  procurement  authority;  requirements 
when  one  agency  acquires  FH*  resources 
through  another  agency's  contract; 
changing  procedures  for  obtaining 
exceptions  to  the  use  of  FTS2000  and 
clarifying  that  GSA  makes 
determinations  regarding  whether  the 
FTS2000  network  will  be  used  in  an 
acquisition;  and  changing  the  P\irchase 
of  Telecommunications  Services  (POTS) 
Program  from  a  mandatory-for-use 
program  to  a  nonmandatory  program. 
DATES:  Conunents  Are  Due:  February  7, 
1994. 

ADDRESSES:  Comments  may  be  mailed  to 
GSA,  Office  of  Information  Resources 
Management  Policy,  Regulations 
Analysis  Division  (KMR),  18th  and  F 
Streets  NW.,  room  3224,  Washington, 
DC  20405.  Attn:  Anne  Horth.  or 
delivered  to  that  address  between  8  a.m. 
and  4:30  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Horth.  GSA/KMR,  18th  and  F 
Streets.  NW.,  room  3224,  Washington, 
DC  20405,  telephone  FTS/Commercial 
(202)  501-0960  (v) or (202)  501-0657 
(tdd). 
SUPPLEMENTARY  INFORMATION:  (1) 

Various  sections  of  the  FIRMR  are  being 
amended  to  update  GSA  offices  and 
symbols.  These  changes  result  firom 
several  reorganizations  within  GSA. 

(2)  FKMR  part  201-4  is  being 
amended  to  change  the  definition  of 
"performance  validation."  The  existing 
FIRMR  definition  may  be  construed  to 
imply  that  benchmarking  is  the  only 
method  of  performance  validation.  The 
definition  is  changed  to  reflect  that 
benchmarking  is  not  the  only  method  of 
vahdation.  FIRMR  Bulletin  C-4  is  also 
being  revised  to  reflect  this  change. 

(3)  FIRMR  parts  201-11  and  201-22 
are  being  amended  to  reflect  changes  in 
the  Federal  IRM  Review  Program.  Under 
the  current  program,  agencies  conduct 
reviews  of  their  IRM  activities  and  are 
required  to  provide  annual  reports  to 
GSA  on  their  reviews.  GSA  assesses 
such  reviews  and  provides  a  report  to 
the  Office  of  Management  and  Budget 
(0MB).  GSA.  in  consultation  witii  0MB. 
has  re-evaluated  this  program.  Over 
time,  agencies  have  established  review 
programs  that  are  an  important  part  of 
their  IRM  oversight  and  control,  thereby 
improving  their  IRM  management. 
Changes  are  being  made  to  the  Federal 
IRM  Review  Program  that  will  reduce 
the  reporting  burden  and  should  help 
agencies  more  effectively  manage  their 
IRM  review  activities.  The  changes  will 
emphasize  the  importance  of  agency 


responsibilities  under  section  3506  of 
title  44.  United  States  Code  (the 
Paperwork  Reduction  Act).  While 
agencies  will  be  required  to  continue 
reviews  of  their  IRM  program,  the  focus 
on  reporting  to  GSA  will  be  on  agency 
compliance  with  section  3506.  In  lieu  of 
reporting  annually  to  GSA,  a  report 
focusing  on  compliance  will  be  required 
every  three  years.  The  IRM  reviews  will 
be  conducted  as  a  separate  component 
of  the  GSA  Information  Resources 
Procurement  and  Management  Reviews 
for  the  larger  agencies.  Smaller  agencies 
will  conduct  self-assessments  and 
provide  certifications  to  GSA.  FIRMR 
Bulletin  G-6  is  also  being  revised  to 
provide  details  and  procedures 
regarding  how  the  review  program  will 
work. 

(4)  Section  201-20.305(a)  is  amended 
to  require  agencies  to  provide  GSA  the 
name,  position  tiUe,  and  organizational 
identity  of  officials  authorized  to  submit 
APRs  for  delegations  or  procurement 
authority; 

(5)  Section  201-20.305-1  is  being 
amended  to  provide  for  regulatory 
delegations  to  Federal  agencies  for  the 
use  of  GSA  contracts  or  other 
Govemmentwide  agency  contracts  that 
GSA  has  approved  for  use  by  all  Federal 
agencies.  Agencies  have  raised 
questions  as  to  whether  or  not  agencies 
need  to  submit  an  APR  and  obtain  a 
specific  acquisition  DPA  to  use  services 
and  contracts  provided  by  IRMS 
through  GSA  or  other  agency  contracts. 
This  amendment  will  clarify  that  a 
specific  acquisition  DPA  is  not  required 
to  use  services  and  contracts  (other  than 
nonmandatory  schedule  contract  for  FIP 
resources)  provided  by  IRMS  unless  the 
services  result  in  a  contract  which  will 
be  turned  over  to  the  agency  after 
award.  The  amendment  will  serve  to 
expedite  acquisitions  through  existing 

(6)  A  new  §  201-20.305-4  is  being 
added  that  contains  some  basic 
procedures  to  be  followed  when  one 
agency  uses  another  agency's  contracts 
for  FIP  resources.  Questions  have  also 
arisen  regarding  use  of  the  Economy  Act 
and  other  procedures  when  acquiring 
FIP  resources  through  another  agency's 
contracts.  The  amendment  will  address 
requirements  and  limitations  on  use  of 
these  contracts.  It  will  clarify  that 
agencies  do  not  need  to  comply  with 
subpart  17.5  of  the  FAR  concerning  the 
Economy  Act  when  they  are  acquiring 
or  providing  FIP  resources  under  a 
regidatory,  specific  agency,  or  specific 
acquisition  DPA.  but  FIP  requirements 
must  be  within  the  scope  of  the  contract 
being  used.  It  will  explain  that  agencies 
making  their  contracts  available  cannot 
exceed  their  delegated  authority  to 
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satisfy  other  agency  requiiements. 
Related  FIRMR  bulletins  will  contain 
additional  information  and  procedures 
on  these  contracts  and  programs. 

(7)  Section  201-24.101-3  is  being 
amended  to:  (i)  Provide  a  new  addre^ 
to  which  requests  for  exceptions  to  the 
use  of  FTS200G  are  submitted,  and  (ii) 
clarify  procedures  whan  an  agency's 
intercity  telecommunications  may  not 
{all  within  the  scope  of  FTS2000.  The 
first  change  results  from  a  GSA 
reorganization  that  moved  this  activity 
from  one  office  to  another.  The  second 
change  is  to  ensure  that  agencies  follow 
appropriate  procedures  for  acquiring 
intercity  teleconununications  services. 
This  change  will  clarify  that 
requirements  for  intercity 
telecommunications  within  the 
continental  United  States,  Guam,  Puerto 
Rico  or  the  Virgin  Islands  must  be 
submitted  to  GSA  for  inclusion  in  the 
FTS2000  program,  or  far  making  a 
determination  as  to  whether  a 
requirement  is  outside  the  scope  of 
FTS2000. 

(8)  Section  201-24.104  is  being 
deleted  to  reflect  the  removal  of  the 
POTS  Program  from  GSA's  mandatory 
programs.  POTS  will  now  be  a 
noimiandatory  program.  The  POTS 
Program  was  established  as  a  way  to 
ensure  that  agencies  made  sound  and 
cost  effective  decisions  in  replacing 
telecommimicatlons  equipment  and  to 
make  purchase  options  more  desirable 
than  lease.  Because  agencies  have 
demonstrated  their  ability  to  acquire 
cost  effective  resources,  GSA  believes  it 
is  no  longer  necessary  to  operate  this 
program  on  a  mandatary  basis.  While 
not  required  to  use  POTS  contracts, 
agencies  will  be  encouraged  to  consider 
their  use,  since  the  contracts  are 
competed  and  provide  cost-effactive 
services.  If  the  contracts  are  used,  a  K>A 
is  not  required  and  the  acquisitions  do 
not  have  to  be  publicised  in  the 
Commerce  Bu^ess  Daily.  This  change 
is  being  made  to  allow  more  flexibility 
to  agencies  to  acquire  resources  that  are 
most  advantageous  to  their  Individual 
needs. 

(9)  Subpart  201-39.8  is  amended  to 
remove  provisions  that  require 
mandatory  use  of  the  POTS  contracts. 
The  POTS  contracU  will,  in  the  fot\ire. 
be  available  for  use  as  a  nonmandatory 
source  of  supply.  Also,  the  name  of  the 
program  is  aianged  to  "Purchase  of 
Telecommunications  Serrices."  It  vdll 
still  be  refarred  to  as  POTS. 

(10)  The  FIRMR  Index  is  being 
amended  to  reflect  references  changed 
or  added  by  this  amendment 

(11)  GSA  has  detenniiied  that  this 
rule  is  not  a  major  rule  for  the  purposes 
of  Executive  Cider  12291  of  February 


17, 1981.  GSA  decisions  are  baaed  on 
adeouate  information  concerning  the 
neea  for,  and  the  consequences  of  the 
rule.  This  rule  is  wrritten  to  oosure 
mnviTTH""  benefits  to  Federal  agencies. 
This  Govemmentwide  regulation  will 
have  little  or  no  net  cost  effiact  on 
society.  It  is  certified  that  this  rule  will 
not  have  a  significant  economic  impact 
upon  a  substantial  nimiber  of  small 
entities  under  the  Regulatory  Flexibility 
Act  of  1980  (5  U.S.C  601  et  aeq). 

List  of  Sub|ects  in  41  CFR  Parts  201-3, 
201-4,  201-9.  201-11.  201-18,  201-20. 
201-21, 201-22, 201-23, 201-24,  and 
201-39 

Archives  and  records.  Computer 
technology.  Telecommunications, 
GovMnmfflit  procurement.  Property 
management.  Records  management. 
Federal  information  processing 
resources  activities. 

TART  201-«-THE  HRMR  SYSTEM 

1.  The  authority  citation  for  part  201- 

3  continues  to  read  as  follows: 
Authority:  40  U.S.C  486(c]  and  751(0. 

1201-3.402    [Amendedl 

2.  In  §  201-3.402,  paragraph  (b), 
remove  the  words  "Policy  and 
Regulations  Division  (KMP)"  and  add  in 
their  place  the  words  "Regulations 
Analysis  Division  (KMR)." 

PART  201-4-DEEFINrnONS  AND 
ACRONYMS 

3.  The  authority  citation  for  part  201- 

4  continues  to  read: 

Aadnrity:  40  U.S.C  486(c)  and  751(f). 

4.  In  S  201-4.001,  the  definition  of 
"performance  validation"  is  revised  as 
follows: 

|201-4i)01    DalbtMona. 

•        *        •        •        • 

Performance  validation  means  the 
technical  verification  of  the  ability  of  a 
proposed  FIP  system  configuration  or 
replacement  component  to  meet  agency 
specified  performance  requirements. 


PART  201-0-CREATK>N, 
MAINTENANCE,  AND  USE  OF 
RECORDS 

5.  The  authority  citation  for  part  201- 
9  continues  to  read  as  follows: 

Authority:  40  U.S.C  48e(c)  and  751(f). 

S  201-4.202    [Amended] 

6.  bi  S  201-9.202-1,  paragraph  (bK7). 
remove  the  words  "Standards  Branch 
CKMPS)"  and  add  in  their  place 
"Regulations  Analysis  Division  (KMR)." 


1201-9.202    [Amandodl 

7.  In  §  201-9.202-2,  paragraph 
(b)(l)(ix).  remove  the  words 
"Authorizations  Branch  (KMAS)"  and 
add  in  their  place  "Acquisition  Reviews 
Divi«^  (KMA)." 

PART  201-1 1~REVIEW  AND 
EVALUATION 

8.  The  authority  citation  for  part  201- 
11  continues  to  read  as  follows: 

Authority:  40  U.S.C  486(c)  and  751(f). 

9.  Sections  201-11.001  and  201- 
11.002  are  revised  to  read  as  follows: 

1201-11.001    QenaraL 

(a)  GSA's  responsibilities  for  the 
review  and  evaluation  of  agencies' 
information  and  records  management 
activities  stem  from  the  Paperwork 
Reduction  Act  of  1980,  the  Brooks  Act 
of  1965,  and  the  National  Archives  and 
Records  Admioistration  Act  of  1984. 
GSA  carries  out  these  responsibilities 
under  the  Federal  Information 
Resources  Management  Review  Program 
and  the  Information  Resources 
Procurement  and  Management  Review 
Program. 

(b)  The  information  and  records 
management  aspects  of  these  programs 
are  discussed  in  this  part  However,  part 
201-22  of  this  chapter  more  fully 
describes  the  obiectives,  policies,  and 
procedures  governing  these  programs. 

1201-11X02    Federal  Monnation 
Rosources  Managemoni  Raviaw  Program. 

(a)  GSA  manages  this  program  of 
agency  self  reviews  with  particular 
emphasis  on  agency  compliance  with 
section  3506  of  title  44.  United  States 
Code  (the  Paperwork  Reduction  Act). 
GSA  serves  as  the  focal  agency  for 
reporting  on  review  results  to  the  Office 
of  Management  and  Budget 

(b)  As  part  of  these  reviews,  agencies 
shall  review  their  information  and 
records  activities  to  ensure  that  the 
creation,  maintenance,  and  use  of  the 
infonnation  and  records  that  support 
agency  programs  are  consistent  with 
applicaole  laws  and  regulations.  GSA 
issues  a  self-assessment  guide  to  help 
agencies  evaluate  their  compliance  with 
legal  requirements  under  the  Federal 
IRM  Review  Program. 

PART  201-1»-PLANMNQ  AND 
BUDGETING 

10.  The  authority  citation  for  part 
201-18  continues  to  read  as  follows: 

Audaority:  40  U.S.C  48e(c)  and  7Sl(f). 

«201-18i)03    [Amended] 

11.  In  §  201-18.003  remove  the  words 
"Authorizations  and  Managmnent 
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Reviews  Division  (KMA)"  and  add  in 
their  place  "Management  Reviews 
Division  (KMM)." 

•ART  201  -20— ACQUISITION 

I  12.  The  authority  citation  for  part 
^1-20  continues  to  read  as  follows: 
!  Authority:  40  U.S.C.  486(c)  and  751(f), 

||201-20.303    [AmMided] 

13.  hi  S  201-20.303.  paragraph  (d)(2), 
emove  the  words  "Policy  and 
Regulations  Division,  (KMP)"  and  add 
in  their  place  "Regulations  Analysis 
Division  (KMR)." 

14.  Section  201-20.305(a)(5)  is  added 
to  read  as  follows: 


1201-20.305    DologatlonofQSA's 
•xclusiva  procuramant  authority. 

(a)  •  •  • 

(5)  The  DSO  shall  provide,  in  writing, 

le  name,  position,  title,  and 
organizational  identity  of  officials 
authorized  to  submit  a  request  for  a  DPA 
from  GSA.  This  information  shall  be 
submitted  to:  General  Services 
Administration/KMA,  18th  and  F 
Streets  NW.,  Washington,  DC  20405. 

15.  Section  201-20.305-1  is  amended 
by  revising  paragraph  (a)(2),  revising 
paragraph  (a)(3),  and  adding  paragraph 
(a)(4)  as  follows: 

§201-20.305-1    Regulatory  dalegatlona. 


H 


(a)»  •  • 

(2)  FIP  related  supplies  regardless  of 
cjdst,  when  no  other  FIP  resources  are 
part  of  the  acquisition. 

(3)  FIP  resources  from  the  following 
GSA  Govemmentwide  contracting 
programs: 

(i)FTS2000ProCTam. 

(ii)  Consolidated  Local 
Telecommunications  Services  (CLTS) 
Program. 

(iii)  Financial  Management  Systems 
Software  (FMSS)  mandatory  Multiple 
Award  Schedule  (MAS)  Contracts 
Program. 

(iv)  Purchase  of  Telecommunications 
Services  (POTS)  Program. 

(v)  Other  services  and  contracts 
provided  by  GSA's  Information 
Resources  Management  Service  (IRMS) 
(other  than  nonmandatory  schedule 
contracts  for  FIP  resources),  unless  the 
service  results  in  a  contract  which  will 
be  turned  over  to  the  agency  after 
award.  (A  DPA  is  required  for  agency 
acquisitions  conducted  by  IRMS  when 
the  contract  will  be  tirnied  over  to  the 
agency,  including  agency  acquisitions 
cwiducted  by  the  Federal  Computer 
Acquisition  Center.) 

(4)  FIP  resources  from 
Govemmentwide  agency  contracts  that 


are  approved  by  GSA.  See  FIRMR 
Bulletin  C-24. 

•        •        •        •        • 

16.  A  new  §  201-20.305-4  is  added: 
S  201-20.305-4    Procaduras. 

(a)  Before  an  agency  acquires  FIP 
resources  through  another  agency's 
contract,  it  must: 

(1)  Have  a  specific  acquisition  DPA 
for  requirements  not  covered  by 
regulatory  or  specific  agency 
delegations,  and 

(2)  Ensure  that  the  agency  providing 
the  resources  has  a  specific  acquisition 
DPA  from  GSA  which  authorizes  its 
contract  to  be  used  to  satisfy  other 
agency  reqizirements  for  FIP  resources  if 
the  total  estimated  amount  of  the 
contract  to  be  lised  is  above  the 
regulatory  or  specific  agency  DPA 
threshold. 

(b)  Agency  contracts  for  FIP  resources 
which  are  awarded  under  a  regulatory 
or  specific  agency  DPA  may  be  made 
available  by  the  agency  holding  the 
contract  to  satisfy  other  agency 
requirements  when  the  requirements 
and  use  by  other  agencies  are  written 
into  the  contract  scope,  the  contract  was 
awarded  using  competitive  procedures, 
the  using  agency  does  not  exceed  its 
regulatory  or  specific  agency  DPA,  the 
value  of  individual  orders  does  not 
exceed  $1  million,  and  total  use  by 
other  agencies  does  not  exceed  ten 
percent  (10%)  of  the  contract  value. 

(c)  Agencies  may  not  exceed  their 
regulatory  or  specific  agency  DPA 
thresholds  when  making  contracts 
available  for  use  by  other  agencies. 

(d)  Agencies  need  not  comply  with  48 
CFR  part  17,  subpart  17.5  concerning 
interagency  acquisitions  under  the 
Economy  Act  when  acquiring  or 
providing  FIP  resources  under  a 
regulatory,  specific  agency,  or  specific 
acquisition  DPA  from  GSA. 

PART  201-21— OPERATIONS 

17.  The  authority  citation  for  part 
201-21  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c)  and  751(f) 
f  201-21 .403    [Amandad] 

18.  hi  §201-21.403,  paragraph 
(a)(2)(ii),  remove  the  words 
"Authorizations  Branch  (KMAS)"  and 
add  in  their  place  "Acquisition  Reviews 
Division  (KMA)." 

i  201-21 .603    [Amandad] 

19.  hi  §201-21.603,  paragraphs  (d)(1) 
and  (d)(3),  remove  the  words 
"Regulations  Branch  (KMPR)"  and  add 
in  their  place  "Regulations  Analysis 
Division  (KMR)." 


S  201-21 .604    [Amanded] 

20.  hi  §  201.-21.604(a)  remove  the 
words  "Authorizations  Branch  (KMAS)" 
and  add  in  their  place  "Acquisitions 
Reviews  Division  (KMA)." 

PART  201-22— REVIEW  AND 
EVALUATION 

21.  The  authority  citation  for  part 
201-22  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c)  and  751(f). 

22.  Subpart  201-22.1  is  revised  to 
read  as  follows: 

Subpart  210-22.1— Fadaral  Information 
Resources  Managamant  (IRM)  Raviaw 
Program  ». 

201-22.100  Scope  of  subpart. 

201-22.101  General. 

201-22.102  Policies. 

201-22.103  Procedures. 

Subpart  201-22.1— Fadaral  Infonnation 
Rasourcaa  Managamant  (IRM)  Raviaw 
Program 

§201-22.100    Scopa  of  subpart. 

This  subpart  prescribes  policies  and 
procedures  for  the  Federal  Infonnation 
Resources  Management  (IRM)  Review 
Program  as  it  relates  to  the  management 
and  use  of  information  and  to  the 
acquisition,  management,  and  use  of  FIP 
resources. 

§201-22.101    Ganarai. 

(a)  The  Paperwork  Reduction  Act,  as 
amended  (44  U.S.C.  3501  et seq) 
requires  the  Administrator  of  GSA  to 
assist  the  Director  of  the  Office  of 
Management  and  Budget  (OMB)  in 
reviewing,  at  least  once  every  3  years, 
the  information  management  activities 
of  each  agency.  GSA  serves  as  the  focal 
agency  for  reporting  to  OMB  on  Federal 
IRM  Review  Program  activities 
throughout  the  Government.  GSA  has 
additional  review  and  oversight 
responsibilities  under  the  Federal 
Property  and  Administrative  Services 
Act  and  the  National  Archives  and 
Records  Administration  Act. 

(b)  The  main  objectives  of  the  Federal 
IRM  Review  Program  are  to  determine  if 
executive  agencies  are — 

(1)  Carrying  out  their  information 
management  activities  efficiently  and 
effectively; 

(2)  Complying  with  estabhshed  IRM 
policies,  procedures,  standards,  and 
guidelines;  and 

(3)  Complying  with  the 
responsibilities  assigned  by  the 
Paperwork  Reduction  Act. 

(c)  Additional  information  on  the 
Federal  IRM  Review  Program  is 
contained  in  FIRMR  Bulletin  C-6. 
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1201-2^102    PolldM. 

Each  executive  agency  shall  designate 
an  organization  to  be  responsible  for 
reviewing  the^ency's  IRM  activities. 
The  agency's  review  organization 
shall —  . 

(a)  Have  the  authority  to  review 
programs,  functions,  and  activities 
within  the  objectives  and  scope  of  IRM: 

(b)  Be  responsive  to  established 
Govemmentwide  and  agency-specific 
priorities:  and 

(c)  Be  responsible  for  meeting  the 
reporting  requirements  of  the  Federal 
IRM  Review  Program. 

1201-22.103    ProcMlurM. 

(a)  Each  executive  agency  shall 
establish  an  IRM  review  capability 
commensurate  with  the  scope  and 
complexity  of  the  agency  mission  and 
program  objectives. 

(b)  Each  executive  agency  shall 
develop,  for  its  own  use,  an  IRM  review 
plan  that  addresses,  at  a  minimum, 
review  priorities,  objectives,  compliance' 
with  44  U.S.C  3506,  and  planned 
reviews  for  the  coming  year. 

(c)  In  accordance  with  FIRMR 
Bulletin  C-6,  each  executive  agency  will 
report  to  GSA  every  three  (3)  years  on 
the  state  of  its  compliance  with  section 
3508  of  title  44.  United  States  Code  (the 
Paperwork  Reduction  Act).  This  report 
will  cover  the  following  major  areas: 

(1)  IRM  policy  compliance; 

(2)  Responsibilities  of  the  agency's 
Designated  Senior  Official  and 
accountability  for  acquisition  of  Federal 
information  processing  resources; 

(3)  Major  information  system 
inventories:  and 

(4)  IRM  review  activities. 

(d)  GSA  will  conduct  on-site  reviews 
of  agency  compliance  with  section  3506 
of  title  44,  United  States  Code  (the 
Paperwork  Reduction  Act),  at  those 
agencies  having  the  largest  information 
technology  budgets.  These  reviews  will 
be  conducted  as  a  separate  component 
of  GSA's  Information  Resources 
Procurement  and  Management  Reviews 
(IRPMRS).  See  subpart  201-22.2  for  a 
description  of  IRPMRs. 

PART  201-23— DISPOSITION 

23.  The  authority  citation  for  part 
201-23  continues  to  read  as  follows: 

Authority:  40  U.S.C  486(c)  and  751(f). 

1201-23.003    [AmMicM] 

24.  In  §  201-23.003,  paragraphs  (a) 
and  (c).  remove  the  words 
"Authorizations  Branch  (KMAS)"  and 
add  in  their  place  "Acquisition  Reviews 
Division  (KMAD)." 


PART  201-24— QSA  SERVICES  AND 
ASSISTANCE 

25.  The  authority  titetion  for  part 
201-24  continues  to  read  as  follows: 

Authority:  40  U.S.C  486(c)  and  751(f) 

26.-27.  In  §201-24.24.101-2. 
paragraph  (a)  introductory  text  is 
revised  to  read  as  follows: 

1201-24.101-2    PolldM. 

(a)  Federal  agencies  shall  use  the  FTS 
2000  network  to  satisfy  long  distance 
telecommunications  requirements 
within  the  continental  United  States, 
Guam.  Puerto  Rico  and  the  Virgin 
Islands  for  requirements  which  are 
*vithin  the  scope  of  FTS2000  network 
voice,  data,  and  video  services  as  such 
services  become  available  unless: 


§201-24.101-3    [AmetMtod] 

28.  In  §  201-24.101-3.  paragraph  (a) 
remove  the  words  "Office  of  Network 
Service  (KN),  Customer  Services 
Branch"  and  add  in  their  place  "Office 
ofFTS2000fD." 

29.  In  §201-24.101-3,  paragraph  (d) 
is  revised  and  a  new  paragraph  (g)  is 
added,  as  follows: 

1201-24.101-3    Procaduree. 

•  •        •        •        • 

(d)  Any  agency  exception  request 
shall  be  sent  to  the  General  Services 
Administration/Office  of  FTS2000  (T)  at 
the  appropriate  offices  Usted  in  FIRMR 
Bulletin  C-18. 

•  •        •        •        • 

(g)  If  an  agency  has  a  requirement  for 
long  distance  telecommunications 
within  the  continental  United  States, 
Guam,  Puerto  Rico  or  the  Virgin  Islands 
that  may  not  fall  within  the  scope  of 
FTS2000,  the  requirement  shall  be 
submitted  to  GSA/T  for  a  final 
determination  prior  to  acquisition 
action.  An  exception  to  the  mandatory 
use  of  FTS2000  will  be  granted  if,  in 
GSA's  opinion,  the  service  cannot  be 
provided  by  FTS2000.  Additionally,  if  a 
requirement  is  above  the  thresholds  in 
S  201-20.305-1  or  thresholds 
estabhshed  pursuant  to  §  201.305-2  of 
this  chapter,  and  FTS2000  is  not  used, 
a  specific  acquisition  delegation  of 
procurement  authority  (DPA)  must  be 
obtained  from  GSA.  A  request  for  an 
exception  and  a  DPA  may  be  submitted 
simultaneously. 

$201-24.102    (AiTMndMl] 

30.  In  §201-24.102,  paragraph  (c)(2). 
remove  the  words  "Authorizations  and 
Management  Reviews  Division"  and 
add  in  their  place  "Acquisition  Reviews 
Division." 


1201-24.104    [Removed  and  RMWved] 

31.  Section  201-24.104  is  removed 
and  reserved. 

PART  201-30— ACQUISITION  OF 
PEDERAL  INFORMATION 
PROCES^Np  (HP)  RESOURCES  BY 
CONTRACtiNQ 

32.  The  authority  citation  for  part 
201-39  continues  to  read  as  follows: 

Authority:  40  U.S.C  486(c)  and  751(f). 

33.-34.  Section  201-39.001, 
paragraph  (b)  is  revised  as  follows: 

{201-39.001    General. 


(b)  To  assist  Federal  agencies  in 
preparing  solicitations  for  FIP  resources, 
the  General  Services  Administration 
(GSA)  makes  available  standard 
solicitations  and  other  guidance. 
Federal  agencies  can  obtain  copies  of 
the  standard  soUcitations  by  contacting: 
General  Services  Administration, 
Regulations  Analysis  Division  (KMR), 
18th  and  F  Streets  NW.,  Washington,  DC 
20405.  Acquisition  guides  may  be 
obtained  by  contacting:  General  Services 
Administration,  Agency  Liaison 
Division  (KML),  18th  and  F  Streets  NW.. 
Washington.  DC  20405. 

1201-39.101-6    [AmwidMl] 

35.  In  §201-39.101-6,  paragraph  (b), 
remove  "(KMPR)"  and  add  in  its  place 
"(KMR)." 

1201-39.104-1    [Amwided] 

36.  In  §201-39.104-1,  paragraph 
(b)(3),  remove  the  words  "Policy  and 
Regulations  Division  (KMP)"  and  add  in 
their  place  "Regulations  Analysis 
Division  (KMR)." 

37.  Sections  201-39.802,  201-39.802- 
1,  201-39.802-2.  201-39.802-3  are 
revised  to  read  as  follows:- 

1201-39.802    PurchaMof 
Teiocommunlcations  Service*  (POTS) 
contracts. 

$201-39.802-1    General. 

(a)  GSA  has  established 
nonmandatory  POTS  contracts  to 
provide  telecommunications  supplies 
and  services,  including  purchase, 
installation,  maintenance,  repair,  de- 
installation,  and  relocation  of  both 
contractor-provided  and  Government- 
owned  telephone  equipment,  at 
locations  throughout  the  country. 

(b)  The  POTS  contracts  are  available 
for  use  by  all  Federal  agencies.  The 
requirements  of  subpart  201-39.5  and 
FAR  part  5  do  not  apply  to  orders  issued 
under  a  POTS  contract. 

(c)  Federal  agencies  may  obtain 
information  and  assistance  concerning 
the  use  of  POTS  contracts  from:  General 
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Services  Administration,  Technical 
lUntract  Management  Division  (KVT), 
18th  and  F  Streets  NW.,  Washington,  DC 
^0405. 
I 
I201-39J02-2    Policlea. 

I  (a)  Federal  agencies  may  use  POTS 
Qontracts  to  satisfy  requirements 
urhen — 

(1)  The  requirements  are  within  the 
sjcope  of  the  POTS  contracts,  and 
1  (2)  The  Contracting  Officer 
determines  that  placing  an  order  under 
a  POTS  contract  is  the  most 
advantageous  alternative. 

I  (b)  Use  of  the  POTS  contracts  is  a 
competitive  procedure  when  it  results 
|i  the  most  advantageous  alternative  to 
[^eet  the  needs  of  the  Government. 

1201-39.802-3    Procedures. 

I  Procedures  for  using  the  POTS 
jrogram  are  contained  in  FIRMR 
Julletin  C-21. 

j  38.  Section  201-39.3304-1  is  revised 
0  read  as  follows: 

1201-39.3304-1    Protest  notice. 

Within  one  working  day  after 
tceiving  a  copy  of  the  protest,  the 
contracting  officer  shall  give  oral  or 
written  notice  of  the  protest  to:  General 
Services  Administration,  Acquisition 
Reviews  Division  (KMA),  18th  and  F 
Streets,  NW.,  Washington,  DC  204C5, 
telephone  (202)  501-1566.  If  the  protest 
involves  an  acquisition  issued  imder  a 
specific  acquisition  delegation  of 
procurement  authority  PPA),  the  DPA 
number  shall  be  provided  to  GSA  with 
the  notice.  If  the  protest  involves  an 
acquisition  issued  under  a  regulatory  or 
specific  agency  DPA,  the  solicitation 
number  and  the  total  dollar  value  of  the 
acquisition  shall  be  provided  to  GSA 
Yfith  the  notice. 

Fnum  Index  [Amended] 

Jl39.  The  following  references  in  the 
FtRMR  Index  are  revised  to  read  as 
follows: 


DEPARTMENT  OF  COMMERCE 


National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  625 

[Docket  No.  931108-3308;  tD.  1025931] 

Sumnter  Flounder  Hshery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Conunerce. 

ACTION:  Proposed  specifications  for  the 
1994  summer  flounder  fishery;  request 
for  comments. 


IRPMR  program 201-11 

201-22 

POTS  201-39.802 

Bulletin  G-21 
*         •         •         » 
Dated:  August  11, 1993. 

ttands  A.  McDonough, 

Assistant  Comniissioner  for  Federal 

Information  Besources  Management. 

(PR  Doc.  93-29492  Filed  12-6-93;  8:45  am) 

aniMQ  COOC  M20-2S-M 


SUMMARY:  NMFS  proposes  specifications 
for  the  1994  summer  flmmder  fishery 
including  a  commercial  catch  quota 
further  allocated  into  state  quotas,  and 
other  restrictions.  Regulations  governing 
this  fishery  require  the  Secretary  of 
Conmierce  (Secretary)  to  publish 
specifications  for  the  fishery  for  the 
upcoming  fishing  year,  after  opportunity 
for  public  comment.  This  action  is 
intended  to  fulfill  this  requirement  and 
prevent  overfishing  of  the  summer 
flounder  resource. 
DATES:  Public  comments  must  be 
received  on  or  before  January  3, 1994. 
ADDRESSES:  Copies  of  the  draft 
Environmental  Assessment  prepared  for 
this  action  are  available  from  Richard  B. 
Roe,  Director,  Northeast  Region, 
National  Marine  Fisheries  Sarvice,  One 
Blackburn  Drive,  Gloucester,  IvIA 
01930-3799.  Copies  of  supporting 
documents  used  by  the  Summer 
Flounder  Monitoring  Committee  are 
available  from  David  R.  Keifer, 
Chairman,  Summer  Flounder 
Monitoring  Committee,  Mid-Atlantic 
Fishery  Management  Council,  Room 
2115,  Federal  Building,  300  S.  New 
Street,  Dover,  DE  19901-6790. 
Comments  on  the  proposed 
specifications  should  be  sent  to  Richard 
B.  Roe  at  the  address  listed  above  for  the 
Northeast  Regional  Office.  Mark  the 
outside  of  the  envelope  "Comments  on 
the  1994  Summer  Flounder 
Specifications." 

FOR  FURTHER  INFORMATION  CONTACT: 
Hannah  Goodale,  508-281-9101. 

SUPPLEMENTARY  INFORMATION: 

Backgroimd 

Section  625.20  of  the  regulations 
implementing  the  Fishery  Management 
Plan  for  the  Summer  Flounder  Fishery 
(FMP)  outlines  the  process  for 
determining  the  annual  commercial 
catch  quota  and  other  restrictions  for  the 
upcoming  summer  flounder  fishing 
year.  The  Summer  Floimder  Monitoring 


Committee  (Committee),  made  up  of 
representatives  from  the  Atlantic  States 
Marine  Fisheries  Commission,  the  Mid- 
Atlantic  Fishery  Management  Council 
(Council),  the  New  England  Fishery 
Management  Council  and  NMFS,  is 
required  to  review,  on  an  annual  basis, 
scientific  and  other  relevant  information 
and  to  reconunend  a  commercial  catch 
quota  and  other  restrictions  necessary  to 
achieve  a  fishing  mortality  rate  of  0.53 
in  1993  through  1995,  and  0.23  in  1996. 
and  thereafter.  This  schedule  of  fishing 
mortality  rates  is  mandated  by  the  FMP 
to  prevent  overfishing  of  the  summer 
floimder  resource  and  to  rebuild  its 
depleted  stock... 

"The  Committee  is  to  review  the  follow 
information  annually:  (1)  Commercial 
and  recreational  catch  data;  (2)  current 
estimates  of  fishing  mortality;  (3)  stoclc 
status;  (4)  recent  estimates  of 
recruitment;  (5)  virtual  prnulation 
analysis  (VPA),  a  method  tor  analyzing 
fish  stock  abundance;  (6)  levels  of 
regulatory  noncompliance  by  fishermen 
or  individual  states;  (7)  impact  of  fish 
size  and  net  mesh  regulations;  (8) 
impact  of  gear  other  than  otter  trawls  on 
the  mortality  of  simamer  flounder;  and 
(9)  other  relevant  information.  Pursuant 
to  §625.20,  the  Committee,  after 
reviewing  the  above  information, 
recommends  certain  measures  which 
may  be  modified  from  year  to  year  to 
ensure  achievement  of  the  appropriate 
fishing  mortality  rate.  These  measures 
include:  (1)  Commercial  quota;  (2) 
commercial  minimum  fish  size;  (3) 
minimum  mesh  size;  (4)  recreational 
possession  limit  within  the  range  of  0  to 
15  fish  per  person  per  day;  (5) 
recreational  minimum  fish  size;  (6) 
recreational  season;  and  (7)  restrictions 
on  gear  other  than  otter  trawls. 

The  regulations  specify  that  the 
Committee's  review  will  take  place  by 
August  15  with  the  proposed 
management  measures  to  be  published 
in  the  Federal  Register  by  September 
15.  Under  the  existing  assessment  and 
monitoring  process,  it  was  impossible  to 
meet  the  review  and  publication 
schedule  specified  in  the  regulations.  In 
order  to  base  deliberations  on  current 
data  analysis,  the  Committee  met  in 
September,  and  its  recommendations 
were  conveyed  to  the  Director, 
Northeast  Region,  NMFS,  (Regional 
Director)  by  &e  Council  at  the 
September  29-30, 1993,  meeting.  So 
that  the  best  available  data  can  be  used 
for  future  annual  specifications,  while 
still  meeting  codified  publication 
schedules,  the  Covmcil  voted  at  its 
September  meeting  to  prepare  an 
amendment  (Amendment  6)  that  would 
include  a  revised  publication  schedule. 
The  revised  schedule  would  require 
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annual  publication  of  proposed 
commercial  measures  by  October  15  and 
of  recreationahneasures  by  February  15. 

The  Committee  recommendations 
were  based  on  stock  projections  derived  , 
from  VPA  results,  with  a  target  fishing 
mortality  rate  of  0.53  as  specified  in  the 
FMP.  Stock  abundance  projections  for 
1994  were  conducted  using  low,  mean, 
and  high  estimates  of  recruitment  and 
the  number  of  age  1  fish.  The  Committee 
chose  to  set  the  quota  and  other 
restrictions  based  upon  the  low  estimate 
of  recruitment  for  several  reasons. 

First,  the  stock  is  composed  primarily 
of  age  0-2  fish,  and  the  fishery  relies 
heavily  on  incoming  recruitment 
Because  1994  stock  size  is  derived 

f)rincipally  from  estimated  recruitment 
evels  for  1993  and  1994,  overestimates 
in  recruitment  would  result  in  quotas 
that  would  exceed  the  target  fishery 
mortality  rate  (F  level). 

Second,  the  probabiUty  of  achieving 
the  target  F  level  is  higher  at  the  lower 
harvest  level.  NMFS  staff  estimate,  that 
there  is  an  80  percent  probability  that 
the  proposed  level  of  26.7  million  lbs 
(12.1  million  kg)  will  achieve  the  target 
F  level.  The  probability  dropped  as 
higher  quota  levels  were  analyzed. 

Thira,  the  estimate  of  the  stock  size  in 
1993  and  1994  assxunes  that:  The  1993 
quota  is  not  exceeded:  all  landings  are 
reported:  and  discard  rates  do  not 
increase.  Unreported  commercial 
landings,  highgraded  catches,  dumping 
by  commercial  fishermen,  and 
noncompUance  by  recreational 
fishermen  would  all  increase  mortality 
rates.  Such  an  increase  in  mortality  - 
would  undermine  the  assumptions  used 
to  predict  the  estimated  stock  size  for 
1993  and  1994  and  call  into  question 
the  actual  estimate  itself. 

Fourth,  the  FMP  specifies  that  the 
target  fishing  mortality  rate  will  be 
further  reduced  in  1996  (to  0.23).  If  a 
conservative  quota  level  is  implemented 
in  1994,  and  if  recruitment  in  1993/94 
exceeds  the  assumed  level,  then 
spawning  stock  biomass  will  increase  at 
a  rate  faMet  than  estimated.  Larger  stock 


sizes  in  1996  would  provide  for  a  larger 
quota  that  would  minimize  the  impacts 
of  the  additional  reduction  in  fishing 
mortality  rate  on  fishermen. 


state  according  to  the  percentage  shares 
specified  by  Amendment  4  to  the  FMP 
(September  24, 1993;  58  FR  49937). 
These  state  allocations  do  not  refiect  the 

-.  J  „      .fs    ^  adjustments  required  under  §  625.20  if 

^Proposed  Specifications  ^ggg  i^^^  exceed  the  quota  for  any 

The  Committee  reviewed  the  data  state.  A  notification  of  allocation 

available  and  made  the  following  adjustment  will  be  published  in  the 

recommendations  which  are  hereby  the  Federal  Register  if  such  an  adjustment 

proposed  specifications  for  1994:  (1)  A  is  necessary, 
coast  wide  harvest  limit  of  26.7  million 

lbs  (12.1  million  kg);  (2)  a  coastwide  TABLE  1  .—1 994  STATE  COMMERCIAL 
commercial  quota  of  16  miUion  lbs  (7.3  QUOTAS  (PROPOSED) 

million  kg):  (3)  a  coastwide  recreational 
harvest  limit  of  10.7  million  lbs  (4.8 
million  kg);  (4)  no  change  from  the 
present  minimum  commercial  fish  size 
of  13  inches  (33  cm);  (5)  no  change  in 
the  present  minimum-mesh  size 
restriction  of  S'A-inch  diamond  (14.0 
cm)  or  6-inch  square  (15.2  cm);  and  (6) 
no  change  in  the  present  minimum 
recreational  fish  size  of  14  inches  (35.6 
cm). 

Recreational  catch  data  for  1993  will 
not  be  available  until  early  in  1994,  and 
the  Committee  will  consider 

modifications  to  the  recreational  „.      ._      . 

possession  limit  and  recreational  season  »-J***    *•*  *"*  

after  a  review  of  that  information.  It  is  This  action  is  authorized  by  50  CFR 

possible  that  the  1993  catch  limit  will  part  625  and  complies  with  the  National 

be  exceeded  due  to  noncompliance  by  Environmental  Policy  Act.  The 

several  states  (CT,  MD,  VA.  NC)  with  Committee's  recommendation  is  to 

the  possession  limit  and/or  recreational  include  supporting  documents,  as 

season.  These  four  states  accounted  for  appropriate,  concerning  the 

35  percent  of  the  recreational  landings  environmental  and  economic  impacts  of 

during  the  years  1980-89.  If  this  is  the  the  proposed  action.  An  Environmental 

case  and  the  Committee  recommends  Assessment  (EA)  was  prepared  to 

modifications  to  the  recreational  analyze  the  impacts  and  consequences 

measxires,  a  proposed  r\ile  will  be  of  the  alternative  quota  levels 

published  to  notify  the  public  and  considered. 

obtain  comments.  Authority:  16  U.S.C.  1801  et  seq. 

Furthermore,  the  coastwide  _        ^ 

commercial  quota  is  allocated  by  states  List  of  Subjects  in  50  CFR  Part  625 
according  to  S  625.20.  This  proposed  Fisheries,  Reporting  and 

rule  sets  forth  the  Regional  Director's  recordkeeping  requirements, 
determination  that  a  commercial  quota  r»  .  j  T^        i.    ...««, 

equal  to  16  milUon  lbs  (7.3  million  kg)  ^^^'^-  December  1. 1993. 

is  necessary  to  assure  that  the  specified  Nancy  Foster, 

fishing  mortahty  rates  are  not  exceeded.  Deputy  Assistant  Administrator  for  Fisheries. 

Table  1  presents  the  proposed  1994  NaUonal  Marine  Fisheries  Service. 

commercial  quota  (16.0  miUion  lbs,  7.3  PR  Doc.  93-29765  Filed  12-1-93;  3:19  am) 

million  kg)  apportioned  among  each  biujnq  code  a6i»-32-« 


State 

Share  (%) 

1994  quota 
(pounds) 

ME 

NH  

MA „ 

Rl 

0.04756 
0.00046 
6.82046 

15.68298 
2.25708 
7.764699 

16.72499 
0.01779 
2.03910 

21.31676 

27.44584 

7.612 

74 

1.091.653 

2,510,149 

CT 

361.258 

NY  

1,223.943 

NJ  

2.676.928 

DE  

2.847 

MD 

326.369 

VA 

3.411,867 

NC  

4.392.860 
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rulings,  delegations  of  authority,  filing  of 
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DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

December  1, 1993. 

The  Department  of  Agriculture  has 
submitted  to  0MB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extension,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection. 

(2)  Title  of  the  information  collection. 

(3)  Form  number(s),  if  applicable; 

(4)  How  often  the  information  is 
requested; 

(5)  Who  will  be  required  or  asked  to 
report; 

(6)  An  estimate  of  the  number  of 
responses; 

(7)  An  estimate  of  the  total  number  of 
hours  needed  to  provide  the 
information; 

(8)  Name  and  telephone  nujnber  of 
the  agency  contact  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA,  OIRM,  Room  404-W  Admin. 
Bldg..  Washington,  DC  20250.  (202) 
690-2118. 

New  Collection 

•  Rural  Electrification  Administration 
Pre-loan  PoUcies  and  Procedures  for 

Electric  Loans 
On  occasion 
Small  businesses  or  organizations;  75 

responses;  300  hours 
Sue  Arnold.  (202)  690-1078 

•  Rural  Electrification  Administration 
State  Telecommimications 

Modernization  Plan 


On  occasion   ' 

Small  businesses  or  organizations:  350 
responses;  21.000  hours 

Gary  Allan,  (202)  720-0729 
•  Soil  Conservation  Service 

7  CFR  part  623,  Emergency  Wetlands 
Reserve  Program 

SCS-LTP-8,  5CS-LTP-9,  SCS-LTP-10 

One  time  program 

Individuals  or  householdsr  Farms:  450 
responses;  525  hours 

Donald  L.  Butz,  (202)  720-1869. 
Donald  E.  Hulcher, 
Deputy  Department  Clearance  Offtcer. 
IFR  Doc.  93-29814  Filed  12-6-93;  8:45  am) 
BUJJNG  COOE  S«10-01-M 


DEPARTMENT  OF  COMMERCE 

National  Telecomnninlcatlons  and 
Information  Administration 

Public  Hearing  on  Universal  Service 
and  the  National  Information 
infrastructure 

The  National  Telecommunications 
and  Information  Administration  (NTIA) 
and  the  New  Mexico  State  Corporation 
Commission  (NMSCC)  will,  in 
conjxmction  with  the  FCC,  hold  a  public 
hearing,  titled  "Communications  and 
Information  for  All  Americans: 
Universal  Service  for  the  Twenty-first 
Centiuy,"  in  Albuquerque,  New  Mexico 
at  the  Technical  Vocational  Institute 
(Smith  Brasher  Hall)  on  December  16, 
1993,  fitjm  8  a.m.  to  5:30  p.m. 

To  register  for  attending  the  hearing, 
fax  or  mail  to  Yvette  Barrett,  NTIA, 
Room  4888,  Herbert  C.  Hoover  Building, 
14th  and  Constitution  Ave.  NW., 
Washington,  DC  20230,  fax  (202)  482- 
6173,  on  or  before  December  8, 1993, 
the  following  information:  name,  title, 
company/affiliation,  address,  telephone 
number,  &x  number,  areas  of  interest, 
and  whether  written  testimony  is 
intended  to  be  provided  for  the  record. 

This  information  may  also  be 
communicated  electronically  through 
the  NTIA  Bulletin  Board  at  (202)  482- 
1199. 

FOR  FURTHER  INFORMATKM  CONTACT: 
James  McConnaughey,  (202)  482-1880, 
Office  of  Policy  Ainalysis  and 
Development 


Dated:  December  1. 1993. 
Aiden  Abbott. 
Chief  Coujise/. 

[FR Doa  93-29860 Filed  12-6-93;  845 am) 
MUMQ  COOC  aB1»-«0-^ 


COMMISSION  ON  IMMIGRATION 
REFORM 

Los  Angeles  Hearing 

AGENCY:  U.S.  Coimnission  on 

Immigration  Reform. 

ACTION:  Announcement  of  hearing. 

SUMMARY:  Tliis  notice  announces  a 
public  hearing  of  the  Commission  on 
Immigration  Reform.  The  Commission 
was  estabUshed  by  the  Immi^ation  Act 
of  1990  imder  section  141.  The'mandate 
of  the  Commission  is  to  review  and 
evaluate  the  impact  of  U.S.  inunigration 
policy  and  transmit  to  the  Congress  a 
report  of  its  findings  and 
recommendations.  The  Commission's 
first  report  to  Congress  is  due  on 
September  30. 1994. 

The  Commission  will  hear  testimony 
bom  elected  officials  at  the  state,  county 
and  dty  levels.  The  focus  of  the  hearing 
will  be  the  impact  of  legal  and  illegal 
immigration  on  Los  Angeles  and  the 
surrounding  metropolitan  area. 
DATES:  7-9:30  p.m. 

AOORESSES:  U.S.  District  Court  House, 
312  N.  Spring  Street,  Court  Room  #4, 
Los  Angeles,  CA. 
FOR  FURTHER  INFORMATION  CONTACT.  Beth 

Malks  or  Deborah  Waller.  Telephone: 
(202)  673-5348. 

Dated:  November  30, 1993. 
Susan  Forbes  Martin, 
Executive  Director. 
[FR  Doc.  93-29763  Filed  12-ft-93;  8:45  am] 

BIUJNGC006  aS20-«7-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  import  Restraint 
Limits  for  Certain  Cotton,  Wool,  Man- 
Made  Rber,  Silk  Blend  and  Other 
Vegetable  Flt>er  Textile  Products 
Produced  or  Manufactured  In  Bahrain 

December  1, 1993. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 
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action:  Issuing  a  directive  to  the 
Conunissioner  of  Customs  establishing 
limits  for  the  new  agreement  year. 

EFRCTTVE  DATE:  January  1, 1994. 
FOR  FURTHER  MFORMATION  CONTACTS 
Jennifer  Tallarico,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  De{>aTtment  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  MFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C  1854). 

The  Bilateral  Textile  Agreement, 
effected  by  exchange  of  notes  dated 
April  4. 1993  and  June  9. 1993,  between 
the  Governments  of  the  United  States 
and  Bahrain  establishes  limits  for  the 
period  beginning  on  January  1, 1994  and 
extending  through  December  31, 1994. 

A  copy  of  the  current  bilateral 
agreement  is  available  from  the  Textiles 
Chvision,  Bureau  of  Economic  and 
Business  Affeirs,  U.S.  Department  of 
State,  (202)  647-3889. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976. 
published  on  November  23, 1992). 
Information  regarding  the  availability  of 
the  1994  CORRELATION  will  be 

{lublished  in  the  Federal  Register  at  a 
ater  date. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Unplementation  of  Textile 
Agreements 

December  1, 1993. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956, 
as  amended  (7  U.3.C.  1854);  pursuant  to  the 
Bilateral  Textile  Agreement,  effected  by 
exchange  of  notes  dated  April  4, 1993  and 
June  9, 1993,  between  the  Governments  of 
the  United  States  and  Bahrain;  and  in 


accordance  with  the  provisions  of  Executive 
Order  11651  of  March  3, 1972.  as  amended. 
you  are  directed  to  prohibit,  effective  on 
January  1, 1994,  entry  into  the  United  States 
for  consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textile  products  in  the 
following  categories,  produced  or 
manufactured  in  Bahrain  and  exported 
during  the  twelve-month  period  beginning  on 
January  1. 1994  and  extending  through 
December  31, 1994,  in  excess  of  the  following 
levels  of  restraint: 


Category 

Twelve-month  restraint 
Umit 

Qroupl 

237,  239,  330-336, 

31.800.000  square  me- 

338. 339,  340- 

ters  equivalent. 

342,  345.  347. 

348-354,359. 

431-436,438- 

440.442-448. 

459.  630-636. 

638.  639.  640- 

647.  648.  649, 

650-654.  659, 

831-836.  838. 

839,  840,  842- 

847.850-852. 

858,859. 

Subleveis  In  Group  1 

338/339  

441 .867  dozen. 

34a'640  

212,000  dozen  <A 

wt^ch  not  more  than 

153,000  dozen  shall 

b«  in  Categories 

340-Y/640-Y ' 

^Category  340-Y;  only  HTS  numbers 
6205.202015.  6205.20.2020.  6205.20.2046. 
620S.20.20S0  and  6205.20.2060;  Category 
640-Y:  only  HTS  numbers  6205.30.2010, 
6205.30.2020,  6205.30.2050  and 

6205.30.2060. 

Imports  charged  to  these  category  limits  for 
the  period  January  1, 1993  through  December 
31, 1993,  shall  be  charged  against  those 
levels  of  restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  pursuant  to  the 
provisions  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  Bahrain. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  a&irs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 
Rita  D.  Hayes, 

Chainnan,  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc  93-29857  Filed  12-6-93;  8:45  am) 
BtUMQ  COOe  3810-OR-r 


Adjustment  of  an  Import  Umit  for 
Certain  Cotton  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  In  Bahrain 

Novei^r,30. 1993. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  increasing  a 

Uinit. 

EFFECTIVE  DATE:  December  8,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Tallarico,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  current  limit  for  Categories  340/ 
640  is  being  increased  for  carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976, 
published  on  November  23. 1992).  Also 
see  58  FR  11219,  published  on  February 
24, 1993. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 
November  30, 1993. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  February  19, 1993,  by  the 
Chainnan,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textile  products,  produced  or 
manubctured  in  Bahrain  and  exported 
during  the  twelve-month  period  which  began 
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ion  January  1. 1993  and  extends  through 
December  31. 1993. 

j    Effective  on  December  8. 1993.  you  are 
{directed  to  to  increase  the  current  limit  for 
jCategories  340/640  to  212.000  dozen  >,  as 
irovided  under  the  terms  of  the  cxirrent 
ilateral  agreement  between  the  Governments 
if  the  United  States  and  Bahrain. 
The  Committee  for  the  Implementation  of 
jTextile  Agreements  has  determined  that  this 
faction  falls  within  the  foreign  affairs 
exception  to  the  rulemakyig  provisions,  of  5 
U.S.C.  553(a)(1). 
I    Sincerely, 

Rita  D.  Hayes. 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

|FR  Doc.  93-29858  Filed  12-6-93;  8:45  am) 

ILUNC  CODE  3510-OA-F 


E 


kdjustment  of  an  Import  Limit  for 
Certain  Cotton,  Man-Made  Rber,  Silk 
^lend  and  Other  Vegetable  Rber 

fextile  Products  Produced  or 
lanufactured  in  Thailand 
ovember  30. 1993. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

iCTION:  Issuing  a  directive  to  the 
bmmissioner  of  Customs  adjusting  a 
imit. 


EFFECTIVE  DATE:  December  8. 1993. 

won  FURTHER  INFORMATION  CONTACT:  Ross 

Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
ll)epartment  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  this  Umit,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(|202)  927-6717.  For  information  on 
embargoes  and  quota  re-openings,  call 
(J202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 
J  Authority:  Executive  Order  11651  of  March 
a.  1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  cvirrent  hmit  for  Group  U  is  being 
increased  for  carryover. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976, 
published  on  November  23, 1992).  Also 
see  57  FR  53475,  published  on 
November  10, 1992. 
'   The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 


I  The  limit  has  not  bam  adtvutad  to  account  for 
I  lay  imports  exported  after  December  31, 1992. 


of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Rita  D.  Hayee, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Comipittee  for  the  Implementation  of  Textile 
Agreements 

November  30, 1993. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  4. 1992,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Thailand  and 
exported  during  the  twelve-month  {>eriod 
which  began  on  January  1, 1993  and  extends 
through  December  31, 1993. 

Effective  on  December  8, 1993,  you  are 
directed  to  amend  further  the  November  4, 
1992  directive  to  increase  the  1993  Group  II 
(Categories  237,  239,  330-359.  431-459.  630- 
659  and  831-659,  as  a  group)  limit  to 
207,451,253  square  meters  equivalent ',  as 
provided  under  the  terms  of  the  current 
bilateral  textile  agreement  between  the 
Governments  of  the  United  States  and 
Thailand. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  93-29859  Filed  12-6-93;  8:45  am) 
ULUNO  cooc  ssio-on-F 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Corps  of  Engineers 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  a  Public  Golf  Course  and 
Residential  and  Commercial 
Development  in  Jefferson  Parish.  LA 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
New  Orleans  District,  DOD. 
ACTION:  Notice. 

SUMMARY:  The  U.S.  Army  Corps  of 
Engineers,  New  Orleans  District  (NOD) 
wiU  prepare  an  Environmental  Impact 
Statement  (EIS)  Disclosing  the  effects  of 
the  Estelle  Plantation  Partnership's 


I  The  Umit  hat  not  been  edltuted  to  account  for 
any  imporU  exported  after  Dw»nb«r  31, 1992. 


(Estelle)  plan  to  construct  a  pubUc  golf 
course  and  about  700  individual 
residences  by  placing  fill  in  a  643-acre 
wetland  site  subject  to  Federal 
regulation  near  Marrero,  Jefferson 
Parish,  Louisiana.  Estelle  applied  to  the 
NOD  for  the  necessary  Federal  permit 
and  was  subsequently  informed  that  the 
project's  scope  and  probable  impacts 
required  NOD  to  prepare  an  EIS  before 
rendering  a  decision  on  the  requested 
permit.  Preparation  of  the  EIS  will  be 
coordinated  with  Federal,  state  and 
local  governmental  agencies, 
environmental  groups,  landowners  and 
interested  parties.  Ail  comments 
received  aboutlhe  DEIS  will  be 
considered  wheif  preparing  the  Final 
EIS.  The  EIS  will  be  a  major  source  of 
information  the  NOD  considers  in  its 
evaluation  of  the  requested  permit. 

FOR  FURTHER  INFORMATION  CONTACT: 

Questions  regarding  Estelle's  project 
may  be  directed  to  Mr.  Thomas  C. 
Carrere,  Estelle  Planatation  Partnership, 
111  Veterans  Boulevard,  suite  1150, 
Metairie,  Louisiana  70005,  telephone 
(504) 832-4161. 

Questions  regarding  the  permit 
application  may  be  directed  to  Dr.  James 
Barlow  or  Ms.  Julie  Dorcey,  CELMN- 
OI>-SE.  Department  of  the  Army,  Corps 
of  Engineers — New  Orleans  District, 
P.O.  Box  60267,  New  Orleans,  Louisiana 
70160,  telephone  (504)  862-2250  or 
(504)862-1581. 

Questions  regarding  the  EIS  may  be 
directed  to  Mr.  Robert  Bosenberg, 
CELMN-PD-RS.  Department  of  the 
Army,  Corps  of  Engineers — New 
Orleans  District,  P.O.  Box  60267,  New 
Orleans,  Louisiana  70160,  telephone 
(504) 862-2522. 

SUPPLEMENTARY  INFORMATION: 
1.  Estelle's  Project  Concept 

Estelle  asserts  that  in  the  New  Orleans 
metropolitan  area,  and  especially 
Jefferson  Paris,  there  is  a  need  for 
housing  and  a  separable  need  for  public 
golfing  facilities.  Estelle  claims  that  by 
combining  the  two  components  into  a 
single  project,  both  needs  are  addressed 
and  a  product  is  created  that  is  more 
desirable  and  marketable  than  the 
individual  components.  The  golf  course 
would  be  a  public  (municipal)  facility 
operated  by  Jefferson  Parish  under  a 
long-term  agreement.  Construction  of 
the  course  would  begin  immediately 
after  the  site  is  prepared  and  should  be 
completed  in  two  years.  Approximately 
700  individual  houses  would  be 
constructed  in  several  phases  over  a  5- 
to  10-year  period.  Work  on  phase  one 
should  begin  shortly  after  the  site  is 
prepared. 
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2.  Estdle's  Site 

Estelle's  sitB  is  near  Marrero,  in 
Jefferson  Parish,  about  10  miles 
southwesterly  from  New  Orleans,  ^ 

Louisiana,  and  is  within  the  New 
Orleans  Standard  Metropolitan 
Statistical  area  (SMSA).  A  levee  system 
protects  Estelle'a  site  and  other 
properties  from  tidal  flooding.  A 
pumping  system  influences  water  levels 
withinthe  levee  system.  Properties 
within  the  levee  system  are  nearly  all 
wetlands. 

The  site  consists  of  about  350  acres  of 
fresh  marsh,  250  acres  of  wooded 
swamp  and  43  acres  of  bottom  land 
hardwoods.  Filling  these  wetlands  is  an 
activity  subject  to  the  regulatory 
authority  of  the  Corps  of  Engineers 
pursuant  to  Section  404  of  the  Clean 
Water  Act.  Estelle  plans  to  use  about 
1,064,000  yards  of  fill  to  raise  the 
elevation  to  a  final  grade  just  above  sea 
level.  About  12  months  is  needed  to 
prepare  the  site  for  construction. 

3.  Status  of  Estelle's  Permit  Application 

Estelle  completed  their  application  in 
December  1992.  The  NOD  issued  the 
public  notice  announcing  the  project 
and  requesting  public  comment  in 
February  1993.  They  then  completed  a 
preliminary  review  of  public  comments 
and  enviroiunental  impacts,  and 
concluded  that  the  project  could  have 
significant  environmental  impacts.  The 
NOD  informed  Estelle  in  July,  1993  of 
the  need  to  prepare  an  EIS  before 
rendering  a  decision  on  the  requested 
permit. 

4.  Alternatives 

Alternatives  evaluated  in  the  EIS  will 
include: 

1.  No-action  (no  project). 

2.  Estelle's  project. 


3.  Design  variations  of  Estelle's 
project. 

4.  Estelle's  concept  located  elsewhere 
in  the  SMSA;  and  at  Estelle's  site  and 
elsewhere  in  the  SMSA. 

5.  Only  a  public  golf  coitfse,  as  well 
as. 

6.  Only  a  residential  housing  project. 

5.  NOD'S  Scoping  Process 

A  public  scoping  meeting  will  be  held 
to  help  determine  issues  to  be  included 
in  the  EIS.  Informal  meetings  will  be 
held  to  update  interested  parties  and  to 
collect  inifbrmation. 

Significant  issues  to  be  addressed  in 
the  DEIS  will  include  the  impacts  of  the 

Eroposed  project  on  biological,  cultural, 
istoric.  social,  economic,  water  quality, 
and  human  resources.  Specific  issues 
will  be  formulated  based  upon  the 
scoping  process. 


6.  The  Scoping  Meeting 

A  scoping  meeting  is  tentatively 
planned  for  January  1994  at  the 
Jefferson  Parish  Public  School  System 
Administration  Building  (The  Media 
Center),  501  Manhattan  Boulevard. 
Harvey,  Loxiisiana.  The  NOD  will  issue 
a  separate  public  notice  for  the  scoping 
meeting  announcing  the  date  and  time 
of  the  meeting,  information  on  the 
meeting  format  and  the  date  when  the 
comment  period  will  close. 

The  purpose  of  a  public  scoping 
meeting  is  to  allow  the  general  public. 
Federal,  state  and  local  governmental 
agencies,  landowners,  environmental 
groups  and  other  interested  parties  an 
opportunity  to  assist  the  NOD  in 
identifying  significant  issues  to  be 
addressed  in  the  DEIS.  Written 
comments  will  be  accepted  at  least  until 
the  close  of  business  on  the  10th  day 
following  the  scoping  meeting. 


All  verbal  and  written  comments 
received  at  the  meeting  and  written 
comments  received  through  the 
comment  period  will  be  reviewed, 
compiled  and  assessed.  The  NOD  will 
prepare  a' doping  document 
summarizing  the  comments  received 
and  make  that  scoping  document 
available  to  all  meeting  participants. 

Availability  of  the  DEIS 

The  DEIS  is  scheduled  to  be  available 
for  public  review  during  December 
1994.  The  exact  scope  of  the  DEIS  and 
the  need  and  timing  for  necessary 
studios  will  not  be  finally  determined 
until  after  the  public  scoping  meeting. 
These,  or  other  factors,  may  affect  the 
date  the  DEIS  is  ultimately  made 
available  for  public  review  and 
comment. 
Kenneth  L.  Denton, 
Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  93-29811  Filed  12-6-93;  8;45  am] 
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Corps  of  Engineers 

Notice  of  Availability  of  U.S.  Patents 
for  Noivexdusive,  Exclusive  or 
Partially  Exclusive  Licensing 

AGENCY:  U.S.  Army  Corps  of  Engineers, 

DOD. 

ACTION;  Notice. 

In  accordance  writh  37  CFR  404.6, 
announcement  is  made  of  the 
availability  of  the  following  of  the 
following  U.S.  patents  for  non- 
exclusive, exclusive  or  partially 
exclusive  licensing.  All  of  the  listed 
patents  have  been  assigned  to  the 
United  States  of  America  as  represented 
by  the  Secretary  of  the  Army, 
Washington,  DC. 


Patent  No. 


4.375.026 

4.399.346 

4.445,989 

4.446.354 

4.489.531 

4.571,985 

4.712,429 

4,736.532 

4.757,654 

4.797.026 

4.830,051 

4.854,396 

4.912.853 

4.944,543 

4.946,570 

4.961,463 

5.055.169 

5.060.521 

5.062,120 

5.062.303 

5,065.958 


Tltte 


WeW  Quality  Monitor 

Optoelectronic  Weld  Travel  Speed  Sensor 

Ceramic  Anodes  for  Corrosion  Protection ~ - 

Otoelectronic  Weld  Evaluation  System  ^.. - 

Environmentally  Adaptable  Roof » 

Method  and  Apparatus  tor  Measuring  the  Hydraulic  Conductivity  of  Proous  Materials  

WffKlscreen  and  Two  Microphone  Configuration  for  Blast  Noise  Detection 

Method  of  Calibrating  an  Optical  Measuring  System 

Bilstef  Pressure  Relief  Valve — 

Expandable  Sand-Grtd  for  Stabilizing  an  Undersurface  

Rotary  RHIng  and  Emptying  Valve  

Pivoting  Cutter  tor  Ice  Coring  Auger  - ~~ •• 

Reticle  Plate  and  Method  tor  Establishnnent  of  a  North-Oriented  or  Sooth-Oriented  Line  by  Circumpolar  Orientation 

Ice  Auger  Extractor  for  Retrieving  Augers  or  Similar  Devices  from  a  Bore  Hole 

Ceramic  Coated  Strip  Anodes  for  Cathodic  Protection 

ThermosyptKxi  Condensate  Return  Device  ~ 

Method  of  Making  Mixed  Metal  Oxide  Coated  Substrates  

Reverse-Direct  Stress  Testing  Device 

Underwater  Frazil  Ice  Detector _ - 

Encapsulated  Actuator  for  Testing  of  Spedmens 

Helicopter  Soft  Snow  Landing  Aid 


Issue  date 


02/22/83 

08/16/83 

05/01/84 

05/01/84 

12/25/84 

02/25/87 

12/15/87 

04/19/88 

07/19/88 

01/10/89 

05/16/89 

08/08/89 

04/03/90 

07/31/90 

08/07/90 

10/09/90 

10/08/91 

10«9«1 

10/29/91 

11/05/91 

11/19/91 


IPatant  No. 


5.083.883 
5.085.527 
5,092.245 
5.117.065 
5.128.882 
5,153.524 
5.176,466 
5,178,361 
5.178,490 
5,199,812 
5.202.034 
5.211.700 
5.214.896 
5.222.834 
5.235.559 
5.239.125 
5.241.132 
5.245.771 
5.246.862 
5.248.200 
5.250.192 
5.252.266 
5.255.993 


TWe 

Lockable  Pushbutton  Pin  Coupler 

Computer  Controlled  Microwave  Oven  Water  Content  Oetermlnatton  

Exploeive  Stemming  Device 

Method  of  Joining  Shielding  Used  for  Minimizing  EMI  or  RFI.  and  the  Joint  Formed  by  the  Mathod  ..'...". 

Device  for  Measuring  Reflectance  and  Ruorescence  of  In-situ  Soil  

Testing  Electromagnetic  Shielding  Effectiveness  of  Shielded  Enclosures  

Revetment  Unit  and  Method  for  Protecting  Shoreline  or  Waterway 

Ball  Valve  Control  

Wicket  Dam  Lifting  Module ZI!"".!!""!! 

Hydraulic  Rxed  Strut  Game  L.!™!.!!!!".!! 

Apparatus  and  Method  for  Removing  Water  from  Aqueous  Sludges """"""'"""""""Z 

Movable  Dam  Gate  for  Regulating  Water  In  a  htavigable  Pass „ 

Used  Tire  Construction  Block 

Collapsible  Safety  Prop  tor  Waterway  Dams .!!!""""! 

Method  and  Apparatus  for  DetenTHning  Bedload  Thickness  Employing  Standing  Wave  Measurements  .... 

EMl/RFIShlekJ 

Electromagnetcally  ShIeMed  Door 

Trallable  Snow  Plow  for  Off  Road  Use  !.!!!...!!!!!*!"! 

Mettwd  and  Apparatus  tor  tn-situ  Detection  and  Detennlnatkxi  of  SoM  Contaminates \.LK. 

Portable  Asphalt  Stress  and  Strain  Measuring  Device  , 

Sludge  Dewatering  by  Freezing  , 

Control  of  the  Hardening  of  Binders  and  Cements 

Push  Button  Coupler  !..!.!!!.".!"!!! 


Issue  date 


01/28/92 
02/04/92 
03/03/92 
05/26/92 
07/07/92 
10A)6/92 
01/05/93 
01/12/93 
01/12/93 
04A)6/93 
04/13/93 
05/18/93 
06A)1/93 
06/29/93 
08/10/93 
08/24/93 
08/31/93 
09/21/93 
09/21/93 
09/28/93 
10/05/93 
10/12/93 
10/26/93 


ADDRESSES:  Director,  Humphreys 

Engineer  Center  Support  Activity,  Office 

of  Counsel,  Kingman  Building,  Fort 

Belvoir,  Virginia  22060-5580. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  L.  Howland  or  Alease  J.  Berry, 

telephone  (703)  355-2160. 

Kenneth  L.  Denton, 

Army  Federal  Register  Liaison  Officer. 

[FR  Doc.  93-29810  Filed  12-6-93:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

bfflce  of  Fossil  Energy 
[FE  Docket  No.  93-11  fr-NQ] 

Cascade  Natural  Gas  Corp.;  Long- 
Term  Authorization  to  Import  Natural 
Gas  From  Canada 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  order. 


SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Cascade  Natural  Gas  Corporation  long- 
term  authorization  to  import  up  to 
tO.OOO  MMBtu  of  natural  gas  per  day 
from  Canada  over  a  term  commencing 
on  the  date  of  the  order  and  ending 
6ctober  31, 1998. 

!  This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue  SW.,  Washington,  DC  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  hoUdays. 
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Issued  in  Washington.  DC,  November  18. 
1993. 

Clifford  P.  Tomauewsld. 

Director,  Office  of  Natural  Gas,  Office  of  Fuels 
Programs,  Office  of  Fossil  Energy. 
(FR  Doc.  93-29846  Filed  12-6-93;  8:45  am) 
BiuMO  cooe  M«o-oi-r 


Energy  Information  Administration 

Nuclear  and  Uranium  Data  Program 
Package  Forms  EIA-254,  EIA-851.  and 
ElA-^8 

AGENCY:  Energy  Information 
Administration,  Energy. 

ACTION:  Notice  of  proposed  changes  to 
Forms  EIA-254.  "Aimual  Report  on 
Status  of  Reactor  Construction,"  EIA- 
851,  "Domestic  Uranium  Mining 
Production  Report,"  and  EIA-858, 
"Uranium  Industry  Annual  Survey,"  for 
the  collection  of  1994  data  and 
solicitation  of  comments. 

SUMMARY:  Under  its  continuing  effort  to 
reduce  paperwork  and  survey  burden 
for  respondents  (as  required  by  the 
Paperwork  Reduction  Act  of  1980,  Pub. 
L.  96-511,  44  U.S.C.  3501  et  seq),  the 
Energy  Information  Administration 
(EIA)  conducts  a  consultation  program 
to  provide  the  general  public  and  other 
Federal  agencies  an  opportimity  to 
comment  on  proposed  and  continuing 
reporting  forms  for  its  surveys.  This 
program  helps  to  ensure  that  data 
requested  can  be  provided  in  the 
desired  format,  reporting  burden  is 
minimized,  reporting  forms  are  clearly 
understood,  and  that  the  impact  of 
collection  requirements  on  respondents 
can  be  properly  assessed.  Currently,  EIA 


is  soliciting  comments  concerning 
proposed  changes  to  Forms  EIA-254. 
"Annual  Report  on  Status  of  Nuclear 
Construction,"  EIA-851,  "Domestic 
Uranium  Mining  Production  Report," 
and  EIA-658,  "Uranium  Industry 
Annual  Survey,"  for  the  collection  of 
1994  data. 

DATES:  Written  comments  must  be 
submitted  within  30  days  of  the 
pubUcation  of  this  notice.  If  you 
anticipate  that  you  will  be  submitting 
comments  but  find  it  difficult  to  do  so 
within  the  period  of  time  allowed  by 
this  notice,  you  should  advise  the 
contact  listed  below  of  your  intention  to 
do  so  as  soon  as  possible. 
ADDRESSES:  Send  comments  to  Luther 
Smith;  Energy  Information 
Administration,  U.S.  EI-522,  U.S. 
Department  of  Energy,  Washington,  DC 
20585.  Phone  (202)  254-5565. 
FOR  FURTHER  INFORMATION  OR  TO  OBTAIN 
COPIES  OF  THE  PROPOSED  FORM  AND 
INSTRUCTIONS:  Requests  for  additional 
information  or  copies  of  the  form  and 
instructions  should  be  directed  to 
Luther  Smith  at  the  address  listed 
above. 
SUPPl£MENTARY  INFORMATION: 

I.  Background 

II.  Current  Actions 

III.  Request  for  Comments 

I.  Background 

In  order  to  fulfill  its  responsibilities 
under  the  Federal  Energy 
Administration  Act  of  1974  (Pub.  L.  93- 
275)  and  the  Department  of  Energy 
(DOE)  Organization  Act  (Pub.  L.  95-91). 
the  Energy  Information  Administration 
is  obliged  to  carry  out  a  central, 
comprehensive,  and  unified  energy  data 
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and  information  program  which  will 
collect,  evaluate,  assemble,  analyze,  and 
disseminatrf^riodic  data  and 
information  related  to  energy  resources 
and  reserves,  availability,  production,  ^ 
demand,  technology,  and  economic  and 
statistical  information  related  to  the 
adequacy  of  domestic  energy  resources 
and  production  capability  to  meet  the 
Nation's  near-  and  longer-term  future 

needs. 

The  Form  ElA-254  collects  data  on 
nuclear  power  plants  planned  or  under 
construction,  including  plant 
ownership,  design  capacity,  status, 
costs,  and  construction  schedules  and 
milestone  dates. 

The  Form  ElA-651  collects  data  on 
uranium  production  at  conventional 
mills  and  nonconventional  plants 
(byproduct  recovery  and  in-situ  leach 

plants). 

The  Form  EIA-858  collects  data  on 
uranium  raw  materials  activities 
(Schedule  A)  and  uranium  marketing 
(Schedule  B). 

Data  collected  on  these  forms  provide 
a  comprehensive  statistical 
characterization  of  the  domestic  nuclear 
industry  in  these  areas:  new  nuclear 
power  plant  construction  activity, 
capacities  of  nuclear  power  plants 
planned  and  under  construction. 
uranium  reserves,  potential  future 
requirements  for  uranium  production 
and  enrichment  facilities,  uranium 
concentrate  production,  status  of  the 
industry's  annual  activities,  and 
information  about  industry  plans  and 
commitments. 

Published  data  from  these  surveys  are 
used  by  the  Congress,  Federal  and  State 
agencies,  the  uranium  and  electric- 
utility  industries,  and  the  general 
public.  Published  data  appear  in  the  EIA 
publications,  "World  Nuclear  Capacity 
and  Fuel  Cycle  Requirements," 
"Uranium  Purchases  Report."  "Uranium 
Industry  Annual."  and  the  "Annual 
Energy  Review." 

n.  Current  Actions 

There  are  no  changes  to  the  data 
elements  collected  on  Form  EIA-254  or 
to  Schedule  A  of  Form  EIA-858. 

Summary  of  Changes 

For  the  collection  of  1994  data,  the 
ElA-851  will  collect  uranium 
production  data  on  a  quarterly  basis 
instead  of  a  monthly  basis  as  previously 
done.  The  frequency  of  reporting  of 
EIA-851  data  will  remain  quarterly.  The 
"Provisions  Regarding  the 
Confidentiality  of  Information"  section 
of.the  EIA-851  instructions  has  been 
modified  to  expand  the  type  of 
information  that  would  be  releasable 
(see  details  below).  The  EIA  maintains 


that  the  release  of  these  data  would  not 
competitively  harm  responding  firms. 

For  Schedule  A  of  Form  EIA-BSB.  the 
"Provisions  Regarding  the 
Confidentiality  of  Information"  section 
of  the  EIA-858,  Schedule  A  instructions 
have  been  modified  to  expand  the  type 
of  information  that  would  be  releasable 
(see  details  below).  The  EIA  maintains 
that  the  release  of  these  data  would  not 
competitively  harm  responding  firms. 

For  the  collection  of  1994  data, 
contract/transaction  data  in  Item  1  of 
Schedule  B,  Form  EIA-858,  will  be 
collected  on  a  new  quarterly  form 
(Schedule  M)  with  a  due  date  of  one 
month  after  the  end  of  the  quarter.  This 
increase  in  the  frequency  of  collection 
resulted  from  recent  structural  changes 
in  the  U.S.  uranium  industry  (including 
the  creation  of  the  U.S.  Enrichment 
Corporation  and  the  formation  of  a 
restricted  U.S.  market  resulting  from 
quotas  and  suspension  agreements 
restricting  uranium  imports  from  the 
Republics  of  the  Commonwealth  of 
Independent  States),  and  6t)m  a  recent 
uranium  requirements  review 
conducted  by  EIA,  in  which  Federal, 
industry,  and  public  data  users 
requested  these  data  be  collected  and 
reported  more  frequently  than  aimually. 
The  EIA  plans  to  publish  these  uranium 
contract/transaction  data  quarterly  in 
aggregate  form  along  with  quarterly 
uranium  production  figures  in  a  new 
report.  Item  1  will  also  be  modified  as 
described  below.  Items  2  through  6  of 
Schedule  B  will  continue  to  be  collected 
on  an  annual  basis  with  modifications 
as  described  below. 

Detailed  Description  of  Changes 

The  following  is  a  detailed 
description  of  proposed  changes  to 
Schedule  B  of  Form  EIA-858  for 
collection  of  1994  data: 


For  Item  1  (Contract) 

Item  1  will  be  deleted  from  Schedule 
B  of  Form  EIA-858.  These  data 
concerning  new  contracts  and 
transactions  under  existing  contracts 
will  be  reported  on  a  new  quarterly 
form.  Schedule  M.  Schedule  M  will 
incorporate  the  data  elements  ciurently 
collected  in  Item  1  of  Schedule  B  along 
with  the  following  additions  and 
modifications: 

(1)  A  check  off  box  vfiU  be  added  to 
identify  low-enriched  uranium  derived 
from  highly-enriched  uranium 
originating  in  any  of  the  Republics  of 
the  Commonwealth  of  Independent 
States  (aS). 

(2)  llie  identification  of  the  tails  and 
product  assays  for  enriched  uranium 
will  be  added. 


(3)  A  check  off  box  to  identify  CIS 
origin  material  that  has  been 
"grandfathered"  by  the  Department  of 
Commerce  will  be  added.  This  is 
required  to  identify  material  not  affected 
by  the  gumnt  suspension  agreements. 

(4)  A^eck  off  box  to  identify  CIS 
origin  material  that  was  imported  and  to 
which  a  quota  had  been  applied  will  be 
added. 

(5)  A  check  off  box  will  be  added  to 
identify  imported  material  of  QS  origin 
to  which  an  import  duty  was  applied. 
This  will  identify  imports  affected  by 
the  current  suspension  agreements. 

(6)  For  each  unport,  the  U.S.  Customs 
Service  importer  of  record  number  and 
manufacturer's  niunber  will  be  added  so 
that  these  can  be  checked  against 
Bureau  of  the  Census  imports  data  for 
completeness. 

(7)  A  check  off  box  will  be  added  to 
identify  and  differentiate  spot  or  short- 
term  and  long-term  contracts. 

(8)  Respondents  will  be  asked  to 
report  UsOb  in  pounds  and,  natural  UFe 
and  enriched  uraniimi  product  in 
kilograms  versus  the  current  reporting 
of  all  uranium  materials  in  poimds 
UjOg.  This  will  also  affect  the  reporting 
of  prices  which  will  use  these  revised 
units. 

(9)  The  collection  of  pricing 
mechanism  and  price  information  in 
subitems  G,  K,  L  and  M  of  Item  1  will 
be  simplified. 

(10)  The  collection  of  deUveries  in 
sub-Item  J  of  Item  1  will  be  revised  to 
collect  actual  and  expected  (versus  firm 
and  optional  quantities). 

(11)  The  number  of  years  of  deliveries 
requested  in  sub-item  J  of  Item  1  will  be 
modified,  due  to  the  new  qiiarterly 
collection  fiequency,  to  include  the 
current  quarter  of  the  current  year,  the 
remaining  quarters  of  the  current  year, 
and  the  next  5  years  (versus  the  current 
15  years  into  the  future).  Respondents 
reporting  new  contracts  will  be  required 
to  file  data  for  all  of  these  time  periods 
for  the  quarter  in  which  the  new 
contract  was  initiated.  Respondents 
reporting  deliveries  under  existing 
contracts  will  only  be  required  to  report 
the  actual  deliveries  during  the  current 
quarter  of  the  current  year.  All 
respondents  will  update  projected 
deliveries  for  the  next  five  years  for  each 
existing  contract,  once  a  year  at  the  time 
that  they  submit  their  fourth  quarter 
report. 

For  Item  2  (Inventories) 

The  reporting  of  prior  year  data  will 
be  removed  and  the  reporting 
instructions  will  be  modified  to  include 
explicitly  pipeline  and  strategic 
inventories  and  the  reporting  of 
inventories  held  In  custody  agreements/ 
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service  agreements  by  converters, 
enrichers,  and  fabricators  for  foreign 
companies.  Domestic  utilities  will 
continue  to  report  their  uranium 
inventories  held  by  converters, 
enrichers,  and  fabricators. 

For  Items  2,  3,  4  and  5 

The  units  requested,  i.e.  UsOg 
equivalent,  should  be  calculated  using 
the  actual  tails  assay  rather  than  .using 
the  0.20  tails  assays  as  previously  asked 
for  in  the  Schedule  B,  instructions,  Item 
1  subitem  I.J. 

Item  5  (Projected  Enrichment  Feed 
Deliveries  and  Unfilled  Market 
Requirements) 

The  number  of  years  of  projected  data 
requested  annually  will  be  reduced  from 
10  years  to  five  years. 

Item  6  (Uranium  Used  in  Fuel 
Assemblies  in  the  Survey  Year) 

The  reporting  of  prior  year  data  will 
I  be  removed. 

The  "Provisions  for  Confidentiality" 
section  of  the  instruction  for  Form  EIA- 
851  and  Schedules  A  and  B  of  Form 
EIA-858  will  be  modified  as  follows. 

(i)  The  following  information/data 
elements  on  Form  EIA-851  will  not 
treated  as  confidential  by  the  EIA: 

a.  Respondent  company  name, 
address,  dty,  state  and  postal  code  (ZIP) 
(Respondent  Identification). 

b.  Facility  information  (Item  B). 

c.  Uranium  concentrate  production 
data  (Item  C). 

d.  Status  information  (Item  D). 

(ii)  The  following  information/data 
elements  on  Schedules  A  and  B,  Form 
EIA-858,  will  not  be  treated  as 
confidential  by  the  EIA: 

a.  Respondent  company  name, 
address,  dty,  state  and  postal  code  (2^) 
(Respondent  Identification,  page  1). 

b.  Exploration  and  development 
drilling  holes  and  feet  and  projected 
estimates  for  the  following  year  (Item  3). 

c.  Property  Information  (Item  7)  and 
Mill  or  Plant  Information  (Item  13). 

d.  Rated  capacity  of  a  conventional 
mill  and/or  nonconventional  plant  (Item 
14). 

e.  Operating  status  of  a  fadlity  at  the 
end  of  the  survey  year  (Item  15). 

f.  Uranium  concentrate  production 
(imder  Item  16). 

g.  Employment  by  State  (Item  17). 
All  other  information  collected  on 

Form  EIA-851,  EIA-858  (Schedules  A, 
B  and  M)  will  be  treated  as  confidential 
information  by  the  EIA  to  the  extent 
possible  under  EIA's  Disdosure  Policy 
(see  the  "Provisions  Regarding  the 
Confidentiality  of  Infomiation"  section 
of  the  instructions  for  each  form). 


in.  Request  for  Comments 

Prospective  respondents  and  other 
interested  parties  should  comment  on 
these  proposed  changes.  The  following 
general  guidelines  are  provided  to  assist 
in  the  praparation  of  responses. 

As  a  potential  respondent: 

A.  Are  the  instructions  and 
definitions  clear  and  sxiffident?  If  not, 
which  instructions  require  clarification? 

B.  Can  the  data  be  submitted  using  the 
definitions  included  in  the  instructions? 

C.  Can  data  be  submitted  in 
accordance  with  the  response  period 
spedfied  in  the  instructions? 

D.  Will  the  current  estimated  burden 
of  reporting  for  the  Form  EIA-254,  -851. 
and  -858  surveys  be  reduced  or 
increased  as  a  result  of  these  changes? 
The  current  annual  burdens  for  these 
forms  per  response  are:  EIA-254,  2 
hours;  EIA-851,  3  hours;  and  EIA-858, 
25  hours. 

E.  Will  the  estimated  cost  of 
completing  each  of  these  forms, 
including  the  direct  and  indirect  costs 
assodated  with  the  data  collection,  be 
reduced  or  increased  as  a  result  of  these 
changes?  Direct  costs  should  include  all 
costs,  such  as  administrative  costs, 
directly  attributable  to  providing  the 
requested  information. 

F.  How  can  the  revised  Forms  EIA- 
254,  EIA-851,  and  EIA-858  Schedules 
A  and  B  and  the  new  Schedule  M  be 
improved? 

G.  Do  you  know  of  any  other  Federal, 
State,  or  local  agency  that  collects 
similar  data?  If  you  do,  spedfy  the 
agency,  the  data  element(s),  and  the 
means  of  collection. 

H.  How  does  your  company  define 
spot  or  short-term  contracts? 
As  a  potential  data  user: 

A.  Will  these  changes  improve  the 
usefulness  of  these  data? 

B.  Can  you  use  data  at  the  levels  of 
detail  indicated  on  the  Form  EIA-254, 
EIA-851,  and  EIA-858? 

C  For  what  purposes  do  you  use  the 
data?  Please  be  spedfic. 

D.  How  could  the  forms  be  improved 
to  better  meet  yoxir  spedfic  needs? 

E.  Are  there  alternate  sources  of  data 
and  do  you  use  them?  What  are  their 
defidencies  and/or  strengths? 

F.  What  data  should  be  published  that 
is  not  now  being  published?  Please 
specifically  address  the  publication 
changes  issue  regarding  these  forms/ 
data  changes. 

The  EIA  also  is  interested  in  receiving 
comments  from  persons  regarding  their 
views  on  the  need  for  the  information 
contained  in  the  surveys  Form  EIA-254, 
Form  EIA-851,  and  Form  EIA-858. 

Conunents  submitted  in  response  to 
this  notice  will  be  stunmarized  and/or 


induded  in  the  request  for  0MB 
approval  of  these  forms  changes.  The 
comments  also  will  become  a  matter  of 
public  record. 

Stat\itory  Authority:  Sections  5(a),  5(b), 
13(b).  and  52  of  Public  Law  93-275,  Federal 
Energy  Administration  Act  of  1974, 15  U.S.C. 
764(a},  764(b),  772(b).  790e,  and  secUon  205. 
Public  Law  95-91,  Department  of  Energy 
Organization  Act.  42  U.S.C  7135. 

Issued  in  Washington.  DC  on  December  1. 
1993. 

Yvonne  M.  Bishop, 

Director,  Statistical  Standards.  Energy 

Information  Administration. 

[FR  Doc.  93-29853  Filed  12-6-93;  8:45  am) 
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Federal  Energy  Regulatory 
Commission 

[Project  No.  2406-002  and  246S-0C3] 

Duke  Power  Co.;  Intent  To  Prepare  an 
Envtronmental  Assessment  and 
Conduct  Put>lic  Scoping  Meetings  and 
Site  Visit 

December  1, 1993. 

The  Federal  Energy  Regulatory 
Commission  (FERC)  has  received  an 
application  for  relicensing  of  the 
existing  Saluda  Station  Hydroprojert. 
Project  No.  2406-002,  and  Hollidays 
Bridge  Hydroprojed,  Projed  No.  2465- 
003.  The  projects  are  located  on  the 
Saluda  River,  near  Easley  and 
Greenville.  South  Carolina,  and  Belton, 
and  Greenville,  South  Carolina, 
respectively. 

"The  FERC  staff  intends  to  prepare  a 
Multiple  Environmental  Assessment 
(MEA)  on  the  hydroelectric  projects  in 
accordance  with  the  National 
Environmental  Policy  Art. 

The  MEA  will  objectively  consider 
both  site-spedfic  and  cimiulative 
environmental  impacts  of  the  projects 
and  reasonable  alternatives,  and  will 
include  an  economic,  finandal  end 
engineering  analysis. 

A  draft  MEA  will  be  issued  and 
circulated  for  review  by  all  interested 
parties.  All  comments  filed  on  the  draft 
MEA  will  be  analyzed  by  the  staff  and 
considered  in  the  final  MEA.  The  stafTs 
conclusions  and  recommendations  will 
then  be  presented  for  the  consideration 
of  the  Commission  in  reaching  its  final 
licensing  dedsion. 

Scoping  Meetings 

Two  scoping  meetings  will  be 
conduded:  Tuesday,  January  11, 1994, 
10  a.m.  and  6  p.m.,  Hyatt  Regency 
Greenville,  220  North  Main  Street. 
Greenville,  South  Carolina  29601. 

Interested  individuals,  organizations, 
and  agendes  are  invited  to  attend  either 
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or  both  meetings  and  assist  the  staff  in 
identifying  the^scope  of  environmental 
issues  that  should  be  analyzed  in  the 
MEA. 

To  help  focus  discussions  at  the 
meetings,  a  scoping  dociiment  outlining 
subject  areas  to  be  addressed  in  the 
MEA  will  be  mailed  to  agendas  and 
interested  Individuals  on  the  FERC 
mailing  list.  Copies  of  the  scoping 
document  will  also  be  available  at  the 
scoping  meetings. 

Objectives 

At  the  scoping  meeting  the  FERC  staff 
will:  (1)  Identify  preliminary 
environmental  issues  related  to  the 
proposed  projects;  (2)  identify 
preuminary  resource  issues  that  are  not 
important  and  do  not  require  detailed 
analysis:  (3)  identify  reasonable 
alternatives  to  be  addressed  in  the  MEA; 
(4)  solicit  from  the  meeting  participants 
all  available  information,  especially 
quantified  data,  on  the  resource  issues: 
and  (5)  encourage  statements  from 
experts  and  the  public  on  issues  that 
should  be  analyzed  in  the  MEA, 
including  points  of  view  in  opposition 
to.  or  in  support  of.  the  staff's 
preliminary  views. 

Procedures 

Individuals,  organizations,  and 
agencies  with  environmental  expertise 
and  concerns  are  encouraged  to  attend 
the  meetings  and  assist  the  staff  in 
defining  and  clarifying  the  issues  to  be 
addressed  in  the  MEA. 

Persons  choosing  not  to  speak  at  the 
meetings,  but  who  have  views  on  issues 
or  information  relevant  to  the  issues, 
may  submit  written  statements  for 
inclusion  in  the  public  record  at  the 
meeting.  In  addition,  written  comments 
may  be  filed  with  the  Secretary.  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC.,  20426.  until  February  11, 1994. 
All  written  correspondence  should 
clearly  show  the  following  caption  on 
the  first  page:  Saluda  Station 
Hydroelectric  Project.  (FERC  No.  2406) 
and/or  Hollidays  Bridge  Hydroelectric 
Project.  (FERC  No.  2465). 

Intervenors — those  on  the 
Commission's  service  list  for  this 
proceeding  (parties) — are  reminded  of 
the  Commission's  Rules  of  Practice  and 
Procedure,  requiring  parties  filing 
documents  with  the  Commission  to 
serve  a  copy  of  the  document  on  each 
person  whose  name  appears  on  the 
official  service  list  Further,  if  a  party  or 
interceder  files  comments  or  documents 
with  the  Commission  relating  to  the 
merits  of  an  issue  that  may  affect  the 
responsibilities  of  a  particular  resource 


agency,  they  must  also  serve  a  copy  of 
the  document  on  that  resource  agency. 

Site  Visit 

»,    A  site  visit  to  the  Saluda  Station  and 
the  Hollidays  Bridge  Hydroelectric 
projects  is  planned  for  January  10. 1994. 
Those  who  wish  to  attend  should  plan 
to  meet  at  the  Saluda  Station 
Powerhouse  at  2:00  PM.  Any  questions 
regarding  the  site  visit  or  this  notice 
should  be  directed  to  Gaylord  W. 
Hoisington.  at  the  Federal  Energy 
Regulatory  Commission.  Office  of 
Hydropower  Licensing.  825  North 
Capitol  Street.  NE..  Washington,  DC 
20426,  (202)  219-2756. 
LoitD-Caahell, 
Secnttuy. 

[PR  Doc  93-29787  Filed  12-«-93;  8:45  am) 
BnuNO  cooe  sTir-oi-r 


Please  submit  any  comments  on  the 
Supplement  to  the  draft  MPEA  within 
30  days  fi:t>m  the  date  of  this  notice. 
Comments  should  be  addressed  to  Lois 
D.  Cashell.  Secretary,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE..  Washington.  DC 
20426.  Only  comments  that  are  relevant 
to  Project  No.  2596-002  should  be  filed. 
For  further  information,  please  contact 
Robert  Bell.  Project  Manager,  at  (202) 
219-2806. 
Lois  D.  CasheU. 
Secntary. 

[PR  Doc.  93-29785  Filed  12-6-93;  8:45  am) 
MLUNQ  COOE  t717-«1-# 


[ProM  Noe.  25M-002. 2584-003. 2582- 
002,  end  258»-004 

Rochester  Qat  and  Electric  Corp.; 
Availability  of  Supplamant  To  Draft 
Multiple  Pro)ect  Environmental 
Aasessment 

December  1, 1993. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regxdations.  18  CFR  part  380  (Order  No. 
486.  52  FR  47897).  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
applications  for  a  subsequent  license  for 
the  proposed  Station  No.  160.  FERC 
Project  No.  2596-002  Hydroelectric 
Project;  and  new  licenses  for  the 
proposed  Station  No.  26,  FERC  Project 
No.  2584-003;  Station  No.  2.  FERC 
Project  No.  2582-002;  and  Station  No.  5, 
FERC  Project  No.  2583-004 
Hydroelectric  Projects  located  on  the 
Genesee  River  in  Livingston  and 
Monroe  Counties.  New  York,  in  the 
towns  of  Leicester  and  Mount  Morris 
and  the  city  of  Rochester,  and  has 
prepared  a  draft  Multiple  Project 
Environmental  Assessment  (MPEA)  for 
the  proposed  projects.  On  September  30, 
1993.  the  Commission  issued  a  Notice  of 
Availability  of  the  draft  MPEA,  which 
was  published  in  the  Federal  Register 
on  October  7, 1993. 

After  further  review  of  the  appUcation 
for  subsequent  license  for  the  proposed 
Station  No.  160  Project,  the  Commission 
has  prepared  a  Supplement  to  the  draft 
MPEA.  Copies  of  the  Supplement  to  the 
draft  MPEA  are  available  for  review  in 
the  Public  Reference  Branch,  room  3104 
of  the  Commission's  offices  at  941  North 
Capitol  Street.  NE.,  Washington,  DC 
20426. 


[Docket  Na  EG94-7-O00] 

Brooklyn  Energy  Limited  Partnership; 
Application  for  Determination  of 
Exempt  Wholesale  Generator  Status 

December  1. 1993. 

Take  notice  that  on  November  23, 
1993,  Brooklyn  Energy  Limited 
Partnership  ("BELP")  (c/o  Lee  M. 
Goodwin  or  Mary  Ann  Ralls,  Raid  & 
Priest,  701  Pennsylvania  Avenue,  NW, 
Washington.  DC  20004)  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  part  365  of  the 
Commission's  Regulations.  According  to 
its  application,  BELP  is  a  Canadian 
limited  partnership  formed  to  own  and 
operate  an  electric  and  steam  generating 
facility  to  be  located  in  Brooklyn,  the 
Province  of  Nova  Scotia,  Canada. 

Any  person  desiring  to  be  heard 
concerning  the  application  for  exempt 
wholesale  generator  status  should  file  a 
motion  to  intervene  or  comments  with 
the  Federal  Energy  Regulatory 
Commission,  825  Nortii  Capitol  Street, 
NE.  Washington.  DC  20426.  in 
accordance  with  §§  385.211  and  385.214 
of  the  Commission's  Rules  of  Practice 
and  Procedure.  The  Commission  will 
limit  its  consideration  of  comments  to 
those  that  concern  the  adequacy  or 
accuracy  of  the  application.  All  such 
motions  and  comments  should  be  filed 
on  or  before  December  21, 1993,  and 
must  be  served  on  Applicant.  Any 
person  wishing  to  become  a  party  must 
file  a  motion  to  intervene.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  Caihell, 
Secretaiy. 

(FR  Doc  93-29788  Filed  12-6-93;  8:45  am) 
BiujNQ  cooe  snr-oi-r 
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[Docket  No.  EO94-S-0001 

Northern  Electric  Power  Co.,  LP.; 
Filing 

Deceml>er  1, 1993.  ' 

Take  notice  that  on  November  26, 
1993,  Northern  Electric  Power  Co.,  LJ'. 
("Northern  Electric")  (c/o  Jonathan  W. 
Gottlieb.  Reid  &  Priest.  701 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20004)  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  part  365  of  the 
Commission's  Regulations. 

Northern  Electric  states  that  it  is  a 
New  York  limited  partnership  formed  to 
own  a  hydroelectric  generating  facility 
located  on  the  Hudson  River  m  Saratoga 
and  Washington  Counties,  New  York. 
Northern  Electric  further  states  that  the 
New  York  Public  Service  Commission 
has  determined  that  the  facility  will 
comply  with  the  criteria  set  forth  in 
§  365.3(b)  of  the  Conunission's 
Regulations. 

Any  person  desiring  to  be  heard 
concerning  the  application  for  exempt 
wholesale  generator  status  should  file  a 
motion  to  intervene  or  comments  with 
the  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street, 
NE..  Washington,  DC  20426.  in 
accordance  with  §§  385.211  and  385.214 
of  the  Commission's  Rules  of  Practice 
and  Procedure.  The  Commission  will 
limit  its  consideration  of  comments  to 
those  that  concern  the  adequacy  or 
accuracy  of  the  application.  All  such 
motions  end  comments  must  be  filed  on 
or  before  December  21. 1993,  and  must 
be  served  on  applicant  Any  person 
wishing  to  become  a  party  must  file  a 
motion  to  intervene.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell. 
Secretaiy. 

(FR  Doc.  93-29788  Filed  12-6-93;  8:45  am) 
BiLUNC  COM  f717-«1-r 


Office  of  Fossil  Energy 

[FE  Docket  No.  93-119-NG] 

I 

'   Hess<  Gas  Co,;  Order  Granting  Blanket 
Authorization  To  Import  Natural  Gas 
From  Canada 

I   agency:  Office  of  Fossil  Energy.  DOE. 
I   ACTION:  Notice  of  an  order. 

summary:  The  Office  of  Fossil  Energy  of 
i   the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Hesse  Gas  Company  blanket 
authorization  to  import  up  to  36  Bcf  of 


natural  gas  from  Canada  over  a  two-yeax 
term,  b^iming  on  the  date  of  first 
deUvery. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue.  SW.,  Washington,  DC  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC  November  18, 
1993. 

Qifford  P.  Tomaszcwski. 
Director,  Office  of  Natural  Gas,  Office  of  Fuels 
Programs,  Office  of  Fossil  Energy. 
[FR  Doc  93-29847  Filed  12-&-93: 8:45  am) 

MLLMQ  COOC  •4S»-01-» 


[FE  Dockal  Na  93-110-NQ] 

IGI  Resources,  Inc.;  Order  Granting 
Blanket  Authorization  To  Export 
Natural  Gas  to  Canada 

AGENCY:  Office  of  Fossil  Energy.  DOE. 
ACTION:  Notice  of  an  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting  IGI 
Resources,  Inc.  blanket  authorization  to 
export  up  to  50  billion  cubic  feet  of 
natural  gas  to  Canada  over  a  two-year 
term  beginning  on  the  date  of  first 
export. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room,  3F-056. 
Forrestal  Building,  1000  Indep>endence 
Avenue  SW.,  Washington.  DC  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC,  November  16, 
1993. 

(HifiFord  P.  Tomaszewski, 
Director.  Office  of  Natural  Gas,  Office  of  Fuels 
Programs,  Office  of  Fossil  Energy. 
(FR  Doc.  93-29848  Filed  12-6-93;  8:45  am) 
BtUMQ  cooe  M60-ei-P 


Power  Systems,  Inc.  authorization  to 
import  up  to  100  Bcf  of  natural  gas  from 
Canada  over  a  two-year  term  beginning 
on  the  date  of  the  first  delivery. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room,  3F-056, 
Forrestal  Building,  1000  Indep>endence 
Avenue  SW.,  Washington,  DC  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  hoUdays. 

Issued  in  Washington,  DC  on  NovembCTl2, 
1993. 

Cli£EDrd  P.  Tomaszewski. 
Director,  Office  of  Natural  Gas,  Office  of  Fuels 
Programs,  Offic^of  Fossil  Energy. 
[FR  Doc.  93-29M9  Filed  12-6-93;  8:45  ami 

BtUMO  COOC  •4S0-0V-r 


[FE  Docket  No.  93-117-NG] 

Murphy  Gas  Gathering  Inc.;  Order 
Granting  Blanket  Authorization  To 
Import  Natural  Gas  From  Cansda 

AGENCY:  Office  of  Fossil  Energy,  DOE, 
ACTION:  Notice  of  an  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Murphy  Gas  Gathering  Inc.  blanket 
authorization  to  import  up  to  75  Bcf  of 
natural  gas  from  Canada  over  a  two-year 
term,  beginning  on  the  date  of  first 
delivery. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue  SW.,  Washington,  DC  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC,  November  18. 
1993. 

aifiFard  P.  Tomaszewski, 
Director,  Office  of  Natural  Gas,  Office  of  Fuels 
Programs,  Office  of  Fossil  Energy. 
[FR  Doc.  93-29850  Filed  12-6-93;  8:45  am) 

BILUNQ  COOE  MSO-OI-P 


[FE  Docket  No.  93-109-NG] 

Midwest  Gas,  a  Division  of  Midwest 
Power  Systems,  Inc.;  Blanket 
Authorization  To  Import  Natural  Gas  . 
From  Canada 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  nas  issued  an  order  granting 
Midwest  Gas.  a  division  of  Midwest 


[FE  Docket  No.  93-115-NG] 

O&R  Energy,  Inc.;  Order  Granting 
Blanket  Authorization  To  Import  and 
Export  Natural  Gas  From  and  to 
Canada 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACnON:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting  O&R 
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Energy.  Inc.  authorization  to  import  up 
to  73  Bcf  and  to  export  up  to  73  Bcf  of 
natural  gas  from  and  to  Canada  over  a 
two-year  term  beginning  on  the  date  of 
the  first  delivery  of  either  imports  or 
exports. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  docket  room,  3F-056, 
Forrestal  Building.  1000  Independence 
Avenue  SW..  Washington,  DC  20585. 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  Federal  hoUdays. 

Issued  in  Washington.  DC,  November  18. 
1993. 

CliffBrd  P.  Tomuzevraki. 
Director.  Office  of  Natural  Gas.  Office  of  Fuels 
Programs.  Office  of  Fossil  Energy. 
(FR  Doc.  93-29851  Filed  12-6-93;  8:45  am] 

MJJNQ  COOe  MSO-OI-P 


Office  of  Energy  Efficiency  and 
Renewable  Energy 

Electric  and  Magnetic  Field  Effects 
Research  and  Public  Information 
Dissemination;  Solicitation  for  Non- 
Federal  Rnanclai  Contributions  for 
Rscal  Year  1994 

AGENCY:  U.S.  Department  of  Energy 

(DOE). 

action:  Notice. 


in  a  timely  manner.  No  portion  of  the 
$4,000,000  in  appropriated  funds  may 
be  expended  for  fiscal  year  1994 
program  activities  until  DOE  has 
.jeceived  from  non-Federal  sources  at 
least  the  aggregate  sum  of  $2,000,000. 
AOOftESSES:  Contributions  should  be 
made  in  the  form  of  a  check  payable  to 
"U.S.  Department  of  Energy"  and 
should  include  the  following 
annotation:  "For  EPAct  2118.  EMF 
Program".  Contributions  are  to  be 
mailed  to:  U.S.  Department  of  Energy; 
Office  of  Headquarters  Accounting 
Operations:  Fiscal  Operations  Division. 
CR-54:  P.O.  Box  500;  Germantown,  MD 
20875-0500. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  contact  Mr. 
Robert  H.  Brewer.  Utility  Systems 
Division.  EE-141,  U.S.  Department  of 
Energy.  Washington.  DC  20585. 
telephone  (202)  586-2828. 

Issued  in  Washington,  DC.  on  December  1. 
1993. 

Christine  A.  Enria, 

Assistant  Secretary.  Energy  Efficiency  and 
Renewable  Energy. 

(FR  Doc.  93-29852  Filed  12-6-93;  8:45  am] 
BIUJNQCOOE  USO-<n-* 


SUMMARY:  The  Department  of  Energy 
today  solicits  financial  contributions 
from  non-Federal  sources  to  at  least 
match  $4,000,000  in  Federal  funding,  in 
support  of  the  national,  comprehensive 
Electric  and  Magnetic  Fields  (EMF) 
Research  and  Public  Information 
Dissemination  Program,  described  in  the 
Notice  of  Intent  to  Solicit  Non-Federal 
Contributions,  published  November  9. 

1993  (58  FR  59461).  Section  2118  of  the 
Energy  Policy  Act  of  1992  (42  U.S.C. 
13475)  requires  the  Department  of 
Energy  to  solicit  funds  from  non-Federal 
sources  to  offset  at  least  50  percent  of 
the  total  funding  for  all  activities  under 
this  program.  Section  2118  also 
precludes  the  Department  of  Energy 
from  obligating  funds  for  program 
activities  in  any  fiscal  year  unless  funds 
received  from  non-Federal  sources  are 
available  in  an  amount  at  least  equal  to 
50  percent  of  the  amoimt  appropriated 
by  Congress.  Appropriations  for 
expenditiu«  imder  section  2118  have 
been  enacted  under  the  Energy  and 
Water  Development  Appropriations  Act, 

1994  (Pub.  L.  103-126)  in  the  amount  of 
$4,000,000  for  fiscal  year  1994. 
DATES:  Non-Federal  contributions  are 
requested  as  soon  as  possible  in  order  to 
implement  the  fiscal  year  1994  program 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  93-1456,  CC  Docket  91-141] 

Clarification  of  Pleading  Cycle  for 
Replies  to  Petitions  for 
Reconsideration  in  the  Expanded 
Interconnection  Proceeding 

December  2. 1993. 

On  November  2. 1993  the 
Commission  released  a  Public  Notice 
(Report  No.  1981)  listing  the  Petitions 
for  Reconsideration.  Partial 
Reconsideration,  and  Clarification  that 
were  filed  in  response  to  two  Orders  in 
the  Expanded  Interconnection 
proceeding  released  on  September  2. 
1993  (FCC  93-378  and  FCC  93-379). 
Report  No.  1981  was  inadvertently 
puolished  in  the  Federal  Register  at  two 
different  times.  It  was  initially 
published  in  the  Federal  Register  on 
November  8. 1993  (58  FR  59266).  stating 
that  oppositions  must  be  filed  by 
November  23, 1993  and  replies  filed  10 
days  later.  Report  No.  1981  was 
inadvertently  published  again  in  the 
Federal  Register  on  November  24. 1993 
(58  FR  62126).  stating  that  oppositions 
would  be  due  on  December  9, 1993,  and 
replies  due  10  days  later. 

To  avoid  confusion  for  parties 
interested  in  responding  to  the  Petitions 
(listed  below),  we  are  clarifying  the 
dates  for  filing  replies  to  these  petitions. 


All  replies  to  the  oppositions  must  be 
filed  writh  the  Commission  by  December 
9, 1993.  No  replies  filed  after  that  date 
will  be  accepted. 

Special  Access  (FCC  93-37B) 

Petitions  for  Reconsideration 

WilTel  Inc. 

United  States  Telephone  Association 

Petitions  for  Partial  Reconsideration 

Ameritech 

MFS  Communications  Company.  Inc. 

Switched  Transport  (FCC  93-379) 

Petitions  for  Reconsidetntion 

Association  For  Local 

Telecommunications  Services 
Competitive  Telecommunications 

Association 
GTE  Service  Corporation 
Hyperion  Telecommunications.  Inc. 
MQ  Telecommimications  Corporation 
National  Association  of  Regulatory 

Utility  Commissioners 
Sprint  Commimications  Co. 
Teleport  Commimications  Group  Inc. 
WilTel  Inc. 

Petitions  for  Partial  Reconsideration 

MFS  Communications  Company.  Inc. 

Petitions  for  Reconsideration  and 
Clarification 

Rochester  Telephone  Corporation 

United  States  Telephone  Association 

Feder&l  Communications  Commission. 

LaVera  F.  MarshaU. 

Acting  Secretary. 

IFR  Doc.  93-29887  Piled  12-3-93;  10:53  ami 

siujNQ  cooe  tris-ei-H 


FEDERAL  MARITIME  COMMISSION 
Agreement(s)  Filed;  NOSAC  ANS,  et  ai. 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  NW..  9th  Floor. 
Interested  parties  my  submit  comments 
on  each  agreement  to  the  Secretary, 
Federal  Maritime  Commission. 
Washington.  DC  20573,  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
§  572.603  of  title  46  of  the  Code  of 
Federal  Regulations.  Interested  persons 
should  consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 


t 
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Agreement  No.:  207-011438 

Title:  NOSAC/NYK  Joint  Service 
North/South)  Agreement. 

Parties:  NOSAC  ANS,  Nippon  Yusen 
(abushiki  Kaisha. 

Synopsis:  llie  proposed  Agreement 
authorizes  the  parties  to  establish  a  joint 
service  in  the  trade  between  U.S.  ports 
and  points  (including  Alaska  and  the 
Hawaiian  Islands)  on  the  one  hand,  and 
ports  and  points  in  Me^dco.  Central' 
America,  South  America,  and  the 
Caribbean  Islands.  The  {>arties  have 
"equested  a  shortened  review  period. 

I  Dated:  December  2, 1993. 

J  By  Order  of  the  Federal  Maritime 
jommission. 

)oseph  C.  PoDdng, 

Secretary. 

[FR  Doc.  93-29801  Filed  12-6-93;  8:45  am) 

BMJJNQ  CODE  «730-»t-M 


Automated  Tariff  FUlng  and 
Information  System  Rrma  Certified  for 
Batch  niing  Capability  [Of  at  Least 
One  Type  of  Tariff] 

As  of  December  1, 1993. 

Dart  Maritime  Service,  Bethlehem, 

Pennsylvania 
Distribution  Publications,  Inc.  ("DPI"), 

Oakland,  California 
D.XJ.,  Inc,  Pittsburgh,  Pennsylvania 
Effective  Tariff  Management 
;   Corporation  ("ETM").  Bowie, 
■  Maryland 

^xpeditors  International  ("EI"),  Seattle. 
:   Washington 

Flexible  Business  Systems.  Inc.,  Miami, 
'  Florida 
Japan-Atlantic  and  Gulf  Freight 

Conference  Tokyo,  Japan 
Japan-Puerto  Rico  &  Vi^in  Island 

Freight  Conference,  Tokyo,  Japan 
King  Ocean  Central  America,  SJi. 

("KOCA"),  Gundo  Alt,  Panama 
King  Ocean  Service  de  Venezuela,  SA. 

("KOSDV"),  Chuao,  Caracas 
Logistical  Concepts  Ltd.  ("LCL"),  Drexel 

Hill,  Ponnsylvanla 
Maersk  Inc.,  San  Francisco,  California 
Mariner  Systems,  Inc.,  San  Francisco, 

California 
Maritime  Management  International, 

Inc.,  Miami,  Florida 
Matson  Navigation  Company,  Inc.,  San 

Francisco,  California 
Miller  Traffic  Service,  Inc.,  Maywood, 

California 
Nippon  Yusen  Kaisha  CT^JYK"),  San 

Francisco,  California 
NVO  Tariff  Services,  Fremont, 

California 
NX  Corp.,  Columbia,  Maryland 
Ocean  Tariff  Bureau,  Long  Beach, 

California 
Pacific  Coast  Tariff  Bureau  ("PCTB"), 

San  Francisco,  California 


Paramount  Tariff  Services,  Ltd,  ("PTS"). 

Torrance,  California 
Rijnhaave  Information  Services,  Inc., 

and  World  Tariff  Services,  Inc. 

("WTS"),  Union,  New  Jersey 
Sumner  Tariff  Services,  Inc., 

Washington,  DC 
Tariff  Data  Services,  Houston,  Texas 
Transamericas  T.LS.,  Inc.,  Falls  Church, 

Virginia 
Transax  Data,  Bridgewater,  New  Jersey 
Trans-Pacific  Freight  Conference  of 

Japan,  Tokyo,  Japan 
Transportation  Services,  Inc.  ("TSI"), 

Fort  Lauderdale,  Florida 
U.S.  Traffic  Service,  Torrance, 

California 
Wallenius  Lines  AB,  Woodcliff  Lake, 

New  Jersey 
Wallenius  lines  North  America,  Inc., 

Woodcliff  Lake,  New  Jersey 
Zim  Container  Service,  Inc.,  New  York, 

New  York, 

Note:  In  the  certification  process,  some 
certificants  used  software  developed  by  other 
firms  and  may  not  be  holding  themselves  out 
to  file  tariffii  iar  the  public,  generally. 
Joseph  C  PoUdng, 
Secretaiy. 

[FR  Doc  93-29793  Piled  12-6-93;  8:45  am] 
BtUMQ  cooe  sTse-ei-M 


FEDERAL  RESERVE  SYSTEM 
[Docket  No.  R-0814] 

Federal  Reserve  Bank  Services; 
Correction 

In  FR  Doc  93-28196  published  on 
November  17, 1993,  on  page  60651,  in 
the  middle  colimin,  in  the  29th  line 
down  from  the  top  of  the  column, 
"4.50"  is  corrected  to  read  "4.75". 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  December  1, 1993. 
William  W.  Wiles, 
Secretary  of  the  Board. 
[FR  Doc  93-29797  Filed  12-6-93;  8:45  am] 
BOUNO  CODE  eiO-01-F 


Cardinal  Bancaharea,  Inc.,  et  al.; 
Notice  Of  Applications  to  Engage  de 
novo  In  Permissible  NonbanMng 
Actlvttiea 

The  companies  listed  in  this  notice 
have  filed  an  application  under  § 
225.23(a)(1)  of  the  Board's  Regulation  Y 
(12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanldng 
activity  that  is  listed  in  §  225.25  of 


Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

EacQ  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefi|s  to  the  public,  such  as 
greater  conveni^ce,  increased 
competition,  or  gkins  in  efficiency,  that 
outweigh  possible  adverse  effects,  sudi 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  December  27, 1993. 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted,  Jr.,  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101: 

1.  Cardinal  Bancshares,  Inc., 
Lexington,  Kentucky;  to  engage  de  novo 
throu^  its  subsidiary,  Mutual  Service 
Corporation,  Lexington,  Kentucky,  in 
securities  brokerage  activities  through  a 
joint  employment  arrangement  with 
Compulife  Investor  Services,  Inc. 
pursuant  to  §  225.25(b)(15)  of  the 
Board's  Regulation  Y. 

B.  Federal  Resem  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Miimeapolis,  Minnesota  55480: 

1.  Security  Richland  Bancorporation, 
Miles  Qty,  Montana;  to  engage  de  novo 
in  providing  investment  or  fijaandal 
advice  pursuant  to  8  225.25(b)(4)(iii)  of 
the  Board's  Regulation  Y.  These 
activities  will  be  conducted  in  the  State 
of  Montana. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  1, 1993. 
Jennifier  J.  Johnson, 
Associate  Secretaiy  of  the  Board. 
(FR  Doc  93-29798  Filed  12-6-93;  8:45  am] 
BIUJNG  CODE  t21»-ei-F 
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Iowa  National  Bankaharaa 
Corporation^Acquiaition  of  Company 
Engaged  In  Parmlaalbia  NontMnMng 

Actlvltiea 

*^ 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2]  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  Ladicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  j)ersons  may 
express  their  vievrs  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  im&ir  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  \n  dispute,  summarizing  the 
evidence  that  woiUd  be  presented  at  a 
hearing,  and  indicating  now  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Corriments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  30, 
1993. 

A.  Federal  Reserve  Bank  of  Qiicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street.  Chicago,  Illinois 
60690: 

1.  Iowa  National  Bankshares 
Corporation,  Waterloo,  Iowa;  to  acqtiire 
MidAmerica  Financial  Corporation, 
Waterloo,  Iowa,  and  thereby  engage  in 
operating  a  savings  association  pursuant 
to  §  225.25(b)(9);  the  origination  and 
sale  of  student  loans  pursuant  to  S 
225.25(b)(l)(i);  and  in  trust  services 
pursuant  to  §  225.25(b)(3)  of  the  Board's 
Regulation  Y.  These  activities  will  be 
conducted  in  the  State  of  Iowa. 


Board  of  Governors  of  the  Federal  Reserve 
System,  December  1, 1993. 
Jenni£nr  J.  lohnsoa. 
Associate  Secntary  of  the  Board. 
(FR  Doc  93-29799  Filed  12-6-93:  8:45  am) 
aujNO  COM  tti»-ei-f 


Hal  B.  and  Audrey  M.  McKlnley.  at  al.; 
Change  In  Bank  Control  Notlcea; 
Acqulaltiona  of  Sharea  of  Banka  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acqiiire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  December  27, 1993. 

A.  Federal  Reserve  Bank  of  Chicago 
Games  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

l.HalB.B-  Audrey  M.  McKinley.  St. 
Ansgar.  Iowa;  to  acquire  28.10  percent 
of  the  voting  shares  of  The  Newburg 
Corporation,  St  Ansgar,  Iowa,  and 
thereby  indirectly  acquire  Cedar 
National  Bank,  St.  Ansgar,  Iowa. 

2.  Ronald  Howard  Muck,  to  retain 
21.35  percent  of  tbe  voting  shares  of  GN 
Bancorp.  Inc.,  Chicago,  IlUnois,  and 
thereby  indirectly  acquire  Gladstone- 
Norwood  Trust  k  Savings  Bank. 
Chicago,  Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  1, 1993. 
jennifBT  J.  Johnson, 
Associate  Seaetaiy  of  the  Board. 
(FR  Doc.  93-29800  FUed  12-6-93;  8:45  am) 
■HJJNQ  COOC  «210-«1-F 


FEDERAL  TRADE  COMMISSION 

Automotlva  Fuala  Ratlnga, 
Cartlflcatlon  and  Poating 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Grant  of  Partial  Exemption  from 
the  Commission's  Fuel  Ratings  Rule. 

SUMMARY:  The  Commission  has 
responded  to  the  petition  of  Beimett 


Pump  Company  ("Beimett  Pump"),  a 
manu&ctiu«r  of  gasoline  dispensers,  on 
behalf  of  Wesco  Oil  Co.  and  other 
independent  gasoline  retailers 
(collectively,  "the  companies"), 
requestdi^  permission  to  post  octane 
ratings  by  use  of  octane  labels  that  differ 
from  certain  of  the  specifications 
contained  in  the  Commission's 
Automotive  Fuel  Ratings,  Certification 
and  Posting  Rule  ("the  Rule").i  The 
Commission  has  granted  the  partial 
exemptions,  which  wrill  pertain  to 
Models  9032,  9132,  9432  and  9532  of 
Bennett  Pump's  line  of  gasoline 
dispensers  purchased  by  the  companies, 
Pursuant  to  Rule  1.26  of  the 
Commission's  Rules  of  Practice,  the 
Commission  grants,  for  good  cause,  the 
requested  relief  without  a  notice  and 
comment  period  because  the 
Commission  finds  that  such  a  procedure 
is  unnecessary  to  protect  the  public 
interest  in  this  case.  The  Commission 
previously  has  granted  similar  requests 
without  notice  and  comment 
procedures. « 

EFFECTIVE  DATE:  December  7, 1993. 
FOR  FURTHER  INF0RMATK3N  CONTACT: 

Thomas  D.  Massie,  Attorney,  Division  of 
Enforcement.  Federal  Trade 
Commission,  Washington,  DC  20580. 
(202)  326-2982. 

SUPPLEMENTARY  INFORMATION:  On  March 
30, 1979,  the  Commission  published  the 
Octane  Posting  and  Certification  Rule  in 
the  Federal  Register  (44  FR  19160).  The 
Rule  established  procedures  for 
determining,  certifying  and  posting,  by 
means  of  a  label  on  the  fuel  dispenser, 
the  octane  rating  of  automotive  gasoline 
intended  for  sale  to  consimiers. 
Pursuant  to  Section  15.01  of  the  Energy 
Policy  Act  of  1992, 106  Stat.  2776,  the 
Rule  has  been  amended  to  include 
requirements  for  disclosing  the 
automotive  fuel  rating  of  liquid 
alternative  fuels.  The  amended  Rule 
became  effiactive  October  25, 1993. 
Section  306.10  (formerly  Section 
306.9)  of  the  Rule  provides  that  retailers 
must  post  at  least  one  octane  rating  label 
on  each  face  of  each  gasoline  dispenser. 
Retailers  who  sell  two  or  more  khids  of 
gasoline  vnth  difierent  octane  ratings 
from  a  single  dispenser  must  post 
:    separate  octane  rating  labels  for  each 
kind  of  gasoline  on  each  face  of  the 
dispenser.  Labels  must  be  placed 
conspicuously  on  the  dispenser  so  as  to 
■  be  in  full  view  of  consvmiers  and  as  near 
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>  Fomuriy  known  as  tha  Octane  Potting  and 
Cartificatian  Rula  (Octana  Rula). 

*  Saa  Octane  Rula  axemption*  giantad  to 
Gilbanx.  Inc.  in  IMS  (53  FR  29277):  to  Exxon  In 
19B9  (54  FR  14072);  to  Sunoco  in  107D  (44  FR 
S3740)  and  In  19M  (55  FR  1871);  and  to  Dreasar 
bductilaa  in  1991  (SS  FR  20621). 


as  reasonably  practical  to  the  price  per 
gallon  of  gasoline. 

Section  306.12  (formerly  Section 
306.11)  of  the  Rule  details  specifications 
for  the  labels.  Labels  must  be  3  inghes 
Mride  by  IVi  inches  long,  and  Helvetica 
type  must  be  used  for  all  text  except  the 
octane  rating  number,  which  must  be  in 
Franklin  Gothic  type.  Type  size  for  the 
text  and  numbers  is  specified,  and  the 
type  and  border  must  be  process  black 
on  a  process  yellow  background.  The 
line  "MINIMUM  OCTANE  RATING" 
must  be  in  12  point  Helvetica  bold,  all 
capitals,  with  letter  spacing  set  at  12V2 
points.  The  line  "{R+M)/2  METHOD" 
must  be  in  10  point  Helvetica  bold,  all 
capitals,  with  letter  space  set  at  lO^/i 
points.  The  octane  nimiber  must  be  in 
96  point  Franklin  Gothic  Condensed, 
with  Va  inch  spacing  between  the 
numbers.  Section  306.12(d)  (formerly 
Section  306.11(d))  of  the  Rule  further 
states  that  no  marks  or  information 
other  than  that  called  for  by  the  Rule 
may  appear  on  the  label. 

Bennett  Pump's  Current  Proposal 

L Bennett  Ptmip  has  redesigned  an 
isting  line  of  multi-grade,  multi- 
nozzle  gasoUne  dispensers  as  a  line  of 
multi-grade,  single  nozzle  gasoline 
dispensers  designated  Models  9032, 
0132,  9432  and  9532.  Since  there  is  only 
one  nozzle  that  may  dispense  up  to  4 
grades  of  gasoline,  the  price  per  gallon 
display  caimot  be  moimted  above  the 
hose  and  nozzle  as  was  the  case  with 
the  multi-grade,  multi-nozzle 
dispensers.  For  this  new  type  of 
gasoline  dispenser,  Bennett  Pump  has 
elected  to  use  a  unified  display  and  a 


selector  switch  area.  The  selector  switch 
for  each  grade  of  gasoline  is  directly 
below  the  respective  price  per  gallon 
display  and  is  approximately  the  same 
size.  Above  the  price  per  gallon  displays 
is  the  gauge  that  displays  the  running 
total  sale  price  and  the  number  of 
gallons  pumped.  Under  this 
arrangement  it  is  difficult  for  a  gasoline 
retailer  to  affix  the  standard  octane  label 
where  it  would  be  conspicuous  to  the 
consumer  and  still  be  as  near  as 
practical  to  the  price  per  gallon  display. 
Bennett  Pump's  solution  to  this  problem 
is  to  incorporate  the  octane  labelinto 
the  appropriate  selector  switch.  The 
standardized  selector  switch  is  smaller 
than  the  size  of  the  octane  label 
specified  by  the  Rule.  Bennett  Pump 
seeks  a  variance  from  the  Rule  to  allow 
a  smaller  octane  label. 

In  order  to  incorporate  the  octane 
label  into  the  product  grade  selection 
swritch,  Beimett  Ptmip  proposes  that 
retailers  utilizing  these  gasoUne 
dispensers  be  allowed  to  use  an  octane 
label  that  is  2.05  inches  wide  and  1.20 
inches  long  with  a  .119  inch  radius  on 
all  four  comers.  It  also  proposes  that  the 
words  "MINIMUM  OCTANT  RATING" 
and  "(R+M)/2  METHOD"  be  11  point 
Helvetica  medium,  with  letter  space  set 
at  2  points.  The  octane  number  would 
be  72  point  Helvetica  medium  with  10 
point  spacing  between  the  numbers. 
Bennett  Pump  asserts  that  these  changes 
are  necessary  to  enable  the  octane  label 
to  be  incorporated  in  the  product 
selector  switches.  Bennett  Pump  points 
out  that  the  label  specified  by  the  Rule 
would  require  the  use  of  custom-made 
selector  switches  and  would  require  that 


the  upper  head  and  doors  of  the 
dispenser  be  made  larger. 

The  advantages  to  incorporating  the 
octane  labels  into  the  selector  switches 
are  twofold.  One  advantage  is  that  it 
allows  service  station  operators  to 
purchase  one  single  nozzle,  multi- 
product  gasoline  dispenser  at  a  time  and 
still  maintain  the  same  appearance 
throughout  the  station  since  the  single 
nozzle  and  multi-nozzle,  multi-grade 
dispensers  are  similar  in  appearance 
and  size.  A  second  advantage  is  that  it 
produces  a  substantial  savings  in 
development  costs.  Bennett  Pump's 
engineering  department  estimates  the 
cost  of  a  customs-made  switch  the  size  of 
the  octane  label  specified  by  the  rule  to 
be  2  V2  times  the  cost  of  an  off-the-shelf 
switch  and  design  costs  for  the  larger 
upper  head  and  doors  that  would  be 
necessary  would  be  $100,000.  This  does 
not  include  the  cost  of  submitting  these 
dispensers  to  UL  and  FCC  for 
evaluation.  Toohng  to  manufacture  the 
new  upper  head  and  doors  is  estimated 
by  Bennett  Pump  to  be  about  $60,000. 
Other  costs  such  as  lost  sales  and 
additional  manufacturing  costs  were  not 
assessed. 

The  octane  label  size  proposed  by 
Bennett  Pump  is  larger  Uian  labels 
approved  by  the  Commission  for  use  by 
Sunoco  in  1979  (44  FR  33740)  and  1990 
(55  FR  1871)  and  the  Wayne  Division  of 
Dresser  Industries  in  1991  (56  FR  26821) 
on  behalf  of  Sunoco,  Kocolene  and 
Crown  Oil  (Dresser  1)  and  on  behalf  of 
Shell,  Crown,  British  Petroleum, 
Chevron  and  Amoco  (Dresser  2).  See 
table  below. 


Year 


1979 

;1990 

1991 
1991 
1993 


Petitioner 


Sunoco  .. 
Sunoco  .. 
Dresser  1 
Dresser  2 
Bennett  .. 


Width  (in) 


1.75 

1.3125 

1.875 

1.75 

2.05 


Length  (in) 


1.1875 

1.3125 

1.00 

1.375 

1.20 


Area  (sq 
in) 


208 
1.72 
1.72 
2.41 
2.46 


[The  1990  Sunoco  exemption 
i  tpproval  and  the  1991  Dresser  1 
exemption  approval  both  allowed  the 
insertion  of  die  octane  label  into  the 
product  selector  switch  as  Bennett 
Pump  seeks  to  do.  In  each  of  these 
cases,  the  selector  switch  dimensions 
determine  the  size  of  the  octane  label 
that  can  be  used.  This  arrangement  has 
the  advantage  of  requiring  the  consumer 
to  look  at  and  physically  press  the 
octane  label  in  order  to  pump  gasoline. 
Unlike  the  label  variances  granted  to 
Stmoco  and  Dresser,  Beimett  Pump's 
proposal  does  not  add  the  word 
"PRESS"  to  the  label.  The  label 


variances  granted  to  Simoco  and  Dresser 
also  allow  the  words  "MINIMUM 
OCTANE  RATING/(R+M)/2  METHOD" 
to  be  displayed  on  separate  labels  from 
the  octane  number.  Bennett  Pump 
proposes  to  include  those  words  on  the 
octane  label  as  required  by  the  Rule. 

The  Commission  has  determined  that 
the  labeling  scheme  proposed  by 
Bennett  Pump  for  use  by  the  companies 
provides  clear,  conspicuous  and  easily 
readable  disclosure  to  consumers  of  all 
Rule-required  octane  information  and 
complies  with  the  intent  of  the 
regulation.  The  Commission  also  has 
determined  that  the  decision  to  grant 


the  octane  label  variance  requested  does 
not  adversely  affect  the  public  interest 
or  result  in  any  consumer  injury. 

Consequently,  the  Commission  has 
decided  to  grant  Bennett  Pump's 
petition  requesting  permission  for  the 
companies  to  use  the  proposed  octane 
labeling  scheme,  provided  that  in  all 
other  respects,  the  companies  comply 
with  the  Rule's  label  specification. 

By  direction  of  the  Commission. 
Donald  S.  aark. 
Secretary. 

(FR  Doc.  93-29838  Filed  12-6-93;  8:45  am) 
BiujNa  cooe  C7S0-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

Division  of  Research  Grants;  Meeting  ^ 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  a  meeting  of 
the  Division  of  Research  Grants 
Behavioral  and  Neurosdences  Special 
Exnphasis  Panel. 

Tne  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sec.  552b(c)(4)  and  552b(c)(6).  title  5, 
U.S.C  and  sec  10(d)  of  Public  Law  92- 
463,  for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications  in  the  various  areas  and 
disciplines  related  to  behavior  and 
neuroscience.  These  applications  and 
the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  Office  of  Committee 
Management,  Division  of  Research 
Grants.  Westwood  Building,  National 
Institutes  of  Health.  Bethesda.  Maryland 
20892.  telephone  301-594-7265,  will 
furnish  sxmimaries  of  the  meeting  and 
roster  of  panel  members. 

Meeting  to  Review  Individual  Grant 
Applications 

Scientific  Review  Administrator:  Dr. 
Anita  Sostek  (301)  594-7358. 

Date  of  Meeting:  December  15. 1993. 

Place  of  Meeting:  Westwood  Building, 
Rm  319C  NIH,  Bethesda,  MD 
(Telephone  Conference). 

Time  of  Meeting:  11:30  a.m. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333,  93.337,  93.393- 
93.396.  93.837-93.844.  93.846-93.878, 
93.892.  93.893,  National  Institutes  of  Health, 
HHS) 

Dated:  November  30. 1993. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  93-29771  Filed  12-6-93;  8:45  ami 

BIUJNQ  COOe  414«-01-« 


National  Institutes  of  Health 
Division  of  Research  Grants;  Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  a  meeting  of 
the  Division  of  Research  Grants 
Behavioral  and  Neurosdences  Spedal 
Emphasis  Panel. 

Tne  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  section  552b(c)(4)  and  552b(c)(6),  title 


5.  U.S.C  and  section  10(d)  of  Public 
Law  92-463.  for  the  review,  discussion 
and  evaluation  of  individual  grant 
applications  in  the  various  areas  and 
disciplines  related  to  behavior  and 
neurosdence.  These  applications  and 
the  discussions  could  reveal 
confidential  trade  secrets  or  commerdal 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  assodated  with  the 
appUcations.  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  Office  of  Committee 
Management,  Division  of  Research 
Grants.  Westwood  Building,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892,  telephone  301-594-7265.  will 
furnish  summaries  of  the  meeting  and 
roster  of  panel  members. 

Meeting  To  Review  Individual  Grant 
Applications 

Scientific  Review  Administrator  Dr. 
Anita  Sostek,  (301)  594-7358. 

Date  of  Meeting:  December  17, 1993. 

Place  of  Meeting:  Westwood  Building, 
Rm.  319C  NIH,  Bethesda,  MD 
(Telephone  Conference). 

Time  of  Meeting:  11  a.m. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93  333,  93.337,  93.393- 
93.396.  93.837-93.844.  93.846-93.878, 
93.892, 93.893,  National  Institutes  of  Health, 
HHS) 

Dated:  November  30, 1993. 
Susan  K.  Faldinan, 
Committee  Management  Officer,  NIH. 
(FR  Doc  93-29770  Filed  12-6-93;  8:45  am] 
BIUMQ  coos  4140-ei-«l 


National  Institutes  of  Health 

Statement  of  Organization,  Functions 
and  Delegations  of  Authority 

Part  H,  chapter  HN,  (National 
Institutes  of  Health)  of  the  Statement  of 
Organization,  Functions  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (40  FR  22859,  May  27,'  1975,  as 
amended  most  recently  at  58  FR  36214- 
5,  July  6, 1993)  is  amended  to  reflect  the 
reorganization  of  the  Office  of 
Management  Assessment  and  Internal 
Control  (OMAIC),  Office  of  Management 
(OM),  Office  of  the  Director.  National 
Institutes  of  Health  (OD/NIH).  This 
reorganization  reflects  NIH's  recognition 
of  the  importance  of  management  in 
achieving  its  goals  and  improving  its 
effectiveness.  It  will  further  strengthen 
the  oversight  and  review  of  NIH 
management  activities  and  continued 
efforts  to  emphasize  a  proactive 
approach  in  assessing  and  improving 


the  management  and  efiiectiveness  of 
NIH  resources,  and  imptove  the 
organizational  arrangement  for  carrying 
out  (^4'8  directives/operations 
functions.  The  reorganization  consists  of 

(1)  reviaiag4he  Office  of  Administration 
(OA)  and  OMAIC  fundional  statements 
to  reflect  the  transfer  of  the  functions  of 
the  Division  of  Management  Policy 
(DMP)  from  the  OA  to  the  OMAIC;  and 

(2)  retitling  the  present  OMAIC  to  the 
Office  of  Management  Assessment 
(OMA). 

Section  HN~B,  Organization  and 
Functions,  is  amended  as  follows:  (1) 
After  the  statement  for  the  Office  of  the 
Director  (HNA).  Office  of  Management 
(HNA9).  Office  of  Administration 
(HNA92),  delete  the  functional 
statement  in  its  entirety  and  substitute 
the  following: 

Office  of  Administration  (HNA92).  (1) 
Advises  the  Deputy  Diredor  for 
Management  and  staff  on  administration 
and  management;  (2)  provides 
leadership  and  guidance  on  all  aspects 
of  administrative  management;  and  (3) 
directs  staff  and  service  functions  in  the 
areas  of  budget  and  finandal 
management,  personnel  management, 
contrad  and  grant  management, 
procurement,  and  logistics. 

(2)  After  the  heading  Office  of 
Management  Assessment  and  Internal 
Control  (HNA95).  delete  the  title  and 
functional  statement  in  their  entirety 
and  insert  the  following: 

Office  of  Management  Assessment 
(HNA95).  (1)  Provides  broad 
management  oversight  and  advice  to  the 
Deputy  Diredor  for  Management  (DDM) 
and  the  Institutes,  Centers,  and 
Divisions  (ICDs)  on  management 
reviews,  corrective  actions,  and  NIH- 
wide  management  of  activities  related  to 
regulations,  delegations  of  authority. 
Privacy  Ad  requirements,  records  and 
forms  management,  organizational  and 
functional  analysis,  and  manual 
issuances;  (2)  conducts  management 
assessments  to  improve  component- 
spedfic  and/or  NlH-wide  management 
effediveness  and  efficiency  of 
administrative  management  functions 
and  systems,  as  well  as  broad-based 
management  assessments  of  program 
areas  as  appropriate;  (3)  provides  a 
centralized  management  sxirvey  and 
review  capability  to  promote  program 
integrity;  (4)  assumes  the  lead 
responsibility  on  cases  received  through 
the  DHHS  Office  of  Inspedor  General 
(OIG)  hotline  that  are  referred  to  NIH  for 
action;  (5)  serves  as  NIH's  central  liaison 
on  matters  involving  the  OIG,  the 
General  Accounting  Office,  the  DHHS 
Office  of  Audit,  the  Federal  Bureau  of 
Investigation,  congressional  staff 
members,  etc.,  related  to  management 
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controls  and  audits;  and  (6)  has  overall 
responsibility  for  all  matters — ^Induding 
the  development  and  implementation  of 
policy  and  the  Annual  Management 
Control  Plan — related  to  management 
controls  to  prevent  fraud,  waste,  abuse, 
and  conflid  of  interest  or  the 
appearance  of  these,  and  develops  a 
planned  management  oversi^t  activity 
that  focuses  on  early  identification  and 
prevention  of  such  occurrences. 

Dated:  November  6, 1993. 
Rnth  L.  Kinchstain. 
Acting  Director,  NIH. 

[FR  Doc.  93-29772  Filed  12-6-93  8:45  a.m.l 
SaUNQ  coos  4140-01-H 


I DEPAFTTMENT  OF  THE  INTERIOR 

I  MInerala  Management  Service 

I  Call  for  Public  Comment  on  General 
[  Leasing  Policiea  In  the  Central  and 
Western  Gulf  of  Mexico  Planning  Areas 
I  Under  the  Comprehensive  Outer 
i  Continental  Shelf  (OCS)  Natural  Gaa 
and  Oil  Resource  Management 
Program  for  1992-1997 

AGENCY:  Minerals  Management  Service 
(MMS),  Department  of  the  Interior. 
I  ACTION:  Call  for  ptiblic  comments. 

SUitlMARY:  MMS  requests  comments  on 
I  general  polides  for  leasing  natural  gas 
I  and  oil  resoiirces  in  the  Central  and 
Western  Gulf  of  Mexico  planning  areas. 
The  alternatives  to  ciurent  polides 
range  from  changes  in  acreage  made 
available  for  leasing  to  modifications  in 
I  lease  terms  offered.  When  suggesting 
I  changes  in  leasing  polides,  respondents 
i  shoiild  indude  the  rationale  for  and  the 
I  objectives  to  be  addressed  by  those 
I  changes. 

I  DATES:  Responses  should  be  received  by 
February  7, 1994. 

I AOORESSES:  Responses  should  be  mailed 
!  to  the  Program  Diredor,  Office  of 
I  Program  Development  and 
'  Coordination,  Minerals  Management 
Service  (MS-4430),  381  Elden  Street, 
Hemdon,  VA  22070.  Hand  deliveries 
I  may  be  made  at  381  Elden  Street,  room 
;  1324,  Hemdon,  Virginia  (call  1215  from 
lobby  telephone).  Envelopes  or  packages 
shoiild  be  marked  "Comments  on 
I  Alternative  Leasing  Polides  for  the  Gulf 
I  of  Mexico."  If  any  privileged  or 
!  proprietary  information  is  submitted 
that  the  respondent  wishes  to  be  treated 
as  confidential,  both  the  envelope  and 
the  contents  should  be  marked 
"Confidential  Information." 
FOn  FUntHER  INFORMATION  CONTACT:  For 
information  pertaining  to  this  Call  for 
I  Public  Comment,  telephone  Paul  Stang 


or  Kim  Coffinan,  Program  Development 
and  Planning  Branch,  at  (703)  787-1215, 
or  Dan  Henry,  Leasing  Coordination 
Branch,  at  (703)  787-1192. 

SUPPLEMENTARY  INFORMATION:  General 
comments  on  leasing  policies  are 
requested  from  States,  local 
governments.  Federal  agencies,  the  oil 
and  gas  industry,  environmental  groups, 
and  other  interested  individuals  and 
groups  to  assist  hOAS  and  the 
Department  of  the  Interior  in  planning 
for  the  Central  and  Western  (Ailf  of 
Mexico  sales  remaining  under  the 
Comprehensive  OCS  Natural  Gas  and 
Oil  Resource  Management  Program  for 
1992-1997.  Comments  will  be 
considered  for  sales  to  be  held 
subsequent  to  Sale  147,  which  is 
plaimed  for  Spring  1994.  These 
comments  will  become  part  of  new  and 
ongoing  studies  to  determine  the 
e^diveness  of  the  existing  system  of 
leasing  and  what  alternatives  are  most 
appropriate.  Neither  MMS  nor  the 
Department  of  the  Interior  has  preferred 
alternatives,  and  no  dedsions  have  been 
made  to  change  the  existing  leasing 
system.  Any  decisions  to  adopt 
alternative  approaches  would  be  made 
on  a  sale-by-sale  basis,  and  MMS  would 
incorporate  the  views  of  interested 
parties  in  the  analyses  for  the  sale 
decisions. 

Respondents  may  sviggest  alternative 
approaches  or  policies  pertaining  to  size 
of  sales  or  of  individual  tracts,  timing, 
location,  finandal  terms,  or  other 
aspects  of  sales.  Comments  should  go 
beyond  expressing  support  for,  or 
opposition  to,  spedfic  proposals  and 
should  state  the  rationale  for  their 
proposals  and  how  they  are  expeded  to 
address  public  policy  objectives. 
Respondents  are  requested  to  evaluate 
policies  in  light  of  those  objectives 
spedfically  mentioned  in  this  Call  for 
Public  Comment  but  should  feel  free  to 
add  and  discuss  other  objectives  as  well. 
Respondents  are  encouraged  to  suggest 
polides  that  balance,  or  reconcile, 
objectives  that  are  often  considered  to 
be  in  conflid. 

Although  the  alternative  approaches, 
and  the  information  received  in 
resi>onse  to  this  Call  for  Public 
Comment,  may-be  considered  in 
planning  for  sales  in  areas  other  than 
the  Central  and  Western  Gulf  of  Mexico, 
it  is  not  the  intent  of  this  Call  for  Public 
Comment  to  solidt  information 
pertaining  to  other  sales.  Also,  MMS 
will  consider  any  polides  suggested  by 
respondents  that  can  be  implemented 
imder  existing  law,  whether  or  not  they 
would  require  regulatory  changes.  Any 
proposals  received  that  would  require 


new  legislation  will  be  considered 
separately. 

Background 

In  1978.  the  Department  of  the 
Interior  began  a  5-year  experiment  with 
several  alternative  bidding  systems.  In 
the  early  1980s,  the  Department 
replaced  trad  selection  sales  with 
areawide  sales  in  the  Gulf  of  Mexico 
(with  industry  nominations  solidted 
under  both  systems).  Analyses  of  these 
policies  have  been  presented  in  reports 
by  MMS,  the  Department  of  Energy,  and 
the  General  Accounting  Office. 
However,  the  OCS  program  now  is  feced 
with  new  conditions,  such  as  real  oil 
prices  closer  ft>  their  (lower)  historical 
norms,  maturation  of  activity  in  the  Gulf 
of  Mexico,  movement  into  deeper 
waters,  advances  in  3-D  seismic  survey 
technology,  and  more  independent  but 
fewer  major  companies  participating  in 
OCS  activities.  Industry  partidpation 
and  bonus  bids  in  recent  OCS  lease 
sales  are  much  lower  than  they  were  for 
most  of  the  1980s;  a  large  fraction  of 
tracts  now  receive  only  a  single  bid — 
typically  near  the  stipulated  minimuTn 
bid  requirement  A  long-term, 
steepening  decline  is  expeded  over  the 
new  few  decades  in  both  reserves  and 
production  of  natural  gas  and  oil  from 
the  Gulf  of  Mexico  imless  major  new 
discoveries  or  much  higher  prices 
emerge,  On  the  other  hand,  higher 
prices  for  natural  gas  and  increased  use 
of  3-D  seismic  data  appear  to  be 
responsible  for  the  increased  interest  in 
the  hydrocarbon  potential  of  the  Gulf  of 
Mexico,  where  in  the  past  year  the 
number  of  tracts  bid  on  rose  by  70 
percent  and  the  rig  count  almost 
doubled. 

Leasing  Objectives 

The  OCS  Lands  Ad  lists  numerous 
objectives  to  be  balanced  in  the 
planning  and  implementation  of  leasing 
polides.  Leasing  objectives  and 
assodated  policies  may  differ  from  area 
to  area  on  the  OCS.  Three  generic 
categories  of  objectives  are  listed  below 
but,  as  mentioned  above,  respondents 
are  not  limited  to  any  particular  list  of 
objectives. 

1.  These  objectives  related  to  attaining 
highest  social  value  of  our  natural 
resources  over  time.  Such  objectives 
consider  the  "economic,  sodal,  and 
environmental  values  of  the  renewable 
and  nonrenewable  resources  contained 
in  the  outer  Continental  Shelf,  and  the 
potential  impad  of  oil  and  gas 
exploration  on  other  resources  values  of 
the  outer  Continental  Shelf  and  the 
marine,  coastal,  and  human 
environments,"  (43  U.S.C.  1344(a)(1))  as 
well  as  the  effects  of  "(tjiming  and 
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location  of  exploration,  development, 
and  production  of  oil  and  gas  •  •  •" 
(43  U.S.C.  1344(a)(2)).  Much  of  the 
public  debate  on  the  OCS  program  has 
addressed  objectives  withhi  this 
category,  focusing  on  whether  our  oil 
and  gas  resources  are  of  higher  value 
under  lease  with  the  private  sector  or  in 
the  Federal  Government's  (unleased) 
inventory;  whether  the  value  of  industry 
employment,  infrastructure,  and 
technological  innovation  justifies 
special  incentives  for  industry  to 
continue  to  operate  on  and  invest  in  the 
OCS;  and  whether  the  benefits 
associated  with  OCS  oil  and  gas 
activities  outweigh  potential  social  or 
environmental  costs. 

2.  Those  objectives  related  to  meeting 
Federal  financial  responsibilities — 
including  the  receipt  of  a  fair  return  on 
public  resources,  generation  of  revenues 
for  the  Treasury,  and  avoidance  of 
undue  Federal  liabilities.  This  category 
includes  objectives  related  to  the  effect 
of  the  extent  and  pace  of  leasing  on 
Federal  bonus  revenues  (perhaps  to  the 
benefit  or  detriment  of  royalty  revenues) 
and  receipt  of  Mr  market  value. 

3.  Those  objectives  related  to 
adequately  addressing  concerns  of 
interested  parties — including  the 
problem  of  imcertainty  (for  all  affected 
parties).  OCS  policy  decisions  affect 
numerous  parties,  inclifding  State  and 
local  governments,  the  oil  and  gas 
industry,  other  businesses,  other  groups, 
and  individuals.  Concerns  and 
objectives  diffiar  among  parties,  even 
within  these  groupings. 

AltematiTe  Approaches 

A.  Financial  Terms  of  Leases 

The  retention  of  domestic  oil  and  gas 
industry  employment,  exploration  and 
production  capabiUties,  technological 
innovation,  and  investment  in  support 
industries  has  been  an  important 
objective  voiced  by  some  observers 
concerned  by  the  industry  flight  from 
the  OCS  to  areas  overseas.  In  future 
lease  saleft.  a  bidding  system 
implemented  under  section  8  of  the 
OCS  Lands  Act  (43  U.S.C.  1337(a)(1)(H), 
so  long  as  it  is  consistent  with  the  duty 
to  assure  receipt  of  &ir  market  value, 
could  provide  for  leases  containing  a 
royalty  holiday  for  a  period  of  time  or 
a  royalty  rate  fixed  at  less  than  the 
current  minimum  of  12.5  percent  for  all 
tracts,  for  all  tracts  in  deep  water,  or  for 
selected  tracts,  such  as  previously 
relinquished  tracts  with  qualifying  wells 
or  marginal  tracts  in  shallow  waters.  If 
a  royalty  holiday  were  offered  in  a 
future  lease  sale,  it  is  likely  that  its 
length  would  be  based  on  expenditures, 
revenue  received,  volume  produced,  or 


length  of  time  from  initial  production. 
Respondents  commenting  on  these  or 
other  proposed  incentives  for  new 
leasing  should  consider,  among  others, 
the  objectives  of  minimizing 
administrative  burden  and  avoiding 
distortion  of  production  decisions. 

In  addition  to  the  request  for  general 
comments,  respondents  are  asked  to 
consider  the  following  questions. 

Given  the  substantial  capital 
investment  required  for  exploration, 
development,  and  production  in  deep 
water,  now  much  of  a  royalty  holiday 
would  be  required  for  this  to  affiect 
potential  bidders'  decisions? 

On  what  basis  should  the  extent  of  the 
hoUday  be  measured  (cost,  time, 
revenues  received,  or  voliune  of 
production)? 

Would  a  lower,  fixed  royalty  rate 
(below  12.5  percent)  be  preferable  to  a 
royalty  holiday?  What  would  be  the 
advantages  and  disadvantages  of  a 
lower,  fixed-rate  royalty  for  new  leases? 

Would  lower  royalties  for  shallow- 
water  tracts  be  an  effective  incentive  to 
industry  activity?  If  so,  shovdd  it  be 
offered  on  all  tracts  or  on  selected 
tracts?  What  kind  of  criteria  should  be 
used  to  select  tracts  for  lower  royalties? 

Would  greater  latitude  for  lessees  in 
the  timing  of  oil  and  gas  activities  on 
the  leasehold  tracts  enhance  the  value  of 
leases  and  increase  the  likelihood  that 
gas  and  oil  are  produced  when  they  are 
most  needed?  It  so,  what  kinds  of 
flexibility  in  lease  terms  would  be  most 
appropriate  and  most  effiective? 

B.  Tracts  Offered  and  Number  of  Tracts 
Leased 

Large,  contiguous  tract  offerings 
provide  incentives  for  early  seismic 
exploration  and  allow  companies  with 
very  different  assumptions  and 
production  strategies  to  bid  on  tracts 
with  different  characteristics.  Such 
offerings  provide  greater  flexibiUty  to 
industry.  The  geophysical  data- 
gathering  industry  is  acquiring  3-0 
seismic  data  over  large,  contiguous  areas 
of  the  Central  and  Western  Gulf. 
Because  of  its  cost,  the  generation  of  3- 
D  seismic  data,  which  allows 
identification  of  minor  prospects  that 
would  not  be  noticeable  in  2-D  seismic 
data,  is  claimed  to  be  impracticable  for 
traditional  tract  selection  sales. 
Therefore,  offering  large,  contiguous 
areas  for  lease  may  advance  the  state  of 
science  and  technology  and  encourage 
the  participation  of  small  operators  and 
the  development  of  minor  prospects, 
resulting  ultimately  in  more  produced 
resources. 

On  the  other  hand,  there  are  concerns 
that,  with  the  offering  of  huge  nimibers 
of  tracts  and  the  reduced  number  of 


bids,  competition  among  bidders  may 
not  be  sufficient  for  the  Federal 
Government  to  obtain  the  full  value  of 
the  tracts  it  leases.  Some  obser\'ers  have 
noted  that  smaller  sale  areas  allow  for 
more  foq^d  analyses  of  potential 
environmental  impacts  of  lease  sales. 
These  observers  tend  to  favor  fairly 
limited  tract  selection  sales.  However, 
this  latter  concern  may  be  stronger  for 
leasing  in  frontier  areas  than  for  the 
sales  addressed  in  this  Call  for  Public 
Conament. 

MMS  might  address  concerns  about 
the  size  of  tract  offerings  in  various 
ways.  The  most  obvious  would  restrict 
the  acreage  offered  for  lease.  Offering 
large,  contiguous  portions  of  a  plaiming 
area  in  each  sale  might  address  this 
objective  while  still  meeting  some  of  the 
objectives  of  those  who  support  the 
current  approach  to  sale  size.  The 
portions  to  be  offiered  could  be 
determined  by  geologic  trends,  water 
depth,  resource  potential,  other  foctors, 
or  some  combination  of  these.  Offering 
only  one  areawide  sale  each  year 
(alternating  Central  and  Western  sales) 
might  help  address  objectives  related  to 
"value"  and  competition.  However,  any 
proposals  to  restrict  the  number  of  tracts 
o^red  for  lease  should  consider  the 
need  to  include  siiffident  acreage  of 
interest  to  industry  to  avoid  adverse 
impacts  on  OCS  exploration  and 
production  activity. 

Another  way  to  address  "value"  and 
concerns  over  the  level  of  competition 
is  to  restrict  the  number  of  tracts  leased, 
either  through  a  cap  on  the  number  of 
leases  issued  or  through  raising  the 
minimum  bid.  These  alternatives  would 
retain  more  of  the  benefits  of  the  present 
system  of  leasing.  Other  alternatives  that 
might  raise  bonus  bid  revenues  are  to 
provide  more  information  on  tracts 
(whether  the  most  prospective  tracts  or 
all  tracts),  to  lower  effective  royalty 
rates,  or  to  extend  the  length  of  leases. 
Some  combination  of  a  higher  minimum 
bid  and  a  royalty  holiday  on  deep-water 
tr  :\s  may  meet  several  of  the  objectives 
discussed  here. 

In  addition  to  any  other  general 
comments  or  information  respondents 
may  wish  to  provide,  responses  to  the 
following  questions  are  requested. 

Should  sale  size  vary  according  to 
conditions  such  as  energy  prices  or 
ntimber  of  acres  under  lease? 

Would  limits  be  appropriate  on  tracts 
offered,  on  tracts  leased,  or  on  other 
limiting  factors,  such  as  location? 

What  method  should  MMS  use  to 
choose  the  tracts  included  for  a  sale? 
Should  entire  geologic  trends  or  large 
groups  of  contiguous  tracts  in  promising 
areas  be  offiered? 


Should  MMS  offer  all  tracts 
nominated  by  industry,  subject  to 
nomination  fees  and  a  limited  set  of 
criteria  for  exclusion,  such  as 
environmental  sensitivity  and  military 
u)e?  If  so.  how  should  such  a  system 
work?  What  level  of  nomination  fee 
would  be  appropriate,  and  how  might 
that  affect  what  tracts  are  nominated? 

Should  the  minimum  bid  be  raised? 
To  what  level?  Should  the  minimum  bid 
be  the  same  for  all  tracts?  Jf  not,  what 
criteria  should  be  used  to  determine 
appropriate  minimum  bid  levels  and 
where  to  apply  them? 

Would  a  tract  size  smaller  than  the 
standard  5760  acres  be  appropriate?  If 
so,  under  what  ccmditions? 
Tom  Pry. 

Director.-MinenUs  Management  Service. 
[FR  Doc  93-29795  Filed  12-6-93;  8:45  am) 
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National  Park  Service 

Mdzama,  Munson  Valley,  and 
Panhandle  Development  Concept  Pian/ 
Environmental  Impact  Statement  for 
Crater  Lake  Natk>nal  Park,  Oregon 

AQCNCY:  National  Parit  Service,  Interior. 
ACTION:  Amendment  of  Notice  of  Intent 
previously  published  in  the  Federal 
Register. 

SUMMARY:  The  November  12. 1993.  issue 
of  the  Federal  Register  contained  a 
Notice  of  Intent  by  the  National  Park 
Service  that  announced  the  initiation  of 
work  on  a  Development  Concept  Plan/ 
Environmental  Impact  Statement  (DCP/ 
EIS)  for  Mazama.  Munson  Valley,  and 
Panhandle  areas  within  Crater  Lake 
National  Park.  The  Notice  stated  that 
public  scoping  meetings  would  be  held 
in  early  December  1993.  The  Notice  Is 
hereby  amended  by  specifying  that  the 
public  meetings  will  be  held  in  January 
1994  as  indicated  below. 
DATES:  The  dates  and  cities  where  the 
public  scoping  meetings  will  take  place 
are: 

January  10, 1994— Klamatii  Falls. 

Oregon 
January  11. 1994— Medford.  Oregon 
January  12, 1994— Roseburg.  Or^n 
January  13, 1994— Portland,  Oregon. 

All  meetings  will  begin  at  7  p.m.  The 
specific  locations  will  be  pubUshed  in  a 
National  Park  Service  newsletter  and  in 
the  local  media  prior  to  the  meetings. 
ADDRESSES:  Written  comments 
concerning  the  DCP/EIS  should  be  sent 
to  the  Superintendent,  Carter  Lake 
National  Park,  P.O.  Box  7,  Crater  Lake, 
Oregon  97604-0007. 
FOR  FtmTHEfl  INFORMATION  CONTACT: 


Superintendent,  Crater  Lake  National 
Park,  at  the  above  address  or  at 
telephone  number  (503)  594-2211. 

Dated:  Novemt)OT  24, 1993. 
Willimn  C  Waltvn, 

Deputy  Regional  Director.  Pacific  Northwest 

Region.  National  Park  Service. 

(FR  Doc.  93-29855  Filed  12-^-93;  8:45  am] 

BAUNG  CODE  4310-TD-y 

Cheaapeake  &  Ohio  Canal  National 
Hiatorical  Park  Commiaaion;  Meeting 

Notice  is  hereby  given  in  accordance 
with  Federal  Advisory  Committee  Act 
that  a  meeting  will  be  held  at  1  p.m., 
Saturday,  December  11, 1993.  at  the  Old 
Post  Office  Building,  12th  and 
Pennsylvania  Avenue,  Washington.  DC. 

The  Commission  was  established  by 
Public  Law  91-664  to  meet  and  consult 
with  the  Secretary  of  the  Interior  on 
general  pohdes  and  specific  matters 
related  to  the  administration  and 
development  of  the  Chesapeake  and 
Ohio  Canal  National  Historical  Park.     * 

The  members  of  the  Commission  are 
as  follows: 

Mrs.  Sheila  Rabb  Weidenfeld. 

Chairman.  Washington.  DC 
Ms.  Diane  C.  Ellis,  Brunswick.  Maryland 
Brother  James  T.  Kirkpatrick,  F.S.C.. 

Cumberland,  Maryland 
Ms.  Anne  L.  Conner,  Cumberland, 

Maryland 
Ms.  Elise  B.  Heinz,  Arlington,  Virginia 
Mr.  George  M.  Wykoff,  Jr.,  Cumberland. 

Maryland 
Mr.  Rockwood  H.  Foster,  Washington, 

DC 
Mr.  Bany  A.  Passett,  Washington,  DC 
Mrs.  Jo  Reynolds,  Potomac,  Maryland 
Ms.  Nancy  C.  Long,  Glen  Echo, 

Maryland 
Ms.  Mary  Elizabeth  Woodward. 

Shepherdstown.  West  Virginia 
Dr.  James  H.  Gilford,  Frederick. 

Maryland 
Mr.  Edward  K.  Miller,  Hagerstown, 

Maryland 
Mrs.  Sue  Aim  Sullivan,  Williamsport, 

Maryland 
Mr.  Terry  W.  Hepburn,  Hancock, 

Maryland 
Mr.  Laidley  E.  McCoy.  Charleston.  West 

Virginia 
Ms.  Jo  Ann  M.  Spevacek,  Burke, 

Virginia 
Mr.  Qiarles  J.  Weir,  Falls  Church, 

Virginia. 

The  agenda  for  the  meeting  includes 
presentation  of  Envir6nraental  Impact 
Statement  on  the  Canal  Parkway  Study, 
scenic  easement  review.  Integrated  Pest 
Management  review,  vegetation 
concerns  in  the  Oldtown  area  of  the 
Canal  and  Su{>erintendent's  Report. 


The  meeting  will  be  open  to  the 
pubhc.  Any  member  of  the  public  may 
file  with  the  Commission  a  written 
statement  concerning  the  matters  to  be 
discussed.  Persons  wishing  further 
information  concerning  this  meeting  or 
who  wish  to  submit  written  statements, 
may  contact  Thomas  O.  Hobbs, 
Superintendent,  C&O  Canal  National 
Historical  Park,  P.O.  Box  4.  Sharpsburg, 
Maryland  21782. 

Minutes  of  the  meeting  will  be 
available  for  public  inspection  six  (6) 
weeks  after  the  meeting  at  Park 
Headquarters,  Sharpsburg,  Marj'land. 

Dated:  Novwnber  22, 1993. 

Ghiysandra  L.  Walter. 

Acting  Regional  Diredor.  National  Capital 
Region. 

(FR  Doc.  93-29856  Filed  12-6-93;  845  am) 

BiUJNQ  CODC  4310-70-M 


National  Reglater  of  HIatoric  Places; 
Notification  df  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  Usting 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
November  27. 1993.  Pursuant  to  §60.13 
of  36  CFR  part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register.  National  Park 
Service.  P.O.  Box  37127,  Washington. 
DC  20013-7127.  Written  comments 
should  be  submitted  by  December  22, 
1993. 
Beth  L.  Savage, 

Acting  Chief  of  Registration.  National 
Register. 

FLORIDA 

OsceoU  County 

Colonial  Estate  (Kissinimee  MPS),  2450  Old 

Dixie  Hwy.,  Kissimmee,  93001455 
First  United  Methodist  Church  (Kissimmee j. 

215  E.  Church  St.,  Kissimmee,  93001457 
Kissimmee  Historic  District  (Kissimmee 

MPS),  Roughly  bounded  by  Aultman  St.. 

Monument  Ave..  Penfield  St.  and 

Randolph  Ave.,  Kissimmee,  93001454 
Old  Holy  Redeemer  Catholic  Church 

(Kissimmee  MPS),  120  N.  Spoule  Ave., 

Kissimmee,  93001456 

St  Lucie  County 

bnmokolee.  8431  Immokoiee  Rd.,  Fort  Pierce, 
93001450 

MISSOURI 

Miller  County 

Olean  Railroad  Depot,  Main  St  E  of  jet.  with 
California  St..  Olean.  93001452 

MONTANA 

Lewis  and  Qark  County 
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House  of  Good  Shepard  Historic  District, 
Atm  suiTOtinding  )ct.  of  9th  Av«.  and  N. 
HobKk  St.,  Helena.  9300144S 

m 

TrMaure  Cmmty 

Yucca  Theatre.  520  Division  St.,  Hysham, 
93001447  "^ 

NEW  YORK 

Oneida  County 

New  Voric  Central  Railroad  Adirondack 
Division  Historic  District,  NYCRR  Right-of- 
Way,  Remson  vicinity,  93001451 

TEXAS 

Galveaton  County 

SS  SELMA  (steamship).  Address  Restricted, 
Galveston  vicinity,  93001449 

Taylor  County 

Hilton  Hotel.  986  N.  Fourth  St.,  Abilene, 
85003658 

WISCONSIN 

Dana  County 

Hall.  Samuel.  House,  924  Hillside  Rd., 
Albion,  93001445 

Eau  Claira  County 

Soo  Line  Locomotive  2719.  Carson  Park,  Eau 
Qaire.  93001453 

Forest  County 

Chicago  and  North — Western  Land  Office 
(Public  Library  Facilities  of  Wisconsin 
MPS).  4556  N.  Branch  St.,  Waubeno, 
93001446 

(FR  Doc.  93-29794  Filed  12-6-93;  8:45  am] 
BNJJNQ  COOC  431ft-7e-H 


INTERSTATE  COMMERCE 
COMMISSION 

Notice  of  Exemption 
[Rn«ne«  Dockat  No.  32370] 

Idaho  Northern  &  Pacific  Railroad 
Company— Lease,  Acquisition  and 
Operation  Exemption— Union  Pacific 
Railroad  Company 

Idaho  Northern  k  Pacific  Railroad 
Company  (INP),  a  noncarrier,  has  filed 
a  notice  of  exemption:  (1)  To  acquire  by 
lease  or  purchase  and  operate  rail  lines 
of  Union  Pacific  Railroad  Company  (UP) 
for  a  total  distance  of  290.52  miles  in 
the  States  of  Idaho  and  Oregon;  and  (2) 
to  acquire  incidental  trackage  rights 
over  three  rail  lines  of  UP  in  Idaho.  IMP 
will  become  a  class  in  rail  carrier.  The 
transaction  was  to  be  consummated  on 
or  after  November  14, 1993. ^ 


INP  will  lease  and  operate  for  a 
distance  of  46.1  miles  of  rail  lines  as 
follows: 

(1)  The  Joseph  Branch  from  MP  0.0  at 
LaGrande,  OR.>  to  MP  21.0  at  Elgin, 
0R;» 

(2)  The  Idaho  Northern  Branch  from 
MP  5.0  at  Maddens,  ID,  to  MP  28.0 
at  Emmett,  ID;  and 

(3)  The  Payette  Branch  from  MP  27.0 
to  MP  29.1  at  Emmett,  ID. 

INP  will  acquire  by  purchase  244.42 
miles  of  rail  lines  as  follows: 

(1)  The  Joseph  Branch  from  MP  21.0 
at  Elgin.  OR,  to  MP  83.58  at  Joseph, 
OR; 

(2)  The  New  Meadows  Branch  from 
MP  1.0  at  Weiser,  ID.  to  MP  84.55 
at  Rubicon.  ID; 

(3)  The  Idaho  Northern  Branch  from 
MP  28.0  at  Emmett,  ID.  to  MP  99.68 
at  Cascade,  ID;  and 

(4)  The  Payette  Branch  from  MP  0.39 
at  Payette.  ID.  to  MP  27.0  at 
Emmett,  ID. 

The  incidental  trackage  rights  that 
INP  will  acquire  as  part  of  the  proposed 
transaction  will  be  over  the  following 
lines: 

(1)  on  its  mainline  between  MP  519.0 
at  Weiser,  ID,  and  MP  454.0  at 
Nampa,  ID; 

(2)  on  tne  Idaho  Northern  Branch 
between  MP  0.00  at  Nampa,  K),  and 
MP  5.00  at  Maddens.  ID;  and 

(3)  on  the  New  Meadows  Branch 
between  MP  0.00  and  MP  1.0  at 
Weiser.  ID. 

This  transaction  is  related  to  a  notice 
of  exemption  concurrently  filed  in 
Finance  Docket  No.  32371,  Rio  Grande 
Pacific  Coq>OTation— Continuance  in 
Control  Exemption — Idaho  Northern 
Pacific  Railroad  Company,  wherein  Rio 
Grande  Pacific  Corporation  seeks  to 
continue  in  control  of  INP  and  two  other 
class  ni  railroads  when  INP  becomes  a 
rail  carrier  upon  consummation  of  the 
transaction  described  in  this  notice.* 

All  comments  must  be  filed  with  the 
Commission  and  served  on:  John  D. 
Heftier.  Gerst.  Heffiier,  Carpenter  k 
Precup,  Suite  1107, 1700  K  Street  NW., 
Washington,  DC  20006. 

This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 


<  Brotherhood  of  Locomotive  Engineers  filed  a 
letter  on  November  19, 1993,  concerning  the  correct 
filing  and  consummation  dale.  Due  to  clerical  error, 
the  letter  received  November  5, 1993,  vns  stamped 
received  November  S  and  B,  1993.  The  actual  and 
correct  filing  date  of  this  notice  it  November  S, 
1993. 


misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  tmder  49  U.S.C.  10S05(d) 
may  be  filed  at  any  time. 

The  filing  of  a  petition  to  revoke  will 
not  automatically  stay  the  transaction. 

Deddbd:'  December  1, 1993. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Sidney  L.  Strickland,  Jr., 
Secretary. 
[FR  Doc.  93-29841;  Filed  12-6-93;  8:45  ami 

MUJNQCOOe  T03a-01-» 

[Doctot  No.  AB-4  (Sub-No.  111X)] 

Mlaaourl  Pacific  Railroad  Co.,— 
Abandonment  Exemption — In  Oeage, 
Lyon  and  Morria  Counties,  KS 

Missouri  Pacific  Railroad  Company 
(MP)  has  filed  a  notice  of  exemption 
under  49  CFR  part  1152  Subpart  F— 
Exempt  Abandonments  and 
Discontinuances  of  Service  and 
Trackage  Rights  to  discontinue  service 
over  and  abejidon  a  37.82-mile  portion 
of  the  Hoisington  Subdivision  between 
milepost  388.25  near  Osage  Qty  and 
milepost  425.0  >  near  Council  Grove,  in 
Oss^,  Lyon  and  Morris  Counties,  KS.2 

k6»  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years:  (2)  there  is  no  overhead 
traffic  on  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period;  and  (4)  the  requirements  at  49 
CFR  1105.7  (service  of  environmental 
report  on  agencies).  49  CFR  1105.8 
(service  of  historic  report  on  State 
Historic  Preservation  Officer).  49  CFR 
1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 


s  As  part  of  the  Joseph  Branch  lease.  INP  will  use 
certain  tracks  at  LaGrande  Yard  for  switching  and 
blocking  cars. 

)  UP  will  retain  operating  rights  on  the  |oseph 
Branch  between  MP  0.00  and  0.50. 

4  Rio  Grande,  a  noncarrier  holding  company, 
ovtms  100  percent  of  the  stock  of  INP.  Rio  Grande 
also  owns  and  controls  the  following 
noDconnectlng  shortline  rail  carriers:  Wichita, 
Tillman  k  lackson  Railway  Company,  and  Nebraska 
Central  Railroad  Company.  Control  by  Rio  Grande 
of  these  two  rail  carriers  was  previously  exempted 
in  Finance  Docket  No.  32289. 


>  A  milepost  equation  coosisUng  of  milepost 
425.09  and  milepost  424.62  accounts  for  1.07  miles. 

>  MP  avers  that,  although  The  Denver  and  Rio 
Grande  Western  Railroad  (DRGW)  acquired 
overhead  trackage  rights  on  this  segment  in  1982, 
DRGW  ceased  using  the  rights  in  1989.  However, 
because  of  DRGW's  existing  trackage  righu,  MP 
may  only  discontinue  service  at  this  time.  The 
effectiveness  of  this  notice  as  to  the  abandonment 
will  be  contingent  upon:  (1)  DRGW  obtaining 
Commission  approval  or  exemption  to  discontinue 
its  trackage  rignts:  and  (2)  MP  informing  any  party 
requesting  public  use  or  trail  use  if  and  when  such 
trackage  ri^ts  are  discontinued.  See  Missouri  Pac. 
F.  Co.— Aban.— Osage  fr  Monit  Count..  KS.  9 
I.C.C2d  1228  (1993).  Requests  for  public  use  or  trail 
use  conditions  will  not  b«  acted  upon  until  DRGW 
has  relinquished  its  trackage  rights. 
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the  abandonment  shall  be  protected 
under  Oregon  Short  Line  R.  Co. — 
Abaadomnent — (Joshen,  360 1.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be"  effective  as  to 
discontinuance  only  on  January  6, 1994, 
unless  stayed  pending  reconsideration. 
Petitions  to  stay  that  do  not  involve 
environmental  issues,'  formal 
expressions  of  intent  to  file  an  OFA 
under  49  CFR  1152.27(c)(2),*  and  trail 
use/rail  banking  requests  tmder  49  CFR 
1152.29  5  must  be  filed  by  December  17, 
1993.  Petitions  to  reopen  or  requests  for 
public  use  conditions  imder  49  CFR 
1152.28  must  be  filed  by  December  27. 
1993,  with:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Joseph  D. 
Anthofer.  1416  Dodge  Street,  Room  830, 
Omaha,  N£  68179. 

If  the  notice  of  exemption  contains 
false  or  misleading  Information,  the 
exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effiects,  if  any,  on  the 
environmental  and  historic  resources. 
The  Section  of  Energy  and  Environment 
(SEE)  has  issued  an  environmental 
assessment  (EA)  recommending  a 
condition  advising  MP  against  engaging 
in  any  salvage  activities  or  otherwise 
disposing  of  the  line  until  the  Section  7 
process  under  the  Endangered  Species 
Act,  16  U.S.C.  1536,  has  been 
completed.  A  condition  to  this  effect 
will  be  imposed. 

Public  use  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 


)  A  stay  %viU  be  issued  routinely  by  the 
Ccmmission  in  those  proceedings  wtare  an 
infonnad  dedsion  on  environmental  issues 
(wfaatbar  raised  by  a  party  or  by  the  Commission's 
Section  of  Energy  and  Environment  in  its 
independent  Investigation)  cannot  be  made  before 
the  affective  date  of  the  notice  of  exemption.  See 
Exemption  of  Out-of-Senrice  Bail  Lines,  5  LCC2d 
377  (1989).  Any  entity  seeking  a  stay  involving 
envitonmanlal  concerns  is  encouraged  tc  file  its 
request  as  soon  as  possible  in  order  to  permit  this 
Commission  to  review  and  act  on  the  rsqtiest  before 
the  affective  date  of  this  exemption. 

*  See  Exempt,  of  Fail  Abandonment— Offers  c/f 
Finan.  Assist..  4  LaC2d  164  (1987). 

'Tha  Commission  will  accept  a  Ute-&led  trail  use 
request  as  long  as  It  retains  furisdictioa  to  do  so. 
Hare  jurisdiction  will  be  retained  at  least  until  the 
exemption  of  die  abondonmmit  becomes  effective 
after  discontinnaace  of  ORG Ws  trackage  rights. 


Decided:  December  1, 1993. 

By  the  Commission,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Sidney  L.  Strkkland,  Jr., 
Secretary. 
(FR  Doc  93-29843  Piled  12-6-93;  8:45  am] 

BILUNQ  COOC  T03S-01-P 

Notice  of  Exemption 
[Fkumce  Docket  No.  32371] 

Rio  Grarxie  Pacific  Corp.— 
Continuance  In  Control  Exemption- 
Idaho  Northern  &  Pacific  Railroad  Co. 

Rio  Grande  Pacific  Corporation  (Rio 
Grande),  a  noncarrier  holding  company, 
has  filed  a  notice  of  exemption  to 
continue  in  control  of  Idano  Northern  & 
Pacific  Railroad  Company  (INP). 
Nebraska  Central  Raikoad  (NCR)  and 
the  Wichita.  Tillman  k  Jackson  Railway 
Company  (Wichita),  upon  INP  becoming 
a  class  m  rail  carrier. 

INP,  a  noncarrier,  has  concurrently 
filed  a  notice  of  exemption  in  Finance   * 
Docket  No.  32370,  Idaho  Northern  & 
Pacific  Railroad  Company— Lease, 
Acquisition  and  Operation  Exemption — 
Union  Pacific  Railroad  Company,  to 
acquire  by  lease  or  purchase  and  operate 
approximately  290.52  miles  of  rail  line 
owned  by  Union  Pacific  Railroad 
Company  (UP)  in  the  States  of  Idaho 
and  Oregon  and  to  acquire  incidental 
trackage  rights  over  r^  lines  owned  by 
UP  in  Idaho.  Rio  Grande  expects  that 
transaction  to  be  consummated  on  or 
about  November  14, 1993.  Rio  (kande 
owns  100  percent  of  the  stock  of  INP. 

Rio  Grande  acquired  49  percent  of  the 
stock  of  Wichita,  a  class  HI  railroad 
established  to  operate  railroad  lines  in 
Oklahoma  and  Texas.  It  now  ovms  100 
percent  of  Wichita's  stock.  Wichita's 
present  lease  and  operation  of 
approximately  101.6  miles  of  railroad 
owned  formerly  by  Union  Pacific 
Corporation  (UPC)  subsidiary  Missouri 
Pacific  Railroad  Company  (MP)  was 
exempted  from  regulation  in  Finance 
Docket  No.  31787,  Wichita.  Tillman  a- 
Jackson  Railway  Company— Lease  and 
Operation  Exemption — Missouri  Pacific 
Railroad  Company  and  Finance  Docket 
No.  31788,  Wichita,  Tillman,  &  Jackson 
Railway  Company— Lease  and 
Operation  Exemption — State  of 
Oklahoma  (both  not  printed),  both 
served  January  8, 1991.  Rio  Grande 
establi^ed  NCR,  a  new  class  III  rail 
carrier  to  operate  railroad  lines  in  the 
State  of  Nebraska.  It  owns  100  percent 
of  the  stock.  Nebraska's  present  lease 
and  operation  of  approximately  248.44 
miles  of  railroad  owned  and  formerly 
operated  by  UPC  subsidiary  UP  was 
exempted  £rom  regulation  in  Finance 


Docket  No.  32290.  Nebraska  Central 
Railroad  Company — ^Lease  and 
Operation  Exemption — ^Union  Pacific 
Railroad  Company  (not  printed),  served 
June  18, 1993.  Control  by  Rio  Oande  of 
Wichita  and  NCR  was  previously 
exempted  in  Finance  Docket  No.  32289, 
Rio  Grande  Pacific  Corporation — 
Continuance  in  Control  Exemption- 
Nebraska  Central  Railroad  Company 
(not  printed),  served  luly  23, 1993. 

Rio  Grande  states  tnat:  (1)  The 
properties  operated  by  these  carriers  do 
not  connect  with  each  other.  (2)  the 
continuance  in  control  Is  not  a  part  of 
a  series  of  anticipated  transactions  that 
would  connect  th^railroads  with  each 
other  or  any  railroad;  in  their  corporate 
family;  and  (3)  the  transaction  does  not 
involve  a  class  I  carrier.  Therefore,  the 
transaction  is  exempt  from  the  prior 
approval  requirements  of  49  U.S.C. 
11343.  See  49  CFR  1180.2(d)(2). 

As  a  condition  to  use  of  this 
exemption,  any  employees  affected  by 
the  transaction  will  be  protected  by  the 
conditions  set  forth  in  New  York  Dock 
Ry. — Control— Brooklyn  Eastern  Dist., 
360  I.C.C.  60  (1979). 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10505  (d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transactions.  Pleadings  must  be  filed 
with  the  Commission  and  served  on: 
John  D.  Heffiaer,  Gerst,  Heffner, 
Carpenter  k  Precup,  suite  1107, 1700  K 
Street  NW.,  Washington,  DC  20006. 

Decided:  December  1, 1993. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  {proceedings. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

[FR  Doc  93-29842  Filed  12-6-93;  8:45  am] 

BltJLMQ  CODE  7D3»-«1-P 

[Docket  No.  AB-33  (Sub-No.  83)] 

Union  Pacific  Railroad  Co.,— 
Abar>donment— in  Gilliam  and  Morrow 
Counties,  OR;  Notice  of  Rndlngs 

The  Commission  has  issued  a 
certificate  authorizing  Union  Pacific 
Railroad  Company  (UP)  to  abandon  its 
line  of  railroad  known  as  the  Heppner 
Branch,  between  milepost  0.00  near 
Heppner  Jet  to  the  end  of  the  line  at 
milepost  45.4  near  Heppner,  a  distance 
of  approximately  45.4  miles,  located  in 
Gilliam  and  Morrow  Counties,  Oregon. 
The  abandonment  certificate  will 
become  effective  January  6, 1994,  unless 
the  Commission  finds  that:  (1)  A 
financially  responsible  person  has 
offered  financial  assistance  (through 
subsidy  or  purchase)  to  enable  the  rail 
service  to  be  continued;  and  (2)  it  is 


G4414 
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likely  that  the  assistance  would  fully 
compensate  the  railroad. 

Any  financial  assistance  ofiiar  must  be 
filed  with  the  Commission  and  UP  no 
'later  than  10  days  after  pubUcation  of 
this  Notice.  The  following  notation  shall 
be  typed  in  bold  fece  on  the  lower  left- 
hand  comer  of  the  envelope  containing 
the  offer:  "Section  of  Legal  Counsel. 
AB-OFA."  Any  offiBr  previously  made 
must  be  remade  within  this  10-day 
period. 

Information  and  procedure  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  10905 
and  49  CFR  1152.27. 

Decided:  December  1, 1993. 

By  the  Conunission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Sidnay  L  Strickland,  Jr., 
Secretary. 
[FR  Doc.  93-29844  Filed  12-6-93;  8:45  ami 
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JOirfT  BOARD  FOR  THE 
ENROUMENT  OF  ACTUARIES 

Advisory  Committee  on  Actuarial 
Examtnations;  Meeting 

Notice  is  hereby  given  that  the 
Advisory  Committee  on  Actuarial 
Examinations  will  meet  in  the 
Conference  Room  of  the  Office  of 
Director  of  Practice,  suite  600,  801 
Pennsylvania  Avenue,  NW., 
Washington,  DC,  on  Wednesday  and 
Thursday,  January  12  and  13, 1994, 
from  8:30  a.m.  to  5  p.m.  each  day. 

The  piupose  of  the  meeting  is  to 
discuss  topics  and  questions  which  may 
be  recommended  for  inclusion  on  future 
Joint  Board  examinations  in  actuarial 
mathematics  and  methodology  referred 
to  in  title  29  U.S.  Code,  section 
1242(a)(1)(B)  and  to  review  the 
November  1993  Joint  Board  examination 
in  order  to  make  recommendations 
relative  thereto,  including  the  minimum 
acceptable  pass  score. 

A  determination  as  required  by 
section  10(d)  of  the  Federal  Advisory 
Conunittee  Act  (Pub.  L  92-463)  has 
been  made  that  the  subject  of  the 
meeting  falls  within  the  exception  to  the 
open  meeting  requirement  set  forth  in 
Title  5  U.S.  Code,  section  552b(c)(9)(B). 
and  that  the  public  interest  requires  that 
such  meeting  be  closed  to  public 
participation. 

Dated:  November  29, 1993. 
Leslie  S.  Shapiro, 

Advisory  Committee  Management  Officer, 
Joint  Board  for  the  EruoUntent  ofActaaries. 
(FR  Doc  93-29839  Filed  12-6-93;  8:45  ami 
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NUCLEAR  REGULATORY 
COlMMtSSlON 

Propoced  Generic  Communication; 
Generic  Letter  on  Availability  and 
Adequacy  of  Design  Bases  Information 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  intent  to  take  no 
further  action  on  the  issuance  of  the 
subject  generic  letter. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  has  decided  not  to 
issue  the  subject  generic  letter.  This 
decision  is  discussed  in  Commission 
information  paper  SECY-93-292,  dated 
October  21, 1993  and  its  associated  Staff 
Requirements  Memorandum,  dated 
November  10, 1993  which  are  available 
in  the  Public  Document  Rooms.  The 
proposed  generic  letter  requests  power 
re'^ctor  licensees  to  describe  the 
programs  that  are  implemented  or 
planned  to  ensure  design  information 
for  tneir  facilities  is  correct,  accessible, 
and  maintained.  A  notice  of  opportxinity 
for  public  comment  on  the  proposed 
generic  letter  was  published  in  the 
Federal  Register  on  March  24, 1993. 
Twenty  two  comments  were 
subsequently  received.  Based  upon 
review  of  these  public  comments  and 
the  available  informal  Design  Document 
Reconstitution  information,  the  NRC  has 
concluded  that  it  would  not 
significantly  benefit  the  Agency  in  its 
licensee  oversight  functions  to  issue  the 
proposed  generic  letter.  The  resolution 
of  public  comments  received  is 
discussed  in  Commission  information 
paper  SECY-93-292.  Although  the  . 
proposed  generic  letter  will  not  be 
issued,  the  NRC  expects  licensees  to 
maintain  accurate  and  accessible  design 
documents  and  will  take  whatever 
measures  are  necessary  to  ensure  that 
the  licensees  have  and  use  design 
information  for  their  facilities  that  is 
correct,  appropriately  maintained,  and 
accessible. 

ADDRESSES:  Not  applicable. 

FOR  FURTHER  INFORMATION  CONTACT: 
Eugene  Imbro  at  (301)  504-2967. 

Dated  at  Rockville,  Maryland,  this  30th  day 
of  November  1993. 

For  the  Nuclear  Regulatory  Commission. 

Gail  H.  Marcus. 

Chief,  Generic  Communications  Branch, 
Division  of  Operating  Reactor  Support,  Office 
of  Nuclear  Reactor  Regulation. 
[FR  Doc.  93-29807  Filed  12-6-93: 8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[RelMM*  Na  PA-17] 

Privacy  Act  of  1974:  Addition  of  a 
Routin»'Use  to  the  Pay  and  Leave 
System  of  Record  (SEC-53) 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Notification  of  new  routine  use 

and  minor  changes  to  description  of 

existing  system  of  records. 

SUMMARY:  In  accordance  with  the 
Privacy  Act  of  1974.  5  U.S.C.  552a.  the 
Securities  and  Exchange  Commission  is 
adding  a  routine  use  for  the  purposes  of 
Salary  and/or  Administrative  Onset, 
and  disclosure  to  Collection/Credit 
Bureau  Reporting  Agencies,  and 
amending  the  system  notice  of  SEC-53 
to  reflect  revisions  to  the  location, 
categories  of  individuals  and  records  in 
the  system,  storage,  retrievability, 
notification  procediu'e  and  record  access 
procedure. 

EFFECTIVE  DATE:  January  6, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 

Lawrence  H.  Hajmes,  Associate 
Executive  Director  (Finance),  Tel.  (202)- 
272-2750,  Securities  and  Exchange 
Commission,  450  5th  St.  NW., 
Washington,  DC  20549. 
SUPPLEMENTARY  INFORMATION:  This 
routine  use  is  intended  to  modify  the 
Pay  and  Leave  system  (SEC-53)  to  allow 
the  Commission  to  use  a  manual  or 
computer  matching  program  for  the 
purpose  of  identifying  and  locating 
individuals  who  are  receiving  Federal 
salaries  or  benefit  payments  and  are 
delinouent  in  their  repayment  of  debts 
owned  to  the  U.S.  Gkivemment  \mder 
certain  programs  administered  by  the 
Securities  and  Exchange  Commission 
("Commission").  These  programs  allow 
collection  of  debts  under  the  provisions 
of  the  Debt  Collection  Act  of  1982  (Pub. 
L.  97-365)  by  voluntary  repayment,  or 
by  salary,  administrative  offset  or  under 
the  provisions  of  the  Cash  Management 
Improvement  Act  Amendments  (31 
U.S.C.  3711.  3718).  in  conjimction  with 
a  manual  or  computer  match  by  the 
Defense  Manpower  Data  Center. 
Department  of  Defense  PMDC).  and  the 
U.S.  Postal  Service.  This  routine  use 
will  also  allow  the  Commission  to 
disclose  to  constimer  reporting  agencies 
(31  U.S.C  3711)  information  regarding  a 
claim  by  the  Commission  whioi  is 
determined  to  be  valid  and  legally 
enforceable  and  to  utilize  a  collection 
service  (credit  bureau)  for  collection 
purposes  (31  U.S.C.  3718). 

lliis  change  in  the  routine  xise  of  the 
Pay  and  Leave  System  will  allow,  for 
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the  purpose  of  effecting  salary, 
administrative  o&et  and  collection/ 
credit  bureau  procedures  against  a 
person  employed  by  that  agency  or 
receiving  or  eligible  to  receive  sonae 
benefit  payments  from  the  agency,  any 
other  Federal  agency  the  abihty  to 
exchange  of^t  information  with  the 
Commission  when  the  Securities  and 
Exchange  Commission,  as  a  creditor  or 
the  other  Federal  agency,  has  a  claim 
against  that  person. 
SEC-53  is  amended  as  follows: 

1.  Syetem  location:  This  section  is 
revised  to  read:  Securities  and  Exchange 
Conunission,  Office  of  the  Comptroller, 
450  5th  SL  NW.  Washington.  DC  20549. 

2.  Categoriee  of  Indivlduala  covered 
by  the  eyttem:  This  section  is  revised 
to  read:  Records  are  maintained  on  all 
individuals  employed  by  the  SEC  in 
prior  and  current  calendar  years. 

3.  Categories  of  records  in  the 
system:  This  section  is  revised  to  read: 
Payroll,  leave,  attendance,  and  historical 
records  on  magnetic  tape  or  disc,  card, 
microfiche,  printout  and  other 
miscellaneous  forms  (i.e.  W-4. 
retirement  card). 

4.  Routine  uses  of  records 
maintained  in  the  system,  including 
categories  of  users  and  the  purposes 
of  such  uses:  Paragraph  5.  is  added  to 
this  section. 


Ik 


S.  To  the  Defense  Manpower  Data 
Center.  Department  of  Defense,  and  to 
the  U.S.  Postal  Service  to  conduct 
manual  or  computer  matching  programs 
for  the  purpose  of  identifying  and 
locating  payments  and  those  debtors 
delinquent  in  their  repayments  of  debts 
owed  to  the  U.S.  Government  under 
certain  programs  administered  by  the 
Commission  in  order  to  collect  the  debts 
under  the  provisions  of  the  Debt 
Collection  Act  of  1982  (Pub.  L.  97-365) 
and  the  Ghsh  Management  Improvement 
Act  Amendment  (31  U.S.C  3711.  3718) 
by  voluntary  repayment,  or  by 
administrative  or  salary  o^et 
procedures. 

To  any  other  Federal  agency  for  the 
purpose  of  effecting  administrative  or 
salary  offset  procedures  against  a  person 
employed  by  the*  agency  or  receiving  or 
eligible  to  receive  some  benefit 
payments  &t)m  the  agency  when  the 
Commission  as  creditor  has  a  claim 
against  that  person. 

To  collection  reporting  agencies  and 
credit  bureaus  for  the  purpose  of 
disclosing  or  collecting  payments  from 
debtors.  Disclosure  of  information  about 
persons  who  are  receiving  Federal 
salaries  or  benefit  payments  and  are 
delinquent  in  their  repayment  of  debts 
owed  to  the  U.S.  Government  under 


certain  programs  administered  by  the 
Commission  may  be  made  to  other 
Federal  agencies,  but  only  to  the  extent 
of  determining  whether  the  person  is 
employed  by  that  agency  and.  if  so. 
effecting  administrative  or  salary  o^et 
procedures  against  the  person. 

5.  Storage:  This  section  is  revised  to 
read:  Appropriate  data  is  stored  on 
magnetic  tape  or  disc,  microfiche  and  is 
shown  on  computer  printouts.  Such 
data  is  supported  by  the  originals  of 
hard  copies  (e.g.,  time  attendance  cards, 
tax  withholding  statements  fit)m 
employees). 

6.  ftetrievabiiity:  This  section  is 
revised  to  read  as  follows:  These  records 
are  indexed  for  individuals  in 
alphabetical  sequence  by  name  or  in 
numerical  order  by  Social  Security 
number. 

7.  System  manager(s)  and  address: 
This  section  is  revised  to  read:  Assistant 
Executive  Director  (Finance),  Securities 
and  Exchange  Commission.  450  5th  St. 
NW..  Washington,  DC  20549. 

8.  Notification  procedure:  This 
section  is  revised  to  read:  All  requests 
to  determine  whether  this  system  of 
records  contains  a  record  pertaining  to 
the  requesting  individual  may  be 
directed  to  the  Privacy  Act  Officer, 
Securities  and  Exchange  Commission, 
450  5th  St.  NW.,  Washington,  DC  20549. 

9.  Record  access  procedures:  This 
section  is  revised  to  read: 

Persons  wishing  to  obtain  information 
on  the  procedures  for  gaining  access  to 
or  contesting  the  contents  of  these 
records  may  contact  or  address  their 
inquiries  to  the  Privacy  Act  Officer, 
Securities  and  Exchange  Commission, 
450  5th  St.  NW.,  Washington.  DC  20549, 

Dated:  December  3  1993. 
By  the  Commission. 
Joaathan  G.  Katz, 
Secretary. 

[FR  Doc.  93-29974  Filed  12-3-93;  4:09  pm| 
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Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Cincinnati  Stock  Exchange, 
Incorporated 

Decemt)er  1, 1993.     " 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Seciuities  and  Exchange  Commission 
("Commission")  pursuant  to  Section 
12(f5(l)(B)  of  the  Seciuities  Exchange 
Act  of  1934  and  Rule  12f-l  therexmder 
for  unlisted  trading  privileges  in  the 
following  sectuities: 

Checkpoint  Systems,  Inc. 


Common  Stock.  $.10  Par  Value  (File  No.  7- 
11605) 
Cobra  Industries,  Inc. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
11606) 
Exide  Corp. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
11607) 
Midland  Bank  Pic 
American  Depositary  Units  (rep.  1  ADS. 
•Ser.  Al  ft  1  ADS  Ser.  A2)  (File  No.  7- 
11608) 
Wellsford  Residential  Property  Trust 
Ser.  A  Cum.  Conv.  Pfd.  Shares  of  Beneficial 
Interest.  $.01  Par  Value  (File  No.  7- 
11609) 

These  securities  are  listed  and 
registered  on  on^  or  more  other  national 
securities  exchange  and  arft  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  December  22. 1993, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the  * 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jozuthan  G.  Katz. 

Secretary. 

[FR  Doc.  93-29780  Filed  12-6-93;  8:45  am] 
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Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Cincinnati  Stock  Exchange, 
Incorporated 

Decemtwr  1, 1993. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Seciuities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unhsted  trading  privileges  in  the 
following  securities: 

Associated  Estates  Realty  Corp. 
Common  Shares.  Without  Par  Value  (File 
No.  7-11594) 
Avalon  Properties,  Inc. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
11595) 
Harte  Hanks  Communications,  Inc. 
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Common  Stock,  $1.00  Par  Vahie  (File  No. 
7-11596) 
Horizon  Outlet  Centers,  Inc. 
Common  Stock.  $.01  Per  Value  (File  No.  7- 
11597)  ^ 

Kimco  Realty  Corp. 
Depositary  Shares  (rep.  1/10  sh.  7V«%  Ser. 
A  Cum.  Red.  Pfd.  Stock.  $1.00  Par  Value 
(File  No.  7-11598)) 
Louis  Dreyfus  Natural  Gas  Corp.  « 

Common  Stock.  $.01  Par  Value  (File  No.  7- 
11599) 
Newfield  Exploration 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
11600) 
Spieker  Properties,  Inc. 
Common  Stock,  $.0001  Par  Value  (File  No. 
7-11601) 
Sun  Coast  Plastics,  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
11602) 
Trident  NGL  Holding,  Inc. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
11603) 
Vesta  Insurance  Group,  Inc 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
11604) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  December  22, 1993, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  SUwt,  NW..  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  (misuant  to  delegated 
authority. 
lonathan  G.  Katz, 
Secretary. 

[FR  Doc.  93-29781  Filed  12-6-93;  8:45  amj 
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Self-Regulatory  Organlzationa; 
Applicationa  for  Unilated  Trading 
Prlvllegaa;  Notice  and  Opportunity  for 
Hearing;  Ptiiladelphla  Stock  Exchange, 
Incorporated 

December  1,1993. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(l)(B}  of  the  Securities  Exchange 


Act  of  1934  and  Rule  12f-l  thereunder 
for  imlisted  trading  privileges  in  the 
following  securities: 

American  Reel  Estate  Investment  Corp. 
Common  Stock,  $.001  Par  Vahte  (File  No. 
7-11587) 
Trident  NGL  Holding.  Inc. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
11S88) 
Spieker  Properties.  Ina 
Common  Stock,  $.0001  Par  Value  (File  Na 
7-11589) 
Sun  Coast  Plastics,  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
11590) 
Checkpoint  Systems,  Inc. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
11591) 
Exide  Corporation 
Common  Stock,  $0.01  Par  Value  (File  No. 
7-11592) 
Cobra  Industries,  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
11593) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  Invited  to 
submit  on  or  before  December  22, 1993. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  (Commission. 
450  5th  Street.  NW.,  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Ckimmission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  imlisted  trading 
privileges  pursuant  to  such  appUcations 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Conmiission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Seaetaiy. 

(FR  Doc  93-29782  Filed  12-6-93;  8:45  am] 
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[ReiMM  Na  34-33257;  IHle  No*.  SR-Amex- 
•0-33;  SR-CBOE-«1-01;  SR-MYSE-92-22: 

SR-Pt»lx-91-24;  SR-PSE-91-191 

Self-Regulatory  Organlzatlorta;  Order 
Approfvlrtg  Propoeed  Rule  Change  by 
the  American  Stock  Exchange,  Inc.  and 
Notice  of  nitr>g  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Changes  by  the  Chicago  Board 
Options  Exchange.  Inc.,  the  New  Yorfc 
Stock  Exchange,  Inc.,  the  Philadelphia 
Stock  Exchange,  Inc.  and  the  Padfic 
Stock  Exchange,  Inc.,  Relating  to 
Mocflflcattona  of  the  Stock  Price 
Maintenance  Requirement  for  Equity 
Options 

Novonber  30, 1993. 

I.  Introduction 

On  December  17, 1990,  the  American 
Stock  Exchange,  Inc.  ("Amex")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC"), 
pursuant  to  section  19(b)(1)  of  the 
Sectirities  Exchange  Act  of  1934 
("Act") »  and  Rule  19b-4  thereunder.2  a 
proposal  to  amend  Amex  Rule  916, 
entitled  "Withdrawal  of  Approval  of 
Underlying  Securities,"  to  modify  the 
stock  price  maintenance  requirement  for 
equity  options  3  in  order  to  allow  the 
continued  listing  of  options  on  certain 
low-priced  equity  securities.  *  The 
proposed  rule  change,  as  modified  by 
Amendment  No.  1,  was  published  for 
comment  in  Securities  Exchange  Act 
Release  No.  29005  (March  25, 1991),  56 
FR  13345.  The  Commission  received 
one  comment  letter  on  the  proposal,  as 


1 15  U.S.C  78s(b){l)  (1984). 

J 17  CFR  240.19b-4  (1993). 

iCurrontly,  the  options  exchanges  operate  under 
uniform  rules  which  require  that  a  security 
undertying  an  eqtiity  option  meet  certain  minimum 
guidelinat  for  options  trading  ("initial  options 
listing  standards")  and  certain  maintenance 
standiards  ("stock  maintenance  standards")  In  order 
for  the  underlying  security  to  continue  to  be  eligible 
for  options  tradiikg. 

4  The  proposal  was  modified  by  Amendmont  No. 
1,  which  was  filed  with  the  Commission  on  March 
11, 1991,  and  by  Amendment  No.  2,  which  was 
filed  with  the  Commission  on  September  25.  1991. 
In  addition,  on  May  27, 1992.  the  Am«x  amended 
Its  proposal  to  delete  Commentary  .06  to  Amex  Rule 
916,  which  would  have  allowed  the  Amex  to  relist 
options  on  securitiea  within  six  months  of  delisting 
provided  the  market  price  per  share  of  the 
underlying  security  w«s  at  least  S7.50  and 
provided,  further,  that  the  underlying  security 
satisfied  the  Amex's  requirements  for  continued 
approval  of  options  trading.  See  letter  from  Ellen  T. 
Kander,  Special  Counsel,  Derivative  Securities, 
Amex,  to  lliomas  Gira.  Branch  Chief,  Options 
Regulation,  Division  of  Market  Raguiatioo 
(•"Division").  SEC.  dated  May  27, 1992. 
Commentary  .06  was  deleted  in  order  to  ensure  that 
any  delisted  options  class  would  be  recertified  for 
listing  only  if  the  underlying  security  satisfied  the 
Amex's  initial  options  listing  criteria  ("Ameodment 
No.  3"). 
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modified  by  Amendment  No.  l.s 
Amendment  No.  2  was  published  for 
comment  in  Securities  Exchange  Act 
Release  No.  29823  (October  15, 1991). 
56  FR  54593.  Following  the  publication 
of  Amendment  No.  2,  the  CcSoP 
withdrew  its  objections  to  the  Amex's 
proposal  and  endorsed  the  Amex's 
nling.e 

The  Cximmission  also  received 
identical  proposals  from  the  Chicago 
Board  Options  Exchange,  Inc. 
("CBOE"),'  the  New  York  Stock 
Exchange,  Inc.  ("NYSE"),e  the 
Philadelphia  Stock  Exchange,  Inc. 
("Phbc"),8  and  the  Pacific  Stock 
Exchange.  Inc.  ("PSE"),io  (hereafter 
referred  to  collectively  wiA  the  Amex 
as  the  "Exchanges"). 

n.  Description  of  the  Proposals 

Ciirrently,  the  Exchanges'  rules 
restrict  the  Exchanges  from  listing  new 
series  of  equity  options  when  the 
security  underlying  the  option  is  trading 
below  $5. 11  The  Exchanges'  rules  also 
require  them  to  delist  equity  options 
when  the  market  price  per  share  of  the 
underlying  stock  closes  below  $5  on  the 
majority  of  the  business  days  during  the 
preceding  six  calendar  months.  The 
Exchanges  represent,  however,  that  this 
stock  price  maintenance  requirement 
has  been  unduly  restrictive  given 
current  market  conditions,  causing 
certain  options  to  be  needlessly 
delisted.  Specifically,  the  Exchanges 
represent  that  they  "have  encountered 
instances  where  market  conditions  have 


•  See  letter  from  Michael  Schwartz,  rhairman 
Committee  on  Options  Proposals  CCOOP"),  to 
Jonathan  G.  Katz.  Secretary.  Commission,  dated 
May  22. 1991  ("COOP  Utter").  See  infra  note  15 
and  accompanying  text  for  a  discussion  of  the 
comment  letter. 

•  Sea  letter  from  Michael  Schwartz,  rhairrnjin. 
COOP,  to  Jonathan  G.  Katx.  Secretary,  Commission, 
dated  December  16, 1991. 

'  See  File  No.  SR-CBOE-91-01.  submitted  on 
January  4. 1991.  The  CBOE  amended  the  filing  on 
April  19,  1991,  and  on  November  24,  1993.  The 
CBOE's  filing  also  makes  various  minor  conforming 
amendments  to  the  CBOE's  rules  to  make  them 
uniform  with  the  rules  of  the  other  options 
exchanges. 

.    •  See  FUe  No.  SR-NYSE-92-22.  submitted  on 
September  18. 1992.  While  the  language  of  the 
NYSE's  proposal  is  not  identical  to  the  language 
contained  in  the  other  Exchange's  proposals,  the 
effect  of  the  proposal  is  the  same. 

•See  File  No.  SR-Phlx-91-24.  submitted  on  May 
6, 1991.  The  Phlx  also  amended  the  filing  on  April 
21, 1992,  and  on  May  28, 1992. 

"See  FUe  No.  SR-PSE-91-19.  submitted  on  June 
4, 1991.  The  PSE  also  amended  the  filing  on  March 
31, 1992,  and  on  May  29,  1992.  The PSEs filing 
also  makes  various  conforming  amandmenU  to  the 
PSEs  rules  to  make  them  imiform  with  the rtilas of 
the  other  options  exchanges. 

"  See  Amex  Riile  916,  Commentary  .04.  CBOE 
Rule  5.4.  Interpretation  .01,  NYSE  Rule  716, 
Supplementary  Material  .10,  Phbc  Rule  1010. 
Commentary  .01,  and  PSE  Rule  3.7,  Commentary 


eroded  share  prices  for  securities 
imderlying  options,  even  though  the 
decline  in  stock  prices  does  not 
correspond  to  any  erosion  in  the  quality 
of  the  issuers,  as  exemplified  by  the  fact 
that  the  issuers  continue  to  meet  all 
other  maintenance  requirements."" 
Accordingly,  the  Exchanges  have 
proposed  to  lower  the  stock  price 
maintenance  standard  for  certain  low- 
priced  securities.  Specifically,  the 
Exchanges  have  uniformly  proposed 
that  an  equity  option  can  remain  listed 
if  the  price  of  the  imderlying  security 
falls  below  $5  provided  that:  (i)  The 
aggregate  market  value  of  the  underiying 
ctjmpany  equals  or  exceeds  $50  million; 
(ii)  the  customer  open  interest  (reflected 
on  a  two-sided  basis)  in  the  option 
equals  or  exceeds  4,000  contracts;  and 
(iii)  the  trading  volume  in  the 
underiying  security  (in  all  markets  on 
which  the  underlying  security  is  traded) 
equals  or  exceeds  2,400,000  shares  in 
the  preceding  12  months.  The 
Exchanges'  proposals  also  contain  a 
"step-up"  procedure  imder  which  the 
market  price  of  the  imderlying  security 
must  increase  to  comply  with  the  $5 
stock  price  maintenance  standard  by  the 
end  of  a  one-year  period.  In  particular, 
for  six  months  after  a  security  has  failed 
to  close  at  or  above  $5  on  a  majority  of 
the  business  days  during  the  preceding 
six  calendar  months,  new  options  series 
on  the  security  can  only  be  listed  if  the 
market  price  per  share  of  the  underlying 
security  closes  at  or  above  $3  on  a 
majori^  of  the  business  days  during  the 
preceding  six  calendar  months.  In 
addition,  new  options  series  can  only  be 
added  when  the  price  of  the  underlying 
security  is  at  or  above  $3.i3  After  this 
six-month  period,  the  $3  standard  is 
replaced  with  a  $4  standard.  Therefore, 
new  options  series  can  only  be  listed  if 
the  underlying  security  closes  at  or 
above  $4.  After  these  two  six-month 
periods,  the  underlying  security  must 
then  comply  with  the  original  $5  stock 
price  maintenance  requirement. 
Accordingly,  under  the  Exchanges' 
proposals,  while  an  equity  option  vdll 
not  have  to  be  delisted  if  the  price  of  the 
underlying  security  falls  to  $3,i4  the 
price  of  the  underlying  security  must 
gradually  increase  or  ''step  up"  so  that 
in  one  year  the  underlying  security 


"See  e.g..  File  No.  SR-NYSE-92-22  at  p.  10. 

>3ln  addition,  the  security  must  comply  %»ith  all 
of  the  other  additional  requiremenU  noted  above 
with  respect  to  market  capitalization,  open  interest, 
and  trading  volume. 

««In  fact,  the  price  of  the  security  could  fall 
below  $3.  so  long  as  the  security  closes  at  or  above 
S3  on  a  majority  of  the  business  days  during  the 
preceding  six  calendar  months. 


complies  with  the  original  $5  stock 
price  maintenance  standard. 

As  with  other  equity  options,  if  the 
underlying  security  fails  to  satisfy  any 
of  these  provisions,  the  Exchanges  will 
commence  a  delisting  process.  In 
addition,  the  Exchanges'  proposals 
specifically  provide  tixai  once  an  option 
is  delisted,  the  underlying  security  must 
then  satisfy  the  initial  options  listing 
standards  to  be  eligible  for  standardized 
options  trading. 

m.  Summary  of  Comments 

The  Commission  received  one 
comment  letter  on  the  Exchanges' 
proposals."  SpedQcally.  the  COOP 
submitted  a  commei^  letter  that  raised 
the  following  objections  to  the 
proposals:  (1)  The  listing  of  options  on 
low-priced  stocks  will  further  the 
public's  perception  that  options  are  a 
speculative  vehicle;  (2)  an  option  on  a 
low-priced  security  is.  in  effect,  an 
option  on  an  option;  (3)  high  minimum 
brokerage  commissions  will  make  it 
difficult  for  investors  to  benefit 
economically  ftx)m  options  on  low- 
priced  securities;  and  (4)  options  on 
low-priced  equities  will  be  used  for 
speculative  purposes. 

The  Amex  responded  vdth  a  letter 
addressing  the  CXXDP's  comments." 
Specifically,  in  response  to  the  CCXDP's 
first  comment,  the  Amex  states  that  the 
COOP  offers  no  evidence  to  support  its 
claim  that  the  "image  of  options"  as  a 
speculative  vehicle  will  be  fostered 
through  the  sale  of  options  on  low- 
priced  equities.  The  Amex  believes  that 
the  C(X)P's  comment  belies  the  essence 
of  options,  which  were  created  as  a 
ineans  of  separating  and  transferring  the 
risk  inherent  in  a  stock  from  an  investor 
unwilling  to  assume  the  risk  (the 
"hedger")  to  an  investor  willhig  to 
accept  the  risk  (the  "speculator").  Thus, 
the  Amex  argues,  the  hedger's  needs 
could  not  be  satisfied  without  the 
speculator,  hi  response  to  the  CXXDP's 
second  comment,  the  Amex  explains 
that  options  and  the  underlying 
securities  are  fundamentally  different 
instruments  and  that  the  existence  of  a 
low-priced  equity  securities  does  not 
negate  the  need  among  investors  for 
options  on  these  securities.  The  Amex 
notes,  in  addition,  that  member  firms 
may  restrict  or  impose  conditions  on 
customers  who  vnsh  to  trade  in  options 
on  low-priced  securities.  In  response  to 
the  CXXDP's  third  comment,  the  Amex 
states  that  low-priced  options  already 


"See  COOP  Letter,  tupra  note  5. 

"See  letter  from  Howard  A.  Baker,  Senior  Vice 
President  Options  Division,  American  Stock 
Exchange,  to  Howard  L  Kramer,  Assistant  Director. 
Division  of  Market  R^ulaUon,  Commission,  dated 
June  17. 1991. 
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exist  and.  therefore,  that  the  Exchanges' 
proposals  will  not  change  the 
economics  of  such  transactions  to 
customen  or  firms.  Moreover,  the  Amex 
notes  that  competition  among  the 
brokerage  firms  should  determine    ^ 
whether  customers  will  be  able  to  deal 
economically  in  options  on  low-priced 
stocks.  In  response  to  the  COOP's  final 
comment,  the  Amex  states  that  for  three 
low-priced  stocks  watched  closely  by 
the  Amex,  public  customer  interest 
amounted  to  70  to  80  percent  of  all  open 
interest.  Based  on  those  figures,  the 
Amex  concludes  that  public  ciistomers 
wish  to  partidpata  in  the  market  for 
low-priced  equity  securities. 

After  the  Exchanges  amended  their 
filings  to  provide  the  "step-up" 
proosdure,!'  the  CXX3P  endorsed  the 
proposal.*" 

rv.  Discussion 

The  Commission  has  considered 
carefully  the  opinions  of  the  commenter 
and  the  Exchanges,  and  finds,  for  the 
following  reasons,  that  the  proposals,  as 
amended,  are  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  appUcable  to 
a  national  securities  exchange,  and,  in 
particular,  with  the  requirements  of 
section  6(b)(5)  in  that  mey  are  designed 
to  remove  impediments  to  and  perfect 
the  mechanism  of  a  bee  and  open 
maiket.18  The  Commission  believes  that 
the  Exchanges'  proposals  to  list  options 
on  certain  low-priced  securities  will 
enable  the  Exchanges  to  continue  to  list 
a  number  of  actively-traded  equity 
options,  thereby  helping  to  preserve  the 
number  of  investment  vehicles  available 
to  Investors  and  providing  market 
participants  with  a  means  of  hedging 
against  future  price  fluctuations  in  the 
imderl3ring  seciirities.  In  addition,  by 
providing  investors  with  a  means  to 
transfer  and  hedge  against  risk,  the 
options  trading  permitted  under  the 
proposals  will  fecilitate  the  efficient 
allocation  of  risk  among  investors. 

In  the  wake  of  the  October  1987 
market  break,  the  Commission  approved 
the  Exchanges'  proposal  to  lower  the 
stock  price  maintenance  standard  &t>m 
a  market  price  of  $8  per  share  to  the 
current  level  of  $5  per  share.  «>  The 
Commission  finds  now,  as  it  did  in 
1988,  that  the  Exchanges'  current 


>'  S«e  not*  4  and  note*  7-10,  supra. 

i*Sea  letter  from  Michael  Schwartz,  Chainnan, 
COOP,  to  Jocathan  G.  Katz,  Secretary.  Commission, 
dated  December  IB.  1991. 

»»15U.S.C.  78f[bX5). 

»  See  Sectirities  Exchange  Act  Rrieaae  No.  25961 
(August  3. 1988),  53  FR  29974  (order  partially 
approving  Pile  Nos.  SR-Amex-se-19:  SR-CBOE- 
8S-1S;  SR-NYSE-^6-20;  SR-PSE-8S-15;  SR-Phlx- 
86-21). 


proposals  to  lower  the  stock  price 
maintenance  standard  for  a  limited  time 
period  will  enable  the  Exchanges  to 
continue  to  list  a  number  of  equity 
options  that  are  actively-traded  and 
have  significant  open  interest. 

The  stock  maintenance  standards 
establish  criteria  applicable  to  securities 
imderlying  standardized  options  that 
are  intended  to  safaguard  both  the 

auality  of  the  issuer  and  the  quality  of 
le  market  for  a  particular  security 
underlying  a  standardized  option, 
Specifically,  the  stock  maintenance 
standards  are  designed  to  ensure  that 
the  securities  on  which  options  may  be 
traded  are  the  securities  of  widely  held, 
financiaUy  sound  companies  whose 
shares  have  trading  volume  and  float 
sufficient  to  ensure  that  they  are  not 
readily  susceptible  to  manipulation.21 
The  Commission  believes  that  the 
limited  lower  stock  price  maintenance 
standard  proposed  by  the  Exchanges 
will  not  compromise  the  stock 
m<dntenance  requirements.  Specifically, 
the  Commission  believes  that  the 
proposal  strikes  a  reasonable  balance 
between  the  desire  to  offer  investors  a 
wide  range  of  hedging  vehicles  and  the 
need  to  ensure  that  trading  in  derivative 
instruments  does  not  have  adverse 
market  impacts. 

First,  the  Commission  believes  that 
the  limited  lowering  of  the  stock  price 
maintenance  standard  will  not  result  in 
increased  opporttmities  for  intermarket 
manipulation  and  abuse.  The 
Commission  notes  that  the  maintenance 
standards  other  than  the  share  price 
requirement  are  unchanged  and,  in  the 
case  of  the  trading  volume  requirement, 
are  increased  imder  the  proposal  from 
1.800,000  !^ares  to  2,400,000  shares. 
The  Exchanges'  maintenance  standards 
require,  among  other  things,  that  the 
underlying  security  have  at  least 
6,300,000  shares  outstanding  and  at 
least  1.600  shareholders.  The 
Commission  beUeves  that  these 
standards  should  help  to  prevent  the 
listing  of  options  on  illiquid  stocks  by 
ensuring  that  only  stocks  with  a 
shareholder  base  sufficient  to  provide  a 
liquid  trading  market  will  have  options 
overlying  them. 

Second,  the  proposal  establishes  the 
following  criteria  tor  the  option  and  the 
underlying  equity  security,  (i)  The 
aggregate  market  value  of  the  underlying 
company  must  equal  or  exceed  $50 
milhon;  (u)  the  customer  open  interest 
(reflected  on  a  two-sided  basis)  in  the 
option  must  equal  or  exceed  4,000 


><  See  Seoirities  Exchange  Act  Ralease  Na  29826 
(August  29, 1991),  56  FR  43949  [aties  approving 
File  Nos.  SR-Am«M-86-19;  SR-CBOE-66-15:  SR- 
NYSE-a6-20:  SR-PSE-e6-15:  and  SR-Phlx-86- 
21). 


contracts;  (iii)  the  trading  volume  in  the 
stock  must  equal  or  exceed  2.400,000 
shares  in  the  preceding  12  months;  and 
(iv)  the  market  price  of  the  stock  must 
comply  with  the  "step-up"  provisions. 
The  (Commission  beheves  that  the 
$50;DPQ,000  capitalization  requirement 
should  help  to  ensure  that  only  the 
shares  of  financially  sound  companies 
will  be  eligible  for  options  trading.  In 
addition,  the  Commission  believes  that 
the  proposed  4,000  contract  customer 
open  interest  requirement  should  help 
to  ensure  that  only  options  in  which 
there  is  significant  interest  are  eligible 
for  listing  under  the  proposal.  Similarly, 
the  O>mmi8sion  believes  that  the 
trading  volume  requirement  will  help  to 
ensure  that  only  actively  traded 
securities  with  a  large  public  float  will 
be  eligible  for  continued  Usting  under 
the  proposal. 

Third,  the  Commission  believes  the 
"step-up"  procedure  will  ensure  that 
low-priced  securities  will  not  have 
options  traded  on  them  for  an  indefinite 
period  of  time.  Specifically,  the  "step- 
up"  procedure,  together  with  the 
requirement  that  the  underlying  security 
must  satisfy  the  Exchanges'  $5  stock 
price  maintenance  standard  after  a  one- 
year  period,  will  allow  options  to 
continue  to  be  listed  on  stocks  which 
are  attractive  to  investors  and  overlie 
substantial  companies,  but  which,  as  a 
result  of  current  economic  conditions, 
temporarily  fail  to  meet  the  Exchanges' 
stock  maintenance  standards.  Because 
the  "step-up"  procedure  only  allows  an 
option  to  be  listed  for  one  more  year 
v^thout  meeting  the  $5  stock  price 
maintenance  standard,  however,  there  is 
a  finite  period  of  time  during  which 
options  can  be  traded  on  a  particular 
low-pri(fld  security.  Accordingly,  the 
Commission  believes  that  the  "step-up" 
procedure  will  help  to  ensure  that 
options  will  not  be  listed  on  stocks  so 
low  in  price  that  they  present  special 
manipulation  concerns.  Therefore,  the 
Commission  believes  that  the  "step-up" 
provision  protects  investors  by  striking 
a  reasonable  balance  between  the 
Exchanges'  desire  to  continue  to  list 
actively-traded,  low-priced  options  and 
the  need  to  minimize  opportunities  for 
market  manipulation  and  speculative 
abuses.  Overall,  the  Commission 
believes  that  the  "step-up"  requirement, 
together  with  the  market  value, 
customer  open  interest,  share  price,  and 
trading  volume  criteria,  will  help  to 
ensure  that  the  Exchanges'  markets  for 
options  on  low-priced  securities  will 
have  such  depth  that  they  Mrill  not  be 
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readily  susceptible  to  manipulation  or 
speculative  abuses.is 

The  Commission  also  finds  that  the 
amendments  submitted  by  the  PSE  and 
the  CBOE  which  help  to  conform  their 
Usting  criteria  to  the  listing  standards  of 
the  other  options  exchanges  are 
consistent  with  the  Act  in  that  they  are 
designed  to  maintain  the  quality  and 
fairness  of  the  PSE's  and  CBOE's 
markets.  The  Commission  also  notes 
that  these  amendments  are  identical  to 
standards  approved  previously  by  the 
Commission  and  contained  in  the  rules 
of  the  other  options  exchanges. 

The  Commission  finds  good  cause  for 
approving  the  listing  standards 
proposals  submitted  by  the  CBOE,  the 
Phlx.  the  PSE  and  the  NYSE  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register  because  their 
proposals  are  consistent  with  the 
Amex's  proposal  to  list  options  on 
certain  low-priced  equities,  which  was 
subject  to  the  full  notice  and  comment 
period.  As  noted  above,  the  Commission 
received  one  adverse  comment  letter 
concerning  the  Amex's  proposal,  which 
the  commenter  subsequently  withdrew 
after  the  Amex  proposed  Amendment 
No.  2  to  the  proposal. 

With  regard  to  the  additional 
amendments  proposed  by  the  CBOE  and 
the  PSE  which  help  to  conform  the  rules 
of  those  Exchanges  to  the  rules  adopted 
previously  by  the  other  options 
exchanges,  the  Commission  finds  good 
cause  for  approving  the  proposals  on  an 
accelerated  basis  because  they  are 
identical  to  provisions  contained 
currently  in  the  rules  of  the  other 
options  exchanges.  In  addition,  the 
Commission  notes  that  the  amendments 
will  help  to  provide  consistency  among 
the  rules  of  the  Exchanges. 

V.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  proposals  by 
the  CBOE.  NYSE.  Phlx.  and  PSE. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 


"The  Commission  believes  that  it  is  reasonable 
to  apply  the  lower  maintenance  standard 
established  under  the  proposal  to  a  given  equity 
security  two  times  during  a  five-year  period.  Thus. 
If  the  lower  maintenance  standard  is  applied  to  an 
equity  twice  during  a  five-year  period  and  the 
equity  again  fails  to  satisfy  the  exchange's 
maintenance  requirements,  then  the  exchange  must 
delist  the  options  on  that  equity,  as  required  under 
the  exchange's  rules. 


changes  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  changes  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  vkrithheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  PubUc  Reference 
Section,  450  Fifth  Street.  NW.. 
Washington.  DC  Copies  of  such  filings 
will  also  be  available  for  inspection  and 
copying  at  the  respective  principal 
offices  of  the  above-mentioned  self- 
regulatory  organizations.  All 
submissions  should  refer  to  the  file 
numbers  in  the  caption  above  and 
should  be  submitted  by  December  28 
1993. 

It  is  therefore  ordered,  Pursuant  to 
section  19(b)(2J  of  the  Act.as  that  the 
proposed  rule  changes  (SR-Amex-90- 
33.  SR-CBOE-91-01,  SR-NYSE-92-22 
SR-Phb(-91-24.  and  SR-PSE-91-19) 
are  approved. 

For  the  Commission,  by  the  Division  of      • 
Market  Regulation,  pursuant  to  delegated 
authority.  M 

Margaret  H.  McFarUnd, 

Depu  ty  Secretary. 

IFR  Doc.  93-29779  Filed  12-6-93;  8:45  am] 
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the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  December  22, 1993. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Ckimmission 
450  5th  Street.  NW..  Washington.  DC ' 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it.  that 
the  extensions  of  unhsted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  maAets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  93-29784  Filed  12-6-93;  8:45  ami 
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Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Boston  Stock  Exchange,  Inc. 

December  1, 1993 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
,  Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unUsted  trading  privileges  in  the 
following  securities: 

Advo,  Inc. 
Common  Stock.  $.01  Par  Value  (File  No  7- 
11576) 
Boyd  Gaming  Corp. 
Common  Stock,  $.01  Par  Value  (File  No  7- 
11577) 
Pillowtex  Corp. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
11578) 
Sahara  Gaming  Corporation 
Common  Stock.  $.01  Par  Value  (File  No  7- 
11579) 
Top  Source.  Inc. 
Common  Stock.  $.001  Par  Value  (File  No 
7-11580) 

These  securities  are  Usted  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 

"  15  U.S.C  78s(b)(2)  (1982). 
"17  CFR.20O.3O-3(aMl2)  (1993). 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Ctilcago  Stock  Exchange,  Inc. 

December  1, 1993. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unhsted  trading  privileges  in  the 
following  securities; 

Checkpoint  Systems,  Inc. 
Common  Stock,  $.10  Par  Value  (File  No.  7- 
11581) 
Exide  Corporation 
Common  Stock.  $.01  Par  Value  (File  No  7- 
11582) 
Bufete  Industrial.  S.A. 
Amer.  Dep.  Shares,  (rep.  3  Ord.  Partic  Ctfs. 
"CPOs"  each  rep.  3  Qass  L  shares.  NTs 
.30  Par  Value  &  1  Ser.  B  Share  NPs.  30 
Par  Value)  (File  No.  7-11583) 
Associated  Estates  Realty  CjDrp. 
Common  Stock,  No  Par  Value  (Fjle  No  7- 
11584) 
Spieker  Properties.  Inc. 
Common  Stock,  $.0001  Par  Value  (File  No. 
7-11585) 
Trident  NGL  Holdings.  Inc. 
Conunon  Stock.  $.01  Par  Value  (File  No.  7- 
11586) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  December  22. 1993. 
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written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Ck)mmissidn. 
450  Fifth  Street.  NW..  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  application 
is  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz. 
Secretary: 
IFR  Doc.  93-29783  Filed  12-6-93;  845  am] 
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(Rel.  No.  IC-19914;  812-8386J 

American  National  Insurance  Co.  et  al.; 
Application  for  Exemption 

December  1, 1993. 

AGENCY:  Securities  and  Exchange 

Commission  (the  "Commission"  or  the 

"SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "1940  Act"). 

APPLICANTS:  American  National 
Insurance  Comp)any  ("American 
National").  American  National  Variable 
Annuity  Separate  Account  (the 
"Separate  Account")  and  Securities 
Management  and  Research.  Inc. 
RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  section  6(c)  for 
exemptions  from  sections  26(a)(2)  and 
27(c)l2)ofthe  1940  Act. 
SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  to  permit  the  deduction  of 
a  mortality  and  expense  risk  charge 
from  the  assets  of  the  Separate  Account 
under  certain  individual  and  group 
deferred  annuity  contracts  and 
individual  single  premium  immediate 
annuity  contracts  (collectively,  the 
"Contracts"). 

RLING  DATE:  The  Application  was  filed 
on  May  6, 1993  and  amended  on 
November  5.  1993. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  appUcation  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 


received  by  the  SEC  by  5:30  p.m.  on 
December  27. 1993.  and  should  be 
accompanied  by  proof  of  service  on  the 
Applicants  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  5th  Street 
NW..  Washington.  DC  20549. 
Applicants,  c/o  Jerry  L.  Adams.  Esq.. 
Greer.  Herz  and  Adams.  One  Moody 
Plaza.  14th  Floor,  Galveston.  Texas 
77550. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  E.  Bisset.  Senior  Attorney,  at 
(202)  272-2058,  or  Wendell  M.  Faria. 
Deputy  Chief,  at  (202)  272-2060.  Office 
of  Insurance  Products  (Division  of 
Investment  Management). 
SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application.  The 
complete  application  is  available  for  a 
fee  from  the  Commission's  Public 
Reference  Branch. 

Applicants'  Representations 

1.  American  National  is  a  stock  life 
insurance  company  organized  under  the 
laws  of  the  State  of  Texas.  Securities 
Management  and  Research.  Inc.  is  a 
broker-dealer  registered  under  the 
Securities  Exchange  Act  of  1934  and  is 
the  principal  underwriter  for  the 
Contracts. 

2.  American  National  established  the 
Separate  Account  on  July  30, 1991  and 
registered  it  under  the  1940  Act  as  a 
unit  investment  trust.  Except  for  the 
immediate  annuity  contracts,  the 
Contracts  provide  for  accumulation  of 
contract  values  and  payment  of  annuity 
benefits  on  a  fixed  and  variable  basis. 
The  variable  portion  of  the  Contracts 
will  be  funded  initially  through  four 
subaccounts  of  the  Separate  Account; 
each  Subaccount  invests  its  assets  in  the 
shares  of  one  of  the  four  currently 
available  investment  series  of  American 
National  Investment  Account.  Inc.,  one 
of  five  currently  available  portfohos  of 
the  Variable  Insurance  Products  Fund, 
or  one  of  three  currently  available 
portfolios  of  the  Variable  Insurance 
Products  Fund  II  (collectively,  the 
"Funds"). 

3.  The  Separate  Account  and  each  of 
its  subaccounts  is  administered  and 
accounted  for  as  part  of  the  general 
business  of  American  National,  but  the 
income,  gains  or  losses  of  each 
subaccount  are  credited  to  or  charged 
against  the  assets  held  in  the  subaccount 
in  accordance  with  the  terms  of  the 


Contracts,  without  regard  to  other 
income,  gains  or  losses  of  any  other 
subaccount  or  arising  out  of  any  other 
business  American  National  may 
conduct. 

4.  The  Contracts  are  available  for 
retiienient  plans  which  do  not  qualify 
for  the  special  federal  tax  advantages 
available  under  the  Internal  Revenue 
Code  and  for  retirement  plans  which  do 
qualify  for  the  federal  tax  advantages 
available  under  the  Internal  Revenue 
Code.  Purchase  payments  under  the 
Contracts  may  be  made  to  the  general 
account  of  American  National,  the 
Separate  Account  or  allocated  between 

them. 

5.  During  the  accumulation  period  of 
the  deferred  annuity  contracts,  amounts 
allocated  to  the  Separate  Account  may 
be  transferred  among  the  subaccounts 
and/or  to  the  generaK*M;ount.  The  first 
four  transactions  effecting  such  transfers 
in  any  contract  year  are  permitted 
without  the  imposition  of  a  transfer  fee. 
A  transfer  fee  of  $10  is  assessed  on  the 
fifth  and  each  subsequent  such 
transaction  (other  than  transfers 
resulting  from  policy  loans)  within  the 
Contract  year.  The  transfer  fee  is 
imposed  to  compensate  American 
National  for  the  cost  of  effecting  the 
transfer.  American  National  does  not 
expect  to  profit  from  such  charge. 

6.  American  National  assesses  an 
annual  contract  fee  against  each 
deferred  annuity  contract.  For  non- 
qualified individual  deferred  annuity 
contracts  the  fee  is  $25.  For  qualified 
individual  deferred  contracts  the  fee  is 
$30.  American  National  assesses  a  $300 
annual  fee  against  unallocated  group 
deferred  annuity  contracts.  American 
National  assesses  a  one-time  contract  fee 
of  $100  against  immediate  annuity 
contracts.  The  annual  Contract  fee  is 
charged  at  the  end  of  each  Contract  year 
to  cover  American  National's  fixed  cost 
of  administering  the  Contracts. 

When  a  Contract  is  surrendered  for  its 
full  value,  a  pro  rata  portion  of  the 
annual  contract  fee  will  be  deducted  at 
the  time  of  the  surrender.  In  addition, 
an  administrative  asset  fee  is  charged 
daily  to  each  subaccount  to  cover  the 
varying  costs  of  administering  the 
Contracts.  The  fee  is  0.10%  annually  for 
qualified  and  non-qualified  individual 
deferred  annuity  contracts  and  0.20% 
annually  for  unallocated  group  deferred 
annuity  contracts. 

7.  American  National  assesses  a 
contingent  deferred  sales  charge  against 
certain  withdrawals.  For  qualified  and 
non-qualified  individual  deferred 
annuity  contracts  and  group  unallocated 
deferred  annuity  contracts.  American 
National  assesses  a  surrender  charge  as 
a  percentage  of  the  amount  withdrawn. 
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For  qualified  and  non-qualified 
individual  deferred  annuity  contracts 
and  group  unallocated  deferred  annuity 
contracts,  the  surrender  charge  declines 
from  8.5%  to  0%  of  the  amount 
withdrawn  after  twelve  contract  yea^s. 
Fof  group  unallocated  deferred  annuity 
contracts,  the  surrender  charge  declines 
from  8%  to  0%  of  the  amount 
withdrawn  after  twelve  contract  years. 
in  no  event  will  the  surrender  charge 
exceed  8.5%  of  the  total  purchase 
payments. 

8.  If  an  annuitant  under  a  deferred 
annuity  contract  (other  than  an 
unallocated  group  contract)  dies  during 
the  accumulation  period,  a  death  benefit 
will  be  payable  to  the  beneficiary.  The 
death  benefit  is  equal  to  the  greater  of: 
(1)  The  accumulation  value  (less  any 
policy  debt)  at  the  end  of  the  valuation 
period  during  which  diie  proof  of  death 
is  received  by  American  National;  or  (2) 
the  total  dollar  amount  of  purchase 
payments,  minus  the  sum  of:  (a)  the 
total  amount  of  any  partial  withdrawals; 
and  (b)  any  policy  debt. 

The  death  benefit  under  a  group 
unallocated  contract  will  be  determined 
by  the  applicable  retirement  plan. 

9.  Annuity  payments  will  not  be 
affected  by  tibe  mortality  experience 
(death  rate)  or  persons  receiving  such 
payments  or  the  general  population.  The 
annuity  rates  cannot  be  changed  under 
the  Contract.  For  (1)  assuming  the  risk 
that  the  life  of  annuitant  will  be  greater 
than  that  assumed  in  the  guaranteed 
annuity  purchase  rates,  and  (2) 
providing  the  death  benefits  prior  to  the 
annuity  date.  American  National 
deducts  a  mortahty  risk  charge  from  the 
Separate  Account.  The  charge  is 
deducted  irora  each  subaccount  during 
each  valuation  period  at  an  annual  rate 
of  0.80%  of  the  net  asset  value  of  each 
subaccount. 

10.  American  National  also  bears  the 
risk  that  the  administration  charges  will 
be  insufficient  to  cover  the  costs  of 
administering  the  Contracts.  For 
assuming  this  expense  risk.  American 
National  deducts  an  expense  risk  charge 
from  the  Separate  Account.  The  charge 
is  deducted  from  each  Subaccount 
during  each  valuation  period  at  an 
annual  rate  of  0.45%  of  the  net  asset 
value  of  the  Subaccoxmt. 

Applicant's  Legal  Analysis 

1.  Section  6(c)  of  the  1940  Act 
provides,  in  pertinent  part,  that  the 
Commission,  by  order  upon  application, 
may  conditionally  or  unconditionally 
exempt  any  persons,  securities,  or 
transactions  from  any  provision  of  the 
1940  Act  if  and  to  the  extent  that  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 


with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act. 

2.  Section  27(c)(2)  of  the  1940  Act 
prohibits  the  issuer  of  a  periodic 
payment  plan  certificate,  and  any 
depositor  or  underwriter  for  such  issuer, 
from  selling  such  periodic  payment  plan 
certificate  unless  proceeds  of  payments 
on  such  certificates  (other  than  sales 
loads)  are  held  under  an  indenture  or 
agreement  containing  specified 
provisions.  Section  26(a)(2)  and  the 
Rules  thereunder  do  not  permit  a 
deduction  from  the  assets  of  a  separate 
account  for  mortality  and  expense  risk 
charges. 

3.  AppUcants  represent  that  the 
mortality  risk  is  assumed  by  virtue  of 
the  annuity  rates  and  the  death  benefit 
guaranteed  in  the  Contracts;  the  annuity 
rates  cannot  be'  changed  after  issuance 
of  the  Contracts.  Apphcants  also 
represent  that  the  Contract 
administration  charges  will  not  increase 
regardless  of  the  actual  costs  incurred. 
If  the  mortality  or  expense  risk  charges  . 
are  insufficient  to  cover  the  actual  costs, 
American  National  will  bear  the  loss.  To 
the  extent  that  the  charges  are  in  excess 
of  actual  costs,  American  National,  at  its 
discretion,  may  use  the  excess  to  offset 
losses  when  the  charges  are  not 
sufficient  to  cover  expenses. 

To  the  extent  that  American  National 
derives  profit  from  the  mortality  and 
expense  risk  charges,  those  profits  may 
be  used  to  pay  other  expenses, 
including  distribution  expenses. 

4.  Applicants  assert  that  the  aggregate 
mortality  and  expense  risk  charge  of 
1.25%  is  reasonable  in  relation  to  the 
risks  assumed  by  American  National 
under  the  Contracts  and  reasonable  in 
amount  as  determined  by  industry 
practice  with  respect  to  comparable 
annuity  products.  Apphcants  state  that 
these  determinations  are  based  on  their 
analysis  of  publicly  available 
information  about  similar  industry 
practices,  and  by  taking  into 
consideration  such  factors  as  current 
charge  levels  and  benefits  provided,  the 
existence  of  expense  charge  guarantees 
and  guaranteed  annuity  rates.  American 
National  undertakes  to  maintain  at  its 
home  office  a  memorandum,  available 
to  the  Commission  upon  request  setting 
forth  in  detail  the  methodology  used  in 
making  these  determinations. 

5.  American  National  concludes  that 
there  is  a  reasonable  Ukelihood  that  the 
Separate  Account's  distribution 
financing  arrangement  will  benefit  the 
Separate  Account  and  its  investors 
American  National  represents  that  it 
will  maintain  and  make  available  to  the 
Commission  upon  request  a 
memorandum  setting  forth  the  basis  of 


s\ich  conclusion.  American  National 
further  represents  that  the  assets  of  the 
Separate  Accqunt  will  be  invested  only 
in  management  investment  companies 
which  undertake,  in  the  event  they 
should  adopt  a  plan  for  financing 
distribution  expenses  piu-suant  to  Rule 
12b-l  under  the  Act.  to  have  such  plan 
formulated  and  approved  by  their  board 
of  directors,  the  majority  of  whom  are 
not  "interested  persons  '  of  the 
management  investment  company 
within  the  meaning  of  section  2(a)(19)  of 
the  1940  Act. 

Conclusion 

Applicants  submit  that  the  exemptive 
relief  requested  i»the  application  is 
necessary  or  appreciate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  thg  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarUnd. 

Deputy  Secretary. 

(PR  Doc.  93-29836  Filed  12-6-93;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
Fiied  During  the  Week  Ended 
November  26, 1993 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  fiUng. 
Docket  Number:  49279 
Dated/I/ed:  November  24.  1993 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  COMP  Telex  Currency 
Changes — ^Iran 

r-1— 024f    r-2— 033f 

Proposed  Effective  Date:  December  1. 1993. 
PliyUis  T.  Kayler. 

Chief,  Documentary  Services  Division 
[PR  Doc.  93-29790  Filed  12-6-93;  8:45  ami 
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Applications  for  Certificates  of  Public 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  Filed  Under 
Subpart  Q  During  the  Week  Ended 
November  26, 1993 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
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302. If 01  et.  seq).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  eSth  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures.  ^ 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  49281. 

Date  filed:  November  24, 1993. 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  December  22, 1993. 

Description:  Apphcation  of  Direct  Air, 
Inc.,  pursuant  to  section  401(d)(1)  of  the 
Act  and  subpart  Q  of  the  Regulations, 
requests  a  certificate  of  public 
convenience  and  necessity  authorizing 
Midway  Connection  to  engage  in 
interstate  and  overseas  scheduled  air 
transportation  for  the  carriage  of 
persons,  property  and  mail  between  any 
point  in  any  State  of  the  United  States 
or  the  District  of  Columbia,  or  any 
territory  or  possession  of  the  United 
States,  and  any  other  point  in  any  State 
of  the  United  States  or  the  District  of 
Columbia,  or  any  territory  or  possession 
of  the  United  States. 

Docket  Number:  45723. 

Date  filed:  November  22, 1993. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  December  20, 1993. 

Description:  Application  of 
Transportes  Aereos  Ejecutivos,  S.A.  de 
C.V.,  pursuant  to  section  402  of  the  Act 
and  subpart  Q  of  the  Regulations, 
requests  that  the  Department  of 
Transportation  amend  its  foreign  air 
carrier  permit  to  the  extent  necessary  to 
authorize  it  to  engage  in  daily  scheduled 
air  transportation  of  persons,  property 
and  mail  between  and  on  the  following 
scheduled  combination  routes; 

1.  The  terminal  point  Durango, 
Mexico,  on  the  one  hand,  and  the 
terminal  point  Chicago,  IL,  on  the  other 
hand. 

2.  The  terminal  point  Oaxaca,  Mexico, 
on  the  one  hand,  and  the  terminal  point 
New  York,  N.Y.  on  the  other  hand. 
PbyllisT.Kaylor, 

Chief  Documentary  Services  Division. 

|FR  Doc.  93-29789  Filed  12-6-93;  8.45  am] 

nUMQ  CODE  4*10-62-P 


Office  of  the  Secretary 

Application  of  Grant  Aviation,  Inc.;  For 
Certificate  Authority 

AGENCY:  Department  of  Transportation. 
ACTKW:  Notice  of  order  to  show  cause 
(Order  93-12-1)  Docket  49139. 


SUMMARY:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should 
not  issue  an  order  finding  Grant 
Aviation,  Inc.,  fit,  willing,  and  able,  and 
awarding  it  a  certificate  of  public 
convenience  and  necessity  to  engage  in 
interstate  and  overseas  scheduled  air 
transportation  of  persons,  property,  and 
mail. 

DATES:  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
December  16, 1993. 
ADDRESSES:  Objections  and  answers  to 
objections  should  be  filed  in  Docket 
49139  and  addressed  to  the 
Documentary  Services  Division  (C-55, 
room  4107),  U.S.  Department  of 
Transportation.  400  Seventh  Street, 
SW..  Washington,  DC  20590  and  should 
be  served  upon  the  parties  listed  in 
Attachment  A  to  the  order. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Carol  A.  Woods,  Air  Carrier  Fitness 
Division  (P-56,  room  6401),  U.S. 
Department  of  Transportation,  400 
Seventh  Street.  SW..  Washington,  DC 
20590,  (202)  366-2340. 

Dated:  December  1, 1993. 

Patrick  V.  Murphy, 

Acting  Assistant  Secretary  for  Policy  and 

International  Affairs. 

IFR  Doc.  93-29791  Filed  12-*-93;  8:45  am) 

BILUNQ  CODE  4910-6»-P 


Proposed  Revocation  of  the  Section 
401  Certificate  of  Michael  A.  Spisak  dJ 
b/a  Ram  Aviation 

AGENCY:  Department  of  Transportation. 
ACTION:  Notice  of  proposed  revocation  of 
section  401  certificate  Order  93-11-45 
Order  to  Show  Cause. 

SUMMARY:  The  Department  of 
Transportation  is  proposing  to  revoke 
the  section  401  certificate  of  Michael  A. 
Spisak  d/b/a  Ram  Aviation. 
RESPONSES:  All  interested  persons 
wishing  to  respond  to  the  Department  of 
Transportation's  tentative  fitness 
determination  should  file  their 
responses  with  the  Documentary 
Services  Division,  in  Docket  47727,  C- 
55,  Room  4107.  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  Washington,  DC  20590,  and  serve 
them  on  all  persons  listed  in 
Attachment  A  to  the  order.  Responses 
shall  be  filed  no  later  than  December  15, 
1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Barbara  P.  Dunnigan,  Air  Carrier  Fitness 
Division,  Department  of  Transportation, 
400  Seventh  Street,  SW.,  Washington. 
DC  20590.  (202)  366-2342. 


Dated:  November  30, 1993. 

Patrick  V.  Murphy. 

Acting  Assistant  Secretary  for  Policy  and 

International  Affairs. 

IFR  Doc.  93-29792  Filed  12-6-93;  8:45  ami 

BiLUNG  COOE  4»10-«2-l> 

<.r    • 

Federal  Aviation  Administration 

Intent  To  Prepare  an  Environmental 
Assessment  and  Notice  of 
Environmental  Scoping  Meeting  for 
Runway  Extensions  at  Plymouth 
Municipal  Airport,  Plymouth.  MA 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Notice  of  pubfic  environmental 
scoping  meeting. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  is  issuing  notice 
to  advise  the  public  that  an 
Environmental  Assessment  (EA)  will  be 
prepared  for  extensions  to  Runway  6-24 
and  Rimway  15-33  at  Plymouth 
Municipal  Airport,  Plymouth, 
Massachusetts.  To  ensure  that  all 
significant  issues  related  to  the 
proposed  actions  are  identified,  a  public 
scoping  meeting  will  be  held. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  Silva,  Manager,  Environmental 
Programs,  Airports  Division,  New 
England  Region,  Federal  Aviation 
Administration,  12  New  England 
Executive  Park,  Burlington, 
Massachusetts  01803.  Telephone 
number:  617-238-7602. 
SUPPLEMENTARY  INFORMATION:  On 
September  2, 1993,  the  Plymouth 
Airport  Commission  executed  an  FAA 
grant  for  the  purpose  of  conducting 
Phase  I  of  an  Environmental  Assessment 
of  extension  of  Runway  6-24  and 
Rimway  15-33  at  Plymouth  Municipal 
Airport.  Phase  I  will  cover 
environmental  scoping,  an 
environmental  inventory,  site  surveys, 
and  initial  environmental  analysis.  An 
anticipated  Phase  II  grant  would  cover 
detailed  environmental  analysis  and 
report  documentation. 

Potential  environmental  issues 
include  adverse  impacts  to  water  quality 
and  wetland  resources,  and  impacts 
from  aircraft  noise.  FAA  has  not  yet 
made  a  decision  to  process  an 
Environmental  Impact  Statement,  but 
will  rely  in  part  on  input  received 
during  the  scoping  process. 

The  Environmental  Assessment  is 
being  prepared  jointly  as  a  state 
Environmental  Impact  Report  and  the 
Plymouth  Airport  Commission  is  a  joint 
lead  agency,  as  defined  in  federal 
Council  on  Environmental  Quality 
regulations. 
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Comments  and  suggestions  are  invited 
from  federal,  state,  and  local  agencies, 
and  other  interested  parties,  in  order  to 
ensure  that  a  full  range  of  issues  related 
to  the  proposed  project  is  identified  and 
addressed  in  the  scope  of  work  for  thfe 
Environmental  Assessment. 

Public  Scoping  Meeting 

In  order  to  ensure  that  all 
environmental  concerns  are  identified,  a 
joint  federal  and  state  scoping  meeting 
will  be  held  on  Friday.  December  10. 
1993.  at  2:30  p.m..  at  the  Plymouth 
Airport  Commission  conference  room 
(next  to  the  terminal  building)  at 
Plymouth  Municipal  Airport,  South 
Meadow  Road.  Plymouth. 
Massachusetts.  This  meeting  will  be 
preceded  by  a  field  tour  of  the  project 
area,  between  12:30  p.m/  and  2:30  p.m. 
on  the  same  day.  Participants  should 
meet  at  the  Commission  conference 
room  and  wear  appropriate  clothing. 
Additional  information  may  be  obtained 
by  Gontactii^  FAA  at  the  above 
telephone  number  or  address. 

Issued  in  Burlington.  Massachusetts,  on 

November  22. 1993. 

Vinoeni  A.  Scarano. 

Manager,  Airports  Division.  FAA,  New 

England  Region. 

(PR  Doc  93-29819  Filed  12-6-93:  845  am] 

BILUNG  CODE  491fr-13-M 


Air  Traffic  Procedures  Advisory 
Committee;  Meeting 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  that  a  meeting  of 
the  Federal  Aviation  Administration  Air 
Traffic  Procedures  Advisory  Committee 
(ATPAC)  will  be  held  to  review  present 
air  traffic  control  procedures  and 
practices  for  standardization, 
clarification,  and  upgrading  of 
terminology  and  procedures. 
DATES:  The  meeting  will  be  held  from 
lanuary  10  through  January  13. 1994. 
from  9  a.m.  to  5  p  m.  each  day. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Marriott  Suites-Downtown.  701  A 
Street,  San  Diego,  California. 

FOR  FURTHER  INFORMATIOW  CONTACT: 

Mr.  Timothy  E.  iialpin.  Executive 
Director,  ATPAC,  Air  Traffic  Rules  and 
Procedures  Service.  800  Independence 
Avenue  SW..  Washington.  DC  20591, 
telephone  (202)  267-3725. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.  2).  notice  is  hereby 


given  of  a  meeting  of  the  ATPAC  to  be 
held  from  January  10  through  January 
13. 1994.  at  the  Marriott  Suites- 
Downtown.  701  A  Street,  San  Diego. 
Cahfomi«. 

The  agenda  for  this  meeting  will 
cover:  A  continuation  of  the 
Committee's  review  of  present  air  traffic 
control  procedures  and  practices  for 
standardization,  clarification,  and 
upgrading  of  terminology  and 
prooedtires.  It  will  also  include: 

1.  Approval  of  Minutes. 

2  Submission  and  Discussion  of 
Areas  of  Concern. 

3.  Discussion  of  Potential  Safety 
Items. 

4.  Report  from  Executive  Director. 

5.  Items  of  Interest. 

6.  Discussion  and  agreement  of 
location  and  dates  for  subsequent 
meetings. 

Attendance  is  open  to  the  interested 
public  but  limited  to  the  space 
available.  With  the  approval  of  the 
Chairperson,  members  of  the  public  may, 
present  oral  statements  at  the  meeting. 
Persons  desiring  to  attend  and  persons 
desiring  to  present  oral  statements 
should  notify  the  person  listed  above 
not  later  than  January  7, 1994.  The  next 
quarterly  meeting  of  the  FAA  ATPAC  is 
planned  to  be  held  from  April  11-14, 
1994.  in  Washington.  DC.  Any  member 
of  the  public  may  present  a  written 
statement  to  the  Committee  at  any  time 
at  the  address  given  above. 

Issued  in  Washington,  DC.  on  December  1 
1993. 

Paul  H.  Strybiog. 

Acting  Executive  Director.  Air  Traffic 

Procedures  Advisory  Conunittee. 

[PR  Doc.  93-29820  Filed  12-6-93,  8.45  am) 

BILLING  COOE  4S10-1>-M 


RTCA,  Inc.,  Special  Committee  147; 
Minimum  Operetlonal  Performance 
Standards  for  Traffic  Alert  and 
Collision  Avoidance  Systems  Airtjorne 
Equipment;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C,  Appendix  I),  notice 
is  hereby  given  for  Special  Committee 
147  meeting  to  be  held  January  19-20, 
1994,  starting  at  9  a.m.-  The  meeting  will 
be  held  at  the  RTCA  conference  room, 
1140  Connecticut  Avenue.  NW.,  Suite 
1020.  Washington,  DC  20036. 

The  agenda  for  this  meeting  is  as 
follows: 

(1)  Chairman's  introductory  remarks; 

(2)  Review  of  meeting  agenda; 

(3)  Approval  of  the  minutes  of  the 
forty-third  meeting  held  on  September 
15-16, 1993; 


(4)  Report  of  Working  GroQp 
Activities 

(a)  Operations  Working  Group  (OWG) 

(b)  Separation  Assurance  Task  Force 

(c)  Requirements  Working  Grxjup 

(d)  TCAS I  Working  Group 

(e)  Selection  of  Chairperson  for 
Requirements  Working  Group; 

(5)  Report  on  FAA  TCAS  program 
activities 

(a)  TCAS  I 
(b)TCASU 

(c)  TCAS  m 

(d)  ATC  Applications  Activities. 

(6)  Review  of  EUROCAE  Working 
Group  activities; 

(7)  Status  of  Change  NPRM  for  Change 
6.04A; 

(8)  Review  and  upcXate  of  Verification 
and  Validation  Process; 

(9)  Review  of  action  items  from  last 
meeting, 

(10)  Other  business; 

(11)  Date  and  place  of  next  meeting. 
Attendance  is  open  to  the  interested 

pubhc  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue 
NW.,  suite  1020,  Washington,  DC  20036; 
(202)  833-^339.  Any  member  of  the 
public  may  present  a  written  statement 
to  the  committee  at  any  time. 

Issued  in  Washington,  DC.  on  November 
30, 1993 
Joyce  J.  Gillea. 
Designated  Officer. 
(PR  Doc.  93-29821  Fil«d  12-6-93;  845  am) 

BILLIMC  COOE  4S10-13-W 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Tariff  Ciassjfication  of  Camera  Lenses 
Imported  in  Same  Shipment  With 
Camera  Bodies 

AGENCY:  Customs  Ser\'ice.  Department 
of  Treasury. 

ACTION:  Proposed  change  of  position; 
solicitation  of  comments. 

SUMMARY:  This  notice  advises  the  public 
that  Customs  proposes  a  change  of 
position  regarding  the  classification  of 
different  sized  camera  lenses  imported 
in  the  same  shipment  with  an  equal 
number  of  35mm  camera  bodies  under 
the  Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Pursuant  to 
rulings  on  such  shipments.  Customs  has 
classified  as  a  single  tariff  entity  each 
camera  body  and  "normal"  lens  which 
could  be  matched  together.  We  now 
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propose  that  camera  bodies  and  lenses, 
if  they  are  imported  in  the  same 
shipment  but'Bre  not  packaged  together 
for  retail  sale  as  cameras  and  lenses,  are 
presumed  to  retain  their  separate 
commercial  identities  and  are  separately" 
classifiable  under  the  HTSUS.  The 
result  of  this  proposed  change  of 
position  under  the  HTSUS  would  be  an 
increase  in  the  rate  of  duty  on  subject 
lenses  not  put  up  together  for  retail  sale 
with  matched  camera  bodies  at  the  time 
of  entry,  because  the  lenses  would  no 
longer  be  classifiable  together  with 
camera  bodies  as  cameras,  but  would  be 
separately  classifiable  as  lenses.  This 
proposed  change  of  position  does  not 
apply  to  lenses  and  camera  bodies, 
imported  together  in  the  same  shipment 
in  equal  numbers,  which  will  be  put  up 
together  for  retail  sale  at  the  time  of 
entry  into  the  U.S.  Before  adopting  this 
proposed  change  of  position, 
consideration  will  be  given  to  any 
written  comments  timely  submitted  in 
response  to  publication  of  the 
document. 

DATES:  Comments  must  be  received  on 
or  before  February  7. 1994. 
ADDRESSES:  Written  comments 
(preferably  in  triplicate)  may  be 
addressed  to  the  U.S.  Customs  Service. 
Office  of  Regulations  and  RuUngs, 
Regulations  Branch,  Franklin  Court, 
1301  Constitution  Avenue  NW.. 
Washington,  DC  20229.  Comments  filed 
may  be  inspected  at  the  Office  of 
Regulations  and  Rulings,  Regulations 
Branch,  Franklin  Court,  1099  14th  Street 
NW.,  suite  4000.  Washington  DC. 
FOn  FURTHER  INFORMATION  CONTACT: 
David  W.  Spence,  Office  of  Regulations 
and  Ruhngs  (202)  482-7030. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  a  ruling  dated  May  2. 1988  (HQ 
076497),  it  was  determined  by  Customs 
that,  under  the  Tariff  Schedules  of  the 
United  States  (TSUS).  the  precursor  to 
the  Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  a  35mm  camera 
body  matched  up  with  a  "normal"  lens 
in  the  same  shipment  was  a  single  tariff 
entity.  Specifically,  it  was  held  that  a 
35mm  single  lens  reflex  camera  body 
imported  with  a  50-55mm  lens  was  a 
single  article  subject  to  classification 
under  item  722.16,  TSUS.  as  a  camera. 
It  was  also  determined  that  zoom  lenses 
with  a  focal  length  of  35mm  to  70mm 
had  also  become  "normal"  lenses  when 
imported  with  the  35mm  camera  bodies 

The  position  of  classifying  a  35mn» 
camera  body  imported  with  a  "normal" 
lens  in  the  same  shipment  as  a  single 
entity  continued  after  the  transition 


from  the  TSUS  to  the  HTSUS  on  January 
1. 1989. 

Under  the  HTSUS.  the  subheadings 
under  consideration  are  as  follows: 
9006.51.00:  (olther  cameras:  (wjith 

through-the-lens  viewfinder  (single 

lens  reflex  (SLR)),  for  roll  film  of  a 

width  not  exceeding  35mm. 
The  general,  column  one  rate  of  duty  is 

3  percent  ad  valorem. 
9002.11.80:  (olbjective  lenses  and  parts 

and  accessories  thereof:  [f]or  cameras, 

projectors  or  photographic  enlargers 

or  reducers:  (ojther. 
The  general,  column  one  rate  of  duty  is 

6.6  percent  ad  valorem. 

In  understanding  the  language  of  the 
HTSUS.  the  Harmonized  Commodity 
Description  and  Coding  System 
Explanatory  Notes  may  be  utilized.  The 
Explanatory  Notes,  although  not 
dispositive,  are  to  be  used  to  determine 
the  proper  interpretation  of  the  HTSUS. 
54  Fed.  Reg.  35127.  35128  (August  23. 
1989).  In  part.  Explanatory  Note  90.06(1) 
(p.  1465)  provides  that  heading  9006, 
HTSUS,  covers  all  kinds  of 
photographic  cameras  (other  than 
cinematographic  cameras),  whether  for 
professional  or  amateur  use.  and 
whether  or  not  presented  with  their 
optical  elements  (objective  lenses, 
viewfinders.  etc.).  It  further  states  that 
there  are  many  different  types  of 
cameras,  but  the  conventional  types 
consist  essentially  of  a  light-tight 
chamber,  a  lens,  a  shutter,  a  diaphragm, 
a  holder  for  a  photographic  plate  or 
film,  and  a  viewfinder. 

Explanatory  Note  90.06(1)  states  that  a 
camera  body  with  a  lens  constitutes  a 
camera.  Therefore,  a  lens  and  a  camera 
body,  imported  in  the  same  shipment 
and  put  up  together  for  retail  sale  at  the 
time  of  entry  into  the  U.S.,  are 
classifiable  under  subheading 
9006.51.00,  HTSUS.  as  a  camera. 
However,  the  note  also  states  that  a 
camera  body  constitutes  a  camera 
whether  or  not  presented  with  the 
optical  element.  The  issue,  then,  is 
whether  camera  bodies,  imported  with 
numerous  camera  lenses  in  the  same 
shipment  and  not  put  up  together  for 
retail  sale  once  entered  into  the  U.S., 
constitute  complete  and  unassembled 
cameras. 

It  is  noted  that  imported  merchandise 
must  be  classified  under  the  HTSUS 
with  reference  to  its  condition  as 
imported. 
General  Rule  of  Interpretation  (GRI) 

2(a),  HTSUS.  provides  that  any 
reference  in  a  heading  to  an  article  shall 
be  taken  to  include  a  reference  to  that 

article  incomplete  or  unfinished, 

provided  that,  as  entered,  the 

incomplete  or  unfinished  article  has  the 


essential  character  of  the  complete  or 
finished  article.  It  shall  also  include  a 
reference  to  that  article  complete  or 
finished  (or  faihng  to  be  classified  as 
complete  or  finished  by  virtue  of  this 
rule),  entered  unassembled  or 
disassembled. 

Explanatory  Note  2(a)(V)  (p.  2)  states 
that  6ie  second  part  of  Rule  2(a) 
provides  that  complete  or  finished 
articles  presented  unassembled  or 
disassembled  are  to  be  classified  in  the 
same  heading  as  the  assembled  article. 
When  goods  are  so  presented,  it  is 
usually  for  reasons  such  as  requirements 
or  convenience  of  packing,  handling  or 
transport. 

Customs  deems  that  numerous  camera 
lenses,  imported  together  with  an  equal 
amount  of  35mm  camera  bodies  in  the 
same  shipment  and  not  put  up  together 
for  retail  sale  at  the  time  of  entry  into 
the  U.S..  do  not  constitute  complete  and 
unassembled  cameras,  and  the  different 
sized  lenses  are  separately  classifiable 
under  subheading  9002.11.80.  HTSUS, 
as  objective  lenses  for  cameras.  The 
camera  lenses  and  the  camera  bodies 
retain  their  separate  commercial 
identities.  As  imported.  Customs  is  of 
the  opinion  that  they  lack  the  degree  of 
commercial  integration  to  be  considered 
as  cameras  with  lenses,  unassembled, 
for  purposes  of  GRI  2(a). 

The  proposed  change  of  position 
would  also  apply  to  different  sized 
lenses  imported  together  with  an 
unequal  amount  of  35mm  camera 
bodies.  Those  lenses  and  camera  bodies 
put  up  together  for  retail  sale  would  be 
classifiable  under  subheading 
9006.51.00.  HTSUS.  as  cameras.  The 
remaining  lenses  in  the  shipment,  not 
put-up  together  for  retail  sale  at  the  time 
of  entry  with  corresponding  cam.era 
bodies,  would  be  classifiable  under 
subheading  9002.11.80.  HTSUS.  as 
objective  lenses  for  cameras. 

Accordingly,  the  proposed  position  of 
Customs  under  the  HTSUS  is  in  conflict 
with  HQ  076497,  a  TSUS  ruling,  in  that 
"normal"  lenses  imported  in  the  same 
shipment  with  an  equal  number  of 
35mm  camera  bodies,  and  not  put  up 
together  for  retail  sale  at  the  time  of 
entry  into  the  U.S.;  would  be  separately 
classifiable  under  subheading 
9002.11.80.  HTSUS.  Because  the  lenses 
would  be  dutiable  at  6.6  percent  ad 
valorem,  instead  of  the  3  percent  rate  of 
duty  for  cameras  under  subheading 
9006.51.00,  HTSUS.  we  are  soliciting 
comments  from  the  public. 

Authority 

This  notice  is  published  in 
accordance  with  §  177.10,  Customs 
Regulations  (19  CFR  177.10). 
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Conunents 

Before  adopting  this  proposed  change 
in  position,  consideration  will  be  given 
to  any  written  comments  timely 
submitted  to  Customs.  Comments 
submitted  will  be  available  for  public 
inspection  in  accordance  with  Uie 
Freedom  of  Information  Act  (5  U.S.C. 
552),  section  1.4.  Treasury  Department 
Regulations  (31  CFR  103.11(b)).  on 
regular  business  days  betwfeen  the  hours 
of  9:00  and  4:30  p.m.  at  the  Office  of 
Regulations  and  Rulings,  Franklin 
Court.  1099  14th  Street  NW..  suite  4000, 
Washington,  DC. 

Approved:  November  8, 1993. 
Samuel  H.  Banks, 
Acting  Commissioner  of  Customs. 
John  P.  Simpson, 

Deputy  Assistant  Secretary  of  the  Treasury. 
[PR  Doc.  93-29824  Filed  12-6-93;  8:45  ami 
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UNITED  STATES  ENRICHMENT 
CORPORATION 

Environmental  Review  Policy  and 
Procedures 

AGENCY:  United  States  Enrichment 

Corporation. 

ACTION:  Notice  of  final  environmental 

review  policy  and  procedures. 

SUMMARY:  On  August  25. 1993,  the 
United  States  Enrichment  Corporation 
(USEC)  published  a  proposed  policy 
and  procedures  for  integrating 
environmental  considerations  into 
USEC  planning  and  decisionmaking  in 
the  Federal  Register  for  public 
comment  USEC  also  requested  that  the 
Council  on  Environmental  Quality 
(CEQ)  review  the  proposed  policy  and 
procedures  in  relation  to  the  provisions 
of  the  National  Enrichment  Policy  Act 
(NEPA)  and  CEQ's  NEPA  regulations. 
The  Coimcil  affirmed  its  support  for  the 
USEC  policy  and  procedures  on 
November  30, 1993. 

The  USEC  has  undertaken  the 
uranium  enrichment  enterprise  formerly 
conducted  by  the  Department  of  Energy 
(DOE),  effective  July  1. 1993,  pursuant 
to  the  Energy  Policy  Act  of  1992.  The 
USEC  is  adopting  a  policy  and 
procedures  for  implementing 
environmental  reviews  that  is  closely 
patterned  on  DOE's  NEPA 
Implementing  Procedxires,  with  some 
modifications  to  reflect  USEC's  \mique 
mission  of  operating  the  uranium 
enrichment  enterprise  as  a  business 
enterprise  on  a  profitable  basis  and 
eventually  privatizing  the  enterprise. 
USEC  proposes  to  comply  voluntarily 
with  the  spirit  of  both  NEPA  and 


Executive  Order  12114  regarding 
Environmental  Effects  Abroad  of  Major 
Federal  Actions  (E.0. 12114),  during  its 
tenure  as  a  wholly  owned  government 
corporation,  as  a  reflection  of  the 
Corporation's  commitment  to 
environmental  protection.  Accordingly, 
USEC  is  adopting  environmental  review 
procedures  to  incorporate  analysis  of 
environmental  impacts  into  USEC's 
decisionmaking. 

The  USEC  environmental  review 
policy  addresses  environmental 
considerations  relating  to  the  global 
commons  and  other  areas  outside  the 
geographical  borders  of  the  United 
States  and  its  territories  and 
possessions,  as  well  as  domestic 
environmental  considerations.  The 
procedures  provided  by  the  USEC 
environmental  review  policy  are 
designed  to  enable  officers  of  the 
Corporation  having  responsibility  for 
authorizing  and  approving  USEC 
actions  encompassed  by  this  policy  to 
be  informed  of  pertinent  environmental* 
considerations  and  to  take  such 
considerations  into  account,  along  with 
pertinent  considerations  raised  both  by 
other  domestic,  foreign  and  national 
security  policies  of  the  United  States, 
and  by  the  unique  character  and 
mission  of  USEC  as  provided  in  the 
Energy  Policy  Act  of  1992.  in  making 
decisions  regarding  such  actions.  The 
adopted  policy  and  procedures  are 
published  below. 

EFFECTIVE  DATE:  December  1. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Taimi,  Environmental 
Compliance,  or  Robert  J.  Moore,  General 
Counsel,  United  States  Enrichment 
Corporation,  Two  Democracy  Center, 
6903  Rockledge  Drive,  Bethesda,  MD 
20817  or  telephone  (301)  564-3200. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  United  States  Enrichment 
Corporation  was  created  by  Title  IX  of 
the  Energy  PoUcy  Act  to  take  over  the 
uranium  enrichment  enterprise  from 
DOE  on  July  1, 1993.  Congress  created 
USEC  to  operate  the  uranium 
enrichment  enterprise  "as  a  business 
enterprise  on  a  profitable  and  efficient 
basis"  and  to  "maximize  the  long-term 
value  of  the  Corporation  to  the  Treasury 
of  the  United  States."  42  U.S.C.  2297a 
(1)  and  (2).  In  addition,  the  Energy 
Policy  Act  requires  USEC  to  develop  a 
plan  for  the  privatization  of  the  uranium 
enrichment  enterprise.  42  U.S.C.  2297d. 
Congress  also  directed  USEC  "(tlo 
continue  at  all  times  to  meet  the 
objectives  of  ensuring  the  Nation's 
common  defense  and  secxirity,"  "(t]o 
help  maintain  a  reliable  and  economical 


domestic  source  of  uranium  enrichment 
services,"  and<'(t)o  comply  with  laws, 
and  regulations  promulgated 
thereunder,  to  protect  '  •  *  the 
environment."  42  U.S.C.  2297a  (8).  (9). 
(10). 

One  of  USEC's  functions  in  operating 
as  a  profit-making  corporation  engaged 
in  providing  uranium  enrichment 
services  in  a  highly  competitive  world 
market  is  to  act  as  an  integral  link 
between  the  former  operation  of  the 
enterprise  by  a  federal  government 
agency  and  the  future  operation  as  a 
fully  private  corporation.  Congress 
directed  that  USEC  "shall  be  subject  to. 
and  comply  with.  &11  Federal  and  State, 
interstate,  and  local  Environmental  laws 
and  requirements  •  *  *  to  the  same 
extent,  as  any  person  who  is  subject  to 
such  laws  and  requirements."  42  U.S.C. 
2297b-ll(b).  Congress  specified  that 
"the  term  'person'  means  an  individual, 
trust,  firm,  joint  stock  company, 
corporation,  partnership,  association. 
State,  mimicipality,  or  political 
subdivision  of  a  State."  Id.  NEPA  and 
E.0. 12114  apply  to  Federal  government 
agencies  and  do  not  directly  impose 
requirements  on  private  corporations. 
As  a  corporation  which  is  eventually  to 
be  privatized,  and  is  treated  the  same  as 
a  "person"  for  the  purposes  of 
environmental  compliance  under  the 
Energy  Policy  Act  of  1992,  USEC  is  not 
a  federal  agency  subject  to  NEPA  or  E.O. 
12114. 

USEC  intends  to  conduct  all  its 
operations  as  a  responsible  corporate 
citizen  committed  to  maintaining  a 
clean,  safe  and  healthful  environment. 
To  help  achieve  that  end  USEC  intends, 
during  its  tenure  as  a  wholly  owned 
government  corporation,  as  a  matter  of 
voluntary  corporate  policy,  to 
implement  the  spirit  of  NEPA  and  E.O. 
12114  and  to  incorporate  appropriate 
procedures  into  corporate 
decisionmaking.  Thus,  USEC  will 
ensure  that  potential  environmental 
impacts  are  assessed  before  major 
proposals  are  adopted,  that  feasible 
alternatives  are  analyzed  on  the  basis  of 
environmental  impacts,  and  that 
mitigation  measures  are  employed  when 
appropriate.  Also,  USEC  intends  to 
integrate  into  the  USEC  decisionmaking 
process  vdth  respect  to  the  environment 
emphasis  like  that  which  NEPA  places 
on  involving  federal  agencies,  state 
agencies,  and  the  pubfic,  in  a  manner 
appropriate  tq  USEC's  legislative 
mandate. 

n.  Purpose 

In  accordance  with  its  poUcy  to 
implement  the  spirit  of  both  NEPA  and 
related  executive  orders  and  regulations 
on  environmental  assessments. 
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including  E.0. 12114,  USEC  has  issued 
final  procedures  for  implementing  its 
environmental  review  policy  in  relation 
to  the  activities  of  the  Corporation.  The 
environmental  review  policy  and 
procedures  issued  by  USEC  provide 
guidance  and  a  mechanism  for 
incorporating  the  spirit  of  NEPA  and 
E.0. 12114  into  USEC  decisionmaking 
and  day-to-day  operations.  USEC  has 
chosen  to  adopt  an  environmental 
review  policy  and  procedures,  rather 
than  to  issue  formal  regulations.  Cf.  40 
CFR  1507.3(a).  Nothing  in  USEC's 
environmental  review  pohcy  and 
procedures  or  their  adoption  is  intended 
to  create  a  private  cause  of  action. 

m.  Amendments  to  the  USEC 
Environmental  Review  Policy  and 
Procedures 

USEC  made  editorial  changes  to  the 
proposed  policy  and  procedures 
published  in  the  Federal  Register  on 
August  25. 1993.  to  clarify  the 
Corporation's  statement  of  intent  that 
the  USEC  environmental  review 
procedures,  rather  than  being  a  rule  or 
a  regulation  making  NEPA  or  E.0. 12114 
binding  upon  the  Corporation, 
implement  an  environmental  review 
policy  embracing  the  spirit  of  NEPA  and 
E.0. 12114  processes,  in  a  manner 
consonant  with  USEC's  vmique  statutory 
mission  and  character.  In  §  2.4  USEC 
clarified  the  guidelines  for  the 
Corporation  utilizing  environmental 
data  and  analyses  submitted  by  an 
offeror  and  added  a  provision  to  the 
section  specifying  that,  consistent  with 
the  guidelines  contained  in  the  section, 
USEC  may  permit  an  offeror  to  prepare 
an  EA.  USEC  added  new  sections  3.3.1- 
3.3.4  addressing  the  purpose,  content 
and  format  of  environmental  impact 
statements  prepared  under  the  policy 
and  procedures,  and  USEC  amended 
§  3.5  to  refer  only  to  programmatic 
environmental  impact  statements.  In 
Appendix  A.  in  addition  to  editorial 
changes  similar  to  those  made  in  the 
main  body  of  the  policy  and  procedures. 
USEC  added  a  provision  regarding 
exports  and  nuclear  activities  to  §  A- 
3.1.1  regarding  activities  exempted  by 
Executive  Order  12114,  and  USEC 
revised  §  A-4.1  regarding  public 
involvement,  consistent  with  guidance 
contained  in  Executive  Order  12114. 
USEC  also  revised  §  A-4.3.1  regarding 
the  contents  of  an  environmental  impact 
statement  prepared  pursuant  to  §  A- 
2.1.1  or  §  2.1.4(a)  of  Appendix  A.  In 
addition.  USEC  made  changes  to  the 
proposed  policy  and  procedures  in 
response  to  the  small  number  of  public 
comments  received  following  the 
Federal  Register  notice. 


The  U.S.  Environmental  Protection 
Agency  (EPA)  provided  three 
comments,  two  of  which  related  to 
specifying  EPA  as  an  entity  to  receive 
notice  of  USEC  determinations  to 
prepare  either  an  environmental 
assessment  (EA)  or  an  enviroimaental 
impact  statement  (EIS)  and  to  receive 
environmental  review  documents 
prepared  by  USEC.  As  proposed  in 
EPA's  comments,  USEC  has  revised 
§  3.2.3  of  the  final  version  of  its 
environmental  review  procedures  to 
include  notification  to  EPA  of  a 
determination  to  prepare  an  EA  or  EIS 
and  S  3.4.6  of  the  procedure  to  include 
EPA  as  an  entity  to  which  EA's  and 
Findings  of  No  Significant  Impact 
(FONSI)  will  be  distributed.  USEC  will 
distribute  other  environmental  review 
documents  to  EPA  as  appropriate  under 
the  USEC  procedures.  EPA  also 
requested  the  USEC  clarify  the  type  of 
above  groimd  storage  tank  referred  to  in 
§  4.2.4(m)  of  the  procedures  relating  to 
categorical  exclusions  applicable  to 
facihty  operation.  USEC  has  amended 
this  section  in  the  final  version  of  the 
procedures  in  light  of  EPA's  comment. 

The  U.S.  Department  of  State 
("State")  provided  a  few  comments 
mainly  regarding  the  provisions  of  the 
USEC  environmental  review  policy  and 
procedures  which  address  issues  related 
to  E.0.  12114.  USEC  amended  §  A-4.5.2 
in  response  to  State's  request  that  USEC 
consult  with  it  in  determining  when 
activities  imdertaken  pursuant  to  the 
USEC  policy  may  result  in  adverse 
impacts  on  foreign  relations  or  infringe 
in  fact  or  appearance  on  other  nations' 
sovereign  responsibilities.  In  addition, 
USEC  amended  §  A-4.9  of  its  policy  to 
incorporate  references  to  the  "exclusive 
economic  or  fisheries  zones  established 
in  accordance  with  international  law" 
in  its  definitions  of  "Foreign  Nation" 
and  "United  States"  and  made  some 
grammatical  amendments  to  §  A-4.8  to 
clarify  the  meaning  of  the  section.  No 
other  changes  to  the  USEC  policy  were 
made  as  a  result  of  State's  comments.  A 
few  additional  questions  were  resolved 
through  discussions  between  staff 
members  of  USEC  and  State,  such  as 
why  USEC  chose  to  utilize  the  term 
"envirormiental  impact  statement"  in 
the  section  of  its  policy  addressing  the 
objectives  of  E.0. 12114 — because  the 
Executive  Order  itself  uses  the  phrase. 

CEQ  offered  several  comments  on  the 
USEC  proposed  policy  and  procedures. 
Several  CEQ  comments  focused  on  §  4.2 
of  the  proposed  policy  relating  to 
categorical  exclusions,  with  CEQ 
making  the  following  suggestions:  (i) 
clarify  that  the  three  criteria  provided  in 
§  4.2.2  for  consideration  of  an  action  for 
a  categorical  exclusion  will  be 


applicable  to  a  proposed  action  rather 
than  should  be  applicable;  (ii)  in 
§  4.2.4(a).  clarify  that  the  installation  of 
fencing  referenced  is  that  which  is  done 
within  existing  fenced  security  areas  or 
facilitie^*'(ifi)  account  for  faciUties 
currently  on  or  eligible  for  the  National 
Historic  Register  in  §  4.2.4(b)  regarding 
categorical  exclusions  appUcable  to 
facility  operation;  (iv)  add  in  §  4.2.4(0 
that  removal  of  asbestos-containing 
materials  wrill  be  in  accordance  with  the 
USEC  Asbestos  Management  Plan;  (v) 
clarify  in  §  4.2.4(b)  that  the  revegetation 
indicated  will  be  accomphshed  with 
native  species;  and  (vi)  clarify  in 
§  4.2.6(e)  that  the  indicated 
modifications  to  increase  the  capacity  of 
an  existing  structure  used  for  storing, 
packaging  or  repacking  waste  refer  to 
those  cases  in  which  the  increase  in 
capacity  itself  has  been  assessed  under 
the  USEC  environmental  review  policy 
and  procedures. 

CEQ  made  suggestions  regarding  six 
other  sections  of  the  USEC 
environmental  review  pohcy  and 
procedures.  First,  CEQ  suggested  that 
the  heading  for  §  2.3  regarding 
limitations  on  interim  actions  make 
clear  that  the  section  applies  only  to  EIS 
process.  Second,  CEQ  suggested  that 
§  3.4.10  relating  to  the  issuance  of 
proposed  FONSI's  be  amended  to  clarify 
that  USEC  has  chosen  to  utiUze  the 
provisions  contained  in  §  1501.4(e)(2)  of 
the  CEQ  regulations  to  describe  the 
circumstances  under  which  a  proposed 
FONSI  will  be  issued  for  pubhc  review 
and  comment.  In  addition,  CEQ 
suggested  that  §  3.4.10  be  amended  to 
provide  for  the  EA  related  to  a  proposed 
FONSI  to  be  issued  along  with  the 
FONSI.  Third,  CEQ  suggested  that 
§  2.2.2  be  amended  to  reflect  the 
opportunity  for  public  participation  as 
an  objective  of  the  USEC  environmental 
review  process.  Fourth,  CEQ  suggested 
that  §  3.4.6  be  amended  to  provide  for 
the  distribution  of  copies  of  an  EA  and 
related  FONSI  to  the  affected  public  in 
appropriate  circumstances.  Fifth.  CEQ 
suggested  revising  the  heading  for  §  3.5 
to  read  "Programmatic  NEPA  Analysis 
and  Documentation"  rather  than 
"Programmatic  NEPA  Documents." 
Sixth.  CEQ  suggested  that  §  3.6.2  more 
clearly  state  that  a  Mitigation  Action 
Plan  will  be  prepared  in  cirounstances 
where  commitments  to  mitigations  that 
are  essential  to  render  the  impacts  of  a 
proposed  action  not  significant  are 
made,  either  as  integral  elements  of  the 
proposed  action  or  as  statements 
extraneous  to  such  elements.  All  of  the 
above  CEQ  suggestions  are  incorporated 
in  the  final  version  of  the  USEC 
environmental  review  poUcy  and 
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procedures,  except  for  that  made  with 
regard  to  the  heading  for  §  3.5.  which 
has  been  amended  to  read 
"Programmatic  Analysis  and 
Documentation." 

IV.  List  of  Subjects 

Environmental  assessment, 
Environmental  impact  statement. 
National  Environmental  Policy  Act. 

Issued  in  Washington,  DC 

Dated:  December  1, 1993 
William  H.  Timbers.  Jr., 
Transition  Manager. 

United  States  Enrichment  Corporation 
Environmental  Review  Policy  and 
Procedures 
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1.0  General 

1.1  Purpose 

The  purpose  of  this  document  is  to 
establish  the  United  States  Enrichment 
Corporation  (USEC)  policy  and 
procedures  for  integration  of 
environmental  considerations  into 
USEC  planning  and  decisionmaking 
during  the  period  of  time  that  USEC 
functions  as  a  wholly-owned 


government  corporation.  The  USEC 
environmental  review  policy,  in 
addressing  environmental 
considerations  relating  to  the  global 
commons  and  other  areas  outside  the 
geographical  borders  of  the  United 
States  and  its  territories  and 
possessions,  as  well  as  domestic 
environmental  considerations,  furthers 
the  purposes  of  the  National 
Environmental  Policy  Act  of  1969 
■  (NEPA)  (42  U.S.C.  4332)  and  Executive 
Order  12114  regarding  Environmental 
Effects  Abroad  of  Major  Federal  Actions 
(E.O.  12114).  The  procedures  provided 
by  the  USEC  environmental  review 
policy  are  designed  to  enable  officers  of 
the  Corporation  having  responsibility 
for  authorizing  and  approving  USEC 
activities  encompassed  by  this  policy  to 
be  informed  of  pertinent  environmental 
considerations  and  to  take  such 
considerations  into  account,  along  with 
pertinent  considerations  raised  both  by 
the  foreign  policy  and  national  security 
policy  of  the  United  States,  and  by  the 
unique  character  and  mission  of  USEC 
as  provided  in  the  Energy  Policy  Act  of 
1992.  P.L.  102-486  (42  U.S.C.  2297  et 
seq.)  in  making  decisions  regarding  such 
actions. 

One  aspect  of  implementing  the  USEC 
environmental  review  policy  is  to 
establish  the  criteria  for  determining 
those  USEC  activities  that  are 
categorically  excluded  from  preparation 
of  an  Environmental  Impact  Statement 
(EIS).  Applicable  categorical  exclusions 
(CX)  are  listed  in  Section  4.2  of  this 
policy. 

Regulations  of  the  Council  on 
Environmental  Quality  (CEQ). 
published  at  40  CFR  1500  through  1508, 
while  not  binding  on  USEC,  have  served 
as  useful  guidance  to  USEC  in 
developing  its  policy  and  procedures. 

1  2    Policy 

It  is  USEC  policy  to  implement  the 
spirit  of  N^EPA  and  E.O.  12114;  utilize 
the  CEQ  regulations  as  guidance;  and 
apply  environmental  review  processes 
early  in  the  planning  stages  for  USEC 
proposals.  In  doing  so.  USEC  will 
endeavor  to  ensure  that  wise  use  of  the 
human  environment  is  incorporated 
into  its  activities.  This  will  be 
accomplished  by  identifying  the 
significant  environmental  impacts  of 
USEC  proposed  programs  and  projects 
as  early  in  the  decisionmaking  process 
as  is  practicable,  and  integrating  those 
considerations  throughout  the  planning 
and,  ultimately,  implementation  of  the 
proposed  program  and  projects.  The 
objective  is  to  ensure,  consistent  with 
the  spirit  of  NEPA.  E.O.  12114  and  the 
CEQ  regulations,  and  domestic,  foreign 
and  national  security  policies,  that 


environmental  effects  will  be 
considered  along  with  issues  of 
competitiveness  ahd  technical, 
commercial,  economic  and  other  factors 
in  USEC  decisionmaking  processes. 

USEC  will  endeavor  to  ensure  that  the 
environmental  review  process  parallels 
the  decisionmaking  process  on  major 
programs  and  proposals  likely  to  have  a 
significant  effect  on  the  human 
environment. 

USEC  will  integrate  environmental 
review  procedures  provided  herein  with 
planning  and  other  environmental 
examinations.  USEC  will  accomplish 
this  integration  in  a  concurrent  rather 
than  consecutive  manper. 

USEC  will  endeavor  ip  ensure  that  the 
alternatives  considered  in  the 
decisionmaking  process  are  within  the 
range  of  alternatives  considered  in  the 
relevant  environmental  documents  and 
analyses. 

USEC  policy  will  be  to  integrate  the 
spirit  of  E.G.  12114  into  its 
environmental  analyses,  with  regard  to 
consideration  of  activities  that  may 
significantly  affect  the  global  commons, 
environments  of  other  nations  or 
ecological  resources  of  global 
importance.  Where  consistent  with 
national  security  requirements  and 
other  United  States  domestic  and 
foreign  policies,  an  environmental 
planning  and  evaluation  process  as 
outlined  in  Appendix  A  of  this  policy 
will  be  implemented  for  proposed  USEC 
activities  that  would  significantly  affect 
those  aspects  of  the  worldwide 
environment. 

1.3  Applicability 

1.3.1  This  section  applies  to  all 
organizational  elements  of  USEC. 

1.3.2  This  section  appjies  to  any 
USEC  activity  affecting  ll^  quality  of 
the  human  environment  of  the  United 
States,  its  territories  or  possessions. 
Appendix  A  of  this  section  applies  to 
any  USEC  activity  having 
environmental  effects  outside  the 
United  States,  its  territories  or 
possessions. 

1.4  Definitions 

1.4.1  The  definitions  set  forth  in  40 
CFR  part  1508  are  referenced  and  used 
as  guidance  in  this  Section  of  the  USEC 
Environmental  Review  Policy  and 
Procedures. 

1.4.2  In  addition  to  the  terms 
defined  in  40  CFR  part  1508,  the 
following  definitions  apply: 

Activity  means  a  project,  program, 
plan,  or  policy  that  is  subject  to  USEC's 
control  and  responsibility.  Not  included 
within  this  definition  are  activities  for 
which  USEC  has  no  discretion. 
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Adjacent  state  means  a  state  that  has 
a  common  boundary  with  a  host  state. 

Americas  Indian  tribe  means  any 
federally  recognized  Indian  tribe,  band, 
nation,  pueblo,  or  other  organized  group 
or  community,  including  any  Alaska  "^ 
native  entity. 

Categorical  exclusion  (CX)  means  an 
activity  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment  and.  therefore, 
one  for  w^hich  USEC  may  not  prepare 
either  an  environmental  assessment  or 
environmental  impact  statement. 

CEO  means  the  Chief  Executive 
Officer  of  USEC. 

CEQ  means  the  Council  on 
Environmental  Quality  as  defined  at  40 
CFR  1508.6. 

CEQ  regulations  means  the 
regulations  issued  by  CEQ  (40  CFR  Parts 
1500  through  1508)  to  implement  the 
procedural  provisions  of  NEPA. 

CEBCLA  means  the  Comprehensive 
Environmental  Response  Compensation 
and  Uability  Act  (42  U.S.C. 
9601.101(141). 

CFR  means  Code  of  Federal 
Regulations. 

Day  means  a  calendar  day. 

Draft  Environmental  Impact 
Statement  (DEIS)  means  a  draft  of  a 
document  designed  to  inform  the  public 
how  environmental  factors  have  been 
considered  in  making  a  decision  on  a 
proposed  activity. 

EA  means  an  environmental 
assessment. 

Emergency  action  means  an 
unplanned  action  necessary  to  prevent, 
or  eliminate,  acute  health,  safety,  or 
"  environmental  problems. 

EIS  means  an  environmental  impact 
statement,  or.  unless  this  policy 
specifically  provides  otherwise,  a 
Supplemental  EIS. 

Environmental  Compliance  Officer 
means  the  USEC  official  designated  by 
the  CEO  as  having  responsibility  for 
oversight  and  coordination  of  corporate 
compliance  with  the  USEC 
environmental  review  policy  and 
procedures. 

Environmental  review  document 
means  a  NOI,  EIS.  EA,  FONSI. 
decisional  document  or  any  other 
document  prepared  in  observance  of 
these  procedures. 

Environmental  review  means  the 
process  used  in  observance  of  these 
procedures. 

EPA  means  the  U.S.  Environmental 
Protection  Agency. 

Filing  notice  means  a  notice  issued  by 
the  EPA  (i.e.,  a  U.S.  EPA  Notice  of 
Availability)  for  drafl  and  final  EISs  and 
published  in  the  Federal  Register  to 
inform  the  public  and  interested 
agencies  of  the  availability  of  an  EIS. 


Final  Environmental  Impact 
Statement  (FEIS)  means  a  document 
designed  to  inform  the  public  how 
environmental  factors  have  been 
considered  in  making  a  decision  on  a 
proposed  activity. 

Floodplain  means  that  area  adjoining 
inland  and  coastal  waters  including  the 
stream  channel  and  floodway  fringe 
subject  to  a  1  percent  or  greater 
probability  of  flooding  in  any  given 
year. 

FONSI  means  a  Finding  of  No 
Significant  Impact. 

FS  means  a  Feasibility  Study  as 
prepared  in  accordance  with  CERCLA. 

Hazardous  substance  means  a 
substance  identified  within  the 
definition  of  hazardous  substances  in 
section  101(14)  of  CERCLA  (42  U.S.C. 
9601.101(141).  Radionuclides  are 
hazardous  substances  through  their 
listing  under  section  112  of  the  Clean 
Air  Act  (42  U.S.C.  7412)  (40  CFR  part 
61.  subpart  H). 

Host  state  means  a  state  within  whose 
boundaries  USEC  proposes  an  activity  at 
an  existing  facihty  or  construction  or 
operation  of  a  new  facility. 

Host  tribe  means  an  American  Indian 
tribe  within  whose  tribal  lands  USEC 
proposes  an  activity  at  an  existing 
facility  or  construction  or  operation  of  a 
new  facility.  For  purposes  of  this 
definition,  "tribal  lands"  means  the  area 
of  "Indian  country,"  as  defined  in  18 
U.S.C.  1151,  that  is  under  the  tribe's 
jurisdiction. 

Interim  activity  means  an  activity 
concerning  a  proposal  that  is  the  subject 
of  an  ongoing  EIS  and  that  USEC 
proposes  to  take  before  a  decisional 
document  is  issued,  following  section 
2.3  of  these  procedures. 

Low  enriched  uranium  (LEU)  means 
uranium  that  has  been  increased  in  its 
U-235  content  beyond  the  level  found 
in  naturally  occurring  uranium  (0.711 
percent  U-235).  but  no  greater  than  20 
percent.  LEU  has  been  an  article  of 
common  commerce  with  the  United 
States  and  globally  for  at  least  30  years. 
It  is  transported  via  common  carrier  in 
accordance  with  U.S.  Department  of 
Transportation  (DOT)  regulations  in 
tested  and  DOT-approved  packaging 
which  is  highly  resistant  to  failure  in 
the  event  of  transportation  accidents. 

Mitigation  Action  Plan  (MAP)  means 
a  document  that  describes  the  plan  for 
implementing  commitments  made  in  a 
USEC  EIS  and  an  associated  decisional 
document,  or,  when  appropriate,  an  EA 
and  FONSI.  to  mitigate  adverse 
environmental  impacts  associated  with 
an  activity. 

NEPA  means  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et seq). 


NOI  means  a  Notice  of  Intent  to 
prepare  an  EIS. 

Notice  of  availability  means  a  formal 
notice,  published  in  the  Federal 
Register,  that  announces  the  issuance 
and  public  availability  pf  a  draft  or  final 
EIS.  The  EPA  Notice  of  Availability  is 
the  official  public  notification  of  an  HS; 
a  USEC  Notice  of  Availability  is  an 
optional  notice  used  to  provide 
information  to  the  public. 

Pollutant  means  a  substance 
identified  within  the  definition  of 
pollutant  in  Section  101(33)  of  CERCLA 
(42  U.S.C.  9601.101(331). 

Program  means  a  sequence  of 
connected  or  related  USEC  activities  or 
projects. 

Programmatic  document  means  an  EA 
or  EIS  that  identifies  and  assesses  the 
environmental  impacts  of  broad-scope 
USEC  activities. 

Project  means  a  specific  USEC 
undertaking  including  activities 
approved  by  permit  or  other  regulatory 
decision  as  well  as  Federal  and  federally 
assisted  activities,  which  may  include 
design,  construction,  and  operation  of 
an  individual  facility;  research, 
development,  demonstration,  and 
testing  for  a  process  or  product,  funding 
for  a  facility,  process,  or  product;  or 
similar  activities. 

Scoping  means  the  process  for 
determining  the  scope  of  issues  to  be 
addressed  in  an  EIS  and  for  identifying 
the  significant  issues  related  to  a 
proposed  activity;  "public  scoping 
process"  refers  to  that  portion  of  the 
scoping  process  where  the  public  is 
invited  to  participate. 

Supplemental  EIS  means  an  EIS 
prepared  to  supplement  a  prior  EIS. 

USEC  means  united  States 
Enrichment  Corporation. 

USEC  proposal  (or  proposal)  means  a 
proposal  initiated  by  USEC. 

Wetland  means  those  areas  that 
possess  hydrological.  vegetation,  and 
soils  characteristics  which  define 
wetlands  as  noted  in  the  U.S.  Army 
Corps  of  Engineers  definition  (33  CFR 
328.3[bl). 

1.5    Oversight  of  USEC  Environmental 
Review  Processes 

The  USEC  Chief  Executive  Officer,  or 
his/her  designee,  is  responsible  for 
overall  implementation  of  the  USEC 
environmental  review  policy  and 
procedures.  Further  information  on 
USEC's  environmental  review  processes 
and  the  status  of  individual 
environmental  reviews  may  be  obtained 
upon  written  request  from  the 
Environmental  Compliance  Officer, 
United  States  Enrichment  Corporation 
located  at  Two  Democracy  Center,  6903 
Rockledge  Drive,  Bethesda,  MD  20817. 
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2.0  USEC  Planning  and 
Decisionmaking 

2.1  USEC  Planning 

2.1.1  USEC  will  provide  for 
adequate  and  timely  environmental 
review  and  analysis  of  USEC  proposals, 
including  those  for  programs,  policies, 
and  projects,  following  this  Section  of 
the  USEC  environmental  review  policy 
and  looking  to  40  CFR  1501.2  for 
guidance.  In  its  planning  for  each 
proposal.  USEC  will  include  adequate 
time  and  funding  for  proper 
environmental  review  evaluation  and 
analysis  and  for  preparation  of 
anticipated  environmental  review 
documents. 

2.1.2  USEC  will  begin  its 
environmental  review  evaluation  as 
soon  as  possible  after  the  time  that 
USEC  proposes  an  activity  or  is 
presented  with  a  proposal. 

2.1.3  USEC  will  determine  the  level 
of  evaluation  and  analysis  to  be 
conducted  for  a  proposal,  following 
Subsection  3.1.1  and  Section  4.0  of  this 
USEC  policy. 

2.1.4  During  the  development  «md 
consideration  of  a  USEC  proposal,  USEC 
will  review  any  relevant  planning  and 
decisionmaking  docimients,  whether 
prepared  by  USEC  or  a  Federal  agency, 
to  aetermine  if  the  proposal  or  any  of  its 
alternatives  are  considered  in  a  prior 
environmental  review  document.  If  so. 
USEC  will  consider  adopting  the 
existing  docimient,  or  any  pertinent  part 
thereof. 

2.1.5  WTiere  appropriate,  in  its 
environmental  review  evaluations  and 
analyses,  USEC  will  examine 
biodiversity  considerations  foUowing 
the  approaches  outlined  in  CEQ's 
"Incorporating  Biodiversity 
Considerations  into  Environmental 
Impact  Analysis  Under  the  National 
Environmental  Policy  Act"  (January 
1993),  and  other  methodologies.  Where 
appropriate,  USEC  will  also  examine 
and  follow  CEQ's  pollution  prevention 
guidance  (58  FR  6478;  January  29. 
1993). 

2.2    USEC  Decisionmaking 

2.2.1    USEC's  environmental  review 
process  includes  the  systematic 
examination  and  evaluation  of  the 
possible  and  probable  environmental 
consequences  of  a  proposed  activity. 
Integration  of  the  environmental  review 
process  into  USEC  project  planning  will 
occur  at  the  earliest  possible  time. 
Section  2.4  of  this  USEC  environmental 
review  policy  specifies  how  the 
environmental  review  process  will  be 
integrated  with  decision  points  for 
certain  tjrpes  of  proposals. 


2.2.2  The  objectives  of  USEC's 
environmental  review  process  are  to 
ensure  that:  (1)  Planning  and 
decisionmaking  is  accomphshed  such 
that  the  USEC  decisionmaker  is  aware  of 
the  environmental  consequences 
associated  with  implementation  of  the 
proposed  action  and  is  thus  able  to 
make  an  informed  decision;  (2)  the 
policies  and  goals  outlined  in  Section 
1.2  are  implemented;  (3)  delays  and 
conflicts  later  in  the  process  are 
minimized:  and  (4)  the  public  has  an 
opportunity  as  provided  for  in  this 
policy  to  participate  in  the  USEC 
decisionmaking  process. 

2.2.3  USEC  will  complete  its 
evaluations  and  analyses  of  a  proposal 
under  consideration  before  making  a 
decision  on  the  proposal  (except  as 
otherwise  provided  in  these 
procedures). 

2.2.4  USEC  will  utilize  a  systematic, 
interdisciplinary  approach  that  ensures 
the  integrated  use  of  the  natural  and 
social  sciences,  plaiming  and  the 
environmental  design  arts  in  ensuring 
that  all  USEC  decisionmaking  that  may 
impact  the  human  environment 
achieves  the  policies  and  goals  outlined 
in  Section  1.2  of  this  policy. 

2.2.5  It  is  USEC's  mtent  that 
environmental  effects  and  values  of  a 
proposed  activity  be  considered  in 
sufficient  detail  along  with  other  non- 
environmental  analyses  of  the  action 
(such  as  economic,  engineering,  and 
technical  benefit:  cost  analyses)  at  the 
earliest  possible  time  in  the  decision 
process. 

2.2.6  During  the  decisionmaking 
process  for  each  USEC  proposal.  USEC 
will  consider  the  relevant 
environmental  review  analyses  and 
dooimentation,  public  and  agency 
comments  (if  any)  on  those  analyses  and 
docimients,  and  USEC  responses  to 
those  comments,  as  part  of  its 
consideration  of  the  proposal  and  will 
include  such  documents,  comments, 
and  responses  as  part  of  any  related 
formal  administrative  recorid. 

2.2.7  If  an  EIS  or  EA  is  prepared  for 
a  USEC  proposal,  USEC  will  consider 
the  alternatives  analyzed  in  that  EIS  or 
EA  before  rendering  a  decision  on  that 
proposal;  the  decision  on  the  proposal 
will  be  within  the  range  of  alternatives 
analyzed  in  the  EA  or  EIS.  USEC 
analyses  doamiented  in  an  EA  or  EIS 
will  highlight  the  preferred  alternative 
as  well  as  the  other  alternatives 
considered,  and  will  outline  the 
mitigation  measures  needed  to  reduce 
the  significant  environmental  impacts  of 
the  preferred  alternative. 

2.2.8  When  USEC  uses  a  broad 
decision  (such  as  one  on  a  policy  or 
program)  as  a  basis  for  a  subsequent 


narrower  decision  (such  as  one  on  a 
project  or  other  site-specific  proposal). 
USEC  may  use  tiering  (summarizing  the 
issues  discussed  in  the  earlier  review 
and  incorporating  discussions  from  that 
review  by  reference)  and  incorporation 
of  material  by  reference  in  the 
environmental  review  for  the 
subsequent  narrower  proposal. 

2.3  Interim  Activities:  Limitations  on 
Activities  During  the  EIS  Process 

While  USEC  is  preparing  an  EIS 
under  Section  3.3  of  this  policy.  USEC 
will  not  take  any  action  concerning  the 
proposal  that  is  the  subject  of  the  EIS 
before  issuing  a  decisional  document, 
except  as  provided  at  48  CFR  1506.1. 
Activities  that  are  covered  by,  or  are  a 
part  of,  a  USEC  proposal  for  which  an 
EIS  is  being  prepared  will  not  be 
categorically  excluded  under  Section 
4.0  unless  they  qualify  as  interim 
activities  under  40  CFR  1506.1(c). 

2.4  Procurement.  Financial  Assistance, 
and  Joint  Ventures 

2.4.1  This  section  applies  to  USEC 
competitive  and  limited-source 
procurements,  to  awards  of  financial 
assistance  by  a  competitive  process,  and 
to  joint  ventures  entered  into  as  a  result 
of  competitive  solicitations,  unless  the 
activity  is  categorically  excluded  from 
preparation  of  an  EA  or  EIS  under 
Section  4.0  of  this  policy.  Subsections 
2.4.2  through  2.4.5  of  this  Section  apply 
as  well  to  USEC  sole-source 
procurements  of  sites,  systems,  or 
processes,  to  noncompetitive  awards  of 
financial  assistance,  and  to  sole-source 
joint  ventures,  unless  the  activity  is 
categorically  excluded  from  preparation 
of  an  EA  or  EIS  under  Section  4.0. 

2.4.2  USEC  may  require  that  offerors 
submit  environmental  data  and  analyses 
as  a  discrete  part  of  the  offeror's 
proposal.  USEC  will  specify  in  its 
solicitation  docimient  the  type  of 
information  and  level  of  detail  for 
environmental  data  and  analyses  so 
required. 

2.4.3  USEC  may  uUlize  the 
environmental  data  and  analyses 
submitted  by  offerors  in  USEC 
environmental  review  documents,  either 
directly  or  by  reference,  subsequent  to 
independently  evaluating  and  verifying 
the  accuracy  of  the  submitted 
information.  If  USEC  chooses  to  utilize 
the  information  in  USEC  environmental 
review  documents,  either  directly  or  by 
reference,  the  names  of  the  persons 
responsible  for  the  independent 
evaluation  will  be  included  in  the  list  of 
preparers  of  the  document. 

2.4.4  USEC  may  permit  an  offeror  to 
prepare  an  EA  as  a  discrete  part  of  the 
offeror's  proposal.  If  USEC  does  so,  it 
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will  independently  evaluate  and  verify 
the  accuracy  of  the  EA  submitted  by  the 
offeror  andhwill  direct  the  offeror  to 
include  in  the  list  of  preparers  of  the 
document  the  names  of  the  persons     ^ 
responsible  for  the  independent 
evaluation.  In  addition.  USEC  will  make 
its  own  evaluation  of  the  environmental 
issues  and  take  responsibility  for  the 
scope  and  content  of  the  EA. 

2.4.5    If  an  EA  or  EIS  is  prepared, 
USEC  will  prepare,  consider  and 
publish  the  EA  or  EIS  following 
Sections  3.3  and  3.4  of  this  policy  before 
taking  any  action  piirsuant  to  the  award 
of  a  contract  for  financial  assistance 
(except  as  otherwise  provided  in  these 
procedures).  If  the  environmental 
review  process  is  not  completed  before 
the  award  of  the  contract,  financial 
assistance,  or  joint  venture,  then  the 
contract,  financial  assistance,  or  joint 
venture  will  be  contingent  on 
completion  of  the  environmental  review 
process  (except  as  otherwise  provided 
in  these  procedures).  USEC  will  phase 
subsequent  contract  work  to  allow  the 
environmental  review  process  to  be 
completed  in  advance  of  a  go/no-go 
decision. 

3.0  Policy  Implementatioii 

3. 1  General  Requirements 

3.1.1  USEC  will  determine,  under 
the  procedures  in  this  Section  of  USEC 
policy,  whether  any  USEC  proposal  has 
a  significant  impact  on  the  human 
environment  by: 

(a)  Preparation  of  an  EIS; 

(b)  Preparation  of  an  EA;  or 

(c)  Determination  that  the  proposed 
action  is  categorically  excluded  from 
preparation  of  either  an  EIS  or  an  EA. 

3.1.2  USEC  may  prepare 
environmental  review  analysis  and 
documentation  for  any  USEC  activity  at 
any  time.  This  may  be  done  to  analyze 
the  consequences  of  ongoing  activities, 
support  USEC  planning,  assess  the  need 
for  mitigation,  fully  disclose  the 
potential  environmental  consequences 
of  USEC  activities,  or  for  any  other 
reason.  Documents  prepared  under  this 
paragraph  will  be  prepared  in  the  same 
manner  as  USEC  documents  prepared 
under  Subsection  3.1.1  of  this  policy. 
When  EAs  and  EISs  are  undertaken,  the 
economic  and  social  impact 
considerations  will  be  incorporated  into 
the  analyses  of  environmental  impacts. 
Economic  and  social  impacts  by 
themselves,  in  the  absence  of  physical 
environmental  impacts  will  not, 
however,  determine  whether  or  not  to 
prepare  an  EA  or  an  EIS. 


3.2    Agency  Review  and  Public 
Participation 

3.2.1  USEC  will  make  its 
environmental  review  docimients 
available  to  Federal  agencies,  states, 
local  governments,  American  Indian 
tribes,  interested  groups,  and  the  general 
public,  utilizing  40  CFR  1506.6  as 
guidance. 

3.2.2  Wherever  feasible,  USEC 
environmental  review  documents  will 
explain  technical  or  scientific  terms  or 
measurements  using  terms  familiar  to 
the  general  public. 

3.2.3  USEC  will  notify  the  host  state, 
U.S.  EPA,  and  the  host  tribe  of  a  USEC 
determination  to  prepare  an  EA  or  EIS 
for  a  USEC  proposal,  and  may  notify 
any  other  state  or  American  Indian  tribe 
that,  in  USEC's  judgment,  may  be 
affected  by  the  proposal. 

3.2.4  USEC  may,  at  its  discretion, 
rely  on  a  federal  or  state  agency's  EIS, 
EA,  or  portions  thereof,  if  such 
document  encompasses  the  proposed 
USEC  activity. 

3.3    Environmental  Impact  Statements 

USEC  will  prepare  and  circulate  EISs 
and  related  decisional  documents,  as 
provided  in  this  Subsection  of  USEC 
policy.  USEC  may  prepare  an  EIS  on 
any  USEC  activity  at  any  time  to  assist 
USEC  planning  and  decisionmaking. 

3.3.1  Environmental  Impact 
Statements.  USEC  will  prepare  an  EIS 
for  a  proposed  USEC  activity  that  is 
described  in  the  classes  of  activities 
listed  in  Section  4.4  of  these  procedures. 
USEC  may  prepare  an  EIS  on  any  USEC 
activity  at  any  time  to  assist  USEC 
planning  and  decisionmaking. 

3.3.2  Purposes.  A  USEC  EIS  will 
serve  the  purposes  of  assessing  possible 
significant  environmental  impacts 
associated  with  a  proposed  activity  and 
of  assessing  reasonable  alternatives 
which  would  avoid  or  minimize 
possible  adverse  impacts  or  enhance  the 
quality  of  the  human  environment. 

3.3.3  Content.  An  EIS  is  a  concise 
analytical  document  supported  by 
evidence  that  USEC  has  made  the 
appropriate  environmental  analyses.  A 
USEC  EIS  will  follow  the  provisions  of 
Subsection  3.3.4  of  this  policy. 

3.3.4  Format.  An  EIS  should  consist 
of  the  following  sections: 

1.  Cover  Sheet. 

2.  Summary. 

3.  Table  of  Contents. 

4.  Purpose  of  and  need  ios  activity. 

5.  Alternatives  including  proposed 
activity. 

6.  Affected  environment. 

7.  Environmental  consequences. 

8.  List  of  preparers. 


9.  List  of  agencies,  organizations  and 
persons  to  whom  copies  of  the  EIS  are 
sent. 

10.  Index. 

11.  Appendices  as  necessary  to 
support  the  EIS. 

3.3.5*-  Notice  of  Intent  and  Scoping. 
USEC  will  publish  a  Notice  of  Intent 
(NOI)  in  the  Federal  Register  and 
conduct  an  EIS  scoping  process, 
following  the  approach  identified  in  40 
CFR  1501.7.  Publication  of  the  NOI  in 
the  Federal  Register  initiates  the 
scoping  process  wherein  USEC  provides 
the  public.  Federal  agencies,  state, 
regional  and  local  agencies,  public 
interest  groups  and  other  interested 
parties  the  opportimity  to  comment  on 
the  proposed  action  early  in  the  process 
and  to  affect  the  scope  of  the  EIS.  The 
NOI  will  contain  the  elements  identified 
in  40  CFR  1508.22  and  will  be 
published  as  soon  as  practicable  after  a 
decision  is  made  to  prepare  an  EIS 
except  in  cases  identified  in  40  CFR 
1507.3(e).  However,  if  there  will  be  a 
lengthy  period  of  time  between  its 
decision  to  prepare  an  EIS  and  the  time 
of  actual  preparation,  USEC  may  defer 
publication  of  the  NOI  until  a 
reasonable  time  before  preparing  the 
EIS,  provided  that  USEC  allows  a 
reasonable  opportunity  for  interested 
parties  to  participate  in  the  EIS  process. 
Through  the  NOI.  USEC  will  invite 
comments  and  suggestions  on  the  scope 
of  the  EIS.  USEC  will  disseminate  the 
NOI  following  the  approach  identified 
in  40  CFR  1506.6. 

3.3.6  Publication  of  the  NOI  in  the 
Federal  Register  will  begin  the  public 
scoping  process.  The  public  scoping 
process  for  a  USEC  EIS  will  allow  a 
minimum  of  30  days  for  the  receipt  of 
public  comments. 

3.3.7  Except  as  provided  in 
Subsection  3.3.15  of  this  Section,  USEC 
may  hold  a  public  scoping  meeting(s)  as 
part  of  the  pubUc  scoping  process  for  a 
USEC  EIS.  USEC  will  announce  the 
location,  date,  and  time  of  public 
scoping  meetings  in  the  NOI  or  by  other 
appropriate  means,  such  as  additional 
notices  in  the  Federal  Register,  news 
releases  to  the  local  media,  or  letters  to 
affected  parties.  If  USEC  decides  to  hold 
public  scoping  meetings,  USEC  will 
endeavor  not  to  hold  them  until  at  least 
15  days  after  public  notification.  Should 
USEC  change  the  location,  date,  er  time 
of  a  public  scoping  meeting,  or  schedule 
additional  public  scoping  meetings. 
USEC  will  publicize  these  changes  in 
the  Federal  Register  or  in  other  ways  as 
appropriate.  USEC  may  also  utilize 
other  means  of  affording  the  public, 
Federal  agencies,  state,  regional  and 
local  agencies  and  other  interested 
parties  the  opportunity  to  comment 
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during  the  scoping  period.  These  other 
means  may  include  notices  and  news 
releases  in  local  media;  direct  letters  to 
and  contacts  with  afiiected  parties; 
provision  of  copies  of  the  N(^  and  othw 
pertinent  materials  in  reading  rooms  at 
USEC  fadhties  and  at  pubUc  facilities 
such  as  libraries;  and  mail  surveys 
within  areas  or  regions  affected  by  the 
proposed  action. 

3.3.8  In  determining  the  scope  of  the 
EIS,  USEC  will  consid»  all  comments 
received  during  the  announced 
comment  period  held  as  part  of  the 
public  scoping  process.  USEC  may  abo 
consider  comments  received  after  the 
close  of  the  aimouDoed  comment 
period. 

3.3.9  Public  Review  of 
Environmental  Impact  Statements. 
USEC  will  provide  for  a  public  review 
and  comment  period  on  a  USEC  draft 
EIS  of  no  less  than  45  days.  USEC  may 
extend  the  period  as  needed,  following 
the  approaches  identified  in  40  CFR 
1506  10(d)  and/or  40  CFR  1507.3(d). 
USEC  will  evaluate  requests  for 
extension  of  the  comment  period 
beyond  45  days  and  wril),  in  its 
discretion,  extend  the  comment  period 
as  appropriate.  Failure  to  file  timely 
comments  will  not  be  a  sufficient  reasmi 
for  an  extension.  The  pubtic  comment 
period  begins  when  EPA  publishes  a 
Notice  of  Availabibty  of  tne  document 
in  the  Federal  Register.  The  host  state, 
and,  as  appropriate,  adjacent  state(s) 
will  be  provided  copies  of  the  draft  EIS. 

3.3.10  USEC  may  hold  a  pubUc 
meeting(s)  on  USEC  draft  ElSc.  USEC 
will  announce  such  pubHc  meetings  at 
least  15  days  in  advance.  The 
announcement  will  Identify  the  subject 
of  the  draft  EIS  and  include  the  location, 
date,  and  time  of  the  public  hearings. 

3.3.11  Final  Environmental  hnpoct 
Statements.  USEC  will  prepare  a  final 
EIS  fallowing  the  public  comment 
period  and  any  public  meetings  on  the 
draft  EIS.  The  final  EIS  will  respond  to 
oral  and/or  written  comments  received 
during  public  review  of  the  draft  EIS.  A 
Notice  of  Availability  of  the  final  EIS 
will  be  published  in  the  Federal 
Register. 

3.3.12  USEC  will  use  appropriate 
means  to  publicize  the  availability  of 
draft  and  final  EISs  and  the  time  and 
place  for  any  public  meetings  on  a  draft 
EIS.  The  methods  chosen  should  focus 
on  reaching  persons  who  may  be 
interested  in  or  affected  by  the  proposal 
and  may  include  the  methods  listed  in 
40  CFR  1506.6(b)(3).  The  host  state, 
affected  American  Indian  tribes,  and,  as 
appropriate,  the  adjacent  8tate(s)  will  be 
provided  copies  of  the  final  EIS. 

3.3.13  Supphntental  Environmental 
Impact  Statements.  USEC  will  prepare  a 


supplemental  EIS  if  there  are  substantial 
changes  to  the  proposal  or  significant 
new  circumstances  or  information 
relevant  to  environmental  coDoems. 

3.3.14  USEC  may  supplement  a  draft 
EIS  or  final  EIS  at  any  time. 

3.3.15  USEC  will  prepare,  circulate, 
and  file  a  supplement  to  a  draft  or  final 
EIS  in  the  same  manner  as  any  other 
draft  and  final  EISs,  except  that  scoping 
is  optional  for  a  supplement  If  USEC 
initiates  a  public  scoping  process  for  a 
supplement,  the  provisions  of 
Subsections  3.3.5  throu^  3.3.8  of  this 
policy  will  apply.  If  U^C  decides  to 
take  action  txa  a  proposal  covered  by  a 
supplemental  EIS.  USEC  will  prepare  a 
decisional  document,  following  the 
provisions  of  Subsectioo  3.3.17  through 
3.3.20  of  this  policy. 

3.3.16  When  appUcabie.  USEC  will 
incorporate  an  EIS  supplement  into  any 
related  formal  administrative  record  on 
the  activity  that  Is  the  subject  of  the  EIS 
supplement  or  determination. 

3.3.17  Decisionmaking  USEC  will 
refrain  from  making  a  decision  on  a 

!)roposal  covered  by  an  EIS  iot  30  days 
ollowing  completion  of  the  final  EIS, 
except  as  otherwise  provided  in  these 
procedures.  The  30-day  period  starts 
when  the  Notice  of  Availability  for  tbe 
final  EIS  is  pubHsbed  in  the  Federal 
Regnter. 

3.3.18  If  USEC  decides  to  take  action 
on  a  proposal  covered  by  an  EIS.  it  will 
prepare  a  dedsiooal  document  (except 
as  othemrise  provided  in  these 
procedures).  No  action  will  be  taken 
until  the  decision  has  been  made  public 
(except  as  otherwise  provided  in  tnese 
procedures). 

3.3.19  USEC  will  publish  decisional 
documents  in  the  Federal  Regiater  and 
make  them  available  to  the  pubBc. 
except  as  provided  in  Subsection  3.7  of 
these  prooedures. 

3.3.20  USEC  may  revise  a  decisional 
document  at  any  time,  so  l<nig  as  the 
revised  decision  is  adequately 
supported  by  an  existing  EIS.  Revised 
decisional  documents  are  subject  to  the 
provisions  of  Subsection  3.7  of  this 
policy. 

3.4    Environmental  AssessMtents 

USEC  will  prepare  and  circulate  EAs 
and  related  FONSIs.  as  provided  in  this 
subsection  of  USEC  policy. 

3.4.1    Environmental  Assessments. 
USEC  will  prepare  an  EA  for  a  prop>o6ed 
USEC  activity  that  is  described  in  the 
classes  of  activities  listed  In  Section  4.3 
of  these  procedures,  and  for  a  proposed 
USEC  activity  that  is  not  described  in 
any  of  the  classes  of  activities  hsted  in 
Section  4.0.  USEC  will  not  prepare  an 
EA,  however,  if  USEC  has  decided  to 
prepare  an  EIS.  USEC  may  prepare  an 


EA  on  any  action  at  any  time  in  order 
to  assist  USEC  planning  and 
decisionmaking.  ^ 

3.4.2  Purposes.  A  USEC  EA  wll 
serve  the  purposes  of  fHt>viding 
sufficient  evidence  and  analysis  for 
determining  whether  to  prepare  an  DS 
or  to  issue  a  FONSI  and  f5cilitatii>g 
preparation  of  an  DS  when  one  is 
necessary. 

3.4.3  Content.  A  USEC  EA  will 
follow  the  provisions  found  in 
Subsection  3.4.4  of  this  policy.  In 
addition  to  any  other  alternatives,  USEC 
will  assess  the  no  action  alternative  in 
an  EA,  even  when  the  proposed  activity 
is  specifically  required  by  legislation  or 
a  court  order.  * 

3.4.4  Format.  An  eA  is  a  concise 
analytical  document  prepared  to 
determine  the  extent  of  potential 
environmental  impacts  of  a  project  and 
decide  whether  or  not  those  impacts  are 
significant.  The  EA  vrill  incorporate  by 
reference  any  beselirw  environmental 
documents,  limiting  descriptions  and 

'devaluations  relevant  to  the 
environmental  resources  affected  by  the 
proposed  activity. 

An  EA  should  omsist  of  the  following 
sections: 

1.  Purpose  and  need  for  action; 

2.  Description  of  the  proposed  activity 
and  alternatives  (including  no-actionh 

3.  Description  of  the  affected 
environment; 

4.  Environmental  consequences  of  the 
proposed  activity  and  ahematives; 

5.  Summary; 

6.  List  of  agencies  and/or  individuals 
contacted; 

7.  List  of  preparers; 

8.  Appendices  as  necessary  to  support 
theEA. 

3.4.5  Public  Participation. 
Depending  on  the  scope  of  the  project 
and  the  potential  environmental 
impacts  of  the  proposed  activity,  USEC 
may  choose,  in  its  discretion,  to  provide 
for  pubUc  scoping  in  relation  to 
preparing  an  EA,  If  USEC  deems  the 
scoping  process  (Subsections  3.3^ 
through  3.3.8  of  these  procedures) 
appropriate.  USEC  will  btfgin  the 
process  early  in  the  preparation  of  the 
EA  to  provide  timely  and  pertment 
public  input  which  would  be  useful  if 

a  decision  is  reached  to  prepare  an  EIS. 

3.4.6  Distribution.  Copies  of  the  E\ 
and  FONSI  will  be  provided  to  the  host 
state.  U.S.  EPA,  affected  American 
Indian  tribes,  and,  as  appropriate, 
adjacent  states.  In  appropriate 
circumstances,  USEC  will  make  copies 
of  the  EA  and  FONSI  available  to  the 
affected  public  as  well,  utihzing  40  CFR 
1506.6  as  guidance. 

3.4.7  Findings  of  No  Significant 
Impact.  USEC  wnll  prepare  a  FONSI 
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only  if  the  related  EA  supports  the 
finding  that  the  proposed  activity  will 
not  have  a  significant  effect  on  the 
human  environment.  If  a  USEC  EA  does 
not  support  a  FONSI.  USEC  will  prepare^ 
an  EIS  and  issue  a  decisional  document  „ 
before  taking  action  on  the  proposal 
addressed  by  the  EA.  except  as 
otherwise  provided  in  this  policy. 

3.4.8  A  USEC  FONSI  will  include 
the  following: 

(a)  A  brief  presentation  of  the  reasons 
why  an  action,  not  otherwise  described 
in  Section  4.2  of  this  policy,  will  not 
have  a  significant  impact  on  the  human 
environment; 

(b)  A  summary  of  the  supporting  EA. 
including  a  brief  description  of  the 
proposed  activity  and  alternatives 
considered  in  the  EA.  environmental 
factors  considered,  and  projected 
impacts: 

(c)  A  reference  to  any  other  related 
environmental  documents; 

(d)  Any  commitments  to  mitigations 
that  are  essential  to  render  the  impacts 
of  the  proposed  activity  not  significant, 
beyond  those  mitigations  that  are 
integral  elements  of  the  proposed 
activity,  and  a  reference  to  any  relevant 
Mitigation  Action  Plan  prepared  under 
Subsection  3.6  of  this  policy: 

(e)  The  date  of  issuance:  and 

(f)  The  signature  of  the  USEC 
approving  official. 

3.4.9  USEC  will  make  FONSIs 
available  to  the  public  as  provided  at 
Subsection  3.4.6  of  this  policy;  USEC 
w^ill  also  make  copies  available  for 
inspection  in  the  appropriate  USEC 
public  reading  room(s)  or  other 
appropriate  location(s)  for  a  reasonable 
time. 

3.4.10  In  certain  circiimstances. 
USEC  will  issue  a  proposed  Ft)NSI  for 
a  public  review  and  comment  period  of 
30  days,  along  with  the  related  EA, 
(except  as  otherwise  provided  in  this 
pohcy),  before  making  a  final 
determination  on  the  FONSI.  These 
circumstances  are  described  in  40  CFR 
1501.4(e)(2).  USEC  may  issue  a 
proposed  FONSI  for  public  review  and 
comment  in  other  situations  as  well. 

3.4.11  Upon  issuance  of  the  FONSI, 
USEC  may  proceed  with  the  proposed 
activity  subject  to  any  mitigation 
commitments  expressed  in  the  FONSI. 
or  as  appropriate,  the  Mitigation  Action 
Plan. 

3.4.12  USEC  may  revise  a  FONSI  at 
any  time,  so  long  as  the  revision  is 
supported  by  an  existing  EA.  A  revised 
FONSI  is  subject  to  all  provisions  of 
Subsections  3.4.7  through  3.4.11  of  this 
pohcy. 


5.5    Programmatic  Analysis  and 
Documentation 

3.5.1  When  appropriate  to  support  a 
USEC  programmatic  decision,  USEC 
will  prepare  a  programmatic  EIS.  USEC 
may  also  prepare  a  programmatic  EIS  at 
any  time. 

3.5.2  A  USEC  programmatic 
document  will  be  prepared,  issued,  and 
circulated  following  the  guidelines  for 
any  other  environmental  review 
document,  as  provided  for  in  this  USEC 

policy. 

3.5.3  During  the  time  period  that  it 
is  a  wholly  owned  government 
corporation,  USEC  will  evaluate 
programmatic  HSs  prepared  under  this 
Subsection  at  least  every  five  years. 
USEC  will  determine  whether  to 
prepare  a  new  programmatic  EIS  or 
supplement  the  existing  EIS,  as 
appropriate. 

3  6    Mitigation  Action  Plans 

3.6.1  Following  completion  of  each 
EIS  and  its  associated  decisional 
document,  USEC  will  prepare  a 
Mitigation  Action  Plan  (MAP)  that 
addresses  mitigation  commitments 
expressed  in  the  decisional  document.  If 
no  mitigation  commitments  are  made  in 
the  decisional  document,  a  MAP  will 
not  be  prepared.  The  MAP  will  be  made 
available  to  the  public  and  will  explain 
how  the  corresponding  mitigation 
measures,  designed  to  mitigate  adverse 
environmental  impacts  associated  with 
the  course  of  action  directed  by  the 
decisional  document,  will  be  planned 
and  implemented.  The  MAP  will  be 
prepared  before  USEC  takes  any  action 
directed  by  the  decisional  docim:ient 
that  is  the  subject  of  a  mitigation 
coAimitment. 

3.6.2  For  EAs,  under  certain 
circumstances  as  specified  in 
Subsection  3.4.8  of  this  policy,  USEC 
will  also  prepare  a  MAP  for 
commitments  to  mitigations  that  are 
essential  to  render  the  impacts  of  the 
proposed  activity  not  significant.  Such 
commitments  may  be  integral  elements 
of  the  proposed  activity.  If  such 
commitments  are  not  necessary,  a  MAP 
will  not  be  prepared.  The  MAP  will 
address  all  commitments  to  such 
mitigations  and  explain  how  mitigation 
will  be  planned  and  implemented.  The 
MAP  will  be  prepared  before  the  FONSI 
is  issued  and  will  be  referenced  therein. 

3.6.3  Each  MAP  will  be  as  complete 
as  possible,  commensurate  with  the 
information  available  regarding  the 
course  of  action  either  directed  by  the 
decisional  document  or  the  activity  to 
be  covered  by  the  FONSI.  as 
appropriate.  USEC  may  revise  the  MAP 
as  more  specific  and  detailed 
information  becomes  available. 


3.6.4    USEC  will  make  copies  of  the 
MAPS  available  for  inspection  at  the 
appropriate  USEC  site(s)  or  other 
appropriate  location(s)  for  a  reasonable 
time.  Copies  of  the  MAPs  will  also  be 
available  upon  written  request  to  the 
point  of  dcmtact  noted  in  subsection  1.5 
of  this  policy. 

3.7  Classified,  Confidential,  and 
Otherwise  Exempt  Information 

3.7.1  USEC  will  not  disclose 
classified,  confidential,  or  other 
information  that  USEC  otherwise  would 
not  disclose  pursuant  to  Title  IX  of  the 
Energy  Policy  Act  (42  U.S.C.  2297b-13) 
(Control  of  Information)  or  other 
applicable  law. 

3.7.2  To  the  fullest  extent  possible. 
USEC  will  segregate  any  information 
that  is  exempt  from  disclosure 
requirements  into  an  appendix  to  allow 
public  review  of  the  remainder  of  an 
environmental  review  document. 

3.8  Coordination  With  Other 
Environmental  Examinations 

3.8.1  USEC  will  integrate  its 
environmental  review  processes 
provided  for  in  this  policy  and 
coordinate  environmental  reviews  with 
other  environmental  examinations  to 
the  fullest  extent  possible. 

3.8.2  To  the  extent  possible,  USEC 
will  determine  the  applicabiUty  of  other 
environmental  examinations  early  in  the 
planning  process,  in  consultation  with 
Federal  agencies  when  necessary  or 
appropriate,  to  ensure  appropriate 
action  and  to  avoid  delays,  and  will 
incorporate  any  relevant  procedures  as 
early  in  the  review  process  as  possible. 

3.8.3  USEC  willintegrate  its 
environmental  review  processes  for 
hazardous  waste  remediation  activities 
being  conducted  under  CERCLA  into 
the  Feasibility  Study  (FS).  When  the  FS 
is  prepared  under  40  CFR  part  300,  a 
second  environmental  review  document 
is  not  required.  The  cover  and  title  page 
of  the  FS  and  decisional  document  will 
indicate  that  the  document  is  also 
intended  to  act  as  an  environmental 
review  document  under  this  policy. 
When  an  FS  is  not  prepared  under  40 
CFR  part  300.  appropriate 
environmental  review  documentation 
will  be  prepared. 

3.9    Interagency  Cooperation 

For  USEC  programs  that  involve  a 
Federal  agency  or  agencies  in  related     . 
decisions  for  which  environmental 
reviews  will  be  conducted,  USEC  will 
follow  the  approach  identified  in  40 
CFR  1501.5  and  1501.6.  As  part  of  this 
process,  USEC  will  cooperate  with  the 
involved  agencies  in  developing 
environmental  information  and  in 
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determining  whether  an  EIS  or  EA  will 
be  prepared  for  a  proposal  or  whether 
the  proposal  will  be  categorically 
excluded  firom  preparation  of  either. 
Furtber,  where  appropriate  and 
acceptable  to  the  involved  agencies. 
USEC  will  develop  or  cooperate  in  the 
development  of  interagency  agreements 
to  facilitate  coordination  and  to  reduce 
delay  and  dupbcation. 
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3.U)    Variances 

3.10.1  Emergency  Actions.  \JSEC 
may  take  an  action  without  observing  all 
provisions  of  these  procedures  in 
emergency  situations  that  demand 
immediate  action.  USEC  will  consult 
with  CEQ  as  soon  as  possible  regarding 
alternative  arrangements  for  emergency 
actions  having  significant 
environmental  impacts,  and  will  limit 
such  arrangements  to  actions  necessary 
to  control  the  immediate  impacts  of  tbe 
emergency.  USEC  will  document, 
including  publishing  a  notice  in  the 
Federal  Register  emergency  actions 
covered  by  this  paragraph;  this 
documentation  will  identify  any  adverse 
impacts  from  the  actions  taken,  further 
mitigation  necessary,  and  any 
enviroiunental  review  documents  that 
may  be  prepared. 

3.10.2  Reduction  of  Time  Periods. 
On  a  case-by-case  basis,  USEC  may  End 
It  necessary  to  reduce  time  periods 
establishea  in  these  procediires  that  are 
not  specifically  provided  for  in  the  CEQ 
Regulations.  If  USEC  determines  that 
such  reduction  is  appropriate,  USEC 
will  publish  a  notice  in  the  Federal 
Register  specifying  the  revised  time 
periods  and  the  rationale  fior  the 
reduction. 

4.0  Typical  Oaases  of  AdioDs 

4.1  Level  of  Beview 

4.1.1  This  section  identifies  USEC 
activities  for  which  usually. 

(a)  Neither  an  EIS  nor  an  EA  will  be 
prepared  (the  activities  are  categorically 
excluded  from  preparation  of  either 
document)  (Subsection  4.2  of  this 
policy); 

(b)  An  EA,  but  not  necessarily  an  EIS, 
will  be  prepared  (Subsection  4.3  of  this 
policy);  or 

(c)  An  EIS  will  be  prepared 
(Subsection  4.4  of  this  policy). 

4.1.2  Any  completed,  vsdid 
environmental  review  analyses  and 
documents,  including  those  completed 
by  the  U.S.  Department  of  Energy  for 
USEC  facilities  prior  to  July  1, 1993  do 
not  harve  to  be  repeated,  and  no 
completed  environmental  review 
documents  need  to  be  redone,  except  as 
provided  in  Subsection  3.5.3  of  tiiese 
procedures. 


4.2    Categorical  Exclusions 

4.2.1    Categorical  Exculsions 
encompass  classes  of  activities  which 
do  not  usually  have,  either  indlvidiially 
or  cumulatively,  a  significant  impact  oo 
the  quality  of  the  human  environment 
and  for  which  neither  an  EA  nor  an  EIS 
vriil  be  prepared.  USEC  may.  however, 
choose  to  prepare  an  EA  or  an  EIS  on 
any  activity  at  any  time  to  aid  USEC 
decisionmaking.  For  a  project  to  be 
considered  and  assessed  as  a 
categorically  excluded  activity,  it  must 
satisfy  the  following  conditions. 

(a)  The  proposed  activity  would  not 
threaten  a  violation  of  applicable 
statutory,  regulatory,  or  permit 
requirements  for  environment,  safety,  or 
health. 

(b)  The  proposed  activity  would  not 
require  siting  and  ctmstruction  or  major 
expansion  of  waste  storage  (>  90  days 
storage),  disposal,  recovery,  or  treatment 
facilities  (including  incinerators  and 
facilities  for  treating  wastewatw,  surface, 
water,  and  groundwater). 

(c)  The  proposed  activity  would  not 
disturb  hazardous  substaiKes, 
pollutants  or  contaminants  preexisting 
in  the  environment  such  that  there 
would  be  imcontrolled  or  unpermitted 

(d)  The  proposed  activity  would  not 
adversely  affsct  mvironmentally 
sensitive  resources  including  but  not 
limited  to:  (i)  Property  of  historic, 
archaeological,  or  architectural 
significance  designated  by  Federal, 
state,  or  local  governments  or  property 
eligible  for  listing  on  the  National 
Register  of  Historic  Places;  (ii)  federally- 
listed  threatened  or  endangered  spedes 
or  their  habitat  (including  critical 
habitat),  federally-propo«d  or 
candidate  species  m  their  habitat  or 
state- listed  endangered  or  threatened 
species  or  their  hwiitat;  [Hi]  floodplains 
and  wetlands;  (iv)  areas  having  a  special 
designation  such  as  iederally-and  state- 
designated  wilderness  areas,  national 
parks,  national  natxtral  landmarks,  wild 
and  scenic  rivers,  state  and  federal 
wildlife  refuges,  and  marine  sanctuaries; 
(v)  prime  agricultural  land;  (vi)  special 
sources  of  water  (suqh  as  sole-source 
aquifers,  wellhead  protection  areas,  and 
other  water  soizrces  that  are  vital  in  a 
region)  and  (vii)  tuncfra,  coral  reefe,  or 
rainforests. 

4.2.2    Fw  a  proposed  activity  to  be 
considered  for  a  categorical  exclusion, 
the  following  statement  will  be 
applicable: 

This  project  would  p»o8e  no  significant 
individual  or  cumulative  effect  on  the 
human  environment.  This  project  vrould 
not  adversely  afiiact  any 
environmentalfy  sensitive  resources  and 


is  not  part  of  a  proposed  activity  that  is 
or  may  be  the  subject  of  an 
Environmental  Assessment  or 
Environmental  Impact  Statement.  There 
are  no  extraordinary  circumstances 
related  to  the  proposal  that  may  affect 
the  significance  of  the  environmental 
effects  of  the  proposed  project. 

4  2.3    Categorical  Exclusions 
Applicable  to  Generate  USEC  Activities 
The  following  types  of  activities  are 
categorical  exclusions  applicable  to 
general  USEC  activities.  This  does  not, 
however,  preclude  these  types  of 
activities  from  the  normal 
environmental  oversight  and  monitoring 
that  would  occur  aS  a  routine  part  of 
USEC's  enviromnenfel  compfiance 
activities. 

(a)  Routine  activities  necessary  to 
support  the  normal  conduct  of  corporate 
business  such  as  administrative, 
financial,  and  personnel  actions. 

(b)  Sale,  piut:ha8e,  trade.  imf>ort,  or 
export  of  low  enriched  uranium  (20 
percent  or  less  assay  U-235).  This 
includes  the  shipment  of  LEU  (or 
uranium  bexafluoride)  in  DOT  approved 
canisters  and  overpacks  via  common 
carrier. 

(c)  Sale,  purdiase,  trade,  import,  or 
export  of  natural  and  depleted  Uranium 
materials. 

(d)  Transfer,  lease,  disposition,  or 
acquisition  of  property.  ^  the  use  is  to 
remain  luchangeo  from  current  uses. 

(e)  Award  of  contracts  for  technical 
support  or  persoimel  services. 

(fj  Information  gathering,  including 
but  not  limited  to:  literature  surveys, 
inventories,  and  docimnent  preparation 
(e.g.  feasibility  studies,  conceptual 
design  reports,  plaiming  documents) 

(gjTecnnica)  and  planning  assistance 
to  state,  federal,  international,  and  local 
organizations. 

(h)  Employee  health  k  safety  training 
and  emergency  preparedness  activities. 

(i)  EstabUshment  of  prices  for 
emiched  uraniimi. 

(j)  In  accordance  with  applicable  state 
and  federal  regulations,  shipment  of 
materials  necessary  to  transact  USEC 
business,  including  shipnwnt  of  low- 
level  radioactive  wastes  or  hazardous 
wastes  to  an  approv-ed,  permitted, 
commercial  or  DOE  facility  that 
normally  accepts  these  wastes.  USEC 
will  comply  with  applicable  DOT,  NRC, 
EPA,  state,  or  local  regulatory 
requirements. 

4.2.4    Categorical  Exclusions 
Applicable  to  Facility  Operation.  The 
following  types  of  activities  are 
categorical  exclusions  applicable  to 
facility  operations.  This  ooes  not, 
however,  preclude  these  types  of 
activities  from  the  normal 
environmental  oversight  and  mcmitnring 
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that  would  occxir  as  a  routine  part  of 
USEC's  environmental  compliance 
activities.         " 

(a)  Installation  of  fencing  within 
existing  fenced  security  areas  or 
facilities. 

(b)  Routine  maintenance  activities 
and  custodial  services  for  buildings, 
structures,  infrastructures  (e.g.,  security 
fences),  and  equipment,  during  which 
operations  may  be  suspended  and 
resumed.  This  action  is  not  applicable 
to  those  facihties  currently  on  or  eligible 
for  the  National  Historic  Register. 
Custodial  services  are  activities  to 
preserve  facility  appearance,  working 
conditions,  and  sanitation,  such  as 
cleaning,  window  washing,  lawn 
mowing,  trash  collection,  painting,  and 
snow  removal.  Routine  maintenance 
activities,  corrective  (that  is,  repair), 
preventive  and  predictive,  are  required 
to  maintain  and  preserve  buildings, 
structures,  infrastructures,  and 
equipment  in  a  condition  suitable  for  a 
facility  to  be  used  for  its  designated 
purpose.  Routine  maintenance  may 
result  in  replacement  to  the  extent  that 
the  replacement  performs  the  same  or 
similar  function  and  does  not  require 
major  facility  modifications.  Routine 
maintenance  activities  include,  but  are 
not  limited  to: 

•  Repair  of  facility  equipment,  such 
as  lathes,  mills,  piunps  and  presses. 

•  Door  and  wmdow  repair  or 
replacement. 

•  Wall,  ceiling,  or  floor  repair. 
Oct.  24. 1992— Private  Law  102-20. 

•  Minor  reroofing. 

•  Plumbing,  electrical  utility,  and 
telephone  service  repair. 

•  Routine  replacement  of  high- 
efficiency  particulate  air  filters,  and 
routine  air  filter  cleaning. 

•  Inspection  and/or  maintenance  of 
currently  installed  utility  poles. 

•  Repair  of  road  embankments. 

•  Repair  or  replacement  of  fire 
protection  sprinkler  systems. 

•  Road  and  parking  area  resurfacing, 
including  construction  of  temporary 
access  to  facilitate  resurfacing  as  long  as 
the  temporary  access  does  not  adversely 
affect  environmentally  sensitive  areas. 

•  Erosion  control  and  soil 
stabilization  measures  (such  as 
reseeding  and  revegetalion),  as  long  as 
revegatation  is  with  native  species. 

•  Siureillance  and  maintenance  of 
surplus  facilities. 

•  Repair  and  maintenance  of 
transmission  facilities.  Including 
replacement  of  conductors  of  the  same 
nominal  voltage,  poles,  circuit  breakers, 
transformers,  capacitors,  crossarms. 
insulators,  and  downed  transmission 
lines,  where  appropriate,  under  40  CFR 
part  761  (Polycnlorinated  Biphenyls 


Manufacturing.  Processing,  Distribution 
in  Commerce,  and  Use  Prohibitions). 

•  Routine  testing  and  caUbration  of 
facility  components,  subsystems,  or 
portable  equipment  (including  but  not 
nmited  to,  control  valves,  transformers, 
capacitors). 

•  Routine  decontamination  and/or 
cleanup  of  spot  or  minor  radiological 
contamination  or  hazardous/toxic 
materials  on  the  surfaces  of  equipment, 
rooms,  hot  cells,  or  other  interior 
surfaces  of  buildings  (by  such  activities 
as  wiping  with  rags,  using  strippable 
latex,  and  minor  vacuuming)  and 
removal  of  contaminated  Intact 
equipment  (labware)  and  other  materials 
(e.g.,  gloves  and  other  clothing). 

•  Repair  of  fencing. 

•  Modification  of  air  conditioning 

systems. 

(c)  Routine  training  exercises  and 
simulations  (including,  but  not  limited 
to,  firing-range  training,  emergency 
response  training,  fire  fighter  and  rescue 
training,  and  spill  cleanup  training). 

(d)  Acquisition,  installation, 
operation,  and  removal  of 
communication  systems,  data 
processing  equipment,  alarms,  and 
similar  electronic  equipment. 

(e)  Routine,  onsite  USEC  storage  at  an 
existing  facility  of  activated  equipment 
and  material  (including  lead)  used  at 
that  facility,  to  allow  reuse  after  decay 
of  radioisotopes  with  short  half-lives. 

(f)  Removal  of  asbestos-containing 
materials  from  buildings  under  40  CFR 
part  61  (National  Emissions  Standards 
for  Hazardous  Air  Pollutants),  subpart 
M  (National  Emission  Standards  for 
Asbestos),  40  CFR  part  763  (Asbestos), 
subpart  G  (Asbestos  Abatement 
Projects);  29  CFR  part  1910,  subpart  I 
(Personal  Protective  Equipment), 

§  1910.134  (Respiratory  Protection); 
subpart  Z  (Toxic  and  Hazardous 
Substances),  §  1910.1001  (Asbestos, 
tremolite,  anthophyllite  and  actinolite); 
and  29  CFR  part  1926  (Safety  and 
Health  Regulations  for  Construction), 
subpart  D  (Occupational  Health  and 
Environmental  Controls),  §  1926.58 
(Asbestos,  tremohte,  anthophyllite,  and 
actinolite),  other  appropriate 
Occupational  Safety  and  Health 
Administration  standards  in  title  29, 
chapter  XVU  of  the  CFR,  and 
appropriate  state  and  local 
requirements,  including  certification  of 
removal  contractors  and  technicians. 
Such  removal  will  be  in  accordance 
with  the  USEC  Asbestos  Management 
Plan  (for  which  environmental  review 
documentation  has  been  completed). 

(g)  Removal  of  polychlorinated 
biphenyl  (PCB)-containing  items,  such 
as  transformers  or  capacitors,  PCB- 
containing  oils  flushed  bom 


transformers,  PCB-flushing  solutions, 
and  PCB-containing  spill  materials  from 
buildings  or  other  aboveground 
locations  under  40  CFR  part  761 
(Polychlorinated  Biphenyls 
Manufactii^ing.  Processing,  Distribution 
in  Commercia,  and  Use  Prohibitions). 

(h)  Energy  conservation  activities  (e.g. 
replacement  of  lighting,  hot  water 
heaters,  thermostats)  that  do  not  involve 
construction  of  new  facilities. 

(i)  Installation  of,  or  improvements  to. 
equipment  for  personnel  safety  and 
health.  Including,  but  not  hmited  to,  eye 
washes,  safety  showers,  radiation 
monitoring  devices,  and  fumehoods  and 
associated  collection  and  exhaust 
systems,  provided  that  emissions  would 
not  increase. 

(j)  Minor  modifications  or 
improvements  to  cooling  water  systems 
within  an  existing  building  or  structure 
provided  that  such  modifications  or 
improvements  do  not  result  in  an 
exceedance  of  any  applicable  permit 
conditions  or  effluent  limitations. 

(k)  Installation  or  modification  of 
retention  tanks  or  small  (normally  under 
one  acre)  basins  and  associated  piping 
and  pumps  for  existing  operations  to 
control  nmoff  or  spills  (such  as  under 
40  CFR  part  112).  Modifications 
include,  but  are  not  limited  to,  installing 
liners  or  covers. 

(1)  Modifications  to  structures, 
systems  or  operating  procedures  that  do 
not  result  in  modification  to  existing 
emissions  or  discharge  permits. 

(m)  Siting,  construction,  operation, 
and  maintenance  of  above  ground  water, 
fuel  and  chemical  storage  tanks  within 
the  seciued  site  boundary. 

(n)  Siting,  construction,  or  operation 
of  support  buildings  and  support 
structures  and/or  modifications  of 
existing  buildings,  structures,  or 
roadways,  within  the  secured  site 
boimdary.  Support  buildings  and 
structures  (and}or  modifications) 
include,  but  are  not  limited  to,  those  for 
office  purposes;  parking;  cafeteria 
services;  education  and  training;  visitor 
reception;  computer  and  data  processing 
services;  employee  health  services  or 
recreation  activities;  routine 
maintenance  activities;  storage  of 
supplies  and  equipment  for  •*• 

administrative  services  and  routine 
maintenance  activities;  security 
(including  security  posts);  fire 
protection;  and  similar  support 
purposes. 

(o)  Siting,  construction,  and  operation 
of  small-scale  support  buildings  and 
structures  within  the  reservation 
boundary  but  outside  the  secured  area, 
where  utilities  are  accessible. 
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(p)  Expansion  of  existing  uranium 
hexafluoride  cylinder  storage  yards 
within  existing  facility  boimdaries. 

(q)  Activities  involving  wetlands  that 
meet  the  requirements  of  the  U.S.  Army 
Corps  of  Engineers  Nationwide  Permit 
Program  (33  CFR  parts  325  to  330). 

(r)  Installation,  operation,  or 
abandonment  of  production  water  wells 
for  operational  use. 

4.2.5  Categorical  Exclusions 
Applicable  to  Site  Characterization, 
Monitoring,  and  General  Research.  The 
following  types  of  activities  are 
categorical  exclusions  applicable  to  site 
characterization,  monitoring  and  general 
research.  This  does  not,  however, 
preclude  these  types  of  activities  from 
the  normal  environmental  oversight  and 
surveillance  that  would  occur  as  a 
routine  part  of  USEC's  environmental 
compliance  program. 

(a)  Site  characterization  and 
environmental  monitoring,  including 
siting,  construction,  operation,  or 
dismantlement  or  closing 
(abandonment)  of  characterization  and 
monitoring  devices  and  siting, 
construction,  or  operation  of  a  small- 
scale  laboratory  building  or  renovation 
of  a  room  in  an  existing  building  for 
sample  analysis.  Activities  covered 
include,  but  are  not  limited  to,  site 
characterization  and  environmental 
monitoring  under  CERCLA  and  RCRA. 
Specific  activities  include,  but  are  not 
limited  to: 

•  Geological,  geophysical  (such  as 
gravity,  magnetic,  electrical,  seismic, 
and  radar),  geochemical,  and 
engineering  surveys  and  mapping, 
including  the  estabhshment  of  survey 
marks. 

•  Installation  and  operation  of 
ambient  air  monitoring  equipment. 

•  Sampling  and  characterization  of 
water,  soil,  rock,  or  contaminants. 

•  Sampling  and  characterization  of 
water  effluents,  air  emissions,  or  solid 
waste  streams. 

•  Sampling  of  non-endangered 
(Federal  and/or  state  listed)  flora  or 
fauna. 

•  Aerial  suirveys. 

(b)  Drop,  puncture,  water  immersion, 
thermal,  and  fire  tests  of  transport 
packaging  for  radioactive  and  hazardous 
materials  to  certify  that  the  designs  meet 
the  requirements  of  49  CFR  173.411  and 
173.412  and  requirements  of  severe 
accident  conditions  as  specified  in  10 
CFR  71.73. 

(c)  Indoor  bench-scale  research 
projects  and  conventional  laboratory 
operations  (for  example,  preparation  of 
chemical  standards  and  sample 
analysis)  within  existing  laboratory  or 
production  facilities. 


(d)  Outdoor  ecological  and  other 
environmental  research,  inventory,  and 
information  collection  activities  that  do 
not  involve  sampling  techniques  that 
would  result  in  permanent  change  to  the 
ecosystem,  or  that  would  adversely 
impact  listed  threatened  or  endangered 
species  or  critical  habitat. 

(e)  Pilot-scale,  short  duration  (less 
than  two-year)  research  projects  within 
existing  laboratory  or  production 
facilities. 

(f)  Insttdlation  and  operation  of  field 
instruments,  such  as  stream-gauging 
stations  or  flow-measuring  devices, 
telemetry  systems,  geochemical 
monitoring  tools,  and  geophysical 
exploration  tools. 

fg)  Drilling  of  wells  for  sampling  or 
monitoring  of  groundwater  or  the 
vadose  (unsaturated)  zone,  well  logging, 
and  installation  of  water-level  recording 
devices  in  wells  and  the  abandonment 
of  monitoring  wells. 

(h)  Aquifer  response  testing. 

(i)  Installation  and  operation  of 
meteorological  towers  and  associated    * 
activities,  including  assessment  of 
potential  wind  energy  resources. 

(j)  Archeological,  nistoric,  and 
cultural  resource  identification  under  36 
CFR  part  800  and  43  CFR  part  7. 

4.2.6    Categorical  Exclusions 
Applicable  to  Removal  and  Cleanup 
Activities.  The  following  types  of 
activities  are  categorical  exclusions  for 
removal  and  cleanup  activities 
conducted  under  RCRA  or  CERCLA. 

(a)  Removal  activities  under  CERCLA 
(including  those  taken  as  final  response 
activities  and  those  taken  before 
remedial  activity)  and  removal-type 
activities  similar  in  scope  under  RCRA 
and  other  authorities  (including  those 
taken  as  partial  closure  activities  and 
those  taken  before  corrective  activity), 
including  treatment  (e.g.,  incineration), 
recovery,  storage,  or  disposal  of  wastes 
at  existing  facilities  currently  handUng 
the  type  of  waste  involved  in  the 
removal  activity.  These  activities  will 
meet  the  CERCLA  regulatory  cost  and 
time  limits  or  satisfy  either  of  the  two 
regulatory  exemptions  from  those  cost 
and  time  limits  (National  Contingency 
Plan,  40  CFR  part  300).  These  activities 
include,  but  are  not  limited  to: 

•  Excavation  or  consohdation  of 
contaminated  soils  or  materials  from 
drainage  channels,  retention  basins, 
ponds,  and  spill  areas  that  are  not 
receiving  contaminated  surface  water  or 
wastewater,  if  surface*  water  or 
groundwater  would  not  collect  and  if 
such  activities  would  reduce  the  spread 
of,  or  direct  contact  with,  the 
contamination. 

•  Removal  ofbulk  containers  (for 
example,  drums,  barrels)  that  contain  or 


may  contain  hazardous  substances, 
pollutants,  contaminants,  CERCLA- 
excluded  petroleum  or  natural  gas 
products,  or  hazardous  wastes 
(designated  in  40  CFR  part  261),  if  such 
activities  would  reduce  the  likelihood  of 
spillage,  leakage,  fire,  explosion,  or 
exposure  to  humans,  animals,  or  the 
food  chain. 

•  Removal  of  an  underground  storage 
tank  including  its  associated  piping  and 
underlying  containment  systems  under 
RCRA,  subtitle  I;  40  CFR  part  265, 
subpart  J;  and  40  CFR  part  280,  subparts 
F  and  G  if  such  action  would  reduce  the 
likelihood  of  spillage,  leakage,  or  the 
spread  of,  or  direct  contact  with, 
contamination.       f 

•  Repair  or  replacement  of  leaking 
containers. 

•  Capping  or  other  containment  of 
contaminated  soils  or  sludges  if  the 
capping  or  containment  would  not 
affect  future  groundwater  remediation 
and  if  needed  to  reduce  migration  of 
hazardous  substances,  pollutants, 
contaminants,  or  CERCLA-excluded 
petroleum  and  natural  gas  products  into 
soil,  groundwater,  surface  water,  or  air. 

•  Drainage  or  closing  of  man-made 
surface  impoundments  if  needed  to 
maintain  the  integrity  of  the  structures. 

•  Confinement  or  perimeter 
protection  using  dikes,  trenches, 
ditches,  or  diversions  if  needed  to 
reduce  the  spread  of,  or  direct  contact 
with,  the  contamination. 

•  Stabilization,  but  not  expansion,  of 
berms,  dikes,  impoundments,  or  caps  if 
needed  to  maintain  integrity  of  the 
structures. 

•  Drainage  controls  (for  example,  run- 
off or  run-on  diversion)  if  needed  to 
reduce  offsite  migration  of  hazardous 
substances,  pollutants,  contaminants,  or 
CERCLA-excluded  petroleum  or  natural 
gas  products  or  to  prevent  precipitation 
or  run-off  from  other  sources  from 
entering  the  release  area  from  other 
areas. 

•  Segregation  of  wastes  that  react 
with  one  another  to  result  in  adverse 
environmental  impacts. 

•  Use  of  chemicals  and  other 
materials  to  neutralize  the  pH  of  wastes. 

•  Use  of  chemicals  and  other 
materials  to  retard  the  spread  of  the 
release  or  to  mitigate  its  effects  if  the  use 
of  such  chemicals  would  reduce  the 
spread  of,  or  direct  contact  with,  the 
contamination. 

•  Installation  and  operation  of  gas 
ventilation  systems  in  soil  to  remove 
methane  or  petroleum  vapors  without 
any  toxic  or  radioactive  co- 
contaminants  if  appropriate  filtration  or 
gas  treatment  is  in  place. 

•  Installation  of  fences,  warning 
signs,  or  other  security  or  site  control 
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precautions  if  humans  or  animals  have 
access  to  the  release. 

•  Provision  of  an  alternative  water 
supply  that  would  not  create  new  water 
sources  if  necessary  immediately  to 
reduce  exposure  to  contaminated 
household  or  industrial  use  water  and 
continuing  until  such  time  as  local 
authorities  can  satisfy  the  need  for  a 
permanent  remedy. 

(h)  The  siting,  construction,  or 
operation  of  temporary  (generally  less 
than  2  years)  pilot-scale  waste  collection 
and  treatment  facilities,  and  pilot-scale 
(generally  less  than  one  acre)  waste 
stabilization  and  contaminant  facilities 
(including  siting,  construction,  and 
operation  of  a  small-scale  laboratory 
building  or  renovation  of  a  room  in  an 
existing  building  for  sample  analysis)  if 
the  activity  would  not  unduly  Umit  the 
choice  of  reasonable  remedial 
alternatives  (by  permanently  altering 
substantial  site  area  or  by  committing 
large  amounts  of  funds  relative  to  the 
scope  of  the  remedial  alternatives). 

(c)  Improvements  to  environmental 
monitoring  and  control  systems  of  an 
existing  building  or  structure  (for 
example,  changes  to  scrubbers  in  air 

auality  control  systems  or  ion-exchange 
evices  and  other  filtration  processes  in 
water  treatment  systems)  if  during 
subsequent  operations  (1)  any  substance 
collected  by  the  environmental  control 
systems  would  be  recycled,  released,  or 
disposed  of  within  existing  permitted 
facilities  and  (2)  there  are  applicable 
statutory  or  regulatory  requirements  or 
permit  conditions  for  disposal  release, 
or  recycling  of  any  hazardous  substance 
or  CERCLA-excluded  petroleum  natural 
gas  products  that  are  collected  or 
released  in  increased  quantity  or  that 
were  not  previously  collected  or 
released. 

(d)  Siting,  construction  (or 
modification  or  expansion),  operation, 
or  decommissioning  of  an  onsite  facility 
for  storing  packaged  hazardous  waste 
(as  designated  in  40  CFR  part  261)  for 
90  days  or  less  or  as  provided  in  40  CFR 
part  262.34  (d).  (e).  or  (f)  (e.g.. 
accumulation  or  satellite  areas). 

(e)  Modifications  within  an  existing 
structure,  including  increases  in 
capacity  which  have  already  been 
assessed  under  an  environmental 
review,  used  for  storing,  packaging,  or 
repacking  waste  other  than  high-level 
radioactive  waste  or  spent  nuclear  fuel, 
to  handle  the  same  class  of  waste  as 
currently  handled  at  that  structure 
according  to  applicable  regulatory 
requirements. 

U)  Minor  operational  changes  at  an 
existing  facility  to  minimize  waste 
generation  and  for  rouse  of  materials. 
These  changes  include,  but  are  not 


limited  to,  adding  filtration  and  recycle 
piping  to  allow  reuse  of  machining  oil, 
setting  up  a  sorting  area  to  improve 
process  efficiency,  and  segregating  two 
waste  streams  previously  mingled  and 
assigning  new  identification  codes  to 
the  two  resulting  wastes. 

4.3    Environmental  Assessments 
(Activities  for  Which  USEC  Usually 
Will  Prepare  an  EA) 

4.3.1.    When  USEC  determines  that  a 
proposed  activity  does  not  meet  the 
criteria  for  a  categorical  exclusion,  or  is 
listed  in  this  Section  as  an  activity  for 
which  an  EA  usually  will  be  prepared, 
then  an  EA  will  be  prepared  to  assess 
the  potential  environmental  impacts  of 
the  proposed  activity  except  as  provided 
in  Subsection  4.4  of  these  procedures. 
An  EA  may  also  be  prepared  on  any 
activity  at  any  time  to  aid  USEC 
decisionmaking  (Subsection  3.4  of  these 
procedures).  The  analysis  presented  in 
the  EA  would  assess  whether  an  EIS  or 
a  FONSI  should  be  prepared. 

4.3.2    Activities  tor  which  USEC 
usually  will  prepare  an  Environmental 
Assessment: 

(a)  Siting,  construction,  and  operation 
of  additional  or  new  waste  treatment 
facilities  (e.g.  new  sewage  treatment 
facihties). 

(b)  Siting,  construction,  operation  or 
decommissioning  of  additional  or  new 
hazardous  or  mixed  waste  storage 
facihties  outside  the  secured  boundary 
or  for  handling  new  waste  streams  (i.e., 
requires  modification  to  the  RCRA 
permit.  RCRA/TSCA  characterization,  or 
is  a  new  radiological  waste  stream). 

(c)  Construction,  operation  and 
closure  of  non-hazardous  waste  disposal 
facilities  (landfills). 

(d)  Wetlands  mitigations,  creation, 
and  restoration. 

(e)  Major  construction  projects 
outside  the  secured  boundary. 

(f)  Decontamination  and 
decommissioning  projects  within 
buildings. 

(g)  Major  new  programmatic 
procurement  or  initiative  with  a 
potential  for  significant  environmental 
impact. 

4.4    Environmental  Impact  Statements 
(Activities  for  Which  USEC  Usaaily 
Will  Prepare  an  EIS) 

4.4.1  EIS  preparation  will  follow  the 
relevant  (wovisions  of  these  procedures. 
USEC  may  prepare  an  EIS  on  any  action 
at  any  time  to  aid  USEC  decisionmaking 
(Subsection  3.3  of  these  procedures). 

4.4.2  Activities  for  wnich  USEC 
usually  will  prepare  an  Environmental 
Impact  Statement: 

(a)  Decontamination  and 
decommissioning  of  an  existing 


uranium  enrichment  plant  or 
enrichment  process  building. 

(b)  Siting,  construction,  operation  or 
decommissioning  of  a  new  uraniiun 
enrichment  plant. 

(c)  Siting,  ponstruction,  operation  and 
decommisSbnlng  of  a  major  production 
plant  (e.g..  uranium  hexaflouride 
conversion). 


Appendix  A — Environraeotal  Eflects  of 
USEC  ActivitiM  Abrvftd:  EfiEects  on  the 
Global  Commona 

A-1    General 

A-1 . 1    Background 

Executive  Order  12114,  "Environmental 
Effects  Abroad  of  Major  Federal  Actions,"  of 
January  8. 1979,  (3  CFR  1979  Comp.,  p.  356, 
44  FR  1957.  Jan.  4. 1979)  represents  the 
United  States  Govenunent's  exclusive  and 
complete  determination  of  the  procedural 
and  other  actions  to  be  taken  by  Federal 
agencies  to  further  the  purpose  of  the 
National  Environmental  Policy  Act  with 
respect  to  the  environment  outside  the 
United  States,  its  territories  and  possessions. 
It  is  USEC  policy  to  voluntarily  comply  with 
the  spirit  of  the  Executive  Order  during  its 
tenure  as  a  wholly  o*»rned  government 
corporation,  as  a  reflection  of  the 
Corporation's  commitment  to  environmental 
protection.  Accordingly,  USEC  has 
established  in  this  Appendix  guidelines  and 
procedures  applicable  to  USEC  activities 
which  are  of  the  nature  of  those  addressed  by 
the  Executive  Order. 

A-1 .2    Purpose  and  Scope 

These  guidelines  and  procedures  are 
intended  for  use  by  all  persons  acting  on 
behalf  of  USEC  during  the  time  period  that 
USEC  is  a  wholly  owned  government 
corporation  in  endeavoring  to  ensure 
compliance  with  the  spirit  of  Executive 
Order  12114.  The  guidelines  and  procedures 
are  not  intended  to  create  or  enlarge  any 
procedural  or  substantive  rights  or  cause  of 
action  against  USEC. 

A-1. 3    Applicability 

These  guidelines  apply  to  all 
organizational  elements  of  USEC. 

A-2    Activities  for  Which  USEC  Usually 
Will  Conduct  Environmental  Reviews 

A-2. 1    Categories  of  Activities  and 
Applicable  Envimnaentai  Review 
Procedures 

In  the  decisionmaking  process  for  USEC 
activities,  USEC  will  prepare  and  taite  into 
consideration  the  documents  or  studies 
specified  below: 

A-2.1.1    Major  USEC  activities 
significantly  affecting  the  environment  of  the 
global  commons  outside  the  jurisdiction  of 
any  nation  (e.g..  the  oceans  or  Antarctica). 

An  environmental  impact  statement  will  be 
prepared  for  activities  in  this  category, 
including,  as  appropriate,  generic,  program 
and  specific  statements. 

A-2 . 1 . 2    Major  USEC  activities 
significantly  affecting  the  environment  of  a 
foreign  nation  not  participating  with  the 
United  States  and  not  odierwise  involved  in 
this  action. 
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For  activities  in  this  category  one  of  the 
following  will  be  prepared: 

(a)  A  bilateral  or  multilateral 
environmental  study  relevant  or  related  to 
the  proposed  action.  The  study  is  to  be 
conducted  by  the  United  States  and  one  or 
more  foreign  nations,  or  by  an  international 
body  or  organization  in  which  the  United 
States  is  a  member  or  participant:  or 

(b)  A  concise  analysis  of  the  environmental 
issues  involved  including  environmental 
assessments,  summary  environmental 
analyses,  or  other  appropriate  documents. 

A-2. 1.3    Major  USEC  activities 
significantly  affecting  the  environment  of  a 
foreign  nation  which  provide  to  that  nation: 

•  A  product  or  physical  project  producing 
a  principal  product  or  an  emission  or 
effluent,  which  is  prohibited  or  strictly 
regulated  by  Federal  law  in  the  United  States 
because  its  toxic  effects  on  the  environment 
create  a  serious  public  health  risk  (see  Annex 
Dior 

•  A  physical  project  which  in  the  United 
States  is  prohibited  or  strictly  regulated  by 
Federal  law  to  protect  the  environment 
against  radioactive  substances. 

For  activities  in  this  category,  USEC  will 
either: 

(a)  Prepare  a  dociunent  as  specified  in 
Section  A-2.1.2(a);  or 

(b)  Prepare  a  doaunent  as  specified  in 
Section  A-2.1.2(b). 

A-2. 1.4    Major  USEC  activities  outside  the 
United  State?  its  territories  and  possessions 
which  signifitantly  affect  natural  or 
ecological  resources  of  global  importance 
designated  for  protection  by  the  President 
pursuant  to  Section  2-3(d)  of  Executive 
Order  12114  or,  in  the  case  of  such  a  resource 
protected  by  international  agreement  binding 
on  the  United  States,  by  the  Secretary  of 
State. 

For  activities  in  this  category,  USEC  will 
either: 

(a)  Prepare  a  docimient  as  specified  in 
Section  A-2.1.1;  or 

(b)  Prepare  a  docimient  as  specified  in 
Section  A-2. 1.2(a);  or 

(c)  Prepare  a  docimient  as  specified  in 
Section  A-2.1.2(b). 

A-3    Activities  for  Which  Environmental 
Reviews  Usually  Will  Not  Be  Conducted 

A-3. 1    Activities  Exempted  by  Executive 
Order  12114 

Ar-3.1.1    Environmental  reviews  usually 
will  not  be  conducted  under  these  guidelines 
and  procedures  for  the  following  activities; 

(a)  Activities  not  having  a  significant  effect 
on  the  environment  outside  the  United 
States,  as  determined  by  USEC  (Activities 
having  a  potential  significant  impact  on  the 
United  States,  its  territories  or  possessions 
are  subject  to  the  foregoing  provisions  Of  the 
USEC  Environmental  Review  Policy  and 
Procedures). 

(b)  Activities  undertaken  by  the  President. 

(c)  Activities  undertaken  by  or  pursuant  to 
the  direction  of  the  President  or  a  Cabinet 
officer  when  the  national  security  or  interest 
is  involved  or  when  the  activity  occurs  in  the 
course  of  an  armed  conflict. 

(d)  Intelligence  activities  and  arms 
transfers. 


(e)  Export  licenses  or  permits  or  export 
approvals,  and  activities  relating  to  nuclear 
activities  except  activities  providing  to  a 
foreign  nation  a  nuclear  production  or 
utilization  facility  as  defined  in  the  Atomic 
Energy  Act  of  1954,  as  amended,  or  a  nuclear 
waste  management  facility. 

(f)  Activities  undertaken  with  respect  to 
"physical  projects"  and  any  other  export  in 
connection  with  such  projects,  pursuant  to 
the  definition  of  "physical  projects" 
contained  in  "Unified  Procedures  Applicable 
to  Major  Federal  Actions  Relating  to  Nuclear 
Activities  Subject  to  Executive  Order  12114." 
established  by  the  Department  of  State,  44  FR 
65560  (November  13. 1979).  For  purposes  of 
Executive  Order  12114.  environmental 
review  of  these  activities  will  be  undertaken 
pursuant  to  the  Unified  Procedures,  and  all 
exclusions  contained  therein. 

(g)  Votes  and  other  activities  in 
international  conferences  and  organizations. 

(h)  Disaster  and  emergency  relief  activities. 

A-3.2    AcUvities  Exempted  by  USEC 

A-3.2.1    USEC  has  determined  that  the 
general  classes  of  activities  which  are  listed 
in  Annex  2  generally  do  not  have  significant 
environmental  impacts  for  which  review 
under  these  guidelines  would  be  conducted. 
Environmental  review  under  these  guidelines 
and  procedures  will  not  be  conducted  for 
such  activities  unless  USEC  determines  that 
a  particular  activity  within  such  classes  will 
have  a  significant  environmental  effect  so 
that  such  review  would  be  appropriate.  USEC 
may  amend  or  expand  Annex  2,  as 
appropriate. 

A-3. 2.2    USECmay  exempt,  on  a  case-by- 
case  basis,  any  action  from  these  guidelines 
and  procedures  when  such  exemption  is 
determined  by  USEC  to  be  necessary  to  meet: 

(a)  Emergency  circumstances; 

(b)  Situations  involving  exceptional  foreign 
policy  or  national  security  sensitivities; 

(c)  Other  such  special  cinnunstances. 
A-3.2.3    In  utilizing  an  exemption 

pursuant  to  Section  A-3.2. 2  above,  the  USEC 
will  consult  with  the  Department  of  State  and 
the  Council  on  Environmental  Quality  as 
soon  as  is  feasible. 

A-3.3    Documentation  for  Exempted 
Activities 

For  activities  in  connection  with  which 
USEC  utilizes  any  exclusion  or  exemption 
pursuant  to  Section  A-3.1  or  A-3.2  of  these 
guidelines  and  procedures,  USEC  will 
prepare  a  brief  record  which  describes  the 
basis  for  its  determination  to  utilize  such 
exclusion  or  exemption.  - 

A-4    Other  Provisions 

A-4. 1    Public  Involvement 

USEC  may.  at  its  discretion,  elect  to  utilize 
any  or  all  procedures  provided  for  in  the 
foregoing  environmental  review  policy  and 
procedures  to  facilitate  public  participation 
for  any  document  or  study  prepared  under 
the  guidelines  and  procedures  contained  in 
this  Appendix. 

A-4.2    Timing 

A-4.2.1    USEC  will  commence 
preparation  of  environmental  documents 
under  these  guidelines  as  close  as  practicable 


to  the  time  USEC  is  developing  or  is 
presented  with  a  proposal,  and  complete 
such  documents  early  enough  so  that  they 
can  serve  practically  as  an  important 
contribution  to  the  decisionmaking  process. 

A-4. 2. 2    Until  an  environmental 
document  prepared  under  thiese  guidelines 
has  been  completed  and  considered.  USEC 
will  take  no  action  concerning  the  proposal 
which  would  have  an  adverse  environmental 
impact  or  limit  or  prejudice  the  choice  of 
reasonable  alternatives. 

A-4. 2. 3    For  activities  which  have 
significant  impacts  both  on  the  environment 
of  the  United  States,  its  territories  or 
possessions  and  on  the  environment  of 
foreign  nations  or  the  global  commons, 
dociunents  prepared  pursuant  to  Sections  A- 
2.1.1.  A-2.1.2,  or  A-.^.1.3  of  these  guidelines 
analyzing  the  impacts^utside  the  U.S.  will. 
to  the  extent  practicable,  be  prepared  and 
reviewed  in  conjunction  with  the  analyses  of 
the  domestic  impacts  of  the  propmsed 
activity. 

A-4.3    Contents 

A-4. 3.1    Environmental  impact  statements 
prepared  pursuant  to  Section  A-2.1.1  or  A- 
2.1.4(a)  of  these  guidelines  will  consist  of  the 
following  sections: 

1.  Cover  Sheet 

2.  Summary. 

3.  Table  of  Contents. 

4.  Purpose  of  and  need  for  activity. 

5.  Alternatives  including  proposed  activity. 

6.  Affected  environment. 

7.  Environmental  consequences. 

8.  List  of  preparers. 

9.  List  of  agencies,  organizations  and 
persons  to  whom  copies  of  the  EIS  are  sent. 

10.  Index. 

11.  Appendices  as  necessary  to  support  the 
EIS. 

A-4.3. 2    Bilateral  or  multilateral 
environmental  studies  prepared  pursuant  to 
Sections  A-2.1.2(a).  A-2.1.3(a).  A-2.1.4(b) 
will  contain  a  ciurently  valid  analysis  of  all 
significant  environmental  impacts  of  the 
proposed  activity. 

A-4. 3. 3    Environmental  analyses  prepared 
pursuant  to  Sections  A-2.1.2(b).  A-2.1.3(b). 
or  A-2.1.4(c)  will  include  brief  discussions 
of: 

(a)  The  proposed  activity  and  the  need 
therefore; 

(b)  The  reasonable  alternatives  to  the 
proposed  activity  which  could  be 
implemented  directly  or  indirectly  by  the 
United  States:  and 

(c)  All  significant  environmental  impacts 
associated  with  the  proposed  activity  and  the 
reasonable  alternatives. 

A-4.4    Notice  of  Availability 

A-4.4.1    USEC  will,  as  soon  as  feasible, 
inform  Federal  agencies  with  relevant 
interest  and  expertise  of  the  availability  of 
any  docximents  prepared  pursuant  to  these 
guidelines. 

A-4.4.2    USEC  will  determine,  after 
consultation  with  the  Department  of  State, 
the  appropriate  time  and  manner  for 
informing  an  affected  nation  of  the 
availability  of  any  relevant  documents 
prepared  pursuant  to  these  guidelines. 

A-4.4.3    As  soon  as  practicable  after 
notification  to  an  affected  nation  in 
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accordance  with  Section  4.4.2  of  these 
guideline*,  USBC  will  provide  notice  to  the 
public  of  the  tvailJbility  of  the 
environmental  review  documents  specified 
in  Sections  A-2.1.1.  A-2.1.2.  A-2.1.3,  and 
A-2.1.4  of  this  appendix 

A-4.5    Modifications  to  Contents.  Timing 
and  Availability 

USEC  will  make  appropriate  modifications 
•o  the  contents,  timing,  and  availability  of 
dociiments,  where  necessary,  to: 

A~4.5.1    Enable  USEC  to  decide  and  act 
promptly  as  and  when  required: 

A-4.5. 2    Avoid  adverse  impacts  on  foreign 
relations  or  infringement  in  fact  or 
appearance  of  other  nations'  sovereign 
responsibilities  when  consultation  with  the 
Department  of  State  establishes  that  this 
would  be  the  case;  or 

A-4.5.3    Ensure  appropriate  reflection  of: 

(a)  Diplomatic  factors: 

(b)  International  commercial,  competitive, 
and  export  promotion  factors: 

(c)  Needs  for  governmental  or  commercial 
confidentiality; 

(d)  National  security  considerations; 

(e)  Difficulties  of  obtaining  information 
and  agency  ability  to  analyze  meaningfully 
environmental  effects  of  a  proposed  activity: 
and 

(f)  The  degree  to  which  USEC  is  involved 
in  or  able  to  affect  a  decision  to  be  made. 

A-4.5.4    Modifications  to  the  contents  of 
documents  might  include,  for  example,  the 
use  of  generic,  typical,  or  hypothetical 
environmental  impact  analyses  where  critical 
site  specific  data  cannot  be  obtained  from  an 
affected  foreign  nation. 

A-4.6    Coordination  with  the  Department  of 
State 

USEC  will  coordinate  all  communications 
with  foreign  governments  concerning 
environmental  agreements  and  other 
arrangements  implementing  these  guidelines 
with  the  Department  of  State. 

A-4.7    Duplication  of  Resources 

A-4.7. 1    USEC  will  not  have  to  prepare 
any  document  or  study  under  Section  A- 
4.2.1  of  these  guidelines  if  it  determines  that 
a  docimient  or  study  already  exists  that  is 
adequate  in  scope  and  content  to  meet  the 
objectives  of  these  guidelines. 

A-4.7. 2    USEC  may  adopt  all  or  part  of 
existing  environmental  analyses,  including 
those  prepared  by  foreign  countries  or 
international  organizations,  when  USEC 
determines  that  these  analyses  are  adequate 
in  scope  and  content  to  fulfill  the  objectives 
of  these  guidelines. 

A-4.7.3    USBC  will,  in  the  early  stages  of 
preparing  any  document  or  study  described 
in  Section  2.1  above,  request  the  cooperation 
of  any  Federal  agency  which  the  Corporation 


determines  to  possess  •  statutory  mission  or 
expertise  roievant  to  the  propcMed  activity. 

A-4.7.4    Where  in  activity  involves 
Federal  agencies  as  well  as  USEC,  a  lead 
organization,  as  determined  by  those 
ihvolved.  will  have  responsibility  Cor 
implementing  the  provisions  of  Executive 
Order  12114  using  its  own  implementing 
procedures.  If  USEC  Is  designated  as  the  lead 
organization,  it  will  utihze  these  guidelines 
and  procedures  to  further  the  spirit  and 
objectives  of  Executive  Order  12114. 

A-4.7.5    If  USEC  prepares  an 
environmental  impact  statement  pursuant  to 
the  foregoing  enviromnental  review  policy 
and  procedures  or  Section  2.1.1  or  2.1.4(a)  of 
this  appendix,  for  a  major  USEC  activity 
having  significant  effects  on  the  environment 
of  the  United  States  or  the  global  commons, 
and  if  the  activity'  is  included  in  Section  A- 
2.1.2  or  A-2.1.3  above  as  an  activity  having 
significant  effects  upon  the  environment  of  a 
foreign  nation,  the  environmental  impact 
statement  may  not  necessarily  contain  a 
review  of  these  foreign  impacts.  The 
appropriate  type  of  environmental  review,  as 
described  in  Section  A-2.1.2  or  A-2.1.3 
above,  may  be  issued  as  a  separate  document. 

A-4.8    Miscellaneous  Provisions 

The  provisions  of  Sections  A-3.1  and  A- 
3.2  regarding  exclusions  or  exemptions  bom 
these  procedures  do  not  apply  to  major  USEC 
activities  significantly  affecting  the 
environment  of  the  global  commons,  xmless 
permitted  by  law. 

A--4.9    Definitions 

A-4.9.1    £nvuonjnenf  means  the  natural 
and  physical  environment,  and  it  excludes 
social  economic  and  other  environments. 
Social  and  economic  effects  do  not  give  rise 
to  any  review  procedures  under  these 
guidelines. 

A-4.9.2    Foreign  Nation  means  any 
territory  under  the  furisdiction  of  one  or 
more  foreign  governments.  Including  the 
territorial  seas  thereof.  For  the  purpose  of 
these  prtx»dures,  actions  having  significant 
environmental  effects  on  the  resources  of  a 
foreign  nation's  continental  shelf  or,  to  the 
extent  its  claim  of  jurisdiction  is  recognized 
by  the  United  States,  on  resources  of 
exclusive  economic  or  fisheries  zones 
established  in  accordance  with  international 
law.  shall  be  considered  to  be  actions  having 
significant  environmental  effects  on  that 
foreign  nation. 

A-4.9.3    (/nited  Stof»  means  the  States, 
the  Commonwrealth  of  Puerto  Rico,  the 
Conmionwealth  of  the  Northern  Marinas,  the 
Trust  Territory  of  the  Pacific  Islands, 
American  Samoa,  the  United  States  Virgin 
Islands,  Guam  and  the  other  territories  and 
possessions  of  the  United  States,  including 
the  territorial  seas  thereof.  For  the  purpose  of 


these  procedures,  actions  having  significant 
environmental  effects  on  the  resources  of  the 
continental  shelf  of  the  United  States,  or  on 
resources  of  exclusive  economic  or  fisheries 
zones  established  in  accordance  with 
international  law  by  the  United  States,  shall 
be  considered  to  be  actions  having  significant 
environmental  effects  In  the  United  States. 

A-4.9  4    Global  Commons  is  equivalent  to 
areas  outside  the  jurisdiction  of  any  nation 
and  means  all  areas  not  described  in 
Subsection  A-4.9.3  and  not  described  in 
Subsection  A-4.9.4  above. 

A-4.10    Implementation 

These  guidelines  are  intended  for  use  by 
all  persons  acting  on  behalf  of  USEC  in 
carrying  out  the  spirit  of  Executive  Order 
12114.  Any  deviations  from  the  guidelines 
must  be  soundly  based  and  must  have  the 
advance  approval  of  the  Chief  Executive 
Officer,  U.S.  Enrichment  Corporation. 

Annex  1-Illustrative  List  for  Determinations 
Under  Section  A-2.1.3 

1.  The  following  is  an  illustrative  list  of  the 
products,  emissions  and  effluents  addressed 
by  Section  A-2.1.3  of  these  guidelines: 
asbestos,  acrylonitrile,  pesticides,  mercury, 
arsenic,  polychlorinated  biphenyls,  vinyl 
chloride,  isocyanates,  benzene,  beryllium, 
and  cadmium. 

2.  The  following  is  an  illustrative  list  of  the 
products,  emissions,  effluents  and  not 
encompassed  by  Section  A-2.1.3:  ammonia, 
chlorine,  sulphuric  acid,  sulfur  dioxide, 
sxilfate  and  sulfete  liquors,  caustic  soda, 
nitric  acid,  nitrogen  oxides,  and  phosphoric 
acid. 

Aimex  2 — Actions  Normally  Excluded  by 
USEC  From  Preparation  of  an  Environmental 
Impact  Statement,  Bilateral  or  Multilateral 
Enviromnental  Study  or  Concise 
Environmental  Analysis  Under  These 
Guidelines 

1.  Approval  of  USEC  participation  in 
international  "umbrella"  agreements  for 
cooperation  in  research  and  development 
which  do  not  commit  the  United  States  to 
any  specific  projects  or  activities. 

2.  Approval  of  technical  exchange 
arrangements  for  information,  data  or 
persoimel  with  other  coimtries  or 
international  organizations. 

3.  Approval  of  arrangements  to  assist  other 
coimtries  in  identifying  and  analyzing  their 
energy  resources,  needs  and  optioiu. 

4.  Sale,  purchase,  trade,  import,  or  export 
of  low  enriched  uranium  (20  percent  or  less 
assay  U-235).  This  includes  the  shipment  of 
LEU  (or  uranium  hexafluoride)  in  IXDT 
approved  canisters  and  overpacks  via 
common  carrier. 

[FR  Doc.  93-29778  Filed  12-1-93;  5:00  pml 
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COMMODITY  RHURES  TRACNNG  COMMISSION 
TB«  AND  DATE:  11«0  a.m..  Thursday, 
December  23, 1993. 
PLACE:  2033  K  St..  NW..  Washington. 
DC,  8th  Floor  Hearing  Room. 
8TAn;s:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 

COWTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb,  202-254-6314. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  93-29981  Filed  12-3-93;  2;55  pmj 

BRxwo  cooe  •sst-av-M 

COMMODITY  FUTURES  TRAOMG  COMM^StON 
TIME  AND  DATE:  10:30  a.m..  Tuesday. 
December  21. 1993. 

PLACE:  2033  K  St..  NW.,  Washington, 
DC,  8th  Floor  Hearing  Room. 
STATUS:  Gosed. 

MATTERS  TO  BE  CONSOERED:  Rule 
Enforcement  Review. 

CONTACT  PERSON  FOR  MORE  MFORMAT10N: 
Jean  A.  Webb,  202-254-«314. 
JeaaA.Wd>b, 

Secretary  of  the  Commission. 

[FR  Doc  93-29980  Filed  12-3-93;  2:55  pm) 

BaxMO  cooe  tasi-ot-H 


COMMODITY  FUTURES  TRADING  COMMISSION 
TOME  AND  DATE:  11:00  a.m..  Friday, 
December  10. 1993. 

PLACE:  2033  K  St.,  NW..  Washington. 
DC.  8th  Floor  Hearing  Room. 
STATUS:  Qosed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-254-6314. 

Jean  A.  Webb. 

Secretary  of  the  Commission. 

(FR  Dec  93-29976  FUed  12-3-93;  2:55  pmJ 

BujjNQcooe  ast-evH 

COMMODITY  RmiRES  TRADING  COMMSSION 
TIME  AND  DATE:  10:00  a.m.,  Tuesday. 
December  14. 1993. 
PLACE:  2033  K  St..  NW..  Washington. 
DC,  8th  Floor  Hearing  Room. 
STATUS:  aosed. 


MATTERS  TO  BE  CONSIDERED: 

Enforcement  matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb.  254-6314. 

Jean  A.  WMb, 

Secretary  of  the  Coaimission. 

[FR  Doc.  93-29977  Filed  12-3-93;  2:55  pm) 

HUJNQ  CODE  OBV^t-M 

COMMODITY  FinURES  TRADING  COMMISSION 
VUE  AND  DATE:  11:00  a.m.,  Friday, 
December  17. 1993. 
PLACE:  2033  K  St.,  NW..  Washington. 
DC.  Slh  Floor  Hearing  Room. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSK>EREO:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  MFORMATKM:. 

Jean  A.  Webb.  202-254-6314. 

Jean  A.  Wdib, 

Secretary  of  the  Commission. 

[FR  Doc  93-29978  Filed  12-3-93;  2:65  pm| 

BlUJNa  COOe  «5V-tMi 

COMMODITY  FUTURES  TRAOMG  COMMISSION 
TME  AND  DATE:  10:00  a.m..  Tuesday, 
December  21, 1993. 
PLACE:  2033  K  St.,  NW..  Washington, 
DC,  Lower  Level  Hearing  Room. 
STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

— Distribution  of  Property  of  Bankrupt  FCM 

that  had  participated  in  a  Cross-Margining 

Prt>grain/proposed  rules 
— Common  account  banking — Chicago  Board 

of  Trade/Chicago  Mercantile  Exchange 

rules  for  consideration 
— Applications  for  designation  as  a  contract 

market  in  CBOT  Structural  Panel  Index 

fut\ires  and  options  on  that  futures 

contract/Chicago  Board  of  Trade 
—Commodity  Options;  Rule  1.19.  final 

amendments 

CONTACT  PERSON  FOR  MORE  »4F0RMATK)N: 

Jean  A.  Webb,  Secretary  of  the 

Commission. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc  93-29979  Piled  12-3-93;  2:55  pmJ 

aaiMO  cooc  ost-oMi 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 

RESERVE  SYSTEM 

THE  AND  DATE:  1:00  p.m.,  Friday. 

December  10, 1993. 

PLACE:  Marriner  S.  Ecdes  Federal 

Reserve  Board  Building,  C  Street 

Mitrance  between  20th  and  21st  Streets. 

NW.,  Washington.  DC  20551, 


STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

Summary  Agenda 

Because  of  their  routine  nattu^.  no 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be  voted 
on  without  discussion  unless  a  member 
of  the  Board  requests  that  an  item  be 
moved  to  the  discission  agenda. 

1.  Proposed  changes  Ito  the  discount  rale 
for  Financial  Accounting  Standards  No.  87 
(Retirement  Plan)  and  No.  106 
(Postretirement  Welfare  Benefits). 

2.  Proposed  amendments  to  Regulation  J 
(Collection  of  Checks  and  Other  Items  and 
Wire  Transfers  of  Funds  by  Federal  Reserve 
Banks)  to  conform  to  amendments  to 
Regulation  CC  (Availability  of  Funds  and 
Collection  of  Checks)  and  the  Uniform 
Commercial  Code. 

Discussion  Agenda 

3.  Publication  for  comment  of  proposed 
new  Regulation  BB  (Community 
Reinvestment)  to  implement  the  Community 
Reinvestment  Act 

4.  Any  itrans  carried  forward  from  a 
previously  annoimoed  meeting. 

Note:  If  an  Iton  is  moved  from  the 
Summary  Agenda  to  the  Discuasion  Agenda, 
discussion  of  the  item  will  be  recorded. 
Cassettes  will  then  be  available  for  listening 
in  the  Board's  Freedom  of  Information  Office, 
and  copies  can  be  ordered  for  $5  per  cassette 
by  calling  (202)  452-3684  or  by  writtag  to: 
Freedom  of  Information  OfBce,  Board  of 
Govemars  of  the  Federal  Reserve  System. 
Washington,  DC  20551. 

CONTACT  PERSON  FOR  MORE  MFORMATKMR  Mr. 
Joseph  R.  Coyne,  Assistant  to  the  Board;  (202) 

452-3204. 

Dated;  December  3, 1993. 
Jennifier  J.  Johnson, 
Associate  Secretary  of  the  Board. 
(FR  Doc  93-29982  Piled  12-3-^3;  2;52  pmi 

BOXMG  COOE  CZIO-ttl-P 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 

RESERVE  SYSTEM 

TIME  AND  DATE:  Approximately  3:00 
p.m.,  Friday,  December  10, 1993, 
following  a  recess  at  the  conclusion  of 
the  open  meeting. 
PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW..  Washington.  DC  20551. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIOEREO: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reasslgnmenta,  and 
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salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items,farhed  forward  from  a 
previously  announced  meeting. 

COMTACT  PERSON  FOfl  MORE  INFORMATION:  ^ 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207.  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  apphcations 
scheduled  for  the  meeting. 

Dated:  December  3. 1993. 
lennifBT  |.  (ohnson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  93-29947  Filecf  12-3-93;  2:52  pm] 
MLUNO  cooe  aaio-oi-^ 

BOARD  Of  GOVERNORS  OF  THE  FEDERAL 

RESERVE  SYSTEM 

TME  AND  DATE:  11  a.m.,  Monday. 

December  13. 1993. 

PtJkCE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets. 

NW..  Washington.  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments.  and 
salary  actions)  involving  Individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne.  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207.  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  December  3. 1993. 
Jennifer ).  Johnson, 

Associate  Secretary  of  the  Board. 

IFR  Doc.  93-29948  Filed  12-3-93;  2:52  pm) 

BIUJNQ  C00€  «210-01-P 

UNrrEO  STATES  INTERNATIONAL  TRADE 

COMMISSION 

TIME  AND  DATE:  December  20. 1993  at 

2:30  p.m. 

PLACE:  Room  101,  500  E  Street  SW., 

Washington,  DC  20436. 

STATUS:  Open  to  the  public. 

1.  Agenda  for  future  meeting. 

2.  Minutes. 

3.  Ratification  List. 

4.  Invs.  Nos.  731-TA-669-670 
(Preliminary)  (Certain  Cased  Pencils  from 
China  and  Thailand) — briefing  and  vote. 

5.  Invs.  Nos.  731-TA-671-674 
(Preliminary)  (Silicomaganese  from  Brazil, 


China,  Ukraine  and  Venezuela) — briefing  and 
vote. 
6.  Outstanding  action  jackets: 

1.  EC-93-018,  Institution  of  section  332 
investigation  on  Effects  of  the  Arab  League 
Boycott  of  Israel  on  U.S.  Businesses. 

2.  GC-93-143,  Failure  to  serve  briefs  and 
other  documents  in  Inv.  No.  731-TA-627 
(Final)  (Pads  for  Woodwind  Instrument  Keys 
from  Italy). 

In  accordance  with  Commission 
policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Donna  R.  Koehnke,  Secretary  (202)  205- 
2000 

Issued:  December  3. 1993. 
Donna  R.  Koehnke, 
Secretary, 

(FR  Doc.  93-29949  Filed  12-3-93;  2:53  pm] 
BILUNG  COOE  7020-(»-P 

UNITED  STATES  INTERNATIONAL  TRADE 

COMMISSION 

TIME  AND  DATE:  December  21, 1993  at  10 

a.m. 

PLACE:  Room  101,  500  E  Street  SW.. 

Washington.  DC  20436. 

STATUS:  Open  to  the  public. 

1 .  Agenda  for  future  meeting. 

2.  Minutes. 

3.  Ratification  List. 

4.  Inv.  No.  406-TA-13  (Final)  (Honey  from 
China) — briefing  and  vote. 

5  Outstanding  action  jackets:  none. 

In  accordance  with  Commission 
policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Donna  R.  Koehnke,  Secretary  (202)  205- 
2000. 

Issued:  December  3, 1993. 
Donna  R.  Koehnke. 
Secretary. 
[FR  Doc.  93-29950  Filed  12-3-93;  2:53  pm] 

BU.UNC  COOC  7D20-(a-P 

NATIONAL  COUNDL  ON  DISABILITY 
SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  the 
forthcoming  quarterly  meeting  of  the 
National  Council  on  Disability.  Notice 
of  this  meeting  is  required  under 
Section  522b  of  the  Government  in  the 
Sunshine  Act.  (Pub.  L.  94-409). 
DATES:  January  24-27, 1994,  9:00  a.m.  to 
5:00  p.m. 

location:  San  Diego  Marriott  Hotel,  333 
West  Harbor  Drive,  San  Diego, 
Cahfornia  92101-7700,  (619)  234-1500. 
FOR  FURTHER  INFORMATION  CONTACT: 


Mark  S.  Quigley,  Public  Affairs 
Speciahst,  National  Council  on 
Disability,  1331  F  Street,  NW.  Suite 
1050.  Washington,  DC  20004-1107, 
(202)  272-2004,  (202)  272-2074  (TT). 

The  National  Council  on  Disability  is 
an  independent  federal  agency  led  by  15 
members  appointed  by  the  President  of 
the  United  States  and  confirmed  by  the 
U.S.  Senate.  The  National  Council  was 
initially  established  in  1978  as  an 
advisory  board  within  the  Department 
of  Education.  The  Rehabilitation  Act 
Amendments  of  1984  transformed  the 
Council  into  an  independent  agency. 
The  overall  purpose  of  the  National 
Council  is  to  promote  policies, 
programs,  practices,  and  procedures  that 
guarantee  equal  opportunity  for  all 
people  with  disabilities,  regardless  of 
the  nature  of  severity  of  the  disability; 
and  to  empower  people  with  disabilities 
to  achieve  economic  self-sufficiency, 
independent  living,  and  inclusion  and 
integration  into  all  aspects  of  society. 

The  quarterly  meetmg  of  the  National 
Council  shall  be  open  to  the  public.  The 
proposed  agenda  includes: 

Report  from  the  Chairperson  and  the 

Executive  Director 
Committee  Meetings  and  Committee  Reports 
Unfinished  Business 
New  Business 
Announcements 
Adjournment 

Records  shall  be  kept  of  all  National 
Council  proceedings  and  shall  be 
available  after  the  meeting  for  public 
inspection  at  the  National  Council  on 
Disability. 

Signed  in  Washington.  DC.  on  December  1. 
1993 

Edward  P.  Burke, 
Acting  Executive  Director. 
[FR  Doc.  93-29884  Filed  12-3-93;  10:00  am) 

BILUNO  COOE  tSZO-BS-M 

NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  December  6,  13,  20,  and 

27, 1993. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 
Week  of  December  6 

Tuesday,  December  7 

10:00  a.m. 
Periodic  Briefing  on  EEO  Program  (Public 

Meeting) 
(Contact:  Vandy  Miller.  301-492-4665) 

Thursday.  Decembers 

10:00  a.m. 
Discussion  of  Interagency  Issues  (Closed- 
Ex.  9) 
11:30  a.m. 
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Affirmation/Discussion  and  Vote  (Public 
Meeting) 

Final  Rule,  10  CFR  Parts  30,  40,  50,  70, 
and  72,  "Self-Guarantee  as  an  Additional 
Financial  Assurance  Mechanism" 
(Tentative) 
Contact:  Clark  Prichard,  301-492-3734) 
I  Modifications  to  Fitness- for-Duty 
Program  Requirements  Concerning  the 
Random  Drug  Testing  Rate  (Tentative) 

I  (Jontact:  Loren  Bush,  301-504-2944) 
2iJ0  p.m. 

Briefing  by  Northeast  Utilities  (Public 
Meeting) 

(Contact:  Jose  Calvo,  301-504-1404) 

Friday,  December  JO 
10:00  a.m. 

Briefing  by  IG  on  Fee  Audit  (Public 
Meeting) 

(Contact:  Thomas  Barchi,  301-492-7301) 

Wee*  of  December  13— Tentative 
Tufsday,  December  14 
10:00  a.m. 
Briefing  on  Results  of  Operator  Licensing 
Program  Recentralization  Study  (Public 
Meeting) 
(Contact:  Robert  Gallo,  301-504-1031) 
11:30  a.m. 
ASirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  D«cemb«r  2&— Tentative 


Monday.  December  20 
10:00  a.m. 
Briefing  on  Options  for  Agreement  State 
Compatibility  Policy  (Public  Meeting) 
(Contact:  Cardelia  Maupin.  301-504-2312) 
2:30  p.m. 
Briefing  by  DOE  on  HLW  Program  (Public 

Meeting) 
(Contact:  Linda  Desell,  202-586-1462) 

Tuesday,  Deceml)er  21 
10:00  a.m. 
Periodic  Meeting  with  Advisory  Committee 
on  Nuclear  Waste  (ACNW)  (Public 
Meeting) 
(Contact:  John  Larkins.  301-492-4516) 
11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 
3:00  p.m. 
Briefing  on  Results  of  Fee  Study  (Public 

Meeting) 
(Contact:  James  Holioway.  301-492-4301) 

Wednesday,  December  22 
10:00  a.m. 
Briefing  on  Results  of  License  Extension 
Workshop  and  Proposed  Changes  to 
License  Renewal  Rule  (Public  Meeting) 
(Contact:  Scott  Newberry,  301-504-1183) 

Week  of  December  27— Tentathre 

There  are  no  meeting  scheduled  for  the 
Week  of  December  27. 

AOOmONAL  MFORMATKM:  By  a  vote  of  3- 
0  (Commissioner  Remick  was  not 


present)  on  December  2,  the 
Commission  determined  pursuant  to 
U.S.C.  552b(e)  and  §  9.107(a)  of  the 
Commission's  rules  that  affirmation  of 
"In  the  Matter  of  State  of  New  Jersey, 
etc..  Docket  No.  MISC.  93-01"  (Public 
Meeting)  be  held  on  December  3,  and  on 
less  than  one  week's  notice  to  the 
public. 

Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  Is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  be*n  identified  as 
requiring  any  Commis/ion  vote  on  this  data. 

The  schedule  for  commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording)— (301)  504-1292. 

CONTACT  PERSON  FOR  MORE  MFORMATKM: 

William  Hill  (301)  504-1661. 

Dated:  December  3, 1993. 

William  M.  HiU.  Jr.. 

SECY  Tracking  Officer,  Office  of  the 
Secretary. 

(FR  Doc.  93-29975  Filed  12-3-03;  2:54  pmj 
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DEPARTMENT  OF  DEFENSE 

Defense  Logistics  Agency 

Privacy  Act  of  1974;  Computer 
Matching  Program  Between  the  Social 
Security  Administration  and  the 
Departnwnt  of  Defense 

Correction 

In  notice  document  93-28443 
beginning  on  page  61074  in  the  issue  of 
Friday.  November  19. 1993.  in  the  third 
column,  under  DATES  "November" 
should  read  "December". 

mujNO  cooe  iso»«i-o 


Friday.  November  19, 1993.  in  the  third 
column,  under  DATES  "November" 
should  read  "December". 


SILUNG  COOC  1S0S-01-O 


DEPARTMENT  OF  DEFENSE 

Defense  Logistics  Agency 

Privacy  Act  of  1974;  New  Computer 
Matching  Program  Between  the 
Department  of  Education  and  the 
Defense  Manpower  Data  Center  of  the 
Department  of  Defense 

Correction 

In  notice  document  93-28444 
beginning  on  page  61077  in  the  issue  of 


FARM  CREDIT  ADMINISTRATION 
12CFRPart611 

RIN  3052-AB22 

Organization;  Reorganization 
Authorities  for  System  Institutions 

Correction 

In  proposed  rule  docimient  93-17639 
beginning  on  page  39684  in  the  issue  of 
Monday.  July  26. 1993.  make  the 
following  correction. 

On  page  39687,  in  the  first  column 
under  3.  Examples  of  Exit  Fee 
Computations,  Example  1.  the  table 
should  read  as  set  forth  below. 

Example  1.  Association  terminating 

alone. 

Average  daily  balance  (ADB)  of 
association  total  assets  $357,990 

Less:  Present  value  of  FAC  pay- 
ments    (3.703) 

Tax  liability  due  to  anticipated 
stock  retirement  (7.592) 

Adjusted  ADB 346.695 

Six  percent  of  the  adjusted 
ADB  of  total  assets (20.802) 

ADB  of  total  capital 47.203 

Less:  Present  value  of  FAC  pay- 

menU  (3,703) 

Tax  liability  due  to  anticipated 

stock  retirement  (7.592) 


Subtotal 35,908 

Less:   Six  percent  of  adjusted 
ADB  of  total  assets (20,802) 

Exit  fee  15.106 

BiUJNG  COOE  1SOM1-0 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 


[Docket  No.  93F-0384] 

National  Aeronautics  and  Space 
Administration;  Filing  of  Food  Additive 
Petition 

Correction 

In  notice  document  93-28472 
beginning  on  page  61093  in  the  issue  of 
Friday.  November  19. 1993,  make  the 
following  correction: 

On  page  61093,  in  the  third  colunm, 
in  the  SUPPLEMENTARY  INFORMATION,  in 
the  ninth  line,  after  "regulations"  insert 
"in  Part  179-Irradiation  in  the 
Production,  Processing  and  Handling  of 
Food  (21  CFR  part  179).  be  amended". 

BilXINQ  COOE  1S0S41-O 


Tuesday 
December  7,  1993 


Part  II 


Department  of 
Transportation 


Federal  Aviation  Administration 


14  CFR  Part  71 

Alteration  of  Kansas  City  Class  B 
Airspace  Area;  Missouri;  Rule 


64444     Federal  Regiiter  /  Vol.  58.  No.  233  /  Tuesday.  December  7,  1993  /  Rules  and  Regulations 


DEPARTMEHT  OF  TRANSPORTATION 
Federal  Aviation  Admlnlatratlon 

14  CFR  Part  71 

(Airsfwc*  Doctot  No.  92-AWA-1] 
RIN  2120-AE73 

Alteration  of  the  Kanaaa  City  Claaa  B 
Airspace  Area;  Missouri 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 


SUMMARY:  This  action  alters  the  Kansas 
City,  MO.  Class  B  airspace  area  to 
accommodate  an  anticipated  growth  in 
air  traffic  and  the  opening  of  a  new 
runway  at  Kansas  City  International 
Airport.  This  action  will  maintain  the 
altitude  of  the  upper  limit  of  the  Class 
B  airspace  area  at  8,000  feet  mean  sea 
level  (MSL)  and  redefine  several 
existing  subareas  to  improve  air  traffic 
procedures.  The  primary  goal  of  this 
modification  is  to  improve  safety  while 
providing  the  most  efficient  use  of  the 
terminal  airspace.  This  action  will 
improve  the  flow  of  traffic  and  increase 
safety  in  the  Kansas  City  terminal  area. 
EFFECTIVE  DATE:  0901  Universal  time 
(U.T.C.).  December  9. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lewis  W.  Still.  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration.  800 
Independence  Avenue,  SW.. 
Washington.  DC  20591;  telephone:  (202) 
267-9250. 

SUPPLEMENTARY  H^ORMATION: 

Background 

Airspace  reclassification,  which 
became  effective  September  16, 1993, 
discontinued  the  use  of  the  term 
"Terminal  Control  Area"  (TCA)  and 
replaced  it  with  the  designation  "Class 
B  Airspace."  This  change  in 
terminology  is  reflected  in  this  rule. 

On  May  21. 1970,  the  FAA  published 
amendment  No.  91-78  to  part  91  of  the 
Federal  Aviation  Regulations  (FAR)  that 
provided  for  the  establishment  of 
Terminal  Control  Areas  (now  referred  to 
as  Class  B  airspace  areas)  (35  FR  7782). 
The  Terminal  Control  Area  program  was 
developed  to  reduce  the  midair  collision 
potential  in  the  congested  airspace 
siuToimding  airports  with  high  density 
air  traffic  by  providing  an  area  in  which 
all  aircraft  will  be  subject  to  certain 
operating  rules  and  equipment 
reqtiirements.  The  density  of  traffic  and 
the  type  of  operations  being  conducted 


in  the  airspace  surrounding  major 
terminals  increase  the  probability  of 
midair  collisions.  In  1970,  an  extensive 
study  foimd  that  the  majority  of  midair 
s:olIisions  occurred  between  a  general 
aviation  (GA)  aircraft  and  an  air  carrier, 
military,  or  another  GA  aircraft.  The 
basic  causal  factor  common  to  these 
conflicts  was  the  mix  of  aircraft 
operating  under  visual  flight  rules  (VFR) 
and  controlled  aircraft  operating  under 
instrument  flight  rules  (IFR).  The 
establishment  of  Class  B  airspace  areas 
provides  a  method  to  accommodate  the 
increasing  number  of  IFR  and  VFR 
operations.  The  regulatory  requirements 
of  Class  B  airspace  afford  the  greatest 
protection  for  the  greatest  number  of 
people  by  providing  air  traffic  control 
(ATC)  with  an  increased  capability  to 
provide  aircraft  separation  service, 
thereby  minimizing  the  mix  of 
controlled  and  uncontrolled  aircraft.  To 
date,  the  FAA  has  established  a  total  of 
29  Class  B  airspace  areas. 

Pre-NPRM  PubUc  Input 

A  pre-NPRM  airspace  meeting  was 
held  on  September  4, 1991.  in  Kansas 
City,  MO,  to  allow  local  interested 
airspace  users  an  opportunity  to  present 
input  on  the  design  of  the  proposed 
alteration  of  the  Kansas  City  Class  B 
airspace  area. 

One  letter  was  received  prior  to  the 
informal  airspace  meeting  from  a  private 
airport  owner  who  wanted  to  make  sure 
that  the  FAA  would  provide  a  cutout  for 
his  airport,  whidi  is  located  about  4.5 
miles  northwest  of  the  Kansas  Qty 
International  Airport.  TTie  FAA  agreed 
to  include  the  requested  cutout  in  the 
proposed  Class  B  airspace  area 
modification. 

Fourteen  persons  attended  the 
informal  airspace  meeting.  The  only 
comment  was  from  another  private 
airport  owner  who  wanted  a  cutout  for 
his  airport,  which  is  located  about  5 
miles  west  of  the  Kansas  City 
International  Airport. 

The  FAA  responded  by  stating  that  a 
cutout  would  be  proposed  for  all  private 
airports  located  within  the  6-mile  arc  of 
the  Kansas  City  International  Airport. 

The  FAA  published  a  proposed  TCA 
configuration  in  a  Notice  of  Proposed 
Rulemaking  (NPRM)  on  June  21, 1993 
(58  FR  33878).  The  NPRM  was 
published  prior  to  the  effective  date  of 
the  Airspace  Reclassification  Final  Rule, 
and.  as  stated  earlier,  under  Aii«pace 
Reclassification  TCA's  became  Class  B 
airspace  areas. 


Discussion  of  Comments 

The  FAA  received  the  following  two 
comments  from  the  Aircraft  Owners  and 


Pilots  Association  in  response  to  the 
NPRM: 

1.  Establish  a  cutout  around  the  North 
Platte  Airpark  at  Camden  Point,  MO, 
similar  to  the  one  surroimding  the 
Sherman  Anny  Airfield  (AAF). 

Response:  The  FAA  disagrees  with 
the  recommendation.  The  North  Platte 
Airport  is  ourently  on  the  10-mile  arc 
of  tne  Class  B  airspace  area  with  a 
3, 000- foot  MSL  base  to  the  north  and  a 
2,400-foot  MSL  base  to  the  south.  The 
types  of  aircraft  that  operate  from  that 
airport  can  do  so  within  those  limits 
wiUiout  problems  because  there  is 
sufficient  airspace  available  for 
operations  below  the  2,400-foot  MSL 
base  of  the  Class  B  airspace  area. 
Because  of  obstructions,  the  Sherman 
AAF  cutout  is  to  the  west  of  the  airport 
which  requires  traffic  patterns  be  flown 
to  the  northeast  side  of  the  airport.  Also. 
the  type  of  aircraft  operating  at  Sherman 
AAF  normally  require  a  higher  traffic 
pattern  altitude. 

2.  Lower  the  ceiling  of  the  Class  B 
airspace  area  from  8,000  feet  MSL  to 
7.C  0  feet  MSL.  the  same  as  the  New 
York  area  airports. 

Response:  The  FAA  disagrees  with 
the  recommendation.  The  ceiling  of  the 
New  York  Class  B  airspace  area  is  7,000 
feet  MSL.  However,  the  field  elevation 
of  the  primary  airports  is  very  near  sea 
level.  Therefore,  7,000  feet  of  airspace  is 
available  for  aircraft  maneuvers.  The 
field  elevation  of  the  Kansas  City 
International  Airport  is  1.026  feet  MSL. 
Consequently,  the  8,000  foot  ceiling 
leaves  approximately  7,000  feet  of 
airspace  available  for  maneuvers,  or 
approximately  the  same  amoimt  of 
usable  airspace  as  for  the  New  York  area 

airports. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  modifies 
the  Class  B  airspace  area  at  Kansas  City, 
MO  to  accommodate  an  anticipated 
increase  in  air  traffic  and  the 
construction  of  a  new  runway  at  Kansas 
City  International  Airport.  The  decision 
to  pursue  modification  to  the  Class  B 
airspace  area  was  based  on  safety  and 
operational  needs.  The  FAA's 
responsibility  is  to  manage  efficiently 
the  airspace  surrounding  the  Kansas 
City  area,  whileproviding  the  requisite 
level  of  safety.  The  number  of  enplaned 
passengers  for  1990  was  3,482.600:  this 
number  is  projected  to  increase  to  5.8 
million  by  the  year  1995  and  to  further 
increase  to  7.8  million  by  the  year  2000. 
This  volume  of  traffic  cannot  be 
accommodated  by  the  present 
configuration  of  the  Class  B  airspace 
area.  A  new  Runway  1R/19L  is  under 
constructicm  and  is  scheduled  for 
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completion  in  1993.  The  Kansas  City 
Class  B  airspace  area  modification  will 
encompass  operations  for  the  new 
runway.  The  alteration  is  depicted  in 
the  attached  chart. 

This  airspace  configuration  is  based 
on  an  extensive  staff  study  conducted 
by  the  FAA  after  obtaining  public  input 
from  informal  airspace  meetings, 
written  comments,  and  coordination 
with  the  FAA  regional  office.  The  FAA 
lias  determined  that  the  alteration  of 
airspace  for  the  Kansas  City  Class  B 
airspace  area  will  be  consistent  with 
Qass  B  airspace  objections.  The 
configuration  considers  the  present 
terminal  area  flight  operations  and 
terrain. 

The  following  modification  of  the 
Kansas  Qty  Class  B  airspace  area 
reflects  public  comments  and  user 
group  inputs. 

Area  A.  That  airspace  extending  from 
the  surface  up  to  and  inducing  8.000 
feet  MSL  within  a  6-mile  radius  of  the 
Kansas  City  International  Airport, 
excluding  that  airspace  within  a  1-mile 
radius  of  Noah's  Ark  Private  Airport  and 
that  area  between  the  4-mile  radius  arc 
and  the  6-mile  radius  arc  of  Kansas  City 
Intemational  Airport,  bounded  on  the 
south  by  a  line  parallel  to.  and  2  miles 
north  of  the  Kansas  City  Intemational 
Airport  Runway  9  ILS  localizer  course, 
and  on  the  north  by  a  line  parallel  to, 
and  2  miles  west  of  the  Kansas  City 
Intemational  Airport  Runway  19R  ILS 
localizer  course. 

This  airspace  is  necessary  to  contain 
large  turbine-powered  aircraft  within 
the  Class  B  airspace  area  while 
operating  to  and  from  the  primary 
airport  and  to  allow  for  ingress/egress  to 
secondary  airports. 

Area  B.  That  airspace  extending  from 
2,400  fieet  MSL  up  to  and  including 
8,000  feet  MSL  within  a  10-mile  radius 
of  the  Kansas  City  Intemational  Airport, 
excluding  that  airspace  within  a  IV2- 
mile  radius  arc  of  the  Fort  Leavenworth 
Sherman  Army  Airfield  and  that 
airspace  described  in  Area  D. 

Tnis  area  will  provide  sufficient 
airspace  for  vectoring  aircraft  that  are 
arriving  at  and  departing  from  the 
primary  airport. 

Area  C.  lliat  airspace  extending  from 
3.000  feet  MSL  up  to  and  including 
8,000  feet  MSL  within  a  15-mlle  radius 
of  the  Kansas  City  Intemational  Airport 
excluding  that  airspace  described  in 
AreaD. 

This  airspace  configuration  will 
provide  an  area  for  containing  aircraft 
during  climb  and  descent  maneuvers 
transitioning  between  the  terminal  and 
en  route  structures. 

Area  D.  That  airspace  extending  from 
4,000  feet  MSL  up  to  and  including 


8,000  feet  MSL  within  a  20-mile  radius 
of  the  Kansas  City  Intemational  Airport 
and  including  that  airspace  within  the 
10-mile  and  15-mile  radius  arcs  defined 
by  Interstate  Highway  635  from  the  15- 
mile  radius  arc  extending  north  to  a 
point  where  it  intersects  the  10-mile 
radius  arc  and  then  direct  to  lat. 
39ni'30''  N.,  long.  94»37'00''  W.,  tiien 
direct  to  lat.  39''12'57"  N.,  long. 
94''24'52"  W. 

This  airspace  will  provide  an  area  to 
contain  aircraft  using  Kansas  Qty 
Intemational  Airport  diuing  climb  or 
descent  profile  while  also  allowing 
sufficient  airspace  for  VFR  operations 
undemeath  the  Qass  B  airspace  area 
floor. 

Class  B  airspace  area  designations  are 
published  in  paragraph  3000  of  FAA 
Order  7400.9A  dated  June  17, 1993,  and 
effective  September  16, 1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6, 1993).  The 
Class  B  airspace  area  listed  in  this 
docimient  will  be  published  * 

subsequentiy  in  the  Order. 

The  FAA  finds  that  good  cause  exists 
pursuant  to  5  U.S.C  553(d)  for  making 
this  amendment  effective  in  less  than  30 
days  after  publication  in  order  to 
promote  the  safe  and  efficient  handling 
of  air  traffic  in  the  Kansas  Qty  area. 

Paperwork  Reduction  Act 

There  are  no  requirements  for 
information  collection  associated  with 
this  rule  requiring  approval  from  the 
Office  of  Management  and  Budget 
pursuant  to  the  Paperwork  Reduction 
Act  of  1990  (44  U.S.C  3507  et  seq.). 

Regulatory  Evaluation  Summary 

Introduction 

This  section  summarizes  the 
regulatory  evaluation  prepared  by  the 
FAA  on  the  amendments  to  14  CFR  part 
71  to  alter  the  Kansas  Qty  Class  B 
airspace  area,  Kansas  Qty.  MO.  This 
summary  and  the  full  regulatory 
evaluation  qxiantify,  to  the  extent 
practicable,  estimated  costs  to  the 
private  sector,  constmiers,  and  Federal, 
State,  and  local  governments  as  well  as 
anticipated  benefits. 

Executive  Order  12866,  October  4, 
1993.  directs  Federal  agencies  to 
promulgate  new  regulations  or  modify 
existing  regulations  only  if  potential 
benefits  to  society  for  each  regulatory 
change  outweigh  potential  costs. 

The  FAA  has  determined  that  this  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866.  therefore,  a  fiill 
regulatory  impact  analysis  which 
includes  the  identification  and 
evaluation  of  cost-reducing  altematives 
to  this  final  rule  has  not  been  prepared. 


Instead,  the  agency  has  prepared  a  more 
concise  document  termed  a  regulatory 
evaluation  that  analyzes  only  this  rule 
without  identifying  altematives.  In 
addition  to  a  simimary  of  the  regulatory 
evaluation,  this  section  also  contains  a 
Regulatory  Flexibility  Determination 
required  by  the  Regulatory  Flexibility 
Act  (Pub.  L  96-354)  and  an 
Intemational  Trade  Impact  Assessment. 
If  more  detailed  information  is  desired, 
the  reader  may  examine  the  regulatory 
evaluation  contained  in  the  docket. 

The  Kansas  Qty  TCA  (now  Qass  B 
airspace)  was  established  in  1975  to 
reduce  the  risk  of  a  mid-air  collision  in 
congested  airspace  surroimding  airports 
with  high  density;air  traffic.  Tkis  high 
density  terminal  area  presents  complex 
air  traffic  conditions  resulting  from  a 
mix  of  large  turbine-powered  air  carrier 
aircraft  with  other  aircraft  of  varying 
performance  characteristics,  and  from  a 
mix  of  IFR  and  VFR  traffic  operating  in 
the  same  airspace.  As  the  traffic  in  the 
given  airspace  increases,  so  does  the 
risk  of  a  midair  collision.  The  Kansas 
Qty  TCA  (now  Class  B  airspace]  was 
originally  established  to  reduce  this 
risk.  Since  then,  construction  has 
commenced  on  a  new  rxmway  1R/19L. 
Modifying  the  existing  Class  B  airspace 
area  will  meet  future  needs  and  will 
make  sufficient  Qass  B  airspace 
available  for  simultaneous  approach 
operations  to  the  new  runway.  It  will 
allow  turboprop  departures  to  accelerate 
to  250  knots  and  present  a  less  complex 
Qass  B  airspace  design  for  the  VFR 
pilots. 

The  modification  of  the  Kansas  Qty 
Qass  B  airspace  area  is  based  on  a  staff 
study  conducted  by  the  local  FAA 
authority.  The  staff's  goal  was  to 
determine  a  viable  Class  B  airspace 
design  that  will  enhance  the  level  of 
aviation  safety.  This  process  began  with 
an  informal  airspace  meeting  that  was 
annoimced  in  a  letter  sent  to  all  pilots 
and  airport  managers  within  100  miles 
of  the  Kansas  Qty  Intemational  Airport. 
The  airspace  design  final  mle  reflects 
user  feedback  and  information  obtained 
during  this  meeting  held  in  the  Kansas 
Qty  area  on  September  4. 1991. 

In  analyzing  the  modifications,  the 
FAA  considered  two  options.  The  first 
option,  no  change,  is  not  recommended 
due  to  projected  traffic  increases  and 
operational  requirements  needed  for 
simultaneous  approach  operations. 
Existing  Class  B  airspace  altitudes  do 
not  allow  turboprop  departures, 
restricted  to  4,000  feet  MSL,  to 
accelerate  to  250  knots.  In  addition,  a 
less  complex  Class  B  airspace  design  is 
desired.  The  second  design  will  modify 
the  existing  Class  B  airspace  area.  It  will 
provide  sufficient  Class  B  airspace  for 
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simultaneous  approach  operations, 
allow  turboprop^epaitures  to  accelerate 
to  250  knots,  and  present  a  less  complex 
Class  B  airspace  design  for  VFR  pilots. 

Benefit  Analysis 

The  final  rule  will  enhance  safety  by 
reducing  the  risk  of  midair  collisions. 
The  risk  of  a  midair  collision  will  be 
reduced  by  increasing  the  controlled 
airspace  around  Kansas  Qty. 

Due  to  the  proactive  nature  of  the 
changes  (i.e..  safety-enhancing  changes 
will  be  made  when  symptoms  of  a 
problem  appear,  to  prevent,  rather  than 
react  to,  an  accident),  the  potential 
safety  benefits  are  difficult  to  quantify 
in  monetary  terms.  The  symptoms  in 
this  case  are  the  increased  complexity  in 
aircraft  operations  within  the  present 
configuration  of  the  Kansas  City  Class  B 
airspace  area,  and  the  projected  increase 
in  aircraft  operations  as  the  following 
discussion  shows. 

The  Kansas  Qty  Class  B  airspace  was 
established  in  1975.  It  has  been 
modified  once,  in  1980,  to  accommodate 
nonpartidpating  users  of  the  system  and 
to  assure  that  aircraft  landing  at  Kansas 
City  International  Airport  were 
contained  within  the  Class  B  airspace. 
Since  that  time,  the  volume  of  traffic  has 
varied  dramatically  primarily  because  of 
the  bankruptcies  of  at  least  three  major 
airlines. 

However,  over  3.4  million  passengers 
were  enplaned  at  the  Kansas  City 
International  Airport  during  1990.  This 
number  is  expected  to  increase  to  5.8 
million  by  the  year  1995  and  to  7.8 
million  by  the  year  2000. 

There  are  approximately  4.500  active 
pilots  and  1,350  aircraft  located  in  the 
Kansas  Qty  area.  They  use  several 
private  use  airports  and  two  controlled 
airports  that  are  within  approximately 
10  nautical  miles  of  the  Kansas  City 
International  Airport  Kansas  City 
Downtown  Airport  has  a  full  time  air 
traffic  control  tower  (ATCT).  It  had  over 
157,000  total  operations  during  1991. 
Sherman  Army  Airfield  is  a  joint  use 
airport  with  a  part  time  ATCT.  It  had 
approximately  42.000  airport  operations 
during  fiscal  year  1091. 

Fortunately,  there  have  been  no 
midair  collisions  within  the  Kansas  City 
Class  B  airspace  area.  Without  the 
experience  of  an  actual  midair  collision, 
estimating  the  probability  of  a  potential 
occurrence  in  me  absence  of  a  final  rule 
cannot  be  reliably  determined. 
However,  without  this  rule,  aviation 
safety  in  the  Kansas  City  area  could  be 
significantly  reduced  due  to  the 
projected  increase  in  traffic  in  the 
future;  this  could  lead  to  catastrophic 
consequences  without  this  proactive 
nile. 


Cost  Analysis 

There  will  be  little  or  no 
administrative  costs  to  the  Agency 
associated  with  implementation  of  the 
final  rule.  There  wUl  be  no  additional 
costs  for  either  personnel  or  equipment. 
The  FAA's  controller  workforce  will 
be  trained  in  the  aspects  and  procedures 
of  the  Class  B  airspace  modification 
during  regularly  scheduled  briefing 
sessions,  thus  no  additional  costs  for 
controller  training  will  be  incurred.  The 
Kansas  Qty  sectional  chart  and  the 
Kansas  City  terminal  area  chart  will 
have  to  be  revised,  but  the  required 
changes  will  be  made  at  the  time  that 
those  charts  are  routinely  updated. 
These  changes  are  considered  part  of  the 
ordinary  cost  of  chart  revision; 
therefore,  no  additional  costs  will  be 
incuired  by  the  FAA.  Because  pilots  are 
required  to  use  ourent  charts;  they  will 
not  incur  any-additional  costs  either;  as 
the  charts  become  obsolete,  pilots  will- 
replace  them  with  charts  that  depict  the 
modified  Class  B  airspace. 

VFR  operators  who  do  not  routinely 
fly  inside  the  Class  B  airspace  area 
could  be  potentially  inconvenienced  by 
having  to  participate  (i.e.,  contact  ATC 
and  follow  operational  rules)  in  the 
Class  B  airspace  if  they  elect  to  operate 
in  the  area  of  the  Class  B  airspace 
expansion.  The  FAA  believes  that  most 
VFR  operators  will  not  be  significantly 
inconvenienced  because  they  are 
already  participating  in  the  Class  B 
airspace,  either  by  volimtarily 
contacting  ATC  when  in  areas  adjacent 
to  or  under  the  Qass  B  airspace,  or  by 
monitoring  ATC  frequencies. 

Those  VFR  aircraft  operators  who 
wish  to  avoid  the  Class  B  airspace  could 
face  circxminavigational  costs.  These 
costs  include  the  additional  fuel 
needed,  additional  wear  and  tecu'  on  the 
aircraft  and  added  flying  time. 
However,  these  costs  should  be 
negligible.  First  the  increase  in  size  of 
the  existing  Class  B  airspace  is  small. 
Second,  the  deviations  from  current 
flight  paths  impoeed  or  VFR  aircraft  will 
besmalL 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  ensures  that  small  entities  are  not 
unnecMsarily  and  disproportionately 
burdened  by  government  regulations. 
The  RFA  requires  agencies  to  review 
rules  that  may  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  small  entities  that  the  riile  could 
potentially  affsct  are  unsdiedulad 
operators  of  aircraft  for  hire  owning 
nine  or  fewer  aircraft  These 
unscheduled  air  taxi  operators  will  be 


afiected  only  when  they  were  not 
operating  under  VFR.  Since  these 
operators  fly  regularly  into  airports  with 
established  radar  approach  control 
services,  the  FAA  believes  that 
xmscheduled  air  taxi  operators  are 
already  equipped  to  fly  IFR.  and 
because  they  will  fly  IFR  instead  of 
VFR,  the  final  rule  will  not  have  a 
significant  economic  impact  on  any  of 
them. 

International  Trade  Impact  Analysis 

The  final  rule  will  neither  have  an 
effect  on  the  sale  of  foreign  aviation 
products  or  services  in  the  United 
States,  nor  will  it  have  an  effect  on  the 
sale  of  U.S.  products  or  services  in 
foreign  countries.  This  is  because  the 
final  rule  will  neither  impose  costs  on 
aircraft  operators  nor  on  U.S.  or  foreign 
aircraft  manufacturers. 

Federalism  Inqtlications 

The  regulation  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  ana  the  states,  or 
on  the  distribution  of  power  and 
responsibihties  among  the  various 
levels  of  government  Therefore,  in 
accordance  with  Executive  Order  12612 
(52  FR  41685;  October  30, 1987).  it  is 
determined  that  this  regulation  will  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

International  Civil  Aviation 
Organization  and  Joint  Aviation 
Regulations 

In  keeping  with  the  U.S.  obligations 
\mder  the  Convention  on  International 
Civil  Aviation  aCAO).  it  is  the  FAA 
poUcy  to  comply  with  ICAO  Standards 
and  Recommended  Practices  (SARP)  to 
the  maximiun  extent  practicable.  The 
FAA  has  determined  that  this  action 
would  not  present  any  conflict. 

Conclusion 

For  the  reasons  discussed  in  the 
preamble,  and  based  on  the  findings  in 
the  Regulatory  Flexibility  Determination 
and  the  International  Trade  Impact 
Analysis,  the  FAA  has  determined  that 
this  regulation  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  In  addition,  the  FAA 
certifies  that  this  regulation  will  not 
have  a  significant  economic  impact 
positive  or  n^ative.  on  a  substantial 
nimiber  of  small  mtities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
This  regulation  is  not  considered 
significant  under  DOT  Order  21D0.S, 
Policies  and  Procedures  for 
Simplification.  Analysis  and  Review  of 
Regulations.  A  final  regulatory 
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evaluation  of  the  regulation,  including  a 
final  Regulatory  Flexibility 
Determination  and  International  Trade 
Impact  Analysis  has  been  placed  in  the 
docket.  A  copy  may  be  obtained  by 
contacting  the  person  identified  under 
FOB  RffiTHER  INFORMATION  CONTACT. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (Air). 

The  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a). 
1510;  E.O.  10854.  24  FR  9665,  3  CFR.  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

171.1    [AmendMl] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A, 


Airspace  Designations  and  Reporting 
Points,  dated  June  17. 1993,  and 
effective  September  16, 1993,  is 
amended  as  follows: 

Paragraph  3000— Subpart  B—Oass  B 
Airspace 

•        •        •        •        •      ~ 

AGE  MO  B  Kansas  Qty.  Mo  [Revised) 
Kansas  City  International  Airport  [Primary 

Airport)  (lat  39''17'57"  N.,  long.  94''43'05" 

W.)  ^ 

Noah's  Ark  Private  Airport  (lat.  39''13'50"  N., 

long.  94'>48'16"  W.) 
Fort  Leavenworth.  Sherman  Army  Airfield 

(lat.  39"'22'06"  N.,  long.  94''54'53"  W.) 

Botindaries 

Area  A  That  airspace  extending  from  the 
surface  up  to  and  including  8,000  feet  MSL 
within  a  6-mile  radius  of  the  Kansas  Qty 
International  Airport,  excluding  that  airspace 
within  a  1-mile  radius  of  Noah's  Ark  Private 
Airport  and  that  area  between  the  4-mile 
radius  arc  and  the  6-niile  radius  arc  of  Kansas 
City  International  Airport,  bounded  on  the 
south  by  a  line  parallel  to,  and  2  miles  north 
of  the  Kansas  City  International  Airport 
Runway  9 ILS  localiter  course,  and  on  the  * 
north  by  a  line  parallel  to,  and  2  miles  west 
of  the  Kansas  City  International  Airport 
Runway  19R ILS  localizer  course. 


Area  B.  That  airspace  extending  6t>m  2,400 
feet  MSL  up  to  and  including  8,000  feet  MSL 
within  a  10-mile  radius  of  the  Kansas  Qty 
International  Airport  excluding  that  airspace 
within  a  1  Vi-mile  radius  arc  of  the  Fort 
Leavenworth,  Shennan  Army  Airfield  and 
that  airspace  described  in  Area  D. 

Area  C.  That  airspace  extending  from  3,000 
feet  MSL  up  to  and  including  8,000  feet  MSL 
within  a  15-mile  radius  of  the  Kansas  Qty 
International  Airport  excluding  that  airspace 
described  in  Area  D. 

Area  D.  That  airspace  extending  from  4,000 
feet  MSL  up  to  and  including  8,000  feet  MSL 
within  a  20-mile  radius  of  the  Kansas  Qty 
International  Airport  and  Including  that 
airspace  within  the  lOmile  radius  arcs 
defined  by  Intersta A  Highway  635  from  the 
15-mile  radius  arc  extending  northward  to  a 
point  where  it  intersects  the  lO-mile  radius 
arc  and  then  direct  to  lat.  39»11'30"  N.,  long 
94''37'00"  W..  then  direct  to  lat.  39»12'57"  N., 
long.  94"'24'52"W. 
•         •         •         •         * 

Issued  in  Washington,  DC,  on  December  1, 
1993. 

L.  Lane  Speck. 

Director,  Air  Traffic,  Rules  and  Procedures 
Service.  APT-1. 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  31 

[Oodwt  No.  27543,  Notice  No.  93-16] 

RIN  2120-AEa7 

Alrworthlneaa  Standards;  Manned  Free 
Balloon  Burner  Testing 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM).  


summary:  This  notice  proposes  to 
amend  the  test  requirements  for  burners 
used  on  manned  free  balloons.  The 
current  test  requirements  do  not  test  the 
burner's  most  critical  operating 
conditions.  This  amendment  would 
increase  the  current  level  of  safety  by 
requiring  more  reaUstic  tests  and  cut  the 
costs  to  balloon  manufacturers  seeking 
certification. 

DATES:  Comments  must  be  received  on 
or  before  February  7, 1994. 
ADDRESSES:  Comments  on  this  notice 
should  be  mailed  in  triplicate  to: 
Federal  Aviation  Administration,  Office 
of  the  Chief  Counsel.  Attention:  Rules 
Docket  (AGC-10).  Docket  No.  27543, 
800  Independence  Avenue,  SW.. 
Washington,  DC  20591.  Comments 
deliverwl  must  be  marked  Docket  No. 
27543.  Comments  may  be  inspected  in 
room  915G  weekdays  between  8:30  a.m. 
and  5  p.m..  except  on  Federal  holidays. 

In  addition,  the  FAA  is  maintaining 
an  information  docket  of  comments  in 
the  Office  of  the  Assistant  Chief 
Counsel,  ACE-7.  Federal  Aviation 
Administration,  Central  Region,  room 
1544,  601  East  12th  Street,  Kansas  City. 
Missouri  64106.  Comments  in  the 
information  docket  may  be  inspected  in 
the  Office  of  the  Assistant  Chief  Counsel 
weekdays,  except  Federal  holidays, 
between  the  hours  of  7:30  a.m.  and  4 
p.m. 

FOR  FURTHER  INFORMATION  CONTACT:  J. 
Lowell  Foster,  Standards  Office  (ACE- 
110),  Small  Airplane  Directorate, 
Aircraft  Certification  Service,  Federal 
Aviation  Administration,  601  East  12th 
Street,  Kansas  City,  Missouri  64106; 
telephone  (816)  426-5688. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  Invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Comments  relating  to 
the  enAoronmental,  energy,  federalism, 
or  economic  impact  that  might  result 


from  adopting  the  proposals  in  this 
notice  are  also  invited.  Substantive 
comments  should  be  accompanied  by 
cost  estimates.  Comments  should 
•^identify  the  regulatory  docket  or  notice 
number  and  should  faie  submitted  in 
triplicate  to  the  Rules  Docket  address 
specified  above.  All  comments  received 
on  or  before  the  closing  date  for 
comments  specified  will  be  considered 
by  the  Administrator  before  taking 
action  on  this  proposed  rulemaking.  The 
proposals  contained  in  this  notice  may 
be  dianged  in  light  of  comments 
received.  All  comments  received  will  be 
available,  both  before  and  after  the 
closing  date  for  comments,  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  summarizing  each 
substantive  public  contact  with  Federal 
Aviation  Administration  (FAA) 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 
Conmienters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  resfKjnse  to  this  notice 
must  include  a  preaddressed.  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  27543."  the  postcard  will  be 
date  stamped  and  returned  to  the 
commenter. 


ATaUabilityofNPRM 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration.  Office 
of  Public  Afiairs.  Attention:  Public 
Inouiry  Center,  APA-200.  800 
Inaependence  Avenue.  SW.. 
Washington,  DC  20591,  or  by  calling 
(202)  267-3484.  Communications  must 
identify  the  notice  number  of  this 
NPRM. 

Persons  interested  in  being  placed  on 
the  mailing  bst  for  future  NPRM's 
should  reouest,  from  the  above  office,  a 
copy  of  Advisory  Circular  No.  11-2A, 
Notice  of  Proposed  Rulemaking 
Distribution  System,  which  describes 
the  application  procedure. 

Background 

Statement  of  the  Problem 


The  current  biuner  certification 
requirement  of  a  50-hour  endurance  test 
resembles  testing  requirements  for 
aircraft  engines.  Aircraft  engines  operate 
continuously  at  high  power,  while 
balloon  burners  operate  Intermittently 
to  maintain  level  or  buoyant  flight.  The 
current  requirement  does  not  test  the 
thermal  cycles  of  a  burner,  which 
normally  operates  intermittently,  or 
consider  minimum  heat  output,  which 
is  more  critical  than  maximum  heat 
output. 


Certification  testing  should  simulate 
flight  conditions,  i.e.,  where  the  burner 
operates  intermittently.  Burning  only  a 
few  seconds  at  a  time,  the  short  blast    . 
subjects  the  burner  to  thermal  shock. 
First,  the  instantaneous  impact  of  cold 
vaporized  fuel  cools  the  entire 
assembly,  which  was  previously  at 
ambient  temperature.  Next,  burner 
flames  engulf  the  vaporizing  coils, 
resulting  in  an  immediate  and  extreme 
temperature  change.  The  critical 
concern,  therefore,  is  not  the  duration  of 
operation,  but  the  number  of 
mechanical  and  thermal  cycles. 

The  secondary,  or  backup,  operation 
of  the  burner  creates  another  concern. 
This  secondary  operation  at  lower  noise 
levels,  for  example,  for  operation  over 
hvestock.  wildlife,  and  residential  areas. 
The  fuel  lines  for  this  operation  are 
routed  through  a  separate  valve  to  the 
burner.  These  lines  tynically  bypass  the 
main  blast  valve  and  tne  coils  and  are 
fed  directly  to  the  burner.  Although  the 
fuel  will  not  flow  through  the  coils  as 
it  does  using  the  main  blast  valve,  the 
coils  are  still  immersed  in  the  flame. 
Without  fuel  cooling  the  coils,  the  flame 
from  the  burner  can  heat  the  coils  until 
they  glow  red.  possibly  shortening 
burner  life.  Secondary  operation  of  the 
burner  typically  lasts  longer  than 
operation  through  the  main  valve, 
which  normally  operates  intermittently 
through  a  numoer  of  short  duration 
blasts.  The  secondary  bums  may  be  for 
1  to  2  minutes  as  opposed  to  3  to  5 
seconds  for  the  main  burner. 

The  final  case  to  consider  is  operation 
on  vapor.  Operating  the  burners  on 
vapor  is  not  recommended,  but  pilots 
sometimes  will  operate  burners  on 
vapor  for  several  minutes  before  they 
realize  that  a  tank  is  out  of  fuel  and 
switch  to  a  full  tank.  Operation  on  vapor 
does  not  cool  the  coils  because,  as  with 
the  backup  burner  operation,  no  fuel  is 
flowing  through  the  coils  to  cool  them, 
and  operation  results  in  the  coils 
glowing  red  from  the  heat. 

General  Discussion  of  the  Proposal 

Section  31.47(d)  requires  that  balloon 
burnere  certificated  under  part  31 
imdergo  an  endurance  test  of  at  least  50 
hours.  Under  the  current  testing 
procedure,  the  burners  are  operated 
under  conditions  not  typically 
experienced  in  actual  flight,  using  an 
unrealistic  maximum  fuel  flow; 
therefore,  the  current  testing  procedure 
wastes  propane,  and  economically 
burdens  the  manufacturer. 

The  proposed  amendment  to 
S  31.47(d).  by  contrast,  would  remove  30 
of  the  test  hours  at  maximum  heat 
output  and  require,  instead,  additional 
testing  that  focuses  on  critical  functions 
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EJxperienced  during  flight.  More 
4>ecifically,  proposed  changes  in  the 
lalloon  burner  requirements  would 
include  testing  of  mechanical  and 
thermal  cycles,  and  testing  of  operation 
on  vapor.  The  burners  would  be  tasted 
over  a  40-hour  period  instead  of  50 
hours.  The  testing  would  be  for 
specified  periods  at  maximum, 
Intermediate,  and  minimum  fuel 
pressures,  and  would  include  bujm 
^mes  of  3  to  10  seconds  per  minute 
Instead  of  the  full  60  seconds.  The  term 
'intermediate  fuel  pressure"  would  be 
defined  as  40  to  60  percent  of  the  range 
between  the  maximum  and  minimum 
applicable  fuel  pressures  in  order  to 
provide  for  testing  the  burners  near  the 
mid-point  of  their  ranges  of  operation. 
!  This  proposed  amendment  will  also 
change  the  word  "heater"  to  "burner"  in 
section  31.47.  The  industry  universally 
uses  the  term  "burner,"  and  this  change 
-"fleets  accepted  industry  terminology. 

Paperwork  Reduction  Act 

I !  There  are  no  reporting  or 
recordkeeping  requirements  associated 
with  this  proposed  rule. 

Regulatory  Evaluation  Summary 

1 1  Three  important  requirements  pertain 
to  economic  impacts  of  regulatory 
changes  to  the  FARs.  First,  Executive 
Order  12291  directs  Federal  agencies  to 
promulgate  new  regulations  or  modify 
existing  regulations  only  if  the  potential 
benefits  to  society  outweigh  the 
potential  costs.  Second,  the  Regulatory 
Flexibility  Act  of  1980  requires  agencies 
to  analyze  the  economic  impact  of 
regulatory  changes  on  small  entities. 
Finally,  the  Office  of  Management  and 
Budget  directs  agencies  to  assess  the 
effects  of  regulatory  changes  on 
international  trade.  In  conducting  these 
analyses,  the  FAA  has  determined  that 
this  rule:  (1)  Would  generate  benefits 
exceeding  costs  and  is  neither  major,  as 
defined  in  the  Executive  Order,  nor 
significant,  as  defined  in  DOT'S  Policies 
and  Procedures;  (2)  would  have  no 
significant  impact  on  a  substantial 
number  of  small  entities;  and  (3)  would 
have  no  impact  on  international  trade. 
These  analysis,  available  in  the  docket, 
are  summarized  below. 

Benefits  and  Costs 

The  proposed  rule  would  enhance 
safety  by  targeting  critical  functions  and 
conditions  experienced  in  actual  flight 
and  would  significantly  reduce 
certification  testing  costs.  The  current 
requirements  call  for  at  least  50  hours  of 
testing,  which  typically  consumes  about 
6.800  gallons  of  fuel  per  type 
certification.  The  new  requirements,  in 
contrast,  are  expected  to  result  in  a 


consumption  of  only  about  350  gallons 
per  certification  test  because  the  burners 
would  be  tested  over  a  40-hour  period 
instead  of  50  hours,  and  would  be  tested 
about  3  to  10  seconds  per  minute  (this 
analysis  used  an  average  of  7  seconds) 
instead  of  the  full  60  seconds.  Given  the 
current  $1.20  per  gallon  price  of 
propane,  the  proposed  requirements  are 
expected  to  yield  almost  $7,800  in  net 
cost  savings  per  type  certification. 
Accordingly,  the  FAA  finds  this 
proposed  rule  to  be  cost-beneficial. 

International  Trade  Impact  Analysis 

The  cost  savings  that  would  be 
realized  from  the  proposed  rule,  when 
amortized  over  a  typical  certification 
production  run.  would  not  be 
significant  enough  to  have  an  impact  on 
the  sale  of  foreign  products  domestically 
or  on  the  sale  of  U.S.  products  in  foreign 
markets. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  (RFA) 
of  1980  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  or  disproportionately 
burdened  by  Government  regulations. 
The  RFA  requires  a  Regulatory 
Flexibility  Analysis  if  a  rule  is  expected 
to  have  a  "significant  (positive  or 
negative)  economic  impact  on  a 
substantial  number  of  small  entities." 
Based  on  the  standards  and  thresholds 
specified  in  FAA  Order  2100. 14A, 
Regulatory  Flexibility  Criteria  and 
Guidance,  the  FAA  has  determined  that 
the  proposed  rule  would  not  have  a 
significant  economic  impact  on  .a 
substantial  number  of  small  aircraft 
manufacturers. 

Federalism  ImpUcatioits 

The  regulations  proposed  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and    ' 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  vdth  Executive  Order  12612, 
it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Conclusion 

The  FAA  proposes  to  amend  the 
airworthiness  standards  for  testing 
balloon  burners.  The  current  test 
requirements  do  not  test  the  burner's 
most  critical  operating  conditions.  This 
proposed  amendment  wouJd  cut  the 
cost  to  balloon  manufacturers  seeking 
certification  and  increase  the  cuirent 
level  of  safety  by  requiring  more 
realistic  tests. 


For  the  reasons  discussed  in  the 
preamble,  and  based  on  the  findings  in 
the  Regulatory  FlexibiUty  Determination 
and  the  International  Trade  Impact 
Analysis,  the  FAA  has  determined  that 
this  proposed  regulation  is  not  major 
under  Executive  Order  12291.  In 
addition,  the  FAA  certifies  that  this 
proposal,  if  adopted,  vnll  not  have  a 
significant  economic  impact,  positive  or 
negative,  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act.  This 
proposal  is  not  considered  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979).  An  initial  regulatory  evaluation 
of  the  proposal.'including  a  Regulatory 
Flexibility  Detenftination  and  Trade 
Impact  Analysis,  has  been  placed  in  the 
docket.  A  copy  may  be  obtained  by 
contacting  the  person  identified  under 
FOR  FURTHER  INFORMATION  CONTACT. 

List  of  Subjects  in  14  CFR  Part  31 

Aircraft.  Aviation  safety.  Safety. 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  part  31  of  the 
Federal  Aviation  R^ulations  (14  CFR 
part  31)  as  follows: 

PART  31— AIRWORTHINESS 
STANDARDS:  MANNED  FREE 
BALLOONS 

1.  The  authority  citation  for  part  31 
continues  to  read  as  follows: 

Authority:  Sees.  313. 601. 603.  72  Stat. 
752.  775;  49  U.S.C.  1354(a).  1355. 1421. 1423. 

2.  Section  31.47  is  amended  by 
revising  the  heading  and  paragraphs  (a) 
and  (d)  to  read  as  follows: 

§31.47    Bumar*. 

(a)  If  a  burner  is  used  to  provide  the 
lifting  means,  the  system  must  be 
designed  and  installed  so  as  not  to 
create  a  fire  hazard. 
•        •        •        •        • 

(d)  The  burner  system  (including  the 
burner  unit,  controls,  fuel  lines,  fuel 
cells,  regulators,  control  values,  and 
other  related  elements)  must  be 
substantiated  by  an  endurance  test  of  at 
least  40  hours.  Each  element  of  the 
system  must  be  installed  and  tested  to 
simulate  actual  balloon  installation  and 
use. 

(1)  The  test  program  for  the  main  blast 
valve  operation  of  the  burner  must 
include: 

(i)  Five  hours  at  the  maximimi  fuel 
pressure  for  which  approval  is  sought, 
vsrith  a  bum  time  for  each  one  minute 
cycle  of  three  to  ten  seconds; 
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(11)  Seven  and  one-half  hours  at  an 
intermediate  fuel  pressure,  With  a  bum 
time  for  each  Aie  minute  cycle  of  three 
to  ten  seconds.  An  intermediate  fuel 

Sressure  is  40  to  60  percent  of  the  range 
etween  the  maxim\un  fuel  pressure 
referenced  in  paragraph  (d)(l)(i)  and  the 
minimum  fuel  pressure  referenced  in 
parapaph  (d)(l)(lii); 

(ill)  Six  hours  and  fifteen  minutes  at 
the  minimum  fuel  pressure  for  which 


approval  is  sought,  with  a  bum  time  for 
mch  one  minute  cycle  of  three  to  ten 
seconds; 

(iv)  Fifteen  minutes  of  operation  on 
vapor,  with  a  bum  time  for  each  one 
minute  cycle  of  at  least  30  seconds;  and 

(v)  Fifteen  hours  of  normal  flight 
operation. 

(2)  The  test  program  for  the  secondary 
or  backup  operation  of  the  bumer  must 
include  six  hours  of  operation  with  a 


bum  time  for  each  five  minute  cycle  of 
one  minute  at  an  intermediate  fuel 
pressure. 

•        *        •        •        • 

Issued  in  Washington,  DC.  on  Novembej 
30, 1993.  •'  !'■  ' 
Thomas  E.  McSwrwny, 
Director,  Aircraft  Certification  Service. 
[FR  Doc.  93-29822  Piled  12-6-93;  8:45  ami 
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CONGRESSIONAL  BUDGET  OFRCE 

Notice  of  Tranamlttal  of  Rnal 
Sequestration  Report  for  Rscal  Year 
1994  to  Congress  and  the  Office  of 
Management  and  Budget 

Pursuant  to  section  254(b)  of  the 
Bcdanced  Budget  and  Emergency  Deficit 


Control  Act  of  1985  (2  U.S.C.  904(b)), 
the  Congressicmal  Budget  Office  hereby 
reports  that  it  has  submitted  its  Final 
Sequestration  Report  for  Fiscal  Year 
4994  to  the  House  of  Representatives, 


the  Senate,  and  the  Office  of 

Management  and  Budget. 

Stanky  L.  Greigg, 

DinctoT,  Office  of  Intergovernmental 

RekitionB,  Congressional  Budget  Office. 

[FR  Doc  gV30e62  Filed  12-6-93;  10:32  am) 
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(Dec.  2.  1993;  107  Stat   1975; 
3  pages) 
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M.R.  3161/P.L.  103-171 
OMer  Amerk:ans  Act  Technical 
Amendments  of  1993  (Dec.  2, 
1993;  107  Stat  1988;  7 
pages) 
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M.R.  3471/P.L.  103-174 

To  authorize  the  leasing  of 

naval  vessels  to  certain 

foreign  countries.  (Dec.  2, 

1993;  107  Stat  2000;  2 

pages) 
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Washington,  64490 


Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
2-|methvl((perfluoraikyl)alkyUC2- 

C8)'sulfonyllaminolalkyl(C2-C8)acrylate-alkyl(C2- 
C8)methacry  lat  es-N-  melhy  1  oacry  lam  ids  copolymer, 
64495 
Definitions  and  interpretations,  etc. — 

Dry  bulb  onions.  64496 
Imazethapyr,  64492 
Semiochemical  dispensers,  64493^ 
Water  pollution  control:  y 

Ocean  dumping;  site  designations—^ 
Matagorda  Ship  Chaimel,  TX.  64497 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Arizona,  64530 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Arthropod  pheromones,  64538 
Metsulfuron  methyl,  64536 
Superfund  program: 
National  oil  and  hazardous  substances  contingency 
plan — 
National  priorities  list  update,  64539 

NOTICES 

Confidential  business  information  and  data  transfer  to 

contractors,  64575 
Hazardous  waste: 
Land  disp>osal  restrictions;  exemptions — 
BASF  Corp..  64575 
Meetings: 

Grand  Canyon  Visibility  Transport  Commission,  64575 
Organization,  functions,  and  authority  delegaticms: 
Air  and  Radiation  Docket  and  Information  Center,  hours 
of  operation,  64576 
Pesticide,  food,  and  feed  additive  petitions: 

Monsanto  Co.  et  al.,  64582 
Pesticide  programs: 

Inorganic  arsenicals;  special  review  conclusion,  64579 
Pesticide  registration,  canoellation,  etc: 
Beacon  Herbicide,  etc.,  64576 
Florel  Brand  Plant  Grov»rth  Regulator,  etc.,  64578 
Grace  Sierra  Chemical  Co.,  Inc,  64579 
Monsanto  Co.,  64583 
Superfund;  response  and  remedial  actions,  proposed 
settlements,  etc.: 
Croydon  "TCE"  Site,  PA,  64584 
Water  pollution  control: 
Clean  Water  Act — 
State  water  quality  standards;  approvsJ  and  disapproval 
lists  and  individual  control  strategies;  availability, 
64584 

Executive  Office  of  the  President 
See  Presidential  Etocumcnts 

Export  Administration  Bureau 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Martin  Brothers  International,  64545 
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Family  Support  Administration 

See  Refugee  Resettlement  Otlice 

Farmers  Home  Administration 

RULES  ** 

Program  regulations: 
NonProgram  loans;  uniform  handling 
Correction.  64455 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Corporate  Jets  Ltd..  64487 
Class  E  airspace.  64488 
PROPOSED  RULES 

Offshore  airspace  area.  64525 

Federal  Communications  Commission 

P'ROPOSEO  RULES 

Television  broadcasting: 
Cable  Television  Consumer  Protection  and  Competition 
Act  of  1992— 
Compatibility  between  cable  systems  and  consumer 
electronics  equipment.  64541 
NOTICES 

Agency  information  collection  activities  under  OMB 
review,  64585 

Federal  Deposit  Insurance  Corporation 

RULES 

Corporate  powers  extension: 

State  savings  banks;  restrictions.  64460 
Insured  State  banks;  activities  and  investments.  64462 
Powers  inconsistent  with  purposes  of  Federal  deposit 

insurance  law;  CFR  Part  removed.  64458 
Practice  and  procedure: 

Significant  risk  and  equity  security;  definitions.  64455 
PROPOSED  RULES 
General  policy: 

Deposit  insurance  coverage.  64521 
NOTICES 
Meetings;  Sunshine  Act.  64639 

Federal  Emergency  Management  Agency 

NOTICES 

Environmental  statements;  availability,  etc.: 
Oakland  Qty  Administration  Building.  CA.  64586 

Federal  Energy  Regulatory  Commission 

NOTICES 

Natural  gas  certificate  filings: 
Kern  River  Gas  Transmission  Co.  et  al..  64569 
KN  Wattenberg  Transmission  Ltd.  Liability  Co.  et  al., 
64568 

Applications,  hearings,  determinations,  etc.: 
Columbia  Gas  Transmission  Corp.  et  al.,  64570 
Iroquois  Gas  Transmission  System,  L.P..  64572.  64573 
National  Fuel  Gas  Supply  Corp..  64573 
Questar  Pipeline  Co..  64573 
Texas  Eastern  Transmission  Corp..  64574 
Transwestem  Pipeline  Co.,  64574 

Federal  Highway  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 
Chittenden  and  Washington  Counties,  VT,  64638 

Fine  Arts  Commission 

See  Commission  of  Fine  Arts 


Fish  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species: 
Recovery  plans — 
Marsilea  villosa  (Hawaiian_j^iapt).  64593 

Food  and  Drug  Administration 

RULES 

Organization,  functions,  and  authority  delegations: 
Commissioner  of  Food  and  Drugs,  64489 

PROPOSED  RULES 

Food  additives: 
Irradiation  in  production,  processing,  and  handling  of 
food — 
Frozen,  packaged  beefsteak  for  us©  in  NASA  space 
flight  programs,  64526 

Foreign  Claims  Settlement  Commission 

NOTICES 

Meetings;  Sunshine  Act,  64639 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
New  Mexico,  64546 

Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Caribou  National  Forest.  ID,  64543 

General  Accounting  Office 

NOTICES 

Accounting  (Title  2);  policy  and  procedures  manual  for 

guidance  of  Federal  agencies;  status  letter  availability. 

64587 

General  Services  Administration 

NOTICES 
Privacy  Act: 

Systems  of  records,  64587 
Property  transfers: 

Ford  Peck  Lake  Project,  MT,  64589 
Senior  Executive  Service: 

Performance  Review  Board;  membership,  64589 

Health  and  Human  Services  Department 

See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 
See  Public  Health  Service 
See  Refugee  Resettlement  Office 

Health  Resources  and  Services  Administration 
See  Public  Health  Service 

Housing  and  Urban  Development  Department 

NOTICES 

Agency  information  collection  activities  under  OMB 

review,  64590 
Organization,  functions,  and  authority  delegations: 
Regional  offices,  etc.;  order  of  succession — 

Richmond,  64592 

Tulsa,  64593 

Indian  Affairs  Bureau 

NOTICES 

Indian  tribes,  acknowledgment  of  existence  determinations, 
etc.: 
Ramapough  Mountain  Indians,  Inc..  64662 
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I  nterior  Department 

^(ee  Fish  and  Wildlife  Service 

r>ee  Indian  Affairs  Bureau 

;  tee  Land  Management  Bureau     ' 

J  lee  Surface  Mining  Reclamation  and  Enforcement  Office 

International  Trade  Administration 

IIOTICES 
jlntidumping: 
Aluminum  rod  from — 

Venezuela,  64547 
Barbed  wire  and  barbless  fencing  wire  from — 

Argentina.  64547 
Candles  from — 

China,  64547 
Cased  pencils  from — 

China  and  Thailand,  64548 
Silicomanganese  from — 

Brazil  et  al.,  64553 
Silicon  carbide  from — 

China,  64549 
Welded  carbon  steel  small  diameter  and  light-walled 
rectangular  pipes  and  tubes  from — 

Singapore,  64555 
(Countervailing  duties; 
Heavy-walled  rectangular  tubing  from — 

Argentina,  64553 
Light-walled  rectangular  tubing  from — 

Argentina,  64553 

I  ntemational  Trade  Commission 

NOTICES 

Import  investigations: 
Arab  League  boycott  of  Israel;  effects  on  U.S.  businesses. 
64594 

Interstate  Commerce  Commission 

NOTICES 

Rail  carriers: 

Cost  recovery  procedures — 
Adjustment  factor,  64596 
Railroad  services  abandonment: 
^  Boston  &  Maine  Corp.  et  al..  64595 

Consolidated  Rail  Corp.,  64595 

Durham  &  South  Carolina  Railroad  Co.,  64596 


justice  Department 

,See  Foreign  Claims  Settlement  Commission 

^t>or  Department 

lOTICES 
b4eetings: 
I     Future  of  Worker-Management  Relations  Commission, 
64597 

Cand  Management  Bureau 

RULES 

Public  land  orders: 

Arizona.  64498 
j  Idaho.  64499 
I  Montana.  64499 

Wyoming.  64498 
NOTICES 

llesource  management  plans,  etc.: 
I  Jefferson  County,  ID,  64594 
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National  Institutes  of  Health     < 

NOTICES 
Meetings: 
Genome  Research  Review  Committee.  64589 

National  Oceanic  and  Atmospheric  Administration 

NOTICES 
Meetings: 

North  Pacific  Fishery  Management  Council,  64556 
Permits: 

Endangered  and  threatened  species,  64556 

Marine  mammals,  64556 

Navy  Department 

NOTICES 

Meetings:  * 

Naval  Academy,  Board  of  Visitors,'64558 

Nuclear  Regulatory  Commission 

NOTICES 

Agency  information  collection  activities  under  OMB 

review,  64597 
Operating  licenses,  amendments;  no  significant  hazards 

considerations;  biweekly  notices,  64598 
Regulatory  guides;  issuance,  availability,  and  withdrawal, 

64598 

Postal  Rate  Commission 

NOTICES 

Meetings;  Sunshine  Act,  64639 

Presidential  Documents 

PROCLAMATIONS 
Special  observances: 
International  Year  of  the  Family,  1994  (Proc.  6634), 
64667 

Public  Health  Service 

See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 
NOTICES 
Meetings: 

National  Vaccine  Advisory  Committee,  64590 

Refugee  Resettlement  Office 

RULES 

Cash  and  medical  assistance,  64499 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
American  Stock  Exchange,  Inc.,  64622 
Boston  Stock  Exchange,  Inc.,  64625 
Depository  Trust  Co.,  64626 
Philadelphia  Stock  Exchange.  Inc.,  64628 

Applications,  hearings,  determinations,  etc.: 
Crown  America  Separate  Account  A,  64629 
Crown  America  Separate  Account  D,  64629 
Invesco  Variable  Investment  Funds,  Inc.,  et  al.,  64630 
Putnam  Capital  Manager  Trust  et  al.,  64633 

Small  Business  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB 

review,  64636 
Disaster  and  emergency  areas: 

Missouri,  64637 

South  Dakota.  64637 


VI 
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License  surrenders: 

Rubber  City  Capital  Corp..  64637 
Applications,  hearings,  determinations,  etc.: 

Exeter  Venture  Lenders.  L.P..  64637      "^ 

Soil  Conservation  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Mosher-Anderson  Creeks  Watershed.  WI.  64544 

Surface  Mining  Reclamation  and  Enforcement  Office 

PROPOSED  RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
North  Dakota.  64528 
Utah.  64529 

Textile  Agreements  implementation  Committee 
See  Committee  for  the  Implementation  of  Textile 
Agreements 

Transportation  Department 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 


Separate  Parts  In  This  Issue 

PartU  X,'.  • 

Department  of  Education.  64642 

Part  III 

Department  of  the  Interior,  Bureau  of  Indian  Affairs.  64662 

Partly 

The  President.  64665 


Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  and  finding  aids,  appears  in  the  Reader 
Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
numbers  and  Federal  Register  finding  aids  is  available  on 
202-275-1538  or  275-0920. 
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Th«««ection  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect  rTK>st  of  wNch 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
Saftles  pursuant  to  44  US  C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintar<jent  of  Documents.  Prices  «( 
new  booi(S  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Farmers  Home  Administration 
7  CFR  PART  1951 

RIN0575-AA39 

NonProgram  (NP)  Loarw— Corrections 

AGENCY:  Fanners  Home  Administration, 
USDA. 

ACTION:  Pinal  rule;  correction. 

SUMMARY:  The  Fanners  Home 
Administration  (FmHA)  corrects  errors 
on  the  final  rule  published  on  Oct(^r 
12, 1993,  (58  PR  52644—52656),  The 
Intended  effect  of  this  action  is  to 
correct  errors  and  omissions  in  the  final 
rulQ. 

EFFECTIVE  DATE:  November  12, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Jean 
F.  Leavitt,  Senior  Loan  Specialist.  Single 
Family  Housing  Servicing  and  Property 
Management  Division,  Farmers  Home 
Administration,  USDA,  South 
Agriculture  Building,  room  5309, 
Washington,  DC  20250,  telephone:  (202) 
720-1452. 

SUPPLEMENTARY  INFORMATION:  See  the 
rulemaking  action  published  on  October 
12, 1993.  (58  PR  52644—52656).  FmHA 
Instruction  1951-S,  "Fanner  Programs 
Account  Servicing  Policies",  is  herein 
amended  to  correct  omissions  fit)m  the 
text 

Therefore,  the  find  rule  published  on 
October  12, 1993  (58  FR  52844) 
amending  Chapter  XVm,  Title  7,  Code 
of  Federal  Regulations  is  corrected  as 
folloiws: 

PART  1951-«ERVICING  AND 
COLIECTIONS 

1.  The  authority  citation  for  part  1951 
continues  to  read  as  follows: 

Antliority:  7  U.S.C  1989. 42  U.S.C  1480. 
5  U.S.C  301,  7  CFR  2.23,  7  CFR  2.70. 


Subpart  S— Farmer  Programs  Accoimt 
Servicir>g  Policies 

2.  On  page  52651.  in  the  third 
column,  in  §  1951.911,  paragraph 
(a)(7)(iii)  is  corrected  to  read  as  follows: 

§1951.911    Preservation  Loan  Service 
Programs. 

(a)  •  *  • 

(7)  •  •  • 

(iii)  The  property  will  be  offered  on 
eligible  terms  (if  the  purchaser  is 
eligible  in  accordance  with  subpart  A  of 
Part  1943  of  this  chapter)  and  a  credit 
sale  processed  in  accordance  with 
Subpart  C  of  Part  1955  of  this  chapter 
or  NP  terms  in  accordance  with  Subpart 
J  of  Part  1951  of  this  chapter.  The 
interest  rate  will  be  the  current  rate  set 
forth  in  Exhibit  B  of  FmHA  Instruction  * 
440.1  (available  in  any  FmHA  office). 

Dated:  November  19, 1993. 
Bob  Nasli. 

VndsT  SecmUayjat  Small  Community  and 
Rural  Development. 

(FR  Doc  93-29879  Piled  12-7-93;  8:45  am) 
BHJJNG  CODE  9410-07-U 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  303 
RIN  3064-AB19 

Applications,  Requests,  Submittals, 
Delegations  of  Authority,  and  Notices 
Required  to  be  RIed  by  Statute  or 
Regulation 

AGENCY:  Federal  Deposit  Insurance 
Corporation  (FDIC). 
ACTION:  Final  rule. 

SUMMARY:  The  FDIC  is  amending  its 
regulations  concerning  applications  and 
notices  by  savings  associations.  The 
amendments  conform  the  definitions  of 
"significant  risk"  and  "equity  security" 
to  the  definitions  of  those  terms  found 
in  the  FDICs  regulations  entitled, 
"Activities  and  Investments  of  Insured 
State  Banks",  and  allow  insured  state 
savings  associations  to  conduct 
activities  and  make  investments  without 
the  FDICs  prior  approval  provided  that 
the  activities  and/or  investments  were 
found  to  be  permissible  for  federal 
savings  associations  imder  an  order  or  a 
written  interpretation  issued  by  the 
Office  of  Thrift  Supervision.  This 


change  also  places  insured  state  savings 
associations  on  a  par  with  the  treatment 
accorded  insured  state  banks  under 
FDICs  regulations. 

EFFECTIVE  DATE:  The  final  amendment  is 
effective  December  8, 1993. 
FOR  FURTHER  MFORMATION  CONTACT: 
Pamela  E.F.  LeCren,  Senior  Counsel, 
(202)  898-3730.  Legal  Division,  FDIC, 
550  17th  Street,  NW.,  Washington.  DC 
20429  or  Curtis  L  Vaughn,  Examination 
Specialist.  (202)  898^759.  Division  of 
Supervision.  FDIC,  550  17th  Street, 
NW.,  Washington,  DC  20429. 
SUPPI.EMENTARY  MFORMATKM:  Sections 
18(m)  and  28  were  added  to  the  Federal 
Deposit  Insurance  Act  (FDI  Act,  12 
U.S.C.  1831e,  1828(m))  on  August  8, 

1989  as  part  of  the  Financial  Institutions 
Reform-,  Recovery,  and  Enforcement  Act 
of  1989  (FIRREA,  Pub.  L  101-73, 103 
Stat.  183).  In  brief,  section  18(m) 
provides  that,  with  certain  exceptions, 
any  insured  savings  association  must 
notify  the  FDIC  and  the  Office  of  Thrift 
Supervision  (OTS)  at  least  30  days  prior 
to  establishing  or  acquiring  a  sulisidiary 
and  at  least  30  days  prior  to  electing  to 
conduct  a  new  activity  through  a 
subsidiary.  The  FDIC  is  also  authorized 
to  prohibit  by  regulation  or  order  any 
specific  activity,  act  or  practice 
conducted  by  an  insured  savings 
association  that  the  FDIC  determines 
will  pose  a  serious  threat  to  either  the 
Bank  Insurance  Fund  (BIF)  or  the 
Savings  Association  Insurance  Fund 
(SAIF).  Section  28  of  the  FDI  Act  deals, 
in  part,  with  the  activities  and  equity 
investments  of  state  chartered  savings 
associations  and  the  investment  by  state 
or  federal  savings  associations  in  "junk 
bonds".  In  brief,  state  savings 
associations  are  prohibited  from 
engaging  as  principal  after  January  1, 

1990  in  any  activity  of  a  type  or  In  an 
amoimt  that  is  not  permissible  for 
federal  savings  associations  unless  the 
FDIC  determines  that  the  activit)'  poses 
no  significant  risk  to  the  affected 
deposit  insurance  fund  and  the  savings  - 
association  is,  and  continues  to  be.  In 
comphance  with  the  fully  phased-in 
capital  standards  prescribed  for  savings 
associations  under  section  5(t}  of  the 
Home  Owners'  Loan  Act  (HOLA,  12 
U.S.C.  1464(t)).  State  savings 
associations  are  also  Umited  to  making 
equity  investments  that  are  permissible 
for  federal  savings  associations.  Equity 
investments  in  service  corporatitms  that 
would  otherwise  be  impermissible  for 
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federal  savings  associations  can  be  made 
if  a  state  savings  association  meets  its 
fully  phased-hi  capital  requirements 
and  the  FDIC  finds  that  the  investment 
will  not  pose  a  significant  risk  to  the       ^ 
affected  deposit  insurance  fund  based 
either  on  the  activity  to  be  conducted  by 
the  service  corporation  or  the  amount  to 
be  invested 

On  December  12. 1989  the  FDIC's 
Board  of  Directors  adopted  interim  final 
regulations  implementing  sections 
18(m)  and  28  of  the  FDI  Act,  new 
§  303.13  (12  CFR  303.13)  (54  FR  53540. 
December  29. 1989).  Those  regulations 
were  subsequently  adopted  in  Rnal  on 
September  11,  1990  (55  FR  38037, 
September  17, 1990).  Among  other 
things,  the  final  regulations; 

(IjLook  to  statute,  OTS  regulations, 
and  official  OTS  regulatory  and  thrift 
bulletins  to  determine  what  activities 
and  investments  are  permissible  for 
federal  savings  associations 
(§  303.13(b)(1)).  (d)(1).  (d)(2); 

(2)  Define  the  term  "equity  security" 
to  mean  "any  stock,  certificate  of 
interest  or  participation  in  any  profit- 
sharing  agreement,  collateral-trust 
certificate,  preorganization  certificate  or 
subscription,  transferable  share, 
investment  contract,  or  voting-trust 
certificate:  any  security  immediately 
convertible  at  the  option  of  the  holder 
without  payment  of  substantial 
additional  consideration  into  such  a 
security;  any  security  carrying  any 
warrant  or  right  to  subscribe  to  or 
purchase  any  such  security;  and  any 
certificate  of  interest  or  participation  in, 
temporary  or  interim  certificate  for.  or 
receipt  for  any  of  the  foregoing 

(§  303.13(a)(6))";  and 

(3)  Indicate  that  a  "significant  risk"  is 
considered  to  be  present  "whenever  it  is 
likely  that  any  insurance  fund 
administered  by  the  FDIC  may  suffer 
any  loss  whatever"  (§  303.13(a)(9)). 

In  November.  1992.  the  FDIC  adopted 
final  regulations  governing  the  equity 
investments  of  insured  state  banks.  (12 
CFR  part  362,  57  FR  53213,  November 
9. 1992).  Part  362  implements  section  24 
of  the  FDI  Act  (12  U.S.C.  1831a)  as 
added  by  the  Federal  Deposit  Insurance 
Corporation  Improvement  Act  of  1991 
(FDIOA,  Pub.  L.  102-242, 105  Stat. 
2236).  Section  24  of  the  FDI  Act,  which 
governs  the  activities  and  equity 
investments  of  insured  state  banks,  is 
very  similar  to  section  28  of  the  FDI  Act 
and  was  in  many  ways  modeled  after 
section  28.  In  brief,  subject  to  certain 
statutory  exceptions,  section  24 
prohibits  insured  state  banks  and  their 
majority  owned  subsidiaries  from 
engaging  as  principal  in  activities  that 
are  not  [>ermissible  for  a  national  bank 
or  a  subsidiary  of  a  national  bank  unless 


the  state  bank  meets  its  capital 
requirements  and  the  FDIC  determines 
that  the  activity  does  not  pose  a 
significant  risk  to  the  deposit  insurance 
fund.  Similarly,  insured  state  banks  may 
not  make  any  equity  investments  that 
are  not  permissible  for  national  banks 
unless  those  investments  are  excepted 
under  the  statute. 

Part  362  as  adopted  in  final  by  the 
FDIC  differs  in  a  number  of  ways  from 
§  303.13.  To  some  extent,  the  differences 
result  from  differences  in  the  statutory 
language  of  the  two  underlying 
provisions.  Other  differences  are  not 
required  by  statute  On  May  3,  1993,  the 
FDIC  requested  comment  on  whether 
§  303.13  should  be  amended  to  conform 
to  part  362  to  the  extent  that  the 
language  of  the  two  statutory  provisions 
does  not  bar  such  a  change  being  made. 
Three  differences  between  part  362  and 
§  303.13  were  identified:  the  definition 
of  equity  security,  the  definition  of 
significant  risk,  and  what  constitutes 
evidence  of  what  is  a  permissible 
activity  or  equity  investment  for  a 
federal  savings  association. 

As  indicated  above,  §  303.13  looks  to 
statute,  OTS  regulations,  and  OTS 
regulatory  and  thrift  bulletins  to 
determine  what  is  permissible  for  a 
federal  savings  association.  Part  362  on 
the  other  hand  provides  that  any 
investment  authorized  for  national 
banks  under  the  National  Bank  Act  (12 
U.S.C.  21  et  seq.)  or  any  other  statute 
will  be  considered  permissible  for  a 
national  bank.  What  is  more, 
investments  expressly  recognized  as 
permissible  in  regulations,  official 
bulletins  or  circulars  issued  by  the 
Office  of  the  Comptroller  of  the 
Currency  (OCC)  or  any  order  or 
interpretation  issued  in  writing  by  the 
OCC  will  be  accepted  as  permissible  for 
state  banks.  The  preamble 
accompanying  part  362  when  the 
regulation  was  adopted  in  final 
indicated  that: 

Written  staff  opinions  will  be  considered  to 
evidence  the  position  of  the  Office  of  the 
Comptroller  of  the  Currency  so  long  as  the 
opinion  is  considered  to  be  valid  by  the 
Office  of  the  Comptroller  of  the  Currency. 
Thus  an  opinion  will  not  be  recognized  if  it 
is  not  the  current  opinion  of  the 
Comptroller's  Office,  i.e.,  it  is  no  longer 
considered  valid,  the  opinion  is  overruled  by 
the  Office  of  the  Comptroller  of  the  Currency, 
or  the  opinion  is  found  by  a  court  of  law  to 
be  incorrect.  Even  though  staff  opinions  are 
not  necessarily  binding  on  the  Comptroller  of 
the  Currency,  the  FDIC  is  satisfied  that  they 
embody  the  current  opinion  of  the  Office  of 
the  Comptroller  of  the  Currency  and  that  to 
not  recognize  them  would  m  fact 
unnecessarily  put  state  banks  at  a 
disadvantage.  State  banks  should  note  that 
the  FDIC  will  generally  expect  any 


conditions  or  restrictions  set  out  in  the 
Comptroller  of  the  Currency's  regulations, 
bulletins,  circulars,  and  staff  opinions  to  be 
met  if  the  equity  investment  is  to  be 
considered  permissible  under  part  362  when 
made  by  state  banks  (57  FR  53219. 
November"*;  T992) 

Thus,  under  §  303.13  as  originally 
adopted  in  final,  a  state  savings 
association  could  not  look  to  any  OTS 
order  or  written  interpretation  as  a  basis 
for  determining  that  a  particular  activity 
or  investment  is  permissible  for  a 
federal  savings  association,  whereas  a 
state  bank  may  take  orders  and  written 
interpretations  into  account  when 
determining  what  is  permissible  for  a 
national  bank. 

The  definitions  of  "equity  security"  as 
contained  in  part  362  and  §  303.13  are 
identical  with  one  exception.  Under 
part  362,  adjustable  rate  preferred  stock 
and  money  market  auction  rate 
preferred  stock  are  excluded  from  the 
definition  of  equity  security  Section 
303.13  as  originally  adopted  did  not 
contain  this  exception.  The  following 
explanation  for  the  exclusion  appeared 
in  the  preamble  accompanying  part  362 
when  the  regulation  was  adopted  in 
final. 

The  FDIC  received  15  comments 
addressing  the  issue  of  whether  the 
regulation  should  exclude  from  the  definition 
of  equity  security  investment  grade  preferred 
stock  and  other  preferred  stock  issues  that  are 
very  debt  like.  The  comments  focused  on  two 
categories  of  preferred  stock,  money  market 
preferred  stock  and  adjustable  rate  preferred 
stock.  Adjustable  rate  preferred  stock  refers 
to  shares  for  which  dividends  are  established 
contractually  by  a  formula  in  relation  to 
Treasury  rates  or  other  readily  available 
interest  rate  levels.  Money  market  preferred 
stock  refers  to  those  issues  in  which 
dividends  are  established  through  a  periodic 
auction  process  that  establishes  yields  in 
relation  to  short  term  rates  paid  on 
commercial  paper  issued  by  the  same  or  a 
similar  company.  Dividends  are  not  declared 
by  the  issuer's  board  and  the  credit  quality 
of  the  issuer  determines  the  value  of  the 
stock.  Money  market  preferred  shares  are 
sold  at  auction  rather  than  on  a  national 
securities  exchange. 

The  FDIC  agrees  after  reviewing  the 
comments  that  money  market  (auction  rate) 
preferred  stock  and  adjustable  preferred  stock 
are  essentially  substitutes  for  money  market 
investments  such  as  commercial  paper  and 
are  closer  in  their  characteristics  to  debt  than 
to  equity.  The  final  regulation  therefore  has 
been  amended  to  specifically  exclude  money 
market  preferred  stock  and  adjustable 
preferred  stock  from  the  definition  of  equity 
investment.  As  a  result,  such  investments  are 
not  subject  to  the  provisions  of  §  362.3(a)  of 
the  final  regulation.  Investing  in  such 
instruments  will  be  an  "activity"  for  the 
purposes  of  section  24.  Whether  or  not  a  state 
bank  may  continue  to  make  such  investments 
after  December  19, 1992  will  depend,  among 


otbtr  things,  on  whether  s  natior.al  bank 
could  make  a  similar  investment.  (57  FR 
5321»-19.  November  9. 1992). 

Thus,  for  the  purposes  of  part  362, 
money  market  preferred  stock  and    , 
ad|)ustable  rate  preferred  stock  are  not 
considered  to  be  equity  securities.  If  a 
national  bank  could  not  engage  in  the 
activity  of  investing  in  such 
ini  ^ments,  a  state  bank  could  possibly 
dol  so  provided  that  the  FDIC  determines 
that  the  investment  will  not  pose  a 
significant  risk  to  the  fund  and  provided 
that  the  state  bank  meets  its  capital 
requirements.  Under  §  303.13  as 
currently  worded,  mctney  market 
preferred  stoci  and  adjustable  rate 
preferred  stock  are  considered  to  be 
equity  securities.  If  a  federal  savings 
association  cannot  invest  in  such 
instruments,  a  state  savings  a.ssoci8tion 
simply  may  not  do  so. 

Finally,  under  §  303.13  as  currently 
worded,  "significant  risk"  is  present 
whenever  it  is  likely  that  any  insurance 
fund  administered  by  the  FDIC  may 
suffer  any  loss  whatever.  Under  part 
362,  significant  risk  to  the  deposit 
iniiirance  fund  is  understood  to  be 
present  whenever  there  is  a  high 
probability  that  any  insurance  fund 
administered  by  the  FDIC  may  suffer  a 
loss.  The  definition  of  significant  risk  as 
originally  proposed  for  the  purposes  of 
part  362  was  identical  to  the  language 
presently  found  in  §  303.13  As  a  result 
of  concerns  expressed  during  the  public 
comment  period  that  the  definition  did 
not  take  into  account  the  plain  meaning 
of  the  word  significant  and  concerns 
that  any  investment  made  by  a  bank 
could  lead  to  some  loss,  the  language  in 
part  362  was  modified  slightly.  The 
purpose  of  the  modification  was  to 
"remove  the  implication  that  because  an 
investment  or  activity  cannot  be  said  to 
be  "riskless"  under  all  circumstances 
the  FDIC  will  determine  that  the 
in\-estment  or  activity  will  pose  a 
significant  risk  of  loss  to  the  fund". 
"The  emphasis  is  properly  whether 
there  is  a  high  degree  of  likelihood, 
under  all  of  the  circumstances,  that  an 
investment  or  activity  by  a  particular 
bank,  or  by  banks  in  general  in  a  given 
market  or  region,  may  ultimately 
produce  a  loss  to  either  of  the  funds." 
(57  FR  53220,  November  9. 1992). 

As  indicated  above,  the  FDIC 
proposed  amending  §  303.13  to  conform 
the  definitions  of  significant  risk  and 
equity  security  to  those  found  in  part 
362  and  proposed  to  allow  state  savings 
associations  (like  their  counterpart  state 
batiks]  to  lock  to  orders  and  written 
interpretations  in  determining  what 
activities  and  Investments  require  the 
FDIC's  prior  approval.  Comment  was 
invited  on  whether  it  is  appropriate  to 


make  the  above  described  changes  and 
whether  any  other  differences  between 
S  303.13  and  part  362  should  be 
eliminated.  Commentors  were 
reminded,  that  when  responding  to  this 
question,  they  should  keep  in  mind  that 
the  FDIC  is  constrained  by  the  statutory 
language  of  section  24  and  section  28  of 
the  FDI  Act  and  that  the  FDIC  may  not 
be  able  to  amend  the  regulations  so  that 
they  are  identical. 

The  FDIC  received  two  comments  in 
response  to  the  proposed  amendment; 
one  in  writing  and  one  by  telephone. 
The  UTitten  comment  was  from  a 
national  trade  association  which 
represents  more  than  2,000  savings  and 
community  financial  institutions  whose 
total  assets  exceed  $800  billion.  The 
trade  association  supported  the 
amendment  because  the  changes  would 
be  beneficial  to  state  savings 
associations.  The  comment  specifically 
indicated  that  §  303.13  and  part  362 
should  be  as  similar  as  possiole;  orders 
and  interpretations  are  appropriately 
relied  upon  as  evidence  of  what  is 
permissible  for  a  federal  savings 
association  as  orders  and  interpretations 
represent  the  ongoing  refinement  of  the 
application  of  statute  and  regulations; 
and  that  the  change  in  the  definition  of 
significant  risk  is  important  in  order  to 
ensure  that  the  standard  is  not  overly 
broad.  The  telephone  comment,  which 
came  from  a  staff  member  of  the  Senate 
Banking  Committee,  objected  to  the 
proposed  change  in  the  definition  of 
significant  risk.  The  commentor 
indicated  that,  in  his  opinion,  the 
change  would  inappropriately  lower  the 
standard  which  the  statute  requires  the 
FDIC  to  employ  in  determining  whether 
a  particular  activity  presents  a 
significant  risk  to  the  fund. 

After  considering  the  comments,  the 
Board  of  Directors  has  determined  to 
adopt  the  proposed  amendment  in  final 
without  any  change.  It  is  the  Board's 
considered  opinion  that  the  change  in 
the  definition  of  significant  risk  to  the 
fund  does  not  represent  a  substantive 
change  from  the  existing  definition  nor 
that  Ae  change  lowers  the  standard 
under  which  the  FDIC  is  to  determine 
whether  a  particular  activity  may  be 
conducted  by  a  state  savings     • 
association.  As  indicated  in  the 
preamble  accompanying  the  proposed 
amendment,  the  language  change  is 
simply  designed  to  alleviate  fears  that 
the  regulation  establishes  a  standard 
that  is  impossible  to  meet  because  no 
activity  can  be  said  to  be  totally  riskless 
under  all  circumstances.  The  emphasis 
in  the  FDIC's  view  is,  rather,  whether 
the  probability  is  high  that  a  loss  to  the 
fund  may  occur.  The  loss  itself  need  not 


be  significant  in  amount  in  comparison 
to  the  fund.      , 

The  final  amendment  is  effective 
immediately  upon  pubbcation  in  the 
Federal  Register.  Tbe  requirement 
under  the  Administrative  Procedure  Act 
(5  U.S.C.  553)  to  publish  a  substantive 
rale  not  less  than  30  days  prior  to  its 
effective  data  is  being  waived  pursuant 
to  the  authority  of  section  553(d)(1) 
which  allows  such  waiver  in  the  case  of 
a  substantive  rule  which  relieve*  a 
restriction.  The  exception  is  applicable 
))i  that  the  amendments  alleviate  the 
need  for  state  savings  associations  to  in 
some  instances  file  an  application  with 
the  FDIC  prior  to  qpnductlng  certain 
activities.  Additioaaily,  the 
amendments  will  allow  certain  equity 
investments  that  may  not  have  been 
permissible  prior  to  the  amendments 

Regulatory  Flexibility  Analysis 

The  final  amendment  does  not  create 
or  add  to  any  existing  recordkeeping  or 
reporting  requirement.  Nor  does  the 
amendment  require  any  state  savings 
association  to  hire  additional 
specialized  personnel  in  order  to 
comply  with  the  requirements  of 
§  303  13,  establish  any  computer 
tracking  system,  or  take  any  other 
measure  for  the  purposes  of  compliance 
that  would  be  burdensome  on  savings 
associations  in  general.  Tberefore,  the 
FDIC  does  not  anticipate  that  the  final 
amendment  will  cau.se  any  institution, 
regardless  of  size,  any  additional  costs. 
As  that  is  the  case,  It  Is  not  likely  that 
the  final  amendment  will  present  an 
economic  burden  on  small  institutions 
as  a  result  of  such  institutions  being 
more  likely  to  incur  an  added  economic 
burden  in  attempting  to  comply  with 
the  regulation.  The  final  amendment 
will  in  fact. in  some  instances  eliminate 
the  need  for  state  savings  associations  to 
seek  the  FDIC's  approval  before 
conducting  certain  activities  and  in 
some  instances  will  afford  state  savings 
associations  greater  flexibility  in  their 
investments  than  presently  afforded 
under  the  regulation.  The  FDIC's  Board 
of  Directors  therefore  does  hereby 
certify  pursuant  to  5  U.S.C.  605  that  the 
final  amendment  does  not  have  a 
significant  economic  Impact  en  a 
significant  numoer  of  small  entities 

List  of  Subjects  in  12  CFR  Part  303 

Administ-'ative  practice  and 
procedure,  Authority  delegations 
(Government  agencies),  Bank  deposit 
insurance.  Banks,  banking.  Insured 
depository  institutions,  Reponing  and 
recordkeeping  requirements,  Savings 
associations. 

In  consideration  of  the  foregoing,  the 
FDIC  hereby  amends  chapter  Ul  of  title 
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12  of  tbb  Ck)de  of  Federal  Regulations  by 
amending  part  303  as  follows: 

PAFTT  303— APPUCATIONS, 
REQUESTS,  SUBMnTALS. 
DELEQAT10NS  OF  AUTHORITY,  AND   ^ 
NOTICES  REQUIRED  TO  BE  RLED  BY 
STATUTE  OR  REGULATION 

1.  The  authority  citation  for  part  303 
continues  to  read  as  follows: 

Authority:  12  U.S.C  378, 1813. 1815. 1816. 
161 7(j).  1818, 1819  ("Seventh"  and  "Tenth"). 
1828, 1831(e).  1831(o);  15  U.S.C  1607. 

§303.13    (AmandMll 

2.  Section  303.13(a)(6)  is  amended  by 
adding  "(other  than  adjustable  rate 
preferred  stock  and  money  market 
(auction  rate)  preferred  stock)"  after  the 
word  "stock". 

3.  Section  303.13  is  amended  by 
revising  paragraph  (a)(9)  to  read  as 
follows: 

S  303.13    Applications  and  notioM  by 
savings  associations. 

(a)-   •   • 

(9)  A  significant  risk  is  understood  to 
be  present  whenever  there  is  a  high 
probability  that  any  insiuance  fund 
administered  by  the  FDIC  may  suffer  a 
loss. 


§303.13    [Amanded] 

4.  Section  303.13(b)(1)  introductory 
text  is  amended  by  removing  the  first 
sentence  and  adding  in  its  place  "After 
January  1, 1990,  no  state  savings 
association  may  directly  engage,  other 
than  as  agent  on  behalf  of  its  customers, 
in  an  activity  that  is  not  expressly 
authorized  for  federal  savings 
associations  by  the  Home  Owners'  Loan 
Act  (12  U.S.C.  1461  et  seq.)  or  any  other 
statute,  regulations  issued  by  the  Office 
of  Thrift  Supervision  (OTS).  official 
OTS  Regulatory  or  Thrift  Bulletins,  or 
any  order  or  interpretation  issued  in 
writing  by  OTS  unless  the  state  savings 
association  obtains  the  approval  of  the 
FDIC";  and  by  removing  "the  Home 
Owners'  Loan  Act  (HOLA)"  where  it 
appears  In  the  second  sentence  and 
adding  in  its  place  "HOLA". 

5.  Section  303.13(d)(1)  introductory 
text  is  amended  by  removing  the  first 
sentence  and  adding  in  its  place  "No 
state  savings  association  may  directly 
acquire  or  retain  any  equity  investment 
after  August  9, 1989  of  a  type  or  in  an 
amoimt  that  is  not  expressly  authorized 
for  federal  savings  associations  by 
HOLA.  regulations  Issued  by  OTS, 
official  OTS  Regulatory  or  Thrift 
Bulletins,  or  any  order  or  interpretation 
issued  in  writing  by  OTS.". 

6.  Section  303.13(d)(2](i)  is  amended 
by  removing  "statute  or  by  regulation 


adopted  by  OTS,  or  an  official  OTS 
Regulatory  or  Thrift  Bulletin 
interpreting  such  statutes  and 
regulations"  where  it  appears  in  the  first 
sentence  and  adding  the  following, 
"HOLA  or  any  other  statute,  regulations 
issued  by  OTS,  official  OTS  Regulatory 
or  Thrift  Bulletins,  or  any  order  or 
interpretation  issued  in  writing  by 
OTS". 

By  Order  of  the  Board  of  Directors. 

Dated  at  Washington.  DC  this  30th  day  of 
November.  1993. 

Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feidman. 
Deputy  Executive  Secretary. 
(FR  Doc.  93-29776  Filed  12-7-93;  8:45  am) 
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12  CFR  Part  332 
RIN  3064-AA01 

Powers  Inconsistent  With  Purposes  of 
Federal  Deposit  Insurance  Law 

AGENCY:  Federal  Deposit  Insurance 
Corporation  (FDIC). 
ACTION:  Final  rule. 

SUMliURY:  The  FDIC  is  removing  its 
regulations  which,  subject  to  certain 
exceptions,  prohibit  a  state  nonmember 
insured  bank  bom  doing  a  surety 
business;  insuring  the  fidelity  of  others; 
engaging  in  the  insuring,  guaranteeing 
or  certifying  of  titles  to  real  estate;  and 
guaranteeing  the  obligations  of  others. 
This  action  is  being  taken  as,  in  the 
FDIC's  opinion,  new  section  24  of  the 
Federal  Deposit  Insurance  Act  (FDI  Act) 
effectively  covers  this  area.  That  section 
of  the  FDI  Act  limits  the  "as  principal" 
activities  of  insured  state  banks  to  the 
activities  permissible  for  national  banks 
unless  a  state  bank  obtains  the  FDIC's 
consent. 

EFFECTIVE  DATE:  The  final  regulation  is 
effective  December  8, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  L.  Vaughn,  Examination 
Specialist.  (202)  898-6759.  Shirley  K. 
Basse,  Review  Examiner,  (202)  898- 
6815,  or  Cheryl  A.  Steffen,  Review 
Examiner,  (202)  898-6768,  Division  of 
Supervision,  FDIC,  550  17th  Street, 
NW.,  Washington,  DC,  20429;  Pamela 
E.F.  LeCren,  Senior  Counsel,  (202)  898- 
3730,  or  Grovetta  N.  Gardineer,  Senior 
Attorney,  (202)  898-3905,  Legal 
Division.  FDIC,  550  17th  Street,  NW., 
Washington,  DC,  20429;  or  David  K. 
Home,  Financial  Economist,  (202)  898- 
3981,  Division  of  Research  and 
Statistics,  FDIC,  550  17th  Street.  NW., 
Washington,  DC,  20429. 
SUPPLEMENTARY  INFORMATION:  Part  332  of 
the  FDIC's  regulations  (12  CFR  part 


332),  "Powers  Inconsistent  with 
Purposes  of  Federal  Deposit  Insurance 
Law",  prohibits  any  state  nonmember 
insured  bank  (except  a  District  bank) 
from  exercising  or  assuming  the  power 
to: 

(1)  Do^'Stuety  business; 

(2)  Insure  the  fidelity  of  others; 

(3)  Engage  in  the  insuring, 
guaranteeing  or  certifying  of  titles  to  real 
estate;  or 

(4)  Guarantee  or  become  surety  upon 
the  obligations  of  others  except  as 
provided  in  §  347.3(c)(1)  of  the  FDIC's 
regulations  (12  CFR  347.3(c)(1)). 

Section  347.3(c)(1)  provides  that  a 
bank's  foreign  branches  may  guarantee 
customer's  debts  or  otherwise  agree  for 
their  benefit  to  make  payments  on  tlie 
occturence  of  readily  ascertainable 
events  if  the  guarantee  or  agreement 
specifies  the  branch's  maximum 
monetary  liability.  The  guarantee  or 
agreement  shall  be  combined  with  all 
standby  letters  of  credit  and  loans  for 

fiurposes  of  applying  any  limitation  on 
oans  that  the  bank  may  make. 

The  general  prohibition  found  in  part 
332  does  not  apply  to  acceptances, 
endorsements,  or  letters  of  credit  made 
or  issued  in  the  usual  course  of  the 
banking  business.  Nor  does  the 
prohibition  apply  in  the  case  of  check 
guaranty  card  programs,  customer- 
sponsored  credit  card  programs,  and 
simileir  arrangements  in  which  a  bank 
undertakes  to  guarantee  the  obligations 
of  individuals  who  are  its  retail  banking 
deposit  customers  provided  that  the 
bank  establishes  the  creditworthiness  of 
the  individual  before  undertaking  to 
guarailT6e  his/her  obligations. 
Additionally,  any  such  arrangement  to 
which  any  of  the  bank's  principal 
shareholders,  directors,  or  executive 
officers  are  a  party  must  be  in 
compliance  with  applicable  provisions 
of  Federal  Reserve  Board  Regulation  O 
(12  CFR  part  215)  which  pertains  to 
loans  to  insiders. 

Over  the  years  the  FDIC  has 
recognized  two  interpretive  exceptions 
to  the  general  prohibition  on  a  bank 
acting  as  a  surety  or  guaranteeing  the 
obligations  of  others: 

(1)  If  the  bank  has  a  segregated 
deposit  sufficient  in  amount  to  cover  the 
bank's  potential  liability;  or 

(2)  If  the  bank  has  a  substantial 
interest  in  the  performance  of  the 
transaction. 

Part  332  was  adopted  by  the  FDIC  in 
1946  and  has  remained  essentially 
unchanged  since  then  except  for  the 
addition  of  the  language  allowing  for 
check  guaranty  programs  and  customer- 
sponsored  credit  caid  programs. 
Because  of  recent  legislative  changes. 


^e  FDIC  proposed  to  eliminate  part  332 
()58  FR  6448,  January  29, 1993). 
1  On  December  19. 1991,  President 
(Beorge  Bush  signed  into  law  the  Federal 
Oeposit  Insurance  Corporation 
knprovement  Act  of  1991  (FDICIA,  Pub. 
102-242,  105  Stat.  2236).  Section  303 
f  FDICIA  added  section  24  to  the 
ederal  Deposit  Insurance  Act, 
'[Activities  of  Insured  State  Banks"  (FDI 
ct.  12  U.S.C.  1831a).  With  certain 
xceptions,  section  24  of  the  FDI  Act 
mits  the  activities  and  equity 
vestments  of  state  chartered  insured 
tjianks  to  the  activities  and  equity 
ihvestments  that  are  permissible  for 
National  banks.  The  portions  of  section 
^4  dealing  with  equity  investments  were 
0ffective  upon  enactment,  December  19, 
1991.  The  remaining  portions  of  section 
4  dealing  with  activities  of  insured 
ate  banks  and  their  majority-owned 
lubsidiaries  became  effective  December 
9,  1992. 

Section  24(a)  (12  U.S.C.  1831a(a)) 
rovides  that  after  December  19. 1992. 
o  insured  state  bank  may  engage  as 
rincipal  in  any  type  of  activity  that  is 
ot  permissible  for  a  national  bank 
linless  the  bank  meets,  and  continues  to 
ipeet,  the  applicable  capital  standards 
prescribed  by  the  appropriate  federal 
banking  agency  and  the  FDIC 
determines  that  the  activity  would  not 
pose  a  significant  risk  to  the  deposit 
insurance  fund  of  which  the  bank  is  a 
member. 

The  FDIC  is  precluded  by  section  24 
from  allowing  any  insured  state  bank  to 
underwrite  insurance  if  a  national  bank 
could  not  do  so.  This  general 
prohibition  does  not  apply,  however,  in 
the  case  of:  (1)  Any  insured  state  bank, 
and  any  subsidiary  of  an  insured  state 
bank,  that  provided  insurance  on  or 
before  September  30, 1991  which  was 
reinsured  in  whole  or  in  part  by  the 
Federal  Crop  Insurance  Corporation  (see 
section  24(b)(2))  or  (2)  any  well- 
capitalized  bank  that  was  lawfully 
providing  insurance  as  principal  on 
November  21, 1991  (see  section 
24(d)(2)(B)).  The  insurance 
underwriting  activities  of  a  bank 
covered  by  paragraph  (d)(2)(B)  of 
section  24  (12  U.S.C.  1831a(d)(2)(B))  are 
limited  under  the  exception,  however, 
to  providing  insurance  of  the  same  type 
to  residents  of  the  state  in  which  the 
bank  was  underwriting  insurance  on  the 
relevant  date,  individuals  employed  in 
that  state,  and  any  person  to  whom  the 
bank  has  provided  insurance  without 
interruption  since  such  person  resided 
in  or  was  employed  in  that  state. 

The  FDIC  adopted  final  regulations 
(12  CFR  part  362)  implementing  the 
equity  investment  restrictions  of  section 
24  on  October  27, 1992  (57  FR  53213, 


November  9, 1992)  and  is  today 
elsewhere  in  the  Federal  Register 
adopting  a  final  amendment  to  part  362 
which  implements  the  activity 
restrictions  of  section  24. 

In  proposing  to  eliminate  part  332 
from  the  FDIC's  regulations  the  Board  of 
Directors  noted  that  due  to  the  statutory 
prohibitions  contained  in  section  24 
pertaining  to  insurance  underwriting 
there  may  no  longer  be  a  need  to  retain 
part  332  as  part  of  the  FDIC's 
regulations.  This  may  be  especially  true 
since  the  FDIC  has  been  given  a  specific 
statutory  charge  to  review  and  approve 
any  as  principal  activity  that  an  insured 
state  bank  may  wish  to  conduct  if  that 
activity  is  not  permissible  for  a  national 
bank.  The  preamble  accompanying  the 
proposal  indicated  that  removing  part 
332  would  eliminate  the  confusion  that 
may  otherwise  be  created  as  a  result  of 
any  overlap  between  part  332  and 
section  24.  The  preamble  went  on  to 
indicate  that  if  part  332  is  eliminated, 
the  question  of  whether  or  not  an 
insured  state  bank  may  conduct  any  of 
the  activities  presently  listed  in  part  332 
will  be  resolved  under  the  provisions  of 
section  24  and  part  362.'  If  an  activity 
IS  one  that  is  not  permissible  for  a 
national  bank,  the  state  bank  will  not  be 
permitted  to  engage  in  the  activity 
unless  it  meets  its  capital  requirements 
and  the  FDIC  finds  that  the  activity  will 
not  pose  a  significant  risk  to  the  deposit 
insurance  fund. 

The  Board  of  Directors  was  of  the 
opinion  that  the  removal  of  part  332 
should  not  have  an  adverse  effect  on  the 
deposit  insurance  fund.  Comment  was 
requested,  however,  as  to  whether  there 
is  the  possibility  that  some  activities 
currently  prohibited  by  part  332  would 
not  be  subject  to  the  FDIC's  review 
under  part  362  in  which  case  the 
removal  of  part  332  would  allow  some 
activities  to  go  forward  which  have  been 
prohibited  under  the  FDIC's  regulations 
for  many  years.  Although  the  FDIC 
asked  for  comment  on  this  area,  it  was 
the  FDIC's  opinion  at  the  time  the 
proposal  was  published  that  that 
possibility  is  limited.  For  example:  (1) 
National  banks  are  permitted  by 
regulations  of  the  Office  of  the 
Comptroller  of  the  Ciurency  (OCC)  to 
act  as  surety  or  guarantor  of  the 
obligations  of  others  if  the  bank  holds  a 
segregated  deposit  or  the  bank  has  a 
substantial  interest  in  the  transaction, 
and  (2)  section  24  prohibits  a  state  bank 


<  Insured  state  banlis  are  reminded  that  the  FDIC 
has  adopted  in  final  an  amendment  to  part  362 
elsewh«e  in  today's  Federal  Regiater.  That  final 
amendment,  among  other  things,  carries  over  the 
exceptions  from  Pan  332  pertaining  to  guarantees 
t)y  foreign  branches  of  U.S.  banks  and  customer- 
sponsored  credit  card  programs. 


from  insuring  the  fidelity  of  others  (it  is 
after  all  insurance  imderwriting)  except 
to  the  extent  that  a  national  bank  may 
be  able  to  itself  underwrite  the  fidelity 
of  others.  Lastly,  the  Board  of  Directors 
observed  that  to  the  extent  that  any  gap 
would  be  created  by  removing  Part  332. 
it  is  worthy  of  note  that  Congress  did 
not  itself  opt  to  restrict  state  banks  from 
engaging  in  activities  that  are 
permissible  for  national  banks.^ 

The  FDIC  received  four  comments  on 
the  proposed  removal  of  part  332.  Two 
of  the  comments  recommended  that  the 
FDIC  adopt  the  proposal  and  voiced  the 
opinion  that  the  removal  of  part  332 
from  the  FDIC'^ regulations  would  not 
create  a  regulatory  gap  which  would 
endanger  the  deposit  insurance  funds. 
The  remaining  two  comments  objected 
to  the  removal  of  part  332.  One  of  the 
latter  specifically  raised  concerns  about 
a  bank  underwriting  title  insurance. 
This  comment  indicated  that  removmg 
part  332  would  allow  state  banks  to 
underwrite  title  insurance  (if  it  is 
determined  that  a  national  bank  may  do 
so)  and  that  that  result  is  contrary  to  the 
poUcy  followed  by  the  FDIC  for  many 
years.  This  comment  observed  that  the 
FDIC  had  not  offered  any  justification 
for  such  a  change  in  policy  and 
indicated  that  certain  risks  would  be 
posed  to  the  deposit  insurance  funds  if 
state  banks  are  allowed  to  directly,  or 
indirectly  through  a  subsidiary, 
underwrite  title  insurance. 

After  carefully  weighing  the 
comments,  the  FDIC  has  decided  to 
proceed  with  the  removal  of  part  332 
from  the  FDIC's  regulations.  In  the 
Board's  opinion,  the  adoption  of  section 
24  of  the  FDI  Act  by  the  congress 
embodies  a  strong  legislative  intent  that 
state  banks  should  be  able  to  engage  in 
"as  principal"  activities  that  are 
permissible  for  a  national  bank, 
including  underwriting  title  insurance  jf 
that  activity  is  in  fact  authorized  for 
national  banks.  Thus,  the  FDIC  thinks 
that  it  is  appropriate,  given  the 
enactment  of  section  24  of  the  FDI  Act, 
to  at  least  as  a  threshold  matter  establish 
consistency  between  the  manner  in 
which  state  and  national  banks  are 
treated  in  so  far  as  their  activities  are 
concerned.  The  FDIC  does  not  feel  that 
adopting  this  posture  will  expose  the 
deposit  insurance  funds  to  undue  risk. 
The  agency  retains  the  authority  to 
prohibit  or  restrict  any  activity  on  a 


'  The  FDIC's  authority  to  itself  do  so  was  not 
affected  by  section  24  of  the  FDI  Act.  however,  as 
evidenced  by  paragraph  (i)  of  section  24  which 
indicates  that  nothing  in  section  24  is  to  be 
construed  as  limiting  the  authority  of  the  FDIC.  or 
any  other  appropriate  federal  or  state  regulatory 
authority,  to  establish  condiUons  or  resthcuon  U^at 
are  more  stringent  than  section  24. 
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case-by-case  basis  as  appropriate  if  the 
'drcumstances  warrant.  If  it  is  ultimately 
decided  that  national  banks  may 
underwrite  title  insurance,  the  FDIC 
will  carefully  monitor  state  bank 
involvement  in  title  insurance  "^ 

underwriting  to  determine  whether 
those  activities  are  presenting  any  risk 
to  the  fiuids.  If  that  is  the  case,  the 
agency  will  take  appropriate  action  to 
address  those  concerns. 

Waiver  of  Delayed  Effective  Date 

The  amendment  is  effective 
immediately  upon  pubHcation  in  the 
Federal  Register.  The  requirement 
under  the  Administrative  Procedure  Act 
(5  U.S.C.  553)  to  pubhsh  a  substantive 
rule  not  less  than  30  days  prior  to  its 
effective  date  is  being  waived  pursuant 
to  the  authority  of  section  553(d)(1) 
which  allowrs  such  waiver  in  the  case  of 
an  action  which  reUeves  a  restriction. 

Regulatory  Flexibility  Analysis 

The  Board  of  Directors  has  concluded 
that  the  final  amendment  will  not 
impose  a  significant  economic  hardship 
on  small  institutions.  The  amendment 
does  not  establish  any  recordkeeping  or 
reporting  requirements  that  necessitate 
the  expertise  of  speciaUzed  accoimtants, 
lawyers,  or  managers.  The  amendment 
in  fact  makes  it  easier  for  banks  to 
comply  with  the  FDlC's  regulations.  The 
Board  of  Directors  therefore  hereby 
certifies  pursuant  to  section  605  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  605) 
that  the  final  amendment  will  not  have 
a  significant  economic  impact  on  a 
substantial  musber  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  (5  U.S.C  601  et.  seq). 

List  of  SubjecU  in  12  CFK  Part  332 

Banks,  banking. 

In  consideration  of  the  foregoing,  the 
FDIC.  under  the  authority  of  12  U.S.C. 
1819,  hereby  amends  chapter  in,  title  12 
of  the  Code  of  Federal  Regulations  as 
follows: 

PART  332— {REMOVED  AND  REVISED] 

1.  Part  332  is  removed  and  reserved. 
By  OrdOT  of  the  Board  of  Directors. 
Dated  at  Washington.  DC  this  30th  day  of 
November,  1993. 

Federal  Deposit  Insurance  Corporation. 

Robert  E.  Feldaaa. 

Deputy  Executive  Secretaiy. 

(FR  Doc  93-29775  Filed  12-7-93,  8:45  am] 
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12  CFR  Part  333 
RIN  3064-AAM 

Extension  of  Corporata  Powers 

AGENCY:  Federal  Deposit  Insurance 
Corporation  (FDIC). 
ACTION:  Final  rule. 

SUMMARY:  The  FDIC  is  amending  its 
regulations  on  extension  of  corporate 
powers  to  remove  a  provision  that 
makes  certain  prc^ibitions  which  are 
applicable  to  state  chartered  savings 
associations  applicable  to  state  banks 
that  are  members  of  the  Savings 
Association  Insurance  Fund  (SAIF). 
SAIF  member  state  banks  would 
thereafter  be  subject  to  the  restrictions 
of  FDIC  regulations  on  activities  and 
investments  of  insured  state  banks  in 
lieu  of  the  restrictions  presently  found 
in  existing  regulations  on  extension  of 
corporate  powers.  The  FDIC  in  a  related 
rulemaking  published  elsewhere  in 
today's  Federal  Register  is  amending  its 
regulations  which  place  restrictions  on 
the  activities  and  equity  investments  of 
insured  state  banks  and  their  majority- 
owned  subsidiaries.  The  effect  of  this 
amendment  to  the  extension  of 
corporate  powers  regulations  is  to  treat 
SAIF  member  state  banks  and  Bank 
Insurance  Fund  (BIF)  member  state 
banks  the  same  rather  than  subject  the 
former  to  any  additional,  or  contrary, 
restrictions  based  on  insurance  fund 
membership. 

EFFECTIVE  DATE:  The  final  regulation  is 
effective  December  8, 1993. 
FOR  FURTMB^  INFORMATION  CONTACT: 
Curtis  L.  Vaughn,  Examination 
Specialist,  (202)  89&-6759,  Shirley  K. 
Basse,  Review  Examiner,  (202)  898- 
6815,  or  Cheryl  A.  Steffen,  Review 
Examiner,  (202)  898-6768,  Division  of 
Supervision.  FDIC.  550  17th  Street, 
NW.,  Washington,  DC  20429;  Pamela 
E.F.  LeCren,  Senior  Counsel.  (202)  898- 
3730.  or  Grovetta  N.  Gardineer.  Senior 
Attorney.  (202)  898-3905.  Legal 
Division.  FDIC.  550  17th  Street.  NW.. 
Washington.  DC  20429;  or  David  K. 
Home,  Financial  Economist,  (202)  898- 
3981,  Division  of  Research  and 
Statistics,  FDIC.  550  17th  Street.  NW.. 
Washington.  DC  20429. 

SUPPLEMENTARY  INFORMATION: 

Backgronnd 

On  April  30. 1991  the  FDIC  amended 
its  regulations  by  adding  a  new  §  333.3 
to  part  333.  "Extension  of  Corporate 
Powers"  (12  CFR  333.3)  (56  FR  20528. 
May  6. 1991).  That  section: 

(1)  Caused  state  banks  that  are 
members  of  the  Savings  Association 
Insurance  Fund  (SAIF  member  state 


banks)  to  be  subject  to  the  conditions 
and  restrictions  regarding  activities  and 
equity  investments  to  which  state 
savings  associations  are  subject 
pursuant  to  §  303.13  of  the  FDIC's 
regulations  (12  CFR  303.13); 

(2)  StJbjdcted  SAIF  member  state 
banks  to  the  loan  to  one  borrower  limits 
found  in  section  5(u)  of  the  Home 
Owners"  Loan  Act  (HOLA.  12  U.S.C. 
5(u)): 

(3)  Required  SAIF  member  state  banks 
to  deduct  from  their  capital  any 
investments  in  a  subsidiary  if  a  savings 
association  would  be  required  to  do  so 
under  section  5(t)(5)  of  HOLA  (12  U.S.C. 
1464(t)(5)); 

(4)  Subjected  SAIF  member  state . 
banks  to  the  additional  restrictions  on 
transactions  with  affiliates  found  in 
section  11  of  HOLA  (12  U.S.C.  1468); 

(5)  Required  SAIF  member  state  banks 
to  provide  the  FDIC  notice  before 
acquiring  or  establishing  a  subsidiary  or 
engaging  in  a  new  activity  through  an 
existing  subsidiary  (see  §  303.13(f)  of  the 
FDIC's  regulations  (12  CFR  303.13(f)); 
and 

(6)  Required  any  savings  association 
that  converted  to  a  SAIF  member  state 
bank  to  file  a  capital  plan  if  upon 
conversion  the  bank  did  not  meet  the 
minimum  capital  requirements  set  out 
in  part  325  of  the  FDICs  regulations  (12 
CFR  part  325). 

Section  303.13  was  adopted  by  the 
FDIC  on  December  12. 1989  (54  FR 
53540.  December  29. 1989)  in  order  to 
implement  section  28  of  of  the  FDI  Act 
(12  U.S.C.  1831e)  which  placed  certain 
prohibitions  on  the  activities  and  equity 
investments  of  state  savings 
associations.  Section  28  was  added  to 
the  FDI  Act  as  part  of  the  Financial 
Institutions  Reform.  Recovery,  and 
Enforcement  Act  of  1989  (FIRREA.  Pub. 
L.  101-73.  103  Stat.  183  (1989)).  Section 
28  of  the  FDI  Act  and  §  303.13  of  the 
FDIC's  regulations  (12  CFR  303.13) 
prohibit  state  chartered  savings 
associations  &om  acquiring  or  retaining 
any  equity  investment  of  a  type  or  in  an 
amount  that  is  not  permissible  for  a 
federal  savings  association.  State 
savings  associations  are  also  prohibited 
from  engaging  as  principal  in  any 
activity  that  is  not  permissible  for  a 
federal  savings  association  unless  the 
association  meets  its  fully  phased-in 
capital  requirements  and  the  FDIC 
determines  that  the  activity  will  not 
pose  a  significant  risk  to  the  deposit 
insurance  fund. 

If  a  state  savings  association  meets  its 
fully  phased-in  capital  requirements 
and  the  FDIC  determines  that  there  is 
not  a  significant  risk  to  the  deposit 
insurance  fund,  ■  state  savings 
association  may  acquire  or  retain  an 


equity  investment  in  a  service 
corporation  that  would  not  be 
permissible  for  a  federal  savings 
association.  Equity  investments 
acquired  prior  to  August  8. 1989  that  are 
prohibited  investments  must  be 
divested  as  quickly  as  prudently 
possible  but  in  no  event  later  than  July 
1. 1994.  The  FDIC  may  set  conditions 
and  restrictions  governing  the  retention 
of  the  prohibited  equity  investments 
during  the  divestiture  period. 

Tlie  restrictions  described  above 
[which  are  found  in  the  various 
[provisions  of  HOLA  were  added  to 
[federal  statute  by  FIRREA  as  was  the 
requirement  that  savings  associations 
jgive  the  FDIC  prior  notice  before 
acquiring  or  estabhshing  a  subsidiary  or 
conducting  new  activities  through  a 
subsidiary  (see  section  18(m)  of  the  FDI 
^ct,  12  U.S.C.  1828(m)). 
I    It  was  the  determination  of  the  FDIC's 
Board  of  Directors  when  §  333.3  was 
adopted  that  savings  associations  which 
convert  to  state  chartered  banks  and 
retain  their  membership  in  SAIF  should 
continue  to  be  subject  to  the  safeguards 
lenacted  by  FIRREA.  The  action  was 
found  necessary  by  the  Board  of 
Directors  to  protect  SAIF  from  harm  in 
jview  of  state  laws  which  might  be  lax. 
At  the  same  time,  however,  the  Board  of 
Directors  indicated  that  it  was  not  its 
Intent  to  permanently  establish  two 
classes  of  state  banks  that  would  be 
treated  differently  based  upon  their 
membership  in  a  particular  deposit 
fnsurance  fund.  The  FDIC  subsequently 
^dertook  a  review  of  the  issue  of 
expanded  bank  powers  with  the  hopes 
of  proposing  a  regulation  applicable  to 
Wl  state  banks.  Before  the  FDIC  could 
publish  a  proposal,  however.  Congress 
bnacted  the  Federal  Deposit  Insurance 
Corporation  Improvement  Act  of  1991 

ECIA.  Public  Law  102-242, 105  Stat, 
i).  Section  303  of  FDICL\  added 
on  24  to  the  Federal  Deposit 
insurance  Act  (FDI  Act.  12  U.S.C.  1831a, 
^'Activities  of  Insured  State  Banks"). 
yVith  certain  exceptions,  section  24  of 
the  FDI  Act  limits  the  activities  and 
Equity  investments  of  state  chartered 

fsured  banks  to  the  activities  and 
[uity  investments  that  are  permissible 
r  national  banks. 
!  The  FDIC  recently  adopted  a  new  part 
^62  of  its  regulations  implementing  the 
equity  investment  restrictions  of  section 
U  (57  FR  53213.  November  9. 1992)  and 
is  today,  elsewhere  in  the  Federal 
Register,  publishing  a  final  amendment 
to  part  362  that  would  add  a  number  of 
provisions  to  part  362  addressing  the 
activities  of  insured  state  banks  and 
their  majority-owned  subsidiaries.  In 
hght  of  the  enactment  of  section  24  of 
the  FDI  Act,  the  FDIC  amended  §  333.3 


to  allow  state  banks  to  be  governed  by 
the  equity  investment  provisions  of  that 
section  and  any  regulations  adopted  by 
the  FDIC  pursuant  thereto  (57  FR  53211. 
November  9, 1992).  That  amendment 
did  not  address  the  issue  of  bank 
activities  nor  the  other  restrictions 
imposed  by  §  333.3  which  are  based 
primarily  on  sections  of  HOLA. 

On  January  29, 1993  (58  FR  6450)  the 
FDIC  proposed  to  amend  part  333  by 
removing  §  333.3  in  its  entirety.  The 
following  explanation  was  given  for  the 
proposal  at  the  time  it  was  published  for 
comment.  It  was  at  that  time  (and  still 
is)  the  FDIC's  considered  opinion  that  it 
was  the  intent  of  Congress  to  treat  all 
banks  alike  regardless  of  which 
insurance  fund  they  are  a  member.  By 
removing  §  333.3,  the  FDIC  would  be 
implementing  that  intent.  As  to  the 
other  restrictions  that  would  be 
eliminated  if  §  333.3  is  removed  (i.e., 
those  rooted  in  the  provisions  of  HOLA 
and  section  18(m)  of  the  FDI  Act) 
Congress  could  have  imposed  on  all 
state  banks  a  loan  to  one  borrower  hmit, 
additional  affihate  transactions 
restrictions,  prior  notice  of  the 
acquisition  or  establishment  of  any 
subsidiary,  and  capital  deductions  on 
investments  in  certain  subsidiaries  but 
did  not  do  so  when  it  enacted  FDICIA. 
That  Congress  did  not  require  that  such 
restrictions  be  imposed  does  not 
preclude  the  FDIC  from  imposing  those, 
or  similar,  restrictions,  provided  that 
there  is  a  safety  or  soimdness  basis  to  do 
so.  (In  fact,  when  the  FDIC  proposed  to 
amend  part  362  of  the  FDIC's 
regulations,  the  proposal  required  banks 
to  deduct  their  investments  in 
subsidiaries  in  certain  instances.)  The 
preamble  accompanying  the  proposal  to 
delete  §  333.3  in  its  entirety  went  on  to 
indicate  that  the  Board  of  Directors  is 
presently  of  the  opinion  given  the 
enactment  of  section  24  and  the  various 
regulatory  reforms  such  as  the  prompt 
corrective  action  provisions  of  the  FDI 
Act  (12  U.S.C.  38)  which  were  part  of 
FDICIA,  that  removing  the  additional 
restrictions  on  SAIF  member  state  banks 
should  not  pose  a  threat  to  the  SAIF 
fund.  In  fact,  SAIF  member  state  banks 
can  be  expected  to  benefit  from  the 
amendment  as  it  will  alleviate  an 
existing  competitive  disparity  and 
remove  certain  additional  compliance 
burdens. 

The  FDIC  received  four  comments  in 
response  to  the  proposal  all  of  which 
urged  the  FDIC  to  remove  S  333.3  from 
the  FDIC's  regulations  in  its  entirety.  As 
all  of  the  comments  were  favorable,  the 
FDIC  is  adopting  the  proposal  in  final 
without  any  change.  The  final 
amendment  is  effective  immediately 
upon  publication  in  the  Federal 


Register.  The  requirement  under  the 
Administi;ptive  Procedure  Act  (5  U.S.C. 
553)  to  pubhsh  a  substantive  rule  not 
less  than  30  days  prior  to  its  effective 
date  is  being  waived  pursuant  to  the 
authority  of  section  553(d)(1)  which 
allows  such  waiver  in  the  case  of  a 
substantive  rule  which  relieves  a 
restriction. 

Regulatory  Flexibility  Analysis 

The  Board  of  Directors  has 
determined  that  the  final  amendment 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  amendment  will  not 
necessitate  the  development  of 
sophisticated  r^ordkeeping  and 
reporting  systems  by  small  institutions 
nor  the  expertise  of  specialized  staff 
accountants,  lav^ryers  or  managers  that 
small  Institutions  are  less  likely  to  have 
absent  hiring  additional  employees  or 
obtaining  these  services  from  outside 
vendors.  On  the  contrary,  the  final 
amendment  will  relieve  what  may  be 
perceived  as  a  burden  on  SAIF  member 
state  banks  (both  large  and  small)  in  that 
they  are  currently  subject  to  a  different 
set  of  rules  regarding  their  activities 
than  that  to  which  BIF  member  state 
banks  are  subject.  As  a  result  of  that  fact 
SAIF  member  state  banks  are  currently 
subject  to  a  number  of  additional 
restrictions  and  compliance  burdens  to 
which  BIF  member  state  banks  are  not 
subject.  SAIF  member  state  banks  are 
presently  required  to  comply  with  the 
most  restrictive  rule  and  therefore  must 
determine  which  rule  is  in  fact  the  more 
restrictive.  This  amendment  relieves 
that  burden  and  places  SAIF  member 
state  banks  on  a  par  with  BIF  member 
state  banks. 

As  the  final  amendment  will  not  have 
a  disparate  economic  impact  on  small 
institutions,  the  FDIC  was  not  required 
to  conduct  a  Regulatory  Flexibihty  Act 
analysis.  (See  section  605  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605)). 

List  of  Subjects  in  12  CFR  Part  333 

Banks,  banking.  Corporate  powers. 
Trusts  and  trustees. 

In  consideration  of  the  foregoing,  the 
FDIC  hereby  amends  chapter  HI,  title  12 
of  the  Code  of  Federal  Regulations  by 
amending  part  333  as  follows: 

PART  333-EXTENSION  OF 
CORPORATE  POWERS 

1.  The  authority  citation  for  part  333 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C  1816, 1818, 1819. 

§333.3    [Removed] 

2.  Section  333.3  is  removed. 
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By  Order  of  the  Board  of  Directors. 

Dated  at  Washingtoa,  DC  this  30th  day  of 
November,  199S. 

Federal  Deposit  Insurance  Corporation. 
Robert  E.  FeUmaa.  v 

Deputy  Exacutim  Secretary. 
IFR  Doc.  93-29773  Filed  12-7-93;  8:45  am) 
BIUJNQ  OOOE  tTH-M-* 

12CFRPart382 

RIN3064-AA29 

Activities  and  Investments  of  Insured 
State  Banks 

AGENCY:  Federal  Deposit  Insurance 
Corporation  (FDICJ. 

ACTION;  Final  rule. 

SUMMARY:  The  FTMC  is  amending  its 
regulations  governing  the  activities  and 
investments  of  insured  state  banks.  The 
final  rule  implements  new  section  24  of 
the  Federal  Deposit  Insurance  Act  (FDI 
Act).  Under  the  final  rule,  an  insured 
state  bank  must  obtain  the  FDIC's  prior 
consent  before  directly,  or  indirectly 
through  a  majority-owned  subsidiary, 
engaging  "as  principal"  in  any  activity 
that  is  not  permissible  for  a  national 
bank  unless  one  of  the  exceptions 
contained  in  the  regulation  applies.  In 
addition  to  the  exceptions  to  the  general 
prohibition,  the  finaJ  rule  sets  out 
application  procedures  for  requesting 
FTHC's  consent;  provides  a  phase-out 
period  for  activities  which  are  not 
approved  by  the  FDIC;  sets  out 
conditions  that  may  be  imposed  in  the 
FDKTs  discretion  when  approving 
appUcations;  and  delegates  the  authority 
to  act  on  appUcations  to  the  Executive 
Director,  Supervision  and  Resolutions, 
the  Director  of  the  Division  of 
Supervision,  and  the  Director's 
designee. 

EFFECTIVE  DATE:  The  final  regvdation  is 
effective  December  8, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Curtis  L.  Vaughn,  Examination 
Speciahst,  (202)  898-6759,  Shirley  K. 
Basse,  Review  Examiner,  (202)  898- 
6815,  or  Cheryl  A.  Strffen.  Review 
Examiner,  (202)  898-6768,  Division  of 
Supervision,  FTMC,  550  17th  Street. 
NW.,  Washington,  DC  20429;  Pamela 
E.F.  LeCren.  Senior  Counsel,  (202)  898- 
3730.  Grovetta  N.  Gardineer.  Senior 
Attorney,  (202)  898-3905,  Legal 
Division.  FDIC,  550  17th  Street.  NW., 
Washington,  DC  20429;  or  David  K. 
Home.  Financial  Economist,  (202)  898- 
3981,  Division  of  Research  and 
Statistics,  FDIC.  550  17th  Street,  NW., 
Washington.  DC  20429. 


SUPPLEMENTARY  MFORMATION: 
Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  the  final  rule  has  been 
reviewed  and  approved  by  the  Office  of 
Management  and  Budget  pursuant  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  Comments  on  the 
collection  of  information  should  be 
directed  to:  Office  of  Paperwork 
Reduction  Project  3064-4)111, 
Washington,  I)C  20503  with  copies  of 
such  comments  to  be  sent  to  Steven  F. 
Hanft,  Office  of  the  Executive  Secretary, 
room  F-453,  Federal  Deposit  Insurance 
Corporation,  550  17th  Street  NW.. 
Washington  DC  20429. 

The  collection  of  information  in  this 
regulation  is  found  in  §§  362.4(d)(4)(ii) 
and  (iii)  and  362.4(d)(5)(ii)  and  takes  the 
form  of  an  application  for  consent  to 
directly,  or  indirectly  through  a 
subsidiary,  engage  as  principal  in  any 
activity  that  is  not  permissible  for  a 
national  bank  or  a  subsidiary  of  a 
national  bank:  an  appUcation  for 
consent  to  continue  an  ongoing  activity 
that  is  otherwise  impermissible;  and  a 
notice  of  intent  to  either  discontinue  an 
ongoing  activity  that  is  being  conducted 
through  a  subsidiary  for  which  consent 
to  continue  the  activity  has  been  denied 
or,  in  the  altemadve.  e  plan  covering  the 
divestiture  of  the  bank's  equity 
investment  in  that  subsidiary.  The 
information  will  be  used  to  fulfill  the 
FDICs  responsibility  under  section  24 
of  the  FDI  Act  to  ensure  that  no  insured 
state  bank  directly  or  indirectly  engages 
as  principal  in  any  activity  that  is  not 
permissible  for  a  national  bank  unless 
that  activity  vrill  not  present  a 
significant  risk  to  the  deposit  insurance 
funds. 

The  estimated  annual  reporting 
burden  for  the  collection  of  information 
requirement  in  the  regulation  is 
summarized  as  follows: 

Application  To  Directly  Engage  as 
Principal  in  Activity  Not  Permissible  for 
a  National  Bank 

Number  of  Reapondenta:  390 

Number  of  Responses  Per  Respondent:  1 

Total  Annual  Responses:  390 

Hours  Per  Response:  12 

Total  Annual  Burden  Hours:  4,680 

AppUcation  To  Indirectly  Engage  as 
Principal  in  Activity  Not  Permissible  for 
a  National  Bank 

Number  of  Respondents:  550 

Number  of  ResfMnsea  Per  Respondent  1 

Total  Annual  Responses:  550 

Hours  Per  Resp(Hi8e:  10 

Total  Annual  Burden  Hours:  5,500 


Application  To  Directly  Continue 
Activity 


Nxunber  of  Respondents:  5 

Number  of  Responses  Per  Respondent:  1 

Total  Aimual  Responses:  5 

Hours  Peb^esponse:  12 

Total  Annual  Burden  Hours:  60 

Application  To  Indirectly  Continue 
Activity 

Number  of  Respondents:  165 

Number  of  Responses  Per  Respondent:  1 

Total  Annual  Responses:  165 

Hours  Per  Response;  6 

Total  Annual  Burden  Hours:  990 

Divestiture  Plan  or  Notice  to 
Discontinue  Indirect  Activity  for  Which 
Continuation  has  Been  Denied 

Number  of  Respondents:  230 

Number  of  Responses  Per  Respondent:  1 

Total  Annual  Responses:  230 

Hours  Per  Response:  6 

Total  Annual  Burden  Hours:  1380 

Background 

On  December  19, 1991,  the  Federal 
Deposit  Insurance  Corporation 
Improvement  Act  of  1991  (FDICIA,  Pub. 
L.  No.  102-242, 105  Stat  2236)  was 
signed  into  law.  Section  303  of  FDICIA 
added  section  24  to  the  Federal  Deposit 
Insurance  Corporation  Act,  "Activities 
of  Insured  State  Banks"  (FDI  Act,  12 
U.S.C.  1831a).  With  certain  exceptions, 
section  24  of  the  FDI  Act  limits  the 
activities  and  equity  investments  of 
state  chartered  insured  banks  to 
activities  and  equity  investments  that 
are  permissible  for  national  banks.  On 
July  9, 1992.  the  FDIC's  Board  of 
Directors  sou^t  comment  for  thirty 
days  on  a  proposed  rule  implementing 
the  equity  investment  restrictions  of 
section  24  (proposed  part  362,  57  FR 
30435).  Part  362  was  adopted  in  final 
form  on  October  27, 1992  (57  FR  53213, 
November  9, 1992). 

On  January  29, 1993,  the  Board  of 
Directors  proposed  an  amendment  to 
part  362  adding  new  provisions  which 
would  address  "activities"  of  insured 
state  banks  and  their  majority-owned 
subsidiaries.  The  proposal  was 
published  for  a  sijrty-day  comment 
period  which  closed  on  March  30. 1993. 
Seventy-five  comments  were  received. 
After  carefully  considering  the 
comments,  the  Board  of  Directors  has 
determined  to  adopt  the  proposed 
amendments  with  a  niunber  of  changes. 
A  summary  of  the  comments  as  well  as 
a  detailed  description  of  section  24  of 
the  FDI  Act  and  a  discussion  of  the  final 
amendment  to  part  362  is  set  out  below. 

At  the  same  mne  the  FDIC  proposed 
to  add  new  part  362  to  its  regulations, 
the  FDIC  proposed  to  amend  §  333.3  of 
the  FDIC's  regulations.  "Savings 
AssodatioD  Insurance  Ftmd  (SAIF) 
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member  state  banks  formerly  savings 
associations",  (12  CFR  333.3)  (57  FR 
30433,  K>ly  9, 1992).  That  proposal 
sought  comment  on  amending  §  333.3  so 
as  to  relieve  SAIF  member  state  banks 
from  the  restrictions  of  §  333.3  insofar  as 
that  regulation  made  SAIF  member  state 
banks  subject  to  the  equity  investment 
restrictions  applicable  to  savings 
associations  found  in  §  303.13  of  the 
FDIC's  regulations  (12  CFR  303.13).  The 
FDIC  sought  comment  on  eliminating 
what  was  then  a  disparate  treatment 
among  banks  as  to  their  equity 
investments  based  upon  deposit 
insurance  fund  membership.  The 
proposed  amendment  to  §  333.3  was 
adopted  in  final  without  any  changes. 
(57  FR  53211,  November  9,  1992). 

Other  portions  of  §  333.3  which 
concerned  "activities"  of  SAIF  member 
state  banks  and  which  addresses  issues 
such  as  loan  to  one  borrower  limits, 
transactions  with  afHliates,  and 
investments  in  "junk  bonds",  ware  not 
affected  by  that  amendment  The  Board 
of  Directors  subsequently  sought 
comment  on  whether  to  eliminate 
§  333.3  in  its  entirety  indicating  that  to 
do  so  would:  (1)  Cause  SAIF  member 
state  banks  to  be  treated  in  the  same 
fashion  as  any  other  insured  state  bank 
insofar  as  equity  investments  and 
activities  are  concerned  (i.e..  such  banks 
would  only  be  subject  to  part  362)  and 
(2)  relieve  SAIF  member  state  banks 
from  other  restrictions  found  in  §  333.3 
which  parallel  restrictions  to  which 
savings  associations  are  subject.  That 
proposal  was  published  for  a  sixty-day 
comment  period  which  closed  on  March 
30. 1993  (58  FR  6450.  January  29, 1993). 
A  full  discussion  of  that  proposal,  the 
comments  received  in  response  to  the 
proposal,  and  the  FDICs  action 
regarding  the  proposal  can  be  found 
elsewhere  in  today's  Federal  Register. 

At  &e  same  time  the  Board  of 
Directors  proposed  to  amend  part  362 
and  eliminate  §  333.3  of  the  FDIC's 
regulations,  the  Board  of  Directors 
proposed  removing  part  332  from  the 
FDIC's  regulations  (12  CFR  Part  332, 
"Powers  Inconsistent  With  Purposes  of 
Federal  Deposit  Insurance  Law")(58  FR 
6448.  January  29, 1993).  Part  332 
prohibits  any  state  nonmeniber  insiued 
bank  (except  a  district  bank)  from  doing 
a  surety  business,  insuring  the  fidelity 
of  otheirs,  engaging  in  the  insuring, 
guaranteeing  or  certifying  of  titles  to  real 
estate,  or  guaranteeing  or  becoming 
surety  upon  the  obligations  of  others 
except  as  provided  in  §  347.3(c)(1)  of 
FDIC'a  ragulations(12  CFR  347.3(c)(1)). 
The  limitations  do  not  apply  to 
acceptances,  endarsements,  or  letter  of 
credit  made  or  issued  in  the  usual 
coi^se  of  the  bsnkii^  business  and  do 


not  apply  in  the  tase  of  check  guaranty 
card  programs  or  customer-sponsored 
credit  card  pro-ams  and  siinilar 
arrangements  provided  that  certain 
restrictions  are  met.  In  addition,  the 
FDIC  has  over  the  years  recognized  on 
an  interpretive  basis  a  number  of  other 
exceptions  to  the  general  prohibition  on 
acting  as  guarantee  or  surety.  If  part  332 
were  to  be  removed,  the  provisions  of 
part  362  wrouki  govern  whether  or  not 
a  state  noiunecnber  insured  bank  is 
permitted  to  enter  into  any  of  the 
activities  presently  covered  by  part  332. 
A  full  discussion  of  the  comments 
received  m  that  proposal  and  the 
Board's  action  with  respect  to  those 
comments  can  be  found  elsewhere  in 
today's  Federal  Register. 

Description  of  Section  24  of  FDI  Act 

As  indicated  above,  with  certain 
exceptions,  section  24  of  the  FDI  Act  as 
added  by  FDICIA  Hmits  the  activities 
and  equity  investments  of  state 
chartered  insured  banks  to  activities  and 
equity  investments  that  are  permissible* 
for  national  banks.  The  provisions  of 
section  24  wtiich  are  pertinent  to 
"activities"  of  state  banks  and  their 
majority-owaed  subsidiaries  are 
summarized  below. 

Section  24(a)  provides  that  after 
December  19. 1992,  no  insured  state 
bank  may  engage  as  principal  in  any 
type  of  activity  that  is  not  permissible 
for  a  national  bank  unless  the  bank 
meets,  and  continues  to  meet,  the 
applicable  capital  standards  prescribed 
by  the  appropriate  federal  banking 
agency  and  the  FDIC  determines  that  the 
activity  would  not  pose  a  significant 
ride  to  the  deposit  insurance  fund  of 
which  the  bank  is  a  member. 

The  FDIC  is  precluded  under  the 
statute  from  allowing  any  insured  state 
bank  to  tmdervmte  insurance  if  a 
national  bank  could  not  do  so.  This 
general  prohibition  does  not  apply, 
however,  in  the  case  of:  (1)  Any  insured 
state  bank,  and  any  subsidiary  of  an 
insured  state  bank,  that  provided 
insurance  on  or  before  September  30. 
1991  whidi  was  reinsured  in  whole  or 
in  part  by  the  Federal  Crop  Insurance 
Corporation  (see  section  24(bK2]].  (2) 
any  well-capitalized  bank  and/or  its 
subsidiary  which  was  lawfully 
providing  insurance  in  a  state  as 
principal  on  Novemb«'  21, 1991  (see 
section  24ld)(2)(B)),  and  (3)  any 
subsidiary  of  an  insured  state  bank  that 
provides  title  insurance  if  the  insured 
state  bank  was  requued  before  June  1, 
1991  to  provide  title  insurance  as  a 
condition  of  the  bank's  initial  chartering 
und^  state  law  end  oontrol  of  the 
insured  state  bank  has  not  changed 
since  that  date  (see  eectLoD  24(d)(2)(C}). 


The  insurance  underwriting  activities  of 
a  bank  or  subsidiary  covered  by 
paragraph  (d)(2)(B)  of  section  24  are 
limited  under  the  exception  to 
providing  insurance  of  the  same  type  to 
residents  of  the  state  in  which  the  bank 
was  underwriting  insurance  on  the 
relevant  date^  individuals  employed  in 
that  state,  and  any  person  to  whom  the 
bank  has  provided  insurance  without 
interruption  since  such  person  resided 
in,  or  was  employed  in,  that  state. 

Paragraph  rd)(l),  "Subsidiaries  of 
Insured  State  Banks — In  General", 
provides  that  after  December  19, 1992, 
a  subsidiary  of  an  insured  state  bank 
may  not  engage  as  principal  in  any  type 
of  activity  that  is  riot  permissible  for  a 
subsidiary  of  a  natimal  bank  unless  the 
bank  meets,  and  continues  to  meet,  the 
appUc^le  capital  standards  prescribed 
by  the  appropriate  federal  banking 
agency  and  the  FDIC  determines  that  the 
activity  will  not  pose  a  significant  risk 
to  the  fund.  As  directed  by  paragraph 
(d)(2KA),  die  FDIC  cannot  allow  any 
subsidiary  of  an  insured  state  bank  to 
engage  in  any  insurance  underwriting 
activity  that  is  not  permissible  for  a 
national  bank  and  which  is  otherwise 
not  excepted  by  section  24.  As  indicated 
above,  paragraph  (d)(2)(B)  of  section  24 
provides  an  exception  for  the  retention 
of  an  equity  interest  in  a  subsidiary  that 
was  engaged  in  insurance  activities  "as 
principal"  on  November  21, 1991  and 
provides  an  exception  for  certain  title 
insurance  subsidiaries. 

Paragraph  (e)  of  section  24  indicates 
that  nothing  in  section  24  shall  t>e 
construed  as  prohibiting  an  insured 
state  bank  in  Massachusetts,  New  York 
or  Connecticut  from  selling  or 
underwriting  savings  bank  life 
insurance  or  owning  stock  in  a  savings 
bank  life  insurance  company  provided 
that  consumer  disdosures  are  made. 

Section  24(g)  granU  the  FDIC  the 
authority  to  make  determinations  under 
section  24  by  regulation  or  order  and 
section  24(i)  indicates  that  nothing  in 
section  24  shall  be  construed  as  limiting 
the  authority  of  the  FTMC  to  impose 
more  stringent  restrictions  than  those 
set  out  in  section  24. 

Overall  Comment  Sunmary 

The  FDIC  received  75  comments  in 
response  to  the  proposal.  A  substantial 
portion  of  the  comments  focused  on 
issues  such  as  the  definition  of  a  "bona 
fide  subsidiary",  the  proposed 
transaction  restrictions,  the  proposed 
disclosure  requirements,  and  the  capital 
implications  of  the  regulation.  Overall, 
the  comments  were  critical  of  the  bona 
fide  subsidiary  definition  on  the 
grounds  that  itte  definition  was  overly 
restrictive  and  would  only  create  added 
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costs.  Similar  objections  were  raised 
with  respect  to  the  proposed  definition 
of  the  term  'department".  The  provision 
indicating  that  approvals  for  a 
subsidiary  to  conduct  otherwise 
impermissible  activities  u'ou Id  be         ^ 
conditioned  upon  the  subsidiary 
meeting  the  definition  of  a  bona  fide 
subsidiary,  and  the  provision  indicating 
that  otherwise  impermissible  activities 
which  are  approved  for  the  bank 
directly  must  be  conducted  in  a 
"department"  of  the  bank,  were  equally 
criticized.  The  main  theme  of  these 
comments  was  that  the  conditions 
should  only  be  imposed,  if  at  all,  on  a 
case-by-case  basis.  Likewise,  many 
comments  objected  to  the  proposed 
prohibition  on  an  insured  state  bank 
directly  engaging  in  commercial 
ventures.  These  comments  indicated 
that  the  FDIC  should  review  each 
activity  on  a  case-by-case  basis 
including  commercial  ventures. 

The  comments  were  mixed  regarding 
the  proposed  transaction  restrictions. 
The  comments  which  were  critical  of 
the  transaction  restrictions  indicated 
that  some  of  the  restrictions  were 
unnecessary  or  would  duplicate  existing 
fisderal  laws.  The  proposed  disclosure 
requirements  were  favorably  received 
for  the  most  part,  at  least  in  so  far  as  the 
concept  of  disclosure  was  concerned. 
Some  of  the  comments  expressed 
concern  that  the  disclosure 
requirements  were  too  comprehensive 
and  that  disclosures  should  only  be 
required  in  instances  in  which  there  is 
a  high  probability  that  a  customer  will 
confuse  the  activity  with  deposit  taking. 
The  requirement  that  a  bank's 
investment  in  a  subsidiary  or 
department  be  deducted  m>m  the  bank's 
capital  was  viewed  as  imnecessary  by 
some  comments  whereas  others  viewed 
it  as  entirely  appropriate.  Again,  some 
comments  felt  that  such  a  deduction 
should  only  be  done  on  a  case-by-case 
basis. 

The  proposed  exceptions  from 
required  prior  approval  in  the  case  of  a 
subsidiary  which  engages  in  activities 
that  have  been  found  to  be  closely 
related  to  banking  was  well  received 
with  many  comments  suggesting  that 
the  exception  should  be  extended  to  a 
bank  directly  engaging  in  such 
activities.  A  number  of  comments  urged 
the  FDIC  to  either  exempt  brokerage 
networking  contracts  from  the  definition 
of  "as  principal"  activities  or  to  provide 
an  exception  to  required  approval  for 
such  contracts  even  if  those 
arrangements  do  not  exactly  comport 
with  arrangements  that  have  t)een  found 
by  the  Office  of  the  Comptroller  of  the 
Currency  (OCC)  to  be  permissible  for 
national  banks.  A  number  of  banks  from 


Massachusetts  requested  that  the  final 
regulation  allow  banks  to  establish 
subsidiaries  (without  the  need  for  prior 
approval)  which  would  hold 
"grandfathered"  investments  in 
common  and  preferred  stock  listed  on  a 
national  securities  exchange  and  shares 
of  registered  investment  companies. 
Several  other  banks  requested  an 
exception  that  would  allow  banks  to 
invest  in  money  market  preferred  stock 
and/or  auction  rate  preferred  stock 
without  seeking  the  FDIC's  prior 
approval.  Finally,  several  comments 
objected  to  the  regulation  requiring 
FDIC  consent  for  any  state  approved 
activity  because  doing  so  would  harm 
the  dual  banking  system. 

The  remainder  of  the  comments  are 
discussed  in  more  detail  below  along 
with  a  discussion  of  the  final  regulation. 

Alternate  Regulatory  Approaches 

When  the  proposal  was  issued  the 
FDIC  sought  comment  on  a  number  of 
alternative  approaches  to  developing  a 
regulation  under  section  24  of  the  FDI 
Act.  The  preamble  to  the  proposed 
regulation  explained  that  staff  had 
considered  several  options  on  just  how 
the  FDIC  should  go  aoout  determining 
whether  particular  activities  pose  a  risk 
to  the  fund.  One  option  was  to  look  at 
state  statutes,  determine  which 
activities  allowed  in  the  state  are 
covered  by  the  provisions  of  section  24, 
and  make  a  judgment  by  order  (in  effect 
"certify")  as  to  whether  the  power 
exercised  in  that  particular  state 
provides  the  insxu-ance  funds  with 
adequate  protection.  That  approach  was 
rejected  as  it  would  not  allow  for  an 
assessment  of  bank  management  or  the 
condition  of  the  partictilar  institution 
and  it  would  require  that  the  FDIC 
continually  monitor  changes  in  state 
law.  A  second  option  considered  and 
rejected  by  staff  was  to  not  propose  any 
implementing  regulation  under  the 
activity  provisions  of  section  24.  The 
third  option  considered  and  rejected  by 
staff  was  to  publish  a  list  of  activities 
considered  to  present  a  significant  risk 
to  the  funds.  This  approach  was  rejected 
as  it  would  require  the  FDIC  to  make 
determinations  on  a  class  of  activity 
(without  considering  the  differing  ways 
of  engaging  in  the  activity)  and  would 
be  less  flexible. 

The  comments  which  addressed  the 
alternative  approaches  outlined  by  the 
FDIC  were  in  favor  of  the  FDIC  adopting 
a  regulation  rather  than  simply  allowing 
section  24  to  stand  on  its  own.  These 
comments  expressed  the  opinion  that 
having  a  regulation  would  provide  state 
banks  with  more  certainty  in  complying 
with  the  requirements  of  the  statute. 
The  comments  also  expressed  the  view 


that  the  basic  approach  relied  upon  in 
the  proposed  regulation  (a  combination 
of  "pre-approved"  activities  along  with 
an  application  procedure)  was  a  better 
approach  than  any  of  the  other 
altemat^i^e  approaches  described  in  the 
proposal. 

Description  of  Final  Regulation 

The  following  discussion  contains  a 
description  of  the  final  regulation  and 
how  it  differs  from  the  proposed  rule 
which  was  published  for  comment. 
Individual  comments  are  discussed  in 
the  context  of  the  final  rule  as 
appropriate. 

Definitions 

1.  Activity  Permissible  for  a  Nationa! 
Bank 

Section  362.2(b)  of  the  proposal 
defined  the  phrase  "activity  permissible 
for  a  national  bank"  to  mean  any 
activity  that  is  authorized  for  a  national 
bank  under  the  National  Bank  Act  (12 
U.S.C.  21  et  seq.)  or  any  other  statute. 
The  definition  also  indicated  that  any 
activity  expressly  authorized  by  statute 
or  recognized  as  permissible  in 
regulations  issued  by  the  OCC,  official 
circulars  or  bulletins  issued  by  the  OCC, 
or  any  order  or  written  interpretation 
issued  by  the  OCC  will  be  accepted  as 
permissible  for  state  banks.  The 
preamble  accompanying  the  proposed 
regulation  indicated  that  it  is  the  FDIC's 
Intent  to  recognize  OCC  staff 
interpretations  as  evidence  of  what  is  a 
]>ermissible  activity  for  a  national  bank 
provided  that  the  interpretation  is 
considered  to  be  valid  by  the  OCC.  If  the 
staff  interpretation  does  not  reflect  the 
current  opinion  of  the  OCC,  it  has  been 
overruled,  or  the  opinion  has  been 
found  by  a  court  of  law  to  be  incorrect 
and  the  court's  decision  is  applied  by 
the  OCC  in  the  case  of  all  national 
banks,  the  staff  interpretation  will  not 
be  taken  as  evidence  of  what  is 
permissible  for  a  national  bank.  (58  FR 
6455,  column  three.) 

In  the  same  vein,  the  preamble 
accompanying  the  proposed  regulation 
contained  the  following  discussion  on 
the  FDIC's  posture  regarding  whether 
conditions  and/or  restrictions  contained 
in  OCC  regulations,  circulars,  bulletins, 
orders,  and  written  interpretations  are 
relevant  to  determining  whether  a 
particular  activity  is  "permissible  for  a 
national  bank".  In  short,  must  a  state 
bank  obtain  the  FDIC's  consent  before 
engaging  in  a  particular  activity  other 
than  in  conformance  with  the 
conditions  and/or  restrictions,  if  any, 
which  are  applicable  to  national  banks 
which  engage  in  the  activity. 
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lasured  state  banks  should  be  aware  that  it 
is  the  FDICs  present  posture  that  in  ordw  for 
a  state  bank  to  conduct  an  activity  as 
principal  without  the  FDIC's  consent,  the 
activity  must  be  conducted  in  the  same 
manner  ia  whicb  a  national  bank  is 
autiiorized  to  conduct  the  activity.  In  short, 
if  a  niftional  bank  is  authorized  by  regulation 
to  engage  in  aa  activity  tmt  only  subject  to 
certahi  coaditions  or  restrictions,  geoeraUy 
speaking,  a  state  back  must  abide  by  those 
conditions  or  restrictions  if  the  bank  wishes 
to  conduct  the  activity  without  "first  obtaining 
the  FDICs  consent.  In  as  much  as  a  national 
bank  would  not  be  able  to  conduct  the 
activity  in  question  other  than  in  oompliance 
with  the  conditions  or  restrictions,  if  any, 
established  by  the  OCC,  those  conditions  and 
restrictions  are  certainly  relevant  in 
detemining  what  is  and  is  not  permissible 
for  a  national  bank.  This  position  is 
consistent  with  that  taken  by  the  FDIC  in 
applying  section  28  of  the  FDI  Act  (see,  FDIC 
staff  opinion  letter  90-25,  July  €,  1990). 

Under  this  position  an  activity  should  be 
presumed  to  require  the  FDIC's  prior  consent 
based  upon  conditions  or  restrictions  found 
in  OCC  regulations,  circulars,  staff  opinions, 
etc.<  The  inquiry  does  not  necessarily  stop 
there,  however.  The  FDIC  may  determine  that 
the  differences  is  the  way  in  which  the  stale 
allows  a  bank  to  conduct  the  activity  are 
immaterial  in  terms  of  risk.  If  the  FDIC  makes 
such  a  determination,  the  bank's  application 
will  be  returned  as  unnecessary.  If  this 
occurs,  the  FDIC  would  have  in  essence 
detennined  that  the  differences  allowed  for 
by  state  law  are  so  Immaterial  that  the  two 
activities  should  be  considered  one  and  the 
same  fior  the  purposes  of  Section  24.  (58  FR 
6456,  column  two,  three.) 

The  FDIC  received  five  comments 
which  approved  of  the  definition  as 
proposed.  These  comments  indicated 
that  a  state  bank  should  be  able  to  rely 
upon  OCC  staff  interpretations, 
circulars,  and  bulletins  in  determining 
what  is  a  permissible  activity  iar  a 
national  hank  simply  because  a  national 
bank  may  do  sa  Two  comments 
indicated  that  it  is  inappropriate  for  die 
final  regulation  to  incorporate  staff 
opinions  as  they  are  not  subject  to  any 
administrative  review  process  and  are 
not  considered  by  some  courts  to  be 
final  ^ancy  action  which  is  bindinc  on 
theOCC. 

Five  comments  objected  to  the  FDIC's 
posture  that,  generally  speaking, 
conditions  and/or  restrictions  contained 
in  OCC  regulations,  etc.  carry  over  to 
insured  state  banks  as  a  lesiilt  of  section 
24  of  the  FDI  Act  One  of  the  five 
commoits  stated  that  the  FDIC's  posture 
on  this  issoe  compromises  the  role  of 
the  state  as  the  pciraary  regulator  of  state 


>  It  is  not  the  FIHOi  tatant  however,  to  carry  ovar 
rastrictloas  or  coodition*  that  address  safety  and 
soundness  issues  and  which  are  iinpased  by  the 
OCC  in  its  discretion  as  such  restTicticms  go  to  the 
manner  in«UoliaB«Bttvity  most  be  coDthicted  to 
be  safe  and  Mmad  awl  do  a«t  Bece«8ari>y  partain 
to  whether  the  acHtO^  it  an  authorized  activity. 


durtered  institotions.  Two  comments 
foimd  FDIC's  "rebuttable  presumption" 
that  OCC  c{»dition«  and/or  restrictions 
cany  over  to  state  banks  to  be  both 
reasonable  and  fustifieble  provided  that 
the  FDIC  is  still  able  to  render  an 
independent  judgement  and  provided 
that  die  barden  to  overcome  the 
presumption  is  not  so  high  so  as  to 
render  it  insurmountable.  One  comment 
requested  that  the  KDICdarify  the 
fe>otnot«  et  58  FR  645«,  at  the  bottom  of 
column  two  which  drew  a  distinction 
between  ooaditioos  and  restrictions  the 
FDIC  intends  to  carry  over  to  insured 
state  banks  and  those  that  the  FDIC  does 
not  consider  to  be  faroti^  over.  Nine 
comments  requested  that  the  FDIC  not 
apply  the  conditions  or  restrictions 
contained  in  OCC  staff  interpretations, 
circulars  aiKi  buUetins  to  any  activities 
that  were  being  conducted  pricHr  to 
December  19, 1992.  The  eSect  of  this 
would  be  to  bring  those  activities  within 
the  class  of  "activities  pennissible  for  a 
national  bank"  regardless  of  whether  the 
activities  were  being  conducted  in 
accordance  with  the  conditions  or 
restrictions  applicable  to  national  banks. 
Of  the  nine  comments,  ei^t  were  from 
various  state  banking  associations. 
These  eight  comments  specifically 
requested  "grandfathering"  for  key  man 
life  insurance  and  split  dollar  life 
insurance  arrangements  entered  into  by 
state  banks  that  do  not  meet  the 
parameters  of  OOC  BaiJdng  Circular  249 
which  governs  the  circumstances  in 
which  national  banks  may  enter  into 
such  arrangements. 

After  carefully  considering  the 
comments,  the  FDIC  has  decided  for  the 
reasons  set  out  below  to  adopt  die 
definition  as  proposed  without  change. 
In  addition,  the  FDIC  has  decided  to 
maintain  its  annouitced  posture 
regarding  OCC  conditions  and/or 
restrictions  which  relate  to  whether  or 
not  a  particular  activity  is  within  the 
authority  of  a  national  bank.  Finally,  the 
FDIC  will  not  distinguish  between 
activities  which  were  ongoing  as  of 
December  19, 1992  and  other  activities. 
Thus,  any  insured  state  bank  which 
prior  to  December  19, 1992  entered  into 
any  insuianoe  arrangements  which 
woiild  be  considered  impermissible 
investments  by  the  OCC  if  entered  into 
by  a  nati<Hial  bank  must  file  an 
application  widi  the  FIMC  pursuant  to 
§  362.4(d)  of  the  final  regulation 
requesting  appro\'al  to  fK)ntinue  the 
insurance  arrangement. 

The  FDIC  «^«BS.witfa  the  comments 
which  indicated  that  it  would  be  unfair 
to  insured  state  banks  not  to  allow  them 
the  flescibility  of  looking  to  OCC  staff 
interpretatioBs.  bulletms;,  and  circulars, 
etc.  in  deciding  what  is  a  permissible 


activity  for  a  national  bank.  The  fact  that 
staff  interpretatJDDS  may  not  be  binding 
on  the  OCC  and  are  not  sul^act  to  any 
admisistrativv  review  process,  is  not 
material  if  in  fad  a  natk>nal  bank  could 
rely  on  a  staff  interpretation  in  deciding 
whether  a  particular  activity  is 
permissible  few  the  bank  to  undertake 
and  the  OCC  would  not  object  Insofar 
as  applying  OCC  conditions  and/or 
restrictions,  die  FBiC  remains 
convinced  that  those  conditions  and/ or 
restrictions  must  be  considra-ed  relevant 
in  determining  whether  a  particular 
activity  is  pennissible  for  a  national 
bank.  If  the  cooditions  under  which  a 
national  bank  is  anthorized  to  coiKluct 
an  "as  principal"  actnity  are  not  taken 
into  consideration,  state  banks  may  in 
fact  be  able  to  engage  in  certain  conduct 
that  is  not  permissibte  for  a  national 
bank  and  the  FDIC  will  not  have 
reviewed  that  conduct  to  determine 
whether  the  conduct  poses  a  ride  to  the 
deposit  instn-ance  fimds.  That  resuh  is 
clearly  inconsistent  with  the  language 
and  purpose  of  section  24  of  the  FDI 
Act. 

For  similar  reasons  it  is  not  consistent 
with  section  24  few  the  FDIC  to  in  effect 
"grandfather"  activities  as  suggested  by 
several  of  the  comments.  It  would  be 
especially  in^»pr(^ate  in  the  context 
of  key  man  liie  insurance  and  split 
dollar  insurance  arrangements.  It  has 
been  the  FDIC's  experience  that  these 
arrangements  can  be  vastly  different 
from  one  policy  to  the  next  and  that  the 
potential  impact  of  any  given 
arrangement  on  a  participating  bank 
(and  ultimately  the  deposit  insurance 
funds)  can  only  be  adequately 
determined  on  a  case-by-case  basis.  (See 
FIL^a-93,  dated  August  31, 1993, 
"Supervisory  Considerations  Relating  to 
Purchases  of  Life  Insinance  by  Banks"). 
The  FIHC  recognises  that  incorporating 
OCC  conditions  and/or  restrictions  may 
generate  additional  applications  but  we 
do  not  feel  that  doing  so  imduly 
infringes  on  the  aiithority  of  state 
legislatures  to.  in  the  first  instance, 
define  the  powers  of  state  banks  and  the 
conditions  \mder  which  those  powers 
may  be  exercised. 

The  FDIC  hopes  to  discharge  its 
responsibilities  under  section  24  of  the 
FDI  Act  without  "micro-managing"  state 
banks.  We  recognize  that  some 
differences  between  the  manner  in 
which  a  state  authorizes  banks  to 
conduct  an  activity,  and  the  manner  in 
which  federal  law  requires  a  national 
bank  to  condact  an  activity  in  order  for 
that  activity  to  be  authorized  for  a 
national  bank,  may  be  totally 
immatehai.  That  is  the  reason  the  FDIC 
has  reserved  mito  itself  the  optitm  of 
determining  in  ^van  instances  thct  a 
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state  authorized  power  is  "permissible 
for  a  national  bank"  for  all  relevant 
intents  and  purposes  under  section  24 
of  the  FDl  Act  and  part  362.  Once  the 
FDIC  has  made  such  a  determination    "^ 
with  respect  to  a  particular  activity  as 
authorized  by  a  particular  state,  the 
determination  will  apply  generally  to 
Insured  state  banks  in  that  state  across 
the  board. 

Finally,  in  appljring  the  distinction 
discussed  in  the  footnote  at  58  FR  6456 
of  the  preamble  accompanying  the 
proposed  regulation,  it  is  the  FDlC's 
intent  to  carry  over  restrictions  or 
conditions  (other  than  amount 
bmitations.  see  discussion  below)  that: 
(1)  Are  contained  in  the  National  Bank 
Act  or  other  federal  statute  which 
authorizes  a  national  bank  to  engage  in 
a  particular  activity  (i.e..  the  statute 
authorizes  an  activity  but  only  if  certain 
conditions  or  restrictions  apply),  (2)  are 
found  by  the  OCC  to  be  necessarily 
encompassed  within  an  activity  that  has 
been  found  to  be  incidental  to  an 
express  power  that  is  granted  by  statute 
to  a  national  bank  (i.e.,  absent  the 
conditions  or  restrictions  the  activity 
would  not  be  incidental  to  an  express 
power),  or  (3)  are  imposed  on  national 
banks  by  the  OCC  in  connection  with  a 
statute  which  authorizes  national  banks 
to  engage  in  a  particular  activity  subject 
to  whatever  conditions  or  restrictions 
may  be  established  by  the  OCC.  Thus. 
conditions  or  restrictions  which  for 
example  address  safety  and  soundness 
considerations,  conflicts  of  interest  or 
individual  case  situations  which  are 
imposed  by  the  OCC  in  its  discretion 
but  which  do  not  necessarily  pertain  to 
whether  the  activity  is  an  authorized 
activity  are  not  viewed  by  the  FDIC  as 
being  encompassed  within  section  24  of 
the  FDI  Act.  Adopting  this 
interpretation  allows  both  the  FDIC  and 
the  states  more  flexibility. 

]n  connection  with  the  issue  of  to 
what  extent  OCC  conditions  and 
restrictions  apply  to  insured  state  banks, 
the  FDIC  specifically  requested 
comment  on  whether  the  FDIC  should 
consider  the  real  estate  lending 
guidelines  established  by  the  OCC 
pursuant  to  the  authority  of  section 
18(o)  of  the  FDI  Act  (12  U.S.C.  1828(o)) 
to  be  apphcable  to  subsidiaries  of 
insured  state  banks  as  a  result  of  section 
24  of  the  FDI  Act.  If  the  guidelines  are 
apphcable.  a  subsidiary  of  a  state  bank 
would  be  required  to  obtain  the  FDIC's 
prior  consent  before  making  real  estate 
loans  other  than  in  comphance  with 
those  guidelines. 

Three  comments  responded  that  the 
FDIC  should  not  consider  the  guidelines 
to  be  applicable.  One  comment 
responded  that  the  FDIC  should  apply 


those  guidelines  to  subsidiaries  through 
section  24.  None  of  the  comments 
expressed  an  opinion  as  to  the  basis  of 
the  recommendation.  Upon  reflection, 
the  FDIC  has  determined  that,  in  its 
opinion,  the  real  estate  lending 
regulations  and  their  accompanying 
guidelines  adopted  by  the  OCC  do  in 
fact  apply  to  the  subsidiaries  of  insured 
state  banks  through  the  operation  of 
section  24(d)  of  the  FDI  Act.  12  U.S.C. 
371  specifically  provides  that  a  national 
bank  may  make,  arrange,  purchase  or 
sell  loans  sectired  by  liens  on  real  estate 
subject  to  section  1828(o)  of  the  FDI  Act 
and  such  restrictions  and  requirements 
as  the  Comptroller  of  the  Currency  may 
prescribe  by  regulation  or  order.  Thus, 
the  authority  of  any  operations 
subsidiary  of  a  national  bank  to  make 
real  estate  loans  is  statutorily 
conditioned  upon  the  conditions  and/or 
restrictions  contained  in  12  U.S.C. 
1828(o)  and  any  regulations  issued  by 
the  CXX.  The  OCC's  regulations 
specifically  incorporate  the  guidelines 
at  issue.  Compliance  with  the 
regulations  and  guidelines  is  therefore 
clearly  required  in  order  for  real  estate 
lending  activity  to  be  within  the 
authority  of  an  operations  subsidiary  of 
a  national  bank.  As  a  consequence, 
approval  under  section  24(d)  of  the  FDI 
Act  is  required  in  order  for  a  subsidiary 
of  an  insured  state  bank  to  conduct  its 
real  estate  lending  activities  other  than 
as  set  out  in  those  regulations  and 
guidelines. 

The  FDIC  requested  comment  on 
whether  under  the  law  as  written 
section  24  of  the  FDI  Act  incorporates 
any  amount  limitations  on  otherwise 
permissible  activities.  For  example,  if  a 
national  bank's  authority  to  invest  in 
bonds  or  commercial  paper  is  Umited  to 
a  certain  amoimt,  does  section  24(a)  of 
the  FDI  Act  require  a  state  bank  to 
obtain  the  FDIC's  prior  consent  before 
making  investments  in  bonds  or 
commercial  paper  to  the  full  extent 
authorized  under  state  law  if  state  law 
authorizes  a  bank  to  make  such 
investments  to  a  greater  extent  than  a 
national  bank?  Eight  comments 
responded  that  section  24(a)  does  not  so 
bmit  state  banks.  One  comment 
expressed  the  opinion  that  the  language 
of  section  24(a)  does  in  fact  bmit  state 
banks  to  any  amount  bmitations  for  an 
activity  that  are  appUcable  for  national 
banks. 

Upon  careful  consideration  of  the 
express  language  of  section  24.  it  is  the 
opinion  of  Uie  FDIC  that  section  24(a)  is 
not  properly  read  to  incorporate  amount 
limits.  Section  24(a)  by  its  express 
language  restricts  the  "type"  of  activity 
in  which  a  state  bank  may  engage 
without  prior  consent.  Taken  on  its 


own.  the  reference  to  "type"  of  activity 
might  be  construed  to  encompass  type 
and  amount  of  activity,  however,  other 
provisions  of  section  24  make  that 
reading  of  section  24(a)  strained. 
Section  ^4(f)  specifically  provides  that 
state  banks  are  Umited  in  their  equity 
investments  to  the  "type"  and 
"amoxmt"  permissible  for  a  national 
bank.  Congress  clearly  knew  how  to 
bmit  the  permissible  amount  of  a 
particular  activity  (as  is  evident  in 
section  24(f))  and  could  have  done  so  in 
section  24  (a)  but  did  not. 

2.  Activity 

Section  362.2(a)  of  the  proposed 
regulation  defined  the  term  "activity"  to 
mean  the  authorized  conduct  of 
business  by  an  insured  state  bank.  The 
term  "activity"  was  further  defined  to 
include  acquiring  or  retaining  any 
investment  other  than  an  equity 
investment  when  the  term  "activity"  is 
used  in  connection  with  a  bank  itself 
and  was  defined  to  include  acquiring  or 
retaining  any  investment,  including  any 
equity  investment,  when  the  term  is 
used  in  connection  with  a  subsidiary  of 
an  insured  state  bank.  This  provision 
has  been  adopted  in  the  final  regulation 
without  change. 

Several  comments  expressed  concern 
that  the  definition  as  proposed  would 
sweep  so  broadly  that  nearly  everything 
a  bank  does  is  made  subject  to  the 
regulation.  Presumably  these  comments 
imply  that,  by  defining  "activity" 
broadly,  the  regulation  will  unduly 
restrict  allowable  state  bank  activities  or 
will  impose  an  applications  burden  on 
banks  and  imduly  delay  implementation 
of  a  bank's  business  decision  to  take 
advantage  of  state  law.  Except  for  one 
comment,  these  comments  did  not 
suggest  any  way  to  narrow  the 
definition.  The  one  comment  which  did 
offer  an  alternative  suggested  that  the 
term  "activity"  should  only  refer  to  any 
product  or  service  provided  to  a 
customer.  That  suggestion  has  been 
rejected  as  it  is  inconsistent  with  the 
statutory  definition  of  "activity"  found 
in  section  24(b)  of  the  FDI  Act  which 
clearly  indicates  that  the  term 
encompasses  investments. 

While  the  FDIC  is  sensitive  to  the 
concerns  expressed  by  the  comments, 
we  are  of  the  opinion  that  Congress 
intended  section  24  to  have  a  broad 
sweep  in  order  to  prevent  undue  risk  to 
the  deposit  insurance  funds  arising  from 
"as  prindpal"  conduct  which  Congress 
has  not  seen  fit  to  authorize  for  national 
banks  but  which  has  been  authorized  by 
the  states.  A  broad  definition  is 
compatible  with  that  purpose  and  is 
consistent  with  the  statutory  definition 
of  "activity"  which  does  not  purport  to 
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limit  the  scope  of  the  term.  Section 
24(h)  only  provides  that  the  term 
"activity"  includes  acquiring  or  making 
any  investment.  Thus,  the  term  means  at 
a  minimum  making  an  investment  but 
also  means  more. 

As  it  has  been  demonstrated  all  too 
well  in  recent  years,  the  conduct  of  the 
business  of  banking  can,  and  does,  pose 
risk  to  the  deposit  insurance  funds  in 
any  number  of  ways.  It  is  therefore 
appropriate  in  the  FDIC's  opinion  to 
define  the  term  "activity"  in  the  final 
rule  in  a  broad  manner  so  that  the  FDIC 
may  properly  meet  its  obligations  under 
the  statute.  We  wish  to  reiterate, 
however,  that  the  definition  is  not  as 
broad  as  some  of  the  comments  might 
have  thought.  As  stated  in  the  preamble 
accompanying  the  proposed  regulation. 
It  is  not  contemplated  that  loan  to  one 
borrower  limits,  insider  loan  limits, 
interest  rate  ceilings,  restrictions  on 
shared  management,  minimum  number 
of  directors  and  other  similar 
generalized  restrictions  on  the  business 
of  banking  will  be  considered  to  be 
"activities".  This  position  is  consistent 
with  the  position  adopted  by  the  FDIC 
in  applying  the  restrictions  under 
section  28  of  the  FDI  Act  (12  U.S.C. 
1831e)  which,  in  general,  limits  the 
activities  of  insured  state  savings 
associations  to  those  permissible  for 
federal  savings  associations. 

The  FDIC  will  endeavor  to  balance  the 
legitimate  needs  of  state  banks  to 
receive  prompt  guidance  with  the 
FDIC's  statutory  obligation  to  assess  the 
risk  to  the  funds  posed  by  certain 
proposed  conduct.  We  hope  to  do  so  by 
handling  applications  as  quickly  as 
possible  in  order  that  business  decisions 
are  not  unduly  delayed.  In  that  vein,  it 
should  be  noted  that  the  final  regulation 
expands  the  instances  in  which  an 
application  is  not  required  before  an 
insured  state  bank  may  directly,  or 
indirectly  through  a  majority-owned 
subsidiary,  conduct  particular  activities. 
As  a  result,  we  anticipate  that  far  fewer 
apphcations  will  need  to  be  filed  with 
the  agency  than  might  otherwise  have 
been  the  case. 

Three  comments  objected  to 
excluding  equity  investments  from  the 
definition  of  "activity"  when  that  term 
is  used  with  reference  to  the  direct 
conduct  of  an  activity  by  an  insured 
state  bank.  In  the  opinion  of  these 
comments,  doing  so  is  inconsistent  with 
section  24  as  the  term  "activity"  is  * 
defined  by  section  24(h)  of  the  FDI  Act 
to  include  making  any  investment.  It 
follows,  therefore,  that  if  an  activity 
includes  making  any  investment,  the 
FDIC  should  read  section  24(a)  of  the 
FDI  Act  as  allowing  the  agency  to 
approve  an  insured  state  bank  making  or 


retaining  an  equity  investment  that  is 
not  permissible  for  a  national  bank  and 
which  is  not  otherwise  excepted  by  the 
statute.  According  to  the  comments,  this 
construction  of  paragraph  (a)  of  section 
24  is  not  inconsistent  with  the 
remainder  of  the  section  as  paragraphs 
(c)  and  (f)  of  section  24  which 
specifically  address  equity  investments 
are  merely  intended  to  set  out 
exceptions  to  the  application  procedure 
otherwise  contemplated  by  section 
24(a).  In  the  view  of  the  comments,  this 
construction  of  section  24(a)  is 
consistent  with  the  legislative  history  of 
the  section  (the  Senate  Banking. 
Housing  and  Urban  Affairs  Committee 
Report  which  summarizes  section  24 
does  not  distinguish  between  equity 
investments  and  activities).  Finally,  the 
comments  point  out  that:  (1)  This 
reading  of  the  statute  provides  the  FDIC 
greater  flexibility  in  that  the  FDIC  could 
permit  state  banks  to  hold  equity 
investments  if  doing  so  would  not 
present  a  significant  risk  to  the  deposit 
insurance  funds,  and  (2)  this  reading  of   . 
the  statute  avoids  forcing  equity 
investments  into  subsidiaries  which 
would  be  more  costly  and  could  have 
tax  consequences. 

The  issue  raised  by  these  comments 
was  fully  considered  by  the  Board  of 
Directors  at  the  time  the  FDIC  adopted 
the  provisions  of  part  362  concerning 
equity  investments.  (57  FR  30436,  July 
9, 1992).  It  was  the  FDIC's  conclusion  at 
that  time  that  the  best  reading  of  section 
24(a)  (i.e..  the  meaning  most  consistent 
with  section  24  as  a  whole  taking  all  of 
its  provisions  into  consideration)  was 
that  the  term  activity  should  be  read  to 
mean  any  investment  imless  the  context 
of  section  24  requires  otherwise.  When 
section  24  specifically  sets  out 
prohibitions  and/or  exceptions 
pertaining  to  equity  investments,  those 
prohibitions  and/or  exceptions  control. 
While,  the  FDIC  agrees  that  the  reading 
of  section  24  urged  by  the  comments 
would  provide  the  FDIC  with  greater 
flexibility,  the  FDIC  continues  to.  believe 
for  the  reasons  detailed  below  that 
section  24(a)  is  not  susceptible  to  the 
reading  put  forth  by  the  comments 
unless  subsequent  paragraphs  of  section 
24  (or  portions  thereof)  are  ignored. 
Moreover,  the  fact  that  certain  tax 
consequences  and/or  .other  costs  may 
result  from  what  is  in  the  FDIC's  view 
the  only  correct  reading  of  section  24.  is 
immaterial  from  a  legal  standpoint.  The 
fact  remains  that  Congress  specifically 
prohibited  insured  state  banks  bom 
making  or  retaining  certain  equity 
investments  but  preserved  unto  the 
states  the  option  of  allowing  banks  to 
conduct  those  activities  through 


subsidiaries.  Although  that  alternative 
may  be  more  costly,  the  alternative  was 
left  available  for,state  banks  when 
Congress  could  have  just  as  easily 
limited  the  activities  of  state  bank 
subsidiaries  to  those  permissible  for 
national  banks. 

If  section  24(a)  were  to  be  read  as 
providing  the  exclusive  scheme  for  the 
treatment  of  each  and  every  investment 
by  an  insured  state  bank,  there  would 
have  been  no  need  for  Congress  to  enact 
section  24(c)(1).  section  24(f)(1)  or 
section  24(f)(2).  Section  24(c)(1) 
provides  that  a  state  bank  may  not 
directly  or  indirectly  acquire  or  retain 
any  equity  investment  of  a  type  that  is 
not  permissible  for  a  national  bank, 
there  is  no  mention  o^the  subsection  (a) 
provision  for  FDIC  approval.  If  section 
24(a)  is  a  general  prohibition 
encompassing  all  investments  and  the 
remainder  of  section  24  merely  creates 
exceptions  to  paragraph  (a),  there  would 
have  been  no  need  to  restate  the 
prohibition  on  making  equity 
investments.  If  Congress  had  intended 
later  paragraphs  of  section  24  as 
exceptions  to  paragraph  (a),  the  logical 
means  would  have  been  to  set  out  the 
additional  exceptions  as  exceptions  to 
section  24(a)  and  not  as  exceptions  to 
the  "General"  rules  which  govern 
specifically  deUneated  activities  in 
subsequent  paragraphs.  (In  each 
instance  the  first  subparagraph  of  every 
paragraph  in  section  24  is  headed  "In 
General".) 

Section  24(f)(1)  provides  that  an 
insured  state  bank  may  not  directly  or 
indirectly  acquire  or  retain  any  equity 
investment  of  a  type  or  in  an  amount 
that  is  not  permissible  for  a  national 
bank  or  is  not  otherwise  permitted 
under  section  24.  Paragraph  (f)(1)  would 
be  totally  unnecessary  if  it  was  intended 
simply  to  be  an  exception  to  paragraph 
(a)  of  section  24.  It  is  especially  worthy 
of  note  that  at  the  same  time  paragraph 
{f)(l)  sets  out  the  general  prohibition 
that  an  insured  state  bank  may  not  make 
any  equity  investment  that  is  not 
permissible  for  a  national  bank, 
paragraph  {f)(l)  specifically  indicates 
that  equity  investments  which  are 
otherwise  permitted  under  section  24 
are  not  subject  to  the  general 
prohibition.  If  section  24(a)  allows  ah 
in^^d  state  bank  to  make  any 
investments  (including  equity 
investmsnts)  that  are  approved  by  the 
FDIC.  there  would  never  be  any  need  to 
look  to  section  24(f)  and  the  exceptions 
contained  therein  as  authority  to  hold 
the  investments  specifically  mentioned 
in  section  24(f). 

Section  24(f)(2)  would  be  particularly 
superfluous  under  the  reading  put  forth 
by  the  comments.  That  section 


64468  Federal  Register  /  Vol.  58.  No.  234  /  Wednesday.  December  8.  1993  /  Rules  and  RegulaUons 


establishes  en  exception  to  the  general 
prohibition  set  out  in  section  24(0(1) 
and  has  its  tfwn  notice  and  approval 
procedure  under  which  common  or 
preferred  stock  listed  on  a  national       ^ 
securities  exchange  and  shares  of 
registered  investment  companies  may  be 
excepted  The  exception  in  {f){2)  not 
only  requires  notice  and  a  finding  by  the 
FDIC  that  the  investment  does  not  pose 
a  significant  risk  to  the  hind,  the 
exception  has  an  amcunt  limit.  If 
section  24(e)  establishes  an  application 
procedure,  which  procedure  governs  in 
the  ca'ie  of  common  or  preferred  stock 
and  shares  of  investment  companies? 
Why  would  an  applicant  seek  approval 
under  (f)(2),  which  has  a  limit,  when 
section  24(a)  is  available  which  does  not 
have  an  express  amoiuit  limit.  In  short, 
reading  se<:tion  24(a)  as  the  approval 
procedure,  renders  section  24(f)(2) 
meaningless  and  one  cannot  say  that  the 
specific  approval  procedure  in  (0(2) 
governs  rather  than  the  general  approval 
procedure  in  (a)  without  acknowledging 
that  provisions  of  section  24  which 
specifically  refer  to,  and  estabUsh 
prohibitions  and  restrictions  on  equity 
Investments,  are  to  be  given  precedence 
over  more  general  paragraphs. 

3  Affiliate 

The  proposed  regulation  contained  a 
definition  of  the  term  affiUate.  As  the 
regulation  as  adopted  in  final  does  not 
use  the  term  "affiliate",  the  definition 
has  been  omitted. 

4  As  Principal 

Section  362.2(d)  of  the  proposal 
defined  the  term  "as  principal"  to  mean 
acting  other  than  as  agent  for  a 
customer,  acting  as  trustee,' or 
conducting  an  activity  in  a  brokerage, 
custodial  or  advisor>'  capacity.  The 
preamble  accompanying  the  proposal 
described  the  proposed  definition  as  not 
covering,  for  example,  acting  as  agent 
for  the  sale  of  insurance,  acting  as  agent 
for  the  sale  of  securities,  acting  as  agent 
for  the  sale  of  real  estate,  or  acting  as 
agent  in  arranging  for  travel  services. 
Likewise,  providing  safekeeping 
services,  providing  personal  financial 
planning  services,  and  acting  as  trustee 
were  described  as  not  being  "as 
principal"  activities  within  th«  meaning 
of  the  proposal.  In  contrast,  real  estate^ 
development,  insurance  underwriting, 
issuing  aimuities,  and  securities 
xmderwriting  would  constitute  "as 
principal"  activities.  The  preanble  went 
on  to  explain  that,  for  example,  travel 
agency  activities  would  not  be  brought 
within  the  scope  of  part  362  if  the 
definition  were  adopted  as  proposed 
(i.e..  would  not  require  prior  consent 
from  the  FDIC)  even  though  a  national 


bank  is  not  permitted  to  act  as  travel 
agent.  This  results  from  the  fact  that  the 
state  bank  would  not  be  acting  "as 
prindpal"  in  providing  those  services. 
Thus,  the  fact  that  a  national  bank 
cannot  engage  in  travel  agency  activities 
would  be  of  no  consequence.  (State 
banks  were  reminded  that  they  would  of 
course  have  to  be  authorized  to  engage 
in  travel  agency  activities  under  state 
law.) 

The  FDIC  received  six  comments 
which  approved  of  the  definition  as 
written  and  which  specifically 
commended  the  FDIC  for  making  clear 
that  agency  activities  are  not  "as 
prindpal"  actixities.  One  comment 
expressed  concern  that  administrative 
type  services  such  as  those  that  would 
be  rendered  to  an  investment  company 
or  those  that  might  be  rendered  by  a 
trustee  do  not  seem  to  be  excluded  from 
the  definition  of  "as  principal".  Another 
comment  suggested  tnat  the  term  "as 
prindpal"  be  defined  as  meaning  when 
a  bank's  own  funds  are  at  risk  (such  as 
in  the  case  of  an  investment)  or  when 
a  bank  incurs  a  financial  obligation. 

Eighteen  comments  objected  to  the 
FDIC  treating  as  an  "as  prindpal" 
activity  entering  into  a  contract 
especially  where  the  contract  involved  a 
third-party  providing  brokerage  ser\'ice8 
on  the  bank's  premises.  These 
comments  were  in  response  to  the 
FDIC's  stated  initial  posture  that 
entering  into  a  contract  would  be 
considered  an  "as  principal"  activity. 
The  FDIC  requested  comment  on 
whether  part  362  should  except  such 
third-party  brokerage  activities  from  the 
application  procedure  that  would 
otherwise  be  required  if  the  contract 
differed  from  the  contracts  for  such 
activities  that  OCC  has  generally  found 
permissible  for  national  banks.  (56  FR 
6459.  column  three.)  The  comments 
expressed  the  opinion  that  it  is 
inappropriate  to  consider  contracting  to 
be  an  "as  principal"  activity  regardless 
of  to  what  the  contract  pertains.  It 
would  be  especially  inappropriate, 
according  to  the  comments,  to  adopt 
that  approach  in  connection  with  a 
contract  for  the  performance  of 
brokerage  services  by  a  third-party  since 
the  brokerage  services,  if  done  by  *ihe 
bank  itself,  would  not  be  considered  "as 
prindpal". 

Finally,  one  comment  suggested  that 
the  words  "for  a  customer"  which 
appear  in  the  proposed  definition  after 
the  words  "other  than  as  agent"  be 
deleted  from  the  definition.  According 
to  this  comment,  the  phrase  "for  a 
customer"  unjustifiably  narrows  the 
agency  exclusion. 

The  final  regulation  adopts  the 
proposed  definition  with  one  change. 


Under  the  final  definition, 
administrative  services  are  exduded 
from  the  terra  "as  principal".  The  words 
"for  a  customer"  have  not  been  deleted 
because  the  legislative  history  of  section 
24  specifically  uses  the  phrase  "as  agent 
on  behalf  of  a  customer"  when 
discussing  what  activities  were  meant  to 
be  excluded  from  the  reach  of  section  24 
by  the  use  of  the  phrase  "as  prindpal". 
The  FDIC  also  rejected  the  suggestion 
that  "as  prindpal"  be  defined  to  refer  to 
instances  in  which  a  bank's  funds  are  at 
risk  and  instances  in  which  a  bank 
incurs  a  financial  obligation.  The 
suggested  definition  would,  in  the 
FDIC's  opinion,  simply  be  more  likely  to 
engender  confusion  and  could  possibly 
sweep  too  broadly  in  some  cases.  It  may 
be  di^icult  in  any  given  instance  to 
determine  if  bank  funds  are  at  risk  and 
determining  when  and  if  an  obligation 
of  the  bank  arises  could  be 
problematical. 

Finally,  after  carefully  weighing  the 
comments  regarding  contracts,  the  FDIC 
concurs  that  it  Is  more  appropriate  to 
look  through  the  contract  itself  to  the 
underlying  activity  which  is  the  subjed 
of  the  centred  in  determining  whether 
the  contract  gives  rise  to  an  "as 
prindpal"  activity.  Thus,  rather  than 
treating  entering  into  the  contract  itself 
to  be  an  "as  prindpal"  activity,  the 
FDIC  will  look  to  what  the  contract 
involves  in  dedding  if  the  contrad 
triggers  review  under  section  24  of  the 
FDl  Ad  and  part  362.  Using  this 
standard,  entering  into  a  contrad  with 
a  third-party  under  which  securities 
brokerage  services  would  be  provided 
on  the  bank's  premises  would  not 
constitute  an  "as  prindpal"  activity.  In 
view  of  the  above,  there  is  no  need  for 
the  final  regulation  to  create  an 
exception  for  brokerage  contracts  with 
third-parties.  * 

5  Bona  Fide  Subsidiary 

Under  the  proposed  regulation  the 
term  "bona  fide  subsidiary"  was  defined 
to  mejin  a  subsidiary  of  an  insured  state 
bank  that  at  a  minimum:  (i)  Is 
adequately  capitalized;  (ii)  is  physically 
separate  and  distinct  in  its  operations 
from  the  operation  of  the  insured  bank; 
(iii)  maintains  separate  accounting  and 
other  corporate  records;  (iv)  observes 
separate  corporate  formalities  such  as 
separate  board  of  dirertors'  meetings;  (v) 
mainfciins  separate  employees  who  are 
compensated  by  the  subsidiary:  (vi) 
shares  no  common  officers  with  the 
insured  bank,  (vii)  has,  as  a  majority  of 
its  board  of  directore,  persons  who  are 
neither  diredors  nor  officers  of  the 
insured  bank;  and  (viii)  conducts 
business  pursuant  to  independent 
policies  and  procedures  designed  to 
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inform  customers,  and  prospective 
customers,  of  the  subsidiary  that  the 
subsidiary  is  a  separate  organization 
from  the  insured  bank.  The  proposed 
definition  specifically  provided  that  the 
separate  employee  requirement  was  not 
to  be  construed  to  prohibit  the  use  by 
the  subsidiary  of  bank  employees  to 
perform  functions  which  do  not  diredly 
involve  customer  contad  (such  as 
accounting,  data  processing,  and 
recordkeeping)  so  long  as  the  bank  and 
the  subsidiary  contrad  for  the  services 
on  terms  and  under  conditions  that  are 
comparable  to  those  agreed  to  by 
independent  entities.  The  proposal 
required  that  certain  grandfathered 
insurance  underwriting  subsidiaries 
meet  the  definition  of  a  bona  fide 
subsidiary  and  also  provided  that 
approvals  for  a  subsidiary  to  engage  in 
an  otherwise  impermissible  activity 
would  be  subject,  unless  spedfically 
waived,  to  the  condiUon  that  the 
subsidiary  be  a  bona  fide  subsidiary. 

The  proposed  definition  drew  a  lot  of 
critidsm.  Six  comments  expressed  the 
opinion  that  meeting  the  definition  of  a 
bona  fide  subsidiary  would  be  too  costly 
for  banks  generally  and  another  seven 
indicated  that  the  costs  would  be 
especially  prohibitive  for  small  banks. 
Several  comments  stated  that  the 
requirement  for  a  bona  fide  subsidiary 
goes  beyond  what  is  required  by  the 
statute  and  contains  elements  that  are 
not  necessary  in  order  to  provide  the 
bank  insulation  and  to  proted  the  bank 
against  a  piercing  of  the  corporate  veil 
between  the  bank  and  its  subsidiary. 
One  comment  suggested  that  the 
requirement  for  a  bona  fide  subsidiary 
not  be  imposed  if  the  parent  bank  is 
well-capitalized.  Seventeen  comments 
objerted  to  the  requirement  for  separate 
officers  and  the  limit  on  shared 
directors.  Three  comments  objected  to 
the  definition  as  proposed  in  that, 
according  to  these  comments,  the 
definition  seems  to  require  that  the  bank 
and  the  subsidiary  have  totally  separate 
buildings.  One  comment  suggested  that 
the  only  element  necessary  to  achieve 
insulation  for  the  bank  firom  any 
hability  arising  out  of  any  contrad  the 
subsidiary  may  enter  into  is  disdosure 
of  the  separateness  of  the  bank  and  its 
subsidiary.  The  same  comment 
indicated  that  the  bank  can  be  insulated 
from  tort  liability  for  the  acts  or 
omissions  of  the  si^sidiary  if  the 
subsidiary  maintains  adequate  capital 
and  the  subsidiary  carries  adequate 
insurance.  Most  of  those  commenting  on 
the  definition  also  indicated  (as  is 
discussed  at  more  length  behaw  in 
coimection  with  the  standard  conditions 
provisions  of  the  proposal)  that  the 


FDIC  should  only  impose  the  bona  fide 
subsidiary  requirement  on  a  case-by- 
case  basis.  Three  comments  supported 
the  definition  and  the  "firewalls"  that 
would  be  established  by  the  definition. 
Of  the  three  comments  which  supported 
the  definition  as  proposed,  one  stated 
that  structural  insulation  can  be  used  to 
distinguish  capital  which  is  at  risk,  to 
identify  corporate  responsibility,  and  to 
help  relators  identify  the  relative 
soundness  of  diverse  parts  of  an 
organization. 

As  discussed  elsewhere,  the  FDIC  has 
deleted  the  standard  conditions  from 
the  final  regulation,  however,  any 

E articular  subsidiary  may  be  required  to 
9  bona  fide  on  a  case-by-case  basis.2  In 
addition,  the  final  regulation  does 
spedfically  retain  the  requirement  that 
certain  grandfathered  insurance 
imderwriting  subsidiaries  be  bona  fide. 
Thus,  despite  the  fad  that  the  standard 
conditions  have  been  dropped,  the  final 
regulation  still  contains  a  definition  of 
the  term  "bona  fide  subsidiary". 

Although  the  definitioQ  has  been 
modified  in  the  final  rule,  that 
definition  is  substantially  the  same  as 
was  proposed  for  comment  with  two 
exceptions:  (1)  A  bank  and  its  bona  fide 
subsidiary  may  share  officers  so  long  as 
a  majority  of  the  subsidiary's  executive 
officers  are  neither  executive  officers 
nor  diredors  of  the  bank,  and  (2)  the 
physically  separate  reouirement  has 
been  amended  to  clearly  state  that  the 
bank  and  its  subsidiary  are  not 
prohibited  frtjm  sharing  the  same 
facility  provided  that  the  area  in  which 
the  subsidiary  conducts  business  with 
the  public  is  dearly  distind  from  the 
area  in  which  customers  of  the  bank 
condud  business  with  the  bank.  The 
change  with  resped  to  the  subsidiary's 
officers  is  being  made  in  response  to  the 
comments  which  objected  to  the  cost 
assodated  with  the  subsidiary  being 
required  to  have  totally  separate 
officers.  This  criteria  has  not  been 
eliminated  despite  the  comments  urging 
the  FDIC  to  do  so  because  the  FDIC 
believes  that  a  part  of  the  cost  of 
operating  a  business  is  finding  persons 
who  are  willing  to  become  leaders  of  the 
organization.  To  indicate  that  those 
persons  currently  involved  with  the 
bank  are  the  only  people  available  to 


»If  the  FDIC  determines  thai  It  U  not  necessary 
or  appropriate  for  a  subsidiary  to  be  a  "bona  fide" 
subsidiary  In  order  for  the  activities  of  that 
subsidiary  to  not  pose  a  significant  risk  to  the 
deposit  insurance  funds.  the^IC  may  nonetheless 
determine  for  safety  or  soundness  or  other  reasons 
that  one  or  more  of  the  criiaria  for  a  bona  fide 
subsidiary  should  be  imposed.  For  example,  the 
FDIC  may  determine  that  the  subsidiary's 
operations  should  be  physically  separate  and 
distinct  from  those  of  the  bank  or  that  the 
subsidiary  should  have  separate  management. 


manage  the  affairs  of  the  subsidiary, 
points  to  a  business  plan  that  may  be 
weak  because  it  cannot  attrad  qualified 
management  based  on  the  future 
prospects  of  the  business.  The  language 
regarding  the  use  of  physically  separate 
operations  has  been  modified  in 
response  to  the  comments  which 
expressed  concern  that  the  regulation 
remiired  totally  separate  facihties. 

The  remaining  criteria  for  a  "bona 
fide"  subsidiary  have  not  been  altered. 
The  FDIC  remains  of  the  opinion  that 
the  criteria  set  out  in  the  definition 
accurately  reflects  case  law  concerning 
corporate  separateness.  The  FDIC  also 
feels  that  the  cited  fadors  are 
appropriately  considered  to  be  the 
minimum  necessar/to  assure  the 
likelihood,  in  all  circumstances,  that  the 
corporate  separateness  between  a  parent 
bai^  and  its  subsidiary  will  be 
respected. 

"The  courts  in  weighing  whether  to 
pierce  the  corporate  veil  between  a 
parent  company  and  its  subsidiary 
typically  bdance  the  interests  of  an 
aggrieved  party  against  a  traditio^ial 
respect  for  the  Umited  Uability  enjoyed 
through  incorporation.  The  fadors  set 
out  in  the  de£uiition  of  bona  fide 
subsidiary  are  among  those  tj-pically 
weighed  by  the  courts.  The  analysis 
used  by  the  courts  does  not  involve  a 
simple  check-list  and  the  outcome  in 
any  given  case  is  heavily  dependent 
upon  the  overall  fads.  Additionally,  the 
likelihood  of  a  court  piercing  the  veil 
may  vary  depending  upon  the  cause  of 
action  that  is  asserted.  No  one  fador  is 
determinative  of  the  outcome  in  all 
cases,  however,  adeouate  capital  and  the 
maintenance  of  a  public  perception  of 
separateness  is  typicaUy  Key  to  a 
dedsion  by  the  courts  not  to  pierce  the 
corporate  veil. 

Tne  Board  of  Directors  feels  that  it  is 
a  reasonable  exercise  of  the  FDIC's 
authority  in  appropriate  cases  to  impose 
requirements  beyond  adequate  capital 
in  order  to  be  assured  that  a  subsidiary 
is  a  legally  separate  entity  from  its 
parent  bank,  espedally  in  the  case  of  a 
subsidiary  which  engages  in  activities 
that  are  not  permissible  for  a  subsidiary 
of  a  national  bank  and  in  instances  in 
which  it  is  determined  by  the  FDIC  that 
it  is  necessary  for  certain  economic  and 
legal  separations  to  exist  between  the 
subsidiary  and  the  bank  in  order  that 
the  deposit  insurance  funds  are 
protected  from  risk.  The  bona  fide 
subsidiary  requirements  are  all  relevant 
to  whether  the  bank  and  its  subsidiary 
are  separate  business  entities  which  will 
be  perceived  to  be  separate  and  distind 
by  the  pubUc.  The  FDIC  does  not  feel 
that  any  of  these  requirements,  if 
imposed,  will  imduly  hinder  insured 
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state  banks  from  taking  advantage  of 
state  law  dot  unduly  Increase  a  bank's 
cost  ia  estabUshlng  and  operating  a 
subsidiary.  This  is  especially  so  due  to 
the  modincation  that  has  been  made  in 
the  final  rule  with  respect  to  shared       "^ 
officers.  In  addition,  as  the  final  rule 
does  not  automatically  impose  the 
transaction  restrictions  between  an 
insured  state  bank  and  any  of  its 
subsidiaries  that  are  required  by  part 
362  to  be  bozM  fide  as  had  been 
proposed  (see  discussion  below),  even  if 
a  bulk's  subsidiary  is  required  to  be 
bona  fide,  the  impect  of  that 
reqiiirement  is  suostantially  lessened 
when  and  if  it  is  imposed. 

For  the  purposes  of  applying  the 
adeqxiate  capital  criteria,  adequate 
capitalization  will  be  Judged  according 
to  established  industry  standards.  In  a 
case  in  which  industry  standards  are  not 
well  known,  the  FDIC  will  work  with 
the  applicant  to  find  appropriate  levels 
of  capital.  As  indicated  above,  the 

Ehysically  separate  reqxiirement  will  not 
B  construed  to  require  completely 
separate  buildings.  Physical 
distinctiveness  will  be  determined 
based  on  whether  the  subsidiary's 
o;>eration  is  housed  in  a  fashicm  so  as 
to  make  the  public  aware  that  it  is 
dealing  with  a  separate  entity  and  not 
the  insured  state  bank.  Separate 
accounting  and  other  corporate 
formalities  and  conducting  business 

EuTsuant  to  independent  policies  will 
9  similariy  Judged.  If  the  operation  is 
structured  in  order  to  make  the  public 
aware  that  it  is  dealing  with  a  separate 
entity,  the  FDIC  will  not  object. 

6.  Department 

Under  the  proposal  the  term 
"department"  was  defined  as  a  division 
of  a  bank  that  satisfies  five  reauir«n«xts 
designed  to  create  separation  between 
the  division  and  the  remainder  of  the 
bank.  The  "department"  would:  (1)  Be 
physically  distinct  from  the  remednder 
of  the  institution,  (2)  maintain  separate 
accoimting  and  other  records,  (3) 
maintain  assets,  liabiUties,  obligations 
and  expenses  which  are  by  statute  to  be 
separate  and  distinct  from  those  of  the 
remainder  of  the  institution,  (4)  be 
liquidated  under  appUcable  law 
separately  bam  the  other  divisions  of 
the  institution,  and  (S)  be  subject  to  a 
reouirement  that  the  obligations, 
liabilities,  and  expenses  of  the 
department  can  only  be  satisfied  with 
the  assets  of  the  department  Under  the 
proposal,  certain  grandfathered 
instirance  underwriting  activities 
conducted  directly  by  an  insured  state 
bank  were  required  to  be  conducted  in 
a  department  and  the  standard 
conditions  proyision  of  the  proposal 


indicated  that  any  approval  for  an 
insured  state  bank  to  directly  conduct 
otherwise  impermissible  activities 
would  be  conditioned,  unless 
specifically  waived,  upon  the  activity 
being  housed  in  a  department  As 
discussed  elsewhere,  the  standard 
conditions  provision  has  been 
eliminated  from  the  final  regulation, 
thus,  whether  or  not  a  particular  activity 
if  conducted  directly  by  a  bank  will  be 
required  to  be  done  through  a 
department  will  be  determined  on  a 
case-bv-case  basis.)  However, 
grandfathered  insurance  imderwriting 
activities  are  still  required  under  the 
final  regulation  to  be  housed  in  a 
department  of  the  bank. 

Comments  received  on  the  definition 
of  "department"  were  generally  critical. 
Six  comments  emphasized  that  it  would 
be  impossible  for  banks  to  comply  with 
the  reouirement  since  state  law  in  many 
cases  does  not  separate  the  assets, 
liabilities,  obligations  and  expenses  of 
any  division  of  a  bank  from  any  other 
division  of  the  bank.  As  it  may  be 
difficult  (and  certainly  time  consuming) 
to  amend  state  law.  few  state  banks 
could  comply  with  the  regulation  thus 
state  banks  would  be  forced  to  establish 
subsidiaries.  One  comment  added  that 
the  requirement  would  impose  costs 
that  would  discriminate  against  smaller 
banks  while  another  comment  indicated 
that  the  requirements  would  discourage 
the  conduct  of  activities  on  a  small 
scale.  Three  comments  suggested  that 
the  requirements  be  imposed  only  on  a 
case-by-case  basis.  One  comment 
suggested  the  requirements  are 
imnecessaiy  for  activities  such  as  the 
purchase  of  auction  rate  and  adjustable 
rate  preferred  stock. 

The  definition  of  "department"  as 
contained  in  the  final  regulation  has 
been  amended  slightiy  in  response  to 
the  comments.  The  requirement  that  the 
bank  and  its  department  are  liquidated 
separately  under  state  law  has  been 
eliminateid  and  the  requirement  that  the 
department's  assets,  habilities. 
obligations  and  expens^  are  separate 
from  those  of  the  remainder  of  the  bank 
has  been  modified  by  eliminating  the 
requirement  that  separation  be 
established  by  state  statute.  However, 
the  reference  to  state  statute  has  been 
added  to  the  requirement  that  the 
obligations,  liabilities  and  expenses  of 
the  department  can  only  be  satisfied 
with  the  assets  of  the  department. 

The  change  with  respect  to  the 
liquidaticm  of  the  department  has  been 


s  The  FDIC  ooBoadw  ttte  poMfbillty  thai  not  all 
oibflrwiM  laBptnniasiblo  actirltiM  need  to  be 
confiD«d  to  a  dapaHsMnl  in  ordar  to  protect  the 
deposit  insdiaBce  huds  fam  tignificant  risk. 


made  in  recognition  of  the  fact  that 
separate  Uquidation  may  not  be 
practical  in  the  case  of  activities  that  are 
not  separately  regulated  and  supervised. 
Eliminating  me  requirement  that  state 
law  sep^te  the  bank's  and  the 
departm^t  s  assets  allows  a  bank  to 
establish  that  separation  through  its 
own  accounting  and/or  other  practices. 
The  reference  to  state  law  in  the  case  of 
the  satisfection  of  liabilities  has  been 
added  as  the  FDIC  feels  strongly  that 
without  the  forts  of  state  law  behind  it, 
an  attempt  by  the  bank  to  Umit  the 
repayment  of  those  liabilities  from  the 
bank's  general  assets  may  not  be 
successful. 

When  the  deparment  structure  is 
required  by  the  FDIC,  the  final 
regulation  does  not  require  that  the 
department  must  be  totally  separate 
from  the  operations  of  the  insured  bank, 
however,  areas  of  operation  of  the 
department  must  be  distinguished  fit)m 
other  areas  of  the  bank.  The  FDIC  does 
not  wish  to  limit  the  methods  that  may 
be  employed  in  making  the  distinction 
other  than  to  emphasize  that  the 
operaticms  of  the  department  should  be 
recognizably  diflSerent  from  the 
operations  of  the  bank.  The  FDIC 
intends  to  maintain  its  flexibihty  in 
applying  this  standard  in  order  to 
balance  the  legitimate  needs  of  the  bank 
to  reduce  costs  with  the  FDIC's  goal  of 
limiting  customs  confusion  as  much  as 
possible.  The  requirement  to  maintain 
separate  records  and  accoxmts  will  help 
clarify  which  assets  are  available  to 
meet  the  obligations  of  the  department 
This  arrangement  also  allows  for  a  better 
indication  of  profitability  of  the 
operation.  The  FDIC  anticipates  that 
most  institutions  would  normally 
TnBintain  separate  accoimts  and  records 
for  operations  in  a  department, 
therefore,  this  requirement  should  not 
represent  an  added  burden.  Certain 
expenses  may  be  shared  between  a  bank 
and  its  department,  but  such 
arrangements  should  reflect  a 
reasonable  estimation  of  the 
department's  share  of  the  expense. 

7.  Commercial  Venture 

Hie  proposed  regulation  contained  a 
definition  of  the  term  commercial 
venhire  w^ch,  in  brief,  defined  a 
commercial  venture  to  mean  any 
activity  other  than  providing  a  financial 
service.  Financial  service  was  in  turn 
defined.  The  definition  was  for  the  most 
part  farorably  received.  The  definition 
has  been  omitted  from  the  final 
regulation,  however,  as  the  prohibition 
on  the  direct  conduct  of  any  commercial 
venture  by  an  insurod  state  bank  which 
had  been  contained  in  the  proposal  has 
been  dropped  from  the  final  regulation. 
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A  discussion  of  the  proposed 
prohibition  on  commercial  ventures  as 
well  as  a  discussion  of  the  reasons  why 
the  prohibition  is  being  eliminated  are 
set  out  elsewhere  below. 

8.  Director,  Executive  Officer,  Principal 
Shareholder,  and  Related  Interest 

The  text  of  the  proposed  rule  did  not 
itself  contain  definitions  of  the  terms 
director,  executive  officer,  principal 
shareholder  and  related  interest, 
however,  the  preamble  accompanying 
the  proposal  indicated  that  those  terms 
would  be  understood  to  have  the  same 
meaning  as  is  relevant  for  purposes  of 
section  22(h)  of  the  Federal  Reserve  Act 
(12  U.S.C.  375)  and  §  337.3  of  tiie  FDIC's 
regulations  (12  CFR  337.3).  The  final 
rule  specifically  incorporates  those 
definitions  in  the  text  of  the  regulation 
by  cross  referencing  §  337.3  of  the 
FDIC's  regulations. 

9.  Extension  of  Credit 

The  proposed  regulation  defined 
"extension  of  credit"  as  having  the  same 
meaning  as  used  for  the  purposes  of 
§  337.3  of  this  chapter.  This  definition  is 
unchanged  in  the  final  rule. 

10.  Investment  in  Department 

The  proposed  regulation  defined  the 
term  "investment  in  a  department"  as 
any  transfer  of  funds  by  an  insured  state 
bank  to  one  of  its  departments  which  is 
represented  on  the  department's 
accounts  and  records  as  an  accounts 
payable,  a  liability,  or  equity  of  the 
department.  The  definition  specifically 
provided  that  transfers  of  funds  to  the 
department  in  payment  of  services 
rendered  by  that  department  are  not  to 
be  considered  an  investment  in  the 
department.  No  comments  were 
received  on  the  proposed  definition  and 
it  is  therefore  being  adopted  in  final 
without  change.  The  definition  is  only 
relevant  to  the  grandfathered  conduct  of 
certain  insiu'ance  underwriting 
activities  unless  the  FDIC  imposes  on  a 
case-by-case  basis  a  limit  on  a  bank's 
investment  in  a  department  and/ or  the 
FDIC  (again  on  a  case-by-case  basis) 
requires  a  bank  to  deduct  its  investment 
in  a  department  from  the  bank's  capital. 

11.  Investment  in  Subsidiary 

The  proposed  regulation  defined  the 
term  "investment  in  a  subsidiary"  to 
mean  the  total  equity  investment  in  a 
subsidiary  by  a  bank  plus  any  debt 
issued  by  the  subsidiary  that  is  held  by 
the  bank.  Although  no  comments  were 
received  which  directly  questioned  this 
definition,  several  comments  indirectly 
sought  clarification.  The  proposed 
regulation  listed  among  its  standard 
conditions  the  requirement  that  an 


insured  state  bank  meet  a  certain  capital 
level  after  deducting  its  investment  in  a 
subsidiary.  Another  proposed  provision 
limited  a  bank's  extensions  of  credit  to 
its  subsidiary.  Several  comments 
thought  that  it  was  inconsistent  for  the 
regulation  to  limit  a  bank's  loans  to  its 
subsidiary  but  not  to  limit  a  bank's 
investment  in  its  subsidiary  and  several 
others  urged  the  FDIC  to  consider  senior 
subordinated  debt  to  be  covered  by  the 
loan  hmitaUon  and  not  to  be 
encompassed  by  the  definition  of 
"investment  in  a  subsidiary". 

The  definition  has  been  modified  in 
the  final  regulation  to  include  any 
extensions  of  credit  from  the  bank  to  its 
subsidiary.  However,  as  is  discussed  in 
more  detail  below,  the  final  regulation 
does  not  impose  any  automatic  limit  on 
a  bank's  extensions  of  credit  to  its 
subsidiary  and  the  automatic  capital 
deduction  has  been  eliminated  (except 
in  thp  case  of  certain  grandfathered 
insurance  underwriting  subsidiaries) 
due  to  the  elimination  of  the  standard 
conditions  from  the  final  regulation. 
Thus,  imless  the  FDIC  imposes  on  a 
case-by-case  basis  a  limit  on  a  bank's 
investment  in  its  subsidiary  and/or  the 
FDIC  requires  a  bank  to  deduct  its 
investment  in  its  subsidiary  from  the 
bank's  capital,  the  definition  of 
"investment  in  a  subsidiary"  is  only 
relevant  insofar  as  certain  grandfathered 
insurance  imderwriting  subsidiaries  are 
concerned. 

General  Prohibition  on  Engaging  as 
Principal  in  Activities  That  Are  Not 
Permissible  for  a  National  Bank 

Section  362.4(a)(1)  of  the  final 
regulation  tracks  section  24(a)  of  the  FDI 
Act.  Section  362.4(a)(1)  provides  that 
after  December  19,  1992,  no  insured 
state  bank  may  directly  engage  as 
principal  in  any  activity  that  is  not 
permissible  for  a  national  bank,  and  no 
subsidiary  of  an  insured  state  bank  may 
engage  as  principal  in  any  activity  that 
is  not  permissible  for  a  subsidiary  of  a 
national  bank,  unless  the  FDIC  gives  its 
consent.  (The  final  regulation  contains  a 
number  of  exceptions  to  the  general 
requirement  to  obtain  consent  which  are 
discussed  in  detail  below.)  Insured  state 
banks  that  wish  to  obtain  consent  must 
file  an  application  in  accordance  with 
§  362.4(d)  of  the  final  regulation. 
Insured  nonmember  banks  are  not 
prohibited  from  requesting  the  FDIC's 
consent  to  engage  as  principal  in  any 
activity  that  is  otherwise  not 
permissible  for  a  national  bank  or  its 
subsidiaries  with  the  exception  of 
insurance  underwriting.  Insurance 
imderwriting  activities  beyond  the 
authority  of  national  banks  are 
specifically  precluded  to  insured  state 


banks  by  section  24(b)(1)  of  the  FDI  Act 
and  may  not  be  engaged  in  by  an 
insured  state  banft  unless  otherwise 
excepted  by  section  24  and  pari  362. 
The  statutory  prohibition  on  insurance 
underwriting  activities  found  in  section 
24(b)(2)  of  tiie  FDI  Act  is  repeated  in  tiie 
final  regulation  at  §  362.4(a)(2).  The 
language  of  paragraph  (a)(2)  makes  clear 
that  the  prohibition  does  not  apply  if 
the  insurance  underwriting  activity  is 
otherwise  permitted  by  pari  362. 

The  proposed  regulation  had 
indicated  that  insured  state  banks 
would  not  be  permitted  to  directly 
conduct  commercial  ventures.  The 
prohibition  would  not  have  prevented 
an  insured  state  bank  ffom  requesting 
the  FDIC's  consent  to  engage  as 
principal,  through  a  majority-owned 
subsidiary,  in  a  commercial  venture  of 
the  sort  that  is  not  permissible  for  a 
national  bank  subsidiary.  The  following 
discussion  of  that  aspect  of  the  proposal 
appeared  in  the  preamble  accompanying 
-the  proposed  regulation. 

Paragraph  (a)(2)  of  the  proposal  represents 
in  essence  the  opinion  of  the  FDIC  that 
directly  engaging  in  commercial  ventures 
presents  a  significant  risk  to  the  deposit 
insurance  fund  and  that  such  activities  are 
inappropriate  for  federally  insured 
depository  institutions.  The  FDIC  has  the 
responsibility  under  section  24  of  the  FDI  Act 
to  ensure  that  activities  conducted  by  insured 
state  banks  do  not  pose  a  significant  risk  to 
the  deposit  insurance  funds.  Moreover,  the 
FDI  Act  also  directs  the  FDIC  to  ensure  that 
activities  conducted  by  insured  banks  are 
consistent  with  the  purposes  of  federal 
deposit  insurance,  i.e.,  among  other  things 
that  the  activities  are  appropriate  given  the 
extension  of  the  federal  safety  net  to  the 
institution.  Federal  deposit  insurance 
permits  banks  to  fund  illiquid  investments 
(such  as  loans)  with  bank  deposits  (which  are 
liquid  assets),  that  is  to  say,  federal  deposit 
insurance  is  designed  to  enhance  the  asset 
transformation  services  of  banks.  Federal 
deposit  insurance  enhances  those  activities 
as  it  provides  stability  to  the  banking  system 
by  eliminating  the  motivation  behind  bank 
runs.  It  would  be  inappropriate,  as  well  as 
counterproductive,  for  the  federal  safety  net 
to  in  effect  be  extended  to  activities  that  do 
not  compliment  bank  asset  transformation 
services  and  which  are  not  associated  with 
the  production  and  distribution  of  financial 
services.  To  do  so  may  lead  to  greater  risk 
taking  by  banks  (but  not  bank  shareholders) 
and  may  ultimately  adversely  affect  the 
deposit  insurance  fund.  What  Is  more,  it  may 
be  safely  assumed  that  bank  management  is 
not  likely  to  have  the  necessary  expertise 
associated  with  conducting  commercial 
ventures  and  that,  if  banks  were  to  conduct 
commercial  ventures,  banks  would  not  have 
any  particular  advantage  in  commercial 
businesses  based  upon  economies  of  scale  or 
other  factors  which  would  make  those 
ventures  profitable  for  banks.  58  FR  6459, 
columns  2  and  3. 
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The  FDIC  received  eleven  comments 
that  objected  to  the  flat  prohibition  on 
insured  sfate  banks  directly  engaging  in 
commercial  ventures.  One  comment 
supported  the  prohibition.  The         .^ 
comments  which  objected  to  the 
prohibition  unanimously  expressed  the 
opinion  that  banks  should  be  permitted 
to  request  the  FDIC's  consent  to  engage 
in  such  activities  and  that  the  FDIC 
should  only  prohibit  that  conduct,  if  at 
all,  after  a  case-by-case  analysis.  Some 
of  the  comments  also  expressed  concern 
that  the  prohibition  could  be  read  to 
prohibit  some  activities  that  banks 
presently  undertake  to  satisfy  their 
community  reinvestment  act 
obligations. 

After  carefully  weighing  the 
comments,  the  Board  of  Directors  has 
determined  to  adopt  the  case-by-case 
approach  urged  by  the  comments. 
Having  adopted  this  change,  however, 
the  Board  of  Directors  wishes  to  apprise 
insured  state  banks  that  the  burden  of 
persuading  the  FDIC  that  such  activities 
do  not  present  a  significant  risk  to  the 
fund  and  that  such  activities  are 
appropriate  for  federally  insured 
institutions  resides  with  the  applicant. 
Moreover,  given  the  FDIC's  continued 
reservations  about  such  activities,  that 
burden  is  a  heavy  one. 

Ten  comments  objected  to  the 
requirement  for  a  state  bank  to  seek  the 
FDIC's  consent  prior  to  exercising  a 
power  authorized  by  the  bank's 
chartering  authority.  The  main  concern 
expressed  by  these  comments  was  that 
the  requirement  will  impair  the  dual 
banking  system.  Five  comments 
indicated  that  the  need  to  become 
famihar  with  OCC  regulations,  etc. 
creates  a  tremendous  burden  for  state 
banks.  Four  comments  requested  that 
the  FDIC  create  a  list  of  activities  that 
are  permissible  for  national  banks.  One 
comment  requested  that  the  FDIC  adopt 
a  formal  procedure  whereby  an  insured 
state  bank  could  obtain  an  opinion  from 
the  OCC  as  to  whether  a  particular 
activity  is  permissible  for  a  national 
bank  and  one  comment  requested  that 
the  FDIC  clarify  how  the  FDIC  intends 
to  co-ordinate  with  the  OCC  on  the  issue 
of  what  activities  are  permissible  for 
national  banks. 

The  requirement  to  in  certain 
instances  obtain  FDIC's  consent  before 
exercising  state  authorized  powers  has 
been  retained  in  the  final  rule.  Although 
that  requirement  might  possibly  be 
characterized  by  some  as  impairing  the 
dual  banking  system,  section  24  is  clear 
and  unambiguous  in  establishing  just 
such  a  requirement.  The  FDIC  has  no 
discretion  in  this  matter.  It  is  the  FDIC's 
desire  to  minimize  the  potential  impact 
of  the  regulation  on  the  dual  banking 


system  by  carving  out  situations  in 
which  applications  are  in  effect 
preapproved  and  by  processing 
applications  that  are  necessary  as 
quickly  as  possible.  The  FDIC 
recognizes  that  it  will  be  difficult  for 
state  banks  to  become  familiar  with  OCC 
regulations,  etc.  and  for  that  reason  has 
made  available  upon  request  through 
the  FDIC's  Office  of  Public  Information 
a  list  of  activities  and  equity 
investments  that  the  OCC  has 
recognized  as  permissible  for  national 
banks  and  their  subsidiaries.  Although 
this  list  is  not  a  comprehensive  list,  it 
should  be  a  valuable  aid  for  insured 
state  banks.  Finally,  the  FDIC  intends  to 
respond  to  inquiries  from  insured  state 
banks  as  to  the  permissibility  of  certain 
activities  as  quickly  as  possible  and  will 
closely  coordinate  with  the  OCC  to  the 
fullest  extent  possible  in  responding. 

Exceptions  to  the  General  Requirement 
to  Obtain  FDIC's  Prior  Consent 

Section  362.4(b)  of  the  proposed 
regulation  sets  out  several  exceptions  to 
the  general  requirement  than  an  insured 
state  bank  must  obtain  the  FDIC's  prior 
consent  to  directly  or  indirectly  engage 
as  principal  in  any  activity  that  is  not 
permissible  for  a  national  bank  and  its 
subsidiaries.  Several  of  the  exceptions 
were  simply  carried  over  from  section 
24  itself.  Other  exceptions  embodied  the 
FDIC's  preliminary  determination  that  it 
would  not  present  a  significant  risk  to 
the  deposit  insurance  fund  for  any 
insured  state  bank  to  engage  as  principal 
in  particular  activities  provided  that 
certain  conditions  and  restrictions  are 
observed.  Three  such  exceptions  based 
upon  a  lack  of  significant  risk  to  the 
fund  were  proposed  (guarantee 
activities,  activities  that  are  closely 
related  to  banking,  securities  activities 
conducted  throu^  a  subsidiary  of  an 
insured  nonmember  bank  pursuant  to 
§  337.4  of  this  chapter).  The  proposal 
also  specifically  invited  comment  on 
whether  the  list  of  activities  which  do 
not  present  a  significant  risk  to  the  fund 
should  be  expanded. 

In  addition,  the  FDIC  sought  comment 
on  whether  an  additional  exception 
should  be  added  to  the  regulation  which 
would  allow  an  insured  state  bank  the 
flexibility  of  holding  equity  securities 
through  a  bona  fide,  majority-owned 
subsidiary  subject  to  certain  restrictions. 
The  preamble  to  the  proposed 
regulation  indicated  that  the  type  of 
restrictions  under  consideration  by  the 
FDIC  were:  (1)  The  equity  securities 
must  be  listed  on  a  national  securities 
exchange,  (2)  the  subsidiary  cannot 
control  any  issuer  of  securities,  (3)  the 
bank  must  meet  its  minimum  capital 
requirements,  (4)  the  bank  must  be 


adequately  capitalized  without  taking 
into  consideration  the  bank's 
investment  in  the  subsidiary,  and  (5)  the 
bank's  investment  in  the  subsidiary  is 
no  greater  than  25  percent  of  the  bank's 
capitals  In  addition  to  seeking  comment 
on  the  above,  the  preamble  to  the 
proposed  regulation  invited  comment 
on  Oie  impact  of  section  24  of  the  FDI 
Act  on  the  investment  portfolios  of 
subsidiaries  of  insiued  state  banks  ' 
whose  insurance  underwriting  activities 
are  excepted  by  part  362  and  section  24 
of  the  FDI  Act  from  the  general 
prohibition  on  insurance  underwriting 
activities. 

All  of  the  proposed  exceptions  have 
been  retained  (in  certain  instances  the 
exceptions  have  been  modified  based 
upon  the  commenis)  and  a  number  of 
additional  exceptions  have  been  added 
to  the  final  regulation.  In  addition  the 
exceptions  are  now  found  in  paragraph 
(c)  of  §  362.4.  In  each  case  the  references 
to  "subsidiary"  in  §  362.4(c)  have  been 
changed  to  "majority-owned 
subsidiary".  This  change  is  made 
merely  in  way  of  clarification  in  order 
to  avoid  possible  confusion.  The 
exceptions,  as  well  as  the  comments 
received  by  the  FDIC,  are  discussed  in 
detail  below. 

Generally  speaking,  all  of  the 
exceptions  require  that  the  bank  meet  its 
minimum  capital  requirements.  (This 
requirement  is  expressly  derived  from 
the  requirements  of  section  24  of  the 
FDI  Act.)  It  is  not  the  FDIC's  intention 
to  require  any  bank  whose  capital  falls 
below  those  minimum  standards  to 
immediately  cease  any  activity  in  which 
the  bank  had  been  engaged  pursuant  to 
an  exception.  The  FDIC  will  deal  with 
such  eventuality  rather  on  a  case-by- 
case  basis  through  the  examination 
process.  In  short,  the  FDIC  intends  to 
utilize  the  supervisory  and  regulatory 
tools  available  to  it  in  dealing  with  the 
bank's  loss  of  capital.  The  issue  of  the 
bank's  ongoing  activities  will  be  dealt 
with  in  the  context  of  that  effort.  In  the 
case  of  a  state  member  bank,  the  FDIC 
will  communicate  its  concerns 
regarding  the  continued  conduct  of  an 
activity  to  the  bank's  appropriate  federal 
banking  agency.  It  is  that  agency  which 
will  formulate  a  response  to  the  bank's 
drop  in  capital.  The  FDIC  is  of  the 
opinion  that  the  case-by-case  approach 
to  whether  a  bank  will  be  permitted  to 
continue  an  activity  is  preferable  to 
forcing  a  bank  to,  in  all  instances, 
immediately  cease  the  activity  in 
question.  Such  an  inflexible  approach 
could  exacerbate  an  already  poor 
situation  and  the  FDIC  has  thus  opted 
to  reject  that  approach.  It  should  be 
noted  that  the  FDIC  sought  comment  on 
the  above  described  posture  in 
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connection  with  the  proposed 
regulation.  No  comments  were  received. 

1.  Savings  Bank  Life  Insurance 

Section  362.4(b)(1)  of  the  proposal 
provided  that  any  insured  state  bank 
that  is  located  in  Massachusetts,  New 
York  or  Connecticut  is  not  prohibited 
from  engaging  in  the  underwriting  of 
savings  bcmk  life  insurance  provided 
that  three  conditions  are  met:  (1)  The 
FDIC  has  not  foimd  that  such  activities 
pose  a  significant  risk  to  the  fund:  (2) 
the  bank  conducts  the  savings  bank  life 
insurance  activities  tlirough  a  division 
of  the  bank  that  meets  the  definition  of 
a  "department";  and  (3)  the  bank  makes 
certain  customer  disclosures.  The 
proposed  exception  is  based  upon 
section  24(e)  of  the  FDI  Act  which 
creates  a  savings  bank  life  iiisurance 
exception,  requires  that  customer 
disclosiu'es  be  made,  and  directs  the 
FDIC  to  make  a  finding  whether  savings 
bank  lifie  instirance  activities  conducted 
under  the  exception  in  section  24(e)  will 
pose  a  significant  risk  to  the  deposit 
insurance  fiind.  The  statute  directed  the 
FDIC  to  make  such  finding  by  December 
19, 1992. 

The  substance,  timing,  and  placement 
of  the  proposed  disclosures  were  the 
same  as  are  required  under  §  362.3(b)(3) 
of  part  362  which  sets  out  a  parallel 
exception  for  the  ownership  of  the 
equity  of  a  savings  bank  life  insurance 
company.  Under  the  exception  as 
proposed,  disclosures  were  reqmred  to 
be  prominent,  to  be  made  prior  to  the 
time  of  purchase  of  the  insurance 
policy,  other  insurance  product,  or 
annvdty.  and  were  required  to  be  in  a 
separate  document  clearly  labeled 
"customer  disclosure"  if  the  disclosiue 
did  not  appear  on  the  face  of  the  policy, 
other  insurance  product,  or  annuity. 
The  proposal  provided  that  the 
following  or  a  similar  statement  would 
satisfy  the  disclosure  requirements: 
"This  [insurance  policy,  other  insurance 
product,  aimuity]  is  not  a  federally 
insured  deposit  and  only  the  assets  of 
the  bank's  insurance  department  may 
legally  be  used  to  satisfy  any  obligation 
of  that  department"  Lastly,  the  proposal 
indicated  that  an  insured  state  bank 
could  comply  with  the  disclosure 
requirements  by  meeting  any 
substantially  similar  disclosure 
requirement  imposed  by  state  law  or 
regulation. 

No  comments  were  received  on  this 
exception.  Despite  that  feet,  however, 
the  savings  bank  life  insurance 
exception  hn  been  adopted  as  proposed 
with  <me  change.  As  required  by  section 
24(e).  the  FDIC  conducted  a  study  of  the 
savings  bank  life  insurance  systems  in 
Massadiusetts,  New  York  and 


Connecticut  and  on  May  25, 1993, 
issued  its  determination  regarding 
whether  savings  bank  life  ins\u-ance 
activities  pose,  or  may  pose,  a 
significant  risk  to  the  deposit  insurance 
funds.  Althou^  that  study  concluded 
that  certain  aspects  of  the  systems  in 
those  states  may  warrant  certain 
regulatory  or  supervisory  initiatives  by 
the  FDIC  which  the  agency  may 
undertake  in  the  future,  the  FDIC 
determined  that  the  operation  of  the 
system  in  those  states  does  not  at  the 
present  time  present  a  significant  risk  to 
the  deposit  insurance  funds.  In  view  of 
the  issuance  of  the  FDIC's  conclusion, 
the  savings  bank  life  insurance 
exception  in  the  final  regulation  has 
been  modified  firom  the  proposal  in  that 
the  final  regulation  conditions  the 
exception  on  the  FDiC  not  altering  its 
determination  that  was  made  pursuant 
to  section  24(e)  of  the  FDI  Act. 

2.  Insurance  Underwriting 

Section  24(d)(2KA)  of  the  FDI  Act 

provides  that  no  subsidiary  of  an 
insured  state  bank  may  engage  in 
insurance  underwriting  except  to  the 
extent  such  activities  are  permissible  for 
national  banks.  Notwithstanding  the 
general  prohibition  under  section 
24(d)(2)(A).  section  24(d)(2)(B)  provides 
that  a  well-capitalized  insured  state 
bank  and  its  subsidiaries  were  lawfully 
providing  insurance  as  principal  on 
NovembOT  21. 1991  may  continue  to 
provide  insurance  as  principal  in  the 
state  or  states  in  which  the  bank/ 
subsidiary  did  so  on  November  21, 1991 
so  long  as  the  insurance  that  is  provided 
is  of  the  same  t}rpe  which  the  bank 
provided  as  of  November  21. 1991  and 
provided  that  the  insurance  is  only 
offered  to  residents  of  that  state, 
individuals  employed  in  that  state,  and 
any  other  person  to  whom  the  bank 
provided  insurance  as  principal  without 
interruption  since  such  person  resided 
in  or  vns  employed  in  that  state.  In  the 
case  of  resident  companies  or 
partnerships,  the  bank's  principal 
activities  must  be  limited  to  providing 
insurance  to  the  company's  or 
partnership's  employees  residing  in  the 
state  and/or  to  providing  insurance  to 
cover  the  company's  or  partnership's 
property  located  in  the  state. 

Section  362.4(b)(2)(i)  of  the  proposed 
regulation  recited  the  exception  for 
insurance  tmderwhting  fotmd  in  section 
24(d)(2)(B).  That  provision  has  been 
adopted  in  the  final  regulation  without 
change.  (See  §  362.4(c)(2)(i)).  The  FDIC 
did  receive  several  comments  which 
were  critical  of  the  exception  as  worded 
because,  in  the  opinion  of  the 
conunents.  die  exception  perpetuates 
the  mistake  made  by  §  362.3(d)(7)  of  part 


362.  That  mistake,  again  according  to 
the  comments,  is  t^  misread  the 
geographic  scope  of  the  statutory 
exception  fo\ind  in  section  24(d)  to 
extend  beyond  the  state  in  which  the 
bank  is  chartered  and  the  state  in  which 
the  bank's  subsidiary  is  incorporated. 

The  FDIC  was  petitioned  pursuant  to 
section  553(e)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553(e))  to 
amend  those  provisions  of  part  362 
which  concern  the  grandfadiered 
insurance  underwriting  authority  of 
insured  state  banks.  In  response  to  those 
petitions,  on  April  29. 1993  the  FDIC 
sought  public  comment  on  the  issue  of 
whether  or  not  part  3^2^hould  be 
amended  to  reflect  a  naitowed  reading 
of  the  geographic  scope  of  the  exception 
contained  in  section  24(d)(2)(B)  of  the 
FDI  Act  (58  FR  25953).  Staff  is 
reviewing  those  comments  and  expects 
to  take  the  matter  to  the  Board  of 
Directors  for  consideration  in  the  near 
{uture.  In  the  interim,  the  Board  of 
Directors  has  determined  that  it  is 
appropriate  to  adopt  the  provision  as 
proposed.  If  the  Board  of  Directors 
should  ultimately  determine  in 
connection  with  the  April  solicitation  of 
comment  that  it  is  appropriate  to  narrow 
the  reach  of  the  insurance  imderwriting 
exception,  all  relevant  portions  of  part 
362  will  be  amended  at  that  time. 

Section  362.4{b)(2)(ii)  of  the  proposed 
regulation  provided  that, 
notwithstanding  the  overall  prohibition 
on  an  insiued  state  bank  underwriting 
insurance  which  a  national  bank  could 
not  underwrite,  an  insured  state  bank 
that  was  engaged  in  the  underwriting  of 
insurance  on  or  before  September  30, 
1991  which  was  reinsured  in  whole  or 
in  part  by  the  Federal  Crop  Insurance 
Corporation  may  continue  to  do  so.  This 
exception  tracks  the  language  of  section 
24(b)(2)  of  the  FDI  Act  No  comments 
were  received  regarding  this  exception 
and  it  is  adopted  in  the  final  regulation 
without  change.  (See  §  362.4(c)(2)(ii).) 

Finally,  an  exception  has  been  added 
to  the  final  regulation  which  tracks  the 
statutory  exception  provided  for  certain 
title  insurance  subsidiaries.  This 
exception  makes  clear  that  an  insured 
state  bank  may  not  only  hold  the  equity 
of  certain  title  insurance  subsidiaries 
(see  §  362.3{b)(7)(iii))  but  that  the  title 
insurance  activities  of  the  subsidiary  are 
not  affected  by  part  362  provided  that 
the  parent  bank  does  not  undergo  a 
change  in  control.  The  omission  of  this 
exception  from  the  proposal  was  an 
oversight.  As  it  merely  restates  what  is 
expressly  provided  for  by  statute,  it  does 
not  represent  any  substantive  change 
tmder  the  law. 
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3.  Activities  Found  Not  To  Present  a 
Significant  Risk  to  the  Deposit 
Insurance  Fund 

The  proposed  regulation  contained 
exceptions  to  required  prior  approval  '^ 
for  three  activities  that  the  FDIC  had 
preliminarily  determined  did  not 
present  a  significant  risk  to  the  deposit 
insurance  funds.  All  of  the  exceptions 
required  that  the  insured  state  bank 
meet  and  continue  to  meet  its  applicable 
minimum  capital  standards.  In  each 
case  the  insiued  state  bank  would  be 
required  to  have  the  authority  to 
conduct  the  activity  in  question,  i.e.,  the 
insured  state  bank  could  not  rely  upon 
part  362  as  authority  for  the  conduct  of 
the  activity.  The  three  exceptions  were: 
(1)  Guarantee  activities,  (2)  activities 
closely  related  to  banking,  and  (3) 
securities  activities  conducted  through  a 
subsidiary  of  an  insured  nonmember 
bank.  The  three  exceptions  are 
continued  in  the  finai  regulation  with, 
in  some  cases,  minor  modifications. 
These  three  exceptions,  as  well  as 
several  others  added  to  the  final 
regulation  as  a  result  of  the  comments, 
are  discussed  at  length  below. 

The  introductory  language  of  what 
has  now  become  §  362.4(c)(3)  has  been 
reworded  somewhat  from  the  proposal 
in  the  following  ways:  (1)  To  emphasize 
that  an  insured  state  bank  must  be 
authorized  to  engage  in  the  activity 
imder  state  law  and  that  the  activity 
must  be  otherwise  permissible  under 
federal  law  and  regulation,  (2)  to  place 
in  the  introductory  language  the 
requirement  that  an  insured  state  bank 
must  meet  and  continue  to  meet  its 
applicable  capital  standards  (in  the 
proposal  this  language  was  restated  in 
connection  with  each  exception),  and 
(3)  to  specifically  indicate  that  the  FDIC 
retains  the  authority,  under  appropriate 
circumstances,  to  take  any  action  within 
its  authority  as  warranted  with  respect 
to  an  activity  for  which  an  exception 
has  been  provided.  The  change 
emphasizing  that  any  particular  activity 
must  otherwise  be  authorized  under 
state  law  and  consistent  with  federal 
law  is  being  added  in  response  to  a 
comment.  The  langtiage  regarding 
FDIC's  retention  of  authority  is  more  of 
a  reminder  to  state  banks  than  it  is  a 
substantive  change  and  is  consistent 
with  section  24(i)  of  the  FDI  Act  which 
provides  that  the  FDIC's  authority  to 
impose  more  stringent  conditions  is  not 
aHected  by  the  adoption  of  section  24. 

(a)  Guarantee  activities.  Section 
362.4(b)(3)(i)  of  the  proposed  regulation 
provided  for  an  exception  to  required 
prior  approval  for  certain  guarantee 
activities.  No  comments  were  received 
in  regard  to  this  proposed  exception 


which  is  being  adopted  in  final  without 
change.  (See  §  362.4(c)(3)(i).)  The 
explanation  of  the  proposed  gtiarantee 
exception  in  the  preamble  to  the 
proposed  regulation  is  set  out  below: 

Section  362.4(bM3)(i)(A)  of  the  proposed 
rule  provides  that  an  insured  state  bank 
which  meets  and  continues  to  meet  the 
apphcable  minimum  capital  standards  as 
prescribed  by  the  appropriate  federal  banking 
agency  may  directly  guarantee  the  obligations 
of  others  as  provided  for  in  §  347.3(c)(1)  of 
the  FDIC's  regulations.  Section  347.3(c)(1) 
provides  that  foreign  branches  may  guarantee 
customer's  debts  or  otherwise  agree  for  their 
benefit  to  make  payments  on  the  occurrence 
of  readily  ascertainable  events  if  the 
guarantee  or  agreement  specifies  the  branch's 
maximum  monetary  liability  thereunder.  The 
guarantee  or  agreement  shall  be  combined 
with  all  standby  letters  of  credit  and  loans  for 

[)urposes  of  applying  any  legal  limitaUon  on 
oans  of  the  bank.  If  the  guarantee  or 
agreement  is  subject  to  separate  limitation 
under  state  or  federal  law,  the  separate 
limitation  shall  apply  in  lieu  of  the  loan 
limitation. 

Section  362.4(b)(3)(i)(B)  of  the  proposed 
regulation  provides  that  an  insured  state 
b^k  that  meets  and  continues  to  meet  the 
applicable  minimiim  capital  standards  as 
prescribed  by  the  appropriate  federal  banking 
agency,  may  directly  offer  customer- 
sponsored  credit  card  programs,  and  similar 
arrangements,  in  which  the  insured  state 
bank  undertakes  to  guarantee  the  obligations 
of  individuals  who  are  its  retail  banking 
deposit  customers,  provided  that  the  bank 
must  estabUsh  the  creditworthiness  of  the 
individual  liefbre  undertaking  to  guarantee 
his/her  obligations. 

Both  of  these  exceptions  are  carried  over 
from  part  332  of  the  FDIC's  regulations, 
"Powers  Inconsistent  with  the  Purposes  of 
Federal  Deposit  Insurance  Law".  That 
regulation  *  *  *  prohibits  insxired  state 
nonmember  banks  (except  a  District  l>ank) 
from,  among  other  things,  acting  as  surety  or 
guaranteeing  the  obligations  of  others  subject 
to  certain  listed  exceptions.  The  FDIC  has 
also  recognized  a  nimiber  of  additional 
exceptions  over  the  years  on  an  interpretive 
basis.  Those  interpreUve  exceptions  are  the 
same  ones  that  the  OCXl  has  recognized  by 
regulation  for  national  banks.  National  banks 
have  been  foimd  by  the  courts  to  lack  the 
authority  to  act  as  surety  or  guarantee  the 
obligations  of  others  except  in  certain 
instances.  The  two  exceptions  set  out  in 
$362.4(b)(3)(i)  of  the  proposal  which  are 
carried  over  from  part  332  are  not  fbimd  in 
OCC's  regulations.  Insured  state  banks 
should  note  that  any  guarantee  that  would  be 
permissible  for  a  national  bank  may  be 
entered  into  by  a  state  bank,  assuming  that 
state  law  authorizes  the  bank  to  do  so, 
without  the  bank  first  obtaining  the  FDIC's 
consent  under  part  362. 

(b)  Activities  that  are  closely  related 
to  banking.  Section  362.4(b)(3)(ii)  of  the 
proposed  regulation  provided  for  an 
exception  to  the  prior  approval 
requirement  in  the  case  of  as  principal 
activities  engaged  in  by  a  majority- 


owned  subsidiary  if  the  activities  have 
been  foimd  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  (FRB)  to 
be  closely  related  to  banking  for  the 
purposes  of  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C.  1843). 
Thus,  tmder  the  exception  as  proposed, 
any  "as  principal"  activity  that  is  on  the 
FRB's  section  4(c)(8)  Ust  (see  12  CFR 
225.25),  or  has  been  found  by  the  FRB 
by  order  to  be  closely  related  to  banking, 
would  not  require  the  FDIC's  prior 
consent  if  it  is  to  be  conducted  through 
a  subsidiary.  Comment  was  specifically 
requested  on  whether  this  exception 
should  be  retained,  whether  the 
subsidiary  should  be  required  to  be  a 
bona  fide  subsidiary,  and  whether  a 
similar  exception  should  be  provided 
for  the  direct  conduct  of  such  activities 
by  an  insured  state  bank. 

Fourteen  comments  supported  the 
proposed  exception.  Eight  comments 
suggested  that  the  final  regulation 
provide  a  similar  exception  for  a  state 
bank  which  directly  conducts  activities 
that  have  been  found  to  be  closely 
related  to  banking.  Nine  comments 
expressed  the  opinion  that  there  was  no 
need  to  require  a  subsidiary  of  the  bank 
which  engages  in  activities  closely 
related  to  banking  to  be  a  bona  fide 
subsidiary. 

The  final  regulation  retains  the 
exception  for  a  majority-owned 
subsidiary  which  solely  engages  in 
activities  that  have  been  found  to  be 
closely  related  to  banking 
(§  362.4(c)(3)(ii)(B)).  Such  subsidiaries 
are  not  required  to  be  bona  fide 
subsidiaries.  In  addition,  an  exception 
has  been  added  to  the  final  rule  which 
allows  an  insured  state  bank  to  directly 
engage  as  principal  without  the  FDIC's 
prior  consent  in  any  activity  that  is  not 
permissible  for  a  national  bank  provided 
that  the  FRB  has  determined  by 
regulation  or  order  that  the  actmty  is 
closely  related  to  banking  for  the 
ptirposes  of  section  4(c)(8)  of  the  Bank 
Holding  Company  Act.  The  exception 
specifically  indicates,  however,  that  it  is 
not  to  be  construed  to  permit  the  bank 
to  directly  hold  any  equity  security 
which  is  an  impermissible  investment 
for  a  national  bank  and  which  is  not 
otherwise  permissible  tmder  §  362.3(b) 
of  part  362.  Insured  state  banks  should 
also  note  that  the  exception  should  not 
be  construed  to  permit  a  bank  to  directly 
conduct  an  activity  that  is  otherwise 
impermissible  tmder  federal  law.  In 
addition,  banks  are  to  be  advised  that  a 
subsidiary  which  engages  in  securities 
activities  that  have  been  fotmd  to  be 
closely  related  to  banking  but  which  hll 
within  the  scope  of  S  337.4  of  the  FDIC's 
regulations  are  subject  to  that  regulation 
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rather  than  part  362  (see  exception 
discussed  immediately  below). 

(c)  Securities  activities  conducted 
through  a  subsidiary  of  an  insured 
nonmember  bank.  Section 
362.4(c)(3)(iii)  of  the  proposed 
regulation  set  out  an  exception  for 
securities  activities  conducted  by  an 
insured  nonmember  bank  through  a 
subsidiary  of  the  bank  provided  that:  (1) 
Those  activities  are  conducted  in 
compliance  with  §  337.4  of  the  FDIC's 
regulations,  (2)  the  bank  meets,  and 
continues  to  meet,  the  applicable 
minimum  capital  standards  of  part  325 
of  the  FDIC's  regulations,  and  (3)  the 
bank  is  adequately  capitalized  exclusive 
of  any  investment  in  me  subsidiary  that 
is  required  by  §  337.4  to  be  deducted 
from  the  bank's  capital.  In  brief,  the 
exception  as  proposed  excluded  from 
coverage  imder  part  362  any  securities 
activities  of  the  type  covered  by  §  337.4 
which  are  conducted  in  accordance 
wiUi§  337.4. 

Section  337.4  of  tiie  FDIC's 
regulations  governs  the  securities 
activities  of  subsidiaries  of  instired 
nonmember  banks.  In  brief,  that 
regulation: 

(1)  Requires  that  any  subsidiary 
which  engages  in  securities  activities 
that  are  not  permissible  for  the  parent 
bank  under  section  16  of  the  Glass- 
Steagall  Act  (12  U.S.C.  24(Seventh)) 
must  be  a  bona  fide  subsidiary; 

(2)  Requires  the  bank's  investment  in 
such  a  subsidiary  to  be  deducted  from 
the  bank's  capital; 

(3)  Requires  that  the  FDIC  be  given 
prior  notice  before  an  insiired 
nonmember  bank  acquires  or  establishes 
a  subsidiary  that  engages  in  any 
securities  activity; 

(4)  Places  certain  restrictions  on 
transactions  between  a  bank  and  its 
securities  subsidiary;  and 

(5)  Requires  that  customer  disclosures 
be  given  under  certain  circumstances. 

Section  337.4  of  the  FDIC's 
regulations  was  adopted  in  1984  in 
order  to  address  the  safety  and 
soimdness  and  conflicts  of  interest 
concerns  that  am  arise  if  an  insured 
nonmember  bank  has  a  subsidiary 
which  engages  in  securities  activities  of 
thei  sort  that  are  not  permissible  under 
the  Glass-Steagall  Act  for  the  parent 
bank.  In  proposing  the  exception  imder 
part  362.  the  FDIC  indicated  that  it  was 
satisfied  that  the  restrictions  contained 
in  §  337.4  adequately  address  those 
concerns  and  that  no  significant  risk  to 
the  fund  will  arise  if  a  state  nonmember 
bank  conducts  securities  activities 
through  a  subsidiary  in  accordance  with 
those  restrictions.  Comment  was 
specifically  reouested  on  that 
conclusion.  All  of  the  comments  which 


addressed  this  proposed  exception 
approved  of  the  FDIC's  conclusion  and 
urged  the  FDIC  to  adopt  the  proposed 
exception. 

The  exception  is  being  adopted  in  the 
final  regulation  (see  §362.4(c)(3)(iii)) 
with  one  amendment.  As  proposed,  in 
order  for  the  exception  to  operate,  the 
parent  bank  was  required  to  be 
adequately  capitalized  as  that  term  is 
defined  for  purposes  of  §  325.103(b)(2) 
of  the  FDIC's  regulations  which  defines 
adequately  capitalized  for  the  purposes 
of  prompt  corrective  action.  This 
language  has  been  dropped  from  the 
exception  as  adopted  in  final.  The 
language  was  originally  included  in  the 
proposal  at  least  in  part  because  the 
FDIC  had  proposed  a  similar  capital 
deduction  as  a  standard  condition  for 
approval  of  applications  imder  what 
was  proposed  as  §  362.4(d).  As  is 
discussed  at  length  below,  the  standard 
conditions  provision  of  the  proposal  has 
not  been  retained  in  the  final  regulation. 
Thus  the  need  for  similar  language  no 
longer  exists.  Insured  nonmember  banks 
should  note,  however,  that  §  337.4  and 
part  325  of  the  FDIC's  regulations 
continue  to  require  that  the  parent 
bank's  investment  in  the  securities 
subsidiary  be  deducted  from  the  bank's 
capital. 

(d)  Equity  securities  held  by  a 
majority-owned  subsidiary.  As  indicated 
above,  the  FDIC  sought  comment  on 
whether  the  final  regulation  should 
contain  any  exceptions  that  would 
allow  an  insured  state  bank  to  hold 
equity  securities  at  the  subsidiary  level. 
The  FDIC  received  a  number  of 
comments  which  expressed  the  opinion 
that,  in  particular  circumstances,  a 
majority-owned  subsidiary  should  be 
able  to  do  so  without  first  seeking  the 
FDIC's  prior  consent.  Sixteen  comments 
indicated  that  state  law  in 
Massachusetts  permits  a  state  bank  to 
establish  a  subsidiary  to  hold  the  equity 
security  and  investment  company  share 
of  investments  that  the  bank  is 
permitted  to  make  under  state  law. 
Those  investments  if  made  directly  by 
the  bank  are  eligible  for  the 
"grandfather"  provided  for  by  section 
24(f)  of  tiie  FDI  Act  and  §  362.3(b)(4)  of 
part  362.  According  to  these  comments, 
such  subsidiaries  should  be  given  the 
same  treatment  accorded  to  the  bank, 
i.e.,  if  the  bank  is  permitted  by  the  FDIC 
to  exercise  its  direct  investment 
authority,  the  bank  should  be  permitted 
to  invest  in  those  securities  and 
investment  company  shares  through  a 
subsidiary  without  seeking  the  FDIC's 
prior  approval. 

Six  comments  supported  an  exception 
which  would  permit  a  subsidiary  to 
hold  equity  securities  without  obtaining 


the  FDIC's  pnor  approval.  One  of  the  six 
indicated  that  ther^  should  be  no  limit 
on  the  amount  or  nature  of  such  equity 
securities  and  another  indicated  that 
holding  equity  securities  without  prior 
approval  should  be  limited  to  an 
amount  equal  to  20%  of  the  bank's  tier 
one  capital.  The  remaining  four 
comments  did  not  express  an  opinion 
on  how,  if  at  all,  the  holding  of  equity 
securities  through  a  subsidiary  should 
be  limited  in  order  for  an  exception  to 
apply.  One  comment  suggested  that  the 
final  regulation  contain  an  exception  for 
a  subsidiary  that  holds  the  equity 
securities  of  a  company  which  engages 
in  activities  that  have  ^een  found  to  be 
closely  related  to  bankin(|  for  the 
purposes  of  section  4(c)(8)  of  the  Bank 
Holding  Company  Act.  One  comment, 
while  not  requesting  an  exception  per 
se.  did  point  out  that  in  the  state  of 
Pennsylvania  insured  state  banks  are 
authorized  to  invest  in  the  stock  of  other 
banks.  According  to  this  comment,  if  the 
owner  banks  are  not  permitted  to  retain 
tliose  seciuities,  the  bank's  will  suffer 
the  loss  of  substantial  income.  The 
comment  recognized  that  an  owner  bank 
could  seek  the  FDIC's  consent  to  hold 
the  equity  securities  through  a  majority- 
owned  subsidiary,  but  described  that 
option  as  less  than  optimal. 

After  considering  the  comments,  the 
FDIC  has  decided  to  amend  the  final 
regulation  by  adding  four  exceptions  to 
required  prior  approval  in  the  case  of 
equity  seciuities  held  through  a 
majority-owned  subsidiary.  The  four 
exceptions  are  discussed  below. 

(1)  Grandfathered  investments  in 
common  or  preferred  stock  and  shares 
of  investment  companies.  Section 
362.4(c)(3)(iv)(A)  of  the  final  regulation 
provides  that  any  insured  state  bank 
that  has  received  approval  to  invest  in 
common  or  preferred  stock  or  shares  of 
an  investment  company  pursuant  to 
§  362.3(d)  of  part  362  may  conduct  the 
approved  investment  activities  through 
a  majority-owned  subsidiary  provided 
that  any  conditions  or  restrictions 
imposed  with  regard  to  the  approval 
granted  under  §  362.3(d)  are  met. 
Section  362.3(d)  provides  that  no 
insured  state  bank  may  take  advantage 
of  the  "grandfather"  provided  for 
investments  in  common  or  preferred 
stock  listed  on  a  national  securities 
exchange  and  shares  of  an  investment 
company  registered  under  the 
Investment  Company  Act  of  1940  (15 
U.S.C.  80a-l,  et  seq.)  unless  the  bank 
files  a  notice  with  the  FDIC  of  the  bank's 
intent  to  make  such  mvestments  and  the 
FDIC  determines  that  such  investments 
will  not  pose  a  significant  risk  to  the 
deposit  insurance  fimds.  In  no  event 
may  the  bank's  investments  in  such 
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secunties  and/or  investment  company 
shares  exceed  100%  of  the  bank's  tier 
one  capita^  The  FDIC  may  condition  Its 
finding  of  no  risk  upon  whatever 
conditions  or  restrictions  it  finds 
appropriate.  The  "grandfather"  will  b». 
lost  if  certain  events  occur  (see 
§  362.3lb)(4)(ii)). 

The  FDIC  has  concluded  that, 
provided  it  has  aJr«ady  been  determined 
that  the  investment  activities  at  the  bank 
level  do  not  presents  siginficant  risk  to 
the  hinds,  those  same  activities  (subject 
to  the  same  Umits  and  any  othur 
conditions  imposed  by  the  FDIC)  should 
likewise  not  present  a  significant  risk  to 
the  fund  if  cMiducted  !hrough  a 
majority -o'A-ned  subsidiary-  Given  that 
determination,  the  above  described 
exception  has  been  added  to  th«  final 
regulation. 

U)  Bank  stock.  Section 
362.4(c)l3)(iv)(B)  of  the  final  regulation 
sets  out  an  exception  which  allows  an 
insurc>d  state  bank  to  invest  in  up  to  ten 
percent  of  the  outstanding  s'.ock  of 
another  insured  bank  without  the 
FDIC's  pnor  consent  provided  that  the 
investment  is  made  i'nrough  a  majority- 
owned  subsidiary  which  was  organized 
for  the  purpose  of  hcidrng  such  shares. 
This  reception  is  being  sdaed  to  the 
regulation  in  response  to  the  comments 
which  sought  relief  for  those  state  banks 
which  are  permitted  under  state  law  to 
invest  in  the  stock  of  other  banks. 
Insured  state  banks  should  note, 
however,  that  the  holding  of  such  shares 
must  of  course  be  permissible  under 
other  relevant  state  and  federal  iaw. 
The  FDIC  has  become  aware  that 
some  insured  state  banks  own  a 
sufficient  interest  in  the  stock  of  other 
insured  state  banks  to  cause  the  bank 
which  is  so  owned  to  be  considered  a 
majority-owned  subsidiary  under  part 
362.  h  is  the  FDIC's  posture  that  such 
an  owner  bank  does  not  need  to  file  a 
request  under  part  362  seeking  approval 
for  its  majority-owned  subsidiary  that  is 
an  insiued  state  bank  to  conduct  as 
principal  activities  that  are  not 
perroissiole  for  a  national  bank.  As  the 
majority-ovmed  subsidiary  is  itself  an 
insxired  state  bank,  that  bank  is  required 
under  part  362  and  section  24  of  the  FDI 
Act  to  request  consent  on  its  own  behalf 
fur  permission  to  engage  in  any  as 
pnndpal  activity  that  is  not  permissible 
for  a  national  bank. 

(3}  Stock  of  a  corporation  that  engages 
in  activities  that  are  permissible  for  a 
bank  service  corp<»'ation.  Section 
362.4(c)(3)(iv)(C]  of  the  final  regulation 
provides  an  exception  to  prior  consent 
in  the  case  of  a  majonty-owned 
subsidiary  that  is  organized  for  the 
purpose  of  investing  in  50%  cr  less  of 
the  stock  of  a  corporation  which  engages 


solely  in  an  activity  that  is  permissible 
for  a  bank  service  corporation.  "Bank 
service  corporation"  is  defined  for  the 
purposes  of  the  exception  to  have  the 
same  meaning  as  is  used  for  the 
purposes  of  the  Bank  Swvics 
Corporation  Act  (12  U.S.C  1861  et  seq.) 
The  purpose  of  the  exception  is  to 
permit  an  insured  state  bank  to  own  a 
portion  of  the  stock  of  a  corporation 
which  engages  in  any  activity  that 
would  be  permissible  for  a  bank  service 
corporation.  The  exception  specifically 
provides,  however,  that  it  shall  not  be 
construed  to  permit  an  insured  state 
bank  to  indirectly  (without  the  FDIC's 
prior  consent)  hold  the  stock  of  a 
company  through  a  majority-owned" 
subsidiary  in  an  amount  in  excess  of 
any  limitation  placed  on  such  holdings 
by  part  362. 

The  activities  in  which  a  bank  service 
corporation  may  engage  are  set  out  in 
the  Bank  Sen'ice  Corporation  Act  and 
include,  among  other  things,  any 
activity  that  has  been  found  to  be 
closely  related  to  banking  for  the 
purposes  of  section  4(c)(8)  of  the  Bank 
Ho'ding  Company  Act  as  well  as  any 
activity  that  is  permissible  for  a  nabonal 
bank.  Under  the  exception,  an  insured 
state  bank  is  permitted  to  create  a 
subsidiary  that  will  hold  the  bank's,  in 
many  cases,  minority  investment  in  a 
company  the  remainder  of  the  stock  of 
which  is  owned  by  other  companies 
(often  times  but  not  always  banks) 
provided  that  the  corporation  solely 
engages  in  an  activity  in  which  a  bank 
service  corporation  may  engage.  The 
corporation  is  not  reouired,  however,  to 
itself  qualify  as  a  banik  service 
corporation. 

Tne  FDIC  has  encountered  situations 
in  which  an  insured  state  bank  may  not 
lawfully  directly  hold  a  minority 
interest  in  a  corporation  even  if  that 
corporation  solely  engages  in  an  activity 
that  is  "closely  related  to  t)anking"  or 
engages  in  an  activity  that  is  permissible 
for  a  national  bank.  1116  authority  of 
national  banks  to  hold  equity  securities 
of  other  corporations  is  limited  in  a 
number  of  ways.  For  the  most  part,  a 
national  bank's  authority  to  hold  the 
equity  of  another  corporation  is  limited 
to  holding  80%  or  more  of  the  stock  of 
a  company  which  engages  in  national 
bank  permissible  activities  or  a  national 
bank  may  own  a  minority  interest  in  the 
stock  of  a  bank  service  corporation. 
(One  of  the  purposes  of  the  Bank 
Service  Corporation  Act  was  to  provide 
national  banks  the  ability  to  own  a 
minority  interest  in  a  corpora tion.)  A 
bank  service  corporation  is  in  turn 
required  to  be  owned  exclusively  by 
banks  and  exclusively  by  banks  that  are 
located  in  the  same  state.  A  bank  service 


corporation  also  cannot  take  deposits. 
Thus,  under  section  24  of  the  FDI  Act 
and  §  362.3(a)  of  part  362,  an  insured 
state  bank  cannot  directly  hold  a 
minority  interest  in  a  corporation  unless 
that  corporation  quaUfies  as  a  bank 
service  pcwporaticm.  By  adopting  the 
exception  described  above,  the  FDIC  is 
permitting  an  insured  state  bank 
(without  5ie  FDIC's  prior  consent)  to 
invest  through  a  majority-owned 
subsidiary  in  a  corporation  that  is  not  a 
bank  service  corporation  so  long  as  the 
activities  conducted  by  the  corporation 
are  activities  in  which  a  bank  service 
corporation  may  engage. 

(4)  Stori  of  a  corporation  which 
engages  in  activities  whicii  are  not 
considered  to  be  "as  principal'.  Section 
362  4(c)(3)(iv)(D)  of  the  final  regulation 
creates  an  exception  to  orior  approval 
for  a  majority-owned  subsidiary  of  an 
Insured  state  bank  to  hold  50%  or  less 
of  the  stock  of  a  corporation  which 
engages  solely  in  activities  that  are  not 
"as  principal"  activities.  These 
activities  if  conducted  directly  by  an  . 
insured  state  bank  or  conducted 
indirectly  by  a  majority-owned 
subsidiary  of  an  insured  state  bank 
would  not  be  subject  to  part  362  at  all. 
The  FDIC  has  determined  that  m  view 
thereof  it  is  unwarranted  to  require  an 
insured  state  bank  to  seek  the  FDIC's 
prior  approval  before  indirectly  owming 
the  stock  of  a  comjiany  which  engages 
in  such  activities. 

(e)  Investments  in  adjustable  rate  and 
money  market  preferred  stock.  Section 
362.2(g)  of  part  362  defines  the  term 
equity  security  in  such  a  way  as  to 
exclude  adjustable  rate  preferred  stock 
and  money  market  (auction  rate) 
preferred  stock.  The  FDIC  adopted  this 
exclusion  as  it  was  the  agency's 
determination  that  money  market 
(auction  rate)  preferred  stock  and 
adjustable  rate  preferred  stock  are 
essentially  sulMrtitutes  for  money  market 
investments  such  as  commercial  paper 
and  that  such  preferred  instruments  are 
closer  in  th^r  characteristics  to  debt 
than  they  are  to  equity.  In  doing  so.  the 
FDIC  noted  that  wnether  or  not  a  state 
bank  may  make  investments  in  such 
preferred  stock  instruments  after 
December  19. 1992  depends  upon, 
among  other  things,  waether  a  national 
bank  can  make  similar  investments.  (57 
FR  53219,  November  9, 1992). 

It  is  the  FDIC's  understanding  that 
national  banks  are  not  permitted  to 
invest  in  money  market  (auction  rate) 
preferred  stock  and  adjxistable  preferred 
stock.  Thus,  absent  an  exception,  an 
insured  state  bank  is  required  to  obtain 
the  FDIC's  prior  consent  if  the  bank 
wishes  to  invest  in  such  instruments.  As 
indicated  elsewhere  above,  several 
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comments  tirged  the  FDIC  to  adopt  an 
exception  that  would  allow  insured 
state  banks  to  make  such  investments 
vdthout  seeking  the  FDIC's  consent. 
After  carefully  considering  the 
comments,  the  FDIC  has  determined 
that  it  will  not  present  a  significant  risk 
to  the  deposit  insurance  fund  for  an 
insured  state  bank  to  invest  in  money 
market  (auction  rate)  preferred  stock 
and/or  adjustable  rate  preferred  stock 
provided  that  such  investments  do  not 
represent  a  concentration  of  assets. 
Accordingly,  the  final  regulation 
contains  an  exception  that  will  allow  an 
insured  state  bank  to  make  such 
investments  without  the  FDIC's  prior 
consent  provided  that  such  investments 
do  not  exceed  15%  of  the  bank's  total 
capital  as  that  term  is  defined  by  the 
bank's  appropriate  federal  banking 
agency.  If  an  insured  state  bank  wishes 
to  make  investments  in  excess  of  15% 
of  total  capital,  the  bank  must  seek  the 
FDIC's  prior  consent. 

Application  Requirements 

Generally 

Section  362.4(d)  of  the  final 
regulation  sets  out  the  application 
requirements  which  must  be  followed  if 
an  insured  state  bank  wishes  to  obtain 
the  FDIC's  consent  to  directly  or 
indirectly  engage  in  an  otherwise 
impermissible  activity.  For  the  most 
part,  §  362.4(d)  is  being  adopted  in  final 
without  many  substantive  changes  from 
how  it  was  proposed  for  comment  (as  a 
result  of  some  restructing  of  the 
regulation  the  paragraph  has  been 
redesignated  as  (d)  ratner  than  (c)). 
There  are  a  few  substantive  changes, 
however,  which  are  discussed  bdow.  In 
addition,  a  nimiber  of  subheadings  have 
been  added  to  the  provision  to  make  it 
easier  to  read.  Insured  state  banks 
should  note  that  approval  granted 
pursuant  to  part  362  must  necessarily 
entail  an  assessment  and  evaluation  of 
the  fects  and  drounstances  (including 
the  condition  of  the  bank,  the  expertise 
of  its  management,  etc.)  at  the  time  of 
the  approved.  If  drctunstances 
subsequent  to  the  issuance  of  an 
approval  order  change,  and  those 
changes  have  a  material  impact  in  the 
FDIC's  view  on  the  effect  the  approved 
activities  may  have  on  the  bank  and/or 
the  deposit  insurance  funds,  the  FDIC 
may  take  appropriate  action  to  address 
those  concerns  including  requiring  the 
bank/subsidiary  to  modify  or  cease  the 
activity. 

As  previously  stated,  except  eis 
otherwise  specifically  provided,  no 
insured  state  bank  may  after  December 
19, 1992  directly  engage  as  principal  in 
any  activity  that  is  not  permissible  for 


a  national  bank,  and  no  majority-owned 
subsidiary  of  an  instired  state  bank  may 
engage  after  that  date  as  principal  in  any 
activity  that  is  not  permissible  for  a 
subsidiary  of  a  national  bank,  imless  the 
bank  meets  and  continues  to  meet  the 
applicable  minimum  capital  standards 
prescribed  by  the  appropriate  federal 
banking  agency  and  the  FDIC 
determines  that  the  conduct  of  the 
activity  by  the  bank  and/or  its  majority- 
ovtmed  subsidiary  will  not  pose  a 
significant  risk  to  the  affected  deposit 
insurance  fund.  If  an  insured  state  bank 
has  obtained  the  FDIC's  consent  \mder 
§333.3  of  the  FDIC's  regulations  to 
engage  in  an  activity  that  is  not 
permissible  for  a  federal  savings 
association,  and  which  is  not 
permissible  imder  part  362  writhout  the 
FDIC's  consent,  the  insured  state  bank 
does  not  need  to  obtain  FDIC  consent 
imder  this  part  in  order  to  continue  the 
activity.  If  the  bank  has  a  subsidiary  that 
is  engaging  in  an  activity  for  which 
proper  application  has  been  made  or 
granted,  application  will  need  to  be 
made  prior  to  the  bank  acquiring  or 
establishing  any  other  subsidiary  even  if 
that  subsidiary  is  engaging  in  the  same 
type  of  activity.  The  application  for 
subsequent  subsidiaries  does  not  need 
to  contain  the  same  amount  of 
information,  however.  There  is  no 
particular  application  form  that  must  be 
used  by  an  insured  state  bank,  rather, 
the  application  may  take  the  form  of  a 
letter. 

Although  the  comments  generally 
supported  the  concept  of  an 
applications  process  in  which  the  FDIC 
makes  its  determinations  concerning 
risk  to  the  fund  on  a  case-by-case  basis, 
several  comments  believed  that  the 
process  as  proposed  is  too  burdensome. 
Among  the  suggested  alternatives  were: 
(1)  A  30-day  notice  for  well-capitalized 
institutions;  (2)  an  abbreviated  notice 
and  application  procedure  for  well- 
capitalized  banks;  (3)  a  de  minimis  test 
below  which  prior  FDIC  consent  would 
not  be  needed  (one  suggested  cut-off 
was  any  activity  that  represents  less 
than  2V^  percent  of  the  oank's  total 
capital);  (4)  a  system  under  which  any 
activity  that  has  been  approved  by  the 
state  upon  review  of  an  application 
made  to  the  state  should  be  excepted 
from  the  application  requirement;  and 
(5)  a  system  whereby  a  state  banking 
supervisory  authority  could  make  a 
blanket  request  on  behalf  of  all  banks  in 
the  state  to  conduct  a  particular  activity. 
The  FDIC  has  rejected  each  of  these 
suggestions. ' 

The  FDIC  is  required  under  section  24 
of  the  FDI  Act  to  determine  whether  or 
not  each  proposed  activity  will  present 
a  significant  risk  to  the  fund,  thus  a 


notice  requirement  is  not  consistent 
with  the  law.  Nor  is  a  blanket  approval 
process,  or  a  process  in  which  tne  FDIC 
accepts  whatever  determination  the 
state  has  made  with  regard  to  an 
activity,  consistent  wim  the  statute.  The 
states  typically  focus  on  concerns  other 
than  the  safety  of  the  deposit  insurance 
funds  when  empowering  banks  to 
engage  in  certain  activities.  That 
concern  is  uniquely  the  FDIC's  and  is 
one  that  the  FDIC  must  take  seriously. 
A  blanket  approval  process  would  fell  to 
take  the  individual  circumstances  of 
banks  into  consideration  and  is 
therefore  inappropriate.  The  FDIC  has 
decided  to  reject  the  idea  of  abbreviating 
or  eliminating  the  application  process 
for  a  well-capitalized  bink  because 
capital  is  only  one  of  several  fectors 
which  the  FDIC  should  consider  in 
assessing  what  risk  would  be  posed  to 
the  insurance  funds  by  the  activity  in 
question.  Although  strong  capital  is  an 
important  factor  in  making  the  FDIC's 
determination,  it  is  not  the  only  fector 
and  it  would  not  be  prudent  for  the 
FDIC  to  emphasize  capital  to  the 
exclusion  of  other  relevant  factors  such 
as  management  expertise.  While 
adopting  a  de  minimis  test  may  initially 
have  some  appeal  (if  for  no  other  reason 
than  it  would  eliminate  the  need  for 
some  applications  and  thus  reduce 
burden),  the  FDIC  is  concerned  that 
there  is  no  way  to  effectively  gauge 
which  activities  are  de  minimis.  A 
percentage  of  capital  test  may  not  take 
into  account  nonbook  liabilities  which 
can  make  up  a  significant  part  of  the 
risk  associated  with  some  activities. 

As  previously  indicated,  section  24  of 
the  FDI  Act  and  part  362  require  that  a 
bank  must  meet  its  minimum  capital 
requirements  in  order  for  the  bank  to 
obtain  the  FDIC's  consent  to  conduct  an 
otherwise  impermissible  activity.  Under 
the  proposal,  a  bank  that  was  engaged 
as  principal  in  an  otherwise 
impermissible  activity  as  of  December 
19, 1992  which  did  not  meet  the 
minimum  capital  requirements  set  by  its 
appropriate  federal  banking  agency  was 
directed  to  cease  the  activity  as  soon  as 
practicable  but  in  no  event  later  than  six 
months  after  the  effective  date  of  the 
regulation  imless  the  bank  is  expected 
to  meet  and  does  in  fact  attain  the 
requisite  capittd  level  prior  to  that  date. 
In  that  event,  the  bank  would  be 
permitted  to  apply  for  approval  to 
continue  the  activity.  (See 
§  362.4(c)(l)(iii)  of  the  proposal.)  The 
only  comment  the  FDIC  received  which 
was  directed  to  this  provision  requested 
that  the  FDIC  give  undercapitalized 
banks  more  time  to  cease  otherwise 
impermissible  activities  by  either 
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simpfy  establishing  •  kingar  time  period 
under  the  final  regulation  or  by  dedding 
each  situs^pn  on  e  cese-bjr-case  basis. 
After  coiisiderins  this  comment,  the 
FDIC  has  decided  to  amend  this 
provision  somewhat  in  order  to  make  H 
more  consistent  with  other  diveetiture 
provisions  of  part  362  and  to  provide 
the  FDIC  and  insured  state  banks 
additional  flexibility.  Acowdingly. 
imder  the  final  regulation,  the 
impermissible  activity  must  cease  aa 
soon  as  practicable  but  in  no  event  later 
than  six  months  after  the  effiactive  date 
of  this  section  unless  an  extension  is 
granted  for  good  cause.  The  regulation 
provides  that  in  no  event  may  any 
extension  exceed  one  year  from  the 
effective  date  of  the  regulation.  In 
addition,  the  final  regulation 
specifically  addresses  the  situation  in 
which  an  undercapitalized  bank  has  a 
subsidiary  which  has  impermissible 
equity  investments  in  real  estate.  Such 
banks  are  required  to  divest  the 
subsidiary,  or  the  real  estate 
investments  owned  by  the  subsidiary,  as 
soon  as  practicable  but  in  no  event  later 
than  December  19, 1996.  This 
divestiture  date  is  consistent  with  the 
treatment  accorded  real  estate 
investment  throughout  part  362. 

Under  the  proposal,  any  insured  state 
bank  whidi  has  filed  an  application 
requesting  consent  to  directly  or 
Inoirectly  continue  any  activity  that  is 
not  permissible  for  a  national  bank  or  Its 
subsidiary  may  continue  to  engage  in 
the  ongoing  ac^vity  while  the  bulk's 
application  b  pending.  In  no  case, 
however,  may  the  activity  continue  for 
more  dim  six  months  after  the  eflisctive 
date  of  the  regulation  unless  the  FIHC 
grants  an  extension  of  time  or  the  besik's 
application  is  granted.  (See 
362.4(c)(l)(v)  of  the  proposal.) 

One  comment  approved  of  the  six 
month  time  period.  Two  comments 
noted  and  objected  to  the  fact  that  the 
FDIC  had  not  imposed  any  time 
constraints  on  itself  fta*  processing 
applications.  One  comment  noted  that  if 
the  FDIC  is  unwilling  to  impose  a 
maximum  processing  time  on  itself,  the 
agency  should  provide  that  any 
application  which  is  not  denied  prior  to 
the  expiration  of  a  certain  time  period 
shoula  be  treated  as  approved.  Doth 
alternatives  have  been  rejected  by  the 
FDIC 

The  FDIC  does  not  believe  that  it  is  in 
the  best  interests  of  the  deposit 
insurance  funds  to  establish  a  maximum 
processing  time  for  appUcations  or  to 
consider  nonaction  to  constitute 
approval.  Nor  would  such  an  approval 
by  default  be  consistent  with  section  24 
of  the  FDI  Act  which,  as  stated 
previously,  require*  that  the  FDiC  make 


an  affinnative  finding  with  respect  to 
each  activity.  Moreover,  impodng  a 
maximum  processing  time  would  limit 
the  FDIC's  ability  to  fully  consider 
particularly  complex  applications.  The 
FDIC  is  sensitive  to  the  needs  of  insured 
state  banks  to  have  applications 
resolved  in  as  timely  e  bshion  as 
possible  and  the  FDIC  intends  to 
dispose  of  all  applications  as 
expeditiously  as  possible.  It  is  also  the 
FDIC's  intention  to  grant  extensions  if 
the  FDIC  is  unable  to  resolve 
applications  prior  to  the  expiration  of 
the  six  month  time  period  which  is 
provided  for  under  the  regulation.  In 
response  to  another  comment  which 
suggested  that  the  final  regulation  set  a 
time  by  which  applications  for  consent 
to  continue  ongoing  activities  must  be 
filed  with  the  regional  office,  the  final 
regulation  has  been  amended  to  require 
that  appUcations  for  request  to  continue 
an  activity  which  was  ongoing  as  of 
December  19, 1992  should  be  filed  with 
the  appropriate  FDIC  regional  office 
within  60  days  after  the  effective  date  of 
the  regulation. 

In  response  to  comments  which  noted 
that  the  appUcatlon  process  is  onerous, 
the  final  regulation  has  been  modified 
by  adding  a  paragraph  which  allows  a 
bank  to  satisfy  its  application 
requirement  by  filing  a  copy  with  the 
FDIC  of  an  apphcation  filed  with 
another  agency  regarding  the  particular 
activity.  Section  36i,4(dKl)(vi)  of  the 
final  regulation  states  that  (unless  the 
FDIC  requests  additional  information)  if 
an  insxired  state  bank  has  sought  the 
approval  of  another  federal  or  state 
regulatory  audiOTity  to  directly  or 
indirectly  engage  in  an  activity  for 
which  consent  is  required  under  part 
362,  the  application  filing  requirements 
of  §  362.4(0)  may  be  satisfied  by 
submitting  to  the  FDIC  a  copy  of  the 
request  as  fikd  with  the  other  agency 
provided  that  the  apphcation  contains 
all  of  the  information  that  is  otherwise 
required  to  be  filed  with  the  FDIC 

ui  addition,  one  comment  requested 
that  the  final  regulation  estabUah  a 
formal  appeals  process  in  the  case  of  a 
denial  of  an  application.  This  request 
was  considers  unnecessary  as 
§  303.8(e)  of  the  FDICs  rules  and 
regulations  (12  CFR  303. e(e))  already 
establishes  procedures  for 
reconsideration  of  the  denial  of  any 
application.  Lastly,  several  comments 
requested  that  the  FIHC  pubhsh  its 
decisicHis  on  applications  filed  pursuant 
to  §  362.4(d).  Althou^  the  FDIC  is  not 
undertaking  to  routinely  make  publicly 
available  applications  filed  under  part 
362  and  the  agency's  disposition  of 
those  applications,  any  publicly 
available  portions  of  applications  as 


well  as  fllnal  orders  entered  imder  part 
362  will  be  made  available  imon  request 
in  accordance  with  the  Freedom  of 
Information  Act  and  part  309  of  the 
FDIC's  regulations  (12  CFR  part  309).  If 
the  vohune  of  requests  received  by  the 
FDIC  #«n%nt8  it,  the  agency  will 
reconsider  this  decision. 

Application  for  Consent  to  Directly  or 
Indirectly  Engaae  for  the  First  Time  in 
an  Impermissible  Activity 

Apphcatiorts  under  §  362.4(d)  of  the 
final  regiilation  Ua  consent  to  directly  or 
indirectly  engege  in  an  otherwise 
impermissibte  activity  are  to  be  filed 
wiu  the  FDIC  regional  director 
(supervision)  tot  the  FDIC  region  in 
which  the  insured  state  bank's  principal 
office  is  located.  The  proposed 
regulation  indicated  that  an  application 
for  consent  to  directly  engage  in  an 
activity  shovdd  contain  the  following 
information:  (1)  A  brief  description  of 
the  prop>osed  activity,  the  maimer  in 
which  it  will  be  conducted,  and  the 
expected  volume  or  level  of  the  activity; 
(2)  a  copy,  if  any,  of  the  bank's 
feasibility  study,  financial  projections 
and/or  proposed  business  plan 
regarding  tne  conduct  of  the  activity:  (3) 
a  citation  of  the  state  statutory  or 
regulatory  authority  for  the  conduct  of 
the  activity;  (4)  a  copy  of  the  order  from 
the  appropriate  regulatory  authority 
granting  approval  for  the  bank  to 
conduct  the  activity  if  such  approval  is 
necessary  and  has  already  been  granted; 

(5)  a  copy  of  a  resolution  by  the  bank's 
board  of  directors  or  trustees 
authorizing  the  filing  of  the  apphcation; 

(6)  a  brief  description  of  the  bank's 
policy  and  practice  with  regard  to  any 
anticipated  involvement  in  the  activity 
by  a  (urectOT,  executive  officer  or 
principal  shareholder  of  the  bank  or  any 
relatea  interest  (rf  such  person;  (7)  a 
description  of  the  bank's  expertise  in 
the  activity  to  be  undertaken;  and  (8) 
such  other  infonnation  as  requested  by 
the  FDIC.  None  of  the  comments  raised 
any  specific  objecticms  to  this  aspect  of 
the  proposal  and  it  is  therefore  being 
adopted  in  final  without  change. 

Tne  proposal  indicated  that 
applications  for  consent  to  conduct  an 
otherwise  impermissible  activity 
through  a  majority-owned  subsidiary 
must  contain  the  above  information  plus 
the  following:  (1)  The  amoimt  of  the 
bank's  proposed  equity  investment  in, 
and  expected  extensions  of  credit  to,  the 
subsidiary;  (2)  the  bank's  investmmt  in, 
and  extensions  of  credit  to,  other 
subsidiaries  conducting  the  same  type 
of  activity,  and  (3)  the  bank's  applicable 
capital  ratio  as  of  the  date  of  the 
application  exctusive  of  the  bank's 
investment  in  the  subaidiary. 
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The  final  regukrion  deletes  the 
requirement  that  the  bank  submit  its 
capital  ratio  exclusive  of  the  bank's 
investment  in  the  subsidiary.  This  item 
has  been  deleted  as  the  final  regulation 
no  longer  contains  an  automatic 
requirement  that  a  bank's  investment  in 
its  subsidiary  is  to  be  deducted  from  the 
bank's  capital. 

Under  the  regulation  as  adopted  in 
final,  if  an  insured  state  bank  has 
previously  obtained  the  FD!C*s  consent" 
for  a  subsidiary  to  engage  as  principal 
in  a  particular  activity,  subiJequent 
requests  for  consent  for  another 
subsidiary  to  engage  as  principal  in  the 
same  activity  need  not  contain  as  much 
information  as  the  original  request.  The 
following  information  is  required  to  be 
filed  in  the  subsequent  requests:  (1)  A 
brief  description  of  the  proposed 
activity  along  with  an  indication  of  the 
expected  volume  or  level  of  the  activity; 
(2)  the  amount  of  the  bank's  proposed 
investment  in  the  subsidiary;  and  (3)  the 
bank's  investment  in  other  subsidiaries 
conducting  t.  e  same  type  of  activity. 
This  request  for  information  is  the  same 
as  was  contained  in  the  proposal  with 
the  exception  that  information 
concerning  the  bank's  appHcable  capital 
ratios  exclusive  of  the  bank's  investment 
in  the  subsidiary  has  been  dropped  for 
the  reason  noted  above. 

Apphcation  for  Consent  to  Continue  an 
Ongoing  Activity 

Under  the  final  regulation  insxu^d 
state  banks  that  wish  to  continue  to 
directly  engage  in  an  ongoing  activity 
that  is  otherwise  impermissible  must 
file  an  apphcation  with  the  FDIC  which 
contains  the  foUoi^'ing  information:  (1) 
A  brief  description  of  the  activity  and 
the  manner  in  which  it  is  presently 
being  conducted  along  with  an 
indication  of  the  present  and  expected 
level  of  the  activity;  (2)  a  copy  of  the 
bank's  management  or  business  plan,  if 
any,  concerning  the  conduct  of  the 
activity;  (3)  a  brief  description  of  the 
bank's  policy  and  practice  regarding  the 
involvement  of  directors,  executive 
officers  or  principal  shareholders,  or 
any  relatea  interest  of  such  persons,  in 
the  activity;  (4)  a  summary  of 
management's  expertise  to  conduct  the 
activity;  (5)  a  dtation  of  the  state 
statutory  or  regulatory  authority  far  the 
conduct  of  the  activity;  and  (6)  such 
other  information  as  requested  by  the 
FDIC.  This  information  is  the  same  that 
was  proposed  to  be  submitted  under  the 
regulation  as  published  for  comment 
with  the  exception  that  the  proposed 
regulation  also  required  a  bank  to 
indicate  how  the  current  conduct  of  the 
activity  difTw^d  fi-om  standard 
conditions  set  out  in  the  proposal.  That 


item  has  been  dropped  from  the 
regulation  as  the  final  regulation  no 
longer  contains  any  "standard 
conditions"  that  will  autonwtically  be 
imposed  in  connection  with  an  approval 
unless  otherwise  waived. 

Under  the  final  regulation 
applications  for  consent  to  continue  to 
engage  as  principal  through  a  subsidiary 
in  an  ongoing  activity  that  is  not 
permissible  for  a  subsidiary  of  a 
national  bank  must  contain:  (1)  A 
staterrent  of  the  amount  of  the  bank's 
investment  in,  and  extensions  of  credit 
to.  the  subsidiary;  (2)  the  aggregate 
amount  of  the  bank's  investment  in  all 
of  the  bank's  subsidiaries  that  are 
engaged  in  the  same  activity;  and  (3)  all 
of  the  information  required  to  be 
submitted  under  §  3C2.4(d)(4)(ii).  This 
portion  of  the  final  regulation  is 
unchanged  from  the  proposal  with  the 
exception  that  once  again  the  reference 
to  the  bank's  applicable  capital  ratio 
exclusive  oTthe  bank's  investment  in 
the  subsidiary  has  been  deleted. 

Phase-out  of  Activities  for  Whtch 
Consent  to  Continue  Has  Been  Denied 

Section  362.4(cM3)(i)  of  the  proposal 
provided  that  insured  state  banks  which 
have  been  denied  consent  to  continue 
an  ongoing  activity  must  cease  the 
activity  as  soon  as  practical,  but  in  no 
event  later  than  one  year  bom  the  denial 
unless  the  FDIC  sets  a  different  time 
period.  The  prof>osal  specifically 
indicated  that  the  continued  conduct  of 
the  activity  during  the  divestiture 
period  could  be  conditioned  or 
restricted.  This  provision  was  included 
inasmuch  as  the  primary  reason  for 
denial  would  be  a  finding  that  the 
activity  presented  a  significant  risk  to 
the  fund  and  thus  it  would  be 
appropriate  for  the  FDICto  take  steps  to 
ensure  the  safety  of  the  deposit 
insurance  fonds  while  the  activities 
were  v^'inding  down. 

Section  362.4(c)(3)(ii)  of  the  proposal 
provided  that  if  an  insured  state  bank  is 
denied  consent  to  continue  an  ongoing 
activity  through  a  subsidiary,  the  bank 
would  be  required  to  divest  its  equity 
interest  in  the  subsidiary  as  quickly  as 
prudently  possible,  but  in  no  event  later 
than  December  19. 1996.  In  such  event, 
the  bank  would  be  directed  to  submit  a 
divestiture  plan  in  accordance  with  the 
provisions  of  this  part.  Section 
3e2.4{c)(3)(ii)  as  proposed  was 
consistent  with  the  statutory  provisions 
contained  in  section  24(c)  of  the  FDI  Act 
vvhich  allow  for  a  five  year  divestiture 
period  for  impermissible  equity 
investments.  Again,  the  proposal 
specifically  indicated  that  the  FDIC 
could  condition  or  restrict  the 


continued  conduct  of  the  activity  during 
the  divestiture  period. 

Section  362.4(c)(3){ii)  of  the  proposal 
also  provided  that  an  insured  state  bank 
could  choose  not  to  divest  the 
subsidiary  but  rather  to  discontinue  the 
impermissible  activity.  In  that  event,  the 
activity  would  have  to  be  discontinued 
as  soon  as  practical  but  in  no  event  later 
than  one  year  from  the  date  of  denial. 
If  the  bank  elected  to  discontinue  the 
impermissible  activity,  the  bank  would 
have  to  file  a  notice  with  the 
appropriate  regional  office  to  that  effect 
no  later  than  60  days  after  the  bank  was 
informed  that  its  request  for  consent  to 
continue  the  activity  was  denied. 

Comment  was  natfuftsted  on  particular 
problems  and  concerns  the  timing  of 
divestiture  presented  for  banks  which 
ovirn  subsidiaries  that  invest  in  real 
estate  if  an  application  to  continue  the 
activities  of  that  subsidiary  is  denied. 

Of  the  nine  comments  received 
regarding  this  section,  three  noted  that 
the  proposal  allows  a  bank  which  is 
directly  engaged  in  impermissible  real 
estate  equity  investment  activities  up  to 
December  19, 1996  to  divest  the  real 
estate,  however,  if  a  bank  decides  to 
retain  its  subsidiary  which  engages  in 
equity  investments  in  real  estate,  those 
investments  must  be  divested  within 
one  year.  AccordinR  to  the  comments, 
this  disparity  is  unfair  and  a  similar 
amount  of  time  should  be  accorded  the 
divestiture  regardless  of  whether  at  the 
bank  or  the  subsidiary  level.  Three 
comments  indicated  that  the  final 
regulation  should  clarify  that  the  FDIC 
can  extend  the  divestiture  period  for 
more  than  one  ye»T.  According  to  these 
comments,  the  proposal  as  drafted  could 
be  read  to  allow  for  a  shortening  of  the 
timeframe  but  not  an  extension  of  time. 
Four  comments  requested  that  the  final 
regulation  clarify  the  extent  to  which,  if 
any,  that  a  bank  may  continue  to  invest 
in  or  make  additional  advances  to  its 
real  estate  development  subsidiary 
during  the  divestiture  period  if 
permission  to  retain  that  subsidiary  is 
denied.  Two  comments  noted  that  short 
divestiture  periods  could  result  in  banks 
disposing  of  real  estate  at  "fire  sale" 
prices.  Six  comments  suggested  that  the 
final  regulation  should  allow  a  bank  a 
longer  time  period  in  which  to  divest 
real  estate  held  by  the  bank's  majority- 
owned  subsidiary.  Three  of  the  six 
noted  that  a  national  bank  is  allowed  up 
to  10  years  to  divest  its  other  real  estate 
ov-ned  (ORE).  One  comment  suggested 
that  the  final  regulation  should  simply 
follow  state  laws  regarding  disposition 
of  ORE.  In  that  vein,  one  comment 
pointed  out  that  section  24  of  the  FDI 
Act  does  not  set  a  maximum  time  period 


64480  Federal  Register  /  Vol.  58.  No.  234  /  Wednesday.  December  8.  1993  /  Rules  and  Regulations 


in  which  impermissible  activities  of  a 
subsidiary  musti)e  terminated. 

In  response  to  these  comments  a 
statement  has  been  added  to  both 
S  362.4(d)(5)  (i)  and  (ii)  as  renumbered 
and  adopted  in  final  which  provides 
that  the  FDIC  may.  in  its  sole  discretion, 
establish  a  deadline  for  divestiture  in 
excess  of  one  year.  This  change  adds 
flexibility  to  the  final  regulation  by 
allowing  for  exceptions  to  be  made  on 
a  case-by-case  basis  when  structuring 
appropriate  periods  over  which  a  bank 
and/or  its  majority-owned  subsidiary 
must  cease  an  impermissible  activity. 
Additionally,  under  the  final  regulation, 
if  a  bank  is  denied  permission  to 
continue  to  make  impermissible 
investments  in  real  estate  through  a 
majority-owned  subsidiary  and  the  bank 
elects  to  divest  the  investments  rather 
than  to  divest  the  subsidiary,  the  period 
of  divestiture  may  extend  to  December 
19.  1996. 

Finally.  §  362.4(d)(5)(ii)  has  been 
amended  to  specifically  indicate  that 
the  FDIC  may  condition  or  restrict  the 
conduct  of  any  impermissible  activity 
by  a  subsidiary  during  the  phase  out 
period.  This  language  serves  several 
purposes:  It  is  consistent  with  the 
language  found  in  §  362.4(d)(5)(i);  it  is 
consistent  with  the  FDIC's  obligation  to 
ensure  the  safety  of  the  deposit 
insurance  funds;  and  it  allows  the  FDIC 
to  deal  with  circumstances  such  as 
additional  investments  in  real  estate 
projects  during  the  divestiture  period. 
The  FDIC  recognizes  that  additional 
investments  in  or  advances  to  real  estate 
projects  during  the  divestiture  period 
may  be  appropriate,  and  perhaps  even 
necessary,  for  maintenance  or  other 
expenses  reasonably  designed  to 
enhance  marketability  of  the  property, 
including  completion  of  construction 
projects.  The  FDIC  expects  banks  to 
include  such  cost  estimates  in  their 
divestiture  plans  submitted  to  the  FDIC. 
Whether  or  not  such  expenditures  will 
be  permitted  depends  upon  all  of  the 
facts  and  circumstances  but  at  a 
minimum  the  FDIC  will  need  to 
conclude  that  the  expenditures  are 
consistent  with  the  bank's  obligation  to 
make  divestiture  and  that  additional 
investments  and/or  advances  will  not 
jeopardize  bank  safety  or  soundness. 
The  suggestion  that  the  divestiture  plan 
be  extended  to  up  to  ten  years  for  real 
estate  activities  was  considered,  but 
rejected.  It  was  felt  that  the  established 
deadline  for  divestiture  of  such 
investments  should  be  consistent  with 
provisions  regarding  divestiture  of 
impermissible  equity  investments. 
Banks  should  note  that  December  19, 
1996  is  the  latest  acceptable  date  for 
divestiture  and  that  the  established 


divestiture  period  may  expire  prior  to 
December  19. 1996  if  it  is  Wieved  that 
the  real  estate  may  prudently  be 
divested  in  a  shorter  time  period. 

Conditions 

The  proposed  regulation  provided 
that  any  consent  to  conduct  an 
otherwise  prohibited  activity  would  be 
subject  to  certain  standard  conditions 
unless  specifically  waived  by  the 
approving  FDIC  official.  Those  standard 
conditions  were  as  follows. 

If  the  approval  involved  conduct  of  an 
activity  in  a  subsidiary  of  an  insured 
state  bank,  approval  would  be 
conditioned  upon:  (1)  The  subsidiary 
meeting  all  of  the  criteria  necessary  for 
a  bona  fide  subsidiary,  and  (2)  the 
insured  state  bank  being  adequately 
capitalized  exclusive  of  the  bank's 
investment  in  the  subsidiary.  The 
proposal  indicated  that  a  bank  which 
did  not  meet  the  adequate  capital  test 
after  taking  the  capital  deduction  into 
consideration  may.  in  the  FDIC's 
discretion,  be  allowed  to  continue  the 
conduct  of  otherwise  impermissible 
activities  through  its  subsidiary 
provided  that  the  bank  was  expected  to 
be  adequately  capitalized  no  later  than 
three  years  from  the  approval  taking  the 
capital  deduction  into  account. 
Likewise,  the  proposal  indicated  that 
the  FDIC  could  in  its  discretion  approve 
an  application  for  a  subsidiary  to 
continue  its  ongoing  activities  despite 
the  fact  that  the  subsidiary  did  not  meet 
the  definition  of  a  bona  fide  subsidiary 
provided  that  the  subsidiary  was 
expected  to  qualify  as  a  bona  fide 
subsidiary  no  later  than  six  months  from 
the  approval  of  the  application. 

If  tne  approval  involved  the  direct 
conduct  of  an  otherwise  impermissible 
activity,  it  would  be  condition  upon:  (1) 
The  activity  being  conducted  in  a 
division  of  the  bank  which  meets  all  of 
the  criteria  for  a  department,  and  (2)  the 
bank  being  adequately  capitalized 
exclusive  of  the  bank's  investment  in 
the  division.  Again,  the  proposal 
indicated  that  the  FDIC  could  in  its 
discretion  permit  the  continuation  of  an 
ongoing  activity  even  if  the  bank  would 
not  be  adequately  capitalized  after 
.  taking  the  capital  deduction  into 
accoimt  provided  that  the  bank  was 
expected  to  meet  that  standard  within 
three  years.  Similarly,  the  proposal 
indicated  that  the  FDIC  may  in  its 
discretion  allow  a  bank  to  continue  an 
ongoing  activity  in  a  division  that  does 
not  meet  the  criteria  for  a  department  if 
the  necessary  adjustments  to  make  the 
division  a  department  are  made  within 
six  months  from  the  approval. 

The  preamble  accompanying  the 
proposed  regulation  indicated  that  the 


above  described  conditions  should  be 
considered  standard  conditions  and  that 
exceptions  would  only  be  granted  if  the 
applicant  could  demonstrate  that  other 
features  of  the  bank's  proposal  would 
provide  a  sinHlar  degree  of  protection 
for  the  insured  bank. 

With  few  exceptions,  the  comments 
which  addressed  the  standard 
conditions  as  set  out  in  the  proposal 
objected  to  the  conditions  being 
automatically  imposed  by  way  of  the 
regulation.  According  to  these 
comments,  the  conditions  should  only 
be  imposed,  if  at  all,  on  a  case-by-case 
basis.  Among  these  comments  were  nine 
which  objected  to  the  capital  deduction 
as  being  unnecessary.  One  of  these 
comments  objected  to  the  deduction  on 
the  basis  that  it  goes  beyond  the  FDIC's 
authority  under  section  24  of  the  FDI 
Act  and  another  indicated  that  forcing  a 
bank  to  deduct  its  investment  in  its 
subsidiary  from  the  bank's  capital  will 
simply  provide  the  bank  with  an 
incentive  to  thinly  capitahze  the 
subsidiary.  Four  comments  indicated 
that  the  FDIC  should  not  impose  the 
requirement  that  the  bank's  subsidiary 
meet  the  definition  of  a  bona  fide 
subsidiary  unless  the  FDIC  can 
demonstrate  that  there  is  a  clear  and 
unusual  risk  posed  to  the  bank  by  the 
subsidiary.  These  comments  had  the 
same  objection  to  requiring  in-house 
activities  to  be  conducted  in  a 
department.  Requiring  a  department 
would  not  make  any  business  sense, 
according  to  these  comments,  unless  the 
business  to  be  conducted  by  the 
department  represents  a  significant  line 
of  business  for  the  bank.  In  addition,  the 
department  requirement  vdll  impose 
added  expenses  and  limit  a  bank's 
flexibility  in  conducting  business.  The 
comments  which  focused  on  the 
department  requirement  also  indicated 
that  as  state  statutes  are  unlikely  to 
require  that  the  assets  and  liabilities  of 
a  department  are  to  be  separate  from  the 
remainder  of  the  bank's  assets  and 
liabilities,  imposing  a  department 
requirement  in  connection  with  in- 
house  activities  will  force  activities  into 
subsidiaries.  Lastly,  one  comment 
expressed  the  opinion  that  requiring  the 
bank's  subsidiary  to  be  a  bona  fide 
subsidiary  anytime  the  subsidiary 
conducts  activities  beyond  those 
authorized  to  subsidiaries  of  a  national 
bank  will  kill  the  dual  banking  system. 

After  carefully  considering  the 
comments,  the  Board  of  Directors  has 
decided  to  adopt  a  case-by-case 
approach  in  determining  whether  to 
impose  any  conditions  on  approvals. 
Section  362.4(f)  of  the  final  regulation 
specifically  indicates  that  approvals 
granted  pursuant  to  §  362.4(d)  of  the 
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final  regulation  may  be  made  subject  to 
any  conditions  or  restrictions  found  by 
the  FDIC  to  be  necessary  to  protect  the 
bank  and/or  the  deposit  insurance  funds 
from  risk,  to  prevent  unsafe  or  unsound 
banking  practices,  and/or  to  ensuTS  that 
the  activity  is  consistent  with  the 
purposes  of  federal  deposit  insurance. 
The  FDIC  will  thus  consider  in  the 
context  of  each  individual  application 
whether  it  is  appropriate,  ior  example,  - 
to  limit  the  investment  e  bank  may 
make  in  its  subsidiary  or  to  impose 
structural  restrictions  such  as  the  need 
for  the  bank's  subsidiary  to  be  a  bona 
fide  subsidiary. 

Likewise,  whether  or  not  to  require  a 
bank  to  hold  additional  capital  if  its 
apphcation  is  to  be  approved  will  be 
bandied  on  a  casa-by-case  basis.  In  that 
regaid,  insured  state  banks  should  nota 
that  section  18  of  the  FDI  Act  as 
amended  by  FDIOA  (12  U.S.C.  1828) 
specifically  directs  the  FDIC  to  take 
"nontraditional"  activities  of  banks  and 
their  subsidiaries  into  account  for  the 
purposes  of  risk-based  capittd.  Insured 
state  banks  should  note  that  some 
securities  activities  that  are  subject  to 
§  337.4  of  the  FDIC's  regulations  are 
required  to  be  craiducted  in  a  bona  Sde 
subsidiary  and  that  the  bank's 
investment  in  such  a  subsidiary  is 
deducted  from  the  bank's  capital. 
Insured  state  banks  should  also  note 
that  §  362.4(f)  of  the  final  regulation 
requires  grandfathned  insurance 
underwriting  activities  to  be  conducted 
in  a  bona  fide  subsidiary  or  a 
department  (see  discussion  below).  The 
Board  of  Directors  has  already 
determined  that  it  is  appropriate  in  the 
case  of  certain  insurance  and  securities 
activities  to  impose  the  bona  fide 
subsidiary  and  department  requirements 
as  well  as  to  talu  tne  bank's  investment 
in  its  insurance  or  secuirities  subsidiary 
(or  department)  Into  consideration  in 
determining  whether  the  activities  may 
proc3Bed. 

Disclosures 

Section  362.4(f)  of  the  proposed 
regulation  prohibited  any  insured  state 
bank  from  directly  or  indirectly 
engaging  in  activities  that  are  not 
permissible  for  a  national  bank  or  a 
subsidiary  of  a  national  bank  unless  the 
subsidiary  or  the  department  provided 
persons  doing  or  about  to  do  business 
with  the  subsidiary  or  depautment 
written  disclosure  that  the  products, 
goods  or  services  offered  by  the 
subsidiary  or  department  are  not 
insured  by  the  FDIC,  are  not  guaranteed 
by  the  bank,  and  that  only  the  assets  of 
the  department  or  the  subsidiary  (as  the 
case  may  be)  are  available  to  satisfy  the 
obligations  of,  or  any  contractual  claims 


arising  in  connection  with,  the 
operation  of  the  subsidiary'  or 
depaitmenL  The  proposal  specifically 
indicated  that  the  disclosures  could  be 
tailored  to  fit  the  particular 
circumstances,  that  the  disclosures  must 
be  signed  by  the  customer 
acknowledging  receipt,  and  that 
disclosures  must  occur  prior  to  the  time 
any  contractual  obligation  to  purchase 
any  product,  good  or  service  arises.  The 
proposal  also  indicated  that  should  state 
law  or  regulation  impose  substantially 
similar  disclosure  requirements, 
compliance  with  the  state  requirements 
will  constitute  compliance  with  the 
disclosure  requirements  i.'nposed  under 
this  section. 

The  disclosure  requirements  as 
proposed  appHed  whether  or  not  the 
subsidiary  ot  the  bank  was  required  to 
be  a  bona  fide  subsidiary  and  also 
applied  whether  or  not  the  regulation 
provided  an  exception  under  which  the 
requirement  for  prior  consent  from  the 
FDIC  for  the  bank  to  directly  or 
indirectly  engage  in  the  pairticular 
activity  had  been  waiveo.  Lastly,  any 
other  disclosure  provision  spedScally 
applicable  to  a  set  of  circumstances 
under  the  regulation  would  take 
precedence  over  §  362.4(f),  e.g.  insined 
state  banks  whose  savings  bank  fife 
insiiiance  activities  are  excepted  from 
the  regultition  would  be  covered  by  the 
disclosine  provisions  found  in 
§  362.3(b)(3)  rather  than  those  set  out  in 
proposed  §  362.4(fl. 

Comment  was  requested  on  the  need 
for  disclosure;  whether  disclcsure 
should  only  be  required  in  instances  in 
which  customers  are  likely  to  be 
confused  as  to  whether  the  product  or 
service  is  insxned  by  the  FDIC;  whether 
advertisements,  promotions  or 
sohcitations  should  include  similar 
disclosures;  and  whether 
advertisements,  etc.  "stuffed"  in  bank 
customer  account  statements  should  be 
required  to  contain  disclosures. 

The  FDIC  received  twenty- Eve 
comments  on  the  proposed  disclosure 
provision.  Seven  conmients  approved  of 
the  disclosure  paragraph  as  written;  six 
comments  thought  that  the  disclosures 
did  not  need  to  be  so  comprehensive; 
three  comments  indipated  that  it  was 
not  necessary  to  obtain  a  signature  on 
the  disclosures;  four  comments 
requested  that  the  regulation  give  banks 
the  flexibility  of  tailoring  the 
disclosures  to  fit  the  particular 
circumstances;  four  comments 
expressed  the  opinion  that  disclosures 
should  only  be  required  when  there  is 
a  likelihood  of  confusing  the  particular 
product  or  ser^ace  with  an  insured 
deposit;  and  one  comment  indicated 


that."stuffers  "  and  other  advertisements 
should  contain  the  disclosures. 

The  disdosure  paragraph  of  the  final 
regulation  has  been  amended  somewhat 
in  response  to  the  comments.  In 
addition,  it  has  been  redesignated  as 
paragraph  (e).  Under  the  fiJMl 
regulation,  the  disclosures  do  net  need 
to  be  signed  by  the  customers  and  only 
those  banks  v^hich  are  required  tu  file 
an  application  pursuant  to  §  362.4(d)  cf 
the  final  regulation  and  which  receive 
approval  to  engage  in  an  otherwise 
impenni5«ib]e  activity  will  be  required 
to  make  disclosure.  Even  then,  such 
banks  are  not  automatically  required  to 
put  language  in  theiildisclofure 
regarding  which  assets  of  the  bank  are 
available  to  satisfy  the  obligaticns  of,  cr 
any  contractual  claims  arising  in 
connection  with,  the  conduct  of  the 
approved  activity.  T?ius,  if  the  FDIC 
approves  the  direct  conduct  by  an 
insured  state  bank  of  a  pjarticular 
activity  and  the  activity  is  not  required 
by  the  FDIC  to  be  housed  in  a 
department  of  the  bank,  the  disclosure 
does  not  need  to  indicate  what  assets  of 
the  bank  are  available  to  satisfy  any 
claims  arising  in  connection  with  that 
activity.  That  particular  disclosure  may 
be  reqxiired,  however,  if  approval  of  the 
application  is  granted  on  the  condition 
that  the  activity  be  housed  in  a 
department. 

Language  has  been  added  to  the  final 
regulation  clarifying  that  the  disclosures 
must  be  prominent  and  must  be  clearly 
labeled  "customer  disclosure".  In 
addition,  the  final  regulation  requires 
that  any  communicaticms  from  the  bank 
to  its  customers  which  contain 
advertisements,  promotions,  or 
solicitations  regarding  the  activities  of 
the  bank  or  any  of  its  subsidiaries  (e.g. , 
statement  stuffers)  must  contain  the 
disclosures  if  those  acti^nties  required 
approval  pursuant  to  §  362. 4(d}  of  the 
regulation.  Finally,  the  final  regulation 
allows  for  the  waiver  of  the  requirement 
to  disclose  that  a  particular  product  or 
service  is  not  an  insured  deposit  if  it  is 
determined  by  the  FDIC  that  the 
likelihood  of  a  customer  confusing  the 
product,  good,  or  service  with  an 
insured  deposit  is  minimal.  Although 
the  final  regulation  does  not  expressly 
require  disclosures  in  the  case  of  join! 
advertisements,  the  FDIC  may 
determine  on  a  case-by-case  basis  that 
such  disclosures  are  necessary  in  whiiik 
case  the  approval  granted  pursuaiit  to 
§  362.4(d)  will  be  ex-pressly  conditioned 
in  that  manner  based  upon  §  362.4(f)  of 
the  final  regulation  which  al'ows  th>« 
FDIC  to  impose  conditions  as 
appropriate. 
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Transaction  Restrictions 

Section  362.^e)  of  the  proposed  rule 
set  forth  restrictions  on  transactions 
between  a  bank  and  its  departments 
and/or  bona  fide  subsidiaries.  The 
proposed  restrictions  were  designed; 

(1)  To  prevent  an  insured  state  bank 
from  engaging  in  any  transactions 
(including  extensions  of  credit)  with 
any  of  its  bona  fide  subsidiaries  on 
terms  or  under  circumstances  that  are 
less  favorable  than  those  for  comparable 
transactions  with  or  involving 
companies  that  are  not  subsidiaries  of 
the  bank  nor  which  are  otherwise 
affiliated  with  the  bank; 

(2)  To  prevent  an  insiu^d  state  bank 
from  purchasing  as  fiduciary  any  asset 
or  product  from  any  of  its  bona  fide 
subsidiaries,  or  obtaining  as  fiduciary 
any  service  from  any  of  its  bona  fide 
subsidiaries,  unless  certain  specified 
requirements  were  met; 

(3)  To  prevent  an  insured  state  bank 
from  entering  into  any  contract  with  any 
of  its  bona  fide  subsidiaries  that  would 
violate  any  law  or  regulation,  result  in 
the  breach  of  a  fiduciary  duty  or 
adversely  affect  or  misrepresent  the 
bank's  safety  or  soundness  in  any  way; 

(4)  To  prevent  an  insured  state  bank 
from  making  extensions  of  credit  to  any 
one  of  its  bona  fide  subsidiaries  in 
excess  often  percent  of  the  bank's  tier 
one  capital;  and 

(5)  To  prevent  an  insxued  state  bank 
from  making  extensions  of  credit  in  the 
aggregate  to  its  bona  fide  subsidiaries  in 
excess  of  twenty  percent  of  the  bank's 
tier  one  capital. 

The  preamble  accompanying  the 
proposed  regxilation  stated  that  the 
transaction  restrictions  would  close 
existing  gaps  in  the  regulation  of 
insured  state  banks  in  that  sections  23 A 
and  23B  of  the  Federal  Reserve  Act  (12 
U.S.C.  371c  and  371c-l)  do  not 
generally  extend  to  subsidiaries  of  banks 
since  the  term  "affiliate"  as  used  in  that 
statute  does  not  generally  include  a 
subsidiary  of  a  bank.  The  preamble  also 
indicated  that  the  proposed  transaction 
restrictions  simply  restated  the  common 
law  obligation  of  fiduciaries  to  refrain 
from  self-deaUng  and  were  consistent 
with  the  prohibition  against  banks 
entering  into  adverse  or  illegal  contracts 
which  is  found  at  section  30  of  the  FDI 
Act  (12  U.S.C.  1831g). 

Comments  were  requested  on:  (1)  The 
need  for  the  proposed  restrictions,  (2) 
what  problems,  if  any,  would  be  posed 
by  the  adoption  of  the  proposed 
restrictions  as  worded,  and  (3)  whether 
any  additional  restrictions  should  be 
adopted.  Twelve  comments  addressed 
the  proposed  restrictions.  The 
comments  which  addressed  this  area  of 


the  proposal  objected  to  the  provision  as 
drafted  because  it  was  more  complex 
and  restrictive  than  necessary  in  order 
to  protect  the  deposit  insurance  funds 
^d  to  implement  the  statute.  In 
addition,  these  comments  indicated  that 
there  are  other  statutes  and  regulations 
which  address  the  safety  and  sovmdness 
concerns  which  the  transaction 
restrictions  were  designed  to  address. 
Thus,  there  is,  according  to  these 
comments,  no  need  to  include  the 
restrictions  in  the  regulation.  Several 
comments  also  objected  to  the  provision 
on  the  grounds  that  the  proposed 
transaction  restrictions  were  not  based 
upon  any  specific  provision  in  section 
24  of  the  FDI  Act.  None  of  the 
comments  which  were  received 
suggested  any  additional  restrictions 
that  should  be  placed  on  transactions 
between  state  banks  and  their  bona  fide 
subsidiaries. 

After  carefully  reviewing  the 
comments,  the  Board  of  Directors  has 
decided  to  drop  the  transaction 
restrictions  from  the  final  regulation  and 
to  adopt  in  its  stead  a  case-by-case 
approach  to  the  imposition  of  such 
restrictions.  Any  such  restrictions,  if 
necessary,  will  be  imposed,  if  at  all,  in 
coimection  with  individual 
applications.  Insured  state  banks  can 
expect  that  one  or  more  of  the 
restrictions  will  be  imposed  upon  a 
finding  by  the  FDIC  that  one  or  more  of 
the  transaction  restrictions  is  necessary 
to  prevent  any  adverse  effect  on  the 
safety  and  soundness  of  a  particular 
institution,  is  necessary  to  prevent  a 
breach  of  the  institution's  fiduciary 
obUgations,  or  is  necessary  to  prevent 
any  transaction  that  may  pose  a  risk  to 
the  deposit  insurance  hinds. 

Conditions  and  Restrictions  Applicable 
to  Banks  and  Their  Subsidiaries  That 
Engage  in  Excepted  Insurance 
Underwriting  Activities 

Under  the  proposal,  an  insured  state 
bank  was  pronibited  from  directly  or 
indirectly  through  a  subsidiary 
underwriting  insurance  pursuant  to  the 
exceptions  contained  in  §  362.3(b)(7)  or 
§  362.4(b)(2)  of  part  362  imless  the 
following  conditions  and  restrictions 
were  met:  (1)  Any  insurance 
underwriting  conducted  directly  by  the 
bank  must  be  done  through  a  division 
of  the  bank  that  meets  the  definition  of 
department;  (2)  any  subsidiary  that 
underwrites  insurance  must  meet  the 
definition  of  a  bona  fide  subsidiary;  and 
(3)  the  disclosure  requirements  of 
§  362.3(b)(3)  and/or  §  362.4(b)(1)  must 
be  met.  Ilie  proposal  specifically 
provided  that  any  bank  or  subsidiaryof 
a  bank  that  is  imderwriting  insiu-ance  as 
of  the  effective  date  of  the  regulation 


may  continue  to  do  so  despite  the 
adoption  of  the  final  regulation 

Erovided  that  the  department  and/or 
ona  fide  subsidiary  requirement  are 
met  within  one  year  from  the  effective 
date  of  thej^al  regulation.  The 
disclosure  requirements  must  be  met 
immediately,  however,  in  order  for  the 
activities  to  continue. 

The  FDIC  did  not  receive  any 
comments  on  this  provision.  As  the 
underwriting  of  Insurance  can  involve 
material  risks,  the  FDIC  feels  that  it  is 
prudent  to  separate  those  risks  from  the 
insured  state  bank.  Therefore,  the 
restrictions,  as  proposed,  will  become  a 
part  of  the  final  regulation. 

The  FDIC  did  receive  one  comment  in 
response  to  the  request  for  comment  on 
the  impact  of  section  24  of  the  FDI  Act 
on  the  investment  portfolios  of 
subsidiaries  of  insured  state  banks 
whose  insurance  underwriting  activities 
are  excepted  by  part  362  and  section  24. 
The  comment  indicated  that  the  FDIC 
should  not  consider  the  investment 
activities  of  such  subsidiaries  to  be  a 
separate  and  distinct  activity  from  that 
of  insurance  underwriting.  If  the  FDIC 
were  to  do  so,  then  consent  would  have 
to  be  given  for  every  investment  the 
subsidiary  might  make  which  would  not 
be  permissible  for  a  national  bank.  After 
considering  this  comment,  the  FDIC  has 
decided  to  adopt  the  posture  in  the  case 
of  grandfathered  insurance  luidenvriting 
subsidiaries  that  the  investment 
activities  of  such  subsidiaries  are  not 
activities  which  are  separate  and  apart 
from  the  business  of  insxuance 
imderwriting. 

Delegation  of  Authority 

Last,  the  delegations  imder  part  362 
are  being  amended  to  provide  that  the 
Executive  Director,  Supervision  and 
Resolutions,  has  the  authority  to  act  on 
notices  and  applications  under  part  362 
in  addition  to  \he  Director,  Division  of 
Supervision,  and  the  Director's 
designee. 

Waiver  of  Delayed  Effective  Date 

The  final  amendment  is  effective 
immediately  upon  pubUcation  in  the 
Federal  Register.  The  requirement 
under  the  Administrative  Procedure  Act 
(5  U.S.C.  553)  to  publish  a  substantive 
rule  not  less  than  30  days  prior  to  its 
effective  date  is  being  waived  pursuant 
to  the  authority  of  section  553(d)(1) 
which  allows  such  waiver  in  the  case  of 
a  substantive  rule  which  relieves  a 
restriction. 

Regulatory  Flexibility  Analysis 

The  Board  of  Directors  has  concluded 
after  reviewing  the  final  regiilation  that 
the  regulation  will  not  impose  a 
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significant  economic  hardship  on  small 
institutions.  The  final  regulation  does 
not  necessitate  the  development  of 
sophisticated  recordkeeping  or  reporting 
systems  by  small  institutions  nor  wilt 
small  institutions  need  to  seek  out  the 
expertise  of  specialized  accountants, 
lawyers,  or  managers  in  order  to  comply 
with  the  regulation.  The  Board  of 
Directors  therefore  hereby  certifies 
pursuant  to  section  605  of  the 
Regulatory  Flexibility  Act  (5  U.S.C,  605) 
that  the  final  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 

List  of  Subjects  in  12  CFR  Part  362 

Administrative  practice  and 
procedure,  Authority  delegations 
(Government  agencies),  Bank  deposit 
insurance.  Banks,  banlcing.  Insured 
depository  institutions.  Investments. 

m  consideration  of  the  foregoing,  the 
FDIC  hereby  amends  chapter  HI,  title  12 
of  the  Code  of  Federal  Regulations  by 
amending  part  362  as  follows: 

PART  362— ACTIVITIES  AND 
INVESTMENTS  OF  INSURED  STATE 
BANKS 

1.  The  authority  citation  for  part  362 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1816,  1818.  1819 
(Tenth),  1831a. 

§36Z1    [Amended] 

2.  Section  362.1  is  amended  by 
adding  "and  their  subsidiaries"  at  the 
end  of  the  first  sentence  and  by  adding 
"or  their  subsidiaries"  after  the  words 
"undertaken  by  insured  state  banks"  in 
the  second  sentence. 

3.  Section  362.2  is  amended  by 
revising  the  introductory  text; 
redesignating  paragraphs  (a)  through  (c), 
(d)  through  (h),  (i),  and  (j)  through  (p) 
as  paragraphs  (e)  through  (g),  (i)  through 
(m),  (o),  and  (r)  through  (x), 
respectively;  amending  newly 
designated  paragraph  (x)  by  removing 
the  final  two  sentences  and  adding  "and 
§  382.4(c)(2)(i)"  after  "§  362.3(b)(7)" 
where  it  appears  in  the  second  sentence; 
and  adding  new  paragraphs  (a)  through 
(d),  (h),  (n),  (p).  and  (q)  to  read  as 
follows:    ■ 

S36Z2    Definitions. 

For  the  purposes  of  this  part,  the 
following  definitions  apply: 

(a)  Activity  refers  to  me  authorized 
conduct  of  business  by  an  insured  state 
bank.  Activity  as  used  in  connection 
with  the  direct  conduct  of  business  by 
an  insured  state  bank  includes  acquiring 
or  retaining  any  investment  other  than 
an  equity  investment.  Activity  as  used  in 


connection  with  the  conduct  of  business 
by  a  subsidiary  of  an  insured  state  bank 
includes  acquiring  or  retaining  any 
investment. 

(b)  The  phrase  activity  permissible  for 
a  national  bank  shall  be  understood  to 
refer  to  any  activity  authorized  for 
national  banks  under  the  National  Bank 
Act  (12  U.S.C.  21  et  seq.)  or  any  other 
statute.  Activities  expressly  authorized 
by  statute  or  recognized  as  permissible 
in  regulations,  official  circulars  or 
bulletins  issued  by  the  Office  of  the 
Comptroller  of  the  Currency  or  in  any 
order  or  interpretation  issued  in  writing 
by  the  Office  of  the  Comptroller  of  the 
Currency  will  be  accepted  as 
permissible  for  state  banks. 

(c)  An  activity  is  considered  to  be 
conducted  as  principal  if  it  is  conducted 
other  than  as  agent  for  a  customer,  is 
conducted  other  than  in  a  brokerage, 
custodial,  advisory  or  administrative 
capacity,  or  is  conducted  other  than  as 
trustee. 

* 

(d)  Bona  fide  subsidiary  means  a 
subsidiary  of  an  insured  state  bank  that 
at  a  minimum: 

(1)  Is  adequately  capitalized; 

(2)  Is  physically  separate  and  distinct 
in  its  operations  from  the  operations  of 
the  bank,  however,  this  requirement 
shall  not  be  construed  to  prohibit  the 
bank  and  its  subsidiary  from  sharing  the 
same  facility  provided  that  the  area  in 
which  the  subsidiary  conducts  business 
with  the  pubhc  is  clearly  distinct  from 
the  area  in  which  customers  of  the  bank 
conduct  business  with  the  bank; 

(3)  Maintains  separate  accounting  and 
other  corporate  records; 

(4)  Observes  separate  formalities  such 
as  separate  board  of  directors'  meetings; 

(5)  Maintains  separate  employees  who 
are  compensated  by  the  subsidiary, 
however,  this  requirement  shall  not  be 
construed  to  prohibit  the  use  by  the 
subsidiary  of  bank  employees  to 
perform  functions  which  do  not  directly 
involve  customer  contact  such  as 
accounting,  data  processing  and 
recordkeeping,  so  long  as  the  bank  and 
the  subsidiary  contract  for  such  services 
on  terms  and  conditions  comparable  to 
those  agreed  to  by  independent  entities; 

(6)  Has  no  less  than  a  majority  of  its 
executive  officers  who  are  neither 
executive  officers  nor  directors  of  the 
bank; 

(7)  Has  as  a  majority  of  its  board  of 
directors  persons  who  are  neither 
directors  nor  executive  officers  of  the 
bank:  and 

(8)  Conducts  business  pursuant  to 
independent  policies  and  procedures 
designed  to  inform  customers  and 
prospective  customers  of  the  subsidiary 


that  the  subsidiary  is  a  separate 
organization  frdm  the  bank. 

•  •        •        •        • 

(h)  Department  means  a  division  of  an 
insured  state  bank  that: 

(1)  Is  physically  distinct  from  the 
remainder  of  the  bank; 

(2)  Maintains  separate  accounting  and 
other  records; 

(3)  Has  assets,  liabilities,  obligations 
and  expenses  that  are  separate  and 
distinct  from  those  of  the  remainder  of 
the  bank;  and 

(4)  As  a  matter  of  state  statute,  the 
obligations,  liabilities  and  expenses  of 
which  can  only  be  jatisfied  with  the 
assets  of  the  divisiqiy 

•  •        •        •      '  • 

(n)  Executive  officer,  director, 
principal  shareholder,  related  mterest. 
and  extension  of  credit  shall  have  the 
same  meaning  as  is  relevant  for  the 
purpose  of  section  22(h)  of  the  Federal 
Reserve  Act  (12  U.S.C.  375)  and  §  337  3 
of  this  chapter. 

•  •        •        •        • 

(p)  Investment  in  a  department  by  an 
insured  state  bank  means  any  transfer  of 
funds  by  an  insured  state  bank  to  one 
of  its  departments  which  is  represented 
on  the  department's  accounts  and 
records  as  an  accounts  payable,  a 
liability,  or  equity  of  the  department 
except  that  transfers  of  funds  to  the 
department  in  payment  of  services 
rendered  by  that  department  shall  not 
be  considered  an  investment  in  the 
department. 

(q)  Investment  in  a  subsidiary  by  an 
insured  state  bank  shall  mean  the  total 
of  any  equity  investment  in  a  subsidiary 
by  an  insured  state  bank,  any  debt 
issued  by  the  subsidiary  that  is  held  by 
the  insured  state  bank,  and  any 
extensions  of  credit  fixjm  the  insured 
state  bank  to  the  subsidiary. 


§§  362.4  and  362.5    [Redesignated  as  362.5 
and  362.6  Reepectlvely  and  Amended] 

4.  Part  362  is  amended  by 
redesignating  §§  362.4  and  362.5  as 
§§  362.5  and  362.6  respectively;  newly 
designated  §  362.6  is  amended  by 
removing  everything  after  "is  delegated 
to  the"  and  adding  "Executive  Director, 
Supervision  and  Resolutions,  and  where 
confirmed  in  WTiting  by  the  Executive 
Director,  to  the  Director,  Division  of 
Supervision  or  the  Director's  designee."; 
by  removing  the  comma  after 
"§  362.3(c)(2)"  and  adding  in  lieu 
thereof  a  semicolon;  removing  ",  and" 
where  it  appears  after  "§  362.3(d)"  and 
adding  a  semicolon;  and  adding  after 
"§362.3(b)(7)(ii)"  the  words  ";  and  the 
authority  to  approve  or  deny  requests 
for  consent  pursuant  to  §  362.4(d)  as 
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well  as  to  take  any  other  action 
authorized  by  §  362.4(d)". 

5.  Part  3^  is  amended  by  adding  a 
new  §  362.4  to  read  as  follows: 

1362.4    ActivitiM  of  Inmired  Stat*  bank*  ' 
and  tMr  aubaldlartw. 

(a)  General  prohibitions.  (1)  Except  as 
otherwise  provided  in  this  part,  after 
December  19, 1992,  an  insured  state 
bank  may  not  directly  engage  as 
principal  in  any  activity  that  is  not 
permissible  for  a  national  bank,  and  a 
majority-owned  subsidiary  of  an  insured 
state  bank  may  not  engage  as  principal 
in  any  activity  that  is  not  permissible  for 
a  subsidiary  of  a  national  bank,  unless 
the  bank  meets  and  continues  to  meet 
the  applicable  minimum  capital 
standards  prescribed  by  the  appropriate 
federal  banking  agency  and  the  FDIC 
determines  that  the  conduct  of  the 
activity  by  the  bank  and/or  its  majority- 
owned  subsidiary  will  not  pose  a 
significant  risk  to  the  affected  deposit 
insurance  fund.  Applications  for 
consent  to  directly,  or  indirectly 
through  a  majority-owned  subsidiary, 
engage  as  principal  in  activities  that  are 
not  permissible  for  a  national  bank  or  a 
subsidiary  of  a  national  bank  should  be 
filed  in  accordance  with  $  362.4(d).  An 
insured  state  bank  must  file  an 
applicaUon  for  each  subsidiary 
regardless  of  whether  the  bank 
previously  obtained  consent  for  a 
subsidiary  to  engage  as  principal  in  the 
same  activity.  An  insured  state  bank 
that  obtained  the  FDlC's  consent 
pursuant  to  §  333.3  of  this  chapter  prior 
to  that  section's  repeal  to  directly  or 
indirectly  through  a  subsidiary  engage 
as  prmcipal  in  an  activity  that  was 
otherwise  impermissible  under  §  333.3 
of  this  chapter  and  which  is 
impermissible  under  this  part  without 
the  FDIC's  consent,  does  not  need  to 
obtain  the  FDIC's  consent  pursuant  to 
this  part  in  order  to  continue  the 
activity. 

(2)  Except  as  otherwise  provided  in 
this  part,  no  insured  state  bank  may 
directly  or  indirectly  through  a 
subsidiary,  engage  in  insurance 
underwnting  except  to  the  extent  such 
activities  are  permissible  for  a  national 
bank. 

(b)  Phase-out  for  banks  that  do  not 
meet  capita]  standard.  (1)  Any  insured 
state  bank  which  does  not  meet  the 
applicable  minimum  capital 
requirements  set  out  in  paragraph  (a)(1) 
of  this  section  and  whidi  as  of 
December  19. 1992.  directly,  or 
indirectly  through  a  subsidiary,  engaged 
as  principal  in  any  activity  that  is  not 
permissible  for  a  national  bank  or  a 
subsidiary  of  a  national  bank,  must 
cease  the  impermissible  activity  as  soon 


as  practicable  but  in  no  event  later  than 
June  8. 1994,  unless  an  extension  is 
granted  by  the  FDIC  for  good  cause. 

(2)  In  no  event  shall  any  extension 
granted  pursuant  to  this  paragraph 
exceed  one  year  from  December  8, 1993. 
If  the  insured  state  bank  is  expected  to 
meet  the  requisite  capital  level  prior  to 
June  8, 1994.  the  bank  may  apply  for 
permission  to  continue  the  activity.  An 
insured  state  bank  that  does  not  meet 
the  requisite  capital  requirements,  and 
which  has  a  majority-owned  subsidiary 
that  has  equity  investments  in  real 
estate  which  are  not  permissible  for  a 
subsidiary  of  a  national  bank,  must 
divest  the  subsidiary  or  the  equity 
investments  in  the  real  estate  as  soon  as 
practicable  but  in  no  event  later  than 
December  19. 1996. 

(c)  Exceptions — (1)  Savings  bank  life 
insurance.  Any  insured  state  bank  that 
is  located  in  Massachusetts,  New  York 
or  Connecticut  that  is  otherwise 
authorized  to  do  so  is  not  prohibited 
from  engaging  in  the  underwriting  of 
savings  bank  life  insurance  provided 
that: 

(i)  The  FDIC  does  not  alter  its 
determination  made  pursuant  to  section 
24(e)(2)  of  the  FDI  Act  (12  U.S.C. 
1831a(e))  that  such  activities  do  not 
pose  a  significant  risk  to  the  insurance 
fund  of  which  the  bank  is  a  member; 

(ii)  The  insurance  underwriting  is 
conducted  through  a  division  of  die 
bank  that  meets  the  definition  of 
"department"  contained  in  §  362.2(h); 
and 

(iii)  The  bank  discloses  to  purchasers 
of  hfe  insurance  policies,  other 
insurance  products  and  annuities  which 
are  offered  to  the  pubhc  that  the 
poUcies.  other  insurance  products  and 
annuities  are  not  insured  by  the  FDIC 
and  that  only  the  assets  of  the  insurance 
department  may  be  used  to  satisfy  the 
obligations  of  the  insurance  department. 
The  disclosure  must  be  made  prior  to 
the  time  of  purchase  of  the  insurance 
policy,  other  insurance  product,  or 
annuity;  must  be  prominent;  and  must 
be  in  a  separate  document  clearly 
labeled  "consumer  disclosure"  if  the 
disclosure  does  not  appear  on  the  face 
of  the  policy,  other  insurance  product, 
or  annuity.  The  following  or  a  similar 
statement  will  satisfy  the  disclosure 
obligation:  "This  (insurance  policy, 
other  insurance  product,  annuity]  is  not 
a  federally  insured  deposit  and  only  the 
assets  of  the  bank's  insurance 
department  may  legally  be  used  to 
satisfy  any  obligation  of  that 
department"  If  state  law  or  regulabon 
provides  for  substantially  similar 
disclosure  requirements,  compliance 
with  the  state  imposed  disclosure 


requirements  will  satisfy  the 
requirements  of  this  paragraph. 

(2)  Insurance  underwriting,  (i)  A  well- 
capitalized  insured  state  bank  that  was 
lawfully  providing  insurance  as 
princip64-(Ai  November  21.  1991  may 
continue  to  provide  insurance  as 
principal  in  the  state  or  states  in  which 
the  bank  did  so  on  November  21, 1991 
so  long  as  the  insurance  that  is  provided 
is  of  the  same  type  which  the  bank 
provided  as  of  November  21. 1991  and 
the  insurance  is  only  offered  to 
residents  of  that  state,  individuals 
employed  in  that  state,  and  any  other 
person  to  whom  the  bank  provided 
insurance  as  principal  without 
interruption  since  such  person  resided 
in,  or  was  employed  in,  that  state.  In  the 
case  of  resident  companies  or 
partnerships,  the  bank's  as  principal 
activities  must  be  limited  to  providing 
insurance  to  the  company's  or 
partnership's  employees  residing  in  the 
state  and/or  to  providing  insurance  to 
cover  the  company's  or  partnership's 
property  located  in  the  state 

(ii)  Any  insured  state  bai^c  or  any 
subsidiary  thereof  that  engaged  in  the 
underwriting  of  insurance  on  or  before 
September  30, 1991  which  was 
reinsured  in  whole  or  in  part  by  the 
Federal  Crop  Insurance  Corporation 
ma^  continue  to  do  so. 

(lii)  Any  title  insurance  subsidiary  of 
an  insured  state  bank  described  in 
§  362.3{b)(7)(iii)  may  continue  to 
provide  title  insurance  provided  that 
none  of  the  transactions  described  in 
§  362.3(b)(4)(ii)  (other  than  a  charter 
conversion)  has  occurred  to  the  parent 
insured  state  bank  since  June  1. 1991. 

(3)  Activities  that  do  not  present  a 
significant  risk.  The  FDIC  has 
determined  that  the  following  as 
principal  activities  do  not  represent  a 
significant  risk  to  the  deposit  insurance 
funds  and  that  the  listed  activities  may 
therefore  be  conducted  by  an  insured 
state  bank  or  its  majority-owned 
subsidiary  (as  the  case  may  be)  without 
first  obtaining  the  FDIC's  prior  consent 
provided  that  the  bank  is  otherwise 
authorized  to  engage  in  the  activity 
under  state  law,  the  conduct  of  the 
activity  by  the  bank  and/or  its 
subsidiary  is  otherwise  permitted  under 
federal  law  and  regulation,  and  the  bank 
meets  and  continues  to  meet  the 
applicable  minimum  capital  standards 
as  prescribed  by  the  appropriate  federal 
banking  agency.  The  fact  that  prior 
consent  is  not  required  by  this  part  does 
not  preclude  the  FDIC  from  taking  any 
appropriate  action  within  its  authority 
with  respect  to  the  activities  if  the  facts 
and  circumstances  warrant  such  action. 

(i)  Guarantee  activities.  An  insured 
state  bank  may: 
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(A)  Directly  guarantee  the  obligations 
of  others  as  provided  for  in  §  347.3(c)(1) 
of  this  chapter;  and 

(B)  Directly  offer  customer-sponsored 
credit  card  programs,  and  similar 
arrangements,  in  which  the  insined 
state  bank  undertakes  to  guarantee  the 
obhgations  of  I'ndividuals  who  are  its 
retail  banking  deposit  customers, 
provided,  however,  that  the  bank  must 
establish  the  creditworthiness  of  the 
individual  before  undertaking  to 
guarantee  his/her  obligations. 

(ii)  Activities  that  are  closely  related 
to  banking.  An  insured  state  bank  may: 

(A)  Engage  as  principal  in  any  activity 
that  is  not  permissible  for  a  national 
bank  provided  that  the  Federal  Reserve 
Board  by  regulation  or  order  has  found 
the  activity  to  be  closely  related  to 
banking  for  the  purposes  of  section 
4(c)(8)  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1843(c)(8)).  provided, 
further  however.  That  this  exception 
shall  not  be  construed  to  permit  the 
bank  to  directly  hold  equity  securities 
that  a  national  bank  may  not  hold  and 
which  are  not  otherwise  permissible 
investments  for  insured  state  banks 
pursuant  to  §  362.3(b);  and 

(B)  Establish  or  acquire  a  majority- 
owned  subsidiary  which  solely  engages 
as  principal  in  any  activity  that  the 
Federal  Reserve  Board  by  regidation  or 
order  has  found  to  be  closely  related  to 
banking  for  the  pinposes  of  section 
4(c)(8)  of  the  Bank  Holding  Company 
Act. 

(iii)  Securities  activities  conducted 
through  a  subsidiary  of  an  insured 
nonwember  bank.  An  insined 
nonmember  bank  may  conduct 
securities  activities  through  a  subsidiary 
of  the  bank  in  accordance  with  the 
requirements  and  restrictions  of  §  337.4 
of  this  chapter  in  lieu  of  any 
requirement  or  restriction  contained  in 
this  part. 

(iv)  Equity  securities  held  by  a 
majority-owned  subsidiary  of  an  insured 
state  bank.—  (A)  Grandfathered 
investments  in  common  or  preferred 
stock  and  shares  of  investment 
companies.  Any  insured  state  bank  that 
has  received  approval  to  invest  in 
common  or  preferred  stock  or  shares  of 
an  Investment  company  pursuant  to 
§  362.3(d)  may  conduct  the  approved 
investment  activities  through  a  majority- 
owned  subsidiary  of  the  bank  without 
any  additional  approval  from  the  FDIC 
provided  that  any  conditions  or 
restrictions  imposed  with  regard  to  the 
approval  granted  under  §  362.3(d)  are 
met. 

(B)  Bank  stock.  An  insured  state  bank 
may  indirectly  through  a  majority- 
owned  subsidiary  organized  for  such 
purpose  invest  in  up  to  ten  percent  of 


the  outstanding  stock  of  another  insured 
bank. 

(C)  Stock  of  a  corporation  that 
engages  in  activities  permissible  for  a 
bank  service  corporation.  An  insured 
state  bank  may  indirectly  through  a 
majority-owned  subsidiary  organized  for 
such  purpose  invest  in  50%  or  less  of 
the  stock  of  a  corporation  which  engages 
solely  in  any  activity  that  is  permissible 
for  a  bank  service  corporation.  (The 
term  "bank  service  corporation"  shall 
have  the  same  meaning  as  is  relevant  for 
the  purposes  of  the  Bank  Service 
Corporation  Act  (12  U.S.C.  1861  et 
seq.).)  This  exception  shall  not  be 
construed  to  override  any  other 
limitation  imposed  by  this  part  as  to  the 
amount  of  stock  which  may  be  held  m 

a  subsidiary  without  obtaining  the 
FDIC's  consent. 

(D)  Stock  of  a  corporation  which 
engages  in  activities  which  are  not  "as 
principal".  An  insured  state  bank  may 
indirectly  through  a  majority-owned 
subsidiary  invest  in  50%  or  less  of  the  . 
stock  of  a  corporation  which  engages 
solely  in  activities  which  are  not 
considered  to  be  "as  principal"  as  that 
term  is  defined  in  §  362.2(c). 

(v)  Investments  in  adjustable  rate  and 
money  market  preferred  stock.  An 
insured  state  bank  may  invest  up  to  15 
percent  of  the  bank's  total  capital  (as 
that  term  is  defined  by  the  appropriate 
federal  banking  agency)  in  adjustable 
rate  preferred  stock  and  money  market 
(auction  rate)  preferred  stock. 

(d)  Application  for  consent  to  directly, 
or  indirectly  through  a  majority-owned 
subsidiary,  engage  as  principal  in  an 
activity  that  is  not  permissible  for  a 
national  bank. — (IJ  Timing  and  place  of 
filing  application.  All  applications  for 
consent  pursuant  to  paragraph  (d)  of 
this  section  should  be  filed  with  the 
regional  director  for  the  Division  of 
Supervision  for  the  FDIC  regional  office 
in  which  the  insured  state  bank's 
principal  office  is  located.  Applications 
for  consent  to  continue  an  activity  in 
which  an  insured  state  bank  and/or  its 
majority-owned  subsidiary  was  engaged 
as  of  December  19, 1992,  must  be  filed 
with  the  appropriate  regional  office  no 
later  than  February  7, 1994. 

(2)  Continuation  of  activity  while 
application  is  pending.  Any  insured 
state  bank  which  has  filed  an 
application  in  accordance  with 
paragraph  (d)(1)  of  this  section 
requesting  consent  to  directly  or 
indirectly  continue  any  ongoing  activity 
may  continue  to  engage  in  the  activity 
while  the  application  is  pending 
provided,  however,  in  no  event  may 
such  an  insured  state  bank  or  its 
subsidiary  continue  the  activity  for 
more  than  six  months  from  the  receipt 


of  the  application  by  the  appropriate 
FDIC  regionakoffice  unless  the  FDIC 
grants  an  extension  or  approval  of  the 
apphcation  has  been  granted. 

13)  Copy  of  application  filed  with 
another  agency.  Unless  the  FDIC 
requests  additional  information,  in  a 
case  in  which  an  insured  state  bank  has 
sought  the  approval  of  another  federal 
or  state  regulatory  authority  to  directly 
or  indirectly  engage  in  an  activity  for 
which  consent  is  required  under  this 
part,  the  application  fiUng  requirements 
of  paragraph  (d)  of  this  section  may  be 
satisfied  by  submitting  to  the  FDIC  a 
copy  of  the  request  as  filed  with  such 
other  regulatory  at>yiority  provided  that 
the  request  as  filed  Vrith  such  authority 
substantially  satisfies  all  of  the 
information  requirements  of  paragraph 
(d)  of  this  section. 

(4)  Form  and  content  of 
application.— (i)  Form.  Applications 
filed  pursuant  to  §  362.4(d)  may  be  in 
letter  form. 

(ii)  Applications  for  consent  to 
directly  engage  as  principal  in  activities 
that  are  not  permissible  for  a  national 
bank.  Applications  for  consent  to  begin 
for  the  first  time  to  directly  engage  as 
principal  in  any  activity  that  is  not 
permissible  for  a  national  bank,  as  well 
as  applications  for  consent  to  continue 
to  conduct  as  principal  an  activity  in 
which  a  bank  was  engaged  as  of 
December  19, 1992  which  is  not 
permissible  for  a  national  bank,  shall 
contain  the  foUowring: 

(A)  A  brief  description  of  the  activity, 
the  manner  in  which  it  is  or  will  be 
conducted,  and  the  present  and 
expected  volume  or  level  of  the  activity; 

iB)  A  copy,  if  any,  of  the  bank's 
feasibility  study,  financial  projections 
and/or  business  plan  regarding  the 
conduct  of  the  activity; 

(C)  A  citation  to  the  state  statutory  or 
regulatory  authority  for  the  conduct  of 
the  activity; 

(D)  A  copy  of  the  order  or  other 
doaunent  from  the  appropriate 
regulatory  authority  granting  approval 
for  the  bank  to  conduct  the  activity  if 
such  approval  is  necessary  and  has 
already  been  granted; 

(E)  A  copy  of  a  resolution  by  the 
bank's  board  of  directors  or  trustees 
authorizing  the  filing  of  the  application; 

(F)  A  brief  description  of  the  bank's 
policy  and  practice  with  regard  to  any 
present  or  anticipated  involvement  in 
the  activity  by  a  director,  executive 
officer  or  principal  shareholder  of  the 
bank  or  any  related  interest  of  such  a 
person; 

(G)  A  description  of  the  bank's 
expertise  in  the  activity;  and 

(H)  Such  other  information  as 
requested  by  the  FDIC. 
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(iii)  Applications  for  consent  to 
engage  as  prigpipai  through  a  majority- 
owned  subsidiary  in  activities  that  are 
not  permissible  for  a  subsidiary  of  a 
national  bank.  Applications  for  consent  '- 
to  begin  for  the  first  time  to  conduct,  as 
principal,  through  a  majority-owned 
subsidiary  activities  that  are  not 
permissible  for  a  subsidiary  of  a 
national  bank,  as  well  as  applications 
for  consent  for  the  bank's  majority- 
owned  subsidiary  to  continue  to 
conduct,  as  principal,  activities  in 
which  the  bank's  subsidiary  was 
engaged  as  of  December  19. 1992  that 
are  not  pennissible  for  a  subsidiary  of  a 
national  bank,  shall  contain  the 
following  information: 

(A)  The  infoi-mation  described  in 
paragraph  (d)(4)(ii)  of  this  section; 

(B)  The  amount  of  the  bank's  existing 
and  proposed  investment  in  the 
subsidiary;  and 

(C)  The  bank's  investment  in  other 
subsidiaries  conducting  the  same  type 
of  activity. 

(iv)  If  an  insured  state  bank 
previously  obtained  consent  for  a 
majority-owned  subsidiary  to  engage  as 
principal  in  a  particular  activity,  any 
subsequent  request  for  consent  for 
another  subsidiary  of  the  bank  to  engage 
as  principal  in  the  same  activity  may 
omit  the  information  described  in 
paragraph  (d)(4Kii)  of  this  section. 

(5)  Phase-out  of  activities  for  which 
consent  to  continue  has  been  denied— 
[[)  Direct  activity.  If  a  request  filed 
pursuant  to  paragraph  [a)  of  this  section 
for  consent  to  continue  the  direct 
conduct  of  an  activity  is  denied,  the 
bank  must  cease  the  activity  as  soon  as 
practicable  but  in  no  event  later  than 
one  year  from  the  denial  unless  the 
FDIC  specifically  sets  a  different  time 
which  may  in  the  FDIC's  sole  discretion 
be  longer  than  one  year.  The  FDIC  may 
condition  or  restrict  the  conduct  of  the 
activity  during  the  phase-out  period  as 
is  deemed  necessary  in  order  to  protect 
the  affected  deposit  insurance  fimd. 

(ii)  Activity  m  a  majority-owned 
subsidiary.  If  a  request  filed  pvu-suant  to 
paragraph  (d)  of  this  section  for  consent 
to  continue  the  conduct  of  an  activity 
through  a  majority-owned  subsidiary  of 
the  bank  is  denied,  the  bank  must  divest 
its  equity  investment  in  the  subsidiary 
as  quickly  as  prudently  possible  but  in 
no  event  later  than  December  19. 1996. 
The  bank  shall  fi^le  a  divestiture  plan  in 
accordance  with  §  362.3(c)(3)  no  later 
than  60  days  after  the  bank  receives 
notice  that  consent  was  denied.  In  the 
alternative,  the  bank  may  choose  to 
discontinue  the  activity  rather  than 
divest  its  eqmty  investment  in  the 
subsidiary  in  which  case  the  activity 
must  be  discontinued  as  soon  as 


practicable  but  in  no  event  later  than 
one  year  from  the  denial  unless  the 
FDIC  specifically  sets  a  different  time 
period  which  may,  in  the  FDICs  sole 
discretion,  be  longer  than  one  year.  If 
the  bank  elects  to  discontinue  the 
activity  rather  than  to  divest  the 
subsidiary,  the  bank  must  notify  the 
FDIC  of  that  decision  no  later  than  60 
days  after  the  bank  receives  notice  that 
consent  was  denied.  The  notice  must  be 
in  writing  and  should  be  filed  with  the 
appropriate  FDIC  regional  office.  If  an 
insured  state  bank  is  denied  consent  to 
continue  impermissible  equity 
investments  in  real  estate  through  a 
majority-owned  subsidiary  and  the  bank 
elects  to  discontinue  those  investments 
rather  than  divest  the  subsidiary,  the 
period  of  time  which  the  subsidiary 
shall  have  to  divest  the  equity 
investments  in  real  estate  shall  not 
extend  beyond  December  19, 1996.  The 
FDIC  may  condition  or  restrict  the 
conduct  of  any  activity  during  the 
phase-out  period  as  it  deems  necessary 
in  order  to  protect  the  affected  deposit 
insurance  hmd. 

(e)  Disclosures.  Except  as  otherwise 
provided  herein,  any  approval  of  an 
application  filed  piirsuant  to  §  362. 4(d] 
shall  be  subject  to  the  condition  that  the 
bank  and/or  subsidiary  shall  provide 
any  persons  doing  or  about  to  do 
business  with  the  bank  and/or 
subsidiary  written  disclosure  that  the 
products,  goods  or  services  offered  by 
the  bank  and/or  subsidiary  are  not 
insured  by  the  FDIC.  If  the  products, 
goods  or  services  are  offered  by  a 
subsidiary  of  the  bank,  the  disclosure 
must  also  indicate  that  the  products, 
goods  or  services  are  not  guaranteed  by 
the  bank  and  that  only  the  assets  of  the 
subsidiary  are  available  to  satisfy  the 
obligations  of,  or  any  contractual  claims 
arising  in  connection  with,  the 
operation  of  the  subsidiary.  If  the 
products,  goods  or  services  are  offered 
by  a  department  of  the  bank,  the 
disclosure  must  indicate  that  only  the 
assets  of  the  department  are  available  to 
satisfy  the  obligations  of  the 
department.  Disclosures  must  occur 
prior  to  the  time  any  contractual 
obligation  to  purchase  any  product, 
good  or  serxnce  arises;  must  be 
prominent;  and  must  be  clearly  labeled 
"customer  disclosure".  If  any 
communications  from  the  bank  to  its 
depositors  contain  advertisements, 
promotions,  or  solicitations  pertaining 
to  the  activities  of  the  bank  or  its 
subsidiary  which  were  approved 
pursuant  to  §  362.4(d)  those 
communications  must  contain  a 
disclosure  that  the  products,  goods  or 
services  are  not  insured  by  the  FDIC 


Disclosures  will  not  be  imposed  under 
this  part  if  state  law  or  regulation 
establishes  disclosure  requirements 
which  are  substantially  similar  to  those 
contained  in  this  paragraph.  Disclosure 
that  the  jJrbduct,  good  or  service  is  not 
an  insured  deposit  will  not  be  required 
if  it  is  determined  by  the  FDIC  that  the 
likelihood  of  confusing  the  product, 
good,  or  service  with  an  insured  deposit 
is  minimal. 

(f)  Conditions.  Approvals  granted 
pursuant  to  §  362.4(d)  may  be  made 
subject  to  any  conditions  or  restrictions 
found  by  the  FDIC  to  be  necessary  to 
protect  the  bank  and/ or  the  deposit 
insurance  funds  from  risk,  to  prevent 
imsafe  or  unsound  banking  practices, 
and/or  to  ensure  that  the  activity  is 

cf  isistent  with  the  purposes  of  federal 
deposit  insurance. 

(g)  Conditions  and  restrictions 
applicable  to  insured  state  banks  and/ 
or  their  subsidiaries  that  engage  in 
insurance  underwriting  activities 
excepted  under  §  362.3(b)(7)  or 

§  362.4[c)(2)[i).  (1)  No  insured  state  bank 
may  directly  or  indirectly  through  a 
subsidiary  underwrite  insurance 
piu'suant  to  the  exception  contained  in 
§  362.3(b)(7)  or  §  362.4(c)(2)(i)  unless 
the  following  conditions  and 
restrictions  are  met: 

(i)  Any  insurance  underwriting 
directly  conducted  by  the  bank  must  be 
done  through  a  division  of  the  bank  that 
meets  the  definition  of  "department" 
contained  in  §  362.2(h); 

(ii)  Any  subsidiary  that  imderwrites 
insurance  must  meet  the  definition  of  a 
"bona  fide  subsidiary"  contained  in 
§  362.2(d);  and 

(iii)  The  disclosure  requirements  of 
§  362.3(b)(3)  and/or  §362.4(c)(l)(iii)  are 
met  to  the  same  extent  as  they  would  be 
applicable  if  the  bank  and/ or  its 
subsidiary  were  conducting  savings 
bank  life  insurance  activities. 

(2)  Any  insured  state  bank  or  a 
subsidiary  of  an  insured  state  bank  that 
would  be  eligible  for  the  exception  in 
§  362.3(b)(7)  or  §  362.4(c)(2)  but  for  the 
requirements  of  paragraphs  (g)(l)(i)  or 
(g)(l)(ii)  of  this  section  may  continue  to 
conduct  the  insurance  imderwriting 
activities  provided  that  the 
requirements  of  paragraph  (g)(l)(iii)  of 
this  section  aie  met  and  provided  that 
the  requirements  of  paragraphs  (g)(l)(i) 
and  (g)(l)(ii)  of  this  section  are  met  no 
later  than  one  year  from  December  8, 
1993. 

By  Order  of  the  Board  of  Directors. 

Dated  at  Washington,  DC  this  30th  day  of 
November,  1993. 
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Federal  Deposit  Insuranca  Corpaiation. 

Robert  E.  Feldmaa, 

Deputy  Executive  Secretary. 
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DEPARTMENT  OF  TRANSPORTATION 
Fe^ral  Aviation  AdmlnistraMen 
14CFRPart39  t 

[Docket  Na  93>Nli-1tS-AO;  Amm^kMiit 
39-87S«;  AD  93-24-07] 

Airworthiness  Directives;  Corpofste 
Jets  Umlted  Model  B^VHS  125-6MA, 
HS  125-700A,  and  BAe  125-800A 
Series  Airplanes  EQutpped  With  a 
SuMfstrand  Turiyomach  Model  T-62T- 
39  Auxiliary  Power  Uni^(APU)  Installed 
in  Accordance  With  Supplementel 
Type  Certificate  (STC)  SA1923SW 

agency:  Federal  Aviation 
Administration,.  DOT. 

action:  Final  rule;  laquest  tor 
comraants. 

SUMMARY:  This  amendment  adopts  a 
new  airworthines*  directive  (AD)  that  is 
applicable  to  certain  Corporate  Jets 
Model  BH/HS  125-60aA,  HS  12S-20GA. 
and  BAe  12S-800A  series  auplanes. 
This  action  requires  deactivation  of  the 
AFU  and  revision  of  the  Limitations 
Section  of  the  Airplane  Fhght  Manual  to 
prohibit  operation  of  the  APU.  This 
amendment  is  prompted  by  reports  of 
failares  of  the  sealant  installed  around 
the  over-temperature  sensor  located  in 
the  fuel  control  enclosure  box  of  the 
APU.  The  actions  specified  in  this  AD 
are  intended  to  prevent  such  feihiraB, 
which  could  allow  fuel  leakage  from  the 
APU  into  the  fuel  control  enclosure  box 
to  leak  into  the  aft  eouipment  bay.  tibus 
creating  a  fire  hazara. 
DATES:  Effective  December  23, 1993. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
February  7, 1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
185-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained'  from  Arkansas 
Aerospace,  Inc.,  Technical  Publications 
Department,  P.O.  Box  3356,  Little  Rock, 
Arkansas  72203.  This  information  may 
be  examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Rotoroaft  Directorate,  Special 


Certification  Office,  2661  Maochani 
Boulevard,  Fort  Worth,  Texas;  or  at  the  . 
Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  pufmuHMforauTKM  contact: 
Peter  W.  Hakala,  Propulsion  and 
Powerplant  Engineer,  CertificatioB' 
Branch,  ASW-192,  FAA,  Rotoro-aft 
Directorate,  Special  Certification  Office, 
2601  Meacham  Boulevard,  Fort  Worth, 
Texas  76137-4296:  telef^one  (ai7) 
222-579Q. 

SUPPLEMENTAffY  WfOnMATWH:  There 
have  been  several  reports  of  failures  of 
the  sealant  installed  around  the  over- 
temperature  sensor  located  in  the  fuel 
control  enclosure  box  of  the  auxiliary 
power  luiit  (APU)  installed  oq  certain 
Corporate  Jets  Model  BH/HS  125-600A, 
HS  125-7Q0A,  and  BAa  125-800A  series 
airplanes  that  are  equipped  with  a 
Sundstrand  Turbomaca  APU  Mode!  T- 
62T-39,  installed  in  accordance  with 
Supplemental  Type  Certificate  (STC) 
SA1923SW.  Failure  of  the  sealant  has 
been  attributed  to  incompatibility 
between  the  sealant  mataml  and  the 
operating  environment  in  the  viemity  of 
the  over-temperature  sensor  (Le., 
temperature,  type  of  fluids,  etc.).  Failure 
of  the  sealant  could  allow  any  fbel 
leakage  from  the  APU  into  the  fuel 
control  enclosure  box  to  leak  into  the  afl 
equipment  bay,  thus  creating  a  fire 
hazard.  (There  have  been  no  reported 
fires  in  the  aft  equipment  bay,  however.) 

Arkanses  Aerospace,  Inc.,  has  issued 
Service  Bulletin  SB.  4»-72-02, 
Reviaiim  1,  dated  August  13, 1993,  that 
describes  proceduree  for  replacing  the 
sealant  installed  around  the  over- 
temperature  sensor  located  in  the  fuel 
control  enclosure  box  of  the  APU  with 
new  sealant  The  new  sealant  material 
has  a  different  chemical  structure  that  is 
more  comj^tible  with  the  operating 
environment  in  the  vicinity  of  the  over- 
temperature  sensor,  therefore,  it  is  less 
susceptible  to  failure. 

This  urplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  Section 
21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
airworthiness  agreement 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airpjanas  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  failure  of  the  sealant  installed 
aro'jnd  the  over-temperature  sensor 
located  ia  the  fuel- control  enclosure  box 
of  the  APU,  which  could  allow  any  fuel 
leakage  from  the  APU  into  the  fiiel 
control  enclosure  box  to  leak  into  the  afl 


aqoipraent  bay,,  tkos  oestiiig  a  fsv 
hazard.  This  AD  raquires  deactivatiion  ef 
the  APU  and  revision  of  the  Limitations 
Section  of  the  FAA-approved  Airplane 
Flight  Manual  (AFM)  to  prohibit 
operation  of  the  APU.  The  FAA  has 
determined  that,  since  hiel  leakage  from 
the  APU  into  the  fuel  control  enclosure 
box  could  occur  during  operation  of  the 
APU.  dearti\'Bt]on  of  the  APU  will 
eliminate  the  possibiHty  of  the 
addressed  unsafe  condition. 

This  AD  also  provides  bx  m  optionai 
tttrmiiMtingactioiii,  which  inrohres 
replacement  of  the  sealant  installed 
around  the  ovar-temperatura  s«isor 
located  in  the  tmL  eoatfol  enclosure  box 
of  the  AFU  vntk  tnyi^aainnt  Such 
replacement,  if  acconiplished,  is 
required  to  be  done  m  accordance  with 
the  Arkansas  Aerospace  service  buHstis 
described  previously  Once  the  new 
sealant  is  installed,  the  APU  may  be 
reactivated  and  the  AFM  revision  may 
be  removed. 

Since  a  situafion  exists  that  requires 
the  immediate  adoptitjn  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  tha«good 
cause  exists  for  making  this  amendment 
effective  ia  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  fern  of 
a  final  rule  that  involves  requircoienta 
affecting  flight  safety  and,  tkos,  was  net 
preceded  by  notice  and  an  opportiunty 
for  public  comment  comments  are- 
invked  on  this  rule.  Interested  persons 
are  mvited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communicatious  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  tripUcste  to  the  address  specified 
under  the  caption  "addresses."  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  bo 
considered,  and  this  rule  may  be 
amended  in  Ught  of  the  comments 
received.  Factual  information  that 
supports  the  comnienter's  ideas  and 
suggestions  isextivmely  helpful  in 
evaluating  the  efiectiveness  of  the  AD 
action  and  detetmining  whether 
additional  rulemaking  action  would  be 
needed. 

Commentsaie  spedfically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rale  that  might  suggest  a  imed  to 
modify  the  rule  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comiaeats, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
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concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice        -^ 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-185-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibihties  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
imder  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034.  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows; 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.Q  106(g);  and  14  CFR 
11.89. 


139.13    [AiMnded] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-24-07    Corporate  Jtta  Limited  (Formerly 
British  Aerospace,  Hawker  Siddeiey 
Aviation,  and  De  Hevilland  Aircraft  Co., 
Ltd):  Amendment  39-8756.  Docket  93- 
NM-185-AD. 
ApplicabUity:  Model  BH/HS  12S-600A.  HS 
125-700A,  and  BAe  12S-600A  series 
airplanes  equipped  with  a  Sundstrand 
Turtwmach  auxiliary  power  unit  (APU) 
Model  T-62T-39  installed  in  accordance 
with  Supplemental  Type  Certificate  (STC) 
SA1923SW;  certTicated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  sealant  installed 
around  the  over-temperature  sensor  located 
in  the  fuel  control  enclosure  box  of  the  APU, 
which  could  allow  any  fuel  leakage  from  the 
APU  into  the  fuel  control  enclosure  box  to 
leak  into  the  aft  equipment  bay.  thus  creating 
a  fire  hazard,  accomplish  the  following: 

(a)  Within  14  days  after  the  effective  date 
of  this  AD.  deactivate  the  APU  by  pulling 
and  collaring  in  the  OFF  position  the  circuit 
breakers  for  the  APU  ignition.  APU  fuel 
supply,  and  the  electric  power  supply  tot  the 
APU  starter  circuit. 

(b)  Within  14  days  after  the  effective  date 
of  this  AD,  revise  the  Limitations  Section  of 
the  FAA-approved  Airplane  Flight  Manual 
(AFM)  to  include  the  following  statement. 
This  may  be  accomplished  by  inserting  a 
copy  of  this  AD  in  the  AFM. 

"Operation  of  the  Sundstrand  Turbomach 
auxiliary  power  unit  Model  T-62T-39 
installed  in  accordance  with  Supplemental 
Type  Certificate  SA1923SW  is  prohibited." 

(c)  Replacement  of  the  sealant  installed 
around  the  over-temperature  sensor  located 
in  the  fuel  control  enclosure  box  of  the  APU 
with  new  sealant,  in  accordance  with 
Arkansas  Aerospace,  Inc.,  Service  Bulletin 
SB.  49-72-02,  Revision  1,  dated  August  13, 
1993,  constitutes  terminating  action  for  the 
requirements  of  paragraphs  (a)  and  (b)  of  this 
AD.  After  such  replacement,  the  APU  may  be 
reactivated  and  the  AFM  revision  may  be 
removed. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Special 
Certification  Office,  FAA,  Rotorcraft 
Directorate.  Operators  shall  submit  their 
requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Special  Certification  Office. 

Note:  Infonnation  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  frt)m  the  Special  Certification 
Office. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(f)  This  amendment  becomes  effective  on 
Deceml>er  23, 1993. 


Issued  in  Renton,  Washington,  on 
November  30, 1993. 

Darrell  M.  Pedenon, 

Acting  Manager,  Tmnsport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  94^29693  Filed  12-7-93;  8:45  am) 
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14  CFR  Part  71 

[Airspace  Docket  No.  91-ASW-24] 

Revision  of  Class  E  Airspace:  l^s 
Cruces,  NM 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  revises  the  Class 
E  airspace  at  Las  Cruces,  NM.  An 
instrument  landing  system  (ILS) 
standard  instrument  approach 
procedure  (SIAP)  has  been  developed 
for  the  Las  Cruces  International  Airport 
at  Las  Cruces,  NM.  Controlled  airspace 
extending  upward  bom  700  feet  above 
ground  level  (AGL)  is  needed  to  contain 
aircraft  executing  that  approach.  This 
action  is  intended  to  provide  adequate 
Class  E  airspace  for  instrument  flight 
rules  (IFR)  operations  at  Las  Cruces 
International  Airport. 
EFFECTIVE  DATE:  0901  UTC,  March  3. 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joe  Chaney,  System  Management 
Branch,  Air  Traffic  Division,  Southwest 
Region,  Department  of  Transportation, 
Federal  Aviation  Administration,  Fort 
Worth.  TX  76193-0530.  telephone  817- 
624-5531. 

SUPPLEMENTARY  INFORMATION: 

History 

On  January  12, 1993,  a  proposal  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  revise 
the  transition  area  at  Las  Cruces,  New 
Mexico,  was  published  in  the  Federal 
Register  (58  FR  3875).  An  ILS  SIAP  has 
been  developed  for  the  Las  Cruces 
International  Airport.  The  proposal  was 
to  revise  the  transition  area  at  Las 
Cruces  International  Airport  to  provide 
controlled  airspace  to  contain  IFR 
operations  during  portions  of  the 
terminal  operation  and  while 
transitioning  between  the  enroute  and 
terminal  environments.  Airspace 
reclassification,  effective  September  16, 
1993.  has  discontinued  the  use  of  the 
term  "transition  area,"  and  airspace 
extending  upward  from  700  feet  or  more 
above  the  ground  level  is  now  Class  E 
airspace. 

Interested  persons  were  invited  to 
participate  in  this  rulemaking 


proceeding  by  submitting  written 
coiTunants  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposed 
were  received.  Other  than  the  change  in 
terminology,  this  amendment  n  the    , 
same  as  that  proposed  in  the  notice. 
The  coordinates  for  this  airspace 
docliet  are  based  on  North  American 
Datum  83.  Class  E  airspace  designations 
for  airspace  areas  extending  upweu^d 
from  700  feet  or  more  above  gjuMind 
level  are  published  in  Paiagnxvh  6005  of 
F.\A  Order  7400.9A  dated  Jiine  17. 
1993,  and  effeaive  September  16. 1993. 
which  is  incorporated  by  reference  in  14 
CFR 71.1  (58  FR  36298;  July  6, 1994). 
The  Class  E  airspace  designation  listed 
in  this  document  will  be  published 
subsequently  in  the  Order. 

The  Role 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulatians  revises  the 
Class  E  airspace  located  at  Las  Crures, 
NM.  The  development  of  an  ILS  RWY 
30  SLAP  at  Las  Quces  &itemational 
Airport  has  made  this  action  necessary. 
The  description  of  the  transition  area  in 
the  SNPRM  (58  FR  3875,  January  12. 
1993)' described  the  extension  to  the 
L'^nsition  area  for  the  nondirectional 
radio  beacon  (NDB)  RWY  8  SL^  as  the 
101°  bearing  from  the  Las  Cruces  NDB. 
The  101*  bearing  is  the  final  inbound 
apj)rt»ch  course  to  the  Las  Cruces  NDB, 
not  the  bearing  from  the  NDB.  The 
correct  bearing  from  the  NDB  for  this 
extension  is  281".  the  eeciprecai  of  xhs 
inbound  course.  This  final  rule  corrects 
the  bearing  describing  the  west 
extension  as  the  281°  bearing  from  the 
Las  Cruces  NDB.  The  intended  effect  of 
this  action  is  to  provide  adequate 
controlled  airspace  to  contain  IFR 
operations  at  this  location. 

The  FAA  has  deLennined  that  this 
regulation  only  involvM  an  established 
body  cf  technical  regulations  that  needs 
frequent  and  routine  amendments  to 
keep  them  opaeationally  cunent  k. 
therefore— (1)  is  not  e  "signifieant 
regulatory  action"  under  Executive 
order  1286G;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  1M34;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minim:»l 
Since  this  is  a  routine  matter  that  vifIU 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  role 
will  not  have  a  significant  econcmic 
impact  on  a  substantial  number  of  small 
enlitins  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  n 

Aic^ace.  Incorporation  by  reference, 
Navigation  (air). 


Ailoptimi  of  th«  Araewfaacnt 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  foliGws:  ■ 

PART  71— (AMENDE!^ 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority;  49  U.S.C.  app.  n48t«),  1354(a), 
1510:  E.0. 10854,  24  FR  9665,  3  CFR,  1959- 
1963  Comp..  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

S71.1    [Amarvdsd] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A, 
Airspace  Designations  and  Reporting 
Pomts,  dated  June  17. 1993,  and 
effective  September  16, 1993,  is 
amended  as  follows: 

Paragraph  6005:  Qass  E  Airspace  areas 
extending  upward  bam  7C0  fee:  or  more 
above  the  siirface  of  the  earth. 


ASW  NM  E5  Lw  Cnicea,  NM  [Reruedr 
Las  Cruces  Intomatteoai  Airport.  NM 

(lat.  32n7'22'  N..  long.  lOOOSS'ig*  W.) 
Las  Cruces  NDB 

(lat.  32°16'56*  N..  long  106.55*25'  W.) 
Las  Cruces  ILS  Localizer 

(•at  32°18'04'  N.,  long.  106"S5'56'  W.) 

That  airspace  extending  upward  &om  700 
feet  above  the  surf^e  within  a  6.8-mile 
radius  of  the  Las  Graces  International 
Airport;  and  that  airspace  extending  upward 
from  700  feet  above  the  surfiace  within  1.4 
miles  each  side  of  the  ILS  localizer  southeast 
course  exttrnding  from  tlie  6.8-miIa  radius  to 
12.3  mile*  southeast  of  die  airpart,  and 
within  8  miles  west  and  4  miles  east  of  the 
179'  bearing  from  the  Las  Cruces  RBN 
extending  from  the  6.8-miIe  radius  to  16 
miles  south  of  the  RBN,  and  within  2.5  miles 
each  side  of  the  281"  bearing  bom  the  La» 
Cruces  RBN  extending  from  the  6.8-]nii» 
radius  to  7.5  miles  wmt  of  the  RBN. 
•         •»■•• 

Issued  in  Fort  Worth,  TX,  oa  Novembar  19, 
1993. 

Lan7L.C(aig. 

Manager,  Air  Traffic  Division.  Southwest 
Region. 

[FR  Doc  9»-29929  Filed  12-7-93;  8;46  am) 
BUJJfM]  COOE  4nO-1S>« 


ACTION:  Final  rule 


DEPARTMEHT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  5 

Delegations  of  Authority  to  the 
Commissioner  of  Food  and  Drugs 

AGENCY:  Food  and  Drug  Administration. 
HHS. 


SIAIUARY:  The  Ftod  and  Drag 
Administration  (FDA)  is  amMHiisg  the 
reg'ulations  fcr  delegations  of  autttonty 
by  addL'ig  a  new  authority  delegation 
from  the  Assistant  Seeietary  for  Health 
to  the  Commissioner  of  Food  and  Drugs 
The  authority  being  added  concema  th« 
implamenlaticn  of  iilteen  secticru  of  the 
Mammography  Quality  Standards  Act  of 
1992  (Pub.  L  102-539).  The  delegation 
of  these  sections  gives  FDA  the 
responsibility  to  ensue  that 
iTiaminography  facilities  meet 
reasonable  quality  standards  under  t^e 
new  law.  This  delegation  exclude?  the 
authority  to  sid>mit  ^^rts  to  the 
Congress. 

EFfECTTVE  DATE:  December  a,  1993. 
FOR  FWTHER  INR9IHMmON  CONTACT. 
EUeo  Raw  lings,  Division  of  Mansgement 
Systems  and  Pelicy  fHFA-340).  Food 
and  Dr.ig  Administrauon.  5600  Fishers 
Lane.  Rodrvill*,  NO  20857,  301-44>- 
*  4976. 

SUPPLEMENTARY  INFORMATION:  On 
January  14. 1981,  the  Sacrseary  of 

Health  and  Human  Services  delegated  to 
the  Assistant  Secretary-  for  Health  all  of 
the  authority  vested  in  the  Secretary 
under  Titia  III  of  the  Public  Health 
Service  Act  (42  U.S.C.  262  et  seqX  as 
ar:eEded.  The  Mair.mography  Quality 
Standards  Act  of  1992  (the  MQSA)  (Pub 
L.  102-539)  amends  Title  IK  of  the 
Public  Health  Service  Act  by  adding  to 
it  a  new  subpart  3,  part  F.  On  June  1, 
1993,  the  Acting  Assistant  Secrttaiy  for 
Health  delegated  to  the  CMvatssioner  oi 
Food  and  Drugs  the  authority  to 
implement  the  ibilcwtng  sections  cf  the 
MQSA:  SmAm  354(b)  (42  U.S.C.  2e3bJ. 
which  establishes  a  certificate 
requirement  after  October  1, 1994,  for 
facilities  wishing  to  cmduct  an 
examination  or  procedure  mvolwig- 
mamrnography;  section  354(c),  which 
deals  with  the  issuance  and  renewal  of 
these  certificates;  section  354fd),  which 
deals  with  the  application  for  a 
certiScate  and  with  appeals  of  dedaionji 
denying  apphcations;  section  354{»K 
which  deals  with  approval  and 
withdrawal  of  approval  of  accreditation 
bodies,  accreditation,  compliance, 
revocaticm  of  accreditation,  erahiaticn 
and  report;  section  354(f),  wiiich  deals 
with  quality  ictaadards  and  certification 
of  personnel;  section  354(gJ.  which 
deals  with  inspection  of  fadbties; 
section  354(h).  which  deals  with 
sanctiems;  section  354(i),  which  deals 
with  suspension  and  revocation  of 
certification:  section  354(7),  '^i'ii  deals 
with  injunctions;  section  3S4(k),  which 
deals  with  presenting  material  for 
Judicial  review  of  govemoient  sanctions: 
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section  354(1),  which  deals  with  a 
facility  performance  report;  section 
354(n),  which  cfeals  with  chartering  an 
advisory  committee  and  appointment  of 
members,  as  well  as  establishing 
meetings  and  setting  forth  functions; 
section  354(o),  which  deals  with 
consultation  with  other  Federal 
agencies;  section  354(q),  which  deals 
with  the  authorization  of  a  State  to  carry 
out  designated  functions  under  the 
MQSA;  and  section  354{r),  which  deals 
with  assessing  and  collecting  fees. 

FDA  is  amending  §  5.10  Delegations 
from  the  Secretary,  the  Assistant 
Secretary  for  Health,  and  Pubhc  Health 
Service  Officials  (21  CFR  5.10)  by 
adding  new  paragraph  (a) (36)  to 
incorporate  this  delegation  to  the 
Commissioner. 

Further  redelegation  of  the  authority 
delegated  is  not  authorized.  Authority 
delegated  to  a  position  by  title  may  be 
exercised  by  a  person  officially 
designated  to  serve  in  such  position  in 
an  acting  capacity  or  on  a  temporary 
basis. 

List  of  Subjects  in  21  CFR  Part  9 

Authority  delegations  (Government 
agencies),  Imports,  Organization  and 
functions  (Government  agencies). 

Therefore,  imder  the  Federal  Food, 
E>rug,  and  Cosmetic  Act  and  the  Pubhc 
Health  Service  Act  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs,  21  CFR  part  5  is  amended  as 
follows: 

PART  5— DELEGATIONS  OF 
AUTHORITY  AND  ORGANIZATION 

1.  The  authority  citation  for  21  CFR 
part  5  is  revised  to  read  as  follows: 

Authority:  5  U.S.C  504,  552,  App.  2;  7 
U.S.C  138a.  2271;  15  U.S.C  638, 1261-1282, 
3701-371  la;  sees.  2-12  of  the  Fair  Packaging 
and  Ubeling  Act  (15  U.S.C  1451-1461);  21 
U.S.C  41-50,  61-63, 141-149,  467f,  679(b). 
801-886. 1031-1309;  sees.  201-903  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C  321-394);  35  U.S.C  156;  sees.  301. 
302,  303,  307,  310,  311,  351,  352,  354,  361, 
362, 1701-1706,  2101,  2125,  2127,  2128  of 
tlie  Public  Health  Service  Act  (42  U.S.C  241, 
242,  242a,  2421,  242n.  243.  262.  263.  263b. 
264.  265.  300u-300u-5.  300aa-l.  300aa-25, 
300aa-27.  300aa-28);  42  U.S.C  1395y. 
3246b,  4332.  4831(a).  10007-10008;  E.O. 
11490,  11921,  and  12591;  sees.  312,  313.  314 
of  the  National  Childhood  Vaccine  Injury  Act 
of  1986.  Pub.  L  99-660  (42  U.S.C.  300aa-l 
note). 

2.  Section  5.10  is  amended  by  adding 
new  paragraph  (a)(36)  to  read  as  follows: 

S  5.1 0    Detegationt  from  the  Secretary,  the 
Assistant  Secretary  for  Health,  and  Public 
Health  Service  Officials. 

(a)*  •  ' 


(36)  Functions  vested  in  the  Secretary 
imder  section  354(b)  through  (1)  and  (n), 
(o).  (q).  and  (r)  of  the  Public  Health 
Service  Act  (section  2  of  the 
{Mammography  Quality  Standards  Act  of 
1992  (Pub.  L.  102-539)).  as  amended, 
which  deal  with  the  certification  of 
mammography  facilities.  The  delegation 
excludes  the  authority  to  submit  reports 
to  Congress. 
*        •        •        •        • 

Dated:  December  2. 1993. 
Michael  R.  Taylor, 
Deputy  Commissioner  for  Policy. 
[FR  Doc  93-29904  Filed  12-7-93;  8:45  am] 
BIUJNO  COOC  41$0-01-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  81 
[WA-20-1-61 56;  FRL-481 1-7] 

Approval  and  Promulgation  of 
Impiementatlon  Plans:  Washington 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Final  rule. 

SUMMARY:  Environmental  Protection 
Agency  (EPA)  approves  the  technical 
correction  to  the  Seattle-Tacoma  ozone 
nonattainment  boundary  description. 
This  correction  was  submitted  by  the 
Washington  Department  of  Ecology  on 
October  22, 1993  in  order  to  clarify  the 
boundary  description  published  in  the 
November  30. 1992  Federal  Register 
notice.  This  action  does  not  change  the 
nonattainment  boimdary,  and  therefore 
is  merely  a  technical  correction. 
EFFECTIVE  DATE:  This  action  will  be 
effective  on  February  7, 1994,  imless 
notice  is  received  by  January  7, 1994, 
that  someone  wishes  to  submit  adverse 
or  critical  comments.  If  the  effective 
date  is  delayed,  timely  notice  will  be 
pubUshed  in  the  Federal  Register. 

ADDRESSES:  Comments  may  be 
submitted  to  Montel  Livingston  at  the 
Region  10  addresss.  Copies  of  the  State's 
request  and  other  Information 
supporting  this  action  are  available  for 
inspection  during  normal  business 
hours  at  the  following  locations:  United 
States  Environmental  Protection 
Agency,  Region  10,  Air  Programs 
Development  Section,  1200  Sixth 
Avenue  (AT-082),  Seattle,  Washington 
98101,  and  Washington  Department  of 
Ecology,  P.O.  Box  47600,  Olympia, 
Washington  98504-7600. 
FOR  FURTHER  INFORMATION  CONTACT: 
Montel  Livingston,  Air  Programs 
Development  Section  (AT-082),  United 


States  Environmental  Protection 
Agency,  Region  10,  Seattle,  Washington 
98101,  (206)  553-0180. 

SUPPLEMENTARY  INFORMATtON: 

L  Backgroiind* 

In  the  November  6, 1991  Federal 
Register  notice,  56  FR  56847,  the 
Seattle-Tacom.a  area  was  redesignated  as 
nonattainment  for  ozone.  This  area 
includes  King,  Pierce,  and  Snohomish 
counties.  In  me  November  30. 1992 
Federal  Register  notice,  57  FR  56777, 
the  legal  description  for  this 
nonattainment  area  was  provided. 
However,  the  legal  description  was 
difficult  to  interpret  and  tnerefore  a 
technical  correction  was  needed  with 
greater  detail  and  use  of  1993  city  limits 
and  road  names.  The  clarified  Seattle- 
Tacoma  ozone  nonattainment  boimdary 
description  is  stated  under  "Designated 
Area"  in  the  tabla  at  the  end  of  this 
rulemaking  action.  The  additional 
language  is  highUghted  for  easy 
reference. 

II.  Summary  of  Action 

With  this  action  EPA  is  approving  the 
technical  correction  to  the  ozone 
nonattainment  boimdary  description  for 
Seattle-Tacoma.  This  action  has  no 
effect  on  the  boundary  area  itself,  but 
only  clarifies  the  boundary  description 
language. 

III.  Administrative  Review 

Under  5  U.S.C.  605(b).  I  certify  that 
this  revision  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  (See  46  FR 
8709). 

Nothing  is  this  action  should  be 
construed  as  permitting  or  allowing  or 
estabUshing  a  precedent  for  any  futiu« 
request  for  revision  to  any  State 
implementation  plan.  Each  request  for 
revision  to  the  State  implementation 
plan  shall  be  considered  separately  in 
Ught  of  specific  technical,  economic  and 
environmental  factors  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  niunber  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jiu-isdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
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simply  approve  requirements  that  the 
stale  is  already  imposing.  Therefore, 
because  the  federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.E.P.A.,  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
section  7410(a)(2). 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19.  1989  (54  FR  2214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  waived  Table 
2  and  3  SIP  revisions  (54  FR  2222)  from 
the  requirements  of  section  3  of 


Executive  Order  12291  for  a  period  of 
two  years.  The  U.S.  EPA  has  submitted 
a  request  for  a  permanent  waiver  for 
Table  2  and  3  SIP  revisions.  The  OMB 
has  agreed  to  continue  the  temporary 
waiver  until  such  time  as  it  rules  on 
EPA's  request.  This  request  continues  in 
effect  under  Executive  Order  12866 
which  superseded  Executive  Order 
12291  on  September  30, 1993. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  *or  the 
appropriate  circuit  by  Fei  ruary  7,  1994. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  42  U.S.C. 
7607(b)(2)) 

Washingtom— Ozone 


List  of  Subjects  in  ^40  CFR  Part  81 

Environmental  protection.  Air 
pollution  control.  National  parks, 
Wilderness  areas. 

Dated:  November  30, 1993. 
Gerald  A.  Emisoii, 

Acting  Regional  Administrator 

Part  81,  chapter  I.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  81— {AMENDED] 

1.  The  authority  citation  for  part  81 
continues  to  read  as  fol^iws: 

Authority:  42  U.S  C.  7401-7671q. 

2.  Section  81.348  is  amended  in  the 
table  for  "Washington-Ozone"  by 
revising  the  entry  for  "Seattle-Tacoma 
Area"  to  read  as  follows: 

§81.348    Washington. 


Desfgnated  area 


Designation 


Classificalion 


Datei 


Type 


Datei 


Type 


Seattle-Tacofna  Area: 

Tha  following  boundary  Includes  all  of  Pierce  County,  and  all  of  King  County 
except  a  small  portion  on  the  northeast  comer  and  Ihe  western  porton  of  Sno- 
homish County:  Starting  at  the  mouth  of  the  Nisqually  river  extend  northwesf- 
erty  along  the  Pierce  County  line  to  the  southernmost  point  of  the  west  county 
lirw  of  King  County;  thence  northerly  along  the  county  line  to  the  southemmost 
potnt  of  the  west  county  line  of  Snohomish  County;  thence  northerly  along  the 
county  line  to  the  intarsection  with  SR  532;  thence  easterly  along  the  north  Bne 
of  SR  532  to  the  intersection  of  1-5,  continuing  east  along  the  same  road  now 
identified  as  Kenning  Rd,  to  the  intersection  with  SR  9  at  Bryant;  thence  con- 
tinuing easterly  on  Bryant  East  Rd.  and  Rock  Creek  Rd.,  atso  kJentified  as 
Grandview  Rd.,  approxinnately  3  owles  to  the  point  at  which  it  is  crossed  by  the 
existing  BRA  electrical  transmission  line;  thence  southeasterly  along  the  BPA 
transmission  line  approximately  8  miles  to  point  of  the  crossing  of  the  south 
fork  of  the  Stillaguamish  River;  thence  continuing  in  a  southeasterly  directon  in 
a  meander  line  following  the  bed  of  the  River  to  Jordan  Road;  southerly  along 
Jordan  Road  to  the  north  city  limits  of  Granite  Falls;  thence  folkjwing  the  north 
and  east  city  limits  to  92nd  St.  N.E.  and  Menzel  Lake  Rd.;  thence  south-south- 
easterly along  the  Menzel  Lake  Rd.  and  the  Lake  Roesiger  Rd.  a  distance  of 
approximately  6  miles  to  the  northernmost  point  of  Lake  Roesiger  thence 
southerly  atong  a  meander  line  following  the  middle  of  the  Lake  and  Roesiger 
Creek  to  Woods  Creek;  thence  southerly  along  a  meander  line  following  the 
bed  of  the  Creek  approximately  6  miles  to  the  point  the  Creek  is  crossed  by 
the  existing  BPA  electrical  transmission  line;  thence  easterly  along  the  BPA 
transmission  line  approximately  0.2  miles;  thence  southerly  along  the  BPA 
Chief  Joseph-Covifvgton  electrical  transmission  line  approximately  3  miles  to 
the  north  line  of  SR  2;  thence  southeasterly  along  SR  2  to  the  intersection  with 
the  east  county  line  of  King  county;  thence  south  atong  the  county  Une  to  the 
northernmost  point  of  the  east  county  line  of  Pierce  County;  thence  atong  the 
county  line  to  the  point  of  beginning  at  the  mouth  of  the  Nisqually  River.. 


'The  date  is  November  15, 1990,  unless  otherorlse  noted. 
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40  CFR  Part  180 

[PP  0F387(VR2023:  FRL-4799-4J 

RIN  2070-AB78 

PesUdda  Tolaranca  for  Imazethapyr 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  EPA  U  establishing  a 
permanent  tolerance  for  the  sum  of  the 
residues  of  the  herbicide  imazethapyr. 
2-(4,5-dihydro-4-methyl-4-(l- 
methylethyl)-5-oxo-lH-imidazol-2-yl)-5- 
ethyl-3-pyridine  carboxylic  acid,  as  its 
ammonium  salt,  and  its  metabolite,  2- 
|4,5-dihydro-4-methyl-4-(l- 
methyIethyl}-5-oxo-lH-imidarol-2-yll-5- 
fl-hydroxyethyl)-3-pyridine  carboxylic 
acid,  in  or  on  com  grain,  fodder,  and 
forage  at  0.1  part  per  million  (ppm).  The 
American  Cyanamid  Co.  has  fulfilled 
certain  testing  requirements  to  change 
the  current  tolerance  with  an  expiration 
date  to  a  permanent  tolerance. 
EFFECTIVE  DATE:  This  regulation 
becomes  effective  on  December  8. 1993. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
document  control  number,  (PP  0F3870/ 
R2023J.  may  be  submitted  to  the: 
Hearing  Clerk  (1900),  Environmental 
Protection  Agency,  Rm.  3708M,  401  M 
St.,  SW..  Washington.  DC  20460.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  should  be 
identified  by  the  document  control 
number  and  submitted  to:  Public 
Response  and  Program  Resources 
Branch.  Field  Operations  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington.  DC  20460.  In 
person,  bring  copy  of  objections  and 
hearing  requests  to:  Rm.  1132.  CM  #2, 
1921  Jefferson  Davis  Hwy..  Arlington, 
VA  22202.  Fees  accompanying 
objections  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
36027M,  Pittsburgh,  PA  15251. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Taylor,  Product  Manager  (PM) 
25,  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington.  DC  20460.  Office  location 
and  telephone  number:  Rm.  245,  CM  #2, 
1921  Jefferson  Davis  Hwy..  Arlington. 
VA  22202,  (703)-305-6800. 


SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  May  27. 1992  (57  FR 
22179),  EPA  issued  •  final  rule  which 
established  tolerances  for  the  sum  of  the 
residues  of  the  herbicide  imazethapyr, 
2-(4 .5-dihydro-4-methyl-4-(  1 - 
methylethyl)-5-oxo-lH-imidazol-2-yl)-5- 
ethyl-3-pyridine  carboxylic  acid,  as  its 
ammonium  salt  and  its  metabolite,  2- 
(4,5-dihydro-4-methyI-4-(l- 
methylethyl)-5-oxo-lH-imidazol-2-yll-5- 
(l-hydroxyethyl)-3-pjrridine  carboxylic 
acid  in  or  on  com  grain,  fodder,  and 
forage  at  0.1  part  per  million  (ppm), 
with  an  expiration  date  of  May  27, 1994. 
The  tolerance  with  an  expiration  date 
was  required  by  H'A  to  allow  the 
petitioner,  the  American  Cyanamid  Co., 
P.O.  Box  400.  Princeton,  NJ  08540.  time 
to  revise  the  residue  analytical  method 
to  make  certain  improvements  and 
revisions  which  allow  one  method  to  be 
used  for  ail  imazethapyr  com  tolerances 
and  to  conduct  a  second  independent 
laboratory  validation  (ILV).  The 
petitioner  has  now  complied  with  the 
requirements,  and  adequate  work  has 
been  done  to  improve  the  residue 
analytical  method.  EPA  is  amending  40 
CFR  180.447  to  establish  permanent 
tolerances  for  the  herbiciae  on  the  corn 
commodities. 

Based  on  the  information  cited  above 
and  in  the  document  establishing  the 
time-limited  tolerance  for  imazethapyr 
(57  FR  22179,  May  27.  1992).  the 
Agency  has  determined  that  when  used 
in  accordance  with  good  agricultural 
practice,  this  ingredient  is  useful  and 
that  the  tolerance  will  protect  the  public 
health.  Therefore.  EPA  is  establishing 
the  tolerance  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after  the 
date  of  publication  of  this  document  in 
the  Federal  Register,  file  written 
objections  and/or  a  request  for  a  hearing 
with  the  Hearing  Clerk  at  the  address 
given  above.  40  CFR  178.20.  A  copy  of 
the  objections  shotdd  be  submitted  to 
the  OPP  docket  for  this  rulemaking.  The 
objections  submitted  must  specify  the 
provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections.  40  CFR  178.25.  Each 
objection  must  be  accompanied  by  the 
fee  prescribed  by  40  CFR  180.33(i).  If  a 
hearing  is  requested,  the  objections 
must  include  a  statement  of  the  factual 
issue(s)  on  which  a  hearing  is  requested, 
the  requestor's  contentions  on  each  such 
issue,  and  a  summary  of  any  evidence 
relied  upon  by  the  objector.  40  CFR 
178.27.  A  request  for  a  hearing  will  be 
granted  if  the  Administrator  determines 
that  the  material  submitted  shows  the 
following:  there  is  a  genuine  and 
substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 


evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested.  40  CFR  178.32. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Executive  Order  12866. 
Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat.  1164,  5  U.S.C.  601-612). 
the  Administrator  has  deteraiined  that 
regulations  establishing  new  tolerances 
or  food  additive  regulations  or  raising 
tolerance  levels  or  food  additive 
regulations  or  estabUshing  exemptions 
from  tolerance  requirements  do  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
certification  statement  to  this  effect  was 
published  in  the  Federal  Register  of 
May  4,  1981  (46  FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  November  15, 1993. 

Douglas  D.  Campt, 

Director,  Office  of  Pesticide  Programs. 

Therefore.  40  CFR  part  180  is 
amended  as  follows: 

PARTI  80-[AMEND£Dl 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority;  21  U.S.C.  346a  and  371. 

2.  In  §  180.447,  by  revising  paragraph 
(c),  to  read  as  follows: 

1 1 80.447    Imazsthapyr,  ammoniu  m  salt; 
tolerances  for  residues. 


(c)  A  tolerance  is  established  for  the 
sum  of  residues  of  the  herbicide 
imazethapyr.  2-[4.5-dihydro-4-methyl-4- 
(l-methylethyl)-5-oxo-lH-imidazol-2- 
ylj-5-ethyl-3-pyridine  carboxylic  acid, 
as  its  ammonium  salt,  and  its 
metabolite,  2-(4.5-dihydro-4-methyl-4- 
(l-methylethyl)-5-oxo-lH-imidazol-2- 
yll-5-(l-hydroxyethyl)-3-pyridine 
carbox\  lie  acid,  in  or  on  the  following 
commodities: 
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Ck>mrTX)dlty 


Parts  per 
million 


Commodity 


Parts  per 
million 


Com  grain,  fodder,  and  forage 


0.1 


IFR  Doc.  93-29833  Filed  12-7-93;  «:45  am) 

BILUNO  CODE  ISM-fiO-f 

40  CFR  Part  180 
[OPP-300292A;  FRL-4646-3] 
RIN  2070-AB78 

Inert  Ingredients  of  Semlochemlcal 
Dispensers;  Tolerance  Exemption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  EPA  is  establishing  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  all  inert 
ingredients  of  semiochemical  dispenser 
products  formulated  with,  and/or 
contained  in,  dispensers  made  of 
polymeric  matrix  materials,  including 
the  monomers,  plasticizers,  dispersing 
agents,  antioxidants,  UV  protectants, 
stabilizers,  and  other  inert  ingredients. 
The  exemption  apphes  when  the 
dispensers  are  used  as  carriers  in 
pesticide  formulations  applied  to 
growing  crops  only  and  when  the 
dispensers  are  large  enough  to  be 
removed  from  the  site.  EPA  is  issuing 
this  regulation  on  its  own  initiative. 
EFFECTIVE  DATE:  This  regulation 
becomes  effective  on  December  8, 1993. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
document  control  number,  (OPP- 
300292A!,  may  be  submitted  to:  Hearing 
Clerk  (1900),  Environmental  Protection 
Agraicy,  401  M  St.,  SW.,  Washington, 
DC  20460.  A  copy  of  any  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  should  be  identified  by  the 
document  control  number  and 
submitted  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington.  DC  20460.  hi  person,  bring 
copy  of  objections  and  hearing  request 
to:  Rm.  1132,  CM  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA  22202.  Fees 
accompanying  objections  shall  be 
labeled  "Tolerance  Petition  Fees"  and 
forwarded  to:  EPA  Headquarters 
Accounting  Operations  Branch,  OPP 
(Tolerance  Fees),  P.O.  Box  360277M, 
Pittsburgh,  PA  15251. 
FOR  FURTHER  INFORMATION  CONTACT: 
Connie  Welch,  Registration  Support 
Branch  (7505W),  Environmental 


Protection  Agency,  401  M  St.,  SW.. 
Washington,  DC  20460.  Office  location 
and  telephone  number:  2800  Crystal  Dr., 
6th  Fl.,  North  Tower,  Arlington.  VA 
22202,  (703)-308-8320. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  August  18, 1993  (58 
FR  43830),  EPA  issued  a  proprosal  to 
amend  40  CFR  part  180  by  establishing 
an  exemption  from  the  requirement  of  a 
tolerance  for  residues  of  components  of 
semiochemical  dispensers  made  of  solid 
matrix  polymeric  materials  (including 
the  monomers,  plasticizers,  and  other 
ingredients),  when  these  dispensers  are 
large  enough  to  be  removed  from  the 
site  as  inert  ingredients  (carriers)  in 
pesticide  formulations  appUed  to 
growing  crops  only. 

Inert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as  defined 
in  40  CFR  153.125,  and  include,  but  are 
not  limited  to,  the  following  types  of 
ingredients  (except  when  they  nave  a 
pesticidal  efficacy  of  their  own): 
solvents  such  as  alcohols  and 
hydrocarbons;  surfactants  such  as 
polyoxyethylene  polymers  and  fatty 
adds;  carriers  such  as  clay  and 
diatomaceous  earth;  thickeners  such  as 
carrageenan  and  modified  cellulose; 
wetting,  spreading,  and  dispersing 
agents;  propellants  in  aerosol 
dispensers;  microencapsulating  agents; 
ana  emulsifiers.  The  term  "inert"  is  not 
intended  to  imply  nontoxicity;  the 
ingredient  may  or  may  not  be 
chemically  active. 

Four  comments  were  received  in 
response  to  the  proposed  rule.  Three  of 
the  four  commenters  requested  that  the 
wording  of  the  regulation  regarding  the 
components  covered  should  be  clarified 
to  match  the  coverage  described  in  the 
preamble.  The  language  suggested  by  all 
three  commenters  is  as  follows: 

$  180.1122(8).  All  inert  ingredients  of 
semiochemical  dispenser  products 
formulated  with  and/or  contained  in 
dispensers  made  of  solid  matrix  polymeric 
materials  (including  the  monomers, 
plasticizers,  dispersing  ^ents,  antioxidants, 
UV  protectants:  stabilizers  and  other  inert 
ingredients),  are  exempted  from  the 
requirement  of  a  tolerance  when  used  in 
pesticide  formulations  for  application  to 
growing  crops  only.  These  dispensers  shall 

conform  to  the  following  specifications:  *  * 

• 

The  Agency  has  adopted  the  suggested 
language,  with  a  minor  change. 
One  commenter  suggested  an 
additional  definition  under 
§  180.1122(d)  for  semiochemical 
dispenser  component.  Since  the  term 
"component"  has  been  removed  from 
the  r^ulation,  this  definition  is  not 
necessary. 


Another  commenter  noted  that  the 
term  "solid  pojymeric  matrix"  appeared 
to  exclude  "twist-tie"  dispensers  which 
contain  a  lumen  in  which  the  active 
ingredient  and  certain  inerts  initially 
reside,  although  the  Agency  used  this 
dispenser  as  an  example  of  what  is  to  be 
included.  The  Agency  has  replaced  the 
term  "soUd  matrix  polymeric"  with 
"polymeric  matrix"  to  clarify  that  "twist 
tie"  dispensers  are  included  in  the 
regulation. 

All  of  the  commenters  requested  that 
the  exemption  be  expanded  to  include 
broadcast  application  formulations  One 
commenter  noted  that  certain  broadcast 
formulations  weraless  Ukely  to  lead  to 
buildup  of  plastics  lb  the  environment. 
Another  commenter  requested  that  the 
Agency  exempt  all  substances  with 
molecular  weights  greater  than  1,000 
since  EPA  notes  in  exempting  certain 
polymeric  substances  from  a  tolerance 
requirement  that  substances  with  such 
high  molecular  weights  are  not  absorbed 
through  the  gastrointestinal  tract  and 
therefore  "are  generally  incapable  of 
ehciting  a  toxic  response"  even  if 
ingested. 

The  Agency  agrees  that  there  may  be 
certain  advantages  to  some  broadcast 
applications  of  semiochemicals  over 
those  products  covered  by  the  current 
exemption.  However,  the  current 
exemption  was  developed  independent 
of  consideration  of  the  toxicity  of 
components  based  upon  an  evaluation 
that  these  dispensers  had  a  low 
potential  for  contact  with  food  and 
therefore  were  unlikely  to  lead  to 
residues.  Broadcast  applications  have  a 
greater  potential  for  residues,  and  the 
components  of  such  products  must  be 
evaluated  for  toxicity.  While  many  of 
the  components  used  in  these 
formulations  may  qualify  for  exemption 
as  polymers,  the  Agency  must  make  that 
determination  on  a  case-by-case  basis. 
The  criteria  used  to  make  the 
determination  include  high  molecular 
weight  and  other  characteristics.  The 
Agency  has  greatly  shortened  the  time 
required  to  obtain  exemption-from- 
tolerance  for  such  polymers,  but  is  not 
prepared  to  discontinue  reviewing 
them. 

Another  comment  noted  that  the  size 
at  which  a  dispenser  could  be  removed 
from  the  field  might  vary.  It  noted  that 
1.25  inch  polymeric  fibers  which  can  be 
hand  applied  to  the  stakes  of  staked 
tomatoes  could,  in  theory,  be  removed, 
but  to  do  so  would  be  very  difficult.  As 
noted  above,  the  generic  exemption  is 
based  on  the  unliJcelihood  of  the 
dispensers  coming  into  contact  with 
food  and  leave  residues.  The  conditions 
include  size,  proximity  to  the  raw 
agrictiltural  commodity  (RAC),  and 
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method  of  application.  The  fiber 
dispensers  applied  to  stakes  of  staked 
tonvatoes  wcmld  be  covered  by  the 
exemption,  because  of  their  lack  of 
proxliaity  to  the  RAC  and  their  discrete, 
method  of  apphcation,  but  broadcast 
apphcation  of  a  similar  fiber  would  not. 

Another  commentar  objected  to  the 
use  of  the  term  "point-source"  which  in 
pheromone  terminology  is  used  to 
differentiate  pheromone  formulations 
which  provide  a  strong  release  of 
pheromones  such  that  the  mode  of 
action  could  be  that  of  "false  trail 
following"  rather  than  "habituation"  or 
"adaptation."  The  Agency  did  not 
intend  the  term  "point-source"  to  imply 
the  technical  definition  of  pheromone 
terminology.  The  Agency  has  changed 
the  definition  to  read  "*  *  *  to  provide 
discrete  applicadon  of  the 
semiochemical(s)  into  the 
enviroament,"  and  has  similarly 
modified  §  180.1122  (a)(2).  This 
commeDter  also  noted  that  it  is  incorrect 
to  state  that  these  semiochemicals  are 
applied  at  less  than  peak  naturally 
occurring  background  levels,  but  that 
the  amount  of  pheromone  in  the 
atmosphere  at  any  given  time  is  less 
than  piBak  naturally  occurring  levels. 
The  Agency  agrees  and  was  merely 
refierring  to  the  time-release  nature  of 
the  dispttisers.  The  Agency  believes 
that  providing  an  exemption  for  the 
inert  ingredients  will  facilitate 
development  of  dppropriate  time-release 
products  and  reduce  the  regulatory 
burden  for  this  technology. 

One  commenter  noted  that  these 
dispensers  could  cause  environmental 
problems.  Although  EPA  agrees  that  this 
could  be  the  case,  the  Ageaacy  believes 
that  these  products  are  &r  better  from  an 
environmental  perspective  than  the 
conventional  alternatives.  EPA 
encourages  removal  of  the  dispensers 
and  development  of  biodegradable 
forms. 

Another  commenter  suggested  that 
the  word  "receptor"  in  the  definition  of 
semiochemical  be  changed  to 
"receiving"  since  "receptor"  has 
narrow,  specific  meanings  related  to 
particular  types  of  proteins  and  to 
sensory  nerve  endings.  This  change  is 
being  made. 

Finally,  one  commenter  suggested 
exempting  everything  included  under 
21  CFR  parts  173  to  178  and  40  CFR 
180.1001(c)  and  (d),  180.1028. 180.1037. 
180.1038.  and  180.1062  and  all  inerts 
previously  approved  by  the  Agency  for 
all  types  of  semiochemical  formulations. 
All  01  these  substances  will  be 
exempted  for  use  in  dispensers  covered 
by  this  regulation.  In  addition,  the 
Agency  plans  to  isnie  broader 
exemptions  for  those  substances 


considered  to  be  "minimal  risk"  inerts 
in  the  future,  so  that  they  may  be  used 
in  a  variety  of  products  rather  than 
being  limited  to  specific  uses.  However, 
EPA  does  not  have  sufficient 
information  to  issue  the  broad 
regulation  proposed  by  the  commenter 
at  this  time. 

Based  on  the  information  considered, 
the  Agency  concludes  that  tolerances 
are  not  necessary  to  protect  the  public 
health  for  the  inert  ingredients  in  the 
semiochemical  dispenser  products. 
Therefore,  the  tolerance  exemptions  are 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
pubhcation  of  diis  document  in  the 
Federal  Register,  file  written  objections 
and/or  a  request  for  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections.  40  CFR 
178.25.  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  each  such 
issue,  and  a  summary  of  any  evidence 
reUed  upon  by  the  objector.  40  CFR 
1 78.27.  A  request  for  a  hearing  will  be 
granted  if  the  Administrator  determines 
that  the  material  submitted  shows  the 
following:  there  is  a  genuine  and 
substantial  issue  of  bet;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  estabUshed,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary:  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requiremeDts  of  sectirai  3  of  Executive 
Order  12866.  Pursuant  to  the 
requirements  of  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354,  94  Stat. 
1164.  5  U.S.C.  601-612),  the 
Administrator  has  d^fflmined  that 
regulations  establishing  new  tolerances 
or  food  additive  regulations  or  raising 
tolerance  levels  or  food  additive 
regulations  or  establishing  exemptions 
from  tolerance  reqiiirements  do  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
certification  statement  of  this  effect  was 


published  in  the  Federal  Register  of 
May  4. 1981  (46  FR  24950). 

List  of  Subjects  in  40  CFR  Pari  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  November  15, 1993. 

Douglas  D.  Carapt. 

Director,  Office  of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART1 80— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

AuUiority:  21  U.S.C.  346a  and  371. 

2.  By  adding  new  §  180.1122  to 
subpart  D,  to  read  as  follows: 

§180.1122    Inert  ingredients  ol 
semiochemicai  dispenser*;  exemptions 
from  ttis  requlrsmsnt  of  a  tolerance. 

(a)  All  inert  ingredients  of 
semiochemical  dispenser  products 
formulated  with,  and/'or  contained  in. 
dispensers  made  of  polymeric  matrix 
materials  (including  the  monomers, 
plasticizers.  dispersing  agents, 
antioxidants.  UV  protectants,  stabilizers, 
and  other  inert  ingredients)  are 
exempted  fi-om  the  requirement  of  a 
tolerance  when  used  as  carriers  in 
pesticide  formidations  for  apphcation  to 
growing  crops  only.  These  dispensers 
shall  conform  to  the  following 
specifications:     • 

(1)  Exposure  must  be  Umited  to 
inadvertent  physical  contact  only.  The 
design  of  the  dispenser  must  be  such  as 
to  preclude  any  contamination  by  its 
components  of  the  raw  agricultural 
commodity  (RAC)  or  processed  foods/ 
feeds  derived  from  the  commodity  by 
virtue  of  its  proximity  to  the  RAC  or  as 
a  result  of  its  physical  size. 

(2)  The  dispensers  must  be  appUed 
discretely.  This  exemption  does  not 
apply  to  components  of  semiochemical 
formvdations  applied  in  a  broadcast 
manner  either  to  a  crop  field  plot  or  to 
individual  plants. 

(b)  A  semiochemical  dispenser  is  a 
single  enclosed  or  semi-enclosed  unit 
that  releases  semiochemical(s)  into  the 
surrounding  atmosphere  via 
volatilization  and  is  applied  in  a 
manner  to  provide  discrete  application 
of  the  semiochemical(s)  into  the 
environment. 

(c)  Semiochemicals  are  chemicals  that 
are  emitted  by  plants  or  animals  and 
modify  the  behavior  of  receiving 
organisms.  These  chemicals  must  be 
naturally  occurring  or  substantially 
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icj^ntical  to  naturally  occurring 
samiochemicals. 
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40  CFR  Part  180 
(OPP-300279B;  FRL-4743-8] 
RIN  2070-AB78 

2^Methyl[(Perfluoroalkyl)Alkyl(C2- 
OSulfonyi]  Amino)Alkyl(C2- 
C0Acryl8te-Alkyl(C2-CM)Methacrylates- 
N>Methylotacryiamide  Copolymer; 
Tolerance  Exemption 

AdCNCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  document  establishes  an 
exemption  from  the  requirement  of  a 
to  erance  for  residues  of  2- 
[niethyl[(perfluGroalkyl)alkyl(C2- 
CJ]5ulfonyllamino]alkyl(C2-C8)acrylate- 
al  ;yl(C2-C8)methacr}'lates-N- 
m  J^hylulacrylamide  copolymer  when 
us^d  as  an  inert  ingredient  (water 
re  jellant  agent)  in  pesticide 
fo  inulations  applied  to  animals.  This 
re  ;ulation  was  requested  by  SmithKline 
B«  dcham  Animal  Health.  The  proposal 
eliaited  a  comment  stating  that  if  the 
CO  jolymer  had  a  particular  structure  it 
w(  bid  be  subject  to  gastrointestinal  (GI) 
mi  iiabolism  resulting  in  the  formation  of 
toxic  metabolites,  and  the  comment  is 
addressed  in  this  document. 

EFFECTIVE  DATE:  Effective  on  December 
8,1993. 

aDORESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
document  control  number,  [OPP- 
30  ]t279Bl,  may  be  submitted  to:  Hearing 
Cln^k  (1900),  Environmental  Protection 
A^ncy,  Rm.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460.  A  copy  of  any 
objections  and  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
id^atified  by  the  document  control 
number  and  submitted  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7306C),  Office  of  Pesticide  Programs, 
Endronmental  Protection  Agency,  401 
M  St..  SW.,  Washington.  DC  20460.  In 
person,  bring  copy  of  objections  and 
hearing  requests  to:  Rm.  1132.  CM  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
V'.^  22202.  Fees  accompanying 
objections  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwared  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Rosalind!..  Gross,  Registration 


Support  Branch.  Registration  Division 
(7505W).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401 
M  St.,  SW.,  Washington.  DC  20460. 
Office  location  and  telephone  number: 
6th  Floor.  North  Tower,  2800  Crystal 
Drive.  Arlington,  VA  22202,  (703)-308- 
8354. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  March  10.  1993  (58 
FR  13239),  EPA  issued  a  proposed  rule 
that  gave  notice  that  SmithKline 
Beecham  Animal  Health.  1600  Paoli 
Pike.  P.O.  Box  2650.  West  Chester,  PA, 
19380-6014,  had  submitted  pesticide 
petition  (PP)  2E4147  requesting  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  346a(e)). 
propose  to  amend  40  CFR  part  180  by 
establishing  an  exemption  from  the 
requirement  of  a  tolerance  for  residues 
of  2-lmethyl  Kperfluoroalkyl)  sulfonyl] 
aminolalkyl  (Ca-C^)  acrylate-alkyl  (C2- 
Cs)  methacrylates-A/- 
methylolacrylamide  copolymer  when    ♦ 
used  as  an  inert  ingredient  (water 
repellant  agent)  in  pesticide 
formulations  applied  to  animals. 

Inert  ingredients  are  ingredients  that 
are  not  active  ingredients  as  defined  in 
40  CFR  153.125.  and  include,  but  are 
not  limited  to,  the  following  types  of 
ingredients  (except  when  they  have  a 
pesticidal  efficacy  of  their  own): 
solvents  such  as  alcohols  and 
hydrocarbons;  surfactants  such  as 
polyoxyethylene  polymers  and  fatty 
acids;  carriers  such  as  clay  and 
diatomaceous  earth,  thickeners  such  as 
carrageenan  and  modified  cellulose; 
wetting  and  spreading  agents; 
propellants  in  aerosol  dispensers;  and 
emulsifiers.  The  term  "inert"  is  not 
intended  to  imply  nontoxicity;  the 
ingredient  may  or  may  not  be 
chemically  active. 

As  part  of  the  EPA  policy  statement 
on  inert  ingredients  pubUshed  in  the 
Federal  Register  of  April  22, 1987  (52 
FR  13305),  the  Agency  established  data 
requirements  which  will  be  used  to 
evaluate  the  risks  posed  by  the  presence 
of  an  inert  ingredient  in  a  pesticide 
formulation.  Exemptions  from  some  or 
all  of  the  requirements  may  be  granted 
if  it  can  be  determined  that  the  inert 
ingredient  will  present  minimal  or  no 
risk. 

One  comment  was  received  in 
response  to  the  proposed  rule.  The 
comment  stated  that  if  the  copolymer 
had  a  particular  structure  it  would  be 
subject  to  gastrointestinal  (GI) 
metabolism  resulting  in  the  formation  of 
toxic  metaboUtes.  The  comment 
reported  that  when  certain 
perfluorwnated  sulfonyl  copolymers 
were  fed  to  ants,  delayed  toxicity  was 


seen  from  a  single  feeding  and  caused 
concern  regarding  the  exemption  from 
the  requirement  of  a  tolerance  for  2- 
(methylKperfluoroalkyUsulfonyl) 
amino]alkyl(C2-C8)  acrylate-alkyl  (C:-Ch) 
methacrylates-N-methylolacrylamide 
copolymer.  The  comment  was 
withdrawn  when  it  was  learned  that  the 
perfluorinated  sulfonyl  copolymer  had 
methylene  units  alpha  and  beta  to  the 
sulfonyl  group,  indicating  that  the 
presence  of  methylene  units  adjacent  to 
the  sulfonyl  group  altered  the 
toxicological  properties  of  the 
copolymer  enough  that  the  original 
comment  was  no  longer  relevant. 

Although  the  comment  was 
withdrawn,  the  posfibility  of  GI 
absorption  and/or  metabolism  of  the 
copolymer  caused  the  Agency  to 
reevaluate  the  risks  to  human  health 
and  the  environment  from  the  proposed 
use  of  this  copolymer  EPA  finds  it  has 
no  evidence  that  a  copolymer  with  an 
average  molecular  weight  of  50.000  and 
low  water  solubility  would  be  absorbed 
or  metabolized  in  the  GI  tract. 
Additionally,  EPA  acknowledges  the 
name  of  the  copolymer  in  the  proposed 
rule  was  vague,  resulting  in  potential 
confusion  regarding  the  precise 
chemical  structure  of  the  copolymer. 
Therefore,  the  name  of  the  copolymer  in 
the  final  rule  will  be  changed  to  more 
accurately  reflect  its  chemical  structure. 
The  name  of  the  copolymer  in  the  final 
rule  will  appear  as  2-[methyl 
Kperfluoroalkyl)  alkyKCz-Cs)  sulfonyl) 
amino]alkyl(C2-Cg)  acr>-late-alkyl  (C2- 
C8)methacrylates-A'-methylolacr>lamide 
copolymer. 

Based  upon  the  information 
considered  and  discussed  in  the 
proposed  rule  and  here,  EPA  concludes 
that  the  tolerance  exemption  for 
residues  of  2-[methyl  ((perfluoroalkvl) 
alkyl  (C2-C8)su!fonyll  aminolalkyl  (C;- 
Cs)  acrylate-alkyl  (C2-Cg)  methacrylates 
N-methylolacrylamide  copolymer  will 
protect  the  public  health.  Therefore,  the 
exemption  from  the  requirement  of  a 
tolerance  for  the  copohTner  will  be 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may.  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
and/or  a  request  for  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  QFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
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40  CFR  180.33(i).  If  a  hearing  is 
requested,  th^bjections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
there  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
unconte.sted  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue{s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 


The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Executive  Order  12866. 

Pursuant  to  the  requirements  of  the 
'-Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat.  1164.  5  U.S.C.  601-612). 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4,  1981  (46 
FR  24950) 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 


and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  November  18.  1993 

Douglas  D.  CampI, 

Director.  Offlte  of  Pesticide  Programs 

Therefore.  40  CFR  part  180  is 
amended  as  follows: 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  Section  180.1001(e)  is  amended  by 
adding  and  alphabetically  inserting  the 
inert  ingredient,  to  read  as  follows: 

S180.1001    Exemptions  from  the 
requirement  of  a  tolerance. 


the  action  requested  (40  CFR  178.32).          Agricultural  commodities,  Pesticides              (e)  *     *     * 

Inert  Ingredients 

Limits 

Uses 

•                             • 

2-[Methyl                ((perflucroalky1)alkyl{C:-Ch)sultonyl] 
aminolalkyl(C:-C8)                          acrylate-alkyliCj- 
CK)methacrylates-/V-methylolacrylamide  copolymer. 

•              • 

•               •               « 

•  • 

Water  repellant  agent 

•  • 

•               •               • 

h 

jFR  Doc.  93-29830  Filed  12-7-93;  8:45  am) 
BILUNG  CODE  SSCfr-SO-f 

40  CFR  Part  180 

[OPP  300298A;  FRL-4740-4] 

RIN  2070-AB78 

Definitions  and  Interpretations;  Dry 
Bulb  Onions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 
tolerance  regulations  (40  CFR  part  180) 
to  expand  EPA's  interpretations  of  the 
commodity  term  "onions  (dry  bulbs 
only)"  to  include  shallots  (dry  bulbs 
only)  for  the  application  of  tolerances 
and  exemptions  from  the  requirement  of 
a  tolerance  for  pesticide  chemicals  in  or 
on  the  raw  agricultural  commodity  dry 
bulb  onions.  The  amendment  is  based, 
in  part,  on  recommendations  of  the 
Interregional  Research  Project  No.  4  (IR- 
4). 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  December  8,  1993. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Ho>1  L.  Jamerson.  Emergency 
Response^nd  Minor  Use  Section 
(7505VV),  Registration  Division.  Office  of 
Pesticide  Programs,  Environmental 


Protection  Agency.  401  M  St..  SW.. 
Washington,  1X3  20460.  Office  location 
and  telephone  number:  6th  Floor, 
Crystal  Station  #1,  2800  Jefferson  Davis 
Hwy.,  Arlington.  VA  22202,  (703)-308- 
8783. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  September  22,  1993 
(58  FR  49263),  EPA  issued  a  proposed 
rule  that  gave  notice  that  the 
Interregional  Research  Project  No.  4  (IR- 
4),  New  Jersey  Agricultural  Experiment 
Station.  P.O.  Box  231,  Rutgers 
University.  New  Brunswick.  NJ  08903, 
had  requested  that  40  CFR  180.1(h)  be 
amended  by  revising  the  current 
interpretation  for  the  general 
commodity  term  "onions  (dry  bulbs 
only)."  which  is  listed  in  column  A 
therein,  by  adding  the  specific 
commodity  term  "shallots  (dry  bulbs 
only)"  to  column  B  therein,  so  that  the 
revised  column  B  will  read  "garlic, 
onions  (dry  bulbs  only),  shallots  (dry 
bulbs  only)." 

There  were  no  comments  received  in 
response  to  the  proposed  rule. 

The  data  submitted  in  the  petition 
and  other  relevant  material  have  been 
evaluated  and  discussed  in  the 
proposed  rule.  Based  on  the  data  and 
information  considered,  the  Agency 
concludes  that  it  is  appropriate  to 
expand  the  current  general  commodity 
"onions  dry  bulbs  only"  in  40  CFR 
180.1(h)  by  adding  the  corresponding 


specific  commmodity  "shallots  (dry 
bulbs  only)"  to  the  existing  specific 
commodities  garlic  and  onions  (dry 
bulbs  only). 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164.  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  November  24, 1993. 

Douglas  D.  Campt, 

Director,  Office  of  Pesticide  Programs 

Therefore.  40  CFR  part  180  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 
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2.  Section  180.1(h)  is  amended  by 
revising  the  specific  commodities 


definition  for  "Onions  (dry  bulbs  only)"     %^B0^    Definitions  and  interpretations, 
to  read  as  follows:  •  •      \        •  • 


On  ( ins  (dry  bulbs  only) 


(h) 


•     •     • 


B 


Gallic,  onions  (dry  bulbs  only),  shallots  (dry  tHJlbs  only) 


(PR  Doc.  93-29832  Filed  12-7-93;  8:45  am] 
BILUNG  CODE  sste-eo-f 


40  CFR  Part  228 

(FRL-4807-9] 

Ocean  Dumping;  Designation  of  Site 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  The  EPA  today  revises  the 
boundary  coordinates  for  the  Matagorda 
Ship  Channel,  Texas  ocean  dredged 
material  disposal  site.  This  action  is 
necessary  because  most  of  the  existing 
designated  site  has  water  depths  too 
shallow  to  accommodate  deep  draft 
hopper  dredges.  The  Corps  of  Engineers 
(COE)  plans  to  utilize  a  hopper  dredge 
requiring  a  30  foot  water  depth  and 
much  of  the  existing  disposal  site  is 
approximately  25  feet  deep. 
EFFECTIVE  DATE:  This  designation  shall 
become  effective  January  7. 1994. 
•   ADDRESSES:  Richard  Hoppers.  Chief,    . 
Water  Quahty  Management  Branch 
(6\V-Q),  EPA,  1445  Ross  Avenue, 
Dallas.  Texas  75202-2733. 

Information  supporting  this 
designation  is  available  for  public 
inspection  at  the  following  locations: 
EPA.  Region  6, 1445  Ross  Avenue.  9th 

Floor,  Dallas.  Texas  75202-2733. 
Corps  of  Engineers.  Galveston  District. 

2000  Fort  Point  Road.  Galveston. 

Texas  77553. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Hoppers  214/655-7135. 

SUPPLEMENTARY  mFORMATION: 

A.  Background 

Title  I  of  the  Marine  Protection. 
Research,  and  Sanctuaries  Act.  33 
U.S.C.  1401  etseq.,  (hereinafter  referred 
to  as  "the  Act"  or  "the  MPRSA") 
regulates  the  ocean  dumping  and 
transportation  for  purposes  of  ocean 
damping  of  material.  With  few 
exceptions,  the  MPRSA  prohibits  the 


transportation  of  material  from  the 
United  States  for  the  purpose  of  ocean 
dumping  except  as  may  be  authorized 
by  a  permit  issued  under  the  MPRSA. 
The  EPA's  regulations  implementing  the 
Act  are  set  forth  at  40  CFR  parts  220 
through  229. 

The  Act  further  provides  that  EPA 
may  designate  recommended  times  and 
sites  for  ocean  dumping  (MPRSA 
section  102(c)).  EPA  site  designations 
specify  the  latitude  and  longitude  of  the 
site  and  also  typically  include 
limitations  on  the  duration  of  use  and 
type  of  materials  which  may  be 
disposed  of  at  the  site.  EPA's  ocean 
dumping  regulations  (40  CFR  228.4(b)) 
provide  that  the  designation  of  an  ocean 
dumping  site  is  accomplished  by 
promulgation  in  part  228  specifying  the 
site.  The  hst  of  EPA-designated  ocean 
dumping  sites  and  the  terms  and 
conditions  associated  with  each 
designated  site  appear  at  40  CFR  228.12. 

By  final  rule  puolished  on  September 
10. 1990.  the  EPA  designated  a  dredged 
material  disposal  site  in  the  Gulf  of 
Mexico  offshore  of  Port  O'Connor.  Texas 
for  the  continued  disposal  of  dredged 
material  removed  from  the  Matagorda 
Ship  Channel.  The  existing  designated 
disposal  site  has  never  been  used.  The 
COE  has  now  requested  the  EPA  to 
modify  the  existing  site  boundaries  to 
include  more  area  with  deeper  depths 
(30  feet  or  greater)  so  that  hopper 
dredges  with  deeper  drafts  could  be 
utilized.  For  this  reason  the  COE  has 
asked  that  the  site  be  shifted  3.00  feet 
seaward. 

B.  EIS  Information 

The  EPA's  Draft  and  Final 
Environmental  Impact  Statements  (EIS) 
supporting  designation  of  the  existing 
site  were  distributed  for  public  review 
in  July,  1989  and  July,  1990, 
respectively.  The  EIS  alternative 
evaluation  focused  on  sites  located 
within  ten  statute  miles  of  the  project 
area,  termed  Zone  of  Siting  Feasibility 
(ZSF).  The  ZSF  was  based  on  limits 
from:  (1)  The  cost  of  transportation  of 
dredged  material;  (2)  the  feasibility  of 
monitoring  and  surveillance;  and  (3) 


political  boundaries.  Specific  areas 
within  the  ZSF  were  excluded  from 
consideration  far  such  reasons  as 
interference  with  biologically  sensitive 
areas,  recreationally  important  areas, 
jetty  buffer  or  beach  buffer  zones,  the 
presence  of  historic  properties,  etc.  The 
modified  disposal  site  lying  3.000  feet 
seaward  of  the  existing  disposal  site  is 
within  the  ZSF,  an  area  thoroughly 
addressed  in  the  EISs.  The  modified  site 
will  not  encompass  any  of  the  ZSF 
excluded  areas. 

Five  general  criteria  (§  228.5)  and 
eleven  specific  criteria  {§  228.6).  which 
are  used  in  the  selection,  evaluation  and 
approval  of  an  ocean  disposal  site,  were 
addressed  in  the  EISs  for  the  existing 
site.  The  EIS  criteria  analysis  is  also 
applicable  to  the  modified  site.  The 
impacts  of  disposal  at  the  existing  site 
are  the  same  as  those  at  the  modified 
site.  The  dredged  material  proposed  for 
disposal  is  clean  material  and  meets  the 
ocean  dumping  criteria.  The  only 
change  necessary  relates  to  the 
geographical  position  of  the  modified 
site.  This  site  is  approximately  one  half 
mile  farther  offshore.  Instead  of  being 
1.5  miles  from  the  coast,  the  modified 
site  is  located  about  2  miles  from 
beaches  and  other  amenity  areas. 
Additional  modification  of  the 
environmental  evaluation  is  not 
appropriate  or  required. 

C.  Site  Designation 

The  site  is  located  approximately  2 
miles  from  the  coast  at  its  closest  point. 
While  the  water  depth  at  the  modified 
site  ranges  from  25  to  40  feet,  most  of 
the  site  has  depths  30  feet  or  greater. 
The  coordinates  of  the  rectangular- 
shaped  site  are  as  follows:  28°23'48"  N. 
96°18'00"  W;  28°23'21"  N.  96n8'31"  W; 
28°22'43"N.96°17'52"W:28''23'11"N. 
96°17'22"W. 

D.  Regulatory  Assessments 

Under  the  Regulatory  Flexibility  Act. 
the  EPA  is  required  to  perform  a 
Regulatory  Flexibihty  Analysis  for  all 
rules  which  may  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  The  EPA  has  determined  that 
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this  action  will  not  have  a  signiBcant 
impact  on  smflll  entities  since  the  site 
designation  will  only  have  the  effect  of 
providing  a  disposal  option  for  dredged  . 
material.  Consequently,  this  rule  does 
not  necessitate  preparation  of  a 
Regulatory  Flexibility  Analysis. 

Under  Executive  Order  12866,  the 
EPA  must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  action  will  not  result  in 
an  annual  effect  on  the  economy  of  $100 
million  or  more  or  cause  any  of  the 
other  effects  which  would  result  in  its 
being  classified  by  the  Executive  Order 
as  a  "major"  rule.  Consequently,  this 
rule  does  not  necessitate  preparation  of 
a  Regulatory  Impact  Analysis. 

This  Final  Rule  does  not  contain  any 
information  collection  requirements 
subject  to  the  Office  of  Management  and 
Budget  review  under  the  Paperwork 
Reduction  Act  of  1980.  44  U.S.C.  3501 
et  seq. 

List  of  Subjects  in  40  CFR  Part  228 

Environmental  protection,  Water 
pollution  control. 

Dated:  November  12, 1993. 
Barbara  J.  Goetz, 

Acting  Regional  Administrator  of  Region  6. 

40  CFR  Part  228  is  amended  as  set 
forth  below. 

PART  228— [AMENDED] 

1.  The  authority  citation  for  part  228 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1412  and  1418. 

2.  In  §  228.12.  paragraph  (b)  (79)  is 
amended  by  revising  the  "Location" 
discussion  to  read  as  follows: 

§  228.1 2    Delegation  of  management 
authority  for  ocean  dumping  aitea. 

•  •        •        •        • 

(b)'  *  • 

(79)*   •   • 

Location:  28''23'48"  N,  gs-lS'OO"  W; 
28°23'21"  N,  ge-lB'ai"  W;  28''22'43"  N. 
96''17'52"  \V;  28''23'11"  N.  96'>17'22"  W. 

•  •        •        •        • 

[FR  Doc.  93-29891  Filed  1277-93;  8:45  ami 

BIUJNQ  CODE  6660-60-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Public  Land  Order  7012 
[AZ-930-421(M)6;  A2A-28027] 

Partial  Revocation  of  Secretarial  Order 
Dated  November  18, 1907;  Arizona 

AGENCY:  Bureau  of  Land  Management. 
Interior. 


action:  Public  land  order. 


SUMMARY:  This  order  revokes  a 
Secretarial  Order  insofar  as  it  affects  30 
acres  of  National  Forest  System  land 
withdrawn  for  use  as  an  administrative 
site.  The  land  is  no  longer  needed  for 
this  purpose,  and  the  revocation  is 
needed  to  accommodate  a  proposed 
land  exchange  under  the  General 
Exchange  Act  of  1922.  This  action  will 
open  the  land  to  such  forms  of 
disposition  as  may  by  law  be  made  of 
National  Forest  System  land.  The  land 
is  temporarily  closed  to  mining  by  a 
Forest  Service  exchange  proposal.  The 
land  has  been  and  will  remain  open  to 
mineral  leasing. 

EFFECTIVE  DATE:  January  7. 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Mezes.  BLM  Arizona  State  Office, 
P.O.  Box  16563,  Phoenix.  Arizona 
85011,602-650-0509. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1988),  it  is  ordered  as  follows: 

1.  Secretarial  Order  dated  November 
18, 1907,  which  withdrew  National 
Forest  System  land  for  use  as  an 
administrative  site,  is  hereby  revoked 
insofar  as  it  affects  the  following 
described  land: 

Gila  and  Salt  River  Meridian 

Apache  National  Forest 

T.  7  N..  R  27  E., 
Sec.  12.  E'/iNEV4NWV4.  and 
NW'ANEiANWV.. 

The  area  described  contains  30  acres  in 
Apache  County. 

2.  At  10  a.m.  on  January  7, 1994.  the 
land  shall  be  opened  to  such  forms  of 
disposition  as  may  by  law  be  made  of 
National  Forest  System  land,  subject  to 
valid  existing  rights,  the  provisions  of 
existing  withdrawals,  other  segregations 
of  record,  and  the  requirements  of 
applicable  law. 

Dated:  November  19. 1993. 
Bob  Armstrong, 

Assistant  Secretary  of  the  Interior 
(FR  Doc.  93-29874  Filed  12-7-93;  8:45  am) 

BILUNQ  CODE  4310-32-M 


43  CFR  Public  Land  Order  7014 

(WY-930-4210-06;  WYW  71191,  WYW 
128399] 

Opening'^  Land,  Under  Section  24  of 
the  Federal  Power  Act,  and  Partial 
Revocation,  in  Secretarial  Order  Dated 
July  16, 1934.  Which  Established 
Powersite  Classification  No.  286; 
Wyoming 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Public  land  order. 


SUMMARY:  This  order  opens  40  acres, 
subject  to  the  provisions  of  section  24  of 
the  Federal  Power  Act,  and  revokes 
22.60  acres  of  a  Secretarial  order 
involving  National  Forest  System  lands, 
which  established  the  Bureau  of  Land 
Management's  Powersite  Classification 
No.  286.  The  order  will  allow  future 
land  exchanges  of  Forest  Service 
administered  lands.  The  lands  have 
been  and  continue  to  be  open  to  mineral 
leasing,  and  under  the  provisions  of  the 
Mining  Claims  Rights  Restoration  Act  of 
1955,  to  mining. 

EFFECTIVE  DATE:  December  8, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Duane  Feick,  BLM  Wyoming  State 
Office,  P.O.  Box  1828,  Cheyenne, 
Wyoming  82003,  307-775-6127. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  the  Act 
of  June  10, 1920,  section  24.  as 
amended,  16  U.S.C.  818  (1988);  and 
section  204  of  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1988),  and  pursuant  to  the 
determination  by  the  Federal  Energy 
Regulatory  Commission  in  DVWY-188, 
it  is  ordered  as  follows: 

1.  At  9  a.m.  on  December  8,  1993,  the 
following  described  National  Forest 
System  land  withdrawm  by  Secretarial 
Order  dated  July  16, 1934,  which 
established  Powersite  Classification  No. 
286,  will  be  opened  to  disposal  by  sale 
or  exchange  subject  to  the  provisions  of 
section  24  of  the  Federal  Energy 
Regulatory  Commission  determination 
DVWY-188,  and  subject  to  vahd 
existing  rights,  the  provisions  of  existing 
withdrawals,  and  the  requirements  of 
applicable  law: 

Sixth  Principal  Meridian 

Bridger-Teton  National  Forest 

T.40N.,R.  117W., 
Sec.  15,  SEV«SEV4. 

The  area  described  contains  40  acres  in 
Teton  County. 

2.  Secretarial  Order  dated  July  16, 
1934,  which  established  Powersite 
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Classification  No.  286,  is  hereby 
revoked  insofar  as  it  affects  the 
following  described  National  Forest 
System  land: 

Sixih  Principal  Meridian 

Bridger-Teton  National  Forest 

T  40N..R.  117  W., 
Sec  15.  lot  1. 

The  area  described  contains  22.60  acres  in 

TetoiJ  County. 

3.  At  9  a.m.  on  December  7.  1993.  the 
land  described  in  paragraph  2  above 
shall  be  opened  to  such  forms  of 
disposition  as  may  by  law  be  made  of 
National  Forest  System  land,  subject  to 
valid  existing  rights,  the  provisions  of 
existing  withdrawals,  other  segregations 
of  record,  and  the  requirements  of 
appl  cable  law. 

Dated:  November  19. 1993 
Bob  Armstrong, 

Assistant  Secretary  of  the  Interior 
[FR  Doc.  93-29866  Filed  12-7-93;  8:45  am) 

BILUNC  CODE  4310-22-M 


43  CFR  Public  Land  Order  7015 

[ID-943-4210-06;  IDI-15704-02.  IDI-15701- 

02] 

Partial  Revocation  of  Secretarial 
Orders  Dated  September  29, 1922,  and 
December  19, 1933.  Which  Established 
Powersite  Classification  Nos.  50  and 
280;  Idaho 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Public  land  order 

SUMMARY:  This  order  revokes  two 
Secretarial  orders  insofar  as  they  affect 
6.28  acres  of  National  Forest  System 
land  withdrawn  for  the  Bureau  of  Land 
Management's  Powersite  Classification 
Nos.  50  and  280  within  the  Payette 
National  Forest.  The  land  is  no  longer 
needed  for  the  purpose  for  which  it  was 
withdrawn.  This  action  will  open  the 
land  to  surface  entry  and  will  permit  the 
disposal  of  the  land  by  exchange.  The 
land  has  been  and  will  remain  open  to 
mineral  leasing  but  will  remain  closed 
to  mining  due  to  overlapping 
withdrawals. 

EFFECTIVE  DATE:  January  7,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  R.  Lievsay.  BLM  Idaho  State 
Office.  3380  Americana  Terrace,  Boise, 
Idaho  83706-2500,  208-384-3166. 

By  virtue  of  the  authority  vested  in 
tlie  Secretary  of  the  Interior  by  section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C. 
1714  (1988).  it  is  ordered  as  follows: 

1.  The  Secretarial  Orders  dated 
September  29, 1922,  and  December  19, 


1933,  which  withdrew  National  Forest 
System  land  for  the  Bureau  of  Land 
Management's  Powersite  Classification 
Nos.  50  and  280,  are  hereby  revoked 
insofar  as  they  affect  the  following 
described  land: 

Boise  Meridian 

T.  24N.,R.  8E., 
sec.  32.  tract  37. 

The  area  described  contains  6.28  acres  in 
Idaho  County 

2.  At  9  a.m.  on  January  7, 1994.  the 
land  shall  be  opened  to  such  forms  of 
disposition  as  may  by  law  be  made  of 
National  Forest  System  land,  subject  to 
valid  existing  rights,  the  provisions  of 
existing  withdrawals,  other  segregations 
of  record,  and  the  requirements  of 
applicable  law. 

Dated:  .N'ovember  19.  1993. 
Bob  Armstrong, 

Assistant  Secretary  of  the  Interior 
IFR  Doc.  93-29867  Filed  12-7-93;  8:45  am] 
BILLING  CODE  4310-GC-M 


43  CFR  Public  Land  Order  7016 

[MT-930-4210-05;  MTM  81816] 

Jurisdiction  Transfer,  Northern 
Cheyenne  Indian  Reserved  Water 
Rights  Settlement  Act  of  1992; 
Montana 

AGENCY:  Bureau  of  Land  Manageinent. 
Interior. 

ACTION:  Public  land  order. 

SUMMARY:  This  order  transfers  exclusive 
jurisdiction  and  administration  of  the 
surface  and  mineral  estates  of  320  acres 
of  public  lands  fi-om  the  Bureau  of  Land 
Management  to  the  United  States  of 
America,  Bureau  of  Indian  Affairs  in 
trust  for  the  Northern  Cheyenne  Tribe. 
EFFECTIVE  DATE:  December  8,  1993. 
FOR  FURTHER  INFORMATION  CONTACT:  Dee 
L.  Baxter.  BLM  Montana  State  Office. 
P.O.  Box  36800.  Billings.  Montana 
59101,406-255-2943. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  section 
10(e)  of  the  Northern  Cheyenne  Indian 
Reserved  Water  Rights  Settlement  Act  of 
1992.  Public  Law  102-374  (106  Stat. 
1192).  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights  and 
the  terms  of  the  Memorandum  of 
Agreement  dated  July  16,  1993, 
jurisdiction  of  the  surface  and  mineral 
estates  for  the  following  described  lands 
are  hereby  transferred  to  the  Bureau  of 
Indian  Affairs  in  triist  for  the  Northern 
Cheyenne  Tribe: 

Principal  Meridian 

T.  8S.,R40E., 
Sec.  23,  SWV«NEV«.  NViSEV4; 


Sec.  24.  NWV«SWV4; 
Sec.  26,  NViSWfc; 
Sec.  27,  N>/«2SW>/(i. 

The  areas  described  aggregate  320  acrps  in 
Big  Horn  County. 

2.  The  management  of  the  above 
described  surface  and  mineral  estates 
will  be  in  accordance  with  the 
Memorandum  of  Agreement  between 
the  Northern  Cheyenne  Tribe,  the 
Bureau  of  Indian  Affairs,  and  the  Bureau 
of  Land  Management,  dated  July  16. 
19G3. 

Dated.  November  19. 1993. 
Bob  Armstrong, 

Assistant  Secretary' of  the  Interior. 
IFR  Doc.  93-29868  Filed< 2-7-93;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 

♦Families 

45  CFR  Part  400 

Refugee  Resettlement  Program: 
Refugee  Cash  Assistance  and  Refugee 
Medical  Assistance 

AGENCY:  Administration  for  Children 
and  Families  (ACF).  HHS.  Office  of 
Refugee  Resettlement. 
ACTION:  Final  rule. 

SUMMARY:  The  Department  anticipates 
that  adjustments  in  the  eligibility  period 
for  refugee  cash  assistance  (RCA)  and 
refugee  medical  assistance  (RMA)  will 
continue  to  be  necessary  in  future  fiscal 
years  to  accommodate  changing 
appropriation  levels  and  changing 
refugee  flows.  Therefore,  the 
Department  is  amending  current 
regulations  to  estabfish  both  a 
methodology  by  which  the  Office  of 
Refugee  Resettlement  (ORR)  will 
determine  each  year  the  duration  of 
eligibility  for  RCA  and  RMA.  based-on 
available  appropriated  funds  for  the 
year,  and  a  procedure  by  which  a  final 
notice  will  be  published  in  the  Federal 
Register  in  lieu  of  publishing  a 
regulation  each  time  a  change  in  the 
RCA/RMA  eligibility  period  is 
necessitated  by  the  amount  of  funds 
appropriated. 

A  proposed  rule  was  published  in  the 
Federal  Register  on  July  22. 1993  (58  FR 
39181).  Some  clarifications  have  been 
provided  in  this  final  regulation  after 
consideration  of  the  written  comments 
received. 

EFFECTIVE  DATE:  January  7, 1994. 
ADDRESSES:  Office  of  Refugee 
Resettlement,  Administration  for 
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Childran  and  Families.  DBportment  of 
Health  and  Human  Services,  370 
L'Enfant  Promenade  SW.,  6th  Floor, 
Washington,  DC  20447. 
FOR  FURTHER  INFORMATION  CONTACT: 
Toyo  A.  Biddle,  (202)  401-9253. 

SUPPLEMENTARY  WFOfWATION: 

Background 

Current  regulations  at  45  CFR 
400.203(b)  and  400  204(b)  provide  for 
Federal  refagee  funding,  subject  !o  the 
availability  of  hinds  (45  CFR  400.202), 
for  the  Slate-administered  special 
programs  of  refugee  cash  assistance 
(RCA)  and  refugee  medical  assistance 
(RMA)  as  set  forth  in  45  CFR  part  400 
subparts  E  and  G.  RCA.  which  provides 
monthly  cash  assistance  payments  to 
refugees,  and  RMA,  which  provides 
payment  of  hospital  and  medical  bills, 
were  established  to  assist  needy 
refugees  who  do  not  meet  the  - 
categorical  eligibility  requirements  for 
the  programs  of  Aid  to  FamiUes  with 
Dependent  Children  (AFDC), 
Supplemental  Security  Inccone  (SSI)  for 
the  aged,  blind,  and  disabled,  and 
Medicaid. 

Prior  to  1982,  RCA  asd  RMA  were 
available  during  an  eligible  refugee's 
first  36  months  in  the  U.S.  An  interim 
final  rule,  published  March  12, 1982  (47 
FR  10841),  reduced  the  period  to  18 
months,  and  a  final  rule,  published 
August  24, 1988  (53  FR  32222),  further 
reduced  the  eligibility  period  to  12 
months.  Due  to  limited  binds 
appropriated  for  these  programs  in  FY 
1992,  an  emergency  finial  rule  was 
published  on  January  10, 1992  (57  FR 
1114),  further  reducing  the  RCA/RMA 
eligibiUty  period  to  8  months  in  FY 

1992.  On  September  17, 1992  (57  FR 
42896),  an  emergency  fiinal  rule  was 
published  maintaining  the  elig^Mlity 
period  at  8  months  for  FY  1993.  Finally, 
due  to  the  limited  amount  of 
appropriated  funds  available  for  the 
remainder  of  the  fiscal  year,  an 
emergency  final  rule  was  published  on 
March  1, 1993  (58  FR  11793),  reducing 
the  RCA/RMA  eligibility  period  for  the 
remainder  of  FY  1993  to  5  months. 
Subsequently,  on  Mardi  31, 1993,  based 
on  the  Department's  intent  to  seek 
supplemental  funding  during  FY  1993 
to  enable  the  RCA/RMA  eligibility 
period  to  be  maintained  at  8  months  for 
the  remainder  of  FY  1993,  the  regulation 
establishing  a  5-month  RCA/RMA 
eligilnlity  period  was  withdra'iwn  (38  FR 
16777).  An  emergency  final  rule  was 
pubhshed  simultaneously  to  reduce  the 
RCA/RMA  eligibility  period  from  8 
months  to  3  months,  effective  June  1. 

1993,  in  the  event  that  the  Department 
was  not  successful  in  obtaining 


supplemantal  funding.  Subaequamtly,  a 
rule  delaying  the  effective  date  of  thie  3^ 
month  rule  to  August  1. 1993,  was 
published  on  May  25. 1993 158  FR 
29981),  based  on  the  availability  of 
additional  funds  for  the  RCVRM.\ 
program  due  to  a  lower  level  of  FY  1993 
funding  needed  for  the  matching  grant 
program  than  was  first  estimated  and 
the  fact  that  more  recent  RCA-I^MA  data 
indicated  a  lower  per  capita  cost  than 
originally  estimated.  Finally  the  3- 
month  rule  was  withdrawm  on  ^ily  30, 
1993  (58  FR  40754),  based  on  the 
Department's  determination  that 
sufficient  funds  were  available  to 
continue  the  8-month  RCA/RMA 
eligibility  period  for  the  remainder  of 
FY  1993  due  to  the  enactment  of  F*ubhc 
Law  No.  103-50  on  July  2,  1993,  which 
allows  refugee  fundb  tor  FY  1992  to  be 
used  for  costs  of  assistance  and  services 
in  FY  1993. 

On  September  1. 1993.  an  emergency 
final  rule  was  pubUshed  (58  FR  46089) 
to  maintain  the  RCA/RMA  eligibility 
period  at  8  months  in  FY  1994.  This 
regulatory  action  was  taken  in 
anticipation  that  FY  1994 
appropriations  for  the  refugee  program 
will  not  be  sufficient  to  sustain  an 
ehgibility  period  greater  than  8  months. 
In  the  absence  of  this  emergencv  rule, 
the  RCA/RMA  ehgibility  period  would 
have  reverted  to  a  12-month  period  as 
of  Oetober  1,1983. 

Discussion  of  Changes 

No  substantive  changes  have  been 
made  in  this  final  rule,  as  compared 
with  the  proposed  rule  published  on 
July  22, 1993.  Clarification  is  provided 
on  various  aspects  of  th»  mediedology 
and  process  to  be  used  in  making 
determination  of  the  time-eligibiHty 
period  for  RCA  and  RMA.  These 
clarifications  are  provided  in  the 
Discussion  of  Comments  section,  and 
some  clarifying  changes  have  been  made 
to  the  rule  itself. 

Description  of  the  Regulation 

This  rule  removes  from  45  CFR  part 
400  all  references  to  a  specific  dtiration 
of  eUgibihty  for  RCA  and  RMA  and 
estabUsbes  a  methodology  by  which  the 
Office  of  Refugee  Resettlement  will 
determine  the  duration  of  eligibility  for 
RCA  and  RMA,  based  on  available 
appropriated  funds.  The  Director  of 
ORR  will  make  a  determination  of  the 
ehgibility  period  each  year  as  soon  as 
possible  after  hands  are  appropriated  for 
the  refugee  program,  and  also  at 
subsequent  points  during  the  fiscal  year, 
only  if  necessary,  based  on  updated 
information  on  refugee  flows  and  State 
reports  on  receipt  of  assistance  and 
expendittires.  The  eligibility  period  in 


effect  at  the  dose  of  FY  1993  will 
continue  to  remain  in  effect  until  the 
Director  detwmines  that  the  ebgibiiity 
period  needs  to  be  changed  based  on  the 
methodology  described  in. this 
regulatioli'fo'accommodate  the  level  of 
funds  apgropriated  by  Congress. 
Currently,  cash  and  medical  assistant^e 
are  provided  under  the  line  item  for 
Transitional  and  Medical  Services 
(TAMS).  which  also  provides  fur^ds  for 
State  administrative  costs,  the 
unaccompanied  minors  program,  and 
the  voluntary  agency  matching  giant 
program.  In  making  a  determination,  the 
Director  will  first  subtract  from  the 
amount  available  for  TAMS  under  the 
appropriation,  the  anticipated  costs  of 
the  unaccompanied  minors  program,  the 
matching  grant  program,  and  any  other 
program  component  that  is  designated 
by  Congress  in  the  TAMS  line  item  in 
the  future,  other  than  the  RC/URMA 
program  and  State  administration.  If,  in 
the  future,  the  TAMS  line  item  is 
replaced  by  another  lir>e  item  that 
includes  the  RCA/RM.A  program  and 
State  administration,  the  Director  will 
subtract  from  the  amoimt  available  for 
that  line  item  the  anticipi^ed  costs  ol 
other  program  components  that  are 
designated  by  Congress  in  the  hne  item, 
other  than  the  RCA/RMA  program  and 
State  administration.  The  Director  then 
will  apply  the  methodology  to 
determine  the  duration  of  RCVRMa 
eligibiUty  to  be  provided  based  on  the 
balance  of  appropriated  funds  avail^le. 
If  the  Director  determines  that  the 
period  of  $  eligibility  needs  to  be 
changed  from  the  eligibility  period  in 
effect  at  the  time,  ORR  will  publish  a 
notice  in  the  Federal  Register, 
armouncing  the  new  period  of  RCA/ 
RMA  el^bihty  and  the  effective  date 
for  implementing  the  new  eligibility 
period.  States  will  be  given  as  much 
notice  as  available  funds  will  allow 
without  resulting  in  a  further  reduction 
in  the  eligibility  period.  A4  a  minimum, 
States  will  be  given  30  days*  notice. 

Methodology  for  Determining  RCA/RMA 
Eligibibty  Period 

The  methodology  described  below 
applies  only  to  the  determination  of  the 
RCA/RMA  eligibility  period.  The 
methodology  will  be  applied  to  various 
RCA/RMA  time-eligibltity  periods  in 
order  to  determine  the  time-eligibilify 
period  which  provides  tCie  most  n^umber 
of  months  within  the  funds 
appropriated  for  the  fiscal  year.  The 
Federal  government  is  prohibited  from 
obUgating  more  funds  than  are 
appropriated. 

'The  method  to  be  used  to  determine 
the  RCA/RMA  ehgibihty  period  will 
include  the  following  steps: 
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1.  The  time-eUgible  population  for  the 
projected  fiscal  year  will  he  estimated 
on  the  basis  of  the  refugee  admissions 
ceiling  estabUshed  by  the  President  for 
that  fiscal  year  and  the  anticipated 
arrival  of  other  persons  eligible  for 
refugee  assistance,  to  the  extent  that 
data  on  these  persons  are  available.  The 
anticipated  pattern  of  refugee  flow  for 
the  projected  fiscal  year  will  be 
estimated  based  on  the  best  historical 
and  current  refugee  flow  information 
that  will  most  accurately  forecast  the 
refugee  flow  for  the  fiscal  year.  These 
arrival  figures  then  will  be  used  to 
determine  the  time-eligible  population 
for  a  given  duration  of  RCA/RMA 
benefits. ' 

2.  The  average  annual  number  of  RCA 
and  RMA  recipients  will  be  determined 
by  multiplying  the  estimated  time- 
eligible  population  estabUshed  in  step  1 
by  the  estimated  RCA  and  RMA 
participation  rates.  The  RMA 
participation  rate  will  take  into  accoimt 
both  RCA  recipients,  who  are  also 
eligible  for  RMA.  and  RMA-only 
recipients.  The  appropriate 
participation  rates  for  various  RCA/ 
RMA  time-eUgibility  periods  are  derived 
from  recipient  data  from  quarterly 
performance  reports  submitted  by  States 
for  the  most  recent  4  quarters  for  which 
reports  are  avsulable. 

3.  The  average  annual  per  recipient 
cost  for  RCA  and  RMA  will  be  estimated 
separately,  based  on  estimated  per 
recipient  costs  for  the  most  recent  fiscal 
year,  using  available  data,  and  inflated 
for  the  projected  fiscal  year  using 
projected  increases  in  per  capita  AFDC 
cash  assistance  costs  for  RCA  and  per 
capita  AFDC  Medicaid  costs  for  RMA. 

4.  The  expected  average  annual 
number  of  RCA  recipients  will  be 
multiplied  by  the  expected  RCA  per 
recipient  cost  to  derive  estimated  RCA 
costs.  The  expected  average  annual 
number  of  RMA  recipients  will  be 
multipUed  by  the  expected  RMA  per 
recipient  cost  to  derive  estimated  RMA 
costs. 

5.  State  administrative  costs  for  the 
projected  fiscal  year  for  all  States  in  the 
aggregate  will  be  estimated  based  on 
total  actual  allowable  expenditures  for 
State  administration  for  the  most  recent 
fiscal  year.  The  variable  portion  of 
administrative  costs  will  be  adjusted  for 
anticipated  changes  in  program 
participation  and  inflated  by  the 
Consumer  Price  Index  (CPI)  for  all  items 
as  estimated  by  the  Office  of 
Management  and  Budget  (OMB).  The 
fixed  portion  of  administrative  costs 
will  be  adjusted  by  the  CPI  inflator  only. 

6.  The  total  estimated  costs  for  the 
projected  fiscal  year  will  equal  the 
combined  estimated  costs  for  RCA, 


RMA.  and  State  administration  as 
calculated  in  steps  1  through  5. 

ORR  viill  notify  States  of  the  duration 
of  the  eligibility  period  through  a  notice 
pubUshed  in  the  Federal  Register  if  the 
RCA/RMA  eUgibiUty  period  for  the 
fiscal  year  must  be  changed  from  the 
RCA/RMA  eligibiUty  period  in  effect  at 
that  time. 

The  following  example,  using 
hypothetical  data.  iUustrates  how  the 
methodology  v«ll  work: 

1.  Suppose  that  the  refugee 
admissions  ceiling  for  FY  1994  is 
established  at  1.000  and.  based  on 
available  data,  it  is  determined  that  an 
additional  200  persons  eligible  for 
refugee  assistance  are  expected  to  arrive, 
resulting  in  a  total  expected  arrival 
population  of  1.2Q0.  Suppose  that  the 
same  number.  1.200.  arrived  in  the 
previous  fiscal  year  (FY  1993).  Based  on 
an  examination  of  the  refugee  flow  fi'om 
the  previous  year,  suppose  it  is 
determined  that  the  monthly  flow  in  the 
projected  fiscal  year  will  be  the  same  as 
in  the  previous  fiscal  year,  with  the 
monthly  arrivals  for  both  years  as 
follows: 


Arrivals 

FY  1994  8- 
month  time- 
eligible  pop- 
ulation 

M/VR93  

APR93 

MAY93 

107 
87 
87 
92 
93 
110 
158 

JUN93  

JUL93  

AUG93 

SEP93  

734 

CX;T93 

65 
92 

124 
90 
95 

107 
87 
87 
92 
93 

110 

158 

799 

NOV93 

784 

DEC93 

821 

JAN94  

624 

FEB94  

827 

M/^94  

841 

APR94  

MAY94 

JUN94  

JUL94  

AUG94 

818 
747 
774 
775 
761 

SEP94  

829 

Total 

1.200 

9,600 

Average  time-ellgit)le:  800. 

Assuming  that  the  RCA/RMA  time- 
eUgibiUty  period  is  8  months,  the  time- 
eligible  population  in  October  would  be 
the  arrivals  in  October,  plus  refugees 
who  arrived  in  the  previous  7  months 
(March-September).  The  time-eligible 
population  in  October  would  be  799 
refiigees.  The  time-eUgible  population 
for  each  month  in  the  fiscal  year  would 
be  determined  in  the  same  manner  as 
for  October  and  then  averaged  across  all 


months,  for  an  average  of  800  in  this 
example. 

2.  Based  on  an  ^^camination  of  RCA 
and  RMA  participation  rates  in  the  most 
recent  4  quarters  for  which  State 
performance  reports  are  available, 
suppose  it  is  estimated  that  for  an  8-   " 
month  ehgibility  period.  35%  of  the 
time-eligible  population  will  receive 
RCA  benefits  and  50%  wiU  receive 
RMA  benefits.  (The  RMA  participation 
rate  includes  refugees  receiving  both 
RCA  and  RMA  and  refugees  receiving 
RMA  only.)  The  figure  of  800 
determined  in  Step  1  is  then  multiplied 
by  the  RCA  participation  rate  of  35%  for 
a  total  of  280  RCA  reqipients  and  by  the 
RMA  participation  rateuof  50%  for  a 
total  of  400  RMA  recipients.  These 
figures  reflect  the  average  annual 
number  of  RCA  and  RMA  recipients. 

3.  If.  in  the  previous  fiscal  year,  the 
average  annual  RCA  cost  per  recipient 
was  $1,000  and  the  average  annual  RMA 
cost  per  recipient  was  $1,500.  we  would 
expect  the  average  RCA  cost  per 
recipient  to  be  $1,020  for  the  projected 
year  (assuming  a  2%  increase  in  per 
capita  AFDC  costs),  while  the  average 
RMA  cost  per  recipient  would  be 
expected  to  be  $1,680  (assuming  a  12% 
increase  in  per  capita  AFDC  Medicaid 
costs). 

4.  Total  RCA  costs  would  equal  the 
number  of  recipients  (280)  miiltipUed 
by  the  per  recipient  cost  ($1,020), 
equaling  $285,600.  Total  RMA  costs 
would  equal  the  number  of  recipients 
(400)  multipUed  by  the  per  recipient 
cost  ($1,680),  equaUng  $672,000. 

5.  State  administrative  costs  for  all 
States  in  the  aggregate  would  be 
projected  from  the  most  recent  fiscal 
year,  adjusted  for  inflation,  assuming 
there  were  no  changes  in  the  number  of 
RCA/RMA  recipients  which  could  be 
expected  to  afiect  the  variable  portion  of 
administrative  costs.  Suppose  that  last 
year  actual  allowable  administrative 
costs  were  $250,000.  Also  suppose  that 
OMB's  CPI  rate  is  4%.  Therefore,  we 
would  expect  administrative  costs  to 
equal  $250,000  times  1.04,  totalling 
$260,000. 

6.  'Total  costs  woidd  equal  the  sum  of 
$285,600  for  RCA,  $672,000  for  RMA, 
and  $260,000  for  administrative  costs, 
equaling  $1,217,600. 

Suppose  the  appropriation  level  for 
TAMS  is  $1,955,000.  the  anticipated 
costs  of  the  unaccompanied  minors 
program  are  $290,000,  and  the  costs  of 
the  matching  grant  program  are 
expected  to  be  $390,000.  Therefore, 
appropriated  funds  available  for  RCA, 
RMA,  and  State  administrative  costs 
would  equal  $1,275,000.  after  the  costs 
of  the  unaccompanied  minors  program 
and  the  matching  grant  program  are 
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deducted  from  Iha  amount  available  foe 
T,\MS  under  the  appropriation. 
Suppose,  using  the  matnodology 
described  above,  the  cost  of  a  Q-RKmtli 
RCA/RMA  eli^bility  period  was 
estimated  to  be  $1^90,000,  thus  *" 

exceeding  the  level  of  available 
appropriated  funds  Cor  RCA.  RMA.  and 
State  administrative  costs.  Based  on 
these  astimatea.  the  Director  would 
determine  that  an  8-month  time- 
eligibility  period  would  provide  the 
most  number  of  months  of  bensfits 
without  incurring  a  shortfiall  in  binds 
for  the  fiscal  year. 

Consistent  with  the  preceding  actions, 
45  CFR  400.2.  400.60(bJ.  400.1Q0(b).  and 
subject  J  are  amended. 

Discuanon  of  Cdauncnta  Racervad 

Forty-six  letters  of  comment  were 
received  in  response  to  the  notice  of 
proposed  rulemaking  published  in  the 
Federal  Registar  on  July  22. 1993.  The 
commenters  included  State  and  local 
governments,  national  and  local 
voluntary  agencies,  refugee  mutual 
assistance  associations,  advocacy 
organizations,  and  refugee  service 
providers.  These  comments  were  taken 
into  consideration  in  the  development 
of  this  final  rule. 

Forty-five  of  tibe  commentws 
expressed  opposition  to  the  proposed 
rule;  one  commenter  commended  ORR 
for  trying  to  improve  the  process. 
Eighteen  commenters  recommended 
withdrawal  or  postponem«it  of  the  rule 
to  allow  more  time  to  consider  the 
issues. 

The  comments  axe  summarized  briow 
and  are  followed  in  each  case  by  the 
Department's  response. 

General  Coaunents 

Comment:  hfine  commenters  fblt  that 
ORR  should  play  a  strong  leadership 
rale  in  advocating  for  a  reasonable 
period  of  eligibiUty  for  cash  and 
medical  assistanco  to  refugees  instead  of 
simply  establishing  a  process  for  making 
automatic  adjustments  to  the  eligilxtity 
period  to  acconunodate  budget 
constraints.  One  commenter  expressed 
concern  that  this  rule  will  send  the 
message  that  thare  is  bo  minimum 
period  roquired  to  help  refugees  become 
self-sufficient  in  this  country  and  that 
this  message  will  diminish  the 
Department's  ability  to  advocate  for  an 
adequate  period  of  support. 

Response:  This  regulation  m  no  way 
is  intended  to  suggest  that  ORR  will  not 
advocate  for  a  reasonable  period  of 
eligibility  for  refugee  cash  and  medical 
assistance.  We  are  conumtted  to  paying 
an  active  leadership  role  ia  aasuring 
that  refugees  who  are  not  categorically 
eligible  Ua  other  public  »»wijtfaDc» 


programs  are  provided  an  adequate 
period  of  support  thai  alktu's  sufficient 
time  Cor  these  refugees  to  became 
employed  and  self-supportieg.  It  is 
important  to  make  the  distinction, 
however,  that  the  appropriate  and 
crucial  time  to  advocate  for  sufficient 
resources  for  the  refugee  program  is 
during  the  annual  appropriations 
process,  before  Congress  makes 
decisions  on  appropriation  levels  for  the 
coming  fiscal  year.  ORR  vdll  continue  to 
seek  adequate  resources  fior  the  refugee 
program  in  general  and  smeafically  to 
ensure  that  a  stable  RCA/RMA 
eligibility  period  is  maintained.  ORR's 
efforts  during  the  annual  appropriations 
process  wifl  not  be  diminished  or 
affected  in  any  way  by  this  regulation. 
Once  the  appropriations  process  is 
completed,  however,  and  Congress  has 
made  its  decision  regarding 
appropriations  for  the  refugee  program, 
then  ORR's  task  changes  from  advocacy 
to  managing  the  program  as  effectively 
as  possible  within  the  resource  level 
provided  by  Congress.  An  essential  jiart 
of  this  task  is  to  determine  as  quickly 
and  as  accurately  as  possible  what  i&  tile 
maximum  period  of  RCA/RMA 
eligibility  tnat  the  appropriated  funds 
will  bear,  to  determine  whether  a 
change  in  the  eligibility  f)eriod  is 
necessary,  and  to  communicate  this 
determinatioQ  to  States  and  other 
participants  in  the  refugee  program  with 
as  mu(^  advance  notice  as  possible.  It 
is  this  task  that  this  regulation 
addresses. 

We  do  not  agree  that  by  removing 
references  to  a  specific  RCVRMA  time- 
eligibility  period  in  the  regulation,  ORR 
will  be  sending  a  message  that  there  is 
no  minimum  time  required  by  most 
mfngees.  We  will  use  the  budget  procesa 
each  year  to  cmvey  the  message  that  a 
reaionable  minimum  duration  of 
assistance  needs  to  be  maintained  for 
refugees. 

Comment:  Several  commenters 
expressed  concern  that  use  of  the 
proposed  methodology  would  result  in 
a  lessened  interest  in  seeking  alternative 
solutions  to  a  reduced  eligibility  period, 
such  as  supplemental  funding  or  a 
reprogramming  of  funds.  Two 
commenters  feh  that  an  automatic 
adjustment  process  should  not  take  the 
place  of  thoughtful  planning  and 
management.  Two  commenters  were 
coruremed  that  this  regulation  would 
institutionaliie  a  preference  for  benefit 
reductions.  One  commenter  feh  that 
other  changes  such  as  a  reduction  in  the 
Federal  reimbursement  rate  to  States, 
rather  than  a  reduction  in  eligibility 
period,  should  be  made  to  accommodate 
decreasing  appropriations  in  order  to 
avoid  pkctag  the  btudao  on  re^ees. 


Another  commeBtoi  suggested  that  ORR 
shottld  consider  the  alternative  oi 
awacding  funds  far  cash,  medical,  and 
adsainistrative  (CMA>  costs  to  States  on 
a  formula  grant  basis,  based  on  a  12- 
month  eU^le  population.  The 
commenter  suggested  that  this  approach 
wottld  mabie  States  to  have  the 
flexibility  to  utilize  available  funds  in  a 
manner  most  appropriate  and  cost- 
effective  for  each  State.  It  wouki  allow 
States  to  engage  in  innovative 
programming  and  would  rev»ard 
programs  that  successfully  leverage 
mainstream  resources  and/or  achieve 
the  goal  of  early  8elf-suffici«K:y. 

One  commenter  recommended  that 
ORR  form  a  workgroup  that  includes 
State  Coordinators,  voliintary  agemdes, 
MAAs,  and  local  governments  to 
explore  alternative  methods  for  deahng 
with  changes  in  funding. 

Hespomte:  The  process  presented  in 
this  regulation  is  not  meant  to,  and  will 
not.  replace  thoughtful  planning  and 
management  on  the  part  of  ORR.  If  the 
level  of  appropriated  funds  is  not 
sufficient  to  maintain  the  eligibility 
period  m  effect  at  the  time,  ORR  will 
explore  possible  alternatives  before 
reducing  the  eligibility  period.  We  wish, 
to  assure  commenters  that  this 
regulation  will  not  institutionalize  a 
preference  for  benefit  reductions. 

Regarding  the  issue  of  changing  the 
reimbursement  rale,  the  taw  governing 
the  refugee  pragrara  would  bave  to  be 
amended  to  allow  a  change  in  the 
reimbursement  rate  to  States  for  refugee 
cash  and  medical  assi^anca.  See  ft 
use.  1522ie)(l)w 

The  idea  of  CMA  forravkla  grants  to 
States  in  lieu  of  the  current 
reimbursement  arrangement  is  an  idea 
that  ORR  preliminerily  explored  with  a 
workgroup  of  States  a  few  years  ago. 
This  concept,  as  well  as  other  ideas,  a.ns 
worth  exploring  further.  This  regulation 
does  not  preclude  continued 
consideration  by  ORR  of  these  kinds  of 
options.  The  idea  of  forming  a 
workgroup  to  discuss  alternative  ways 
of  handhng  changes  in  funding  is  one  of 
many  options  that  we  may  consider  in 
the  coming  year. 

Comment:  Two  commenters  stressed 
the  importance  of  tying  refugee  funding 
to  the  number  of  refugee  admissions 
approved  for  the  U.S.  instead  of  trying 
the  time-eligibility  period  to  the 
appropri^on  level. 

Response.  We  agree  that 
appropriation  lev^s  should  be  related  to 
the  anticipated  number  of  refugee 
admissicme.  The  Department's  budget 
request  for  FY  1994  proposed  funding 
estimated  to  be  sufficient  to  maintain  mi 
8-month  RCA/RMA  eligibility  period  for 


a  projected  122,000  in  refugee 
admissions. 

Comment:  One  commenter  considered 
the  proposed  regulation  to  constitute  a 
major  departure  from  Congressional 
intent  and  recommended  as  such  that 
the  proposal  be  considered  during  the 
reauthorizingprocess  in  1995. 

flesponse.- Tnis  regulation  does  not 
represent  a  departure  from 
Congressional  intent.  The  procedure 
described  in  this  regulation  is  simply  a 
change  in  mechanics,  only  changing  the 
notificetion  procedure  from  a  regulation 
to  a  Federal  Register  notice  based  on  a 
regulation.  The  process  to  be  used  to 
determine  the  maximum  eligibility 
period  that  appropriated  fjnds  can 
cover  is  similar  to  the  process  that  ORR 
has  previously  used  whether  issuing  an 
emergency  final  rule  to  announce  a 
change  in  eligibility  period  or 
publishing  a  notice  in  the  Federal 
Register.  The  only  change  is  that  the 
methodology  that  will  be  used  is  a  more 
refined  and,  therefore,  more  accurate, 
version  of  the  methodology-  that  ORR 
has  used  in  the  past.  In  addition,  this 
regulation  makes  public  the 
methodology  to  be  used.  Heretofore,  the 
methodology  was  not  available  to  the 
public. 

Comment:  Two  commenters  felt  that 
by  allowing  ORR  to  determine  the 
duration  of  RCA/RMA.  the  decision 
making  process  would  be  taken  away 
from  Congress. 

Response:  The  Congressional  decision 
making  process  would  in  no  way  be 
affected  by  the  methodology.  Decisions 
on  appropriation  levels  for  the  refugee 
program  will  continue  to  be  made  by 
Congress.  ORR  would  simply  continue 
to  determine  the  eligibility  period  that 
the  appropriated  funds  would  be  able  to 
supports 

Comment:  Two  commenters  felt  that 
the  proposed  regulation  would  provide 
ORR  with  the  mechanism  for  phasing 
out  the  RCA/RMA  program. 

Response:  This  regulation  does  not 
give  ORR  the  means  to  phase  out  the 
RCA/RMA  program.  The  procedure 
established  by  this  regulation  can  only 
be  used  when  ORR  changes  the  duration 
of  RC^/RMA  to  accommodate  the 
appropriation  level  set  by  Congress.  If 
ORR  decides  to  reduce  RCA/RMA 
coverage  as  a  matter  of  policy,  rather 
than  as  an  accommodation  to  available 
appropriated  funds,  ORR  would  be 
required  to  publish  a  notice  of  proposed 
rulemaking  for  public  comment, 
followed  by  publication  of  a  final  rule, 
in  accordance  with  the  requirements  of 
the  Administrative  Procedure  Act 
(APA).  Similarly,  in  order  to  phase  out 
or  terminate  the  RCA/RMA  program. 
ORR  would  be  requiriad  to  publish  a 


notice  of  proposed  rulemaking  for 
public  comment,  in  accordance  with 
APA  requirements,  before  issuing  a  final 
rule. 

Comment:  Four  commenters 
expressed  concern  that  this  regulation 
allows  ORR  to  further  shift  the  burden 
of  cash  and  medical  assistance  from  the 
Federal  government  to  States,  local 
governments,  and  voluntary  agencies. 
Response:  This  regulation  does  not 
give  ORR  authority  to  shift  costs  to  the 
State  and  local  level.  Such  shifts  are  a 
function  of  the  level  of  Congressional 
appropriations. 

Comment:  Nine  commenters 
expressed  concern  about  losing  the 
opportunity  fo^ublic  comment 
whenever  the  eligibility  period  is 
decreased.  The  commenters  felt  that  it  is 
important  to  retain  the  public  comment 
period  to  assure  that  changes  in  the 
program  will  not  occur  routinely. 
Sixteen  commenters  expressed  the  view 
that  the  proposed  methodology  would 
circumvent  the  notice  and  public 
comment  requirements  of  the 
Administrative  Procedure  Act  (.\PA). 
Two  commenters  argued  that  the 
eligibility  period  is  a  substantive  rule 
which  must  be  promulgated  in 
accordance  with  APA  requirements. 
Response:  Whenever  appropriated 
funds  have  been  insufficient  to  support 
the  RCA/RMA  eligibility  period  in  effect 
at  the  time,  the  Department  has 
published  an  emei^ency  final  rule, 
without  opportunity  for  public 
comment,  to  put  into  effect  the  new 
eligibility  period  as  quickly  as  possible 
in  order  to  avoid  a  further  reduction  in 
duration.  The  use  of  this  procedure 
under  these  circumstances  is  in 
compliance  with  APA  requirements.  See 
5  U.S.C.  553(b)[B).  An  opportunity  for 
public  comment  was  not  available, 
therefore,  when  the  RCVRMA 
eligibility  period  was  either  reduced  or 
maintained  at  the  same  level  by  final 
regulation  on  January  10, 1992, 
September  17. 1992.  March  1. 1993, 
March  31, 1993.  and  September  1, 1993. 
The  recent  notice  of  proposed 
rulemaking  published  on  July  22. 1993. 
however,  did  provide  an  opportimity  for 
public  comment  on  the  proposed 
methodology.  This  opportimity  is  not 
provided  under  the  emergency  final  rule 
process.  Thus  the  public  gained  an 
opportimity  for  public  comment  rather 
than  losing  it.  We  beUeve  that  the 
proposed  regulation  is  a  more  desirable 
method  to  use  because  it  allows  the 
public  to  comment  on  the  methodology 
to  be  used  in  determining  eligibihty 
periods. 

With  respect  to  whether  the  eligibility 
period  is  a  substantive  rule,  while  the 
Administrative  Procedure  Act  requires 


that  an  agency  pubUsh  substantive  rules 
for  notice  and  coiiiment.  an  agency  is 
not  required  to  pubUsh  "interpretative 
rules,  general  statements  of  policy,  or 
rules  of  agency  organization,  procedure, 
or  practice"  for  notice  and  comment. 
See  5  U.S.C.  553(b)(A).  The 
methodology  contained  in  the 
regulation  that  the  Department 
pubhshed  for  public  comment  is  a 
substantive  rule  which  will  determine 
the  eligibility  period  for  RCA/RMA 
based  on  the  level  of  funds  appropriated 
by  Congress.  Because  the  Department 
has  agreed  to  be  bound  by  this 
methodo'ogy,  the  actual  determination 
of  the  eligibility  perio^^ursuant  to  that 
methodology  is  an  inter{)retative  rule, 
which  need  not  be  published  for  notice 
and  comment. 

Comment:  Thirteen  commenters 
recommended  withdrawal  of  the  notice 
of  proposed  rulemaking  or 
postponement  of  a  final  rule  until  the 
findings  of  the  General  Accounting 
Office  (GAO)  study  regarding  the 
vahdity  of  ORR's  methodology  for 
determining  the  RCA/RMA  eligibility 
period  are  published  and  reviewed. 
Seven  commenters  felt  that  it  is 
premature  to  issue  a  final  rule  before  the 
GAO  report  is  made  final  and  before 
efforts  initiated  by  the  Department  and 
ORR  to  work  with  States  and  other  key 
parties  regarding  a  forecasting  model  are 
completed. 

Response:  We  have  not  yet  received 
the  GAO  report.  When  we  do  receive  the 
report,  we  will  take  into  consideration 
any  recommendations  that  GAO  makes 
for  improving  the  methodology.  We 
have  no  reason  to  believe,  hovvever, 
based  on  a  preliminary  briefing  by  GAO 
of  its  findings  several  months  ago.  that 
this  report  will  necessitate  any  major 
revisions  of  the  proposed  methodology. 

Comment:  Twenty  commenters 
expressed  concern  regarding  the 
possibility  of  fiequent  changes  in  the 
eligibility  period.  Six  commenters  felt 
that  the  potential  for  frequent  changes 
in  the  eligibility  period  would  affect  the 
ability  of  States  and  voluntary  agencies 
to  assist  refugees  to  become  self- 
sufficient.  Ten  commenters  felt  that 
fluctuations  in  eligibility  would  place 
refugees  at  risk  and  would  cause 
confusion  and  a  bureaucratic  nightmare 
for  States  and  service  providers.  Two 
commenters  suggested  that  fluctuations 
in  the  ehgibility  period  could 
discourage  small  and  medium  States 
ft-om  continued  participation  in  the 
refugee  program. 

Four  commenters  recommended  that 
changes  in  the  RCA/RMA  eligibility 
period  necessitated  by  the  level  of 
appropriated  funds  should  be  limited  to 
no  more  than  one  change  per  year,  at  the 
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beginning  of  the  fiscal  year.  One 
commenter,questioned  the  need  for 
redeterminations  during  the  year.  One 
commenter  recommended  that  the 
language  authorizing  the  Director  to    "^ 
make  determinations  at  subsequent 
points  diuing  the  fiscal  year  be  deleted. 

Response:V/e  also  wish  to  avoid 
frequent  changes  in  the  RCA/RMA 
eligibility  period.  We  agree  with  the 
commenters  that  constant  fluctuations 
in  the  eligibility  period  will  result  in  an 
untenable  situation  for  all  concerned. 
We  are  interested  in  maintaining  a 
stable  eligibility  period.  When  a  change 
is  necessary,  we  anticipate  making  only 
one  determination  at  or  near  the 
beginning  of  the  fiscal  year  as  soon  as 
the  appropriation  level  is  known.  If  the 
determination  indicates  sufficient  funds 
to  maintain  the  current  eligibihty 
period,  we  will  make  no  change.  If  the 
determination  indicates  insufficient 
funds,  but  alternatives  are  found  to 
cover  the  additional  cost,  no  change  will 
be  made.  Once  the  Director  determines, 
however,  that  a  change  must  be  made, 
the  appropriate  notification  will  be 
made  quickly.  We  do  not  expect  to  have 
to  make  other  determinations  and 
changes  during  the  fiscal  year  unless 
they  are  clearly  necessary  to  enable 
States  to  avoid  shortfalls.  As  an 
example,  an  emergency  resettlement  of 
a  substantial  niunber  of  unexpected 
refugees,  which  could  not  be  predicted 
in  advance,  might  occxu  which  would 
necessitate  a  change  in  ehgibility  period 
in  order  to  avoid  a  shortfall,  if 
additional  funding  is  not  available. 

Comment:  Six  commenters 
questioned  how  ORR  would  deal  with 
unexpected  arrivals  during  the  year. 
One  commenter  pointed  out  that  a 
redetermination  of  the  eligibility  period 
would  not  provide  the  necessary 
resources  to  accommodate  the  extra 
arrivals.  Two  commenters  suggested 
that  ORR  consider  establishing  a 
domestic  emergenc>'  fund,  similar  to  the 
Department  of  State's  emergency  fund, 
as  a  way  to  accommodate  emergency 
arrivals. 

flesponse.  ORR  will  explore  possible 
alternatives  before  reducing  the 
eligibility  period  as  a  result  of 
additional  arrivals.  The  Administration 
always  has  the  discretion  to  seek 
additional  funds  or  to  pursue  other 
solutions  in  response  to  an  emergency 
situation.  The  concept  of  a  domestic 
emergency  fund  is  certainly  an  idea 
worth  considering,  but  would  require 
new  legislation  to  authorize  it. 

Comment:  Five  commenters  noted 
that  the  methodology  does  not  include 
or  mention  reimbursement  of  the  States' 
share  of  the  costs  for  refugees  in  the 
categorical  public  assistance  programs 


such  as  Aid  to  Families  with  Dependent 
Children  (AFDC).  The  commenters 
expressed  concern  that  the  absence  of 
any  reference  to  the  categorical 
programs  in  the  proposed  regulation 
implied  that  ORR  intends  to  officially 
eliminate  the  possibility  of 
reimbursement  for  these  programs. 

Response:  The  lack  of  reference  in  the 
regulation  to  reimbursement  for 
categorical  program  costs  is  not  meant 
to  imply  that  ORR  intends  to  eliminate 
the  possibility  of  reimbiu'sement  for 
these  programs.  We  did  not  include 
these  program  costs  in  the  methodology 
because  we  believe  it  is  highly  unlikely 
that  the  refugee  prograi^will  enjoy  a 
funding  level  in  the  foreseeable  future 
that  will  enable  ORR  to  reimburse  States 
for  their  share  of  categorical  public 
assistance  costs  for  refugees.  ORR  has 
not  had  sufficient  funds  to  reimburse 
States  for  any  portion  of  their 
categorical  program  costs  since  FY  1990. 

Comments  on  the  Methodology 

Comment:  Eight  commenters 
questioned  the  accuracy  of  the  proposed 
methodology.  Three  of  the  commenters 
noted  that  a  similar  methodology  was 
used  to  prepare  materials  for  submission 
to  the  Federal  District  Court  in  Seattle 
in  the  case  of  Nguyen  versus  Shalala, 
No.  C92-1867WD.  in  December  1992 
and  that  these  calcidations  proved 
incorrect,  indicating  that  the 
methodology  used  was  not  reUable.  Five 
of  the  commenters  questioned  whether 
the  proposed  methodology  is  the  same 
as  the  methodology  used  in  FY  1990 
which  failed  to  predict  a  shortfall,  in  FY 

1992  when  a  surplus  resulted,  or  in  FY 

1993  when  various  time-eligibility 
periods  were  established  and 
withdrawn.  Five  commenters  felt  that  it 
was  not  clear  whether  the  proposed 
methodology  is  a  new  methodology 
whose  accxiracy  has  been  tested  on  past 
data  or  whether  the  methodology  is  the 
same  one  that  ORR  has  used  in  past 
years.  One  conunenter  suggested  that  an 
example  that  uses  actual  figures  would 
be  more  credible  than  the  hypothetical 
example  used  in  the  NPRM.  One 
commenter  indicated  that  if  the 
methodology  is  the  same  one  used  in 
past  years,  the  commenter  applauds 
ORR  for  making  it  public. 

Response:  The  methodology  is  a  more 
refined  version  of  the  methodology  used 
in  the  past.  The  methodology  includes 
CubanyHaitian  entrants  in  the  projected 
time-eligible  population;  the  old 
methodology  did  not  include  Cuban/ 
Haitian  entrants.  In  addition,  we  are 
now  able  to  monitor  the  number  of 
RMA-only  cases  as  a  result  of  the 
availability  of  more  data  on  these  cases 
and  are  including  these  cases  in  a 


determination  of  the  RMA  participation 
rate.  The  methodology  used  in  past 
years  was  not  able  to  factor  in  a  precise 
coimt  of  RMA-only  cases. 

Reg{udi;ig  the  methodology  used 
througnout  FY  1993  and  in  the  Nguyen 
versus  Shalala  case,  the  methodology 
did  not  result  in  incorrect  calculations. 
The  change  in  calculations  resulted 
from  tlie  continued  use  of  more  current 
State  expenditure  data  as  they  became 
available.  In  addition,  the  agency's 
actions  to  withdraw  the  5-month 
eligibility  period  rule  which  was  to  go 
into  effect  on  April  1, 1993,  and  to 
maintain  the  8-month  ehgibility  period 
for  the  duration  of  FY  1993  resulted 
from  the  Secretary's  determination  to 
seek  alternative  funding,  an  action  that 
ultimately  was  successful  as  recounted 
in  detail  in  the  Background  section  of 
this  preamble. 

We  have  tested  the  model  on  FY  1992. 
using  data  which  would  have  been 
available  in  October,  1991.  We  assumed 
that  the  FY  1992  RCA/RMA  program 
was  as  it  was  implemented:  part  of  the 
year  limited  to  12  months  and  the 
balance  Umited  to  8  months.  The 
objective  of  the  test  was  to  determine 
whether  the  costs  estimated  by  the 
model  are  close  to  the  actual  costs  of 
States.  The  model  estimates  costs  at 
$190.4  miUion  for  RCA/RMA  and  State 
administration  in  FY  1992,  as  compared 
to  $192.7  million  in  actual  experienced 
FY  1992  costs.  This  represents  an  error 
of  only  1.2%.  We.  therefore,  have  a  high 
degree  of  confidence  in  the  model. 
We  are  committed  to  a  validation 
process  over  time.  To  accomplish  this 
goal,  we  plan  to  determine  the  accuracy 
of  our  methods  against  actual  data  each 
year. 

Comment:  Three  commenters  felt  that 
a  clearer  time  frame  should  be 
established  for  determining  the 
eligibility  period  each  year  than  the 
phrase  "•  •  •    as  soon  as  possible  after 
funds  are  appropriated  •  •  •"  suggests. 
The  commenters  felt  that  the  vagueness 
of  the  wording  might  result  in  a  less 
than  timely  determination.  One 
commenter  suggested  that  since  ORR 
will  have  all  the  figures  needed  for  the 
methodology  with  the  exception  of  the 
appropriation  level,  ORR  ought  to  be 
able  to  make  a  determination  within  24 
hours  after  the  appropriation  level  is 
known. 

Response:  We  are  committed  to 
making  a  determination  of  the  eligibility 
period  vdthin  the  shortest  time  possible 
However,  it  is  not  possible  to  state  a 
precise  time  frame  for  making  a 
determination.  If  an  initial 
determination  indicates  the  need  to 
reduce  the  eligibility  period,  we  reserve 
the  right  to  take  the  time  to  explore 
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alternative  solutions  to  try  to  maintain 
the  eligibility  period  in  effect  at  the  time 
before  making  a  final  determination. 

Comment:  Twenty-three  commenters, 
feh  that  a  minimum  of  30  days'  notice 
does  not  allow  sufficient  time  to  make 
the  necessary  policy,  procediu-al.  and 
data  changes  that  are  required  at  the 
State  and  local  level  to  accommodate  a 
change  in  the  eligibihty  period.  One 
commenter  pointed  out  that  time  is 
needed  to  issue  translated  notices  to 
refugees  and  to  make  determinations  of 
eUgibihty  tot  other  benefit  programs  for 
refiigees  terminating  RCA/RMA.  Two 
commenters  expressed  concern  that 
sudden  termination  of  benefits,  without 
adequate  advance  notice,  does  not  allow 
refugees  enough  time  to  find  an 
alternative  means  of  income.  Comments 
varied  on  the  amoimt  of  notice  needed: 
4  commenters  felt  that  States  would 
need  a  minimum  of  60  days  lead  time; 
7  commenters  indicated  that  90  days  are 
needed  to  implement  a  time-eligibiUty 
change;  and  2  commenters  felt  that  up 
to  120  or  180  days  would  be  necessary. 

One  commenter  warned  that  30  days' 
notice  might  result  in  the  State  having 
to  provide  an  uiu«imbursed  month  of 
RCA/RMA  to  refugees.  Another 
commenter  stated  that  implementation 
within  such  a  short  period  of  time  will 
result  in  a  financial  burden  on  the 
States.  One  commenter  wondered  if 
ORR  would  reimburse  these  costs. 

Response:  We  understand  the  need  to 
provide  adequate  advance  notice  in 
order  to  provide  sufficient  time  to  States 
to  implement  the  change  and  to 
recipients  to  find  an  alternative  means 
of  living.  We  are  committed  to 
providing  as  much  notice  as  available 
funds  will  allow  as  long  as  the  longer 
period  of  notice  wall  not  require  the 
eligibility  period  to  be  further  reduced. 
For  example,  if  a  determination  is  made 
that  the  level  of  appropriated  funds  is 
sufficient  for  only  a  7-month  eligibility 
period  and  thus  a  notice  to  States  is 
necessary,  if  sufficient  funds  are 
available  to  give  60  days'  notice  without 
necessitating  a  further  reduction  in  the 
eligibility  period  to  6  months,  ORR  will 
give  60  days'  notice,  If  available  funds 
are  not  sufficient  to  give  a  full  60  days' 
notice,  ORR  wrill  consider  other 
alternatives  such  as  a  phased 
implementation  similar  to  the  procedure 
used  in  early  FY  1992,  in  which  a  30- 
day  effective  date  was  used  for  new 
appUcants  and  a  60-day  effective  date 
was  used  for  refugees  already  receiving 
RCVRMA. 

In  deciding  the  amount  of  notice  to  be 
given,  however,  we  reserve  the  right  to 
take  the  time  needed  to  explore  possible 
alternatives  to  reducing  the  eligibility 
period. 


With  regard  to  ORR  reimbursement  of 
costs  associated  with  implementation  of 
a  time-eligibility  change,  we  will 
reimburse  States  for  allowable 
administrative  costs  incurred  as  a  result 
of  implementation.  However,  we  will 
not  reimburse  for  additional  RCA/RMA 
costs  resulting  from  late  implementation 
beyond  the  effective  date. 

Comment;  Seventeen  commenters 
questioned  the  rationale  for  giving 
funding  priority  to  the  imaccompanied 
minors  program,  the  matching  grant 
program,  and  any  other  program 
component  included  in  the  future  in  the 
TAMS  Une  item  over  the  RCA/RMA 
program.  Two  commenters  found  it 
troubling  that  funding  for  the  matching 
grant  program  appears  to  be  held 
harmless.  Two  commenters  noted  that 
the  methodology  does  not  indicate  how 
the  funding  level  for  the 
unaccompanied  minors  program  and 
matching  grant  program  would  be 
determined.  One  commenter  questioned 
how  ORR  will  determine  the 
appropriate  level  of  funding  for  the 
matching  grant  program,  absent 
Congressional  direction.  Five 
commenters  felt  that  giving  higher 
priority  to  the  unaccompanied  minors 
and  matching  grant  programs  will  result 
in  inequitable  treatment  of  refugees  on 
RCA  and  RMA.  One  commenter  stressed 
the  need  to  share  the  effects  of  reduced 
funding  equally  across  all  refugees. 

Six  commenters  questioned  ORR's 
intent  in  placing  a  priority  on  any  other 
program  component  that  is  included  in 
the  futiue  in  the  TAMS  line  item  over 
the  RCA/RMA  program.  Two 
commenters  stated  that  ORR  needs  to 
clarify  what  is  meant  by  "any  other 
program"  and  needs  to  explain  why  an 
unidentified  program  would  warrant 
funding  priority  over  the  RCA/RMA 
program.  One  commenter  felt  that  ORR's 
efforts  to  privatize  the  program  could  be 
revisited  through  such  vague  wording. 
Another  commenter  found  the  wording 
particularly  upsetting  in  light  of  the 
animosity  recently  engendered  by  the 
attempted  implementation  of  the  private 
resettlement  program  (PRP). 

Response:  We  plan  to  continue  to  give 
priority  to  the  unaccompanied  minors 
program.  Fimding  will  be  based  on 
estimates  of  individuals  who  leave  the 
program  because  they  have  reached  the 
age  of  majority  and  on  new  arrivals. 
Unaccompanied  minors  are  a  vulnerable 
population  which  requires  continued 
support.  With  respect  to  the  matching 
grant  program,  imless  we  are  otherwise 
instructed  by  Congress,  we  expect, 
under  the  President's  budget,  to  keep 
the  program  at  the  FY  1993  program 
level,  or  at  a  lower  level  if  participant 
numbers  go  down.  If,  however,  the  level 


of  appropriated  hinds  requires  a 
reduction  in  the  RCA/RMA  eligibihty 
period,  we  will  revisit  the  issue  of  the 
funding  level  for  all  components  in  the 
TAMS  Une  item.  It  is  important, 
however,  to  note  that  if  funding  for  the 
matching  grant  program  were  reduced 
for  reasons  other  than  declining 
numbers  of  participants,  there  would  be 
a  disproportionate  increase  in  costs  in 
the  RCA/RMA  program.  This  would 
result  because  die  Federal  cost  of 
providing  RCA  to  refugees  who 
otherwise  would  have  been  in  the 
matching  grant  program  would  be 
higher  than  the  FeoCTal  cost  of  their 
participation  in  the  m^ching  grant 
program.  The  matching  grant  program  is 
financed  through  a  combination  of 
Federal  funding  and  private  funding, 
while  the  RCA/RMA  program  is 
financed  wholly  by  the  Federal 
government. 

Regarding  the  question  of  equity, 
refugees  in  the  matching  grant  program 
would  be  eligible  to  receive  no  more 
than  the  same  period  of  assistance  as 
refugees  receiving  RCA:  Assistance 
through  the  fourth  month  would  be 
provided  under  the  matching  grant 
program  and,  for  refugees  who  are  not 
self-sufficient  after  the  first  4  months,  a 
second  4  months  of  assistance  would  be 
available  to  former  matching  grant 
clients  under  the  RCA  program,  totaling 
8  months,  the  same  period  of  eligibility 
available  to  RCA  cUents.  If  die  RCA 
eligibility  period  were  to  be  reduced  to 
7  months,  matching  grant  clients  would 
be  eligible  to  be  assisted  under  the 
matching  grant  program  through  their 
fovuth  month  and  then  for  3  months 
imder  RCA.  Therefore,  we  do  not 
believe  equity  is  at  issue. 

The  phrase,  "any  other  program 
component,"  refers  to  other  programs 
that  Congress  might  decide  to  include  in 
the  same  line  item  as  the  RCA/RMA 
program  in  the  future.  Funding  priority 
would  not  necessarily  be  given  to  these 
unknowm  program  components  unless 
Congress  required  that  priority  be  given. 
We  did  not  have  any  particular 
programs  in  mind;  we  simply  included 
this  language  because  we  cannot  predict 
future  Congressional  action.  This 
language  was  not  included  as  a 
mechanism  for  revisiting  the  PRP 
program.  As  the  result  of  the  recent 
court  case,  Nguyen  v.  Shalala  in  the 
United  States  Edstrict  Court,  Western 
District  of  Washington,  clearly 
indicates,  any  futxire  effort  to  privatize 
the  program  or  to  make  any  other 
substantive  program  change  would 
require  publication  of  a  notice  of 
proposed  rulemaking  with  a  public 
comment  period. 
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Comment:  Seventeen  commenters 
expressed  coBcem  about  the 
methodology  for  estimating  State 
admmistrative  costs.  Eight  commenters 
felt  that  the  methodology  would 
restructure  the  way  State  administrative 
costs  are  reimbursed.  Thirteen  of  the 
commenters  felt  that  the  linking  of  State 
administrative  costs  to  increases  and 
decreases  in  RCA/RMA  participation 
does  not  take  into  account  the  need  to 
keep  core  administrative  services 
associated  with  the  overall  management 
of  State  refugee  programs  at  a  stable 
level.  Five  commenters  felt  that  this  link 
would  punish  State  resettlement 
programs  that  have  low  public 
assistance  utilization  by  reducing  core 
administrative  costs.  One  commenter 
speculated  that  the  methodology  was  an 
attempt  to  capitate  State  administrative 
costs. 

Response:  We  wish  to  clarify  that  the 
methodology  for  estimating  State 
administrative  costs  is  not  designed  to 
develop  estimates  of  the  administrative 
costs  of  individual  States  and  will  not 
be  used  to  determine  the  level  of 
reimbursements  to  States.  ORR  provides 
100%  reimbursement  to  States  for  actual 
allowable  expenditures  for  State 
administration.  This  regulation  will  not 
change  the  method  of  reimbursement. 
The  methodology  is  designed  to  develop 
a  national  estimate  of  State 
administrative  costs  in  the  aggregate 
solely  for  the  purpose  of  factoring  these 
costs  into  a  determination  of  the  RCA/ 
RMA  eligibility  period. 

With  respect  to  using  changes  in 
program  participation  as  an  estimating 
factor,  we  wish  to  emphasize  that 
changes  in  program  participation  would 
be  taken  into  account  in  projecting 
aggregate  estimates  of  State 
administrative  costs  only  with  respect  to 
the  variable  portion  of  administrative 
costs.  We  recognize  that  States  have 
certain  fixed  administrative  costs 
associated  with  the  overall  management 
of  the  refugee  program  which  would 
remain  constant  regardless  of  changes  in 
program  participation. 

Comment:  One  commenter  asked  for 
clarification  on  the  period  of  time  from 
which  quarterly  performance  reports 
from  States  would  be  used  to  determine 
RCA/RMA  participation  rates. 

Response:  We  have  clarified  in  the 
rule  that  we  would  derive  participation 
rates  fi-om  quarterly  performance  reports 
for  the  most  recent  4  quarters  for  which 
reports  are  available. 

Comment:  Two  commenters 
wondered  whether  ORR  took  into 
account  that  shorter  time-eligibility 
periods  will  result  in  higher 
participation  rates. 


Response:  Yes,  the  formula  is  adjusted 
for  higher  participation  rates  during 
shorter  eligibility  periods  and  lower 
participation  rates  during  longer 
eligibility  periods. 

Comment:  Three  commenters  pointed 
out  that  another  factor  affecting 
participation  rates  is  the  demographic 
characteristics  of  different  refugee 
populations  and  wondered  how  the 
formula  will  deal  with  this  factor.  One 
commenter  questioned  how  the  formula 
will  deal  with  sudden  shifts  in  arrival 
demographics.  Another  commenter  felt 
that  participation  rates  are  also  affected 
by  the  destination  of  arrivals  and  by 
variations  in  local  destination 
economies. 

Response:  We  believe  the  year-to-year 
variations  in  demographic  factors  are 
not  sufficiently  large  to  make  a 
significant  difference  that  will  affect  the 
estimate.  If  a  sudden  shift  occurs  of 
significant  magnitude,  we  will  make  a 
redetermination  based  on  the  best 
available  information.  Variables  such  as 
the  geographic  placement  of  arrivals  and 
local  economies  are  not  factored  into  the 
formula;  we  believe  these  kinds  of 
variables  balance  out  in  national 
aggregates. 

Comment:  Three  commenters  asked 
whether  the  methodology  will  be  used 
to  adjust  the  time-eligibility  period 
upward  as  well  as  downward.  One 
commenter  wondered  whether  a 
periodic  review  will  be  used  to  revise 
the  time-eligibility  period  upward  if 
participation  rates,  cost,  and  other 
factors  indicate  a  possible  surplus. 

Response:  Yes,  if  the  appropriation 
level  allows  an  increase  in  the  RCA/ 
RMA  eligibility  period,  we  would  adjust 
the  eUgibility  period  upward. 

Comment:  One  commenter  wondered 
whether  the  formula  will  deal  with 
shifts  in  arrivals  between  States  with 
differing  cash  and  medical  costs. 

Response:  The  formula  assumes  that 
the  population  distribution  does  not 
contain  radical  shifts  from  low  benefit 
States  to  high  benefit  States.  We  expect 
the  arrival  distribution  to  continue  to  be 
influenced  primarily  by  family 
reunifications. 

Comment:  One  commenter  noted  that 
the  methodology  does  not  provide  a 
timely  adjustment  for  refugees 
designated  for  one  State  but  settling  in 
ano^er. 

Response:  The  commenter  is  correct; 
the  methodology  does  not  take  this  issue 
into  account.  We  do  not  believe  this  is 
a  significant  factor  since  the 
methodology  is  not  meant  to  note 
changes  in  individual  States,  but  is 
intended  to  develop  national  estimates 
and  is  not  intended  to  be  used  to 


determine  the  distribution  of  funds  to 
individual  States. 

Comment:  Two  commenters 
questioned  how  the  formula  will  be 
adjusted ,t9. account  for  matching  grant 
activities.  One  commenter  wondered 
how  changes  in  the  use  of  AFDC  and 
Medicaid  will  be  accounted  for  in  the 
formula. 

Response:  Matching  grant  participants 
are  factored  out  of  the  RCA  participation 
rate  but  included  in  the  RMA 
participation  rate.  However,  their  later 
possible  entry  into  the  RCA  program 
after  their  fourth  month  in  the  U.S.  is 
reflected  in  the  RCA  participation  rate. 
If  major  shifts  in  the  use  of  AFDC  and 
Medicaid  occur  in  which  significant 
numbers  of  refugees  shift  from  AFDC/ 
Medicaid  to  RCA/RMA  or  ft-om  RCA/ 
RMA  to  AFDC/Medicaid,  these  shifts 
will  be  reflected  in  the  RCA  and  RMA 
participation  rates  and  will  be  taken 
into  account  in  the  next  year's  RCA/ 
RMA  projected  estimates. 

Comment:  One  commenter  indicated 
that  the  methodology  does  not  appear  to 
include  the  factors  that  States  discussed 
with  ORR. 

Response:  The  methodology  has 
included  the  factors  discussed  with  the 
States.  Cuban/Haitian  entrant  numbers 
have  been  added  to  the  formula  and 
matching  grant  participants  have  been 
accounted  for  as  described  above.  A 
third  factor  that  was  discussed  was 
whether  to  factor  out  RCA  costs  for 
refugees'  first  month  in  the  U.S.  on  the 
assumption  that  most  refugees  do  not 
access  RCA  during  their  first  month 
since  they  are  receiving  assistance 
through  the  reception  and  placement 
(R&E)  program  funded  by  the  State 
Department.  To  validate  this 
assumption,  we  asked  States  to  provide 
us  with  supporting  data.  In  the  absence 
of  these  data,  we  will  continue  to 
include  the  first  month  in  our  RCA 
estimates.  The  last  factor  discussed  with 
States  was  the  possibility  of  developing 
a  refugee-specific  medical  care  inflation 
index.  Information,  however,  is  not 
currently  available  to  develop  such  an 
index  since  there  is  only  partial 
reporting  in  title  XIX  of  the  Social 
Security  Act  on  refugee  Medicaid 
utilization. 

Comment:  One  commenter  wondered 
whether  the  lag  time  between  the  end  of 
one  fiscal  year  and  ORR  receipt  of  State 
reports  on  total  fiscal  year  costs  affects 
estimates  of  current-year  costs. 

Response:  The  lag  time  has  the 
potential  for  making  the  estimate  less 
accurate.  It  is,  however,  the  best 
information  available. 

Comment:  One  commenter  wondered 
how  the  formula  for  determining  the 
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RCA/RMA  eligibility  period  is  linked  to 
the  allocation  of  funds  among  States. 

Response:  There  is  no  link.  The 
methodology  is  not  used  for  the  purpose 
of  allocating  funds  to  the  States. 

Comment:  Three  commenters  noted 
that  State  quarterly  expenditure  reports 
are  subject  to  considerable  variation 
since  States  are  allowed  to  adjust 
expenditure  reports  for  one  year 
following  the  end  of  the  fiscal  year  in 
which  expenditures  are  incurred.  This 
raises  a  question  about  the  reports' 
reliability. 

Response:  We  have  not  experienced  a 
problem  with  substantial  revisions  to 
earlier  State  quarterly  expenditure 
reports.  Only  a  few  States  have 
submitted  revised  expenditure  reports 
for  earlier  quarters.  Most  States  "have  not 
had  to  revise  earlier  reports;  thus  the 
reports'  reliability  is  not  in  question. 
However,  expenditures  reported  in  State 
quarterly  reports  vary  considerably  from 
quarter  to  quarter.  For  this  reason,  we 
base  our  estimates  of  projected  RCA  and 
RMA  costs  on  the  previous  fiscal  year  as 
a  whole  instead  of  looking  at  individual 
quarters. 

Regulatory  Procedures 

Executive  Order  12866 

Executive  order  12866  requires  that 
regulations  be  reviewed  to  ensure  that 
they  are  consistent  with  the  priorities 
and  principles  set  forth  in  the  Executive 
Order.  The  Department  has  determined 
that  this  rule  is  consistent  with  these 
priorities  and  principles.  An  assessment 
of  the  costs  and  benefits  of  available 
regulatory  alternatives  (including  not 
regulating)  demonstrated  that  the 
approach  taken  in  the  regulation  is  the 
most  cost-effective  and  least 
burdensome  while  still  achieving  the 
regulatory  objectives. 

This  rule  will  establish  a  more 
efficient  and  timely  procedure  for 
notifying  States  whenever  changes  in 
the  eligibility  period  for  refugee  cash 
assistance  (RCA)  and  refugee  medical 
assistance  (RMA)  are  necessary  to 
contain  refugee  cash  and  ir.edical 
assistance  costs  within  the  operating 
fiscal  year  appropriation  level 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (Pub. 
L.  96-354)  requires  the  Federal 
Government  to  anticipate  and  reduce 
the  impact  of  regulations  and  paperwork 
requirements  on  small  businesses.  The 
primary  impact  of  these  rules  is  on  State 
governments  and  individuals. 
Therefore,  we  certify  that  these  rules 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
because  they  affect  benefits  to 


individuals  and  payments  to  States. 
Thus,  a  regulatory  flexibility  analysis  is 
not  required. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  collection- 
of-information  requirements. 

Statutory  Authority 

Section  412(a)(9)  of  the  Immigration 
and  Nationality  Act,  8  U-S.C.  1522(a)(9), 
authorizes  the  Secretary  of  HHS  to  issue 
regulations  needed  to  carry  out  the 
program. 

(Catalogue  of  Federal  Domestic  Programs: 

93.566,  Refugee  and  Entrant  Assistance — 
State-Administered  Programs) 

List  of  Subjects  in  45  CFR  Part  400 

Grant  programs — Social  programs, 
Health  care.  Public  assistance  programs. 
Refugees,  Reporting  and  recordkeeping 
requirements. 

Dated:  October  13, 1993. 
Mary  lo  Bane, 
Assistant  Secretary  for  Children  and  Families 

Approved:  November  28, 1993 
Donna  E.  Shalala, 

Secretary,  Department  of  Health  and  Human 
Services. 

For  reasons  set  forth  in  the  preamble, 
45  CFR  part  400  is  amended  as  follows: 

PART  400— REFUGEE 
RESETTLEMENT  PROGRAM 

1.  The  authority  citation  for  part  400 
continues  to  read  as  follows: 

Authority:  Section  412(a)(9),  Iiiunigration 
and  Nationality  Act  (8  U.S.C.  1522(a)(9)). 

§400.2    [Amended] 

2.  Section  400.2  is  amended  by 
amending  the  definition  of  "Refugee 
cash  assistance"  by  removing  the  words 
"and  who  have  resided  in  the  United 
States  for  less  than  a  12-month  period 
(except  during  Federal  FY  1994.  less 
than  an  8-month  period)  from  their 
initial  entry  into  the  country"  after  the 
word  "SSr  ,  by  amending  the  definition 
of  "Refugee  medical  assistance"  by 
removing  the  words  "and  who  have 
resided  in  the  United  States  for  less  than 
a  12-month  period  (except  during 
Federal  FY  1994.  less  than  an  8-month 
period)  from  their  initial  entry  into  the 
country"  after  the  words  "Medicaid 
program",  and  by  amending  the 
definitioi  of  "Time-eligibility"  by 
removing  the  (a)  after  §§  400.203  and 
400.204. 

§400.60    [Amended] 

3.  Section  400.60(b)  is  amended  by 
removing  the  words  "the  12-month 
period  (except  during  Federal  FY  1994, 
8-month  period)  beginning  v«th  the  first 
month  the  refugee  entered  the  United 


States"  after  the  word  "during"  and 
adding  in  their  place  the  words  "a 
period  to  be  determined  by  the  Director 
in  accordance  with  §  400.211". 

§400.100    [Amended] 

4.  Section  400.100(b)  is  amended  by 
removing  the  words  "the  12-month 
period  (except  during  Federal  FY  1994, 
8-month  period)  beginning  with  the  first 
month  the  refugee  entered  the  United 
States"  after  the  word  "during"  and 
adding  in  their  place  the  words  "a 
period  of  time  to  be  determined  by  the 
Director  in  accordance  with  §400.211". 

§400.203    [Amended] 

5.  Section  400.203(b)^^amended  by 
removing  the  words  "the  12-month 
period  (except  during  Federal  FY  1994, 
8-month  period)  beginning  with  the  first 
month  the  refugee  entered  the  United 
States"  after  the  word  "during"  and 
adding  in  their  place  the  words  "a 
period  of  time  to  be  determined  by  the 
Director  in  accordance  with  §  400.211". 

§400.204    [Amended] 

6.  Section  400.204(b)  is  amended  by 
removing  the  words  "the  12-month 
period  (except  during  Federal  FY  1994, 
8-month  period)  beginning  with  the  first 
month  the  refugee  entered  the  United 
States"  after  the  word  "during"  and 
adding  in  their  place  the  words  "a 
period  of  time  to  be  determined  by  the 
Director  in  accordance  with  §400.211". 

§400.209    [Amended] 

7.  Section  400.209(b)  is  amended  by 
removing  the  words  "12  months  (except 
during  Federal  FY  1994,  8  months)" 
after  the  word  "than"  and  adding  in 
their  place  the  words  "a  period  of  time 
to  be  determined  by  the  Director  in 
accordance  with  §  400.211". 

8.  Subpart  J  is  amended  by  adding  a 
new  §  400.211.  that  reads  as  follows: 

§  400.21 1    Methodology  to  be  used  to 
determine  time-eligibility  uf  refugees. 

(a)  The  time-eligibility  period  for 
refugee  cash  assistance  and  refugee 
medical  assistance  will  be  determined 
by  the  Director  each  year,  based  on 
appropriated  funds  available  for  liie 
fiscal  year.  The  Director  will  make  a 
determination  of  the  eligibility  period 
each  year  as  soon  as  possible  after  funds 
are  appropriated  for  the  refugee 
program,  and  also  at  subsequent  points 
during  the  fiscal  year,  only  if  necessary, 
based  on  updated  information  on 
refugee  flows  and  State  reports  on 
receipt  of  assistance  and  expenditures. 
The  method  to  be  used  to  determine  the 
RCA/RMA  eligibility  period  will 
include  the  following  steps  and  will  be 
applied  to  various  RCA/RMA  time- 
eligibility  periods  in  order  to  determine 
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the  time-eligibility  period  which  will 
provide  the  most  number  of  months 
without  inemring  a  shortfall  in  funds 
for  the  fiscal  year. 

(1)  The  time-eligibihty  population  for 
the  projected  fiscal  year  will  be  *" 
estimated  on  the  basis  of  the  refugee 
admissions  ceiling  established  by  the 
President  for  that  fiscal  year  and  the 
anticipated  arrival  of  other  persons 
eligible  for  refugee  assistance,  to  the 
extent  that  data  on  these  persons  are 
availablfc.  The  anticipated  pai.tern  of 
refugee  flow  for  the  projected  fiscal  year 
will  be  estimated  based  on  the  best 
available  historica'.  and  current  refugee 
flow  information  thv.  will  most 
accurately  forecast  the  refugee  flow  for 
the  projected  fiscal  year.  These  arrival 
figures  will  thi3n  be  used  to  determine 
the  time-eligible  population  for  a  given 
duration  of  RCAyRMA  benefits. 

(2)  The  average  annual  member  of 
RCA  and  RMA  recipients  will  be 
detennined  by  multiplying  the 
estimated  time-eligiWe  population 
established  in  paragraph  {a)(l)  of  this 
section  by  the  estimated  RC\  and  RMA 
participation  rates.  The  KMA 
participation  rate  will  take  into  account 
both  RCA  recipients,  who  are  also 


eligible  for  RMA.  and  RMA-only 
recipients.  Recipient  data  from  quarterly 

S)erformance  reports  submitted  by  States 
or  the  most  recent  4  quarters  for  which 
reports  are  available  will  be  used  to 
determine  the  appropriate  participation 
rates  for  various  RCA/RMA  time- 
eligibility  periods. 

(3)  The  average  annual  per  recipient 
cost  for  RCA  and  RMA  will  be  estimated 
$oj>arately,  based  on  estimated  per 
recipient  costs  for  the  most  recent  fiscal 
year,  using  available  data,  and  inflated 
for  the  projected  fiscal  year  using 
projected  increases  in  per  capita  AHXZ 
cash  assistance  costs  for  RCA  and  per 
capita  AFDC  Medicaid  costs  for  RMA. 

(4)  The  expected  average  number  of 
RCA  recipients  will  be  multiplied  by  the 
expected  RCA  per  recipient  cost  to 
derive  estimated  RCA  costs.  The 
expected  average  annual  number  of 
RMA  recipients  will  be  multipbed  by 
the  expected  RMA  per  recipient  cost  to 
derive  estimated  RMA  costs. 

(5)  State  administrative  costs  for  the 
projected  fiscal  yaar  for  all  States  in  the 
aggregate  will  be  estimated  based  on 
total  actual  allowable  expenditures  for 
State  administration  for  the  most  recent 
fiscal  year.  The  variable  portion  of 


administrative  costs  will  be  adjusted  for 
changes  in  program  participation  and 
inflated  by  the  Consumer  Price  Index 
(CPI)  for  all  items  as  estimated  by  the 
Office  of  Management  and  Budget 
(OMBi/The  fixed  portion  of 
administrative  costs  will  be  adji^ted  by 
the  CPI  inflator  only. 

(6)  The  total  estimated  costs  for  the 
projected  fiscal  year  will  equal  the 
combined  estimated  costs  for  RCA, 
RMA.  and  State  administration  as 
calculated  in  paragraphs  ta)(l)  through 
(5)  of  this  section. 

(b)  If,  as  the  Director  determines,  Lhe 
period  of  eligibility  needs  to  be  changed 
from  the  eligibility  period  in  effect  at 
the  time,  the  Director  will  publish  a 
final  notice  In  the  Federal  Register. 
announcing  the  new  period  of  eligibihfy 
for  refugee  cash  assistance  and  refugee 
medical  assistance  and  the  effective  date 
for  impleting  the  new  eligibihty  period. 
States  will  be  given  as  much  notice  as 
available  funds  will  allow  without 
resuhing  in  a  further  rediiction  in  the 
eligibility  period.  At  a  minimum,  States 
will  be  given  30  days'  notice. 

(FR  Doc.  93-29907  Filed  12-7-93;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  ttiese  notices  is  to  give  interested 
persons  an  opportunity  to  participate  fr.  the 
rule  making  prior  to  ttie  adoption  of  the  final 
rules. 


DEPARTMENT  OF  ENERGY 

10  CFR  Part  710 
RIN  1992-AA15 

Office  of  Intelligence  and  National 
Security;  Criteria  and  Procedures  for 
Determining  Eligibility  for  Access  to 
Classified  Matter  or  Special  Nuclear 
Material 

AGENCY:  Office  of  Intelligence  and 

National  Security,  DOE. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Department  of  Energy 
(DOE)  proposes  to  amend  its  regulations 
regarding  the  criteria  and  process  used 
to  review  determinations  of  eligibility 
for  access  to  classified  matter  or  special 
nuclear  material.  The  purpose  of  the 
amendments  is  to  clarify  the  criteria 
used  to  determine  access  authorization 
eligibility  and  implement  the 
Department's  decision  to  reassign 
personnel  security  Hearing  Officer  and 
Review  functions,  formerly  performed 
by  contractors,  to  the  DOE's  Office  of 
Hearings  and  Appeals. 

DATES:  Comments  may  be  submitted  by 
February  7, 1994. 

ADDRESSES:  Ten  copies  of  comments 
should  be  sent  to:  Marcia  B.  Carlson, 
Chief,  Docket  and  PubUcations  Division, 
Office  of  Hearings  and  Appeals,  U.S. 
Department  of  Energy,  1000 
Lidependence  Avenue  SW.. 
Washington,  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 

A.  Barry  Dalinsky,  Policy,  Standards  and 
Analysis  Division,  Office  of  Safeguards  and 
Security,  Office  of  Security  Affairs,  U.S. 
Department  of  Energy,  Washington,  DC 
20585,  (301)  903-5010. 

Thomas  O.  Mann,  Deputy  Director,  Office  of 
Hearings  and  Appeals,  U.S.  Department  of 
Energy,  1000  Independence  Avenue  SW., 
Washington,  DC  20585,  (202)  586-2094. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction  and  Background 

n.  Simunary  of  Proposed  Regulations 

01.  Section  by  Section  Analysis  of  Changes 

rv.  Procedural  Requirements 

V.  Opportunity  for  Public  Input 
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I.  Introduction  and  Background  < 

The  DOE  has  estabUshed  procedures 
tliat  govern  the  resolution  of  questions 
concerning  the  eligibility  of  Individuals 
who  are  employed  by  or  applicants  for 
employment  with  DOE  contractors, 
agents,  and  access  permittees  of  the 
EKDE;  individuals  who  are  EKDE 
employees  or  applicants  for  DOE 
employment;  and  other  persons 
designated  by  the  Secretary  of  Energy 
for  access  to  classified  matter  or  special 
nuclear  material.  (This  access 
authorization  is  commonly  referred  to  as 
a  security  clearance.)  These  procedures 
are  codified  in  subpart  A  of  10  CFR  part 
710,  which  is  being  revised  in  today's 
proposed  rule.  Under  these  procedures, 
when  a  preliminary  determination  is 
made  by  the  local  Manager  of  a  EKDE 
Operations  Office  that  an  individual's 
security  clearance  should  be  revoked  or 
should  not  be  granted  in  the  first 
instance,  the  individual  may  request  a 
hearing  to  present  facts  and  arguments 
why  he  or  she  should  receive  a  security 
clearance.  If  the  Hearing  Officer 
recommends  a  decision  adverse  to  the 
individual,  he  or  she  may  request 
further  review  of  the  record  by 
Personnel  Security  Review  Examiners 
before  the  Director  of  DOE's  Office  of 
Security  Affairs  (SA)  makes  the  final 
determination  regarding  the  individual's 
access  to  classified  matter  or  special 
nuclear  material. 

For  a  number  of  years,  the  DOE  has 
contracted  for  the  services  of  Hearing 
Officers  and  Personnel  Security  Review 
Examiners  to  implement  the  current 
regulations.  The  DOE  has  decided  to  use 
Federal  employees  to  perform  those 
functions.  The  functions  have  been 
assigned  to  the  DOE's  Office  of  Hearings 
and  Appeals  (OHA),  which  is  a  DOE 
Headquarters  office  v^rith  a  staff  of 
professional  Hearing  Officers 
experienced  in  the  conduct  of 
adjudicative  proceedings.  Concurrent 
with  this  change,  DOE  is  making  other 
substantive  changes  to  the  regulations  as 
described  below. 

II.  Summary  of  Proposed  Regulations 

As  noted  above,  the  proposed 
regulations  would  utilize  Hearing 
Officers  fi-om  DOE's  Office  of  Hearings 
and  Appeals  in  the  administrative 
review  process  set  forth  in  this  subpart. 
The  regulations  proposed  today  also 
would  replace  the  review  conducted  by 
Personnel  Security  Review  Examiners. 


Under  the  amended  procedures,  a  party 
who  wishes  to  contest  the  initial 
opinion  of  the  Hearing  Officer  can 
request  review  by  the  Director,  OHA. 
The  Director,  OHA,  will  review  the 
record  in  the  matter,  seek  any  additional 
information  necessary,  and  issue  an 
opinion.  The  OHA  Director's  opinion 
and  the  administrative  record  in  the 
case  will  be  transmittec^to  the  Director. 
SA,  who  will  make  the  fi^al 
determination  regarding  the  individual's 
access  authorization  to  classified  matter 
or  special  nuclear  material. 

There  would  be  nomenclature 
changes  to  conform  the  regulations  to 
the  current  DOE  organization,  and  the 
applicable  procedures  have  also  been 
streamlined.  Under  the  previous 
regulations,  only  the  Director,  SA,  had 
the  authority  to  make  the  final 
determination  in  those  cases  where 
derogatory  information  is  received 
which  raises  a  question  concerning  the 
individual's  eligibility  for  DOE  access 
authorization.  These  proposed 
regulations  would  delegate  the  authority 
to  make  the  final  determination  on 
eligibility  for  DOE  access  authorization 
to  the  local  Managers  of  its  Operations 
Offices  in  those  cases  where  an 
individual  whose  request  for  a  security 
clearance  is  being  processed  imder  this 
subpart  does  not  request  a  hearing.  In  all 
other  cases,  the  Director,  SA,  will 
continue  to  make  the  final 
determination  regarding  eligibility  for 
DOE  access  authorization. 

The  notice  being  pubhshed  today  also 
establishes  new  procedures  for 
processing  cases  in  which  the 
individual:  has  been  convicted  of  a 
crime  punishable  by  imprisonment  for 
six  (6)  months  or  longer  (  §  710.4(b)); 
has  not  resided  in  the  United  States 
(including  its  territories  and 
possessions)  for  a  period  of  time 
appropriate  to  the  investigative 
requirements  for  the  access 
authorization  required  by  the  individual 
[§  710.4(c)l;  claims  dual  citizenship 
[§  710.4(d)];  or  fails  to  cooperate  in  the 
investigative  or  administrative  review 
process  [§  710.4(e)  and  §  710.6).  The 
criteria  under  §  710.11,  renumbered  in 
the  proposed  regulations  as  §  710.8,  are 
also  modified  under  paragraphs  (f).  (j), 
(k).  and  (1). 

When  DOE  issues  a  final  rule,  there 
will  be  a  provision  making  clear  which 
ongoing  cases  already  in  process  will 
continue  to  be  subject  to  the  old 
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regulations.  DOE  may  provide  that:  U) 
The  old  regulations  apply  to  casus  in 
which  a  notification  letter  was  issued 
prior  to  the  effective  data  of  the  new 
rule:  and  (2)  the  new  regulations  vvill  "^ 
apply  to  cases  in  which  a  notification 
letter  is  issued  on  or  after  the  effective 
date  of  that  rule.  Similarly.  DOE  may 
specify  whether  the  old  or  new  review 
provisions  will  apply  to  ongoing  cases, 
depending  on  whether  a  Hearing  Officer 
recommendation  was  issued  before  or 
af»er  the  effective  date  of  the  new  rule. 
DOE  invites  comment  on  this  proposed 
choice. 

III.  Section  by  Section  Analysis  of 
Changes 

Section  710.1    Purpose— 

No  substantive  changes  would  be 
made  to  this  section. 

Section  710.2    Scope— 

No  substantive  changes  wmild  be 
made  to  this  section. 

Section  710.3    Reference— 

No  substantive  changes  wo«ild  be 
made  to  this  section. 

Section  770  4    Policy— 

The  phrase  energy  research  and 
development  programs  would  be 
removed;  this  change  would  have  do 
substantive  impact.  Paragraph  (b)  of  the 
current  regulation  states  that  DOE  may 
withhold  processing  a  request  for  access 
authorization  where  an  individual  has 
been  convicted  of  a  felony  and  is 
currently  serving  probation  or  paroltt. 
The  proposed  regulations  would  clarify 
this  policy  by  providing  in  paragraph  (b) 
that  DOE  may  not  process  a  request 
where  an  individual  has  been  convicted 
of  a  cri.Tie  punishable  by  imprisonment 
of  six  months  or  more,  or  is  currently 
serving  pre-prosecution  probation  or 
deferred  sentencing.  Three  new 
paragraphs  would  be  added  in  the 
proposed  regulations  to  further  clarify 
the  policy  for  suspending  processing  of 
requests.  They  would  specify  that  the 
DOE  will  suspend  pro»:essing  an 
application  for  access  authorization  in 
the  following  instances:  until  the 
individual  has  resided  in  the  United 
Slates  for  a  sufficient  amount  of  time  for 
the  investigative  requirements  of  the 
access  authorization  process;  until  such 
lime  as  the  individual  renounces  dual 
citizenship  or  otherwise  resolves 
questions  rHgarding  national  allegiance; 
and,  if  the  individual  fails  to  cooperate 
with  the  investigation,  until  such  time 
as  the  individual's  cooperation  is 
obtained.  The  language  in  this  section 
would  be  changed  to  more  closely 
reflect  the  current  policy  of  the 
Department. 


Section  710.5    Definitions— 

The  definition  of  access  authorization 
would  be  unchanged. 

A  definition  of  Local  Director  of 
Security  would  be  added  to  be 
consistent  with  the  current  DOE 
organization. 

A  definition  of  DOE  Counsel  would 
be  added.  This  person  is  defined  in  the 
current  regulations  as  Hearing  Counsel. 

The  definition  of  the  Hearing  Officer 
would  be  revised  from  a  person, 
generally  a  contractor,  appointed  by  the 
Manager  of  a  DOE  Operations  Office  to 
a  DOE  employee  appointed  by  the 
Director  of  DOE's  Office  of  Hearings  and 
Appeals. 

An  Operations  Office  Manager  or 
Manager  would  be  defined  to  be 
consistent  with  the  current  DOE 
organizational  structure.  The  current 
regulations  define  this  person  as  the 
Manager  of  Operations. 

Special  nuclear  material  would  be 
defined  to  include  any  quantity  of 
plutonium.  uranium-233,  or  uranium 
enriched  in  the  isotope  235.  The  current 
regulations  provide  that  special  nuclear 
material  must  exceed  1 ,000  grams  of 
uranium-233  or  uranium  enriched  in  the 
isotope  235,  or  400  grams  of  plutonium. 

The  definition  of  1X)E  Personnel 
Security  Review  Examiner  would  be 
removed  because  that  function  in  the 
administrative  review  process  will  now 
be  performed  by  the  Director.  Office  of 
Hearings  and  Appeals. 

Section  710.6    Cooperation  of  the 
individual — 

This  new  section  would -make  clear 
that  an  individual  has  a  responsibility  to 
cooperate  in  any  background 
investigation  associated  with  the 
approval  of  access  authorization.  It 
would  put  the  individual  on  notice  that 
if  he  or  she  chooses  not  to  cooperate,  the 
DOE  may,  for  administrative  efficiency . 
suspend  further  processing  on  the 
request  until  the  individual  cooperates 

Section  710.7    Application  of  the 
Criteria — 


This  section  is  currently  numbered 
§  710.10.  Paragraph  (c)  would  clarify  the 
process  by  which  individual  cases  are 
resolved  and  remains  basically  the 
same,  except  that  the  regulations  would 
provide  that  the  local  Director  of 
Security,  instead  of  the  Operations 
Office  Manager,  may  authorize  actions 
to  attempt  to  resolve  any  derogatory 
information  and  grant  a:xess 
authorization.  If  those  actions  are 
unsuccessful,  the  local  Director  of 
Security  would  send  the  matter  to  the 
Operations  Office  Manager,  who.  if  he 
or  she  agrees,  would  transmit  the  matter 


to  the  Office  of  Safeguards  and  Seinirity 

at  DOE  headquarters  in  Washington.  DC; 
The  Safeguards  and  Security  Director 
would  either  authorize  the  granting  of 
access  authorization,  approve  the  matter 
for  administrative  review  under  this 
Subpart,  or  take  such  other  action  as  h« 
deems  appropriate. 

Paragraph  (d)  would  be  changed  to 
conform  to  the  language  in  the 
standardized  adjudication  guidelinta.  for 
security  clearances  to  be  issued  under 
the  National  Industrial  Security  Program 
(NISP)  described  in  Executive  Order 
12829,  58  FR  3479  fjanu.iry  6,  1992).  It 
would  clarify  the  matters  the  DOE 
should  consider  in  resolving  questions 
concerning  an  individual's  eligibility  for 
acces^  authorization.  Among  the 
considerations  identified  in  the 
proposed  regulation  are:  the  nature  and 
seriousness  of  the  ccmduct,  the 
circumstances  surrounding  the  coi>dm:t, 
the  frequency  and  recency  of  the 
conduct,  the  absence  or  presence  of 
rehabilitation  or  reformation,  the  age 
and  maturity  of  the  individual  at  the 
time  of  the  conduct,  the  motivation  for 
the  conduct,  and  the  potential  for 
pressure  or  coercion. 

Section  710.8    Criteria— 

This  section  is  currently  numbered 
§  710.11.  It  lists  the  types  of  derogatory 
information  which  may  create  a 
question  as  to  the  individual's  eligibility 
for  access  authorization.  The  words 
without  adequate  evidence  of 
rehabilitation  or  reformation  would  be 
deleted  from  where  they  appeared  in 
paragraphs  I)),  (k).  &  (1)  in  the  current 
regulations  because  rehabilitation  and 
reformation  are  now  included  as  generic 
considerations  in  §  710.7(d).  Paragraphs 
(h),  Ij)  and  (I)  would  be  changed  in 
minor  ways  to  conform  to  the  NISP 
effort  to  standardize  the  security 
clearance  process  throughout  the 
government.  For  example,  paragraph  (1) 
of  the  current  regulations  states  that 
spxunl  activity  or  notoriously 
disgraceful  conduct  which  may  cause 
the  individual  to  be  subject  to  coercin.n 
or  pressure  constitute  derogatory 
information.  In  the  proposed  regulation, 
the  phrase  notoriously  disgraceful 
conduct  is  omitted.  The  term  sexual 
activity  would  be  modified  by  the  word 
deviant.  In  addition,  the  proposed 
regulation  would  include  child  abuse 
and  domestic  violence  as  activities  that 
may  subject  an  individual  to  coercion  or 
pressure. 
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Section  710.20    Purpose  of  the 
Procedures — 

the  language  in  this  section  would  be 
simplified  by  ehminating  unnecessary 
verbiage." 


Section  710.21     Suspension  of  Access 
AuthofixatioD — 

The^curreut  regulations  allow  a  choice 
to  be  imade  whether  to  suspend  an 
individual's  access  authorization  during 
the  a(Bnnnibtrative  review  process  after 
information  is  received  that  raiseaa 
question  concerning  the  individual'b 
continued  eligibility  for  access 
authorization.  The  proposed  regulations 
would  require  that  the  local  Birector  of 
Security  suspend  an  individual's  access 
authorization  wifhin  two  «iK)rking  days, 
and  limit  the  delegation  of  this 
authorify.  The  proposed  regnlations  also 
woul<l  .specify  the  offices  that  must  be 
notified  of  this  action,  as  well  as  the 
requirement  that  the  DOE's  Central 
Personnel  Clearance  Index  be  updated. 
The  proposed  regulation  would  require 
that  the  individiial  be  informed  of  the 
suspension  in  writir^g  and  tttat  the 
individual  be  notified,  in  general  terms, 
of  the  reasons  why  the  access 
authorization  has  been  suspended. 
Finally,  it  would  require  the  Manager  to 
submit  a  request  to  the  Director,  Office 
of  Safeguards  and  Security,  al  DOE 
Headquarters  to  institute  administrative 
review  procedures  under  this  subpart 
within  ten  calendar  days  of  the  date  of 
suspension. 

Section  710.22    'Notice  to  iMtdivtdual— 

The  proposed  F^olatioa  would  tell 
the  individual  that  there  is  the  option  of 
resolving  the  matter  either  by  the 
Operations  Office  Mam^er  on  the  basis 
of  the  existing  informaticra,  or  by 
piersonal  appearance  before  a  Hearing 
Officer.  The  proposed  regulation  would 
also  provide  for  the  situation  in  which 
an  individual  requests  a  hearing  but 
does  not  file  an  answer  to  the 
notification  letter.  In  that  event,  the 
request  for  hearing  would  be  deemed  to 
be  a  general  denial  of  all  of  the  reported 
inforruetion.  Finally,  the  individual 
would  be  notified  that  the  DOE  Counsel 
will  be  representing  the  interests  of  the 
DOE  at  the  hearing,  and  that  any 
statements  made  to  the  DOE  Counsel 
may  be  used  in  the  proceediog. 


Section  710.23 
Informction — 


Additional 


The  proposed  section  would  describe 
four  additional  items  of  information  that 
must  be  a  part  of  the  notification  letter. 
Three  of  the  i'.ams  are  now  required  by 
E)OE  regulations.  The  addition  would 
require  the  DOE  to  advise  the  indrvidual 
of  the  right  to  counsel  (at  his  or  her  own 
expense)  at  each  end  every  stage  of  the 
proceeding 


Section  710.24    Extensions  of  Time  by 
the  Operations  Office  Manager — 

No  substantive  changes  would  be 
made  to  this  section,  which  would  be 
renumbered  from  §  71:0.24ib)  in  the 
current  regulations. 

Section  710.25    Appointment  of  DOE 
Counsel — 

The  language  in  this  section  would  be 
simplified,  and  the  title  of  this  person 
would  be  changed  from  Hearing 
Counsel  to  DOE  Counsel. 

Section  TIX)^  Appointment  of  Hearing 
Officers;  Prehearing  Conference; 
Commencement  of  Hearings — 

This  section  would  be  changed  to 
reflect  the  use  of  Federal  employees    , 
rather  than  contractors  as  Hearing 
Officers.  When  the  Manager  receives  a 
request  for  a  hearing,  it  will  be 
forwarded,  together  with  a  copy  of  the 
notification  letter  and  the  isdividual's 
response,  to  the  Director  of  DOE's  Office 
of  Hearings  and  Appeals,  who  would 
appoint  a  Hearing  Officer.  The  Office  of 
Hearings  and  Appeals  would  then  notify 
the  DOE  Counsel  and  the  Inditddual  of 
the  Hearing  Officer's  identity.  Unlike 
the  current  regulations  w^bich  provide 
an  oversight  role  for  the  Manager  during 
the  hearing  process,  the  proposed 
regulations  would  remove  this  function 
from  the  Manner  and  vest  control  of  the 
hearing  in  the  Hearing  Of£cei. 

Paragraph  (d)  would  give  the  Hearing 
Officer  all  powers  necessary  to  regulate 
the  conduct  of  the  hearing,  indu<ihng 
the  power  to  issue  subpoenas. 
Scheduling  of  the  hearing  would  be  the 
responsibility  of  the  Hearing  Officer, 
although  the  regulations  would 
continue  to  state  that  hearings  will 
usually  be  held  at  or  near  the 
appropriate  DOE  facility  and  will  be 
scheduled  within  90  calendar  days  from 
the  date  the  individual's  request  for 
hearing  is  received  by  the  Office  of 
Hearings  and  Appeals.  The  proposed 
regulations  would  add  a  requirement 
that  a  prehearing  conference  be 
scheduled  by  the  Hearing  Officer  at  least 
seven  calendar  days  prior  to  the  date 
scheduled  for  the  hearing,  and  would 
pro\'ide  that  the  conference  will  usually 
be  done  by  telephone.  The  current 
provision  aUowing  an  individual  to 
challenge  the  appointment  of  the 
Hearing  Officer  for  cause  would  be 
eliminated;  however,  this  would  not 
preclude  en  individual  ft-om  moving  for 
recusal  of  a  Hearing  Offioer. 

Section  71027    Conduct  of 
Proceedings — 

This  section  would  be  significantly 
changed  from  the  current  regulations. 
Since  the  D0£  will  use  experienced 


professional  Hearing  Officers  from  its 
Office  of  Hearings  and  Appeals,  much  of 
the  language  detailing  how  the  hearing 
will  be  run  has  been  eliminated. 
Paragraph  ih)  of  the  proposed  rules 
would  direct  the  condL.ct  of  the  hearing 
in  general  terms. 

Paragraph  (d)  would  clarify  the  ro!e  of 
the  DOE  Counsel  in  the  hearing  by 
stating  that  he  or  she  will  present  rbe 
evidence  supporting  the  issues  raised  in 
the  notification  letter.  The  proposed 
regulation  would  eliminate  the  rute  in 
the  current  regulations  that  the  DOE 
Counsel  can  express  no  opinion 
concerning  the  merits  of  the  case.  Also 
eliminated  would  he  the  duty  of  the 
DOE  Counsel  to  adrtiethe  individual  of 
his  rights  when  he  is  »0t  represented  *jy 
counsel,  as  this  function  will  be 
assumed  bv  the  Hearing  Officer. 

Paragrap"hs  (k)  throu)^  (n)  would 
specify  special  procedures  for  dealing 
with  information  adverse  to  the 
individual  in  certain  situations  where  it 
is  not  possible  Tor  the  individual  to 
cross-examine  the  source  of  the 
information,  e,g.,.whena  witness  is  a 
confidential  informant,  or  when  the 
information  is  classified.  tISianges 
would  he  made  to  these  provisions  in 
the  proposed  regulations  to  conform  to 
the  language  of  Exectrtive Order  10865, 
25  FR  1583  (February  20,  I960). 

Sectioji  71X).28    Ctpinion  of  the  Hearing 
Officer— 

The  proposed  regulations  would 
require  the  Hearing  Officer  to  make 
findings  of  fact  and  reader  an  initial 
opinion  whether  to  grant  or  restore 
access  authorization  to  the  individual. 
As  with  the  current  regulations,  that 
opinion  should  be  issued  within  30 
calendar  days  of  receipt  of  the  hearing 
tran.script  or  the  close  of  the  record, 
whichever  is  later.  Copies  of  the  opinion 
will  be  served  on  the  individual,  his 
representative,  DOE  Counsel,  the 
Operations  Office  Manager,  and  the 
DOE's  Office  of  Security  Affairs.  Either 
DOE's  Office  of  Security  Affairs  or  the 
individual  may  seek  re\'i€w  ef  the 
opinion  by  the  Director,  Offic»  of 
Hearings  and  Appeals,  pursuant  to 
§710.29. 

Section  71 0.29    Action  on  the  Heart ng 
Officer's  Opinion — 

In  the  current  regulations,  §  710  29 
deals  with  "new  evidence."  That 
provision  would  be  renumbered  ar.d 
moved  to  §  710.30  in  the  proposed 
regulations.  As  explained  below,  the 
proposed  §§  710.29  and  710.30  would 
replace  §§  710.30  through  710.32  in  the 
current  regulations. 

The  current  regulations  (§  710.31) 
provide  for  re\  iew  of  the 
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recommendation  of  the  Hearing  Officer    . 
by  three  Personnel  Security  Review 
Examiners,  ^ho  may  not  be  Federal 
employees.  Section  710.29  of  the 
proposed  regulations  would  provide     ^ 
instead  that  the  review  will  be  done  by 
the  Director  of  DOE's  Office  of  Hearings 
and  Appeals.  Either  the  Office  of 
Security  Affairs  or  the  individual  may 
seek  review  by  filing  a  request  with  the 
Director  of  Hearings  and  Appeals.  The 
party  requesting  review  must  file  a 
statement  identifying  the  issues  on 
which  the  Director.  Office  of  Hearings 
and  Appeals,  should  focus.  The 
opposing  party  would  have  an 
opportunity  to  file  an  answering 
statement.  The  Director  of  the  Office  of 
Hearings  and  Appeals  would  be 
authorized  to  govern  the  conduct  of  the 
review  proceeding,  and  would  be 
required  to  issue  an  opinion  within  45 
days  after  the  record  is  closed. 

Under  ^  710.29(e)  of  the  proposed 
regulations,  after  the  opinion  is  issued 
by  the  Director  of  Hearings  and  Appeals, 
the  Director  of  the  Office  of  Security 
Affairs  would  make  the  final 
determination  regarding  the  individual's 
access  authorization.  In  the  event  of  an 
adverse  determination,  proposed 
§  710.29(f)  specifies  that  the  Director  of 
Security  Affairs  must  indicate  his 
findings  with  respect  to  each  allegation 
contained  in  the  notification  letter. 

Section  710.30    New  Evidence— 

This  section  would  be  renumbered 
from  §  710.29  in  the  current  regulations. 
Some  references  in  this  section  would 
be  changed  to  reflect  the  new  role  of  the 
Office  of  Hearings  and  Appeals,  and  the 
process  for  dealing  with  new  evidence 
would  be  simplified  accordingly. 


Section  710.31 
Secretary — 


Action  by  the 


This  section  would  be  renumbered 
from  §  710.33  in  the  current  regulations. 
While  some  references  in  this  section 
would  be  changed,  and  the  language 
simplified,  no  substantive  changes 
would  be  made  to  this  section. 

Section  710.32    Reconsideration  of 
Access  Eligibility — 

This  section  would  be  renumbered 
from  §  710.34  in  the  current  regulations. 
It  is  substantially  unchanged  from  the 
current  version. 

Section  710.33    Tenninations— 

No  substantive  changes  would  be 
made  to  this  section,  which  would  be 
renumbered  from  §  710.35  in  the  current 
regulations. 


Section  710.34    Attorney 
Representation — 

No  substantive  changes  would  be 
made  to  this  section,  which  would  be 
renumbered  from  §  710.36  in  the  current 
regulations. 

Section  710  35    Time  Frames- 
No  substantive  changes  would  be 
made  to  this  section,  which  would  be 
renumbered  from  §  710.39  in  the  current 
regulations.  Finally.  §§  710.37  and 
710.38  in  the  current  regulations 
("Certifications"  and  "Washington  Area 
Cases")  would  be  deleted  as 
unnecessary 

rV.  Procedural  Requirements 

A.  Executive  Order  12866 

Today's  regulatory  action  has  been 
determined  not  to  be  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  "Regulatory  Planning  and 
Review"  (58  FR  51735.  October  4. 1993). 
Accordingly,  today's  action  was  not 
subject  to  review  under  the  Executive 
Order  by  the  Office  of  Information  and 
Regulatory  Affairs. 

B.  Executive  Order  12612 

Executive  Order  12612  requires  that 
regulations  or  rules  be  reviewed  for 
direct  effects  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  in  the 
distribution  of  power  among  various 
levels  of  government.  If  there  are 
sufficient  substantial  direct  effects,  then 
Executive  Order  12612  requires 
preparation  of  a  federalism  assessment 
to  be  used  in  all  decisions  involved  in 
promulgating  or  implementing  a 
regulation  or  rule.  Today's  proposed 
regulations  do  not  affect  any  traditional 
State  function.  There  are  therefore  no 
substantial  direct  effects  requiring 
evaluation  or  assessment  under 
Executive  Order  12612. 

C.  Regulatory  Flexibility  Analysis 

These  regulations  were  reviewed 
under  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.,  which  requires 
preparation  of  a  regulatory  flexibility 
analysis  for  any  regulations  that  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
DOE  finds  that  §§  603  and  604  of  that 
Act  do  not  apply  to  this  rule  because  it 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Thus  the  preparation  of  a 
regulatory  flexibility  analysis  is  not 
warranted. 

D.  NEPA  Review 

There  is  no  impact  on  the  human 
environment  under  the  regulatory 


amendments  being  issued  today. 
Accordingly.  DOE  has  determined  that 
this  is  not  a  major  Federal  action  with 
significant  impact  upon  the  quality  of 
the  human  environment  and.  therefore, 
prepar^pp  of  an  environmental 
assessment  or  an  environmental  impact 
statement  is  not  required  under  the 
National  Environmental  Policy  Act. 

E.  Paperwork  Reduction  Act 

There  will  be  no  additional 
paperwork  burden  imposed  by  the 
amendments  issued  today.  Therefore, 
the  goals  of  the  Paperwork  Reduction 
Act  are  not  diminished  by  the 
amendments. 

V.  Opportunity  for  Public  Comment 

No  substantial  issue  of  fact  or  law 
exists  with  respect  to  the  amendments, 
and  the  amendments  willnol  have  a 
substantial  impact  on  the  Nation's 
economy  or  large  numbers  of 
individuals  or  businesses.  Thus.  DOE 
will  not  provide  an  opportunity  for  oral 
presentation  of  views  or  arguments 
regarding  the  amendments. 

The  public  is  invited  to  submit 
wTitten  comments  regarding  the 
amendments  set  forth  in  this  notice. 
Submit  comments  to  the  address 
indicated  in  the  "addresses"  section  of 
this  preamble  and  write  on  the  outside 
of  the  envelope  the  designation 
"Amendment  of  Rules  Governing 
Procedures  for  Determining  DOE  Access 
Authorizations."  Ten  copies  should  be 
submitted.  Comments  may  be  sent  via 
electronic  mail  to  an  Office  of  Hearings 
and  Appeals  x.400  mail  address,  which 
is; 
/S=OHA/0=HQ/PRMD=USDOE/ 

ADMD=ATTMAIL/C=US. 
Comments  sent  to  this  address  will  be 
included  as  part  of  the  official  record. 
All  comments  received  by  the  DOE  will 
be  available  for  public  inspection  and 
copying  in  the  DOE's  Freedom  of 
Information  Reading  Room.  Forrestal 
Building.  1000  Independence  Avenue 
SW.,  Washington.  DC  20585.  telephone 
number  (202)  586-6020.  between  9  a.m. 
and  4  p.m.  Monday  through  Friday,  as 
well  as  the  Office  of  Hearings  and 
Appeals  Public  Reference  Room,  room 
lE-234,  telephone  number  (202)  586- 
8001,  between  1  and  5  p.m.  Monday 
through  Friday. 

The  Office  of  Hearings  and  Appeals 
routinely  publishes  the  text  of  most  of 
the  decisions  it  issues  in  a  loose-leaf 
service  called  the  Federal  Energy 
Guidelines.  Where  information  that  is 
arguably  private  is  contained  in  those 
decisions,  a  party  is  given  an 
opportunity  to  request  that  the  private 
information  not  be  published.  In  that 
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instance,  the  dete.Tiiinatior  is  published 
with  privatfa  information  omitted.  The 
Office  of  Hearings  and  Appeals 
proposes  to  publish  summaries  of  its 
personnel  security  Hearing  Officer 
determinations,  as  well  es 
dBifenviinatio.'is  issued  on  appeals. 
However,  no  summary  of  either  a 
hearing  or  appeal  decision  will  be 
puplished  in  a  given  case  until  a  final 
determination  has  been  made  on  an 
indlwdual's  access  authorization,  ft 
spefcifically  invites  comments  on  this 
matter. 

Lis!  of  Subjects  in  10  CFR  Part  710 

Admiiiistrstive  practice  and 
procedure.  Classified  information, 
Govemir.ent  contracts,  GovemmeDt 
employees.  Nuclear  materials. 

Is  iied  in  Washington,  DC,  on  Decranber  1, 
1991 
John  G.  Keliher, 

Direcotor,  Office  of  Intelligence  and  National 
Security. 

For  the  reasons  set  forth  in  the 
preamble,  part  710  of  title  10  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  set  forth  below. 

PART  nt)— CRITERIA  AND 
PROCEDURES  FOR  DETERMINING 
ELIGIBILITY  FOR  ACCESS  TO 
CLASSiFlEO  MATTER  OR  SPECIAL 
NUCLEAR  MATERIAL 

1.  The  authority  citation  lor  pari  710 
is  revised  to  read  as  follows: 

Avthority:  Atomic  Energj-  Act  of  1^54,  sec. 
145,  68  Stat.  942,  as  amended  (42  U.S.C 
2163);  Atomic  Energy  Act  of  1954,  sec.  161, 
68  Stat.  948.  as  amended  (42  U.S.C  2201); 
E.0. 10450,  3  CFR  1949-1953  comp.,  p.  936. 
as  amended:  EO.  10865.  3  CFR  1959-1963 
comp..  p.  398,  as  amended.  3  CFR,  Chap.  IV, 

2.  The  Part  beading  is  revised  to  read 
as  set  forth  above. 

3.  Subpart  A  of  part  71 0  is  revised  to 
read  as  set  forth  below: 

Subpart  A — General  Criteria  and 
Prooedu'es  for  Oeterminirtg  Eligibility  fsr 
Access  to  Classified  Matter  or  Special 
Nuctear  Material 

General  Provisions 


Sec.  I 
710.1 
710.i 

710  i 

71.)  4 
71U5 


Purpose. 
Scope. 
Reference. 
Policy. 

Definitions. 


Criteria  and  Procedures  for  Oetermtnirtg 
Eligibility  for  Access  to  Class^ied  Matter  or 
Special  Nuclear  Material 

71f/»}    Cc'iparotJon  by  the  iodivjdual. 
710  7    Application  of  the  criteria. 


71 


Crittsria. 


.  Proceiurw 
7 1 0. 20    Pnrpose  of  the  proc^disres. 


710.21  Saspension  of  access  autborization. 

710.22  Notice  to  individual. 

710.23  Additional  infonnefion. 

7 10.24  Exfensiocs  of  time  by  the  Operiitions 
Office  Manager. 

710.25  Appointmeiit  of  DOE  Couni^el. 

710.26  A  p  iKiintnient  of  Hear  ng  Officer; 
prehearing  confe.-ence;  comcieacement 
of  hearirgs. 

710.27  Conduct  of  hearings. 

710.28  Opinion  oftbe  Hearing  Officer. 

710.29  Action  on  the  Hearing  Officer's 
opinion. 

710  30    New  evidence. 

710.3 1  Action  by  the  Secretary. 

710.32  Reconsidersuon  of  access  eligibility. 

MisceUanemis 

710.33  Terminations. 

710.34  Attorney  representation. 

710.35  Time  frames. 

Appendix  A  to  Subpart  A — Selected 
Provisions  of  the  Atomic  Energy  Act  of  1954, 
As  Amended,  Sec.  145  (42  U.S.C  2165),  Sec. 
161  (42U.S.C2201) 

Subpart  A — General  Criteria  and 
Procedures  for  Determining  ENgibillty 
tor  Access  to  Ctassifted  Matter  x>r 
Special  Nuclear  Matertafl 

General  Provisions 

f  710.1    Purposa. 

(a)  This  subpart  establishes  the 
criteria,  procedures,  and  methods  for 
resolving  questiorre  concerning  the 
eligibiUty  of  individuals  who  are 
employed  by,  or  applicants  for 
employTnent  with.  Department  of 
Energy  (DOE)  contractors,  agents,  and 
access  permittees  of  the  DOE. 
individuals  who  are  DOE  employees  or 
applicants  for  DOE  employment,  and 
other  persons  designated  by  the 
Secretary  of  Energy,  for  access  to 
Restricted  Data  or  special  nuclear 
material,  pursuant  to  the  Atomic  Energy 
Art  of  1954,  as  amended,  or  for  access 
to  national  security  infcnr.ation. 

(b)  This  subpart  is  published  to 
implement  Executive  Order  12356,  47 
FR  14874  (April  2, 1982);  Executive 
Order  10865,  25  FR  1583  (February  24, 
1960);  and  Executive  Order  10450, 18 
FR  2483  (April  27. 1954),  all  as 
amended. 

§710.2    Scope. 

The  criteria  and  procedures  outliaed 
in  this  subpart  shaU  be  used  in  those 
cases  in  which  there  are  questions  of 
eiigibiiity  for  DOE  access  authorizaUca 
involving: 

(a)  Employees  (including  consultants) 
of,  and  applicants'foT  e-iiployment  with, 
contractors  and  agents  of  the  DOE; 

(b)  Access  permittees  of  the  DOE  snd 
their  employees  (including  consultants) 
and  applicants  for  employment; 


(c)  Employees  (including  consuhants) 
of,  and  applicants  for  employment  with, 
LheDOE;and   ^ 

(d)  Other  parsons  designated  bv  the 
Secretary  of  Energy. 

$710.3    Referenca. 

The  pertinent  sections  of  the  Atomic 
Ejiergy  Act  of  1954,  as  amended, 
relative  to  this  regulation  are  sat  forth  in 
appendix  A  to  this  subpart. 

§710.4    Policy. 

(a)  It  is  the  policy  of  DOE  to  provide 
for  the  security  of  its  programs  in  a 
manner  consistent  with  traditional 
American  concepts  of  justice  and 
fairness.  To  this  an^-the  Secretary  has 
established  criteria  for  determining 
eligibiUty  for  access  authorization  and 
procedures  that  will  afford  those 
individuals  described  in  §  710.2  the 
opportunity  for  administrative  review  of 
questions  concerning  their  eUgibiUty  for 
access  authorization. 

(b)  In  instances  where  the  individual 
has  been  convicted  of  a  crime 
punishable  by  imprisonment  of  six  f  6) 
mooths  or  longer,  or  the  individual  is 
currently  awaiting  or  serving  a  form  of 
preprosecution  probation,  or  suspended 
or  deferred  sentencing,  court  ordered 
probation,  or  parole  in  conjunction  with 
an  arrest  or  criminal  charges  initiated 
against  the  individual  for  a  crime  that  is 
punishable  by  imprisonment  of  six  (6) 
months  or  longer,  the  DOE  may  suspend 
processing  an  application  for  access 
authorization  until  su(±  time  as  the 
criminal  prosecution,  suspended 
sentence,  deferred  sentencing, 
probation,  or  parole  has  been 
completed. 

(c)  E)OE  may  suspend  processing  an 
application  for  access  authorization 
until  such  time  as  any  individual  has 
resided  in  the  United  States,  its 
territories  or  possessions,  for  a  period  of 
time  equivalent  to  the  period  of  time 
appropriate  to  the  investigative 
requirements  for  the  access 
authorization  that  is  required. 

(d)  DOE  may  suspend  processing  an 
application  for  access  authorization 
until  such  time  as  any  individual  has 
taken  steps  to  formally  renounce  dual 
citizenship,  or  otherwise  resolves 
questions  regarding  national  allegiance 

(e)  DOE  may  suspend  pro^':essing  an 
application  for  access  authorisation 
whenever  an  individual  fails  to  fulfill 
the  responsibihties  described  in  §  710.6. 

§710  5    Definlttons. 

(a)  As  used  in  this  subpan: 
Access  authorization  means  an 
administrative  determination  that  an 
individual  is  eligible  for  access  to 
classified  matter  or  is  eligible  for  access 
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to.  or  control  over,  special  nuclear 
material. 

DOE  Counsal  means  a  DOE- 
designated  attorney  assigned  to 
represent  DOE  in  proceedings  under 
this  subpart.  DOE  Counsel  shall  be  a       "^ 
U.S.  citizen  and  shall  have  been  subject 
to  a  favorably  adjudicated  background 
investigation. 

Hearing  Officer  means  a  DOE 
employee  appointed  by  the  Director, 
Office  of  Hearings  and  Appeals, 
pursuant  to  §  710.26.  A  Hearing  Officer 
shall  be  a  U.S.  citizen  and  shall  have 
been  subject  to  a  favorably  adjudicated 
background  investigation. 

Local  Director  of  Security  means  the 
Operations  Office  or  Naval  Reactors 
Office  Division  Director  of  Security,  or 
other  similar  title;  for  Washington.  DC 
area  cases,  the  Director,  Headquarters 
Operations  Division;  for  the  Oak  Ridge 
Operations  Office,  the  Director  of 
Personnel;  for  the  Albuquerque 
Operations  Office,  the  Director  of  the 
Personnel  Security  Division;  for  the 
Savannah  River  Operations  Office,  the 
Director  of  Internal  Security  Division; 
and  any  person  designated  in  writing  to 
serve  in  one  of  the  aforementioned 
positions  In  an  "acting"  capacity. 

Operations  Office  Manager  or 
Manager  means  the  Manager  of  a  DOE 
Operations  Office,  the  Manager  of  the 
Rocky  Flats  Office,  the  Manager  of  the 
Pittsburgh  Naval  Reactors  Office,  the 
Manager  of  the  Schenectady  Naval 
Reactors  Office,  and,  for  Washington. 
DC  area  cases,  the  Director.  Office  of 
Safeguards  and  Security. 

Secretary  means  the  Secretary  of 
Energy,  as  provided  by  section  201  of 
the  Department  of  Energy  Organization 
Act. 

Special  nudear  material  means 
plutonium,  uranium  enriched  in  the 
isotope  233.  or  in  the  isotope  235.  and 
any  other  material  which,  pursuant  to 
the  provisions  of  section  51  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
has  been  determined  to  be  special 
nuclear  material,  but  does  not  include 
source  material;  or  any  material 
artificially  enriched  by  any  of  the 
foregoing,  not  including  source  material, 
(b)  Throughout  this  subpart  the  use  of 
the  male  gender  shall  include  the  female 
gender  and  vice  versa. 

Criteria  for  Determining  Eligibility  for 
Access  to  Classified  Matter  or  Special 
Nuclear  Material 

§  71 0.6    Cooperation  by  ttie  individual. 

It  is  the  responsibility  of  the 
individual  to  cooperate  by  providing 
full,  fi-ank,  and  truthful  answers  to 
DOE'S  relevant  and  material  questions, 
and  when  requested,  to  furnish  or 


authorize  others  to  furnish  information 
that  the  DOE  deems  pertinent  to  the 
individual's  eligibility  for  DOE  access 
authorization.  This  obligation  to 
cooperate  applies  when  completing 
security  forms,  during  the  course  of  a 
personnel  security  background 
investigation  or  reinvestigation,  and  at 
any  stage  of  DOE's  processing  of  the 
individual's  access  authorization, 
including  but  not  limited  to,  personnel 
security  interviews.  DOE-sponsored 
mental  evaluations,  and  other 
authorized  DOE  investigative  activities 
under  this  subpart.  The  individual  may 
elect  not  to  cooperate;  however,  such 
refusal  may  prevent  DOE  from  reaching 
an  affirmative  finding  required  for 
granting  or  continuing  access 
authorization.  In  this  event,  any  security 
clearance  then  in  effect  may  be 
administratively  terminated,  or.  for 
applicants,  further  processing  may  be 
terminated. 

«  710.7    Application  of  the  criteria. 

(a)  The  decision  as  to  access 
authorization  is  a  comprehensive, 
common-sense  judgment,  made  after 
consideration  of  all  the  relevant 
information,  favorable  or  unfavorable,  as 
to  whether  the  granting  of  access 
authorization  would  not  endanger  the 
common  defense  and  security  and 
would  be  clearly  consistent  with  the 
national  interest. 

(b)  To  assist  in  making  these 
determinations,  on  the  basis  of  all  the 
information  in  a  particular  case,  there 
are  set  forth  in  this  subpart  criteria 
consisting  of  a  number  of  specific  types 
of  derogatory  information.  These  criteria 
are  not  exhaustive  but  contain  the 
principal  types  of  derogatory 
information  which  create  a  question  as 
to  the  individual's  eligibility  for  access 
authorization.  While  there  must 
necessarily  be  adherence  to  such 
criteria.  DOE  is  not  limited  thereto,  or 
precluded  from  exercising  its  judgment 
that  information  or  facts  in  a  case  under 
its  cognizance  are  derogatory  although 
at  variance  with,  or  outside  the  scope  of, 
the  stated  categories.  These  criteria  are 
subject  to  continuing  review  and  may  be 
revised  from  time  to  time  as  experience 
and  circumstances  may  make  desirable. 

(c)(1)  When  the  reports  of 
investigation  of  an  individual  or  other 
reliable  information  reasonably  tend  to 
establish  the  validity  and  significance  of 
one  or  more  of  the  items  in  the  criteria, 
or  other  information  or  facts  which  are 
derogatory,  although  outside  the  scope 
of  the  stated  categories,  such 
information  shall  be  regarded  as 
substantially  derogatory  and  create  a 
question  as  to  the  individual's  eligibility 
for  access  authorization.  The  local 


Director  of  Security  will  authorize  the 
conduct  of  an  interview  with  the 
individual,  or  request  other  appropriate 
actions,  and.  on  the  basis  of  such 
interview  and/or  actions,  may  authorize 
the  granting  or  continuation  of  access 
authoriz^oA.  If  the  question  as  to  the 
individual's  eligibility  is  not  resolved 
through  interview,  and/or  other  actions, 
which  may  include  a  DOE-sponsored 
mental  evaluation,  the  local  Director  of 
Security  will  submit  the  matter  to  the 
Manager.  If  the  Manager  agrees  that 
unresolved  derogatory  information  is 
present,  and  that  appropriate  attempts 
to  resolve  such  derogatory  information 
have  failed,  the  Manager  shall  forward 
the  individual's  case  to  the  Director, 
Office  of  Safeguards  and  Security,  with 
a  request  for  authority  to  conduct  a 
hearing.  The  Director,  Office  of 
Safeguards  and  Security,  may  authorize:* 

(i)  The  granting  of  access 
authorization. 

(ii)  Such  other  action  as  the  Director 
deems  appropriate,  or 

(iii)  The  institution  of  the  procedures 
set  forth  in  §  710.20  through  §  710.32. 

(2)  The  Director.  Office  of  Safeguards 
and  Security,  must  authorize  one  of 
these  options  within  30  calendar  days  of 
the  receipt  of  the  case  from  the  Manager, 
unless  an  extension  is  granted  by  the 
Director.  Office  of  Security  Affairs. 

(d)  In  resolving  a  question  concerning 
an  individual's  eligibility  for  access 
authorization,  the  DOE  shall  consider: 
the  nature,  extent,  and  seriousness  of 
the  conduct;  the  circumstances 
surrounding  the  conduct,  to  include 
knowledgeable  participation;  the 
frequency  and  recency  of  the  conduct; 
the  age  and  maturity  of  the  individual 
at  the  time  of  the  conduct;  the 
voluntariness  of  participation;  the 
absence  or  presence  of  rehabilitation  or 
reformation  and  other  pertinent 
behavioral  changes;  the  motivation  for 
the  conduct;  the  potential  for  pressure, 
coercion,  exploitation,  or  duress;  the 
likelihood  of  continuation  or 
recurrence;  and  other  relevant  and 
material  factors. 

§710.8    Criteria. 

Derogatory  information  shall  include, 
but  is  not  limited  to.  information  that 
the  individual  has: 

(a)  Committed,  prepared  or  attempted 
to  commit,  or  aided,  abetted  or 
conspired  with  another  to  commit  or 
attempt  to  commit  any  act  of  sabotage, 
espionage,  treason,  terrorism,  or 
sedition. 

(b)  Knowingly  established  or 
continued  a  sympathetic  association 
with  a  saboteur,  spy.  terrorist,  traitor, 
seditionist.  anarchist,  or  revolutionist, 
espionage  agent,  or  representative  of  a 
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foreign  nation  whose  interests  are 
inimical  to  the  interests  of  the  United 
States,  its  territories  or  possessions,  or 
with  any  person  advocating  the  use  of 
force  or  violence  to  overthrow  the 
Government  of  the  United  States  or  arty 
state  or  subdivision  thereof  by 
unconstitutional  means. 

(c)  Knowingly  held  membership  in  or 
had  a  knowing  affiliation  with,  or  has 
knowingly  taken  action  which 
evidences  a  sympathetic  association 
with  the  intent  of  furthering  the  aims  of, 
or  adherence  to,  and  active  participation 
in,  any  foreign  or  domestic  organization, 

■  association,  movement,  group,  or 
combination  of  persons  which 
advocates  or  practices  the  commission 
of  acts  of  force  or  violence  to  prevent 
others  from  exercising  their  rights  under 
the  Constitution  or  Laws' of  the  United 
States  or  any  state  or  subdivision  thereof 
by  unlawful  means. 

(d)  Publicly  or  privately  advocated,  or 
participated  in  the  activities  of  a  group 
or  organization,  which  has  as  its  goal, 
revolution  by  force  or  violence  to 
overthrow  the  Government  of  the 
United  States  or  the  alteration  of  the 
form  of  Government  of  the  United  States 
by  unconstitutional  means  with  the 
knowledge  that  it  will  further  those 
goals. 

(e)  Parent(s),  brother(s),  sister{s), 
spouse,  or  offspring  residing  in  a  nation 
whose  interests  may  be  inimical  to  the 
interests  of  the  United  States,  or  in 
satelbtes  or  occupied  areas  thereof  (to 
be  evaluated  in  the  light  of  the  risk  that 
pressure  applied  through  such  relatives 
could  force  the  individual  to  act 
contrary  to  national  security). 

(0  Deliberately  misrepresented, 
falsified,  or  omitted  significant 
information  from  a  Personnel  Security 
Questionnaire,  a  Questionnaire  for 
Sensitive  Positions,  a  personnel 
qualifications  statement,  a  personnel 
security  interview,  written  or  oral 
statements  made  in  response  to  official 
inquiry  on  a  matter  that  is  relevant  to  a 
determination  regarding  eligibility  for 
DOE  access  authorization,  or 
proceedings  conducted  pursuant  to 
§710.20  through  §710.32. 

(g)  Failed  to  protect  classified  matter, 
or  safeguard  special  nuclear  material;  or 
violated  or  disregarded  security  or 
safeguards  regulations  to  a  degree  which 
would  be  inconsistent  with  the  national 
security;  or  disclosed  classified 
information  to  a  person  unauthorized  to 
receive  such  information. 

(h)  An  illness  or  mental  condition  of 
a  nature  which,  in  the  opinion  of  a 
board-certified  psychiatrist  or  other 
hcensed  physician  or  a  licensed  clinical 
psychologist,  causes,  or  may  cause,  a 


significant  defect  in  judgment  or 
reliability. 

(i)  Refused  to  testify  before  a 
Congressional  Committee,  Federal  or 
state  court,  or  Federal  administrative 
body,  regarding  charges  relevant  to 
eligibility  for  DOE.  or  another  Federal 
agency's  access  authorization. 

(j)  Been,  or  is.  a  user  of  alcohol 
habitually  to  excess,  or  has  been 
diagnosed  by  a  board-certified 
psychiatrist  or  other  licensed  physician 
or  a  licensed  clinical  psychologist  as 
alcohol  dependent  or  as  suffering  from 
alcohol  abuse. 

(k)  Trafficked  in.  sold,  transferred, 
possessed,  used,  or  experimented  with  a 
drug  or  other  substance  listed  in  the 
Schedule  of  Controlled  Substances 
established  pursuant  to  section  202  of 
the  Controlled  Substances  Act  of  1970 
(such  as  marijuana,  cocaine, 
amphetamines,  barbiturates,  narcotics, 
etc.)  except  as  prescribed  or 
administered  by  a  physician  licensed  to 
dispense  drugs  in  the  practice  of 
medicine,  or  as  otherwise  authorized  by  ' 
law. 

(1)  Engaged  in  any  unusual  conduct  or 
is  subject  to  any  circumstances  which 
tend  to  show  that  the  individual  is  not 
honest,  reliable,  or  trustworthy;  or 
which  furnishes  reason  to  believe  that 
the  individual  may  be  subject  to 
pressure,  coercion,  exploitation,  or 
duress  which  may  cause  the  individual 
to  act  contrary  to  the  best  interests  of  the 
national  security.  Such  conduct  or 
circumstances  include,  but  are  not 
limited  to,  criminal  behavior,  deviant 
sexual  activity,  child  abuse,  domestic 
violence,  a  pattern  of  financial 
irresponsibility,  or  violation  of  any 
commitment  or  promise  upon  which 
DOE  previously  relied  to  favorably 
resolve  an  issue  of  access  authorization 
eligibility. 

Procedures 

§  71 0.20    Purpose  of  the  procedures. 

These  procedures  establish  methods 
for  the  conduct  of  the  administrative 
review  of  questions  concerning  an 
individual's  eligibility  for  access 
authorization  when  it  is  determined  that 
such  questions  cannot  be  favorably 
resolved  by  interview  or  other  action. 

§  71 0.21    Suspension  of  access 
authorization. 

(a)  In  those  cases  where  information 
is  received  which  raises  a  question 
concerning  the  continued  eligibility  of 
an  individual  for  DOE  access 
authorization,  the  local  Director  of 
Security  shall  suspend  the  individual's 
DOE  access  authorization  pending  the 
final  determination  resulting  from  the 
operation  of  the  procedures  provided  in 


this  subpart.  The  access  authorization  of 
an  individual  shall  not  be  suspended 
except  by  the  diVection  of  the  local 
Director  of  Security.  This  authority  to 
suspend  access  authorization  may  not 
be  delegated  but  may  be  exercised  by  an 
individual  who  has  been  designated  in 
writing  as  Acting  local  Director  of 
Security. 

(b)  Tne  suspension  of  DOE  access 
authorization  shall  be  effected  within 
two  working  days  of  the  completed 
security  adjudication  of  the  information 
which  raises  a  question  concerning  the 
individual's  eligibility  for  DOE  access 
authorization. 

(c)  Upon  suspension  of  an 
individual's  access  authorization 
pursuant  to  paragraph  (a)  of  this  section, 
the  individual,  the  individual's 
employer,  any  other  DOE  Operations 
Office  having  an  access  authorization 
interest  in  the  individual,  and,  if 
known,  any  other  Government  Agency 
where  the  individual  holds  a  security 
clearance  shall  be  notified  immediately 
The  Central  Personnel  Clearance  Index 
shall  also  be  updated.  Notification  to  the 
individual  shall  be  made  in  writing  and 
shall  reflect,  in  general  terms,  the 
reason (s)  why  the  suspension  has  been 
effected. 

(d)  In  addition,  the  Manager,  within 
10  calendar  days  of  the  date  of 
suspension,  shall  submit  a  request  for 
authority  to  conduct  an  administrative 
review  proceeding,  accompanied  by  an 
explanation  of  its  basis,  to  the  Director, 
Office  of  Safeguards  and  Security. 

§  71 0.22    Notice  to  individual. 

(a)  When  the  Director.  Office  of 
Safeguards  and  Security,  has  authorized 
the  institution  of  administrative  review 
procedures  with  respect  to  an 
individual's  questioned  eligibility  for 
access  authorization,  in  accordance  with 
§  710.7(c).  the  Manager  shall  direct  the 
preparation  of  a  notification  letter, 
approved  by  the  local  Office  of  Chief 
Counsel,  or  the  Office  of  General 
Counsel  for  Headquarters  cases,  for 
deUvery  to  the  individual  within  30 
calendar  days  of  the  receipt  of  such 
directive  from  the  Office  of  Safeguards 
and  Security,  unless  an  extension  has 
been  authorized  by  the  Director,  Office 
of  Safeguards  and  Security.  Where 
practicable,  such  letter  shall  be 
presented  to  the  individual  in  person. 

(b)  The  letter  shall  state: 

(1)  That  reliable  information  in  the 
possession  of  DOE  has  created  a 
substantial  doubt  concerning  the 
individual's  eligibility  for  access 
authorization. 

(2)  The  information  which  creates  a 
substantial  doubt  regarding  the 
individual's  eligibility  for  access 
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authonzation  (which  shall  be  as 
comprehensive  and  detailed  as  the 
national  interest  permits). 

(3)  That  the  individual  has  the  option 
to  have  the  substantial  doubt  regarding 
eligibility  for  access  authorization  *• 
resolved  in  one  of  two  ways: 

(i)  By  the  Manager,  without  a  hearing, 
on  the  basis  of  the  existing  information 
in  the  case; 

(ii)  By  personal  appearance  before  a 
Hearing  Officer  (a  "hearing"). 

(4)  That,  if  the  individual  desires  a 
hearing,  the  individual  must,  within  20 
calendar  days  of  the  date  of  receipt  of 
the  notification  letter,  indicate  this  in 
writing  to  the  Manager  from  whom  the 
letter  was  received. 

(5)  That  the  individual  may  also  File 
with  the  Manager  the  individual's 
written  answer  to  the  reported 
information  which  raises  the  question  of 
the  individual's  eligibility  for  access 
authorization,  and  that,  if  the  individual 
elects  to  request  a  hearing  without  filing 
a  written  answer,  the  request  shall  be 
deemed  a  general  denial  of  all  of  the 
reported  information. 

(6)  That,  if  the  individual  so  requests, 
a  hearing  will  be  scheduled  before  a 
Hearing  Officer,  with  due  regard  for  the 
convenience  and  necessity  of  the  parties 
or  their  representatives,  for  the  purpose 
of  affording  the  individual  an 
opportunity  of  supporting  his  eligibility 
for  access  authorization; 

(7)  That,  if  a  hearing  is  requested,  the 
individual  will  have  the  right  to  appear 
personally  before  a  Hearing  Officer;  to 
present  evidence  in  his  own  behalf, 
through  witnesses,  or  by  documents,  or 
both;  and,  subject  to  the  limitations  set 
forth  in  §  710.27(g).  to  be  present  during 
the  entire  hearing  and  be  accompanied, 
represented,  and  advised  by  counsel  or 
representative  of  the  individual's 
choosing  and  at  the  individual's  own 
expense; 

(8)  That  the  individual's  failure  to  file 
a  timely  written  request  for  a  hearing 
before  a  Hearing  Officer  in  accordance 
with  paragraph  (b)(4)  of  this  section, 
unless  time  deadlines  are  extended  for 
good  cause,  will  be  considered  as  a 
relinquishment  by  the  individual  of  the 
right  to  a  hearing  provided  in  this 
subpart,  and  that  in  such  event  a  final 
decision  will  be  made  by  the  Manager; 
and 

(9)  That  in  any  proceedings  under  this 
subpart  DOE  Counsel  will  be 
participating  on  behalf  of  and 
representing  the  Department  of  Energy, 
and  that  any  statements  made  by  the 
individual  to  DOE  Counsel  may  be  used 
in  subsequent  proceedings. 


§710.23    Additional  information. 

The  notification  letter  referenced  in 
§710.22  shall  also: 

(a)  Describe  the  individual's  access 
authorization  status  until  further  notice; 

(b)  Advise  the  individual  of  the  right 
to  counsel  at  the  individual's  own 
expense  at  each  and  every  stage  of  the 
proceeding; 

(c)  Provide  the  name  and  telephone 
number  of  the  designated  DOE  official 
to  contact  for  any  further  information 
desired,  including  an  explanation  of  the 
individual's  rights  under  the  Privacy 
Act  of  1974;  and 

(d)  Include  a  copy  of  10  CFR  part  710, 
subpart  A. 

§  710.24    Extensions  of  time  by  the 
Operations  Office  Manager. 

The  Manager  may,  for  good  cause 
shown,  at  the  written  request  of  the 
individual,  extend  the  time  for  filing  a 
written  request  for  a  hearing,  and/or  the 
time  for  filing  a  written  answer  to  the 
matters  contained  in  the  notification 
letter.  The  Manager  shall  notify  the 
Director,  Office  of  Safeguards  and 
Security,  when  such  extensions  have 
been  approved. 

§  71 0.25    Appointment  of  DOE  Counsel. 

(a)  Upon  receipt  from  the  individual 
of  a  written  request  for  a  hearing,  an 
attorney  shall  forthwith  be  assigned  by 
the  Manager  to  act  as  DOE  Counsel. 

(b)  IX)E  Counsel  is  authorized  to 
consult  directly  with  the  individual  if 
he  is  not  represented  by  counsel,  or 
with  the  individual's  counsel  or 
representative  if  so  represented,  to 
clarify  issues  and  reach  stipulations 
with  respect  to  testimony  and  contents 
of  documents  and  other  physical 
evidence.  Such  stipulations,  when 
entered  into  and  approved  by  the 
Hearing  Officer,  shall  be  binding  upon 
the  individual  and  the  DOE  for  the 
purposes  of  this  subpart. 

§  71 0.26  Appointment  of  Hearing  Officer; 
prehtearing  conference;  commencement  of 
hearings. 

(a)  Upon  receipt  of  a  request  for  a 
hearing,  the  Manager  shall  in  a  timely 
manner  transmit  that  request  to  the 
Office  of  Hearings  and  Appeals,  and 
identify  the  DOE  Counsel.  The  Manager 
shall  at  the  same  time  transmit  a  copy 
of  the  notification  letter  and  the 
individual's  response  to  the  Office  of 
Hearings  and  Appeals. 

(b)  Upon  receipt  of  the  hearing 
request  from  the  Manager,  the  Director, 
Office  of  Hearings  and  Appeals,  shall 
appoint,  as  soon  as  practicable,  a 
Hearing  Officer. 

(c)  Immediately  upon  appointment  of 
the  Hearing  Officer,  the  Office  of 


Hearings  and  Appeals  shall  notify  the 
individual  and  DOE  Counsel  of  the 
Hearing  Officer's  identity  and  the 
address  to  which  all  further 
correspondence  should  be  sent. 

(d)  The  Hearing  Officer  shall  have  all 
powers  nocessary  to  regulate  the 
conduct  of  proceedings  under  this 
subpart,  including,  but  not  limited  to, 
establishing  a  list  of  persons  to  receive 
service  of  papers,  issuing  subpoenas  for 
witnesses  to  attend  the  hearing  or  for 
the  production  of  specific  documents  or 
other  physical  evidence,  administering 
oaths  and  affirmations,  ruling  upon 
motions,  receiving  evidence,  regulating 
the  course  of  the  hearing,  disposing  of 
procedural  requests  or  similar  matters, 
and  taking  other  actions  consistent  with 
the  regulations  in  this  subpart.  Requests 
for  subpoenas  shall  be  liberally  granted 
except  where  the  Hearing  Officer  finds, 
based  on  arguments  of  the  party(s),  that 
the  grant  of  subpoenas  would  clearly 
result  in  evidence  or  testimony  that  is 
repetitious,  incompetent,  irrelevant,  or 
immaterial  to  the  issues  in  the  case.  The 
Hearing  Officer  may  take  sworn 
testimony,  sequester  witnesses,  control 
the  dissemination  or  reproduction  of 
any  record  or  testimony  taken  pursuant 
to  this  part,  including  correspondence, 
or  other  relevant  records  or  tangible 
evidence  including,  but  not  limited  to, 
information  retained  in  computerized  or 
other  automated  systems  in  possession 
of  the  subpoenaed  person. 

(e)  The  Hearing  Officer  will  determine 
the  day,  time,  and  place  for  the  hearing. 
Hearings  will  normally  be  held  at  or 
near  the  appropriate  EXDE  facility, 
unless  the  Hearing  Officer  determines 
that  another  location  would  be  more 
appropriate.  Normally  the  location  for 
the  hearing  will  be  selected  for  the 
convenience  of  all  participants.  In  the 
event  the  individual  fails  to  appear  at 
the  time  and  place  specified,  the  record 
in  the  case  shall  be  closed  and  returned 
to  the  Manager,  who  will  then  make  a 
final  determination  regarding  the 
eligibility  of  the  individual  for  DOE 
access  authorization. 

(f)  At  least  7  calendar  days  prior  to  the 
date  scheduled  for  the  hearing,  the 
Hearing  Officer  will  convene  a 
prehearing  conference  for  the  purpose  of 
discussing  stipulations,  exchanging 
exhibits,  identifying  witnesses,  and 
disposing  of  other  appropriate  matters. 
The  conference  will  usually  be 
conducted  by  telephone. 

(g)  Hearings  shall  commence  within 
90  calendar  days  fi-om  the  date  the 
individual's  request  for  hearing  is 
received  by  the  Office  of  Hearings  and 
Appeals.  Any  extension  of  the  hearing 
date  shall  be  approved  by  the  Director, 
Office  of  Hearings  and  Appeals. 
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§  710.27    Conduct  of  hearings. 

(a)  In  all  hearings  conducted  under 
this  subpart,  the  individual  shall  have 
the  right  to  be  represented  by  a  person 
of  his  own  choosing.  The  individual  is 
responsible  for  producing  witnesses  in 
his  own  behalf,  including  requesting  the 
issuance  of  subpoenas,  if  necessary,  or 
presenting  other  proof  before  the 
Hearing  Officer  to  support  his  defense  to 
the  allegations  contained  in  the 
notification  letter.  With  the  exception  of 
procedural  or  scheduling  matters,  the 
Hearing  Officer  is  prohibited  from 
initiating  or  otherwise  engaging  in  ex 
parte  discussions  about  the  case  during 
the  pendency  of  proceedings  under  this 
part. 

fb)  Unless  the  Hearing  Officer  finds 
good  cause  for  granting. a  waiver  of  this 
paragraph  or  granting  an  extension  of 
time,  in  the  event  that  the  individual 
unduly  delays  the  hearing,  such  as  by 
failure  to  meet  deadlines  set  by  the 
Hearing  Officer,  the  record  shall  be 
closed,  and  a  final  decision  shall  be 
made  by  the  Manager  on  the  basis  of  the 
record  in  the  case. 

(c)  Hearings  shall  be  open  only  to 
DOE  Counsel,  duly  authorized 
representatives  of  the  staff  of  DOE,  the 
individual  and  his  counsel  or  other 
representative,  and  such  other  persons 
as  may  be  authorized  by  the  Hearing 
Officer.  Unless  otherwise  ordered  by  the 
Hearing  Officer,  witnesses  shall  testify 
in  the  presence  of  the  individual  but  not 
in  the  presence  of  other  witnesses. 

(d)  EXDE  Counsel  shall  present  the 
evidence  supporting  the  issues  raised  in 
the  notification  letter.  The  individual 
shall  be  afforded  the  opportunity  of 
presenting  evidence,  including 
testimony  by  the  individual  in  the 
individual's  own  behalf.  The  proponent 
of  a  witness  shall  conduct  the  direct 
examination  of  that  witness.  All 
watnesses  shall  be  subject  to  cross- 
examination,  if  possible.  Whenever 
reasonably  possible,  testimony  shall  be 
given  in  person. 

(e)  The  Hearing  Officer  may  ask  the 
witnesses  any  questions  which  the 
Hearing  Officer  deems  appropriate  to 
assure  the  fullest  possible  disclosure  of 
relevant  and  material  facts. 

(0  During  the  course  of  the  hearing, 
the  Hearing  Officer  shall  rule  on  all 
questions  presented  to  the  Hearing 
Officer  for  the  Hearing  Officer's 
determination. 

(g)  In  the  event  it  appears  during  the 
course  of  the  hearing  that  Restricted 
Data  or  national  security  information 
may  be  disclosed,  it  shall  be  the  duty  of 
the  Hearing  Officer  to  assure  that 
disclosure  is  not  made  to  persons  who 
are  not  authorized  to  receive  it. 


(h)  Formal  rules  of  evidence  shall  not 
apply,  but  the  Federal  Rules  of  Evidence 
may  be  used  as  a  guide  for  procedures 
and  principles  designed  to  assure 
production  of  the  most  probative 
evidence  available.  The  Hearing  Officer 
shall  admit  into  evidence  any  matters, 
either  oral  or  written,  which  are 
material,  relevant,  and  competent  in 
determining  issues  involved,  including 
the  testimony  of  responsible  persons 
concerning  the  integrity  of  the 
individual.  In  making  such 
determinations,  the  utmost  latitude 
shall  be  permitted  with  respect  to 
relevancy,  materiality,  and  competency. 
The  Hearing  Officer  may  also  exclude 
evidence  which  is  incompetent, 
immaterial,  irrelevant,  or  unduly 
repetitious.  Every  reasonable  effort  shall 
be  made  to  obtain  the  best  evidence 
available.  Hearsay  evidence,  including 
sworn  affidavits  and  statements  by 
confidential  informants,  may  in  the 
discretion  of  the  Hearing  Officer  and  for 
good  cause  shown  be  admitted  without* 
strict  adherence  to  technical  rules  of 
admissibility  and  shall  be  accorded 
such  weight  as  the  circumstances 
warrant. 

(i)  Testimony  of  the  individual  and 
witnesses  shall  be  given  under  oath  or 
affirmation.  Attention  of  the  individual 
and  each  witness  shall  be  directed  to  18 
U.S.C.  1001  and  18  U.S.C.  1621. 

(j)  The  Hearing  Officer  shall  endeavor 
to  obtain  all  the  facts  that  are  reasonably 
available  in  order  to  arrive  at  findings. 
If,  prior  to  or  during  the  proceedings,  in 
the  opinion  of  the  Hearing  Officer,  the 
allegations  in  the  notification  letter  are 
not  sufficient  to  cover  all  matters  into 
which  inquiry  should  be  directed,  the 
Hearing  Officer  shall  recommend  to  the 
Operations  Office  Manager  concerned, 
that,  in  order  to  give  more  adequate 
notice  to  the  individual,  the  notification 
letter  should  be  amended.  Any 
amendment  shall  be  made  with  the 
concurrence  of  the  local  Office  of  Chief 
Counsel  or  the  Office  of  General 
Counsel  in  Headquarters  cases.  If,  in  the 
opinion  of  the  Hearing  Officer,  the 
circumstances  of  such  amendment  may 
involve  undue  hardships  to  the 
individual  because  of  limited  time  to 
answer  the  new  allegations  in  the 
notification  letter,  an  appropriate 
adjournment  shall  be  granted  upon  the 
request  of  the  individual. 

(k)  a  written  or  oral  statement  of  a 
person  relating  to  the  characterization  in 
the  notification  letter  of  any 
organization  or  person  other  than  the 
individual  may  be  received  and 
considered  by  the  Hearing  Officer 
without  affording  the  individual  an 
opportuiiity  to  cross-examine  the  person 
making  the  statement  on  matters 


relating  to  the  characterization  of  such 
organization  qt  person,  provided  the 
irtdividual  is  given  notice  that  it  has 
been  received  and  may  be  considered  by 
the  Hearing  Officer,  and  is  informed  of 
its  contents  provided  such  is  not 
prohibited  by  paragraph  (g)  of  this 
section. 

(l)  Any  oral  or  written  statement 
adverse  to  the  individual  relating  to  a 
controverted  issue  may  be  received  and 
considered  by  the  Hearing  Officer 
without  affording  an  opportunity  for 
cross-examination  in  either  of  the 
following  circumstances: 

(1)  The  head  of  the  agency  supplying 
the  statement  certifies  that  the  person 
who  furnished  the  /iiformation  is  a 
confidential  informant  who  has  been 
engaged  in  obtaining  intelligence 
information  for  the  Government  and 
that  disclosure  of  the  informant's 
identity  would  be  substantially  harmful 
to  the  national  interest; 

(2)  The  Secretary  or  his  special 
designee  for  that  particular  purpose  has 
prehminarily  determined,  after 
considering  information  furnished  by 
the  investigative  agency  as  to  the 
reliability  of  the  person  and  the 
accuracy  of  the  statement  concerned, 
that: 

(i)  The  statement  concerned  appears 
to  be  reliable  and  material;  and 

(ii)  Failure  of  the  Hearing  Officer  to 
receive  and  consider  such  statement 
would,  in  view  of  the  access  sought  to 
Restricted  Data,  national  security 
information,  or  special  nuclear  material, 
be  substantially  harmful  to  the  national 
security  and  that  the  person  who 
furnished  the  information  cannot  appear 
to  testify — 

(A)  Due  to  death,  severe  illness,  or 
similar  cause,  in  which  case  the  identity 
of  the  person  and  the  information  to  be 
considered  shall  be  made  available  to 
the  individual,  or 

(B)  Due  to  some  other  specified  cause 
determined  by  the  head  of  the  agency  to 
be  good  and  sufficient. 

(m)  Whenever  procedures  under 
paragraph  (I)  of  this  section  are  used: 

(1)  The  individual  shall  be  given  a       . 
summary  or  description  of  the 
information  which  shall  be  as 
comprehensive  and  detailed  as  the 
national  interest  permits,  and 

(2)  Appropriate  consideration  shall  be 
accorded  to  the  fact  that  the  individual 
did  not  have  an  opportunity  to  cross- 
examine  such  person(s). 

(n)  Records  compiled  in  the  regular 
course  of  business,  or  other  physical 
evidence  other  than  investigative 
reports  obtained  by  DOE,  may  be 
received  and  considered  subject  to 
rebuttal  without  authenticating 
witnesses  provided  that  such 
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information  has  been  furnished  to  DOE 
by  an  investigative  agency  pursuant  to 
its  responsibilities  in  connection  with 
assisting  the  Secretary  to  safeguard 
Restricted  Data,  national  security 
information,  o?  special  nuclear  material.*- 

(0)  Records  compiled  in  the  regular 
course  of  business,  or  other  physical 
evidence  other  than  investigative 
reports,  relating  to  a  controverted  issue 
which,  because  they  are  classified,  may 
not  be  inspected  by  the  individual,  may 
be  received  and  considered  provided 
that: 

(1)  The  Secretary  or  his  special 
designee  for  that  particular  purpose  has 
made  a  preliminary  determination  that 
such  physical  evidence  appears  to  be 
material; 

(2)  The  Secretary  or  his  special 
designee  for  that  particular  purpose  has 
made  a  determination  that  failure  to 
receive  and  consider  such  physical 
evidence  would,  in  view  of  the  access 
sought  to  Restricted  Data,  national 
security  information,  or  special  nuclear 
material  sought,  be  substantially 
harmful  to  the  national  security;  and 

(3)  To  the  extent  that  national  security 
permits,  a  summary  or  description  of 
such  physical  evidence  is  made 
available  to  the  individual.  In  every 
such  case,  information  as  to  the 
authenticity  and  accuracy  of  such 
physical  evidence  furnished  by  the 
investigative  agency  shall  be 
considered. 

(p)  The  Hearing  Officer  may  request 
the  local  Director  of  Security  to  arrange 
for  additional  investigation  on  any 
points  which  are  material  to  the 
deliberations  of  the  Hearing  Officer  and 
which  the  Hearing  Officer  believes  need 
extension  or  clarification.  In  this  event, 
the  Hearing  Officer  shall  set  forth  in 
writing  those  issues  upon  which  more 
evidence  is  requested,  identifying  where 
possible  persons  or  sources  from  which 
the  evidence  should  be  sought.  The 
local  Director  of  Security  shall  make 
every  effort  through  appropriate  sources 
to  obtain  additional  information  upon 
the  matters  indicated  by  the  Hearing 
Officer, 

(q)  A  written  transcript  of  the  entire 
proceedings  shall  be  made  and,  except 
for  portions  containing  Restricted  Data 
or  national  security  information,  a  copy 
of  such  transcript  shall  be  furnished  the 
individual  without  cost. 

(r)  Whenever  information  is  made  a 
part  of  the  record  under  the  exceptions 
authorized  by  paragraphs  (1)  or  (o)  of 
this  section,  the  record  shall  contain 
certificates  evidencing  that  the 
determinations  required  therein  have 
been  made. 


§710^    Opinion  of  the  Hearing  Officer. 

(a)  The  Hearing  Officer  shall  carefully 
consider  the  record  in  view  of  the 
standards  set  forth  herein  and  shall 
render  an  initial  opinion  as  to  whether 
the  grant  or  restoration  of  access 
authorization  to  the  individual  would 
not  endanger  the  common  defense  and 
security  and  would  be  clearly  consistent 
with  the  national  interest.  In  resolving 

a  question  concerning  the  eligibility  of 
an  individual  for  access  authorization 
under  these  procedures,  the  Hearing 
Officer  shall  consider  the  factors  stated 
in  §  710.7(d)  to  determine  whether  the 
findings  will  be  adverse  or  favorable. 

(b)  In  reaching  the  findings,  the 
Hearing  Officer  shall  consider  the 
demeanor  of  the  witnesses  who  have 
testified  at  the  hearing,  the  probability 
or  likelihood  of  the  truth  of  their 
testimony,  their  credibility,  the 
authenticity  and  accuracy  of 
documentary  evidence,  or  lack  of 
evidence  on  any  material  points  in 
issue.  If  the  individual  is,  or  may  be, 
handicapped  by  the  non-disclosure  to 
the  individual  of  confidential 
information  or  by  lack  of  opportunity  to 
cross-examine  confidential  informants, 
the  Hearing  Officer  shall  take  that  fact 
into  consideration.  Possible  impact  of 
the  loss  of  the  individual's  access 
authorization  upon  the  DOE  program 
shall  not  be  considered  by  the  Hearing 
Officer. 

(c)  The  Hearing  Officer  shall  make 
specific  findings  based  upon  the  record 
as  to  the  validity  of  each  of  the 
allegations  contained  in  the  notification 
letter  and  the  significance  which  the 
Hearing  Officer  attaches  to  such  valid 
allegations.  These  findings  shall  be 
supported  fully  by  a  statement  of 
reasons  which  constitute  the  basis  for 
such  findings. 

(d)  The  Hearing  Officer's  opinion 
shall  be  predicated  upon  the  Hearing 
Officer's  findings  of  fact.  If.  after 
considering  all  the  factors  in  light  of  the 
criteria  set  forth  in  this  subpart,  the 
Hearing  Officer  is  of  the  opinion  that  it 
will  not  endanger  the  common  defense 
and  security  and  will  be  clearly 
consistent  with  the  national  interest  to 
grant  or  continue  access  authorization  to 
the  individual,  the  Hearing  Officer  shall 
render  a  favorable  opinion;  otherwise, 
the  Hearing  Officer  shall  render  an 
adverse  opinion. 

(e)  The  Office  of  Hearings  and 
Appeals  shall  issue  the  opinion  of  the 
Hearing  Officer  within  30  calendar  days 
of  the  receipt  of  the  hearing  transcript 
by  the  Hearing  Officer,  or  &e  closing  of 
the  record,  whichever  is  later,  unless  an 
extension  is  granted  by  the  Director, 
Office  of  Hearings  and  Appeals.  Copies 
of  the  Hearing  Officer's  opinion  will  be 


provided  to  the  Office  of  Security 
Affairs,  the  Manager,  the  individual 
concerned  aind  his  counsel  or  other 
representative.  DOE  Counsel,  and  any 
other  party  identified  by  the  Hearing 
Officer.  At  that  time,  the  individual 
shall  als645e*  notified  of  his  right  to 
request  further  review  of  his  case 
pursuant  to  §  710.29. 

(f)  In  the  event  the  Hearing  Officer's 
opinion  is  favorable  to  the  individual,  a 
copy  of  the  administrative  record  in  the 
case  shall  also  be  provided  to  the  Office 
of  Security  Affairs.  The  Director.  Office 
of  Security  Affairs  will  determine 
whether: 

(1)  To  grant  or  reinstate  the 
individual's  access  authorization,  or 

(2)  To  refer  the  case  to  the  Director. 
Office  of  Hearings  and  Appeals,  for 
further  review. 

(g)  In  the  event  the  Hearing  Officer's 
opinion  is  adverse  to  the  individual, 
and  the  individual  does  not  file  a 
request  for  further  review  pursuant  to 
§  710.29.  a  copy  of  the  administrative 
record  shall  be  provided  to  the  Director, 
Office  of  Security  Affairs,  who  shall 
make  a  final  determination  on  the  basis 
of  the  material  contained  in  the 
administrative  record. 

§  71 0.29    Action  on  tt>«  Hearing  Officer's 
opinion. 

(a)  The  Office  of  Security  Affairs  or 
the  individual  involved  may  file  a 
request  for  review  of  the  Hearing 
Officer's  opinion  issued  under  §  710.28 
within  30  calendar  days  of  receipt  of  the 
opinion.  Any  such  request  shall  be  filed 
with  the  Director.  Office  of  Hearings  and 
Appeals,  and  served  on  the  other  party 

(b)  Within  15  calendar  days  after 
filing  a  request  for  review  under  this 
section,  the  party  seeking  review  shall 
file  a  statement  identifying  the  issues  on 
which  it  wishes  the  Director.  Office  of 
Hearings  and  Appeals,  to  focus.  A  copy 
of  such  statement  shall  be  served  on  the 
other  party,  who  may  file  a  response 
within  20  days  of  receipt  of  the 
statement. 

(c)  The  Director.  Office  of  Hearings 
and  Appeals,  may  initiate  an 
investigation  of  any  statement  contained 
in  the  request  for  review  and  utilize  any 
relevant  facts  obtained  by  such 
investigation  in  conducting  the  review 
of  the  Hearing  Officer's  opinion.  The 
Director,  Office  of  Hearings  and 
Appeals,  may  solicit  and  accept 
submissions  from  either  the  individual 
or  the  Office  of  Security  Affairs,  that  are 
relevant  to  the  review,  provided  that 
both  parties  are  afforded  an  opportunity 
to  respond  to  all  third  person 
submissions.  The  Director.  Office  of 
Hearings  and  Appeals,  may  establish 
appropriate  time  frames  to  allow  for 
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such  responses.  In  reviewing  the 
Hearing  Officer's  opinion,  the  Director, 
Office  of  Hearings  and  Appeals,  may 
consider  any  other  source  of 
information  that  will  advance  the 
evaluation.  All  information  obtained 
under  this  section  shall  be  made  part  of 
the  administrative  record. 

(d)  Within  45  days  of  the  closing  of 
the  re<»rd.  the  Director,  Office  of 
Hearings  and  Appeals,  shall  make 
specific  findings  disposing  of  each 
substantial  issue  identified  in  a  written 
statement  in  support  of  the  request  for 
review  and  the  written  response 
submitted  by  either  the  individual  or 
the  Office  of  Security  Affairs,  and  shall 
predicate  his  opinion  on  the 
adminLstrative  record,  including  any 
new  evidence  that  may  have  been 
submitted  pursuant  to  §  710.30.  If,  after 
considering  all  the  factors  in  light  of  the 
criteria  set  forth  in  this  subpart,  the 
Director,  Office  of  Hearings  and 
Appeals,  is  of  the  opinion  that  it  will 
not  endanger  the  common  defense  and 
security  and  will  be  dearly  consistent 
with  the  national  interest  to  grant  or 
continue  access  authorization  to  the 
individual,  the  Director,  Office  of 
Hearings  and  Appeals,  shall  render  an 
opinion  favorable  to  the  individual; 
otherwise,  the  Director,  Office  of 
Hearings  and  Appeals,  shall  render  an 
opinion  adverse  to  the  individual.  The 
written  opinion  of  the  Director,  Office  of 
Hearings  and  Appeals,  shall  be  provided 
to  the  Director,  Office  of  Security 
Affairs,  accompanied  by  the 
administrative  record  in  the  case.  The 
Director,  Office  of  Hearings  and 
Appeals,  shall  notify  the  individual  of 
the  foregoing  action. 

(e)  Within  30  calendar  days  of  receipt 
of  the  opinion  of  the  Director,  Office  of 
Hearings  and  Appeals,  the  Director, 
Office  of  Security  Affairs,  will  make  the 
final  determination,  based  on  a 
complete  review  of  the  record,  whether 
access  authorization  shall  be  granted  or 
denied,  or  reinstated  or  revoked.  If,  after 
considering  all  of  the  factors  in  light  of 
the  criteria  set  forth  in  this  subpart,  the 
Direcior,  Office  of  Sectirity  Affairs, 
determines  that  it  will  not  endanger  the 
common  defense  and  security  and  will 
be  clearly  consistent  with  the  national 
interest, jaccess  authorization  shall  be 
granted,  lo  or  reinstated  for  the 
individual;  otherwise,  the  Director, 
Office  of  Security  Affairs,  shall 
determine  that  access  authorization 
shall  be  denied  to  or  revoked  for  the 
individual. 

(0  The  Director,  Office  of  Security 
Affairs,  shall,  through  the  Director. 
Office  of  Safeguards  and  Security, 
inform  the  individual  involved  and  his 
counsel  or  representative,  in  writing  of 
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the  final  determination  and  provide  a 
copy  of  the  written  opinion  rendered  by 
the  Director.  Office  of  Hearings  and 
Appeals.  Copies  of  the  correspondence 
shall  also  be  provided  to  the  Director. 
Office  of  Hearings  and  Appeals,  the 
Manager.  DOE  Counsel,  and  any  other 
party.  In  the  event  of  an  adverse 
determination,  the  correspondence  shall 
indicate  the  findings  by  the  Ehrector, 
Office  of  Security  Affairs,  with  respect 
to  each  allegation  contained  in  the 
notification  letter. 

§710.30    New  evidence. 

(a)  In  the  event  of  the  discovery  of 
new  evidence  prior  to  final 
determination  of  the  individual's 
eligibihty  for  access  authorization,  such 
evidence  shall  be  submitted  by  the 
offering  party  to  the  Director,  Office  of 
Safeguards  and  Security. 

(b)  The  Director.  Office  of  Safegiiards 
and  Security,  shall:  (1)  Refer  the  matter 
to  the  Hearing  Officer  appointed  in  the 
individual's  case  if  the  Hearing  Officer 
has  not  yet  issued  an  opinion.  The 
Hearing  Officer  getting  the  application 
for  the  presentation  of  new  evidence 
shall  determine  the  appropriate  form  in 
which  any  new  evidence,  and  the  other 
party's  response,  shall  be  received,  e.g., 
by  testimony  before  the  Hearing  Officer, 
by  deposition  or  by  affidavit.  (2)  In 
those  cases  where  the  Hearing  Officer's 
opinion  has  been  issued,  the  application 
for  presentation  of  new  evidence  shall 
be  referred  to  the  Director.  Office  of 
Hearings  and  Appeals,  or  the  Director, 
Office  of  Security  Affairs,  depending 
upon  where  the  case  resides.  In  the 
event  that  the  Director.  Office  of 
Hearings  and  Appeals,  or  Director. 
Office  of  Security  Affairs,  determines 
that  the  new  evidence  should  be 
received,  he  shall  determirw  the  form  in 
which  it,  and  the  other  party's  response, 
shall  be  received. 

(c)  When  new  evidence  submitted  by 
either  party  is  received  into  the  record, 
the  opposing  party  shall  be  afforded  the 
opportunity  to  cross-examine  the  source 
of  the  new  information  or  to  submit  a 
written  response,  unless  the  information 
is  subjeci  to  the  exceptions  m  §  710.27 
IDorlo). 

§  71 0.31     Action  by  the  Secretary. 

(a)  Whenever  an  individual  has  not 
been  afforded  an  opportunity  to  cross- 
examine  witnesses  who  have  furnished 
information  adverse  to  the  individual 
under  the  provisions  of  §  710.27  (1)  or 
(o),  only  the  Secretary  may  issue  a  final 
determination  denying  or  revoking  the 
access  authorization  after  personally 
reviewing  the  record. 

(b)  When  tlie  Secretary  makes  a  final 
determination  regarding  the  individual's 


eligibility  for  DOE  access  authorization, 
the  individual  will  be  notified,  by  the 
Director.  Office  of- Security  Affairs,  of 
that  decision  and  of  the  Secretary's 
findings  with  respect  to  each  allegation 
contained  in  the  notification  letter  and 
each  substantial  issue  identified  in  the 
statement  in  support  of  the  request  for 
review. 

(c)  Nothing  contained  in  these 
procedures  shall  be  deemed  to  limit  or 
affect  the  responsibility  and  powers  of 
the  Secretary  to  issue  subpoenas  or  to 
deny  or  revoke  access  to  Restricted  Data, 
national  security  information,  or  special 
nuclear  material  if  the  security  of  the 
nation  so  requires.  The  Secretary's 
authority  may  not  be  dqiegafed  and  may 
he-exercised  cnly  when  the  Secretary 
determines  that  the  procedures 
prescribed  in  paragraphs  710.27  (I)  or 
(o)  cannot  be  invoked  consistent  with 
the  national  security,  and  such 
determination  shall  be  conclusive. 

$  71 0.32    ReconsMeration  ol  access 
•iigibiHty. 

(a)  Where,  pursuant  to  the  procedures 
set  forth  in  §§  710.20  through  710.31. 
the  Director.  Office  of  Security  Affairs, 
or  the  Secretary  has  made  a 
determination  granting  or  reinstating 
access  authorization  to  an  individual, 
the  individual's  eligibility  for  access 
authorization  shall  be  reconsidered 
when  previously  unconsidered 
substantially  derogaiory  informatioa  is 
identified,  or  the  individual  violates  a 
commitment  oar  promise  upon  which  the 
DOE  previously  relied  to  favorably 
resolve  an  issue  of  access  eligibility. 

fb)  Where,  pursuant  to  those 
procedures,  the  Manager,  Director. 
Office  of  Security  Affairs,  or  the 
Secretary  has  made  a  determination 
denying  or  revoking  access 
authorization  to  an  individual,  the 
individual's  eligibility  for  access 
authorization  may  be  reconsidertd 
when  there  is  a  bona  fide  offer  of 
employment  requiring  access  to 
Restricted  Data,  national  security 
information  or  special  nuclear  material, 
and  there  is  either: 

(1)  Material  and  relevant  new 
evidence  which  the  individual  and  the 
individual's  representatives  are  without 
fault  in  failing  to  present  earlier,  or 

(2)  Convincing  evidence  of 
reformation  or  rehabilitation. 

(c)  A  request  for  reconside.'etion  shall 
be  submitted  in  writing  to  the  Manager 
having  jurisdiction  over  the  position  for 
which  access  authorization  is  required. 
A  request  for  reconsideration  .<iha'I  be 
accompanied  by  an  affidavit  setting 
forth  in  detail  the  new  evidence  cr 
evidence  of  reformation  or 
rehabilitation.  The  Manager  shall  notify 
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the  individual  as  to  whether  the 
individual's  eligibility  for  access 
authorization  ivill  be  reconsidered  and. 
if  so.  the  method  by  which  such 
reconsideration  will  be  accomplished. 

(d)  Final  determinations  regarding 
eligibility  for  DOE  access  authorization 
in  reconsideration  cases  shall  be  made 
by  the  Director.  Office  of  Security 
Affairs. 

Miscellaneous 

§710.33    Termination*. 

In  the  event  the  individual  is  no 
longer  an  applicant  for  access 
authorization  or  no  longer  requires 
access  authorization,  the  procedures  of 
this  subpart  shall  be  terminated  without 
a  final  determination  as  to  the 
individual's  eligibility  for  access 
authorization. 

§  710.34    Attomfly  representation. 
In  the  event  the  individual  is 
represented  by  an  attorney  or  other 
representative,  the  individual  shall  file 
with  the  Hearing  Officer  and  DOE 
Counsel  a  document  designating  such 
attorney  or  representative  and 
authorizing  such  attorney  or 
representative  to  receive  all 
correspondence,  transcripts,  and  other 
documents  pertaining  to  the  proceeding 
under  this  subpart. 

§710.35    Timeframes. 

Statements  of  time  established  for 
processing  aspects  of  a  case  under  this 
subpart  are  the  agency's  desired  time 
frames  in  implementing  the  procedures 
set  forth  in  this  subpart.  They  shall  have 
no  impact  upon  the  final  disposition  of 
an  access  authorization  by  an 
Operations  Office  Manager,  the  Director. 
Office  of  Security  Affairs,  or  the 
Secretary,  and  shall  confer  no  rights 
upon  an  individual  whose  eligibility  for 
access  authorization  is  being 
considered. 

Appendix  A  lo  Subpart  A — Selected 
Provisions  of  the  Atomic  Energy  Act  of 
1954.  as  Amended.  Sec.  141  (42  U.S.C. 
2161).  Sec.  145  (42  U.S.C.  2165).  Sec. 
161  (42  U.S.C.  2201) 

(By  authority  of  the  Energy  Reorganization 
acts  of  1974  (42  U.S.C.  5814)  the 
.■\drr.inistrator  of  DOE  or  his  designated 
representative  is  to  he  substituted  for  the 
'Commission"  and  "General  Manager"  as 
appropriate.) 

Sec.  141.  Policy.  It  shall  be  the  policy  of 
the  Commission  to  control  the  dissemination 
and  disclosure  of  Restricted  Data  in  such  a 
manner  as  to  assure  the  common  defense  and 
security  *  *  * 

Sec.  145.  Restriction,  (a)  No  arrangeir.ent 
shall  be  made  under  section  31,  no  contract 
shall  be  made  or  continued  in  effect  under 
section  141  and  no  license  shall  be  issued 


under  section  103  or  104.  unless  the  person 
with  whom  such  arrangement  is  made,  the 
contractor  or  prospective  contractor,  or  the 
prospective  licensee  agrees  in  writing  not  to 
permit  any  individual  to  have  access  to 
Restricted  Data  until  the  Civil  Service 
"Commission  shall  have  made  an 
investigation  and  report  to  the  Commission 
on  the  character,  association,  and  loyalty  of 
such  individual,  and  the  Commission  shall 
have  determined  that  permitting  such  person 
to  have  access  to  Restricted  Data  will  not 
endanger  the  common  defense  and  security 

(b)  Except  as  authorized  by  the 
Commission  or  the  General  Manager  upon  a 
determination  by  the  Commission  or  General 
Manager  that  such  action  is  clearly  consistent 
with  the  national  interest,  no  individual  shall 
be  employed  by  the  Commission  nor  shall 
the  Commission  permit  any  individual  to 
have  access  to  Restricted  Data  until  the  Civil 
Service  Commission  shall  have  made  an 
investigation  and  report  to  the  Commission 
on  the  character,  associations,  and  loyalty  of 
such  individual  and  the  Commission  shall 
have  determined  that  permitting  such  person 
to  have  access  to  Restricted  Data  will  not 
endanger  the  common  defense  and  security 

(c)  In  lieu  of  the  investigation  and  report 
to  be  made  by  the  Civil  .Ser\'ice  Commission 
pursuant  to  subsection  (b)  of  this  appendix, 
the  Commission  may  accept  an  investigation 
and  report  on  the  character,  associations,  and 
loyalty  of  an  individual  made  by  another 
Government  agency  which  conducts 
personnel  security  investigations,  provided 
that  a  security  clearance  has  been  granted  to 
such  individual  by  another  Government 
agency  based  on  such  investigation  and 
report. 

(d)  In  the  event  an  investigation  made 
pursuant  to  subsections  (a)  and  (b)  of  this 
appendix  develops  any  data  reflecting  that 
the  individual  who  is  the  subject  of  the 
investigation  is  of  questionable  loyalty,  the 
Civil  Ser\'ice  Commission  shall  refer  the 
matter  to  the  Federal  Bureau  of  Investigation 
for  the  conduct  of  a  full  field  investigation, 
the  results  of  which  shall  be  furnished  to  the 
Civil  Service  Commission  for  its  information 
and  appropriate  action. 

(e)  If  the  President  deems  it  to  be  in  the 
national  interest  he  may  from  time  to  time 
determine  that  investigations  of  any  group  or 
class  which  are  required  by  subsections  (a), 
(b).  and  (c)  of  this  appendix  be  marie  by  the 
Federal  Bureau  of  Investigation. 

(f)  Notwithstanding  the  provisions  of 
subsections  (a),  (b),  and  (c)  of  this  appendix, 
a  majority  of  the  members  of  the  Commission 
shall  certify  those  specific  positions  which 
are  of  a  high  degree  of  importance  or 
sensitivity,  a.nd  upon  such  certification,  the 
investigation,  and  reports  required  by  such 
provisions  shall  be  made  by  the  Federal 
Bureau  of  Investigation. 

(g)  The  Commission  shall  establish 
standards  and  specification  in  writing  as  to 
the  scope  and  extent  of  investigations,  the 
reports  of  which  will  be  utilized  by  the 
Commission  in  making  the  determination, 
pursuant  to  subsections  (a),  (b),  and  (c)  of  this 
appendix,  that  permitting  a  person  access  to 
Restricted  Data  will  not  endanger  the 
common  defense  and  security.  Such 
standards  and  specifications  shall  be  based 


on  the  location  and  class  or  kind  of  work  to 
be  done  and  shall,  among  other 
considerations,  take  into  account  the  degree 
of  importance  to  the  common  defense  and 
security  of  the  Restricted  Data  to  which 
access  will  be  permitted. 

(h)  Wheijevef  the  Congress  declares  that  a 
state  of  war  exists,  or  in  the  event  of  a 
national  disaster  due  to  enemy  attack,  the 
Commission  is  authorized  during  the  state  of 
war  or  period  of  national  disaster  due  to 
enemy  attack  to  employ  individuals  and  to 
permit  individuals  access  to  Restricted  Data  - 
pending  the  investigation  report,  and 
determination  required  by  section  145b.  to 
the  extent  that  and  so  long  as  the 
Commission  finds  that  such  action  is 
required  to  prevent  impairment  of  its 
activities  in  furtherance  of  the  common 
defense  and  security. 

Sec.  161.  General  provisions.  In  the 
performance  of  its  functions  the  Commission 
is  authorized  to: 

(a)  Establish  advisory  boards  to  advise  with 
and  make  recommendations  to  the 
Commission  on  the  legislation,  policies, 
administration,  research  and  other  matters; 
Provided,  That  the  Commission  issues 
regulations  setting  forth  the  scope, 
procedure,  and  limitations  of  the  authority  of 
each  such  board. 

(b)  Establish  by  rule,  regulation,  or  order, 
such  standards  and  instructions  to  govern  tht; 
possession  and  use  of  special  nuclear 
material,  and  byproduct  material  as  the 
Commission  may  deem  necessary  or 
desirable  to  promote  the  common  defense 
and  security  or  to  protect  health  or  to 
minimize  danger  to  life  or  property. 

(c)  Make  such  studies  and  investigations, 
obtain  such  information,  and  hold  such 
meetings  or  hearings  as  the  Commission  may 
deem  necessary  or  proper  to  assist  it  in  the 
administration  or  enforcement  of  this  Act,  or 
any  regulations  or  orders  issued  thereunder. 
For  such  purposes  the  Commission  is 
authorized  to  administer  oaths  and 
affirmations,  and  by  subpoena  to  require  any 
person  to  appear  and  testify,  or  to  appear  and 
produce  documents,  or  both,  at  any 
designated  place.  No  person  shall  be  excused 
from  complying  with  any  requirements  under 
this  paragraph  because  of  his  privilege 
against  self  incrimination,  but  the  immunity 
provisions  of  the  compulsory  Testimony  Act 
of  February  11,  1893,  shall  apply  with 
respect  to  any  individuals  who  specifically 
claims  such  privilege.  Witnesses  subpoenaed, 
under  this  subsection,  shall  be  paid  the  same 
fwes  and  mileage  as  are  paid  witnesses  in  the 
district  courts  of  the  United  States. 

*         »         •         •         • 

(i)  Prescribe  such  regulations  or  orders  as 
it  may  deem  necessary  (1)  to  protect 
Restricted  Data  received  by  any  person  in 
connection  with  any  activity  authorized 
pursuant  to  this  Act,  (2)  to  guard  against  the 
loss  or  diversion  of  any  special  nuclear 
material  acquired  by  any  person  pursuant  to 
section  53  or  produced  by  any  person  in 
connection  with  any  activity  authorized 
pursuant  to  the  Act,  to  prevent  any  use  or 
disposition  thereof  which  the  Commission 
may  determine  to  be  inimical  to  the  common 
defense  and  security,  including  regulations 
or  orders  designating  activities,  involving 
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Quantities  of  special  niiciear  material  which 
in  tha^pinion  of  the  Commission  are 
imporant  to  the  common  de.'en.se  ard 
security,  that  m»y  be  conducted  only  by 
perscni!  whuse  charadpr,  assor.iations,  and 
loyaltVi  shall  have  been  investigated  under 
standiids  and  specificatioQs  estabfished  by' 
thfi  Commission  and  as  to  whom  the 
Comniission  shall  have  determined  thiit 
permijUng  each  person  to  conduct  the 
artivijy  will  not  be  inimical  to  the  common 
defen^q  and  security,  and  (3)  to  govern  any 
activiBy  authorized  pursuant  to  ikis  Act, 
including  standards  and  restrictions 
governing  the  design,  location,  and  operation 
of  facilities  used  in  the  conduct  of  such 
activity  in  order  to  protect  health  and  to 
minimize  danger  to  lifie  or  property; 

•  »         •         «         • 

(i)  Delegate  to  the  General  Manager  or 
other  officers  of  the  Commission  any  of  those 
functiocs  assigned  to  it  under  this  Act  except 
those  specified  in  sections  51,57b.,  61, 108. 
123.  l4Sb.  (with  respect  to  the  determination 
of  thofte  persnus  to  whom  the  Commir sion 
may  rm'sa!  Restricted  Data  in  the  national 
interesjt),  145f.  and  181a. 

•  f         •         •         • 

(p)  Meke.  promulgate,  is-jue,  rescind,  and 
amend  such  rules  and  regulations  as  may  be 
necessary  to  carry  out  the  purposes  of  this 
Act. 

[FR  Doa  93-29845  Filed  12-7-93;  8;45  am) 

BILLING  CODE  M5&-01-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  330 
RIN30(4-AB28 

Deposit  Insurance  Coverage 

AGENCy:  Federal  Deposit  Insurance 
Corporation  (FDIC). 
ACnON:  Proposed  role. 


SUMMARY:  The  FDIC  is  proposing  to 
amend  its  deposit  insurance  regulations 
to  require  that.  Upon  request,  an  insured 
depository  institution  disclose  in 
writing  to  existing  and  prospective 
depositors  of  employee  benefit  plan 
funds  certain  capital  mformatioa. 
including  its  current  P.t)mpt  Corrective 
Action  (PC\)  capita!  cati^ory  and 
whether  employee  benefit  plan  deposits 
would  be  eligible  for  "pass-through  " 
insurance  coverage;  upon  opening  an 
account  compri.sed  of  employee  becefit 
plan  funds,  an  insiired  depository 
institution  disclose  in  writing  its  PC\ 
capital  Odtegory  and  whether  the 
deposits  are  eligible  for  "pass-through"' 
deposit  insurance  coverage;  upon  a 
reduction  in  its  capital  category  from 
"well  capitalized"  to  "adequately 
capitaiii»d"  an  insured  depository 
institution  disclose  to  all  its  employee 
benefit  plan  depositors  the  institution's 


new  PCA  capital  categoiy  and  whether 
new.  rolled-over  or  renewed  employee 
benefit  plan  deposits  are  eligible  for 
"pass-through"  insurance  coverage;  and 
an  insured  depository  institution 
disclose  in  writing  to  employee  benefit 
plan  depositors  when  new,  rojled-over 
or  renewed  employee  benefit  plan 
deposits  will  not  be  eligible  for  "pass- 
through"  deposit  insurance  coverage. 

The  FDIC  also  is  proposing  two 
technical  amendments  tb  its  insurance 
regulations  that  are  unrelated  to  the 
proposed  amenchnents  concerning 
"pass-through"  insurance  coverage.  The 
technical  amendments  involve  the 
insurance  rules  for  pint  accounts  and 
accounts  for  which  an  insured 
depository  institution  is  acting  as  a 
fiduciary. 

The  intended  effects  of  the  proposed 
rule  on  "pass- through"  deposit 
insurance  are  to  reduce  the  uncertainty 
about  whether  employee  benefit  plan 
deposits  are  eligible  for  "pass-through" 
deposit  insurance  coverage  and  to 
require  insured  depository  institutions 
to  provide  timely  disclosure  to 
employee  benefit  plan  depositors  when 
"pass-through"  deposit  insurance 
coverage  is  no  longer  available.  The  two 
technical  amendments  are  intended  to 
clarify  the  insurance  rules  involving 
joipt  accounts  and  accounts  for  which 
an  insured  depository  institution  is 
acting  as  a  fiduciary. 
DATES:  Written  comments  must  be 
received  by  the  FDIC  on  or  before 
February  7, 1994. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of  the 
Executive  Secretary,  Federal  Deposit 
hisurance  Corporation.  550  -  17th  Street. 
NW,  Washington,  DC.  20429.  Comments 
may  be  hand-delivered  to  Room  F-400 
1776  F  Street.  NW..  Washington.  DC 
20429.  on  business  days  benveen  8:30 
a.m.  and  5  p.m.  (FAX  number:  (202) 
898-3838).  Comments  will  be  available 
for  inspection  in  room  7118.  550  -  17th 
Street.  N.W..  Washington,  D.C.  ben*een 
9  a.m.  and  4  30  p.m.  on  business  days. 
FOR  FURTHER  INFORMATJON  CO»<TACT: 
Daniel  M.  Gautsch.  Examination 
Specialist.  Division  of  Supervision  (202/ 
898-6912)  or  Joseph  A.  DiNuzzo, 
Counsel.  Legal  Division  (202.'898-7349). 
Federal  Deposit  Insurance  Corporation, 
Washington,  DC.  20429. 

SUPPt-EMENTARY  (NFOflHATlON: 

Background 

Section  311  of  the  Federal  Deposit 
Insurance  Corporation  Improvement  A;,t 
of  1991  (Pub.  L.  102-242.  105  Stat. 
2236)  (FDICIA)  amended  vsrious 
provisions  of  the  Federal  Deposit 
Insurance  Act  (FDI  Act)  governing 


deposit  insurance  coverage.  The  FDIC 
Board  of  Directed  (Board)  recently 
revised  the  FDIC  s  insurance  regulations 
to  incorporate  the  amendments  made  by 
sertion  311  of  FDICIA  to  the  FDi  At:t  (58 
FR  29952  (May  25.  1993)).  In  particular 
§  330.12  of  the  FDIC's  regulations  (12 
CFR  330.12)  was  substantially  revised  to 
reflect  the  new  limitations  in;pos-^d  by 
section  311  of  FDICL\  aifecting  the 
"pass-through"  deposit  insurance 
provided  for  employee  benefit  accounts 
(The  expression  "pass-tlirough" 
insurance  means  tliat  the  insurance 
coverage  passes  through  to  each  owner/ 
beneficiary  of  the  applicable  deposit.) 
As  required  by  section  311  of  FDICIA. 
under  the  revised  instance  rules, 
whether  or  not  an  employee  benefit  plan 
deposit  is  entitled  to  "pass-through" 
deposit  insurance  coverage  is  based,  in 
part,  upon  the  capital  status  of  an 
insured  depository  institution  at  the 
time  the  deposit  is  accepted. 

Specifically,  §  330.12(b)  provides  that 
f  mployee  benefit  plan  deposits  are 
entitled  to  "pass-through"  insurance 
coverage  only  if  made  in  insured 
institutions  Aat  can  accept  brokered 
deposits  (piu^uant  to  section  29  of  the 
FDI  Act.  12  U.S.C.  1831  f)  at  the  time 
they  accept  the  employee  benefit  plan 
deposits.  Section  29  of  the  FDI  Act 
prohibits  insured  depository  institutions 
that  are  not  "well  capitalized", 
institutions  that  are  "adequately 
capitalized"  but  have  not  obtaiiied  a 
waiver  fi-om  the  FDIC  and 
"undercapitalized"  institutions  (or 
institutions  in  worse  capital  categories) 
from  accepting  brokered  deposits.'  A 
brokered  deposit  is  defined  in  §  337.6  of 
the  FDIC's  regulations  (12  CFR  337.6)  as 
any  deposit  that  is  obtained,  directly  or 
indirectly,  from  or  through  the 
mediation  or  assistance  of  a  deposit 
broker.2 

•The  revised  §  330.12(b)  reiterates  an 
additional  provision  in  section  311  of 
FDIOA  providing  that,  even  if  an 
insured  institution  cannot  accept 
brokered  deposits,  employee  benefit 
plan  deposits  are  eligible  for  "pass- 
through"  insurance  if,  at  the  time  the 
deposit  is  accepted:  (1)  The  institution 
meets  each  applicable  capital  standard; 
and  (2)  the  depositor  receives  a  written 


'  "Well  capilaiized  '  ias.ir«d  instUtifions  tan,  in 
ce.-tain  circumstances,  avoid  a  Ups«  in  eljgibiiily 
for  ■■pass-thiough  '  ms-!rani:a  of  einployee  bonefit 
plan  deposits,  should  the  ins'ituUoni  PCA  capital 
category  be  reduced  lo  "aoeQuaseiv  capnalired",  by 
appl>'ing  to  the  appropriate  FDIC  Dinsion  of 
Supen-isior  RsgionaJ  Office  for  an  advance  wziver 
solely  for  the  purpose  of  roniiniiicg  "p;j»s-ihrouuH" 
depc.Nit  insuiBBce  coverage. 

i  Vhe  FDIC  recently  amer.dftd  iht  capital 
categories  in  §  337.6  to  conform  to  the  rtl^  cipiiai 
category  defioiljon»  in  12  CFR  i«rt  3i5,  subi^rt  B 
58  FR  549.32  (Oct.  25.  19^\. 
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statement  from  the  institution  that  such 
deposits  are  eligible  for  insurance 
coverage  on  a  '|pass-through"  basis. 
This  provision  appUes  only  to 
"adequately  capitalized"  institutions 
that  have  not  obtained  a  brokered 
deposits  waiver  from  the  FDIC  and 
those  that  have  been  denied  a  waiver. 

Need  for  the  Proposed  Rule 

Section  330.12(b)  permits  but  does 
not  require  an  insured  institution  to 
disclose  to  existing  or  prospective 
depositors  its  capital  levels  or  its  PCA 
capital  category.  3  The  FDIC  has  received 
numerous  comments  from  various 
sources  on  the  difficulty  of  obtaining 
public  information  on  an  insured 
institution's  capital  levels  and  on  its 
current  PCA  capital  category.  In 
response  to  those  comments,  the  FDIC 
has  indicated  that  FDIC  regulations  do 
not  prohibit  state  nonmember  banks 
from  disclosing,  upon  request,  their 
capital  levels  or  PCA  capital  category  to 
depositors  and  has  encouraged 
employee  benefit  plan  sponsors  and 
administrators  to  obtain  capital 
information  directly  from  insured 
depository  institutions.  58  FR  29954 
(May  25, 1993). 

Although,  as  indicated  above,  insured 
institutions  generally  are  not  prohibited 
from  disclosing  capital  information  to 
existing  and  prospective  depositors, 
there  is  no  regulatory  requirement  that 
an  insured  institution  disclose  this 
information.^  There  also  is  no 
requirement  that  when  an  insured 
institution's  capital  category  changes  (so 
that  new  employee  benefit  plan  deposits 
are  not  eligible  for  "pass-through" 
insurance  coverage)  that  it  disclose  this 
fact  to  existing  and  prospective 
employee  benefit  plan  depositors.    . 

Currently  there  are  several  sources 
from  which  an  individual  can  obtain 
information  about  the  capital  status  of 
an  insured  institution.  Quarterly 
Consolidated  Reports  of  Condition  and 
Income  (Call  Reports)  and  Thrift 
Financial  Reports  (TFRs)  are  available, 
upon  request  at  a  nominal  charge,  from 
the  FDIC  or  the  institution's  primary 
federal  regulator.  Uniform  Bank 
Performance  Reports  (UBPRs),  which 


compare  individual  institutions  to  their 
peer  groups,  and  other  reports  are 
available  from  the  Federal  Financial 
Institutions  Examination  Council.  In 
addition,  financial  data  on  banks  and 
Hhrifts  are  available  from  state  and 
federal  banking  regulators  and  private 
rating  services.  Many  of  these  reports 
provide  various  ratios  used  to  determine 
an  institution's  capital  category; 
however,  they  may  not  be  adequate  for 
determining  whether  "pass-through" 
insurance  coverage  is  available  for 
deposits  placed  at  an  institution. 

One  problem  is  that  only  fairly 
sophisticated  financial  managers  are 
likely  to  be  able  to  ascertain  an 
institution's  capital  category  from  these 
reports. 

The  reports  also  may  not  meet  the 
"time  of  acceptance"  requirement 
contained  in  the  law.s  In  addition,  the 
reports  do  not  indicate  institutions  that 
have  obtained  a  brokered  deposit  waiver 
from  the  FDIC  or  that  are  adequately 
capitalized  but  either  have  not  applied 
for  a  brokered  deposit  waiver  from  the 
FDIC  or  have  been  denied  such  a 
waiver.  Moreover,  they  do  not  indicate 
whether  an  institution  has  an 
enforcement  action  or  capital  directive 
outstanding  thereby  excluding  it  from 
the  "well  capitalized"  capital  category. 

The  Proposed  Rule 

The  proposed  revisions  would  require 
that: 

1.  Upon  request  (and«vithin  two 
business  days  after  receipt  of  such 
request),  an  insured  depository 
institution  provide  written  notice  to  any 
existing  or  prospective  depositor  of 
employee  benefit  plan  funds  of  the 
institution's  leverage  ratio.  Tier  1 
risked-based  capital  ratio,  total  risk- 


3  For  the  respective  federal  banking  regulator's 
PCA  regulations,  see  12  CFR  parts  306  and  325 
(FDIC),  12  CFR  parts  208  and  2Q3  (Board  of 
Governors  of  the  Federal  Reserve  System).  12  CFR 
parts  6  and  19  (Office  of  the  Comptroller  of  the 
Currency)  and  12  CFR  part  565  (Office  of  Thrift 
Super\'ision). 

*  Moreover,  the  FDIC  received  a  number  of 
conunents  on  its  proposal  to  revise  the  deposit 
insurance  rules  (57  FR  49027,  October  29,  1992) 
indicating  that  some  employee  benefit  plan 
administrators  find  it  necessary  to  independently 
verify  the  capital  status  of  an  insured  institution  in 
order  to  satisfy  their  fiduciary  obligations. 


s  Under  the  PCA  regulatioiu,  an  institution  is 
deemed  to  be  in  a  particular  capital  category  when 
its  Call  Report  or  TFR  is  due.  It  remains  in  that 
capital  category  until  the  next  Call  Report  or  TFR 
is  due  unless  and  until:  (1)  The  institution  receives 
an  intervening  report  of  examination  which  causes 
the  institution  to  be  in  a  different  capital  category: 
or  (2)  a  material  event  occurs  which  causes  the 
institution  to  be  in  a  lower  capital  category  (and  it 
is  confirmed  by  the  institution's  primary  federal 
regulator);  or  (3)  the  institution  receives  a  written 
notice  from  its  primary  federal  regulator  that  it  has 
been  reclassified. 

Because  an  institution's  capital  category  is  not 
necessarily  held  constant  for  an  entire  quarter,  due 
to  the  potential  for  intervening  material  events 
noted  above,  employee  benefit  plan  administrators 
theoretically  will  still  have  to  ascertain  the  capital 
category  of  an  institution  on  a  daily  basis. 

Also,  there  can  be  a  considerable  lapse  of  time 
between  the  day  each  institution  submits  its  Call 
Report  or  TFR  and  the  date  the  information 
becomes  available  to  the  public.  Call  Reports  and 
TFRs  include  only  the  raw  financial  data  from 
which  a  depositor,  if  sophisticated  enough,  could 
calculate  an  institution's  estimated  capital  ratios 
and  then,  at  best,  only  estimate  its  PCA  capital 
category. 


based  capital  ratio,  PCA  capital  category 
and  whether  or  not,  in  the  opinion  of 
the  institution,  employee  benefit  plan 
deposits  made  with  the  institution 
would  be  entitled  to  "pass-through" 
insurance  cpverage  under  §§  330.12  (a) 
and  (b)  ofthetolC's  regulations  (12 
CFR  330.12  (a)  and  (b)).  Under  §§  330.12 
(a)  and  (b),  "pass-through"  insurance 
shall  not  be  provided  if,  at  the  time  an 
employee  benefit  plan  deposit  is 
accepted,  the  institution  may  not  accept 
brokered  deposits  pursuant  to  section  29 
of  the  FDI  Act  unless,  at  the  time  the 
deposit  is  accepted:  (1)  The  institution 
meets  each  applicable  capital  standard; 
and  (2)  the  depositor  receives  a  written 
statement  from  the  institution  indicating 
that  such  deposits  are  eligible  for 
insurance  coverage  on  a  "pass-through" 
basis.6 

2.  Upon  the  opening  of  any  account 
comprised  of  employee  benefit  plan 
funds,  an  insured  depository  institution 
provide  written  notice  to  the  depositor 
of  the  institution's  PCA  capital  category 
and  whether  or  not  such  deposits  are 
eligible  for  "pass-through"  insurance 
coverage; 

3.  Within  two  business  days  after  an 
insured  depository  institution's  PCA 
capital  category  changes  from  "well 
capitalized"  to  "adequately 
capitalized",  the  institution  provide 
written  notice  to  all  depositors  of 
employee  benefit  plan  funds  of  the 
institution's  PCA  capital  category  and 
whether  or  not  new,  rolled-over  or 
renewed  employee  benefit  plan  deposits 
would  be  ehgible  for  "pass-through" 
insurance  coverage  under  §§  330.12  (a) 
and  (b);  and 

4.  Within  two  business  days  after  an 
insured  depository  institution's  PCA 
capital  category  changes  to  a  category 
below  "adequately  capitalized",  the 
institution  provide  written  notice  to  all 
depositors  of  employee  benefit  plan 
funds  indicating  that  new,  rolled-over  or 
renewed  deposits  of  employee  benefit 
plan  fimds  made  on  or  after  the  date  the 
institution's  PCA  capital  category 
changed  to  a  category  below  adequately 
capitalized  will  not  be  eligible  for  "pass- 
through"  insurance  coverage. 

An  institution's  capital  levels  and 
PCA  capital  category  are  based  on  the 
capital  and  PCA  regulations  issued  by 
the  institution's  primary  federal 
'egulator.7 

The  proposed  rule  is  aimed  at 
requiring  the  applicable  disclosures  at 
the  most  critical  times  when  an 


«  The  recordkeeping  requirements  of  §  330.4  of 
tlie  FDIC's  regulations  also  would  have  to  be 
satisfied.  12  CFR  330.12(a)  &  330.4. 

'  See  footnote  3.  above,  for  the  applicable  CFR 
citations. 
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employee  benefit  plan  depositor  needs 
to  know  whether  "pass-through"     ' 
insurance  is  available:  When  opening  an 
account  and  when  new,  rolled-over  or 
renewed  employee  benefit  plan  deposits 
are  no  longer  eligible  for  "pass-through" 
coverage.  Thus,  an  insured  depository 
institution  would  be  required  to 
disclose  its  PCA  capital  category  and 
whether  employee  benefit  plan  deposits 
would  be  eligible  for  "pass-t|irough" 
deposit  insurance  coverage  at  the  time 
an  employee  benefit  account  is  opened 
and  within  two  business  days  after  its 
PCA  capital  category  changes  from 
"well  capitalized"  to  "adequately 
capitalized". 

In  addition,  an  institution  would  have 
to  notify  all  employee  benefit  depositors 
within  two  business  days  after  its  PCA 
capital  category  changes  to  a  category 
below  "adequately  capitalized"  and  to 
inform  the  depositors  that  new,  rolled- 
over  or  renewed  employee  benefit  plan 
deposits  would  not  be  insured  on  a 
"pass-through"  basis,  unless  and  until 
the  institution's  PCA  capital  category 
improved  and  the  other  applicable 
requirements  were  satisfied. 

The  proposed  rule  also  would  require 
an  insured  depository  institution  to 
provide  to  all  existing  and  prospective 
employee  benefit  plan  depositors,  upon 
request,  the  institution's  capital  levels, 
PCA  capital  category  and  whether 
employee  benefit  plan  deposits  would 
be  eligible  for  "pass-through"  insurance 
coverage.  Inasmuch  as  it  requires 
disclosure  of  an  institution's  capital 
levels,  this  provision  goes  beyond  the 
other  disclosure  requirements  of  the 
proposed  rule.  The  FDIC  believes  such 
information  should  be  made  available  to 
provide  existing  and  prospective 
employee  benefit  plan  depositors  with 
meaningful,  objective  information  on  an 
institution's  capital  condition.  The 
capital  ratios  disclosed  to  a  depositor 
should  be  the  most  recent  information 
available,  but  need  not  be  as  of  the  date 
of  the  deposit.  Obtaining  this  additional 
information  could  prove  beneficial  in 
determining  whether  to  establish  or 
continue  a  deposit  relationship  with  the 
institution.  As  noted  above,  sufficient 
current  financial  information  on  an 
institution's  capital  levels  may 
otherwise  not  be  available. 

The  proposed  rule  would  require 
notification  to  existing  employee  benefit 
plan  depositors  of  a  reduction  in  an 
institution's  PCA  capital  category 
within  two  business  days  of  such 
reduction."  Because  a  reduction  in  a 
depository  institution's  PCA  capital 
category  may  mean  that  new,  rolled- 


•See  footnote  5,  above,  on  how  an  institutions's 
PCA  capital  category  may  change. 


over  or  renewed  employee  benefit  plan 
deposits  might  not  be  eligible  for  "pass- 
through"  insurance  coverage,  the  FDIC 
believes  this  relatively  short  two-day 
time  frame  is  necessary  and  appropriate. 
Adopting  a  longer  time  frame  may 
increase  an  employee  benefit  plan 
depositor's  uninsured  exposure.  This  is 
an  issue  on  which  the  FDIC  specifically 
requests  comment,  particularly  as  to  the 
feasibility  of  compliance  and  other 
alternatives.  The  FDIC  also  expressly 
solicits  comment  on  whether  the 
proposed  disclosures  should  be  required 
when  an  institution's  capital  category 
has  changed  from  "well  capitalized"  to 
"adequately  capitalized"  but  the 
institution  has  obtained  a  brokered 
deposits  waiver  and,  thus,  there  would 
be  no  change  in  the  eligibility  of 
employee  benefit  plan  deposits  for 
"pass-through"  coverage. 

Assuming  such  notice  is  required, 
specific  comment  is  also  requested  on 
whether  the  final  rule  should  include  a 
specific  notice  that  institutions  would 
have  to  provide  employee  benefit  plan 
depositors  when  an  institution's  PCA 
category  changes  from  "well 
capitalized"  to  "adequately 
capitalized".  One  type  of  notice  could 
read: 

On  [date]  (name  of  institution) 's  Prompt 
Corrective  Action  (PCA)  capital  category 
changed  from  '•Well  Capitalized"  lo 
"Adequately  Capitalized".  (Because  of|  lor] 
IDespite)  this  change  in  (name  of 
institutionl's  PCA  capital  category,  any 
employee  benefit  plan  deposits  placed, 
rolled-over  or  renewed  with  (name  of 
institution)  after  (date)  will  (NOT]  (or| 
(continue  to]  be  eligible  for  "pass-through" 
deposit  insurance  coverage  under  §  330.12  of 
the  FDIC's  regulations.  (This  unavailability  of 
"pass-through"  insurance  coverage  will 
continue  until  the  institution's  PCA  capital 
category  improves  and  the  other  applicable 
requirements  are  satisfied.) 

A  sample  disclosure  also  could  be 
required  if  an  institution's  PCA  capital 
category  changed  to  a  level  below 
"adequately  capitalized".  It  could  read 
as  follows: 

On  [date]  [name  of  institutionl's  Prompt 
Corrective  Action  (PCA)  capital  category 
changed  from  [previous  PCA  category)  to 
[current  PCA  capital  category).  Because  of 
this  change  in  (name  of  institution] 's  PCA 
capital  category,  any  employee  benefit  plan 
deposits  placed,  rolled-over  or  renewed  with 
(name  of  institution)  after  (date)  will  NOT  be 
eligible  for  "pass-through"  deposit  insurance 
coverage  under  §  330.12  of  the  FDIC's 
regulations.  This  unavailability  of  "pass- 
through"  insurance  coverage  will  continue 
until  the  institution's  PCA  capital  category 
improves  and  the  other  applicable 
requirements  are  satisfied. 

The  FDICalso  specifically  requests 
comment  on  the  form  of  disclosure;  for 


example:  Whether  the  required 
disclosures  should  have  to  be  in  a 
separate  mailing:  whether  a  written 
acknowledgement  from  the  intended 
recipient  of  the  disclosure  should  be 
required;  whether  the  disclosure  should 
be  required  to  be  prominent  and 
conspicuous  (for  example,  requiring 
bold  type);  whether  the  disclosure 
should  be  part  of  the  deposit  agreement; 
whether  other  related  information  may 
be  disclosed;  and  on  any  other  aspects 
of  the  notification  requirements. 

The  proposed  rule  would 
dramatically  increase  the  chance  that 
prospective  and  existing  employee 
benefit  plan  depositors  are  provided 
with  the  information  'nScessary  to  make 
an  informed  decision  about  where  to 
place  their  funds.  The  proposed  rule, 
however,  would  not  bind  the  FDIC,  in 
its  deposit  insurance  determinations,  to 
the  information  provided  by  the  insured 
institution  to  depositors  on  the 
eligibility  of  employee  benefit  plan 
deposits  for  "pass-through"  insurance 
coverage.  The  FDIC  is  not  responsible 
for  a  depository  institution's  failure  to 
provide  the  required  notices  to 
depositors  or  for  erroneous  information 
provided  by  insured  institutions, 
intentionally  or  otherwise. 

If  the  proposed  rule  is  adopted, 
however,  it  is  intended  that  compliance 
be  monitored  by  the  institution's 
primary  federal  regulator  during  the 
course  of  examinations.  Violations  of 
the  regulatory  requirements  would  be 
subject  to  the  full  array  of  enforcement 
sanctions  (including  the  imposition  of 
civil  money  penalties)  contained  in 
section  8  of  the  FDI  Act.  12  U.S.C.  1818. 
In  this  connection,  the  FDIC  requests 
specific  comment  on  whether  a  free- 
standing enforcement  and/or  penalty 
provision  should  be  included  in 
§  330.12  as  part  of  the  proposed  rule. 

Minimal  Regulatory  Burden 

It  is  the  FDIC's  overall  intention  to 
balance  the  undesirability  of  imposing 
regulatory  requirements  on  insured 
institutions  with  the  importance  of 
providing  timely  notice  to  existing  and 
prospective  employee  benefit  plan 
depositors  of  the  extent  of  "pass- 
through"  insurance  coverage  on  their 
deposits.  Only  institutions  that  accept 
employee  benefit  plan  deposits  would 
be  subject  to  the  proposed  rule. 
Moreover,  based  on  the  most  recent  Call 
Report  and  TFR  information  (as  of  June 
30, 1993),  only  370  insured  institutions 
reported  data  indicating  a  PCA  capital 
category  of  "adequately  capitalized". 
This  represents  approximately  2.7 
percent  of  the  13,006  insured 
institutions  reporting.  In  addition,  more 
than  96  percent  of  all  FDIC-insured 
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institutions  were  "well  capitalized" 
and,  thus,  emijloyee  benefit  plan 
deposits  placed  with  these  institutions 
would  be  eligible  for  "pass-throogh" 
insurance. 

The  FDIC  does  not  believe  that  if 
would  be  burdensome  for  an  affected 
insured  institution  to  disclose  its  PCA 
capital  category  because  under  existing 
rules  an  institution  must  know  its 
individual  PCA  capital  category  in  order 
to  determine  whether  it  is  subject  to 
certain  statutorily  mandated 
restrictions.  Moreover,  this  information 
would  greatly  assist  small, 
unsophisticated  employee  benefit  plan 
depositors  in  making  informed 
decisions  about  where  to  place  their 
funds. 

In  addition,  for  purposes  of  the 
proposed  rule,  generally,  the  FDIC 
would  deem  an  employee  benefit  plan 
depositor  and  a  prospective  employee 
benefit  plan  depositor  to  be  the 
administrator  or  manager  of  the  plan 
assets.  The  required  information  and 
notices,  therefore,  would  have  to  be 
provided  to  such  person,  not  to  each 
participant  in  the  plan. 

The  FWC  has  consulted  with  the 
other  federal  regulators  on  the  proposed 
rule  and  intends  to  continue  to  work 
with  the  other  regulators  to  assure, 
among  other  things,  consistent  and 
minimally  burdensome  implementation 
of  the  final  rule,  if  adopted. 

Technical  Amendments  to  Part  330 
Unrelated  to  the  Proposed  Amendments 
to  §330.12 

The  FDIC  also  is  proposing  two 
technical  amendments  to  its  insurance 
regulations  that  are  unrelated  to  the 
proposed  amendments  to  §  330.12.  The 
first  would  clarify  the  meaning  of 
§  330.7jc)  of  the  FDIC's  regulations  {12 
CFR  330.7(c))  concerning  joint  accounts. 
That  provision  specifies  the 
requirements  an  account  must  meet  to 
qualify  for  separate  insurance  coverage 
as  a  joint  account.  Section  330.7(c) 
exempts  certain  types  of  accoimts, 
including  certificates  of  deposit,  from 
the  general  requirement  that  each  co- 
owner  sign  a  signature  card,  but  the 
regulation  states  that  "all  such  deposit 
accounts  must,  in  fact,  be  jointly 
owned".  Some  courts,  contrary  to  the 
FDIC's  longstanding  interpretation,  hjtve 
interpreted  the  quoted  language  to 
require  the  FDIC  to  consider  state  law 
and  evidence  outside  of  the  deposit 
account  records  of  the  insured 
institution  to  contradict  otherwise 
unambiguous  deposit  account  records, 
in  connection  with  claims  that  what 
appear  to  be  jofint  accounts  are  in  fact 
individually  owned  accounts. 


The  proposed  amendment  would 
clarify  that  an  account  holder  seeking  to 
prove  that  what  appears  to  be  a  joint 
account  is  actually  an  account  held  in 
va  right  and  capacity  other  than  joint 
ownership  (for  example,  as  an 
individual  account)  must  satisfy  the 
requirements  of  §330. 4(a)  oftheFIMC's 
regulations  (12  CFR  330.4(a))  on  the 
recognition  of  deposit  ownership. 
Section  330.4(a)  provides,  in  part.  that, 
if  the  FDIC  determines  that  the  deposit 
account  records  of  an  insured 
depository  institution  are  clear  and 
unamb^uous,  no  other  records  shall  be 
considered  as  to  the  manner  in  which 
those  funds  are  owned.  Section  330.5(a) 
of  the  FDICs  regulations  (12  CFR 
330.5(a))  already  explicitly  addresses 
the  situation  where  more  than  one 
natural  person  has  the  right  to  withdraw 
funds  from  an  account.  The  propased 
amendment  applies  to  situations 
involving  deposits  which  appear  to  be 
jointly  owned  but  are  clainaed  to  be  held 
in  other  rights  and  capacities. 

Section  330.6(a)  of  the  FDIC's 
regulations  {Id.  at  330.6(a)).  which 
addresses  the  insurance  coverage  of 
agency  or  fiduciary  type  accounts, 
currently  indicates  that  funds  deposited 
by  an  insured  depository  institution 
acting  in  a  fiduciary  capacity  are 
governed  by  §  330.10  of  the  insurance 
regulations.  The  second  technical 
revision  is  a  proposed  amendment  to 
§  330.6(a)  to  clarify  that,  starting 
December  19. 1993,  §  330.10  will  govern 
only  when  an  insured  depository 
institution  is  acting  as  a  trustee  of  an 
irrevocable  trust.  As  noted  above,  in 
May  1993  the  FDIC  amended  §  330.10, 
along  with  several  other  sections  of  the 
insurance  regulations,  to  implement 
revisions  to  the  insurance  rules  made  by 
section  311  of  FDICIA  (58  FR  29952 
(May  25, 1993)).  One  of  those  required 
revisions  hmits,  effective  December  19, 
199^3.  the  separate  insurance  (provided 
for  in  §  330.10)  applicable  to  accounts 
held  by  insured  depository  institutions 
in  fiduciary  capacities.  The  proposed 
technical  amendment  would  simply 
cross-reference  in  §  330.6(a)  the  revision 
already  made  to  §330.10. 

Request  for  Pubtk  Comraeat 

The  Board  hereby  requests  comment 
on  all  a^>ect&  of  the  proposed  rule, 
particularfy  those  specifically 
mentioned  above.  The  Board  also 
solicits  comment  on  whether  the  capital 
levels  and  PCA  capital  category  of  an 
institution  should  be  made  a  general 
disclosure  requirement  in,  for  example. 
Call  Reports.  In  this  way,  existing  and 
prospective  employee  benefit  plan 
depositors  and  other  interested  parties 
woald  be  aWe  to  obtain  an  official, 


publicly  available  financial  statement 
on  the  institution  which  clearly 
indicates  this  vital  information.  As 
noted  above,  this  information  is  not 
currently  available  in  any  public 
documents  faferested  persons  are 
invited  to  submit  written  comment 
during  a  60-day  comment  period 

Paperwork  Reduction  Act 

The  proposed  rule  is  intended  to 
reduce  uncertainty  about  whether 
employee  benefit  plan  deposits  are 
eligible  for  "pass-through"  insurance 
coverage  and  to  require  depository 
institutions  to  provide  timely  disclosure 
to  employee  benefit  plan  depositors 
when  "pass-through"  deposit  insurance 
coverage  is  no  longer  available.  No 
collections  of  information  pursuant  to 
the  Paperwork  Reduction  Act  are 
contained  in  the  proposed  rule. 
Consequently,  no  information  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review. 

Regulatory  Flexibility  Act 

The  proposed  rule  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  businesses  within  the 
meaning  of  the  Regulatory  Flexibility 
Act  (5  U.S.Q  601  et  seq).  Accordingly, 
the  Act's  requirements  relating  to  an 
initial  and  final  regulatory  flexibility 
analysis  are  not  applicable. 

List  ofSubiectt  in  12  CFR  Part  330 

Bank  deposit  insurance.  Banks, 
banking.  Savings  and  loan  associations. 
Trusts  and  trustees. 

The  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  hereby 
proposes  to  amend  part  330  of  title  12 
of  the  Code  of  Federal  Regulations  as 
follows: 

PART  330— OEPOSrr  INSURANCE 
COVERAGE 

1.  The  authority  citation  for  Part  330 
continues  to  read  as  follows. 

Authority:  12  U.S.C.  1813(1).  1813(01), 
1817(1),  1818(q).  1819(Tenth),  1820(f). 
1821(a),  1822(c). 

2.  Section  330.6  is  amended  by 
revising  the  last  sentence  of  paragraph 
(a)  to  read  as  follows: 

§33a£    AccounU  held  by  an  agent, 
nominee,  guardian,  custodian  or 
conservator. 

(a)  *  *  *  When  such  funds  are 
deposited  by  an  insured  depository 
institutioD  acting  as  a  trustee  of  an 
irrevocable  trust,  the  insurance  coverage 
shall  be  governed  by  the  provisions  of 
§330.10  of  this  part. 
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3.  Section  330.7  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§330.7    Joint  ownership  accounts. 

*  ft         *         *         * 

(c)  Qualifying  joint  accounts.  (1)  A 
joint  deposit  account  shall  be  deemed  to 
be  a  qualifying  joint  account,  for 
purposes  of  this  section,  only  if: 

(i)  All  co-owners  of  the  funds  in  the 
account  are  natural  persons;  land 

(ii)  Each  co-owner  has  personally 
signed  a  deposit  account  signature  card; 
and 

(iii)  Each  co-owner  possesses 
withdrawal  rights  on  the  same  basis. 

(2)  The  requirement  of  paragraph 
(c)(l)(ii)  of  this  section  shall  not  apply 
to  certificates  of  deposit,  to  any  deposit 
obligation  evidenced  by  a.negotiable 
instrument,  or  to  any  account 
maintained  by  an  agent,  nominee, 
guardian,  custodian  or  conservator  on 
behalf  of  two  or  more  persons. 

(3)  All  deposit  accounts  that  satisfy 
the  criteria  in  paragraph  (c)(1)  of  this 
section  (including  those  that  come 
within  the  exception  provided  for  in 
paragraph  (c)(2)  of  this  section)  shall  be 
presumed  to  be  jointly  owned  unless,  in 
accordance  with  the  provisions  of 

§  330.4(a)  of  this  part,  the  deposit 
account  records  of  the  insured 
depository  institution  clearly  indicate, 
to  the  satisfaction  of  the  FDIC,  that  the 
account  is  owned  in  some  other  right  or 
capacity.  The  signatures  of  two  or  more 
persons  on  the  deposit  account 
signature  card  or  the  names  of  two  or 
more  persons  on  a  certificate  of  deposit 
or  other  deposit  instrument  shall  be 
conclusive  evidence  that  the  account  is 
a  joint  account  imless  the  signature 
card,  the  certificate  of  deposit  or  other 
deposit  instrument  clearly  states,  to  the 
satisfaction  of  the  FDIC.  that  there  is  a 
contrary  ownership  capacity. 

*  •        •        •        « 

4.  Section  330.12  is  amended  by 
adding  a  new  paragraph  (h)  to  read  as 
follows: 

§  330.12    Retirement  and  other  employee 
benefit  plan  accounts. 

*  •        •        •        • 

(h)  Disclosure  of  capital  status.— (1) 
Disclosure  upon  request.  An  insured 
depository  institution  shall,  upon 
request,  provide  vmtten  notice  to  any 
existing  or  prospective  depositor  of 
employee  benefit  plan  funds  of  the 
institution's  leverage  ratio.  Tier  1  risk- 
based  capital  ratio,  total  risk-based 
capital  ratio  and  prompt  corrective 
action  (PCA)  capital  category,  all  as 
defined  in  the  regulations  of  the 
institution's  primary  federal  regulator, 
and  whether  or  not  employee  benefit 
plan  deposits  made  with  the  institution 


would  be  eligible  for  "pass-through" 
insurance  coverage  imder  paragraphs  (a) 
and  (b)  of  this  section.  Such  notice  shall 
be  provided  to  the  depositor  within  two 
business  days  after  receipt  of  the  request 
for  disclosure. 

(2)  Disclosure  upon  opening  of 
account.  An  insured  depository 
institution  shall,  upon  the  opening  of 
any  account  comprised  of  employee 
benefit  plan  funds,  provide  written 
notice  to  the  depositor  of  the 
institution's  PCA  capital  category  and 
whether  or  not  such  deposits  are  eligible 
for  "pass-through"  insurance  coverage. 

(3)  Disclosure  by  adequately 
capitalized  institutions.  Whenever  an 
insured  depository  institution  receives 
notice  or  is  deemed  to  have  notice 
(under  the  PCA  regulations  issued  by 
the  institution's  appropriate  federal 
banking  agency,  as  defined  in  section 
3(q)  of  the  Act  (12  U.S.C.  1813(q))  that 
its  PCA  capital  category  has  been 
reduced  ftt)m  "Well  CapitaHzed"  to 
"Adequately  Capitalized",  the 
institution  shall  provide  written  notice 
to  all  depositors  of  employee  benefit 
plan  funds  of  the  institution's  new  PCA 
capital  category  and  whether  or  not 
new,  rolled-over  or  renewed  employee 
benefit  plan  deposits  would  be  eligible 
for  "pass-through"  insurance  coverage 
under  paragraphs  (a)  and  (b)  of  this 
section.  Such  notice  shall  be  provided 
within  two  business  days  after  the 
institution  receives  notice  or  is  deemed 
to  have  notice  of  such  a  reduction  in  its 
PCA  capital  category. 

(4)  Disclosure  by  undercapitalized 
institutions.  Whenever  an  insured 
depository  institution  receives  notice  or 
is  deemed  to  have  notice  (under  the 
PCA  regulations  issued  by  the 
institution's  appropriate  federal  banking 
agency,  as  defined  in  section  3(q)  of  the 
Act  (12  U.S.C.  1813(q))  that  its  PCA 
capital  category  has  been  reduced  fi-om 
either  "Well  Capitalized"  or 
"Adequately  Capitalized"  to  a  category 
below  "Adequately  Capitalized",  it  shall 
provide  written  notice  to  all  existing 
depositors  of  employee  benefit  plan 
funds  of  its  new  PCA  capital  category 
and  thaVnew,  rolled-over  or  renewed 
deposits  of  employee  benefit  plan  funds 
made  on  or  after  the  date  the 
institution's  capital  category  was 
reduced  to  a  category  below  adequately 
capitalized  would  not  be  eligible  for 
"pass-through"  insurance  coverage. 
Such  written  notice  shall  be  provided 
within  two  business  days  after  the 
institution  receives  notice  or  is  deemed 
to  have  notice  of  such  a  reduction  in  its 
PCA  capital  category. 

(5)  Definition  of  "employee  benefit 
plan".  For  purposes  of  this  paragraph, 
the  terra  employee  benefit  plan  has  the 


same  meaning  as  provided  under 
paragraph  (g)(1)  bf  this  section  but  also 
includes  any  eligible  deferred 
compensation  plans  described  in 
section  457  of  the  Internal  Revenue 
Code  of  1986. 

By  order  of  the  Board  of  Directors. 

Dated  at  Washington,  DC,  this  30th  day  of 
November,  1993. 

Federal  Deposit  Insurance  Corporation. 

Robert  E.  Feldman, 

Deputy  Executive  Secretary. 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  93-ASO-23] 

Proposed  Amendment  of  Offshore 
Airspace  Area;  San  Juan,  PR 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  proposes  to 
amend  the  Offshore  Airspace  Area  at 
Puerto  Rico.  This  action  would  delete 
the  exclusionary  language  from  the  legal 
description.  The  action  would  not 
change  the  dimensions  of  the  airspace 
but  would  simplify  the  airspace  and 
associated  legal  description. 

DATES:  Comments  must  be  received  on 
or  before  January  15, 1994. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Docket  No. 
93-ASO-23,  Manager,  System 
Management  Branch,  ASO-530,  P.O. 
Box  20636,  Atlanta,  Georgia  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  Southern  Region,  room  530. 
1701  Columbia  Avenue,  College  Park, 
Georgia  30337;  telephone  (404)  305- 
5585. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  R.  Patterson,  Airspace  Section. 
System  Management  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration,  P.O.  Box  20636. 
Atlanta,  Georgia  30320;  telephone  (404) 
305-5590. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  die  factual  basis 
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supporting  the  views  aild  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
,  ConummicatioDS  ihoiild  idoitify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  cxunments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  folloviing 
statemMtt  is  made:  "CommMits  to 
Airspace  Docket  No.  93-ASO-23."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  commeats  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Assistant  Chief  Counsel  fo*  Southern 
Region,  room  530, 1701  ColunalHa 
Avenue/College  Park,  Georgia  30337, 
both  before  and  after  the  closing  date  for 
comm^its.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  orNPRM*s 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Manager, 
System  Management  Branch  (ASO-530). 
Air  Traffic  Djyision,  P.O.  Box  20636. 
Atlanta.  Geofgia  30320. 
Communications  must  identify  the 
notice  number  of  this  NPKM.  Persoos 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
1 1-2A,  which  describes  the  epplicaticm 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
amend  the  Offshore  Airspace  Area  at 
Puerto  Rica  The  intended  effect  of  this 
action  is  to  eliminate  the  exclusionary 
language  in  the  legal  description.  The 
present  exclusions  are  for  additional 
Class  C  Airspace.  The  only  effect  would 
be  to  simplify  the  airspace  and  legal 
description.  The  coordinates  for  this 
airspace  docket  are  based  on  North 
American  Datum  83.  Designations  for 
Offshore  Airspace  Areas  are  published 
in  Paragraph  6007  of  FAA  Order 


7400.9A  dated  June  17, 1993.  and 
effective  September  16. 1993.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Offshore  Airspace  Area 
designation  listed  in  this  document 
wouW  be  published  subsequently  in  the 
Order. 

The  FAA  bes  detennined  thst  this 
proposed  legjulation  only  involves  an 
established  body  of  technical 
regulations  for  which  freq[uent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore:  (1)  Is  not  a  significant 
regulatory  action  imder  Execiitive  Order 
12866;  (2)  is  not  a  "significant  rule" 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979);  and  (3)  does  not  warrant 
prepeastioD  of  a  regulatory  evahiatiori  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  imjiact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (airj. 

The  Proposed  Aawadment 

In  consideration  of  the  foregoing,  the 
Federal  Aviaticxt  Administraticm 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  7t— (AMENDED] 

1.  The  authority  citation  for  14  CFR 
p>art  71  continues  to  read  as  follows; 

Aiahority;  49  V.S£i  opp.  1348<a),  1354(a), 
1510;  E.O.  10854,  24  FR  ft565,  3  CTR.  1959- 
1963  Comp..  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§7t.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  c4  the  Federal  Aviation  ,  -^ 
Administration  Order  7400.9A, 
Airspace  Designations  and  Rep<»ting 
Points,  dated  Jime  17. 1993,  and 
effective  September  16, 1993,  is 
amended  as  follows: 

Pam.  6007    Offshore  Airspace  Areas 

•         •        *        •        • 

San  )uan  Low.  PR  (Amended] 

Fernando  Luis  Ribas  Dommicci  Airport,  PR 
Hat.  ItrmsrU.,  kmg.  6€'(»'53"W.) 
That  airspace  extending  upward  from 
5,500  feet  MSL  within  a  lOO-ratle  radius  of 
the  Fernando  Lois  Ribes  Dosninioci  Airport. 


Issued  in  College  Park.  Georgia,  on 
November  19. 1993. 

Michael  |.  Powrderly, 

Acting  Maaagpr,  Mr  Traffic  Division. 

Southern  Region. 

[FR  Dec  93-29930  Filed  12-7-93;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  AdrnMstralion 

21  CFR  Part  179 
[Docket  No.  89F-00f1} 

Irradialton  in  the  Production, 
Processing,  and  Hanctting  of  Food 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTIOM:  Tentative  final  rule. 

SUMUARY:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing  its 
tentative  decision  to  amend  the  food 
additive  regulations  to  provide  for  the 
safe  use  of  sources  of  radiation  to 
irradiate  frozen,  packaged  beefsteak  for 
use  in  the  National  Aeronautics  and 
Space  Administration  (NASA)  space 
flight  programs.  FDA  is  also  announcing 
its  tentative  decision  to  amend  the  food 
additive  regulations  to  permit  the  use  of 
packaging  materials  that  are  not  listed  in 
the  regulations  regarding  food 
irradiation  in  the  irradiation  of  frozen, 
packaged  beefsteak  for  use  in  the  NASA 
space  flight  programs.  This  action  is  in 
response  to  a  petition  filed  by  NASA. 
DATES:  Written  comments  by  February 
7. 1994. 

ADOMESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Pood  and  Drug 
Administration,  rm.  1-23. 12420 
Parklawn  Dr..  Rockville.  MD  20857. 
FOR  FURTHER  MFOfMAATtON  CONTACT: 
Patricia  A.  Hansen.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
206),  Food  and  Drug  Administration, 
200  C  St.  SW..  Washington.  DC  20204. 
202-254-9523. 
SUPPLEMENTARY  INFORMATION: 

I.  Introductioa 

In  a  notice  published  in  the  Federal 
Register  of  February  6, 1989  (54  FR 
5679),  FDA  announced  that  a  food 
additive  petition  CFAP  9M4125)  had 
been  filed  by  NASA,  Washington.  DC 
20546.  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safiB  use  of  sources  of  radiation  to 
process  beefeteaks  for  use  in  space  fligjit 
programs.  The  agency  is  publishing  a 
tentative  final  rule  before  proceeding  to 
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final  action  because  it  is  including 
provisions  regarding  the  packaging 
materials  to  be  used  with  the  beefsteaks 
that  it  did  not  announce  in  the  notice  of 
filing  for  this  petition. 

II.  Evaluation  of  Safety 

In  assessing  the  safety  of  food 
additives,  including  the  use  of 
irradiation  in  the  processing  of  food,  the 
agency  usually  considers  the  effects  of 
lifetime  daily  exposure  to  the  additive. 
The  requested  use.  however,  is  limited 
to  NASA's  space  flight  programs.  The 
amount  of  irradiated  beefsteak  that 
could  be  consumed  by  individuals  in 
the  programs  would  constitute  an 
extremely  small  fraction  of  their  diets 
when  considered  over  a  lifetime. 
Because  of  this  factor,  questions 
regarding  acute  hazards,  including  those 
resulting  from  pathogenic  organisms 
that  could  be  present  in  the  food,  are 
more  significant  than  they  would 
ordinarily  be  in  deciding  whether  to  list 
a  food  additive.  The  petition  has 
requested  that  FDA  authorize  the  use  of 
irradiation  processing  only  under 
conditions  that  ensure  the  microbial 
sterility  of  the  product  and  the  integrity 
of  the  product  packaging.  NASA  has 
stated  that  it  will  ensure  these  qualities 
of  sterility  and  of  packaging  integrity  by 
requiring  adherence  to  an  irradiation 
processing  protocol  (scheduled  process) 
that  it  submitted  with  the  petition  (Ref. 
1). 

Having  evaluated  the  data  in  the 
petition  and  other  relevant  material  in 
its  files,  FDA  tentatively  finds  that  the 
total  amount  of  radiolytic  products  that 
are  produced  in  the  beefsteaks  during 
irradiation  processing,  and  that  will  be 
consumed  by  individuals  in  the  space 
flight  programs,  will  be  too  small  to  be 
of  any  toxicological  significance. 
Likewise.  FDA  tentatively  finds  that  the 
total  amount  of  radiolytic  products  that 
could  be  formed  and  migrate  fi-om  the 
packaging  materials  to  the  food  during 
irradiation  processing,  and  then  be 
consumed  by  individuals  in  the  space 
flight  programs,  is  too  small  to  be  of  any 
toxicological  significance  (Ref  2). 

Section  179.25(c)  (21  CFR  179.25(c)) 
restricts  packaging  materials  used  in  the 
irradiation  of  packaged  foods  to  those 
materials  listed  in  §  179.45  (21  CFR 


179.45),  namely,  those  that  have  been 
demonstrated  to  be  safe  for  use  during 
irradiation  of  prepackaged  foods, 
assuming  that  those  foods  would  be 
consumed  daily  over  a  lifetime  span. 
The  agency  tentatively  finds  that  this 
restriction  is  unnecessary  for  packaging 
to  be  used  only  in  space  fli^t  programs. 
The  tentative  final  regulation  set  forth 
below,  therefore,  weiives  the 
requirement  in  §  179.25(c)  that 
packaging  materials  be  restricted  to 
those  listed  in  §  179.45.  provided  that 
the  packaging  has  been  judged  to  be  safe 
for  holding  food. 

III.  Tentative  Conclusions 

The  agency  tentatively  finds  that 
beefsteaks  irradiated  at  a  minimum  dose 
of  44  kiloGrays  and  handled  in 
accordance  with  the  provisions  of 
§  179.25(d)  will  meet  current  standards 
for  commercial  sterility  and  nutritional 
adequacy.  The  protocol  submitted  by 
NASA  (Ref.  1)  in  its  petition  is  an 
example  of  a  scheduled  process  that 
would  satisfy  the  requirements  of 
§  179.25(d).  The  agency  tentatively 
concludes,  therefore,  that  the  proposed 
use  of  a  source  of  radiation  is  safe,  and 
that  §  179.26  of  the  regulations  should 
be  amended  as  set  forfii  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)).  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  tentative 
decision  to  approve  the  petition  are 
available  for  inspection  at  the  Center  for 
Food  Safety  and  Applied  Nutrition  by 
appointment  with  the  information 
contact  person  listed  above.  As 
provided  in  21  CFR  171.1(h),  the  agency 
will  delete  from  the  documents  any 
materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significemt  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dodcets  Management  Branch 


(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

IV.  References^ 

1.  U.S.  Army  Natick  RD&E  Center, 
"Space  Food  Prototype,  Production 
Guide  No.  60-C."  April  13,  1993. 

2.  Memorandum  dated  June  26,  1990, 
from  L.  Borodinsky,  FDA,  to  C. 
Takeguchi.  FDA. 

V.  Comments 

Interested  persons  may,  on  or  before 
February  7, 1994,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
tentative  final  rule.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  179 

Food  additives.  Food  labeling.  Food 
packaging.  Radiation  protection. 
Reporting  and  recordkeeping 
requirements,  Signs  and  symbols. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director.  Center  for  Food  Safety  and 
Applied  Nutrition,  it  is  proposed  that  21 
CFR  part  179  be  amended  as  follows: 

PART  179— IRRADIATION  IN  THE 
PRODUCTION,  PROCESSING  AND 
HANDLING  OF  FOOD 

1.  The  authority  citation  for  21  CFR 
part  179  continues  to  read  as  follows: 

Authority:  Sees.  201.  402.  403,  409.  703, 
704  of  the  Federal  Food.  Drug,  and  Cosmetic 
Act  (21  U.S.C.  321,  342,  343,  348,  373.  374). 

2.  Section  179.26  is  amended  in  the 
table  in  paragraph  (b)  by  adding  a  new 
entry  "7."  under  the  headings  "Use" 
and  "Limitations"  to  read  as  follows: 

§  179.26  ionizing  radiation  for  the  treatment 
of  food. 

•        •        *        •        • 

(b)'  *  • 


Use 


Limitations 


7.  For  ttie  steritization  of  frozen,  packaged  t>eefsteaks  used  solely  in 
ttie  National  Aeronautrcs  and  Space  Administration  space  flight  pro- 
grams.. 


Minimum  dose  44  kGy  (4.4  Mrad).  Packaging  materials  used  need  not 
,    comply  with  §  179.25(c)  provided  ttiat  their  use  is  othenwise  per- 
mitted by  applicable  regulations  in  parts  174  through  186  of  this 
chapter.  ,  ' 
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Dated:  November  24, 1993. 

Douglas  L.  A{pher. 

Deputy  Director,  Center  for  Food  Safety  and 
Applied  Nutrition. 

IFR  Doc.  93-29905  Filed  12-7-93;  8;45  ami" 
BILUNG  CODE  41CO-01-F 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  934 

North  Dakota  Permanent  Regulatory 
Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Proposed  rule;  reopening  and 
extension  of  public  comment  period  on 
proposed  amendment. 

SUMMARY:  OSM  is  announcing  receipt  of 
additional  revisions  pertaining  to  a 
previously  proposed  amendment  to  the 
North  Dakota  permanent  regulatory 
program  (hereinafter,  the  "North  Dakota 
program")  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  revisions  for  North 
Dakota's  proposed  rules  pertain  to 
permit  denial  for  delinquent  civil 
penahies.  The  amendment  is  intended 
to  revise  the  North  Dakota  program  to  be 
consistent  with  the  corresponding 
Federal  regulations. 

This  document  sets  forth  the  times 
and  locations  that  the  North  Dakota 
program  and  proposed  amendment  to 
that  program  are  available  for  public 
inspection  and  the  reopened  comment 
period  during  which  interested  persons 
may  submit  written  comments  on  the 
proposed  amendment. 
DATES:  Written  comments  must  be 
received  by  4  o.m.,  m.s.t.,  December  23, 
1993. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  dehvered  to  Guy 
Padgett  at  the  address  listed  below. 

Copies  of  the  North  Dakota  program, 
the  proposed  amendment,  and  all 
written  comments  received  in  response 
to  this  notice  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  hoUdays. 
Each  requester  may  receive  one  free 
copy  of  the  proposed  amendment  by 
contacting  OSM's  Casper  Field  Office. 
Guy  Padgett,  Director,  Casper  Field 
Office;  Office  of  Surface  Mining 
Reclamation  and  Enforcement;  100 
East  B  Street,  room  2128;  Casper,  WY 


82601-1918.  Telephone  (307)  261- 
5776. 
Edward  J.  Englerth,  Director, 
Reclamation  Division;  Public  Service 
Commission;  Capitol  Building: 
Bismarck.  ND  58505-0165.  Telephone 
(701) 224-4092. 

FOR  FURTHER  INFORMATION  CONTACT: 
Guy  Padgett,  Telephone  (307)  261-5776. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  North  Dakota 
Program 

On  December  15, 1980,  the  Secretary 
of  the  Interior  conditionally  approved 
the  North  Dakota  program  as 
administered  by  the  Public  Service 
Commission.  General  background 
information  on  the  North  Dakota 
program,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  conditions  of  approval  of  the  North 
Dakota  program  can  be  found  in  the 
December  15. 1980  Federal  Register  (45 
FR  82214).  Subsequent  actions 
concerning  North  Dakota's  program  and 
program  amendments  can  be  found  at 
30  CFR  934.15  and  934.16. 

II.  Submission  of  Proposed  Amendment 

By  letter  dated  April  21,  1993 
(Administrative  Record  No.  ND-P-01), 
North  Dakota  submitted  a  proposed 
amendment  ("Amendment  XVII")  to  its 
permanent  program  pursuant  to 
SMCRA.  North  Dakota  proposed  this 
amendment  mostly  in  response  to 
program  amendments  required  at  30 
CFR  part  934.16(m).  (o).  (p).  (q).  (r).  (s). 
(t),  &  (v).  codified  in  the  January  9,  1992, 
Federal  Register  (57  FR  827).  That  is, 
most  of  the  proposed  amendment  was    • 
intended  to  change  the  rules  of  the 
North  Dakota  program  to  conform  to 
Federal  regulation  requirements. 

The  provisions  of  the  North  Dakota 
Administrative  Code  (NDAC)  that  North 
Dakota  proposes  to  amend  are:  NDAC 
69-05.2-06-02(3)  (permit  applications, 
compliance  information);  NDAC  69- 
05.2-09-01(4)  [permit  applications, 
operations  plans,  general  requirements]; 
NDAC  69-05.2-10-03(1)  [permit 
applications,  criteria  for  permit 
approval  or  denial);  NDAC  69-05.2-13- 
08(3), (4)  (performance  standards, 
protection  of  fish,  wildlife,  and  related 
environmental  values);  NDAC  69-05.2- 
16-09(13), (16)  (performance  standards, 
sedimentation  ponds);  NDAC  69-05.2- 
20-03(3), (4)  [performance  standards, 
coal  processing  waste  impoundments, 
design  and  construction!.  North  Dakota 
also  proposed  a  few  minor  editorial 
revisions,  and  also  one  substantive 
change  not  in  response  to  required 
amendments:  NDAC  69-05.2-15-04(3) 


[performance  standards,  plant  growth 
material,  redistribution). 

OSM  published  a  notice  in  the  May 
19,  1993.  Federal  Register  (58  FR 
29153)  announcing  receipt  of  the 
amendment  and  inviting  public 
commenton  its  adequacy 
(Administrative  Record  No.  NI>-P-7). 
The  public  comment  period  ended  June 
18.  1993. 

During  its  review  of  the  amendment. 
OSM  identified  concerns  relating  to  the 
provisions  of  NDAC  69-05.2-10-03(1) 
regarding  permit  denial  for  unpaid  civil 
penalties  for  certain  violations.  OSM 
notified  North  Dakota  of  the  concerns  by 
letter  dated  October  6,  1993 
(Administrative  Record  No.  ND-P-10). 
North  Dakota  responded  in  a  letter 
dated  November  23. 1993,  by  submitting 
a  revised  amendment  (Administrative 
Record  No.  ND-P-11). 

North  Dakota  proposes  additional 
revisions  to  NDAC  69-05. 2-10-03(l)(a) 
regarding  permit  denial  for  delinquent 
civil  penalties.  The  proposed  revisions 
would  require  that  the  Commission  not 
issue  a  permit  if  there  are  delinquent 
civil  penalties  under  the  North  Dakota 
Century  Code  sections  38-14.1-32  and 
38-12.1-08,  SMCRA,  or  any  law  or  rule 
in  any  state  enacted  under  federal  law 
or  regulation  pertaining  to  air  or  water 
environmental  protection,  incurred  in 
connection  with  any  surface  coal 
mining  and  reclamation  operation. 

III.  Public  Comment  Procedures 

OSM  is  reopening  the  comment 
period  on  the  proposed  North  Dakota 
program  amendment  to  provide  the 
public  an  opportunity  to  reconsider  the 
adequacy  of  the  proposed  amendment 
in  light  of  the  additional  materials 
submitted.  In  accordance  with  the 
provisions  of  30  CFR  732.17(h),  OSM  is 
seeking  comments  on  whether  the 
proposed  amendment  satisfies  the 
applicable  program  approval  criteria  of 
30  CFR  732.15.  If  the  amendment  is 
deemed  adequate,  it  will  become  part  of 
the  North  Dakota  program. 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  ami  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at  locations 
other  than  the  Casper  Field  Office  will 
not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
administrative  record. 

List  of  Subjects  in  30  CFR  Part  934 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 
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Dated:  November  30, 1993. 
Raymond  L.  Lowrie, 

Assistant  Director,  Western  Support  Center. 
(PR  Doc.  93-29888  Filed  12-7-93;  8:45  ami 

BILUNG  CODE  43ie-0S-M  » 


30  CFR  Part  944 

Utah  Permanent  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule;  public  comment 

period  and  opportunity  for  public 

hearing  on  proposed  amendment. 

SUMMARY:  OSM  is  announcing  the 
recMipt  of  a  proposed  amendment  to  the 
Utah  permanent  regulatory  program 
(hereinafter,  the  "Utah  program")  under 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
proposed  amendment  consists  of 
changes  to  provisions  of  the  Utah 
backfilling  and  grading  rules  pertaining 
to  spoil  and  waste;  refuse  piles; 
previously  mined  areas,  continuously 
mined  areas,  and  areas  subject  to  the 
approximate  original  contour  (AOC) 
requirements;  and  AOC.  The 
amendment  is  intended  to  revise  the 
Utah  program  to  be  consistent  with  the 
corresponding  Federal  regulations. 

This  notice  sets  forth  the  times  and 
locations  that  the  Utah  program  and 
proposed  amendment  to  that  program 
are  available  for  public  inspection,  the 
comment  period  during  which 
interested  persons  may  submit  written 
comments  on  the  proposed  amendment, 
and  the  procedures  that  will  be  followed 
regarding  the  public  hearing,  if  one  is 
requested. 

DATES:  Written  comments  must  be 
received  by  4  p.m.,  m.s.L  January  7, 
1994.  If  requested,  a  public  hearing  on 
the  proposed  amendment  will  be  hield 
on  January  3, 1994.  Requests  to  present 
oral  testimony  at  the  hearing  must  be 
received  by  4  p.m.,  m.s.t.  on  December 
23. 1993. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Robert 
H.  Hagen  at  the  address  listed  below. 

Copies  of  the  Utah  program,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
notice  wrill  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays. 
Each  requester  may  receive  one  free 
copy  of  the  proposed  amendment  by 
contacting  OSM's  Albuquerque  Field 
Office. 
Robert  H.  Hagen.  Director,  Albuquerque 

Field  Office,  Office  of  Surface  Mining 


Reclamation  and  Enforcement.  505 
_  Marquette  Avenue.  NW.,  suite  1200, 

Albuquerque,  NM  87102,  Telephone: 

(505) 766-1486. 
Utah  Division  of  Oil.  Gas  and  Mining, 

355  West  North  Temple.  3  Triad 

Center,  suite  350,  Salt  Lake  City,  UT 

84180-1203,  Telephone:  (801)  538- 

5340. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  H.  Hagen,  Telephone:  (505)  766- 
1486. 

SUPPLEMENTARY  INFORMATION: 

L  Background  on  the  Utah  Program 

On  January  21. 1981,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Utah  program.  General  background 
information  on  the  Utah  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  of  the  Utah 
program  can  be  found  in  the  January  21, 
1981,  Federal  Register  (46  FR  5899). 
Subsequent  actions  concerning  Utah's 
program  and  program  amendments  can 
be  found  at  30  CFR  944.15,  944.16,  and 
944.30. 

II.  Proposed  Amendment 

By  letter  dated  November  12, 1993, 
Utah  submitted  a  proposed  amendment 
to  its  program  pursuant  to  SMCRA 
(administrative  record  No.  UT-875). 
Utah  submitted  the  proposed 
amendment  in  response  to  the  required 
amendment  at  944.16  (a),  (b),  (c),  and  (d) 
published  in  the  September  17, 1993, 
Federal  Register  (58  FR  48600). 

Utah  proposes  to  revise  Utah 
Administrative  Rule  (Utah  Admin.  R.) 
645-301-553.200  by  substituting  the 
word  "of  for  the  word  "or"  with 
respect  to  the  requirement  that  "(sjpoil 
and  waste  materials  vdll  be  compacted 
where  advisable  to  ensure  stability  or  to 
prevent  leaching  or  toxic  materials" 
(emphasis  added). 

Utah  proposes  to  revise  Utah  Admin. 
R.  645-301-553.252  concerning  refuse 
piles  by  adding  the  phrase  "are  met"  at 
the  end  of  this  paragraph,  which  would 
require  that  "[tjhe  Division  [of  Oil.  Gas 
and  Mining]  may  allow  less  than  four 
feet  of  cover  material  [to  be  placed  over 
a  regraded  refuse  pile]  based  on 
physical  and  chemical  analyses  which 
show  that  the  requirements  of  R645- 
301-244.200  and  R645-301-353 
through  Utah  Admin.  R  645-301-357 
are  met"  (emphasis  added). 

Utah  proposes  to  revise  the  existing 
title  "Ipjrevisouly  mined  areas"  of  Utah 
Admin.  R  645-301-553.500  to  read 
"Iplreviously  mined  areas,  continuously 
mined  areas,  and  areas  subject  to  the 
approximate  original  contour 
requirements." 


Utah  proposes  to  revise  Utah  Admin. 
R  645-301-553.520  by  requiring  that 
highwalls  neea  not  be  eUminated  for 
underground  mining  operations 
conducted  prior  to  August  3. 1977,  and 
continued  after  that  date. 

Utah  proposes  to  revise  Utah  Admin. 
R.  645-301-553.523  by  (1)  clarifying 
that  the  stability  criteria  of  proposed 
Utah  Admin  R.  645-301-553.523  apply 
to  the  AOC  criteria  at  Utah  Admin.  R. 
645-301-553.650  and  (2)  specifying  that 
a  highwall  remnant  or  retained  highwall 
must  not  pose  a  hazard  to  the 
environment. 

Utah  proposes  to  revise  Utah  Admin. 
R.  654-301-553.600  and  .620  to  allow 
postmining  slopea  fl^  vary  from  AOC 
only  when  AOC  cannot  be  met,  and 
approval  is  obtained  from  the  Division 
for  incomplete  elimination  of  highwalls 
in  previously  mined  areas  or 
continuously  mined  areas. 

Utah  proposes  to  revise  Utah  Admin. 
R.  654-301-553.650  to  require  that, 
prior  to  obtaining  Utah's  approval  for 
the  retention  of  a  highwall,  the  operator 
will  establish  and  the  Division  will  find 
in  writing  that  the  proposed  highwall 
will  achieve  the  stability  requirements " 
of  Utah  Admin.  R.  645-301-553.523 
and  that  the  proposed  highwall  will 
meet  the  AOC  criteria  of  Utah  Admin. 
R  645-301-553.651  through  .655. 

Utah  proposes  the  following  revisions 
to  Utah  Admin.  R  645-301-651  that 
allows  the  retention  of  a  highwall  if 
"[tjhe  retained  highwall  is  not 
[significantly]  greater  in  height  than  the 
[dimensions  of  existing]  cliffs  [in  the 
surrounding  area]  and  cliff-like 
escarpments  that  were  replaced  or 
disturbed  by  the  mining  operations" 
(brackets  and  emphasis  added).  Utah 
proposes  to  delete  the  bracketed 
language  and  add  the  emphasized 
language. 

Utah  proposes  to  revise  Utah  Admin. 
R.  645-301-553.652  by  stating  that  the 
applicability  of  Utah  Admin.  R.  645- 
301-553.651  through  553.655  is  such 
that  the  standards  for  AOC  apply  for  any 
highwall  created  after  December  13, 
1982. 

Utah  proposes  to  revise  Utah  Admin. 
R.  645-301-553.653  by  requiring  that 
the  retained  highwall  will  be  modified 
if  necessary  to  restore  cliff-t>'pe  habitats 
required  by  the  flora  and  fauna  existing 
prior  to  mining. 

Utah  proposes  to  revise  Utah  Admin. 
R.  645-301-553.654  by  requiring  that 
the  retained  highwall  will  be  compatible 
with  both  the  approved  postmining  land 
use  and  the  visual  attributes  of  the  area. 

m.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  seeking 
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comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Utah  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaJcing,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at  locations 
other  than  the  Albuquerque  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
administrative  record. 

Public  Hearing 

Persons  wishing  to  testify  at  the 
public  hearing  should  contact  the 
person  listed  under  "FOR  FURTHER 
INFORMATION  CONTACT"  by  4  p.m.,  m.S.t. 
on  December  23, 1993.  the  location  and 
time  of  the  hearing  will  be  arranged 
with  those  persons  requesting  the 
hearing.  If  no  one  requests  an 
opportunity  to  testify  at  the  public 
hearing,  the  hearing  will  not  be  held. 

Fifing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  bearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  testify  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  testify,  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
testify  and  persons  present  in  the 
audience  who  wish  to  testify  have  been 
heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  testify  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  ^e  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  "FOR  FURTHER 
INFORMATION  CONTACT."  All  SUCh 

meetings  will  be  open  to  the  public  and, 
if  possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
"ADDRESSES."  A  written  summary  of 
each  meeting  will  be  made  a  part  of  the 
administrative  record. 


IV.  Procedural  Determinations 

Executive  Order  12866 

This  proposed  rule  is  exempted  from 
review  oy  the  Office  of  Management  and 
"Budget  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778  and 
has  determined  that,  to  the  extent 
allowed  by  law,  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
30  CFR  730.11,  732.15  and 
732.17(h)(10),  decisions  on  proposed 
State  regulatory  programs  and  program 
amendments  submitted  by  the  States 
must  be  based  solely  on  a  determination 
of  whether  the  submittal  is  consistent 
with  SMCRA  and  its  implementing 
Federal  regulations  and  whether  the 
other  requirements  of  30  CFR  parts  730, 
731  and  732  have  been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2){C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq).  The  State  submittal 
that  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Hence,  this  rule  will  ensure  that  existing 


requirements  previously  promulgated 
by  OSM  will  be  implemented  by  the 
State.  In  making  the  determination  as  to 
whether  this  rule  would  have  a 
significant  economic  Impact,  the 
Departmejit  rplied  upon  the  data  and 
assumptions  for  the  counterpart  Federal 
regulations. 

List  of  Subjects  in  30  CFR  Part  944 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  December  1, 1993. 
Raymond  L  Lowrie, 

Assistant  Director,  Western  Support  Center. 
IFR  Doc.  93-29889  Filed  12-7-93;  845  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
{A2-23-1-6071;  FRL^W11-2] 

Approval  and  Promulgation  of 
Implementation  Plans;  Arizona — 
Maricopa  Nonattatnment  Area;  Carbon 
Monoxide 

AGENCY:  Environmental  Protection 

Agency. 

action:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve, 
as  part  of  the  Arizona  State 
Implementation  Plan  (SIP),  the 
Maricopa  Association  of  Governments' 
contingency  process  for  the  Maricopa 
(Phoenix)  carbon  monoxide  (CO) 
nonattainment  area  and  is  also 
proposing  limited  approval,  as  part  of 
the  Arizona  SIP,  of  a  revision  to  the 
wintertime  gasoline  volatility  limit  for 
the  Maricopa  ar*!a.  This  revision 
eliminates  the  1  pound-per-square-inch 
allowance  for  certain  ethanol-blended 
gasolines.  Finally,  based  on  the 
proposed  approval  of  the  MAG  process, 
EPA  is  proposing  to  withdraw  its  federal 
contingency  process  for  the  Maricopa 
area  promulgated  in  February.  1991  and, 
based  on  the  proposed  limited  approval 
of  the  volatility  limit  revision,  to 
withdraw  the  list  of  highway  projects 
potentially  subject  to  delay  that  was 
proposed  on  June  28, 1993. 
DATES:  Written  cemments  on  this 
proposal  must  be  submitted  by  January 
7, 1994. 

ADDRESSES:  Written  comments  should 
be  sent  to:  Julia  Barrow,  Director,  Office 
of  Federal  Planning,  A-1-3,  U.S. 
Environmental  Protection  Agency, 
Region  9,  75  Hawthorne  Street,  San 
Francisco,  California  94105. 

The  rulemaking  docket  for  this  notice. 
Docket  No.  93-AZ-MA-2,  may  be 
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inspected  and  copied  at  the  following 
location  between  8  a.m.  and  4:30  p.m. 
on  weekdays.  A  reasonable  fee  may  be 
charged  for  copying  parts  of  the  docket. 

U.S.  Environmental  Protection 
Agency,  Region  9,  Air  £md  Toxics 
Division.  Office  of  Federal  Planning.  A- 
1-3,  75  Hawthorne  Street,  San 
Francisco,  California  94105. 

Copies  of  the  docket  are  also  available 
at  the  State  and  local  offices  listed 
below: 

Ariaona  Department  of  Environmental 
Quality.  Library,  3033  North  Central 
Avenue.  Phoenix,  Arizona  85012. 

Maricopa  Association  of  Governments,  1820 
West  Washington,  Phoenix,  Arizona  85007. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frances  Wicher,  A-5-2,  Air  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  Region  9,  75  Hawthorne  Street, 
San  Francisco,  California  94105,  (415) 
744-1238. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

A.  1991  Federal  Implementation  Plan 

On  February  11, 1991.  EPA 
disapproved  under  the  Clean  Air  Act 
(CAA)  portions  of  the  Arizona  State 
Implementation  Plan  (SIP)  and 
promulgated  a  limited  federal 
implementation  plan  (FTP)  for  the 
Maricopa  and  Pima  County,  Arizona, 
carbon  monoxide  (CO)  nonattainment 
areas.  EPA  disapproved  portions  of  the 
SIP  and  promulgated  the  FIP  in 
response  to  an  order  of  the  Ninth  Circuit 
Court  of  Appeals  in  Delaneyv.  EPA,  898 
F.2d  687  (9th  Cir.  1990).  For  a 
discussion  oiDelaney,  the  SIP 
disapproval,  and  the  FIP.  please  see  the 
notice  of  proposed  rulemaking  (NPRM) 
for  the  FIP,  55  FR  41204  (October  10. 
1990)  and  the  notice  of  final  rulemaking 
for  the  FIP,  56  FR  5458  (February  11, 
1991). 

The  Delaney  order  required  EPA  to 
promulgate,  as  part  of  the  FIP,  a  two- 
part  contingency  process  consistent 
with  the  Agency's  1982  SIP  guidance 
found  at  46  FR  7187,  7192  (January  22, 
1981).  These  two  parts  were  a  list  of 
transportation  projects  that  would  be 
delayed  while  an  inadequate  SIP  was 
being  revised  and  a  procedure  to  adopt 
measures  to  compensate  for 
unanticipated  emission  reduction 
shortfalls.  Under  the  1982  SIP  guidance 
both  parts  were  to  be  triggered  when  the 
EPA  Administrator  determined  that  a 
SIP  was  inadequate  and  additional 
emission  reductions  were  necessary. 

The  FIP  contingency  process  for  the 
Maricopa  area  is  initially  triggered  by 
any  violation  of  the  CO  national 
ambient  air  quality  standard  (NAAQS) 
occurring  after  December  31, 1991.  In 


the  FIP,  December  31.  1991  was  the  date 
after  which  no  further  violations  of  the 
CO  standard  were  expected  to  occur  in 
the  Maricopa  area.  In  December.  1992, 
the  Phoenix  area  recorded  two 
violations  of  the  CO  standard.  In 
compliance  with  the  FIP  contingency 
procedures.  EPA  recently  published  a 
notice.  58  FR  34547  (June  28, 1993), 
announcing  the  violations  and.  based  on 
air  quality  modeling,  proposing  to  find 
that  the  implementation  plan  is 
inadequate  and  that  additional  control 
measures  are  necessary  to  attain  and 
maintain  the  CO  NAAQS  in  the 
Maricopa  area,  hi  the  same  notice,  EPA 
also  proposed  an  updated  list  of 
highway  projects  subject  to  delay  while 
the  implementation  plan  is  being 
revised. 

B.  1993  State  Implementation  Plan 
Revision 

On  June  23. 1993,  the  State  of  Arizona 
submitted  to  EPA,  as  a  revision  to  the 
Arizona  SIP,  the  Maricopa  Association 
of  Governments  (MAG)  Process  and 
Impact  Documentation  for  Carbon 
Monoxide  Contingency  Measures, 
adopted  by  the  MAG  Regional  Council 
on  February  24, 1993.  This  contingency 
process  sets  out  the  steps  that  MAG  will 
take  to  revise  the  Maricopa  CO  SIP  if  the 
Maricopa  area  fails  to  make  reasonable 
further  progress  (RFP)  or  fails  to  attain 
the  CO  NAAQS. 

The  MAG  process  is  triggered  by  a 
violation  of  the  CO  NAAQS  occurring 
any  time  after  December  31, 1991. 
Within  30  days  of  a  violation,  the  MAG 
Air  Quality  Policy  Team — which  is 
comprised  of  the  Directors  of  the 
Arizona  Department  of  Environmental 
Quality  and  Department  of 
Transportation  (ADOT).  the  Air 
Pollution  Control  Officer  of  Maricopa 
County,  and  the  MAG  Secretary — will 
determine  whether  or  not  the 
monitoring  data  were  affected  by  an 
exceptional  event  and  submit  its 
determination  to  EPA  for  consideration. 
EPA  would  then  have  30  days  to  review 
the  monitoring  data  and  the  MAG  Policy 
Team's  determination  and  make  a 
formal  response.  The  MAG  process  can 
also  be  triggered  through  a  finding  by 
the  EPA  Administrator  that  the 
Maricopa  area  has  failed  to  demonstrate 
RFP.  In  this  case,  the  process  does  not 
include  the  Policy  Team  or  EPA  review 
but  rather  begins  with  the  steps 
necessary  to  revise  the  SIP. 

If  EPA  determines  after  reviewing  the 
monitoring  data  and  the  MAG  Policy 
Team  determination  that  a  violation  has 
occurred  or  that  RFP  has  not  been 
achieved,  MAG  would  within  twelve 
months  take  the  steps  necessary  to 
revise  the  SIP  to  assure  attainment  of 


the  CO  NAAQS.  These  steps  include 
performing  air  quality  modeling  to 
determine  the  additional  emission 
reductions  nece^ry  for  attainment, 
evaluating  control  measures,  holding 
public  hearings,  seeking  commitments 
to  implement  measures  from  the 
appropriate  agencies,  and  submitting  to 
EPA  through  ADEQ  the  revised  SIP.  The 
process  also  requires  MAG  to  evaluate 
and  adopt  new  committed  contingency 
measures  that  will  comply  with  the 
requirements  of  the  Clean  Air  Act  and 
that  will  be  implemented  in  the  event  of 
future  SIP  failures. 

On  June  23. 1993.  the  State  also 
submitted  to  EPA.  as  a  revision  to  the 
Arizona  SIP,  section  1  of  Arizona  House 
Bill  (H.B.)  2129  which  was  passed  by 
the  State  Legislature  and  approved  by 
the  Governor  on  April  22.  1993.  This 
bill  amends  Arizona  Revised  Statutes 
(A.R.S.)  section  41-2122  which  allows 
gasolines  blended  with  at  least  7.3 
percent  ethanol  by  volume  to  exceed  the 
10  psi  wintertime  limit  on  gasoline 
volatility  (measured  as  Reid  Vapor 
Pressure  or  RVP)  by  up  to  1  psi.  A.R.S. 
section  41-2122  was  approved  as  part  of 
the  Arizona  SIP  on  March  9. 1992.  See 
40  CFR  52.120(c)(68)(i)(A)(l).  Section  1 
of  H.B.  2129  eliminates  this  wintertime 
allowance  for  ethanol-blended  gasolines 
if  the  EPA  Administrator  finds  that 
additional  control  measures  are 
necessary  for  attainment  of  the  CO 
NAAQS  in  the  Maricopa  nonattainment 
area,  that  the  area  has  failed  to 
demonstrate  RFP.  or  that  the  area  has 
failed  to  attain  the  NAAQS  for  CO  by 
the  applicable  attainment  date. 
Elimination  of  the  RVP  allowance  for 
ethanol-blended  gasoline  would  require 
all  ethanol-blended  gasoline  sold  in  the 
Maricopa  area  during  the  winter  months 
to  have  a  RVP  of  no  more  than  10  psi. 
It  is  important  to  note  that  Section  l^f 
H.B.  2129  does  not  affect  the 
requirement  that  gasolines  that  are 
blended  with  an  oxygenate  other  than 
ethanol  have  a  RVP  of  no  more  than  10 
psi  during  the  winter  months. 

Section  1  also  allows  the  use  by 
gasoline  manufacturers  and  suppliers  of 
alternative  fuel  control  measures  if  they 
are  first  approved  by  the  Director  of  the 
Arizona  Department  of  Weights  and 
Measures  (ADWM)  in  consultation  with 
the  Director  of  the  ADEQ.  In  order  to 
approve  an  alternative  measure,  the 
Directors  must  determine  that  the 
alternative  would  result  in  equal  or 
greater  emission  reductions  than  a  fuel 
with  a  RVP  of  10  psi  and  a  minimum 
oxvgen  content  of  2.7  percent  by  weight. 

the  amended  A.R.S.  41-222  also 
requires  ADWM.  in  consultation  with 
ADEQ,  to  notify  all  manufacturers  and 
suppliers  of  gasoUne  of  any  change  in 


64532 


Federal  Register  /  Vol.  58.  No.  234  /  Wednesday,  December  8.  1993  /  Proposed  Rules 


the  volatility  requirement.  This  notice 
mustT)e  given  at  least  60  days  prior  to 
the  beginning  of  any  ntandatory 
oxygenate  season.  The  wintertime 
oxygenate  season  begins  September  30 
of  each  year. 

The  1992/93  maiiet  share  of  othanol*- 
blended  gasoline  was  73  percent. 
As.suniing  this  market-share  remains 
con.<«tant,  the  emission  reductions  from 
this  measure,  if  implemented,  are 
estimated  to  be  approximately  4.7 
percent  of  1993  CO  emissions  from  on- 
road  motor  vehicles  and  3.3  percent  of 
total  1993  CO  emissions. 

The  MAG  contingency  process  and 
Section  1  of  H.B.  2129  are  intended  to 
substitute  for  the  federal  contingenc7 
process  for  the  Maricopa  area  contained 
in  the  Arizona  FTP  including  the 
recenriy-proposed  EPA  actions  under 
that  contingency  process.  EPA  is 
proposing,  to  approve  as  a  revision  to 
the  Arizona  CO  implementation  plan, 
the  MAG  contingency  process,  to  give 
limited  approval  to  Section  1  of  H  B. 
2129,  to  withdraw  the  list  of  highway 
projects  subieet  to  delay  that  was 
proposed  on  June  28.  1993  (58  FR 
34547)  and  to  withdraw  the  federal 
contingency  process  for  the  Maricopa 
area.  The  Agency,  however,  is  retaining 
the  attanrment  and  maintenance 
demonstrations  and  the  conformity 
provisions  in  the  FIP  for  the  Maricopa 
and  Pima  CO  nonattainment  areas  as 
well  as  the  contingency  process  for  the 
Pima  CO  nonattainment  area.  It  is  also 
retaining  its  February  11,  1991 
disapproval  of  the  corresponding 
portions  of  the  Arizona  SEP.  See  56  FR 
5458. 

C.  Standard  for  SIP  Approval 

On  receipt  of  a  SIP  submittal,  EPA 
must  first  determine  if  the  submittal  is 
complete  under  CAA  section 
110(k)(l)(B]  and  40  CFR  part  51, 
appendix  V,  "Criteria  for  Determining 
the  Completeness  of  Plan  Submissions." 
A  completeness  review  allows  EPA  to 
determine  if  the  State  has  followed  the 
administrative  requirements  set  out  by 
the  CAA  for  adoption  of  State  rules  for 
incorporation  into  the  SIP  and  if  all  the 
necessary  components  have  been 
included  in  the  submittal  to  allow  EPA 
to  properly  review  and  act  on  the 
substance  of  the  submittal.  EPA  has 
reviewed  the  SIP  submittals  proposed 
for  approval  in  this  notice  and  have 
found  them  complete.  See  the  letter 
from  David  P.  Howekamp,  EPA-Regicn 
9  to  Edward  Z.  Fox,  Arizona  Department 
of  Environmental  Quality,  luiy  26,  1993. 

Once  a  SIP  submittal  is  deemed 
complete,  EPA  must  next  determine  if 
the  submittal  is  approvable  as  a  revision 
to  the  SIP.  EPA's  primary  responsibility 


when  approving  SIP  revisions  is  to 
ensure  that  the  revisions  strengthen  or 
maintain  the  SEP  and  are  consistent  with 
CAA  requirements  and  EPA  pohcy. 
CAA  section  1 1 0(1)  states  that  the 
"Administrator  shall  not  approve  a 
revision  of  a  plan  if  the  revision  would 
interfere  with  any  appHcable 
requirement  concerning  attainment  and 
reasonable  further  progress  *  •  •  or  any 
other  applicable  requirement  of  [the 
Clean  Air]  Act."  Therefore,  before 
approving  any  SIP  revision.  EPA  must 
demonstrate  that  the  revision  will  not: 
(1)  Delay  attainment,  (2)  interfere  with 
reasonable  further  progress  (RFP),  or  (3) 
conflict  with  the  area's  compliance  with 
other  requirements  of  the  Act  as  well  as 
ensure  that  the  SIP  revision  is  consistent 
with  applicable  CAA  requirements  and 
Agency  policy. 

One  test  for  determining  whether  a 
revision  to  an  applicable 
implementation  plan  will  not  delay 
attainment  is  to  determine  if  it  provides 
for  the  equivalent  or  greater  emission 
reductions  than  the  unrevised  plan.  One 
test  for  determining  whether  a  SIP 
revision  will  delay  annual  progress 
towards  attainment  (that  is,  RFP)  is  to 
determine  if  it  provides  for  emission 
reductions  on  the  same  or  fester 
schedule  than  the  unrevised  plan.  For 
today's  proposed  action,  EPA  must 
make  these  two  specific  findings  in 
order  to  substitute  the  State's 
contingency  process  for  the  federal  one. 
The  final  demonstrations  required  for 
approving  changes  to  the  SIP  depend  on 
the  revision  under  consideration.  For 
each  revision,  the  applicable  CAA 
requirements  and  Agency  policies  must 
be  identified  and  the  revision  reviewed 
against  them  to  ensure  compliance. 

For  contingency  measures,  the  CAA 
estabhshes  general  requirements  for 
contingency  measures  in  nonattainment 
areas  in  section  172(c)(9).  In  addition  to 
section  172(c)(9),  the  Clean  Air  Act  also 
establishes  requirements  for 
contingency  measures  in  sections 
182(c)(9)  (for  serious  and  above  ozone 
nonattainment  areas)  and  187(a)(3)  (for 
moderate  CO  areas  with  design  values 
above  12.7  ppa  and  for  serious  CO 
areas).  The  Maricopa  CO  nonattainment 
area  was  classified  on  November  6, 1991 
(56  FR  56694)  as  a  moderale  area  with 
a  design  value  of  12.7  ppm  or  less 
(hereafter  referred  to  as  a  "low  moderate 
area").  For  such  areas,  section  172(c)(9) 
establishes  the  only  requirement  for 
contingency  measures.  Section  172(c)(9) 
requires  implementation  plans  to: 

Provide  for  the  implemeTitation  of  spei  jfic 
measures  to  be  undertaken  if  the  area  fJaiis  to 
make  :-easonab!e  further  progress,  or  to  attain 
the  national  primary  ambient  air  quality 
standdrd  by  the  attaimnent  date  appbcable 


uiKJor  IPar?  Dl  Such  measures  shall  be 
included  in  the  plan  revision  as  confjngenry 
measiues  to  take  effect  in  any  such  case 
without  further  action  by  the  State  or  the 
Administrator. 

EPA  has  provided  its  preliminary 
inferpr^^itipn  of  the  CAA  requirement 
for  contingency  measures  in  the  General 
Preamble  for  the  Implementation  of 
Title  I  of  the  Clean  Air  Act  Amendments 
of  1990,  57  FR  13498,  13510  (for  ozone 
SIPs  in  general),  13520  (for  serious  and 
above  ozone  areas)  and  1353Z  (for  CO 
areas)  (April  16,  1992)  (hereafter,  the 
General  Preamble).  EPA  has  stated  that 
these  new  contingency  requirements 
supersede  those  contained  in  the  1982 
ozone  and  CO  SIP  guidance  under 
which  the  FIP  contingency  process  was 
promulgated.  See  General  Preamble  at 
13511  and  13532. 

For  reasons  discussed  later  in  this 
notice,  EPA  is  not  at  this  time  proposing 
to  approve  the  State  cantingeacy 
measure  as  fully  satisfying  the  CAA 
section  172(c)(9)  requirement  for  such 
measures;  therefore,  a  hirther  discussitm 
of  the  CAA  and  EPA  policy 
requirements  for  contingency  measures 
is  not  provided  here. 

For  control  measures  in  general, 
whether  contingency  measures  or  not. 
EPA  must  assure  that  their  emission 
reductions  are  enforceable  in  order  to 
approve  them  into  the  SIP.  In  addition, 
for  fuel  measures  intended  to  control 
motor  vehicle  eraissiona,  EPA  must 
make  certain  findings  as  required  by 
CAA  section  211(c)(4)  before  it  can 
approve  such  measures  into  the  SIP. 
Section  211(c)(4)  is  discussed  in  detail 
later  in  this  proposal. 

Neither  the  CAA  nor  current  EPA 
policy  requires  contingency  procedures 
(as  distinguished  troia  actual  measures) 
in  SIPs.  As  noted  above,  the  1982  SiP 
guidance  under  which  the  FIP  was 
promulgated,  which  required 
contingency  procedures,  has  been 
superseded.  Approving  contingency 
procedures  into  SIPs,  however,  does  not 
generally  conflict  with  other 
requirements  of  the  CAA  or  EPA  policy. 

n.  EPA  Evaluation  of  SIP  Submittal 

J.  Compliance  With  Clean  Air  Act 
Requirements  and  EPA  Policy 

Section  1  of  H.B.  2l29i8  triggered  by 
an  EPA  finding  that  additional  control 
measures  are  necessary  to  attain  the  CO 
NAAQS  in  the  Maricopa  area.  EPA  has 
recently  completed  air  quahty  modeling 
for  ihe  Maricopa  area  which  indicates 
that  substantial  additional  controls  are 
necessary  to  attain  the  CO  standard  by 
the  CAA  section  186(a)(1)  deadline  of 
December  31. 1995.  This  modeling  was 
discus.sed  in  a  recent  Federal  Register 
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notice.  See  58  FR  34547  ()une  28,  1993). 
Based  on  this  modeling,  EPA  has  made 
the  finding  to  the  State  that  additional 
control  measures  are  necessary.  See 
letter  from  David  P.  Howekamp,  EPA- 
Region  9,  to  John  U.  Hays,  Director,  . 
Arizona  Department  of  Weights  and 
Measures  (ADWM)  and  Edward  Z.  Fox. 
Director,  Arizona  Department  of 
Environmental  Quality  (ADEQ),  July  19, 
1993.  On  July  23.  1993,  ADWM  and 
ADEQ  issued  the  notifications 
concerning  the  change  in  the  volatility 
limit  required  by  Section  1  of  H.B.  2129. 
Under  the  terms  of  Section  1  of  H.B. 
2129.  once  triggered,  the  measure  is  in 
effect  each  subsequent  oxygenate  season 
and  will  no  longer  operate  as  a 
contingency  measure.  Because  this 
measure  will  be  implemented  by  the 
time  EPA  takes  final  action  on  this 
proposal,  the  measure  will  no  longer  be 
a  contingency  measure  under  CAA 
section  172(c)(9)  at  the  time  of  approval 
and  therefore  cannot  be  approved  as 
such  under  that  section.  Thus,  EPA 
need  not  evaluate  it  against  the  CAA 
and  EPA  policy  requirements  for 
contingency  measures  in  order  to 
approve  it  as  part  of  the  Arizona  SIP. 

CAA  section  110(a)(2)(A)  requires 
SIPs  to  include  enforceable  emission 
limitations.  EPA  has  reviewed  the 
measure's  emission  limitation  and  has 
found  that  it  contains  two  elements  that 
potentially  affect  its  enforceability.  The 
first  requires  the  ADWM  Director,  in 
consultation  with  the  ADEQ  Director,  to 
issue  notifications  to  all  gasoline 
suppliers  and  manufacturers  ("the 
regulated  industry")  at  least  60  days 
prior  to  the  beginning  of  each  and  every 
oxygenate  season  in  which  the  1  psi 
allowance  for  ethanol-blended  gasolines 
is  withdrawn.  The  second  element 
requires  the  ADWM  Director,  again  in 
consultation  with  the  ADEQ  Director,  to 
grant  the  use  of  alternative  fuel  control 
measures  if  he  determines  that  the 
alternative  would  result  in  equal  or 
greater  emission  reductions  than  a  fuel 
with  a  RVP  of  10  psi  and  a  minimum 
oxygen  content  of  2.7  percent  by  weight. 

As  discussed  earlier,  once  triggered 
this  contingency  measure  will  be 
implemented  during  the  upcoming 
oxygenate  season  and  in  each  oxygenate 
season  thereafter.  Under  the  language  of 
H.B.  2191,  notification  is  required 
before  each  of  these  oxygenate  seasons. 
It  is  not  clear  whether  failure  to  make 
this  notification  provides  a  defense  to 
the  regulated  industry  if  it  should  sell 
ethanol-blended  gasoline  with  an  RVP 
greater  than  10  psi.  Because  this 
uncertainty  clouds  the  enforceability  of 
this  measure,  EPA  proposes  to  give  this 
measure  only  limited  approval  under 
CAA  sections  110(k)(3)  and  301(a)  as 


strengthening  the  SIP  but  proposes  not 
to  allow  the  State  to  incorporate  the 
measure  into  any  future  attainment  or 
RFP  demonstration  made  under  sections 
172  or  187  until  the  State  either  revises 
the  notification  requirement  or  provides 
clarification  that  failure  to  notify  does 
not  prevent  enforcement  of  the  measure 
during  any  oxygenate  season.  This 
clarification  should  be  through  an 
Arizona  Attorney  General's  opinion 
concluding  that  failure  to  notify  does 
not  affect  the  enforceability  of  the 
emission  limitation  in  H.B.  2129  should 
the  Attorney  General's  Office  be  able  to 
make  that  conclusion.  If  the  State  is  able 
to  provide  such  an  opinion  prior  to  EPA 
taking  final  action.  EPA  proposes  to 
fully  approve  the  measure  for  all 
purposes  under  section  110(k)(3). 

For  the  upcoming  oxygenate  season 
(1993/94  season!  the  State  has  already 
issued  the  reqtiired  notification  and 
therefore  the  measure's  emission 
reductions  will  be  assured  for  the  1993/ 
94  season.  EPA  proposes  to  substitute 
the  measure  for  the  currently-proposed  . 
list  of  highway  projects  subject  to  delay. 
The  equivalency  of  the  potential 
emission  reductions  from  the  measure 
and  from  the  proposed  list  of  highway 
is  discussed  in  the  following  section. 

The  second  element  whim  potentially 
affects  the  enforceability  of  this  measure 
requires  the  ADWM  Director,  in 
consultation  with  the  ADEQ  Director,  to 
approve  alternative  fuel  control 
measures  submitted  by  manufacturers  or 
suppliers  of  gasoline  which  the 
Directors  determine  will  result  in  motor 
vehicle  carbon  monoxide  emission 
reductions  that  equal  or  exceed  the 
reductions  resulting  from  a  fuel  with  a 
RVP  of  10  psi  and  a  minimum  oxygen 
content  of  2.7  percent  by  weight.  In 
making  this  determination,  the  Directors 
must  compare  the  alternative  fuel 
measure  against  the  emission  reduction 
which  would  be  obtained  from  a  fuel 
with  the  maximum  vapor  pressure  of  10 
psi  and  a  minimum  oxygen  content  of 
2.7  percent  by  weight.  While  H.B.  2129 
lays  out  this  explicit  test  for  approving 
alternative  fuel  control  measures,  it  does 
not  prescribe  how  this  test  is  to  be 
performed. 

To  remedy  this  deficiency  and  to 
assure  that  any  alternative  fuel  control 
measure  does  not  lessen  the  overall 
stringency  of  the  basic  requirement,  the 
State  has  developed  a  written  protocol 
and  provided  this  protocol  to  EPA  for 
review.  The  protocol  (which  can  be 
found  in  the  docket  for  this  proposal) 
contains  an  explicit  and  detailed 
calculation  method  for  determining 
equivalency  between  the  alternative  fuel 
control  measure  and  a  fuel  containing 
2.7  percent  oxygen  and  having  a  RVP  of 


10  psi.  This  method  specifies  the  mobile 
source  model  to  be  used  (M0BILE5a  or 
the  latest  available,  approved  EPA 
mobile  source  model)  and  all  model 
inputs  not  related  to  fuel  specifications 
(e.g.,  vehicle  inspection  program 
parameters,  vehicle  fleet  specifications, 
ambient  temperatures,  and  vehicle 
speeds).  The  method  also  pre-qualifies 
as  equivalent  the  use  of  gasolines 
containing  at  minimum  3.5  percent 
ethanol  by  volume  and  an  RVP  of  no 
more  than  11  psi. 

Given  this  protocol,  the  availability  of 
alternative  fuel  control  measures  no 
longer  clouds  the  enforceabihty  of  this 
measure  and  EPA  proposes  to  fully 
approve  this  measuce  under  section 
110(k)(3)  assuming  tl^e  State  corrects  or 
clarifies  the  notification  language. 

As  stated  previously,  neither  the  CAA 
nor  EPA  policy  establishes  a 
requirement  for  contingency  procedures 
in  SIPs.  The  Agency,  however,  will 
require  areas  to  revise  their  SIPs  within 
one  year  of  any  finding  that  triggers 
contingency  measure  implementation. 
(See  General  Preamble  at  57  13511  and 
13532.)  The  MAG  process  requires  the 
submittal  of  a  SIP  revision  within  one 
year  of  a  finding  by  EPA  that  a  violation 
has  occurred  afler  December  31, 1991  or 
that  the  area  has  failed  to  demonstrate 
RFP.  The  MAG  process,  therefore,  is 
consistent  with  EPA's  interpretation  of 
contingency  requirements  under  the 
CAA  with  respect  to  revising  SIPs  after 
findings  which  trigger  contingency 
measures. 

2.  No  Interference  With  RFP  or 
Attainment 

For  today's  proposed  action,  EPA 
must  make  the  findings  that  neither 
attainment  or  progress  toward 
attainment  will  be  delayed  in  order  to 
substitute  the  State's  contingency 
process  and  measure  for  the  federal 
procedures.  One  standard  for 
determining  if  a  revision  to  an 
applicable  implementation  plan  will  not 
delay  annual  progress  towards 
attainment  is  to  determine  if  it  provides 
for  emission  reductions  on  the  same  or 
faster  schedule  than  the  unrevised  plan. 
Likewise,  one  standard  for  determining 
if  a  revision  will  not  delay  attainment  is 
to  determine  if  it  provides  for  the 
equivalent  or  greater  emissions 
reductions  than  the  unrevised  plan. 

The  federal  contingency  process 
(which  was  promulgated  as  part  of  the 
Arizona  FIP  in  February,  1991)  consists 
of  two  elements:  a  procedure  to 
promulgate  measures  to  compensate  for 
unanticipated  emission  reduction 
shortfalls  and  a  list  of  transportation 
projects  that  would  be  delayed  while 
the  additional  measures  are  being 
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premulgpted.  EPA  is  proposing  to 
substitute  tilie  MAG  crmtingency  procsss 
for  the  entire  fioderai  process  for  me 
Maricopa  ares«nd  the  State  contingency 
measure  for  the  currentiy-proposed  list! 
of  highway  projects  potentially  subject 
to  delay.  The  Agency  believes  that  these 
substitutions  will  not  interfere  with 
either  RFP  or  attainment  of  the  CO 
NAAQS  in  the  Mancope  area. 

The  FTP  contingency  process  is 
initially  triggered  by  a  vioIaCion  of  the 
CO  standard  in  the  Maricopa  area  after 
December  31, 1991.  A  violatien  not 
caused  by  an  ratceptianal  event  (as 
defined  by  EPA  gaidellnes)  reqiiires  a 
determination  by  the  Afency  whether 
additional  con&ol  measures  are 
necessary  to  assure  ntaiotenanca  of  the 
CO  standard.  Upon  a  finding  by  the 
Agency  that  adoitionai  measures  are 
necessary,  the  process  to  identify, 
proposa^and  promtrioate  additionai 
measures  as  well  as  the  delay  of 
hi^way  projects  are  triggered.  Under 
the  FTP  coB€ingency  process,  the  Agency 
has  4  to  6  months  from  the  end  of  tihe 
quarter  in  which  the  violation  occurred 
to  make  the  {h)ding  and  then  an 
additional  10  months  from  the  finding 
to  promulgate  alt  additional  measures 
available  to  EPA  that  could  correct  the 
emission  reduction  shortfall  >  This  is- a 
total  of  a  minimum  of  14  to  16  months 
for  the  entire  contingency  process  fh)m 
the  end  of  the  quarter  in  which  the 
violation  occurred. 

The  MAG  eontingeney  process 
requires  the  submittal  of  a  SIP  revision 
within  14  meatbs  of  avioiatiao  of  the 
CO  NAAQS  occurring  after  December 
31, 1991  and  within  12  months  o£a 
finding  by  EPA  that  a  violation  has 
occurred  after  December  31, 1991. 
While  the  MAG  process  is  longer  from 
the  EPA  finding,  the  finding  occurs  at 
an  earlier  date  and  thus  the  overall 
process  from  CO  violation  to  SIP 
revision  is  shorter,  resulting  in  a  faster 
correction  of  any  emission  reduction 
shortfall.  It  should  also  be  noted  that  the 
M.^G  process  is  initiated  from  the  date 
of  the  violation  rather  than  from  the  end 
of  the  quarter  whan  the  violation  occurs 
as  in  the  federal  process  which  makes 
the  MAG  process  even  shorter  than  the 
federal  one  in  many  cases. 

The  MAG  contingency  process  ends 
in  the  submittal,  as  a  SIP  revision,  of  a 
MAG-adopted  plan  containing 
commitments  &om  appropriate  agencies 


>  I>  should  be  noted  dial,  except  for  first  dsadlma 
ftwo  mcntlu  &om  the  end  of  die  quaiter  Id  which 
the  violation  eccuiT«dl.  the  subw^ont  deaohoM 
tor  actions  onder  the  PIP  cootm^gitc^'  prccaM  ma 
b»d  10  the  actual  data  of  the  preceding  action  (aig., 
Sign  a  ficai  oouce  four  moaths  aB.at  puoiicatioK  of 
the  proposal]  rather  than  being  tied  to  the  data  of 
the  vioUtico. 


to  implement  control  measures.  MAG  is 
the  designated  lead  air  (polity  planning 
agency  wr  the  Maricopa  ar<«  out  has  no 
authority  under  either  federal  or 
Arizona  stete-lew  to  independently 
adept  airquahty  control  measures.  In 
order  to  implement  the  air  quality  plans 
that  it  develops,  MAG  must  rely  on  the 
adoption  and' or  impleraentation  of 
measures  by  its  member  jurisdictions 
{the  cities  in  sid  the  County  of 
Maricopa),  appropriate  state  regulatory 
agencies,  and  the  Ariz(Hi»  State 
legislature.  As  written,  the  MAG 
contingency  process  does  not  bind  the 
jurisdictions,  the  state  agencies,  or  the 
State  legislature  to  adopt  all  controls 
necessary  to  attain  the  CO  NAAQS; 
therefore,  the  MAG  process  may  not 
result  in  a  SIP  revision  adequate  to 
assure  atta^ment  of  th*  CO  NAAQS. 
The  federal  conthsgency  piocess. 
however,  does  require  EPA  to  adopt  all 
measures  availiabie  to  the  Agency  which 
could  correct  the  ereisaioD  reduction 
shortfell  that  prevents  attainment 
Becattse  ef  this  difference,  the  MAG 
contingency  process  is  pot»attaHy  not 
equivalent  in  emisiian  reductions  to  the 
federal  procedures. 

EPA,  however,  believes  that  mother 
action  triggered  through  ¥k»  MA& 
process  reuubrces  the  MAG  process 
sufficiently  to  make  it  oquiiwlcnt  in 
emission  reductitHis  to  the  federal 
pnxsdtire.  As  pert  of  the  MAG 
contingency  process,  EPA  is  ebhged  to 
evahnte  and,  if  data  support  it,  to  make 
a  finding  that  the  Maricopa  ama  has 
failed  to  demonstrate  RFP  or  attein  Ae 
CO  NAAQS.  This  finding  is  tantamount 
to  finding  that  the  appheable 
implementation  plan  is  substantially 
inadequate  to  attain  or  mahitain  the 
NAAQS  or  ctwnply  with  the  Act's 
requirement  for  RFP.  Under  CAA 
section  llOOtKS),  upon  making  such  a 
finding,  the  Agency  must  then  require 
the  State  to  revise  its  impleraentation 
plan  as  necessary  to  correct  such 
inadequacies.  (Thisprocess  is  referred 
to  as  a  "SIP  can.")  This  SIP  call  requires 
the  State,  including  its  subordinate 
agencies  and  jurisdictions  (where  they 
are  the  relevant  authority),  to  develop  a 
revision  containing  all  measures 
necessary  to  assure  timely  attainment 
and  RFP.  Thus,  by  invoking  a  SIP  call 
requiring  submission  of  enforceable 
measures,  the  MAG  contingency  process 
becomes  equivalent  to  the  federal 
contingency  procedure. 

Section  110{k}(5)  allows  EPA  to 
provide  the  State  up  to  18  months  to 
revise  its  SIP  firom  the  date  of  the  SIP 
call.  However,  EPA  has  slated  in  its 
General  Preamble  that  once  contingency 
measures  have  been  higgered,  the 
Agency  would  then  give  a  State  only 


one  year  to  submit  a  SIP  revision.  (See 
General  Preamble  at  13532.)  Therefore, 
this  SIP  call  would  not  extend  the  time 
available  to  the  State  to  revise  its  SIP 
beyond  the  12  months  already  alkrtted 
in  the  MAG  contingency  process.^ 

In  comp^ag  the  contingency 
measure  in  Section  1  of  Arizona  H.B. 
2129  to  the  recently-proposed  list  of 
highway  pnqeets  subject  to  delay,  the 
State  measure  is  ctoarfy  preferable  to  the 
PIP  in  both  its  potential  to  reduce 
emissions  and  the  timing  of  those 
emission  reductions.  M.\G's  analysis  of 
the  effect  of  highway  delay  indicates 
that  delay  efa  substantial  number  of 
highway  projects  will  actually  increase 
1995  CO  emissions  by  1.9  percent. 
While  EPA  believes  this  analysis 
probably  overstates  the  effect  ef 
delaying  highway  projects,  the  effect  ef 
highway  project  delay  is  probably  at 
best  neutral-,  in  the  shoct-4rra.  Tkieriiort- 
term  must  be  the  foots  here  because  the 
purpose  of  contingency  measuras  is  to 
providecontinued  progress  teward 
attainment  dimng  tna  year  that  the  SIP 
is  being  revised.  Compared  to  this 
potential  to  increase  emissions  inthe 
short-term  from  dte  daisy  of  highway 
projects,  the  iworal  of  the  1  pei-IFVP 
allowance  for  sthenol-bleBdM  gasellnes 
would  reduce  total  OO  emissions  by  3.  J 
percent  in  1993  immediately  upon 
implementatien  and  by  3.8  in  19S9. 

Finafly,  the  MAC  pracess  deo 
requires  the  evahiatsonaodadepCien  ef 
new  ceaunitted  costiBgency  measures 
to  replace  those  tite<  kaive  been  triggered 
and  imptemented.  These  meesoses  are 
to  comply  with  the  requirements  of  ^e 
Qean  Air  Act  Aosendnients  of  1990  and 
will  take  effect  vrithout  any  fiufher 
action  by  die  Adsnisistratar  of  EPA  or 
by  the  State.  In  addition,  any  future  SIP 
call  issued  by  EPA,  as  a  result  of 
triggering  the  MAG  contingency 
process,  would  require  the  State  to 
adopt  new  contingency  measures  to 
replace  any  triggered  measures.'  lathe 
same  manner  that  the  State  contingency 
measuje  contained  in  H.B.  2129  is  being 
substituted  for  the  currently-propesed 
list  of  highway  projects,  these  future 


'On  August  9.  1993.  baaed  on  tiie  fiBdings 
resulting  from  the  federal  condngancy  proesm,  EPA 
issued  aSiP  call  to  (he State  of  Ariaona  ra^uinog 
the  submitta]  by  July  19,  1994  of  a  revision  laUie 
unplementatian  plan  for  the  Maricapa  CO 
nonattainnif>nt  aree  sufficient  to  ensure  atteinmcmt 
of  the  CO  NAAQS  by  Oeeember  31. 1995. 

)  The  SIP  call  of  August  9. 19B3  did  ziot  indiide 
a  call  ia  thaM  continieiic})  maiimrea  bacatJie  ihe 
CAA  deadUne  (November  IS.  1993]  for  submiltai  of 
section  172(c)(9)  contlngenc;  mmsaiffft  had  nor 
pas*ed.  Howeiee,  slunid  li»SlMB  fail  to  mbmii 
ccntingency  mea«urei  by  that  date,  EPA  wiU  issue 
a  fii'.ding  of  lailure  Ui  submit  the  repaired 
contingoicy  measures,  and  thereby  astabhshing  a 
deadline  fbr  mandatory  imposltlan  of  sancdons 
under  section  179.  . 
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measures  will  provide  substitutes  for 
any  future  list  of  highway  projects  that 
may  have  been  developed  if  the  federal 
contingency  process  remained  in  place. 
Again.  EPA  believes  that  such  measures 
would  be  equivalent  because  the 
contingency  measures  must  be  designed 
to  provide  substantial  emission 
reductions  in  the  short  term  to  be 
approvable,  whereas  highway  project 
delays  could  increase  or  have  no 
measurable  effect  on  emissions  in  the 
short  term. 

The  Agency  believes  that  limited 
approval  of  the  State  contingency 
measure,  full  approval  of  the  MAG 
process,  and  withdrawal  of  the  federal 
contingency  process  and  proposed  list 
of  highway  prefects  potentially  subject 
to  delay  will  not  interfere  with  either 
attainment  or  RFPhecai^se  the  SIP 
revision  either  equals  or  exceeds  the 
federal  process  in  both  the  potential 
emission  reductions  and  the  timing  of 
those  emission  reductions. 

III.  Withdrawal  of  Federal  Process 

Based  on  the  proposed  approval  of  the 
MAG  contingency  process.  EPA  is 
proposing  to  withdraw  the  federal 
contingency  process  for  the  Maricopa 
County  CO  nonattainment  area. 
Specifically,  the  Agency  is  proposing  to 
delete  the  phrase  "After  December  31. 
1991  for  the  Maricopa  CO 
nonattainment  area  or"  fi<om  the 
contingency  provisions  at  56  FR  5470. 
column  2  (February  11,  1991).  This 
deletion  will  leave  the  federal 
contingency  process  in  plaoe  for  the 
Pima  County  CO  nonattainment  area. 
Based  on  the  proposed  limited  approval 
of  section  1  of  H.B.  2129.  the  Agency 
also  proposes  to  withdraw  the  Ust  of 
highway  projects  potentially  subject  to 
delay  that  was  proposed  on  June  28, 
1993  (58  FR  34547). 

EPA  is  proposing  these  actions 
because,  with  its  final  approval  of  the 
State  contingency  process,  the  federal 
process  will  become  unnecessary  for 
attainment  and  maintenance  of  the  CO 
NAAQS  in  the  Maricopa  area.  To  leave 
the  federal  process  in  place  would 
complicate  air  quality  planning  within 
Maricopa  County  and  would  be 
unnecessarily  redundant.  In  addition, 
giving  prefejrance  to  the  State  programs 
is  consistent  with  the  Qean  Air  Act's 
intent  that  states  have  primary 
responsibility  for  the  control  of  air 
pollution  within  their  borders.  See  CAA 
sections  101{aK3)  and  107(a). 

IV.  Finding  Under  Section  211(cM4) 

CAA  section  211(c)(4)(A)  prohibits  a 
state  from  prescribing  or  attempting  to 
enforce  any  control  or  prohibition  on 
any  characteristic  or  component  of  a 


fuel  or  fuel  additive  for  the  purf>oses  of 
motor  vehicle  emission  control, 

(i)  if  the  AdmiDistrator  has  found  that  do 
control  or  prohibition  of  the  characteristic  or 
component  of  a  fuel  or  fuel  additive  under 
[subsection  (cKDI  is  necwsary  and  has 
published  hi«  finding  in  the  Federal  Aegisler, 
or 

(ii)  if  the  Adminialrator  has  prescritied 
under  Isubseotion  2lKc)(I}|  a  control  or 
prohibitiao  applicable  to  such  characteristic 
or  component  of  the  fuel  or  fuel  additive 
unless  ithe)  state  prahibitiDn  or  control  is 
identical  to  the  prohibition  or  control 
prescribed  by  the  Adnrinistrattjr. 

The  Adrainistratof  has  neither  made  a 
finding  that  RVT  limits  for  ethanol- 
blended  fuels  are  not  necessary  nor 
prescribed  a  control  or  prohibition 
related  to  tlie  RVP  levels  of  ethanol- 
blended  hiels  for  the  September  30  to 
March  31  period  in  the  Maricopa  area. 
Under  these  circumstances,  EPA  may 
approve  such  controls  without  making 
the  special  finding  in  section 
211(c)(4)(C)  of  the  Act. 

Even  if  pre-emption  has  occurred, 
however,  EPA  believes  that  it  can  still 
approve  the  provisions  for  limits  on 
gasoline  volatility  in  section  1  of  H.B. 
2129  because  the  Agency  can  make  the 
finding  under  section  211(c)(4)(C).  CAA 
section  211(c)(4)(C)  allows  a  State  to 
prescribe  and  enforce,  for  the  purposes 
of  motor  vehicle  emission  control,  a 
control  or  prohibition  respecting  the  use 
of  a  fuel  or  fuel  additive  only  if  the  Sff 
contains  thecontrol  or  prohibition.  The 
Administrator  may  approve  such 
provisions  into  the  SEP  only  if  he  finds 
that  the  State  control  or  prohibition  is 
necessary  to  achieve  the  relevant 
NAAQS.  The  Administrator  may  find 
that  a  state  control  or  prohibition  is 
necessary  to  achieve  that  standard  if  no 
other  measures  that  would  bring  about 
timely  attainment  exist,  or  if  other 
measures  exist  that  are  technically 
possible  to  implement,  but  are 
unreasonable  or  impracticable.  The 
Administrator  may  make  a  finding  of 
necessity  even  if  the  implementation 
plan  for  the  area  does  not  contain  an 
approved  demonstration  of  timely 
attainment. 

EPA  is  proposing  limited  approval  of 
a  revision  to  the  wintertime  RVP  limit 
for  the  Maricopa  area.  This  revision 
constitutes  a  "control  or  prohibition 
respecting  the  use  of  a  fuel  or  fuel 
additive"  under  section  211(cK4).  A 
limited  approval  under  CAA  sections 
110(k)(3)  and  301(a)  incorporates  the 
measure  into  the  Arizona  SIP  but 
prevents  the  State  from  assuming 
emission  reductions  from  this  measure 
in  any  formal  attainment  or  RFP 
demonstration  intended  to  comply  with 
CAA  sections  172  and  187.  EPA  is 


proposing  a  limited  approval  because 
the  notification  requirement  in  Section 
1  of  H.B.  2129  diay  affect  the 
enforceability  of  the  measure's  full 
emission  reductions  in  oxygenate 
season  beyond  the  1993/94  season. 
However,  EPA  expects  that  the  State 
will  exercise  its  duties  and  authorities 
under  Section  1  of  H.B  2193  and  that 
this  measure  will  result  in  emission 
reductigns  which  contritwte  to 
attainment  of  the  CO  NAAQS  in  the 
Maricopa  area  even  if  those  emission 
reductions  currently  cannot  be  formally 
incorporated  into  an  attainment 
demonstration.  The  formal 
incorporation  of  thq  measure  into  an 
attainment  demonstr|*ion  is  not 
necessary  for  a  finding  under  section 
211(d)(4)(C)  because  the  section 
explicitly  states  that  there  need  not  be 
an  approved  demonstration  of  timely 
attainment  for  the  Administrator  to 
make  the  finding  that  a  fuel  measure  is 
necessary  for  altainraent. 

EPA  believes  that  fuel  control 
measures  will  be  necessary  parts  of  any 
CO  attainment  demtxistration  for  the 
Maricopa  area.  The  Maricopa  area  is 
classified  as  a  moderate  area.  L.ider  the 
Clean  Air  Act,  moderate  areas  must 
demonstrate  attainment  of  the  CO 
NAAQS  by  December  31,  1995.  This 
deadline  is  little  more  than  2  years  away 
and,  based  on  air  quality  modeling 
performed  by  both  EPA  and  the 
Maricopa  Association  of  Governments, 
the  Maricopa  area  is  facing  a  substantial 
shortfall  in  emission  reductions  needed 
for  attainment  by  this  deadline. 

Carbon  monoxide  is  primarily  related 
to  the  use  of  on-road  motor  vehicles.* 
Controls  for  on-road  motor  vehicles 
generally  fall  into  one  of  five  basic 
categories:  motor  vehicle  emission 
controls  (i.e.,  tailpipe  controls),  vehicle 
inspection  and  maintenance  programs 
(I/M),  transportation  control  measures 
(TCMs),  fuel  reformulations,  and  vehicle 
use  prohibitions.  Tailpipe  controls 
require  vehicle  fleet  turnover  to  achieve 
substantial  emission  reductions  and 
thus  would  have  limited  value  between 
now  and  the  Maricopa  area's  CAA- 
mandated  attainment  date  of  December 
31. 1995.  TCMs  often  have  long  lead 
times  before  they  can  be  implemented 
and  are  unlikely  to  produce  emission 
reductions  by  themselves  large  enough 
to  allow  for  attainment  in  Maricopa. 
Finally,  vehicle  use  prohibitions  (e.g.. 


*  While  only  71  percent  of  the  Maricopa  CO 
inventory  is  fran  oo-toad  motor  vebiclet.  the  other 
sources  of  CO — autraft.  locomolivet.  small  utility 
engines  (laa*rnmo«i«n,chaiQSMiirs,  etc.).  loduslnal 
sources,  and  fireplaces    are  even  less  amenable  to 
rapidly-implemented  coBtrols. 


64536         Federal  Register  /  Vol.  58.  No.  234  /  Wednesday.  December  8.  1993  /  Proposed  Rules 


no  dr^e  days)  are  clearly  unreasonable 
and  impracticable. 

Only  fuel  measures  and  vehicle  1/M 
programs  ar£  likely  to  produce 
substantial  emission  reductions  in  the 
Maricopa  area  before  the  attainment 
deadline  of  late  1995.  EPA  evaluated  th* 
impact  of  further  enhancements  to  the 
Arizona  I/M  program  on  future  ambient 
CO  concentrations  in  the  Maricopa 
area.^  This  evaluation  indicated  that  1/ 
M  program  enhancements  equivalent  to 
EPA's  enhanced  I/M  regulation  alone 
would  still  leave  CO  levels  in  the 
Maricopa  area  substantially  above  the 
standard  in  late  1995.  Thus,  EPA 
believes  at  this  time  that  fuel  measures, 
such  as  the  one  contained  in  Section  1 
of  H.B.  2129.  will  be  necessarily  in 
order  to  attain  the  CO  standard  in  the 
Maricopa  area  by  the  required  CAA 
date. 

EPA,  therefore,  proposes  to  find  that 
fuel  measures — such  as  the  elimination 
of  the  RVT  allowance  for  ethanol- 
blended  gasolines — are  necessary  to 
achieve  the  CO  national  ambient  air 
quality  standard  and  no  other  measures 
exist  that  by  themselves  would  bring 
about  timely  attainment  that  are 
technically  possible  to  implement  in  the 
timeframe  necessary,  and  that  are  not 
unreesonable  or  impracticable. 

V.  Regulatory  Requirements 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

Limited  approvals  under  sections 
110(k)(3}  and  301(a)  do  not  create  any 
new  requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the  federal 
SlF-approval  does  not  impose  any  new 
requirements,  I  certify  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  federal-state  relationship 
under  the  CAA.  preparation  of  a 
regulatory  flexibility  analysis  would 
constitute  federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 


>  See  Systems  Applications  International,  Air 
Quality  Modeling  of  Carbon  Monoxide 
Concentrations  in  Support  of  the  Federal 
Implementation  Plan  fbr  Phoenix,  Arizona.  Draft 
Final  Report,  April  30, 1993. 


Union  Electric  Co.  v.  U.S.  E.PA..  427 
U.S.  246.  256-66  (S.Ct.  1976);  42  U.S.C. 
7410  (a)  (2). 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19,  1989  (54  FR  2214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  (0MB)  waived 
Table  2  and  Table  3  SIP  revisions  (54  FR 
2222)  fi-om  the  requirements  of  section 
3  of  Executive  Order  12291  for  a  period 
of  two  years.  EPA  has  submitted  a 
request  for  a  permanent  waiver  for  Table 
2  and  Table  3  SIP  revisions.  OMB  has 
agreed  to  continue  the  temporary  waiver 
until  such  time  as  it  rules  on  EPA's 
request.  This  request  continues  in  effect 
under  Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  30, 1993. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Carbon  monoxide. 
Intergovernmental  relations. 

Authority:  42  U.S.C.  7401-7671q 
Da'ed.  November  22. 1993. 
Felicia  Marcus, 

Fegional  Administrator. 

|FR  Doc.  93-29892  Filed  12-7-93;  845  am) 
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40  CFR  Part  180 

[PP  2E4094/P572;  FRL-4743-7] 

RIN  No.  2070-AC18 

Pesticide  Tolerance  for  Metsulfuron 
Methyl 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  that 
a  tolerance  be  established  for  the 
combined  residues  of  the  herbicide 
metsulfuron  methyl  and  its  metabolite 
in  or  on  the  raw  agricultural  commodity 
sugarcane.  The  proposed  regulation  to 
establish  a  maximum  permissible  level 
for  residues  of  the  herbicide  in  or  on  the 
commodity  was  requested  in  a  petition 
submitted  by  the  Interregional  Research 
Project  No.  4  (IR-4). 
DATES:  Comments,  identified  by  the 
document  control  number  (PP  2E4094/ 
P5721,  must  be  received  on  or  before 
January  7, 1994. 

ADDRESSES:  By  mail,  submit  wrritten 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 


Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132.  CM  #2.  1921 
Jefferson  Davis  Hwy..  Arlington.  VA 
22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  ^rt  o*f  that  information  as 
■'Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Hoyt  L.  Jamerson.  Emergency 
Response  and  Minor  Use  Section 
(7505W),  Registration  Division. 
Environmental  Protection  Agency.  401 
M  St..  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Sixth  Floor,  Crystal  Station  #1,  2800 
Jefferson  Davis  Hwy.,  Arlington,  VA 
22202,  (703)-308-8783. 
SUPPLEMENTARY  INFORMATION:  The 
Interregional  Research  Project  No.  4  (IR- 
4),  New  Jersey  Agricultural  Experiment 
Station,  P.O.  Box  231,  Rutgers 
University.  New  Brunswick.  NJ  08903. 
has  submitted  pesticide  petition  2E4094 
to  EPA  on  behalf  of  the  Agricu-ltural 
Experiment  Station  of  Hawaii.  This 
petition  requested  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U.S.C.  346a(e)). 
propose  the  establishment  of  a  tolerance 
for  residues  of  metsulfuron  methyl 
(methyl  2-ll[l(4-methoxy-6-methyl-l. 3.5- 
triazin-2-yl)aminol  carbonyljamino] 
sulfonyl]  benzoate)  and  its  metabolite 
methyl  2-[[l[(4-methoxy-6-methyl-l,3,5- 
triazin-2- 

yl)amino]carbonyl]aminolsulfonyll-4- 
hydroxybenzoate  in  or  on  the  raw 
agricultural  commodity  sugarcane  at 
0.05  part  per  million  (ppm). 

The  data  submitted  in  the  petition 
and  other  relevant  material  have  been 
evaluated.  The  toxicological  data 
considered  in  Support  of  the  proposed 
tolerance  include: 

1.  A  1-year  feeding  study  in  dogs  fed 
diets  containing  0,  50,  500,  or  5,000 
ppm  with  a  no-observed-effect  level 
(NOEL)  of  50  ppm  (equivalent  to  1.25 
milligrams  (mg)/kilogram  (kg)/day) 
based  on  decreased  serum  LDH  at  the 
500-ppm  dose  level. 
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2.  A  2-year  fceding^carcinogenicity 
study  in  rrts  fed  diets  containing  0, 5, 
25,  500,  or  5,000  ppm  with  a  NOEL  few 
systemic  effects  of  500  ppm  (equivalent 
to  25  mg/kg/day)  based  on  decreased 
body  weight  et  the  5,000-ppm  dose 
level.  No  carcinogenic  effects  were 
observed  under  the  conditions  of  the 
study. 

3.  An  18-month  carcinogenicity  study 
in  mice  fed  diets  containing  0,  5,  25, 
500,  or  5,000  ppm  (equivalent  to  0, 0.75, 
3.75,  75,  or  750  mk/kg/day)  with  no 
carcinogenic  effects  observed  under  the 
conditions  of  the  study. 

4.  A  two-generation  reproduction 
study  in  rats  fed  diets  containing  0,  25. 
500  or  5.000  ppm  (equivalent  to  0, 1.25. 
25.  or  250  mg/kg/day)  with  no 
reproductive  or  fetotoxic  effects 
observed  under  the  conditions  of  the 
study.  A  maternal  NOEL  for  systemic 
effects  is  established  at  500  ppm  based 
on  decreased  weight  gain  at  the  highest 
dose  tested. 

5.  A  developmental  toxicity  study  in 
rats  given  gavage  doses  of  0,  40,  250, 
and  1,000  mgAkg/day  with  no 
developmental  or  fetal  toxicity  observed 
under  the  conditions  of  the  study. 

6.  A  developmental  toxicity  study  in 
rabbits  given  gavage  doses  of  0,  25, 100. 
300,  or  700  mg/kg/day  with  no 
developmental  or  fetal  toxicity  observed 
under  the  conditions  of  the  study,  A 
maternal  UOEL  was  established  at  25 
mg/kg/day  based  on  decreased  body 
weight  and  death. 

7.  Metsulfuron  noethyi  did  not  induce 
gene  mutation  in  bacteria  ceils  (Ames 
test).  The  tiemical  did  cause 
chromosomal  aberrations  in  Chinese 
hamster  chromosomes,  wdth  and 
without  activation,  but  was  negative  for 
chromosomal  aberrations  in  a  mouse 
micronucleus  assay.  Metsulfuron 
methyl  tested  negative  for  genotoxic 
effects  in  an  unscheduled  DNA  ' 
sj-nthesis  assay  (rat). 

8.  A  metabolism  study  in  rats 
demonstrates  that  metsulfuron  methyl  is 
rapidly  exoeted  in  urine,  primarily  as 
the  parent  compound. 

A  reference  dose  (Rfl))  of  0.25  mg/kg/ 
day  is  established  for  metsulfuron 
methyl  based  on  the  NOEL  of  25  mg/Tcg/ 
day  from  the  2-year  feeding  study  in  rats 
and  a  100-fold  uncertainty  factor.  Tlie 
theoretical  maximum  residue  ~ 
contribution  (TMRC)  from  published 
tolerances  utilizes  0.3  percent  of  the  RfD 
for  the  general  U.S.  population.  The 
proposed  tise  on  sugarcane  would 
utilize  an  additional  0.01  percent  of  Ae 
Rffl.  The  IfJfSC  for  the  subpopulation 
most  highly  exposed,  nomrarsing 
infants  (less  than  1-year  old),  titinzes  1.5 
percent  of  the  RfD  based  on  published 


and  proposed  uses  of  metsulfuron 
methyl. 

The  nature  of  the  residue  in  sugarcane 
is  adequately  understood,  and  an 
adequate  analytical  method,  liquid 
chromatography,  is  availeMe  for 
enforcemeirt  purposes.  An  analytical 
method  for  enforcing  this  tolerance  has 
been  published  in  the  Pestidde 
Analytical  Manual  (PAM),  Vol.  11. 
Established  tolerances  are  adequate  to 
cover  secondary  residues  resulting  from 
the  use  of  sugarcane  and  sugarcane 
byproducts  as  livestock  feed 
commodities.  There  are  presently  no 
actions  pending  against  the  continued 
registration  of  ^is  chemical. 

Based  oa  the  above  information 
considered  by  the  Agency  the  tolerance 
established  by  amending  40  CFR 
180.428  would  protect  the  public 
healdi.  Therefore,  it  is  proposed  that  the 
tolerance  be  established  as  set  forth 
below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register  that  this  rulemaking 
proposal  be  referred  to  an  Advisory 
Committee  in  accordance  with  section 
408(e)  of  the  Federal  Food,  I>ug,  and 
Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number,  (PP  2E4094/P572).  All 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch,  at  the  address  given  above  from 
8  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays. 

Under  Executive  Order  12656  (58  FR 
51735,  October  4, 1993),  the  Agency 
must  determine  whether  the  r^ulatory 
action  is  "significant"  and  therefore 
subject  to  all  the  requirements  of  the 
Executive  Order  (i.e.  Regulatory  Impact 
Analysis,  reveiw  by  the  CMfice  of 
Management  and  Budg^  (OMB)).  Under 
section  3(f),  the  wder  defines 
"significant"  as  those  actions  likely  to 
lead  to  a  rule  (1)  having  an  annual  effect 
on  the  economy  of  $100  million  or 
more,  or  advCTsely  and  materially 
affecting  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  piMic  heallfa  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities  (alsol:flio%vn  as 
"economically  significant '^,  (2)  creating 
serious  inconsistency  or  otherwise 
interfering  with  an  action  taken  or 


planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlements,  grants,  user 
fees,  or  loan  programs;  or  (4)  raising 
novel  legal  or  policy  issues  arising  out 
of  legal  mandates,  the  President's 
priorities,  or  the  prii>ciples  set  forth  in 
this  Executive  Order. 

Pursuant  to  the  terms  of  this 
Executive  Order,  EPA  has  determined 
that  this  rule  is  not  "significant"  and  is 
therefore  not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  &at.  1164. 5  U.SXl  601-612), 
the  Administrator  has  determined  that 
regulations  establi&Log  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  oat  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Roister  of  May  4. 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  ISO 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultiu-al  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  November  24, 1993. 

Stephen  L  lohnson. 

Acting  Director.  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  180— (AMENfDEDl 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  VS.C.  346a  and  371. 

2.  In  §  180.428.  paragraph  (a)  table  is 
amended  by  adding  and  alphabetically 
inserting  the  raw  agricultural 
commodity  sugarcane,  to  read  as 
follows: 

§  1 80.428    Metsulfuron  methyl;  tolerances 
for  residues. 

(a)  *  *  * 


Commodfty 


Parts  per 
million 


Sugaicana 


0.05 


(FR  Doc.  93-2d631  Filed  12-7-«3;  8:45  am] 
BtLUNGCOBE< 
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[OPP-300314;  FRL-4744-5] 
40  CFR  Part  180 

Arthropod  Pheromones;  Tolerance 
Exemption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  that 
an  exemption  from  the  requirement  of  a 
tolerance  be  established  for  residues  of 
arthropod  pheromones  resulting  from 
the  use  of  these  substances  in  sohd 
matrix  dispensers  with  an  annual 
appUcation  limitation  of  150  grams 
active  ingredient  per  acre  (gm  ai/acre) 
for  pest  control  in  or  on  all  raw 
agricultural  commodities  (RAC).  This 
regulation  is  proposed  by  EPA  at  its 
own  initiative. 

DATES:  Comments  identified  by  the 
docket  number  (OPP-300314]  must  be 
received  on  or  before  January  7, 1994. 
ADDRESSES:  Submit  written  comments 
by  mail  to:  Public  Response  and 
Program  Resources  Branch.  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  U.S.  Environmental 
Protection  Agency.  401  M  St..  SW., 
Washington.  DC  20460.  In  person,  bring 
comments  to:  Public  Docket,  Rm.  1132, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Highway.  Arlington.  VA  22202. 
Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
will  be  included  in  the  pubUc  docket  by 
EPA  without  prior  notice.  The  pubUc 
docket  is  available  for  public  inspection 
in  Rm.  1128  at  the  above  address,  from 
8  a.m.  to  4  p.m..  Monday  through 
Friday,  excluding  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Phil  Hutton,  Product  Manager 
(PM-18).  Registration  Division  (7505C) 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Rm.  213,  CM  «2, 1921  Jefferson  Davis 
Highway,  Arlington.  VA  22202,  (703) 
305-7690. 

SUPPLEMENTARY  INFORMATION:  EPA 
proposes  to  amend  40  CFR  part  180  by 
estabhshing  an  exemption  from  the 
requirement  of  a  tolerance  for  all 
aruropod  pheromones  used  in  solid 


matrix  dispensers  at  rates  less  than  or 
equal  to  150  grams  active  ingredient 
(ai)/acre/year. 

A  pheromone  is  defined  by  EPA  as  a 
compound  produced  by  an  arthropod 

■-that  modifies  the  behavior  of  other  

individuals  of  the  same  species  (40  CFR 
152.25(b)(1)).  EPA  has  examined  the 
data  related  to  human  health  submitted 
for  the  approximately  30  arthropod 
pheromones  registered  to  date  as 
biochemical  pesticides  as  well  as 
available  published  toxicology  studies 
on  this  class  of  compounds.  The 
mammalian  toxicology  for  these 
registered  arthropod  pheromones 
indicates  no  acute  toxicity  for  the  oral 
route  of  exposure  (toxicity  category  IV  = 
nontoxic).  The  compounds  tested  were 
shown  not  to  be  mutagens  via  the  Ames 
Salmonella  test. 

Since  registration  of  approximately  30 
arthropod  pheromones  as  active 
ingredients,  the  Agency  has  received  no 
additional  factual  information  regarding 
unreasonable  adverse  effects  on  human 
health  or  the  environment  relating  to 
use  of  these  pesticides.  In  addition  the 
Agency  is  unaware  of  any  adverse 
health  or  environmental  effects  resulting 
from  pheromones  when  used  in  traps. 

To  date  the  Agency  has  not  requested 
residue  analyses  for  these  compounds 
due  to  their  low  mammalian  toxicity 
and  use  rates,,  which  are  generally  below 
the  20  gm  ai/acre  limit  triggering  food 
residue  analysis  (40  CFR  158.690(b)).  In 
addition,  the  low  probability  of 
redeposition  of  the  pesticide  onto  the 
plant  after  volatilization  would  predict 
that  food  or  feed  residues  are  not 
detectable  at  these  use  rates.  There  is 
published  information  for  residue 
analysis  of  pheromones  applied  at  129 
to  141  gm  ai/acre  which  reported  that 
residues  were  not  detectable  in 
harvested  fruit  using  techniques  with  a 
detection  Umit  of  2  to  5  parts  per  billion 
(Refs.  1  and  2).  The  Agency  therefore 
believes  that  an  upper  limit  of  150 
grams  ai/acre/year  for  pheromones  in 
dispensers  should  result  in  no 
detectable  residues  in  or  on  foods  or 
feed.  Broadcast  methods  of  application 
are  not  included  in  this  exemption 
because  the  Agency  does  not  have 
sufficient  information  on  the  levels  of 
exposure  from  pheromones  which  are 
broadcast. 

EPA  has  determined  that,  when  used 
in  accordance  with  good  agricultural 
practices,  a  tolerance  is  not  necessary  to 
protect  the  public  health  due  to  low 
toxicity  and  negligible  to  non-existent 
food  residues  expected  from  the  use  of 
these  volatile  pheromones  in  solid 
matrices.  Solid  matrix  dispensers,  as 
defined  in  this  notice,  include,  but  are 
not  limited  to:  Rubber  septa  dispensers, 


trilaminate  sheets,  tapes,  tags,  wafers, 
macrocapillary  devices,  such  as  long 
tubes  or  fibers,  twist  ties,  or  protected 
ropes  which  are  placed  by  hand  in  the 
field  and  are  of  such  size  and 
constructiop  that  they  are  readily 
recognized!  Formulations  not  included 
in  this  exemption  are:  Liquid  flowables, 
microcapsules,  microcapillary  straws; 
granular  powder,  flakes,  or  confetti 
formulations  which  are  sprayed  or 
broadcast  over  the  crop  area;  and 
cigarette  filters  or  unprotected  ropes 
which  generally  contain  the  active 
ingredient  on  the  outer  surface  of  the 
unit.  These  smaller  sized  formulations 
are  not  exempt  because  they  may  be  of 
a  size  and  shape  readily  consumed  by 
birds  and  other  wildlife.  A  generic 
exemption  for  this  low-risk,  low- 
exposure  group  of  substances  will 
faciUtate  the  use  of  semiochemicals  as 
alternatives  to  conventional  synthetic 
pesticides.  Therefore.  EPA  proposes  that 
an  exemption  from  the  requirement  of  a 
tolerance  be  established  as  set  forth 
below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide  under  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  Usted 
herein,  may  request  within  30  days  after 
the  publication  of  this  document  in  the 
Federal  Register  that  this  rulemaking 
proposal  be  referred  to  an  Advisory 
Committee  in  accordance  with  section 
408(e)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (FFDCA). 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  Indicating  the  document 
control  number.  [OPP-3003141.  All 
written  comments  filed  in  response  to 
this  petition  will  be  avtiilable  in  the 
Public  Response  and  Program  Resources 
Branch  at  the  above  address  from  8  a.m. 
to  4  p.m.,  Monday  through  Friday, 
except  legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirement  of  review  pursuant  to 
Executive  Order  12866. 

Pursuant  to  the  requirements  of  the 
Regulatory  FlexibiUty  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  pn  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 


Federal  Register  /  Vol.  58,  No.  234  /  Wednesday.  December  8.  1993  /  Proposed  Rules 


64539 


References 

(1)  Spittler.  T.  D.;  Leichtweis.  H.  C; 
Dennehy.  T.  J.  (1988)  Biorational 
Control  of  Crop  Pests  by  Mating 
Disruption:  Residue  Analyses  of  Z-9- 
Dodecen-1-yl  Acetate  and  Z-11- 
Tetradecen-l-yl  Acetate  in  Grapes.  In: 
Biotechnology  for  Crop  Protection,  P. 
Hedin.  J.  J.  Menn  and  R.  Hollingworth 
(eds),  ACS  Symposium  Series.  379:430- 
436. 

(2)  Spittler.  T.  D.;  Leichtweis,  H.  C;    . 
Kirsch,  P.  (1992)  Exposure.  Fate  and 
Potential  Residues  in  Food  of  Applied 
Lepidopteran  Pheromones.  In:  Insect 
Pheromones  and  Other  Behaviour- 
Modifying  Chemicals:  Application  and 
Regulation,  R.  L.  Ridgway.  M.  Inscoe 
and  H.  Am  (eds).  BCPC  Monograph  No. 
51,  pp.  93-108. 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  November  17, 1993. 
Stephen  L.  Johnson, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  180— (AMENDED! 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  By  adding  new  §  180.1124  to 
subpart  D  to  read  as  follows: 

§  1 80.11 24  Arthropod  pheromones; 
exemption  from  the  requirement  of  • 
tolerance. 

-A^rthropod  pheromones.  as  described 
in  152.25(b)  of  this  chapter,  when  used 
in  solid  matrix  dispensers  are  exempt 
from  the  requirement  of  a  tolerance  in 
or  on  all  raw  agricultural  commodities 
when  applied  to  growing  crops  only  at 
a  rate  not  to  exceed  150  grams  active 
ingredient/acre/year  in  accordance  with 
good  agricultural  practices. 

IFR  D<U.  93-29829  Filed  12-7-93.  8;45  am) 
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40  CPR  Part  300 

IFRL-481 1-8] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  List 

AGENCY:  Environmental  Protection 
Agency. 


ACTION:  Notice  of  intent  to  delete  the 
Ringwood  Mines/Landfill  Site  bom  the 
National  Priorities  List:  Request  for 
comments. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  Region  II  announces  its 
intent  to  delete  the  Ringwood  Mines/ 
Landfill  Site  (Site)  from  the  National 
Priorities  List  (NPL)  and  requests  public 
comments  on  this  action.  The  NPL 
constitutes  appendix  B  of  40  CFR  part 
300  which  is  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  which  EPA 
promulgated  pursuant  to  section  105  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA).  as  amended.  EPA  and 
the  State  of  New  Jersey  have  determined 
that  no  further  cleanup  by  responsible 
parties  is  appropriate  under  CERCLA. 
Moreover,  EPA  and  the  State  have 
determined  that  CERCLA  activities 
conducted  at  the  Site  to  date  have  been 
protective  of  public  health,  welfare,  and 
the  environment. 

DATES:  Comments  concerning  this  Site 
may  be  submitted  until  January  7. 1994. 
ADDRESSES:  Comments  may  be  mailed 
to:  George  Pavlou.  Acting  Director, 
Emergency  and  Remedial  Response 
Division,  U.S.  Environmental  Protection 
Agency,  Region  11.  26  Federal  Plaza,  rm. 
737,  New  York.  New  York.  10278. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Lance  R.  Richman,  P.G.,  Remedial 
Project  Manager,  U.S.  Environmental 
Protection  Agency.  Region  II,  26  Federal 
Plaza,  rm.  13100.  New  York.  New  York 
10278,  (212)  264-6695. 

Comprehensive  information  on  this 
Site  is  available  through  the  EPA  Region 
II  public  docket,  which  is  located  at 
EPA's  Region  II  office  and  is  available 
for  viewing,  by  appointment  only,  from 
9  a.m.  to  5  p.m.,  Monday  through 
Friday,  excluding  holidays.  Requests  for 
appointments  to  view  this  information 
in  the  Regional  public  docket  should  be 
directed  to  Mr.  Lance  R.  Richman,  P.G. 

Background  information  from  the 
Regional  public  docket  is  also  available 
for  viewing  at  the  Site's  Administrative 
Record  depository  located  at:  Ringwood 
Librar}'.  145  Skylands  Road,  Ringwood. 
New  Jersey  07456,  (201)  962-6256. 
SUPPLEMENTARY  INFORMATION: 
Table  of  Contents 

I.  Introduction 

II.  NPL  Deletion  Criteria 

III.  Deletion  Procedures 

IV.  Basis  for  Intended  Site  Deletions 

I.  Introduction 

The  Environmental  Protection  Agency 
(EPA)  Region  II  announces  its  intent  to 
delete  the  Ringwood  Mines/Landfill  Site 


(Site)  from  the  National  Priorities  List 
(NPL)  and  requests  public  comment  on 
this  action.  The  ^PL  constitutes 
appendix  B  to  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  which  EPA 
promulgated  pursuant  to  section  105  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA),  as  amended.  EPA 
identifies  sites  that  appear  to  present  a 
significant  risk  to  public  health,  welfare, 
or  the  environment  and  maintains  the 
NPL  as  the  list  of  those  sites.  Sites  on 
the  NPL  may  be  the  subject  of  remedial 
actions  financed  by  the  Hazardous 
Substances  Superfund  Response  Trust 
Fund  (Fund).  Pursuant  to  §  300.425(e)(3) 
of  the  NCP.  any  site  dirteted  from  the 
NPL  remains  eligible  for  Fund-financed 
remedial  actions  if  conditions  at  the  Site 
warrant  such  action. 

EPA  will  accept  comments 
concerning  this  Site  for  thirty  (30)  days 
after  publication  of  this  notice  in  the 
Federal  Register. 
^     Section  II  of  this  notice  explains  the 
criteria  for  deleting  sites  from  the  NPL. 
Section  III  discusses  procedures  that 
EPA  is  using  for  this  action.  Section  IV 
discusses  how  the  Site  meets  the 
deletion  criteria. 

II.  NPL  Deletion  Criteria 

The  NCP  establishes  the  criteria  the 
Agency  uses  to  delete  sites  from  the 
NPL.  In  accordance  with  40  CFR 
300.425(e).  sites  may  be  deleted  from 
the  NPL  where  no  further  response  is 
appropriate.  In  making  this 
determination,  EPA  will  consider 
whether  any  of  the  criteria  have  been 
met: 

(i)  EPA,  in  consultation  with  the 
State,  has  determined  that  responsible 
or  other  parties  have  implemented  all 
appropriate  response  actions  required; 
or 

(ii)  All  appropriate  Fund-financed 
responses  under  CERCLA  have  been 
implemented  and  EPA,  in  consultation 
with  the  State,  has  determined  that  no 
further  cleanup  by  responsible  parties  is 
appropriate;  or 

(iii)  Based  on  a  remedial 
investigation,  EPA,  in  consultation  with 
the  State,  has  determined  that  the 
release  poses  no  significant  threat  to 
public  health  or  the  environment  and. 
therefore,  taking  of  remedial  measures  is 
not  appropriate. 

III.  Deletion  Procedures 

The  NCP  provides  that  EPA  shall  not 
delete  a  site  from  the  NPL  until  the  state 
in  which  the  release  was  located  has 
concurred,  and  the  public  has  been 
afforded  an  opportunity  to  comment  on 
the  proposed  deletion.  Deletion  of  a  site 
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from  the  NPL  does  not  affiect  responsible 
parlxriiability  or  impede  Agency  efforts 
to  recover  costs  associated  with 
response  efforts.  The  NPL  is  designed 
primarily  fdt  informational  purposes 
and  to  assist  Agency  management. 

EPA  Region  II  will  accept  and  », 

evaluate  public  comments  before 
making  a  final  decision  to  delete.  The 
Agency  believes  that  deletion 
V   procedures  should  focus  on  notice  and 
comment  at  the  local  level.  Comments 
from  the  local  community  may  be  most 
pertinent  to  deletion  decisions.  The 
following  procedures  were  used  for  the 
intended  deletion  of  the  Site: 

1.  On  September  29, 1988.  EPA 
Region  II  executed  a  Record  of  Decision 
(ROD)  which  states  that  there  is  no 
identifiable  ground-wa(«r  contaminant 
plume  at  the  Site,  and  contamination  is 
not  entering  the  surface  waters  which 
drain  the  Site.  However,  a  long-term 
ground-water  and  surface-water 
monitoring  program  was  initiated  as 
described  in  the  ROD.  The  State 
concurred  with  the  ROD. 

2.  EPA  Region  II  has  subsequently 
recommended  deletion  of  the  Site,  the 
State  of  New  Jersey,  in  its  tetter  of  July 
23. 1993.  has  concurred  %«th  this 
recommendation.  EPA  Region  D  has 
made  all  relevant  documents  available 
in  the  Regional  office  and  local  site 
information  repository. 

3.  Concurrent  with  this  National 
Notice  of  Intent  to  Delete,  a  local  notice 
has  been  published  in  local  newspapers 
and  has  been  distributed  to  appropriate 
federal,  state  and  local  officials,  and 
other  interested  parties.  This  local 
comment  announces  a  thirty  (30)  day 
public  comment  period  on  the  deletion. 

The  comments  received  during  the 
comment  period  will  be  evaluated 
bt^fore  any  final  decision  is  made.  EPA 
Region  II  will  prepare  a  Responsiveness 
Summary  which  will  address  the 
comments  received  during  the  public 
comment  period. 

The  deletion  process  will  be 
completed  upon  the  EPA  Region  II 
Regional  Administrator  placing  a  notice 
in  the  Federal  Register.  The  NPL  will 
reflect  any  deletions  in  the  next  final 
update.  Public  notices  and  copies  of  the 
Responsiveness  Summary  will  be  made 
available  to  local  residents  by  Region  n. 

rV'.  Basis  for  Intended  Site  Deletion 

The  Site  consists  of  approximately 
500  acres  in  a  historic  mining  district  in 
the  Borough  of  Ringwood.  which  is 
located  in  the  northeast  comer  of 
Passaic  County,  New  Jersey.  The 
Ringwood  Mines  are  a  series  of  iron  ore 
mines  that  operated  almost 
continuously  from  the  mid-1 700s  to  the 
early  1900s.  In  1965,  Ringwood  Realty 


Company,  a  wholly-owned  subsidiary  of 
the  Ford  Motor  Company  (Ford), 
obtained  control  of  tne  Site  property. 
Beginning  in  1967  and  ur.til  the  mid- 
1970s,  Ringwood  Realty  used  the  Site  to 
deposit  waste  products  from  the  Ford 
factory  in  Mahwah,  New  Jersey.  The 
waste  products  included  car  parts, 
solvents  and  paint  sludge.  Some  of  these 
wastes  were  deposited  on  the  ground 
surface  in  natural  and  man-made 
depressions,  and  some  were  allegedly 
dumped  into  the  mine  shafts. 

Pursuant  to  a  March  1984  Section 
3013  Resource  Conservation  and 
Recovery  Act  (RCRA)  Administrative 
Order  on  Consent  between  EPA  and 
Ford,  Woodward-Clyde  Consultants  was 
retained  to  perform  the  field  studies  and 
conduct  a  Remedial  Investigation  (RI)- 
The  RI  was  conducted  in  four  phases 
between  March  1984  and  April  1988 
under  EPA  oversight.  Six  different 
media  were  sampled  during  tne  RI:  seep 
water,  soils  (paint  sludge  waste), 
overburden  (upper  aquifer)  ground 
water,  deep  bedrock  ground  water, 
surface  water  and  stream  sediments. 
Results  were  as  follows: 

A  ground-water  contaminant  plume 
was  not  identified  for  any  of  the 
contaminants  found  in  any  areas  at  the 
Site.  Ground-water  contamination 
occurred  at  a  low  level,  and  was 
scattered  and  generally  confined  to 
paint  sludge  locations. 

No  detectable  migration  of  ground- 
water contamination  was  identified. 

Three  rounds  of  surface  water 
samples  were  collected  along  with  seep 
water  samples.  No  significant 
contamination  was  found. 

Arsenic  was  found  in  stream  sediment 
samples  from  Park  Brook  and  Peters 
Mine  Brook.  The  highest  concentration 
found  was  31  parts  per  million  (ppm). 
Arsenic  concentrations  as  high  as  13.5 
ppm  were  found  in  upstream  samples. 
Paint  sludge  waste  was  identified  at 
four  locations  at  the  Site.  The  paint 
sludge  was  sampled  and  analyzed  to 
determine  a  waste  classification.  The 
paint  sludge  was  identified  as  EP 
(extraction  procedure)  toxic  for  lead. 
Beginning  in  October  of  1987.  Ford 
and  its  contractors  (in  accordance  with 
an  EPA  approved  work  plan)  excavated 
and  removed  7,000  cubic  yards  of 
surficial  paint  sludge  containing  lead 
and  arsenic  from  four  areas  at  the  Site 
under  an  Administrative  Order  issued 
by  EPA  in  June  of  1987.  The  paint 
sludge  was  disposed  of  at  an  out-of-state 
facility  in  compliance  with  State  and 
Federal  regulations. 

The  Record  of  Derision  for  the  Site 
was  si^ed  by  the  AcUrtg  Regional 
Administrator  of  Region  IT,  William  J. 
Musznski,  P.E.,  on  September  29, 1988. 


EPA's  selected  .-^niedy  for  this  Site  had 
three  components: 

1.  Achieving  heaith-liased  levels, 
including  State  and  Federdi  M.-iximum 
Contaminant  Levels  (MCLs),  in  the 
upper  aquifer  of  the  Site  through  natural 
attenuation  proces.ses.  Remediation  of 
ground^<*a\er  contamination  was 
evaluated  and  rejected  in  the  ROD  since 
extraction  of  the  ground-water  would 
have  diluted  levels  to  below  treatment 
standards.  The  low  levels  and  sporadic: 
occurrence  of  ground-water 
contamination  make  ground-water 
treatment  impractical.  In  addition,  since 
the  paint  sludge  removal  has  eliminated 
the  suspected  source  of  surficial  ground- 
water contamination,  ground-water 
quality  should  improve  without  further 
remediation. 

2.  Implementing  a  long-term  surface- 
water  and  ground-water  monitoring 
program  to  confirm  that  ground- water 
contamination  meets  or  is  below  health- 
based  levels  and  to  protect  against 
future  threats  to  the  ground  water  and 
surface  water  throughout  the  Site. 

3.  Performing  confirmatory  test  pitting 
and  soil  sampling,  along  with  possible 
removal  of  contaminated  soils  or  sludge. 

In  October  of  1989.  additional  paint 
sludge  was  uncovered  in  the  soudiern 
section  of  the  O'Connor  Disposal  Area 
within  the  Site.  During  the  excavation  of 
this  additional  paint  sludge  which 
began  in  January  of  1990.  a  total  of 
sixty-one  (61)  drums  were  discovered, 
some  which  contained  liquid  and  solid 
waste.  Approximately  twenty  (20)  55- 
gallon  drums  of  liquid  and  sohd  waste 
were  removed  and  disposed  of  off  the 
Site.  Seventeen  (17)  one  cubic  yard 
pelletized  containers  which  contained 
excavated  drums  and  their  contents, 
three  drums  containing  residual 
materials  associated  with  the  Site,  and 
seven  hundred  and  twenty-seven  (727) 
tons  of  additional  paint  sludge  were  also 
disposed  of  off  the  Site.  Further 
geophysical  surveys  and  test  pit  work 
were  conducted  in  the  O'Connor 
Disposal  Area  in  1992  and  1993.  No 
further  barrels  of  hazardous  substances 
were  discovered. 

Ford,  under  EPA  oversight,  has  been 
implementing  the  Environmental 
Monitoring  Program  (EMP)  which  is  a 
five  year  program  that  is  being 
conducted  pursuant  to  an  EPA 
Administrative  Ordei  on  Consent 
executed  on  August  29. 19K9.  The  first 
two  and  one-half  years  of  the  EMP  have 
been  completed. 

After  the  five  year  EMP.  EPA  will 
reevaluate  the  monitoring  results  to 
ensure  thai  ground  water  txmtinues  to 
pose  no  further  threat  to  humr.n  health 
or  the  environment.  Dependent  upon 
this  reevaluation,  long-term  monitoring 


of  the  ground  water  may  continue  for  a 
period  of  up  to  thirty  years.  Presently, 
the  shallow  aquifer  is  not  being  used  as 
a  potable  water  source.  State  restrictions 
on  shallow  wells  should  remain  in 
effect  for  the  foreseeable  future. 

All  the  requirements  for  the  deletion 
of  tl)is  Site  from  the  NPL  have  been  met. 

P()St-excavation  confirmatory 
sampling  has  verified  that  all  removal 
action  criteria  for  the  removal  of  paint 
sludge  were  met. 

Extensive  geophysical  studies  along 
with  exploratory  test  pitting  operations 
did  not  uncover  any  further 
contaminated  soils/sludge,  or  barrels  of 
hazardous  substances  at  the  Site. 

A  conservative  assessment  of  ri.sk 
attributable  to  the  release  of  hazardous 
substances  from  the  Site  indicated  that 
tlie  current  risk  posed  by  the  Site  is 
within  an  acceptable  range. 

A  long-term  monitoring  program  has 
been  implemented  which  provides 
further  assurance  that  the  Site  no  longer 
poses  any  threats  to  human  health  or  the 
environment. 

The  State  of  New  Jersey,  in  its  letter 
of  July  23, 1993,  concurred  on  the 
deletion  of  this  Site  from  the  NPL. 

Dated:  November  3. 1993. 

Kathleen  C.  Callahan, 

Acting  Regional  Administrator.  USEPA 
Begion  II. 

[FR  Doc.  93-29923  Filed  12-7-93;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  15  and  76 

[ET  Docket  No.  93-7;  FCC  93-495) 

Implementation  of  Section  17  of  the 
Cable  Television  Consumer  Protection 
and  Competition  Act  of  1992; 
Compatibility  Between  Cable  Systems 
and  Consumer  Electronics  Equipment 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  is  proposing 
rules  to  address  compatibility  between 
consumer  electronics  equipment  and 
cable  systems,  as  required  by  the 
Section  17  of  the  Cable  Television 
Consumer  Protection  and  Competition 
Act  of  1992.  The  proposed  rules  are 
intended  to  ensure  compatibiUty 
between  consumer  equipment  and  cable 
systems,  consistent  with  the  need  to 
prevent  theft  of  cable  service,  so  that 
cable  subscribers  will  be  able  to  enjoy 
the  full  benefits  of  both  the 
programming  available  on  cable  systems 


and  the  functions  available  on  their 

television  receivers  and  video  cassette 

recorders  (VCRs). 

DATES:  Comments  must  be  submitted  on 

or  before  January  10, 1994.  and  reply 

comments  on  or  before  January  25, 

1994. 

ADDRESSES:  Federal  Communications 
Commission,  1919  M  Street,  NW.. 
Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alan  Stillwell  (202^-653-8162)  or  Julius 
Knapp  (301-725-1585).  Office  of 
Engineering  and  Technology. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making  in  ET  Docket  No, 
93-7.  FCC  93-495.  adopted  January  14, 
1993  and  released  December  1, 1993. 
The  full  text  of  this  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street.  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  also  may 
be  purchased  from  the  Commission's 
duplicating  contractor.  International 
Transcriptions  Service.  2100  M  Street, 
NW..  Washington.  DC  20036.  (202)  857- 
3800. 

Summary  of  the  Notice  of  Proposed 
Rule  Making 

1.  Section  17  of  the  Cable  Television 
Consumer  Protection  and  Competition 
Act  of  1992  (1992  Cable  Act)  requires 
that  the  Commission  issue  regulations  to 
ensure  compatibility  between  consumer 
equipment  and  cable  systems.  The  goal 
of  Section  17  is  to  ensure  that  cable 
subscribers  will  be  able  to  enjoy  the  full 
benefits  and  functions  of  their  television 
receivers  and  VCRs  when  receiving 
cable  service. 

2.  Problems  between  cable  systems 
and  consumer  TV  equipment  generally 
tend  to  arise  from  conflicts  between  new 
features  in  consumer  television 
equipment  and  the  techniques  used  by 
cable  systems  to  address  security  and 
other  technical  operating 
considerations.  Examples  of  TV  receiver 
features  affected  by  cable  operating 
methods  and  devices  include  functions 
that  permit  the  subscriber: 

— To  watch  a  program  on  one  channel 
while  simultaneously  recording  a 
program  on  another  channel; 

— To  record  two  programs  that  appear 
on  different  channels;  or. 

— To  use  advanced  features  such  as 
picture  in  picture. 

3.  The  rules  proposed  by  the 
Commission  are  based  on  the  findings 
and  recommendations  in  its  recent 
"Report  to  Congress  on  Means  for 
Assuring  Compatibility  Between 
Cable  Systems  and  Consumer 


Electronics  Equipment."  These 
proposals  include  measures  that  are 
intended  to  provide  a  significant 
degree  of  improved  compatibility 
between  existing  cable  and  consumer 
equipment  and  also  include 
provisions  for  achieving  more 
substantial  improvements  in 
compatibility  through  the 
introduction  of  new  cable  and 
consumer  electronics  equipment.  The 
proposed  rules  reflect  the 
requirements  for  regulations  specified 
in  Section  17  and  also  include  many 
elements  of  the  plan  suggested  by  the 
Cable-Consumer  Advisory  Group,  a 
committee  of  representatives  of  the 
cable  television  and  consumer 
electronics  industrfes. 

4.  The  Commission's  proposals  for 
near  term  improvement  include 
requirements  for  cable  systems  to: 
— Provide  subscribers  with 

supplementary  equipment  such  as 
converters  with  multiple 
descramblers  and  by-pass  switches  to 
enable  simultaneous  reception  of 
multiple  channels. 

— Refrain  from  scrambling  signals  on 
the  basic  tier. 

— Provide  subscribers  a  consumer 
education  program  on  how  to  achieve 
greater  compatibiUty  with  cable 
service.  The  consumer  education 
pro-am  would  also  include  a 
notification  regarding  the  availability 
of  remote  control  units  from  local 
retailers. 

5.  The  Commission  stated  tliat  it 
believes  the  most  practical  solution  for 
ensuring  compatibility  between 
scrambling  technologies  and  the  special 
features  of  consumer  equipment  is  to 
require  use  of  an  updated  "Decoder 
Interface"  connector  and  associated 
component  descrambler  unit.  Under  this 
approach,  new  cable  ready  TV  receivers 
and  VCRs  would  be  equipped  with  a 
special  plug  connection  that  would 
allow  use  of  a  component  descrambler 
to  process  cable  signals  after  they  pass 
through  the  tuner  of  the  host  devices, 
thus  avoiding  the  need  for  a  set-top  box. 
The  component  descrambler  units 
would  be  provided  by  cable  systems  at 
no  separate  charge  to  subscribers. 

6.  While  the  Commission  is  proposing 
the  supplemental  equipment  and 
decoder  interface  as  the  most  practical 
solution  in  this  matter,  it  nonetheless 
believes  the  most  desirable  solution  in 
this  matter  is  for  cable  systems  to  use 
technologies  that  provide  all  authorized 
signals  in  the  clear.  The  Commission 
therefore  stated  that  it  intends  to 
continue  to  encourage  the  use  and 
development  of  cable  signal  delivery 
methods  such  as  traps,  interdiction. 
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addressable  Hhers  and  other  clear 
chai^iel  delivery  systems  that  eliminate 
the  need  for  any  •oditiooal  equipment 
in  the  subscriber's  premises.  The  staff 
beheves  that  the  most  desirable 
approach  is  for  cable  systems  to  use 
technologies  that  provide  all  authoriz^ 
signals  in  the  clear. 

7.  Finally,  in  order  to  avoid 
compatibility  problems  when  digital 
cable  technology  are  introduced  in  the 
hiture.  the  Commission  stated  that  it 
will  closely  monitor  and  encourage 
industry  standardization  efforts  in  the 
area  of  digital  cable  transmission 
methods. 

8.  Pursuant  to  applicable  procedures 
set  forth  in  Sections  1.415  and  1.419  of 
the  Commission's  rules.  47  CFR  sections 
1.415  and  1.419.  interested  parties  may 


file  comments  on  or  before  January  10. 
1994,  and  reply  comments  on  or  before 
January  25. 1994.  All  relevant  and 
timely  comments  will  be  considered  by 
the  Commission  before  taking  further 
action  in  this  proceeding.  To  file 
formally  in  this  proceeding,  participants 
must  file  an  original  and  four  copies  of 
all  comments,  reply  comment  and 
supporting  comments.  If  participants 
want  each  ConunissioDer  to  receive  a 
personal  copy  of  their  comments,  an 
original  and  nine  copies  must  be  filed. 
Comments  and  reply  comments  should 
be  sent  to  Office  of  the  Secretary, 
Federal  Communications  Commission, 
Washington.  DC  20554.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  during  regular 


business  hours  in  the  FCC  Reference 
Center  (room  239)  of  the  Federal 
Communications  Commission,  1919  M 
Street.  N\V.,  Washington,  DC  20554. 

List  of  Subjects 

47  CFR  fart  15 

Communications  equipment. 
Television  receivers,  TV  interface 
devices. 

47  CFR  Part  76 

Cable  television. 

Federal  Communications  Commission. 

UVera  F.  Marshall, 

Acting  Secretary. 

IFR  Doc  93-298<»9  Filed  12-7-93;  8.45  am| 
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proposed  nias  Vtat  are  appticabla  to  the 
put>lic.  Nolicas  of  hearings  and  tnvestigalions, 
committoa  meetings,  agency  decisions  and 
rutings.  delegations  of  authority,  fifing  of 
petrOons  and  applications  and  agency 
statements  of  organization  arxJ  (urv:tions  are 
examples  of  documents  appearir>g  In  this 
section. 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Grays  Range  Timber  Sale;  Caribou 
National  Forest,  Caribou  County,  10; 
Intent  To  Prepare  Environmental 
impact  Statement 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare 
environmental  impact  statement. 


SUMMARY:  The  Forest  Service  will 
prepare  an  Enviromnental  Impact 
Statement  (EIS)  to  document  the 
analysis  and  disclose  the  environmental 
impacts  of  proposed  actions  to  salvage 
and  harvest  timber,  build  roads,  and 
regenerate  new  stands  of  trees  in  the 
Grays  Range  area.  The  project  area  is 
located  approximately  12  air  miles 
northeast  of  Soda  Springs,  Idaho.  The 
proposed  actions  are  located  entirely 
within  the  27,500  acre  Grays  Range  area. 
The  need  for  the  proposal  is  established 
by  the  silvicultural  condition  of  the 
affected  timber  stands  and  forest  harvest 
goals  as  outlined  in  the  Caribou 
National  Forest  Land  and  Resource 
Management  Plan. 

The  Soda  Springs  Ranger  District  of 
the  Caribou  National  Forest  proposes 
harvesting  an  estimated  7  million  board 
feet  from  approximately  1100  acres, 
using  salvage,  sanitation,  sheherwood, 
seed  tree,  and  clearcut  silvicxiltural 
prescriptions.  The  proposed  sale  may 
involve  up  to  seventy  timber  stands  in 
the  salvage  of  dead  and  dying  Douglas- 
fir  trees  and  in  the  harvest  of  green  trees 
of  all  species.  Harvest  unit  size  vdll  vary 
from  approximately  2  acres  to  60  acres. 
Harvest  systems  will  include  both 
tractor  and  cable  logging. 
Approximately  6  miles  of  new 
temporary  road  woxild  be  required. 

DATES:  Written  comments  concerning 
the  scope  of  the  analysis  described  in 
this  Notice  should  be  received  on  or 
before  January  7, 1994. 


ADDRESSES:  Send  written  comments  to 
Caribou  National  Forest,  Soda  Springs 
Ranger  District,  421  West  2nd.  South. 
Soda  Springs,  Idaho  83276. 

FOR  FURTHER  MR)RMATION  CONTACT: 

Questions  concerning  the  proposed 

action  and  EIS  should  be  directed  to 

Greg  Clark,  Forester,  Caribou  National 

Forest,  Soda  Springs  Ranger  District. 

=    phone:  (208)  547-4356. 

SUPPLEMENTARY  INFORMATION:  This  EIS 
will  tier  to  the  final  EIS  for  the  Caribou 
National  Forest  Land  and  Resource 
Management  Plan  (Forest  Plan).  Tlie 
Caribou  Forest  Plan  provides  the  overall 
guidance  (Goals,  Objectives,  Standards, 
and  Management  Area  direction)  to 
achieve  the  Desired  Future  Condition 
for  the  area  being  analyzed,  and 
contains  specific  management  area 
prescriptions  for  the  entire  Forest  The 
specific  objectives  of  this  proposal  are: 

•  To  improve  forest  health  by 
increasing  the  resistance  of  timber 
stands  to  insects,  disease,  and  stand 
replacement  wildfire  within  the  Gravel 
Creek,  Olsen  Creek,  E)aves  Creek,  and 
Sheep  Creek  drainages. 

•  To  increase  the  growth  and  yield  by 
creating  diverse  stand  structures  in  the 
Gravel  Creek,  Olsen  Creek.  Daves  Creek, 
and  Sheep  Creek  drainages,  and 

•  To  provide  timber  harvest  from 
suited  timber  lands  in  the  Gravel  Creek, 
Olsen  Creek.  Daves  Creek,  Sheep  Creek, 
and  Angus  Creek  drainages  to  contribute 
to  the  Forest's  ASQ. 

The  timber  stands  in  the  analysis  area 
are  covered  by  four  management 
prescriptions:  Timber  Management, 
Non-intensive  Timber  Management, 
Non-intensive  Management,  Water 
Management 

For  a  detailed  description  of  the 
management  prescriptions  ref^r  to  the 
Caribou  National  Forest  Land  tmd 
Resource  Management  Plan  pages 
through  IV-3  through  IV-48. 

PubUc  scoping  for  this  proposal  was 
first  completed  in  1990.  As  a  result  of 
additional  scoping  in  1992,  during  the 
selection  of  issues  to  be  analyzed  in 
depth,  and  in  the  development  of 
alternatives,  the  Caribou  National  Forest 
concluded  that  the  proposal  may  have  a 
significant  effect  on  several  resources 
and  decided  to  prepare  this  EIS.  The 
previous  scoping  and  analysis  also 
identified  the  follovmtg  potential  issues 
related  to  the  proposed  action: 


Issoes/Concems 

1.  Forest  Health.  The  area  continues 
to  suffer  from  a  variety  of  insect  and 
disease  problems,  resulting  in  extensive 
mortality.  Under  the  proposed  action  of 
timber  harvest  and  management;  how 
will  forest  health  be  affected?  Forest 
plan  direction  indicates  the  need  to 
move  towards  a  desired  future  condition 
that  includes  a  reduction  in  insect  and 
disease  activity.      *_^ 

2.  Water  quality.  Tne  desired 
condition  is  to  maintain  current  water 
quality.  The  issue  is  can  we  maintain 
water  quality  on  the  Forest 
implementing  this  proposal? 

3.  Wildlife.  What  wiU  be  the  effects  of 
timber  harvest  and  manag«nent  on  the 
needs  of  wildlife  in  regarfs  to  habitat 
quality,  quantity,  and  security? 

4.  Visuals.  How  can  visual  quality 
best  be  maintained  in  that  portion  of 
Grays  Range  visible  from  State  Highway 
34  (Bear  Lake-Caribou  Scenic  Byway) 
and  the  community  of  Wayan,  Idaho? 

5.  Cumulative  effects.  Given  the  past 
harvest  and  mineral  activities  in  the 
Grays  Range  area,  what  will  be  the 
cumulative  effect  of  additional  timber 
harvest  and  management? 

The  Forest  Service  is  seeking 
information  and  comments  from 
Federal,  State  and  local  agencies  as  well 
as  individuals  and  organizations  who 
may  be  interested  in,  or  affected  by,  the 
proposed  action.  The  Soda  Springs 
Ranger  District  started  an  environmental 
analysis  in  the  fail  of  1992  and  found  a 
need  to  prepare  an  Environmental 
Impact  Statement  based  on  potential 
cumulative  effects.  The  Forest  Service 
invites  written  conunents  and 
suggestions  on  the  issues  related  to  the 
proposal  and  the  area  being  analyzed. 
Information  received  will  be  used  in 
preparation  of  the  Draft  EIS  and  Final 
EIS.  For  most  effective  use.  comments 
should  be  submitted  to  the  Forest 
Service  within  30  days  from  the  date  of 
publication  of  this  Notice  in  the  Federal 
Register. 

Reparation  of  the  EIS  will  include  the 
following  steps. 

1.  Define  the  purpose  of  and  need  for 
action. 

2.  Identify  potential  issues. 

3.  Eliminate  issues  of  minor 
importance  or  those  that  have  been 
covered  by  previous  and  relevant 
environmental  analysis. 

4.  Select  issues  to  be  analyzed  in 
depth. 
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5. Identify  reasonable  alternatives  to 
the  proposed  action. 

6.  Describe  the  affected  environment. 

7.  Identify  the  potential 
environmental  effects  of  the 
alternatives.  ^ 

Steps  2,  3,  and  4  have  started  and  will 
be  completed  through  the  scoping 
process. 

Step  5  will  consider  a  range  of 
alternatives  developed  from  the  key 
issues.  Five  alternatives  have  been 
drafted  to  date. 

Alternative  1  was  created  to  salvage 
dead  and  dying  timber  only.  This 
alternative  was  created  to  address 
Forest  Health  and  water  quality 
issues. 
Alternative  2  was  created  to  salvage 
dead  and  dying  timber  and  harvests 
high  risk  stands  (those  stands 
susceptible  to  insect  and  disease  for 
various  reasons).  This  alternative  was 
developed  to  address  Forest  Health 
and  continues  to  provide  timber 
harvest  at  the  Forest  Plan  Allowable 
Sale  Quantity  level. 
Alternative  3  was  created  to  salvage 
dead  and  dying  timber  only  and 
restricts  the  activities  to  a  smaller  area 
for  wildlife  security. 
Alternative  4  is  the  proposed  action. 
Alternative  5  is  No  Action. 

Step  6  will  describe  the  physical 
attributes  of  the  area  to  be  affected  by 
this  proposal,  with  special  attention  to 
the  environmental  factors  that  could  be 
adversely  afiected. 

Step  7  will  analyze  the  environmental 
effects  of  each  alternative.  This  analysis 
will  be  consistent  with  management 
direction  outUned  in  the  Forest  Plan. 
The  direct,  indirect,  and  cumulative 
effects  of  each  alternative  will  be 
analyzed  and  documented.  In  addition, 
the  site  specific  mitigation  measures  for 
each  alternative  will  be  identified  and 
the  effectiveness  of  these  mitigation 
measures  will  be  disclosed. 

The  approximate  boundary  of  the  area 
used  for  this  analysis  will  be  that 
portion  of  the  Soda  Springs  Ranger 
District  including  Grays  I^ge, 
Rasmussen  Ridge,  and  Wooley  Range 
that  is  directly  north  of  the  Blackfoot 
River  Narrows  (Forest  Road  #095).  For  a 
map  please  contact  the  Soda  Springs 
Ranger  District.  421  West  2nd.  South. 
Soda  Springs.  Idaho  83276.  (208)  547- 
4356. 

The  proposed  management  activities 
would  be  administered  by  the  Soda 
Springs  Ranger  District  of  the  Caribou 
National  Forest  in  Caribou  County. 
Idaho. 

Agency  representatives  and  other 
interested  people  are  invited  to  visit 
with  Forest  Service  officials  at  any  time 


during  the  EIS  process.  Two  specific 
time  periods  are  identified  for  the 
receipt  of  formal  comments  on  the 
analysis.  The  two  comment  periods  are: 
(1)  During  the  scoping  process  (the  next 
30  days  following  publication  of  this 
Notice  in  the  Federal  Register)  and.  (2) 
during  the  formal  review  period  of  the 
Draft  EIS. 

The  Draft  EIS  is  estimated  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  available  for  public 
review  in  March  1994.  At  that  time  the 
EPA  will  publish  an  availability  notice 
of  the  Draft  EIS  in  the  Federal  Register. 

The  comment  period  on  the  Draft  EIS 
will  be  45  days  ft-om  the  date  the 
Environmental  Protection  Agency's 
notice  of  availabiUty  appears  in  the 
Federal  Register.  It  is  very  important 
that  those  interested  in  this  proposed 
action  participate  at  that  time.  To  be  the 
most  helpful,  comments  on  the  Draft  EIS 
should  be  as  specific  as  possible  and 
may  address  the  adequacy  of  the 
statement  or  the  merits  of  the 
alternatives  discussed  (See  The  Council 
on  Environmental  Quality  Regulations 
for  implementing  the  procedural 
provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3). 

In  addition,  Federal  court  decisions 
have  established  that  reviewers  of  draft 
environmental  impact  statements  must 
structure  their  participation  in  the 
environmental  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewers'  position  and 
contentions.  Vermont  Yankee  Nuclear 
Power  Corp.  v.  NRDC.  435  U.S.  519.  553 
(1978).  Environmental  objections  that 
could  have  been  raised  at  the  draft  stage 
may  be  waived  if  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement.  City  of  Angoon  v. 
Model.  (9th  Circuit.  1986)  and 
Wisconsin  Heritages.  Inc.  v.  Harris.  490 
F.  Supp.  1334. 1338  (E.D.  Wis.  1980). 
The  reason  for  this  is  to  ensure  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  related  to  the  proposed  action, 
comments  on  the  Draft  EIS  should  be  as 
specific  as  possible.  Referring  to  specific 
pages  or  chapters  of  the  Draft  EIS  is 
most  helpful.  Comments  may  also 
address  tne  adequacy  of  the  Draft  EIS  or 
the  merits  of  the  alternatives  formulated 
and  discussed  in  the  statement. 
(Reviewers  may  wish  to  refer  to  the 
Council  on  Environmental  Quality 
Regulations  for  implementing  the 
procedural  provisions  of  the  National 


Environmental  Policy  Act.  40  CFR 
1503.3,  in  addressing  these  points.) 

The  final  EIS  is  expected  to  be 
released  August,  1994. 

The  Forest  Supervisor  for  the  Caribou 
National  Forest,  who  is  the  responsible 
officirf'Tot  the  EIS.  will  then  make  a 
decision  regarding  this  proposal,  after 
considering  the  comments,  responses, 
and  environmental  consequences 
discussed  in  the  Final  Environmental 
Impact  Statement,  and  applicable  laws, 
regulations,  and  policies.  The  reasons 
for  the  decision  will  be  documented  in 
a  Record  of  Decision. 

Dated:  November  29. 1993. 
Paul  R.  NordwaU. 

Forest  Supervisor,  Caribou  National  Forest. 
[FR  Doc.  93-29882  Filed  12-7-93;  8:45  am) 
MUJNQ  CODE  M10-11-M 


Soil  Conservation  Service 

Mosher-Anderson  Creeks  Watershed, 
Fond  du  Lac  County,  Wl 

agency:  Soil  Conservation  Service. 

USDA. 

ACTION:  Notice  of  a  finding  of  no 

significant  impact. 

SUMMARY:  Pursuant  to  Section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  part  1500);  and  the  Soil 
Conservation  Service  Regulations  (7 
CFR  part  650);  the  Soil  Conservation 
Service,  U.S.  Department  of  Agriculture, 
gives  notice  that  an  environmental 
impact  statement  is  not  being  prepared 
for  the  Mosher-Anderson  Creeks 
Watershed,  Fond  du  Lac  County, 
Wisconsin. 

FOR  FURTHER  INFORMATION  CONTACT: 
Earl  Cosby,  State  Conservationist,  Soil 
Conservation  Service.  6515  Watts  Road, 
suite  200,  Madison.  Wisconsin  53719- 
2726,  telephone  (608)  264-5577. 
SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings.  Earl  Cosby.  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  project  purpose  is  flood  control. 
The  planned  works  of  improvement 
include  one  off-channel  detention  basin, 
2.200  feet  of  diversion,  one  trash  rack, 
and  two  stormwater  management 
ordinances. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
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forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  PONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Sheryl  B.  Paczwa. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 
(Thii  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.904,  Watershed  Protection  and  Flood 
Prevention,  and  is  subject  to  the  provisions 
of  Executive  Order  12372,  which  requires 
intergovernmental  consultation  with  State 
and  local  oflicials) 
EarlCiMby, 
Stole  Conservationist. 
|FR  Doc  93-29901  Filed  12-7-93;  8:45  am) 

BtLUNO  coot  «*1«.1«^ 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 
[Docket  No.  AB-S-Sej 

Administrative  Appeal  Decision  and 
Order 

Summary 

In  the  matter  of:  Martin  Brothers 
International,  respondent. 

Pursuant  to  the  September  9, 1992 
Supplement  to  Decision  and  Order  of 
the  Administrative  Law  Judge  (ALJ) 
(which  is  attached  hereto),  as  modified 
by  this  order,  Martin  Brothers 
International,  Ina  is  hereby  assessed  a 
civil  penalty  of  $75,000  based  on  15 
violations  of  the  antiboycott  laws,  and  is 
hereby  denied  all  privileges  of 
participating  in  any  transaction 
involving  commodities  or  technical  data 
exported  from  the  United  States  to 
Middle  East  destinations  for  a  period  of 
one  yiear  from  the  date  of  this  order, 
such  denial  to  be  suspended 
commencing  60  days  fitim  the  date  of 
this  oarder.  provided  that  Respondent 
has  committed  no  further  violations  of 
the  Export  Administration  Act,  the 
Export  Administration  Regulations,  <» 
this  (mler. 

Discussion 

The  ALfs  November  27, 1991 
Decision  and  Order  reduced  the  number 
of  chai^ges  against  Martin  Brothers 
International  based  on  a  conclusion 
that,  as  a  matter  of  law,  the  prop)er  unit 
of  prosecution  under  15  CFR  769.2(d)  is 
each  transmission  which  contains 


prohibited  information,  rather  than  eech 
item  of  prohibited  information  within  a 
transmission.  This  order  reverses  the 
ALJ's  conclusion  of  law  concerning  the 
proper  unit  of  prosecution.  However, 
the  ALJ's  reduction  of  charges  under 
§  769.2(d)  in  this  particular  ease  is 
affirmed,  as  a  matter  of  agency 
discretion. 

The  ALJ's  January  14, 1991  Ruling  on 
the  Motions.  Parts  I  and  H,  found  that 
Martin  Brothers  International 
committed  13  violations  of  the 
antiboycott  provisions  of  the  export 
regulations.  However,  the  Conclusion 
section  of  the  Ruling  on  the  Motions 
mistakenly  counts  only  11  total 
violations.  The  November  27. 1991 
Decision  and  Order  and  the  September 
9, 1992  Supplement  imposed  a  penalty 
of  $65,000  based  on  the  "11"  violations 
found  in  the  January  14, 1991  Ruling  on 
the  Motions  plus  two  additional 
violations  found  in  the  November  27, 
'1991  Decision  and  Order,  for  a  total  of     - 
13  violations.  The  ALJ's  finding  of  13 
total  violations  is  modified,  from  13  to 
15  total  violations,  to  account  for  the 
two  violations  which  were  mistakenly 
omitted  from  the  ALJ's  calculations. 
Accordingly,  the  penalty  is  modified  to 
increase  the  penalty  by  $5,000  for  each 
of  these  two  omitted  violations,  for  a 
total  increase  of  $10,000.  and  a  total 
penalty  of  $75,000. 

Order 

On  September  9, 1992.  the  ALJ 
entered  his  Supplement  to  Decision  and 
Order  of  November  27, 1991  in  the 
above-referenced  matter.  On  October  9, 
1992,  the  Department  appealed  the 
ALJ's  September  9, 1992  decision. 
Having  examined  the  record  and  based 
on  the  facts  in  these  cases.  I  hereby 
modify  the  September  9. 1992 
Supplement  to  Decision  and  Order  of 
the  ALJ.  attached  hereto,  by  substituting 
for  Part  I.  of  the  Order  the  following 
provision: 

"I.  Respondent  Martin  Brothers 
International.  Inc.  is  assessed  a  civil 
penalty  of  $75,000." 

With  this  modification,  I  hereby 
affirm  the  September  9, 1992 
Supplement  to  Decision  and  Order. 


Dated:  NoYwnber  30. 1993. 
Barry  E.  Carter, 

Acting  Under  Secretary  for  Export 
Administration. 

Respondent:  Lesley  CddbefiK.  Esq..  Hall. 
McNicol,  Hamilton  ft  Qark,  220  East 
42nd  St.— 16th  Fbor,  New  Yori.  New 
York  10017. 

Appearance  for  Agency:  Anthony  K.  Hicks, 
Esq.,  Office  of  Oiief  Counsel  for  Export 
Administration,  U.S.  Department  of 
Commerce,  Suite  H-3839, 14th  ft 
Constitution  Avenue,  NW..  Washinjjton 
DC  20230.  ■ 

Supplement  to  Decision  ft  Oitler  of 
Noveniber  27, 1991 

In  response  to  the  Respondents  request  for 
modincations:  f 

(1)  The  geographic  scope  of  the  Order  is 
limited  to  Middle  East  destiiiattons. 

(2)  The  address  of  the  Responder»l  is 
changed  to  reflect  the  move  from  New  York 
City  to  Jacksonville.  Florida. 

(3)  Paragraph  V  of  the  Order  is  no(«d  as  not 
imposing  restrictions  upon  American  Maize 
Swisher,  or  Helme. 

^      (4)  The  request  to  modify  the  Order  with 
respect  to  receipt  and  forwarding  orders  or 
providing  information  is  denied.  The  usual 
restrictions  including  interpretation  and 
exceptions  will  apply. 

(5)  ParticipanU  shall  not  include  Receipt  of 
Payment  for  Commodities  delivered  to  a 
vessel  for  shipment  overseas  prior  to  the  date 
of  the  commencement  of  any  period  of 
denial. 

(6)  The  Employment  of  Respondents 
officers  or  employees  by  other  corporate  or 
business  entities  including  American-Maize 
Swisher,  or  Helme  is  not  enjoined.  However, 
those  individuals  may  not  engage  in  export  ' 
activity  which,  but  for  the  Denial  Order, 
would  have  been  performed  by  Martin 
Brothers  iDtematiuoal. 

Order 

The  Order  of  November  27, 1991  is 
modified:  (1)  to  substitute  the  address:  459 
East  16th  Street.  Jacksonville,  Florida  32203 
for  the  New  York  address  in  Par  II 

(2)  To  add  the  words 
"to  Middle  East  destinations,"  after 

"exported."  in  the  penultimate  line  of  11  and 
to  add  a  fooUiote  "The  term  Middle  East 
relates  to  those  nations  which  engage  in  and 
support  the  boycott  of  Israel." 

(3)  A  footnote  is  added  to  V: 
This  Order  does  not  impose  export 

restrictions  upon  the  separate  corporate 
entities  of  |no.  H.  Swisher  ft  Son,  Inc. 
American  Maize-Products  or  Helme  Tobacco 
Company. 

The  following  is  substituted  for  the  Order 
in  the  November  27. 1991  issuance: 

Order 

I.  Respondent  Martin  Brothers 
International,  Inc.  is  assessed  a  civil  penalty 
of  $65,000. 

II.  For  a  period  of  one  year»  from  the  date 
of  the  final  Agency  action.  Respondent 


<  MBI  citM  tha  OAC  draft  guideline*  for  p«naity 
and  denial  period  determination.  The  A«enc7  Males 

Confimtad 
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Martvp  Brothers  International,  Inc.,  459  East 
16th  Street,  Jacksonville,  Florida  32203,  and 
all  successors,  assignees,  officers,  partners, 
representatives,  agents,  and  employees 
hereby  are  (fenied  all  privileges  of 
participating,  directly  or  indirectly,  in  any 
manner  or  capacity,  in  any  transaction       ^ 
involving  commodities  or  technical  data 
exported  from  the  United  States  in  whole  or 
in  part,  or  to  be  exported,  to  Middle  East 
destinations,'  or  that  are  otherwise  subject  to 
the  Regulations  to  such  destinations. 

III.  Commencing  60  days  from  the  date  that 
this  Order  becomes  effective,  the  denial  of 
export  privileges  set  forth  above  shall  be 
suspended,  in  accordance  with  Section 
788.16  of  the  Regulations,  for  the  remainder 
of  the  one-year  period  set  forth  in  Paragraph 
II  above,  and  shall  be  terminated  at  the  end 
of  such  one-year  period,  provided  that 
Respondent  has  committed  no  further 
violations  of  the  Act;  the  Regulations,  or  the 
final  Order  entered  in  this  proceeding. 

IV.  Participation  prohibited  in  any  such 
transaction,  either  in  the  United  States  or 
abroad,  shall  include,  but  not  be  limited  to. 
participanon. 

(i)  as  a  party  or  as  a  representative  of  a 
party  to  a  validated  or  general  export  license 
application; 

(ii)  in  preparing  or  filing  any  export  license 
application  or  request  for  reexport 
authorization,  or  any  document  to  be 
submitted  therewith; 

(iii)  in  obtaining  or  using  any  validated  or 
general  export  license  or  other  export  control 
document; 

(iv)  in  carrying  on  negotiations  with 
respect  to,  or  in  receiving,  ordering,  buying, 
selling,  delivering,  storing,  using,  or 
disposing  of,  in  whole  or  in  part,  any 
commodities  or  technical  data  exported  from 
the  United  States,  or  to  be  exported;  and 

(v)  in  the  financing,  forwarding, 
transporting,  or  other  servicing  of  such 
commodities  or  technical  data. 
•    Such  denial  of  export  privileges  shall 
extend  to  those  commodities  and  technical 
data  which  are  subject  to  the  Act  and  the 
Regulations. 

V.  Afler  notice  and  opportunity  for 
comment,  such  denial  of  export  privileges 
may  be  made  applicable  to  any  person,  firm, 
corporation,  or  business  organization  with 
which  the  Respondent  is  now  or  hereafter 
may  be  related  by  affiliation,  ownership, 
control,  position  of  responsibility,  or  other 
connection  in  the  conduct  of  trade  or  related 
services.' 


that  the  draft  guidelines  were  prepared  for 
determination  of  administrative  sanctions  in  the 
context  of  the  settlement  of  cases.  However,  it  does 
not  appear  tliat  they  liave  ever  been  implemented. 
Further,  the  Agency  ha*  not  furnished  them  to  this 
Tribunal!  It  is  not  appropriate  to  increase  the 
sanctions  just  because  the  Respondent  elected  to 
request  an  adjudication.  The  added  legal  cost  is 
sustained  by  both  sides.  "It  is  important  that 
penalty  increases  are  justified  by  the  record  and  not 
"chill"  the  legitimate  right  to  request  a  hearing.  See 
Von  Hartmann,  6  Ocean  Resources  and  Wildlife 

Reporter  286  (NOAA  1990),  as  modified 

O.R.W. (NOAA  October  23,  1991)  (penalty 

assessed  by  the  Administrative  Law  Judge  reduced). 

2  The  term  Middle  East  relates  to  those  nations 
that  engage  in  and  support  the  Boycott  of  larael. 

>This  Order  does  not  impose  export  restrictions 
upon  the  separate  corporate  parent  compames  of 


VI.  All  outstanding  individual  validated 
export  licenses  in  which  Respondent  appears 
or  participates,  in  any  manner  or  capacity, 
are  hereby  revoked  and  shall  be  returned 
forthwith  to  the  Office  of  Export  Licensing 
for  cancellation.  Further,  all  of  respondent's 
privileges  of  participating,  in  any  maimer  or 
capacity,  in  any  special  licensing  procedure, 
including,  but  not  limited  to,  distribution 
licenses,  are  hereby  revoked. 

VII.  No  person,  firm,  corporation, 
partnership,  or  other  business  organization, 
whether  in  the  United  States  or  elsewhere, 
without  prior  disclosure  to  and  specific 
authorization  from  the  Office  of  Export 
Licensing,  shall,  with  respect  to  commodities 
and  technical  data,  do  any  of  the  following 
acts,  directly  or  indirectly,  or  carry  on 
negotiations  with  respect  thereto,  in  any 
manner  or  capacity,  on  behalf  of  or  in  any 
association  with  any  Respondent  or  any 
related  person,  or  whereby  any  Respondent 
or  any  related  pwrson  may  obtain  any  benefit 
therefrtjm  or  have  any  interest  or 
participation  therein,  directly  or  indirectly: 

(i)  apply  for,  obtain,  transfer,  or  use  any 
license.  Shipper's  Export  Declaration,  bill  of 
lading,  or  other  export  control  doamient 
relating  to  any  export,  reexport, 
traniishipment,  or  diversion  of  any 
commodity  or  technical  data  exported  in 
whole  or  in  part,  or  to  be  exported  by,  to,  or 
for  any  Respondent  or  related  person  denied 
export  privileges,  or 

(ii)  order,  buy,  receive,  use,  sell,  deliver, 
store,  dispose  of,  forward,  transport,  finance 
or  otherwise  service  or  participate  in  any 
export,  reexport,  transshipment  or  diversion 
of  any  commodity  or  technical  data  exported 
or  to  be  exported  from  the  United  States.  The 
provisions  of  this  paragraph  will  also  be 
suspended  during  the  remainder  of  the  one- 
year  denial  period. 

Dated:  September  9, 1992. 
Hugh  J.  Dolan. 

Administrative  Law  Judge. 

Any  administrative  appeal  from  this 
decision  must  be  filed  with  the  Office  of 
the  Under  Secretary  for  Export 
Administration,  Bureau  of  Export 
Administration,  U.S.  Department  of 
Commerce,  Room  H-3898B,  14th  Street 
and  Pennsylvania  Ave.,  NW., 
Washington.  DC  20230,  within  30  days 
of  service.  15  CFR  §  788.22.  This  Order 
is  not  effective  until  the  expiration  of 
the  30-day  period  or  the  completion  of 
the  administrative  appellate  review, 
whichever  is  later. 

[FR  Doc.  93-29953  Filed  12-7-93;  8:45  am) 
SNJJNO  COOe  3aiO-OT-M 


Jno.  H.  Swisher  Son.  Inc.:  American  Maize-Products 
or  on  Helme  Tobacco  Company  with  respect  to  their 
usual  and  historic  Export  acUvity.  They  may  not 
substitute  themselves  or  otherwise  engage  in  the 
Export  Activities  of  Respondent. 


Foreign-Trade  Zones  Board 

[Orctor  No.  665] 

Grant  of  Authority;  Establishment  of  a 
Foreign-Trade  Zone,  Dona  Ana  County, 
NM     "•'•  • 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18. 
1934.  as  amended  (19  U.S.C.  81a-81u). 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  by  an  Act  of  Congress 
approved  June  18. 1934.  an  Act  "To 
provide  for  the  establishment  *  *  *  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,"  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  the  Board  of  County 
Commissioners  of  Dona  Ana  County. 
New  Mexico  (the  Grantee),  has  made 
application  (filed  7-14-92.  FTZ  Docket 
24-92,  57  FR  33318.  7/28/92)  to  the 
Board,  requesting  the  establishment  of  a 
foreign-trade  zone  at  sites  in  Dona  Ana 
County,  New  Mexico.  (Santa  Teresa 
Customs  Station  area,  adjacent  to  the  El 
Paso  Customs  port  of  entry);  and. 

Whereas,  notice  inviting  public 
comment  has  been  given  in  the  Federal 
Register  and  the  Board  has  found  that 
the  requirements  of  the  Act  and  Board's 
regulations  are  satisfied,  and  that 
approval  of  the  application  is  in  the 
public  interest; 

Now,  Therefore,  the  Board  hereby 
grants  to  the  Grantee  the  privilege  of 
establishing  a  foreign-trade  zone, 
designated  on  the  records  of  the  Board 
as  Foreign-Trade  Zone  No.  197,  at  the 
sites  described  in  the  application, 
subject  to  the  Act  and  the  Board's 
regulations,  including  Section  400.28. 

Signed  at  Washington,  DC,  this  26th  day  of 
November  1993. 

Foreign-Trade  Zones  Board. 
Ronald  H.  Brown, 

Secretary  of  Commerce.  Chairman  and 
Executive  Officer. 

(FR  Doc.  93-29954  Filed  12-7-93;  8:45  am) 
BiLUNQ  COOE  9S1(M>»-P 


Federal  Register  /  Vol.  58,  No.  234  /  Wednesday.  December  8.  1993  /  NoUces  64547 


International  Trade  Administration 
[A-307-701] 

Aluminum  Rod  From  Venezuela; 
Determination  Not  To  Revoiie 
Antidumping  Duty  Order 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce.  • 

ACTION:  Notice  of  determination  not  to 
revoke  antidumping  duty  order. 


SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its 
determination  not  to  revoke  the 
antidumping  duty  order  on  aluminum 
rod  from  Venezuela. 

EFFECTIVE  DATE:  December  8,  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gayle  Longest  or  Kelly  Parkhill,  Office 
of  Countervailing  CompUance, 
International  Trade  Adininistration, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230,  telephone:  (202) 
482-2786. 

SUPPliMENTARY  INFORMATION:  The 

Department  of  Commerce  (the 
Department)  may  revoke  an 
antidumping  duty  order,  pursuant  to 
section  353.25(d)(4)(iii)  of  the 
Department's  regulations,  if  no 
interested  party  has  requested  an 
administrative  review  for  five 
consecutive  annual  anniversary  months 
and  no  domestic  interested  party  objects 
to  the  revocation. 

We  had  not  received  a  request  to 
conduct  an  administrative  review  of  the 
antidumping  duty  order  on  aluminum 
rod  from  Venezuela  (53  FR  31903, 
August  22, 1988)  for  the  last  four 
consecutive  annual  anniversary  months. 
Therefore,  pursuant  to  the  Department's 
regulations,  on  August  5. 1993,  we 
published  in  the  Federal  Register  a 
notice  of  intent  to  revoke  the  order  and 
served  written  notice  of  the  intent  to 
each  interested  party  on  the 
Department's  service  list. 

On  August  10, 1993,  a  domestic 
interested  party,  the  Southwire 
Company,  objected  to  our  hitent  to 
revoke  the  order.  Therefore,  because  a 
domestic  interested  party  objected  to  the 
revocation,  we  no  longer  intend  to 
revoke  this  antidumping  duty  order. 
Holly  A.  Kuga. 

Acting  Deputy  Assistant  Secretary  for 
Compliance. 

[FR  Doc.  93-29955  FUed  12-7-93;  8:45  am] 

BILUNQ  COOE  a610-OS4l 


[A-^7-504] 

Bart)ed  Wire  and  Barbless  Fencing 
Wire  From  Argentina;  Intent  to  Revoke 
Antidumping  Duty  Order 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  intent  to  revoke 
antidumping  duty  order. 


SUMMARY:  The  Department  of  Commerce 
is  notifying  the  pubHc  of  its  intent  to 
revoke  the  antidumping  duty  order  on 
barbed  wire  and  barbless  fencing  wire 
from  Argentina. 

Domestic  interested  parties  who 
object  to  this  revocation  must  submit 
their  comments  in  writing  no  later  than 
November  30, 1993. 
EFFECTIVE  DATE:  December  8,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maureen  Shields  or  John  Kugelman, 
Office  of  Antidumping  CompUance, 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230,  telephone:  (202) 
482-3601. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  November  13. 1985.  the 
Department  of  Commerce  (the 
Department)  pubUshed  an  antidumping 
duty  order  on  barbed  wire  and  barbless 
fencing  wire  from  Argentina  (50  FR 
46808).  The  Department  has  not 
received  a  request  to  conduct  an 
administrative  review  of  this  order  for 
the  most  recent  four  consecutive  annual 
anniversary  months. 

The  Department  may  revoke  an 
antidumping  duty  order  or  finding  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by 
section  353.25(d)(4)  of  the  Department's 
regulations,  we  are  notifying  die  public 
of  our  intent  to  revoke  this  antidumping 
duty  order. 

Opportunity  to  Object 

No  later  than  November  30, 1993, 
domestic  interested  parties,  as  deftned 
in  section  353.2(k)  (3),  (4).  (5),  and  (6) 
of  the  Department's  regulations,  may 
object  to  the  Department's  intent  to 
revoke  this  antidumping  duty  order. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
Room  B-099,  U.S.  Department  of 
Conunerce,  Washington,  DC  20230. 

If  interested  parties  do  not  "wjuest  an 
administrative  review  in  accordance 
with  the  Department's  notice  of 
opportunity  to  request  administrative 
review  by  November  30, 1993,  or 


domestic  interested  parties  do  not  object 
to  the  Department's  intent  to  revoke  by 
November  30, 1993,  we  shall  conclude 
that  the  order  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  revocation. 

This  notice  is  in  accordance  with  19 
CFR  353.25(d). 

Dated:  November  24, 1993. 
Joaeph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance 
[FR  Doc.  93-29956  Filed  12-7-93;  8:45  am) 
BNXMQ  COOE  3S10-OS-H 


IA-570-504] 

Candles  From  the  People's  Republic  of 
China;  Determination  Not  To  Revoke 
Antidumping  Duty  Order 

AGENCY:  International  Trade 
Administration/Import  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  determination  not  to 
revoke  antidumping  duty  order. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  pubUc  of  its 
determination  not  to  revoke  the 
antidumping  duty  order  on  candles 
from  the  People's  RepubUc  of  China. 
EFFECTIVE  DATE:  December  8. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Valerie  Turoscy  or  John  Kugelman, 
Office  of  Antidumping  Compliance. 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230,  telephone:  (202) 
482-3601. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  Commerce  (the 
Department)  may  revoke  an 
antidumping  duty  order,  pursuant  to 
§  353.25(d)(4)(iii)  of  the  Department's 
regulations,  if  no  interested  party  has 
requested  an  administrative  review  for 
five  consecutive  annual  anniversary 
months  and  no  domestic  interested 
party  objects  to  the  revocation. 

We  had  not  received  a  request  to 
conduct  an  administrative  review  of  the 
antidumping  duty  order  on  candles 
from  the  People's  Republic  of  China  (51 
FR  30686,  August  28. 1986)  for  the  last 
four  consecutive  annual  anniversary 
months.  Therefore,  pursuant  to  the 
Department's  regulations,  on  August  5, 
1993,  we  published  in  the  Federal 
Register  a  notice  of  intent  to  revoke  the 
order  and  served  written  notice  of  the 
intent  to  each  interested  party  on  the 
Department's  service  list. 

On  August  31, 1993,  a  domestic 
interested  party,  the  National  Candle 
Association,  objected  to  our  intent  to 
revoke  the  order.  Therefore,  because  a 
domestic  interested  party  objected  to  the 
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revocetion,  we  no  longer  intend  to 
revoke  this  antidumping  duty  order. 
HoUjr  A.  K«g«. 

Acting  Depufy  Assistant  Secretary  for 
Compliance. 

(FR  Doc  93-29957  Filed  12-7-93;  845  am\^ 
BaxMQOooe  «t*-os-« 


[A-570-B27,  A-54»-808] 

Initiation  of  Antidumping  Duty 
Investigations:  Certain  Casad  Pendla 
From  tfM  People'a  Republic  of  Ctilna 
and  Ttwiland 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  December  8. 1993. 
FOR  FURTHER  l^4FORMATK)N  CONTACT: 
Cynthia  Thirumalai  or  Vincent  Kane, 
Office  of  Countervailing  Investigations, 
Import  Administration,  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue.  NW.,  Washington, 
DC  20230;  telephone  (202)  482-4087  or 
482-2815. 

INITMTION  OF  INVESTIGATION: 
The  Petition 

On  November  9, 1993,  we  received  a 
petition  filed  by  the  Pencil  Makers 
Association  Inc.  ("petitioner"),  the  trade 
association  representing  the  domestic 
pencil-manufacturing  industry,  on 
behalf  of  its  pencil  manufacturing 
members.  However,  the  International 
Trade  Commission  ("ITC")  did  not 
receive  the  petition  filed  in  proper  form 
until  November  10, 1993.  Therefore, 
consistent  with  19  CFR  353.12(c),  we 
consider  the  petition  to  have  been 
officially  filed  with  the  Department  on 
that  date. 

In  accordance  with  19  CFR  353.12, 
petitioner  alleges  that  imports  of  certain 
cased  pencils  ("pencils")  from  the 
People's  Republic  of  China  ("PRC")  and 
Thailand  are  being,  or  are  likely  to  be. 
sold  in  the  United  States  at  less  than  fair 
value  within  the  meaning  of  section  731 
of  the  Tariff  Act  of  1930.  as  amended 
(the  Act),  and  that  such  imports  are 
materially  injuring,  or  threatening 
material  Injury  to.  a  U.S.  industry. 

Petitioner  states  that  it  has  standing  to 
file  the  petition  because  the  Pencil 
Makers  Association  Inc.  is  an  interested 
party,  as  defined  under  sections 
77l(9)(C)  and  (£)  of  the  Act  and  the 
petition  is  filed  on  behalf  of  its  pencil 
manufacturing  members.  If  any 
interested  party,  as  described  under 
paragraphs  (C).  (D).  (E).  or  (F)  of  section 
771(9)  of  the  Act.  wishes  to  register 
support  for.  or  opposition  to.  this 
petition,  it  should  file  a  written 


notification  with  the  Assistant  Secretary 
for  Import  Administration. 

Scope  of  Investigation 

The  products  covered  by  these 
investigations  are  certain  cased  pencils 
of  any  shape  or  dimension  which  are 
writing  and/or  drawing  instruments  that 
feature  cores  of  graphite  or  other 
materials  encased  in  wood  and/or  man- 
made  materials,  whether  or  not 
decorated  and  whether  or  not  tipped 
(e.g..  with  erasers,  etc.)  in  any  fashion, 
and  either  sharpened  or  unsharpened. 
The  pencils  subject  to  these 
investigations  are  classified  under    ^ 
subheading  9609.10.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS"). 

Specifically  excluded  from  the  scope 
of  these  investigations  are  mechanical 
pencils,  cosmetic  pencils,  pens,  non- 
cased  crayons  (wax),  pastels,  charcoals, 
or  chalks. 

Although  the  HTSUS  subheading  is 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  these  investigations  is 
dispositive. 

United  States  Price  and  Foreign  Market 
Value 

The  People's  Republic  of  China 

Petitioner  based  United  States  Price 
("USP")  on  1993  price  quotes  made  on 
a  packed,  f.o.b.  Hong  Kong  basis  from  a 
Hong  Kong  trading  company  involved 
in  a  joint  venture  with  a  Chinese  pencil 
manufacturer.  Petitioner  made  no 
adjustment  to  the  prices. 

Petitioner  contends  that  the  foreign 
market  value  ("FMV")  of  PRC-produced 
imports  subject  to  this  investigation 
must  be  determined  in  accordance  with 
section  773(c)  of  the  Act,  which 
concerns  non-market  economy  ("NME") 
countries.  The  Department  has 
determined  the  PRC  to  be  an  NME. 
within  the  meaning  of  section 
771(18)(A)  of  the  Act.  in  previous  cases 
(see  e.g.,  Find  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Compact 
Ductile  Iron  Waterworks  Fittings  and 
Accessories  Thereof  from  the  PRC,  58 
FR  37908  (July  14, 1993))  {"CDIW 
Fittings").  In  accordance  writh 
771(18)(C)  of  the  Act,  that  determination 
continues  to  apply  for  purposes  of  this 
initiation. 

In  the  course  of  this  investigation, 
parties  will  have  the  opportunity  to 
address  this  NME  determination  and 
provide  relevant  information  and 
argument.on  this  issue.  In  addition, 
parties  will  have  the  opportunity  in  this 
investigation  to  submit  comments  on 
whether  FMV  should  be  based  on  prices 
or  costs  in  the  PRC  consistent  with 


section  773(c)(1)(B)  of  die  Act  (see 
Amendment  to  Final  Determination  of 
Sales  at  Less  Than  Fair  Value  And 
Amendment  to  Antidumping  Duty 
Order:  Chrome-Plated  Lug  Nuts  from  the 
People's  Republic  of  China,  57  FR  15052 
(April  i4:  1992)). 

Because  of  the  extent  of  central 
government  control  in  an  NME,  the 
Department  further  considers  that  a 
single  antidumping  margin,  should 
there  be  one,  is  appropriate  for  all 
exporters  from  the  NME.  Only  if 
individual  NME  exporters  are  free  of 
central  government  ownership  and  can 
demonstrate  an  absence  of  central 
governmental  control  with  respect  to  the 
pricing  of  exports,  both  in  law  and  in 
fact,  will  they  be  considered  eligible  for 
separate,  owner-specific  deposit  rates. 
(See  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Helical  Spring 
Lock  Washers  from  the  People's 
Republic  of  China,  58  FR  48833 
(September  20. 1993)  for  a  discussion  of 
the  information  the  Department 
considers  appropriate  to  warrant 
calculation  of  separate  rates.) 

In  accordance  with  section  773(c)  of 
the  Act.  FMV  in  NME  cases  is  based  on 
NME  producers'  factors  of  production 
valued  in  a  market  economy  country. 
Petitioner  calculated  FMV  on  the  basis 
of  the  valuation  of  the  factors  of 
production  based  on  information 
available  about  production  processes  in 
the  PRC. 

In  valuing  the  factors  of  production, 
petitioner  used  India  as  the  primary 
surrogate  country.  However,  petitioner 
was  unable  to  obtain  values  for  all 
factors  in  India.  For  some  of  these 
factors,  petitioner  supplied  values  from 
other  surrogate  countries,  i.e.,  Sri  Lanka 
and  Indonesia.  For  purposes  of  this 
initiation,  we  have,  pursuant  to  section 
773(c)(4)  of  the  Act,  accepted  India.  Sri 
Lanka,  and  Indonesia  as  appropriate 
surrogate  countries  because  their 
economies  are  at  a  level  of  develbpment 
comparable  to  the  PRC's.  (See 
Memorandum  to  David  L.  Binder. 
Director— Division  U.  Office  of 
Antidumping  Investigations  from  David 
P.  Mueller.  Director.  Office  of  Policy, 
dated  August  1993.  regarding  non- 
mcirket  economy  status  and  surrogate 
country  selection  on  file  in  room  B-099 
of  the  Department  of  Commerce.) 

In  accordance  with  section 
773(c)(1)(B)  of  die  Art,  petitioner's  FMV 
consisted  of  the  sum  of  values  assigned 
to  materials,  labor,  energy,  and 
depreciation.  To  this,  petitioner  added 
general  expenses,  profit  and  packing. 
Petitioner  made  an  error  in  the 
calculation  of  paint  costs  and  we  have 
adjusted  petitioner's  calculation  to 
corrert  for  this  error.  In  addition,  to 
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value  the  material  inputs  for  cores, 
petitioner  used  two  methodologies 
which  involved:  (1)  Using  only  the  costs 
of  unprocessed  graphite  and  kaolin  clay; 
and  (2)  using  the  cost  of  a  finished  cgre. 
We  found  that  the  second  methodology 
would  double  count  certain  expenses 
included  in  the  cost  of  a  finished  core 
(e.g..  energy  to  produce  the  core,  labor 
hours,  etc.).  Therefore,  we  have  not 
accepted  petitioner's  second 
methodology  for  valuing  the  material 
inputs  for  cores  and,  instead,  relied  only 
on  the  first  methodology. 

Petitioner  adjusted  certain  production 
costs  to  reflert  differences  in  inflation 
and  currency  exchange  rates  between 
the  dates  of  the  U.S.  price  quote  and  the 
dates  of  the  reported  data. 

Pursuant  to  sections  773  (c)(1)  and 
{e)(l)  of  the  Art,  petitioner  added  to  the 
labor  and  material  costs  the  statutory 
minima  of  10  percent  for  general 
expenses  and  8  percent  for  profit,  as 
well  as  an  amount  for  packing  based  on 
the  experience  of  a  U.S.  producer. 

Thailand 

Petitioner  based  USP  on  a  1993  price 
quote  made  on  an  f.o.b.  basis  by  a  Thai 
wholesaler  to  an  unrelated  U.S. 
importer.  Petitioner  added  to  this  f.o.b. 
price  quote  an  amount  to  reflert  the 
Thai  value  added  tax  (VAT).  Petitioner 
did  not  adjust  the  quoted  price  to  reflert 
foreign  inland  freight  costs  or 
commissions. 

Petitioner  based  FMV  on  a  1993  price 
quote  for  sales  in  the  Thai  market  from 
a  Thai  wholesaler.  Petitioner  added  to 
this  price  an  amoimt  to  reflert  the  Thai 
VAT.  Petitioner  has  made  no  other 
adjustments  to  the  price. 

Fair  Value  Comparisons 

For  the  PRC,  based  on  its  comparisons 
of  USP  and  FMV,  petitioner  alleges 
dumping  margins  ranging  from  72.31 
percent  to  90.64  percent.  For  Thailand, 
petitioner  alleges  dumping  margins  of 
9.68  percent. 

Initiation  of  Investigations 

We  have  examined  the  petition  on 
pencils  and  have  found  that  it  meets  the 
requirements  of  section  732(b)  of  the 
Act.  Therefore,  we  are  initiating 
antidumping  duty  investigations  to 
determine  whether  imports  of  pencils 
from  the  PRC  and  Thailand  are  being,  or 
are  likely  to  be.  sold  in  the  United  States 
at  less  than  fair  value. 

ITC  Notification 

Section  732(d)  of  the  Art  requires  us 
to  notify  the  ITC  of  these  actions,  and 
we  have  done  so. 


Preliminary  Determination  by  the  ITC 

The  ITC  will  determine  by  December 
27. 1993,  whether  there  is  a  reasonable 
indication  that  imports  of  pencils  from 
the  PRC  and  Thailand  are  materially 
injuring,  or  threaten  material  injury  to, 
a  U.S.  industry.  A  negative  ITC 
determination  on  either  of  these  will 
result  in  the  investigations  being 
terminated:  otherwise,  each  of  these 
investigations  will  proceed  according  to 
statutory  and  regulatory  time  limits. 

This  notice  is  published  pursuant  to 
section  732(c)(2)  of  the  Art  and  19  CFR 
353.13(b). 

Dated:  November  30, 1993. 
Barbara  R.  Stafford, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  93-29958  Filed  12-7-93;  8:45  am] 
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[A-570-824] 

Notice  of  Preliminary  Detefmination  of  • 
Sales  at  Leas  Than  Fair  Value;  Silicon 
Carbide  From  the  People's  Republic  of 
China 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  December  8,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 

Edward  Easton  or  Andrew  McGilvray, 
Office  of  Antidumping  Investigations. 
Import  Administration.  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue.  NW..  Washington. 
DC  20230;  telephone;  (202)  482-1777  or 
(202)  482-0108.  respectively. 
PREUMINARY  DETERMINATION:  We 
preliminarily  determine  that  silicon 
carbide  from  the  People's  Republic  of 
China  (PRC)  is  being,  or  is  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value  (LTFV).  as  provided  in  sertion 
733  of  the  Tariff  Art  of  1930,  as 
amended  (the  Art).  The  estimated 
margin  is  shown  in  the  "Suspension  of 
Liquidation"  sertion  of  this  notice. 

Case  History 

Since  the  initiation  of  this 
investigation  on  Jidy  12, 1993,  (58  FR 
38361.  July  16. 1993).  the  following 
events  have  occurred. 

On  August  5. 1993,  die  U.S. 
International  Trade  Commission  (ITC) 
notified  us  of  its  preliminary 
determination  that  there  is  a  reasonable 
indication  that  an.  industry  in  the 
United  States  is  threatened  with 
material  injury  by  reason  of  imports  of 
siUcon  carbide  from  the  PRC  that  are 
alleged  to  be  sold  at  less  than  fair  value. 


On  July  26, 1993,  the  D«{»artment  of 
Commerce  (thc^Department)  sent  the 
PRC's  Ministry  of  Foreign  Trade  and 
Economic  Cooperation  (MOFTEC)  the 
antidumping  questionnaire.  (The 
antidumping  questionnaire  was  divided 
into  three  sections.  Section  A  requesting 
general  information  on  each  company, 
sertion  C  requesting  information  on, 
and  a  fisting  of,  U.S.  sales  made  during 
the  period  of  investigation  (POI).  and 
section  D  requesting  information  on  the 
production  process,  including  specific 
amounts  of  each  input  used  in 
manufacturing  sihcon  carbide.)  We 
informed  MOFTEC  that  it  was 
responsible  for  forwarding  the 
questionnaire  to  all  ^porters  and 
producers  of  siUcon  carbide  and 
submitting  complete  questionnaire 
responses  on  their  behalf. 

On  August  27, 1993,  MOFTEC 
informed  the  Department  that  several 
exporters  would  participate  in  the 
antidumping  investigation  through  their 
U.S.  coimsel  On  August  30. 1993,  the 
Department  reiterated  its  request  that 
MOFTEC  provide  us  with  a  list  of  all  the 
companies  exporting  silicon  carbide  to 
the  United  States  from  the  PRC. 

On  September  15. 1993,  six  exporters 
submitted  responses  to  Section  A  of  the 
questionnaire:  Hainan  Feitian 
Electrontech  Co.,  Ltd.,  Shaanxi 
Minmetals,  Xiamen  Abrasive  Co.,  7th 
Grinding  Wheel  Factory  Import  and 
Export  Corp.,  Qinghai  Metals  and 
Minerals  Iinport  &  Export  Corp.,  and 
The  Import  and  Export  Corporation  of 
Inner  Mongolia  Autonomous  Region. 
Also  on  September  15,  MOFTEC 
submitted  to  the  Department  a  list  of 
PRC  exporters  of  silicon  carbide.  On  this 
list  were  two  exporters  that  did  not 
submit  responses  to  the  Department's 
questionnaire,  China  National  Minerals 
Import  and  Export  Corp.,  Beijing,  and 
China  Metallurgical  Import  &  Export 
Jiangsu  Corporation,  Nanjing. 

The  Department  requested 
clarifications  of  the  submitted  Section  A 
responses  on  September  23  and 
September  29. 1993.  and  the  six 
respondents  submitted  additional 
information  concerning  Section  A  on 
Ortober  8  and  Ortober  13. 1993.  In  these 
responses,  three  of  the  respondent/ 
exporters  requested  that  the  Department 
consider  the  PRC's  silicon  carbide 
industry  to  be  a  market-oriented 
industry.  In  addition,  each  of  the  six 
respondents  asserted  that  it  was  not 
owned  by  the  central  government  and. 
therefore,  that  it  was  eUgible  for  a 
separate  dumping  margin. 

On  September  29  and  September  30. 
1993.  the  six  respondents  submitted 
their  answers  to  sertions  C  and  D  of  the 
Department's  questionnaire.  The 
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Department  requested  additional 
information  conwming  the 
questionnaire  responses  on  October  14. 
22,  and  27. 1993.  Additional  responses 
were  submitted  on  October  21  and  28 
and  on  November  5  and  November  8, 

1993. 

On  November  4. 1993,  we  requested 
that  MOFTEC  provide  information 
concerning  the  ownership  of  China 
National  Minerals  Import  and  Export 
Corp..  Beijing,  and  China  Metallurgical 
Import  *  Export  Jiangsu  Corporation. 
Nanjing,  the  two  non-participating 
exporters  identified  in  its  September  15. 
1993,  letter.  As  of  the  date  of  this 
preliminary  determination,  we  have  not 
received  a  reply  to  this  inquiry. 

We  received  both  argiunents  and 
information  from  petitioner  and 
respondents  shortly  before  the  deadline 
for  this  determination  and.  therefore,  we 
could  not  consider  them  at  this  time. 

Scope  of  Investigation 

The  product  covered  by  this 
investigation  is  silicon  carbide, 
regardless  of  grade  or  form,  containing 
by  weight  from  20  to  98  percent, 
inclusive,  silicon  carbide  and  with  a 
grain  size  coarser  than  size  325F  (as  set 
by  the  American  National  Standards 
Institute),  and  Inclusive  of  split  sizes. 
Silicon  carbide  covered  by  this 
investigation  typically  contains 
additional  impurities:  iron,  aluminum, 
silica,  silicon,  and  carbon  as  well  as 
calcium  and  magnesium.  Silicon 
carbide  is  currently  classifiable  under 
subheadings  2849.20.10  and  2849.20.20 
of  the  Harmonized  Tariff  Schedule 
(HTS).  The  HTS  numbers  are  provided 
for  convenience  and  customs  purposes. 
The  written  description  is  dispositive. 

Period  of  Invectigation 

The  period  of  investigation  (POI)  ts 
January  1. 1993,  throu^  June  30, 1993. 

Market-Oriented  Indostiy 

Three  respondents  in  this 
investigation  have  claimed  that  the 
silicon  carbide  industry  is  a  market- 
oriented  industry  ("MOI").  These 
respondents  claim  that  all  of  the 
manufacturers'  material  and  non- 
material  inputs  used  to  produce  silicon 
carbide  were  purchased  at  market- 
driven  prices  during  the  POI. 
Accordingly,  these  respondents  state 
that  it  is  appropriate  for  the  Department 
to  use  the  PRC  prices  for  material  and 
non-material  inputs  for  valuing  the 
inputs  used  to  produce  silicon  carbide. 
In  the  Pnliminary  Determination  of 
Sales  at  Less  Than  Fair  Value:  Sulfanilic 
Acid  From  the  People's  Republic  of 
China  (57  FR  9409.  9410,  (Mardi  18, 
1992))  ["Sulfanilic  Acid"),  the 


Department  set  forth  the  following 
criteria  to  be  used  in  determining 
whether  a  MOI  exists  in  an  economy 
which  would  otherwise  be  amsidered 
n*6n-market 

•  For  merchandise  under 
investigation,  there  must  be  virtually  no 
government  involvement  in  setting 
prices  or  amounts  to  be  produced.  For 
example,  state-required  production  of 
the  merchandise,  whether  for  export  or 
domestic  consumption  in  the  non- 
market  economy  country  would  be  an 
almost  insuperable  barrier  to  finding  a 
market-oriented  industry. 

•  The  industry  producing  the 
merchandise  xmder  investigation  should 
be  characterized  by  private  or  collective 
ownership.  There  may  be  state-owned 
enterprises  in  the  industry  but 
substantial  state  ownership  would 
weigh  heavily  against  finding  a  market- 
oriented  industry. 

•  Market-determined  prices  must  be 
paid  for  all  significant  inputs,  whether 
material  or  noo-material.  and  for  an  all 
but  insignificant  proportion  of  all  the 
inputs  accounting  for  the  total  value  of 
the  merchandise  imder  investigation. 
For  example,  an  input  price  will  not  be 
considered  market-determined  if  the 
producers  of  the  merchandise  under 
investigation  pay  a  state-set  price  for  the 
input  or  if  the  input  is  supplied  to  the 
producers  at  government  direction. 
Moreover,  if  Siere  is  any  state-required 
production  in  the  industry  producing 
the  input,  the  share  of  state-required 
production  must  be  insignificant. 

If  these  conditions  are  not  met,  then, 
pursuant  to  19  CFR  353.52.  the 
producers  of  the  merchandise  imder 
investigation  will  be  treated  as  non- 
market  economv  (NME)  producers,  and 
the  foreign  market  value  will  be 
calculated  by  using  prices  and  costs 
from  a  surrogate  country,  in  accordance 
with  sections  773(c)  (3)  and  (4)  of  the 
Act. 

The  questionnaire  which  was  sent 
through  MOFTEC  to  these  respondents 
included  an  optional  section  on  MOI. 
That  section  contains  questions  which 
parties  must  address  if  they  wish  to 
make  a  MOI  claim.  It  seeks  to  determine 
whether  or  not  government  control  is 
present  and  if  market  forces  are  at  work 
with  respect  to  the  pricing  of  the  inputs 
used  to  produce  the  subject 
merchandise.  In  their  September  29. 
1993.  responses  to  this  section  of  the 
questionnaire,  three  respondents 
asserted  that  the  prices  and  costs  for  all 
of  the  material  and  non-material  inputs 
used  to  produce  siUcon  carbide  were 
market-driven,  and  that  none  of  the 

factories'  suppliers  produced  any  of  the 

inputs  for  in-plan  production. 

Specifically,  these  respondents  claimed 


that  none  of  the  factories  producing  the 
subject  merchandise  purchased  their 
material  or  non-material  inputs  from 
suppliers  that  also  produced  the  same 
inputs  for  i^-pl^  factories  producing 
the  subject  merchandise  or  other  types 
of  merchandise  that  were  designated  for 
in-plan  production. 

In  applying  the  MOI  criteria  to  the 
silicon  cairbide  industry  in  the  PRC,  we 
find  that  coal  is  a  significant  material 
input  used  to  produce  silicon  carbide. 
"The  respondents  state  that  they  are  free 
to  negotiate  the  price  paid  for  coal,  and 
that  they  are  not  aware  of  state  control 
of  coal  production,  or  of  in-plan  coal 
production,  with  regard  to  their 
suppliers.  However,  the  World  Bank's 
January  1992  Discussion  Paper  on  the 
"The  Sectoral  Foundations  of  China's 
Development,"  a  publicly  available 
document,  demonstrates  that  coal  prices 
in  the  PRC  are  not  market-determined, 
and  that  in-plan  production  is  an 
important  aspect  of  the  Chinese  coal 
industry.  Therefore,  at  least  one  of  the 
principal  inputs  to  silicon  carbide 
production  is  affected  by  state  influence 
with  regard  to  both  its  production  levels 
and  its  pricing.  [See  also  the 
Department's  conoirrence 
memorandum,  dated  November  29, 
1993,  on  file  in  room  B-099  of  the  Main 
Commerce  Department  building.) 

Since  we  preliminarily  find  mat  a 
significant  material  input  is  not 
purchased  at  market-determined  prices, 
we  do  not  need  to  consider  whether  (1) 
the  prices  of  other  material  or  non- 
material  inputs  are  market-determined; 
(2)  whether  there  is  state-required 
production  of  the  subject  merchandise 
or  (3)  whether  there  is  substantial  state 
ownership  in  the  silicon  carbide 
industry.  See  Final  Negative 
Countervailing  Duty  Determinations: 
Oscillating  and  Ceiling  Fans  from  the 
PRC.  57  FR  24018,  24019  (June  5. 1992). 
Therefore,  we  have  preliminarily 
determined  that  the  MOI  criteria 
outlined  in  Sulfanilic  Acid  have  not 
been  met.  Based  on  this  finding,  we 
have  used  surrogate  values  in 
calculating  foreign  mafket  value  (FMV). 
as  discussed  below. 

Separate  Rates 

To  determine  whether  a  NME 
exporter  is  eligible  for  a  separate  rate, 
the  Department  first  analyzes 
ownership.  If  an  exporter  is  owned  by 
the  central  government,  the  Department 
will  not  issue  a  separate  rate  for  that 
exporter.  Instead,  the  Department 
assigns  to  all  central  government-owned 
exporters  a  single,  weighted-average 
margin. 

In  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Compact 
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Ductile  Iron  Watenvorks  Fittings  and 
Accessories  Thereof  From  the  People's 
Republic  of  China  (58  FR  37908,  July  14, 
1993).  the  Department  determined  that 
NME  exporters  owned  by  the  central , 
government  are  not  eUgible  for 
antidumping  duty  rates  separate  from 
each  other  because  ownership  by  the 
central  government  enables  the 
government  to  manipulate  prices, 
whether  or  not  it  takes  advantage  of  its 
opportunity  to  do  so  during  the  period 
of  investigation.  Accordingly,  entities 
owned  by  the  central  government 
caimot  be  eligible  for  rates  different  or 
separate  from  each  other.  To  calculate  a 
rate  for  exporters  owned  by  the  central 
government,  the  Department  requires 
that  all  potential  respondents  that  are 
owned  by  the  central  government  reply 
to  the  antidumping  questionnaire.  Only 
complete  responses  from  all  the  entities 
owned  by  the  central  government  could 
enable  the  Department  to  calculate  a 
weighted-average  antidumping  margin 
for  me  central  government-controlled 
entities. 

In  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Helical 
Spring  Lock  Washers  From  the  People's 
Republic  of  China  (58  FR  48833, 
September  20, 1993),  the  Department 
determined  that  if  an  exporter  is  not 
owned  by  the  central  government  the 
Department  will  consider  issuing  a 
separate  rate.  This  is  because  the 
opportunity  for  the  central  government 
to  manipulate  the  exporter's  prices  is 
less  than  its  opportunity  to  control  the 
prices  of  enterprises  owned  by  the 
central  government  However,  as  in  the 
case  of  central  government-owned 
exporters,  it  would  still  be  possible  for 
enterprises  under  common  ownership 
[e.g.,  regional  governments,  local 
governments,  collectives,  etc.)  to  have 
Uieir  prices  maniptjJated  by  the 
common  owner.  All  the  relevant  firms 
owned  by  an  entity  must  cooperate  in 
the  investigation  to  enable  the 
Department  to  calculate  a  weighted- 
average  dumping  margin  for  them. 

In  mis  investigation,  MOFTEC  has 
informed  the  Department  that  the 
central  govenunent  does  not  own  any  of 
the  exporters  of  silicon  carbide.  Further, 
submissions  on  the  record  indicate  that 
none  of  the  responding  exporters  share 
ownership  with  each  other,  or  with  the 
two  non-respondent  exporters  listed  by 
MOFTEC.  Neither  of  the  non- 
respondent  exportere  is  located  in  the 
same  province  as  the  six  responding 
exportere  (see  below). 

Given  that  each  of  the  six  responding 
exporters  is  neither  owned  by  the 
central  government  nor  owned  by 
another  jurisdiction  or  entity  that  also 
owns  other  exporters  of  the  subject 


merchandise,  we  may  consider  issuing 
separate  rates  to  these  respondents.  The 
criteria  the  Department  relies  upon  to 
establish  whemer  or  not  separate  rates 
are  appropriate  are  those  put  forward  in 
the  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Sparklers  From  the 
People's  Republic  of  China  (56  FR 
20588,  May  6, 1991)  ("SparUe/s"). 
Under  the  Sparklers  criteria,  the 
Department  issues  separate  rates  where 
respondents  can  demonstrate  both  a  de 
jure  and  de  facto  absence  of  central 
government  control  over  export 
activities. 

In  this  investigation,  each  of  the  six 
cooperative  exportere  has  documented 
that  its  Inisiness  Ucense  provides  that  its 
ownership  is  distinguished  from 
central-government  ownership. 
MOFTEC  has  confirmed  this  in  its  letter 
to  the  Department,  dated  November  1, 
1993.  This  information  indicates  that 
there  is  a  de  jure  absence  of  central 
government  control. 

The  six  cooperating  respondents  have 
each  asserted  that  it  establishes  its  own  * 
export  prices  and  keeps  the  proceeds  of 
its  export  sales  and  that  its  management 
operates  with  a  high  degree  of 
autonomy.  This  Information  indicates 
the  de  facto  absence  of  central 
government  control  with  respect  to 
exports.  Consequently,  we  have 
determined  that  these  six  cooperating 
exportere  have  met  the  criteria  set  forth 
in  Sparklers  as  necessary  for  the 
application  of  separate  rates. 

Surrogate  Country 

Section  773(c)  of  the  Act  requires  the 
Department  to  value  the  factore  of 
production,  to  the  extent  possible,  in 
one  or  more  market  economy  countries 
that  are  at  a  level  of  economic 
development  comparable  to  that  of  the 
non-market  economy  country,  and  that 
are  significant  produoere  of  comparable 
merchandise,  "the  Department  has 
determined  that  India  and  Pakistan  are 
the  most  comparable  to  the  PRC  in 
terms  of  overall  economic  development, 
based  on  per  capita  gross  national 
product  ("GNP"),  the  national 
distribution  of  labor,  and  grovrth  rate  in 
per  capita  GNP.  [See  memorandum  bom 
the  Office  of  Policy  to  Gary  Taverman, 
dated  August  17, 1993.)  Because  India 
fulfills  both  requirements  outlined  in 
the  statute,  India  is  the  preferred 
siirrogate  country  for  purposes  of 
calculating  the  factora  of  production 
used  in  producing  the  subject 
merchandise.  We  have  resorted  to 
Pakistan  for  several  surrogate  values, 
where  Indian  values  were  either 
unavailable  or  significantly  outdated.  In 
addition,  we  have  used  a  world-market 
price  in  one  instance  where  no 


appropriate  surrogate  value  was 
available.  We  have  used  the  values  for 
the  factora  of  pit>duction,  as 
appropriate,  from  those  sources.  We 
have  obtained  and  reUed  upon 
pubUshed,  publicly  available 
information,  wherever  possible. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  silicon 
carbide  from  the  PRC  to  the  United 
States  were  made  at  less  than  fair  value, 
we  compared  the  United  States  price 
(USP)  to  the  FMV,  as  specified  in  the 
"United  States  Price"  and  "Foreign 
Market  Value"  sections  of  this  notice. 

United  States  Price . 

We  based  USP  on  purchase  price  sales 
made  directly  to  unrelated  parties  prior 
to  the  date  of  importation  into  the 
United  States,  in  accordance  with 
section  772(b)  of  the  Act.  We  used 
purchase  price  as  defined  in  section  772 
of  the  Act,  because  the  subject 
merchandise  was  sold  to  unrelated 
parties  in  the  United  States  prior  to 
importation  into  the  United  States,  and 
because  exporter's  sales  price 
methodology  was  not  indicated  by  other 
circumstances. 

For  those  exportere  that  responded  to 
the  Department's  questionnaire,  we 
calculated  purchase  price  based  on 
packed,  FOB  foreign-port  prices  to 
unrelated  purchasere  in  the  United 
States.  We  made  deductions  for  foreign 
inland  freight,  which  was  calculated  on 
the  basis  of  surrogate  Indian  freight 
rates. 

Foreign  Market  Value 

We  calculated  FMV  based  on  factore 
of  production  reported  by  the  factories 
which  produced  the  subject 
merchandise  for  these  respondents.  The 
factore  used  to  produce  silicon  carbide 
include  materials,  labor,  and  energy.  To 
calculate  FMV,  the  reported  factors  of 
production  were  multiplied  by  the 
appropriate  surrogate  values  for  the 
different  inputs.  (For  a  complete 
analysis  of  surrogate  values,  see  our 
concurrence  memorandiun.) 

We  used  surrogate  transportation  rates 
to  value  inland  freight  from  the  factories 
to  ports.  In  the  case  of  material  inputs, 
we  also  used  surrogate  transportation 
rates  to  value  the  transportation  of 
inputs  to  the  factories.  In  those  cases 
where  a  respondent  failed  to  provide 
transportation  distances,  we  applied  the 
longest  train  and  truck  rates  from  our 
surrogate  data  as  the  best  information 
available. 

To  value  silica  sand  and  coal,  we  used 
publicly  available  information  from  the 
Indian  Minerals  Yearbook  1992.  We 
adjusted  the  factor  values  to  the  POI 
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using  wholesale  price  indices  published 
by  the  Intefiiational  Monetary  Fund. 

To  value  electricity,  we  used  publicly 
available  information  from  the  ^ 

"Monthly  Statistical  Bulletin" 
published  by  the  Pakistani  Federal 
Bureau  of  Statistics.  We  selected  this 
source  because  it  provided  an  electricity 
rate  for  industrial  use  in  the  POI.  The 
most  recent  published,  publicly 
available  Indian  electricity  rate  for 
industrial  use  dated  from  1985. 

To  value  petroleum  coke,  we  used 
"cxirrent  petroleum  coke  prices" 
reported  in  Coal  Week  International 
during  the  POI.  Because  these  prices 
were  reported  on  FOB,  U.S.-port  bases, 
we  adjusted  the  prices  to  an  FOB  Asian 
port  basis.  Although  we  would  have 
preferred  to  rely  upon  a  surrogate 
country's  published,  publicly  available 
statistics  for  valuing  petroleum  coke,  the 
import  statistics  for  India  and  Pakistan 
referred  to  calcined  petroleum  coke,  a 
further  processed  product.  We  could  not 
find  any  appropriate  statistics  for  the 
third,  fourth,  and  fifth  surrogate  choices: 
Kenya,  Nigeria,  and  Sri  Lanka.  The 
import  statistics  for  the  sixth  surrogate 
choice,  Indonesia,  reported  a  small 
metric  tonnage  for  petroleum  coke 
during  the  period  January-June  1989. 
Our  analysis,  however,  has  led  us  to 
conclude  that  this  figure,  when 
compared  with  reported  U.S.-port  prices 
during  the  POI.  is  too  high  to  be 
considered  reasonable. 

To  value  labor  costs,  we  used  the 
International  Labor  Office's  1992 
Yearbook  of  Labor  Statistics.  To 
determine  the  number  of  hours  in  an 
Indian  workday,  we  used  the  Country 
Reports:  Human  Rights  Practices  for 
1990. 

To  value  factory  overhead,  selling, 
general  and  administrative  expenses, 
and  profit,  we  calculated  percentages 
based  on  elements  of  industry  group 
income  statements  from  The  Reserve 
Bank  of  India  Bulletin.  We  adjusted  the 
factory  overhead  calculations  to  take 
into  account  respondents'  actual  energy 
consumption  experience.  For  selling, 
general  and  administrative  (SG&A) 
expenses,  we  used  the  statutory 
minimum  of  ten  percent  of  materials, 
labor,  and  factory  overhead  because  the 
calculated  figure  was  less  than  ten 
percent.  For  profit  we  used  the  statutory 
minimum  of  eight  percent  of  materials, 
labor,  factory  overhead,  and  SG&A 
expenses,  because  the  calculated  figure 
was  less  than  eight  percent. 

We  also  added,  wnere  appropriate,  an 
amount  for  packing  labor  based  on  the 
appropriate  Indian  wage  rate,  and  an 
amount  for  packing  materials  based  on 
Indian  prices  to  derive  the  FMV  for  one 
metric  ton  of  silicon  carbide.  We  made 


no  adjustments  for  selling  expenses.  We 
added  surrogate  freight  costs  for  the 
delivery  of  inputs  and  packing  materials 
to  the  ^ctories  producing  silicon 
carbide. 

Best  Information  Available 


The  Department's  policy,  as  set  forth 
in  Lock  Washers,  is  that  all  potential 
exporters  owned  by  a  given  entity  must 
cooperate  in  our  investigation  in  order 
for  the  response  to  be  considered 
complete. 

MOFTEC  did  not  submit  a 
consolidated  questionnaire  response  on 
behalf  of  all  PRC  exporters  of  silicon 
carbide.  As  noted  above,  the  list  of  PRC 
exporters  of  silicon  carbide  submitted 
by  MOFTEC  contained  the  names  of 
firms  which  have  not  responded  to  the 
Department's  antidumping 
questionnaire.  Since  the  Department 
must  receive  an  adequate  questionnaire 
response  from  each  entity  to  which  a 
separate  dumping  margin  rate  can  be 
applied,  all  non-respondent  entities 
must  receive  a  single  "All  Other"  rate. 
In  the  absence  of  adequate  questionnaire 
responses  from  the  other  exporters  of 
silicon  carbide,  we  have  based  our  "All 
Other"  rate  on  the  best  information 
available  (BIA). 

In  determining  what  to  use  as  BIA.  the 
Department  follows  a  two-tiered 
methodology,  whereby  the  Department 
normally  assigns  lower  margins  to  those 
respondents  who  cooperated  in  an 
investigation  and  margins  based  on 
more  adverse  assumptions  for  those 
respondents  who  did  not  cooperate  in 
an  investigation.  According  to  the 
Department's  two-tiered  BIA 
methodology  outlined  in  the  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Hot-Rolled  Carbon 
Steel  Flat  Products.  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products,  and  Certain 
Cut-to-Length  Carbon  Steel  Plate  From 
Belgium.  58  FR  37083  {J\i\y  9. 1993). 
when  a  company  refuses  to  provide  the 
information  requested  in  the  form 
required,  or  otherv»dse  significantly 
impedes  the  Department's  investigation, 
it  is  appropriate  for  the  Department  to 
assign  to  that  company  the  higher  of  (a) 
the  highest  margin  alleged  in  the 
petition,  or  (b)  the  highest  calculated 
rate  of  any  respondent  in  the 
investigation.  Here,  where  some  PRC 
exporters  failed  to  respond  to  our 
questionnaire,  we  are  assigning  406.00 
percent  (the  highest  margin  calculated 
in  the  petition,  as  amended)  as  BIA  to 
such  exporters  (i.e.,  all  exporters  other 
than  the  responding  exporters). 

Verification 

As  provided  in  section  776(b)  of  the 
Act.  we  will  verify  all  information 


determined  to  be  acceptable  for  use  in 
making  our  final  determination. 

Suspension  of  Liquidation 

In  a^coi^ance  with  section  733(d)(1) 
of  the  Act,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  silicon  carbide  from  the  PRC 
that  are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register.  The  Customs 
Service  shall  require  a  cash  deposit  or 
posting  of  a  bond  equal  to  the  estimated 
amount  by  which  the  FMV  exceeds  the 
USP  as  shown  below.  These  suspension 
of  liquidation  instructions  will  remain 
in  effect  until  further  notice. 

The  weighted-average  dumping 
margins  are  as  follows: 


Manufacturer/producer/exporter 

Weighted- 
average 
margin 

percentage 

7th  Gnrxlifig  Wheel  Factory  Im- 
port and  Export  Corporation  ... 

The  Import  ar>d  Export  Trading 
Corporation  of  Inner  Mongolia 
Autonomous  Reaion  

56.25 
854 

The  Qinghai  Metals  and  Min- 
erals Import  and  Export  Cor- 
Doration       

11.16 

Xiamen  Abrasive  Company 

Shaanid  Minmatals  

30.68 
105.24 

Hainan      Feitian      Electrontech 
r^ornoanv  Ltd     

67.74 

All  Others 

406.00 
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ITC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  final 
determination  is  affirmative,  the  ITC 
will  determine  before  the  later  of  120 
days  after  the  date  of  this  preliminary 
determination  or  45  days  after  our  final 
determination  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to.  the  U.S.  industry. 

Public  Comment 

In  accordance  with  19  CFR  353.38, 
case  briefs  or  other  written  comments  in 
at  least  ten  copies  must  be  submitted  to 
the  Assistant  Secretary  for  Import 
Administration  no  later  than  December 
23, 1993.  and  rebuttal  briefs,  no  later 
than  December  30, 1993.  In  accordance 
with  19  CFR  353.38(b),  we  will  hold  a 
public  hearing,  if  requested,  to  afford 
interested  parties  an  opportimity  to 
comment  on  arguments  raised  in  case  or 
rebuttal  briefs.  Tentatively,  the  hearing 
will  be  held  on  January  6, 1994,  at  10:00 
a.m.  at  the  U.S.  Department  of 
Commerce,  Room  3708, 14th  Street  and 
Constitution  Avenue,  N.W.. 


Washington.  DC.  20230.  Parties  should 
confirm  by  telephone  the  time,  date,  and 
place  of  the  hearing  48  hours  before  the 
scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  partici{}8te  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Commerce,  Room  B--099,  within  ten 
days  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  the  party's 
name,  address,  and  telephone  number, 
(2)  the  number  of  participants;  and  (3) 
a  hst  of  the  issues  to  be  discussed.  In 
accordance  with  19  CFR  353.38(b),  oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs.  If  this  investigation 
proceeds  normally,  we  will  make  our 
final  determination  by  February  14, 
1994. 

This  determination  is  published 
pursuant  to  section  733(f)  of  the  Act  and 
19  CFR  353.15(a)(4). 

Dated:  November  29, 1903. 

Barbara  R.  Stafford. 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  93-29960  Filed  12-7-93;  8:45  am] 
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[C-357-«01] 

LIght-Walled  Rectangular  Tubing  From 
Argentina;  Determination  Not  To 
Revoke  Countervailing  Duty  Order 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  determination  not  to 
revoke  countervailing  duty  order. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its 
determination  not  to  revoke  the 
countervailing  duty  order  on  light- 
walled  rectangular  tubing  from 
Argentina. 

EFFECTIVE  DATE:  December  8. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 

Cameron  Cardozo  or  Maria  MacKay, 
Office  of  Countervailing  Compliance, 
Intramational  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230;  telephone:  (202) 
482-2786. 

SUPPIXMENTARY  B<FORMATK)N: 

Background 

On  October  4, 1993,  the  Department 
of  Commerce  (the  Department) 
published  in  the  Federal  Register  (58 
FR  51617)  its  intent  to  revoke  the 
countervailing  duty  order  on  light- 
walled  rectangular  tubing  from 
Argentina  (53  FR  37619;  September  27, 


1988).  Under  19  CFR  355.25(d)(4)(iii). 
the  Secretary  of  Commerce  will 
conclude  that  an  order  is  no  longer  of 
interest  to  interested  parties  and  will 
revoke  the  order  if  no  domestic 
interested  party  objects  to  revocation  or 
no  interested  party  requests  an 
administrative  review  by  the  last  day  of 
the  fifth  anniversary  month. 

On  October  22, 1993,  Hannibal 
Industries,  Inc..  a  domestic  producer  of 
the  subject  merchandise,  objected  to  our 
intent  to  revoke  the  order.  Because  the 
requirements  of  19  CFR  355.25(d)(4)(iii) 
have  not  been  met,  we  will  not  revoke 
the  order. 

This  determination  (s  in  accordance  with 
19  CFR  355.25(d)(4). 

Dated:  December  1. 1993. 

Roland  L  MacDooald, 

Acting  Deputy  Assistant  Secretary  for 

Compliance. 

(FR  Doc  93-29962  Piled  12-7-93;  8;45  amj 

BIUJNO  cooc  »ie-os-p 


(C-357-^1] 

Heavy-Wailed  Rectangular  Tubing 
From  Argentina  Determination  Not  To 
Revoke  Countervailing  Duty  Order 

AGENCY:  International  Trade 
Administration/Import  Administration 
Department  of  Commerce. 

ACTION:  Notice  of  determination  not  to 
revoke  coimtervailing  duty  order. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its 
determination  not  to  revoke  the 
countervailing  duty  order  on  heavy- 
walled  rectangular  tubing  bom 
Argentina. 

EFFECTIVE  DATE:  December  8.  1993. 
FOR  FURTHER  INFORMATKW  CONTACT: 

Cameron  Cardozo  or  Maria  MacKay. 
Office  of  Countervailing  Comphance, 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230;  telephone:  (202) 
482-2786. 

SUPPt-EMENTARY  INFORMATIONi 

Background 

On  October  4. 1993,  the  Department 
of  Commerce  (the  Department) 
published  in  the  Federal  Register  (58 
FR  51617)  its  intent  to  revoke  the 
countervailing  duty  order  on  heavy- 
walled  rectangular  tubing  from 
Argentina  (53  FR  37619;  September  27. 
1988).  Under  19  CFR  355.25(d)(4)(iii), 
the  Secretary  of  Commerce  will 
conclude  that  an  order  is  no  longer  of 
interest  to  interested  parties  and  will 
revoke  the  order  if  no  domestic 
interested  party  objects  to  revocation  or 


no  interested  party  requests  an 
administrative  review  by  the  last  day  of 
the  fifth  anniv(wsary  month. 

On  October  22, 1993.  Hannibal 
Industries,  Inc..  a  domestic  producer  of 
the  subject  merchandise,  objected  to  our 
intent  to  revoke  the  order.  Because  the 
requirements  of  19  CFR  355.25(d)(4Kiii) 
have  not  been  met,  we  will  not  revoke 
the  order. 

This  detenninaUon  is  in  accordance  with 
19  CFR  355.25(d)(4). 

Dated:  December  1. 1993. 

Roland  1^  MacDonald. 

Acting  Deputy  Assistant  Secretory  for 
Compliance. 

[FR  Doc  93-29963  #iyd  12-7-93;  8:45  ami  • 
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[A-351-824,  A-570-828.  A-823-80S,  A-M7- 
811] 

Initiation  of  Antidumping  Duty 
investigationa:  Silicomangartese  From 
Brazil,  the  People's  Republic  of  China, 
Ukraine  and  Venezuela 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  December  8,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Ready  or  Lori  Way.  Office  of 

Antidumping  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW..  Washington,  DC  20230; 
telephone  (202)  482-2613  and  482- 
0114.  respectively. 

MtriATION  OF  INVESTIGATIONS: 
The  Petition 

On  November  12, 1993.  we  received 
a  petition  filed  in  proper  form  by  Elkem 
Metals  Company  and  the  Oil,  Chemical 
&  Atomic  Workers  Local  3-639 
(petitioners).  Petitioners  filed 
supplements  to  the  petition  on 
November  17  and  24, 1993.  pursuant  to 
19  CFR  353.12(e).  In  accordance  with  19 
CFR  353.12.  petitioners  allege  that 
silicomanganese  frt>m  Brazil,  the 
People's  Republic  of  China  (PRC). 
Ukraine  and  Venezuela  is  being,  or  is 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value  within  the  meaning 
of  section  731  of  the  Tariff  Act  of  1930, 
as  amended  (the  Act),  and  that  these 
imports  are  materially  injuring,  or 
threaten  material  injury  to.  a  U.S. 
industry. 

Petitioners  have  stated  that  they  have 
standing  to  file  the  petition  because  they 
are  interested  parties  as  defined  under 
sections  771(9)  (C)  and  P)  of  the  Act, 
and  because  the  petition  was  filed  on 
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behalf  of  the  U.S.  industry  producing 
the  product  subject  to  these 
investigations.  If  any  interested  party,  as 
described  under  paragraphs  (C),  (D),  (E) 
or  (F)  of  section  7  7 1(9)  of  the  Act,         *- 
wishes  to  register  support  for,  or 
opposition  to,  this  petition,  such  party 
should  file  a  written  notification  with 
the  Assistant  Secretary  for  Import 
Administration. 

Under  the  regulations  of  the 
Department  of  Commerce  (the 
Department),  any  producer  or  reseller 
seexing  exclusion  from  a  potential 
antidumping  duty  order  must  submit  its 
request  for  exclusion  within  30  days  of 
the  date  of  the  publication  of  this  notice. 
The  procedures  and  requirements 
regarding  the  filing  of  such  requests  are 
contained  in  19  CFR  353.14. 

Scope  of  Investigations 

The  merchandise  covered  by  these 
investigations  is  silicomanganese  from 
Brazil,  the  PRC,  Ukraine  and  Venezuela. 
Silicomanganese,  which  is  sometimes 
called  ferrosilicon  manganese,  is  a 
ferroalloy  composed  principally  of 
manganese,  silicon,  and  iron,  and 
normally  containing  much  smaller 
proportions  of  minor  elements,  such  as 
carbon,  phosphorous  and  sulfur. 
Silicomanganese  generally  contains  by 
weight  not  less  than  4%  iron,  more  than 
30%  manganese,  more  than  8%  silicon 
and  not  more  than  3%  phosphorous.  All 
compositions,  forms  and  sizes  of 
silicomanganese  are  included  within  the 
scope  of  these  investigations,  including 
silicomanganese  slag,  fines  and 
briquettes.  Silicomanganese  is  used 
primarily  in  steel  production  as  a  source 
of  both  silicon  and  manganese.  These 
investigations  cover  all 
silicomanganese,  regardless  of  its  tariff 
classification.  Most  silicomanganese  is 
currently  classifiable  under  subheading 
7202.30.0000  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS). 
Some  silicomanganese  may  also  be 
classifiable  under  HTS  subheading 
7202.99.5040.  Although  the  HTS 
subheading  is  provided  for  convenience 
and  customs  purposes,  our  written 
descriptions  of  the  scope  of  these 
proceedings  are  dispositive. 

We  have  adopted  the  above  scope  for 
purposes  of  this  initiation.  We  intend  to 
clarify  the  scope  of  these  investigations 
at  the  time  of  our  preliminary 
determinations.  For  this  purpose,  we 
invite  comments  from  interested  parties. 
We  also  intend  to  solicit  views  from  the 
U.S.  Customs  Service  regarding  the 
scope  of  these  investigations. 

United  States  Price  " 

Petitioners  based  their  estimates  of 
U.S.  price  (USP)  foi  all  four  coimtries  on 


weighted-average  Customs  unit  values 
calculated  firom  Department  import 
statistics.  Petitioners  made  deductions 
for  foreign  inland  fieight  in  the  cases  of 
Brazil  and  Venezuela.  Additionally,  in 
the  case  of  Brazil,  petitioners  made  an 
addition  for  the  Brazilian  ICMS  tax 
(VAT)  imposed  on  home  market,  but  not 
export,  sales. 

Foreign  Market  Value 

l.Bmzil 

Petitioners  based  foreign  market  value 
(FMV)  for  Brazil  on  a  ICMS  tax- 
inclusive.  FOB  producer's  plant,  price 
quote  developed  by  a  market  researcher 
in  Brazil.  From  the  quoted  price, 
petitioners  deducted  an  amount  for 
credit  expense.  Petitioners  adjusted  the 
price  quote  for  one  month's  inflation. 
We  adjusted  petitioners'  methodology 
by  conforming  the  calculation  of  credit 
expense  to  the  Department's  practice, 
and  by  substituting  an  inflation  factor 
which  we  calculated  using  International 
Monetary  Fvmd  data. 

Based  on  comparisons  of  USP  and 
FMV,  the  margin  of  dumping  of 
siUcomanganese  from  Brazil  alleged  by 
petitioners  is  17.6  percent. 

2.  Nonmarket  Economies 

Petitioners  contend  that  the  FMV  of 
PRC-  and  Ukraine-produced  imports 
subject  to  these  investigations  must  be 
determined  in  accordance  with  section 
773(c)  of  the  Act,  which  concerns 
nonmarket  economy  ("NME")  countries. 
The  Department  has  determined  the 
PRC  and  Ukraine  to  be  NME  countries, 
within  the  meaning  of  section 
771(18)(A)  of  the  Act.  in  previous  cases 
(See,  e.g.,  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Certain 
Compact  Ductile  Iron  Waterworks 
Fittings  and  Accessories  Thereof  from 
the  PRC,  58  FR  37908  Quly  14, 1993)) 
and  Final  Determinations  of  Sales  at 
Less  Than  Fair  Value:  Ferrosilicon  from 
Kazakhstan  and  Ukraine,  58  FR  13050 
(March  9, 1993),  respectively).  In 
accordance  with  771(18)(C)  of  the  Act, 
these  determinations  continue  to  apply 
for  purposes  of  this  initiation. 

In  the  course  of  these  investigations, 
parties  will  have  the  opportunity  to 
address  these  NME  determinations  and 
provide  relevant  information  and 
argument  on  this  issue.  In  addition, 
parties  will  have  the  opportunity  in 
these  investigations  to  submit  comments 
on  whether  FMV  should  be  based  on 
prices  or  costs  in  the  PRC  and  Ukraine 
consistent  with  section  773(c)(1)(B)  of 
the  Act  (See  Amendment  to  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value  and  Amendment  to 
Antidumping  Duty  Order  Chrome- 


Plated  Lug  Nuts  from  the  People's 
Republic  of  China,  57  FR  15052  (April 
24, 1992)). 

Because  of  the  extent  of  central 
government  control  in  an  NME,  the 
Departrfnent  further  considers  that  a 
single  antidumping  margin,  should 
there  be  one,  is  appropriate  for  all 
exporters  from  each  NME.  Only  if 
individual  NME  exporters  are  free  of 
central  government  ownership  and  can 
demonstrate  an  absence  of  central 
governmental  control  with  respect  to  the 
pricing  of  exports,  both  in  law  and  in 
fact,  will  they  be  considered  eligible  for 
separate,  owner-specific  deposit  rates. 
(See  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Helical  Spring 
Lock  Washers  from  the  People's 
Republic  of  China,  58  FR  48833 
(September  20, 1993)  for  a  discussion  of 
the  information  the  Department 
considers  appropriate  to  warrant 
calculation  of  separate  rates.) 

In  accordance  with  section  773(c)  of 
the  Act,  FMV  in  NME  cases  is  based  on 
NME  producers'  factors  of  production 
valued  in  a  market  economy  country.  In 
accordance  with  section  773(C)(1)(B)  of 
the  Act,  petitioners'  FMV  consisted  of 
the  simi  of  values  assigned  to  materials, 
labor,  energy  and  depreciation.  To  this, 
petitioners  added  general  expenses  and 
profit. 

(a)  PRC 

Petitioners  calculated  FMV  on  the 
basis  of  the  valuation  of  factors  of 
production  derived  from  information 
developed  by  a  market  researcher  in 
India  about  production  processes  in 
India.  Petitioners  claim  that  India  is 
comparable  in  economic  development 
to  the  PRC  and  that  India  is  a  significant 
producer  of  silicomanganese.  For 
purposes  of  this  initiation,  we  have, 
pursuant  to  section  773(C)(4)  of  the  Act, 
accepted  India  as  an  appropriate 
surrogate  country  because  its  economy 
is  at  a  level  of  development  comparable 
to  the  PRC's  and  because  it  is  a 
significant  producer  of  comparable 
merchandise.  (See  Memorandum  to 
David  L.  Binder,  Director-Division  II, 
Office  of  Antidumping  Investigations 
from  David  P.  Mueller,  Director,  Office 
of  Policy,  dated  Octpber  16, 1992. 
regarding  Certain  Helical  Spring  Lock 
Washers  from  the  People's  Republic  of 
China  (PRC):  Nonmarket  Economy 
Status  and  Surrogate  Country  Selection 
which  is  on  file  in  room  B-099  of  the 
Department  of  Commerce.) 

One  fector,  which  petitioner  claims  is 
captively  produced  in  India,  and  for 
which  petitioner  was  unable  to  find  a 
value  in  India  or  other  potential 
surrogate  coxmtries.  was  valued  in  the 
United  States.  Petitioners  have  stated 
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that  this  value  was  the  only  information 
reasonably  available  to  them.  Because 
an  appropriate  amount  for  factory 
overhead  was  not  available  fit)m 
surrogate  data,  the  amount  added  was 
based  in  part  on  the  experience  of 
Elkem's  plant  located  in  the  United 
States.  Petitioners  added  amounts  for 
general  expenses  and  profit  based  on  the 
statutory  minimum  percentages. 
Packing  cost  is  not  applicable  since  this 
product  is  shipped  in  bulk. 

The  margin  of  dumping  of 
silicomanganese  fi-om  the  PRC  alleged 
by  petitioners  is  150.0  percent. 

(b)  Ukraine 

Petitioners  calculated  FMV  on  the 
basis  of  the  valuation  of  factors  of 
production  derived  from  information 
developed  by  a  market  researcher  in 
Mexico  about  production  processes  in 
Mexico.  Petitioners  claim  that  Mexico  is 
comparable  in  economic  development 
to  Ukraine  and  that  Mexico  is  a 
significant  producer  of  silicomanganese. 
For  purposes  of  this  initiation,  we  have, 
pursuant  to  section  773(C)(4)  of  the  Act, 
accepted  Mexico  as  an  appropriate 
surrogate  country  because  its  economy 
is  at  a  level  of  development  comparable 
to  Ukraine  and  because  it  is  a  significant 
producer  of  comparable  merchandise. 
(See  Memorandum  to  David  L.  Binder, 
Director-Division  II,  Office  of 
Antidumping  Investigations  from  David 
P.  Mueller,  Director,  Office  of  Policy, 
dated  August  11, 1992,  regarding 
Fenvsilicon  from  Kazakhstan.  Ukraine 
and  Russia:  Nonmarket  Economy  Status 
and  Surrogate  Country  Selection  on  file 
in  room  B-099  of  the  Department  of 
Commerce.) 

In  the  cases  of  two  factors,  where 
factor  information  was  not  available  in 
Mexico,  petitioners  used  the  fectors  of  a 
plant  located  in  the  United  States.  The 
factors  were  valued  using  Mexican 
values  developed  by  the  market 
researcher.  One  fector,  which  petitioner 
claims  is  captively  produced  in  Mexico, 
and  for  which  petitioner  was  imable  to 
find  a  value  in  Mexico  or  other  potential 
siirrogate  coimtries,  was  valued  in  the 
United  States.  Petitioners  have  stated 
that  this  value  was  the  only  information 
reasonably  available  to  them.  The 
amount  added  for  factory  overhead  was 
based  in  part  on  the  experience  of 
Elkem's  plant  located  in  the  United 
States.  Petitioners  added  amoimts  for 
general  expenses  and  profit  based  on  the 
statutory  minimum  percentages. 
Packing  cost  is  not  appUcable  since  this 
product  is  shipped  in  bulk. 

The  margin  of  dumping  of 
siUcomanganese  fit}m  Uloaine  alleged 
by  petitioners  is  125.3  percent. 


3.  Venezuela 

Petitioners  based  FMV  for  Venezuela 
on  a  purchase  order  provided  by  a 
market  researcher.  The  purchase  order 
contains  an  FOB  producer's  plant  price. 
Petitioners  made  no  adjustments  to  this 
price. 

The  margin  of  dimiping  of 
siUcomanganese  from  Venezuela  alleged 
by  petitioners  ranges  fi-om  37.2  to  55.4 
percent. 

Initiation  oflnvestigations 

We  have  examined  the  petiUon  on 
silicomanganese  from  Brazil,  the  PRC, 
Ukraine  and  Venezuela  and  have  found 
that  it  meets  the  requirements  of  section 
732(b)  of  the  Act.  Therefore,  we  are 
initiating  antidumping  duty 
investigations  to  determine  whether 
imports  of  siUcomanganese  from  Brazil, 
the  PRC,  Ukraine  and  Venezuela  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value. 

ITC  Notification 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  International  Trade 
Conamission  (ITC)  of  this  action  and  we 
have  done  so. 

PreUminary  Determination  by  the 
International  Trade  Commission 

The  ITC  wiU  determine  by  December 
27, 1993,  whether  there  is  a  reasonable 
indication  that  imports  of 
siUcomanganese  from  Brazil,  the  PRC, 
Ukraine  and  Venezuela  are  materiaUy 
injuring,  or  threaten  material  injury  to, 
a  U.S.  industry.  Pursuant  to  section 
733(a)  of  the  Act,  any  ITC  determination 
that  is  negative  wiU  resxilt  in  the 
respective  investigation  being 
terminated;  otherwise,  the 
investigations  wiU  proceed  according  to 
statutory  and  regulatory  time  limits. 

This  notice  is  published  pursuant  to 
section  732(c)(2)  of  the  Act  and  19  CFR 
353.13(b). 

Dated:  December  2. 1993. 
Barbara  R.  Staflbrd, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  93-29959  Filed  12-7-93;  8:45  am] 

BaUNG  CODE  3610-OS-P 


[A-659-502] 

Certain  Welded  Carbpn  Steel  Small 
Diameter  and  Ught>Walled  Rectangular 
Pipes  and  Tube*  From  Singapore; 
Intent  to  Revoke  Antidumping  Duty 
Order 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 


ACTION:  Notice  of  intent  to  revoke 
antidumping  diity  order. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  pubUc  of  its  intent  to 
revoke  the  antidumping  duty  order  on 
certain  welded  carbon  steel  small 
diameter  and  light-walled  rectangular 
pipes  and  tubes  from  Singapore. 

Domestic  interested  parties  who 
object  to  this  revocation  must  submit 
their  comments  in  writing  no  later  than 
November  30, 1993. 
EFFECTIVE  DATE:  December  8, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maureen  Shields  or  John  Kugelman, 
Office  of  Antidumping  CompUance, 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230,  telephone:  (202) 
482-3601. 

SUPPt-EMENTARY  INFORMATION: 

Background 

On  November  13, 1986,  the 
Department  of  Commerce  (the 
Department)  pubUshed  an  antidiunping 
duty  order  on  certain  welded  carbon 
steel  small  diameter  and  Ught-walled 
rectangular  pipes  and  tubes  from 
Singapore  (51  FR  41142).  The 
Department  has  not  received  a  request 
to  conduct  an  administrative  review  of 
this  order  for  the  most  recent  four 
consecutive  aimual  anniversary  months. 

The  Department  may  revoke  an 
antidumping  duty  order  or  finding  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by 
§  353.25(d)(4)  of  the  Department's 
regulations,  we  are  notifying  the  pubUc 
of  our  intent  to  revoke  this  antidumping 
duty  order. 

Opportunity  to  Object 

No  later  than  November  30, 1993, 
domestic  interested  parties,  as  defined 
in  §  353.2(k)  (3),  (4).  (5),  and  (6)  of  the 
Department's  regulations,  may  object  to 
the  Department's  intent  to  revoke  this 
antidumping  duty  order. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
room  B-029,  U.S.  Department  of 
Commerce.  Washington,  DC  20230. 

If  interested  j)arties  do  not  request  an 
administrative  review  in  accordance 
with  the  Department's  notice  of 
opportimity  to  request  administrative 
review  by  November  30, 1993,  or 
domestic  interested  parties  do  not  object 
to  the  Department's  intent  to  revoke  by 
NovembOT  30, 1993,  we  shall  conclude 
that  the  order  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  revocation. 
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This  ■Otic*  k  la  accordance  wtth  19CrR 
353.2S(d). 

Dstmi:  Niwwmber  12, 1993. 
foMph  A.  SpfltnBi. 

Deputy  Assistant  Secntcayfor  Compliance. 
[FR  Doc  93-29961  Filtd  12-7-93;  8:45  am] 
BUJJNO  CODC  »i»-0«-ll 


National  Ocaawtc  and  Atmoaplwric 
Admhiialration 

(I.D.113093C] 

North  Pacific  Rahary  Managanient 
Council;  Meeting 

agency:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Conunerce. 

ACnON:  Notice  of  public  meeting. 

SUMMARY:  The  North  Pacific  Fishery 
Management  Council's  Halibut  Charter 
Working  Group  will  hold  a  public 
meeting  on  December  20. 1993.  in  room 
137  of  the  Federal  Building.  222  W.  7th 
Avenue.  Anchorage.  AK.  The  meeting 
will  begin  at  9  a.m.  and  should 
conclude  by  4:30  p.m. 

The  group  will  continue  to  flesh  out 
elements  and  options  of  management 
alternatives  for  the  halibut  sport  harvest 
off  Alaska. 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Judy 
Willoughby,  at  (907)  271-2809.  at  least 
10  working  days  prior  to  the  meeting 
date. 

FOR  FURTHER  WPORMA-nON  CONTACT: 
David  Witherell.  North  Pacific  Fishery 
Management  Council.  P.O.  Box  103136. 
Anchorage.  AK  99510;  telephone:  (907) 
271-2809. 

Dated:  December  2. 1993. 
David  &  Oestia. 

Actmg  Director,  Office  of  Fisheries 
Cbnsefvarton  and  Ktanagement,  National 
Marine  Fisheries  Service. 
[FR  Doc.  93-29875  Filed  12-7-93;  8:45  am] 


Endangered  Spedaa;  Parmita 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
ACTION:  Notice  of  receipt  of  application 
for  a  scientific  research  permit  (P437A). 

Notice  is  hereby  given  that  St. 
George's  School  has  applied  in  due  form 
for  a  permit  to  take  Usted  speciea  as 
authorired  by  the  Endangered  Specie* 
Act  of  1973  (18  U.S.C  1531-1543)  and 
the  NMFS  regulations  governing  Usted 


fish  and  wildlife  permits  (50  CFR  part 
217-227). 

The  applicant  requests  authorization 
to  study  sea  turtles  during  their  pelagic 
stage  and  to  study  sea  turtles  in  their 
feeding  habitats  in  the  Bahamas  and  the 
CariW&ean.  Up  to  200  loggerhead 
[Caretta  caretta).  200  green  (Chelonia 
mycas),  100  hawktbill  (Eretmochefys 
imbricata).  5  leatherback  [Dermocbeiys 
coriacea),  5  Kemp's  ridley  [Lepidochelys 
kempii),  and  5  olive  ridley  (L.  olivacea) 
sea  turtles  would  be  captured.  fUpper 
tagged,  blood  sampled,  and  potentially 
recaptured  during  research  activities.  If 
authorized,  the  permit  would  continue 
research  activities  previously  authorized 
under  Permit  676  for  a  duration  of  five 
years. 

Written  data  or  views,  or  requests  for 
a  pubUc  hearing  on  this  application 
should  be  submitted  to  the  Director, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service,  1335  East- 
West  Hwy..  Silver  Spring,  MD  20910, 
within  30  days  of  the  publication  of  this 
notice.  Those  individuals  requesting  a 
hearing  should  set  forth  the  specific 
reasons  why  a  hearing  on  this  particular 
application  would  be  appropriate.  The 
holding  of  such  hearing  is  at  the 
discretion  of  the  Assistant 
Administrator  for  Fisheries.  All 
statements  and  opinions  contained  in 
this  application  summary  are  those  of 
the  Applicant  and  do  not  necessarily 
reflect  the  views  of  NMFS. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices  by  appointment: 

Office  of  Protected  Resources, 
National  Marine  Fisheries  Service,  1335 
East-West  Hwy..  Silver  Spring,  MD 
20910  (301-713-2322);  and 

EnAhronmental  and  Technical 
Services  Division,  National  Marine 
Fisheries  SerricB,  911  North  East  11th 
Ave.,  room  620.  Portland.  OR  97232 
(503-230-5400). 

Dated:  November  24. 1993. 
William  W.  Fox.  Jr., 
Director.  Office  of  Protected  Resoartxs. 
[FR  Doc.  93-29865  Filed  12-7-93;  8:45  am) 
BKIMO  CODE  3S10-12-II 


Marina  Mammala 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
ACnON:  Receipt  of  application  for  public 
display  permit  (P5S6). 

SUMMARY:  Notice  is  hereby  given  that 
Sugarloaf  Dolphin  Sanctuary,  P.O.  Box 
148,  Sugarloaf  Key,  Florida  33044.  has 
applied  in  due  form  for  a  permit  to 


obtain  the  care  and  custody  of  marine 
mammals. 

DATES:  Written  documents  must  be 
received  on  or  before  January  7, 1994. 
ADDRESS^  Jhe  apphcation  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  offices: 
Permits  Division,  Office  of  Protected 
Resources.  NMFS,  1315  East-West 
Highway,  room  13130,  Silver  Spring. 
Maryland  20910.  (301)  713-2289;  and 
Director,  Southeast  Region.  NMFS, 
NOAA.  9450  Koger  Boulevard.  St. 
Petersburg,  FL  33702.  (813)  893-3141. 
Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries.  NMFS.  US 
Department  of  Commerce,  1315  East- 
West  Highway,  room  13130,  Silver 
Spring.  Maryland  20910,  within  30  days 
of  the  publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 
All  statements  and  opinions  contained 
in  this  application  are  simunaries  of 
those  of  the  applicant  and  do  not 
necessarily  reflect  the  views  of  NMFS. 
SUPPt^MENTARY  INFORMATION:  Sugarloaf 
Dolphin  Sanctuary,  P.O.  Box  148, 
Sugarloaf  Key.  Florida  33044,  has 
apphed  in  due  form  for  a  permit  to 
obtain  the  care  and  custody  of  marine 
mammals,  as  authorized  by  the  Marine 
Mammal  Protection  Act  of  1972  (16 
U.S.C.  1361-1407).  and  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216). 
The  applicant  requests  permission  to 
maintain  up  to  12  Atlantic  bottlenose 
dolphins  (Tursiops  tnincatus)  to  be 
obtained  from  captive  or  stranded 
populations.  The  themes  of  the 
education  program  associated  with  the 
dolphin  e)diibits  include  conservation, 
as  well  as  the  life  history,  behavior, 
sensory  capabilities,  and  other 
characteristics  of  the  species. 

The  arrangements  for  transporting  and 
maintaining  the  marine  mammals 
requested  in  this  application  v«ll  be 
■    concluded  consistent  with  requirements 
established  by  the  U.S.  Department  of 
Agriculture  \inder  the  Animal  Welfare 
Act.  The  animals  will  be  under  the  care 
of  a  Ucenaed  veterinarian  at  the 
Sugarloaf  Dolphin  Sanctuary. 

Concurrent  with  the  pubUcation  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 
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Dated:  December  1. 1993. 
William  J.  Fox,  Jr.. 

Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
IFR  Doc.  93-29906  Filed  12-7-93;  8:45  arti) 
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COMMISSION  OF  RNE  ARTS 

Notice  of  Meeting 

The  Commission  of  Fine  Arts'  next 
meeting  is  scheduled  for  20  January 
1994  at  10  a.m.  in  the  Commission's 
offices  in  the  Pension  Building,  suite 
312.  Judiciary  Square.  441  F  Street. 
NW..  Washington,  DC  20001,  telephone 
(202)  504-2200  or  fax  (202) 504-2195, 
to  discuss  various  projects  affecting  the 
appearance  of  Washington,  DC, 
including  buildings,  memorials,  parks, 
etc.;  also  matters  of  design  referred  by 
other  agencies  of  the  government. 

Inquiries  regarding  the  agenda  and 
requests  to  submit  written  or  oral 
statements  should  be  addressed  to 
Charles  H.  Atherton,  Secretary, 
Commission  of  Fine  Arts,  at  the  above 
address  or  call  the  above  number. 

Dated  in  Washington,  DC,  29  November 
19^3. 

Oiarles  H.  Atherton, 
Secretary. 

IFR  Doc.  93-29870  Filed  12-7-93;  8:45  am) 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  ReatraInt 
LImita  for  Certain  Wool  Textile 
Producta  Produced  or  Manufactured  in 
Bulgaria 

December  2, 1993. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits  for  the  new  agreement  year. 

EFFECTIVE  DATE:  January  1. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  th'>se  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 


Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C  1854). 

A  Memorandum  of  Understanding 
(MOU)  dated  March  10. 1993.  between 
the  Governments  of  the  United  States 
and  the  Republic  of  Bulgaria  establishes 
limits  for  certain  wool  textile  products, 
produced  or  manufactured  in  Bulgaria 
and  exported  during  the  period 
beginning  on  January  1. 1994  and 
extending  through  December  31, 1994. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Taiiff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976. 
pubUshed  on  November  23, 1992). 
Information  regarding  the  availability  of 
the  1994  CORRELATION  will  be 
published  in  the  Federal  Register  at  a 
later  date. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  MOU,  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 
Rita  D.  Hayes. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

December  2, 1993. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner:  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956, 
as  amended  (7  U;S.C.  1854);  pursuant  to  the 
Memorandum  of  Understanding  dated  March 
10, 1993,  between  the  Governments  of  the 
United  States  and  the  Republic  of  Bulgaria; 
and  in  accordance  with  the  provisions  of 
Executive  Order  11651  of  March  3, 1972.  as 
amended,  you  are  directed  to  prohibit, 
effective  on  January  1, 1994,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  wareh  use  for  consumption 
of  wool  textile  products  in  the  following 
categories,  produced  or  manufectured  in 
Bulgaria  and  exported  during  the  twelve- 
month period  beginning  on  January  1, 1994 
and  extending  through  December  31, 1994,  in 
excess  of  the  following  levels  of  restraint: 


balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 
Rita  D.  Hayes. 

Chairman,  Committer  for  the  Implementation 
of  Textile  Agreements,  t 
IFR  Doc  93-29951  Filed  12-7-93;  8:45  ami 
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Textile  and  Apparel  Categories  With 
the  Harmonized  Tariff  Schedule  of  the 
United  Statea;  Changes  to  the  1993 
and  1994  Correlation 

December  2, 1993. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Changes  to  the  1993  and  1994 
Correlation. 

FOR  FURTHER  INFORMATION  CONTACT:  Lori 
E.  Goldberg,  International  Trade 
Specialist,  Office  of  TexUles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202) 482-3400. 

SUPPLEMENTARY  INFORMATION: 

The  Correlation:  Textile  and  Apparel 
Categories  based  on  the  Harmonized 
Tariff  Schedule  of  the  United  States 
presents  the  harmonized  tariff  numbers 
under  each  of  the  cotton,  wool,  man- 
made  fiber,  silk  blend  and  other 
vegetable  fiber  categories  used  by  the 
United  States  in  monitoring  imports  of 
these  textile  products  and  in  the 
administration  of  the  bilateral 
agreement  program.  The  1993 
Correlation  should  be  amended  to 


Category 

Twelve-month  limit 

410  

435  

732,250  square  me- 
ters. 
20,200  dozen. 

448  

20,200  dozen. 

Imports  charged  to  these  category  limits  for 
the  period  January  1, 1993  through  December 
31, 1993,  shall  be  charged  against  those 
levels  of  restraint  to  the  extent  of  any  unfilled 
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reflect  the  foliowang  administrative 
changes.  cfiKtlv*  an  November  8. 1993: 


Obsotote  number 

New  number 

6210.402020 

(334) 

6210.40.2025  (334)— 
Definition  remains  the 

same. 

6210.40.2035 
(347) 

62ia40.2033  (347)— 
Deflnnkxi  remains  ttM 

same. 

6210.40.2040 
(359) 

6210.40.2045  (359>- 
Definition  remains  ftw 

same. 

6210.40.2055 
(359) 

6210.40.2060  (359>- 
Definition  remains  tie 

same. 

6210.50.2020 
(335) 

6210.50.2025  (335)— 
Definition  remains  the 

same. 

6210.50.2035 
(34«) 

6210.50.2033  (348)— 

6210.50.2040 
(359) 

6210.50.2055 
(359) 


SflfDQ 

6210.50.2045  (359)— 

Delinilion  remwnsVw 

same. 
6210.50.20e0  (359)— 

Definition  remains  the 

same. 


The  1994  Correlation  reflects  the 
following  administrative  changes, 
effective  on  January  1, 1994: 


Obsolete  number 

New  number 

6210.ia402S 

6210.10.4040  (659)— 

(659) 

Definition  remains  the 

same. 

6211.420)050 

6211.42.0054(341)— 

(341) 

Blouses,  shirts  and 

shirtblouses,  sleeve- 

less tank  styles  and 

similar  upper  body 

garments  excluded 

from  heading  6206 

with  two  or  more  col- 

ors In  the  warp  and/or 

Mng. 

6211.42.0056(341)— 

Blouses,  shifts  and 

shirtblouees,  sleeve- 

less tank  styles  and 

similar  upper  body 

gannents  excluded 

from  heading  6206 

o6>er  than  with  two  or 

more  cokxs  In  the 

warp  and/or  fWing. 

9404.90.8010 

9404.90.8020  (362)- 

(362) 

Definitlon  remains  the 

same. 

9404.90.9010 

9404.90.9005  (362>- 

(362) 

Replace  defintion  with 

"Vith  outer  shell  of 

cotton." 

9404.90.9020 

0404.90.9022  (666>- 

(666) 

Replace  deflnltkxi  with 

"with  outer  shell  of 

man-made  fiber." 

9404.90.9035 

9404.90.9036  (899)- 

(899) 

Definitk)n  remains  the 

same. 

RitsD.Hajres, 

Chairman.  CoauniOeefor  Ae  Implemeatatioa 
of  Textile  Agreements. 

^(FR  Dot  83-29952  Filed  12-7-93;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

United  Statee  Naval  Academy  Board  of 
VlaHora;  Cloeed  Meeting 

Pursuant  to  the  provisions  (rf  the 
Federal  Advisory  Ckinunittee  Act  (5 
U.S.C  App.  2),  notice  is  haeby  given 
that  the  United  SUtes  Naval  Academy 
Board  of  Visitors  «vill  meet  December 
16, 1993. 8:30  a.m.  at  the  Russell  Senate 
OfBce  BuikUng,  Washington,  DC  The 
session  will  be  closed  to  the  public. 
The  purpose  of  this  meeting  is  to 
make  such  inqiilry  as  the  Board  shall 
deem  necessary  into  the  state  of  morale 
and  discipline,  the  curriculum, 
instruction,  physical  equipment,  fiscal 
aSairs,  and  academic  methods  of  the 
Naval  Academy.  The  entire  agenda  for 
the  meeting  will  consist  of  discussions 
of  key  issues  regarding  investigations 
into  the  conduct  of  various  midshipmen 
at  the  Naval  Academy.  Such  discussions 
will  relate  to  the  internal  personnel 
rules  of  the  Naval  Academy  and  involve 
information  disclosure  which  would 
constitute  an  unwarranted  invasion  of 
personal  privacy,  In  addition,  the 
meeting  will  discuss  investigatory 
records  compiled  for  law  enforcement 
purposes.  The  Secretary  of  the  Navy  has 
determined  in  writing  that  the  public 
interest  requires  that  all  sessions  of  the 
meeting  be  closed  to  the  public  because 
they  will  be  concerned  with  matters 
Usted  in  section  552b(c)  (2),  (5).  (6),  and 
(7)  of  title  5,  United  States  Code. 

This  notice  is  being  publi^ed  late 
because  of  administrative  delays  which 
constitute  an  exceptional  circumstance 
not  allowing  Notice  to  be  published  in 
the  Federal  Register  at  least  15  days 
before  the  date  of  the  meeting. 

For  further  information  concerning 
this  meeting,  contact:  Lieutenant 
(Commander  Timothy  A.  Batzier,  U.S. 
Navy,  Secretary  of  the  U.S.  Naval 
Academy  Board  of  Visitors.  Office  of  the 
Superintendent,  United  States  Naval 
Academy,  Annapolis.  MD  21402-5000, 
Phone  (410) 267-2402 

Datad:  December  6, 1993. 
MkiualP.EiUHnal. 

LCDR,  JAGC.  USN,  Federal  Beg/sier  Liaison 
Officer. 

IFR  Doa  93-30114  Filed  12-6-93-.  1:26  pm] 
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DEFENSE  NUCLEAR  FACtUTIES 
SAFETY  BOARD 

Resolution  of  Potential  Conflict  of 
Interest   _,     , 

The  Defense  Nuclear  Facilities  Safety 
Board  (Board)  has  identified  and 
resolved  a  potential  conflict  of  interest 
situation  related  to  its  contractor, 
Auxier  &  Associates,  Inc.  (Auxier).  This 
notice  satisfies  the  requirements  of  10 
CFR  1706.8(e)  vrith  respect  to 
publication  in  the  Federal  Register. 
Under  the  Board's  Organizational  and 
Consultant  Conflicts  of  Interests 
Regulations.  10  CFR  part  1706  (OQ 
Regulations),  an  organizational  or 
consultant  conflict  of  interest  (OCH) 
means  that  because  of  other  past, 
present  or  future  planned  activities  or 
relationships,  a  contractor  or  consultant 
is  unable,  or  potentially  unable,  to 
render  impartial  assistance  or  advice  to 
the  board,  or  the  objectivity  of  such 
offeror  or  contractor  in  performing  work 
for  the  Board  is  or  might  be  otherwise 
impaired,  or  such  offeror  or  contractor 
has  or  would  have  an  un&ir  competitive 
advantage.  While  the  OIC  Regulations 
provide  that  contracts  shall  generally 
not  be  awarded  to  an  organization 
where  the  Board  has  determined  that  an 
actual  or  potential  CXH  exists  and 
cannot  be  avoided,  the  Boerd  may  waive 
this  requirement  in  certain 
circiunstances. 

The  results  of  a  staff  review  of  the 
external  dosimetry  program  at  the 
Department  of  Energy's  (DOE)  Pantex 
Plant  (Pantex)  raised  questions  about 
the  adequacy  of  the  determination  of  tl.e 
radiation  doses  that  workers  received 
there.  While  the  Board  believed  there 
were  no  immediate  dangers  related  to 
worker  health  and  safety,  it  decided  to 
initiate  a  further  review  of  this  program. 
If,  for  example,  radiation  doses  were 
being  significantly  underreported,  the 
actual  health  risks  to  which  workers 
were  exposed  might  be  underestimated 
over  the  long  term.  The  Board's  review 
was  to  focus  on  the  adeouacy  of  the 
neutron  dosimeters  used  at  Pantex  to 
measure  radiation  doses  from  neutrons 
at  the  energies  present  at  exposure 
locations  within  the  facility. 
Specifically,  the  Board  wanted  to 
determine  whether  the  Panasonic  802 
neutron  dosimetry  system,  then  used  at 
Pantex.  and  the  Panasonic  809/812 
system,  proposed  to  be  used  there,  were 
capable  of  measuring  adequately  the 
radiation  doses  received  by  workers  in 
the  mixed  neutron  and  beta  fields 
present  in  the  assembly  and 
disassembly  bays  and  cells. 

While  the  Board  possesses  eicpertise 
in  radiation  protection,  it  did  not  have 
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an  individual  with  the  depth  of  specific 
knowledge  and  experience  in  the  area  of 
neutron  dosimetry  required  to  perform 
this  effort.  Therefore,  the  Board 
conducted  a  review  of  available 
dosimetry  experts  and  identified  eight 
highly  qualified  individuals.  All  were 
found  technically  acceptable,  but  ■fliey 
all  had  either  existing  or  previous 
affiliations  with  the  DOE  that  would 
give  rise  to  a  question  of  conflict  of 
interest  with  work  for  the  Board. 
Following  a  comprehensive  review  of 
the  facts  and  relevant  issues,  it  was 
determined  tiiat  Dr.  John  Auxier,  Dr. 
Howard  Prichard,  and  Dr.  John  Frazier, 
all  from  Auxier  k  Associates,  Inc. 
(Auxier),  were  the  best  qualified  for  this 
effort.  Also,  the  potenti^  conflicts  of 
interest  presented  by  Auxier  were  the 
least  significant  in  terms  of  Aimer's 
abihty  to  provide  an  imbiased  product. 

The  confhctSHif-interest  concern 
regarding  Auxier  stemmed  from  its 
existing  and  prior  contractual 
relationships  involving  DOE  contractors 
and  private  l^al  counsel  to  DOE 
contractors.  Specifically,  Aiucier  was 
under  contract  with  the  management 
and  operating  (M&O)  contractor  at  a 
DOE  national  laboratory  to  provide 
technical  advice  on  matters  related  to 
low-level  radioactive  waste  in 
underground  storage  tanks.  Also,  Auxier 
had  served  as  a  subcontractor  to  a  firm 
that  was  retained  by  a  different  DOE 
M&O  contractor  to  conduct  an  internal 
appraisal  of  occupational  and 
environmental  radiological  safety 
programs  at  another  DOE  laboratory. 
Further,  Aioder  had  performed,  or  was 
conducting,  evaluations  and  anal)r9is  of 
health  physics  programs  and  other 
related  dosimefay  issues  at  DOE 
facilities  for  private  counsel  to  former 
and  current  M&O  contractors  of  defense 
nuclear  facilities. 

The  Board  reviewed  each  of  these 
situations  and  concluded  that  there  was 
no  direct  confUct  of  interest  between  the 
Pantex  dosimetry  review  project  and  the 
work  Auxier  was  performing  or  had 
completed  for  DC^  its  contractors,  and 
private  counsel  for  such  contractors. 
Further,  Auxier  had  not  previously 
reviewed  the  Panasonic  802  or  809/812 
S)rBtems  for  anyone. 

However,  Auxier's  current  and  past 
relationships  raised  a  question  of 
whether  these  efforts  might  impair  its 
abiUty  to  be  impartial  or  objective  in 
performing  work  for  the  Board,  thereby 
creating  a  confUct  of  interest 
Specifically,  Auxier's  efforts  for 
attorneys  representing  current  and 
former  M&O  contractors  involved  dose 
reconstruction  radiation  exposuire 
evahiatitms  and  broader  Taoiological 
safety  matters,  which  relate,  at  least 


indirectly,  to  the  Board's  pubUc  health 
and  safety  mission.  Further,  to  the 
extent  Auxier's  work  would  be  used  to 
defend  M&O  contractors  against 
all^ations  of  unsafe  practices  at  DOE 
sites,  Auxier  could  be  seen  as  an 
advocate  for  DOE  and  its  contractors. 
The  concern  was  whether  Auxier  could 
be  critical  of  DOE.  if  necessary,  in  the 
conduct  of  the  Pantex  review  for  the 
Board,  while  also  providing  support  to 
IX)E  prime  contractors  and  coimsel 
representing  former  and  present  M&O 
contractors  in  htigation  involving  EKDE 
facilities.       * 

After  considering  these  concerns,  the 
Board  concluded  that  the  award  to 
Auxier  of  the  contract'  for  review  of  the 
Pantex  Dosimetry  Program  was  in  the 
best  interest  of  the  Government  and  that 
a  waiver  of  any  OQ  arising  from  the 
relationships  described  above,  and  the 
pertinent  provisions  of  the  OQ 
Regulations,  was  warranted.  The 
reasons  underlying  this  conclusion  wera 
fs  follows: 

1.  Auxier  possessed  outstanding 
expertise  in  neutron  dosimetry,  which 
the  Board  needed  for  its  review  of  the 
Pantex  Dosimetry  Program.  In  the 
Board's  view,  there  was  a  need  to 
initiate  the  dosimetry  review  at  Pantex 
promptly  because  of  potential  health 
and  safety  concerns  related  to  the 
workers.  Also,  within  the  time  available, 
the  Board  was  unable  to  identify 
another  similarly  qualified  firm  that  was 
free  from  potential  conflicts  of  interest. 
Auxier  was  found  to  be  the  best 
qualified  with  the  most  manageable 
conflict  situation. 

2.  Auxier  advised  the  Board's  staff 
that  the  aggregate  revenues  from 
Auxier's  current  work  for  DOT,  DOE 
contractors,  and  legal  counsel 
represented  less  than  5%  of  the  firm's 
total  revenues.  In  the  Board's  view,  such 
a  small  amount  of  revenues  from  DOE- 
related  projects  should  not  make  Auxier 
objectively  or  subjectively  financially 
dependent  on  DOE. 

3.  The  Board  beheved  that  it  could 
avoid  or  substantially  mitigate  confhcts 
of  interest  by  Board  technical  staff 
monitoring  and  scrutiny  of  Auxier's 
work  products  to  ensure  impartiahty 
and  support  for  all  findings  and 
determinations.  Moreover,  Auxier  was 
holly  aware  of  and  sensitive  to  the  issue 
to  conflict  of  interest  and  its 
responsibilities  under  the  Board's  OQ 
regulations,  including  prior  notification 
to  the  Board  pursiiant  to  the  work-for- 
others  provision  of  those  regiilations,  of 
work  for  other  persons. 

Accordingly,  on  the  basis  of  the 
determinations  described  above  and 
pursuant  to  the  applicable  provisions  of 
10  CFR  part  1706.  the  Chairman  of  the 


Board  granted  ^  waiver  ef  any  conflicts 
of  interests  (and  the  pertinent 
provisions  of  the  OQ  Regulations)  with 
the  Board's  contract  with  Auxier  that 
might  arise  out  of  previous  or  existixtg 
contractual  arrangements  of  Auxier  with 
DOE.  DOE  cantzactors,  or  legal  counsel 
representing  former  and  cvurent  M&O 
contractors. 

Deted:  December  1 ,  1993. 
Kennetk  M.  PuMleri. 

General  Manager. 

[FR  Doc.  93-29918  Filed  12-7-93;  8:45  am] 

BILUNC  CODE  M20-KO-M 


DEPARTMENT  OF  ^UCATION 

ReeognRion  of  AccredWng  Agenclea, 
State  Aganciaa  for  Approval  of  PutiNc 
Poatsecondary  Vocational  Edocation, 
and  State  Agenclea  ft>r  Approval  of 
Nuraa  Education 

AGENCY:  Department  xif  Education. 
ACTION:  Request  for  Comments  on 
Agencies  Applying  to  the  Secretary  for 
Initial  Recognition  or  Renewal  of 
Recognition. 


DATES:  Commenters  should  submit  their 
written  comments  by  January  3, 1994  at 
the  address  below. 

FOR  FURTHER  MFORMATKM  CONTACT:  Carl 
S.  Person,  Acting  Chief,  Acaediting 
Agency  Evaluation  Branch,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  room  3036ROB-3, 
Washington,  DC  20202-5244. 
Telephone:  (202)  708-7417.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  ajn.  and  8 
p.m.  Eastern  time,  Monday  through 
Friday. 

Submission  of  Third-Party  Comments: 
The  Secretary  of  Education  recognizes, 
as  reliable  authorities  as  to  the  quality 
of  education  offered  by  institutions 
within  their  scope,  accrediting  agencies 
and  State  approval  agencies  for  pubUc 
postsecondary  vocational  education  and 
nurse  education  that  meet  certain 
criteria.  The  purpose  of  this  notice  is  to 
invite  interested  third  parties  to  present 
written  conunents  on  the  agencies  hsted 
in  this  notice  that  have  apphed  for 
initial  or  continued  recognition. 

The  National  Advisory  Committee  on 
Institutional  Quahty  and  Integrity  (the 
"Advisory  Committee")  advises  the 
Secretary  of  Education  on  the 
recognition  of  accrediting  agencies  and 
State  approval  agencies.  The  Advisory 
Committee  is  scheduled  to  meet  at  least 
twice  during  1994.  The  first  group  of 
agencies  Usted  below  will  be  reviewed 
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during  the  Advisory  Committee's  first 
scheduled  meeting  of  the  year,  and  the 
second  group  of  agencies  will  be 
reviewed  during  the  Advisory 
&)mmittee's  second  meeting.  The  exact*~ 
dates  of  the  Committee  meetings  will  be 
announced  in  the  Federal  Register  at  a 
later  date. 

All  written  comments  received 
regarding  the  agencies  listed  in  this 
Notice  will  be  considered  by  the 
Advisory  Committee  and  by  the 
Secretary. 

The  following  agencies  will  be 
reviewed  during  the  first  scheduled 
meeting  of  the  Advisory  Committee  in 
1994.  Nationally  Recognized 
Accrediting  Agencies  and  Associations: 
Interim  Reports  (An  interim  report  is  a 
follow-up  report  on  an  agency's 
compliance  with  specific  criteria  for 
recognition  that  was  requested  by  the 
Secretary  when  the  Secretary  granted 
recognition  to  the  agency) — 

1.  Accrediting  Commission  of  Career 
Schools/Colleges  of  Technology 
(formerly  the  Accrediting  Commission 
for  Trade  and  Technical  Schools  of 
the  Career  College  Association  and, 
before  that,  the  National  Association 
of  Trade  and  Technical  Schools) 

2.  Accrediting  Council  on  Education  in 
Journalism  and  Mass 
Commimications,  Accrediting 
Committee 

3.  American  Association  of  Bible 
Colleges,  Commission  on  Accrediting 

4.  American  Board  of  Funeral  Service 
Education,  Committee  on 
Accreditation 

5.  American  Dietetic  Association, 
EHvision  of  Education  Accreditation/ 
Approval 

6.  American  Physical  Therapy 
Association,  Commission  on 
Accreditation  in  Education 

7.  American  Society  of  Landscape 
Architects,  Landscape  Architectural 
Accreditation  Board 

8.  Association  for  Clinical  Pastoral 
Education,  Inc.,  Accreditation 
Commission 

9.  Association  of  Advanced  Rabbinical 
and  Talmudic  Schools,  Accreditation 
Commission 

10.  Computer  Sciences  Accreditation 
Board,  Inc.,  Computer  Sciences 
Accreditation  Commission 

11.  Council  on  Chiropractic  Education, 
Commission  on  Accreditation 

12.  Council  on  Education  for  Public 
Health 

13.  Council  on  Natviropathic  Medical 
Education,  Commission  on 
Accreditation 

14.  Council  on  Social  Work  Education. 
Commission  on  Education 


15.  Foundation  for  Interior  Design 
Education  Research,  Committee  on 
Accreditation 

16.  Middle  States  Association  of 
Colleges  and  Schools,  Commission  on 
Higher  Education 

17.  National  Accrediting  Commission  of 
Cosmetology  Arts  and  Sciences 

18.  National  Architectural  Accrediting 
Board,  Inc. 

19.  National  Association  of  Industrial 
Technology 

20.  National  Association  of  Schools  of 
Art  and  Design.  Commission  on 
Accreditation 

21.  National  Association  of  Schools  of 
Music,  Commission  on  Accreditation 

22.  National  Association  of  Schools  of 
Theatre.  Commission  on 
Accreditation 

23.  National  Council  for  Accreditation 
of  Teacher  Education 

State  Agencies  Recognized  for  the 
Approval  of  Public  Postsecondary 
Vocational  Education: 

Petitions  for  Renewal  of  Recognition — 

1.  Arkansas  State  Board  of  Vocational 
Education 

2.  Kansas  State  Board  of  Education 
Interim  Reports — 

1.  Minnesota  State  Board  of  Technical 
Colleges 

2.  Missouri  State  Board  of  Vocational 
and  Technical  Education 

State  Agencies  Recognized  for  the 
Approval  of  Nurse  Education: 
Petitions  for  Renewal  of  Recognition — 

1.  Colorado  Board  of  Nursing 

2.  Iowa  Board  of  Nursing 

In  accordance  with  the  Federal  policy 
governing  the  granting  of  academic 
degrees  by  Federal  agencies  (approved 
by  letter  from  the  Director,  Bureau  of  the 
Budget,  to  the  Secretary,  Health. 
Education,  and  Welfare,  dated 
December  23, 1954),  the  Secretary  of 
Education  is  required  to  establish  a 
review  committee  to  advise  the 
Secretary  concerning  any  legislation 
that  may  be  proposed  which  would 
authorize  the  granting  of  degrees  by  a 
Federal  agency.  The  review  committee 
forwards  its  recommendation 
concerning  a  Federal  agency's  proposed 
degree-granting  authority  to  the 
Secretary,  who  then  forwards  the 
committee's  recommendation  and  the 
Secretary's  recommendation  to  the 
Office  of  Management  and  Budget  for 
review  and  transmittal  to  the  Congress. 
The  Secretary  uses  the  Advisory 
Committee  as  the  review  conmiittee 
required  for  this  purpose.  Accordingly, 
the  Advisory  Committee  will  review  the 
following  institution  at  its  first 
scheduled  meeting  in  1994. 

Proposed  Master's  Degree — Granting 
Authority: 


1.  School  of  Advanced  Airpower 
Studies  of  the  Air  University, 
Maxwell  Air  Force  Base,  Alabama 

The  following  agencies  will  be 
reviewec^tiiiring  the  second  scheduled 
meeting  of  the  Advisory  Committee  in 
1994. 

Nationally  Recognized  Accrediting 
Agencies  and  Associations: 

Petitions  for  Initial  Recognition — 

1.  American  Board  for  Accreditation  in 
Psychoanalysis  (requested  scope  of 
recognition:  the  accreditation  of 
postgraduate  certificate  programs  in 
psydioanalysis) 

2.  American  Polygraph  Association 
(requested  scope  of  recognition:  the 
accreditation  of  schools  teaching 
polygraphy  or  forensic 
psychophysiology  education 
programs) 

3.  National  Environmental  Health 
Science  and  Protection  Accreditation 
Council  (requested  scope  of 
recognition:  the  accreditation  of 
baccalaureate  programs  in 
environmental  health  science  and 
protection) 

4.  Planning  Accreditation  Board 
(requested  scope  of  recognition:  the 
accreditation  of  programs  leading  to 
bachelor's  and  master's  degrees  in 
planning) 

Petitions  for  Renewal  of  Recognition — 

1.  Accrediting  Council  for  Continuing 
Education  and  Training,  Accrediting 
Commission  (requested  scope  of 
recognition:  the  accreditation  of  non- 
collegiate  continuing  education 
institutions  and  programs) 

2.  National  Home  Study  Council, 
Accrediting  Commission  (requested 
scope  of  recognition:  the  accreditation 
of  home  study  schools  [including 
associate,  baccalaureate,  or  master's 
degree-granting  home  study  schooFsl) 

3.  Transnational  Association  of 
Christian  Schools,  Accrediting 
Commission  (requested  scope  of 
recognition:  the  accreditation  of 
Christian  postsecondary  institutions 
whose  missions  are  characterized  by  a 
belief  in  Biblical  inerrancy,  Bible 
authority,  and  the  historicity  of  the 
first  eleven  chapters  of  Genesis  and 
that  o^er  certificates,  diplomas,  and/ 
or  associate,  baccalaureate,  and/or 
graduate  degrees) 

Interim  Reports — 

1.  American  Bar  Association,  Council  of 
the  Section  of  Legal  Education  and 
Admissions  to  the  Bar 

2.  American  Optometric  Association, 
Council  on  Optometric  Education 

3.  American  Psychological  Association, 
Committee  on  Accreditation 
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4.  American  Veterinary  Medical 
Association,  Committee  on  Veterinary 
Technician  Education  and  Activities 

5.  American  Veterinary  Medical 
Association.  Council  on  Education 

6.  Association  of  Collegiate  Business 
Schools  and  Programs 

7.  Commission  on  Qpticianry 
Accreditation 

8  New  England  Association  of  Schools 
and  Colleges,  Inc. 

9.  North  Central  Association  of  Colleges 
and  Schools,  Commission  on 
Institutions  of  Higher  Education 

10.  North  Central  Association  of 
Colleges  and  Schools,  Commission  on 
Schools 

1 1.  Northwest  Association  of  Schools 
and  Colleges,  Commission  on  Colleges 

12  Society  of  American  Foresters 

13.  Western  Association  of  Schools  and 
Colleges,  Accrediting  Conmiission  for 
Community  and  junior  Colleges 
State  Agencies  Recognized  for  the 

Approval  of  Public  Postsecondary 

Vocational  Education: 
Petitions  for  Renewal  of  Recognition — 

1.  CUdahoma  State  Board  of  Vocational 
and  Technical  Education 

2.  Oklahoma  State  Regents  of  Higher 
Education 

Public  Inspection  of  Petitions  and 
Third-Party  Com ments: 

All  petitions  and  interim  reports,  and 
those  third-party  comments  received  in 
advance  of  the  meeting  at  which  an 
agency  or  institution  will  be  reviewed 
will  be  available  for  public  inspection  at 
the  U.S.  Department  of  Education,  ROB- 

3.  room  3036,  7th  and  D  Streets,  SW., 
Washington,  DC  20202-5171  between 
the  hours  of  8  a.m.  and  4:30  p.m.. 
Eastern  time,  Monday  through  Friday. 

Dated:  November  30, 1993. 
David  A.  Longanecker. 

Assistant  Secretary  for  Postsecondary 

Education. 

IFR  Doc.  93-29878  Filed  12-7-93;  8:45  am) 

BILUNG  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Wetland  Invoivement  for  Remedial 
Actions  at  the  Department  of  Energy's 
Femald  Environmental  Management 
Project 

AQENCY:  Department  of  Energy  (DOE) 
ACTION:  Notice  of  wetland  involvement. 

SUMMARY:  DOE  proposes  to  conduct 
various  remedial  actions  at  the  Femald 
Environmental  Management  Project, 
located  18  miles  northwest  of 
downtown  Cincinnati,  Ohio.  The 
proposed  activities  are: 


•  !nterini  Kemedial  Action  for 
Production  Area  Contaminated 
Structures,  Operable  Unit  3, 

•  Remedial  Actions  for  Silos  1-4, 
Operable  Unit  4, 

•  Vitrification  Pilot  Plant  Operable 
Unit  4. 

These  activities  may  involve  wetland 
areas.  In  accordance  with  10  CFR  1022. 
Compliance  with  Floodplain/Wetlands 
Environmental  Review  Requirements, 
DOE  will  prepare  the  respective  wetland 
assessment  for  each  activity.  The 
proposed  activities  would  be  performed 
in  such  a  manner  so  as  to  avoid  or 
minimize  potential  harm  to  or  within 
the  afi'ected  wetland  areas.  Maps  and 
further  information  are  available  from 
DOE  at  the  address  below. 
DATES:  Comments  are  due  to  the  address 
below  by  December  23, 1993. 
ADDRESSES:  Mail  comments  and 
requests  for  maps  or  further  information 
about  this  project  to:  Mr.  Wally  Quaider, 
Assistant  Manager,  Technical  Support  . 
Femald  Field  Office,  U.S.  Department  of 
Energy,  P.O.  Box  398704,  Cincinnati, 
Ohio  45239-8704.  Fax  comments  to: 
(513)  648-3077. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  on  general  DOE 
floodplain  and  wetlands  environmental 
review  requirements,  contact:  Ms.  Carol 
M.  Borgstrom,  Director,  Office  of  NEPA 
Oversight.  EH-25.  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 
SW.,  Washington.  DC  20585,  (202)  586- 
4600  or  (800) 472-2756. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  actions  would  reduce  or 
eliminate  risks  to  human  health  end  the 
environment  through: 

(1)  Decontaminating  and  dismantling 
former  production  facilities  and  above- 
grade  and  below-grade  improvements 
within  Operable  Unit  3  to  manage  the 
potential  threat  of  release; 

(2)  Removing,  treating,  and  disposing 
of  Silos  1-4  contents,  structures,  and 
berms;  and 

(3)  Constmcting  a  pilot  plant  to 
evaluate,  select,  and  provide  design 
information  on  treatment  alternatives. 

Interim  Remedial  Action  for 
Contaminated  Structures 

The  interim  remedial  action 
associated  with  Operable  Unit  3 
involves  the  former  Production  Area 
and  affiliated  production  facilities  and 
equipment.  The  major  concern  is 
potential  exposures  to  human  health 
and  the  environment  associated  with 
the  facilities  remaining  in  their  current 
condition  under  the  existing  restoration 
schedule.  The  proposed  activity 
involves  component  and  gross  material 
decontamination  and  dismantlement 


and  interim  stDtBge  of  ^BnarHted  wastes. 
Approximately  1.2  acres  of  wetlands  on 
the  perimeter  of  Operable  Unit  3  may  be 
affected.  Potential  wetland  impacts 
could  occur  from  construction 
equipment  movement  near 
drainageways  and  stockpiled  soil  from 
subgrade  removal  and  decontamination 
activities,  resulting  in  the  possible 
destruction  of  or  sediment  deposition 
into  the  wetland  areas.  Potentially 
impacted  wetland  areas  consist  of  man- 
made  drainageways  with  minimal 
quality  habitat. 

Remedial  ActiaosiDr  Stkie  1-4 


Remedial  activities  associated  with 
Operable  Unit  4  (Silos  1-4)  may 
necessitate  construction  of  an  access 
road  over  a  0.S2-acre  wetland  consisting 
of  a  drainage  ditch.  If  the  access  road  is 
needed  to  access  the  site  for  a  proposed 
disposal  facility,  a  portion  of  the 
drainage  ditdi  (20  feet  wide)  would  be 
permanently  filled. 

Vitrificatieo  Pilot  Plant 

The  primary  goal  of  the  Operable  Unit 
4  pilot  plant  is  to  demonstrate  and 
confirm  the  proposed  tedmology 
(vitrification)  for  remediating  Silos  1-4 
contents.  Activities  would  involve  two 
phases.  Phase  I  is  to  construct  and 
operate  a  system  on  a  surrogate  material 
(sand  and  bentonite)  to  ensure  all  unit 
operations  function  safely  before 
processing  the  K-65  (Silos  1  and  2) 
residues.  Phase  II  of  the  project  would 
demonstrate  vitrification  capability  on 
actual  K-65  material  from  Silos  1  and  2 
but  would  not  impact  any  wetlands. 
Phase  I  would  involve  construction 
activities,  i.e.,  installation  of  three 
roadways  that  may  impact  a  0.15-acre 
wetland  area  east  of  the  K-65  Silos. 

In  accordance  with  DOE  regulations 
for  comphance  with  floodplain  and 
wetlands  environmental  review 
requirements  (10  CFR  part  1022),  DOE 
will  prepare  a  wetland  assessment  for 
each  proposed  activity,  which  will  be 
included  in  the  respective  documents 
being  prepared  for  each  of  the  proposed 
activities  in  accordance  with  the 
requirements  of  the  National  "  j 

Environmental  Policy  Act.  | 

Issued  in  Washington.  DC,  this  30th  day  of 
November  1993. 
James  J.  Fiore, 

Director.  Office  of  Eastern  Area  Programs. 
Office  of  Environmental  Restoration. 
[FR  Doc.  93-29941  Filed  12-7-93;  8;45  am] 
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En*rgy  Infonnation  Administration 

Agancy  information  Collactlons  Under 
Review  by  the  Office  of  IManagement 
and  Budget 

AGENCY:  Energy  Infonnation 

Administration. 

ACTION:  Notice  of  request  submitted  for 

expedited  review  by  tbe  Office  of 

Management  and  Budget. 

SUMMARY:  The  Energy  Information 
Administration  (EIA)  has  submitted  the 
energy  information  collection(s)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  (Pub.  L.  96- 
511,  44  U.S.C.  3501  et  seq.).  The  listing 
does  not  include  collections  of 
information  contained  in  new  or  revised 
regulations  which  are  to  be  submitted 
imder  section  3504(h)  of  the  Paperwork 
Reduction  Act.  nor  management  and 
procurement  assistance  requirements 
collected  by  the  Department  of  Energy 
(DOE). 

Eadi  energy  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection:  (2)  Collection  number(s);  (3) 
Current  0MB  docket  number  (if 
applicable);  (4)  Collection  title;  (5)  Type 
of  request,  e.g.,  new,  revision,  extension, 
or  reinstatement;  (6)  Frequency  of 
collection;  (7)  Response  obUgation,  i.e., 
mandatory,  volimtary,  or  required  to 
obtain  or  retain  benefit;  (8)  Affected 
pubUc;  (9)  An  estimate  of  the  number  of 
respondents  per  report  period;  (10)  An 
estimate  of  the  number  of  responses  per 
respondent  annually;  (11)  An  estimate 


of  the  average  hours  per  response;  (12) 
The  estimated  total  annual  respondent 
burden;  and  (13)  A  brief  abstract 
describing  the  proposed  collection  and 
the  respondents. 

DATES:  EKDE  has  requested  expedited 
0MB  approval  by  December  10, 1993. 
The  Desk  Officer  may  be  telephoned  at 
(202)  395-3084.  (Also,  please  notify  the 
EIA  contact  listed  below.) 
ADDRESSES:  Address  comments  to  the 
Department  of  Energy  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  726  Jackson  Place  NW., 
Washington,  DC  20503.  (Comments 
should  be  addressed  to  the  Office  of 
Statistical  Standards  at  the  address 
below.) 

FOR  FURTHER  INFORMATION  AND  COPIES  OF 
RELEVANT  MATERIALS  CONTACT:  Jay 
Casselberry,  Office  of  Statistical 
Standards,  (EI-73),  Forrestal  Building, 
U.S.  Department  of  Energy,  Washington, 
DC  20585.  Mr.  Casselberry  may  be 
telephoned  at  (202)  254-5348. 
SUPPLEMENTARY  INFORMATION:  The 

energy  information  collection  submitted 
to  OMB  for  review  was: 

1.  Energy  Information  Administration, 
Office  of  Oil  and  Gas 

2.  EIA-800,  804-810.  807,  810-814,  816, 
817,  819A.  8igM,  820,  and  825 

3. 1905-0165 

4.  Petroleum  Supply  Reporting  System 

5.  Revision 

6.  Triennially 

7.  Mandatory 

8.  Businesses  or  other  for-profit;  Federal 
agencies  or  employees 


9.  3.506  respondents 

10.  15.18  responses 

11. 1.14  hours  per  response 

12.  60.680  hours  , 

13.  The  Petreleum  Supply  Reporting 
System  collects  information  needed 
for  determining  the  supply  and 
disposition  of  crude  petroleum. 

Eetroleum  products,  and  natural  gas 
quids.  These  data  are  pubUshed  by 
the  EIA.  Respondents  are  producers  of 
oxygenates,  operators  of  petroleum 
refining  facilities,  blending  plants 
bulk  terminals,  crude  oil  and  product 
pipelines,  natural  gas  plant  faciUties, 
tankers  and  barges,  and  oil  importers. 
The  modifications  proposed  are  the 
discontinuance  of  EIA-818,  Monthly 
International  Energy  Agency  Imports/ 
Stocks- At-Sea  Report,  and  EIA-822A- 
D,  Oxygenate  Operations 
Identification  Survey,  and  the 
addition  of  two  data  cells  previously 
collected  on  EIA-822A-D  on  fuel 
ethanol  production  and  stocks  to  the 
EIA-819A,  Annual  Oxygenate 
Capacity  Report.  A  copy  of  the  revised 
Form  EIA-819A  and  instructions  is 
included  with  this  notice. 

Statutory  Authority:  Section  2  (a)  of  the 
Paperwork  Reduction  Act  of  1980  (Pub.  L. 
96-511),  which  amended  Chapter  35  of  Title 
44  United  States  Code.  (See  44  U.S.C.  3506(a) 
and  (c)(1).) 

Issued  in  Washington,  DC,  December  3, 
1993. 

Yvonne  M.  Bishop. 
Director,  Statistical  Standards.  Energy 
Infonnation  Administration. 
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EncTKy  Informatioii  AdminlstntioM 

U.S.  DEPARTMENT  OF  ENERGY 

Petroleum  Supply  Reporting  System 

ANNUAL  OXYGENATE  CAPACITY  REPORT 
FORM  EIA-819A 


Fonn  Approved 
>  OMB  No.  1905-0165 
pirkntUm  Dale:  ClfiVH 


lliij  repofl  It  auKUiory  uitdcr  Public  l-i*  93-175.  Foe  Ihc  provisions  eoMcmiH  ftt  oo^fidtiilisUiy  of  iaTonBttioa  lad  uactiou.  mt  Stttioai  VI  mm)  VII  (rf  tht  tasmaioM  Public  moniam 
kurdcn  for  tha  oollrctio*  of  uifonntlion  U  tstimiled  Id  ivenct  1  houi  lad  15  iniMMts  per  itspooK,  ii>diKlin|  die  lint  of  itvicwini  iiutn.ctjoM,  ttvchin|  tiisuni  diu  •ourcrv  mhrriivt  i2 
*(inuuiui(  Ihc  dttt  mtdti,  tnd  oompltung  uid  reviewing  Die  coU*c«io«  of  iofonnitioe  Send  comments  repnlitt(  Ihit  bvrdea  cslimtlc  of  any  oOici  tspca  of  ihu  eolltcuon  of^ifomuioa. 
^uding  u«fcsiioni  fo!  reducing  Ihii  burden,  lolJie  tntrgy  Information  Administntion.  Office  of  Sutisticnl  Standards  EI-73. 1000  ladependence  Ave  SW,  Washington,  DC  20585,  ad  Kite 

CM  b*  nbalned  by  tHUr  aaU  or  bcHBUe  faitowlag  tke  Mept  to 


OfTict  of  InforaatkM  and  Rcgulaiory  Aflain,  OfTicc  of 'Maaagemeni  and  Budget,  Washington,  DC  20503  Sumy 
Section  IV  nrtbe  nrrcy  iBsinictlonv 


iSPONDENT  IDENTinCATION 


leporting  Company  Name 


ttrect/RFD/PO  Address 


[:ity 


State 


Zip  Code 


Enterthe  name  of  the 
reponilg  company. 
Address  information  is 
required  ONLY  if  you  are 
reporting  a  change. 


i!lant  Name 


EIA  ID  Number 


teport  Period:       Year  •  1994 


3 


If  a  resubmission,  insert  X  in  the  block  ["1 


Ij  Production  Capacity  (Barrels  per  Day) 

Product 

Code 

January  1. 1994 

ODeratine 

Idle 

January  1, 1995 
Projected 

]°uel  Ethanol 

141 

|thyl  tertiary  butyl  ether  (ETBE) 

142 

ijlethanol 

143 

Methyl  tertiary  butyl  ether  (MTBE) 

144 

Jertiary  amyl  methyl  ether  (TAME) 

145 

Tertiary  butyl  alcohol  (TBA) 

146 

" 

Other  Oxygenates*  (specify) 

444 

•  Other  aliphatic  alcohols  and  aliphatic  ethers  intended  for  motor  gasoline  blending. 


2  Fuel  Ethanol  Production  and  Stocks  (Thousand  Barrels) 


Product 


niel  Ethanol 


Code 


141 


1993  Actual 
Production 


Stock  Level 
asofDecember31. 1993 


Comments:  Identify  any  unusual  aspects  of  your  report  year's  operations. 


Name  of  person  to  contact  regarding  this  report  (please  print) 


Telephone  Number  (AC)     (        ) 


Ext 


CERTIFICATION:  I  cenify  that  the  infonnation  provided  herein  and  appended  hereto  is  true  and  accurate  to  the  best  of  my  knowledge. 

Name  (please  print) xjiij 

Signature d^^ 


Title  18.  U.S.C.  1001  makes  it  a  crime  for  any  person  knowingly  and  willingly  to  make  to  any  Agency  or  Department  of  the  United  States  any  false, 
futitious  or  fraudulent  statementt  as  to  any  matter  within  in  jurisdiction. 
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Oi4.B^  1903-0165 
EapiratioB  Date:  0iy3iy96 


^       EacrgylefcnmieBAJiidalftrallM 
U.S.  DEPARTMENT  OF  ENERGY 

ANNUAL  OXYGENATE  CAPACITY  REPORT 
FORMEIA-819A 
INSTRUCTIONS 


<#'.  • 


For  hdp  in  completing  this  form,  please  contact  the 
Form  EIA-819A  Prqject  Manager  at  (202)  586-8384. 


I.    PURPOSE 

The  Energy  Information  Adnunistraiioo  (ElA)  Form  E1A-819A, 
"Annual  Oxygenate  Capacity  Report."  is  used  to  collect  data  on 
current  arJ  projected  production  capacities  and  annual 
prodtiction  and  end-of-year  Inventories  for  fnei  ethanol  of  all 
facilities  that  produce  or  distill  oxygenates  pursuant  to  Section 
13(b)  of  the  Federal  Energy  Administration  (FEA)  Act  of  1974. 
Public  Uw  93-275. 

The  data  appear  in  the  annual  Energy  Information  Administration 
(EIA)  publication.  Petroleum  Supph  Annual. 

II.  WHO  MUST  SUBMIT 

The  Form  E1A-819A,  "Annual  Oxygenate  Capacity  Report," 

must  be  completed  by  the  operators  of  all  operating  and  idle 
facilities  that  produce  or  distill  oxygenates  (including  fuel-grade 
ethanol  producers.  MTBE  plants,  petrochemical  plants  and 
rcfmeries  that  produce  oxygenates  as  part  of  their  operations), 
and  new  plants  under  construction  located  in  the  50  States,  the 
District  of  Columbia.  Puerto  Rico,  the  Virgin  Islands,  Guam  and 
other  U.S.  possessions. 


III.WHEN  TO  SUBMIT 

The  Form  EIA-819A  must  be  mailed  (postmarked)  to  the  EIA  by 
the  15th  day  of  February'  of  the  report  year. 

IV.  WHERE  TO  SUBMIT 

Survey  forms  can  be  submitted  by  either  mailing  to  the  address 
listed  below  or  by  using  fecsimile  equipment.  Respondents 
submitting  data  by  telephone  are  required  lo  follow-up  with  a 
ceilified  submission. 


Mail: 


Energy  Information  Administration 
MaH  Station  BG-094  Forrestal 
U.S.  Department  of  Energy 
Washington,  DC  20585 


Facsimile: 


Equipment: 
Compatibility: 
Receiving  Sp««d(s): 
Telephone  Nos.: 


Verification  Nos.: 


Hewlett  Packard  FAX  310 

1,2,  and  3 

30  sees,  to  6  mins. 

(202)  586-<323 

(202)  586-6410 

(262)  586-6214 
(202)  586-3219 


To  ensure  receipt  <rf  complete  legible  data,  companies  should  call 
the  verification  numbers  upon  completion  of  transmission  and 
obtain  the  name  of  the  person  who  verified  receipt  of  their  data. 

V.  FORM  COMPLETION  PROCEDURES 

A.   RESPONDENT  IDENTIFICATION/ 
REPORT  PERIOD 

Respondent  Identification 

Enter  the  name  of  the  reporting  company.  Address  information  is 
required  only  if  there  has  been  a  change. 

Plant  Name/EIA  Identification  (ID)  Number 

Enter  the  name  of  the  plant. 

Enter  the  10-digit  EIA  ID  Nun>ber.  If  you  do  not  have  a  number, 
submit  your  report  leaving  this  field  blank.  EIA  will  advise  you 
of  the  number. 


Energy  iBformatioii  AdmiaistradM 
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Resubmission 

Resubmissions  arc  required  whenever  an  error  greater  than  5 
percent  of  the  true  value  is  discovei;pd  by  a  respondent  or  if 
requested  by  the  EIA. 

Enter  "X"  in  the  resubmission  block  if  you  are  correcting 
information  previously  reported. 

Identify  only  those  data  cells  and  lines  which  are  affected  by  the 
changes.  You  are  not  required  to  file  a  complete  form  when  you 
resubmit,  but  be  sure  to  complete  the  EIA  ID  number,  contact 
information  and  certification  blocks. 

B.   OXYGENATE  ACTIVITY 

Definitions  of  petroleum  products  and  other  terms  are  provided 
for  your  use.  Please  refer  to  these  definitions  before  completing 
the  survey  form. 

Production  Capacity 

Report  all  quantities  to  the  nearest  whole  number  in  barrels 
per  day  (42  U.S.  gallons/barrel). 

Report  the  ma.\imum  amount  of  product  that  can  be 
produced  at  this  facility  that  is  intended  for  blending  into 
motor  gasoline.  Fuel  ethanol  production  capacity  represents 
the  peak  sustainable  capacity  of  the  facility  and  should  Uke 
into  acconnt  limitations  such  as  the  capacity  to  dehydrate  and 
purify. 

Production  Capacity  is  defmed  as: 

Operating  Capacity  •  capacity  in  operation  as  of  January 

r 

Ule  Capacity  -  capacity  not  in  operation  and  not  under 
^cti>'e  repair,  but  capable  of  being  placed  in  operation 
♦ithin  30  days;  or  capacity  not  in  operation  but  under 
tctive  repair  which  can  be  completed  in  90  days. 

The  total  capacity  for  an  individual  unit  must  be  either  idle 
or  operating  on  January  1  of  the  current  report  year.  Do  not 
report  percentages  of  capacity  as  operating  and  idle  based  on 
production. 

Projections  of  production  capacity  for  next  year  should 
include  operating,  idle,  and  any  additional  capacities  slated 
for  completion  as  of  January  of  the  next  year. 

Do  not  include  as  Independent  capacities  the  amount  of 
oxygenates  produced  as  byproducts  of  other  processes.  For 
example,  if  a  byproduct  (e.g.,  TAME  or  TBA)  is  produced 
when  producing  MTBE,  include  the  byproducts  in  the 
production  capacity  for  MTBE. 

Facilities  with  the  capability  of  switching  production  b«ween 
similar  oxygenates  should  report  the  production  capacity  of 


the  oxygenate  being  produced  as  of  January  1  as  operating. 
The  production  capacity  of  the  oxygenate  not  being  produced 
as  of  January  1  should  be  reported  as  idle.  Please  note  this 
capability  in  the  Comments  section  of  the  form. 

Fuel  Ethanol  Production  and  Stocks 

Report  all  quantities  to  the  nearest  whole  number  in 
thousand  barrels  (42  U.S.  gallons/barrel).  Quantities  ending 
in  499  or  less  are  rounded  down,  and  quantities  ending  in  500 
or  more  are  rounded  up  (e.g.,  106,499  barrels  are  reported  at 
106  and  106,500  barrels  are  reported  as  107). 

Report  stocks  of  oxygenates  in  the  custody  of  the  facility 
regardless  of  ownership.  Include  stocks  ii(  aboveground  and 
underground  storage  as  well  as  rail  cars  associated  with  the 
facility.  Exclude  inventories  in  leased  Unkage  at  other 
Eacilities.  Reported  stock  quantities  should  represent  actual 
measured  inventories  where  an  actual  physical  mea.<:urement 
is  possible. 

Report  all  domestic  and  foreign  stocks  held  in  pipelines  and 
working  tanks  and  in  transit  thereto,  except  those  in  transit 
by  pipelines  which  you  do  not  operate.  Include  foreign  stocks 
only  after  entry  through  Customs.  Exclude  stocks  of  foreign 
origin  held  in  bond. 

For  purposes  of  this  report,  "entry  through  Customs"  is  said 
to  occur  on:  . 

the  "entry  date"  specified  on  the  U.S.  Customs  Form 
7501,  "Entry  Summary;"  or 

the  "import  date"  specified  on  the  U.S.  Customs  Form 
214,  "Application  for  Foreign  Trade  Zone  Admission 
and/or  Status  Designation; "  or 

the  "date  of  withdrawal"  specified  on  the  U.S.  Customs 
Form  CF  7505,  "Warehouse  Withdrawal  for 
Consumption;"  or 

the  "date  of  withdrawal "  specified  on  the  U.S.  Customs 
Form  CF  7506,  "Warehouse  Withdrawal  Conditionally 
Free  of  Duty,  and  Permit; "  or 

the  "date  of  exportation"  specified  on  the  U.S. 
Department  of  Commerce  Form  7525- V,  "Shipper's 
Export  Declaration,"  for  shipments  from  Puerto  Rico  to 
the  50  States  and  the  District  of  Columbia. 

C.  COMMENTS 

Explain  any  unusual  or  substantially  different  aspects  of  your 
report  year's  operations  that  affect  the  data  reported. 


Energy  Information  Administration 
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D.  CQNTA<?r  INFORMATION  AND 

CERTinCATION  BL0C3CS 

•» 

Enter  the  name  and  telephone  Danber  of  the  person  to  be 
contacted  for  further  information  regarding  this  form.  Check  the 
box  provided  if  the  conuct  name  aod/or  telephone  number  are 
different  from  those  shown  on  the  report  for  the  preceding  year. 

Enter  the  name  and  title  of  the  individual  your  company  h«s 
designated  to  certify  the  accuracy  of  the  dau. 

Sign  the  "certification"  block  and  enter  the  current  date. 

VI.PRO\  ISIONS  REGARDING 

CONHDENTIALITY  OF  INFORMATION 


The  Office  of  Legal  Counsel  of  the  Department  of  Justice 
concluded  on  March  20,  1991,  that  the  Federal  Energy 
Administration  Act  requires  the  Energy  Information 
Administration  to  provide  company-specific  data  to  the 
Department  of  Justice,  or  to  any  other  Federal  agency  when 
requested  for  officiat  use,  which  may  include  enforcement  of 
Federal  law.  The  informalion  contained  on  this  form  may  also  be 
made  available,  upon  request,  to  another  component  of  the 
Department  of  Energy  (DOE),  to  any  Committee  of  Congress, 
the  General  Accounting  Office,  or  other  Congressional  agencies 
authorized  by  law  to  receive  such  information.  A  court  of 
competent  jurisdiaion  may  obtain  this  information  in  response  to 
an  order. 

The  information  on  current  year  production  capacity  on 
Fom  EIA-819A  b  not  considered  as  confidential  and 
company  idvatitiable  data  will  be  pubKshed  in  the  Petroleum 
Supply  Annual.  Projected  year  production  capacity,  hicl 
ethanol  production  and  end-of-year  stocks  on  the  Form 


EIA-819A  are  kept  confidential  and  not  disck>sed  to  the  public  to 
the  extent  that  it  satisfies  the  criteria  for  exemption  under  the 
Freedom  of  Information  Act  (FOIA),  5  U.S.C.  $552,  the  DOE 
regulations,  10  C.F.R.  §1004.11.  Implementing  the  FOIA  and 
the  Trade  Secrets  Act.  18  U.S.C.  51905. 

Upon  receipt  of  a  request  for  this  information  under  the  FOIA 
the  DOE  shall  make  a  final  determination  whether  the 
information  is  exempt  from  disclosure  in  accordance  with  the 
procedures  and  criteria  provided  in  the  regulations.  To  assist  us 
in  this  determination,  respondents  should  demonstrate  to  the 
DOE  that,  for  example,  their  information  contains  trade  secrets 
or  commercial  or  financial  information  whose  release  would  be 
likely  to  cause  substantial  harm  to  their  company's  competitive 
position.  A  letter  accompanying  the  submission  that  explains  (on 
an  element-by-element  basis)  the  reasons  why  the  information 
wouM  be  bkely  to  cause  the  respondent  substantial  competiti\'e 
harm  if  released  to  the  public  would  aid  in  this  determination.  A 
new  justification  does  not  need  to  be  provided  each  time 
information  is  submitted  on  the  form,  if  the  company  has 
previously  submitted  a  justification  for  that  information  and  the 
justification  has  not  changed. 


Vn.  SANCTIONS 

The  timely  submission  of  Form  EIA-819A  by  those  required  to 
report  is  mandatory  under  Section  13(b)  of  the  Federal  Energy 
Administration  Act  of  1974  (FEAA)  (Public  Law  93-275),  as 
amended.  Failure  to  respond  may  result  in  a  civil  penalty  of  not 
more  than  $2,500  for  each  violation,  or  a  fine  of  not  nuore  than 
$5,000  for  each  willful  violation.  The  government  may  bring  a 
civil  action  to  prohibit  reporting  violations  which  may  result  in  a 
temporary  restraining  order  or  a  preliminary  or  permanent 
injunction  without  bond.  In  such  civil  action,  the  court  may  also 
issue  mandatory  injunctions  commanding  any  person  to  comply 
with  these  reporting  requirements. 


Enersy  InfonBadoa  AdmlBbtntton 
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AgerKy  Infonnation  Collections  Under 
Review  by  the  Office  of  Management 
and  Budget 

AGENCY:  Energy  Information 

Administration. 

ACTION:  Notice  of  requests  submitted  for 

view  by  the  Office  of  Management  and 

Budget. 

SUMMARY:  The  Energy  Information 
Administration  (EIA)  has  submitted  the 
energy  infonnation  collection(s)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  (Pub.  L.  No. 
96-511.  44  U.S.C  3501  et  seq.).  The 
listing  does  not  include  collections  of 
information  contained  in  new  or  revised 
regulations  which  are  to  be  submitted 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act.  nor  management  and 
procurement  assistance  requirements 
collected  by  the  Department  of  Energy 
(DOE). 

Each  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection;  (2)  Collection  number(s);  (3) 
Current  OMB  docket  number  (if 
applicable);  (4)  Collection  title;  (5)  Type 
of  request,  e.g.,  new,  revision,  extension, 
or  reinstatement;  (6)  Frequency  of 
collection;  (7)  Response  obligation,  i.e.. 
mandatory,  voluntary,  or  required  to 
obtain  or  retain  benefit;  (8)  Affected 
public;  (9)  An  estimate  of  the  number  of 
respondents  per  report  period;  (10)  An 
estimate  of  the  number  of  responses  per 
respondent  annually;  (11)  An  estimate 
of  the  average  hours  per  response;  (12) 
The  estimated  total  annual  respondent 
burden;  and  (13)  A  brief  abstract 
describing  the  proposed  collection  and 
the  respondents. 

DATES:  Comments  must  be  filed  within 
30  days  of  publication  of  this  notice.  If 
you  anticipate  that  you  will  be 
submitting  comments  but  find  it 
difficult  to  do  so  within  the  time 
allowed  by  this  notice,  you  should 
advise  the  OMB  DOE  Desk  Officer  Usted 
below  of  your  intention  to  do  so.  as  soon 
as  possible.  The  Desk  Officer  may  be 
telephoned  at  (202)  395-3084.  (Also, 
please  notify  the  EIA  contact  listed 
below.) 

ADDRESSES:  Address  comments  to  the 
Department  of  Energy  Desk  Officer. 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  726  Jackson  Place  NW.. 
Washington,  DC  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards  at  the  address 
below.) 

FOR  FURTHER  INFORMATKM  AND  COPIES  OF 
RELEVANT  MATERIALS  CONTACT: 


Jay  Casselberry,  Office  of  Statistical 
Standards.  (EI-73).  Forrestal  Building. 
U.S.  Department  of  Energy,  Washington. 
DC  20585.  Mr.  Casselberry  may  be 
telephoned  at  (202)  254-5348. 
SUPPLEMENTARY  INFORMATION:  The  first 
energy  information  collection  submitted 
to  OMB  for  review  was. 

1.  Federal  Energy  Regulatory 
Commission 

2.  FERC-597 

3.  1902-0163 

4.  Customer  Satisfaction  Survey 

5.  Revision 

6.  On  Occasion 

7.  Voluntary 

8.  Businesses  or  other  for-profit;  Small 
businesses  or  organizations 

9.  100  respondents 
10. 1  response 

11.  .15  hours  per  response 

12. 15  hours 

13.  The  Federal  Energy  Regulatory 
Commission  is  conducting  a 
voluntary  survey  of  the  services 
performed  by  its  staff  in  the  Public 
Reference  Room.  The  Commission  is 
requesting  that  the  public  evaluate  the 
services  provided  by  its  staff  and  to 
indicate  if  changes  are  necessary  to 
improve  the  current  services. 
The  second  energy  infonnation 

collection  submitted  to  OMB  for  review 

was: 

1.  Federal  Energy  Regulatory 
Commission 

2.  FERC-542A 

3.  1902-0129 

4.  Gas  Pipeline  Rates:  Tracking  and 
Recovery  of  Alaska  Natural  Gas 
Transportation  System  (ANGTS) 
Charges 

5.  Extension 

6.  On  occasion;  Other  (Standby 
Authority) 

7.  Mandatory 

8.  Businesses  or  other  for-profit 
9. 1  respondent 

10. 1  response 

11.1  hour  per  response 

12. 1  hour 

13.  Pursuant  to  Section  9  of  the  Alaska 
Natural  Gas  Transportation  Act  and 
Sections  4,5,  and  16  of  the  Natural 
Gas  Act,  the  Commission  reqiiires 
these  data  to  determine  if  the  ANGTS' 
rates  and  charges  comply  with  these 
requirements. 
Statntiwy  Authority:  Section  2(a)  of  the 

PaperwoA  Reduction  Act  of  1980  (Pub.  L 

96-511),  which  amended  Chapter  35  of  Title 

44  United  SUtes  Code  (Sbe44  U.SC  3506(a) 

and  (c)(1).) 

Issued  in  Washington,  DC,  December  2, 
1993 

Yvonne  M.  Bishop, 

Director,  Statistical  Standards. 

[FR  Doc  93-29943  FUed  12-7-93;  8:45  ami 
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Guidelines  for  Vpluntary  Reporting  of 
Greenhouse  Gas  Emissions  and 
Reductions,  and  Carbon  Sequestration 

AGENCY:  Office  of  Policy,  Planning,  and 
Program  Evaluation,  DOE. 
ACTION:  Notice  of  pubUc  meeting. 

SUMMARY:  A  public  workshop  and 

meeting  on  industrial  sector  issues  in 
the  development  of  a  voluntary 
reporting  program  for  greenhouse  gas 
emissions,  reductions  and  carbon 
sequestration  will  be  held  by  the  DOE 
Office  of  PoUcy.  Planning  and  Program 
Evaluation.  This  is  the  sixth  and  final 
workshop  in  a  series*  intended  to 
facilitate  preparation  ot  the  gmdelines 
for  the  reporting  program. 
DATES  AND  ADDRESSES:  The  industrial 
sector  workshop  v/ill  be  held  December 
16, 1993  at  the  Crystal  Gateway 
Marriott.  1700  Jefferson  Davis  Highway, 
Arlington,  VA  22202.  The  workshop 

^will  begin  at  8:30  a.m.  and  adjourn  at  5 

*p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

To  obtain  more  information  on  the 
workshop  call  Ms.  Debbie  Stowell  at 
(202)  586-7767.  To  obtain  a  copy  of  the 
Options  Identification  Document 
regarding  the  industrial  sector,  call  (202) 
646-7896.  Copies  of  the  document  will 
be  available  approximately  one  week 
before  the  workshop. 
SUPPLEMENTARY  INFORMATION:  On  July 
27. 1993,  DOE  requested  comment  on 
the  initial  development  stage  of  the 
guidelines  for  voluntary  reporting, 
under  section  1605(b)  of  the  Energy 
Pohcy  Act  of  1992,  of  greenhouse  gas 
emissions  and  their  reductions  and 
carbon  fixation  (58  FR  40116).  For  a 
more  detailed  discussion  of  issues  in  the 
development  of  the  guidelines,  the 
reader  is  referred  to  the  discussion  in 
the  July  27  notice.  As  part  of  the 
guideline  development  process,  DOE  is 
hosting  a  series  of  pubUc  workshops 
and  meetings. 

It  is  anticipated  that  the  workshop  on 
industrial  issues  will  focus  on 
institutional  and  technical  issues  related 
to: 

•  Energy  efficiency  improvements 
and  energy  use  reductions; 

•  Fuel  switching; 

•  Co-generation  and  self-generation; 

•  Direct  control  of  combustion 
emissions; 

•  Non-combustion  CO2  emissions; 

•  Methane  sources  including 
landfills,  coal  mining  and  natural  gas 
systems; 

•  Nitrous  oxide  sources; 

•  Halogenated  substances;  and 

•  Recycling. 

For  each  of  these  topics,  a  panel  of 
invited  participants  will  address  issues 
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and  options  identified  in  the  Options 
Identification  Document  and  discuss 
these  withfother  workshop  participants. 
There  will  be  an  opportxmity  for  brief 
oral  statements  from  the  public  on  th^ 
issues  under  consideration  during  the 
day's  session. 

The  goal  of  the  workshop  is  to 
develop  the  fullest  information  on 
alternative  options,  not  to  reach  any 
concensus  of  opinion  nor  to  make 
collective  recommendations. 
Abraham  E.  Hasp*!, 

Deputy  Assistant  Secntary.  Sconomic  and 
Environmental  Analysis,  Office  of  Policy, 
Planning  and  Pwgrain  Evaluation. 
[FR  Doc.  93-29942  Filed  12-7-93;  8:45  am] 
MUMQ  COOC  MSQ-ei-M 


Federal  Energy  Regulatory 
Commission 

[Dodwt  No.  CP94-9S-000,  et  •!.] 

KN  Wattenbarg  Tranamlaalon  Limited 
Liability  Company,  at  al.;  Natural  Gaa 
Cartmcata  Flllnga 

November  30. 1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  K  N  Wattenberg  Transmission 
Limited  Liability  Co. 

[Docket  No.  CP94-95-0001 

Take  notice  that  on  November  19, 
1993.  K  N  Wattenberg  Transmission 
Limited  Liability  Company  (K  N 
Wattenberg),  P.O.  Box  281304, 
Lakewood,  Colorado  80228.  filed  in 
Docket  No.  CP94-95-000  a  request 
pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  install  a  new  delivery 
point,  under  K  N  Wattenberg's  blanket 
certificate  issued  in  Docket  No.  CP92- 
203-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

K  N  Wattenberg  proposes  to  install 
and  operate  a  new  tap  and  valve  setting 
which  will  be  used  as  a  delivery  point 
under  an  existing  transportation 
agreement  with  Associated  Natural  Gas, 
Inc.  (Associated)  in  Weld  County, 
Colorado. 

K  N  Wattenberg  states  that  the 
projected  peak  day  dehvery  at  the 
proposed  point  would  be  8,000  MMBtu. 
K  N  Wattenberg  states  further  that  the 
cost  of  the  facilities  is  estimated  to  be 
$20,000  and  that  K  N  Wattenberg  would 
be  reimbursed  for  the  cost  of  the 
facilities  by  K  N  Front  Range  Gathering 
Company. 


Comment  date:  January  14, 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Trunkline  Gas  Co. 

[Docket  No.  CP94-100-000] 

Take  notice  that  on  November  22, 
1993,  Trunkline  Gas  Company 
(Trunkline),  P.O.  Box  1642,  Houston, 
Texas  77251-1642,  filed  in  Docket  No. 
CP94-1 00-000  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
operate  an  existing  delivery  point, 
constructed  pursuant  to  Section  311  of 
the  Natural  Gas  Policy  Act,  as  a 
jurisdictional  facility  under  Trunkline's 
blanket  certificate  issued  in  Docket  No. 
CP83-64-000  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Specifically.  Trunkline  proposes  to 
convert  the  delivery  facilities,  located  in 
Marshall  County,  Indiana,  to 
jurisdictional  facilities  in  order  to 
utilize  the  facilities  for  transportation 
service  which  would  be  provided  imder 
Trunkline's  blanket  transportation 
certificate.  Trunkline  states  that  the 
facilities  were  originally  constructed  to 
provide  transportation  service  to 
Crossroads  Pipeline  Company. 
Tnmkline  further  states  that  the 
maximum  capacity  of  the  faciUties  is 
300,000  Mcf  per  day.  Trunkfine  does 
not  propose  to  construct  any  facilities 
herein,  it  is  stated. 

Trunkline  asserts  that  the  change  in 
authorization  is  requested  in  order  to 
increase  flexibility  for  the  use  of  the 
delivery  fecilities  by  Trunkline's 
customers  in  the  selection  of 
transportation  services. 

Comment  date;  January  14, 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  ANR  Pipeline  Co. 

[Docket  No.  CP94-10ft-000) 

Take  notice  that  on  November  24, 
1993,  ANR  Pipeline  Company  (ANR), 
500  Renaissance  Center,  Detroit, 
Michigan  48243.  filed  in  Docket  No. 
CP94-1 08-000  an  application  pursuant 
to  Section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon 
certain  natural  gas  transportation 
services  for  Northern  Natural  Gas 
Company  (Northern),  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

It  is  stated  that  by  orders  issued  in 
Docket  Nos.  CP80-119,  CP80-213, 
CP80-309  and  CP8O-209-O00,  001  and 


002,  ANR  was  authorized,  pursuant  to 
agreements  designated  as  Rate 
Schedules  X-104,X-108,X-119,  and  ' 
X-123  respectively,  to  transport  natural 
gas  for  Northern  from  various  receipt 
point»ui  Louisiana  and  redeliver  the 
gas  for  the  account  of  Northern  at 
various  delivery  points  in  Louisiana  and 
Kansas. 

It  is  said  that  as  a  result  of  Northern's 
restructuring  under  Order  No.  636, 
Northern  no  longer  requires  the 
transportation  services  provided  by 
ANR  under  Rate  Schedules  X-104,  X- 
108.  X-119  and  X-123  and  therefore  the 
agreements  have  been  terminated 
pursuant  to  mutual  written  agreement  of 
the  parties.  ANR  requests  that  the 
abandonments  be  made  effective  August 
1, 1993. 

No  faciUties  are  proposed  to  be 
abandoned  herein. 

Comment  date:  December  21, 1993,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  Natural  Gas  Pipeline  Co.  of  America 

[Docket  No.  CP94-104-0001 

Take  notice  that  on  November  23. 
1993,  Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  Street, 
Lombard.  Illinois  60148,  filed  in  Docket 
No.  CP94-104-000  an  application 
pursuant  to  Section  7fb)  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
abandon  the  firm  transportation  service 
to  ANR  Pipeline  Company  (ANR)  which 
was  authorized  in  Docket  No.  CP81- 
195-000  and  allow  Natural  and  ANR  to 
make  up  any  imbalances  from  such 
service,  all  as  more  fully  set  forth  in  the 
application  on  file  with  the  Commission 
and  open  to  public  inspection. 

Natural  proposes  to  abandon  the  firm 
transportation  service  for  ANR  imder 
Natural's  Rate  Schedule  X-123.  which 
was  authorized  in  Docket  No.  CP81- 
195-000,  and  allow  Natural  and  ANR  to 
make  up  any  imbalances  fi'om  such 
service,  at  other  more  convenient 
interconnections  located  on  their 
systems  or  at  existing  interconnections 
specified  in  other  agreements  between 
the  parties,  or  alternatively,  by  offsetting 
such  imbalances  among  each  other  or 
with  imbalances  under  other 
transportation  and/or  exchange 
agreements  between  the  parties. 

Natural  states  that  ANR  had  made 
available  on  a  firm  basis  up  to  3,900  Mcf 
of  gas  per  day  to  Natural  at  the  existing 
subsea  tap  of  the  U-T  Offshore  System 
(UTOS)  in  West  Cameron  Block  116. 
offshore  Louisiana.  Applicant  then 
redelivered  equivalent  volumes  by 
displacement  via  UTOS  to  ANR  in  West 
Cameron  Block  167,  o^hore  Louisiana 
where  ANR's  offshore  system 
interconnects  with  the  UTOS  system. 


Federal  Register  /  Vol.  58.  No.  234  /  Wednesday.  December  8.  1993  /  Notices  64569 

^ ' 


It  is  stated  that  the  parties  have  agreed 
to  terminate  the  service  and  Natural's 
Rate  Schedule  X-123,  effective 
December  1, 1993. 

Comment  date:  December  21,  199 J,  ir 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 


Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157. lOj.  All  protests 
filed  with  the  Commission  vdll  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  $er\'e  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  h«ein,  if 
the  Commission  on  its  owm  review  of 
the  matter  finds  that  a  grant  of  .the 
certificate  and/or  permissicm  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
mtenrene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  beheves 
that  a  formal  hearing  is  required,  fiirther 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for.  unless  othervdse  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intenrene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowcKi  therefor, 
the  proposed  activity  shall  be  deemed  to 


be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  appUcation  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell. 
Secretary. 

[FR  Doc.  93-29876  Filed  12-7-93;  8:45  ami 
bnjjmq  cooe  sriT-oi-r 


[Docket  No.  CP94-102-000.  et  aL] 

Kern  River  Gaa  Tranamiaaion  Co.,  et 
al.;  Natural  Gaa  Certificate  Rllnga 

December  1, 1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Kem  River  Gas  Transmission  Co. 

[Docket  No.  CP94-102-000) 

Take  notice  that  on  November  23, 
1 993.  Kem  River  Gas  Transmission 
Company  (Kem  River),  P,  O.  Box  2511, 
Houston.  Texas  77252.  filed  in  Docket 
No.  CP94-102-000  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  to  operate  an  existing 
delivery  point  facihties  initially 
constructed  under  Section  311  (a)  of  the 
Natural  Gas  Policy  Act  of  1978  (NGPA) 
for  Southwest  Gas  Corporation 
(Southwest),  a  local  distribution 
company,  under  Kem  River's  blanket 
certificate  issued  in  Docket  No.  CP89- 
2048-000.  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  pubUc 
inspection. 

Kem  River  proposes  to  operate  the 
Lone  Mountain  delivery  point  in  Clark 
County,  Nevada  consisting  of  a  12-inch 
tap,  meter  station  and  appurtenant 
facilities  to  provide  service  for 
Southwest  and  other  Kem  River 
shippers  imder  its  various  part  284  firm 
and  intermptible  transportation  rate 
schedules  and  its  part  284,  subpart  G 
blanket  transportation  certificate  issued 
in  Docket  No.  CP89-2047.  Kem  River 
indicates  that  it  commenced 
construction  of  the  Lone  Moimtain 
delivery  point  for  Southwest  in 
September  1993,  under  Section  311  (a) 
of  the  NGPA  and  that  Kem  River  would 
commence  Section  311  (a) 
transportation  service  to  Southwest,  in 
December  1993,  imder  Rate  Schedule 
KRF-1  for  Southwest's  sj'stem  supply. 
Kem  River  states  that  all  volumes 
delivered  to  the  Lone  Mountain  deUvery 
point  would  be  within  its  nominal 
design  capacity  of  70,000  Mcf  per  day. 
Kem  River  states  that  it  does  not  know 


the  impact,  if  any,  which  deliveries  to 
the  Lone  Mountain  dehvery  point 
would  have  upon  Kem  River's  peak  day 
and  annual  deliveries. 

Comment  date:  January  18.  i994.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Transcontinental  Gas  Pipeline  Corp. 

[Docket  No.  CP94-10«-000] 

Take  notice  that  on  November  29. 
1993,  Transcontinental  Gas  Pipe  Line 
Corporation  ("TGPL"  or  "Applicant"). 
Post  Office  Box  1396.  Houston,  Texas 
77251.  filed  an  application  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act  for 
a  certificate  of  pubBcyconvenience  and 
necessity  authorixinjTGPL's  1995/1996 
Southeast  Expansion  Project  ("SE95/ 
96").  including: 

(i)  Authorization  to  construct  and 
operate  certain  pipeline  faciUties  on 
TGPL's  main  line  pipeUne  system  on  a 
phased  basis  in  order  to  create 
additional  firm  transportation  capacity 
of  the  dekatherm  equivalent  of  115,000 
Mcf  of  gas  per  day  in  1995  ("Phase  I") 
and  50,000  Mcf/d  in  1996  ("Phase  11"), 
for  a  total  of  165.000  Mcf/d. 

(ii)  Approval  of  TGPL's  phased  initial 
rates  for  the  firm  transportation  service 
to  be  rendered  through  such 
incremental  firm  transportation 
capacity,  and 

(iii)  Approval  of  the  total  project  on 
an  expedited  basis  so  that  TGPL  may 
constmct  the  Phase  I  facilities  and  place 
them  into  service  by  November  1, 1995. 
TGPL  states  that  this  incremental 
capacity  will  extend  from  the  point  of 
interconnection  between  TGPL's  main 
line  and  its  Mobile  Bay  Lateral  near 
Butler.  Alabama,  to  certain  points  of 
deUvery  upstream  of  TGPL's  Station  No. 
165  near  Chatham,  Virginia. 

TGPL  states  that  in  order  to  create  the 
165,000  Mcf/d  of  firm  transportation 
capacity  under  SE95/96,  it  proposes  to 
construct  and  operate  the  following 
facilities  on  its  main  line: 

Phase  I  Facilities  (115.000  Mcf/d) 

1. 12.600  horsepower  compressor 
addition  at  TGPL's  Station  No.  90  in 
Marengo  County.  Alabama. 

2.  Two  7.000  norsepower  electric 
driver  installations  to  replace  two 
existing  5.620  horsepower  steam 
turbines  on  Units  1  and  2  at  TGPL's 
Station  No.  100  in  Chilton  County. 
Alabama,  to  obtain  a  net  increase  of 
2,760  horsepower  at  this  station. 

3. 15.13  miles  of  42-inch  Main  Line 
"E"  pipeline  loop  beginning  at  milepost 
890.61  and  ending  at  milepost  905.74  in 
Chilton  and  Autauga  Counties, 
Alabama. 

4.  Modifications  to  existing 
compressor  equipment  at  TGPL's 
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Station  No.  110  in  Randolph  County, 
Alabama  to  eliminate  or  modify  current 
air  pennit  restrictions,  thereby  allowing 
increased  annual  operating  hours.  No 
increase  in  rated  horsepower  is  ^ 

proposed.  Equipment  retrofitting  to 
reduce  Nox  emissions  may  be  required. 

5. 12,000  horsepower  compressor 
addition  at  TGPL's  Station  No.  120  in 
Henry  County,  Georgia. 

6. 12,600  horsepower  compressor 
addition  at  TGPL's  Station  No.  150  in 
Iredell  County,  North  Carolina. 

Phase  n  Facilities  (50,000  Mcf/d) 

1. 6,500  horsepower  compressor 
addition  at  TGPL's  Station  No.  100  in 
Chilton  County,  Alabama. 

2. 12,000  horsepower  compressor 
addition  at  TGPL's  Station  No.  120  in 
Henry  County,  Georgia.  TGPL  states  that 
the  construction  and  operation  of  the 
proposed  faciUties  will  have  no 
significant  impact  on  the  quality  of  - 
human  health  or  the  environment.  The 
proposed  facilities  will  be  installed 
entirely  within  or  immediately  adjacent 
to  existing  right8K>f-way  and  compressor 
station  yards.  TGPL  further  states  that 
on  September  28, 1993,  it  announced  an 
open  season  from  September  29  to 
October  20, 1993,  during  which  it 
received  requests  for  firm  transportation 
service  through  the  165,000  Md/d  of 
firm  transportation  capacity  to  be  made 
available  by  SE95/96.  As  a  result  of  the 
open  season,  TGPL  executed  precedent 
agreements  with  18  shippers  fully 
subscribing  this  firm  transportation 
capacity.  TGPL  states  that  the  SE95/96 
firm  transportation  services  vsrill  be 
rendered  under  TGPL's  Rate  Schedule 
FT  and  part  284(G)  of  the  Commission's 
regulations,  and,  therefore,  the  SE95/96 
services  will  be  subject  to  the  terms  and 
conditions  of  TGPL's  tariff  as  modified 
pursuant  to  Order  Nos.  636,  636-A  and 
636-B.  TGPL  states  that  the  initial  rate 
for  the  firm  transportation  services 
rendered  during  Phase  I  (115,000  Md/ 
d)  will  be  a  monthly  reservation  rate  of 
$11.52  per  Mcf. 

When  Phase  n  service  begins,  the 
initial  rate  for  all  firm  transportation 
services  under  SE95/96  (165,000  Mcf/d) 
will  be  a  monthly  reservation  rate  of 
$9.86  per  Mcf.  These  rates  are  based  on 
the  straight  fixed-variable  rate  design 
methodology,  with  an  incremental  cost 
of  service  for  Phase  I  and  with  the  costs 
of  service  of  Phases  I  and  II  being 
combined  into  a  single,  incremental  cost 
of  service  commencing  with  Phase  n 
service.  The  SE95/96  shippers  wiU  also 
be  charged  the  electric  power  \mit  rate, 
fuel  retention  factor,  ACA  and  GRI 
surcharges  and  any  other  applicable 
charges  under  Rate  Schedide  FT.  The 
elec^c  power  unit  rate  and  fuel 


retention  will  be  TGPL's  system  rate  for 
Rate  Zones  4  and/or  5,  depending  on  the 
location  of  the  shipper's  receipt  and 
delivery  points. 

Comment  date:  December  22, 1993,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Natural  Gas  Pipeline  Company  of 
America 

[Docket  No.  CP94-105-O001 

Take  notice  that  on  November  24, 
1993,  Natural  Gas  Pipeline  Company  of 
America  (Natural)  701  East  22nd  Street, 
Lombard,  Illinois,  60148.  filed  in  Docket 
No.  CP94-105-O00  an  application 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
abandon,  effective  December  1, 1993, 
sales  and  delivery  services  that  were 
authorized  on  behalf  of  two  industrial 
end-users,  all  as  more  fully  set  forth  in 
the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Specifically,  Natural  proposes  to 
abandon  the  interruptible  sales  and 
delivery  service  it  was  authorized  to 
provide  to  Northern  Gravel  Company 
(Northern  Gravel)  in  Muscatine  County, 
Iowa;  and  the  sales  and  dehvery  service 
it  was  authorized  to  provide  to  Rocking 
"R"  Drilling  and  Production  Company 
(Rocking  "R"  Drilling)  in  Montague 
County,  Texas.  It  is  stated  that  after 
December  1, 1993.  Northern  Gravel  will 
be  purchasing  and  taking  delivery  of 
natural  gas  from  Eastern  Iowa  Light  and 
Power  Company,  thereby  not  requiring 
the  service  that  Natural  is  proposing  to 
abandon  herein.  It  is  further  stated  that 
Rocking  "R"  Drilling  has  not  purchased 
gas  from  Natiiral  since  January,  1993, 
because  it  is  now  relying  on  electric  to 
perform  those  functions  previously 
performed  by  gas. 

No  feidlities  are  proposed  to  be 
abandoned  herein. 

Comment  date:  December  22, 1993,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
Mrith  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 


to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Conunission's 
Rules.  -'.'•• 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procediu^,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
Intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  G^  Act. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  93-29909  Filed  12-7-93;  8:45  am) 
BNjjNQ  coot  srir-oi-^ 

[Ooclwt  No.  AI9S-4-O01] 

Accounting  for  Pott-Retirement 
Benefits  Other  Than  Pensions;  Order 
on  Rehearing  and  Clarification 

Issued  December  1, 1993. 

Before  Commissioners:  Elizabeth 
Anne  Moler,  Chair;  Vicky  A.  Bailey, 
James  J.  Hoecker,  William  L.  Massey, 
and  Donald  F.  Santa,  Jr. 
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On  June  4, 1993,  Columbia  Gas 
Transmission  Corporation  and 
Columbia  Gulf  Transmission  Company 
(hereinafter  the  Columbia  Companies) 
filed  a  request  for  rehearing  or 
clarification  of  a  letter  ruling  issued  by 
the  Commission's  Chief  Accoimtant  on 
May  7, 1993.  The  Chief  Accountant's 
letter  provided  accounting  guidance  to 
public  utihties,  licensees,  and  natural 
gas  companies  on  the  accounting  for 
and  financial  reporting  of  the  cost  of 
post-retirement  benefits  other  than 
pensions  (PBOP)  imder  the 
Commission's  Uniform  Systems  of 
Accounts.  As  discussed  below,  the 
Commission  is  denying  the  application 
for  rehearing,  and  granting  in  part  the 
request  for  clarification. 

Baclcground 

In  December  1990,  the  Financial 
Accounting  Standards  Board  (FASB) 
issued  Statement  of  Financial 
Accounting  Standard  No.  106, 
Employers'  Accounting  for  Post- 
Retirement  Benefits  o3ier  Than 
Pensions  (SFAS  106).  This  Statement 
finds  that  PBOP  plans  are  deferred 
compensation  arrangements  whereby  an 
employer  promises  to  exchange  futvu« 
benefits  for  employees'  current  service. 
SFAS  106  requires  that,  for  fiscal  years 
beginning  after  December  15, 1992, 
employers  reflect  in  current  expense  an 
accrual  for  PBOP  during  the  working 
hves  of  current  employees.  SFAS  106, 
however,  encouraged  earUer  adoption  of 
the  standard.  Prior  to  issuance  ofSFAS 
106,  most  employers  accounted  for 
PBOP  costs  on  a  "pay-as-you-go"  basis. 

On  December  17, 1992,  the 
Commission  issued  a  Statement  of 
Policy  (Policy  Statement)  at  Docket  No. 
PL93-1-000.1  In  that  Policy  Statement, 
issued  after  notice  and  comment  fiom 
interested  parties,  the  Commission  set 
forth  its  poUcy  on  rate  and  accotmting 
treatment  of  PBOP  costs  reflecting  SFAS 
106. 

On  May  7, 1993,  the  Chief  Accoimtant 
issued  a  guidance  letter  to  all  public 
utilities,  licensees,  and  natural  gas 
companies  on  the  accounting  for  and 
financial  reporting  of  the  cost  of  PBOPs 
under  the  Commission's  Uniform 
Systems  of  Account.  The  Columbia 
Companies  seek  rehearing  and 
clarification  of  portions  of  the  Question 
and  Response  Item  Nos.  1,  3  and  4  of  the 
guidance  letter.  These  questions  and 
responses  address  the  timing  and 
method  2  for  adopting  the  principles  of 

» Statement  of  Policy,  Post-Employment  Benefits 
Other  Than  Pension*.  61  FERC 1 61,330  (1992). 

»  The  term  "method"  refers  to  the  option  selected 
under  the  provisions  of  SFAS  106  for  recognizing 
the  transition  obligation  or  asset  In  the  year  of 
adoption,  SFAS  106  permits  an  entity  to  either 


SFAS  106  for  regulatory  piuposes;  the 
accoimting  requirements  for  recognizing 
a  regulatory  asset  or  liability  when  the 
SFAS  106  transition  obUgation  or  asset 
is  immediately  recognized  upon 
adoption  of  SFAS  106;  and  the 
appropriate  income  and  balance  sheet 
accoimts  to  record  the  amoimts  required 
by  SFAS  106. 

Discussion 

1.  Question  and  Response  No.  1  of  the 
guidance  letter  provides  as  follows: 

Question:  When  should  an  entity 
subject  to  the  accotmting  jurisdiction  of 
the  FERC  adopt  the  principles  of  SFAS 
106  in  its  books  of  account  and  in 
financial  statements  prepared  for 
regulatory  purposes  (i.e.  FERC  Form 
Nos.  1, 1-F,  2,  2^A,  etc.)? 

Response:  A  jurisdictional  entity  shall 
adopt  the  provisions  of  SFAS  106  for 
FERC  accoimting  and  reporting 
purposes  in  the  same  accounting  period 
and  through  use  of  the  same  method 
(i.e.  immediate  or  delayed  recognition  of 
the  transition  obligation  or  asset 
discussed  infra)  that  was  used  to  adopt 
SFAS  106  in  its  general  purpose 
financial  statements.^ 

3  If  the  entity  is  part  of  a  consolidated 
group,  it  shall  adopt  SFAS  106  for  FERC 
accounting  and  reporting  purposes  in  the 
same  period  and  by  the  same  method  used 
in  the  consolidated  financial  statements. 

The  Columbia  Companies  assert  that 
an  entity  should  not  be  required  to 
adopt  SFAS  106  for  regulatory 
accounting  and  reporting  purposes  in 
the  same  period  or  using  the  same 
method  as  it  does  for  financial  reporting 
purposes,  as  required  by  the  Chief 
Accountant's  guidance  letter.  They 
argue  that  they  should  be  allowed  to 
adopt  accounting  procedures  that  are 
consistent  with  and  better  reflect  the 
rate  treatment  of  PBOPs  pursuant  to  the 
resolution  (including  settlement)  of  a 
rate  proceeding  initiated  under  section 
4(e)  of  the  Natural  Gas  Act  (NGA).3  They 
argue  that  the  regulatory  accounting 
poUcies  that  they  adopted  in  years  prior 
to  1993  better  reflect  their  rate  case 
settlement  than  do  the  poUcies  dictated 
in  the  guidance  letter.  They  argue  that 
they  should  not  be  required  to  make 
material  retroactive  adjustments  to 
financial  statements  or  regulatory 
accounting  entries  for  prior  years,  and 
claim  that  the  guidance  letter  would 
require  that  reporting  and  accounting 
requirements  meet  its  dictates  without 
regard  to  the  manner  in  which  SFAS 


106  issues  may  have  been  settled  for 
ratemaking  piloses.* 

The  Columbia  Companies  are  wholly- 
ovraed  subsidiaries  of  The  Columbia 
Gas  System,  Inc.  which,  in  its  Annual 
Report  to  Shareholders,  includes 
financial  statements  prepared  on  a 
consolidated  basis  for  it  and  its 
subsidiaries.  They  are  therefore  subject 
to  the  footnote  requirement  of  Question 
and  Response  Item  No.  l.s 

Under  section  8  of  the  NGA,»  the 
Commission  has  the  authority  to 
prescribe  the  manner  in  which  accounts 
and  records  are  to  be  maintained  by 
natural  gas  companies.  Further  under 
section  10  of  the  tiG/f/  the  Commission 
has  the  authority  to  prescribe  reporting 
requirements,  including  reporting  of 
financial  data. 

Because  a  jurisdictional  entity's 
financial  statements  are  used  for 
regulatory  purposes  as  well  as 
investment  purposes,  there  should  be 
uniformity  and  consistency,  with 
limited  exceptions,*  in  the  manner  in 
which  accounting  principles  are  applied 
by  a  jurisdictional  entity  in  the 
preparation  of  financial  statements 
submitted  to  the  Commission  and  to 
shareholders.  Without  uniformity  and 
consistency,  an  entity  could  make 
different  representations — one  to  the 
Commission  and  one  to  shareholders — 
that  purportedly  report  the  results  of 
operations.  Consequently,  PBOP  costs 
reflecting  SFAS  106  should  be 
accounted  for  in  the  same  manner  in 
regulatory  reports  as  in  reports  to 
shareholders. 


immediately  recognize  the  transition  obligation  or 
asset  or  to  recognize  the  transition  obligation  or 
asset  on  a  delayed  basis. 
»15U.S.C717d(19e«). 


*  Request  for  rehearing,  pp.  3-5. 

•The  1992  Annual  Report  to  Shareholders  for  the 
Columbia  Gas  System,  Inc.  filed  with  the 
Commission  indicates  that  the  Columbia  Gas 
System.  Inc.  and  its  subsidiaries  adopted  SFAS  106 
(j'.e..  began  using  the  accrual  method  to  reflect 
PBOP  costs)  in  the  fourth  quarter  of  1991  retroactive 
to  January  1. 1991  and  elected  to  recognize  and 
record  the  full  amount  of  the  PBOP  transition 
obligation  Immediately  as  of  that  date.  However,  in 
Form  No.  2  filings  made  with  the  Commission,  the 
Columbia  Companies  disclosed  that  11  months  later 
on  December  1, 1991,  they  adopted  SFAS  106  for 
reporting  to  the  Commission,  but  they  are 
recognizing  the  PBOP  transition  obligation  on  a 
delayed  basis. 

•  15  U.S.C  7171  (1988). 
'  15  U.S.C.  717k  (1988). 

■  In  Arkansas  Power  and  Light  Company,  41 
FERC  1 61,034  (1987)  and  Kansas  Gas  and  Electric 
Company,  43  FERC  1 61,248  (1988),  the 
Commission  determined  that  the  books,  records, 
and  reports  that  a  utility  maintains  under  the 
Uniform  System  of  Accounts  need  not  always 
conform  to  FASB  Statement  No.  92,  Regulated 
Enterprise*— Accounting  for  Phase-in  Plans  (SFAS 
92).  In  the  Termination  Order  of  its  Notice  of 
Inquiry,  Docket  No.  RM88-22-000,  IV  FERC  StaU. 
*  Regs.  135.524  (1992),  the  Commission  concluded 
that  SFAS  92  did  not  reflect  the  economics  of 
ratemaking  and  the  Commission  therefore  rejected 
the  suggestfon  that  it  adopt  SFAS  92  as  part  of  the 
Unifonn  System  of  Accounts.  Id.  at  35,688. 
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No  good  reason  is  presented  to  except 
SFAS  106  from  the  unifonnity  and 
consistency  oBjectives  of  financial 
reporting.  Therefore,  the  Chief 
Accountant's  requirement  that  a  v. 

jurisdictional  entity  adopt  SFAS  106,  for 
financial  purposes  and  reporting  to  the 
Commission,  in  the  same  accounting 
period,  and  make  use  of  the  same 
accounting  method  for  both  purposes  is 
reasonable  and  appropriate. 

With  respect  to  the  Columbia 
Companies'  concern  about  the  need  to 
restate  prior  years'  financial  statements, 
it  was  not  intended  that  the  Columbia 
Companies  or  any  other  jurisdictional 
entity  be  required  to  apply  retroactively 
the  accounting  guidance  issued  in  1993 
to  prior  years  nor  to  restate  prior  years' 
financial  statements  filed  with  the 
Commission.  Rather,  it  was  expected 
that  the  necessary  adjustments  would  be 
recognized  in  1993  to  comply  with  the 
requirements  of  the  Chief  Accountant's 
guidance  letter. 

The  Coltunbia  Companies'  objection 
to  Question  and  Response  Item  No.  1  is 
premised  on  the  notion  that  the  SFAS 
106  accounting  and  reporting  directed 
by  the  Chief  Accountant  should  be 
consistent  with  the  retemaking 
treatment.  Accounting  should  properly 
recognize  the  economic  effects  of 
regulation.*  However,  the  Columbia 
Companies  should  adopt  SFAS  106 
using  uniform  accounting  principles 
that  are  consistent  with  the 
Commission's  Uniform  System  of 
Accounts,  and  should  record  the  effects 
of  the  ratemaking  process  as  a  regulatory 
asset  or  liability,  as  appropriate. 
Question  and  Response  Item  No.  4  of 
the  Chief  Accountant's  May  7, 1993 
letter  (see  infra)  provides  guidance  on 
the  appropriate  accounting  to  be 
followed  to  recognize  the  effects  of  the 
ratemaking  process  for  SFAS  106  costs. 
2.  Question  and  Response  Item  No.  3 
of  the  guidance  letter  provides  as 
follows: 

Question:  If  an  entity  elects  to 
implement  SFAS  106  by  immediately 
recognizing  the  transition  obligation  or 
asset,  how  should  it  recognize  the 
transition  obligation  or  asset  in  its  books 
of  account  on  a  basis  that  is  consistent 
with  the  Commission's  USofA? 

Response:  To  the  extent  that  an  entity 
has  a  regulatory  asset  or  liability 
resulting  from  the  immediate 
recognition  of  the  transition  obligation 
or  asset,  it  shall  record  the  amount 


directly  in  Account  254.  Other 
Regulatory  Liabilities,  or  Account  182.3. 
Other  R^ulatory  Assets,  as  appropriate. 
In  the  event  the  recognition  of  the 
transition  obligation  or  asset  has  an 
effect  on  net  income,  the  entity  shall 
report  the  net  income  effect  of  the 
accounting  change  as  the  cumulative 
effect  of  a  change  in  accounting 
principle.  (Footnotes  omitted.) 

The  Columbia  Companies  assert  that 
the  guidance  letter  requires  an  entity  to 
record  a  regulatory  asset  or  liability  for 
the  transition  obligation  (or  asset)  at  the 
time  of  Implementing  SFAS  106.  They 
assert  that  it  is  possible  to  Interpret  this 
requirement  to  apply  not  only  for 
regulatory  accounting  and  reporting 
purposes,  but  to  financial  reporting  as 
well.  "They  ask  for  clarification  that  this 
is  not  the  case.^o 

The  guidance  letter  states  that  if  an 
entity  has  a  regulatory  asset  or  Uability 
as  defined  by  Order  No.  552.  such  asset 
or  liability  uiall  be  recorded  in 
accordance  with  the  accounting 
requirements  of  Order  No.  552."  These 
requirements  apply  for  Commission 
accounting  and  reporting  purposes. 

3.  Question  and  Response  Item  No.  4 
of  the  guidance  letter  provides  as 
follows: 

Question:  What  income  statement  and 
balance  sheet  accounts  shall  an  entity 
use  to  record  the  amounts  required  by 
SFAS  106? 

Response:  An  entity  shall  follow  the 
text  of  Account  926,  Employee  Pensions 
and  Benefits,  to  record  net  periodic 
PBOP  costs,  with  appropriate 
recognition  of  the  amount  of  net 
periodic  PBOP  cost  applicable  to 
nonutility  operations  and  construction 
work  in  progress.  The  amount  of  net 
periodic  PBOP  cost  representing  a 
regulatory  asset  or  liability  shall  be 
recorded  in  Account  182.3,  Other 
Regulatory  Assets,  or  Account  254, 
Other  Regulatory  Liabilities. 

An  entity  shall  record  PBOP  liability 
in  Account  228.3,  Accumulated 
Provision  for  Pensions  and  Benefits.  In 
the  event  an  entity's  PBOP  plan  assets 
do  not  qualify  for  o^et  under  SFAS 
106,  they  shall  be  recorded  in  Accoimt 
128,  Other  Special  Funds.  [Footnotes 
omitted.) 

The  Columbia  Companies  assert  that 
they  should  be  allowed  to  use 
accounting  entries  to  record  the  impact 
of  SFAS  106  consistent  with,  and 
reflective  of.  the  actual  treatment 
accorded  such  amounts  as  a  result  of  an 


•  Sm  f4otic«  of  Piopotad  Rulwnalring.  RanrUion  to 
Uniform  Syttaou  of  AccounU  to  Account  for 
AUowancM  Undar  th«  Clean  Air  Act  Amandm«ntt 
of  1990  ud  Ragul«lory-CiMt*d  AmoU  and 
Liabiliba*  and  to  Form  No*.  1. 1-P,  2  and  a-A. 
DockM  No.  RM92-1-000,  IV  FERC  Stat*.  *  Kagt. 
1 32.4ai  1  p.  32,584  (1»«1). 


>oRequeat  for  rahearing,  p.  5. 

>i  m  FERC  Stau.  k  Regs.,  1 30.967  (1993).  Ordar 
No.  552  prescribed  new  accounting  requirements 
for  aaseU  and  liabilitiea  created  through  the 
ratemaking  action*  of  regulatory  agaooaa  that  are 
not  provided  for  in  other  account*. 


NGA  section  4(e)  rate  case  proceeding. 
They  state  that  the  regulatory 
accounting  treatment  should  reflect  and 
support  the  ratemaking  treatment. '2 

The  regulatory  accoimting  treatment 
should  rafleot  the  economic  effects  of 
ratemaking.  The  guidance  letter 
achieves  this  objective.  It  establishes 
uniform  accounting  requirements  for 
implementation  of  SFAS  106  to  be 
followed  by«all  public  utilities, 
licensees,  and  natural  gas  companies, 
while  at  tiie  same  time  giving 
appropriate  recognition  to  the  effects  of 
regulation  throu^  the  recognition  of 
resulting  regulatory  assets  and 
liabilities.  Therefore,  the  Columbia 
Companies  should  use  accoimting 
entries  to  record  the  impact  of  SFAS  106 
consistent  with  the  Policy  Statement 
and  the  Chief  Accountant's  guidance 
letter. 

The  Commission  orders: 

(A)  The  request  for  rehearing  of  the 
Columbia  Companies  is  denied,  and 
clarification  is  granted  as  discussed  in 
the  body  of  this  order. 

(B)  The  Secretary  shall  cause  this 
order  to  be  published  in  the  Federal 
Register. 

By  the  Commission. 
Lois  D.  Caahell, 
SecTetary. 

IFR  Doc  93-29875  Filed  12-7-93;  8:45  am] 
8IIAJNG  cooc  «n7-et-p 


[Doctot  No.  TM94-2-1 10-001] 

Iroquoi*  Gas  Transmission  System, 
LP.;  Compliance  Riing 

December  2, 1993. 

Take  notice  that  on  November  29, 
1993,  Iroquois  Gas  Transmission 
System,  L.P.  (Iroquois)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1,  the  following 
revised  tariff  sheets: 

First  Revised  Sheet  No.  75 
Original  Sheet  No.  75A 
Original  Sheet  Na  758 

The  proposed  effective  date  of  these 
revised  tariff  sheets  is  November  1, 
1993. 

Iroquois  states  that  it  is  filing  the 
above  tariff  sheets  in  compliance  with 
the  Letter  Order  issued  by  the 
Commission  on  October  29, 1993,  in 
Docket  No.  TM94-2-110-O00.  Iroquois 
further  states  that  the  tariff  sheets 
contain  a  proposed  new  Section  12.3  of 
the  General  Terms  and  Conditions  of 
Iroquois'  FERC  Gas  Tariff,  which  sets 
form  in  detail  its  Deferred  Asset 
Surcharge  mechanism,  in  compliance 


'Raquaat  toe  rahaariag.  pp.  S-7. 
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with  the  Commission's  directive  in  the 
October  29, 1993  Letter  Order. 

Iroquois  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
82S  North  Capitol  Street.  NE., 
Washington,  DC  20426,  in  accordance 
with  18  CFR  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  December  9, 1993.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Loia  D.  Cashell. 
Secretary. 

[FR  Doc.  93-29910  Filed  12-7-93;  8:45  am] 
BILLMQ  COOE  •717-01-M 


[Docket  No.  TM94-»-1 10-000] 

Iroquois  Gas  Transmission  System, 
LP.;  Notice  of  Proposed  Changes  in 
FERC  Gas  Tariff 

December  2. 1993. 
Take  notice  that  on  November  30, 

1993,  Iroquois  Gas  Transmission 
System,  L.P.  (Iroquois)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  the  following 
revised  tariff  sheets  to  be  effective 
January  1, 1994: 

Fourth  Revised  Sheet  No.  4 
Fourth  Revised  Sheet  No.  5 

Iroquois  states  that  the  purpose  of  this 
filing  is  to  reflect  an  increase  of  13.8 
cents  per  Dth  (from  8  cents  to  21.8  cents 
per  Dth)  in  the  demand  component  of 
Iroquois'  Gas  Research  Institute  (GRI) 
Surcharge  and  a  decrease  of  0.62  cents 
per  Dth  (from  1.47  cents  to  0.85  centers 
per  Dth)  in  the  commodity  component 
of  its  GRI  Surcharge,  effective  January  1, 

1994,  in  accordance  with  the  funding 
units  approved  by  the  Commission  in  its 
Opinion  No.  384  issued  on  October  5, 
1993,  in  Docket  No.  RP93-140-000. 
"Opinion  and  Order  Approving  Gas 
Research  Institute's  1994  Research, 
Development  and  Demonstration 
Program  and  Related  Five-year  Plan  for 
1994-1998." 

Iroquois  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 


Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC..  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  December  9, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  Cashell. 
Secretary. 

IFR  Doc.  93-29911  Filed  12-7-93;  8:45  am) 
BiLUNQ  CO0€  t717-01-M 


[Docket  No.  TM94-3-1&-000] 

National  Fuel  Gas  Supply  Corporation; 
Proposed  Changes  in  FERC  Gas  Tariff ' 

December  2, 1993. 

Take  notice  that  on  November  30, 
1993,  National  Fuel  Gas  Supply 
Corporation  (National)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Third  Revised  Volume  No.  1,  the 
following  tariff  sheets  to  be  effiective  on 
January  1, 1994. 

Third  Revised  Sheet  No.  5 
Second  Revised  Sheet  No.  6 

National  states  that  the  purpose  of 
this  filing  is  to  revise  the  GRI  unit 
surcharges  authorized  by  the 
Commission  beginning  January  1, 1994 
to  21.80  and  13.4«  per  Dth  for  demand/ 
reservation  surcha^es  for  "high  load 
factor  and  low  load  factor  customers 
and  a  commodity/usage  smcharge  of 
.85*  per  Dth  on  firm  service  and  one- 
part  interruptible  rates. 

National  states  that  copies  of 
National's  filing  were  served  on 
National  jurisdictional  customers  and 
on  the  interested  state  commissions. 

Any  peraon  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with  Rule  214 
or  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214 
or  385.211).  All  such  motions  to 
intervene  or  protest  should  be  filed  on 
or  before  December  9,  T993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 


of  this  filing  are  on  file  with  the 

Commission  aAd  are  available  for  public 

inspection. 

Lois  D.  CasheU. 

Secretary. 

[FR  Doc.  93-29912  FUed  12-7-93;  8:45  am) 

BtUJNO  COOE  riT-OI-M 


[Docket  No.  TM94-2-65-000] 

Ouestar  Pipeline  Company;  Proposed 
Changes  in  FERC  Gas  Tariff 

December  2, 1993. 

Take  notice  that  bu  November  30, 
1993,  Questar  PipeUrte  Company 
(Questar),  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1.  and  Original  Volume  No. 
3,  the  following  tariff  sheets,  with  a 
proposed  effective  date  of  January  1, 
1994: 

Second  Revised  Sheet  No.  5 
Second  Revised  Sheet  No.  5A 
First  Revised  Sheet  No.  90 
Thirteenth  Revised  Sheet  No.  8 

Questar  states  that  this  filing 
incorporates  into  its  transportation  rates 
the  Gas  Research  Institute  (GRI)  rates  for 
the  calendar  year  1994  and  properly 
state  the  GRI  filing  procedures  in  its 
General  Terms  and  Conditions. 

Questar  states  that  copies  of  this  filing 
were  served  upon  Questar's 
jurisdictional  customers,  the  Public 
Service  Commission  of  Utah  and  the 
Public  Service  Commission  of 
Wyoming. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  "with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  9, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  93-29913  Filed  12-7-93;  8:45  am) 
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tDoeInt  Na  TM94-S-1 7-000] 

Ten*  Eastern  Tran«ini«a4on  Corp.; 
(>ropoeed  Cfwngee  to  FERC  Qm  Twiff 

December  2, 1993. 

Take  notice  that  on  November  29, 
1993,  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Sixth  Revised  Volume  No.  1  and 
Original  Volimie  No.  2,  tariff  sheets 
listed  on  Appendix  A  of  the  filing,  with 
a  proposed  effective  date  of  January  1, 
1994. 

Texas  Eastern  states  that  the  tariff 
sheets  are  being  filed  pursuant  to  the 
Commission's  Orders  issued  on  March 
22, 1993  and  June  23, 1993  approving 
the  Stipulation  and  Agreement 
Concerning  Post- 1993  GRI  Funding 
Mechanism  (Settlement)  in  Docket  Nos. 
RP92-133-000.  et  al.,  the  Commission's 
Opinion  No.  384  dated  October  5, 1993 
in  Docket  No.  RP93-14C-O00  and  in 
accordance  with  Section  15.4  of  the 
General  Terms  and  Conditions  of  Texas 
Eastern's  FERC  Gas  Tariff,  Sixth  Revised 
Volume  No.  1. 

Texas  Eastern  states  that  its  Rate 
Schedules  FSS-1  and  ISS-1  provide  for 
only  storage  service,  and  no 
transportation  service  is  provided  under 
such  rate  schedules.  Fourth  Revised 
Sheet  Nos.  46  and  49  are  submitted 
herewith  to  reflect  the  deletion  of  the 
GRI  surcharges  in  the  aforementioned 
Rate  Schedules.  The  GRI  Surcharges 
will  be  paid  on  the  transportation  of  the 
gas  to  or  from  storage  as  appropriate. 

Texas  Eastern  states  that  copies  of  the 
filing  were  served  on  firm  customers  of 
Texas  Eastern  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  shoidd  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE,  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  December  9, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  die 
appropriate  action  to  be  tal^n,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  Cashell, 
Seaetary. 

(FR  Doc  93-29914  PUed  12-7-93;  8;45  am] 
■UMQ  cooe  STir-Ot-M 


[Docint  No.  TIM4-2-42-0001 

TranswMtem  Pipeline  Co.;  Proposed 
CtMftges  In  FERC  Gm  Tariff 

December  2, 1993. 

Take  notice  that  on  November  30, 
1993,  Transwestem  Pipeline  Company 
(Transwestem)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  the  following 
tariff  sheets,  to  be  effective  January  1, 
1994: 

104th  Revised  Sheet  Na  5 
10th  Revised  Sheet  Na  5A 
6th  Revised  Sheet  Na  SA.Ol 
4th  Revised  Sheet  No.  5A.02 
4th  Revised  Sheet  No.  5A.03 
4th  Revised  Sheet  No.  SA.04 
8th  Revised  Sheet  No.  SB 
6th  Revised  Sheet  No.  79 
Original  Sheet  No.  79A 

On  October  5, 1993,  the  Commission 
issued  Opinion  No.  384  in  Docket  No. 
RP93-140  in  which  it  approved  the  Gas 
Research  Institute's  (GRI)  1994 
Research,  Development,  and 
Demonstration  Program  and  Related 
Five- Year  Plan  for  1994-1998.  This 
filing  establishes  revised  GRI  rates 
effective  January  1, 1994  for 
Transwestem  transportation  rates. 

Transwestem  states  that  copies  of  the 
filing  were  served  on  its  gas  utility 
customers,  interested  state 
commissions,  and  all  parties  to  this 
proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regiilatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  December  9, 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CatheU, 
Secretary. 

[FR  Doc.  93-29915  Filed  12-7-03;  8:45  am) 
BUJJNQ  cooe  fn7-«t-M 


[DodMl  No.  RPM-6O-00OI 

Transwrastam  Pipalina  Co.,  Notica  of 
Propoaad  Changaa  In  FERC  Gaa  Tariff 

December  2, 1993. 

Take  notice  that  on  November  30, 
1993,  Transwestem  Pipeline  Company 


(Transwestem)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Voliune  No.  1,  the  following 
tariff  sheets,  with  a  proposed  effiective 
date  of  January  1, 1994: 

105th  RA^bM  Sheet  No.  5 
11th  Revised  Sheet  No.  5A 
7th  Revised  Sheet  No.  SA.Ol 
gth  Revised  Sheet  No.  SB 
Original  Sheet  No.  5E(viii) 
16th  Revised  Sheet  No.  89 
5th  Revised  Sheet  No.  SgA 
12th  Revised  Sheet  No.  90 A 

Transwestem  seeks  to  modify  its  take- 
or-pay,  buy-out  and  buy-down 
mechanism  (Transition  Cost  Recovery  or 
TCR  mechanism)  in  order  to  recover 
certain  take-or-pay  settlement,  buy-out. 
buy-down,  and  contract  reformation 
costs  (Transition  Costs)  which  amounts 
it  paid  subsequent  to  the 
implementation  of  its  Gas  Inventory 
Charge  (GIC),  October  1. 1989.  and 
which  do  not  qualify  under  the 
Litigation  Exception  provision  of  its 
tariff. 

Transwestem  states  that  it  has  paid  an 
additional  $2,870,292.64  in  Transition 
Costs  (TCR  Amount  Fourteen)  and  is 
revising  certain  tariff  sheets  and 
requesting  authority  to  begin  recovery  of 
such  amounts  imder  the  tariff  sheets, 
pursuant  to  the  Commission's  policies 
in  Order  Nos.  500  and  528. 

Transwestem  states  that  copies  of  the 
filing  were  served  on  its  gas  utility 
customers,  interested  state 
commissions,  and  all  parties  to  this 
proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  December  9, 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cadieli. 
Secretary. 

[FR  Doc  93-29916  Filed  12-7-93;  8:45  am] 
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ENVIROfMIENTAL  PROTECTION 
AGEf4CY 

[FRL-481&-9] 

Disclosure  of  Confidential  Business  • 
Information  Obtained  Under  the 
Comprehensive  Environmental 
Response,  Compeftsatlon  and  UabBUy 
Act  to  EPA  Contractor  TechLaw  Inc. 
and  Subcontractor  Melanaon  & 
Associatea,  lr>c. 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice;  request  for  conunenL 

SUMMARY:  EPA  hereby  complies  with  the 
requirements  of  40  CFR  2.310(h)  for 
authorization  to  disclose  to  its 
contractor,  TechLaw,  Inc.  (hereinafter 
"TechLaw"),  of  Lakewood,  Colorado 
and  subcontractor  Melanson  & 
Associates,  Inc.,  of  San  Francisco, 
California,  Superfund  confidential 
business  information  ("CBI")  which  has 
been  submitted  to  EPA  Region  9, 
Hazardous  Waste  Management  Division, 
Office  of  Superfund  Programs. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Steve  Simanonok,  Office  of  Superfund 
Programs,  Environmental  Protection 
Agency,  Region  9,  75  Hawthorne  Street, 
San  Francisco,  CA  94105.  (415)  744- 
2358. 

NOTICE  OF  REQim^ED  DETERMINATIONS, 
CONTRACT  PROVISIONS  AND  OPPORTUNITY 
TO  COMMENT:  The  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
("CroCLA"),  as  amended,  (commonly 
known  as  "Superfund")  requires  the 
estabUshment  of  an  administrative 
record  upon  which  the  President  shall 
base  the  selection  of  a  response  action. 
CERCLA  also  requires  the  maintenance 
of  many  other  records  including  those 
relevant  to  cost  recovery.  EPA  has 
entered  into  a  contract,  No.  68-WO- 
0001,  with  TechLaw  and  its 
subcontractor  Melanson  &  Associates, 
Inc.,  for  conversion  of  these  records  to 
optical  disk.  EPA  Region  9  has 
determined  that  disclosure  of  CBI  to 
TechLaw  and  its  subcontractor 
Melanson  &  Associates,  Inc.  emplo3rees 
is  necessary  in  order  that  TechLaw  and 
Melanson  &  Associates,  Inc.  may  carry 
out  the  work  required  by  that  contract 
with  EPA.  The  contract  complies  with 
all  requirements  of  40  CFR 
2.301(h)(2)(ii),  incorporated  by  reference 
into  40  CFR  2.310(h)(2).  EPA  Region  9 
will  require  that  each  'TechLaw  and 
subcontractor  Melanson  k  Associates, 
Inc.  employee  sign  a  written  agreement 
that  he  or  she:  (1)  Will  use  the 
information  only  for  the  purpose  of 
carrying  out  the  work  required  by  the 


contract,  (2)  shall  refrain  from 
disclosing  the  information  to  anyone 
other  than  EPA  without  the  prior 
written  approval  of  each  aSacted 
business  or  of  an  EPA  legal  office,  and 
(3)  shall  return  to  EPA  all  copies  of  the 
information  (and  any  abstracts  or 
extracts  therefrom)  upon  request  from 
the  EPA  program  office,  whenever  the 
information  is  no  longer  required  by 
TechLaw  and  Melaneon  k  Associates. 
Inc.  for  performance  of  the  work 
required  by  the  contract,  or  upon 
completion  of  the  contract.  These  non- 
disclosure statements  shall  be 
maintained  on  file  with  the  DeUvery 
Order  Project  Officer.  TechLaw  and 
Melanson  &  Associates,  Inc.  employees 
will  be  trained  on  Superfund  CBI 
requirements. 

EPA  hereby  advises  affected  parties 
that  they  have  ten  wwldng  days  to 
comment  pursuant  to  40  CFR 
2.301(h)(2)(iii),  incorporated  by 
reference  into  40  CFR  2.310  (h)(2). 
Comments  should  be  sent  to: 
Environmental  Protection  Agency. 
Region  9,  Steve  Simanonok  (H-7-4),  75 
Hawthorne  Street.  San  Francisco,  CA 
94105. 

Dated:  November  23. 1993. 
David  Joneti, 

Acting  Director,  HoKodous  Waste 
Management  Divisioa,  EPA  Region  9. 
[FR  Doc.  93-29896  Filed  12-7-93;  8:45  am] 
BIUJNQ  CODE  «a»  W  ■ 

[FRL-4811-6] 

Underground  Injection  Control 
Program,  Hazardous  Waste  Disposal 
Injection  Restrictions;  Petition  for 
Exemptiorv— Class  I  Hazardous  Waste 
Injection;  BASF  Corporation 

AGENCY:  Environmental  Protection 

Agency. 

ACHON:  Notice  of  final  decision  on 

exemption  reissuance. 

SUMMARY:  EPA  hereby  provides  notice  it 
has  reissued  an  exemption  to  the  land 
disposal  restrictions  of  the  1984 
Hazardous  and  Solid  Waste 
Amendments  to  the  Resotirce 
Conservation  and  Recovery  Act  to  BASF 
Corporation  (BASF).  The  reissued 
exemption  allows  BASF  to  inject 
restricted  hazardous  waste  through  a 
permitted  Gass  I  hazardous  waste 
injection  well  located  at  Geismar, 
Louisiana. 

DATES:  EPA's  reissuance  action  was 
effective  on  November  30, 1993. 
AOORESSES:  A  copy  of  the  reissued 
exemption,  the  petition  on  which  it  was 
based,  and  other  potinent  information 
is  on  file  at  the  follov^g  location: 


Environmental  Protection  Agency, 
Region  6,  Water  Management  Division. 
Water  Supply  ^bndi  (6W-SIJ),  1445 
Ross  Avenue.  Dallas.  TX  75202-2733. 
FOR  FURTHER  INTOnMATION  CONTACT:  Mac 
Weaver,  Chief,  UIC  State  Programs 
Section,  EPA — Region  6,  tdephone 
(214) 655-7160. 

SUPPLEMENTARY  MF0RMAT10N:  Pursuant 
to  section  3004  of  the  Resotirce 
Conservation  and  Recovery  Act,  42 
U.S.C.  6924,  and  implementing 
regulations  at  40  CFR  part  148,  EPA 
Region  6  issued  a  "no  migration" 
exemption  to  BASF  on  August  7, 1990, 
thus  allowing  it  to  inject  restricted 
hazardous  waste  via  two  permitted 
Class  I  hazardous  wafte  injection  wells 
in  Geismar,  Louisiana.  On  July  7, 1992, 
BASF  petitioned  EPA  for  reissuance  of 
that  exemption  to  remove  one  of  its  two 
wells  from  the  exemption  and  allow  a 
density  range  for  the  injected  waste 
stream. 

After  reviewing  informatian, 
including  new  computer  modeling 
BASF  submitted  in  support  of  its 
petition,  EPA  proposed  to  reissue  the 
exemption  on  September  21, 1993.  In 
that  notice,  EPA  soUdted  written 
comments  on  its  proposal  until 
November  5, 1993.  No  comments  were 
received. 

On  November  30, 1993,  EPA  Region  6 
determined  BASF  had  demonstrated,  to 
a  reasonable  degree  of  certainty,  that 
there  woiild  be  no  migration  of  injected 
restricted  hazardous  waste  from  the 
injection  zone  for  as  long  as  the  waste 
remains  hazardous  and  thus  reissued 
BASF's  exemption. 
Myron  O.  Knudson, 

Director.  Water  Management  Division  (6W). 
[FR  Doc.  93-29895  Filed  12-7-93;  8;45  am] 
BHJJNQ  cooe  KSS-SO-r 

(FRL-4811-41 

IMeetings  of  Committees  of  the  Grand 
Canyon  Visibility  Transport 
Commission 

AGENCY:  U.S.  Environmental  Protection 
Agency  (U.S.  EPA). 
ACTION:  Notice  of  meetings. 

summary:  The  U.S.  EPA  is  announcing 
a  meeting  of  committees  of  the  Grand 
Canyon  Visibility  Transport 
Commission  (Commission).  The 
Commission  was  estabhshed  by  the  EPA 
on  November  13. 1991  (see  56  FR  57522. 
November  12. 1991). 

The  meetings  will  be  of  the 
Commission's  Alternative  Assessment 
Committee  and  the  Operations 
Committee  in  Albuquerque,  New 
Mexico.  The  Alternatives  Assessment 
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Ginunittee  will  meet  from  1  p.m.  on 
December  13. 1993  through  12  noon  on 
December  15,'t993.  A  primary  purpose 
of  the  meeting  will  be  to  develop  final 
drafts  of  proposed  emissions 
management  options  and  a  proposed 
methodology  for  evaluating  these 
packages.  The  proposed  options  and 
methodology  will  be  the  subject  of  a 
series  of  public  meetings  to  be  held  in 
the  West  in  January,  1994.  In  addition, 
the  Alternatives  Assessment  Committee 
will  address  the  issue  of  a  future  base 
case  emissions  inventory  and  review 
drafts  of  a  request  for  proposals  for 
performing  the  socioeconomic 
evaluation  of  emissions  management 
options. 

The  Operations  Committee  will  meet 
from  1  p.m.  to  5  p.m.  on  December  15, 
1993.  The  meeting  agenda  will  include 
adoption  of  a  Bscal  year  1994  budget, 
approval  of  a  future  base  case  inventory 
methodology,  the  approval  of  a  mobile 
source  emissions  model  to  be  used,  and 
the  approval  of  information  to  be  used 
in  the  January  public  meetings  by  the 
Communications  Committee. 
ADDRESSES:  All  meetings  will  take  place 
at  the  Sheraton  Old  Town  Hotel,  800 
Rio  Grande  Boulevard,  Albuquerque, 
New  Mexico. 

FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
John  T.  Leary,  Project  Manager  for  the 
Grand  Canyon  Visibility  Transport 
Commission,  Western  Governors' 
Association,  600  17th  Street,  suite  1705, 
South  Tower,  Denver.  Colorado  80202: 
telephone  number  (303)  623-9378; 
facsimile  machine  number  (303)  534- 
7309. 

Dated:  December  2, 1993. 
AnnGoode, 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 

(FR  Doc.  93-29894  Filed  12-7-93;  8:45  am) 
BiLUNOCooe  (sao-so-p 


[FnL-4811-3] 

Offic*  of  Air  and  Radiation; 
Managemant  of  the  Air  and  Radiation 
Docket  and  Information  Canter 

AGENCY:  Environmental  Protection 

Agency. 

action:  Notice. 

SUMMARY:  The  Air  and  Radiation  Docket 
and  Information  Center  (formerly 
known  as  the  Air  Docket),  located  at  401 
M  Street,  SW.,  Washington,  DC  20460, 
has  new  hours  of  operation  and  a  fax 
line.  The  Air  and  Radiation  Docket  and 
Information  Center  will  be  open 
Monday  through  Friday,  including  all 
non-government  holidays,  from  8  a.m. 
to  4  p.m.  The  Center  will  be  closed  on 
Saturdays  and  Sundays  and  on 
government  holidays.  The  fax  number 
for  the  Center  is  202-260-4000. 
FOR  FURTHER  INFORMATION  CONTACT: 
The  Air  and  Radiation  Docket  and 
Information  Center  at  401  M  Street,  SW., 
Washington,  DC  20460.  Telephone  202- 
260-7548  or  202-260-7549. 
Jerry  Kurtzweg. 

Director,  Office  of  Program  Management 
Operations,  Office  of  Air  and  Radiation. 

IFR  Doc.  93-29893  Filed  12-7-93;  8:45  ami 
BUUNG  cooe  ati«0-SO-M 

[OPP-«6187:  FRL  4744-«] 

Notice  of  Receipt  of  Requests  to 
Voluntarily  Cancel  Certain  Pesticide 
Registrations 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide, 
Fungicide  and  Rodenticide  Act  (FIFRA), 
as  amended,  EPA  is  issuing  a  notice  of 


receipt  of  requests  by  registrants  to 
voluntarily  cancel  certain  pesticide 
registrations. 

DATES:  Unless  a  request  is  withdrawn  by 
Man:h  8,^99^,  orders  will  be  issued 
cancelling  all  of  these  registrations. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  A.  HoUins,  Office  of 
Pesticide  Programs  (7502C), 
Environmental  Protection  Agency,  401 
M  Street  SW.  Washington.  DC  20460. 
Office  location  for  commercial  courier 
delivery  and  telephone  number:  Room 
216.  Crystal  Mall  No.  2. 1921  Jefferson 
Davis  Highway.  Arlington.  VA  22202. 
(703) 305-5761. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Section  6(f)(1)  of  the  Federal 
Insecticide,  Fungicide  and  Rodenticide 
Act  (FIFRA).  as  amended,  provides  that 
a  pesticide  registrant  may.  at  any  time, 
request  that  any  of  its  pesticide 
registrations  be  cancelled.  The  Act 
further  provides  that  EPA  must  publish 
a  notice  of  receipt  of  any  such  request 
in  the  Federal  Register  before  acting  on 
the  request. 

II.  Intent  to  Cancel 

This  notice  announces  receipt  by  the 
Agency  of  requests  to  cancel  some  27 
pesticide  products  registered  under 
section  3  or  24(c)  of  FIFRA.  These 
registrations  are  listed  in  sequence  by 
registration  number  (or  company 
number  and  24(c)  number)  in  the 
following  Table  1. 


Table  l .  —  Registrations  With  Pending  Requests  for  Cancellation 


Registration  No. 

Product  Name 

Chemical  Name 

000100  LA-92-0005 

Beacon  Herbicide 

Methyl  2-(in[4,6-bis(difluoromethoxy)-2-pyrimidiny1aminocarbonylamino- 
sulfo 

000100  TX-91-0005 

Aatrex  Nine-0 

2-Chloro-4-(ethylamino)-6-(isopropylamino)-s-tria2ine 

000264-00436 

Can-Trol  Herticide 

Sodium  4-(2-methyl-4-chlorophenoxy)butyrate 

000270-00181 

Fly  Stop  Sticky  Fly  Trap 

(2)-9-Tricosene 

000352-00441 

Dupont  "Assure"  Herbicide 

Propanoic    add,    2-(4-((6-chloro-2-quinoxalinyl)oxy)phenoxy)-,    ethyl 
ester 

000550-00178 

Liquid  Bleach  Industrial  Grade 

Sodium  hypochlorite 

000675-00037 

New  LF-10  Hospital  Disinfectant  CorKentrate 

Tetrasodium  ethytenediaminetetraacetata 

Isopropanol 

Potassium  2-benzyl-4-chlorophenate 

o-Phenylphenol.  potassium  salt 

Sodium  dodecylbenzenesulfonate 

001258-00886 

OHn  Pool  Chlorine 

Potassium  dichloro-s-triazlnetrione 
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Table  1.  —  REGiSTRATiONS  With  Pendino  Requests  for  Cancellation— Continued 


Registration  No. 


001258-00907 
001258-00909 
001258-01159 
001258-01162 
001258-01163 
001258-01164 
005481-00161 

005766-00014 

007176-00023 


009157-00024 
011556-00015 

011556-00017 

011556-00019 

011556-00024 

011715-00211 


D28293-00031 

034704  WA-93-0018 

043680-00009 
056228  TX-90-0002 


Product  Name 


Olin  Plus  Two  (TM).  Pool  Shock  Treatment 

Fast  Pace  Pool  ChkKinating  Granules 

CDB  Sani  Fizz  25  St 

CD6  Effen/escant  25  St 

COB  Effervescent  25  Lt 

CDB  Sani  Fizz  25  Lt 

Phosdrtn  10.3 

Spur-Tex  816  Granuiar  Chtorinated  Santtizer- 
Cteaner 

Butcher's  Dlmenskin  256  Disinfectant  Noo-A^ 
kaHneOean 

Sun  Solar-Ctor  Pool  CNorinatng  Granular 
Co-Ral  1%  Cattle  Duster 

Co-Ral  Cattle  Duster 

Co-Rai  Cattle  lnsectk:ide  5.0%  Oust 

Co-Ral  Brand  of  Coumaphos  Livestock  Duster 

Famam  No-Gnaw 

Unicom  Propoxur  Rea  &  Tick  Spray  for  Cats  ft 
Dogs 

Clean  Crop  MalathkxVMethoxychksr  Spray 

C-960 

Compound  DRC-1339  98%  Concentrate 


Chemical  Name 


Sodium  dk:hk>ro-s-triazlnetr)one 

Tr1cNofO-»-trtazin«lrione 

Sodium  dkMoro-»triazlnetrtone 

Sodium  dKhkxo-»trtazinetrk)ne 

Sodium  dichtoro-s-trtazinetrione 

Sodum  dk:hk}ro-s-triazinetrione 

2-Cart)omethoxy-1-methyfvinyl  dimethyl  phosphate,  alpha  isomer 
related 


So<fium  dkMoroisocyanurate  dihydrate 

Alkyr  dimethyl  benzyl  ammonium  chtoride  *(60e'jPu.  30%C«,  5%Cifc 

5%C,i) 
AMcyr  dbnethyf  ethylbenzyl  ammonium  cMorMe  •(68%C,j,  32%Cu) 
Sodium  dichioro-9-tii£kzinetrione 

aOOielhyf 
phospnorottiloate 

O.OOiethyf 
phosphofDthioate 

O.ODlelhyl 
phoephorothioale 

O.aOiethyl 
phosphorothioate 

Benzyl  diethyl  ((2,6-xytykarbamoyl)methyf)  ammonium  benzoate 

Essentaioils 

Thymol 


O-(3^:hk)ro-4-methyl-2-0«>-2H-1  •benzQpyran-7-yi) 
0^3-cNofO-4-me»iyl-2-CJ«>-2H-1 -twizopyran  7-yf) 
CC(3K:hkxo^-methyl-2-ow>-2H-1  -ben20pyT»>-7-yO 
0-(3<hk)ro-*-fne1hy«-2-oxo-2H-1  -ben2opyTan-7-yO 


o-lsopropoxyphenyl  methytsartamate 

Methoxychlor  (2.2-bis(p-methoxypheny1)-1,1,1-trichloroethw») 
0,0- Dimethyl  phosphorodithioate  of  diethyl  rr>ercaptosuccinata 

Sodium  dIchJoroisocyanurate  dihydrate 

3-Chtoro-p-tolukflne  hydrochkiride 


Unless  a  requMt  is  withdrawn  by  the  registrant  within  90  days  of  publication  of  this  notice,  orders  will  be  issued 
cancelling  all  of  these  refrfstrations.  Users  of  these  pesticides  or  anyone  else  desiring  the  retention  of  a  registration 
should  contact  the  applicable  registrant  directly  during  this  90-day  period.  The  following  Table  2  includes  the  names 
and  f  ddresses  of  record  for  all  registrants  of  the  products  in  Table  1,  in  sequence  by  EPA  Company  Number. 

Table  2.  —  REGisTRAtrrs  Requesting  VOLu^^•ARY  Cancellation 


EPi 
Com- 
pany No. 


000100 
000264 
000270 
000352 
000550 
000675 
001258 
005481 
005768 
007176 
009157 
011556 
011715 
028293 


Company  Name  and  Address 


Clba-Gelgy  Corp..  Box  18300,  Greensboro,  NC  27419. 

Rhooe-Poulenc  Ag  Co..  Box  12014,  Research  Triangle  Parte,  NC  27709. 

Famam  Con^panles  Inc.,  301  W.  Osbom  Rd.  Phoenix,  AZ  85013. 

E.  I.  Du  Pont  De  Nemours  &  Co,  Inc.,  Bariey  Mill  Plaza,  WaJkei's  MM,  WHmlngton,  DE  1S880. 

Van  Waters  &  Rogers,  Inc..  SubsWIary  of  Untvar.  Box  34325,  Seattle.  WA  98104. 

I^tlonal  Laboratories,  L  &  F  Products.  225  Summit  Ave,  Mortvaie,  NJ  07645. 

Olin  Corp.,  Box  586,  Cheshire,  CT  06410. 

Amvac  Chemical  Corp..  4100  E.  Washington  Blvd.  Los  Angeles.  CA  90023. 

Spurrier  Chemical  Companies  Inc.,  Box  2812.  Wtehlta.  KS  67201. 

Butcher  Co,  120  Bartlett  St  Martbofough,  MA  01752. 

Morgan  Gallacher  Inc..  8707  Millergrove  Dr.  Santa  Fe.  CA  90670.     - 

Miles  Inc..  Animal  Health  Dtviston,  Box  390.  Shawnee  Misston.  KS  66201. 

Speer  Products  Inc..  Box  18993.  Memphis,  TN  38181. 

Unicom  Labs  &  Phaeton  Corp.,  1000  1 18th  Ave.  N,  St  Petersburg,  FL  33716. 
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Table  2.  —  Registrants  Requesting  Voluntary  Cancellation— Continued 


EPA 

Com- 
pany No. 


034704 
043680 
056228 


Company  Nanr>e  and  Address 


<i- 


Platte  Chemical  Co.,  Inc.,  c/o  William  M.  Mahiburg,  Box  667,  Greeley,  CO  80632. 

WEAS  Engineering  Inc.,  Box  816,  Camnal,  IN  46032. 

U.  S.  Dept  of  Agriculture,  Anninial  &  Plant  Health  Inspection,  Federal  Building.  Room  533,  Hyattsville,  MD  20782. 


m.  Procedures  for  Withdrawal  of 
Request 

Registrants  who  choose  to  withdraw  a 
request  for  cancellation  must  submit 
such  withdrawal  in  writing  to  James  A. 
Hollins,  at  the  address  given  above, 
postmarked  before  March  8, 1994.  This 
written  withdrawal  of  the  request  for 
cancellation  will  apply  only  to  the 
applicable  6(f)(1)  request  listed  in  this 
notice.  If  the  product(s)  have  been 
subject  to  a  previous  cancellation 
action,  the  effective  date  of  cancellation 
and  all  other  provisions  of  any  earlier 
cancellation  action  are  controlling.  The 
withdrawal  request  must  also  include  a 
commitment  to  pay  any  reregistration 
fees  due,  and  to  fulfill  any  applicable 
unsatisfied  data  requirements. 

rv.  Provisions  for  Disposition  of 
Existing  Stocks 

The  effective  date  of  cancellation  will 
be  the  date  of  the  cancellation  order. 
The  orders  effecting  these  requested 
cancellations  will  generally  {>ennlt  a 
registrant  to  sell  or  distribute  existing 
stocks  for  1  year  after  the  date  the 
cancellation  request  was  received.  This 
poUcy  is  in  accordance  with  the 
Agency's  statement  of  policy  as 
prescribed  in  Federal  Register  No.  123. 
Vol.  56.  dated  Jime  26. 1991.  Exceptions 
to  this  general  rule  will  be  made  if  a 
product  poses  a  risk  concern,  or  is  in 
noncompliance  with  reregistration 
requirements,  or  is  subject  to  a  data  call- 
in.  In  all  cases,  product-specific 
disposition  dates  will  be  given  in  the 
cancellation  orders. 

Existing  stocks  are  those  stocks  of 
registered  pesticide  products  which  are 
currently  in  the  United  States  and 
which  have  been  packaged,  labeled,  and 
released  for  shipment  prior  to  the 
effective  date  of  the  cancellation  action. 


Unless  the  provisions  of  an  earlier  order 
apply,  existing  stocks  already  in  the 
hands  of  dealers  or  users  can  be 
distributed,  sold  or  used  legally  until 
they  are  exhausted,  provided  that  such 
further  sale  and  use  comply  with  the 
EPA-approved  label  and  labeling  of  the 
affected  product(s).  Exceptions  to  these 
general  rules  will  be  made  in  specific 
cases  when  more  stringent  restrictions 
on  sale,  distribution,  or  use  of  the 
products  or  their  ingredients  have 
already  been  imposed,  as  in  Special 
Review  actions,  or  where  the  Agency 
has  identified  significant  potential  risk 
concerns  associated  with  a  particular 
chemical. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Product  registrations. 

Dated:  November  26, 1993. 

Douglas  D.  Campt, 

Director,  Office  of  Pesticide  Programs. 

[FR  Doa  93-29825  Filed  12-7-93;  8:45  am] 
BiLUNo  cooE  tsao-ao-F 


[OPP-34049:  FRL  4745-3] 

Notice  of  Receipt  of  Requests  for 
Amendments  to  Delete  Uses  In  Certain 
Pesticide  Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUIMIMRY:  In  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  as  amended,  EPA  is  issuing  a 
notice  of  receipt  of  request  for 
amendment  by  registrants  to  delete  uses 
in  certain  pesticide  registrations. 


DATES:  Unless  a  request  is  withdrawn, 
the  Agency  will  approve  these  use 
deletions  and  the  deletions  will  become 
effective  on  March  8. 1994. 
FOR  FURTHER  INFORIMATION  CONTACT:  By 
mail:  James  A.  Hollins,  Office  of 
Pesticide  Programs  (7502C), 
Environmental  Protection  Agency,  401 
M  Street.  SW,  Washington.  DC  20460. 
Office  location  for  commercial  courier 
delivery  and  telephone  niunber:  Room 
216.  Crystal  Mall  No.  2. 1921  Jefferson 
Davis  Highway,  Arlington,  VA  22202, 
(703) 305-5761. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Section  6(f)(1)  of  FIFRA  provides  that 
a  registrant  of  a  pesticide  product  may 
at  any  time  request  that  any  of  its 
pesticide  registrations  be  amended  to 
delete  one  or  more  uses.  The  Act  further 
provides  that,  before  acting  on  the 
request,  EPA  must  publish  a  notice  of 
receipt  of  any  such  request  in  the 
Federal  Register.  Thereafter,  the 
Administrator  may  approve  such  a 
request. 

n.  Intent  to  Delete  Uses 

This  notice  announces  receipt  by  the 
Agency  of  applications  fi'om  registrants 
to  delete  uses  in  the  four  pesticide 
registrations  listed  in  the  following 
Table  1.  These  registrations  are  listed  by 
registration  number,  product  names  and 
the  specific  uses  deleted.  Users  of  these 
products  who  desire  continued  use  on 
crops  or  sites  being  deleted  should 
contact  the  applicable  registrant  before 
March  8, 1994  to  discuss  withdrawal  of 
the  applications  for  amendment.  This 
90-day  period  will  also  permit 
interested  members  of  the  public  to 
intercede  with  registrants  prior  to  the 
Agency  approval  of  the  deletion. 


TABLE  1.  —  REGISTRATIONS  WITH  REQUESTS  FOR  AMENDMENTS  TO  DELETE  USES  IN  CERTAIN  PESTICIDE  REGISTRATIONS 


EPA  Registration  No. 


000264-00263 


Product  Name 


Rotet  Brand  Plant  Growth  Regu- 
lator 


Delete  From  Label 


Home  grown  tomatoes,  dwarf  mistletoe,  leafy  mistletoe  shoots  in  ornamentals, 
elimination  of  undesirable  fruit  development  on  apples,  crab  apples,  carob 
and  olives 
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Table  1.  —  Registrations  with  Requests  for  Amendments  to  Delete  Uses  in  Certain  Pestiode 

REGISTRATIONS— Continued  \ 


EPA  Registration  No. 


000464-00078 


010163-00080 
034704-00691 


Product  Name 


Dow<cid«-A  AntiHTiicroblal 


Qowan  Azinphoe-M2EC 

Clean  Crop  Azinphos  Mettiyl  2EC 


Delete  From  Label 


Posttiarvest  uses  on  apples,  cantaioi^>es,  carrots,  cherries,  cucumbers, 
klwlfnjit  kumquats,  nectarines,  peppers  (bei),  peaches,  pineapples,  plums 
(fresh  prunes),  sweet  potatoes,  tomatoes;  wood  treatment  uses  on  forest 
products  (unseasoned),  buildings/products  (outdoors),  household/domestJc 
(out-doors);  aquatic  uses 

Use  on  augarcane  in  State  of  Louisiana 

Use  on  sugarcane  in  State  of  Louisiana 


The  following  Table  2  includes  the  names  and  addresses  of  record  for  all  registrants  of  the  products  in  Table 
1,  In  sequence  by  EPA  company  number. 

TABLE  2.  —  Registrants  Requesting  Amendments  to  Delete  Uses  in  Certain  Pesticide  9egistrations 


Com- 
pany No. 


000264 
000464 
010163 
034704 


Company  Name  and  Address 


Rhone-Poulenc,  2  T.W.  Alexander  Dr.,^Re8earch  Triangle  Parte,  f^  27709. 
The  Dow  Chemical  Co.,  1803  Building.  Midland,  Ml  48674. 
Gowan  Company.  P.O.  Box  5569,  Yuma,  AZ  85366. 
Piatte  Chemical  Co.,  P.O.  Box  667,  Greeley.  CO  80632. 


in.  Existing  Stocks  PFovisions 

The  Agency  has  authorized  registrants 
to  sell  or  distribute  product  under  the 
previously  approved  labeling  for  a 
period  of  18  months  after  approval  of 
the  revision,  unless  other  restrictions 
have  been  imposed,  as  in  special  review 
actions. 

List  of  Sub  je -Is 

Environmental  protection.  Pesticides 
and  pests.  Product  registrations. 
Dated:  November  26, 1993. 

Douglas  D.  Campt, 

Director,  Office  of  Pesticide  Programs. 

[FR  Doc.  93-29826  Filed  12-7-93;  8:45  am] 
MLLMQ  COOE  6660-60-^ 


[OPP-64017;  FRL  4742-2] 

Grace  Sierra  Chemical  Co.,  Inc.; 
Cancellation  of  Conditional 
Registration  for  Milban 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  Effective  July  29, 1993,  the 
conditional  registration  was  canceled 
for  Milban  Fungicide  (EPA  Registration 
No.  58185-12)  of  Grace-Sierra  Crop 
Protection  Company,  Inc.  Grace-Sierra 
may  not  sell,  or  distribute  in  commerce, 
any  quantity  of  Milban  after  the 
effective  date  of  cancellation.  Persons 
other  than  Grace-Sierra  may  only  sell  or 
distribute  in  commerce,  with  its 
approved  label,  existing  stocks  of 


Milban  for  2  years  after  the  effective 
date  of  cancellation.  Persons  other  than 
Grace-Sierra  may  only  use,  in  a  manner 
consistent  with  its  approved  label, 
existing  stocks  of  Milban  for  2  years 
after  the  effective  date  of  cancellation. 
DATES:  Cancellation  of  the  conditional 
registration  for  Milban  took  effect  on 
July  29, 1993. 

FOR  FURTHER  INFORMATION  CONTACTS  By 
mail:  Sidney  C.  Jackson,  Acting  Product 
Manager  (PM)  21,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington,  DC  20460. 
SUPPLEMENTARY  INFORMATION:  On  May 
31, 1993,  EPA  published  a  Notice  of 
Intent  to  Cancel  (NOIC),  the  conditional 
registration  for  Milban  (EPA 
Registration  No.  58185-12)  pursuant  to 
section  6(e)(1)(B)  of  the  Federal 
Insecticide,  Fimgicide,  and  Rodenticide 
Act  (FIFRA),  7  U.S.C.  136d(e)(l)(B).  EPA 
issued  the  NOIC  because  Grace-Sierra 
had  failed  to  fulfill  its  obligations  under 
the  conditional  registration  to  conduct 
and  submit  worker  exposure  studies. 

Grace-Sierra  filed  a  timely  request  for 
a  hearing,  objecting  to  the  NOIC.  On 
July  29, 1993,  Grace-Sierra  withdrew  its 
hearing  request  and  objections.  As  a 
result,  the  registration  for  Milban  was 
canceled  automatically  on  July  29, 1993, 
by  operation  of  law.  As  provided  in  the 
NOIC,  the  following  provisions  now 
govern  the  sale,  distribution  in 
commerce,  and  use  of  Milban. 

Grace-Sierra  may  not  sell,  or 
distribute  in  commerce  any  quantity  of 
Milban  after  July  29, 1993;  persons  other 
than  Grace-Sierra  may  only  sell,  or 


distribute  in  commerce,  with  its 
approved  label,  any  existing  stocks  of 
Milban  for  2  years  after  July  29, 1993; 
and  persons  other  than  Grace-Sierra 
may  only  use  in  a  manner  consistent 
widi  the  approved  label,  existing  stocks 
of  Milban  for  2  years  after  July  29, 1993. 
Authority:  7  U.S.C  136d. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities,  Pesticides 
and  pests. 

Dated:  November  15, 1993. 
Stephen  L.  Johnson, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

[FR  Doc.  93-29827  Filed  12-7-93;  8:45  am] 
BiuMO  COOE  as«o-ao-r 

[OPP-3000Q/29D;  FRL-4650^] 

Inorganic  Arsenlcals;  Conclusion  of 
Special  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Final  Determination; 
Conclusion  of  Special  Review. 

SUMMARY:  This  Notice  announces  the 
conclusion  of  the  Special  Review  for  the 
remaining  non-wood  preservative  uses 
of  the  inorganic  arsenicals.  In  1988.  a 
Notice  of  Final  Determination  for  most 
of  the  non-wood  uses  was  issued,  In  that 
Notice,  EPA  determined  to  cancel 
several  registrations  for  inorganic 
arsenicals,  leave  two  registrations  in 
effect,  and  defer  action  on  five 
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remaining  uses.  Four  of  the  remaining 
five  uses  subsequently  were  canceled.  In 
1991,  the  Ageilty  proposed  cancellation 
of  the  remaining  use  —  arsenic  add  on 
cotton.  Subsequently,  these  registrations 
also  were  voluntarily  canceled.  Since 
there  are  no  longer  any  viable 
registrations  for  these  five  uses.  EPA  is 
concluding  the  Special  Review. 
FOR  FURTHER  INFORMATION  CONTACT:  Ann 
Sibold,  Special  Review  and 
Reregistration  Division  (7508W), 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Special  Review  Branch.  3rd  floor. 
Crystal  Station  Building  «1.  2800 
Crystal  Drive.  Arlington.  VA.  22202. 
(703)  308-8033, 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

This  Notice  concludes  the  Special 
Review  of  the  five  remaining  non-wood 
preservative  uses  of  the  inorganic 
arsenicals.  The  Special  Review  of  the 
inorganic  arsenicals  began  on  October 
18. 1978,  when  EPA  issued  a  Notice  of 
Rebuttable  Presumption  Against 
Registration  (RPAR,  now  called  a 
Special  Review)  (43  FR  48267)  for  the 
wood  preservative  and  non-wood 
preservative  uses  of  inorganic 
arsenicals.  The  RPAR  was  triggered  by 
the  finding  that  use  of  the  inorganic 
arsenicals  met  or  exceeded  the  risk 
criteria  for  carcinogenicity, 
teratogenicity  (developmental  effects) 
and  mutagenicity  (genetic  effects). 

1.  Wood  preservative  uses.  In  1981  (46 
FR  13020),  EPA  proposed  changes  to  the 
terms  and  conditions  of  registration  for 
the  wood  preservative  uses  of  inorganic 
arsenicals.  These  changes  were  based  on 
an  assessment  of  the  risks  and  benefits 
of  continued  registration  of  inorganic 
arsenicals  as  wood  preservatives.  The 
Final  Determination,  issued  July  13, 
1984,  (49  FR  28666),  required  certain 
modifications  to  the  terms  and 
conditions  of  registration  and  concluded 
the  Special  Review  for  the  wood 
preservative  uses  of  the  inorganic 
arsenicals.  Subsequently.  EPA  received 
requests  for  hearings  from  registrants 
contesting  the  requirements  of  that 
Notice.  EPA  considered  registrants' 
suggestions  for  reaching  the  goals  of  the 
July  13. 1984  Notice,  and  amended  the 
Notice  of  Intent  to  Cancel  (51  FR  1334. 
January  10. 1986).  All  registrants  have 
either  modified  their  registrations  in 
accordance  with  the  Amended  Notice  or 
their  registrations  were  canceled. 

2.  Non-wood  preservative  uses.  On 
January  2, 1987,  EPA  issued  a 
Preliminary  Determination  proposing  to 
cancel  the  registrations  of  virt\ially  all  of 


the  non-wood  preservative  uses  (the 
"minor"  uses)  of  inorganic  arsenicals 
(52  FR  132).  This  action  was  based  on 
two  risk  concerns,  acute  toxicity  and 
^carcinogenicity.  Acute  toxicity  had  been 
added  as  a  risk  concern  after  the  Special 
Review  was  initiated.  It  was  based  on  a  . 
large  number  of  accidental  poisonings, 
particularly  of  children.  The  Agency 
found  that  the  acute  risks  to  children 
from  accidental  ingestion  of  arsenic 
compounds  outweighed  the  benefits. 
Carcinogenicity  was  found  to  be  a  risk 
to  workers  handling  inorganic  arsenical 
pesticides.  The  Agency  found  that 
protective  clothing  or  a  restricted  use 
classification  would  not  reduce  the  risks 
to  an  acceptable  level  in  light  of  the 
limited  benefits.  EPA  deferred 
consideration  of  four  inorganic 
arsenicals  —  the  "major"  uses, 
including  arsenic  acid  on  cotton  and 
okra,  sodium  arsenite  on  grapes, 
calcium  arsenate  on  turf,  and  lead 
arsenate  on  citrus — for  the  following 
reasons.  First,  these  uses  did  not  pose 
acute  risks,  and  second,  the  Agency 
found  it  necessary  to  review  further  the 
potential  risk  from  dermal  and  dietary 
exposure.  In  1988,  EPA  issued  a  Final 
Determination  to  Cancel  products 
containing  inorganic  arsenicals  for  most 
of  the  minor  uses  of  inorganic  arsenic 
(53  FR  24767).  In  this  Notice,  only  two 
registrations  were  retained:  the 
insectiddal  use  of  arsenic  trioxide  in  a 
sealed  metal  container  and  the  solid 
formulation  of  arsenic  trioxide  used  to 
control  moles  and  gophers.  These  uses 
were  retained  because  the  products 
were  packaged  in  a  manner  that  reduced 
chances  of  exposure,  so  that  the  benefits 
of  continued  use  outweighed  risks. 
Finally,  this  Notice  concluded  the 
Special  Review  of  the  non-wood 
preservative  uses  except  for  the  deferred 
uses.  After  a  hearing  requested  by 
several  registrants,  an  Administrative 
Law  Judge  upheld  the  cancellations,  and 
in  July.  1989.  that  determination  was 
upheld  by  the  Administrator. 

The  Agency  subsequently  took 
regulatory  actions  on  the  deferred  uses 
of  the  inorganic  arsenicals  as  discussed 
below. 

On  October  19, 1990,  EPA  announced 
receipt  of  a  request  to  voluntarily  cancel 
a  registration  of  lead  arsenate  used  as  a 
growth  regulator  on  citrus  (55  FR 
42445).  EPA  stated  the  cancellation 
would  become  effective  December  18, 
1990  unless  EPA  received  a  request  to 
withdraw  the  cancellation  during  the 
comment  period.  No  such  request  was 
received.  The  cancellation  became 
effective  January  22, 1991.  The 
Registrant  could  sell  existing  stocks 
until  October  19, 1991.  Existing  stocks 
in  the  hands  of  dealers  and  users  could 


be  sold  and  used  until  exhausted. 
Tolerances  were  revoked  April  3. 1991 
(56  FR  13593).  The  revocation  took 
effect  before  the  end  of  the  last  sales 
date  set  in  the  cancellation  order 
because  th(9' Agency  believed  that  all  but 
untreated  commodities  had  cleared  the 
channels-of-trade  by  the  end  of  1990. 

hi  a  letter  dated  March  15. 1989.  EPA 
canceled  a  registration  of  calcium 
arsenate  on  turf  at  the  registrant's 
request.  The  registrant  was  permitted  to 
sell  existing  stocks  until  February  28, 
1990.  Existing  stocks  in  the  hands  of 
dealers  and  end  users  could  be  sold  and 
used  until  December  31. 1991. 

On  June  19. 1991,  EPA  announced 
that  it  had  received  a  request  for 
voluntary  cancellation  of  the 
registration  of  sodium  arsenite,  a 
fungicide,  on  grapes  (56  FR  28154).  EPA 
also  established  a  comment  period  to 
allow  any  interested  party  to  have  the 
registrations  transferred.  No  requests  for 
transfer  were  received.  Thus,  on  January 
13, 1992,  EPA  canceled  the  registrations 
(57  FR  1262).  The  registrant  was 
allowed  to  sell  and  distribute  existing 
stocks  until  January  13. 1993.  All  others 
were  allowed  to  sell  and  use  existing 
stock  until  supplies  were  exhausted. 
The  tolerance  was  proposed  for 
revocation  in  1992  (57  FR  1244).  and 
became  final  on  July  22. 1993  (58  FR 
39153).  The  effective  date  of  the 
revocation  is  June  30. 1994. 

Arsenic  acid  was  also  registered  as  a 
desiccant  on  okra  grown  for  seed  under 
the  authority  of  section  24(c)  of  FIFRA. 
In  1989,  the  registrant  requested 
voluntary  cancellation  from  the  state. 
The  state  allowed  sale  and  use  of 
existing  stocks  until  November  1990. 

In  1991,  EPA  announced  its 
preliminary  determination  to  cancel  the 
registration  of  arsenic  acid  as  a 
desiccant  on  cotton  (56  FR  50576).  The 
risk  case  was  based  on  xmacceptable 
cancer  risks  to  workers  exposed  to 
arsenic,  which  is  classified  as  a  known 
human  (Group  A)  carcinogen.  The 
Agency  concluded  that  these  risks  were 
not  amenable  to  mitigation  and  were  not 
balanced  by  the  benefits  to  growers.  In 
addition,  while  not  a  basis  for  initiating 
the  Special  Review,  the  Agency 
considered  groundwater  contamination 
a  potential  source  of  exposure.  EPA 
further  concluded  that  there  were  no 
practical  protective  measures  to 
adequately  mitigate  exposure.  Other 
mattere  addressed  by  EPA.  included: 

(1)  A  proposal  to  prohibit  the  sale  and 
use  of  existing  stocks  because  the 
benefits  associated  with  allowing  time 
to  sell  and  use  existing  stocks  were 
judged  to  be  limited  and  not  justified 
when  weighed  against  risks. 
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(2)  A  proposal  to  conclude  the  Special 
Review  of  all  other  non-wood 
preservative  pestidde  products 
containing  inorganic  arsenicals. 

(3)  A  comment  period  which  waj  later 
extended  to  June  5, 1992,  at  the  request 
of  several  commentera  (57  FR  3755, 
dated  January  31, 1992). 

EPA  transmitted  copies  of  the  PD  2/ 
3  to  the  Secretary  of  Agriculture  and  the 
Scientific  Advisory  Panel  (SAP)  for 
comment.  The  SAP  met  dn  June  25, 
1992,  to  review  the  scientific  issues  in 
the  PD  2/3.  The  SAP  and  the 
Department  of  Agriculture's  comments 
are  summarized  in  this  Notice.  In 
addition,  they  are  printed  in  full  in  the 
Support  Document  for  the  Conclusion  of 
the  Special  Review  together  with  EPA's 
response.  This  Support  Document  may 
be  found  in  the  public  docket  as 
described  in  Unit  VI  of  this  notice. 

After  the  comment  period  closed,  the 
registrants  Elf  Atochem  North  American 
(Atochem)  and  Voluntary  Purchasing 
Groups  {yPG]  initiated  discussions  with 
the  Agency  regarding  voluntary 
cancellation  conditioned  upon 
provision  for  sale  and  use  of  existing 
stocks  through  the  1993  use  season.  On 
May  6.  1993.  (58  FR  26975).  EPA 
announced  receipt  of  voluntary  requests 
from  these  registrants  of  arsenic  acid  to 
cancel  their  registrations  of  arsenic  add 
use  on  cotton.  The  cancellations  were 
made  effective  immediately.  In  the 
cancellation  order.  EPA  permitted 
existing  stocks  to  be  sold  until  October 
31. 1993.  Growere  are  permitted  to  use 
existing  stocks  until  December  31. 1993. 
Registrants  will  buy  back  stocks  (in 
unopened  containera)  remaining  after 
the  1993  use  season.  A  discussion  of  the 
reasons  for  the  change  in  the  provision 
for  sale  and  use  of  existing  stocks  may 
be  found  in  Unit  IV  of  this  notice. 

Subsequently,  EPA  foimd  that  Drexel 
Chemical  Company  also  had  a  viable 
(although  suspended)  registration  for 
arsenic  add  cotton  desiccant.  After 
being  contaded  by  EPA  regarding  this 
registration,  Drexel  requested  voluntary 
cancellation,  and  notice  of  this  action 
and  the  cancellation  order  was 
published  in  the  Federal  Register  on 
July  22, 1993,  (58  FR  39205). 

'The  tolerance  for  arsenic  acid  on 
cottonseed  was  proposed  for  revocation 
on  September  22, 1993  (58  FR  49267). 
With  these  actions,  EPA  completed 
review  of  the  last  inorganic  arsenical  in 
Special  Review. 

.  3.  Conclusion  of  Special  Review 
(PD4).  In  the  PD  2/3  for  arsenic  acid  on 
cotton  (56  FR  50576),  EPA  set  forth  its 
risk/benefit  determination  for  this  use. 
After  reviewing  the  comments  received 
in  response  to  the  PD  2/3,  EPA  found  no 
new  information  that  would  cause  a 


change  in  the  risk/benefit  determination 
for  arsenic  add  on  cotton.  EPA's  review 
of  the  comments,  reconsideration  of  the 
risks  and  benefits  of  the  registrants' 
proposal  to  permit  the  sale  and  use  of 
existing  stocks,  and  final  determination 
regarding  Special  Review  of  arsenic  acid 
on  cotton  are  set  forth  in  this  document, 
In  addition,  the  PD  2/3  also  proposed 
that  the  special  review  be  concluded  for 
lead  arsenate  on  dtrus.  calcium  arsenate 
on  turf,  sodium  arsenite  on  grapes,  and 
arsenic  acid  on  okra  grown  for  seed.  The 
Agency's  final  determination  regarding 
Special  Review  of  these  uses  is  set  forth 
in  this  document. 

n.  Summary  of  Risk  Determinations 
and  Agency  Evaluation  of  Comments 
and  Additional  Data 

A.  Hazard  Characterization 

hi  the  PD  2/3  for  arsenic  add  (56  FR 
50576),  EPA  discussed  in  detail  the  data 
on  the  carcinogenidty  of  areenic. 
Arsenic  is  a  known  human  (Group  A) 
carcinogen,  for  which  a  dose-response> 
relationship  has  been  calculated  for  the 
inhalation  and  oral/dermal  routes  of 
exposure.  The  SAP  reviewed  and  agreed 
with  the  risk  characterization  of  the  PD 
2/3.  Their  comments  are  included  in 
full  in  the  Support  Document.  EPA 
received  no  other  comments  on  the 
hazard  charaderization  of  arsenic.  Thus, 
EPA  has  not  revised  the  hazard 
charaderization  set  forth  in  the  PD2/3. 

B.  Exposure  and  Risk  Assessment 

In  the  PD  2/3.  the  Agency  discussed 
the  basis  for  its  estimates  of  the  levels 
of  inhalation  and  dermal  exposure  for 
workers  handling  arsenic  acid.  The  PD 
2/3  displays  in  tabular  form  the 
Agency's  conclusions  regarding  levels  of 
exposure  and  risk  for  different 
occupations  and  different  geographical 
regions  where  arsenic  acid  is  applied. 
Estimates  of  excess  upper  bound  risks 
ranged  from  10-2  to  10-'.  In  addition, 
the  Agency  calculated  levels  of  potential 
exposure  and  risk  for  residents  living  in 
the  vicinity  of  cotton  gins.  The 
estimated  excess  upper  bound  risk  was 
estimated  at  10-'.  EPA  also  found  that 
there  was  a  potential  for  arsenic  to 
contaminate  groundwater.  The  SAP 
reviewed  and  agreed  with  the  risk 
characterization  of  the  PD  2/3.  The 
USDA  comments  did  not  specifically 
address  the  exposure  and  risk 
assessment  of  the  PD  2/3.  The  Agency 
received  several  other  public  comments 
on  its  exposure  case.  These  comments 
questioned  exposure  measurements  for 
closed  cabs,  mixer/loader  exposure, 
pilot  exposure,  ground-water  concerns, 
the  definition  of  a  "normal"  work  year 
for  harvesters,  the  use  of  the  Pestidde 


Handlers  Exposure  Database  (PHED), 
estimates  of  risk  to  area  residents,  and 
regulatory  junsdidion  over  cotton  gin 
workers.  Commenters  submitted  some 
new  data  relating  to  enclosed  cab 
exposure,  but  noted  that  the  Umited 
data  could  not  8upi>ort  a  regulatory 
decision. 

EPA  carefully  considered  these 
comments.  However,  neither  the 
comments  nor  the  new  data  received 
could  demonstrate  that  EPA's  exposure 
estimates  should  be  revised.  Thus,  EPA 
has  not  changed  its  exposure  estimates 
or  its  risk  case.  A  detailed  discussion  of 
the  comments  and  the  Agency  response 
are  available  in  the  Support  Document. 

m.  Summary  of  Benefits  Assessment 
and  Agency  Evaluation  of  Comments 
and  Additional  Data  Received 

hi  the  PD  2/3.  EPA  estimated  that 
affeded  growere  could  lose  in  aggregate 
as  much  as  $19  to  $22  miUion  per  year 
as  a  result  of  the  cancellation  of  arsenic 
acid.  EPA  received  a  number  of 
comments  on  the  benefits  assessment. 
The  most  important  general  criticism 
was  that  EPA  did  not  adequately  assess 
the  ripple  effed  on  the  local  community 
if  many  growers  left  the  cotton  business. 
EPA  carefully  considered  these 
comments.  However,  none -of  these 
comments  contains  data  or  specific 
information  that  would  prove  that  EPA's 
estimate  of  benefits  is  greatly 
imderstated.  Thus,  EPA  does  not  find  it 
necessary  to  revise  its  benefits  case.  A 
detailed  discussion  of  the  comments  on 
the  benefits  assessment  of  the  PD  2/3 
and  EPA's  response  may  be  found  in  the 
Support  Document. 

In  addition,  the  PD  2/3  was  sent  to  the 
Secretary  of  Agriculture.  The  USDA/ 
National  Agricultural  Pesticide  Impact 
Assessment  Program  (NAPIAPj 
estimated  losses  ranging  between  $14 
and  $52  million,  based  on  USDA  and 
State  assessments.  They  noted  that 
EPA's  estimate  of  $19  to  $22  million 
was  toward  the  lower  end  of  their  range. 
They  noted  the  variability  of  arsenic 
acid  use  based  on  earliness  of  frost. 

EPA  carefully  considered  these 
comments.  However,  because  the 
comments  contained  no  data  or  details  ' 
of  how  USDA  made  its  estimates.  EPA 
cannot  evaluate  their  soundness.  Thus, 
EPA  does  not  feel  its  estimate  is 
necessarily  too  low.  EPA  is  well  aware 
of  the  variabiUty  in  frost  dates  from 
information  contained  in  the  Inorganic 
Arsenicals  Assessment  Team  Report  of 
1980,  and  took  this  variabihty  into 
account  in  developing  its  benefits 
assessment.  These  comments  are 
considered  in  more  detail  in  the 
Support  Document. 
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IV.  Soranury  of  Existing  Stocks 
ProvisioBS  aad  Agency  Evaluation  of 
Conunents  and  Additional  Data 
Received 

In  the  PD  2/3,  EPA  proposed  to 
prohibit  the  sale,  distribution,  and  use 
of  existing  stocks  of  arsenic  acid  af^er 
the  final  date  of  cancellation  because 
risks  outweighed  the  localized  benefits. 
EPA  received  several  comments  both 
supporting  and  opposing  this  position. 
Several  commenters  opposed  a 
prohibition  on  sale  and  use  of  existing 
stocks  because  the  severe  local 
economic  impact  could  be  eased  by  a 
phaseout.  Other  commenters  supported 
the  prohibition  on  sale  and  use  of 
existing  stocks  because  waste  treatment 
costs  resulting  from  processing  arsenic 
acid  treated  cotton  were  unreasonably 
high.  EPA  considered  these  comments. 
but  did  not  find  them  persuasive. 

However,  with  regard  to  the 
registrants  Atochem  and  VPG,  EPA  has 
determined  to  allow  the  sale  and  use  of 
existing  stocks  of  arsenic  acid  products 
through  the  1993  use  season  because 
this  action  achieves  the  roost  favorable 
risk/benefit  determination.  The 
comments.  EPA  response,  and  EPA's 
decision  is  discussed  in  detail  in  the 
May  6. 1993  Notice  of  Voluntary 
Cancellation  (58  FR  26975)  and  in  the 
Support  Document. 

V.  Conunents  of  the  Scientific  Advisory 
Panel  and  the  Secretary  of  Agriculture 

As  required  under  Sections  6  and  25 
of  FIFRA,  the  Agency  provided  the  PD 
2/3  and  technical  support  document  to 
the  Scientific  Advisory  Panel  and  the 
Secretary  of  Agriculture.  Their 
comments  and  the  EPA  responses  are 
summarized  in  Units  11  and  III  of  this 
notice.  In  addition  they  are  printed  in 
full  in  the  Support  Document  along 
with  the  EPA  response. 

VI.  Risk/Benefit  Assessment  and 
Decision  Regarding  Special  Review 

Prior  to  1991.  the  Agency  had 
.completed  the  review  of  the  inorganic 
arsenicals,  including  wood 
preservatives,  and  most  non-wood 
preservatives  except  for  five  uses  of 
arsenic  acid,  sodium  arsenite,  lead 
arsenate,  and  calcium  arsenate.  In  the 
PD  2/3  for  arsenic  acid,  the  Agency 
proposed  to  conclude  the  Special 
Review  of  four  of  these  uses,  including 
the  use  of  arsenic  acid  as  a  desiccant  on 
okra  grown  for  seed,  sodium  arsenite  as 
a  fungicide  on  grapes,  lead  arsenate  as 
a  plant  growth  regulator  on  grapefruit, 
and  calcium  arsenate  as  a  herbicide  on 
turf,  leaving  only  arsenic  acid  as  a 
desiccant  on  cotton  remaining  in 
Special  Review.  In  today's  notice,  the 


Agency  has  responded  to  the  comments 
received  on  the  PD  2/3  for  arsenic  acid 
as  a  cotton  desiccant,  and  the  Agency 
has  determined  that  it  will  not  modify 
ii^e  risk/benefit  assessment  of  arsenic 
acid  on  cotton,  which  was  set  forth  in 
the  PD  2/3.  Further,  the  registrants  have 
requested  voluntary  cancellation  of  their 
registrations  for  arsenic  acid  on  cotton, 
and  EPA  has  canceled  them.  Sale  and 
use  of  existing  stocks  of  Atochem  and 
VPG  arsenic  acid  cotton  desiccant 
products  will  end  after  the  1993  use 
season.  Therefore,  the  Agency  is 
concluding  the  Special  Review  for  the 
remaining  non-wood  preservative  uses 
of  the  inorganic  arsenicals:  lead  arsenate 
growth  regulator  on  citrus,  calcium 
arsenate  on  turf,  sodium  arsenite 
fungicide  on  grapes,  and  arsenic  acid  on 
okra  and  cotton. 

Vn.  Public  Docket 

Documents  referred  to  in  this  Notice, 
including  the  Support  Document,  may 
be  reviewed  at  the  Public  Docket  (OPP- 
30000/29B),  located  at  Room  1132.  CM 
#2, 1921  Jefferson  Davis  Highway. 
Arlington.  Virginia  22202.  The  I>ocket  is 
open  &om  8:00  a.m.  to  4:30  p.m.. 
Monday-Friday. 

ListofSubjecU 

Environmental  protection. 
Dated:  November  24, 1993. 

Lynn  R.  Gokfaaaii, 

Assistant  Admiimtratorfor  Prevention. 
Pesticides  and  Toxic  Substances. 

|FR  Doc  93-29716  Filed  12-7-03: 8:45  am] 
aajJNQCOMi 


[OPP-«30395:  Fm.-4742-61 

Receipt  of  an  Appiicatton  for  Pesticide 
Registration  fof  a  Transgenic  Plant 
Pesticide 

AGENCY:  Enviroiunental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  received  an 
application  from  the  Monsanto 
Company  for  a  transgenic  plant 
pesticide  registration  containing  the 
new  active  ingredient  Bacillus 
t/jtiringyensissubsp.  tenebrionis  delta 
endotoxin  protein  as  produced  by  the 
CrylllA  gene  and  its  controlling 
sequences.  The  EPA  File  Symbol  for  this 
application  is  524-UTU,  and  the 
associated  tolerance  petition  number  is 
PP  3F4273.  This  is  the  first  application 
for  registration  of  a  transgenic  plant 
pesticide  under  section  3(c)(4)  of  the 
Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended, 
in  which  a  plant  has  been  genetically 


altered  to  produce  a  pesticide.  Because 
of  its  uniqueness,  the  Agency  has 
determined  that  this  application  may  be 
of  regional  and  national  significance. 
Therefore,  in  accordance  with  40  CFR 
172.11(a),  theAS^ncy  is  soliciting 
public  comments  on  this  application. 
DATES:  Written  comments  must  be 
received  on  or  before  January  7, 1994. 
ADDRESSES:  By  mail  submit  comments 
identified  by  the  document  control 
number  IOPP-09303551  and  the  (File 
Symbol  524-UTU)  to:  Public  Response 
and  Program  Resources  Branch,  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington.  DC  20460.  In  person,  bring 
comments  to:  Rm.  1128,  CM  #2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part,  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked,  will  not 
be  disclosed  except  in  accordancewith 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 
Written  comments  will  be  available  for 
public  inspection  in  Rm.ll28  at  the 
address  given  above,  from  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays. 

FOR  FURTHER  INFORMATXM  CONTACT:  By 
mail:  Phillip  O.  Hutton,  Product 
Manager  (PM)  18,  Registration  Division 
(7505C).  Office  of  Pesticide  programs. 
Environmental  Protection  Agency.  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  213,  CM  #2, 1921  Jefferson  Davis 
Highway.  Arlington,  VA.  (703)-930- 
509-7690. 

SUPPLfMBTTARY  MFORMATION:  On 
September  3, 1993.  an  application  to 
register  a  transgenic  plant  pesticide 
containing  a  new  active  ingredient  was 
received  from  Monsanto  Company,  700 
Chesterfield  Village  Parkway,  St.  Louis. 
MO  63198.  The  application  was 
assigned  EPA  File  Symbol  524-UTU. 
Monsanto  has  formally  applied  for 
registration  of  their  plant  pesticide 
Bacillus  tburingiensis  var.  tenebrionis 
(B.t.t.)  Colorado  potato  beetle  (CPB) 
control  protein  (CrylllA).  Monsanto  has 
genetically  modified  potato  plants  to 
produce  the  pesticide  control  protein 
derived  from  the  common  soil 
bacterium  Bacillus  thurinffensis  subsp. 
tenebrionis  (B.t.t.).  The  protein 
produced  by  CPB  resistant  potatoes  is 
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identical  to  that  found  in  nature. 
Monsanto  has  genetically  engineered 
Russett  Burbank  potatoes  by  using  a 
plant  expressed  vector  that  tnnsfeTTBd 
the  CrylUA  and  nptn  genes  into  the 
genomic  DNA  oi  the  potato  plants. 
Monsanto  has  isolated  the  QrylllA  gene 
from  BacUtus  thuringiensis  subsp. 
tenebrionis  (B.t.t)  which  encodes  the 
Colorado  potato  beetle  active  protein. 
Monsanto  has  improved  tlta  gene  for 
expression  in  plants  and  transferred  it 
into  potato  plant  to  produce  the  natural 
identical  B.t.t.  protein  pest  control 
ageaL  This  allows  for  the  continuous 
pestiddal  effect  on  the  potato  plant 
pesticide.  In  addition,  the  engineered 
potato  plants  express  an  enzyme, 
neomycin  pho^hotransferase  II,  which 
allows  for  selective  growth  of 
transformed  plant  cells  on  kanamycin 
during  plant  tissue  culture.  The  purpose 
of  Monsanto 's  application  for  pesticide 
registration,  ancl  exemption  from  the 
requirements  of  a  tolerance,  is  to  acquire 
a  registration  so  that  commercialixation 
of  their  new  and  innovative  product  can 
be  available  for  aunmercial  use  in 
control  of  the  persistent  pest,  the 
Colorado  potato  beetle. 

Notice  of  approval  or  denial  of  an 
application  to  register  a  pesticide 
product  will  be  announced  in  the 
Federal  Register.  The  procedure  for 
requesting  data  will  be  given  in  the 
Federal  Register  if  an  application  is 
approved. 

Conunents  received  within  the 
specified  time  period  will  beconsidered 
before  a  final  decision  is  made; 
comments  received  after  the  time 
specified  will  be  considered  only  to  the 
extent  possible  without  delaying 
processing  of  the  application. 

Written  comments  filed  pursuant  to 
this  notice  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(FOD)  office  at  the  address  provided 
above  from  8  ajn.  to  4  p.m.,  Monday 
through  Friday,  except  legal  holidays. 
For  persons  interested  in  reviewing  the 
application  file,  It  is  suggested  to 
telephone  the  FOD  office(703-305- 
5805)  to  ensure  that  the  file  is  available 
on  the  date  of  intended  visit. 

Aidhorily:  7  U.S.C  136. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Product  registration. 
Dated:  November  22. 1993. 

Stephen  L.  Johnson, 

Acting  Director.  Reg^Hatioa  Division.  Office 
of  Pesticide  Programs. 

[FR  Doc  93-29717  Filed  12-7-93;  8-.45  mai 
BlUMaCOOti 


[PF-587;FRL-<748-«J 

Monsanto  Co.  at  ak;  Notice  Of  an  Initial 
Filing  and  an  Amendment  of  Pesticide 
Petition 

AGENCY:  Enviro&mantal  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  This  notk»  announces  an 
initial  filing  of  a  pesticide  petition,  PP 
3F4273  by  Monsanto  Co.,  and  an 
amendment  to  a  previously  filed 
pesticide  petition.  PP  9F3797  by  Merdc 
&  Co.,  Inc. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Brandi,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protecticm  Agency,  401 M  St.  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1128,  CM  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA 
22202. 

Information  submitted  and  any 
comment(s)  concerning  this  notice  may 
be  claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Infcmaoatian" 
(CBI).  biformation  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comnient(s)  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  pubHc  record. 
InftMination  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 
Information  on  die  proposed  test  and 
any  written  comments  will  be  available 
for  public  inspection  in  Rm.  1128  at  the 
Virginia  address  given  above,  from  8 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 

FOR  FURTHER  mFORUATION  CONTACT:  By 
mail:  Registration  Division  (7505W), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC.  In  person, 
contact  the  PM  named  in  each  petition 
at  the  following  office  location/ 
telephone  number: 


Product  Man- 

Office  loea«on^ 

ager 

1  telephone  num- 
ber 

Address 

George 

Rm.  20B.  CM 

19C1 

LaRocca(PM- 

#2.70a-30&- 

Jel- 

13). 

6100. 

ferson 
Davis 

PrWy,, 

Ar- 
ling- 
ton, 

VA 

Ph«  Hutton  (PM- 

Rm.2t3.CM 

Do. 

18). 

#2.703-305- 

7690. 

SUPPt^MENTARY  INFOBMATION:  EPA  has 
received  an  initial  fiUhg  of  a  pesticide 
petition  and  an  amendment  to  a 
previously  submitted  pesticide  petition 
as  follows: 

Initial  Filing 

1.  FAP  3F4273.  Monsanto  Co.,  700 
Chestorfield  Parkway  Nwth,  St.  Louis, 
MO  63193,  has  submitted  the  pesticide 
petition  proposing  to  mnend  40  CFR 
part  180  to  establish  a  tolerance 
exemption  for  residues  of  the  plant 
pesticide  active  ingredient  Bacillus 
thuringiensis  subsp.  tenebrionis  (fl.U.) 
Colorado  Potato  Bettle  (CPB)  Control 
Protein  as  expressed  in  plant  cells.  The 
active  ingredient  is  Bacillus 
thuringiensis  subsp.  tenebrionis  deka 
endotoxin  protein  as  produced  by  the 
CrylUA  gene  and  its  controlling 
sequences  (100%).  (PM  18) 

Amended  Filing 

2.  PP  9F3787.  In  the  Federal  Register 
of  November  1, 1989  (54  FR  46119), 
EPA  issued  notice  of  the  petition 

submitted  by  Merck  Sharp  k  Dohme 
Research  Laboratories,  Division  of 
Merck  k  Co.,  Inc.,  Hillsborough  Rd., 
Three  Bridges,  NJ  08887,  proposing  to 
amend  40  CFR  180.449  by  estabhshing 
a  regulation  to  permit  residues  of 
avermectin  Bl  and  its  8,9-isomer  in  oi 
on  pears  at  0.035  part  per  million  (ppm). 
Merck  has  sulnnitted  new  pear  residue 
data  to  support  a  reduction  <A  the 
pending  tolerance  to  0.02  ppm  and  has 
submitted  a  revised  Section  F  to  the 
petition  for  the  new  tolerance.  The 
proposed  analytical  method  for 
determining  residues  is  hi^-pressure 
liquid  chiom^ography  (HPLC).  (PM  13) 

Li8tefSub)ecta 

Environmental  protection, 
Agricidtural  commodities.  Pesticides 
and  pests. 

Authorily:  7  U.SXl  136a. 


Dated:  November  30, 1993. 

Stephm  L.  Johnson, 

Acting  Director.Tiegistration  Division,  Office 
of  Pesticide  Programs. 

(FR  Doc  93-29828  Filed  12-7-93;  8:45  am] 
BILUNQCOOE  IBM-SO-P 
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prioritized  for  development  of  TMI»Ls: 
and,  use  of  data  in  preparing  the 
proposed  list  that  is  more  than  5  years 
old  and  of  imcertain  validity. 

For  comments  on  a  particular 
waterbodjr^  USEPA  requests  that  the 
waterbody  be  referenced  by  its  name, 
county  or  counties,  11  digit  hydrologic 
imit  code,  or  State  lake  identification 
code  (if  available). 
DATES:  Comments  on  the  proposed 
section  303(d)  list  for  the  State  of 
Minnesota  must  be  postmarked  on  or 
before  January  7, 1994. 
ADDRESSES:  Persons  wishing  to  review 
the  proposed  section  303(d)  list  may 
obtain  a  copy  by  contacting  Mr.  Robert 
F.  Pepin,  U.S.  Environmental  Protection 
Agency,  Region  5,  Water  Division,  77 
West  Jackson  Boulevard.  Chicago, 
IlUnois  60604;  Telephone  (312)  886- 
1505.  Written  comments  and  materials 
regarding  the  proposed  list  should  be 
addressed  to  the  Water  Division  Director 
at  the  above  address.  Comments  and 
materials  received  will  be  available  on 
request  for  pubUc  inspection,  by 
appointment,  during  the  hours  of  9  a.m. 
through  4  p.m.,  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Pepin.  Regional  TMDL 
Coordinator;  telephone  (312)  886-1505. 
or  at  the  above  address. 


[FRL-4810-8] 

Notic«  of  Proposed  Purchaser 
Agreement  Pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980,  as  Amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act 

AGENCY:  U.S.  Environmental  Protection 

Agency. 

ACTION:  Notice;  request  for  public 

comment. 

SUMMARY:  In  accordance  with  Section 
122  of  the  Comprehensive 
Environmental  Response.  Compensation 
and  Liability  Act  of  1980,  as  amended 
by  the  Superfund  Amendments  and 
Reauthorization  Act  of  1986 
C'CERCLA").  42  U.S.C.  9622,  notice  is 
hereby  given  that  a  proposed  purchaser 
agreement  associated  with  the  Croydon 
"TCE"  Superfund  Site  in  Croydon  PA. 
was  executed  by  the  Agency  on 
September  30, 1993  and  is  subject  to 
final  approval  by  the  United  States 
Department  of  Justice.  The  Purchaser 
Agreement  would  resolve  certain 
potential  EPA  claims  under  Section  107 
of  CERCLA,  42  U.S.C.  9607,  against 
Norman  D.  Leibowitz,  Rochelle  H. 
Leibowitz  and  Norshell  Industries  ("The 
purchasers").  The  settlement  would 
require  the  purchasers  to  pay  a  principal 
payment  of  $6,000  over  a  one  year 
period  with  interest,  to  the  Hazardous 
Substances  Superfund. 

For  thirty  (30)  days  following  the  date 
of  pubhcation  of  this  notice,  the  Agency 
will  receive  written  comments  relating 
to  the  proposed  settlement.  TTie 
Agency's  response  to  any  comments 
received  will  be  available  for  public 
inspection  at  the  U.S.  Environmental 
Protection  Agency,  Region  HI,  841 
Chestnut  Building,  Philadelphia,  PA 
19107. 

DATES:  Comments  must  be  submitted  on 
or  before  January  7, 1994. 
ADDRESSES:  Availability:  The  proposed 
agreement  and  additional  background 
information  relating  to  the  settlement 
are  available  for  public  inspection  at  the 
U.S.  Environmental  Protection  Agency, 
Region  EQ,  841  Chestnut  Building, 
Philadelphia,  PA  19107.  A  copy  of  the 
proposed  agreement  may  be  obtained 
from  Suzanne  Canning,  U.S. 
Environmental  Protection  Agency, 


Regional  Docket  Clerk  (3RC00),  841 
Chestnut  Building,  Philadelphia.  PA 
19107.  Comments  should  reference  the 
"Croydon  "TCE"  Superfund  Site"  and 
"EPA  Docket  No.  ra-93-51-DC"  and 
'  should  be  forwarded  to  Suzanne 
Canning  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rodney  Travis  Carter  (3RC21),  Senior 
Assistant  Regional  Coimsel,  U.S. 
Environmental  Protection  Agency,  841 
Chestnut  Building,  Philadelphia,  PA 
19107.  (215)  597-3176. 

Dated:  October  5. 1993. 
Stanley  L  Laskowsld, 

Acting  Regional  Adimnistrator.  U.S. 
Environmental  Protection  Agency,  Region  III. 
(FR  Doc  93-29897  Filed  12-7-93;  8:45  am] 
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[FRL-4811-1] 

Proposed  Ust  of  Water  Quality  UmHed 
Watert>odles  Needing  Total  Maximum 
Daily  Loads  in  tt>e  State  of  Minnesota 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 
ACTION:  Notice  of  a  proposed  Clean 
Water  Act  section  303(d)  list  for  the 
State  of  Minnesota. 

SUMMARY:  The  purpose  of  this  notice  is 
to  announce  the  availability  for  public 
review  and  comment  of  a  proposed  list 
of  water  quality-limited  segments  in 
Minnesota  requiring  the  development  of 
total  maximum  daily  loads  (TMDLs). 
This  list,  required  for  each  State  by 
section  303(d)  of  the  Clean  Water  Act. 
identifies  447  lakes  and  stream 
segments  for  which  existing  pollution 
controls  are  inadequate  to  provide  for 
attainment  of  water  quality  standards. 

The  list  is  partially  based  on  a 
September  16, 1993,  letter  from  the 
State  of  Minnesota  which  included  a  list 
of  waterbodies  that  the  State  believed 
constituted  an  acceptable  section  303(d) 
list.  USEPA  expanded  the  September  16 
list  to  add  waterbodies  on  which  fish 
consumption  advisories  have  been 
issued.  These  waterbodies  were 
excluded  from  the  State's  September  16 
list. 

Both  the  proposed  list  and  the 
support  documentation  used  to  develop 
the  proposed  hst  are  available  to  the 
pubhc  for  review  and  comment. 
Specific  issues  on  which  comments  are 
requested  are:  whether  there  are  any 
waterbodies  currently  not  on  the 
proposed  Ust  which  should  be  listed 
pursuant  to  section  303(d);  whether 
there  are  waterbodies  on  ^e  proposed 
list  which  should  not  be  listed;  the 
order  in  which  the  waterbodies 
identified  on  the  list  have  been 


SUPPLEMENTARY  INFORMATION: 
Background 

/.  Section  303(d)  of  the  Clean  Water  Act 

The  Clean  Water  Act  (Act)  requires 
each  State  to  develop  water  quality 
standards,  which  describe  the  uses  that 
exist  or  are  to  be  made  of  each  of  the 
State's  waterbodies,  and  which  establish 
criteria  to  measure  the  attainment  of 
those  designated  uses.  In  addition,  the 
Act  imposes  specific  technology-based 
requirements  on  point  source  discharges 
of  pollutants  to  the  Nation's 
waterbodies.  Section  303(d)  of  the  Act 
requires  each  State  to  identify  and 
prioritized  waterbodies  for  which  the 
required  Federal,  State,  or  local  controls 
are  inadequate  to  attain  water  quality 
standards.  For  listed  waterbodies, 
TMDLs  are  to  be  developed  that 
determine  the  total  allowable  pollutant 
loading  to  the  waterbody  that  will 
assure  attainment  with  the  water  quality 
standards.  The  allowable  loads  for 
specific  pollutants  are  then  allocated 
among  the  various  sources,  and  controls 
are  then  imposed  to  reduce  the 
pollutant  loadings  to  the  designated 
allocation  for  each  source. 

Revisions  to  USEPA  regulations, 
published  on  July  22, 1992,  (57  FR 
33040),  require  each  State  to  develop  a 
Section  303(dJ  list  on  or  before  October 
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22, 1992,  with  subsequent  lists  due 
every  2  years  tbereaJter,  beginning  April 
1, 1994.  Waterbodies  may  be  removed 
from  the  hst  if  an  adequate 
demonstration  is  made  by  the  State  ibet 
those  waterbodies  either  are  in 
attainment  of  w^er  quelity  stAndards,  or 
that  enforceable  control  programs  will 
be  implemented  that  will  assure 
attainment  of  water  quality  standards, 
within  a  specified  time  pevipd. 
Additional  requirements  fior  an 
approvable  Section  303(d)  list  may  be 
found  at  40  CFR  130.7(b)(6). 

USEPA  is  required  to  review,  and 
approve  or  disapprove,  each  State  li^.  If 
USEPA  dnapproves  a  State  list.  USEPA 
must  prepare  a  section  303(d)  list,  and 
seek  public  review  and  comment  cm 
such  list.  USEPA  must  then  consider 
comments  received  from  the  public,  and 
finalize  the  list.  The  resulting  list  then 
serves  as  a  basis  for  negotiating  with  the 
State  specific  annual  program 
commitments  for  the  development  of 
TMDLs,  in  accordance  with  the 
priorttjes  immded  on  the  list.  The  list 
is  also  transmitted  to  the  State  for 
incorporation  into  the  State's  Water 
Quality  Management  Plan  and  for 
implementing  development  of  TMDLs 
in  accordance  with  the  established 
priorities. 

//.  State  of  Minnesota 

On  April  1. 1992,  Minnesota 
submitted  a  Section  303(d)  Usl  to 
USEPA.  identifying  ei^t  wateibodies 
for  development  of  TMDLs  according  to 
a  specified  schedule.  The  list  was 
revised  three  times  in  the  subsequent 
months.  On  >ime  24. 1992,  Minnesota 
revised  the  list  by  incorporating  by 
reference  all  watertxxlies  listed  as 
impaired  in  Appendix  ni-l  of  the 
State's  FY  1992  Section  305(b)  Report  to 
Congress  (Minnesota  Water  Quality: 
Water  Years  1990-1991).  The  June  24 
list  iiKiluded  the  eight  waterbodies 
identified  in  the  April  1. 1992. 
submissicMi.  targeting  them  as  high 
priority  for  development  of  TMDLs.  The 
remaining  waterbodies  identified  in  the 
Minnesota  section  305(b)  report  were 
identified  in  the  June  24  list  as  low 
priority  for  development  of  TMDLs. 
Minnesota  later  notified  USEPA  of  plans 
to  again  revise  the  list. 

On  February  23. 1993.  Miimesota 
prepared  a  draft  section  303(d)  list 
identifying  47  waterbodies  as  high 
priority  for  development  of  TMDLs  and 
identifying  the  remaining  waterbodies. 
characterized  as  impaired  in  the 
Minnesota  section  305(b)  report,  as  low 
priority.  On  March  24, 1993.  the 
Miruiesota  Pollution  Control  Board 
reviewed  the  draft  list  in  pr^taration  for 
solicitation  of  public  commoit.  On 


April  1, 1993.  USEPA  received  notice 
fix>m  the  Minnesola  Pollution  Control 
Agency  that  the  State  had  reconsidered 
its  draft  list  and  bad  shoriened  the  draft 
section  303(d)  list  to  tvro  waterbodies: 
the  Minnesota  River  and  the  Redwood 
River.  This  shortened  hst  was  puUidy 
noticed  on  April  14. 1993.  A  final  list 
containing  the  two  waterbodies  was 
submitted  to  USEPA  for  approval  on 
July  6,  1993. 

IB.  USEPA  Disapproval  of  the 
h4innesota  Section  303(d}List 

On  August  9. 1993,  USEPA  partially 
disapproved  the  July  6,  1993.  MinnesoU 
sectira  303(d)  list  because  it  failed  to 
include  all  water  quality  limited 
waterbodies  meeting  the  sectitm  303(d) 
listing  requirements,  as  evidenced  by 
the  impaired  waterbodies  documented 
in  the  Miimesota  section  305(b)  report. 
In  addition,  the  submission  failed  to 
include  the  supporting  information 
reguired  by  40  CFR  130.7(bM6). 

USEPA  did  approve,  however, 
Minnesota's  inclusion  of  the  Minnesota 
and  Redwood  Rivers  on  its  section 
303(d)  list  and  the  targeting  of  those 
waterbodies  for  development  of  TMDLs 
as  high  priority,  in  accord  with  the 
schedules  provided  in  the  July  6, 1993, 
submission. 

IV.  USEPA  Development  of  a  Section 
303(d}  Ust 

After  partially  disapproving 
Minnesota's  July  6. 1993.  list,  USEPA 
immediately  began  developing  its  ovm 
list  for  Minnesota.  Pursuant  to  40  CFR 
130.7(bK5).  all  existing  and  readily 
available  informattcn  must  be 
considered  by  USEPA  in  developing  a 
section  303(d)  list,  including:  the  Sute's 
section  305(b)  Report,  any  discharge 
dilution  calculations  or  water  quality 
modeling  information,  available 
information  from  Federal,  State,  local, 
puUic,  or  academic  curganizatjons,  and 
the  State's  Section  319  Nonpoint 
Assessment  Report. 

While  USEPA  was  in  the  process  of 
developing  a  proposed  section  303(d) 
list  for  Minnesota,  the  State,  on 
September  16, 1993,  provided  USEPA 
with  a  list  of  73  waterbodies  which 
purported  to  include  ail  watert>odies 
required  to  be  listed  pursuant  to  section 
303(d).  After  reviewing  Minnesota's 
September  16. 1993,  Ust.  together  with 
documentation  submitted  by  Minnesota 
in  support  of  this  hst,  USEPA 
determined  that  these  7^  waterbodies 
should  be  included  on  the  Minnesota 
section  303(d)  list 

In  addition  to  these  waterbodies, 
USEPA  proposes  the  inclusion  of  waters 
which  are  diaracterized  in  the 
Minnesota  section  305(b)  Report  as 


partially  supporting  or  not  supporting 
uses  due  to  elevated  fish  tissue 
concentrations  of  pofychlorinated 
biphenyls  or  mercury.  Minnesota 
excluded  these  waters  from  its 
September  16, 1993.  list  becaxisa  it 
believed  that  no  statutory  or  regulatory 
program  exist  at  the  State  or  Federal      * 
level  to  address  the  causes  of  the 
impairments. 

Waterbodies  which  have  been 
specifically  excluded  from  this 
proposed  section  303(d)  list  consist  of 
those  listed  as  impaired  in  Miimesota's 
secti(m  305(b)  Report,  based  solely  on 
best  professional  judgment  or  on 
ambient  water  quality  data  older  than  5 
years.  These  waterboc^es  were  excluded 
due  to  unreliability  of  the  data.  USEPA 
will  consider,  however,  pubUc 
comments  received  on  the  use  of  such 
information  for  listing  waterbodies 
pursuant  to  section  303(d). 

Dated:  November  23, 1993. 
David  A.  Ullrich. 
Acting  Regional  Administrator. 
(FR  Doc.  93-29898  Filed  12-7-93;  8:45  OdI 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  tor  Review 

December  2, 1993. 

The  Federal  CommunicaticHis 
Commission  has  submitted  the 
following  information  collection 
requirement  to  CMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Copies  of  this  submission  may  be 
purchased  ftrjm  the  Commission's  copy 
contractor,  fritemational  Transcription 
Service,  Inc..  2100  M  Street,  NW.,  suite 
140.  Washington,  DC  20037,  (202)  857- 
3800.  For  further  information  on  this 
submission  contact  Judy  Boley,  Federal 
Communications  Commission,  (202) 
632-0276.  Persons  wishing  to  comment 
on  this  information  collection  should 
contact  Timothy  Fain,  Office  of 
Management  and  Budget,  room  3235 
NEOB,  Washington,  DC  20503,  (202) 
395-3561. 

OMB  Number.  3060-0194. 

Title:  Section  74.21,  Broadcasting 
Emergency  Information. 

Action:  Reinstatement  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Respondents:  Businesses  or  othn-  for- 
profit  (including  small  businesses). 

Frequency  of  Response:  On  occasion 
reporting  requirement 


Estimated  Annual  Burden:  1 
response;  .5  hours  average  burden  per 
response;  1  hour  total  annual  burden. 

Needs  and  Uses:  Section  74.21 
requires  that  a  licensee  of  an  auxiliary  ^ 
broadcast  station  notify  the  F(X  in 
Washington,  DC,  as  soon  as  practicable, 
in  the  event  of  an  emergency  where  the 
station  is  operated  in  a  manner  other 
than  that  for  which  is  authorized.  This 
notification  shall  specify  the  nature  of 
the  emergency  and  the  use  to  which  the 
station  is  being  put.  The  licensee  shall 
also  notify  the  FCC  when  the  emergency 
operation  has  been  terminated.  These 
notifications  are  used  by  the  FCC  staff 
to  evaluate  the  need  and  nature  of  the 
emergency  broadcast  to  confirm  that  an 
actual  emergency  existed. 

Federal  Communications  Commission. 

WilliuB  F.  Galon, 

Acting  Secretary. 

(FR  Doc.  93-29900  Filed  12-7-93;  8:45  am] 
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underground  levels,  and  would  have 
room  for  approximately  350  vehicles. 
City  Hall  Plaza  also  would  be  renovated 
under  this  alternative.  The  two  sites  are 
currently  zoned  C-55  (Central  Core 
CommefQia>  Zone). 

Alternative  2:  Dalziel  only.  Under 
Alternative  2,  the  City  would  build  an 
Administration  Building  ten  stories 
above  grade  (plus  one  story  below 
grade]  on  the  Dalziel  block.  It  would 
retain  the  Plaza  Building  as  a  separate 
structure.  All  City  offices  not  housed  in 
the  rehabilitated  City  Hall  would  be 
located  in  this  building.  This  alternative 
would  have  350  spaces  in  a  two  level 
underground  parking  lot.  As  with  each 
other  alternative.  City  Hall  Plaza  would 
be  renovated.  This  building  would 
contain  approximately  355,000  square 
feet  of  floor  space.  Current  zoning  for 
this  alternative  site  is  C-55  (Central 
Core  Commercial  Zone). 

Alternative  3:  City  Hall  West  and 
Miller  Federal  Building  Sites.  Under  this 
alternative,  an  eight  story  building 
would  be  constructed  above  grade,  with 
an  additional  office  level  underground. 
The  City  would  vacate  15th  Street 
between  Clay  and  Jefferson  (between  the 
two  sites)  and  would  connect  the  sites 
with  a  rotunda-like  element  in  the 
middle.  This  structure  would  contain 
apnroximately  355,000  square  feet  of 
administrative  space.  An  approximately 
350-space  parking  garage  would  be  built 
in  a  two  level  (above  grade]  garage  on 
the  Miller  block,  facing  Jefferson  Street. 
The  project  would  involve  only  the  City 
Hall  West  site  on  that  block,  and  all  of 
the  Miller  block  except  the  Touraine 
Hotel.  City  Hall  Plaza  would  be 
renovated  under  this  alternative.  The 
existing  zoning  at  this  site  is  C-55 
(Central  Core  Commercial  Zone)  except 
the  Jefferson  Street  half  of  the  Miller 
building  site,  which  is  C-51  (Central 
Business  Service  Commercial  Zone). 

Alternative  4:  Tqldan  and  Rotunda 
Building.  Alternative  4  would  involve 
an  eight  story  building  on  the  Taldan 
block.  It  would  extend  the  floor  plates 
of  the  new  building  into  the  fagade  of 
the  existing  Broadway  Building.  The 
City-owned  Rotunda  Building  would  be 
renovated,  and  a  skywalk  would 
connect  the  second  and  third  floors  of 
the  new  building  to  the  Rotunda 
Building  over  Kahn's  Alley.  This 
complex  would  contain  approximately 
355,000  square  feet  of  floor  space.  The 
program  requirement  of  350  parking 
spaces  would  need  to  be  off-site,  most 
likely  in  nearby  surface  lots  and  public 
park  is  currently  zoned  C-55  (Central 
Core  Commercial  Zone). 

Alternative  5:  No  Action  Alternative. 
The  No-Action  Alternative  assumes  that 
no  new  building  development  would 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Intent  To  Prepare  an  Environmental 
Impact  Statement 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  gives  notice  of  its 
intent  to  prepare  an  Environmental 
Impact  Statement  (EIS)  for  the 
construction  of  a  new  Oakland  City 
Administration  Building(s).  This  EIS 
also  will  serve  as  an  Environmental 
Impact  Report  (EIR)  under  the  California 
Environmental  Quality  Act. 
DATES:  We  invite  your  comments,  which 
we  must  receive  on  or  before  January  7, 
1994. 

ADDRESSES:  Please  submit  written 
comments  to  the  Rules  Docket  Clerk, 
Office  of  the  General  Counsel,  Federal 
Emergency  Management  Agency,  500  C 
Street,  SW.,  room  840,  Washington.  DC 
20472,  (fax)  (202)  646-4536. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandro  Ama^lio,  Federal  Emergency 
Management  Agency,  Region  IX, 
Building  105,  Presidio  of  San  Francisco, 
San  Francisco,  California  94129,  (415) 
923-7284,  (fax)  (415)  923-7270. 
SUPPLEMENTARY  INFORMATION:  The  City 

of  Oakland  proposes  to  construct  a  new 
City  Administrative  Building  in 
downtown  Oakland,  Cahfomia,  and  to 
prepare  an  urban  design  master  plan  for 
the  area  immediately  surrounding  the 
City  Administration  Building  and  Plaza. 
The  proposed  project  will  replace 


offices  damaged  during  the  Loma  Prieta 
earthquake  in  October  1989.  The  City 
will  use  public  funding  assistance 
administered  by  the  F^IA  under 
section  406  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act,  42  U.S.C.  5121  et  seq., 
as  amended,  to  construct  the 
replacement  facihty. 

The  Qty  also  proposes  to  integrate  the 
development  of  this  project  with  other 
private  sector  or  joint  public/private 
sector  development  activities  to 
redevelop  the  downtown  area  near  City 
Hall.  The  City  will  prepare  an  urban 
design  master  plan  for  each  alternative 
City  Administration  Building  project. 
This  plan  will  develop  the  new 
Administration  Building  within  a 
broader  urban  renewal  context  and  one 
that  will  contribute  significantly  to  the 
revitalization  of  the  downtown  Oakland 
area. 

Sensitivity  to  the  landmark  status  of 
City  Hall  and  the  historical  context  of 
the  area  and  buildings  immediately 
surrounding  the  City  Hall  will  be 
important  in  preparing  the  urban  design 
master  plan  and  in  the  design  of  the 
new  Administration  Building. 

Alternative  Projects 

Five  alternative  projects,  including 
the  no-action  alternative,  will  be 
evaluated  in  the  EIS.  Each  alternative, 
including  the  no-action  alternative,  will 
assume  that  the  City  Manager,  City 
Council,  Mayor,  City  Clerk,  Auditor  and 
City  Attorney  offices  will  return  to  the 
renovated  City  Hall  building. 
Additionally,  the  demolition  of  City 
Hall  West  and  the  Miller  Federal 
Building  is  included  as  part  of  each 
alternative  project.  There  will  be  a 
parking  requirement  for  350  vehicles. 

Alternative  1:  Dalziel  and  Taldan 
Blocks.  Under  this  alternative,  the  City 
would  develop  new  administration 
buildings  on  both  the  Dalziel  (from  15th 
to  16th  Streets,  between  San  Pablo 
Avenue  and  Clay  Street)  and  the  Taldan 
(between  Broadway  and  San  Pablo 
Avenue,  from  Kahn's  Alley  to  14th 
Street)  blocks.  The  proposed  building 
on  the  Dalziel  block  would  have  five 
stories  above  ground  and  one  story 
below,  while  the  structure  on  the 
Taldan  block  would  rise  eight  stories. 
The  combined  floor  area  of  the  two 
buildings  would  total  approximately 
355.000  square  feet.  The  hgide  of  the 
Broadway  Building  would  be  retained, 
with  floor  plates  from  the  new  building 
extended  into  the  existing  Broadway 
Building.  The  historic  Plaza  Building 
would  be  retained  (as  a  separate 
building)  and  renovated,  but  this  project 
will  not  include  renovation.  Parking  for 
this  alternative  would  be  in  two 


take  place,  and  that  the  City  would 
continue  to  lease  office  space  as  it  does 
now.  The  City  now  leases  office  space 
primarily  at  the  Wells  Fargo  building 
(1333  Broadway),  the  Smith  building 
(1330  Broadway),  475  14th  Street,  505 
14th  Street,  300  Lakeside,  as  well  as 
several  other  sites.  This  alternative 
assumes  that  City  Hall  will  be 
reoccupied  (end  of  1994)  by  the  Qty 
Manager,  Qty  Council,  Mayor,  City 
Attorney.  City  Qerk  and  City  Auditor. 
Paricing  would  be  similar  to  the  current 
situation,  which  includes  City  Center. 
Convention  Center,  surface  lots.  Clay 
Street  garage,  and  Merchant's  garage. 

Possible  Environmental  Effects.  Each 
alternative  project  is  within  the 
Downtovra  Oakland  Historic  District,  an 
historic  district  that  the  U.S. 
Department  of  the  Interior  has  officially 
determined  to  be  eligible  for  listing  on 
*he  National  Register  of  Historic  Places. 
In  addition,  each  alternative  project 
contains  or  is  immediately  next  to 
buildings  of  historical  or  architectural 
significance.  Since  the  Administration 
Building  project  involves  federal 
funding,  FEMA,  in  coordination  with 
the  City,  will  carry  out  a  historic 
preservation  consultation  process  with 
the  State  Historic  Preservation  Officer 
(SHPO)  under  Section  106  of  the 
National  Historic  Preservation  Act  of 
1966. 

Additional  environmental  effects  may 
include  land  use  impacts;  public  policy 
conformity;  traffic,  circulation  and 
parking  effects;  historic,  architectural, 
and  cultural  resources  impacts;  urban 
design  and  visual  quality  effects; 
geologic,  seismology  and  soils  impacts; 
effects  of  wind,  shadows  and  glare; 
hazardous  materials;  air  quality  impacts; 
interior  environment  (air  quality, 
lighting);  noise  effects;  surface  water 
hydrology  and  water  quality  impacts; 
public  services  and  utilities  (police,  fire, 
emergency  medical  response,  water, 
sanitary  sewers,  solid  waste,  natural  gas 
and  electricity);  energy  impacts;  and 
cumulative  effects. 

FEMA  has  determined  that  the  project 
may  be  an  action  significantly  affecting 
the  quality  of  the  human  environment 
and  an  Environmental  Impact  Statement 
will  be  prepared  by  the  Federal 
Emergency  Management  Agency, 
coordinating  vdth  the  Qty  of  Oakland, 
imder  the  California  Environmental 
Quality  Act  and  the  National 
Environmental  Policy  Act  of  1969. 

Availability  of  Draft  EIS 

The  Draft  EIS  is  scheduled  to  be 
available  in  March  1994.  A  copy  of  the 
Draft  EIS  will  be  on  file  at  1330 
Broadway,  Third  Floor,  Oakland, 
California  94612,  and  available  for 


public  inspection.  Copies  may  be 
obtained  at  the  same  address,  or  fit)m 
the  Federal  Emergency  Management 
Agency,  Region  IX,  Building  105, 
Presidio  of  San  Francisco,  San 
Francisco,  California  94129,  upon 
request. 

We  invite  all  interested  agencies, 
groups  and  persons  to  submit  written 
comments  on  the  Oakland  City 
Administration  Building(s)  project  and 
on  the  draft  EIS.  Written  comments 
received  within  30  days  of  the 
publication  of  this  notice  in  the  Federal 
Register  will  be  considered  before  the 
preparation  and  distribution  of  the  draft 
EIS.  In  addition,  one  or  more  public 
scoping  meetings  will  be  conducted. 
Notice  of  any  public  meetings  will 
include  publication  in  newspapers  of 
general  circulation  as  well  as  other 
means. 

Dated:  December  1, 1993. 
Jamet  L  Witt, 
Director 

[FR  Doc.  93-29944  Filed  12-7-93;  8:45  am) 
BIUJNQ  CODE  I71*-01-P 


Accounting  Standards  Advisory  Board 
(FASAB),  are  approved  by  the 
Comptroller  General,  the  Director  of  the 
Office  of  Management  and  Budget 
(0MB),  and  the  Secretary  of  the 
Treasury.  Under  a  Memorandum  of 
Understanding  among  GAO,  0MB,  and 
the  Treasury  of  Federal  Government 
Accounting  Standards,  the  Comptroller 
General,  The  Director  of  0MB  and  the 
Secretary  of  the  Treasvuy  decide  on 
principles  and  standards  after 
considering  the  recommendations  of 
FASAB.  GAO  will  publish  all  approved 
accoimting  standards  as  revisions  to 
Title  2. 

Dated:  December  1, 1993. 
Bruce  K.  Michebon, 

Senior  Assistant  Director  for  Accounting 
Policy. 

[FR  Doc.  93-29883  Filed  12-7-93;  8:45  am] 
BIUJNG  CODE  ieiO-01-M 


GENERAL  ACCOUNTING  OFFICE 

Title  2,  "Accounting,"  Policy  and 
Procedures  Manual  for  the  Guidance  of 
Federal  Agencies 

AGENCY:  General  Accounting  Office. 
ACTION:  Notice  of  document  availability. 

SUMMARY:  This  Notice  indicates  the 
availability  of  a  letter  from  the 
Comptroller  General  to  the  Heads  of 
Departments  and  Agencies  on  the  Status 
of  Title  2.  "Accounting,"  of  GAO's 
Policy  and  Procedures  Manual  for  the 
Guidance  of  Federal  Agencies. 
ADDRESSES:  Document  Distribution, 
General  Accounting  Office,  room  1000, 
700  4th  Street  NW.,  Washington,  DC 
Order  by  mail:  General  Accounting 
Office,  P.O.  Box  6015,  Gaithersburg,  MD 
20884-6015. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  Michelson  (telephone  202-512- 
9366),  Accoimting  and  Information 
Management  Division,  General 
Accounting  Office. 

SUPPLEMENTARY  INFORMATION:  This 
Notice  indicates  the  availability  of  a 
letter  dated  December  1. 1993,  from  the 
Comptroller  General  to  the  Heads  of 
Departments  and  Agencies  on  the  Status 
of  Title  2,  "Accounting,"  of  GAO's 
Policy  and  Procedures  Manual  for  the 
Guidance  of  Federal  Agencies.  The 
primary  purpose  of  the  letter  is  to  alert 
agencies  of  GAO's  intention  to  revise 
Title  2  after  a  sufficient  number  of  new 
standards,  recommended  by  the  Federal 


GENERAL  SERVICES 
ADMINISTRATION 

Report  on  Revised  System  of  Records 
Under  the  Privacy  Act  of  1974 

AGENCY:  General  Services 
Administration. 

ACTION:  Notification  of  revised  system  of 
records. 


SUMMARY:  The  purpose  of  this  document 
is  to  give  notice,  under  the  provisions  of 
the  Privacy  Act  of  1974,  5  U.S.C.  552a, 
of  intent  by  the  General  Services 
Administration  (GSA)  to  revise  a  system 
of  records  maintained  by  GSA. 

The  system  of  records.  Credit  Data  on 
Individual  Debtors,  PPFM-7,  is  changed 
to  add  to  the  list  of  routine  uses  the  fact 
that  records  may  be  disclosed  to  the 
Internal  Revenue  Service  for  the 
purpose  of  offsetting  a  Federal  claim 
against  a  debtor's  income  tax  refund, 
and  to  the  Defense  Manpower  Data 
Center  PMDC)  and  the  U.S.  Postal 
Service  to  conduct  computer  matching 
programs,  for  the  purpose  of  identi^ing 
and  locating  individuals  who  are 
receiving  Federal  salaries  or  benefit 
payments  and  are  delinquent  in  their 
payment  of  debts  to  the  Government. 

DATES:  Any  interested  party  may  submit 
written  comments  about  this  revision. 
Comments  must  be  received  on  or 
before  the  30th  day  following 
publication  of  this  notice  (January  7. 
1994).  The  system  vdll  become  effective 
without  further  notice  on  the  30th  day 
following  publication  of  this  notice 
unless  comments  are  received  that 
would  result  in  a  contrary  decision. 
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AOOMSSES:  Address  comments  to  the 
General  Services  Administration  (CAIR) 
WaskJi^^on.  dC  2040S. 

FOU  FUimCR  MFOraiA-nON  COKTACT:  Ms.  Maiy 
Cunningham,  GSA  Privacy  Act  Officer, 
telephone  (202)  501-2691. 


Background 

The  system  of  records.  Credit  Data  on 
Individual  Debtors,  PPFM-7,  is  changed 
to  implement  the  Cash  Management 
Improvement  Act  Amendments  of  1992, 
Pub.  L.  102-589  and  Title  26  Code  of 
Federal  Regulations,  $  301.6402-6  et 
seq.  The  revision  will  enable  the  agency 
to  assemble  in  one  system  information 
on  individuals  who  are  indebted  to  the 
General  Services  Administration  for  the 
purpose  of  determining  if  there  is  a 
reasonable  prospect  of  effecting 
enforced  collections  from  the  debtors. 

GSA/PPFM-7 

SYSTEM  NAME: 

Credit  Data  on  Individual  Debtors. 

SYSTEM  location: 

Records  are  located  at  the  following 
General  Services  Administratian,  Office 
of  Finance,  Central  Office  and  regional 
office  addresses: 

GS  Building,  18th  and  F  Streets,  NW.. 
Washington,  DC  20405. 

John  W.  McCormack  Post  Office  and 
Courthouse,  Boston.  MA  02109. 

Jacob  K.  Javits  Federal  Building,  26 
Federal  Plaza.  New  York.  NY  10007. 

Wannamaker  Building,  100  Market 
Square  East,  Philadelphia.  PA  19107. 

401  West  Peachtree  Street.  Atlanta. 
GA  30365-2550 

John  C.  Kluczynski  Federal  Building. 
230  South  Dearborn  Street.  Chicago,  IL 
60604. 

General  Services  Administration. 
1500  East  Bannister  Road.  Kansas  City, 
MO  64131. 

Fritz  G.  Lanham  Federal  Building,  819 
Taylor  Str»et.  Fort  Worth,  TX  76102. 

Denver  Federal  Center  Complex, 
Building  41,  Denver.  CO  80225. 

General  Services  Administration.  525 
Market  Street.  San  Francisco.  CA  94105. 

GSA  Center,  Auburn.  WA  98002 

GSA  Regional  Office  Building. 
Seventh  and  D  Streets.  SW.. 
Washington.  EX:  20407. 

categofues  of  inoiviouals  covered  by  the 
system: 

Individuals  include  employees  and 
former  employees  and  other  individuals 
who  are  indebted  to  the  General 
Services  Administration. 

CATEOORIES  Of  RECORDS  IN  THE  SYSTEM: 

Types  of  personal  data  in  the  system 
may  take  the  form  of  commercial 
reports,  agency  investigative  reports 


showing  the  debtor's  assets  and 
Uabilities  and  his  or  hw  income  and 
expenses,  the  individual  debtor's  assets 
and  liabilities  and  income  and 
■expenses,  and  other  information  such  as 
social  security  number  and  home 
address. 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Federal  Claims  Collection  Act  of 
1966.  80  Stat  309.  31  U.S.C  952;  Debt 
Collection  Act  of  1982.  Pub.  L.  97-365; 
and  Title  4  Code  of  Federal  Regulations, 
chapter  II.  part  105;  Cash  Management 
Improvement  Act  Amendments  of  1992. 
Pub.  L.  102-589  and  Title  28  Code  of 
Federal  Regulations,  §  301.6402-6  et 
seq. 

PURP0SE(s): 

To  assemble  in  one  system 
information  on  individuals  who  are 
indebted  to  the  General  Services 
Administration  for  the  purpose  of 
determining  if  there  is  a  reasonable 
prospect  of  effecting  enforced 
collections  from  the  debtors. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  mCLUDMO  CATEQORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

a.  Records  may  be  disclosed  to  the 
Department  of  Justice  for  litigation 
when  debtors  fail  to  make  payment 
through  normal  collection  routines. 
Credit  data  becomes  an  integral  part  of 
claim  files  forwarded  to  the  General 
Accounting  Office  and/ or  the 
Department  of  Justice  as  prescribed  in 
the  Joint  Federal  Claims  Collections 
Standard  (4  CFR  ch  II). 

b.  Records  may  be  disclosed  to  a 
congressional  office  in  response  to  an 
inquiry  from  the  congressional  office 
made  at  the  request  of  the  individual  to 
whom  the  records  pertain. 

c.  Records  may  be  disclosed  to  other 
Federal  agencies  where  an  appUcant  for 
employment  or  a  current  employee  of 
the  agency  is  delinquent  in  repaying 
his/her  Federal  financial  obligation,  for 
the  purpose  of  enUsting  the  agency's 
cooperation  in  facilitating  repayment. 

d.  In  the  event  that  a  record(s) 
maintained  indicates  a  violation  or 
potential  violation  of  law,  whether  dvil, 
criminal,  or  regulatory  in  nature,  and 
whether  arising  by  general  statute  or 
particular  program  statute,  or  by 
regulation,  rule,  or  order  issued 
pursuant  thereto,  the  relevant  record(s) 
may  be  referred  to  the  appropriate 
agency,  such  as  the  General  Accounting 
Office,  the  Office  of  Management  and 
Budget,  the  Department  of  Justice,  or 
state  agencies  charged  with  the 
responsibility  of  investigating  or 
prosecuting  such  violation  or  charged 
with  enforcing  or  implementing  the 


statute,  or  rule,  regulation,  or  order 
issued  pursuant  thereto. 

e.  A  record  from  this  system  of 
records  may  be  disclosed  to  a  Federal 
agency  in  response  to  its  request,  in 
connection  <<i^th  the  hiring  or  retention 
of  an  employee,  the  letting  of  a  contract, 
or  the  issuance  of  a  license,  grant,  or 
other  benefit  by  the  requesting  agency, 
to  the  extent  that  the  information  is 
relevant  and  necessary  to  the  requesting 
agency's  decision  on  the  matter. 

f.  Records  may  be  disclosed  to  a  debt 
collection  agency  with  which  GSA  has 
contracted  for  collection  services,  to 
recover  indebtedness  owed  to  the 
United  States. 

g.  Information  contained  in  the 
system  of  records  may  be  disclosed  to 
the  Internal  Revenue  Service  to  obtain 
mailing  addresses  for  the  purpose  of 
locating  the  debtor  to  collect  or 
compromise  a  Federal  claim  against  the 
taxpayer. 

h.  Information  contained  in  the 
system  of  records  may  also  be  disclosed 
to  the  Internal  Revenue  Service  for  the 
purpose  of  offsetting  a  Federal  claim 
against  a  debtor's  income  tax  refund. 

i.  Pursuant  to  applicable  matching 
agreements,  records  may  be  disclosed  to 
the  Defense  Manpower  Data  Center 
(DMDC)  and  the  U.S.  Postal  Service  to 
conduct  computer  matching  programs, 
for  the  purpose  of  identifying  and 
locating  individuals  who  are  receiving 
Federal  salaries  or  benefit  payments  and 
are  delinquent  in  their  repayment  of 
debts  owed  to  the  U.S.  Government 
imder  certain  programs  administered  by 
the  General  Services  Administration,  in 
order  to  collect  the  debts  under  the 
provisions  of  the  Debt  Collection  Act  of 
1982  (P.L.  92-365)  by  voluntary 
payment  or  by  administrative  or  salary 
offset  procedures. 

DISCLOSURE  TO  CONSUMER  REPORTINO 
AQENCCS: 

Disclosures  pursuant  to  5  U.S.C. 
552a(b)(12):  Disclosures  may  be  made 
from  this  system  to  "Consumer 
reporting  agencies"  as  defined  in  the 
Fair  Credit  Reporting  Act  (15  U.S.C. 
1681a(f)  or  the  Federal  Claims 
Collection  Act  of  1966  (31  U.S.C. 
3701(a)(3)). 

POUaES  AND  PRACTICES  FOR  STORINQ, 
RETRIEVINQ,  ACCESSINQ.  RETAINING,  AND 
DiSPOSmO  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  paper  form 
in  file  folders  stored  in  metal  filing 
cabinets  and  in  electronic  form  in 
computers. 

retrievaouty: 

Credit  data  is  maintained  by  debtor 
name  and  claim  number,  cross 
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referenced  to  social  security  number 
(when  available!  to  verify  name  and 
address. 

SAFEGUARDS: 

When  not  in  use  by  personnel     • 
responsible  for  the  collection  of  claims, 
records  are  stored  in  lockable  filing 
cabinets.  Personal  computer  files  are 
protected  by  the  use  of  passwords. 

RETENTKM  and  DISPOSAL: 

The  records  are  a  part  of  the  GAO  site 
auditing  collection  files  and  are  cut  off 
at  the  end  of  the  fiscal  year,  held  1  year, 
and  then  retired  under  Record  Group 
217  (GAO).  Records  created  prior  to  July 
2, 1975,  will  be  retained  by  GAO  for  10 
years  and  3  months  after  the  period  of 
the  accoimt.  Records  created  on  or  after 
July  2, 1975,  will  be  retained  by  GAO 
for  6  years  and  3  months  after  the  period 
of  the  account. 

SYSTEM  MANAGER  AND  ADDRESS: 

Chief,  Recei^iables  and  Collection 
Management  Branch,  Financial  Control 
Division,  Office  of  Chief  Financial 
Officer,  18th  and  F  Streets,  NW.. 
Washington,  DC  20405. 

NOTIFICATION  PROCEDURE: 

Inquiries  by  individuals  regarding 
claims  pertaining  to  themselves  should 
be  addressed  to  the  system  management. 

RECORD  ACCESS  PROCEDURES: 

Requests  from  individuals  for  access 
to  records  should  be  addressed  to  the 
system  manager  and  should  include 
name  and  address. 

CONTESTING  RECORDS  PROCEDURES: 

GSA  rules  for  contesting  the  contents 
of  the  records  and  for  appealing  initial 
determinations  are  promulgated  in  41 
CFR  105.64. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  is  obtained 
fi'om  commercial  credit  reports,  agency 
investigative  reports,  individual  debtors' 
own  financial  statements,  and  from 
other  GSA  systems  of  records. 

Dated:  November  24, 1993. 
Emily  C  Karam, 

Director,  Information  Management  Division. 
[FR  Doc.  93-29902  Filed  12-7-93;  8:45  am] 

BIUMQ  CODE  M20-M-M 


Federal  Property  Resources  Service; 
Fort  Peck  Lake  Project,  Montana; 
Transfer  of  Property 

[WIWHfe  Order  183;  7-0-MT-41»-GG] 

Pursuant  to  section  2  of  Public  Law 
537,  80th  Congress,  approved  May  19, 
1948  (16  U.S.C.  667c),  noUce  is  hereby 
given  that: 


1.  By  Letter  bom  the  General  Services 
Administration,  dated  September  10, 
1993,  the  property,  consisting  of 
6,020.35  acres  of  unimproved  land, 
known  as  Fort  Peck  Lake,  Montana,  has 
been  transferred  to  the  Fish  and  Wildlife 
Service,  U.S.  Department  of  the  Interior, 

2.  The  above  described  property  was 
conveyed  for  wildUfe  conservation  in 
accordance  with  the  provisions  of 
section  1  of  said  PuhUc  Law  80-537  (16 
U.S.C.  667b),  as  amended  by  Public  Law 
92-432. 

Dated:  November  18, 1993. 
EariE.  Jones, 

Commissioner,  Federal  Property  Resources 
Service. 

[FR  Doc.  93-29869  Filed  12-7-93;  8:45  am] 
BNJJNQ  CODE  nafr-M-M 


Performance  Review  Board; 
Memt}ershlp;  Senior  Executive  Service 

AGENCY:  General  Services 
Administration.  « 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
names  of  the  members  of  the 
Performance  Review  Board. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Heffeman,  Director  of 
Personnel,  General  Services 
Administration,  18th  k  F  Streets,  NW., 
Washington,  DC  20405,  (202)  501-0398. 
SUPPLEMENTARY  INFORMATION:  Section 
4313(c)  (1)  through  (5)  of  Title  5  U.S.C. 
requires  each  agency  to  establish  in 
accordance  with  regulations  prescribed 
by  the  Office  of  Personnel  Management, 
one  or  more  Performance  Review 
Board(s).  The  Board(s)  shall  review  the 
performance  rating  of  each  senior 
executive's  performance  by  the 
supervisor,  along  with  any 
recommendations  to  the  appointing 
authority  relative  to  the  performance  of 
the  senior  executive. 
Members  of  the  Review  Board  are: 

1.  Cynthia  A.  Metzler,  (Chairperson) 

Associate  Administrator  for 
Administration 

2.  Roger  D.  Daniero,  Commissioner, 

Federal  Supply  Service 

3.  Carole  A.  Dortch,  Regional 

Administrator,  Region  4  (Atlanta) 

4.  Dennis  J.  Fischer,  Chief  Financial 

Officer 

5.  Kenneth  R.  Kimbrough, 

Commissioner,  Public  Buildings 
Service 

6.  Woody  L.  Landers,  Assistant  Regional 

Administrator,  Federal  Supply 
Service,  Region  7  (Fort  Worth) 

7.  John  T.  Myers,  Acting  Regional 

Administrator,  Region  10  (Auburn) 


8.  Joe  M.  Thompson,  Commissioner, 
Information  Resources  Management 
Service 

Dated:  December  2, 1993. 
Donald  P.  HeffiBman, 

Director  of  Personnel. 

IFR  Doc  93-29885  Filed  12-7-93;  8:45  am) 

BILUNO  COOC  nSO-M-M 


DEPARTI«ENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Meeting  of  the  Ge9ome  Research 
Review  Committee' 

Pursuant  to  PubUc  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Genome  Research  Review 
Committee,  National  Center  for  Human 
Genome  Research,  December  6, 1993, 
1:30-5,  at  the  O'Hare  Hilton,  Conference 
Room  2004,  O'Hare  Airport,  Chicago, 
Illinois. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  title  5,  U.S.C.  and  section 
10(d)  of  Public  Law  92-463,  the  meeting 
will  be  closed  to  the  public  for  the 
review,  discussion  and  evaluation  of 
individual  grant  apphcations.  The 
applicants  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Linda  Engel,  Chief,  Office  of 
Scientific  Review,  National  Center  for 
Human  Genome  Research,  National 
Institutes  of  Health,  Building  38A,  room 
604,  Bethesda,  Maryland  20892,  (301) 
402-0838,  will  furnish  the  meeting 
agenda,  roster  of  committee  members 
and  consultants,  and  substantive 
program  information  upon  request. 

This  notice  is  being  published  later 
than  the  15  days  prior  to  the  meeting 
due  to  the  difficulty  of  coordinating 
schedules. 

(Catalogue  of  Federal  Domestic  >*ssistance 
Program  No.  93.172,  Human  Genome 
Research.) 

Dated:  November  23, 1993. 
Susan  K.  Feldman, 
Committee  Management  Officer.  NIH. 
(FR  Doc  93-29926  Filed  12-7-93;  8:45  ami 
BIUMO  CODE  4140-Ot-M 
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Public  HMlth  ServlM 

National  Vaccina  Adviaory  Commlttea: 
Public  Maating 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Health. 
SUiMURY:  The  Department  of  Health  and 
Human  Services  (DHHS)  and  the  Office 
of  the  Assistant  Secretary  for  Health  are 
announcing  the  forthcoming  meeting  of 
the  National  Vaccine  Advisory 
Committee. 

DATE:  Date.  Time  and  Place:  January  6. 
1994  at  9  a.m.;  and  January  7.  at  8:30 
a.m.;  Hubert  H.  Humphrey  Building, 
room  703A.  200  Independence  Avenue. 
SW.,  Washington.  DC  20201.  The  entire 
meeting  is  open  to  the  public. 
FOR  FURTHER  INFORMATION  CONTACT: 
Written  requests  to  participate  should 
be  sent  to  Chester  A.  Robinson.  D.F.A.. 
Acting  Executive  Secretary.  National 
Vaccine  Advisory  Committee.  National 
Vaccine  Program.  HHH  Building,  room 
730E.  200  Independence  Avenue.  SW., 
Washington.  DC.  (202)  401-8141. 

Agenda:  Open  Public  Hearing 

Interested  persons  may  formally 
present  data,  information,  or  views 
orally  or  in  v^riting  on  issues  pending 
before  the  Advisory  Committee  or  on 
any  of  the  duties  and  responsibilities  of 
the  Advisory  Committee  as  described 
below.  Those  wishing  to  make 
presentations  should  notify  the  contact 
person  before  December  29, 1993.  and 
submit  a  brief  statement  of  the 
information  they  wish  to  present  to  the 
Advisory  Committee.  Reauests  should 
include  the  names  and  addresses  of 
proposed  participants  and  an  indication 
of  the  approximate  time  required  to 
make  their  comments.  A  maximum  of 
10  minutes  will  be  allowed  for  a  given 
presentation.  Any  person  attending  the 
meeting  who  does  not  request  an 
opportunity  to  speak  in  advance  of  the 
meeting  will  be  allowed  to  make  an  oral 
presentation  at  the  conclusion  of  the 
meeting,  if  time  permits,  at  the 
chairperson's  discretion. 

Open  Advisory  Committee  Discussion 

There  will  be  updates  on  the  National 
Vaccine  Program,  and  the  National 
Vaccine  Compensation  Program.  There 
will  be  reports  and  discussions  on  the 
four  woridng  subcommittees:  Adult 
Immunization;  National  Vaccine  Plan; 
State  and  Local  Impediments  to 
Immunization  Services;  and  Vaccination 


Registry.  Meetings  of  the  Advisory 
Committee  shall  be  conducted,  insofar 
as  is  practical,  in  accordance  with  the 
agenda  pubUshed  in  the  Federal 
JLegister  notices.  Changes  in  the  agenda 
will  be  announced  at  the  beginning  of 
the  meeting.  Persons  interested  in 
specific  agenda  items  may  ascertain 
from  the  contact  person  tne  approximate 
time  of  discussion.  A  list  of  Advisory 
Committee  members  and  the  charter  of 
the  Advisory  Committee  will  be 
available  at  the  meeting.  Those  imable 
to  attend  the  meeting  may  request  this 
information  from  the  contact  person. 
Summary  minutes  of  the  meeting  will 
be  made  available  upon  request  from  the 
contact  person. 

Dated:  December  1, 1993. 
Chester  A.  Robinson, 
Acting  Executive  Secretary,  NVAC. 
(FR  Doc.  93-29908  Filed  12-7-93;  8:45  am] 

BIUJNO  COOC  41M-17-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Adminiatration 

[Docket  No.  N-93-3684] 

Notlcaa  of  Submlaslon  of  Proposed 
Information  Collection  to  0MB 

AGENCY:  Office  of  Administration.  HUD. 
ACnOH:  Notices. ^^ 

StJMMARY:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  The  Department  is 
soliciting  public  comment  on  the 
subject  proposals. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comment  regarding 
these  proposals.  Comments  should  refer 
to  the  proposal  by  name  and  should  be 
sent  to:  Joe  Lackey.  0MB  Desk  Officer. 
Office  of  Management  and  Budget.  New 
Executive  Office  Building.  Washington. 
DC  20503. 

FOR  FliRTHER  INFORMATION  CONTACT: 
Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 


submitted  to  0MB  may  be  obtained 
from  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposals 
for  the  collections  of  information,  as 
described  baloW.  to  GMB  for  review,  as 
required  by  the  Paperworii  Reduction 
Act  (44  U.S.C  chapter  35). 

The  Notices  list  the  following 
information:  (1)  Tlie  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently 
information  submissions  will  be 
required;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (8) 
whether  the  proposal  is  n9w  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (9)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U..S.C.  3507;  Section  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3535(d). 

Dated;  November  29, 1993. 
John  T.  Murphy, 

Director.  IRM  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Transmittal  of  Payment  of 
One-Time  Mortgage  Insurance 
Premiums. 

Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  Its.  Proposed  Use:  The 
form  (HUD-27001)  is  prepared  by  HUD- 
approved  mortgagees  to  provide  remitter 
and  mortgage  data  to  HUD  with 
payments  of  one-time  mortgage 
insurance  premiums.  The  data  is  used  to 
record  the  collection,  acknowledge 
receipt,  and  confirm  sufficiency  and/or 
accuracy  of  the  funds  and  data  received. 

Form  Number:  HUD-27001. 

Respondents:  Businesses  or  Other 
For-Profit. 

Frequency  of  Submission:  On 
occasion. 

Reporting  Burden: 


Number  of 
respondents 


Frequency  of 
response 


Hours  per 
response 


-Burden 
hours 


HUD-27001 


7,285 


80.5 


.05 


29.337 
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Total  Estimated  Burden  Hours: 
29.337. 

Status;  Extension. 

Corrtnct;  Juanita  C.  Ginyard.  (202) 
708-2438;  Angela  Antonelli.  OMB, 
(202)  395-688a 

Dated:  November  29, 1993. 

Notice  of  Sobmiesion  of  Proposed 
Information  Collection  to  OMB 

Proposal:  AfBimative  Fair  Housing 
Maitoting  Plan. 


Office:  Fair  Housing  and  Equal 
Opportimity. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  This 
form  is  required  by  all  applicants 
desiring  to  partidpete  in  HUD's  insured 
housing  programs,  both  single  family 
and  muJtifamily.  HUD  uses  this 
information  to  assess  the  adequacy  of 
the  applicant's  proposed  actions  to  carry 
out  the  Affirmative  Fair  Houising 
Marketing  requirements  of  24  CFR 


200.600  and  review  compliance  %dth 
these  requirements  tmder  24  CFR  part 
108,  the  AFHM  Compliance 
Regulations. 

Form  Number:  HUD-935.2. 

Respondents:  Businesses  or  Other 
For-Profit  and  Federal  Agencies  or 
Employees. 

Frequency  of  Submission:  On 
occasion. 

Reporting  Burden: 


Number  of 
respondents 


Frequency  of 
response 


Hours  p«r 
response 


Burden 
hours 


HUD-9352  .... 


2.S32 


1 


.75 


1,899 


rota7  Estimated  Burden  Hours:  1,899. 

Status:  Extension. 

Contact:  Steve  K.  Tursky.  HUD.  (202) 
708-2297;  Joseph  F.  Uckey.  Jr..  OMB. 
(202)  395-6880. 

Dated:  Novsmber  29. 1993. 

Notice  of  Std)mi8sion  of  Proposed 
Information  CoUection  to  OMB 

Proposal:  Annual  Progress  Report 
(APRJ  for  Competitive  Homeless 
Assistance  Programs. 


Office:  Commimity  Planning  and 
Development. 

Description  of  the  Need  for  the 
Information  and  Rs  Proposed  Use: 
Annual  Progress  Reports  for  HUD's 
competitivB  homeless  assistance 
programs  will  be  completed  each  year 
by  State  and  local  governments,  public 
housing  authorities,  ana  non-profit 
organizations.  These  reports  will 
provide  HUD  with  information 


necessary  for  program  monitoring  and 
evaluation. 

Form  Nun^r:  HUD-40118. 

Respondents:  State  or  Local 
Governments  and  Non-Profit 
Institutions. 

Frequency  of  Submission: 
Recordkeeping  and  aimually. 

Reporting  Burden: 


Number  of 
respondents 


Frequency  of 
response 


Hours  per 
response 


Burden 
hours 


Annual  Report  

Recordkeeping  ._. 


441 
441 


20 
45 


8.820 
19,845 


Total  Estimated  Burden  Hours: 
28,64$. 

Status:  Nevv. 

Contact:  Helen  Guzzo,  HUD  (202) 
708-1234;  Joseph  F.  Lackey,  Jr..  OMB, 
(202)  395-^880. 

Dated:  November  29, 1993. 


Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Housing  Opportunities  for 
Persons  with  AIDS  (HOPWA)  Program 
(FR-3178). 

Office:  Community  Planning  and 
DevelopmenL 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  The 
HOPWA  program  provides  entitlement 
and  competitive  grants  to  States  and 
tinits  of  local  government  for  housing 


assistance  and  supportive  services  for 
persons  with  AIDS  for  which 
applications,  certifications,  waivers,  and 
annual  reports  will  be  filed. 

Form  Number:  SF-424  and 
Certifications.  HUD-40110.  40110-B. 
and4011(M:. 

Respondents:  State  or  Local 
Governments. 

Frequency  of  Submission: 
Recordkeeping  and  aimually. 

Reporting  Burden: 


Number  of 
respondents 


Frequency  of 
response 


Hours  per 
response 


Burdwi 
hours 


Applications 

Reconjkeeping 


117 
117 


3 

1 


23.43 

45.00 


8.226 
5.265 


Total  Estimated  Burden  Hours: 
13.491. 

Status:  Reinstatement. 

Contact  Mark  Johnston,  HUD,  (202) 
708-1234;  Angela  Antonelli,  OMB. 
(202) 395-6880. 

Dated:  November  29. 1993. 


Notice  of  Sobmission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Issuer  Eligibility  and 
Integrity  Reforms  (FR-2908). 

Office:  Government  National 
Mortgage  Association  (GNMAJ. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  The 
infonnation  collection  is  needed  to 
enable  GNMA  to  properly  screen  new 


applicants,  approve  commitment 
requests,  and  determine  continuing 
issuer  eligibility.  The  affected  parties 
are  the  750  Q4MA-approved  issuers  in 
the  Mortgage-Backed  Securities  program 
and  new  issuer  appUcants. 

Fonn  A*'unt6er.None. 

Respondents:  Businesses  or  Other 
For-Profit. 

Fretjuency  of  Submission:  On 
occasion. 
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Reporting  Burden: 


Number  of 
respondents 


Frequency  of 
response 


Hours  per 
response 


Burden 
hours 


Information  Collection 


750 


1.25 


6.59 


6,190 


Total  Estimated  Burden  Hours:  6,190. 

Status:  New. 

Contact:  Ronald  P.  Sugannan,  HUD, 
(202)  708-2884;  Joseph  F.  Lackey,  Jr., 
0MB.  (202)  395-7316. 

Dated:  November  22, 1993. 
(FR  Doc  93-29863  Filed  12-7-93;  8:45  am) 
HLUNQ  COOe  421(H>1-M 


[Doclwt  No.  N-93-3685] 

Notice  of  Submission  of  Proposed 
Information  Coliection  to  0MB 

AGENCY:  Office  of  Administration,  HUD. 
ACTION:  Notice. 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and  should  be 
sent  to:  Joseph  F.  Lackey.  Jr.,  0MB  Desk 
Officer,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Washington.  DC  20503. 


FOR  FURTHER  MFORMATION  CONTACT: 
Kay  F.  Weaver,  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Development,  451  7th  Street 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  0MB  may  be  obtained 
from  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  0MB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  pubhc  will  be  affected  by  the 
proposal;  (6)  how  frequently 
information  submissions  will  be 
required;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (8) 
whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 


an  information  collection  requirement; 
and  (9)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  0MB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paf>erwork 
Reduction  Act,  44  U.S.C.  3507;  Section  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3535(d). 

Dated:  December  1, 1993. 
Kay  Weaver, 

Acting  Director,  IRM  Policy  and  Managemen  t 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  0MB 

Proposal:  Joint  Community 
Development  Program  (FR-3415). 

Office:  Commtmity  Planning  and 
Development. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  This 
information  collection  provides 
applications  for  the  Discretionary  Grant 
program. 

Form  Number:  SF-424,  424A,  424B, 
and  269A. 

Respondents:  State  or  Local 
Governments  and  Non-Profit 
Institutions. 

Frequency  of  Submission: 
Recordkeeping  and  Quarterly. 

Reporting  Burden: 


Number  of 
respondents 


Frequency  of 
response 


Hours  per 
response 


Burden 
hours 


Applicatiorts 

Reports 

Recordkeeping 


200 
20 

20 


1 
5 
1 


40A 
6.4 

32.0 


8.000 
640 
640 


Total  Estimated  Burden  Hours:  9,280. 

Status;  New. 

Contact:  Jerome  B.  Friedman,  HUD, 
(202)  708-3176;  Joseph  F.  Lackey,  Jr., 
0MB,  (202)  395-6880. 

Dated:  December  1, 1993. 
IFR  Doc.  93-29864  Filed  12-7-93;  8:45  am) 
BIUMG  COOe  4210-01-M 


action:  Designation  of  order  of 
succession. 


[Docket  No.  D-93-1046;  FR-3618-O-01] 

Office  of  the  Manager,  Richmond 
Office;  Designation  of  Order  of 
Succession 

AGENCY:  Department  of  Housing  and 
Urban  Development. 


SUMMARY:  The  Manager  is  designating 
officials  who  may  serve  as  Acting 
Manager  during  the  absence,  disability 
for  vacancy  in  the  position  of  Manager. 

EFFECTIVE  DATE:  This  designation  is 
effective  October  19, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  M.  Campanella,  Regional  Coimsel. 
Philadelphia  Regional  Office, 
Department  of  Housing  and  Urban 
Development,  Liberty  Square  Building, 
105  S.  7th  Street,  Philadelphia,  Pa. 
19106-3392.  Phone  No.  (215)  597-2655 
(this  is  not  a  toll-free  number). 


DESIGNATION:  Each  of  the  officials 
appointed  to  the  following  positions  is 
designated  to  serve  as  Acting  Manager 
during  the  absence,  disability  or 
vacancy  in  the  position  of  Manager, 
with  all  the  powers,  functions  and 
duties  redelegated  or  assigned  to  the 
Manager;  Provided,  that  no  official  is 
authorized  to  serve  as  Acting  Manager 
unless  all  preceding  listed  officials  in 
this  designation  are  unavailable  to  act 
by  reason  of  absence,  disability,  or 
vacancy  in  the  position: 

1.  Deputy  Manager 

2.  Director,  Community  Planning  and 
Development  Division 

3.  Director,  Housing  Management 
Division; 
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4.  Director,  Housing  Development 
Division 

5.  Chief  Counsel 

6.  Director,  Public  Housing  Division 

7.  Director,  Fair  Housing  and  Equal    > 
Opportimity  Division 

This  designation  supersedes  the 
designation  effective  November  5, 1990 
(55  FR  46584). 

Authority:  Delegation  of  Autliority  by  the 
Secretary.  50  FR  18742.  May  2;  1985. 

D«ted:  October  19, 1993. 
Mary  Ann  E.G.  Wilson. 
Manager. 

Concur: 

H»nj  W.  StaMor, 

Deputy  Regional  Administrator — Regional 
Housing  Commissioner. 

IFR  Doc.  93-29861  Filed  12-7-93;  8:45  am] 

BiUJNG  CaCE  4910-01-11 

[Docket  No.  D-93-1045;  FR-361»-O-01] 

Office  of  ttie  Manager,  Tulsa  Held 
Office,  Region  Vi  (Fort  Wortti); 
Desigrtation 

AGENCY:  Department  of  Housing  and 
Urban  Development. 

ACTION:  Designation  of  order  of 
succession. 

SUMMARY:  The  Manager  is  designating 
officials  who  may  serve  as  Acting 
Manager  during  the  absence,  disability, 
or  vacancy  in  the  position  of  the 
Manager. 

EFFECTIVE  I5ATE:  This  designation  is 
effective  September  20,  1993. 
FOR  FURTHER  VfFORMATION  CONTACT:  Rita 
Vinson,  Director.  Management  and 
Budget  Division.  Office  of 
Administration,  Forth  Worth  Regional 
Office,  Department  of  Housing  and 
Urban  Development.  1600 
Throckmorton,  P.O.  Box  2905.  Forth 
Worth,  TX  76113-2905.  Telephone 
(817)  885-5451  (this  is  not  a  toll  free 
number). 

DESIGNATION:  Each  of  the  officials 
appointed  to  the  following  positions  is 
designated  to  serve  as  Acting  Manager 
during  the  absence,  disability,  or 
vacancy  in  the  position  of  the  Manager, 
with  all  the  powers,  functions,  and 
duties  redelegated  or  assigned  to  the 
Manager:  Provided  that  no  official  is 
authorized  to  serve  as  Acting  Manager 
unless  all  preceding  listed  officials  in 
this  designation  are  unavailable  to  act 
by  reason  of  absence,  disability,  or 
vacancy  in  the  position: 

1.  Deputy  Manager/Chief,  Housing 
Development  Branch 

2.  Chief,  Loan  Management  Branch 

3.  Chief,  Property  Disposition  Branch 


This  designation  supersedes  the 
published  designation  effective 
September  8,  1983,  and  unpublished 
designation  effective  April  24, 1989. 

Authority:  Delegation  of  Authority  by  the 
Secretary  of  Housing  and  Urbaa 
Development,  effective  October  1, 1970;  36 
FR  3389.  February  23, 1971. 

Dated:  November  4, 1993. 

James  S.  Colgan, 

Manager,  Tulsa  Office. 

Frank  L.  Davis, 

Acting  Regional  Administrator — Regional 
Housing  Commissioaer,  Region  VI  (Fort 
Worth). 

IFR  Doc  93-29862  FiJed  12-7-93;  8:45  am) 

BUXING  CODE  4210-O1-M 


DEPARTMENT  OF  THE  INTERJOR 

Fish  and  Wiidiife  Service 

Availability  of  Draft  ftecovcfy  Ptan  for 
Marsitea  viUosa,  for  Review  and 
Commont 

AGENCY:  Fish  and  WUdiife  Service. 
Interior. 

ACTION:  Notice  of  document  availability. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  the 
availability  for  pubhc  review  of  a  draft 
recovery  plan  for  Marsilea  viUosa.  a 
Hawaiian  plant  Marsilea  viUosa  occurs 
on  the  island  of  O'ahu  and  Moloka'i, 
Hawaii. 

DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before 
February  7, 1994  to  receive 
consideration  by  the  Service. 

ADDRESSES:  Copies  of  the  draft  recovery 
plan  are  available  for  inspection,  by 
appointment,  during  normal  business 
hours,  at  the  following  location:  U.S. 
Fish  and  Wildlife  Service,  Pacific 
Islands  Office.  P.O.  Box  50167, 
Honolulu,  Hawaii  96850  (Building 
Address:  300  Ala  Moana  BoulevaM. 
room  6307,  Honolulu,  Hawaii  96813) 
(telephone  808-541-2749).  Requests  for 
copies  of  the  draft  recovery  plan  and 
written  comments  and  materials 
regarding  this  plan  should  be  addressed 
to  Robert  P.  Smith.  Field  Supervisor,  at 
the  above  Honolulu  address.  Comments 
and  materials  received  are  available 
upon  request  for  pubhc  inspection,  by 
appointment,  during  normal  business 
hours,  at  the  above  Honolulu  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Karen  W.  Rosa,  Fish  and  Wildlife 
Biologist,  at  the  Haooiulu  address  given 
above. 


SUPPLEMENTARY  INFORMATION: 
Backgroimd      \ 

Restoring  endangered  or  threatened 
animals  and  plants  to  the  point  where 
they  are  again  secure,  self-sustaining 
members  of  their  ecosystems  is  a 
primary  goal  of  the  Service's 
endangered  species  program.  To  help 
guide  the  recovery  effort,  the  Service  is 
working  to  prepare  recovery  plans  for 
most  of  the  listed  species  native  to  the 
United  States.  Recovery  plans  describe 
actions  considered  necessary  for 
conservation  of  the  species,  criteria  for 
recognizing  the  recovery  levels  for 
downlisting  or  delistyrg  them,  and 
initial  estimates  of  times  and  costs  to 
implement  the  recovery  measures 
needed. 

The  Endangered  Species  Act  of  1973. 
as  amended,  (Act)  (16  U.S.C.  1531  et 
seq.)  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act,  requires  that  a 
pubUc  notice  and  an  opportunity  for 
public  review  and  comment  be  provided 
during  recovery  plan  development.  The 
Service  will  consider  all  information 
presented  during  a  public  comment 
period  prior  to  approval  of  each  new  or 
revised  recovery  plan.  Substantive 
technical  comments  will  result  in 
changes  to  the  plans.  Substantive 
comments  regarding  recovery  plan 
implementation  may  not  necessarily 
result  in  changes  to  the  recovery  plans, 
but  will  be  forwarded  to  appropriate 
Federal  or  other  entities  so  that  they  can 
take  these  comments  into  account 
during  the  course  of  implementing 
recover^'  actions.  Individualized 
responses  to  comments  will  not  be 
provided. 

The  species  being  considered  in  this 
recovery  plan  is  Marsilea  villosa.  The 
areas  of  emphasis  for  recovery  actions 
for  this  species  are,  KoKo  Head  and 
Lualualei  on  O'ahu  and  Kamaka'ipo  on 
southwestern  Moloka'i  Recovery  efforts 
will  focus  on  securing  habitat  and 
managing  it  to  remove  threats  by 
competition  from  invasive  exotic  plant 
species,  small  population  sizes,  habitat 
degradation  by  off-road  vehicles,  and. 
possibly,  trampling  by  cattle.  Current 
populations  will  be  enhanced  and  new 
populations  will  be  established. 

PuUk  Cominents  Solicited 

The  Service  solicits  written  comments 
on  the  recovery  plan  described.  All 
comments  received  by  the  date  specified 
will  be  considered  prior  to  approval  of 
the  plan. 
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Authority 

The  authority  for  this  action  is  section 
4(0  of  the  Bhdangered  Species  Act,  16 
U.S.C.  1533(f). 

Dated:  November  24, 1993.  »- 

Marvin  L.  Plenert, 

Regional  Director.  U.S.  Fish  and  Wildlife 
Service,  Region  J. 
|FR  Doc.  93-29873  Filed  12-7-93;  845  am) 

BUUNG  COOC  431»-«5-M 


Bureau  of  Land  Management 
[10-030-04-4060-05:  IDK-30066] 

Intent  To  Prepare  Amendment  to  the 
Medicine  Lodge  Resource 
Management  Plan  (RMP)  - 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  Intent  to  Prepare 

Amendment  to  the  Medicine  Lodge 

Resource  Management  Plan  (RMP). 

SUMMARY:  The  following  described 
public  land  in  Jefferson  County,  Idaho, 
will  be  examined  for  possible  disposal 
by  direct  sale  under  sections  203  and 
209  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1713  and  1719. 

Boise  Meridian,  Idaho 

T.  6N.,R.  33E.. 
Sec.  14; 
Sec.  15,  EV2  and  SWVi, 

The  area  described  contains  1,120 
acres  in  Jefferson  County.  This  area  was 
formerly  part  of  a  Department  of  Energy 
(DOE)  withdrawal  for  the  Idaho 
National  Engineering  Laboratory.  The 
withdrawal  was  in  existence  prior  to 
development  of  the  Medicine  Lodge 
RMP  and  therefore  the  1,120  acres  was 
not  addressed  in  the  plan.  The  DOE 
recently  relinquished  this  acreage  to 
BLM  for  possible  siting  of  a  regional 
landfill.  The  amendment  is  being 
prepared  to  evaluate  a  land  tenure 
adjustment  and  insure  conformance  to 
the  existing  plan. 

An  environmental  assessment  will  be 
completed  for  this  action.  If  the  land  is 
found  suitable  for  disposal,  the  United 
States  would  offer  up  to  1,120  acres  for 
direct  sale  to  Jefferson  County  at  fair 
market  value.  The  public  is  invited  to 
pro\ide  scoping  comments  on  the  issues 
that  should  be  addressed  in  the 
planning  amendment  and 
environmental  assessment.  Planning 
criteria  which  will  be  used  to  prepare 
this  planning  amendment  can  be 
reviewed  at  the  Bureau  of  Land 
Management,  Idaho  Falls  District  Office, 
940  Lincoln  Road,  Idaho  Falls,  Idaho. 

For  a  period  of  30  days  from  the  date 
of  publication  of  this  notice,  interested 


parties  may  submit  comments  to  District 
Manager.  Bureau  of  Land  Management, 
940  Lincoln  Road,  Idaho  Falls.  Idaho 
83401.  (208)  524-7500. 

Dated:  November  29. 1993. 
Lloyd  H.  Ferguson. 

District  Manager. 

[FR  Doc.  93-29903  Filed  12-7-93;  8:45  am) 

MLUNQ  COOe  4310-QO-M 


INTERNATIONAL  TRADE 
COMMISSION 

pnvMtigation  No.  332-349] 

Effects  of  the  Arab  League  Boycott  of 
Israel  on  U.S.  Businesses 

AGENCY:  United  States  International 

Trade  Commission. 

ACTION:  Institution  of  investigation. 

scheduling  of  hearing,  and  request  for 

comments. 

SUMMARY:  Following  receipt  on 
November  8, 1993,  of  a  request  from  the 
United  States  Trade  Representative 
(USTR),  the  Commission  instituted 
investigation  No.  332-349,  Effects  of  the 
Arab  League  Boycott  of  Israel  on  U.S. 
Businesses,  under  section  332(g)  of  the 
Tariff  Act  of  1930. 
EFFECTIVE  DATE:  December  2, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Constance  A.  Hamilton  (202-205-3263). 
Trade  Reports  Division,  Office  of 
Economics,  U.S.  International  Trade 
Commission,  500  E  Street,  SW.. 
Washington.  DC  20436.  Hearing- 
impaired  individuals  can  obtain  further 
information  by  contacting  the 
Commission's  TDD  terminal  at  202- 
205-1810. 

background:  As  requested  by  the 
USTR.  the  Commission  will  provide  a 
report  analyzing  the  economic  costs  to 
U.S.  businesses  arising  from  the  Arab 
League  boycott  of  Israel.  These  costs, 
defined  in  the  USTR  request  as  reduced 
U.S.  exports  and  reduced  U.S.  profits, 
may  include  the  following: 

(a)  Lost  sales  and  business 
opportunities  in  Arab  League  countries 
and/or  Israel  arising  from  being 
blacklisted  or  from  seeking  to  avoid 
such  blacklisting; 

(b)  Increased  costs  of  sourcing  and 
transportation  resulting  from  the  boycott 
as  well  as  boycott  compliance  costs, 
including  legal  costs  and  direct  and 
indirect  costs  associated  with 
compliance  with  anti-boycott  laws; 

(cj  Distorted  or  foregone  investments 
in  either  the  Arab  or  Israeli  markets 
resulting  from  the  boycott  as  well  as 
investment  diverted  from  or  denied  to 
blacklisted  U.S.  businesses  due  to 
association  with  Israel. 


The  request  letter  notes  that  the 
Commission  may  need  to  undertake  an 
assessment  of  the  scope  of  the  boycott, 
the  degree  of  enforcement  on  a  country 
by  country  basis,  and  the  degree  of 
complie/)ce  with  the  boycott  by  U.S. 
businesses. 

As  requested  by  the  USTR,  the 
Commission  expects  to  submit  its  report 
to  the  USTR  in  November  1994. 

PUBLIC  HEARING:  A  public  hearing  in 
connection  with  the  investigation  will 
be  held  in  the  Commission  hearing 
room.  500  E  Street.  SW..  Washington, 
DC  20436,  beginning  at  9:30  a.m.  on 
March  17. 1994.  All  persons  have  the 
right  to  appear  by  counsel  or  in  person 
to  present  information  and  to  be  heard. 
Requests  to  appear  at  the  public  hearing 
should  be  filed  with  the  Secretary, 
United  States  International  Trade 
Commission,  500  E  Street.  SW.. 
Washington,  DC  20436  no  later  than 
noon,  March  9,  1994.  The  deadline  for 
filing  prehearing  briefs  (original  and  14 
copies)  is  March  9, 1994.  Posthearing 
briefs  are  due  on  March  31, 1994. 

WRITTEN  SUBMISSIONS:  In  addition  to  or 
in  lieu  nf  filing  prehearing  or 
posthearing  briefs,  interested  parties  are 
invited  to  submit  written  statements 
concerning  the  matters  to  be  addressed 
in  the  report.  Commercial  or  financial 
information  that  a  party  desires  the 
Commission  to  treat  as  confidential 
must  be  submitted  on  separate  sheets  of 
paper,  each  clearly  marked 
"Confidential  Business  Information"  at 
the  top.  All  submissions  requesting 
confidential  treatment  must  conform 
with  the  requirements  of  §201.6  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  201.6).  All  written 
submissions,  except  for  confidential 
business  information,  will  be  made 
available  for  inspection  by  interested 
persons  in  the  Office  of  the  Secretary  to 
the  Commission.  To  be  assured  of 
consideration  by  the  Commission, 
written  statements  relating  to  the 
Commission's  report  should  be 
submitted  at  the  earliest  practical  date 
and  should  be  received  no  later  than 
April  4. 1994.  All  submissions  should 
be  addressed  to  the  Secretary.  U.S. 
International  Trade  Commission.  500  E 
Street.  SW..  Washington.  DC  20436. 

By  order  of  the  Commission. 

Issued:  December  2, 1993. 
Donna  R.  Koehnke, 
Secretary. 

[FR  Doc.  93-29965  Filed  12-7-93;  8:45  am] 
SaUNQCOOE  Ti»o-oa-p 
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INTERSTATE  COMMERCE 
COMMISSION 

[DodMt  No.  AB-32  (Sub-No.  55X)] 

Boston  and  Maine  Corp.— 
Abandonment  Exemption — Berkshire 
County,  MA 

[Docket  No.  AB-355  (Sut)-No.  7X)] 

Springfield  Terminal  Railway  Co.— 
Discontinuance  of  Service 
Exemption— Berkshire  County,  MA 

Boston  and  Maine  Corporation  (BM) 
and  Springfield  Terminal  Railway 
Company  (ST)  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F— Exempt  Abandonments  and 
Discontinuances  to  abandon  and 
discontinue  service  over  1.00  mile  of 
railroad  knowm  as  the  Adams  Branch, 
from  milepost  13.00.  to  milepost  14.00 
all  in  Adams.  Berkshire  County.  MA. 
BM  seeks  authority  to  abandon  the  line, 
and  ST.  which  leases  the  line  from  BM. 
seeks  authority  to  discontinue  service 
over  the  line. 

BM  and  ST  certify  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  overhead  traffic  has 
been  rerouted  over  other  lines;  (3)  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  line  (or  by  a  State  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period;  and  (4)  the  requirements  at  49 
CFR  1105.7  (environmental  reports),  49 
CFR  1105.8  (historic  report).  49  CFR 

1105.11  (transmittal  letter).  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
government  agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  or  discontinuance 
shall  be  protected  under  Oregon  Short 
Line  R  Co. — Abandonment--Goshen. 
360  I.C.C.  91  (1979).  To  address  whether 
this  condition  adequately  protects 
affected  employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expressions  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  January 
5, 1994,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues,' 


formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2),2  and 
trail  use/rail  banking  statements  under 
49  CFR  1152.29  must  be  filed  by 
December  16. 1993.3  Petitions  to  reopen 
or  requests  for  public  use  conditions 
under  49  CFR  1152.28  must  be  filed  by 
December  27, 1993.  with:  Office  of  the 
Secretary.  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington,  DC  20423. 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
applicants'  representative:  Kevin  J. 
O'Connell.  Esq.,  Law  Department,  Iron 
Horse  Park,  North  Billerica,  MA  01862. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 
BM  and  ST  have  filed  an 
environmental  report  which  addresses 
the  effect,  if  any.  of  the  abandonment 
and  the  discontinuance  on  the 
environmental  or  historic  resources.  The 
Section  of  Energy  and  Environment 
(SEE)  will  issue  an  environmental 
assessment  (EA)  by  December  10. 1993. 
Interested  persons  may  obtain  a  copy  of 
the  EA  from  SEE  by  writing  to  it  (Room 
3219,  Interstate  Commerce  Commission, 
Washington,  DC  20423)  or  by  calling 
Elaine  Kaiser,  Chief  of  SEE,  at  (202) 
927-5449.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  December  1, 1993. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Sidney  L.  Strickland,  Jr., 
Secretaiy. 

[FR  Doc.  93-29920  Filed  12-7-93;  8:45  am] 
BILUNQ  CODE  r03S-01-P 


[Docket  No.  AB-167  (Sub-No.  1113X)] 

Consolidated  Rail  Corp.— 
Abandonment  Exemption— In 
Elizabeth,  Union  County,  NJ 

Consolidated  Rail  Corporation 
(Conrail)  has  filed  a  notice  of  exemption 
vmder  49  CFR  1152  Subpart  F— Exempt 


'  A  stay  will  be  routinely  issued  by  the 
Cummijsion  in  those  proceedings  where  an 
informed  decision  on  environmontal  issues 
(whether  raised  by  a  party  or  by  the  Commission's 
Section  of  Energy  and  Environment  in  its 


independent  investigation)  cannot  be  made  prior  to 
the  effective  date  of  the  notice  pf  exemption.  See 
Exemption  of  Out-of-Service  Rail  Lines,  5 1.C.C.2d 
377  (1989).  Any  entity  seeking  a  stay  involving 
environmental  concerns  is  encouraged  to  file  its 
request  as  soon  as  possible  in  order  to  permit  this 
Commission  to  review  and  act  on  the  request  before 
the  effective  date  of  this  exemption. 

'  See  Exempt,  of  Rail  Abandonment— Offers  of 
Finan.  Assist..  4  I.C.C.2d  164  (1987). 

'The  Commission  will  accept  a  late-filed  trail  use 
statement  as  long  as  it  retains  jurisdiction  to  do  so. 


Abandonments  (0  abandon  0.18±  miles 
of  rail  line,  known  as  the  Elizabeth 
Industrial  Track,  from  approximately 
milepost  11.46±.  a  point  100  feet  east  of 
Broad  Street,  to  approximately  milepost 
11.641.  a  point  100  feet  west  of  the 
Elizabeth  River." 

Conrail  has  certified  that:  (1)  No  local 
or  overhead  traffic  has  moved  over  the 
line  for  at  least  2  years;  (2)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  deoded  in  favor  of 
the  complainant  within  the  2-year 
period;  and  (3)  that  the  requirements  at 
49  CFR  1105.7  (service  of  environmental 
report  on  agencies);  49  CFR  1105.8 
(service  of  historic  report  on  State 
Historic  Preservation  Officer);  49  CFR 
1105.11  (transmittal  letter);  49  CFR 
'  1105.12  (newspaper  pubUcation);  and 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  affected  by  the  abandonment 
shall  be  protected  under  Oregon  Short 
Line  R.  Co. — Abandonment — Goshen, 
360  I.CC.  91  (1979).  To  address  whether 
this  condition  adequately  protects 
affected  employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  January 
7. 1994.  imless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues,^ 


•  On  November  18. 1993.  Conrail  supplemented 
the  record  to  advise  the  Commission  and  interested 
parties  that  The  Delaware  and  Hudson  Railway 
Company,  Inc.  (D4H)  maintains  overhead  trackage 
rights  over  the  line.  We  interpret  this  to  mean  that 
DftH  has  no  local  trackage  rights  on  the  line.  In 
Missouri  Pac.  R.  Co.— Aban.— Osage  &  Morris 
Count..  KS.  9  I.C.C.2d  1228  (19931.  the  Commission 
held  that  a  railroad  that  certifies  that  there  has  been 
no  local  traffic  on  the  line,  including  that  of  the 
railroad  with  trackage  rights,  can  use  the  exemption 
procedures  to  abandon  the  line  without  the  holder 
of  trackage  rights  receiving  discontinuance 
authority  subject  to  certain  conditions. 

Accordingly,  because  of  D&H's  existing  trackage 
rights.  Conrail  may  only  discontinue  service  at  this 
time.  The  effectiveness  of  this  notice  as  to  the 
abandonment  will  be  contingent  upon;  (1)  D&H 
obtaining  Commission  approval  or  exemption  to 
discontinue  its  trackage  rights;  and  (2)  Conrail 
informing  any  party  requesting  public  use  or  trail 
use  if  and  when  such  trackage  rights  are 
discontinued.  See  Id.  Requests  for  public  use  or 
trail  use  conditions  will  not  be  acted  upon  until 
D&H  has  relinquished  its  trackage  rights. 

'  A  stay  will  be  issued  routinely  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues 
(whether  raised  by  a  party  or  by  the  Commission's 

Continued 
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fonnal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2),3  and 
trail  use/raif  banking  requests  under  49 
CFR  1152.29*  must  be  filed  by 
December  20, 1993.  Petitions  to  reopen>^. 
or  requests  for  public  use  conditions 
under  49  CFR  1152.28  must  be  filed  by 
December  28. 1993.  with:  Office  of  the 
Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington,  DC  20423. 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
apphcant's  representative:  Robert  S. 
Natalini,  Associate  General  Counsel. 
Consolidated  Rail  Corporation,  Two 
Commerce  Square,  2001  Market  Street, 
P.O.  Box  41416,  Philadelphia,  PA 
19101-1416. 

If  the  notice  of  exemption  contains 
false  or  nusleading  information,  the 
exemption  is  void  ab  initio. 

Conrail  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any,  on  the 
environmental  and  historic  resources. 
The  Secti'ii  of  Energy  and  Environment 
(SEE)  will  issue  an  environmental 
assessment  (EA)  by  December  13, 1993. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEE  (Room  3219, 
Interstate  Commerce  Commission, 
Washington,  DC  20423)  or  by  calling 
Elaine  Kaiser.  Chief  of  SEE.  at  (202) 
927-6248.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA  is 
available  to  the  pubhc. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  December  3, 1993. 

By  the  Conunission,  David  M.  Konsdinik, 
Director,  Office  of  Proceedings. 
Sidney  L.  Strickland,  Jr., 
Secretary. 
[FR  Doc.  93-29966  Filed  12-7-93;  8:45  am] 
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Section  of  Energy  and  Environment  In  its 
independent  Investigation)  cannot  be  made  before 
the  effective  date  of  the  notice  of  exemption.  See 
Exemption  of  Out-of-Serrlce  Rail  Line*,  S  LCC2d 
377  (1989).  Any  entity  seeking  a  stay  on 
environmental  grounds  is  encouraged  to  file  its 
request  as  soon  as  possible  in  order  to  permit  this 
Commission  to  review  zad  act  on  the  request  before 
the  effective  date  of  this  exemption. 

>  See  Exempt,  of  Rail  Abandonment — Offers  of 
Finan.  Assist..  4  l.C.C.2d  164  (1987). 

'  The  Commission  will  accept  a  late-filed  trail  use 
request  as  long  as  it  retains  jurisdiction  to  do  so. 


[Dodwt  AB-290  (Sub-No.  136X)] 

Durham  and  South  Carolina  Railroad 
Co.— Abandonment  Exemption—  in 
Durham  County,  NC 

Durham  and  South  Carolina  Railroad 
Company  (DSC)  has  filed  a  notice  of 
exemption  under  49  CFR  1152  subpart 
F — Exempt  Abandonments  to  abandon 
its  4.3-mile  line  of  railroad  between 
milepost  DD-33,7  at  South  Durham  and 
milepost  DD-38.0  at  D*S  Junction,  in 
Diuham  Coimty,  N.C. 

DSC  has  certified  that:  (1)  No  traffic 
has  originated,  terminated,  or  moved 
overhead  on  the  line  for  at  least  2  years; 
(2)  no  formal  complaint  filed  by  a  user 
of  rail  service  on  tne  line  (or  by  a  State 
or  local  government  entity  acting  on 
behalf  of  such  user)  regarding  cessation 
of  service  over  the  line  either  is  pending 
with  the  Commission  or  with  any  U,S. 
District  Court  or  has  been  decided  in 
favor  of  the  complainant  within  the  2- 
year  period;  and  (3)  the  requirements  at 
49  CFR  1105.7  (environmental  reports), 
49  CFR  1105.8  (historic  report).  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  abandonment  shall  be 
protected  under  Oregon  Short  Line  R. 
Co. — Abandonment — Goshen,  360  I.CC. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  January 
7, 1994,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues,' 
fonnal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2).2  and 
trail  use/rail  banking  requests  under  49 
CFR  1152.29  3  must  be  filed  by 
December  20, 1993.  Petitions  to  reopen 


>  A  stay  will  be  routinely  issued  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues 
(whether  raised  by  a  piarty  or  by  the  Commission's 
Section  of  Energy  and  Environment  in  its 
independent  investigation]  cannot  be  made  prior  to 
the  effective  date  of  the  notice  of  exemption.  See 
Exemption  of  Out-of-Service  Rail  Lines,  S  LCC2d 
377  (1989).  Any  entity  seeking  a  stay  involving 
environmental  concerns  is  encouraged  to  file  its 
request  as  soon  as  possible  in  order  to  permit  this 
Commission  to  review  and  act  on  the  request  before 
the  effective  date  of  this  exemption. 

>  See  Exempt,  of  Rail  Abandonment—  Offers  of 
Finan.  Assist..  4  l.C.C2d  164  (1987). 

>  The  Commission  will  accept  a  late-filed  trail  use 
statement  as  long  as  it  retains  jurisdiction  to  do  so. 


or  requests  for  public  use  conditions 
under  49  CFR  1152.28  must  be  filed  by 
December  28. 1993,  with:  Office  of  the 
Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washiflgtoti,  DC  20423 .•• 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  James  R. 
Paschall,  Norfolk  Southern  Corporation, 
Three  Commercial  Place,  Norfolk,  VA 
23510. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any,  on  the 
environment  and  historic  resources.  The 
Section  of  Energy  and  Environment 
(SEE)  will  issue  an  environmental 
assessment  (EA)  by  December  13, 1993. 
Interested  persons  may  obtain  a  copy  of 
the  EA  fi-om  SEE  by  writing  to  it  (room 
3219,  Interstate  Commerce  Commission, 
Washington,  DC  20423)  or  by  calling 
Elaine  Kaiser,  Chief  of  SEE.  at  (202) 
927-6248.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  December  2, 1993. 

By  the  Commission,  David  M.  Konsdmik, 
Director,  Office  of  Proceedings. 
Sidney  L.  Strickland,  Jr., 
Secretary. 

[FR  Doc.  93-29921  Filed  12-7-93;  8;45  am) 
BILUNQ  CODE  703»-01-# 


[Ex  Parte  No.  290  (Sub-No.  4)] 

Railroad  Cost  Recovery  Procedures — 
Productivity  Adjustment 

agency:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  decision. 

SUMMARY:  The  Commission  intends  to 
incorporate  its  estimate  of  railrtjad 
productivity  change  for  1990, 1991  and 
1992,  along  with  previously  calculated 
data,  into  a  1988-1992  (5-year)  average. 
The  Commission  will  apply  that  5-year 
average  starting  with  the  first  quarter 
1994  Rail  Cost  Adjustment  Factor 


*  Under  the  Commission's  regulations  at  49  CFR 
1152.50(d)(3),  this  exemption  notice  should  have 
been  published  by  December  S.  1993.  Because  of  a 
power  failure  induced  by  flooding,  the  Commission 
was  closed  on  November  29  and  30, 1993,  and  was 
unable  to  arrange  for  publication  of  the  notice 
before  Decembe^  5.  The  appellate  procedure  has 
been  adjusted  accordingly. 
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(RCAF).  Estimated  average  productivity 
growth  is  1.056  (5.6%)  for  1990.  0.912 
(a  negative  8.8%)  for  1991  and  1.190 
(19.0%)  for  1992.  Estimated  annual 
productivity  for  the  5-year  1988-1992- 
period  is  1.050  (5.0%  per  year).  Now 
that  the  productivity  computation 
method  is  settled,  the  Commission  sees 
no  need  to  publish  calculations  in 
advance  in  a  separate  decision.  Rather, 
the  productivity  calculation  will  be 
published  in  the  first  quarter  decision  in 
Ex  Piarte  No.  290  (Sub-No.  5). 

DATES:  Comments  are  due  December  23 
1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  J.  Selzer  (202)  927-6181,  or 
Robert  C.  Hasek  (202)  927-6239.  [TDD 
for  hearing  impaired  (202)  927-5721.) 
SUPPLEMENTARY  INFORMATION:  The  Rail 
Cost  Adjustment  Factor  is  a  quarterly 
index  that  measures  changes  in  railroad 
expenses.  A  productivity  adjustment  is 
used  to  adjust  the  quarterly  Rail  Cost 
Adjustment  Factor  for  productivity 
improvements. 

Pursuant  to  5  U.S.C.  605(b),  we 
conclude  that  our  action  in  this 
proceeding  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Additional  information  is  contained 
in  the  Commission's  decision.  To 
purchase  a  copy  of  the  full  decision 
write  to,  call  or  pick  up  in  person  from: 
Dynamic  Concepts,  Inc.,  Room  2229, 
Interstate  Commerce  Commission 
Building,  Washington.  DC  20423.  or 
telephone  (202)  289-4357/4359. 
[Assistance  for  the  hearing  impaired  is 
available  through  TDD  Services  at  (202) 
927-5721.) 

Decided:  November  23, 1993. 

By  the  Coirunission,  Chairman  McDonald. 
Vice  Chairman  Simmons,  Commissioners 
Phillips.  Philbin,  and  Walden. 
Sidney  L.  Strickland,  Jr., 
Secretary. 
[FR  Doc.  93-29919  Filed  12-7-93;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Commission  on  the  Future  of  Worker- 
Management  Relations;  Notice  of 
Regional  Hearing  by  Working  Party 

AGENCY:  Office  of  the  Secretary,  Labor. 
ACTION:  Notice  of  public  hearing. 

The  Commission  on  the  Future  of 
Worker-Management  Relations  has 
scheduled  a  regional  hearing  in  Boston, 
Massachusetts  on  Wednesday,  January 
5, 1994  from  9  a.m.  to  1  p.m.  before  a 


working  party  of  Commission  members 
to  hear  the  views  of  interested 
organizations  and  individuals  on  issues 
before  the  Commission.  The  session  will 
be  held  at  Gardner  Auditorium,  State 
House,  Boston. 

If  a  representative  of  an  organization 
or  an  individual  wishes  to  be  heard,  a 
request  in  writing  should  be  sent  to  John 
T.  Dunlop,  Chairman,  Commission  on 
the  Future  of  Worker-Management 
Relations,  208  Littauer  Center,  Harvard 
University  ,  Cambridge,  Massachusetts 
02138.  (Telephone  617-495-4157;  Fax 
617-495-7730).  This  request  should 
indicate  the  general  subject  matter  and 
nature  of  the  testimony  and  should  be 
submitted  no  later  than  December  20, 
1993.  If  there  is  insufficient  time  to  hear 
all  requests,  the  Commission  will 
receive  written  statements.  A  transcript 
of  the  testimony  will  be  made  for  all 
Commission  members  and  for  the  public 
record.  The  Commission  will  advise  the 
individuals  or  representatives  of 
organizations  whether  the  schedule  will 
accommodate  their  presentation  and  the 
length  of  time  allocated.  The  mission 
statement  of  the  Commission  and  a 
memorandum  prepared  for  regional 
hearings  defining  in  more  detail  issues 
of  interest  to  the  Commission  is 
available  on  request. 
PUBUC  PARTICIPATION:  The  regional 
hearing  will  be  open  to  the  public  and 
in  session  from  9  a.m.  to  1  p.m.  Seating 
will  be  available  on  a  first-come,  first- 
served  basis.  Handicapped  individuals 
wishing  to  attend  should  contact  the 
Commission  to  obtain  appropriate 
accommodations. 

FOR  FURTHER  INFORMATION,  CONTACT: 
June  M.  Robinson  (Telephone  202-219- 
9148;  Fax  202-219-9167 . 

Signed  at  Wasiiington.  DC,  this  2nd  day  of 
December,.  1993. 
June  M.  Robinson, 
Designated  Federal  Official  for  the 
Commission  on  the  Future  Worker- 
Management  Relations. 

[FR  Doc.  93-29890  Filed  12-7-93:  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordkeeping  Requirements  Office  of 
Management  and  Budget  (0MB) 
Review 

AGENCY:  U.S.  Nuclear  Regulatory 
Commission  (NRC).. 
ACTION:  Notice  of  the  0MB  review  of 
information  collection. 

SUMMARY:  The  NRC  has  recently 
submitted  to  the  0MB  for  review  the 


following  proposal  for  the  collection  of 
information  undW  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35). 

1.  Type  of  submission,  new,  revision 
or  extension;  Revision. 

2.  The  title  of  the  information 
collection:  Final  Rule,  10  CFR  Part  26. 
"Modification  to  Fitness-For-Duty 
Program  Requirements." 

3.  The  form  number  if  applicable:  Not 
applicable. 

4.  How  often  the  collection  is 
required:  On  occasion. 

5.  Who  will  be  required  to  report: 
Nuclear  power  plant  licensees  and 
licensees  who  are  authprized  to  possess, 
use.  or  transport  formola  quantifies  of 
strategic  special  nuclear  materia! 

6.  An  estimate  of  the  number  of 
reports  annually:  A  reduction  of  76,000 
drug  tests  and  associated  records. 

7.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement:  16,467  hours  of  burden 

•reduction  (an  average  of  223  hours  of 
burden  reduction  per  site). 

8.  An  indication  of  whether  section 
3504(h),  Public  Law  96-511  applies: 
Applicable. 

9.  Abstract:  10  CFR  part  26  of  NRC's 
regulations,  "Fitness-for-Duty 
Programs."  requires  licensees 
authorized  to  construct  or  operate  a 
nuclear  power  reactor  and  licensees 
authorized  to  possess,  use.  or  transport 
formula  quantities  of  strategic  special 
nuclear  material  (SSNM)  to  implement 
fitness-for-duty  programs  to  assure  that 
personnel  are  not  under  the  influence  of 
any  substance  or  mentally  or  physically 
impaired,  to  retain  certain  records 
associated  with  the  management  of 
these  programs,  and  to  provide  reports 
concerning  significant  events.  An 
amendment  to  this  regulation  permits 
licensees  to  reduce  the  random  testing 
rate  of  their  employees  and  contractor 
and  vendor  employees  for  drugs  and 
alcohol  to  50  percent.  The  requirements 
of  part  26  are  mandatory  for  the  affected 
licensees. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  Public  Document  Room,  2120  L 
Street,  NVy.  (Lower  Level).  Washington. 
DC  20555. 

Comments  and  questions  should  be 
directed  to  the  0MB  reviewer:  Tim 
Hunt,  Office  of  Information  and 
Regulatory  Affairs  (3150-0146),  NEOB- 
3019,  Office  of  Management  and  Budget, 
Washington,  DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3084. 

Tne  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton,  (301)  492-8132. 

Dated  at  Bethesda,  Maryland,  this  30th  day 
of  November,  1993. 
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For  the  Nuclear  Regulatory  Commission. 
G«raUF.CraiiiiBnl. 

Designated  Senior  Official  for  Infonnation 
Resources  Management 
IFR  Doc  93-29925  Filed  12-7-93;  8:45  am] 
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Draft  Regulatory  QukJe;  Isauance, 
Availability 

The  Nuclear  Regulatory  Commission 
has  issued  for  public  comment  a  draft  of 
a  new  guide  planned  for  its  Regulatory 
Guide  Series.  This  series  has  been 
developed  to  describe  and  make 
available  to  the  public  such  information 
as  methods  acceptable  to  the  NRC  staff 
for  implementing  specific  parts  of  the 
Commission's  regulations,  techniques 
used  by  the  staff  in  evaluating  specific 
problems  or  postulated  accidents,  and 
data  needed  by  the  staff  in  its  review  of 
applications  for  permits  and  licenses. 

The  draft  guide  is  temporarily 
identified  as  DG-5006,  "Protection 
Against  Malevolent  Use  of  Vehicles  at 
Nuclear  Power  Plants."  and  is  intended 
for  Division  5.  "Materials  and  Plant 
Protection."  DG-5006  is  being 
developed  to  provide  guidance 
acceptable  to  the  NRC  staff  on 
protecting  nuclear  power  plants  against 
the  malevolent  use  of  vehicles  at 
nuclear  power  plant  sites. 

This  anh  guide  is  being  issued  to 
involve  the  public  in  the  early  stages  of 
the  development  of  a  regulatory  position 
in  this  area.  The  draft  guide  has  not 
received  complete  staff  review  and  does 
not  represent  an  official  NRC  staff 
position. 

Public  comments  are  being  solicited 
on  the  guide.  Comments  should  be 
accompanif-d  by  supporting  data. 
Written  comments  may  be  submitted  to 
the  Rules  Reviaw  and  Dfiacdvm  Branch, 
Division  of  Freedom  of  Infonnation  and 
Publicati<HU  Serricas,  Office  of 
AdministratioBu  VS.  Nuclear  Regulatory 
CommiMion.  Washington.  DC  20555. 
Copias  of  ooounents  received  may  be 
examined  at  the  NRC  Public  Document 
Room.  2120  L  Street  NW.,  Washington, 
DC  Comments  will  be  most  helpful  if 
received  by  January  3, 1994. 

Althougn  a  time  limit  is  given  for 
comments  on  this  draft  guide, 
comments  and  suggestions  in 
connection  with  items  for  inclusion  in 
guides  currently  being  developed  or 
improvements  in  all  published  guides 
are  encouraged  at  any  time. 

Regulatory  guides  are  available  for 
inspection  at  tihe  Commission's  Public 
Document  Room,  2120  L  Street  NW.. 
Washington,  DC.  Requests  for  single 
copies  of  diaft  guides  (which  may  be 
reproduced)  or  for  placemoit  on  an 


automatic  distribution  list  for  single 
copies  of  future  draft  guides  in  specific 
divisions  should  be  made  in  writing  to 
the  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Attention:  Distribution  and  Mail 
Services  Section.  Telephone  requests 
cannot  be  accommodated.  Regulatory 
guides  are  not  copyrighted,  and 
Commission  approval  is  not  required  to 
reproduce  them. 

(5  U.S.C  552(a)) 

Dated  at  Rockville.  Maryland,  this  24th  day 
of  November  1993. 

For  the  Nuclear  Regulatory  Commission. 
Lloyd  J.  DomieUy, 
Director,  Financial  Management, 
Procurement  and  Administration  Staff,  Office 
of  Nuclear  Regulatory  Research. 
[FR  Doc  93-29924  Filed  12-7-93;  8:45  am] 
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Biweekly  Notice 

Applications  and  Amendments  to 
Facility  Operating  Licenses  Involving 
No  Significant  Hazards  Considerations 

I.  Background 

Pursuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  signiHcant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

'This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  firom  November 
15, 1993,  through  November  26, 1993. 
The  last  biweekly  notice  was  published 
on  November  24, 1993  (58  FR  62149). 

Notice  of  consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 


proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated:  or  (2) 
create  the  possibility  of  a  new  or 
different^^und  of  accident  fiom  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  tlie  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infi^uently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  and  should  dte 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  P-223,  Phillips  Building,  7920 
Norfolk  Avenue.  Bethesda,  Maryland 
from  7:30  a.m.  to  4:15  p.m.  Federal 
workdays.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW.. 
Washington.  DC  20555.  The  filing  of 
requests  for  a  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  January  7. 1994.  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  faciUty  operating  license  and 
any  person  whose  interest  may  be 
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affw:ted  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be  ' 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
cunsuh  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW.. 
Washington,  DC  20555  and  at  the  local 
public  document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  die  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensang  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene-shall  set 
forth  With  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 


bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  comention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fiilly  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 
If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  IX  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW..  Washington  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  .tt  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  "Western  Union  at  1-(800)  248- 
5100  (in  Missouri  l-(800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 


N1023  and  tiie  following  message 
addressed  to  (Proiect  Director): 

petitioner's  nameAnd  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  the  attorney  for  the  licensee. 

Nontimely  filings  of  pietitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Lic^sing  Board  that 
the  petition  and/or  reqiiest  ^uld  be 
granted  based  upon  a  balancing  of 
factors  specifiecl  in  10  CFR 
2.714(aHl}(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW.. 
Washington,  DC  20555,  and  at  the  local 
public  document  room  for  the  particular 
facility  involved. 

Baltimore  Gas  and  Electric  Company, 
Docket  Nos.  50-317  and  50-318,  Calvert 
Clifijs  Nuclear  Power  Plant,  Unit  Nos.  1 
and  2,  Calvert  County,  Maryland 

Date  of  amendments  request: 
November  2, 1993 

Description  of  amendments  request 
The  proposed  amendments  would 
revise  the  Calvert  Cliffs  Nuclear  Power 
Plant,  Units  1  and  2,  Technical 
Specifications  (TSs)  regarding 
surveillance  requirements  associated 
with  the  emergency  diesel  generators 
(EDGs).  The  EDGs  are  used  to  provide 
electrical  power  for  the  ojaeration  of 
Engineered  Safety  Features  (ESF)  and 
safe  shutdown  equipment  for  events 
involving  a  loss  of  offsite  power.  Should 
a  loss  of  power  be  sensed  on  one  of  the 
4160  volt  ESF  busses,  the  EDGs  will 
automatically  start  and  power 
equipment  needed  to  safely  shut  the 
Unit  down.  If  an  accident  condition  is 
present,  the  EDG  wiil  start,  but  will  only 
supply  power  to  the  ESF  busses  if  offsite 
power  is  lost. 

Specifically,  the  requested  changes 
are: 

1.  TS  4.8.1.1. 2.d  -  This  change  to  the 
TSs  extends  the  interval  from  18  months 
to  the  current  refueling  interval  of  24 
months  for  the  surveillances  listed 
under  4. 8.1. 1.2. d.  The  provisions  of 
Specification  4.0.2  would  continue  to 
apply  to  this  specification. 

2.  TS  4.8.1. 1.2.a.4  -  This  change 
removes  the  requirement  to  verify  a 
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specific  EDG  speed  of  900  revolutions 
per  minute  (rpm).  The  requirement  to 
verify  the  foequeiicy  assures  that  the 
proper  speed  is  achieved. 

3.  TS  4.8.1.2  -  This  change  adds  the 
EDG  surveillances  dealing  with 
sequencer  testing  to  the  list  of 
surveillances  that  can  be  exempted  in 
Modes  5  and  6. 

4.  TS  4.8.1.1.2.d.5  -  This  change 
eliminates  the  specific  numerical 
reference  of  2700  kW  associated  with 
the  2000  hour  rating  of  an  EDG  being 

5.  TS  4^.1.1.2.c  and  4.8.1.1. 2.d.3.b  - 
This  change  will  allow  the  EDGs  to  be 
pre-lubricated  prior  to  being  started 
which  is  in  accordance  with  vendor 
recommendations. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Would  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  Calvert  Qiffe  Emergency  Diesel 
Generators  (EDGs)  are  used  to  provide 
electrical  power  for  the  operation  of 
Engineered  Safety  Features  (ESF)  and  safe 
shutdown  equipment  for  events  involving  a 
loss  of  offsite  {xjwer.  Should  a  loss  of  power 
be  sensed  on  one  of  the  4160  volt  ESF  busses, 
the  EDGs  will  automatically  start  and  power 
equipment  needed  to  safely  shut  the  Unit 
down.  If  an  accident  condition  is  present,  the 
EDG  will  start,  but  will  only  supply  power 
to  the  ESF  busses  if  offsite  power  is  lost. 

The  proposed  changes  will  modify  several 
Technical  Specification  Surveillances 
associated  with  testing  of  the  EDGs. 

Technical  Specification  4.8.1. 1.2.d  verifies 
the  overall  condition  of  the  EDG  is 
acceptable.  A  major  maintenance  inspection 
and  several  tests  involving  starting  and 
loading  the  EDG  are  performed  every  18 
months  (old  refueling  interval)  in  accordance 
with  the  s\irveillance.  An  evaluation  was 
conducted  to  determine  if  the  siuveillance 
interval  could  be  extended  from  18  months 
to  24  months  (current  refueling  interval).  The 
evaluation  concluded  there  were  no 
problems  attributed  to  time  dependence. 
Extending  the  interval  to  24  months  will 
eliminate  the  need  for  a  special  outage  after 
18  months,  thus  eliminating  the  possibility  of 
encountering  plant  transients  associated  with 
a  plant  shutdown  and  startup.  Extending  the 
surveillance  interval  to  24  months  will  not 
significantly  increase  the  probability  of  the 
EDG  failing  to  operate  as  assumed  in 
previously  evaluated  accidents. 

Additionally  the  EDGs  are  not  initiators  to 
any  previously  evaluated  accident.  Therefore, 
extending  the  surveillance  interval  will  not 
increase  the  consequences  of  an  accident 
previously  identified. 

Two  of  the  requested  surveillance  changes 
remove  specific  values  and  do  not  alter  the 
intent  of  the  surveillances.  Technical 


Specification  4.8.1. 1.2.a.4  verifies  the  EDG 
reaches  900  ipm  rated  speed  after  being 
started.  Speed  and  frequency  are  directly 
related  and  the  critical  parameters  that 
should  be  monitored  closely  are  frequency 
and  voltage.  Removal  of  the  specific  value  for 
speed  will  have  no  effect  on  surveillance 
results.  Technical  Specification  4.8.1. 1.2.d.5 
verifies  the  auto-connected  accident  loads 
powered  by  the  EDG  do  not  exceed  the  EDGs' 
2000  hour  capacity  rating.  Modifications  to 
increase  the  EDGs'  capacity  will  be 
performed  in  future  outages.  To  reflect  this 
capacity  change,  the  current  value  of  2700 
kW  listed  in  the  Technical  Specification 
should  be  removed.  The  actual  surveillance 
steps  and  intent  will  remain  unchanged. 
Therefore,  these  changes  would  have  no 
effect  on  the  probability  or  consequences  of 
an  accident  previously  evaluated. 

The  Technical  Specifications  require  two 
EDGs  to  be  operable  in  Modes  1-4,  and  one 
EDG  in  Modes  5  and  6.  The  EDG 
surveillances  performed  in  Modes  5  and  6  are 
identical  to  those  performed  in  Modes  1-4, 
yet  plant  conditions  are  quite  different.  The 
instrumentation  that  detects  a  loss  of  voltage 
on  the  4160  volt  busses  is  not  required  in 
Modes  5  and  6  and  much  of  the  ESF 
equipment  is  not  required  to  be  operable.  The 
proposed  change  would  modify  Technical 
Specification  4.8.1.2  to  reflect  the  status  of 
plant  conditions  and  equipment  when  the 
unit  is  shutdown.  The  EDG  loss-of-coolant 
incident  sequencer  which  is  designed  to  load 
ESF  and  equipment  needed  to  safely 
shutdown  the  plant  do  not  need  to  be  tested 
when  the  unit  is  already  shutdown.  The 
imdervoltage  instrumentation  signals 
required  to  initiate  sequencer  action  are  not 
credited  in  the  Updated  Final  Safety  Analysis 
Report  (UFSAR)  for  events  which  occur 
during  shutdown  modes.  Therefore, 
eliminating  sequencer  testing  for  operability 
in  the  shutdown  modes  will  have  no  effect 
on  the  probability  or  consequences  of 
accidents  previously  evaluated. 

Emergency  Diesel  Generator  reliability  and 
availability  will  be  maintained  If  wear  and 
stress  are  reduced  when  the  EDGs  are  started. 
Proper  warm-up  and  pre-lubrication 
techniques,  as  recommended  by  the  vendor, 
will  help  minimize  the  potential  for 
degradation.  Reliable  EDG  starts  due  to  actual 
losses  of  power  on  4160  volt  busses  prove 
their  capability  to  perform  their  required 
safety  function. 

Therefore,  the  above  proposed  changes  do 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Would  not  create  the  possibility  of  a  new 
or  different  type  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  changes  do  not  represent  a 
significant  change  in  the  configuration  or 
operation  of  the  plant. 

These  changes  represent  clarifications  and 
improvements  to  the  Technical  Specification 
surveillances  only  and  do  not  affect 
assumptions  associated  with  the  EDGs  in  the 
UFSAR.  The  changes  will  modify 
surveillance  requirements  such  as  the 
verification  of  a  specific  value  (900  rpm, 
2700  kW)  and  frequency  of  the  surveillance 
(18  to  24  months,  Modes  5  and  6  testing).  The 


changes  will  not  alter  the  intent  or  method 
in  which  the  surveillance  is  conducted. 

Allowing  pre-lubrication  for  planned  fast 
starts  does  change  the  current  test  method, 
but  will  help  maintain  EDG  reliability. 

Therefore,  the  proposed  changes  do  not 
create  tii*  possibility  of  a  new  or  different 
type  of  accident  from  any  accident 
previously  evaluated. 

3.  Would  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  proposed  changes  do  not  affect  the 
margin  of  safety  credited  to  the  EDG 
function.  The  EDG  will  continue  to  provide 
power  to  ESF  and  safe  shutdown  components 
as  stated  in  the  UFSAR.  The  availability  of 
the  EDGs  will  not  be  reduced  by  these 
changes  and  the  intent  of  the  surveillances 
will  be  preserved. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendments  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Calvert  County  Library,  Prince 
Frederick,  Maryland  20678. 

Attorney  for  licensee:  Jay  E.  Silbert, 
Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 
NRC  Project  Director:  Robert  A.  Capra 

Baltimore  Gas  and  Electric  Company, 
Docket  Nos.  50-317  and  50-318,  Calvert 
CliSs  Nuclear  Power  Plant,  Unit  Nos.  1 
and  2,  Calvert  County,  Maryland 

Date  of  amendments  request: 
November  3, 1993 

Description  of  amendments  request: 
The  proposed  amendments  would 
revise  the  Calvert  Cliffs  Nuclear  Power 
Plant,  Units  1  and  2.  Technical 
Specifications  (TSs)  by  modifying  the 
surveillance  requirements  to  reflect  the 
removal  of  the  auto-closure  interlock 
(AC!)  function  fi-om  the  shutdown 
cooling  (SDC)  system.  The  SDC  system 
is  used  to  achieve  and  maintain  the 
reactor  coolant  system  (RCS)  in  cold 
shutdown  by  removing  decay  heat  from 
the  reactor  core  following  shutdown  of 
the  reactor.  The  AQ  is  designed  to 
provide  a  close  signal  to  the  SDC  system 
suction  isolation  valves  when  the  RCS 
pressure  exceeds  a  predetermined 
pressure  setpoint.  A  generic  evaluation 
demonstrated  that  removing  the  ACI 
function  and  replacing  it  with  a  valve 
position  alarm  will  reduce  the  number 
of  spurious  closures  of  the  SDC  system 
suction  isolation  valves  which  in  tmn 
will  increase  the  system  availability  and 
result  in  an  overall  decrease  in 
shutdown  risk.  The  generic  evaluation 
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was  supplemented  by  a  pJant  specific 
evaluation  for  the  Calvert  Cliffs  facility 
which  provided  the  same  results. 

The  proposed  amendments  also  revise 
the  setpoint  for  the  open  permissive 
interlock  (OPI)  which  is  designed  to 
prevent  opening  of  the  SDC  system 
suction  isolation  valves  when  the  RCS 
pressure  is  above  the  setpoint.  The 
proposed  setpoint  is  based  on  the 
pressurizer  pressure  at  the  instrument 
tap  and  accounts  for  instrument 
uncertainties. 

Specifically.  TS  3/4.5. e.l  is  changed 
to  require  verification  that  the  OPI 
prevents  the  SDC  system  suction  valves 
from  being  opened  when  the  RCS 
pressure  is  greater  than  or  equal  to  309 
psia.  Tlie  requirement  to  verify  the 
automatic  isolation  (the  AQ  function)  is 
deleted.  The  TS  Bases  Section  B  3/4  5.2 
is  changed  to  reflect  the  proposed 
changes  discussed  above. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Would  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  Calvert  Cliffs  Shutdown  Cooling  (SDC) 
System  is  used  to  achieve  and  maintain  the 
Reactor  Coolant  System  (RCS)  in  cold 
shutdown  condition  by  removing  the  decay 
heat  from  the  reactor  core  following  plant 
shutdown.  The  Auto-Closure  Interlock  (ACI) 
is  designed  to  provide  a  close  signal  to  the 
SDC  System  suction  isolation  valves  when 
the  RCS  pressure  exceeds  the  piredeterniined 
pressure  setpoint.  This  proposed  change 
would  modify  Technical  Specification 
Surveillance  Requirement  4. 5. 2. e.l  to  reflect 
removal  of  the  ACI  function.  The  Open 
Permissive  Interlock  (OPI),  which  is  designed 
to  prevent  opening  of  the  SDC  System 
suction  isolation  valves  when  RCS  pressure 
is  above  the  pressure  setpoint,  would  remain. 
The  removal  of  ACI  was  evaluated 
generically  in  the  report  CE  NSPD-550  in 
terms  of  the  availability  of  the  SDC  System. 
This  generic  evaluation  has  been 
supplemented  by  a  plant-specific  evaluation 
for  Calvert  Qiffs.  The  evaluation 
demonstrated  that  removing  AQ  and 
replacing  it  with  a  valve  position  alarm  will 
reduce  the  number  of  spurious  closures  of 
the  SDC  System  suction  isolation -valves  and 
thus  increase  the  availability  of  the  SDC 
System,  resulting  in  a  corresponding 
decrease  in  shutdown  risk.  Revising  &e  OPI 
action  from  300  peia  to  309  paia  is  a  result 
of  establishing  a  clear  basis  for  this  value. 
Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Would  not  create  the  possibility  of  a  new 
or  difiennt  type  of  accident  from  any 
accident  previously  evaluated. 


The  report  CE  NSPD-550  also  evaluated  the 
removal  of  the  SDC  System  AQ  in  terms  of 
the  frequency  of  an  inter-system  Loss  of 
Coolant  Accident  (ISLOCA)  and  the  effect  on 
overpressuie  transients.  The  plant-specific 
evaluation  for  Calvert  Cli&  showed  a 
negligible  change  in  the  calculated 
probability  of  an  ISLOCA  event  associated 
with  AQ  removal.  The  proposed  change  to 
remove  the  ACI  surveillance  requirement  and 
the  setpoint  change  will  not  alter  the  effect 
of  an  overpressure  transient  at  cold 
shutdown  conditions.  The  ACI  was  intended 
to  ensure  that  the  SDC  System  is  properly 
isolated  from  RCS  pressure  during  start-up 
operations.  The  ACI  function  does  not 
protect  against  a  malfunction  of  the  valve 
which  results  in  its  failure  to  close.  The  valve 
position  alarm -will  warn  the  operetor  of  a 
failure  to  manually  close  the  valve  as  well  as 
a  valve  malfunction.  While  it  is  true  that  the 
AG  initiates  an  auto-closure  of  the  SDC 
System  suction  isolation  valves  on  high  RCS 
pressure,  overpressure  protection  of  the  SDC 
System  is  provided  by  the  SDC  System  relief 
valve  and  administrative  controls,  and  not  l)y 
the  slow-acting  suction  isolation  valves  that 
isolate  the  SDC  System  from  the  RCS.  The 
possibility  of  a  loss  of  SDC  System  is  reduced 
by  the  proposed  change  because  the  potential 
of  the  SDC  System  suction  isolation  valves 
being  closed  t>y  a  spurious  signal  will  be 
eliminated.  No  other  failures  are  introduced 
by  removing  AQ.  (Also,  revising  the  OPI 
action  does  not  introduce  a  new  or  different 
type  of  accident.]  Therefore,  the  proposed 
change  does  not  create  the  possibility  of  a 
new  or  different  type  of  accident  from  any 
accident  previously  evaluated. 

3.  Would  not  involve  a  significant 
reduction  in  a  margin  of  seiety. 

The  ACI  function  is  not  credited  in  a 
margin  of  safety  for  any  accident  previously 
evaluated  and  is  not  discussed  in  the  basis 
for  Technical  Specification  3/4.5.2.  The  AQ 
function  is  intended  to  provide  a  backup  to 
the  operator  action  of  closing  the  SDC  System 
suction  isolation  valves  during  plant 
pressurization.  The  evaluation  of  CE  NSPD- 
550  and  the  Calvert  Cliffs  plant -specific 
evaluation  indicates  that  the  ava  liability  of 
the  SDC  System  is  increased  with  removal  of 
AQ.  In  place  of  AQ,  the  installation  of  new 
visual  and  audible  alarms  in  the  control 
room,  along  with  procedural  changes  and 
operator  training,  will  reduce  shutdown  risk 
for  the  plant  by  eliminating  the  possibility  of 
a  spurious  signal  closing  the  SDC  System 
suction  isolation  valves  during  shutdown 
cooling  operation.  Revising  the  OPI  action 
limit  is  a  result  of  establishing  a  clear  basis 
for  this  value.  Therefore,  the  proposed 
change  does  not  involve  a  si^uficant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.g2(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendments  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Calvert  County  Library,  Prince 
Frederick,  Maryland  20678. 


Attorney  for  licensee:  Jay  E.  Silbert, 
Esquire.  Shaw,  Pijtman.  Potts  and 
Trowbridge,  2300 IN  Street.  NW.. 
Washington,  DC  20037. 

NRC  Project  Director:  Robert  A.  Capra 

Baltimore  Gas  and  Electric  Company, 
Docket  Nos.  50-317  and  50-318,  Calvert 
ai£Es  Nuclear  Power  Plant.  Unit  Nos.  1 
and  2,  Calvert  County,  Maryland 

Date  of  amendments  request: 
November  3, 1993 

Description  of  amendments  request: 
The  proposed  amendments  would 
revise  the  Calvert  Cliffs  Nuclear  Power 
Plant,  Units  1  and  2,  Technical 
Specifications  (TSs)  by  eliminating  the 
TSs  that  are  applicablefto  the  incore 
instrument  (ICIj  system.  The  limitations 
on  the  use  of  the  ICI  system  will  be 
relocated  to  the  Updated  Final  Safety 
Analysis  Report  (UFSAR).  The  ICI 
system  is  used  to  measure  core  power 
distribution  for  the  purpose  of 
monitoring  the  TS  limits  on  Linear  Heat 
■Rate,  Total  Planar  Radial  Peaking 
Factor.  Total  Integrated  Radial  Peaking 
Factor,  and  Azimuthal  Power  Tilt.  The 
IQ  system  has  no  safety  purpose  itself; 
it  only  measures  values  which  have 
safety  significance.  No  change  to  the 
monitored  values  is  proposed.  The 
proposed  change  will  relocate 
requirements  on  the  number  and 
distribution  of  incore  detectors  used  by 
the  IQ  system  when  measuring  these 
values  fi-om  the  TSs  to  the  UFSAR.  The 
licensee  has  determined  that  the 
requirements  on  the  ICI  system  are  not 
constraints  on  design  and  operation 
which  belong  in  the  TSs.  In  addition. 
NUREG-1432,  "Standard  Technical 
Specifications  for  Combustion 
Engineering  Plants."  does  not  include 
TS  requirements  on  the  ICI  system. 

Specifically,  the  following  changes 
are  proposed: 

(1)  TS  3/4.3.3.  which  provides  the 
requirements  for  the  incore  detectors  is 
deleted. 

(2)  TS  3/4.2.1. 4.b  is  revised  to  remove 
imcertainty  factors  which  are  applied  to 
the  la  system. 

(3)  TSs  3.2.1,  4.2.1.4.  3.2.2.1.  4.2.2.1, 
3.2.3  and  4.2.3.2.b  are  revised  to  remove 
the  cycle  specific  foot  notes. 

(4)  The  Table  of  Contents  and  TS 
Bases  Section  3/4.3  are  revised  to  reflect 
the  proposed  changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Would  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 
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The  Incore  Instrument  [ICl]  System  is  used 
to  measure  core  power  distribution  for  the 
purpose  of  monitoring  the  technical 
specification  limits  on  Linear  Heat  Rate, 
Total  Planar  Radial  Peaking  Factor.  Total     ^ 
Integrated  Radial  Peaking  Factor,  and 
Azirauthal  Power  Tilt.  The  IQ  System  has  no 
safety  purpose  itself;  it  only  measures  values 
which  have  safely  significance.  No  change  to 
the  monitored  values  is  proposed.  The 
proposed  change  will  relocate  requirements 
on  the  number  and  distribution  of  incore 
detectors  used  by  the  IQ  System  when 
measuring  these  values  from  the  Technical 
Specifications  to  the  Updated  Final  Safety 
Analysis  Report  (UFSAR).  This  will  allow 
changes  to  the  requirements  to  be  made 
without  Commission  approval  as  long  as  the 
changes  meet  the  criteria  of  10  CFR  50.59. 
Changes  to  the  IQ  System  requirements 
which  do  not  meet  the  criteria  of  10  CFR 
50.59  must  be  approved  by  the  Commission 
by  license  amendment. 

Relocation  of  the  requirements  on  the  ICI 
System  from  the  Technical  Specifications  to 
the  UFSAR  does  not  increase  the  probability 
or  consequences  of  any  accident  previously 
analyzed  because  the  ICl  System  is  neither  a 
precursor  or  a  mitigator  for  any  analyzed 
accident.  The  ICI  System  is  not  credited  in 
any  safety  analysis.  The  values  measured  by 
the  la  System  are  important  parameters  in 
many  accident  analyses;  however,  this 
proposed  change  does  not  remove  or  affect 
the  Hmits  on  these  values. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Would  not  create  the  possibility  of  a  new 
or  different  type  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  change  does  not  represent  a 
change  in  the  configuration  or  operation  of 
the  plant.  The  IQ  System  will  continue  to  be 
used  to  monitor  Technical  Specification 
limits  on  core  power  distribution.  The  core 

f lower  distribution  Technical  Specification 
imits  are  not  changed. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
type  of  accident  from  any  accident 
previously  evaluated. 

3.  Would  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  ICl  System  makes  no  contribution  to 
the  margin  of  safety.  The  ICl  System  is  used 
to  measure  core  power  distribution  values 
which  do  contain  a  margin  of  safety.  The 
limits  on  these  values  are  not  changed. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendments  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Calvert  County  Library,  Prince 
Frederick.  Maryland  20678. 

Attonwy  forlicensee.  Jay  E.  Silbert. 
Esquire.  Shaw.  Pittman.  Potts  and 


Trowbridge.  2300  N  Street,  NW., 
Washington.  DC  20037. 
NRC  Project  Director  Robert  A.  Capra 

Baltimore  Gas  and  Electric  Company, 
Docket  Nos.  50-317  and  50-318,  Calvert 
Clifib  Nuclear  Power  Plant,  Unit  Nos.  1 
and  2,  Calvert  County,  Maryland 

Date  of  amendments  request: 
November  5. 1993 

Description  of  amendments  request: 
The  proposed  amendment  consists  of 
two  related  changes.  The  first  change 
modifies  the  Calvert  Cliffs  containment 
penetration  technical  specifications 
(TSs)  to  resemble  the  containment 
penetration  TS  in  NUREG-1432. 
"Standard  Technical  Specifications  for 
Combustion  Engineering  Pressurized 
Water  Reactors"  (STS).  The  second 
change  allows  the  containment 
personnel  airlock  to  be  open  during  fuel 
movement  and  core  alterations. 

Specifically,  the  first  change  revises 
Specification  3.9.4.  "Containment 
Penetrations.  Shutdown"  to  make  it 
consistent  with  the  same  Specification 
in  the  STS.  It  deletes  "positive  reactivity 
changes"  and  "movement  of  heavy 
loads  over  irradiated  fuel  within  the 
containment  building"  from  the 
Applicability.  Actions,  and  Surveillance 
sections.  In  addition,  the  Applicability 
and  Surveillance  sections  are  revised  by 
removing  references  to  "degraded 
electrical  conditions"  and  substituting 
equivalent  actions  in  lieu  of  references 
to  Specification  3.9.4  in  Specifications 
3.8.1.2,  3.8.2.2.  and  3.8.2.4. 

The  second  change  revises 
Specification  3.9.4,  "Containment 
Penetrations.  Shutdown."  to  allow  the 
containment  personnel  airlock  (PAL)  to 
be  open  duringiuel  movement  and  core 
alterations  provided  that  one  PAL  door 
is  operable,  the  plant  is  in  MODE  6  with 
23  feet  of  water  bove  the  fuel,  and  a 
designated  individual  is  continuously 
available  to  close  the  airlock  door.  This 
individual  must  be  stationed  at  the 
Auxiliary  Building  side  of  the  outer 
airlock  door. 

Consistent  with  STS.  features 
required  for  PAL  operability  are  given  in 
the  Bases.  The  Bases  state  that  in  order 
for  a  PAL  door  to  be  operable,  it  must 
be  capable  of  being  closed  and  the 
airlock  doorway  must  not  be  blocked.  In 
addition.  Specification  3.9.3.  "Decay 
Time,"  is  modified  to  lengthen  the 
minimum  time  between  subcriticality 
and  fuel  movement  from  72  hours  to 
100  hours. 

Basis  for  proposed  no  significant 
hazards  consideration  determination 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 


consideration,  which  is  presented 
below; 

Change  1  -  Modify  The  Calvert  Cliffs 
Containment  Penetration  Technical 
Specifications  To  Resemble  The  Standard 
TechniqiLSpecifications 

1.  Would  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  only  previously  evaluated  accident 
affected  by  containment  penetration  status 
during  shutdown  is  a  fuel  handling  accident 
in  the  containment.  Containment  penetration 
closure  is  required  during  periods  when  the 
plant  is  shutdown  and  the  risk  of  a  fuel 
handling  accident  is  higher  in  order  to 
minimize  the  release  of  radioactive  material 
due  to  such  an  accident.  The  proposed 
change  modifies  the  conditions  of 
Specification  3.9  4  regarding  when 
containment  penetration  closure  is  rfiquircd 
in  order  to  make  the  Calvert  Cliffs  technical 
specification  resemble  the  Standard 
Technical  Specifications,  Combustion 
Engineering  Plants  (NUREG-1432).  This 
involves  eliminating  applicability  of  the 
specification  during  periods  of  positive 
reactivity  addition,  movement  of  heavy  loads 
over  irradiated  fuel  in  the  containment,  and 
periods  of  electrical  degradation. 
Containment  penetrations  are  not  an  initiator 
to  any  accident  so  the  status  of  containment 
penetrations  has  no  affect  on  the  probability 
of  an  accident  previously  evaluated. 

Two  applicability  conditions  of 
Specification  3.9.4.  "positive  reactivity 
additions"  and  "movement  of  heavy  loads  of 
irradiated  fuel  in  the  containment,"  are  not 
needed  because  equivalent  protection  is 
provided  by  Specifications  3.9.1,  "Refueling 
Boron  Concentration,"  and  by  previous 
analysis  of  control  of  heavy  loads.  The 
actions  to  be  taken  during  electrical 
degradation  have  been  relocated  from 
Specification  3.9.4  to  the  electrical 
specifications  (Technical  Specifications 
3.8.1.2.  3.8.2.2.  and  3.8.2.4).  Therefore,  the 
proposed  changes  provide  a  level  of 
protection  against  radioactive  release  from 
the  containment  during  shutdown  conditions 
equivalent  to  the  existing  specifications 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Would  not  create  the  possibility  of  a  nvw 
or  different  type  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  changes  to  Specification 
3.9.4  will  provide  a  level  of  protection 
against  radioactive  release  from  the 
containment  equivalent  to  the  current 
specifications.  It  does  not  represent  a 
significant  change  in  the  configuration  or 
operation  of  the  plant  which  could  create  the 
possibility  of  a  new  type  of  accident.  Positive 
reactivity  changes  which  could  potentially 
violate  the  required  shutdown  margin  were 
evaluated  in  determining  the  technical 
specification  limit  for  refueling  boron 
concentration  (Specification  3.9.1),  and 
movement  of  heavy  loads  over  irradiated  fui;l 
has  been  previously  evaluated  in  our 
response  to  NUREG-0612.  "Control  of  Heavy 
Loads."  Actions  to  be  taken  during  periods 
of  electricaf  degradation  have  been  relocated 


within  the  technical  specifications  but 
remain  unchanged. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
type  of  accident  from  any  accident 
previously  evaluated. 

3.  Would  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

Thje  proposed  changes  will  eliminate  some 
conditions  when  containment  penetration 
closure  is  required.  This  could  allow  the 
release  of  radioactivity  from  containment. 
However,  for  each  eliminated  condition  there 
is  an  existing  equivalent  or  more  restrictive 
requirement  which  would  prevent  events 
which  would  result  in  a  radioactive  release. 
Therefore.  Ihere  will  be  no  increase  in  offsite 
dose  and  the  margin  of  safety  is  maintained. 

Therefore,  the  proposed  change  does  not 
involvTB  a  significant  reduction  in  a  margin  of 
safety. 

Chinge  2  -  Modify  The  Calvert  Cliffs 
Containment  Penetration  Technical 
Specifications  To  Allow  The  Containment 
Personnel  Airlock  To  Be  Open  During  Fuel 
Movament  And  Core  Alterations 

1.  ^^'ould  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  change  to  Specification  3.9.4 
would  allow  the  containment  personnel 
airlock  (PAL)  to  be  open  during  fuel 
movement  and  core  alterations.  The  PAL  is 
closed  during  fuel  movement  and  core 
alterations  to  prevent  the  escape  of 
radioactive  material  in  the  event  of  a  fuel 
handling  accident.  The  PAL  is  not  an 
initiator  to  any  accident.  Whether  the  PAL 
doors  are  open  or  closed  during  fuel 
movement  and  core  alterations  has  no  affect 
on  the  probability  of  any  accident  previously 
evaluated. 

Allowing  the  PAL  doors  to  be  open  during 
fuel  niovemenf  and  core  alterations  does 
increase  the  consequences  of  a  fuel  handling 
incidant  in  the  containment  from  no  offsite 
dose  to  14.06  Rem  to  the  th>Toid  and  0.457 
Rem  to  the  whole  body.  However,  the 
calculpted  offsite  doses  are  less  than  5%  of 
'-  the  limits  of  10  CFR  Part  100  and,  therefore, 
do  not  represent  a  significant  increase  in 
offsiteidose.  In  addition,  the  calculated  doses 
are  lamer  than  the  expected  doses  because 
the  calculation  does  not  incorporate  the 
closing  of  the  PAL  door  after  the  containment 
is  evacuated.  The  proposed  change  will 
significantly  reduce  the  dose  to  workers  in 
the  coBtainment  in  the  event  of  a  fuel 
handling  accident  by  speeding  the 
containment  evacuation  process.  The 
proposed  change  will  also  significantly 
decrease  the  wear  on  the  PAL  doors  and, 
consequently,  increase  the  availability  of  the 
PAL  doors  in  the  event  of  an  accident. 
The  proposed  change  increases  the 
minimum  decay  time  from  shutdown  to  the 
movement  of  irradiated  fuel  in  containment. 
Minimimi  decay  time  is  not  a  precursor  to 
any  accident.  Lengthening  the  minimum 
decay  lime  decreases  the  consequences  of  a 
fuel  handling  accident  by  reducing  the 
radioactive  inventory  of  the  irradiated  fuel. 
Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 


2.  Would  not  create  the  possibility  of  a  new 
or  different  type  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  change  affects  a  previously 
evaluated  accident,  e.g.,  a  fuel  handling 
incident.  It  does  not  represent  a  significant 
change  in  the  configuration  or  operation  of 
the  plant  and,  therefore,  does  not  create  the 
possibility  of  a  new  or  different  type  of 
accident  from  any  accident  previously 
evaluated. 

3.  Would  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  margin  of  safety  as  defined  by  10  CFR 
Part  100  has  not  been  significantly  reduced. 
There  is  an  increase  in  calculated  offsite  dose 
resulting  frtjm  a  fuel  handling  accident  but 
the  increase  is  a  small  fraction  of  the  limits 
given  in  10  CFR  Part  100.  The  proposed 
change  also  increases  the  minimum  decay 
time  from  shutdown  to  the  movement  of 
irradiated  fuel  in  containment.  This  change 
reduces  the  offsite  dose  in  the  event  of  a  fuel 
handling  accident  which  partially 
compensates  for  the  higher  offsite  doses 
under  this  proposed  change.  Therefore,  the 
proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendments  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Calvert  County  Library.  Prince 
Frederick.  Maryland  20678. 

Attorney  for  licensee:  Jay  E.  Silbert. 
Esquire.  Shaw.  Pittman.  Potts  and 
Trowbridge.  2300  N  Street.  NW.. 
Washington.  DC  20037. 

A7?C  Project  Director  Robert  A.  Capra 

Boston  Edison  Company,  Docket  No. 
50-293,  Pilgrim  Nuclear  Power  Station, 
Plymouth  County,  Massachusetts 

Date  of  amendment  request:  October 
19. 1993 

Description  of  amendment  request: 
The  proposed  amendment  would 
remove  the  Low  Condenser  Vacuum 
Scram.  (LCVS)  and  reduce  the  turbine 
first  stage  pressure  setpoint  at  which  it 
is  permissible  to  bypass  the  turbine 
control  valve  fast  closure  and  the 
turbine  stop  valve  closure  trip  (scram) 
signals. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  Operation  of  Pilgrim  Station  in 
accordance  with  the  proposed 
amendment  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 


REMOVAL  OF  LOW  VACUUM  SCRAM 
The  LCVS  is  not  required  to  ensure  the  safe 
operation  of  Pilgrifti  Station.  The  LCVS  is 
provided  to  anticipate  the  reactor  scram 
associated  with  theiurbine  trip  caused  by 
low  condenser  vacuum,  (Reference:  "PNPS 
Final  Safety  Analysis  Report,"  Section 
7.2.3.8)  and  is  not  relied  upon  in  the  plant 
transient  analysis.  PNPS  [Pilgrim  Nuclear 
Power  Station]  FSAR  [Final  Safety  Analysis 
Report!.  Section  R.2.1.2  explains  that  an 
instantaneous  loss  of  vacuum  is  the  most 
severe  vacuum  transient  and  is  equivalent  to 
a  turbine  trip  without  bypass.  Slow  vacuum 
transients  allow  for  some  bypass  steam  flow 
(the  bypass  shuts  at  7  inches  of  vacuum)  and 
thus  results  in  less  severe  transients.  In 
addition,  the  "PNPS  Reload  Analysis" 
(NEDE-24011-P-A-4-US,.Standard 
Application  for  Reactor  jLel)  does  not  take 
credit  for  LCVS.  PNPS  FSAR,  "Section  14.4" 
includes  low  vacuum  transients  under 
turbine  trip  without  bypass.  Since  this 
turbine  trip  scram  will  remain,  and  since  the 
LCVS  is  intended  to  anticipate  the  turbine 
trip  scram  as  well  as  not  being  a  distinct 
element  of  the  accident  analysis, 
instnmientation  associated  with  the  LCVS 
.will  be  removed  from  Pilgrim  and  the  scram 
will  no  longer  exist.  Removal  of  the  LCVS 
from  Technical  Specifications  and  from 
Pilgrim  will  not  result  in  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated  but  will 
reduce  the  possibility  of  spurious  scrams. 
REVISION  OF  TURBINE  FIRST  STA TE 
PRESSURE  SCRAM  SETPOINT 

The  scram  signal  generated  by  closure  of 
the  TSVs  [turbine  stop  valves]  or  fast  closure 
of  the  TCVs  [temperature  control  valves) 
preserve  sufficient  thermal  margin  for 
pressurization  transients  at  high  core  thermal 
powers.  At  core  thermal  powers  below  45% 
of  rated,  the  severity  of  pressurization 
transients  is  reduced  such  that  these  scram 
signals  are  no  longer  required,  the  reactor 
high-pressure  and  high-fiux  scram  setpoints 
provide  protection  for  the  reactor  as 
described  in  PNPS  FSAR  Section  7.2.  These 
scram  signals  are  bypassed  in  the  interest  of 
improved  plant  availability  when  thermal 
margin  considerations  permit. 

The  Pilgrim  Reactor  Protection  (RPS)  uses 
the  high-pressure  turbine  section  first-stage 
bowl  pressure  rather  than  core  thermal  power 
to  determine  when  the  scram  signals 
generated  by  closure  of  the  TSVs  or  fast 
closure  of  the  TCVs  can  be  bypassed.  Turbine 
bowl  pressure  is  proportional  to  core  thermal 
power  and  is  also  related  to  the  balance-of- 
plant  (BOP)  configuration.  Therefore,  the 
maximum  bowl  pressure  above  which  the 
scram  signals  cannot  be  byp.i.ssed  must 
correspond  to  45%  of  rated  core  thermal 
power  for  the  most  limiting  balaiice-of-plant 
configuration. 

A  reduction  in  the  degree  of  feedvvdter 
heating  results  in  a  decreased  turbi.ne  bowl 
pressure  for  a  particular  core  thermal  power 
Hence,  the  limiting  balance-of  plant 
configuration  for  this  evaluation  assumes  all 
feedwater  heaters  are  out-of-service.  In 
addition  to  the  degree  oi  feedwater  heating. 
the  bowl  pressure  is  also  affected  by  the 
amount  of  turbine  bypass  flow.  Bypassing 
flow  around  the  turbine  further  reduces  the 


64604 Federal  Register  /  Vol.  58.  No.  234  /  Wednesday.  December  8.  1993  /  Notices 


bowl  (jlressure  for  a  particular  core  thermal 
po«ver  and  feedwater  heater  configuration. 
However.  General  Eiecthc  anaJysis,  "EAS-53- 
0587,  Rev.  I'^shows  the  limiting  balance-of- 
plant  coofiguration  doea  not  need  to  consider 
opened  turbine  bypass  valves,  because,  with 
these  valves  opened,  the  coDsequences  of    *^ 
design-basis  transients  are  acceptable 
*  without  scram  signals  being  generated  upon 
closure  of  the  TSV's  or  fast  closure  of  the 
TCV's,  even  at  core  thermal  powers  greater 
than  45%  of  rated. 

Based  on  the  above  considerations  and  to 
provide  added  conservatism  to  ininimize  the 
possibility  of  lifting  the  SRV't  after  a  Tiutine 
Trip  at  low  power,  the  maximum  turbine  first 
stage  bowl  pressure  pennitting  scram  signal 
bypass  is  determined  to  be  112  psig. 
Changing  the  currently  allowed  maximum  of 
305  psig  to  112  psig  brings  the  specified 
datum  into  conformance  with  Pilgrim's 
design  and,  thereby,  does  not  result  in  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  operation  of  Pilgrim  Station  in 
accordance  with  the  proposed  amendment 
will  not  create  the  possibility  of  •  new  or 
diSerent  kind  of  accident  from  any  accident 
previously  evaluated. 

LCVS  is  not  part  of  the  Pilgrim  SUtion 
design  basis.  Its  removal  frcun  technical 
specifications  does  not,  therefore,  present 
any  new  or  different  challenges  to  the 
integrity  or  responses  of  systems  designed  to 
prevent  or  mitigate  an  accident.  Hence,  the 
removal  of  LCVS  from  technical 
specifications  and  from  Pilgrim  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated  because  its  removal 
does  not  degrade  existing  systems  and 
because  its  function  is  enveloped  by  the 
turbine  trip  scram  that  remains  in  technical 
specifications. 

The  proposed  change  to  the  allowable 
maximum  pressure  setpoint  results  from  a 
recalculation  of  maximum  allowable  sciam 
bypass  pressure  that  ensures  Pilgrim  is 
operated  within  the  boundaries  established 
to  prevent  or  mitigate  the  effects  of  certain 
accident  sequences  described  in  the  FSAR. 

Hence,  the  proposed  change  supports  the 
existing  Pilgrim  analysis  and  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  operation  of  Pilgrim  Station  in 
aca»danc8  with  the  propoaed  amendment 
will  not  involve  a  «ignifir«nt  reduction  in  a 
margin  of  safety. 

Removal  of  LCVS  will  not  increase  the 
probability  of  occurrence  or  the 
consequences  of  a  loss-of-vacuum  transient 
because  the  low  vacuum  turbine  trip  scram 
provides  sufficient  protection  to  prevent 
plant  damage  and  o&ite  consequences.  The 
turbine  trip  is  also  a  more  direct  variable  for 
reactor  protection.  Therefore,  LCVS  is  not  a 
distinct  element  of  Pilgrim's  accident 
analysis  and  its  removal  does  not  impact 
Pilgrim's  safety  margin.  Hence.jemcval  of 
LCVS  from  technical  specifications  will  not 
involve  a  significant  reduction  In  the  margin 
of  safety. 

The  proposed  amendment  alto  maintains 
the  margin  of  safety  as  defined  by  Pilgrim's 


safisty  analysis  by  changing  the  existing 
maximum  allowable  turtune  first  stage 
pressure  permitting  scram  bypass  from  305 
psig  to  the  mora  conservative  112  psig.  The 
change  is  proposed  because  information 
supplied  by  Pilgrim's  NSSS  (nuclear  steam 
system  supplier) 

(•  •  *)  required  recalculation  of  this 
setpoint  to  support  the  margin  of  safety 
under  conditions  and  considerations 
discussed  in  the  above  item  IBI. 
Therefore,  the  proposed  amendment 
does  not  involve  a  significant  reduction 
in  the  margin  of  safety. 

The  NRC  staff  has  revie%ved  the 
licensee's  analysis,  and  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Plymouth  Public  Library,  11 
North  Street,  Plymouth.  Massachusetts 
02360. 

Attorney  for  licensee:  W.  S.  Stowe, 
Esquire,  Boston  Edison  Company,  800 
Boylston  Street.  36th  Floor.  Boston, 
Massachusetts  02199. 

NRC  Project  Director:  Walter  R.  Butler 

The  Cleveland  Electric  Illuminating 
Company,  Centerior  Service  Company. 
Duquesne  Light  Company,  Ohio  Edison 
Company,  Pennsylvania  Power 
Company,  Toledo  Edison  Company, 
Docket  No.  50-440,  Perry  Nuclear 
Power  Plant,  Unit  No.  1,  Lake  County, 
Ohio 

Date  of  amendment  request: 
September  27. 1993 

Description  of  amendment  request: 
The  proposed  amendment  would 
modify  Technical  Specification  (TS) 
section  6.3.1,  Unit  Staff  Qualifications, 
to  make  that  section  consistent  with  the 
current  requirements  of  Part  55  of  Title 
10  of  the  Code  of  Federal  Regulations 
(10  CFR  56).  The  proposed  amendment 
would  also  delete  TS  section  6.4.1, 
Training,  because  the  requirements 
associated  with  training  are  now 
contained  in  10  CFR  55  and  10  CFR 
50.120. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  The  proposed  changes  do  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  Technical  Specification 
changes  are  administrative  changes  to 
eliminate  inconsistencies  with  the  current 
regulations  for  unit  staff  qualifications  and 


training  programs.  The  proposed  changes  are 
being  made  to  remove  language  describing  or 
committing  to  any  previous  training 
programs,  since  the  training  programs  at 
PNPP  have  been  accredited  and  certified  in 
accordance  with  the  revised  10  CFR  55  and 
10  CFR  59.120  rules,  GL  87-07  and  NUREG- 
1262.  The  proposed  changes  delete  reference 
to  the  March  28, 1980,  NRC  letter  (the  Denton 
Letter)  for  licensed  operator  qualifications 
and  training  programs  and,  for  licensed 
operator  qualifications,  will  substitute 
compliance  with  the  requirements  of  10  CFR 
55.  The  proposed  changes  also  include  the 
deletion  of  Specification  6.4.1  "Training," 
since  training  of  both  licensed  operators  and 
other  appropriate  unit  staff  personnel  is  now 
governed  by  regulations  (10  CFR  55  and  10 
CFR  50.120). 

The  proposed  changes  will  have  no 
significant  adverse  impact  on  accident 
probability  or  consequence.  The  NRC,  during 
the  rulemaking  process,  has  considered  any 
impact  that  licensed  operator  qualifications 
and  fraining  programs  may  have  on  accidents 
previously  evaluated,  and  by  promulgation  of 
the  revised  10  CFR  55  rule,  "concluded  that   ' 
this  impact  remains  unchanged  as  long  as 
licensed  operator  training  programs  are 
certified  to  be  accredited  and  based  on  a 
systems  approach  to  training  in  accordance 
with  GL  87-07.  CEI  provided  such 
certification  for  PNPP  Unit  1  by  letter  PY- 
CEI/NRR-0866L  dated  June  9, 1988.  The 
proposed  Technical  Sj)ecification  changes 
take  credit  for  the  INPt)  accreditation  of  the 
licensed  operator  and  other  nuclear  power 
plant  personnel  training  programs,  and 
continued  compliance  with  the  requirements 
of  10  CFR  55  and  10  CFR  50.120  is  required 
regardless  of  any  reference  to  them  within 
the  Technical  Specifications.  Therefore,  the 
proposed  changes  do  not  increase  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

(2)  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  Technical  Specification 
changes  are  administrative  changes  to 
eliminate  inconsistencies  with  the  current 
regulations  for  qualifications  and  training 
programs.  The  NRC,  during  the  rulemaking 
process,  has  considered  any  impact  that 
licensed  operator  qualifications  and  training 
programs  may  have  on  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated,  and  by 
promulgation  of  the  revised  10  CFR  55  rule, 
concluded  that  this  impact  remains 
unchanged  as  long  as  licensed  operator 
training  programs  are  ceitified  to  be 
accredited  and  based  on  a  systems  approach 
to  training  in  accordance  with  GL  87-07.  CEI 
provided  such  certification  for  PNPP  Unit  1 
by  letter  PY-CEyNRR-OSeSL  dated  June  9, 
1988.  The  proposed  Technical  Specification 
changes  take  credit  for  the  INPO 
accreditation  of  the  licensed  operator  and 
other  nuclear  powerplant  personnel  training 
programs,  and  continued  compliance  with 
the  requirements  of  10  CFR  55  and  10  CFR 
50.120  is  required  regardless  of  any  reference 
to  them  within  the  Technical  Specifications. 
Additionally,  the  proposed  Technical 
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Specification  changes  do  not  affect  plant 
design,  hardware,  system  operation,  or 
procedures.  Therefore,  the  proposed  changes 
do  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

(3)  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  proposed  Technical  Specification 
changes  are  administrative  changes  to 
eliminate  inconsistencies  with  the  current 
regulations  for  qualifications  and  training 
programs.  The  licensed  operator 
qualifications  and  training  programs  will 
continue  to  be  required  to  comply  with  the 
requirements  of  10  CFR  55.  The  NRC,  during 
the  rulemaking  process,  has  considered  any 
impact  that  licensed  operator  qualifications 
and  training  programs  may  have  on  the 
margin  of  safety,  and  by  promulgation  of  the 
revised  10  CFR  55  rule,  concluded  that  this 
impact  remains  unchanged  when  licensees 
certify  that  their  licensed  operator  training 
programs  are  accredited  and  based  on  a 
systems  approach  to  training  in  accordance 
with  GL  87-07.  CEI  provided  such 
certification  for  PNPP  Unit  1  by  letter  PY- 
CEI/NRR-0866L  dated  June  9, 1988.  The  NRC 
has  concluded,  as  stated  in  NUREG-1262, 
that  the  standards  and  guidelines  applied  by 
INPO  in  their  training  accreditation  program 
are  equivalent  to  those  put  forth  or  endorsed 
by  the  NRC.  As  a  result,  maintaining  INPO 
accredited  systems  based  licensed  operator 
training  programs  is  equivalent  to 
maintaining  NRC  approved  licensed  operator 
training  programs  which  conform  with 
applicable  NRC  RGs  or  NRC  endorsed  ANSI/ 
ANS  standards.  The  margin  of  safety  is 
maintained  by  virtue  of  maintaining  INPO 
accredited  licensed  operator  and  other 
nuclear  power  plant  personnel  training 
programs  and  through  continued  compliance 
with  the  requirements  of  10  CFR  55  and  10 
CFR  50.120.  Therefore,  the  proposed  changes 
do  not  reduce  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Perry  Public  Library,  3753 
Main  Street,  Perry,  Ohio  44081 

Attorney  for  licensee:  Jay  Silberg,  Esq., 
Shaw.  Pittman,  Potts  &  Trowbridge. 
2300  N  Street.  NW.,  Washington.  DC 
20037 
NRC  Project  Director:  John  N.  Hannon 

Commonwealth  Edison  Company, 
Docket  Nos.  50-295  and  50-304,  Zion 
Nuclear  Power  Station,  Units  1  and  2, 
Lake  County,  Illinois 

Date  of  amendment  request: 
November  4. 1993 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  "Technical  Specifications  by 


changing  the  steam  generator  safety 
valve  surveillance  frequency  and 
acceptance  criteria. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  of  occurrence  or 
consequences  of  an  accident  previously 
evaluated? 

The  probability  of  an  accident  previously 
evaluated  has  not  been  increased.  The 
proposed  change  does  not  change  the 
fundamental  function  or  capability  of  the 
MSSVs  [Main  Steam  Safety  Valves)  as 
described  in  the  UFSAR  (Updated  Final 
Safet>'  Analysis  Report).  This  change  does 
not  affect  any  initiators  or  precursors  of  an 
accident  previously  evaluated.  This  change 
will  not  increase  the  likelihood  that  a 
transient  initiating  event  will  occur  because 
most  transients  are  initiated  by  equipment 
malfunction  and/or  catastrophic  system 
faCore.  Since  the  proposed  change  does  not 
involve  the  introduction  of  new  or 
redesigned  plant  equipment,  these  failure 
mechanisms  are  not  imftacted. 

The  consequences  of  accidents  previously 
evaluated  are  not  increased.  The  proposed 
change  does  not  involve  any  equipment 
modifications  which  could  adversely  affect 
the  expected  accident  sequence.  Although 
the  frequency  of  the  MSSV  surveillance 
testing  is  aff^ted  by  the  change,  the 
frequency  at  which  MSSV  surveillances  are 
performed  is  not  assumed  in  any  analyzed 
event.  The  changes  in  testing  frequency  are 
consistent  with  the  ASME/ANSI  Standard. 
The  ASME/ANSI  Standard  has  been  applied 
extensively  throughout  the  industry  and 
demonstrated  adequate  by  the  resulting 
industry  experience.  Therefore,  accident 
analyses  assumptions  reflected  in  the 
affected  Surveillance  Requirements  will  still 
be  verified  on  a  frequency  sufficient  to 
ensure  that  the  assimiptions  are  reliably 
maintained. 

The  role  of  these  valves  is  in  the  mitigation 
of  design  basis  accidents  and  transients.  The 
effect  of  allowing  the  Zion  station  MSSV  lift 
setpoint  tolerance  to  increase  from  the 
currently  required  plus  or  minus  1  percent  to 
the  plus  or  minus  3  percent  consistent  with 
the  ASME/ANSI  Standard  has  been  evaluated 
for  all  non-LOCA  and  LOCA  design  basis 
requirements.  The  plus  or  minus  3  piercent 
tolerance  for  the  MSSV  setpoints  was 
assumed  in  the  VANTAGES  Reload 
Transition  Safety  Report  for  the  Zion  Units 
1  and  2.  In  all  cases,  either  a  reanalysis 
incorporating  the  increased  MSSV  setpoint 
tolerance  continued  to  show  results  within 
acceptance  limits,  or  the  MS§V  setpoints 
were  determined  not  to  affect  the  licensing 
basis  results.  Even  though  the  plus  or  minus 
3  percent  tolerance  harbeen  shown  to  be 
acceptable,  the  proposed  change 
conservatively  requires  the  MSSV  setpoints 
to  be  restored  to  within  plus  or  minus  1 
percent  of  the  required  value  after  testing. 
The  remaining  acceptance  criteria  of  the  1ST 


program  are  at  least  as  restrictive  as  existing 
Technical  Specification  requirements  and 
ensure  that  an  equivalent  or  greater  degree  of 
MSSV  operational  readiness  is  provided. 

Additionally,  the  relocation  of  Surveillance 
details  to  the  1ST  program  and  its 
implementing  procedures  will  not  increase 
the  probability  or  consequences  of  a 
previously  evaluated  accident  since  adequate 
control  of  the  requirements  is  provided  by 
the  10  CFR  50.59  review  process  and  ASME 
Section  XI  requirements  incorporated  by  10 
CFR  50.55a(g).  Therefore,  this  change  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
previously  analyzed?    " 

The  proposed  change  dfees  not  alter  the 
design  of  the  MSSVs  or  their  function  to 
protect  against  overpressure  events.  The 
proposed  change  does  not  introduce  any  new 
equipment,  equipment  modifications,  or  any 
new  or  different  modes  of  plant  operation. 
Therefore,  the  proposed  change  does  not 
introduce  any  new  failure  modes  and  the 
plant  will  continue  to  be  operated  within 
Acceptable  limits.  In  addition,  the  proposed 
change  still  provides  adequate  assurance  the 
MSSVs  will  be  maintained  operable. 

For  the  reasons  described  above,  there  is 
no  possibility  that  the  proposed  change 
creates  a  new  or  different  kind  of  accident 
from  any  previously  analyzed  in  the  UFSAR. 

3.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  change  incorporates  the 
industry  standard  testing  requirements  of 
Section  XI  of  the  ASME  Code  and  applicable 
Addenda  for  the  MSSVs.  The  Zion  1ST 
program  requirements  and  implementing 
procedures  have  been  developed  in 
accordance  with  the  ASME  SecUon  XI 
requirements  to  ensure  component 
degradation  is  detected  before  the  component 
is  incapable  of  performing  its  intended  safety 
function. 

Although  the  frequency  of  the  MSSV 
surveillance  testing  is  affected  by  the  change, 
the  fre<quency  at  which  MSSV  surveillances 
are  performed  is  not  assumed  in  any 
analyzed  event.  The  changes  in  testing 
frequency  are  consistent  with  the  ASME/ 
ANSI  Standard.  The  ASME/ANSI  Standard 
has  been  applied  extensively  throughout  the 
industry  and  demonstrated  adequate  by  the 
resulting  industry  experience.  Any  reduction 
in  a  margin  of  safety  is  insignificant  since  the 
extension  of  the  surveillance  intervals  is 
justified  based  on  acceprtod  industry  practice 
and  compliance  with  ASME  Section  XI  as 
mandated  by  10  CFR  50.55(a)g.  In  addition, 
the  proposed  change  has  the  potential  to 
reduce  testing  that  is  typically  done  at  power. 
Therefore,  the  proposed  change  reduces  the 
risk  of  an  unexpected  plant  transient  that 
may  be  caused  by  online  testing  of  the 
MSSVs. 

The  effect  of  allowing  the  Zion  station 
MSSV  lift  setpoint  tolerance  to  increase  fixjm 
the  currently  required  plus  or  minus  1 
percent  to  the  plus  or  minus  3  percent 
consistent  with  the  ASME/ANSI  Standard 
has  been  evaluated  for  all  non-LOCA  and 
LOCA  design  basis  requirements.  The  plus  or 
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minus  3  perc«at  tol«»nce  for  the  MSSV 
setpoiBts  wa«  »»»uined  in  th»  VANTAGES 
Reload  Transition  Safety  Report  for  the  Zion 
Units  1  and  2.  In  all  cases,  either  a  reanalysis 
incorporating  the  increased  MSSV  set  point 
tolerance  continued  to  siiow  results  within     v. 
the  acceptance  limits,  or  the  MSSV  tetpoints 
were  determined  not  to  affect  the  licensing 
basis  results.  Although  the  plus  or  minus  3 
percent  tolerance  has  been  shown  to  be 
acceptable,  the  proposed  change 
conservatjvely  requires  the  MSSV  setpoints 
to  be  restored  to  within  plus  or  minus  1 
percent  of  the  required  value  afler  testing. 
Therefore,  modifying  the  applicable 
Technical  Specification  Surveillance 
Reouirements  for  the  MSSVs  in  accordance 
with  the  industry  standards  will  not  Involve 
a  significant  reduction  in  the  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Waukegan  Public  Library,  128 
N.  County  Street,  Waukegan,  Illinois 
60085 

Attoraeyfor  licensee:  Michael  I. 
Miller,  Esquire:  Sidley  and  Austin.  One 
First  National  Plaza,  Chicago,  Illinois 
60690 

NBC  Project  Director:  James  E.  Dyer 

Entergy  Operations,  Inc.,  Docket  No. 
50-368,  Arkansas  Nuclear  One,  Unit 
No.  2,  Pope  County,  Arkansas 

Date  of  amendment  request:  October 
27, 1993 

Description  of  amendment  request: 
The  proposed  amendment  would 
relocate  the  requirements  in  Technical 
Specification  (TS)  3/4.3.3.2  regarding 
incore  detectors  from  the  TSs  to  the 
Safety  Analysis  Report. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Criterion  1  -  Does  Not  Involve  a  Significant 
Increase  in  the  Probability  or  Consequences 
of  an  Accident  Previously  Evaluated. 

The  proposed  change  relocates  incore 
detection  system  requirements  from  the 
Technical  Specification  (TS)  to  the  Safety 
Analysis  Report  (SAR)  consistent  with  the 
Nuclear  Regulatory  Commission  (NRC) 
Policy  Statement  on  Technical  Specification 
Improvements.  The  ANO-2  (Arkansas 
Nuclear  One,  Unit  2|  Incore  detection  system 
is  not  required  fcR'  plant  safety  since  it  does 
not  initiate  any  direct  safety-related  function 
during  anticipated  operational  occurrences  or 
postulated  accidents.  The  primary  function 
of  the  incore  detectors  is  to  provide  inputs 


to  the  Core  Operating  Limits  Supervisory 
System  (COI-SS)  for  monitoring  of  core 
parameters.  The  COLSS  is  independent  of  the 
plant  protection  system.  The  CPCs  [Core 
Protection  Calculators)  operate 
independently  of  COLSS.  using  the  excore 
detectors  to  preserve  plant  safety  parameters. 
The  proposed  change  does  not  affect  eny 
material  condition  of  the  plant  that  could 
directly  contribute  to  causing  or  mitigating 
the  effects  of  an  accident.  The  TS  will 
continue  to  define  the  Limiting  Conditions  of 
Operation  required  to  ensure  that  reactor  core 
conditions  during  operations  remain  within 
the  initial  conditions  assumed  in  thcSAR. 
Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  protwbility  or 
consequences  of  any  accident  previously 
evaluated. 

Criterion  2  -  Does  Not  Create  the  Possibility 
of  a  New  or  Different  Kind  of  .^ccldent  from 
any  Previously  Evaluated. 

Because  the  proposed  change  does  not 
change  the  design,  configuration,  or  method 
of  operation  of  the  plant,  it  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident.  The  incore  detection  system  is  not 
a  part  of  plant  control  instruments  or 
engineered  safety  feature  actuation  circuits. 
Therefore,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

Criterion  3  -  Does  Not  Involve  a  Significant 
Reduction  in  the  Margin  of  Safety. 

This  change  does  not  decrease  the  margin 
of  safety  since  the  incore  detection  system  is 
not  required  for  plant  safety.  The  system  does 
not  initiate  any  direct  safety-related  function 
during  anticipated  operational  occurrences  or 
postulated  accidents.  The  proposed  change 
relocates  the  incore  detection  system 
requirements  from  the  TS  to  the  SAR. 
Changes  to  the  SAR  are  controlled  under  the 
criteria  specified  by  10CFR50.59.  The 
proposed  change  will  have  no  adverse  impact 
on  the  plant  protection  system  nor  will  any 
protective  twundary  or  safety  limit  be 
affected.  Therefore,  this  change  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
iocafJon.Tomlinson  Library,  Arkansas 
Tech  University,  Russeilville,  Arkansas 
72801 

Attorney  for  licensee:  Nidiolas  S. 
Reynolds,  Esquire,  Winston  and  Strawn, 
1400  L  Street,  N.W.,  Washington,  D.C, 
20005-3502 

NRC  Project  Director:  William  D, 
Beckner 

Entergy  Operations,  Inc.  Docket  No. 
50-368,  Arkansas  Nuclear  One,  Unit 
No.  2,  Pope  County,  Arkansas 

Date  of  amendment  request:  October 
27, 1993 


Description  of  amendment  request: 
The  proposed  amendment  would 
relocate  the  requirement  to  verify  the 
correct  position  of  each  electrical  and/ 
or  mechanical  position  stop  for  the 
Emergencv  Qore  Cooling  System  throttle 
valves  within  4  hours  of  each  valve 
stroking  operation  or  maintenance  on 
the  valve,  to  procedures  that  control  the 
maintenance  and  operation  of  these 
valves. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Criterion  1  -  Does  Not  Involve  a  Significant 
Increase  in  the  Probability  or  Consequences 
of  an  Accident  Previously  Evaluated. 
The  proposed  change  relocates  the 
requirements  concerning  verification  of 
correct  position  stop  position  [i.e. 
verification  of  the  correct  position  of  each 
position  stop]  following  maintenance  to 
licensee  controlled  documents,  consistent 
with  NUREG  1432  "Improved  Standard 
Technical  Specifications  for  Combustion 
Engineering  Plants."  The  Operations  and 
Maintenance  procedures,  which  will  contain 
these  requirements,  are  controlled  under  the 
criteria  set  forth  in  10CFR50.59.  The  position 
of  the  position  stops  will  be  verified 
following  maintenance  or  adjustment  of  the 
ECCS  (emergency  core  cooling  system) 
throttle  valves  and  periodically  thereafter. 
The  position  stops  will  be  verified  at  least 
every  18  months,  as  requiredby  TS 
[Technical  Specification)  4.5.2.g.2.  The 
relocation  of  these  position  stop  verification 
requirements  is  considered  to  be 
administrative  in  nature. 

The  ECCS  throttle  valves  are  not  initiators 
of  any  accident  previously  evaluated. 
Therefore,  the  deletion  of  the  requirement  to 
verify  the  correct  position  of  the  position 
stops  within  4  hours  following  completion  of 
each  valve  stroking  operation  will  not  result 
in  the  increase  in  the  probability  of  any 
accident  previously  evaluated.  The  ANO-2 
[Arkansas  Nuclear  One,  Unit  2]  maintenance 
history  reviewed  for  the  eight  ECCS  throttle 
valves  subject  to  the  requirements  of  TS 
4.5.2.g.l  has  shown  only  four  documented 
Instances  of  failure  of  the  open  position  to 
stop  valve  travel  at  the  correct  position  since 
the  beginning  of  1985. 

The  deletion  of  the  requirement  to  verify- 
the  correct  position  of  the  position  stops 
following  completion  of  each  valve  stroking 
operation  will  result  in  fewer  challenges  to 
the  proper  operation  of  the  ECCS  throttle 
valves.  The  probability  of  inducing  a  position 
stop  failure  due  to  valve  stroking  operations 
is  considered  to  be  highly  unlikely.  The 
process  of  position  stop  setting  verification 
results  in  unnecessary  additional  challenges 
that  could  result  in  overall  lower  valve 
reliability.  Therefore,  position  stop  setting 
verification  beyond  that  required  for  post- 
maintenance  testing  and  periodically 
thereafter,  as  required  by  TS  4.5.2.g.2,  is 
considered  utjwarranted.  Since  valve 
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reliability  will  not  be  decreased  as  a  result  of 
this  change,  there  is  no  significant  increase 
in  the  consequences  of  any  accident 
previously  analyzed. 

Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

Criterion  2  -  Does  Not  Create  the  Possibility 
of  a  New  or  Different  Kind  of  Accident  bom 
any  Previously  Evaluated. 

Because  the  proposed  chat^ge  does  not 
change  the  design,  configuration,  or  method 
of  operation  of  the  plant,  it  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident.  The  proposed  change  does  not 
allow  the  ECCS  throttle  valves  to  be  operated 
in  any  new  or  different  way  from  what  is 
( urrantly  allowed. 

Therefore,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

Criterion  3  -  Does  Not  Involve  a  Significant 
Rpdisrtion  in  the  Margin  of  Safety. 

The  proposed  change  relocates  the 
requirements  concerning  verification  of 
correct  piosition  stop  position  following 
maintenance  to  licensee  controlled 
documents,  consistent  with  NUREG  1432 
"Improved  Standard  Technical 
Specifications  for  Combustion  Engineering 
Plants."  The  Operations  and  Maintenance 
procedures,  which  will  contain  these 
requirements,  are  controlled  under  the 
criteria  set  forth  in  10CFR50.59.  The  position 
of  the  position  stops  will  be  verified 
following  maintenance  or  adjustment  of  the 
ECCS  throttle  valves  and  periodically 
thereafter.  The  position  stops  will  be  verified 
at  least  every  18  months,  as  required  by  TS 
4.5.2.g.2.  The  relocation  of  these  position 
stop  verification  requirements  is  considered 
to  be  administrative  in  nature  and  does  not 
involve  a  significant  reduction  in  the  margin 
of  safisty. 

The  ANO-2  maintenance  history  reviewed 
for  the  eight  ECCS  throttle  valves  subject  to 
the  requirements  of  TS  4.5.2.g.l  has  shown 
only  four  documented  instances  of  feilure  of 
the  open  position  stop  to  stop  valve  travel  at 
the  correct  position  since  the  l>eginning  of 
1985.  The  deletion  of  the  requirement  to 
verify  the  correct  position  of  the  ptosition 
stops  following  completion  of  each  valve 
stroking  operation  will  result  in  fewer 
challenges  to  the  proper  operation  of  the 
ECCS  throttle  valves.  The  probability  of 
inducing  a  position  stop  failure  due  to  valve 
stroking  operations  is  considered  to  be  highly 
unlikely.  The  process  of  position  stop  setting 
verification  results  in  unnecessary  additional 
challenges  that  could  result  in  overall  lower 
valve  reliability.  Therefore,  position  stop 
setting  verification  beyond  that  requirea  for 
post-maintenance  testing  and  periodically 
thereafter,  as  required  by  TS  4.5  J.g.2,  is 
considered  unwarranted.  Since  valve 
reliability  will  not  be  decreased  as  a  result  of 
this  change,  there  is  no  significant  reduction 
in  the  margin  of  safety. 

Therefore,  this  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 


satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University,  Russeilville,  Arkansas 
72801 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn, 
1400  L  Street,  N.W.,  Washington,  DjC 
20005-3502 

NRC  Project  Director:  William  D. 
Beckner 

Enter:gy  Operations,  Inc.,  et  al..  Docket 
No.  50-416,  Grand  Gulf  Nuclear 
Station.  Unit  1,  Claiborne  County, 
Mississippi 

Date  of  amendment  request:  October 
22, 1993 

Description  of  amendment  request: 
The  proposed  changes  would  amend 
Technical  Specifications  (TSs)  by 
modifying  the  testing  frequencies  for  the 
drywell  bypass  test  and  airlock  test, 
relocating  certain  drywell  airlock  tests 
from  the  TSs  to  administrative 
procedures,  and  incorporating  various 
improvements  bom  the  Improved 
Standard  Technical  Specifications 
(NUREG-1434,  Revision  0). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

I.  The  proposed  change  does  not 
significantly  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

1.  The  changes  to  Technical  Specification 
1.10  are  purely  administrative  since  the 
intent  is  to  make  the  numbering  consistent 
with  the  other  proposed  Technical 
Specifications.  Therefore,  this  change  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  relocation  of  drywell  leakage  rate 
requirements  of  LCO  [liiniting  conditioD  for 
operation]  3.6.2.2  as  a  supporting 
surveillance  for  TS  3/4.6.2.1  (DRYWELL 
INTEGRm')  is  only  an  administrsHve 
presentation  change  consistent  virith  the 
guidance  of  NLJREG-1434,  Standard 
Technical  Specifications,  General  Electric 
Plants,  BWR/6  (Rel  3).  Therefore,  this  change 
does  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

3.  The  proposed  change  relocates  ceriain 
details  from  the  GGNS  IGrasd  Gulf  Nuclear 
Station)  Technical  Specifications  (TS)  to  the 
TS  Bases,  UFSAR  [updated  final  safety 
analysis  report]  or  procedures.  The  TS  Bases, 
UFSAR  and  procedures  containing  the 
relocated  information  will  be  maintained  in 
accordance  with  10  CFR  50.59  and  are 
subject  to  the  change  control  provisions  in 


the  Administrative  controls  section  of 
Technical  Specifications.  Since  any  changes 
to  the  TS  Bases.  UI^AR  or  procedures  will 
be  evaluated  per  the  requirements  of  10  CFR 
50.59.  no  increase  (significant  or 
insignificant)  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  will  be  allowed.  Therefore,  this 
change  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

4.  The  proposed  change  relocates  certain 
details  from  GGNS  TS  to  the  TS  Bases. 
UFSAR  or  procedures.  The  TS  Bases.  UFSAR 
and  procedures  containing  the  relocated 
information  will  be  maintained  in 
accordance  with  10  CFR  50.59  and  are 
subject  to  the  change  control  provisions  in 
the  Administrative  Conirols  section  of  TS. 
Since  any  changes  to  the^S  Bases.  UFSAR 
or  procedures  will  be  evaluated  per  the 
requirements  of  10  CFR  50.59,  no  Increase 
(significant  or  insignificant)  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  will  be  allowed. 
Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  prol>ability  or 
consequences  of  an  accident  previously 

.evaluated. 

5.  This  change  would  delete  the  restriction 
which  prevents  use  of  the  generic 
surveillance  extension  allowance  for  dr>well 
bypass  leakage  testing.  Drywell  bypass 
leakage  is  not  considered  as  the  initiator  for 
any  previously  evaluated  accidents  and. 
therefore,  revising  the  surveillance  frequency 
will  not  significantly  increase  the  probability 
of  any  previously  evaluated  accident. 
Further,  since  the  change  maintains  testing  to 
verify  the  analyzed  bypass  leakage  is  not 
exceeded  following  an  accident  and  does  not 
result  in  any  change  in  the  response  ef  the 
drywell  to  an  accident,  the  change  does  not 
increase  consequences  of  any  accident 
previously  evaluated. 

6.  The  proposed  change  deletes  an 
administrative  requirement  to  obtain  NRC 
staff  review  and  approval  of  the  test  schedule 
for  drywell  bypass  leakage  tests,  if  one  test 
fails  to  meet  the  specified  limit.  Test 
schedules  are  not  used  as  the  initiator  of  any 
accident.  Therefore,  the  probability  of  any 
accident  previously  evaluated  is  not 
increased.  This  proposed  deletion  does  not 
change  the  requirement  for  limiting  drywell 
bypass  leakage,  only  the  requirement  to 
receive  NRC  staff  review  and  apiproval  of  a 
schedule  for  doing  the  test  Therefore,  the 
consequences  of  previously  evaluated 
accidents  are  not  increased. 

The  proposed  change  in  frequency  for  the 
drywell  t>ypass  leakage  surveillance  will 
continue  to  ensure  that  no  paths  exist 
through  passive  drywell  boundary 
components  to  ptermit  gross  lealiage  horn  the 
drywell  to  the  primary  containment  air  space 
and  result  in  bypassing  the  containment 
pressure-suppression  feature  beyond  the 
design  basis  limit.  The  GGNS  Mark  III 
containment  system  satisfies  General  Design 
Criterion  16  of  Appendix  A  to  10  CFR  Part 
50.  Maximum  drywell  bypass  leakage  was 
determined  previously  by  revieviring  the  full 
range  of  postulated  prinaary  system  tireak 
sizes.  The  limiting  case  was  a  primary  system 
small  Ineak  LOCA  and  yielded  a  design 
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allowable  drywell  bypass  leakage  rate  limit  of 
35.000  sc&n  (standard  cubic  foot/feet  per 
minute).  The  78  acceptable  limit  for  the 
bypass  leakage  surveillance  is  10%  (i.e., 
3,500  scfm)  of  this  design  basis  value.  The 
design  basis  drywell  bypass  leakage  limit     *^ 
will  not  be  affected  by  these  proposed 
changes.  Drywell  integrity  has  been  reliable 
at  GGNS  as  indicated  by  past  surveillances. 
The  most  recent  bypass  leakage  value  was 
approximately  1.8%  of  the  design  allowable 
leakage  rate  limit.  GGNS  is  committed  to 
maintaining  programmatic  and  oversight 
controls  that  ensure  that  drywell  bypass 
leakage  remains  a  small  fraction  of  the  design 
allowable  leakage  limit.  Therefore,  the 
proposed  changes  do  not  significantly 
increase  the  consequences  of  an  accident 
previously  evaluated. 

In  order  to  analyze  the  impact  of  this 
proposal,  the  probability  of  excessive  drywell 
bypass  leakage  is  very  conservatively 
assumed  to  be  lE-2  per  year.  A  small  LOCA 
initiator  has  a  frequency  of  occurrence  of  lE- 
3  per  year  in  the  GGNS  IPE  [individual  plant 
examination).  The  containment  spray  system 
was  modeled  in  the  GGNS  IPE  and  has  a 
failure  probability  to  function  on  demand  of 
approximately  lE-2  per  year  for  a  LOCA 
initiator  given  a  core  damage  accident.  The 
resultant  frequency  for  an  overpressure 
failure  of  containment  due  to  excessive 
drywell  leakage  is  conservatively  estimated 
to  be  less  than  lE-7  per  year.  This  is  a  very 
low  frequency  event,  and  is  on  the  order  of 
the  low  frequency  severe  accident  events 
considered  in  the  GGNS  IPE. 

Since  the  resulting  potential  release  would 
be  much  smaller  than  in  a  severe  accident 
sequence  of  comparable  frequency,  it  is 
clearly  bounded  by  the  GGNS  IPE  analysis 
results.  This  sequence  would  not  increase 
overall  plant  risk.  Therefore,  the  proposed 
changes  do  not  have  any  significant  risk 
Impact  to  accidents  previously  evaluated. 

In  the  unlikely  event  of  a  design  basis 
accident,  primary  containment  should 
maintain  its  integrity  as  designed  since  the 
margin  of  safety  is  not  reduced.  Secondary 
containment  integrity,  in  conjunction  with 
the  standby  gas  treatment  system  (SGTS) 
with  redimdant  100%  capacity  trains^  would 
also  mitigate  the  consequences  of  a  design 
basis  accident.  SGTS  is  an  engineered  safety 
feature  and  is  described  in  GGNS  UFSAR 
Section  6.5.3. 

7.  The  proposed  change  would  allow 
continued  operation  with  an  inoperable 
drywell  airlock  door  interlock  mechanism. 
Having  both  drywell  airlock  doors  open  at 
the  same  time  is  not  an  initiator  of  any 
previously  analyzed  accident.  Therefore,  this 
change  does  not  significantly  increase  the 
frequency  of  such  accidents.  The  proposed 
change  provides  actions  with  appropriate 
compensatory  measures  to  maintain  a  level  of 
safety  equivalent  to  compliance  with  the 
LCO.  These  actions  do  not  result  in  airlock 
function  different  than  assumed  in  any 
accident.  Therefore,  this  change  does  not 
significantly  increase  the  consequences  of 
any  previously  analyzed  accident. 

The  proposed  change  would  allow  the 
temporary  opening  of  the  remaining 
OPERABLE  door  for  the  purpose  of  making 
repairs  to  a  drywell  airlock  door  and  for  a 


limited  period  of  time  for  purposes  other 
than  making  repairs.  This  change  does  not 
affect  the  airlock  design  or  function,  and 
failure  of  an  airlock  is  not  identified  as  the 
initiator  of  any  event  Therefore,  this 
proposed  change  does  not  involve  an 
increase  in  the  probability  of  an  accident 
previously  evaluated.  The  change  to  allow 
the  temporary  opening  of  the  one  OPERABLE 
door  for  the  purpose  of  making  repairs  results 
in  a  potential  increase  in  consequences 
should  an  accident  occur  while  it  is  open, 
but  this  increase  is  minimized  through 
administrative  controls  and  offset  by  the 
avoided  potential  consequences  of  a  transient 
during  shutdown.  The  potential  for  increased 
consequences  resulting  from  the  combination 
of:  (1)  the  frequency  of  experiencing  an 
inoperable  airlock  door  such  that  the 
temporary  opening  of  the  OPERABLE  door  is 
required  for  access  to  repair;  (2)  the  brief 
period  that  the  OPERABLE  door  would  be 
opened  for  access  (typically  on  the  order  of 
one  minute  per  entiy/exit);  (3)  the  proximity 
of  an  individual  to  accomplish  closure;  and 
(4)  the  occurrence  of  an  event  of  sufficient 
magnitude  to  cause  an  immediate 
containment  pressure  increase  such  that  an 
airlock  door  could  not  be  closed;  is  not 
considered  to  be  significant.  Additionally, 
providing  the  ability  to  eliminate  the 
potential  consequences  of:  (1)  extended 
operation  with  only  one  OPERABLE  door 
closed  (not  allowing  repairs  to  be  made  to 
restore  the  second  door  to  OPERABLE 
status);  and  (2)  the  transient  of  plant 
shutdown  to  follow  (due  to  inability  to 
perform  the  overall  airlock  test):  further 
minimizes  the  consequences.  The  allowance 
is  proposed  have  strict  administrative  control 
which  will  provide  assurance  that  any 
associated  potential  consequences  are 
minimized.  Finally,  the  allowed  time  for  both 
doors  to  be  open  is  not  expected  to  exceed 
the  currently  allowed  time  for  required 
action  when  drywell  integrity  is  determined 
to  not  be  met.  Therefore,  these  proposed 
changes  do  not  involve  a  significant  increase 
in  the  consequences  of  an  accident 
previously  evaluated. 

This  change  would  delete  the  restriction 
which  prevents  use  of  the  generic 
surveillance  extension  allowance  for  drywell 
airlock  leakage  testing.  Drywell  airlock 
leakage  is  not  considered  as  the  initiator  for 
any  previously  evaluated  accidents  and, 
therefore,  revising  the  surveillance  frequency 
will  not  significantly  increase  the  probability 
of  any  previously  evaluated  accident. 
Further,  since  the  change  maintains  testing  to 
verify  that  the  analyzed  airlock  leakage  is  not 
exceeded  following  an  accident  and  the 
proposed  change  does  not  alter  the  response 
of  the  drywell  to  an  accident,  the  change 
does  not  increase  the  consequences  of  any 
previously  analyzed  accident. 

This  change  may  increase  the  surveillance 
time  interval  of  the  drywell  airlock  leakage 
test.  The  current  specification  requires  that  it 
be  conducted  at  each  COLD  SHUTDOWN  if 
not  conducted  in  the  previous  6  months.  If 
no  shutdowns  ocoir  between  refuelings,  the 
time  interval  is  the  same  as  proposed. 
Therefore,  there  is  no  substantial  change  to 
the  time  interval.  Further,  there  is  no  effect 
from  a  shutdown  that  would  cause  the 


airlock  capabilities  to  be  reduced.  Therefore, 
this  proposed  change  does  not  involve  an 
increase  in  the  probability  of  an  accident 
previously  evaluated.  Further,  since  the 
change  impacts  only  the  frequency  of 
verification  and  does  not  alter  the  response 
of  the  e^l^fhent  to  an  accident,  the  change 
does  not  increase  the  consequences  of  any 
previously  analyzed  accident. 

This  change  would  increase  the 
surveillance  time  interval  of  the  drywell 
airlock  door  interlock  so  that  it  is  not 
required  to  be  performed  unless  the  dr>'well 
airlock  doors  are  to  be  opened  for  drywell 
entry.  The  proposed  change  does  not  affect 
the  drywell  airlock  design  or  function. 
Additionally,  a  failure  of  an  airlock  is  not 
identified  as  the  initiator  of  any  event. 
Therefore,  this  proposed  change  does  not 
involve  an  increase  in  the  probability  of  an 
accident  previously  evaluated.  Further,  since 
the  change  impacts  only  the  frequency  of 
verification  and  does  not  result  in  any  change 
in  the  response  of  the  equipment  to  land 
accident,  the  change  does  not  increase  the 
consequences  of  any  previously  analyzed 
accidents. 

8.  Calculations  show  that  the  maximum 
possible  leakage  possible  with  failed  drywell 
airlock  seals  would  not  compromise  the 
drywell  safety  function.  The  proposed 
change  does  not  affect  the  drywell  airlock 
design  or  function.  Additionally,  a  failure  of 
an  airlock  is  not  identified  as  the  initiator  of 
any  event.  The  UFSAR  containing  the 
relocated  information  is  maintained  in 
accordance  with  10  CFR  50.59  and  is  subject 
to  the  change  control  provisions  in  the 
Administrative  Controls  section  of  Technical 
Specifications.  Since  any  changes  to  the 
UFSAR  will  be  evaluated  per  the 
requirements  of  10  CFR  50.59,  no  increase 
(significant  or  insignificant)  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  will  be  allowed. 
Therefore,  relocation  of  the  airlock  seal 
OPERABILITY  requirements  to  the  UFSAR 
does  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

II.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

1.  The  proposed  changes  to  Technical 
Specification  1.10  are  purely  administrative 
since  the  intent  is  to  make  the  numbering 
consistent  with  the  other  proposed  Technical 
Specifications.  Therefore,  this  change  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

2.  The  proposed  relocation  of  drywell 
leakage  rate  requirements  of  LCO  3.6.2.2  as 
a  supporting  surveillance  forTS  3/4.6.2.1 
(DRYWELL  INTEGRITY)  is  only  an 
administrative  presentation  change 
consistent  with  the  guidance  of  NUREG-1434 
(Ref.  3).  Therefore,  this  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  relocation  of  requirements 
does  not  involve  a  physical  alteration  of  the 
plant  (no  new  or  different  type  of  equipment 
will  be  installed)  nor  does  it  change  the 
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methods  governing  normal  plant  operation. 
The  proposed  change  will  not  impose  or 
eiiminate  any  requirements.  Adequate 
control  of  the  information  will  be  maintained 
in  the  UFSAR.  Thus,  this  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

4,  The  proposed  relocation  of  requirements 
does  not  involve  a  physical  alteration  of  the 
plant  (no  new  or  different  type  of  equipment 
will  be  installed)  nor  does  it  change  the 
methods  governing  normal  plant  operation. 
The  proposed  change  will  not  impose  or 
.  eliminate  any  requirements.  Adequate 
control  of  the  information  will  be  maintained 
in  Xpe  UFSAR.  Thus,  the  change  proposed 
does  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

5;  The  proposed  deletion  does  not  alter 
equipment  design,  equipment  capabilities,  or 
operation  of  the  plant.  Further,  since  the 
change  Impacts  only  the  test  frequency  for 
verification  of  leaktightness  and  does  not 
resuh  in  any  change  in  the  response  of  the 
equipment  to  an  accident,  the  proposed 
change  does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

6.  The  prop)osed  change  modifies  the 
surveillance  frequency  for  drywell  bypass 
leakage  and  deletes  an  administrative 
requirement  to  get  NRC  staff  review  and 
approval  of  the  test  schedule.  The  change 
does  not  alter  equipment  design  or 
capabilities.  The  changes  do  not  present  any 
new  or  additional  failure  mechanisms.  The 
dr^•well  is  pas-sive  in  nature  and  the 
surveillance  will  continue  to  verify  that  its 
integrity  has  not  deteriorated.  Therefore,  the 
proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evahiated. 

7.  The  proposed  change  does  not  alter 
equipment  design  or  capabilities,  but  do 
allow  operation  of  the  plant  with  equipment 
that  is  incapable  of  performing  its  safety 
function.  However,  the  change  does  include 
compensatory  measures  which  will  maintain 
a  Ir-vel  of  safety  equivalent  to  the  capabilities 
of  the  equipment  Drywell  airlocks  are 
designed  and  asstmied  to  be  used  for  entry 
ard  exit.  Their  operation  does  not  interface 
with  the  reactor  coolant  system  or  any 
controls  which  could  impact  the  reactor 
cookml  pressure  boundary  or  its  support 
systems.  The  change  impacts  the  test 
frequency  for  verification  of  airlock 
leaktightness  and  does  not  result  in  any 
cliange  in  the  response  of  the  equipment  to 
an  accident.  Furthermore,  brief  periods  of 
loss  of  drywell  integrity  are  acknowledged  in 
the  existing  license:  TS  3.6.2.1  allows  1  hour 
to  restore  loss  of  dr>-well  integrity  prior  to 
requiring  a  plant  shutdown.  Therefore,  the 
proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

8.  The  proposed  relocation  of  requirements 
does  not  affect  the  drywell  airlock  design  or 
function.  Calculations  show  that  the 
maximum  leakage  possible  with  failed 
•irj'well  airlock  seals  would  not  compromise 


the  drywell  safety  function.  Additionally, 
failure  of  an  airlock  is  not  identified  as  the 
initiator  of  any  event.  Therefore,  the 
proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

III.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

1.  The  changes  to  Technical  Specification 
1.10  are  piurely  administrative  since  the 
intent  is  to  make  the  mimberiog  consistent 
with  the  other  proposed  Technical 
Specifications.  Therefore,  the  proposed 
change  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

2.  The  relocation  of  drywell  leakage  rate 
requirements  of  LCO  3.6.2.2  as  a  supporting 
surveillance  for  TS  3/4.6.2.1  (DRY^VELL 
INTEGRTTY)  is  only  an  administrative 
presentation  change  consistent  with  the 
guidance  of  NUREG-1434  (ReL  3).  Therefore, 
this  change  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

3.  The  relocation  of  requirements  will  not 
reduce  a  margin  of  safety  because  it  has  no 
impact  on  any  safiety  analysis  assumptions. 
In  addition,  the  requirements  to  be 
transposed  from  the  TS  to  the  TS  Bases. 
UFSAR  or  procedures  are  the  same  as  the 
existing  TeK±nical  Specifications.  Since  any 
future  changes  to  these  requirements  in  the 
TS  Bases,  UFSAR  or  procedures  will  be 
evaluated  per  the  requirements  of  10  CFR 
50.59,  no  reduction  (significant  or 
insignificant]  in  a  margin  of  safety  will  be 
allowed.  Also,  since  the  prop>osed  change  is 
consistent  with  MJRBG-1434  (Ref.  3)  as 
approved  by  the  NRC  Staff,  revising  the  TS 
to  reflect  the  approved  level  of  detail  ensures 
no  significant  reduction  in  the  margin  of 
safety. 

4.  The  relocation  of  requirements  will  not 
reduce  a  margin  of  safety  because  it  has  no 
impact  on  any  safety  analysis  assumptions. 
In  addition,  the  requirements  to  be 
transposed  from  the  TS  to  the  TS  Bases. 
UFSAR  or  procedures  are  the  same  as  the 
existing  Technical  Specifications.  Since  any 
future  changes  to  these  requirements  in  the 
TS  Bases,  UFSAR  or  procedures  will  be 
evaluated  per  the  requirements  of  10  CFR 
50.59.  no  reduction  (significant  or 
insignificant)  in  a  margin  of  safety  will  be 
allowed.  Also,  since  the  proposed  change  is 
consistent  with  NUREC-1434  (Ref.  3)  as 
approved  by  the  NRC  Staff,  revising  the  TS 
to  refiect  the  approved  level  of  detail  ensures 
no  significant  reduction  in  the  margin  of 
safety. 

5.  The  proposed  deletion  impacts  only  the 
test  frequency  to  be  used  for  verification  of 
the  drywell  bypass  leakage.  The  limits  on  the 
allowable  leakage  are  not  revised  and  must 
continue  to  be  met.  Therefore,  the  change 
does  not  involve  a  significant  reduction  in 
the  margin  of  safety. 

6.  The  proposed  change  modifies  the 
surveillance  frequency  for  drywell  bypass 
leakage  and  deletes  an  administrative 
requirement  to  get  NRC  staff  review  and 
approval  of  the  test  schedule.  Reliability  of 
drywell  integrity  is  evidenced  by  the 
measursd  leakage  rate  during  past  drywell 
bypass  leakage  surveillances.  Appropriate 
design  basis  assumptions  will  be  upheld. 


even  when  combined  with  the 
complementary  bypass  leakage  surveillances 
as  proposed.  The  •surveillance  acceptance 
leakage  rate  is  10%  of  the  design  allowable 
drywell  b>7>ass  leakage  limit  of  35,000  scfrn. 
Margins  of  safety  would  not  be  reduced 
unless  leakage  rates  exceeded  the  design 
allowable  drywell  bypass  leakage  limit. 
Therefore,  the  proposed  change  does  not 
reduce  the  margin  of  safety. 

7.  This  change  pennits  Uie  use  of  dedicated 
personnel  to  provide  compensatory  actions 
in  place  of  automatic  equipment  for  a  limited 
time.  These  administrative  controls  continue 
to  provide  an  adequate  drywell  boundary 
should  an  accident  occur.  Therefore,  the 
proposed  change  does  not  involve  a 
significant  reduction  in  thf»  margin  of  safety. 

The  design,  function,  and  OPERABILITY 
requirements  for  the  dilywell  airlock  remains 
unch.inged  with  this  proposed  revision. 
Dr>'well  leak  rate  limits  are  unaffected.  The 
prof>osed  change  to  allow  the  temporary 
opening  of  the  one  OPERABLE  door  for  the 
purpose  of  repairing  an  inoperable  airlock 
door  and  for  purposes  other  than  repairing  an 
inoperable  airlock  door  (for  a  limited  time), 
is  not  considered  to  be  a  significant  reduction 
in  the  margin  of  safety.  The  cximbination  of: 
(1)  the  frequency  of  experiencing  an 
inoperable  airlock  door  such  that  drywell 
entry  is  required  for  access  to  repair;  (2)  the 
brief  period  the  OPERABLE  door  would  be 
opened  for  access  (typically  on  the  order  of 
one  minute  per  entry/exit);  (3)  the  proximity 
of  a  dedicated  individual  to  accomplish 
closure;  and  (4)  the  occurrence  of  an  event 
of  sufficient  magnitude  to  cause  an 
immediate  containment  pressure  increase 
such  that  an  airlock  door  could  not  be  closed; 
are  not  considered  to  be  representative  of  a 
significant  reduction  in  the  margin  of  safety. 
Additionally,  providing  the  ability  to 
elimin^e  any  reduction  in  safety  resulting 
from  the  combination  of:  (1)  extended 
operation  with  only  one  OPERABLE  door 
closed  (not  allowing  repairs  to  be  made  to 
restore  the  second  door  to  OPERABLE 
status);  and  (2)  the  transient  of  plant 
shutdown  to  follow  (due  to  Inability  to 
perform  the  overall  airlock  test);  further 
minimizes  any  reduction  in  the  margin  of 
safety.  The  allowance  is  proposed  have  strict 
administrative  control  which  will  provide 
assurance  that  any  associated  safety 
reduction  is  further  minimized.  Finally,  the 
allowed  time  for  both  airlock  doors  to  be 
open  is  not  expected  to  exceed  the  currently 
allowed  time  for  required  action  when 
drywell  integrity  is  determined  to  not  be  met. 
Therefore,  the  proposed  changes  do  not 
reduce  the  margin  of  safety. 

The  proposed  change  affecting  frequency 
of  testing  impacts  only  the  verification  of 
drywell  airlock  leakage.  The  limits  on  the 
allowable  leakage  ar<;  not  revised  and  must 
continue  to  be  met  The  changes  in  testing 
frequency  will  not  reduce  the  reliability  of 
the  drywell  airlock  hardware.  The 
surveillances  will  continue  to  provide 
sufficient  assurance  of  OPERABILITY. 
Therefore,  the  proposed  changes  do  not 
reduce  the  margin  of  safety. 

8.  The  proposed  change  does  not  adverse -y 
affect  design  or  performance  of  the  drywe'.l 
or  primarj'  containment  safety  functions. 
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Drywell  integrity  will  continue  to  be 
surveiiled  by  means  of  the  proposed  periodic 
drywell  bypass^eakage  test,  performance  of 
the  drywell  airlock  door  latching  and 
interlock  mechanism  surveillance,  and 
performance  of  additional  surveillances 
including  drywell  isolation  valves.  The 
combination  of  these  surveillances  will 
provide  adequate  assurance  that  drywell 
bypass  leakage  will  not  exceed  the  design 
basis  limit.  Evaluation  of  bypass  leakage 
values  for  complete  failure  of  the  drywell 
airlock  door  seals  determined  that  the 
drywell  airlock  door  seals  are  not  required  to 
maintain  the  design  basis  assumption  for 
limited  drywell  bypass  leakage.  Therefore, 
the  proposed  change  does  not  reduce  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Judge  George  W.  Armstrong 
Library.  Post  Office  Box  1406.  S. 
Commerce  at  Washington.  Natchez. 
Mississippi  39120 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn, 
1400  L  Street.  N.W..  12th  Floor. 
Washington.  DC  20005-3502 

NBC  Project  Director:  William  D. 
Beckner 

Illinois  Power  Company  and  Soyland 
Power  Cooperative,  Inc..  Docket  No.  50- 
461,  Clinton  Power  Station,  Unit  No.  1, 
DeWitt  County,  Illinois 

Date  of  amendment  request: 
November  4, 1993 

Description  of  amendment  request: 
The  proposed  amendment  would 
modify  Technical  Specification  3/ 
4.8.1.1.  "AC  Sources-Operating."  by 
removing  Surveillance  Requirement 
4.8.1.1.2.6.1  from  the  technical 
specifications  and  relocating  it  to  plant 
controlled  programs.  This  surveillance 
requirement  subjects  each  diesel 
generator  to  an  inspection  in  accordance 
with  the  manufacturer's 
recommendations.  The  proposed  action 
is  consistent  with  the  improved 
Standard  Technical  Specifications  for 
BWR/6  facilities  (NUREG-1434). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 
(1)  The  proposed  change  is  consistent  with 
the  improved  Standard  Technical 
Specification  (NUREG-1434)  and  does  not 
result  in  any  changes  to  the  existing  plant 
desi^.  The  diesel  generators  will  continue  to 
be  inspected  in  accordance  with  the 


manufacturer's  recommendations  as  part  of 
the  Clinton  Power  Station  preventive 
maintenance  program.  Since  the  change  does 
not  impact  the  ability  of  the  diesel  generators 
and  the  AC  electrical  power  sources  to 
perform  their  function,  this  change  does  not 
result  in  a  significant  increase  in  the 
consequences  of  any  accident  previously 
evaluated.  The  diesel  generators  will 
continue  to  function  as  designed  and  will 
continue  to  be  tested  as  previously  tested. 
Therefore,  the  proposed  change  will  not 
impact  the  probability  of  occurrence  of  any 
accident  previously  evaluated. 

(2)  This  request  does  not  result  in  any 
change  to  the  plant  design  nor  does  it  involve 
a  significant  change  in  current  plant 
operation.  The  diesel  generators  will 
continue  to  be  inspected  as  recommended  by 
the  manufacturer  and  the  remaining 
surveillance  requirements  will  not  be 
changed.  The  change  merely  permits  taking 
credit  for  current  preventive  maintenance 
activities  without  specifically  requiring  the 
inspection  activity  in  the  Technical 
Specifications.  As  a  result,  no  new  failure 
modes  will  tie  introduced,  and  the  proposed 
change  will  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

(3)  The  proposed  request  does  not 
adversely  impact  the  reliability  of  the  diesel 
generators.  As  stated  above,  the 
manufacturer's  recommended  inspections 
will  continue  to  be  performed.  In  addition, 
the  diesel  generators  will  continue  to  perform 
their  design  functions.  This  request  does  not 
involve  an  adverse  impact  on  diesel 
generator  operation  or  reliability.  Since  the 
diesel  generator  function  is  not  affected  by 
the  proposed  change,  this  request  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Vespasian  Warner  Public 
Library.  120  West  Johnson  Street. 
Clinton.  Illinois  61727 

Attorney  for  licensee:  Sheldon  Zabel. 
Esq..  Schiff.  Hardin  and  Waite,  7200 
Sears  Tower,  233  Wacker  Drive. 
Chicago.  Illinois  60606 

NBC  Project  Director:  James  E.  Dyer 

Illinois  Power  Company  and  Soyland 
Power  Cooperative.  Inc..  Docket  No.  50- 
461,  Clinton  Power  Station,  Unit  No.  1, 
DeWitt  County,  Illinois 

Date  of  amendment  request: 
November  4. 1993 

Description  of  amendment  request: 
The  proposed  amendment  would 
modify  Technical  Specification  3/ 
4.8.2.1.  "DC  Sources-Operating."  by 
deleting  the  requirement  that  the  plant 
be  shut  down  to  perform  the  required 
battery  capacity  or  service  testing. 


Basis  for  proposed  no  sign  if  icon  t 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

fl)  The  proposed  change  allows  removal  of 
the  Division  III  or  IV  twttery  from  service  for 
testing  during  plant  operation.  Because  of  a 
two-hour  requirement  for  restoration,  it  is  not 
expected  that  Division  I  or  II  batteries  would 
be  removed  from  service  during  plant 
operation.  Removal  of  any  DC  subsystem 
from  service  does  not  render  any  other 
subsystem  inoperable.  Clinton  Power  Station 
Updated  Safety  Analysis  Report  Section  8.3.2 
states  that  the  system  design  allows  for  the 
single  failure  or  loss  of  any  redundant  DC 
subsystem  during  simultaneous  accident  and 
loss  of  offsite  power  conditions  without 
adversely  affecting  safe  shutdown  of  the 
plant.  Since  all  required  functions  for  safe 
shut  down  of  the  facility  in  response  to  an 
accident  can  be  performed  by  the  Division  I 
and  II  DC  subsystems,  permitting  the 
Division  III  or  IV  125  VDC  subsystem  to  be 
out  of  service  during  plant  operation  would 
not  result  in  an  increase  in  the  consequences 
of  any  accidents  previously  evaluated.  Loss 
of  the  DC  Electrical  Distribution  System  is 
not  itself  an  initiator  of  any  previously 
evaluated  accident.  The  proposed  change 
would  therefore  have  no  impact  on  the 
probability  of  occurrence  of  an  accident 
previously  analyzed. 

(2)  This  request  does  not  result  in  any 
change  to  the  plant  design  nor  does  it  involve 
a  change  in  current  plant  operation.  The 
proposed  change  would  have  no  effect  on  the 
way  the  battery  capacity  test  is  performed. 
Maintenance  on  the  Division  III  or  IV  battery 
would  increase  reliability  of  the  affected 
battery,  and  post-modification  testing  would 
ensure  the  battery  is  operable  in  accordance 
with  the  vendor  recommendations  prior  to 
being  returned  to  service.  As  a  result,  no  new 
failure  modes  would  be  introduced,  and  the 
proposed  change  would  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

(3)  The  proposed  request  does  not 
adversely  impact  the  reliability  of  the  DC 
Electrical  Distribution  System.  The 
remaining  three  divisions  of  DC  power  would 
continue  to  perform  the  system's  design 
function  while  the  Division  III  or  IV  battery 
is  inoperable  for  testing.  Further,  the 
Technical  Specifications  permit  the  Division 
III  and/or  IV  batteries,  as  well  as  the  High 
Pressure  Core  Spray  system  itself,  to  be 
inoperable  for  limited  periods  of  time  during 
reactor  operation.  Since  the  proposed  change 
would  not  adversely  impact  system  operation 
or  reliability,  and  since  the  DC  Electrical 
Distribution  System  function  would  not  be 
adversely  affected  by  the  proposed  change, 
this  request  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  nas  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  .determine  that  the 
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amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Vespasian  Warner  Public 
Library.  120  West  Johnson  Street.     > 
Clinton,  Illinois  61727 

Attorney  for  licensee:  Sheldon  Zabel, 
Esq.,  Schiff,  Hardin  and  Waite.  7200 
Sears  Tower.  233  Wacker  Drive. 
Chicago,  Illinois  60606 

NRC  Project  Director:  James  E.  Dyer  • 

Niagara  Mohawk  Power  Corporation, 
Docket  No.  50-410.  Nine  Mile  Point 
Nuclear  Station.  Unit  2,  Oswego 
County,  New  York 

Dote  of  amendment  request: 
Novembers.  1993 

Description  of  amendment  request: 
The  propdsed  amendment  would 
modify  License  Condition  2.C.(4)  and 
delete  Technical  Specification  (TS)  3/ 
4.3.8.  "Turbine  Overspeed  Protection 
System."  License  Condition  2.C.(4) 
required  the  licensee  to  submit  for  NRC 
approval  a  turbine  system  maintenance 
program  based  on  the  manufacturer's 
calculations  of  missile  generation 
probabilities.  The  proposed  change  to 
License  Condition  2.C.(4)  would 
indicate  that  this  requirement  has  been 
satisfied.  The  deletion  of  TS  3/4.3.8 
would  provide  the  licensee  with  the 
flexibility  to  implement  the 
manufacturer's  recommendations  for 
turbine  steam  valve  surveillance  test 
requirements.  The  turbine  steam  valve 
surveillance  test  requirements  based  on 
manufacturer's  recommendations  would 
be  contained  in  the  Updated  Safety 
Analysis  Report. 

Basis  for  proposea  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  operation  of  Nine  Mile  Point  Unit  2. 
in  accordance  with  the  proposed 
amendment,  will  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

With  the  approval  of  this  Amendment, 
preventative  maintenance,  testing,  and 
inspections  of  the  Turbine  Overspeed 
Protection  System  will  remain  governed  by 
an  approved  turbine  system  maintenance 
program,  described  in  the  USAR  [Updated 
Safely  Analysis  Report].  To  maintain  turbine 
system  reliability,  controlled  procedures  are 
in  place  implementing  manufacturer's 
recommendations.  In  evaluating  the  turbine 
system  maintenance  program  (NRC  approved 
by  letter  dated  March  15, 1990  which 
satisfied  License  Condition  2.C.(4))  the  Staff 
found  the  overall  probability  of  generating  a 
turbine  missile  at  Nine  Mile  Point  Unit  2  to 
be  less  than  one  in  ten  thousand  (<lE-4) 
events  per  year.  This  probability,  when 


combined  with  a  lE-3  probability  (NUREG 
1048,  Supplement  6,  Appendix  U)  for  missile 
impact  and  essential  system  damage,  yields 
an  overall  probability  of  less  than  one  in  ten 
million  (<lE-7)  events  per  year.  Less  than 
one  in  ten  million  (<lE-7)  events  p>er  year  is 
an  acceptably  low  probability  according  to 
the  criteria  of  NUREG  0800  and  agrees  with 
the  initial  staff  finding  in  NUREG  1048. 
Consequently,  the  probability  of  a  previously 
evaluated  turbine  missile  accident  will  not 
increase. 

The  purpose  of  the  Turbine  Overspeed 
Protection  System  is  prevention  of  an 
oversf)eed  event,  the  precursor  to  a  ptotential 
turbine  fragment  missile.  Since  the  purpose 
of  this  system  is  preventative,  it  serves  no 
function  to  mitigate  any  accident  previously 
evaluated  and  thus  does  not  affect  the 
consequences  of  any  analyzed  accident. 

Updating  License  Condition  2.C.(4)  is 
administrative  in  nature  and  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Accordingly,  the  proposed  amendment 
will  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  ♦ 

The  operation  of  Nine  Mile  Point  Unit  2, 
in  accordance  with  the  profxised 
amendment,  will  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

Accidents  which  include  rapid  Turbine 
Stop  Valve  closure  as  a  respionse  to  some 
initiating  event  are  not  relevant  to  this 
discussion  since  in  those  instances  the  valves 
respond  as  designed. 

The  relevant  accident  resulting  from  a 
failure  of  the  Turbine  Overspeed  Protection 
System  is  a  turbine  fragment  missile  as 
evaluated  in  Section  3.5.1.3  of  the  Nine  Mile 
Point  Unit  2  Updated  Safety  Analysis  Report. 
Approval  of  this  amendment  would  not 
change  the  operational  characteristics  of 
surveillance  tests  and  would  impose  no  new 
testing  requirements,  but  rather  relocate 
testing  requirements  from  Technical 
Specifications  to  the  USAR.  Updating 
License  Condition  2.C.(4)  is  administrative  in 
nature  and  does  not  alter  intent  of  any 
requirements.  Therefore,  approval  of  this 
amendment  to  delete  Specification  3/4.3.8 
and  to  update  the  License  Condition  2.C.(4) 
signifying  NRC  approval  would  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  the  turbine  missile  accident 
previously  evaluated. 

The  operation  of  Nine  Mile  Point  Unit  2. 
in  accordance  with  the  proposed 
amendment,  will  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

With  the  approval  of  this  Amendment. 
Niagara  Mohawk  remains  committed  to  the 
manufacturer's  turbine  reliability  program. 
This  turbine  reliability  program  calculates 
the  same  maximum  permissible  probability 
for  generation  of  a  turbine  missile  as 
previously  evaluated.  This  turbine  missile 
generation  probability,  when  combined  with 
a  favorable  turbine  orientation,  results  in  the 
same,  acceptably  low,  overall  probability  of 
turbine  missile  damage  to  essential  systems 
and  does  not  involve  a  reduction  in  the 
margin  of  safety. 


Further,  the  approval  of  this  Amendment 
will  allow  Niagara  Mohawk  to  optimize  the 
performance  of  toting  and  ins|>ections  in 
accordance  with  the  manufacturer's 
recommendations  and  operational 
experience.  Implementing  the  manufacturer's 
recommendations  may  lead  to  a  reduced 
frequency  of  certain  steam  valve  surveillance 
tests  and  a  corresfionding  reduced 
probability  of  challenges  to  plant  equipment 
and  personnel,  thereby  enhancing  the  margin 
of  safety.  Updating  License  Condition  2.C.(4) 
is  administrative  in  nature  and  does  not  alter 
intent  of  any  requirements. 

The  deletion  of  Technical  Spiecification  3/ 
4.3.8  and  associated  bases  and  an  update 
signifying  satisfaction  of  the  License 
Condition  2.C.(4)  will  not,  therefore,  decrease 
the  margin  of  safety.  ' 

The  NRC  staff  has  Reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(g)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Attorney  for  licensee:  Mark  J. 
Wetterhahn.  Esquire.  Winston  &  Strawn. 
1400  L  Street.  NW.,  Washington,  DC 
20005-3502. 

NBC  Project  Director:  Robert  A.  Capra 

Northeast  Nuclear  Energy  Company. 
Docket  No.  50-245,  Millstone  Nuclear 
Power  Station,  Unit  1 ,  New  London 
County,  Connecticut 

Date  of  amendment  request:  October 
15, 1993 

Description  of  amendment  request 
The  proposed  changes  to  Tables  3.8-1 
and  3.8-2  would  provide  a  maximum 
duration  for  which  the  radioactive 
effluent  monitoring  instrumentation 
may  be  out-of-service  for  the  purpose  of 
maintenance,  performance  of  required 
tests,  checks,  calibrations,  or  sampling 
before  the  applicable  action  statement  is 
entered.  Additionally.  (1)  "sampling"  is 
proposed  to  be  added  to  the 
applicability  statements  within  Tables 
3.8-1  and  3.8-2  as  an  additional  reason 
for  the  radioactive  effluent  monitoring 
instrumentation  to  be  out-of-service  and 
(2)  the  sentence  "Auxiliary  sampling 
must  be  initiated  within  12  hours  of 
initiation  of  this  action  statement"  is 
proposed  to  be  added  to  Action 
Statement  D  for  Table  3.8-2. 

Basis  for  proposed  no  significant 
hazards  consideration  determination. 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 
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NNECO  (Nortfaeact  Nuclear  Energy 
Company]  ha«  reviewed  th«  proposed 
change*  in  accoriiance  with  10CFR5a92  and 
has  concluded  that  they  do  not  involve  a 
significant  haaards  consideration  (SHQ.  The 
bfflis  fcic  tiiia  conclusion  is  that  the  three  •■ 

criteria  of  10CFR50.92(c)  are  not 
compromised.  The  proposed  changes  do  not 
involve  an  SHC  because  the  changes  would 
not: 

1.  Involve  a  significant  increese  in  the 
probability  or  consequences  oi  an  accident 
previously  analyzed. 

These  changes  address  the  operability 
requirements  for  radioactive  effluent 
monitoring  instrumentation  outlined  in 
Tables  3  8-1  and  3.»-2,  and  Action  Statement 
D  associated  with  Table  3.8-2  on  page  3V4  8- 
8.  The  addition  of  a  12-hour  channel 
inoperability  fane  limit  to  the  applicability 
statements  within  Table*  3.»-l  and  3.8-2 
provides  a  specific  duration  for  which 
radioactive  effluent  monitoring 
instrumeotation  may  be  out-of-service  for  the 
purpose  of  maintenance  and  performance  of 
required  tests,  checks,  calibrations,  and 
sampling  without  entering  the  associated 
action  statement  The  12-hour  time  limit  was 
deemed  appropriate  based  on  previous 
historical  {>Brformance  of  the  maintenance  on 
this  instrumentatioji.  The  inclusion  of 
sampling  to  the  activities  which  may  be 
performed  during  instrument  service 
interruption  is  necessary  to  more  accurately 
reflect  loutine  work  currently  performed  on 
these  instruments.  The  addition  of  the 
sentence,  "Auxiliary  sampling  must  be 
initiated  within  12  hours  of  initiation  of  the 
action  statement"  on  page  3/4  8-8  provides 
specific  guidance  for  periods  of  instrument 
inoperability  beyond  that  specified  in  the 
applicability  statements  for  iodine  and 
particulate  samplers.  Auxiliary  sampling  for 
the  Iodine  and  Particulate  Monitoring 
Instrumentation  requires  setup  of  temporary 
monitoring  equipment.  As  such,  the  12-hour 
time  allotment  is  appropriate  for  this  action 
statement. 

These  changes  provide  clarification  of  the 
actions  to  be  taken  during  instrument 
inoperability.  The  radioactive  effluent 
monitoring  instnunentation  is  passive  and 
there&ire  does  not  affect  design  basis 
accident  scenarios.  These  changes  do  not 
involve  any  alterations  to  plant  equipment  or 
prtx»dures  which  would  affect  any 
operational  modes  or  accident  precursors. 
Therefore,  the  changes  have  no  effect  on  the 
probability  of  occiurence  of  previously 
evaluated  accidents,  and  have  no  efiect  on 
the  consequences  of  previously  evaluated 
accidents. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

The  changes  described  above  do  not 
involve  physical  modifications  to  the 
radioactive  effluent  monitoring 
instrumentation  and,  therefore,  do  not  affect 
plant  or  operator  response  to  an  accident. 
The  changes  clarify  operability  recpiiremants 
associated  with  this  instrumentation,  which 
Is  passive  and,  therefore,  cannot  initiate  oc 
mitigate  any  type  of  accident  The 
instrumentation  serves  to  provide 
radiological  information  to  the  plant 


operator.  As  such,  the  proposed  changes  have 
no  impact  on  design  basis  accidents,  and  the 
changes  will  not  modify  plant  response  or 
create  a  new  or  unanalyzed  event.  No  new 
foilure  modes  are  introduced.  , 
.,    3.  Involve  a  significant  reduction  in  the 
margin  of  safety. 

These  changes  provide  specific  operability 
requirements  for  radioactive  effluent 
monitoring  instrumentation  and  do  not  have 
any  impact  on  the  protective  boundaries  and, 
therefore,  have  no  impact  on  the  safety  limits 
for  these  boundaries.  The  instrumentation 
associated  with  these  changes  does  not 
provide  a  safety  function  and  only  serves  to 
provide  radiological  information  to  plant 
operators.  The  instrumentation  has  no  affect 
on  the  operation  of  any  safety-related 
equipment.  No  hardware,  software,  or 
setpoint  changes  are  involved  in  this  wording 
change.  These  dianges  provide  more 
definitive  operability  and  surveillance 
requirements  for  radioactive  effluent 
monitoring  instruments.  As  such,  these 
changes  have  no  impact  on  the  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  detennine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Learning  Resources  Center. 
Thames  Valley  State  Technical  College, 
574  New  London  Turnpike,  Norwich, 
Connecticut  06360. 

Attorney  for  licensee:  Gerald  Garfield. 
Esquire,  Day,  Berry  &  Howard, 
Counselors  at  Law.  Qty  Place,  Hartford. 
Connecticut  06103-3499. 
NRC  Project  Director:  ]ohn  F.  Stolz 

Philadelphia  Electric  Company,  Public 
Service  Electric  and  Ga»  Company, 
Delmarva  Power  and  Light  Company, 
and  Atlantic  City  Electric  Company, 
Dockets  Nos.  50-277  and  50-278,  Peach 
Bottom  Atomic  Power  Station,  Units 
Nos.  2  and  3,  York  County. 
Pomsylvaiua 


Date  of  application  for  amendments: 
October  5. 1993 

Description  of  amendment  request: 
The  amendment  would  revise  the  Plant 
Operating  Review  Committee  (PORC) 
.  review,  the  Nuclear  Review  Board 
review,  Radiological  Environmental 
Monitoring  Program  requirements, 
position  titles,  and  the  organization 
chart  in  Appendix  B  consistent  with 
Appendix  A. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  rw^uired  by  10  CFR  50.91(a).  the 
Ucensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 


1.  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  they  do  not  affect 
operation,  equipment,  or  a  safety  related 
activity  and  are  heix»  administrative  in 
nature.  Thui^  these  administrative  changes 
cannot  affect  the  probability  or  consequences 
of  any  accident 

2.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated 
because  these  changes  are  purely 
administrative  and  do  not  affect  the  plant. 
Therefore,  these  changss  cannot  create  the 
possibility  of  any  accident 

3.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety 
because  the  changes  do  not  affect  any  safety 
related  activity  or  equipment  These  change 
are  purely  administrative  in  nature  and  do 
not  affect  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  detennine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Government  PubUcations 
Section,  State  Library  of  Pennsylvania. 
(REGIONAL  DEPOSITORY)  EducaUon 
Building,  Walnut  Street  and 
Commonwealth  Avenue.  Box  1601. 
Harrisburg,  Pennsylvania  17105. 

Attorney  for  licensee:  ].  VV.  Durham, 
Sr..  Esquire,  &•.  V.P.  and  General 
Counsel.  Philadelphia  Electric 
Company.  2301  Market  Street. 
Philadelphia.  Pennsylvania  19101 

NRC  Project  Director:  Larry  E. 
Nicholson,  Acting 

Philadelphia  Electric  Company,  Public 
Service  Electric  and  Gas  Company, 
Delmarva  Power  and  Light  Company, 
and  Atlantic  City  Electric  Company, 
Dockets  Nos.  50-277  and  50-278,  Peach 
Bottom  Atomic  Power  Station,  Units 
Nos.  2  and  3,  York  County, 
Pennsylvania 

Date  of  application  for  amendments. 
October  27, 1993 

Description  of  amendment  request: 
The  Ucensee  proposes  to  change  the 
Technical  Specifications  to  1)  require 
the  Senior  Manager-Operations  to  hold 
a  Senior  Reactor  Operator  (SRO)  license; 
and  2)  delete  the  requirement  for  the  a) 
Plartt  Manager  or  Superintendent- 
Operations,  b)  the  Assistant 
Superintendent-Operations,  and  c)  the 
Superintendent-Technical  or  the 
Engineer-Systems  to  hold  an  SRO 

license. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As- required  by  10  CFR  50,91(a).  the 
licensee  has  provided  its  analysis  of  the 
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issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1)  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  o^ 
consequences  of  an  accident  previously 
evaluated. 

The  probability  of  occurrence  of  an 
accident  is  based  In  part  on  the  training  and 
qualification  requirements  applicable  to  the 
personnel  filling  key  plant  management 
positions.  Accordingly,  the  qualifications  and 
scope  of  responsibilities  applicable  to  plant 
management  positions  relative  to  the 
guidance  in  A  ISI  N18.1-1971,  as  described 
in  Updated  Final  Safety  Analysis  Report 
(UFSAR)  Section  13.2,  "Organizational 
Structure,"  were  originally  reviewed  and 
approved  by  the  NRC  during  the  initial  plant 
licensing.  Specifically,  UFSAR  Section 
13.2.3,  "Qualifications  of  Nuclear  Plant 
Persbimel,"  details  the  following  correlation 
between  plant  management  positions  and  the 
criteria  in  ANSI  N18.1-1971: 

[. , .  See  licensee's  table  in  application] 

Section  4.2.1,  "Plant  Managers.'  of  ANSI 
N18.1-1971  states  in  part  that '...  The  plant 
manager  shall  have  acquired  the  experience 
and  training  normally  required  for 
examination  by  the  AEC  for  a  Senior  Reactor 
Operator's  License...'  unless  the  plant 
organization  includes  one  or  more  persons 
who  are  designated  as  principal  alternates  for 
the  plant  manager  and  who  meet  the  nuclear 
power  plant  experience  and  training 
requirements  established  for  the  plant 
manager.  The  Plant  Manager  can  conform  to 
the  criterion  of  ANSI  N18.1-1971  Section 
4.2.1  without  holding  an  SRO  License  by 
acquiring  nuclear  plant  experience  and 
training.  The  Senior  Manager-Operations  is 
designated  as  a  principal  alternate  to  the 
Plant  Manager.  ANSI  N18.1-1971,  Section 
4.2.2,  'Operations  Manager,'  states  in  part 
that  at  the  time  of '...appointment  to  the 
active  position. ..the  operations  manager  shall 
hold  a  Senior  Reactor  Operator's  License.' 
Requiring  the  Senior  Manager-Operations  to 
hold  an  SRO  License  will  continue  to  ensure 
conformance  with  this  criterion.  ANSI  N18.1- 
1971,  Section  4.3.2.  'Supervisors  Not 
Requiring  AEC  Licenses,'  does  not  include 
any  recommendation  that  these  managers 
have  the  training  to  be  eligible  for,  or  hold, 
an  SRO  license.  ANSI  N18.1-1971.  Section 
4.2.4,  'Technical  Manager,'  does  not  include 
any  recommendation  that  the  Technical 
Manager  have  the  training  to  be  eligible  for, 
or  hold,  an  SRO  License. 

The  proposed  TS  change  would  continue 
to  require  that  the  individual  responsible  for 
the  management  of  plant  operations  as  well 
as  day-to-day  operating  activities  and 
conformance  to  the  operating  license,  TS, 
and  operating  procedures  demonstrate 
detailed  operating  knowledge  and 
successfully  complete  training  required  to 
obtain  and  hold  an  SRO  License,  while 
deleting  the  unnecessary  requirement  that 
the  Plant  Manager  or  the  Assistant 
Superintendent-Operations  or  the 
Superintendent-Technical  or  the  Engineer 
Systems  hold  an  SRO  License.  Also,  licensed 
plant  shift  operators  will  continue  to  report 
to  a  management  position  filled  by  an 
individual  who  holds  an  SRO  License. 


Operations  management  and  Technical 
management  personnel  would  continue  to 
maintain  cognizance  of  pertinent  plant, 
procedure,  and  TS  changes  by  virtue  of  the 
responsibilities  of  their  plant  management 
positions,  TS  required  PORC  memlwrship, 
and  roles  in  the  Emergency  Response 
Organization.  These  responsibilities  include 
review  and  or  approval  of  proposed  new  or 
revised  operating  procedures  and  oversight  of 
LOR  training.  Therefore,  the  qualifications  of 
the  Operations  and  Technical  Management 
personnel  will  remain  at  the  currently 
required  level.  Furthermore,  these  key  plant 
management  individuals  who  will  no  longer 
[be]  required  to  hold  an  SRO  License  will  be 
able  to  devote  the  time  now  spent  in  LOR 
training  to  increase  their  overview  and 
involvement  in  plant  operation  and  planning 
activities.  Accordingly,  the  probability  of 
ocaurence  of  an  accident  previously 
evaluated  in  the  Safety  Analysis  Report 
(SAR)  that  was  based  on  the  training  and 
qualification  of  key  plant  management 
personnel  is  not  increased  by  the  proposed 
change  to  the  current  SRO  License 
requirements. 

'The  consequences  of  an  accident 
previously  evaluated  in  the  SAR  could  be      * 
affected  by  the  qualification  of  plant 
management  personnel  to  which  the  plant 
operators  report  via  the  chain  of  command. 
As  explained  above,  the  proposed  TS  change 
to  require  the  manager  in  the  licensed 
operator  chain  of  command  to  hold  an  SRO 
License  will  continue  to  meet  the  guidance 
provided  by  the  applicable  criteria  in  ANSI 
N18.1-1971. 

This  proposed  change  does  not  involve  any 
changes  to  plant  SSC,  or  in  the  manner  in 
which  plant  SSC  [structures,  systems  or 
components]  are  operated,  maintained, 
modified,  tested,  or  inspected.  Therefore,  the 
proposed  TS  change  does  not  increase  the 
consequences  of  accidents  previously 
evaluated  in  the  SAR. 

Accordingly,  as  explained  above,  the 
proposed  TS  change  does  not  involve  an 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2)  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

This  proposed  change  involving  the 
qualification  (e.g.,  obtain  and  hold  [an]  SRO 
License]  of  key  plant  management  personnel 
cannot  create  the  possibility  of  a  new  or 
different  t>'pe  of  accident  than  previously 
evaluated  in  the  SAR  because  no  substantive 
change  to  the  current  requirements  is 
involved  as  discussed  above.  Also,  because 
the  proposed  TS  change  does  not  involve 
physical  changes  to  plant  SSC,  the  possibility 
of  creating  a  different  type  of  accident  than 
previously  evaluated  in  the  SAR  cannot  be 
created.  Therefore,  the  possibility  of  a 
different  type  of  accident  than  previously 
evaluated  in  the  SAR  is  QOt  created. 

3)  The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  margin  of  safety  of  overall  plant 
operating  activities  is  based  in  part  on  the  TS 
requirements  that  personnel  serving  in  key 
plant  management  positions  satisfy 
qualification  criteria  specified  in  ANSI 
N18.1-1971.  The  proposed  change  to  the  TS 


does  not  reduce  these  established 
qualifications  that  key  plant  management 
personnel  must  oirrently  satisfy.  In  addition, 
implementation  of  the  proposed  TS  changes 
will  allow  the  affected  plant  management 
individuals  to  use  the  time  now  spent  in  LOR 
training  (i.e..  approximately  one  week  out  of 
every  six  week  period  throughout  the  year) 
to  increase  their  involvement  in  plant 
operational  matters  and  planning  activities. 
Therefore,  the  proposed  TS  change  does  not 
reduce  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  Involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pemlsylvania, 
(REGIONAL  DEPOSITORY)  Education 
Building,  Walnut  Street  and 
Commonwealth  Avenue,  Box  1601, 
Harrisburg,  Pennsylvania  17105. 

Attorney  for  licensee:  J.  W.  Durham, 
Sr.,  Esquire.  Sr.  V.P.  and  General 
Coimsel,  Philadelphia  Electric 
Company,  2301  Market  Street, 
Philadelphia,  Pennsylvania  19101 

NRC  Project  Director:  Larry  E. 
Nicholson,  Acting 

Philadelphia  Electric  Company,  Public 
Service  Electric  and  Gas  Company, 
Delmarva  Power  and  Light  Company, 
and  Atlantic  City  Electric  Company, 
Dockets  Nos.  50-277  and  50-278,  Peach 
Bottom  Atomic  Power  Station,  Units 
Nos.  2  and  3,  York  County, 
Pennsylvania 

Date  of  application  for  amendments: 
October  27, 1993 

Description  of  amendment  request: 
The  Ucensee  proposes  to  amend  the 
Technical  Specifications  (TS)  to  allow 
one  of  the  required  on-shift  Senior 
Reactor  Operator  (SRO)  positions  to  be 
combined  with  the  required  Shift 
Technical  Advisor  (STA)  position  (i.e.. 
dual-role  SRO/STA  position).  The 
proposed  change  will  permit  the 
licensee  to  continue  to  satisfy  the  NRC 
policy  for  engineering  expertise  on  shift, 
using  either  of  the  options  discussed  in 
Generic  Letter  86-04,  "Policy  Statement 
on  Engineering  Expertise  on  Shift," 
dated  February  13, 1986. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
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evaluated  bectuM  impIeiiMntation  of  the 
propoMd  cbanges  will  no<  involve  any 
physical  cbanfps  to  plant  SSC  (systents, 
structuTM  or  components)  or  the  manner  in 
which  these  SSC  are  operated,  maintained, 
modified,  tested,  or  inspected.  Therefore,  thev 
proposed  use  of  the  dual-role  SRO/STA 
position  does  sot  increase  the  protiability  of 
an  accident  previously  evahiated. 

The  consequences  of  an  accident 
previously  evaluated  could  be  affected  by  the 
perfonnance  of  the  individxial  filling  the 
dual-role  SRO/STA  position.  However, 
implementation  of  the  proposed  change  will 
result  in  personnel  with  enhanced 
operational  knowledge  being  assigned  to 
perform  the  STA  &inction  of  providing 
accident  assessment  expertise  and  analyzing 
and  responding  to  off  normal  occurrences 
when  needed.  The  NRC*s  staled  preference  in 
the  October  28, 1985.  "Policy  Statement  on 
Engineering  Expertise  on  Shift."  indicates 
that  the  NRC  has  concluded  that  the 
individual  filling  the  dual-role  SRO/STA 
position  nuiy  perform  these  functions  better 
than  a  non-licensed  individual  filling  the 
STA  position  even  when  the  SRO/STA  is 
concurrently  functioning  as  one  of  the 
required  shifl  SROs.  Furthermore, 
implementation  of  the  proposed  changes  will 
not  affect  the  staffmg  or  qualification  of  the 
fire  brigade  members.  Therefore,  the 
proposed  TS  changes  do  not  increase  the 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  firom  any  accident  previously 
evaluated  because  implementatioa  of  the 
proposed  TS  changes  will  not  involve 
physical  changes  to  plant  SSC.  or  the 
addition  of  new  SSC  Furthermore, 
injplementatjon  of  the  proposed  changes  will 
not  adversely  affect  the  manner  in  which 
plant  SSC  are  operated,  maintained, 
modified,  tested,  or  inspected.  Therefore,  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  is  not  created. 

3.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety 
because  the  STA  and  fire  brigade  leader 
positions  will  be  filled  by  appropriately 
qualified  personnel  and  shih  staffing 
required  by  TS  Table  6.2.1  and 
10CFR50.54(m)(2)  is  maintained. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Government  Publications 
Section.  State  Library  of  Pennsylvania. 
(REGIONAL  DEPOSITORY)  Education 
Building.  Walnut  Street  and 
Common weehh  Avenue,  Box  1601. 
Harrisburg.  Pennsylvania  17105. 

Attorney  for  licensee:  ].  W.  Durham, 
Sr..  Esquire,  Sr.  V.P.  and  General 
Counsel,  Pbfladelphia  Electric 


Company,  2301  Market  Street. 
Philadelphia.  Pennsylvania  19101 

NRC  Project  Director:  Larry  E. 
Nicholson.  Acting 

Philadelphia  Electric  Compatty,  Pidl>lic 
Service  Electric  and  Gas  Company, 
Dehnarva  Power  and  Light  Company, 
and  Atlantic  City  Electric  Company, 
Dodteto  Nos.  50-277  and  50-278.  Peach 
Bottom  Atoiaic  Power  Station,  Units 
Nos.  2  and  3,  York  County, 
Pennsylvania 

Date  of  application  for  amendments : 
November  1, 1993 

Description  of  amendment  request: 
The  proposed  changes  concern  the 
Radiation  Monitoring  Systems  - 
Isolation  and  Initiation  Functions 
section  of  the  Technical  Specifications 
(TS)  and  are  necessary  to  support  a 
plant  modification  [Mod.  5281).  The 
modification  updates  the  obsolete 
control  room  ventilation  radiation 
monitoring  equipment  and  replaces  it 
with  a  microprocessor  based  in-duct 
system. 

The  proposed  administrative  change 
to  the  Seismic  Monitoring 
Instrumentation  section  of  the  TS 
revises  page  240v  (Table  4.15).  to 
change  the  title  of  Item  3  from  "Triaxial 
response-Spectrum  Recorders."  to 
"Central  Recording  and  Analysis 
System."  This  will  then  be  consistent 
with  Item  3  of  page  240u. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  Control  Room  Ventilation  Intake 
Radiation  Monitoring  System  does  not  serve 
as  an  initiator  or  contributor  to  any  accidents 
previously  evaluated.  The  s>-stem  provides 
indication  and  detection  of  radioactivity  in 
the  control  room  ventilation  intake  and 
initiates  the  appropriate  trip  logic  to  start  the 
Control  Room  Emergency  Ventilation  (CREV) 
system.  This  modification  increases  the 
number  of  radiation  monitors  and  reduces 
the  overall  complexity  of  the  Control  Room 
Ventilation  Intake  Radiation  Monitoring 
System.  The  logic  to  initiate  CREV  is  revised 
from  one  out  of  two  to  one  out  of  two  twice, 
to  reduce  the  number  of  spurious  initiations 
of  CREV. 

The  proposed  seismic  monitoring  changes 
are  purely  administrative  and  will  correct  an 
omission  from  a  previously  approved  TSCR. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 


2.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated 

The  proposed  Control  Room  Ventilation 
Intake  Radiation  Monitoring  System  changes 
support  modification  S281  which  upgrades 
the  ConlitSFRiom  Ventilation  Intake 
Radiation  Monitoring  System.  The 
modification  replaces  the  obsolete  Control 
Room  Ventilation  Intake  Radiation 
Monitoring  System  equipment  with  statc-uf- 
the-art  equipment  All  radiation  detectors 
and  monitoring  components  shall  have  equal 
or  better  perfonnance  specifications  and 
qualification  requirements  than  the  existing 
components.  The  new  equipment  to  be 
installed  under  modification  5281  does  not 
introduce  any  new  failure  modes  as 
compared  to  the  existing  equipment. 

The  proposed  seismic  monitoring  changes 
are  purely  administrative  and  will  correct  an 
omission  from  a  previously  approved  TSCR 

Based  on  the  above,  the  proposed  changes 
do  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

3.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety 

The  current  PBAPS  Technical 
Specifications  require  a  minimum  of  one  (1) 
detector  for  indication  and  alarm  of 
radioactive  air  being  drawn  into  the  Control 
Room  be  operable.  The  associated  Bases  also 
state  that  "control  room  intake  air  filtration 
is  initiated  when  a  trip  signal  from  the 
detectors  is  given."  Currently.  CREV  is 
initiated  via  high  radiation  signals  from 
either  detector  (using  a  one  out  of  two  logic) 
or  failure  signals  from  both  detectors  or 
failure  of  one  detector  and  low  flow  in  the 
other  detector  sample  line  or  low  flow  in 
both  detector  sample  lines. 

With  the  new  system,  CREV  will  be 
initiated  on  1)  high  radiation  (using  a  one  out 
of  two  twice  logic),  2)  low  flow  in  the  control 
ventilation  duct.  3)  loss  of  power  in  one 
division  at  the  local  radiation  monitoring 
system  (RMS)  panel,  or  4)  downscale/failure 
of  the  RIS  (using  a  one  out  of  two  twice 
logic).  High  radiation,  low  flow  in  the 
ventilation  duct,  loss  of  power  or  downscale/ 
failure  of  an  RIS  will  be  annunciated  in  the 
control  room. 

The  proposed  seismic  monitoring  changes 
are  purely  administrative  and  will  correct  an 
omission  from  a  previously  approved  TSCR. 

Based  on  the  above,  the  proposed  changes 
do  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Government  Publications 
Section.  State  Library  of  Pennsylvania. 
(REGIONAL  DEPOSITORY!  EducaUon 
Building,  Waluut  Street  and 
Commonwealth  Avenue.  Box  1601, 
Ha'rrisbtirg,  Pennsylvania  17105. 


Attorney  for  licensee:  J.  W.  Durham, 
Sr..  Esquire.  Sr.  V.P.  and  General 
Counsel.  Philadelphia  Electric 
Company,  2301  Market  Street. 
Philadelphia,  Pennsylvania  19101     , 

NRC  Project  Director:  Larry  E. 
Nicholson.  Acting 

Power  Authority  of  The  State  of  New 
York,  Docket  No.  50-286,  Indian  Point 
Nuclear  Generating  Unit  No.  3, 
Westchester  County,  New  York 

Date  of  amendment  request:  October 
29. 1993 

Description  of  amendment  request: 
The  licensee  has  requested  an 
amendment  to  the  Technical 
Specifications  (TS)  to  revise  Section 
3.10  (Control  Rods  and  Power 
Distribution  Limits)  to  correct  an 
administrative  error  that  resulted  fi"om 
the  issuance  of  TS 

Amendment  No.  103.  Specifically, 

Amendment  No.  103.  wnich  was 
issued  on  September  11, 1990,  relocated 
Figures  3.10-2  (Hot  Channel  Factor 
Normalized  Operating  Envelope)  and 
3.10-4  (Control  Rod  Insertion  Limits) 
from  the  TS  to  the  Core  Operating  Limit 
Report  (COLR).  However,  these  figures 
and  references  to  them  were  not 
removed  from  TS.  The  licensee's 
amendment  request  will  correct  this 
administrative  error  and  further  clarify 
the  TS. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  die 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  license  amendment 
involve  a  significant  increase  in  the 
probability  or  consequences  of  any  accident 
previously  evaluated? 

Response: 

The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated.  The  proposed  changes  are 
administrative  in  nature  ~  aiming  to  provide 
clarity  on  the  status  of  technical  specification 
figures.  The  changes  do  not  aRect  plant 
system  operations,  functions,  or  procedures. 

2.  Does  the  proposed  license  amendment 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated? 

Response: 

The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated  since 
they  are  administrative  in  nature.  The 
changes  do  not  introduce  new  systems, 
equipment  or  procedures. 

3.  Does  the  proposed  amendment  involve 
a  significant  reduction  in  a  margin  of  safioty? 

Response: 

The  proposed  changes  do  not  involve 
significant  reductions  in  margins  of  safety 
The  changes  are  edministrative  in  nature  - 


clarifying  the  status  of  technical  specification 
figures.  The  changes  do  not  affect  system 
operations,  functions,  procedures  or 
setpoints. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library. 
100  Marline  Avenue,  White  Plains,  New 
York  10601. 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt,  10  Columbus  Qrcle,  New  York, 
New  York  10019. 

NRC  Project  Director:  Robert  A.  Capra 

Public  Service  Electric  k  Gas  Company, 
Docket  No.  50-354,  Hope  Creek 
Generating  Station,  Salem  County,  New 
Jersey 

Date  of  amendment  request:  October 
18. 1993 

Description  of  amendment  request: 
The  propKtsed  amendment  extends  the 
surveillance  test  intervals  (STI's)  and 
allowed  out-of-service  times  (AOTs)  for 
selected  instrumentation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  not  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

Te  justify  the  STI  and  AOT  relaxation  for 
the  selected  instrumentation  mentioned 
above.  GENE-770-06-1-A  (Reference  1)  [see 
October  18, 1993,  application)  demonstrates 
the  similarity  in  components,  configuration, 
and  function  with  previously  reviewed 
Instrumentation  for  which  STI  and  AOT 
relaxations  *rere  approved.  The  analysis  for 
the  previously  approved  STI  and  AOT 
relaxation  approvals  are  in  NEDC-90851P-A, 
NEDC-31677P-A  (References  3  and  4. 
respectively)  (see  October  18, 1993, 
application).  When  all  contributing  factors 
are  considered,  the  net  impact  of  the 
proposed  changes  is  to  improve  plant  safety. 
These  generic  analyses  have  been  verified  to 
be  applicable  to  the  (Hope  Creek  Generating 
Station)  HOGS  as  indicated  in  Section  in 
above.  [See  October  18, 1993,  application.) 
Sii>ce  the  proposed  changes  have  a  net 
beneficial  impact  on  plant  safety  when  all 
factors  are  considered,  the  projjosed  changes 
will  not  significantly  incnase  the  probability 
or  consequences  of  a  previously  analyzed 
accident  . 

2.  Will  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

Increasing  the  AOTs  and  STb  for  the 
selected  instrumentation  does  not  alter  the 


function  of  the  equipment  nor  involve  any 
type  of  plant  modification.  Additionally,  no 
new  modes  of  pint  operation  are  involved 
with  these  changes.  The  proposed  changes 
therefore  will  not  create  the  possibility  of  a 
new  or  different  kind  of  soddenl  from  any 
accident  previously  evaluated. 

3.  Will  not  involve  a  significant  reduction 
in  a  margin  of  safety. 

As  requested  by  the  BWR  Owners'  Group. 
GE  performed  analyses  to  evaluate  the  effect 
of  the  proposed  changes  on  plant  safety.  The 
NRC  staff  has  reviewed  and  approved  the 
generic  studies  contained  in  GE  LTRs 
(Licensing  Topical  Reports)  MEDC-30851P-A. 
NEDC-31677P-A.  and  GENE-770-06-1-A  and 
has  concurred  with  the  BWR  Owners  Croup 
that  the  proposed  changes  do  not 
significantly  affect  the  plant  safety. 
Furthermore,  the  overa^  level  of  plant  safety 
will  be  improved  by  the  proposed  changes. 
It  can  therefore  be  concluded  that  the 
proposed  changes  will  not  significantly 
reduce  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Tlierefore.  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involve.s  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Pennsville  Public  Library,  190 
S.  Broadway,  Pennsville,  New  Jersey 
08070 

Attorney  for  licensee:  M.  J. 
Wetterhahn.  Esquire,  Winston  and 
Strawn.  1400  L  Street,  NW., 
Washington,  DC  20005-3502 

NBC  Project  Director:  Larry  E. 
Nicholson,  Acting 

Public  Service  Electric  &  Gas  Company, 
Docket  No.  50-354,  Hope  Creek 
Generating  Station,  Salem  County.  New 
Jersey 

Date  of  amendment  request:  October 
18, 1993 

Description  of  amendment  request: 
The  proposed  amendment  extends  the 
surveillance  test  intervals  (STIs)  and 
allowed  out-of-service  times  (AOTs)  for 
the  isolation  actuation  instrumentation 
at  the  Hope  Creek  Generating  Station. 

Basis  for  proposed  no  significant 
hazards  consideration  determination. 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  not  involve  a  significant  increa5«  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  changes  to  the  isolation 
actuation  instrumentation  were  fudged  to 
potentially  affect  plant  safety  through  their 
impact  on  the  isolation  feilure  frequency 
(IFF).  The  generic  analyses  contained  in 
Licensing  Topical  Report  (LTR)  NEDC- 
30851P-A.  Supplement  2  and  LTR  NEDC- 
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31677P-A  assessed  the  impact  of  changing 
the  isolation  actuation  instrumentation 
surveillance  te«(  intervals  (STls)  and  allowed 
out-of-service  times  (AOTs)  on  the  IFF.  The 
analyses  contained  in  these  LTRs 
demonstrate  that  the  proposed  changes  have  *^ 
a  negligible  effect  on  the  IFF,  and  when  all 
contributing  factors  are  considered,  the  net 
impact  of  the  proposed  changes  is  to  improve 
plant  safety.  These  generic  analyses  have 
been  verified  to  be  applicable  to  the  HCXJS 
(Hope  Creek  Generating  Station]  as  indicated 
in  Section  III  above.  (See  October  18, 1993, 
application).  Since  the  proposed  changes  do 
not  significantly  affect  the  IFF  and  have  a 
beneficial  impact  on  plant  safety  when  all 
factors  are  considered,  the  proposed  changes 
will  not  significantly  increase  the  probability 
or  consequences  of  a  previously  analyzed 
accident. 

2.  Will  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

Increasing  the  AOTs  and  STIs  for  the 
isolation  actuation  instrumentation  does  not 
alter  the  function  of  the  equipment 
performing  the  isolation  functions  nor 
involve  any  type  of  plant  modification. 
Additionally,  no  new  modes  of  plant 
operation  are  involved  with  these  changes. 
The  proposed  changes  therefore  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Will  not  involve  a  significant  reduction 
in  a  margin  of  safety. 

The  proposed  changes  to  the  isolation 
actuation  instrumentation  were  judged  to 
potentially  affect  plant  safety  through  their 
impact  on  the  IFF.  As  requested  by  the  BWR 
Owners'  Group,  GE  performed  analyses  to 
evaluate  the  effect  of  the  proposed  changes 
on  the  IFF.  The  NRC  staff  has  reviewed  and 
approved  the  generic  study  contained  in 
LTRs  NEDC-30851F-A,  Supplement  2  and 
NEDC-31677P-A  and  has  concurred  with  the 
BWR  Owners  Group  that  the  proposed 
changes  do  not  significantly  affect  the  IFF. 
Furthermore,  the  overall  level  of  plant  safety 
will  be  improved  by  the  proposed  changes. 
It  can  therefore  be  concluded  that  the 
proposed  changes  will  not  significantly 
reduce  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Pennsville  Public  Library,  190 
S.  Broadway.  Pennsville.  New  Jersey 
08070 

Attorney  for  licensee:  M.  J. 
Wetterhahn.  Esquire.  Winston  and 
Strawn.  1400  L  Street.  NW.. 
Washington,  DC  20005-3502 

NRC  Project  Director  Larry  E. 
Nicholson,  Acting 


Tennessee  Valley  Authority,  Docket 
Nos.  50-259,  50-260  and  50-296,  Browns 
Ferry  Nuclear  Plant,  Units  1,  2,  and  3, 
Limestone  County,  Alabama 

Date  of  amendment  request: 
September  30. 1993  (TS  345) 

Description  of  amendment  request: 
The  proposed  amendment  would  delete 
conditions  from  the  Browns  Ferry  Units 
1.2.  and  3  Ucenses  which  require 
maintenance  of  positive  access  controls 
for  the  containment  in  accordance  with 
10  CFR  73.55(d)(8).  and  deletes  a 
redundant  condition  from  the  Unit  3 
license. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  administrative  change  to  the 
operating  licenses  does  not  involve  any 
physical  alterations  of  plant  configuration, 
changes  to  setpoints,  or  changes  to  any 
operating  parameters.  The  proposed  change 
does  not  increase  the  frequency  of  the 
precursors  to  design  basis  events  or 
operational  transients  analyzed  in  the 
Browns  Ferry  Final  Safety  Analysis  Report. 
The  change  does  not  alter  the  designation  of 
BFN  [Browns  Ferry  Nuclear  Plant] 
containment  as  a  vital  area,  or  alter  the  NRC- 
approved  measures  set  forth  in  the  BFN 
Physical  Security  Plan  pertaining  to  the 
requirements  of  10  CFR  73.55(d)(8). 
Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  firom  any  accident  previously 
evaluated. 

The  proposed  administrative  change  to  the 
operating  licenses  does  not  change  any 
security  requirements  currently  in  place  at 
BFN.  The  proposed  change  does  not  alter  the 
requirement  to  comply  with  10  CFR 
73.55(d)(8).  The  change  only  deletes  a 
duplicative  license  condition  and  removes  a 
statement  which  is  no  longer  necessary  to 
ensure  compliance  with  the  requirements  of 
10  CFR  73.55(d)(8).  Therefore,  the  proposed 
change  does  not  create  the  possibility  of  a 
new  or  diffierent  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  The  proposed  change  does  not  Involve 
a  significant  reduction  in  a 

margin  of  safety. 

The  proposed  administrative  change  to  the 
operating  licenses  does  not  change  or  reduce 
the  effectiveness  of  any  security/safeguards 
measures  currently  in  place  at  BFN.  The 
proposed  change  would  not  remove  the 
requirement  to  comply  with  10  CFR 
73.55(d)(8).  Therefore,  the  proposed  change 
does  not  involve  a  significant  reduction  in  a 
margin  of  safety. 


The  NRC  has  reviewed  the  licensee's 
analysis  and,  based  on  this  review,  it 
appears  that  the  three  standards  of  10 
CFR  50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendn>wt<request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Athens  Public  Library,  South 
Street,  Athens,  Alabama  35611 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  ET  llH, 
Knoxville.  Tennessee  37902 

NRC  Project  Director:  Frederick  J. 
Hebdon 

Wolf  Creek  Nuclear  Operating 
Corporation,  Docket  No.  50-482,  Wolf 
Creek  Generating  Station.  Coffey 
County,  Kansas 

Date  of  amendment  request:  October 
27. 1993 

Description  of  amendment  request: 
The  proposed  amendment  adds  a 
footnote  to  Technical  Specification 
4.6.1.2.a  to  allow  a  one  time  extension 
of  the  test  interval  for  the  Type  A 
overall  integrated  containment  leakage 
rate  surveillance.  The  extension  would 
allow  the  third  Type  A  test  of  the  first 
10-year  service  period  to  be  delayed 
imtil  the  eighth  refueling  outage  but  no 
later  than  March  31, 1996.  The 
extension  would  allow  the  third  test  to 
be  performed  approximately  54  months 
after  the  second  test  instead  of  the 
currently  allowed  maximum  period  of 
50  months. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below; 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

This  exemption  applies  to  the  ILRT 
[integrated  leak  rate  testing]  and  does  not 
affect  the  local  leak  rate  testing  of 
containment  penetrations  and  isolation 
valves  where  the  majority  of  the  leakage 
occurs.  The  allowable  containment  leakage 
used  in  the  accident  analysis  for  offsite 
doses.  L„  is  0.2  wt.%/day  and  for 
conservatism  the  leakage  is  limited  to  75%  L. 
to  account  for  the  possible  degradation  of 
containment  leakage  barriers  between  tests. 
Based  on  the  "as-left"  leakage  data  for  the 
past  two  ILRTs,  the  additional  time  period 
added  to  the  testing  interval  would  not 
adversely  impact  the  containment  leakage 
barriers  to  where  degradation  would  cause 
leakage  to  exceed  that  assumed  in  the 
accident  analysis. 

2.  The  proposed  change  does  not  create  the 
possibility  of- a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 
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There  are  do  design  changes  being  nude 
that  would  create  a  new  type  of  accident  or 
malfunction  and  the  method  and  manner  of 
plant  operation  remain  unchanged.  The 
change  to  the  Surveillance  Requirement  is  » 
one  time  exemption  to  extend  the 
surveillance  interval  for  performance  of  the 
third  HJIT. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  the  margin  of 
safety. 

There  are  no  changes  being  made  to  the 
safety  limits  or  safety  system  settings  that 
would  adversely  impact  plant  safety.  The 
change  is  a  one  time  exemption  to  extend  the 
time  interval  for  performing  a  ILRT 
approximately  4  months  beyond  the  current 
maximum  interval.  This  change  does  not 
reduce  any  technical  specification  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
Ucensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
Locations:  Emporia  State  University, 
William  Allen  White  Library,  1200 
Commercial  Street,  Emporia,  Kansas 
66801  and  Washburn  University  School 
of  Law  Library.  Topeka.  Kansas  66621 

Attorney  for  licensee:  Jay  Silberg,  Esq., 
Shaw,  Pittman.  Potts  and  Trowbridge, 
2300  N  Street,  N.W..  Washington,  D.  C. 
20037 

NRC  Project  Director:  Suzanne  C. 
Black 

Previously  Published  Notices  of 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
indi\idual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  Involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  dted.  This  notice  does  not  extend 
the  notice  period  of  the  original  nodce. 


Nortlieast  Nuclear  Energy  Company, 
Docket  No.  50-423,  Millstone  Nuclear 
Power  Station,  Unit  No.  3.  New  London 
County,  ConnecticBt 

Date  of  amendment  request: 
November  4, 1993,  as  supplemented 
November  4, 1993. 

Description  of  amendment  request: 
The  proposed  amendment  would 
increase  the  required  supplementary 
leak  collection  and  release  system 
(SLCRS)  drawdown  time  from  60 
seconds  to  120  seconds  and  increase  the 
required  vacuum  to  0.4  inches,  based  on 
compensating  reductions  in 
containment  leak  rate.  Date  of 
publication  of  individual  notice  in 
Federal  Register  November  12. 1993 
(58  FR  60072) 

Expiration  date  of  individual  notice: 
December  13. 1993 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Thames  Valley  State  Technical  College, 
574  New  London  Ttimpike,  Norwich, 
Connecticut  06360. 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses 

Ehiring  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  eadi  of  these 
amendments  that  the  application 
comphes  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Qmsideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  aitena  for 
categorical  exclusion  in  atxxHtlance 
with  10  CFR  51.22.  Tlierefbre.  pursuant 
to  10  CFR  51.22(b).  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 


amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  andy'or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street.  NW..  Washington.  DC  20555.  and 
at  the  local  public  document  rooms  for 
the  particular  facilities  involved. 

Arizona  Public  Service  Company,  e(  al., 
E>ocket  No.  50-S2S,  Pale  Verde  Nuclear 
Generating  Station,  Unit  1,  Maricopa 
County,  Arizona 

Date  of  application  for  amendment: 
September  8. 1993     • 

Brief  description  of^endment:  The 
amendment  adds  a  methodology 
supplement  entitied.  "System  80^**  Inlet 
Flow  Distribution."  to  the  list  of 
methods  used  to  determine  the  core 
operating  limits. 

Date  of  issuance:  November  19, 1993 

Effective  date:  November  19, 1993 
.    Amendment  No.:  72 

Facility  Operating  License  No.  NPF- 
41:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  15.  1993  (58  FR 
53585) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  19, 
1993. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Phoenix  Public  Library,  12 
East  McDowell  Road,  Phoenix,  Arizona 
85004 

Commonwealth  Edison  Company, 
Docket  Nos.  50-295  and  50-304,  Zion 
Nuclear  Power  Station  Units  1  and  2, 
Lake  County,  Illinois 

Date  of  application  for  amendments: 
April  27, 1993 

Brief  description  of  amendments:  The 
amendments  revise  the  reactor 
protection  and  engineered  safeguards 
and  limiting  safety  system  settings  of 
the  Technical  Specifications  by:  (1) 
adding  steam  generator  overfill 
protection  requirements,  and  (2) 
modifying  the  equations  for  the 
overpower  delta  T  (OPDT)  and 
overtemperature  delta  T  (OTDT) 
protective  functions. 

Date  of  issuance:  November  15, 1993 

Effective  date:  Immediately,  to  be 
implemented  within  30  days. 

Amendment  Nos.:  150  and  138 

Facility  Operating  License  Nos.  DPR- 
39  and  DPR-48.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  m  Federal 
Register  October  13, 1993  (58  FR 
52981) 
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The  Commission's  related  evaluation 
of  the  amendjpents  is  contained  in  a 
Safety  Evaluation  dated  November  15, 

1993. 

No  significant  hazards  consideration  v. 
comments  received:  No 

Local  Public  Document  Room 
location:  Waukegan  Public  Library,  128 
N.  County  Street,  Waukegan,  Illinois 
60085. 

Connecticut  Yankee  Atomic  Power 
Company,  Docket  No.  50-213,  Haddam 
Neck  Plant,  Middlesex  County, 
Connecticut;  and  Northeast  Nuclear 
Energy  Company,  Docket  Nos.  50-245, 
50-336,  and  50-423,  Millstone  Nuclear 
Power  Station,  Units  1,  2,  and  3,  New 
London  County.  Connecticut 
Date  of  application  for  amendments: 

July  16, 1993 

Brief  description  of  amendments:  The 
amendments  revise  the  Technical 
Specifications  to  change  the  submittal 
frequency  of  the  Radioactive  Effluent 
Release  Report  from  semiannual  to 
annual  to  be  submitted  by  May  1  of  each 
year,  and  also,  consolidates  the 
Radioactive  Effluent  Release  Report  and 
the  Radioactive  Effluents  Dose  Report 
into  a  single  annual  report  entitled 
Radioactive  Effluent  Report. 
Date  of  issuance:  November  23, 1993 
Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  Nos.:  170,  69, 169.  and 
86 

Facility  Operating  License  Nos.  DPR- 
61,  DPR-21,  DPR-65,  and  NPF-49. 
Amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  1, 1993  (58  FR 
46226) 

The  Commission's  related  evaluation 
of  this  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  23, 
1993. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Russell  Library,  123  Broad 
Street.  Middletown,  Connecticut  06457 
for  the  Haddam  Neck  Plant;  and  the 
Learning  Resources  Center,  Thames 
Valley  State  Technical  College,  574  New 
London  Turnpike,  Norwich. 
Connecticut  06360  for  Millstone  Units 
1,2,  and  3. 

Consumers  Power  Company,  Docket 
No.  50-155,  Big  Rock  Point  Plant, 
Charlevoix  County,  Michigan 

Date  of  application  for  amendment: 
August  6, 1993 

Brief  description  of  amendment:  The 
amendment  changes  the  Technical 
Specifications  to  implement  a 


reorganization  of  the  Big  Rock  Point 
staff. 

Date  of  issuance:  November  15, 1993 

Effective  date:  November  15, 1993 

Amendment  No.:  112 

Facility  Operating  License  No.  DPR-6. 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  13, 1993  (58  FR 
52983). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  15, 
1993. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  North  Central  Michigan 
College.  1515  Howard  Street.  Petoskey. 
Michigan  49770. 

Entergy  Operations,  Inc.,  Docket  No. 
50-382,  Waterfbrd  Steam  Electric 
Station,  Unit  3,  St.  Charles  Parish, 
Louisiana 

Date  of  amendment  request:  August  5. 

1993 

Brief  description  of  amendment:  The 
amendment  revised  the  Technical 
Specifications  for  the  Containment 
Spray  System  to  clarify  the 
requirements  for  Applicability  in  Mode 
4  and  to  increase  the  testing  interval  for 
verifying  that  each  containment  spray 
nozzle  is  unobstructed. 

Date  of  issuance:  November  17. 1993 

Effective  date:  November  17, 1993 

Amendment  No.:  89 

Facility  Operating  License  No.  NPF- 
38.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register.  September  15, 1993  {58  FR 
48383) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  17, 
1993. 

No  significant  hazards  consideration 
comments  received;  No. 

Local  Public  Document  Room 
location:  University  of  New  Orleans 
Library,  Louisiana  Collection,  Lakefront, 
New  Orleans.  Louisiana  70122. 

Entergy  Operations,  Inc.,  Docket  No. 
50-382,  Waterford  Steam  Electric 
Station,  Unit  3,  St.  Charles  Parish, 
Louisiana 

Date  of  amendment  request: 
September  7, 1993,  as  supplemented 
September  24, 1993 

Brief  description  of  amendment:  The 
amendment  revised  Technical 
Specifications  for  the  incore  detection 
system  to  allow  less  than  75%  but  more 
than  50%  of  the  incore  locations  to  be 
operable  provided  the  appropriate 


penalties  are  applied  to  the  core 
operating  limit  supervisory  system 
(COLSS)  and  the  core  protection 
calculators  (CPCs).  This  change  is 
effective  for  the  remainder  of  the  current 
Fuel  Cyoteft 

Date  of  issuance:  November  18. 1993 

Effective  date:  November  18. 1993 

Amendment  No.:  90 

Facility  Operating  License  No.  NPF- 
38.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  13. 1993  (58  FR 
52984) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  18. 
1993. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  New  Orleans 
Library.  Louisiana  Collection.  Lakefront. 
New  Orleans,  Louisiana  70122. 

Entergy  Operations,  Inc.,  Docket  No. 
50-382,  Waterford  Steam  Electric 
Station,  Unit  3,  St.  Charles  Parish, 
Louisiana 

Date  of  amendment  request:  October 
21. 1992 

Brief  description  of  amendment:  The 
amendment  revised  the  Technical 
Specifications  on  component  cooling 
water  (CCW)  radiation  monitors  to 
clearly  distinguish  between  the 
monitors  and  to  remove  the  requirement 
for  monitor  A/B  during  Modes  5  and  6 
where  operation  is  difficult  due  to  low 
flow  in  5ie  CCW  line  from  containment. 

Date  of  issuance:  November  22. 1993 

Effective  date:  November  22, 1993 

Amendment  No.:  91 

Facility  Operating  License  No.  NPF- 
38.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  25. 1992  (57  FR 
55580) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  22. 
1993.I11NO  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  New  Orleans 
Library.  Louisiana  Collection.  Lakefront, 
New  Orleans.  Louisiana  70122. 

Florida  Power  and  Light  Company, 
Docket  Nos.  50-250  and  50-251,  Turkey 
Point  Plant  Units  3  and  4,  Dade  County, 
Florida 

Date  of  application  for  amendments: 
July  20. 1993 

Brief  description  of  amendments: 
These  amendments  implement  new  10 
t^FR  Part  20  requirements  relating  to 
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radiological  effluent  releases,  and 
change  the  frequency  of  reporting  the 
release  of  radioactive  effluents  from 
semi-annXial  to  annual. 

Date  of  issuance:  Novemher  18, 1993 

Effective  date:  November  18, 
1993Amendment  Nos.  157  and 
ISlFacility  Operating  Licenses  Nos. 
DPR-31  and  DPR-41:  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in. Federal 
Register  August  18. 1993  (58  FR  43926) 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  November  18. 
1993' 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Florida  International 
University.  University  Park,  Miami. 
Florida  33199. 

Maine  Yankee  Atomic  Power  Company, 
Docket  No.  50-309,  Maine  Yankee 
Atomic  Power  Station,  Lincoln  County, 
Maine 

Date  of  application  for  amendment: 
June  7, 1993,  as  supplemented  on 
October  1, 1993. 

Brief  description  of  amendment:  This 
amendment  modifies  Technical 
Specification  (TS)  4.6.A,  Safety 
Injection  and  Containment  Spray 
Systems,  to:  1)  require  quarterly,  vice 
monthly,  testing  of  automatic  core 
flooding  and  containment  spray  valves, 
2)  require  that  containment  isolation 
valves  not  tested  quarterly  during 
reactor  operation  be  tested  during  the 
next  refueling  outage,  and  3)  require  an 
air  flow  test  of  all  containment  spray 
nozzles  every  10  years,  twice  every  5 
years.  This  amendment  also  modifies  TS 
4.6. B.  Emergency  Feedwater  Pumps,  to 
require  quarterly,  vice  monthly  testing 
of  emergency  and  auxiliary  feedwater 
pumps.  Finally,  minor  editorial  changes 
are  made  in  TS  4. 6. A  and  B  to  clarify 
existing  requirements.  • 

Date  of  issuance:  November  5,  1993 

Effective  date:  November  5. 1993 

Amendment  No.:  143 

Facility  Operating  License  No.  DPR- 
36:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  21.  1993  (58  FR  39053) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  5, 
1993. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room . 
location:  Wiscasset  Public  Library.  High 
Street.  P.O.  Box  367,  Wiscasset,  Maine 
04578. 


Niagara  Mohawk  Power  Corporation, 
Docket  No.  50-410,  Nine  Mile  Point 
Nuclear  Station,  Unit  2,  Oswego 
County,  New  York 

Date  of  application  for  amendment: 
May  7. 1993,  as  superseded  September 
28,  1993. 

Brief  description  of  amendment:  The 
amendment  adds  a  new  Technical 
Specification  (TS)  3/4.10.7,  "Inservice 
Leak  and  Hydrostatic  Testing,"  to  Nine 
Mile  Point  Nuclear  Station.  Unit  2,  TSs. 
The  amendment  also  includes 
corresponding  changes  to  the  TS  Index, 
Table  1.2,  and  provides  Bases  for  TS  3/ 
4.10.7.  The  added  TS  3/4.10.7  permits 
the  unit  to  remain  in  OPERATIONAL 
CONDITION  4  with  average  reactor 
coolant  temperature  being  increased 
above  200°F  during  reactor  coolant 
system  inservice  leak  or  hydrostatic 
tests  provided  the  maximum  reactor 
coolant  temperature  does  not  exceed 
212°F  and  the  following 
OPERATIONAL  CONDITION  3  TSs  are 
being  met:  (a)  TS  3.3.2,  "Isolation 
Actuation  Instrumentation,"  Functions 
l.a.2,  l.b,  and  3.a  and  b  of  Table  3.3.2- 
1;  (b)  TS  3.6.5.1,  "Secondary 
Containment  Integrity;"  (c)  TS  3.6.5.2, 
"Secondary  Containment  Automatic 
Isolation  Dampers;"  and  (d)  TS  3.6.5.3. 
"Standby  Gas  Treatment  System." 

Date  o/ issuance:  November  12, 1993 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  53 

Facility  Operating  License  No.  NPF- 
69:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  9, 1993  (58  FR  32386)  and 
renoticed  October  13, 1993  (58  FR 
52990) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  12, 
1993. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Philadelphia  Electric  Company,  Docket 
Nos.  50-352  and  50-353,  Limerick 
Generating  Station,  Units  1  and  2, 
Montgomery  County,  Pennsylvania 

Date  of  application  for  amendments: 
July  16.  1993 

Brief  description  of  amendments:  The 
amendments  revise  the  Technical 
Specifications  contained  in  Appendix  A 
of  the  Operating  Licenses,  to  allow  one 
of  the  required  on-shift  Senior  Reactor 


Operator  positions  to  be  combined  with 
the  required  Shift  Technical  Advisor 
position. 

Date  of  issuance:  November  15, 1993 

Effective  date:  November  15, 
1993 Amendment  Nos.  64  and  29 

Facility  Operating  License  Nos.  NPF- 
39  and  NPF-85.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  15, 1993  (58  FR 
48387) 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  November  15. 
1993. 

No  significant  hazards  consideration 
comments  received^No 

Local  Public  Document  Room 
location:  Pottstown  Public  Library.  500 
High  Street,  Pottstown,  Pennsylvania 
19464. 

Philadelphia  Electric  Company,  Public 
Service  Electric  and  Gas  Company 
Delmarva  Power  and  Light  Company, 
and  Atlantic  City  Electric  Company, 
Docket  Nos.  50-277  and  50-278,  Peach 
Bottom  Atomic  Power  Station,  Unit 
Nos.  2  and  3,  York  County, 
Pennsylvania 

Date  of  application  for  amendments: 
August  20,  1993 

Brief  description  of  amendments: 
These  amendments  revised  the 
surveillance  requirements  for  the 
standby  gas  treatment  system  (SGTS) 
charcoal  filter  deluge  system.  The 
revised  surveillance  requirements 
reflect  a  planned  modification  of  the 
deluge  system  actuation  from  an 
automatic  to  a  manual  operation. 

Date  of  issuance:  November  16,  1993 

Effective  date:  As  of  its  date  of 
issuance  and  shall  be  implemented 
within  90  days  of  the  date  of 
issuance.Amendments  Nos.:  181  and 
186 

Facility  Operating  License  Nos.  DPR- 
44  and  DPR-56:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  15, 1993  (58  FR 
48387) 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  November  16, 
1993. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania. 
(REGIONAL  DEPOSITORY)  Education 
Building,  Walnut  Street  and 
Commonwealth  Avenue,  Box  1601, 
Harrisburg,  Pennsylvania  17105. 
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Public  Service  Electric  &  Gas  Company. 
Docket  No.  50-354,  Hope  Creek 
Generating  St4tion,  Salem  County,  New 
Jersey 

Date  of  application  for  amendment: 
November  19. 1992.  and  supplemented 
December  29. 1992.  May  28. 1993.  and 
September  3, 1993 

Brief  description  of  amendment:  The 
amendment  revises  Public  Service 
Electric  and  Gas  Company's  (PSE4G) 
commitments  in  two  Updated  Final 
Safety  Analysis  Report  (UFSAR) 
sections.  Specifically,  the  amendment 
relieves  PSEAG  from  its  commitment  to 
fully  comply  with  the  Emergency  Diesel 
Generator  fuel  oil  storage 
recommendations  in  Standard  Review 
Plan  Section  9.5.4,  Paragraph  I.l.d  and 
Regulatory  Guide  1.137.  Revision  1. 

Dafe  of  issuance:  November  22. 1993 

Effective  date:  November  22. 1993 

Amendment  No.  :59 

Facility  Operating  License  No.  NPF- 
57:  This  amendment  revised  the 
UFSAR. 

Dafe  of  initial  notice  in  Federal 
Register  February  17. 1993  {58  FR 
8779) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  22. 
1993. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Pennsville  Public  Library,  190 
S.  Broadway.  Pennsville,  New  Jersey 
08070 

Public  Service  Electric  &  Gas  Company, 
Docket  Not.  50-272  and  50-311,  Salem 
Nuclear  Generating  Station,  Unit  Nos.  1 
and  2,  Salem  County,  New  Jersey 

Date  of  application  for  amendments: 
July  19, 1993.  and  supplemented  by 
letter  dated  August  5, 1993 

Brief  description  of  amendments:  The 
amendments  delete  Line  Item  9,  Boric 
Acid  Tank  Solution  Level,  from  Tables 
3.3-11  and  4.3-11  and  the  associated 
Action  3  of  Technical  Specification 
3.3.3.7,  Post  Accident  Monitoring 
System. 
Date  of  issuance:  November  16, 1993 
Effective  date:  November  16. 1993 
Amendment  Nos.  147  and  125 
Facility  Operating  License  Nos.  DPR- 
70  and  DPR-75.  These  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  1, 1993  (58  FR 
42840) 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  November  16, 
1993. 

No  significant  hazards  consideration 
comments  received:  No 


Local  Public  Document  Room 
location:  Salem  Free  Public  Library.  112 
West  Broadway.  Salem,  New  Jersey 
08079 

^Tennessee  Valley  Authority,  Docket 
Nos,  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  application  for  amendments: 
March  10, 1993  (TS  92-08) 

Brief  description  of  amendments:  The 
amendments  incorporate  the  technical 
specification  changes  necessary  to 
reduce  the  boric  acid  concentration  in 
the  boric  acid  tanks  to  be  reduced  from 
12  percent  to  approximately  3.5  to  4.0 
percent. 

Date  of  issuance:  November  26, 1993 

Effective  date:  November  26, 1993 

Amendment  Nos.:  172  -  Unit  1;  163  - 
Unit  2 

Facility  Operating  License  Nos.  DPR- 
77  and  DPR-79:  Amendments  revise  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  12, 1993  (58  FR  28058) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  26, 
1993. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1101  Broad  Street,  Chattanooga, 
Tennessee  37402 

Texas  Utilities  Electric  Company. 
Docket  Nos.  50-445  and  50-446, 
Comanche  Peak  Steam  Electric  Station, 
Units  1  and  2.  Somnrell  County,  Texas 

Date  of  amendment  request:  May  28. 
1993,  as  supplemented  by  letter  dated 
September  24, 1993. 

Brief  description  of  amendment:  The 
amendments  change  the  technical 
specifications  by  incorporating  changes 
for  Cycle  4  operations  in  Unit  1; 
specifically,  to  allow  the  use  of 
additional  NRC-approved 
methodologies  and  to  revise  core  safety 
limit  curves  and  N-16  overtemperature 
reactor  trip  setpoints.  In  addition,  the 
amendments  increase  the  minimum 
required  reactor  coolant  system  flow, 
remove  a  penalty  on  pressurizer 
pressure  imcertainty,  and  include  an 
operational  enhancement  for  the 
treatment  of  the  uncertainty  allowance 
for  the  N-16  power  indication. 

Date  o/ issuance  .November  16, 1993 

Effective  date:  November  16, 1993,  to 
be  implemented  within  30  days  of 
issuance. 

Amendment  Nos:  Unit  1  - 
Amendment  No.  21;  Unit  2  - 
Amendment  No.  7 


Facility  Operating  License  Nos.  NPF- 
87  and  NPF-89:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  18. 1993  (58  FR 
43934).  The  September  24,  1993. 
submittal'^oVided  supplemental 
information  to  the  application  and  did 
not  change  the  initial  no  significant 
haz^ds  determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a  . 
Safety  Evaluation  dated  November  16. 
1993. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  University  of  Texas  at 
Arlington  Library,  Government 
Publications/Maps,  701  South  Cooper. 
P.  O.  Box  19497,  Arlington,  Texas  76019 

Toledo  Edison  Company,  Centerior 
Service  Company,  and  The  Cleveland 
Electric  Illuminating  Company,  Docket 
No.  50-346,  Davis-Besse  Nuclear  Power 
Station,  Unit  No.  1,  Ottawa  County, 
Ohio 

Date  of  application  for  amendment: 
June  23, 1993,  as  supplemented  on 
October  5, 1993 

Brief  description  of  amendment:  The 
amendment  allows  storage  of  new  and 
spent  fuel  assemblies  with  an  initial 
enrichment  of  Uranium-235  no  greater 
than  5.0  weight  percent. 

Date  of  issuance:  November  19.  1993 

E^ect/Ve  date:  November  19. 1993 

Amendment  No.  181 

Facility  Operating  License  No.  NPF-3. 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  4. 1993  (58  FR  41516) 
The  supplemental  letter  provided 
additional  information  that  did  not 
change  the  initial  proposed  no 
significant  hazard  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  an 
Environmental  Assessment  dated 
November  1. 1993,  and  in  a  Safety 
Evaluation  dated  November  19, 1993.  ■ 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  University  of  Toledo  Library, 
Documents  Department,  2801  Bancroft 
Avenue,  Toledo,  Ohio  43606. 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses  and  Final 
Determination  of  No  Significant 
Hazards  Consideration  and 
Opportunity  for  a  Hearing  (Exigent, 
Public  Announcement,  or  Emergency 
Circumstances) 

During  the  period  since  publication  of 
the  last  biwefekly  notice,  the 
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Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application  for  the 
amendment  complies  with  the 
standards  and  requirements  of  tiie 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission's  rules 
and  regulations.  The  Commission  has 
made  appropriate  findings  as  required 
by  the  Act  and  the  Commission's  rules 
and  regulations  in  10  CFR  Chapter  I, 
which  are  set  forth  in  the  license 
amendment. 

Because  of  exigent  or  emergency 
circumstances  associated  with  the  date 
the  amendment  was  needed,  there  was 
not  time  for  the  Commission  to  pubfish, 
for  public  comment  before  issuance,  its 
usual  30-day  Notice  of  Consideration  of 
Issuance  of  Amendment,  Proposed  No 
Significant  Hazards  Consideration 
Determination,  and  Opportimity  for  a 
Hearing. 

For  exigent  circiunstances,  the 
Commission  has  either  issued  a  Federal 
Register  notice  providing  opportunity 
for  public  comment  or  has  used  local 
media  to  provide  notice  to  the  public  in 
the  area  surroimding  a  licensee's  facility 
of  the  licensee's  application  and  of  the 
Commission's  proposed  determination 
of  no  significant  hazards  consideration. 
The  Commission  has  provided  a 
reasonable  opportimity  for  the  pubUc  to 
comment,  using  its  best  efforts  to  make 
available  to  the  public  means  of 
communication  for  the  public  to 
respond  quickly,  and  in  the  case  of 
telephone  comments,  the  comments 
have  been  recorded  or  transcribed  as 
appropriate  and  the  licensee  has  been 
informed  of  the  public  comments. 

In  circumstances  where  failure  to  act 
in  a  timely  way  would  have  resulted,  for 
example,  in  derating  or  shutdown  of  a 
nuclear  power  plant  or  in  prevention  of 
either  resumption  of  operation  or  of 
increase  in  power  output  up  to  the 
plant's  licensed  power  level,  the 
Commission  may  not  have  had  an 
opportunity  to  provide  for  public 
comment  on  its  no  significant  hazards 
consideration  determination.  In  such 
case,  the  license  amendment  has  been 
issued  without  opportunity  for 
comment.  If  there  has  been  some  time 
for  public  comment  but  less  than  30 
days,  the  Commission  may  provide  an 
opportunity  for  public  comment.  If 
comments  have  been  requested,  it  is  so 
stated.  In  either  event,  the  State  has 
been  consulted  by  telephone  whenever 
possible. 

Under  its  regulations,  the  Commission 
may  issue  and  make  an  amendment 
immediately  effective,  notwithstanding 
the  pendency  before  it  of  a  request  for 
a  hearing  from  any  person,  in  advance 


of  the  holding  and  completion  of  any 
required  hearing,  where  it  has 
determined  that  no  significant  hazards 
consideration  is  involved. 

The  Commission  has  appUed  the 
stemdards  of  10  CFR  50.92  and  has  made 
a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  basis  for  this 
determination  is  contained  in  the 
documents  related  to  this  action. 
Accordingly,  the  amendments  have 
been  issued  and  made  effective  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
vdth  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  ciromistances 
provision  in  10  CFR  51.12(b)  and  has    . 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment,  (2)  the  amendment  to 
Facihty  Operating  License,  and  (3)  the 
Commission's  related  letter.  Safety 
Evaluation  and/ or  Environmental 
Assessment,  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC  20555,  and 
at  the  local  pubUc  document  room  for 
the  particular  facility  involved. 

The  Commission  is  also  offering  an 
opportunity  for  a  hearing  with  respect  to 
the  issuance  of  the  amendment.  By 
January  7, 1994,  the  licensee  may  file  a 
request  for  a  hearing  vdth  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Docimient  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC.20555  and  at  the  local 
public  docimient  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  ^e  above  date,  the 
Commission  or  an  Atomic  Safety  and 


Licensing  Board,  designated  by  the 
Commission  of  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order^ 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (^  the  nature  of  the 
petitioner's  right  luider  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  tne  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  tlie  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  Ust  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
soiures  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  vdthin  the  scope  of  the 
amendment  imder  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
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a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  wTll  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become  v 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses.  Since  the  Cktmmission  has 
made  a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration,  if  a  hearing  is 
requested,  it  will  not  stay  the 
effectiveness  of  the  amendment.  Any 
hearing  held  would  take  place  while  the 
amendment  is  in  effect. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington.  DC 
20555.  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)  248- 
5100  (in  Missouri  l-(800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  (Proiect  Director): 
petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555. 
and  to  the  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  andyor  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR 
2.714(a){l)(i)-(v)  and  2.714(d). 

Omaha  Public  Power  District,  Docket 
No.  50-285.  Fort  Calhoun  Station,  Unit 
No.  1,  Washington  County,  Nebraska 

Date  of  amendment  request:  June  17. 
1993.  as  supplemented  October  8. 1993. 

Brief  description  of  amendment:  The 
amendment  implemented 
administrative  changes.  The  changes 
include  providing  consistency  with 


Combustion  Engineering  Standard 
Technical  Specifications  on  refueling 
frequency,  incorporating  bases 
information  on  pressurizer  safety  valves, 
correcting  typographical  and 
grammatical  problems,  and  correcting 
mistakes  in  previous  amendments. 

Date  of  issuance:  November  22, 1993 

Effective  date:  November  22, 1993 

Amendment  No.:  157 

Facility  Operating  License  No.  DPR- 
40.  Amendment  revised  the  Technical 
Specifications. 

Public  comments  requested  to 
proposed  no  significant  hazards 
consideration:  Yes,  August  4. 1993  (58 
FR  41509)  and  November  8. 1993  (58  FR 
59280). 

The  Commission's  related  evaluation 
of  the  amendment,  finding  of  emergency 
circumstances,  and  final  determination 
of  no  significant  hazards  consideration 
are  contained  in  a  Safety  Evaluation 
dated  November  22, 1993. 

Attorney  for  licensee:  LeBoeuf,  Lamb, 
Leiby,  and  MacRae,  1875  Connecticut 
Avenue.  N.W..  Washington,  D.C.  20009- 
5728 

Local  Public  Document  Room 
location:  W.  Dale  Clark  Library,  215 
South  15th  Street,  Omaha.  Nebraska 
68102 

NBC  Project  Director:  William  D. 
Beckner 

Virginia  Electric  and  Power  Company, 
et  al.,  Docket  Nos.  50-338  and  50-339, 
North  Anna  Power  Station,  Units  No.  1 
and  No.  2,  Louisa  County,  Virginia 

Date  of  application  for  amendments 
November  10. 1993,  as  supplemented 
November  16, 1993 

Brief  description  of  amendments:  The 
amendments  eliminate  the  simulated 
reactor  coolant  pump  seal  injection  flow 
requirement  for  the  flow  balancing  of  ■ 
the  high  head  safety  injection  lines. 
Date  of  issuance:  November  23. 1993 
Effective  date:  November  23. 1993 
Amendment  Nos.:  176  and  157 
Facility  Operating  License  Nos.  NPF- 
4  and  NPF-7:  Amendments  revised  the 
Technical  Specifications. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  No.  Verbally,  on 
November  8. 1993.  and  by  letter  dated 
November  10. 1993.  the  staff  granted  an 
enforcement  discretion  to  be  in  effect 
until  the  amendments  were  issued. 

The  Commission's  related  evaluation 
of  the  amendments,  consultation  with 
the  State  of  Virginia  and  final  no 
significant  hazards  determination  are 
contained  in  a  safety  evaluation  dated 
November  23, 1993. 

Attorney  for  licensee:  Michael  W. 
Maupin,  Esq.,  Hunton  and  Williams. 
Riverfront  Plaza.  East  Tower,  951  E. 
Byrd  Street,  Richmond,  Virginia  23219. 


Local  Public  Document  Room 
location:  The  Alderman  Library,  Special 
Collections  Department,  University  of 
Virginia.  Charlottesville,  Virginia  22903- 
2498. 

Dated  af  J^kville.  Mar>Iand.  this  1st  day 
of  December  1993. 

For  the  Nuclear  Regulatory  Commission 
Steven  A.  Varga, 

Director,  Division  of  Reactor  Projects  •  I/I  I. 
Office  of  Nuclear  Reactor  Regulation 
(Doc.  93-29808  Filed  12-7-93;  8:45| 
BILUNC  CODE  75MM>1-f 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  No.  34-33262;  International  Series 
Release  No.  619;  File  No.  SR-Amex-93-05] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Changes  by 
the  American  Stock  Exchange,  inc. 
Relating  To  tt>e  Listing  and  Trading  of 
Flexible  Exchange  Options  ("FLEX 
Options")  Based  on  the  Japan  Index 

Deceml)er1, 1993. 

L  Introduction 

On  February  4, 1993.  the  American 
Stock  Exchange,  Inc.  ("Amex"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC"),  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act") '  and  Rule 
19b— 4  thereunder,*  a  proposal  to  list 
and  trade  large-size,  customized  index 
options,  referred  to  as  Flexible  Exchange 
Options  ("FLEX  Options")  based  on  the 
Major  Market  ("XMI").  Institutional 
("XII"),  Standard  &  Poor's  Corporation 
("S&P")  MidCap  ("MID"),  and  Japan 
Indexes  ("JPN"  or  "Index").3  The 
Commission  approved  the  Amex's  FLEX 
Options  framework  on  August  20, 1993 
permitting  the  Exchange  to  list  and 
trade  FLEX  Options  based  on  the  XMI. 


'  15  U.S.C.  78s(b)(l)  (1962) 

>  17  CFR  240.19b-l  (1993). 

»The  JPN  Index  is  a  modified  price-weighted 
index  that  measures  the  aggregate  peiforrnance  of 
210  common  stoclcs  actively  traded  on  the  Tokyo 
Stock  Exchange  ("TKE")  that  an  representative  of 
a  broad  cross  section  of  Japanese  industries.  For 
additional  information  regarding  the  JPN  Index,  see 
Securities  Exchange  Act  Release  Nos.  2847S 
(September  27. 1990),  55  FR  40492  ("Japan  Index 
Option  Approval  Order")  and  31016  (August  11. 
1992),  57  FR  37012  ("Japan  Index  Warrant 
Approval  Order").  In  approving  JPN  options  the 
Commission  believed  that  the  Index  would  provide 
investors  with  an  important  trading  and  hedging 
vehicle  that  should  accurately  reflect  the  overall 
movement  of  the  Japanese  stock  market.  In 
addition,  the  Commission  determined  that  the  JPN 
was  a  broad-based  index  that  should  not  be  readily 
susceptible  to  manipulation. 
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XU,  and  MU)  Indexes.*  At  that  time, 
however,  the  Commission  deferred 
judgment  on  the  PN  pending  further 


review. 


Notice  of  the  proposMi  rule  changes 
cuid  Amendment  No.  1  were  published 
for  comment  and  appeared  in  the 
Federal  Register  on  April  29, 1993. ^  No 
comments  were  received  on  the 
proposal.  This  order  approves  the  FLEX 
Option  proposal  as  ameoded  relating  to 
the  JPN  Index. 

U.  Description  of  the  Proposal 

The  purpose  of  the  Amex's  FLEX 
Option  program  is  to  provide  a 
frameworic  for  the  Exchange  to  list  and 
trade  index  options  that  give  investors 
the  ability,  within  specified  limits,  to 
designate  certain  of  the  terms  of  the 
options.  Consistent  with  the  original 
FLEX  Options  Approval  Order,  the 
pnisent  proposal  to  trade  FLEX  Options 
based  on  the  JPN  will  similarly  permit 
market  participants  to  designate  certain 
terms  of  the  options  contract,  such  as 
the  strike  prices,  exercise  tj'pes, 
expiration  date,  and  form  of  settlement-^ 
Currently,  the  Amex  lists  and  trades 
FLEX  Options  besed  on  the  following 
domestic  indexes:  XMI,  XII,  and  MID. 
The  component  stocks  of  the  JPN 
however  consists  of  210  actively-traded 
Japanese  stocks  traded  on  the  TKE.7  The 
Exchange  believes  that  there  is  a 
growing  market  for  customized  FLEX 
Options  based  on  a  foreign  index  such 
as  the  JPN. 

The  design  and  construction  of  the 
)PN  has  not  changed  since  the 
Commission  approved  the  trading  of 
options  and  warrants  on  the  Index." 
Specifically,  the  TKE-traded  securities 
selected  by  the  Amex  for  the  JPN  must 
meet  eligibility  standards  with' respect 
to  market  value,  trading  activity,  and 
price  level.  Additionally,  the  Exchange 
implements  share  price  eligibility 
standards  to  ensure  that  no  single  issue 


'*  See  Securities  Exchange  Act  Release  No.  32781 
(.August  20.  1993).  58  FR  45360  ("FLEX  Options 
Approval  Order"). 

9  See  Secunties  Exchange  Act  Release  No.  32196 
(.^pril  22.  1993).  Sa  FR  26009.  On  April  12.  1993. 
the  Exchange  filed  Amendment  No.  1  setting  forth 
applicaUe  position  and  exercise  liioits  for  FLEX 
Options.  This  amendment  was  published  for 
comment  and  appeared  in  the  Federal  Kagiater 
notsd  above. 

«  The  Conunisaion  has  designated  FLEX  Options 
as  standardized  options  for  purposes  of  the  optioos 
disclosure  framework  established  under  Rule  9t>-l 
of  the  Act  See  Secunties  Exchange  Act  Release  No 
31919  (February  23.  1993).  Se  FR  120S6  ("9b-l 
Onier").  For  the  same  reasons  as  stated  in  tha  9b- 
1  Otder.  JPN  FLEX  Options  are  deemed 
"sUndardizad  options"  for  purpose*  of  the  Rule  9t>- 
1  options  disclosure  framework. 

7  See  Japan  Index  Cation  Approval  Order  supra 
note  3. 

■  See  Japaa  Index  Option  Approval  Order  and 
lapan  Index  Warrant  Approval  Order  supra  note  3. 


will  have  a  disproportionate  impact  on 
the  JPN.  Moreover,  in  order  to  ensure 
that  no  industry  group  within  the 
fapanese  marlcet  dominates  the  Index, 
when  selecting  component  Japanese 
securities  for  inclusion  in  the  Index,  the 
Amex  gives  considerationlo  the 
selection  of  securities  that  are 
representative  of  the  various  industry 
group  components  of  the  Japanese  stock 
market. 

The  JPN  is  a  modified  price-weighted 
index.9  The  Amex.  for  the  purposes  of 
calculating  the  JPN,  uses  last  sale  price 
information  of  the  component  securities 
from.the  TKE.  The  JPN  is  denominated 
in  U.S.  dollars  and  calculated  once  a 
day  and  disseminated  before  the 
opening  of  trading  in  the  United  States. 
In  calculating  the  JPN,  100  yen  is 
assigned  to  equal  one  U.S.  dollar.  Thus, 
if  the  aggregate  prit:»  of  the  Index's 
component  stocks  is  30.500  yen.  the  JPN 
vedue  will  be  305.  This  assures  that  the 
JPN  value  will  correspond  directly  to 
changes  in  the  aggregate  yen  prices  of  * 
the  component  stocks  and  will  not  be 
affected  by  fluctuating  yen/dollar 
exchange  rates. 

As  proposed.  Amex  Rule  906G 
provides  that  FLEX  Options  are  subject 
to  maximum  position  and  exercise 
limits  of  200,000  contracts  on  the  same 
side  of  the  market  on  a  given  index, 
without  aggregation  for  other  contracts 
on  the  same  index  with  one  exception. 
This  exception  requires  that  at  the  close 
of  business  two  days  prior  to  the  last 
day  of  trading  of  the  calendar  quarter, 
members  must  aggr^ate  positions  in 
P.M.-settled  »o  FLEX  OpUons  and 
comparable  quarterly  expiration  index 
options  ( "QIXs")  with  such  positions 
not  exceeding  the  QIX  limits.  The 
applicable  hedge  exemptions  under 
Rule  904C  may  however  be  applied  to 
aggregate  positions.  >> 


>In  a  price-weighted  index,  an  issue's  weight  in 
the  index  is  based  on  its  price  per  share  rather  than 
its  total  market  capitalization  (i.e.,  price  per  share 
times  the  number  of  shares  outstanding)  In  order 
to  prevent  certain  high-priced  securities  m  the 
Index  from  having  an  inordinately  higher  weight  in 
comparison  to  other  stocks  in  the  Index,  the  Amex 
"down  scales"  the  price  of  these  securities.  In 
particular,  for  those  component  securities  with  a 
par  vahie  greater  than  50  yen,  the  Amex  calculates 
tha  price  of  thai  stock,  for  Index  purposes,  to  be 
equal  to  the  last  sale  price  of  the  stock  divided  by 
the  ratio  of  the  par  value  of  the  stock  to  a  par  value  . 
of  50.  Currently,  there  are  four  securHies  in  the 
Index  that  are  subject  to  this  provision. 

loThe  settlement  value  of  a  P.M. -settled  stock 
index  options  contract  is  based  on  the  closing 
prices  of  the  component  securities. 

>  I  Under  the  proposal,  the  Amex's  position  limits 
would  be  established  as  a  three-year  pilot,  during 
or  following  which  adjustments  may  be  required 
See  letter  from  Ellen  T.  Kander,  Special  Counsel. 
Derivative  Securities,  Amex,  to  Richard  Zack. 
Branch  Chiaf.  Division  of  Market  RagulaUon.  SEC. 
dated  July  30, 1993.  In  addition,  the  Amex  has 


The  Amex  proposes  that  FLEX 
Options  on  the  JPN  be  subject  to 
position  limits  of  200.000  contracts  on 
the  same  side  of  the  market,  which  is 
identical  to  existing  limits  for  XMI.  XII. 
and  MID  FI£X  Options."  In  addition, 
the  special  aggregation  provision  in 
Rule  906G{c)  for  P.M.-settIed  FLEX 
Options  and  QIX  options  is  intended  by 
the  Amex  to  apply  to  FLEX  Options  on 
the  JPN  and  comparable  QIX  options  on 
the  JPN  that  may  in  the  future  be 
introduced.  The  Amex.  however,  is  not 
currently  trading  a  JPN  QIX  option  nor 
has  the  Exchange  proposed  to  do  so. 

III.  Discussion    . 

The  Commissioirbelieves  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and.  in  particular,  the 
requirements  of  sections  6(b)(5)  and 
11  A."  In  particular,  the  Commission 
believes  that  the  proposed  rule  change 
is  designed  to  provide  investors  with  a 
tailored  or  customized  product  for  a 
broad-based  index  consisting  of 
Japanese  stocks  that  may  be  more 
suitable  to  their  investment  needs  than 
the  other  outstanding  FLEX  index 
options.  Moreover,  consistent  with 
Section  llA.  the  proposal  should 
encourage  fair  competition  among 
brokers  and  dealers  and  exchange 
markets,  by  allowing  the  Amex  to 
compete  with  the  growing  OTC  market 
in  customized  foreign  index  options. 

A.  Index  Design 

The  Commission  believes  that 
because  the  JPN  is  a  broad-based  index 
comprised  of  210  actively-traded, 
highly-capitalized  stocks, »■•  the  trading 
of  FLEX  Options  on  the  JPN  on  the 
Amex  does  not  raise  unique  regulatory 
concerns.  The  Commission  believes,  as 
it  did  when  the  Amex's  JPN  option  and 
warrant  proposals  were  approved,  that 
the  broad  diversification,  large 
capitaUzation.  and  liquid  markets  for 
the  JPN's  component  stocks 
significantly  minimize  the  potential  for 
manipulation  of  the  Index.  ^^ 


stated  that  it  will  monitor  the  effect  of  the  pt>sition 
limits  at  the  end  of  the  first  year  of  trading  and 
provide  the  Commission  with  a  report  concerning 
the  adequacy  of  the  limits  and  its  effects  on  the 
underlying  cash  market.  See.  infra,  discussion 
section  on  one  year  monitoring  report. 

>2See  supra  note  4. 

13 15  U.SC  78f[b)(5)  and  78k-l  (1982).  The 
discussion  in  the  FLEX  Options  Approval  Order, 
supra  note  4,  is  iocorpotatsd  herein. 

>4  See  Japan  Index  Option  Approval  Order  and 
Japan  Index  Warrant  Approval  Order,  supra  note  3 

IS  See  Japan  Index  Option  Approval  Order  supra 
note  3. 
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B.  Surveillance  Sharing 

While  the  size  of  an  underlying 
market  is  not  necessarily  determinative 
of  whether  a  partic\ilar  derivative 
product  based  on  that  market  is  readily  "^ 
susceptible  to  manipulation,  the  sheer 
size  of  the  market  for  the  securities 
underlying  the  JPN  make  it  less  likely 
that  the  proposed  JPN  FLEX  Options  are 
readily  susceptible  to  manipulation.  In 
addition,  the  Commission  notes  that  the 
TKE  is  under  the  regulatory  oversight  of 
the  Japanese  Ministry  of  Finance 
("MOF").  The  MOF  has  responsibility 
for  both  the  Japanese  secxirities  and 
derivative  marlcets.  Accordingly,  the 
Commission  believes  that  the  ongoing 
oversight  of  the  trading  activity  on  the 
TKE  by  the  MOF  will  help  to  ensure 
that  the  trading  of  JPN  FLEX  Options 
will  be  carefully  monitored  with  a  view 
toward  preventing  unnecessary  market 
disruptions. 

Finally,  the  Commission  and  the  MOF 
have  concluded  a  Memorandum  of 
Understanding  ("MOU")  that  provides  a 
framework  for  mutual  assistance  in 
investigatory  and  regulatory  matters. lo 
Moreover,  the  Commission  also  has  a 
longstanding  working  relationship  with 
the  MOF  on  these  matters.  Based  on  the 
longstanding  relationship  between  the 
Commission  and  the  MOF  and  the 
existence  of  the  MOU,  the  Commission 
is  confident  that  it  and  the  MOF  could 
acquire  information  from  one  another 
similar  to  that  available  pursuant  to  a 
surveillance  sharing  agreement  between 
the  Amex  and  the  TKE  about 
transactions  in  TKE-traded  stocks 
related  to  JPN  FLEX  Options 
transactions  on  the  Amex.!'  The 
Commission  believes  that  the 
surveillance  sharing  arrangements 
between  the  Amex  and  the  TKE  are 
adequate  to  'detect  and  deter  potential 
market  manipulations. 

C.  FLEX  Options  Framework 

The  Commission  believes  that  the 
Amex  proposal  will  help  to  promote  the 
maintenance  of  a  fair  and  orderly 
market,  consistent  with  Sections  6(b)(5) 
and  llA,  because  the  purpose  of  the 

Eroposal  is  to  extend  the  benefits  of  a 
sted,  exchange  market  in  JPN  options 
that  have  certain  terms  varied  by  the 
particxilar  investor.  The  attributes  of  the 
Exchange's  options  market  versus  an 
over-the-counter  ("OTC")  market 
include,  but  are  not  limited  to,  a 


I*  Memorandum  of  the  United  States  Securities 
and  Exchange  Commission  and  the  Securities 
Bureau  of  the  Japanese  Ministry  of  Finance  on  the 
Sharing  of  Information,  dated  May  23, 1966. 

<'It  is  the  Commission's  expectation  that  this 
information  would  include  transaction,  clearing, 
and  customer  information  necessary  to  conduct  an 
investigation. 


centralized  market  center,  an  auction 
market  with  posted  transparent  market 
quotations  and  transaction  reporting, 
standardized  contract  specifications, 
parameters  and  procedures  for  clearance 
and  settlement,  and  the  guarantee  of 
OCC  for  all  contracts  traded  on  the 
Exchange. 

In  general,  transactions  in  FLEX 
Options  based  on  the  JPN  will  be  subject 
to  many  of  the  same  rules  that  apply  to 
index  options  traded  on  the  Amex.  In 
order  to  provide  investors  with  the 
flexibility  to  designate  certain  terms  of 
the  options  and  accommodate  the 
special  trading  of  FLEX  Options, 
however,  several  new  rules  will  apply 
solely  to  FLEX  Options." 

Due  to  the  customized  nat\ire  of  these 
options,  JPN  FLEX  Options,  imlike 
regular  JPN  options,  will  not  have 
trading  rotations  at  either  the  opening  or 
closing  of  trading.  In  addition,  the 
individually-tailored  auction  process 
outlined  in  the  FLEX  Options  Approval 
Order.i"  sets  forth  in  detail  the 
procedure  of  customized  negotiation  for 
those  investors  seeking  particular 
flexibility  in  options  terms. 
Accordingly,  the  Amex  FLEX  Options 
framework  for  trading  stock  index 
options,  such  as  the  JPN,  varies  from  the 
traditional  exchange  procedure  for 
trading  non-FLEX  stock  index  options, 
due  to  the  special  FLEX  procedures 
allowing  for  limited  individual 
negotiation  of  certain  of  the  terms  of  the 
contract  between  the  parties. 

The  Commission  believes  that  the 
FLEX  auction  process  appears 
reasonably  designed  to  provide  the 
benefits  of  a  competitive  Exchange 
auction  environment  for  JPN  options 
while  allowing  market  participants  the 
flexibility  to  negotiate  certain  terms. 
Accordingly,  the  Amex  has  established 
procedures  for  quotes  upon  requests 
which  must  then  be  firm  for  a 
designated  period  and  which  will  be 
disseminated  through  the  Options  Price 
Reporting  Authority  ("OPRA"). 

The  Commission  fiirther  notes  that 
JPN  FLEX  Options,  like  their  regular 
JPN  option  counterparts,  can  be 
constructed  w^ith  expiration  exercise 
settlement  based  on  the  closing  values 
of  the  component  securities  which  can 
in  some  circumstances  result  in  adverse 
effects  for  the  markets  in  those 
securities.2o  Although  the  Commission 
has  noted  previously  the  benefits  of 
basing  the  settlement  of  index  products 
on  opening  as  opposed  to  closing  prices 


"See  FLEX  Options  Approval  Order  supra  note 
4. 

"Id. 

MSee  Securities  Exchange  Act  Release  No. 
313330  (October  16,  1992),  57  FR  46408  ("A.M.- 
settled  Xn  Approval  Order). 


on  expiration  Fridays,^!  these  benefits 
are  reduced  in  the  case  of  FLEX  Options 
based  on  the  JPN,  because  expiration  of 
these  stock  index  options  will  not 
correspond  to  the  normal  expiration  of 
stock  ind^'options,  stock  index  futures, 
and  options  on  stock  index  futures.  In 
particular,  JPN  FLEX  Options  will  never 
expire  on  an  "Expiration  Friday"  or  any 
other  "Expiration  Fridays"  in  March, 
June,  September,  and  December,  thereby 
diminishing  the  impact  that  these  FLEX 
Options  could  have  on  the  underlying 
cash  market.22 

The  Amex,  pursuant  to  the  existing 
Flex  options  position  limit  framework, 
has  proposed  to  establish  position  limits 
of  200,000  contracts  on  the  same  side  of 
the  market  for  the  JPN  FLEX  Option. 
The  Commission  finds  that  these 
proposed  position  limits  are  consistent 
with  the  FLEX  Options  position  limit 
framework  as  set  forth  in  the  FLEX 
Options  Approval  Order. 23 

Nevertheless,  because  the  position 
limits  for  JPN  FLEX  Options  are  much 
higher  than  those  currently  existing  for 
outstanding  exchange-traded  JPN 
options  and  open  interest  in  one  or 
more  FLEX  series  could  grow  to 
significant  exposure  levels,  the 
Commission  cannot  rule  out  the 
potential  for  adverse  effects  on  the 
securities  markets  for  the  component 
securities  underlying  the  JPN  FLEX 
Option.  The  Amex  has  taken  several 
steps  to  address  this  concern,  including 
establishing  the  FLEX  position  limits 
framework  as  a  three-year  pilot  program 
and  undertaking  to  monitor  open 
interest,  position  limit  compliance  and 
potential  adverse  market  effects 
carefully  and  to  report  the  Commission 
after  one  year's  experience  trading  JPN 
FLEX  Options.24  The  reporting  of  the 
Amex's  experience  in  connection  with 


»«ld. 

u  Regular  JPN  options  expire  on  the  Saturday 
following  the  third  Friday  of  the  expiration  month. 
The  last  trading  day  in  an  options  series  normally 
will  be  the  second  to  last  business  day  preceding 
the  Saturday  following  the  third  Friday  of  the 
expiration  month  (normally  a  Thursday),  except  in 
the  event  of  a  holiday.  The  settlement  value  of  the 
regular  JPN  is  determined  based  on  closing  TKE 
prices  of  component  securities  in  the  afternoon 
trading  session  on  the  trading  day  in  Japan 
following  the  last  day  of  trading  in  the  expiring 
contracts.  Thus,  normally,  because  trading  in 
expiring  options  contracts  will  cease  on  a  Thursday 
at  4:15  p.m.  E.S.T..  the  regular  JPN  option 
settlement  value  vtrill  be  determined  at  the  close  of 
the  Friday  afternoon  TKE  trading  session,  i.e.,  1 
•.m.  E.S.T.,  on  Friday  morning.  See  Japan  Index 
Option  Approval  Order  supra  note  3.  JPN  FLEX 
Options  may  not  expire  on  any  day  that  falls  within 
two  business  days  prior  or  subsequent  to  a  third 
Friday-of-the-month  expiration  day  for  a  non-FLEX 
index  option. 

u  See  FLEX  Options  Approval  Order  supra  note 
4. 

"Id. 
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the  trading  of  JPN  FLEX  Options  will  be 
consistent  with  the  original  FLEX 
Options  Approval  Order,  and  include, 
among  other  things: 

•  The  type  of  strategies  used  by  JPN 
FLEX  Options  market  participants  and 
whether  JPN  FLEX  Options  are  being 
used,  in  lieu  of  existing  standardized 
stock  index  options  on  the  JPN. 

•  The  type  of  market  participants 
using  JPN  FLEX  Options. 

•  The  terms  which  are  predominantly 
being  "flexed"  by  market  participants, 
i.e.,  strike  prices,  settlement  value  (A.M. 
V.  P.M.),  term  of  duration,  European  v. 
American  style. 

•  The  size  of  the  JPN  FLEX  position 
on  average,  the  size  of  the  largest  JPN 
FLEX  positions  on  any  given  day  and 
the  size  of  the  largest  JPN  FLEX  position 
held  by  any  single  customer/member. 

•  The  relationship  between  strike 
prices  and  current  index  value. 

•  Whether  there  is  significant  interest 
in  long-term  expirations  greater  than 
nine  months. 

•  Any  effect  JPN  positions  have  had 
on  the  imderlying  cash  market. 

In  addition,  the  Commission  expects 
and  the  Amex  has  agreed  to  monitor  the 
actual  effect  of  JPN  FLEX  Options  once 
trading  commences  and  take  prompt 
action  (including  timely  communication 
with  maricetplace  self-regulatory 
organizations  resjX)nsible  for  oversight 
of  trading  in  component  stocks)  should 
any  unanticipated  adverse  maricet 
effects  develop. 

Lastly,  based  on  representations  &Dm 
the  Amex,  the  Commission  believes  that 
the  Amex  and  OPRA  vdll  have  adequate 
systems  processing  capacity  to 
accommodate  the  additional  options 
li.sted  in  connection  with  JPN  FLEX 
Options.  Specifically,  the  Exchange 
represents  that  "the  introduction  of 
FLEX  Options  by  the  Amex  will  not 
degrade  OPRA's  throu^put  capacity, 
either  on  total  throughpirt  over  the 
trading  day  or  during  the  opening 
peaks."" 

IV.  Conclnsion 

For  the  reasons  discussed  above,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  Act  and  sections  6 
and  llA  of  the  Act,  in  particular.  In 
addition,  the  Commission  also  finds 
pursuant  to  Rule  9b-l  under  the  Act. 
that  FLEX  Options  based  on  the  JPN  are 
standardized  options  for  purposes  of  the 
options  disclosure  framework 
established  under  Rule  9b-l  of  the  Act 


It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  th-^  Act.  20  that  the 
proposed  rule  change  SR-Amex-93- 
05),  pertaining  to  FLEX  Options  on  the 
JPN  is  approved. 

For  the  Comimssion.  by  the  Division  of 
Market  Regulation,  pursuant  to  jdelegated 
authority,  z' 

Margarat  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  93-29936  Filed,  U-7-^;  8:45  amj 
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[Release  No.  34-33270;  FUe  No.  SR-BSE- 
93-5] 

Self-Regulatory  Organizations;  Boston 
Stock  Exchange,  Inc.;  Order  Approving 
Proposed  Rule  Change  and  Notice  of 
Filing  and  Order  Granting  Accelerated 
Approval  of  Amendment  No.  3  to 
Proposed  Rule  Ctiange  Relating  to 
Exchange  Inquiries  and  Requests  for 
information 

December  2, 1993.  * 

I.  Introduction 

On  March  8, 1993,  the  Boston  Stock 
Exchange,  Inc.  ("BSE"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereunder,'  a  proposed  rule  change  to 
amend  its  Constitution  and  Rules 
relating  to  Exchange  inquiries.  On 
March  30, 1993,  the  BSE  submitted  to 
the  Commission  Amendment  No.  1  to 
the  proposed  rule  change.s  On  July  26, 
1993.  the  BSE  submitted  to  the 
Commission  Amendment  No.  2  to  the 
proposed  rule  change.*  On  Noven^r 
22, 1993.  the  BSE  submitted  to  the 
Commission  Amendment  No.  3  to  the 
proposed  rule  change.^ 


"  See  letter  from  Charles  H.  Faurot,  Managing 
Director,  Market  Data  Services,  Amex,  to  Richard 
Zack,  Branch  Chief,  Division  of  Market  Regulatioii, 
SEC.  dated  July  30, 1993. 


»15  US.C.  78s(b)(2)  (1982). 

"  17  CFR  2O0.3O-3(aXl2)  (1993). 

1 15  U.S.C  7Ss(bKl)  (1966). 

» 17  CFR  240.19b-4  (1991). 

>  See  letter  bom  Karen  A.  Aluise,  Staff  Attorney, 
BSE,  to  Diana  Luka-Hopson,  Branch  Chief, 
Commission,  dated  Msch  25, 1993.  Amendment 
No.  1  made  a  technical  correction  to  the  proposed 
rule  change. 

*  See  letter  &om  Karen  A.  AJuise,  Assistant  Vice 
President.  BSE.  to  Diana  Luka-Hopson,  Branch 
Chiet  Commissicn,  dated  July  20. 1993. 
Amendment  No.  2  revised  proposed  BSE  Chapter 
XVm,  Section  S(b)  regarding  the  &ilure  to  respond 
to  Exchange  inquiries.  Subsequent  to  filing 
Amendment  No.  2,  the  Exchange  filed  Amendment 
No.  3,  which  deleted  BSE  Chapter  XVm.  Section 
5(b)  in  its  entirety.  See  Amendment  No.  3.  iafra 
notes. 

'  See  letter  from  Karen  A.  Aluise,  Assistant  Vice 
President,  BSE.  to  Louis  A.  Raidaz20,  Attorney. 
Commission,  dated  November  17, 1993. 
Amandmenl  No.  3  deletes  piaragraph  (b)  to  Chaptez 
;cvm.  Section  5  of  the  BSE  Rules  of  the  Board. 


The  proposed  rule  change,  together 
with  Amendment  Nos.  1  and  2,  was 
noticed  in  Societies  Exchange  Act 
Release  No.  32752  (August  16. 1993).  58 
FR  44709  (August  24, 1993).  No 
comments  were  received  on  the 
proposal.  This  order  approves  the 
proposed  rule  change,  and  grants 
accelerated  approval  to  Amendment  No. 
3. 

n.  Description  of  the  Pn^tosal 

Currently,  Article  XTV,  Section  6  of 
the  BSE  Constitution  requires  a  two- 
thirds  vote  of  the  BSE's  Board  of 
Governors  ("Board")  to  compel 
members  or  aUied  members  to  submit 
books  and  papers  as  fie  material  and 
relevant  to  any  matted  under 
investigation  by  the  Board  or  a  BSE 
Committee.  It  provides  further  that  any 
member  or  allied  member  that  refuses  or 
neglects  to  comply  with  this 
requirement,  or  willfully  destroys  any 
required  evidence,  or  who,  following  a 
two-thirds  vote  of  the  Board,  refuses  or 
neglects  to  appear  before  the  Board  or 
any  committee  as  a  witness,  or  refuses 
to  testify  before  the  Board  or  any 
committee,  may  be  suspended  or 
expelled  by  the  Exchange. 

The  BSE  is  amending  Article  XTV, 
Section  6  in  several  respects.  First,  the 
BSE  is  removing  the  requirement  of  a 
two-thirds  vote  of  Board  members  to 
compel  production  of  books  and  records 
or  to  compel  an  appearance  by  the 
member.  Second,  the  changes  expand 
authority  to  compel  production  of  books 
and  records  beyond  the  Board  to  any 
Exchange  committee  or  any  authorized 
officer.  The  BSE's  amendment  also  adds 
member  organizations  to  the  list  of 
entities  subject  to  the  requirements  of 
Article  XIV.  Section  6.8 

The  BSE  is  amending  Chapter  XV'III  of 
the  BSE  Rules  to  adopt  Section  5. 
Section  5  will  provide  that  all  members 
and  member  organizations  and  all 
associated  persons,  shall  be  required  to: 
(1)  Respond  orally  or  in  writing  to  any 
Exchange  inquiry  and  (2)  provide  access 
to  its  books,  records  and  accounts,  as 
required  to  be  maintained  \mder  section 
17(a)  of  the  Act,7  writhin  the  timeframe 
specified  by  the  Exchange  in  its 
request." 

The  BSE  states  that  the  purpose  of  the 
proposed  rule  change  is  to  clarify  the 


•  The  Exchange  is  also  changing  the  phrase 
"allied  member"  in  Article  XIV,  Section  6  of  the 
BSE  Constitution  to  "associated  person." 

'15  U.S.C  78q(aKl)  (1968). 

•  The  Exchange  slated  that  in  determining  the 
timebame  in  the  request  it  considers,  among  other 
things,  the  volume  of  the  information  requested 
Telephone  conversation  between  Karen  A.  Aluise. 
Assistant  Vice  President.  BSE.  and  Louis  A. 
Randazzo.  Attorney.  Commission,  on  September  14, 
1993. 
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regulatory  obligation  of  Exchange 
members,  member  organizations  and 
associated  persons  to  comply  with 
Exchange  requests  for  information  and 
to  provide  access  to  books  and  records 
required  to  be  maintained  under  section* 
17(a)  of  the  Act.  In  addition,  the 
Exchange  argues  that  the  proposal  is 
necessary  to  enable  it  to  fulHll  its 
responsibilities  as  a  self-regulatory 
organization.  Specifically,  the  Exchange 
states  that  the  proposal  is  necessSry  to 
require  its  members,  member 
organizations  and  associated  persons  to 
provide  access  to  the  books  and  records 
that  are  required  to  be  maintained  under 
section  17(a)  of  the  Act. 

The  BSE  believes  that  the  proposal  is 
consistent  with  section  6(b)(5)  of  the 
Act,  which  provides,  in  pertinent  part, 
that  the  rules  of  an  exchange  be 
designed  to  prevent  fraudulent  and 
manipulative  acts,  to  promote  just  and 
equitable  principles  of  trade  and  to 
protect  the  investing  public. 

III.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  and,  in  particular,  with  the 
requirements  of  sections  6(b)  (1)  and  (5) 
of  the  Act."  The  Commission  believes 
that  the  BSE's  proposal  is  consistent 
with  the  requirements  under  section 
6(b)(1)  of  the  Act  that  an  exchange  be 
organized  and  have  the  capacity  to  carry 
out  the  purposes  of  the  Act  and  to 
comply  and  enforce  compliance  by  its 
members  and  persons  associated  with 
its  members  with  the  provisions  of  the 
Act,  the  rules  and  regulations 
thereunder,  and  the  rules  of  the 
Exchange.  The  Commission  also 
believes  that  the  proposal  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market,  and,  in  general,  to  protect 
investors  and  the  public  interest  in 
accordance  with  section  6(b)(5)  of  the 
Act. 

The  Commission  believes  that  the 
BSE  proposal  is  a  reasonable  measure 
which  should  further  the  section  6(b)(5) 
objectives  of  protecting  investors  and 
the  public  interest  by  strengthening 
compliance  by  members,  member 
organizations  and  associated  persons 
with  the  Exchange's  requests  for  books 
and  records.  This  should  provide  the 
Exchange  with  information  on  a  more 
timely  basis  and  therefore  put  the 
Exchange  in  a  better  position  to  detect 


and  respond  to  fraudulent  and 
deceptive  acts  and  practices. 

The  Commission  believes  that  new 
Chapter  XVIII,  Section  5  of  the  Rules 
that  requires  members,  member 
organizations  and  associated  persons  to 
respond  to  an  Exchange  inquiry  and  to 
provide  access  to  their  books,  records 
and  accounts  should  assist  the  Exchange 
in  its  regulatory  oversight  capacity  by 
ensuring  that  the  Exchange  receives 
member  information  in  a  timely  fashion. 
The  Commission  believes  that  amending 
the  BSE  Constitution  to  require  member 
organizations  to  comply  with  Exchange 
requests  for  information,  as  well  as 
eliminating  the  requirement  of  a  two- 
thirds  vote  of  the  Board  to  compel  a 
member  or  associated  person  to  submit 
its  books  or  papers,  is  consistent  with 
section  6(b)(5)  in  that  it  should  prevent 
fraudulent  and  manipulative  acts  and 
practices  by  helping  to  expedite 
Exchange  investigations  using  the  books 
and  records  of  a  member,  member 
organization  or  associated  person. 

In  addition,  the  Commission  believes 
that  new  Chapter  XVIII,  Section  5 
reasonably  balances  the  Exchange's 
regulatory  interest  in  gaining  timely 
access  to  the  books,  records  and 
information  of  members  and  member 
organizations  with  its  interest  in 
providing  fair  procedures  for  the 
disciplining  of  members,  member 
organizations  or  associated  persons  that 
refuse  or  neglect  to  comply  with 
Exchange  requests. >o 

The  Commission  finds  good  cause  for 
accelerated  approval  of  Amendment  No. 
3  to  the  proposed  rule  change  prior  to 
the  thirtieth  day  after  publication  of 
notice  of  filing  thereof.  The  BSE's 
original  proposal  was  published  in  the 
Federal  Register  for  the  full  statutory 
period  and  no  comments  were 
received.il  Amendment  No.  3  modifies 
the  proposal  to  make  certain 
adjustments  to  the  proposed  rule  change 
that  are  not  more  burdensome  and  that 
leave  its  overall  structure  unchanged. 


•  15  U.S.C  78f(b)(l)  and  (5)  (1988). 


10  A  violation  of  Chapter  XVin,  Section  S  would 
subject  a  member,  member  organization  or 
associated  person  to  formal  disciplinary 
proceedings  pursuant  to  Chapter  XXX  of  the  BSE 
Rules  of  the  Board.  Chapter  XXX,  Sections  6  and 
7  of  the  BSE  Rules  of  the  Board  state,  among  other 
things,  that  except  for  decisions  made  by  the  Board, 
which  become  final  when  made,  any  determination 
made  by  the  hearing  panel  shall  become  final 
within  20  days  after  its  filing  with  the  Secretary  of 
the  Exchange  unless  a  request  for  review  by  the 
Board  is  filed  with  the  Secretary  prior  to  the  end 
of  such  period  Upon  review,  the  Board  may,  by 
majority  vole,  sustain  any  such  determination 
including.any  sanction  imposed  or  reverse,  modify, 
limit  or  increase  such  determination  or  return  the 
matter  to  the  panel  for  further  findings. 

>i  See  Securities  Exchange  Act  Release  No.  327S2 
(August  16, 1993),  58  PR  44709  (August  24. 1993). 


rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No. 
3.  Persons  making  written  submissions 
should  £ie  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  BSE.  All 
submissions  should  refer  to  File  No. 
SR-BSE-93-5  and  should  be  submitted 
by  December  29, 1993. 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act.i^  that  the 
proposed  rule  change,  including 
Amendment  No.  3  on  an  accelerated 
basis,  (SR-BSE-93-5)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  93-29939  Filed  12-7-93;  8:45  ami 
BIUJNG  CODE  MIO-OI-M 


[Release  No.  34-33261;  File  No.  SR-OTC- 
92-111 

Self-Regulatory  Organizations;  The 
Depository  Trust  Company;  Order 
Approving  a  Proposed  Rule  Change 
Relating  to  the  Elimination  of  Short 
Positions  in  a  Retired  Participant's 
Account 

November  30, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  The  Depository  Trust 
Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  a  proposed  rule  change 
that  would  codify  procedures  for 
eliminating  short  positions  remaining  in 
a  retired  participant's  account.  The 
Commission  published  notice  of  the 
proposal  in  the  Federal  Register  to 
solicit  comment  from  interested 


n  15  U  S.C.  78s(b)(2)  (1988). 
"17  CFR  200.3O-3(a)(12)  (1991). 
'15U.S.C.  7es(b)(l)(1988). 
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persons.2  No  comments  were  received. 
This  order  approves  the  proposal. 

I.  Description 

The  proposed  rule  change  sets  fofth 
DTC's  procedure  for  eliminating  the 
short  positions  of  a  participant  that  has 
requested  that  its  account  be  closed  for 
activity  or  for  which  DTC  has  ceased  to 
act  when  the  participant  is  unable  or 
unwilling  to  cover  the  short  position.3 
The  proposed  rule  change  codifies 
existing  procedures  which  DTC  has 
applied  on  an  ad  hoc  basis  to  eliminate 
short  positions  from  the  accounts  of 
participants  that  have  retired  from  the 
DTC  system. 

Upon  receipt  of  a  participant's  request 
that  its  account  be  closed  for  activity, 
and  in  the  absence  of  an  arrangement 
between  the  participant  and  DTC  to 
resolve  the  short  positions,  DTC  will 
notify  the  participant  in  writing  that  any 
short  positions  in  the  participant's 
account  as  of  the  date  its  account  is 
closed  and  any  short  position  created 
thereafter,  may  be  subject  to  a  buy-in  by 
DTC.  DTC  will  buy-in  securities  when 
DTC  determines  that  the  securities  are 
readily  marketable.  The  buy-in  will  be 
made  at  the  prevailing  market  price. 
DTC  will  notify  the  participant  that  the 
buy-in  will  be  funded  by  the  short 
position  penalty*  or  charged  to  the 
participant's  account. 

In  situations  when  DTC  determines 
that  it  is  not  appropriate  to  buy-in 
securities,  such  as  when  the  securities 
comprising  the  short  position  are  not 
readily  marketable,  DTC  will  extend  an 
invitation  to  tender  to  participants 
having  long  positions  in  the  issue 
through  its  Invitation  to  Cover  Short 
Request  ("ICSR")  hinction.s  DTC  will 


2  Securities  Exchange  Act  Release  No.  31415 
(November  6.  1992),  57  FR  54129. 

3  Short  positions  primarily  are  caused  by  rejects 
of  deposits  of  securities  that  the  depositing 
participant  already  has  delivered  to  another 
participant,  and  by  deliveries  of  securities  that, 
because  of  late  notification  to  DTC  of  partial  calls, 
subsequently  are  determined  to  be  called  securities 
in  DTC's  call  lottery.  See  Securities  Exchange  Act 
Release  No.  26896  (June  5,  1989),  54  FR  25185. 

•  The  "short  position  penalty"  is  130%  of  the 
current  market  value  of  the  short  position.  DTC  will 
assess  the  participant's  setUement  account  for  130% 
of  the  value  of  the  short  position  on  the  day  the 
penalty  is  imposed.  Telephone  conversation 
between  Karen  G.  Lind,  Associate  Counsel,  DTC, 
and  Sonia  G.  Burnett,  Attorney,  Commission  (July 
22, 1993). 

•  ICSR  is  the  DTC  service  that  enables  DTC 
participants  having  a  short  position  in  a  certain 
security  to  invite  tenders  to  cover  the  short  position 
from  DTC  participants  with  a  long  position  in  the 
same  or  similar  security.  The  inviting  participant 
broadcasts  its  message  to  DTC  on  the  Participant 
Terminal  System  ("PTS ")  or  PTS,  Jr.  identifying, 
among  other  things,  the  security,  the  quantity,  and 
price  range.  DTC  automatically  identifies  which 
participants  have  a  long  position  in  the  depository 
in  the  relevant  security  issue  and  sends  an 


purchase  tendered  securities  with  funds 
from  the  fee  assessed  to  the  retiring 
participant.  For  short  positions  that 
have  been  open  more  than  thirty 
calendar  days,  the  initial  offering  price 
and  the  fee  assessed  to  the  retiring 
participant  will  be  110%  of  the  market 
value.  If  DTC  is  unable  to  purchase  the 
securities  at  110%  of  the  market  value 
within  thirty  days,  DTC  may  increase 
the  fee  and  offering  price  to  130%  of 
market  value. 

If  DTC  is  unable  to  purchase  the 
securities  within  thirty  days  at  130%  of 
market  value  through  ICSR.  DTC  may 
move  the  remaining  short  positions 
from  the  participant's  account  to  a 
special  depository  account.^  Upon 
moving  the  short  position  to  the  special 
depository  account.  DTC  will  charge  the 
participant  130%  of  the  market  value 
and  close  the  participant's  account. 
Thereafter,  the  participant  will  have  no 
further  obligation  to  DTC  with  respect  to 
the  short  positions. 

II.  Discussion 

The  Commission  believes  the 
proposed  rule  change  is  consistent  with 
a  clearing  agenc:y's  duty  under  section 
17A(b)(3)(A)  7  to  facilitate  the  prompt 
and  accurate  clearance  and  settlement  of 
securities  transactions  and  to  safeguard 
securities  and  funds  in  its  custody  or 
control  or  for  which  it  is  responsible. 

The  proposal  will  permit  DTC  to  take 
affirmative  steps  to  resolve  and  reduce 
the  risks  associated  with  outstanding 
short  positions  of  retiring  participants. 
Under  DTC's  Procedures,  participants 
are  obligated  to  cover  their  short 
positions  immediately.^  DTC  routinely 
assesses  non-retiring  participants  a  daily 
charge  of  130%  of  the  market  value  of 
the  security  as  an  incentive  for  the 
participant  to  cover  the  short  position  as 
soon  as  possible,  and  as  a  cushion  to 
protect  DTC  in  the  event  of  a  sharp  rise 
in  the  market  price  of  the  security.^  By 
assessing  a  130%  daily  charge  to  retiring 


automated  message  over  PTS  to  those  participants, 
noting  that  if  they  are  interested  in  tendering  the 
securities,  they  should  notify  DTC.  Until  now,  DTC 
would  broadcast  tender  offers  only  at  the  request  of 
a  DTC  participant  unless  the  participant  had  a  short 
position  due  to  an  error  on  DTC's  part,  in  which 
case  DTC  would  initiate  the  ICSR  procedures. 
Under  this  rule.  DTC  will  initiate  the  ICSR 
procedures.  For  further  discussion  of  ICSR,  see 
Securities  Exchange  Act  Release  Nos.  26896  (June 
5,  1989),  54  FR  25185  [File  No.  SR-DTC-89-07); 
and  27586  Oanuary  4, 1990).  55  FR  1132  (File  No. 
SR-DTC-89-18J. 

<  The  depository  account  will  be  designated  to 
hold  uiuesolved  short  positions  only  and  will  be 
segregated  from  DTC-participants'  accounts.  Only 
DTC  will  have  access  to  the  account. 

'  15  U.S.C.  78q-l(b)(3)(A)  (1988). 

*DTC  Participant  Operating  Procedures.  5  C  at  7. 

*  Securities  Exchange  Act  Release  No.  26896 
(June  5. 1989),  54  FR  25185. 


participants'  accounts.  DTC  will  limit 
its  risk  of  loss^to  instances  when  there 
is  a  rise  in  the'market  price  of  the 
security  above  130%  of  the  amount  DTC 
last  collected  from  the  retiring 
participant.  Thus,  the  proposal  will 
enable  DTC  to  safeguard  securities  and 
funds  in  its  custody  or  control 
consistent  with  the  Act.io 

The  Commission  believes  it  is 
prudent  for  DTC  to  use  its  ICSR  facility 
to  locate  participants  with  long 
positions  in  the  short  security.  In  the 
event  a  short  position  creates  a 
deficiency  in  DTC's  inventory,  DTC 
would  be  obligated  to  make  sufficient 
securities  availabha  to  satisfy 
withdrawal  requests  by  either 
demanding  delivery  from  the  short 
participant  or  by  buying-in  the 
securities.  Certain  securities,  however, 
may  be  difficult  to  buy-in."  In  addition, 
DTC  would  be  liable  for  the  cost  of 
obtaining  the  securities  if  that  cost  is  not 
satisfied  by  the  retiring  participant.  The 
use  of  ICSR  makes  it  possible  for  DTC 
to  locate  securityholders  and  cover  short 
positions  in  thinly-traded  issues 
quickly.  Thus,  the  use  of  DTC's  ICSR 
procedures  under  this  proposal  will 
help  DTC  to  facilitate  the  prompt  and 
accurate  clearance  settlement  of 
securities  transactions  consistent  with 
the  Act. 

Finally,  in  the  cases  where  DTC  is 
unable  to  eliminate  the  short  position  by 
buying-in  securities,  the  short  position 
will  be  moved  to  a  special  depository 
account  enabling  a  retiring  participant 
to  eliminate  its  obligation  to  cover  the 
short  position  and  sever  its  relationship 
with  DTC.  DTC's  ability  to  move  the 
short  position  to  a  special  depository 
account  also  will  benefit  DTC  and  its 
active  participants  by  allowing  DTC  to 
take  affirmative  steps  to  resolve,  and 
thereby  reduce  the  risks  associated  with 
outstanding  short  positions  of  retiring 
participants. 

in.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the  Act. 
and,  in  particular.  Section  17 A. 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  (File  No.  SR- 


10  DTC  has  represented  to  the  Commission  that  it 
typically  pays  between  110-120%  market  value  to 
cover  short  positions.  Based  on  this  experience, 
DTC  expects  it  will  be  able  to  cover  most  short 
positions  for  less  than  130%  of  the  market  value  of 
the  position.  Letter  from  Karen  G.  Lind.  Associate 
Counsel.  DTC.  to  Sonia  Burnett.  Attorney, 
Commission  (April  15, 1993). 

n  For  example,  thinly  traded  securities  and 
certain  municipal  securities  that  were  issued  to 
fund  a  particular  purpose  may  be  in  short  supply. 
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DTC-g2-11)  be.  and  hereby  is, 
approved. 

For  the  C  nunissioa  by  the  Division  of 
MaHwt  Regulatton,  pursuant  to  delegated 
authority  ^ 

Jonathan  G.  Kate, 
Secretary. 

IFR  Doc.  93-29937  Fited  12-7-93;  8:45  am) 
nuMG  cooc  ««»-•*-« 


[RelMM  No.  34-33263;  Rto  No.  SR-PMx- 
93-48] 

Self-Aeguletory  Organisations;  Filing 
and  Immediate  Effectiveness  of 
Proposed  Rule  Change  by  the 
Philadelphia  Stock  Exchange,  Inc. 
Relating  to  tt>e  Priority  of  Options 
Orders  for  Equity  Options  and  Index 
Options  t>y  Account  Type 

Decemberl,1993. 

Pursuart  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  13  U.S.C.  78s{b)(l).  notice  is 
hereby  given  that  on  November  24, 
1993.  the  Philadelphia  Stock  Exchange, 
Inc.  C'Phlx"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Co/nmissicxi  ("Cominission")  the 
proposed  rule  change  as  described  in 
Items  I.  n,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. > 
The  Commission  is  pubtishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Oi;ganization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Qumge 

The  Phlx  proposes  to  amend  Floor 
Procedure  Advice  C'Advice")  B-6. 
Priority  of  Options  Orders  for  Equity 
Options  aud  Index  Options  by  Account 
Type.2  The  amendment  to  Section  B  of 
the  Advice  would  specifically  slate  that 
violations  of  Advice  B-6,  accompanied 
by  factors  indicating  that  the  violation 
was  not  a  minor  error,  would  be  referred 
directly  to  the  Business  Conduct 
Committee,  rather  than  being  handled  as 
a  minor  rule  violation.  The  text  of  the 
proposed  rale  change  is  available  at  die 
Office  of  the  Secretary,  Phlx,  and  at  the 
Commission. 


>  The  Exchange  praviously  submittBd  this 
proposal  on  Novamber  2, 1993.  hoMevar.  ia 
response  to  Conwaisticn  concantt.  the  Phlx  delayed 
the  efiactrveness  of  the  nda  change  pendii^ 
amendnMiM  nod  laii^iiiinioa  to  the Conunissioa  in 
iis  camml  tom. 

>  Sea  Securities  Ejcdtange  Act  RelesM  No.  28354 
(August  20.  1990),  56  FR  15394. 


H.  Sdf-RcgaUtory  Organizatian't 
Stateaneat  of  the  Purpow  of,  and 
Statutory  Basas  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Phlx  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  hem  IV  below.  The 
Exchange  has  pre{>ared  summaries,  set 
forth  in  sections  (A),  (B),  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Bule 
Change 

Section  B  of  Advice  B-6  currently 
requires  that  orders  for  controlled 
accounts  be  represented  as  such  in  the 
trading  crowd  and  marked  on  a  floor 
ticked  by  circling  the  word  "yield."  The 
Phlx  proposes  an  amendment  to  the  text 
of  Advice  B-6  in  order  to  codify  the 
existing  procedure  that  rule  violations 
which  are  not  considered  "minor"  can 
be  referred  directly  to  the  Exchange's 
Business  Conduct  Committee  ("BCC"). 
Specifically,  before  notice  of  the  alleged 
violation  is  given,  the  staff  of  the 
Exchange  reserves  the  r^t  to 
retxnnmend  to  the  BCC  that  the 
violation  at  issue  shotdd  not  be  deemed 
"minor,"  but  rather  that  formal 
disciplinary  action  should  be  taken. 

The  Phbc  beheves  this  procedure  is  a 
fundamental  aspect  of  exchange  minor 
rule  plans  and  has  been  in  place  since 
these  plans  were  first  approved  by  the 
Commission. 3  The  Phlx  fiulher  believes 
that  Advice  B-6,  just  as  the  other  Phbc 
Advices,  is  currently  subject  to  this 
caveat. 

At  this  time,  the  Exchange  proposes  to 
amend  the  text  of  Advice  B-6  to 
emphasize  that  only  minor  violations  of 
the  Advice  will  be  treated  as  minor  rule 
violations. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  vnth 
section  6  of  the  Act  in  general,  and  in 
particular,  section  6(b)(5).  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and  protect  investors  and  the 
pubhc  interest,  by  emphasizing  that 
certain  violations  of  Advice  B-6  are  not 
considered  minor,  and  are  thus  subject 
to  the  Exchange's  formal  disciplinary 
process. 


(B)  Self-Regulatory  Organizatioa  's 
Statement  on  Buaiden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 

any  burden  on  competition. 

ft'.  • 
IC]  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

ni.  Date  of  Effectiveness  of  the 
.  Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  rule  change 
constitutes  a  stated  policy,  pracrtice  or 
interpretation  with  respect  to  the 
meaning,  administration,  or 
enfort:ement  of  an  existing  rule  of  the 
Exchange,  it  has  become  effecti\-e 
pursuant  to  section  19(b)(3K  A)  of  the 
Act  and  subparagraph  (e)  of  Rule  19b- 
4  thereunder.  At  any  time  within  60 
days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  tropies  thereof  with  the 
Secretary,  Setnirities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commxmi  cations  relatii^  to  die 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Pubhc  Reference 
Section,  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Phbc.  All  submissions 
should  refer  to  File  Na  SR-Phlx-93-48 
and  should  be  submitted  by  Decen^r 
29,  1993. 
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>  See  e.g..  Securities  Exchange  Ad  Release  No. 
23296  (June  4, 1986),  51  FR  21430. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Jonathan  G.  Katz, 

Secretary. 

IFR  Doc  93-29938  Filed  12-7-93;  8:45  am] 

BILUNQ  COOC  MIO-OI-W 


IRel.  No.  IC-19917;  811-6777] 

Crown  America  Separate  Account  A 

December  2, 1993. 

AGENCY:  Securities  and  Exchange 

Cominission  ("SEC"). 

ACTION:  Notice  of  application  for 

dwegistration  imder  the  Investment 

Company  Act  of  1940  (the  "Act"). 


APPLICANT:  Crown  America  Separate 
Account  A. 

REIXVANT  ACT  SECTKJNS:  Section  8(f). 
SUMMARY  OF  APPUCATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FlUNQ  DATE:  The  Application  was  filed 
on  September  30, 1993. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  tmless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  waiting  to  the  SEC's 
Secretary  and  serving  Applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  27, 1993,  and  should  be 
accompanied  by  proof  of  service  on 
Applicant,  in  the  form  of  an  affidavit  or, 
for  law7ers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  request,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary.  SEC.  450  Fifth 
Sti-eet,  NW.,  Washington,  DC  20549. 
Applicant.  120  Bloor  Stieet  East, 
Toronto,  Canada  M4W  IBS. 
FOR  FURTHER  INFORMATION  CONTACT: 
Evelyn  C  Malone,  Legal  Technician,  or 
Michael  V.  Wible,  Special  Counsel,  on 
(202)  272-2060.  Office  of  hisurance 
Products,  Division  of  Investment 
Management. 

SUPPt^MENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
apphcation.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
PubUc  Reference  Branch. 

Applicant's  Representations 

1.  On  March  1, 1989,  the  Applicant 
filed  v«th  the  SEC  a  notification  of 


« 17  CFR  200.30-3(a)(12)  (1992). 


registration  as  an  investment  company 
on  Form  N-8A  pursuant  to  Section  8(a) 
of  the  Act  and  a  registration  statement 
on  Form  N-8B-2  (File  No.  811-5777) 
pursuant  to  Section  8(b)  of  the  Act. 

2.  On  March  1, 1989.  the  Applicant 
filed  with  the  SEC  a  registration 
statement  on  Form  S-6  (File  No.  33- 
27274)  pursuant  to  the  Securities  Act  of 
1933  (the  "1933  Act").  This  registration 
statement  covered  the  registration  of 
certain  variable  Ufe  insurance  poUcies 
(the  "Policies").  Pursuant  to  Rule  24f- 

2  under  the  Act,  the  Applicant 
registered  an  indefinite  amount  of 
secvirities  (Policies)  under  the  1933  Act. 
The  registration  statement  was  never 
declared  effective,  and,  consequently, 
no  Policies  were  ever  sold. 

3.  The  Applicant  was  established  by 
its  depositor.  Crown  America  Life 
Insurance  Company  ("Crown 
America"),  as  a  separate  account 
pursuant  to  a  resolution  adopted  by  the 
Board  of  Directors  of  Crown  America  oh 
February  16, 1989.  in  accordance  with 
applicable  Kentucky  insurance  law  and 
regulation.  The  Applicant  was  formed 
for  the  purpose  of  investing  payments 
received  imder  the  Policies. 

4.  The  Applicant  does  not  now  have, 
nor  did  it  ever  have,  any  assets.  No 
interests  in  the  Applicant  have  ever 
been  issued.  Accordingly,  no 
distributions  have  been  or  wrill  be  made 
to  securityholders  of  the  Applicant  in 
connection  with  the  winding-up  of 
Applicant's  affairs  pursuant  to  its 
termination. 

5.  The  Applicant  is  being  terminated 
because  its  depositor.  Crown  America, 
has  decided  not  to  sell  the  Policies  or 
any  other  variable  contracts  that  would 
be  supported  by  the  AppUcant.  On 
September  27, 1993.  the  Board  of 
Directors  of  Crown  America  adopted  a 
resolution  authorizing  the  deregistration 
and  termination  of  the  Applicant. 

6.  During  the  last  18  months,  the 
Applicant  has  not,  for  any  reason, 
transferred  any  of  its  assets  to  a  separate 
trust.  At  the  time  of  filing  this 
apphcation,  the  Applicant  retained  no 
assets  and  has  no  securityholders.  The 
Applicant  does  not  have  any  debts  or 
other  liabilities  which  remain 
outstanding.  The  Applicant  is  not  a 
party  to  any  litigation  or  administrative 
proceeding.  The  Applicant  is  not  now 
engaged,  nor  does  it  propose  to  engage, 
in  any  business  activities  other  than 
those  necessary  for  the  winding-up  of  its 
affairs.  The  Applicant  never  sold  any 
PoUcies  or  other  securities  of  which  it 
was  the  issuer. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authirity. 

Maigarel  H.  McFarUnd, 

Deputy  Secretary. 

(FR  Doc.  93-29934  Filed  12-7-93;  8:45  am] 

BILUNO  COOC  aOIO^I-M 


[Ral.  No.  IC-1W19;  811-67471 

Crown  America  Separate  Account  0 

December  2, 1993. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 

ACTION:  Notice  oFaBplication  for 
registration  under  the  hivestment 
Company  Act  of  1940  (the  "Act"). 


APPUCANT:  Crown  America  Separate 
Account  D. 

RELEVANT  ACT  SECTIONS:  Section  8(f). 

SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  Company. 

FILING  DATE:  The  Application  was  filed 
on  September  30. 1993. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  apphcation  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  27, 1993.  and  should  be 
accompanied  by  proof  of  service  on 
Applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  request,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  he  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 

ADDRESSES:  Secretary.  SEC.  450  Fifth 
Stieet.  NW..  Washington,  DC  20549. 
Applicant.  120  Bloor  Street  East, 
Toronto,  Canada  N4W  1B8. 

FOR  FURTHER  INFORMATION  CONTACT: 
Evelyn  C  Malone,  Legal  Technician,  or 
Michael  V.  Wible,  Special  Coimsel,  on 
(202)  272-2060,  Office  of  hisurance 
Products,  Division  of  Investment 
Management. 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  On  January  5. 1989,  the  Applicant 
filed  writh  the  SEC  a  notification  of 
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registration  as  an  investment  company 
on  Form  ?4-8A  pursuant  to  section  8(a) 
of  the  Act  anfl  a  registration  statement 
on  Form  N-3  (File  No.  811-5747) 
pursuant  to  section  8(b)  of  the  Act.         v 

2.  On  January  5, 1989. 4e  Applicant 
filed  with  the  SEC  a  registration 
statement  on  Form  N-3  (File  ^4o.  33- 
26414)  pursuant  to  the  Securities  Act  of 
1933  (the  "1933  Act'L  This  registration 
statement  covered  the  registration  of 
certain  variable  annuity  contracts  (the 
"Contracts").  Pursuant  to  Rule  24f-2 
under  the  Act,  the  Applicant  registered 
an  indefinite  amount  of  securities 
(Contracts)  under  the  1933  Act.  The 
registration  statement  was  never 
declared  e:''ective.  and.  consequently, 
no  Contracts  were  ever  sold. 

3.  The  Applicant  was  established  by 
its  depositor,  Crown  America  Life 
Insurance  Company  ("Crown 
America"),  as  a  separate  account 
pursuant  to  a  resolution  adopted  by  the 
Board  of  Directors  of  Crown  America  on 
December  15, 1988,  in  accordance  with 
applicable  Kentucl^  insurance  law  and 
regulation.  The  Appbcant  was  formed 
for  the  purpose  of  investing  payments 
received  under  the  Contracts. 

4.  The  Applicant  does  not  now  have, 
nor  did  it  ever  have,  any  assets.  No 
interests  in  the  Applicant  have  ever 
been  issued.  Accordingly,  no 
distributions  have  been  or  will  be  made 
to  security  holders  of  the  Applicant  in 
connectkm  with  the  winding-up  of 
Applicant's  affairs  pursiiant  to  its 
termination. 

5.  The  Applicant  is  being  terminated 
because  its  depositor.  Crown  America, 
has  decided  not  to  sell  the  Contracts  or 
any  other  variable  contracts  that  wouH 
be  supported  by  the  Applicant.  Chi 
September  27, 1993.  the  Board  of 
Directors  of  Crown  America  adopted  a 
resolution  authtsizing  the  (teregistration 
and  tennination  of  the  Applicant. 

6.  During  the  last  18  mcnths,  the 
Applicant  has  not.  for  any  reason, 
transSerred  any  of  its  assets  to  a  separate 
tnist  At  the  tine  of  filing  this 
application,  the  Applicant  retained  no 
assets  and  has  no  security  hoWers.  The 
Applicant  does  not  have  any  debts  or 
other  liabilities  which  remain 
outstanding.  The  Appbcant  is  not « 
party  to  any  htigation  or  administrative 
proceeding  The  Applicant  is  not  now 
engaged,  nur  does  it  propose  to  engage, 
in  any  business  activities  other  than 
those  necessary  for  the  winding-up  of  its 
affairs.  The  Applicant  never  sold  any 
Contracts  or  other  securities  of  whicii  it 
was  the  issuer. 


For  the  Commissioii.  fay  the  Division  at 
Investment  MaatgemeDt.  puTSuaat  to 
delegated  authority. 
Margvflt  H.  McFarland, 
Deputy  Secretary. 

IFR  Doc.  93-29935  Filed  12-7-93;  8:45  am) 
BILUNQ  COOE  aOIO-M-H 


[ReL  no.  iC-19921:  Fie  Na  812-«S90] 

InvMCO  Varisbl*  Investment  Funds, 
Inc^alal. 

December  2, 1993. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"  or  the 

"Commission"). 

ACTION:  Notice  of  application  for 

exemption  under  the  hivestment 

Company  Act  of  1940  (the  "1940  Act"). 


APPUCANTS:  Invesco  Variable 
InvestmentFunds,  Inc  (the  "Fund") 
and  Invesco  Funds  Group,  Inc. 
("Invesco"). 

RELEVANT  1W0  ACT  SECTION:  Order 
requested  under  section  6(c)  of  the  1940 
Act  from  the  provisions  of  sections  9(a), 
13(a),  15(a)  and  15(b)  of  the  Act  and 
rules  6e-2(b)(15)  and  6e-3(T)(b)(15) 
thereunder. 

SUMMARY  OF  APPUCATK)N:  Applicants 
seek  an  order  to  the  extent  necessary  to 
permit  shares  of  the  Fund  to  be  sold  to 
and  held  by  variable  annuity  and 
variable  life  insurance  separate  accoimts 
of  both  affiliated  and  unaffiliated  life 
insurance  companies  (the  "Participating 
Insurance  Companies"). 
RUNG  DATE:  The  application  was  filed 
on  September  22, 1993. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  on  this  application  by  writing 
to  the  Secretary  of  the  SEC  and  serving 
Applicants  wiUi  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
must  be  received  by  the  Commission  by 
5:30  p-m.  an  December  27, 1993  and 
accompanied  by  proof  of  service  on  the 
Apphcants  in  the  form  of  an  affidavit  m, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  natiue 
of  the  interest,  the  reason  for  the  request 
and  the  issues  contested.  Persons  may 
request  notification  of  the  data  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC. 

AOOfl^SES:  Secretary.  SEC,  450  Fifth 
Street.  NW..  Washington.  DC  20549. 
Applicants:  Glen  A.  Payne.  Esq,  Vice 
President  &  General  Counsel.  Invesoo 
Funds  Ckoup,  Inc.  7800  E.  Union  Ave.. 
suite  800,  Denver,  Colorado  80237. 
FOR  FURTHER  INFORMATION  CONTACT: 


Baibara  J.  Whisler,  Attorney,  or  Wendell 
M.  Paris.  Deputy  Chief,  both  at  (202) 
272-2060.  Office  of  Insurance  Products, 
Division  of  Investment  Management. 
SUPPLEMENTARY  INFORMATION:  Follovving 
is  a  sum^^i^  of  the  application,  the 
complete  application  is  available  for  a 
fee  from  the  Public  Reference  Branch  of 
the  SEC. 

Applicants'  Representations 

1.  The  Fund,  a  Maryland  corporation, 
is  registered  under  the  Act  as  an  open- 
end  management  investment  company 
of  the  series  type.  The  Fund  currently 
offers  shares  in  four  separate  investment 
portfolios:  An  industrial  income 
portfolio;  a  total  return  portfolio;  a  high 
yield  portfolio  and  a  utility  portfolio. 
The  Fund  may  create  additional 
portfolios  in  the  future  and  applicants 
therefore  request  relief  that  would 
encompass  current  portfolios  of  the 
Fund  as  well  as  any  future  portfolios  of 
the  Fund. 

2.  Invesco,  an  indirect  wholly-owned 
subsidiary  of  Invesco,  PLC,  is  registered 
under  the  Investment  Advisers  Act  of 
1940  and  will  serve  as  investment 
adviser  to  each  portfolio  of  the  Fund. 
Invesco  will  also  serve  as  the  distributor 
of  the  Fund's  shares.  Invesco  Capital 
Management.  Inc..  an  indirect  wholly- 
owned  subsidiary  of  Invesco  PLC,  will 
serve  as  sub-adviser  to  the  total  return 
fund,  while  Invesco  Trust  Company,  a 
wholly-owned  subsidiary  of  Invesco, 
will  serve  as  sub-«dviser  to  the 
industrial  income,  high  yield  and 
utilities  partfolios. 

3.  Fund  shares  will  be  offered  only  to 
separate  accounts  of  various  insurance 
companies  that  may  or  may  not  be 
affiliated  with  one  another  (the 
"Participating  Insurance  Companies"). 
Consequently,  the  Fund  will  serve  as 
the  investment  vehicle  for  various 
insurance  products,  including  variable 
armuity  contracts,  single  premium 
variable  life  insiu^nce  contracts, 
scheduled  premium  variable  life 
insurance  contracts,  and  flexible 
premi\im  variable  Hfe  insurance 

contracts. 

4.  Participating  Insurance  Companies 
will  be  limited  to  insurance  companies 
that  enter  into  participation  agreements 
with  the  Fund  and  Invesco 
("Participation  Agreements"). 
Applicants  state  that  the  terms  of  the 
Participation  Agreements  will  obligate 
each  Participating  Insuraiioe  Company 
to  fulfill  its  obligations  under,  and  abide 
by  the  terms  and  conditions  of,  any 
order  granting  this  application. 

5.  Tne  use  of  a  unnmon  mai^ement 
investment  company  as  the  underlying 
investment  medium  for  both  variable 
annuity  and  vari^e  life  insurance 
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separate  accounts  of  a  single  insurance 
company  [or  of  two  or  more  afRTiatBd 
insurance  companies)  is  referred  to  as 
"mixed  fiiading.'*'.  The  use  of  a  common 
maaagenvent  company  as  the  underlying 
investment  medium  for  variable  annuity 
and  variable  fife  insurance  separate 
accounts  of  unaffiliated  insurance 
companies  is  referred  to  as  "shared 
funding".  "Mixed  and  shared  ftinding" 
denotes' the  use  of  a  common 
management  company  to  fund  the 
variable  annuity  and  variable  life 
separate  accounts  of  other  affiliated  and 
unaffiliated  insurance  companies. 

Applicants^  Legali  Analysis 

1.  In  connection  with  the  funding  of 
scheduled  premium  variable  life 
insurance  contracts  issued  through  a 
separate  account  registered  under  the 
1940  Act  as  a  unit  investment  trust  (a 
"Thist").  rule  6e-2(b)tl5)  provides 
partial  exemptions- from  sections  9(a). 
13(a),  15(a)  and  15(b)  of  the  1940  Act. 
The  relief  provided  by  rule  6e-2  is 
available  to  a  separate  account's 
investment  adviser,  principal 
underwriter,  and  sponsor  or  depositor. 
The  exemptions  granted  by  rule  6e- 
2(b)(15)  are  available  only  where  the 
management  investment  company 
underlying  the  Trust  offers  its  shares 
"exclusively  to  variable  life  insurance 
separate  accounts  of  the  life  insurer,  or 
of  any  affiliated  fife  insurance 
company."  The  rehef  granted  by  rule 
6e-2^b)(15)  is  not  available  with  respect 
to  a  scheduled  premium  variable  life 
insurance  separate  account  that  owns 
shares  of  an  underlying  fond  that  offers 
its  shares  to  a  variable  annuity  separate 
account  of  the  same  company  or  of  any 
other  affiliated  or  unaffiliated  life 
insurance  company.  Therefore,  rule  6e- 
2(b){15)  precluifes  mixed  and  shared 
funding. 

2.  In  connection  with  flexible 
premium  variable  fife  insurance 
contracts  issued  through  a  separate 
account  registered  nirder  the  1940  Act 
as  a  unit  investment  trust,  rule  6e- 
3(T)(b)(15)  provides  partial  exemptions 
from  sections  9(a).  lital.  15(a).  and 
15(b)  of  the  1940  Act  to  the  extent  that 
those  sections  have  been  deemed  by  the 
Commission  to  require  "pass-through" 
voting  with  respect  to  an  underlying 
fund's  shares.  The  exemptions  granted 
to  a  separate  accovmtby  rule  6e- 
3(T)(b)(15)  are  available  only  where  all 
of  the  assets  of  the  separate  atxount 
consist  of  the'  shares  of  one  or  more 
registered  management  investment 
companies  which  offer  their  shares 
"exclusively  to  separate  accounts  of  the 
life  insurer,  or  of  any  affiliated  life 
insurance  company,  offering  either 
scheduled  or  flexible  contracts,  or  both; 


or  which  also  offer  their  shares  tt* 
variable  aimuity  separate  acconrrts  of 
the  life  insurer  or  of  an  affiliated'  life- 
insurance  company."*  Rule  6e^3(T) 
permits  mixed  funding.  Rule  6e-3(TI. 
however,  does  not  permit  shared 
funding,  because  the  relief  granted  by 
rule  6e-3tT)(b)(15)  is  ntrt  available  with 
respect  to  a  flexible  premium  variaWe 
life  insurance  separate  account  tiiat 
owns  shares  of  a  management  company 
that  also  offers  its  shares  to  separate- 
accounts,  incluxiiny  variable  annuity 
and  flexible  premium  aitd  scheduled 
premium  variable  life  insurance 
separate  accounts,  of  unaffiliated'  fife 
insurance  companies. 

3 .  Applicants  therefore  request  relief 
from  sections  9(a).  13(a),  15(a)  and  15(b) 
of  the  1940  Act.  and  rules  6e-2(b)(15) 
and  6e-3{T)(b)f  15)  thereunder  to  the 
extent  necessary  to  permit  mixed  and 
shared  funding. 

4.  Section  9{a)  of  the  1940  Act 
provides  that  it  is  unlawful  for  any 
company  to  serve  as  investment  adviser^ 
or  principal  undenvriter  of  any 
registered  open-end  investment 
company  if  an  affiliated  person  of  that 
company  is  subject  to-a  disqualification 
enumerated  in  sectioni9(a)  (1)  or  (2). 
Rules  6e-2(b)(15)  and  6e-3{T)(b)(l  5) 
provide  exemptions  from  section  9(a) 
under  certain  circumstances,  subject  to 
limitations  on  mixed  and  shared 
funding.  The  relief  provided  by  rules 
6e-2(b)(15)(i)  and  6e-3(T)(b)(15)(i) 
permits  a  person  disqualified  undter 
section  9(a)  to  serve  as  an  officer, 
director,  or  employee  of  the  Bfe  insurer, 
or  of  any  of  its  affiliates,  so  long  as  that 
person  does  not  participate  directly  in 
the  management  or  administration  of 
the  underlying  fund.  The  relief  provided 
by  rules  6e-2(b)(15)(ii)  and  6e- 
3(T)(b)(15)(ii)  permits  the  life  insurer  to 
serve  as  the  underlying  fund's 
investment  adviser  or  principal 
underwriter,  provided  that  none  of  the 
insurer's  personnel  who  are  ineligible 
pursuant  to  section  9(a)  are  participating 
in  the  management  or  administration  of 
the  fund. 

5.  Applicants  state  that  the  partial 
relief  from  section  9(a)  found  in  rules 
6e-2<b)(15)  and  6e-3(T)(b)(I5),  in  effect, 
limits  the  amount  of  monitoring 
necessary  to  ensure  compliance  with 
section  9^  to  that  which  is  appropriate  in 
light  of  the  policy  and  purposes  of 
section  9^.  Applicants  state  that  those 
1940  Act  rules  recognize  that  it  is  not 
necessary  far  the  protection  of  investors 
or  the  purposes  fatrly  intended  by  the 
policy  and  provisions  of  the  1940  Act  to 
apply  the  provisions  of  section  9(a)  to 
the  many  individuals  in  a  large 
insurance  company  complex,  most  of 
whom  vnll  have  no  involvement  in 


matters  pertaimng  tef  investment 
companies  witl^in  the  organization. 
Apphcants  stats  that  it  is  therefore 
urnieeessary  to- apply  section  9(a)-  to 
individuals  iir  various  unaffiliated 
Participating  Insurance  Companies,  (or 
affiliated  companies  of  those 
Participating  fosuzance- Coxnpames)  that 
may  utilize  the  Fund  as  th»  hinding 
medium  tor  variable  contracts. 

6.  Ru les  6e-2tW(  1 5 )(ii i )■  and  6e- 
3(T)(b)(X5)(iii)  under  the  1940  Act 
assume  the  existence  of  a  pass-through 
voting  requirement  with  respect  to 
managemerrt  investment  company 
shares  held  by  a  separate  account.  The 
application  states  that  pass-through 
voting  pjrivileges  wi)^  be  provided  with 
respect  to  all  contract  owners  so  long  as 
theCommission  interprets  sections 
13(a),  15(a)  and  15(b)  of  the  1940  Art  to 
require  such  privileges  for  variable 
contract  owners. 

7.  Rules  6e-2{b)(15)(iii)  and  6e- 
3(T)(b)(15}(iii)  under  die  1940  Act 
provide  exemptions  from  the  pass- 
through  voting  Eequirement  with  respect 
to  several  significant  matters,  assuming 
observance  of  the  Umitatjons  on  mixed 
and  shared  funding  imposed  by  the 
1940  .^t  and  the  rules  thaceuiidcr. 

Rules  6e-2(b)(15)(iii)(A)  and  6e- 
3(T)(b)(15)(iii)(A)  provide  that  the 
insurance  company  may  disregard 
voting  instructions  of  its  contract 
owners  with  respect  to  the  investments 
of  an  underiying  fund,  or  any  contract 
between  a  hind  asui  its  investment 
adviser,  when  required  to  do  so  by  an 
insurance  regulatory  authority 

Roles  6e-2(b)(15){iii)(B)  and  6e- 
3(T)(b)(15)(iii)(B)  provide  that  the 
insurance  company  may  disregard 
voting  instructions  of  its  contract 
owmers  if  the  contract  owoecs  initiate 
any  change  in  the  company's 
investment  policies,  principal 
underwriter,  or  any  investment  adviser, 
provided  that  disregarding  such  voting 
instructions  is  reasonable  and  subject  to 
the  other  provisioiis  of  paragraphs 
(b)(15)(ii)  and  (b)(7)(ii)  (B)  and  (C)  of 
each  rule. 

8.  Applicants  represent  that  the  right 
of  the  Participating  Insurance 
Companies  to  disregard  voting 
instructions  of  contract  owners 
provided  by  rules  6e-2(b)(15)  and  6e- 
3(T)(b)(15)  does  not  raise  any  issues 
different  from  those  raised  by  the 
aulhority  of  state  insurance 
administrators  over  separate  accounts. 
Under  the  rules,  an  insurer  can 
disregard  voting  instructions  only  with 
respect  to  certain  specified  items. 
Affiliation  does  not  eliminate  the 
potential,  if  any  exists,  for  divergent 
judgments  as  to  the  advisability  or 
legality  of  a  change  in  investment 
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policies,  principal  underwriter,  or 
investment^dviser  initiated  by  contract 
owners.  The  potential  for  disagreement 
is  limited  by  the  requirements  in  rules 
6e-2  and  6e-3(T)  under  the  1940  Act  v 
that  the  insurance  company's  disregard 
of  voting  instructions  be  both  reasonable 
and  based  on  specific  good  faith 
determinations. 

9.  Applicants  argue  that  use  of  the 
Fund  as  a  common  investment  medium 
for  variable  contracts  would  permit  the 
achievement  of  economies  of  scale  that 
would  serve  to  reduce  expenses  borne 
by  contract  owners,  would  permit  the 
expansion  of  the  variety  of  funding 
options  available  under  existing  variable 
contracts,  and  encourage  a  broader 
universe  of  life  insurance  companies  to 
offer  variable  contracts.  Applicants  note 
that  certain  smaller  life  insurance 
companies  may  not  find  it  economically 
feasible  to  enter  the  variable  contract 
business  on  their  own.  Use  of  a  shared 
funding  vehicle  could  help  alleviate  this 
problem  because,  according  to 
Applicants,  Participating  Insurance 
Companies  would  benefit  not  only  from 
the  investment  and  administrative 
expertise  of  a  successful  investment 
adviser  such  as  Invesco  but  also  from 
the  cost  efficiencies  and  Investment 
flexibility  afforded  by  a  large  pool  of 
funds.  Applicants  state  that  making  the 
Fund  available  for  mixed  and  shared 
funding  will  encourage  more  insurance 
companies  to  offer  variable  contracts 
which  will  then  increase  competition 
with  respect  to  both  the  design  and  the 
pricing  of  variable  contracts.  This  can  be 
expected  to  result  in  greater  product 
variation  and  lower  charges.  Applicants 
also  argue  that  granting  the  requested 
relief  would  result  in  an  increased 
amount  of  assets  available  for 
.  investment  by  the  Fund.  This,  in  turn, 
may  benefit  variable  contract  owners 
not  only  by  promoting  economies  of 
scale,  but  also  by  permitting  increased 
safety  through  greater  diversification,  or 
by  making  the  addition  of  new 
investment  portfolios  more  feasible. 

10.  Applicants  believe  that  there  is  no 
significant  legal  impediment  to 
permitting  mixed  and  shared  funding. 
Applicants  state  that  separate  accounts 
organized  as  unit  investment  trusts 
historically  have  been  employed  to 
accumulate  shares  of  mutual  funds  not 
affiliated  with  the  depositor  or  sponsor 
of  the  separate  account.  Applicants  also 
believe  that  mixed  and  shared  funding 
will  have  no  adverse  federal  income  tax 
consequences. 

Applicants'  Conditions 

Applicants  have  consented  to  the 
following  conditions  if  the  requested 
order  is  granted: 


1.  A  majority  of  the  Board  of  Directors 
of  the  Fund  (the  "Board")  shall  consist 
of  persons  who  are  not  "interested 
persons"  of  the  Fund,  as  defined  by 
Section  2(a)(19)  of  the  1940  Act  and  the 
rules  thereunder  and  as  modified  by  any 
applicable  orders  of  the  Commission, 
except  that,  if  this  condition  is  not  met 
by  reason  of  the  death,  disqualification, 
or  bona  fide  resignation  of  any  director 
or  directors,  then  the  operation  of  this 
condition  shall  be  suspended:  (a)  For  a 
period  of  45  days  if  the  vacancy  or 
vacancies  may  be  filled  by  the  Board;  (b) 
for  a  period  of  60  days  if  a  vote  of 
shareholders  is  required  to  fill  the 
vacancy  or  vacancies;  or  (c)  for  such 
longer  period  as  the  Commission  may 
prescribe  by  order  upon  application. 

2.  The  Board  will  monitor  the  Fund 
for  the  existence  of  any  material 
irreconcilable  conflict  between  the 
interests  of  the  contract  owners  of  all  of 
the  separate  accounts  investing  in  the 
Fund.  A  material  irreconcilable  conflict 
may  arise  for  a  variety  of  reasons, 
including:  (a)  An  action  by  any  state 
insurance  regulatory  authority;  (b)  a 
change  in  applicable  federal  or  state 
insurance,  tax,  or  securities  laws  or 
regulations,  or  a  public  ruling,  private 
letter  ruling,  no-action  or  interpretative 
letter,  or  any  similar  action  by 
insurance,  tax,  or  securities  regulatory 
authorities;  (c)  an  administrative  or 
judicial  decision  in  any  relevant 
proceeding;  (d)  the  manner  in  which  the 
investments  of  the  Fund  are  managed; 
(e)  a  difference  in  voting  instructions 
given  by  owners  of  variable  annuity 
contracts  and  owners  of  variable  life 
insurance  contracts;  or  (f)  a  decision  by 
an  insurer  to  disregard  the  voting 
instructions  of  contract  owners. 

3.  The  Participating  Insurance 
Companies  and  Invesco  will  report  any 
potential  or  existing  conflicts  to  the 
Board.  Participating  Insurance 
Companies  and  Invesco  will  be 
responsible  for  assisting  the  Board  in 
carrying  out  its  responsibilities  under 
these  conditions  by  providing  the  Board 
with  all  information  reasonably 
necessary  for  the  Board  to  consider  any 
issues  raised,  including  information  as 
to  a  decision  by  an  insurer  to  disregard 
voting  instructions  of  contract  owners. 
The  responsibility  to  report  such 
information  and  conflicts  and  to  assist 
the  Board  will  be  a  contractual 
obligation  of  the  Participating  Insurance 
Companies  under  the  Participation 
Agreements  and  the  Participation 
Agreements  shall  provide  that  these 
responsibilities  will  be  canied  out  with 
a  view  only  to  the  interests  of  contract 
owners. 

4.  If  it  is  determined  by  a  majority  of 
the  Board,  or  by  a  majority  of  its 


disinterested  directors,  that  an 
irreconcilable  material  conflict  exists, 
the  relevant  Participating  Insurance 
Companies  shall,  at  their  expense  and  to 
the  extent  reasonably  practicable,  take 
steps  n/t^ess&Ty  to  remedy  or  eliminate 
the  irreconcilable  material  conflict, 
including  (a)  Withdrawing  the  assets 
allocable  to  some  or  all  of  the  separate 
accounts  from  the  Fund  and  reinvesting 
such  assets  in  a  different  investnxent 
medium  including  another  portfolio  of 
the  Fund,  or  submitting  the  question  as 
to  whether  such  segregation  should  be 
implemented  to  a  vote  of  all  affected 
contract  owners;  and,  as  appropriate, 
segregating  the  assets  of  any  appropriate 
group  (i.e.,  variable  annuity  contract 
owners  or  variable  Ufe  insurance 
contract  owners)  that  votes  in  favor  of 
such  segregation,  or  offering  to  the 
affected  variable  contract  owners  the 
option  of  making  such  a  change;  and  (b) 
establishing  a  new  registered 
management  investment  company  or 
managed  separate  account. 

If  a  material  irreconcilable  conflict 
arises  because  of  a  decision  by  a 
Participating  Insurance  Company  to 
disregard  contract  owner  voting 
instructions  and  that  decision 
represents  a  minority  position  or  would 
preclude  a  majority  vote,  the 
Participating  Insurance  Company  may 
be  required,  at  the  election  of  the  Fund, 
to  withdraw  the  separate  account 
investment  in  the  Fund  and  no  charge 
or  penalty  will  be  imposed  as  a  result 
of  such  a  withdrawal.  The  responsibility 
to  take  remedial  action  in  the  event  of 
a  Board  determination  of  a  material 
irreconcilable  conflict  and  to  bear  the 
cost  of  such  remedial  action  shall  be  a 
contractual  obligation  of  all 
Participating  Insurance  Companies 
under  the  participation  agreements.  The 
responsibility  to  take  such  remedial 
action  shall  be  carried  out  with  a  view 
only  to  the  interests  of  contract  owners. 
For  purposes  of  this  Condition  Four,  a 
majority  of  the  disinterested  members  of 
the  Board  shall  determine  whether  any 
proposed  action  adequately  remedies 
any  material  irreconcilable  conflict,  but, 
in  no  event,  will  the  Fund  or  Invesco  be 
required  to  establish  a  new  funding 
medium  for  any  variable  contract. 
Further,  no  Participating  Insurance 
Company  shall  be  required  by  this 
Condition  Four  to  establish  a  new 
funding  medium  for  any  variable 
contract  if  any  offer  to  do  so  has  been 
declined  by  a  vote  of  a  majority  of  the 
affected  contract  owners. 

5.  A  Board's  determination  of  the 
existence  of  an  irreconcilable  material 
conflict  and  its  implications  shall  be 
made  known  promptly  and  in  writing  to 
all  Participating  Insurance  Companies. 
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6.  F^ticipatiiig  Insurance  Companies 
will  provide  pass-through  voting 
privileges  to  all  variable  contract  owners 
so  long  as  the  Commissioa  intsprets  the 
1940  Act  to- require  pass-through  votijig 
privileges  for  variable  contract  owners. 
Accordingly,  the  Participating  Insiirauce 
Companies  will  vote  shares  of  the  Fund 
held  in  their  separate  accounts  in  a 
marnier  consistent  with  voting 
instructions  timely  received  from 
contract  ovmers.  Participating  Insurance 
Companies  will  be  responsible  for 
assuring  that  each  of  their  separate 
accounts  calculates  voting  privileges  in 

a  manner  consistent  with  other 
Participating  Insurance  Companies.  The 
obligation  to  calculate  voting  privileges 
in  a  manner  consistent  with  all  other 
separate  accounts  will  be  a  contractual 
obligation  of  all  Participating  Insurance 
Companies  under  the  Participation 
Agreements.  The  Participating 
Insurance  Company  will  vote  shares  for 
which  it  has  not  received  voting 
instructions  as  well  as  shares 
attributable  to  it  in  the  same  jMroportion 
as  it  votes'shares  for  which  it  has 
received  instructions. 

7.  All  reports  received  by  the  Board  of 
potential  or  existing  conflicts,  and  all 
Board  action  with  regard  to:  (a) 
Determining  the  existence  of  a  conflict; 
(b)  notifying  Participating  Insurance 
Companies  of  a  conflict;  aad  (c) 
determining  whether  any  proposed 
action  adequately  remedies  a  conflict, 
vrill  be  properly  recorded  iathe  minutes 
of  the  Board  or  other  appropriate 
records.  Such  minutes  or  other  records 
shall  be  made  available  to  the 
Commission  upon  request. 

8.  The  Fund  will  notify  all 
Participwting  Insurance  Companies  that 
separate  account  prospectus  disclosure 
regarding  potential  risks  of  mixed  and 
shared  funding  may  be  appropriate.  The 
Fund  shall  disclose  ia  its  prospectus 
that:  (a)  The  Fund  is  Intended  to  be  a 
funding  vehicle  for  all  types  of  variable 
annuity  md  variable  life  insurance' 
contracts  offered  by  affiUated  and 
unaffiliated  insurance  companies;  fb) 
materia  irreconcilable  conflicts  among 
interests  of  various  contract  owners  may 
arise  from  mixed  and  shared  funding 
arrangements;  and  (c)  the  Board  vrill 
monitor  for  the  existence  of  any  material 
irraconcilable  conflicts  and  detennine 
what  action,  if  any,  should  be  tak^i  in 
response  to  such  conflicts. 

9.  The  Fund  will  comply  with  all 
provisions  of  tiie  1940  Act  requiring 
voting  by  shareholders,  andvin 
particular,  the  Fund  will  «ther  provide 
for  annual  meetings  (except  to  the 
extent  that  die  Commission  may 
interpret  Section  16  of  the  1940  Act  not 
to  require  such  meetings)  or  comply 


with  Section  16(c)  of  the  1940  Act, 
(allhou^  the  Fund  is  not  within  the 
trusts  described  in  Section  16(c)  of  the 
1940  Act),  as  well  as  widi  Section  16(a). 
and,  if  applicable.  Section  16{b)^of  the 
1940  Act.  Further,  the  Fund  will  act  in 
accordance  with  the  Commission's 
interpretation  of  the  requirements  of 
Section  16(a)  with  respect  to  periodic 
elections  of  directors  and  with  wdiatever 
rules  the  Commission  may  promul'gate 
with  respect  thereto. 

10.  If  and  to  the  extent  that  Rules  6e- 
2  and  6e-3(T)  are  amended  (or  if  Rule 
6e-3  under  the  1940  Act  is  adopted)  to 
provide  exemptive  relief  from  any 
provision  of  the  1940  Act  or  the  rules 
thereunder  with  respect  to  mixed  and 
shared  funding  pn  terms  and  conditions 
materially  different  from  any 
exemptions  granted  in  the  order 
requested  by  Apphcants,  then  the  Fund 
and  the  Participating  Insurance 
Companies,  as  appropriate,  shall  take 
such  steps  as  may  be  necessary  to 
comply  with  Rules  6e-2  and  6e-3(T),  as 
amended,  and  Rule  6e-3,  as  adopted,  to 
the  extent  appUcable. 

11.  No  less  than  annually,  the 
Particip^ing  Insurance  Companies  and/ 
or  Invesco  shall  submit  to  the  Board 
such  reports,  materials,  or  data  as  die 
Board  may  reasonably  request  so  that 
the  Board  may  carry  out  fully  the 
obhgations  imposed  upon  it  by  the 
conditions  contained  in  the  apphcation. 
Such  reports,  materials,  and  data  shall 
be  submitted  more  frequently  if  deemed 
appropriate  by  the  Board.  The 
obligations  of  the  Participating 
Insurance  Companies  to  provide  these 
reports,  materials,  and  data  to  the  Board  ' 
shall  be  a  contractual  obligation  of  all 
Participating  Insurance  Companies 
under  the  Participation  Agreements. 

Conclusion 

For  the  reasons  stated  above. 
Applicants  believe  th^  the  requested 
exemptions,  in  accordance  writh  the 
standards  of  section  6(c),  are 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act 

Foe  the  Commission,  by  the  Division  of 
Investmsnt  Managfflnent,  ondsr  delegated 
authority. 

Margaral  H.  McFaflsnd, 
Depu  ty  Secretary. 

(PR  Doc.  93-29932  Filed  lZ-7-93;  8:45  ami 
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[Rel.  No.lC-19920;  FUeNe.  ai2-8612l 
Putnam  Capita^  Manager  Trust,  et  af. 

December  2, 1993. 

AGENCY:  Securities  and  Exchange 

Commission  (the  "SEC"  or  the 

"Commission"). 

ACnOM:  Notice  of  application  for  an 
order  under  the  Investment  Company 
Act  of  1940  (the  "1940  Act"). 

APPLICANTS:  Putman  Capital  Manager 
Trust,  (the  "Trust")  Putnam  Investment 
Management  Inc.  ("Putnam")  and 
certain  U£e  insurance  companies  and 
their  separate  accounts  investing  now  or 
in  the  future  in  theliusl  (collectively, 
the  "Apphcants").     • 
RELEVANT  t940  ACT  SECTIONS:  Order 
requested  under  Section  6(c)  of  the  1940 
Act  for  exemptions  from  the  provisions 
of  Sections  9(a),  T3(a).  15(a)  and  15(b)  of 
the  1940  Act  and  Rules  6e-2(b)  (15)  and 
6e-3(T)(b)(15)  thereunder. 

SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  to  the  extent  necessary  to 
permit  shares  of  the  Trust  to  be  sold  to 
and  held  by  separate  accounts  funding 
variable  annuity  and  variable  life 
insurance  contracts  issued  by  both 
affiliated  and  unaffiliated  life  insurance 
companies. 

FILING  DATES:  The  application  was  filed 
on  October  12. 1993. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 

order  granting  the  appUcation  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  ^C  by  5:30  p.m.  on 
December  27, 1983,  and  should  be 
accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  requester's  interest,  the  reason  for 
the  request  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC 

ADDRESSES:  Secretffly.  SEC,  450  Fifth 
Street  NW..  Wa^ngton,  DC  20549. 
Applicants,  One  Post  Office  Square, 
Boston,  Massachusetts  02109. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  Finck  Friedlander,  Senior 
Attorney,  or  Wendell  M.  Faria,  Deputy 
Chief  at  (202)  272-2060,  Office  of 
Insurance  Products  (Division  of 
Investment  Management). 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application;  the 
complete  application  is  available  for  a 
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fee  from  the  SEC's  Public  Reference 
Branch. 

Applicants'  Representations 

1.  The  Trust  is  an  open-end 
management  investment  company     *" 
organized  as  a  Massachusetts  business 
trust.  The  Trust  currently  consists  of 
nine  separate  investment  portfoUos, 
each  with  its  own  investment  objective 
or  objectives  and  policies. 

2.  Putnam,  a  corporation  organized 
under  the  laws  of  Delaware,  is  the 
investment  adviser  for  the  Trust. 
Putnam  is  registered  as  an  investment 
adviser  imder  the  Investment  Advisers 
Act  of  1940. 

3.  Shares  of  the  Trust  are  currently 
offered  only  to  Putnam  Capital  Manager 
Trust  Separate  Account  of  Hartford  Life 
Insurance  Company,  Putnam  Capital 
Manager  Trust  Separate  Account  Two  of 
ITT  Hartford  Life  and  Annuity 
Insurance  Company,  Putnam  Capital 
Manager  Trust  Separate  Account  One  of 
Hartford  Life  and  Accident  Insurance 
Company,  and  Separate  Accoimt  VL I  of 
the  Hartford  Life  Insurance  Company 
(which  are  all  registered  as  unit 
investment  trusts  under  the  1940  Act)  in 
connection  with  their  issuance  of 
variable  annuity  contracts  and  variable 
life  insurance  contracts.  The  Trust 
intends,  however,  to  offer  shares  of  its 
existing  and  future  portfolios  to  separate 
accounts  of  other  insurance  companies, 
including  insurance  companies  that  are 
not  affiliated  with  Hartford  Life 
Insurance  Company  or  ITT,  and  to  serve 
as  the  investment  vehicle  for  various 
types  of  insurance  products,  which  may 
include  variable  annuity  contracts, 
single  premium  variable  life  insurance 
contracts,  scheduled  premium  variable 
life  insurance  contracts,  and  flexible 
premium  variable  life  insurance 
contracts  ("Variable  Contracts"). 
Insurance  companies  whose  separate 
account  or  accounts  purchase  shares  of 
the  Trust  are  referred  to  herein  as 
"participating  insurance  companies." 

Applicants'  Legal  Analysis 

1.  In  connection  with  the  funding  of 
scheduled  premium  variable  Ufe 
insurance  contracts  issued  through  a 
separate  account  registered  under  the 
1940  Act  as  a  unit  investment  trust. 
Rule  6e-2(b)(15)  provides  partial 
exemptions  from  Sections  9(a),  13(a), 
15(a)  and  15(b)  of  the  1940  Act.  The 
relief  provided  by  Rule  6e-2  is  also 
available  to  a  separate  account's 
investment  adviser,  principal 
underwriter,  and  sponsor  or  depositor. 
The  exemptions  granted  by  Rule  6e-2 
are  available  only  where  all  of  the  assets 
of  the  separate  account  consist  of  the 
shares  of  one  or  more  management 


investment  companies  which  offer  their 
shares  exclusively  to  variable  life 
insurance  separate  accoimts  of  the  life 
insurer,  or  of  any  affiliated  life 
insurance  company.  Therefore,  the  relief 
granted  by  Rule  6e-2(b)(15)  is  not 
available  with  respect  to  a  scheduled 
premium  variable  life  insurance 
separate  account  that  owns  shares  of  a 
management  company  that  also  offers 
its  shares  to  a  variable  annuity  separate 
account  of  the  same  company  or  any 
other  life  insurance  company.  The  use 
of  a  common  management  investment 
company  as  the  underlying  investment 
medium  for  both  variable  annuity  and 
variable  life  insurance  separate  accounts 
of  the  same  life  insurance  company  or 
of  any  affiUated  life  insurance  company 
is  referred  to  herein  as  "mixed 
funding." 

2.  In  addition,  the  reUef  granted  by 
Rule  6e-2(b)(15)  is  not  available  with 
respect  to  a  scheduled  premium  variable 
Ufe  insurance  separate  account  that 
owns  shares  of  an  underlying 
management  investment  company  that 
also  offers  its  shares  to  separate 
accounts  funding  variable  contracts  of 
one  of  more  imaffiliated  Ufe  insurance 
companies.  The  use  of  a  common 
management  investment  company  as  the 
underlying  investment  medium  for 
variable  life  insurance  separate  accounts 
of  one  insurance  company  and  separate 
accounts  funding  variable  contracts  of 
one  or  more  imaffiliated  Ufe  insurance 
companies  is  referred  to  herein  as 
"shared  funding." 

3.  In  connection  with  the  funding  of 
flexible  premium  variable  life  insurance 
contracts  issued  through  a  separate 
account  registered  under  the  1940  Act 
as  a  unit  investment  trust.  Rule  6e- 
3(T)(b)(15)  provides  partial  exemptions 
from  Sections  9(a),  13(a),  15(a),  and 
15(b)  of  the  1940  Act.  The  relief 
provided  by  Rule  6e-3{T)  is  also 
available  to  a  separate  account's 
investment  adviser,  principal 
underwriter,  and  sponsor  or  depositor. 
The  exemptions  granted  by  Rule  6e-3(T) 
are  available  only  where  all  of  the  assets 
of  the  separate  account  consist  of  shares 
of  one  or  more  registered  management 
investment  companies  which  offer  their 
shares  "exclusively  to  separate  accounts 
of  the  Ufe  insurer,  or  of  any  affiUated 
Ufe  insurance  company,  offering  either 
scheduled  contracts  or  flexible 
contracts,  or  both;  or  which  also  offer 
their  shares  to  variable  annuity  separate 
accounts  of  the  life  insurer  or  of  an 
affiUated  Ufe  insurance  company." 
Therefore,  Rule  6e-3(T)  permits  mixed 
funding  while  not  permitting  shared 
funding. 

4.  AppUcants  therefore  request  that 
the  Conmiission,  under  its  authority  in 


Section  6(c)  of  the  1940  Act,  grant  relief 
from  Sections  9(a),  13(a),  15(a),  and 
15(b)  of  the  1940  Act  and  Rules  6e- 
2(b)(15)  and  6e-3(T)(b)(15)  (and  any 
comparable  permanent  rule)  thereunder, 
to  the  fixtpnt  necessary  to  i>ermit  shares 
of  the  Trust  to  be  offered  and  sold  to, 
and  held  by,  variable  Ufe  insurance 
separate  accounts  of  unaffiliated  life 
insurance  companies  (shared  funding) 
including  variable  annuity  and  single, 
scheduled,  and  flexible  premium 
variable  Ufe  insurance  separate 
accounts. 

5.  Section  9(a)  of  the  1940  Act  makes 
it  unlawful  for  any  company  to  serve  as 
investment  adviser  to  or  principal 
underwriter  for  any  registered  open-end 
investment  company  if  an  affiliated 
person  of  that  company  is  subject  to  a 
disqualification  enumerated  in  Sections 
9(a)  (1)  or  (2).  Rule  6e-2(b)(15)  (i)  and 
(u)  and  Rule  6e-3(T)(b)(15)  (i)  and  (ii) 
provide  exemptions  from  Section  9(a) 
under  certain  circumstances,  subject  to 
the  limitations  discussed  above  on 
mixed  and  shared  funding.  The  relief 
provided  by  Rules  6e-2(b)(15)(i)  and 
6e-3(T)(b)(15)(i)  permits  a  person 
disqualified  under  Section  9(a)  to  serve 
as  an  officer,  director,  or  employee  of 
the  Ufe  insurer,  or  any  of  its  affiliates, 
so  long  as  that  person  does  not 
participate  directly  in  the  management 
or  administration  of  the  underlying 
investment  company.  The  relief 
provided  by  Rules  6e-2{b)(15)(ii)  and 
6e-3(T){b)(ii)  permits  the  Ufe  insurer  to 
serve  as  the  underlying  fund's 
investment  adviser  or  principal 
underwriter,  provided  that  none  of  the 
insiirer's  personnel  who  are  ineUgible 
pursuant  to  Section  9(a)  participates  in 
the  management  or  administration  of 
the  fund. 

6.  AppUcants  state  that  the  partial 
relief  granted  in  Rules  6e-2(b)(15)  and 
6e-3(T)(b)(15)  from  the  requirements  of 
Section  9,  in  effect,  Umits  the 
monitoring  of  an  insurer's  personnel 
that  would  otherwise  be  necessary  to 
ensujre  compUance  with  Section  9  to 
that  which  is  appropriate  in  Ught  of  the 
poUcy  and  purposes  of  Section  9. 
AppUcants  state  that  Rules  6e-2  and  6e- 
3(T)  recognize  that  it  is  not  necessary  for 
the  protection  of  investors  or  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act  to  apply 
the  provisions  of  Section  9(a)  to 
individuals  in  a  large  insurance 
company  complex,  most  of  whom  will 
have  no  involvement  in  matters 
pertaining  to  investment  companies  in 
that  organization. 

7.  Rales  6e-2(b)(15)(iu)  and  6&- 
3(T)(b)(15)(iu)  provide  partial 
exemptions  from  Sections  13(a),  15(a) 
and  15(b)" of  the  1940  Act  to  the  extent 
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that  those  sections  have  been  deemed  to 
require  "pass-through"  voting  with 
respect  to  management  investment 
company  shares  held  by  a  separate 
account. 

Rules  6e-2(b)(15)(iii)(A)  and  6e- 
3(T)(b)(15)(iii)(A)  provide  that  the 
insurance  company  may  disregard  the 
voting  instructions  of  its  contract 
holders  in  connection  with  the  voting  of 
shares  of  an  underlying  fund  if  such 
instructions  would  require  such  shares 
to  be  voted  to  cause  such  companies  to 
make,  or  refrain  from  making,  certain 
investments  which  would  result  in 
changes  in  the  subclassification  or 
investment  objectives  of  such 
companies  or  to  approve  or  disapprove 
any  contract  between  a  fund  and  its 
investment  adviser,  when  required  to  do 
so  by  an  insurance  regulatory  authority, 
subject  to  the  provisions  of  paragraphs 
(b)(5)(i)  and  (b)(7)(ii)(A)  of  such  Rules. 

Rules  6e-2(b)(15)(in)(B)  and  6e- 
3(T)(b)(15)(iii)(B)  provide  that  the 
insurance  company  may  disregard 
contractowners'  voting  instructions  if 
the  contractowners  initiate  any  change 
in  such  company's  investment  polities, 
principal  underwriter,  or  any 
investment  adviser,  provided  that 
disregarding  such  voting  instructions  is 
reasonable  and  subject  to  the  other 
provisions  of  paragraph  (b)(5)(ii)  and 
(bK7)(ii)  (B)  and  (C)  of  each  Rule. 

8.  AppUcants  submit  that  shared 
funding  by  unaffiliated  insurance 
companies  does  not  present  any  issues 
that  do  not  already  exist  where  a  single 
insurance  company  is  licensed  to  do 
business  in  several  or  all  states.  In  this 
regard.  Applicants  state  that  a  particular 
state  insurance  regulatory  body  could 
require  action  that  is  inconsistent  with 
the  requirements  of  other  states  in 
which  the  insurance  company  offers  its 
policies.  Accordingly,  Applicants 
submit  that  the  fact  that  different 
insurers  may  be  domiciled  in  different 
states  does  not  create  a  significantly 
diffierent  or  enlarged  problem. 

9.  Applicants  state  further  that,  under 
Rules  6e-2(b)(15)  and  6e-3(T)(b){15), 
the  right  of  the  insurance  company  to 
disregard  contractowners'  voting 
instructions  does  not  raise  any  issues 
different  from  those  raised  by  the 
authority  of  state  insurance 
administrators  over  separate  accounts, 
and  that  affiliation  does  not  eliminate 
the  potential,  if  any,  for  divergent 
judgments  as  to  the  advisability  or 
legality  of  a  change  in  investment 
policies,  principal  underwriter,  or 
investment  adviser  initiated  by 
contractowners.  The  potential  for 
disagreement  is  limited  by  the 
requirements  in  Rules  6e-2  and  6e-3(T) 
that  the  insurance  company's  disregard 


of  voting  instructions  be  reasonable  and 
based  on  specific  good  faith 
determinations. 

10.  AppUcants  submit  that  mixed 
funding  and  shared  funding  should 
benefit  variable  contractowners  by:  (1) 
eUminating  a  significant  portion  of  the 
costs  of  estabUshing  and  administering 
separate  funds;  (2)  allowing  for  a  greater 
amount  of  assets  available  for 
investment  by  the  Trust,  thereby 
promoting  economies  of  scale, 
permitting  increased  safety  through 
greater  diversification,  and/or  making 
the  addition  of  new  portfolios  more 
feasible;  and  (3)  encouraging  more 
insurance  companies  to  offer  variable 
contracts,  resulUng  in  increased 
competition  with  respect  to  both 
variable  contract  design  and  pricing, 
which  can  be  expected  to  result  in  more 
product  variation  and  lower  charges. 
Each  portfolio  of  the  Trust  will  be 
managed  to  attempt  to  achieve  its 
investment  objectives  and  not  to  favor 
or  disfavor  any  particular  participating  . 
insurer  or  type  of  insurance  product. 

11.  Applicants  beUeve  that  there  is  no 
significant  legal  impediment  to 
permitting  mixed  and  shared  funding. 
Separate  accounts  organized  as  unit 
investment  trusts  have  historically  been 
employed  to  accumulate  shares  of 
mutual  funds  which  have  not  been 
affiUated  with  the  depositor  or  sponsor 
of  the  separate  account.  Applicants  also 
believe  that  mixed  and  shared  funding 
will  have  no  adverse  federal  income  tax 
consequences. 

Applicants'  Conditions 

The  Applicants  have  consented  to  the 
following  conditions: 

1.  A  majority  of  the  Board  of  Trustees 
of  the  Trust  shall  consist  of  persons  who 
are  not  "interested  persons"  of  the  Trust 
as  defined  by  Section  2(a)(19)  of  the 
1940  Act  and  the  Rules  thereunder  and 
as  modified  by  any  applicable  orders  of 
the  Commission,  except  that,  if  this 
condition  is  not  met  by  reason  of  the 
death,  disqualification,  or  bona  fide 
resignation  of  any  trustee  or  trustees, 
then  the  operation  of  this  condiUon 
shall  be  suspended:  (i)  For  a  period  of 
45  days  if  the  vacancy  or  vacancies  may 
be  filled  by  the  Board  of  Trustees;  (ii)  for 
a  period  of  60  days  if  a  vote  of 
shareholders  is  required  to  fill  the 
vacancy  or  vacancies;  or  (iii)  for  such 
longer  period  as  the  Commission  may 
prescribe  by  order  upon  application. 

2.  The  Board  of  Trustees  will  monitor 
the  Trust  for  the  existence  of  any 
material  irreconcilable  conflict  between 
the  interests  of  the  contractowners  of  all 
separate  accounts  investing  in  the  Trust. 
A  material  irreconcilable  conflict  may 
arise  for  a  variety  of  reasons,  including: 


(i)  An  action  by  any  state  insurance 
regulatory  authority;  (ii)  a  change  in 
applicable  federal  or  state  insurance, 
tax.  or  securities  laws  or  regulations,  or 
a  public  ruling,  private  letter  ruling,  no- 
action  or  interpretive  letter,  or  any 
similar  action  by  insurance,  tax  or 
securities  regulatory  authorities;  (iii)  an 
administrative  or  judicial  decision  in 
any  relevant  proceeding;  (iv)  the  manner 
in  which  the  investments  of  a  series  of 
the  Trust  are  being  managed;  (v)  a 
difference  in  voting  instructions  given 
by  variable  annuity  contractowners  and 
variable  life  insurance  contractowners; 
or  (vi)  a  decision  by  a  participating 
insurance  company  to  disregard  the 
voting  instructions  Iff  contractowners. 

3.  Participating  insurance  companies 
and  Putnam  will  report  any  potential  or 
existing  conflicts  to  the  Board  of 
Trustees  of  the  Trust.  Participating 
insurance  companies  and  Putnam  will 
be  responsible  for  assisting  the  Board  of 
Trustees  of  the  Trust  in  carrying  out  its 
responsibilities  under  these  conditions, 
by  providing  the  Board  with  all 
information  reasonably  necessary  for  the 
Board  to  consider  any  issues  raised. 
This  responsibility  includes,  but  is  not 
limited  to.  an  obligation  by  each 
participating  insurance  company  to 
inform  the  Board  whenever 
contractowTier  voting  instructions  are 
disregarded.  These  responsibilities  will 
be  contractual  obligations  of  all 
participating  insurance  companies 
investing  in  the  Trust  under  their 
agreements  governing  participation 
therein,  and  such  agreements  shall 
provide  that  such  responsibilities  will 
be  carried  out  with  a  view  only  to  the 
interests  of  the  contractovkTie.a. 

4.  If  a  majority  of  the  Board  of 
Trustees  of  the  Trust,  or  a  majority  of  its 
disinterested  trustees,  determine  that  a 
material  irreconcilable  conflict  exists, 
the  relevant  participating  insurance 
companies  shall,  at  their  expense  and  to 
the  extent  reasonably  practicable  (as 
determined  by  a  majority  of  the 
disinterested  Trustees)  take  whatever 
steps  are  necessary  to  remedy  or 
eliminate  the  irreconcilable  material 
conflict,  up  to  and  including:  (i) 
Withdrawing  the  assets  allocable  to 
some  or  all  of  the  separate  accounts 
from  the  Trust  or  any  portfolio  thereof 
and  reinvesting  such  assets  in  a 
different  investment  medium  (including 
another  portfolio  of  the  Trust,  if  any)  or 
submitting  the  question  whether  such 
segregation  should  be  implemented  to  a 
vote  of  all  affected  contractowmers  and. 
as  appropriate,  segregating  the  assets  of 
any  appropriate  group  (i.e..  annuity 
contractowners.  life  insurance 
contractovkTiers,  or  variable 
contractowners  of  one  or  more 
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participatiog  insuraace  companies)  that 
votes  in  favor  of  such  segregation,  or 
offehitg  to  Ow  affoctad  contractowners 
the  option  of  making  such  a  change:  and 
(ii)  establishing  a  »«%•  registered  ^ 

luanagenwint  investmetU  rompany  or 
managed  separate  account.  If  a  material 
irreconciiable  conflict  arises  because  of 
a  participating  insurance  company's 
decision  to  disregard  contractowner 
voting  instructions,  and  that  decision 
represents  a  minority  position  or  would 
preclude  a  majority  vote,  the 
participating  insurance  company  may 
be  required,  at  the  election  of  the  Trust, 
to  withdraw  its  separate  account's 
investment  therein,  and  no  charge  or 
penalty  Mill  be  imposed  as  a  result  of 
such  withdrawal.  The  responsibility  to 
take  remedial  action  in  the  event  of  a 
Board  determination  of  an  irreconcilable 
material  conflict  and  to  bear  the  cost  of 
such  remedial  action  shall  be  a 
contractual  obligation  of  all 
participating  insurance  companies 
under  their  agreements  governing 
participation  in  the  Trust  and  these 
responsibilities  will  be  carried  out  with 
a  view  only  to  the  interests  of  the 
contractowners. 

For  the  purposes  of  this  condition  (4). 
a  majority  of  the  disinterested  members 
of  the  Board  shall  determine  whether  or 
not  any  proposed  action  adequately 
remedies  any  irreconcilable  material 
conflict,  but  in  no  event  will  the  Trust 
or  Putnam  be  required  to  establish  a 
new  funding  medium  for  any  variable 
contract.  No  participating  insurance 
company  shall  be  required  by  this 
condition  (4)  to  establish  a  new  funding 
medium  for  any  variable  contract  if  an 
offer  to  do  so  has  been  declined  by  vote 
of  a  majority  of  contractowners 
materially  adversely  affected  by  the 
irreconcilable  material  conflict. 

5.  The  Board's  determination  of  the 
existence  of  an  irreconcilable  material 
conflict  and  its  implications  shall  be 
made  known  promptly  in  writing  to  all 
participating  insurance  companies. 

6.  Participating  insurance  companies 
will  provide  pass-through  voting 
privileges  to  all  variable  contractowners 
so  long  as  the  Commission  continues  to 
interpret  the  1940  Act  as  requiring  pass- 
through  voting  privileges  for  variable 
con  tract  ovnaers.  Accordingly, 
participating  insuraoca  companies  will 
vote  shares  of  each  series  of  the  Trust 
held  in  their  separate  accounts  in  a 
manner  consistent  with  timely  voting 
instructions  received  from 
contractowners.  Each  participating 
insurance  company  will  vote  shares  of 
the  Trust  held  in  its  separate  accounts 
for  which  no  timely  voting  instructions 
from  contractowners  are  received,  as 
well  as  shares  it  owns,  in  the  same 


proportion  as  those  knares  for  which 
voting  instructions  artj  received.  Each 
participating  insurance  company  shall 
be  responsible  for  assuring  that  each  of 
its  separate  accounts  participating  in  the 
Trust  calculates  voting  privileges  in  a 
manner  consistent  with  the  other 
participating  insurance  companies.  The 
obligation  to  cakuikte  voting  privileges 
in  a  manner  consistent  with  all  other 
separate  accounts  investing  in  the  Trust 
shall  be  a  ccmtractual  obligation  of  all 
pariicipating  insurance  companies 
under  their  agreements  governing 
participation  in  the  Trust. 

7.  The  Trust  will  notify  all 
participating  insurance  companies  that 
prospectus  disclosure  regarding 
potential  risks  of  mixed  and  shared 
funding  may  be  appropriate.  The  Trust 
shall  disclose  in  its  prospectus  that  (1) 
shares  of  the  Trust  may  be  offered  to 
insurance  company  separate  accounts 
that  fund  both  variable  annuity  and 
variable  life  insurance  contracts,  (2)  the 
interests  of  various  contractowners 
participating  in  the  Trust  might  at  some 
time  be  in  coofUct  because  of 
differences  of  tax  treatment  or  other 
considerations,  and  (3)  the  Board  of 
Trustees  will  monitor  for  any  material 
conflicts  and  determine  what  action,  if 
any,  should  be  taken. 

8.  All  reports  received  by  the  Board  of 
Trustees  regarding  potential  or  existing 
conflicts,  and  all  Board  action  with 
respect  to  determining  the  existence  of 
a  conflict,  notifying  participating 
insurance  companies  of  a  conflict  and 
determining  whether  any  proposed 
action  adequately  remedies  a  conflict, 
will  be  properly  recorded  in  the  minutes 
of  the  Board  of  the  Trust  or  other 
appropriate  records,  and  such  minutes 
or  other  records  shall  be  made  available 
to  the  Commission  upon  request. 

9.  If  and  to  the  extent  Rule  6e-2  and 
Rule  6e-3(T)  are  amended,  or  Rule  6e- 

3  is  adopted,  to  provide  exemptive  relief 
from  any  provision  of  the  1940  Act  or 
the  rules  thereunder  with  respect  to 
mixed  or  shared  funding  on  terms  and 
conditions  materially  different  firom  any 
exemptions  granted  in  the  order 
requested,  thea  the  Trust,  and/or  the 
participating  insurance  companies,  as 
appropriate,  shall  take  such  steps  as 
may  be  necessary  to  comply  with  Rule 
6e-2  and  Rule  6e-3(T),  as  amended,  and 
Rule  6e-3,  as  adopted,  to  the  extent 
such  rules  are  applicable. 

10.  The  Trust  will  comply  with  all 
provisions  of  the  1940  Act  requiring 
voting  by  shareholders  and  the  Trust 
will  eithier  provide  for  annual  meetings 
(except  insofar  as  the  Commission  may 
interpret  Section  16  of  the  1940  Act  not 
to  reqmre  such  meetings)  or  comply 
with  Section  16(c)  of  the  1940  Act 


lalthough  the  Trust  is  not  one  of  the 
trusts  described  in  Section  16<c)  of  the 
1940  Act)  as  well  as  wfith  Sections  lB(a) 
and,  if  and  when  applicable.  16(b). 
Further,  the  Trust  will  act  in  accordance 
with  tlwCemmission's  interpretation  of 
the  requirements  of  Section  16(a)  with 
respect  to  periodic  elections  of  directors 
(or  trustees)  and  with  whatever  rules  the 
Commission  may  promulgate  with 
respect  thereto. 

11.  The  participating  insurance 
companies  and/ or  Putnam,  at  least 
annually,  shall  submit  to  the  Board  of 
Trustees  of  the  Trust  siich  reports, 
-materials  or  data  as  the  Board 
reasonably  may  request  so  that  it  may 
fully  carry  out  the  obligations  imposed 
upon  it  by  these  stated  conditions,  and 
said  reports,  materials,  and  data  shall  be 
submitted  more  frequently  if  deemed 
appropriate  by  the  Board.  The 
obligations  of  the  participating 
insurance  companies  to  provide  these 
reports,  materials,  and  data  to  the  Board 
of  Trustees  of  the  Trust  when  it  so 
reasonably  requests,  shall  be  a 
contractual  obligation  of  all 
participating  insurance  companies 
under  their  agreements  governing 
participation  in  the  Trust. 

Conclusion 

For  the  reasons  stated  above. 
Applicants  assert  that  the  requested 
exemptions  are  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

IFR  Doc.  93-29933  Filed  12-7-93;  8;45a.T.| 
BtUlNG  CODE  MtO-Ot-M 


SMALL  BUSINESS  AOMIfaiSTFtATlON 

Reporting  and  Recordkeeping 
Requirements  Under  0MB  Revie^v 

ACTION:  Notice  of  reportir>g  requirements 
submitted  for  review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Comments  should  be  submitted 
within  30  days  of  this  publication  in  the 
Federal  Register.  If  you  intend  to 


Federal  Register  /  Vol.  58,  No.  234  /  Wednesday,  December  8,  1993  /  Notices  64637 


comment  but  cannot  prepare  comments 
promptly,  please  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  before  the  deadline. 

COPIES:  Request  for  clearance  (S.F.  83), 
supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer.  Submit 
comments  to  the  Agency  Clearance 
Officer  and  the  OMB  Reviewer. 

FOR  FURTHER  INFORMATION  CONTACT: 

Agency  clearance  officer:  Cleo  Verbillis, 
Small  Business  Administration,  409 
3RD  Street,  SW.,  5th  Floor, 
Washington,  DC  20416,  Telephone: 
(202) 205-6629. 

OMB  reviewer:  Gary  Waxman,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
New  Executive  Office  Building, 
Washington,  DC  20503. 

Title:  Statement  of  Personal  History 

Form  No.:  SBA  Form  912 

Frequency:  On  Occasion 

Description  of  Respondents:  Applicants 
for  Assistance  or  Temporary 
Employment  in  Disaster  Office 

Annual  Responses:  30,000 

Annual  Burden:  2,500 

Dated:  December  3, 1993. 
Cleo  Verbillis, 

Chief.  Administrative  Information  Branch. 
[PR  Doc.  93-29967  Filed  12-7-93;  8:45  am] 
BILLING  CODE  S02S-01-M 


[Declaration  of  Disaster  Loan  Area  #2663] 

Missouri;  Amendment  #10;  Declaration 
of  Disaster  Loan  Area 

The  above-numbered  Declaration  is 
hereby  amended,  effective  October  26, 
1993,  to  include  Ozark  County,  Missouri 
as  a  disaster  area  as  a  result  of  damages 
caused  by  severe  storms  and  flooding 
beginning  on  June  10, 1993  and 
continuing  through  October  25, 1993. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  contiguous  Baxter  County, 
Arkansas,  may  be  filed  until  the 
specified  date  at  the  previously 
designated  location. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is 
Eteoember  15, 1993  and  for  economic 
injury  the  deadline  is  April  11, 1994. 

The  economic  injury  number  for 
Missouri  is  793300  and  for  Arkansas  the 
number  is  793700. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 


Dated:  November  24. 1993. 
Bernard  Kulik, 

Assistant  Administrator  for  Disaster 

Assistance. 

IFR  Doc.  93-29968  Filed  12-7-93;  8:45  am) 
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[Declaration  of  Disaster  Loan  Area  «2668] 

South  Dakota;  Amendment  #6; 
Declaration  of  Disaster  Loan  Area 

The  above-numbered  Declaration  is 
hereby  amended,  effective  September 
10, 1993,  to  establish  the  incident 
period  for  this  disaster  as  beginning  on 
May  6, 1993  and  continuing  through 
September  10,  J993. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is 
December  15, 1993  and  for  economic 
injury  the  deadline  is  April  19, 1994. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59003) 

Dated:  November  24, 1993. 
Bernard  Kulik. 

Assistant  Administrator  for  Disaster 
Assistance. 

IFR  Doc.  93-29969  Filed  12-7-93;  8:45  am) 
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Rubber  City  Capital  Corp.  (License  No. 
OS/05-5201);  Surrender  of  License 

Notice  is  hereby  given  that  Rubber 
City  Capital  Corporation,  1144  East 
Market  Street,  AJcron,  Ohio  44316,  has 
surrendered  its  license  to  operate  as  a 
small  business  investment  company 
under  the  Small  Business  Investment 
Act  of  1958,  as  amended  (the  Act). 
Rubber  City  Capital  Corporation  was 
licensed  by  the  Small  business 
Administration  on  August  14, 1985. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  Regulations 
promulgated  thereunder,  the  surrender 
was  accepted  on  this  date,  and 
accordingly,  all  rights,  privileges,  and 
franchises  derived  therefrom  have  been 
terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011.  Small  Business 
Investment  Companies) 

Dated:  November  29, 1993. 
Charles  R.  Hertzberg, 
Associate  Administrator  for  Investment. 
IFR  Doc.  93-29970  Filed  12-7-93;  8:45  am) 

BILLMC  CODE  MnS-OI-M 


Exeter  Venture  Lenders,  LP. 
(Application  No.  99000091);  Filing  of  an 
Application  for  a  License  To  Operate 
as  a  Small  Business  Investment 
Company 

Notice  is  hereby  given  of  the  filing  of 
an  application  with  the  Small  Business 
Administration  (SBA)  pursuant  to 
§  107.102  of  the  Regulations  governing 
small  business  investment  companies 
(13  CFR  107.102  (1993))  by  Exeter 
Venture  Lenders.  L.P.,  122  East  42nd 
Street,  New  York,  New  York  10168,  for 
a  license  to  operate  as  a  small  business 
investment  company  (SBIC)  under  the 
Small  Business  Investment  Act  of  1958, 
as  amended,  (15  U.Sf,C.  et.  seq),  and  the 
Rules  and  Regulations  promulgated 
thereunder. 

Exeter  Venture  Lenders,  L.P.  will  be 
managed  by  Keith  R.  Fox.  The  following 
limited  partners  own  10  percent  or  more 
of  the  proposed  SBIC: 


Name 

Percentage  of 
ownership 

William  AM.  Burden  &  Co.. 
630  5th  Avenue,  New 
York,  New  York  10111   

Electra  Investment  Trust 
PLC.  65  Kingsway,  Lon- 
don, U.K..  WC2B6QT  

37.00 
14.74 

The  applicant  will  begin  operations 
with  capitalization  of  approximately 
$13.6  miUion  and  will  be  a  source  of 
debt  and  equity  financings  for  qualified 
small  business  concerns. 

Matters  involved  in  SBA's 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management,  and  the  probability  of 
successful  operations  of  the  new 
company  under  their  management, 
including  profitabihty  and  financial 
soundness  in  accordance  with  the  Act 
and  Regulations. 

Notice  is  hereby  given  that  any  person 
may.  not  later  than  30  days  ft-om  the 
date  of  publication  of  this  Notice, 
submit  written  comments  on  the 
proposed  SBIC  to  the  Associate 
Administrator  for  Investment,  Small 
Business  Administration,  409  3rd  Street, 
SW.,  Washington,  DC  20416. 

A  copy  of  this  Notice  will  be 
published  in  a  newspaper  of  general 
circulation  in  New  York,  New  York. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  December  2,  1993. 
Charles  R.  Hertzberg, 
Associate  Administrator  for  Investment 
IFR  Doc.  93-29971  Filed  12-7-93;  8:45  am) 
BILLING  CODE  MOS-OI-M 


64<38 


F«d«al  Regiiter  /  Vol.  56,  No.  234  /  Wednesday.  December  8.  1993  /  Notices 


DEPARTMEHT  OF  TRANSPOflTATION 
Federal  Higliway  AdmMstration 

Environmental  Impact  Statement: 
Chittenden  County  and  Washington    -^ 
County,  VT 

AGENCY:  Federal  Highway 
Administration  CFHWA).  DOT. 
ACTION:  Notice  of  intent. 


summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  a 
supplemental  draft  environmental 
impact  statement  will  be  prepared  for  a 
proposed  highway  project  in  Chittenden 
Countj-  and  Washington  County. 
Vermont. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  West,  Division  Administrator. 
Federal  Highway  Administration, 
Federal  Building.  Monlpelier,  "VT  05601. 
Telephone  (802)  828-4423. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Vennont  Agency  of  Transportation  will 
prepare  a  supplemental  draft 
Environmental  Impact  Statement  (EIS) 
on  a  proposal  to  improve  Interstate  89 
(1-89)  in  Chittenden  County.  Vermont. 
The  proposed  improvement  would 


involve  the  construction  of  an 
interchange  between  1-89  and  U^. 
Route  2  (U.S.  2)  in  Bolton.  The  proposed 
interchange  would  consist  of  exit  and 
entrance  ramps  on  1-89  north  and  south 
bound  lanes.  The  original  draft  EIS  for 
the  improvements  (FHWA-VT-EIS-90- 
OlD)  was  approved  on  December  12, 
1990.  The  supplemental  draft  EIS  will 
reevaluate  most  areas  cowered  by  tbe 
original  draft  EIS.  Additional  research 
will  be  conducted  to  further  analyze  the 
purpose  and  need  for  the  project, 
potential  project  alternatives,  the 
environment  affected  by  the  project,  and 
the  potential  secondary  and  cumulative 
impact. 

The  interciiange  is  proposed  to 
provide  for  existing  and  projected  traffic 
and  area  access  demands.  Alternatives 
under  consideration  include:  (1)  Taking 
no  action;  (2)  improving  U.S.  2  between 
Richraoniand  Waterbury.  (3) 
constructing  a  centralized  interchange 
between  1-89  and  U.S.  2  in  Bolton;  (4) 
constructing  separate  north  and  south 
bound  interchanges  between  1-89  and 
U.S.  2  in  Bolton. 

No  formal  scoping  meeting  will  be 
held.  A  Pubhc  Corridor  Hearing  was 
held  in  Bohon.  Vermont  on  Fd)ruary  27, 


1991.  Comments  have  been  received  to 
the  draft  EIS.  Notice  by  letter  will  be 
sent  to  those  individuals  and  agencies 
commenting  on  the  December  12. 1990 
draft  EIS.  The  supplemental  draft  EIS 
will  be  s^nt  to  appropriate  Federal, 
State,  ana  focal  agencies,  and  to  private 
organizations  and  citizens  who  have 
previously  expressed  interest  in  this 
proposal,  for  their  comments. 

Comments  and  suggestions  are  in\ited 
from  all  interested  parties  to  ensure  that 
the  full  range  of  issues  related  to  this 
proposed  action  are  addressed  and  that 
all  significant  issues  are  identified. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Etoraestic  Assistance 
Program  Number  20.205.  Highway  Research, 
Planning  and  Coastruction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  November  29, 1993. 
William  K.  Fung, 

Engineering  CkMrdinator,  Mortpeiier. 
[FR  Doc.  93-29871  Piled  12-7-93:  8:45  ffln| 
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Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  nrteetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L.  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  DEPOSIT  INSURANCC 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C  552b),  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  10:00  a.m.  on 
Thursday.  December  9. 1993.  to 
consider  the  following  matter: 

Summary  Agenda: 

No  cases  scheduled. 

Discussion  Agenda: 

Memorandum  and  resolution  re:  Proposed 
amendments  to  Part  345  of  the  Corporation's 
rules  and  regulations,  entitled  "Community 
Reinvestment,"  which  would  provide  clearer 
guidance  to  financial  institutions  on  the 
nature  and  extent  of  their  Community 
Reinvestment  Act  obligation  and  the  methods 
by  which  the  obligation  will  be  assessed  and 
ei.  forced. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550  17th  Street, 
NW.,  Washington.  DC. 

The  FDIC  will  provide  attendees  with 
auxiliary  aids  (e.g.  sign  language 
interpretation)  required  for  this  meeting. 
Those  attendees  needing  such  assistance 
should  call  (202)  942-3132  (Voice); 
(202)  942-3111  (TTY).  to  make 
necessary  arrangements. 


Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Robert  E.  Feldman,  Deputy 
Executive  Secretary  of  the  Corporation, 
at  (202)  898-6757. 

Dated:  December  6, 1993. 
Federal  Deposit  Instu-ance  Corporation. 
Robert  E.  Feldman, 
Depu  ty  Execu  tive  Secretary. 
|FR  Doc.  93-30142  Filed  12-6-93;  2:44  pmj 
BNJJNNG  CODE  <714-0V« 

FOREIGN  CLAIMS  SETTLEMENT  COMMISSION 

F.C.S.C.  Meeting  Notice  No.  3-94 

Notice  of  Meetings:  Announcement  in 
Regard  to  Commission  Meetings  and 
Hearings 


The  Foreign  Claims  Settlement 
Commissicm,  pursuant  to  its  regulation 
t45  CFR  Part  504),  and  the  Government 
in  the  Sunshine  Act  (5  U.S.C  552b), 
hereby  gives  notice  in  regard  to  the 
scheduling  of  open  meetings  and  oral 
hearings  for  the  transaction  of 
Commission  business  and  other  matters 
specified,  as  follows: 

Date.  Time,  and  Subfect  Matter 
Fri.,  Dec.  17, 1993  at  10:  a.m.— 
Consideration  of  Proposed  Decisions  on 

claims  against  Iran. 
Hearings  on  the  record  on  objections  to 

Proposed  Decisions  in  the  following 

claims  against  Iran: 
IR-1986 — Qarence  Simmons 
IR-2151— Gerald  W.  Harrison.  Jr. 
IR-3107-^E;iiel  Dye,  Phyllis  Dye. 

Subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
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may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

All  meetings  are  held  at  the  Foreign 
Claims  Settlement  Commission,  601  D 
Street.  NW.,  Washington.  DC.  Requests 
for  information,  or  advance  notices  of 
intention  to  observe  a  meeting,  may  be 
directed  to:  Administrative  Officer, 
Foreign  Claims  Settlement  Commission, 
601  D  Street.  NW..  Room  10000. 
Washington,  DC  20579.  Telephone: 
1202)  208-7727. 

Dated  at  WashingtonvDC,  on  December  6, 
1993. 

ludith  H.  Lock. 

Administrative  Officer. 

IFR  Doc.  93-30156  Filed  12-6-93;  3:31  pmj 

BILUNG  COOe  4410-Ot-M 


.    POSTAL  RATE  COMMISSION 

Meeting 

TOME  AND  DATE:  9:30  a.m.,  December  13, 
1993. 

PLACE:  Conference  Room,  1333  H  Street 
NW..  Suite  300,  Washington,  DC  20268, 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  R90-1 

Remand. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Charles  L.  Clapp,  Secretary,  Postal  Rate 

Commission,  Suite  300. 1333  H  Street 

NW..  Washington,  DC  20268-0001. 

Telephone  (202)  789-6840. 

Charles  L.  Gapp, 

Secretary. 

IFR  Doc.  93-30053  Filed  12-6-93;  10:11  am} 

BlUiNG  COOE  77tO-FW-^ 
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Department  of 
Education 


National  Institute  on  Disability  and 
Rehabilitation  Research;  Funding 
Priorities  for  Fiscal  Year  1994-1995  and 
Applications  for  Certain  New  Awards  for 
Fiscal  Year  1994;  Notices 
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DEPARTMEMT  OF  EDUCATION 

National  Instttuta  on  Diaabillty  and 
Rehabilitation  Raaaarch;  Funding 
Prioritiaa  for  Hacal  Yaara  1994-1995 

agency:  Department  of  Education. 
ACTION:  Notice  of  final  funding  priorities 
for  fiscal  years  1994-1995  for  Research 
and  Demonstration  Projects. 

SUMMARY:  The  Secretary  announces 
funding  priorities  for  Research  and 
Demonstration  (R&D)  projects  under  the 
National  Institute  on  Disabihty  and 
Rehabilitation  Research  (NIDRR)  for 
fiscal  years  1994-1995.  The  Secretary 
takes  this  action  to  focus  research 
attention  on  areas  of  national  need 
consistent  with  NIDRR's  long-range 
planning  process.  These  priorities  are 
intended  to  improve  rehabilitation 
services  and  address  problems 
encountered  by  individuals  with 
disabiUties  in  their  daily  activities. 
EFFECTIVE  DATE:  These  priorities  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  Congress 
takes  certain  adjournments.  If  you  want 
to  know  the  effective  date  of  these 
priorities,  call  or  write  the  Department 
of  Education  contact  person. 
FOR  FURTHER  INFORMATION  CONTACT: 

David  Esquith,  U.S.  Department  of 
Education,  400  Maryland  Avenue  SW., 
Switzer  Building,  room  3424, 
Washington,  DC  20202-2601. 
Telephone:  (202)  205-8801.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  TDD 
number  at  (202)  205-5516. 
SUPPLEMENTARY  INFORMATION:  This 
notice  contains  two  final  priorities  for 
the  R&D  program.  These  final  priorities 
focus  on  (1)  the  rehabilitation  of  migrant 
and  seasonal  farmworkers  with 
disabilities,  and  (2)  coinmunity 
planning  and  education  to  further  the 
implementation  of  the  Americans  with 
Disabilities  Act  (ADA).  Authority  for  the 
R&D  program  of  NIDRR  is  contained  in 
section  204(a)  of  the  Rehabilitation  Act 
of  1973,  as  amended  (29  U.S.C.  760- 
762). 

Under  this  program  the  Secretary 
makes  awards  to  public  agencies  and 
organizations  and  to  nonprofit  and  for- 
.  profit  private  agencies  and 
organizations,  including  institutions  of 
higher  education,  Indian  tribes,  and 
tribal  organizations.  This  program  is 
designed  to  assist  in  the  provision  of 
vocational  and  other  rehabilitation 
services  through  planning  and 
conducting  research  and 
demonstrations.  It  is  also  designed  to 
assist  in  the  development  of  solutions  to 
the  problems  encoimtered  by 
individuals  with  disabilities  in  their 


daily  activities  (see  34  CFR  351.1). 
Under  the  regulations  for  this  program 
(see  34  CFR  351.32),  the  Secretary  may 
estabUsh  research  priorities  by  reserving 
funds  to  support  the  research  activities 
listed  in  34  CFR  351.10. 

These  final  priorities  support  the 
National  Education  Goals.  National 
Education  Goal  5  calls  for  all  Americans 
to  possess  the  knowledge  and  skills 
necessary  to  compete  in  a  global 
economy  and  exercise  the  rights  and 
responsibilities  of  citizenship. 

Under  the  regulations  for  tnis  program 
(see  34  CFR  351.32)  the  Secretary  may 
establish  research  priorities  by  reserving 
funds  to  support  particular  research 
activities. 

NIDRR  is  in  the  process  of  developing 
a  revised  long-range  plan.  The  priorities 
in  this  notice  are  consistent  with  the 
long-range  planning  process. 

On  September  2, 1993,  the  Secretary 
pubUshed  a  notice  of  proposed 
priorities  in  the  Federal  Register  58  FR 
46714.  The  Department  of  Education 
received  one  letter  commenting  on 
Proposed  Priority  2 — Community 
Planning  and  Education  to  Further  the 
Implementation  of  the  Americans  with 
Disabilities  Act.  Modifications  were 
made  to  the  priority  as  a  result  of  those 
comments.  The  comments,  and  the 
Secretary's  responses  to  them,  are 
discussed  in  an  appendix  to  this  notice. 

Note:  This  notice  of  final  priorities  does 
not  solicit  applications.  A  notice  inviting 
applications  under  these  competitions  is 
pi^lished  in  a  separate  notice  in  this  issue 
of  the  Federal  Roister. 

Priorities: 

Under  34  CFR  75.105(c)(3)  the 
Secretary  gives  an  absolute  preference  to 
applications  that  meet  one  of  the 
following  priorities.  The  Secretary  will 
fund  under  this  program  only 
apphcations  that  meet  one  of  these 
absolute  priorities: 

Priority  1 — Rehabilitation  of  Migrant 
and  Seasonal  Farmworkers  With 
Disabilities 

Background 

Estimates  of  the  national  population 
of  migrant  and  seasonal  farmworkers 
(MSFW)  vary  widely,  ranging  bom  low 
estimates  on  the  order  of  1.3  million 
persons  to  high  estimates  of 
approximately  6  million  persons.  The 
divergence  is,  in  part,  definitional  as  the 
higher  estimates  tend  to  include  more 
casual  hired  farm  labor,  farm  owners, 
and  workers  in  agricultiirally-related 
industries. 

Migrant  and  seasonal  formworkers 
experience  higher  rates  of  orthopedic 
disabilities,  tuberculosis,  intestinal 


parasitic  infestation,  influenza, 
pneimionia,  gastrointestinal  diseases, 
and  skin  diseases  than  the  national 
average.  They  are  also  at  high  risk  for 
accidents  and  pesticide  exposure  (Dever 
and  Alai),  "Migrant  Health  Status: 
Profile  of  a  Population  with  Complex 
Health  Problems,"  National  Migrant 
Resource  Program,  Inc.,  Austin,  TX, 
1991).  A  1974  survey  of  Texas 
farmworkers  indicated  that  37  percent 
of  respondents  reported  back  pain  of 
some  sort  and  44  percent  found  it 
impossible  or  extremely  difficult  to 
stoop,  bend,  or  kneel  (Cortes, 
"Handicapped  Migrant  Farm  Workers," 
Interstate  Research  Associates, 
Washington,  DC,  December,  1974).  A 
slightly  lower  proportion,  34  percent, 
found  it  difficult  to  lift  or  carry  weights 
of  ten  pounds  or  to  remain  standing  for 
long  periods.  More  recent  data  on  die 
disability  status  of  MSFW  are  needed. 

Approximately  half  (52  percent)  of  the 
MSFW  who  apply  for  State  vocational 
rehabilitation  services  are  accepted  for 
service,  slightly  less  than  the 
RehabiUtation  Services  Administration 
(RSA)  national  rate  of  acceptance  of  60 
percent  for  all  categories  of  applicants 
(Final  Report:  Contract  #300-85-0134, 
"The  Vocational  Rehabilitation  of 
Migrant  and  Seasonal  Farmworkers," 
U.S.  Department  of  Education, 
Rehabilitation  Services  Administration, 
Department  of  Education,  1987). 

Priority 

An  R&D  project  on  rehabilitation  of 
migrant  and  seasonal  farmworkers 
shall— 

•  Determine  the  incidence, 
prevalence,  and  demographic 
distribution  of  disability  among  MSFW, 
levels  of  employment  and 
unemployment  for  MSFW  v«th 
disabilities,  and  identify  patterns  of 
rehabilitation  service  use; 

•  Identify  barriers  to  service  delivery 
as  a  basis  for  designing  improved 
models  of  rehabilitation  service 
delivery; 

•  Identify  rehabilitation  service  needs 
of  MSFW  with  disabilities,  including 
needs  for  coordination  with  school 
systems  and  State  education  agencies  to 
improve  transition  services  for  students 
receiving  special  and  regular  education; 

•  Coordinate  v.ath  the  Department 
evaluation  of  the  services  to  MSFW 
within  the  State  vocational 
rehabilitation  service  system;  and 

•  Identify  futiire  research  needs 
related  to  MSFW  with  disabilities  and 
the  training  needs  of  professionals 
providing  vocational  rehabiUtation 
services  to  MSFW. 
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Priority  2— Community  Planning  and 
Education  to  Further  the 
Implementation  of  the  Americans  With 
Disabilities  Act 

Background  * 

The  ADA  guarantees  equal 
opportimity  for  individuals  with 
disabilities  in  public  accommodations, 
employment,  transportation.  State  and 
local  government  services,  and 
telecommimications.  Successfully 
implementing  the  ADA  requires  die 
identification  and  removal  of  physical, 
attitudinal,  policy,  and  proceoural 
barriers  to  equal  opportunity  for  persons 
with  disabilities. 

NIDRR  currently  supports  a  $5 
million  technical  assistance  initiative  on 
Lhe  ADA  as  well  as  a  number  of  related 
research  projects.  NIDRR's  Region  Vn, 
Disabihty  and  Business  Technical 
Assistance  Center,  has  piloted  a 
community  planning  initiative  on  the 
ADA  and  early  indications  support  the 
need  for  and  utility  of  community 
planning.  NIDRR  plans  to  fund  a  small 
number  of  research  and  demonstration 
projects  to  develop,  evaluate,  and 
disseminate  effective  models  of 
community  planning  and  education  to 
facilitate  the  implementation  of  the 
ADA.  The  projects  to  be  fundtKi  under 
this  priority  are  research  efforts  that 
would  investigate  and  demonstrate  how 
the  implementation  of  the  ADA  at  the 
community  level  may  be  supported  by 
systematic  planning  and  education. 

While  the  ADA  vdll  affect  virtually 
every  aspect  of  community  Ufe,  current 
efforts  to  comply  with  the  ADA  are 
being  undertaken  primarily  by 
individual  covered  entities  such  as  local 
governments  or  private  businesses.  For 
this  reason,  NIDRR  plans  to  support  the 
development  and  validation  of 
community  planning  and  education 
models  addressing  elII  of  the 
requirements  of  the  ADA  using  a 
comm\mity-wide  approach  to  problem 
solving. 

The  ADA'S  broad  mandate  covers  a 
wide  array  of  individuals  and  entities. 
As  a  result,  a  community  planning  and 
education  initiative  on  the  ADA  should 
include  persons  with  disabiUties  and 
their  famifies.  State  and  local 
government  officials,  employers,  and 
owners  of  public  accommodations.  In 
order  to  develop  and  implement  such  an 
initiative,  participants  need  to 
understand  the  requirements  of  the 
ADA  and  be  famiUar  vnth  existing 
technical  resources. 

NIDRR  recognizes  the  need  for  an 
array  of  community  planning  and 
education  models  that  take  into  account 
such  factors  as  the  size,  geographic 
location,  and  economic  base  of  the 


community.  NIDRR  expects  to  award 
three  projects  in  order  to  address  the 
needs  of  different  types  of  communities 
(e.g..  urban,  rural,  siiburban,  industrial, 
etc.).  Apphcants  shall  designate  and 
describe  the  community  where  the  grant 
will  operate. 

Community  Planning 

Tide  n  of  die  ADA  (see  28  CFR 
35.105)  requires  each  State  and  local 
government"*  '  •  to  evaluate  its 
current  services,  policies,  and  practices, 
and  the  effects  thereof,  that  do  not  or 
may  not  meet  the  requirements  of  (title 
n]  and,  to  the  extent  modification  of  any 
such  services,  policies,  and  practices,  is 
required,  the  pubUc  entity  shall  proceed 
to  make  the  necessary  modifications." 
These  self-evaluations  were  to  be 
completed  by  January  26, 1993.  This 
priority  is  intended  to  produce  models 
that  will  assist  communities  to 
implement  their  local  government's  self- 
evaluation  as  well  as  to  assist  them  to 
identify  and  implement  other 
modifications  that  may  be  necessary  in 
order  to  achieve  community-wide 
compliance  with  the  other  requirements 
of  ADA. 

Community  Education 

One  of  the  incidental  benefits  of  the 
ADA  is  that  it  is  raising  the  awareness 
of  the  general  public  about  the  issues 
and  concerns  of  persons  with 
disabihties  and  their  families.  The 
successful  implementation  of  an  ADA 
community  planning  enterprise  may  be 
substantially  dependent  on  the  degree  to 
which  the  general  public  is  familiar 
with  the  requirements  of  the  ADA  and 
appreciates  the  positive  impact  its 
successful  implementation  vdll  have  on 
persons  with  disabihties  and  their 
famiUes  as  well  as  on  the  community  at 
large. 

Priority 

A  Research  and  Demonstration  Project 
on  community  planning  and  education 
to  further  the  implementation  of  the 
ADA  shall— 

•  Within  six  months  after  the  award 
date  for  the  grant,  develop  a  model  of 
community  planning  and  education  to 
faciUtate  compUance  with  the  ADA  and 
inform  the  community  about  the 
requirements  of  the  ADA  and  its 
relationship  to  the  daily  lives  of  persons 
with  disabilities  and  their  families; 

•  Ensure  that  those  involved  in  the 
development  and  implementation  of  the 
model  include  persons  with  disabilities 
and  their  famihes,  State  and  local 
government  officials,  employers,  owners 
and  managers  of  places  of  pubfic 
accommodatisn,  and  other  interested 
community  leaders  who  imderstand  the 


requirements  of  the  ADA  and  are 
femiliar  with^resources  that  are 
available  to  assist  them  to  undertake 
their  activities; 

•  Ensure  that  the  model  that  is 
developed  is  low  cost  that  it  can  be 
repUcated  widely; 

•  Coordinate  its  activities  with  the 
Regional  Disabihty  and  Business 
Technical  Assistance  Center  serving  the 
commxmity; 

•  Evaluate  the  implementation  of  the 
model  of  community  planning  and 
education  to  determine  if  it  has 
feciUtated  the  implementation  of  the 
ADA  in  the  community;  and 

•  Disseminate  .the  findings  of  the 
evaluation  to  similarly  situated 
communities  and  to  Federal  agencies 
with  administrative  responsibiUties 
under  the  ADA. 

Apphcable  program  regulations:  34 
CFR  parts  350  and  351. 

Program  Aathoritf:  29  U.S.C  760-762. 
Dated:  November  29, 1993. 

(Catalog  of  Federal  Domestic  Assistance 

Number  84.133A,  Research  and 

Demonstration  Projects) 

Judith  E.  Heumann, 

Assistant  Secretary  for  Special  Education  and 

Rehabilitative  Services. 

Appendix — Analjrsis  of  Conunents  and 
Changes 

The  Department  received  one  letter  in  ' 
response  to  the  proposed  priorities.  This 
Appendix  contains  an  analysis  of  the 
comments  contained  in  the  letter  and  the 
changes  in  the  priority  since  the  publication 
of  the  notice  of  proposed  priority.  Technical 
and  other  minor  changes — and  suggestions 
the  Secretary  ia  not  l^ally  authorized  to 
make  under  applicable  statutory  authority- 
are  not  addressed. 

Priority  2— Community  Planning  and 
Education  to  Further  the  Implementation  of 
the  Americans  With  Disabilities  Act 

Comment:  The  commenter  suggested 
requiring  apphcants  to  provide  specific 
information  about  their  target  community  in 
their  proposals. 

Discussion:  The  Secretary  agrees  with  the 
commenter  and  points  out  that  the 
background  statement  Includes  the 
requirement  that  "Applicants  shall  designate 
and  describe  the  community  where  the  grant 
will  operate."  The  Secretary  does  not  believe 
that  any  further  requirements  are  necessary. 

Changes:  None. 

Comment:  The  commenter  suggested 
requiring  applicants  to  provide  a  detailed 
schedule  of  the  implementation  of  the  model 
that  the  grantee  develops,  as  well  as  interim 
reports  on  the  grantee's  progress. 

Discussion:  The  Secretary  bHBlieves  that  the 
selection  criteria  for  this  program  require 
sufficient  detail  in  regard  to  the  schedule  of 
implementation  of  the  project,  Including  the 
implementation  of  the  model.  The  Secretary 
does  not  believe  that  it  is  necessary  or 
appropriate  to  impose  interim  reporting 
requirements  on  the  grantees  for  this  priority. 
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Changes:  Nona. 

Comment:  Tha  oommenter  suggested 
requiring  grantMS  to  identify  how  the  pro)ect 
can  be  replicated  in  the  absence  of  Federal 
funding. 

Discussion:  To  help  ensure  that  the  niodels*^ 
can  be  replicated  as  widely  as  possible,  the 
Secretary  believes  that  the  models  that  are 
developed  by  grantees  should  be  low  cost. 

Changes:  The  priority  has  been  changed  to 
require  grantees  to  develop  low  cost  models 
of  community  planning  and  education. 

Comment  The  commenter  suggested 
requiring  grantees  to  examine  similar  projects 
that  currently  are  supported  by  NIDRR  or 
other  agencies. 

D/scussion:  The  Secretary  believes  that 
grantees  should  be  given  the  discration  to 
identify  similar  projects  that  they  may  choose 
to  examine  for  the  purposes  of  this  grant 

Changes:  None. 

Comment:  The  commenter  suggested 
requiring  the  grantees  to  coordinate  their 
efforts  with  NlDRR's  ADA  Technical 
Assistance  grants  coordination  contractor 
and  attend  the  NlDRR's  ADA  Project 
Directors'  meetings. 

Discussion:  The  Secretary  agrees  that 
coordination  with  other  elements  of  NlDRR's 


ADA  Tedmlcal  AaaisUoca  Program  is 
important.  However,  the  Secretary  does  not 
believe  that  further  raquiremsnU  are 
necessary  in  order  to  ensure  that 
coordination. 
Changes:  Nose. 

(FR  Doc.  93-29880  Filed  12-7-93;  8:45  ami 
HUJNO  COM  4000-01-P 


DEPARTMENT  OF  EDUCATION 
[CFDA  No.:  84.133A] 

National  InatHula  on  DIaablltty  and 
Rehabilitation  Reaaarcti;  Notice 
Invtting  Applicationa  for  Certain  New 
Awarda  Under  the  Reaearch  and 
Demonatration  Project*  Program  for 
Racal  Year  (FY)  1994 

Note  to  Applicants:  This  notice  is  a 
complete  application  package.  The 
notice  contains  information,  application 
forms,  and  iastructions  needed  to  apply 
for  a  grant  under  this  competitions.  The 
final  priorities  for  the  Research  and 


Demonstration  Projects  program  are 
published  in  this  issue  of  the  Federal 
Register.  This  consolidated  application 
package  includes  the  closing  date, 
estimated  funding,  and  application 
forms  nec^^ry  to  apply  for  an  award 
under  this  program's  competition. 
Potential  applicants  should  consult  the 
statement  of  the  final  priority  published 
in  this  issue  to  ascertain  the  substantive 
requirements  for  their  applications. 

The  estimated  funding  level  in  this 
notice  does  not  bind  the  Department  of 
Education  to  make  awards  or  to  any 
specific  nimiber  of  awards  or  funding 
levels. 

Note:  The  Rehabilitation  Act  Amendments 
of  1992  require  that  each  applicant  for  a 
project  under  this  competition  must 
demonstrate  in  its  application  how  it  will 
address  the  needs  of  individuals  from 
minority  backgrounds  who  have  disabilities. 
Before  your  application  can  be  reviewed,  it 
must  include  this  description.  Applications 
for  which  this  information  is  not  received 
will  not  be  reviewed. 


APPLICATION  NOTICES  FOR  FISCAL  YEAR  1994.  RESEARCH  AND  DEMONSTRATION  PROJECTS,  CFDA  NO.  84.1 33A 


Fundbig  priority 


Migrant  and  seasonal  farrrvwortters — 

Community  planning  and  education  to  further  the  implementation  of  the  ADA 


Deadline  for 
transmittal  of 
applicalions 


March  8,  1994 
March  8,  1994 


Estimatod 

number  of 

awards 


Estimated 

stze  of 

awan}s(per 

year) 


$175,000 
150.000 


Project 

period 

(nxyiths) 


36 
38 


Successful  applicants  that  provide 
services  to  individuals  with  disabilities 
will  be  required  to  advise  these 
individuals,  or  as  appropriate,  the 
parents,  family  guaraians.  advocates,  or 
authorized  representatives  of  these 
individuals,  of  the  availability  and 
purposes  of  the  State  Client  Assistance 
Program  (CAP),  including  information 
on  means  of  seeking  assistance  under 
such  programs.  A  list  of  State  CAPs  will 
be  provided  to  successful  applicants 
when  they  are  notified  of  their  award. 

This  notice  supports  the  National 
Education  Goals.  National  Education 
Goal  5  calls  for  all  Americans  to  possess 
the  knowledge  and  skills  necessary  to 
compete  in  a  global  economy  and 
exercise  the  rights  and  responsibilities 
of  citizenship. 

If  you  need  further  information  about 
these  requirements,  please  contact 
David  Esquith  at  (202)  205-8801. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
{JDD)  may  call  the  TDD  number  at  (202) 
205-5516. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR). 
34  CFR parts  74.  75,  77,  78,  80,  81,  82. 
85,  86;  (d)  the  regulations  for  this 


program  in  34  CFR  parts  350  and  351; 
and  (c)  the  notice  of  final  priorities  as 
published  elsewhere  in  this  issue  of  the 
Federal  Register. 

Purpose  of  Program:  Research  and 
Demonstration  Projects  support  research 
and  demonstrations  in  single  project 
areas  on  problems  encoimtered  by 
individuals  with  disabilities  in  their 
daily  activities.  These  projects  may 
conduct  research  on  rehabilitation 
techniques  and  services,  including 
analysis  of  medical,  industrial, 
vocational,  social,  psychiatric, 
psychological,  recreational,  economic, 
and  other  factors  to  improve  the 
rehabiUtation  of  individuals  with 
disabilities. 

Selection  OHeria 

"The  Secretary  uses  the  fioUowing 
selection  criteria  to  evaluate 
applications  under  this  program. 

Ui)  Potentiallmpact  of  Outcomes: 
Importance  of  Prc^gram  (Weight  3.0). 
The  Secretary  reviews  each  application 
to  determine  to  what  degree — 

(1)  The  proposed  activity  relates  to 
the  announced  priority; 

(2)  The  research  is  likely  to  produce 
new  and  useful  information  (research 
activities  only);  * 


(3)  The  need  and  target  population  are 
adequately  defined; 

(4)  The  outcomes  are  likely  to  benefit 
the  defined  target  population; 

(5)  The  trainmg  needs  are  clearly 
defined  (training  activities  only); 

(6)  The  training  methods  and 
developed  subject  matter  are  likely  to 
meet  the  defined  need  (training 
activities  only);  and 

(7)  The  need  for  information  exists 
(utilization  activities  only). 

(b)  Potential  Mpact  of  Outcomes: 
Dissemination/Utilization  (Weight  3.0). 
The  Secretary  reviews  each  application 
to  determine  to  what  degree — 

(1)  The  research  results  are  likely  to 
become  available  to  others  working  in 
the  field  (research  activities  only); 

(2)  The  means  to  disseminate  and 
promote  utilization  by  others  are 
defined;  ^ 

(3)  The  training  methods  and  content 
are  to  be  packaged  for  dissemination 
and  use  by  others  (training  activities 
only);  ana 

(4)  The  utilization  ap^MtMdi  is  likely 
to  address  the  defined  need  (utilization 
activities  only). 

(c)  Probability  of  Achieving  Proposed 
Outcomes;  Program/Project  Design 
(Weight  5.0).  "The  Secretary  reviews 
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each  application  to  detennine  to  what 
degree — 

U)  The  objectives  of  the  project(s)  are 
clearly  stated; 

(2)  The  hypothesis  is  soxmd  and  based 
on  evidence  (research  activities  only); 

(3)  The  project  design/methodology  is 
likely  to  achieve  the  objectives; 

(4)  The  measurement  methodology 
and  analysis  is  sound; 

(5)  The  conceptual  model  (if  used)  is 
sound  (development/demonstration 
activities  only); 

(6)  The  sample  populations  are 
correct  and  significant  (research  and 
development/demonstration  activities 
only); 

(7)  The  human  subjects  are 
sufficiently  protected  (research  and 
development/demonstration  activities 
only); 

(8)  The  device(s)  or  model  system  is 
to  be  developed  in  an  appropriate 
environment; 

(9)  The  training  content  is 
comprehensive  and  at  an  appropriate 
level  (training  activities  only); 

(10)  The  training  methods  are  likely  to 
be  effective  (training  activities  only); 

(11)  The  new  materials  (if  developed) 
are  likely  to  be  of  high  quality  and 
imiqueness  (training  activities  only); 

(12)  The  target  populations  are  linked 
to  the  project  (utilization  activities 
only);  and 

(13)  The  format  of  the  dissemination 
medium  is  the  best  to  achieve  the 
desired  result  (utilization  activities 
only). 

(a)  Probability  of  Achieving  Proposed 
Outcomes:  Key  Personnel  (Weight  4.0). 
The  Secretary  reviews  each  application 
to  determine  to  what  degree — 

(1)  The  principal  investigator  and 
other  key  staff  have  adequate  training 
and/or  experience  and  demonstrate 
appropriate  potential  to  conduct  the 
proposed  researc:h,  demonstration, 
training,  development,  or  dissemination 
activity; 

(2)  "The  principal  investigator  and 
other  key  staff  are  familiar  with 
pertinent  literature  and/or  methods; 

(3)  All  required  disciplines  are 
effectively  covered; 

(4)  Commitments  of  staff  time  are 
adeouate  for  the  project;  and 

(5j  The  applicant  is  likely,  as  part  of 
its  non-discriminatory  employment 
practices,  to  encourage  applications  for 
employment  bom  persons  who  are 
members  of  groups  that  traditionally 
have  been  underrepresented.  such  as — 

(i)  Members  of  racial  or  ethnic 
minority  groups; 

(ii)  Women; 

(iii)  Handicapped  persons;  and 

(iv)  The  elderly. 

(e)  Probability  of  Achieving  Proposed 
Outcomes:  Evaluation  Plan  height  1.0). 


The  Secretary  reviews  each  application 
to  determine  to  what  degree — 

(1)  There  is  a  mechanism  to  evaluate 
plans^rogress  and  results; 

(2)  Ine  evaluation  methods  and 
objectives  are  Hkely  to  produce  data  that 
are  quantifiable;  and 

(3)  The  evaluation  results,  where 
relevant,  are  likely  to  be  assessed  in  a 
service  setting. 

(f)  Program/Project  Management:  Plan 
of  Operation  (Weight  2.0).  The  Secretary 
reviews  each  application  to  determine 
to  what  degree^ 

(1)  There  is  an  effective  plan  of 
operation  that  ensures  proper  and 
efficient  administration  of  the  project(s); 

(2)  The  applicant's  planned  use  of  its 
resources  and  personnel  is  likely  to 
achieve  each  objective; 

(3)  Collaboration  between  institutions, 
if  proposed,  is  likely  to  be  effective;  and 

(4)  There  is  a  clear  description  of  how 
the  applicant  will  include  eligible 
project  participants  who  have  been 
traditionally  underrepresented.  such 

as — 

(i)  Membere  of  racial  or  ethnic 
minority  groups; 

(ii)  Women; 

(iii)  Handicapped  persons;  and 

(iv)  The  elderly. 

(g)  Program/Project  Management: 
Adequacy  of  Resources  (Weight  1.0). 
The  Secretary  reviews  each  application 
to  determine  to  what  degree — 

(1)  The  facilities  planned  for  use  are 
adeouate; 

(2j  The  equipment  and  supplies 
planned  for  use  are  adequate;  and 

(3)  The  commitment  of  the  applicant 
to  provide  administrative  support  and 
adequate  facilities  is  evident. 

(h)  Program/Project  Management: 
Budget  and  Cost  Effectiveness  (Weight 
1.0).  The  Secretary  reviews  each 
application  to  determine  to  what 
degree — 

(1)  The  budget  for  the  project(s)  is 
adequate  to  support  the  activities; 

(2)  The  costs  are  reasonable  in 
relation  to  the  objectives  of  the 
project(s);  and 

(3)  The  budget  for  subcontracts  (if 
required)  is  detailed  and  appropriate. 

Eligible  Applicants 

Parties  eligible  to  apply  for  grants 
under  this  program  are  public  and 
private  nonprofit  and  for-profit  agencies 
and  organizations,  including 
institutions  of  higher  education  and 
Indian  tribes  and  tribal  organizations. 

Program  Authority:  29  U.S.C.  761a  and 
762. 

Instructions  for  Transmittal  of 
Applications 

(a)  If  an  applicant  wants  to  apply  for 
a  grant,  the  applicant  shall — 


(1)  Mail  the  original  and  two  copies 
of  the  application  on  or  before  the 
deadline  datA  to:  U.S.  Department  of 
Education.  Application  Control  Center, 
Attention:  (CFDA  #  (Applicant  must 
insert  number  and  letter]).  Washington. 
DC  20202-4725,  or 

(2)  Hand  deUver  the  original  and  two 
copies  of  the  apphcation  by  4:30  p.m. 
(Washington,  DC  time)  on  the  deadline 
date  to:  U.S.  Department  of  Education. 
Application  Control  Center,  Attention: 
(CFDA  #  (Applicant  must  insert  number 
and  letter)),  room  #3633,  Regional  Office 
Building  #3,  7th  and  D  Streets,  SW., 
Washington.  DC. 

(b)  An  applicant  must  show  one  of  the 
following  as  prooffcf  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  writh  the 
date  of  mailing  stamped  Iby  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  of  mailing: 

11)  A  private  metered  postmark. 
(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

Notes:  (1)  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

(2)  An  applicant  wishing  to  know  that  its 
application  has  been  received  by  the 
Etepartment  must  include  with  the 
application  a  stamped  self-addressed 
postcard  containing  the  CFDA  number  and 
title  of  this  program. 

(3)  The  applicant  must  indicate  on  the 
envelope  and— If  not  provided  by  the 
Department — in  Item  10  of  the  AppUcation 
for  Federal  Assistance  (Standard  Form  424) 
the  CFDA  number — and  letter,  if  any — of  the 
competition  under  which  the  application  is 
being  submitted. 

Application  Forms  and  Instructions 

The  appendix  to  this  application  is 
divided  into  four  parts.  These  parts  are 
organized  in  the  same  manner  that  the 
submitted  application  should  be 
organized.  These  parts  are  as  follows: 

Part  I:  Application  for  Federal 
Assistance  (Standard  Form  424  (Rev.  4- 
88))  and  instructions. 

Part  n:  Budget  Form— Non- 
Construction  Programs  (Standard  Form 
424A)  and  instructions. 

Part  ni:  Application  Narrative. 

Additional  Materials 

Estimated  Public  Reporting  Burden 

Assurances — ^Non — Non  Construction 
Programs  (Standard  Form  424B). 
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Certification  Regarding  Lobbying. 
Debarment.  Suspension,  and  Otber 
ResponsibiUty  Matters:  and  Drug-Free 
Workplace  Requirements  (ED  Form  80- 

0013). 

Certification  Regarding  Debarment. 
Suspension.  Ineligibility  and  Voluntary 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  Form  ED  80-0014)  and 
instructions. 

(Note:  ED  Fonn  ED-80-0014  ii  intended 
for  the  use  of  primary  participants  and 
should  not  be  transmitted  to  the  Department.) 

Disclosure  of  Lobbying  Activities 
(Standard  Form  LLL  (if  applicable)  and 
instructions;  and  Disclosure  Lobbying 
Activities  Continuation  Sheet  (Standard 
Form  LLL-A). 

An  applicant  may  submit  information 
on  a  photostatic  copy  of  the  application 
and  budget  forms,  the  assurances,  and 
the  certifications.  However,  the 
application  form,  the  assurances,  and 
the  certifications  must  each  have  an 
original  signature.  No  grant  may  be 
awarded  unless  a  completed  application 
form  has  been  received. 
FOR  FURTHER  WFORMATION  CONTACT: 
Dianne  Villines.  U.S.  Department  of 
Education,  room  3417  Switzer  Building, 
400  Maryland  Avenue  SW.. 
Washington.  DC  20202-2704. 
Telephone:  (202)  205-9141.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  TDD 
number  at  (202)  205-8887. 

Program  Authority:  29  U.S.C  760-762. 

Dated:  November  29, 1993. 
Judith  E.  Heumann. 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 

Appendix 

Application  Forms  and  Instructions 

Applicants  are  advised  to  reproduce  and 
complete  the  apphcation  fonns  in  this 
Section.  Applicants  are  required  to  submit  an 
ongmal  and  two  copies  of  each  application 
as  provided  in  this  Section. 

Frequent  Questions 

1.  Can  I  get  an  extension  of  the  due  date? 
No!  On  rare  occasions  the  Department  of 

Education  may  extend  a  closing  date  for  all 
applicants.  If  that  occurs,  a  notice  of  the 
revised  due  date  is  published  in  the  Federal 
Register.  However,  there  are  no  extensions  or 
exceptions  to  the  due  date  made  for 
individual  applicants. 

2.  What  should  be  included  in  the 
application? 

The  application  should  include  a  project 
narrative,  vitae  of  key  personnel,  and  a 
budget,  as  well  as  the  Assurances  forms 
included  in  this  package.  Vitae  of  staff  or 


consultants  should  include  the  Individual's 
title  and  role  in  the  proposed  project,  and 
other  information  that  is  specifically 
pertinent  to  this  proposed  project.  The 
budgets  for  both  the  first  year  and  subsequent 
project  years  should  be  included. 

If  collaboration  with  another  organization 
is  involved  in  the  proposed  activity,  the 
application  ihould  include  assurances  of 
participation  by  the  other  parties,  including 
written  agreements  or  assurances  of 
cooperation.  It  is  not  useful  to  include 
general  letters  of  support  or  endorsement  in 
the  application. 

If  the  applicant  proposes  to  use  unique 
tests  or  other  measurement  instnmients  that 
not  widely  known  in  the  field,  it  would  be 
helpful  to  include  the  instrument  in  the 
application. 

Many  applications  contain  voluminous 
appendices  that  are  not  helpful  and  in  many 
cases  cannot  even  be  mailed  to  the  reviewers. 
It  is  generally  not  helpful  to  include  such 
things  as  brochures,  general  capability 
statements  of  collaborating  organizations, 
ir.ap8.  copies  of  publications,  or  descriptions 
of  other  projecU  completed  by  the  applicant. 

3.  What  format  should  be  used  for  the 
application?  ' 

NIDRR  generally  advises  applicants  that 
they  may  organize  the  application  to  follow 
the  selection  criteria  that  will  be  used.  The 
specific  review  criteria  vary  according  to  the 
specific  program,  and  are  contained  in  this 
Consolidated  Application  Package. 

4.  May  I  submit  applications  to  more  than 
one  NIDRR  program  competition  or  more 
than  one  application  to  a  program? 

Yes,  you  may  submit  applications  to  any 
program  for  which  they  are  responsive  to  the 
program  requirements.  You  may  submit  the 
same  application  to  as  many  competitions  as 
you  believe  appropriate.  You  may  also 
submit  more  tton  one  application  in  any 
given  competition. 

5.  What  is  the  allowable  indirect  cost  rate? 
The  limits  on  indirect  costs  vary  according 

to  the  program  and  the  type  of  application. 
Applicants  in  the  FIR.  AND  Innovation 
grants  programs  should  limit  indirect  charges 
to  the  organization's  approved  rate.  If  the 
organization  does  not  have  an  approved  rate, 
the  application  should  Include  an  estimated 
actual  rate. 

6.  Can  profitmaking  businesses  apply  for 
grants? 

Yes.  However,  for-profit  organizations  will 
not  be  able  to  collect  a  fee  or  profit  on  the 
grant,  and  in  some  programs  will  be  required 
to  share  in  the  costs  of  the  project 

7.  Can  individuals  apply  for  grants? 
No.  Only  organizations  are  eligible  to  apply 

for  grants  under  NIDRR  programs. 

8.  Can  NIDRR  staff  advise  me  whether  my 
project  is  of  interest  to  NIDRR  or  likely  to  be 
funded? 

No.  NIDRR  staff  can  advise  you  of  the 
requirements  of  the  program  in  which  you 
propose  to  submit  your  application. 
However,  staff  caimot  advise  you  of  whether 
your  subject  area  or  proposed  approach  is 
likely  to  receive  approval. 


9.  How  do  I  assure  that  my  application  will 
be  referred  to  the  most  appropriate  panel  for 
review? 

Applicants  should  be  sure  that  their 
applications  are  referred  to  the  correct 
competition  by  clearly  including  the 
competit^B  tjtle  and  CFDA  number, 
including  alphabetical  code,  on  the  Standard 
Form  424,  and  including  the  title  of  the 
priority  to  which  they  are  responding. 

10.  How  soon  after  submitting  my 
application  can  I  find  out  if  it  will  be  funded? 

The  time  from  closing  date  to  grant  award 
date  varies  bom  program  to  program. 
Generally  speaking.  NIDRR  endeavors  to 
have  awards  made  within  five  to  six  months 
of  the  closing  date.  Unsuccessful  applicants 
generally  will  be  notified  within  that  time 
frame  as  well.  For  the  purpose  of  estimating 
a  project  start  date,  the  applicant  should 
estimate  approximately  six  months  from  the 
closing  date,  but  no  later  than  the  following 
September  30. 

11.  Can  I  call  NIDRR  to  find  out  if  my 
application  is  being  funded? 

No!  When  NIDRR  is  able  to  release 
information  on  the  status  of  grant 
applications,  it  will  notify  applicants  by 
letter.  The  results  of  the  peer  review  cannot 
be  released  except  through  this  formal 
notification. 

12.  If  my  application  is  successful,  can  I 
assume  I  will  get  the  requested  budget 
amount  in  subsequent  years? 

No.  Those  budget  projections  are  necessary 
and  helpful  for  planning  purposes.  However, 
a  complete  budget  and  budget  justification 
must  be  submitted  for  each  year  of  the  project 
and  there  will  be  negotiations  on  the  budget 
each  year. 

13.  Will  all  approved  applications  be 
funded? 

No.  It  often  happens  that  the  peer  review 
panels  approve  for  funding  more  applications 
than  NIDRR  can  fund  within  available 
resources.  Applicants  who  are  approved  but 
not  funded  are  encouraged  to  consider 
submitting  similar  applications  in  future 
competitions. 

Public  reporting  burden  for  these 
collections  of  information  is  estimated  to 
average  30  hours  per  response,  including  the 
time  for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and  completing 
and  reviewing  the  collection  of  information. 

Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  these 
collections  of  information,  including 
suggestions  for  reducing  this  burden,  to:  The 
U.S.  Department  of  Education,  Information 
Management  and  Qsnpliance  Division, 
Washington,  IX:  20202-4651;  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  ReducUon  Prt^ect  1820-0027. 
Washington.  DC  20503. 
(Research  and  Demonstration  Projects  (CFDA 
No.  84.133A)  34  CFR  parts  350  and  351.) 
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MSTRUCnONS  FOR  THC  SF  424 

Thi«is«  sundar^fenn  oMdby  applicanU  as  •  raquirtd  bcetheet  Ibr  preepplicationa  And  applieetiMU  MibmitUd 
for  Ftderal  MsitUace.  It  will  be  used  by  Federal  gfftneite  to  obtain  applicant  etrtifkatien  that  Suttt  which  have 
established  a  review  and  comment  procedure  in  response  to  Executive  Order  1SS72  and  have  fflacted  the  program 
to  be  included  in  their  process,  have  been  given  an  opportunity  to  review  the  applicant's  submission. 

Bntrv: 


Item:  Entry: 

1.    Self-explanatory. 

S.  Date  application  stAmittodle  Federal  agency  (or 
8ute  if  applicable)  4  applicant's  control  number 
Of  applicable). 

S.    Stete  use  only  Of  applicable). 

4f.  If  this  ^plication  is  to  continue  or  revise  an 
txisting  award,  enter  present  Federal  identifier 
number.  If  Ibr  a  new  prcjjeet.  leave  blank. 


10. 


11. 


Legal  name  of  applicant,  name  of  prioMry 
organixational  unit  which  will  undertake  the 
assistance  activity,  complete  address  of  the 
applicant,  and  name  and  telephone  number  of  the 
person  te  contact  on  matters  related  to  this 
application. 

Enter  Employer  Identification  Number  (EIN)  as 
assigned  by  the  Internal  Revenue  Service. 

Enter  the  appropriate  letter  in  the  space 
provided. 

Check  appropriate  box  and  enter  appropriate 

IctteHs)  in  the  speced)  provided: 

— 'Tifew*  means  a  new  assistance  award. 

— "Continuation"  means  an  extension  for  an 
additional  funding/budget  period  for  a  project 
with  a  projected  completion  date. 

—"Revision"  means  any  change  in  the  Federal 
Government's  financial  obligation  or 
contingent  liability  from  an  existing 
obligation. 

Name  of  Federal  agency  from  which  assistance  is 
being  requested  with  this  application. 

Use  the  Catalog  of  Federal  Domestic  Assistance 
Bumber  and  title  of  the  program  under  which 
assistance  is  requested. 

Enter  a  brief  descriptive  title  of  the  project  If 
Bore  than  one  program  la  involved,  you  should 
append  an  explanation  on  a  aeparate  sheet  If 
appropriate  (e.g.,  construction  or  real  property 
projectt).  attach  a  a^  showing  prqiect  loeatioB. 
For  preapplications.  nae  a  aeparate  aheet  to 
provide  a  summary  descr^rtion  of  this  project 


Item: 
IX. 


Uat  only  the  larfeet  political  entiUes  affected 
<a4..  State.  ceuBtiao,  dties). 


19.    8elf-«xplanator7. 

14.  list  the  applicant's  Congressional  District  and 
any  Distrietfo)  afbetod  by  the  program  or  project. 

15.  Amount  requetled  or  to  be  contributed  during 
the  first  funding/budget  period  by  each 
contributor.  Value  of  in-kind  contributions 
should  be  included  en  appropriate  lines  as 
applicable.  If  the  action  wUI  result  in  a  dollar 
change  to  an  existing  avrard,  indicate  on/v  the 
amount  of  the  change.  For  decrcaset.  enclose  the 
amounts  in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  en  an  attoehed  sheet.  For  multiple 
program  funding,  use  totols  and  show  breakdown 
using  same  categories  as  item  IS. 

16.  Applicante  should  conteet  the  Stete  Single  Point 
of  Conteet  (SPOC)  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is 
suby*^  te  tlte  Sute  intergovemmenul  review 
process. 

17.  This  question  applies  to  the  applicant  organi- 
sation, not  the  person  who  signs  as  the 
authorised  representotive.  Catogories  of  debt 
include  delinquent  audit  disallowances,  loans 
and  taxes. 

IS.  To  be  signed  by  the  authorised  representotive  of 
tiie  applicant.  A  copy  of  the  governing  body's 
authorisation  fbr  you  to  sign  this  application  as 
official  representotive  must  be  on  file  in  the 
applicant's  ofllee.  (Certain  Federal  agencies  may 
require  that  this  authorisatien  be  Mbmitted  as 
part  of  the  applieation.) 
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INSTRUCTIONS  FOR  THE  SF^4A 


leral  lastnietloos 
This  fern  is  designsd  so  that  application  can  be  aaadc 
tar  fymds  from  ana  or  ntort  grant  programs.  In  pro- 
paring  the  budgot.  adhoro  to  any  existing  Federal 
pantor  agency  goidslines  whidi  proscribe  bow  and 
vbothor  bodgotod  amounts  should  bo  separately 
dMwB  tar  difforont  fbnetieos  or  activitioo  within  the 
prsfram.  For.aomo  programs,  grantor  agoados  may 
laqnirs  budgets  to  be  separately  shewn  by  ftactioa  or 
•ctiYity.  For  other  programs,  grantor  agencies  may 
nquira  a  breakdown  by  fimetiea  or  activity.  Soetioas 
AJI.C.  and  D  should  iadudo  budget  estimates  fbr  the 
whole  pmjoet  ezeopt  when  applying  for  assistance 
whidi  roquiras  Fodoral  authorisation  in  annual  or 
other  ftmding  period  incromente.  In  the  latter  case. 
Sections  A3.  C.  and  D  diould  provide  the  budget  for 
the  first  budget  period  (usually  a  year)  and  Section  E 
should  present  the  need  for  Federal  assistance  in  the 
sttbeequent  budget  periods.  All  applications  should 
contain  a  breakdown  by  the  object  class  categories 
shown  in  Lines  a-k  of  Section  B. 

Sectioa  A.  B<4dgot  Summanr 
Linos  lA,  Columns  (a)  and  (b) 

For  applications  pertaining  to  a  ainfU  Federal  grant 
program  (Federal  Domestic  Assistance  Catalog 
number)  and  mot  rtquiring  a  functional  or  activity 
breakdown,  enter  on  Line  1  under  Column  (a)  the 
catelog  program  title  and  the  catalog  number  in 
Column  (b). 

For  applications  perteining  to  a  aiHglt  program 
rtquirini  budget  amounts  by  multiple  functions  or 
activities,  enter  the  name  of  each  activity  or  function 
on  each  line  in  Column  (a),  and  enter  the  catalog  num- 
ber in  Column  (b).  For  applications  pertaining  to  mul- 
tiple programs  where  none  of  the  programs  require  a 
breakdown  by  function  or  activity,  enter  the  catelog 
program  title  en  each  line  in  Column  (a)  and  the 
respective  estalog  number  on  each  line  in  Column  (b). 

For  applications  pertaining  to  midtipU  programs 
wliere  one  or  more  programs  rtquirt  a  breakdown  by 
ftinctioa  or  activity,  prepare  a  separate  sheet  ibr  each 
program  requiring  the  breakdown.  Additional  sheete 
should  be  used  when  one  form  does  not  provide 
adequate  space  tar  all  breakdown  of  date  required. 
However,  when  more  than  one  sheet  b  used,  the  first 
page  should  provids  the  summary  totals  by  programa. 


Uses  1-4.  Columu  (e)  Ihrwaigft  ((.) 

For  nets  fltpp^iroiioiu,  leave  Cohiane  k)  aad  (d)  bla&k. 
For  each  line  entry  in  Columns  (a)  and  (b).  enter  in 
Columns  (e).  (f),  and  (g)  the  appropriate  amouste  of 
funds  needed  to  support  the  project  for  the  first 
fVanding  period  (usually  a  year). 


Unas  !•<  Columns  (e)  through  (g.)  (continuod) 

For  contuuiittt  grwu  program  a^pUcotioiu.  submit 
these  forms  before  the  end  of  each  ftinding  period  as 
requirodby  the  grantor  agency.  Enter  In  Columns  (c) 
•ad  tf)  the  estimated  amounte  of  funds  which  will 
remain  oaobligatad  at  the  end  of  the  grant  funding 
period  only  if  the  Federal  grantor  agency  instructions 
provide  for  this.  Otherwise,  leave  these  columns 
blank.  Enter  in  columns  (e)  and  (f)  the  amounte  of 
ftiads  needed  for  the  upcoming  period.  The  amount(s) 
in  Column  (g)  should  be  the  sum  of  amounU  in 
Columns  (e)  and  (f). 

For  aitppUmtKtal  granta  and  tkangaa  to  existing 
grante.  do  not  use  Columns  (c)  and  (d).f  Enter  in 
Column  (e)  the  amount  of  the  increase  or  decrease  of 
Federal  funds  and  enter  in  Column  QT)  the  amount  of 
the  increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted  amount 
(Federal  and  non-Federal)  which  includes  the  totel 
previous  authorised  budgeted  amounte  plus  or  minus, 
as  sppropriate,  the  apounte  shown  in  Columns  (e)  and 
(f).  The  amount(s)  in  Column  (g)  should  not  equal  the 
sum  of  amounte  in  Columns  (e)  and  (f). 

line  5  —  Show  the  totels  for  all  columns  used. 

Section  B  Budget  Categories 
In  the  column  headings  (1)  through  (4).  enter  the  titles 
of  the  same  programs,  functions,  and  activities  shown 
on  Lines  1-4.  Column  (a).  Section  A.  When  additional 
sheete  are  prepared  for  Section  A.  provide  similar 
column  headings  on  each  sheet  For  escb  program, 
lytnetion  or  activity,  fill  in  the  totel  requircmcnte  for 
ftiads  (both  Federal  and  non-Federal)  by  object  class 
categories. 

Unas  ia-i  — Show  the  totals  of  Lines  6a  to  eh  in  each 
column. 

Line  ij  -  Show  the  amount  of  indirect  cost 

Uaa  6k  -  Enter  the  total  of  amounte  en  Lines  6i  and 
6j.  For  all  applications  for  new  grants  and 
•ontinuation  grante  the  total  amount  in  column  (5). 
Una  6k,  should  be  the  same  as  the  total  amount  shown 
la  Section  A.  Column  (g).  Line  6.  For  eupplemcnul 
grante  and  changes  te  grante.  the  total  amount  of  the 
iacreaae  or  decrease  as  shown  in  Columns  (I  )-<4).  Line 
6k  should  be  the  same  as  the  sum  of  the  amounte  in 
I  A,  Cohunns  (e)  and  (f)  on  Line  5. 
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MSTHUCnONS  FOR  TMi  8^-4844  (!0onllni«<9 


Us*  7  -  Eater  Um  wtinstsd  tmmmi  9tiatom»,  V  aajr. 
tipKted  to  be  itMratod  froa  tbii  prciiMt.  D*  not  add 
or  rabtraet  this  wooBt  froa  tlw  fetal  pr<Mt  •aeoBt 
Show  aador  the  progrom  aarrativt  tUtoaoat  tko 
Mtaro  aad  oouTM  of  iaeoao.  Tht  ottiaatod  UBOoot  of 
prograa  inceao  aoy  bo  eeooldorod  bj  tho  Moral 
paator  agonqr  ia  dotoraiaiag  tko  total  I 
past 

■aetfoaCNoa-Fodoral- 


Uaaa  S-ll  -Bator  aaoaito  oTaoB^odoral 

that  win  bo  oflod  oa  tho  graat  If  la-kind  eeatributkao 

aro  iadudod,  provide  a  brief  ospUaatiea  oa  a  ooparato 


CalvaM  (a)-Eater  tho  prograa  titloo  idontkal 
to  Colaaa  (a).  SocUoa  A.  A  broakdowa  by 
ftaetiea  or  aetiritjr  io  aoC  aocoooary. 

Colaaa  (b)  -  Eater  tho  eootributioa  to  bo  aado 
by  tho  appUeaat 

Coluaa  (e)  -  Eater  tho  aaouat  of  tho  State's 
cash  and  in-kind  contribution  if  tho  applicant  Is 
aot  a  State  or  Sute  ofcney  AppUcanto  whkh  are 
a  State  or  State  ac«ncios  should  Iooto  this 
coluau)  blank. 

Colaaa  (d)  •>  Enter  tho  aaeunt  of  cash  and  in- 
kiad  contributions  to  bo  made  froa  all  other 
sources. 

Cohtau  (o)  •  Eater  tetab  of  Coluaas  (b).  (c).  and 
Id). 

liao  U  —  Enter  tho  total  for  each  of  Coluoins  (bHo). 
Tho  aaount  ia  Celuan  (o)  should  bo  equal  to  tho 
aoMuat  en  Liao  5.  Coluom  (f).  Soetioa  A. 

Soetioa  D.  Forecasted  Cash  Needs 

liao  IS  -  Eater  tho  aaouat  of  cash  needed  by  quarter 
froa  tho  grantor  afincy  during  tho  first  year. 


Uao  14  -  Bator  tho  aaouat  of  cash  froa  all  other 
I  aoodod  by  qoartor  during  tho  first  year. 


Lisa  If  -  Bator  tho  totals  of  aaouato  oa  Uaoo  13  and 
14. 

Boctloa  B.  Budget  BstlaMtat  af  Padoral  Paads 
Naadad  for  Balaaea  af  tha  Pr^iaet 


It  •  It  -  Batar  ia  Colaaa  (a)  tho  oaao  grant 
titlot  ahowB  ia  Colaaa  (a).  Section  A.  A 
broakdowa  by  ftactioa  or  actlTity  is  aot  aocossary.  For 
aaw  applkatioas  aad  coatiauatieB  graat  applications. 
aatar  ia  tho  proper  eoluaas  aoMuato  of  Federal  fimds 
whidi  will  bo  aoodod  to  coaploto  tho  prograa  or 
prqfoet  ovar  tho  sueeoodiag  ftndiag  periods  (usually  ia 
pears).  This  sectiea  aood  aot  bo  coaplotod  for  revisions 
(aaModaoats,  chaagoa,  or  auppleaieata)  to  fiinds  for 
tho  corroat  year  of  aiistiag  graata. 


If  aero  than  four  liaoa  are  aoodod  to  Ust  the  prograa 
tjtloa,  oubait additional  schoduloo  as  necessary. 

Lisa  St  -Enter  tho  total  for  each  of  the  Coluaas  (b>- 
(a).  When  additional  schedules  are  prepared  for  this 
Section,  annotate  accordingly  and  show  the  overall 
totals  oa  this  line. 


I F.  Other  Bodgei  lafbnaatloa 

Uaa  SI  -  Use  this  space  to  eiplaia  aaounta  for 
individual  direct  oli|ject<lass  coot  categories  that  aay 
appear  to  bo  out  of  the  ordinary  or  to  explain  the 
details  as  required  by  the  Federal  grantor  agency. 

Uaa  SS  -  Enter  tho  type  of  indirect  rato  (provisional, 
predeterainod,  final  or  fixed)  that  will  be  in  oflToct 
during  the  fiiading  period,  tho  oatiaatod  aaount  of 
the  base  to  which  the  rato  is  applitid.  aad  the  total 


Uaa  SS  -  Provide  aay  other  osplaaations  or  eoauBonte 


WHAit-U) 
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OMI  Aoorovtl  No.  OMI-0040 


ASSURANCES  ~  NON^ONSTRUCTION  PROGRAMS 


Certain  of  these  assuraacaa  may  not  bo  applicable  to  your  prqject  or  program.  If  you  have  questions 
please  coatact  tho  awarding  agency.  Further,  certain  Federal  awarding  agcndes  may  require  applicanu 
to  certify  to  additional  assurances.  If  such  is  the  case,  you  will  be  notified. 


i  fcs  the  duly  authoriied  representative  of  the  applicant  I  certify  that  the  applicant 


Rat  the  legal  authority  to  apply  for  Federal 
aaaistaaea,  aad  the  iastitutionkl,  nMnagerial  and 
financial  capability  Qncluding  fiinds  tuffidaat  to 
pay  the  aea-Federal  ahara  of  projact  cesto)  to 
aaaure  proper  planning,  managomeat  and  com- 
platioaorthe  pnQoctdeseribod  ia  thb  applicatioa. 

Wm  give  the  awarding  agency,  the  Comptroller 
Ganaral  of  the  United  States,  and  if  appropriate, 
the  State,  throa^  aay  authorised  represeatativc. 
•aeeats  to  aad  the  right  to  examiae  all  records, 
books,  papers,  or  doeumente  related  to  the  award; 
and  will  establish  a  proper  accounting  system  in 
accordance  with  generally  accepted  accounting 
standards  or  agency  directives. 

Will  establish  safeguards  to  prohibit  employees 
from  using  their  positions  for  a  purpose  that 
constitutes  or  prescnU  the  appearance  of  personal 
or  organisational  conflict  of  interest,  or  personal 
gain. 

Will  initiate  and  complete  the  work  within  the 
applicable  time  ttm*  after  receipt  of  approval  of 
the  awarding  agency. 

Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.SC.  Ii  472S-4763) 
relating  to  prescribed  standards  tor  merit  systems 
for  programs  funded  under  one  of  the  nineteen 
itatutet  or  regulations  specified  in  Appendix  A  of 
OPlTs  Standards  for  a  Merit  System  of  Porwmnel 
Administration  (5  C.F.R  900.  Subpart  F). .. 

Will  comply  with  all  Federal  statutes  relating  to 
Bondiserimination.  These  iadude  but  are  aot 
Umitad  to:  (a)  Title  VI  of  the  CirU  Righto  Act  of 
1964  (P.L.  88-S62)  which  prohibite  discrimination 
an  tha  basis  of  race,  eolor  or  national  origin;  (b) 
Titla  n  of  the  Education  Aaendmcnto  of  1972.  as 
•Btadad  (20  U.SC.  II 168M683.  and  1685-1686). 
which  prohibite  discrimination  oa  the  basis  of  sex; 
(e)  SactioB'504  of  the  RahabUitatioB  Act  of  1973.  as 
tmtadad  (29  U.&C.  I  794).  which  prohibite  dis- 
criffiinatioa  oa  the  basis  of  haadieapa;  (d)  the  Age 
Discrimination  Act  of  1975.  as  amended  (42 
U.S.CII  6101-6107).  which  prohibite  discrim- 
inatioa  on  the  basis  of  age; 


(a)  the  Drug  Abuse  Office  and  Treatment  Act  of 
1972  (P.L.  92-255).  as  amended,  relating  to 
Bondiserimination  on  the  basis  of  drug  abuse,  (f) 
the  Comprehensive  Alcohol  Abuse  and  Alcoholism 
Prevention.  Treatment  and  Rehabilitation  Act  of 
1970  (P.L.  91-616).  as  amended,  relating  to 
nondiscrimination  on  the  basis  oTsJcohoI  abuse  or 
alcoholism;  (g)  II 523  and  527  of  tbft  Public  Health 
Service  Act  of  1912  (42  US  C.  290  dd-3  and  290  ee- 
S).  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records;  (h)  Title 
Vm  of  the  Civil  Righte  Act  of  1968  (42  US  C  I 
3601  et  seq.),  as  amended,  relating  to  non- 
discrimination in  the  sale,  rental  or  financing  of 
housing;  (if  any  other  aondiscrimination 
provisions  in  the  specific  statute(s)  under  which 
application  for  Federal  assistance  is  being  made; 
and  (j)  the  requirements  of  any  other 
nondiscrimination  statuta(s)  whidt  may  apply  to 
the  application. 

7.  Will  comply,  or  has  already  complied,  with  the 
roquiremente  of  Titles  n  and  m  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (P.L.  91-646) 
which  provide  for  fair  and  equitable  treatment  of 
persons  displaced  or  whose  property  is  acquired  as 
a  result  of  Federal  or  federally  assisted  progrtms. 
These  roquiremente  apply  to  all  interesu  m  real 
property  acquired  for  prqjoct  purposes  regardless 
^Federal  participation  in  purchases. 

8.  Will  comply  with  the  provisions  of  the  Hatch  Act 
(5  U.S.C.  II 1501-1508  aad  7324-7328)  which  limit 
the  political  activities  of  employees  whose 
principal  employment  activities  are  funded  in 
whole  or  ia  part  with  Federal  funds. 

9.  Will  comply,  as  applicable,  with  the  provisions  of 
the  Davis-BaeoQ  Act  (40  U.S.C.  II  276a  to  276a- 
7).  the  Copelaad  Act  (40  U.SC.  I  276c  and  18 
use.  II 874).  and  the  Contract  Work  Hours  and 
Safety  Standards  Act  (40  U.SC.  II  327  333). 
regafding  labor  standards  for  federally  assisted 
eonstnietion  subagreemenu. 


tianda^  Pvns  t2t%     (44S) 
bv  OUS  Crcwiw  A-«02 


Autherixad  for  LoctI  Roproduction 
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U)  Will  eomply.  if  applicable,  with  flood  inauranct 
purehaaa  rtquirtmtnu  of  Stctioa  102(a)  of  tha 
Flood  DiMStar  Protection  Act  of  1973  (PL.  93-234)  . 
which  raquirtaradpitnte  in  a  apa^  flood  haaard 
area  to  participate  in  tha  program  andte  porchaaa 
flood  inauranea  if  tha  toUl  coat  of  insurable 
eonatnietion  and  acquisition  is  II  0.000  or  mora. 

11.  Will  comply  with  anvironmantal  standards  which 
may  ba  praacribad  purauant  to  tha  fbUowinf:  (a) 
iaatitution  of  anvironmental  quality  control 
measures  under  tha  National  Environmental 
Policy  Act  «r  1969  6*.L.  9M90)  and  EsacuUva 
Order  (EO)  11514;  (b)  Dotifleation  of  violating 
fan^iHf  pursuant  to  EO  1173S;  (c)  protection  of 
wetlands  pursuant  to  EO  11990;  (d)  evaluation  of 
flood  hasarda  in  floodplaina  in  accordance  with  EO 
11988;  (a)  assurance  of  project  eonaiatency  with 
ihe  approved  State  management  program 
developed  under  the  Coastal  Zona  Management 
Act  of  1972  (16  U.S  C  11  1451  et  aeq );  (f) 
conformity  of  Federal  actions  to  SUte  (Clear  Air) 
Implemenution  Plans  under  Section  176(c)  of  the 
Clear  Air  Act  of  1955,  as  amended  (42  USC.  I 
7401  et  seq);  (g)  protection  of  underground  sources 
of  drinking  water  under  the  Safe  Drinking  Water 
Act  sf  1974.  as  amended.  (P.L.  93-523);  and  (h) 
protection  of  endangered  species  under  the 
Endangered  Species  Act  of  1973.  as  amended,  (P.L. 
93-205). 

12.  Win  comply  with  the  Wild  and  Scenic  Rivers  Act 
of  1968  (16  U.S.C.  11  1271  et  seq.)  related  -to 
protecting  componente  or  potential  componcnte  of 
the  national  wild  and  scenic  rivers  system. 


!!6NATUKE  Of  AUTHOMZED  amfYINC  Of  fiOAL 


amXANT  OaGAfMZATlOM 


13.  Will  assist  the  awarding  agency  in  assuring 
camplianca  with  Section  106  of  the  National 
Historic  Preservation  Act  of  1966.  as  amended  (16 
U.8.C.  470).  EO  11593  (identincation  and 
protection  of  historic  .properties),  and  the 
Archaeological  and  Hiatoric  Preservation  Act  of 
1974  (16  use.  469a-l  et  aeq ). 

14.  Will  comply  with  P.L.  93-348  regarding  the 
protection  of  human  ai^ecta  involved  in  research, 
development,  and  related  activities  aupportcd  by 
this  award  of  assistance. 

15.  Will  comply  with  tha  Laboratory  Animal  Welfare 
Act  of  1966  (PX.  19444.  as  amended.  7  USC 
SlSl  at  aaq.)  partaining  to  the  care,  handling,  and 
treatmaat  of  warm  blooded  animals  held  for 
research,  teaching,  or  other  activitiaa  supported  by 
this  award  of  aaaistanca. 

16.  Will  comply  with  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  USC.  II  4801  at  seq )  which 
prohibits  the  use  of  lead  based  paint  in 
construction  or  rehabilitation  of  residence 
structures. 

17.  Will  eauae  to  be  performed  the  required  financial 
and  compliance  audite  in  accordance  with  the 
Single  Audit  Act  of  1984. 

18.  Will  comply  with  all  applicable  requiremente  of  all 
other  Federal  laws,  esacutiva  orders,  regulations 
and  policies  governing  this  program. 


TITll 


OAnsutMimD 


■F  42«a    14-SS)  iKk 
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USPONSIBUnrMAimSi;  AND  DRUC4imE  WORKPLACE  REQUIREMENTS 


rfwJdel»iev*ewil»lBitfttrtl3Ufarert&Mfc»taduSh^  ^-- .-rr- 


flCm^lWartAcatlom  tkall  bttrMd  at  a  matwyji 


sSwisrs!  ****  "^'^^~^^*°^i^**« 


VUMWtSNG 


A»iequimdbySactfow13SXTMa3leftfieUACbda.»d 
""'alMknctatt^farpweaMeMwlMteiDa 

rwinwa  ewv  SlODfiOO,  at  dmad  at  94 
LlflS  and  B.1I0L  the  applkaoi  i 


irawter 
ORPM 


to)  NofWwal  appropriatad  hrndt  have  ban  pdd  or  wID  be 

fcau^tog  or  ittBiipdi*  to  tan  uanee  a«  offi«i  oTanployw 
^  wragancy,  a  Itente  ofCpngraat,  an  efikw  or  enplmw 


efCbngrM.oranam{4oy«oraMcDUw8fG»upwLi  '~ 
«uwdk»wiAti»mal^ 

lRtooranvaDopaf«th«agricinent,andtht«i(t«iitoiV  * 

cpMtauadon,  Nfwwal  ancndncnt,  or  modifkation  itf  any 
ManlgFanlorcsopcritiwtagrMBMnt;  ' 

^'T!.*"'^!^^  ***" '«*«^  •PP«'prt«««  h»dt  have 
baan  p^  or  wffl  be  paid  to  any  pcnon  for  tafluandng  or 
■•*^         *"  **  — »  ^^^^  w  amployae  of  any  ^cncy.  a 
an  offioar  or  employee  of  Congratt.  or  an 
-.    .  V  of  Congratt  taconnaoionivtththii 

fWanI  grant  or  ODoeeBtiye  apeement.  the  undcntefiad  thaD 
aompleic  and  tubmft  Standard  Fonn  -  LLU -Ditdotuie  Rm 
*  Mpoft  Lobbying*  ta  aocardancc  «vith  Itt  inttnioioni; 

fc)  Hw  tmdaniniad  than  nquiic  that  the  lanciuuw  of  thii 
eirtificadon be tadudad  in  the awaid  documnttfdr all 

Mbawardt  at  aO  tian  (tadudii^  tubgrantt,  csntnctt  under 
vantt  and  coopwadvc  agraamantt.  and  aubcontrtctt)  and  that 
aD  tubfadpiamt  ritaO  caittfy  aid  diedote  acxoidingly. 


rs 


totafl 
Con 
ofa 


[2.  DEBA1MQ«JT,  SUSPENSION  AND  OniEX 
RESPONSniUTY  MATTERS 

At  nquM  by  EMcutive  Ordar  1S49,  DabwoMiit  nd 
,  and  ImpltBwMad  at  34  CFS  Ita  as,  fcr 
Wtidaanti  In  Dflmaiy  eoverad  ttantactfoM 
CFR  Ptet  S.  SKtlOM  8S.10S  Md  65.110 - 

A-lleapplkaBt  oartiflat  tfiat  hand  ht  pttedpala: 

-"• "  dartldapaitwtaori 

•)  Hewa  aM  wlthta  a  thrteyiar  period  pfaeadlM  dik 
oferliadacMDJudgB 
^^  ^  effraudoraoimtayeflwitata 

•  P^  Ma^teli;  or  kicaO  ttan^tkNi  or  OMM  midw 

g£|5"»«»iM«oo  of  ambaataowntthaft.  fcewy, 
itmwy.  liMfkation  cr  dattnictton  of  leeerd^  naang  hlte 


(OHaveaotwfehtaia 
appUcatkiahadcna« 
arkcaOtaminaiadl 


RWkOTika 


iordaiiuh;apd 


BwnpAcaal  it  unaUtleeirtMrloMyof  the 
■ylaaattoa  to  thit  applitatloa. 


8.  DRU&ntEEWOUCPLACE 
(GRANTEES  OTHER  THAN  INDIVIDUALS) 

of  1988,  and 
.forcrantaat,at 
andCAlO- 

A.  IWapoUcantotrtifiatthatkwIDarwfllcBnttaueto 
provide  a  dnig-fraa  workpiaoa  by: 


(jOPuNithing  a  itttam«t  notifying  amploya.  that  the 

unbwful  BMnufactur^  dittribubo^  diMo^in*  poMM^on.  or 
oatof  a  cowiolladtjAttanee  It  piohttJ^ 

worteiaa  and  nadfyli^  the  actioni  thtt  wfll  be  tekan  aninii 
amployaetforvUttianoftudipiohibition;  ^^ 

Q )  The  dangan  of  dim  abuta  ta  the  weriftace; 

O  Tlw  granlae't  poiky  of  Budntaining  a  dn«-««e  workplace; 

O)  Any  avaOabie  drug  eounadiM,  nhabOtetkHL  and 
anployaa  aarfatanot  prof^ina;  and 

dn«abutevlolatkMtocnaTii«\ndw»«ri7iae^ 


V 1^ — ' "  "~  '"'■  ^~^  ■■■■•  •>< J  ■■  Id  ba  anaaaad 

lef«ai»ofthegr««hertiraoBSelthe^^^ 
lequtradbypangraphtid;        ^^' 

lequiradby 


«D  NotiMagtht  employ*  ta  the 
parani*  (0  that,  at  a  ear  "- 
iwa^thaawployatwffl- 


tha 


O)  Abide  by  the  tanntaf  thai 

g-?fa^»'»ytoyy>wrt>i«gefytorhwconvtotonfara 
vMatea  of  aaimtaal  drug  Matuboonmlag  ta  tht  woitcplaoa 
aeltMrthanSvecakndtfaayiaftvaiKheonvktton;    ^^ 

W  NodMng  dtt  agancy,  in  witting,  within  10  calndar  dayt 
ahariBoiiving  Mtks  under  tubpamgraph  (dX2>  iron  an 
ampbyaa  or  otharwita  raedvii^  actual  MMka  of  audi 
mvlete^  Empioyen  of  eonvfciadanipkiyoatmuM  provide 
aottea,lndudingpoatdantitle.io:  Dirador,  Cnntt  and 
totndt  Servka.  US.  Depwtmant  of  EdiKBtion.  400 
Maiyland  Avano^  S.W.  (Roon  SlU  GSA  Rigioaa]  OfSoe 
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luDdb*  hfcx  3).  Waddi^^Div  DC  102Da-4SnjhdeM^ 
dudttht  id«niificMioa  BunibiKs)ef  MdidhMd  piM; 

of  WMlvtag  iMk»  und«  MtauMra^  CdX2).  «>k  MipKt  ID 
Miymptoy  who>>iocBiivfclid»  ^ 

mffSiSSiim  RahabOtotto  Aa  cl  tfWi  m  tmmdtd;  or 

C>lt«!uM«gtuch«npk>y»»iPjpMtki|»ii»«Uifciinrilyte« 

tfrarwuMasiatBnei  or  lohobOkatioii  piomn  approvod  for 

wrfpiifpotMbyoFidgolStoi^orkicrifeoMwWwwifarco- 

■M<oroilMrop|iiu)iiioito§n^; 

ta)  MoUm  a  food  teith  iflbft  to  eoiidinaiD  Mlniyn  •  dn 

f«iMrl9aoothrouchimpl0n«iBtkMfllpompap^ 

»L(cX(£kWiandar 


DRUG-FREE  WORKPLACE  ^^„  .  ,  ^ 
(GRANTEES  WHO  ARE  INDIVIDUALS) 

Aa  nqutaod  by  Ikt  Dn«^f«B  Workplaoa  Ad  of  l9Mk  and 
teipinMod  at  94  Clin>tet  B,  Sum  F.  far  mntoaa.  aa 
da£wd«  94  Cnt  Pait  C  SactieM  CiOS  and  bjftlO  - 


<l':.' 


A.  AaacondUonolliiaBantleMUythoilwanoiaipgK 
kiiha  ualawM  awnuiKtuiv,  dlitribuilof^  dtepansing,  poa- 
.aroaaef  aeontrollad  aubMneaineawlucdng  any 


adfu^ 


R  IfeBWffeMdora  criminal  drug  oHMenauWngfrocn  a 
vWatton  oecuRinc  d  urini  the  csnduci  of  any  mM  ac^vlty. 
I  wm  iHoit  tl»  oMvkskmJn  %»riiii«L«*hin  n^^ 
daya  ofSt  oonvidtan,  to:  Dtractar.  Ciwia  and  Cofi 


of  Edueaiioiw  400  Mafyland 


1 91H  GSA  Monai  Offlea  Building 
ik9lWaiM^pon.DC>aan4S7rNobi        - 


NoboaahaBtnduda 


R  ■n»«T»n>aamayinMrtto>thatPac«pfW>idadbriowdy 
riHb)  for  the  paffbrmanca  of  «rark  dona  ia  connatfion  wkh  iKt 


parfomanca 
ipadfic  grant: 

Phea  of  Parfonnann  (Suoai  addraw,  dry.  ODUfliy. 

code) 


Up 


Chadi^  if  tharc  ai«  tvorkplacai  on  fik  tlMt  an  not  idandfiad 


Aa  the  duly  authorixod  i«pT«Mnia»ivt  of  da  appBcmt.  I  haraby  omify  that  tt»  appbcam  wiD  comply  ^ 


4AME  OF  APPLICANT 


PR/ AWARD  NUMBER  AND/CR  PRQ)ECr  NAME 


>RINin>NAMEAND1TTLE0FAimiGR12EDREPRESENrA'nVE 


BCNATURE 


DATE 


ED  8W)013. 4/90  (Rcplacaa  ED  KMXm.  U/»;  ED  Rwm  OCSO0S^(REV.  n/m.  ED  SMOia  $/W;  •«>  H)  SMOll.  5/90.  which  are 
obtolctc) 
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Certification  Regarding  Debannent,  Suspension,  Ineligibility  and 
Voluntaiy  &cIiYsion  -  Lower  Her  Cjovered  Transactions 


JS5^S5*****^  !•  ^*9^^!^  fiF?5?5P^  2f  ¥«■*»"  npOatiem  fanplanaittnc  Executive  OixJer 


1.  By  ligning  and  nbnUtiag  dda  noooaaL  tka 
p^^Wlo«w  tlvMti^aBtli  povUiif^  ite 

ITha  oanification  ki  tida  daoae  b  a  Miarial 
Npnaniation  of  fact  iDOR  wkidiiBlianoa  was  ptaead 
whan thiatianiactiaawuaMarad into  Ifltlilkcr 
datvminod  that  the  pionaetiwB  lowar  ti«  paitictoant 
knowingly  itndaratf  an  erronaout  emificaliofwU 
addition  to  otharrwnodiaaavailabh  to  dwftdaml. 
OoMnunan^  taa  dcBartstant  or  anncy  artth  wUch 
iMHranaactionorlginatodBMypaiiiaavflaMa 
NOMdiaa,  toduding  MiapcnakMt  and/or  dabamaat 

9.Tlia  piDtpactiva  lower  tier  participant  ihaD  provide 
tftraarfiato  written  notice  to  die  pwaon  to  whiathia 
ptqpoeal  b  aubmittod  if  at  any  tanethe  goepatUve 
tower  tier  participant  kama  tKat  ib  oertScaBon  was 
anonaous  when  submitted  or  has  I" 
by  reason  of  changad  I 


%•  ineproepectfiwlBwi 
•gloH  BV  submiitlng  thb 
bichide  file  clause  tttled 


4.  The  torms  cowered  tiansecrioiL*  ^debarred,* 
lMBpendod,"lneUgibk-nowvtivco«md 
ttansection,  "partiapant.'  "taaraon,'  *Mnuy  covered 
bBnsaction,"principal,'>ropoaal*Md  Nohmtarily 
•Kludad,'  as  used  inthb  UaikeThave  the  meaninp 
eat  out  in  the  Dcftnitiona  and  CowerMe  sections  or 
nibs  imptemcming  Eaecutivt  Order  i2S49.  You  may 
t  the  penon  to  which  thb  proposal  b  BubmittBd 
istance  in  obtainini  a  copy  oitfaoee  rsBulations. 


iwayrriy 

t  Or  a  pnapaiHwe  participant  ia  a 

sd.  ineligible,  or  vohntaiily 
Achidad  from  the  cDwedtransactian,  unlaas  it 
kno«ifB  thai  the  oertificatianb  erroneous.  A 
partidoant  may  dadde  the  method  and  frequacy 
by  idifch  It  determines  the  eiigMltty  of  its 
prindpab.  Each  partictoant  may,  but  b  not 
aaquirad  to^  chacidtcNof^proautment  LbL 

8.  Nothing  contained  la  the  faregofatt  shaD  be 
eomtrued  to  require  eetabibhment  or  a  system  of 
locords  in  Older  to  render  in  good  faith  the 
esitificBtionraquiradbythbSuea.  Iteknowladge 
and  information  of  a  partictoaM  b  not  rsquirad  to 
•need  that  which  b  normally  possessed  Dy  a 
pedant  parson  in  the  ordinary  comae  of  business 


Idt  assistance  in  obtaining  a  copy  I 


S.  Iltt  pronactive  lower  tier  paitidpani  a«as  by 
aabmitfii^  (hb  proposal  thai,  should  the  propoeed 
eovered  truisacbon  be  entered  into.  It  Shan  itot 
knowingly  enter  into  any  lower  tier  covarad 
ttansactKMt  with  a  person  «irho  b  debarred, 
auspcndad,  dodarad  ineligibte.  or  voluntaiihr 
adudad  from  partidpation  ta  thb  cowared 
tnnsactioiL  unless  sulhoritad  by  the  doattment  or 
r  with  which  thb  transaedoo  origfitatod. 


9.  Eicept  for  trsnaadionsaudiorixad  under 
paragr^h  5  of  these  initructians,  if  a  partidpant  in 
i  eovatad  transaction  knoidMlyomBn  Into  a  bwrcr 
bar  coved  transaction  with  ipawn  who  b 
suspended,  debanad,  toeUgM^voloittrily 
■eluded  from  partidpation  to  thb  transaction,  in 
addition  to  odwrrvtedbsevaibble  to  the  ftdcral 
Covenunein,  the  department  or  agency  wbh  which 
thb  tranaaction  oiiglnaied  may  puwie  availabk 
SBBMdiei^lndudingsu^cnsioo  and/or  debamcnL 


0)  11ie£fo»ecth«lotm 

Vohinbrily  nchidcd  iram  putidptlkm  in  this  truinctlon  by  wy  IWe^ 

Q>  Whm  the  pnmcth«  lower  liffptflidpmt  is  unaUe  to  certify  ID  a^ 

CBlilkation.  wch  pnipcdive  ptftidpem  ahaU  attach  an  cifluiatioii  to  this  popoML 


^AMEOFAPPUCANT 


PR/AWARD  NUMBER  AND/OR  PROfECTNAME 


lONTED  N AME  AND  ITTIE  OF  AimCRIZED  REFRESENTA11VE 


aCNAIURE 


DA1E 
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DISaOSUiUE  OF  LOBBYING  ACTIVmES 

ilori 


krOMS 


Calr^lkUf^lkhm%idMo••kMMt0Mk^p»Mwm<t%^l^VSJC.\ii2 


t.    TypcalMtral 
|-jj.««rKt 


t-  coopcfitivc  t|fMnicnt 
d-ban 
t.  loan 
f.  iMn 


luarantcc 

wmmncc 


4.    *imttmiAHnmttMfMftK%titltr 
O   frimc  O 


Tkr. 


«.    rtdcf  al  0«rattiMM/Af«Kr 


-'»'■  • 


□  a.  Wiiil«M 
b.  iMtarial  chanf  t 

ffat  MlwM  CtM^t  Only; 
year  __^_„  quarter 
rfattoflattftpoit 


t.    ■lM0MiMfalllyhiN«.4llS«U«raf4M. 
mdHtnmti 


NAHIV 


OmraMiowal  IHOfct  Wbtomm: 


7.    feteal  fMiram 


CFDA  Number.  If  applicabi*: 


I.    Fa^al  Action  Ni—bcr.  If  ftnotvn: 


t.    Award 
t 


■  ■nOMffK 


It.  a.  Name  and  AddtcM  o(  Lobbtrfatg  Entity 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Imton  Affair* 

Proposed  Rnding  Against  Federal 
Acknowledgment  of  the  Ramapough 
Mountain  Indians,  Inc. 

AGENCY:  Bureau  of  Indian  Affiairs, 

Interior. 

ACTION:  Notice  of  proposed  finding. 


SUMMARY:  Pursuant  to  25  CFR  83.9(f), 
notice  is  hereby  given  that  the  Assistant 
Secretary  proposes  to  decline  to 
acknowledge  that  the  Ramapough 
Mountain  Indians,  Inc.  (RMI),  c/o  Mr. 
Ronald  VanDunk,  200  Route  17  So., 
Mahwah.  New  Jersey  07430-0478.  exists 
as  an  Indian  tribe  within  the  meaning  of 
Federal  law.  This  notice  is  based  on  a 
determination  that  the  RMI  does  not 
meet  four  of  the  seven  mandatory 
criteria  set  forth  in  25  CFR  83.7. 
Therefore,  the  Ramapough  Mountain 
Indians,  Inc.  do  not  meet  the 
requirements  necessary  for  a 
govemment-to-govemment  relationship 
with  the  United  States. 
DATES:  As  provided  by  25  CFR  83.9(g). 
any  individual  or  organization  wishing 
to  challenge  the  proposed  finding  may 
submit  factual  or  legal  arguments  and 
evidence  to  rebut  the  evidence  relied 
upon.  This  material  must  be  submitted 
within  120  calendar  days  from  the  date 
of  pubUcation  of  this  notice. 
FOR  FURTHB)  INFORMATION  CONTACT: 
Holly  Reckord,  Chief,  Branch  of 
Acknowledgment  and  Research,  (202) 
208-3592. 

SUPPLEMENTARY  MFORMATION:  This 
notice  is  published  in  the  exercise  of 
authority  delegated  by  the  Secretary  of 
the  Interior  to  the  Assistant  Secretary — 
Indian  Affa  rs  by  209  DM  8. 

The  Ramapough  Mountain  Indian 
(RMI)  petitioning  ^roop  is  derived  from 
families  that  formed  pmt  of  non-Indian 
society  in  the  17th,  18th  and  early  19th 
centuries.  These  families  lived  in 
separate  locations,  had  few 
demonstrable  ties  to  one  another,  and 
had  no  firm  identification  as  American 
Indian.  They  did  not  coalesce  and 
become  a  distinct  social  group  until 
approximately  the  1850*8.  While 
identified  as  a  distinct  group  after  that 
point  by  scholars,  journalists  and  others 
the  group  was  not  identified  as  an 
Indian  group.  It  was  identified  as  a 
group  of  mixed  racial  ancestry.  After 
about  1890,  these  identifications 
specifically  included  the  attribution  of 
partial  Indian  ancestry.  There  is  no 
record  that  the  RMI,  as  a  group  or  as 
individuals,  petitioned  the  Federal 
government  for  services  or  redress  of 
grievances  as  an  Indian  community,  or 


had  any  coatact  %rith  the  Federal 
government  as  Indians.  There  is  no 
record  that  they  maintained  idetiaBS 
with  Indian  tribes  in  the  region.  The 
-RMI  group  was  not  identified  es  an 
bidian  group  until  it  was  recognized  by 
the  State  of  New  Jersey. 

No  evidence  was  found  which  links 
the  RMI  group  to  any  of  the  variom 
historical  Indian  tribes  to  which  their 
origins  have  been  ascribed  fiom  time  to 
time  by  various  sources.  No  evidence 
was  found  to  link  them  to  the  Munsee 
tribes,  the  origin  claimed  in  their 
petition.  No  evidence  was  found  thiA 
the  Munsee-related  bands  of  New  Jersey 
moved  into  and  remained  in  the 
Ramapo  Mountains  after  the  1758 
Treaty  of  Easton.  After  this  treaty  the 
Munsee  tribes  removed  to  Pennsylvania 
Similarly  there  is  no  evidence  that  the 
RMI  are  derived  from  other  Indiai 
groups  that  remained  elsewhere  in  New 
Jersey  after  1758. 

The  Ramapough  did  not  exist  as  a 
distinct  social  community  until 
approximately  the  1850'8.  The  ancestral 
fiunilies  were  living  in  Orange  Caux^y, 
New  YoA.  and  neighboring  Bergen 
Coxmty,  New  Jersey,  in  the  18th  century. 
They  were  not  hving  in  a  distinct 
settlement  or  even  in  the  vidnity  of 
each  other  in  the  late  1770's.  faasteed. 
individual  families  were  part  of 
different  communities,  associated  with 
Afro-Dutch  as  well  as  White  famiUes. 
Individual  famiUes  moved  into  the 
general  Mahwah  area  after  1770.  They 
did  not  come  as  a  group,  and  did  not 
come  from  distinct  communities,  Indian 
or  otherwise. 

There  was  increasing  intermarriage 
after  1800  between  the  families  that 
became  the  RMI  group,  and  by  the 
1850's  a  distinct  settlement  was  formed. 
AJIer  that  time,  until  the  present, 
outside  observers  have  reported  the 
existence  of  a  distinct  social 
community.  By  the  1870*8,  the  RMI  had 
moved  from  the  original  settlmnent  to 
eventually  form  three  settlements  In  the 
Ramapo  Mountains,  which  continue 
until  today.  Two  of  these  were 
exclusively  occupied  by  RMI  families 
from  the  1870*s  and  the  third. 
Ringwood,  was  exclusively  RMI  after 
the  1920's.  These  settlements  continue 
to  exist  until  the  present  day.  There 
continues  to  be  a  high,  thou^ 
decreasing,  degree  of  in-marrii^ 
between  members  of  the  gronp.  There  is 
no  evidence  that  there  have  been 
significant  cultural  differences  between 
the  RMI  and  other  populations  in  ti»e 
area  in  the  past  or  at  present 

While  forming  a  distinct  community 
after  1850,  the  RMI  commuinty  was  not 
distinguished  as  Indian,  but  as  a  distinct 
racial  group  with  a  unique  identity. 


After  the  1890's,  these  identifications 
Included  the  attribution  of  partial 
Indian  ancestry.  The  community  was 
not  viewed  as  American  Indian  until  the 
RMI  was  recognized  by  the  States  of 
New  Iersey#and  New  York  in  1980. 
Since  the  RMI  did  not  exist  as  a 
community  until  the  1850*8,  they  are 
not  a  political  community  which  is 
derived  ftx)m  a  tribe  existing  at  first 
sustained  contact  with  Europeans  until 
the  present,  and  have  not  existed  as  a 
distinct  political  community  derived 
from  sudi  a  tribe  since  first  settlement 
by  Europeans  in  the  area. 

Although  there  is  substantial  evidence 
that  the  RMI  were  a  highly  distinct  and 
socially  cohesive  community  after  the 
1850's,  there  was  little  significant 
available  evidence  to  directly  establish 
the  existence  of  leaders  exercising 
political  influence  between  the  1850*8 
and  the  1940*8.  The  evidence  that  was 
offered  concerning  potential  leaders  did 
not  demonstrate  political  influence,  and 
evidence  for  this  was  not  developed  in 
the  course  of  research  to  evaluate  the 
petition.  For  the  period  between  1940 
and  1978,  no  single  leader  with 
authority  over  all  three  communities  has 
been  identified.  However,  there  is  some 
evidence  for  this  time  period  concerning 
political  leaders  who  only  exercised 
influence  in  the  town  in  which  they 

resided. 

The  RMI  established  an  organization 
representing  the  entire  RMI  group  only 
in  1978.  The  available  evidence  does 
not  establish  whether  it  has  exercised 
significant  political  influence  over  the 
membership  since  that  time. 

The  RMI  petitioner  submitted  copies 
of  its  current  governing  documents, 
beginning  with  1979  bylaws,  as 
amended  in  1990  and  further  revised  in 
1992.  The  bylaws,  as  amended,  state  the 
membership  criteria  and  procedures  for 
enrollment  of  members. 

No  evidence  was  foimd  to 
substantially  demonstrate  Indian 
ancestry  for  the  RMI  membership  which 
was  derived  from  a  historic  tribe.  It  also 
could  not  be  established  that  there  is 
any  Indian  ancestry  from  isolated  Indian 
individuals,  and  there  is  virtually  no 
documentaty  evidence  fit)m  historical 
records  for  such  ancestry.  However,  the 
evidence  did  not  entirely  rule  out  the 
possibility  that  an  Indian  individual  or 
individuals  were  among  RMI  ancestors. 

Ninety-eight  percent  of  the  present 
membership  can  trace  descent  from  at 
lesst  two  of  the  four  major  famiUes 
associated  with  the  RMI,  who  can  be 
traced  back  to  the  late  1700*8  or  early 
1800's.  The  rest  of  the  membership  can 
be  expected  to  trace  ancestry  to  at  least 
one  of  the  four  families.  A  thorough 
review  of  the  ancestry  of  all  four 
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families  did  not  provide  acceptable 
evidence  that  adequately  proves  Indian 
ancestry  nor  specific  tribal 
identification  for  any  of  the  four 
fanjilies. 

No  evidence  was  found  that  any  of  the 
members  of  the  RMI  are  members  of  any 
Federally  recognized  tribe. 

There  is  no  evidence  that  the 
Ramapough  Mountain  Indians,  Inc.,  or 
its  members,  have  ever  been  the  subject 
of  any  Congressional  legislation  which 
has  expressly  forbidden  or  terminated 
the  Federal  relationship. 

Based  on  this  preliminary  factual 
determination,  we  conclude  that  the 
RMjI  does  not  meet  criteria  a.  b,  c  and 


e  in  25  CFR  83.7.  Since  the  RMI  do  not 
meet  all  of  the  seven  mandatory  criteria, 
we  conclude  that  the  RMI  should  not  be 
granted  Federal  acknowledgment  imder 
25  CFR  part  83. 

As  provided  by  25  CFR  83.9(f).  a 
report  summarizing  the  evidence  for  the 
proposed  decision  will  be  provided  to 
the  petitioner  and  other  interested 
parties,  and  is  available  to  other  parties 
upon  written  request.  Comments  on  the 
proposed  finding  and/or  requests  for  a 
copy  of  the  report  of  evidence  should  be 
addressed  to  the  Office  of  the  Assistant 
Secretary — Indian  Affairs.  Bureau  of 
Indian  Affairs.  1849  C  Street  NW., 


Washington.  DC  20240.  Attention: 
Branch  of  Acknowledgment  and 
Research.  MaifStop  2611-MIB. 

After  consideration  of  t^e  written 
arguments  and  evidence  rebutting  the 
proposed  finding  and  within  60  days 
after  the  expiration  of  the  120-day 
response  period  described  above,  the 
Assistant  Secretary— Indian  Affairs  will 
publish  the  final  determination  of  the 
petitioner*s  status  in  the  Federal 
Register  as  provided  in  25  CFR  83.9(h). 
Ada  E.  Deer, 

Assistant  Secretary,  Indian  Affairs. 
[PR  Doc.  93-29917  Filed  12-3-93;  11:43  am] 
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Proclamation  6634  of  December  6,  1993 
International  Year  of  the  Family,  1994 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

Families  are  fundamental  to  the  lifeblood  and  strength  of  our  world.  They 
are  the  nurturers,  caregivers,  role  models,  teachers,  counselors,  and  those 
who  instill  our  values.  Generation  upon  generation  have  first  experienced 
love  through  family  bonds.  We  all  must  work  toward  the  goal  of  preserving 
these  ties,  society's  most  valuable  resource.  In  recognition  of  the  vital  links 
that  connect  us,  the  United  States  joins  with  other  members  of  the  United 
Nations  in  proclaiming  1994  as  the  International  Year  of  the  Family. 

By  honoring  families,  we  are  acknowledging  the  crucial  role  that  they  play 
in  developing  the  character  of  our  Collective  communities — on  the  local, 
national,  and  global  levels.  The  fabric  of  the  United  States  and  the  world 
is  woven  together  from  many  diverse  ethnic  and  cultural  family  threads. 
Each  family's  unique  traditions  and  teachings  blend  together  to  build  the 
very  foundation  upon  which  we,  as  an  international  family,  have  grown 
and  will  continue  to  grow. 

The  family  is  the  central  core  from  which  we  prepare  our  children  to 
assume  the  positions  of  leadership  that  will  take  us  into  the  next  century. 
By  proclaiming  1994  as  the  International  Year  of  the  Family,  we  rededicate 
ourselves  to  today's  families  and  tomorrow's  leaders.  As  the  changing  world 
presents  new  and  different  challenges  to  both  nations  and  individuals,  the 
family's  role  must  always  be  to  ensure  unconditional  love  and  acceptance. 
We  must  sustain  and  support  our  families  so  that  they  can  continue  to 
survive  and  prosper. 

The  International  Year  of  the  Family  seeks  to  raise  awareness  of  family 
issues  by  addressing  and  reinforcing  national  family  policies  and  programs. 
Additionally,  the  International  Year  of  the  Family  strives  to  improve  public 
and  private  partnerships  related  to  family  issues. 

The  United  Nations,  in  designating  1994  as  the  International  Year  of  the 
Family,  emphasized  that  "families,  as  basic  units  of  social  life,  are  major 
agents  of  sustainable  development  at  all  levels  of  society  and  that  their 
contribution  to  that  process  is  crucial  for  its  success." 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  1994  as  the  International 
Year  of  the  Family  in  the  United  States.  I  call  on  all  Americans  to  observe 
this  year  with  appropriate  programs  and  activities. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  sixth  day  of 
December,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-three,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  eighteenth. 


«?»'.  • 
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This  section  of  the  FEDERAL  REGISTER  ' 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  nrx}st  of  which 
are  toyed  to  and  codified  In  the  Code  of 
Federal  Regulations,  which  is  published  urutor 
50  tiHes  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Docunients.  Prices  of 
new  bocks  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  54 
[No.  LS-93-006] 
RIN  0581-AB07 

Changes  in  Fees  for  Federal  Meat 
Grading  and  Certification  Services 

AGENCY:  Agrioiltiual  Marketing  Service, 

USDA. 

ACTION:  Interim  Final  rule. 

SUINMARY:  The  Agricultural  Marketing 
Service  (AMS)  is  revising  the  hourly  fee 
rates  for  voluntary  Federal  meat  grading 
and  acceptance  services.  The  hourly 
fees  will  be  adjusted  to  incorporate  new 
program  costs  and  ensure  that  the 
Federal  meat  grading  program  is 
operated  on  a  financially  self-supporting 
basis  as  required  by  law.  The  new 
program  costs  are  the  result  of  a 
congressional  budget  action  which 
requires  the  Agency  to  recover  the  costs 
of  livestock  and  meat  standardization 
activities.  The  change  in  fees  is  being 
implemented  on  an  interim  basis 
because  of  the  Agency's  immediate  need 
to  increase  these  rates  to  cover  increased 
costs  of  providing  service. 
DATES:  Interim  rule  effective  December 
1, 1993.  Comments  must  be  received  on 
or  before  February  7, 1994. 
ADDRESSES:  Comments  must  be 
submitted  in  duplicate,  signed,  include 
the  address  of  the  sender,  and  should 
reference  the  date  and  page  number  of 
this  issue  of  the  Federal  Register. 
Commentors  are  encouraged  to  include 
definitive  information  which  explains 
and  supports  the  commentors'  views. 
Written  comments  may  be  mailed  to 
Larry  R.  Meadows,  Chief,  Meat  Grading 
and  Certification  Branch,  Livestock  and 
Seed  Division,  AMS.  USDA,  rm.  2636- 
S.  P.O.  Box  96456,  Washington,  DC 
20090-6456. 


Comments  will  be  available  for  public 
inspection  during  regular  business 
hours  in  rm.  2628-S;  14th  k 
Independence  Avenue,  SW; 
Washington.  DC. 

FOR  FliRTNER  INFORMATION  CONTACT: 

Larry  R.  Meadows,  Chief,  Meat  Grading 
and  Certification  Branch,  202/720-1246. 
SUPPLEMENTARY  INFORMATION: 

Executive  Oder  12778 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778, 
Civil  Jiistice  Reform.  This  interim  final 
rule  is  not  intended  to  have  preemptive 
effect  with  respect  to  any  State  or  local 
laws,  regulations,  or  policies  that  do  not 
conflict  with  this  interim  final  rule.  This 
interim  final  rule  is  not  intended  to 
have  retroactive  effect.  There  are  no 
administrative  procedures  which  must  * 
be  exhausted  prior  to  any  judicial 
challenge  to  this  interim  final  rule  or  the 
application  of  its  provisions. 

Regulatory  Impact  Analysis 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 


Effect  on  Small  Entities 

This  interim  final  rule  was  reviewed 
under  the  Regulatory  Flexibility  Act 
(RFA)  (Pub.  L  96-354,  5  U.S.C  601  et 
seq.).  The  changes  to  the  hourly  fees  are 
necessary  to  recover  directly  related 
costs  of  livestock  and  meat 
standardization  activities.  The  per-hour 
increase  translates  to  a  $.000031 
increase  in  the  per-pound  imit  cost  of 
meat  grading  and  certification  services. 
However,  the  unit  cost  fot  providing 
meat  grading  and  certification  services 
to  all  applicants — including  the  cost  to 
fund  directly  related  livestock  and  meat 
standardization  activities — has  been 
reduced  by  cost-reduction  actions  in 
both  the  program  and  the  meat  industry 
to  approximately  $.0009  per  pound. 
Accordingly,  the  Administrator  of  AMS 
has  determined  that  this  interim  final 
rule  will  not  have  a  significant 
econranic  impact  oh  a  substantial 
number  of  small  entities  as  defined  by 
the  RFA. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  do  not  apply  to  this 
rulemaking  as  it  does  not  require  the 
collection  of  any  information  or  data. 


Background 

The  Secretary  of  Agriculture  is 
authorized  under  the  Agricultural 
Marketing  Act  (AMA)  of  1946,  as 
amended,  7  U.S.C.  1621  et  seq.,  to 
provide  voluntary  Federal  meat  grading 
and  acceptance  services  to  facilitate  the 
orderly  marketing  of  meat  and  meat 
products  and  to  raable  consumers  to 
obtain  the  quaHty  of  meat  they  desire. 
The  AMA  also  provides  for  the 
collection  of  fees  fipm  users  of  Federal 
meat  grading  and  acqpptance  services, 
which  is  approximately  equal  to  the 
costs  of  providing  these  services. 
Program  operating  costs  for  fiscal  year 
(FY)  1993  and  previous  years  have 
included  graders'  salaries,  fringe 
benefits,  supervision,  travel,  training, 
and  administrative  costs.  When  the 
program  incurs  increases  in  operating 
costs  which  are  beyond  its  control,  such 
cost  increases  must  be  recovered 
through  increases  in  the  fee  rate  charged 
to  users  of  meat  grading  and  acceptance 
services  so  that  me  program  can  remain 
financially  self-supporting. 

The  recent  appropriations  bill  HR 
2493,  requires  collection  of  fees  for 
standardization  activities  for  FY  1994 
and  subsequent  years  as  established  by 
regulation  pursuant  to  law  (31  U.S.C. 
9701).  Standardization  programs  and 
activities  include,  but  are  not  limited  to, 
the  development,  maintenance,  and 
demonstration  of  the  official  U.S. 
standards  for  carcass  grades,  live  animal 
grades,  and  wool  and  mohair  grades  and 
specifications  for  livestock,  meat,  and 
meat  products.  The  congressional  action 
places  the  obligation  of  funding 
standardization  programs  and  activities 
on  those  individuals  or  groups  that 
benefit  fi-om  such  programs  or  activities. 
For  the  livestock  and  meat  industry, 
those  portions  of  the  total  costs  for 
standardization  activities  which  support 
the  meat  grading  and  acceptance 
services  or  otherwise  provide  a  service 
to  the  meatpackers  and  processors 
would  be  recovered  through  increases  in 
fees  charged  to  users  of  meat  grading 
and  acceptance  services.  Prior  to  FY 
1994.  the  total  cost  to  operate  the 
livestock  and  meat  standardization 
program  was  funded  entirely  by 
congressionally-appropriated  funds. 
However,  as  a  result  of  the  new 
congressional  mandate,  all  funds 
appropriated  for  standardization 
programs  and  activities  must  be 
reimbursed  to  the  U.S.  Treasury 
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beginnJtig  with  FY  1994  and  for  each  FY 
thereafter.  Based  upon  an  analysis  of 
standardization  programs,  activities, 
and  related  stiffing  levels,  the  Agency 
has  determined  that  for  1994  the 
projected  costs  to  operate  the  livestock   , 
and  meat  standardization  program  is 
$885,000.  of  which  $610,500  are 
attributable  to  the  meatpacking  and 
processing  industries.  Accordingly,  this 
amount  must  be  recovered  through  the 
fees  charged  to  users  of  meat  grading 
and  acceptance  services.  The  remaining 
portions  of  the  standardization  costs  not 
attributable  to  the  meat  grading  and 
acceptance  services  or  otherwise  not 
identifiable  as  providing  a  service  to  the 
meatpacking  and  processing  Industry 
(i.e..  wool  and  monair  standards,  a 
portion  of  the  live  standards)  will  be  (1) 
reimbursed  by  direct  transfers  of  funds 
from  those  programs  whose  services  are 
supported  or  dependent  on  those 
standards;  or  (2)  terminated  if  the  cost.s 
incurred  cannot  be  recovered.  The 
amount  to  be  reimbursed  through  the 
meat  grading  and  acceptance  user  fees 
includes  (1)  the  costs  for  the 
development  and  maintenance  of 
carcass  standards;  (2)  a  portion  of  the 
costs  for  live  animal  standards;  (3)  a 
portion  of  the  costs  for  the  development 
and  maintenance  of  specifications;  and 
(4)  related  administrative  and 
management  overhead  costs. 

The  Agency  recognizes  the  impact  of 
any  user-fee  increase  on  the  meat 
industry.  This  increase  in  the  user  fees 
implemented  by  this  interim  rule  is  due 
to  the  congressional  budget  action  that 
requires  the  Agency  to  recover  the  costs 
of  Funding  standardization  programs 
and  activities.  Accordingly,  the  Agency 
has  taken  action  to  minimize  the 
amount  of  the  increase  in  the  hourly  fee 
rate  necessary  to  recover  the  costs  for 
standardization  programs  and  activities 
which  support  the  meat  grading, 
acceptance,  or  related  services  provided 
to  the  meatpacking  and  processing 
industry.  These  actions  include 
projected  cost  reductions  in  the  review 
and  evaluation  functions  and  in 
employee  training  and  development 
related  to  conduct  of  the  meat  grading 
and  acceptance  services.  Additionally, 
the  Agency  will  continue  to  review 
standardization  programs  and  activities 
which  support  the  meat  grading, 
acceptance,  or  related  services  provided 
to  the  meatpacking  and  processing 
industry  to  effect  further  cost  reductions 
wherever  possible. 

In  view  of  the  foregoing 
considerations,  the  Agency  will  increase 
the  bise  hourly  rote  for  commitment 
applicants  for  voluntary  Federal  meat 
grading  and  acceptance  services  from 
$35.20  to  $38.60.  A  commitment 


applicant  is  a  user  of  the  service  who 
agrees,  by  commitment  or  agreement 
memorandum,  to  the  use  of  meat 
grading  and  acceptance  services  for  8 
consecutive  hours  per  day,  Monday 
through  Friday,  between  the  hours  of  6 
a.m.  and  6  p.m..  excluding  legal 
holidays.  The  base  hourly  rate  for 
noncommitment  applicants  for 
voluntary  Federal  meat  grading  and 
acceptance  services  will  increase  from 
$37.60  to  $39.00,  and  will  be  charged  to 
applicants  who  utihze  the  service  for  8 
hours  or  less  per  day.  Monday  through 
Friday,  between  the  hours  of  6  a.m.  and 
6  p.m..  excluding  legal  holidays.  The 
premium  hourly  rate  for  all  applicants 
will  be  increased  from  $43.20  to  $44.60. 
and  will  be  charged  to  users  of  the 
service  for  tiie  hours  worked  in  excess 
of  8  hours  per  day  between  the  hours  of 
6  a.m.  and  6  p.m.,  and  for  hours  worked 
from  6  p.m.  to  6  a.m..  Monday  through 
Friday,  and,  for  any  time  worked  on 
Saturday  and  Sunday,  except  on  legal 
hoUdays.  The  holiday  rate  for  all 
applicants  will  be  increased  from  $70.40 
to  $73.20,  and  will  be  charged  to  users 
of  the  service  for  all  hours  worked  on 
legal  holidays. 

This  change  is  being  made  on  an 
interim  basis  since  the  congressional- 
budget  action  requires  the  Agency  to 
recover  the  costs  of  livestock  and  meat 
standardization  activities  effective  on 
and  after  October  4, 1993.  Pursuant  to 
5  U.S.C.  553,  it  is  hereby  found  that 
prior  notice  and  other  public  procedure 
with  respect  to  this  interim  final  rule  are 
impracticable  and  contrary  to  the  public 
interest  and  good  cause  is  found  for 
making  this  interim  rule  effective  upon 
signature.  A  final  rule  will  be 
promulgated  after  evaluation  of 
comments  received  in. response  to  this 
notice. 


3.  Section  54.27(b),  the  second 
sentence  is  amended  by  revising 
••$35.20-  to  read  "$36.60",  "$43.20"  tq 
read  "$44.60",  and  "$70.40"  to  read 
"$73.20". 

Dated:  December  1. 1993 
Lon  Haiattrfyi, 
Administrator. 
(FR  Doc.  93-30051  Filed  12-8-93  845 am] 
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7  CFR  Part  1220 
[No.  LS-93-0051 
RIN  0581-AA94 

Soybean  Promotion  and  Research; 
Rules  and  Regulations 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

action:  Final  rule. 


List  of  SubjecU  in  7  CFR  Part  54 

Food  grades  and  standards.  Food 
labeling.  Meat  and  meat  products. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  54  is  amended  as 
follows: 

PART  54— MEATS,  PREPARED 
MEATS,  AND  MEAT  PRODUCTS 
(GRADING.  CERTIFICATION,  AND 
STANDARDS) 

1.  The  authority  citation  for  part  54  is 
revised  to  read  as  follows: 

Authority:  7  U.S.C  1622  and  1624. 

fS4^7    [Amended] 

2.  Section  54.27(a),  the  third  sentence 
is  amended  by  revising  "$37.60"  to  read 
"$39.00",  "$43.20"  to  read  "$44.60", 
and  "$70.40"  to  read  "$73.20". 


summary:  This  final  rule  adopts  without 
change  the  interim  final  rule  amending 
the  rules  and  regulations  which 
implemented  the  Soybean  Promotion 
and  Research  Order  (Order)  The  Order 
established  a  national  industry-funded 
soybean  promotion  and  research 
program. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  January  10, 1994. 
ADDRESSES:  Ralph  L.  Tapp.  Chief; 
Marketing  Programs  Branch;  Livestock 
and  Seed  Division;  Agricultural 
Marketing  Service  (AMS),  USDA.  room 
2624-S;  P.O.  Box  96456;  Washington, 
D.C.  20090-6456. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  L.  Tapp,  Chief,  Marketing 
Programs  Branch  202/720-1115. 
SUPPLEMENTARY  INFORMATION:  Prior 
documents: 

Final  Rule — Soybean  Promotion  and 
Research;  Rules  and  Regulations 
published  July  2.  1992  (57  FR  29436). 

Interim  Final  Rule— Soybean 
Promotion  and  Research;  Rules  and 
Regulations  published  July  30. 1993  (58 
FR  40730). 

Regulatory  Impact 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  It  is  not  intended  to  have  a 
retroactive  effect. 

The  Soybean  Promotion,  Research, 
and  Consumer  Information  Act  (Act) 
provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
§  1971  of  the  Act,  a  person  subject  to  the 
Order  may  file  with  the  Secretary  a 


petition  stating  that  the  Order,  any 
provisicm  of  the  Order,  or  any  obligation 
imposed  in  connection  with  the  Order 
is  not  in  accordance  with  law  and 
requesting  a  modification  of  the  Order 
or  an  exemption  from  the  Order,  t^ 
petiboner  is  afforded  the  opportunity 
for  a  hearing  on  the  petition.  After  a 
hearing  the  Sea otary  would  rule  on  the 
petition.  The  statute  provides  that  the 
District  Court  of  the  United  States  in 
any  district  in  which  the  person  who  is 
a  petitioner  resides  or  carries  on 
business  has  jurisdicticm  to  review  a 
ruling  on  the  petition  if  a  complaint  for 
the  purpose  >s  filed  not  later  than  20 
days  after  the  date  of  the  entry  of  the 
ruling. 

Further,  $  1974  of  the  Act  provides, 
With  certain  exceptions,  that  nothing  in 
the  Act  may  be  construed  to  preempt  or 
supersede  any  other  program  relating  to 
soybean  promotion,  research,  consumer 
information,  or  industry  information 
organized  and  operated  under  the  laws 
of  the  United  States  or  any  State.  One 
exception  in  the  Act  concerns 
assessments  collected  by  QuaHfied  State 
Soybean  Boards.  The  exception 
provides  that  to  ensure  adequate 
funding  of  the  operations  of  Quahfiod 
State  Soybean  Boards  under  the  Act,  no 
State  law  or  regulation  may  limit  or 
have  the  effect  of  limiting  the  full 
amount  of  assessments  that  a  Qualified 
State  Soybean  Board  in  that  State  may 
collect  and  which  is  authorized  to  be 
credited  under  the  Act.  Another 
exception  concerns  certain  referenda 
conducted  during  specified  periods  by  a 
State  relating  to  tne  continuation  or 
termination  of  a  Qualified  State  Soybean 
Board  or  State  soybean  assessment. 

This  action  was  also  reviewed  under 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.).  Tliis  final  rule  (1)  amends 
the  remittance  date  for  assessments  from 
first  purchasers,  and  (2)  removes  the 
requirement  for  certification  of 
nonproducer  status  for  certain 
transactions.  These  changes  are 
expected  to  have  a  positive  economic 
impact  on  the  first  purchasers  of 
soybeans.  An  estimated  10,000  first 
piirchasers  of  soybeans  are  required  to 
collect  and  remit  the  assessments,  and 
most  of  them  are  small  businesses  under 
the  criteria  established  by  the  Small 
Business  Administration  [13  CFR 
121.2).  As  explained  in  more  detail 
below,  the  amendment  to  the  remittance 
date  in  this  rule  makes  the  date 
correspond  with  the  date  assessments 
are  due  to  State  assessment  programs 
under  some  State  laws.  It  eliminates  the 
requirement  for  some  first  purchasers  to 
examine  their  records  twice  each  month 
in  order  to  report  and  remit  commodity 
assessments.  The  elimination  of  the 


requirement  of  certification  of 
nonproducer  status  for  certain 
transactions  reduces  the  expense 
associated  with  this  recordkeeping 
burden.  The  Administrates  of  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  business 
entities. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1990  (44  U.S.C 
chapter  35)  the  reporting  and 
recordkeeping  included  in  7  CFR  part 
1220  were  previously  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  and  were  assigned  0MB  No. 
0581-0093. 

Background 

The  Act  (7  U.S.C.  6301-6311) 
provides  for  the  estabfishment  of  a 
coordinated  program  of  promotion  and 
research  designed  to  strengthen  the 
soybean  industry's  position  in  the 
marketplace  and  to  maintain  and 
expand  domestic  and  foreign  markets* 
and  uses  for  soybeans  and  soyt)ean 
products.  The  program  is  financed  by  an 
assessment  of  0.5  of  1  percent  of  the  net 
market  price  of  soybeans  sold  by 
producers.  Pursuant  to  the  Act.  an  Order 
was  made  effective  July  9. 1991.  and  the 
collection  of  assessments  began 
September  1, 1991. 

The  Soybean  Promotion  and  Research 
Rules  and  Regulations,  7  FR  part  1220. 
published  in  the  Federal  Register  on 
July  2, 1992  (57  CFR  29436).  specify  in 
§  1220.312(d)  that  assessments  shall  be 
remitted  not  later  than  the  15th  day  of 
the  month  following  the  month  or 
quarter  in  which  the  soybeans. 
processed  soybeans,  or  soybean 
products  were  marketed.  This  final  rule 
requires  that  assessments  be  remitted 
not  later  than  the  last  day  of  the  month 
following  the  month  or  quarter  in  which 
the  soybeans,  processed  soybeans,  or 
sovbean  products  were  marketed. 

This  final  rule  is  designed  to  provide 
a  uniform  remittance  date  for 
assessments  consistent  Mrith  certain 
State  checkoff  programs  for  other 
commodities.  Several  other  checkoff 
programs  require  payment  of  the 
assessnents  on  the  last  day  of  the 
month  following  the  month  in  which 
the  product  was  marketed.  The 
requirement  to  submit  soybean  checkoff 
payments  on  the  15th  day  of  the  month 
following  the  month  in  which  the 
soybeans  were  marketed  creates 
difficulties  for  collectore  and  sometimes 
results  in  incorrect  submissions.  A 
uniform  submission  date  will  greatly 
alleviate  these  problems  and  also  reduce 
the  paperwork  burden  imposeU  on  first 


purdiasers  as  a  resuh  of  having  different 
reporting  requirements. 

The  Orders  Rules  and  Regulations 
also  specify  in  $  1220.315  that  a  person 
marketing  soybeans,  pr-ocessed 
soybeans,  or  soybean  products  on  which 
an  assessment  has  been  collected  may 
claim  nonproducer  status  and  shall  not 
be  required  to  pay  an  assessment  if  such 
person  certifies  to  the  purchaser  that  the 
assessment  has  been  collected  and 
remitted  or  will  be  remitted  in  a  timely 
fashion.  Purchasers  were  required  to 
either  collect  the  assessment  or  obtain 
and  maintain  a  "Statement  of  Non- 
Producer  Status  '  form  on  purchases  of 
soybeans.  On  the  nonproducer  status 
form,  the  seller  w4|uld  certify  to  the 
purchaser  that  the  assessment  had  been 
collected  and  remitted  or  would  be 
remitted  in  a  timely  fashion.  This 
requirement  caused  a  paperwork  burden 
for  purchasers.  This  final  rule  reduces 
the  work  load  for  both  the  pun^iaser 
and  the  Board,  h  deletes  §  1220.315. 
Certification  of  nonproducer  status  for 
certain  transactions  in  its  entirety.  This 
final  rule  eliminates  the  requirement  to 
utilize  nonproducer  status  forms  and 
requires  purchasers  to  utilize  their  own 
system  to  verify  collection  of 
assessments  on  soybeans  purchased 
from  producers.  Deletion  of  this 
provision  does  not  reheve  the  first 
purchaser  of  the  requirement  to  collect 
an  assessment  from  producers  and  does 
not  relieve  producers  of  their  obligation 
to  pay  assessments  due.  First  purchasers 
may  be  held  liable  for  failure  to  collect 
and  remit  if  they  cannot  verify 
nonproducer  status  for  soybeans  not 
assessed. 

On  July  30, 1993,  AMS  published  in 
the  Federal  Register  (58  FR  40730)  an 
interim  final  rule  which  (1)  modified 
the  remittance  date  for  assessments,  and 
(2)  removed  the  requirement  for 
certification  of  nonproducer  status  for 
certain  transactions.  The  rule  was 
published  with  a  request  for  comments 
to  be  submitted  by  August  30, 1993.  The 
U.S.  Department  of  Agriculture  received 
four  written  comments.  The 
commenten  supported  the  amendments 
in  their  entirety.  Therefore,  this  rule 
adopts  without  change  the  interim  final 
rule. 

List  of  Subjects  in  7  CFR  Part  1220 

Agricultural  research,  Reporting  and 
recordkeeping  requirements,  Soybeans. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  1220.  is  amended 
as  follows: 
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PART4220-SOYBEAN  PROMOTION. 
RESEARCH.  AND  CONSUMER 
INFORMATION 

1.  The  authority  citation  for  7  CFR 
part  1220  continues  to  read  as  follows: 

Authority:  Title  XIX.  Public  Law  Na  101- 
624, 104  Stat.  3359.  3881  (7  U.S.C.  6301- 
6311). 

Subpart  B— Rulea  and  Regulationa 

2.  Accordingly,  the  interim  final  rule 
amending  7  CFR  Part  1220  which  was 
published  at  58  FR  40730  on  July  30, 
1993,  is  adopted  as  a  final  rule  without 
change. 

Dated:  Novemlwr  29, 1983. 
Kenneth  C  Clayton. 
Deputy  Administrator  for  Marketing 
Programs. 

(FR  Doc.  93-30050  Filed  12-6-93;  8:45  unj 
aaxaia  cooe  34i»-o»-» 


SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  123 

Disaster;  Ptiysical  Disaster  and 
Economic  Injury  Loans 

AQENCT:  Small  Business  Administration. 
ACTION:  Final  rule. 

StJMMARY:  This  rule  redefines  a  "major 
sourc»  of  employment"  (MSE)  to  mean 
a  concern  which  has  one  or  more 
locations  in  the  Disaster  Area  which, 
individually  or  in  the  aggregate, 
employed  at  least  10  percent  of  the  work 
force  of  the  commuting  area  of  a 
community  located  within  the  Disaster 
Area,  not  Including  any  area  more  than 
50  miles  away  from  the  community:  or 
employed  at  least  10  percent  of  the  wor|( 
force  in  an  industry  within  the  Disaster 
Area  and  also  employed  a  certain 
minimum  number  of  people  in  the 
Disaster  Area;  or  employed  at  least 
1,000  people  in  the  Disaster  Area. 

Disaster  loans  in  excess  of  $1.5 
million  will  be  available  only  to  those 
MSEs  which  have  one  or  more  locations 
in  the  Disaster  Area  which  are  out  of 
business  or  in  imminent  danger  of  going 
out  of  business  as  a  result  of  a  disaster 
and  only  if  the  loan  is  necessary  to 
avoid  substantial  unemployment  in  the 
Disaster  Area. 

This  rule  also  conforms  the 
regulations  to  reflect  the  higher  disaster 
loan  limit  for  businesses  established  by 
the  Emergency  Supplemental 
Appropriations  for  Flood  Relief.  Public 
Law  103-75, 107  Stat.  739. 
DATES:  This  rule  is  effective  December  9, 
1993. 

FOR  RMTTHER  MFORMATION  CONTACT: 


Bernard  Kulik,  Assistant  Administrator 
for  Disaster  Assistance,  (202)  205-6734. 
StiPPLBIENTAnY  INFORMATION:  On  August 
31, 1993,  SB  A  published  a  proposed 
rule  (58  FR  45855)  concerning  the 
definition  of  a  "major  source  of 
employment"  (MSE)  and  the  criteria  for 
SBA's  issuance  of  a  waiver  in  favor  of 
an  MSE.  The  proposed  rule  also 
proposed  amending  the  regulations  to 
conform  to  the  increased  disaster  loan 
hmitation  established  by  the  Emergency 
Supplemental  Appropriations  for  Flood 
Relief,  Public  Law  103-75, 107  Stat.  739 
(August  12.  1993). 

The  public  was  afforded  30  days  to 
comment  on  the  proposal.  No  comments 
were  received  by  SBA  during  the 
comment  period.  Accordingly,  SBA  is 
hereby  finalizing  that  proposed  rule, 
without  change. 

In  its  current  regulations,  SBA  defines 
"major  source  of  employment"  to  mean 
a  concern  which  satisfies  one  of  three 
tests,  summarized  as  follows:  (a) 
Employment  of  at  least  10  percent  of  the 
entire  work  force  of  a  geographically 
identifiable  community  no  larger  than  a 
coimty;  (b)  employment  of  at  least  10 
percont  of  the  work  force  In  an  industry 
in  the  Disaster  Area;  or  (c)  employment 
of  at  least  1.000  persons  in  the  Disaster 
Area.  (13  CFR  123.3) 

This  final  rule  revises  all  three  tests 
to  more  accurately  reflect  SBA's 
understanding  of  the  nature  of  a  true 
major  source  of  employment.  The  first 
test  (clause  (a)  of  the  definition)  is 
changed  to  require  employment  of  at 
least  10  percent  of  the  entire  work  force 
of  the  commuting  area  of  a 
geographically  identifiable  community 
no  larger  than  a  county.  Under  the  first 
test  in  the  current  regulation,  SBA  has 
limited  its  analysis  to  the  work  force 
residing  in  the  community  itself.  This 
analysis  Is  incomplete  when,  as  is 
common  today,  a  significant  portion  of 
a  commimity's  work  force  resides  in  the 
commimity's  subiubs  or  across  state 
lines.  If  a  concern  is  to  qualify  as  a 
major  source  of  employment  by  virtue  of 
the  percentage  of  a  community's  work 
force  it  employs,  the  true  work  force 
available  to  the  community  must  be  the 
relevant  base.  SBA  believes  that  the  true 
work  force  available  to  a  community 
may  be  foimd  only  by  disregarding  city 
and  state  boundaries  and  considering 
instead  the  working  population  of  the 
commuting  area  of  the  community. 

Under  this  final  rule,  the 
determination  of  an  actual  "commuting 
area"  for  any  given  community  within 
a  Disaster  Area  will  be  made  by  SBA  on 
a  case-by-case  basis  at  the  time  of  a 
concern's  application  for  nu^  tourer 
of  employment  status.  The  "commuting 


area"  will  ordinarily  include  the 
commimity  itself,  plus  those 
geographically  identifiable  areas  froru 
which  significant  numbers  of  people 
commute  to  the  community  for 
employment.  However,  in  no  event 
would  yhe  ','commuting  area"  include 
any  area  located  more  than  50  miles 
from  the  community  itself. 

This  final  rule  also  amends  the 
second  alternative  test  for  MSE  status 
(clause  (b)  of  the  definition)  by  requiring 
that  a  concern  employing  at  least  10 
percent  of  the  work  force  in  an  industry 
within  the  Disaster  Area  also  employ  a 
certain  minimum  number  of  employees 
in  order  to  qualify  as  a  .najor  source  of 
employment.  In  the  case  of  a 
manufacturing  concern,  the  minimum 
number  of  employees  will  be  150;  for  a 
non-manufacturing  concern,  the 
minimum  number  will  be  50. 

This  revision  is  necessary  because 
certain  industries  may,  in  the  aggregate, 
employ  only  a  small  number  of  people 
in  the  Disaster  Area.  Yet  under  the 
current  regulation,  a  business  in  one  of 
those  industries  would  be  considered  a 
major  source  of  employment  for 
purposes  of  SBA's  disaster  assistance  if 
it  employed  just  10  percent  of  that  small 
number  of  people.  SBA  does  not  believe 
that  special  treatment  [i.e..  larger  loans) 
should  be  available  to  very  small 
employers  just  to  help  preserve  the 
existence  of  an  industry.  Rather,  the 
larger  disaster  loans  for  which  major 
sources  of  employment  are  potentially 
eligible  are  intended  to  ensure  that 
larger  numbers  of  jobs  are  preserved. 

SBA  utilized  certain  census  data  to 
determine  the  minimum  numbers  of 
employees  that  businesses  will  be 
required  to  employ  under  the  second 
alternative  test.  SBA  determined  that 
non-manufacturing  concerns  with  at 
least  50  employees  and  manufacturing 
concerns  with  at  least  150  employees 
are  concerns  of  significant  size  in  the 
majority  of  coun^es  in  this  country. 
Accordingly,  SBA  believes  it  is 
reasonable  and  appropriate  to  narrow 
the  second  part  of  the  major  source  of 
employment  definition  to  concerns  that 
can  meet  these  minimum  levels  of 
employment. 

This  final  rule  also  makes  a  technical 
revision  to  the  third  test  for  MSE  status. 
The  revision  clarifies  that  in  order  to 

Sualify  as  an  MSE  under  clause  (c)  of 
le  definition,  the  applicant  must 
employ  1,000  persons  in  the  Disaster 
Area.  This  should  make  clear  that  a 
concern  located  in  the  Disaster  Area 
which  employs  thousands  of  people 
nationwide  but  fewer  than  1,000  in  the 
DiaiMer  Area  does  not  qualify  as  an 
MSE  under  clause  (c)  of  the  definition. 
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Tills  final  rule  also  makes  clear  that, 
uader  all  three  tests,  a  business 
concern's  qualification  as  an  MSE  is 
based  on  its  employment  figures  in  the 
Disaster  Area.  In  that  regard,  the 
business  concern  may  aggregate 
employment  levels  at  separate  locations 
in  the  Disaster  Area,  including  those  of 
its  affiliates  (as  defined  in  part  121), 
provided  that  the  employees  are  located 
in  the  Disaster  Area. 

It  should  be  emphasized  that 
qualification  of  a  concern  as  a  major 
sourc»  of  employment  does  not  mean 
that  such  concern  is  automatically 
eligible  for  disaster  assistance  in  excess 
of  $1.5  million.  SBA  has  the  authority 
to  waive  the  $1.5  million  limitation  for 
a  major  sotut:e  of  employment,  but  is 
not  required  to  do  so.  Under  this  final 
rule.  SBA  limits  its  issuance  of  a  waiver 
to  those  circumstances  where  the 
damaged  location(s)  of  the  major  source 
of  employment  is/are  out  of  business  or 
in  imminent  danger  of  going  out  of 
business  as  a  result  of  the  disaster  and 
the  large  loan  is  necessary  to  permit  the 
location(s)  to  reopen  or  stay  open  in 
order  to  avoid  substantial 
iinemployment  in  the  Disaster  Area. 
(This  policy  is  consistent  with  the 
original  grant  of  authority  to  SBA  to 
make  loans  to  MSEs  found  in  Pubhc 
Law  91-606.  the  Disaster  Relief  Act  of 
1970.  That  legislation  authorized  SBA  to 
make  a  loan  to  any  major  source  of 
employment  "which  is  no  longer  in 
substantial  operation  as  a  result  of  [aj 
disaster",  such  loan  to  be  in  an  amoimt 
"necessary  to  enable  such  enterprise  to 
resume  operation  in  order  to  assist  in 
restoring  the  economic  viability  of  the 
disaster  area".  Public  Law  No.  91-606. 
section  237(a).  This  provision  has  been 
superseded  by  section  7(c)(6)  of  the  Act, 
which  gives  SBA  the  discretion  to 
determine  whether  to  waive  the  $1.5 
million  limitation.  SBA  has  decided  that 
in  all  cases  it  will  exercise  its  discretion 
in  a  manner  that  is  consistent  with 
Congress'  original  intent  that  such  loans 
should  only  he  available  to  restore  the 
economic  viability  of  a  Disaster  Area. 
Therefore,  SBA's  waiver  will  only  be 
granted  where  the  waiver  is  necessary  to 
permit  an  MSE  to  reopen  or  keep  open 
one  or  more  location(s)  which  employ 
large  numbers  of  people  in  the  Disaster 
Area. 

If  a  concern  aggregates  the 
emplojrment  levels  of  separate  locations 
(its  own  or  its  affiliates)  in  order  to 
qualify  as  a  major  source  of 
employment,  under  this  final  rule  SBA 
will  require  such  locations  to  be  out  of 
business  or  in  imminent  danger  of  going 
out  of  business  before  a  waiver  will  be 
considered. 


Remaining  unchanged  from  the 
ciurent  regulations  is  the  requirement 
that  a  major  source  of  employment  have 
used  all  of  its  own  funds  and  all 
available  Credit  Elsewhere  before  SBA 
will  consider  a  waiver  of  the  $1.5 
million  limitation.  (13  CFR  123.28) 
Regardless  of  whether  a  concern 
aggregates  its  employment  levels  with 
those  of  its  affiliates  in  order  to  qualify 
as  an  MSE.  SBA's  practice  has  been  to 
consider  the  Credit  Elsewhere  available 
to  a  concern's  affiliates  as  Credit 
Elsewhere  available  to  the  concern 
itself.  This  practice  will  continue 
unchanged. 

SBA  understands  that  this  final  rule 
will  tighten  the  criteria  for  MSE  status 
and  reduce  the  number  of  companies 
that  could  so  qualify.  In  practice.  SBA 
has  received  very  few  requests  for  MSE 
status  luider  the  ourent  rule.  It  is  not 
expected  that  this  final  rule  will 
produce  a  significant  change  in  the 
number  of  companies  eligible  for  or 
requesting  such  status.  SBA  believes 
that  changes  to  the  current  regulation  . 
are  necessary  and  warranted  for  the 
reasons  discussed  above.  Furthermore, 
it  should  be  emphasized  that  those 
funds  for  which  a  company  might  have 
been  eligible  imder  the  present 
regulation,  but  not  under  this  final  rule, 
will  now  be  available  to  assist  other 
needy  disaster  victims. 

In  addition  to  the  regulatory  changes 
discussed  above.  SBA  is  also 
conforming  the  relevant  regulatory 
sections  to  reflect  the  increase  in  the 
disaster  loan  limitation  for  businesses 
from  $500,000  to  $1.5  miUion,  as 
estabhshed  by  Public  Law  103-75.  The 
$1.5  million  limit  is  effective  for  all 
disasters  commencing  on  or  after  April 
1, 1993. 

Compliance  With  Executive  Orders 
12866, 12612  and  12778,  and  the 
Regulatory  Flexibility  and  Paperwork 
Reduction  Acts 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

SBA  certifies  that  this  final  rule  will 
not  be  a  significant  regulatory  action  for 
purposes  of  E.0. 12866  and,  for 
purposes  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601  et  seq.,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
for  the  following  reasons: 

1.  It  will  not  result  in  an  annual 
economic  effect  of  $100  miUion  or  more 
or  adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities. 


2.  It  will  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency. 

3.  It  will  not  materially  alter  the 
budgetary  impact  of  entitlements. 
p«nts.  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof. 

4.  It  will  not  raise  novel  legal  or 
poUcy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  E.O.  12866. 

Executive  Order  12612 

SBA  certifies  that  this  final  rule  will 
have  no  Federalism  implications 
warranting  the  preparation  of  a 
Federalism  Assesifnent  in  accordance 
with  Executive  Order  12612. 

Paperwork  Reduction  Act 

For  purposes  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  ch.  35.  SBA 
hereby  certifies  that  this  final  rule  will 
impose  no  new  reporting  or 
recordkeeping  requirements. 

Executive  Order  12778 

SBA  certifies  that  this  final  rule  is 
drafted,  to  the  extent  practicable,  in 
accordance  with  the  standards  set  forth 
in  Section  2  of  E.O.  12778. 

List  of  Subjects  in  13  CFR  Part  123 

Disaster  assistance.  Loan  programs/ 
business.  Small  businesses. 

For  the  reasons  set  forth  above,  part 
123  of  title  13.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  123— [AMENDED] 

1.  The  authority  citation  for  part  123 
is  revised  to  read  as  follows: 

Authority:  Sections  5(b)(6),  7  (b),  (c).  (f)  of 
the  Small  Business  Act;  Pub.  L.  102-395, 106 
Stat.  1828. 1864  and  Pub.  L.  103-75. 107  Stat 
739  (15  U.S.C  634(b)(6).  636  (b).  (c),  (f)). 

2.  Section  123.3  is  amended  by 
revising  the  definition  of  "Major  Source 
of  Employment"  to  read  as  follows: 

S  123.3    Definitions. 


Major  Source  of  Employment,  (a)  A 
concern  which  has  one  or  more 
locations  in  the  Disaster  Area  which, 
individually  or  in  the  aggregate. 

(1)  employed  10  percent  or  more  of 
the  entire  work  force  of  the  commuting 
area  of  a  geographically  identifiable 
community,  no  larger  than  a  county; 
provided  that  the  commuting  area  shall 
not  extend  more  than  50  miles  from 
such  community;  or 

(2)  employed  10  percent  or  more  of 
the  work  force  in  an  industry  within  the 
Disaster  Area  and.  if  the  concern  is  a 
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non-nlanufacturing  concern,  employed 
no  less  than  50  employees  in  the 
Disaster  Area  or,  if  the  concern  is  a 
manufiacturrng  concern,  employed  no 
less  than  150  employees  in  the  Disaster 
Area;  or  v 

(3)  employed  no  less  than  1,000 
employees  within  the  Disaster  Area. 

(d)  For  disasters  commencing  on  or 
after  October  1. 1983.  employees  of 
concerns  sharing  common  business 
premises  shall  be  aggregated  to 
determine  major  source  of  employment 
status  for  a  non-profit  appUcant  owning 
such  premises. 
•        •        •        •        • 

3.  Section  123.24  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

f  123.24    Conditions  affecUng  all  pttysieal 
disaatar  loan*. 

(a)  Amount.  The  amount  of  a  loan  is 
limited  to  the  Eligible  Physical  Loss 
sustained  and  amounts  permitted  under 
paragraphs  (f).  (g).  (h).  (i).  and  (j)  of  this 
section.  In  no  event  may  the  total 
amount  of  SBA's  share  outstanding  and 
committed  to  a  borrower,  together  with 
its  affiliates  as  defined  in  part  121  of 
this  chapter,  resulting  from  a  single 
disaster,  exceed  $1.5  million,  except  as 
permitted  in  §  123.28  (Major  employer) 
and  limited  by  §  123.25  (Homeowners). 
SBA's  share  of  an  immediate 
participation  in  or  guaranty  of  a  loan 
under  this  part  may  not  exceed  90 
percent  of  die  sum  of  the  unpaid 
principal  and  accrued  interest. 

4.  Section  123.26  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)  to  read  as  follows: 

f  123.26    Special  condltiona—Bualnaaa 


of  this  pert.  In  such  cases,  the 
Administration,  in  its  discretion,  may 
waive  the  $1.5  million  limitation  of 
§  123.26(a)  if  (i)  the  damaged  locationfs) 
of  the  Major  Source  of  Employment  is/ 
are  out  of  business  or  in  imminent 
danger  of  going  out  of  business  as  a 
result  of  the  disaster  and  the  waiver  is 
necessary  to  permit  such  location(s)  to 
reopen  or  stay  open  in  order  to  avoid 
sulMtantial  unemployment  in  the 
Disaster  Area,  and  (ii)  the  applicant 
concerned  has  used  all  funds  from  its 
own  resources  and  all  a  vailable  Credit 
Elsewhere  (see  S  123.3)  to  alleviate  the 
physical  damage  and/or  economic 
injury  sustained  plus  eligible 
refinancing. 

6.  Section  123.41  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

1123.41    Qanarat  proviaiona. 

•        •        •        •        • 

(e)  Loan  amount.  Loans  under  this 
subpart  may  be  approved  in  addition  to 
any  disaster  loan  under  subpart  B; 
Provided,  however,  that  the  aggregate 
amount  of  these  loans  to  a  single 
appUcant,  together  with  its  affiliates  as 
defined  in  part  121  of  this  chapter,  in  a 
single  disaster  shall  not  exceed  $1.5 
million,  unless  the  applicant  qualifies  as 
a  Major  Source  of  Employment  (see 
§  123.3)  and  satisfies  the  conditions  in 
§123.28  of  this  part. 

Dated:  November  8, 1993. 
Enldim  B.  Bowlea. 
Administrator. 

|FR  Doc.  93-30110  Filed  12-8-93;  8:45  ami 
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(a)  Limits.  Disaster  business  loans  (for 
the  aggregate  of  physical  disaster  and 
economic  injiiry  loans)  are  limited  by 
statute  to  a  ceiling  of  $1.5  million  per 
appUcant  for  SBA's  share  in  any  one 
disaster  commencing  on  or  after  April  1. 
1993,  for  direct,  immediate 
participation,  or  the  guaranteed  portion 
of  guaranteed  loans,  unless  the 
Administration  finds  that  an  applicant 
is  a  Major  Source  of  Employment  (as 
defined  in  §  123.3)  in  the  Disaster  Area, 
and  the  Administration  waives  the  $1.5 
milUon  limitation.  •  •  • 
*        •        •        •        • 

5.  Section  123.28  is  amended  by 
revising  it  to  read  as  follows: 

§123.28    LAana  to  major  aourcaa  of 
•nnploymanL 

Loans  to  Major  Sources  of 
Employment  (as  defined  in  §  123.3) 
shall  be  made  under  the  authority  of  the 
Small  Business  Act  and  the  provisions 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

15  CFR  Parts  771  and  799 
[Docitat  No.  931220-3320] 

"Digital  Computers":  Removal  of 
National  Security-Based  Validated 
LIcsnss  Requirements  for  "Digital 
Computers"  Wltti  a  CTP  Not  Exceeding 
67  Mtops;  Expanded  Administrative 
Exceptions  and  Favorable 
Consideration  Treatment 

AGENCY:  Biu«au  of  Export 

Administration,  Commerce. 

ACTION:  Final  rule. 

SUMMARY:  The  Bureau  of  Export 
Administration  (BXA)  maintains  the 
Commerce  Control  List  (CCL),  which 
identifies  those  items  subject  to 
Department  of  Commerce  export 
controls.  This  final  rule  amends  Export 
Control  Classification  Number  (ECCN) 


4A03A  to  remove  national  security- 
based  validated  Ucense  requirements  for 
"digital  computers"  with  a  CTP         * 
(composite  theoretical  performance)  not 
exceeding  67  Mtops  (million  theoretical 
operations  per  second).  This  action 
conforopil  with  recent  changes  in  the 
International  Industrial  List  (IL) 
maintained  by  the  Coordinating 
Committee  for  Multilateral  Export 
Controls  (COCOM). 

This  rule  also  revises  Advisory  Notes 
for  Category  4  to  increase  the  number  of 
items  that  are  eligible  for  administrative 
exceptions  treatment  and  favorable 
consideration  treatment  to  Country 
Groups  Q.  W.  Y  and  the  People's 
RepubUc  of  China. 

FinaUy,  this  rule  clarifies  which 
computer  equipment  is  eligible  for  GFW 
and  amends  General  License  GFW 
pro^/isions  to  clarify  that  GFW  eligibility 
is  not  always  tied  to  the  administrative 
exceptions  level  contained  in  the 
Advisory  Notes. 

The  net  effect  of  this  rule  will  be  a 
significant  reduction  in  the  number  of 
export  Ucense  appUcations  that  will 
have  to  be  submitted  for  computers, 
thereby  reducing  the  paperwork  burden 
on  exporters. 

EFFECTIVE  DATE:  December  9, 19i93. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Young.  Office  of  Technology  and 
PoUcy  Analysis,  Telephone:  (202)  482- 
0706. 

SUPPtEMENTARY  INFORMATION: 

Background 

This  final  rule  amends  Export  Control 
Qassification  Number  (ECCN)  4A03A  to 
remove  national  security-based 
validated  Ucense  requirements  for 
"digital  computers"  with  a  CTP 
(composite  theoretical  performance)  not 
exceeding  67  Mtops  (million  theoretical 
operations  per  second),  Previously, 
ECCN  4A03A  controlled  "digital 
computers"  with  a  CTP  exceeding  12.5 
Mtops. 

National  security-based  validated 
Ucense  requirements  continue  to  apply 
to:  (1)  Exports  of  "digital  computers" 
with  a  CTP  exceeding  67  Mtops  to 
controlled  destinations  and  to  all  other 
destinations  not  eligible  for  General 
License  GFW  and  (2)  exports  of  "digital 
computers"  with  a  CTP  equal  to  or 
exceeding  195  Mtops  to  destinations 
eligible  for  General  License  GFW  (i.e.. 
Country  Groups  T  and  V,  except  the 
People's  Republic  of  China,  Iran.  Syria, 
and  the  South  African  military  and 
police). 

A  validated  export  Ucense  also 
continues  to  be  required,  for  foreign 
policy  reasons,  for  exports  of  computers 
with  a  CTP  of  6  Mtops  or  greater  to  kan 
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and  Syria  and  for  exports  of  all 
computers  to  Country  Groups  S  and  Z. 
and  South  African  military  and  police 
entities.  Exporters  should  also  be  aware 
that  the  Department  of  the  Treasury 
maintains  embargoes  against  other 
destinations,  such  as  Iraq  and  the     . 
Federal  Republic  of  Yugoslavia  (Serbia 
and  Montenegro). 

In  international  negotiations  with  our 
partner  in  the  supercomputer  regime, 
which  took  place  in  October,  we 
proposed  raising  the  supercomputer 
definition  significantly.  In  futiue 
regulations  revising  the  supercomputer 
definition,  we  will  raise  the  GFW  level 
to  500  Mtops.  In  negotiations  with  our 
COCOM  partners  this  fall,  we  will 
propose  raising  the  decontrol  level  for 
sales  to  COCOM  proscribed  destinations 
to  500  Mtops,  as  well.  As  with  the 
cunent  liberalization,  we  do  not  expect 
these  proposed  changes  to  affect 
controls  to  the  embargoed  destinations 
or  to  those  countries  identified  by  the 
Secretary  of  State  as  supporting  acts  of 
international  terrorism. 

This  rule  also  amends  4A03.g  to  raise 
the  control  level  on  computers  for 
"signal  processing"  and  "image 
enhancement"  bom  a  CTP  exceeding 
8.5  Mtops  to  a  CTP  exceeding  40  Mtops. 
In  addition.  4A03.1  is  added  to  control 
equipment,  specially  designed  to 
provide  for  the  external  interconnection 
of  "digital  computers"  or  associated 
equipment,  that  allows  communications 
at  data  rates  exceeding  80  Mbytes/s. 

In  addition,  this  rule  revises  Advisory 
Notes  1,3,  and  6  to  increase  the  number 
of  items  in  ECCN  4A03A  that  are 
eligible  for  administrative  exceptions 
treatment  and  favorable  consideration 
treatment  to  Country  Groups  Q,  W,  Y 
and  the  People's  RepubUc  of  China. 
Advisory  Note  1  is  revised  to  increase 
the  administrative  exceptions  level  for 
exports  of  "digital  computers"  to 
Country'  Group  W  firom  a  CTP  not 
exceeding  41  Mtops  to  a  CTP  not 
exceeding  100  Mtops.  Advisory  Note  3 
is  revised  to  increase  the  administrative 
exceptions  level  for  "digital  computers" 
firom  a  CTP  not  exceeding  20  Mtops  to 
a  CTP  not  exceeding  100  Mtops. 
Advisory  Note  6  is  revised  to  increase 
the  favorable  consideration  level  for 
"digital  computers"  from  a  CTP  not 
exceeding  23  Mtops  to  a  CTP  not 
exceeding  194  Mtops. 

This  rule  does  not  revise  Note  3  in 
ECCN  4A03A,  which  describes  controls 
on  medical  equipment,  or  Advisory 
Notes  2  and  7.  which  contain 
administrative  exceptions  or  favorable 
consideration  levels  that  are  specific  to 
the  People's  Republic  of  China  and 
Country  Group  Q,  respectively.  In 
addition,  the  favorable  consideration 


level  for  "signal  processing"  equipment 
in  Advisory  Note  6  has  not  been  revised. 
Changes  in  these  levels  to  conform  with 
the  new  control  level  in  4A03.C  and  the 
new  administrative  exceptions  and 
favorable  consideration  levels  for 
"digital  computers"  identified  in 
Advisory  Notes  3  and  6.  respectively, 
will  be  discussed  when  COCOM 
considers  the  U.S.  proposal  to  raise  the 
decontrol  level  for  digital  computers  to 
COCOM  proscribed  destinations  to  500 
Mtops.  Until  then,  the  current  levels 
will  prevail 

Finally,  this  rule  makes  certain 
changes  that  clarify  General  License 
GFW  eligibiUty  requirements.  Section 
771.23(c)  is  revised  to  clarify  that  GFW 
eligibility  is  not  always  tied  to  the 
administrative  exceptions  levels 
contained  in  the  Advisory  Notes.  The 
GFW  paragraphs  for  certain  CCL  entries 
contain  eligibility  levels  that  are  either 
broader  or  more  restrictive  than  the 
levels  described  in  the  Advisory  Notes. 

In  response  to  inquiries  from  the 
public,  the  GFW  paragraph  in  ECCN 
4A03A  is  revised  to  clarify  the 
eligibility  levels  for  related  equipment. 
"assembUes"  and  specially  designed 
components  for  "digital  computers". 
Related  equipment  and  "assemblies"  for 
eUgible  computers  may  be  exported 
under  GFW  if  they  are  exported  with 
such  computers  as  part  of  a  system.  Disk 
drives  described  in  Advisory  Note  4  and 
specially  designed  components  for 
eligible  computers  can  be  shipped 
separately  under  General  License  GFW. 

Saving  Qause 

Shipments  of  items  removed  from 
general  Ucense  authorizations  as  a  result 
of  this  regulatory  action  that  were  on 
dock  for  loading,  on  lighter,  laden 
aboard  an  exporting  carrier,  or  en  route 
aboard  carrier  to  a  port  of  export 

£ursuant  to  actual  orders  for  export 
afore  December  23. 1993.  may  be 
exported  under  the  previous  general 
license  provisions  up  to  and  including 
January  6. 1994.  Any  such  items  not 
actually  exported  before  midnight 
January  6. 1994,  require  a  validated 
export  Ucense  in  accordance  with  this 
regulation. 

Rulemaking  Requirements 

1.  This  rule  is  consistent  with 
Executive  Order  12866. 

2.  This  rule  involves  collections  of 
information  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.).  These  collections  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  control  numbers 
0694-0005.  0694-0010.  0694-0013,  and 
0694-0073. 


3.  This  rule  does  not  contain  policies 
with  Federalism  impUcations  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  unjier  Executive  Order 
12612. 

4.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
pubUc  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  or  by  any  other  law,  under  section 
3(a)  of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  603(a)  and  604(a))  no  initial  or 
final  Regulatory  Flexibility  Analysis  has 
to  be  or  will  be  prepared. 

5.  The  provisions  of  the 
Administrative  Procedure  Act,  (5  U.S.C. 
553).  requiring  notice  of  proposed 
rulemaking,  the  opportunity  for  public 
participation,  and  vdelay  in  the 
effective  date,  are  inapplicable  because 
this  regulation  involves  a  military'  or 
foreign  affairs  function  of  the  United 
States.  Further,  no  other  law  requires 
that  a  notice  of  proposed  rulemaking 
and  an  opportunity  for  public  comment 
be  given  for  this  rule. 

Therefore,  this  regulation  is  issued  in 
final  form.  Although  there  is  no  formal 
comment  period,  public  comments  on 
this  regulation  are  welcome  on  a 
continuing  basis.  Comments  should  be 
submitted  to  Willard  Fisher.  Office  of 
Technology  and  Policy  Analysis.  Bureau 
of  Export  Administration.  Department  of 
Commerce,  P.O.  Box  273.  Washington. 
DC  20044. 

List  of  Subjects  in  15  CFR  Parts  771  and 
799 

Exports,  Reporting  and  recordkeeping 
requirements. 

Accordingly,  parts  771  and  799  of  the 
Export  Administration  Regulations  (15 
CFR  parts  730-799)  are  amended  as 
follows: 

1.  The  authority  citation  for  15  CFR 
parts  771  and  799  continues  to  read  as 
follows: 

Authority:  Pub.  L  90-351.  82  Stat.  197  (18 
U.S.C.  2510  et  seq.].  as  amended,  sec.  101. 
Pub.  L.  93-153,  87  Stat.  576  (30  U.S.C  185). 
as  amended;  sec.  103.  Pub.  L.  94-163.  89 
Stat.  877  (42  U.S.C.  6212).  as  amended;  sees. 
201  and  201(ll)(e).  Pub.  L  94-258,  90  Stat 
309  (10  U.S.C  7420  and  7430(e)),  as 
amended;  Pub.  L  95-223.  91  Stat.  1626  (50 
U.S.C  1701  et  seq.];  Pub.  L  95-242,  92  Stat 
120  (22  use  3201  et  seq.  and  42  U.S.C. 
2139a);  sec  208,  Pub.  L.  95-372.  92  Stat.  668 
(43  U.S.C.  1354);  Pub.  L  96-72.  93  Stat.  503 
(50  U.S.C.  App.  2401  et  seq],  as  amended 
(extended  by  Pub.  L.  103-10.  107  Stat.  40); 
sec.  125.  Pub.  L  99-64,  99  Stat.  156  (46 
U.S.C.  466c);  E.O.  11912  of  April  13,  1976(41 
FR  15825.  April  15. 1976);  E.O.  12002  of  luly 
7. 1977  (42  FR  35623,  July  7. 1977),  as 
amended;  E.O.  12058  of  May  11. 1978(43  FR 
20947,  May  16.  1978;  E.O.  12214  of  May  2. 
1980  (45  FR  29783.  May  6,  1980);  E  O.  12735 
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of  Nov«(iber  16. 1990  (55  FR  48587, 
November  20. 1990),  as  continued  by  Notice 
of  November  11. 1992  (57  FR  53979. 
November  13.  ^992);  E.0. 12867  of 
September  30, 1993  (58  FR  51747.  October  4, 
1993);  and  E.O.  12868  of  September  30. 1993 
(58  FR  51749,  October  4. 1993).  v. 

PART77HAMEN0ED1 

2.  Section  771.23  is  amended  by 
revising  the  section  heading  and  by 
revising  paragraph  (c)  to  read  as  follows: 

f771^    GwMrel  Ucene*  QFW. 

(c)  Eligible  commodities.  The 
commodities  eligible  for  export  under 
this  general  license  are  identified  in  the 
"GFW"  paragraphs  under  the 
Requirements  heading  of  the  entries  on 
the  Commerce  Control  Ust.  The  "GFW" 
paragraph  in  most  of  these  entries  will 
identify  which  commodities  are  eligible 
by  referring  exporters  to  the  appropriate 
Advisory  Notes  in  the  Commerce 
Control  List  that  provide  administrative 
exceptions  treatment  for  Country 
Groups  QWY  and  the  People's  Republic 
of  China.  The  Advisory  Notes  that  apply 
specifically  to  Country  Group  W  or  the 
People's  Republic  of  China  or  that 
provide  favorable  consideration 
treatment  are  not  applicable  for 
determining  GFW  eligibility.  The  GFW 
paragraphs  in  certain  entries  include 
eligibility  criteria  that  are  either  broader 
or  more  restrictive  than  the  parameters 
contained  in  the  appropriate  Advisory 
Notes.  When  this  occurs,  the  eligibility 
criteria  in  the  GFW  paragraphs  take 
precedence.  In  addition  to  any 
restrictions  contained  in  the  GFW 
paragraphs  or  the  appropriate  Advisory 
Notes,  shipments  of  eligible 
commodities  are  subject  to  the 
prohibitions  contained  in  §  771.2(c)  of 
this  subchapter. 


PART  79»-{AMENDEDl 

3.  In  Supplement  No.  1  to  Section 

799.1  (the  Commerce  Control  List). 

Category  4  (Computers).  ECCN  4A03A  is 

revised  1 1  read  as  follows: 

4A03A    "Digital  computers", 
"assemblies",  and  related 
equipment  therefor,  as  described  in 
this  entry,  and  specially  designed 
components  therefor. 

Requirements 

Validated  License  Required:  QSTVWYZ 
Unit:  Computers  and  peripherals  in 

number;  parts  and  accessories  in  $ 

value 
Reason  for  Control:  NS.  MT.  NP.  FP  (see 

Notes) 
GLV:  $5,000 


GCT:  Yes.  except  MT  and  FP.  and 
except  supercomputers  as  defined 
in  §  776.11(a)  of  this  subchapter  (no 
supercomputer  restriction  for 
Japan):  see  Notes 

GFW:  Yes.  except  MT  and  FP  (see 
Notes),  for  the  following  items: 

a.  Equipment  described  in  Advisory 
Note  4:  and 

b.  Computers  with  a  CTP  less  than 
195  Mtops  and  specially  designed 
components  therefor,  exported 
separately  or  as  part  of  a  system, 
and  related  equipment  therefor 
when  exportwi  with  these 
computers  as  part  of  a  system. 

N.B.  1:  General  License  GFW  is  not 
available  for  the  export  of  commodities  that 
the  exporter  knows  will  be  used  to: 

a.  Enhance  the  performance  capability  (i.e.. 
CTP)  of  a  computer  to  the  "supercomputer" 
level;  or 

b.  Enhance  the  p>erformance  capability  of  a 
"supercomputer"  (see  S  776.11  of  this 
subchapter  for  deKnition  of 
"  supercranputer"). 

N.B.  2:  To  determine  whether  General 
License  GFW  may  be  used  to  export  related 
equipment  controlled  under  another  entry  in 
the  CCL.  consult  the  GFW  paragraph  under 
the  Requirements  heading  of  the  appropriate 
entry. 

Notes:  1.  MT  controb  apply  to  digital 
computers  used  as  ancillary  equipment  for 
test  facilities  and  equipment  that  are 
controlled  by  9B06  or  9B06. 

2.  NP  controls  apply  to  computers  with  a 
CTP  of  195  Mtops  or  more  to  countries  listed 
in  Supplement  No.  4  to  Part  778  of  this 
subchapter. 

3.  FP  controls  apply  to  computers  for 
computerized  fingerprint  equipment  to  all 
destinations  except  Australia,  Japan,  New 
Zealand  and  members  of  .NATO. 

4.  FP  controls  apply  to  all  destinations, 
except  )apan.  for  supercomputers  (see 
$  776.11  of  this  subchapter). 

5.  FP  controls  apply  to  Iran  and  Syria  for 
computers  controlled  by  4A03A  or  4A94F 
(i.e..  computers  with  a  CTP  of  6  Mtops  or 
greater).  See  §  785.4(dMl)  of  this  subchapter. 

List  of  Items  Controlled 

Note  1: 4A03  includes  vector  processors, 
array  processors,  logic  processors,  and 
equipment  for  "image  enhancement"  or 
signal  processing". 

Note  Z:  The  control  status  of  the  "digital 
computers"  or  related  equipment  described 
in  4A03  is  governed  by  the  control  status  of 
other  equipment  or  systems  provided: 

a.  The  "digital  computers"  or  related 
equipment  are  essential  for  the  operation  of 
the  other  equipment  or  systems: 

b.  The  "ddgital  computers"  or  related 
equipment  are  not  a  "principal  element"  of 
the  other  equipment  or  systems;  and 

N.B.  1:  The  control  status  of  "signal 
processing"  or  "image  enhancement" 
equipment  described  in  4A03.g  and  specially 
designed  for  other  equipment  with  functions 
limited  to  those  required  for  the  other 
equipment  is  determined  by  the  control 


status  of  the  other  equipment  even  if  it 
exceeds  the  "principal  element"  criterion. 

N.B.  2:  For  the  control  status  of  "digital 
computers"  or  related  equipment  for  * 

telecommunications  equipment,  see  the 
telecommunications  entries  in  Category  5. 

c  The  technology  for  the  "digital 
computers",  and  related  equipment  is 
govBmedi^4E. 

Note  3:  "Digital  computers"  or  related 
equipment  are  not  controlled  by  4A03 
provided: 

a.  They  are  essential  for  medical 
applications: 

b.  The  equipment  is  substantially  restricted 
to  medical  applications  by  nature  of  its 
design  and  performance; 

c.  The  equipment  does  not  have  "user- 
accessible  programmability"  other  than  that 
allowing  for  insertion  of  the  original  or 
modified  "programs"  supplied  by  the 
original  manufacturer; 

d.  The  "composite  theoretical 
performance"  of  any  "digital  computer"  that 
is  not  designed  or  modified  but  essential  for 
the  medical  application  does  not  exceed  20 
million  composite  theoretical  operations  per 
second  (Mtops);  and 

e.  The  technology  for  the  "digital 
computers"  or  related  equipment  is  governed 
by4E. 

"Digital  computers",  "assemblies".    • 
and  related  equipment  therefor,  as 
follows,  and  specially  designed 
components  therefor: 

a.  Designed  for  combined  recognition, 
understanding  and  interpretation  of 
image  or  ccmtinuous  (connected) 

SpQOCxlt 

b.  Designed  or  modified  for  "fault 
tolerance"; 

Note:  For  the  purposes  of  4A03.b,  "digital 
computers"  and  related  equipment  are  not 
considered  to  be  designed  or  modified  for 
"fault  tolerance",  if  they  use: 

a.  Error  detection  or  correction  algorithms 
in  "main  storage"; 

b.  The  interconnection  of  two  "digital 
computers"  so  that,  if  the  active  central 
processing  unit  fails,  an  idling  but  mirroring 
central  processing  unit  can  continue  the 
system's  functioning; 

c.  The  interconnection  of  two  central 
processing  units  by  data  channels  or  by  use 
of  shared  storage  to  permit  one  central 
processing  unit  to  perform  other  work  until 
the  second  central  processing  unit  fails,  at 
which  time  the  first  central  processing  unit 
takes  over  in  order  to  continue  the  system's 
functioning;  or 

d.  The  synchronization  of  two  central 
processing  units  by  "software"  so  that  one 
central  processing  unit  recognizes  when  the 
other  central  processing  unit  fails  and 
recovers  tasks  from  the  failing  unit. 
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c.  "Digital  computers  "  having  a 
"composite  theoretical  performance" 
("CTP")  exceeding  67  milUon 
theoretical  operations  per  second 
(Mtops); 

d.  "Assemblies'!  specially  designed  or 
modified  to  enhance  performance  by 


aggregation  of  "oHnputing  elements",  as 
foUows: 

d.l.  Designed  to  be  capable  of 
aggregation  in  configurations  of  16  or 
more  "computing  elements";  or 

d.2.  Having  a  stun  of  ntnyimiim  data 
rates  on  all  data  channels  available  fbr 
connection  to  associated  processors 
exceeding  40  MBytes/s; 

Note  1: 4A03.d  applies  only  to 
"assemblies"  and  programmable 
interconnections  not  exceeding  the  limits  in 
4A03.C.  when  shipped  as  unintegrated 
"assemblies".  It  does  not  apply  to 
"assemblies"  inherently  limited  by  nature  of 
their  design  for  use  as  related  equipment 
controlled  by  4A03.e  to  4A03.k. 

Note  2: 4A03.d  does  not  control 
"assemblies"  specially  designed  fbr  a 
product  or  family  of  products  whose 
maximum  configuration  does  not  exceed  the 
limits  of  4A03.C. 

e.  Disk  drives  and  solid  state  storage 
equipment: 

e.l.  Magnetic,  erasable  optical  or 
magneto-optical  disk  drives  with  a 
"maximum  bit  transfer  rate"  ("MBTR") 
exceeding  47  Mbit/s; 

e.2.  SoQd  state  storage  equipment 
other  than  "main  storage"  (also  known 
as  solid  state  disks  or  RAM  disks),  with 
a  "maximum  bit  transfer  rate" 
("MBTR")  exceeding  80  Mbit/s; 

f.  Input/output  control  luiits  designed 
for  use  with  equipment  controlled  by 
4A03.e: 

g.  Equipment  for  "signal  processing" 
or  "Image  enhancement"  having  a 
"composite  theoretical  performance" 
("CTP")  exceeding  40  million 
theoretical  operations  per  second 
(Mtops): 

h.  Graphics  accelerators  or  graphics 
coprocessors  exceeding  a  "3-D  Vector 
Rate"  of  400,000  or.  if  supported  by  2- 
D  vectors  only,  a  "2-D  vector  rate"  of 
600,000: 

Note:  The  provisions  of  4A03.h  do  not 
apply  to  work  stations  designed  fbr  and 
limited  to: 

a.  Graphic  arts  (e.g.,  printing,  publishing); 
and 

b.  The  display  of  two-dimensional  vectors. 

i.  Color  displays  or  monitors  having 
more  than  12  resolvable  elements  per 
mm  in  the  direction  of  the  maximum 
pixel  density; 

Note  1: 4A03.i  does  not  control  displays  or 
monitors  not  specially  designed  for 
electronic  computers. 

Note  2:  Displays  specially  designed  fbr  air 
traffic  control  (ATC)  systems  are  treated  as 
specially  designed  components  fbr  ATC 
systems  under  Category  6. 

j.  Equipment  performing  analog-to- 
digital  or  digital-to-analog  conversions 
exceeding  the  limits  in  3A01.a.5: 

k.  Equipment  containing  "terminal 
interface  equipment"  exceeding  the 
limits  in  SA02.c: 


Note:  For  the  purposes  of  4A03.k, 
"terminal  Interface  equipment"  includes 
"local  area  networi^"  interfaces,  modems  and 
other  communications  interfa{»$.  "Local  area 
network"  interfaces  are  evaluated  as 
"network  access  controllers". 

1.  Equipment,  specially  designed  to 
provide  for  the  external  interconnection 
of  "digital  computers"  or  associated 
equipment,  that  allows  commimications 
at  data  rates  exceeding  80  Mbytes/s. 

NotK  4A03.I  does  not  control  Internal 
interconnection  equipment  (e.g..  backplanes, 
buses)  or  passive  Interconnection  equipment 

4.  In  Category  4  (Computers), 
following  ECCN  4E96G.  under  the 
heading  "Notes  for  Category  4". 
Advisory  Notes  1,  3.  and  6  are  revised 
to  read  as  follows: 

Notes  fbr  Category  4 

Advisory  Note  1:  Licenses  are  likely  to  be 
approved,  as  administrative  exceptions,  fbr 
exports  to  satisfactory  end-users  in  Country 
Group  W  of  items  controlled  by  Category  4 
for  national  security  reasons,  except 

a.  Computers  controlled  by  4A01  or  4A02; . 

b.  "Digital  cohputers"  controlled  by 
4A03.C  having  a  "CTP"  exceeding  100  Mtops 
and  specially  designed  components  therefor; 

c.  Computers  controlled  by  4A04,  and 
sp>ecially  designed  related  equipment, 
"assemblies"  and  components  therefor 

d.  "Software"  specially  designed  and 
technology  "required"  for  the  equipment 
described  in  .a.  .b.  or  .c  of  this  Advisory  Note 
that  are  controlled  by  4D  or  4B. 

•         •         •         •         • 

Advisory  Note  3:  Licenses  are  likely  to  be 
approved,  as  administrative  exceptions,  for 
exports  to  satisfactory  end-users  in  Country 
Groups  QWY  and  the  People's  Republic  of 
China  of  "digital  computers"  controlled  by 
4AG3.C,  or  specially  designed  components 
therefor,  and  "software"  controlled  by  4D01. 
provided  that: 

a.  They  will  be  operated  by  civil  end-users 
for  civil  applications; 

b.  They  have  been  primarily  designed  and 
used  for  non-strategic  applications; 

c.  The  "CTP"  of  the  "digital  computers" 
does  not  exceed  100  Mtops; 

d.  They  do  not  contain  any  related 
equipment  controlled  for  national  security 
reasons; 

e.  When  exported  as  enhancements,  the 
enhanced  "digital  computer"  does  not 
exceed  the  limit  In  this  Advisory  Note  3.c; 

t  They  are  not  exported  as  enhancements 
to  computers  designed  within  Country 
Groups  QWY  or  the  People's  Republic  of 
China; 

Note:  This  does  not  preclude  the 
enhancement  of  such  computers  when  they 
are  used  by  civil  end-users  In  civil 
applications. 

j5.  Any  controlled  "software"  is  the 
minimum  required  for  the  "use"  of  the 
approved  "digital  computers"; 

h.  Exports  of  items  covered  by  this 
Advisory  Note  3  shall  be  subject  to  the 
following  restrictions: 


1.  The  equipment  will  be  used  primarily 
for  the  specific  non-strategic  application  for 
which  the  export  has  been  approved;  and 

2.  The  equipdent  will  not  be  used  for  the 
design,  development,  or  production  of  items 
controlled  for  national  security  reasons. 

•        •        •  ,      •        • 

Advisory  Note  6:  Licenses  will  receive 
favorable  consideration  for  exports  to 
satisfactory  end-users  in  Country  Groups 
QWY  and  the  People's  Republic  of  China  of 
"digital  computers"  or  related  equipment 
therefor  controlled  by  4A03.C.  .e.  .f,  or  .g,  or 
"software"  controlled  by  4D01.  provided 
that: 

a.  They  will  be  operated  by  civil  end-users 
for  civil  applications; 

b.  They  have  been  primarily  designed  and 
used  for  non-strategic  applications; 

c  They  do  not  exceed  any  of  the  following 
limits:  .  • 

1.  "CTP"  of  the  "digital  computers"— 194 
Mtops; 

2.  "Maximum  bit  transfer  rate"  ("MBTR") 
of  disk  drives  or  input/output  control  units 
controlled  by  4A03.e  or  4A03.f- 110  Mbit/s; 
or 

3.  "CTP"  of  the  "signal  processing"  or 
"image  enhancement"  equipment — 12.5 
Mtops; 

d.  They  do  not  contain  any  other  related 
equipment  controlled  for  national  security 
reasons; 

e.  When  exported  as  enhancements,  the 
enhanced  "digital  computer"  does  not 
exceed  the  limit  in  this  Advisory  Note  6.c; 

f.  They  are  not  shipped  as  enhancements 
to  computers  designed  within  Country 
Groups  QWY  or  the  People's  Republic  of 
China; 

g.  Any  controlled  "software"  is  the 
minimum  required  for  the  "use"  of  the 
approved  "digital  computers"  and  related 
equipment: 

h.  Exports  of  items  covered  by  this 
Advisory  Note  6  shall  be  subject  to  the 
following  restrictions: 

1.  A  signed  statement  must  be  submitted 
by  a  responsible  representative  of  the  end- 
userfs)  or  the  importing  agency  describing 
the  end-use  and  certifying  that: 

a.  The  "digital  computers"  or  related 
equipment  will: 

1.  Be  used  only  for  civil  applications;  and 

2.  Not  be  reexported  or  otherwise  disposed 
of  without  prior  *vritten  authorization  from 
the  Office  of  Export  Licensing: 

b.  Responsible  Western  representatives  gf 
the  supplier  will: 

1.  Have  the  right  of  access  to  the 
"computer  using  facility"  and  all  equipment, 
wherever  located,  during  normal  worldng 
hours  and  at  any  other  time  the  equipment 

is  operating;  and 

2.  Be  furnished  information  demonstrating 
continued  authorized  application  of  the 
equipment:  and 

3.  Be  notified  of  any  significant  change  of 
application  or  of  other  facts,  on  which  the 
license  was  based; 

2.  The  following  information  must  be 
clearly  stated  on  an  export  application  for 
equipment  controlled  by  this  Advisory  Note 

a.  A  full  description  of  the  equipment  and 
its  intended  application  and  workload:  and 
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b.  yr  complete  idantificatiao  of  all  end- 
uaan  and  tbeir  activitMa. 

Dated;  DeAmber  3, 1993. 
SaeE.Eckart, 

Assistant  Secretary  for  Export  k 

Administration. 

IFR  Doc.  93-30140  Piled  12-6-93;  4.03  pml 

■LUNO  COM  3S10-OT-P 


DEPARTMENT  Of  DEFENSE 

Department  of  the  Navy 

32  CFR  Part  706 

Certlflcationa  and  Examptlona  Under 
the  International  Regulatlona  for 
Preventing  Collisions  at  Sea,  1972; 
Amendment 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Final  rule. 

SUMMARY:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea,  1972  (72  COLREGS).  to  reflect  that 
the  hidge  Advocate  General  of  the  Navy 
has  determined  that  USS  KIDD  (DOG 
993)  is  a  vessel  of  the  Navy  which,  due 
to  its  special  construction  and  purpose. 


cannot  comply  fully  with  certain 
provisions  of  the  72  COLREGS  without 
interfsring  with  its  special  functions  as 
a  naval  destroyer.  The  intended  effect  of 
this  rule  is  to  warn  mariners  in  waters 
where  72  COLREGS  apply. 
EFFECTIVE  DATE:  18  Novembw  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Captain  R.R.  ROSSI.  JAGC.  U.S.  Navy. 
Admiralty  Counsel.  Office  of  the  Judge 
Advocate  General,  Navy  Department, 
200  Stovall  Street,  Alexandria,  VA 
22332-2400,  Telephone  number:  (703) 
325-9744. 

SliPPt^MENTARY  MFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C 
1605,  the  Department  of  the  Navy 
amends  32  CFR  part  706.  This 
amendment  provides  notice  that  the 
Judge  Advocate  General  of  the  Navy, 
under  authority  delegated  by  the 
Secretary  of  the  Navy,  has  certified  that 
USS  KIDD  PD  993)  is  a  vessel  of  the 
Navy  which,  due  to  its  special 
construction  and  purpose,  cannot 
comply  fiiUy  with  72  COLREGS:  Annex 
I,  section  3(a)  pertaining  te  the  location 
of  the  forward  masthead  Ught  in  the 
forward  quarter  of  the  vessel,  the 
placement  of  the  after  masthead  light, 
and  the  horizontal  distance  between  the 
forward  and  after  masthead  lights, 

Table  Five 


without  interfering  vrith  its  special 
function  as  a  naval  ship.  The  Judge 
Advocate  General  has  also  certified  that 
the  lights  involved  are  located  in  closest 
possible  compliance  with  the  applicable 
72  COLREGS  requirements. 

Moreever.  it  has  been  determined,  in 
accordance  with  32  CFR  parts  296  and 
701,  that  publication  of  this  amendment 
for  pubUc  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  pubhc  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  this  vessel  in  a 
manner  differently  &x)m  that  prescribed 
herein  will  adversely  affect  the  vessel's 
■  ability  to  perform  its  military  functions. 

List  of  Subiects  in  32  CFR  Part  706 

Marine  safety,  Navigation  (Water), 
Vessels. 

PART  706-{AMENDED] 

Accordingly,  32  CFR  part  706  is 
amended  as  follows: 

1.  The  authority  citation  for  32  CFR 
part  706  continues  to  read: 

Authority:  33  U.S.C.  1605. 

2.  Table  Five  of  706.2  is  amended  by 
revising  the  existing  entry  for  USS  KIDD 
(DD  993)  to  read  as  follows: 


Vessel 


Number 


Maslt>«ad  lights  not 
over  all  other  Nghts 

and  ut>slructions. 

Annex  I.  sec.  2(f) 


Forward  masthead 

light  not  in  fon*«rd 

quarter  of  ship. 

Annex  I,  sec.  3(a) 


After  mastheed  light 
less  than  ^/t  ship  s 

length  aft  of  fonMsrd 

mastt>ead  light. 

Annex  I,  sec.  3(a) 


Percentage 

horizontal 

separation 

attairted 


USS  KlOO  - DD  993 


39.8 


Dated:  November  18, 1993. 
J.E.  Dombroski, 

Ckipt.  JACC,  US.  Naty,  Acting  Judge 
Advocate  General. 

(FR  Doc.  93-299*7  Filed  12-8-93,  8:45  ami 
■NXMO  COM  3S10-*1-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[MI5-2-6032;  Fm.-4ai1-«l 

Approval  and  Promulgation  of 
Implementation  Plan;  Michigan 

AGENCY:  United  States  Environmental 

Protection  Agency  (U.S.  EPA). 

ACTION;  Final  rule. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency  is 
disapproving  revisions  to  the  Michigan 


State  Unplementation  Plan  (SIP)  for 
ozone  which  were  submitted  to  the  U.S. 
EPA  by  the  Michigan  Department  of 
Natural  Resources  (MDNR)  on  April  28. 
1989.  The  intent  of  these  revisions  was 
to  establish  a  monitoring  program  for 
leaking  components  of  process 
equipment  at  synthetic  organic  chemical 
and  polymer  manufacturing  plants  and 
natural  gas  processing  plants.  These 
rules  are  being  disapproved  because 
they  contain  defidencias  and  as  a  result, 
do  not  meet  the  provisions  of  the  Clean 
Air  Act  as  amended  in  1990  (Act).  As  a 
result  of  this  disapproval,  the  U.S.  EPA 
will  be  required  to  impose  highway 
funding  or  emission  offset  sanctions 
under  the  Act  tmless  the  State  submits 
and  the  U.S.  EPA  approves  corrections 
to  the  identified  deficiencies  within  18 
months  of  the  effective  date  of  this 
disapproval.  Moreover,  the  U.S.  EPA 
will  be  required  to  promulgate  a  federal 


implementation  plan  (FIP)  unless  the 
deficiencies  are  corrected  within  24 
months  of  the  effective  date  of  this 
disapproval. 

EFFECTIVE  DATR  This  action  is  effective 
January  10, 1994. 

ADDRESSES:  Copies  of  the  SIP  revision 
request  and  the  U.S.  EPA's  analysis  are 
available  for  inspection  at  the  following 
location:  (It  is  recommended  that  you 
telephone  Kathleen  D'Agostino  at  (312) 
886-1767  before  visiting  the  Region  5 
office.)  United  States  Environmental 
Protection  Agency,  Region  V.  Air  and 
Radiation  Division,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  D'Agostino,  Air  Toxics  and 
Radiation  Branch  (AT-18J).  United 
States  Environmental  Protection 
Agency,  Region  5,  77  West  Jackson 
Boulevard,  Chicago,  Ilhnois  60604* 
(312)  886-1767. 
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SUPPLEMENTARY  MFORMATION:  On  July 
30, 1993  (58  FR  40759).  the  U.S.  EPA 
published  a  notice  proposing 
disapproval  of  revisions  to  the  Michigan 
SIP  tor  ozone  which  were  submitted  on 
April  28,  1989.  Today  the  U.S.  EPA  is 
taking  final  action  to  disapprove  these 
revisions. 

Background 

On  April  28, 1989,  the  MDNR 
submitted  R  336.1628  (Rule  628). 
"Emission  of  volatile  organic 
compounds  from  components  of 
existing  process  equipment  used  in 
manufacturing  synthetic  organic 
chemicals  and  polymers;  monitoring 
program",  and  R  336.1629  (Rule  629). 
"Emission  of  volatile  organic 
compounds  from  components  of 
existing  process  equipment  used  in 
processing  natural  gas:  monitoring 
program",  of  Michigan's  Administrative 
Rules.  These  rules  were  submitted  to 
satisfy  outstanding  commitments  in  its 
1982  ozone  SIP  for  southeast  Michigan 
(Wayne,  Oakland,  and  Macomb 
Counties).  In  addition,  the  MDNR  chose 
to  expand  the  applicability  of  these 
rules  to  all  of  the  coimties  listed  in  the 
U.S.  EPA's  1988  request  to  Michigan 
that  deficiencies  in  the  existing  SIP  be 
corrected  (U.S.  EPA's  SIP-Call).  which 
included  the  Detroit.  Grand  Rapids,  and 
Muskegon  areas.  This  submittal, 
therefore,  also  responds  to  the  U.S. 
EPA's  SIP-Call.  the  requirement  of 
section  182(a)(2)(A)  of  the  Act  that  the 
State  correct  its  reasonably  available 
control  technology  (RACT)  rules  for 
ozone  nonattainment  areas  (Wayne. 
Oakland,  and  Macomb  Counties),  and 
the  requirement  of  section  182(b)(2)  of 
the  Act  that  nonattainment  areas  not 
previously  required  to  adopt  VOC  RACT 
do  so  (for  Livingston.  Monroe.  St.  Clair. 
Washtenaw.  Kent,  Ottawa,  and 
Muskegon  Counties).  A  detailed 
discussion  of  the  background  for  the 
above  rules  and  nonattainment  areas  is 
provided  in  the  notice  of  proposed 
rulemaking  (NPR)  cited  above. 

The  United  States  Environmental 
Protection  Agency  has  evaluated  the 
rules  for  consistency  with  the 
requirements  of  the  Act.  U.S.  EPA 
regulations  and  the  U.S.  EPA's 
interpretation  of  these  requirements  as 
expressed  in  the  various  U.S.  EPA 
policy  documents  referenced  in  the 
NPR.  The  United  States  Environmental 
Protection  Agency  is  today  disapproving 
the  rules,  thus  requiring  the  correction 
of  the  remaining  deficiencies.  A  detailed 
discussion  of  the  rule  provisions  and 
evaluations  has  been  provided  in  the 
NPR  and  in  technical  support 
documents  available  at  the  U.S.  EPA's 
Region  V  offire. 


Public  Comments 

A  30-day  public  comment  period  was 
provided  in  the  NPR.  The  United  States 
Environmental  Protection  Agency 
received  no  comments  on  the  proposed 
action. 

U.S.  EPA  Action 

The  United  States  Environmental 
Protection  Agency  is  today  disapproving 
the  above-referenced  rules  because  they 
contain  deficiencies  that  have  not  been 
corrected  as  required  by  sections 
182(a)(2)(A)  and  182(b)(2)  of  the  Act. 
and.  as  such,  the  rules  do  not  fully  meet 
the  requirements  of  part  D  of  the  Act.  As 
stated  in  the  NPR.  upon  the  effective 
date  of  this  notice  of  final  rulemaking 
(NFR),  the  18  month  clock  for  sanctions 
and  the  24  month  FIP  clock  will  begin. 
See  sections  179(a)  and  110(c)  of  the 
Act.  If  the  State  does  not  submit  the 
required  corrections  within  18  months 
of  the  NFR.  either  the  highway  sanction 
or  the  offset  sanction  will  be  imposed  at 
the  18  month  mark  (See  58  FR  51270). 
If  U.S.  EPA  does  not  approve  a  State    * 
plan  within  24  months.  U.S.  EPA  must 
promulgate  a  FIP.  U.S.  EPA 
acknowledges  that  Michigan  has  made  a 
submittal  in  a  letter  dated  November  12. 
1993  which  is  expected  to  address  the 
required  corrections  from  this  notice. 
Upon  U.S.  EPA's  finding  this  submittal 
complete,  the  sanctions  clock  will  stop. 

Regulatory  Process 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19.  1989  (54  FR  2214-2225).  On 
January  6. 1989.  the  Office  of 
Management  and  Budget  waived  Table 
2  and  Table  3  SIP  revisions  (54  FR  2222) 
fitim  the  requirements  of  section  3  of 
Executive  Order  12291  for  a  period  of 
two  years.  The  United  States 
Environmental  Protection  Agency  has 
submitted  a  request  for  a  permanent 
waiver  for  Table  2  and  Table  3  SIP 
revisions.  The  Office  of  Management 
and  Budget  has  agreed  to  continue  the 
temporary  waiver  imtil  sudytime  as  it 
rules  on  the  U.S.  EPA's  request.  This 
request  continues  in  effect  under 
Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  30. 1993. 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  February  7. 1994.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 


extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Environmental 
protection.  Hydrocarbons. 
Intergovernmental  relations.  Ozone. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  November  22. 1993. 
Valdas  V.  Adunkus. 
Regional  Administrator. 
IFR  Doc  93-30058  Filed  12-8-93;  8  45  ami 

BILUNQ  CODE  SS6»-S0-lf 


40  CFR  Part  88 
IFRL-4810-6J 
RIN  2060-AD32 

Clean  Fuel  Fleet  Program;  Definiaona 
and  General  Provlsiona 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  The  provisions  of  subpart  C  of 
title  n  of  the  Clean  Air  Act  require 
certain  states  to  revise  their  State 
Implementation  Plans  (SIP)  to 
incorporate  a  Clean  Fuel  Fleet  Program. 
Under  this  program,  specified 
percentages  of  the  new  vehicles 
acquired  in  model  year  1998  and  after 
by  certain  fleet  owners  must  meet  clean- 
fuel  fleet  vehicle  (CFFV)  emission 
standards.  This  requirement  can  be  met 
by  the  purchase  of  new  CFFVs,  the 
conversion  of  conventional  vehicles  to 
CFFVs.  or  through  purchases  of  credits 
pursuant  to  a  credit  program.  The 
revised  SIPs  for  affected  states  must  also 
include  provisions  to  implement  a 
credit  program  and  to  exempt  CFFVs 
trom  certain  transportation  control 
measures.  These  revisions  must  be 
submitted  to  EPA  by  May  15.  1994. 

This  final  rule  contains  definitions  for 
certain  key  terms  and  provisions,  for  use 
by  the  states  in  determining  the 
requirements  of  their  programs.  These 
terms  and  provisions  will  be  used  to 
determine  which  fleet  operators  are 
covered  by  the  requirements  of  the 
program  and  to  determine  which  fleet 
vehicles  will  be  counted  for  the 
purchase  requirements  of  the  program 
EFFECTIVE  DATE:  This  final  rule  is 
effective  January  10.  1994. 
ADDRESSES:  Materials  relevant  to  this 
final  rule  are  contained  in  Public  Docket 
No.  A-92-30,  located  at  room  M-1500. 
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Waterflde  Mall  [ground  floor).  U.S. 
Environmentai  Protection  Agenqr.  401 
M  Straet  SW..  Washington.  DC  20460. 
The  docket  ihay  be  inspected  from  8 
8.in.  until  12  noon  and  horn  1:30  p.m. 
until  3  p.m.  Monday  through  Friday. 
Under  40  CFR  part  2,  a  reasonable  fee 
may  be  charged  by  EPA  for  copying 
docket  materials. 

FOR  RIRTHB)  tNFORMATKM  CONTACT: 
Bryan  Manning.  U.S.  EPA  (RDSD-12). 
Regulation  Development  and  Support 
■Division,  2565  Plymouth  Road,  Ann 
Arbor,  Michigan  48105,  Telephone: 
313-741-7832. 

SUPPl^MENTARY  INFORMATION: 

I.  Background 

According  to  section  246(b)  of  the 
Clean  Air  Act  (the  "Act"),  beginning  in 
model  year  1998  "each  covered  fleet 
operator  in  each  covered  area"  shall 
include  a  certain  portion  of  clean-fuel 
fleet  vehicles  in  new  vehicle  purchases. 
Under  section  246(c)  of  the  Act.  the  date 
for  the  commencement  of  the  program 
may  be  delayed  until  as  late  as  model 
year  2001  if  vehicles  meeting  the  CFFV 
standards  are  not  offiared  for  sale  in 
CaUfomia  in  model  year  1998.  At  this 
time,  however,  EPA  expects  that 
vehicles  meeting  the  CFFV  standards 
will  be  offered  for  sale  in  California  in 
model  year  1998. 

There  are  three  terms  included  in  the 
Act  that  are  pivotal  in  determining 
which  fleet  vehicles  and  ultimately 
which  fleets  will  be  covered  by  the  fleet 
program.  These  are  "covered  fleet 
operator,"  "centrally  fueled,"  and 
"capable  of  being  centrally  fueled."  In 
addition,  several  other  terms  used  in 
sections  241  and  246  of  the  Act  need  to 
be  defined  to  determine  which  fleet 
vehicles  are  subject  to  the  purchase 
requirements.  These  terms  are:  Control; 
dealer  demonstration  vehicle; 
emergency  vehicle;  law  enforcement 
vehicle;  model  year;  motor  vehicles  held 
for  lease  or  rental  to  the  general  public; 
new  covered  fleet  vehicle;  nonroad 
vehicles  and  engines;  owned  or 
operated,  leased,  or  otherwise 
controlled;  person;  vehicle  used  for 
motor  vehicle  manufecturer  product 
evaluations  and  tests;  under  normal 
conditions  garaged  at  personal  residence 
at  night.  Also,  Q'A  believes  that  one 
additional  issue  requires  further 
clarification:  How  to  promote 
uniformity  for  multi-state 
nonattainment  areas. 

EPA  proposed  definitions  for  these 
terms  and  regulations  dealing  with  these 
issues  in  a  Notice  of  Proposed 
Rulemaking  (NPRM)  published  on  Jime 
10, 1993  in  the  Federal  Register  (58  FR 
32474),  and  held  a  public  hearing  on 


that  NPRM  on  July  15. 1993.  Comments 
were  accepted  at  that  time  and  for  thirty 
days  thereafter,  until  August  16. 1993. 
Comments  were  submitted  at  the 
hearing  by  seven  entities  representing 
both  the  industry  and  the  states  being 
regulated.  Written  comments  after  the 
hearing  were  submitted  by  these 
commenters  and  several  others. 
Interested  readers  are  referred  to  the 
docket  for  this  rulemaking  for  the 
transcript  of  the  hearing  and  copies  of 
all  written  comments  (see  the 
ADDRESSES  section  of  this  final  rule  for 
information  about  the  docket). 

n.  Pnblic  Participation 

The  development  of  proposed 
definitions  for  Clean  Air  Act  terms 
involved  significant  participation  from 
the  public,  especially  states  and  fleets. 
This  participation  resulted  first  in  EPA's 
decision  to  propose  regulations 
containing  standardized  key  definitions 
for  all  State  clean-fuel  fleet  programs 
under  part  C  of  title  II  of  the  Act,  and 
then  in  the  development  of  definitions 
that  responded  to  many  of  the  concerns 
and  suggestions  that  emerged.  The  draft 
definitions  were  coordinated  with  state 
and  fleet  interests  prior  to  release  of  the 
NPRM  and,  during  the  public  hearing 
and  public  comment  period,  EPA 
received  a  number  of  comments  on  the 
proposed  definitions.  In  response  to 
those  comments,  the  Agency  has 
prepared  a  document  entitled 
"Summary  and  Analysis  of  Comments: 
Proposed  Clean  Fuel  Fleet  Definitions," 
which  may  be  found  in  the  docket  for 
this  rule.  The  following  paragraphs 
review  several  of  the  most  significant 
issues  raised  in  the  comments  and 
discuss  the  reasoning  behind  EPA's 
final  decisions  on  these  issues. 

Several  commenters  addressed  EPA's 
proposed  definitions  for  "centrally 
fueled"  and  "capable  of  being  centrally 
fueled."  The  proposed  definition  for 
centrally  fueled  meant  a  vehicle  that  is 
refueled  at  least  75  percent  of  the  time 
at  a  central  location.  The  proposed 
definition  for  capable  of  being  centrally 
fueled  meant  it  is  practically  and 
economically  feasible  to  refiiel  the 
vehicle  centrally.  "Practical"  meant  that 
the  vehicle  does  not  travel  farther  than 
its  operational  range  more  than  50 
percent  of  the  time,  and  "economical" 
meant  that  central  fueling  for  those 
vehicles  would  not  cause  undue 
economic  hardship. 

Commenters  representing  heavy-duty 
engine  manufacturers  suggested  that  the 
program  should  only  apply  to  those 
vehicles  that  are  refueled  centrally  100 
percent  of  the  time  or  are  capable  of 
being  refueled  centraMy  100  percent  of 
the  time.  They  argue  that  vehicles 


purchased  by  heavy-duty  vehicle  fleet 
operators  in  order  to  comply  with  clean- 
fuel  fleet  programs  will  be  dedicated  >o 
a  single  fuel  that  may  not  be  widely 
available.  These  commenters  suggested 
that  to  reouire  fleet  operators  to  replace 
vehicle*  ihst  currently  spend  some  time 
out  of  range  of  the  central  fueling 
faciUties  with  dedicated  vehicles  may 
require  fleet  operators  to  change  their 
business  significantly  or  acquire  more 
vehicles  in  order  to  keep  more  vehicles 
closer  to  the  fuel. 

Other  commenters,  primarily  those 
representing  natural  gas  interests,  made 
an  opposing  point.  For  the  "centrally 
fueled"  de&iition,  they  suggested  that 
the  75  percent  criterion  was  too  high 
and  that  vehicles  that  currently  operate 
at  least  50  percent  of  their  time  inside 
the  range  of  a  central  facility  should  also 
be  considered  centrally  fueled.  This 
position  was  based  on  the  expectation 
that,  by  1998,  the  natural  gas  fueling 
infrastructure  would  be  sufficiently 
widespread  that  vehicles  need  not 
always  return  "home"  for  fueling.  They 
supported  EPA's  proposed  definition  for 
"capable  of  being  centrally  refueled" 
with  minor  revisions.  Finally,  several 
other  commenters,  including  light-duty 
vehicle  manufacturers,  petroleum 
interests,  and  light-duty  vehicle  fleet 
operators,  commented  that  the  proposed 
75  percent  criterion  was  appropriate. 
However,  with  regard  to  the  definition 
for  capable  of  being  centrally  fueled, 
they  believed  that  the  proposed 
criterion  of  50  percent  of  operation 
within  reach  of  the  fueling  facility  was 
too  low  and  would  include  many 
vehicles  that  would  not  in  fact  be 
capable  of  central  fueling.  These 
commenters  believed  that  the  threshold 
for  capable  of  being  centrally  fueled 
should  be  raised  to  at  least  the  75 
percent  criterion,  to  bring  it  in  Une  with 
the  threshold  for  central  fueling. 

EPA  is  persuaded  by  the  comments 
suggesting  that  the  definition  of 
"centrally  fueled"  be  limited  to  vehicles 
that  are  centrally  fueled  100  percent  of 
the  time  and  that  the  definition  of 
"capable  of  being  centrally  fueled"  be 
limited  to  vehicles  that  could  be  fueled 
centrally  100  percent  of  the  time.  EPA 
also  believes  that  similar  logic  applies  to 
both  heavy-duty  and  Ught-duty  vehicles. 
First,  EPA  agrees  that,  in  many  cases, 
the  required  fuel  may  not  be  widely 
available.  While  it  is  not  clear  whether 
special  diesel  fuel  will  be  required  for 
heavy-duty  vehicles,  special  gasoline 
will  be  required  for  vehicles  certified  on 
Cahfomia  reformulated  gasoline  sold 
outside  California  or  for  vehicles 
certified  on  federal  reformulated 
gasoline  operated  outside  areas  covered 
by  reformulated  gasoline  programs. 
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Since  fleet  vehicles  will  need  to  use  the 
fuel  on  which  they  are  certified,  and 
that  fuel  may  not  always  be  easily 
available,  it  therefore  makes  sense  to  use 
a  100  percent  threshold.  Alternative 
fuels,  including  compressed  nattiral  gas, 
may  increase  in  availability,  but  they  are 
likely  to  remain  much  less  available 
than  gasoline. 

Second,  as  suggested  by  some 
commenters,  EPA  beUeves  that  revising 
the  definition  of  "central  fueled"  will 
enhance  regulatory  efficiency.  With  the 
recent  enactment  of  the  Federal  Energy 
Policy  Act  (EPAct),  requirements  to 
purchase  vehicles  capable  of  using 
alternative  fuels  will  be  phasing  at  or 
near  the  same  time  as  when  the  fleets 
program  becomes  effective,  and  EPAct 
will  likely  apply  to  many  of  the  same 
fleets  as  the  Clean  Fuel  Fleet  program. 
Dedicated  alternative  fueled  vehicles 
capable  of  meeting  very  low  exhaust 
and  evaporative  emission  standards  are 
the  best  choice  from  the  environmental 
and  energy  perspectives  of  both 
programs  because  there  is  no  option  to 
operate  such  a  vehicle  on  a  fuel  that  is 
less  clean  or  that  results  in  less 
replacement  of  imported  petroleum  fuel 

As  the  commenters  pointed  out,  a 
program  that  would  require  the 
replacement  of  vehicles  now  operated  in 
"mixed  service"  (i.e.,  vehicles  that  are 
refueled  centrally  most  of  the  time  but 
that  operate  outside  the  range  of  the 
central  facilities  some  of  the  time)  with 
vehicles  requiring  central  fueling  all  the 
time  seems  unnecessarily  burdensome. 
Under  such  a  program,  heavy-duty 
vehicle  fleet  operators  that  operate 
mixed  service  fleets  would  be  faced 
with  two  options.  They  can  replace 
mixed  service  vehicles  with  clean  fuel 
vehicles  that  meet  the  CFFV  emission 
standards  on  gasoline  or  diesel  fuel.  The 
disadvantage  with  this  solution  is  that 
the  technology  might  not  be  available 
for  heavy-duty  vehicles  to  meet  the 
heavy-duty  CFFV  standards  operating 
on  gasoline  or  diesel  fuel,  and 
reformulated  fuels  may  not  be  readily 
available  each  time  a  mixed  service 
vehicle  travels  farther  than  its  operation 
range.  Alternatively,  fleet  operators  who 
operate  mixed  service  fleets  can  replace 
mixed  service  vehicles  with  vehicles 
that  operate  on  reformulated  diesel  fuel 
and  conventional  diesel  fuel  (i.e.,  dual- 
fuel  vehicles).  The  problem  with  this 
solution,  according  to  these 
commenters,  is  that  dual-fuel 
technology  may  not  be  available.  If  dual- 
fuel  vehicles  are  not  available,  fulfilling 
the  tasks  now  served  by  mixed-service 
vehicles  with  dedicated  vehicles  would 
be  very  difficult  FurtJier.  the  Clean  Air 
Act  requires  that  clean-fuel  fleet 
vehicles  must  use  clean  fuel  when 


operating  in  the  nonattainment  area, 
and  forcing  the  use  of  dual-fuel  vehicles 
in  these  mixed  service  applications 
would  unnecessarily  create  the  potential 
for  misfueling  (i.e.,  operating  on  the 
wrong  fiiel  while  in  the  covered  area), 
and  would  result  in  the  loss  of 
environmental  benefits. 

Similarly,  as  the  definitions  were 
proposed,  operators  of  Ught-duty 
vehicle  and  light-duty  truck  fleets 
would  be  encouraged  to  purchase 
vehicles  that  op>erate  on  or  are  capable 
of  operating  on  conventional  (or 
reformulated)  petroleum  fuels.  Fleet 
operators  who  buy  these  vehicles  would 
have  to  either: 

(1)  Purchase  separate  vehicles  to 
satisfy  the  alternative  fuel  vehicle 
requirements  of  the  Energy  Policy  Act. 
or 

(2)  Purchase  flexible-fuel  or  dual-fuel 
vehicles,  which  would  achieve 
significantly  less  emission  reductions 
than  clean,  dedicated  alternative  fuel 
vehicles.  Even  though  fleet  operators 
using  dual-fuel  vehicles  are  required  to 
operate  these  vehicles  on  "clean  fuel"^ 
while  in  the  nonattainment  area,  dual- 
fuel  vehicles  that  also  operate  on 
conventional  gasoline  would  contribute 
more  evaporative  emissions  in  the 
nonattainment  area  than  clean, 
dedicated  alternative  fuel  vehicles.  For 
example,  vehicles  capable  of  operating 
on  both  ethanol  and  gasoline  have  more 
evaporative  emissions  because  when 
these  two  fuels  are  mixed  in  the  gas 
tank,  the  mixture  is  more  volatile  than 
either  ethanol  or  gasoline  separately. 
Also,  when  such  a  vehicle  returns  to  the 
covered  area,  there  is  a  problem  of  what 
to  do  with  the  gasoline  in  the  tank,  since 
the  vehicle  is  required  to  operate  on  a 
clean  fuel  (in  this  case,  ethanol)  when 
operating  in  the  covered  area.  In  the 
case  of  a  dual-fuel  clean-fuel  vehicle 
that  uses  compressed  natural  gas.  such 

a  vehicle  has  greater  emissions  than  a 
dedicated  CNG  vehicle.  This  is  because 
a  dedicated  CNG  vehicle  has  no 
evaporative  emissions,  while  a  dual-fuel 
CNG  vehicle  will  have  evaporative 
emissions  due  to  the  presence  of  the 
second  fuel.  Both  of  these  unproductive 
choices  will  be  avoided  if  the  Clean 
Fuel  Fleet  program  does  not  require  the 
replacement  of  mixed-use  vehicles  with 
clean-fuel  vehicles  but.  rather,  aims  the 
program  toward  those  vehicles  that  are 
or  could  reasonably  be  centrally  fueled 
all  of  the  time. 

EPA  believes  that  focusing  these  two 
definitions  more  clearly  on  vehicles  that 
are  or  could  be  centrally  fueled  all  the 
time  will  help  resolve  fleet  concerns 
about  fuel  availability  and  will  facilitate 
compliance  with  both  Clean  Air  Act  and 
EPAct  fleet  requirements.  These 


revisions  of  "centrally  fueled"  and 
"capable  of  being  centrally  fueled" 
would  encompass  fewer  vehicles  than 
the  previous  (iefinitions.  but  would 
remove  impediments  to  fleets  selecting 
the  use  of  dedicated  alternative  fuel 
vehicles,  which  EPA  believes  are  the 
best  choice  to  meet  the  requirements  of 
the  program,  these  vehicles  would 
inherently  have  less  emissions  (exhaust 
and  evaporative  emissions)  than  mixed- 
use  vehicles.  Furthermore,  based  on  the 
rapid  evolution  of  federal,  state,  and 
local  policy  initiatives  relating  to 
alternate  fuel  vehicles.  EPA  believes 
that  these  revised  definitions  are  a 
necessary  part  of  a  coordinated 
framework  for  promoting  dedicated 
clean  alternate  fuel  vehicles.  The 
purchase  of  dedicl*ted  alternate  fuel 
vehicles  by  fleet  operators  could  lead  to 
advances  in  the  development  of  an 
alternate  fuel  refueling  infrastructure 
and  the  optimization  of  alternate  fuel 
vehicle  technology  (engines  designed 
with  the  expectation  of  operating  on 
only  one  fuel  and  then  optimized  for 
that  fuel).  As  incentives  are 
implemented  and  economic  barriers  are 
reduced  for  fleet  operators  to  purchase 
dedicated  alternate  fuel  vehicles,  the 
revised  definitions  would  allow  for  the 
development  of  a  growing  market 
demand  for  these  vehicles  that  would 
then  lead  to  even  greater  and  sustained 
emission  benefits.  Finally.  EPA  intends 
that  the  revised  definitions  enable  a 
fleet  owner  to  easily  choose  i  single 
vehicle  type  to  satisfy  their  entire 
purchase  requirement  for  the  Clean  Fuel 
Fleet  Program  (and  perhaps  the  fleet 
requirements  of  the  EPAct)  since  it  will 
m^e  the  program  both  easier  for  fleets 
to  comply  with  and  easier  for  states  to 
enforce. 

While  most  of  the  significant 
comments  addressed  the  key  definitions 
relating  to  whether  a  vehicle  is  or  can 
be  centrally  fueled.  EPA  received  a 
number  of  comments  on  the  remaining 
propovsed  definitions  as  well.  These 
remaining  comments  have  resulted  in 
revisions  in  several  areas,  but  no  major 
changes  from  the  proposal  have 
occurred.  EPA's  reasoning  supporting 
the  final  definiUons  in  light  of  the  full 
range  of  comment  is  discussed  in  detail 
in  the  Summary  and  Analysis  of 
Comments  document. 

III.  Content  of  the  Rule 

As  a  result  of  comments  and  further 
analysis  by  EPA,  three  definitions  are 
being  changed  in  a  substantive  way 
from  the  proposed  definitions.  They  are 
"covered  fleet  operator,"  "centrally 
fueled,"  and  "capable  of  being  centrally 
fueled."  In  addition,  another  definition 
is  being  added:  "can  be  centrally 
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fueled."  This  definition  describes  the 
group  df  fleet  vehicles  that  are  centrally 
fuelMi  or  that  are  capable  of  being 
centrally  fueled  (the  sum  of  both  of 
these).  Thesefbiu'  terms  are  pivotal  in 
determining  which  fleet  vehicles  and 
which  fleets  will  be  covered  by  the  fleets 
program;  therefore,  EPA  will  discuss 
these  terms  together.  This  will  faciUtate 
the  reader's  understanding  of  their 
interdependence  and,  consequently,  of 
their  meaning.  Fleet  operators  can 
determine  whether  they  are  covered 
fleet  operators  if  their  fleets  or  fleet 
vehicles  meet  the  criteria  of  these 
definitions.  Final  definitions  for  the 
other  terms  EPA  had  proposed  to  define 
are  presented  following  tne  discussion 
of  these  four  terms. 

A.  Definitions  of  Covered  Fleet 
Operator,  Can  Be  Centrally  Fueled. 
Centrally  Fueled,  and  Capable  of  Being 
Centrally  Fueled 

1.  Covered  Fleet  Operator 

In  this  rule.  EPA  is  defining  "covered 
fleet  operator"  as  meaning  a  person  who 
operates  a  fleet  of  at  least  ten  covered 
fleet  vehicles,  and  that  fleet  is  operated 
in  a  single  covered  area,  even  if  the 
covered  fleet  vehicles  are  garaged 
outside  of  it.  Under  section  241(6)  of  the 
Act,  a  "covered  fleet  vehicle"  is  one  for 
which  clean-fuel  vehicle  standards 
apply  and  which  is  in  a  "covered  fleet" 
that  is  centrally  fueled  or  capable  of 
being  centrally  fueled.  Thus,  the 
definition  of  "covered  fleet  operator"  is 
dependent  on  the  definitions  of 
"centrally  fueled"  and  of  "capable  of 
being  centrally  fueled."  As  noted  above, 
the  sum  of  the  vehicles  that  are  centrally 
fueled  or  are  capable  of  being  centrally 
fueled  are  referred  to  as  vehicles  that 
can  be  centrally  fueled.  These  terms  are 
further  defined  below. 

This  definition  is  intended  to  clarify 
the  criteria  that  determine  if  a  fleet 
operator  is  a  covered  fleet  operator. 
According  to  this  definition,  the 
determination  is  based  on  whether  three 
major  criteria  are  satisfied  by  an 
operator's  fleet  or  the  vehicles  in  his/her 
fleet: 

(1)  If  the  fleet  can  be  classified  as  a 
"covered  fleet"; 

(2)  If  10  or  more  fleet  vehicles  are 
operated  in  a  single  covered  area;  and 

(3)  If  at  least  10  of  those  fleet  vehicles 
that  are  operated  in  the  covered  area  can 
be  centrally  fueled  as  defined  below  (i.e. 
they  are  currently  centrally  fueled  or 
they  are  capable  of  being  centrally 
fueled),  thereby  making  them  covered 
fleet  vehicles.  If  these  criteria  are  met, 
the  fleet  or  that  portion  of  the  fleet  that 
meet  these  criterion  is  subject  to  the 
purchase  requirements  specified  in  the 


Act.  These  conditions  are  discussed  in 
more  detail  below. 

(a)  Covered  Fleet.  The  term  "covered 
fleet"  is  defined  in  section  241(5)  of  the 
Act  as  "10  or  more  motor  vehicles 
which  are  owned  or  operated  by  a  single 
person*  *  '."That  section  also 
contains  a  list  of  vehicles  that  are  not 
covered  and  are  not  to  be  counted  in 
determining  a  covered  fleet  (exempt 
vehicles).  These  are:  "motor  vehicles 
held  for  lease  or  rental  to  the  general 
pubUc.  motor  vehicles  held  for  sale  by 
motor  vehicle  dealers  (including 
demonstration  vehicles),  motor  vehicles 
used  for  motor  vehicle  manufacturer 
product  evaluations  or  tests,  law 
enforcement  and  other  emergency 
vehicles,  or  nonroad  vehicles  (including 
farm  and  construction  vehicles)."  Many 
of  these  terms  are  defined  below.  Those 
motor  vehicles  that  are  not  specifically 
exempt  under  section  241(5)  are 
"nonexempt"  fleet  vehicles.  •' 

Any  fleet  operator  who  owns  or 
operates  a  fleet  of  10  or  more 
nonexempt  fleet  vehicles  may  be  subject 
to  the  purchase  requirements  of  the  Act. 
However,  the  actual  determination  of 
whether  or  not  that  fleet  operator  must 
purchase  clean  fuel  vehicles  hinges  on 
whether  or  not  the  fleet  operator  has  a 
fleet  of  10  or  more  covered  fleet 
vehicles.  By  the  same  token,  any  fleet 
operator  who  operates  a  fleet  of  9  or 
fewer  motor  vehicles  is  not  subject  to 
the  pinchase  requirements  under  the 
Act. 

(b)  In  the  Covered  Area.  Although 
section  246(a)(2)  of  the  Act  defines  the 
term  "covered  area"  and  section  246(b) 
specifically  limits  the  program's 
application  to  "each  covered  fleet 
operator  in  each  covered  area,"  the  Act 
does  not  clearly  define  what  the  term 
"in"  means.  It  is  clear  that  fleet  vehicles 
garaged  in  the  covered  area  are  affected 
by  the  Clean  Fuel  Fleet  Program; 
however,  the  issue  of  fleet  vehicles 
operated  in  but  garaged  outside  the 
covered  area  needs  to  be  addressed 
further.  EPA  believes  that  Congress 
intended  for  those  fleet  vehicles 
operated  in,  but  garaged  outside,  the 
covered  area  to  be  included  in  the  Clean 
Fuel  Fleet  Program  since  vehicle  miles 
travelled  in  the  covered  area  clearly 
affect  air  quahty  in  the  covered  area. 

In  the  NPRM,  EPA  proposed  to 
address  the  issue  of  fleet  vehicles 
operated  in,  but  garaged  outside,  the 
covered  area  by  defining  the  term 
"operated  in  a  covered  area"  as  meaning 
a  fleet  which  is  operated  from  a  covered 
area,  or  spends  75  percent  or  more  of 
total  fleet  operating  time  in  a  covered 
area.  However,  diuing  the  comment 
period,  EPA  became  aware  of  problems 
with  this  definition. 


The  proposed  definition  could  have 
created  competitive  inequities. 
Specifically,  for  fleets  often  or  more 
vehicles  that  can  be  centrally  fueled,  > 
fleets  located  in  the  covered  area  would 
have  been  affected  by  the  program  no 
matter  how  much  of  their  operating  time 
was  spein^iQ  the  covered  area.  As  long 
as  they  had  ten  or  more  vehicles  that 
can  be  centrally  fueled,  they  would  have 
been  subject  to  the  purchase 
requirements  of  the  Act  However,  for 
similar  fleets  located  outside  the 
covered  area,  fleets  of  ten  or  more 
vehicles  that  can  be  centrally  fueled 
would  have  been  affected  by  the 
program  only  if  they  spent  75  percent  or 
more  of  total  fleet  operating  time  in  the 
covered  area.  If  they  did  not  meet  that 
high  standard  of  operating  time  in  the 
covered  area,  they  would  not  have  been 
subject  to  the  purchase  requirements  of 
the  Act. 

The  proposed  definition  also  would 
have  treated  differently  fleets  with 
similar  impacts  on  a  covered  area's 
ambient  air  quality  based  merely  on 
whether  the  fleets  were  operating  from 
a  location  inside  or  outside  the  covered 
area.  Vehicle  miles  travelled  in  a 
covered  area  affect  the  air  quahty  the 
same  regardless  of  where  the  vehicle  is 
garaged. 

Second,  the  proposed  definition  could 
have  created  administrative  and 
enforcement  problems  for  states  and 
EPA.  EPA  beUeves  that  it  should  be  less 
of  an  administrative  burden  to 
determine  whether  a  fleet  that  can  be 
centrally  fueled  operates  at  all  in  a 
covered  area  rather  than  determining 
whether  such  a  fleet  operates  75  percent 
of  total  operating  time  in  a  covered  area. 

Therefore,  rather  than  promulgate  a 
flawed  definition,  EPA  is  withdrawing 
the  proposed  definition  of  the  term 
"operated  in  a  covered  area".  Although 
it  might  be  useful  to  define  this  term  by 
regulation  for  purposes  of  uniformity, 
EPA  is  constrained  in  finalizing  an 
improved  definition  by  notice  and 
comment  concerns. 

EPA  believes  that  states  would 
achieve  the  maximum  available  air 
quality  benefits  of  the  fleet  program  by 
defining  the  term  "operated  in  a  covered 
area"  such  that  a  vehicle  will  be  covered 
if  it  operates  in  a  covered  area  at  any 
time  during  the  year,  and  EPA  suggests 
that  States  consider  this  approach. 
However,  since  the  Clean  Fuel  Fleet 
Program  is  a  State  program  administered 
through  SIPs  and  since  EPA  is  not 
finalizing  a  definition  for  this  term. 
States  will  have  some  flexibility  in 
defining  "operated  in  a  covered  area" 
subject  to  EPA  approval.  During  the  SIP 
approval  process,  EPA  will  consider 
how  much  emission  reduction  to  credit 
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to  States  based  ou  the  broadness  of  their 
definition  for  "operated  in  the  covered 
area."  Obvioiuly.  the  larger  the  number 
of  vehicles  included  in  the  program  the 
greater  the  benefits  available.  EPA  may 
in  the  future  propose  to  define  this  term 
by  regulation  in  a  separate  rulemaking. 

(c)  Covered  Fleet  Vehicle.  Section 
241(6)  of  the  Act  defines  "covered  fleet 
vehicle"  as  meaning  a  motor  vehicle 
that  is:  "(i)  In  a  vehicle  class  for  which 
standards  are  applicable  imder  this  part; 
and  (ii)  in  a  covered  fleet  which  is 
centrally  fueled  (or  capable  of  being 
centrally  fueled),"  witn  the  exception 
that  "•  •  "no  vehicle  which  under 
normal  operations  is  garaged  at  a 
personal  residence  at  night  shall  be 
considered  to  be  *  *  *  capable  of  being 
centrally  fueled  •  •  •"  To  determine  if 
the  fleet  consists  of  10  or  more  covered 
fleet  vehicles,  then,  the  fleet  operator 
who  owns  or  operates  a  fleet  of  10  or 
more  non-exempt  vehicles  that  are 
operated  in  a  covered  area  must 
determine  if  at  least  10  of  those  vehicles 
can  be  centrally  fueled  (i.e.,  they  are 
centrally  fueled  or  capable  of  being 
centrally  fueled,  as  defined  below.) 

2.  Can  be  Centrally  Fueled 

During  the  comment  period,  it  became 
apparent  to  EPA  that  it  would  be  useful 
to  define  a  single  term  that  would 
enoompass  those  vehicles  that  are 
currently  centrally  fueled  and  those  that 
are  capable  of  being  centrally  fueled. 
Such  a  term  would  be  useful  both  to 
clarify  certain  definitions,  such  as 
covered  fleet  operator,  and  to  simpUfy 
the  program  for  the  states  and  the 
thousands  of  potentially  affected  fleet 
owners. 

Therefore,  EPA  is  defining  "can  be 
centrally  fueled"  as  meaning  the  sum  of 
those  vehicles  that  are  centrally  fueled 
and  those  vehicles  that  are  capable  of 
being  centrally  fueled.  Thus,  this 
definition  encompasses  those  vehicles 
that  are  known  to  be  able  to  be  centrally 
fueled,  either  because  they  already  are 
or  they  could  be,  pursuant  to  the 
definitions  and  determinations  of 
centrally  fueled  and  capable  of  being 
centrally  fueled,  deflncKi  below. 

3.  Centrally  Fueled 

As  discussed  in  the  response  to 
comments  section  of  this  rule,  EPA  is 
defining  "centrally  fueled  "  as  a  fleet,  or 
that  part  of  a  fleet,  consisting  of  vehicles 
that  are  fueled  100  percent  of  the  time 
at  a  location  that  is  owned,  operated,  or 
controlled  by  the  covered  fleet  operator. 
or  is  under  contract  with  the  covered 
fleet  operator.  Any  vehicle  that  under 
normal  operations  is  garaged  at  a 
personal  residence  at  night  but  that  is, 
in  fiact.  centrally  fueled  100  percent  of 


the  time  shall  be  considered  to  be 
centrally  fueled  for  the  purpose  of  this 
definition.  The  £act  that  one  or  more 
vehicles  in  a  fleet  is/are  not  centrally 
fueled  does  not  exempt  an  entire  fleet 
from  the  purchase  requirements  under 
the  Act:  those  non-exempt  vehicles  that 
are  centrally  fueled  or  capable  of  being 
centrally  fueled  will  count  as  covered 
fleet  vehicles  and  will  be  applied 
toward  the  10- vehicle  minimum 
covered  fleet  size  threshold. 

This  definition  of  "centrally  fueled" 
is  intended  to  clarify  the  criteria  that 
determine  if  a  fleet  is  centrally  fueled. 
As  described  above,  the  determination 
of  whether  a  vehicle  is  a  covered  fleet 
vehicle  depends,  in  ptart,  on  whether  the 
vehicle  is  in  a  covered  fleet  that  is 
centrally  fueled. 

It  should  be  noted  that  the  fact  that  a 
fleet  vehicle  is  not  centrally  fiieled  does 
not  mean  it  is  exempt  from  the  program, 
since  the  part  of  the  fleet  that  is  affected 
by  the  program  are  those  vehicles  that 
are  centrally  fueled  or  could  be  centrally 
fueled.  It  is  possible  that  a  vehicle  that 
is  not  currently  centrally  fueled  could  . 
be  centrally  fueled.  Vehicles  that  are  not 
centrally  fueled,  pursuant  to  this 
definition,  and  that  are  not  specifically 
exempt,  pursuant  to  section  214(5),  may 
still  be  capable  of  being  centrally  fueled. 
Therefore,  a  fleet  operator  who  has 
determined  his  or  her  fleet  vehicles  are 
not  centrally  fueled  must  still  determine 
if  they  are  capable  of  being  centrally 
fueled.  If  they  are,  then  the  total  of  these 
vehicles,  i.e..  those  vehicles  that  can  be 
centrally  fueled,  may  constitute  a  fleet 
that  may  be  subject  to  the  purchase 
reouirements  of  the  Act. 

Also,  a  covered  fleet  is  any  group  of 
at  least  ten  covered  fleet  veldcles  that 
can  be  centrally  fueled;  the  entire  fleet 
of  nonexempt  vehicles  need  not  be 
centrally  fueled  or  capable  of  being 
centrally  fueled.  Therefore,  if  only  a 
portion  of  the  fleet  of  nonexempt 
vehicles  (a  subfleet)  can  be  centrally 
fueled,  and  that  subfleet  consists  often 
or  more  nonexempt  vehicles,  then  that 
subfleet  is  a  covered  fleet  So,  for 
example,  if  a  fleet  consists  of  20 
vehicles,  18  of  which  are  nonexempt, 
and  if  14  of  those  nonexempt  vehicles 
can  be  centrally  fueled,  then  that 
subfleet  of  14  vehicles  is  a  covered  fleet 
and  is  subject  to  the  purchase 
reouirements  under  die  Act. 

fa)  Contract  Fueling.  Contract  fueling 
is  deemed  to  exist  if  a  fleet  vehicle  is 
required  to  be  refueled  at  a  service 
station  or  other  faciUty  with  which  the 
fleet  owner  has  entered  into  a  contract 
for  such  refueling  purposes.  If  this  is  the 
case,  then  that  fleet  vehicle  would  be 
considered  to  be  centrally  fueled. 
However,  if  there  is  no  such  contract. 


and  the  fleet  vehicle  receives  no  special 
refueling  benefits  at  the  service  station 
(i.e.,  it  is  treated  as  a  normal  retail 
customer),  thfn  that  vehicle  would  not 
be  considered' centrally  fueled.  Retail 
credit  card  purchases  are  not  considered 
to  be  a  refueling  agreement  However, 
commercial  fleet  credit  cards  are 
considered  to  be  a  refueling  agreement, 
since  they  are  intended  as  a  special  fuel 
arrangement  for  fleet  purchases  alone. 

(b)  Determination  of  Central  Fueling 
EPA  intends  that  determination  of 
whether  a  vehicle  is  centrally  fueled  be 
made  based  on  the  refueling  patterns  for 
that  vehicle,  regardless  of  where  it  is 
kept  when  not  in  use.  It  should  be 
relatively  easy  to  determine  if  a  vehicle 
is  centrally  fueled  100  percent  of  the 
time.  First,  the  flee((  operator  must  have 
central  fueling  facilities  or  have 
arrangements  for  contract  fueling  with  a 
fuel  provider.  Second,  the  vehicle  must 
receive  all  of  its  fuel  from  those  central 
fueling  fadUties  or  through  that  fuel     . 
provider,  regardless  of  where  that 
vehicle  is  parked  when  it  is  not  in  use. 
Again,  just  because  a  vehicle  is  not 
centrally  fueled  100  percent  of  the  time 
does  not  mean  that  vehicle  is  exempt 
fit)m  the  program.  It  may  be  capable  of 
being  centrally  fueled,  as  described 
below. 

EPA  intends  that  states  require  that 
fleet  operators  report  to  them  the 
number  of  their  fleet  vehicles  that  are 
centrally  fueled  in  the  manner  described 
in  the  section  on  reporting 
requirements,  below. 

(c)  Location.  For  the  purpose  of  this 
definition  (and  the  definition  of 
"capable  of  being  centrally  fueled" 
below),  "location"  means  any  building, 
structiue,  facility,  or  installation,  which; 
(i)  Is  owned  or  operated  by  a  person,  or 
is  under  the  control  of  a  person;  (ii)  is 
located  on  one  or  more  contiguous 
properties  and  (iii)  contains  or  could 
contain  a  fueling  pump  or  pumps  for  the 
use  of  the  vehicles  owned  or  controlled 
by  that  person.  This  definition  is  meant 
to  encompass  all  of  the  facilities  of  the 
fleet  operator  in  a  single  covered  area, 
in  their  entirety.  Location  is  not  meant 
to  be  interpreted  narrowly,  e.g..  as  a 
single  refueling  pump. 

4.  Capable  of  Being  Centrally  Fueled 

EPA  is  defining  a  fleet  that  is  "capable 
of  being  centrally  fueled"  as  a  fleet,  or 
that  part  of  a  fleet,  consisting  of  vehicles 
that  could  be  refueled  100  percent  of  the 
time  at  a  location  that  is  owned, 
operated,  or  controlled  by  the  covered 
fleet  operator,  or  is  under  contract  with 
the  covered  fleet  operator.  The  fact  that 
one  or  more  vehicles  in  a  fleet  is/are  not 
capable  of  being  centrally  fueled  does 
not  exempt  an  entire  fleet  from  the 
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prograni;  those  vehicles  that  are  capd>le 
of  being  centrally  fueled  will  coxint 
toward  the  10-vehicle  minimum  fleet 
size  thieshoM. 

(a)  Determination  of  Capable  of  Being 
Centrally  Fueled.  EPA  intends  that  the  ^ 
detennination  of  whether  a  fleet  is 
centrally  fueled  will  be  made  based  on 
the  refueling  patterns  for  that  pertion  of 
the  fleet  consisting  of  nonexempt 
vehicles  that  are  not  centrally  refueled 
100  percent  of  the  time,  excluding  those 
vehicles  that  are  garaged  at  a  personal 
residence  at  night.  This  detennination 
will  not  be  done  on  a  vehicle-by- vehicle 
basis,  since  it  would  be  too  easy  to 
evade  the  program.  For  example,  trips 
among  vehicles  could  be  shifted  so  that 
no  vehicle  is  capable  of  central  fueling. 
For  the  portion  of  the  fleet  operated 
in  the  covered  area  that  includes 
vehicles  that  are  not  centrally  refueled 
100  percent  of  the  time  and  are  not 
garaged  at  a  personal  residence  at  night, 
there  are  two  different  cases  in  which 
the  fleet  operator  would  need  to 
determine  whether  these  vehicles  are 
capable  of  being  centrally  fueled:  (1)  If 
the  fleet  operator  already  owns, 
operates,  or  controls  a  location  that 
contains  central  fueling  facilities  or  has 
an  arrangement  for  contract  fueling,  but 
some  fleet  vehicles  are  not  refueled  at 
those  fadlities  100  percent  of  the  time; 
or  (2)  if  the  fleet  operator  does  not 
currently  own,  operate,  or  control 
central  meling  facilities  or  does  not 
have  an  arrangement  for  contract 
fueling.  EPA  intends  that  the  methods 
for  maldng  these  determinations  with 
respect  to  each  of  these  cases  be 
performed  as  described  below. 

(i)  When  fleet  has  refueling  facilities. 
In  the  first  case,  when  a  fleet  operator 
already  owns,  operates,  or  controls 
central  fueling  facihties,  or  has  an 
arrangement  for  contract  fueling,  the 
portion  of  the  fleet  operated  in  the 
covered  area  that  is  capable  of  being 
centrally  fueled  100  percent  of  the  time 
is  equal  to  the  ratio  of  the  number  of 
miles  from  trips  that  could  be  centrally 
fueled  to  the  total  number  of  miles 
travelled  by  that  portion  of  the  fleet, 
averaged  over  all  nonexempt  fleet 
vehicles  (excluding  those  vehicles 
which  are  centrally  fueled  or  which  are 
garaged  at  a  personal  residence  at  night) 
For  die  purpose  of  this  calculation, 
miles  from  trips  that  could  be  centrally 
fueled  are  those  miles  from  trips  that 
would  not  require  a  vehicle  to  travel 
outside  of  its  operational  range.  The 
operational  range  is  the  distance  a 
vehicle  is  able  to  travel  on  a  round  trip 
with  a  single  refueling:  however,  the 
operational  range  should  be:  (1)  No  less 
than  50  percent  of  the  average  range  of 


the  existing  fleet  but  (2)  in  any  case  no 
less  than  300  miles. 

The  calculation  should  be  based  on  a 
sample  trip  profile  for  that  portion  of 
the  fleet  operated  in  the  covered  area 
that  is  not  centrally  fueled  100  percent 
of  the  time  or  garaged  at  a  personal 
residence  at  night,  in  the  following  way. 
Each  fleet  operator  will  choose  at  least 
two,  but  not  more  than  four, 
noncontinuous  weeks  diuing  the  year  or 
two  preceding  the  year  in  which  the 
purcnase  requirements  go  into  effect 
(i.e..  1996  or  1997). 

Each  of  those  weeks  should  be 
representative  of  normal  travel  patterns 
for  the  fleet  and  should  consist  of  seven 
continuous  days.  The  first  day  of  the 
first  week  and  the  last  day  of  the  last 
week  should  not  be  more  than  365  days 
apart.  For  example,  one  week  during 
each  of  the  four  seasons  can  be  chosen, 
or  one  week  during  each  of  two  seasons, 
to  capture  any  differences  that  may 
occur  in  fleet  operating  patterns  due  to 
seasonal  fluctuations  in  Dusiness.  The 
seven-continuous-day  period  is  meant 
to  reflect  the  fleet's  travel  patterns  for  a 
week.  If  the  normal  days  of  operation  for 
a  fleet  are  only  Monday  through  Friday, 
or  Monday  through  Saturday,  the  fleet 
would  obviously  not  record  trips  for 
those  days  if.  in  fact,  no  trips  occur. 

For  each  of  those  weeks,  a  sample 
fleet  will  be  chosen  from  among  the 
fleet  vehicles  operated  in  the  covered 
area  that  are  not  centrally  fueled,  not 
exempt  pursuant  to  section  241(5),  and 
not  garaged  at  a  personal  residence  at 
night.  The  sample  fleet  will  consist  of  at 
least  5  vehicles  for  fleets  of  up  to  20 
nonexempt,  noncentrally  fueled 
vehicles  mat  are  not  garaged  at  a 
personal  residence  at  night,  and  at  ieast 
30  percent  of  the  numbw  of  nonexempt, 
noncentrally  fueled  vehicles  that  are  not 

?;araged  at  a  personal  residence  at  night 
or  fleets  of  21  or  more  such  vehicles, 
rounded  up  to  the  closest  integer  value 
(i.e.,  .30x21  vehicle8=7  vehicles).  The 
purposes  for  which  these  sample 
vehicles  are  used  should  reflect  actual 
business  operations  (i.e.,  the  sample 
fleet  should  contain  the  same 
proportion  of  vehicles  used  for  sales, 
deliveries,  etc.,  as  in  the  fleet  as  a 
whole). 

During  each  of  the  sample  weeks, 
detailed  travel  logs  will  be  kept  for  each 
sample  vehicle.  Those  travel  logs  will 
contain  information  about  the  trips 
taken  by  each  of  the  sample  vehicles 
including,  but  not  limited  to,  the 
originating  point  of  each  trip  and,  for 
eadi  destination  point  the  vehicle  visits 
before  returning  to  the  place  of 
origination,  the  location  of  the 
destination  point  and  the  odometer 
reading  of  the  vehicle  at  that  location. 


The  originating  point  is  assumed  to  be 
the  location  of  the  fleet's  central  fueling 
facilities.  In  the  case  when  a  fleet  haai 
more  than  one  location  with  central 
fueling  facilities,  the  originating  point  is 
the  one  where  the  vehicle  typically 
refuelsOT  t)ie  one  that  makes  the  most 
sense  fo/'the  needs  of  that  particular 
vehicle.  Each  time  the  vehicle  leaves  the 
originating  point,  it  is  beginning  a  new 
trip. 

The  fleet  operator  will  use  this 
information  to  calculate  the  miles  from 
trips  that  could  be  centrally  fueled.  As 
noted  above,  a  trip  that  could  be 
centrally  fueled  is  one  that  would  not 
require  a  vehicle  to  travel  outside  of  its 
operational  range.  In  other  words,  these 
are  trips  for  which  miles  travelled  from 
the  vehicle's  departure  until  its  return  to 
the  same  place  would  not  exceed  the 
operational  range  of  the  vehicle.  To 
calculate  this,  a  fleet  operator  would 
have  the  drivers  of  the  sample  vehicles 
make  note  of  their  vehicle's  odometer 
reading  when  they  set  off  on  a  trip  and 
when  mey  return,  and  each  time  they 
"Stop  to  make  a  delivery  or  visit  a 
customer.  Using  this  information,  the 
fleet  operator  can  calculate  the  miles 
from  trips  that  could  be  centrally  fueled 
in  one  of  at  least  two  ways. 

In  the  first  method,  the  fleet  operator 
will  begin  by  tabulating  the  miles  the 
vehicle  travelled  on  each  trip,  in  the 
order  they  were  driven,  until  the  total 
miles,  from  the  point  of  departure, 
equals  one-half  of  the  operational  range 
of  the  vehicle.  These  represent  the  miles 
from  a  trip  that  could  be  centrally 
fueled.  These  miles  are  summed  over  all 
trips  made  by  a  sample  vehicle  for  the 
sample  week.  Then,  the  fleet  operator 
will  calculate  the  total  number  of  miles 
driven  for  that  vehicle  over  the  sample 
week.  Third,  the  fleet  operator  will 
calculate  the  ratio  of  miles  from  trips 
that  could  be  centrally  fueled  to  total 
miles,  for  that  sample  vehicle  and  for 
that  sample  week.  For  example,  if  the 
mileage  accumulated  within  the 
operational  range  of  a  vehicle,  on  a  trip 
basis,  over  the  sample  week  is  360,  and 
the  total  number  of  miles  travelled  on 
all  trips  by  that  vehicle  over  that  week 
is  720,  then  the  ratio  of  miles  from  trips 
that  could  be  centrally  fueled  to  total 
miles,  for  that  vehicle,  is  360/720=.50. 

The  ratio  of  trips  from  miles  that 
could  be  centrally  fueled  to  total  miles 
for  the  fleet  of  nonexempt.  noncentrally 
fueled  vehicles  that  are  not  garaged  at  a 
personal  residence  at  night  is 
determined  by  averaging  the  above  ratio 
over  the  sample  vehicles  and  the  sample 
weeks.  So,  for  example,  if  there  are  10 
vehicles  in  the  sample  fleet  that  operate 
in  the  covered  area,  and  their  ratios  for 
one  sample  week  are  .45,  .68,  .53,  .94, 
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.72.  .59,  .78,  .34.  .22,  and  .54,  then  the 
fleet  average  for  that  sample  week  is  .58. 
This  weekly  ratio  is  then  averaged  with 
the  ratios  from  the  other  sample  weeks. 

Finally,  this  average  fleet  ratio  is  used 
to  calculate  the  number  of  vehicles  that 
are  not  centrally  refueled  100  percent  of 
the  time  and  are  not  garaged  at  a 
personal  residence  at  night  that  are 
capable  of  being  centrally  fueled.  This  is 
determined  by  multiplying  the  number 
of  nonexempt  vehicles  that  are  not 
centrally  fueled  and  are  not  garaged  at 
a  personal  residence  at  night  by  that 
ratio.  So,  if  there  are  15  nonexempt  fleet 
vehicles  that  are  not  centrally  fueled 
and  are  not  garaged  at  a  personal 
residence  at  night  and  the  average  ratio 
for  the  fleet  is  .55,  then  number  of  fleet 
vehicles  capable  of  being  centrally 
fueled  is  .55x15=8. 

Alternatively,  miles  travelled  within 
operational  range  can  be  calculated  after 
trips  are  completed,  based  on  some 
reasonable  algorithm  for  the 
destinations  and  fleet  trips  involved. 
However,  it  will  still  be  necessary  for 
the  vehicle  driver  to  keep  a  record  of  the 
destinations  visited,  on  a  trip  basis,  and 
in  the  order  in  which  they  were  made. 
The  fleet  operator  could  select  his  or  her 
ovm  algorithm,  subject  to  review  by  the 
state. 

(il)  When  fleet  does  not  have  refueling 
facilities.  In  the  case  where  a  fleet 
operator  does  not  own,  operate,  or 
control  central  fuehng  facilities,  or  is 
not  under  contract  with  a  fuel  provider, 
the  determination  of  the  number  of 
miles  front  trips  that  could  be  centrally 
fueled  would  be  based  on  trips  that 
would  not  require  the  vehicle  to  travel 
outside  of  its  operational  range,  using  as 
a  base  the  fleet's  operating  facility  or,  in 
the  case  where  the  fleet  operates  bom 
mora  than  one  facility,  the  point  of 
departure  for  the  sample  fleet  vehicle 
for  each  trip.  The  operational  range  is 
defined  as:  (1)  No  less  than  50  percent 
of  the  average  range  of  the  existing  fleet 
but  (2)  in  any  event  no  less  than  300 
miles. 

This  calculation  should  be  made 
based  on  information  about  the  fleet  trip 
profile  accumulated  in  the  same  way  as 
described  above  for  fleets  operated  in 
the  covered  area  that  have  central 
fueling  facilities,  either  explicitly 
tabulating  vehicle  mileage  or  by  using 
an  algorithm.  Again,  the  fleet  operator 
could  select  his  or  her  own  algorithm, 
subject  to  review  by  the  state.  This 
method  will  also  require  the  vehicle 
dri\'Br  to  keep  a  record  of  the 
destinations  visited,  on  a  trip  basis,  and 
in  the  order  in  which  they  were  made. 

(b)  Rounding  Convention.  TTie 
following  rounding  convention  will 
apply  when  calculating  the  number  of 


vehicier  in  a  fleet  that  are  capable  of 
being  centrally  fueled.  When  the 
calculated  percentage  of  a  fleet 
operator's  vehicles  for  this 
determination  is  not  a  whole  number, 
i.e.,  when  a  fivction  of  a  vehicle  is 
involved,  the  number  will  be  rounded 
down  to  the  closest  integer  value.  Thus, 
the  nimibers  7.75  or  7.25  is  rounded  to 
7.  This  rounding  convention  was  chosen 
to  avoid  the  situation  where  a  fleet 
operator  would  have  to  purchase  more 
clean-fuel  vehicles  that  are  needed  for 
trips  within  operational  range  of  the  ~ 
fleet's  central  refueling  facility. 

However,  as  specifically  noted  above, 
the  number  of  vehicles  in  the  sample 
fleet,  when  calculated  based  on  30 
percent  of  the  number  of  total 
nonexempt  vehicles  that  are  not  garaged 
at  home  at  night,  shall  be  rounded  up 
to  the  closest  inXeger  value. 

(c)  Trips  reflect  actual  operations.  It  is 
important  to  note  that  these  calculations 
for  the  determination  of  "capable  of 
being  centrally  fueled"  are  intended  to 
be  based  on  the  actual  travel  patterns  of 
fleets  and  do  not  require  or  intend  the    * 
fleet  operator  to  change  the  order  of  the 
destinations  on  any  trips,  or  to  split  up 
trips  into  smaller  units.  After  the 
operational  range  is  readied  in  the 
calculations,  it  is  not  necessary  to  begin 
summing  again  as  if  the  vehicle 
returned  to  the  central  fueling  location. 
The  miles  travelled  after  the  operational 
range  is  reached  are  considered  to  be 
miles  travelled  outside  the  operational 
range  of  the  vehicle. 

5.  Reporting  Requirements 

EPA  recommends  that,  for 
eiiforcement  purposes,  states  require 
that  fleets  submit  an  annual  report  that 
would  include,  but  not  be  limited  to.  the 
number  and  identification  of  all  fleet 
vehicles  classified  as:  (i)  Those  that  are 
exempt  pursuant  to  section  241(5);  (ii) 
those  that  are  vehicles  that  are  garaged 
at  a  personal  residence  at  night;  and  (iii) 
all  other  fleet  vehicles,  by  type.  EPA 
further  recommends  that  states  include 
appropriate  reporting  requirements  to 
support  the  state's  determination  of 
operation  in  a  covered  area. 

In  addition  to  requiring  the  reporting 
of  the  general  information  described 
above.  EPA  believes  that  states  should 
require  that  each  fleet  consisting  of  10 
or  more  nonexempt  fleet  vehicles  report 
information  concerning  whether  the 
fleet  has  10  or  more  vehicles  that 
operate  in  a  covered  area  and  which  of 
these  fleet  vehicles  can  be  centrally 
fueled,  as  described  in  the  previous 
sections.  States  should  require  the 
submission  of  this  information 
sufficiently  in  advance  of  the  eflective 
date  of  the  prt^am  so  as  to  make  the 


necessary  determinations,  e.g.,  30  days 
before  the  effective  date. 

For  the  detennination  of  operation  in 
a  covered  aFea,'(the  additional 
information  states  should  require  to  be 
reported  should  include,  to  the  extent  it  * 
is  not  already  reported  above,  the 
number  of  vehicles  in  the  entire  fleet,  by 
type;  the  number  of  vehicles  that 
operate  in  the  covered  area,  by  type;  the 
number  of  vehicles  that  operate  in  the 
covered  area  and  can  be  centrally  fueled 
(covered  fleet  vehicles),  by  type; 
identity  of  covered  fleet  vehicles 
(vehicle  identification  number),  trip 
records  of  covered  fleet  vehicles 
(origination  and  destination  points). 

For  the  determination  of  "can  be 
centrally  fueled"  (ceotrally  fueled  or 
capable  of  being  cenvally  fueled),  the 
additional  information  reported  to  the 
state  shall  be  used  to  determine  whether 
vehicles  are  either  centrally  fueled  or 
capable  of  being  centrally  meled.  For 
centrally  fueled,  the  additional 
information  to  be  reported  to  the  state 
shall  include,  to  the  extent  it  is  not 
already  reported  above,  the  number  of 
fleet  vehicles  that  operate  in  the  covered 
area  and  are  centrally  fueled  100 
percent  of  the  time  and  their  identity 
(vehicle  identification  number).  For 
capable  of  being  centrally  fueled,  the 
additional  information  to  be  reported 
shall  include,  to  the  extent  it  is  not 
already  reported  above,  the  number  of 
vehicles  in  the  entire  fleet,  by  type;  the 
number  of  vehicles  operated  in  the 
covered  area,  by  type;  the  number  of 
vehicles  that  are  garaged  at  a  personal 
residence  at  night  and  their  vehicle 
identification  numbers;  the  number  of 
exempt  vehicles  and  their  vehicle 
identification  numbers;  the  number  of 
centrally  fueled  vehicles  and  their 
vehicle  identification  numbers;  the 
number  of  vehicles  in  the  sample  fleet, 
by  type  and  their  vehicle  identification 
numbers;  the  operational  range  of  the 
vehicles  in  the  sample  fleet;  the  dates 
included  in  the  sample  weeks;  the  total 
mileage  accumulated  by  the  sample 
vehicles,  by  sample  week;  the  total 
mileage  accumulated  in  their 
operational  range  by  the  sample 
vehicles,  by  sample  week;  how  mileage 
was  calculated;  the  ratio  of  miles  from 
trips  that  could  be  centrally  fueled  to 
total  miles,  estimated  using  the  sample 
results;  and,  if  available,  the  total 
mileage  accumulated  during  the  sample 
periods  by  all  nonexempt  fleet  vehicles 
that  are  not  garaged  at  a  personal 
residence  at  night. 

The  operational  range  for  the  sample 
fleet  vehicles  should  be  reported  to  the 
state  by  the  fleet  operator  along  with  the 
other  characteristics  of  those  vehicles. 
Again,  the  state  may,  at  its  discretion. 
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requesf  a  detailed  explanation  of  how 
the  operational  range  was  determined 
and/or  require  the  fleet  operator  to 
recalculate  nTiles  from  trips  that  could 
J)e  centrally  fueled  using  a  different 
operational  range  for  the  fleet  vehicle  if  .^ 
the  operational  range  seems  to  be 
unusually  low. 

States,  of  course,  would  be  able  to 
review  the  information  submitted  to 
them  regarding  the  determinations  for 
operation  in  a  covered  area  or  "can  be 
centrally  fueled,"  and  take  action  to 
assure  the  accuracy  of  the  information. 

Because'fleet  operations  can  change 
over  time,  EPA  recommends  that  states 
require  that  these  calculations  be 
repeated  periodically.  For  example,  a 
state  could  require  that  the  calculations 
be  performed  again  when  the  fleet  size 
changes  substantially,  perhaps  by  20 
percent  or  every  three  years,  whichever 
first  occurs,  and  that  a  new  trip  profile 
be  filed  with  the  state.  This  should 
provide  a  reasonable  mechanism  to 
assure  that  the  determinations  are  up  to 
date  without  imposing  unreasonable 
burdens  on  fleet  operations. 

To  permit  states  to  keep  track  of 
changes  in  fleet  size,  all  fleets  with  10 
or  more  covered  fleet  vehicles  that  are 
located  or  operate  in  the  covered  area" 
shall  be  required  to  file  a  simplified 
annual  report.  This  annual  report 
should  contain  the  total  number  of 
vehicles  in  the  fleet,  by  vehicle  type;  the 
number  of  vehicles  purchased  during 
the  prior  year  and  the  number  of  clean- 
fuel  vehicles  purchased,  by  vehicle 
type;  and  the  number  of  anticipated 
vehicle  purchases  for  the  coming  year 
and  the  nimiber  of  anticipated  clean- 
fuel  vehicle  purchases,  by  vehicle  type. 
States  should  choose  to  make  the 
reporting  of  obligation  less  than  annual, 
e.g.,  every  two  years,  and  cover  more 
years. 

A  state  may  develop  a  way  or  ways  of 
easing  reporting  requirements,  as  long 
as  the  level  of  certainty  achieved  with 
these  methods  is  equivalent  to  the 
methods  discussed  above. 

B.  Other  Definitions 

1.  Control 

The  term  "control"  is  used  in  three 
ways  in  section  241(5)  of  the  Act,  which 
defines  covered  fleet.  First,  it  is  used  to 
)oin  all  entities  under  common 
management  (e.g.,  different  divisions  of 
the  same  company),  to  ascertain  which 
vehicles  are  subject  to  the  requirements 
of  the  fleet  program.  Second,  it  is  used 
to  refer  to  the  management  of  vehicles, 
to  ascertain  who  decides  how  and  when 
the  vehicles  are  used.  Third,  it  is  used 
to  refer  to  the  management  of 
employees.  The  term  "control"  is  thus 


crucial  to  the  program,  but  its  use  in 
three  different  contexts  indicates  that  it 
needs  three  different  definitions.  The 
term  control  is  also  used  to  aggregate 
any  building,  structure,  facility,  and/or 
installation,  as  they  pertain  to  a 
location,  as  that  term  is  defined  in  the 
definition  of  can  be  centrally  fueled, 
above.  Therefore,  EPA  intends  that  these 
three  definitions  of  control  also  be  used 
in  conjunction  with  the  definition  of 
location,  to  aggregate  any  building, 
structure,  facility,  or  installation, 
controlled  by  the  same  person,  that  are 
on  one  or  more  contiguous  properties, 
(a)  Joining  Entities  under  Common 
Management.  Section  241(5)  of  the  Act 
specifies  that  "in  determining  the 
number  of  vehicles  owned  or  operated 
by  a  single  person  •  •  *  all  motor 
vehicles  owned  or  operated,  leased  or 
otherwise  controlled  by  such  person,  by 
any  person  who  controls  such  person, 
byany  person  controlled  by  such 
person,  and  by  any  person  under 
common  control  with  such  person  shall 
be  treated  as  owned  by  such  person."  It 
is  clear  that  the  overall  intent  of  this 
provision  is  to  join  all  entities  that  are 
under  common  management.  In  this 
case,  EPA  is  defining  "control"  as  a 
function  of  ownership  rights  in  the 
entities.  These  ownership  rights  can 
take  at  least  three  forms:  Controlled 
stock,  controlled  management,  or 
controlled  fecilities. 

The  first  form  of  control  with  regard 
to  joining  all  entities  under  common 
management  is  when  a  third  person  or 
firm  has  equity  ownership  of  51  percent 
or  more  in  each  of  two  or  more  firms. 
When  this  is  the  case,  the  vehicles  of 
those  firms  shall  be  aggregated.  Thus,  if 
firm  A  owns  51  percent  of  firm  B  and 
51  percent  of  firm  C.  the  sum  of  the 
vehicles  of  all  three  firms  will  be 
considered  in  determining  the  number 
of  vehicles  subject  to  the  fleet  program. 

The  second  form  of  control  with 
regard  to  joining  all  entities  under 
common  management  is  when  two  or 
more  firms  have  common  corporate 
officers,  in  whole  or  in  substantial  part, 
who  are  responsible  for  the  day-to-day 
operation  of  the  companies.  When  this 
is  the  case,  the  vehicles  of  those  firms 
shall  be  aggregated.  Thus,  if  firm  A  and 
firm  B  have  the  same  corporate  officers, 
in  whole  or  in  substantial  part,  acting  in 
either  the  same  or  different  capacities, 
then  the  sum  of  the  vehicles  of  those 
firms  will  be  considered  in  determining 
the  number  of  vehicles  subject  to  the 
fleet  program. 

The  third  form  of  control  with  regard 
to  joining  all  entities  under  common 
management  is  when  one  firm  leases, 
operates,  supervises,  or  in  51  percent  or 
greater  part  owns  equipment  and/or 


facilities  used  by  another  person  or  firm, 
or  has  equity  ownership  of  51  percent 
or  more  of  another  firm.  When  this  is^ 
the  case,  the  combined  vehicles  of  both 
firms  (or  multiple  firms  in  the  case  of 
three  or  more)  shall  be  used  to 
determiaii  the  number  of  vehicles 
owned  by  the  entities  that  are  subject  to 
the  fleet  program.  Thus,  for  example,  if 
firm  A  owns  51  percent  of  firm  B's 
facilities  or  stock,  then  the  combined 
total  of  both  firms'  vehicles  will  be  used 
to  determine  if  they  must  comply  writh 
the  requirements  of  the  fleet  program 
and  how  many  clean  fuel  vehicles  they 
must  purchase. 

■  "Lease,  operate,  or  supervise,"  means 
that  a  firm  leases  and/or  operates 
equipment  or  facilities,  or  operates  and/ 
or  supervises  the  business  of  other  firms 
as  its  primary  business  activity.  A  firm 
that  engages  in  these  activities  for  the 
general  public  or  members  of  the  broad 
business  community,  under  contract 
with  those  entities,  is  not  considered  to 
control  the  firm  to  which  it  renders 
these  services.  However,  a  firm  whose 
primary  business  is  to  supply  these 
kinds  of  services  to  one  or  more  specific 
firms  and  not  to  the  general  public  is 
not  considered  to  be  independent  of  the 
firms  to  which  it  supplies  the  services 
and  can  be  considered  to  control,  or  to 
be  controlled,  by  them.  Thus.  EPA 
would  consider  fleet  memagement 
companies  that  are  established  to 
supervise  the  fleet  of  one  specific 
company  or  a  set  of  interrelated 
companies,  and  not  to  service  the 
general  business  community,  to  control 
all  the  vehicles  they  supervise. 

"Supervision"  is  characterized  as 
residing  in  a  person  orcommittee  at  any 
time  after  November  15, 1990  and 
involves  but  is  not  restricted  to  the 
following  responsibilities:  Vehicle 
purchasing  and  supplier  negotiations; 
day-to-day  maintenance  and  fuel 
purchase  management;  specification 
and  engineering-decisions;  monitoring 
of  operation  costs;  and/or  coordination 
of  vehicle  salvage  or  retail. 

These  provisions  are  necessary  to 
combine  vehicles  among  firms  that  are 
closely  related  for  the  purposes  of  the 
fleet  program,  based  on  either 
ownership)  of  facilities,  equity 
ownership,  or  common  corporate 
officers.  This  is  necessary  because  some 
fleets  are  organized  among  a  variety  of 
corporate  entities,  and  section  241(5) 
requires  that  these  fleets  be  covered  as 
an  aggregation.  The  intent  of  these 
provisions  is  to  recombine.  for  the 
purposes  of  determining  whether  a  fleet 
is  a  covered  fleet  and  whether  a  vehicle 
is  a  covered  vehicle,  the  parts  of  a  firm 
that  is  split  up  for  tax,  accoimting.  or 
other  reasons. 


It  is  not  the  intent  of  this  provision  to 
combine  jparts  of  large  fleets  that  operate 
out  of  different  locations,  as  that  term  is 
defined  above.  If.  because  of  the  nature 
of  a  particular  business  operation,  the 
vehicles  in  a  fleet  are  distributed  across 
several  locations,  either  within  a 
covered  area  or  among  location  inside 
and  outside  a  covered  area,  then  the 
determination  of  whether  or  not  the 
purchase  requirements  apply  to  vehicles 
at  each  such  location  wiD  be  made  on 
the  basis  of  the  portion  of  the  fleet 
operated  from  each  such  location.  As 
noted  above,  the  intent  is  to  recombine 
those  fleets  operated  fitim  the  same 
location  but  iJiat  are  split  among 
sejjarate  ownership  entities  for  tax 
purposes. 

Additionally,  unless  the  fleets  are 
controlled  by  one  person  or  firm  as 
described  above,  this  provision  does  not 
intend  to  combine  subsidiaries  of  large 
companies  that  operate  independently 
of  one  another  into  one  encompassing 
fleet  for  the  purpose  of  the  purchase 
xeQuirements.  These  provisions  seek 
only  to  combine  those  fleets  that  are 
controlled  by  the  same  entity,  as 
required  by  the  Act.  Tbus. 
independently  run  subsidiaries  that  can 
demonstrate  their  operating 
independence  are  not  required  to  be 
aggregated  with  those  other  subsidiaries. 
Independence  is  demonstrated  by 
showing  that: 

(a}  No  person  or  firm  has  equity 
ownership  of  51  percent  or  more  of  the 
subsidiary  and  one  or  more  other  firms, 

(b)  the  subsidiary  does  not  share,  in 
whole  or  in  substantial  part,  common 
corporate  officers  with  other 
subsidiaries,  and 

(c)  no  person  or  firm  leases,  operates, 
supervises,  or  in  51  percent  or  greater 
part  OMms  facilities  and/or  equipment 
used  by  the  subsidiary,  or  has  equity 
ownership  of  51  percent  or  greater  part 
of  the  subsidiary.  If.  on  the  other  hand, 
any  one  of  those  three  conditions  is 
true,  then  this  means  that  another 
person  or  firm  has  control  over  the 
subsidiary  and  it  should  be  aggregated 
with  that  controlling  entity  for  the 
purposes  of  the  program. 

EPA  intends  tnat,  for  the  purpose  of 
the  definition  of  location,  all  buildings, 
structures,  facilities,  and/or  installations 
owned  or  controlled  by  the  sanie  person 
be  aggregated  in  the  same  way  as  that 
for  aggregating  vehicles,  provided  that 
those  buildings,  structures,  facilities, 
and/or  installations  are  located  on  or 
consist  of  contiguous  properties. 

(b)  Management  of  Vehicles.  Section 
241(5)  of  the  Act  refers  to"*     •     •    all 
motor  vehicles  owned  or  operated, 
leased  or  otherwise  controlled  by  such 
person*    •    *    "  When  used  in  this 


sense,  i.e..  with  regard  to  the 
management  of  vehicles,  EPA  is 
defining  "control"  as  a  fiinction  of  the 
authority  to  make  decisions  about 
vehicle  use.  A  person  has  control  over 
a  vehicle  when  that  person  has  the 
authority  to  decide  who  can  operate  a 
particular  vehicle  and  the  purposes  for 
which  the  vehicle  can  be  operated. 
Under  the  Act,  vehicles  owned  or 
controlled  are  those  "owned  or 
operated.  leased  or  otherwise 
controlled"  by  a  person.  Therefore, 
leased  vehicles  are  to  be  considered  in 
the  same  way  as  owned  vehicles  under 
the  program.  Thus,  an  operator  of  a  fleet 
of  10  or  more  leased  vehicles  is  a 
covered  fleet  operator. 

At  the  same  time,  EPA  realizes  that  a 
person  does  not  have  the  same  level  of 
control  over  a  vehicle  leased  for  a  short 
period  of  time,  especially  regarding 
vehicle  choice,  compared  to  vehicles 
leased  for  a  long  period  of  time.  As  a 
result,  only  vehicles  leased  for  120  days 
or  longer  will  be  considered  relevant  to 
the  program.  This  120-day  period  is 
slightly  longer  than  a  calendar  season, 
to  take  into  account  short-term 
variations  in  fleet  operations  and 
seasonal  fluctuations  in  the  number  of 
fleet  vehicles.  On  the  other  hand  EPA 
does  consider  longer-term  vehicle 
exchanges  that  sometimes  occur  within 
fleets  to  he  events  triggering  the  fleet 
purchase  requirements,  just  as  they 
affect  an  area's  air  quality. 

(c)  Management  of  Employees. 
Section  241(5)  of  the  Act  provides  that 
"*    *     *    all  motor  vehicles  owned  or 
operated,  leased  or  otherwise  controlled 
by*.    *     *    any  person  who  controls 
such  person,  by  any  person  controlled 
by  such  person,  and  by  any  person 
under  common  control  with  such 
person  shall  be  treated  as  owned  by    . 
such  person."  When  used  in  this  sense, 
i.e.,  v^ith  regard  to  the  management  of 
employees,  EPA  is  defining  "contror*  as 
a  function  of  who  decides  now  or  when 
an  individual's  time  is  used.  A  person 
has  control  over  an  individual  or  an 
employee  when  that  person  has  the 
authority  to  direct  the  activities  of  that 
individual  or  employee  in  a  precise 
situation,  such  as  at  the  workplace. 

These  two  definitions  o*  control,  with 
respect  to  the  management  of  vehicles 
and  employees,  are  intended  to  clarify 
whether  or  not  a  vehicle  comes  under 
the  requirements  of  the  fleet  program 
when  a  person  or  firm  does  not  bold 
beneficial  title  to  it.  For  example,  a 
leased  vehicle  is  controlled  by  the 
lessee,  since  it  is  the  lessee  wno 
determines  who  can  use  the  vehicle  and 
for  what  purposes.  On  the  other  hand, 
an  employees  personal  vehicle  is  not 
considered  to  be  controlled  by  his  or  her 


employer.  Although  the  employer 
controls  the  employee  in  a  business 
sense,  the  employer  cannot  determine 
who  uses  the  employee's  vehicle  and  for 
what  purposes,  despite  the  fact  that  the 
employee  may  use  the  vehicle  for 
business  purposes  as  well  as  personal 
purposes.  This  distinction  is  important 
because,  in  addition  to  ownership, 
control  is  one  of  the  tests  for 
determining  if  a  vehicle  comes  under 
the  requirements  of  the  fleet  program. 

Similarly,  a  person  who  leases  a 
building,  structure,  facility,  and /or 
installation  is  deemed  to  control  that 
building,  structure,  faciUty.  and/or 
installation  for  the  purpose  of  the 
definition  of  location,  above. 

2.  Dealer  Demonstration  Vehicle 

EPA  is  defining  "dealer 
demonstration  vehicle"  as  any  vehicle 
that  is  operated  by  a  motor  vehicle 
dealer  solely  for  the  purpose  of 
promoting  motor  vehicles  sales,  either 
on  the  sales  lot  or  through  other 
marketing  or  sales  promotions,  or  for 
permitting  potential  purchasers  to  drive 
the  vehicle  for  prepurchase  or  pre-lease 
evaluation.  The  intent  of  this  definition 
is  to  exempt  the  vehicles  held  on  the  lot 
of  a  motor  vehicle  dealer  as  stock  from 
which  potential  purchasers  or  lessees 
can  choose. 

Vetucles  held  by  dealers  for  their  own 
business  purposes,  such  as  shuttle 
buses,  loaner  vehicles  kept  for  the 
convenience  of  persons  having  repair 
work  done  on  their  vehicles,  or  other 
repair  or  business-related  vehicles  are 
not  exempt,  unless  they  are  also  offered 
for  retail  sale  as  part  of  the  dealer  stock 
or  are  rotated  through  the  fleet  back  to 
dealer  stock.  Also,  vehicles  that  are 
allocated  to  employees  as  part  of  a 
compensation  package  are  not 
considered  exempt,  unless  they  are  also 
offered  for  retail  sale  as  part  of  the 
current  dealer  stock  of  new  vehicles. 
However,  if  these  employee  vehicles  are 
typically  rotated  back  into  dealer  stock 
as  used  vehicles,  they  would  not  be 
considered  exempt  from  the  program. 

The  term  "dealer"  is  defined  in 
section  216(4)  of  the  Act  as  "any  person 
who  is  engaged  in  the  sale  or  the 
distribution  of  new  motor  vehicles  or 
new  motor  vehicle  engines  to  the 
ultimate  purchaser." 

3.  Emergency  Vehicle 

EPA  is  defining  "emergency  vehicle" 
as  meaning  any  vehicle  that  is  legally 
authorized  oy  a  governmental  atiihohty 
to  exceed  the  speed  limit  to  transport 
people  and  equipment  to  and  from 
situations  in  which  speed  is  required  to 
save  lives  or  property,  such  as  a  rescue 
vehicle,  fire  truck  or  ambulance.  These 
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vehicles' nonnally  have  red  and/or  blue 
flashing  lights  and  sirens. 

EPA  IS  relyipg  on  the  speed  limit 
criterion  because  this  is  the  way  many 
states  define  "emergency  vehicles."  The 
requirement  for  legal  authorization  to      -s 
exceed  the  speed  limit  may  be 
problematic  for  localities  that  authorize 
tow  trucks  and  certain  utility  vehicles  to 
exceed  the  speed  limit  in  special 
circumstances.  However,  those  vehicles 
are  not  normally  considered  emergency 
vehicles  in  that  their  primary  function 
does  not  include  exceeding  the  speed 
limit  to  transport  people  and  equipment 
to  and  from  situations  in  which  speed 
is  required  to  save  lives  or  property, 
their  response  to  an  emergency  does  not 
usually  require  them  to  exceed  the 
speed  limit,  and  they  are  not  usually 
equipped  with  blue  and/or  red  flashing 
lights  and  sirens  for  use  when  exceeding 
the  speed  limit.  Therefore,  those  vehicle 
types  are  not  considered  exempt  for  the 
purposes  of  this  program.  Thus,  for 
example,  for-hire  tow  trucks  are  not 
considered  to  be  exempt  vehicles.  A 
utility  maintenance  vehicle  is  not 
considered  to  be  considered  an 
emergency  vehicle  unless,  on  a  vehicle- 
by-vehicle  basis,  it  is  specifically  and 
legally  authorized  by  a  governmental 
authority  to  respond  to  emergencies  as 
described  above. 

4.  Law  Enforcement  Vehicle 

EPA  is  defining  "law  enforcement 
vehicle"  as  meaning  any  vehicle  which 
is  primarily  operated  by  a  civihan  or 
military  poHce  officer  or  sheriff,  or  by 
personnel  of  the  Federal  Bureau  of 
Investigation,  the  Drug  Enforcement 
Administration,  or  other  agencies  of  the 
federal  government,  or  by  state  highway 
patrols,  municipal  law  enforcement,  or 
other  similar  law  enforcement  agencies, 
and  which  is  used  for  the  purpose  of 
law  enforcement  activities  including, 
but  not  limited  to,  chase,  apprehension, 
surveillance,  or  patrol  of  people  engaged 
in  or  potentially  engaged  in  unlawful 
activities.  For  federal  law  enforcement 
vehicles,  the  definition  contained  in 
Executive  Order  12759,  Section  11: 
Alternative  Fueled  Vehicle  for  the 
Federal  Fleet,  Guidance  Document  for 
Federal  Agencies,  shall  apply.  A  Federal 
law  enforcement  vehicle  is  defined  as 
follows: 

Any  vehicle  which  is  specifically 
approved  in  an  agency's  appropriation 
act  for  use  in  apprehension,  pursuit, 
patrol,  or  protection,  or  is  routinely 
used  for  other  law  enforcement 
activities  such  as  surveillance.  If  not 
specified  in  the  agency's  appropriation 
act,  the  vehicle  should  be  covered  by 
the  current  version  of  item  17  or  17a, 
Federal  Standard  Number  122, 


Automobiles.  Leased  vehicles  should  be 
equipped  with  at  least  the  following 
components  to  qualify  as  a  law 
enforcement  vehicle:  (1)  For  passenger 
automobiles,  heavy-duty  electrical, 
cooling,  and  suspension  systems  and  at 
least  the  next  higher  cubic  inch 
displacement  (CID)  or  more  powerful 
engine  than  is  standard  for  the 
automobile  concerned;  and  (2)  for  light 
trucks,  emergency  warning  lights  or  the 
vehicle  must  be  identified  with 
markings  such  as  "police."  Vehicles 
which  have  been  seized  by  a  Federal 
Agency  for  the  purpose  of  performing 
law  enforcement  activities  are 
considered  to  be  law  enforcement 
vehicles.  This  definition  also  includes 
vehicles  which  are  unmarked  and 
certified  by  the  head  of  the  agency  as 
essential  for  the  safe  and  efficient 
performance  of  intelligence, 
counterintelligence,  protective,  or  other 
law  enforcement  duties. 

This  definition  is  intended  to  clarify 
the  difference  between  law  enforcement 
vehicles  and  vehicles  used  for  other 
security  purposes.  Under  this  definition. 
a  vehicle  is  considered  to  be  a  law 
enforcement  vehicle  and  is  exempt  from 
the  Clean  Fuel  Fleet  Program,  by  virtue 
of  its  use  for  official  and  legal  law 
enforcement  purposes,  as  conveyed  by 
local,  state,  or  federal  government 
mandate.  Security  company  vehicles  do 
not  gene  illy  comply  with  this 
definition,  and  as  such  are  not  exempt 
itom  the  fleet  program  unless  they  are 
contracted  by  a  law  enforcement  agency 
for  the  purposes  described  above. 
Vehicles  operated  by  law  enforcement 
agencies  largely  for  staff  or 
administrative  purposes  would  not  be 
covered  under  this  exemption. 

5.  Model  Year 

EPA  is  defining  "model  year"  for 
purposes  of  fleet  purchase  requirements 
as  September  1  through  August  31.  For 
each  model  year,  states  must  ensure  that 
fleet  operators  purchase  (or  lease)  the 
number  of  clean-fuel  vehicles,  as  a 
percentage  of  total  new  vehicles 
purchased  (or  leased),  required  under 
the  Act.  According  to  this  definition,  for 
purposes  of  compliance,  fleets  would 
compute  their  annual  purchases  (or 
leases)  during  the  period  from 
September  1  until  August  31. 

This  definition  of  model  year 
coincides  with  the  period  in  which  most 
automobile  manufacturers  introduce 
their  new  annual  models,  which  should 
facilitate  compliance  since  fleets  can 
make  their  purchase  plans  regarding 
clean-fuel  vehicles  when  they  make 
their  plans  for  purchasing  all  new 
model  vehicles. 


It  is  not  the  intent  of  this  definition 
to  require  motor  vehicle  manufacturers 
to  change  their  model  years  to  reflect 
this  definition  of  model  year.  This 
definition  is  only  intended  to  clarify 
which  vehicles  count  towards  a  fleet 
operator'4*equired  annual  purchases 
under  the  program,  to  ensure  that  all 
fleet  operators  purchase  vehicles  based 
on  the  same  annual  period.  This  is 
important  to  facilitate  enforcement  of 
the  program.  Thus,  any  new  vehicles 
purchased  by  a  fleet  operator  between 
September  and  August  are  counted 
"  toward  the  purchase  requirement  of  the 
same  year,  and  are  considered  of  the 
same  model  year  as  the  January  that 
falls  between  them.  Otherwise,  fleet 
operators  could  evade  the  requirements 
of  the  program,  particularly  in  the  initial 
years  when  the  difference  between 
purchase  requirements  is  substantial 
(30%  of  new  model  year  1998  light-duty 
vehicles;  50%  of  new  model  year  1999 
li^t-duty  vehicles,  and  70%  of  new 
model  year  2000  light-duty  vehicles). 
Also,  without  this  requirement,  it  would 
be  much  more  difficult  for  states  to  keep 
track  of  annual  purchases,  since  fleets 
could  spread  them  out  over  a  period 
longer  tlian  12  months  by  purchasing 
their  vehicles  based  on  the 
manufacturer's  model  year. 

6.  Motor  Vehicles  Held  for  Lease  or 
Rental  to  the  General  PubUc 

EPA  is  defining  "motor  vehicles  held 
for  lease  or  rental  to  the  general  public" 
as  meaning  a  vehicle  that  is  owned  or 
controlled  primarily  for  the  purpose  of 
short-term  rental  or  extended-term 
leasing  (with  or  without  maintenance), 
without  a  driver,  pursuant  to  a  contract. 

This  definition  is  intended  to  clarify 
whether  a  fleet  falls  under  the 
exemption  for  leased  or  rented  vehicles 
contained  in  section  241(5).  According 
to  this  definition,  the  vehicles  must  be 
owned  primarily  for  the  purpose  of 
renting  or  leasing-them  without  a  driver, 
effectively  granting  someone  else 
control  over  them  in  exchange  for 
money  or  other  compensation.  In 
addition,  this  exchange  must  be  based 
on  a  contract.  Thus,  a  firm  cannot  be 
found  to  "lease"  its  vehicles  to  its 
employees  unless  the  vehicles  are 
owned  primarily  for  leasing  them  to  the 
general  public  and  they  are  leased 
pursuant  to  formal  contracts  which  give 
control  of  the  vehicle  to  the  lessee. 

The  exemption  for  fleet  vehicles  held 
for  lease  or  rental  to  the  general  public 
provides  an  exemption  for  fleets  of 
vehicles  from  which  potential  lessees  or 
renters  can  choose.  This  is  important 
because  not  all  potential  lessees  or 
renters  are  covered  fleet  operators  who 
are  required  to  rent  or  lease  clean-fuel 
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vehicles  as  part  of  the  purchase 
requirements  of  the  Act. 

According  to  this  definition,  as  long 
as  vehicles  held  for  lease  or  rental  to  3ie 
general  public  remain  under  the  control 
of  the  lessor  or  renter  (the  "rental  fleet 
operator"),  they  are  not  covered  vehicles 
in  a  covered  fleet  and  are  not  subject  to 
the  program.  However,  once  control  of 
any  such  vehicle  is  transferred  from  the 
rental  fleet  operator  to  a  lessee  or  a 
renter  for  more  than  120  days,  the 
vehicle  is  counted  as  part  of  the  lessee's 
or  renter's  fleet  for  purposes  of 
determining  whether  the  fleet  is  a 
covered  fleet  and  subject  to  the 
purchase  requirements  of  the  program. 

The  120-day  period  is  slightly  longer 
than  a  calendar  season,  and  is  meant  to 
take  into  account  short-term  variations 
in  fleet  operations  and  seasonal 
fluctuations  in  the  number  of  fleet 
vehicles.  Covered  fleet  operators,  as 
described  above,  who  intend  to  lease  or 
rent  a  vehicle  for  more  than  120  days 
will  be  required  to  follow  the  purchase 
requirements  of  the  Act.  which  may 
require  leasing  or  renting  clean-fuel 
vehicles.  As  a  result,  although  vehicles 
held  for  lease  or  rental  to  the  general 
public  are  exempt  from  clean-fuel 
vehicle  fleet  purchase  requirements, 
rental  fleet  operators  will  want  to 
consider  purchasing  clean-fuel  vehicles 
for  renting  or  leasing  to  covered  fleet 
operators. 

7.  New  Covered  Fleet  Vehicle 

EPA  is  defining  a  "new  covered  fleet 
vehicle"  as  a  vehicle  that  has  not  been 
previously  controlled  by  the  current 
purchaser,  regardless  of  the  model  year, 
except  as  follows:  (1)  Vehicles  that  were 
manufactured  before  the  start  of  the  fleet 
program  for  such  vehicle's  weight  class, 
(2)  vehicles  transferred  due  to  the 
purchase  of  a  company  not  previously 
controlled  by  the  purchaser  or  due  to  a 
consolidation  of  business  operations,  (3) 
vehicles  transferred  as  part  of  an 
employee  transfer,  or  (4)  vehicles 
transferred  for  seasonal  requirements 
(i.e.,  for  less  than  120  days)  are  not 
considered  new.  States  are  permitted  to 
discontinue  the  use  of  the  fourth 
exception  for  fleet  operators  who  abuse 
the  discretion  afforded  them.  This 
definition  of  new  covered  fleet  vehicle 
is  distinct  from  the  definition  of  new 
vehicle  as  it  applies  to  manufacturer 
certification,  including  the  certification 
of  vehicles  to  the  clean  fuel  standards. 

The  definition  is  intended  to  describe 
vehicles  which  are  new  to  the  fleet 
rather  than  newly  manufactured.  It 
would  not  be  appropriate  to  define 
"new  covered  fleet  vehicle"  as  a  "new 
motor  vehicle"  as  that  term  is  defined 
under  section  216(3)  of  the  Act.  i.e..  as 


a  vehicle  for  which  "the  equitable  or 
legal  title  has  never  been  transferred  to 
an  ultimate  purchaser."  To  do  so  would 
allow  fleet  operators  to  avoid  the 
requirements  of  the  program  simply  by 
purchasing  barely  used  vehicles  that 
have  already  been  titled  to  an  ultimate 
purchaser. 

At  the  same  time,  it  is  not  the  intent 
of  this  definition  to  consider  all  newly- 
purchased  vehicles  as  new  covered  fleet 
vehicles.  There  are  four  exceptions  to 
this  general  principle;  otherwise,  all 
vehicles  leased  or  purchased  for  a  fleet 
are  considered  in  determining  the 
number  of  new  covered  fleet  vehicles 
purchased  by  a  covered  fleet  operator 
for  purposes  of  calculating  percentage 
purchase  requirements. 

The  first  exception  is  for  vehicles 
manufactured  before  the  start  of  the  fleet 
program.  This  applies  on  a  vehicle  class 
basis.  Thus,  if  the  program  does  not 
begin  until  model  year  1998  for  Ught- 
duty  vehicles,  then  the  exception  would 
apply  for  LDVs  manufactured  in  model 
years  through  1997.  Since  the  program  * 
is  statutorily  required  to  begin  in  1998 
for  heavy-duty  vehicles,  the  exception 
for  HDVs  would  apply  to  model  years 
through  1997.  Pursuant  to  this 
exception,  a  purchase  of  a  vehicle 
manufactured  in  a  model  year  before  the 
program  begins  for  that  class  would  not 
be  considered  a  purchase  of  a  new 
vehicle  for  the  purpose  of  calculating 
percentage  purchase  requirements.  The 
purpose  of  this  exception  is  to  allow 
fleet  operators  who  have  consistently 
purchased  used  vehicles  to  continue 
that  practice  by  not  being  required  to 
purchase  CFFVs  until  used  CFFVs 
become  available. 

The  other  three  exceptions  are  for 
vehicles  transferred  into  the  covered 
fleet:  (1)  As  part  of  a  takeover, 
consolidation,  or  other  merger,  (2)  with 
a  transferred  employee,  or  (3)  for  less 
than  120  days.  These  types  of  transfers 
would  be  extraordinarily  difficult  to 
consider  when  calculating  percentages. 
It  is  not  EPA's  intent  to  force  fleet 
operators  to  change  practices  more  than 
necessary  to  comply  with  the  statutory 
requirements.  However,  this  definition 
is  designed  to  limit  the  ability  of  fleet 
operators  to  circumvent  the  program's 
requirements  simply  by  purchasing 
vehicles  outside  of  the  covered  areas 
and  transferring  them  into  the  covered 
areas  through  fictional  mergers  or 
acquisitions.  These  three  exceptions  are 
discussed  individually  below. 

First,  vehicles  transferred  as  part  of  a 
takeover  or  consolidation  of  operations. 
through  a  merger  or  the  closing  of  a 
division,  will  be  excluded  from  the 
requirements  of  the  program.  If  these 
vehicles  were  considered  to  be  new. 


they  could  substantially  increase  the 
number  of  "purchases"  in  the  year  of 
acquisition  ariti  thus  the  requirement  for 
the  purchase  of  clean-fuel  vehicles  for 
that  year.  Moreover,  in  most  cases  the 
complying  fleet  operator  does  not 
choose  the  vehicles  that  are  transferred 
as  a  result  of  a  takeover,  and  such 
vehicles  would  not  necessarily  meet  the 
clean-fuel  vehicle  emission  standards. 
Including  such  transferred  vehicles  may 
require  covered  fleet  operators  to 
purchase  a  substantial  number  of 
unneeded  vehicles,  credits,  or  vehicle 
conversions. 

Second,  vehicles  transferred  with 
employees  will  be  excluded  from 
program  requirements.  This  is  because  it 
is  not  the  intent  of  these  provisions  to 
affect  company  personnel  decisions 
(e.g.,  basing  transfers  or  promotions  on 
what  company  car  the  person  drives),  or 
to  force  the  early  sale  of  vehicles 
because  the  driver  is  moving  and  must 
be  given  a  new  car  because  of  the 
location.  However,  any  vehicle 
purchased  for  the  use  of  a  transferred 
employee  after  the  transfer  will  be 
considered  a  new  covered  fleet  vehicle. 

Third,  vehicles  transferred  for 
seasonal  requirements  (i.e.,  less  than 
120  days)  are  also  exempted  from  the 
requirements  of  the  program.  The  120- 
day  period  is  intended  to  allow  transfers 
for  slightly  longer  periods  of  time  than 
a  calendar  season.  This  will  allow 
companies  to  respond  to  different  "hi^h 
seasons"  without  unnecessary 
confusion.  Because  this  exception  may 
be  subject  to  more  abuse  than  the  other 
two,  since  it  would  allow  companies  to 
avoid  the  program  by  continuously 
rotating  vehicles,  states  may,  at  their 
discretion,  discontinue  the  use  of  this 
exception  for  fleet  operators  who  abuse 
it. 

8.  Nonroad  Vehicle;  Nonroad  Engine 

EPA  intends  for  the  terms  "nonroad 
vehicle"  and  "nonroad  engine"  to  have 
the  same  meaning  as  defined  by  EPA  in 
a  rulemaking  concerning  emission 
standards  for  nonroad  engines  (See 
Notice  of  Proposed  Rulemaking.  58  FR 
28809,  May  17, 1993).  Until  such  time 
as  those  definitions  are  finalized,  the 
definitions  of  these  terms  contained  in 
section  216  of  the  Act  shall  apply. 

9.  Owned  or  Operated,  Leased,  or 
Otherwise  Controlled  by  Such  Person 

The  phrase  "owned  or  operated, 
leased  or  otherwise  controlled  by  such 
person"  appears  in  section  241(5)  of  the 
Act,  in  connection  with  the 
determination  of  the  vehicles  to  be 
included  in  a  covered  fleet.  EPA  is 
defining  this  phrase  as  meaning  that:  (1) 
Such  person  holds  the  beneficial  title  to 
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such  vshidA:  or  (2)  luck  pwson  uses  the 
vekid*  far  tmBsportatioa  purposes 
pursuABt  to  a  oootract  or  siaiilar 
arrangeraeol,  tJM  tana  of  such  contract 
or  fiiiniiar  anaogeoieat  is  &>r  a  period  of  ^ 
120  days  or  more,  and  such  person  has 
oootrof  over  the  vehicle  pursuant  to  the 
definitkui  of  control,  above. 

The  intent  of  this  definition  is  to 
incltide.  for  purposes  of  the 
determiDation  of  participation  in  the 
program,  any  vehicles  controlled  by  a 
fleet  operator,  whether  by  ownership  or 
lease.  The  120-day  period  is  intended  to 
reflect  the  fact  that  the  leasing  of 
vehicles  can  occur  for  short  periods  of 
time,  and  such  short  teim,  temporary 
leases  should  not  be  subject  to  the  terms 
oftheprc^iaa). 

10.  Person 

The  Act  refers  to  aH  fleets  of  ten  or 
more  vehicles  which  are  owned  by  a 
person,  or  "by  any  person  who  controls 
such  person,  by  any  person  controlled 
by  such  pecson.  lor]  by  any  person 
under  common  control  with  such 
person."  EPA  is  defining  the  term 
"person"  in  accordance  with  sectioo 
302(el  of  the  Act,  according  to  which 
"the  taoa  'person'  includes  an 
individual.  coq;K>ration.  paitnarship. 
assodation.  State,  municipality, 
political  subdivision  of  a  State,  and  any 
agency,  department,  or  instrumentality 
of  the  United  States  end  any  officer, 
agent,  or  employee  thereof." 

11.  Under  fJonnal  Qrcumstances 
Garaged  at  Personal  Residence 

EPA  is  defining  the  phrase  "under 
normal  ciramistances  garaged  at 
personal  residence"  as  meaning  a 
vehicle  that,  when  it  is  not  in  use,  is 
normally  parked  at  the  personal 
residence  of  the  individual  who  usually 
operates  it,  rather  than  at  a  central 
refueling,  maistsoanca,  and/or  business 
location. 

This  definitions  is  intended  to  extend 
the  "at  night"  exemption  specifically 
provided  by  Congress  to  those  people 
who  woric  at  "ig^t  Under  this 
definition,  a  vmicle  that  is  ouned  by  a 
business  entity  but  treated  as  personal 
vehicle  or  an  employee's  vehicle  and 
that  is  normally  kept  at  the  user's  place 
of  residence  whea  not  in  use  is  exempt 
&t)m  the  program,  notwithstanding  the 
timing  of  the  periods  of  use  and  non- 
use. 

It  is  not  the  intent  of  this  definition 
to  exempt  those  vehicles  which  are 
garaged  at  a  personal  residence  at  night 
but  which  are,  in  fact,  centrally  fueled 
100  percent  of  the  time.  Section  241(6] 
of  the  Act  provides  that  vehicles  earaged 
at  a  pecsoml  residence  are  not  to  oe 
considered  "capable  of  being  centrally 


fueled."  The  Act  does  not  exmapt  these 
whtdes  if  they  are  is  &ct  centrally 
fueled.  Ab  exampla  of  a  nanexempt 
vehicle  is  a  centxally-^aelsd  repair  track 
that  the  fleet  operator  sends  home  with 
an  employee  so  that  the  employee  on 
go  direcUy  to  har/his  repair  join  in  the 
morning. 

12.  Vehicles  Used  for  Motor  Vehicle 
Manufadturer  Product  Evaluations  and 
Tests 

EPA  is  defining  "vehicles  used  ior 
motor  vehicle  manufacturer  product 
evaluations  and  tests"  as  vehicles  that 
are  owned  asad  operated  by  a  motor 
vehicle  saanuiacturer  or  motor  vehicle 
component  BMnufacturer,  or  owned  or 
held  by  a  university  research 
depaitznent,  independent  testing 
l^oratory,  or  other  such  evaluation 
facihty.  solaiy  ior  the  purpose  of 
evaluating  the  performance  of  such 
vehicles  for  tongineertng.  research  and 
dewatonment.  ar  qnality  control  reasons. 

It  is  &eintent  of  this  definition  to 
exempt  from  the  program  vehicles  used 
by  a  motor  vehicle  manufutuxier  for 
production  control  or  qoehty  control 
reasons,  as  well  as  those  vehicles 
covered  under  an  EPA  testing 
exemption  issaed  under  40  CFR  part  85, 
subpart  R. 

C.  Multi-state  Nonattainment  Areas 

In  addition  to  the  above  definitions, 
clarification  bf  the  issue  of  raulti-state 
nonattainment  areas  is  needed  to  ensure 
conastency  among  different  SIPs. 
Clarification  of  this  issue  will  Cacilitate 
fleet  compliance  and  enhance 
implemoitation  of  the  fleet  program. 
Multi-state  nonattainment  areas  are 
nonattainment  areas  that  cross  state 
lines.  If  each  state  included  in  the 
nonattainment  area  regulates  its  fleets 
diSef«ntiy.  the  program  compliance 
requirements  for  fleet  operator  would 
become  much  more  complex  than  if 
they  had  to  comply  with  one  set  of 
requirements  for  the  entire  area. 

In  addition,  the  Act  specifies  that 
"credits  may  be  traded  or  sold  for  use 
by  any  other  person  to  demonstrate 
complia&oe  with  other  requirements 
applicable  under  this  section  in  the 
same  nonattainment  area."  Tliis 
legislative  language  supports  a 
requirement  that  fleet  programs  in 
multi-state  nonattainment  areas  be 
consistent  to  ensure  that  credits  can  be 
freely  traded  throughout  the 
nonattainment  area. 

Therefore,  to  limit  the  nomber  of 
fleets  affected  by  conflicting 
requirements,  and  to  ensure  thM  the 
credits  earned  through  the  credits 
program  nnilormly  apply  across  states. 
this  action  inquires  that  to  the  greatest 


extent  possible,  muitistate 
nonattainment  areas  promulgate  i 

consistent  clean-fuel  vrtacle  programs. 
For  example,  the  credit  programs  «Bid 
TCM  exemptions  should  be  the  same  to 
optimiBe/elycle  use  and  credit 
exchange  among  flerts.  Also,  the 
determination  of  program  elements 
raised  in  the  above  definitions,  such  as 
average  operating  period  and  the  criteria 
for  determining  ttie  degree  of  operation 
within  a  covered  area,  should  be 
substantially  the  same  for  states  in  a 
multi-state  nonattainment  area. 

IV.  Envinuuuental  and  Econoak 
Impacts 

To  the  extent  that  there  ere  impacts 
due  to  incorporating  today's  final 
definitions  mto  the  larger  Clean  Fuel 
Fleet  program,  Aey  are  best  analyzed  in 
the  context  of  the  full  program.  EPA  will 
address  the  environmental  and 
economic  impact  of  the  entire  Clean 
Fuel  Fleet  program  in  the  final 
Regulatory  Impact  Analysis  (RIA)  for 
this  program.  The  RIA  will  be  released 
with  tiie  rule  finalizing  CFFV  emission 
standards  and  conversion  regulations 
and  will  be  available  in  tfie  docket  for 
that  rule  (A92-30)  at  the  time  of 
publication. 
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V.  SUtirtory  Authority 

The  statutory  authority  for  this 
proposal  is  provided  by  sections  241, 
246,  and  301(a)  of  the  Act. 

VI.  Administrative  Designation  and 
Regulatory  Analyns 

Under  Executive  Order  12866  (58  FR 
51735  (October  4. 1993)),  the  Agency 
must  determine  whether  this  regulatory 
action  is  "significant"  and  therefore 
subject  to  0MB  review  and  the 
requirements  of  the  Executive  Order. 
The  order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  trilMl  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  p(^icy  issues 
arising  out  of  legal  mandates.  ^ 
PresidBnt's  pmaities,  or  the  princtpies 
set  forth  in  tfia  Executive  Order. 


Pursuant  to  the  terms  of  Executive 
Order  12866, 0MB  has  notified  EPA 
that  this  rule  is  a  "significant  regulatory 
action"  within  the  meaning  of  the 
Executive  Order.  For  this  reason,  this 
action  was  submitted  to  0MB  for 
review.  Changes  made  in  response  to 
0MB  suggestions  or  recommendations 
will  be  documented  in  the  public 
record. 

Vn.  Compliance  With  Regulatory 
Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
requires  federal  agencies  to  consider 
potentially  adverse  impacts  of  federal 
regulations  upon  small  entities.  In 
instances  where  significant  impacts  are 
possible  on  a  substantial  number  of 
these  entities,  agencies  are  required  to 
perform  a  regulatory  flexibility  analysis. 

As  with  other  impacts,  EPA  will 
examine  the  impact  of  this  regulation  on 
small  entities  as  a  part  of  assessing  the 
impacts  of  the  overall  fleet  program  for 
the  later  fleet  final  rule. 

VIIL  Paperwork  Reduction  Act 

EPA  has  determined  that  the 
definitions  and  general  provisions 
promulgated  in  this  rulemaking  do  not 
create  any  new  information  collection 
requirements  separate  fitim  the  larger 
Clean  Fuel  Fleet  program.  The 
information  collection  requirements  of 
the  entire  Clean  Fuel  Fleet  program 
have  been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  imder  the  Paperwork  Reduction 
Act.  44  U.S.C.  3501  et  seq. 

DC.  Consultation  With  DOE  and  DOT 

As  per  section  250(d)  of  the  Clean  Air 
Act,  this  rulemaking  has  coordinated 
with  the  Department  of  Energy  and  the 
Department  of  Transportation. 
Interagency  review  documents  are 
contained  in  section  II-F  and  IV-H  of 
this  rulemaking's  docket. 

X.  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  EPA  hereby  finds  that  these 
regulations  are  of  national  appficability. 
Accordingly,  judicial  review  of  this 
action  is  available  only  by  filing  a 
petition  for  review  of  the  United  States 
Court  of  Appeals  for  the  District  Of 
Columbia  Circuit  within  60  days  of 
publication.  Under  section  307(b)(2)  of 
the  Act,  the  requirements  which  are  the 
subject  of  today's  notice  may  not  be 
challenged  later  in  the  judicial 
proceedings  brought  by  EPA  to  enforce 
these  requirements. 

List  of  Subjects  in  40  CFR  Part  88 

Environmental  protection, 
Administrative  practice  and  procedure, 


Air  pollution  control.  Gasoline, 
Labeling,  Motor  vehicle  pollution. 
Reporting  and  recordkeeping 
requirements. 

Dated:  November  30, 1993. 
Carol  M.  Browner, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble  title  40,  chapter  I  of  the  Code 
of  the  Federal  Regulations  is  amended 
as  follows: 

PART  8&-(AMENDED] 

1.  The  authority  citation  for  part  88 
continues  to  read  as  follows: 

Authority:  Sees.  241,  246,  249, 301(a), 
Qean  Air  Act  as  Amended;  42  U.S.C  7581 . 
7586,  7589.  and  7601(a). 

2.  A  new  §  88.302-94  is  added  to 
subpart  C  to  read  as  follows: 

S  88.302-94    Definitions. 

The  definitions  in  §  88.302-93  and  40 
CFR  part  86  also  apply  to  this  part.  All 
terms  used  in  this  part,  but  not  defined 
in  this  section  or  in  §  88.302-93  and  40  , 
CFR  part  86  shall  have  the  meaning 
assigned  to  them  in  the  Qean  Air  Act. 

Can  be  centrally  fueled  means  the 
sum  of  those  vehicles  that  are  centrally 
fueled  and  those  vehicles  that  are 
capable  of  being  centrally  fueled. 

(1)  Capable  of  being  centrally  fueled 
means  a  fleet,  or  that  part  of  a  fleet, 
consisting  of  vehicles  that  could  be 
refiieled  100  percent  of  the  time  at  a 
location  that  is  owned,  operated,  or 
controlled  by  the  covered  fleet  operator, 
or  is  under  contract  with  the  covered 
fleet  operator.  The  fact  that  one  or  more 
vehicles  in  a  fleet  is/are  not  capable  of 
being  centrally  fueled  does  not  exempt 
an  entire  fleet  from  the  program. 

(2)  Centrally  fueled  means  a  fleet,  or 
that  part  of  a  fleet,  consisting  of  vehicles 
that  are  fueled  100  percent  of  the  time 
at  a  location  that  is  owned,  operated,  or 
controlled  by  the  covered  fleet  operator, 
or  is  under  contract  with  the  covered 
fleet  operator.  Any  vehicle  that  is  under 
normal  operations  garaged  at  home  at 
night  but  that  is,  in  fact,  centrally  fueled 
100  percent  of  the  time  shall  be 
considered  to  be  centrally  fueled  for  the 
purpose  of  this  definition.  The  fact  that 
one  or  more  vehicles  in  a  fleet  is/are  not 
centrally  fueled  does  not  exempt  an 
entire  fleet  from  the  program.  The  fact 
that  a  vehicle  is  not  centrally  fueled 
does  not  mean  it  could  not  be  centrally 
fueled  in  accordance  with  the  definition 
of  "capable  of  being  centrally  fueled." 

(3)  Location  means  any  building, 
structure,  facility,  or  installation  which; 
is  ow^ned  or  operated  by  a  person,  or  is 
under  the  control  of  a  person;  is  located 
on  one  or  more  contiguous  properties 
and  contains  or  could  contain  a  fueling 


piimp  or  pumps  for  the  use  of  the 
vehicles  ovimed  or  controlled  by  that 
person.  ^ 

Control  means:  (1)  When  it  is  used  to 
join  all  entities  under  common 
management,  means  any  one  or  a 
combination  of  the  following: 

(i)  A  third  person  or  firm  has  equity 
ownership  of  51  percent  or  more  in  eaoh 
of  two  or  more  firms; 

(ii)  Two  or  more  firms  have  common 
corporate  officers,  in  whole  or  in 
substantial  part,  who  are  responsible  for 
the  day-to-day  operation  of  the 
companies. 

(iii)  One  firm  leases,  operates, 
supervises,  or  in  51  percent  or  greater 
part  owns  equipment  and/or  facilities 
used  by  another  person  or  firm,  or  has 
equity  ovraership  of  51  percent  or  more 
of  another  firm. 

(2)  When  it  is  used  to  refer  to  the 
management  of  vehicles,  means  a 
person  has  the  authority  to  decide  who 
can  operate  a  particular  vehicle,  and  the 
purposes  for  which  the  vehicle  can  be 
operated. 

(3)  When  it  is  used  to  refer  to  the 
management  of  people,  means  a  person 
has  the  authority  to  direct  the  activities 
of  another  person  or  employee  in  a 
precise  situation,  such  as  at  the 
workplace. 

Covered  fleet  operator  means  a  person 
who  operates  a  fleet  of  at  least  ten 
covered  fleet  vehicles  (as  defined  in 
section  241(6)  of  the  Act)  and  that  fleet 
is  operated  in  a  single  covered  area 
(even  if  the  covered  fleet  vehicles  are 
garaged  outside  of  it).  For  purposes  of 
this  definition,  the  vehicle  types 
described  in  the  definition  of  covered 
fleet  (section  241(5)  of  the  Act)  as 
exempt  from  the  program  will  not  be 
counted  toward  the  ten-vehicle 
criterion. 

Dealer  demonstration  vehicle  means 
any  vehicle  that  is  operated  by  a  motor 
vehicle  dealer  (as  defined  in  section 
216(4)  of  the  Act)  solely  for  the  purpose 
of  promoting  motor  vehicle  sales,  either 
on  the  sales  lot  or  through  other 
marketing  or  sales  promotions,  or  for 
permitting  potential  purchasers  to  drive 
the  vehicle  for  pre-purchase  or  pre-lease 
evaluation. 

Emergency  vehicle  means  any  vehicle 
that  is  legally  authorized  by  a 
governmental  authority  to  exceed  the 
speed  limit  to  transport  people  and 
equipment  to  and  from  situations  in 
which  speed  is  required  to  save  lives  or 
property,  such  as  a  rescue  vehicle,  fire 
truck,  or  ambulance. 

Low  enforcement  vehicle  means  any 
vehicle  which  is  primarily  operated  by 
a  civilian  or  military  police  officer  or 
sheriff,  or  by  personnel  of  the  Federal 
Bureau  of  Investigation,  the  Drug 
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Enforcement  Administration,  or  other 
agencies  of  the  federal  sovarmDant,  or 
by  state  highway  patroh,  municipal  law 
enforcement,  dt  other  similar  law 
enforcement  agencies,  and  which  is 
used  for  the  purpose  of  law  enforcement 
activities  including,  but  not  limited  to, 
chase,  apprehension,  surveillance,  or 
patrol  of  people  engaged  in  or 
potentially  engaged  in  unlawful 
activities.  For  federal  law  enforcement 
vehicles,  the  definition  contained  in 
Executive  Order  12759.  Section  11: 
Alternative  Fueled  Vehdcle  for  the 
Federal  Fleet.  Guidance  Document  for 
Federal  Agencies,  shall  apply- 

Model  year,  as  it  applies  to  the  clean 
fuel  vehicle  fleet  purcnase 
requirements,  means  September  1 
through  August  31. 

Motor  vehicles  held  for  lease  or  rental 
to  the  general  public  means  a  vehicle 
that  is  owned  or  controlled  primarily  for 
the  purpose  of  short-tarm  rental  or 
extended-term  leasing  (with  or  without 
maintenance),  without  a  driver. 
pursuant  to  a  contract. 

New  covered  fleet  vehicle  means  a 
vehicle  that  has  not  been  previously 
controlled  by  the  cxirrent  purchaser, 
regardless  of  the  model  year,  except  as 
follows;  Vehicles  that  were 
manufactured  before  the  start  of  the  fleet 
program  for  such  vehicle's  weight  class, 
vehicles  transferred  due  to  the  purchase 
of  a  company  not  previously  controlled 
by  the  purchaser  or  due  to  a 
consoUdation  of  business  operations, 
vehicles  transferred  as  part  of  an 
employee  transfer,  cr  vehicles 
transferred  tot  seasonal  requirements 
(i.e..  for  less  than  120  days)  are  not 
considered  new.  States  are  permitted  to 
discontinue  the  use  of  the  fourth 
exception  few  fleet  operators  who  abuse 
the  discretion  afforded  them.  This 
definition  of  new  coveted  fleet  vehicle 
is  distinct  from  the  definition  of  new 
vehicle  as  it  applies  to  manufacturer 
certification,  including  the  certification 
of  vehicles  to  the  dean  fuel  standards. 

Owned  or  operated,  leased  or 
otherwise  controlled  by  such  person 
means  either  of  the  following: 

(1)  Such  person  holds  the  oeneficial 
title  to  such  vehicle;  or 

(2)  Such  person  uses  the  vehicle  for 
transportation  purposes  pursuant  to  a 
contract  or  sim'^fl'•  arrangement,  the 
term  of  such  contract  or  similar 
arrangement  is  for  a  period  of  120  days 
or  more,  and  such  person  has  control 
over  the  vehicle  pursuant  to  the 
definition  of  control,  paragraph  (c)  of 
this  section. 

Person  Includes  an  individual, 
corporation,  partnership,  association. 
State,  municipality,  political 
subdivision  of  a  State,  and  any  agency, 


department,  or  instrumentality  of  the 
United  States  and  any  officer,  agent,  or 
employee  thereot 

Under  nonnal  circumstances  garaged 
at  personal  residence  means  a  vehicle 
^that,  when  it  is  not  in  use,  is  normally 
parked  at  the  personal  residence  of  the 
individual  who  usually  operates  it, 
rather  than  at  a  central  refueling, 
maintenance,  and/or  business  location. 
Sutii  vehicles  are  not  considered  to  be 
capable  of  being  central  fueled  (as 
defined  in  this  subpaitj  and  are  exempt 
from  the  program  unless  they  are,  in 
fact,  centrally  fueled. 

Vehicle  used  for  motor  vehicle 
manufacturer  product  evaluations  and 
tests  means  a  vehicle  that  is  owned  and 
operated  by  a  motor  vehicle 
manufacturer  (as  defined  in  section 
216(1)  of  the  Act),  or  motor  vehicle 
component  manufacturer,  or  owned  or 
held  by  a  university  research 
department,  independent  testing 
lalwratory.  or  otter  such  evaluation 
facility,  solely  for  the  purpose  of 
evaluating  the  performance  of  such 
vehicle  for  engineering,  research  and 
development,  or  quality  control  reasons. 

3.  Section  88.308-94  of  subpart  C  is 
revised  to  read  as  follows; 

§88.308-44    ProgramiMtie  requirements 
for  ctoen-luel  fleet  veMdee. 

(a)  [Iteserved] 

(b)  Multi-State  Sonattainment  Areas. 
The  states  comprising  a  multi-State 
nonattainment  iiea  ^ali,  to  the  greatest 
extent  possible,  promulgate  consistent 
clean-fuel  fleet  vehicle  programs. 

[FR  Doc.  93-29835  Filed  12-8-93;  8:45  am] 
BILUNC  CODE  «M-n-P 


DEPARTMENT  OF  THE  INTERtOR 

Bureau  of  Land  Management 

43  CFR  PubDc  Land  Order  7017 

pO-948-4210-06;  101-010828  01] 

PaifM  Revocation  of  Public  Land 
Order  No.  2634;  Idaho 

AGENCY:  Bureeu  of  Land  Management, 

Interior. 

ACnow:  Puhlic  land  otder. 

SUMMARY:  This  order  revokes  a  publ^ 
land  order  insofar  as  if  affects  162.97 
acres  of  public  land  withdrawn  by  the 
Bureau  of  Land  Management  for  a  stock 
driveway.  The  land  is  no  longer  needed 
for  the  purpose  for  which  it  was 
withdrawn.  This  action  will  open 
162.97  acres  to  surface  entry  and  will 
permit  the  sale  of  the  land  to  Twin  Falls 
County  for  a  sanitary  landfill  The  land 


has  been  and  will  remain  open  to 
mining  and  mineral  leasing. 
EFFECTIVE  DATE:  January  10, 1994.  ^ 

FOR  FURTHER  WPORMATION  CONTACT: 
Larry  R.  Lievsay,  BLM  Idaho  State 
Office,  3380  Americana  Terrace.  Boise, 
Idaho  83W6-«500.  20B-364-3166. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  section 
204  of  the  Federal  Policy  and 
Management  Act  of  1976.  43  U.S.C. 
1714  (1988),  it  is  ordered  as  follows: 

1.  Public  Land  Order  No.  2634,  which 
withdrew  land  for  the  Bureau  of  Land 
Management's  stock  driveway,  is  hereby 
revoked  insofar  as  it  affects  the 
following  described  land; 

Boise  Meridian 

T.  12  S..  R.  17  E.. 

Sec.  5.  lots  3.  4  and  V\^V2  lot  2; 

Sec.  6,  lot  1  and  EV2  lot  2. 

The  area  described  contains  t62.97  acres  in 
Twin  Falls  County. 

2.  At  9  a.m.  on  January  10, 1994,  the 
land  described  above  will  be  opened  to 
the  operation  of  the  public  land  laws 
generally,  subject  to  valid  existing 
rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  9  a.m.  on  January 
10, 1994,  shall  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  the  order  of  filing. 

Dated:  November  19. 1993. 
Bob  Armstrong. 

Assistant  Secretary  of  the  Interior. 
(FR  Doc.  93-29993  Filed  12-8-93;  8:45  am] 
BSJLMa  CODE  «»*-GG-M 

43  CFR  PuMic  Land  Order  7018 
tlD-943-4210-06:  tDI-15704  01] 

Partial  Revocation  of  Secretarial  Order 
Dated  December  19, 1933;  Idaho 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Pubhc  land  order. 

SUMMARY:  This  order  revokes  a 
Secretarial  order  insofar  as  it  affects  0.83 
acres  of  National  Forest  System  land 
.    withdrawn  for  the  Bureau  of  Land 
Management's  Powersite  Classification 
No.  280  within  the  Boise  National 
Forest  The  land  is  xm  longer  needed  for 
the  purpose  for  which  it  was 
withdrawn.  This  action  will  open  0.83 
acres  to  surface  entry  and  mining  and 
will  permit  the  disposal  of  the  land  by 
exchange.  The  land  has  been  end  will 
remain  open  to  mineral  leasing. 
EFFECTIVE  OATE:  lanuary  10, 1994. 
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FOR  FURTHER  MFORUATION  COfTrACT: 
Larry  R.  Lievsay,  BLM  Idaho  State 
Office,  3380  Americana  Terrace.  Boise, 
Idaho  83706-2500,  208-384-3166. 

By  virtue  of  the  authority  vetted  in 
the  Secretary  of  the  Intericw  by  section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C 
1714  (1988),  it  is  ordered  as  follows: 

1.  The  Secretarial  Order  dated 
December  19, 1933,  which  withdrew 
National  Forest  System  land  for  the 
Bureau  of  Land  Management's 
Powersite  Gassification  No.  280  is 
hereby  revoked  insofar  as  it  affects  the 
following  described  land: 

Boiae  Meridian 

T.  18  N..  R.  8  B., 
Sec  32,  lot  6. 

The  area  described  contains  0.83  acre  In 
Valley  County. 

2.  At  9  a.m.  on  January  10, 1994,  the 
land  shall  be  opened  to  such  forms  of 
disposition  as  may  by  law  be  made  of 
National  Forest  System  land,  including 
location  and  entry  under  the  United 
States  mining  laws,  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law  Appropriation  of  land 
described  in  this  order  under  the 
general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  U.S.C  38  (1988).  shall  vest  no 
rights  against  the  United  States.  Acts 
required  to  establish  a  location  and  to 
initiate  a  right  of  possession  are 
governed  by  State  law  where  not  in 
conflict  with  Federal  law.  The  Bureau  of 
Land  Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 

[>rovided  for  such  determinatifms  in 
ocal  courts. 

Dated:  November  19, 1993. 
Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 
(PR  Doc  93-29994  Filed  12-8-93;  8:45  am) 
BMJJNO  CODE  4910-OO-il 


43  CFR  Public  Land  Order  7019 
PD-943-4210-06;  101-29461] 

Withdrawal  of  National  Foreat  System 
Land  for  the  Crooked  River  Satellite 
Fiah  Hatchery  Facilities;  Idaho 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Public  land  order. 

SUMMARY:  This  order  withdraws  a  0.27- 
acre  parcel  of  National  Forest  System 


land  bom  surface  entry  and  mining  for 
a  period  of  20  years  for  the  Army  Corps 
of  Engineers  to  protect  the  Crooked 
River  Satellite  Fish  Hatchery  Facilities 
within  the  Nez  Perce  Nadonal  Forest. 
The  land  has  been  and  will  remain  open 
to  mineral  leasing. 
EFFECTIVE  DATE:  December  9, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  R.  Lievsay,  BLM  Idaho  State 
Office.  3380  Americana  Terrace,  Boise, 
Idaho  83706-2500,  208-384-3166. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976, 43  U.S.C 
1714  (1988),  it  is  ordered  as  follows: 

1,  Subject  to  valid  existing  rights,  the 
following  described  National  Forest 
System  land  is  hereby  withdrawn  from 
settlement,  sale,  location,  or  entry  under 
the  general  land  laws,  including  the 
United  States  mining  laws  (30  U.S.C 
Ch.  2  (1988)),  to  protect  the  Army  Corps 
of  Engineers  Crooked  River  Satellite 
Fish  Hatchery  Facilities: 

Boise  Meridian 

A  parcel  of  land  located  near  the  west  bank 
of  the  Crooked  River,  being  vrosterly  of  Forest 
Road  No.  233  (County  Road  No.  121)  and 
easterly  of  the  range  line,  located  within  the 
NWVi  of  sec.  30,  T.  28  N  ,  R.  8  E.,  more 
particulariy  described  as  foUowr 

Beginning  at  a  point  on  the  existing  Army 
Corps  of  Engineers,  Crooked  Riwr  Fish 
Hatchery,  project  boundary  line  and  the  east 
side  of  Forest  Road  No.  233  (County  Road 
No.  121),  local  grid  coordinates  of  said  point 
being  North  16,690.000  feet  and  East 
14,076.132  feet,  being  South  ll''40'25.4"Bast 
a  distance  of  20.422  feet  from  the  Corps  of 
Bngineen  project  boundary  monument  No. 
11-R3-13; 

North  90*00^  West  to  a  point  on  the 
unsurveyed  West  line  of  Range  8  East: 

Southerly  on  the  West  line  of  Range  8  East 
to  a  point  of  intersection  with  local  grid 
coordinate  North  16,560  feet; 

South  gO^OO"  East  to  a  point  on  the  existing 
Army  Corps  of  Engineers  project  boundary 
line  and  east  side  of  Forest  Road  No.  233, 
said  point  being  North  8'>07'48.4''  West,  a 
distance  of  77.782  feet  from  the  Army  Corps 
of  Engineers  project  boundary  monument  No. 
11-R3-15; 

North  8''07'48.4"  WesU  a  distance  of  29.294 
feet  on  the  existing  Army  Corps  of  Engineers 
project  boundary  line  and  the  east  side  of 
Forest  Road  No.  233  to  a  point,  said  point 
being  Army  Corps  of  Engineers  project 
boundary  monument  No.  11-R3-14; 

North  11"'40'25.4''  West,  a  distance  of 
103.134  feet  on  the  existing  Army  Corps  of 
Engineers  project  boundary  line  and  the  east 
side  of  Forest  Road  No.  233  to  the  point  of 
beginning. 

There  is  excepted  there  from  all  that  part 
of  the  above  described  parcel  lying  within 
the  right-of-way  of  said  Forest  Road  No.  233 
(County  Road  No.  122)  subject  to  the 
installation  of  a  6"  sewer  line  crossing  with 
the  centerline  at  local  grid  coordinate  North 


16,580  feet  The  land  daacribed  cootaini  a27 
acre  in  Idaho  Coimty. 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the^pplicabiUty  of  those 
public  land  laws  governing  the  use  of 
the  lands  under  lease,  license  or  permit, 
or  governing  the  disposal  of  their 
mineral  or  vegetative  resources  other 
thiat  under  thti  mining  laws. 

3.  This  withdrawal  will  expire  20 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  r0\iew 
conducted  before  the  expiration  date 
pursuant  to  section  204(0  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976. 43  U.S.C.  1714(f),  the  Secretary 
determines  that  the  withdrawal  shall  be 
extended. 

Dated:  November  19, 1^3. 
Bob  Armstreag. 

Assistant  Secretary  of  the  Interior 
[FR  Doc.  93-29995  Filed  12-8-93;  8:45  am) 

■NJJNOCODC  4310-OG-M 


GENERAL  SERVICES 
'ADMINISTRATION 

48  CFR  Parts  501. 509  and  552 
[APO  2800.12A,  CHGE  50] 

General  Seonces  Administration 
Aoqtrisltton  Regulation;  ISO  9000, 
International  Standards  for  OuaHty 
IManagement 

agency:  Office  of  Acquisition  Policy, 

GSA. 

ACTION:  Final  rule. 

SUMMARY:  The  General  Services 
Administration  Acquisition  Regulation 
(GSAR)  is  revised  to  allow  contractors  to 
use  ISO  9001  (Quality  Systems— Model 
for  Quality  Assiuance  in  Design/ 
Development,  Production,  Installation 
and  Servicing)  or  ISO  9002  (Quality 
Systems — Model  for  Quality  Assurance 
in  Production  and  Installation)  as 
alternates  to  Federal  Standard  368. 
GSA's  Office  of  CJuality  and  Contract 
Administration  (FQ)  has  determined 
that  contractor  inspection  systems  that 
meet  certain  International  Organization 
for  Standardization  (ISO)  standards  and 
are  appropriately  registered  are 
acceptable  alternatives  to  inspection 
systems  complying  with  Federal 
Standard  368. 

This  change  also  makes  miscellaneous 
changes  in  the  contracting  officer 
warrant  program  and  in  the  procedures 
for  preaward  surveys. 
effective  date:  December  15, 1993. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Paul  Linfield.  Office  of  GSA  Acquisition 
Pohcy,  (202)  501-1224. 
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SUPPLEMENTARY  MFORMATION: 

A.  Public  Comments 

This  rule  WiM  not  published  in  the 
Federal  Register  for  public  comment 
because  it  is  not  a  significant  revision  asiw. 
defined  in  PAR  1.501-1. 

B.  Executive  Order  12866 

This  rule  was  not  submitted  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  because  the  rule  is  not 
a  significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Regulatory 
Planning  and  Review,  and  therefore  was 
not  required  to  be  submitted. 

C.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  does 
not  apply  because  this  rule  is  not  a 
significant  revision  as  defined  in  FAR 
1.501-1. 

D.  Paperwork  Reduction  Act 

The  clause  at  552.246-70.  Source 
Inspection  by  Quality  Approved 
Manufacturer,  which  is  being  modified 
by  this  change,  does  contain  an 
information  collection.  However,  the 
revision  to  the  clause  does  not  affect  the 
information  collection  requirements  of 
the  clause  which  have  previously  been 
approved  by  0MB  and  assigned  control 
number  3090-0027. 

The  GSA  Form  353,  Performance 
Evaluation  k  Facilities  Report,  is  used 
by  GSA's  Federal  Supply  Service  in  lieu 
of  the  Standard  Forms  1403  through 
1406  under  an  approved  exception  to 
the  standard  forms.  The  Standard  Forms 
1403  through  1406  have  been  approved 
by  OMB  under  the  Paperwork 
Reduction  Act  and  assigned  control 
under  9000-0011.  The  GSA  Form  353 
does  not  impose  any  additional 
information  collection  requirements 
beyond  those  approved  by  OMB  in 
connection  with  the  standard  forms. 

List  of  Subjects  in  48  CFR  Parts  501, 
509  and  552 

Government  prociu^ment. 

Accordingly.  48  CFR  parts  501.  509 
and  552  are  amended  to  read  as  follows: 

1.  The  authority  citation  for  48  CFR 
parts  501.  509  and  552  continues  to  read 
as  follows: 

Authority:  40  U.S.C  486(c). 


PART  501— GENERAL  SERVICES 
ADMINISTRATION  ACQlHSmON 
REGULATION  SYSTEM 

2.  Section  501.603-70  is  amended  by 
revising  paragraph  (h)(l}(v)  to  read  as 
follows: 

501 .60^-70    Contracting  offloor  warrant 
progrwn  (COWP). 

•        •        •        •        • 

(h)  •  •  • 

(1)  •  *  ' 

(v)  •  •  •  Senior  level  (over 
$100,000).  (Does  not  apply  to  realty 
leasing  and  sales  personnel.) 

(A)  Executive  Seminar  in 
Acquisition — 24-40  hours 

(B)  Advanced  Contract 
Administration — 40  hours 

(C)  Contracting  for  Multiple  Award 
Federal  Supply  Schedules — 40  hours 
(Applicable  to  Federal  Supply  Service 
personnel  handling  multiple  award 
schedule  contracts.) 


PART  50»-CONTRACTOR 
QUAURCATIONS 

3.  Section  509.106-2  is  revised  to  read 
as  follo%vs: 

509.106-2    Requests  for  preaward  survey. 

The  contracting  officer  or  a  designee 
requests  a  preaward  survey  by 
forwarding  the  Standard  Form  1403. 
Preaward  Survey  of  Prospective 
Contractor  (General),  accompanied  by 
the  appropriate  subparts  of  tne 
preaward  survey  (Standard  Forms  1404 
through  1408)  to  the  s\irveying 
activities.  The  Federal  Supply  Service  is 
authorized  to  use  GSA  Form  353. 
Performance  Evaluation  k  Facilities 
Report,  for  preaward  siirveys  instead  of 
Standard  Forms  1403  through  1406.  The 
contracting  officer  shall  complete 
Section  I  of  the  GSA  Form  353  in 
accordance  with  instructions  in 
553.370-353-4. 

PART  552-SOUCnrATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

4.  Section  552.246-70  is  amended  by 
revising  the  date  of  the  claiise  and 
paragraph  (a),  (a)(1)  and  (a)(2)  to  read  as 
follows: 

552.246-70    Source  Inspection  by  Quality 
Approved  Manufacturer. 

•        •        •        •        • 

Source  Infpection  by  Quality  ApproTed 
Manu£ictura-  (Dec  19S3) 


(a)  Inspection  system  and  inspection 
facilities. 

(1)  The  inspection  system  maintained  by^ 
the  Contractor  under  the  Inspection  of 
Supplies— Fixed  Price  clause  (FAR  52.246-2) 
of  this  contract  shall  be  maintained 
.  throughout  the  contract  period  and  shall 
comply  vrtth  Ul  requirements  of  editions  in 
effect  on  the  date  of  the  solicitation  of  either 
Federal  Standard  368  or  the  International 
Organization  for  Standardization  (ISO) 
Standard  9001  (ANSI/ASQC  Q  91)  (Quality 
Systems — ^Model  for  Quality  Assurance  in 
Design/Development,  Production, 
Installation  and  Servicing),  or  ISO  Standard 
9002  (ANSI/ASQC  Q  92)  (Quality  Systems- 
Model  for  Quality  Assurance  in  Production 
rfnd  Installation).  ISO  quality  systems  must 
be  registered  by  a  third  party  registrar 
accredited  by  either  the  Registrar 
Accreditation  Board  (RAB)  or  an  organization 
recognized  as  equivalent  by  the  RAB.  A 
written  description  of  the  inspection  system 
shall  be  made  available  to  the  Government 
before  contract  award.  The  Contractor  shall 
immediately  notify  the  Contracting  Officer 
and  the  designated  GSA  quality  assiuance 
office  of  any  changes  made  in  the  inspection 
system  during  the  contract  period.  As  used 
herein,  the  tenn  "Inspection  system"  means 
the  Contractor's  own  facility  or  any  other 
fecility  acceptable  to  the  Government  that 
will  be  used  to  perform  inspections  or  tests 
of  materials  and  components  before 
incorporation  into  end  articles  and  for 
inspection  of  such  end  articles  before 
shipment.  When  the  manufacturing  plant  is 
located  outside  of  the  United  States,  the 
Contractor  shall  arrange  delivery  of  the  items 
froiQ  a  plant  or  warehouse  located  in  the 
United  Sutes  (Including  Puerto  Rico  and  the 
Virgin  Islands)  equipped  to  perform  all 
inspections  and  tests  required  by  the  contract 
or  specifications  to  evidence  conformance 
therewith,  or  shall  arrange  with  a  testing 
laboratory  or  other  focility  in  the  United 
States,  acceptable  to  the  Government,  to 
perform  the  required  inspections  and  tests. 

(2)  In  addition  to  the  requirements  in 
Federal  Standard  368,  ISO  9001  or  ISO  9002 
records  shall  include  the  date  when 
inspection  and  testing  were  performed.  These 
records  shall  be  available  for  (i)  3  years  alter 
final  payment;  or  (ii)  4  years  from  the  end  of 
the  Contractor's  fiscal  year  in  which  the 
record  was  created,  whichever  period  expires 
first. 
•         •      ,  •         •        • 

Dated:  November  30, 1993. 
Richard  H.  Hopf.  m. 
Associate  Administrator  for  Acquisition 
Policy. 

IFR  Doc.  93-29991  Filed  12-8-93;  8:45  am] 
■lUJNG  cooe  MM-ai-M 


Proposed  Rules 


Federal  Register 

Vol.  58,  No.  235 
Thursday,  Decefpber  9,  1993 


This  section  of  the  FEDERAL  REGISTER' 
contBins  notices  to  (he  public  of  ttie  proposed 
issuance  of  ruies  and  regulations.  The 
purpose  of  these  notices  is  to  giva  Interested 
persons  an  opportunrty  to  participate  in  the 
rule  maiting  prior  to  tiie  adoption  of  the  final 
rules. 


DEPARTMENT  OF  JUSTICE 
immigration  and  Naturanzation  Service 
8  CFR  Part  210a 
[INS  No.  1635-93] 
RtNl115-AB05 

Expiration  of  the  Replenishment 
Agificulturat  Worker  Program 

AGENCY:  Immigration  and  Naturalization 
Senrice,  Justice. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
amend  the  regulations  of  the 
Immigration  and  Naturalization  Ser.'ice 
(Sarv  ice)  relating  to  Replenishment 
Agricultural  Workers  (RAWs)  under 
SRCtion  210A  of  the  Immigration  and 
Nationality  Act  (Act).  Specifically,  this 
rule  proposes  to  remove  all  regulations 
pertaining  to  the  RAW  program,  as  the 
program  expired  at  the  end  of  Fiscal 
Year  1993. 

DATES:  Written  coramenta  must  be 
submitted  on  or  before  January  24, 1994. 
ADDRESSES:  Please  submit  written 
comments  in  triplicate,  to  the  Records 
Systems  Division,  Director,  Policy 
Directives  and  Instructions  Branch, 
Immigration  and  Naturalization  Service, 
425  I  Street,  NW.,  room  5307. 
Washington.  DC  20.536.  To  ensure 
proper  handling,  please  reference  INS 
No.  1635-93  on  your  correspondence. 
FOft  FUPTHER  INFORMATION  CONTACT: 
Jane  R.  Gomez,  Senior  Immigration 
Exammer,  Naturalization  and  Special 
Projects  Branch.  Adjudications  Division, 
Immigration  and  NatiiraHzation  Service, 
42,5  I  Street,  NW..  room  7122, 
Washington  DC.  20536.  Telephone: 
(202)514-5014. 

SUI»PLEMENTARy  INFORMATION:  Section 
210A  of  the  Immigration  and 
Nationality  Act.  the  Replenishment 
Agricultural  Worker  (RAW)  program, 
was  added  by  the  Immigration  Refonn 
and  Control  Act  of  1986,  Pubhc  Law  9^ 
603,  dated  November  6. 1986. 
According  to  section  210A(a)(l)  of  the 


Act,  the  RAW  program  was  to  be 
effective  firom  Fiscal  Year  1990  through 
Fiscal  Year  1993.  The  program  was 
enacted  as  a  means  of  providing 
additional  seasonal  agricultural  workers 
to  United  Stales  agricultural  employers 
to  alleviate  possible  shortages  of 
workers  for  perishable  crops.  The 
program  allows  the  government  to 
replenish  the  supply  of  farmworkers  by 
providing  foreign  workers  with  legal 
resident  status  if  the  Secretaries  of 
Agriculture  and  Labor  determine  that  a 
shortage  of  such  workers  exists. 

Pursuant  to  Service  regulations 
published  in  the  Federal  Register  on 
July  17.  1989,  at  54  FR  29882,  and  on 
September  1. 1989.  at  54  FR  36277.  the 
Immigration  and  Naturalization  Service 
(Service)  conducted  a  one-time 
registration  for  the  RAW  program 
beginning  on  September  1,  19fi9,  and 
ending  on  November  30,  1989.  During 
the  registration  period,  610.700  aliens 
registered  with  the  RAW  program.  The 
registrants  were  assigned  to  one  of  foiu- 
priority  categories.  If  the  Secretaries  of 
Agriculture  and  Labor  had  declared  that 
a  shortage  of  agricultural  workers 
existed,  registrants  chosen  at  random 
from  the  first  priority  category  would 
have  been  invited  to  file  petitions  for 
temporary  resid»ui  status  as  a  RAW. 

In  the  tiiree  years  during  which  the 
program  has  been  in  place,  however,  a 
shortage  of  agricultural  woikers  has 
never  been  found  to  exist.  The  RAW 
registration  list  has  not  been  used,  and 
as  a  result,  the  registrants  have  derived 
no  immigration  benefits  from  the  RAW 
program.  Moreover.  Congress  has  given 
no  indication  that  it  wishes  to  extend 
the  RAW  program  beyond  the  Fiscal 
Year  1993  expiration  date  set  forth  in 
section  210A{a)(l)  of  the  Act.  Now  that 
Fiscal  Year  1993  and  the  RAW  program 
have  drawn  to  a  close,  the  service  finds 
it  appropriate  to  propose  that  the 
regulations  pertaining  to  the  RAW 
program  be  removed  from  title  8  of  the 
Code  of  Federal  Regulations. 

In  accordance  with  5  U.S.C.  605(b), 
the  Commissioner  of  the  Immigration 
and  Naturalization  Service  certifies  that 
this  proposed  rule  does  not  have  a 
significant  adverse  economic  impact  on 
a  substantial  number  of  small  entities. 
Since  the  RAW  program  was  never 
implemented  because  a  shortage  of 
agricuhural  workers  was  never  found  to 
exist,  any  adverse  economic  impact  on 
small  entities  would  be  minimal,  if  any. 


This  is  not  a  major  rule  as  defined  in 
section  1(b)  of  E.0. 12992.  nor  does  this 
proposed  rule  have  Federalism 
implications  warranting  the  preparation 
of  a  Federal  Assessment  in  accordance 
with  E.O.  12612. 

Lists  of  Subjects  in  8  CFR  Part  210a 

Administrative  practice  and 
procedure,  Aliens.  Migrant  labor. 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  und^*  the 
Commissioner's  Authority.  8  U.S.C 
1101,  part  210a  of  chapter  I  of  title  8  of 
the  Code  of  Federal  Regulations  is 
proposed  to  be  removed. 

Dated:  October  15, 1993. 
Qiris  Sale, 

Acting  Commissioner.  Immigration  and 

Naturalization  Sen'ice. 

(FR  Doc  93-29984  Filed  12-8-93;  845  am) 

BtUMG  CODE  4410-01-W 


DEPARTMENT  OF  THE  TREASURY 
Office  of  Thrift  Supervision 

12  CFR  Part  510 

[No.  93-148] 
RIN  1S50-AA66 

Release  of  Unpublished  Information 

AGENCY:  Office  of  Thrift  Supervision, 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Office  of  Thrift 
Supervision  (OTS)  proposes  to  amend 
its  regulations  pertaining  to  release  of 
unpublished  OTS  information.  OTS 
proposes,  in  certain  circumstances,  to 
make  records  available  that  are  exempt 
fi-om  disclosure  under  the  Freedom  of 
Information  Act. 

The  purpose  of  this  proposed  rule  is 
to  provide  an  orderly  mechanism  for 
expeditiously  processing  requests  from 
the  public  for  unpublished  information 
while  preserving  the  OTS's  need  to 
maintain  confidentiality.  The  proposed 
regulation  applies  to  record  and 
testimony  requests.  The  records  covered 
include  those  created  or  obtained  in 
coimection  with  OTS's  performance  of 
its  statutory  responsibilities,  .such  as 
supervision,  regulation,  examination, 
and  law  enforcement  duties.  The 
testimony  covered  includes  requests  for 
current  and  former  OTS  employee.";. 
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officers'and  agents  (and  from  former 
employees,  officers  and  agents  of  OTS's 
predecessor,  the  Federal  Home  Loan 
Bank  Board)  t5  testify  in  judicial  and 
administrative  proceedings,  including 
depositions  and  informal  interviews,       v 
about  information  obtained  in  their 
official  OTS  capacities.  The  proposed 
regulation  does  not  apply  to  requests  for 
records  that  are  required  to  be  disclosed 
under  FOIA. 

The  records  generated  by  the  OTS's 
supervisory,  regulatory  examination  and 
enforcement  activities  are  generally 
confidential.  The  FOIA  specifically 
exempts  from  disclosure  OTS's  records 
related  to  the  examination,  operations, 
and  conditions  of  savings  associations, 
records  containing  confidential 
commercial  or  financial  information, 
and  records  compiled  for  law 
enforcement  purposes.  Such  OTS 
records  include,  among  other  things, 
examination  and  related  reports, 
information  relating  to  the  business 
operations  and  finances  of  individual 
savings  associations,  savings  and  loan 
holding  companies,  other  affiUates,  and 
their  customers,  and  information 
compiled  in  connection  with  OTS's 
enforcement  investigations. 
Nevertheless.  OTS  receives  niunerous 
requests  from  the  public  each  year  for 
these  types  of  records  and  testimony. 

The  proposed  amendments  are  based 
upon  OTS's  experience  during  the  last 
three  years  in  responding  to  the  large 
volume  of  requests  by  the  public  for 
such  OTS  information.  They  describe  in 
detail  the  procedures  that  requesters 
must  follow  in  seeking  the  release  of 
unpublished  information  from  OTS.  The 
proposed  amendments  further  describe 
the  criteria  on  which  OTS  will  evaluate 
requests  for  unpubUshed  information. 
The  proposed  amendments  also  provide 
for  reimbursement  to  the  OTS  for 
producing  records  and  witnesses. 
DATES:  Comments  on  the  proposed  rule 
must  be  received  on  or  before  February 
7. 1994. 

ADDRESSES:  Comments  should  be  sent 
to:  Director,  Information  Services 
Division.  Public  Affairs.  Office  of  Thrift 
Supervision.  1700  G  Street,  NW., 
Washington.  DC  20552.  Attention 
Docket  No.  93-148.  These  submissions 
may  be  hand-deUvered  to  1700  G  Street, 
NW.,  from  9  a.m.  to  5  p.m.  on  business 
days;  they  may  be  sent  by  facsimile 
transmission  to  FAX  number  (202)  906- 
7755.  Submissions  must  be  received  by 
5  p.m.  on  the  day  they  are  due  in  order 
to  be  considered  by  the  OTS.  Late-filed, 
misaddressed,  or  misidentified 
submissions  will  not  be  considered  in 
this  rulemaking.  Comments  will  be 
available  for  inspection  at  1700  G  Street 


NW.,  from  1  p.m.  until  4  p.m.  on 
business  days.  Visitors  will  be  escorted 
to  and  from  the  Public  Reading  Room  at 
estabhshed  intervals. 
FOR  FURTHER  INFORMATION  CONTACT:  J. 
Amanda  Machen,  Trial  Attorney,  (202) 
906-7398,  Litigation  Division;  Donna 
Miller,  Program  Manager.  (202)  906- 
7488.  Affiliates  Programs;  Office  of 
Thrift  Supervision,  1700  G  Street  NW., 
Washington.  DC  20552. 

SUPPLEMENTARY  INFORMATION:  The 

proposed  amendments  would 
completely  revise  12  CFR  510.5,  and 
while  they  incorporate  most  of  the 
existing  regulations,  the  OTS  requests 
public  comment  on  any  portion  of  the 
proposal. 

L  Background 

The  principal  mission  of  the  OTS  is 
the  regulation,  examination  and 
supervision  of  savings  associations.  The 
OTS's  supervision  has  always  been 
performed  in  an  atmosphere  of 
statutorily  sanctioned  confidentiality. 
For  example,  when  Congress  enacted 
FOIA  (5  U.S.C.  552),  it  specifically 
exempted  from  disclosure  under  FOL\ 
records  relating  to  examinations, 
operations,  and  conditions  of  financial 
institutions.  This  exemption  both  (1) 
protects  the  security  of  financial 
institutions  by  withholding  from  the 
public  reports  that  contain  frank 
evaluations  of  an  institution's  stability 
and  (2)  promotes  cooperation  and  frank 
communication  between  financial 
institution  employees  and  their 
regulators.  Also,  the  records  generated 
by  the  OTS's  supervisory  activities 
frequently  contain  confidential 
information  exempt  from  disclosure 
under  FOIA  relating  to  the  business 
operations  and  finances  of  individual 
savings  associations  and  their 
customers.  These  records  are  created  by 
or  for  OTS  and  remain  the  property  of 
OTS.  regardless  of  where  such  reports  or 
information  are  physically  located.  The 
courts  have  recognized  the  need  for 
confidentiality  in  the  performance  of 
supervisory  and  regulatory  activities  of 
financial  institution  regulators.  See,  e.g., 
In  Re:  Subpoena  Served  Upon  The 
Comptroller  of  the  Currency,  967  F.2d 
630  (DC  Cir.  1992). 

In  considering  requests  for  disclosure 
of  unpublished  information,  the  OTS 
must  carefully  weigh  the  need 
demonstrated  by  a  member  of  the  public 
for  access  to  OTS's  records  and 
testimony  against  the  public  interest  in 
maintaining  the  confidentiality  of  the 
unpublished  information.  Among  the 
factors  OTS  will  consider  in  weighing 
the  pubUc  interest  in  confidentiality  is 
.    the  impact  on  OTS's  supervisory. 


examination,  and  enforcement 
responsibilities  of  releasing  such 
information.  It  must  balance  these       f 
considerations  with  the  requester's 
interest  in  obtaining  such  information. 
Therefore,  the  proposed  regulation 
requires  J^t,release  of  unpublished 
records  and  testimony  will  be  based, 
among  other  things,  upon  a  showing  by 
the  requester  that  the  information 
requested  is  highly  relevant  to  the 
purpose  for  which  it  is  sought,  that  the 
information  is  not  available  from  other 
sources,  and  that  the  requester's  need 
for  tlie  information  clearly  outweighs 
the  need  to  maintain  the  confidentiality 
of  the  information  and  the  burden  the 
OTS  would  incur  in  assembling  and 
producing  such  information. 

The  OTS's  authority  to  govern  the 
custody  and  use  of  its  records  and  the 
testimony  of  its  personnel  derives  from 
5  U.S.C.  301  and  12  U.S.C.  1462a. 
Section  301  authorizes  an  agency  head 
to  prescribe  regulations  governing  the 
conduct  of  its  employees  and  the 
custody,  use  and  preservation  of  its 
records.  Section  1462a(b)(2)  authorizes 
the  Director  of  OTS  to  prescribe  such 
regulations  as  he  may  determine  to  be 
necessary  for  carrying  out  his 
responsibilities. 

"The  proposed  amendment  in  no  way 
affects  the  rights  and  procedures 
governing  access  to  records  that  are 
required  to  be  disclosed  under  FOIA. 
The  proposed  amendment  incorporates 
much  of  existing  §  510.5,  and  proposes 
the  procedures  for  the  public  to  request 
release  of  unpubUshed  OTS 
information. 

In  addition,  the  proposed  amendment 
grants,  for  the  first  time,  authority  to 
savings  associations  to  release  their 
examination  reports  and  related 
supervisory  correspondence  to  their 
holding  companies,  and  similarly 
authorizes  holding  companies  to  release 
their  examination  reports  and  related 
supervisory  correspondence  to  their 
subsidiary  savings  associations.  The 
OTS  is  proposing  this  expanded 
authority  because  it  believes  that  the 
exchange  of  examination  reports 
between  savings  associations  and  their 
holding  companies  will  promote  the 
safety  and'soundness  of  the  thrift 
industry. 

The  proposal  is  described  section  by 
section  below. 

<    Section  510.5(a) 

Paragraph  (a)  identifies  the  types  of 
requests  covered  under  this  rule.  This 
paragraph  applies  to  requests  from  the 
public  lot  unpublished  OTS 
information;  unpublished  information 
includes  records  and  testimony.  The 
covered  records  include  those  created  or 
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obtained  in  connection  with  OTS's 
performance  of  its  responsibilities  such 
as  its  supervisory,  regulatory, 
examination,  and  enforcement-related 
.  duties.  The  covered  testimony  includes 
that  of  present  and  former  employee^, 
officers,  and  agents  for  information 
obtained  in  their  official  OTS  capacities. 
The  paragraph  does  not  apply  to  records 
required  to  be  released  under  FOIA. 

Section  510.5(b) 

Paragraph  (b)  sets  out  the  purpose  of 
this  regulation.  The  purpose  of  this 
proposed  rule  is  to  provide  an  orderly 
mechanism  for  expeditiously  processing 
requests  for  OTS's  unpublished 
information  while  preserving  OTS's 
need  to  maintain  confidentiality  of 
certain  information. 

Section  510.5(c) 

Paragraph  (c)  describes  the 
procedures  tliat  must  be  followed  when 
making  a  request  for  unpublished  OTS 
information.  Paragraph  (1)  describes 
general  procedures  that  apply  to  all 
requests  by  members  of  the  public  for 
unpublished  information  (i.e.,  records 
and  testimony).  It  sets  forth  the  types  of 
information  that  must  be  contained  in 
such  requests,  including  a  showing  by 
the  requester  that  the  information 
sought  is  highly  relevant  to  the  purpose 
for  which  it  is  sought.  In  addition,  the 
requester  must  demonstrate  that  the 
information  requested  is  not  available 
from  another  source  and  that  the  need 
for  such  information  clearly  outweighs 
the  need  to  maintain  the  confidentiality 
of  OTS  unpublished  information  and 
the  burden  on  OTS  in  producing  the 
information,  such  as  the  disruption  to 
OTS's  supervisory  and  other 
responsibilities  that  is  occasioned  by 
reviewing  a  large  volume  of  records  and 
loss  to  the  OTS  of  the  services  of 
employees  while  they  testify  at 
depositions  or  hearings.  This  paragraph 
also  requires  a  requester  who  seeks  a 
response  in  less  than  30  days  to  include 
an  explanation  of  why  the  request  was 
not  submitted  earlier  and  why  the 
expedited  handling  of  the  request  is 
necessary. 

Paragraphs  (2)  and  (3)  set  forth 
additional  requirements  for  certain 
types  of  requests.  Paragraph  (2)  pertains 
to  requests  for  records.  It  requires  that 
requesters  of  unpublished  OTS  records 
specifically  list  the  types  and  categories 
of  records  sought  and  the  relevant  time 
period.  Paragraph  (3)  describes  special 
requirements  for  requests  for  testimony 
from  OTS  employees.  This  pjaragraph 
states  that  requests  for  testimony  by 
OTS  employees  or  former  employees 
must  specifically  describe  the  substance 
of  the  testimony  sought  and  show  a 


compelling  need  for  the  testimony.  Such 
requests  shall  also  include  a 
demonstration  thet  the  information 
sought  is  not  available  from  any  other 
source.  This  paragraph  also  prohibits 
OTS  employees  from  testifying  as  expert 
witnesses  for  private  parties,  requests 
that  litigants  anticipate  their  need  for 
OTS  testimony  in  time  for  such 
testimony  to  be  taken  in  deposition 
form,  and  states  that  OTS  shall  specify 
the  scope  of  any  authorized  testimony. 

Paragraph  (4)  specifies  that 
unpublished  OTS  information  made 
available  to  savings  associations  and 
state  and  Federal  agencies  shall  remain 
the  property  of  the  OTS  and  shall  not 
be  disclosed  to  any  other  party  without 
OTS  authorization.  In  addition,  the 
paragraph  authorizes  a  savings 
association  to  provide  a  copy  of  its 
examination  report  and  related 
supervisory  correspondence  to  parent 
holding  companies.  Similarly,  a  savings 
and  loan  holding  company  is  authorized 
to  provide  a  copy  of  its  examination 
report  and  related  supervisory  * 

correspondence  to  its  subsidiary  savings 
association(s)  without  further 
authorization  from  the  OTS.  The  OTS  is 
specifically  seeking  comment  on 
disclosure  of  examination  reports  and 
related  correspondence  between  thrifts 
and  their  holding  companies. 

Paragraph  (5)  provides  that  requests 
for  unpublished  OTS  information  shall 
be  sent  to  the  OTS  at  1700  G  Street, 
NW..  Washington,  DC  20552,  to  the 
attention  of  the  Secretary. 

Section  510.5(d) 

Paragraph  (d)  describes  the  process  by 
which  OTS  will  consider  requests  for 
unpublished  information,  both  records 
and  testimony,  and  the  factors  OTS  may 
consider  in  denying  such  requests. 

Section  510.5(e) 

Paragraph  (e)  sets  forth  restrictions  on 
the  dissemination  of  unpublished  OTS 
information.  Paragraph  (1)  prohibits  any 
current  or  former  OTS  employee  from 
disclosing  any  unpublished  OTS 
information  to  anyone  other  than  an 
employee  or  agent  of  the  OTS  properly 
entitled  to  such  information  for  the 
performance  of  their  official  duties. 

Paragraph  (2)  requires  any  person 
with  unpublished  OTS  information  who 
is  served  with  a  subpoena,  order,  or 
other  process  requiring  their  attendance 
as  a  witness  or  for  production  of 
records,  to  advise  the  issuer  of  such 
notice  of  the  substance  of  this 
regulation.  In  addition,  this  paragraph 
prohibits  any  person  with  unpublished 
OTS  information  from  disclosure  of 
such  information  in  response  to  a 


subpoena  without  prior  OTS 
authorization. 

Paragraph  (^  provides  that  if  a  person 
is  required  to  appear  in  response  to  a 
subpoena  or  other  legal  process  and  is 
asked  to  disclose  unpublished  OTS 
information,  that  person  shall  decline  to 
produce  such  information  or  give  any 
testimony  concerning  such  information. 
Upon  receiving  such  a  request  or 
subpoena  to  testify,  the  individual  is 
required  to  contact  promptly  the  OTS 
Litigation  Division. 

Paragraph  (4)  specifies  that  the 
possession  of  unpublished  OTS 
information  by  savings  associations, 
their  holding  companies,  and  state  and 
Federal  agencies  shall  not  waive  any 
privilege  the  OTS  nt|ght  have  to  such 
information. 

Section  510.5(f) 

Paragraph  (f)  imposes  requirements  to 
protect  the  confidentiality  of 
unpublished  OTS  information  that  is 
made  available  to  requesters.  Paragraph 
(1)  provides  that  the  release  of  records 
will  normally  be  conditioned  upon 
entry  of  an  acceptable  protective  order 
by  the  court  or  administrative  tribunal 
presiding  in  a  particular  case  or.  in  non- 
litigated  matters,  upon  execution  of  an 
acceptable  confidentiality  agreement 
Paragraph  (2)  states  that  the  OTS  may 
condition  its  authorization  of  deposition 
testimony  on  an  agreement  of  the  parties 
that  the  transcript  of  the  testimony  shall 
remain  confidential.  This  paragraph  also 
requires  the  party  who  requested  the 
testimony  to  furnish  the  OTS  with  a 
copy  of  the  transcript  of  the  testimony 
at  its  expense. 

Section  510.5(g) 

Paragraph  (g)  sets  forth  procedures 
designed  to  limit  the  burden  on  the  OTS 
in  connection  with  releasing  records. 
Paragraph  (1)  states  that  requesters  who 
require  authenticated  records  should 
request  certified  copies  at  least  30  days 
prior  to  the  date  the  records  are  needed. 
Paragraph  (2)  specifies  the 
responsibility  of  litigants  to  share  and 
safeguard  OTS  records.  This  paragraph 
provides  that  the  party  to  whom  records 
are  released  has  the  responsibility  of 
notifying  the  other  parties,  providing 
them  with  copies  of  the  records, 
retrieving  any  records  from  the  court's 
file  when  they  are  no  longer  required, 
and  returning  such  records  to  OTS. 

Section  510.5(h) 

Paragraph  (h)  sets  forth  the  fees  for 
records  searches,  records  copying  and 
records  certification.  Specifically,  it 
provides  that  the  fees  charged  to  the 
requester  of  OTS  records  shall  be  the 
fees  set  forth  in  the  Treasury 
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Department  regulations.  31 CFR  1.7. 
Paragraph  (2)  requires  that  witness  fees 
and  aIlo«ranoeawill  be  paid  by  the 
requester  of  testimoay  of  current  OTS 
employees  in  accordance  with  28  U.S.C. 
1821. 

n.  Commeot  SoUcitalion 

Comraeiits  are  tou^t  on  all  aspects  of 
the  proposed  raguladon. 

m.  Paperwork  Reduction  Act 

The  reporting  requirements  contained 
in  this  proposed  rule  have  been 
submitted  to  tba  Office  of  Management 
and  Budget  for  review  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1980  (44  U^.C  3504(h)).  Comments  on 
the  collection  of  information  should  be 
SBHt  to  the  Office  of  Management  and 
Budget.  Paperwork  Reduction  Project 
(1550).  Washington,  D.C.  20503.  with 
copies  to  the  Office  of  Thrift 
Supervision.  1700  G  Street.  NW.. 
Washington.  DC.  20552. 

The  reporting  requirements  in  this 
proposed  rule  are  found  in  12  CFR 
510.5(cMg).  The  information  is  needed 
by  the  OTS  to  provide  a  more  efficient 
mechanism  for  expeditiously  processing 
requests  for  unpublished  information. 
Estimated  number  of  respondents:  500 
Estimated  average  annual  burden  per 

respondent:  S  hours 
Estimated  annual  frequency  of 

responses:  1 
Estimated  total  annual  reporting 

burden:  2500 

IV.  Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354.  5  U.S.C  601).  it  is  certified  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  savings  associations, 
small  service  corporations,  or  other 
small  entities.  This  regulation  simply 
sets  forth  the  procedures  utilized  by  the 
OTS  in  its  handling  of  requests  for 
unpubUshed  OTS  information  and 
imposes  fees  in  connection  with  such 
requests.  Accordingly,  a  regulatory 
flexibility  analysis  is  not  required. 

V.  ExecntiTC  Order  12866 

The  OTS  has  determined  that  this 
regulation  does  not  constitute  a 
"significant  regulatory  action"  for 
purposes  of  Executive  Ordftr  12866. 

List  of  Subjects  in  12  CFR  Part  510 

Administrative  practice  and 
procedure. 

Accordingly,  the  Office  of  Thrift 
Supervision  hereby  proposes  to  amend 
part  510,  subchapter  A.  chapter  V,  title 
1 2  of  the  Code  of  Federal  Regulations  as 
set  forth  below. 


SUBCHARTER  A-ORQAWZATION  AND 
PROCEDURES 

PART  510-lllSCELLANEOUS 
ORGANIZATIONAL  REGULATIONS 

"^    1.  The  authority  citation  for  part  510 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C  301;  12  VS.C.  1462a. 
1463.  1464. 

2.  Section  510.5  is  revised  to  read  as 
follows: 

$  51 0.5    Release  of  unpubUshed  OTS 
infonnatlon. 

(a)  Scope— (1)  This  section  applies  to 
requests  by  the  public  for  unpublished 
OTS  information,  such  as  requests  for 
records  or  testimony  arising  in  lawsuits 
in  which  OTS  is  not  a  party. 

(2)  Unpublished  OTS  information 
includes  records  created  or  obtained  in 
connection  with  OTS's  performance  of 
its  responsibilities,  such  as  records 
concerning  supervision,  regulation,  and 
examination  of  savings  associations, 
their  holding  companies,  and  affiliates, 
and  records  compiled  in  connection 
with  OTS's  enforcement 
responsibilities.  Unpublished  OTS 
information  also  includes  information 
that  current  and  former  employees, 
officers,  and  agents  obtained  in  their 
official  capacities.  Examples  of 
unpublished  information  include: 
(i)  Information  from  a  current  or 
former  employee,  officer,  or  agent  of  the 
OTS  (or  the  Federal  Home  Loan  Bank 
Board,  the  predecessor  agency  of  the 
OTS).  by  testimony  or  informal 
interview,  that  was  acquired  in  the 
course  of  performing  official  duties  or 
because  of  the  employee's,  officer's  or 
agent's  official  status; 

(ii)  Reports  of  examination, 
supervisory  correspondence,  internal 
agency  memoranda  and  investigatory 
files  compiled  in  connection  with  an 
investigation,  whether  such  records  are 
in  the  possession  of  the  OTS  or  some 
other  individual  or  entity;  and 

(iii)  Unpublished  OTS  records 
obtained  by  third  parties,  including 
other  government  agencies,  in  the 
course  of  their  official  duties. 
(3)  This  section  does  not  apply  to: 
(i)  Requests  for  records  or  testimony 
in  proceedings  in  which  the  OTS  is  a 
party; 

(ii)  Requests  for  information  by  other 
government  agencies:  and 

(iii)  Requests  for  records  that  are 
required  to  be  disclosed  under  the 
Freedom  of  Information  Act,  see  5  USC 
552.  and  31  CFR  1.1-1.6. 

(b)  Purpose— The  purposes  of  this 
section  are: 

(1)  To  afford  an  orderly  mechanism 
for  OTS  to  expeditiously  process 


requests  for  unpublished  OTS 
information  and,  where  appropriate,  foy 
OTS  to  assert  evidentiary  privileges  in 
litigation; 

(2)  To  balance  the  need  for 
confidentiality  of  unpublished  OTS 
informati<Srti' with  the  private  party's 
interest  in  obtaining  disclosure  of  that 
information; 

(3)  To  ensure  that  the  time  of  OTS 
employees  is  utilized  in  the  most 
efficient  manner  consistent  with  the 
OTS's  statutory  mission; 

(4)  To  prevent  undue  burdens  on  the 
OTS; 

(5)  To  limit  the  expenditure  of  public 
funds  for  private  purposes;  and 

(6)  To  maintain  the  impartiality  of  the 
OTS  among  private  litigants. 

(c)  Procedure— {'i)  Bequests  for 
records  and  testimony  in  general.  A 
request  for  unpublished  OTS 
information  must  be  in  writing,  furnish 
the  caption  of  the  lawsuit  if  the  request 
arises  in  the  course  of  litigation,  and 
support  the  requester's  claim  that  the 
information  sought  is  highly  relevant  to 
the  purpose  for  which  it  is  sou^t.  In 
demonstrating  that  the  information  is 
highly  relevant,  the  requester  must 
explain,  in  as  detailed  a  description  as 
is  necessary  under  the  circumstances, 
how  the  requested  OTS  information 
relates  to  the  issues  in  the  case  or  the 
matter. 

(i)  For  requests  arising  in  lawsuits,  the 
submission  also  must  include: 

(A)  A  copy  of  the  complaint  or 
equivalent  document  in  the  case  and 
any  other  pleadings  necessary  to  show 
relevance; 

(B)  A  description  of  any  prior 
decisions  or  pending  motions  in  the 
case  that  may  bear  on  the  asserted 
relevance  of  the  information  being 
sought  from  the  OTS;  and 

(C)  The  names,  addresses  and  phone 
numbers  of  counsel  to  all  other  parties 
in  the  case. 

(ii)  In  all  instances,  in  addition  to 
demonstrating  that  the  information 
sought  is  highly  relevant  to  the  purpose 
for  which  it  is  sought,  the  requester 
must: 

(A)  Demonstrate  that  the  information 
sought  is  net  available  from  any  other 
source;  and 

(B)  Demonstrate  that  the  need  for  the 
information  clearly  outweighs  the  need 
to  maintain  the  confidentiality  of  the 
OTS  information  and  the  burden  on  the 
OTS  to  produce  Jhe  information. 

(iii)  Ifa  request  seeks  a  response  in 
fewer  than  30  days,  it  must  include  an 
explanation  of  why  the  requester  was 
u.iable  to  submit  the  request  earlier  and 
why  expediting  the  request  is  required. 

(2)  Additional  provisions  relating  to 
requests  for  records.  In  addition  to  the 


requirements  of  paragraph  (c)(1)  of  this 
section,  the  following  provisions  apply 
to  requests  for  disclosure  of  records. 

(i)  A  request  for  records  must  list  the 
categories  of  records  sought  and 
describe  the  specific  information 
sought,  including  the  relevant  time 
period. 

(ii)  When  the  OTS  believes  that 
another  party  to  the  lawsuit  has  a  claim 
of  privilege  regarding  the  information  in 
the  records  and  the  records  are  in  the 
possession  of  that  party,  such  as  reports 
prepared  by  a  savings  association's 
attorneys  that  are  shared  with  OTS,  the 
OTS  may  respond  to  the  request  by 
authorizing  that  party  to  release  the 
records  pursuant  to  an  appropriate 
confidentiality  order  rather  than  by 
releasing  the  records  directly  to  the 
requesting  party.  This  will  enable  the 
party  possessing  the  records  to  argue  the 
issue  of  privilege  to  the  appropriate 
court. 

(3)  Additional  provisions  relating  to 
requests  for  testimony  from  OTS 
employees.  In  addition  to  the 
requirements  of  paragraph  (c)(1)  of  this 
section,  the  provisions  in  paragraphs 
(c)(3)(i)  through  (iv)  of  this  section 
apply  to  requests  that  current  or  former 
OTS  employees  be  authorized  to  give 
testimony. 

(i)  Requests  for  testimony  by  OTS 
employees  or  former  employees  must 
specifically  describe  the  substance  of 
the  testimony  sought  and  show  a 
compelling  need  for  the  testimony.  A 
showing  of  compelling  need  should 
include  a  demonstration  that  the 
requested  information  is  not  available 
from  any  other  source,  such  as  the  books 
and  records  of  other  persons  or  entities, 
OTS  records  that  have  been  or  might  be 
released,  or  the  testimony  of  other  non- 
OTS  persons,  including  retained 
experts. 

Iii)  OTS  employees  will  not  be 
authorized  to  provide  expert  or  opinion 
testimony  for  private  parties. 

(iii)  OTS  expects  litigants  to 
anticipate  their  need  for  OTS  testimony 
in  sufficient  time  to  request  and  obtain 
that  testimony  in  deposition  form.  A 
request  for  testimony  at  a  trial  or 
hearing  may  not  be  granted  unless  the 
requester  shows  that  properly 
developed  deposition  testimony  could 
not  be  used  or  would  not  be  adequate 
at  the  trial  or  hearing. 

(iv)  The  OTS  shall  specify  the  scope 
of  any  authorized  testimony  and  may 
take  steps  to  ensure  that  the  scope  of 
testimony  taken  adheres  to  the  scope 
authorized.  Parties  to  the  case  who  did 
not  join  in  the  request  and  who  wish  to 
question  the  witness  beyond  the 
authorized  scope  should  request 
expanded  authorization  pursuant  to  this 


regulation.  The  OTS  will  attempt  to 
render  decisions  on  such  requests  in  an 
expedited  manner. 

(4)  Information  available  to  savings 
associations,  holding  companies  and 
state  and  Federal  agencies,  (i)  A  copy  of 
each  report  of  the  regular  examination 
of  a  savings  association,  savings  and 
loan  holding  company,  or  affiliate  is 
made  available  by  the  appropriate 
Regional  Office  to  the  institution  or 
entity  examined. 

(ii)  Any  subsidiary  savings  association 
of  a  savings  and  loan  holding  company 
may  reproduce  and  furnish  a  copy  of 
any  report  of  examination  and  related 
supervisory  correspondence  of  the 
savings  association  to  its  parent  holding 
company(ies)  without  prior  approval  of 
the  OTS.  Any  savings  and  loan  holding 
company  may  reproduce  and  furnish  a 
copy  of  any  report  of  examination  and 
related  supervisory  correspondence  to 
its  subsidiary  savings  association(s) 
without  prior  approval  of  the  OTS.  This 
paragraph  does  not  require  such 
disclosure  by  a  parent  savings  and  loan  . 
holding  company  or  subsidiary  savings 
association. 

(iii)  Reports  of  examination  and  other 
information  relating  to  state-chartered 
savings  associations  and  affiliates  are 
made  available,  upon  request,  by  the 
OTS  to  the  state  governmental  authority 
having  general  supervision  of  such 
state-chartered  savings  associations. 

(iv)  Reports  of  examination  and  other 
information  may  be  made  available  by 
the  OTS  to  other  agencies  of  the  United 
States,  a  state,  or  to  the  Federal  Home 
Loan  Banks,  for  use  where  necessary  in 
the  nerformance  of  their  official  duties. 

(v)  All  reports  or  other  information 
made  available  to  savings  associations, 
holding  companies,  affiliates,  or  other 
governmental  agencies  shall  remain  the 
property  of  the  OTS  and.  except  as 
permitted  by  this  section  or  otherwise 
by  OTS.  no  person,  company,  agency,  or 
authority  to  whom  the  information  is 
made  available,  or  any  officer,  director, 
employee  or  agent  thereof,  shall  disclose 
any  such  information  except  published 
statistical  material  that  would  not 
disclose  the  identity  of  any  individual 
or  corporation. 

(5)  Where  to  submit  requests.  In  all 
matters  covered  by  this  section, 
notification  of  the  issuance  of 
subpoenas  or  compulsory  process  and 
requests  for  records  or  testimony 
covered  by  this  section  must  be  sent  to 
the  OTS  at  1700  G  Street.  NW., 
Washington.  DC  20552,  to  the  attention 
of  the  Secretary,  and  should  be  labelled 
■Request  for  Release  of  Unpublished 
Information  Under  Section  510.5." 
Requesters  may  furnish  copies  of  the 
request  or  subpoenas  simultaneously  to 


the  appropriate  OTS  Regional  Office, 
but  the  furnishing  of  such  copies  does 
not  constitute  fervice  on  the  OTS. 

(d)  Consideration  of  requests — (1)  In 
general.  The  OTS  will  generally  process 
requests  in  the  order  in  which  they  are 
received.  OTS  will  endeavor  to  respond 
to  requests  within  30  days,  but  this  may 
vary  depending  on  the  scope  and 
precision  of  the  request.  The  OTS  will 
weigh  requests  for  processing  in  less 
than  30  days  against  the  burden  to  the 
OTS  of  expedited  processing  and  the 
unfairness  to  other  parties  whose 
pending  requests  may  be  delayed. 

(2)  Consultation  with  requester.  The 
OTS  may  consult  with  the  requester  to: 

(i)  Refine  and  limit  the  scope  of  the 
request  so  as  to  redii^e  the  burden  and 
expense  on  the  OTS;  or 

(ii)  Obtain  additional  information 
necessary  for  the  OTS  to  make  an 
informed  determination  on  the  request. 
To  the  extent  necessary  to  reach  an 
informed  determination  on  the  request, 
the  OTS  may  inquire  into  the 
circumstances  of  the  underlying  matter 
and  rely  on  sources  of  information 
beyond  the  requester,  including  other 
interested  parties. 

(3)  Final  determinations.  Final 
determinations  on  requests  will  be  made 
by  the  Director  or  his  delegate.  All  such 
determinations  are  the  sole  discretion  of 
the  Director  or  his  delegate.  Requesters 
will  be  notified  in  writing  of  the 
disposition  of  the  request. 

(4)  Denial  of  requests,  (i)  The  OTS 
may  deny  requests  for  records  or 
testimony  that  seek  information  that 
OTS  deems  to  be: 

(A)  Not  highly  relevant; 

(B)  Privileged; 

(C)  Available  from  other  sources,  or 

(D)  Information  that  should  not  be 
disclosed  for  reasons  that  warrant 
restriction  of  discovery  under  the 
Federal  Rules  of  Civil  Procedure, 

(ii)  The  OTS  may  also  deny  a  records 
or  testimony  request  when  it  considers 
production  of  the  information  to  be 
overly  burdensome  or  contrary  to  the 
pubhc  interest. 

(5)  Confidentiality  orders  and 
agreements.  As  is  set  forth  in  paragraph 
(0  of  this  section,  the  OTS  may 
condition  release  of  information  on  the 
entry  by  the  relevant  tribunal  of  an 
order  satisfactory  to  OTS  or,  in  a  non- 
litigated  matter,  the  execution  of  a 
confidentiality  agreement  that  limits 
access  of  third  parties  to  the 
unpublished  OTS  information.  It  shall 
be  the  duty  of  the  requesting  party  to 
obtain  such  an  order  or  to  execute  a 
confidentiality  agreement. 

(e)  Parties  with  access  to  OTS 
information;  restriction  on 
dissemination — (1)  Current  and  formtr 
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emplofees.  Except  as  otherwise 
authorized  by  this  section  or  otherwise 
by  the  OTS.  no  current  or  former 
employee,  officer  or  agent  of  the  OTS  or 
a  predecessor  agency  shall  disclose  or 
permit  the  disclosure  of  any  ^ 

unpublished  information  of  the  OTS  to 
anyone  (other  than  an  employee,  officer 
or  agent  of  the  OTS  properly  entitled  to 
such  information  for  the  performance  of 
their  official  duties),  whether  by  giving 
out  or  furnishing  such  information  or  a 
copy  thereof  or  by  allowing  any  person 
to  inspect,  examine,  or  copy  such 
information  or  copy  thereof,  or 
otherwise. 

(2)  Duty  of  person  served.  If  any 
person,  whether  or  not  a  current  or 
former  employee,  officer  or  agent  of  the 
GTS,  has  information  of  the  OTS  that 
may  not  be  disclosed  under  the 
regulations  of  the  OTS  or  other 
applicable  law,  and  in  connection 
therewith  is  served  with  a  subpoena, 
order,  or  other  process  requiring 
personal  attendance  as  a  witness  or 
production  of  records  or  information  in 
any  proceeding,  that  person  shall 
promptly  advise  the  OTS  of  such  service 
or  request  for  information.  Upon  such 
notice  the  OTS  will  take  appropriate 
action  to  advise  the  court  or  tribunal 
that  issued  the  process  and  the  attorney 
for  the  party  at  whose  instance  the 
process  was  issued,  if  known,  of  the 
substance  of  this  section.  Such  notice  to 
the  OTS  shall  be  made  by  contacting  the 
Litigation  Division.  Office  of  Chief 
Counsel.  Office  of  Thrift  Supervision. 
1700  G  Street  NW.,  Washington,  DC 
20552.  As  provided  in  paragraph  (e)(3) 
of  this  section,  a  person  so  served  with 
process  may  not  disclose  OTS 
information  without  OTS  authorization. 
To  obtain  OTS  authorization,  a  request 
must  be  sent  to  OTS  in  Washington,  DC, 
in  accordance  with  paragraph  (c)  of  this 
section. 

(3)  Appearance  by  person  served. 
Except  as  the  OTS  has  authorized 
disclosure  of  the  relevant  information, 
or  except  as  authorized  by  law,  any 
person  who  has  information  of  the  OTS 
that  may  not  be  disclosed  under  this 
section  and  is  required  to  respond  to  a 
subpoena  or  other  legal  process  shall 
attend  at  the  time  and  place  therein 
mentioned  and  respectfully  decline  to 
produce  such  records  or  give  any 
testimony  with  respect  thereto,  basing 
such  refusal  on  this  part.  If, 
notwithstanding,  the  court  or  other  body 
orders  the  disclosure  of  such  records  or 
the  giving  of  such  testimony,  the  person 
having  such  information  of  the  OTS 
shall  continue  respectfully  to  decline  to 
produce  such  information  and  shall 
promptly  advise  the  Litigation  Division 
of  the  Chief  Counsel's  Office.  Office  of 


Thrift  Supervision.  Upon  such  notice 
the  OTS  will  take  appropriate  action  to 
advise  the  court  or  tribunal  which 
issued  the  order,  of  the  substance  of  this 
section. 

(4)  Non-waiver  of  privilege.  The 
possession  by  any  entity  or  individual 
described  in  paragraph  (c)(4)  of  this 
section  of  OTS  reconls  covered  by  this 
section  shall  not  waive  any  privilege  of 
the  OTS  or  the  OTS's  right  to  supervise 
the  further  dissemination  of  these 
records. 

(f)  Orders  and  agreements  protecting 
the  confidentiality  of  unpublished  OTS 
information — (1)  Records.  Unless 
otherwise  permitted  by  OTS,  release  of 
records  authorized  pursuant  to  this 
section  will  be  conditioned  by  the  OTS 
upon  entry  of  an  acceptable  protective 
order  by  the  court  or  administrative 
tribunal  presiding  in  the  particular  case, 
or.  in  non-litigatad  matters,  upon 
execution  of  an  acceptable 
confidentiality  agreement.  In  cases 
where  protective  orders  have  already 
been  entered,  the  OTS  reserves  the  right 
to  condition  approval  for  release  of 
information  upon  the  inclusion  of 
additional  or  amended  provisions. 

(2)  Testimony.  The  OTS  may 
condition  its  authorization  of  deposition 
testimony  on  an  agreement  of  the  parties 
that  the  transcript  of  the  testimony  will 
be  kept  under  seal,  or  will  be  made 
available  only  to  the  parties,  the  court 
and  the  jury,  except  to  the  extent  that 
the  OTS  may  allow  use  of  the  transcript 
in  related  litigation.  The  party  who 
requested  the  testimony  shall,  at  its 
expense,  furnish  to  the  OTS  a  copy  of 
the  transcript  of  testimony  of  the  OTS 
employee  or  former  employee. 

(g)  Limitation  ofburaen  on  the  OTS 
in  connection  wifh  released  records — (1) 
Authentication  for  use  as  evidence.  The 
OTS  will  authenticate  released  records 
to  facilitate  their  use  as  evidence. 
Requesters  who  require  authenticated 
records  should  request  certified  copies 
at  least  30  days  prior  to  the  date  they 
will  be  needed.  The  request  should  be 
sent  to  the  OTS  Secretary  and  shall 
identify  the  records,  giving  the  office  or 
record  depository  where  they  are 
located  (if  known)  and  include  copies  of 
the  records  and  payment  of  the 
certification  fiae. 

(2)  Responsibility  of  liti^ints  to  share 
released  records.  The  party  who  has 
sought  and  obtained  OTS  records  has 
the  responsibihty  of: 

(i)  Notifying  other  parties  to  the  case 
of  the  release  and,  after  entry  of  a 
protective  order,  of  providing  copies  of 
the  records  to  the  other  parties  who  are 
subject  to  the  protective  order,  and 

(ii)  Retrieving  any  records  from  the 
court's  file  as  soon  as  the  records  are  no 


longer  required  by  the  court  and 
returning  them  to  OTS.  Where  a  party 
may  be  involved  in  related  litigation.  / 
the  OTS  may,  upon  a  request  made  to 
it  pursuant  to  this  section,  authorize 
such  party  to  transfer  the  records  for  use 
in  that  ij^^t«d  case. 

(h)  fees— (1)  Fees  for  records 
searches,  copying  and  certificatiovs 
Requesters  shall  be  charged  fees  in 
accordance  with  Treasury  Department 
regulations.  31  CFR  1.7.  With  certain 
exceptions,  the  regulations  in  31  CFR 
1.7  provide  for  recovery  of  the  full 
direct  costs  of  searching,  reviewing, 
certifying  and  duplicating  the  records 
sought.  An  estimate  of  the  statement  of 
charges  will  be  sent  to  requesters,  and 
fees  shall  be  remitted  by  check  payable 
to  the  OTS  prior  to  receipt  of  the 
requested  records.  Where  it  deems 
appropriate,  the  OTS  may  contract  with 
commercial  copying  concerns  to  copy 
the  records,  with  the  cost  billed  to  the 
requester. 

(2)  Witness  fees  and  allowances,  (i) 
Litigants  whose  requests  for  testimony 
of  current  OTS  employees  are  approved, 
shall,  upon  completion  of  the 
testimonial  appearance,  promptly 
tender  a  check  payable  to  the  OTS  for 
the  witness  fees  and  allowances  in 
accordance  with  28  U.S.C  1821. 

(ii)  All  litigants  whose  requests  for 
testimony  of  former  OTS  employees  are 
approved,  shall  tender  witness  fees  and 
allowances  to  the  witness  in  accordance 
with  28  U.S.C.  1821. 

Dated:  August  5, 1993. 

By  the  Office  of  Thrift  Supervision. 
lonathan  L.  Fiechter, 
Acting  Director. 
IFR  Doc.  93-30009  Filed  12-6-93.  8.45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  25 

[Docket  No.  NM-91:  Notic*  No.  SC-^93-7- 
NM] 

Special  Conditions:  SAAB  Model  2000 
Airplane;  Interaction  of  Systems  and 
Structures 

agency:  Federal  Aviation 

AdministraticMi,  DOT. 

ACTION:  Notice  of  proposed  special 

conditions. 

SUMMARY:  This  notice  proposes  special 
conditions  for  the  SAAB  Model  2000 
airplane.  This  airplane  will  utilize 
certain  fully  hydiaulically  powered 
electronically  controlled  fli^t  control 
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systems  which  are  design  features  that 
are  novel  and  unusual  when  compared 
to  the  state  of  technology  envisioned  in 
the  airworthiness  standards  of  part  25  of 
the  Federal  Aviation  Regulations  (FAR). 
DATES:  Comments  must  be  received  on 
or  before  January  24. 1994. 
ADDRESSES:  Comments  on  this  proposal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration.  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  (ANM-7),  Docket  No. 
NM-91. 1601  Lind  Avenue  SW.. 
Renton,  Washington  98055-4056;  or 
delivered  in  duphcate  to  the  Office  of 
the  Assistant  Chief  Counsel  at  the  above 
address.  Comments  must  be  marked: 
Docket  No.  NM-91.  Comments  may  be 
inspected  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  7:30  a.m.  and  4  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  I.  Quam.  FAA,  Standardization 
Branch,  ANM-113.  Transport  Airplane 
Directorate.  Aircraft  Certification 
Service,  1601  Lind  Avenue  SW.  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2145. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  these 
proposed  special  conditions  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
regulatory  docket  or  notice  number  and 
be  submitted  in  duplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  by  the 
Administrator  before  further  rulemaking 
acticai  on  this  proposal  is  taken.  The 
proposals  contained  in  this  notice  may 
be  changed  in  hght  of  the  comments 
received.  All  comments  received  will  be 
available,  both  before  and  after  the 
closing  date  for  comments,  in  the  Rules 
Docket  for  examination  by  interested 
parties.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerning  this  rulemaking 
will  be  filed  in  the  docket.  Commenters 
wishing  the  FAA  to  acknowledge 
receipt  of  their  comments  submitted  in 
response  to  this  notice  must  include  a 
self-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
'Comments  to  Docket  No.  NM-91."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Background 

On  April  28. 1989.  Saab  Aircraft  AB 
of  Sweden  applied  for  an  FAA  Type 
Certificate  through  the  Swedish 
Luftfartsverket  (LFV)  to  the  FAA.  AEU- 


100,  for  the  SAAB  Model  2000  airplane. 
(The  application  for  FAA  Type 
Certificate  was  dated  June  9, 1989). 

The  SAAB  Model  2000  is  a  twin- 
engined,  low-wing,  pressurized 
turboprop  aircraft  that  is  configured  for 
approximately  50  passengers  and  is 
intended  for  short  to  medium  haul  (100 
nm  to  1.000  nm).  The  airplane  will  have 
two  new  Allison  GMA-2100  engines 
rated  at  3650  shp.  The  propeller  is  a 
new  6  bladed  Dowty  Rotol  swept 
shaped  propeller.  A  single  lever  controls 
each  prop/engine  combination.  An 
auxihary  Power  Unit  (APU)  will  be 
installed  in  the  tail.  The  fuselage  cross- 
section  will  be  the  same  as  the  SAAB 
Model  340.  The  fuselage  skin  will  be 
thicker  to  handle  greater  pressures.  The 
wing  and  empennage  are  new  and  larger 
in  all  dimensions  and  the  fuselage  is 
longer  when  compared  to  the  SAAB 
Model  SF-340B.  The  new  cockpit  will 
be  a  5  or  6  screen  CRT  display  with  new 
Collins  systems.  There  will  be 
provisions  for  a  Microwave  Landing 
System  (MLS).  Global  Positioning 
System  (GPS).  Selective  Calling 
(SELCAL),  Engine  Indicating  and  Crew 
Alerting  System  (EICAS).  and  Traffic 
Collision  and  Avoidance  System 
(TCAS).  The  landing  gear  system  will  be 
new.  The  airplane  will  have  provisions 
for  two  pilots,  an  observer,  two  flight 
attendants,  overhead  bins,  a  toilet,  and 
provisions  for  the  installation  of  a 
galley.  There  will  be  a  forward  and  aft 
stowage  compartment  and  an  aft  cargo 
compartment.  The  airplane  will  have  a 
maximum  operating  altitude  of  31,000 
feet. 

The  SAAB  Model  2000  will  have  a 
fully  hydraulically  powered 
electronically  controlled  rudder  for 
initial  certification  and  will  have  fully 
hydraulically  powered  electronically 
controlled  elevators  as  a  follow-on 
design  modification. 

The  rudder  is  hydraulically  powered 
and  electronically  positioned  without 
manual  reversion  modes.  Pilots  position 
the  rudder  by  pedal  position 
transducers  connected  to  the  rudder 
pedals.  The  transducers  supply  rudder 
pedal  position  to  two  electronic  rudder 
control  units  which  have  two  channels 
each.  The  rudder  control  units  position 
two  rudder  servos  which  control  two 
actuators  that  drive  the  rudder.  Parallel 
and  cross  channel  signals  provide 
redundancy.  The  rudder  limiting 
function  is  built  into  the  rudder  control 
units.  The  rudder  system  is  checked  by 
a  preflight  built  in  test  system  (PBIT) 
and  a  continuous  built  in  test  system 
(CBIT).  One  pedal  force  cam  unit  (spring 
and  cam)  generates  artificial  pedal 
forces.  The  pedal  force  cam  unit  is 
controlled  by  the  trim  actuator  .which  in 


turn  is  controlled  by  a  relay  connected 
to  manual  trim  or  automatic  tri  ji  from 
the  autopilot,     s 

The  rudders  tvlro  hydraulic  actuators 
are  supplied  by  two  hydraulic  circuits 
and  each  circuit  is  driven  by  an  engine 
driven  pump.  To  protect  against 
common  cause  failures  including  engine 
burst,  fire  and  tire/wheel  failures,  two 
back-up  pumps,  two  emergency  shut-off 
valves,  together  with  a  transfer  valve, 
have  been  added  aft  of  the  debris  zones. 
The  back-up  pumps  are  driven  by  a 
common  motor  with  shear  out  features. 
Accumulators  aft  on  both  hydraulic 
circuits  provide  further  reserves  against 
hydraulic  power  loss  and  loss  of 
damping.  ^ 

The  rudder  system  is  electrically 
supported  by  two  redundant  system 
sides,  a  left  hand  (LH)  and  a  right  hand 
(RH)  side.  The  electrical  system  is 
normally  powered  by  two  AC 
generators,  each  driven  by  a  propeller 
gear  box.  An  APU  equipped  with  a 
^standby  generator  is  optional.  Each 
system  side  includes  a  DC  system  with 
a  Transformer  Rectifier  Unit  (TRU). 
When  only  one  TRU  unit  is  workmg,  the 
LH  and  RH  buses  are  tied  together  with 
power  being  received  from  the 
remaining  TRU.  Two  DC  feeders  in 
addition  to  two  AC  feeders  provide 
power  aft  of  the  debris  zone.  The  DC 
feeders  are  supplied  by  battery  or  a  TRU 
unit.  The  LH  side  is  routed  through  the 
ceiUng  and  the  RH  side  is  routed 
through  the  floor. 

The  proposed  elevator  system,  to  be 
introduced  for  follow-on  certification,  is 
in  many  respects  similar  to  the  rudder 
design.  Control  columns,  connected  to 
Linear  Variable  Differential  Transducers 
(LVDT).  provide  signals  to  two  Powered 
Elevator  Control  Units  (PECU).  The 
PECUs  are  connected  to  the  Flight 
Control  Computer.  Air  Data  Computers 
and  servo  actuators.  Each  PECU  has 
built  in  test  circuitry  and  two  channels 
for  direct  control  and  crossmonitoring. 

Type  Certification  Basis 

The  applicable  requirements  for  U.S. 
type  certification  must  be  established  in 
accordance  with  §§  21.16,  21.17,  21.19, 
21.29.  and  21.101  of  the  Federal 
Aviation  Regulations  (FAR). 
Accordingly,  based  on  the  application 
date  of  June  9, 1989,  the  TC  basis  for  the 
SAAB  Model  2000  airplane  is  as 
follows: 

Part  25  as  amended  by  Amendments 
25-1  through  25-66,  except  where 
superseded  by  the  following: 

Section  25.963(e)  as  amended  by 
Amendment  25-69.  Design  Standards 
for  Fuel  Tank  Access  Covers. 
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Sectfon  25.1423  as  amended  by 
Amendment  25-70.  Independent  Power 
Sources  for  the  Public  Address  Systems. 

Part  25  as  amended  by  Amendment 
25-71. 

Section  25.365.  Pressurized  v 

Compartment  Loads. 

Part  25.  the  following  sections  as 
amended  by  Amendment  25-72: 

Section  25.361  Engine  torque. 

Section  25.365  Pressurized 
compartment  loads. 

Section  25.571  Damage  tolerance  and 
fatigue  evaluation  of  structure. 

Section  25.772  Pilot  compartment 
doors. 

Section  25.773  Pilot  compartment 
view. 

Section  25.783(g)  Doors. 

Section  25.905(d)  Propellers. 

Section  25  933  Reversing  systems. 

Part  25.  the  following  sections  as 
amended  by  Amendment  25-73: 

Section  25.903(a)  Engines. 

Section  25.951(d)  Fuel  System- 
General. 

Part  34.  as  amended  on  the  date  of 
issuance  of  the  type  certificate. 

Part  36.  as  amended  on  the  date  of 
issuance  of  the  type  certificate. 

Special  Conditions  No.  ANM-25-66, 
dated  1/12/93.  for  Lightning  and  HIRF 
Protection. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §11.49  of  the 
FAR  after  public  notice,  as  required  by 
§§11.28  and  11.29(b).  and  become  part 
of  the  type  certification  basis  in 
accordance  with  §  21.101(b)(2). 

Discussion 

Effect  of  Flight  Control  Systems  on 
Structure 

The  SAAB  Model  2000  incorporates 
certain  fly-by-v\nre  (FBW)  electronic 
flight  control  systems  (EFCS).  The 
rudder  system  includes  a  yaw  damper, 
rudder  limiter.  and  an  auto-trim 
function  which  can  affect  loads.  The 
follow-on  design  for  the  elevators  has 
many  similar  features.  System  failures 
can  lead  to  design  load  conditions  not 


envisioned  by  the  certification  rules  for 
transport  airplanes.  This  special 
condition  is  proposed  to  ensure  the 
same  level  of  safety  by  providing 
comprehensive  criteria  in  which  the 
structural  design  safety  margins  are 
dependent  on  systems  reliability. 

Conclusion 

This  action  affects  only  certain 
unusual  or  novel  design  features  on  one 
model  of  airplane.  It  is  not  a  rule  of 
general  applicability  and  affects  only 
the  manufacturer  who  applied  to  the 
FAA  for  approval  of  these  features  on 
the  airplane. 

List  of  Subjects  in  14  CFR  Part  25 

Air  Transportation.  Aircraft.  Aviation 
Safety.  Safety. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  1344. 1348(c),  1352, 
1354(a),  1355, 1421  through  1431, 1502, 
1651(b)(2),  42  U.S.C.  1857f-10,  4321  et  seq.; 
E.O.  11514;  and  49  U.S.C  106(g). 

The  Proposed  Special  Conditions 

Accordingly,  the  Federal  Aviation 
Administration  (FAA)  proposes  the 
following  special  conditions  as  part  of 
the  type  certification  basis  for  the  SAAB 
Model  2000  airplane: 

I.  Interaction  of  Systems  and  Structures 

(a)  General 

For  an  airplane  equipped  with  certain 
fully  hydraulically  powered 
electronically  controlled  flight  control 
systems,  which  directly,  or  as  a  result  of 
a  failure  or  malfunction,  affect  its 
structural  performance,  the  influence  of 
these  systems  and  their  failure 
conditions  shall  be  taken  into  account 
in  showing  compliance  with  subparts  C 
and  D  of  part  25  of  the  Federal  Aviation 
Regulations  (FAR). 

(b)  System  Fully  Operative 

With  the  system  fully  operative,  the 
following  apply: 

(1)  Limit  loads  must  be  derived  in  all 
normal  operating  configurations  of  the 


systems  from  all  the  deterministic  limit 
conditions  specified  in  Subpart  C,       . 
taking  into  account  any  special  behavfor 
of  such  systems  or  associated  functions 
or  any  effect  on  the  structural 
performance  of  the  airplane  which  may 
occur  uplo^e  limit  loads.  In 
particular,  any  significant  nonlinearity 
(rate  of  displacement  of  control  surface 
thresholds  or  any  other  system  non- 
linearities)  must  be  accounted  for  in  a 
realistic  or  conservative  way  when 
deriving  limit  loads  from  limit 
conditions. 

(2)  The  airplane  must  meet  the 
Strength  requirements  of  Part  25  (static 
strength,  residual  strength),  using  the 
specified  factors  to  derive  ultimate  loads 
from  the  Umit  loads  defined  above.  The 
effect  of  non-linearities  must  be 
investigated  beyond  limit  conditions  to 
ensure  the  behavior  of  the  systems 
presents  no  anomaly  compared  to  the 
behavior  below  limit  conditions. 
However,  conditions  beyond  limit 
conditions  need  not  be  considered  when 
it  can  be  shown  that  the  airplane  has 
design  features  that  make  it  impossible 
to  exceed  those  limit  conditions. 

(3)  The  airplane  must  meet  the 
aeroelastic  stability  requirements  of 
§25.629. 

(c)  System  in  the  Failure  Condition 

For  any  system  failure  condition  not 
shown  to  be  extremely  improbable,  the 
following  apply: 

(1)  At  the  time  of  occurrence.  Starting 
from  1-g  level  flight  conditions,  a 
realistic  scenario,  including  pilot 
corrective  actions,  must  be  established 
to  determine  the  loads  occurring  at  the 
time  of  failure  and  immediately  after 
failure.  The  airplane  must  be  able  to 
withstand  these  loads,  multiplied  by  an 
appropriate  factor  of  safety,  related  to 
the  probability  of  occurrence  of  the 
failure.  These  loads  should  be 
considered  as  ultimate  loads  for  this 
evaluation.  The  factor  of  safety  is 
defined  as  follows: 
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Factor  of  Safety  at  Time  Occurrence 
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Probability  of  occurrence  (per  hour)  f 


(i)  The  loads  must  also  be  used  in  the 
damage  tolerance  evaluation  required  by 
§  25.571(b)  if  the  failure  condition  is 
probable.  The  loads  may  be  considered 
as  ultimate  loads  for  the  damage 
tolerance  evaluation. 

(ii)  Freedom  from  flutter  and 
divergence  must  be  shown  at  speeds  up 
to  Vd  or  1.15  Vc.  whichever  is  greater. 
However,  at  altitudes  where  the  speed  is 
limited  by  Mach  number,  compliance 
need  be  shown  only  up  to  Md.  as 
defined  by  §  25.335(b).  For  failure 
conditions  which  result  in  speed 
increases  beyond  Vc/Mc.  freedom  ft-om 


flutter  and  divergence  must  be  shown  at 
increased  speeds,  so  that  the  above 
margins'are  maintained. 

(iii)  Notwithstanding  subparagraph  (1) 
of  this  paragraph,  failures  of  the  system 
which  result  in  forced  structural 
vibrations  (oscillatory  failures)  must  not 
produce  peak  loads  that  could  result  in 
permanent  deformation  of  primary 
structure. 

(2)  For  the  continuation  of  the  flight. 
For  the  airplane,  in  the  failed 
configuration  and  considering  any 
appropriate  flight  Umitations,  the 
following  apply: 

Factor  of  Safety  for  Continuation  of  Flight 


(i)  Static  and  residual  strength  must 
be  determined  for  loads  induced  by  the 
failure  condition  if  the  loads  could 
continue  to  the  end  of  the  flight.  These 
loads  must  be  combined  with  the 
deterministic  Hmit  load  conditions 
specified  in  subpart  C. 

(ii)  For  static  strength  substantiation, 
each  part  of  the  structure  must  be  able 
to  withstand  the  loads  in  subparagraph 
(2)(i)  of  this  paragraph  multiplied  by  a 
safety  factor  depending  on  the 
probability  of  being  in  this  failure  state. 
The  factor  of  safety  is  defined  as 
follows; 
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Qj  —  Probability  of  being  in  failure  state  j 


Q=T/Pj  where: 

T,=AvBrage  time  spent  in  failure 
condition 

Pj=Probability  of  occurrence  of  failure 
mode 

Note;  If  Pj  is  greater  than  10  - ',  per  flight 
hour  then  a  safety  factor  of  1.5  must  be  used. 


(iii)  For  residual  stren^^th 
substantiation  as  defined  in  §  25.571(b), 
for  structures  also  affected  by  failure  of 
the  system  and  with  damage  in 
combination  with  die  system  failure,  a 
reduction  factor  may  be  applied  to  the 
residual  strength  loads  of  §  25.571(b). 
However,  the  residual  strength  level 


must  not  be  less  than  the  l-g  flight  load 
combined  with  the  loads  introduced  by 
the  failure  condition  plus  two-thirds  of 
the  load  increments  of  the  conditions 
specified  in  §  25.571(b)  in  both  positive 
and  negative  directions  {if  appropriate). 
The  reduction  factor  is  defined  as 
follows: 
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Residual  Strength  Reduction  Factor 
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Q,=T/P,  where: 

T,=Average  time  spent  in  failure 
condition 
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P,=Probability  of  occurrence  of  failure 
mode 

Note:  If  P,  is  greater  than  10-  s.  per  flight 
hour  then  a  safety  factor  of  1 .0  must  be  used. 

Flutter  Clearance  Speed 
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(iv)  Freedom  from  flutter  and 
divergence  must  be  shown  up  to  a  speeil 
determined  by  the  following  figure: 


v,  I- 


10 


Vi=Vd  or  1.15  Vc  whichever  is  greater 
V2=Flutter  clearance  speed  required  for 

normal  (unfailed)  conditions  by 

§25.629. 
Q,=Tj*Pj  where: 
Tj=Average  time  spent  in  failure 

condition 
Pj=Probability  of  occurrence  of  failure 

mode 

Note:  If  Pj  is  greater  than  10- » then  the 
flutter  clearance  speed  must  not  be  less  than 
Vj. 

(v)  Freedom  from  flutter  and 
divergence  must  also  be  shown  up  to  Vj 
in  the  above  figure,  for  any  probable 
system  failure  condition  combined  with 
any  damage  required  or  selected  for 
investigation  by  §  25.571(b). 

(vi)  If  the  time  Ukely  to  be  spent  in  the 
failure  condition  is  not  small  compared 
to  the  damage  propagation  period,  or  if 
the  loads  induced  by  the  failure 
condition  may  have  a  significant 
influence  on  the  damage  propagation, 
then  the  effects  of  the  particular  failure 
condition  must  be  addressed  and  the 
corresponding  inspection  intervals 
adjusted  to  adequately  cover  this 
situation:. 
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(vii)  If  the  mission  analysis  method  is 
used  to  accoimt  for  continuous 
turbulence,  all  the  systems  failure 
conditions  associated  with  their 
probability  must  be  accounted  for  in  a 
rational  or  conservative  manner  in  order 
to  ensure  that  the  probability  of 
exceeding  the  limit  load  is  not  higher 
than  the  prescribed  value  of  the  current 
requirement. 

{d)  V^arning  consideration.  For  system 
failure  detection  and  warning,  the 
following  apply: 

(1)  Before  fUght,  the  system  must  be 
checked  for  failure  conditions,  not 
extremely  improbable,  that  degrade  the 
structural  capability  below  the  level  as 
intended  in  paragraph  (b)  of  this  special 
condition.  The  crew  must  be  made 
aware  of  these  failures,  if  they  exist, 
before  flight. 

(2)  An  evaluation  must  be  made  of  the 
necessity  to  signal,  during  the  flight,  the 
existence  of  any  failure  condition  which 
could  significantly  affect  the  structural 
capability  of  the  airplane  and  for  which 
the  associated  reduction  in 
airworthiness  can  be  minimized  by 
suitable  flight  limitations.  The 
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assessment  of  the  need  for  such  signals 
must  be  carried  out  in  a  manner 
consistent  with  the  approved  general 
warning  philosophy  for  the  airplane. 

(3)  During  the  flight,  any  failure 
condition,  not  shown  to  be  extremely 
improbable,  in  which  the  safety  factor 
existing  between  the  airplane  strength 
capability  and^loads  induced  by  the 
deterministic  limit  conditions  of  subpart 
C  of  part  25  is  reduced  to  1.3  or  less 
must  be  signaled  to  the  crew  if 
appropriate  procedures  and  limitations 
can  be  provided  so  that  the  crew  can 
take  action  to  minimize  the  associated 
reduction  in  airworthiness  during  the 
remainder  of  the  flight. 

(e)  Dispatch  with  failure  conditions.  If 
the  airplane  is  to  be  knowingly 
dispatched  in  a  system  failure  condition 
that  reduces  the  structural  performance, 
then  operational  limitations  must  be 
provided  whose  effects  combined  with 
those  of  the  failure  condition  allow  the 
airplane  to  meet  the  structural 
requirements  as  described  in  paragraph 
(b)  of  this  special  condition.  Subsequent 
system  failures  must  also  be  considered. 


Discussion:  This  special  condition  is 
intended  to  be  applicable  to  certain  fully 
hydraulically  powered  electronically 
controlled  flight  controls.  The  criteria 
provided  by  the  special  condition  only 
address  the  direct  structural  consequences  of 
the  systems  resfKinses  and  performances  and 
therefore  cannot  be  considered  in  isolation 
but  should  be  included  into  the  overall  safety 
evaluation  of  the  airplane.  The  presentation 
of  these  criteria  may  in  some  instances 
duplicate  standards  already  established  for 
this  evaluation.  The  criteria  are  applicable  to 
structure,  the  failure  of  which  could  prevent 
continued  safe  flight  and  landing. 

The  following  definition  are  applicable  to 
this  special  condition. 

1.  Structural  performance:  Capability  of  the 
airplane  to  meet  the  requirements  of  Part  25. 

2.  Flight  limitations:  Limitations  which  can 
be  applied  to  the  airplane  flight  conditions 
following  an  inflight  occurrence  and  which 
arej  Included  in  the  flight  manual  (e.g.,  speed 
lin  stations,  avoidance  of  severe  weather 
conditions,  etc.). 

3.  Operational  limitations:  Limitations, 
including  flight  limitations,  which  can  be 
applied  to  the  airplane  operating  conditions 
before  dispatch  (e.g.,  payload  limitations). 

4.  Probabilistic  terms:  The  probabilistic 
terms  (probable,  improbable,  extremely 
improbable)  used  in  this  special  condition 
should  be  understood  as  defmed  in  AC 
25.1309-1. 

5.  Failure  condition:  The  term  failure 
condition  is  defined  in  AC  25.1309-1, 
however  this  special  condition  applies  only 
to  system  failure  conditions  which  have  a 
direct  impact  on  the  structural  performance 
of  the  airplane  (e.g.,  failure  conditions  which 
induce  loads  or  change  the  response  of  the 
aiiplane  to  inputs  such  as  gusts  or  pilot 
actions). 

Issued  in  Renton,  Washington,  on 
November  29, 1993. 
Darrell  M  Pederson, 
Transport  Airplane  Directorate.  Acting 
Manager.  Aircraft  Certification  Service,  ANM- 
100. 
[FR  Doc.  93-30069  Filed  12-8-93;  8:45  am] 
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[Docket  No.  93-ANE-52] 

Airworthiness  Directives;  Allied-Signal 
Aerospace  Co.,  Garrett  Engine 
Division,  TFE731  Series  Turbofan 
Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  to 
revise  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Allied-Signal  Aerospace  Company, 
Garrett  Engine  Division.  TFE731  series 
turbofan  engines,  that  currently  requires 
installing  a  clamp  assembly  to  support 


the  fuel  line.  This  action  would  remove 
engine  models  from  the  AD's 
applicability  and  refer  to  the  latest 
revision  of  a  service  bulletin  that 
clarifies  procedures  for  the  fuel  line 
clamp  installation.  This  proposal  is 
prompted  by  a  comment  that  engine 
installations  on  Learjet  Models  35,  36, 
and  55  aircraft  do  not  use  a  starter 
generator.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
leaking  fuel  from  spraying  in  or  around 
electrical  components,  which  can  cause 
an  engine  fire. 

DATES:  Comments  must  be  received  by 
February  7, 1994. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
93-ANE-52, 12  New  England  Executive 
Park,  Burhngton,  MA  01803-5299. 
Comments  may  be  inspected  at  this 
location  between  8  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Allied-Signal  Propulsion  Engines, 
Aviation  Services  Division,  Data 
Distribution,  Dept.  643/2102-lM,  P.O. 
Box  29003,  Phoenix,  AZ  85038-9003; 
telephone  (602)  365-2548.  This 
information  may  be  examined  at  the 
FAA,  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  12  New 
England  Executive  Park,  Burlington, 
MA. 
FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  Costa,  Aerospace  Engineer,  Los 
Angeles  Aircraft  Certification  Office, 
FAA,  Transport  Airplane  Directorate, 
3229  East  Spring  Street,  Long  Beach,  CA 
90806-2425;  telephone  (310) 988-5246; 
fax  (310)  988-5210. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  forcomments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 


submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  per^ns.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-ANE-52."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  ootain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  93-ANE-52, 12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

.     Discussion 

On  June  3, 1993,  the  Federal  Aviation 
Administration  (FAA)  issued  AD  93- 
10-10,  Amendment  39-8589  (58  FR 
32835,  June  14, 1993),  applicable  to 
Allied-Signal  Aerospace  Company, 
Garrett  Engine  Division,  TFE731  series 
turbofan  engines.  That  AD  requires 
installing  a  clamp  assembly  to  support 
the  fuel  line.  That  action  was  prompted 
by  six  reports  of  fuel  lines  cracking  and 
failing,  resulting  in  fuel  spillage  in  the 
engine  accessory  gearbox  and  five 
inflight  engine  shutdowns.  These  cracks 
were  caused  by  failures  of  the  starter 
generator  bearing,  which  created  an 
unacceptably  high  vibration  of  the 
associated  gearbox  components.  That 
condition,  if  not  corrected,  could  result 
in  leaking  fuel  spraying  in  or  around 
electrical  components,  which  can  cause 
an  engine  fire. 

Interested  persons  have  been  afforded 
an  opportunity  to  comment  on  AD  93- 
10-10.  issued  as  a  Final  rule,  request  for 
comments,  without  prior  notice.  Due 
consideration  in  drafting  this  proposal 
has  been  given  to  the  comments 
received. 

One  comment  supports  the  rule  as 
published. 

One  comment  states  that  engine 
installations  on  Learjet  Models  35,  36, 
and  55  aircraft  do  not  use  a  starter 
generator.  The  comment  ftirther  states 
that  no  generator  bearing  failures  have 
resulted  in  reported  engine  damage,  as 
the  generator  usually  stops  rotation  due 
to  shaft  shear  section  flexure  resulting 
from  the  bearing  failure.  Additionally, 
the  Learjet  Model  31,  as  well  as  the 
Learjet  Models  35,  36,  and  55  aircraft. 
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use  e^ctor  fuel  boost  pumps  which 
utilize  excess  fuel  from  the  engine  fiiel 
pump.  Failure  of  the  line  results  in 
engine  shutdown,  which  causes  loss  of 
motive  flow  to  the  ejector  pumps  so  that 
fuel  would  not  continue  to  be 
discharged  in  the  engine  nacelle.  The 
comment  concludes  that  there  is  not 
sufficient  justification  for  an  AO,  since 
the  engine  will  probably  shutdown  after 
a  fuel  line  failure. 

The  FAA  concurs  that  starter 
generators  are  not  used  on  Learjet 
Models  35,  36.  and  55  aircraft  and  that 
it  has  received  no  reports  of  fuel  line 
failures  due  to  generator  bearing  failiu^s 
in  these  engine  installations.  Based  on 
this  service  experience,  the  FAA 

E reposes  to  revise  the  AD's  applicabiUty 
y  removing  the  engines  installed  on 
Learjet  Models  35,  36,  and  55  aircraft. 

The  FAA  disagrees,  however,  with  the 
comment's  conclusion.  The  FAA  has 
determined  that  an  engine  fire  is 
probable  after  a  fuel  line  failure, 
whether  or  not  the  engine  shuts  down. 
This  unsafe  condition  warrants  the 
issuance  of  an  AD. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  Alhed-Signal 
Aerospace  Company,  Garrett  Engine 
Division,  Service  Bulletin  (SB)  No. 
TFE73 1-73-3 107,  dated  June  21, 1991; 
AUied-Signal  Aerospace  Company, 
Garrett  Engine  Division,  SB  No. 
TFE731-73-3107,  Revision  1.  dated 
September  23, 1992;  Allied-Signal 
Propulsion  Engines  SB  No.  TFE731-73- 
3107,  Revision  2.  dated  July  21, 1993; 
Allied-Signal  Propulsion  Engines  SB 
No.  TFE731-73-3107,  Revision  3,  dated 
September  22,  1993;  Allied-Signal 
Aerospace  Company,  Garrett  Engine 
Division,  SB  No.  TFE73 1-73-3 118, 
dated  September  3, 1992;  and  Allied- 
Signal  Aerospace  Company,  Garrett 
Engine  Division.  SB  No.  TFE731-73- 
3118,  Revision  1,  dated  February  16, 
1993.  These  SB's  describe  procedures 
for  installing  a  clamp  assembly  to 
support  the  fuel  line. 

Suice  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
revise  AD  93-10-10  to  require  installing 
a  clamp  assembly  to  support  the  fuel 
line.  InstalUng  a  clamp  assembly 
minimizes  unacceptable  vibration  and 
possible  cracking  of  the  fiiel  Une.  In 
addition,  this  proposed  revised  AD 
would  remove  engines  installed  on 
Learjet  Models  35,  36,  and  55  aircraft 
from  the  applicabihty  and  would  refer 
to  Revision  3  of  Allied-Signal 
Propulsion  Engines  SB  No.  73-3107, 
dated  September  22, 1993,  that  clarifies 
procedures  for  fuel  line  clamp 
installation.  All  engines  that  have  the 


fuel  line  clamp  installed  in  accordance 
with  any  of  the  listed  revisions  of  the 
applicable  service  bulletins  comply 
with  the  requirements  of  this  AD,  and 
no  further  action  is  required. 

There  are  approximately  1,600  Alhed- 
Signal  Aerospace  Company,  Garrett 
Engine  Division,  TFE731  series  turbofan 
engines  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
no  more  than  800  engines  installed  on 
aircraft  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  1  work  hour 
per  engine  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
would  cost  approximately  $160  per 
engine.  Based  on  these  figures,  the  total 
cost  imf)act  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $172,000. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  end  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  eccordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  impUcations  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
\mder  the  criteria  of  the  Regulatory 
Flexibihty  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  arcerd  14 
CFR  part  39  of  the  Federal  Aviatio:i 
Regulations  as  follows: 

PART  3»-AlRW0RTHiNESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423: 49  VJS.C.  106(g):  and  14  CFR 
11.89.  f   . 

S39.13    [Amend^q 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-8589  (58  FR 
32835^ furte  14, 1993)  and  by  adding  a 
new  airworthiness  directive,  to  read  as 
follows: 

Allied-Signal  Aerospace  Company,  Garrett 
Engine  Division:  Docket  No.  93-ANE-52. 
Revises  AD  93-10-10,  Amendment  39- 
8589. 
Applicability:  Allied-Signai  Aerospace 
Company.  Garrett  Engine  Division.  Model 
TFE731-2-1C.  -2-3B,  -3-lC.  -3-1 H.  -3R- 
ID. -3R-1H, -3B-100S. -3BR-100S. -so- 
loes. -3CR100S.  -«R-2S  turbo^  engines, 
listed  by  serial  auml)er  in  the  Effectlvity 
Sections  of  Allied-Signal  Propulsion  Engines 
Service  Bulletin  (SB)  No.  TFE7 3 1-73-3 107, 
Revision  3.  dated  September  22. 1993,  and 
Allied-Signal  Aerospace  Company,  Garrett 
Engine  Division.  SB  No.  TFE731-73-3118. 
Revision  1.  dated  February  16. 1993.  The 
engines  are  installed  on  but  not  limited  to 
Dassault  Falcon  ID,  50.  and  100  series; 
Learjet  31  (M31)  series;  British  Aerospace 
BAe  HS125  series;  Sabreliner  NA-265-65 
(65, 65A):  and  Cessna  650  Citation  III.  VI.  and 
VII  series  aircraft. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  leaking  fuel  from  spraying  in  or 
around  electrical  components,  which  can 
cause  an  engine  tire,  accomplish  the 
following: 

(a)  Within  150  hours  time  in  service  (llS) 
after  June  29. 1993,  (the  effective  date  of  AD 
93-10-10,  Amendment  39-8589),  for  Allied- 
Signal  Aerospace  Company,  Garrett  Engine 
Division,  TFE731-2-1C,  -2-3B.  -3-lC,  -3- 
IH,  -3R-1D.  -3R-1H  model  engines,  install 
a  clamp  assembly  to  support  the  fuel  tine  in 
accordance  with  the  Accomplishment 
Instructions  of  Alhed-Signal  Propulsion 
Engines  SB  No.  TFE731-73-3107.  Revision  3. 
dated  September  22, 1993.  All  engines  that 
have  the  fuel  line  clamp  installed  in 
accordance  with  Allied-Signal  Aerospace 
Company,  Garrett  Engine  Division,  SB  No. 
TFE731-73-3107,  dated  June  21, 1991; 
Allied-Signal  Ae];Dspace  Company.  Gairett 
Engine  Division,  SB  No.  TFE731-73-3107, 
Revision  1.  dated  September  23, 1992:  or 
Allied-Signal  PropuUion  Engines  SB  No. 
TFE731-73-3107.  Revision  2,  dated  )uly  21, 
1993,  comply  with  the  requirements  of  this 
AD,  and  no  further  action  is  required. 

(b)  Within  150  hours  TIS  after  June  29, 
1993  (the  eReclive  date  of  AD  93-10-10. 
Amendment  39-8589),  for  Allied-Signal 
Aerospace  Company,  Garrett  Engine 
Division.  TFE731-3B-100S.  -3BR-100S, 
-3C-100S,  -3CR-100S.  -4R-2STOcdel 
engines,  install  a  clamp  assembly  to  suppcrl 
the  fuel  line  in  accordance  with  the 
Accompliihment  Instructions  of  AUied- 
Signal  Aerospace  Company,  Ganett  Engine 
Division.  SB  No.  TFE731-73-3118.  dated 
Septemoer  3. 1992.  or  Allied-Signal 
Aerospace  Company,  Garrett  Engine 
Division,  SB  No.  TFE731-73-3118.  Revision 
1,  dated  February  16, 1993. 
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(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office.  The 
request  should  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  i(  to 
the  Manager,  Los  Angeles  Aircraft 
Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Los  Angeles 
Aircraft  Certification  Office. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  aircraft  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Burlington,  Massachusetts,  on 
November  30, 1993. 

lay ).  Pardee, 

Acting  Manager.  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc.  93-30101  Filed  12-8-93;  8;45  am) 

BILUNG  CODE  491»-1>-P 


14  CFR  Part  39 

[Docket  No.  93-NM-164-AD] 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  appUcable  to 
certain  Boeing  Model  747  series 
airplanes.  This  proposal  would  require 
replacement  of  certain  pneumatic  duct 
couphngs  with  redesigned  couphngs. 
This  proposal  is  prompted  by  reports  of 
failures  of  certain  duct  couplings 
installed  on  the  wing  leading  edge 
pneumatic  duct.  The  actions  specified  . 
by  the  proposed  AD  are  intended  to 
prevent  such  failures,  which  could  lead 
to  structiural  damage  to  the  wing  leading 
edge,  flight  coiltrol  problems,  or  fire. 
DATES:  Comments  must  be  received  by 
February  3, 1994. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
164-AD.  1601  Lind  Avenue.  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 


PTI  Technologies,  Inc..  950  Rancho 
Conejo  Boulevard.  Newbury  Park. 
CaUfomia  91320.  This  information  may 
be  examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW..  Renton.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Mudrovich,  Aerospace 
Engineer.  Systems  and  Equipment 
Branch.  ANM-130S,  FAA.  Transport 
Airplane  Directorate.  Seattle  Aircraft 
Certification  Office.  1601  Lind  Avenue, 
SW..  Renton,  Washington  98055-4056; 
telephone  (206)  227-2670;  fax  (206) 
227-1181. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  Submitting  such 
WTitten  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date    ♦ 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  Ught 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  vnll  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "(Comments  to 
Docket  Number  93-NM-164-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103.  Attention:  Rules  Docket  No. 
93-NM-164-AD,  1601  Lind  Avenue, 
SW..  Renton.  Washington  98055-4056. 

Discussion 

There  have  been  numerous  reports  of 
in-flight  failures  of  certain  duct 
couplings  installed  on  the  wing  leading 
edge  pneumatic  duct  of  certain  Boeing 
Model  747  series  airplanes.  Subsequent 


to  some  of  these  events,  the  flight  crews 
observed  engine  fire  warnings  in  the 
cockpit  and  noticed  that  the  airplane 
began  to  vibrate;  however,  there  have 
been  no  reported  fires  and.  in  all  cases, 
the  flight  crews  were  able  to  land  the 
airplanes  without  further  incident. 
During  a  recent  incident,  a  couphng 
broke  away  fi-om  the  wing  leading  edge 
pneumatic  duct  and  severed  the  engine 
sensor  cable  for  the  number  4  engine, 
dented  the  fuel  and  hydraulic  tubing, 
and  damaged  secondary  structure. 
Investigation  revealed  that  the  coupling 
failed  due  to  fatigue  cracking  of  the  lug 
Pneumatic  duct  couplings  that  are 
located  in  close  proximity  to  wire 
bundles,  fuel  tubes,  and  hydraulic  tubes 
are  critical  safety  of  flight  items.  Failure 
of  pneumatic  duct  Oiuplings  located  in 
these  areas  could  lead  to  structural 
damage  to  the  wing  leading  edge,  flight 
control  problems,  or  fire. 

Purolator,  Inc..  a  manufacturer  of  duct 
couplings,  has  issued  Service  Bulletm 
FSC-912.  dated  December  1972.  that 
describes  procedures  for  installing 
certain  redesigned  pneumatic  duct 
couplings  on  the  wing  leading  edge 
pneumatic  duct.  These  redesigned 
pneumatic  duct  couplings  have  no 
history  of  fatigue  cracking  problems  or 
failures,  such  as  those  reported  on  the 
incident  airplanes. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  replacement  of  certain  duct 
couplings  installed  on  the  wing  leading 
edge  pneumatic  duct.  The  replacement 
would  be  required  to  be  accomplished 
in  accordance  with  the  serv-ice  bulletin 
described  previously. 

There  are  approximately  219  Boeing 
Model  747  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  132  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD.  that  it  would  take 
approximately  12  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
would  cost  approximately  $8,486  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$1,207,272.  or  $9,146  per  airplane.  This 
total  cost  figure  assumes  that  no 
operator  has  yet  accomplished  the 
proposed  requirements  of  this  AD 
action. 

The  number  of  required  work  hours 
for  the  proposed  duct  coupling 
replacement,  as  indicated  above,  is 
presented  as  if  the  accomplishment  of 
that  proposed  action  was  to  be 
conducted  as  a  "stand  alone"  action. 
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However,  the  iS-month  compliance 
time  specified  in  paragraph  (a)  of  this 
proposed  AD  should  allow  ample  time 
for  the  duct  {loupUng  replacement  to  be 
accomplished  coincidentally  with 
scheduled  major  airplane  inspection 
and  maintenance  activities,  thereby      *^ 
minimizing  the  costs  associated  with 
special  airplane  scheduling. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federahsm  imphcations  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 197g);  and  (3)  if 
promulgated,  v«rill  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39-AIRWORTHiNESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  13S4(a),  1421 
and  1423;  49  U.S.C  106(g):  and  14  CFR 
11.89. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  93-NM-164-^AD. 

Applicability:  Model  747  aeries  airpianes, 
line  position  1  through  219  inclusive; 
certificated  in  any  category. 


Compliance:  Required  as  indicated,  unless 

accomplished  previously. 

To  prevent  failure  of  duct  couplings 
installed  on  the  wing  leading  edge  pneumatic 
duct  installed  in  the  vicinity  of  the  strut, 
which  could  lead  to  structural  damage  to  the 
wing  leading  edge,  flight  control  problems,  or 
fire,  accomplish  the  following: 

(a)  Within  15  months  after  the  effective 
date  of  this  AD,  replace  duct  couplings 
having  part  number  [P.'Nl  7540600  and 
7540602.  with  duct  couplings  having  P/N 
7541749  and  7541751,  in  accordance  with 
Purolator  Service  Bulletin  FSC-912,  dated 
December  1972,  at  the  follo%ving  locations: 

(1)  The  coupling  that  connects  the  tee  duct 
at  the  inboard  struts  to  the  pneumatic 
ducting  of  the  engine  in  the  struts; 

(2)  The  coupling  that  connects  the  tee  duct 
at  the  inboard  struts  to  the  pneumatic 
ducting  of  the  wing  leading  edge  outboard  of 
the  Inboard  struts:  and 

(3)  The  coupling  that  connects  the 
pneumatic  ducting  of  the  wing  leading  edge 
to  the  pneimiatic  ducting  of  the  engine  in  the 
outtxiard  struts. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO).  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on 
December  3, 1993. 
Darrell  M.  Pederson. 
Acting  Manager,  Transport  Airplane 
Directomte,  Aircmft  Catification  Service. 
IFR  Doc  93-30102  Piled  12-8-93;  8:45  am) 
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14  CFR  Part  39 

[Docket  No.  93-NM-179-nAO] 

Airworthiness  Directives;  McDonnell 
Douglas  Model  MD-11  and  MO-11F 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McDonnell  Douglas  Model  MD- 
11  and  MD-llF  airplanes.  This 
proposal  would  require  modification  of 
the  fuel  Grossieed  low  level  dump 


system  shutoff.  This  proposal  is 
prompted  by  an  FAA  determination 
that,  in  the  event  of  a  failure  of  the     ^ 
number  2  bus  tie  relay  and  the 
subsequent  loss  of  the  number  2 
electrical  power  source,  an  all-engine 
flameout  event  could  occur  due  to  fiiel 
starvati^  during  or  shortly  after  a  fuel 
dumping  operation.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  loss  of  the  fuel 
dump  system  shutoff  due  to  a  failure  of 
the  number  2  DC  bus  electrical  relay 
and  the  subsequent  loss  of  the  number 
2  electrical  pourer  source. 
DATES:  Comments  must  be  received  by 
Februarys,  1994. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
179-AD,  1601  Lind  Avenue,  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
hohdays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
McDonnell  Douglas  Corporation,  P.O. 
Box  1771,  Long  Beach,  California 
90846-1771,  Attention:  Business  Unit 
Manager,  Technical  Publications — 
Technical  Administrative  Support,  Cl- 
L5B.  This  information  may  be  examined 
at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3229  East  Spring  Street,  Long  Beach, 
CaUfomia  90806-2425. 
FOR  FURTHER  INFORMATK)N  COtfTACT: 
Raymond  Vakili,  Aerospace  Engineer, 
Propulsion  Branch,  ANM-141L,  FAA, 
Transport  Airplane  Directorate.  Los 
Angeles  Aircraft  Certification  Office, 
3229  East  Spring  Street,  Long  Beach, 
California  90806^2425;  telephone  (310) 
988-5262;  fax  (310)  988-5210. 
SUPPLEKENTARY  INF0RMATK3N: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  In  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 
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Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Coramenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-179-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
93-NM-179-AD,  1601  Lind  Avenue. 
SW..  Renton,  Washington  98055-4056. 

Discussion 

On  October  1. 1992.  the  FAA  issued 
AD  92-22-06.  Amendment  39-8392  (57 
FR  47S70.  October  19, 1992),  applicable 
to  all  McDonnell  Douglas  Model  MD-11 
and  DC-10  series  airplanes,  and  Model 
KC-10  (milit£U7)  airplanes,  to  require 
revising  the  Airplane  Flight  Manual 
(AFM)  to  include  information  specifying 
that  electrical  malfunctions  may  render 
the  automatic  fuel  dump  termination 
feature  inoperative.  That  action  was 
prompted  by  an  incident  on  a  Model 
MD-11  series  airplane  in  which  the 
automatic  fuel  dump  system  shutoff 
became  inoperative,  and  fuel  was 
dumped  below  the  minimum  allowable 
level.  The  requirements  of  that  AD  are 
intended  to  prevent  fuel  firom  being 
dumped  below  the  minimum  allowable 
limit,  which  could  result  in  an  all- 
engine-out  condition. 

Since  the  issuance  of  that  AD.  an  in- 
depth  review  of  the  above  incident  has 
revealed  that  the  fuel  dump  shutoff 
components  for  fuel  tanks  1,2.  and  3  on 
Model  MD-11  and  DC-10  series 
airplanes  are  powered  from  a  single 
source:  the  number  2  engine  generator 
DC  2  bus.  Further  investigation  into  this 
incident  has  indicated  that  oil  loss  in 
the  number  2  engine  on  that  Model  MD- 
11  series  airplane  was  due  to  a  missing 
borescope  inspection  plate.  The 
resultant  electrical  power  loss  was  due 
to  the  failure  of  the  number  2  DC  bus 
tie  relay. 

The  FAA  has  determined  that  in  the 
event  of  a  failure  of  the  number  2  bus 


tie  relay  and  the  subsequent  loss  of  the 
number  2  electrical  power  source  (the 
number  2  engine  driven  generator),  an 
all-engine  flameout  event  could  occur 
due  to  fuel  starvation  diu-ing  or  shortly 
after  fuel  dumping  operations.  Further, 
the  FAA  has  evaluated  the  fuel  dump 
system  shutoff  on  Model  DC-10  and 
MD-11  series  airplanes  and  has 
determined  that  a  design  deficiency  may 
exist  with  regard  to  the  engine  isolation 
design  requirements  of  Federal  Aviation 
Regulations  (FAR)  25.903. 

This  condition,  if  not  corrected,  could 
render  the  fuel  dump  system  shutoff 
inoperable  due  to  a  failure  of  the 
number  2  DC  bus  electrical  relay  and 
the  subsequent  loss  of  the  number  2 
electrical  power  source. 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  MD-11  Service 
Bulletin  28-48.  dated  September  30, 
1993.  that  describes  procedures  to 
modify  the  fuel  crossfeed  low  level 
dump  system  shutoff.  This  modification 
entails  replacing  two  fuel  relays  and 
installing  three  new  crossfeed  low  level 
dump  shutoff  relays,  which  provides 
isolation  of  the  engine  fuel  system  and 
provides  redundancy  of  the  electrical 
power  source.  Further,  this  modification 
also  revises  the  wiring  for  the  fuel 
crossfeed  low  level  dump  shutoff  to 
facilitate  installation  of  the  added 
relays.  This  modification  has  been 
installed,  prior  to  delivery,  on  all  MD- 
1 1  series  airplanes  having 
manufacturer's  fuselage  numbers  545 
and  subsequent. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  modification  of  the  fuel 
crossfeed  low  level  dump  system 
shutoff  on  Model  MD-11  series 
airplanes.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously.  Accomphshment 
of  this  modification  will  terminate  the 
requirement  imposed  by  paragraph  (a) 
of  AD  92-22-06  to  revise  the  FAA- 
approved  Airplane  Flight  Manual 
(AFM).  which  cautioned  that  electrical 
malfunctions  may  render  the  automatic 
fuel  dump  termination  feature 
inoperative. 

Although  this  AD  action  is  applicable 
only  to  certain  Model  MD-11  series 
airplanes,  the  manufacturer  has  advised 
that  it  is  currently  developing  a  similar 
modification  for  Model  DC-10  series 
airplanes  that  will  deal  with  the  imsafe 
condition  addressed  by  this  AD.  Once 
this  modification  is  developed, 
approved,  and  available,  the  FAA  may 
consider  additional  rulemaking. 


There  are  approximately  98 
McDonnell  Douglas  Model  MD-11  and 
MD-llF  airplanes  of  the  affected  design 
in  the  worldwide  fleet.  The  FAA 
estimates  that  43  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  6  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
would  cost  approximately  $5,688  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$258,774,  or  $6,018  per  airplane.  This 
total  cost  figure  assumes  that  no 
operator  has  yet  accomplished  the 
proposed  requirementjtof  this  AD 
action. 

The  number  of  required  work  hours, 
as  indicated  above,  is  presented  as  if  the 
accomplishment  of  the  actions  proposed 
in  this  AD  were  to  be  conducted  as 
"stand  alone"  actions.  However,  the  15- 
month  compliance  time  specified  in 
4)aragraph  (a)  of  this  proposed  AD 
should  allow  ample  time  for  the 
modification  to  be  accomplished 
coincidentally  with  scheduled  major 
airplane  inspection  and  maintenance 
activities,  thereby  minimizing  the  costs 
associated  with  special  airplane 
scheduling. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  EXDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 

ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 
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The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authohtydelegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation '" 
Regulations  as  follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  pari  39 
continues  to  read  as  follows: 

AutlMrily:  49  U.S.C  App.  1354(a).  1421 
and  1423: 49  U.S.C  106(g);  and  14  CFR 
11.89. 

{30.13    [Anwnded] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDoniwU  Douglas:  Docket  93-NM-179- 
AD. 

Applicability:  Model  MD-11  and  MD-llF 
airplanes  having  manufactiuer's  fuselage 
numbers  447  through  544  inclusive, 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  the  fuel  dump  system 
shutoff  due  to  a  foilure  of  the  number  2  DC 
biM  electrical  relay  and  the  subsequent  loss 
of  the  number  2  electrical  power  source, 
accomplish  the  following: 

(a)  Within  15  months  after  the  effective 
date  of  this  AD,  modify  the  fuel  crossfeed 
low  level  dump  system  shutoff  in  accordance 
with  McDonnell  Douglas  MD-11  Service 
Bulletin  28-48.  dated  September  30, 1993. 
Accomplishment  of  this  modification 
constitutes  terminating  action  for  the 
revisions  to  the  Airplane  Flight  Manual 
(AFM)  required  by  paragraph  (a)  of  AD  92- 
22-06,  Amendment  39-6392. 

(b)  An  altemaUve  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
op>erate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Ronton,  Washington,  on 
December  3, 1993. 
Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc  93-30103  Filed  12-6-93;  8:45  am) 
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14  CFR  Part  71 

(Airspace  Docket  No.  93-AQL-21] 

Proposed  Establishment  of  Class  E 
Airspace;  Port  Huron,  Ml 

AGENCY:  Federal  Aviation 

Administration  |FAA),  DOT. 

ACTION;  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to 
establish  Class  E  airspace  at  Port  Huron, 
MI.  A  standard  instrument  approach 
procedure  (SLAP)  has  been  recently 
developed  at  St.  Clair  County 
International  Airport,  and  controlled 
airapace  to  the  surface,  and  a  control 
zone  is  needed  to  contain  instrument 
flight  rules  (IFR)  operations  at  the 
airport.  Airapace  Reclassification,  in 
en^ect  as  of  September  16, 1993,  has 
discontinued  the  use  of  the  term 
"control  zone,"  and  airspace  designated 
from  the  surface  for  an  airport  where 
there  is.no  operating  control  tower  is 
now  Class  E  airspace.  The  intended 
effect  of  this  proposal  is  to  provide 
adequate  Class  E  airapace  for  IFR 
operatora  executing  the  recently 
established  SLAP. 

DATES:  Comments  must  be  received  on 
or  before  January  22, 1994. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
System  Management  Branch,  AGL-530, 
Federal  Aviation  Administration, 
Docket  No.  93-AGL-21,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
60018.  The  official  docket  may  be 
examined  in  the  office  of  the  Assistant 
Chief  Counsel,  AGL-7  at  the  same 
address. 

An  informal  docket  may  also  be 
examined  during  normal  business  houra 
in  the  office  of  the  Manager,  System 
Management  Branch,  AGL-530,  at  the 
address  above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Frink,  Manager,  System 
Management  Branch,  AGL-530,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
60018,  telephone  (708)  294-7573. 

SUPPLEMENTARY  INFORMATKM: . 

Comments  Invited 

Interested  parties  are  invited  to 

Participate  in  this  proposed  rulemaking 
y  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  Uie  factual  basis 
supporting  the  views  and  suggestions 
presentad  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 


Communications  should  identify  the 
airapace  docket  number  and  be 
submitted  in  triplicate  to  the  addrRS 
listed  above.  Commentera  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
witlvVbose  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airapace  Docket  No.  93- 
AGL-21."  The  postcard  wrill  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  sjjecified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  System  Management 
Branch.  AGL-530,  Air  Traffic  Division, 
at  2300  East  Devon  Avenue,  Des  Plaines, 
Illinois,  60018,  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  System 
Management  Branch,  AGL-S30,  Air 
Traffic  Division,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois,  60018. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  I^RM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Glass  E  airapace  at  Port  Huron. 
MI.  An  Automated  Weather  Observation 
System  (AWOS)  has  been  installed  at 
the  St.  Clair  County  International 
Airport  that  will  continuously  provide 
weather  data,  and  a  non-Federal 
instrument  landing  system  (ILS)  SLAP 
has  been  established.  Controlled 
airapace  to  the  surface,  a  control  zone, 
is  needed  to  contain  IFR  operations  at 
the  airport.  Airapace  Reclassification,  in 
effect  as  of  September  16, 1993,  has 
discontinued  the  use  of  the  term 
"control  zone,"  and  airapace  designated 
from  the  surface,  including  any  arrival 
extensions,  for  an  airport  where  there  is 
no  operating  control  tower  is  now  Class 
E  airapace.  The  intended  effect  of  this 
proposal  is  to  provide  adequate  Class  E 
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airspace  for  IFR  operatora  executing  the 
ILS  SIAP  at  SL  Clair  County 
International  Airport.  The  coordinates 
for  this  airapace  docket  are  based  on 
North  American  Datiun  83.  Class  E 
airspace  areas  designated  as  surface 
areas  for  airports  are  published  in 
Paragraph  6002  of  FAA  Order  7400.9A 
dated  June  17, 1993,  and  effective 
September  16, 1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6,  1993).  The 
Class  E  airapace  designation  listed  in 
this  document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  ".significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26. 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Sub)ect6  in  14  CFR  Part  71 

Airapace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510;  E.0. 10854,  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9A. 
Airapace  Designations  and  Reporting 
Points,  dated  Jime  17. 1993.  and 
effective  September  16. 1993.  is 
amended  as  follows: 

Paragraph  6002    Class  E  airspace  areas 
designated  as  a  surface  area  for  an  airport 


AGL.  NO  E2  Port  Huron.  Ml  (New) 

St.  Clair  County  International  Airport,  Ml 
(lat.  42»54'40"  N.,  long.  82'31'44"  W.) 
Within  a  4-mile  radius  of  the  SL  Clair 
County  International  Airport.  This  Class  E 
airspace  area  is  effective  during  the  specific 
dates  and  times  established  in  advance  by  a 
Notice  to  Airmen.  The  effecUve  date  and  time 
will  thereafter  be  continuously  published  in 
the  Airport/Facility  Directory. 
•         •         •         •         • 

Issued  in  Des  Plaines.  Illinois  on  December 
3, 1993. 

John  P.  Cuprisin. 

Manager.  Air  Traffic  Division 

(FR Doc.  93-30070 Filed  12-8-93:  845  am] 

BILUNG  CODE  49t»-13-M 


INTERNATIONAL  TRADE 
COMMISSION 

19  CFR  Part  210 

Retention  of  or  Access  to  Confidential 
Business  Information  From 
Investigations  arul  Related 
Proceedings  on  Unfair  Practices  in 
Import  Trade 

AGENCY:  U.S.  International  Trade 

Commission. 

ACTION:  Advance  notice  of  proposed 

rulemaking  and  request  for  comments. 

SUMMARY:  The  Commission  is 
considering  revision  of  its  rules  for 
investigations  and  related  proceedings 
under  section  337  of  the  Tariff  Act  of 
1930  to  address  two  subjects:  a 
prescribed  policy  of  allowing  counsel 
who  are  signatories  to  an  administrative 
protective  order  (APO)  to  retain 
confidential  business  information  (CBI) 
from  a  particular  investigation  after  that 
investigation  has  been  finally 
terminated;  and  the  operation  of  a 
Commission  repository  for  CBI,  which 
would  be  accessible  to  counsel  of  record 
who  signed  the  APO.  in  lieu  of  or  in 
addition  to  permitting  post-termination 
retention  of  CBI  by  such  counsel. 

The  Commission  hereby  solicits 
written  comments  from  interested 
persons  to  aid  the  Commission  in 
determining  whether  there  should  be 
Commission  rules  governing  the 
aforesaid  subjects  and.  if  so,  what  those 
rules  should  provide.  (For  guidance  on 
specific  issues  that  the  Commission 
would  like  to  have  commentera  address, 
see  the  Supplementary  Information 
section  of  this  document.) 
DATES:  Comments  will  be  considered  if 
received  on  or  before  February  7, 1994. 
ADDRESSES:  A  signed  original  and  18 
copies  of  each  set  of  comments,  along 
with  a  cover  letter  stating  the  nature  of 
the  commenter's  interest  in  the 


proposed  rulemaking,  should  be 
submitted  to  Donna  R.  Koehnke, 
Secretary,  U.S.  International  Trade 
Commission,  500  fe  Street,  SW.,  room 
112,  Washington.  DC  20436. 
FOR  FURTHER  INFORMATION  CONTACT:  P. 
N.  Smithey,  Esq..  Office  of  the"  General 
Counsel.  U.S.  International  Trade 
Commission,  telephone  202-205-3061. 
Hearing-impaired  individuals  can 
obtain  information  concerning  the 
proposed  rulemaking  by  contacting  the 
Commission's  TDD  terminal  at  202- 
205-1810. 

SUPPLEMENTARY  INFORMATION: 
Background 

Part  210  of  title  19  o^he  Code  of 
Federal  Regulations  currently  sets  forth 
procedures  for  adjudicative 
investigations  under  section  337  of  the 
Tariff  Act.  Part  211  currently  establishes 
procedures  for  advisory  opinions  as 
well  as  the  enforcement,  modification, 
or  revocation  of  remedial  or  consent 
prdere  issued  under  section  337. 

The  current  rules  in  parts  210  and  211 
were  adopted  on  an  interim  basis  in 
1988  to  implement  amendments  to     - 
section  337  that  were  effected  by  the 
Omnibus  Trade  and  Comf>etitiveness 
Act  of  1988,  Public  Law  100-418. 102 
Stat.  1107  (1988). '  The  Commission  is 
now  engaged  in  rulemaking  to  replace 
the  interim  rules  in  Parts  210  and  211 
with  final  rules  for  Part  210. 2  If  the 
Commission  decides  to  adopt  rules 
governing  post-termination  retention  of 
CBI  and/or  a  Commission  repository  for 
CBI,  those  rules  will  be  promulgated  in 
a  separate  rulemaking. 

The  question  of  possible  Commission 
rules  governing  post-termination 
retention  of  CBI  and  a  possible 
Commission  repository  for  CBI  arises  in 
part  from  the  Commission's  recent 
decision  not  to  review  the  APOs  issued 
in  investigation  No.  337-TA-334. 
Certain  Condensere.  Parts  Thereof,  and 
Products  Containing  Same,  Including 
Air  Conditionera  for  Automobiles 
(Condensers),  and  investigation  No. 
337-TA-331,  Certain  Microcomputer 
Memory  Controllers,  Components 
Thereof,  and  Products  Containing  Same 
(Memory  Controllera). 

The  APOs  in  those  investigations 
deviated  from  standard  Commission 
practice  by  (1)  failing  to  provide  that 
"final  termination"  of  the  investigation 


I  See  53  FR  33043  (Aug  29. 1988)  and  54  FR 
49118  (Dec.  6.  1988). 

'  A  notice  of  proposed  final  rulemaking  was 
published  at  57  FR  52830  (Nov.  5.  1992).  The 
Commission  has  reviewed  the  public  comments  on 
the  proposed  rules,  and  is  in  the  process  of 
preparing  final  rules.  The  final  rules  will  be 
published  in  the  Federal  Registtr  at  least  30  days 
before  their  effective  date. 
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occurs  upon  exhaustion  of  the  appeals 
process,  and  (2)  permitting  outside 
counsellor  the  parties  to  retain  CBI 
beyond  the  exhaustion  of  any  appeals. 

With  leave  from  the  presiding 
administrative  law  judge  (ALJ).  the*' 
Office  of  Unfair  Import  Investigations 
(OUII)  apphed  for  interlocutory 
Commission  review  of  both  APOs.  OUII 
argued  that  there  was  good  cause  for  not 
adhering  to  the  customary  practice,  and 
that  the  APOs  should  be  affirmed. 

The  Commission  conducted  a  special 
hearing  on  the  applications  for 
interlocutory  review.  One  issue  raised  at 
the  hearing  was  whether  the 
Commission  should  establish  a 
repository  for  CBI  from  section  337 
investigations,  with  provision  for  access 
by  counsel,  in  lieu  of  permitting  post- 
termination  retention  of  CBI  by  counsel. 
One  participant  at  the  hearing  noted 
that  the  Commission  retains  briefs,  the 
record  and  determinations  from  Section 
337  investigations  in  perpetuity,  but 
parties  currently  do  not  have  access  to 
that  information.  Participants  suggested 
that  providing  access  to  that  information 
might  be  preferable  in  certain 
circumstances  to  post-termination 
retention  of  documents  containing  CBI. 

By  a  4-2  vote  (Commissioners  Rohr 
and  Nuzum  dissenting),  the 
Commission  determined  to  deny  the 
applications  for  interlocutory  review 
and  thus  took  no  action  on  the  APOs.' 

Although  the  appUcations  for 
interlocutory  review  were  denied,  the 
Commission  has  decided  that  the  issues 
raised  in  connection  with  those  APOs 
raise  policy  concerns  that  might  be 
better  addressed  through  rulemaking 
under  the  APA. 

The  Commission  subsequently 
decided  to  solicit  comments  from  the 
public  to  aid  the  Commission  in 
determining  whether  there  should  be 
Commission  rules  governing  (1)  post- 
termination  retention  of  CBI  and^or  the 
operation  of  a  Commission  repository 
for  CBI.  and  (2)  if  so.  what  those  rules 
should  provide. 

Issues  To  Be  Addressed 

Specific  issues  that  the  Commission 
would  Uke  to  have  all  commenters 
address  are  set  forth  below. 

1.  Proposed  final  rule  210.3,    . 
published  on  November  5, 1992.^ 
contained  a  definition  for 
"investigation."  which  stated  in 
pertinent  part  as  follows: 

Final  termination  of  an  investigation 
occurs  when  the  Conunission  issues  a 


>  S««  the  Commission  Ordert  Issued  in 
Condensers  and  Memory  ContwUers  on  Sept  2, 
1993.  and  58  FR  472a4  and  47286  (SepL  8. 1993). 

4  See  supra  n.2.  and  57  FR  52866. 


nonappealable  determination,  order,  or 
notice  that  ends  the  investigation,  when  any 
administrative  or  judicial  review  relating  to 
the  final  Commission  action  has  ended,  or 
when  the  lime  for  seeking  such  review  has 
expired. 

If  the  foregoing  statement  is  included  in 
final  rule  210.3.  should  it  be  revised  if 
the  Commission  subsequently 
determines  to  promulgate  rules 
governing  post-termination  retention  of 
CBI  by  counsel? 

2A.  Should  there  be  Commission 
rules  establishing  a  fixed  Commission 
policy  on  post-termination  retention  of 
CBI  acquired  under  an  APO  during  a 
section  337  investigation  or  a  related 
proceeding?  If  so,  what  should  those 
rules  provide? 

2B.  Should  a  distinction  be  made 
between  CBI  submitted  by  a  third  party 
and  CBI  submitted  by  a  party  to  the 
investigation?  Should  a  separate  rule  be 
prescribed  for  circumstances  in  which  a 
third  party  objects  to  post-termination 
retention  of  CBI  that  it  has  supplied? 

3.  In  Ueu  of — or  in  addition  to — 
permitting  counsel  to  retain  CBI  after 
final  termination  of  an  investigation, 
should  the  Commission  create  a 
repository  for  section  337  materials 
containing  CBI,  with  provision  for 
access  by  counsel  who  have  signed  the 
APO?  If  so,  the  questions  set  forth  below 
are  among  those  that  have  to  be 
resolved,  and  the  answers  to  some  of 
them  may  be  appropriate  subjects  for 
Commission  rules.  The  Commission 
would  therefore  like  to  have 
commenters  address  the  following 
issues: 

A.  What  CBI  should  be  stored  in  the 
repository  [e.g.,  CBI  supplied  by  parties; 
CBI  supplied  by  nonparties;  the 
discovery  record;  the  evidentiary  record; 
Commission  orders,  initial 
determinations,  recommended 
determinations,  opinions,  etc.)? 

B.  Should  counsel  be  permitted  to 
retain  certain  documents  containing 
CBI,  notwithstanding  the  existence  of 
the  Commission  repository  (e  g., 
documents  relevant  to  enforcement  of  a 
remedial  order  or  documents  created  by 
counsel).  If  such  retention  is  to  be 
permitted,  how  long  should  the 
retention  period  be  (e.g..  the  duration  of 
the  remedial  order(s))? 

C.  How  long  should  the  CBI  be 
retained  in  the  Commission  repository 
(e.g.,  until  exhaustion  of  the  appeals 
process;  completion  of  any  parallel 
court  litigation;  duration  of  any 
remedial  order(s)  issued  by  the 
Commission;  indefinitely)?  Should  the 
Commission  rules  establish  a 
presumption  that  CBI  need  be  retained 
only  for  a  fixed  number  of  years  (e.g.,  a 
3-year  period),  at  which  time  the 


information  would  have  to  be  returned 
to  the  submitter  or  destroyed,  unjfEss  the 
Commission  ordered  otherwise? 

D.  Who  should  have  access  to  the  CBI 
kept  in  the  repository?  (e.g..  only 
attorpevs  who  originally  signed  the 
APO;  any  outside  counsel  representing 
one  of  the  parties,  outside  counsel 
representing  a  nonparty  seeking  an 
advisory  opinion;  in-house  counsel;  or 
non-attorneys  such  as  technical 
experts)? 

E.  On  what  basis  should  access  to  the 
CBI  kept  in  the  repository  be  granted 
(e.g.,  demonstrated  need  or  upon 
request)? 

F.  For  what  purposes  should  access  to 
the  CBI  kept  in  the  repository  be 
granted?  Should  access  be  limited  to 
purposes  directly  related  to  post- 
termination  proceedings  before  the 
Commission  and,  possibly,  the  U.S. 
Customs  Service? 

G.  In  what  form  should  the  CBI  be 
kept  in  the  repository  (e.g.,  paper 
documents,  microfiche,  microfilm,  or 
electronic  media  such  as  CD-ROM)? 

H.  Should  persons  allowed  access  to 
the  CBI  be  allowed  to  make  copies  of 
documents  containing  CBI  or  should 
they  only  be  allowed  to  examine  (and 
perhaps  take  notes  concerning)  the  CBI? 
If  copying  is  to  be  permitted,  should 
wholesale  copying  of  the  record  be 
permitted — or  should  copying  be 
limited  to  specific  documents?  Who 
should  actually  be  permitted  or  required 
to  make  the  copies  (e.g.,  the  attorney 
given  access  to  the  material;  Docket 
Staff  in  the  Secretary's  Office)?  Who 
should  pay  for  the  copies?  Should  limits 
be  imposed  on  the  number  of  copies 
that  can  be  made?  If  notetaking  is  to  be 
permitted,  to  what  extent  should  it  be 
allowed? 

I.  Who  should  rule  on  questions 
relating  to  access  to  the  (31  in  the 
repository  (e.g.,  the  Commission;  an 
ALJ;  the  Segretary)? 

J.  If  persons  are  allowed  to  copy 
documents  in  the  repository  containing 
CBI,  should  the  treatment  of  that  CBI  be 
governed  by  the  original  APO  or  a  new 
APO? 

4.  Proposed  final  rule  210.72,  which 
was  published  on  November  5, 1992.» 
governs  confidential  treatment  of 
information  provided  in  connection 
with  a  remedial  or  consent  order.  The 
last  sentence  of  that  rule  states  that  in 
a  proceeding  to  enforce  a  remedial, 
consent,  or  other  Commission  order  or 
a  proceeding  for  the  modification  or 
rescission  of  a  remedial  or  consent 
order,  the  Commission  or  the  presiding 
ALJ  may  issue  or  continue  appropriate 
APOs.  The  Commission  notes  that  if 
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that  sentence  is  included  in  final  rule 
210.72,  the  sentence  may  have  to  be 
revised,  depending  on  (1)  whether  the 
Commission  subsequently  adopts  rules 
on  post-terminatioa retention  of  CBI 
and/or  a  Commission  repository  for  QBI 
with  provision  for  access  by  counsel 
and  (2)  what  those  rules  provide. 
Persons  who  have  an  opinion  on  the 
possible  revision  of  the  sentence  in 
question — or  more  importantly,  on  APO 
practice  and  procedure  for  proceedings 
to  enforce  a  remedial,  consent,  or  other 
Commission  order  or  proceedings  for 
the  modification  or  rescission  of  a 
remedial  or  consent  order — are 
encxjuraged  to  provide  it  in  their 
comments. 

If  the  Commission  decides  to  proceed 
with  this  rulemaking  after  reviewing  the 
corpments  filed  in  response  to  this 
notice,  the  CBI  retention  and  repository 
rules  will  be  promulgated  in  accordance 
with  the  Administrative  Procedure  Act 
(APA)  (5  U.S.C.  553),  and  will  be 
codified  in  19  CFR  part  210. 

By  Order  of  the  Commission 
Issued:  December  2. 1993 
Donna  R.  Koehnke, 

Secretary. 

IFR  Doc.  93-29964  Filed  12-8-93;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Government  National  Moilgage 
Association 

24  CFR  Parts  300.  310.  390 

(Docket  No.  R-95-1673;  FR-2908-P-01] 

RIN  2503-AA07 

GNMA— Issuer  Eligibility  and  integrity 
Reforms 

AGENCY:  Government  National  Mortgage 
Association.  HUD. 
ACTION:  Proposed  rule. 

SUMMARY:  GNMA  proposes  to  reform  its 
rules  to  help  ensure  the  strength  and 
integrity  of  the  issuer  community  and 
reduce  the  risk  associated  with  GNMA's 
$420  billion  in  outstanding  guarantees. 
This  proposed  rule  would  revise 
GNMA's  standards  for  issuer  approval 
by  amending  the  net  worth  and 
financial  reporting  requirements,  and 
implementing  new  integrity 
requirements  that  would  more 
accurately  reflect  an  issuer's  ability  to 
participate  in  the  GNMA  mortgage- 
backed  securities  program.  This 
proposed  rule  would  also  allow  the 
acceptance  of  FHLMC  or  FNMA 
approval  in  GNMA's  issuer  application 


process,  and  remove  the  requirement 

that  an  issuer  both  issue  and  service 

GNMA  pools.  Finally,  this  proposed 

rule  would  make  minor  revisions  to 

administrative  matters. 

DATES:  Comment  due  date:  February  7. 

1994. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposed  rule  to  the  Office  of 
General  Counsel.  Rules  Docket  Clerk, 
room  10276.  Department  of  Housing  and 
Urban  Development.  Washington.  DC 
20410-0500.  Communications  should 
refer  to  the  above  docket  number  and 
title.  A  copy  of  each  communication 
submitted  will  be  available  for  public 
inspection  and  copying  on  weekdays 
between  7:30  a.m.  and  5:30  p.m.  at  the 
above  address.  Facsimile  (FAX) 
comments  are  not  acceptable. 
FOR  FURTHER  INFORMATION  CONTACT:  Guy 
S.  Wilson.  Vice  President.  Office  of 
Mortgage-Backed  Securities. 
Government  National  Mortgage 
Association,  room  6224,  451  Seventh 
Street  SW..  Washington.  DC  20410- 
9000.  telephone  (202)  708-2772. 
Hearing  or  speech-impaired  individuals 
may  call  HUD's  TDD  number  (202)  708- 
3649.  (These  telephone  numbers  are  not 
ioW-hee.) 

SUPPLEMENTARY  INFORMATION: 

I.  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  proposed 
rule  have  been  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  under  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501-3520).  No 
person  may  be  subjected  to  a  penalty  for 
failure  to  comply  with  these  information 
collection  requirements  until  they  have 
been  approved  and  assigned  an  OMB 
control  number.  The  OMB  control 
number,  when  assigned,  will  be 
announced  by  separate  notice  in  the 
Federal  Register. 

Public  reporting  burden  for  the 
collection  of  information  requirements 
contained  in  this  proposed  rule  are 
estimated  to  include  the  time  for 
reviewing  the  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Information  on  the 
estimated  public  reporting  burden  is 
provided  under  the  Preamble  heading. 
Other  Matters.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  Department 
of  Housing  and  Urban  Development. 
Rules  Docket  Clerk.  451  Seventh  Street 
SW..  room  10276.  Washington.  DC 


20410-0500;  and  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget. 
Attention:  Desk  Officer  for  HUD. 
Washington.  DC  20503. 

II.  Background 

Through  the  mortgage-backed 
securities  (MBS)  program.  GNMA 
guarantees  the  timely  payment  of 
principal  and  interest  on  privately 
issued  pass-through  securities  which  are 
backed  by  mortgages  insured  or 
guaranteed  by  the  Federal  Housing 
Administration  (FHA),  Department  of 
Veterans  Affairs  (VA)  and  Farmers 
Home  Administration  (FmHA).  The 
private  issuers  are  responsible  for 
passing  through  to  security  holders  the 
monthly  collection  oT  principal  and 
interest  less  a  servicing  fee  which  is 
retained  as  compensation  for 
administering  the  mortgage  pools.  A 
portion  of  the  servicing  fee  is  paid  to 
GNMA  as  its  fee  for  guaranteeing  the 
securities.  As  a  condition  of  issuing 
securities,  the  private  issuers  agree  to 
advance  mortgage  delinquencies  and 
other  shortfalls  from  the  scheduled 
payments  with  their  own  funds.  These 
advances  are  largely  reimbursed  by 
eventual  claim  payments  from  FHA.  VA 
and  FmHA  as  delinquent  loans  are 
foreclosed.  If  an  issuer  exhausts  its 
ability  to  fund  mortgage  shortfalls  and 
cannot  make  the  full  pass-throughs  due 
to  GNMA  security  holders,  GNMA  must 
default  the  issuer  and  assume  the  issuer 
responsibilities  itself. 

In  order  for  GNMA  adequately  to 
protect  its  interests.  GNMA  must  ensure 
that  its  issuers  operate  in  a  safe  and 
sound  manner.  This  proposed  rule 
would  strengthen  the  existing  GNMA 
requirements  to  require  that  issuers 
exhibit  the  financial  strength  and 
operate  with  the  level  of  integrity  that 
is  commensurate  with  the 
responsibilities  of  being  a  GNMA  issuer 

This  proposed  rule  would  make 
changes  in  the  following  key  areas:  (A) 
Net  worth,  (B)  financial  reporting.  (C) 
integrity,  and  (D)  FNMA  approval.  This 
proposed  rule  would  also  remove  the 
requirement  that  an  issuer  both  issue 
and  service  GNMA  pools,  and  would 
make  minor  revisions  to  administrative 
matters. 

A.  Net  Worth 

GNMA  issuers  must  meet  GN'MA's 
minimum  net  worth  requirements  for 
continued  good  standing  in  the  MBS 
program.  The  net  worth  requirement  is 
the  sum  of  a  base  net  worth  requirement 
and  an  incremental  net  worth 
requirement.  The  base  requirement  is 
dependent  upon  the  type  of  securities 
an  issuer  is  approved  to  issue.  The 
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incremental  requirement  is  based  on  the 
amount  of  securities  that  an  issuer  has 
outstanding. 

GNMA  is  proposing  to  increase  the 
base  requirement  for  single  family 
issuers,  index  the  base  requirement  foK 
all  issuer  types  to  inflation,  standardize 
the  incremental  requirement  for  all 
issuer  types,  and  eliminate  the  special 
incremental  net  worth  treatment  for 
internal  reserve  pools.  While  this 
proposed  rule  would  strengthen 
GNM^'s  net  worth  requirements,  the 
adverse  impact  on  the  issuer  community 
would  be  niir.imal.  Ninety-nine  percent 
of  the  GNM\  issuers  ciu-rently  in  good 
standing  meet  the  proposed  net  worth 
levels. 

The  base  net  worth  requirement  for 
single  family  issuers  would  increase  by 
$150,000.  from  $100,000  to  $250,000. 
This  increase  is  designed  to  restore  the 
value  that  has  been  lost  through 
inflation  since  the  $100,000  base 
requirement  was  established  by  GNMA 
in  Januarj-.  1979.  The  $250,000 
proposed  level  would  also  mateh  the 
minimum  net  worth  requirements  of 
FHA  (for  non-supervised  mortgagees  in 
the  Direct  Endorsement  program — non- 
supervised  mortgagees  originate  93%  of 
all  Ihe  loans  in  the  FHA  program)  and 
the  Federal  National  Mortgage 
Association  (FNM.^).  GNMA  i.ssuers  are 
currently  required  to  be  an  FHA 
mortgagee  and  FNMA  seller/servicer  in 
good  standing  to  maintain  their 
approved  GNMA  status. 

The  base  net  worth  requirement  for  all 
issuer  types  would  be  indexed  to 
inflation  and  adjusted  on  an  annual 
basis.  The  change  in  price  levels  would 
be  measured  by  using  the  Consumer 
Price  Index  (CFI).  The  reference  period 
from  which  changes  in  price  levels  are 
measured  would  be  December  1992.  The 
rexised  net  worth  requirement  would 
become  effective  on  April  1  of  each  year 
for  every  issuer.  The  first  adjustment,  in 
April  1994,  would  reflect  the  rate  of 
inflation  experienced  in  the  12-month 
period  ending  in  December  1993.   - 

The  incremental  net  worth 
requirement  would  be  standardized 
under  the  proposed  rule  for  all  issuer 
types  at  0.2%  ($2,000  per  million)  of  all 
of  an  issuer's  outstanding  securities.  For 
single  family  issuers,  the  current 
incremental  requirement  is  0.0%  of  the 
first  $5  million  of  securities,  1.0%  of  the 
next  $15  million,  and  0.2%  of  any 
additional  securities.  The  new 
requirement  would  be  0.2%  of  all 
securities.  This  has  the  impact  of 
increasing  the  incremental  requirement 
for  single  family  issuers  by  as  much  as 
$10,000,  or  reducing  the  incremental 
requirement  by  as  much  as  $110,000, 
depending  on  an  issuer's  size.  While  the 


incremental  net  worth  requirement 
would  decrease  for  most  single  family 
issuers,  the  total  required  net  worth 
(base  plus  incremental)  for  these  issuers 
would  still  increase  by  at  least  $40,000. 
For  manufactured  home  and 
raulti  family  issuers,  the  current 
incremental  requirement  is  0.0%  of  the 
first  $35  million  of  securities  and  0.2% 
of  any  additional  amount.  By  expanding 
the  incremental  requirement  to  the  first 
$35  million,  the  incremental 
requirement  would  increase  for  these 
issuers  by  as  much  as  $70,000. 

Finally,  GNMA  is  proposing  to 
eliminate  the  special  net  worth 
treatment  for  internal  reserve  (IR)  pools. 
Currenfly,  the  amount  of  IR  securities 
that  an  issuer  has  outstanding  is  divided 
in  half  before  applying  the  incremental 
net  worth  percentage.  This  proposal 
would  have  the  impact  of  doubling  the 
incremental  net  worth  requirement  for 
manufoctured  home  issuers.  The  lower 
risk  that  GNMA  expected  from  the  IR 
structure  has  not  materialized,  given  the 
higher  delinquency  and  partial 
insurance  characteristics  of 
manufactured  home  loans.  Therefore, 
GNMA  is  proposing  to  discontinue  the 
special  treatn»ent. 

B.  Financial  Reporting 

Under  the  heading  of  financial 
reporting,  GNMA  is  proposing  to  require 
that  each  issuer  submit  to  GNMA  a 
classified  balance  sheet  with  the  issuer's 
annual  audited  financial  statement. 
Currently,  classified  balance  sheets  are 
collected  on  a  voluntary  basis.  A 
classified  balance  sheet  for  all  issuers  is 
essential  so  that  GNMA  may  perform  a 
more  detailed  financial  analysis  of  each 
Issuer,  and  measure  more  accurately  the 
level  of  risk  associated  with  each  issuer. 
This  requirement  would  become 
effective  for  the  issuer's  fiscal  year  that 
begins  after  the  effective  date  of  the  rule. 

C.  Integrity 

Under  the  heading  of  integrity,  GNMA 
is  proposing  four  new  requirements. 
This  proposed  rule  would  require:  (1) 
More  extensive  disclosure  for  key  issuer 
personnel,  (2)  disclosure  of  changes  in 
issuer  status  with  other  federal  agencies, 
(3)  approval  of  changes  in  issuer 
ownership,  and  (4)  approval  of  cross- 
default  agreements  for  affihated  issuers. 

GNMA  would  require  more  extensive 
disclosures  for  all  Board  members  and 
authorized  signatories  of  issuers.  GNMA 
would  require  resumes  and  disclosure 
of  prior  criminal  conviclicMis,  fines  and 
other  disciplinary  actions  far  all  of  these 
individuals.  Currently,  GNMA  requires 
resumes  for  only  some  of  these 
individuals,  and  does  not  require 
disclosure  of  prior  disciplinary  actions. 


The  expanded  disclosures  ara  intended 
to  prevent  individuals  with 
questionable  backgrounds  from 
participating  in  the  MBS  Program.  The 
disclosures  would  be  required  when  an 
application  for  new  issuer  approval  is 
submifted;  and  when  any  new 
Resolution  bv  the  Board  of  Directors  and 
Certificate  of  Authorized  Signatures  is 
submitted. 

The  second  integrity  item  deals  with 
the  status  that  issuers  maintain  with 
other  federally-related  mortgage 
agencies  and  regulatory  agencies. 
Issuers  would  be  required  to  disclose 
terminations,  defaults,  fines,  and 
material  non-compUance  with  program 
requirements  of  FHA,  VA,  FmHA, 
FNMA,  and  Federal  Home  Loan 
Mortgage  Corporation  (FHLMQ  within 
5  business  days  of  their  occurrence.  In 
addition,  issuers  would  be  required  to 
disclose  similar  actions  with  regard  to 
their  respective  regulators,  including  the 
Office  of  Thrift  Supervision,  Federal 
Deposit  Insurance  Corporation,  Office  of 
Comptroller  of  the  Currency,  Federal 
Reser\-e,  and  National  Credit  Union 
Administration  within  5  business  days 
of  their  occurrence.  These  disclosures 
would  aid  GNMA  in  determining 
compliance  with  the  ongoing  FHA  and 
FNMA/FHLMC  approval  requirements, 
and  would  allow  GNMA  to  increase  its 
monitoring  efforts  where  these  and 
other  disclosures  warrant  further  action. 

The  third  integrity  requirement 
concerns  changes  in  issuer  control.  For 
mergers  where  the  surviving  entity  is 
not  the  GNMA-approved  issuer,  the 
issuer  would  be  required  to  apply 
formally  for  approval  as  a  new  issuer. 
For  other  issuer  control  changes, 
including  but  not  limited  to  stock 
purchases  and  acquisitions,  the  issuer 
would  be  required  to  demonstrate  that 
it  continues  to  meet  all  eligibility 
requirements.  A  change  in  issuer  control 
would  occur  whenever  a  new  party 
obtains  'significant  influence'  over  an 
issuer,  as  defined  by  Generally 
Accepted  Accoxmting  Principles 
(GAAP). 

The  final  integrity  proposal  addiesses 
related  issuers.  GNMA  would  require 
cross  default  agreements  for  all  issuers 
with  one  or  more  related  GNMA  issuers 
Under  the  cross  default  agreement,  if 
any  of  the  related  issuers  was  in  default, 
all  related  issuers  would  be  in  default. 
The  cross  default  agreements  are 
necessary  to  prevent  a  parent  company 
from  concentrating  poorly  performing 
pools  in  one  issuer  and  allowing  that 
issuer  to  default,  while  continuing  to  do 
business  through  other  related  non- 
defaulting  issuers.  This  final  integrity 
requirement  is  a  current  GNMA  policy; 
however,  GNMA  considers  this  policy 
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so  important  that  GNMA  is  proposing  to 
make  this  a  regulatory  requirement. 

D  FNMA  Approval 

GNMA  is  also  proposing  to  amend  the 
regulations  to  accept  FHLMC  approval  . 
or  FNMA  approval  for  program  entry. 
Currently,  FNMA  approval  is  acceptable 
for  program  entry,  but  FHLMC  approval 
is  not  acceptable.  This  proposed  rule 
change  would  open  the  mortgage- 
backed  securities  program  to  the 
growing  number  of  FHLMC  lenders, 
while  providing  GNMA  with  an 
equivalent  level  of  risk  aversion.  Loss  of 
either  FT^MA  approval  or  FHLMC 
approval  would  be  grounds  for  default. 

E.  Other  Changes 

As  a  final  change,  this  proposed  rule 
would  revise  GNMA's  fiscal  year  and 
address,  and  remove  the  requirement 
that  GNMA  issuers  both  issue  and 
service  pools. 

III.  Other  Matters 

A.  Regulatory  Impact— Executive  Order 
12866 

This  proposed  rule  was  approved  as 
submitted  by  the  Office  of  Management 
and  Budget  (0MB)  under  Executive 
Order  12866. 

B.  Environmental  Impact 

A  finding  of  no  significant  impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  finding  of  No  Si^ificant 
Impact  is  available  for  pubUc  inspection 


during  regular  business  hours  in  the 
Office  of  General  Counsel,  the  Rules 
Docket  Clerk,  room  10276,  451  Seventh 
Street  SW.,  Washington,  DC  20410.B. 

C.  Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  FlexibiHty  Act  (5  U.^.C. 
605(b)),  has  reviewed  and  approved  this 
proposed  rule,  and  in  so  doing  certifies 
that  this  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  proposed 
rule  only  has  an  economic  impact  on 
one  percent  of  the  approximate  800 
issuers  currently  participating  in  the 
program. 

D.  Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  proposed  rule  will  not  have 
substantial  direct  effects  on  states  or 
their  political  subdivisions,  or  the 
relationship  between  the  Federal 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Specifically,  the 
proposed  rule  is  directed  to  issuers  of 
GNMA  securities,  and  will  not  impinge 
upon  the  relationship  between  the 
Federal  Government  and  State  and  local 
governments.  As  a  result,  the  proposed 
rule  is  not  subject  to  review  under  the 
order. 

E.  Executive  Order  12606,  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 


Order  12606,  The  Family,  has 
determined  that  this  proposed  rule  does 
not  have  potentiaKfor  significant  impact 
on  family  formation,  maintenance,  and 
general  well-being,  and.  thus,  is  not 
subject  to  review  under  the  order.  No 
significant  change  in  existing  HUD 
policies  or  programs  will  result  from 
promulgation  of  this  proposed  rule,  as 
those  policies  and  programs  relate  to 
family  concerns. 

F.  Regulatory  Agenda 

This  proposed  rule  was  listed  as 
sequence  number  1607  in  the 
Department's  Semiannual  Agenda  of 
Regulations  published  on  October  25. 
1993 (58  FR  56402.  564^2)  under 
Executive  Order  12866  and  the 
Regulatory  Flexibility  Act,  and  was 
requested  by  and  submitted  to  the 
Committee  on  Banking,  Housing  and 
Urban  Affairs  of  the  Senate  and  the 
Committee  on  Banking,  Finance  and 
Urban  Affairs  of  the  House  of 
Representatives  under  section  7(o)  of 
the  Department  of  Housing  and  Urban 
Development  Act. 

G.  Collection  of  Information 

The  collection  of  information 
requirements  contained  in  this  proposed 
rule  have  been  submitted  to  the  Office 
of  Management  and  Budget  for  review 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501). 
Those  sections  of  the  proposed  rule 
determined  by  the  Department  to 
contain  collection  of  information 
requirements  are  §§  390.10  and  390.12 
of  24  CFR  part  390. 


GNMA— Issuer  Eugibility  and  Integrity  Reforms,  FR-2908 


Description 


Cross  default  agreement 

Personnel  disclosure  

Classified  balance  sheet 

Changes  in  issuer  control 

Ctianges  In  Issuer  status 

Total  hours  and  costs  

*  Responses  per  re^x>ndent=1 

*  Wage  rate=$25/hour. 


Number  of 
respondents 


20 
90 
750 
40 
40 


Hours  per 
response 


Total  txHjrs 


20 
90 
6,000 
40 
40 


6.190 


Total  annual 
cost 


S500 
2,250 
150.000 
1,000 
1,000 


154,750 


List  of  Subjects 

24  CFR  Part  300 

Lawryers,  Organization  and  functions 
(Government  agencies). 

24  CFR  Part  310 

Organization  and  functions 
(Government  agencies). 


24  CFR  Part  390 
Mortgages.  Securities. 

Accordingly.  24  CFR  parts  300.  310 
and  390  would  be  amended  as  follows: 

PART  300— GENERAL 

1.  The  authority  citation  for  24  CFR 
part  300  would  be  revised  to  read  as 
follows: 


Authority:  12  U.S.C.  1723a;  42  U.S.C. 
3535(d). 

2.  Section  300.9  would  be  amended 
by  revising  the  first  sentence  of  the 
introductory  paragraph  to  read  as 
follows: 

§300.9    Officet. 

The  Association  directs  its  operations 
from  its  office  located  at  451  Seventh 
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Street  SW.,  room  6100.  Washington,  DC 
20410-9000.  •  •  • 


PAFTT  310-BYLAWS  OF  THE 
GOVERNMENT  rUTIONAL  ^ 

MORTGAGE  ASSOCIATION 

3.  The  authority  citation  for  24  CFR 
part  310  would  be  revised  to  read  as 
follows: 

Authority:  12  U.S.C.  1723. 

4.  The  Appendix  to  §  310  1  would  be 
amended  by  revising  Article  1 — General 
Provisions,  Sec.  1.05.  to  read  as  follows: 

f  310.1    Bylaws  of  the  Association. 

*  •        •        •        • 

Appendix 

ARTICLE  1— 

GENERAL  PROVISIONS 

•  •        •        •        • 

Sec.  1.05.  Fiscal  Year.  The  fiscal  year  of  the 
Association  shall  end  on  the  thirtieth  day  of 
September  of  each  year. 


PART  390— GUARANTY  OF 
MORTGAGE-BACKED  SECURITIES 

5.  The  authority  citation  for  24  CFR 
part  390  would  be  revised  to  read  as 
follows: 

Authority:  12  U.S.C  1721(g)  and  1723a(a): 
42  U.S.C.  3535(d). 

6.  Section  390.3  would  be  amended 
by  revising  the  introductory  text  of 
paragraph  (a)  and  paragraphs  (a)  (2)  and 
(3),  (c)  and  (d)  to  read  as  follows: 

f  390.3    Eligible  issuers  of  securities. 

(a)  A  mortgage  lender,  including  an 
instrumentality  of  a  State  or  local 
government,  to  be  eligible  to  issue  or 
service  mortgage-backed  securities 
guaranteed  by  GNMA  must — 
•        •        •        •        • 

(2)  In  the  case  of  single  family  issuers, 
be  in  good  standing  as  a  mortgage  seller 
or  servicer  approved  by  the  Federal 
National  Mortgage  Association  (FNMA) 
or  the  Federal  Home  Loan  Mortgage 
Corporation  (FHLMC).  Loss  of  either 
FNMA  approval  or  FHLMC  approval 
may  cause  the  issuer  to  become 
ineligible  to  issue  and  service  mortgage- 
backed  securities  guaranteed  by  the 
Association  and  constitute  a  default 
under  the  applicable  contractual 
agreement; 

(3)  Have  adequate  experience, 
management  capability,  and  facilities  to 
issue  or  service  mortgage-backed 
secxirities,  as  determined  by  the 
Association; 


(c)  Each  eligible  issuer  shall  maintain 
at  all  times  a  net  worth  in  assets 
acceptable  to  the  Association  of  not  less 
than  the  applicable  minimum  amount. 
The  applicable  minimum  amount  is  the 
sum  of  the  applicable  adjusted  base  net 
worth  requirement  and  the  applicable 
incremental  net  worth  requirement. 

(1)  The  applicable  adjusted  base  net 
worth  requirement  shall  equal  the 
unadjusted  base  requirement,  indexed 
yearly  for  inflation.  The  appUcable 
adjusted  base  net  worth  requirement  is 
calculated  as  follows: 

(i)  The  unadjusted  base  requirement 
shall  equal: 

(A)  $250,000  for  issuers  of  modified 
pass-through  securities  based  on  and 
backed  by  mortgages  on  one-to-four 
family  residences: 

(B)  $500,000  for  issuers  of  modified 
pass-through  securities  based  on  and 
backed  by  mortgages  on  manufectured 
homes;  - 

(C)  $500,000  for  issuers  of  modified 
pass-through  sec\irities  based  on  and 
backed  by  mortgages  on  multi  family 
projects  (both  construction  and 
permanent  mortgages);  or 

(D)  $500,000  for  issuers  of  more  than 
one  type  of  security. 

(ii)  Index  means  the  Consumer  Price 
Index  for  All  Urban  Consumers  (CPI-U). 
U.S.  City  Average,  All  Items, 
Unadjusted  for  Seasonal  Variation, 
1982-84=100  Base  Period. 

(iii)  The  reference  period  shall  be 
December  1992. 

(iv)  The  adjusted  base  net  worth 
requirement  shall  equal  the  index  for 
the  most  recent  December  period, 
divided  by  the  index  for  the  reference 
period,  multiphed  by  the  unadjusted 
base  requirement,  and  rounded  up  to 
the  next  thousandth.  If  this  calculation 
yields  an  amount  that  is  less  than  the 
previous  adjusted  base  net  worth 
requirement,  the  adjusted  base  net 
worth  requirement  shall  remain 
unchanged. 

(v)  The  adjusted  base  net  worth 
requirement  shall  be  recalculated  on  an 
annuel  basis,  on  the  first  day  of  April 
each  year. 

(2)  The  applicable  incremental  net 
worth  requirement  shall  equal  0.2%  of 
all  securities  outstanding. 

(d)  In  computLng  the  required  amount 
of  net  worth  for  purposes  of  this  section, 
the  term  "securities  outstanding"  means 
the  sum  of: 

(1)  The  impaid  principal  balances  of 
securities  currently  in  the  i^me  of  the 
issuerjplus 

(2)  The  amount  of  any  outstanding 
commitments  for  guaranty  issued  by  the 
Association,  excluding  the  amoxmt  of 
project  security  commitments 
outstanding  in  cases  where  a 


construction  security  or  a  commitment 
for  guaranty  of  a  construction  security  is 
outstanding  for  the  same  project;  plus 
(3)  The  amount  of  any  commitments 
to  guarantee  currently  being  requested 
from  the  Association,  excluding  the 
amodfit  bf  project  seciuity  commitments 
requested  in  cases  where  construction 
security  commitments  are  being 
requested  for  the  same  project. 
•        *        •        •        • 

7.  Section  390.10  would  be  added  to 
read  as  follows: 

§390.10    Financial  reporting. 

All  approved  issuers  of  pass-through 
securities  shall  submit  to  the 
Association  an  audited  annual  financial 
statement  within  90  days  of  the  issuer's 
fiscal  year  end.  All  financial  statements 
with  a  fiscal  year  end  date  on  or  afier 
lone  year  after  the  effective  date  of  this 
rule]  shall  include  a  classified  balance 
sheet,  prepared  in  accordance  with  the 
standards  for  financial  audits  of  the  U.S. 
General  Accounting  Office's  (GAO) 
Government  Auditing  Standards,  issued 
by  the  Comptroller  General  of  the 
United  States.  The  balance  sheet  shall 
show  the  division  of  total  assets  into 
current,  noncurrent  and  fixed  assets  and 
the  division  of  total  liabilities  into 
current  and  long-term  liabilities. 

8.  Section  390.12  would  be  added  to 
read  as  follows: 

§390.12    Integrity. 

(a)  An  issuer  shall  disclose  the 
background  of  all  individuals  serving  on 
its  Board  of  Directors  and  all 
individuals  acting  as  authorized 
signatories.  The  disclosures  shall 
include  any  prior  convictions,  fines  or 
other  adverse  actions  against  these 
individuals  by  a  Federal  or  state  agency, 
or  a  government-related  entity  where 
the  action  is  related  to  the 
responsibilities  that  are  commensurate 
with  those  of  banking,  lending, 
securities  or  servicing.  The  term 
government-related  entity  includes,  but 
is  not  limited  to.  the  Federal  National 
Mortgage  Association  and  Federal  Homo 
Loan  Mortgage  Corporation. 

(b)  An  issuer  shall  provide  disclosures 
of  material  changes  in  its  status  with 
other  federally-related  mortgage 
agencies  and  regulatory  agencies, 
including  the  Federal  Housing 
Administration.  Department  of  Veterans 
Affairs,  Farmers  Home  Administration, 
Federal  National  Mortgage  Association, 
Federal  Home  Loan  Mortgage 
Corporation.  Office  of  Thrift 
Supervision,  Federal  Deposit  Insurance 
Corporation,  Office  of  Comptroller  of 
the  Cxirrency.  Federal  Reserve,  and 
National  Credit  Union  Administration 
within  5.  business  days  of  their 
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occurrence.  The  disclosures  shall 
include  voluntary  and  non-voluntary 
terminations,  defaults,  fines,  and 
material  non-compliance  with  agency 
rules  and  policies. 

(c)  An  approved  issuer  shall  notify  Ihe 
Association  of  any  change  in  issuer 
control  within  30  days  of  the  change.  A 
change  in  issuer  control  occurs 
whenever  a  new  party  obtains 
significant  influence  over  the  issuer,  as 
defined  by  GAAP.  In  a  merger  where  the 
surviving  party  is  not  the  approved 
GNMA  issuer  and  in  a  consoHdation,  an 
issuer  must  apply  formally  for  approval 
as  a  new  G^JMA  issuer.  In  other 
business  combinations  which  result  in  a 
change  in  issuer  control,  the  issuer  shall 
demonstrate  to  the  Association  that  it 
continues  to  meet  issuer  eligibility 
requirements  for  participation  in  the 
GNMA  program. 

(d)  Related  GNMA  issuers,  as  defined 
by  GAAP,  shall  execute  a  cross-defauU 
agreement,  in  a  form  prescribed  by 
GNMA,  that  provides  for  the  default  of 
all  related  issuers  in  the  event  of  a 
default  by  any  one  of  the  related  issuers. 

Dated:  November  29, 1993. 
Dwight  P.  Robliuon. 
President.  GNMA. 

(PR  Doc  93-30059  Filed  12-8-93;  8:45  am) 
BtUJHQ  CODE  431(M)V-P 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1312 

[Ex  Parts  No.  218] 

Filing  of  Tariff  Adoption  Pubilcfitlons 

AGENCY:  Interstate  Commerce 
Conunission. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMAMRY:  The  Commission  proposes  to 
estaulish  a  specific  deadline  for  the 
filing  of  adoption  publications,  in  order 
to  remove  any  possible  ambiguity  with 
regard  to  the  existing  rule,  which 
requires  that  such  publications  be  filed 
"promptly". 

DATCS:  Comments  are  due  on  January 
10. 1994. 

ADDRESSES:  Send  comments  (an  original 
•i.  d  iO  -jopies)  referring  to  Ex  Parte  No. 
:.  iys  to:  Interstate  Commerce 
Comraiosion,  Office  of  the  Secretary, 
Case  Control  Branch.  Washington,  DC 
20423. 

FOR  PURTHER  iNFORMATICN  CONT/kCT. 
James  VV.  Greene,  (202)  927-5597  or 
Charles  E.  Langyher.  in  (202)  927-5160. 
[TDD  for  hearing  impaired:  (202)  927- 
5721. 


SUPPLEMENTARY  MFORMATION:  The 
existing  provisions  of  paragraphs  (a)  and 
(b)  of  §  1312.20  of  the  Commission's 
regulations  {49  CFR  1312.20  (a)  and  (b)J 
describe  the  circumstances  under  which 
tariff  "adoption"  publications  must  be 
filed  with  the  Commission.  The 
provisions  of  §  1312.20(h)  [49  CFR 
1312.20(h)]  prescribe  both  the  effective 
date  of  such  publications  and  the  time 
frame  in  which  they  must  be  filed  with 
the  Commission.  The  effective  date  of 
adoption  pubhcations  is  the  date  the 
transaction  (change  of  name,  etc.) 
actually  occurs,  i.e.,  the  date  the 
transaction  is  legally  consummated.  The 
regulations  specify  that  adoption 
publications  should  be  filed  prior  to 
consummation,  if  possible.  If  for  some 
reason  fihng  cannot  be  accomplished 
prior  to  consummation,  they  snould  be 
filed  as  soon  as  possible  thereafter,  i.e., 
"promptly".  The  proposed  regulation 
would  replace  "promptly"  with  the 
more  specific  requirement  that  adoption 
publications  be  filed  no  later  than  60 
days  after  consummation  of  the 
transaction. 

Timely  filing  of  adoption  publications 
is  important.  Absent  a  new  carrier's 
filing  of  its  own  tariffs  or  adoption  of 
the  former  carrier's  tariffs,  any 
operations  conducted  by  the  new  carrier 
violate  49  U.S.C.  10761(a),  which 
prohibits  service  by  a  carrier  unless  "the 
rate  for  transportation  or  service  is 
contained  in  a  tariff  that  is  in 
effect*  •  *."  Thus,  the  failure  to  timely 
file  either  new  tariffs  or  adoption 
publications  can  resuh  in  a  violation  of 
the  statute.  Additionally,  users  and 
potential  users  of  transportation  services 
have  no  way  of  determining  from  the 
tariff  system  the  rates  for  the  new 
carrier's  services  imless  adoption 
publications  or  new  tariffs  have  been 
filed. 

Some  carriers  fail  to  comply  vrith  the 
adoption  notice  filing  requirements.  In 
one  instance,  a  carrier  attempted  to  file 
an  adoption  publication  some  59 
months  after  the  adoption  v.;as 
consummated.! 

To  emphasize  the  need  for  the  tiiriely 
filing  of  adoption  publications,  we 
propose  to  establish  a  maximum  period 
of  60  days  after  con-summaticn  as  the 
filing  deadline.  Adoption  pubhcations 
would  not  b-e  accepted  more  than  60 


'  Tha  Commission  rejected  Lhi«  publication  iu  No 
40943,  Appeal  officfecUon  of  Adoption 
PubUcafons—BCfl  Transpokofion  Co..  Inc.  (noj 
printed),  served  May  24.  1993.  appeal  pecding  sub. 
ncm.  Jejj  MacLeod,  Trjstee  for  BGH  TmnsporUition, 
Inc.  V.  Interstate  Commer:^  Commission,  No.  93- 
1363  P.C  Cir.  filed  May  28, 1993),  in  which  the 
carrier  already  had  cea;ed  operations.  In  addition 
to  the  carrier's  failure  to  file  promptly  as  required, 
there  was  no  prospective  purpose  to  be  served  by 
ihe  filing. 


days  after  consummation  of  the  event 
giving  rise  to  their  filing,  unless  special 
tariff  authority  permitting  a  later  filing 
is  obtained.  See  49  CFR  1312.2.  Absent 
a  clearly  demonstrated  need  for  a  later 
filing  (for  example,  to  legalize  the 
continuing  operations  of  a  carrier),  the 
Commission  does  not  anticipate 
granting  such  requests. 

The  proposed  60-day  deadline  is 
intended  only  as  the  maximum 
allowable  time;  it  should  not  be  viewed 
as  an  opportunity  to  delay  filings 
beyond  (he  consummation  date.  As 
stated  in  the  regulations,  adoption 
pubhcations  should  be  filed  prior  to  the 
consummation  date  whenever  possible, 

We  are  also  propo^g  to  revise  the 
language  of  the  regulation  to  make  it 
more  readable. 

Environmental  and  Energy 
Considerations 

We  primarily  conclude  that  the 
proposed  rule  revision  will  not 
»  significantly  affect  either  the  quahty  of 
the  human  environment  or  the 
conservation  of  energy  resources. 

Regulatory  Flexibility  Analysis 

Pursuant  to  5  U.S.C.  605(b),  we 
preliminarily  conclude  that  our 
proposed  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  action  will  merely  clarify  the 
timing  of  a  one-time  filing  requirement 
abready  required  by  the  Commission's 
regulations.  Thus,  no  new  substantive 
requirements  would  be  imposed. 

List  of  Snbiects  in  49  CFR  Part  1312 

Motor  carriers.  Moving  of  household 
goods.  Pipelines. 

Decided:  November  18, 1993. 

By  the  Ccmmission,  Chainnaa  McDonald, 
Vicp  Chainnan  Sinunons,  Commissioners 
Phillips,  Philbin  and  Walden. 
Sidney  L.  Strickland,  Jr., 
Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  the  Commission  proposes  to 
amend  chapter  X  of  title  49  of  the  Code 
of  Federal  Regulations,  part  1312,  as 
follows: 

PART  1312— REGULATIONS  FOR  THE 
PUBLICATION,  POSTING  AND  FILING 
OF  TARIFFS.  SCHEDULES  AND 
RELATED  DOCUMENTS 

1.  The  authority  citation  for  pert  1312 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  10321  and  10762;  5 
U.S.C  553. 

2.  hi  §  1312.20,  paragraph  (h)(1)  is 
revised  to  read  as  follows: 


§1312^    Transfer  of  operations— change      consummation  of  the  transaction  for 
in  name  and  control. 

•        •        ^       •        • 

(h)*  '  • 

(1)  The  effective  date  of  adoption 
pubhcations  is  the  date  of 


effective  date,  but  in  no  case  later  than 
which  such  publications  are  required.        60  days  thereafter. 
Adoption  publications  shall  be  filed  .        •        •        «        * 

promptly  and.  if  possible,  prior  to  their       |fr  Doc.  93-30107  Filed  12-8-93  8  45  ami 
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Notices 


This  section  of  the  FEDERAL  REGISTER 
contaihs  documents  other  than  oiies  or 
propof«d  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  Investigations, 
coininltlee  meetings,  agerx:y  decisions  and 
rulir.jgs.  delegations  of  authorty.  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  funcllons  are 
examples  of  documents  appearing  In  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

East  Fork  3!acl(s  Fork;  Wasatch-Cache 
National  Forest,  Summit  County,  UT 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  a 
supplement  to  an  environmental  impact 
statement. 

SUMMARY:  The  Forest  Service  will 
prepare  a  Draft  and  Final  Supplement  to 
the  East  Fork  Blacks  Fork 
EnvircHimental  Impact  Statement 
previously  prepared  for  East  Fork  Blacks 
Fork.  The  supplement  will  focus  on 
specific  issues  involving  roadless 
characteristics,  effects  on  cultural  and 
historic  properties  and  a  new  road 
location. 

The  agency  will  accept  written 
comments  and  suggestions  concerning 
the  scope  of  analysis.  The  agency  urges 
that  any  comments  be  concise  and 
specific  to  the  focus  of  the  supplement 
as  described  below.  Comments  directed 
to  the  substance  rather  than  the  scope  of 
the  proposed  action  would  be  more 
appropriately  submitted  during  the 
comment  period  following  the  release  of 
the  Draft  Supplement  to  the 
Environmental  Impact  Statement. 
DATES:  Comments  on  the  scope  of  the 
analysis  must  be  received  by  January  18, 
1994. 

ADDRESSES:  Submit  written  comments 
and  suggestions  concerning  the  scope  of 
the  analysis  to  Steve  Ryberg.  Evanston 
District  Ranger,  Wasatch-Cache  National 
Forest,  P.O.  box  1830.  Evanston, 
Wyoming  92931. 

FOa  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  action 
should  be  directed  to  Steve  Ryberg, 
District  Ronger,  Evanston  Wyomir.g 
(307)  789-3194. 

SUPPLEMENTARY  INFORMATION:  The 
Wasatch-Cache  National  Forest 
Supervisor  released  the  Final 
Environmental  Impact  Statement  for  the 
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East  Fork  Blacks  Fork  on  August  1992. 
A  decision  was  not  made  at  that  time. 
A  public  review  and  comment  period  on 
the  Final  Environmental  Impact 
Statement  was  allowed.  After  reviewing 
public  comments,  a  Record  of  Decision 
was  signed  on  February  9, 1993  by 
Forest  Supervisor  Susan  Giannettino. 
During  March  of  1993,  4  appeals  were 
filed  on  the  Record  d' Decision  and  East 
Fork  Blacks  Fork  Final  Environmental 
Impact  Statement. 

After  reviewing  the  appeals,  the 
Intermountain  Regional  Forester 
reversed  the  Forest  Supervisor  on  four 
appeal  points  and  affinned  the  Forest 
Super\'isor  on  all  other  appeal  issues. 
The  Regional  Forester  directed  the 
Forest  Supervisor  to  supplement  the 
Environmental  Impact  Statement  and 
issue  a  new  Record  of  Decision  prior  to 
implementation.  He  directed  the  Forest 
Supervisor  to  supplement  the  following 
information: 

1.  The  effects  of  any  proposed  action 
on  historic  properties  or  cultural 
resources  in  the  area  affected  by  the 
project. 

2.  The  effects  of  the  new  road 
location. 

3.  The  effects  on  all  roadless 
characteristics.  (2  appeal  points) 

The  Draft  Supplement  is  expected  to 
be  filed  with  the  En\'lronmental 
Protection  Agency  and  be  available  for 
pubhc  review  in  February,  1994.  At  that 
time  the  Environmental  Protection 
Agency  will  publish  a  notice  of 
availability  of  the  Draft  Supplement  in 
the  Federal  Register. 

The  comment  period  on  the  Draft 
Supplement  will  be  45  days  from  the 
date  the  Environmental  Protection 
Agency's  notice  of  availability  appears 
in  the  Federal  Register.  It  is  very 
important  that  those  interested 
participate  at  that  time.  To  be  most 
helpful,  comments  on  the  Draft 
.Supplement  should  be  as  specific  as 
possible  and  address  the  adequac)'  of 
the  supplement. 

,  Comments  on  the  Draft  Supplement 
vnll  be  analyzed  and  considersd  by  the 
Forest  Service  in  preparing  the  Final 
Supplement,  which  is  scheduled  to  be 
completed  in  April  1994.  The  Forest 
Service  is  required  to  respond  to  the 
comments  received  (40  CTR  1503.4). 
The  decision  and  reasons  supporting  it 
will  be  documented  in  a  new  Record  of 
Decision. 

Susan  Giannettino.  Forest  Supervisor 
of  the  Wasatch-Cache  National  Forest, 


Salt  Lake  City,  Utah  is  the  responsible 
official  for  this  action. 

Dated;  December  1, 1993. 
Susan  Giannettino, 
Forest  Supervisor. 
IFR  Doc.  93-30071  Filed  12-«-93;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
.Act  (44  U.S.C.  chapter  35). 

Agency:  National  Oceanic  and 
Atm.ospheric  Administration  (NOAA). 

Title:  Capital  Construction  Fimd 
Deposit/Withdrawal  Report. 

Agency  Form  Number:  NO.\A  34-82. 

OmB  Approval  Number:  0648-0041. 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection. 

Burden:  1,650  hours. 

Number  of  Respondents:  4,000  (some 
respondents  submit  more  than  one 
form). 

Avg  Hours  Per  Response:  20  minutes. 

Needs  and  Uses:  Tlie  Capital 
Construction  Fund  program  enables 
fishermen  to  construct,  reconstruct,  or 
acquire  fishing  vessels  with  before-tax, 
rather  Lhan  after-tax  dollars.  Fishermen 
holding  Capital  Construction  Fund 
Agreements  are  required  to  submit 
annual  information  on  their  deposits 
and  withdrawals  from  their  accoimts. 
The  information  is  used  to  check 
compliance  with  NOAA  and  IRS 
requirem.ents. 

Affected  Public:  Businesses  or  other 
for-profit  institutions,  small  businesses 
or  organizations. 

Fi-equer.cy:  Annually. 

Respondant's  Obligation: Required  to 
obtain  or  rotdin  a  benefit. 

OhIB  D€:>k  Officer:  Don  Arbuckle. 
(202)  395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edward  Miohals,  DOC 
Forms  Clearance  Officer.  (202)  482- 
3271,  Department  of  Co.Tjmerce.  room 
5327. 14lh  arid  Constitution  Avenue, 
NW.,  Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  above 
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information  collection  proposal  can  be 
obtained  by  calling  or  writing  Edward 
Michals.  DOC  Fonns  Clearance  Officer. 
(202)  482-3271.  Department  of 
Commerce,  room  5327, 14th  and 
Constitution  Avenue.  NW..  Washington. 
DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Don  Arbuckle.  0MB  Desk  Officer,  room 
3208.  New  Executive  Office  Building, 
Washington,  DC  20503. 

Dated:  December  3. 1993. 
Edward  Michals, 

Departmental  Forms  Qeamnce  Officer.  Office 
of  Management  and  Organization. 
|FR  Doc.  93-30134  Filed  12-«-93:  8:45  am) 
BH.UNO  COOC  38te-CW-f 


International  Trade  Administration 
[A-68»-€04;  A-68S-0541 

Final  Results  of  Antidumping  Duty 
Administrative  Reviews;  Tapered 
Roller  Bearings  and  Parts  Thereof, 
Finished  and  Unfinished,  From  Japan 
and  Tapered  Roller  Bearings,  Four 
Inches  or  Less  In  Outside  Diameter, 
and  Components  Thereof,  From  Japan 

agency:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
reviews.  

SUMMARY:  On  September  30, 1993,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  1990-91  and 
1991-92  administrative  reviews  of  the 
antidumping  finding  on  tapered  roller 
bearings,  four  inches  or  less  in  outside 
diameter,  and  components  thereof,  from 
Japan,  and  the  antidumping  duty  order 
on  tapered  roller  bearings  and  parts 
thereof,  finished  and  unfinished,  from 
Japan.  The  reviews  of  the  finding  (A- 
588-054)  cover  three  manufacturers/ 
exporters  of  the  subject  merchandise  to 
the  United  States  during  the  periods 
August  1,  1990  through  September  30, 
1991.  and  October  1, 1991  through 
September  30, 1992.  The  reviews  of  the 
order  (.^-588-604)  cover  four 
manufacturers/exporters  for  the  periods 
October  1. 1990  through  September  30. 
1991.  and  October  1. 1991  through 
September  30. 1992. 

We  gave  interested  parties  the 
opportunity  to  comment  on  our 
preliminary  results.  Based  on  our 
analysis  of  the  comments  received,  we 
have  adjusted  the  margins  for  some 
companies. 
EFFECTIVE  DATE:  December  9. 1993. 


FOR  FURTHER  INFORMATION  CONTACT: 
Maureen  Shields  (NSK),  Valerie  Turoscy 
(NTN).  Chip  Hayes  (Koyo).  or  John 
Kugelman.  Office  of  Antidumping 
Compliance.  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  Washington,  DC  20230, 
telephone:  (202)  482-5253. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  September  30. 1993,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  the  preliminary  results  of  its 
1990-91  and  1991-92  administrative 
reviews  of  the  antidumping  finding  (41 
PR  34974,  August  18. 1976)  on  tapered 
roller  bearings,  four  inches  or  less  in 
outside  diameter,  and  components 
thereof,  from  Japan,  and  the 
antidumping  duty  order  (52  FR  37352, 
October  6, 1987)  on  tapered  roller 
bearings  and  parts  thereof,  finished  and 
unfinished,  from  Japan  (58  FR  51058). 
The  Department  has  now  completed 
these  reviews  in  accordance  with 
section  751  of  the  Tariff  Act  of  1930.  as 
amended  (the  Tariff  Act). 

Scope  of  the  Reviews 

Imports  covered  by  the  A-588-054 
reviews  include  tapered  roller  bearings 
(TRBs).  four  inches  or  less  in  outside 
diameter  when  assembled,  including 
inner  race  or  cone  assemblies  and  outer 
races  or  cups,  sold  either  as  a  unit  or 
separately.  This  merchandise  is 
classified  under  the  Harmonized  Tariff 
Schedule  (HTS)  item  numbers 
8482.20.00  and  8482.99.30. 

Imports  covered  by  the  A-588-604 
reviews  include  tapered  roller  bearings 
and  parts  thereof,  finished  and 
unfinished,  which  are  flange,  take-up 
cartridge,  and  hanger  units 
incorporating  TRBs.  and  tapered  roller 
housings  (except  pillow  blocks) 
incorporating  tapered  rollers,  with  or 
without  spindles,  whether  or  not  for 
automotive  use.  Products  subject  to  the 
A-588-054  finding  are  not  inciuded 
within  the  scope  of  this  order,  except  for 
those  manufactured  by  NTN  Toyo 
Bearing  Co.,  Ltd.  (NTN).  This 
merchandise  is  currently  classifiable 
under  HTS  item  numbers  8482.99.30, 
8483.20.40.  8482.20.20.  8483.20.80. 
8482.91.00.  8484.30.80.  8483.90.20. 
8483.90.30,  and  8483.90.60.  These  HTS 
item  numbers  and  those  for  A-588-054 
are  provided  for  convenience  and 
Customs  purposes.  The  written 
description  remains  dispositive. 

These  reviews  cover  TRB  sales  by 
Koyo  Seiko  Company,  Ltd.  (Koyo),  NSK 
Ltd.  (formerly  Nippon  Seiko,  K.K.) 
(NSK).  NTN.  and  Nachi-Fujikoshi 


Corporation  (Nachi).  Although  Nachi 
claimed  no  shipments  in  the  A-588-054 
proceeding  during  the  1990-91  period 
of  review  (FOR),  we  received 
information  from  the  Customs  Service 
indicating  shipments  of  covered 
merdlaridise  produced  by  Nachi. 
However,  Nachi  stated  that  it  had  no 
knowledge  of  any  sales  to  the  United 
States  of  covered  merchandise  during 
the  FOR,  and  that  it  could  only 
speculate  that  the  sales  were  made  by 
unrelated  purchasers  of  Nachi's 
products.  Nachi  asserted  that  it  had  no 
knowledge  of  sales  which  were  destined 
for  the  United  States,  and  there  is 
nothing  on  the  record  to  indicate 
otherwise.  Nachi  also  claimed  no 
shipments  during  the  1991-92  period  in 
the  A-588-054  proceeding.  Nachi  did 
not  respond  to  the  Department's 
questionnaires  in  the  A-588-604 
proceeding.  Consequently,  for  the  A- 
588-054  proceedings  we  have  used 
Nachi's  rate  from  the  last  period  in 
which  it  had  shipments,  and  for  the  A- 
588-604  proceedings  we  have  used,  as 
the  best  information  available  (BIA),  the 
highest  of  the  rates  found  for  any  firm 
in  the  less-than-fair-value  (LTFV) 
investigation  or  prior  administrative 
reviews. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  At  the  request  of  the 
Timken  Company  (Timken).  the 
petitioner  in  these  proceedings,  Koyo, 
NSK.  and  NTN,  respondents,  we  held  a 
hearing  on  November  16, 1993.  We 
received  case  and  rebuttal  briefs  from  all 
Interested  parties  except  Nachi.  We 
received  written  comments  from  Nachi 

Comments  are  addressed  in  the 
following  order- 
1  Model  Match,  Difference-in- 

Merchandise  Adjustments,  and  Set 

Splitting   , 

2.  Packing  and  Movement  Expenses 

3.  Adjustments  to  FMV 

4.  Adjustments  to  USP 

5.  COP 

6.  Cost  Test  Methodology 

7.  Further  Manufacturing 

8.  Miscellaneous  Issues  Regarding  Level 
of  Trade,  U  S.  Sample  Sales, 
Consumption  Tax,  Assessment  and 
Duty  Deposit  Rates,  Scope.  Deduction 
of  Profit  from  ESP,  and  Sales  Outside 
the  Ordinary  Course  of  Trade 

9.  Clerical  Errors  and  Programming 
Errors 

Comments  Regarding  Model  Match, 
Difference-in-Merchandise  Adjustments, 
and  Set  Splitting 

Comment  1:  NSK.  Koyo.  and  NTN 
argue  that  the  Department  has  been 
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required  by  the  Court  of  International 
Trade  (the  CTT)  in  decisions  regarding 
earlier  administrative  reviews  of  A- 
588-604  to  include  in  its  model-match 
methodology  a  ten-percent  cap  on 
deviations  in  each  physical 
characteristic  (Koyo  Seiko  Co.,  Ltd  and 
Koyo  Corporation  ofU.S.A.  v.  United 
States,  No.  91-09-00704.  Slip.  Op.  93- 
185  [Koyo)).  Respondents  submit  that 
the  cap  ensures  that  home  market  sales 
selected  for  comparison  satisfy  the 
statutory  requirements  to  use  similar 
merchandise,  and  that  failure  to  apply 
the  cat)  leads  to  distorted  results. 

Timken  contends  that  the 
methodology  employed  by  the 
Department  implements  the  statutory 
intent  that  the  comparison  merchandise 
be  like  the  merchandise  sold  in  the 
United  States  and  commercially 
comparable.  Timken  argues  that  the 
statute  does  not  impose  a  requirement 
that  home  market  models  be  technically 
substitutable,  and  the  Department 
should  therefore  decline  to  modify  its 
methodology  until  a  final  judicial 
decision  is  made  on  the  issue. 

Department's  Position  We  are 
satisfied  that  use  of  the  sum  of  the 
deviations  methodology,  without  the  10 
percent  cap  but  including  the  20  percent 
difference-in-merchandise  (difmer)  test, 
accurately  determines  the  most  similar 
model  sold  in  the  home  market.  We 
have  used  the  sum  of  the  deviations 
methodology  for  model-match 
comparisons  in  all  of  the  final  results  of 
review  concerning  tapered  roller 
bearings  from  Japan,  four  inches  or  less 
in  outside  diameter,  and  certain 
components  thereof  (A-588-054)  (the 
1976  finding)  (see  55  FR  22369,  June  1. 

1990  (1974-1980  review).  55  FR  38720 
September  20, 1990  (1986-87  review), 
56  FR  38721.  June  3. 1991  (1987-88 
review).  56  FR  65228,  December  16, 

1991  (198ft-89  review),  and  57  FR  4975 
February  11, 1992  (1989-90  review)).  In 
addition,  this  method  has  been  upheld 
by  the  CTT  in  Timken  v.  United  States. 
Slip.  Op.  84-63  (7  or  319)  (June  5, 
1984)  (Timken),  Timken  v.  United 
States.  630  F.  Supp  1327  (OT  1986) 
(Timken  /),  and  Timken  v.  United 
States,  673  F.  Supp.  495  (CTT  1987) 
(Timken  II),  and  used  for  the  final 
results  of  review  of  the  1987  order  on 
tapered  roller  bearings,  finished  and 
unfinished,  and  parts  thereof  (see  56  FR 
41508,  August  21, 1991  (1987-68 
reviev/).  57  FR  4952,  February  11. 1992 
(1988-69  review)  and  57  FR  4962, 
February  11, 1992  (1989-90  review)). 

Because  we  now  use  the  sum  of  the 
deviations  model-match  methodology 
rather  than  the  single  greatest  deviation 
methodology  we  used  in  conjunction 
with  the  10  percent  deviation  cap  in  the 


LTFV  investigation  for  A-588-604. 
application  of  a  10  percent  deviation 
cap  to  each  physical  matching  criterion 
would  mean  that  the  best  overall  match 
could  be  eliminated  simply  because  a 
single  physical  criterion  deviated  by 
more  than  10  percent.  Since  under  the 
sum  of  the  deviations  methodology  all 
5  matching  criteria  were  intended  to  be 
given  equal  weight,  the  application  of  a 
10  percent  cap  to  each  physical  criterion 
represents  an  unacceptable  distortion  of 
the  model-match  methodology. 

Furthermore,  if  the  Department  were 
to  apply  both  the  10  percent  cap  and  the 
20  percent  dihner  test,  the  methodology 
would  become  too  restrictive,  since  in 
some  cases  the  only  matches  passing  the 
20  percent  difmer  test  may  vary  by  more 
than  10  percent  in  one  or  more  physical 
criteria.  The  imposition  of  both  tests 
will  eliminate  matches  of  essentially 
comparable  merchandise.  Thus,  this 
methodology  would  result  not  in  more 
precise  matches  but  in  fewer  matches  to 
such  or  similar  merchandise,  and  more 
fi^quent  comparison  to  constructed    * 
value  (CV).  Finally,  because  the  remand 
in  Koyo  is  not  yet  final,  the  Department 
is  not  yet  able  to  appeal  this  issue. 

Therefore,  for  these  reasons  and  the 
reasons  explained  in  the  notices  listed 
above,  we  have  not  changed  our 
methodology  for  these  reviews. 

Comment  2  NSK  claims  that  in 
identifying  similar  merchandise,  the 
Department  should  identify 
merchandise  with  similar  physical 
characteristics  before  using  the  20 
percent  difmer  test  to  determine 
whether  merchandise  is  of  equal 
commercial  value.  NSK  argues  that  this 
sequence  is  necessary  because  section 
771(16)  of  the  Tariff  Act  sets  forth  a 
hierarchy  of  standards  for  product 
comparison,  which  the  Department 
should  apply  in  sequential  order. 
Furthermore,  NSK  asserts  that  this  is  a 
major  change  in  the  Department's 
methodology  for  these  proceedings  and 
NSK  objects  to  the  Department's  change 
without  allowing  all  parties  an 
opportunity  to  comment. 

Timken  argues  that  NSK  misinterprets 
the  statute,  and  that  the  hierarchical 
order  apphes  to  paragraphs  (A),  (B),  and 
(C)  of  section  771(16)  of  the  Tariff  Act, 
not  to  subparagraphs  (1)  and  (11)  of 
paragraph  (B).  as  NSK  argues  in  its  brief. 
Timken  notes  that  the  subparagraphs  are 
connected  by  "and",  indicating  that  all 
criteria  must  be  met  for  merchandise  to 
be  considered  similar  Furthermore,  all 
respondents  should  have  the  same 
model-match  methodology,  and  no 
other  respondent  has  suggested  this 
approach. 

Department's  Position  We  agree  with 
Timken.  The  hierarchical  order 


established  is  among  paragraphs  A,  B 
and  C,  while  all  three  subparagraphs  of 
paragraph  B  ^ust  be  satisfied. 
Therefore,  th6  order  in  which  we  test  for 
commercial  comparability  is  irrelevant, 
since  we  never  match  sales  if  they  are 
not  commercially  comparable. 
Furthermore,  this  is  not  a  change  in  our 
methodology  as  NSK  asserts,  since  it  is 
the  same  as  that  used  in  the  1989-90 
administrative  reviews  of  both  the  A- 
588-054  and  A-588-604  cases. 

Comment  3  NTN  argues  that,  the 
Department  should  not  compare 
bearings  of  different  design  types,  and 
especially  that  the  Department  should 
not  compare  TRBs  of  different  precision 
ratings.  NTN  contends  that  the  physical 
nature  of  high  precision  (HP)  TRBs  is 
much  different  than  that  of  normal 
precision  TRBs,  HP  TRBs  are  sold  at 
much  higher  prices  than  normal 
precision  TRBs,  and  HP  and  normal 
precision  bearings  are  never  used 
interchangeably.  Therefore,  NTN  asserts 
that  the  Department's  comparison  of  HP 
and  normal  precision  TRBs  is  contrary 
to  law.  NTN  refers  to  the  original 
antifriction  bearings  (AFBs) 
investigation  and  all  subsequent  reviews 
of  AFBs  where  the  Department  did  not 
compare  bearings  of  different  precision 
ratings. 

Timken  contends  that  the 
Department's  20-percent  difiiiercap, 
model-'match  performance  criteria 
(dynamic  load  rating  and  Y  factor),  and 
practice  of  comparing  only  those  models 
with  the  same  number  of  rows  all  serve 
to  prevent  such  comparisons.  Timken 
contends  that,  because  the  number  of 
rows  has  a  direct  correlation  to  NTTJ's 
bearing  design  groupings,  the 
Department's  policy  of  only  comparing 
bearings  with  the  same  number  of  rows 
addresses  NTN's  concerns  regarding 
bearing  design.  Timken  further  notes 
that  NTN  has  provided  no  evidence  on 
the  record  to  demonstrate  why  these 
factors  should  be  added,  nor  has 
respondent  provided  any  examples  of 
unfair  comparisons. 

Department's  Position.  We  agree  with 
Timken.  NTN's  exhibit  A-18  of  their 
original  questionnaire  responses  divides 
TRBs  into  at  least  25  NTN  specific 
bearing  types.  While  other 
manufacturers  also  divide  TRBs  into 
design  types,  these  design  type 
categories  are  not  consistent  throughout 
the  TRB  industry.  If  we  could  not  match 
across  such  categories,  we  would 
substantially  limit  the  number  of 
matches,  thus  working  contrary  to  the 
statutory  preference  for  price-to-price 
comparisons.  If  bearings  are  radically 
different,  the  sum  of  the  deviations 
model-match  methodology  addresses 
the  differences  in  physical  criteria  In 
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addition,  any  si^ificant  difTerences  in 
component  materials  would  be  reflected 
in  both  the  dynamic  load  ratio  and  Y 
factor  and  addressed  by  the  20-percent 
cap  on  the  differences  in  the  variable 
cost  of  manufacturing.  Furthermore, 
NTN  has  not  provided  evidence 
demonstrating  that  HP  and  normal 
precision  bearings  are  being  compared 
by  the  Department  with  distort]  ve 
results  (see  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  tapered  Roller  Bearings, 
Finished  and  Unfinished,  and  Parts 
Thereof.  From  Japan.  (57  FR  4964. 
February  11, 1992)). 

Ckunment  4:  Koyo  argues  that  the 
Department  should  not  split  sets 
because  section  771b(a)(l)  of  the  Tariff 
Act  does  not  permit  the  fabrication  of 
sales,  in  this  case  of  cups  and  cones,  in 
the  home  market.  In  addition,  the 
Department's  use  of  annual  weighted- 
average  foreign  market  values  (FMVs) 
ensures  sufficient  regular  sales  of  cups 
and  cones  in  the  home  market  to  allow 
adequate  matches  to  cups  and  cones 
sold  in  the  United  States.  Koyo  further 
argues  that  the  Department,  by  splitting 
sets,  unfairly  assumes  that  the  sum  of 
the  commercial  values  of  a  cup  and 
cone,  if  sold  separately,  would  equal  the 
commercial  value  of  the  completed  TRB 
set. 

NTN  also  argues  that  the  Department 
should  not  split  sets  because  section 
77lb(a)(l)  of  the  Tariff  Act  does  not 
permit  the  creation  of  fictitious, 
"pretended"  sales  for  the  calculation  of 
FMV.  NTN  contends  that,  because  the 
set  is  not  similar  to  the  cup  or  cone  sold 
in  the  United  States,  the  sale  of  sets  may 
not  be  used  to  create  sales  of  similar 
cups  and  cones  in  the  home  market. 
NTN  further  argues  that  the  Department 
incorrectly  split  sets  that  are 
"unsplittable."  NTN  claims  that  because 
specific  types  of  TRB  models  contain 
cups  and  cones  which  are  never  sold 
individually  in  any  market,  the  resulting 
split  cups  and  cones  cannot  be  fairly 
considered  as  candidates  for  matching 
as  products  similar  to  a  cup  and  cone 
sold  separately  in  the  United  States. 

Timken  argues  that  the  Department's 
practice  of  splitting  sets  has  been 
consistently  approved  by  the  CIT. 
Timken  further  argues  that,  because 
section  771(16)  of  the  Tariff  Act  directs 
the  Department  to  determine  the  most 
similar  home  market  merchandise  to 
that  sold  in  the  U.S.  market,  and 
because  the  model-match  criteria  and 
20-percent  dihner  test  ensure  that 
bearings  of  similar  characteristics  and 
commercial  value  are  compared,  the 
Department  should  split  NTN's 
"unsplittable"  sets. 


Department's  Position:  We  agree  with 
Timken.  In  its  most  recent  decision  on 
this  matter  the  CIT,  citing  its  previous 
decisions,  again  reaffirmed  the 
Department's  practice  of  set  splitting 
(NTN  Bearing  Ck>rp  v.  United  States. 
October  22, 1993,  Slip-Op  93-204  at  7- 
6).  In  Timken  U,  the  CIT  pointed  out 
that  these  split  sales  are  not  "fictitious" 
sales,  but  that  they  are  real  sales  made 
to  real  customers.  The  CIT  upheld  the 
Department's  decision  to  split  sales  of 
sets  because,  otherwise,  respondents 
could  have  forced  the  Department  to  use 
CV  in  its  analysis  by  simply  selling  sets 
in  one  market  and  cups  and  cones  in  the 
other:  "the  Court  declines  to  read 
section  1677b(a)(l)  to  permit  such 
control  by  foreign  manufacturers  of  the 
manner  in  which  foreign  market  value 
is  determined"  (Timken,  at  495,  504- 
505).  In  addition,  the  CFT  has  also  stated 
in  NTN  Bearing  Corp.  of  America  v. 
United  States.  14  CIT  623,  747  F.  Supp. 
726  (1990)  (NTN).  that,  if  NTN's 
interpretation  of  the  statute  were 
followed,  "such  interpretation  would 
encourage  importers  to  circumvent  the 
antidumping  laws  by  simply  using 
divergent  invoicing  methods"  (NTN,  at 
726,  741).  The  Department  remains 
faithful  to  this  principle  in  the  splitting 
of  those  sets  which  NTN  regards  as 
"unsplittable."  Cups  and  cones  split 
from  NTN's  "unsplittable"  sets  are 
potentially  the  most  similar 
merchandise  to  the  products  NTN  sold 
in  the  United  States.  Because  they  may 
be  the  most  similar  products,  it  is 
appropriate  to  include  this  merchandise 
in  the  pool  of  home  market  sales.  When 
these  split  cups  and  cones  are 
determined  to  be  the  most  similar 
merchandise  to  the  products  sold  in  the 
United  States,  then  we  should  use  them 
in  our  dumping  comparisons,  as  we  did 
in  the  1974-80  and  1986-90  reviews  of 
the  1976  finding  and  in  the  1987-90 
reviews  of  the  1987  order  (see  cites  in 
our  response  to  Comment  1  of  this 
section). 

Comment  5:  NSK  claims  that  it 
included  cup  and  cone  model  names. on 
its  home  market  sales  tape,  but  that  it 
inadvertently  left  them  off  the  tape 
format  sheet.  The  Department's 
programming  language  in  the 
preliminary  results  designed  to  retrieve 
the  model  names  from  a  previous 
submission  is,  therefore,  unnecessary. 

Department's  Position:  We  recognize 
the  error  caused  by  NSK's  incomplete 
format  sheet.  However,  since  the 
language  in  the  preliminary  results 
computer  program  achieves  the  same 
end  results  as  reloading  the  tape  using 
the  proper  format,  we  have  retained  that 
language  for  these  final  results. 


Comment  6:  Koyo  argues  that  the 
Department  should  not  compare  TRBs 
produced  by  Koyo  to  TRBs  sold  by  Koyo 
but  produced  by  another  manufacturer. 
Koyo  submits  that  the  statute  requires 
the  Department  to  compare  merchandise 
that  wal"produced  in  the  same  country 
and  by  the  same  person"  (section 
771(16)  (A).  (B),  and  (C)). 

Timken  counters  that  this 
manufacturer  is  a  related  entity  of  Koyo 
and  that  Koyo  exerts  control  over  the 
specifications  of  products  manufactured 
by  this  related  entity.  Timken  also 
points  out  that  the  Department  has 
.  previously  treated  related  parties  as  one 
entity  when  calculating  a  dumping 
margin  (see  Antifriction  Bearings  Final 
Results  of  Antidumping  Administrative 
Reviews  and  Revocation  in  Part  of  an 
Antidumping  Duty  Order.  58  FR  39759 
(July  26, 1993)  (AFBs).  and  Certain 
Granite  Products  from  Spain.  53  FR 
24335  (1988)). 

Department's  Position:  We  agree  with 
Timken.  The  record  reflects  the  fact  that 
Koyo  owns  a  significant  percentage  of 
this  related  company  and  that  Koyo  and 
its  related  entity  have  common  board 
members.  Koyo  influences  which 
models  the  company  will  produce  and 
when  it  produces  them,  and  thus  is  able 
to  coordinate  product  availability  of 
subject  merchandise  in  the  Japanese 
market.  Therefore,  it  is  appropriate  to 
consider  Koyo  and  its  related  party  as  a 
single  entity  for  purposes  of  these         ^ 
reviews,  and  hence  the  statutory 
requirement  that  like  merchandise  be 
produced  by  the  "same  person"  is 
satisfied. 

Comments  Regarding  Packing  and 
Movement  Expenses 

Comment  1;  Timken  notes  that  Koyo 
allocated  its  air  freight  expenses  across 
all  U.S.  sales,  though  Koyo  stated  that 
these  expenses  were  incurred  only  on 
certain  sales.  Tynken  submits  that  the 
Department  should  subtract  air  freight 
expenses  from  ocean  freight  and  U.S. 
inland  height,  and  allocate  air  freight 
only  to  a  select  number  of  the  highest 
priced  U.S.  sales.  Koyo  counters  that  it 
combines  the  ex{>enses  for  air  and  ocean 
freight  because  products  are  shipped 
either  way,  depending  on  how  quickly 
the  order  is  needed.  Koyo  states  that  it 
is  purely  random  as  to  which 
merchandise  is  shipped  by  air,  and 
notes  that  the  Department  has  accepted 
its  allocation  methodology  in  the  past. 

Department's  Position:  We  agree  with 
Koyo,  and  have  made  no  adjustments  to 
Koyo's  data  in  this  regard. 

Comment  2:  Timken  argues  that  the 
Department  should  not  allow  NTN's 
claimed  adjustments  for  pre-sale  inland 
freight  on  sales  in  both  the  home  and 


Federal  Register  /  Vol.  58,  No.  235  /  Thursday,  December  9,  1993  /  Notices  64723 


U.S.  markets.  Timken  contends  that  the 
expense  ratios  for  these  expenses  should 
be  consistent  between  markets,  whereas 
NTN's  ratios  vary  between  the  two 
markets.  Timken  argues  that,  absent  any 
explanation  itom  NTN  as  to  why  this 
variation  occurs,  the  Department  should 
not  allow  this  adjustment  to  either  FMV 
or  United  States  price  (USP).  NTN 
ai^gues  that  pre-sale  inland  height 
expense  calculations  do  not  have  to  be 
consistent  between  markets.  NTN  cites 
the  Department's  decision  in  AFBs 
where  the  Department  not  only 
acknowledged  that  height  expense  does 
not  have  to  be  the  same  in  each  market, 
but  that  the  adjustment  applies  even 
when  the  expense  is  not  incurred  in  one 
of  the  markets. 

Department's  Position:  We  agree  with 
NTN.  Because  sales  in  each  market  may 
be  handled  differently  and,  thus.  NTN 
nwy  incur  different  freight  expenses, 
variations  in  these  expenses  between 
markets  is  reasonable  and  not  an 
adequate  basis  upon  which  to  reject 
NTN's  claimed  adjustment  for  home 
market  and  U.S.  pre-sale  inland  freight 
expenses  (see  AFBs). 

Adjustments  to  Foreign  Market  Value 

Comment  1:  NSK  claims  that  the 
Department  erred  in  deducting  early 
payment  discounts  from  home  market 
price  before  comparing  that  price  to  the 
cost  of  production  (COP).  NSK  asserts 
that,  since  it  included  discounts  in  its 
selling,  general,  and  administrative 
expenses  (SG&A)  portion  of  the  COP, 
such  a  deduction  from  home  market 
price  amounts  to  double  counting.  NSK 
suggests  that  in  the  final  resuHs  the 
Department  should  not  subtract 
discounts  from  home  market  price  for 
purposes  of  comparison  to  COP. 

Department's  Position:  We  agree  that 
the  calculations  in  the  preliminary 
results  led  to  double-counting.  Since  in 
these  reviews  it  is  impossible  to  deduct 
discounts  from  COP  on  a  transaction- 
specific  basis,  we  have  avoided  double- 
counting  by  not  subtracting  discounts 
from  home  market  price  before 
comparing  that  price  to  COP. 

Comment  2:  NSK  claims  that  the 
Department  should  either  ignore  de 
minimis  errors  or  accept  corrected  data 
provided  by  NSK  at  verification.  NSK 
submits  that  the  majority  of  the  errors 
were  unfavorable  to  NSK.  Timken,  for 
its  part,  argued  for  the  denial  of  specific 
adjustments  based  on  errors  the 
Department  discovered  at  verification. 
The  adjustments  in  question  are  as 
follows: 

(1)  Discounts,  rebates  and  certain 
commissions.  At  verification  the 
Department  discovered  that  actual 
amounts  for  total  sales  to  two 


distributors  differed  from  the  amounts 
used  in  worksheets  for  the  response. 
Since  the  Department  verified  the 
corrected  amounts  and  the 
discrepancies  were  "small",  NSK  argues 
that,  although  company  officials  were 
unable  to  explain  the  source  of  the  error, 
the  Department  should  either  accept  the 
corrected  data  or  ignore  the  de  minimis 
errors.  Timken  argues  that  the 
Department  should  conclude  that  sales 
amounts  to  all  distributors  are 
inaccurate,  and  deny  all  adjustments 
calculated  on  this  basis. 

(2)  Commissions  for  dehvery  on 
behalf  of  NSK.  NSK  argues  that  since 
the  Department  verified  the  corrected 
commission  amounts,  and  since  most  of 
the  errors  were  unfavorable  to  NSK,  the 
Department  should  either  accept  NSK's 
corrected  information  or  make  no 
adjustment  to  the  data. 

(3)  Post-sale  price  adjustments.  NSK 
failed  to  report  certain  adjustment 
amounts  for  home  market  post-sale 
price  adjustments  (PSPAs)  shown  in  the 
sales  ledgers.  NSK  claims  that  it  did  ndt 
report  certain  PSPAs  which  would  have 
resulted  in  net  negative  prices.  Since 
NSK  eliminated  these  PSPAs  from  its 
submission  in  direct  response  to 
concerns  expressed  by  the  Department 
at  previous  verifications,  NSK  argues 
that  the  Department  should  accept  the 
adjustments. 

(4)  Commissions  for  repurchase  for 
urgent  delivery.  NSK  objects  to  the 
Department's  denial  of  this  adjustment 
for  commissions  because  NSK  incurred 
the  expense  in  question  and  because  the 
Department  verified  the  amount  of 
commissions  paid.  Moreover,  NSK 
asserts  that  the  Department  has  accepted 
the  method  of  allocation  in  previous 
reviews.  Timken  argues  that  the 
Department  should  disallow  these 
adjustments  because  of  improper 
allocation  and  also  because  these 
commissions  were  paid  to  related 
parties. 

(5)  Lump-sum  price  adjustments. 
Timken  contends  that  the  Department 
should  not  allow  these  adjustments 
unless  NSK  ties  the  expenses  to  in- 
scope  merchandise.  NSK  submits  that 
its  allocation  of  the  total  lump-sum 
adjustments  based  on  the  proportion  of 
in-scope  merchandise  to  total 
merchandise  purchased  by  that 
customer  during  the  POR  is  an  accurate 
reflection  of  the  amount  of  the  lump- 
sum adjustments  attributable  to  in-scope 
merchandise. 

Regarding  all  of  the  above 
adjustments,  Timken  argues  that  when 
sample  information  presented  at 
verification  is  inaccurate,  the 
Department  must  conclude  that 
unverified  information  is  also 


inaccurate.  Timken  states  that 
verification  is  intended  to  establish  the 
accuracy  of  tl^e  response,  not  to  correct 
it  to  conform  (o  the  Department's 
requirements.  Timken  argues  that  the 
Department  should  not  accept  corrected 
information,  since  this  would  provide 
incentives  for  respondents  to  present 
inaccurate  information  that  would 
either  not  be  verified  or  would  be 
corrected  at  verification.  Furthermore. 
Timken  submits  that  any  adiustments 
denied  in  the  1991-92  reviews  should 
also  be  denied  in  the  1990-91  reviews, 
since  the  two  responses  are  virtually  the 
same. 

Department's  Position:  As  for  (1),  NSK 
officials  were  unable  to  explain  the 
source  of  the  error,  which  affected  a 
substantial  percentage  of  its  distributors. 
Therefore,  we  have  disallowed  all 
adjustments  which  were  based  on  total 
sales  to  the  distributors  associated  with 
the  errors.  As  for  (2),  we  disagree  with 
NSK.  The  amounts  of  commissions  paid 
to  distributors  in  the  home  market  were 
both  understated  and  overstated, 
compromising  the  integrity  of  the 
response.  Although  NSK  submitted 
corrected  infonnation,  because  NSK 
officials  could  not  explain  why  the 
response  was  inaccurate,  we  have 
disallowed  these  claimed  adjustments. 
As  for  (3),  while  we  agree  that  firms  do 
not  have  to  report  net  negative  prices, 
we  disagree  with  the  methodology 
employed  by  NSK  to  identify  PSPAs 
that  were  greater  than  100  percent  of 
sales.  NSK  eliminated  from  its  response 
PSPAs  that  resulted  in  a  100  percent 
increase  in  price  as  well  as  those  that 
would  have  resulted  in  a  net  negative 
price.  Therefore,  we  have  disallowed 
these  adjustments.  As  for  (4).  while  we 
recognize  that  the  expenses  were  in  fact 
incurred,  we  do  not  accept  NSK's 
allocation  methodology.  NSK  allocated 
commission  amounts  over  sales  of  the 
related  distributors,  who  bore  no 
expense  in  the  consummation  of  the 
new  sales,  rather  than  over  the  sales  to 
the  ultimate  customer.  To  associate  the 
expenses  with  sales  to  the  distributors  is 
distortive,  since  NSK  did  not  incur  the 
expenses  in  connection  with  these  sales. 
We  therefore  have  disallowed  these 
adjustments  in  these  final  results.  As  for 
(5),  we  verified  NSK's  methodology  and 
supporting  documents  and  are  satisfied 
that  the  allocation  is  representative  of 
the  costs  NSK  incurred. 

Finally,  we  do  not  wish  to  hold  NSK 
responsible  for  the  Department's  delay 
in  conducting  the  1990-91  reviews. 
Furthermore,  it  is  our  general  practice 
not  to  apply  the  results  of  verification  of 
8  period  to  preceding  review  periods. 
Therefore,  we  have  not  adjusted  NSK's 
response  for  the  1990-91  reviews  for 
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discrepancies  found  in  verifying  tlte 
1991-92  reviews. 

Comment  JTTimliken  claims  that, 
according  to  tiw  QT,  the  Department 
cannot  adjust  for  home  market  PSPAs 
based  on  a  methodology  that  includes 
price  adjustments  for  out-of-scope 
merchandise  (Tonington  Co.  v.  United 
States.  818  F.  Supp.  1563, 1578  (CIT 
1993)  and  Federal-Mogul  Corp.  v. 
United  States.  Slip  Op.  93-194  at  21-22 
(October  7. 1993)).  Timlien  contends 
that  since  Koyo  failed  to  demonstrate 
which  of  its  home  market  billing 
adjustments,  rebates,  commissions,  and 
warranty  expenses  were  incurred  for  in- 
scope  merchandise  and  which  for  out- 
of-scope  merchandise,  and  because 
Koyo  reported  that  it  allocated  its 
rebates,  commissions,  and  warranty 
expenses  across  all  bearings  sold,  the 
Department  should  deny  Koyo's  home 
majrket  rebates,  commissions,  and 
billing  adjustments  and  regard  Koyo's 
warranty  expenses  as  indirect  rather 
than  direct  expenses.  In  addition, 
Timken  points  out  that  if  the 
Department  does  accept  Koyo's 
commissions  in  the  analysis  of  the 
1990-91  period,  the  Department  should 
use  the  commission  rates  the 
Department  recalculated  in  the 
verification  report  of  the  1990-91 
reviews. 

Koyo  argues  that  because  the  rebates 
and  commissions  it  granted  do  not  differ 
on  the  basis  of  merchandise  sold,  the 
commission  and  rebate  amounts  Koyo 
reported  to  the  Department  are  reflective 
of  sales  of  in-scope  merchandise.  Koyo 
further  argues  that  the  Department  has 
always  accepted  its  billing  adjustment 
and  warranty  adjustment  methodology 
and  to  reiect  it  now  would  be  both 
unreasonable  and  unfair.  Koyo  agrees 
with  Timken's  suggestion  that  the 
Department  should  use  the  recalculated 
rates  from  the  verification  report,  even 
though  two  of  the  recalculations  lead  to 
the  same  results.  Koyo  objects  to  the 
Department's  preliminary  decision  not 
to  make  any  adjustment  for  Koyo's 
home  mariiet  warranty  expenses.  Koyo 
submits  that  this  is  contrary  to 
Department  regulations  and  practice, 
and  that  the  Department  should  deduct 
them  as  direct  adjustments  to  price. 
Finally,  Koyo  (>oints  out  that  the 
Department  verified  all  these  claimed 
adjustments  and  found  no 
discrepancies. 

Department's  Position:  We  accept 
claims  for  r^Mte,  discount,  and  price 
adjustments  if  they  were  granted  as  a 
fixed  and  consistent  percentage  of  sales 
on  all  transactions  for  which  they  were 
reported  (see  AFBs).  We  verified  Koyo's 
rebates  and  commissions  and,  unlike  its 
U.S.  discounts  and  sales  allowances. 


Koyo  based  them  on  a  fixed  percentage 
of  sales  of  all  bearings.  We  also  verified 
Koyo's  billing  adjustments  and  warranty 
expenses  and  found  them  to  be 
reasonably  allocated  and  reflective  of 
sales  of  in-scope  merchandise.  As  a 
result,  we  have  not  changed  our 
adjustments  for  Koyo's  billing 
adjustments,  commissions,  or  rebates, 
except  that  we  have  used  the 
recalculated  commission  rates  from  our 
1990-91  verification  report  in  our 
analysis  of  1990-91  sales.  Because  each 
segment  of  a  proceeding  is  distinct  with 
regard  to  proprietary  information  and 
any  recalculations  made,  we  have  not 
used  the  revised  calculations  in  our 
1991-92  analysis.  In  addition,  for  both 
the  1990-^1  and  1991-92  PORs  we  have 
included  a  deduction  for  Koyo's 
warranty  expenses  as  indirect  expenses 
in  our  calculation  of  FMV.  They  are  not 
direct  expenses  since  they  were  not 
allocated  to  in-scope  merchandise  or  to 
specific  transactions. 

Comment  4:  Timken  disagrees  with 
the  Department's  acceptance  of  Koyo's 
1990-91  home  market  credit  expenses 
because  Koyo  did  not  calculate  such 
expenses  using  its  experience  on  all  of 
its  sales  during  the  FOR. 

Deportment's  Position:  We  disagree 
with  Timken.  We  verified  Koyo's  credit 
expenses  and  we  are  satisfied  that  the 
claimed  account  for  the  vast  majority  of 
its  home  market  sales  of  covered 
merchandise  during  the  POR. 

Comment  5:  Timken  argues  that  the 
Department  should  reject  Koyo's 
claimed  adjustment  for  home  market 
indirect  selling  expanses  because  Koyo 
presented  no  evidence  to  support  that 
each  listed  ex{}ense  tied  to  selling 
activities  as  opposed  to  general  or 
administrative  expenses  not  related  to 
selling.  Timken  further  contends  that,  at 
a  minimum,  the  Department  should 
reject  Koyo's  inclusion  in  its  home 
market  indirect  selling  expenses  of  an 
allowance  for  doubtful  debts,  as  the 
Department  did  in  Antifriction  Bearings 
and  Parts  Thereof  from  France,  et  al.  (57 
FR  28360,  28412.  June  24,  1992). 

Department's  Position:  We  disagree 
with  Timken.  Not  only  has  Koyo 
provided,  on  the  record,  a  detailed 
explanation  as  to  how  each  of  its  listed 
home  market  indirect  selling  expenses 
is  tied  to  selling  activities,  but  we 
verified  Koyo's  indirect  selling  expenses 
and  doubtful  debt  expenses  and  found 
no  evidence  to  support  the  rejection  of 
Koyo's  adjustment  for  home  market 
indirect  selling  expenses  or  the 
inclusion  of  doubtful  debt  expenses  in 
its  claimed  adjustment  for  indirect 
selling  expenses. 

Comment  6:  Timken  argues  that, 
because  NTN's  customer-specific 


discount  adjustment  is  not  sufficiently 
specific  to  warrant  an  adjustment  to 
home  market  price,  the  Ctepartment 
should  reject  NTN's  home  market 
discounts,  or,  at  a  minimum,  should  re- 
classify thi^se  discounts  as  indirect 
selling  expenses. 

NTN  argues  that  the  Department 
accepted  customer-specific  post-sale 
discounts  in  the  last  TRB  review.  NTN 
contends  that  because  the  Department 
accepts  reporting  of  credit  expenses, 
which  are  direct  selling  expenses,  on  a 
customer-specific  basis,  then  so  too 
should  customer-specificity  be 
sufficient  for  the  purpose  of  post-sale 
discounts. 

Department's  Position:  In  past  TRB 
reviews,  and  most  recently  in  the 
current  1991-92  review,  we  verified 
NTN's  discount  reporting  methodology 
and.  for  reasons  discussed  in  the 
proprietary  version  of  the  1991-92 
home  market  verification  report,  we 
found  it  to  be  both  reasonable  and  non- 
distortive.  As  a  result,  we  have  not 
changed  our  calculations  for  these  final 
results. 

Comment  7.  Timken  argues  that  the 
Department  should  not  accept 
respondents'  allocation  of  U.S.  sales 
expenses  on  a  transfer-price  basis. 
Timken  is  concerned  that  a  respondent 
may  manipulate  its  transfer  price  by 
reducing  prices  for  certain  part  numbers 
while  increasing  them  for  others,  which 
could  distort  subsequent  allocations  of 
expenses.  Timken  lists  examples  from 
the  preliminary  results  which  suggest 
NTN's  and  NSK's  transfer  prices  are 
suspect.  Timken  contends  that  the 
Department  should  require  U.S. 
adjustment  allocations  based  on  a  per- 
unit  or  cost-of-goods-sold  (COGS)  basis, 
and  that  the  Department  should  re- 
allocate all  of  NTN's  adjustments  to 
USP,  except  for  credit,  and  all  of  NSK's 
adjustments  that  are  based  on  transfer 
price  on  a  per-unft  or  COGS  basis. 
Timken  argues  further  that  if  the 
Department  were  to  accept  NTN's  U.S. 
adjustment  allocations  based  on  transfer 
price,  the  Department  should  still 
recalculate  these  adjustments  due  to  an 
error  in  NTN's  calculations  which 
understated  these  adjustment  amounts 
by  approximately  30  percent. 

N'TN  argues  that  it  first  calculated  the 
total  amount  of  expenses  it  incurred  on 
U.S.  sales.  In  order  to  associate  U.S. 
expenses  with  its  US.  sales,  NTN 
calculated  an  expense  ratio  using  the 
total  expense  amount  as  the  numerator 
and  the  total  QF  value  as  the 
denominator.  NTN  applied  the  resulting 
ratio  to  individual  QF  values  in  order 
to  identify  expenses  for  each  U.S.  sale. 
Furthermore,  NTN  argues  that  if  OF 
prices  decrease,  the  expense  ratios 
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increase  proportionally  because  the 
numerator  does  not  change,  and,  as  a 
result,  the  absolute  amount  of  total 
expenses  remains  the  same.  NTN  also 
argues  that  Timken  has  failed  to 
understand  how  its  expense  ratios  were 
calculated.  NTN  contends  that  the 
Department  should  accept  its  U.S. 
expense  allocation  methodology  as  it 
has  in  all  past  TRB  reviews. 

NSK  argues  that  potential  significant 
penalties  prescribed  by  the  U.S.  federal 
tax  and  Customs  laws  prevent  NSK  from 
manipulating  transfer  prices  in  any  way 
and  that  the  permissible  range  of 
transfer  prices  is  so  narrowed  by  these 
other  regulatory  systems  that  there  is  no 
meaningful  impact  on  antidumping 
results.  In  addition.  NSK  argues  that 
Timken's  examples  of  transfer  prices  as 
possibly  below  the  cost  of  procbeticMi 
do  not  constitute  evidence  of 
manipulated  transfer  prices.  Rather,  the 
examples  show  the  resuh  of  factors  such 
as  the  period  of  time  between 
production  and  dates  of  sale  and  the 
variations  in  the  exchange  rale.  Koyo 
argues  that  it  makes  sense  for  it  to  use 
transfer  prices  to  allocate  freight-in 
movement  charges  because  in  exporter's 
sales  price  (ESP)  transactions  the 
transfer  price  is  the  price  of  the 
merchandise  as  it  is  shipped  from  Koyo 
Seiko  to  American  Koyo  Corporation. 
Department's  Position:  We  disagree 
with  Timken.  We  verified  NTN's. 
NSK's,  and  Koyo's  transfer  prices  and 
U.S.  expense  allocation  methodology 
and.  despite  Timken's  allegation  that 
NTN  understated  its  adjustments,  we 
found  no  evidence  that  any  respoudent 
misstated  its  transfer  prices  or  that  any 
respondent's  expense  alloLatlon 
methodologies  are  inaccurate. 

Comment  8:  Timken  argues  that  the 
Department  should  reject  NTN's 
allocation  of  various  home  market  and 
U.S.  indirect  selling  expenses  based  on 
levels  of  trade  as  it  did  in  AFBs.  Timken 
contends  that,  because  NTN's  allocation 
methodology  is  flawed  and  produces 
anomalous  results,  and  because  NTN 
apportioned  expenses  bf»«;ed  on  number 
of  invoices  and  levels  of  trade,  a 
methodology  rejected  by  &.e  Department 
in  othw  cases,  the  Departjnent  should 
re-allocate  NTN's  various  home  market 
and  U.S.  indirect  selling  expenses  on 
t.he  basis  of  sales  value  without  regard 
to  alleged  diirerencijs  in  levels  of  trade. 
Timken  refers  to  previous  Department 
decisions  lo  support  its  a-f^ument. 

Department's  Position:  We  disagree 
with  Timken.  We  verified  NTN's 
allocation  methodology  in  the  past  and 
most  recently  for  Lhe  1991-92  review, 
and  we  are  satisfied  thai  NTN's 
allocations  of  various  home  market  and 
U.S.  indirect  selling  expenses  are  non- 


distortive  and  accurate.  Furthermore,  in 
our  verification  of  NTN's  1991-92  data 
we  specifically  asked  fVTN  to  condttct  a 
test  comparing  the  results  of  its 
allocation  based  on  number  of  invoices 
to  the  results  of  allocation  band  on 
sales  value  and  we  found  only  a 
neghgible  difference  (see  proprietary 
version  of  the  1991-92  home  market 
verification  report,  p.  30).  As  a  result, 
we  have  accepted  NTN's  allocation 
methodology  far  these  final  results. 

Adjustments  to  U.S.  Price 

Comment  1:  Timken  submits  that 
since  Koyo's  U.S.  discounts  and  sales 
allowances  were  allocated  on  a 
customer-specific  basis  rather  than  a 
transaction-specific  basis,  the 
Department  should  apply  BIA  to  these 
expenses,  as  it  did  in  AFBs.  Timken 
argues  further  that  the  Department 
should  reject  Koyo's  upward 
adjustments  to  USP  for  net  credit 
balances  is  the  customer's  account  for 
the  same  reason.  Koyo  suhniils  that  BIA 
in  this  instance  is  unwarranted,  as  it 
was  in  AFBs.  since  the  Department  did 
not  supply  Koyo  with  any  notice  that 
the  methodology  it  had  used  in  previous 
TRB  reviews  was  do  longer  satisfactory. 
Department's  Position:  We  ^ree  with 
Timken.  ki  these  reviews  of  TRBs,  the 
DepartnE»nt  stated  cleariy  in  its 
questionnaire  that  discounts  must  be 
reported  on  a  transaction-specific  basis. 
As  a  general  matter,  the  Defnrtment 
only  accepts  claims  for  discounts, 
rebates,  and  price  adjustments  as  direct 
adjustments  to  price  if  actual  amounts 
are  reported  for  each  transaction.  Thus, 
discounts,  rebates,  or  price  adjustments 
based  on  allocations  are  not  ailowable. 
Allocated  price  adjustments  have  the 
effect  of  distorting  individual  prices  by 
diluting  the  discoimts  or  rebates 
received  on  some  sales,  inflating  them 
on  other  sales,  and  attributing  thera  to 
.still  other  sales  that  did  not  actually 
receive  any  at  all.  Since  Koyo's  U.S. 
discounts  and  sales  allowances  were  not 
reported  on  a  transaction-specifjc  basis, 
we  assigned,  as  BIA,  the  highest 
percentage  discount  or  sales  allowance 
reported  for  any  U.S.  sale  to  all  sales 
that  received  a  discount  or  sales 
allowance. 

Comment  2:  Timken  argues  that  the 
Department  should  reclassify  Koyo's 
U.S.  advertising  expenses,  treated  as 
indirect  selling  expenses  in  the 
preliminary  results,  as  direct  selling 
expenses.  Timken  asserts  that  Koyo 
bears  the  burden  of  pro\ingthal  these 
expenses  are  indirect,  and  that  it  failed 
to  do  so.  Koyo  counters  that  it  met  its 
biutien  of  proving  that  its  advertising 
expenses  are  indirect  because  its 


advertisements  are  general,  and  not 
product-specific. 

Department'sf^sition:  We  verified 
Koyo's  advertising  expenses  and  are 
satisfied  that  they  are  general  in  nature; 
therefore,  we  have  treated  them  as 
indirect  selling  expenses  in  these  final 
results. 

Comment  3.- Timken  asserts  that  the 
Department  should  add  bock  certain 
expenses  that  Koyo  subtracted  frsmi  Hs 
U.S.  indirect  expenses.  Tmken  darms 
that  Koyo  did  not  justify  these 
subtractions.  Koyo  counters  that  it 
subtracted  antidumping  legal  expenses 
ftt)m  U.S.  indirect  expenses  because  the 
err  has  ruled  that  they  are  not  to  be 
deducted  from  USP,  and  notes  that  the 
Department  verified  its  calculation  of 
U.S.  indirect  sellirig  expenses. 

Department's  position:  We  verified 
Koyo's  U.S.  indirect  selling  expenses, 
and  are  satisfied  that  Koyo  properfy 
subtracted  the  amounts  in  question  from 
total  indirect  selling  expenses.  This  is 
.  consistent  with  Depertment  practice 
with  regard  to  these  kinds  ofemetaes. 

Comment  4:  Timken  argues  met 
NTN's  export  selHng  expenses 
methodology,  which  is  based  on  the 
ratio  of  salaries  of  the  U.S.  staff  to 
salaries  of  overseas  section  staff,  is 
incorrect  ai>d  should  be  more  properly 
allocated  based  on  the  ratio  of  U.S.  sries 
to  total  export  sales.  NTN  contends  that 
its  method  of  allocation  is  reas(Biable 
because  its  export  selHng  expenses  are 
comprised  of  fixed  expenses  such  as 
salaries  and  administrative  expenses 
that  have  no  correlation  to  the  size  or 
identity  of  individual  sales. 

Department's  Position:  We  agree  with 
NTN.  We  verified  NTN's  export  selHng 
expenses  in  the  past  and  most  recently 
for  the  1991-92  review,  and  we  found 
NTN's  export  selling  expense 
methodology  to  be  both  accurate  and 
reasonable  (see  the  proprietary  version 
of  the  1991-92  home  market  verification 
report).  We  have  not  changed  our 
calculation  for  these  final  resuhs. 

Comment  5:  Timken  contends  that 
N'TN's  calculation  of  time  in  inventory 
prior  to  export  for  U.S.  sales  is 
unsupported  by  evidence  on  the  record. 
Timken  argues  that  the  Department 
should  apply,  as  BL\,  the  home  market 
sales  inventory  period  to  NTN's  U.S. 
sales. 

Department's  Position:  For  the  1 99t>- 
91  review  we  have  no  evidence  to 
support  the  conjecture  ihakNTN's 
estimate  of  the  time  in  inventor)  for 
U.S.  sales  is  inaccurate,  and,  as  a  result, 
we  have  used  NTN's  estimate  for  the 
1990-91  review.  However,  while 
verifying  NTN's  estimate  in  our 
verification  of  its  1991-92  information, 
we  foimd  that,  in  selected  traces  used 
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for  Verification  purposes,  the  number  of 
days  varied  firom  NTN's  reported 
estimate.  As  a  result,  we  have 
recalculated  NTN's  U.S.  inventory 
carrying  costs  for  the  1991-92  review 
using  information  we  obtained  at       *^ 
verification. 

Comment  6:  Timken  argues  that 
NTN's  public  description  of  its  U.S. 
technical  services  indicates  that  some 
are  related  to  particular  sales  and 
should  be  categorized  as  direct 
expenses.  Timken  contends  that,  since 
NTN  failed  to  segregate  these  expenses 
into  direct  and  indirect  expense 
categories,  the  Department  should  re- 
classify NTN's  technical  service 
expenses  as  direct  expenses  and  should 
adjust  indirect  selling  expenses 
accordingly.  NTN  argues  that  the 
expenses  related  to  technical  services 
consist  of  fixed  salaries;  as  such,  they 
have  no  relation  to  particular  sales,  even 
though  at  any  given  moment  an 
employee  may  be  providing  service  to  a 
particular  customer  or  dealing  with  a 
particular  product. 

Department's  Position:  We  agree  with 
NTN.  We  have  no  reason  to  believe  that 
NTN  has  incorrectly  categorized  its 
technical  services  and  Timken  has  not 
provided  sufficient  evidence  to  warrant 
changing  our  calculations  for  these  final 
results.  Furthermore,  in  our  verification 
of  the  response  for  1990-91,  we  found 
that  NTN's  technical  services  expenses 
could  not  be  tied  to  any  particular  sale 
or  sales  and  were  thus  correctly 
categorized  as  indirect  expenses. 

Comment  7:  Timken  argues  that, 
absent  explanation  and  support  in  the 
record,  the  Department  should  not  allow 
the  interest,  antidumping,  and 
warehousing  expense  adjustments 
which  NTN  claimed  as  U.S.  indirect 
selling  expenses.  NTN  counters  that  not 
only  is  the  Department  well  aware  of  the 
nature  of  these  expenses,  but  the 
Department  has  verified  these  expenses 
twice,  and  has  accepted  them  in  all 
previous  TRB  reviews.  PMTN  notes  that 
it  explained  these  expense  adjustments 
in  detail  in  Exhibit  B-6  of  its 
questionnaire  responses. 

Department's  Position:  We  agree  with 
NTN.  We  verified  these  expense 
adjustments  in  the  past  and  most 
recently  for  the  1991-92  review,  and, 
absent  sufficient  evidence  from  Timken 
that  NTN's  claimed  adjustments  are 
unreasonable,  we  have  no  reason  to 
reject  them  for  these  final  results. 

Comment  8:  NSK  objects  to  the 
Department's  classification  of  its  U.S. 
rebates,  discounts,  and  "other 
expenses"  as  price  adjustments  rather 
than  U.S.  direct  expenses.  NSK  also 
argues  that  U.S.  direct  expenses  should 
be  added  to  FMV  instead  of  subtracted 


from  USP,  in  accordance  with  a  recent 
court  decision  {see  NSK  Ltd.  v.  United 
States.  No.  92-03-00158.  Slip.  Op.  93- 
178  (September  10, 1993)).  NSK 
maintains  that  this  change  will  affect 
both  deposit  and  assessment  rates. 

Timken,  however,  asserts  that  NSK's 
discounts  and  rebates  should  properly 
be  considered  price  adjustments. 
Timken  notes  that  NSK  referred  to 
rebates  in  its  response  as  "post-sale 
price  adjustments".  Timken  argues 
further  that  the  issue  will  be  moot  with 
respect  to  the  assessment  rate  the 
Department  calculates  for  NSK,  if.  as 
Timken  urges,  the  Department 
calculates  this  rate  using  NSK's  entered 
value  during  each  POR  rather  than  using 
the  total  value  of  U.S.  sales,  as  NSK 
suggests. 

Department's  Position:  We  agree  with 
Timken.  Although  NSK  characterized 
rebates  and  discounts  as  expenses,  they 
are  in  fact  adjustments  to  revenue.  Early 
payment  discounts  reflect  the  decrease 
in  projected  revenue  due  to  early 
payments,  and  rebates  reflect  price 
fluctuations.  As  such,  we  have  treated 
these  items  neither  as  direct  nor  as 
indirect  expenses,  but  have  subtracted 
them  from  USP  as  price  adjustments. 

Since  the  issue  of  deducting  U.S. 
direct  selling  expenses  horn  USP  or 
adding  them  to  FMV  is  currently  on 
appeal  before  the  Court  of  Appeals  for 
the  Federal  Circuit  (CAFC),  we  have 
maintained  our  longstanding  practice  on 
this  issue,  and  subtracted  them  from 
USP  for  these  final  results. 

Furthermore,  the  issue  is  moot  with 
respect  to  assessment  rates,  which  we 
have  calculated  as  a  percentage  of 
entered  value  in  accordance  with  our 
current  methodology. 

Comment  9:  Timken  claims  that  NSK 
erred  in  excluding  salaries  of  Japanese 
workers  in  the  United  States  from  its 
U.S.  general  and  administrative 
expenses,  and  that  the  Department 
should  include  them  for  the  final 
results.  NSK  counters  that  it  has 
accounted  for  these  expenses  in  NSK 
Ltd.'s  general  and  administrative 
expenses,  and  not  in  the  expenses  of 
NSK  Corp.,  the  U.S.  subsidiary,  since 
NSK  Ltd.  pays  these  salaries. 

Department's  Position:  We  verified 
that  NSK  included  labor  expenses  for 
Japanese  workers  in  the  United  States  in 
NSK  Ltd.'s  export  expenses.  We  found 
no  discrepancy  in  the  manner  in  which 
NSK  accounted  for  these  salaries. 

Comment  10:  Timken  objects  to  NSK's 
and  Koyo's  allocations  of  technical 
service  expenses  to  sales  of  all  products, 
claiming  that  the  technical  services  are 
not  likely  to  relate  to  aflermarket  (AM) 
customers.  Timken  asserts  that  expenses 
should,  therefore,  be  allocated  only  to 


sales  to  original  equipment 
manufacturers  (OEMs). 

NSK  contends  that  the  Department 
verified  that  NSK  had  allocated  the 
expenses  over  all  sales  except  precision 
prody,cts,  and  that  there  is  no  evidence 
to  support  the  claim  that  these  services 
do  not  benefit  AM  customers.  Koyo 
asserts  that  these  services  are  in  fact 
provided  to  both  OEM  and  AM 
customers,  and  notes  that  the 
Department  verified  its  allocation  of 
these  expenses. 

Department's  Position:  We  verified 
NSK's  and  Koyo's  technical  service 
expenses  and  are  satisfied  that  their 
allocations  are  appropriate  because 
these  services  are  available  to  both  OEM 
and  AM  customers. 

Cost  of  Production 

Comment  1:  NSK  objects  to  the 
Department's  adjustment  of  the  COP 
and  CV  data  for  the  1991-92  reviews  in 
the  preliminary  results.  NSK  claims  that 
the  fact  that  it  maintains  a  separate 
standard  cost  system  in  addition  to  the 
system  used  in  the  response  is  totally 
irrelevant  to  the  Department's  review. 
NSK  notes  that  the  existence  of  NSK's 
standard  cost  system  was  disclosed  in 
the  Ministry  of  Finance  (MOF)  reports 
presented  at  verification.  NSK  explained 
in  its  September  17. 1993  submission 
that  the  standard  cost  system  is  not  used 
to  calculate  either  inventory  cost  or 
COP.  but  only  to  evaluate  internal 
efficiencies  and  productivity. 

NSK  argues  that  the  Department 
verified  that  NSK  correctly  reported  its 
actual  COPs  for  subject  merchandise 
using  its  actual  cost  accounting  system 
which  ties  to  the  company's  MOF 
report.  NSK  asserts  that,  for  the 
preliminary  results,  the  Department 
incorrectly  based  COP  and  CV  on  NSK's 
budgeted  cost  plus  variance  system, 
rather  than. on  NSK's  actual  costs.  NSK 
argues  that  thet)epartment's  inability  to 
fully  understand  the  cost  accounting 
system  does  not  mean  that  NSK's 
reported  actual  costs  fail  to  capture  all 
production  costs.  NSK  maintains  that,  to 
the  contrary,  the  evidence  collected  by 
the  Department  clearly  establishes  that 
NSK's  reported  costs  are  accurate. 

NSK  argues  that  the  Department 
found  one  discrepancy  in  NSK's  per- 
unit  allocation  of  materials,  the 
existence  of  an  apparent  mystery 
account.  NSK  asserts  that  it  explained  in 
its  September  17. 1993  submission  that 
this  "mystery  account"  is  no  mystery  at 
all.  Rather,  NSK  believes  that  this 
account  was  repeatedly  defined  during 
verification,  and  was  linked  to  the 
burden  ratio  NSK  used  to  capture  actual 
material  CQSts,  and  the  Department  tied 
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the  calculation  of  this  burden  ra'do  to 
NSK's  MOF  report. 

NSK  notes  that  if  the  Department 
decides  to  use  NSK's  standard  cost 
system  to  modify  NSK's  reported  costs, 
the  Department  should  not  use  the 
methodology  it  chose  for  the 
preliminary  results  for  two  reasons. 
First.  NSK  claims  that  the  variance  the 
Department  applied  is  an  aggregate 
variance,  which  covers  all  produas 
NSK  produced.  Second.  NSK  asserts 
that  the  Department  should  have  used 
the  variance  NSK  carried  forward  from 
prior  years,  rather  than  the  variance 
from  the  fiscal  year  which  ended  March 
31, 1992. 

Timken  contends  that  NSK's  cost 
response  was  so  deficient  as  to  warrant 
the  use  of  BIA  in  calculating  a  margin. 
Timken  points  out  that  the  cost 
questionnaire  states,  "describe  the  cost 
accouEting  system  used  by  your 
company  for  the  bearings  under  review. 
If  you  have  more  than  one  accounting 
system,  do  this  for  each  factory,  as 
necessary."  Timken  argues  that  NSK's 
revelation  on  the  last  day  of  verification 
that  it  had  two  accounting  systems  was 
inconsistent  with  all  previous 
explanations  the  company  had 
provided.  Timken  notes  that,  contrary  to 
NSK's  questionnaire  response  that  it 
calculated  its  reported  costs  using  the 
same  method  it  used  to  prepare  its 
financial  statements,  the  Department 
found  that  NSK  used  the  second, 
previously  undisclosed  system  for 
accounting  and  financial  reporting 
purposes.  Thus,  Timken  s  view  is  that, 
contrary  to  NSK's  assertions,  the  cost 
information  for  individual  models  has 
not  been  verified;  rather.  Timken  asserts 
that  the  record  shows  that  the  cxkU  NSK 
reported  to  the  Department  were  not 
taken  from  the  cost  system  that  ties  to 
the  system  used  for  NSK  s  financial 
reporting. 

Timken  argues  that  NSK  presented 
information  concerning  the  second  cost 
system  for  the  first  time  in  its  case  brief 
and  consequently  the  Department  has 
not  been  able  to  veri^  it.  Timken  asserts 
that  errors  in  NSK's  cost  submission 
warrant  rejection  of  the  whole  respo.nse, 
or  at  least  the  use,  as  BIA.  of  the  largest 
absolute  percentage  difference  the 
Department  can  identify. 

Timken  claims  that  NSK  withheld 
material  information  from  the  record  by 
not  translating  a  certain  account  which 
represents  a  variance  amount  (NSK 
claimed  that  its  accounting  system  did 
not  track  variance  amounts).  Timken 
further  argues  that  once  the  Department 
discovered  the  variance  item.  NSK 
officials  were  at  a  loss  to  relate  the 
variances  to  the  burden  rate  reported  in 
the  respon.se.  Therefore,  since  NSK  was 
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unable  to  support  an  important  aspect  of 
its  1991-92  response.  Timken  concludes 
that  application  of  BIA  to  NSK's 
response  is  appropriate. 

Deportments  Position:  We  disagree 
with  NSK  and  also  with  Timken 
concerning  the  use  of  BIA.  First,  at 
verification  the  Department  discovered 
that  NSK  maintains  standard  costs  and 
corresponding  variances  for  the  subject 
merchandise.  Even  though  in  our  cost 
questionnaire  we  specifically  requested 
NSK  to  describe  its  cost  accounting 
system(s),  NSK  never  disclosed  or 
described  its  standard  cost  system. 
Second,  the  company  failed  to 
adequately  demonstrate  that  the 
"burden"  methodology  it  uses  captures 
the  entire  variance  (i.e..  the  unUranslated 
variance  account)  and  that  it  has 
captured  all  production  costs  in  its 
reported  costs  of  manufacturing.  For  the 
models  we  tested.  NSK's  reported  costs 
in  the  submission  differ  significantly 
from  its  standard  costs  plus  variances 
which  NSK  maintains  in  its  normal 
course  of  business.  Therefore,  lor 
purposes  of  these  final  results,  we  have 
retained  the  adjustments  we  used  in  the 
preliminary  results,  and,  as  BIA,  have 
adjusted  NSK's  submitted  costs  to 
refiect  standard  costs  plus  variances  for 
the  models  we  tested.  For  the  models 
we  did  not  test,  we  increased,  as  BIA. 
NSK's  submitted  costs  by  the  highest 
percentage  difference  between  reported 
costs  and  standard  cost  plus  variance. 
Comment  2:  Timken  argues  that  for 
the  1990-91  reviews  the  Department 
should  apply  BIA  to  NSK's  sales. 
Timken  asserts  that  comparison  of  the 
public  version  of  NSK's  cost  submission 
in  the  1991-92  reviews  with  NSK's  COP 
response  in  the  1990-91  reviews 
demonstrates  that  the  two  responses  are 
virtually  the  same  (i.e..  in  both 
submissions,  the  cost  accounting 
systems  NSK  described  are  the  same). 
Therefore,  Timken  argues  that  the 
Department  should  presume  that  the 
1990-91  cost  submission  sufTers  from 
the  same  deficiencies  and  errors  found 
in  verifying  NSK's  1991-92  cost 
submission. 

Department's  Position:  We  disagree. 
Our  delay  in  completing  the  1930-91 
reviews  should  not  be  used  against  the 
respondent  by  applying  partial  or  total 
BIA  to  its  response  based  on  verification 
of  a  review  of  a  subsequent  period. 

Comment  3:  Timken  argues  that  NSK 
did  not  comply  with  the  Departrient  s 
request  to  provide  comparisons  of  price 
for  materials  and  supphes  purchased 
from  related  and  urj^Iated  suppliers. 
Therefore.  Timken  maintains  that  Lhe 
Department  cannot  rely  on  the  cost  data 
as  a  basis  for  FMV,  and  the  Department 
should  rely  on  BIA. 


NSK  claims  that  it  did  not  provide 
comparison  prices  it  paid  to  related  and 
unrelated  suppliers  berause  this 
information  does  not  exist.  In.steao,  NSK 
asserts  that  if  provided  the  Department 
with  sufficient  proof  that  the  transfer 
prices  NSK  paid  to  its  related  supphers 
permitted  the  related  suppliers  to  fully 
recover  their  costs  during  the  review 
periods. 

Deportment's  Position:  We  agree  with 
NSK.  Smce  no  comparable  transactions 
occurred  with  unrelated  suppliers,  NSK 
was  unable  to  provide  comparison 
prices  it  paid  to  related  and  uxu^lated 
suppliers.  At  verification,  the 
Department  tested  a  sample  of  related- 
party  transactions  and  noted  that  prices 
were  above  cost.  Therefore,  we  did  not 
use  BIA. 

Comment  4:  Timkeo  argues  that 
NSK's  cost  data  are  understated  due  to 
exclusion  of  certain  non-operating 
expense  items.  Specifically,  Tunken 
refers  to  NSK's  exclusion  of 
depreciation  of  bond  expenses,  write- 
downs, and  depreciation  on  idle  assets. 
Timken  asserts  that  the  Departnient 
should  include  each  of  these  expenses 
as  elements  of  COP. 

NSK  contends  that  the  Department 
should  continue  to  exclude  write-offs, 
write-downs,  def>reciation  of  bond 
expenses,  and  depreciation  of  idle  assets 
from  NSK's  submitted  actual  COP.  NSK 
asserts  that  the  write-offs  and  write- 
downs and  the  depreciation  of  bond 
expenses  have  no  bearing  on  the  cost  of 
producing  the  subject  merchandise.  If 
the  Department  does  decide  to  include 
the  cost  of  write-offs  of  inventory,  NSK 
urges  that  all  income  or  credits  these 
transactions  generate  should  be 
included  as  an  offset  to  arrive  at  the 
actual  costs  NSK  incurred.  Additionally. 
NSK  notes  that  almost  all  the  idle 
machinery  normally  used  in  the 
manufacture  of  TRBs  has  been  fully 
depreciated.  Thus.  NSK  did  not  incur 
any  depreciation  expense  on  idle 
machinery  during  Lhe  periods  of  review. 
Department  s  Position:  We  agree  with 
Timken  that  th§  above  non-operating 
expense  items  are  relevant  costs  in 
computing  iht  COP  and  CV.  We  agree 
with  NSK  that  all  income  and  credits 
generated  by  wriie-offs  of  inventory 
should  be  includ^^d  as  an  offset  to  arrive 
at  (he  actual  cosLs  NSK  incurred. 
However,  analysis  of  NSK's  financial 
statements  shows  that  this  adjustment 
would  have  virtually  no  impact  on 
submitted  costs.  Therefore,  we  made  no 
adjustment. 

Comment  5:  Timken  states  iha<  Koyo's 
response  did  not  specifically  mention 
depreciation  of  idle  assets.  Therefore, 
Timken  argues  that  the  Department 
should  add  the  highest  idie  depreciation 
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amoiiht  reported  by  the  other 
respondents  in  these  reviews  to  Koyo's 
submitted  costs. 

Koyo  clairns  that  the  Department  may 
not  penalize  Koyo  by  using  BIA  for 
information  which  the  [Department  did^. 
not  request. 

Department's  Position:  We  agree  with 
the  petitioner.  Fully  absorbed  costs, 
including  idle  equipment  depreciation 
expense,  for  producing  the  subject 
merchandise  should  be  included  in  the 
CXDP  and  CV.  However,  because  we  did 
not  require  Koyo  to  report  this  expense 
and  review  of  proprietary  information 
for  another  manufacturer  indicates  the 
effect  would  be  insignificant,  we  did  not 
adjust  Koyo's  figures  for  these  final 
results. 

Comment  6:  Timken  alleges  that 
Koyo's  reported  related-party 
transactions  did  not  occur  at  arm's- 
length  prices.  Thus,  as  BIA.  Timken 
asserts  that  the  Department  should 
increase  all  material  costs  by  the  average 
difference  between  the  actual  CX3P 
related  parties  incurred  and  reported 
transfer  prices. 

Koyo  argues  that  the  Department 
should  use  Koyo's  transfer  prices  paid 
to  related  suppliers.  If  the  Department 
dete«nines  that  these  transfer  prices  are 
unacceptable.  Koyo  asserts  that  there  is 
sufficient  verified  information  on  the 
record  enabling  the  Department  to  make 
appropriate  adjustments  to  the 
submitted  related  subcontractor  data. 

Department's  Position:  We  agree  with 
Timken.  In  calculating  CV,  we  find 
related-party  transactions  to  be  at 
market  value  if  the  transfer  price  is 
above  the  related  company's  COP. 

For  CV.  Koyo  submitted  transfer 
prices  for  all  related  party  transactions. 
We  tested  a  sample  of  these  related- 
party  transactions,  noting  that  not  all 
transactions  occurred  above  cost. 
Therefore,  we  adjusted  Koyo's 
submitted  costs  to  account  for  the 
below-cost  transactions  with  related 
companies. 

Comment  7:  Timken  argues  that  short- 
term  interest  income  should  not  be 
allowed  to  offset  interest  expense 
because  it  is  not  related  to  the 
manufacture  of  bearings. 

Koyo  claims  working  capital  used  for 
manufacturing  bearings  is  temporarily 
available  for  short-term  investing. 
Therefore,  Koyo  states  that  the 
Department  correctly  reduced  Koyo's 
interest  expense  by  interest  income 
earned  on  its  short-term  deposits. 

Department's  Position:  We  agree  with 
Koyo.  It  is  the  Department's  practice  to 
offset  interest  expense  by  interest 
income  earned  from  short-term 
investments  if  these  investments  are 
related  to  working  capital. 


Comment  8:  Timken  argues  that, 
because  NTN  has  not  demonstrated  that 
related-party  material  transfers  are  at 
arm's-length  prices,  the  Department 
should  reject  NTN's  data  regarding 
related-party  inputs  and  apply  "second- 
tier"  BIA  to  all  of  NTN's  U.S.  sales. 
This,  Timken  argues,  would  be 
consistent  with  the  Department's 
decision  in  AFBs. 

Department's  Position:  We  disagree 
with  Timken.  We  are  satisfied  with  the 
information  NTN  supplied  in  its 
questionnaire  responses  regarding  its 
related-party  inputs.  In  the  course  of  our 
verification  of  NTN's  1991-92  cost  data, 
we  examined  the  transfer  prices  from 
two  of  NTN's  related  suppliers  and 
found,  in  both  cases,  transfer  prices  to 
be  above  COP.  We  again  found  no 
evidence  that  related  party  transfers 
were  not  at  arm's  length  or  that  NTN's 
cost  information  was  unreliable. 
Therefore;'  we  have  accepted  NTN's 
costs  with  respect  to  related-party 
inputs. 

Comment  9:  Timken  argues  that 
NTN's  adjustment  of  its  interest 
expenses  for  certain  income  items  is 
inappropriate.  Timken  urges  the 
Department  to  deny  NTN's  offset  claim 
and  adjust  NTNs  COP  and  CV  figures 
to  reflect  the  pre-adjustment  interest 
expenses. 

Department's  Position:  There  is  no 
evidence  on  the  record  for  the  1990-91 
review  that  NTN  offset  its  interest 
expenses  by  impermissible  income 
items.  However,  in  our  verification  of 
the  1991-92  review  we  discovered  that 
NTN  had  offset  its  interest  expense  with 
two  impermissible  income  items.  As  a 
result,  we  have  recalculated  NTN's 
1991-92  interest  expense  to  include 
these  items.  Accordingly,  we  have 
adjusted  NTN's  1991-92  COP  and  CV 
figures.  For  details  regarding  the  nature 
of  these  items  and  why  the  Department 
considers  them  impermissible,  see  the 
proprietary  version  of  the  analysis 
memorandum  for  these  final  results. 

Comment  10:  Timken  argues  that, 
where  the  Department  reallocates 
expenses,  denies  NTN's  claims,  or    . 
makes  other  modifications  to  NTNs 
data,  the  Department  should 
accordingly  make  adjustments  to  NTN's 
CV  database. 

Department's  Position:  We  agree  with 
Timken  that,  to  the  extent  it  is 
appropriate,  we  should  adjust  NTN's 
figures  for  CV  when  we  make  other 
adjustments  to  information  related  to 
CV.  As  a  result,  we  have  adjusted  NTN's 
1991-92  CV  figures  to  refiect  our 
recalculation  of  NTN's  1991-92  interest 
expense. 

Comment  11:  Timken  contends  that 
the  Department  should  exclude  below- 


cost  sales  in  calculating  profit  for  CV.  In 
addition.  Timken  asserts  that  sales 
respondents  make  below  COP  do  not 
constitute  sales  in  the  ordinary  course  of 
trade.  Timken  points  out  that  the 
Department  disregards  these  sales  in  the 
compdtStibn  of  FMV  for  which  CV  is  a 
substitute. 

NSK.  NTN.  and  Koyo  state  that  the 
Department  acted  correctly,  since  there 
is  no  statutory  provision  requiring 
below-cost  sales  to  be. disregarded  when 
calculating  profit  for  CV.  NSK  argues 
further  that  since  CV  is  an  alternative  to 
FMV.  sales  prices  are  wholly  irrelevant, 
.and  that  Timken 's  interpretation  of 
below-cost  sales  falling  outside  the 
ordinary  course  of  trade  is  contrary  to 
legislative  history  and  the  Department's 
practice.  NTN  notes  that  the  very 
structure  of  a  CV  calculation  is  intended 
to  approximate  a  sale  made  above  cost. 
All  three  respondents  point  to  the 
Department's  decision  on  this  issue  in 
AFBs. 

Department's  Position:  We  disagree 
with  Timken's  contention  that  the 
calculation  of  profit  should  be  based 
only  on  sales  that  are  priced  above  the 
COP.  In  the  definition  of  ordinary 
course  of  trade,  the  Tariff  Act  does  not 
exclude  or  even  mention  below-cost 
sales.  Therefore,  we  have  continued  our 
normal  practice  of  using  the  greater  of 
actual  profit  or  the  statutory  eight 
percent  minimum.  This  decision  is 
consistent  with  AFBs. 

Cost  Test  Methodology 

Comment  J; NTN  argues  that  the 
Department  should  not  have  performed 
set-splitting  of  the  home  market  set  sales 
prior  to  conducting  the  COP  test.  NTN 
contends  that,  by  splitting  sets  prior  to 
the  cost  test,  the  Department  derives 
fictional  COP  figures  upon  which  it 
detennines  whether  a  split  cup  and 
cone  is  at.  above,  or  below  COP.  NTN 
argues  that  there  is  no  authority  under 
the  antidumping  statutes  or  regulations 
which  allow  for  any  kind  of  derivation 
of  COP:  rather,  NTN  points  to  19  CFR 
353.51(c)  as  requiring  the  Department  to 
calculate  COP  based  on  costs  and 
expenses  incurred  in  producing  such  or 
similar  merchandise.  Finally,  NTN 
claims  that  splitting  prior  to  the  cost  test 
allows  for  the  possibility  of  a  split  cup 
and  cone  passing  the  cost  test  while  the 
parent  set  does  not. 

Timken  argues  that  the  Department 
should  split  sets  prior  to  the  COP  test 
because  if  a  split  cup  or  cone  is  used  as 
the  basis  for  FMV,  the  transaction  price 
of  the  split  component  must  be  tested 
separately  to  be  above  the  COP 
independently  of  the  COP  test  on  the  set 
price.  Timken  notes  that,  by  spli(ting 
after  the  cost  test,  as  respondents  argue. 


Federal  Register  /  Vol.  58.  No.  235  /  Thursday.  December  9.  1993  /  Notices 


the  Department  imputes  the  resuh  of  the 
cost  test  for  the  parent  test  to  the  split 
cups  and  cones,  which  are  merged  with 
regular  cup  and  cone  sales  that  are 
tested  separately  against  the  COP. 
Timken  contends  that  by  reordering  the 
sequence  of  tests,  the  Department 
ensures  more  accurate,  less  complex, 
cost  test  results.  Timken  further  adds 
that,  by  means  of  simple  arithmetic, 
split  cups  and  cones  will  never  pass  the 
cost  test  while  the  parent  set  does  not. 
Department's  Position:  We  maintain 
that  it  is  consistent  with  our  set-splitting 
methodology  to  first  conduct  the  cost 
test  using  cup  and  cone  costs  we  derive 
through  set-splitting.  The  COP  figures 
we  derive  from  set-splitting  when  we 
split  prior  to  conducting  the  cost  test  are 
based  on  the  variable  cost  of  the  cup  to 
the  cost  of  the  set  and  the  variable  cost 
of  the  cone  to  the  cost  of  the  set.  These 
ratios  are  based  on  costs  NTN  actually 
incurred  in  producing  the  individual 
cups  and  cones.  Therefore,  the  resulting 
COP  figures  are  not  fictional. 
Furthermore,  because  split  cups  and 
cones  may  be  found  to  be  the  most 
similar  merchandise  to  the  product  sold 
in  the  United  States,  the  Department 
must  ensure,  according  to  19  CFR 
353.51.  that  the  transaction  price  is 
above  the  COP.  By  splitting  prior  to  the 
cost  test,  we  are  able  to  separately  test 
each  home  market  sale,  whether  it  be  a 
split  or  regular  sale,  to  determine  if  the 
sale  was  at.  above,  or  below  the  COP. 
rather  than  imputing  the  results  of  the 
cost  test  for  the  parent  set  to  the  split 
cups  and  cones.  Finally,  because  the 
same  cost  ratios  are  applied  to  both  the 
transaction  price  and  the  COP  of  the  set. 
if  a  parent  set  is  sold  above  cost,  the 
split  cups  and  cones  will  have  above- 
cost  prices.  Likewise,  if  the  price  of  the 
parent  set  is  below  cost,  the  prices  of  the 
split  cups  and  cones  will  be  below  cost. 

Comment  2:  NTN  argues  that  the 
Department  provides  no  explanation  as 
to  why  a  period  of  three  months  or  more 
represents  an  "extended  period  of  time" 
in  the  analysis  of  whether  NTN  made 
home  market  sales  below  the  COP.  NTN 
contends  that  by  the  definition  of  the 
word  extended,  an  "extended  period  of 
time"  should  account  for  at  least  fifty 
percent  of  each  period  of  review. 

Department's  Position:  We  disagree 
with  NTN  that  the  "extended  period  of 
time"  should  account  for  at  least  fifty 
percent  of  each  period  of  review. 
SectiOT  771  of  the  Tariff  Act  is  designed 
to  ensure  that  the  Department  does  not 
disregard  below-cost  sales  if  these  sales 
occurred  over  a  short  period  of  time  or 
resulted  from  normal  business  practices, 
such  as  selling  obsolete  or  end-of-year 
merchandise  at  below-cost  prices.  TRBs 
are  commodity  items  that  do  not 
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demonstrate  perishabihty,  seasonality, 
or  frequent  generational  changes  in 
models.  No  information  on  the  record  in 
this  case  indicates  that  below-cost  sales 
are  a  normal  practice  or  characteristic  of 
the  industry.  We  used  the  period  of 
three  months  to  define  an  extended 
period  since  three  months  is  commonly 
used  to  measure  corporate,  financial, 
and  economic  performance.  The  use  of 
three  months  to  measure  frequency  of 
below-cost  sales  shows  that  sales  below 
the  cost  of  production  are  not  random, 
accidental,  or  sporadic.  This  time 
measurement  also  ensures  that  we  use 
home  market  prices  that  are  above  COP 
in  our  price-to-price  comparisons  in  all 
but  random  or  sporadic  situations. 
Therefore,  we  have  determined 
below-cost  sales  occurring  in  three  or 
more  months  of  each  review  period  to 
have  been  made  over  an  extended 
period  of  time. 

Further  Manufacturing 

Comment  1:  Timken  raises  a  concern 
about  the  Department's  calculations  on 
sales  of  TRBs  which  underwent 
manufacturing  in  the  United  States  and 
yielded  negative  profit.  Timken  asserts 
that  the  Department's  allocation  of  the 
negative  profit  amount  to  the  portion  of 
the  product  made  in  the  United  States, 
and  its  deduction  from  USP  serves  to 
increase  USP  and  mask  the  full  extent 
of  dumping  of  imported  products. 
Timken  argues  that  such  results  of  the 
further  manufacturing  analysis  are 
contrary  to  law  and  common  sense. 

NTN  argues  that  Timken  is  asking  the 
Department  not  to  attribute  any  portion 
of  losses  to  the  value-added  calculation 
for  the  purposes  of  calculating  USP. 
NTN  claims  that  this  is  the  same 
argument  brought  forth  by  Timken  and 
soundly  rejected  by  the  CIT  in  Timken. 
14  CIT  753.  at  755-756  (1990). 

Department's  Position:  We  disagree 
with  Timken.  It  has  been  the 
Department's  practice  to  allocate  for 
profit  as  well  as  losses  in  our  further 
manufacturing  calculation,  and  we  have 
done  so  for  these  reviews  as  well  (see 
Color  Picture  Tubes  From  Japan.  55  FR 
37915  (1990)  and  TRBs.  56  FR  41516 
(August  21, 1991)). 

Miscellaneous  Comments 

Comment  1:  Timken  disagrees  with 
the  Department's  preliminary  exclusion 
of  U.S.  sales  classified  by  NSK  as 
samples  or  prototypes.  Timken  ar^es 
that  the  statute  requires  inclusion  of  all 
U.S.  transactions  involving  transfer  of 
ownership,  and  that  the  exclusion  of 
sales  as  being  outside  the  ordinary 
course  of  trade  applies  to  FMV  only. 
NSK  argues  that  the  cost  of  samples  and 
prototypes  is  included  in  its  figures  for 


indirect  selling  expenses  incurred  on 
U.S.  sales,  and  t\t  treat  such  samples  as 
sales  would  amount  to  double  counting. 

Deportment's  Position:  We  verified 
documentation  provided  by  NSK 
concerning  sales  designated  as  samples 
or  prototypes,  including  invoices 
reflecting  zero  prices  and  items  clearly 
labeled  as  samples.  We  also  verified  that 
NSK  included  the  cost  of  samples  in  its 
SG&A  figures.  Therefore,  we  have 
excluded  samples  and  prototypes  from 
the  U.S.  database. 

Comment  2:  Timken  objects  to  the 
Department's  approach  in  determining 
for  USP  the  amount  of  tax  forgiven  by 
reason  of  export  of  the  merchandise. 
Timken  asserts  that  this  approach, 
whereby  the  Department  added  to  USP 
the  actual  amount  of  tax  calculated  for 
the  comparison  home  market  model,  has 
been  rejected  by  the  OT  (The 
Torrington  Company  v.  United  States. 

17  err ,  Slip.  Op.  93-194  (October 

^  7, 1993),  and  Zenith  Electronics  Corp.  v. 
United  States,  10  OT  268,  633  F.  Supp. 
1382, 1389  (1986)  [Zenith)).  Timken 
claims  that  the  Department  erred  in  its 
interpretation  of  Zenith.  Timken  states 
that  the  Department  relied  on  footnote 
4  in  the  CAFC's  decision  in  Zenith 
Electronics  Corporation  v.  United 
States.  Slip.  Ops.  92-1043,  -1044. 
-1045.  -1046  (March  19, 1993),  at  17, 
which  does  not  constitute  the  holding  of 
the  decision.  Timken  submits  that  the 
tax  adjustment  to  USP  should  be  based 
on  the  consumption  tax  rate  applied  to 
USP.  In  addition,  Timken  suggests  that 
FMV  and  USP  should  be  adjusted  for 
taxes  respondents  inciured  on 
transportation  charges. 

NSK,  Koyo,  and  NTN  argue  that  the 
Department  property  added  the  absolute 
amount  of  home  market  tax  to  USP  in 
the  preliminary  results.  Koyo  states  that 
the  tax  adjustment  to  USP  is  limited  to 
the  tax  amount  included  in  the  price  of 
such  or  similar  merchandise  sold  in  the 
home  market.  Koyo  argues  further  that 
the  Department  correctly  interpreted  the 
Court's  decision  in  the  CAFC  Zenith 
decision,  and  that  the  Department  is 
required  by  law  to  pursue  tax  neutrality. 
Koyo  claims  that  footnote  4  is  a  logical 
extension  of  that  decision,  and  that  the 
Department  properly  used  it  as  a  basis 
for  preventing  the  multiplier  effect  from 
creating  or  enlarging  margins.  Koyo  also 
submits  that  Timken's  suggestion 
regarding  further  adjustment  to  USP  for 
taxes  applied  to  freight  charges  is 
actually  an  argument  for  adding  the 
amount  of  home  market  tax  rather  than 
a  percentage,  since  a  percentage  would 
complicate  the  adjustment  considerably. 

NSK  asserts  that  Zenith  held  that  if 
the  methodology  which  the  Department 
uses  results  in  an  inequitable  tax 
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calculadoo.  the  Department  is 
prohibited  from  perfonning  a 
ciicumstance-of^le  adjustment,  but  if 
the  Department  can  make  an  adjustment 
which  does  not  create  or  inflate  .^ 

margins,  it  may  do  so.  Therefore.  NSK 
argues,  footnote  4  is  entirely  consistent 
with  the  opinion  when  read  as  a  whole. 

Department's  Ihosition:  We  agree  with 
respondents.  On  March  19, 1993,  the 
CAFC.  in  affirming  the  decision  in 
Zenith,  ruled  that  section  772(d)(lKC)  of 
the  Tariff  Act  provides  for  an  addition 
to  USP  to  account  for  taxes  that  the 
exporting  country  would  have  assessed 
on  the  merdiandiee  had  it  been  sold  in 
the  home  market,  and  that  section 
773(a)(4KB)  of  the  Tariff  Act  does  not 
allow  the  Department  to  make 
circumstance-of-sale  adjustments  to 
FMV  for  differences  in  taxes. 
Accordingly,  we  have  added  to  USP  the 
absolute  amount  of  tax  on  the 
comparison  merdiandise  sold  in  the 
country  of  exportation.  By  adding  the 
absolute  amount  of  home  market  tax  to 
USP,  absolute  dumping  margins  are  not 
inflated  or  deflated  by  differences  in 
taxes  inclxided  in  FMV  and  those  added 
to  USP. 

Comment  3.Timken  claims  that 
certain  in-scope  products  were  Imported 
but  not  reported  during  the  periods  of 
review,  specifically  Koyo's  rough 
forgings  and  certain  products  imported 
by  NTN.  Since  Koyo  has  failed  to 
respond  to  the  Department's  further 
manufacturing  questionnaire,  Timken 
claims  that  the  Department  should 
assess  a  margin  on  these  foi:gings  based 
on  the  BIA  for  Koyo's  entries.  "Hmken 
argues  that  because  there  is  incomplete 
information  regarding  certain  products 
imported  by  NTN,  the  Department 
should  assume  that  NTN  has  impeded 
these  proceedings  and  apply  a  first-tier 
BIA  rate. 

Koyo  af;gues  that  it  is  unfair  of 
Timken  to  raise  this  issue  so  late  in  the 
proceedings,  which  are  overdue  for 
completion.  Furthermore,  Koyo  submits 
that  if  the  Department  determines  that 
forgings  are  within  the  scope  of  the  1987 
order,  any  data  on  entries  of  forgings 
should  not  be  analyzed  until  the  1992/ 
93  review.  In  addition.  Koyo  points  out 
that  imports  of  any  forgings  purchased 
from  unrelated  suppliers  must  be 
analyzed  as  purchase  price  sales. 

NTN  counters  that  there  is  nothing  on 
the  record  to  substantiate  Timken 's 
claim,  and  notes  that  it  has  stated  quite 
clearly  that  it  has  considered  all  imports 
of  materials  used  in  the  production  of 
TRBs  as  in-scope  merchandise.  NTN 
also  points  out  that  the  Department  has 
verified  its  further  manufacturing 
response. 


Department's  Position:  Because  the 
Department  is  conducting  a  scope 
inquiry  at  Koyo's  request  as  a  separate 
proceeding,  we  are  deferring  our 
decision  with  respect  to  Koyo's  imports. 
NTN  has  submitted  several  certified 
statements  regarding  the  completeness 
of  its  further  manufacturing  response, 
and  the  Department  is  satisfied  that 
NTN  has  reported  all  imports  of  scope 
merchandise. 

Comment  4:  Timken  argues  that  the 
Department  should  deduct  a  reasonable 
proHt  amount  from  ESP  sales,  while 
NSK.  NTN,  and  Koyo  disagree.  All  three 
respondents  point  out  that  there  is  no 
statutory  basis  for  deducting  profit  from 
ESP.  Koyo  notes  that  doing  so  would 
represent  a  fundamental  change  in  a 
Department  practice  that  has  been 
upheld  by  the  courts,  and  NTN  dtes  a 
recent  decision  on  this  issue  {Timken  v. 
United  Stptes.  14  CIT  753.  758.  (1990)). 

Department's  Position:  We  agree  with 
respondents.  Sections  772td)  and  (e)  of 
the  Tariff  Act  do  not  include  resale 
profits  arncmg  the  detailed  list  of 
adjustments  that  the  Department  is  to 
make  to  USP  in  ESP  situations.  Thus, 
there  is  no  provision  of  VS.  law  under 
which  we  can  make  the  adjustment  that 
Timken  requests.  This  decision  is  in 
accordance  with  AFBs. 

Comment  S:  Both  Koyo  and  NTN 
argue  that  the  Department  should  not 
have  crossed  levels  of  trade  when 
comparing  U.S.  and  home  market  sales. 
NTN  argues  that  because  differences  in 
level  of  trade  represent  difiieroit 
commercial  quantity  levels  and  separate 
courses  of  trade,  they  should  not  be 
compared  under  771(aMl)(A)of  the 
Tariff  Act  NTN  further  argues  that  a 
level  of  trade  adjustment  based  on 
differences  in  indirect  selling  expenses 
does  not  reflect  the  substantial  price 
differences  between  levels  of  trade  and 
does  not  achieve  the  stated  purpose  of 
19  CFR  353.58  to  adjust  for  differences 
affecting  price  comparability.  NTN 
contends  that  only  a  level  of  trade 
adjustment  based  on  price  differences 
between  levels  of  trade  would 
accurately  reflect  the  differences  in  ' 
value  and  prevent  the  creation  of 
margins  solely  from  trade  level 
differences.  Koyo  argues  that  according 
to  the  Department's  own  analysis  the 
Department  can  successfully  identify 
home  market  sales  of  such  or  similar 
merchandise  sold  at  the  same  level  of 
trade,  and  therefore  should  not  match 
identical  models  across  levels  of  trade 
before  looking  for  similar  models  at  the 
same  level  of  trade.  Koyo  further  argues 
that  the  Department  should  have 
granted  Koyo  a  level  of  trade  adjustment 
when  the  Department  compared  sales  at 
different  levels  of  trade.  Koyo  contends 


that  (he  level  of  trade  adjustment  it 
calculated  and  stibmitted  to  the 
Department  was  net  of  all  charges  and 
therefore  eliminates  double-counting  of 
any  part  of  the  price  differential. 

Timkeir argues  that  the  Department's 
practice  of  crossing  levels  of  trade  when 
it  is  unable  to  conduct  a  comparison  of 
merchandise  at  the  same  level  of  trade 
is  proper  and  has  been  repeatedly 
upheld  by  the  OT.  {Koyo  Seiko  Co.  Ltd. 
V.  United  States.  17  CTT.  Slip  Op  93-185 
at  8-11  (September  21, 1993),  Koyo 
Seiko  Co.  Ltd.  v.  United  States,  16  OT, 
796  F.  Supp.  1526  1532  (1992).  NTN 
'  Bearing  Corp.  of  America  v.  United 
States,  17  OT         Slip  Op.  93-204  at 
8-9  (October  22, 1993),  and  NTN 
Bearing  Corp.  of  America  v.  United 
States.  14  OT  623.  634. 747,  F.  Supp. 
726,  736  (1990).)  Timken  argues  that  the 
Department  was  correct  to  deny  Koyo's 
claim  for  a  level  of  trade  adjustment 
because,  although  the  regulations 
authorize  the  Department  to  make  level 
of  trade  adjustments,  a  party  must 
establish  its  entitlement  to  such  an 
adjustment.  Timken  contends  that 
Koyo's  adjustment  is  based  on  price 
differentials  and  not  cost-based  data, 
and  that  Koyo  has  failed  to  provide  any 
evidence  that  it  was  entitled  to  such  an 
adjustment.  Timken  also  argues  that, 
although  it  agrees  with  the  Department's 
limiting  NTN's  level  of  trade  adjustment 
to  differences  in  indirect  selling 
expenses,  the  record  does  not  ^lly 
support  the  amount  of  the  adjustment 
granted  by  the  Department. 

Department's  Position:  In  a  recent 
decision  in  these  cases  {NTN  Bearing 
-Corp.  of  America  v.  United  States,  17 

err .  Slip  Op.  93-204  (October  22, 

1993)),  the  QT  reaffirmed  the 
Department's  comparison  across  levels 
of  trade,  citing  its  decision  in  NTN 
Bearing  Corp.  v.  United  States,  14  CIT 
at  634,  747  F.  Supp.  at  736,  whidi 
stated:  *'*  *  •  tfiere  is  no  statutory 
mandate  requiring  Commerce  to  remain 
within  the  same  levels  of  trade  while 
effecting  its  such  or  similar  merchandise 
determination."  Therefore,  we  have 
again  crossed  levels  of  trade  in  our 
comparisons  of  VS.  and  home  market 
sales. 

Following  our  practice  in  previous 
administrative  reviews  of  these  cases, 
we  searched  for  identical  merchandise 
at  the  same  level  of  trade.  If 
unsuccessful,  we  crossed  to  another 
level  of  trade  to  search  for  identical 
merchandise.  If  we  did  not  find  an 
identical  matdi,  we  searched  for  the 
most  similar  home  market  model  sold  at 
the  same  level  of  trade  as  the  U.S.  sale, 
and,  if  we  could  not  find  the  most 
similar  model,  we  seardied  for  that 
model  at  the  other  level  of  trade. 


Because  NTN  provided  us  with  cost- 
based  data  demonstrating  that  it  incurs 
different  costs  at  different  levels  of 
trade,  we  have  granted  NTN  the 
adjustment.  However,  NTN's  argument 
that  a  level  of  trade  adjustment  should 
be  based  on  differences  in  price  levels 
does  not  address  the  issue  of  whether 
the  differences  in  price  are  due  solely  to 
the  difference  in  level  of  trade,  or 
whether  there  are  other  factors  that 
affect  price.  Because  we  already  make 
adjustments  for  NTN's  direct  selling 
expenses,  we  have  based  the  level  of 
trade  adjustment  on  indirect  selling 
expenses  in  order  to  avoid  double- 
counting  the  direct  selling  expenses. 

We  have  not  granted  Koyo  a  level  of 
trade  adjustment  because  although  Koyo 
demonstrated  that  net  prices  vary 
between  levels  of  trade,  it  did  not 
provide  evidence  that  this  variation  in 
price  was  the  result  of  different  costs 
incurred  at  different  levels  of  trade.  (See 
TRBs  57  FR  4966.  February  11, 1992 
and  56  FR  42512.  August  21, 1991.) 

Comment  6:  Timken  disagrees  with 
the  Department's  use  of  partial  BIA  for 
those  home  market  sales  for  which 
respondents  failed  to  supply  variable 
cost  of  manufacturing  information 
(VCOM).  Timken  disagrees  with  the 
Department's  derivation  of  a  VCOM  for 
the  home  market  model  by  decreasing 
the  VCOM  of  the  U.S.  model  by  20 
percent.  Timken  argues  that  this 
provides  respondents  with  the  incentive 
to  manipulate  the  model  match  by 
omitting  VCOM  data  for  certain  home 
market  models  which  respondents  wish 
the  Department  to  match  with  U.S.  sales 
but  which  exceed  the  20- percent 
difference-in-merchandise  cap.  Timken 
argues  that  the  Department  should 
employ  its  normal  inference  that,  if  the 
missing  data  had  been  supplied,  the 
result  of  providing  the  data  would  have 
been  adverse.  Timken  urges  the 
Department  to  apply,  as  BIA,  the  highest 
weighted-average  rate  from  a  previous 
review  to  U.S.  sales  which,  when  the 
Department  applies  the  five-criteria 
model-match  methodology,  match  home 
market  sales  lacking  VCOM  data. 

NTN  argues  that  any  missing  home 
market  VCOM  data  is  the  result  of  the 
Department's  improper  splitting  of  sets 
that  are  "unsplittable",  and  not  the 
result  of  NTN's  purposeful  omission  of 
the  data.  ^^^N  further  contends  that 
Timken's  suggestion  of  a  punitive  BIA 
rate  is  unjustified,  as  well  as  the 
Department's  decision  to  apply,  as  BIA, 
a  20-percent  di&ner  adjustment  to  such 
matches,  because  there  would  not  have 
been  any  missing  VCOM  data  if  the 
Department  had  not  split  these 
"unspUttable"  sets. 


Department's  Position:  We  disagree 
with  both  Timken  and  NTN.  Absent 
quantitative  evidence  on  the  record  that 
respondents  are  manipulating  our 
model  match  by  purposefully  omitting 
VCOM  data  for  specific  home  market 
models,  we  have  no  reason  to  believe 
that  such  manipulation  is  taking  place. 
As  a  result,  we  do  not  agree  with 
Timken  that  an  adverse  BIA  rate  should 
be  applied  to  U.S.  sales  which  match  to 
home  market  sales  for  which  we  have 
no  VCOM  data.  Rather,  for  these  final 
results  we  have  derived  a  VCOM  for  the 
home  market  model  by  reducing  the 
U.S.  VCOM  by  20  percent.  We  have 
used  this  approach  in  previous  TRB 
reviews  (see  TRBs  56  FR  26057  (June  6, 
1991),  56  FR  65238  (December  16. 
1991),  and  57  FR  4986  (February  11. 
1992)). 

Furthermore,  for  these  final  results  we 
have  corrected  our  preliminary 
calculations  to  ensure  the  proper 
splitting  of  those  sets  NTN  claims  to  be 
"unsplittable."  and  have  derived  VCOM 
figures  for  split  cups  and  cones  based  on 
the  ratios  of  the  cost  of  the  cup  and  cone 
to  the  cost  of  the  set.  If  VCOM 
information  is  missing  from  any  home 
market  model,  it  is  not  the  result  of  the 
Department's  improper  splitting  of  these 
sets,  but  the  resuh  of  NTN's  fai" 

supply  the  necessary  informati 

parent  set.  As  a  result,  we  disagree  .. 
NTN  that  our  20-percent  partial  BIA 
calculation  is  unjustified. 

Comment  7:  Timken  contends  that 
due  to  recent  court  decisions  regarding 
value  added  taxes  and  the  lack  of  a 
deduction  for  U.S.  direct  selling 
expenses,  which  will  result  in  USP 
exceeding  entered  value,  the 
Department  should  calculate  assessment 
and  duty  deposit  rates  based  on  entered 
value  in  order  to  collect  the  full  amount 
of  the  difference  between  FMV  and  USP 
as  required  by  section  751  of  the  statute. 
Timken  argues  that  the  Department 
should  continue  to  calculate  the 
assessment  rate  over  entered  value  as 
done  in  AFBs  and  the  Department 
should  also  calculate  deposit  rates  using 
entered  value  as  the  denominator. 
Koyo  argues  that  the  Department 
should  not  base  assessment  rates  on 
entered  value  as  it  does  in  the  AFB 
reviews  because  the  AFB  reviews  use 
sampling  methodology.  Koyo  contends 
that  it  has  reported  all  the  data 
necessary  to  calculate  transaction 
specific  duty  amounts.  In  addition, 
Koyo  contends  that  the  Department, 
according  to  section  751(a)(2)  of  the 
Tariff  Act  must  base  assessment  on  the 
difference  between  FMV  and  USP.  NTN 
and  Koyo  argue  that  the  Department 
should  not  calculate  deposit  rates  on  the 
basis  of  entered  value  as  Timken 
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suggests.  NTN  and  Koyo  contend  that 
Timken's  assumption  that  cash  deposit 
rates  based  on  total  USP  will  understate 
the  difference  between  FMV  and  USP  is 
unsubstantiated,  and  that  according  to 
section  736  of  the  Tariff  Act,  deposits 
made  on  future  entries  are  estimates  and 
not  intended  to  be  precise  calculations 
of  margins.  NTN  argues  that,  upon 
review,  if  a  deposit  rate  is  found  to  be 
too  low.  the  difference  between  the 
deposit  rate  and  actual  rate  plus  interest 
is  assessed  upon  liquidation,  and,  as  a 
result,  domestic  parties  are  fully 
protected.  Koyo  adds  that  there  is  no 
reason  to  expect  that  Timken's 
methodology  would  result  in  a  more 
precise  deposit  rate.  NSK  argues  that 
Timken's  assumption  that  USP  will 
exceed  entered  value  is  based  on 
hypothetical  calculations.  Using  actual 
calculations  on  the  record,  NSK 
demonstrates  that  USP  does  not 
necessarily  exceed  entered  value  and 
that  the  relationship  between  the  two  is 
dependent  upon  individual 
transactions.  As  such.  NSK  asserts  thai 
the  Department  should  reject  Timken's 
argument. 

Department's  Position:  The 
Department  will  continue  to  appraise  on 
jhfi  basis  of  entered  value  and  instruct 
Customs  on  a  period  of  review  basis  for 
each  review  as  we  explained  in  AFBs. 
However,  we  have  not  calculated 
deposit  rates  on  the  basis  of  entered 
value.  Deposit  rates,  unlike  assessment 
rates,  are  estimates  for  prospective 
entries  by  the  exporter  regardless  of/the 
importer,  and  are  not  intended  to  refiecl 
precise  duty  collection.  Furthermore, 
under  any  method  of  calculating  cash 
deposit  rates,  there  would  be  no 
certainty  that  the  cash  deposit  rate 
would  cause  an  amount  to  be  collected 
that  is  equal  to  the  amount  by  which 
FMV  and  USP  differ,  since  it  is  during 
the  administrative  review  process  that 
we  calculate  USP  and  FMV.  Finally,  as 
we  have  stated  in  AFBs,  if  the  amount 
of  the  deposits  is  less  than  the  amount 
ultimately  assessed,  the  Department  will 
instruct  Customs  to  collect  the 
difference  with  interest,  as  provided  for 
under  sections  737  and  778  of  the  Tariff 
Act. 

Comment  8:  NTN  argues  that  the 
Department  should  not  include  home 
market  samples  and  small  quantity  sales 
in  its  calculation  of  FMV.  NTN 
maintains  that  these  sales  are  outside 
the  ordinary  course  of  trade.  NTN 
contends  that,  because  the  Department 
has  always  excluded  sales  NTN  claimed 
as  outside  the  ordinary  course  of  trade 
in  past  TRB  reviews  and  because  the 
OT  has  affirmed  this  practice,  the 
Department  should  do  so  in  these 
reviews  as  well. 
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Koyo  aigues  that  (h»  Department 
should  exclude  sales  it  characterizes  as 
sample  sales,  obsoteta  sales,  and  the  sale 
of  a  particular  product  that  was  sold 
only  ooce  in  Japan.  Koyo  contends  that 
it  negotiates  its  prices  for  sample  sales 
separately  and  marks  these  sales  as 
samples  when  orders  are  taken.  Koyo 
also  explains  that  its  obsolete  sales  are 
of  TRB  models  sold  in  small  quantities 
only  to  accommodate  customers  and 
therefore  sold  at  unusually  high  prices. 
Finally.  Koyo  points  out  that  it  has 
informed  the  Department  of  an  unusual 
sale  of  a  model  that  was  only  sold  in 
Japan  once  and  that  dearly  meets  all  the 
standards  for  exclusion  as  a  sale  outside 
the  ordinary  course  of  trade. 
Timken.  refcrring  to  Mumta  Mfg.  Co. 

Ud.  V.  Uaited  States,  17  OT 820 

F.  Supp.  603. 606  (1993)  {Murata)  and 
Nachi-Fujikoshi  Coqt.  v.  United  States, 

16  CXr .  798  F.  Supp.  716.  718 

(1992)  argues  that  the  respondent  bears 
the  burden  of  proof  of  proving  that 
home  market  sales  are  not  in  the 
ordinary  course  of  trade.  Timken 
contends  that  since  the  record  lacks  any 
substantive  evidence  that  ^fTN  and 
Koyo's  not-in-the-ordinary-course-of- 
trade  tales  were  indeed  outside  the 
ordinary  course  of  trade,  the  Department 
has  properly  included  such  sales  in  its 
calculation  of  FMV. 

Department's  Position:  We  agree  with 
Timken  that  NTN  and  Koyo  have  not 
provided  sufiicient  evidence  to  support 
their  claims  that  ceitain  home  maricet 
sales  are  not  in  the  ordinary  course  of 
trade.  As  in  AFBs,  for  the  purposes  of 
these  reviews,  we  have  applied  the 
standard  set  torth  in  Murata,  in  which 
the  QT  quoted  with  approval  the 
statement  in  Indian  Pipes  and  Tubes,  56 
FR  64755.  that  the  Department  does  not 
rely  on  one  factor  taken  in  isolation  but 
rather  considers  all  the  circumstances 
particular  to  the  sales  in  question  in 
determining  whether  they  are  outside 
the  ordinary  course  of  trade.  In  Murata, 
the  OT  noted  that,  in  other  cases,  the 
Department  had  determined  that  sales 
were  outside  the  ordinary  course  of 
trade  not  only  due  to  the  presence  of 
small  quantities  and  higher  prices,  but 
also  because  the  Department  found,  for 
example,  that  prices  for  sample  sales 
were  determined  separately  from 
standard  price  lists,  that  customers 
purchased  products  for  trial  or 
evaluation  purposes,  or  that  sales  were 
cancelled  prior  to  invi»cing  {Mumta, 
Slip  Op.  93-53  at  9.) 

Based  upon  our  review  of  the  record 
for  these  reviews  and  our  recent 
verifications  of  NTN  and  Koyo,  we  are 
not  satisfied  that  NTN  and  Koyo  have 
provided  evidence  to  substantiate  that 
NTN's  sample  and  small  quantity  sales 


and  Koyo's  sample  and  obsolete  sales 
are  indeed  outside  the  ordinary  course 
of  trade.  The  fact  that  respondents 
identify  ■  sale  as  a  sample  or  prototype 
or  maintain  an  internal  record  of  the 
sale  as  a  sample  does  not  alone  support 
the  sales  classification  as  outside  the 
ordinary  course  of  trade  tor  the 
purposes  of  antidumping  calculations. 

Likewise,  infrequent  sales  of  small 
quantities  of  certain  models  or  sales  of 
models  at  a  high  price  to  only  a  few 
customers  is  also  insufficient  to 
establish  a  sale  as  outside  the  ordinary 
course  of  trade.  As  a  resuH  we  have  not 
changed  our  original  decision  regarding 
NTN's  and  Koyo's  sample,  small 
quantity,  and  obsolete  sales  and  have 
included  them  in  our  calculations  of 
FMV.  However,  we  do  agree  with  Koyo 
that  its  sale  of  a  model  that  was  only 
sold  once  iq  Japan  is  a  unique 
transaction  and  is  therefore  outside  the 
ordinary  course  of  trade,  and  as  such  we 
have  excluded  it  from  our  calculation  of 
FMV. 

Clerical  Errors 

Comment  1:  NTN  contends  that  the 
Department  made  the  following  clerical 
errors  in  its  preliminary  results:  (1)  The 
Department  failed  to  identify  identical 
matches  for  any  sales  in  the  preliminary 
results,  (2)  the  Department's  adjustment 
for  differences  in  level  of  trade 
adjustments  for  OEM  to  AM 
comparisons  was  incorrect,  and  (3)  the 
Department  made  some  comparisons  of 
home  market  merchandise  to  U.S.  sales, 
for  which  the  home  market  model  failed 
the  20  percent  difmer  test  Timken  and 
NTN  claim  that  the  Department  failed  to 
convert  the  level  of  trade  adjustment 
and  the  variable  for  home  market 
indirect  expenses  to  U.S.  dollars  before 
adding  them  to  a  dollar-denominated 
FMV.  Finally.  Koyo  claims  that  the 
Department  included  a  line  in  its  Koyo 
programs  that  served  to  exclude  all 
home  market  sales  of  multi-row  TRBs 
from  the  model  match. 

Department's  Position:  We  agree  with 
all  of  these  comments  and  have 
corrected  these  errors  for  these  final 
results.  In  addition,  we  have  discovered 
that  not  only  was  our  level  of  trade 
adjustment  incorrect  for  matches 
between  OEM  and  AM  sales,  but  for  all 
matches  across  levels  of  trade.  As  a 
result,  we  have  corrected  our 
calculations  to  ensure  that  we  have 
made  the  proper  level  of  trade 
adjustment  to  FMV. 

Comment  2:  Both  Timken  and  NTN 
argue  that,  due  to  the  clerical  errors  in 
the  preliminary  results,  the  Department 
should  release  pre-final  programs  and 
printouts  to  ensure  the  calculation  of 


accurate  final  results  and  reduce  the 
potential  for  unnecessary  htigation. 

Department's  Position:  We  disagree. 
Issuance  of  pre-final  programs  and 
printouts  would  only  serve  to  delay  our 
results  of  teview.  In  addition,  parties  are 
provided  with  the  opportunity  to 
request  disclosure  after  issuance  of  the 
final  results  to  identify  and  comment  on 
any  clerical  errors. 

Final  Results  of  Review 

As  a  result  of  our  comparison  of  USP 
to  FMV,  we  have  determined  that 
margins  exist  for  the  periods  as  follows: 


Manufacturer/exporter 


August  1,  1990  ttwougti  Septetnber 
30,  1991  (A-588-054): 

Koyo  Setko -. — 

Nactii-Fu)ikoshi  Corp — 

NSK  Ltd  

October  1,  1990  through  Septem- 
ber 30.  1991  (A-588-604): 

Koyo  Seiko 

Nachi-Fujikoshi  Corp 

NSK  Ltd  ......._ 

NTN „ _ 

October  1.  1991  through  Septem- 
ber 30.  1992  (A-588-054): 

Koyo  Seiko 

Nactii-Fujtkoshi  Corp  

NSK  Ltd 

October  1,  1991  through  Septem- 
ber 30.  1992  (A-588-604): 

Koyo  Seiko — _.. 

Nactii-Fujjkoshi  Corp 

NSK  Ltd  - -. 

NTN 


Percent 
margin 


20.92 

'  18.07 

19.84 


14,65 
45.95 
22.84 
14.34 


34.09 

"18.07 

12.74 


19.79 

45.95 

7.84 

13.86 
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'  No  shipments  durir>g  ttie  period;  rate  from 
ttM  tast  penod  in  which  Nachi  had  shipments. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
the  United  States  price  and  FMV  may 
vary  from  the  percentages  stated  aSbve. 
The  Department  ^ill  issue  appraisement 
instructions  on  each  exporter  directly  lo 
the  Customs  Service. 

Furthermore,  the  followring  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  these  final  results  as 
provided  for  by  section  751(aKl)  of  the 
Tariff  Act: 

(1)  The  cash  deposit  rates  for  the 
reviewed  companies  will  be  those  rates 
outlined  above  for  the  October  1, 1991 
through  September  30. 1992  period; 

(2)  For  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period; 

(3)  If  the  exporter  is  not  a  firm 
covered  in  this  review,  a  prior  review. 


or  the  original  LTFV  investigation,  but 
the  manufacturer  is,  the  cash  deposit 
rate  will  be  the  rate  established  for  the 
most  recent  period  for  the  manufacturer 
of  the  merchandise;  and 

(4)  If  neither  the  exporter  nor  the 
manufacturer  is  a  firm  covered  in  this  or 
any  previous  review  conducted  by  the 
Department,  the  cash  deposit  rates  will 
be  the  all  other  rate  established  in  the 
LTFV  investigation  (A-588-604),  and 
the  "new  shipper"  rate  established  in 
the  first  review  conducted  by  the 
Department  in  which  a  "new  shipper" 
rate  was  established  (A-588-054),  as 
discussed  below. 

On  May  25. 1993.  the  OT  in  Floral 
Trade  Council  v.  United  States,  Slip  Op. 
93-79,  and  Federal-Mogul  Corporation 
and  the  Torrington  Company  v.  United 
States.  Slip  Op.  93-63,  decided  that 
once  a  company  is  assigned  an  "all 
others"  rate,  the  company  can  only 
change  that  rate  through  an 
administrative  review.  The  Department 
has  determined  that  in  order  to 
implement  these  decisions,  it  is 
appropriate  to  reinstate  the  "all  others" 
rate  from  the  LTFV  investigation  (or  that 
rate  as  amended  for  correction  of 
clerical  errors  as  a  result  of  litigation)  in 
proceedings  governed  by  antidumping 
duty  orders.  Thus,  the  "all  others"  rate 
for  the  A-588-604  proceeding  is  36.52 
percent. 

In  proceedings  governed  by 
antidumping  findings,  unless  we  are 
able  to  ascertain  the  "all  others"  rate 
from  the  Treasury  LTFV  investigation, 
the  Department  has  determined  that  it  is 
appropriate  to  adopt  the  "new  shipper" 
rate  established  in  the  first  final  results 
of  administrative  review  published  by 
the  Department  (or  that  rate  as  amended 
for  correction  of  clerical  errors  as  a 
result  of  litigation)  as  the  "all  others" 
rate  for  the  purposes  of  establishing 
cash  deposits  in  all  current  and  future 
administrative  reviews. 

Because  the  A-5e8-054  proceeding  is 
governed  by  an  antidumping  finding, 
and  we  are  unable  to  ascertain  the  "all 
others"  rate  from  the  Treasury  LTFV 
investigation,  the  "all  others"  rate  for 
the  purposes  of  this  review  would 
normally  be  the  "new  shipper"  rate 
established  in  the  first  notice  of  final 
results  of  administrative  review 
published  by  the  Department  (47  FR 
25757.  June  15, 1982).  However,  a  "new 
shipper"  rate  was  not  established  in  that 
notice.  Tberefbre.  the  "all  others"  rate 
applied  is  the  rate  of  18.07  percent  from 
Tapered  Roller  Bearings  and  Certain 
Components  Thereof  from  Japan.  Final 
ResuJts  of  Administrative  Review  of 
Antidumping  Finding,  49  FR  8976 
(March  9. 1084).  the  first  review 


conducted  by  the  Department  in  which 
a  "new  shipper"  rate  was  established. 

All  U.S.  imports  of  subject 
merchandise  by  each  respondent  will  be 
subject  to  the  deposit  rates  found  in 
each  proceeding. 

The  cash  deposit  rates  have  been 
determined  on  the  basis  of  the  selling 
price  to  the  first  unrelated  customer  in 
the  United  States.  The  Department  will 
use  the  entered  value  of  the 
merchandise  to  determine  the 
appraisement  rate. 

T'his  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  these  review  periods. 

Failure  to  comply  with  this 
requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  an^dumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  (APOs)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  of  the  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

These  administrative  reviews  and  this 
notice  are  in  accordance  with  section 
751(a)(1)  of  the  Tariff  Act  (19  U.S.C. 
1675(a)(1))  and  19  CFR  353.22. 

Dated:  December  3, 1993. 

BariMra  R.  Stafford, 

Acting  Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  93-30135  Filed  12-8-93;  8:45  am) 
BILUNO  CODE  3S1»-0S-P 


DEPARTMErfT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Science  Board  Task  Force  on 
Chemical  Weapons 

ACTION:  Notice  of  advisory  committee 
meetings. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Chemical  Weapons  will 
meet  in  closed  session  on  December  21- 
22, 1993  at  the  Pentagon.  Arlington. 
Virginia. 

llieTOission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 


Defense  for  Acquisition  on  scientific 
and  technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense.  At  this  meeting  the  Task  Force 
will  review  all  available  intelligence 
and  reports  of  detection  of  chemical 
agents  and  toxins  during  Desert  Shield. 
Desert  Storm,  and  the  post-war  period. 
Also,  review  scientific  and  medical 
evidence  relating  exposure  to  nerve 
agents  at  low  levels  and  long-term 
health  effects. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act. 
Public  Law  No.  92-463,  as  amended  (5 
U.S.C.  App.  n,  (1988)),  it  has  been 
determined  that  this  DSB  Task  Force 
meeting,  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1988),  and  that 
accordingly  this  meeting  will  be  closed 
to  the  pubhc. 

Dated:  December  3, 1993. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
.  Officer.  Department  of  Defense. 
IFR  Doc  93-30002  Filed  12-8-93;  8  45  ami 

BILUNO  coos  8000  »«  M 


Department  of  the  Army 

Office  of  the  Secretary;  Notice  of  Intent 
To  Prepare  an  Environmental  Impact 
Statement  (EIS)  for  the  Master  Plan 
Update  at  Fort  McCoy,  WI 

AGENCY:  Department  of  the  Army.  DoD. 
ACTION:  Notice  of  intent. 

SUMMARY:  Fort  McCoy  provides  year- 
round  training  facilities,  administration, 
and  logistical  support  to  both  active  and 
reserve  component  units  from  all 
branches  of  the  Armed  Services.  The 
proposed  Master  Plan  formalizes  Fort 
McCoy's  priorities  for  developing 
maneuver  areas,  training  ranges  and 
facilities  over  a  20  year  period.  This 
plan  will  prepare  Fort  McCoy  to  enter 
the  21st  century  with  the  assets  required 
to  conduct  highly  realistic,  challenging, 
and  safe  training  in  accordance  with 
Army  Training  and  Evaluation  Program 
(ARTEP)  standards. 

The  Installation  Real  Property  Master 
Plan  is  being  updated  and  requires  a 
supporting  EIS  for  the  following 
reasons:  (1)  The  Master  Plan  update 
identifies  major  changes  in  development 
for  the  installation;  (2)  Several  projects 
identified  in  the  Master  Plan  update 
would  require  individual  EIS's  because 
they  will  cause  significant  impacts  to 
the  environment;  (3)  An  EIS  prepared  in 
1982  for  the  installation  mission  is  in 
need  of  revision  to  reflect  current  and 
projected  activities. 

Alternatives  to  be  considered  in  the 
EIS  are: 
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— No  action 

— Master  Plui  and  component  plans 

fully  implemented 
— Master  plan  and  components  are 

expanded  >^ 

Full  mobilization  will  be  evaluated  as 
an  occurrence  under  each  of  the  above 
alternatives. 

Comments  received  as  a  result  of  this 
notice  will  be  used  to  assist  in 
evaluating  the  impacts  of  the  Master 
Plan  on  the  environmental,  social, 
historicaj,  archaeological  and 
socioeconomic  aspects  of  Fort  McCoy 
and  the  surrounding  area. 
DATES:  A  scoping  meeting  will  be  held 
in  the  vicinity  of  Fort  McCoy  within  30 
days  of  the  publication  of  this  NOI. 
ADDRESSES:  Written  comments  or 
questions  regarding  this  notice  may  be 
sent  to  the  following  address:  Burns  & 
McDonnell  Engineering,  ATTN:  Mr.  Bob 
Shell  (Project  Manager).  4800  E.  63rd 
Street,  Kansas  City,  MO  64141. 
FOR  FURTHER  MFORMATION  CONTACT: 
Verbal  comments  or  questions  regarding 
this  notice  may  be  directed  to  Mr.  Bob 
Shell  at  (816)  333-4375. 
Lewii  D.  Walker. 

Deputy  Assistant  Secretary  of  the  Army, 
lEnvironmerit,  Safety  ar>d  Occupational 
Health]  O ASA  II  UrE). 
IFR  Doc  93-30072  Filed  12-8-93;  8:45  am) 
•iLUNa  cooc  9no-o«-M 


Department  of  the  Navy 

JohnCo  Rental,  Inc.;  Intent  To  Grant 
PartJalty  Exclusive  Patent  License    ' 

ACnOM:  bitent  to  grant  partially 
exclusive  patent  license;  JohnCo  Rental. 
Inc. 

SUMMARY:  The  Department  of  the  Navy 
hereby  gives  notice  of  its  intent  to  grant 
JohnCo,  Rental  Inc.,  a  revocable, 
nonassignable,  partially  exclusive 
license  in  the  United  States  and  certain 
foreign  countries  to  practice  the 
Government-owned  inventions 
described  in  U.S.  Patent  No.  5,196,302, 
"Enzymatic  Assays  Using 
Superabsorbent  Materials"  issued 
March  23, 1993  and  U.S.  Patent  No. 
5,200,321,  "Microassay  on  a  Card" 
issued  April  6, 1993  in  the  Tield  of 
seized  drugs  of  abuse. 

Anyone  wishing  to  object  to  the  grant 
of  this  license  has  60  days  from  the  date 
of  this  notice  to  file  written  objections 
along  with  supporting  evidence,  if  any. 
Written  objections  are  to  be  filed  with 
the  Office  of  Naval  Research  (ONR 
00CC3).  Ballston  Tower  One,  Arlington, 
Virginia  22217-5660. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
RJ.  Erickson,  Staff  Patent  Attorney. 


Office  of  Naval  Research  (ONR  00CC3), 
Ballston  Tower  One,  800  North  Quincy 
Street,  Arlington,  Virginia  22217-5660, 
telephone  (703)  696-4001. 

Dated:  December  1, 1993. 
Michael  P.  Rummei. 

LCDB,  fAGC.  USN.  Federal  Register  Liaison 
Officer. 

IFR  Doc  93-29988  Filed  12-8-93;  8:45  am) 
BItUNQ  cooc  M10-AE-M 

PMI  industries.  Inc.;  Intent  To  Grant 
Partially  Exclusive  Patent  License 

action:  hitent  to  grant  partially 
exclusive  patent  license;  PMI  Industries. 
Inc. 

summary:  The  Department  of  the  Navy 
hereby  gives  notice  of  its  intent  to  grant 
to  PMI  Industries,  Inc.,  a  revocable, 
nonassignable,  partially  exclusive 
license  in  the  United  States  to  practice 
the  Government-owned  invention 
described  in  U.S.  Patent  No.  5,082.318, 
"Girth  Hitching  Mechanism"  issued 
January  21, 1992. 

Anyone  wishing  to  object  to  the  grant 
of  this  license  has  60  days  from  the  date 
of  this  notice  to  Hie  written  objections 
along  with  supporting  evidence,  if  any. 
Written  objections  are  to  be  filed  with 
the  Office  of  Naval  Research  (ONR 
00CC3),  Ballston  Tower  One,  Arlington, 
Virginia  22217-5660. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
R.J.  Erickson.  Staff  Patent  Attorney, 
Office  of  Naval  Research  (ONR  00CC3). 
Ballston  Tower  One,  800  North  Quincy 
Street,  Arlington,  Virginia  22217-5660. 
telephone  (703)  696-4001. 

Dated:  December  1, 1993. 
Michael  P.  Rununel, 

LCDR.  fAGC.  USN.  Federal  Register  Liaison 

Officer. 

IFR  Doc  93-29989  Filed  12-8-93;  8:45  am| 

BiLLMO  CODE  M1*^E-M 


U.S.  Alcohol  Testing  of  America,  Inc.; 
Intent  To  Grant  Partially  Exclusive 
Patent  License 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Intent  to  grant  partially 
exclusive  patent  license;  U.S.  Alcohol 
Testing  of  America,  Inc. 

SUMMARY:  The  Department  of  the  Navy 
hereby  gives  notice  of  its  intent  to  grant 
to  U.S.  Alcohol  Testing  of  America,  Inc., 
a  revocable,  nonassignable,  partially 
exclusive  license  in  the  United  States 
and  certain  foreign  countries  to  practice 
the  Government-owned  invention 
described  in  U.S.  Patent  No.  5.183,740, 
"Flow  Immunosensor  Method  and 
Apparatus"  issued  February  2. 1993  in 


the  field  of  testing  for  methadone, 
benzodiazapines,  barbituates, 
propoxyphene,  tricyclic 
antidepressants,  and  anabolic  steroids. 
Anyone  wishing  to  object  to  the  grant 
of  this  HceAse  has  60  days  from  the  date 
of  this  notice  to  file  written  objections 
along  with  supporting  evidence,  if  any. 
Written  objections  are  to  be  filed  with 
the  Office  of  Naval  Research  (ONR 
00CC3),  Ballston  Tower  One,  Arlington, 
Virginia  22217-5660. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  R.J.  Erickson.  Staff  Patent  Attorney, 
Office  of  Naval  Research  (ONR  00CC3), 
Ballston  Tower  One,  800  North  Quincy 
Street.  Arlington,  Virginia  22217-5660, 
telephone  (703)  696-4001. 

Dated:  December  1, 1993. 
Michael  P.  Rununel, 

LCDR,  fAGC.  USN,  Federal  Register  Liaison 

Officer. 

IFR  Doc.  93-29990  Filed  12-8-93;  845  am] 

BiLUHG  COOE  3at».AE-M 


DEPARTMENT  OF  ENERGY 
National  Coal  Council;  Renewal 

Pursuant  to  section  14(a)(2)(A)  of  the 
Federal  Advisory  Committee  Act  and  in 
accordance  with  title  41  of  the  Code  of 
Federal  Regulations,  §  101-6.1015  and 
following  consultation  with  the 
Committee  Management  Secretariat  of 
the  General  Services  Administration, 
notice  is  hereby  given  that  the  National 
Coal  Council  has  been  renewed  for  a 
two-year  period  ending  November  27, 
1995.  The  Council  will  continue  to 
provide  advice,  information,  and 
recommendations  to  the  Secretary  of 
Energy,  on  a  continuing  basis,  regarding 
general  policy  matters  relating  to  coal 
issues. 

Council  members  are  chosen  to  assure 
a  well  ba lanced tepresentation  horn  all 
sections  of  the  country,  all  segments  of 
the  coal  industry,  including  large  and 
small  companies,  and  commercial  and 
residential  consumers.  The  Council  also 
has  members  who  represent  interests 
outside  tl^e  coal  industry,  including 
environmental  interests,  labor,  research, 
academia,  and  minorities.  Membership 
and  representation  of  all  interests  will 
continue  to  be  determined  in 
accordance  with  the  requirements  of  the 
Federal  Advisory  Committee  Act, 
section  624(b)  of  the  Depwrtment  of 
Energy  Organization  Act  (Pub.  L.  95- 
91),  and  implementing  regulations. 

The  renewal  of  the  Council  has  been 
determined  essential  to  the  conduct  of 
the  Department's  business  and  in  the 
public  interest  in  connection  with  the 
performance  of  duties  imposed  upon  the 
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Department  of  Energy  by  law.  The 
Council  will  continue  to  op>erate  in 
accordance  with  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463).  the  Department  of  Energy 
Organization  Act  (Pub.  L.  95-91),  and 
the  implementing  regulations. 

Further  information  regarding  this 
advisory  committee  may  be  obtained 
from  Rachel  M.  Samuel  at  202/58&- 
3279. 

Issued  at  Washington,  DC,  on  November 
23. 1993. 

MarcU  L.  Moim, 

Deputy  Advisory  Committee  Management 
Officer. 

IFR  Doc.  93-30122  File^  12-8-93;  8:45  ami 

NLUNO  cooc  MSt-ei-M 


National  Petroleum  Council;  Renewal 

Pursuant  to  section  14(a)(2)(A)  of  the 
Federal  Advisory  Committee  Act  and  in 
accordance  with  title  41  of  the  Code  of 
Federal  Regulations.  §  101-6.1015,  and 
following  consultation  with  the 
Committee  Management  Secretariat  of 
the  General  Services  Administration, 
notice  is  hereby  given  that  the  National 
Petroleum  Council  has  been  renewed  for 
a  two-year  period  ending  November  27, 
1995.  The  Council  will  continue  to 
provide  advice,  information,  and 
recommendations  to  the  Secretary  of 
Energy  on  matters  relating  to  oil  and  gas 
or  the  oil  and  gas  industry. 

Council  members  are  chosen  to  assure 
a  well-balanced  representation  from  all 
sections  of  the  country,  all  segments  of 
the  petroleum  industry,  and  large  and 
small  companies.  The  Council  also  has 
members  who  represent  interests 
outside  the  petroleum  industry, 
including  representatives  from 
environmental,  labor,  research, 
academia,  minorities,  and  state  utility 
regulatory  commissions.  Membership 
and  representation  of  all  interests  will 
continue  to  be  determined  in 
accordance  with  the  requirements  of  the 
Federal  Advisory  Committee  Act, 
section  624(b)  of  the  Department  of 
Energy  Organization  Act  (Pub.  L  95- 
91),  and  implementing  regulations. 

The  renewal  of  the  Council  has  been 
determined  essential  to  the  conduct  of 
the  Department's  business  and  in  the 
public  interest  in  connection  with  the 
performance  of  duties  imposed  upon  the 
Department  of  Energy  by  law.  The 
Council  will  operate  in  accordance  with 
the  Federal  Advisory  Committee  Act 
(Pub.  L,  92-463).  the  Department  of 
Energy  Organization  Act  (Pub.  L.  95- 
91),  and  the  implementing  regulations. 

Further  information  regarding  this 
advisory  committee  may  be  obtained 


from  Rachel  M.  Samuel  at  202/586- 
3279. 

Issued  at  Washington,  DC,  on  November 
23. 1993. 

Marda  L  Morris, 

Deputy  Advisory  Committee  Management 
Officer. 

[FR  Doc.  93-30123  Filed  12-8-93;  8:45  ami 
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[Docket  No.  EA-86] 

Application  for  Electricity  Export 
Authorization  by  Washington  Water 
Power  Co. 

AGENCY:  Office  of  Fossil  Enei^.  DOE. 
ACTION:  Notice  of  application. 

SUMMARY:  Washington  Water  Power 
Company  has  requested  authorization  to 
export  electric  energy  to  Canada 
pursuant  to  section  202(e)  of  the  Federal 
Power  Act. 

DATES:  Comments,  protests  or  requests 
to  intervene  must  he  submitted  on  or 
before  January  10, 1994. 
ADDRESSES:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Electricity  (FE-52).  Office  of  Fuels 
Programs.  Office  of  Fossil  Energy, 
Department  of  Energy.  1000 
Independence  Avenue.  SW., 
Washington,  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Russell  (Program  Office)  202-586- 
9624  or  Use  Howe  (Program  Attorney) 
202-586-2900. 

SUPPl^MENTARY  INFORMATION:  On 
October  29, 1993,  Washington  Water 
Power  Company  (WWP)  filed  an 
application  with  the  Office  of  Fossil 
Energy  (FE)  of  the  Department  of  Energy 
(DOE)  for  authorization  to  export 
electric  energy  to  Canada  pursuant  to 
section  202(e)  of  the  Federal  Power  Act. 
Specifically,  WWP  has  applied  for 
authorization  to  sell  firm  capacity  and 
energy  to  West  Kootenay  Power, 
Limited  (WKP),  in  the  Provence  of 
British  Columbia,  Canada.  The  electrical 
energy  proposed  for  export  would  be 
delivered  to  WKP  over  transmission 
facilities  owned  and  operated  by  the 
Bonneville  Power  Administration  (BPA) 
for  which  Presidential  permits  have 
been  granted. 

West  Kootenay  Power  requested  that 
the  period  of  the  export  be  from 
December  1. 1993,  through  February  28, 
1994.  WWP  proposes  to  make  available, 
and  WKP  will  purchase,  firm  capacity 
during  the  proposed  period  as  follows: 
December  1993,  30  megawatts  (MW); 
January  1994,  40  MW;  and  February 
1994,  30  MW.  In  addition,  upon  request 


from  WKP.  WWP  may.  at  its  sole 
discretion,  increike  the  amount  of  firm 
capacity  made  available  during  any 
month  within  the  term  of  the  agreement. 
However,  in  no  event  will  the  amount 
be  raised  above  100  MW. 

The  electric  energy  WWP  proposes  to 
sell  will  be  delivered  to  WKP  utilizing 
the  BPA  electric  transmission  system. 
WWP's  system  connects  to  BPA's 
system  via  two  230-kilovolt  (kV)  and 
two  115-kV  transmission  lines  at  BPA's 
Bell  substation.  The  Bell  substation  is  in 
turn  connected  to  BPA's  Boundary 
substation  via  three  230-kV 
transmission  lines.  The  BPA  holds 
Presidential  permits  for  the  two  230-kV 
transmission  lines  over  which  the 
export  will  take  place.  The  BPA 
Presidential  permits  are  contained  in 
Dockets  PP-36  and  PP-46. 

Procedural  Matters 

Any  person  desiring  to  be  heard  or  to 
protest  this  application  should  file  a 
'petition  to  intervene  or  protest  at  the 
address  provided  above  in  accordance 
with  §385.211  or  385.214  of  the  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214). 

Any  such  petitions  and  protests 
should  be  filed  with  the  DOE  on  or 
before  the  date  listed  above.  Additional 
copies  of  such  petitions  to  intervene  or 
protests  also  should  be  filed  directly 
with:  Charles  M.  Goligoski,  Power 
Resource  Analyst,  Washington  Water 
Power,  East  1411  Mission.  P.O.  Box 
3727,  Spokane.  Washington,  99220- 
3727 

Pursuant  to  18  CFR  385.211,  protests 
and  comments  will  be  considered  by  the 
DOE  in  determining  the  appropriate 
action  to  be  taken,  but  vrill  not  serve  to 
make  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene  under  18  CFR  385.214. 
Section  385.214  requires  that  a  petition 
to  intervene  must  state,  to  the  extent 
known,  the  position  taken  by  the 
petitioner  and  the  petitioner's  interest  in 
sufficient  factual  detail  to  demonstrate 
either  that  the  petitioner  has  a  right  to 
participate  because  it  is  a  State 
Commission;  that  it  has  or  represents  an 
interest  which  may  be  directly  affected 
by  the  outcome  of  the  proceeding, 
including  any  interest  as  a  consumer, 
customer,  competitor,  or  a  security 
holder  of  a  party  to  the  proceeding;  or 
that  the  petitioner's  participation  is  in 
the  public  interest. 

A  final  decision  will  be  made  on  this 
application  after  a  determination  is 
made  by  the  DOE  that  the  proposed 
action  will  not  impair  the  sufficiency  of 
electric  supply  within  the  United  States 
or  will  not  impede  or  tend  to  impede 
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the  coordination  in  the  public  interest  of 
facilities  subject  to  the  jurisdiction  of 
the  DOE. 

-  Before  an  export  authorization  may  be 
issued,  the  environmental  impacts  of  *^ 
the  proposed  DOE  action  (i.e.,  granting 
the  export  authorization,  with  any 
conditions  and  hmitations,  or  denying 
it)  must  be  evaluated  pursuant  to  the 
National  Environmental  Policy  Act  of 
1969  (NEPA). 

Copies  of  this  application  will  be  made 
available,  upon  request,  for  public  inspection 
and  copying  at  the  address  provided  above. 

issued  in  Washington,  DC,  December  3, 
1993. 

Anthony  J.  Como, 

Director,  Office  of  Coal  fr  Electricity.  Office 
of  Fuels  Programs.  Office  of  Fossil  Energy. 
|FR  Doc  93-3012B  Filed  12-8-93;  8:45  am) 
HUMQ  COOC  MM-OI-r 


Federal  Energy  Regulatory 
Commission 

[Docket  Na  QF9a-14»^)00.  et  a!.] 

Department  of  Energy,  at  al.;  Electric 
Rata,  Small  Power  i>roduction,  and 
Intartocking  Directorate  Filings 

December  3, 1993. 

Take  notice  tliat  the  following  Tilings 
have  been  made  with  the  Commission: 

1.  United  States  Department  of  Energy 

(Docket  No.  QF93-149-0001 

On  November  15, 1993  and  November 
24, 1993,  United  States  Department  of 
Energy  (Applicant)  tendered  for  filing  a 
supplement  and  an  amendment 
respectively  to  its  filing  in  this  docket. 
No  determination  has  been  made  that 
the  submittals  constitute  a  complete 
filing. 

The  submittals  provide  additional 
information  pertaining  primarily  to  the 
technical  data  and  the  ownership 
structure  of  the  cogeneration  facility. 

Comment  date:  December  21, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Houston  Lighting  ft  Power  Company 

(Docket  No.  ER94-1 2-000) 

Take  notice  that  on  November  10, 
1993.  Houston  Lighting  ft  Power 
Company  tendered  for  filing 
supplemental  information  requested  by 
sXatt  in  the  above-referenced  docket. 

Comment  date:  Decem))er  17, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  New  England  Power  Company 

(Docket  No.  ER93-92O-001) 

Take  notice  that  on  New  Engiand 
Power  Company  (NEP).  on  November 


26. 1993.  tendered  its  compliance  Piling 
pursuant  to  the  Commission's  October 
29, 1993,  order  in  this  proceeding.  The 
compliance  filing  consists  of  a  Revised 
Page  No.  2.  Schedule  II  of  NEP's  Tariff 
No.  8. 

Comment  date:  December  17. 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Pacific  Gas  and  Electric  Company 

(Docket  No.  ER94-180-000) 

Take  notice  that  on  November  22, 
1993,  Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing,  as  a  change 
in  rate  schedule,  new  supplements  to  - 
the  "Interconnection  Agreement 
between  Northern  California  Power 
Agency  and  Pacific  Gas  and  Electric 
Company"  (PGftE-NCPA  lA).  The  L\ 
and  its  appendices  were  accepted  for 
filing  by  the  Commission  on  May  12, 
1992  and  designated  as  Rate  Schedule 
FERC  No.  142. 

Pursuant  to  the  procedures  outlined 
in  Sections  6.2.4  and  7.5  of  the  PG&E- 
NCPA  lA,  NCPA  forecast  its  Firm 
Transmission  Service  and  Firm 
Coordination  Transmission  Service 
needs  for  1994  and  1995  by  providing 
PG&E  revised  exhibits  that  reflect  NCPA 
load  requirements  for  1994  and  1995. 
Therefore,  PG&E  proposes  to  amend 
Exhibits  ffl.l,  in.2,  III.3.  m.4.  III.6  and 
VII.  1  of  Appendix  A  to  the  PG&E-NCPA 
L\  to  include  NCPA's  request  for  (1)  0.2 
MW  of  Firm  Transmission  Service  for 
the  McKays  Hydro  Project;  (2)  49.9  MW 
of  Firm  Transmission  Service  for  the 
Steam  Injected  Gas  Turbine  (STIG) 
Project;  (3)  50  MW  of  Firm  Coordination 
Transmission  Service  for  1994  and 
1995;  and  (4)  access  to  the  Department 
of  Water  Resources  for  the  State  of 
CaUfomia  (DWR)  for  delivery  of  DWR 
power  to  NCPA's  Member  Customers. 

Copies  of  this  filing  were  served  upon 
NCPA  and  the  California  Public  Utilities 
Commission. 

Comment  date:  December  17, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


5.  New  England  Power  Pool 

(Docket  No.  ER93-g85-000| 

Take  notice  that  on  November  17, 
1993,  twenty-nine  participants  in  the 
New  England  Power  Pool  (the  Filing 
Participants)  filed  additional 
information  concerning  the  Thirtieth 
Amendment  to  the  New  England  Power 
Pool  (NEPOOL)  Agreement  (the 
Amendment),  which  had  been  filed 
with  the  Commission  on  September  29, 
1993.  The  additional  information 
submitted  by  the  Fling  Participants 
constitutes  an  amendment  to  the 
original  filing  and  has  been  submitted  in 


response  to  the  Commission's  October 
26, 1993  letter  in  the  captioned  docket 
that  requested  additional  information 
concerning  the  Amendment. 

The  Filjng  Participants  have  provided 
details  concerning  each  revision  to  the 
NEPOOL  Agreement  made  by  the 
Amendment.  Specifically,  the  Filing 
Participants  state  that  they  have 
provided  a  detailed  comparison  of  the 
present  and  revised  sections  of  the 
NEPOOL  Agreement,  and  a  detailed 
explanation  of,  and  justification  for, 
each  revision  and  the  impact  of  each 
revision  on  NEPOOL  participants.  The 
Filing  Participants  also  state  that  they 
have  provided  additional  information 
which  demonstrates  that  the  revisions  to 
the  NEPOOL  Agreement  contained  in 
the  Amendment  are  reasonable  and  are 
consistent  with  the  objectives  specified 
in  the  NEPOOL  Agreement  and  all 
applicable  pool  procedures. 

The  filing^artici pants  have  renewed 
their  request  that  the  Commission  waive 
the  customary  notice  period  and  permit 
the  Amendment  to  become  effective  as 
of  September  30, 1993. 

Comment  dafe;  December  17, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington,  DC  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  wilfnot  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Casheii, 
Secretory. 
[FR  Doc.  93-30010  Filed  12-8-93;  8:4.S  am) 

BILUNO  CODE  CTtT-OI-^ 


[Docket  No.  ER93-S56-000,  et  al.] 

PacifiCorp,  et  al.;  Electric  Rate,  Small 
Power  Production,  and  Interlocking 
Directorate  Filings 

December  2. 1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 
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1.  PacifiCorp 

[Docket  No.  ER93-956-O001 

Take  notice  that  on  November  9, 
1993,  PacifiCorp  tendered  for  filing  an 
amendment  to  its  filing  for  the  Power 
Purchase  Agreement  plus  two 
amendments  and  an  Interconnection 
Agreement  between  the  Confederated 
Trit»es  of  the  Warm  Springs  Reservation 
of  Oregon  in  conjunction  with  their 
enterprise  and  operating  division.  Warm 
Springs  Power  Enterprises  (WSPE)  and 
PacifiCorp. 

Copies  of  this  filing  have  been 
supplied  to  WSPE,  the  Public  Utility 
Commission  of  Oregon  and  the  Utah 
PubUc  Service  Commission. 

Comment  date:  December  16, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2. -Boston  Edison  Co. 

(Docket  No.  ER94-43-0001 

Take  notice  that  on  November  22, 
1993,  Boston  Edison  Company  (Boston) 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  December  16, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Alabama  Power  Co. 

IDocket  No.  ER93-976-O001 

Take  notice  that  on  November  19. 
1993.  Alabama  Power  Company 
(Alabama)  tendered  for  fiUng 
supplemental  information  to  its  original 
filing  filed  in  this  docket  on  September 
27, 1993. 

Comment  date:  December  16, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Consolidated  Edison  Company  of 
New  York,  Inc. 

IDocket  No.  ER93-7ff7-000) 

Take  notice  that  on  November  4, 
1993.  Consolidated  Edison  Company  of 
New  York,  Inc.  tendered  for  filing  an 
amendment  in  the  above-referenced 
docket. 

Comment  dote;  December  is.  1993,  in 
accordance  with  Standard  Paragraph  E 
at  tiie  end  of  this  notice. 

5.  Commonwealth  Edison  Co. 

(Docket  No.  ER94-1 79-000] 

Take  notice  that  on  Ncvember  22, 
1993.  Commonwealth  Edison  Company 
(Edison)  tendered  for  filing  proposed 
changes  in  its  FERC  Electric  Tariff.  Rate 
81.  The  proposed  change  revised  the 
Electric  Service  Contract  between 
Edison  and  the  City  of  Rock  Falls. 
Illinois  (Rock  Falls)  to  provide  for 
relocation  of  metering  facilities. 


A  copy  of  the  filing  has  been  served 
upon  Rock  Falls  and  the  Illinois 
Commerce  Commission. 

Comment  date:  December  17. 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Minnesota  Power  ft  Light  Co. 

[Docket  No.  ER94-1 74-000] 

Take  notice  that  on  November  19, 
1993,  Minnesota  Power  &  Light 
Company  (Minnesota]  tendered  for 
filing  executed  contract  amendments  to 
ten  separate  wholesale  municipal 
electric  service  agreements  between 
Minnesota  and  the  Cities  of  Aitkin, 
Brainerd,  Buhl,  Ely.  Gilbert.  Keewatin, 
Mountain  Iron,  Pierz,  Randall  and  Two 
Harbors. 

Comment  date:  December  16. 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Northern  States  Power  Co. 

IDocket  No.  ER94-177-.O001 

Take  notice  that  on  November  19. 
1993,  Northern  States  Power  Company 
(Minnesota)  (NSP)  tendered  for  filing 
Supplement  No.  3  to  the  Municipal 
Transmission  Service  Agreement 
between  NSP  and  the  City  of  Granite 
Falls,  Minnesota  (City).  NSP  presently 
provides  certain  On  Line  transmission 
services  to  the  City  pu  suant  to  the 
Municipal  Transmission  Service 
Agreement  dated  February  1. 1984.  as 
amended,  prior  to  putting  Supplement 
No.  3  into  effect.  NSP  Rate  Schedule 
FERC  No.  436.  Supplement  No.  3  will 
replace  the  transmission  service  portion 
of  the  Municipal  Transmission  Service 
Agreement,  and  sets  forth  the  terms  and 
conditions  and  rates  for  service  to  the 
City  through  December  31,  2012. 

Comment  date:  December  16, 1993,  in 
accordance  with  Standard  Paragragh  E 
at  the  end  of  this  notice. 

8.  Oklahoma  Gas  and  Electric  Co. 

IDocket  No.  ER94-1 71-000] 

Take  notice  that  on  November  18, 
1993,  Oklahoma  Gas  and  Electric 
Company  tendered  for  filing  several 
letters  documenting  agreement  with  the 
Oklahoma  Mimicipal  Power  Authority 
(OMPA)  regarding  the  installation  of 
electric  facilities  necessary  to  provide 
electric  service  to  new  points  of  delivery 
for  OMPA. 

Comment  dofe.  December  16. 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  City  of  Needles,  CA 

IDocket  No.  EL94-8-000] 

Take  notice  that  on  November  4, 
1993.  the  City  of  Needles,  California 
(Qty)  tendered  for  filing  a  letter 


requesting  Commission  assistance  with 
the  resolution  of  the  differing  of 
opinions  between  the  City,  and  the 
Bureau  of  Indian  Afi^airs  about 
maintenance  required  on  a  69,000  volt 
line  which  provided  service  to  the  City. 
Comment  date:  December  16, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Puget  Sound  Power  ft  Light  Co. 

IDocket  No.  ER93-478-O00] 

Take  notice  that  Puget  Sound  Power 
&  Light  Company  (Puget)  on  November 
4, 1993,  tendered  for  filing 
supplemental  information  to  its  original 
filing  in  the  above-referenced  docket. 

Comment  date:  December  16, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE., 
Washington.  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fifing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

[PR  Doc.  93-30105  Filed  12-8-93;  8:45  am] 
BILLING  COOE  6717-01-f> 


Pocket  No.  CP93-548-000] 

Wallkill  Transport  Company,  LP.; 
Intent  To  Prepare  an  Environmental 
Assessment  for  the  Proposed  Wallkill 
Pipeline  Project  and  Request  for 
Comments  on  Environmental  Issues 

December  3, 1993. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or  the 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  environmental  impacts  of  the 
construction  and  operation  of  facilities 
proposed  in  the  Wallkill  Pipeline 
Project.'  This  EA  will  be  used  by  the 


'  Wallkill  Transport  Company  LP.'s  application 
was  filed  with  the  Commission  under  section  7  of 

Continued 
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Conunissioa  in  its  decision-making 
process  to  detennine  whether  an 
environmental  impact  statement  is 
required  and  whether  or  not  to  approve 
the  project. 

Summary  of  the  Proposed  Prtqect 

Wallkill  Transport  Company.  L.P. 
(Walilcill)  wants  Commission 
authorization  to  construct  and  operate 
the  following  facilities  needed  to 
transport  natural  gas  from  an  existing 
Tennessee  Gas  Pipeline  Company 
pipeline  in  the  Town  of  Wantage. 
Sussex  County,  Hew  )ersay  to  the 
planned  Wallkill  Generating  Facility  in 
the  Town  of  Wallkill,  Orange  County. 
New  York: 

•  23  miles  of  new  10-inch-diameter 
pipeline  in  Sussex  County,  New  Jersey 
and  Orange  County,  New  York;  and 

•  A  new  6-incK,meter  run  and  a  new 
6-inch  orifice  meter  at  the  Wallkill 
Generating  Facility. 

The  general  location  of  these  facilities 
is  shown  in  appendix  1.2 

Wallkill  Generating  Company,  LP. 
wants  to  build  and  operate  the  Wallkill 
Generating  Facihty,  an  unspecified 
number  of  compressor  units,  and  a  250- 
foot-long  pipeline  to  transport  natural 
gas  txan  the  terminal  point  of  the 
Wallkill  Pipeline  Proiect  to  the  Wallkill 
Generating  Facility.  Although  these 
facilities  are  not  under  the  jurisdiction 
of  the  FERC,  they  will  be  discussed  in 
theEA. 

Land  Rcqairenents  for  Constmctioa 

The  proposed  pipeline  would 
generally  be  built  adjacent  to  or  within 
existing  utility  rights-of-way  or 
transportation  corridors.  Typically, 
Wallkill  would  use  a  construction  and 
permanent  right-of-way  width  of  50  feet. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  the 
scoping  process  is  to  focus^the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  the  Notice  of 
Intent,  the  Commissicn  retfuests  public 


the  Natural  Cat  Act  and  pait  lS7of  ihe 
Commiisioii's  reguUtions. 

'The  appendices  nrferenced  in  ibU  notice  ate  nut 
being  printed  in  t.he  Federsl  Vej^isltr.  Copies  are 
available  from  the  Corr.m!^5il^ll  s  Public  Keferenca 
Branch,  room  3104.  941  North  Capirol  Street,  HiL, 
Washington,  DC  20426.  or  call  (202)  20»- 1371. 
D-'piM  of  the  appendices  were  sent  to  all  thotie 
receiviijgtfais  notice  in  t.^e  mail. 


comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 
rev:eived  are  taken  into  account  during 
theprep>aration  of  the  EA. 

Tne  EA  will  discuss  impacts  that 
cculd  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings: 

•  Geology  and  soils. 

•  Water  resources.  Hsheries,  and 
wetlands. 

•  Vegetation  and  wildlife. 

•  Endangered  and  threatened  species. 

•  Land  use. 

•  Cultural  resources. 

•  Hazardous  waste. 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  ElA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
these  proceedings.  A  comment  period 
will  be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we 
recommend  that  the  Commission 
approve  or  not  approve  the  project. 

Currenlly  Identified  Environinental 
Issues 

We  have  already  identified  several 
issues  that  we  think  deserve  attention 
based  on  a  preliminary  review  of  the 
proposed  facilities  and  the 
environmental  information  provided  by 
Wallkill.  Keep  in  mind  that  this  is  a 
preliminary  list;  the  list  of  issues  will  be 
added  to,  subtracted  from,  (h-  changed 
based  on  your  comments  and  our  own 
analysis.  Issues  are: 

•  The  pipeline  would  cross  the 
Appalachian  Trail  in  Sussex  County. 
New  Jersey. 

•  The  pipeline  would  cross  Shannen 
Park  in  the  Town  of  Wawayanda, 
Orange  County,  Npw  York." 

•  Thepipeljne  would  be  near  Brae 
Side  Camp  in  the  Town  of  Wallkill, 
Orange  County,  New  York. 

•  Constpjction  of  the  pipeline  would 
take  place  within  50  feet  of  17 
residences. 

•  The  pipeline  would  possibly  cross 
potential  habitat  for  the  small  whorled 
pogonia,  a  federally  listed  endangered 
plant  species. 

•  The  pipeline  would  cross  16 
perennial  streams  and  19  wetlands  and 


would  be  near  1  New  York  State 
regulated  wetland. 

•  The  pipeline  may  cross  or  be  near 
historic  structures  and  archeological 
sites. 

Public  Participation 

You  can  make  a  difference  by  sending 
a  letter  with  your  specific  comments  or 
concerns  about  the  project.  You  should 
focus  on  the  potential  environmental 
effects  of  the  proposal,  alternatives  to 
the  proposal  (including  alternative 
routes),  and  measures  to  avoid  or  lessen 
"environmental  impact.  The  more 
specific  your  comments,  the  more  useful 
they  will  be.  Please  follow  the 
instructions  below  to  ensure  that  your 
comments  are  received  and  properly 
recorded: 

•  Address  your  letter  to:  Lois  Casheif, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  St.  NL., 
Washington.  DC  20426; 

e  Reference  Docket  Na  CP93-548- 

000; 

•  Send  a  copy  of  your  letter  to:  Ms. 
Laura  Turner,  EA  Project  Manager, 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  SL  NE..  room  7312, 
Washington,  DC  20426;  and 

e  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  January  7,  1994. 

If  you  wish  to  receive  a  copy  of  the 
EA,  you  should  request  one  from  Ms. 
Turner  at  the  above  address. 

Becoming  an  Intervenor 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  or  become  an  "intervenor". 
Among  other  things,  infervenors  have 
the  right  to  receive  copies  of  case- 
related  Commission  documents  and 
filings  by  other  interveners.  Likewise, 
each  intervenor  must  provide  copies  of 
its  filings  to  all  other  parties.  If  you 
want  to  bei^ome  an  intervenor  you  must 
file  a  Motion  to  Intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  attached  as  appendix  2. 

Additional  information  about  the 
proposed  project  is  available  from  Ms. 
Laura  Turner,  EA  Project  Manager,  at 
(202) 208-0916. 
Lois  D.  Cashell. 
Sacrftary. 

jFR  Doc.  93-30011  Filed  12-»->»3;  8:45  am) 
BtLLMO  coof  gm-«%-p 
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pocket  No.  CP94-lOfr-000.  et  al.] 

Arkia  Energy  Resources  Co.,  et  ai.; 
Natural  Gas  Certificate  Filings 

December  2, 1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Arkla  Enei;gy  Resources  Co. 

IDocket  No.  CP94-106-0001 

Take  notice  that  on  November  24, 
1993,  Arkla  Energy  Resources  Company 
(AER),  160(5  Smith  Street,  Houston, 
Texas  77002.  filed  in  Docket  No.  CP94- 
106-000  a  request  under  section  7(b)  of 
the  Commission's  Regulations  under  the 
Natural  Gas  Act  for  a  certificate 
permitting  and  approving  abandonment 
of  two  existing  transportation 
agreements  and  authorizing  cancellation 
of  the  underlying  rate  schedules,  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

AER  indicates  that  it  acquired 
transportation  agreements  with 
Williams  Natural  Gas  Company 
(Williams)  dated  December  14. 1945 
(Rate  Schedule  XT-27)  and  November 
30, 1946  (Rate  Schedule  XT-28),  as 
amended,  by  merger  with  Consolidated 
Gas  Utilities  Corporation.  AER  states 
that  these  transportation  agreements  are 
no  longer  necessary  or  beneficial  to  AER 
and  Williams  and  have  been  terminated 
pursuant  to  mutual  written  agreement  of 
AER  and  Williams.  AER  indicates  that 
no  facilities  are  proposed  to  be 
abandoned  herein. 

Comment  date:  December  23. 1993.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Transwestem  Pipeline  Co. 

[Docket  No.  CP94-90-000I 

Take  notice  that  on  November  18, 
1993,  Transwestem  Pipeline  Company 
(Transwestem),'  P.O.  Box  1188, 
Houston.  Texas  77251-1188,  filed  an 
application  pursuant  to  section  7(b)  of 
the  Natural  Gas  Act  and  part  157  of  the 
Commission's  Regulations  for  an  order 
authorizing  the  abandonment  of  an 
exchange  of  gas  2  between  Transwestem 
and  American  Processing  L.P. 
(American)  ^  and  an  Exchange 
Agreement  dated  August  15, 1967.  Upon 
approval,  Transwestem  requests 
cancellation  of  Transwestem "s  Rate 
Schedule  X-6  contained  in 


'  Transwestem  is  a  wholly  owned  subsidiary  of 
Enron  Corp. 

>  Pursuant  to  Ccnunission's  Order  issued  in 
Docket  Nos.  CP6ft-93  and  068-497,  Transwestem 
Pipeline  Company  and  Cabot  Corporation.  38  FPC 
Page  1.197  (1967). 

*  Transwestem  indicates  that  American  is 
successor-in-interest  to  Maple  Gas  Corporation 
which  is  successor-in-interest  to  Cabot  Corporation. 


Transwestem "s  FERC  Gas  Tariff, 
Original  Volume  No.  2.  Transwestem 
states  tliat  gas  is  no  longer  being 
exchanged  under  the  Exchange 
Agreement  and  Transwestem  and 
American  have  settled  all  imbalances 
issues.  On  June  1, 1993,  Transwestem 
submitted  a  notice  to  American 
terminating  the  Exchange  Agreement, 
effective  January  1, 1994. 
Transwestem's  application  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Transwestem  states  that  under  the 
terms  of  the  Exchange  Agreement, 
American  delivers  gas  produced  from  a 
well  in  Lipscomb  County,  Texas,  to 
Transwestem's  24-inch  Panhandle 
lateral  in  Roberts  County,  Texas,  and 
Transwestem  redelivers  substantially 
equivalent  volumes  of  gas  to  American 
in  Gray  or  Carson  Counties,  Texas.  The 
transportation  and  exchange  of  natural 
gas  was  limited  to  10,000  Mcf  per  day 
and  150,000  Mcf  per  month.  The 
original  term  of  the  Exchange 
Agreement  was  to  continue  until 
January  1, 1972,  and  from  year  to  year 
thereafter  until  either  party  provided 
written  notice  to  the  other  of  its  desire 
to  terminate  at  least  (6)  months  prior  to 
the  anniversary  date  thereof. 

Comment  date:  December  23, 1993,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Williams  Natural  Gas  Co. 

[Docket  No.  CP94-1 03-000) 

Take  notice  that  on  November  23, 
1993,  Williams  Natural  Gas  Company 
(Williams),  P.O.  Box  3288,  Tulsa, 
Oklahoma  74101,  filed  in  Docket  No. 
CP94-103-000  a  request  pursuant  to 
§§157.205,  and  157.212(b)  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
install  a  tap  and  appurtenant  facilities 
for  the  delivery  of  intermptible 
transportation  gas  to  GPM  Gas 
Corporation  (GPM)  in  Hemphill  County, 
Texas,  under  its  blanket  certificate 
issued  in  Docket  No.  CP82-479-000,  all 
as  more  fully  set  forth  in  the  request 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Williams  states  that  the  volume  of 
delivery  is  estimated  to  be 
approximately  6,000  Mmcf  annually 
and  2.000  Mcf  on  a  peak  day.  Williams 
indicates  that  the  estimated  cost  of 
constmction  is  $11,090  which  will  be 
reimbursed  by  GPM. 

Comment  date:  January  18. 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


4.  Williston  Basin  Interstate  Pipeline 
Co.  ^ 

(Docket  No.  CP94-no-000| 

Take  notice  that  on  November  30, 
1993,  Williston  Basin  Interstate  Pipeline 
Company  (Williston),  200  North  Third 
Street,  Suite  300,  Bismarck,  North 
Dakota  58501,  filed  in  Docket  No.  CP94- 
110-000  a  request  pursuant  to 
§§  157.205  and  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.216)  for  authorization  to  abandon  a 
meter  and  regulating  station,  under  its 
blanket  certificate  issued  in  Docket  No. 
CP82-487-000,  pursuant  to  section  7(b) 
of  the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Williston  proposes  to  abandon  a 
meter  and  regulator  located  at  the  take- 
off of  the  Marmarth-Bowman 
transmission  lateral,  located  in  Fallon 
County,  Montana.  It  is  indicated  that, 
historically,  gas  was  received  into 
Williston's  system  from  the  Coyote 
Creek  Field  after  it  was  pnx^essed 
through  the  Cenex  Gas  Processing  Plant. 
Williston  also  indicates  that  the  meter 
and  regulator  proposed  to  abandoned 
herein  was  installed  to  measure  the 
excess  gas  produced  from  the  Coyote 
Creek  Field  and  processed  through  the 
Cenex  Gas  Plant  at  Rhame,  North  Dakota 
as  it  entered  Williston's  No.  3  field 
gathering  line. 

Williston  states  that  the  Coyote  Creek 
Field  is  no  longer  producing  and  the 
Cenex  Gas  Plant  has  been  shut  down.  It 
is  indicated  that  gas  is  now  moving  only 
from  Williston's  Cabin  Creek  to  Belle 
Fourche  transmission  mainline  to  the 
Marmarth-Bowman  transmission  lateral 
and  is  measured  at  the  town  border 
stations  of  the  customers  served,  thereby 
eliminating  the  need  for  the  meter  and 
regulator. 

Williston  states  that  no  consent  of 
customers  is  required  because  the 
proposed  abandonment  would  have  no 
effect  on  any  customers. 

Comment  date:  January  18, 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Distrigas  of  Massachusetts  Corp.     ~ 

(Docket  No.  CP94-1 14-000) 

Take  notice  that  on  December  1, 1993. 
Distrigas  of  Massachusetts  Corporation 
("DOMAC")  filed  an  abbreviated 
application  for  a  limited-term  certificate 
of  public  convenience  and  necessity  and 
request  for  expedited  action  requesting 
authority  to  install  certain  temporary  air 
injection  equipment  at  its  liquefied 
natural  gas  ("LNG")  terminal  in  Everett, 
Massachusetts. 
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DO^MC  states  that  it  requires 

additional  air  injection  capability  in 
order  to  air  stabilize  a  cargo  of  LNG 
currently  in  route  to  its  terminal. 
DOMAC  states  that  its  current  air 
injection  equipment  is  inadequate  to      ^ 
fully  air-stabiiize  the  expected  cargo 
because  of  a  combination  of  higher  than 
usual  Btu  content  and  its  arrival  during 
a  period  of  peak  throughput  at 
DOMAC's  terminal.  DOMAC  has 
requested  issuance  of  a  limited-term 
certificate  by  8  a.m.  on  December  6, 
1993. 

Comment  date:  December  16, 1993,  in 
accordance  with  the  Rrst  subparagraph 
of  Staxidaid  Paragraph  F  at  the  end  of 
this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Ad  (18  CFR  157.10].  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  ot  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procediu'e,  a  hearing  will 
be  held  without  further  notice  before  the 
Commissi(Bi  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  lime  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  ihe  public  convenience 
and  necessity.  If  a  motion  fur  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 


G.  Any  person  or  the  Commission's 
staff  niay,  within  45  da]fs  afler  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effiective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdra«vn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treeted  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  C^s  Act. 
Lois  D.  Csshell, 
Secretary. 
IFR  Doc  93-30106  Filed  12-8-93;  8;45  ami 

BILUNa  COM  <T1T-S1-r 


[Docket  No.  CPM-Mt-taq 

Algonquin  Gas  Transmission  Ca; 
Filing 

December  3, 1993. 

Take  notice  that  on  November  22, 
1993,  Algonquin  Gas  Transmission 
Company  (Alqooquin)  tendered  for 
filing  a  rate  sheet  reflecting  rales  for  fall 
service  offered  by  Algonquin  to  its  eight 
shippers  under  Rate  Schedule  AFT-2. 

Service  under  Rate  Schedule  AFT-2 
and  authorization  to  construct  fadlilies 
to  provide  full  service  were  granted  in 
the  Commission's  orders  issued  October 
9, 1991  and  May  20, 1992  in  Algonquin 
Gas  Transmission  Co.,  Docket  Nos. 
CP89-661-004  ef.  al. 

On  September  21, 1993.  Algonquin 
filed  an  application  to,  inter  alia,  amend 
its  initial  rates  for  service  under  Rate 
Schedule  AFT-2  to  reflecn  the  phasing- 
jn  of  service,  revise  facility  costs  and 
revise  cost  of  service  components.  The 
Commission  issued  its  "Order 
Amendment  Certificate"  on  October  29, 
1993  granting  Algonquin's  request.  The 
interim  service  that  vyas  provided  to  the 
AFT-2  customers  beginning  November 
1. 1992.  was  provided  under  a 
separately  authorized  interim  rate 
schedule  and  expired,  under  the  term  of 
its  authorization  on  November  1, 1093. 
The  tariff  sheet  represents  the  rate  sheet 
for  full  service  under  Rate  Schedule 
AFr-2  for  th.e  period  November  1, 1993 
through  October  31, 1994. 

Pursuant  to  §  154.51  of  the 
Commission's  regulations.  Algonquin 
requests  waiver  of  the  notice 
requirements  of  §  154.22  to  the  extent 
necessary  for  the  service  agreements  to 


become  effective  as  of  November  1 .  1993 
the  date  such  service  was  made 
available  to  the  AFT-2  shippers. 

Algonquin  further  states  tnat  copies  of 
its  filing  were  mailed  to  all  of  the  AFT- 
2  shippers  and  affected  state 
commissions. 

Any  f)erson  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure.  All 
such  protests  should  be  filed  on  or 
before  December  10, 1993.  Protests  will 
be  considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
LoisD.Gashall. 
Secretory. 

IFR  Doc  93-30012  Piled  12-8-93;  8:45  ami 
BILUNQ  cooc  sriT-evM 

[Dociwt  No.  Tint  a-ao-oooi 

Algonquin  Qas  Transntlsslon  Co.; 
Proposed  Ctianges  in  FERC  Gas  Tariff 

December  3. 1993. 

Take  notice  that  on  December  1, 1993, 
Algonquin  Gas  Transmission  Company 
(Algonquin),  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Fourth  Revised 
Volume  No.  1  and  Original  Volume  No. 
2,  the  tariff  sheets  listed  on  Appendix  A 
to  the  filing,  with  a  proposed  effective 
date  of  January  1, 1994. 

Algonquin  states  that  the  purpose  of 
this  filing  is  to  implement  Algonquin's 
Gas  Research  Institute  (GRI)  surcharge 
for  1994.  pursuant  to  the  Commission's 
orders  approving  the  "Stipulation  and 
Agreement  Concerning  Post-1993  GRI 
Funding  Mechanism". 

Algonquin  states  that  copies  of  this 
tariff  filing  were  mailed  to  all  customt rs 
of  Algonquin  andrinterested  state 
commissions  shown  on  Algonquin's 
system. 

Any  person  desiring  to  be  heaid  or  to 
protest  said  filing  should  file  a  motion 
to  int«?rvene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  December  10. 1993. 
Protest  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
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file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  Cashell. 

Secretary. 

[FR  Doc.  93-30013  Filed  12-6-93;  8:45  am] 

BILUNC  OOOE  •717-ei-M 


[Docket  No.  RP»4-73-«00] 

ANR  Pipeline  Co.;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

December  3, 1993. 

Take  notice  that  on  December  1, 1993, 
ANR  Pipeline  Company  (ANR)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff. 
Original  Volume  No.  2,  Tenth  Revised 
Sheet  No.  570.  with  a  proposed  effective 
date  of  January  1, 1994. 

ANR  states  that  the  purpose  of  the 
instant  filing  is  to  reflect  an  increase 
from  $249,981  to  $292,034  in  the 
monthly  charge  paid  by  the  High  Island 
Offshore  System  (HIOS)  to  ANR 
pursuant  to  Rate  Schedule  X-64  under 
Original  Volume  No.  2  of  ANR's  FERC 
Gas  Tariff.  Rate  Schedule  X-64  is  a 
Service  Agreement  dated  August  4, 1977 
between  ANR  and  HIOS.  Under  the 
terms  of  this  Service  Agreement,  which 
was  approved  by  Commission  Order 
issued  |uly  6, 1978  at  Docket  No.  CP78- 
134,  ANR  provides  certain  gas 
measurement,  dehydration  and  related 
services  for  HIOS  at  its  Grand  Chenier, 
Louisiana  faciUty. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.211. 385.214).  AH  such  moUons  or 
protests  should  be  filed  on  or  before 
December  10, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashril, 
Secretary. 

(FR  Doc.  93-30014  Filed  12-8-93;  8:45  am] 
MoiNQ  COOC  vni-t-m 


[Docket  No.  RP94-71-000] 

CNG  Transmission  Corp.;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

December  3. 1993. 

Take  notice  that  on  December  1, 1993. 
CNG  Transmission  Corporation  (CNG). 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1.  the  following  tariff  sheets,  with  a 
proposed  effiective  date  of  January  1, 
1994. 

Original  Sheet  No.  37 
First  Revised  Sheet  Nos.  107. 108. 121. 143 
163,  279,  and  369 

CNG  states  that  the  proposed  tariff 
sheets  reflect  tariff  revisions  that  will 
permit  certain  parties  to  convert  their 
current  part  157  services  to  service 
under  part  284  of  the  Commission's 
regulations. 

CNG  states  that  copies  of  the  filing 
were  served  upon  affected  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  December  10. 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  p.roceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  0.  Cashell, 
Secretary. 
IFR  Doc.  93-30015  Filed  12-8-93;  8:45  am) 

BILUNQ  CODE  f717-ei-M 


{Docket  No.  TM94-3-22-000] 

CNG  Transmission  Corp.;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

December  3. 1993. 

Take  notice  that  on  December  1, 1993. 
CNG  Transmission  Corporation  (CNG), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  the  following  tariff  sheets,  with  a 
proposed  effective  date  of  January  1, 
1994: 

Second  Revised  Sheet  Nos.  32  and  33 

CNG  states  that  the  purpose  of  this 
filing  is  to  update  CNG's  tariff  to  reflect 
collection  of  the  1994  research, 
development,  and  demonstration 


(RD&D)  program  costs  of  the  Gas 
Research  Institute  (GRI).  CNG  avers  that 
the  GRI  unit  surcharges  reflected  in 
CNG's  filing  are  in  accordance  with  the 
methodology  of  the  "Stipulation  and 
Agreement  Concerning  Post-1993  GRI 
Funding  Mechanism"  (GRI  Settlement), 
as  approved  by  the  Commission.  The 
rates  proposed  by  CNG  reflect  the 
allocation  of  GRI's  1994  RD&D  program 
costs  to  GRI  members,  as  set  forth  by  the 
Commission's  Opinion  No.  384. 

CNG  states  that  copies  of  the  filing 
were  served  upon  CNG's  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  December  10. 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  Cashell. 
Secretary. 

[FR  Doc.  93-30016  Filed  12-8-93:  8:45  ami 
aiLUNQ  CODE  crir-oi-M 


[Docket  Nos.  RS92-5-011,  RS92-8-010] 

Columbia  Gas  Transmission  Corp.; 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 

December  3, 1993. 

Take  notice  that  on  November  30. 
1993,  Columbia  Gas  Transmission 
Corporation  (Columbia  Transmission) 
and  Columbia  Gulf  Transmission 
Company  (Columbia  Gulf)  tendered  for 
filing  as  part  of  it  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  and 
Columbia  Gulfs  FERC  Gas  Tariff,  > 
Second  Revised  Volume  No.  1.  the  tariff 
sheets  set  forth  on  Appendix  A  to  the 
fifing,  to  be  effective  on  January  1. 1994. 

Columbia  Transmission  and  Columbia 
Gulf  state  that  this  filing  is  being  made 
in  further  compliance  of  the 
Commission's  September  29. 1993 
"Second  Order  Chi  Compliance  Filings 
And  Order  On  Rehearing",  and 
consistent  with  previously  filed  pro 
forma  tariff  sheets  in  their  October  22, 
1993  "Second  Revised  Compliance 
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Filings"  in  the  above- referenced  dockets 
to  implement  effective  January  1, 1994 
open  Diddijig  under  Columbia 
Transmission's  ITS  Rate  Schedule  and 
Columbia  Gulfs  ITS-1  and  ITS-Z  Rate 
Schedules.  *^ 

Columbia  Transmission  and  Columbia 
Gulf  state  that  copies  of  this  Tiling  are 
available  for  inspection  at  their 
principal  places  of  business  at  1700 
MacCorkle  Avenue.  SE.,  Post  Office  Box 
1273,  Charleston.  West  Virginia  25325- 
1273;  and  2603  Augusta,  Post  Office  Box 
4621,  Houston,  Texas  77210-4621. 
respectively,  and  have  been  mailed  to 
all  affected  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December 
10,  1993.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 
(FR  Doc.  93-30017  Filed  12-»-93;  8:45  ami 

MLUNQ  COM  tTIT-ei-M 


[Docket  No.  TM94-2-70-000] 

Columbia  Gutf  Transmission  Co.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

December  3, 1993. 

Take  notice  that  on  November  30. 
1993.  Columbia  Gulf  Transmission 
Company  (Columbia  Gulf),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  the 
following  revised  tariff  sheets,  with  the 
proposed  effective  date  of  January  1. 
1994: 

Second  Revised  Sheet  No.  018 
First  Revised  Sheet  No.  018A 
Second  Revised  Sheet  No.  019 
First  Revised  Sheet  No.  019A 

Columbia  Gulf  states  that  the 
aforementioned  tariff  sheets  are  being 
filed  to  revise  the  Gas  Research  Institute 
(GRl)  General  RD&D  Funding  Unit 
Rates,  as  authorized  by  the  Federal 
Energy  Regulatory  Commission 
(Commission)  by  Order  issued  on 
October  5. 1993  in  Docket  No.  RP93- 


140-000,  et  al.,  establishing  a  funding 
mechanism  for  1994.  Under  the  funding 
mechanism,  pipelines  will  collect  the 
GRl  volumetric  surcharge  of  .85  cents 
per  Dth  on  all  nondiscounted 
commodity  charges  and  nondiscounted 
one-part  rates  for  transportation 
services.  Pipeline  members  will  also 
charge  a  surcharge  of  21.80  cents  per 
Dth  per  month  on  the  demand/ 
reservation  components  of  firm  service 
rates  for  "high  load  factor  customers," 
(customers  with  load  factors  exceeding 
50%)  and  13.40  cents  per  Dth  per  month 
on  the  demand/reservation  components 
of  firm  service  rates  for  "low  load  factor  , 
customers."  (customers  with  load 
factors  of  50%  or  less). 

Columbia  Gulf  states  that  copies  of 
this  filing  were  served  upon  all 
Columbia  GulPs  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  December  10, 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  Columbia  GulTs  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection. 
Lois  D.  Cashell, 
Secretory. 
|FR  Doc.  93-30018  Filed  12-8-93;  845  ami 

BILUNG  CODE  e717-01-M 


[Docket  No.  TM94-2-24-000] 

Equitrans.  Inc.;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

December  3, 1993. 

Take  notice  that  on  December  1, 1993, 
Equitrans.  Inc.  (Equitrans),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1.  the  following 
tariff  sheets  to  be  effective  January  1, 
1994: 

2nd  Substitute  First  Revised  Sheet  No.'  5 
2nd  Substitute  First  Revised  Sheet  No.  6 
2nd  Substitute  First  Revised  Sheet  No.  8 

First  Revised  Sheet  No.  260 

First  Revised  Sheet  No.  261 

Pursuant  to  Opinion  No.  384  in 
Docket  No.  RP93-140-000.  issued 
October  5, 1993,  the  Commission 
authorized  pipeline  companies  to 


collect  the  Gas  Research  Institute  (GRl) 
funding  unit  I.  am  their  customers.  The 
1994  GRl  unitdemand  surcharge 
approved  by  the  Commission  is  S.2180 
per  dekatherm  (Dth)  for  high  load  factor 
customers  and  $.1340  per  Dth  for  low 
load  fSfctdr  customers  along  with  a 
$.0085  per  Dth  commodity  surcharge. 
Equitrans  proposes  to  include  language 
in  Section  28  of  its  General  Terms  and 
Conditions  explaining  the  methodology 
for  determining  customer  load  factors 
for  the  purpose  of  assessing  the  GRl 
demand  surcharge. 

Equitrans  states  that  a  copy  of  its 
filing  has  been  served  upon  its 
purchasers  and  interested  state 
commissions. 

'  Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426,  in  accordance  with 
§§385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December 
10, 1993.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  persons  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  93-30022  Filed  12-»-93;  8:45  ami 

BH.LIHO  CODE  6717-01-M 

pocket  No.  T|yifi4-0-33-000] 

El  Paso  Natural  Gas  Co.;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

December  3, 1993. 

Take  notice  that  on  November  30, 
.1993,  El  Paso  Natural  Gas  Company  (El 
Paso),  tendered  for  filing,  pursuant  to 
part  154  of  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
Regulations  Under  the  Natural  Gas  Act, 
certain  tariff  sheets  to  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1-A 
and  Third  Revised  Volume  No.  2  to 
implement  Gas  Research's  Institute's 
(GRl)  1994  funding  mechanism  to 
become  effective  January  1. 1994. 

On  October  5, 1993  the  Commission 
issued  Opinion  No.  384  at  Etocket  No. 
RP93-140-O00,  approving  GRl's  June 
10, 1993  funding  mechanism  for  use  in 
collecting  GRI's  1994  budget.  El  Paso 
states  that  the  tendered  tariff  sheets 
serve  to  implement  GRI's  funding 
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mechanism  for  the  period  commencing 
January  1. 1994  through  December  31. 
1994.  Accordingly,  the  tendered 
Statement  of  Rates  tariff  sheets  set  forth 
the  charges  approved  by  the 
Commission  for  GRl  as  follows:  (1)  Rate 
Schedule  T-3  firm  transportation 
reservation  surcharges,  for  high  load 
factor  Shippers  of  $.2180  per  dth  per 
month  and  for  low  load  factor  Shippers 
of  $.1340  per  dth  per  month,  plus  a 
usage  surchai^ge  of  $.0085  per  dth  for  all 
Rate  Schedule  T-3  Shippers;  (2)  Rate 
Schedule  FTS-S.  for  small  quantity  firm 
Shippers,  will  be  assessed  a  usage 
surcharge  of  $.0200  per  dth;  (3)  Rate 
Schedule  T-1  for  interruptible  Shippers, 
will  be  assessed  a  usage  surcharge  of 
$.0085  per  dth;  and  (4)  the  necessary 
changes  to  the  GRl  funding  mechanism. 
Section  18  in  El  Paso's  FERC  Gas  Tariff, 
Volume  No.  1-A  to  reflect  the 
modifications  as  required  in  Opinion 
No.  384. 

El  Paso  states  that  such  reservation 
and  usage  surcharges  will  be 
considered,  for  the  purposes  hereof,  as 
the  first  rate  increment  to  be  discounted 
in  the  event  El  Paso  discounts  its 
reservation  and/or  usage  rates.  In  other 
words,  if  El  Paso  discounts  its 
reservation  and/or  usage  rates  more  than 
the  rates  stated  above,  the  GRl 
surcharges  are  not  applicable;  however, 
if  El  Paso  discounts  its  reservation  and/ 
or  usage  surcharges  by  less  than  the 
rates  stated  above,  the  difference 
between  the  GRl  surcharge  and  the 
discounted  rate  will  be  collected  and 
remitted  to  GRl.  El  Paso  states  that  this 
treatment  is  consistent  with  the 
provisions  of  Opinion  No.  384. 

El  Paso  requests  that  the  tendered 
tariff  sheets  be  accepted  for  filing  and 
permitted  to  become  effective  January  1 
1994. 

El  Paso  states  that  copies  of  the  filing 
were  served  upon  all  interstate  pipeline 
system  transportation  customers  of  El 
Paso  and  interested  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426,  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commissions's  Regulations.  All  such 
motions  or  protests  should  be  filed  on 
or  before  December  10, 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  beK:ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
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Commission  and  are  available  for  public 

inspection  in  the  public  reference  room. 

Lois  0.  Cashdl. 

Secretory. 

[FR  Doc  93-30019  Filed  12-S-93;  8:45  am] 

BILLING  COOE  tnr-OI-M 


[Docket  No.  RP»4-«1-O00] 

El  Paso  Natural  Gas  Co.;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

December  3, 1993. 

Take  notice  that  on  November  30, 
1993,  El  Paso  Natural  Gas  Company  (El 
Paso)  tendered  for  filing,  pursuant  to 
part  154  of  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
Regulations  Under  the  Natural  Gas  Act 
and  Section  31  of  the  General  Terms 
and  Conditions  of  its  First  Revised 
Volume  No.  1-A  Tariff,  certain  tariff 
sheets  which,  when  accepted  for  filing 
and  permitted  to  become  effective,  will 
adjust  the  Washington  Ranch 
Reservation  Surcharges  for  interest  and 
true-up  and  update  certain  references  in 
the  tariff.  In  addition,  the  filing 
comprises  El  Paso's  report  of  stranded 
costs  for  its  Washington  Ranch  Storage 
Facility,  as  required  by  Section  4.3  of 
the  Offer  of  Settlement  in  Restructuring, 
Rate  and  Related  Proceedings  at  Docket 
Nos.  RP91-188-O00.  RP92-214-000  and 
RS92-60-O00,  et  al.,  (Settlement). 

As  a  part  of  the  Settlement,  El  Paso, 
among  other  things,  proposed  to  treat  its 
Washington  Ranch  Storage  Facility  as 
an  adjunct  to  its  transmission  system  for 
both  rate  and  certificate  purposes. 
El  Paso  states  that  it  proposed  to 
reduce  its  investment  in  Washington 
Ranch  by  selling  a  portion  of  the 
inventory  and  writing  down  the 
remaining  inventory  and  plant,  the 
resulting  impact  of  which  was  an 
estimated  $61.3  milUon  of  stranded 
investment  costs.  El  Paso  proposed  to 
recover  from  its  affected  firm  Shippers 
under  Rate  Schedules  T-3  and  FTS-S 
the  actual  stranded  cost  resulting  from 
the  reduction  in  its  Washington  Ranch 
investment,  plus  applicable  interest,  by 
means  of  a  reservation  charge  designed 
to  amortize  the  cost  incurred  over  a 
period  commencing  with  the 
effectiveness  of  the  Settlement  and 
ending  not  later  than  December  31, 
1996.  As  part  of  the  Settlement.  El  Paso 
proposed  a  new  tariff  provision,  Section 
31,  Washington  Ranch  Facility  Stranded 
Investment  Cost  Recovery,  to  implement 
the  proposal. 

El  Paso  states  that  by  order  issued 
October  29. 1993  at  Docket  No.  RS92- 
60-016  and  017,  et  al„  the  Commission 
accepted,  among  other  things,  the 


Washington  Ranch  tariff  sheets  to  be 
effective  Octc^c  1, 1993. 

El  Paso  states  that  Section  31.4(b)  of 
its  tariff  provides  the  mechanism  by 
which  El  Paso  will  adjust  each 
Shipper's  Monthly  Amortized  Amount 
for  interest  calculated  on  the 
unrecovered  balance  of  its  stranded 
investment  cost.  The  tariff  further 
provides  that  El  Paso  will  adjust  its  rates 
for  any  differences  resulting  from  the 
use  of  estimated  interest  versus  actual 
interest  and  such  differences  shall  be 
added  to  or  deducted  from  the  estimated 
interest  for  the  upcoming  six  (6)  month 
period.  El  Paso  states  that  no  adjustment 
for  differences  between  the  calculation 
of  the  actual  and  estimated  interest  rates 
was  necessary  for  the  period  February  1. 
1993  through  December  31, 1993  since 
the  rates  were  the  same. 

El  Paso  states  that  Section  31.5  of  its 
tariff  provides  that  El  Paso  will  file  a 
true-up  related  to  the  sale  of  inventory 
to  be  effective  January  1 ,  1995.  Since  El 
Paso  has  completed  the  sale  of  the 
required  inventory  amount  and  realized 
a  gain  on  such  sales.  El  Paso  requests 
that  the  Commission  grant  waiver  of 
Section  31.5  to  allow  an  early  true-up  of 
the  $1.5  million  gain  realized  fi^m  the 
sale  of  the  Washington  Ranch  inventory, 
to  become  effective  Januaiy  i,  1994. 

El  Paso  states  that  the  fifing  and  the 
schedules  included  therewith  constitute 
El  Paso's  report  of  costs  as  required  by 
Section  4.3  of  the  Settlement.  El  Paso 
requests  that  the  Commission  require 
any  comments  on  this  report  be  due  on 
or  before  January  14, 1994  and  reply 
comments  be  due  on  or  before  January 
28,  1994. 

El  Paso  requested  that  the 
Commission  accept  the  tendered  tariff 
sheets  for  filing  and  permit  them  to 
become  effective  January  1. 1994,  which 
is  not  less  than  thirty  (30)  days  after  the 
date  of  the  filing. 

El  Paso  states  that  copies  of  the  filing 
were  served  upon  all  interstate  pipeline 
transportation  customers  of  El  Paso  and 
interested  state  regulatory  commissions. 
Any  person  desiring  to  be  heard  or  to 
protest  said  fihng  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington, 
E)C  20426,  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission's  Regulations.  All  such 
motions  or  protests  should  be  filed  on 
or  before  December  10,  1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
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Commission  and  are  available  for  public 

inspection  in  the  public  reference  room. 

LoisD.CasheU. 

Secretary. 

IFR  Doc  93-30020  Filed  12-6-93;  8:45  ainj 

HUMO  COM  •717-ei-M 

[Docket  No.  RP94-e2-000] 

El  Paso  Natural  Gas  Co.;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

December  3, 1993. 

Take  notice  that  on  November  30, 
1993.  El  Paso  Natural  Gas  Company  (El 
Paso)  tendered  for  filing  and  acceptance, 
pursuant  to  part  154  of  the  Federal 
Energy  Regulatory  Commission's 
(Commission)  Regulations  Under  the 
Natural  Gas  Act,  tariff  sheets  to  its  First 
Revised  Volume  No.  1-A  Tariff  and 
Third  Revised  Volume  No.  2  Tariff. 

El  Paso  states  that  on  January  29, 
1993,  at  Docket  Nos.  RP91-188-O00, 
RP92-214-000  and  RS92-60-C00,  et  al.. 
it  filed  an  OH^er  of  Settlement  in 
Restructuring,  Rate  and  Related 
Proceedings  (Settlement).  El  Paso  states 
that  Article  III,  paragraph  3.1(a), 
Production  and  Gathering  Facilities, 
provkies  that  all  costs  of  the  field 
transmission  facilities  being  collected 
through  mainline  usage  rates  or 
reservation  charges  will  be  "phased- 
out"  of  mainline  rates  over  a  transition 
period  ending  December  31, 1995  and 
that  such  costs  will  be  included  in  field 
transportation  rates.  El  Paso  states  that 
the  Settlement  further  states  that  with 
respect  to  any  future  rates  that  become 
effective  on  or  after  January  1. 1996,  El 
Paso  will  not  propose  to  recover  any  of 
the  costs  of  its  production  area  service 
facilities  through  its  mainline  usage 
rates  (either  firm  or  interruptible), 
mainline  reservation  charges  or  other 
mainline  rates. 

El  Paso  states  that  on  April  30, 1993, 
the  Commission  issued  an  "Order 
Accepting  Settlement  and  Compliance 
Filing  Subject  to  Modifications,"  at 
Docket  No.  RS92-60-000,  et  al.  On 
August  31, 1993,  the  Commission  issued 
an  "Order  Denying  Rehearing,  Granting 
and  Denying  Clarification,  Terminating 
Technical  Conference  in  Part,  Accepting 
Revised  Compliance  Filings,  and 
Granting  Limited  Waiver,"  at  Docket 
No.  RS92-60-011.  et  al.  El  Paso  states 
that  on  September  14, 1993  at  Docket 
No.  RS92-60-016.  et  al.,  it  filed  tarifT 
sheets  to,  among  other  things, 
implement  the  Settlement  effective 
October  1, 1993,  El  Paso  states  that  on 
October  29, 1993  at  Docket  Nos.  RS92- 
60-016  and  017,  et  al.,  the  Commission 
accepted  El  Paso's  revised  compliance 
filing,  subject  to  conditions,  granted 


clarification,  and  granted  in  part  and 
denied  in  part  rehearing. 

El  Paso  states  that  Article  III, 
paragraph  3.2,  of  the  Settlement 
provides  that  El  Paso  will  reduce  the 
amount  of  field  transportation  costs 
included  in  mainline  rates  effective 
with  the  implementation  of  its 
Settlement.  Furthermore,  El  Paso  will 
file  a  revision  in  its  mainline  and  field 
transportation  rates  to  be  effective  as  of 
January  1. 1994. 1995  and  1996.  El  Paso 
states  Uiat,  in  accordance  with  the 
provisions  of  the  Settlement,  it  tendered 
Statement  of  Rates  tariff  sheets  which 
reflect  the  phase-out  of  a  portion  of  the 
field  transportation  costs  from  its 
mainline  transportation  rates  (i.e.,  a  rate 
decrease)  and  an  increase  in  the 
applicable  field  transportation  rates 
effective  January  1. 1994.  El  Paso  states 
that  the  field  transportation  rate  has 
increased  from  $0.1390  to  $0.1560  per 
dth  while  the  mainline  rates  have 
decreased  by  the  amounts  reflected  on 
the  schedule  attached  with  the  filing. 

El  Paso  states  that  the  rates  refiected 
on  the  tarifT  sheets  are  those  rates  which 
have  been  approved  as  part  of  the 
Settlement. 

El  Paso  requested  that  the 
Commission  accept  the  tendered  tariff 
sheets  for  filing  and  permit  them  to 
become  effective  on  January  1, 1994. 
which  is  not  less  than  thirty  (30)  days 
after  the  date  of  the  filing. 

El  Paso  states  that  copies  of  the  filing 
were  served  upon  all  interstate  pipeline 
system  transportation  customers  of  El 
Paso  and  interested  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426.  in  accordance  with 
§§385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  December  10, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lou  D.  Casheil, 
Secretary. 

(PR  Doc.  93-30021  Filed  12-8-93;  8:45  am] 
■tUMO  COM  tri7-01-«l 


[Docket  No.  TM94-2-34-000] 

Florida  Gas  Transmission  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

December  3, 1993. 

Take  notice  that  on  December  1, 1993. 
Florida  Gas  Transmission  Company 
(FGT)  tendered  for  filing  to  become  part 
of  its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  with  a  proposed  effective  date 
January  1, 1994: 

First  Revised  Sheet  No.  8A 
First  Revised  Sheet  No.  SB 

FGT  states  that  the  above-referenced 
tariff  sheets  are  being  filed  pursuant  to 
Commission  Order  in  Docket  No.  RP93- 
133-000  issued  on  March  22, 1993  to 
reflect  the  1994  funding  mechanism  for 
GRI's  approved  1994  expenditures  and 
pursuant  to  Commission  Order  in 
Docket  No.  RP93-14O-O00  issued  on 
October  5, 1993  which  approved  GRIs 
1994  research,  development  and 
demonstration  (RD&D)  expenditures. 
The  funding  mechanism  includes  the 
approved  GRI  demand  charges  of  21.8 
cents  per  MMBtu  per  month  (.72e  per 
MMBtu  stated  on  the  daily  demand 
basis  underlying  FGT's  demand 
reservation  charges)  to  be  applicable  to 
firm  shippers  with  load  factors 
exceeding  50%.  13.4  cents  per  MMBtu 
per  month  (.44(C  per  MMBtu  stated  on 
the  daily  demand  basis  underlying 
FGT's  demand  reservation  charges)  to  be 
applicable  to  firm  shippers  with  load 
factors  of  50%  or  less  and  a  volumetric 
charge  of  0.85  cents  per  MMBtu  to  be 
applicable  to  all  one-part  interruptible 
rates  and  to  the  commodity  portion  of 
two-part  rates  to  the  extent  such 
volumes  are  not  discounted.  In  addition, 
the  1994  funding  mechanism  includes  a 
volumetric  chsH^e  of  2.0  cents  per 
MMBtu  to  be  applicable  to  all  one-part 
small  customer  rates. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NW.,  Washington, 
DC  20426  in  accordance  with  §§  385.211 
and  385.214  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  10, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
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Commission  and  are  available  for  public 

inspection. 

Lois  D.  Casheil. 

Secretary. 

IFR  Doc.  93-30023  Filed  12-8-93;  8:45  am| 

BiLUNG  COM  cnr-oi-M 

[Docket  No.  TM94-2-61-000] 

Great  Lakes  Gas  Transmission  Limited 
Partnership;  Proposed  Changes  in 
FERC  Gas  Tariff 

December  3, 1993. 

Take  notice  that  on  November  30, 
1993.  Great  Lakes  Gas  Transmission 
Limited  Partnership  (Great  Lakes), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  the  following  revised  tariff  sheets, 
proposed  to  become  effective  January  1. 
1994. 

Second  Revised  Volume  No.  1 
First  Revised  Sheet  No.  7 
First  Revised  Sheet  No.  48 

Great  Lakes  states  that  the  proposed 
tariff  sheets  are  being  filed  to  reflect  (1) 
the  Gas  Research  Institute  (GRI)  funding 
unit  factors  approved  pursuant  to  the 
Commission's  "Order  on  Proposed 
Funding  Mechanism",  issued  on 
October  5. 1993.  in  Docket  No.  RP93- 
140-000,  and  (2)  modification  of  Great 
Lakes'  existing  GRI  Adjustment  Charge 
tariff  provisions  to  reflect  appropriate 
application  of  the  revised  GRI  funding 
unit  to  Great  Lakes'  transportation 
services. 

Great  Lakes  states  further  that  the 
Commission's  Order  authorized,  inter 
alia,  the  establishment  of  a  new  GRI 
funding  unit  to  be  applicable  to  the 
Demand/Reservation  component  of 
pipeUne  transportation  services  of  21. 8C 
per  Mcf  per  month  (Load  Factor  greater 
than  50%),  of  13.4«  per  Mcf  per  month 
(Load  Factor  50%  or  less)  and  a  funding 
unit  of  0.85r  per  Mcf  applicable  to  the 
Commodity/Utilization  comjjonent  of 
such  services. 

Great  Lakes  requests  that  the  above 
tariff  sheets  become  effective  on  January 
1, 1994,  to  coincide  with  the  effective 
date  of  the  GRI  fimding  unit  rates 
approved  in  the  above-described 
Commission  Order. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  Motion 
to  Intervene  or  Protest  with  the  Federal 
Enei^gy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  214 
or  211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  December  10, 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 


be  taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Copies  of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Commission's  public 

reference  room. 

Lois  D.  Casheil, 

Secretary. 

[FR  Doc.  93-30024  Filed  12-«-93;  8:45  am) 

BILUNO  COM  (TIT-OI-M 


pocket  No.  RP94-72-000] 

Iroquois  Gas  Transmission  System, 
LP,;  Proposed  Changes  In  FERC  Gas 
Tariff 

December  3. 1993. 

Take  notice  that  on  December  1, 1993. 
Iroquois  Gas  Transmission  System,  L.P. 
(Iroquois),  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Volume  No.  1, 
revised  tariff  sheets  Usted  on  Appendix 
A  to  the  filing,  with  a  proposed  effective 
date  of  January  1, 1994. 

Iroquois  states  that  the  proposed 
changes  would  increase  revenues  from 
jurisdictional  service  by  $8,425  million 
(6.0%),  based  on  the  twelve-month 
period  ended  July  31, 1993,  as  adjusted 
for  changes  through  April  30, 1994. 
Additionally,  Iroquois  states  that  it  is 
making  certain  minor  tariff  revisions  of 
a  clarifying  or  conforming  nature. 

Iroquois  states  that  this  rate  filing  is 
the  first  major  rate  change  to  be 
proposed  since  the  pipeline  commenced 
service  in  December  1991,  and  that  the 
filing  is  necessary  to  reflect  the  current 
costs  of  constructing  and  operating  the 
pipeline. 

Iroquois  states  that  a  copy  of  its  filing 
was  served  on  each  of  its  customers  and 
affected  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  December  10. 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Casheil. 
Secretary. 

[FR  Doc.  93-30025  Filed  12-»-93;  8:45  am) 
WLUNQ  COM  •717-41-M 


[Docket  No.  TM94-2-46-000] 

Kentucky  West  Virginia  Gas  Co.; 
Proposed  Changes  In  FERC  Gas  Tariff 

December  3. 1993. 

Take  notice  that  on  November  30, 
1993.  Kentucky  West  Virginia  Gas 
Company  (Kentucky  West),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Third  Revised  Volume  No.  1.  First 
Revised  Sheet  No.  162.  to  become 
effective  January  1, 1994. 

Kentucky  West  states  the  revised  tariff 
sheet  amends  its  Gas  Research  Institute 
(GRI)  funding  charge  to  place  in  effect 
on  January  1. 1994.  the  new  Gas 
Research  Institute  funding  unit  of 
$.0085  per  Dth  on  all  applicable 
nondiscounted  commodity  units  and 
nondiscounted  one-part  rates  for 
transportation  service.  Additionally, 
there  will  be  a  $0,218  per  Dth  per  month 
demand  or  reservation  surcharge  on  all 
firm  transportation  entitlements  for 
customers  with  load  factors  exceeding 
50%  and  $.134  per  Dth  per  month  for 
Customers  with  load  factors  of  50%  or 
less.  A  surcharge  of  $.02  per  Dth  will  be 
assessed  to  all  VTS  Customers.  This 
funding  unit  was  approved  by  the  FERC 
in  Opinion  No.  384.  issued  on  October 
5. 1993.  under  Docket  No.  RP93-140- 
000. 

Kentucky  West  states  that,  by  its 
filing,  or  any  request  or  statement  made 
therein,  it  does  not  waive  any  rights  to 
collect  amounts,  nor  the  right  to  collect 
carrying  charges  applicable  thereto,  to 
which  it  is  entitled  pursuant  to  the 
mandate  of  the  United  States  Court  of 
Appeals  for  the  Fifth  Circuit  issued  on 
March  6, 1986,  in  Kentucky  West 
Virginia  Gas  Co.  v.  FERC,  780  F.2d"l231 
(5th  Cir.  1986),  or  to  which  it  becomes 
entitled  pursuant  to  any  other  judicial 
and/or  administrative  decisions. 

Kentucky  West  states  that  a  copy  of  its 
filing  has  been  served  upon  each  of  its 
jurisdictional  customer  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulation  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426.  in  accordance  with  ' 
§§  385.21 1  and  285.214  of  the 
Commission's  Rules  and  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  December 
10. 1993.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  j)erson  wishing  to 
become  a  party  must  file  a  motion  to 
intervene. 
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Opies  of  this  filing  are  on  flie  with 
the  Commission  and  are  available  for 
public  inspection. 
Lois  D.  Cas&ell, 
Secretary. 

|FR  Doc  93-30026  Filed  12-8-93;  8:45  aift) 
nujNQ  COM  <n7-«t-M 


[Docket  No.  TM94-2-6-000) 

Midwestern  Gas  Transmission  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

December  3. 1993. 

Take  notice  that  on  December  1. 1993, 
Midwestern  Gas  Transmission  Company 
(Midwestern),  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  First  Revised  Tariff  Sheet 
No.  7,  with  a  proposed  effective  date  of 
January  1, 1994. 

Midwestern  states  that  this  filing 
reflects  revisions  in  the  recovery  of  take- 
or-pay  and  contract  reformation  costs 
billed  to  Midwestern  by  its  upstream 
supplier.  Tennessee  Gas  Pipeline 
Company  (Tennessee)  pursuant  to 
Section  XXX  of  Tennessee's  General 
Tenos  and  Conditions. 

Midwestern  further  states  that  the 
revised  demand  surcharge  amount 
reflects  an  increase  over  the  previously 
effective  demand  surcharge  amount, 
which  was  filed  on  May  28, 1993,  in 
Docket  No.  TM93-4-5,  resulting  in  a 
new  proposed  effective  demand 
surcharge  amount  of  $866,073, 
including  interest.  The  proposed  new 
amount  has  been  amortized  over  a  six 
month  period.  The  current  volumetric 
charge  will  not  change. 

Midwestern  states  that  copies  of  the 
filing  have  Iwen  mailed  to  all  of  its 
jurisdictional  customers  and  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
filing  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  18  CFR  385.211 
and  385  214.  All  such  petitions  or 
protests  should  be  filed  on  or  before 
December  10, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  this  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 


of  this  filing  are  on  file  and  available  for 
public  inspection. 
Lois  D.  Cashell, 

Secretory'. 

IFR  Doc  93-30027  Filed  12-8-93;  HAS  am| 

SUUNQ  COOC  S717-01-M 


[Docket  No.  TM94-2-2S-0001 

iyNssissippi  River  Transmission  Corp; 
Proposed  Changes  in  FERC  Gas  Tariff 

December  3, 1993. 

Take  notice  that  on  November  30, 
1993,  Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Third 
Revised  Volume  No.  1,  the  following 
tariff  sheets,  with  a  proposed  effective 
date  of  January  1, 1994: 

First  Revised  Sheet  No.  5  • 

First  Revised  Sheet  No.  6 
First  Revised  Sheet  No.  7 
First  Revised  Sheet  No.  10 
First  Revised  Sheet  No.  227 
First  Revised  Sheet  Na  228 

MRT  states  that  the  tarifl'  sheets  reflect 
the  Gas  Research  Institute's  (GRI) 
surcharges  in  accordance  with  the 
Commission's  Order  issued  October  5, 
1993,  at  Docket  No.  RP93-140-^00. 

MRT  states  that  a  copy  of  the  revised 
tariff  sheets  is  being  mailed  to  each  of 
its  jurisdictional  customers  and  to  the 
State  Commissions  of  Arkansas, 
Missouri,  and  Illinois. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with 
§§  385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214). 
All  such  motions  or  protests  should  be 
filed  on  or  before  December  10. 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  pnx:eeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  %vith  the  (!)ommission  and  are 
available  for  public  inspection. 
Lots  D.  Caslieil, 
Secretary. 
jFR  Doc.  93-30028  Filed  12-8-93;  8.45  ami 

StLUNO  COOC  671T-0V4I 


[Docket  Na  RP94-68-000] 

Mississippi  River  Transmission  Corp.; 
Proposed  Changes  in  FERC  Tariff 

Decembers,  1993. 

Take  notice  that  on  December  1, 1993, 
Missfsliippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1 .  certain  revised 
tariff  sheets.  MRT  stated  that  the 
purfKJse  of  this  filing  is  to  adjust  MRT's 
rates  to  reflect  $5,637,133  of  gas  supply 
realignment  costs,  plus  applicable 
interest,  pursuant  to  Section  16.3  of  the 
General  Terms  and  Conditions  of  its 
Tariff.  MRT  stated  that  this  filing 
includes  the  cost  of  terminating  gas 
supply  contracts  pursuant  to  four 
buyout  agreements. 

MRT  requested  an  effective  date  of 
January  1, 1994  for  these  tariff  sheets. 

MRT  stated  that  copies  of  its  filing  are 
available  for  inspection  at  its  business 
offices,  located  in  St.  Louis.  Missouri, 
and  have  been  mailed  to  all  of  its 
affected  customers  and  the  State 
Commissions  of  Arkansas,  Missouri  and 
Illinois. 

Any  person  desiring  to  be  heard  or 
protest  the  subject  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE.. 
Washington,  DC  20426,  in  accordance 
with  §§385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.211  and  385.214. 
All  such  motions  and  protests  should  be 
filed  on  or  before  December  10, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  available 
for  public  inspection. 
Lois  D.  Caslieil, 
Secretary. 
(FR  Doc.  93-30029  Filed  12-8-93;  8.45  ami 

BtUINO  COOC  t717-«1-U 


[Docket  No.  TM94-2  -26-000] 

Natural  Gas  Pipeline  Company  of 
America;  Proposed  Changes  In  FERC 
Gas  Tariff 

Decembers.  1993. 

Take  notice  that  on  December  1, 1993, 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1,  revised  tariff 
sheets  to  be  effective  January  1, 1994. 
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Natural  states  that  the  purpose  of  the 
filing  is  to  implement  the  Gas  Research 
Institute  (GRI)  Adjustment  in 
accordance  with  Section  39  of  the 
General  Terms  and  Conditions  of 
Natural's  FERC  Gas  Tariff.  The  GRI  rates 
were  approved  by  Commission  Opinion 
and  Order  issued  October  5. 1993  at 
Docket  No.  RP93-1 40-000  to  be 
effective  January  1. 1994.  Natural  states 
that  it  also  filed  to  make  minor  changes 
in  Section  39. 

Natural  requested  waiver  of  the 
Commission's  Regulations  to  the  extent 
necessary  to  permit  the  tariff  sheets  to 
become  effective  January  1, 1994. 

Natural  states  that  a  copy  of  the  filing 
is  being  mailed  to  Natural's 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  on  or  before  December  10, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D,  Cashell, 
Secretory. 

IFR  Doc.  93-30030  Filed  12-8-93;  8:45  am) 
BtLUNG  COOC  crir-ci-M 

Pocket  No.  RS92-45-010] 

Natural  Gas  Pipeline  Company  of 
America;  Proposed  Changes  in  FERC 
Gas  Tariff 

December  3. 1993. 

Take  notice  that  on  December  1,  1993, 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1,  First  Revised 
Sheet  Nos.  353  and  355  through  358  to 
be  effective  January  1, 1994. 

Natural  states  that  the  purpose  of  the 
filing  is  to  reflect  revised  sales  service 
elections  by  three  of  its  small  customers 
that  had  previously  requested  sales 
service  of  Natural.  Natural  states  that 
the  Commission  had  granted  it  waiver  to 
perform  such  sales  service  without 
forming  a  separate  merchant  division  in 
its  "Order  on  Compliance  Filing  and 


Rehearing"  issued  September  17, 1993 
at  Docket  No.  RS92-45.  Natural  states 
that  the  revised  Tariff  sheets  remove 
references  to  sales  service  by  Natural. 

Natural  requested  waiver  of  the 
Commission's  Regulations  to  the  extent 
necessary  to  permit  the  Tariff  sheets  to 
become  effective  January  1, 1994. 

Natural  states  that  a  copy  of  the  filing 
is  being  mailed  to  Natural's 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
IX:  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  on  or  before  December  10. 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  fiUng  are  on 
file  with  the  Commission  and  are 
available  for  pubfic  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell. 
Secretary. 
[FR  t)oc.  93-30031  Filed  12-8-93;  8:45  am) 

BILUNG  CODE  CTir-OI-M 


Pocket  No.  RP94-64-000] 

Northern  Natural  Gas  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

December  3. 1993. 

Take  notice  that  on  December  1, 1993, 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  changes 
in  its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1. 

Northern  states  that  tlie  filing  revised 
the  initial  Stranded  Account  No.  858 
surcharge  to  recover  costs  incuired  by 
Northern  related  to  its  contracts  with 
third-party  pipelines.  Therefore, 
Northern  has  filed  Fifth  Revised  Sheet 
Nos.  50.  51.  and  53  to  revise  this 
surcharge  effective  January  1 .  1994. 

Northern  states  that  copies  of  this 
filing  were  served  upon  the  company's 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  .file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
DC  20426.  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 


All  such  motions  or  protests  should  be 
filed  on  or  before  December  10. 1993. 
Protests  will  be  (5onsidered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  93-30032  Filed  12-8-93;  8:45  ami 

BILLING  CODE  •717-01-M 


[Docket  No.  RP04-6S-OOaj 

Northern  Natural  Gas  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

Decembers.  1993. 

.    Take  notice  that  on  December  1,1993. 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  changes 
in  its  FERC  Gas  Tariff.  Fifth  Revised 
Volume  No.  1. 

Northern  states  that  the  filing 
establishes  the  revised  surcharge  to 
recover  costs  incurred  by  Northern 
related  to  the  realignment  of  its  gas 
supply  contracts.  Therefore,  Northern 
has  filed  Fourth  Revised  Sheet  Nos.  50, 
51.  and  53  to  establish  the  GSR 
surcharge  effective  January  1. 1994. 

Northern  states  that  copies  of  this 
filing  were  served  upon  Northern's 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.  Washington. 
DC  20426.  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  December  10, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  Cashell, 
Secretory. 

[FR  Doc.  93-30033  Filed  12-8-93;  8:45  am) 
BILLINC  CODE  SnT-ei-M 
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[Doelnl  Na  RS82-69-01<q 

Northwest  Pipeline  Corp.;  Proposed 
Cttange  in^RC  Gas  Tariff 

Decamber  3, 1993. 

Take  notice  that  on  December  1, 1995, 
Northwest  Pipeline  Girporation 
(Northwest)  tendered  for  filing,  as  part 
of  its  FERC  Gas  Tariff,  the  following 
sheets  with  a  proposed  eHiective  date  of 
November  1,1993: 

Third  Revised  Volume  No.  1 

First  Revised  Sheet  No.  282 
First  Revised  Sheet  Na  283 

Northwest  states  that  the  purpose  of 
this  filing  is  to  amend  the  Transition 
Cost  Reservation  (TCR)  Surcharge 
Provision  in  Section  27  of  the  General 
Terms  and  Conditions  of  Third  Revised 
Volume  No.  1  of  Northwest's  FERC  Gas 
Tariff.  Northwest  requests 
pcstp>onement  of  the  Collection  Period 
and  asks  that  such  period  commence 
March  1, 1994,  rather  than  )anuary  1. 
1994,  as  stated  in  the  currently  effective 
tariff  provisions.  The  reason  for  the 
delay  is  to  allow  time  for  costs 
associated  with  further  development  of 
Northwest's  Electronic  Bulletin  Board 
(EBB)  to  be  properly  included  in  the 
surcharge  calculation.  To  begin  the 
Collection  Period  on  January  1, 1994, 
would  have  required  Northwest  to  file 
on  December  1, 1993,  for  the  surcharge 
based  on  cost  estimates  rather  than 
actual  costs  to  allow  for  the  required 
thirty  days  notice.  In  addition  to  the 
date  changes.  Northwest  states  that  it 
has  clarified  that  Section  27.3  regarding 
termination  of  the  TCR  Surcharge 
applies  only  to  Rate  Schedule  TF-1 
(Large  Customer)  and  that  termination 
of  said  surcharge  applicable  to  FT-1 
(Small  Customer)  is  addressed  in 
Section  27.2. 

Northwest  states  that  a  copy  of  this 
filing  has  been  served  upon  all  parties 
on  the  official  service  list  as  compiled 
by  the  secretary  in  this  proceeding  and 
upon  Northwest's  jurisdictional 
customers  and  aHiected  state  regulatory 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Coirtmission. 
825  North  Capitol  Street  NE., 
Washington,  DC  20426.  in  accordance 
with  §385.211  of  tlie  Commission's 
Rules  of  Practice  and  Procedure.  All 
such  protests  should  be  filed  on  or 
before  December  10, 1993.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 
inspection  in  the  public  relierertce  room. 
Lois  D.  CadwU. 

Secretory. 

[FR  Doc.  93-30034  Filed  12-8-93;  8:45  am) 

aiUJNO  coot  •717-«V4I 

[Docfcat  Na  RSa2-«»-01l] 

Northwest  Pipeline  Corp.;  Proposed 
Change  In  FERC  Gas  Tariff 

December  3, 1993. 

Take  notice  that  on  December  1, 1993, 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing,  as  part 
of  its  FERC  Gas  Tariff,  the  following 
sheets  with  a  proposed  effective  date  of 
November  1, 1993: 

Third  Revised  Vdume  No.  I 

Second  Revised  Sheet  No.  23 
Second  Revised  Sheet  Na  24 

Northwest  states  that  the  purpose  of 
this  filing  is  to  revise  Section  11.2(b)  of 
Rate  Schedule  TF-1  of  Northwest's 
Third  Revised  Volume  No.  1  Tariff  to 
clarify  scheduling  priorities  with 
respect  to  mainline  throughput  capacity. 

Northwest  states  that  a  copy  of  tnis 
filing  has  been  served  upon  all  parties 
on  the  official  service  list  in  this 
proceeding  as  compiled  by  the  Secretary 
and  on  Northwest's  jurisdictional 
customers  and  affected  state  regulatory 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington,  DC  20426.  in  accordance 
with  §385.211  of  the  Commission's 
Rules  of  Practice  and  Procedure.  All 
such  protests  should  be  filed  on  or* 
before  December  10. 1993.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  0.  Caskell. 
Secretary. 
jFR  IX)C.  9»-30035  Filed  12-8-S3;  8:45  am! 

BtlLMO  COOC  f717-«1-M 

[Docket  No.  RP94~74-00(q 

Northwest  Pipeline  Corp.;  Proposed 
Change  in  FERC  Gas  Tariff 

December  3, 1993. 

Take  notice  that  on  December  1, 1993, 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Third  Revised 
Volume  No.  1,  the  following  tariff 


sheets,  with  a  proposed  effective  date  of 
November  1, 1993: 

First  Revised  Sheet  No.  23 
First  Revised  Sheet  No.  24 
First  Revised  Sheet  Na  239 
First  Revised  Sheet  Na  261 
riret''riev'ised  Sheet  No.  266 
First  Revised  Sheet  No.  267 
First  Revised  Sheet  No.  304 
First  Revised  Sheet  Na  305 
First  Revised  Sheet  No.  307 
First  Revised  Sheet  Na  308 
Original  Sheet  No.  312 
Original  Sheet  No.  313 
Sheet  No.  314 

First  Revised  Sheet  No.  332 
Original  Sheet  No.  333-A 

Northwest  states  that  the  purpose  of 
this  filing  is  to  propose  changes  to  (i) 
Section  11.3  of  Rate  Schedule  TF-1, 
entitled  "Procedures  for  Requesting 
Permanent  Receipt  and  Delivery  Point 
Changes."  of  Third  Revised  Volume  No. 
1  of  Northwest's  FERC  Gas  Tariff 
("Tariff")  and  Section  17  of  the  General 
Terms  and  Conditions;  (ii)  the  Form  of 
Service  Agreement  and  Amendment  to 
Service  AgreerT>ent  applicable  to  Rate 
Schedule  TF-1  service;  (iii)  the  Form  of 
Service  Agreement  applicable  to  Rate 
Schedule  SGS-2F;  (iv)  Section  22.2(f)  of 
the  General  Terms  and  Conditions  of 
Northwest's  Tariff;  (v)  the  open  season 
provisions  of  Section  22.  "Capacity 
Release":  and  (vi)  add  Exhibit  T  to  Rate 
Schedule  TF-1  for  capacity  release 
transactions. 

Northwest  states  that  a  copy  of  this 
filing  has  been  served  upon  all  of 
Northwest's  jurisdictional  customers 
and  affected  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  sucb  motions  or  pretests 
should  be  filed  on  or  before  December 
10, 1993.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Loia  D.  Cashell, 
Secretary. 
jFR  Doc.  93-30036  Filed  12-«-43:  8:45  am) 
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[Docket  No.  ni94-d-28-00iq 

Panhandle  Eastern  Pipe  Line  Co.; 
Proposed  Changes  in  FEftCGas  Tariff 

December  3, 1993. 

Take  notice  that  on  December  1, 1993, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Vodume  No.  1,  the  following  revised 
tariff  sheets,  with  a  proposed  effective 
date  of  lanuary  1 ,  1994: 

Third  Revised  Sheet  No.  4 
Third  Revised  Sheet  No.  5 
Third  Revised  Sheet  No.  6 
Third  Revised  Sheet  No.  7 
Third  Revised  Sheet  Na  8 
First  Revised  Sheet  No.  289 
First  Revised  Sheet  Na  290 
Original  Sheet  Na  290A 

Panhandle  states  that  such  filing 
reflects  a  rate  adjustment  oursuant  to 
the  March  22. 1993  and  June  23, 1993 
Orders  approving  the  Stipulation  and 
Agra«nent  Concerning  Po$t-l993  GRI 
Funding  Mechanism  (Settlement)  in 
Docket  Nos.  RP92-1 33-000.  et  al.  and 
the  October  5. 1993  Opinion  No.  384  in 
Docket  No.  RP  93-140-000  approving 
the  GUI's  1994  Research,  Development, 
and  Demonstration  Program  and  Related 
Five- Year  Plan  for  1994-1998.  Under 
the  approved  1994  mechanism,  pipeline 
members  will  charge  and  collect  a 
uniform  demand  ot  reservation 
surcharge  of  21.8c  per  Dt.  per  month  to 
all  firm  high  load  factor  customers,  i.e., 
those  customers  with  a  load  factor 
greater  than  50%,  and  13.4c  per  Dt  to 
all  firm  low  load  fector  customers,  i.e., 
those  customers  with  a  load  factor  less 
than  or  equal  to  50%,  based  wi  the  load 
factor  definition  in  the  Settlement. 
Pipelines  will  also  charge  a  GRI 
volumetric  surcharge  of  0.85«  per  Dt.  on 
all  non-discounted  commodity  firm  end 
interruptible  transportation  services. 
Qualifying  small  cxistomers  will  pay 
2.0«  per  Dt.  on  all  non-discounted 
commodity  charges.  These  surcharges 
would  be  collected  only  once  on  eadi 
unit  of  gas. 

Panhandle  states  that  copies  of  this 
filing  have  been  served  on  all  affected 
customers  subject  to  the  applicable  tariff 
sheets  and  applicable  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
DC  20426,  in  accordance  with 
§§385.214  and  385.211  of  the 
Commissian's  Rules  and  Regulations. 
All  such  motions  and  protests  should  be 
filed  on  or  before  Decembw  10. 1993. 
Protests  will  be  considered  by  the 


C(Hnmission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  pid>Uc  inspection  in  the 
public  reference  room. 
Lois  O.  Caahell. 
Secretary. 

(PR  Doc  93-30038  Filed  12-»-93;  8:45  an) 
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[Docket  No.  TM94-2-7-000] 

Southern  Natural  Gas  Co.;  Proposed 
Changes  to  FERC  Gas  Tariff 

December  3. 1993. 

Take  notice  that  on  December  1, 1993, 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Seventh  Revised 
Volume  No.  1.  the  following  revised 
sheets,  with  a  proposed  effective  date  of* 
January  1. 1994; 

First  Revised  Sheet  No.  194 
First  Revised  Sheet  No.  195 

Southern  states  that  the  proposed 
tariff  sheets  implement  the  Gas  Research 
Institute's  (GRI)  revised  surcharges  for 
1994.  The  1994  GRI  Funding  Formula 
consists  of  surcharges  of  (i)  .85«  per 
MMBtu  applicable  to  the  commodity/ 
usage  portion  of  firm  service  rates  and 
to  interruptible  rates  and  (ii)  either 
21.8c  per  Mcf  for  high  load  £actor 
customers  or  13.4c  per  Mcf  for  low  load 
factor  customers  on  the  demand/ 
reservation  component  of  firm  service 
rates.  The  1994  GRI  Funding  Foimula 
also  provides  for  a  surcharge  of  2c  per 
MMBtu  on  service  rates  for  small 
customers.  The  Commission  authorized 
these  surcharges  in  its  Order  Na  384 
issues  October  3, 1993.  in  Docket  No. 
RP93-140-O00  to  be  effective  January  1. 
1994.  Gas  Research  Institute.  65  FERC  1 
61,027  (1993). 

Southern  states  that  copies  of 
Southern's  filing  were  served  upon  all 
of  Southern's  jurisdictional  purchasers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Waahbigton. 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (§§  385^14. 
385.211).  All  such  petitions  or  protests 
should  be  filed  oaor  before  December 
10, 1993.  Protests  will  be  considered  by 
the  Commission  in  determinii^  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestant  parties 


to  the  proceeding.  Any  person  wishing 

to  become  a  pvty  must  file  a  petition  to 

intervene.  Copies  of  this  filing  are  on 

file  with  tbe  Commission  and  are 

avail^le  for  public  inspection. 

LebaCaiheU. 

Secretary. 

[FR  Doc  93-30037  Filed  \7-^-92',  8:45  amj 

BILUNO  COOK  t717-t1-ti 

[Docket  No.  RPM-e7-000| 

Southern  Natural  Gas  Co.;  GSR  Cost 
Recovery  FiHng 

December  3. 1993. 

Take  notice  that  on  December  1, 1993, 
Southern  Natural  Gas  Company 
(Southern)  filed  pursuant  to  section  4  of 
the  Natural  Gas  Act,  15  U.S.C  717(c) 
(1988),  to  recover  gas  supply 
realignment  ("GSR")  costs  incurred  as^ 
consequence  of  Southern's 
implementation  of  restructured  pipeline 
services  under  Order  No.  636.  et  seq. 
Southern  states  that  the  tariff  sheets 
identified  below  were  filed  in 
compliance  with  the  Commission's 
orders  in  Southern's  restructuring 
proceeding  in  Docket  No.  RS92-1 0-000 
and  the  procedures  set  forth  in  Section 
31  of  the  General  Terms  and  Conditions 
of  Southern's  FERC  Gas  Tariff,  Seventh 
Revised  Volume  No.  1: 

Second  Revised  Sheet  Na  15 
Second  Revised  Sheet  No.  17 
Second  Revised  Sheet  No.  18 
First  Revised  Sheet  No.  29 
First  Revised  Sheet  No.  30 
First  Revised  Sheet  Na  31 

Southern  states  that  the  purpose  of 
this  filing  is  to  set  forth  the  known  and 
measurable  GSR  costs  which  have  been 
paid  or  incurred  by  Southern,  and  the 
related  demand  surcharges  and  revised 
interruptible  rates  that  trill  be  chai^ 
by  Southern,  in  connection  with  the 
termination  or  reformation  of  gas  supply 
contracts  that  have  become  imnecessary 
and/or  unmarketable  as  a  result  of  the 
receipt  by  Southern  of  revised  service 
elections  from  its  customers  following 
the  mandatory  restructuring  by 
Southern  of  its  pipeline  services  under 
Order  No.  636.  Southern  requests  that 
the  tariffs  sheets  be  made  effective  on 
January  1,1994. 

Southern  states  that  it  seeks  to  recover 
a  principal  amount  of  $114  million  in 
GSR  costs,  plus  pro-filing  interest, 
which  has  been  paid  or  incurred  in 
connection  with  the  termination  or 
reformation  of  seven  gas  supply 
contracts  that  accounted  for  a  significant 
portion  of  the  projected  above-maiiet 
costs  associated  with  its  contracted  gas 
reserves  under  its  fcHsner  bundled  sales 
service.  Southern  states  that  tfane  C9l 
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costs  have  arisen  as  a  direct  resuU  of  the 
need  to  reaUgn  gas  supply  contracts 
following  customer's  elections  during 
restructuring  to  terminate  their  sales 
entitlements  under  Order  No.  636.       -^ 
Southern  further  states  that  none  of  the 
GSR  costs  sou^t  to  be  recovered  in 
instant  filing  constitute  take-or-pay 
settlement  costs  under  gas  supply 
contracts  existing  at  March  31. 1989 
which  would  be  subject  to  the 
provisions  of  Southern's  1988  take-or- 
pay  settlement  in  Docket  No.  RP86-63- 

000. 

Southern  states  that  copies  of  the 
filing  were  served  upon  Southern's 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  December  10, 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
betaken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  Southern's  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Casbell. 
Secretary. 
IFR  Doc.  93-30039  Filed  12-8-93;  8:45  ami 
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demand  surcharge  effective  January  1, 
1994  to  refiect  the  recovery  of  an 
additional  $3.2  million,  including 
interest,  of  new  demand  costs.  The 
additional  costs  of  $7,630,893  have  been 
allocated  under  an  equitable  sharing 
formula  of  50%  absorption — 41.8% 
demand— «.2%  volumetric  in 
conformance  with  the  Stipulation  and 
Agreement  approved  by  Order  of  the 
Commission  on  June  25, 1992,  in  docket 
Nos.  RP86-119  et  al.  The  resulting 
revised  demand  surcharges  are  shown 
on  the  revised  sheets;  the  volumetric 
charges  remain  constant. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington. 
DC  20426  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rule  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  December  10. 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection 
Lois  D.  Cashell. 
Secretary. 
[PR  Doc.  93-30040  Filed  12-8-93;  8:45  am] 

BIUJNO  coot  f717-01-M 


(Dockot  No.  RP»4-e«-000] 

Tennessee  Gas  Pipeline  Co.;  Rate 
Change  Pursuant  to  Tariff  Adjustment 
Provisions 

December  3, 1993. 

Take  notice  that  on  December  1. 1993. 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  is  filing  the  revised  tariff 
sheets  to  Article  XXVII  and  revising  its 
recovery  of  take-or-pay  and  contract 
reformation  costs  pursuant  to  Article 
XXX  of  the  General  Terms  and 
Conditions  of  Volume  One  of  its  FERC 
Gas  Tariff.  The  following  changes  are 
proposed  to  be  effective  January  1, 1994: 

Fifth  Revised  Volume  No.  1 

First  Revised  Sheet  No.  38 
First  Revised  Sheet  No.  39 
First  Revised  Sheet  No.  40 
First  Revised  Sheet  No.  41 
First  Revised  Sheet  No.  42 

Tennessee  states  that  the  purpose  of 
the  revisions  to  Sheet  Nos.  38-42  is  to 
adjust  Tennessee's  transition  cost 


[Docket  No.  RP9»-1 92-002] 

Texas  Eastern  Transmission  Corp.; 
Proposed  Changes  In  FERC  Gas  Tariff 

December  3. 1993.      , 

Take  notice  that  on  October  18, 1993. 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Sixth 
Revised  Volume  No.  1,  the  tariff  sheets 
listed  on  Appendix  A  of  the  filing. 

Texas  Eastern  states  that  the 
Commission's  October  1. 1993  Order  in 
Docket  No.  CP93-192  (October  1  Order) 
accepted  the  tariff  sheets  filed  on 
September  3. 1993.  as  supplemented 
September  16. 1993.  to  be  effective 
October  3. 1993,  subject  to  Texas 
Eastern  filing  certain  revisions  as 
required  therein.  In  particular.  Texas 
Eastern  states  it  was  required  to  remove 
all  references  to  its  proposed 
"convertible"  firm  rates  and  recover 
transition  costs  from  any  transportation 
through  the  Viosca  Knoll  Lateral  which 
does  not  enter  the  remainder  of  Texas 
Eastern's  system.  Pursuant  to  and  in 
compliance  with  ordering  paragraph  (B) 


of  the  Commission's  October  1  Order. 
Texas  Eastern  is  submitting  the  tariff 
sheets  listed  on  Appendix  A  to  the  filing 
to  refiect  these  modifications. 

Specifically.  Texas  Eastern  submits 
Sub  Qnginal  Sheet  No.  42B  to  eliminate 
the  "convertible"  rate  under  Rate 
Schedule  VKFT,  to  state  the  transition 
cost  rate  components  for  Rate  Schedules 
VKFT  and  VKIT.  and  to  institute  GRI. 
ACA.  and  Usage-2  Charges  which  reflect 
the  customers'  potential  to  deliver  gas 
off  the  Viosca  Knoll  Lateral,  which  then 
would  not  enter  the  remainder  of  Texas 
Eastern's  system.  Texas  Eastern  also 
submits  Second  Revised  Sheet  No.  624, 
1st  Rev  First  Revised  Sheet  No.  625, 
Second  Revised  Sheet  No.  626  and  1st 
Rev  2nd  Sub  1st  Revised  Sheet  No.  627 
to  reflect  the  inclusion  of  Rate 
Schedules  VKFT  and  VKIT  into  Section 
15.2(C)  of  the  General  Terms  and 
Conditions.  Further,  Texas  Eastern 
submits  certain  other  substitute  tariff 
sheets  to  reflect  the  customers  potential 
to  deliver  gas  off  the  Viosca  Knoll 
Lateral  which  then  would  not  enter  the 
remainder  of  Texas  Eastern's  system. 
The  proposed  effective  date  of  the 
tariff  sheets  listed  on  Appendix  A  of  the 
filing  is  October  3. 1993,  which  is  the 
same  date  approved  by  the  Commission 
in  the  October  1  Order. 

Texas  Eastern  states  that  copies  of  the 
filing  were  served  on  Texas  Eastern's 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington.  DC  20426,  in  accordance 
with  18  CFR  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  December  10, 1993.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  0.  Cashell, 
Secretary. 
|FR  Doc.  93-30041  Filed  12-8-93;  8:45  am] 
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[Docket  No.  RP94-6»-000] 

Texas  Eastern  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

December  3. 1993. 

Take  notice  that  on  December  1, 1993, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern)  filed  a  limited 
application  pursuant  to  section  4  of  the 
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Natural  Gas  Act,  15  U.S.C  717c  (1988), 
and  the  Rules  and  Regulations  of  the 
Federal  Energy  Reguiatory  Conmission 
(Coimnission)  promulgated  thereunder 
to  recover  gas  supply  realignment  costs 
(GSR  Costs)  incurred  as  a  consequence 
of  Texas  Eastern's  implementation  of 
Order  Na  636. 

Texas  Eastern  states  it  is  filing  to 
recover  GSR  Costs  from  customers  in 
accordance  with  the  procedures  set 
forth  in  Section  15.2(C)  of  the  General 
Terms  and  Conditions  of  Texas 
Eastern's  FERC  Gas  Tariff.  Sixth  Revised 
Volume  No.  1,  and  in  accordance  with 
the  Commission's  order  issued  April  22, 
1993  (April  22  Order)  and  September 
17, 1993  (September  17  Order)  in 
Docket  Nos.  RS92-1 1-000,  RS92-11- 
003.  RS92-11-004.  RP88-67-000.  et  al.. 
Phase  I/Rates),  and  RP92-234-001. 
Texas  Eastern  states  that  Order  No.  636 
and  the  April  22  and  September  17 
Orders  permit  Texas  Eastern  to  file  this 
limited  section  4  filing  to  continue 
recovery  of  its  GSR  Costs. 

Texas  Eastern  states  ttiat  the  fUing 
includes  koown  and  measurable  GSR 
Costs  incurred  since  the  date  of  its 
previous  quarterly  filing,  plus  carrying 
charges  through  November  30.  1993. 
totalling  $14,122,064.  Additional 
interest  of  $321,602  at  the  current  FERC 
annual  rate  of  6.00%  is  added  for 
carrying  charges  from  December  1, 1993 
to  the  projected  payment  dates. 

The  proposed  effective  date  of  the 
filing  is  January  1, 1994. 

Texas  Eastern  states  that  copies  of  the 
filing  were  served  on  firm  customers  of 
Texas  Eastern  and  interested  state 
commissions,  as  well  as  current 
interruptible  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  December  10. 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  inten-ene.  Copies 
of  this  fihng  are  on  file  with  the 
Commission  ar»d  are  available  for  public 
inspection. 
Lois  0.  Cashell, 
Secretary. 

IFR  Doc.  93-30042  Filed  12-B-93;  8:45  am) 
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[Docket  No.  TMM-«-ie-eO0] 

Texas  Gas  Transmission  Corp.; 
Proposed  Changes  In  FERC  Gas  Tartfl 

December  3, 1993. 

Take  notice  that  on  December  1, 1993, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas),  tendered  fw  filing  as  pert 
of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets,  with  a  proposed  effective 
date  of  January  1, 1994: 

Third  Revised  Sheet  No.  10 
Third  Revised  Sheet  No.  11 
Third  Revised  Sheet  No.  12 
Second  Revised  Sheet  No.  13 
First  Revised  Sheet  No.  189 

Texas  Gas  states  that  tite  revised  tariff 
sheets  are  being  filed  pursuant  to 
Section  22  of  tiie  General  Terms  and 
Conditions  of  Texas  Gas*  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1,  to 
reflect  the  1994  Geneni  RD&D  Funding 
Units  authorized  in  the  Order  on 
Contested  Settlement,  issued  by  tiie 
Commission  on  March  22,  1993,  in 
Docket  No.  IiP92-133-000.  at  62  FERC 
61^80  and  Order  Denying  Stay,  issued 
September  21,  1993,  at  64  FERC  61,320. 

Texas  Gas  states  that  copies  of  the 
revised  tariff  sheets  are  b^ng  mailed  to 
Texas  Gas'  jurisdictional  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capital  Street.  NE.,  Washington, 
DC  20426.  in  accordance  with  Sec^ons 
385.214  and  385.211  of  the 
Conunission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  December  10, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  pnKestants  parties  to 
the  proceeding.  Any  person  vrishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspectiou  in  the 
public  reference  room. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  93-30043  Filed  12-8-93;  8:45  am) 

BILUNQ  CODE  STIT-fil-M 


[Docket  No.  TM94-6-29-000] 

Transcontinental  Gas  Pipe  Line  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

December  3, 1993. 

Take  notice  that  on  December  1, 1993 
Transcontinental  Cms  Pipe  Line 
Corporation  (TGPL)  tendered  for  filing 


as  part  of  its  FERC  Gas  Tariff.  Third 
Revised  Volump  No.  1.  revised  tariff 
sheets  listed  on'Appendix  A  to  the 
filing.  The  proposed  effective  date  of 
such  tariff  sheets  is  January  1, 1994. 

TGPL  states  tint  the  purpose  of  the 
instant  filing  is  to  refiect  in  TGPL's  rates 
commencing  |anuary  1, 1994  tibs  Gas 
Research  histitute  (GKl)  deoMod/ 
reservation  and  commodity/ usage 
surcharges  in  compliance  with  the 
Commission's  Opinion  No.  384  issued 
on  October  5, 1993  in  Docket  No.  RP93- 
140-000.  Opinion  Na  334  approved 
GRI  1994  funding  formula  and  provides 
that  as  a  member  of  GRL  TGPL  is 
authorized  to  collect  under  Section  24 
of  the  General  Terms  and  Condition's  of 
TGPL's  Third  Revised  Volume  No.  1 
Tariff: 

TGPL  states  that  copies  of  the  instant 
filing  are  being  mailed  to  customers, 
state  commissions  and  other  interested 
parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  ^outd  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426.  in  aoconknoe  with  18 
385.214  aad  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motkns  or  protests  should  be 
filed  on  or  before  December  10, 1993. 
Protests  will  be  coosidened  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taten,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  insp)ection  in  the 
public  refweiKje  lOom. 
LmsD.  CariMil, 
Secretary. 
(FR  Doc.  93-30044  Filed  12-8-93;  8:45  ami 

BILUNQ  COOC  fru-OI-M 


[Docket  No.  RP94-7a-000] 

Transcontinentat  Gas  Pipe  Line  Corp.; 
Proposed  Changes  in  FERC  Gas  Tarftf 

December  3. 1993.  . 

Take  notice  that  on  December  1, 1993, 
Transcontinental  Gas  Pipe  Line 
Corporation  (TGH-)  tendered  for  filing 
as  part  of  its  FERC  Gas  Tariff.  Third 
Revised  Volume  No.  1,  SeocHid  Revised 
Sheet  No.  257,  with  a  proposed  effiective 
date  of  January  1, 1994. 

TGPL  states  that  the  purpose  of  the 
instant  filing  is  to  revise  Section  7(a)  of 
the  General  Terms  and  Conditions  of 
TGPL's  tariff  to  provide  the  option  of 
payment  by  check  from  a  customer 
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whose  monthly  invoice(s)  do  not  exceed 
an  aggregate  of  $25,000.00. 

On  November  19. 1992.  TGPL  filed  a 
Petition  for  Authorization  of  Limited 
Waiver  of  Tariff  Provision  (Petition)  in«^ 
Docket  No.  RP93-27-O00.  seeking 
waiver  of  Section  7(a)  of  the  General 
Terms  and  Conditions  of  its  tariff  to 
permit  payments  by  check  rather  than 
by  wire  transfer,  if  the  payment  due 
does  not  exceed  an  aggregate  of 
$25,000.00.  In  its  Petition.  TGPL  stated 
that  certain  customers  had  informed 
TGPL  that  payment  by  wire  transfer  is 
administratively  or  economically 
burdensome,  particularly  for  invoices  of 
smaller  amounts.  On  December  28. 
1992.  the  Conunission  granted  the 
requested  waiver  for  a  one  year  period 
commencing  January  1, 1993.  finding 
good  cause  demonstrated  and  further 
finding  the  waiver  to  be  non- 
discriminatory. 

TGPL  seeks  authorization  to  revise  its 
tariff  to  accept  payment  by  check  under 
the  same  limited  circumstances 
proposed  in  its  Petition.  It  is  TGPL's 
understanding  that  circumstances  that 
resulted  in  filing  its  Petition  have  not 
sigrtificantly  changed  and  that  certain 
customers  believe  that  requiring 
payment  by  wire  transfer  for  invoices 
under  $25,000.00  would  be 
burdensome.  TGPL  does  not  object  to 
payments  by  check  under  the  proposed 
circumstances  and  is  willing  to  provide 
this  option  in  its  tariff  on  a  permanent 
basis. 

TGPL  states  that  copies  of  the  filing 
are  being  mailed  to  each  of  its  customers 
and  interested  State  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
DC  20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  December  10. 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  v«rith  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
LokD.CatheU. 
Secretary. 

(FR  Doc  93-30045  Filed  12-a-93: 8:45  am) 
WLUNO  cooi  tn«-*i-M 


[Docket  No.  TM«4-3(M)00] 


TrunMiiM  Gas  Co.;  Proposed  Changes 
in  FERC  Gas  Tariff 

December  3. 1993. 

Take  notice  that  on  December  1, 1993. 
Trunkline  Gas  Company  (Trunkline) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1. 
the  following  revised  tariff  sheets,  with 
a  proposed  effective  date  of  January  1, 
1994: 

Second  Revised  Sheet  No.  13 
First  Revised  Sheet  No.  216     . 
First  Revised  Sheet  No.  217 

Trunkline  states  that  the  revised  tariff 
sheets  filed  herewith  are  submitted 
pursuant  to  the  Commission's  Orders 
issued  on  March  22. 1993  approving  the 
Stipulation  and  Agreement  Concerning 
Post-1993  GRI  Funding  Mechanism 
(Settlement)  in  Docket  Nos.  RP92-133- 
000.  et  al..  the  Commission's  Opinion 
No.  384  dated  October  5. 1993  in  Docket 
No.  RP93-140-000  and  in  accordance 
with  Section  20  of  the  General  Terms 
and  Conditions  of  Trunkline  Gas 
Company's  (Trunkline)  FERC  Gas  Tariff. 
First  Revised  Volume  No.  1. 

Trunkline  states  that  copies  of  its 
filing  have  been  served  on  all  affected 
customers  and  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington. 
DC  20426.  in  accordance  with  §  385.211 
and  385.214  of  the  Commission's  Rules 
and  Regulations.  AH  such  motions  or 
protests  should  be  filed  on  or  before 
December  10. 1993.  Protests  will  be 
considered  by  the  Commission  in    • 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lob  D.  Cashell. 
Secretary. 
IFR  Doc.  93-30046  Filed  12-»-93;  8:45  am) 

HLUNO  coot  STir-OI-M 

[Docket  No.  TM94-2-82-000] 

Viking  Gas  Transmission  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

December  3. 1993. 

Take  notice  that  on  December  1. 1993. 
Viking  Gas  Transmission  Company 
(Viking)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  First  Revised  Volume 
No.  1,  First  Revised  Sheet  No.  6.  with 


a  proposed  effective  date  of  January  1. 
1994. 

Viking  states  that  the  purpose  of  this 
filing  is  to  adjust  Viking's  Gas  Research 
Institute  (GRI)  Rate  Adjustment,  to 
reflect^^e.1994  RD&D  funding  formula 
approved  in  the  Commission's  October 
5. 1993  Order  in  Gas  Research  Institute, 
65  FERC  61.027  (1993). 

Viking  states  that  copies  of  the  filing 
have  been  mailed  to  all  of  its  customers 
and  to  affected  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
.  to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426,  in  accordance  with 
§§385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  should  be  filed  on  or 
before  December  10, 1993.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
Inspection  in  the  public  reference  room. 
Lois  D.  Cashell. 
Secretary. 

IFR  Doc.  93-30047  Filed  12-8-93;  8:45  am) 
mujma  cooc  erir-oi-M 


[Docket  No.  TM94-2-4»-O00] 

Williston  Basin  Interstate  Pipeline  Co., 
Gas  Research  Institute  Funding  Unit 
Adjustment  Filing 

December  3. 1993. 

Take  notice  that  on  December  1. 1993, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Second  Revised  Volume  No.  1.  the 
following  tariff  sheets,  with  a  proposed 
January  1.1994: 

Second  Revised  Sheet  No.  15 
Second  Revised  Sheet  No.  16 
Second  Revised  Sheet  No.  18 
First  Revised  Sheet  No.  21 
Original  Volume  No.  2 
Forty-eighth  Revised  Sheet  No.  IIB 

Williston  Basin  states  that  its  revised 
tariff  sheets  reflect  the  Commission- 
approved  GRI  demand  surcharge  on 
firm  shippers'  MDDQs  In  effect  during 
a  given  month  that  are  subject  to  the  GRI 
surcharge.  The  level  of  the  GRI  demand 
surcharge  is  dependent  upon  the 
designation  of  an  individual  shipper  as 
either  a  high-load  factor  (i.e..  greater 
than  50%)  or  low-load  factor  (i.e..  less 
than  or  equal  to  50%)  shipper. 
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Effective  Jaunary  1. 1994.  the  GRI 
demand  surcharge  applicable  to  high- 
load  factor  firm  shippers  will  be  21.800 
cents  per  equivalent  dkt  and  the  GRI 
demand  surcharge  applicable  to  low- 
load  factor  firm  shippers  will  be  13.400 
cents  per  equivalent  dkt.  In  addition,  a 
GRI  commodity  surcharge  of  .8500  cents 
per  dkt  has  been  reflected  for  the 
applicable  volumes  moved  under 
Williston  Basin's  transportation  rate 
schedules.  A  commodity  surcharge  of 
2.000  cents  per  dkt  Is  applicable  to 
shippers  receiving  service  under 
Williston  Basin's  Small  Customer  Firm 
Transportation  Service  Rate  Schedule 
ST-1. 

Any  person  desiring  to  be  heard  or  to 
protest  said  tariff  application  should  file 
a  petition  to  intervene  or  protest  with 
the  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street 
NE..  Washington.  DC  20426.  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  petitions  or  protests 
should  be  filed  on  or  before  December 
10. 1993.  Protests  will  be  considered  by 
the  Commission  In  determining  the 
appropriate  action  to  be  taken,  but  uill 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  the  proceeding  or 
to  participate  as  a  party  In  any  hearing 
therein  must  file  a  petition  to  Intervene. 
Copies  of  the  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
Inspection. 
Lok  O.  CasheU. 
Secretary. 

IFR  Doc.  93-30048  Filed  12-8-93;  8:45  am) 
WUMQ  cooc  t717-01-M 


Office  of  Fossil  Eneigy 
[FE  Docket  No.  93-104-NG] 

ANR  Gas  Supply  Co.;  Blanket 
Authorization  To  Export  Natural  Gas  to 
Canada 

agency:  Office  of  Fossil  Energy.  DOE. 
ACTION:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting  ANR 
Gas  Supply  Company  blanket 
authorization  to  export  up  to  100  Bcf  of 
natural  gas  to  Canada  otrer  a  two-year 
term  beginning  on  the  date  of  the  first 
delivery. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Diocket  Room,  3F-056. 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington.  DC  20585. 
(202)  586-9478.  The  docket  room  is 


open  between  the  hours  of  8  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC,  on  November 
30. 1993. 

ai£ford  P.  Tomaszewski, 

Director,  Office  of  Natural  Gas,  Office  of  Fuels 
Programs,  Office  of  Fossil  Energy. 
[FR  Doc.  93-30124  Filed  12-8-93;  845  am] 
BILUNa  cooc  MS«-01-» 

[FE  Docket  No.  9a-118-NG] 

Bridgegas  U.SJL  Inc.;  Order  Granting 
Blanket  Authorization  To  Import 
f4atural  Gas  From  Canada 

agency:  Office  of  Fossil  Energy.  DOE. 
ACTION:  Notice  of  an  order 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  It  has  Issued  an  order  granting 
Bridgegas  U.S.A.  Inc.  authorization  to 
Import  up  to  50  billion  cubic  feet  of 
natural  gas  from  Canada  over  a  two-year 
term  beginning  on  the  date  of  first 
delivery  after  January  31, 1994. 

This  order  is  available  for  inspection 
and  copying  In  the  Office  of  Fuels 
Programs  Docket  Room,  3F-056, 
Forrestal  Building.  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
(202)  586-9478.  The  docket  room  Is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC.  November  29. 
1993. 

Clifbrd  P.  Tomaszewski, 

Director.  Office  of  Natural  Gas,  Office  of  Fuels 

Programs,  Office  of  Fossil  Energy. 

(FR  Doc  93-30125  Filed  12-8-93;  8:45  am] 

BILUNG  cooc  MaO-OI-P 


[FE  Docket  No.  93-121-NQ] 

Husky  Gas  Marketing  Inc.;  Order 
Granting  Blanket  Authorization  To 
Import  Natural  Gas  From  Canada 

AGENCY:  Office  of  Fossil  Energy.  DOE. 
ACTION:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Husky  Gas  Marketing  Inc.  authorization 
to  import  up  to  110  Bcf  of  natural  gas 
from  Canada  over  a  two-year  term, 
beginning  on  the  date  of  first  delivery 
after  November  30. 1993. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  Of  Fuels 
Programs  Docket  Room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue  SW.,  Washington.  DC  20585. 
(202)  58&-9478.  The  docket  room  is 


open  between  the  hours  of  8  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  FederalViolidays. 

Issued  in  Washington,  DC.  November  29. 
1993. 

Qififord  P.  Tomaszewski. 

Director.  Office  of  Natural  Gas.  Office  of  Fuels 
Programs.  Office  of  Fossil  Energy. 

IFR  Doc.  93-30126  Filed  12-ft-93;  8:45  am) 

BH.LINO  cooc  MSO-OI-r 


[FE  Docket  No.  93-1 22-NG] 

Washington  Natural  Gas  Company; 
Blanket  Authorization  To  Import 
Natural  Gas  From  Canada 

AGENCY:  Office  of  Fossil  Ener^,  DOE. 
ACTION:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  Issued  an  order  granting 
blanket  authorization  to  Washington 
Natural  Gas  Company  (Washington 
Natural)  to  import  up  to  50  Bcf  of 
natural  gas  fi'om  Canada  over  a  two-year 
period  beginning  on  the  date  of  first 
delivery  after  November  30, 1993,  when 
Washington  Natural's  current 
authorization  expires. 

This  order  is  available  for  inspection 
and  copying  In  the  Office  of  Fuels 
Programs  Docket  Room,  Room  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue  SW..  Washington.  DC  20585. 
(202)  586-9478.  The  docket  room  Is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington.  DC.  on  November 
29, 1993. 

Clififord  P.  Tomaszewski, 

Director,  Office  of  Natural  Gas.  Office  of  Fuels 
Programs,  Office  of  Fossil  Energy. 

IFR  Doc.  93-30127  Filed  12-8-93;  8:45  am) 

BILUNQ  cooc  MSO-OI-P 


[Docket  No*.  FE  CAE  93-28  and  93-2»- 
Certlflcation  Notice  127] 

Filing  Certifications  of  Compliance; 
Coal  Capability  of  New  Electric 
Powerpiant;  Powerplant  and  Industrial 
Fuel  Use  Act 

AGENCY:  Office  of  Fossil  Energy. 
Department  of  Energy. 
ACTION:  Notice  of  filing. 

SUMMARY:  Idaho  Falls  Cogeneratlon 
Partners  (C4E  93-28)  and  LewlsvlUe 
Cogeneration  Partners  (C&E  93-29)  have 
submitted  coal  capability  self- 
certifications  pursuant  to  section  201  of 
the  Powerplant  and  Industrial  Fuel  Use 
Act  of  1978,  as  amended. 
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ADDRESSES:  Copies  of  self-certincation 
Tilings  are  available  for  public 
inspection,  x^pon  request,  in  the  Office 
of  Fuels  Pro-ams,  Fossil  Energy,  room 
3F-056,  FE-52.  Forrestal  Building,  1000 
Independence  Avenue,  SW..  "^ 

Washington,  DC  20585. 
FOR  FURTHER  MfORMATION  CONTACT: 
Ellen  RusseU  at  (202)  586-9624. 
SUPFIEMENTARY  MFORMATION:  Title  11  of 
the  Powerplant  and  Industrial  Fuel  Use 
Act  of  1978  (FUA).  as  amended  (42 
U.S.C.  8301  et  seq.),  provides  that  no 
new  baseload  electric  powerplant  may 
be  constructed  or  operated  without  the 
capability  to  use  coal  or  another 
alternate  fuel  as  a  primary  energy 
source.  In  order  to  meet  the  requirement 
of  coal  capability,  the  owner  or  operator 
of  such  facilities  proposing  to  use 
natural  gas  or  petroleum  as  its  primary 
energy  source  shall  certify,  pursuant  to 
FUA  section  201(d),  to  the  Secretary  of 
Energy  prior  to  construction,  or  prior  to 
operation  as  a  base  load  powerplant. 
that  such  powerplant  has  the  capability 
to  use  coal  or  another  alternate  hiel. 
Such  certification  establishes 
compliance  with  section  201(a)  on  the 
day  it  is  Hied  with  the  Secretary.  The 
Secretary  is  required  to  publish  a  notice 
in  the  Federal  Regisler  that  a 
certification  has  been  filed.  The 
following  owners/operators  of  proposed 


new  baseload  powerplants  have  filed 
self-certifications  in  accordance  with 
section  201(d). 

Owner:  Idaho  Falls  Cogeneration 
.  Partners  (C&E  93-28) 
Operator:  (The  applicant  has  not  yet 

selected  an  operator) 
Location:  Idaho  Falls,  Idaho 
Plant  configuration:  topping  cycle 

cogeneration 
Capacity:  8.5  megawatts 
Fuel:  Natural  gas 
Purchasing  utilities:  Pacificorp 
Expected  in-service  date:  January  1, 

1997 
Owner:  Lewisville  Cogeneration 

Partners  (C&E  93-29) 
Operator:  (The  applicant  has  not  yet 

selected  an  operator) 
Location:  Lewisville,  Idaho 
Plant  configuration:  topping  cycle 

cogeneration 
Capacity:  8.5  megawatts 
Fuel:  Natural  gas 
Purchasing  utilities:  Pacificorp 
Expected  in-service  date:  January  1 , 

1997 

Issued  in  Washington,  DC,  Deceniber  3. 
1993. 

Anthony  J.  Como. 

Director,  Office  of  Coal  &  Electricity,  Office 
of  Fuels  Programs,  Office  of  Fossil  Energy. 
|FR  Doc.  93-30129  Filed  12-8-93;  8:45  am) 
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Office  of  Hearings  and  Appeals 

Cases  Filed;  Week  of  October  29 
Through  November  5, 1993 

During  the  Week  of  October  29 
througtf^ovember  5, 1993,  the  appeals 
and  applications  for  exception  or  other 
relief  listed  in  the  appendix  to  this 
notice  were  filed  with  the  Office  of 
Hearings  and  Appeals  of  the  Department 
of  Energy.  Submissions  inadvertently 
omitted  from  earlier  lists  have  also  been 
included. 

Under  DOE  procedural  regulations,  10 
CFR  part  205.  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington.  DC  20585. 

Dated:  December  2, 1993. 
George  B.  Breznay, 
Director,  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  of  Octot)er  29  ttvough  November  5.  1993] 


Date 


^4ame  and  kxation  of  applicant 


Sept.  23.  1993 


Oct.  26,  1993  _ 


Nov.  2,  1993  ... 


Nov.  3, 1993 


Nov.  5,  1993  .. 


Nov.  5. 1993  ~. 


Texaoo/Dunes  Center  Service,  Inc.,  Knox, 
IN. 


Martin  County  Sctxiol.  Paris,  TN 


Concord  Oil  Company.  San  Antonio,  TX  .... 


Oxy  USA,  Inc.  Washington,  DC 


Case  No. 


RR321-138 


RR272-130 


Wdker  Sims  Oil  Company,  Inc.,  Seminole, 
TX. 


Ed  F.  Hodges.  Inc.  Fairmont,  NC 


LFA-0331 


LFA-0332 


LEE-0057 


LEE-0056 


Type  of  submission 


Request  for  modrftcatlon/rescission  in  the  Texaco  refurxj 
proceeding.  If  granted:  The  August  10,  1993  Dismissal 
Letter  (Case  No.  RF321-16916)  issued  to  Dunes  Cen- 
ter Service,  Inc.,  regarding  ttie  firm's  Appltcation  tor  Re- 
fund sutimitted  in  the  Texaco  Refund  Proceeding  would 
be  modified. 

Request  for  modification/rescission  in  the  crude  oH  refund 
proceeding.  If  granted:  The  September  26,  1993  Dis- 
missal Letter  (Case  No.  RF272-79351)  issued  to  Martin 
County  Sctxx>l  regarding  the  firm's  Application  for  Re- 
fund sut>mitted  in  the  cmde  oil  refund  proceeding  would 
be  modified. 

Appeal  of  an  information  request  denial.  If  granted:  The 
September  30,  1993  Freedom  of  Information  Request 
Denial  issued  by  the  Altxiquerque  Field  Office  would  be 
rescinded,  and  Concord  Oil  Company  would  receive  ac- 
cess to  additional  infprmatioa 

Appeal  of  an  information  request  denial.  If  granted:  Oxy 
USA,  Inc.,  woukj  receive  access  to  sixty-nine  resporv 
sive  documents  which  were  withheld  by  the  Office  of 
Management  arxj  Information  Systems  of  the  DOE  Eco- 
nomic Regulatory  Administration. 

Exception  to  the  reporting  requirements.  If  granted:  Waiv- 
er Sims  Oil  Company,  Irx:.,  would  not  be  required  to  file 
Form  EIA-782B,  "Resellers'/Retailers'  Monthly  Petro- 
leum Product  Sales  Report." 

Exception  to  the  reporting  requirements.  If  granted:  Ed  F. 
Hodges,  Inc.,  wouid  not  t>e  required  to  file  Form  EIA- 
7828,  -ReseUers/Retaitefs'  Monthly  Petroleum  Product 
Sales  Report." 
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Refund  Appucations  Received 


Date  received 


1029/93  thm  11/5/93 
10/29/93  thnj  11/5/93 
10/29/93  thru  11/5/93 
10/29/93 


Name  of  refund  proceeding/name  of  refund  applicant 


Cmde  oil  refund,  applications  received 

Texaco  oil  refund,  applications  received  

Atlantic  Richfield  refund,  applications  received 
Sysco  Food  Systems 


II 


Case  No. 


RF272-94982  thnj  RF272-95010 
RF321-19948  thm  RF321-19969 
RF304-14704  thru  RF304-14738 
RC272-217 


IFR  Doc  93-30130  Filed  12-«-93;  8:45  am) 
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Cases  Filed  During  the  Week  of 
November  12  Through  November  19, 
1993 

During  the  Week  of  November  12 
through  November  19. 1993.  the  appeals 
and  applications  for  exception  or  oUier 
relief  listed  in  the  Appendix  to  this 


Notice  were  filed  with  the  Office  of 
Hearings  and  Appeals  of  the  Department 
of  Energy. 

Under  DOE  procedural  regulations,  10 
CFR  part  205.  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 


notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy.  Washington.  DC  20585. 

Dated:  December  2, 1993. 
George  B.  Breznay 
Director,  Office  of  Hearings  and  Appeals. 


UST  OF  Cases  Received  by  The  Office  of  Hearings  and  Appeals 

[Week  of  November  12  through  November  19, 1993] 


Nov.  12, 1993 

II 

Nov.  15.  1993 


Nov.  15. 1993 


Nov.  16,  1993  . 


Nov  16.  1993  .. 


Nov.  16,  1993 


l^ame  ar>d  Location  of  Applicant 


Seehuus  Associates,  Prosser,  WA  . 


Miller's  Bottled  Gas,  Bowling  Green,  KY 


MSE  Incorporated,  Butte.  MT 


J.R.  Cone,  Washington,  D.C 


Maxwell  Oil  Corripany,  Inc..  Washington, 
D.C. 


Wanwick  Oil  Corporation,  Washington,  D.C 


Case  No. 


LFA-0337 


LEE-0059 


LFA-0338 


LEF-0118 


LEF-0116 


LEF-0117 


Type  of  Submission 


Appeal  of  an  informatkm.  If  granted:  Seehuus  Associates 
woukJ  receive  a  retroactive  waiver  of  fees  ctiarged  for 
processing  a  prevkxis  FOIA  request 

Exception  to  the  reporting  requirements.  If  granted:  Mil- 
ler's Bottled  Gas  wouW  not  t*  required  to  file  Form 
EIA-782B,  "Resellers'/Retailers'  Montnty  Produce  Sales 
Report." 

Appeal  of  an  information  request  denial.  If  granted:  The 
October  7,  1993  Freedom  of  Information  Request  De- 
nial issued  by  the  Office  of  Inspector  General  wouM  be 
rescinded,  and  MSE  Incorporated  wouki  receive  access 
to  information  corx:eming  an  investigation  of  allegations 
made  by  a  former  employee  wtw  was  terminated  (or  re- 
porting illegal  activities  by  MSE,  Inc. 

Inplementation  of  special  returxJ  procedures.  If  granted: 
The  Office  of  Hearings  arxJ  Appeals  woukJ  implement 
Special  Refund  Procedures  pursuant  to  10  C.F.R.,  Part 
205,  Subpart  V,  in  connectkxi  with  the  March  25,  1983 
Remedial  Order  issued  to  J.  R.  Cone. 

Implementation  of  special  refund  procedures.  If  granted: 
The  Office  of  Hearings  and  Appeals  woukj  Implement 
Special  Refund  Procedures  pursuant  to  10  C.F.R.,  Part 
205,  Sut)part  V,  in  connecbon  with  the  Septemtier  1, 
1981  Consent  Order  entered  into  with  Maxwell  Oil 
Company,  Inc. 

Implementation  of  special  refund  procedures.  If  granted: 
The  Offrce  of  Heahngs  arxJ  Appeals  wouk)  implement 
Special  Refund  Procedures  pursuant  to  10  C.F.R.,  Part 
205,  Subpart  V,  in  connectkxi  with  the  April  3,  1980 
Remedial  Order  issued  to  Warwick  Oil  Corporatk>n. 


Refund  Applications  Received 


Date  received 


1 1/12/93  thm  11/19/93 
11/12/93  thnj  11/19/93 

11/17/93  

11/19-93  


Name  of  refund  proceeding/name  of  refurxj  applKatkxi 


Cnjde  oil  refund,  appiKatk>ns  received  , 
Atlantic  Rk:hfiekj,  applk^ations  received . 

Jeffrey  B.  McCukx:h . 

BTU  Energy  Corporation  ...„ 


Case  No. 


RF272-95020  thnj  RF272-95032 
RF304-14784  thm  RF304-14810 
RF307-ia217 
RF350-2 


64756 
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Issuance  of  Decisions  and  Orders 
During  the  Week  of  October  4  Through 
October  8, 1993 

During  the  week  of  October  4  through 
October  8, 1993  the  decisions  and 
orders  summarized  below  were  issued 
with  respect  to  appeals  and  applications 
for  other  relief  filend  with  the  Office  of 
Hearings  and  Appeals  of  the  Department 
of  Energy.  The  following  summary  also 
contains  a  list  of  submissions  that  were 
dismissed  by  the  Office  of  Hearings  and 
Appeals. 

Appeals 

James  L  Schwab.  10/07/93.  LFA-0320 

James  L.  Schwab  filed  an  Appeal  from 
a  determination  issued  by  the  Office  of 
Inspector  General  (OIG)  of  the 
Department  of  Energy  (DOE)  in  response 
to  a  Request  for  Information  submitted 
under  the  Freedom  of  Information  Act 
(FOIA).  OIG  had  withheld  portions  of 
three  documents  under  Exemptions  6 
and  7(C^t>f  the  FOIA.  In  considering  the 
Appeal,  the  DOE  found  that  the 
responsive  records  were  compiled  for  a 
law  enforcement  purpose.  Thus,  the 
withholding  of  information  would  be 
analyzed  under  Exemption  7(C).  DOE 
further  found,  in  accordance  with 
precedent,  that  OIG  had  properly 
withheld  the  names,  identifying 
numbers,  initials,  and  other  indicia  of 
OIG  investigative  personnel  and  the 
names,  home  addresses,  phone  numbers 
and  other  information  specifically 
identifying  witnesses,  sources  and  third 
parties.  However,  the  DOE  determined 
that  there  was  considerable  non-exempt 
segregable  material  contained  in  the 
documents  which  could  possibly  be 
released  to  Mr.  Schwab.  Accordingly, 
the  appeal  was  granted  in  part,  denied 
in  part,  and  remanded  to  c3lG  for  a  new 
determination  in  accordance  with  the 
guidance  set  forth  in  the  Decision  and 
Order. 

Natural  Resources  Defense  Council,  10/ 
06/93.  LFA-0031 

Natural  Resources  Defense  Council 
filed  a  Appeal  from  a  denial  by  the 
Directorate  of  Information  Management 
of  the  Air  Force  Logistics  Command 
(AFLO  of  the  Department  of  the  Air 
Force  of  a  request  for  information  filed 
vmder  the  Freedom  of  Information  Act 
(FOIA).  The  AFLC  withheld  some 
material  responsive  to  the  request  as 
classified  material.  In  connection  with 
the  Appeal,  the  withheld  material  was 
reviewed  by  the  DOE's  Office  of 


Classification  of  the  Office  of  Security 
Affairs,  which  foimd  most  of  the 
material  to  continue  to  be  properly 
classified  material  imder  Exemption  3  of 
^the  FOIA.  However,  the  Office  of 
Classification  determined  that  a  small 
portion  of  previously  withheld  material 
could  now  be  released  as  the  result  of 
more  precise  deletions.  Accordingly,  the 
Appeal  was  granted  in  part  and  denied 
in  part. 

Request  for  Modification  and/or 
Rescission 

Energy  Refunds.  Inc.,  10/05/93.  LFR- 
0012 
The  DOE  issued  a  Decision  and  Order 
concerning  a  Motion  for 
Reconsideration  filed  by  Energy 
Refunds.  Inc.  (ERI).  In  its  Motion,  ERI 
requested  that  the  DOE  reconsider  a 
June  4, 1993  Decision  and  Order  which 
disqualified  ERI  from  representing 
refimd  applicants  in  OHA  proceedings. 
See  Energy  Refunds.  Inc.,  23  DOE 
1  85,076  (1993).  In  considering  ERI's 
Motion,  the  DOE  determined  that  ERI's 
conduct  warranted  disqualification  but 
that  the  June  1993  Order  should  be 
modified  to  permit  ERI  to  apply  for 
reinstatement  based  upon  a 
demonstration  that  the  types  of  conduct 
for  which  it  had  been  disqualified 
would  not  reoccur.  TTie  DOE  specified 
certain  minimal  requirements  of  such  a 
demonstration.  Accordingly,  the  Motion 
for  Reconsideration  was  granted  in  part. 

Refund  Applications 

Enron  Corp./RF340-€7.  Stanton 

Propane;  Will's  Gas  Company.  10/ 
05/93.  RF340-104 
The  DOE  issued  a  Decision  and  Order 
concerning  refund  applications  that 
Stanton  Propane  (Stanton)  and  Will's 
Gas  Company  (Will's)  had  submitted  in 
the  Enron  Corporation  (Enron)  special 
refund  proceeding.  The  DOE  found  that 
those  firms  were  retailers  of  propane 
who  qualified  for  a  refund  under  the 
60%  mid-range  presumption  of  injury. 
However,  the  DOE  rejected  a  completely 
unrealistic  revised  gallonage  figure  for  - 
the  month  of  January  1981  that  was 
submitted  by  Energy  Refunds,  Inc.  on 
behalf  of  Stanton,  and  instead  used 
Stanton's  own  estimate  of  its  purchase 
gallonage.  Accordingly,  the  DOE  granted 
Stanton  a  refund  of  $13,779  and  Will's 
a  refund  of  $30,665. 

Texaco  Inc./Long  Island  Lighting 

Company.  10/04/93.  RF321-18846 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
filed  in  the  Texaco  Inc.  special  refund 
proceeding  on  behalf  of  Long  Island 
Lighting  Company  (LILCO).  LILCO 
sought  a  refund  based  on  purchases  of 


26.262.000  gallons  of  covered  petroleum 
products.  LILCO  claimed  that  Texaco's 
records  of  its  purchases,  which  totalled 
26.262  gallons,  were  reported  in 
thousands  of  gallons.  Tlie  DOE  found, 
however,  4kat  LILCO's  records  as 
supplied  by  Texaco  were  not  in 
thousands  of  gallons,  but  in  exact  gallon 
amounts.  Furthermore,  LILCO  supplied 
no  other  documentation  of  its  purchases 
to  support  the  26,262,000  gallon 
purchase  volume  claim  it  advanced. 
Therefore,  LILCO  was  granted  a  refund 
based  only  on  documents  purchases  of 
26.262  gallons  of  Texaco  covered 
petroleum  products.  The  total  refund 
amount  that  the  DOE  granted  LILCO 
was  $40,  including  $11  of  accrued 
interest. 

Texaco  Inc. /Varies  Morein.  RF321- 
18575.  GAM  Enterprises,  Ltd.,  10/ 
18/93.  RF321-18576 
The  DOE  issued  a  Decision  and  Order 
concerning  two  Applications  for  Refund 
filed  by  Gene  Morein  in  the  Texaco  Inc. 
Subpart  V  special  refund  proceeding. 
This  applicant  was  a  reseller  who 
purchased  Texaco  products  directly 
from  Texaco.  The  applicant  provided 
documentation  that  he  owned  his 
father's  (Vories  Morein)  jobbership  from 
the  beginning  of  the  refund  period  and 
that  he  was  the  sole  stockholder  of  GAM 
Enterprises,  Ltd.  He  also  provided 
documentation  establishing  that  he  filed 
for  personal  bankruptcy  in  1982,  that 
the  bankruptcy  proceeding  was  closed, 
and  that  he  had  been  discharged  from 
all  his  debts.  Since  the  personal 
bankruptcy  proceeding  was  closed,  the 
DOE  determined  that  the  refunds  should 
be  granted  to  the  applicant. 
Accordingly,  Mr.  Morein's  Application 
for  Refund  were  approved.  He  was 
granted  $10,237  ($7,473  principal  plus 
$2,764  interest)  in  Case  No.  RF321- 
18575  and  $619  ($452  principal  plus 
$167  interest)  in  Case  No.  RF321-18576. 

Texaco  Inc. /Ward  Texaco.  10/07/93. 
RF321-17997 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
filed  by  Ward  Texaco  (Ward)  in  the 
Texaco  Inc.'  Subpart  V  special  refund 
proceeding.  This  applicant  indirectly 
purchased  Texaco  products  from 
Southern  Maryland  Oil  Co.  (SMO),  a 
Texaco  jobber.  On  June  30, 1993,  the 
DOE  issued  a  Decision  and  Order  in  the 
Texaco  proceeding  which  determined 
that  SMO  had  been  injured  in  some  of 
its  purchases  of  Texaco  products. 
Texaco  Inc./SMO,  Inc.,  23  DOE 
1  85,086  (1993).  Based  on  a  detailed 
showing  of  SMO's  costs  and  prices 
during  the  refund  period,  the  DOE 
concluded  that  (i)  during  the  period 
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from  March  1973  through  April  1976 
SMO  did  not  absorb  any  of  Texaco's 
alleged  overcharges,  (ii)  during  the 
period  from  May  1976  through  April 
1980  SMO  absorbed  61.9  percent  of  the 
overcharges,  and  (iii)  during  the  period 
fix)m  May  1980  through  January  1981 
SMO  absorbed  the  full  amount  of  any 
overcharges.  Consequently,  in  the 
present  Decision,  the  DOE  found  that,  as 
a  customer  of  SMO,  Ward  incurred  100 
percent  of  the  impact  of  Texaco's 
alleged  overcharges  during  the  period 
from  March  1973  through  April  1976, 
and  38.1  percent  of  the  overcharges 


during  the  period  May  1976  through 
April  1980  and  that  during  the  period 
May  1980  through  January  1981.  Ward 
would  not  have  been  injured  because 
the  Texico  overcharges  were  entirely 
absorbed  by  SMO.  Accordingly,  Ward 
was  found  eligible  for  a  refund  only  to 
the  extent  that  it  incurred  the  Texaco 
overcharges.  Furthermore,  since  SMO 
purchased  83  percent  of  its  product 
supply  from  Texaco,  the  volumetric 
amount  for  Ward  was  reduced  by  17 
percent,  the  amount  of  product  SMO 
sold  that  did  not  originate  from  Texaco. 
Thus  the  per  gallon  volumetric  amount 


used  to  calculate  Ward's  refund  was 
$0.000913.  Ward's  total  refimd  amount 
was  $1,523  ($1,112  principal  plus  $411 
interest). 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  simimarized.  Copies  of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  F^iblic 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 


ATLAffTIC  RICHFIELD  COMPANY/FRANK  CARRALES  ARCO  ETAL 

ATLANTIC  RICHFIELD  COMPANY/GEORGE'S  ARCO  ETAL 

ATLANTIC  RICHFIELD  COMPANY/INDIANA  BELL  TELEPHONE  CO.  ETAL 

BEACON  OIL  COMPANY/SMITH  TANK  UNES 

DOLTON  SCHOOL  DISTRICT  149  ETAi.  

ENRON  CORP7FRALEY  BUTANE  COMPANY.  iNC 

POLAR  SUPPLY,  INC „_ „ . 

GULF  OIL  CORPORATION«»BB  COUNTY  GOVERNMENT 
STATE  OF  DELAWARE,  DEPT.  OF  NATURAL  RESOURCES 

GULF  OIL  CORPORATION/MORGAN  OIL  COlJiPANY 

H.F.  CAMPBELL  &  SON.  INC _. 

JACK  LARGENT  CO.  ETAL  

MIKE  GUZMAN  CONSTRUCnON  CO.  ETAL „ 

SHANNON  COUNTY  SCH.  DIST.  65-1  

SHELL  OIL  COMPANY/FRANK'S  SHELL 

COLOR  CANYON  AVIATION  

MEMPHIS  GAS,  LIGHT  &  WATER 

SPEARMAN  INDEPENDENT  SCHOOL  DISTRICT  

TEXACO  INC7ARTHUR  KELLEY^  TEXACO  #2 

TEXACO  INC7B&H  TEXACO  ETAL „ _ 

TEXACO  INC7DUKE'S  TEXACO  ETAL 

TEXACO  INC7EAST0N  PETROLEUM,  CO.  INC.  ETAL _. 

TEXACO  INC7GUERRA'S  TEXACO  .„ _.... 

TEXACO  INC7J.B.  LEVERT  LAND  CO.  ETAL  

TEXACO  INCTKINARD'S  TEXACO _„..^ 

TEXACO  INC  AEE'S  TEXACO  SERVICE 

LEE'S  TEXACO  SERVICE 

LEE'S  TEXACO  SERVICE 

TEXACO  INC70RANGE  TEXACO  CENTER  ETAL ^.. 

TEXACO  INCyPAUL'S  TEXACO  , 

TEXACO  INCVRAY-S  AUTO  SPECIAUST  ETAL  

TOWN  OF  LAKE  PROVIDENCE,  LOUISIANA  ETAL  

VILLAGE  OF  BARNESVILLE  .. 


RF304-14417 

1(V06«3 

RF304-14003 

10«)6«3 

RF304-13155 

1005^3 

RF238-78 

10rt)6«3 

RF272-81292 

10/06/93 

RF340-50 

10/05/33 

RF340-100 

RF300-20009 

10/08/93 

RF300-20282 

RR300-235 

10AK/93 

RF272-75992 

10/05/93 

RF272-91557 

10/05/93 

RF272-90600 

10A)8/93 

RA272-55 

10rt»»3 

RF31 5-7962 

10/06/93 

RF31 5-8968 

RF31 5-9661 

RR272-117 

l0rt)7/93 

RR321-133 

10A)5«3 

RF321-47 

10^08/93 

RF32 1-997 

1(M)5/93 

RF32 1-4049 

10/07/93 

RF321-19918 

10A)7/93 

RF321 -14706 

10A)a/93 

RF321 -19898 

10/06/93 

RF321-1656 

10/04/93 

RF321-19689 

RF321 -19850 

RF321-19003 

10«)7/93 

RR321-134 

10/07/93 

RF321-9468 

10A)6/93 

RF272-88434 

10A)5/93 

RF272-83177 

10/06/93 

t 


Dismissals 


e  following  submissions  were  dismissed: 


Name 


BARTON  COUNTY 

BLECKLEY  COUNTY _„ ^ 

CANISTOTA  SCHOOL  DISTRICT  43-1 

CASEY  GODOARD  OIL  CO  

CHARTER  INTERNATK)NAL  OIL  COMPANY 

CHESTNUT  STREET  GULF  ...„ _.„ 

CITY  OF  BAYPORT 


CITY  OF  HOLTVILLE 

CROSBY  COUNTY 

CURT^  SHELL  SERVCE 

DALLAS  COUNTY  Rl 

EAST  PRAIRIE  R  II  SCHOOLS 

FELSING  SERVICE  

GEORGE  COUNTY  SCHOOLS 

GERMANTOWN  HILLS  SCHOOL  DIST.  69 

HANNfflAL  CENTRAL  SCHOOL  DISTRICT 

HONONEQAH  COMMUNITY  HIGH  SCHOOL  DISTRICT  207 

KOHLER  SCHOOL  DISTRICT 

LEE'S  TEXACO 


Case  No. 


RF272-85253 

RF272-86226 

RF272-82453 

RF315-10166 

RF340-89 

RF300-13993 

RF272-85205 

RF272-85199 

RF272-85241 

RF31 5-6901 

RF272-60e01 

RF272-a2454 

RF321-13456 

RF272-81747 

RF272-80637 

RF272-82451 

RF272-81741 

RF272-80621 

RF321-4492 
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Name 

MARLBOROUGH  SCHOOL  DISTRICT 

NEWFANE  CENTRAL  SCHOOL  DISTRICT 

ORCHARD  VIEW  SCHOOLS  .^ "•••.•"; 

PEACH  COUNTY - '**' 

TIPTON  COMMUNITY  SCHOOL  CORP  - 

TOWN  OF  RED  SPRINGS  

VALDEZ  TEXACO 

VERNS  SUNSET  TEXACO - 

VERNS  TEXACO 

WEST  CLERMONT  LOCAL  SCHOOL  DISTRICT 


Case  No. 


RF272-80629 
RF272-82471 
RF272-81680 
RF272-85210 
RF272-ei720 
RF272-85222 
RF321 -18349 
RF321-14437 
RF321 -14438 
RF272-82466 


Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue.  SW..  Washington.  DC  20585, 
Monday  through  Friday,  betv^reen  the 
hours  of  1  p.m.  and  5  p.m..  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

Dated:  December  2. 1993. 
George  B.  Brenuy, 

Director.  Office  of  Hearings  and  Appeals. 
[PR  Doc.  93-30132  Filed  12-8-93;  8:45  ami 
BOiJNQ  COOC  MSO-OI-^ 


Proposed  Implementation  of  Special 
Refund  Procedures 

AGENCY:  Office  of  Hearings  and  Appeals. 
Department  of  Energy. 
ACTION:  Notice  of  proposed 
implementation  of  special  refund 
procedures.  

SUMMARY:  The  Office  of  Hearings  and 
Appeals  (OHA)  of  the  Department  of 
Energy  (DOE)  announces  the  proposed 
procedures  for  disbursement  of 
$10,089.18.  plus  accrued  interest,  in 
refined  petroleum  product  violation 
amounts  obtained  by  the  DOE  pursuant 
to  a  March  8, 1982  Remedial  Order 
issued  to  A-1  Exxon  and  Redhill  Mobil 
&  Towing.  Case  Nos.  LEF-0086  and 
LEF-0088  and  a  March  29. 1982 
Remedial  Order  issued  to  Half  Moon 
Bay  Exxon.  Case  No.  LEF-0087.  The 
OHA  has  tentatively  determined  that  the 
funds  obtained  from  the  above  firms, 
plus  accrued  interest,  will  be  distributed 
to  customers  who  purchased  gasoline 
fi-om  them  during  the  following  periods: 
August  1, 1979  through  November  20, 
1979  in  the  A-1  Exxon  proceeding; 
August  1. 1979  through  October  23. 
1979  in  the  Half  Moon  Bay  Exxon 
proceeding;  and  August  1, 1979  through 
November  13. 1979  in  the  Redhill  Mobil 
and  Towing  proceeding. 
DATES  AND  ADDRESSES:  Comments  must 
be  filed  in  duplicate  on  or  before 


January  10, 1994,  and  should  be 
addressed  to  the  Office  of  Hearings  and 
Appeals.  Department  of  Energy,  1000 
Independence  Avenue.  SW., 
Washington.  DC  20585.  All  comments 
should  display  a  reference  to  the 
appropriate  case  number. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  O.  Mann,  Deputy  Director. 
Roger  Klurfeld,  Assistant  Director, 
Office  of  Hearings  and  Appeals,  1000 
Independence  Avenue,  SW.. 
Washington.  DC  20585.  (202)  586-2094 
(Mann);  586-2383  (Klurfeld). 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  10  CFR  205.282(b). 
notice  is  hereby  given  of  the  issuance  of 
the  Proposed  Decision  and  Order  set  out 
below.  The  Proposed  Decision  and 
Order  sets  forth  the  procedures  that  the 
EKDE  has  tentatively  formulated  to 
distribute  to  eligible  claimants 
$10,089.18,  plus  accrued  interest, 
obtained  by  the  DOE  pursuant  to  March 
8. 1982  and  March  29. 1982  Remedial 
Orders.  In  the  Remedial  Orders,  the 
DOE  found  that,  during  the  periods 
beginning  August  1. 1979,  the  firms 
each  had  sold  motor  gasoline  at  prices 
in  excess  of  the  maximum  lawful  selling 
price,  in  violation  of  Federal  petroleum 
price  regulations. 

The  OHA  has  tentatively  determined 
to  distribute  the  funds  obtained  from  the 
firms  in  two  stages.  In  the  first  stage,  we 
will  accept  claims  from  identifiable 
purchasers  of  gasoline  from  the  firms 
who  may  have  been  injured  by 
overcharges.  The  specific  requirements 
which  an  applicant  must  meet  in  order 
to  receive  a  refund  are  set  out  in  Section 
III  of  the  Proposed  Decision.  Claimants 
who  meet  these  specific  requirements 
will  be  eligible  to  receive  refunds  based 
on  the  number  of  gallons  of  gasoline 
which  they  purchased  from  A-1  Exxon. 
Redhill  Mobil  k  Towing,  or  Half  Moon 
Bay  Exxon. 

If  any  funds  remain  after  valid  claims 
are  paid  in  the  first  stage,  they  may  be 
used  for  indirect  restitution  in 
accordance  wjth  the  provisions  of  the 
Petroleum  Overcharge  Distribution  and 
Restitution  Act  of  1986  (PODRA).  15 
U.S.C.  4501-07. 


Applications  for  Refund  should  not  be 
filed  at  this  time.  Appropriate  public 
notice  will  be  provided  prior  to  the 
acceptance  of  claims.  Any  member  of 
the  public  may  submit  written 
comments  regarding  the  proposed 
refund  procedures.  Commenting  parties 
are  requested  to  provide  two  copies  of 
their  submissions.  Comments  must  be 
submitted  within  30  days  of  publication 
of  this  notice  in  the  Federal  Register 
and  should  be  sent  to  the  address  set 
forth  at  the  beginning  of  this  notice.  All 
comments  received  in  this  proceeding 
will  be  available  for  public  inspection 
between  the  hours  of  1  p.m.  and  5  p.m.. 
Monday  through  Friday,  except  federal 
holidays,  in  the  Public  Reference  room 
of  the  Office  of  Hearings  and  Appeals, 
located  in  room  lE-234. 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585. 

Dated;  December  2, 1993. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 

PROPOSED  DECISION  AND  ORDER- 
IMPLEMENTATION  OF  SPECIAL  REFUND 
PROCEDURES 

December  2. 1993. 

Names  of  Firms:  A-1  Exxon,  Half  Moon 
Bay  Exxon.  Redhill  Mobil  &  Towing 
Date  of  Filing:  July  20, 1993 
Case  Numbers:  LEF-0086,  LEF-0087. 
LEF-0088    • 
On  July  20. 1993.  the  Economic 
Regulatory  Administration  (ERA)  of  the 
Department  of  Energy  (DOE)  filed  a 
Petition  for  the  Implementation  of 
Special  Refund  Procedures  with  the 
Office  of  gearings  and  Appeals  (OHA), 
to  distribute  the  funds  received 
pursuant  to  Remedial  Orders  issued  by 
the  DOE  to  the  following  parties:  A-1 
Exxon  (A-1)  of  Capitola.  California,  Half 
Moon  Bay  Exxon  of  Half  Moon  Bay, 
CaUfomia,  and  Redhill  Mobil  k  Towing 
of  San  Anselmo,  California  (hereinafter 
collectively  referred  to  as  the  remedial 
order  firms).  In  accordance  with  the 
provisions  of  the  procedural  regulations 
at  10  CFR  part  205,  subpart  V  (subpart 
V).  the  ERA  requests  in  its  Petition  that 
the  OHA  establish  special  procedures  to 
make  refunds  in  order  to  remedy  the 
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effects  of  regulatory  violations  set  forth 
in  the  Remedial  Order.  This  Proposed 
Decision  and  Order  sets  forth  the  OHA's 
plan  to  distribute  these  funds. 

L  Backgronnd 

Each  of  the  remedial  order  firms  was 
a  retailer  of  motor  gasoline  diuing  the 
periods  relevant  to  this  proceeding.  The 
ERA  issued  Proposed  Remedial  Orders 
(PROs)  to  each  of  the  firms. »  The  PROs 
alleged  that,  during  separate  periods 
beginning  on  August  1. 1979.  the 
remedial  order  fintis  had:  charged  more 
than  the  maximum  lawful  selling  price 
for  one  or  more  grades  of  gasoline  in 
violation  of  10  CFR  212.93;  failed  to 
post  and  maintain  the  maximum  lawful 
selling  price  or  a  proper  certification  in 
violation  of  10  CFR  212.129;  failed  to 
keep  and  maiatain  books  and  records  to 
support  the  lawfulness  of  the  price  for 
gasoline  on  the  audit  date  in  violation 
of  10  CFR  210.92  and  212.93;  and/or 
engaged  in  unlawful  or  discriminatory 
business  practices  in  violation  of  10 
CFR  210.62. 

After  considering  and  dismissing  the 
firms'  objections  to  the  PROs.  the  DOE 
issued  final  Remedial  Orders.  A-1 
Exxon,  et  ah,  9  DOE  1 83,020  (1982); 
Chip's  Chevron  Service,  et  al.,  9  DOE 
1 83.046  (1982).*  Each  of  the  retailers, 
represented  by  the  same  counsel, 
appealed  the  remedial  orders  to  the 
Federal  Energy  Regulatory  Commission 
(FERC).  On  September  19. 1982.  FERC 
affirmed  each  of  the  contested  remedial 
orders  in  every  respect.  A-1  Exxon,  et 
al.  20  FERC  161.387  (1982).  Each  of  the 
firms  has  since  remitted  a  specified 
amount  in  compliance  v^th  the 
Remedial  Orders,  to  which  interest  has 
since  accrued.  These  funds  are  being 
held  in  an  interest-bearing  escrow 
account  maintained  at  the  Department 
of  the  Treasury  pending  a  determination 
regarding  their  proper  distribution. 

II.  Jurisdiction  and  Authority 

The  subpart  V  regulations  set  forth 
general  guidelines  which  may  be  used 
by  the  OHA  in  formulating  and 
implementing  a  plan  of  distribution  of 
funds  received  as  a  result  of  an 
enforcement  proceeding.  The  DOE 
policy  is  to  use  the  subpart  V  process  to 
distribute  such  funds.  For  a  more 
detailed  discussion  of  sub{>art  V  and  the 
authority  of  OHA  to  feshion  procedures 
to  distribute  refunds,  see  Petroleum 


I  A-1  Exxon  was  issued  a  PKO  on  January  22. 
1981:  Half  Moon  Bay  Exxon  was  tssuad  a  PRO  on 
May  7. 1961,  and  Redhill  Mobil  ft  Towing  was 
issued  a  PRO  on  February  25. 1981. 

'  A  Remedial  Order  was  Issued  to  A-1  Exxon  and 
Redhill  Mobil  ft  Towing  on  March  8. 1982.  A 
Remedial  Order  was  issued  to  Half  Moon  Bay 
Exxon  on  March  29. 1982. 


Overcharge  Distribution  and  Restitution 
Act  of  1986. 15  U.S.C.  4501  et  seq., 
Office  of  Enforcement,  9  DOE  1 82,508 
(1981).  and  Office  of  Enforcement.  8 
DOE  182.597  (1981)  (Vickers). 

We  have  considensd  the  ERA's 
petition  that  we  implement  a  subpart  V 
proceeding  with  respect  to  the  above 
remedial  order  funds  and  have 
determined  that  such  proceedings  are 
appropriate.  This  Proposed  Decision 
and  Order  sets  forth  the  OHA's  tentative 
plan  to  distribute  these  funds.  Before 
taking  the  actions  proposed  in  this 
Decision,  we  intend  to  publicize  our 
proposal  and  solicit  comments  frt)m 
interested  parties.  Comments  regarding 
the  tentative  distribution  processes  set 
forth  in  this  Pro{)osed  Decision  and 
Order  should  be  filed  with  the  OHA 
within  30  days  of  its  publication  in  the 
Federal  Register. 

m.  Proposed  Refund  Procedures 

We  propose  to  implement  a  two-stage 
refund  procedure  for  distribution  of  the 
remedial  order  funds  by  which 
purchasers  of  gasoline  from  the 
remedial  order  firms  during  the  period 
covered  by  the  Remedial  Orders  may 
submit  Applications  for  Refund  in  the 
initial  stage.  From  our  experience  with 
subpart  V  proceedings,  we  expect  that 
potential  appUcants  generally  will  be 
limited  to  ultimate  consumers  ("end- 
users").  Therefore,  we  do  not  anticipate 
that  it  will  be  necessary  to  employ  the 
injury  presumptions  that  we  have  used 
in  past  proceedings  in  evaluating 
applications  submitted  by  refiners, 
resellers,  and  retailers.' 

A.  First  Stage  Refund  Procedures 

In  order  to  receive  a  refund,  each 
claimant  will  be  required  to  submit  a 
schedule  of  its  monthly  purchases  of 
gasoline  bom  the  remedial  order  firm 
during  the  period  covered  by  the 
Remedial  Order.  Our  experience 
indicates  that  the  use  of  certain 
presumptions  permits  claimants  to 
participate  in  the  refund  process 
without  incurring  inordinate  expense 
and  ensures  that  refund  claims  are 
evaluated  in  the  most  efficient  manner 
possible.  See  Marathon  Petroleum  Co., 
14  DOE  1  85,269  (1986)  (Marathon). 
Presumptions  in  refund  cases  are 
specifically  authorized  by  the  applicable 
Subpart  V  regulations  at  10  CF.R. 
205.282(e).  Accordingly,  we  will  adopt 
the  presumptions  set  forth  below. 


Mf  a  refiner,  reseller,  or  retailer  should  file  an 
application  in  any  of  tlM  refund  proceedings, 
however,  we  will  utilize  the  standards  and 
appropriate  presumptions  established  in  previous 
proceedings.  See.  e.g..  Starks  Shell  Service.  23  DOE 
1  85.017  (1993):  Shell  Oil  Co..  18  tXJE  1  85.492 
(1989). 


1.  Calculation  of  Refunds 

First,  we  will^dopt  a  presumption 
that  the  overcharges  were  dispersed 
equally  in  all  of  the  remedial  order 
firms'  sales  of  gasoline  during  the 
period  covered  by  the  Remedial  Orders. 
In  accordance  with  this  presumption, 
refimds  are  to  be  made  on  a  pro-rata  or 
volumetric  basis.^  In  the  absence  of 
better  information,  a  volumetric  refund 
is  appropriate  because  the  DOE  price 
regulations  generally  requited  a 
regulated  firm  to  account  for  increased 
costs  on  a  firm-wide  basis  in 
determining  its  prices. 

Under  the  volumetric  approach,  a 
claimant's  "allocable  share"  of  a 
Remedial  Order  fund  is  equal  to  the 
number  of  gallons  purchased  from  the 
remedial  order  firm  during  the  period 
covered  by  that  Remedial  Order  times 
the  per  gallon  refund  amount.'  We 
derived  the  per  gallon  refund  figures  by 
dividing  the  amount  of  each  Remedial 
Order  fund  by  the  total  volume  of 
*  gasoline  which  each  remedial  order  firm 
sold  during  the  period  specified  in  that 
Remedial  Order.  An  applicant  that 
establishes  its  ehgibility  for  a  refund 
will  receive  all  or  a  portion  of  its 
allocable  share  plus  a  pro-rata  diare  of 
the  accrued  interest  .<> 

In  addition  to  the  volumetric 
presumption,  we  also  propose  to  adopt 
a  presumption  regarding  injury  for  end- 
users. 

2.  End-Users 

In  accordance  with  prior  Subpart  V 
proceedings,  we  propose  to  adopt  the 
presumption  that  an  end-user  or 
ultimate  consumer  of  gasoline 
purchased  from  one  of  the  remedial 


'If  an  individual  claimant  believe*  that  it  w_ 
injured  by  more  than  its  volumetric  share,  it  may 
elect  to  forego  this  presumption  aitd  Hie  a  refund 
application  based  upon  a  claim  that  it  suffered  a 
disproportionate  share  of  the  remedial  firm's 
overcbai:ges.  See.  e.g.,  Mobil  Oil  Corp./Atcfaison, 
Topeka  and  Santa  Fe  Railroad  Co.,  20  DOE  1  85.788 
(1990):  Mobil  Oil  Corp./Marine  Corps  Exchange 
Service,  17  DOE  1  85.714  (1988).  Such  a  claim  will 
only  be  granted  if  the  claimant  makes  a  persuasive 
showing  that  it  was  "overcharged"  by  a  specific 
amount,  and  that  it  abaorljed  those  overcharges.  See 
Panhandle  Eastern  Pipeline  Co.AVeslem  Petroleum 
Co.,  19  DOE  1  85.705  (1989).  To  the  degree  thai  a 
claimant  malies  this  showing,  it  will  recrive  an 
above-volumetric  refund. 

'  The  per  gallon  refund  amount  is  S.0465  for 
claimants  applying  in  the  A-1  Exxon  proceeding 
($3,000  remitle>d/64.456.4  gallons  sold),  $.0173  in 
the  Half-Moon  Bay  Exxon  proceeding  ($2,500 
remilted/144.331  gallons  sold),  and  $.0314  in  the 
Redhill  Mobil  ft  Towing  proceeding  ($4,589.18 
remitted/146.145  7  gallons  sold). 

•As  in  previous  cases,  we  propose  to  establish  a 
minimum  refund  amount  of  $1 5.  We  have  found 
through  our  experience  that  the  cost  of  processing 
claims  in  which  refunds  for  amounts  less  than  $15 
are  sought  outweighs  the  benefits  of  restitution  in 
those  instances.  See  Exxon  Corp.,  17  DOE  1  85.590. 
at  89.150  (1988)  (Exxon). 
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order  firms  whose  business  is  unrelated 
to  the  petroleum  industry  was  injured 
by  the  overcharges  resolved  by  the 
Remedial  Order.  See,  e.g.,  Texas  Oil  and 
Gas  Corp.,  12  DOE  185,069  at  88,209     v 
(1984)  (TOGCO).  Members  of  this  group 
generally  were  not  subject  to  price 
controls  during  the  period  covered  by 
the  Remedial  Order,  and  were  not 
required  to  keep  records  which  justified 
selling  price  increases  by  reference  to 
cost  increases.  Consequently,  analysis  of 
the  impact  of  the  overcharges  on  the 
final  prices  of  goods  and  services 
produced  by  members  of  this  group 
would  be  beyond  the  scope  of  the 
refund  proceeding.  Id.  We  therefore 
propose  that  the  end-users  of  gasoline 
purchased  from  the  remedial  order  firms 
need  only  document  their  purchase 
volumes  from  the  firm  during  the  period 
covered  by  the  Remedial  Order  to  make 
a  sufficient  showing  that  they  were 
injured  by  the  overcharges. 

B.  Refund  Application  Requirements 

To  apply  for  a  refund  from  any  of  the 
Remedial  Order  funds,  a  claimant 
should  submit  an  Application  for 
Refund  containing  all  of  the  following 
information: 

(1)  Identifying  information  including 
the  claimant's  name,  current  business 
address,  business  address  during  the 
refund  period,  taxpayer  identification 
number,  a  statement  indicating  whether 
the  claimant  is  an  individual. 
corporation,  partnership,  sole 
proprietorship,  or  other  business  entity: 
the  name,  title,  and  telephone  number 
of  a  person  to  contact  for  additional 
information;  and  the  name  and  address 
of  the  person  who  should  receive  any 
refund  check.''  If  the  applicant  operated 
under  more  than  one  name  or  imder  a 
different  name  during  the  price  control 
period,  the  applicant  should  specify 
these  names; 

(2)  A  monthly  purchase  schedule 
covering  the  relevant  Remedial  Order 
period."  The  applicant  should  specify 


the  source  of  this  gallonage  information. 
In  calculating  its  purchase  volumes,  an 
applicant  should  use  actual  records 
from  the  refund  period,  if  available.  If 
these  records  are  not  available,  the 
applicant  may  submit  estimates  of  its 
gasoline  purchases,  but  the  estimation 
methodology  must  be  reasonable  and 
must  be  explained. 

(3)  A  statement  whether  the  applicant 
or  a  related  firm  has  filed,  or  has 
authorized  any  individual  to  file  on  its 
behalf,  any  other  application  in  that 
refund  proceeding.  If  so.  an  explanation 
of  the  circumstances  of  the  other  filing 
or  authorization  should  be  submitted; 

(4)  If  the  applicant  is  or  was  in  any 
way  affiliated  with  the  remedial  order 
firm,  it  should  explain  this  affiliation, 
including  the  time  period  in  which  it 
was  affiliated;^ 

(5)  A  statement  listed  below  signed  by 
the  individual  applicant  or  a 
responsible  official  of  the  firm  filing  the 
refund  application: 

I  swear  (or  affirm)  that  the  information 
contained  in  this  application  and  its 
attachments  is  true  and  correct  to  the  best  of 
my  knowledge  and  belief.  I  understand  that 
anyone  who  is  convicted  of  providing  false 
information  to  the  federal  government  may 
be  subject  to  a  fine,  a  jail  sentence,  or  both, 
pursuant  to  18  U.S.C.  1001. 1  understand  that 
the  information  contained  in  this  application 
is  subject  to  public  disclosure.  I  have 
enclosed  a  duplicate  of  this  entire 
application  which  will  be  placed  in  the  OHA 
Public  Reference  Room. 

All  applications  should  be  either 
typed  or  printed  and  clearly  labeled  A- 
1  Exxon  (Case  No.  LEF-OG86)/Half 
Moon  Bay  Exxon  (Case  No.  LEF-0087)/ 
or  Redhill  Mobil  and  Towing  (Case  No. 
LEF-0088)  Special  Refund  I^oceeding." 
Each  applicant  must  submit  an  original 
and  one  copy  of  the  application.  If  the 
applicant  believes  that  any  of  the 
information  in  its  application  is 
confidential  and  does  not  wish  for  this 
information  to  be  publicly  disclosed,  it 
must  submit  an  original  application. 


'>  Under  the  Privacy  Ad  of  1974,  (he  sulmiission 
of  •  (ocial  security  number  by  an  individual 
applicant  i«  voluntary.  An  applicant  that  does  not 
wiih  to  submit  a  social  security  number  must 
submit  an  employer  identification  number  if  one 
exists.  This  Inforrnation  will  be  used  in  processing 
refund  applications,  and  is  requested  pursuant  to 
our  authority  under  the  Petjoleum  Overcharge 
Distribution  and  Restitution  Act  of  1986  and  the 
regulations  codifled  at  10  CFR  pan  20S.  subpan  V. 
The  information  may  be  shared  with  other  Federal 
agencies  for  statistical,  auditing  or  archiving 
purposes,  and  with  law  enforcement  agencies  when 
they  are  investigating  a  potential  violation  of  civil 
or  criminal  law.  Unless  an  applicant  claims 
conndentiality.  this  intormation  will  be  available  to 
the  public  In  the  Public  Reference  Room  of  the 
Offlce  of  Hearings  and  Appeals. 

•  The  Remedial  Orders  cover  the  following 
periods:  August  1, 1979  through  November  20, 1979 
In  tb*  A-1  Exxon  proceeding:  August  1. 1979 


through  October  23.  1979  in  the  Half-Moon  Bay 
Exxon  proceeding:  and  August  1. 1979  through-  ' 
November  13.  1979  in  the  Redhill  Mobil  and 
Towing  proceeding. 

*As  in  other  refund  proceedings  involving 
alleged  reflned  product  violations,  the  DOE  will 
presume  that  a^iliates  of  the  remedial  order  Arm 
were  not  injured  by  the  firm's  overcharges.  See.  e.g.. 
Marathon  Petroleum  Co./EMRO  Propane  Co..  15 
DOE  1  8S.2B8  (1987).  This  is  so  because  the 
remedial  order  firm  presumably  would  not  have 
sold  petroleum  products  to  an  afPiliate  if  such  a  sale 
would  have  placed  the  purchaser  at  a  competitive 
disadvantage.  See  Marathon  Petroleum  Co./Pilot  Oil 
Corp..  16  DOE  1  85.611  (1987).  amended  claim 
denied.  17  DOE  1  85.291  (1988).  reconsideration 
denied.  20  IX)E  1  85.236  (1990).  Additionally,  if  an 
afniiate  of  the  remedial  order  firm  was  granted  a 
refund,  the  remedial  order  firm  would  be  indirectly 
compensated  from  a  Remedial  Order  fund  remitted 
to  settle  its  own  alleged  violations. 


clearly  designated  "confidential," 
containing  the  coi\fidential  information, 
and  two  copies  of  the  application  with 
the  confidential  information  deleted.  All 
refund  applications  should  be 
postmarked  no  later  than  90  days  after 
the  date  of  the  Final  Decision  and  Order 
and  sent  to: 

A-1  Exxon/Half  Moon  Bay  Exxon/OR 
Redhill  Mobil  &  Towing  Special,  Refund 
Proceeding,  Office  of  Hearings  and 
Appeals,  Department  of  Energy.  1000 
Independence  Ave.,  SW..  Washington, 
DC  20585 

C.  Refund  Applications  Filed  by 
Representatives 

In  addition,  we  propose  to  adopt  the 
standard  OHA  procedures  relating  to 
refimd  applications  filed  on  behalf  of 
applicants  by  "representatives," 
including  refund  filing  services, 
consulting  firms,  accountants,  and 
attorneys.  See.  e.g..  Starks  Shell  Service, 
23  DOE  85.017  (1993);  Texaco  Inc..  20 
DOE  1  85.147  (1990);  Shell  Oil  Co..  18 
DOE  1  85.492  (1989).  We  will  also 
require  strict  compliance  with  the  filing 
requirements  as  specified  in  10  CFR 
205.283.  particularly  the  requirement 
that  applications  and  the  accompanying 
certification  statement  be  signed  by  the 
applicant. 

The  OHA  reiterates  its  policy  to 
closely  scrutinize  applications  filed  by 
filing  services.  Applications  submitted 
by  a  filing  service  should  contain  all  of 
the  information  indicated  in  the  final 
Decision  and  Order  in  this  proceeding. 

Finally,  the  OHA  reserves  the 
authority  to  require  additional 
information  before  granting  any  refund 
in  these  proceedings.  Applications 
lacking  the  required  information  may  be 
dismissed  or  denied. 

D.  Distribution  of  Funds  Remaining 
After  First  Stage, 

We  propose  that  any  funds  that 
remain  after  all  first  stage  claims  have 
been  decided  be  distributed  in 
accordance  with  the  provisions  of  the 
Petroleum  Overcharge  Distribution  and 
Restitutio^  Act  of  1986  (PODRA).  15 
U.S.C.  4501-07.  PODRA  requires  that 
the  Secretary  of  Energy  determine 
annually  the  amount  of  oil  overcharge 
funds  that  will  not  be  required  to  refund 
monies  to  injured  parties  in  subpart  V 
proceedings  and  make  those  funds 
available  to  state  governments  for  use  in 
four  energy  conservation  programs.  The 
Secretary  has  delegated  these 
responsibilities  to  the  OHA.  and  any 
funds  in  the  Remedial  Order  funds  that 
the  OHA  determines  will  not  be  needed 
to  effect  direct  restitution  to  injured 
customers  will  be  distributed  in 
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accordance  with  the  provisions  of 
PODRA. 

It  Is  Therefore  Ordered  That:  The 
refund  amounts  remitted  to  the 
Department  of  Energy  by  A-1  Exxon.. 
Half  Moon  Bay  Exxon,  and  Redhill 
Mobil  &  Towing  pursuant  to  the 
Remedial  Orders  issued  on  March  8, 
1982  and  March  29. 1982  will  be 
distributed  in  accordance  with  the 
foregoing  Decision. 

[FR  Doc.  93-30133  Filed  12-8-93;  8:45  am] 
BiLUNO  COOC  MS0-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4810-3] 

Fuels  and  Fuel  Additives;  Extension  of 
Time  and  Finding  Concerning  Fuel 
Additive  Waiver  Application 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  On  July  12. 1991,  the  Ethyl 
Corporation  (Ethyl)  submitted  an 
application  for  a  waiver  of  the 
prohibition  against  the  introduction  into 
commerce  of  certain  fuels  and  fuel 
additives  set  forth  in  section  211(f)  of 
the  Clean  Air  Act  (Act).  The  waiver 
application  concerned  the  gasoline 
additive,  methylcyclopentadienyl 
manganese  tricarbonyl  (MMT).  an 
octane  enhancer,  commercially  labeled 
by  Ethyl  as  HiTEC  3000.  On  January  8. 
1992.  the  Administrator  of  EPA  denied 
Ethyl's  apphcation  for  a  waiver  (57  FR 
2535.  January  22. 1992).  based  primarily 
on  data  submitted  by  Ford  Motor 
Company  which  suggested  that  driving 
cycle  could  affect  the  magnitude  of 
increases  in  hydr<x»rbon  emissions 
resulting  from  MMT  use.  Ethyl 
substjquently  sought  judicial  review  of 
the  denial  decision  in  the  United  States 
Court  of  Appeals  for  the  District  of 
Columbia  Qreuit. 

While  judicial  review  was  pending. 
Ethyl  submitted  new  emissions  test  data 
indicating  that  driving  cycle  was  not  the 
cause  of  die  increases  in  hydrocarbon 
emissions  observed  in  the  Ford  data. 
Based  on  this  new  information,  on  April 
6. 1993.  the  Court  of  Appeals  granted  a 
motion  by  EPA  to  remand  the  case  to 
the  Agency  to  redetermine  within  180 
days  whether  to  grant  or  deny  Ethyl's 
section  211(f)(4)  application.  The 
mandate  of  the  court  was  transmitted  to 
the  Agency  on  June  3, 1993.  affording 
EPA  until  November  30, 1993  to  grant 
or  deny  the  remanded  waiver 
application. 

EPA  and  Ethyl  have  now  agreed  to  an 
extension  of  180  days  in  the  deadline 


for  final  action  by  EPA  on  Ethyl's 
waiver  application  for  HiTEC  3000.  To 
implement  this  agreement.  Ethyl  has 
withdrawn  its  July  12. 1991  waiver 
application,  as  remanded  by  the  Court 
of  Appeals,  and  has  immediately 
resubmitted  the  application.  EPA  must 
now  take  final  action  either  granting  or 
denying  Ethyl's  resubmitted  application 
by  May  29, 1994.  For  purposes  of  the 
resubmitted  application,  the  EPA 
Administrator  has  determined  that  Ethyl 
has  demonstrated  as  required  by  section 
211(f)(4)  that  use  of  HiTEC  3000  at  the 
specified  concentration  will  not  cause 
or  contribute  to  a  failure  of  any  emission 
control  device  or  system  (over  the  useful 
life  of  any  vehicle  in  which  such  device 
or  system  is  used)  to  achieve 
compliance  by  the  vehicle  with  the 
emission  standards  with  respect  to 
which  it  has  been  certified.  Further 
review  of  Ethyl's  application  during  the 
additional  180  day  period  will  focus  in 
particular  on  the  issues  relating  to  the 
potential  effects  on  public  health  if  EPA  * 
were  to  permit  use  of  MMT  as  a  fuel 
additive. 

DATES:  Comments  on  the  resubmitted 
waiver  application  will  be  accepted 
until  February  7. 1994.  EPA  wiU  make 
a  final  decision  to  grant  or  to  deny  the 
resubmitted  waiver  application  no  later 
than  May  29, 1994. 
ADDRESSES:  Copies  of  the  information 
pertaining  to  this  resubmitted 
application  are  available  for  inspection 
in  public  docket  A-93-26  at  the  Air 
Docket  (LE-131)  of  the  EPA,  room  M- 
1500,  401  M  Street,  SW.,  Washington, 
DC  20460,  (202)  260-7548.  between  the 
hours  of  8:30  a.m.  to  noon  and  1:30  p.m. 
to  3:30  p.m.  weekdays.  Any  comments 
from  interested  parties  should  be 
addressed  to  this  docket  with  a  copy 
forwarded  to  Mary  T.  Smith.  Director. 
Field  Operations  and  Support  Division 
(6406J),  U.S.  Environmental  Protection 
Agency.  401  M  Street.  SW..  Washington, 
DC  20460.  As  provided  in  40  CFR  part 
2,  a  reasonable  fee  may  be  charged  for 
copying  services. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  R.  Sopata,  Chemist,  Field 
Operations  and  Support  Division 
(6406J),  U.S.  Environmental  Protection 
Agency.  401  M  Street,  SW.,  Washington. 
DC  20460,  (202)  233-9034. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  211(f)(1)(A)  of  the  Act  makes 
it  unlawful,  effective  March  31, 1977, 
for  any  manufacturer  of  a  fuel  or  fuel 
additive  to  first  introduce  into 
commerce,  or  to  increase  the 
concentration  in  use  of,  any  fuel  or  fuel 
additive  for  use  in  light-duty  motor 


vehicles  manufactured  after  model  year 
1974  which  is  ript  substantially  similar 
to  any  fuel  or  fuel  additive  utilized  in 
the  certification  of  any  model  year  1975. 
or  subsequent  model  year,  vehicle  or 
engine  under  section  206  of  the  Act. 
EPA  has  defined  "substantially  similar" 
at  56  FR  5352  (February  11. 1991). 
Section  211(f)(1)(B)  of  the  Act  makes  it 
unlawful,  effective  November  15.  1990. 
for  any  manufacturer  of  a  fuel  or  fuel 
additive  to  first  introduce  into 
commerce,  or  to  increase  the 
concentration  in  use  of.  any  fuel  or  fuel 
additive  for  use  by  any  person  in  motor 
vehicles  manufactured  after  model-year 
1974  which  is  not  substantially  similar 
to  any  fuel  or  fuel  additive  utilized  in 
the  certification  of  any  model  year  1975. 
or  subsequent  model  year,  vehicle  or 
engine  under  section  206  of  the  Act. 
Thus,  section  211(f)(1)(B)  expands  the 
prohibitions  of  211(f)(1)(A).  which 
apply  only  to  light-duty  vehicles. 
Section  211(f)(4)  of  the  Act  provides 
that  upon  application  by  any  fuel  or  fuel 
additive  manufacturer,  the 
Administrator  of  EPA  may  waive  the 
prohibitions  of  section  211(0(1)  if  the 
Administrator  determines  that  the 
applicant  has  established  that  such  fuel 
or  fuel'additive  will  not  cause  or 
contribute  to  a  failure  of  any  emission 
control  device  or  system  (over  the  useful 
life  of  any  vehicle  in  whitJi  such  device 
or  system  is  used)  to  achieve 
compliance  by  the  vehicle  with  the 
emissions  standards  to  which  it  has 
been  certified  pursuant  to  section  206  of 
the  Act.  If  the  Administrator  does  not 
act  to  grant  or  deny  a  waiver  within  180 
days  of  receipt  of  the  application,  the 
statute  provides  that  the  waiver  shall  be 
treated  as  granted. 

This  notice  concerns  withdrawal  and 
immediate  resubmission  of  an 
application  by  Ethyl  under  section 
211(f)(4)  of  the  Act  for  a  waiver  for  the 
fuel  additive  methylcyclopentadienyl 
manganese  tricarbonyl  (^^^T), 
commercially  labeled  by  Ethyl  as  HiTEC 
3000,  to  be  blended  in  unleaded 
gasoline  resulting  in  a  level  no  greater 
than  0.03125  ('A2)  gram  per  gallon 
manganese  (gpg  Mn).  Ethyl  has  agreed 
to  withdraw  and  resubmit  its    . 
application  in  order  to  extend  the 
deadline  for  final  administrative  action 
by  180  days.  During  this  180  day  period, 
EPA  will  focus  its  review  on  the  issues 
relating  to  the  potential  effects  on  public 
health  if  EPA  were  to  permit  use  of 
MMT  as  a  fuel  additive. 

Ethyl's  first  application  was 
submitted  on  March  17. 1978  for 
concentrations  of  MMT  resuhing  in  Vir 
and  1/32  gpg  Mn  in  unleaded  gasoline. 
Ethyl's  second  application  was 
submitted  on  May  26. 1981  for 
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concentrations  of  MMT  resulting  in  *^4 
gpg  Mn  in  unleaded  easolioe.  The 
AdministiatDr  dmied  these  requests  for 
waivers.  The  decisions  and 
justifications  thereof  may  be  found  in    ^ 
the  September  18. 1978  Federal 
Register.  43  FR  41424.  and  the 
December  1. 1981  Federal  Register.  46 
FR  58630.  Ethyl's  third  application  was 
submitted  on  May  9. 1990,  tor 
concentrations  of  MMT  resulting  in  a 
level  of  0.03125  (VS^)  gpg  Mn  in 
unleaded  gasoUne.  Ethyl  withdrew  its 
third  application  on  November  1, 1990, 
before  the  deadline  for  the 
Administrator  to  make  a  determination 
on  the  application.  Because  no 
determination  had  been  made  at  the 
time  the  Ethyl  withdrew  that 
application,  EPA  accepted  the 
withdrawal  and  immediately  terminated 
the  proceeding  without  action  on  the 
application. 

On  July  12. 1991.  Ethyl  again 
submitted  an  application  for  a  waiver  to 
permit  MMT  to  be  blended  in  unleaded 
gasoline  resulting  in  a  level  no  greater 
than  0.03125  (Vaz)  gram  per  gallon 
mangai»ese  (gpg  Mn).  On  January  8, 
1992.  the  Administrator  of  EPA  denied 
Ethyl's  July  12, 1991  application  for  a 
waiver  (57  FR  2535.  January  22. 1992). 
The  application  was  denied  based  in 
part  upon  data  submitted  by  Ford  Motor 
Company  which  indicated  that,  for  the 
model  groups  tested  by  Ford  and,  for  the 
conditions  under  which  Ford  tested  its 
vehicles,  the  increases  in  hydrocarbon 
exhaust  emissions  as  a  result  of  the  use 
of  MMT  were  substantially  greater  than 
those  observed  in  the  Ethyl  test 
program.  In  its  decision,  the  Agency 
stated  that  a  likely  factor  which  might 
account  for  the  differences  observed 
between  the  Ethyl  and  Ford  test 
programs  was  the  severity  of  the  driving 
cycle.  However,  the  Agency  also 
concluded  that  other  bctors  might  be 
responsible  for  the  observed  differences. 

On  February  13. 1992.  Ethyl  filed  a 
petition  for  review  of  the  January  8, 
1992  waiver  denial  decision  in  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit.  EPA  and 
Ethyl  subsequently  entered  into 
discussions  concerning  a  possible 
settlement  of  the  court  case.  In  the 
context  of  those  discussions.  Ethyl 
submitted  to  the  Agency  new  emissions 
test  data  developed  by  Ethyl  since  the 
denial  decision. 

In  its  new  test  program.  Ethyl  tested 
six  pairs  of  1991  Escorts,  using  both  the 
relatively  high-speed  driving  pattern 
similar  to  that  utilized  by  Ford  in  its 
testing  of  1991  Escorts  (the  Ford  cycle) 
and,  also,  after  changing  emissions 
system  components  (catalyst  and 
oxygen  sensor),  the  driving  cycle  use9 


by  Ethyl  in  the  original  test  program 
(EPA's  durability  certification  cycle  also 
known  as  the  AMA).  Half  of  the  vehicles 
utilized  MMT-containing  fuel  and  half 
were  run  on  clear  fiiel  (fuel  not 
containing  MMT). 

Ethyl  also  tested  six  1988  Escorts 
which  were  previously  driven  on  the 
AMA  cycle  during  the  original  test 
program.  In  the  new  program,  after 
replacing  the  catalyst  and  oxygen 
sensor.  Ethyl  continued  mileage 
accumulation,  from  75,000  to  100,000 
miles,  utilizing  the  Ford  cycle. 
Likewise,  Ethyl  tested  six  1968  Buicks 
from  its  original  fleet,  accumulating 
mileage  (100,000  to  115.000  miles) 
using  the  Ford  cycle  but  wdthout 
replacing  any  components. 

Finally,  in  this  new  test  program. 
Ethyl  accumulated  mileage  on  seven 
pairs  of  1992  vehicles  (four  Crown 
Victorias,  six  Buick  Regals  and  four 
Ford  Mustangs)  over  20.000  to  45,000 
miles,  with  and  without  MMT,  using  the 
Ford  cycle. 

Based  on  the  new  Ethyl  data,  EPA 
ultimately  concluded  that  driving  cycle 
does  not  contribute  significantly  to 
MMT-induced  increases  in  hydrocarbon 
emissions.  (EPA's  preliminary  analysis 
was  placed  in  docket  A-92-41.) 
However,  in  addition  to  addressing  the 
issue  of  driving  cycle,  the  Ethyl  data 
appeared  to  confirm  the  finding  by  Ford 
that  1991  Escorts  experienced  a  much 
higher  MMT-induced  hydrocarbon 
increase  than  that  observed  in  other 
models  tested.  EPA  held  a  public 
workshop  on  October  28, 1992  to  assist 
the  Agency  in  attempting  to  formulate  a 
proposed  emission  test  program  to 
address  these  issues  (57  FR  44740, 
September  29, 1992). 

Although  further  settlement 
discussions  between  Ethyl  and  EPA 
were  held  subsequent  to  the  public 
workshop,  the  parties  were  not 
successful  in  reaching  a  settlement. 
However,  despite  the  failure  of  the 
parties  to  reach  agreement.  EPA 
concluded  that  the  Administrator's 
denial  decision  should  be  reconsidered 
in  light  of  the  new  emissions  data 
generated  by  Ethyl  subsequent  to  the 
decision.  Accordingly,  EPA  requested 
that  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia  Circuit 
remand  the  denial  decision  to  enable 
EPA  to  reconsider  its  decision 
concerning  Ethyl's  application. 
On  April  6. 1993,  the  Court  of 
Appeals  issued  a  decision  granting  the 
Agency's  motion  and  remanding  the 
case  to  the  Agency  to  redetermine 
within  180  days  whether  to  grant  or 
deny  Ethyl's  application.  The  mandate 
implementing  this  judgement  was 
transmitted  to  the  Agency  on  June  3. 


1993,  thereby  beginning  the  leo-day 
period  allotted  for  the  Agency's 
reconsideration.  Thus,  the 
Administrator's  final  decision  on  the 
remanded  waiver  application  was  due 
on  or  baton  November  30, 1993.  On 
June  28, 1993.  EPA  issued  a  notice 
announcing  the  remand  of  Ethyl's  July 
12, 1991  application  for  further 
administrative  action  and  affording 
interested  persons  an  opportunity  to 
comment  (58  FR  35950,  July  2,  1993). 

After  the  Court  of  Appeals  granted  the 
Agency's  motion  to  remand  the  denial 
decision  concerning  Ethyl's  July  12, 
1991  application.  Ethyl  submitted  to 
EPA  additional  data  on  emissions 
testing  with  fuels  containing  MMT. 
These  data  represented  additional 
mileage  accumulation  on  the  1992 
vehicles  mentioned  above  (four  Crown 
Victorias  to  100,000  miles,  six  Buick 
Regals  to  65,000  miles  and  four  Ford 
Mustangs  to  45.000  miles)  and  on  five 
1993  model-year  vehicles  (six  Toyota 
Camrys  to  85,000  miles,  six  Oldsmobile 
Achieves  to  65,000  miles,  six  Dodge 
Shadows  to  60.000  miles,  six  TLEV  Ford 
Escorts  to  85.000  miles,  and  six  Honda 
Civics  to  80,000  miles)  with  and 
without  MMT.«  The  driving  cycles  used 
for  these  vehicles  were  an  intermediate 
driving  cycle  of  45  mph  on  average  for 
the  1993  model-year  vehicles,  an 
average  55  mph  driving  cycle  (i.e.,  the 
Ford  Cycle)  for  all  mileage 
accumulation  on  the  1992  Ford 
Mustangs  and  for  the  initial  45.000 
miles  of  operation  on  the  1992  Crown 
Victorias  and  Buick  Regals.  and  an 
average  driving  cycle  of  45  mph  was 
utilized  for  these  two  models  thereafter. 
More  recently.  Ethyl  initiated  testing  on 
four  1993  (49  state)  Ford  Escorts  at  a  55 
mph  average  driving  cycle  and  has 
submitted  data  on  mileage  accumulation 
ofup  to  30.000  miles. 

EPA  provided  an  additional 
opportunity  for'the  public  to  submit 
written  comments.^  Many  comments 
were  received  from  a  wide  variety  of 
interests,  including  refiners, 
automakers,  emission  control 
manufacturers,  states'  committees, 
environnjental  and  public  interest 
groups  and  private  citizens.  Taken 
together,  the  comments  touched  on 
every  aspect  of  Ethyl's  application. 

Automakers  generally  recommended 
denial  of  Ethyl's  request  based  on  their 
expectations  of  unacceptable  emissions 
increases  resulting  from  use  of  the 


■  Most  of  the  test  data  oonceraing  these  vehicles 
was  submitted  to  EPA  by  July  15. 1993.  Testing  on 
some  of  these  vehicles  continued  thereafter  and 
additional  data  concerning  these  vehicles  were 
provided  incrementally  to  the  Agency. 

3  The  oofimients  received  during  the  remand  were 
placed  in  public  docket  A-a3-26. 
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additive.  Several  small  refiners  and  the 
National  Petroleum  Refiners  Association 
all  recommended  approval  indicating 
that  MMT  would  be  a  valuable  octane 
enhancer.  Environmental  and  health 
organizations  also  commented,  most 
noting  that  little  is  known  about  low- 
level  chronic  exposiue  to  airborne 
manganese.  These  commenters 
generally  recommended  that  the 
Administrator  exercise  discretion  in 
denying  the  waiver  request  until  the 
completion  of  studies  sufficient  to 
determine  a  "safe  level"  of  exposure  to 
ambient  manganese. 

During  the  course  of  the  remand  of 
Ethyl's  waiver  application,  the  EPA 
Office  of  Research  and  Development 
(ORD)  was  reviewing  the  available  data 
concerning  the  health  effects  associated 
with  inhalation  of  manganese  as  part  of 
a  separate  process  to  establish  a 
reference  concentration  (RK])  for 
inhaled  manganese.3  An  inhalation 
reference  concentration  is  defined  as  an 
estimate  (with  uncertainty  spanning 
perhaps  an  order  of  magnitude)  of  a 
continuous  inhalation  exposure  to  the 
human  population  (including  sensitive 
subgroups)  that  is  likely  to  be  without 
appreciable  risk  of  deleterious 
noncancer  health  effects  during  a 
lifetime.  The  methodology  for 
establishing  an  RfC  accounts  for 
uncertainties  and  gaps  in  the  health  data 
base  through  the  assignment  of 
uncertainty  factors.  On  November  1, 
1993,  ORD  completed  preparation  and 
review  of,  and  EPA  released  to  Ethyl,  a 
document  identifying  and  describing 
the  rationale  for  a  new  inhalation  RfC  of 
0.05  jig/m3  for  manganese  and 
manganese  compounds. 

Ethyl  subsequently  provided  to  EPA  a 
detailed  critique  of  the  approach 
utilized  to  derive  the  new  manganese 
RIC.  Among  other  things.  Ethyl  argued 
that  EPA  used  an  inappropriate 
procedure  to  derive  the  lowest  observed 
adverse  effect  level  (LOAEL)  from  a 
study  of  occupational  manganese 
exposures  by  Roels.  et  al.,  which  was 
utilized  in  establishing  the  RfC.  Ethyl 
also  argued  that  use  of  MMT  would  not 
result  in  significant  changes  in 
backgroimd  manganese  exposures,  and 
that  the  favorable  effects  on  public 
health  resulting  from  changes  in  the 
composition  of  gasoline  when  MMT  is 
utilized  would  outweigh  any  potential 
for  adverse  health  effects.  (Copies  of  a 
document  describing  the  new  RIC  and 


'In  1991,  in  conjunction  with  review  by  EPA  of 
Ethyl's  previous  waiver  applications  for  MMT.  ORD 
held  a  workshop  on  nwnganese/MMT  involving 
scientists  from  academic  institutions,  government. 
Industry,  and  public  interest  groups.  The  purpose 
of  this  workshop  was  to  assist  EPA  in  assessing 
infomiation  needs  for  manganese  and  MMT. 


of  the  Ethyl  comments  are  available  in 
the  public  docket.) 

As  the  deadline  of  November  30. 1993 
for  final  action  by  EPA  on  Ethyl's 
waiver  application  approached.  EPA 
concluded  that  the  extensive  data  base 
on  the  emissions  effects  of  MMT 
assembled  by  Ethyl  and  others  during 
the  consideration  of  the  application  was 
sufficient  to  permit  a  decision 
concerning  whether  Ethyl  had  satisfied 
the  statutory  requirement  to  show  that 
use  of  MMT  will  not  cause  or  contribute 
to  exceedance  of  emissions  standards. 
However,  there  had  been  no  opportunity 
for  public  comment  concerning  the  use 
of  the  new  manganese  inhalation  RfC  in 
assessing  any  risks  which  might  be 
posed  by  granting  Ethyl's  application. 
Ethyl  argued  that  it  had  not  been 
afforded  an  adequate  opportunity  to 
study  the  derivation  of  the  RfC  and  to 
comment  on  its  implications  for  Ethyl's 
application.  While  EPA  scientists  did 
not  necessarily  agree  with  the  specific 
argiunents  concerning  the  new  RfC  and 
other  issues  pertaining  to  health  effects 
made  by  Ethyl,  EPA  concluded  that  it 
might  be  useful  to  review  the  new  RfC 
in  light  of  the  underlying  data  from 
occupational  studies  of  inhaled 
manganese  if  such  data  could  be  readily 
obtained.  EPA  also  concluded  that  it 
would  be  desirable  in  any  case  to  have 
further  dialogue  with  Ethyl  and  other 
interested  parties  on  issues  related  to 
the  health  effects  of  manganese  before 
EPA  makes  a  final  decision  concerning 
Ethyl's  waiver  application.  These  factors 
caused  Ethyl  and  EPA  to  enter  into 
discussions  concerning  possible 
extensions  of  the  deadline  for  a  decision 
and  ultimately  led  to  the  agreement 
between  Ethyl  and  EPA  concerning  such 
an  extension  which  today's  actions 
implement. 

n.  Resubmission  of  the  Waiver 
Application 

EPA  and  Ethyl  have  agreed  that  it  is 
appropriate  to  extend  the  deadline  for 
action  concerning  Ethyl's  fuel  additive 
waiver  application  for  MMT  by  an 
additional  180  days.  To  assure  that  such 
an  extension  will  not  conflict  with  the 
language  of  Clean  Air  Act  section 
211(f)(4)  or  the  Court  of  Appeals  order 
which  took  effect  on  June  3. 1993,  Ethyl 
and  EPA  have  agreed  that  Ethyl  will 
withdraw  its  July  12, 1991,  waiver 
application,  as  remanded  to  EPA  by  the 
Court  of  Appeals,  and  will  immediately 
resubmit  that  application  for  further 
action  by  EPA.  Ethyl's  agreement  to 
withdraw  the  application  is  only 
intended  to  relieve  EPA  of  its  obligation 
under  the  terms  of  the  Court  of  Appeals 
order  to  act  on  the  remanded 
application  by  November  30, 1993.  and 


to  extend  any  deadline  for  final 
administratiie  action  under  section 
211(f)(4)  by  an  additional  180  days. 
Ethyl's  agreement  to  withdraw  its 
pending  application  does  not  constitute 
an  acknowledgement  by  Ethyl  that  its 
application  is  deficient  in  any  respect, 
nor  does  it  reflect  any  decision  by  EPA 
concerning  the  ultimate  disposition  of 
the  resubmitted  application. 

Ethyl  and  EPA  both  desire  and  intend 
to  assure  continuity  between  the 
proceedings  concerning  the  July  12, 
1991  waiver  application,  as  remanded  to 
EPA  by  the  Court  of  Appeals,  and 
Ethyl's  resubmitted  waiver  application. 
The  entire  administrative  record 
compiled  by  EPA  in  support  of  the 
original  denial  decision,  as  well  as  all 
submissions  to  the  public  docket 
concerning  the  remanded  application, 
will  be  incorporated  in  the  record 
concerning  any  final  decision  on  the 
resubmitted  application.  The  public 
docket  number  for  the  resubmitted 
waiver  application  will  also  remain  the 
same. 

For  the  reasons  explained  below,  EPA 
has  determined  that,  for  purposes  of  any 
final  decision  concerning  Ethyl's 
resubmitted  waiver  application.  Ethyl 
has  satisfied  its  statutory  burden  under 
section  211(0(4)  to  demonstrate  that  use 
of  HiTEC  3000  at  the  concentrations 
specified  in  the  July  12, 1991  and 
resubmitted  applications  will  not  cause 
or  contribute  to  a  failure  of  any  emission 
control  device  or  system  (over  the  useful 
life  of  any  vehicle  in  which  such  device 
or  system  is  used)  to  achieve 
compliance  by  the  vehicle  with  the 
emission  standards  with  respect  to 
which  it  has  been  certified.  EPA  will 
incorporate  this  determination  in  any 
final  decision  concerning  Ethyl's 
resubmitted  waiver  application.  This 
determination  does  not  preclude  any 
subsequent  regulatory  action  based  on 
emission  effects  under  Clean  Air  Act 
section  211(c)  or  any  other  provision  of 
the  Clean  Air  Act  in  the  event  that 
Ethyl's  resubmitted  waiver  application 
is  granted.  Moreover,  this  determination 
does  not  apply  with  respect  to  any  new 
waiver  application  concerning  HiTEC 
3000  or  MMT  in  the  event  that  EPA 
denies  Ethyl's  resubmitted  waiver 
application  on  other  grounds  and  such 
denial  is  upheld  in  any  subsequent 
judicial  review. 

The  additional  180  days  provided  by 
Ethyl's  agreement  to  resubmit  the 
waiver  application  will  be  utilized  by 
EPA  to  evaluate  remaining  issues  which 
may  be  relevant  to  a  final  decision  by 
EPA  whether  to  grant  or  to  deny  Ethyl's 
resubmitted  application.  In  particular, 
EPA  will  examine  the  effects  on  public 
health  which  might  be  associated  with 
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approval  of  Ethyl's  application.  EPA 
will  consider  any  additional  underlying 
data  concerning  studies  of  occupational 
manganese  exposure  which  are  obtained 
by  or  submitted  to  EPA,  as  well  as  any  *^ 
additional  data  or  information 
pertaining  to  the  heaKh  effects  of 
manganese  submitted  by  Ethyl  or  other 
interested  persons  during  the  comment 
period.  Based  on  any  additional 
information  submitted.  EPA  will 
determine  whether  it  is  appropriate  to 
make  any  adjustments  to  or  revisions  of 
the  RfC  for  inhaled  manganese.  EPA 
will  also  decide  how  the  RfC  should  be 
utilized  in  assessing  heahh  effects 
which  may  be  associated  with  MMT 
use,  evaluate  potential  exposure  to 
manganese  compounds  associated  with 
MMT  use,  prepare  a  risk  assessment 
concerning  Ethyl's  application,  and 
decide  what  additional  data,  if  any, 
should  be  provided  by  Ethyl  either 
before  or  after  MMT  is  introduced  into 
the  market.  EPA  will  then  take  final 
action  either  granting  or  denying  Ethyl's 
resubmitted  waiver  application  within 
180  days  from  November  30, 1993. 

in.  Finding  Concerning  Emissioo 
Effects 

The  EPA  Administrator  has 
determined  that,  for  purposes  of  any 
final  decision  by  EPA  concerning 
Ethyl's  resubmitted  waiver  application 
for  HiTEC  3000,  Ethyl  has  satisfied  its 
burden  under  Clean  Air  Act  section 
211(0(4)  to  establish  that  use  of  HiTEC 
3000  at  the  specified  concentration  will 
not  cause  or  contribute  to  a  failure  of 
any  emission  control  device  or  system 
(over  the  useful  life  of  any  vehicle  in 
which  such  device  or  system  is  used)  to 
achieve  compliance  by  the  vehicle  with 
the  emission  standards  with  respect  to 
which  it  has  been  certified.  This  EPA 
determination  is  based  on  all  of  the 
information  concerning  the  effect  of 
MMT  on  emissions  and  emission 
control  devices  or  systems  submitted  to 
EPA  during  review  of  Ethyl's  July  12, 
1991.  waiver  application.  The  reasons 
for  this  determination  are  briefly 
described  below. 

Ethyl  has  submitted  data  concerning 
the  effect  of  MMT  use  on  emissions 
which  is  far  greater  in  magnitude  than 
the  data  provided  by  any  other 
applicant  for  a  fuel  additive  waiver 
under  section  211(f)(4).  The  test  data 
submitted  by  Ethyl  in  connection  with 
the  July  12. 1991  waiver  appKcation 
involve  a  total  test  fleet  of  102  vehicles 
representing  18  different  models.  The 
test  data  represent  a  variety  of  engine 
types,  emission  control  configurations, 
and  driving  conditions.  In  this  instance, 
EPA  believes  that  the  voluminous  data 
submitted  by  Ethyl  has  been  necessary 


to  properly  characterize  and  evaluate 

the  subtle  issues  which  are  presented 
when  the  potential  effect  of  an  additive 
on  vehicle  emissions  is  related 
primarily  to  long-term  efficacy  and 
durability  of  emission  control  devices  or 
systems  rather  than  instantaneous 
efl^BCts  on  emissions.  However,  EPA 
believes  that  Ethyl  has  made  a  good 
faith  effort  to  develop  and  submit  data 
in  support  of  its  statutory  burden  with 
resp€«t  to  emission  exceedances  and 
effects  on  emission  control  systems,  and 
that  the  datu  submitted  are  now 
sufficient  to  support  the  determination 
regarding  emissions  required  by  section 
211(0(4). 

EPA  has  determined  that  the 
emissions  data  concerning  MMT 
submitted  by  Ethyl  and  others  pass  the 
statistical  tests  which  EPA  has  used 
previously  to  examine  durability  waiver 
applications.  When  all  of  the  available 
and  appropriate*  long-term  emissions 
data  on  MMT  are  evaluated  using  the 
tests,  emissions  are  increased 
sufficiently  to  fail  the  last  and  most 
pivotal  test  s  in  only  4  (for 
hydrocarbons)  or  5  (for  cartran 
monoxide)  of  the  18  model  groups 
tested.  Failure  of  that  test  must  occur  in 
at  least  13  of  the  18  model  groups 
examined  before  the  additive  is  deemed 
to  have  failed  the  overall  test  (at  either 
the  90%  or  95%  confidence  level).  A 
similar  result  is  obtained  by  examining 
only  the  1992  and  1993  vehicles  tested 
by  Ethyl — none  of  the  eight  models 
failed  the  test  for  hydrocarbons  and  only 
one  failed  for  carbon  monoxide.  Seven 
of  the  eight  would  have  to  fail  for  the 
additive  to  fail  the  test  overall. 

EPA  has  stated  that  it  is  concerned 
that  these  previously  used  tests  may  be 
insufficiently  stringent  to  adequately 
address  vehicle  emissions  problems  in 
the  present  regulatory  context. 
Accordingly,  EPA  has  been  considering 
the  adoption  of  new  criteria  or  tests  to 
examine  emission  effects  in  future  fuel 
additive  waiver  proceedings.  Although 
it  is  probable  that  EPA  will  adopt  more 
stringent  criteria  or  tests  in  the  future. 
EPA  has  determined  that  formal 
application  of  such  new  tests  to  Ethyl's 
application  would  be  inappropriate  and 


«ThU  includM  all  data  coll«ct«d  «ftth  Federal 
Test  Procedure  (FTP)  tecting  luing  an  experimealal 
design  with  a  control  group  and  no  obvious  sources 
of  bias.  The  data  refernBd  to  here  include  the  eight 
1988  models  tested  by  Ethyl,  tha  two  1991  models 
tested  by  Fold,  and  the  eight  1«92  and  1993  models 
tested  by  EthyL 

*This  test  addresses  the  question  of  whether  the 
additive  resuhs  in  a  failure  to  meet  the  certiTied 
standard  for  a  regulated  pollutant  for  eech  nradel 
group  and  than  looks  to  see  if  enough  model  groups 
failed  the  test  to  warrant  tha  conclusion  with  high 
conndenca  that  more  than  hallo/  the  naoduls are 
caused  lo  fail  by  the  additive. 


impractical.  EPA  is  still  evaluating  what 
revisions  of  its  criteria  or  tests  should  be 
adopted  and  Ethyl  has  not  been  given 
sufficient  notice  concerning  any  revised 
criteria  that  EPA  might  adopt.  Moreover, 
there  w66ld  be  significant  practical 
problems  in  deciding  how  to  apply  any 
new  criteria  or  tests  retroactively  to  the 
data  generated  and  submitted  by  Ethyl. 
Although  EPA  has  concluded  that  it 
would  not  be  appropriate  or  practical  to 
apply  specific  new  criteria  or  tests  for 
evaluating  emission  exceedances  to 
Ethyl's  resubmitted  application,  EPA 
believes  that  the  data  submitted  by 
Ethyl  would  satisfy  a  standard 
substantially  greater  than  that  embodied 
in  the  previously  used  tests.  The  models 
tested  by  Ethyl  in  1992  and  1993  were 
deliberately  selected  to  be 
representative  of  forward-leaning 
technologies  and  closely  coupled 
catalyst  designs.  Although  EPA  was 
concerned  that  any  adverse  effects  of 
MMT  use  on  hydrocarbon  emissions 
might  be  greater  in  such  vehicles,  the 
increases  in  hydrocarbon  emissions 
observed  in  these  most  recent  tests  were 
less  than  in  the  vehicles  previously 
tested  by  Ethvl.  bideed,  EPA  has 
determined  that  the  increases  in 
hydrocarbon  emissions  observed  in  the 
entire  fleet  of  1992  and  1993  vehicles 
tested  by  Ethyl  since  the  EPA 
Administrator's  January  8. 1992  denial 
decision  are  not  statistically  significant. 
For  these  reasons,  the  EPA 
Administrator  has  determined  that 
MMT  use  in  imleaded  gas  at  the 
specified  concentration  will  not  cause 
or  contribute  to  a  failure  of  any  emission 
control  device  or  system  (over  the  useful 
life  of  any  vehicle  in  which  such  device 
or  system  is  used)  to  achieve 
compliance  by  the  vehicle  with  the 
emission  standards  with  respect  to 
which  it  has  been  certified. 

Vehicle  manufacturers  have  argued 
that  MMT  may  impair  the  operation  of 
on-board  diagnostic  systems  installed  in 
future  low  emission  vehicles.  EPA 
considers  this  issue  important  and  takes 
this  argument  seriously.  However,  no 
empirical  data  has  been  submitted  in 
support  ofthis  argument  and  it  is 
therefore  totally  speculative  at  this  time. 
This  argument  provides  no  present  basis 
for  denial  of  Ethyl's  resubmitted  waiver 
application.  If  EPA  ultimately  grants 
Ethyl's  resubmitted  waiver  application 
and  evidence  developed  in  the  future 
indicates  that  use  of  MMT  is  interfering 
with  the  proper  operation  of  on-board 
diagnostic  systems.  EPA  will  retain  the 
authority  to  take  appropriate  action 
pursuant  to  Clean  Air  Act  section 
211(c). 

The  detennination  by  EPA  that  Ethyl 
has  demonstrated  that  use  of  HiTEC 


3000  at  the  specified  concentration  will 
not  cause  or  contribute  to  emission 
exceedances  is  specific  to  Ethyl's 
resubmitted  waiver  application.  In  the 
event  that  EPA  grants  Ethyl's 
resubmitted  waiver  application,  this 
determination  does  not  preclude  or 
otherwise  affect  or  constrain  any  future 
regulatory  action  based  on  emission 
effects  under  seclion  211(c)  or  any  other 
provision  of  the  Clean  Air  Act. 
Moreover,  this  determination  does  not 
apply  to  any  new  application 
concerning  either  HiTEC  3000  or  MMT 
in  the  event  that  EPA  denies  Ethyl's 
resubmitted  waiver  application  on  other 
grounds  and  that  denial  is  upheld  in 
any  subsequent  judicial  review. 

IV.  Opportunity  for  Comment 

EPA  is  affording  all  interested  parties 
until  February  7. 1994  to  comment  on 
the  remaining  issues  presented  by 
Ethyl's  resubmitted  waiver  application. 
EPA  will  not  consider  any  further 
comments  pertaining  to  the  effect  of 
MMT  on  emissions  of  pollutants  which 
are  subject  to  motor  vehicle  emission 
standards  or  to  the  Agency's 
determination  that  Ethyl  has 
demonstrated  that  use  of  MMT  will  not 
cause  or  contribute  to  exceedances  of 
emission  standards.  EPA  is  especially 
interested  in  receiving  comments  or 
information  pertaining  to  potential 
effects  on  public  health  associated  with 
approval  of  Ethyl's  application. 

Both  EPA  and  Ethyl  are  anxious  to 
assemble  a  complete  record 
incorporating  all  of  the  substantive 
scientific  and  other  evidence  bearing  on 
the  Agency's  decision  on  Ethyl's 
resubmitted  application  well  before 
expiration  of  the  180  day  period  for 
decision.  Accordingly,  EPA  strongly 
discourages  submission  of  new 
information  after  the  expiration  of  the 
60  day  comment  period. 

Dated:  November  30, 1993. 
Carol  M.  Browner, 
EPA  Administrator. 

IFR  Doc  93-30118  Filed  12-8-93;  8:45  am) 
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Public  Water  System  Supervision 
Program:  Program  Revision  for  the 
State  of  Kansas 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


^RY:  Notice  is  hereby  given  that 
the  State  of  Kansas  is  revising  its 
approved  State  Public  Water  System 
Supervision  (PWSS)  Program.  Kansas 


has  adopted  regulations  for:  (1) 
Filtration,  disinfection,  turbidity. 
Giardia  lamblia.  viruses,  Legionella,  and 
heterotrophic  bacteria  that  correspond 
to  the  National  Primary  Drinking  Water 
Regulations  for  filtration,  disinfection, 
turbidity,  Giardia  lamblia,  viruses. 
Legionella,  and  heterotropic  bacteria 
published  by  EPA  on  June  29. 1989  (54 
FR  27486);  (2)  total  coUforms  (including 
fecal  coli  forms  and  E.  coli  that 
correspond  to  the  National  Primary 
Eh-inking  Water  Regulations  for  total 
colifonms  (including  fecal  coliforms  and 
E.  coli  published  by  EPA  on  June  29. 
1989  (54  FR  27544);  (3)  public 
notification  requirements  that 
correspond  to  the  National  Primary 
Drinking  Water  Regulations  for  public 
notification  published  by  EPA  on 
October  28, 1987  (52  FR  41534)  and  (4) 
synthetic  organic  chemicals  (Phase  I 
VOCs)  that  correspond  to  the  National 
Primary  Drinking  Water  Regulations  for 
synthetic  organic  chemicals,  and 
monitoring  for  unregulated 
contaminants  pubhshed  by  EPA  on  July 
a.  1987  (52  FR  25690)  and  correcUons. 
published  on  July  1, 1988  (53  FR 
25108). 

EPA  has  determined  that  these  State 
program  revisions  are  no  less  stringent 
than  the  corresponding  federal 
regulation.  This  determination  was 
based  upon  a  thorough  evaluation  of 
Kansas'  PWSS  program  in  accordance 
with  the  requirements  stated  in  40  CFR 
142.10.  Therefore.  EPA  has  tentatively 
decided  to  approve  these  State  program 
revisions. 

All  interested  parties  are  invited  to 
request  a  public  hearing.  A  request  for 
a  pubhc  hearing  must  be  submitted  to 
the  Regional  Administrator,  within 
thirty  (30)  days  of  the  date  of  this 
Notice,  at  the  address  shown  below.  If 
a  pubUc  hearing  is  requested  and 
granted,  this  determination  shall  not 
become  effective  until  such  time 
following  the  hearing  that  the  Regional 
Administrator  issues  an  order  affirming 
or  rescinding  this  action.  If  no  timely 
and  approp.nate  request  for  a  hearing  is 
rece  i  ved ,  and  the  Regional 
Administrator  does  not  elect  to  hold  a 
hearing  on  his  own  motion,  this 
determination  shall  become  effective 
thirty  (30)  days  firom  this  Notice  date. 

Frivolous  or  insubstantial  requests  for 
a  hearing  may  be  denied  by  the  Regional 
Administrator.  However,  if  a  substantial 
request  is  made  within  thirty  (30)  days 
after  this  Notice,  a  pubUc  hearing  will 
be  held. 

Requests  for  a  public  hearing  should 
be  addressed  to:  Ralph  Langemeier. 
Chief;  Drinking  Water  Branch;  U.S. 
Environmental  Protection  Agency, 


Region  VII;  :^6  Minnesota  Avenue: 
,    Kansas  City.  Kansas  66101. 

Any  request  for  a  public  hearing  shall 
include  the  following:  (1)  The  name, 
address,  and  telephone  number  of  the 
individual,  organization,  or  other  entity 
requesting  a  hearing;  (2)  a  brief 
statement  of  the  requesting  person's 
interest  in  the  Regional  Administrator's 
detennination  and  of  information  that 
the  requesting  person  intends  to  submit 
at  stjch  hearing;  and  (3)  the  signature  of 
the  individual  making  the  request;  or,  if 
the  request  is  made  on  behalf  of  an 
organization  or  other  entity,  the 
signature  of  a  responsible  official  of  the 
organization  or  other  entity. 

Notice  of  any  hearing  shall  be  given 
not  less  than  fifteen  (15)  days  prior  to 
the  time  scheduled  for  the  hearing.  Such 
notice  will  be  made  by  the  Regional 
Administrator  in  the  Federal  Register 
and  in  newspapers  of  general 
circulation  in  the  State  of  Kansas.  A 
notice  will  also  be  sent  to  the  person(s) 
requesting  the  hearing  as  well  as  to  the 
State  of  Kansas.  The  hearing  notice  will 
include  a  statement  of  purpose, 
information  regarding  time  and  location, 
and  the  address  and  telephone  number 
where  interested  persons  may  obtain 
further  information.  The  Regional 
Administrator  will  issue  on  order 
affirming  or  rescinding  his 
determination  based  upon  review  of  the 
hearing  record.  Should  the 
determination  be  affirmed,  it  will 
become  effective  as  of  the  date  of  the 
order. 

ADDRESSES:  A  copy  of  the  primary 
application  relating  to  this 
detfermination  is  available  for  inspection 
between  the  hours  of  7:30  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  at  the 
following  locations:  U.S.  EPA  Region 
Vn  Drinking  Water  Branch,  726 
Minnesota  Avenue.  Kansas  Gty,  Kansas 
66101,  and  the  Kansas  Department  of 
Health  and  Environment,  Public  Water 
Supply  Program,  Bureau  of  Water, 
Forbes  Field.  Building  740.  Topeka, 
Kansas  66620. 

FOR  FURTHER  MFORMATKm  COHTTACT: 
Elizabeth  Murtagh  Yaw.  EPA  Region  VII 
Drinking  Water  Branch,  at  the  above 
address,  telephone  (913)  551-7440. 

Authority:  Sec  1413  of  the  Safe  Drinking 
Water  Act.  as  amended  (19«6),  and  40  CFR 
142.10  of  tlie  National  Primary  Drinking 
Water  ReguUtions. 

Dated-  October  29, 1993. 
WUliuB  W.  Rice, 
Acting  Regional  Administrator.  EPA.  Reeion 

vn.  ^ 
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New  Source  Review  Reform 
Subcommittee 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  On  July  7. 1993.  the  EPA  gave 
notice  of  the  establishment  of  the  New 
Source  Review  (NSR)  Reform 
Subcommittee  (Subcommittee)  (58  FR 
36407)  under  the  auspices  of  the  Clean 
Air  Act  Advisory  Ck>mmittee  (55  FR 
46993)  which  was  established  pursuant 
to  the  Federal  Advisory  Committee  Act 
(5  U.S.C  app  I).  The  Subcommittee's 
purpose  is  to  provide  independent 
advice  and  counsel  to  the  EPA  on  policy 
and  technical  issues  associated  with 
reforming  the  NSR  rules. 
OPEN  MEETINQ  DATES:  Notice  is  hereby 
given  that  the  NSR  Reform 
Subcommittee  will  hold  an  open 
meeting  on  January  20-21. 1994  at  the 
Omni  Hotel,  201  Foster  Street,  Durham, 
North  Carolina  27702.  telephone  (919) 
683-6664.  telefax  (919)  683-2046.  The 
Subcommittee  is  scheduled  to  meet 
from  8  a.m.  to  5  p.m.  on  January  20, 
1994  and  from  8  a.m.  to  1  p.m.  on 
January  21. 1994.  Due  to  the  size  of  the 
meeting  room,  seating  is  limited  to 
approximately  100  individuals  and  will 
be  made  available  on  a  first  come,  first 
serve  basis. 

The  Subcommittee  will  review  final 
recommendations  developed  by 
subgroups  on  specific  issues  regarding 
Class  I  area  impacts  and  best  available 
control  technology.  In  addition,  the 
Subcommittee  will  address  issues 
dealing  with  the  impact  of  existing 
sources  on  Class  I  areas  and  NSR 
applicability. 

INSPECTION  OF  COMMITTEE  DOCUMENTS: 
Documents  relating  to  the  above-noted 
topics  will  be  publicly  available  at  the 
meeting.  Thereafter,  these  documents, 
together  with  the  transcript  of  the 
Subcommittee's  meeting,  will  be 
available  for  public  inspection  in  EPA 
Air  Docket  No.  A-90-37.  The  docket  is 
available  for  public  inspection  and 
copying  between  8:30  a.m.  to  12  noon 
and  1:30  to  3:30  p.m.,  weekdays,  at 
EPA's  Air  Docket  (LE-131),  room  M- 
1500.  401  M  Street  SW..  Washington. 
DC  20460.  A  reasonable  fee  may  be 
charged  for  copying. 

The  transcript  of  the  upcoming 
meeting  will  be  available  to  the  public 
through  EPA's  Office  of  Air  Quality 
Planning  and  Standards  (OAQPS) 
Technology  Transfer  Network  (TTN) 
electronic  bulletin  board.  For  assistance 
in  accessing  the  OAQPS  TTN,  contact 
the  systems  operator  at  (919)  541-5384 


in  Research  Triangle  Park,  North 
Carolina,  during  normal  business  hours. 
FOR  FURTHER  MFORMATION  CONTACT:  For 

questions  concerning  the  Subcommittee 
or  its  activities,  please  contact  Mr. 
David  Solomon,  Designated  Federal 
Official  to  the  Subcommittee,  at  (919) 
541-5375,  telefax  (919)  541-5509.  or  by 
mail  at  U.S.  EPA.  OAQPS.  Air  Quality 
Management  Division  (MD-15). 
Research  Triangle  Park,  North  Carolina 
27711. 

Dated:  November  26, 1993. 
James  Weigold, 

Acting  Director,  Office  of  Air  Quality  Planning 
and  Standards. 

(PR  Doc.  93-30117  Filed  12-^-93: 8:45  am| 
BtUMQ  COM  WM-ae-p 


[FRL-4812-a] 

Proposed  Purchaser  Agreement 
Pursuant  to  ttie  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act  of 
1980,  as  Amended  by  the  Superfund 
Amendments  and  Reauthoriiation  Act 

agency:  U.S.  Environmental  Protection 

Agency. 

ACTION:  Notice;  request  for  public 

comment. 

SUMMARY:  In  accordance  with  section 
122  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  of  1980,  as  amended 
by  the  Superfund  Amendments  and 
Reauthorization  Act  of  1986 
("CERCLA"),  42  U.S.C.  9622,  notice  is 
hereby  given  that  a  proposed  purchaser 
agreement  associated  with  the  Mid- 
Atlantic  Wood  Preservers  Superfund 
Site  in  Hermans,  Anne  Arundel  County, 
Maryland,  was  executed  by  the  Agency 
on  September  30, 1993  and  is  subject  to 
final  approval  by  the  United  States 
Department  of  Justice.  The  Purchaser 
Agreement  would  resolve  certain 
potential  EPA  claims  under  section  107 
of  CERCLA,  42  U.S.C.  9607,  against 
Gunther's  Leasing  Transport,  Inc.  and 
Mark  D.  Gunther.  ("The  purchasers"). 
The  settlement  would  require  the 
purchasers  to  pay  a  principal  payment 
of  $10,000.00  to  the  Hazardous 
Substances  Superfund  within  thirty  (30) 
calendar  days  of  the  date  Respondents 
receive  a  copy  of  the  Agreement  which 
has  been  executed  by  EPA  and  approved 
by  the  U.S.  Department  of  Justice. 

For  thirty  (30)  days  following  the  date 
of  publication  of  this  notice,  the  Agency 
will  receive  written  comments  relating 
to  the  proposed  settlement.  The 
Agency's  response  to  any  comments 
received  will  be  available  for  public 
inspection  at  the  U.S.  Environmental 


Protection  Agency,  Region  ID,  841 
Chestnut  Building,  Philadelphia,  PA 
19107. 

DATES:  Comments  must  be  submitted  on 
or  before  January  10, 1994. 

ADDRESSES:  Availability:  The  proposed 
agreement  and  additional  background 
information  relating  to  the  settlement 
are  available  for  public  inspection  at  the 
U.S.  Environmental  Protection  Agency, 
Region  lU,  841  Chestnut  Building, 
Philadelphia.  PA  19107.  A  copy  of  the 
proposed  agreement  may  be  obtained 
fit)m  Suzanne  Canning,  U.S. 
Environmental  Protection  Agency, 
Regional  Docket  Clerk  (3RC00),  841 
Chestnut  Building,  Philadelphia.  PA 
19107.  Comments  should  reference  the 
"Mid-Atlantic  Wood  Preservers 
Superfund  Site"  and  "EPA  docket  no. 
III-93-48-DC"  and  should  be  forwarded 
to  Suzanne  Canning  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Andrew  Goldman  (3RC21),  Assistant 
Regional  Counsel,  U.S.  Environmental 
Protection  Agency,  841  Chestnut 
Building,  Philadelphia,  PA  19107,  (215) 
597-4840. 

Dated:  October  6. 1993. 
Stanley  L.  Laskowski, 

Acting  Regional  Administrator,  U.S. 
Environmental  Protection  Agency,  Region  III. 
(PR  Doc  93-30119  Filed  12-»-93;  8:45  am] 
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Ambient  Air  Monitoring  Reference  and 
Equivalent  Methods;  Receipt  of 
Application  for  an  Equivalent  Method 
Determination 

Notice  is  hereby  given  that  on 
November  2, 1993,  the  Environmental 
Protection  Agency  received  an 
application  from  Columbia  Scientific 
Industries  Corporation,  11950  Jollyville 
Road,  Austin.  Texas  78759,  to  determine 
if  their  Model  5700  Sulfur  Dioxide 
Analyzer  should  be  designated  by  the 
Administrator  of  the  EPA  as  an 
equivalent  method  under  40  CFR  part 
53.  If,  after  appropriate  technical  study. 
the  Administrator  determines  that  this 
method  should  be  so  designated,  notice 
thereof  will  be  given  in  a  subsequent 
issue  of  the  Federal  Register. 
CarilLGerber. 

Acting  Assistant  Administrator  for  Research 
and  Development. 

(FR  Doc.  93-30116  Filed  12-8-93;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirements  Submitted  to  Office  of 
Management  and  Budget  for  Review 

December  2, 1993. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirements  to  0MB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Copies  of  these  submissions  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service,  Inc.,  2100  M  Street.  NW.,  Suite 
140,  Washington,  DC  20037,  (202)  857- 
3800.  For  further  information  on  these 
submissions  contact  Judy  Boley,  Federal 
Communications  Commission.  (202) 
632-0276.  Persons  wishing  to  comment 
on  these  information  collections  should 
contact  Timothy  Fain,  Office  of 
Management  and  Budget,  room  3235 
NEOB,  Washington,  DC  20503,  (202) 
395-3561. 
OMB  Number:  3060-0018. 
Title:  Application  for  Renewal  of 
License  for  FM  Translator  or  Low  Power 
Television  Broadcast  Station. 
Forrn  Number:  FCC  Form  348. 
/Icfjon;  Reinstatement  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Hespondents:  State  or  local 
governments  and  businesses  or  other 
for-profit  (including  small  businesses). 
Frequency  of  Response:  Other.  Every 
5  years  for  TV;  every  7  years  for  FM 
(including  translators). 

Eftimated  Annual  Burden:  950 
responses;  0.67  hours  average  burden 
per  response;  637  hours  total  annual 
burden. 

Needs  and  Uses:  FCC  Form  348  is 
required  to  be  filed  for  the  renewal  of 
station  license  for  a  TV  or  FM  translator 
or  low  power  television  broadcast 
station.  FCC  348  is  basically  a  checklist 
which  assures  the  Commission  that  all 
necessary  reports  have  been  filed  and 
that  the  licensee  is  in  full  compliance 
with  the  FCC  rules.  On  September  18, 
1992,  the  Commission  adopted  a 
Memorandum  Opinion  and  Order  in  the 
matter  of  Policy  Regarding  Character 
Qualifications  in  Broadcast  Licensing. 
This  MO&O  eliminated  the  requirement 
that  broadcast  applicant  report  pending 
htigation.  The  portion  of  the  character 
question  regarding  pending  litigation 
has  been  removed.  There  will  be  no 
change  in  the  burden  as  a  result  of  this 
action.  The  data  is  used  by  FCC  staff  to 
assure  that  the  necessary  forms 
connected  with  the  renewal  application 
have  been  filed  and  that  licensee 


continues  to  meet  basic  statutory 
requirements  to  remain  a  licensee  of  a 
broadcast  station. 

OMB  Number:  3060-0075. 
Title:  Application  for  Transfer  of 
Control  of  a  Corporate  Licensee  or 
Permittee,  or  Assignment  of  License  or 
Permit,  for  an  FM  or  TV  Translator 
Station,  or  a  Low  Power  Television 
Station. 
Form  Number  FCC  Form  345. 
Action:  Reinstatement  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Respondents:  State  or  local 
governments  and  businesses  or  other 
for-profit  (including  small  businesses). 
Frequency  of  Response:  On  occasion 
reporting  requirement. 

Estimated  Annual  Burden:  360 
responses:  10.166  hours  average  burden 
per  response;  3,660  hours  total  annual 
burden. 

Needs  and  Uses:  Filing  of  FCC  Form 
345  is  required  when  applying  for 
authority  for  assignment  of  license  or 
permit,  or  for  consent  to  transfer  of 
control  of  corporate  licensee  or 
permittee  for  an  FM  or  TV  translator 
station,  or  lower  power  TV  station.  On 
September  18, 1992,  the  Commission 
adopted  a  Memorandum  Opinion  and 
Order  in  the  matter  of  PoUcy  Regarding 
Character  Qualifications  in  Broadcast 
Licensing.  This  MO&O  eliminated  the 
requirement  that  broadcast  applicant 
report  pending  htigation.  The  portion  of 
the  character  question  regarding 
pending  litigation  has  been  removed. 
There  will  be  no  change  in  the  burden 
as  a  result  of  this  action.  The  data  is 
used  by  FCC  staff  to  determine  if  the 
applicant  meets  basic  statutory 
requirements  to  operate  the  station. 
OSfB  Number:  3060-0404. 
Title:  Application  for  an  FM 
Translator  or  FM  Booster  Station. 
Action:  Revision  of  a  currently 
approved  collection. 
Form  Number:  FCC  Form  350. 
Respondents:  Businesses  or  other  for- 
profit  (including  small  businesses). 

Frequency  of  Response:  On  occasfon 
reporting  requirement. 

Estimated  Annual  Burden:  175 
responses;  3.5  hours  average  burden  per 
response;  613  hours  lotal  annual 
burden. 

Needs  and  Uses:  FCC  Form  350  is 
required  to  be  filed  when  applying  for 
an  FM  Translator  or  FM  Booster  Station 
License.  On  September  18, 1992,  the 
Commission  adopted  a  Memorandum 
Opinion  and  Order  in  the  matter  of 
PoUcy  Regarding  Character 
Quahfications  in  Broadcast  Licensing. 
This  MO&O  eliminated  the  requirement 
that  broadcast  appUcant  report  pending 


litigation.  The  portion  of  the  character 
question  regariing  pending  litigation 
has  been  removed.  There  will  be  no 
change  in  the  burden  as  a  result  of  this 
action.  The  data  is  used  by  FCC  staff  to 
confirm  that  the  station  has  been  built 
to  terms  specified  in  the  outstanding 
construction  permit.  Data  is  then 
extracted  fit)m  FCC  Fonn  350  for 
inclusion  in  the  subsequent  hcense  to 
operate  the  station. 

Federal  Communications  Commission. 

La  Vera  F.  Marahall. 

Acting  Secretary. 

[FR  Doc.  93-29983  Filed  12-8-93;  8:45  am) 
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FEDERAL  MARITIME  COMMISSION 

Security  for  the  Protection  of  the 
Public  Financial  Responsibility  To 
Meet  Liability  Incurred  for  Death  or 
Injury  to  Passengers  or  Other  Persons 
on  Voyages;  Issuance  of  Certificate 
(Casuatty) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  section  2, 
Public  Law  89-777  (46  U.S.C  817(d)) 
and  the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  part 
540.  as  amended:  Costa  Cruise  Lines. 
N.V.,  American  Family  Cruise  Lines. 
N.V.  and  Costa  Crociere  S.p.A..  80 
Southwest  8th  Street,  Miami.  Florida 
33130-3097. 

Vessel:  AMERICAN  ADVENTURE 

Dated;  Decembers,  1993. 
Joaeph  C.  Polking. 
Secretary. 

[FR  Doc  93-30112  Filed  12-8-93;  8:45  am| 
BNJJMO  cooe  tno-ei-M 


Security  for  the  Protection  of  the 
Public  Indemnification  of  Passengers 
for  Nonperfonnance  of  Transportation; 
issuance  of  Certificate  (Performance) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  for 
Indemnification  of  Passengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  section  3, 
Public  Law  89-777  (46  U.S.C  817(e)) 
and  the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  part 
540.  as  amended:  Kloster  Cruise  Limited 
(d/b/a  Royal  Viking  Line),  95  Merrick 
Way.  Coral  Gables.  Florida  33134. 
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Vessel:  ROYAL  VIKING  QUEEN 

Dated:  December  6. 1993. 
)occph  C  Polking. 
Secretary. 
IFR  Doc  93-30113  Filed  12-6-93;  8:45  ami' 
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FEDERAL  MEDIATION  AND 
CONCIUATION  SERVICE 

Labor-Management  Cooperation 
Program;  Application  Solicitation 

AGENCY:  Federal  Mediation  and 

Conciliation  Service. 

ACTION:  Publication  of  Final  Fiscal  Year 

1994  Program  Guidelines/Application 

Solicitation  for  Labor-Management 

Qinmiittees. 

SUMMARY:  Federal  Mediation  and 
Conciliation  Service  (FMCS)  is 
publishing  the  final  Fiscal  Year  1994 
Program  Guidelines/Application 
Solicitation  for  the  Labor-Management 
Coop)eration  Program  to  inform  the 
public.  The  program  is  supported  by 
Federal  funds  authorized  by  the  Labor- 
Management  Cooperation  Act  of  1978, 
subject  to  annual  appropriations.  No 
comments  were  received  firom  the 
public. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  L.  Regner.  202-653-5320. 

Labor-Management  Cooperation 
Program  Application  Solicitation  for 
Labor-Management  Committees — 
FY1994 

A.  Introduction 

The  following  is  the  final  solicitation 
for  the  Fiscal  Year  (FY)  1994  cycle  of 
the  Labor-Management  Cooperation 
Program  as  it  p>ertains  to  the  support  of 
labor-management  committees.  These 
guidehnes  represent  the  continuing 
efforts  of  the  Federal  Mediation  and 
Conciliation  Service  to  implement  the 
provisions  of  the  Labor-Management 
Cooperation  Act  of  1978  which  was 
initially  implemented  in  FY81.  The  Act 
generally  authorizes  FMCS  to  provide 
assistance  in  the  establishment  and 
operation  of  plant,  area,  public  sector, 
and  industry-wide  labor-management 
committees  which: 

(A)  Have  been  organized  jointly  by 
employers  and  labor  organizations 
representing  employees  in  that  plant, 
area,  government  agency,  or  industry; 
and 

(B)  Are  established  for  the  purpose  of 
improving  labor-management 
relationships,  job  security,  and 
organizational  effectiveness;  enhancing 
economic  development;  or  involving 
workers  in  decisions  affecting  their  jobs. 


including  improving  communication 
with  respect  to  subjects  of  mutual 
interest  and  concern. 

The  Program  Description  and  other 
sections  that  follow,  as  well  as  a 
separately  published  FMCS  Financial 
and  Administrative  Grants  Manual, 
make  up  the  basic  guidelines,  criteria, 
and  program  elements  a  potential 
applicant  for  assistance  under  this 
program  must  know  in  order  to  develop 
an  application  for  funding  consideration 
for  either  a  plant,  area-wide,  industry,  or 
public  sector  labor-management 
committee.  In  FY94.  a  self-help  (45 
min.)  videotape  on  "How  To  Apply  For 
An  FMCS  Grant"  will  also  be  included, 
on  two-week  loan,  as  part  of  the 
application  kit.  Applicants  will  be 
responsible  for  return  postage  of  the 
tape.  Directions  for  obtaining  an 
application  kit  may  be  found  in  Section 
H.  A  copy' of  the  Labor-Management 
Cooperation  Act  of  1978,  included  in 
the  application  kit,  should  be  reviewed 
in  conjunction  with  this  solicitation. 

B.  Program  Description 


Objectives 

The  Labor-Management  Cooperation 
Act  of  1978  identifies  the  following 
seven  general  areas  for  which  financial 
assistance  would  be  appropriate: 

(1)  To  improve  communication 
between  representatives  of  labor  and 
management; 

(2)  To  provide  workers  and  employers 
with  opportimities  to  study  and  explore 
new  and  innovative  joint  approaches  to 
achieving  organizational  effectiveness; 

(3)  To  assist  workers  and  employers 
in  solving  problems  of  mutual  concern 
not  susceptible  to  resolution  within  the 
collective  bargaining  process; 

(4)  To  study  and  explore  ways  of 
eliminating  potential  problems  which 
reduce  the  competitiveness  and  inhibit 
the  economic  development  of  the  plant, 
area,  or  industry: 

(5)  To  enhance  the  involvement  of 
workers  in  making  decisions  that  affect 
their  working  lives; 

(6)  To  expand  and  improve  working 
relationships  between  workers  and 
managers;  and 

(7)  To  encourage  free  collective 
bargaining  by  establishing  continuing 
mechanisms  for  communication 
between  employers  and  their  employees 
through  Federal  assistance  in  the 
formation  and  operation  of  labor- 
management  committees. 

The  primary  objective  of  this  program 
is  to  encourage  and  support  the 
establishment  and  operation  of  joint 
labor-management  committees  to  carry 
out  specific  objectives  that  meet  the 
forementioned  general  criteria.  The  term 


"labor"  refers  to  employees  represented 
by  a  labor  organization  and  covered  by 
a  formal  collective  bargaining 
agreement.  These  committees  may  be 
found  at  either  the  plant  (worksite), 
area,  irtthistry,  or  public  sector  levels.  A 
plant  or  worksite  committee  is  generally 
characterized  as  restricted  to  one  or 
more  organizational  or  productive  units 
operated  by  a  single  employer.  An  area 
committee  is  generally  composed  of 
multiple  employers  of  diverse  industries 
as  well  as  multiple  labor  unions 
operating  within  and  focusing  upon 
city,  county,  contiguous  multicounty,  or 
statewide  jurisdictions.  An  industry 
committee  generally  consists  of  a 
collection  of  agencies  or  enterprises  and 
related  labor  unions  producing  a 
common  product  or  service  in  the 
private  sector  on  a  local,  state,  regional, 
or  nationwide  level.  A  public  sector 
committee  consists  of  government 
employees  and  managers  in  one  or  more 
units  of  a  local  or  state  government. 
Those  employees  must  be  covered  by  a 
formal  collective  bargaining  agreement 
or  other  enforceable  labor-management 
agreement.  In  deciding  whether  an 
application  is  for  an  area  or  industry 
committee,  consideration  should  be 
given  to  the  above  definitions  as  well  as 
to  the  focus  of  the  committee. 

In  FY  1994.  competition  will  be  open 
to  plant,  area,  private  industry,  and 
public  sector  committees.  Where 
possible,  committee  applications  should 
involve  innovative  or  unique  efforts.  All 
application  budget  requests  should 
focus  directly  on  supporting  the 
committee.  Applicants  should  avoid 
seeking  funds  for  activities  that  are 
clearly  available  under  other  Federal 
programs  (e.g..  job  training,  mediation  of 
contract  disputes,  etc.). 

Required  Program  Elements 

1.  Problem  Statement — ^The 
application,  which  should  have 
numbered  pages,  must  discuss  in  detail 
what  specific  problem(s)  face  the  plant, 
area,  govenmient,  or  industry  and  its 
workforce  that  will  be  addressed  by  the 
committee.  Applicants  must  document 
the  problem(s)  using  as  much  relevant 
data  as  possible  and  discuss  the  full 
range  of  impacts  these  problem(s)  could 
have  or  are  having  on  the  plant, 
government,  area,  or  industry.  An 
industrial  or  economic  profile  of  the 
area  and  workforce  might  prove  useful 
in  explaining  the  problem(s).  This 
section  basically  discusses  why  the 
effort  is  needed. 

2.  Results  or  Benefits  Expected— By 
using  specific  goals  and  objectives,  the 
application  must  discuss  in  detail  what 
the  labor-management  committee  as  a 
demonstration  effort  will  accomplish 
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during  the  life  of  the  grant.  While  a  goal 
of  "improving  communication  between 
employers  and  employees"  may  suffice 
as  one  over-all  goal  of  a  project,  the 
objectives  must,  whenever  possiblei  be 
expressed  in  specific  and  measurable 
terms.  Applicants  should  focus  on  the 
impacts  or  changes  that  the  committee's 
efforts  will  have.  Existing  committees 
should  focus  on  expansion  efforts/ 
results  expected  from  FMCS  funding. 
The  goals,  objectives,  and  projected 
impacts  will  become  the  foundation  for 
future  monitoring  and  evaluation 
efforts. 

3.  Approach — ^This  section  of  the 
application  specifies  HOW  the  goals  and 
objectives  will  be  accomplished.  At  a 
minimum,  the  following  elements  must 
be  included  in  all  grant  applications: 

(a)  A  discussion  of  the  strategy  the 
committee  will  employ  to  accomplish 
its  goals  and  objectives; 

(d)  a  hsting.  by  name  and  title,  of  all 
existing  or  proposed  members  of  the 
labor-management  committee.  The 
application  should  also  offer  a 
rationable  for  the  selection  of  the 
committee  members  (e.g.,  members 
represent  70%  of  the  area  or  plant 
workforce). 

(c)  A  discussion  of  the  number,  type, 
and  role  of  all  committee  staff  persons. 
Include  proposed  position  descriptions 
for  all  staff  Uiat  will  have  to  be  hired  as 
well  as  resumes  for  staff  already  on 
board; 

(d)  In  addressing  the  proposed 
approach,  applicants  must  also  present 
their  justification  as  to  why  Federal 
funds  are  needed  to  implement  the 
proposed  approach; 

(e)  A  statement  of  how  often  the 
committee  will  meet  as  well  as  any 
plans  to  form  subordinate  committees 
for  particular  purposes;  and 

(fj  For  applications  firom  existing 
committees  (i.e..  in  existence  at  least  12 
months  prior  to  the  submission 
deadline),  a  discussion  of  past  efforts 
and  accomplishments  and  how  they 
would  integrate  with  the  proposed 
expanded  effort. 

4.  Major  Milestones — This  section 
must  include  an  implementation  plan 
that  indicates  what  major  steps, 
operating  activities,  and  objectives  will 
be  accompUshed  as  vrall  as  a  timetable 
for  when  they  will  be  finished.  A 
milestone  chart  must  be  included  that 
indicates  what  specific 
aocomplishments  (process  and  impact) 
will  be  completed  by  month  over  die 
Ufla  of  the  grant  using  October  1. 1994. 
as  the  start  date.  The  accomplishment  of 
these  tasks  and  objectives,  as  well  as 
problems  and  delays  therein,  will  serve 
as  the  basis  for  quarterly  progress 
reports  to  FMCS. 


5.  Evaluation — Applicants  must 
provide  for  either  an  external  evaluation 
or  an  internal  assessment  of  the  project's 
success  in  meeting  its  goals  and 
objectives.  An  evaluation  plan  must  be 
developed  which  briefly  discusses  what 
basic  questions  or  issues  the  assessment 
will  examine  and  what  baseUne  data  the 
committee  staff  already  has  or  will 
gather  for  the  assessment.  This  section 
should  be  written  with  the  application's 
own  goals  and  objectives  clearly  in 
mind  and  the  impacts  or  changes  that 
the  effort  is  expected  to  cause. 

6.  Letters  of  Commitment — 
Applications  must  include  current 
letters  of  commitment  from  all  proposed 
or  existing  committee  participants  and 
chairpersons.  These  letters  should 
indicate  that  the  participants  support 
the  application  and  will  attend 
scheduled  committee  meetings.  A 
blanket  letter  signed  by  a  committee 
chairperson  or  other  official  on  behalf  of 
all  members  is  not  acceptable.  We 
encourage  the  use  of  individual  letters* 
submitted  on  company  or  union 
letterhead  represented  by  the 
individual.  The  letters  should  match  the 
names  provided  under  Section  3(b). 

7.  Other  Requirements — Applicants 
are  also  responsible  for  the  following: 

(a)  The  submission  of  data  indicatmg 
approximately  how  many  employees 
will  be  covered  or  represented  through 
the  labor-management  committee; 

(b)  From  existing  committees,  a  copy 
of  the  existing  staffing  levels,  a  copy  of 
the  by-laws,  a  breakout  of  aimual 
operating  costs  and  identification  of  all 
sources  and  levels  of  current  financial 
support; 

(cj  A  detailed  budget  narrative  based 
on  policies  and  procedures  contained  in 
the  FMCS  Financial  and  Administrative 
Grants  Manual; 

(d)  An  assurance  that  the  labor- 
management  committee  will  not 
interfere  with  any  collective  bargaining 
agreements;  and 

(e)  An  assurance  that  committee 
meetings  will  be  held  at  least  every 
other  month  and  that  written  minutes  of 
all  committees  meetings  will  be 
prepared  and  made  available  to  FMCS. 

Selection  Criteria 

The  following  criteria  will  be  used  in 
the  scoring  and  selection  of  applications 
for  award: 

(1)  The  extent  to  which  the 
application  has  clearly  identified  the 
problems  and  justified  the  needs  that 
the  proposed  project  will  address. 

(2j  The  degree  to  which  appropriate 
and  measurable  goals  and  objectives 
have  been  developed  to  address  the 
problem/needs  of  the  area.  For  existing 
committees,  the  extent  to  which  the 


committee  will  focus  on  expanded 
efforts.  \ 

(3)  The  feasrbility  of  the  approach 
proposed  to  attain  the  goals  and 
objectives  of  the  project  and  the 
perceived  likelihood  of  accomplishing 
the  intended  project  results.  This 
section  will  also  address  the  degree  of 
innovativeness  or  imiqueness  of  the 
proposed  effort. 

(4)  The  appropriateness  of  committee 
membership  and  the  degree  of 
commitment  of  these  individuals  to  the 
goals  of  the  application  as  indicated  in 
the  letters  of  support 

(5)  The  feasibility  and  thoroughness 
of  the  implementation  plan  in 
specifying  major  milestones  and  target 
dates. 

(6)  The  cost  effectiveness  and  fiscal 
soundness  of  the  application's  budget 
request,  as  well  as  the  application's 
feasibility  vis-a-vis  its  goals  and 
approach. 

(7)  The  overall  feasibility  of  the 
proposed  project  in  light  of  all  of  the 
information  presented  for  consideration; 
and 

(8)  The  value  to  the  government  of  the 
appUcation  in  light  of  the  overall 
objectives  of  the  Labor-Management 
CoKoperation  Act  of  1978.  This  includes 
such  factors  as  innovativeness,  site 
location,  cost,  and  odier  quaUties  that 
im{>act  upon  an  applicant's  value  in 
encouraging  the  labor-management 
committee  concept. 

C.  Eli^bility 

Eligible  grantees  include  state  and 
local  units  of  government,  labor- 
management  committees  (or  a  labor 
union,  management  association,  or 
company  on  behalf  of  a  committee  that 
will  be  created  through  the  grant),  and 
certain  third  party  private  non-profit 
entities  on  behalf  of  one  or  more 
committees  to  be  created  through  the 
grant.  Federal  government  agencies  and 
their  employees  are  not  eligible. 

Third-party  private,  non-profit 
entities  which  can  document  that  a 
major  purpose  or  function  of  their 
organization  has  been  the  improvement 
of  labor  relations  are  eligible  to  apply. 
However,  all  funding  must  be  directed 
to  the  functioning  of  the  labor- 
management  committee,  and  all 
requirements  under  Part  B  must  be 
followed.  AppUcations  from  third-party 
entities  must  document  particularly 
strong  support  and  participation  from 
all  labor  and  management  parties  with 
whom  the  applicant  will  be  working. 
Applicants  from  third-parties  which  do 
not  directly  support  the  operation  of  a 
new  or  expanded  committee  will  not  be 
deemed  ehgible,  nor  will  applications 
signed  by  entities  such  as  law  firms  or 
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other  third  parties  failing  to  meet  the 
above  criteria. 

Applicarfts  who  received  funding 
under  this  program  in  the  pest  for 
committee  operations  are  generally  not, 
eligible  to  apply.  The  only  exceptions 
apply  to  third-party  grantees  who  seek 
funds  on  behalf  of  an  entirely  different 
committee. 

D.  Allocations 

FMCS  has  been  given  an  allocation  of 
$769,000  for  this  program.  Specific 
funding  levels  will  not  be  established 
for  each  type  of  committee.  Instead,  the 
review  process  will  be  conducted  in 
such  a  manner  that  at  least  one  award 
will  be  made  in  each  category  (plant, 
indostry,  public  sector,  and  area). 

f>rcviding  that  FMCS  determines  that  at 
east  one  outstanding  application  e3dsts 
in  each  category.  After  these 
applications  are  selected  for  award,  the 
remaining  applications  will  be 
considered  accmding  to  merit  without 
regud  to  rategory. 

FMCS  reserves  the  right  to  retain  up 
to  10  percent  of  the  FY94  appropriation 
to  contract  for  program  support 
purposes  (such  as  evaluation)  other  than 
admiinstration. 

B.  Dollar  Range  and  Length  of  Gmnts 
and  Continuation  Policy 

Awards  to  continue  and  expand 
existing  labor-management  committees 
(i.e.,  in  existence  12  months  prior  to  the 
submission  deadline]  will  be  for  a 
period  of  12  months.  If  successful 
progress  is  made  during  this  initial 
budget  period  and  if  sufficient 
appropriations  for  expansion  and 
continuation  project  are  available,  these 
grants  may  be  continued  up  to  an 
additional  12  months  at  a  50  percent 
cash  match  ratio.  The  total  project 
period  can  thus  normally  be  no  more 
than  24  months.  Initial  awards  to 
establish  nt:w  labor-management 
committee  (i.e.,  not  yet  established  or  in 
existence  less  than  12  months  prior  to 
the  submission  deadline),  will  be  for  a 
period  of  18  months,  if  successful 
progress  is  made  during  this  initial 
budget  period  and  if  sufHcient 
appropriations  for  expansion  and 
continuation  projects  are  available, 
these  grants  may  be  continued  up  to  an 
additional  18  months  at  a  50  percent 
cash  match  ratio.  The  total  project 
period  can  thus  normally  be  no  more 
than  36  months. 

The  dollar  range  of  awards  is  as 
follows: 
—Up  to  $35,000  in  FMCS  funds  per 

annum  for  existing  in-plont 

applicants; 
—Up  to  $50,000  over  18  months  for  new 

in-plant  committee  applicants: 


—Up  to  $75,000  in  FMCS  funds  per 
annum  for  existing  area,  industry  and 

Giiblic  sector  committees  applicants; 
p  to  $100,000  per  18-montb  period 
for  new  area,  industry,  and  public 
sector  committee  applicants. 
Applicants  ore  reminded  that  these 
figures  represent  maximum  Federal 
funds  only.  If  total  costs  to  accomplish 
the  objectives  of  the  application  exceed 
the  maximum  allowable  Federal 
funding  level  and  its  required  grantee 
match,  applicants  may  supplement 
these  funds  through  voluntary 
contributions  from  other  sources. 

F.  Match  Requirements  and  Cost 
Allowability 

Applicants  for  new  labor-management 
committees  must  provide  at  least  10 
percent  of  the  total  allowable  project 
costs.  Applicants  for  existing 
committees  must  provide  at  least  25 
percent  of  the  total  allowable  project 
costs.  All  matching  funds  may  come 
fiom  state  or  local  government  sources 
or  private  sector  contributions,  but  may 
generally  not  include  other  Federal 
funds.  Funds  generated  by  grant- 
supported  efforts  are  considered 
"project  income,"  and  may  not  be  used 
for  matching  purposes. 

It  will  be  the  policy  of  this  program 
to  reject  all  requests  for  indirect  or 
overhead  costs  as  well  as  "in-kind" 
match  contributions.  In  addition,  grant 
funds  must  not  be  used  to  supplant 
private  or  local/state  government  funds 
currently  spent  for  these  purposes. 
Funding  requests  from  existing 
committees  should  focus  entirely  on  the 
costs  associated  with  the  expansion 
efforts.  Also,  under  no  circimistances 
may  business  or  labor  officials 
participating  on  a  labor-management 
committee  be  compensated  out  of  grant 
funds  for  time  spent  at  committee 
meetings  or  time  spent  in  training 
sessions.  Applicants  generally  will  not 
be  allowed  to  claim  all  or  a  portion  of 
existing  staff  time  as  an  expense  or 
match  contribution. 

For  a  more  complete  discussion  of. 
cost  allowability,  applicants  are 
encouraged  to  consult  the  FY94  FMCS 
Financial  and  Administrative  Grants 
Manual  which  will  be  included  in  the 
application  kit. 

G.  Application  Submission  and  Review 
Process 

Applications  should  be  signed  by 
both  a  labor  and  management 
representative  and  be  postmarked  no 
later  than  May  14. 1994.  No  applications 
or  supplementary  materials  can  be 
accepted  after  the  deadline.  It  is  the 
responsibility  of  the  applicant  to  ensure 
that  the  application  is  correctly 


postmarked  by  the  U.S.  Postal  Service  or 
other  carrier.  An  original  appHcatiea 
containing  numbered  p>ages,  plus  three 
copies,  should  be  addressed  to  the 
Federal  Mediation  and  Conciliation 
Servient  Labor-Management  Grants  and 
ProjecU,  2100  K  Street,  NW., 
Washington,  DC  20427.  FMCS  will  not 
consider  videotaped  submissions  or 
video  attachments  to  submissions. 

After  the  deadline  has  passed,  all 
eligible  applications  will  be  reviewed 
and  scored  initially  by  one  or  more 
FMCS  Grant  Review  Boards.  The 
Board(s)  will  decide  which  applications 
will  be  recommended  for  funding 
consideration.  The  Director,  Labor- 
Management  Grants  and  Projects,  will 
finalize  the  scoring  and  selection 
process  for  those  applications 
recommended  by  the  Boardfs).  The 
individual  listed  as  contact  person  in 
Item  6  on  the  application  form  will 
generally  be  the  only  person  with  whom 
FMCS  will  communicate  during  the 
application  review  process. 

All  FY94  grant  applicants  will  be 
notlHed  of  results  and  all  grant  awards 
will  be  made  before  September  30, 1994. 
Applications  submitted  after  the  May  14 
deadline  date  or  that  fail  to  adhere  to 
eligibility  or  other  major  requirements 
will  be  administratively  rejected  by  the 
Director,  Labor-Management  Grants  and 
Projects. 

H.  Contact 

Individuals  wishing  to  apply  for 
funding  under  this  program  should 
contact  the  Federal  Mediation  and 
Conciliation  Service  as  soon  as  possible 
to  obtain  an  application  kit.  These  kits, 
as  well  as  the  videotape  and  additional 
information  or  clarification,  can  be 
obtained  free  of  charge  by  contacting 
Linda  Stubbs,  Lee  A.  Buddendeck.  or 
Peter  L.  Regner,  Federal  Mediation  and 
Conciliation  Service,  Labor- 
Management  Grants  and  Projects,  2100 
K  Street.  NW.,  Washington,  DC  20427; 
or  by  calling  202/653-5320. 
John  Calhoun  Wells, 

Director,  Federal  Medtation  and  Conciliation 
Service. 

IFR  Doc.  95-30001  Filed  12-8-93;  »:45  ami 
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FEDERAL  RESERVE  SYSTEM 

Jo  Ann  and  Verle  Burgason,  et  aL; 
Cliange  in  Bank  Control  Notices; 
Accpjisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
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CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.a  1817(j}(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  December  29, 1993. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Jo  Ann  and  Verle  Burgason,  Ames, 
Iowa;  to  acquire  55  percent,  and  Charles 
L.  Ryan  Trust,  Charles  L  Ryan  PC  P/S. 
Connie  Ryan  Trust.  Venice.  Florida,  to 
acquire  38.23  percent  of  the  voting 
shares  of  Wabeno  Bancorporation, 
Venice.  Florida,  and  thereby  indirectly 
acquire  State  Bank  of  Wabeno.  Wabeno. 
Wisconsin. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis.  Minnesota  55480: 

1.  Philip  G.  Amundson,  Columbus. 
Montana;  to  acquire  39.83  percent  of  the 
voting  shares  of  Beulah  Bancorporation, 
Inc..  Sioux  Falls,  South  Dakota,  and 
thereby  indirectly  acquire  D  &  B 
Holding  Co..  Sioux  Falls,  South  Dakota, 
and  Bank  of  Beulah.  Beulah,  North 
Dakota. 

2.  Hugo  or  Elaine  Asbeck,  Jr.,  to 
acquire  an  additional  1.24  percent  for  a 
total  of  4.0  percent:  Duane  or  Sheryl 
Douglas,  to  acquire  an  additional  2.53 
percent  for  a  total  of  6.32  percent;  John 
Franklin,  to  acquire  an  additional  8.36 
percent  for  a  total  of  14.17  percent; 
Marvin  &  Marsha  Holas.  to  acquire  an 
additional  1.24  percent  for  a  total  of 
2.08  percent;  Walter  or  Karen  McNutt, 
to  acquire  an  additional  1.24  percent, 
and  thereby  indirectly  acquire  2.08 
percetn;  Chantz  Prewitt,  to  acquire  an 
additional  3.74  percent  for  a  total  of 
6.25  percent;  Rodney  Prewitt.  to  acquire 
an  additional  3.74  percent  for  a  total  of 
6.25  percent;  Donald  or  Leona 
Steinbeisser.  to  acquire  an  additional 
4.18  percent  for  a  total  of  19.55  percent; 
and  Joe  and  Mary  Ann  Steinbeisser.  to 
acquire  4.18  percent  for  a  total  of  19.00 
percent  of  the  voting  shares  of  1st 
United  Bancorporation,  Inc..  Sidney. 
Montana,  and  thereby  indirectly  acquire 
1st  United  Bank  of  Sidney,  Sidney, 
Montana. 


3.  Heritage  Financial  Corporation 
Employee  Stock  Ownership  Bonus  Plan, 
Ruston,  Louisiana;  to  acquire  an 
additional  2.80  percent  for  a  total  of 
10.64  percent  of  the  voting  shares  of 
Heritage  Financial  Corporation.  Ruston, 
Louisiana,  and  thereby  indirectly 
acquire  Heritage  Bar.k  of  Morehouse, 
Bastrop.  Louisiana;  T  »e  D'Arbonne 
Bank  &  Trust  Company,  Farmerville, 
Louisiana:  Heritage  Bank  of 
Natchitoches,  Natchitoches,  Louisiana; 
and  Ruston  State  Bank  and  Trust 
Company,  Ruston,  Louisiana. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  3, 1993. 
Jennifier  J.  Johnson, 
Associate  Secretary  of  the  Board. 
(PR  Doc.  93-30065  Filed  12-8-93;  8:45  ami 
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Chemical  Banking  Corporation,  et  al.; 
Acquisition  of  Company  Engaged  in 
Permissible  Nonbanking  Activities 

The  oiganization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  ^)resentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 


commenting  would  be  aggrieved  by 
approval  of  thi  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  3, 
1994. 

A.  Federal  Reserve  Bank  of  New 
York  (William  L.  Rutledge.  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045: 

1.  Chemical  Banking  Corporation. 
New  York,  New  York;  to  acquire, 
through  its  subsidiary.  The  OT  Group 
Holdings,  Inc.,  New  York,  New  York, 
Barclays  Commercial  Corporation, 
Charlotte,  North  barolina,  and  thereby 
engage  in  acquiring  or  servicing  of  loans 
or  other  extensions  of  credit  pursuant  to 
§  225.25(b)(1)  of  the  Board's  Regulation 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  3. 1993. 
Jennifier  J.  Johnson, 
Associate  Secretary  of  the  Board. 
[PR  Doc  93-30066  Filed  12-8-93;  8:45  am) 
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CoreStates  Financial  Corp,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  oi 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
December  30, 1993. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch,  Vice 
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President)  100  North  6th  Street. 
Philadelphia,  Pennsylvania  19105: 

1.  CoreStates  Financial  Corp, 
Philadelphia.  Peonsylvania;  to  mei^ge 
with  Constellation  Bancorp.  Elisabeth.  '■ 
New  Jersey,  and  therein  indirectly 
acquire  Constellation  Bank,  N.A., 
Elizabeth.  New  Jersey. 

B.  Feda«l  Rewrve  Bank  of 
Ricbmond  (Lloyd  W.  Boetian.  ]r..  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond.  Virginia  23261: 

1.  C&F  Financial  Corporation,  West 
Point,  Virginia;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  ofQtizens 
and  Farmers  Bank,  West  Point.  Virginia. 

2.  Independent  Community 
Bcuikshanb.  Inc..  Middlebuig.  Virginia; 
fo  become  a  bank  holding  company  by 
ccquiring  100  percent  of  the  voting 
Glares  of  The  Middleburg  Bank, 
♦ormerly  known  as  The  Middleburg 
National  Bank.  Middleburg.  Virginia. 

C  Federal  Reserve  Bank  of  Atlanta 
(Zane  R  Kelley.  Vice  President)  104 
Marietta  Street,  N.W..  Atlanta.  Georgia 
30303: 

i.  First  National  Bancorp,  Gainesville. 
Georgia;  to  merge  with  Metro  Bancorp, 
Inc.  Douglasville.  Georgia,  and  thereby 
indirectly  acquire  The  Commercial 
Bank,  Douglasville,  Georgia. 

D.  Federal  Reserve  Bank  of  Chicago 
Oames  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Central  Bancshares.  fbrmeriy 
known  as  Muscatine  Bancorporation. 
Muscatine.  Iowa;  to  acquire  100  percent 
of  the  voting  shares  of  Fanners  Savings 
Bank,  Kalooa.  Iowa,  and  thereby 
indirectly  acquire  Westchester  Savings 
Bank.  Westchester.  Iowa,  and  to  aoqiiire 
FSB  Holding  Company,  Kalona,  Iowa. 

Board  of  Govenxvs  of  the  Federal  Reserve 
System,  December  3, 1993. 
Jemiifier  J.  |oli— mi, 
Associate  Secretary  of  the  Board. 
(PR  Doc  93-30067  Hied  12-8-93;  8:45  am) 
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Hilwmto  Corporaltan,  et  al.; 
Fomwlions  of;  Acquisitions  by;  and 
IMergars  of  Banii  HokRng  ComisaniM 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  US.C  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  bctors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3ic)  of  llie  Act 
(12  U.S.C  1842(c)). 


Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bwok  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statenoent  of  why  a 
written  presentation  would  not  suHice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  January 
3. 1994. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta.  Georgia 
30303: 

1.  Hibemia  Corporation.  New 
Orleans,  Louisiana;  to  merge  with 
Commercial  Bancshares,  Inc.  Franklin, 
LouisiaiM.  and  ther^y  indirectly 
acquire  First  Commercial  Bank, 
Franklin.  Louisiana. 

B.  Federal  Reserve  Bank  of  Kansas 
aty  (John  E.  Yorke.  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
City,  Missouri  64198: 

1.  Community  First  Bankshares,  Inc., 
Denver,  Colorado;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The  Bank 
of  Cherry  Creek.  N.A.,  Denver,  Colorado; 
Mesa  National  Bank,  Grand  Junction, 
Colorado;  Western  National  Bank  of 
Colorado,  Colorado  Springs.  Colorado; 
and  Southern  Colorado  Bankshares. 
Inc.,  Pueblo,  Colorado,  and  thereby 
indirectly  acquire  Bank  of  Southern 
Colorado.  Pueblo  West,  Colorado. 

C  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short.  Vice  President)  2200 
North  Pearl  Street,  Dallas.  Texas  75201- 

2272: 

1 .  First  Eldorado  Delaware 
Bancshares,  Inc.,  Dover.  Delaware;  to 
become  a  bank  holding  company  by 
acquiring  The  First  National  Bank  of 
Eldorado,  Eldorado,  Texas. 

2.  First  Eldorado  Bancshares,  htc., 
Eldorado.  Texas;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
Eldorado  Delaware  Bancshares.  faic. 
Dover,  Delaware,  and  thereby  indirectly 
acquire  The  First  National  %nk  of 
Eldorado,  Eldorado,  Texas. 

3.  First  Abilene  Bankshares  of 
Delaware,  Inc..  Wihnington.  Delaware; 
to  acquire  100  percent  of  the  voting 
shares  of  Concho  Bancshares,  bic,  San 


Angelo.  Texas,  and  thereby  indirectly 
acquire  Southwest  Bank  of  San  Angelo. 
San  Angelo,  Texas. 

4.  First  Financial  Bankshares,  Inc., 
Abilene,  Texas;  to  acquire  100  percent 
of  the  voting  shares  of  Concho 
Bancshares.  Inc..  San  Angelo.  Texas, 
and  thereby  indirectly  acquire 
Southwest  Bank  of  San  Angelo,  San 
Angelo.  Texas. 

D.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning. 
Director.  Bank  Holding  Company)  101 
Market  Street.  San  Francisco.  California 
94105: 

'    1 .  California  Bancshares,  Inc.,  San 
Ramon.  California;  to  merge  with  MBC 
Corp..  Modesto.  California,  and  thereby 
indirectly  acquire  Modesto  Banking 
Company,  Modesto,  California. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  3. 1993. 
Jenniier  J.  Johnson,  * 

Asscxiate  Secretary  of  the  Board. 
[PR  Doc  93-30068  Filed  12-8-93;  8:45  amj 
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DEPARTIffENT  OF  HEALTH  AND 
HUHAAN  SERVICES 

Health  Care  Rnancing  Administration 

Statement  of  Organization,  Functions, 
and  Dalegatlons  of  Authority 

Part  F  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
E)ei>artment  of  Health  and  Human 
Services,  Health  Care  Financing 
Administration  (HCFA),  (FR  Vol.  57. 
No.  171,  pg.  40192,  dated  Wednesday, 
September  2, 1992)  is  amended  to 
reflect  a  change  within  the  Bureau  of 
Program  Operations.  The  specific 
change  will  transfer  the  Medicare 
Transaction  System  responsibilities 
from  the  Medicare  Systems 
Development  Task  Fwce  to  the  Division 
of  Operational  Systems  Development. 

The  specific  amendments  to  part  F  are 
described  below: 

Section  FH.20.3.d.  is  amended  to  add 
the  Medicare  Transaction  System 
function  to  the  Division  of  Ojierational 
Systems  Development.  The  amendment 
reads  as  follows: 

d.  Division  of  Operational  Systems 
Development  (FPB34) 

•  Designs,  develops,  and  manages,  at 
the  national  level,  activities  required  to 
enhance  and  maintain  Medicare 
eligibility  systems  for  Part  A  and  Part  B 
claims  processing  and  the  Medicare 
Program  database. 

•  Prepares  systems  plans  and 
develops  policies  for  the  design, 
implementation,  and  evaluation  of  all 


claims  processing  systems  and 
standardized  modules  for  use  by 
Medicare  contractors. 

•  Directs  the  design,  development, 
testing,  and  implementation  of 
innovative  system  enhancements  to  the 
Common  Working  File,  shared  claims 
processing  systems,  and  the  Medicare 
Transaction  System  resulting  in 
improvements  to  the  national  Medicare 
claims  payment  process. 

•  Provides  national  analysis  and 
planning  for  changes  to  claims 
processing  systems  as  required  by 
legislative  initiatives.  ^ 

•  Evaluates  HCFA-wide  systems 
plans  for  their  impact  on  functions 
related  to  Part  A  and  Part  B  of  Medicare. 

•  Integrates  systems  changes  within 
the  framework  of  HCFA  policies,  goals, 
and  objectives  in  an  efficient  and  cost 
effective  manner  and  coordinates 
system  changes  with  other  HCFA 
components,  the  Social  Security 
Administration,  HCFA  regional  offices, 
provider  groups,  and  other  affected 
organizations. 

•  Directs  reviews  and  evaluations  of 
the  functions  of  the  various  automated 
systems  involved  in  Medicare  claims 
processing  and  recommends  alternatives 
to  existing  processes  and  procedures,  as 
well  as  methods  of  improvements. 

Dated:  December  2, 1993. 
Bruce  CVUdeck. 

Administrator.  Health  Care  Fiaancing 
Administration. 

(PR  Doc  93-30091  Filed  12-8-93;  8:45  am] 
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DEPARTIMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  Of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

[OoclQBt  No.  N-03-3e23;  FR-3437-N-021 

NOFA  for  Lead-Based  Paint  (LBP)  Risk 
Assessments:  Announcement  of 
Funding  Awards 

agency:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

ACTION:  Announcement  of  funding 
awards. 

SUMMARY:  In  accordance  with  section 
102(a)(4)fC)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  this  announcement 
notifies  the  public  of  funding  decisions 
made  by  the  Department  in  a 
competition  for  funding  under  the 
NOFA  for  Lead-Based  Paint  (LBP)  Risk 
Assessments.  The  announcement 
contains  the  names  and  addresses  of  the 


award  winners  and  the  amounts  of  the 
awards. 

FOR  FURTHER  IHFORMATIOH  CONTACT: 
Janice  D.  Rattley,  Director,  Office  of 
Construction,  Rehabilitation  and 
Maintenance,  Department  of  Housing 
and  Urban  Development,  451  SevenA 
Street,  SW.,  room  4138.  Washington,  DC 
20410,  telephone  (202)  708-1800.  or 
(202)  708-0850  (voice/TDD).  For 
information  related  to  Indian  Housing 
Authorities,  contact:  Dom  Nessi. 
Director.  Office  of  Native  American 
Programs.  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street. 
SW..  room  4140.  Washington.  DC  20410. 
telephone  (202)  708-1015.  or  (202)  708- 
0850  (voice/TDD).  (These  are  not  toll- 
free  telephone  numbers.) 
SUPPLEMENTARY  MFORMATION:  The 
purpose  of  the  competition  was  to 
provide  funds  to  Public  Housing 
Agencies  and  Indian  Housing 
Authorities  (referred  to  jointly  as 
"HAs")  for  LBP  risk  assessments,  in 
accordance  with  section  14(a)(3)  of  the 
U.S.  Housing  Act  of  1937  (1937  Act). 
The  Department  issued  a  Fiscal  Year 
1993  NOFA  announcing  the  availability 
of  $14,797,634  for  Housing  Authorities 
to  conduct  risk  assessments.  Risk 
assessments  are  intended  "to  assess  the 
risks  of  lead-based  paint  poisoning 
*  •  *  in  all  projects  constructed  before 
1980  that  are,  or  will  be,  oi^cupied  by 
families."  Section  14(a)(3)  of  the  1937 
Act  requires  that  professional  risk 
assessments  include  dust  and  soil 
sampling  and  laboratory  analysis.  The 
goal  of  the  risk  assessment  is  to  enable 
a  HA  to  identify  lead  hazards  so  that 
appropriate  interim  measures  can  be 
implemented  until  testing  and 
abatement  can  be  fully  undertaken. 

The  1993  awards  announced  in  this 
Notice  were  selected  for  funding  in  a 
competition  aimounced  in  a  Federal 
Register  Notice  published  on  June  4, 
1993,  58  FR  31842.  Applicaticms  were 
scored  and  selected  for  funding  on  the 
basis  of  selection  criteria  contained  in 
that  Notice. 

A  total  of  $2,857,023  was  awarded  to 
63  HAs.  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (Pub.  L.  101-235. 
app>roved  December  15, 1989),  the 
Departm^it  is  publishing  (by  Region) 
the  names  of  the  HAs,  state  and 
amounts  of  those  awards  as  follows: 

NOFA  for  Lead-Based  Paint  (LBP) 
Risk  Assessments  FY  1993 
Awardees 

Region  I: 

Stamford,  CT $20,295 

Norwalk.  CT - 15,800 


NOFA  for  Lead-Based  Paint  (LBP) 
Risk  Assei^meuts  FY  1993 
Awardees— Continued 


Wayland,  MA  

Gloucester,  MA  .^ 

Brookline,  MA 

Region  II: 

Plattsburgh.  NY 

Elizat)eth,  N) 

Union  Gly.  NJ 

Beacon,  NY >.«>„ 

New  York,  NY 

Region  III: 

Pittsburgh,  PA 

Huntington,  WV 

Philadelphia,  PA 

Region  IV: 

Atlanta.  GA _. .._ 

Lyons,  GA 

Calhoun,  GA ^ _. 

Perry.  GA 

Puerto  Rico 

Wilmington.  NC 

Fairmont,  NC 

Clearwater,  FL .-..„.. 

Chipley,  FL 

Seminole  Co.,  FL  

Lexington-Fayette,  KY  

Clarksville,  TN  

Cookeville.  TN  

Covington,  TN  ........ »„. 

Dyersburg.  TN 

Fayetteville,  TN  .„ _... 

Franklin,  TN 

Gallatin,  TN 

Laurenceburg.  TN 

Lebanon,  TN  ..._ _. 

Manchester,  TN  ... _....„ 

Marin,  TN  

McMinnville,  TN  _... 

Murfreesboro,  TN 

Ripley,  TN  

Springfield.  TN  

Region  V: 

Chicago.  IL  

Marion  Co.,  IL  ...—.. .. 

Cambridge,  OH  ...„..«...__. 

Butler.  OH  

Iron  Co..  MI „ 

Detroit,  Ml  _ 

Ypsilanti,  MI  

White  Earth,  MN  (IHA)  ... 

Region  VL 

Houston,  TX 

Beaumont,  TX  

Laredo,  TX _ 

Aransas  Pass,  TX 

Carrizo  Springs,  TX 

Crystal  Qty,  TX  _ 

Corpus  Christi,  TX 

Region  VII: 
No  applications  received. 

Region  Vlll: 
No  application*  received. 

Region  IX: 

Oxnard,  CA 

San  Bernardino,  CA 

Riverside  Ca,  CA 

Contra  CosU  Co..  CA 

Guam 

Yuma  Co.,  AZ  

Region  X: 

Alaska  HFC.  AK _.... 

Lane  Co.,  OR  


9,900 

3,465 

23,760 

8,415 

23,760 

9,405 

4.950 

349,965 

163,600 

14.850 

235,625 

128,205 

11.600 

6.650 

2.475 

187.000 

16,830 

2,475 

10.890 

7.425 

2.475 

8,415 

18.810 

33,165 

14,850 

29.205 

22,770 

13,860 

17,325 

10.395 

29.700 

7.425 

9,900 

16.335 

11,385 

7,920 

17J25 

348,975 

10.395 

9,405 

87,000 

12J75 

250,000 

61,380 

9,920 

52,479 
14,355 
14360 
2,970 
29.700 
17320 
44,055 


17.325 
207,000 
22.770 
32,175 
16.453 
4,950 

37,620 
12,375 
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NOFA  for  Lead-Based  Paint  (LBP) 
Risk  -Assessments  FY  1993 
Awardees— Continued 


Kodiak  Island,  AK  (IHA) 


12.^75 


Dated:  December  2, 1993. 
Jowph  Shuldinw. 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

(FR  Doc  93-30060  Filed  12-«-93;  8:45  ami 
MUMQ  COM  421«-33-» 

DEPARTMENT  OF  THE  INTERIOR 

Fteh  and  Wildlife  Service 

Availability  of  Draft  Recovery  Plan  for 
Carter's  Panicgrass  (Panlcum  Fauriel 
Var.  Carter!)  for  Review  and  Comment 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  document  availability. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  the 
availability  for  public  review  of  a  draft 
recovery  plan  for  Carter's  panicgrass 
[Penicum  fauriei  var.  carteri).  This 
endangered  plant  taxa  occurs  in  four 
populations  on  the  islands  of  Oahu, 
Maui,  and  Molokai. 

DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before 
February  7, 1994,  to  receive 
consideration  by  the  Service. 
ADDRESSES:  Copies  of  the  draft  recovery 
plan  are  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  following  location:  U.S. 
Fish  and  Wildlife  Service,  Pacific 
Islands  Office,  P.O.  Box  50167, 
Honolulu,  Hawaii  96850  (Building 
address:  300  Ala  Moana  Boulevard, 
room  6307,  Honolulu,  Hawaii  96813) 
(Telephone:  808/541-2749).  Requests 
for  copies  of  the  draft  recovery  plan  and 
written  comments  and  materials 
regarding  this  plan  should  be  addressed 
to  Robert  P.  Smith,  Field  Supervisor  of 
the  Pacific  Islands  Office  at  the 
Honolulu  address  given  above. 
Comments  and  materials  received  are 
available  upon  request  for  public 
inspection,  and  by  appointment  during 
normal  business  hours  at  the  above 
Honolulu  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  W.  Rosa,  Fish  and  Wildlife 
Biologist,  at  the  above  Honolulu 
address.  Telephone  808-541-2749. 

8UPPI.EMENTARY  INFORMATION: 

Background 

Restoring  endangered  or  threatened 
animals  and  plants  to  the  point  where 


they  are  again  secure,  self-sustaining 
members  of  their  ecosystems  is  a 
primary  goal  of  the  Service's 
endangered  species  program.  To  help 
guide  the  recovery  effort,  the  Service  is 
working  to  prepare  recovery  plans  for 
most  of  the  listed  species  native  to  the 
United  States.  Recovery  plans  describe 
actions  considered  necessary  for  the 
conservation  of  the  species,  establish 
criteria  for  the  recovery  levels  for 
downlisting  or  delisting  them,  and 
estimate  time  and  cost  for  implementing 
the  recovery  measures  needed. 

The  Endangered  Species  Act,  as 
amended  (16  U.S.C.  1531  et  seq.)  (Act), 
requires  the  development  of  recovery 
plans  for  listed  species  unless  such  a 
plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(0  of  the  Act  as  amended  in 
1988  requires  that  public  notice  and  an 
opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  the  public  comment  period  prior 
to  approval  of  each  new  or  revised 
Recovery  Plan.  Substantive  technical 
comments  will  result  in  changes  to  the 
plans.  Substantive  comments  regarding 
recovery  plan  implementation  may  not 
necessarily  result  in  changes  to  the 
recovery  plans,  but  will  be  forwarded  to 
appropriate  Federal  or  other  entities  so 
that  they  can  take  these  comments  into 
account  during  the  course  of 
implementing  recovery  actions. 
Individualized  responses  to  comments 
will  not  be  provided. 

The  taxa  being  considered  in  this 
recovery  plan  is  Carter's  panicgrass. 
There  are  currently  four  populations:  1 
on  Mokolii  Islet  off  the  island  of  Oahu; 
one  near  Maliko  Gulch  on  the  island  of 
Maui;  one  near  Makamakaole  Stream  on 
the  island  of  Maui;  and  one  near 
Kukaiwaa  Point  on  the  island  of  ■ 
Molokai.  The  estimates  for  each  of  these 
populations,  based  on  field  work 
conducted  in  1992,  range  from  40  to  200 
plants.  All  populations  occur  on  the 
basalt  substrate  of  windward  coastal 
cliffs  well  within  the  salt  spray  zone. 
The  surrounding  vegetation  is  mostly 
that  of  a  windswept  herb  and  low  shrub 
coastal  community.  Current  threats, 
depending  on  the  population,  include: 
Competition  from  alien  plants;  direct 
human  disturbance;  damage  by  feral 
ungulates  and  livestock;  and 
catastrophic  events,  such  as  fire, 
hurricanes  and  tsunamis.  Other  possible 
limiting  factors  are  damage  by  rodents 
and  insects. 

Recovery  efforts  will  focus  on 
protection  of  all  the  populations  from 
current  threats,  research  studies  to 
better  manage  the  species,  augmentation 


of  existing  populations,  and 
establishment  of  new  populations  where 
necessary. 

Public  Comments  Solicited 

ThS^rvice  solicits  written  comments 
on  the  recovery  plan  described.  All 
comments  received  by  the  date  specified 
above  will  be  considered  prior  to 
approval  of  these  plans. 

Authority 

The  authority  for  this  action  is  section 
4(f)  of  the  Endangered  Species  Act.  16 
U.S.C.  1533(f). 

Dated:  Deceml)er  3, 1993. 
David  L.  McMullen. 
Acting  Begional  Director,  U.S.  Fish  and 
Wildlife  Service,  Region  1 . 
IFR  Doc  93-30093  Filed  12-8-93;  8.45  am) 
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Availability  of  a  Draft  Recovery  Plan 
for  Morefield's  Leather  Flower  for 
Review  and  Comment 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice  of  document  availability 
and  public  comment  period. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  the 
availability  for  public  review  of  a  draft 
recovery  plan  for  Morefield's  leather 
flower  {Clematis  morefieldii).  Only  five 
populations  are  known  to  occur  and  all 
occur  in  rocky  limestone  woods  in 
northern  Alabama  (Madison  County). 
With  the  exception  of  two  sites  on  land 
owned  by  the  City  of  Huntsville,  all 
populations  are  on  private  land.  The 
Service  solicits  review  and  comment 
from  the  public  on  this  draft  plan. 

DATES:  Comments  on  the  draft  recovery 
plan  must  be  "received  on  or  before 
January  15, 1994  to  receive 
consideration  by  the  Service. 

ADDRESSES:  Persons  wishing  to  review 
the  draft  recovery  plan  may  obtain  a 
copy  by  contacting  the  Jackson  Field 
Office, U.S.  Fish  and  Wildlife  Service. 
6578  Dogwood  View  Parkway,  suite  A. 
Jackson,  Mississippi  39213.  Written 
comments  and  materials  regarding  the 
plan  should  be  addressed  to  the  Field 
Supervisor  at  the  above  address. 
Comments  and  materials  received  are 
available  on  request  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Cary  Norquist  at  the  above  address 
(601/965-4900). 
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SUPPLEMENTARY  INFORMATION: 
Background 

Restoring  endangered  or  threatened 
animals  and  plants  to  the  point  where 
they  are  again  secure,  self-sustaining 
members  of  their  ecosystems  is  a 
primary  goal  of  the  U.S.  Fish  and 
Wildlife  Service's  endangered  species 
program.  To  help  guide  me  recovery 
effort,  the  Service  is  working  to  prepare 
recovery  plans  for  most  of  the  listed 
species  native  to  the  United  States. 
Recovery  plans  describe  actions 
considered  necessary  for  conservation  of 
the  species,  establish  criteria  for  the 
recovery  levels  for  downlisting  or 
delisting  them,  and  estimate  time  and 
cost  for  implementing  the  recovery 
measures  needed. 

The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C  1531  et 
acq.)  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act,  as  amended  in 
1988.  requires  that  a  public  notice  and 
an  opportunity  for  pubUc  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
recovery  plan.  The  Service  and  other 
Federal  agencies  will  also  take  these 
comments  into  account  in  the  course  of 
implementing  approved  recovery  plans. 

"The  species  considered  in  this  oraft 
recovery  plan  is  Morefield's  leather 
flower  (Clematis  morefieldii^  This 
plant,  which  is  a  perennial  vine,  occurs 
near  seeps  or  springs  in  rocky  limestone 
woods  in  north  Alabama  (Madison 
County).  This  species  was  listed  as 
endangered  in  1992  due  to  its  limited 
distribution,  small  population  sizes,  and 
habitat  destruction  or  modification  from 
residential  development.  Since  only  five 
sites  are  currently  known  for  this 
species,  the  immediate  and  more 
realistic  recovery  objective  is  to 
reclassify  this  species  to  threatened 
statxis.  Reclassification  will  be 
considered  when  a  total  of  10  viable 
populations  are  protected  to  the  degree 
that  all  foreseeable  threats  have  been 
removed.  Reclassification  will  be 
accompUshed  through:  (1)  Protection 
and  management  of  extant  populations 
through  landowner  cooperation  and 
regulatory  means,  (2)  monitoring  of 
extant  sites  and  searching  for  additional 
populations,  (3)  evaluating  habitat 
needs  and  conducting  species'  biology 
studies,  and  (4)  preserving  genetic  stock. 

This  Plan  is  being  submitted  for 
technical/agency  review.  After 
consideration  of  comments  received 


during  the  review  period,  it  will  be 
submitted  for  final  approval 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  recovery  plan  described.  All 
comments  received  by  the  date  specified 
above  will  be  considered  prior  to 
approval  of  the  plan. 

Authority 

The  authority  for  this  action  is  section 
4(f)  of  the  Endangered  Species  Act.  16 
U.S.C  1533(0. 

Dated:  December  1, 1993. 
Robert  Bowlcer, 

Field  Supervisor. 

IFR  Doc.  93-30073  Filed  12-8-93;  8:45  am) 

BUXING  CODE  4310-SS-M 

Receipt  of  Applications  for  Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section    ♦ 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C  1531,  et 
seq.): 

Applicant:  New  York  Zoological  Society 
Bronx.  NY 

PRT-784491 

The  applicant  requests  a  permit  to 
export  one  male  and  one  female  captive- 
born  Siberian  tigers  (Panthera  tigris 
altaica]  to  the  Emperor  Valley  Zoo, 
Trinidad  &  Tobago,  to  enhance  the 
propagation  or  survival  of  the  species. 

Applicant:  AAZPA  SSP  for  Black  Rhino 
Brownsville.  TX 

PRT-784253 

The  applicant  requests  a  permit  to 
export  two  male  Black  rhinoceros 
(Diceros  bicomis  minor)  to  the  Western 
Plains  Zoo,  Dubbo,  New  South  Wales, 
Australia,  for  the  purposes  of  enhancing 
the  propagation  or  survival  of  the 
speoes. 

Applicant:  International  Animal  Exchange 
Femdale,  Ml 

PRT-784823 

The  applicant  requests  a  permit  to 
export  one  captive-bom  female 
chimpanzee  [Part  troglodytes)  to  Noichi 
Zoological  Park,  Jap>an,  for  educational 
display  and  breeding  for  purposes  of 
enhancement  of  propagation  m  survival 
of  the  species. 

Applicant:  George  Garden  Circus  Springfield. 
MO 

PRT-784521 

The  applicant  requests  a  permit  to 
export  and  reimport  two  wild-caught 
Asian  elephants  (Elephas  maximus)  to 
Canada  to  enhance  the  survival  throu^ 
conservation  education. 


Applicant:  Exotic  Animals  Tarzana,  CA 
PRT-781383 

The  applicant  requests  to  add  one 
female  captive-bom  tiger  [Panthera 
tigris)  to  the  export  and  reimport  permit 
application  submitted  for  enhancement 
of  survival  through  conservation 
education. 

Applicant:  Chicago  Zoological  Society 

Brookfield.  IL 
PRT-770279 

The  applicant  requests  a  permit  to 
import  blood  samples  taken  from 
captive-held  black-handed  spider 
monkeys  [Ateles  geoffroyi  frontatus  and 
Ateles  geoffroyi  panamensis)  of  wild 
origin  from  Panama,  Costa  Rica,  Mexico, 
Nicaragua,  El  Salavador,  Honduras, 
BeHze  and  Guatemala  for  the  purposes 
of  scientific  research  and  enhancement 
of  and  survival  of  the  species. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
room  432,  Arlington,  Virginia  22203  and 
must  be  received  by  the  Director  within 
30  days  of  the  date  of  this  pubUcaticHi. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  WildUfe  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  rtwm  420(c),  Arlington, 
Vii^ginia  22203.  Phone:  (703/358-2104); 
FAX:  (703/358-2281). 

Dated:  December  3. 1993. 
Susan  Jacobsoi, 

Acting  Chief,  Branch  of  Permits,  Office  of 
Management  Authority. 
IFR  Doc  93-30057  Filed  12-8-93;  8:45  ami 


Bureau  of  L.and  Management 

[WY-030-93-4191-031 

Notice  of  Intent  to  Prepare  an. 
Environmental  Impact  Statemient  and 
to  Conduct  Scoping  for  the  Proposed 
Jackpot  Uranium  Mine  in  Fremont 
County,  WY 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  Intent  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
on  the  proposed  opening  of  an 
underground  uranium  mine  on  Green 
Mountain  located  approximately  14 
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miles  southeast  of  Jeffrey  City. 
Wyoming.,^ 

SUMMARY:  Pursuant  to  Section  102(2)(C) 
of  the  National  Environmental  Policy^ 
Act  (NEPA)  of  1969  as  amended,  the 
Bureau  of  Land  Management.  Rawlins 
District  Office  will  be  directing  the 
preparation  of  an  E3S  to  be  prepared  by 
a  third  party  contractor  on  the  potential 
impacts  of  the  proposed  opening  of  an 
underground  uranium  mine  on  Green 
Mountain  located  approximately  14 
miles  southeast  of  Jeffrey  City. 
Wyoming.  The  proposed  mine  would 
produce  about  3.000  tons  of  uranium 
ore  per  day  and  would  have  an  expected 
mine  life  of  13  to  22  years.  All  uranium 
ore  produced  at  the  mine  would  be 
transported  approximately  39  miles 
southwest  to  the  existing  Sweetwater 
Mill  in  the  Great  Divide  Basin. 
DATES:  Comments  on  the  scoping 
process  will  be  accepted  through 
January  18. 1994. 

ADORESSCS:  Comments  should  be  sent  to 
Bureau  of  Land  Management.  Larry 
Kmoch.  Project  Leader,  1300  3rd  Street 
N,  P.O.  Box  670.  Rawlins.  WY  82301. 
FOB  fUfTTHER  MFORMATION  CONTACT: 
For  further  information  contact  Larry 
Kmoch  at  the  Rawlins  District  Office, 
phone  number  (307)  324-7171. 
SUPPLEMENTARY  INFORMATION:  U.S. 
Energy  Corporation  and  its  afHliate. 
Crested  Corporation,  has  entered  into  a 
mining  venture  with  Kennecott 
Uranium  Company,  known  as  Green 
Mountain  Mining  Venture  and  proposes 
to  open  an  underground  uranium  mine 
on  Green  Mountain.  A  maximum  of  534 
acres  of  surface  area  could  be  disturbed 
by  the  proposed  mine  operations  and 
transportation  corridors.  It  is  anticipated 
that  the  number  of  employees  at  the 
mine  would  range  from  200  to  250  and 
would  probably  reside  in  Riverton, 
Lander  and  Jeffrey  City.  The  number  of 
employees  at  the  mill  would  range  from 
25  to  35  and  would  probably  reside  in 
Rawlins. 

Dated:  December  3. 1993. 
Ray  Bnibakcr, 
State  Director,  Wyoming. 
IFR  Doc.  93-30094  Filed  12-8-93. 8:45  am] 
HLLMO  COOC  4»l•■^^4i 

[NM-040-4110-03;  OKNM  89195] 

Proposed  Reinstatement  of  Tenninated 
Oil  and  Gas  Lease;  New  Mexico 

agency:  Bureau  of  Land  Management; 

Interior. 

ACTION:  Notice. 

summary:  Under  the  provisions  of 
Public  Law  97-451.  a  petition  for 


reinstatement  of  Oil  and  Gas  Lease 
OKNM  89195,  Ellis  County,  Oklahoma, 
was  timely  filed  and  was  accompanied 
by  all  required  rentals  and  royalties 
accruing  from  September  1, 1993,  the 
date  of  termination.  No  valid  lease  has 
been  issued  affecting  the  land.  The 
lessee  has  agreed  to  new  lease  terms  for 
rentals  and  royalties  at  rates  of  $10.00 
per  acre  or  fraction  thereof  and  16% 
percent,  respectively.  Payment  of  a 
$500.00  administrative  fee  has  been 
made.  Having  met  all  the  requirements 
for  reinstatement  of  the  lease  as  set  out 
in  section  31(d)  and  (e)  of  the  Mineral 
Leasing  Act  of  1920,  as  amended  (30 
U.S.C.  188(d)  and  (e)),  the  Bureau  of 
Land  Management  is  proposing  to 
reinstate  the  lease  effective  September  1. 
1993.  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above,  and  the  reimbursement  for  cost 
of  publication  of  this  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Martha  A.  Rivera.  BLM.  New  Mexico 
State  Office.  (505)  438-7584. 

Dated:  November  30. 1993. 
Dolores  L.  Vigil, 
Chief,  Adjudication  Section. 
IFR  Doc.  93-30074  Filed  12-8-93;  8:45  ami 

BILUNO  COOC  4310-n-M 


[WY-920-41-6700;  WYW1 11031] 

Proposed  Reinstatement  of  Temiinated 
Oil  and  Gas  Lease;  Wyoming 

November  30. 1993. 

Pursuant  to  the  provisions  of  30 
U.S.C.  188  (d)  and  (e).  and  43  CFR 
3108.2-3  (a)  and  (b)(1).  a  petition  for 
reinstatement  of  oil  and  gas  lease 
WYW111031  for  lands  in  Crook  County. 
Wyoming,  was  timely  Hied  and  was 
accompanied  by  all  the  required  rentals 
accruing  from  the  date  of  termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $10.00  per  acre,  or  fraction 
thereof,  per  year  and  16%  percent, 
respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C 
188).  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYW111031  effective  June  1. 
1993.  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 


increased  rental  and  royalty  rates  cited 

above. 

Florence  R.  Speltz, 

Supervisory  Land  Law  Examiner. 

IFR  Doc.  93-29996  Filed  12-8-93;  8:45  am| 

BILLINO  COOf  4310-a2-M 

[CO-030-4210-05;  0-0112703] 

Order  Providing  for  Opening  of  Public 
Lands;  Colorado 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

SUMMARY:  This  action  will  open  38.25 
acres  of  reconveyed  land  to  allow  for 
disposal  by  exchange.  The  land  has 
been  and  continues  to  be  open  to 
mineral  leasing. 

EFFECTIVE  DATE:  January  10. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  J.  Senti.  Bureau  of  Land 
Management.  Colorado  State  Office, 
(303)  239-3713. 

ADDRESSES:  Colorado  State  Office.  2850 
Youngfield  Street.  Lakewood.  Colorado 
80215-7076. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  pursuant  to  the 
Recreation  and  Pubic  Purposes  Act  of 
June  14. 1926  (44  Stat.  741).  as  amended 
and  supplemented  (43  U.S.C.  869  et 
seq.).  the  following  described  land  has 
been  voluntarily  reconveyed  to  the 
United  States: 

Sixth  Principal  Meridian 

T.  1  N.,R.  72W.. 
Sec.  6,  lots  75, 82,  and  91. 
Containing  38.25  acres  in  Boulder  County. 

At  9  a.m.  on  January  10, 1994,  the 
land  will  be  opened  to  disposal  by 
exchange  pursuant  to  section  206  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976.  The  lands  remain  closed  to 
all  forms  of  entry  except  exchange.  The 
lands  remain  open  to  mineral  leasing. 

Dated:  December  1. 1993. 
Robert  S.  Schmidt, 
Chief.  Bmnch  of  Realty  Proems. 
IFR  Doa  93-30075  Filed  12-8-93;  8:45  ami 

BiLLMO  CODE  4310^B-M 

[OR-043-230(M>2;  GP4-039;  OR-48585] 

Order  Providing  for  Opening  of  Land; 
Oregon 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  action  will  open  8.848 
acres  of  acquired  land  to  surface  entry, 
mining  and  mineral  leasing. 
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EFFECTIVE  DATE:  January  15. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  Chappel,  BLM  Oregon/ 
Washington  State  Office,  P.O.  Box  2965. 
Portland.  Oregon  97208,  503-280-7170. 
SUPPLEMENTARY  INFORMATION:  Under  the 
authority  of  section  205  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976. 43  U.S.C.  1715.  the  following 
described  land  was  acquired  by  the 
United  States  to  be  administered  as 
public  land  under  the  jurisdiction  of  the 
Bureau  of  Land  Management: 

Willamette  Meridian 

T,  17S..R.4W.. 
Sec.  34.  That  portion  of  the  NE'A  more 
I   particularly  described  as  follows: 
Commencing  at  the  southeast  comer  of 
the  Matthew  Wallis  Donation  Land 
Claim  No.  40;  Thence  north  02»04'08" 
east  along  the  east  line  of  said  Donation 
Land  Claim  No.  40  and  the  east  line  of 
said  Sec  34, 662.92  feet  to  the  point  on 
the  westerly  extension  of  the  north  line 
of  West  7th  Avenue  and  the  point  of 
t)eginning  of  the  herein  described  p>arcel; 
Thence  north  87»33'58"  west  along  said 
westerly  extension.  591.82  feet  to  a  point 
on  the  west  line  of  said  parcel  described 
in  Reel  Number  1696R,  Instrument  No. 
9122686;  Thence  north  02*04'08"  east 
along  said  west  line.  791.82  feet  to  a 
point  on  the  south  right-of-way  of  the 
Soil  Conservation  Service  A-3  floodway 
channel;  Thence  south  87°28'21"  east 
'   along  said  right-of-way,  591.82  feet  to  a 
point  on  said  east  line  of  said  Donation 
Land  Claim  No.  40  and  sec.  34;  Thence 
I   south  O2''04'08''  west  along  said  east 
,   line,  790.87  feet  to  the  point  of 
beginning;  excepting  therefrom  two 
parcels  of  land  in  the  E</2NEV4  described 
as  Parcel  1.  the  5th  Avenue  Extension, 
and  Parcel  2,  the  Bailey  Hill  Road 
Widening,  as  more  particularly 
1   identified  and  described  in  the  official 
I  records  of  the  Bureau  of  L.and 
I  Management,  Oregon  State  Office. 
The  area  described  contains  8.848  acres  in 
Lane  County. 

At  8:30  a.m.,  on  January  15. 1994,  the 
above  described  land  will  be  opened  to 
operation  of  the  public  land  laws 
generally,  subject  to  valid  existing 
rights,  the  provisions  of  existing 
withdrawals,  and  the  requirements  of 
applicable  law.  All  valid  existing 
applications  received  at  or  prior  to  8:30 
a.m.,  on  January  15. 1994.  will  be 
considered  as  simultaneously  filed  at 
that  time.  Those  received  thereafter  will 
be  considered  in  the  order  of  fiUng. 

At  8:30  a.m..  on  January  15. 1994.  the 
above  described  land  will  be  opened  to 
location  and  entry  imder  the  United 
States  mining  laws.  Appropriation 
under  the  general  mining  laws  prior  to 
the  date  and  time  of  restoration  is 
unauthorized.  Any  such  attempted 
appropriation,  including  attempted 
adverse  possession  imder  30  U.S.C.  38, 


shall  vest  no  rights  against  the  United 
States.  Acts  required  to  establish  a 
location  and  to  initiate  a  right  of 
possession  are  governed  by  State  law 
where  not  in  conflict  with  Federal  law. 
The  Bureau  of  Land  Management  will 
not  intervene  in  disputes  between  rival 
locators  over  possessory  rights  since 
Congress  has  provided  for  such 
determinations  in  local  coiuts. 

At  8:30  a.m..  on  January  15. 1994.  the 
above  described  lemd  will  be  opened  to 
applications  and  ofiiers  under  the 
mineral  leasing  laws. 

Dated:  December  2. 1993. 
Robert  D.  DeViney.  Jr.. 

Acting  Chief.  Branch  of  Lands  and  Minerals 

Operations. 

(FR  Doc  93-30136  Filed  12-8-93;  8:45  ami 

BILUNO  CODE  431»-33-M 

[NM-060-04-476(M)1-(604);  NM-«972«] 

Realty  Action;  Direct  Sale  of  Public 
Lands  In  Lea  County,  NM 

AGENCY:  Bureau  of  Land  Management. 
DOI. 

ACTION:  Notice  of  realty  action. 

SUMMARY:  The  following  land  has  been 
examined  and  foimd  suitable  for 
disposal  by  direct  sale  under  section 
203  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (90  Stat.  2750; 
43  U.S.C  1713).  at  no  less  than  the 
appraised  fair  market  value: 

New  Mexico  Principal  Meridian,  New 
Mexico 

T.  14  S..  R.  38  E.. 
Sec  5.  NEV4.SEV4 
Containing  40  acres  more  or  less. 

The  above  described  land  is  hereby 
segregated  from  appropriation  under  the 
public  land  laws,  including  the  mining 
laws,  but  not  the  mineral  leasing  laws, 
or  from  sale  under  the  above  cited 
statute,  for  270  days  from  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  until  title  transfer  is 
completed  or  the  segregation  is 
terminated  by  publication  in  the 
Federal  Register,  whichever  occurs  first. 

The  sale  is  consistent  with  the 
Bureau's  planning  system.  The  land  is 
not  needed  for  any  resoiuce  program 
and  is  not  suitable  for  management  by 
the  Bureau  or  any  other  Federal 
department  or  agency.  Sale  of  the  tract 
would  eliminate  from  Federal 
ownership  lands  that  have  a  high 
potential  for  imauthorized  use  and  are 
difficult  and  uneconomic  to  manage  as 
part  of  the  public  lands.  The  public 
lands  are  being  offered  by  direct  sale  to 
assure  land  use  compatibility  with 
adjoining  private  lands.  The  lands  are 


completely  surrounded  by  private  lands 
owned  by  the  sale  proponent. 

The  patent,  when  issued,  will  contain 
the  following  reservations  to  the  United 
States: 

1.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States.  Act  of  August  30. 
1890.  26  Stat.  391;  43  U.S.C.  945. 

2.  All  minerals,  together  with  the  right 
to  prospect  for,  mine,  and  remove  the 
minerals. 

3.  Any  other  reservations  that  the 
authorized  officer  determines  to  be 
appropriate  to  ensure  public  access  and 
proper  management  of  Federal  lands 
and  interest  therein. 

And  will  be  subject  to:  1.  Those  rights 
for  pipeline  purposes  that  have  been 
granted  to  El  Paso  Natural  Gas.  its 
successors,  or  assigns  by  BLM  Permit 
Nos.  NM-012334  and  hJM-014560 
imder  the  Act  of  February  25. 1920. 41 
Stat.  437;  30  U.S.C  185.  Sec  28. 

2.  Those  rights  for  pipeline  purposes 
that  have  been  granted  to  Cortez 
Pipeline  Co..  it's  successors,  or  assigns 
by  BLM  permit  No.  NM-29081.  imder 
the  Act  of  October  21. 1976.  90  Stat. 
2776;  43  U.S.C  1761. 

3.  Any  and  all  valid  existing  rights 
documented  on  the  official  public  land 
records  at  the  time  of  patent  issuance. 

DATES:  The  land  will  not  be  offered  for 
sale  any  sooner  than  60  days  after  the 
publication  of  this  notice  in  the  Federal 
Register.  For  a  period  of  45  days  from 
the  date  of  publication  in  the  Federah' 
Register,  interested  parties  may  submit 
comments  to  the  Area  Manager. 
Carlsbad  Resource  Area  Office.  Bureau 
of  Land  Management.  P.O.  Box  1778. 
Carlsbad,  NM  88221-1778.  Any  adverse 
comments  will  be  reviewed  by  the  New 
Mexico  State  Director,  who  may  sustain, 
vacate  or  modify  this  realty  action.  In 
the  absence  of  timely  filed  objections, 
this  realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

ADDRESSES:  Detailed  information 
concerning  the  sale,  sale  prtx>edures  and 
environmental  docimients  i^  available  at 
the  Carlsbad  Resource  Area.  620  E. 
Greene  St.,  Carlsbad,  NM. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Bowers,  Carlsbad  Resource  Area,  at 
(505)  887-6544. 

Dated:  December  2. 1993. 
Leslie  M.  Cone, 
District  Manager. 

(FR  Doc  93-30076  Filed  12-8-93;  8:45  amj 
BILLmO  COOC  43ie-F»-M 
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(AZ-O4e-«21O-06| 

Notice  Of  kntant  To  Amend  the  Safford 
DIslrict  Resource  Management  Plan 

AGENCY:  Bureau  of  Land  Managemenr' 
(BLM).  Safford  District.  AZ,  Interior. 
ACTION:  Notice  of  iotaot  to  aneod  the 
Safioid  District  Resource  Management 
Plan. 


t:  This  notice  advises  the  public 
that  the  Bureau  of  Land  Management 
intends  to  amend  the  Safford  District 
Resoitroe  Management  Plan  for  the 
purpose  of  identifying  certain  public 
land  for  potential  disposal.  Upon 
completion  of  the  araeodment.  the  lands 
identified  would  qualify  for  sale  or 
exchange  under  the  authorities  of 
section  203  and  section  205  of  the 
Federal  Land  Policy  aiKi  Management 
Act  of  1976. 

1.  Identification  of  the  geographic  area 
invohred:  The  proposed  amendment 
aflects  the  Safford  District  which  is 
located  in  Southeastern  Arizona. 

2.  General  types  of  issues  anticipated: 
The  proposed  amendment  addresses 
changes  to  the  Land  Tenure  Adjustment 
sectjoe  of  the  Resource  Management 
Plan.  Issues  are  expected  to  involve  the 
natural  resource  values  of  these  lands, 
their  manageability  and  the  merits  of 
maintaining  them  in  public  ownership. 

3.  Disciplines  to  be  represented  and 
used  to  prepare  the  amendment:  Air 
quaUty.  hydrology,  soils,  vegetation, 
wildlife,  mineral  and  energy  resources, 
floodplain,  rangeiand  resources, 
recreation  resources,  and  cultural 
resources. 

DATES:  The  kind  and  extent  of  public 
particip^on:  A  public  meeting  will  be 
held  on  January  5,  1994  from  2  p.m.  to 
7  p.m.  at  the  Safford  District  office 
located  at  711 14th  Avenue,  Safford, 
Arizona  85546.  Pubhc  input  may  be 
submitted  during  the  public  meeting  or 
in  writing  to  the  above  address.  Public 
comments  will  be  accepted  until 
February  5. 1994. 
ADDRESSES:  The  location  and 
availability  of  documents  relevant  to  the 
planning  process:  Documents  will  be 
available  for  public  review  at  the 
Safford  District  Office.  711  14th 
Avenue,  Safford,  AZ  85546. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  McQueen.  Planning  and 
Environmental  Coordinator,  711  14th 
Avenue,  Safford,  AZ  85546.  Phone  (602) 
428-4040. 

Dated:  December  1, 1993. 
Frank  Rowley, 
Acting  District  Manager. 
[FR  Doc  9S-30077  Filed  12-a-93: 8:45  am) 

BtLUNQ  COM  4310-32-M 


nD-042-O4^4Oe»-021 

Idaho:  Filing  of  Plats  of  Survey 

The  supplemental  plat  of  the 
fallowing  described  land  was  ofRcially 
filed  in  the  Idaho  State  Office,  Bureau 
of  Land  Management,  Boise,  Idaho, 
effective  9  a.m.,  December  2. 1993. 

The  supplemental  plat,  prepared  to 
show  amended  lottings  in  section  29, 
Towpship  4  North,  Rai^e  17  East,  Boise 
Meridian,  Idaho,  was  accepted 
November  29, 1993. 

This  plat  was  prepared  to  meet  certain 
administrative  needs  of  the  U.S.D.A. 
Forest  Service. 

All  inquiries  concerning  the  survey  of 
the  above-described  land  must  be  sent 
to  the  Chief,  Branch  of  Cadastral  Survey, 
Idaho  State  Office.  Bureau  of  Land 
Management,  3380  Americana  Terrace, 
Boise.  Idaho,  83706. 

Dated:  December  2, 1993. 
MarkSminisv, 

Acting  Chief  Cadastral  Surveyor  for  Idaho. 
IFR  Doc.  93-30078  Filed  12-»-«3-.  8:45  am] 

BtLUNO  COOC  43tO-GG-M 


[NM-e20^21<M)6;  NMNM  2074] 

Proposed  Continuation  of  Withdrawal; 
New  Mexico 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  United  States  Forest 
Service  proposes  that  a  1,659.98-acre 
withdrawal  of  National  Forest  System 
lands  for  the  New  Mexico  State 
Highway  337  Recreation  Zone  and  the 
O^  Flat  Picnic  Area  continue  for  an 
additional  20-years.  The  lands  will 
remain  closed  to  mining,  but  have  been 
and  will  remain  open  to  surface  entry 
and  mineral  leasing. 

DATES:  Conunents  should  be  received  by 
March  9. 1994. 

ADDRESSES:  Comments  should  be  sent  to 
State  Director,  BLM  New  Mexico  State 
Office.  P.O.  Box  27115,  Santa  Fe,  New 
Mexico  87502-0115,  505-438-7501. 
FOR  FURTHER  INFORMATION  CONTACT: 
Georgiana  E.  Armijo.  BlIA  New  Mexico 
State  Office,  505-^38-7594. 

SUPPLEMENTARY  INFORMATION:  The  Forest 
Service  proposes  that  the  existing  land 
withdrawal  made  by  Public  Land  Order 
No.  4505  be  continued  for  a  period  of 
20  years  pursuant  to  section  204  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976, 43  U.S.C.  1714  (1988).  The 
land  is  described  as  follows: 

New  Mexico  Priacipal  Meridiaa 


Qbola  National  Forest 

New  Mexico  State  Highway  337  Recreation 
Zone  (Formerly  New  Mexico  State  Highway 
No.  10  Recreation  Zone) 

A  trip  of  land  1.320  feet  on  each  side  of 
the  ceMerline  of  State  Highway  No.  337, 
through  the  following  legal  subdivisions: 
T.  9N.,  R.5E.. 
Sec  1,  S'/iSW'ANE'A,  S'/iS«/iNWV4, 
N'/iSWV«,  NV^S>/«jSW'A.  W'/tNEV«SEV.. 
W/tSE'A,  and  SE'ASEV*; 
Sec.  2.  lot  4,  SViN'/i.  and  N'/iSVi; 
Sec.  3.  E'/i  of  lot  1 .  and  E'/tSEViNE'/.. 
T.  10N.,R.  5E.. 
Sec.  26.  lots  5. 6, 11 ,  N*/i  of  let  12, 13.  and 

14; 
Sec.  34,  lots  8, 9,  and  16; 
Sec.  35.  lots  3, 4.  S.  6. 12.  and  13. 
T.  9  N..  R.  6  £.. 
Sec.  7.  lots  2,  6,  and  8: 
Sec  18.  E'/.£SEV«,  E'/SsE'/^WVtSEV*.  and 

NWV«NWV«SE%; 
Sec  92.  NEV<.NE'A.  E'/iNWV!.r«V*. 

N'/iSEVWNEV.,  and  N«/iSEV«aE:v«NEV4; 
Sec  20,  NWV«NWV<.. 

Oak  Flat  Picnic  Area 

T.  9  N..  R.  6  E.. 

Sec  17.  lots. 

The  areas  described  aggregate  1,659.98 
acres  in  Bernalillo  Coimty. 

The  purpose  of  the  withdrawal  is  to 
protect  the  New  Mexico  State  Highway, 
337  Recreation  Zone  and  the  Oak  Flat 
Picnic  Area.  The  withdrawal  se^egates 
the  lands  horn  location  and  entry  under 
the  mining  laws,  but  not  the  mineral 
leasing  laws.  No  change  is  proposed  in 
the  purpose  or  segregative  effect  of  th»» 
withdrawal. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
withdrawal  continuation  may  present 
their  views  in  writing  to  the  Chief. 
Branch  of  Lands  and  Realty,  in  the  New 
Mexico  State  Office. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  lands  and  their 
resources.  A  report  will  also  be  prepared 
for  consideration  by  the  Secretary  of  the 
Interior,  the  President,  and  the 
Congress,  who  will  determine  whether 
or  not  the  withdrawal  will  be  continued 
and.  if  so.  for  how  long.  The  final 
determination  on  the  continuation  of 
the  withdrawal  will  be  published  in  the 
Federal  Register.  The  existing 
withdrawal  will  continue  until  such 
H"?l  determination  is  made. 

Dated:  h4ovember  30, 1993. 
Frank  Splendoria, 
Acting  State  Director. 
IFR  Dot  93-30079  Filed  12-8-93;  8:45  ami 
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[NII-030-4210-02:  NMNM  86816] 

Proposed  Withdrawal  and  Opportunity 
for  Public  Meeting,  New  Mexico 

AGENCY:  Bureau  of  Land  Management 
(BLM).  hiterior. 
ACTION:  Notice. 

SUMMARY:  The  Bureau  of  Land 
Management  proposes  to  withdraw 
6,690  acres  of  public  land  in  Otero 
County  to  protect  the  Sacramento 
Escarpment  Area  of  Critical 
Environmental  Concern  (ACEC).  This 
notice  closes  the  land  for  up  to  2  years 
from  surface  entry  and  mining.  The  land 
will  remain  open  to  mineral  leasing. 
DATES:  Comments  and  requests  for  a 
public  meeting  should  be  received  by 
March  9. 1994. 

ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  BLM.  Las 
Cruces  District  Manager.  1800 
Marquess.  Las  Cruces.  New  Mexico 
88005. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bemie  Creager.  BLM.  Caballo  Resource 
Area.  1800  Marquess.  Las  Cruces.  NM 
88005  or  telephone  (505)  525-4325. 
SUPPl^MENTARY  INFORMATION:  On 
November  19. 1993.  a  petition  was 
approved  allowing  the  Bureau  of  Land 
Management  to  file  an  application  to 
withdraw  the  following  described 
public  land  from  settlement,  sale, 
location,  or  entry  under  the  general  land 
laws,  including  the  mining  laws,  subject 
to  valid  existing  rights: 

New  Mexico  Principal  Meridian 
T.  17S..R.  lOE.. 

Sec  4.  S'/iNWV4  and  SW'A  (unsurveyed); 

Sec  5.  lot  4.  NW'ANWV*.  S'/iN'/i.  and  S'-^: 

Sec.  6.  SEV4; 

Sec.  7.  N'/iN'/i.  SEV«NEV«,  NE'/iSEv*.  and 
S'/iSE'A; 

Sec  8,  NE'A,  W'/i,  NWV4SEV4,  and 
SV2SEV4; 

Sec.  17,  EV2  (unsurveyed)  and  N'/jNW'A; 

Sec.  20,  NEV4,  E'ANW'/4.  S'/iSWV4,  and 

I  E'/zSE'/.; 

$ec  28.  (unsurveyed); 

$ec.  29,  EV2,  NW'/4.  NEV4SWV4,  and 

'  SV2SWV4; 

Sec  32.  NWV4NWV4; 

^ec.  33,  (unsurveyed). 
T  k8  S.,  R.  10  E., 

Sec  4,  (unsurveyed); 

$ec.  5,  lots  1  to  4  inclusive  and  SV2: 

$ec  8,  N'/i  and  SEV4SEV4; 

Sec.  9,  (unsurveyed); 

Sec  35,  E'/z  (unsurveyed). 
T.  19  S,  R.  10  E.. 

Sec  2.  E'/jNEV4.  NWV4NEV4. 

I  N1/2SWV4NEV4.  and  N',^NEV4SEV4. 

The  area  described  aggregates  6,690  acres 
in  Otero  County. 

The  purpose  of  the  withdrawal  is  to 
protect  the  scenic  values,  threatened 
and  endangered  species,  and 


recreational  integrity  for  the  Sacramento 
Escarpment  ACEC. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
BLM  Las  Cruces  District  Manager. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  BLM  Las  Cruces 
District  Manager  within  90  days  from 
the  date  of  pubUcation  of  this  notice. 
Upon  determination  by  the  authorized 
officer  that  a  public  meeting  will  be 
held,  a  notice  of  the  time  and  place  will 
be  published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  ii> 
accordance  with  the  regulations  set 
forth  in  43  CFR  part  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  as  specified  above  imless  the 
application  is  denied,  canceled,  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  may  be 
permitted  during  this  segregative  period 
are  land  uses  permitted  by  the  BLM 
iinder  existing  laws  and  regulations. 

The  temporary  segregation  of  land  in 
connection  with  this  withdrawal 
application  or  proposal  shall  not  affect 
the  administrative  jurisdiction  over  the 
land,  and  the  segregation  shall  not  have 
the  effect  of  authorizing  any  use  of  the 
land  by  the  United  States  Department  of 
the  Interior. 

Dated:  December  1, 1993. 
Stephanie  Hargrove. 
Associate  District  Manager. 
(FR  Doc  93-30080  Filed  12-8-93:  8:45  am] 

BMJJNQ  CODE  431 0-FB-M 


Stillwater  Area  Remediation  Plan 

AGENCY:  Bureau  of  Reclamation. 
Interior. 

ACTION:  Notice  of  intent  to  develop  the 
Stillwater  Area  Remediation  Plan  and 
hold  public  meetings. 

SUMMARY:  The  Bureau  of  Reclamation  is 
initiating  a  Stillwater  Area  Remediation 
Plan  in  order  to  reduce  contamination  of 
wetlands  in  the  Newlands  Project  area. 
Initial  meetings  will  be  held,  as  shown 
below,  to  discuss  planning  and  the 
public  involvement  of  interested  and 


concerned  individuals,  groups,  and 
agencies. 

DATES  AND  LobATlONS:  The  dates  and 
locations  of  the  public  meetings  are  as 
follows: 

•  5  p.m..  December  15, 1993.  at  the 
Fallon  Tribal  Administrative  Building. 
Fallon  Indian  Reservation.  Nevada; 

•  7  p.m..  December  15, 1993,  at  the 
Fallon  Community  Center,  100  Campus 
Way.  Fallon.  Nevada; 

•  2:30  p.m..  December  16. 1993.  at  the 
Center  Conference  Room.  Washoe 
County  Administration  Building.  1001 
East  Ninth  Street.  Reno.  Nevada; 

•  7  p.m.,  December  16. 1993.  at  the 
Lyon  County  Library.  575  Silver  Lace 
Boulevard,  Femley,  Nevada. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dave  Overvold,  Study  Team  Leader, 

Lahontan  Basin  Projects  Office,  Bureau 

of  Reclamation,  PO  Box  640.  Carson 

City.  Nevada;  telephone:  (702)  882- 

3436. 

SUPPI.EMENTARY  INFORMATION:  The 

Stillwater  Area  Remediation  Plan  is  part 
of  the  Department  of  the  Interior's 
National  Irrigation  Water  Quality 
Program,  which  is  an  efTort  to  identify 
the  nature  and  extent  of  irrigation- 
induced  water  quality  problems  that 
may  exist  at  Bureau  of  Reclamation 
projects  in  the  Western  United  States 
and  to  remediate  problems  where 
warranted. 

Reconnaissance  investigations, 
conducted  jointly  by  the  Bureau  of 
Indian  Affairs.  Geological  Survey,  and 
Fish  and  Wildfife  Service,  found 
elevated  concentrations  of  various  toxic 
trace  elements  in  the  Stillwater  and 
Femley  Wildlife  Management  Areas, 
Carson  Lake,  and  Massie  and  Mahala 
Sloughs. 

Planning  will  comply  with  the 
National  Environmental  Policy  Act. 
Issues  to  be  addressed  during  planning 
will  be  identified  through  public 
scoping  meetings  and  other  information- 
gathering  techniques,  such  as  other 
meetings,  newsletters,  mailings,  and 
announcements  in  local  newspapers. 

Dated:  December  2, 1993. 
Felix  W.  Cook.  St., 
Acting  Deputy  Commissioner 
(FR  Doc.  93-30095  Filed  12-8-93;  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

Availability  of  Environmental 
Assessments 

Pursuant  to  42  U.S.C.  4332.  the 
Commission  has  prepared  and  made 
available  environmental  assessments  for 
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the  proceedings  listed  below.  Dales 

environmental  assessments  are  available 

are  listed^low  for  each  individual 

proceeding. 
To  obtain  copies  of  these  k 

environmental  assessments  contact  Ms. 

Tawanna  Glover-Sanders  or  Ms.  )ohnnie 

Davis.  Interstate  Commerce 

Commissioa.  Section  of  Energy  and 

Environment,  room  3219.  Washington. 

DC  20423.  (202)  927-6212  or  (202)  927- 

6245. 
Comments  on  the  following 

assessment  are  due  15  days  after  the 

date  of  availability: 

AB-^32  (Sub-No.  54X).  Boston  It  Maine 
Corporation — Abandonment 
Exemption — In  Hampden  County, 
Massachusetts;  and 

AB-<355  (Sub-No.  6X).  Springfield 
Terminal  Railway  Company — 
Discontinuance  of  Service— In 
Hampden  County.  Massachusetts.  EA 
available  1271/93. 
Comments  on  the  following 

assessment  are  due  30  days  after  the 

date  of  availability: 

WG-1476,  Fobs  Maritime  Company- 
Application  for  water  contract  carrier 
.license.  EA  available  12/1/93. 
AB-«  (Sub-No.  3S7X).  Burlington 
Northern  Railroad  Company — 
Abandonment — in  Seattle  between 
IntertMv  and  Terry  Avenue  in  King 
County,  Washington.  EA  available 
12/3/93. 
AB-6  (Sub-No.  358X),  Burlington 
Northern  Raihoad  Company — 
Abandonment  Exemption — in 
Sedgwick,  Harvey  and  Reno  Counties. 
Kansas.  EA  available  12/3/93. 
SidMy  L.  StrickUn^  |r„ 
Secretary. 

(FR  Doc.  93-30108  Filed  12-8-93;  8:45  am) 
HLUNO  COOC  7«3S-01-» 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Conaent  Decree  Pursuant 
to  Iha  Claan  Air  Act;  United  States  v. 
Bank  of  Canton  et  al. 

In  accordance  with  Department  of 
Justice  Policy,  28  CFR  50.7.  notice  is 
hereby  given  that  a  proposed  Consent 
Decree  in  United  States  v.  BanJc  of 
Canton  et  al..  Civ  No.  93-1850-WBS- 
PAN.  «vas  lodged  with  the  United  States 
District  Court  for  the  Eastern  District  of 
California  on  November  29, 1993.  This 
Consent  Decree  resolves  a  judicial 
enforcement  action  brought  by  the 
United  States  against  the  defandants 
pursuant  to  sections  112  and  113  of  the 
Clean  Air  Act,  42  U.S£L  7412  and  7413. 
In  its  complaint,  the  United  States 
alleged  that  the  defendants  failed  to 


comply  with  the  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
("NESHAP")  for  asbestos  promulgated 
pursuant  to  section  112  of  the  Cl^n  Air 
Act.  42  U.S.C  7412.  prior  to  and  during 
the  demoUtion  of  a  building  in 
Stockton.  Cahfomia.  The  Complaint 
alleges  that  the  defendants  failed  to 
provide  notice  of  the  demolition  and 
failed  to  properly  remove  asbestos 
containing  materials  and  failed  to 
adequately  wet  asbestos  containing 
materials  exposed  by  the  demolition. 

The  propowd  Consent  Decree 
provides  that  the  defendants  will  pay  a 
total  civil  penalty  of  $90,000  in 
settlement  of  claims  alleged  in  the 
Complaint.  In  addition,  the  Decree 
requires  that  the  defendants  institute 
procedures  designed  to  prevent  future 
violations  of  the  asbestos  NESHAP. 

The  Department  of  Justice  will  receive 
for  a  period  of  30  days  hom  the  date  of 
this  publication,  comments  relating  to 
the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division.  Department  of  Justice, 
Washington,  DC  20530.  and  should  refer 
to  United  States  v.  BanJc  of  Canton  et 
al..  D.O.J.  Ref.  No.  90-5-2-1-1561. 

This  proposed  Consent  Decree  may  be 
examined  at  the  offices  of  the  United 
States  Attorney,  Eastern  District  of 
Cahfomia.  3305  Federal  Building.  650 
Capitol  Mall.  Sacramento.  California 
95814;  at  the  Office  of  Regional  Counsel, 
Environmental  Protection  Agency.  75 
Hawthorne  Street.  San  Francisco.  CA 
94105:  and  at  the  Consent  Decree 
Library.  1120  G  Street,  NW..  4th  Floor. 
Washington,  DC  (20005).  202-624-0892. 
A  copy  of  the  proposed  consent  decree 
may  be  obtained  in  person  or  by  mail 
from  the  Consent  Decree  Library.  1120 
G  Street.  NW.,  4th  Floor,  Washington, 
DC  (20005).  In  requesting  a  copy,  please 
refer  to  the  referenced  case  and  enclose 
a  check  in  the  amount  of  $9.50  (25  cents 
per  page  reproduction  costs),  payable  to 
the  Consent  Decree  Library. 
John  C  Cruden. 

Chief.  Environmental  Enforcement  Section, 
Environment  and  NatumI  Resoarces  Division. 
IFR  Doc.  93-29997  Filed  12-8-93;  8:45  am) 
aiUJNQ  COM  44i»-0i-M 


Lodging  of  Conaent  Decree  Pursuant 
to  the  Clean  Air  Act;  United  States  v. 
Foodland  Supermarket,  Inc^  et  al. 

In  accordance  with  Departmental 
pohcy.  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Foodland  Supemwrket, 
Inc.,  et  al..  Civil  Action  No.  92-00564 
(D.  Hawaii),  was  lodged  on  November 


18. 1993  with  the  United  States  District 
Court  for  the  District  of  Hawaii.  This  is 
a  civil  action  ogainst  Foodland 
Supermarket,  Inc.  and  H  &  H  Builders. 
Inc.,  under  section  113(b)  of  the  Clean 
Air  Act.  ("Act"),  42  U.S.C  7413,  for 
violation  of  the  Asbestos  National 
Emission  Standard  for  Hazardous  Air 
Pollutants  ("NESHAP").  The  Complaint 
sought  civil  penalties  and  injunctive 
relief  to  ensure  future  compliance  with 
the  NESHAP  regulations.  The  alleged 
violations  involved  failure  to  notify  EPA 
prior  to  commencement  of  a  renovation; 
failure  to  follow  proper  procedures  for 
handling  the  asbestos  material  during 
removal;  failure  to  properly  dispose  of 
the  asbestos  notarial  following  removal; 
and  allowing  visible  emissions  in 
violation  of  the  asbestos  NESHAP. 
Foodland  Supermarket,  Inc.  is  the 
owner  of  the  building  where  the  alleged 
violations  occurred  and  H  &  H  Builders. 
Inc.  was  the  contractor  in  charge  of  the 
renovation  that  resulted  in  the  alleged 
violations. 

Under  the  Consent  Decree,  Foodland 
Supermarket.  Inc.  and  H  &  H  Builders, 
Inc.  will  jointly  pay  a  civil  penalty  of 
$40,000.  Each  defendant  is  required  by 
the  Consent  Decree  to  perform  diligent 
inspection  prior  to  any  future 
demolition  or  renovation  activity,  to 
immediately  stop  all  work  at  any  site 
where  suspect  regulated  asbestos 
containing  material  ("RACM")  is 
discovered  during  a  demolition  or 
renovation  until  the  materials  have  been 
sampled,  analyzed,  and  if  found  to  be 
RAC^,  removed  by  trained  asbestos 
abatement  workers. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division.  Department 
of  Justice,  Washington.  DC  20530.  and 
should  refer  to  United  States  v. 
Foodland  Supermarket,  Inc.  et  al.,  DOJ 
Ref.  #90-5-2-1-1693. 

The  proposed  consent  decree  may  be 
exami/ied  at  the  office  of  the  United 
States  Attorney,  room  6100.  Federal 
Building,  300  Ala  Moana  Boulevard, 
Honolulu,  Hawaii  96850;  the  Region  IX 
Office  of  the  Environmental  Protection 
Agency.  75  Hawthorne  Street.  San 
Francisco,  California  94105;  and  at  the 
Consent  Decree  Library.  1120  G  Street. 
NW..  4th  Floor.  Washington.  DC  20005. 
(202)  624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street.  NW..  4th 
Floor,  Washington,  DC  20005.  Ui 
requesting  a  copy  please  refer  to  the 
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referenced  case  and  enclose  a  check  in 

the  amount  of  $6.75  (25  cents  per  page 

reproduction  costs),  payable  to  the 

Consent  Decree  Library. 

John  C  Cmdan. 

Chief,  Environmental  Enforcement  Section, 

En\ironment  and  Natiaal  Begources  Division. 

IFR  Doc.  93-30881  Filed  12-8-43;  8:45  am) 


Drug  Enforcement  Administration 
[Docket  No.  92-37] 

Suresh  Qandotra,  M.O.;  Partial 
Bevocatton  of  fWgiafration 

On  February  3, 1992.  the  Deputy 
Assistant  Administrator.  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  XDEA),  issued  an  Order 
to  Show  Cause  to  Suresh  Gandotra,  MJ). 
(Respondeat),  of  An^eim,  California, 
proposing  to  revoke  his  DEA  Certificate 
of  Registration,  AC6893932,  and  deny 
any  pending  applications  for 
registration  as  a  practitioner.  Tlie 
statutory  basis  for  seeking  the 
revocatien  of  the  Certificate  el 
Registration  was  that  Respondent^ 
continued  registration  would  be 
inconsistent  with  the  public  interest,  as 
that  term  is  used  in  21  U.S.C  823(f)  end 
824(a)(4). 

Respondent  filed  a  request  for  hearing 
on  the  issues  raised  by  the  Order  to 
Show  Cause,  and  the  matter  was 
docketed  before  Administrative  Law 
Judge  Paul  A.  Tenney.  Fc^owing 
prehearing  procedures,  a  hearing  was 
held  in  Santa  Ana,  California  on 
September  16, 1992.  On  January  11, 
1993,  in  his  findings  of  fact,  conclusions 
of  law,  and  recommended  ruling,  the 
administrative  law  judge  recommended 
that  the  Administrator  grant  Respondent 
a  DEA  Certificate  of  Registration. 

On  January  27. 1993,  the  Government 
filed  exceptions  to  Judge  Tenney 's 
opinicMi.  and  on  February  19. 1993,  the 
administrative  law  judge  transmitted  the 
record  to  the  Administrator.  On  March 
28,  1993,  the  Respondent  filed  a 
response  to  the  Government's 
exceptions  to  the  recommendation  of 
the  administrative  law  judge.  While 
Respondent's  response  to  the 
Government's  exceptions  was  not  timely 
filed  pursuant  to  21  CFR  1316.66,  the 
Acting  Administrator -has  nonetheless 
considered  it  in  rendering  his  decision. 
The  Acting  AdrainiEtralor  has  carefully 
considered  the  entire  racord  in  this 
matter  and,  pursuant  to  21  CFR  1316.67, 
hereby  issues  his  final  order  in  this 
matter  based  upon  findings  of  fact  and 
conclusions  of  law  as  hereafter  set  forth. 

The  administrative  law  judge  found 
theft  the  Respondent  graduated  from 


medical  school  in  India,  and  emigrated 
to  the  United  States  in  1972,  a&er  which 
he  completed  several  intern  and 
residency  programs.  la  1978,  and 
formally  in  1983,  the  Respondent  took 
over  the  practice  at  the  Coast  Urgent 
Care  Medical  CliRic,  located  in 
Huntington  Park.  California,  where  he 
primarily  practiced  industrial  medicine. 
The  Respondent  also  simultaneously 
operated  a  clinic  in  Saa  Ysidro, 
California. 

The  administrative  law  judge  found 
that  in  October  1987,  a  medical 
consultant  with  the  California 
Department  of  Justice.  Bureau  of  Medi- 
Cal  Fraud  (Bureau)  conducted  an  audit 
of  the  Coast  Urgent  Care  Medical  Clinic 
Hie  audit  led  the  consultant  to  believe 
that  the  Respondent  was  operating  the 
clinic  one  24  hour  a  day  basis,  and  was 
employing  unlicensed  personnel  to 
render  medical  services.  During  the 
course  of  the  audit,  the  medical 
consultant  questioned  the  Respondent 
about  inconsistencies  in  certain  medical 
records  of  clinic  patients.  The  medical 
consultant  found,  among  other  things. 
that  the  differences  in  the  writing 
patterns  in  the  medical  records  were  not 
consistent  with  a  clinic  that  was  run  by 
a  sole  practitioner. 

In  response,  the  Respondent  informed 
the  medical  consultant  that  he 
employed  assistants  who  were  licensed 
physicians  in  foreign  countries,  to  assist 
him  in  his  practice.  The  Respondent 
referred  to  these  "assistants"  as 
physician's  assistants,  and  hirtber 
iniorawd  the  medical  consultant  that  be 
hired  no  "medical"  assistants.  However, 
Respondent  later  changed  Ais  response 
when  asked  to  proffer  the  licenses  of  the 
"physician's  assistants"  and  admitted 
that  the  individuals  be  earHer  identified 
as  physician's  assistants  were  actually 
mcKiical  assistants. 

In  Cahfomia,  the  distinction  between 
physician's  assistants  and  medical 
assistants  is  significant,  since  under 
State  law.  physician's  assistants  are 
required  to  undergo  specific  education 
and  training.  Upon  completion  of  these 
requirements,  candidates  must  complete 
a  State  board  examination  in  order  to 
become  licensed.  Licensed  physician's 
assistants  may  issue  prescriptions  under 
the  supervision  of  a  licensed  physician, 
however,  medical  assistants  cannot 
prescribe  controlled  substances,  even 
under  the  supervision  of  a  physician.  A 
subsequent  check  of  licensure  records 
by  the  Cahfomia  Office  of  the  Attorney 
General  verified  that  Respondent 
employed  no  physician's  assistants. 

Based  upon  this  information,  the 
Bureau  initiated  a  preliminary 
investigation  of  Coast  Urgent  Care 
Medical  Chnic  in  Noven^Mr  1987.  This 


investigation  revealed  that  six  assisteots 
employed  by  the  Respondent  to  render 
medical  serviow  vmn  not  licensed  as 
physicians  or  physkaan's  assistants.  In 
addition,  a  visuu  inspection  of  the 
exterior  of  the  clinic  revealed  a  sign 
which  indicated  that  the  chnic  was 
open  24  hours  a  day. 

Subsequently,  the  &>ard  initiated  «a 
undercover  investigation  of  the  chnic 
On  February  27, 1988.  three  Bureau 
investigators  using  assumed  names,  and 
claiming  a  variety  of  illnesses,  were 
treated  by  one  of  Re^ondent's  medical 
assistants,  but  were  not  prescribed  any 
controlled  substances.  The  Re^jondent 
was  not  present  during  the  treatment  of 
the  investigators. 

On  March  4. 1988,  four  different 
Bureau  investigators,  ^ain  using 
assumed  names  and  claiming  a  variety 
of  illnesses,  went  to  Coast  Urgent  Care 
Medical  Qinic.  Two  of  the  investigators 
were  treated  simultaneously  by  a 
medical  assistant  to  the  clinic  The 
medical  assistant  prescribed  Valium,  a 
Schedule  IV  controlled  substance,  for 
one  of  the  investigators,  and  signed  the 
Respondent's  name  to  the  prescription. 
When  the  second  pair  of  investigators 
visited  the  clinic,  they  were  both 
examined  by  the  same  medical  assistant 
and  prescribed  controlled  substances; 
one  of  the  investigatore  received  a 
prescription  for  Tylenol  with  codeine 
No.  3.  a  Schedule  UI  controUed 
substance,  and  the  second  investigator 
was  issued  a  prescription  for  Fiorina! 
with  codeine,  also  a  Schedule  HI 
controlled  substance.  The  Respondent's 
name  appeared  on  both  prescript' cms 
forms.  Again,  'die  Respondent  was  not 
present  during  the  treatment  of  these 
investigators. 

The  California  Medi-Cal  Fraud  Unit 
executed  a  search  warrant  at  the  clinic 
on  January  S,  1989.  end  seized 
presjgned  prescription  pads  bearing  the 
Respondent's  signature.  The  l.edi-Cal 
Fraud  Unit  also  seized  prescription  pads 
from  the  lab  coat  pockets  of  medical 
assistants  that  had  previously  treated 
the  Bureau  investigators. 

On  May  16. 1989,  Respondent  was 
charged  in  the  Superior  Court  of  Los 
Angeles  with  17  criminal  counts,  five  of 
which  were  related  to  controlled 
substaiu:es.  On  February  21, 1990,  the 
Respondent's  criminal  trial  commenced. 
Two  of  the  medical  assistants  that 
treated  Bureau  investigators  during  its 
undercover  irrvestigation,  testified  on 
behalf  of  the  State  ef  California.  They 
both  testified  ihat  they  not  only 
medically  diagnosed  and  treated 
patients,  but  that  th^  routinely 
prescribed  controlled  substances  with 
the  Respondent's  knowledge,  and  that 
all  of  the  medical  assistants  had  keys  to 
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a  locker  where  controlled  substances 
were  stored. 

On  March  22, 1990,  the  Respondent 
was  convicted  in  the  Superior  Court  of 
California  of  all  17  counts,  and  was  v 
fined  $347,80a00.  Respondent  served 
five  months  in  the  state  prison,  and 
three  months  in  a  halfway  house.  On 
June  6, 1990,  the  Respondent  received  a 
stay  of  execution  of  county  jail  time, 
and  was  placed  on  probation  for  five 
years. 

On  August  26, 1992.  the  California 
Court  of  Appeals,  Second  Appellate 
District,  modified  the  trial  court's 
judgment  against  the  Respondent  by 
staying  the  fines  imposed  on  five  of  the 
noncontrolled  substance  counts.  As 
modified,  the  judgment  was  a^rmed. 

On  May  10, 1991,  the  United  States 
Department  of  Health  and  Human 
Services  mandatorily  excluded  the 
Resp>ondent  from  the  Medicare  program 
for  25  years,  pursuant  to  42  U.S.C. 
1320a-7(a). 

The  Government  also  alleged  that  the 
Respondent  ordered  controlled 
substances  at  an  unregistered  location. 
At  the  administrative  hearing  on  this 
matter,  the  Government  placed  into 
evidence,  a  copy  of  a  December  20, 
1990,  invoice  for  an  order  of  sodium 
pentothal,  a  Schedule  HI  controlled 
substance,  bearing  the  Respondent's 
name,  and  the  address  of  his  San  Ysidro 
clinic.  Until  February  20, 1991,  the  San 
Ysidro  clinic  was  not  registered  with 
DEA  to  handle  controlled  substances. 
The  administrative  law  judge  found  that 
the  Government  failed  to  demonstrate 
apy  connection  between  the  order  of 
sodium  pentothal  on  December  17, 
1990,  and  the  Respondent.  The 
administrative  law  judge  based  his 
determination  upon  the  fact  that 
Respondent's  signature  did  not  appear 
on  the  invoice;  that  Respondent  was 
working  at  the  Coast  Urgent  Care 
Medical  Clinic  in  Huntington  Park, 
California,  under  the  supervision  of 
another  medical  practitioner  at  the  time 
the  order  was  placed:  and  that  the  San 
Ysidro  clinic  was  managed  by  another 
doctpr  during  the  same  period. 

During  the  administrative  hearing  in 
this  matter,  the  Respondent  testified  as 
to  his  remorse  over  past  events,  but  also 
denied  that  he  was  ever  involved  in  any 
unlawful  conduct.  Respondent 
presented  the  testimony  of  several 
individuals  whom  all  spoke  of  his 
exceptional  character. 

The  Administrator  may  revoke  or 
suspend  a  DEA  Certificate  of 
Registration  under  21  U.S.C.  824(a), 
upon  a  finding  that  the  registrant: 
(1)  Has  materially  falsified  any 
application  filed  pursuant  to  or  required 


by  this  subchapter  or  subchapter  11  of 
this  chapter: 

(2)  Has  been  convicted  of  a  felony 
under  this  subchapter  or  subchapter  II 
of  this  chapter  or  any  other  law  of  the 
United  States,  or  of  any  State  relating  to 
any  substance  defined  in  this 
subchapter  as  a  controlled  substance; 

(3)  Has  had  his  State  license  or 
registration  suspended,  revoked,  or 
denied  by  competent  State  authority 
and  is  no  longer  authorized  by  State  law 
to  engage  in  the  manufacturing, 
distribution,  or  dispensing  of  controlled 
substances  or  has  had  the  suspension, 
revocation,  or  denial  of  registration 
recommended  by  competent  State 
authority; 

(4)  Has  committed  such  acts  as  would 
render  his  registration  under  section  823 
of  this  title  inconsistent  with  the  public 
interest  as  determined  under  such 
section: 

(5)  Has  been  excluded  (or  directed  to 
be  excluded)  from  participation  in  a 
program  pursuant  to  section  1320a-7(a) 
of  title  42. 

Subsection  (4)  of  824(a)  incorporates 
the  provision  of  21  U.S.C.  823(f),  which 
provides  that: 

"*  *  *  In  determining  the  public  interest, 
the  following  factors  shall  be  considered: 

(1)  The  recommendation  of  the  appropriate 
State  licensing  board  or  professional 
disciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing  controlled  substances. 

(3)  The  applicant's  conviction  record  under 
Federal  or  State  laws  relating  to  the 
distribution,  or  dispensing  of  controlled 
substances. 

(4)  Compliance  with  applicable  State, 
Federal,  or  local  laws  relating  to  controlled 
substances. 

(5)  Such  other  conduct  which  may  threaten 
the  public  health  and  safety." 

It  is  well  established  that  these  factors 
are  to  be  considered  in  the  disjunctive, 
i.e.,  the  Administrator  may  properly  rely 
on  any  one  or  a  combination  of  the 
factors  and  give  each  factor  the  weight 
he  deems  appropriate.  See  Henry  J. 
Schwarz,  Jr.,  M.D.,  Docket  No.  88-42,  54 
FR  16422  (1989). 

The  administrative  law  judge  found 
factors  three,  four  and  five  relevant 
based  upon  Respondent's  felony 
convictions,  his  presigning 
prescriptions  for  use  by  his  medical 
assistants,  and  his  authorizing  medical 
assistants  to  issue  prescriptions  for 
controlled  substances.  The 
administrative  law  judge  however,  did 
not  find  factor  four  relevant  to  the 
Government's  allegation  concerning  the 
ordering  of  sodium  pentothal  to  an 
unregistered  location. 

The  administrative  law  judge  also 
found  that  the  Government  met  its 


burden  of  proving  a  basis  for  revocation 
under  21  U.S.C.  824(a)(5)  in  that  the 
Department  of  Health  and  Human 
Services  excluded  the  Respondent  from 
the  Medicare  Program  for  25  years. 

The  administrative  law  judge  found 
that,  based  upon  the  Respondent's 
testimony  and  demeanor  during  the 
administrative  hearing,  as  well  as  the 
character  testimony  of  friends  and 
professionals  on  Respondent's  behalf, 
the  Respondent  demonstrated  remorse, 
and  has  made  successful  efforts  to 
rehabilitate  himself.  The  administrative 
law  judge  also  noted  that  Respondent 
served  five  months  in  prison,  and  three 
months  in  a  halfway  house  for  his 
criminal  convictions.  The 
administrative  law  judge  therefore, 
recommended  that  the  Administrator 
grant  the  continuance  of  Respondent's 
DEA  Certificate  of  Registration. 

The  Government  filed  an  exception  to 
the  administrative  law  judge's  finding 
that  the  Respondent  was  remorseftil  for 
actions  which  led  to  his  imprisonment 
and  25-year  exclusion  from  the 
Medicare  program.  The  Government 
argued  that  the  administrative  law 
judge's  findings  of  remorse  must  be 
weighed  in  conjunction  with 
Respondent's  persistent  denials 
regarding  his  unlawful  activity.  The 
Government  further  argued  that  such 
patterns  of  denial  are  not  consistent 
with  remorsefulness  and  do  not  permit 
an  inference  of  future  conduct 
consistent  with  the  public  interest.  The 
Government  also  took  exception  to  the 
administrative  law  judge's  finding  in 
that  it  failed  to  reference  Respondent's 
admitted  lack  of  familiarity  with  DEA 
regulations  relating  to  controlled 
substances.  The  Government  based  its 
argument  upon  Respondent's  testimony 
during  the  administrative  hearing  that 
he  was  unfamiliar  with  DEA  regulations 
relating  to  controlled  substances. 

In  its  exceptions,  the  Government 
urged  the  Administrator  to  revoke 
Respondent's  registration  in  its  entirety. 
However,  the  Government  also  argued 
in  the  alternative,  that  at  the  very  least, 
Respondent  should  only  be  registered  in 
Schedyle  IV  and  V,  with  the  following 
restrictions  placed  on  his  registration: 
Respondent  must  keep  a  meticulous  log 
of  all  controlled  substances  that  he 
prescribes  in  the  course  of  his  medical 
practice:  the  log  must  include  the  date, 
name  and  address  of  the  patient  and  the 
name,  quantity  and  strength  of  the 
controlled  substance  prescribed:  and  the 
log  shall  be  forwarded  to  the  DEA,  San 
Diego  Division  Office,  on  a  monthly 
basis  for  a  period  of  three  years. 

On  March  28, 1993,  the  Respondent 
responded  to  the  Government's 
exceptions  to  the  decision  of  the 
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administrative  law  judge.  The 
Respondent  argued  that  remorse  is  but 
a  factor  to  be  looked  at  in  combination 
with  other  factors,  and  that  the  reed 
issue  for  consideration  by  the 
Admimstrator  is  whether  Respondent 
has  been  adequately  rehabilitated  so 
that  he  is  no  longer  a  present  ihreal  to 
the  comnninity. 

The  Acting  Admrnistrator,  having 
considered  the  entire  record,  adopts  the 
administrative  law  judge's  fmdings  of 
fact,  conclusions  of  law,  and 
recommended  ruling  in  part.  Inasmuch 
as  there  is  no  evidence  that  Respondent 
or  his  employees  prescribed  or 
ditspensed  controlled  substances  for 
other  than  medical  purposes,  the  Acting 
Administrator  sustains  the 
administrative  law  judge's 
recommended  ruling,  i.e.,lhat 
Respondent  be  granted  a  continuance  of 
hts  DEA  Certificate  of  Registration. 
However,  the  Respondent's  DEA 
Certificate  of  Registration  is  to  be 
restricted  lo  Schedules  TV  and  V,  subject 
to  the  following  terms:  Respondent  shall 
keep  a  meticulouslog  of  all  controlled 
substances  that  he  prescribes  in  the 
course  of  his  medical  practice;  the  log 
must  include  the  date,  name  and 
address  of  the  patient  and  the  name, 
quantity  and  strength  of  the  controlled 
substance  prescribed;  and  the  log  shall 
be  forwarded  to  the  DEA,  San  Diego 
Division  Office,  on  a  monthly  basis  for 
a  period  of  three  years.  Furtljer,  the 
Acting  Administrator  notes  that  if 
Respondent  presigns  any  prescriptions 
for  use  by  non-registered  employees; 
violates  any  of  the  restrictions  that  have 
been  placed  on  his  Certificate  of 
Registration;  or  violates  any  of  the 
requirements  of  the  GontroUed 
Substances  Act,  proceedings  will  be 
initiated  to  revoke  his  DEA  Certificate  of 
Registration. 

Accordingly,  the  Acting 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  O.lOOfbl,  hereby 
orders  that  the  DEA  Certificate  of 
Registration,  AG6e93932.  of  Suresh 
Gandotm.  M.<D.,  be,  and  h  hereby  is, 
revoked  in  Schedules  n,  DN,!!!,  and 
IIIN,  and  that  it  is  renewed  in  Schedules 
•V  and  V  only,  subject  to  the  above- 
referenced  restrictions 

This  order  is  effective  January  10, 
1994. 

Dated:  December  2,  t993. 
Stephen  M.  Giwne, 

Acting  Administrator  of  Drug  Enforcement. 
IFRDoc.  9S-30008  Filed  12-8-93;  8:45  am] 
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MUCtEAM  REGULATORV 
COMMISSKMi 

[DD-e3-18] 

U.S.  Department  «f  Energy  (Hanford 
SAe^,  Oiiector's  Deotaton  Under  1« 
CFRL206 

Notice  is  hereby  given  that  the 
Director,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  has  taken  action 
with  regard  to  the  Petition  of  July  9. 
1991,  by  the  Confederated  Tribes  and 
Bands  of  the  Yakima  Indian  Nation  (The 
Petitioner).  The  Petitioner  requested 
that  the  Director  of  the  Office  of  Nuclear 
Material  Safety  and  Safeguards  exercise 
his  authority  to  require  a  license 
application  from  the  U.S.  Department  of 
Energy  (DOE)  with  respect  to  certain 
high-level  radioactive  wastes  at  the 
Hanford  Site  in  the  State  of  Washington 
and  to  expedite  regulation  thereof  in 
accordance  with  the  provisions  of  10 
CFR  part  30  or  other  applicable  chapters 
of  the  Code  of  Federal  Regulations.  The 
Petition  asserted,  in  support  of  this 
request,  that  DOE  currently  is  in 
violation  of  10  CFR  part  30 
requirements  for  a  license  sii»ce 
"various  near  surface  geologic 
repositories,  referred  to  as  cribs,  'ditches, 
trenches,  and  single  shell  tanks,"  but 
meeting  the  10  CFR  part  60  definition  of 
"geologic  repository."  have  received 
and  currently  hold  in  "long-term 
storage"  or  "disposal,"  "high-level 
radioactive  waste."  The  Petition  was 
signed  by  Mr.  Russell  Jim,  Manager, 
Environmental  Restoration/Waste 
Management  Program  of  the  Yakima 
Indian  Nation,  on  behalf  of  Petitioner. 

The  Director  of  the  Office  of  Nuclear 
Material  Safety  and  'Safeguards  has 
determined  to  deny  Urn  Petition.  The 
reasons  for  this  denial  are  explained  in 
the  "DiTBCtor's  Decision  under  10  CFR 
2.286"  IDD-93-181,  which  is  available 
for  public  inspection  in  the 
Commission  s  Public  Document  Room, 
the  Gelmam  BuiMing,  2126  L  Street, 
NW.  (Lower  Levef),  Washington,  DC 
20555. 

A  copy  of  this  decision  will  be  filed 
with  the  Secretary  for  the  Commission's 
review  in  accordance  with  10  CFR 
2.206(c)  of  the  Commission's 
regulations.  As  provided  by  this 
regulation,  the  decision  will  constitute 
the  final  acticm  of  the  Commission  25 
days  after  the  date  of  issuance  of  the 
decision  xmless  the  Commission  on  its 
own  motion  institutes  a  review  of  the 
decision  within  that  time. 

Dated  at  RockvUle,  Maryland,  this  2d  dc^ 
ofDacember  1993. 


For  the  Nuclear  RBgiilBtoryCommneion. 

Director,  Officeofl^uclear  Material  Sefety 
and  Safeguards. 

(FR  Doc.  93-30087  Filed  t2-»^93:*8:45  amj 
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PENSION  BENEFIT  X5U ARANTY 
COBPORATTON 

Exemption  From  Bond/Escrow 
Requirement  Retating  to  Sale  o1  Assets 
by  an  Employer  Who  Contrfbutas  to  a 
Multiemptoyer  Ptan;  Detroit  Tigers,  Inc. 

AGENCV:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Notice  of  exemption. 

SUMMARV:  The  Pension  fienefh  Guaranty 
Corporation  has  granted  a  request  from 
the  Detroit  Tigers,  Inc.  for  an  exemption 
from  the  bond^escrow  requirement  of 
section  4204(a)(1)(B)  of  the  Employee 
Retirement  Income  Security  Act  of  1-974, 
as  amended.  A  notice  of  Ae  reque^  ef 
exemption  from  the  requiTemem  was 
published  on  May  3. 1993  (58  FR 
26363).  The  effect  of  this  notice  is  to 
advise  the  public  of  the  decision  on  the 
exemption  request. 

ADOAESSES:  The  nonconfidential 
portions  of  the  request  for  an  exemption 
and  the  PBGC  response  to  the  request 
are  available  for  public  inspection  at  the 
PBGC  Communications  and  Public 
Affairs  Department,  suite  7100.  at  the 
address  below,  between  the  hours  of  9 
a.m.  and  4  p.m. 

FOR  FURTHER  IMFORMATION  CONIiACT: 
Karen  L  Morris.  Attorney.  Office  of 
General  Counsel  (22550).  Pension 
Benefit  Guaranty  Corporation,  2020  K 
Street,  NW.,  Washington,  IX:  20006; 
telephone  202-778-8822  (202-956- 
5059  for  TTY  aiui  TDD).  These  are  not 
toll-free  numbers. 

SUPPtEMEI«rARV  INFOfWA-nOir. 

Background 

Section  4204  of  the  Employee 
Retirement  Income  Security  Act  of  1974. 
as  amended  by  the  Multiemtployer 
Pension  Plan  Amendments  Act  of  1980, 
("ERISA"  or  "the  Act"),  provides  that  a 
bona  fide  arm's-length  sale  of  assets  of 
a  contributing  employer  to  an  unrelated 
part}'  will  not  be  constdered  to  result  in 
a  withdrawal  if  three  conditions  are 
met.  These  conditions,  enumerated  in 
section  4204(aKl)  (AMQ,  are  that— 

(A)  The  purchaser  has  an  obligation  to 
contribute  to  the  plan  with  respect  to 
the  operations  for  substantially  the  same 
number  of  contribution  base  units  for 
which  the  seller  was  obligated  to 
contribute; 
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(B)  The  purchaser  obtains  a  bond  or 
places  an  amount  in  escrow,  for  a  period 
of  five  plan  years  after  the  sale,  in  an 
amount  equal  to  the  greater  of  the 
seller's  average  required  annual 
contribution  to  the  plan  for  the  three 
plan  years  preceding  the  year  in  which 
the  sale  occurred  or  the  seller's  required 
annual  contribution  for  the  plan  year 
preceding  the  year  in  which  the  sale 
occurred  (the  amount  of  the  bond  or 
escrow  is  doubled  if  the  plan  is  in 
reorganization  in  the  year  in  which  the 
sale  occurred);  and 

(C)  The  contract  of  sale  provides  that 
if  the  purchaser  withdraws  from  the 
plan  within  the  first  five  plan  years 
beginning  after  the  sale  and  fails  to  pay 
any  of  its  liability  to  the  plan,  the  seller 
shall  be  secondarily  liable  for  the 
liability  it  (the  seller)  would  have  had 
but  for  section  4204. 

The  bond  or  escrow  described  above 
would  be  paid  to  the  plan  if  the 
purchaser  withdraws  from  the  plan  or 
fails  to  make  any  required  contributions 
to  the  plan  within  the  first  five  plan 
years  beginning  after  the  sale. 

Additionally,  section  4204(b)(1) 
provides  that  if  a  sale  of  assets  is 
covered  by  section  4204,  the  purchaser 
assumes  by  operation  of  law  the 
contribution  record  of  the  seller  for  the 
plan  year  in  which  the  sale  occiured 
and  the  preceding  four  plan  years. 

Section  4204(c)  of  ERISA  authorizes 
the  Pension  Benefit  Guaranty 
Corporation  ("PBGC")  to  grant 
individual  or  class  variances  or 
exemptions  from  the  purchaser's  bond/ 
escrow  requirement  of  section 
4204(a)(1)(B)  when  warranted.  The 
legislative  history  of  section  4204 
indicates  a  Congressional  intent  that  the 
sales  rules  be  administered  in  a  manner 
that  assures  protection  of  the  plan  with 
the  lease  practicable  intrusion  into 
normal  business  transactions.  Senate 
Committee  on  Labor  and  Human 
Resources,  96th  Cong.,  2nd  Sess.,  S. 
1076.  The  Multiemployer  Pension  Plan 
Amendments  Act  of  1980:  Summary 
and  Analysis  of  Considerations  16 
(Comm.  Print,  April  1980);  128  Cong. 
Rec.  S10117  (July  29, 1980).  The 
■granting  of  an  exemption  or  variance 
from  the  bond/escrow  requirement  does 
not  constitute  a  finding  by  the  PBGC 
that  a  particular  transaction  satisfies  the 
other  requirements  of  section  4204(a)(1). 
Such  questions  are  to  be  decided  by  the 
plan  sponsor  in  the  first  instance,  and 
any  disputes  are  to  be  resolved  in         • 
arbitration.  29  U.S.C  1382, 1399. 1401. 

Under  the  PBGC's  regulation  on 
variances  for  sales  of  assets  (29  CFR  part 
2643),  a  request  for  a  variance  or  waiver 
of  the  bond/escrow  requirement  under 
any  of  the  tests  established  in  the 


regulation  (29  CFR  2643.12-2643.14)  is 
to  be  made  to  the  plan  in  question.  The 
PBGC  will  consider  waiver  requests 
only  when  the  request  is  not  based  on 
satisfaction  of  one  of  the  four  regulatory 
tests  or  when  the  parties  assert  that  the 
financial  information  necessary  to  show 
satisfaction  of  one  of  the  regulatory  tests 
is  privileged  or  confidential  financial 
information  within  the  meaning  of  5 
U.S.C  552(b)(4)  (the  Freedom  of 
Information  Act). 

Under  §  2643.3  of  the  regulation,  the 
PBGC  shall  approve  a  request  for  a 
variance  or  exemption  if  it  determines 
that  approval  of  the  request  is 
warranted,  in  that  it — 

(1)  would  more  effectively  or 
equitably  carry  out  the  purposes  of  Title 
IV  of  the  Act;  and 

(2)  would  not  significantly  increase 
the  risk  of  financial  loss  to  the  plan. 

Section  4204(c)  of  ERISA  and 
§  2643.3(b)  of  the  regulation  require  the 
PBGC  to  pubUsh  a  notice  of  the 
pendency  of  a  request  for  variance  or 
exemption  in  the  Federal  Register,  and 
to  provide  interested  parties  with  an 
opportunity  to  comment  on  the 
proposed  variance  or  exemption. 

The  Decision 

On  May  3, 1993  (58  FR  26363).  the 
PBGC  published  a  request  from  the 
Detroit  Tigers,  Inc.  ("the  Buyer")  for  an 
exemption  from  the  bond/escrow 
requirement  of  section  4204(a)(1)(B) 
with  respect  to  its  purchase  of  the 
Detroit  "rigers  Baseball  Team  from  John 
E.  Fetzer.  Inc.  ("the  Seller").  The  sale  of 
assets  became  effective  on  August  12, 
1992.  No  comments  were  received  in 
response  to  the  notice. 

According  to  the  request,  the  Major  ' 
League  Baseball  Players  Benefit  Plan 
(the  "Plan")  was  estdblished  and  is 
maintained  pursuant  to  a  collective 
bargaining  agreement  between  the 
twelve  (12)  clubs  comprising  The 
National  League  of  Professional  Baseball 
Clubs,  the  fourteen  (14)  clubs 
comprising  The  American  League  of 
Professional  Baseball  Clubs  (the 
"Clubs")  and  the  Major  League  Baseball 
Players  Association  (the  "Association"). 
The  Clubs  have  established  the  Major 
Leagues  Central  Fund  (the  "Central 
Fund")  pursuant  to  the  "Major  League 
Agreement  in  re  Major  Leagues  Central 
Fund,"  Under  this  agreement, 
contributions  to  the  Plan  for  all 
participating  employers  are  paid  by  the 
Office  of  the  Commissioner  of  Baseball 
from  the  Central  Fund  on  behalf  of  each 
participating  employer  in  satisfaction  of 
the  employer's  contribution  obligation 
arising  under  the  Plan's  funding 
agreement.  The  monies  in  the  Central 
Fund  are  derived  directly  frt}m  (i)  gate 


receipts  from  All-Star  games,  (ii)  radio 
and  television  revenues  from  World 
Series,  League  Championships, 
intradvision  play-offs  and  All-Star 
games,  and  (iii)  certain  other  radio  and 
television  revenues  from  regular  and 
exhibition  games,  including  those  from 
foreign  broadcasts. 

Effective  August  12, 1992,  the  Buyer 
and  the  Seller  entered  into  an  Asset 
Purchase  Agreement  for  the  Buyer  to 
purchase  substantially  all  of  the  assets 
and  assume  substantially  all  of  the 
liabilities  of  the  Seller  relating  to  the 
business  employing  the  employees 
covered  by  the  Plan.  The  final  closing  of 
the  transaction  occurred  on  August  26. 
1992.  Under  the  Asset  Purchase 
Agreement,  the  Buyer  assumed  the 
obligation  to  contribute  to  the  Plan  for 
substantially  the  same  number  of 
contribution  base  units  as  the  Seller  was 
obligated  to  contribute  to  the  Plan.  The 
Seller  has  agreed  to  be  secondarily 
liable  for  any  withdrawal  liability 
should  the  Buyer  withdraw  from  the 
Plan  within  five  years  of  the  sale. 

The  amount  ot  the  bond/escrow  that 
would  be  required  under  section  4204 
(a)(1)(B)  of  ERISA  beginning  as  of  April 
1. 1993.  is  $1,412,077  (the  annual 
contribution  the  Seller  made  for  the 
Plan  year  preceding  the  Plan  year  in 
which  the  sale  of  assets  occurred).  The 
estimated  amount  of  the  withdrawal 
liability  that  the  Seller  would  incur  if 
not  for  section  4204  is  $4,796,483. 

The  Buyer  would  be  able  to  satisfy  the 
condition  for  a  variance  under  29  CFR 
2643.11,  on  a  controlled  group  basis,  by 
meeting  the  net  tangible  assets  test 
described  in  29  CFR  2643.14(a)(2).  The 
Buyer  has  declined  to  provide  copies  of 
its  financial  statements  to  the  Plan  as 
required  by  29  CFR  2643.11(c)  on  the 
ground  that  they  are  confidential  within 
the  meaning  of  5  U.S.C.  552(b)(4). 

Based  on  the  facts  of  this  case  and  the 
representations  and  statements  made  in 
connection  with  the  request  for  an 
exemption,  the  PBGC  has  determined 
that  an  exemption  from  the  bond/ 
escrow  requirement  is  warranted,  in  that 
it  would  more  effectively  carry  out  the 
purposes  of  title  IV  of  ERISA  and  would 
not  significantly  increase  the  risk  of 
financial  loss  to  the  Plan.  Therefore,  the 
PBGC  hereby  grants  the  request  for  an 
exemption  for  the  bond/escrow 
requirement.  The  granting  of  an 
exemption  or  variance  from  the  bond/ 
escrow  requirement  of  section 
4204(a)(1)(B)  does  not  constitute  a 
finding  by  the  PBGC  that  the  transaction 
satisfies  the  other  requirements  of 
section  4204(a)(1).  The  determination  of 
whether  the  transaction  satisHes  such 
other  requirements  is  a  determination  to 
be  made  by  the  Plan  sponsor. 
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Issued  at  Washington,  DC.  on  this  2nd  day 
of  December  1993. 
Martin  SUte, 
Executive  Dinctor 

|FR  Doc.  93-30120  Filed  12-a-93;  8:45  ami 
BILLMQ  COOC  770«-0t-M 


RAILROAD  RETIREMENT  BOARD 

1994  Monthly  Compensation  Base  and 
Other  Determinations 

AGENCY:  Raifroad  Retirement  Board. 
ACTION:  Notice. 

SuyUARY:  Pursuant  to  section  12(r)(3)  of 
the  Railroad  Unemployment  Insurance 
Act  (Act)  (45  U.S.C  362(r)(3)).  the  Board 
gives  notice  of  the  following: 

1.  The  monthly  compensation  base 
under  section  l(i)  of  the  Act  is  $840  for 
months  in  calendar  year  1994; 

2.  The  amount  described  in  section 
l(k)  of  the  Act  as  "2.5  times  the  monthly 
compensation  base"  is  $2,100.00  for 
base  year  (calendar  year)  1994; 

3.  The  amount  described  in  section 
2(c)  of  the  Act  as  "an  amount  that  bears 
the  same  ratio  to  $775  as  the  monthly 
compensation  base  for  that  year  as 
computed  under  section  l(i)  of  this  Act 
bears  to  $600"  is  $1,085  for  months  in 
calendar  year  1994; 

4.  The  amount  described  in  section  3 
of  the  Act  as  "2.5  times  the  monthly 
compensation  base"  is  $2,100.00  for 
base  year  (calendar  year)  1994; 

5.  The  amount  described  in  section 
4(a-2)(i)(A)  of  the  Act  as  "2.5  times  the 
monthly  comf)ensation  base"  is 
$2,100.00  with  respect  to 
disqualifications  ending  in  calendar 
year  1994; 

6.  The  maximum  daily  benefit  rate 
under  section  2(a)(3)  of  the  Act  is  $36 
with  res{>ect  to  days  of  unemployment 
and  days  of  sickness  in  registration 
periods  beginning  after  June  30. 1994. 

DATES:  The  determinations  made  in 
notices  (1)  through  (5)  are  effective 
January  1, 1994.  The  determination 
made  in  notice  (6)  is  effective  for 
registration  periods  beginning  after  June 
30, 1994. 

ADDRESSES:  Secretary  to  the  Board, 
Railroad  Retirement  Board,  844  Rush 
Street,  Chicago,  Illinois  60611-2092. 
FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  H.  Hogueisson,  Bureau  of 
Research  and  Employment  Accounts, 
Railroad  Retirement  Board,  844  Rush 
Street,  Chicago.  Illinois  60611-2092, 
telephone  (312)  751-4789. 
SUPPLEMENTARY  INFORMATION:  The  RRB 
is  required  by  section  12(r)(3)  of  the 
Railroad  Unemployment  Insurance  Act 
(Act)  (45  U.S.C.  362(r)(3))  as  amended 


by  Public  Law  100-647.  to  publish  by 
December  11, 1993,  the  computation  of 
the  calendar  year  1994  monthly 
compensation  base  (section  l(i)  of  the 
Act)  and  amounts  described  in  sections 
l(k),  2(c).  3  and  4(8-2)(i)(A)  of  the  Act 
which  are  related  to  changes  in  the 
monthly  compensation  base.  Also,  the 
RRB  is  required  to  publish,  by  June  11. 
1994,  the  maximum  daily  benefit  rate 
under  section  2(a)(3)  of  the  Act  for  days 
of  unemployment  and  days  of  sickness 
in  registration  periods  beginning  after 
June  30, 1994. 

Monthly  Compensation  Base 

For  years  after  1988.  section  l(i)  of  the 
Act  contains  a  formula  for  determining 
the  monthly  compensation  base.  Under 
the  prescribed  formula,  the  monthly 
compensation  base  '.ncreases  by 
approximately  two-thirds  of  the  growth 
in  average  national  wages.  The  monthly 
compensation  base  for  months  in 
calendar  year  1994  shall  be  equal  to  the 
greater  of  (a)  $600  and  (b)  $600  [1  ■«■  {(A 
-  37.800)/56.700}j.  where  A  equals  the 
amount  of  the  applicable  base  with 
respect  to  tier  1  taxes  for  1994  under 
section  3231(e)(2)  of  the  Internal 
Revenue  Code  of  1986.  Section  l(i) 
further  provides  that  if  the  amount  so 
determined  is  not  a  multiple  of  $5.  it 
shall  be  rounded  to  the  nearest  multiple 
of  $5. 

"The  calendar  year  1994  tier  1  tax  base 
is  $60,600.  Subtracting  $37,800  from 
$60,600  produces  $22,800.  Dividing 
$22,800  by  $56,700  yields  a  ratio  of 
0.40211640.  Adding  one  gives 
1.40211640.  Multiplying  $600  by  the 
amount  1.40211640  produces  the 
amount  of  $841.27,  which  must  then  be 
rounded  to  $840.  Accordingly,  the 
monthly  compensation  base  is 
determined  to  be  $840  for  months  in 
calendar  year  1994. 

Amounts  Related  to  Changes  in 
Monthly  Compensation  Base 

For  years  after  1988.  sections  l(k), 
2(c),  3  and  4(a-2)(i)(A)  of  the  Act 
contain  formulas  for  determining 
amounts  related  to  the  monthly 
compensation  base. 

Under  section  l(k),  remuneration 
earned  from  employment  covered  under 
the  Act  cannot  be  considered  subsidiary 
remuneration  if  the  employee's  base 
year  compensation  is  less  than  2.5  times 
the  monthly  compensation  base  for 
months  in  such  base  year.  Multiplying 
2.5  by  the  calendar  year  1994  monthly 
compensation  base  of  $840  produces 
$2,100.00.  Accordingly,  the  amount 
determined  under  section  l(k)  is 
$2,100.00  for  calendar  year  1994. 

Under  section  2(c).  the  maximum 
amount  of  normal  beneRts  paid  for  days 


of  unemployment  within  a  benefit  year 
and  the  maximum  amount  of  normal 
benefits  paid  for  days  of  sickness  within 
a  benefit  year  shall  not  exceed  an 
employee's  compensation  in  the  base 
year.  In  determining  an  employee's  base 
year  compensation,  any  money 
remuneration  in  a  month  not  in  excess 
of  an  amount  that  bears  the  same  ratio 
to  $775  as  the  monthly  compensation 
base  for  that  year  bears  to  $600  shall  be 
taken  into  account. 

The  calendar  year  1994  monthly 
compensation  base  is  $840.  The  ratio  of 
$840  to  $600  is  1.40000000.  Multiplying 
1.40000000  by  $775  produces  $1,085. 
Accordingly,  the  amount  determined 
under  section  2(c)  is  $1,085  for  months 
in  calendar  year  1994. 

Under  section  3.  an  employee  shall  be 
a  "qualified  employee"  if  his/her  base 
year  compensation  is  not  less  than  2.5 
times  the  monthly  compensation  base 
for  months  in  such  base  year. 
Multiplying  2.5  by  the  calendar  year 
1994  monthly  compensation  base  of 
$840  produces  $2,100.00.  Accordingly, 
the  amount  determined  under  sectfon  3 
is  $2,100.00  for  calendar  year  1994. 

Under  section  4(a-2){i)(A).  an 
employee  who  leaves  work  voluntarily 
without  good  cause  is  disqualified  from 
receiving  unemployment  benefits  until 
he  has  been  paid  compensation  of  not 
less  than  2.5  times  the  monthly 
compensation  base  for  months  in  the 
calendar  year  in  which  the 
disqualification  ends.  Multiplying  2.5 
by  the  calendar  year  1994  monthly 
compensation  base  of  $840  produces 
$2,100.00.  Accordingly,  the  amount 
determined  under  section  4(a-2)(i)(Aj  is 
$2,100.00  for  calendar  year  1994. 

Maximum  Daily  Benefit  Rate 

Section  2(a)(3)  contains  a  formula  for 
determining  the  maximum  daily  benefit 
rate  for  registration  periods  begirming 
after  June  30. 1989.  and  after  each  June 
30  thereafter.  Under  the  prescritjed 
formula,  the  maximum  daily  benefit  rate 
increases  by  approximately  two-thirds 
of  the  growth  in  average  national  wages. 
The  maximum  daily  benefit  rate  for 
registration  periods  beginning  after  June 
30. 1994.  shall  be  equal  to  the  greater  of 
(a)  $30  and  (b)  $25  (1  +  {(A  -  600)/ 
900}],  where  A  equals  the  applicable 
base  with  respect  to  tier  1  taxes  under 
section  3231(e)(2)  of  the  Internal 
Revenue  Code  of  1986  divided  by  60, 
with  the  quotient  rounded  down  to  the 
nearest  multiple  of  $100.  Section  2(a)(3) 
further  provides  that  if  the  amount  so 
computed  is  not  a  multiple  of  $1,  it 
shall  be  rounded  to  the  nearest  multiple 
of$l. 

The  calendar  year  1994  tier  1  tax  base 
is  $60,600.  Dividing  $60,600  by  60 
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yields  $l,Oia  This  amount  is  rounded 
down  to  $ltOOO.  the  nearest  multiple  of 
$100.  Subtracting  $600  from  $1,000 
produces  $400.  The  ratio  of  $400  to 
$900  is  0.44444444.  Adding  1  product 
1.44444444.  Multiplying  $25  by 
1.44444444  produces  $36.11,  which 
must  then  be  rounded  to  $36. 
Accordingly,  the  maximum  daily  benefit 
rate  for  days  of  unemployment  and  days 
of  sickness  beginning  in  registratioD 
periods  after  June  30. 1994,  is 
determined  to  be  $36. 

Dated:  December  1, 1993. 

By  Authority  of  the  Board. 
Beatrice  Enrski. 
Secretary  to  the  Board. 
|FR  Doc  93-30082  Filed  12-8-93;  8:45  am) 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sen-Regulatory  Organizations; 
Applications  for  UnMstad  Trading 
PrtvUegas;  Notice  and  Opportunity  for 
Hearing;  Cincinnati  Stock  Exchange, 
Inft.^^ 

December  3. 1993. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  Section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

CarhoD  Communication  Pic 

Exch.  Capital  Securities  (File  hkx  7-11655) 
Frederick's  of  Hollywood,  Inc. 
Qass  A  Capital  Slock.  $1.00  Par  Value  (File 
No.  7-116S6) 
Frederick's  of  Hollywood,  Inc. 
Qass  B  Capital  Stock.  51.00  Par  Value  (File 
No.  7-11657) 
Clobal  Partners  locome  Fund 
Commoa Stock. SOOl  Par Vahie (File Na 
7-11658) 
McAitfaur/Glen  Realty  Corp. 
Common  Stock.  $.01  Par  Value  (File  Na  7- 
11659) 
National  Data  Corp. 
Commoa  Stock,  $.125  Par  Value  (File  No. 
7-11660) 
Oasis  Residential.  Inc 
Common  Stock.  S.01  Par  Value  (File  No.  7- 
11661) 
Senior  Hig^  Incooie  Portfolio  II.  Ina 
Common  Stock.  $.10  Par  Value  (File  No.  7- 
11662) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

biterested  persons  are  invited  to 
submit  on  or  before  December  27, 1993, 
written  data,  views  and  arguments 


concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Seciuities  and  Exchange  Commission, 
450  Fifth  Street.  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it.  that 
the  extensions  of  imlisted  trading 
privileges  pursuant  to  such  applications 
are  omsistent  with  the  maintenance  of 
fair  and  orderly  market  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
looadian  G.  Katz. 
Secretary. 
IFR  Doc  93-30092  Filed  12-6-93;  8:45  am] 
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[ReL  No.  IC-19a22:  812-8620] 

Insurance  Management  Series,  at  aL; 
AppHcaMon  for  Exemption 

December  2. 1993. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"  or  the 

"Commission"). 

ACTION:  Notice  of  application  ftv 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "1940  Act"). 

APPLICANTS:  Insurance  Management 
Series  (the  "Fund").  Federated  Advisers 
("Federated"),  and  certain  life  insurance 
companies  and  their  separate  accounts 
(the  "Accounts")  investing  now  or  in 
the  future  in  the  Fund. 
RELEVANT  IMO  ACT  SECTIONS:  Order 
requested  under  section  6(c)  of  the  1940 
Act  from  the  provisions  of  sections  9(a). 
13(a),  15(a)  and  15(b)  of  the  1940  Act 
and  Rules  6e-2(b)(15)  and  6&- 
3(T)(b)(15)  thereunder. 
SUMMARY  Of  APPLICATION:  Applicants 
seek  an  order  to  the  extent  necessary  to 
permit  shares  of  the  Fund  to  be  sold  to 
and  held  by  variable  annuity  and  ' ' 
variable  life  insurance  separate  accounts 
of  both  a^iliated  and  unaffiliated  Ufa 
insurance  companies  (the  "Participating 
Insurance  Companies"). 
FRJNQ  DATE:  The  application  was  filed 
on  October  13. 1993. 
HEARMQ  OR  NOTIFICATION  OF  HEARN«Q:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  on  this  application  by  writing 
to  the  Secretary  of  the  SEC  and  serving 
Applicants  with  a  o^y  of  the  request, 
personally  or  by  mail.  Hearing  requests 
must  be  received  by  the  Commission  by 


5:30  p.m.  on  December  27. 1993  and 
accompanied  by  proof  of  service  on  the 
Applicants  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Heerins  requests  should  state  the  nature 
of  thelnterest,  the  reason  for  the  request 
and  the  issues  contested.  Persons  may 
request  notification  of  the  date  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC. 

ADDRESSES:  Secretary.  SEC.  450  Fifth 
Street  NW..  Washington.  DC  20549. 
Applicants:  Mr.  Michael  Berenson, 
Jordan  Burt  Berenson  &  Klingensraith, 
1025  Thomas  Jefferson  Street  NW..  Suite 
400  East.  Washington.  DC  20007. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  J.  Whisler,  Attorney,  or  Wendell 
M.  Faria,  Deputy  Chief,  both  at  (202) 
272-2060,  Office  of  Insurance  Products, 
Division  of  Investment  Management. 
SUPPLEMENTARY  REFORMATION:  Following 
is  a  summary  of  the  application,  the 
complete  application  is  available  for  a 
fee  from  the  Public  Reference  Branch  of 
the  SEC. 

Applicants'  Representations 

1.  The  Fund,  a  Massachusetts 
business  trust,  is  registered  under  the 
1940  Act  as  an  open-end,  diversified 
management  investment  company  of  the 
series  type.  The  Fund  intends  to  ofler  its 
shares  to  the  Accounts  of  the 
Participating  Insurance  Companies  for 
the  purpose  of  funding  variable  annuity 
and  variable  life  insurance  contracts. 
The  Participating  Insurance  Companies 
will  establish  their  own  Accounts  and 
design  their  own  variable  annuity  or 
variable  life  insurance  products. 
Federated,  a  Delaware  business  trust 
and  a  registered  investment  adviser 
under  'Jie  Investment  Advisers  Act  of 
1940.  serves  as  the  investn:ient  adviser 
to  the  Fund. 

2.  The  Fund  currently  offers  shares  in 
five  separate  investment  portfolios:  The 
equity  growth  and  income  fund;  the 
utility  fund;  the  prime  money  fund;  the 
U.S.  Govenunent  bond  fund;  and  the 
corporate  bond  fund. 

3.  The  Fund  intends  to  offer  shares  of 
its  portfolios  to  separate  accounts  of 
interested  insurance  companies, 
including  insurance  companies  not 
affiliated  with  Federated.  Consequently, 
the  Fund  would  serve  as  the  investment 
vehicle  for  various  insurance  products, 
including  variable  annuity  contracts, 
single  premium  variable  life  insurance 
contracts,  scheduled  premium  variable 
life  insurance  contracts,  and  flexible 
premium  variable  life  insurance 
contracts. 

4.  The  use  of  a  common  management 
investmoot  company  as  the  underiying 
investment  medium  for  both  variable 
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annuity  and  variable  life  insurance 
seftarate  accounts  of  a  single  insurance 
company  (or  of  two  or  more  affiliated 
insurance  companies)  is  referred  to  as 
"mixed  funding."  The  use  of  a  common 
management  company  as  the  underlying 
investment  medium  for  variable  annuity 
and  variable  life  insurance  separate 
accounts  of  imaffiliated  insurance 
companies  is  referred  to  as  "shared 
funding."  "Mixed  and  shared  funding" 
denotes  the  use  of  a  common 
management  company  to  fund  the 
variable  aimuity  and  variable  life 
separate  accounts  of  other  affiliated  and 
unaffiliated  insurance  companies. 

Applicants'  Legal  Analysis 

1.  In  connection  with  the  funding  of 
scheduled  premium  variable  life 
insiuance  contracts  issued  through  a 
separate  account  registered  under  the 
1940  Act  as  a  imit  investment  trust  (a 
"Trust"),  Rule  6e-2(b)(15)  provides 
partial  exemptions  from  sections  9(a), 
13(a).  15(a)  and  15(b)  of  the  1940  Act. 
The  relief  provided  by  Rule  6e-2  is 
available  to  a  separate  account's 
investment  adviser,  principal 
underwriter,  and  sponsor  or  depositor. 
The  exemptions  granted  by  Rule  6e- 
2(b)(15)  are  available  only  where  the 
management  investment  company 
underlying  the  Trust  offers  its  shares 
"exclusively  to  variable  life  insurance 
separate  accounts  of  the  life  insurer,  or 
of  any  afiiliated  life  insurance 
company."  The  relief  granted  by  Rule 
6e-2(b)(15)  is  not  available  with  respect 
to  a  scheduled  premium  variable  life 
insurance  separate  account  that  owns 
shares  of  an  underlying  fund  that  offers 
its  shares  to  a  variable  annuity  separate 
account  of  the  same  company  or  of  any 
other  affiliated  or  unafTiliated  life 
insurance  company.  Therefore,  Rule  6e- 
2(b)(15)  precludes  mixed  and  shared 
funding. 

2.  In  connection  with  flexible 
premium  variable  life  insurance 
contracts  issued  through  a  separate 
accoimt  registered  imder  the  1940  Act 
as  a  unit  investment  trust.  Rule  6e- 
3(T)(b)(15)  provides  partial  exemptions 
from  sections  9(a),  13(a).  15(a),  and 
15(b)  of  the  1940  Act  to  the  extent  that 
those  sections  have  been  deemed  by  the 
Commission  to  require  "pass-through" 
voting  with  respect  to  an  underlying 
fund's  shares.  The  exemptions  granted 
to  a  separate  account  by  Rule  6e- 
3(T](b](15)  are  available  only  where  all 
of  the  assets  of  the  separate  account 
consist  of  the  shares  of  one  or  more 
registered  management  investment 
companies  which  offer  their  shares 
"exclusively  to  separate  accounts  of  the 
life  insurer,  or  of  any  afiiliated  life 
insurance  company,  offering  either  , 


scheduled  or  flexible  contracts,  or  both; 
or  which  also  offer  their  shares  to 
variable  annuity  separate  accoimts  of 
the  life  insurer  or  of  an  affiliated  life 
insurance  company."  Rule  6e-3(T) 
permits  mixed  funding.  Rule  6e-3(T), 
however,  does  not  permit  shared 
funding,  because  the  relief  granted  by 
Rule  6e-3(T)(b)(15)  is  not  available  with 
respect  to  a  flexible  premium  variable 
life  insurance  separate  accoimt  that 
owns  shares  of  a  management  company 
that  alsovffers  its  shares  to  separate 
accounts,  including  variable  annuity 
and  flexible  premium  and  scheduled 
premium  variable  life  insurance 
separate  accounts,  of  unaffiliated  life 
insurance  companies. 

3.  Applicants  therefore  request  relief 
from  sections  9(a),  13(a).  15(a)  and  15(b) 
of  the  1940  Act,  the  Rules  6e-2(b)(15) 
and  6e-3(T)(b){15)  thereunder  to  the 
extent  necessary  to  permit  mixed  and 
shared  funding. 

4.  Section  Ola)  of  the  1940  Act 
provides  that  it  is  unlawful  for  any     ♦ 
company  to  serve  as  investment  adviser 
or  principal  underwriter  of  any 
registered  open-end  investment 
company  if  an  affiliated  person  of  that 
company  is  subject  to  a  disqualification 
enumerated  in  sections  9(a)  (1)  or  (2). 
Rules  6e-2(b)(15)  and  6e-3(T)(b)(15) 
provide  exemptions  from  section  9(a) 
under  certain  circumstances,  subject  to 
limitations  on  mixed  and  shared 
funding.  The  relief  provided  by  Rules 
6e-2(b)(15)(i)  and  6e-3(T)(b)(15)(i) 
permits  a  person  disqualified  under 
section  9(a)  to  serve  as  an  officer, 
director,  or  employee  of  the  fife  insurer, 
or  of  any  of  its  affiUates.  so  long  as  that 
p>erson  does  not  participate  directly  in 
the  management  or  administration  of 
the  imderlying  fund.  The  relief  provided 
by  Rules  6e-2(b)(15)(ii)  and  6e- 
3(T)(b)(15)(ii)  permits  the  fife  insurer  to 
serve  as  the  underlying  fund's 
investment  adviser  or  principal 
underwriter,  provided  that  none  of  the 
insurer's  personnel  who  are  ineligible 
pursuant  to  section  9(a)  are  participating 
in  the  management  or  administration  of 
the  fund. 

5.  Applicants  state  that  the  partial 
relief  from  section  9(a)  found  in  Rules 
63-2(b)(15)  and  63-3(T)(b)(15),  in  effect, 
limits  the  amount  of  monitoring 
necessary  to  ensure  compliance  with 
section  9  to  that  which  is  appropriate  in 
light  of  the  policy  and  purposes  of 
section  9.  Applicants  state  that  those 
1940  Act  rules  recognize  that  it  is  not 
necessary  for  the  protection  of  investors 
or  the  purposes  fairly  intended  by  the 
policy  and  provisions  of  the  1940  Act  to 
apply  the  provisions  of  section  9(a)  to 
the  many  individuals  in  a  large 
insurance  company  complex,  most  of 


whom  will  have  no  involvement  in 
matters  pertaining  to  investment 
companies  within  that  organization. 
Applicants  state  that  it  is  therefore 
unnecessary  to  apply  section  9(a)  to 
individuals  in  various  unaffiliated 
Participating  Insurance  Companies  (or 
affiliated  companies  of  those 
Participating  Insurance  Companies)  that 
may  utilize  the  Fund  as  the  fimding 
medium  for  variable  contracts. 

6.  Rules  6e-{b)(15)(iii)  and  6e- 
3(T)(b)(15)(iii)  under  the  1940  Act 
assume  the  existence  of  a  pass-through 
voting  requirement  with  respect  to 
management  investment  com[)any 
shares  held  by  a  separate  account.  The 
application  states  that  pass-through 
voting  privileges  will  be  provided  with 
resjject  to  all  contract  owners  so  long  as 
the  Commission  interprets  sections 
13(a),  15(a)  and  15(b)  of  the  1940  Act  to 
require  such  privileges  for  variable 
contract  owners. 

7.  Rules  6e-2(b)(15)(iii)  and  6e- 
3(T)(b)(15)(iii)  under  the  1940  Act 
provide  exemptions  from  the  pass- 
through  voting  requirement  with  respect 
to  several  significant  matters,  assuming 
observance  of  the  limitations  on  mixed 
and  shared  funding  imposed  by  the 
1940  Act  and  the  rules  thereimder. 

Rules  6e-2(b)(15)(iii)(A)  and  6e- 
3(T)(b)(15)(iii)(A)  provide  that  the 
insurance  company  may  disregard 
voting  instructions  of  its  contract 
owners  with  respect  to  the  investments 
of  an  imderlying  fund,  or  any  contract 
between  a  fund  and  its  investment 
adviser,  when  required  to  do  so  by  an 
insurance  regulatory  authority. 

Rules  6e-2(b)(15)(iii)(B)  and  6e- 
3(T)(b)(15)(iii)(B)  provide  that  the 
insurance  company  may  disregard 
voting  instructions  of  its  contract 
owners  if  the  contract  owners  initiate 
any  change  in  the  comi>any's 
investment  policies,  principal 
underwriter,  or  any  investment  adviser, 
provided  that  disregarding  such  voting 
instructions  is  reasonable  and  subject  to 
the  other  provisions  of  paragraphs 
(b)(15)(ii)  and  (b)(7)(ii)  (B)  and  (C)  of 
each  rule. 

8.  Applicants  represent  that  the  right 
of  the  Participating  Insurance 
Companies  to  disregard  voting 
instructions  of  contract  owners 
provided  by  Rules  6e-2(b)(15)  and  6e- 
3(T)(b)(15)  does  not  raise  any  issues 
different  from  those  raised  by  the 
authority  of  state  insurance 
administrators  over  sejsarate  accounts. 
Under  the  rules,  an  insurer  can 
disregard  voting  instructions  only  with 
respect  to  certain  specified  items. 
Affiliation  does  not  eliminate  the 
potential,  if  any  exists,  for  divergent 
judgments  as  to  the  advisability  or 
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legality  of  a  change  in  investment 
policies,  prindpal  underwriter,  or 
investment  adviser  initiated  by  contract 
owners.  The  potential  for  disagreement 
is  limited  by  the  requirements  in  Rules    " 
6e-2  and  6e-3(T)  under  the  1940  Act 
that  the  insurance  company's  disregard 
of  voting  instructions  be  both  reasonable 
and  baaed  on  specific  good  faith 
determinations. 

9.  Applicants  state  that  various  factors 
have  kept  certain  insurance  companies 
from  offering  variable  annuity  and 
variable  life  insurance  contracts. 
According  to  Applicants,  these  factors 
include:  the  cost  of  organizing  and 
funding  an  investment  medium;  the  lack 
of  expertise  with  respect  to  investment 
maaagement  (particularly  with  respect 
to  stock  and  money  market 
investments);  and  the  lack  of  public 
name  recognition  of  certain  insurers  as 
investment  experts.  Applicants  argue 
that  use  of  the  Fund  as  a  common 
investment  medium  for  variable 
contracts  would  reduce  or  eliminate 
these  reservations  of  the  insurance 
companies  because  the  companies 
would  benefit  from  the  investment  and 
administrative  expertise  of  Federated 
and  its  affiliates  as  well  as  from  the  cost 
efficiencies  and  investment  flexibility 
a^orded  by  a  large  pool  of  funds. 
Applicants  state  that  making  the  Fund 
available  for  mixed  and  shared  funding 
will  encourage  more  insurance 
companies  to  offer  variable  contracts 
which  %vill  then  increase  competition 
with  respect  to  both  the  design  and  the 
pricing  of  variable  contracts.  This  can  be 
expected  to  result  in  greater  product 
variation  and  lower  charges.  Thus. 
Applicants  argue  that  contract  owners 
would  benefit  because  mixed  and 
shared  funding  will  eliminate  a 
significant  amount  of  the  cost  of 
establishing  and  administering  separate 
funds.  Mixed  and  shared  funding  would 
also  provide  a  greater  amount  of  assets 
available  for  investment  by  the  Fund, 
thereby  promoting  economies  of  scale, 
permitting  increased  safety  of 
investments  through  greater 
diversification,  and  making  the  addition 
of  new  portfolios  more  feasible. 

10.  Apphcants  believe  that  there  is  no 
significant  legal  impediment  to 
permitting  mixed  and  shared  funding. 
Applicants  state  that  separate  accounts 
organized  as  unit  investment  trusts 
historically  have  been  employed  to 
accumulate  shares  of  mutual  funds  not 
affiliated  with  the  depositor  or  sponsor 
of  the  separate  accoimt.  Applicants  also 
believe  that  mixed  and  shared  funding 
will  have  no  adverse  federal  income  tax 
consequences. 


Applicants'  ConditioiM 

Applicants  have  consented  to  the 
following  conditions  if  the  requested 
order  is  granted: 

1.  A  majority  of  the  Board  of  Trustees 
of  the  Fund  (the  "Board")  shall  consist 
of  persons  who  are  not  "interested 
persons"  of  the  Fund,  as  defined  by 
section  2(a)(19)  of  the  1940  Act  and  the 
rules  thereunder  and  as  modified  by  any 
applicable  orders  of  the  Commission, 
except  that,  if  this  condition  is  aot  met 
by  reason  of  the  death,  disqualification, 
or  bona  fide  resignation  of  any  trustee 
or  trustees,  then  the  operation  of  this 
condition  shall  be  suspended: 

(a)  For  a  period  of  45  days  if  the 
vacancy  or  vacancies  may  be  filled  by 
the  Board; 

(b)  For  a  period  of  60  days  if  a  vote 
of  shareholders  is  required  to  fill  the 
vacancy  or  vacancies;  or 

(c)  For  such  longer  period  as  the 
Commission  may  prescribe  by  order 
upon  application. 

2.  The  Board  will  monitor  the  Fund 
for  the  existence  of  any  material 
irreconcilable  conflict  between  the  ' 
interests  of  the  contract  owners  of  all  of 
the  Accounts  investing  in  the  Fund.  A 
material  irreconcilable  conflict  may 
arise  for  a  variety  of  reasons,  including: 

(a)  An  action  by  any  state  insurance 
regulatory  authority: 

(b)  A  change  in  applicable  federal  or 
state  insurance,  tax,  or  securities  laws  or 
regulations,  or  a  public  ruling,  private 
letter  ruling,  no-action  or  interpretative 
letter,  or  any  similar  action  by 
insurance,  tax.  or  securities  regulatory 
authorities: 

(c)  An  administrative  or  judicial 
decision  in  any  relevant  proceeding; 

(d)  The  manner  in  which  the 
investments  of  the  Fund  are  managed; 

(e)  A  difference  in  voting  instructions 
given  by  owners  of  variable  annuity 
contracts  and  owners  of  variable  Ufe 
insurance  contracts;  or 

(0  A  decision  by  an  insurer  to 
disregard  the  voting  instructions  of 
contract  owmers. 

3.  The  Participating  Insurance 
Companies  and  Federated  %vill  report 
any  potential  or  existing  conflicts  to  the 
Board.  Participating  Insurance 
Companies  and  Federated  will  be 
responsible  for  assisting  the  Board  in 
carrying  out  its  responsibilities  under 
these  conditions  by  providing  the  Board 
with  all  information  reasonably 
necessary  for  the  Board  to  consider  any 
issues  raised,  including  information  as 
to  a  decision  by  an  insurer  to  disregard 
voting  instructions  of  contract  owners. 
The  responsibility  to  report  such 
information  and  conflicts  and  to  assist 
the  Board  will  be  a  contractual 


obligation  of  the  Participating  Insurance 
Companies  under  the  agreements 
governing  their  participation  in  the 
Fund  and  these  responsibilities  will  be 
carried  out  with  a  view  only  to  the 
interests tif  contract  owners. 

4.  If  it  is  determined  by  a  majority  of 
the  Board,  or  by  a  majority  of  its 
disinterested  trustees,  that  an 
irreconcilable  material  conflict  exists, 
the  relevant  Participating  Insurance 
Companies  shall,  at  their  expense  and  to 
the  extent  reasonably  practicable,  take 
steps  necessary  to  remedy  or  eliminate 
the  irreconcilable  material  confiict, 
including:  (a)  Withdrawing  the  assets 
allocable  to  some  or  all  of  the  Accounts 
from  the  Fund  and  reinvesting  such 
assets  in  a  different  investment  medium 
including  another  portfolio  of  the  Fund, 
or  submitting  the  question  as  to  whether 
such  segregation  should  be 
implemented  to  a  vote  of  all  affected 
contract  owners;  and,  as  appropriate, 
segregating  the  assets  of  any  appropriate 
group  [i.e.,  variable  annuity  contract 
owners  or  variable  life  insurance 
contract  owners)  that  votes  in  favor  of 
such  segregation,  or  offering  to  the 
affected  variable  contract  owners  the 
option  of  making  such  a  change;  and  (b) 
establishing  a  new  registered 
management  investment  company  or 
managed  separate  account. 

If  a  matenal  irreconcilable  conflict 
arises  because  of  a  decision  by  a 
Participating  Insurance  Company  to 
disregard  contract  ovvTier  voting 
instructions  and  that  decision 
represents  a  minority  position  or  would 
precluded  a  majority  vote,  the 
Participating  Insurance  Company  may 
be  required,  at  the  election  of  the  Fund, 
to  withdraw  the  separate  account 
investment  in  the  Fund  and  no  charge 
or  penalty  will  be  imposed  as  a  result 
of  such  a  withdrawal.  The  responsibility 
to  take  remedial  aption  in  the  event  of 
a  Board  determination  of  a  material 
irreconcilable  conflict  and  to  bear  the  . 
cost  of  such  remedial  action  shall  be  a 
contractual  obligation  of  all 
Participating  Insurance  Companies 
under  the  agreements  governing  their 
participation  in  the  Fund.  The 
responsibility  to  take  such  remedial 
action  shall  be  carried  out  with  a  view 
only  to  the  interests  of  contract  owners. 
For  purposes  of  this  Condition  Four,  a 
majority  of  the  disinterested  members  of 
the  Board  shall  determine  whether  any 
proposed  action  adequately  remedies 
any  material  irreconcilable  conflict,  but, 
in  no  event  will  the  Fund  or  Federated 
be  required  to  establish  a  new  funding 
medium  for  any  variable  contract. 
Further,  no  Participating  Insurance 
Company  shall  be  required  by  this 
Condition  Four  to  establish  a  new 
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funding  medium  for  any  vari^tte 
contract  if  any  offer  to  do  so  has  been 
declioad  by  a  vote  of  a  majority  of  the 
afiiected  contract  o«vners. 

5.  The  Board's  determination  of  the 
existence  of  an  izrecoadlable  material 
conflict  and  its  implications  shall  be 
made  known  promptly  and  in  writing  to 
all  Participating  Insurance  Companies. 

6.  Participating  Insurance  Companies 
will  provide  passthrough  voting 
privileges  to  all  variable  contract  owners 
so  long  as  the  Commission  interprets  the 
1940  Act  to  require  passthrough  voting 
privileges  for  variable  contract  owners. 
Accordingly,  the  Participating  Insurance 
Companies  will  vote  shares  of  the  Fund 
held  in  their  Accounts  in  a  manner 
consistent  with  voting  instructions 
timely  received  from  contract  owners. 
Participating  Insurance  Companies  will 
be  responsible  for  assuring  that  each  of 
their  Accounts  calculates  voting 
privileges  in  a  manner  consistent  with 
other  Participating  Insurance 
Companies.  The  obligation  to  calculate 
voting  privileges  in  a  manner  consistent 
with  all  other  Accounts  will  be  a 
contractual  obligation  of  all 
Participating  Insurance  Companies 
under  the  agreements  governing  their 
participation  in  the  Fund.  The 
Participating  Insurance  Company  will 
vote  shares  for  which  it  has  not  received 
voting  instroctioRS  as  well  as  shares 
attribotaWe  to  it  in  the  same  proportion 
as  it  votes  shares  far  which  it  has 
received  instntctions. 

7.  Air  reports  received  by  the  Board  of 
potential  or  existing  conflicts,  all  Board 
action  with  regard  to:  (a)  Determining 
the  existence  of  a  conflict;  (b)  notifying 
Partici[>ating  Insurance  Compasies  of  a 
conflict;  aikl  (c)  determining  whether 
any  proposed  action  adequately 
remedies  a  conflict,  will  be  properly 
recorded  in  the  minutes  of  the  Board  or 
other  appropriate  records.  Such  minutes 
or  other  records  shall  be  made  available 
to  the  Commission  upon  request. 

8.  The  Fund  will  notify  all 
Participating  Insurance  Companies  that 
separate  account  prospectus  disclosure 
regarding  potential  risks  of  mixed  and 
shared  funding  may  be  appropriate.  The 
Fund  shall  disclose  in  Its  prospectus 
that: 

(a)  The  Fund  is  intended  to  be  a 
funding  vehicle  for  all  types  of  variable 
annuity  and  variable  lite  insurance 
contracts  offered  by  afSHated  and 
unaffiliated  insurance  comp^iies; 

(b)  Material  irreconcilable  conflicts 
may  arise  from  mixed  and  shared 
fiinding  arrangements:  and 

(cj  The  Board  will  monitor  for  the 
existence  of  any  material  irreconcilable 
conflicts  and  determine  whait  action,  if 


any,  shoold  be  taken  in  response  to  such 
conflicts. 

9.  The  Fund  will  comply  with  all 
provisions  of  the  1940  Act  requiring 
voting  by  shareholders,  and.  in 
particular,  the  Fund  will  either  provide 
for  annual  meetings  (except  to  the 
extent  that  the  CoBuaiasion  may 
interpret  section  1&  of  the  1940  Act  not 
to  require  such  meetings)  or  coH^ply 
with  section  16(c)  of  the  1940  Act 
(although  the  Fuad  is  not  within  the 
trusts  described  in  section  16(c)  of  die 
1940  Act)  as  well  as  with  section  16(a), 
and,  if  applicable,  section  16(b)  of  the 
1940  Act  Further,  the  Fund  wilt  act  in 
accordance  with  the  Commission's 
interpretation  of  the  requirements  of 
section  16(a)  with  respect  to  periodic 
elections  of  trustees  and  with  whatever 
rules  the  Commission  mey  promulgate 
with  respect  thereto. 

10.  If  and  to  the  extent  that  Rules  6e- 

2  and  6e-3(T}  are  amended  (or  if  Rule     . 
6e-3  nnder  the  1940  Act  is  adopted)  to 
provide  exemptive  relief  from  any 
provision  of  the  1940  Act  or  the  rules 
thereunder  with  respect  to  mixed  and 
shared  funding  on  terms  and  conditions 
materially  different  from  any 
exemptions  granted  in  the  order 
requested  by  Applicants,  then  the  Fund 
axxd  the  Participeting  Insursice 
Companies,  as  appropriate,  shall  take 
such  steps  as  may  be  necessary  to 
comply  with  Rules  6e-2  and  6e-3(T),  as 
amended,  and  Rule  6e-3,  as  adopted,  to 
the  extent  applicable. 

11.  No  less  than  annually,  the 
Participating  Insurance  Companies  and/ 
or  Federated  shall  submit  to  the  Boerd 
such  reports,  materials,  or  data  as  the 
Board  may  reasonably  request  so  that 
the  Board  may  carry  out  billy  the 
obligations  imposed  upon  it  by  the 
conditions  contained  in  the  application. 
Such  reports,  materials,  and  data  shall 
be  submitted  more  frequently  if  deemed 
appropriate  by  the  Board.  The 
obligations  ci  the  Participeting 
Insurance  Companies  to  provide  these 
reports,  materials,  and  data  to  the  Bowd 
shall  be  a  contractual  obligation  of  all 
Participating  Insurance  Companies 
under  the  agreements  governing  their 
participation  in  the  Fund. 

For  the  reasons  stated  above, 
Applicants  beHeve  that  the  requested 
exemptions,  in  accordance  with  the 
standards  of  section  6(c),  are 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  R  McFarfamd, 

Depu  ty  Secretary. 

IFR  Doc.  93-30052  Filed  t2-«-93;  8:45  am| 


SMALL  BUSINESS  ADMINTSTRATION 

Repoi  Hf  ly  sno  Recordkeeping 
Requirements  Under  0MB  Revtew 

ACnow:  Notice  of  reporting  reqairements 
submitted  for  review. 

SWtMtAmi  Under  the  provisions  of  the 
PaperwOTk  Reduction  Act  (44  U.S.C 
chapter  35),  agencies  are  requimd  to 
submit  proposed  reportiog  and 
recordkeeping  requirements  to  QMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  ioade 
such  a  sabmis^n. 

DATES:  Comments  should  be  submitted 
by  January  10,  1994.  If  you  intend  to 
comment  but  cannot  prepare  comments 
promptly,  please  advise  the  OMB 
Reviewer  and  the  Agency  Claannce 
Officer  before  the  daadhae. 

COPtES:  Request  for  clearance  (SJ.  83). 
supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  frx>m  the 
Agency  Clearance  Officer.  Sikuiit 
comments  to  the  Agency  Clearance 
Officer  and  the  OMB  Reviewer. 

FOR  FURTHER  INFOMIATION  CONTACT: 

A^ncy  Clearance  Officer:  Cleo 
Verbillis,  Small  Business 
Administration.  409  3d  Street  SW.. 
5th  Floor,  Washington,  DC  20416. 
Telephone:  (202)  205-6629 

O^^B  Beviewer  Gary  Waxman,  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget. 
New  EJcecutive  OfBce  Building. 
Washington,  DC  20503 

Title:  Supplemental  Guaranty 
Agreement 

Forni  No.:  SBA  1347 

Frequency:  Biennially 

Description  of  Respondents:  SBA 
Preferred  Lenders 

Annual  Besponses:  200 

Annual:  300 

Doted:  November  23, 1993. 
Cahria  lenkins, 

Director,  Office  of  Adramistrrxtive  Services. 
IFR  Doc.  93-30137  Filed  12-6-93;  8:45  am) 
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[Application  Na  M0001021 

Stratford  Capitol  Group,  Inc.;  Filing  of 
an  Application  for  a  Ucanse  To 
Operate  as  a  Small  Business  ^ 

Investment  Company 

Notice  is  hereby  given  of  the  filing  of 
an  application  with  the  Small  Business 
Administration  (SBA)  pursuant  to 
§  107.102  of  the  Regulations  governing 
small  business  investment  companies 
(13  CFR  107.102  (1993))  by  Stratford 
Capital  Croup,  Inc..  200  Crescent  Court, 
suite  1650,  Dallas.  Texas  75201,  for  a 
license  to  operate  as  a  small  business 
investment  company  (SBIC)  under  the 
Small  Business  Investment  Act  of  1958, 
as  amended,  (15  U.S.C  et.  seq.),  and  the 
Rules  and  Regulations  promulgated 
thereunder. 

The  proposed  officers,  directors  and 
shareholders  are: 


Percent- 

Name 

Title 

age  of 
owner- 

.    ^ 

ship 

Michael  D. 

President.  Chief 

0 

Brawn.  200 

Operating  Of- 

CrescenI 

ficef  and  As- 

Court. Suite 

sistant  Sec- 

1650, DaHas. 

retary  and  Di- 

Texas 75201. 

rector. 

George  E. 

Executive  Vice 

0 

Counc4ll.200 

President  and 

Crescent 

Director. 

Court.  Suite 

1650.  DaNas, 

Texas  75201 . 

OonakJCanip- 

Senior  Vice 

0 

beil.200 

President  and 

Crescent 

Secretary  and 

Court  Suite 

Director. 

1650.  Dallas, 

Texas  75201. 

Gene  H.  Bishop, 

Chairman  of  the 

0 

200  Crescent 

Board  and 

Court,  Suite 

Chief  Execu- 

1650, Dallas. 

tive  Officef 

Texas  75201. 

and  Director. 

Gregory  J. 

Executive  Vice 

0 

Palmqust, 

President  and 

200  Crescent 

Treasurer  and 

Court.  Surte 

Director. 

1650.  Dallas, 

Texas  75201. 

Wat)ash  Life  Irv 

Parent  Conv 

100 

suranceCorrv 

pany. 

pany,  7887 

East 

BeUeview 

Ave..  Engte- 

wood.  Colo- 

rado 80111. 

The  applicant  will  begin  operations 
with  a  capitalization  of  $5,000,000  and 
will  be  a  source  of  equity  capital  and 
long-term  funds  for  qualified  small 
business  concerns. 


The  applicant  is  incorporated  in  the 
State  of  Texas  and  will  conduct  its 
operations  in  Texas  as  well  as  the 
Southwest  region  of  the  United  States. 

Matters  involved  in  SBA's 
consideration  of  the  application  include 
the  general  businesses  reputation  and 
character  of  the  proposed  owners  and 
management,  and  the  probability  of 
successful  operations  of  the  new 
company  under  their  management, 
including  profitability  and  financial 
soundness  in  accordance  with  the  Act 
and  Regulations. 

Notice  is  hereby  given  that  any  person 
may.  not  later  than  30  dajrs  from  the 
date  of  publication  of  this  Notice, 
submit  written  comments  on  the 
proposed  SBIC  to  the  Associate 
Administrator  for  Investment.  Small 
Business  Administration.  409  3rd  Street 
SW..  Washington.  DC  20416. 

A  copy  of  this  Notice  will  be 
pyblished  in  a  newspaper  of  general 
circulation  in  Dallas.  Texas. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  59.011.  Small  Business 
Investment  Companies) 

Dated:  December  3. 1993. 
Charles  R.  Hertzberg, 

Associate  Administrator  for  Investment. 
[FR  Doc.  93-30111  Filed  12-ft-93;  8:45  am] 
MUMO  COOl  M3S-ei-M 


DEPARTMErfT  OF  STATE 

Office  of  Secretary 
[Public  Notice  1911] 

Cattle  Crossing  Near  Douglas,  Arizona: 
Receipt  of  Application 

ACTION:  Notice  of  receipt  of  application 
to  build  an  international  cattle  crossing. 

SUMMARY:  The  Department  of  State  is 
announcing  the  receipt  of  an  application 
to  build  an  international  cattle  crossing 
at  a  point  on  the  U.S.-Mexico  boundary 
t)etween  IBWC  boundary  monuments  83 
and  84.  East  of  Douglas,  Arizona,  from 
Mr.  Gary  L.  Poulson  of  Scottsdale.  -  • 
Arizona. 

ADDRESSES:  Copies  of  the  application 
submitted  by  Mr.  Poulson  on  August  3, 
1993  may  be  obtained  from  Stephen  R. 
Gibson.  Coordinator.  U.S.-Mexico 
Border  Affairs.  Office  of  Mexican 
Affairs,  room  4258,  Department  of  State, 
Washington,  DC  20520  (Telephone  202- 
647-8529). 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  interagency  agreement,  the 
Department  of  State  will  coordinate 
review  of  the  application  by  concerned 
federal  agencies,  including  the 
Immigration  and  Naturalization  Service, 


General  Services  Administration, 
Department  of  Interior  Fish  and  Wildlife 
Service,  Department  of  Agriculture, 
Department  of  Commerce.  U.S.  Customs 
Service.  Federal  Highway 
Admrf^tstration.  Food  and  Drug 
Administration.  International  Boundary 
and  Water  Commission-U.S.  Section. 
Department  of  Defense,  and  the 
Department  of  State.  Interested  persons 
may  submit  their  views  regarding  the 
application  in  writing  by  January  15, 
1994  to  the  Coordinator  for  U.S.-Mexico 
Border  Affairs  at  the  above  address. 

Dated:  December  2. 1993. 
Stephen  R.  Gibson. 

Coordinator.  U.S.-Mexico  Border  Affairs, 
Office  of  Mexican  Affairs. 
(FR  Doc.  93-30083  Filed  12-8-93;  8:45  am) 

BILUNG  COOE  4T10-M-M 


Office  Of  the  Secretary 

[Public  Notice  1908] 

Rescission  of  Delegation  of  Authority 
194 

By  virtue  of  the  authority  vested  in 
me  as  Secretary  of  State,  including  the 
authority  of  section  4  of  the  Act  of  May 
26. 1949  (22  U.S.C.  2658).  I  hereby 
rescind  Delegation  of  Authority  194, 
which  delegated  all  functions  vested  in 
the  Secretary  of  State  or  the  head  of 
agency  by  any  act.  order,  determination, 
delegation  of  authority,  regulation,  or 
executive  order,  now  or  hereafter 
issued,  to  the  Depot j^ Secretary. 

Dated:  November  26. 1993. 
Warren  Christopher. 
Secretary  of  State. 
|FR  Doc.  93-30000  Filed  12-8-93;  8:45  ami 

BILUNO  COOE  4710-10-M 


[Public  Notice  1910;  Delegation  of  Authority 
No.  207] 

Diplomatic  Parking  Fines 

AGENCY:  Office  of  Foreign  Missions. 
State.     , 
ACTION:  Notice. 

SUMMARY:  Public  Law  103-87  requires 
the  Secretary  of  State  to  certify  to  the 
Congress  that  diplomatic  parking  fines 
in  the  District  of  Columbia  are  fully 
paid.  Until  certification  by  the 
Secretary,  aid  is  to  be  withheld  at  100% 
of  the  fines  owed,  plus  10%  penalty. 
This  notice  delegates  the  authority  of 
the  Secretary  to  make  such  certifications 
to  the  Director  of  the  Office  of  Foreign 
Missions. 

EFFECTIVE  DATE:  January  10, 1994. 
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Dated:  November  17, 1993. 
Warren  Ckrktopher, 

Secretary  of  State. 

|FR  Doc.  93-30084  FiM  12-^-93;  8:45  anj 

BIUJN6  COOC  «n*>1»4t 


DEPARTMENT  OF  TRANSPORTATIOM 
Coast  Guard 

[CGD93-08q 

Towing  Safety  Advisory  Committee 

agency:  Coast  Guard,  EXTT. 
action:  Request  for  applications. 

SUMMARY:  The  U.S.  Coast  Guard  is 
seeking  appKcants  for  appointment  to 
membership  on  the  Towing  Safety 
Advisory  Committee  (TSAC).  This 
committee  advises  the  Secretary  of 
Transportation  on  matters  related  to 
shallow-draft  inland  smI  coastal 
waterway  navigation  and  towing  safety. 
The  committee  will  meet  at  least  once 
a  year  in  Washington,  DC  or  another 
location  selected  by  the  Coast  Guard. 

Ten  members  will  be  appoiirted  as 
follows:  Three  members  from  the  barge 
and  towing  industry,  reflecting  a 
geographical  balance;  one  member  from 
the  offshore  mineral  and  oil  supply 
vessel  industry;  two  members  from  port 
districts,  authorities  or  terminal 
operators;  one  member  from  maritime 
labor;  one  member  from  a  shipper  and 
two  members  &t)m  the  general  public. 

To  achieve  the  balance  of  membership 
required  by  the  Federal  Advisory 
Committee  Act,  the  Coast  Guard  is 
especially  interested  in  receiving 
applications  from  minorities  and 
women. 

DATES:  Completed  Applications  and 
resumes  should  be  submitted  no  later 
than  February  15. 1994. 

ADDRESSES:  Persons  interested  in 
applying  should  write  to  Commandant 
(G-JblTH-t).  room  1304.  U.S.  Coast 
Guard  Headquarters.  2100  Second  Street 
SW.,  Washington,  DC  20593-0001. 

FOR  FURTHER  INFOftMATtON  CONTACT: 
LCDR  Roger  Dent.  Touring  Safety 
Advisory  Committee  (G-MTH-4),  room 
1304.  U.S.  Coast  Guard  Headquarters, 
2100  Second  Street  SW.,  Washington, 
ex:  20593-0001,  (202)  267-2997. 

Deted:  December  1. 19§3. 
R.C.  Nortlk, 

Captain,  U.S.  Coast  Guard.  ActingChief, 
Office  of  Marine  Safety.  Security  and 
Environmental  Protection. 
|FR  Doc.  93-30138  Filed  12-«-93;  8:45  ami 
BtLiMO  coot  4M0.14-M 


[CGD  93-078] 

Oil  Spill  Removal  Organizatiorv 
ClMsification  WMiishop 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Noticak 


SUMMARY:  The  Coast  Guard  will  conduct 
a  workshop  covering  various  topics,  to 
solicit  comments  baa  the  public  and  to 
serve  as  an  open  forum  for  the 
discussion  of  improving  tb«  Coast 
Guard  program  kn  dassificatioii  and 
inspection  of  Oil  Spill  Removal 
Organizations  (OSKOs).  Members  of 
Federal.  State,  and  local  agencies,  and 
the  public  are  invited  to  participate  and 
provide  oral  or  written  comments.  This 
notice  announces  the  date.  time, 
location,  format  and  topics  for  the 
workshop. 

DATES:  Comments  should  be  submitted 
by  February  28. 1994.  The  workshop  is 
scheduled  for  January  20  and  21, 1994, 
in  Alexandria,  VA.  Individuals 
interested  in  attending  the  pubUc 
workshop  should  contact  LTJG  Chris 
Hayes  by  January  12.  as  hirther 
explained  in  SUPPLEMENTARY 
INFORMATION. 

ADDRESSES:  Written  comments  may  be 
either  mailed  to  COMMANDANT  (G- 
MEP-2).  room  2100.  U.S.  Coast  Guard 
Headquarters.  2100  Second  Street  SW.. 
Washington.  DC  20593-0001.  ATTN: 
LTJG  Chris  Hayes,  or  delivered  to  the 
moderator  at  the  workshop. 
FOR  FURTHER  INFORMATION  CONTACT: 
LTJG  Chris  Hayes,  Office  of  Marine 
Safety,  Seciuity  and  Environmental 
Protection  (G-MEP-2),  (202)  267-2614. 

SUPPI.EMENTARY  INFORMATION: 

Backgroimd  htformatioit 

In  accordance  with  the  requirements 
of  the  Qean  Water  Act  (33  U.S.C  1321 
et  seq.\  as  amended  by  the  Oil  Pollution 
Act  of  1990  (Pub.  L.  101-380)  (the  Act), 
the  Coast  Guard  issued  regulations  on 
February  5. 1993  (58  FR  7330,  7376) 
requiring  owners  or  operators  of  vessels 
and  marine  transportation-related 
facilities  of  submit  response  plans  to  the 
Coast  Guard  for  approval  The  purpose 
of  the  response  plans  is  to  aahance 
private  secior  planning  asd  response 
capabilities  in  order  to  miaimize  the 
environmental  impacts  of  spilled  oil 

Under  the  Act,  an  owner  or  operator 
of  a  vessel  or  raarine-transportation 
related  facility  who  is  required  to 
submit  a  response  plan  must,  among 
other  things,  identify,  and  ensure  by 
contract  or  other  approved  means  the 
availability  of,  private  personnel  and 
equipment  necessary  to  remove  to  the 
maximum  exteiit  pxracticable  a  worst 
case  discharge,  and  to  mitigate  or 


prevent  a  substantial  threat  of  such 
discharge.  (3^  U.S.C  1321(j)(5.)fc)Uii)4. 

Under  response  plan  regulations 
responw  plans  must  fist  all  required 
response  resources  unless  the  plan  lists 
an  OSROfs)  which  has  been  evaluated 
by  the  Coast  Guard  and  its  capability 
has  been  determined  to  equel  er  exceed 
the  response  capability  needed.  (33  CFR 
154.1035, 154.1040, 155.1035. 1S5.1(V«; 
(58  FR  7330.  7376)).  Coast  Guoni 
Navigation  and  Inspection  Circular  No. 
12-92  (NVIC  12-92),  Guidelines  for  the 
Classification  and  Inspection  of  Oil 
Spill  Removal  Organizations  (OSROe), 
provides  voluntary  guidelines  based  oa 
standard  oil  spill  removal  capacities  for 
use  by  OSROs  seeking  Coest  Guard 
classification.  Vessel  and  bdlity  owners 
or  operators  who  are  requiped  to  prepare 
and  sobmit  response  plans  to  the  Coast 
Guard  may  use  the  provisions  of  NVIC 
12-92  to  identify  OSROs  with  the 
capedty  to  meet  their  Individ^ 
planning  volume  requireinents  as 
described  in  Coast  Ckiard  response  plan 
regulations.  NVIC  12-92  is  voiuntary 
and  owners  or  operators  need  not  limit 
their  response  to  OSROs  that  haw  been 
classified  by  the  Coast  Guard.  Owners  or 
operators  remain  responsible  for 
determining  that  OSROs  identified  in 
their  plan  are  capable  of  meeting  the 
various  response  tim«  requirvments 
specified  in  Coast  Guard  response  plan 
regulations.  (33  CFR  154.1045. 
154.1047.  154.1049. 1054.1135, 
155.1050. 155.1052, 155.1054;  (58  FR 
7330,  7376)). 

The  purpose  of  the  workshop  is  to 
discuss  possible  revisions  to  improve 
the  OSRO  classificatioB  guidelines 
provided  in  NVIC  12-92.  The 
workshops  will  address,  at  a  ouninium, 
the  following  topics: 

(1)  Identifving  overlapprng  resources 
used  by  OSROs  in  a  manaer  that  alerls 
planners  to  potential  skortialk  wIma 
considering  the  aggregate  capabilities  of 
multiple  OSROs. 

(2)  inclusion  of  verification  of  written 
agreements  for  the  use  of  equrpment  by 
OSROs  requesting  classification  based 
entirely  or  in  part  on  equipment  owned 
by  other  resource  holders. 

(3)  Identifying  the  geographical  areaCs) 
of  response  coverage  in  vrfrich  the 
OSRO  intends  to  operate. 

(4}  Appropriate  le-wels  or  percentages 
of  equipment  to  be  owned  or  controlled 
solely  by  the  OSRO  requesting 
classification. 

(5)  Appropriate  number  of  classified 
OSROs  in  which  a  single  resource 
holder  should  be  a  member. 

(6)  Minimum  levels  of  spiU 
management  ability  and  logistics 
coordination  ability  for  OSROs 
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commensurate  with  the  desired  level  of 
classification. 

(7)  Revising  equipment  recovery 
capacity  estimating  standards. 

(8)  Addressing  portable  oil  storage 
capabilities  and  boats. 

(9)  Coast  Guard  OSRO  site  inspection 
visits. 

With  input  received  through  the 
workshop  process,  the  volimtary 
guidelines  of  hA^C  12-92  may  be 
revised  to  better  assist  all  members  of 
the  response  community  in  meeting 
statutory  goals  and  requirements. 

Workshop  Format  and  Schedule 

The  workshop  format  will  consist  of 
presentations  by  a  panel,  followed  by 
discussions  and  a  question  and  answer 
period.  Due  to  limited  time,  the  Coast 
Guard  will  limit  the  number  and 
duration  of  panel  presentations.  The 
Coast  Guard  will  select  panel  members 
to  make  the  presentations  in  a  manner 
designed  to  ensure  the  broadest  possible 
representation  of  viewpoints.  The  Coast 
Guard  specifically  solicits  presentations 
from  representatives  of  the  following 
groups: 

Federal  government. 

State  government. 

Oil  and  hazardous  substance  handling 
facilities. 

Environmental  organizations. 

Spill  removal  organizations. 

Vessel  owners  and  operators. 

Those  wishing  to  participate  as  a 
panel  member  and  give  an  oral 
presentation  should  submit  their  names, 
address,  organization  represented  (if 
any),  identify  the  specific  topic,  and 
provide  a  summation  of  their 
presentation  by  December  31,  1993  to 
the  address  listed  under  ADDRESSES. 
Written  comments  may  be  submitted 
before  or  after  the  workshop  or 
comments  may  be  submitted  to  the 
moderator  at  the  workshop.  All 
comments  should  be  submitted  prior  to 
February  28, 1994.  Any  changes  to 
location  or  dates  of  the  workshop  will 
be  announced  in  the  Federal  Register. 

The  public  workshop  schedule  is  as 
follows:  January  20  and  21, 1994;  9  a.m. 
to  4  p.m.  each  day;  Best  Western  Old 
Colony  Inn,  625  1st  Street,  Alexandria. 
Virginia. 

The  Coast  Guard  also  plans  to  hold  a 
workshop  on  January  18  and  19, 1994  to 
discuss  the  exercise  evaluation  process 
for  the  National  Preparedness  for 
Response  Exercise  Program  (PREP).  A 
separate  notice  will  be  published  in  the 
Federal  Register  to  address  the  PREP 
workshop. 


Dated:  November  29. 1993. 
A.E.  iiMltt« 

RearAdmiml.  U.S.  Coast  Guard.  Chief.  Office 
of  Marine  Safety,  Security  and  Environmental 
Protection. 

(FR  Doc.  93-30139  Filed  12-«-93;  8:45  am] 
BILUNQ  COOe  4«10-t4-M 

Federal  Highway  Administration 

Environmental  Impact  Statement: 
Jasper  County,  Missouri 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  project  in 
Jasper  County,  Missouri. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Donald  L.  Neumann.  Federal  Highway 
Administration,  Post  Office  Box  1787. 
Jefferson  City,  MO  65102,  Telephone 
Number  314-636-7104;  or  Mr.  Robert 
Sfreddo,  Design  Engineer,  Missouri 
Highway  and  Transportation 
Department,  Post  Office  Box  270. 
Jefferson  City,  MO  65102,  Telephone 
Number  314-751-2876. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Missouri  Highway  and  Transportation 
Department  (MHTD),  will  prepare  an 
environmental  impact  statement  (EIS) 
on  a  proposal  to  build  a  new  highway 
immediately  east  of  Joplin,  Missouri  in 
Jasper  County.  An  MHTD 
reconnaissance  report  has  determined 
that  a  new  highway,  known  as  the 
Range  Line  Bypass,  would  have  a 
positive  economic  and  social  impact  on 
the  region  around  Joplin  by  providing 
traffic  congestion  relief,  increased 
mobility,  and  enhanced  social  and 
economic  opportunities. 

1.  The  proposed  highway  project 
begins  in  Jasper  County  at  the  terminus 
of  hiterstate  44  and  southbound  Route 
71,  and  travels  north  to  meet  existing 
northboimd  Route  71  near  Carterville 
City.  The  total  project  distance  is 
approximately  5.8  miles.  The  proposal 
will  provide  relocation  of  U.S.  Route  71 
to  a  Range  Line  Road  bypass  artery 
immediately  east  of  Joplin  city  limits. 
The  new  north-south  route  would 
provide  a  needed  eastern  access  to  the 
east-west  arterials  to  Jophn.  The 
proposed  project  would  provide  a  foiu-- 
lane  fully  limited  access  roadway  on 
total  relocation  for  the  entire  length  of 
the  project.  Interchanges  will  be 
provided  at  major  arterial  crossroads. 

2.  Alternatives  currently  under 
consideration  include  three  "build"' 


alternatives,  the  "no  build"  alternative. 
and  upgrading  of  existing  facilities. 

3.  To  date,  preliminary  information 
has  been  furnished  to  local  officials, 
legislators,  and  other  interested  parties. 
Presedt&tion  of  the  concept  has  been 
made  at  the  local  level  and  input 
received.  The  scoping  process  will  be 
initiated  with  Federal,  State,  and  local 
agencies  as  the  study  progresses. 
Further  public  hearings  also  will  be 
held.  To  ensure  that  the  full  range  of 
issues  related  to  this  proposed  action 
are  addressed  and  all  significant  issues 
,  identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  and  questions  concerning 
this  proposed  action  and  the  EIS  should 
be  directed  to  the  FHWA  or  the 
Missouri  Highway  and  Transportation 
Department  at  the  addresses  provided 
above. 

Issued  on:  November  18. 1993. 
Donald  L.  Neumann. 

Program  Engineer,  Jefferson  City.  Missouri 
[FR  Doc.  93-30085  Filed  12-8-93;  8:45  am] 
BILUNO  CODE  4910-22-M 


Environmental  Impact  Statement: 
Pierce  County,  WA 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway 
construction  project  in  Pierce  County. 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barry  F.  Morehead.  Division 
Administrator,  Federal  Highway 
Administration,  711  South  Capitol  Way, 
suite  501,  Olympia,  WA  98501. 
telephone;  (206)  753-9480;  or  Gary 
Demich,  District  Administrator,  District 
3.  Washington  State  Department  of 
Transportation.  P.O.  Box  7440. 
Olympia.  WA  98504.  telephone:  (206) 
357-2659. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA  in  cooperation  with  the 
Washington  State  Department  of 
Transportation  will  prepare  an 
environmental  impact  statement  on  a 
proposal  to  improve  State  Route  16  (SR 
16)  in  Pierce  County,  Washington.  The 
proposed  improvement  would  provide 
additional  capacity  in  the  form  of  High 
Occupancy  Vehicle  (HOV)  lanes  from 
the  Jackson  Street  Interchange  in 
Tacoma.  to  the  Gig  Harbor  (Pioneer 
Way)  interchange  on  the  Kitsap 
Peninsula, .a  distance  of  5  miles. 
Additional  capacity  across  the  Tacoma 
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Narrows  would  be  provided  by  either 
retrofitting  the  Tacoma  Narrows  Bridge 
or  by  construction  of  a  new  parallel 
span.  Also  included  in  this  proposal  is 
the  replacement  of  interchanges  at  14th 
Avenue  NW.,  24th  Street  NW.  and  the 
construction  of  a  new  full  interchange 
somewhere  between  Stone  Drive  and 
36th  Street  NW. 

This  highway  improvement  is 
considered  necessary  to  alleviate 
congestion,  decrease  delays,  and 
improve  safety.  The  SR  16  corridor 
between  SR  5  and  Gig  Harbor  has 
experienced  substantial  increases  in 
traffic  volumes,  congestion  and 
accidents  as  a  result  of  regional  growth 
as  regional  grov^rth  patterns  have 
estabUshed  this  corridor  as  a  major 
commute  route.  There  are  no  alternate 
routes  between  Tacoma  and  Gig  Harbor 
and  the  existing  roadway  geometries  on 
the  Tacoma  Narrows  Bridge  are 
substandard.  These  factors  result  in 
even  minor  traffic  accidents  in  the 
corridor  causing  major  backups  and 
long  delays.  The  proposed  improvement 
would  resolve  safety  concerns  by 
relieving  congestion  and  correcting 
substandard  roadway  geometries.  The 
proposed  HOV  lanes  are  consistent 
with,  and  a  part  of,  WSDOT's  overall 
Traffic  Management  System  (TMS)  for 
the  SR  16  corridor.  The  goal  of  this  TMS 
is  to  increase  the  people  carrying 
capacity  of  the  existing  facilities  by 
encouraging  the  use  of  transit,  carpools 
and  vanpools  while  decreasing  reliance 
on  single  occupancy  vehicles. 

Alternatives  under  consideration 
include  (1)  no  action;  (2)  placing  HOV 
lanes  in  the  highway  median  combined 
with  a  retrofit  of  the  existing  bridge  to 
accommodate  HOV  lanes;  and  (3) 
placing  HOV  lanes  in  the  highway 
median  combined  with  a  new  bridge  on 
a  parallel  alignment.  Incorporated  into 
and  studied  with  the  various  build 
alternatives  will  be  (1)  design  variations 
for  HOV  lane  placement  within  the  right 
of  way,  (2)  bridge  retrofit  and  new  span 
design  options  and  (3)  siting  options  for 
the  proposed  new  interchange  between 
Stone  Drive  and  36th  Street  NW. 

Announcements  describing  the 
proposed  action  and  soliciting 
comments  will  be  sent  to  appropriate 
Federal,  State  and  local  agencies.  These 
will  also  be  sent  to  affected  Indian 
Tribes,  private  organizations  and 
citizens  who  have  previously  expressed 
or  are  known  to  have  interest  in  this 
proposal.  A  series  of  public  meetings 
were  held  in  Gig  Harbor,  Port  Orchard, 
and  Tacoma  on  November  29,  December 
1  and  December  2, 1993  respectively. 
Additional  public  meetings  will  be  held 
prior  to  the  release  of  the  Draft  EIS  on 
the  project.  A  Public  Hearing  will  be 


held  after  the  release  of  the  Draft  EIS  to 
receive  public  and  agency  comments  on 
the  EIS.  Public  notice  will  be  given  of 
the  time  and  place  of  the  future 
meetings  and  hearing.  The  draft  EIS  will 
be  available  for  public  and  agency 
review  and  comment  prior  to  the  public 
hearing. 

It  is  important  that  the  full  range  of 
issues  related  to  this  proposal  action  be 
addressed  and  that  all  significant  issues 
be  identified.  To  ensure  this,  comments 
and  suggestions  are  invited  fit>m  all 
interested  parties.  Comments  or 
questions  concerning  this  proposed 
action  and  the  EIS  should  be  directed  to 
the  FHWA  at  the  address  and  phone 
number  provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research. 
Planning  and  Construction.  The  regulations 
implementing  Executive  order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program) 

Issued  on  December  1 ,  1993. 
Jose  M.  Miranda, 

Environmental  Program  Manager,  Federal 
Highway  Administration,  Washington 
Division. 

[FR  Doc  93-30086  Filed  12-8-93;  8:45  am] 
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National  Highway  Traffic  Safety 
Administration 

[Docket  No.  93-86;  Notice  1] 

General  Tire,  Inc.;  Receipt  of  Petition 
for  Determination  of  Inconsequential 
Noncompliance 

General  Tire,  Inc.,  (General  Tire)  of 
Akron,  Ohio,  has  determined  that  some 
of  its  tires  fail  to  comply  with  49  CFR 
571.119,  "New  Pneumatic  Tires  for 
Vehicles  Other  Than  Passenger  Cars." 
(Federal  Motor  Vehicle  Safety  Standard 
(FMVSS)  No.  119),  and  has  filed  an 
appropriate  report  pursuant  to  49  CFR 
part  573,  "Defect  and  Noncompliance 
Reports."  General  Tire  has  also 
petitioned  to  be  exempted  from  the 
notification  and  remedy  requirements  of 
the  National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C.  1381  et  seq.)  on 
the  basis  that  the  noncompliance  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety. 

This  notice  of  receipt  of  a  petition  is 
published  under  section  157  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C.  1417)  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  judgement  concerning  the 
merits  of  the  petition. 

Section  S6.5  of  FMVSS  No.  119 
specifies  that  each  tire  be  labeled  with 
the  name  of  the  manufacturer  or  brand 


name,  and  number  assigned  to  the 
manufactured  in  the  manner  specified  in 
Part  574.  In  addition,  if  the  tire  is 
manufactured  for  a  brand  name  owner, 
a  code  must  be  included  for  this  brand 
name  owner. 

During  the  week  of  August  8  to 
August  14. 1993.  General  Tire 
manufactured  approximately  420  285/ 
75R24.5  MlOlZ  Toyo  truck  tires  that 
bear  incorrect  serial  numbers.  These 
tires  were  produced  with  the  GTY  plant 
code  for  Yokohama  (6B)  and  the  brand 
name  owner  code  for  Yokohama  (9LA). 
These  tires  should  have  been  produced 
with  the  GTY  plant  code  for  Toyo  (3C) 
and  the  brand  name  owner  code  for 
Toyo  (9LB).  The  remaining 
nomenclature  in  the  serial  number  is 
correct.  The  full  serial  number  on  the 
tires  was  labeled  as  6B4K9LA323. 
Instead  the  serial  number  should  have 
been  3C4K9LB323. 

General  Tire  supports  its  petition  for 
inconsequential  noncompliance  with 
the  following: 

The  tires  can  still  be  identified  as  to  the 
GTY  Tire  Company  and  the  appropriate  plant 
of  manufacture,  size  and  date  of  manufacture. 
The  tires  are  branded  with  the  correct  brand 
owner  name  "Toyo." 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  on  the  petition  of  General 
Tire,  described  above.  Comments 
should  refer  to  the  Document  Number 
and  be  submitted  to:  Docket  Section, 
National  Highway  Traffic  Safety 
Administration,  room  5109,  400 
Seventh  Street,  SW.,  Washington,  IX: 
20590.  It  is  requested  but  not  required 
that  six  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date,  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  petition  is  granted  or  denied, 
the  notice  will  be  published  in  the 
Federal  Register  pursuant  to  the 
authority  indicated  below. 

Comment  closing  date:  January  10, 
1994 

(15  U.S.C  1417;  delegaUons  of  authority  at 
49  CFR  1.50  and  49  CFR  501.8) 

Issued  oo:  December  3, 1993. 

Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 
(FR  Doc.  93-30054  Filed  12-8-93:  8:45  am| 
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DEPARTIiBfT  OF  THE  TREASURY 

Internal  Revenue  Service 

Renewal  of  the  Ctiarter  of  the  ^ 

information  Reporting  f*ro9rafns 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  renewal  of  the  diarter 
of  the  In  formation  Reporting  Prograni 
Advisory  Committee. 

SUMMARY:  In  accordance  with  the 
Fedecal  Advisory  Committee  Act  (Pub. 
L  92-463.  as  amended),  this 
announcement  serves  as  notice  that  the 
Department  of  the  Treasury  and  the 
General  Services  Administration's 
Committee  Management  Secretariat 
have  renewed  the  charter  of  the 
Information  Reporting  Program 
Advisory  Committee  (IRPAC)  for  a  two- 
year  period  beginning  on  November  22. 
1993.  As  the  services  of  IRPAC  are 
expected  to  be  needed  for  an  indefinite 
period  of  time,  no  termination  date  has 
been  established  which  is  less  than  two 
years  firom  this  date. 

SUPPlfMENTARY  INFORMATION:  In  1991 
the  Internal  Revenue  IRS  established 
IRPAC  The  primary  purpose  of  IRPAC 
is  to  provide  an  organized  public  forum 
for  discussion  of  relevant  information 
reporting  issues  between  the  officials  of 
the  IRS  and  representatives  of  the  payer 
community.  IRPAC  oners  constructive 
observations  about  current  or  proposed 
policies,  programs,  and  procedures  and. 
when  necessary,  suggests  ways  to 
improve  the  operation  of  the 
Information  Reporting  Program.  IRPAC 
rep>orts  to  the  Executive  Director, 
Information  Reporting  Program  (IRP), 
who  is  the  executive  responsible  for 


informatiao  reporting  and  is  charged 
with  its  system-wide  planning  and 
improvement.  IRPAC  is  instrumental  in 
providing  advice  to  enhance  the  IRP 
Program.  Increasing  participation  by 
external  stakeholders  in  the  planning 
and  improvement  of  the  tax  system  has 
furthered  the  goals  of  increasing 
voluntary  compliance  and  reduction  of 
burden.  IRPAC  is  currently  comprised 
of  18  representatives  from  various 
segments  of  the  private  sector  payer 
community  and  one  member  from  the 
Social  Security  Administration.  IRPAC 
members  are  not  paid  for  their  time  or 
services,  but  consistent  with  Federal 
regulations,  they  are  reimbursed  for 
their  travel  and  lodging  expenses  to 
attend  two  or  three  meetings  each  year. 
DATES:  The  request  for  renewal  of  the 
charter  was  signed  by  the  Secretary  of 
the  Treasury  on  November  22, 1993. 
Official  approval  from  the  General 
Service  Afbninistration's  Committee 
Management  Secretariat  was  obtained 
on  the  same  day.  This  charter  renewal 
will  expire  in  two  years. 
ADDRESSES:  Questions  or  concerns 
should  be  directed  to  Ms.  Katharine 
LaBuda  at  IRS.  IRP  Planning  and 
Management  Staff.  CP:EX:I:P,  room 
2011. 1111  Constitution  Avenue,  NW., 
Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  or  concerns  will  also  be  taken 
over  the  telephone.  Call  Ms.  Katherine 
LaBuda  at  202-622-3404  (not  a  toll-free 
number).  ^ 

Dated:  December  1, 1993. 
Don  Jung. 

Acting  Staff  Chief,  Planning  and  Management 
Staff.  Information  Reporting  Program. 

(PR  Doc  93-30003  Filed  12-«-«3: 8:45  am] 
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UNITED  STATES  mf=ORMATION 
AGENCY 

Culturany  Significant  Objects  Imported 
for  E)({>}bitlon;  Determination 

Notice  is  hereby  given  of  the 
following  determination:  Pursuant  to 
the  authority  vested  in  me  by  the  act  of 
October  19, 1965  (79  Stat.  985,  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27, 1978  (43  FR  13359,  March  29, 1978). 
and  Delegation  Order  No.  85-5  of  June 
27, 1985  (50  FR  27393,  July  2. 1985),  I 
hereby  determine  that  the  objects  to  be 
included  in  the  exhibit  "Ludovico 
Carracci"  (see  list  >).  imported  from 
abroad  for  the  temporary  exhibition 
without  profit  within  the  United  States, 
are  of  cultural  significance.  These 
objects  are  imported  pursuant  to  loan 
agreements  with  foreign  lenders.  I  also 
determine  that  the  temporary  exhibition 
or  display  of  the  listed  exhibit  objects  at 
the  Kimbell  Art  Museum.  Fort  Worth. 
Texas,  beginning  on  or  about  January 
22. 1994.  to  on  or  about  April  10. 1994. 
is  in  the  national  interest. 

Public  notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 

Dated:  December  3, 1993. 
R.  Wallace  Stuart, 

Acting  General  Counsel. 

(FR  Doc  93-30049  Filed  12-8-93;  8:45  ami 
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■  A  copy  of  this  list  may  be  obtained  by 
contacting  Lone }.  Nierenberg  of  the  OfHce  of  the 
General  Counsel  of  USIA.  The  telephone  number  is 
202/619-6975:  the  addraM  is  room  700.  U.S. 
Information  Agency,  30l-4th  Street.  SW.. 
Washington.  DC  20547 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  pubfished  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  COMMUNICATIONS  COMMISSION 

FCC  To  Hold  Open  Commission 
Meeting  Monday,  December  13, 1993 

The  Federal  Commimications 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  listed  below  on  Monday, 
December  13, 1993,  which  is  scheduled 
to  commence  at  10:00  a.m.,  in  room  856, 
at  1919  M  Street,  NW..  Washington,  DC. 

Item  No..  Bureau,  and  Subject 

1— Mass  Media— Title:  Briefing  to  the 
Commission  on  Cable  Enforcement 
Matters.  Summary:  The  Mass  Media 
Bureau  will  report  to  the  Commission  on 
cable  enforcement  activities. 

2— Mass  Media  Managing  Director— Title: 
Amendment  of  Part  0  of  the  Commission's 
Rules  and  Regulations.  Summary:  The 
Commission  will  consider  a  proposal 
related  to  the  organization  of  its  cable 
television  activities. 

3— Office  of  Engineering  and  Technology — 
Title:  Amendment  of  Section  2.106  of  the 
Commission's  Rules  to  Allocate  the  1610- 
1626  5  MHz  and  2483.5-2500  MHz  Bands 
for  the  Mobile-Satellite  Service  (MSS) 
Including  Non-geostationary  Satellites  (ET 
Docket  No.  92-28.  RM-7771,  RM-7773. 
RM-7805,  RM-7806  and  RM-7927). 
Summary:  The  Commission  will  consider 
adoption  of  a  Report  and  Order  addressing 
allocation  of  the  1610-1626.5  MHz  and 
2483.5-2500  MHz  bands  for  MSS  use. 

4— Private  Radio— Title:  Amendment  of  the 
Amateur  Service  Rules  to  Implement  a 
Vanity  Call  Sign  System,  and  Deletion  of 
Private  Entity  Call  Sign  Administrators 
from  Amateur  Service  Rules.  Summary: 
The  Commission  will  consider  adoption  of 
a  Notice  of  Proposed  Rulemaking 
concerning  whether  to  issue  vanity  call 
signs  for  a  fee,  and  a  Memorandum 
Opinion  and  Order  concerning  whether  to 
delete  rules  that  provide  for  private  entity 
call  sign  administrators. 

The  summaries  listed  in  this  notice 
are  intended  for  the  use  of  the  public 
attending  open  Commission  meetings. 
Information  not  summaries  may  also  be 
considered  at  such  meetings. 
Consequently  these  summaries  should 
not  be  interpreted  to  limit  the 
Commission's  authority  to  consider  any 
relevant  information. 

This  meeting  may  be  continued  the 
following  work  day  to  allow  the 
Commission  to  complete  appropriate 
action. 


Additional  information  concerning 
this  meeting  may  be  obtained  from 
Steve  Svab,  OHice  of  Public  Affairs, 
telephone  ntmiber  (202)  632-5050. 

Federal  Conununications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

[FR  Doc.  93-30178  Filed  12-7-93;  11:24  am) 

MLLMQ  COOC  t712-01-M 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will  ♦ 
meet  in  open  session  at  10:00  a.m.  on 
Tuesday,  December  14, 1993,  to 
consider  the  following  matters: 

Summary  Agenda: 

No  substantive  discussion  of  the 
following  items  is  anticipated.  These 
matters  will  be  resolved  with  a  single 
vote  unless  a  member  of  the  Board  of 
Directors  requests  that  an  item  be 
moved  to  the  discussion  agenda. 

Disposition  of  minutes  of  previous 
meetings. 

Reports  of  actions  approved  by  the 
standing  conunittees  of  the  Corporation  and 
by  officers  of  the  Corporation  pursuant  to 
authority  delegated  by  the  Board  of  Directors. 

Memorandum  re:  Report  to  Congress 
analyzing  the  effect  of  early  resolution  on  the 
deposit  insurance  funds. 

Discussion  Agenda: 

Memorandum  re:  The  Corporation's  1994 
Business  Plan. 

Memorandum  and  resolution  re:  The 
Corporation's  Information  Resources 
Management  Plan. 

Memorandum  and  resolution  re:  Proposed 
amendments  to  Part  325  of  the  Corporation's 
rules  and  regulations,  entitled  "Capital 
Maintenance,"  which  would  revise  the 
definition  of  common  stocldiolders'  equity 
under  the  Corporation's  leverage  and  risk- 
based  capital  standards  to  include  the  net 
unrealized  holding  gains  and  losses  on 
available-for-sale  securities. 

Memorandum  and  resolution  re:  Final 
amendments  to  Part  325  of  the  Corporation's 
rules  and  regulations,  entitled  "Capital 
Maintenance,"  which  assigns  loans  secured 
by  multifamily  residential  properties 
("multifomily  housing  loans")  that  meet 
certain  pmdential  criteria  to  the  50  percent 
risk  weight  category. 

Memorandum  and  resolution  re:  Final 
amendments  to  Part  360  of  the  Corporation's 


rules  and  regulations,  entitled  "Receivership 
Rules,"  which  comply  with  the  statutory 
requirement  of  prescribing  regulations  on  the 
prohibition  against  increasing  losses  to  the 
insurance  funds  by  protecting  uninsured 
depositore  and  non-depositor  creditors  of 
insured  depository  institutions. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550— 17th  Street, 
NW.,  Washington.  DC. 

The  FDIC  will  provide  attendees  with 
auxiliary  aids  (e.g..  sign  language 
interpretation)  required  for  this  meeting. 
Those  attendees  needing  such  assistance 
should  call  (202)  942-3132  (Voice); 
(202)  942-3111  (TTY).  to  make 
necessary  arrangements. 

Requests  for  mrther  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Robert  E.  Feldman,  Deputy 
Executive  Secretary  of  the  Corporation, 
at  (202)  89»-6757. 

Dated:  December  7, 1993. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman. 
Deputy  Executive  Secretary. 
(FR  Doc.  93-30275  Filed  12-7-93;  3:01  pm| 

BNOJNO  COOC  •714.«1-M 

FEDERAL  DEPOSrT  MSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C  552b),  notice  is  hereby  given  that 
at  10:30  a.m.  on  Tuesday.  December  14. 
1993.  the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  closed  session,  by  vote  of  the 
Board  of  Directors,  pursuant  to  sections 
552b(c)(2),  (c)(4),  (c)(6),  (c)(8), 
(c)(9)(A)(ii).  (c)(9)(B),  and  (c)(10)  of  Title 
5,  United  States  Code,  to  consider  the 
following  matters: 

Summary  Agenda: 

No  substantive  discussion  of  the 
following  items  is  anticipated.  These 
matters  will  be  resolved  with  a  single 
vote  unless  a  member  of  the  Board  of 
Directors  requests  that  an  item  be 
moved  to  the  discussion  agenda. 

Personnel  actions  regarding  appointments, 
promotions,  administrative  pay  increases, 
reassignmeats,  retirements,  separations, 
removal,  etc.: 

Names  of  employees  authorized  to  be 
exempt  from  disclosure  pursuant  to  the 
provisions  of  subsections  (c)(2)  and  (c)(6)  of 
the  "Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(2)  and  (c)(6)). 
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Recommendations  writh  respect  to  the 
initiation,  tennination,  or  conduct  of 
administrative  enforcement  proceedings 
(cease-and-desist  procsedings,  tenninatioa- 
of-insurance  proceedings,  suspension  or 
removal  proceedings,  or  assessment  of  civil  '' 
money  penalties)  against  certain  insured 
depository  Institutions  or  officers,  directors, 
employees,  agents  or  other  persons 
participating  in  the  conduct  of  the  afhirs 
thereof: 

Names  of  persons  and  names  and  locations 
of  depository  institutions  authorized  to  be 
exempt  from  disclosure  pursuant  to  the 
provisions  of  subsections  (cH6),  (cKB),  and 
(c)(9)(A)(ii)  of  the  "Government  in  the 
Sunshine  Act"  (S  U.S^  552b(cM6).  (cH8). 
and  (c)(9)(A)(ii)). 

Note:  Some  matters  hlling  writhin  this 
category  may  be  placed  on  the  discussion 
agenda  without  further  public  notice  if  it 
becomes  likely  that  substantive  disctisaion  of 
those  matters  will  occur  at  the  meeting. 

Discussion  Agenda: 

Matters  relating  to  the  Corporation's 
corporate  and  supervisory  activities. 

The  meeting  will  be  held  in  the  Board 
Room  on  tlie  sixth  floor  of  the  FDIC 
Building  located  at  550-17th  Street, 
NW..  Washington,  DC. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Robert  E.  Feldman,  Deputy 
Executive  Secretary  of  the  Corporation, 
at  (202)  89&-6757. 

Dated:  December  7, 1993. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Deputy  Executive  Secretary. 
IFR  Doc.  93-30276  Filed  12-7-93;  3:01  pml 

BILUNO  COOC  «rM-*l-M 

FEDERAL  ELECTION  COMMISSIOM 
"FEDERAL  REGISTER"  NUMBER:  93-29188. 
PREVIOUSLY  ANNOUNCED  DATE  AND  TIME: 
Thursday,  December  2, 1993, 10:00  a.m.. 
meeting  open  to  the  public 

The  following  item  was  added  to  the 
agenda  to  be  discussed  imder 
administrative  matters: 

Program  Evaluation  of  the  Efficacy  of  the 
Allocation  Regulations. 

"FEDERAL  REGISTER"  NUMBER:  93-29649. 
PREVIOUSLY  ANNOUNCED  DATE  AND  TIME: 
Thursday,  December  9, 1993. 10:00  a.m.. 
meeting  open  to  the  public 

The  following  item  was  continued 
from  meeting  of  December  2, 1993: 

Program  Evaluation  of  the  Efficacy  of  the 
.Mlocation  Regulations. 

DATE  AND  THE:  Wednesday,  December 
15, 1993  at  10:00  a.m. 

PLACE:  999  E  Street,  NW.,  Washington, 
DC  (Ninth  Floor). 

STATUS:  This  meeting  will  be  open  to  the 

public. 


ITEMS  TO  BE  DISCU8SE0: 

Correction  and  Approval  of  Minutes. 

Election  of  Chairman  and  Vice  Chairman 
for  1994. 

Advisory  Opinion  1993-22:  The  Honorable 
Robert  A.  Roe. 

Administrative  Matters. 

DATE  AND  TME:  Wednesday,  December 
15, 1993,  to  convene  after  the  open 
meeting. 

PLACE:  999  E  Street,  NW.,  Washington. 
DC. 

STATtiS:  This  meeting  will  be  closed  to 
the  public 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C 
§437g. 

Audits  conducted  pursuant  to  2  U.S.C. 
§  437g,  §  438(b),  and  Title  26,  U.S.Q 

Matters  concerning  participation  in  civil 
actions  or  proceedings  or  arbitration. 

Internal  personnel  rules  and  procedures  or 
matters  affecting  a  [tarticular  employee. 

PERSON  TO  COffTACT  POR  MFORMATION: 
Mr.  Fred  Eiland,  Press  Officer. 
Telephone:  (202)  219-4155. 
Delores  Hardy. 

Administrative  Assistant. 

IFR  Doc.  93-30278  Filed  12-7-93;  3:02  pm) 

BH.UNQ  COM  C71«-0t-M 

FEDBUL  RETIREMENT  THRIFT  MVESTMENT 
BOARD 

TIME  AND  DATE:  lOKM)  a.m..  December  20, 
1993. 

PLACE:  4th  Floor.  Conference  Room, 
1250  H  Street,  NW..  Washington.  DC. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  the  minutes  of  the 
November  15, 1993,  Board  meeting. 

2.  Thrift  Savings  Plan  activity  report  by  the 
Executive  Director. 

3.  Review  of  KPMG  Peat  Marwick  audit 
reports: 

"Pension  and  Welfare  Benefits 
Administration  Review  of  the  Thrift  Savings 
Plan  Billing  Process  at  the  United  States 
Department  of  Agriculture,  Office  of  Finance 
and  Management,  National  Finance  Center."" 

"Pension  and  Welfare  Benefits 
Administration  Review  of  the  Thrift  Savings 
Plan  System  Enhancements  and  Software 
Change  Controls  at  the  United  States 
Department  of  Agriculture,  Office  of  Finance 
and  Management.  National  Finance  Center." 

"Pension  and  Welfare  Benefits 
Administration  Review  of  the  Thrift  Savings 
Plan  Withdrawal  Operations  at  the  United 
States  Department  of  Agriculture,  Office  of 
Finance  and  Management,  National  Finance 
Center." 

4.  Appointment  of  acting  chairman. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Tom  Trabucco,  Director,  Office  of 
External  Affairs,  (202)  942-1640. 


Dated:  December  7, 1993. 
Francis  X.  Cavanaugh, 

Executive  Director.  Federal  Retirement  Thrift 

Investment  Board. 

IFR  Doc.  93-30273  Filed  12-7-93;  2:57  pmj 

BiLLMO  doin  STM-OI-M 

NATIONAL  CREDIT  UMON  ADMWilSTRATXM 

TIME  AND  DATE:  9:30  a.m.,  Tuesday, 

December  14, 1993. 

PLACE:  Board  Room.  7th  Floor.  Room 

7047, 1775  Duke  Street.  Alexandria,  VA 

22314-3426. 

STATUS:  Open. 

BOARD  BRCFINQS: 

1.  Central  Liquidity  Facility  Report  and 
Report  on  CLF  Lending  Rate. 

2.  Insurance  Fund  Report. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Minutes  of  Previous  Open 
Meeting. 

2.  International  Credit  Union  Assistance. 

3.  Community  Development  Revolving 
Loan  Program  for  Credit  Unions:  Notice 
Regarding  Applications  for  Participation. 

RECESS:  10:30  aJD. 

T«IE  AND  DATE:  11:00  a.m..  Tuesday, 

December  14, 1993. 

PLACE:  Board  Room,  7th  Floor,  Room 

7047, 1775  Duke  Street,  Alexandria,  VA 

22314-3426. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Minutes  of  Previous  Closed 
Meeting. 

2.  Appeal  of  Determination  under  Part  709, 
NCUA's  Rules  and  Regulations.  Closed 
pursuant  to  exemptions  (6)  and  (8). 

3.  Appeal  of  Determination  under  Part  745. 
NCUA's  Rules  and  Regulations.  Closed 
pursuant  to  exemptions  (6)  and  (8). 

4.  Administrative  Action  under  Section 
206  of  the  Federal  Credit  Union  Act.  Closed 
pursuant  to  exemptions  (5),  (7),  (8),  and  (10). 

5.  Personnel  Actions.  Closed  pursuant  to 
exemptions  (2)  and  (6). 

FOR  MORE  INFORMATION  CONTACT:  Becky 

Baker,  Secretary  of  the  Board, 

Telephone  (703)  518-6304. 

Becky  Baker, 

Secretary  of  the  Board. 

IFR  Doc.  93^30215  Filed  12-7-93;  1:07  pm) 

BaimO  COOC  7936-«1-M 

SECURITIES  AND  EXCHANGE  COMMISSION 
Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pubic  Law  94-409.  that 
the  Securities  and  Exchange 
Commission  will  hold  the  following 
open  meeting  during  the  week  of 
December  13, 1993. 

An  open  meeting  will  be  held  on 
Wednesday,.  December  15, 1993.  at  9:30 
a.m..  in  Room  1C30. 
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The  subject  matter  of  the  open 
meeting  scheduled  for  Wednesday, 
December  15, 1993,  at  9:30  a.m.,  will  be: 

1.  Consideration  of  whether  to  issue  a 
release  proposing  for  public  conunent 
amendments  to  the  proxy  rules  applicable  to 
registered  investment  companies  under  the 
Investment  Company  Act  of  1940  and  the 
Securities  Exchange  Act  of  1934.  The 
Amendments  would  revise  the  information 
required  in  investment  comjiany  proxy 
statements.  For  further  information,  please 
contact  Kathleen  K.  Clarke  at  (202)  272-2097. 

2.  Consideration  of  whether  to  propose  for 
public  comment  rule  18f-3  under  the 
Investment  Company  Act  of  1940  (the  "Act"), 
and  an  amendment  to  rule  12b-l  under  the 
Act.  Rule  18f-3  would  exempt  mutual  funds 
that  issue  multiple  classes  of  shares  from 
certain  restrictions  on  "senior  securities"  in 
section  18  of  the  Act.  The  amendment  to  rule 


12b-l  would  clarify  the  applicability  of  the 
rule  to  multiple  class  funds.  Additionally, 
the  Commission  is  considering  whether  to 
propose  for  public  comment  amendments  to 
Forms  N-IA,  N-14,  and  N-SAR,  rule  34b-l 
under  the  Act,  and  rules  134  and  482  under 
the  Securities  Act  of  1933.  These 
amendments  would  add  certain  disclosure 
requirements  for  multiple  class  funds  and 
funds  using  the  two-tier  "master-feeder" 
structure.  For  further  information,  please 
contact  Roseanne  Harford  at  (202)  272-7943. 
3.  Consideration  of  whether  to  propose  for 
public  comment  amendments  to  rides  and 
forms  under  the  Securities  Act  of  1933  and 
the  Investment  Company  Act  of  1940  that 
govern  money  market  funds.  The  proposed 
amendments  would  tighten  the  risk-limiting 
conditions  imposed  on  tax  exempt  money 
market  funds  by  rule  2a-7  under  the 
Investment  Company  Act  of  1940;  impose 


additional  disclosure  requirements  on  tax 
exempt  funds;  a^d  make  certain  other 
changes  to  the  Commission  rules  and  forms 
applicable  to  all  money  market  funds.  For 
further  information,  please  contact  Martha 
Piatt  at  (202)  504-2838. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Bruce 
Rosenblum  at  (202)  272-2300 

Dated:  December  6, 1993. 
lonathan  G.  Katz. 
Secretary. 

IFR  Doc.  93-30274  Filed  12-7-93:  2:58  pm) 
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Tliis  section  o(  the  FEDERAL  REGISTER 
contains  edtorial  conections  of  previously 
published  Presidentiai,  Rule.  Proposed  Rule, 
and  Notice  docunients.  These  con«ctions  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
etsewtwre  in  the  issue. 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  611  and  672 

[Docket  No.  931 1M-32M;  I.D.  1101930] 

Foreign  Fishing;  Qroundfish  of  the 
Gulf  of  Alaska 

Correction 

In  proposed  rule  document  93-28171 
begthning  on  page  60575  in  the  issue  of 


Wednesday,  November  17, 1993,  make 
the  following  corrections: 

1.  On  page  60578,  in  the  table,  in  the 
first  column,  in  the  eighth  entry,  remove 
"HelveUca". 

2.  On  the  same  page,  in  footnote  13, 
in  the  first  line,  "Sebastes  malanops" 
should  read  "Sebastes  melqnops". 

3.  On  page  60582,  in  Table  5.,  in  the 
second,  fourth,  and  sixth  columns, 
"Amounts"  should  read  "Amoimt". 

BILLMa  COOC  1S06-01-O 


DEPARTMENT  OF  TRANSPORTATION 
Maritime  Administration 
46  CFR  Part  232 

[Docket  No.  R-1 50] 
RtN  2133-AB05 

Uniform  Financial  Reporting 
Requirements 

Correction 

In  rule  document  93-28704  beginning 
on  page  62043  in  the  issue  of 
Wednesday,  November  24, 1993,  make 
the  following  correction: 

S  232.4   [Conrected] 

On  page  62044,  in  the  first  column,  in 
amendatory  instruction  6.,  in  paragraph 
d.,  in  the  first  line,  "(h)(A)(8)(i)"  should 
read"(b)(A)(fl){i)". 

BRUNQCOOC  1506414 
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Part  II 

Department  of  the 
Interior 

Nationai  Park  Service 

Concessions  Rate  Administration 
Program;  Notice 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Concessions  Rate  Administration 
Program 

AGENCY:  National  Park  Service.  Interior. 
ACTION:  Notices. 

SWIilARY:  NPS-48,  "The  Concessions 
Guideline"  is  an  administrative  staff 
manual  for  use  by  National  Park  Service 
employees  involved  with  the 
administration  of  concessions  in  areas 
of  the  National  Park  System.  Chapter  18 
of  NPS-48  is  concerned  with 
procedures  through  which  NPS  officials 
review  and  approve  prices  charged  by 
NPS  concessioners.  Chapter  18  is  being 
published  in  its  entirety  for  the 
convenience  of  the  public.  Pursuant  to 
law,  it  need  only  be  made  available  by 
NPS  for  public  inspection  and  copying. 

Dated:  November  30, 1993. 
David  L.  Moffitt, 

Acting  Associate  Director,  Operations. 

Rate  Administration  Program 

A.  Law,  Regulation  and  Policy 

Public  Law  89-249  (Concessions 
Policy  Act)  requires  the  Secretary  to 
exercise  his  authority  in  a  manner 
consistent  with  a  reasonable 
opportunity  for  the  concessioner  to 
realize  a  profit  on  his  operation  as  a 
whole  commensurate  with  the  capital 
invested  and  the  obligations  assumed. 

The  reasonableness  of  a 
concessioner's  rates  to  the  public  shall, 
unless  otherwise  provided  in  the 
contract,  be  judged  primarily  by 
comparison  with  those  current  for 
facilities  and  services  of  comparable 
character  and  operating  under  similar 
conditions,  with  due  consideration  for 
length  of  season,  provision  for 
peakloads,  average  percentage  of 
occupancy,  accessibility,  availability 
and  costs  of  labor  and  materials,  type  of 
patronage,  and  other  factors  deemed 
significant  by  the  Secretary. 

16  U.S.C.  lb(4)  Provides  for  NPS  to 
fiimish.  on  a  reimbursement  of 
appropriation  basis,  all  types  of  utility 
services  to  concessioners,  contractors, 
permittee,  or  other  users  of  such 
services,  within  the  National  Park 
System  provided,  that  reimbursements 
for  cost  of  such  utility  services  may  be 
credited  to  the  appropriation  current  at 
the  time  reimbursements  are  received. 

0MB  Circular  A-25,  User  Charges, 
September  3, 1959,  outlines  the  scope  of 
user  charges  for  certain  government 
services  and  property  including  utilities 
and  defines  policies,  guidelines,  and 
reporting  forms  for  user  charge  systems. 


National  Park  Service  Management 
Policies,  Chapter  10,  Concessions 
Management,  provides  for  the  NPS  to 
approve  concessioner  rates  based  on 
comparable  facilities  and  services 
provided  in  the  private  sector. 
Concessioner  rates  are  to  be  determined 
in  accordance  with  rate  study 
procedures  contained  in  the 
"Concessions  Guideline"  (NPS-48). 
Concessioners  that  provide  overnight 
accommodations  will  provide  a 
reasonable  proportion  of  the 
accommodations  at  low  prices. 

The  NPS  may  provide  utilities  to 
concessioners.  The  cost  to  the 
concessioner  for  utiUties  will  be  based 
on  operating  costs  or  on  comparabiUty, 
whichever  is  greater.  Concessioners  will 
be  permitted  to  pass  through  to  visitors 
utility  costs  that  exceed  comfmrable 
utility  charges.  When  operating  costs  are 
so  higk  that  they  could  jeopardize  the 
economic  viability  of  the  concession, 
and  when  they  cannot  be  passed 
through  to  visitors  because  the  prices 
would  be  unreasonable,  the  utility 
charges  may  be  reduced,  but  not  lower 
than  comparable  utility  costs. 

B.  Objectives 

The  objective  of  rate  approval  is  to 
assure  that  concessioner  rates  and 
charges  to  the  public  are  commensurate 
with  the  level  of  services  and  facilities 
provided,  as  well  as  reasonable  and 
comparable  with  similar  services  and 
facilities  provided  by  the  private  sector. 

The  Superintendent  is  responsible  for 
meeting  this  objective  to  the  greatest 
extent  possible  through  approving, 
disapproving,  or  modifying 
concessioner  rate  requests  after 
conducting  a  study  using  one  of  the  rate 
approval  methods  discussed  in 
Paragraph  D.  4.  and  Paragraph  E. 

Rate  approval  decisions  must  be 
properly  documented  by  supporting  rate 
approval  studies.  These  studies  must 
meet  the  objective  stated  above  and 
should  also: 

1.  Produce  defendable  results  which  are 
valid  and  reliable. 

2.  Provide  a  degree  of  uniformity  and 
consistency  Servicewide. 

3.  Be  as  simple  and  as  objective  as 
possible. 

4.  Address  all  types  of  facilities  and 
services  found  in  the  park  area. 

C.  Responsibilities 
1.  Washington 

a.  Establish  and  update  policy. 

b.  Ensure  actions  by  Regions  are 
consistent  with  policy  and  coordinated 
among  Regions. 

c.  Upon  request,  provide  current  price 
increase/decrease  index  to  Regions  and 


rates  for  hostel  operations  as  charged  by 
American  Youth  Hostels,  Inc. 

d.  Provide  training  to  the  Regions  in 
the  use  of  the  rate  approval  process. 

2.  Region 

a.  Provide  assistance  to  park  areas  as 
required  and  requested. 

b.  Ensure  that  the  application  of  the 
rate  approval  procedure  is  consistent 
with  policy. 

c.  Provide  guidance  and  training. 

d.  Approves  the  selection  of  rate 
approval  methods  proposed  by  the  park, 
except  the  method  used  to  approve  rates 
for  operations  conducted  under  a 
Limited  Permit. 

e.  Rule  on  rate  appeals. 

f.  Provide  current  price  increase/ 
decrease  index  to  parks  as  needed  and/ 
or  requested. 

3.  Park 

a.  In  cooperation  with  concessioners, 
establish  a  time  frame  in  which  rate 
requests  are  to  be  submitted. 

b.  Perform  rate  approval  studies  for 
each  concession  service  as  needed, 
using  the  method  agreed  to  between  the 
Region  and  park  after  the  park  has 
consulted  with  the  concessioner, 
"except  as  stated  in  h..  below." 

c.  Approve  a  rate  schedule,  including 
each  product,  category  of  products  in 
some  cases,  or  service  offered  by  the 
concessioner. 

d.  As  necessary,  adjust  rates  to  recoup 
utility  costs. 

e.  Monitor  the  concessioner  to  assure 
that  only  approved  rates  are  charged  for 
the  specified  quality  and  quantity  of 
goods  or  services  sold. 

f.  Provide  Region  with  such  rate 
studies  and  current  rate  schedules  if 
they  are  desired  by  the  Region  for 
overview  purposes. 

g.  Maintain  current  rate  schedules  at 
the  park. 

"h.  Approves  own  rate  approval 
method  for  Limited  Concession 
Permits." 

D.  Elements  of  the  program 

1.  Preparation  And  Use  Of  Rate 
Schedules 

a.  Rate  request  submission. — 
Timeliness — ^The  Superintendent,  in 
cooperation  with  the  concessioner,  will 
establish  deadlines  in  which  the 
concessioner  will  submit  rate  requests 
which  the  Superintendent  will  review 
and  act  upon.  Due  to  different 
conditions  in  each  park  and  the  method 
of  operating  by  concessioners, 
timetables  will  vary.  It  is,  therefore, 
incumbent  upon  the  Superintendent 
and  the  concessioner  to  establish 
submittal  and  review  time  h^mes  for 
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rate  requests,  taking  into  consideration 
the  need  for  concessioners  to  prepare 
advertising  material,  brochures,  rale 
schedules  for  the  public,  and  supplying 
these  to  commercial  tour  agents  and 
others  who  prepare  tour  information. 
The  established  time  frames  are  to  be 
documented  and  made  part  of  the 
concessioner's  pricing  file.  Time  frames 
should  not  be  construed  to  deny  the 
concessioner  the  privilege  of  requesting 
reviews  consistent  with  comparability. 

Utilizing  the  procedures  in  the  rate 
approval  process,  rate  requests  can  be 
reviewed  in  minimal  time,  once  the 
method  has  been  determined  and  used 
once.  Therefore,  to  expedite  requests, 
the  concessioners  should  be  encouraged 
to  notify  the  Superintendent  of  their 
intent  to  submit  price  increase  requests 
so  that  the  Superintendent  can  begin  to 
update  the  pricing  data,  and  thereby 
minimize  the  review  time,  and  yet  be 
able  to  conduct  a  thorough  pricing 
review. 

6.  Required  information. — When 
requesting  an  increase  in  prices,  the 
concessioner  is  to  provide  the  following 
information  as  appropriate.  This  data  is 
to  be  made  part  of  the  rate  schedule  that 
is  discussed  in  Paragraph  d.,  below. 

(1)  Portions  of  all  fotnl  service  items. 

(2)  Items  provided  with  dinners,  i.e., 
salads,  beverage,  dessert,  etc. 

(3)  All  menus  to  be  used,  including 
children's  menus. 

(4)  Description  of  room 
accommodations,  such  as  two  double 
beds,  with  or  without  bath,  etc. 

(5)  In-season  and  off-season  rates, 
special  rates,  group  rates,  if  appropriate. 

(6)  Price  per  extra  person,  crib,  etc. 

(7)  Distance,  routes  to  be  followed, 
ratio  of  guides  to  visitors  utilizing 
service,  narrators,  etc.,  for  tour  and 
guide-tvpe  operations. 

(8)  The  cost  basis  of  markup  is  to  be 
specified  indicating  transportation, 
trade,  or  cash  discounts. 

(9)  Reservation  deposits  and 
cancellation  refunds  and  charges.  (See 
Chapter  29  of  this  Guideline, 
Reservations  and  Conventions). 

(10)  Reduced  Rates  to  Federal 
Employees.  (See  Chapter  30  of  this 
Guideline,  Accepting  Reduced  Rates 
and  Items  of  Nominal  Value  From 
Concessioners.) 

(11)  Complete  description  of  service/ 
product  to  be  provided  for  the  price 
charged. 

(12)  Any  additional  information 
needed  to  assist  in  the  price  analysis. 

c.  Other  provisions. — In  administering 
the  concessioner  rate  process,  the 
following  provisions  are  to  be  followed: 

(1)  Approved  Rates — Approved  prices 
are  to  be  the  maximum  charged  the 
visiting  public.  Under  no  circumstances 


will  higher  prices  be  charged.  In 
addition  to  a  maximum  price,  the 
approved  rate  includes  the  minimum 
product  or  service.  As  an  example, 
smaller  food  portions  than  those  portion 
sizes  approved  on  the  rate  schedule  will 
be  regiuded  as  an  unauthorized  rate. 

Many  times,  rates  for  the  next  year  are 
requested  by  the  concessioner  in  late 
fall  or  winter  because  of  the  need  to 
print  rate  schedules,  complete  budgets. 
and  commit  prices  to  certain 
organizations.  In  some  cases,  the 
comparables  will  take  a  wait-and-see 
attitude.  This  results  in  the 
concessioner's  needing  the  year's  rates 
approved  in,  say,  January,  to  be  effective 
at  the  beginning  of  the  season,  when  the 
comparables  are  not  ready  to  decide  on 
their  rates  until  late  spring. 

When  this  situation  occurs,  the 
concessioner  should  be  allowed  a  rate 
based  on  the  previous  year's  rates,  with 
consideration  being  given  for  known 
cost  increases,  i.e..  labor  costs,  or  by 
other  expected  increases.  This  will 
allow  rates  to  be  set  early  enough  for  the 
concessioner  to  work  out  budgets  as 
well  as  promotional  materials,  and 
should  not  result  in  a  significant 
disparity  of  rates  if  they  are  reviewed 
and  adjusted  each  year.  However,  when 
this  system  is  used,  a  rate  study  is  to  be 
done  during  the  upcoming  season  to 
readjust  the  rates  so  that  this  system  is 
not  a  perpetually  used  method,  thus 
skirting  the  use  of  an  approved  rate 
method. 

(2)  Special  Requests — No  requests  for 
an  approved  price  should  be  submitted 
by  the  concessioner  unless  the  item  is 
to  be  normally  offered  on  a  regular 
basis,  except  food  items  as  explained 
below.  The  Superintendent  may  decide 
not  to  specifically  approve  rates  for 
special  occasions  or  groups  and  may 
allow  the  concessioner  latitude  to 
determine  these  prices. 

The  concessioner  may  request  prices 
for  food  items  which  are  not  normally 
served  but  which  he/she  desires  to  serve 
as  a  result  of  special  purchases,  special 
meals  for  groups  or  emergencies. 

In  certain  cases,  telephone  requests 
may  be  made  to  obtain  approval  if 
expediency  is  needed.  These  should  be 
immediately  followed  by  a  written 
request  if  required  by  the 
Superintendent. 

(3)  Food  Service  Menus— The 
approval  of  individual  food  item  prices 
are  only  part  of  the  pricing  program. 
During  the  rate  approval  process,  the 
concessioner  will  also  prepare  the  menu 
and  submit  such  to  the  Superintendent 
for  approval.  The  Superintendent  is  to 
review  the  menu  for  appropriate 
selection  of  entrees,  food  variety,  price 


range  for  food  categories,  i.e.,  beef.  fish, 
fowl,  etc,  and  overall  pricing. 

(4)  Rate  Request  Supplement — 
Normally,  in  only  three  situations 
should  the  Superintendent  ask  the 
concessioner  to  submit  information 
indicating  an  estimate  of  the  effect  the 
price  charged  will  have  on  gross  sales 
and/or  profits.  The  three  situations  are: 
When  the  Financial  Analysis  Method  (7) 
is  to  be  used,  when  the  situation  exists 
which  was  mentioned  in  D.l.c.(l)  and 
when  prices  are  adjusted  to  recoup 
utility  costs  as  discussed  in  Paragraph 
F.l.  In  such  situations,  a  broad  estimate 
will  be  accepted  for  food  prices,  while 

a  more  stringent  estimate  would  be 
required  for  lodging,  marina,  and  other 
high-priced  services.  Under  the 
Financial  Analysis  Method,  and 
adjusting  to  recoup  utility  costs  specific 
estimates  will  be  required  for  all  price 
increase  requests,  as  well  as  other 
information. 

(5)  Individual  Item  Rates — All  rates 
for  goods  and  services  are  to  be 
approved  on  an  individual  basis  as  far 
as  practicable.  However,  the 
merchandise  pricing  method  for  groups 
or  categories  of  products  should  be 
used,  instead  of  specific  items  for 
general  merchandise,  groceries, 
souvenirs,  and  other  similar  items. 

d.  The  rate  schedule.  After  rates  have 
been  approved,  a  rate  schedule  is  to  be 
prepared  by  the  Superintendent  and  a 
copy  provided  the  concessioner  and  an 
initial  copy  provided  the  Regional 
Office  as  requested.  The  rate  schedule 
should  be  as  specific  as  possible  to 
show  the  value  received  for  the  price 
charged,  i.e.,  food  portion. 

For  ease  in  administering,  rate 
schedules  should  be  divided  into 
sections  for  the  various  services  and 
facilities  provided,  and  possibly 
retained  in  looseleaf  notebook  form.  The 
following  outline  is  suggested: 

(1)  Food  and  Beverage  (Including 
Menus) 

— Full  Service  Restaurants  (breakfast, 

lunch,  dinner) 
— Cafe-Family  Restaurants  (breakfast, 

lunch,  dinner) 
— Cafeteria  (breakfast,  lunch,  dinner) 
— Fast  food 
— <3ocktail  and  Other  Beverages 

(2)  Lodging 

— Lodges  and  Cabins 

— Hostels 

— Campgrounds 

— European  Plan/Rates 

— American  Plan/Rates 

— Discounts 

— Package  Plans 

(3)  Retail  Merchandise 

— General  Merchandise 
— Grocery 


64802 Fgderal  Register  /  Vol.  58.  No.  235  t  Thursday.  December  9,  1993  /  Notices 


^<^nuine  Nativ«  and/or  Indian 
Handcraft 

(4)  Marina  Operations 
— Slips,  Moorings,  etc. 
—Boat  Rentals 

— Gasoline  and  Other  MisoeUaneous 
Hems 

(5)  Tour  Operations 

(6)  Gasoline  and  Service  Stations 

— Petroleum  Products 

— Repair  Services 

— ^Towing  and  Other  Services 

(7)  Miscellaneous  and  Other  Services 
Reservation  deposit  and  cancellation 

refunds  and  charges  (See  Chapter  29, 
Reservations  and  Conventions). 

Reduced  Rates  to  Federal  Employees 
(See  Chapter  30,  Accepting  Reduced 
Rates  and  Items  of  Nominal  Value  From 
Concessioners), 

Each  page  should  be  numbered  and 
each  section  heading  of  the  rate 
schedule  and  all  amendments  thereto 
are  to  contain  the  following  wording: 

These  rates  are  to  remain  in  effect 
until  specific  changes  are  approved  by 
the  SuperintendenL 

Minor  changes  to  rates  are  to  be  made 
on  a  page-bv-page  amendment  to  the 
basic  scheuale,  and  for  major  changes, 
the  entire  schedule  should  be  redone. 
Each  page  amended  should  show  the 
approval  date  of  the  basic  schedule  and 
the  amendment  date. 

A  sample  rate  schedule  follows: 

Lodging  Bate  Schedule 

Sample 

XYZ 

Concessiooer 
TOE  PAW— KMR 

Park  Rs&ioQ 

Motel-European  Plan 

Service 

Big  Circle  Basin 

Location 


Descfipbon 

Approved 

Rooms  101- 

w/Bath,  2  CM 

SXXXX 

236. 

Beds. 

2  Person  

XXXX 

3  Person  _ 

4  Person 

Boons  301- 

w/eatti,  1  OU 

SXXXX 

420. 

Bed 

1  Person  „„ 

XXXX 

2  Person  __ 



Above  rates  are  reduced  by  $3.00  between 
October  15  and  February  29,  inclusive.  Rates 
reduced  10  percent  for  Federal  employees 
conducting  official  business.  The  rates 
include  an  add-on  of  50c  for  utility  charges. 
The  amount  of  gross  receipts  as  a  result  of 
the  add-on  may  be  excluded  from  the 
franchise  fee  calculation. 
Other 


Deposit — SXXXX — Refunded  if  reservetion 
cancelled  within  48  hours  of  scheduled 
arrival 

Additional  Per  Person  Rate  SXXXX 

Roll-Away,  Crib  SXXXX 

Room  Service:  Menu  Attached 

Above  Rates  Approved: 

Dale/Signature 
Previous  Rates  Approved: 

Date 

These  rates  are  to  remain  in  effect  until 
specific  changes  are  approved  by  the 
Superintendent. 

2.  Appeal  Process 

In  situations  where  a  concessioner  is 
not  satisfied  with  the  rates  approved  or 
comparables  selected  by  the 
Superintendent  or  the  adjustment  for 
recouping  utility  costs,  the  concessioner 
may  appeal  the  Superintendent's 
decision.  Jf  not  settled  at  the  park  level, 
the  concessioner  may  appeal  to  the 
Regional  Director. 

The  appeal  should  be  in  the  form  of 
a  letter  to  the  Superintendent  with  the 
statement  that  the  concessioner  is 
appealing  to  the  Regional  Director.  The 
letter  should  contain  whatever  support 
or  statement  of  the  problem  that  the 
concessioner  fieels  is  necessary. 

Immediately  upon  receipt,  the 
Superintendent  will  forward  the  letter 
to  the  Regional  Director  along  with  his/ 
her  comments  and  all  related 
correspondence.  A  final  determination 
will  then  be  made  by  the  Regional 
Director.  While  a  determination  is  being 
made,  the  rates  in  effect  shall  be  those 
most  recently  approved  by  the 
Superintendent.  A  breach  of  these 
approved  prices  may  result  in  a  contract 
violation. 

The  decision  of  the  Regional  Director 
shall  be  transmitted  to  the  concessioner 
by  letter  through  the  Superintendent.  If 
the  Regional  Director  has  changed  the 
Superintendent's  decision,  the  Regional 
DirectX's  memorandum  shall  become 
an  amendment  to  the  Superintendent's 
approved  rates.  This  appeal  should  be 
acted  upon  without  unreasonable  delay. 
This  process  is  not  intended  to 
circunfivent  any  of  the  concessioner's 
legal  rights. 

3.  Complaint  System 

In  order  to  obtain  valid  and 
responsible  visitor  comments,  the 
following  notice  will  be  prominently 
posted  at  locations  deemed  appropriate 
by  the  Superintendent. 

This  service  is  operated  by  {name  of 
concessionei^,  a  corKessioner  under  contract 
with  the  U.S.  Government  and  administered 
by  the  National  Park  Service.  The 
concessioner  is  responsible  for  conducting 
these  operations  in  a  satisfactory  manner  and 


the  reasonableness  of  prices  are  based  on 
comparability.  That  is,  the  prices  are  based 
on  those  prices  charged  by  closely  similer 
privata  enterprises  outside  the  park  for 
similar  services  with  due  consideration  for 
appropriate  diRerences  in  operating 
conditions.  Such  considerations  may  include 
length  of  season,  provision  for  peakloads, 
•average  percentage  of  occupancy, 
accessibility,  availability  and  costs  of  labor 
and  materials,  type  of  patrooage.  and  other 
factors  deemed  significant 

Please  address  any  comments  to: 
(Superintendent's  name  and  address) 

4.  Methods  And  Criteria  For  Use 

Below  is  a  brief  description  of  each 
rate  approval  method  and  criteria  for 
their  use.  The  criteria  elements  must 
generally  be  met  before  a  given  method 
is  to  be  used.  Any  exceptions  should  be 
documented  and  agreed  to  by  the 
Region.  The  Rate  Approval  Method  is 
proposed  hy  the  park  and  approved  by 
the  Region,  except  that  the 
Superintendent  may  approve  rate 
methods  for  Limited  Concession 
Permits. 

a.  Full  review  of  similar  services.  (1) 
Description.  A  process  by  which  the 
Superintendent  makes  a  detailed 
analysis  of  comparable  features  and 
prices. 

The  analysis  utilizes  the  traditional 
comparability  methods  and  concept 
contained  in  Volume  I  of  Concessioner 
Comparability  Study  Procedures 
prepared  by  Cooper  and  Lybrand  in 
March  1979,  which  should  be  retained 
for  background  reading.  The  following 
is  a  brief  comparison  of  this  approach 
and  Coopers  and  Lybrand's: 

(a)  Will  stress  competition  and  price, 
where  C/L  Volume  I  puts  more 
emphasis  on  cost. 

(b)  Will  modify  C/L  Volume  I  criteria 
so  that  each  item  is  considered  in  the 
process,  however,  every  item  is  not 
absolutely  required  as  in  the  past. 

(c)  Will  eliminate  all  arithmetical 
processes  except  the  use  of  price 
averaging  for  comparative  purposes. 

(d)  Will  retain  extra  quality  feature 
worksheet  for  the  purposes  of 
comparii^  quahty  to  price  which  may 
be  used  in  upgrading  (if  necessary)  a 
concessioner's  services. 

(2)  Criteria,  (a)  To  be  given  first 
consideration. 

(b)  Comparables  operating  in  a 
competitive  market  are  available. 

(c)  Quality  of  service  and  amenities 
are  important  factora  in  establishing 
prices. 

b.  Simplified  review  of  similar 
services.  (1)  Description.  A  process  by 
which  the  Superintendent  makes  a 
quick  review  of  rates  charged  by  the 
private  sector  by  use  of  a  simplified 
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worksheet  for  his  judgment  in 
determining  if  rates  are  comparable. 

(2)  Criteria,  (a)  Cost  effectiveness — in 
view  of  budgetary  constraints,  travel, 
personnel,  etc. 

(b)  Low  Volume  sales  (minor 
economic  impact). 

(c)  Service  not  one  covered  by  full 
review  method.  (Exception  is 
permissible  if  full  justification  js 
approved  by  Region). 

(d)  Sensitive  merchandise  items,  i.e., 
limited  edition  items  with  fluctuating 
selling  price. 

(e)  Comparables  available. 

c.  Specified  rate  on  authorization.  (1) 
Description.  A  process  by  which  the 
provision  in  P.L  89-249  allowing  rates 
to  be  determined  as  "provided  in  the 
contract"  is  used.  Approved  rates  are 
specified  in  the  authorization  as  well  as 
method  of  indexing  adjustment.  Initial 
rates  are  determined  by: 

(a)  The  NPS  following  standard  rate 
approval  process;  rates  are  published  as 
part  of  the  Fact  Sheet  or  Prospectus:  Or: 

(b)  Competition  through  the  response 
to  the  Fact  Sheet  or  Prospectus  bidding 
process.  Or 

(c)  Negotiation  with  a  successful 
bidder,  documented  in  the  contract  file 
to  show  basis  of  rate. 

(2)  Criteria,  (a)  Limited  number  of 
items  or  services,  e.g.,  transportation. 

(b)  No  comparables  readily  available. 

(c)  Usually  a  unique  service. 

(d)  Administratively  determined  at 
Region  or  higher  level  to  be 
advantageous  to  the  Government. 

d.  Merchandising  pricing.  (1) 
Description.  On  a  Servicewide  basis, 
maximum  markups  for  specific 
merchandise  categories  are  established 
by  the  Service  for  use  by  the 
Superintendent  in  determining  rate 
approval.  These  markup  guidelines  are 
determined  by  a  survey  of  similar 
industries.  The  application  will  be  to 
price  merchandise  by  percentage 
formulas  applied  to  cost,  e.g.,  curio, 
handcrafts,  groceries,  sundries,  etc. 
However,  the  manufacturer's  or 
product's  suggested  retail  price,  if 
available,  shall  be  followed,  except  in 
cases  where  this  causes  undue  hardship 
on  the  concessioner  because  of  the 
availability  cost. 

(2)  Criteria.  The  first  preference  for  all 
retail  categories  of  goods  where  it  is  the 
industry  practice  to  set  prices  according 
to  desired  margin  for  a  product  line. 
Examples  include  curios,  handcrafts, 
groceries,  general  merchandise,  etc. 

e.  Competitive  market  declaration.  (1) 
Description.  A  process  by  which  the 
Superintendent  determines  that  the 
pricing  of  a  specific  item,  or  service  is 
not  related  to  or  enhanced  by  operating 
within  the  NPS  area.  Such  services 


include  those  in  a  highly  competitive 
market,  negotiated  sales  items,  and 
unique  items  (such  as  antiques)  whose 
value  is  unrelated  to  the  location  where 
they  are  sold.  In  these  circumstances,  a 
declaration  is  made  that  further  rate 
reviews  are  unnecessary  as  the 
concessioner's  pricing  must  be 
competitive  to  secure  business  and  is 
therefore  comparable.  This  declaration 
must  be  reviewed  aimually  and  will 
require  that  the  basic  maximum  rate 
increase  still  be  required  and  approved. 
(2)  Criteria,  (a)  Either  must  exist  in  a 
hidily  competitive  market,  or: 

(b)  If  price  is  routinely  negotiated 
between  vendor  and  customer,  ok 

(c)  One  of  a  kind  items.  Although  a 
few  handcraft  items  may  fall  in  this 
category,  the  intent  is  to  generally 
review  handcraft  by  the  merchandise 
pricing  method. 

/.  Indexing.  (1)  Description.  A  fast  and 
easily  implemented  process  by  which 
the  Superintendent  can  approve  or 
adjust  prices  without  the  need  to  go 
through  the  complete  process  of  using 
one  of  the  other  comparability  methods. 
Indexing  uses  consumer  price  index  for 
all  Urban  Wage  Earners  and  Clerical 
Workers  (cost  of  Uving  changes) 
prepared  by  the  U.S.  Department  of 
Labfor,  Bureau  of  Statistics,  to  establish 
a  price  increase  or  decrease  as  in  a 
particular  class  of  service.  This  process 
may  only  be  used  when  a  base  price  has 
been  established  by  one  of  the  other 
approved  methods. 

l2)  Criteria,  (a)  Used  in  conjunction 
with  and/or  subsequent  to  rates 
established  by  another  method. 

(b)  Used  for  interim  rate  approvals, 
except  for  Method  3,  where  it  becomes 
a  part  of  that  method.  Base  rates 
adjusted  by  indexing  shall  be 
reestablished  at  least  every  12  months. 

(c)  When  dictated  by  management 
constraints;  example:  Time,  travel, 
money,  turnover,  (Must  be 
documented). 

g.  Financial  Analysis.  (1)  Description. 
This  is  a  process  by  which  the 
Superintendent  determines  if  prices  are 
comparable  with  the  industry,  after 
considering,  documenting,  and 
exhausting  all  other  possible  methods  to 
comparability.  The  Superintendent  will 
then  approve  rates  through  the  use  of  a 
financial  analysis  system  approved  by 
WASO.  These  rates  will  be  derived  from 
the  concessioner's  submittal  of  financial 
data.  Specific  financial  ratios  of  the 
concessioner  are  compared  to  industry 
norms,  considering  sales,  investments, 
and  expenses.  With  this  information, 
the  Superintendent  would  then  approve 
prices  after  considering  operating 
performance  and  other  specifics  of  the 
concessioner. 


(2)  Criteria,  (a)  No  other  method  is 
applicable;  usdd  as  last  resort. 

(b)  No  comparables  available. 

(c)  May  be  used  to  initiate  rate  for 
Method  3  (Specified  Rate  On 
Authorization). 

E.  Methods — Detailed  Explanation 

1.  Method  1.  Full  Review  of  Similar 
Services 

This  study  method  is  accomplished 
by  tying  the  concessioner's  rates  to 
those  of  a  competitive  marketplace  and 
adjusting  for  operating  differences  as 
required  by  statute  and  similar  to  the 
old  Concessioner  Comparability  Study 
Procedures,  Vol.  I.  One  might  want  to 
review  that  doctmient  for  some  good 
background  knowledge.  Under  this 
method  it  will  be  the  Superintendent's 
responsibility  to  search  for  similar 
businesses  (the  comparables)  and  use 
these  in  a  rate  study  which  provides  the 
basis  for  approving  prices. 

The  purpose  of  comparability  rate 
approval  is  to  offset  the  possibiUty  of 
monopoly  pricing  on  the  part  of 
concessioners.  By  selecting  a  business 
which  provides  a  service  similar  to  that 
of  the  concessioner  that  is  operaliiig  in 
a  competitive  situation  outside  the  park, 
the  comparability  procedures  should 
introduce  competitive  pricing  to  the  in- 
park  operations.  For  this  reason,  it  is 
important  to  select  businesses  that  are 
not  only  comparable  in  character,  but 
that  derive  their  prices  from  a 
competitive  market. 

The  selection  of  comparables  is  the 
cornerstone  of  the  entire  process.  The 
ultimate  success  and  fairness  of  the 
approved  rates — both  for  the  visitor  and 
the  concessioner — hinge  on  these 
choices.  For  our  purposes,  a  comparable 
is  defined  as  a  retail  or  service 
enterprise  providing  essentially  the 
same  product  in  similar  facilities  and 
under  similar  conditions  as  our 
concessioner,  and  whose  prices 
potentially  can  be  used  to  assist  in 
determining  appropriate  rates  to  be 
charged  by  the  concessioner. 

Since  selection  of  the  comparable  is 
fundamental  to  the  Superintendent's 
ability  to  analyze  the  information 
gathered,  it  is  desirable  that  the 
Superintendent  and  the  concessioner  be 
in  agreement  concerning  the 
comparables  selected.  If  the  parties  fail 
to  agree  on  the  comfmrables  selected  by 
the  Superintendent,  then  the 
concessioner  may  appeal  the  decision  as 
defined  in  the  appeal  process. 

Once  the  similar  operations  are 
selected  and  the  products  and/or 
services  are  reviewed,  the  most 
comparable  operations  should  surface. 
The  facilities  that  match  the  most  points 
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listed  as  criteria  will  generally  be  the 
most  C(Hn  parable.  The  rates  offered  by 
the  concessioner  are  to  be  based  on 
those  considered  most  comparable. 
Rates  may  be  modified  according  to  how 
the  operating  conditions  and  product ' 
quality  of  the  comparables  diflier  from 
the  concessioner.  Those  comparables 
that  are  so  different  that  adjustment  is 
not  possible  must  be  eliminated  from 
consideration.  However,  in  most  cases, 
with  careful  selection  of  the 
comparables.  only  minor  adjustments 
wiH  be  necessary. 

Transportation  and/or  delivery  costs 
(surchai^ges)  for  food,  for  example,  often 
are  identified  separately  on  vendor 
invoices.  Another  such  cost  would  be 
employee  housing  cost  to  the  extent  that 
it  exceeds  revenues  from  employees 
when  it  is  not  provided  by  the 
comparable  operator.  When  such  cost 
can  be  direi.tly  attributed  to  a  service  or 
product,  this  cost  can  be  allocated 
directly  to  the  service  or  product  and 
the  price  can  be  adjusted  accordingly. 
When  considering  direct  adjustments  to 
the  price  the  concessioner  should 
provide  all  necessary  documentation. 
The  Superintendent  must  assure  himself 
thatJBy  adjustment  is  completely 
justified. 

The  final  step  in  the  process,  the 
actual  detenninatioo  of  the 
concessioner's  prices,  is  based  on  the 
Superintendent's  analysis  of 
information  gathered  and  the 
relationship  between  facilities,  services, 
products,  and  other  mitigating  factors. 

This  method  of  full  review  of  similar 
services  provides  criteria  to  use  in  the 
selection  of  comparable  operations  and 
provides  extra  quality  features  to 
consider.  Services  currently  provided 
for  include,  la)  Food  and  beverage 
service,  (b)  Lodges  and  cabins,  (c) 
Hostels,  (d)  Campgrounds,  (e)  Marina 
operations,  (f)  Tour  operations,  and  (g) 
Gasoline  service  stations. 

Standards  for  additional  services  may 
be  produced  when  it  is  determined  to  be 
desirable  to  do  sa 

It  is  essential  that  the  p>erson 
conducting  the  studies  for  this  method 
be  appropriately  trained  by  the  Regional 
Concessions  staff  in  the  process  for  each 
industry  he  encounters. 


a.  Food  and  Beverage  Service 
Industry.  In  order  to  deteirmine 
comparability  for  this  industry,  the 
following  criteria  should  be  examined: 

(1)  Facility  type  or  food  service 
classification.  Restaurants  can  be 
classified  according  to  different 
criteria — types  of  service,  menu, 
atmosphere,  etc  A  restaurant  should  be 
similar  in  each  of  these  classifications 
before  it  is  deemed  comparable. 

(a)  Fast  Food  Style 

— Stand-up 
— Sit-down 
— Carry-out 
— Paper  Service 
— ^Table  Service 

(b)  Coflee  Shop 
—Buffet 

— Cafeteria 

— Dining  Room  Informal 

— Dining  Room  Formal 

These  are  important  criteria  because 
of  the  variance  in  operating  costs  and 
any  variance  should  be  well- 
documented  and  thoroughly  thought 
out 

U)  Similar  sales  mix:  Food/aicobolic 
beverage.  The  comparable  should  have 
approximately  the  same  mix  between  its 
alcoholic  beverage  sales  and  its  food 
sales.  Beer,  wine,  and  alcoholic 
beverages  are  high  profit  sources  and  an 
operator  who  sells  any  significant 
quantity  of  these  products  has  an 
economic  advantage  over  one  who  does 
not.  This  can  off-set  or  add  to  food  sales 
and  may  a^ect  food  prices. 

(3)  Similar  number  of  seats.  Ideally, 
the  comparable  should  have  the  same 
range  of  seating  cafkedty.  This  will 
grefi^y  ensure  similar  costs,  all  other 
things  being  equal,  although  it  is 
certainly  not  clear  that  a  restaurant  with 
a  greater  seating  capacity  will  chMge 
more  or  less  for  its  menu  offerings. 
Ideally,  the  comparable  should  have  the 
same  range  (variance  should  not  exceed 
50  seats). 

— less  than  100  seats 
—100-250  seats 

(4)  Similar  menus.  It  is  essential  that 
the  comparable  facility  offer  a  similar 
menu — otherwise  there  will  be  nothing 
to  compare  with  the  concessitmer's 
menu  offerings. 

— Fast  food  type 


— Sandwiches 

— Family  style 

— Ethnic 

— Limited 

— Specialty 

— Goiypet  or  fine  dining 

(5)  Similar  number  of  meals.  Ideally, 
the  comparable  facility  will  offer  the 
same  number  of  meals  as  the 
concessioner.  That  is  to  say  breakfast, 
lunch  and  dinner. 

(6)  Degree  of  competition.  Each 
comparable  operation  should  have  at 
least  two  other  restaurants  in 
competition  with  its  ovtm.  The  greater 
the  degree  of  competition  (more 
restaurants  used  in  the  study)  the 
greater  the  assurance  of  accuracy  and 
fairness  in  the  pricing  approval. 

(7)  Geographical  proximity  of 
suppliers.  Comparables  should  be  in  the 
same  range: 

— Less  than  50  miles 
—51-100  miles 
— Over  100  miles 

(8)  Seasonality.  The  comparable 
facihty  should  be  within  the  same  range 
(2  months)  in  terms  of  months  to  reach 
75%  of  annual  volume  as  the 
concessioner. 

(9)  Location  and  clientele.  Ideally,  the 
comparable  facihty  should  be  in  a 
similar  location  as  the  comparable  and 
depend  heavily  on  the  same  type  of 
clientele,  i.e.,  tourist-oriented,  etc. 

(10)  Employees.  Ideally,  the 
comparable  facifity  should  have  a 
similar  ratio  of  employees  to  the  number 
of  seats. 

#  Seats 

#  Employees  x  100= 

(11)  Methodology.  Menus  should  be 
collected  from  those  facilities  deemed 
comparable  under  the  above  criteria. 
The  concessioner's  menu  items  should 
then  be  compared  with  similar  menu 
items  from  the  comparable  restaurants. 
Considering  the  extent  to  which  the 
comparable  and  concession  match  up 
with  the  selection  criteria  and  the  extra 
quality  worksheets,  approve  or 
disapprove  the  prices  and/or  discuss 
with  the  concessioner  possible  changes 
to  his  menu  offering  (size,  quantity, 
quality)  and/or  services  (table  tops, 
decor,  number  of  waiters,  etc.)  to  match 
price,  menu  offering  and  services. 


Food  Service:  Adjitstwents  to  Comparables— Extra  CKjality  Features 


Features  (cheek  it  present) 


Facility  reiatedc 
Carptfing. 
Booths. 
Counter  seals. 
ProwisiOi  ^  tor  ttw  handicafiped. 


Concessioner 


Comparables 


Comparatives 


Comparatiles 


Comparables 
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FOOD  Service:  Adjustments  to  Comparables-Extra  Quality  FEATURES-Continued 


Feebjres  (check  if  presenO 


Comfort  related 

Smoking/rxjrvsmoking  Area. 

Air  corxitianing. 

Recorded  music. 

Live  entertainmefTt/stage. 
Service  related: 

Fiowers  or  plants  or)  tables. 

Take-out  service  availat)le. 

Liquor  license  held— wine  and  beer. 

Caters  to  tour  groups  and  organizations. 

Major  credit  cards  accepted. 

Linen  tablecloths  (dinner). 

Glass  vs.  paper  cups  or  plastic  cups. 

Stainless  or  silverplated  tablesetting  vs.  plastic. 


Concessioner 


Comparables 


Comparables 


Comparables 


More  features  may  be  added  as  they  are  observed  during  the  comparability  review,  i.e..  toothpicks,  mints,  wetnaps.  and  so  oa 


Corrparables 


b.  Lodges  and  Cabins.  In  order  to 
ensure  that  the  Concessioner's  rates  are 
evaluated  fairly  and  consistently  within 
the  constraints  of  Public  Law  89-249  as 
it  pertains  to  comparability,  the  person 
responsible  for  the  comparability  study 
procedure  should  cover  each  of  the 
following  criteria  and  explain  why  each 
was  or  wasn't  used  in  selecting  a 
comparable  operation. 

(1)  Similar  size.  Lodging  properties  of 
varying  size  (numbers  of  guest  rooms) 
can  have  different  costs  of  construction 
and  different  costs  of  operation.  Ideally 
the  comparable  would  fall  within  a 
similar  size  range  as  the  concessioner. 
This  is  not  absolutely  essential  because 
the  concessioner's  property  and  those  of 
the  potential  comparable  are  most  apt  to 
have  been  constructed  at  different  times 
and.  therefore,  a  different  cost  per  room. 
Facility  size  has  been  divided  into  the 
following  categories: 

— Less  than  75  rooms 
— 75-150  rooms 
—Over  150  rooms 

Ideally  they  should  have  the  same 
range. 

(2)  In-seasoo  occupancy  rate.  A 
comparable  facihty  should  lie  within 
the  same  in-season  occupancy  rate 
category  as  the  concessioner.  This  is  a 
very  important  consideration  and  would 
require  an  indepth  justification  for 
deviation.  Categories  are  defined  as: 

— Under  68%  occupancy 
—Over  68%  occupancy 

Ideally  they  should  have  the  same 
range. 

(3)  Building  type.  A  comparable 
facihty  should  be  of  the  same  building 
type  in  order  to  select  a  facihty  which 
has  similar  construcfion  and 
maintenance  costs.  Again,  this  is  the 
ideal  and  could  be  waived  with 
justification.  For  example,  a  new  one  or 


two  story  property  could  have  higher 
construction  costs  than  a  multi-story  old 
inn.  At  the  same  time,  the  newer  facility 
could  have  lower  maintenance  costs 
than  the  other  property,  which  may  tend 
to  off-set  or  negate  any  differences  when 
it  comes  to  price  determination. 
Categories  are: 

— High  Rise  (3/more  stories) 
— Low  Rise  (2  stories) 
— Single  Story  Attached 
— ^Detached  Rooms  or  Cabins 
— ^Tents 

(4)  Seasonality.  A  potential 
comparable  must  account  for  75%  of  his 
annual  business  in  a  season  which  is 
within  two  months  of  the  concessioner. 

(5)  Competition.  A  comparable  must 
have  at  least  one,  and  should  have  at 
least  two  other  competitors  in  order  to 
avoid  the  appearance  of  monopoly 
pricing.  They  should  be  located  in  an 
area  where  entry  and  exit  is  relatively 
bee  and  unencimibered  by  permits  or 
corporate  restrictions.  (This  generally 
would  exclude  other  properties  located 
on  Federal,  State  or  local  lands). 

(6)  Similarity  of  area.  A  comparable 
property  should  be  located  in  a  similar 
envirorunent.  This  is  to  say  properties 
located  in  or  around  downtown  center 
cities  and  airports  should  not  be 
compared  to  those  in  remote,  natural 
settings.  Ideally  a  concessioner  located 
in  a  mountain  setting  would  be 
compared  to  one  also  in  a  mountain 
setting.  One  in  an  ocean  front  setting 
with  another  ocean  front  setting,  etc. 

(7)  Similarity  of  cHentele.  A 
comparable  faciUty  should  serve  a 
clientele  similar  to  that  of  the 
concessioner.  The  concessioner  will  be 
serving  the  vacationing  public  almost 
exclusively.  Properties  that  serve  a 
significant  percentage  of  commercial  or 
convention  business  will  operate 


differently,  have  different  costs  and 
average  revenues,  for  the  most  part,  than 
those  serving  the  tourist  trade. 
The  average  length  of  stay  is  of  prime 

^consideration  under  this  criterion  (i.e.. 

*1,2,  3.  .  .  or  more  days). 

(8)  Similar  age  of  facility.  Either  new 
construction  or  renovation. 

(9)  Construction  type. 

—Masonry/Steel  Exterior-Finished 

Interior 
—Masonry/Steel  Exterior— Unfinished 
— Frame/Wood 
— Canvas 

(10)  Remoteness.  Distance  from  major 
suppliers  (50-150  miles). 

(11)  Affiliation. 
— National  Chain 
— Regional  Chain 
— ^NonaffiUated 

(12)  Employees.  Number  of  employees 
per  100  rooms. 

(13)  Housing  of  employees.  Is  the 
operator  responsible  for  housing 
wnployees?  If  yes,  the  percent  to  the 
total  number  of  employees. 

(14)  Rating  by  other  organizations. 
Consider  rating  by  other  organizations 
(AAA,  Mobil,  etc.).  As  an  example,  4- 
Star  in  the  park  to  4-Star  outside  the 
park,  or  if  different,  then  analyze  the 
reason  for  that. 

(15)  Methodology.  Utilizing  a  ^>iead 
sheet  showing  the  rates  per  nimiber  of 
people,  the  room  rates  should  be 
compared  with  those  facilities  deemed 
comparable  imder  the  above  criteria. 
Considering  the  extent  to  which  the 
comparable  and  concessioner  match  up 
with  the  selection  criteria  and  the  extra 
quality  work-sheets,  approve  or 
disapprove  the  prices  and/or  discuss 
with  the  concessioner,  possible  changes 
in  his  services,  or  amenities  offered  to 
match  services,  amenities  and  price. 
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Features  (check  If  present) 


Faciity  related  ^ 

Teievisiort 

—coior/no  charge. 

— BW/no  charge. 

—movies  via  TV/no  Charge.  , 

Telephone: 

— dvectdial. 

—switchboard  operated. 
Swimming  pool: 

—indoor. 

— ouldoor/heated. 

—outdoorAwt  heated. 

—pool  deck/patio  area. 
Retail  facilities: 

—gifts/souvenirs. 

—f)ersonal  needs/drugs. 

—outdoor  equipment  (Le.,  camping,  fishing,  etc.). 

—other  O-a..  groceries,  sundries,  etc.). 
Restaurant/bar  facitities: 

—cafeteria. 

—fun-service  dvvng  room. 


Rooms: 

—temperature  control. 

—shower  or  t>ath  in  each. 

—suites. 

—rooms  adapted  for  handicapped. 

—conference  or  meeting  rooms. 

•^-fooms  with  kitchens. 
Vending: 

— irwoom. 

—common  area. 
Fireplaces: 


common  areas. 

— in  rooms. 
Designated  txis/camper  parking. 
Chiktren  piay/area. 
Recreatfon  room. 
Marina. 
Beach. 

Tennis  courts. 
Goif  privileges. 
Convenierice/comforl  related 

Air  corKJiboned  guest  rooms. 

WaU-to-waU  carpets  in  rooms. 

Grade  A  furniture. 

Special  bed  equipment  (i.e.,  magic  fingers,  bedskJe  lighting 
controls,  etc.). 
Service  related: 

Baggage  (bell  hop). 

Valet  partong. 

Room  service. 

EntertainmerC 

MedKal  assistance/RN  on  duty. 

Audio  visual/movies. 

Make  other  resen/atk>ns. 

Have  rental  cars  available. 

Major  credK  cards  accepted 

Registratfon  office  open  24  hours. 


Concessx)ner 


Comparables 


Comparafoies 


'»♦ 


Comparables 


Comparables 


More  features  may  be  added  as  ttiey  are  ot>served  during  the  comparability  review,  i.e..  free  ice,  king  size  beds,  and  so  on. 


c  Hostels.  The  nature  of  these 
operations  are  unique  in  that  they 
provide  only  bare  essentials.  Sleeping 
accommodations  may  be  either 
individual  or  dormitory  type  sleeping 
quarters,  gue&ts  may  prepare  their  own 
meals  and  provide  their  own  bedding 
(sheets  or  sleeping  bags)  and  normally 


share  in  domestic  duties.  Many  hostels 
are  operated  on  a  non-profit  or 
subsidized  basis.  Due  to  this 
uniqueness,  comparable  facilities  may 
be  difficult  to  locate  but  consideration 
should  be  given  to  the  following  and 
rates  approved  accordingly. 


(1)  Type  of  facility.  For  our  purposes 
hostels  are  divided  into  four  types, 
which  parallel  the  classification  used  by 
American  Youth  Hostels,  Inc.  (AYH). 
Generally,  all  facilities  will  have  basic 
elements  including:  Kitchen,  eating 
area,  lounge  and  separate  sleeping  areas 
and  bath  for  men  and  women.  The 
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primary  difiierence  between  the  four 
types  is  uzb  and  other  amentities.  The 
four  types  beginning  with  the  most  basic 
are: 

(a)  Shelter  hostel.  The  operation  is  not 
fully  developed  to  include  all  of  the 
basic  elements  stated  above.  The 
facilities  are  more  primitive  than  the 
other  three  types  in  that  dormitories 
may  be  shared  by  male  and  female, 
more  bunks  in  a  smaller  area,  beds  may 
be  cots,  pads,  or  simply  a  mattress  on 
a  Hoor,  inadequate  heating,  there  may  be 
only  one  toilet  per  20  people  and 
possibly  be  no  electricity  or  garbage 
disposal. 

(d)  Simple  hostel.  This  is  a  more 
developed  operation.  There  are  at  least 
25  square  feet  per  person  in  sleeping 
quarters,  bunkbeds,  laundry  of  all  bed 
covers,  at  least  cold  water,  washing 
facilities  and  fully  equipped  kitdhen. 

(c)  Standard  hostel.  In  addition  to 
containing  the  amenities  for  a  simple 
type,  the  standard  hostel  has  at  least  30 
square  fieet  of  floor  space  per  bed  in 
dormitory  type  quarters,  hot  and  cold 
water,  showers  or  tubs,  large  dining 
room  and  common  rooms. 

(d)  Superior  hostel.  Hiis  type  is  much 
larger  and  has  more  amentities  than  the 
other  types.  Some  of  the  sleeping 
quarters  have  six  or  fewer  beds.  There 
is  a  minimum  of  40  square  feet  per  bed, 
sheet  sack  or  Unen  rental  is  available, 
faciUty  may  be  accessible  in  daytime, 
there  may  be  separate  game  rooms,  quiet 
rooms  and  common  rooms,  and  washer 
and  dryers  are  available. 

(2)  MPS  assistance.  Consideration 
should  be  given  to  the  amount  of 
assistance  the  Service  provides  a  hostel. 
Such  assistance  may  be  in  major 
building  renovations,  maintenance  or 
estabUshing  service,  registration 
assistance  or  other  services. 

(3)  Guest  assistance.  Consideration 
may  be  given  to  the  degree  that  guests 
will  be  required  to  participate  in 
maintenance  and  domestic  chores  that 
are  directly  related  to  the  hostel 
operation. 

(4)  American  Youth  Hostels, 
Incorporated  (AYH).  This  organization 
directly  op>erates  about  40  hostels  and 
approximately  240  independent 
operations  are  affiliated  with  AYH.  AYH 
has  developed  standards  for  four  types 
of  facilities  and  have  established 
maximum  sunmier  and  winter  rates  for 
each.  The  size  of  the  AYH  operation  and 
their  reasonable  standard  rate  structure 
provides  an  excellent  basis  for  rate 
comparability  and  for  adjusting  rates 
upward  or  downward.  Upon  request  the 


Washington  Concessions  Division  will 

provide  information  on  AYH  rates  and 
location  of  their  facilities. 

(5)  Separate  fees.  AYH  and  other  such 
organizations  frequently  charge  a 
special  user  fee  or  charge  that  goes 
toward  a  development  fund. 
Concessioners  are  prohibited  from 
charging  a  fee  independent  of  the 
approved  accommodation  rate. 

l6)  Methodology.  Considering  the 
extent  to  where  other  hostel  operations 
and  the  concessioner  match  up  with  the 
selection  criteria  or  with  the  rates 
charged  by  American  Youth  Hostels, 
Inc.,  approve  or  disapprove  the  prices 
and/or  discuss  with  the  concessioner, 
possible  changes  in  his  services,  or 
amenities  to  match  the  prices  of  like 
operations. 

d.  Campground  accommodations. 
CampgrOuiid  facilities  can  include 
provisions  for  tent  camping  and/or 
recreation  vehicles  (RVS).  Comparables 
are  to  be  selected  from  a  similar  area 
and  environment  as  the  concession 
operation.  To  determine  comparability 
for  campground  facilities,  the  following 
criteria  should  be  examined. 

(1)  Similar  size.  Campgrounds  of 
varying  size  (number  of  sites)  can  have 
different  operating  costs.  Ideally  the 
comparable  would  fall  within  a  similar 
size  range  as  the  concessioner. 
Campground  size  has  been  divided  into 
the  following  categories: 

Less  than  100  sites 
100-200  sites 
200-350  sites 
over  350  sites 

(2)  Site  type.  A  comparable 
campground  should  serve  a  clientele 
similar  to  that  of  the  concessioner. 
Many  commercial  campgrounds  provide 
distinctly  different  areas  for  RV  users 
and  tentera  or  mixed  use.  In  these  cases, 
it  is  approjmate  to  compare  the 
concessioner  campground  with  just  that 
segment  of  the  commercial  campground 
which  it  most  resembles;  extra  features 
such  as  bathhouses,  laundries  or 
swimming  pools,  are  credited  according 
to  the  degree  to  which  they  serve  the 
selected  segment.  Sites  can  be  classified 
by  three  types: 

(a)  Primarily  RV.  High  density,  sites 
are  small,  dose  together,  tent  space  is 
lacking  or  minimal,  hook-ups  are  the 
rule. 

(b)  Primarily  tent.  Access  roads  are 
narrow  or  steep,  or  may  be  lacking,  few 
sites  are  level,  no  large  vehicle  pairking, 
hookups  are  lacking  or  scarce. 

(c)  Mixed  use.  More  than  half  of  the 
sites  are  equally  useable  by  tenters  or 


RV's  (up  to  about  26),  average  site 
separation  is  5D't,  hookups  may  or  may 
not  be  provided  (their  presence  of 
absence  would  be  taken  into  account  as 
extra  quality  features).  Most  National 
Park  Service  Campgrounds  fall  into  this 
category. 

(3)  Seasonality.  The  comparable 
cam|:>grounds  should  be  vrithin  the  same 
range  (2  months)  in  terms  of  months  to 
reach  75%  of  annual  volume  as  the 
concessioner. 

(4)  Average  annual  occupancy. 
Aimualized  average  percentage  of  site 
rentals  of  the  com  parable  should 
normally  be  within  10%  +  or  -  of  the 
concessioners.  If  this  range  is  not 
available  a  wider  range  may  be  used  but 
should  be  taken  into  consideration  in 
the  final  rate  adjustment. 

(5)  Degree  of  competition. 
Campgrounds  should  have  two 
competitors  to  be  regarded  as  a 
comparable.  The  competitors  should 
offer  similar  services  and  amenities  as 
that  of  the  comparable  and  have 
separate  ownership. 

(6)  Affiliation. 

— National  chain 
— Regional  chain 
— Non  affiliated. 

(7)  Ratings  by  other  organizations.  As 
a  matter  of  [>oUcy,  most  campground 
rating  organizations  do  not  rate 
government-owned  campgrounds. 
Direct  comparison  will  not  tl-erefore  be 
possible.  Their  directories  do,  however, 
provide  a  useful  catalog  of  facilities 
from  which  to  select  tentative 
comparables. 

(8)  Methodology.  UtiUzing  a  spread 
sheet  matching  the  rates  for  those 
facilities  deemed  comparable  under  the 
above  criteria,  comparable  campgrounds 
should  be  compared  with  those  of  the 
concessioner.  Considering  the  extent  to 
which  the  comparables  and 
concessioner  match  up  with  selection 
criteria  and  the  extra  quality 
worksheets,  approve  or  disapprove  the 
prices  and/or  discuss  with  the 
concessioner,  possible  changes  in  his 
services,  or  amenities  offered  to  match 
services,  amenities  and  price. 

It  is  not  uncommon  for  a  campground 
operator  to  offer  a  service  free  to 
campers  and  allow  others  to  use  it  for 
a  fee  (swimming  pools,  for  instance).  In 
such  cases  it  wUl  be  easy  to  determine 
the  value  placed  on  that  service. 

Note:  Concessioner  Rate  Schedules  should 
state  that  the  concessioner  will  honor  the 
Golden  Age  and  GokleB  Access  Passports. 
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Campgrounds:  Adjustments  to  Comparables— Extra  Quauty  Features 


Features  (Check  if  present) 


Facility  reiaied:  •^ 

Water  hook  up: 
Electric  hook  up: 

Free  — 

Extra  charge 

Extra  charge  for  air  cond  only 

Showers: 

CoW  water— free _ 

Hot  and  coW  water— free  

Coin  operated — 

Rest  room  service: 

Pit  type  toilets 

Flush  type  toilets  «........» » 

CoM  water  — 

Hot  and  coU  water 

Rest  room— constructiort: 

Wood  

Interior— rough  lintsh , 

Interior— finished  wails  and  ceilings  ... 

Showers   corrwnon  area 

Showers— partitiorwd  stalls  — 

Heated 

Water 

At  indMdual  site  

Scattered  hydrants 

Central  only  ~. 

Dumping  statnn: 

Cictra  charge 

Sewage  hookup: 

Free  

Extra  charge 

Site  AccesstMlity: 

Rough  or  gravel  road 

Paved 

PuK-through  for  RVs  and  trailers 

Provisk)rM  for  handKapped  .~ 

Lighted  areas  and  path „ 

Picnic  table  at  site  

Fireplace/grill  at  site 

Site  sechjsion: 

Utmost  

Moderate 

Limited 

Trash  Receptacles: 

At  site „ 

Centralized 

Service  related: 

Camper  store 

Food  service 

Gasoline  sennce  station 

24  Hour  on  site  attendant 

Firewood  available 

Coin  laundry  available 

Ice  available 

Vendir^  machines 

Swimming  pools 

Tennis  courts 

ChiMren's  playground 

Hiking _ 

Interpretation  program 

Entertainmem  program 

Reweation  room 


Concessk>ner 


Comparables 


Comparables 


Comparables 


*!♦ 


Comparat)ies 


Other  factors  may  be  added  as  they  are  observed  during  the  comparability  review. 


Comparables 


e.  Marina  operations.  The  essential 
service  that  marinas  provide  to  boaters 
is  access  to  a  body  of  water.  The 
primary  physical  attribute  of  a  marina  is 


a  dock  or  mooring  area  and,  often,  a 
launching  area  for  smaller  boats. 
Although  marinas  provide  other 
services,  this  study  method  deals  only 


with  dock  slip  rental,  mooring  rental 
and  launching. 
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In  order  to  determine  comparability 
for  this  industry,  the  following  criteria 
should  be  examined: 

(1)  Similarity  of  operation.  Marinas 
should  serve  the  same  basic  type  of 
boats.  Marinas  that  serve  primarily  large 
boats  over  25  feet  in  length,  are 
normally  designed  and  operated  as 
home  berths  for  these  boats.  They 
provide  some  degree  of  protection  firom 
a  variety  of  weather  conditions, 
security,  and,  usually,  additional 
services  such  as  a  marine  railway  and 
facilities  for  major  repairs.  Smaller  boats 
are  usually  launched  for  each  use  and 
are  kept  on  land  in  storage  or  on  trailers 
between  uses.  Launching  faciUties  and 
small  motor  repair  are  important 
services  in  these  marinas.  One  should 
note  the  area  where  most  of  the 
revenues  are  derived  (launch  or  home 
berth)  when  selecting  a  comparable. 

(2)  Degree  of  competition.  Marinas 
should  have  two  competitors  to  be 
regarded  as  a  comparable.  The 
competitors  should  offer  similar 
services  and  amenities  as  that  of  the 
comparable  and  have  separate 
ownership. 

(3)  Similarity  of  natural  area. 
Oceanside  marinas  or  marinas  on 


saltwater  bays  may  have  a  different 
degree  of  investment  and  boaters  expect 
a  certain  type  of  experience  when  using 
these  facilities.  Inl^d  marinas,  may  be 
compared  to  oceanside  and  bay  marinas 
when  they  are  built  to  protect  boats 
from  similar  extremes  of  weather  and 
from  similar  efl^ects  of  waves  or  tidal 
action.  Another  factor  to  be  considered 
is  the  method  of  anchoring  the  marina, 
i.e..  piling  or  cable  based  on  the 
fluctuation  of  the  water. 

(4)  Typo  of  service.  The  comparable 
should  offer  similar  type  services,  slip 
rental,  mooring,  launchings,  restaurant, 
store,  etc. 

(5)  Seasonality.  The  comparable 
facility  should  be  within  the  same  range 
(2  months)  in  terms  of  months  to  reach 
75%  of  annual  volume  as  the 
concessioner. 

(6)  Geographical  proximity  of 
suppliers.  Comparables  should  be  in  the 
same  range: 

— less  than  50  miles 
—50  to  100  miles 
— Over  100  miles 

(7)  Average  annual  occupancy. 
Annualized  average  percentage  of  slips 
or  mooring  rentals.  The  comparables' 
annual  average  percent  of  occupancy 


should  normally  be  within  10%  -•■  or  - 
of  the  concessioner's. 

(8)  Market  aWclientele. 
— National 

— Regional 
— Local 

(9)  Dock  type. 

— Floating,  capable  of  being  moved 

relative  to  the  shore 
— Floating,  fixed  to  the  shore 
— ^Non-floating  fixed 

(10)  Weather  protection.  Covering. 

(11)  Breakwater. 

— ^Man-made 

— Natural 

— ^No  Breakwater 

(12)  Methodology.  Utilizing  a  spread 
sheet  matching  the  same  type  of  service 
offered  by  those  facilities  deemed 
comparable  under  the  above  criteria  and 
the  concessioner,  assure  that  the  rate 
structures  are  compatible  for  comparing. 
Considering  the  extent  to  which  the 
comparable  and  concessioner  match  up 
with  selection  criteria  and  the  extra 
quality  worksheets,  approve  or 
disapprove  the  prices  and/or  discuss 
with  die  concessioner,  possible  changes 
in  his  services,  or  amenities  offered  to 
match  services,  amenities  and  price. 


Marinas:  Adjustments  to  Comparables— Extra  Quality  Features 


Features  (check  if  present) 


Faciity  Related: 

HoteVmotel. 

Restaurant/t>ar. 

Groceries. 

Marine  supplies. 

Fuel  dock. 

Maintenance  facility. 

Sewage  pump-ouL 

Refuse  receptacles. 

Showers. 

Uundry. 

Hoists. 

Transient  berths/moorings. 

Dry  storage. 

Trailer  parking. 

Fish  cleaning  area. 

Telephone  hookup  at  berths. 

Electrical  hookup  at  berths. 

Cable  TV  hookup  at  berths. 

Boatckjb. 

Pk:nic  areas. 
Service  Related: 

Charter  tx)at  operation. 

Camping. 

Swirnming. 

Water  Skiing. 

Fishmg. 

Beach  rentals. 

Boat  rentals. 

Fistiing  equipment 


Concessk)ner 


Comparables 


Comparables 


Conparables 


Comparables 


Comparables 


More  feature  items  may  be  added  as  they  are  obsenwd.  i.e.  boat  cleaning  sennce.  hu»  cleaning  and  refurbishment,  large  engine  repairs  inte- 
nor  and  appliance  sennce,  firefighting  facilities,  and  so  on.  .     sr=     ^       <v»  o.  ■  lo- 
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/.  Tooroperrtkms.  Ojocessioners 
provide  tours  by  bus,  van,  horseback, 
boat,  raft,*trani,  and  other  types  of 
vehicles.  In  addition,  there  are  walking 
tours  in  a  number  of  areas.  Tours  C19  be 
of  short  duration — less  than  1  day — or 
they  can  last  for  a  week  or  more.  Tour 
operators  usually  provide  some  guide 
service  and  may  also  arrange  for  noeals 
and  overnight  accommodatioas.  Given 
this  great  variety,  this  portion  of  tba 
comparability  study  will  focus  on  the 
types  of  tours  generally  provided  by 
concessioners  in  National  Parks,  that  is, 
guided  tours  that  last  less  than  one  day. 
In  addition,  these  procedures  fo(.-us  on 
motorized  tours  only,  i.e.,exchiding, 
however,  ail  rait  trips  as  well  as  walking 
tours.  The  rate  approval  for  many  of 
these  tour  services  ouy  best  be 
aooommodated  thnwgh  another  study 
method,  as  an  example.  Method  3  will 
lend  itself  %vell  for  tour  senrioes  which 
do  not  have  cooiparabies  readily 
available. 

(1)  Similarity  of  operations.  Type  of 
Vehicles  should  be  of  the  same  type.  It 


is  not  possible  to  compare  tours  in 
difFtrent  vehicles,  e.g.,  bus,  boat,  tram, 
etc.,  because  iirvestment  levels, 
operating  cost,  and  clientele  are 
Qiirarent. 

Guide  service — The  provision,  or 
absence,  of  a  guide  or  narrator  fs  a 
signifioant  fa^or. 

ti)  Similarity  of  market  area/clientele. 
— National 
— Regional 
— Local 

(3)  Length  of  tour.  Tours  lasting  one 
day  or  less  cannot  be  compared  to  tours 
that  last  longer.  On  tours  lasting  less 
than  one  day,  the  amount  of  time  and 
distance  traveled  are  significant  cost 
factors. 

(4)  Age  of  vehicles.  The  age  and/or 
appearance  of  the  vehicles  should  be 
similar. 

(5)  Seasonality.  Number  of  months 
required  to  obtain  75%  of  the  annual 
volume  should  be  within  2  months  -f  or 
-  for  com  parables. 

(6)  Remoteness.  Distance  to  major 
suppliers  or  supplies,  i.e.,  fuel,  parts. 


labor  supply.  Compaiables  should  be  in 
the  same  range: 

— Less  than  50  miles 
—50  to  100  miles 
— Over  100  mil^s 
(Ttf^atural  area  type  of  terrain. 

— MountaiooQS 

—Hilly 

—Flat 

— Water-oriented 

— Salt  water/brackish 

— Freshwater 

(8)  Methodology.  Utilizing  a  spread 
sheet  matching  the  same  type  of  service 
ofiiared  by  those  facilities  deemed 
comparable  under  the  above  criteria  and 
the  concessioner,  assure  that  the  rate 
structures  are  compatible  for  comparing. 
Considering  the  extent  to  which  the 
comparable  and  concessioner  match  up 
with  selection  aiteria  and  the  extra 
quality  worksheets,  approve  or 
disapprove  the  prices  and/or  discuss 
with  the  concessioner,  possible  changes 
in  his  services,  or  amenities  offered  to 
match  services,  amenities  and  price. 


Tours:  Adjustments  to  Comparables— Extra  Quality  Features 


FeahMS  fcltack  if  pfeaent) 


Facility  related: 

Restrooms  (atx>ard  veTHcle) 

Eating  iacilities 

Bar 

Public  address  system 

Handkapped  facilities  

Glass  tx>tlomed  (boats  orty) , 

Comfort  related: 

Air  ride  suspension 

Reclining  seats 

Air  conditoning 

Vistadome _. 

Service  related: 

Hotek'motel  accommodations  arranged  

Meal  stops  ananged  _ _ ^ , 

Baggage  accommodalions „ 

Special  activities  included 

Accept  major  credit  cards  « , 

MCO  (Miscellaneous  charge  order/airline  tour  order) 

Direct  txlting _ , 

Trarwfer  txjs  service _ 

Bilingual  escort  guides  . „ 

Special  escort  gu«des _ 

Hospitality  suite  or  desk  ._ 


Conoesstonar 


Oonnperables 


Comparables 


Oomperatjles 


Coraparabtes 


Otner  feature  Items  may  be  added  as  they  are  observed  during  trie  comparability  review. 


g.  Gasoline  service  station.  The 
services  include  gasoline  sales, 
emergency  and  routine  services  such  as 
tires,  batteries,  and  accessories  (TBA), 
and  major  repair.  Gasoline  sales  may 
also  be  handled  through  the  Simplified 
Review  Of  Similar  Services  Method. 
"Also,  during  periods  when  gasoline 
prices  are  widely  fluctuating,  the  use  of 
cents  per  gallon  mark-up  may  be  used." 
See  Note  at  end  of  this  subparagraph. 


(1)  Ownership/management.  Do  they 
have  the  same  type  ownership/ 
management  structure? 

— Oil  company  ownership  leased  to 

independent  operator/manager 
— Oil  company  owned  and  managed 
— Indepeodeotly  owned  and  managed 

(2)  Type  of  service. 
— Full-service 

— Self-service 
— Split  island 


(3)  Degree  of  competition.  Service 
stations  should  have  at  least  two 
competitors  to  be  regarded  as  a 
comparable. 

(4)  Geographical  proximity.  Normally, 
the  most  comparable  iacilities  %rill  be 
those  that  are  located  closest  to  the 
concessioaer  because  of  distance  from 
supplies. 

(5J  Volume  of  business.  The  monthly 
volume  of  business  is  a  very  important 
factor  in  gasoline  pricing  and  may  be 
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very  hard  to  obtain  from  the 
comparables. 

!  (6)  Seasonality.  In  addition  to  the 
volume,  the  season  is  also  an  important 
factor.  Seventy-five  percent  of  the 
aimual  volume  should  be  reached 
within  2  months  +  or  -  of  the 
concessioner. 

(7)  Methodology.  Utilizing  a  spread 
sheet  matching  the  same  type  of  service 
offered  by  those  facilities  deemed 
comparable  imder  the  above  criteria  and 
'  le  concessioner,  assure  that  the  rate 


•^ 


structures  are  compatible  for  comparing. 
Considering  the  extent  to  which  the 
comparable  and  concessioner  match  up 
with  selection  criteria  and  the  extra 
quality  worksheets,  approve  or 
disapprove  the  prices  and/or  discuss 
with  the  concessioner,  possible  changes 
in  his  services,  or  amenities  offered  to 
match  services,  amenities  and  price. 

Note:  "Gasoline  prices  are  to  be  approved 
utilizing  comparable  pump  prices  in 
accordance  with  Method  1,  Full  Review  of 
Similar  Services  or  Method  2,  Simplified 


Review  of  Similar  Services,  unless  during 
period  when  g^line  prices  are  rapidly 
changing,  the  Regional  Director  authorizes 
the  use  of  cents  per  gallon  mark-up.  This 
entails  contacting  the  jobber  of  the  particular 
brand  of  gasoline  sold  by  the  concessioner  to 
ascertain  eight  or  ten  stations  in  the  area 
which  have  volume  and  location 
characteristics  similar  to  that  of  the 
concessioner.  Contact  the  stations  to  find  out 
their  mark-up  in  cents  per  gallon  on 
delivered  gasoline  (including  cost  of 
transportation).  The  average  add-on  in  cents 
per  gallon  then  becomes  the  concessioner's 
allowable  add-on." 


Gasoune  Service  Stations:  Adjustments  to  Comparables— Extra  Quality  Feature 


Features  (checit  if  present) 


Facility  related: 

Restrooms. 

Public  teleptxxie. 

Car  wasti. 

Adjoins  restaurant  or  motel. 

Actios  retail  store. 
Comfort  related: 

Waiting  room  (for  custonriers  awaiting  auto  repairs). 
Service  related: 

Trailer/RV  service. 

Accepts  memtjership  road  service. 

Provides  free  maps. 

Tires,  t>atteries,  and  accessories. 

Repair  service  available. 

Tow  service  availat>ie. 

Mechancs  licenses  held. 
I  Open  24  hours. 
I  Oisen  7  days  a  week. 
I  Accepts  major  oil  company  card. 

Accepts  major  credit  cards. 


CoTK^essioner 


Comparables 


Comparables 


Comparables 


Comparables 


Other  features  may  be  added  as  they  are  observed  during  ttie  corTiparat»ility  review,  i.e.,  vending  service,  self-service,  and  so  oa 


2.  Method  2— Simplified  Review  of 
Similar  Services 

a.  Description.  This  method  of  rate 
evaluation  may  be  characterized  as  a 
quick  review,  rather  than  a  detailed 
study.  It  consists  of  a  simple 
comparison  of  prices  between  the 
concessioner's  proposed  rates  on  items 
and  services  that  meet  the  established 
criteria  for  this  method  and  those  items 
and  services  of  selected  private 
businesses.  The  comparison  process  is 
very  brief,  limited  to  minimum 
background  information  on  the  available 
comparative  businesses,  the  price  of 
similar  items  and  services,  and  the 
essential  information  concerning 
differences  in  the  items  and  services 
being  considered. 

To  the  extent  possible,  similar  service 
businesses  will  be  located  on  non- 
Federal  lands,  however,  in  cases  where 
the  only  comparative  businesses 
available  are  so  located  (such  as 
national  parks  or  national  forests)  they 
will  be  acceptable. 

In  some  cases,  a  Superintendent  may 
choose  to  use  a  screening  factor  in 
selecting  a  similar  business,  e.g..  the 


presence  of  a  boat  mechanic.  The  park 
may  require  the  concessioner  to  have 
trained  mechanics  on  duty  to  provide 
this  service.  In  this  case,  "Required 
Training"  would  be  a  screening  factor 
rather  than  a  consideration.  A  business 
not  meeting  the  screening  factor  would 
be  eliminated  from  consideration. 
However,  because  basic  comparables  are 
not  available,  most  of  the  factors  to  be 
developed  by  the  park,  will  be  used  as 
consideration  factors  only  when 
selecting  the  similar  services  business 
and  when  evaluating  the  comparative 
value  of  the  rates  against  the 
concessioner's  rate  approval. 

Failing  one  "consideration  factor" 
would  not  necessarily  rule  out  the 
business  as  a  usable  similar  service. 

The  Simplified  Review  of  Similar 
Services  Worksheet  or  a  similar 
document  will  be  used  in  conducting 
the  rate  comparison  review  and  to 
establish  the  approved  rates.  The 
worksheets  appear  at  the  end  of  this 
explanation. 

b.  Application  of  the  method.  It  is 
anticipated  that  this  simplified  review 
process  may  be  conducted  by  telephone 


to  known  similar  service  businesses. 
However,  on-site  visits  are  to  be 
encouraged  whenever  possible, 
considering  administrative  constraints. 

When  the  determination  has  been 
made  to  use  this  method  of  rate 
comparison,  an  inquiry  will  be  made  in 
the  nearby,  in  some  cases  distant, 
commimities  to  locate  similar 
businesses.  The  personal  knowledge  of 
the  park  staff  and  local  business  leaders 
can  be  utilized  to  help  locate  similar 
businesses  that  might  provide  the  same 
goods  and  services  as  those  being 
reviewed  for  rate  approval. 

Where  possible,  three  or  four  similar 
service  businesses  which  should  have 
two  or  more  competitors  each,  should 
be  reviewed.  Special  screening  and 
consideration  factors  will  be  established 
by  the  Superintendent  to  help  evaluate 
the  similarity  of  rate  values  of  the 
businesses  being  reviewed.  (See 
worksheets.)  Again,  because  of  the  many 
one-of-a-kind  types  of  items  and  the 
unique  character  of  some  concession 
services,  it  may  be  foimd  that  only  one 
or  two  similar  businesses  can  be 
located.  In  this  case,  you  will  use  what 
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you  have  and  explain  the  efforts  to 
locate  others  in  the  footnote  section. 

Concession  items  and  services  to  be 
included  under  the  heading  *ntems  and 
Services"  will  be  related,  where 
possible,  to  a  functional  operation  such 
as:  recreational  equipment  rental  and 
services  at  a  small,  isolated  marina 
operation.  One  or  more  items  may  be 
listed  for  review  on  a  single  form.  The 
Superintendent  has  the  flexibility  of 
using  this  form  to  adapt  to  the  difficulty 
in  locating  similar  service  businesses 
and/or  similar  services.  A  new  form  will 
be  used  for  each  concessioner. 


Once  the  "Service  Items"  and 
"Proposed  Rales"  have  been  listed  on 
the  worksheet,  the  similar  service 
businesses  will  be  queried  by  phone  or 
in  person  to  obtain  their  current  rates 
for  comparison.  In  those  cases  where 
there  is  a  similar  service  or  item  but  a 
distinct  difference  exists  which  might 
affect  the  price  comparison,  it  will  oe 
footnoted  to  explain  the  difference.  In 
some  cases,  this  may  be  grounds  for 
rejecting  the  rate  comparison  for  this 
item.  (See  worksheets  that  follow.) 

When  the  similar  service  rates  have 
been  recorded,  an  average  will  be 
computed  to  service  as  an  indicator  and- 


comparison  with  the  proposed  rates.  A 
recommended  rate  approval  based  on 
the  comparison  will  be  entered  in  the 
right  hand  column.  An  analysis  of  the 
data  will  be  recorded  at  the  bottom  of 
the  form  to  briefly  describe  the 
extenuating  consideration  given  in 
making  the  final  rate  recommendation. 

Subsequent  individiial  rate  increase 

requests  that  are  made  during  mid- 
season  can  be  handled  quickly  by 
contacting  the  similar  services  business 
to  check  their  current  prices  and  if 
changes  have  occurred  to  warrant  an 
increase  it  can  be  quickly  approved. 


Simplified  Review  of  Similar  Sen-ices  (Worksheet) 


Date    

Analyst  

Park 

Concessioner    - 
Contiact/Pemit 


Screening  or  consideration  factors 

Concesstoner 

Similar  service  txjsinesses 

Comments 

"' 

1. 
4. 

Rate  Comparisons 


{toms  end  seivices 

Proposed  rate 

Established  rate/similaf 
seonee  butwessea 

Averg.  rate 

flecommeoded 
rate 

1. 

2. 

S. 

4. 

6.                            . 

6. 

7. 

8. 

J 

Footnotes: 
Brief  Antfysis: 


Simplified  Review  of  Similar  Services  (Worksheet) 


Date    - 
Analyst 
Park     - 


Concessioner    - 
Conbad/Pennit 


Screening  or  consideralian  lectors 

Concession 

Simter  service  businesses 

Comments 

Reservoir 

Ottvf 

Marirui/store 

Olher 

1.  Length  ol  season 

2.  General  appearance 

3.  E(|uipnient<xiiidkon  ._.._.___.....« 

4.  Size  Of  twsiness  

3  months 

Veiy  good 

New 

Very  smal 

4  months 

Average 

Ofd  

MeOum „... 

3  moDlhs 

Poor  

Old  

MedKjm 

4  months 

Average 

Good 

SmaM _..... 

5  BJonlhs 

Very  good. 

Good. 

Smal. 

Fiisttwooo 
private  prop- 
erty; third  on 
State  land; 
fourth.  NPS 
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Rate 


1.  fiertH  Boflts  14*,  10)^  wf 


2.  SM  and 
rope/PFD. 

3.  Zip  sled 

4.  Fishing  gear  (pote/hmsAMit) 

5.  Canoes  PFO 


$10  per  hour 
25perVb^y 
90  par  day  .... 
3per4tey  — 

4per«lay  — 

5  per  day  ^... 
2pertiour  .... 
SperVbday  . 


rates  ell 
lar  services 


6perhoar<  .. 
tOper'Adey 
tSperdey  .... 
4.25  par  dey. 


4.50  per  diy. 
1.75  per  Hour 


lOll 

lar  services 


$11  pertnur 
BOper^day 

2.7Sper«by  . 

2.50  per  day  . 
&.SOparday  . 
1.50  per  hour 


iar 


$10  per  hour 


3^pard%. 
2.7S  per  day  . 
2.25  par  hour 
S  per  Vb  day  . 


Wtasef  Mil- 
iar services 


10per'*i^ 
day3. 

5per<liyt.... 

3.7S>perdMy 
&2S2perdir 

2  per  hour  .... 
5.50  per  'A 
day a  „ 


S9 

13 
20 

4 

ZA7 
CM 

1.87 
5.25 


Bnel  Anahtto:  (1)  Hig^  rata  reooramended  because  new  equfwuK.  better  senoce.  higHer  qudiy:  (2)  Aala  not 
equal  in  qutdily  and  condten.  -ir— ><-«— »  v-» 


SIC 

25 

90 

3 

3 
6 
2 
5 


L 


3.  Method  3 — Specified  Rate  on 
Aufliorization 

a.  Description.  This  method  will 
probably  represent  the  easiest  process 
for  adpisting  and  approving  rates  in 
many  situations.  Ooce  the  contract  or 
permit  has  been  mitten  or  ameaded  as 
deacribed  herein,  the  procedure  will  be 
nothing  more  than  that  described  in 
indexing.  Method  6. 

The  tasks  to  deal  with  in  this  method 
are: 
<1)  Establishing  the  initial  rate. 

(2)  Writing  or  amending  the  contract 
or  permit  to  accommodate  the  method 
while  very  specifically  spelling  out  the 
exact  index  to  be  used. 

(3)  PoUowiDg  up  oa  edlusting  the  rate 
for  Indexing  as  spelled  out  in  the 
authorization.  Indexing  for  this  method 
is  Bot  to  exceed  5  yean  before 
reestablishing  the  rate. 

Specified  rates  on  autkorizatioa 
method  is  intended  for  use  when 
comparables  are  not  readily  available 
and  when  dealing  with  a  limited 
number  of  services  with  a  simple  rate 
structure.  The  method  should  have 
special  value  for  unique  end  unusual 
services  such  as  seaplane  rides,  some 
horseback  rides,  end  mouBtain-ciimbing 
schools. 

Perhaps  the  noat  inportant  factor  to 
consider  is  that  this  process  should  he 
determiaed  to  be  edaunistratively 
advantageous  to  the  Service  by  (1) 
reducing  the  ({ueations  about  rates  tfaet 
arise  eedi  year  end  (2)  redudog  the  time 
and  money  used  in  approvtog  rates.  In 
many  cases  tlM  concesstaners  will  Cavor 
utiltziBg  this  method  beoause  it  will 
give  them  a  eotid  rate  that  they  can  plan 
on  without  the  uncertainties  that  mey  be 
inhereat  in  o(h«  rate  a^iproval 
methodologies. 

b.  EsbMialung  the  spec^Sedraie.  The 
MPS  papfeseotative  mduag  ^m 
dmpHninetion  ahonfai  Ukt  adwnlageflf 
any  reaeoaeMe  means  to  eetahBsh  a  i 


that  will  be  fair,  in  his/her  best 
judgment,  to  the  visitors  and  provitie  a 
reasonable  opportimity  for  a  letum  to 
the  concessioner.  In  situations  where 
there  is  an  existing  rate  that  is 
considered  raasoBwble,  then  that  may  be 
used.  In  some  situations,  an  economic  * 
feasibility  study  will  be  needed  and  in 
other  cases  it  may  require  the  use  of  die 
financial  analysis  method.  The 
Superintendent  may  in  some  instances 
request  assistance  from  Regioa.  whidi 
might  in  turn  request  assistance  firom 
WASOorDSC 

(1)  New  authorization.  Once  the  NPS- 
proposed  rate  has  been  estaUbhed.  this 
can  be  published  in  the  Pact  Sheet  or 
Prospectus  as  the  proposed  rate.  TIm 
Prospectus  should  ask  that  those 
responding  specify  the  rata  they 
pn^Mse,  ttod  the  financial  fatioiiale  to 
justify  such  rate. 

Prospectus  Language: 

Inatmnch  as  there  are  BO  cony  iMe 

services  in  ti>«  area  of 

National .tbeiatas 


diatged  shall  be  those  approved  in  this 
(ctmtiBCt  or  permit)  and  subject  to  chaqge 
anmiaHy.  The  maximum  approved  rate  shaH 
be  adjusted  aoBually  to  reflect  ^  rise  or  fill 
in  the  U.S.  OepstteaiatorLrinr.  Bwaiu  of 

Labor  Stetistka'CPJ.  for 

covering  the  1 


period.  If  the  said 
Coasumer  Mca  faKtec  figure  for  the  aMath  of 
January  of  the  yaar  following  the  efisotive 
date  of  this  contract  shaD  show  either  a  rise 
or  fan  6om  the  index  figure  for  the  month 
of  January  of  the  preceding  year,  the 
Ruunnnm  rstes  aoaH  be  ^p^rMyM  wmH  wftty 
increasMi  or  deaeased  for  the  soooemsg  12- 
month  period,  commencing  on  the  Ist  d^  of 
April,  te  the  ai  mil  iqaarted  ihatateael- 

-*  "I'ngiiM  m iajikiniMii  laim 

difierenoB  of  inrreasa  or  daoraaae  «f  tin 
current  January  Index  figure  ovar  tha 
preceding  year  figara.  Ukewiae.  siadlar 
recalcalations  of  the  rates  to  be  used  shall  be 
made  usiog  the  faraex  for  the  month  of 
January  ta  each  lucceediag  year.  In  each 
iasteaoa,  4m  fipira  Aall  be  canpwvd  wiA 
the  figswof  the  pwcedtegfiiiM  j.aadee 


adjustment  made  for  the  next  succeeding  12 
months  in  the  manner  aforesaid. 
The  National  Park  Servioe  proposes 

(requires) as  The  rates  for  the    - 

calendar  year  bepnatng  on  the  execution 
date  of  this  (oootcact  or  permit).  *M1 
proapective  operaton  mpoodiag  Shmld 
submit  their  propowd  aaes  aioog  with 
finaaciai  latioaaie  to  aabalantieto  the 
proposal*.  (Words  betweee  asterisks  are 
optional) 

When  this  method  is  to  be  used,  the 
proposed  rate  should  be  considered 
when  evaluating  the  propoeals 
responding  to  the  Prospwtus.  This  will 
provide  competitiva  rete  proposals,  but 
atill  not  CGBsider  theai  as  the  majar 
element  in  the  selecsioa  process  but 
rather  a  part  of  the  elenaent  of  beiag 
responsive  to  the  Prospectus.  Should 
the  proptosals  or  the  best  proposal  have 
a  NFte  lower  or  hi^lier  than  die  NPS 
proposed  rate,  then  the  rate  could  be 
determined  through  negotietioH. 

Should  all  of  the  propoeed  rates  be 
considered  not  reasonable,  or  too  low, 
then  the  proposals  ouy  be  treeted  asaay 
other  prospectus  where  ao  satisfactory 
proposals  were  made. 

(2)  Existing  opeiations  where  a  fact 
sheet  is  to  be  isnied.  When  it  has  been 
detonained  diet  this  nMthod  will  be 
utilized  end  a  Pact  Sheet »  being 
issued,  the  same  basic  prooedwes  and 
Pact  Sheet  language  can  be  used  as  was 
described  in  "new  audteriaatioRs".  The 
difference  will,  of  oeuree,  he  thet 
prefereatial  ri^  will  beoome  injected 
into  ^  negotiating  and  selection 
process.  As  with  other  points,  the 
existing  conoessionef  rih»  hes  a 
preferentiel  n^  of  renewal  shell  be 
given  die  ridit  of  first  refusd. 

(3)  Amenowent  te  contract  or  penait. 
A  contract  w  penaot  en  be  amended 

for  tke  purpose  of  cpedfyiag  dw  rate 
and  utiliiing  this  method.  In  eaees 
where  a  oontiact  or  perarit  hes  S  or  mora 
years  beCon  expiration,  and  when 
mutually  agreeable  with  the 


\ 
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ar 


concessioner,  the  Superintendent  may 
wish  to  amend  the  contract  or  pennit. 

A  contract  amendment  certainly  takes 
a  good  deal  of  effort,  especially  on  the 
part  of  the  Regional  Office  staff,  and  „ 
possibly  will  not  be  considered  by 
many,  hi  some  sitxiations,  however,  it 
will  be  in  the  Government's  best  interest 
to  amend  the  contract  and.  therefore, 
should  be  considered.  The  area  and 
Regional  Office  staff  will  want  to  work 
together  closely  when  considering  this 
possibility. 

4.  Method  4 — Merchandise  Pricing 

a.  Description.  Approving  prices 
based  on  costs  for  various  types  of  retail 
stores  and  categories  of  goods  is  a 
simple  solution  for  approving  prices  for 
a  wide  range  of  goods  that  are  normally 
priced  by  a  percent  markup,  i.e..  curios, 
handcrafts,  groceries  and  general 
merchandise.  This  method  is  not  to  be 
applied  to  restaurants,  hotels, 
transportation,  marina  operations  or 
other  service-related  industries  where 
quality  of  service  and  amenities  are 
more  important  factors  in  approving 
rates  duuged  oark  visitors. 

This  method  achieves  comparability 
byjising  national  percentages. 
Comparability  in  the  Merchandising 
Pricing  Method  is  also  realized  by 
permitting  variance  from  national 
mariLon/markup  averages  where  local 
custom  dictates,  and  by  using  Method  1 
or  2  for  unusual  items.  The  use  of 
manufacturers'  suggested  retail  prices 
also  provides  comparability. 

b.  Determining  retail  prices.  The 
grocery  store  and  general  merchandise 
retail  industries  have  their  own  {argon, 
i.e.,  markon.  markup,  gross  margin, 
gross  profit,  cost  of  sales,  etc.,  and  some 
prefer  to  quote  the  above  in  either  dollar 
amounts  or  percentages.  This  is  very 
confusing  to  the  person  responsible  for 
implementing  and/or  administering 
price  approvals,  particularly  if  they  are 
not  familiar  with  retail  merchandising. 

Two  closely  related  terms  are  markon 
and  markup.  The  first,  markon,  is 
widely  used  by  retailers,  and  represents 
the  percentage  of  selling  price  which  is 
profit.  Markup,  which  is  more 
commonly  understood  by  lay  persons, 
represents  the  profit  percentage  which  , 
is  added  to  retailer's  cost  to  establish  a 
selling  price. 

Equivalent  markup  and  markon 
percentages  for  each  category  of 
merchandise  are  attached  as  Exhibit  1. 
The  percentage  will  be  updated 
periodically.  One  method  of  price 
constnicticm  may  be  selected  and  the 
equivalent  in  terms  of  the  other  method 
is  readily  available  in  the  adjoining 
column.  The  percentages  should 
generally  be  used. 


The  two  methods  of  price 
construction  follow: 

(1)  Markup  pricing:  Selling  price  = 
Product  Cost  X  (1  -f  approved  markup 
percentage). 

Example:  Consider  a  carton  of 
cigarettes  with  a  product  cost  of  $4.50. 
The  approved  markup  percentage  of 
44.1  is  taken  from  Exhibit  1.  What     , 
should  the  selling  price  be?  Selling 
Price  s  $4.50  X  (1  ■»■  .441)  =  $6.48. 

(2)  Markon  pricing:  Operators  need  to 
know  the  percentage  of  the  selling  price 
that  is  represented  by  gross  profit. 
Considering  the  expected  volume  and 
product  mix.  they  need  to  make 
judgments  as  to  whether  the  margin  is 
sufficient  to  allow  expected  profit  and 
cover  expenses,  or  whether  expenses 
must  be  pared.  An  example  of  margin  of 
profit: 

Selling  Price  $6.48 

Product  Cost 4.50 

Profit  1.98 

$1.98  ■*■  $6.48  s  .3055  or  30.6%  of  the 
selling  price. 

30.6%  of  the  selling  price  represents 
gross  profit.  30.6%  is  also  the  markon 
percentage  corresponding  to  44.1% 
markup  listed  for  tobacco  products  in 
Table  1. 

To  determine  the  selling  price  fit)m 
approved  MARKON  percentage: 

Selling  Price=Product  Cost+1  -gross 
profit  %  (expressed  in  Table  1  as 
maricon  percent.  Convert  to  a  decimal 
equivalent.) 

Using  the  same  example  cigarette 
carton,  the  approved  markon  percentage 
looked  up  in  Table  1  and  found  to  be 
30.6%. 

Selling 
Price=$4.50+1  -  .306=$4.50+.694=$6.48 

Exhibit  1  contains  equivalent 
approved  maximum  markups/markons, 
so  neither  party  is  forced  to  work  with 
a  method  that  may  be  imcomfortable. 

(3)  Application.  Example:  Suppose  a 
Superintendent  selects  a  grocery  item 
firom  the  shelf  and  finds  the  price  to  be 
marked  $.75.  Table  1  shows  an 
approved  markon  of  29.9%  and  markup 
of  42.7%.  Upon  request,  the  . 
concessioner  produces  documentation 
to  show  product  cost  per  unit  to  be 
$.524  and  volunteers  a  markon  of  29.9% 
was  used  to  construct  the  $.75  shelf 
price. 

The  Superintendent  prefers  to  use  the 
approved  markup  percentage  of  42.7% 
to  verify  correctness  of  price  and 
multiplies  the  produce  cost  and  the 
markup  %.  $.524  (1.427)=$.7475.  The 
$.75  shelf  price  is  verified  as  correct. 

Wholesalers  will  often  provide 
pricing  wheels,  a  circular  sliderule  type 
of  tool  that  will  read  the  appropriate 


price  directly  for  a  given  product  cost 
and  desired  gross  profit  percentage. 

c.  Variation  from  listed  percentage. 
The  percentages  for  markup/markon  in 
Exhibit  1  are  based  on  nationally 
published  averages  drawn  from  large 
samples,  and  represent  the  upper  range 
of  profitability.  They  should  be  used,  in 
the  absence  of  good  evidence  to  the 
contrary,  as  maximum  allowable 
percentages.  Comparability  may  also  be 
achieved  as  follows: 

(1)  Different  items  of  merchandise 
within  a  particular  category  may  be 
priced  above  or  below  the  percentage 
listed  in  Exhibit  1,  providing,  the 
overall  result,  considering  sales  volume, 
does  not  exceed  the  markup/markon  for 
the  category. 

(2)  Where  retailers  in  a  particular  area 
have  a  custom  of  pricing  certain  items 
above  or  below  the  national  markup/ 
markon  averages,  and  it  can  be 
documented  by  contacting  retailers  in 
the  area,  the  percentages  in  Exhibit  1 
may  be  adjusted  to  conform. 

(3)  Manufacturers'  suggested  retail 

g rices  should  be  used  when  the  produce 
as  one,  either  by  pre-marking  or  by  a 
suggested  retail  price  list.  However,  if 
local  custom  is  to  vary  bom  the 
suggested  retail  price,  then  the  local 
price  should  prevail.  This  may  result  in 
a  retail  price  higher  or  lower  than  if 
calculated  by  markup/markon 
percentages. 

(4)  Unique  items  and  items  that  are 
not  marketed  in  the  normal  manner  and 
do  not  fit  an  item  or  group  of  items 
listed  in  Exhibit  1  may  be  priced  by 
using  Method  1,  Full  Review  of  Similar 
Services  or  Method  2,  Simplified 
Review  of  Similar  Services. 

d.  Product  cost.  The  following  may  be 
included  in  product  cost  by  the 
concessioner: 

(1)  Due  to  the  time  value  of  money, 
merchandise  on  hand  at  the  time  the 
wholesaler  announces  a  price  change 
may  be  revalued  to  reflect  new 
wholesale  costs,  and  retail  prices 
adjusted  accordingly.  This  must  be 
documented  by  a  current  wholesale 
price  list. 

(2)  C^sh  discounts  need  not  be 
deducted  from  product  costs.  Such 
discounts  are  normally  2%  and 
expressed  as  2/10,n/60  (2%  discount  if 
paid  in  10  days  fit>m  date  of  invoice,  net 
due  in  60  days)  or  2/10  eom  (2% 
discount  if  paid  during  the  first  10  days 
following  the  end  of  the  month).  During 
times  of  high  interest  rates  some 
wholesalers  may  offer  5%  prompt 
payment  discounts. 

It  is  possible  that  a  wholesaler  may, 
to  promote  sales,  increase  prices  in 
order  to  offer  a  discount  greater  than  5% 
thereby  allowing  for  a  higher  retail  price 
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and  enhaBcement  of  the  wbolnalar's 
product  to  the  omocssioiier.  Diaooont 
above  S%  diould  be  regarded  as  ■ 
redncliaB  in  the  wttolonls  price  on 
whkh  markup  is  based.  If  a  tai^v    ■ 
disooont  if  ofieved  it  must  be  reduced 
to  5%  pnor  to  raJrHtating  the  retail 
price. 

Enrnple:  Pnxkxi  cost— $10jO(^  12/ 
lOeom.  12%  offered  discouat  Im 
maxinnai  alkrarable  5%  discomtf, 
eqoaka7%  price  redoctian. 


Listed  produ^  .^...^.....^ 

Less  7%  price  reduction  ...... 

^Product  cost  OQ  whick 
markup  or  maikxM  may  be 
coaapwted  ...».^^.„ ».«.. 


.70 


$9.3« 


In  times  of  volatile  cost  of  capital,  the 
industry  cash  discount  practice  will  be 
monitored  to  keep  the  ^bove  policy 
current.  It  is  the  intent  of  this  cash 
discount  policy  to  be  consistent  with 
current  industry  practices. 

t3)  Documented  transp<Mlatk>n 
expenses  may  be  added  to  the  prodtjct 
cost  before  mari^on  or  markup. 

The  concessioner  must  produce  such 
documentation  upon  request.  When  the 
transportation  is  provided  by  the 
coacessiooer^  the  documentation  is 
mooB  difficiUt.  but  nevertheless  must  be 
explicit.  An  example  ef  acceptable 
documentation  is  provided  at  the  end  of 
this  discussion. 

(4)  Warehouse  charges  developed  or 
cost  incurred  by  the  concessioner  may 
not  be  added  to  the  product  cost  to 
determine  price. 

Warehousing  as  used  herein  is 
intended  to  mean  the  nonaal  labor  and 
other  expenses  incurred  by  the 
concessioner  in  handling  merchandise, 
etc.,  in  the  concessioner's  storage 
structure  and  sales  outlets.  If  the 
concessioaer  wishes  to  take  advant^e 
of  warehousing  expense  through: 
— Increased  sales  volume  due  to  lower 

retail  prices 
— Revalued  merchandise  due  to 

documented  wholesaler  price 

increases 
— Convenience  and  availability  of 

product 

(5)  Volume  buying  practices  by  the 
concessioners  allow  them  to  take 
advantage  of  discounts  oSered  by 
suppiien.  The  NPS  views  this  as  an 
acoept^ie  financial  transaction  and 
therefore  we  should  no(  poiaiize 
concessi<mefs  for  doiog  so  by  not 
allowing  them  to  use  the  cost  that 
would  have  been  incunred  by  buying  in 
smaller  quantities. 

The  concessioner  will  provide  the 
NPS  with  the  supplier's  voliune  price 
listii^  to  justify  the  adjusted  base  to  be 
*U9mI  in  the  OMrkup  method.  The 


markup  sfaoold  be  based  upon  purchase 
prices  for  the  quantity  which  the 
business  would  normally  purchase  in 
order  to  keep  the  product  in  stock. 

Transpoitiition  Docmnentation  by  (fce 
ConcessioJMr  (Semph) 

1.  Invoice  Documentation. 

If  it  is  necessary  or  desirable  for  a 
concessioner  to  pick  up  supplies  at  the 
wholesaler's  dock,  the  wholesaler  will 
often  offer  a  discount  in  rebtm  for 
saving  defiverv  costs.  Tlie  amaHnt  of  the 
discount  should  be  stated  ea  the 
invoice.  The  stated  discouat  will  serve 
as  documentation  to  support  the  amoimt 
of  transportation  expense  the 
concessioner  claims  as  product  cosL 

2.  Constructed  Transportation 
Expense. 

"The  ob)ective  is  to  condruct  as  neariy 
as  possible,  the  actual  reasonable 
expense  for  transporting  each  item  by 
the  concessioner.  Consider  the  need  to 
find  a  transportation  chai;ge  for  a  dozen 
eggs.  The  basic  vehicle  for  this  exercise, 
is  a  truck  of  500  cubic  feet  capacity. 

Fixed  Expenses 

Amortization  ^ $3JXX)/year 

Insurance  1,000/year 

Service  and  Repairs  260/year 

Taxes  and  License 240/year 

Variable  Expenses 

Driver —  $9.00/hour. 

Fuel 1.30/gaL 

LdMMer 4.00<QiQfur. 

Mileage,  20,t>00/year  $4,500  ♦  20,000 
=  $.225/iniIe  fixed  expenses. 

Consider  a  trip  of  170  miles  to  a 
supplier. 
$.23/mile  fixed  expenses  x 

170 _ _ $39.10 

Driver  $9/faour  x  8  hoars 54.00 

Laborer  $4/bour  x  i  hour 4.00 

Fuel  $1.30/gal.  x  26  gal  33.80 

Trip  Cost 130.90 

Truck  capacity  500  cubic  fact. 

Average  80%  fall  «  400  ciduc  feet. 
131  ♦400  =  .33 

One  carton  of  eggs  -  3  cubic  feet  x  .33 
=  0.99  carton. 

30  dozen  per  carton  .99  ♦  30  =  .03/ 
doeen  eggs  transportation. 

5.  Method  5 — Competitive  Market 
Declaration 

a.  DescriptioL  OccasionaUy  there  are 
situations  that  exxA  in  National  Park 
areas  where  a  service  offered  by  a 
oancessioner  exists  in  a  highly 
competitive  market  That  is,  where 
identical  or  very  similar  services  are  ° 
offered  by  otber  private  enterprises  in 
the  immediate  Tiaaity,  and  the 
concessioner's  location  provides  ao 
particolar  competitive  advantage.  In 
such  situations,  the  area  manager  any 


vrish  to  %rT4te  a  *t>nnpetitiTeMai%»l 
Declaration,"  ^hich  is  an  analysis  of  the 
situation  am!  a  statement  ihn  it  is  in  the 
public's  best  interest  to  aRow  prices  lo 
be  set  in  a  free  market  rather  than 
approved  by  the  Service. 

The  purpose  of  the  "Competitive 
Market  Declaration"  Is  to  reduce  the 
administrative  burden  of  rate  approvals 
in  situations  where.  Iw^mt^  ot 
competition,  the  concessimi  must 
charge  compaaiAe  rates  to  survive.  It 
does  not  relieve  the  SttperiateoAul  of 
the  responsibility  to  ensure  that  the 
concessioner's  rates  are  iair  aad 
reasonable. 

A  competitive  marVet  is  defined  asa 
marketplace  where  two  or  bums  parties 
act  independently  to  secure  the  butinmr 
of  a  third  party  by  ofiaring  the  aMSt 
favorabie  tenas  andAir  prices.  The 
"marketplace"  may  be  vary  small;  as  in 
the  case  of  unusual  cxte-of-a-'  iad  items 
on  sale  within  a  major  ooooessioa 
merchandising  shop;  or  larger,  as  in  the 
case  of  antique  sales  which  may  be 
miles  from  other  aatique  dealeo.  The 
important  concept  is  that  if  the 
concessioner's  cooqietitiva  positiaa  is 
not  enhanced  by  his/her  location  in  a 
park,  then  his/her  pricing  mnst  be 
competitive  to  seam  business  ai»d  may, 
therefore,  be  considerad  comparaMe. 

The  argument  has  been  raade  that  if 
there  is  no  oompetitrve  advantage  te  a 
service  being  ofiered  in  the  park,  thea 
that  service  may  not  be  "tiecessary  and 
appropriate"  and  should  not  be  located 
in  the  park.  In  response,  we  merely 
point  out  that  rate  reviews  are  not  ^ 
place  to  m^e  that  decision,  aad  that 
field  personnd  may  saMy  pnxeed  with 
"Competitive  Market  Declarati<ms** 
without  reference  to  a  specific  service 
being  needed  or  appropriate. 

Another  situation  where  this  concept 
of  competitive  market  may  be  used  is  in 
rate  reviews  lor  gaods  or  services  ¥rhere 
the  price  is  routinely  negotieted 
between  vendor  and  customer. 
Examples  of  this  would  inchide  unique, 
limited  one-of-a-kind  items  such  as  ait 
or  antiques,  and  one  time  services  sudi 
as  banquets  served  in  a  concession 
restaurant  Again,  the  key  element  is 
that  Che  sales  price  is  not  enhanced  by 
the  vendor's  location  in  a  park  area. 

b.  Procedure.  The  decision  lo  use  a 
Competitive  Market  Declaration  should 
not  be  made  ligj>tly,  es  it  relaxes 
controls  but  not  responsibility  for  rate 
reviews.  It  is  required  that  the  Regional 
Office  agree  to  the  use  of  this  method. 

The  dedsiott-makiRg  process  dnrald 
be  %voH  documented.  This 
documentation  should  contain  as  a 
minimum  a  detailed  description  of  the 
circumstances  which  justify  the 
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declaration:  a  competitive  market, 
negotiated  price,  etc 

The  documentation  should  also  assess 
alternative  rate  approval  methods  as 
applied  to  this  pailicular  situation. 

the  declaration  itself  is  to  be 
included  as  part  of  the  approved  rate 
schedule.  As  a  minimum,  the 
declaration  needs  to  include  a  statement 
to  the  effect  that  market  forces  provide 
comparable  pricing  and  that  the 
concessioner  is  permitted  to  set  and 
chance  prices  wdthout  further  review. 
The  declaration  shall  require  the 
concessioner  to  notify  the 
Superintendent  in  writing  of  rate 
increase  changes.  The  declaration  must 
be  reviewed  at  least  annually  to  ensure 
that  significant  changes  have  not 
occurred  in  the  marketplace 
necessitating  use  of  another  rate 
approval  method.  This  review  process 
must  be  documented.  The  park  may 
rescind  the  use  of  this  method  if  it  is  felt 
that  the  competitive  situation  has 
changed. 

Example:  Competitive  Market 
Declaration  for  boat  sales  by  Catfish 
Marina  Services,  Incorporated  at 
Waterhole  National  Recreation  Area. 

Boat  Sales  at  Catfish  Marina 

Catfish  Marina  is  an  authorized  dealer 
for  Glastron  and  Sea  Ray  boats,  and  in 
addition  sells  used  Sterury  rental  boats. 
As  a  boat  sales  dealer,  Catfish  Marina 
directly  competes  for  customers  with 
the  following  firms: 
— Rainbow  Boats,  Holioak,  Wyoming— 7 

miles  distance 
— Evinrude  Sales  and  Service,  Holioak, 

Wyoming— 7  miles  distance 
— Lemon's  Leased  Boat,  Tidewater, 

Wyoming— 3  miles  distance 
—Park  Boats,  V^  mile  east  of  NRA 

boundary 

As  can  be  observed,  the  distance 
between  Catfish  Marina  and  its 
competitors  is  not  great.  All  of  the  above 
firms  sell  boats  in  the  same  class  as 
those  offered  by  the  concessioner. 

In  addition,  tne  selling  price  of  boats 
is  normally  negotiated  between  buyer 
and  seller.  The  many  variables  which 
enter  into  boat  sales  price,  such  as 
changes  in  season,  interest  rates,  model 
year;  and  intangibles  of  salemanship 
make  the  application  of  fixed  prices 
unrealistic. 

In  consideration  of  those  factors,  it  is 
determined  that  the  concessioner's 
ability  to  compete  in  boat  sales  is  not 
enhanced  by  the  location  of  Catfish 
Marina  within  the  Recreation  Area. 
Prices  are  comparable  based  upon 
competitive  pressures  and  negotiation. 
Our  recommendation  is  to  use  a 
competitive  market  declaration  for 
approving  rates  for  this  service. 


Superintendent 


Date 

Example  Rate  Schedule — Waterhole 
National  Recreation  Area  Section  V — 
Marina  Services  (continued) 

Boat  Sales 

Competitive  Market  Declaration. 

It  is  determined  that  boats  sold  by 
Catfish  Marina,  Inc.,  at  Catfish  Basin, 
Waterhold  Recreation  Area  are  vended 
in  a  competitive  market.  Further,  the 
price  charged  for  boats  sold  are 
negotiated  between  buyer  and  seller.  In 
consideration  of  these  factors,  it  is 
declared  that  rates  being  charged  by  the 
concessioner  are  comparable  and 
approved.  Catfish  Marina,  Inc.,  may 
price  their  boat  sales  competitively 
without  further  approval  fit>m  the 
National- Park  Service. 

This  declaration  is  for  the  period 
January  1, 1983  to  December  31, 1983. 

(signed) 
Superintendent 

Date 

6.  Method  6 — Indexing 

a.  Description.  Index  pricing 
represents  an  easily-implemented 
procedure  for  approving  or  adjusting 
concessioner  prices  on  an  interim  basis. 
It  does  not  obviate  the  need  for  periodic 
rate  approval  processes  aimed  at 
ensuring  both  a  reasonable  opportunity 
for  the  concessioner  to  realize  a  profit 
and  fair  prices  for  the  visitor.  Index 
pricing  would,  however,  reduce  the 
administrative  burden  on  both 
concessioners  and  NPS  management 
personnel  by  eliminating  the  necessity 
of  more  elaborate  study  each  time  a 
price  increase  is  requested  by  a 
concessioner. 

Index  pricing  may,  perhaps,  be  best 
understood  by  example.  Suppose  that  in 
April  1978,  concessioner  XYZ  requests 
a  price  increase  to  $27.50  per  night  for 
a  double  room  in  his  facility.  The  most 
recent  price  for  a  double  room  of  $26.00 
was  approved  in  January  1977,  through 
a  comparability  study.  The 
Superintendent  refers  to  a  list  of  price 
indices  which  indicate  that  from 
January  1977,  to  January  1978,  (used  for 
an  example  only),  lodging  while  out  of 
town  prices  have  increased  by  7.5%.  On 
this  basis,  the  concessioner  would  be 
entitled  to  $27.95.  which  is  a  7.5% 
increase  over  the  old  price  of  $26.00. 
Therefore,  the  Superintendent  approves 
the  requested  price  of  $27.50.  At  the 
same  time,  the  concessioner  requests 
that  the  price  of  his  fish  platter. 


established  in  January  1977,  be 
increased  from  $3.50  to  $4.00.  The 
Superintendent  determines  frt)m  the 
same  list  of  price  indices  that  food  away 
horn  home  prices  have  increased  8.2% 
over4ke  period  from  January  1977,  to 
January  1978.  On  this  basis,  the 
Superintendent  denies  the  requested 
increase  to  $4.00  and  approves,  instead, 
an  increase  to  $3.75. 

b.  Price  indices.  At  the  heart  of  the 
procedure  described  above  is  the  price 
index.  A  price  index  is  a  ratio  which 
related  prices  for  specific  commodities 
or  groups  oftommodities  to  prices  in  a 
"base"  year.  For  instance,  the  CPI  for  all 
items  for  Urban  Wage  Earners  and 
Clerical  Workers  for  1967  through  1982 
was: 


Year 

CPI 

1967 

1000 

1 968 _ 

1042 

1 969 

1098 

1 970 

1 971  „ 

1 972 

116.3 
121.3 
125.3 

1 973 

1331 

1 974 

147  7 

1 975 

1 976 

161.2 
1705 

1 977 

1 978 

1 980  !!!!!!!!!!"™!"!!!!!!!!!!!!™!!"!!"Z 

181.5 
195.3 
217.7 
247  0 

1 981  

272  3 

1982 

288  6 

This  index  has  been  calculated  with 
a  base  year  of  1967.  Thus,  the  series  can 
be  read  directly  as  the  price  level  in 
some  subsequent  year  relative  to  the 
base  year  of  1967.  For  example,  prices 
in  1973  were  33.1%  higher  than  they 
were  in  1967,  or,  equivalently,  it  took 
$133.10  in  1973  to  purchase  goods  that 
cost  $100.00  in  1967. 

Percentage  change  in  prices  (infiation 
rates)  can  be  calculated  from  price  index 
simply  by  dividing  the  change  in  the 
index  over  some  period  by  the  index  at 
the  beginning  of  me  period.  Thus,  the 
percentage  change  in  prices  from  1970 
to  1977  was: 

181.5  -  116.3  =  .561+  or  56.1% 

c.  Application  of  price  indices.  The 
Consumer  Price  Index,  For  Urban  Wage 
Earners  and  Clerical  Workers  (CPI  -W) 
on  which  the  index  pricing  system  is 
based,  is  compiled  by  the  Bureau  of 
Labor  Statistics  of  the  U.S.  Department 
of  Labor.  The  CPI  covers  a  number  of 
categories  that  might  be  useful  to  us. 
Certain  data  are  broken  down  by  city 
and  region  of  the  country. 

These  detailed  categories  ofiiar 
Superintendents  the  ability  to  refer  to 
price  trends  in  their  geographical  area 
for  specific  product  groups.  The  CPI 
detail  indices  for  specific  products  and   ' 
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services  ofi'ered  by  NPS  concessioners 
include  the  following: 


NPS  concessioner 


Restaurants  (food 

services). 
Restaurants  (alcoholic 

Lodging 

RetaH  sales: 

Grocery  items 

Housekeeping  .... 

Ctottwg 

Newspapers, 

magazines,  etc. 
Sporting  goods  ... 

Souvenirs 

Tobacco  products 
Personnel  care 
products. 

%KXographic 
sales. 

<(orvixescnp(ion 
drugs  arxj 
medical  sup- 
plies. 
Gasolne  sales: 

Gasoline,  motor 
oil,  cootam  and 
other  products. 

^ulo  mainte- 
nance/repair. 

fBA  (tires,  t)at- 
teriesacces- 

'  sories). 
Bus  transportation 


CorresporxJmg  CPI 

mdex 


Food  away  from 

home 
Alchohoiic  twverages 

away  from  home 
Lodging  white  out  of 

town 

Food  at  home 
Housekeepirig  sup- 
plies 
Apparel  commodities 
Reading  materials 

Sporting  goods  and 
equipment 

Toys,  hobbies,  arxl 
music  equipment 

Tot>acco  products 

Toilet  goods  and  per- 
sonal care  appli- 
arx:es 

Photographic  sup- 
plies arxlequip- 


Nor>-prescription 
dnjgsand  medical 
supplies 


Motor  fuel,  motor  oil, 
coolant,  and  other 
products 

Automobile  mainte- 
nance arxj  repairs 

Automobile  parts  and 
equipment 

Intercity  bus  fare 


The  CPI  and  associated  indices  are 
computed  and  available  on  a  monthly 
basis.  The  indices  are  found  in  a 
niunber  of  Government  publications* 
and  are  generally  available  within  a 
three-month  lag.  Thus,  the  Index  for 
February  is  typically  available  in  May. 
The  availability  of  monthly  data  makes 
possible  an  Index  Pricing  System  with 
the  finest  practical  time  resolution. 

Exhibit  2  is  a  sample  of  one  of  the 
pages  from  the  monthly  report.  Upon 
request.  WASO  will  provide  the  Regions 
with  a  copy  of  the  statistics.  As  you  can 
see,  each  page  will  address  the  CPI  for 
specific  dties  and  for  the  Regions  under 
BLS.  Each  Region  is  broken  down 
further  by  population  size  class  as 
follows: 

Clasa  and  Population 

A— 1.250,000  and  above 
B— 385.000  to  1.250.000 
C— 75.000  to  385.000 
D-Below  75,000 


Select  the  cities  and  Regions  close  to 
the  park  in  question  in  determining  the 
appropriate  CPI  to  use  in  the  indexing 
procedures. 

Index  pricing  procedures  are  to  be 
based  on  one  of  the  recent  applicable 
pricing  methods.  Implementation  of  the 
system  should  be  straightforward. 
Instructions  and  Price  bidex  Worksheets 
to  be  used  in  calculating  the  proper  rate 
appear  at  the  end  of  this  explanation. 
When  concessioners  submit  their  price 
increase  request,  the  Superintendent 
should  break  out  the  request  by  Une  of 
business  (e.g.,  lodging,  food  service, 
etc.). 

The  initial  application  of  indexing  for 
a  concessioner  would  involve  an  update 
of  prices  approved  by  a  previous  rate 
approval  method.  The  inflation 
adjustment  would  be  computed  as  the 
percentage  change  in  the  relevant  index 
from  the  month  and  year  of  the  time  the 
request  is  made.  If  the  requested 
percentage  increase  in  the  price  of  the 
concessioner's  product  is  less  than  the 
increase  in  the  index,  then  the 
concessioner's  request  price  would  be 
granted.  If  the  percentage  of  the 
concessioner's  requested  price  increase 
is  greater  than  the  increase  in  the  index, 
then  the  request  would  not  be  approved, 
unless  sufficiently  justified  by  the 
concessioner. 

Price  increase  requests  over  prices 
earlier  established  by  indexing  rather 
than  a  price  approvai  method  would  be 
judged  on  the  same  basis.  The  only 
computational  variation  stems  from  the 
price  index  reporting  lag.  The 
percentage  change  in  the  price  index 
should  be  calculated  6t>m  the  most 
recently  available  index  at  the  time  the 
earlier  prices  were  granted,  to  the  most 
recent  index  available  for  the  current 
increase  requested. 

For  example,  suppose  the  price  of 
"food  away  from  home"  in  the  West 
were: 


Time 

Index 

August  1978 

— 

108.8 

June  1979 ._. 
August  1979 

:::::::::: 

i: 

118.8 
120.3 

*  For  example,  see  "Monthly  Labor  Raview," 
"Surrey  of  Current  Businets,"  or  Fedeiml  Reserve 
Bulletin. 


Assume  that  the  concessioner 
established  a  $3.00  price  for  his  fish 
platter  in  August  1978  through  a  rate 
approval  method.  He/she  requests  a 
price  increase  to  $3.25  (an  8.3% 
increase  in  July  1979).  The  most  recent 
price  index  available  is  the  June  1979 
ngura  of  118.8.  Hiis  is  a  9.2%  increase 
over  the  index  in  August  1979,  when 
the  rate  method  was  used.  Since  the 
concessioner's  requested  percentage 
increase  is  less  than  the  percentage 
increase  in  the  index,  the  request  is 


granted  and  a  new  price  of  $3.25  is 
approved.  If  the  concessioner's 
requested  percentage  increase  was 
greater  than  the  p>ercentage  increase  in 
the  index,  the  request  would  be  denied. 
The  percentage  increase  would  be 
limited  to  the  percentage  rise  in  the 
index. 

Suppose  that  the  concessioner  returns 
with  a  request  to  increase  the  price  from 
$3.25  to  $3.35  in  October  1979.  The 
Superintendent  refers  to  the  park 
records  and  determines  that  the  last 
price  was  established  in  July  1979  and 
was  based  on  the  price  index  for  June 
1979.  He  therefore,  calculates  the 
increase  in  the  index  from  June  to 
August  (the  most  recent  index  available) 
and  determines  the  increase  in  the 
index  to  be  1.3%.  Since  the  requested 
increase  is  3.1%  (from  $3.25  to  $3.35) 
and  greater  than  the  increase  in  the 
index,  the  request  is  denied  and  the 
increase  is  limited  to  $3.30. 

A  price  approval  method  other  than 
indexing  is  to  be  conducted  within  one 
year  following  the  data  that  a 
concessioner  price  increase  was 
approved  which  was  based  on  price 
indexing  procedures.  This  rquirement  is 
necessary  in  order  to  (1)  ensure  that 
concessioner  prices  do  not  move 
significantly  out  of  line  when  compared 
to  prices  in  the  unregulated  economy 
and  (2)  preclude  the  continued  use  of 
the  more  easily-administered  price 
indexing  system. 

d.  Limitation  of  indexing.— The  index 
pricing  system  should  be  understood  to 
be  a  method  of  allevating  the  burden  of 
other  pricing  methods  on  both 
concessioner  and  NPS  personnel.  It  is 
not  a  panacea  and  cannot  be  used 
unquestioningly  and  unquaUfiedly  in 
every  instance.  It  will,  however,  allow 
concessioner  prices  to  be  adjusted  more 
frequently  (if  need  be)  in  special 
circumstances  with  minimal 
administrative  burden. 

Index  Pricing  Work  Sheet  Instructions 

Complete  the  required  information 
regarding  concessioner,  date,  location 
and  specific  item  being  priced,  then 
initial  the  form  in  the  space  provided. 
Determine  the  price  index  which  best 
fits  the  item  being  priced.  If  there  is  no 
close  fit,  use  the  "all  items"  index  and 
complete  the  space  provided  at  the  top 
of  Column  C. 

Line  1 

Column  A:  Enter  the  proposed  item 

price. 
Column  B:  Enter  the  current  month  and 

year. 
Column  C:  Enter  the  latest  CPI  for  the 

item. 
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Column  D:  Enter  the  month  and  year  for 

the  latest  CPL 

■9 

Line  2 

If  the  previous  price  was  established . 
by  comparability  or  other  study — 
Column  A:  Enter  the  previous  price. 
Column  BAD:  Enter  the  month  and  year 

the  previous  price  was  set 
Column  C:  Enter  the  CPI  during  the 

month  and  year  the  old  price  was  set. 

If  the  previous  price  was  established 
throu^  index  pricing  refer  to  the 
pricing  form  completed  at  that  time 
and — 
Column  A:  Enter  amount  on  line  9  of 

the  eariier  form. 


Colanin  B,  C  &  D:  Copy  fonn  Line  1. 
Columns  B,  C,  It  D  of  the  earlier  form. 

Ijne3 

Column  A:  Subtract  Line  2  from  1. 
Column  C:  Subtract  Line  2  from  1. 

Line  4 

Column  A:  Divide  Line  3  by  Line  2  (3 
decimal  places). 

Column  C:  Divide  Line  3  by  Line  2  (3 
decimal  places). 

Compare  the  amounts  on  Line  4. 
Column  A  and  C 

If  the  amount  in  Column  C,  Line  4,  is 
greater  than  or  equal  to  the  amount  in 


Column  A.  place  the  figure  shown  on 
Line  1.  Column  A,  on  Line  9  below. 

If  the  amount  in  Column  A  is  greater 
than  the  amount  in  Column  C.  then 
proceed  as  follows: 
Line  5:'fibter  the  amount  of  Line  2. 

Column  A. 
Line  7:  Enter  the  percent  on  Line  4. 

Column  C 
Line  7:  Muhiply  Line  5  by  Line  6. 
Line  8:  Add  Line  5  and  Line  6. 
Line  9:  Round  the  amount  on  Line  6. 


Release  No.  2 
Concessioner 
Location 


'Specific  Items 
Date 


NPS  Initials 


Line 


(1)  Proposed 

(2)  Previous  

(3)  Une  (1)  minus  line  (2) _ 

(4)  Line  (3)  (tviOed  t)y  line  (2) 


Rem  price 
(A) 


% 


Dateof  col- 
umn A  (B) 


CPi 


Date  of  col- 
umn C  (D) 


If  Line  (4)  Column  (A)  is  greater  than  Line  documents  to  be  used  by  WASO.  If 

(4)  Column  (Q,  see  befow.  Otherwise,  enter  interested,  please  request  from  WASO. 
requested  price  on  Line  (9)  below. 

(5)  Ejaler  amount  on  Line  (2)  Col-  f-  Utility  Charges 

#^«"?°.       "UTT" -'Tr.ir7i'rr^^"'          concessioner  rates  set  under  one  of 

(6)  Enter  araoual  on  Line  (4)  Col-  ^,                              j       >i.   j                  j 
umn  (C)                  -  *^®  seven  approved  methods  may,  under 

(7)  MulUply  line  (si  by  Une  (sr"!    ZZ^Z  certain  circumstances  set  forth  below, 

(8)  Add  Line  (5)  and  Line  (7) __ require  adjustment  to  allow  the 

(9)  Approved  Indexed  Price  .„ concessioner  to  pass  through  certain 

.  %  <  ^L  J  ..    P-         •  1  »     1  utility  charges.  This  part  establishes  the 

7.  Method  7-Fmanaal  Analysis  procidur^such  Jdjustments. 

a.  Description.  As  a  last  resort,  a  „        .         ,     .  j.    ..     <,            li 

financial  analysis  method  could  be  used  1-  Procedures  for  Adjusting  Comparable 

to  approve  concessioner  rates.  This  Rates 

method  relies  on  certain  financial  jhe  procedures  set  forth  herein  apply 

statistics  used  by  WASO  after  a  decision  Q^jy  j^  ^^^^  instances  where  the 

is  made  by  the  Region  and  park  to  concessioner  is  to  be  charged  by  NPS  for 

reouest  this  method  be  used:  utilities  (electricity,  water,  sewer,  solid 

0.  Procedure.  (1)  Appropriate  waste)  at  a  rate  higher  than  the 

financial  taTge»(s);  profitability  ratio,  comparable  utiUty  charge  in  the  private 

direct  cost  percentage,  operating  cost  sector.  These  procedures  do  not  apply 

ratio,  or  percentage  price  increase,  is  ^j,gn  ^^  concessioner  purchases  all 

(are)  chosen.  utilities  from  non-park  sources  or  when 

(2)  Together  with  the  pnce  increase  ^^  ^^-^^  ^         ^  comparable  utility 

request,  concessioners  wi  1  submit  the  ^,g.  ^^,^3,  concessioner  comparability 

Concessioner  Finanaal  Worksheets  ^^^  approval  procedures  are  assumed  to 

which  will  depict  the  expected  unpact  ^j,^  j^^j,  comparable  utility  costs, 

of  the  pnce  increase  on  selected  ,                       .,                            .„ 

fSnanrial  vi.riiihl«s  ^  "^y  '=**^'  ^^  concessioner  will 

(^ASTlill  compare  the  price  ^^^  "°» »«>  P*^'  "-^  V^?f^« 

increase  data  to  concessioner  historical.  »ncreases.  particularly  when  they  are_ 

industry,  and  other  appropriate  NPS  small  m  relation  to  all  the  costs  of  doing 

concessioner  data  to  identify  significant  business.  In  such  instances  the 

deviations  documentation  and  calculations 

(4)  A  number  of  factors  which  might  required  in  this  sertion  are  not 
serve  to  justify  a  higher-than-expected  necessary.  It  must  be  understood, 
price  are  examined  however,  that  such  deasion  to  request 

(5)  Based  on  the  above  analysis,  either  this  pass  through  rests  with  the 
approve  or  disapprove  the  concessioner. 

concessioner's  price  request.  a.  In  outline  the  steps  involved  are.  (1) 

Each  of  the  above  five  steps  are  The  park  calculates  utility  charges  based 

described  in  detail  in  separate  on  comparability  and  on  operating  cost. 


selects  the  higher,  and  provides  the  data 
to  the  concessioner. 

(2)  A  "base  price"  for  each  item  or 
category  of  goods  and  services  is 
approved  in  accordance  with  regular 
concession  rate  approval  methods. 

(3)  The  concessioner  calculates  the 
total  dollar  amount  by  which  utility 
charges  based  on  actual  NPS  cost  will 
exceed  the  amount  based  on 
comparability. 

(4)  The  concessioner  proposes  an  add- 
on to  each  base  price  and  provides 
calculations  to  show  that  the  total  add- 
on for  all  goods  and  services  equals  the 
additional  utilities  charge  identified  in 
step  (3). 

(5)  The  Superintendent  reviews  and 
adjusts  or  approves  the  add-on  and  the 
resulting  final  rate  schedule. 

(6)  If  the  concessioner  feels  the 
resulting  price  structure  would  cause 
undue  competitive  harm,  the  case  is 
dealt  with  as  a  utility  charge  exception, 
as  explained  in  Paragraph  2  below. 

(7)  At  the  end  of  the  year  actual 
results  are  compared  to  start  of  the  year 
projectioAs  and  significant  variations 
reflected  in  the  subsequent  year's 
adjustment 

b.  Detailed  Explanation  of  each  step. 
(1)  Calculating  utility  charges.  The 
procedures  for  calculating  both  actual 
and  comparable  utility  charges  are 
outside  the  scope  of  the  Concessions 
Manual.  Refer  to  Special  Directive  83- 
2  for  procedures.  Whenever  possible, 
however,  comparable  utility  charges  for 
comparison  should  be  taken  from  the 
same  locales  as  are  used  for 
concessioner  rate  comparables. 
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Notification  of  utility  charges 
increases  will  be  provided  the 
concessioner  60  days  in  advance  of  the 
effective  date.  A  request  for.adjustnxent 
of  visitor  prices  or  for  a  utility  charge 
exception  must  be  submitted  to  the 
Superintendent  within  15  and  must  be 
acted  upon  by  NPS  within  45  days  of 
the  notification. 

Notification  of  all  utility  charge 
increases  higher  than  comparability 
should  be  provided  the  concessioner  at 
the  same  time  and  far  enough  in 
advance  of  the  main  visitor  season  that 
only  a  one  time  yearly  adjustment  of 
prices  to  the  visitor  will  be  required. 


(2)  Establish  base  price.  As  before, 
rate  schedules  may  be  expressed  in 
terms  of  unit  price,  markon,  markup  or 
other  appropriate  measure,  add-ons 
would  then  be  expressed  in  compatible 
units. 

(3)  Documenting  additional  utility 
charge  impact.  This  will  be  done  by  the 
concessioner  multiplying  the  difference 
between  operation  cost  and 
comparability  times  anticipated  usage. 

(4)  Requesting-rate  adjustments.  If  the 
concessioner  decides  to  request  passing 
through  the  additional  utility  costs  to 
paik  visitors  he/she  is  to  provide  the 
Superintendent  with  a  proposed 


adjusted  rate  mcrease  schedule.  The 
schedule  is  toclearly  show: 

(a)  Past  unit  sales  or  sales  volume  for 
goods  and  services  to  be  adjusted. 

(b)  Current  comparable  approved  rate, 
markon  or  markup  percentage. 

(c)  Estimated  units  or  dollar  volume 
to  be  sold. 

(d)  Amount  of  add-on  shown  as  either 
a  dollar  amount  or  percentage. 

(e)  Adjusted  rate  shown  as  either  a 
dollar  amount  or  percentage. 

(f)  Estimated  additional  revenue. 

(g)  An  explanation  if  a  decrease  in 
units  or  volume  sold  is  to  occur. 

The  table  that  follows  illustrates  the 
above  procedure. 


Proposed  Concessioner  Rate  Adjustment  to  Recoup  $10,000  Additional  Utility  Charges  Where  Utility 

Operating  Costs  are  Higher  Than  Comparable  Utility  Costs 


'roducts/services  adjustment 


Rooms  (units) 

Breakfast  buffet  (units) 

Sandwiches  (units) 

Tobacco  products 

Postcards 

Groceries „_ 

Boat  tours  (units) 


totals 


Units  or  donar 

volume  sokj 

last  year 


$8,000 

9,200 

5.000 

100,000 

4,000 

30.000 
3.500 


Comparable  ap- 
proved rate  dol- 
lar amount  or 
markon  (per- 
certt) 


50.00 

3.75 

2.85 

30.60 

50.00 

29.90 

4.00 


Estimated 

units  or  dollar 

volume  to  be 

sold 


$8,000 
'8.000 

5,000 
100,000 

4,000 
30,000 
23,000 


Amount  of  add- 
on dollar 
amount  or 
markon  (per- 
•     cent) 


.75 
.25 
.15 
.40 
1.00 
2.00 
.10 


Adjusted  rate 
dollar  amourrt  or 
markon  (per- 
cent) 


50.75 

4.00 

3.00 

31.00 

51.00 

31.90 

4.10 


Estimated  ad- 
drtional  reve- 
nues 


$6,000 
2.000 
750 
400 
40 
600 
300 


$10,090 


'  Pa^  »«iay  indicates  approximately  a  12  percent  sales  resistance  wtien  prices  are  increased  by  25  cent  (Note:  pertucs  ttw  rate  chanoe 
shouW  be  furttierreconsidered).2Boat  dock  wil  open  one  week  later  next  seasoa  »  »~  ..^«  vo 


(5)  Reviewing  adjustment  rate 
increase  schedule.  The  schedule  is  to  be 
reviewed  by  the  Superintendent  to 
assure: 

(a)  Accuracy  of  calculations 

(b)  Reasonableness  of  projections. 

(c)  If  the  add-on  for  any  price  exceeds 
15  percent  of  the  base  price  the 
concessioner  should  first  be  requested 
to  spread  the  add-on  over  more  items  or 
classes  of  merchandise.  Only  if  this  is 
not  practical  should  an  exception  for 
utility  charges  be  considered. 

(6)  Ease  of  monitoring  revenues 
generated  as  a  result  of  the  adjustment. 

(7)  Goods  and  services  adjusted  are 
well  balanced  so  that  a  wide  range  of 
visitors  participate  in  the  adjusted  rates. 

If  the  Superintendent  does  not  agree 
with  the  proposed  adjusted  rates  he/she 
should  discuss  these  concerns  with  the 
concessioner.  Differences  which  cannot 
be  resolved  will  be  treated  as  an  appeal 
and  referred  to  the  Regional  Director  in 
accordance  with  Paragraph  D.  2., 
Appeal  Process. 

After  an  agreement  has  been  reached 
as  to  the  goods  and  services  to  be 
adjusted  and  the  amount  of  increase,  the 
Superintendent  approves  the  new  rates 
by  showing  the  amoimt  of  add-on  on  the 


concession's  previously  approved  Rate 
Schedule  and  provides  the  concessioner 
and  regional  office  with  a  copy.  The 
amount  of  gross  receipts  as  a  result  of 
the  add-on  may  be  excluded  fi*om  the 
concessioner's  fi^nchise  fee  calculation. 

Copies  of  all  concessioner  rate 
increase  schedules  will  be  forwarded  to 
WASO  (ATTN:  Concessions  Division) 
for  information. 

2.  Utility  Charge  Exception 

A  utility  charge  exception  may  be 
applied  when  the  utility  cost  add-on  is 
so  high  that  consumer  resistance  begins 
to  occur.  At  this  jjoint,  higher  item 
prices  are  offset  by  reduction  in  the 
number  of  items  sold.  The  visitor  suffers 
excessive  prices  and  the  concessioner 
suffers  lost  current  sales  and  lost  repeat 
business.  There  is  no  hard  and  fast  rule 
as  to  when  resistance  might  begin;  there 
will  be  differences  according  to  the 
types  of  goods  and  services  involved, 
the  type  of  clientele,  and  the  part  of  the 
country.  The  sales  mix  of  the 
concessioner  will  greatly  affect  the 
flexibility  with  which  increases  can  be 
applied. 

The  utility  charge  exception 
procedure  may  be  used  when  charging 


actual  costs  for  utility  services  would 
create  an  infeasible  financial  situation 
and  would  frustrate  the  ability  of  NPS 
to  carry  out  its  statutory  responsibilities 
to  preserve  and  protect  areas  of  the 
National  Park  System  and  to  provide  for 
their  use  and  enjoyment  by  the  public. 

Authority  to  approve  reduction  of 
utility  charges  on  the  basis  of  a  utility 
charge  exception  is  reserved  to  the 
Regional  Director.  The  request 
procedure  will  parallel  that  set  forth  in 
Paragraph  D.  2  "Appeal  Process."  The 
Superintendent's  forwarding 
recommendation  should  include 
discussion  of  the  guidelines  which  are 
relevant  to  that  situation.  The  Regional 
Director's  approval  for  a  utility  charge 
exception  is  valid  for  only  one  year. 
Additional  requests  for  exception  must 
be  made  by  the  concessioner  on  an 
annual  basis. 

The  following  guidelines  will  apply: 

a.  As  a  general  rule,  price  increases  of 
15%  or  less.should  not  create  a  undue 
competitive  situation. 

b.  Add-on  must  be  spread  over  as 
wide  a  range  of  goods  or  services  as 
possible,  thus  reducing  the  per  item 
increase.  It  is  not  acceptable  to 
concentrate  price  increases  in  a  narrow 
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range  of  items,  to  produce  an  artlBcial 
need  for  the  ytility  charge  exception, 
c  Items  OD  whtfii  the  manufacturer 
has  printed  a  suggested  resale  price  are 
not  amenable  to  sale  above  that  price.   *- 

d.  Low  profit,  high  dollar  volume 
merchandise  such  as  gasoline  is  not 
amenable  to  large  increases. 

e.  Merchandise  prices  approved  under 
a  Competitive  Market  Declaration 
should  not  be  subject  to  add-on  for 
utility  rates. 

f.  nice  increases  based  on  utility 
charges  which  occur  about  the  same 
time  as  increases  based  on  "normal" 
market  comparability  may  have  a 
combined  enect  which  creates 
consumer  resistance.  In  such 
circumstances,  it  may  be  prudent  to 
limit  the  combined  increase  to  20%  at 
one  time  and  phase  the  remaining 
portion  of  the  utility  charge  increase. 

g.  During  the  Hrst  year  of 
implementation  of  the  new  utility  price 
policies,  a  temporary  utility  charge 
exception  may  be  necessary  due  to  the 
late  publication  of  directives,  due  to 
large  "catchup"  increases  in 
ocHnparability  based  utility  costs  when 
these  have  not  been  adjusted  for  a  long 
period,  or  due  to  the  fact  that  the 
concessioner's  rates  for  the  forthcoming 
season  have  been  widely  publicized. 
During  the  implementing  period  only, 
utility  diarge  exceptions  may  be 
considered  where  large  increases  result 
only  from  increased  comparability 
utility  charges.  Each  such  case  shall  be 
considered  on  its  individual  merits. 
Action  by  the  Regional  Director  may 
include  delay  or  phasing  of  the  full  rate 
increase.  The  implementing  period  will 
be  considered  to  end  on  October  1, 
1984.  Thereafter,  this  sub-paragraph 
will  no  longer  apply. 

3.  Monitoring    . 

The  following  procedures  are  to  be 
taken  by  the  Superintendent  and 
concessioner  to  assiire  that  the  results  of 
adjusting  rates  for  goods  and  services 
approximate  the  amount  required  to 
recoup  the  additional  utility  charges. 

The  concessioner,  using  sales  records, 
invoices,  inventory  records  and  other 
appropriate  reports  is  to  provide  the 
Superintendent  with  documentation 
showing  the  results  of  rate  adjustments 
and  the  added  cost  based  on  the  actual 
amount  (gallons,  kwh.  etc)  of  utility 
consumed.  The  table  below  illustrates 
the  necessary  documentation. 

Documentation 


Products/services  adjust- 
ment 

Pro- 
jected 

Actual 

Rooms 

$6,000 

$6,375 

Documentation— Continued 


Produds/serMces  adiust- 
mertt 

Pro- 
jected 

Actual 

Breakfast  txjffel ........_.... 

Sanrtwiches 

Tot>aoco  products 

Postc««te       _     

Groceries 

Boat  lours 

2.000 
750 
400 
40 
600 
300 

2.625 
930 
418 
40 
800 
310 

Added  revenue 

Added  utility  costs 

10.090 
10,000 

11.498 
10.300 

Summvy: 

Actual  addKionai 
revenue  geiv 
erated  ..._ 

Actual  additionai  util- 
iy  charges 

11.498 

10.300 

Amount  to  be  re- 
couped/(deducted) 

(1.198) 

a.  Minor^differences.  After  utility 
costs  and  rate  adjustments  are 
reconciled,  any  difference,  plus  or 
minus,  of  less  than  5%  of  additional 
utility  costs  will  be  ignored. 

b.  Subsequent  adjustments.  The  above 
docimientation  shows  that  the 
concessioner  adjusted  rates  generated 
$1,198  more  than  actual  utility  charges. 
Since  the  difference  (12%)  is  greater 
than  5%  of  additional  utility  costs,  the 
add-on  to  comparable  rates  is  to  be 
adjusted  downward  by  $1,198  the 
following  year.  If  the  difiiarence  between 
additional  sales  generated  and  actual 
utility  costs  were  less  than  5%.  the 
difference  would  be  ignored. 

Reconciliation  should  be  dorie  at  the 
end  of  the  prime  operating  season  or  at 
other  times  agreeable  to  both  parties  but 
prior  to  the  next  rate  increase  based  on 
comparability.  This  should  be  done  well 
in  advance  for  seasonable  operations  so 
that  adjustments  for  operating  utility 
costs  over  comparable  utility  costs  can 
be  represented  in  the  concessioner's  rate 
schedules  provided  the  public  and  other 
advertising  media. 

If  during  the  year  the  concessioner 
believes,  based  on  past  and  current 
records,  that  the  adjusted  rates  may 
result  in  a  substantial  shortage  or  excess 
of  revenues,  he/she  should  recommend 
changes  to  the  Superintendent  that  can 
be  taken  early  that  would  bring  the 
recouped  revenue  within  the  range  of 
what  is  required. 

Gross  Profit  Margins  Markon  and 
Markup 

Percentages] 


Item 

Markon 

Markup 

Convenience  type  store: 
Tobacco  Products  _ - 

26 

35 

Gross  Profit  Margins  KAarkon  and 
Markup— Continued 

(Percentages) 


<*\Hem 

Markon 

Markup 

Beer/Wine/Liquor 

26 

35 

Soft  Drinks 

36 

56 

Groceries.  General  & 

Canned  Goods 

33 

49 

Fast  Foods  .„ 

49 

96 

Milk  &  Other  Dairy 

Products' 

19 

23 

Confectionery  Products 

39 

64 

Health  &  Beauty  Aids  ... 

37 

59 

'  Baked  Goods  .„ „.... 

29 

41 

Snack  Foods 

34 

52 

Periodk»ls 

19 

23 

Meat  &  Deli 

39 

64 

Ratal  operatiort 

Female  Apparel— Gerv 

eral  „ 

54 

117 

Sportswear 

54 

117 

Costume  Jewelry  

56 

127 

SmaN  Leather  Goods 

55 

122 

Neckwear,  Rainwear. 

Bens,  Hand- 

kerchiefs   

58 

138 

Mens  &  Boys  Apparel  & 

Accessories — General 

54 

117 

Mens  arid  Boys 

Ctothing  

53 

113 

Mens  and  Boys 

Sportswear 

54 

117 

Infants  &  ChiWrens 

Ctothing  &  Acces- 

sones „ 

53 

113 

Shoes— General 

52 

108 

CosmetKS,  Drugs, 

Toiletries 

40 

67 

Toys,  Hot3t)y  Goods. 

Games 

46 

85 

Books.  Stampe.  Coins* 

39 

64 

Statkxiery,  Greeting  and 

Post  Cards 

50 

100 

Photographic  Equip- 

ment, Film.  Flash 

Buft)s,  Accessories  _. 

28 

39 

Devetoped  Slides 

50 

100 

Sporting  Goods 

46 

85 

Housewares 

41 
50 

69 

Uner^s  and  Domestics  .. 

100 

Hardware  and  Tools 

43 

75 

Automotive  Parts  and 

Accessories 

44 

79 

Gifts  and  Souvenirs  . 

56 

122 

Handcrafts  2 „. 

55 

122 

Artwork.  Posters.  Pic- 

tures .-, _„ 

55 

122 

« Pnces  an  usually  established  by  ttw  put>- 
lisher  and  prinlBd  on  ttw  material  as  ttw  retail 
price  and  should  not  be  exceeded. 

zPreckMJS  metals  and  stones,  limited  or 
or>e-ol-a-kirxJ  items  may  justify  a  higher  rate 
b(4  shouM  be  done  on  an  i(em-by-item  t>8sis. 

NOTES:  Exercise  caution  wtien  verifying 
k)cal  market  prices.  Many  convenience  stores 
sell  milk  and  bread  at  or  betow  cost  to  buito 
traffK  in  their  stores.  (Source  CSN  Industry 
Report). 

Information  was  obtained  from  Convenience 
Store  Ne¥ifs  am  Merchandising  and  Operating 
Resuts  of  1966.  lor  Department  Stores  and 
Specialty  Stores  published  by  the  National  Re- 
tail Merchants  Associattort 
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CONSUMER  PRICE  INDEX  FOR  URBAN  WAGE  EARNERS  AND  CLERICAL  WORKERS:  SELECTED  AREAS.  SELECTED  tTEMS 

[December  1977-100  unless  otherwise  noted)  \ 


Area 


U.S.  city  average 

Anchorage,  Alaska 

Atlanta.  GA 

Baltimore.  Md 

Boston,  Mass .. 

Buffato.  NY „„.!."™I1._! 

Chfcago.  III.  N.W.  Ind 

Cincinnati.  Ohto-Ky.  Ind.  

Cleveland,  Ohio 

Dattas-Fort  Worth,  Tex 

Denver-BoukJer,  Goto 

Detroit.  Mich  

Honolulu,  Hawaii  

Houston.  Tex „ 

Kansas  City,  Mo.  Kans 

LA.-Long  Beach.  Anaheim.  Cal 

Miami,  Fla 

Milwaukee,  Wis 

Minneapolts-St.  Paul,  Minn-Wis 

N.Y..  N.Y.-Northeastem  NJ 

Northeast  Pennsylvania  „, 

Philadelphia.  Pa  

Pittsburgh,  Pa 

Portland.  Ore.-Wash 

St  Louis.  Mo.-IB  

San  Diego,  CaM  „ 

San  Frarxasco-OaWand,  Cal 

Seattle-Everett,  Wash 

Washington.  D.C.-Md.-VA 

Region: 

Northeast 

North  Central 

i  South 

I  West 


Other 

index 


1967  . 
10«7 
1967  . 
1967  . 
1967  . 
1967  . 
1967  . 
1967  . 
1967  . 
1967  . 
1967  . 
1967  . 
1967  . 
1967  . 
1967  . 
1967  . 
11/77 
1967  . 
1967  . 
1967  . 
1967  . 
1967  . 
1967  . 
1967  . 
1967  . 
1967  . 
1967  . 
1967  ., 
1967  ., 


Food  away  from  home 


311.8 
313!l 


296.5 
291.3 

3097 
331.2 

298.9 
368.0 
309.3 
308.2 


339.3 
302.3 


385.9 
318.2 


298.4 


150.1 
148.0 
152.7 
156.2 


Mas. 
1983 


319.7 
296.7 

328"3 
277.1 

299.4 
303.6 


316.7 
285.4 


319.1 
173.6 
322.9 

3077 
271.3 
388.8 

"^s'e 

296.9 
405.8 

3045 
321.8 


mj 


321.3 
32l!6 


280.7 
300.3 

3iif!b 

350.8 


May 
1983 


321.9 
297.5 

336!2 
278.3 


298.8 
306.5 


<|OTE.— Provkted  as  sample  only.  Cortfact  Regton  tor  current  statislks. 


285.4 
313.8 
373.2 
313.2 
319.2 


359.6 
3102 


392.5 
328.5 


305.6 


154.1 
151.8 
15&2 
161.9 


321.0 
283.0 


320.1 
174.1 
534.2 
356.9 
312.2 
273.8 
393.0 

^sie 

297.9 
408.9 

3057 
324.5 


June 
1983 


322.5 
3227 


281.1 
298.8 

3217 
350.8 

282!b 
312.5 
377.1 
316.3 
3227 


312.1 


396.9 
329.2 


306.2 


155.0 

151.5 
159.2 
162.9 


July 
1983 


323.0 
298.9 

337.0 
286.7 


298.8 
304.3 


326.4 
282.8 


323.3 
174.2 
334.9 
359.7 
311.9 
276.9 
399.1 


331.0 
299.5 
410.3 

Slli 
321.1 


Aug. 
19^ 


324.3 
"324!2 


283.0 
298.8 


335.0 
357.2 

28i6 
312.4 
376.9 
321J) 
323.9 


312.7 

4027 
329.6 


312.0 


156.2 
152.3 
159.3 
164.1 
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DCPAfrrHENT  Of  DEFENSE 

GENERAL  SERVICES 
A0MMISTRAT10N 

NATIONAL  AERONAUTICS  AND         ^ 
SPACE  ADMNISTRATION 

48CFRPart15 
[FARCM«t1-100) 

F«d«rai  Acquisition  RagulaHon; 
D«f«c1iv«  Cost  or  Pricing  Data 

AOCNCCt:  Department  of  Defense  (DOD), 
General  Servicet  Administration  (CSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
action:  Proposed  rule. 

SUtMURV:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  are 
proposing  revisions  to  Federal 
A(X{ulsition  Regulation  to  provide  that 
poslaward  audits  remain  in  draft  form 
until  the  contractor  and  the  contracting 
officer  have  the  opportunity  to  review 
and  comment  on  reports  indicating 
dHf«<iive  pricing. 

OATESt  Comments  should  be  submitted 
at  the  address  shown  below  on  or  before 
Fttl)ruary  7, 1094,  to  be  considered  in 
the  formulation  of  a  final  rule. 
AOOMIUf  S:  Interested  parlies  should 
submit  written  comments  to:  General 
•Services  Administration,  FAR 
Secnttariat  (VRS).  IRth  ft  F  Streets,  NW.. 
rcMmi  4035,  Attn:  Ms.  Beverly  Fayson. 
Washington,  DC  20405.  Please  cite  FAR 
luise  ttl-100  in  all  correspondence 
related  to  this  case. 
fO«  rURTMCR  INFOraNATION  CONTACT: 
|«ron>y  F.  Olson  at  (202)  501-3221  in 
reference  to  this  FAR  case.  For  general 
infonnation.  contact  the  FAR 
Secrvlariat,  room  4035.  GS  Building, 
Washington,  DC  20405.  (202)  501-4755. 
IMease  cite  FAR  case  91-100. 

•UPPLEMENTARV  INFOmMTKM: 

A.  Background 

This  revision  originated  from  an 
industry  nH:ommundation  under  the 
Defense  Management  Review.  Based  on 
the  implications  of  defective  pricing,  it 
is  important  that  final  audit  reports  be 


as  accurate  at  possible.  It  is  appropriate 
toprovide  contractors  and  contracting 
ofncars  the  opportunity  to  review 
Tindings  prior  to  fin9lization  of 
postaward  audits  that  indicate  defective 
pricing. 

B.  Regulatory  Flexibility  Act 

The  proposed  rule  is  not  expected  to 
~have  a  significant  economic  impact  oa 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C  601.  et  seq., 
because  the  vast  majority  of  awards 
made  to  small  businesses  are  made  on 
a  Tirm  Hxed-price.  competitive  basis 
where  no  certiHed  cost  or  pricing  data 
are  required  and  the  policies  regarding 
defective  pricing  do  not  apply.  An 
Initial  Regulatory  Flexibility  Analysis 
has,  therefore,  not  been  performed. 
Comments  from  small  entities 
concerning  the  affected  FAR  subpart 
will  be  considered  in  accordance  with  5 
U.S.C.  610.  Such  comments  must  be 
submitted  separately  and  should  cite  5 
U.S.C.  601,  et  seq.  (FAR  case  91-100). 
in  correspondence. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  recordkeeping 
or  information  collection  requirements, 
or  collections  of  information  from 
offerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of  the 
OfTice  of  Management  and  Budget  under 
44  U.S.C  3501,  ef  seq. 

List  ofSubjecto  in  48  CFR  Part  15: 

.Government  procurement. 

Dated:  December  3, 1993. 

Harry  S.  RMimki, 

Acting  Director,  Office  of  Federal  Acquisition 
Policy. 

Therefore,  it  is  proposed  that  48  CFR 
part  15  be  amended  as  set  forth  below: 

PART  15-CONTRACTINQ  BY 
NEGOTIATION 

1.  The  authority  citation  for  48  CFR 
part  IS  continues  to  read  as  follows: 

Authority:  40  U.S.C  486(c):  10  U.S.C 
chapter  137;  and  42  U.S.C  2473(c). 


2.  Section  15.807-7  is  amended  by 
redesignating  paragraphs  (d).  (e),  and  (f) 
as  (e),  (f).  and  (g)  and  adding  a  new 
paragraph  (d);  and  revising  the  new 
paragraph  (e)  to  read  as  follows: 

fl5.80i^    Oaf ectlva  cost  or  pricing  data. 

(d)  Postaward  audit  reports  which 
indicate  defective  pricing  shall  remain 
in  draft  form  until  the  contractor  has 
been  afforded  an  opportunity  (normally. 
30  days)  to  review  the  report,  along  with 
any  relevant  supporting  data,  and 
respond.  The  draft  report,  along  with 
•any  contractor  comments  and  auditor 
rebuttal,  shall  be  provided  to  the 
contracting  officer.  The  contracting 
officer  should  review  this 
documentation,  along  with  any  relevant 
files,  to  determine  if  additional 
information  is  available  that  the  auditor 
may  not  be  aware  of.  and  provide  such 
information  to  the  auditor  (normally, 
within  45  days). 

(e)  If  a  final  postaward  audit  report 
indicates  defective  pricing,  the 
contracting  officer  shall  determine 
whether  the  data  submitted  were 
defective  and  relied  upon.  Before 
making  such  a  determination,  the 
contracting  officer  should  give  the 
contractor  an  opportunity  to  further 
support  the  accuracy,  completeness,  and 
currency  of  the  data  in  question.  After 
consideration  of  any  further  information 
submitted  by  the  contractor,  the 
contracting  officer  shall  prepare  a 
memorandum  indicating  (1)  the 
determination  by  the  contracting  officer 
as  to  whether  the  submitted  data  were 
accurate,  complete,  and  current  as  of  the 
certified  date  and  whether  the 
Government  relied  on  the  data,  and  (2) 
the  results  of  any  contractual  action 
taken.  The  contracting  officer  shall  send 
one  copy  of  this  memorandum  to  the 
auditor  and,  if  the  contract  has  been 
assigned  for  administration,  one  copy  to 
the  administrative  contracting  officer 
(AGO).  The  contracting  o^cer  shall 
notify  the  contractor  by  copy  of  this 
memorandum,  or  otherwise,  of  the 
determination. 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMMISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48CFRPart52 

[FAR  CSM  91-102] 

Federal  Acquisition  Regulation; 
Inconsistencies— Termination  for 
Convenience 

AGENCIES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACnOH:  Proposed  rule. . 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  (CAAC)  and  the 
Defense  Acquisition  Regulations 
Coimcil  (DARC)  are  proposing  changes 
to  the  clause  entitled,  "Termination  for 
Convenience  of  the  Government  (Fixed- 
Price)."  to  clarify  existing  language  and 
eliminate  unnecessary  language. 
Changes  are  also  being  made  to  clarify 
that  thcremental  payments  may  be 
involved  in  some  instances  such  as  a 
partial  termination  action;  and  to  clarify 
the  two  instances  when  the  contractor 
forfeits  its  right  of  appeal. 
DATES:  Comments  should  be  submitted 
to  the  FAR  Secretarial  at  the  address 
shown  below  on  or  before  February  7, 
1994.  to  be  considered  in  the 
formulation  of  a  final  rule. 
ADDRESSES:  biterested  parties  should 
submit  written  comments  to:  General 
Services  Administration.  FAR 
Secretariat  (VRS).  IBth  &  F  Streets.  NW.. 
room  4037,  Attn:  Ms.  Beverly  Fayson. 
Washington,  DC  20405.  Please  dte  FAR 
case  91-102  in  all  correspondence 
related  to  this  case. 
FOR  FURHCR  INFORMATION  CONTACT: 
Ms.  Linda  iOein  at  (202)  501-3775  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  room  4037,  GS  Building, 
Washington,  DC  20405  (202)  501-4755. 
Please  dte  FAR  case  91-102. 

8UPRLEMENTARV  INFORMATION: 

A.  Background 

The  CAAC  and  the  DARC  have 
approved  proposed  changes  to 
paragraphs  (e)  and  (i)  of  me  dause  at 


FAR  52.249-2  to  darify  current 
language,  align  internal  clause 
references,  and  conform  the  dause 
language  to  pertinent  references  in  the 
Disputes  clause.  Specifically,  the 
proposed  rule  revises  paragraph  (e)  by 
adding,  in  the  first  sentence,  the  words 
"or  remaining  to  be  paid"  following  the 
words  "amount  to  be  paid"  to  clarify 
that  incremental  payments  may  be 
involved  in  some  instances  such  as  a 
partial  termination  action. 

Several  changes  have  been  proposed 
to  paragraph  (i)  of  the  clause.  In  the  first 
sentence,  the  words  "following  a  claim 
and  final  decision"  have  been  added 
after  the  words  "Dispute  clause."  Also 
in  the  first  sentence,  the  Coundls  have 
clarified  the  two  instances  when  the 
contractor  forfeits  his  right  of  appeal  by 
adding  the  words  "or  request  for 
equitable  adjustment"  after  the  words 
"failed  to  submit  the  termination 
settlement  proposal"  and  hnked  these 
instances  with  the  existing  references  in 
the  paragraph  by  adding  after  the  words 
"paragraph  (d)  or  (k)"  the  word 
"respectively."  The  last  sentence  in 
paragraph  (i)  has  been  eliminated 
because  the  paragraphs  referenced,  i.e., 
(d),  (f).  and  (k),  adequately  address  what 
the  contractor  is  to  be  paid  in  each  case. 

B.  Regulatory  Flexibility  Act 

The  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
■  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601,  et  seq.. 
because  the  rule  simply  clarifies  or 
eliminates  existing  language.  An  Initial 
Regulatory  Flexibility  Analysis  has, 
therefaiB.  not  been  performed. 
Conunents  from  small  entities 
concerning  the  affected  FAR  subpart 
will  be  considered  in  accordance  with  5 
U.S.C  610.  Such  comments  must  be 
submitted  separately  and  should  dte  5 
U.S.C  601.  et  seq.  (FAR  case  91-102). 
in  correspimdence. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  recordkeeping 
or  information  collection  requirements, 
or  collections  of  information  from 
offerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of  the 
Office  of  Managemert  and  Budget  under 
44  U.S.C.  3501.  ef  seq. 


List  of  Subiects  in  48  CFR  Part  52 

Government  procurement. 

Dated:  Decemlwr  3. 1993. 
Harry  S.  Rosinski, 

Acting  nfiictor.  Office  of  Federal  Acquisition 
Policy. 

Therefore,  it  is  proposed  that  48  CFR 
part  52  be  amended  as  set  forth  below: 

PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

1.  The  authority  citation  for  48  CFR 
part  52  continues  to  read  as  follows: 

Authority:  40  U.S.C  486(c):  10  U.S.C 
chapter  137;  and  42  U.S.C  2473(c). 

2.  Sedion  52.249-2  is  amended  by 
revising  the  date  in  the  clause  heading, 
and  paragraphs  (e)  and  (i)  of  the  clause 
to  read  as  follows: 

52.249-2   Termination  for  Convenience  of 
the  Government  (FIxed-Prtce). 

•  •        •        •        • 

TERMINATION  FOR  CONVENIENCE  OF 
THE  GOVERNMENT  (FIXED-PRICE)  (DATE) 

•  •         •         •         • 
(e)  Subject  to  paragraph  (d)  of  this  clause. 

the  Contractor  and  the  Contracting  Officer 
may  agree  upon  the  whole  or  any  part  of  the 
amount  to  be  paid  or  remaining  to  be  paid 
because  of  the  termination.  The  amount  may 
include  a  reasonable  allowance  for  profit  on 
work  done.  However,  the  agreed  amount, 
whether  under  this  paragraph  (e)  or 
par^raph  (f)  of  this  clause,  exclusive  of  costs 
shown  in  subparagraph  (f)(3)  of  this  clause, 
may  not  exceed  the  total  contract  price  as 
reduced  by  (1)  the  amount  of  payments 
previously  made  and  (2)  the  contract  price  of 
work  not  terminated.  The  contract  shall  be 
amended,  and  the  Contractor  paid  the  agreed 
amount.  Paragraph  (f)  of  this  clause  shall  not 
limit,  restrict,  or  affect  the  amount  that  may 
be  a^eed  upon  to  be  paid  under  this 
paragraph. 

(i)  The  Contractor  shall  have  the  right  of 
appeal,  under  the  Disputes  clause,  following 
a  claim  and  final  decision,  from  any 
determination  made  by  the  Contracting 
Officer  under  paragraph  (d),  (f)  or  (k)  of  this 
clause,  except  that  if  the  Contractor  failed  to 
submit  the  termination  settlement  proposal 
or  request  tor  equitable  adjustment  within 
the  time  provided  in  paragraph  (d)  or  (k), 
respectively,  and  failed  to  request  a  Urae 
extension,  there  is  no  right  of  appeal. 
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DEPARTMEKT  OF  THE  INTERIOR 
Fish  and  Wlkfltfa  SmvIc* 
50  CFR  Part  17 

Endangared  and  Threatened  Species; 
Petition  Findings  for  990  Species 

AGENCY:  Fish  and  WildUfe  Service. 

biterior. 

action:  Notice  of  petition  findings. 

SUMMARY:  Under  the  Endangered 
Species  Act  of  1973.  as  amended  (Act), 
the  Fish  and  Wildlife  Service  (Service) 
evaluates  petitions  for  listing  animal 
and  plant  species.  Within  1  year  after 
receiving  a  listing  petition  (if  substantial 
information  is  presented),  the  Service  is 
required  under  the  Act  to  make  one  of 
the  following  findings  on  the  merits  of 
the  petition:  "warranted,"  "not 
warranted."  or  "warranted  but 
precluded."  The  Service  has  a  separate, 
but  related,  administrative  process  to 
identify  candidate  species  for  listing 
under  the  Act.  With  this  notice,  the 
Service  makes  final  findings  for  990 
candidate  species  that  have  been  under 
"wairanted  but  precluded"  findings  and 
clarifies  the  status  of  these  and  other 
p>etitioned  candidates. 
DATES:  The  findings  made  herein  are 
effective  December  9, 1993.  and  will  be 
reflected  in  any  future  notices. 
ADDRESSES:  Interested  persons  or 
organizations  should  submit  oomments 
regarding  particular  taxa  to  the  Regional 
Director  of  the  Region  specified  with 
each  taxon  as  having  the  lead 
responsibility.  Comments  of  a  more 
general  nature  may  be  submitted  to^ 
Chief.  Division  of  Endangered  Species, 
U.S.  Fish  and  Wildlife  Service  (452 
ARLSQ).  Washington,  D.C.  20240. 
Written  oomments  and  materials 
received  in  response  to  this  notice  will 
be  available  for  pubUc  inspection  by 
appointment  in  the  Regiorfal  Offices 
listed  below. 

Information  relating  to  particular  taxa 
in  this  notice  may  be  obtained  from  the 
Service's  Endangered  Species 
Coordinator  in  the  lead  Regional  Office 
identified  for  each  taxon  or  in  States 
listed  below: 

Region  1. — California.  Hawaii.  Idaho. 
Nevada,  Oregon,  Washington. 
Commonwealth  of  the  Northern  Mariana 
Islands,  and  Pacific  Territories  of  the 
United  States. 

Regional  Director  (TE).  U.S.  Fish  and 
WildUfe  Service.  Eastside  Federal 
Complex.  911  N.E.  11th  Avenue, 
Portland,  Oregon  97232-4181  (503- 
231-6131). 

Region  2. — Arizona,  New  Mexico, 
Oklahoma,  and  Texas. 


Regional  Director  (TE),  U.S.  Fish  and 
Wildlife  Service,  P.O.  Box  1306. 
Albuquerque.  New  Mexico  87103  (505- 
766-3972). 

Region  3.— Illinois.  Indiana.  Iowa. 
Michigan.  Minnesota.  Missouri.  Ohio, 
and  Wisconsin. 

Regional  Director  (TE).  U.S.  Fish  and 
WildUfe  Service,  Federal  Building,  Fort 
Snelling,  Twin  Cities,  MinnesoU  55111 
(612-725-3276). 

Region  4.— Alabama,  Arkansas. 
Florida,  Georgia,  Kentucky,  Louisiana. 
Mississippi,  North  Carolina,  South 
Carolina,  Tennessee,  Puerto  Rico,  and 
the  U.S.  Virgin  Islands. 

Regional  Director  (TE),  U.S.  Fish  and 
WildUfe  Service,  1875  Centxuy  Blvd., 
Atlanta,  Georgia  30345  (404-679-7103). 

Region  5.— Connecticut,  Delaware. 
District  of  Columbia,  Maine,  Maryland, 
Massachusetts,  New  Hampshire,  New 
Jersey,  New  York,  Pennsylvania,  Rhode 
Island,  Vermont.  Virginia,  and  West 
Virginia. 

Regional  Director  (TE).  U.S.  Fish  and 
WildUfe  Service,  300  Westgate  Center 
Drive,  Hadley,  Massachusetts  01035- 
9589  (413-253-8200). 

Reffon  6. — Colorado.  ICansas, 
Montana,  Nebraska,  North  Dakota, 
South  Dakota.  Utah,  and  Wyoming. 

Regional  Director  (TE).  U.S.  Fish  and 
Wildlife  Service,  P.O.  Box  25486, 
Denver  Federal  Center,  Denver. 
Colorado  80225  (303-23&-7398). 

Region  7.— Alaska. 
Regional  Director  (TE).  U.S.  Fish  and 
WildUfe  Service.  1011  East  Tudor 
Street.  Anchorage.  Alaska  99501  (907- 
786-3561). 

FOR  nrnmen  information  contact: 
Jamie  Rappaport  Clark,  Chief,  Division 
of  Endai]gered  Species,  U.S.  Fish  and 
Wildlife  Service,  Washington,  D.C 
20240,  (703-358-2171)  or  Endangered 
Sj)ecie8  Coordinator(s)  in  the 
appropriate  Regional  Office(s)  Usted 
above. 
8UPPl£MENTARY  INFORMATION: 


Background 

Under  Section  4  of  the  Endangered 
Species  Act  of  1973,  as  amended  (16 
U.S.C  1531  et  seq),  the  Service 
evaluates  petitions  for  listing  plants  and 
animals  as  either  endangered  or 
threatened.  The  Service  must  first  make 
a  finding  within  90  days  of  receipt  as  to 
whether  the  petition  presents 
substantial  information  to  indicate  that 
the  requested  action  may  be  warranted. 
If  that  finding  is  positive,  a  second 
finding  must  be  made  within  1  year  of 
receipt  of  the  petition.  Based  upon  the 
merits  of  the  information  assembled 
during  those  12  months,  this  latter 
finding  must  be  one  of  the  following: 


"warranted,"  "not  warranted,"  or 
"warranted  but  precluded."  (50  CFR 
424.14). 

Periodically,  the  Service  publishes 
noUcespf  review  indicating  those 
species  currently  being  considered  for 
listing  and  those  that  are  no  longer 
active  candidates.  Species  are  placed  in 
one  of  three  "Categories"  as  follows: 
Category  1 — Species  for  which  the 
Service  has  sufficient  information 
currently  on  file  to  support  a  proposed 
rule  to  Ust  them  as  endangered  or 
threatened.  Proposals  to  list  have  not  yet 
been  issued  because  this  action  is 
precluded  by  other  listing  activities. 
Development  and  publication  of 
proposed  rules  on  Category  1  species  are 
anticipated.  Species  in  this  category  are 
assigned  a  lisUng  priority  in  order  to 
assist  the  Service  in  determining  those 
species  most  in  need  of  protection. 

Category  2 — Species  for  which 
sufficient  informaUon  is  not  currently 
available  to  decide  whether  a  proposal 
to  list  should  be  made  or  that  the 
species  should  not  be  listed.  There  is 
suHicient  information  that  these  species 
are  possibly  under  threat  to  their 
continued  existence,  but  further  field 
studies  or  other  information  are 
required  before  final  determinations  can 
be  made.  Species  in  this  and  the 
previous  category  are  considered  active 
candidates  for  protection  under  the  Act 
by  the  Service. 

Category  3 — Species  for  which 
sufficient  information  is  currently 
available  to  conclude  that  they  no 
longer  warrant  consideration  to  be  listed 
as  endangered  or  threatened.  A  species 
in  this  category  may  be  considered 
extinct  (i.e..  Category  3A),  not  an  entity 
that  meets  the  definition  of  "species" 
under  the  Act  (3B),  or  sufficiently 
common  and  not  at  risk  to  the  degree 
that  requires  protection  under  the  Act  at 
this  time  (3C).  ^)ecies  in  this  category 
are  not  considered  active  candidates  by 
lli6  S6rvic6 

In  the  May  12, 1993.  Federal  Register 
(58  FR  28034-35),  the  Service 
announced  its  current  policy  on  the 
proper  classification  of  candidate 
species  that  have  received  "warranted 
but  precluded"  peUtion  findings.  Under 
this  policy,  any  candidate  species  that 
has  received  a  "warranted  but 
precluded"  finding  will  be  classified  as 
a  "Category  1"  species  and  assigned  a 
listing  priority  number.  Species  that 
receive  a  "not  warranted"  finding  will 
be  classified  as  either  "Category  2"  or 
"Category  3." 

Prior  to  the  adoption  of  this  policy, 
the  Service  had  been  including  some 
candidate  sp)ecies  with  "warranted  but 
precluded"  findings  in  Category  2  on 
the  basis  that  further  action  was 
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precluded  until  sufficient  information 
became  available.  In  other  cases,  species 
were  placed  in  Category  2  following  a 
"not  warranted"  finding. 

Policy 

The  Service  will  no  longer  find  the 
listing  of  a  petitioned  species 
"warranted  but  precluded"  when 
additional  information  is  still  required 
to  support  a  proposed  listing  rule  (i.e.. 
for  Category  2  species).  Species  subject 
to  "warranted  but  precluded"  petition 
findings  are  now  only  assigned  to 
Category  1.  A  petitioned  species  placed 
in  Category  2  because  of  lack  of 
sufficient  information  will  receive  a 
"not  warranted"  finding  but  will 
continue  under  review  as  an  active 
candidate. 

Completed  Review 

The  Service  has  now  completed  a 
review  of  all  934  Category  2  species  that 
have  previously  received  "warranted 
but  precluded"  findings.  These  species 
either  remain  in  Category  2  (i.e.. 
sufficient  information  is  still  lacking  to 
determine  whether  listing  is 
appropriate)  and  receive  a  final  "not 
warranted"  petition  finding,  or  the 
species  retains  the  "warranted  but 
precluded"  petition  finding  (i.e., 
sufficient  information  is  now  available 
to  support  a  proposed  listing  rule)  and 
moves  to  Category  1.  All  species 
assigned  to  Category  1  are  assigned 
listing  priority  numbers.  In  several 
cases,  sufficient  information  is  now 
available  to  conclude  that  species  do  not 
warrant  listing,  and  these  species  are 
assigned  to  Category  3. 

In  addition,  some  56  species 
previously  placed  in  Category  1  under  a 
"warranted  but  precluded"  petition 
finding  have  been  reevaluated  on  the 
basis  of  new  information.  Final  "not 
warranted"  findings  are  made  for  all 
these  species,  and  they  are  either 
assigned  to  Category  2  (52  species)  or  to 
Category  3  (4  species)  for  the  reasons 
indicated. 

All  species  included  herein  have  been 
previously  categorized  and  findings 
have  been  made  in  the  public  record. 
For  plants,  the  Service  published  a 
notice  of  review  on  February  21, 1990 
(55  FR  6184-6229),  and  the  previous 
animal  notice  was  published  November 
21, 1991  (56  FR  5880^-58836).  A  more 
recent  plant  notice  of  review  was 
pubUshed  on  September  30, 1993  (58  FR 
51144-51190)  that  reflects  the  categories 
for  the  findings  made  here.  Readers  may 
wish  to  refer  to  the  previous  notices  for 
such  information  as  trends  and  historic 
range,  which  are  not  provided  here. 
Species  that  have  had  findings  made 
and  pubUshed  in  the  Federal  Register 


that  conform  to  the  May  1993  policy  on 
findings  and  categories  are  not  covered 
in  this  notice. 

Findings 

Table  I  lists  45  petitioned  species  that 
had  previously  been  assigned  to 
Category  2  for  which  more  recent 
information  is  now  available  to  support 
a  "warranted  but  precluded"  finding 
and  placement  in  Category  1. 

Table  U  presents  80  petitioned  species 
previously  under  a  finding  of 
"warranted  but  precluded"  for  which 
the  Service  is  now  making  a  final 
finding  of  "not  warranted."  The  Service 
is  placing  these  species  in  Category  3  as 
inactive  candidates  not  under 
consideration  for  listing  as  endangered 
or  threatened.  Because  of  the  number  of 
species  involved,  Table  II  has  been 
designed  to  quiddy  summarize  for  each 
species  the  information  and  one  reason 
for  the  "not  warranted"  petition  finding. 
More  detailed  information  is  available 
in  the  Service's  files.  The  Service  has  * 
employed  a  coded  list  of  three  reasons 
to  explain  the  finding  and  the 
assignment  to  Category  3;  each  reason 
corresponds  with  the  category 
assignments  3A.  3B,  and  3C  indicated 
above. 

Table  III  presents  865  auuiional 
petitioned  species  previously  under  a 
finding  of  "warranted  but  precluded" 
for  which  the  Service  is  now  making  a 
final  finding  of  "not  warranted."  The 
Service  is  retaining  these  species  in 
Category  2  because  of  a  lack  of  sufficient 
information.  As  with  Table  II.  Table  HI 
has  been  designed  to  quickly  summarize 
for  each  species  the  information  and 
reasons  for  the  "not  warranted"  petition 
finding.  More  detailed  information  is 
available  in  the  Service's  files.  In  an 
effort  to  conserve  space  in  deaUng  with 
such  a  large  number  of  species,  the 
Service  has  employed  a  coded  list  of 
reasons  to  explain  the  finding  and  the 
assignment  to  Category  2. 

In  each  of  the  tables  below,  the 
species  are  arranged  by  broad  groups  of 
Vertebrates.  Invertebrates,  or  Plants; 
within  each  of  the  first  two  groups, 
further  divisions  are  ntade  as  found  in 
the  Ust  of  species  at  50  CFR  17.11  (e.g.. 
Mammals,  Birds).  The  final  sequence  is 
alphabetical  by  scientific  name.  For 
each  species,  the  following  is  provided: 
(1)  previous  pubUshed  category — 
usually  the  aJx}ve  1990  or  1991  Federal 
Register  notices.  (2)  the  Regional  Office 
of  the  Service  responsible  for  the 
species,  (3)  the  scientific  name,  (4) 
common  name,  and  (5)  reasons  for  the 
finding  (Tables  II  and  m  only). 

In  previous  plant  notices  of  review, 
single  asterislis  were  used  to  indicate 
taxa  in  categories  1  and  2  that  were 


thought  to  be  extinct  and  double 
asterisks  for  ftiose  species  thought  to 
exist  only  in  cultivation.  That  practice 
resulted  in  some  confusion  and  was 
modified  with  the  latest  notice  (58  FR 
51140).  All  prior  category  1  species  with 
a  single  asterisk  were  changed  to 
category  2*  for  those  whose  continued 
existence  is  in  doubt.  Use  of  the  double 
asterisks  has  been  discontinued  for  the 
sake  of  greater  simplicity.  In  the  tables 
of  this  document,  a  number  of  plant 
entries  reflect  the  earlier  use  of  asterisks 
under  the  February  21, 1990,  notice  (55 
FR6184). 

The  basis(es)  for  the  "not  warranted" 
finding  for  each  species  in  Tables  II  and 
III  are  given  below: 

Reasons  for  finding  and  moving  species 
to  Category  3  (Table  U): 

Sufficient  information  is  now 
available  to  the  Service  to  determine 
that  the  species  does  not  warrant  listing. 
This  conclusion  is  based  upon: 

A.  Sufficient  evidence  that  this 
species  has  become  extinct,  although 
the  time  of  extinction  may  not  be 
luiown. 

B.  Sufficient  evidence  that  this  entity 
does  not  meet  the  definition  of  'species' 
under  ESA. 

C.  Sufficient  evidence  that  this 
species  is  not  presently  at  risk  of 
extinction  or  endangerment,  as 
determined  fitjm  an  evaluation  of  the 
five  factors  required  under  the  Act. 

Reasons  for  finding  and  retaining 
species  in  Category  2  (Table  III): 

Group  I.  There  is  a  lack  of  sufficient 
information  available  to  the  Service  to 
determine  the  species'  status  and  either 
propose  it  for  listing  or  assign  it  to 
Category  3: 

D.  Current  information  is  based  upon 
reports  from  only  a  small  portion  of 
known  or  ex(>ected  range. 

E.  Current  distribution  or  range  is 
uncertain. 

F.  Population  trends  for  a  significant 
portion  of  the  species'  range  are 
unknown. 

G.  Historic  range  is  uncertain. 

H.  Current  threats  (i.e.,  5  factors  under 
50  CFR  424.11)  throughout  a  significant 
portion  of  range  are  unknown. 

I.  Ecological  Of  other  biological 
requirements  are  uncertain. 

Group  n.  The  species  may  be  vulnerable 
to  extinction  because: 

J.  Closely  related  taxa  are  listed  as 
endangered  or  threatened  or  known  to 
be  vulnerable. 

K.  What  information  is  available 
indicates  the  species  may  require 
specific  habitat  that  is  vulnerable  to 
alteration. 
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L  The  species  is  presently  known 
from  only  a  small  number  of  sites  that 
could  be  altered  rapidly,  but  no  known 
threats  have  been  identi  Bed  and  all    >. 
present  habitat  appears  re/afive/y  secure 
for  the  immediate  future. 

M.  This  species  may  be  dependent 
upon  another  species,  which  is  known 
to  be  at  risk,  for  its  continued  existence. 

N.  Current  management  of  the  habitat 
upon  which  the  species  depends  may  be 
subject  to  administrative  change,  and  no 
other  protection  appears  to  exist. 

O.  The  species  may  be  subject  to 
excessive  or  unregulated  take  for 
commercial,  recreational,  or  scientific 
purposes. 

P.  The  species  may  be  subject  to 
extinction  or  endangerment  from 
uncontrolled  losses  of  habitat. 


Q.  The  species  may  be  subject  to 
extinction  or  endangerment  from 
unnatural  predation,  competition,  or 
similar  threats. 

R.  The  species  may  be  subject  to 
extinction  or  endangerment  from  other 
man-caused  changes  to  its  environment. 

Group  m.  Conflicting  reports  or 
information  are  available  from 
otherwise  reliable  sources  indicating: 

S.  Disagreement  or  uncertainty  on 
CTurent  taxonomy. 

T.  Disagreement  or  imcertainty  on 
current  distribution. 

U.  Disagreement  or  uncertainty  on 
current  trends  or  threats. 

Group  IV.  There  have  been  no  reliable 
reports  for  2  or  more  decades  of  the 
species  and 
V.  The  species'  existence  is  in  doubt. 


Public  Information  Requested 

These  findings  are  based  upon  the 
information  presently  (August  1993) 
availa)))e  to  and  analyzed  by  the 
Service.  The  public  is  requested  to 
provide  the  Service  with  any 
information  that  may  alter  any  finding 
or  category  assignment,  particularly  data 
or  other  information  that  would  assist  in 
resolving  the  specified  reason(s)  of  "D" 
through  "V"  above  as  specifically 
indicated  in  Table  III  for  each  species. 

This  notice  is  issued  under  the 
authority  of  the  Endangered  Species 
Act,  16  U.S.C  1531-1544. 

Dated:  November  23, 1993. 
Richard  N.  Smith, 
Acting  Director,  Fish  and  Wildlife  Service. 


Table  I.—Finding  of  "Warranted  but  Precluded"  and  Status  -  Category  1 


Prior 
cate- 
gory 


^ 


Lead 
re- 
gion 


R-2 


2 

R-1 

2 

R-4 

2 

R-1 

2 

R-1 

2 

R-1 

2 

R-1 

2 

R-6 

2 

R-1 

2 

R-1 

2 

R-1 

2 

R-1 

2 

R-1 

2 

R-1 

2 

R-1 

2 

R-1 

2 

R-1 

2 

R-1 

2 

R-2 

2 

R-1 

2 

R-1 

2 

R-1 

2 

R-2 

2 

R-1 

2 

R-1 

2 

R-1 

2 

R-1 

2 

R-1 

2 

R-1 

2 

R-1 

2 

R-1 

2 

R-2 

2 

R-1 

2 

R-1 

2* 

R-1 

2 

R-1 

2 

R-1 

2 

R-1 

2 

R-1 

2 

R-1 

2 

R-2 

2 

R-1 

Scientific  name 


INVERTEBRATES 
Crustaceans 

Stygotfomus  pedd  (mStygonectes  p.) 

PLANTS 

AKum  dkAjon  

Arabis  perstellata  var.  ampla 

Ardosiaphylos  conier^ltora  

>Uciostiy)/>ytos  gdandUtosa  ssp.  oassftoMa 

Aster  jessicae  

Astragaka  columbianus  — ........ — .~ — . 

Astragalus  desereticus  

Astragaka  mulfordiaa 

Bartoris  pirmata  ssp.  insularis 

Btoomenia  humilis  - 

Cakxhortus  greenei ~.. 

Cardamirye  pattarsonii 

CasUeja  mollis 


Common  name 


baiberaa 


Ctojtarrthus  amplexicaulis  var. 

Cymopterus  deserticola 

Delphinium  pavonaceum 

Dudleya  btochirtarvae  ssp.  insutoris 

Erigeron  lemvorw 

EnogonomtoreedlbMeivar.  breedkivw 

EriogoTHon  ericstolium  var.  thomei 

EriophyHum  lanatum  var.  haUi 

Festuca  hgulata — ....._... — ~... — .~ — 

Fritmaria  gentrteri 

Fntllaha  striaila  

Galium  txaifoUum ~ ~.~ • 

GMia  maculata  _. 

GUia  tenuHlora  ssp.  hoftntarmii — 

Lavatera  assurgenHllora  ssp.  assurgentiltora  — 

Lavatera  assurgetrtnora  ssp.  glatora 

Layia  leucopappa 

Lesquereta  IhamrxjphUa 

Lotus  argophytus  var.  adsurgens 

Lupinus  cHhrws  var.  deftexus 

Atetaootfianinus  attxMi — 

Al8<aco0ianinus  lasaaMatus  var.  nesio^cus  — 

Navaneta  leucocejphala  ssp.  pauoflora 

OrobeiKhe  pahshU  ssp.  bratiryloba 

Penlachaeta  exits  ssp.  aeo/kca 

PhaceHa  insularis  var.  insularis 

Pucdneiia  parishU 

Sidifcea  covUlei 


Amphipod,  Peck's  cave 

Onion.  Blue  Mountain 

Rock-cress,  large 

Manzanita.  Santa  Rosa  Island 

Manzanita,  costa  baja  (-Eastwood's) 

Norte 

Milk-vetch,  Columbia 

Milk-vetch.  Deseret 

Milk-vetch,  Muitord's 

Bait)erry,  island 

Goktenstar,  dwarf 

Mariposa,  Greene's 

Bitter  cress.  Saddle  Mountain 

Paintbrush,  soft-leaved 

Jewelflower,  Santa  Barioara 

Cymoptems.  desert 

None 

Dudteya.  Santa  Rosa  Island 

Fleat)8ne.  Lemmon 

Buckwtieat,  Piute 

Buckwheat  Thome's 

Wooly-sunftower,  Ft  Tejon 

Fescue,  Guadahjpe 

Mission-belis,  Gentner 

Adobe-IMy,  Greenhorn 

Bedstraw,  island  ' 

GiKa,  Little  San  Bernardino  Mountains 

GUia.  Hoffmann's 

Malvarosa 

Malvarosa,  southern 

Layia.  Comanche  Point 

Bladder-pod,  Zapata 

Hosackia,  silver.  San  Ctemente  Island 

Lupine.  Mariposa 

Bush-maHow,  Abbott's 

Bush-maltow,  Santa  Coiz  Island 

Navarretia.  few-lk>wered 

Broomrape,  short-tobed 

Pentachaeta.  slender 

Phacelia.  northern  island 

AJkaM  grass.  Parish's 

CheckermaUow,  Owens  Valley 
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Table  I—Fwoing  of  "Warranted  but  Precluded"  and  Status  »  Category  i— Continued 


Prior 
calB- 

oory 


2 
2 
2 


Prior 
cate- 
gory 


2 
2 


1 

2 

2 

2 

2 

2 

2 

2* 

2 

2 

2 

2 

2 

2 

2 

2 

2* 

2 

2 

1* 

2 

2 

2 

2 

2 

2 

2 

2 

2* 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 


Lead 
re- 
gion 


R-1 
R-1 
R-2 


Scientific  name 


Sidak»a  Nckmarm  ssp.  parishi 

Thysanocarpus  conchuliferus 

Zar/hoxyhjm  parvum 

TOTAL  ENTRIES  THIS  TABLE:  45. 


Common  name 


Sidak«a.  Parish's 
Fringepod,  Santa  Caiz  Island 
TcMeAongue.  Shinner's 


Table— II.  Finding  of  "Not  Warranted"  and  Status  «  Category  3 


Lead 
re- 
gion 


R-7 


R-1 

R-4 
R-4 

R-5 

R-1 
R-1 
R-1 
R-2 
R-2 
R-2 
R-4 
R-6 
R-1 
R-7 
R-€ 
R-4 
R-6 
R-4 
R-4 
R-1 
R-1 
R-4 
R-2 
R-1 
R-1 
R-2 
R-4 
R-2 
R-4 
R-2 
R-2 
R-1 
R-1 
R-1 
R-3 
R-1 
R-6 
R-1 
R-6 
R-3 
R-1 
R-4 
R-2 
R-4 
R-4 
R-4 
R-1 


Scientific  name 


vertebrates 
Biros 
Mekjspixa  mekxHa  amaka 

invertebrates 
Insects 

Ischnura  genma 

Crustaceans 

Stygobromus  etatus  (MStygonectes  e.) 

Stygobromus  montanus  (mStygonectes  m.) 

Sponges 
Spongma  heteroslerifa  

plants 

Agtosta  amtiglums 

Agrostis  blasdaiw  var.  marmensis „.. 

Agrostts  dtvicota  var.  punta-reyesensis 

Amoreuxia  wrightH 

Amofpha  roemenana „........„ 

Amsonia  glabenima ». 

Antirtiea  portoricensis 

Aquilegia  mcrantha  var.  mancosana 

Argemone  munita  ssp.  robusta  .^. ;. 

Artemisia  aleutica  _ — 

Aster  kingii  var.  kingii 

Astragalus  termesseensis 

Astragalus  wetheriOH , 

Cacaiia  dtversdoba 

Caesalpinia  portoricensis 

Calamagrostis  tweedyi 

Carex  abonginum  

Carex  purpurilera 

CastHeja  kaixd)ensis „ 

CastHleja  leschkeana ~.. 

Caulanttnis  stenocarpus 

CheHanthes  pringlei 

Croomia  pauoflora — 

Eclmocereus  reichenbachii  var.  fitcfm  . 
EncycMa  boothiana  var.  erythronioides . 

Epithelantha  bokei 

Erigeron  pringlei 

Eriogonum  ampullaceum 

Ehogonum  tmncatum 

Fritllaria  grayana  

Gnaphaln/m  macounii 

Gratiola  heterosepala — 

Haplopappus  hemonbi  ssp.  monocep^>a/us . 

Helianthemum  suffrutescerts 

Heterotheca  jonesH 

Heuchera  missouhertsis  „ 

Hibiscus  csitorncus 

Leavenworfhia  alabamica  var.  brachystyla . 

/.eavermortfiia  aurea — — 

Leaverrworthia  crassa  var.  crassa 

Leavenworffiia  exigua  vas.  exigua 

Lobelia  appertcbculata  var.  gattmgeri . 

Lomatum  laevigatum  — 


Conrwnon  name 


Sparrow.  Amaksong 


Damselfly,  San  Francisco  fortctail 


Amphipod,  Elevatfd  Spring 
Amphipod,  mountain  cave .. 


Sponge,  Oneida 


Bentgrass,  awned 

Bentgrass,  Marin  

Bentgrass,  Point  Reyes 
Yettowshow,  Wrighfs  ... 

Amorpha,  Texas 

Blue-star,  smooth 

Ouina 

Columbine,  Mancos 

Prickly-poppy,  robust .... 
Wormwood,  Aleutian  .... 

None 

None 

Mile-vetch,  Wetherill  ...„ 

None 

Mato  (brown  nicker)  

Reedgrass, _ 

Sedge,  Indian  Valley  .... 


Paintbrush.  Kait>ab 

Painttxxjsh,  Point  Reyes ... 
Jewelftower,  slerxler-pod  _ 

Fem.  Pringle  lip 

Croon^  

Hedgehog  cactus.  Fitch's  . 

OfChkJ.  dollar 

Button  cactus,  Boke's 

None 

Buckwtieat,  Mono 

Buckwheat.  Contra  Costa 

Fritllary.  Rodenck's — 

Cudweed,  western „... 

Hedge-hyssop,  BoggsLake 

None 

Rush-rose,  Amador 

GoWen-aster,  Jones -. 

None 

Hibiscus,  Cabfomia 

None 


Firwil  rea- 
son 


Glade  cress,  goklen  . 
Glade  cress,  fleshy-fruit 

None 

None 

Norw 


B 


B 
B 

B 

B 

B 
B 
C 
C 

c 
c 

B 
B 
C 
C 
C 
C 
C 
B 
C 
A 
C 
C 
B 
B 
C 
C 
C 
C 
C 
C 
C 
A 
B 
B 
C 

c 
c 
c 

B 
B 
B 
C 
C 
C 
C 
C 
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Table— II.  Finding  of  "Not  Warranted"  and  Status  »  Category  3— Continued 


Prior 

Lsad 

cate- 

re- 

gory 

gion 

2 

R-2 

2 

RS 

2 

R4 

1* 

R-4 

2* 

R-1 

2 

R-6 

2 

ns 

2 

R-6 

2 

R-2 

2 

R-4 

2 

R-1 

2 

R-1 

2 

R-1 

2 

R-1 

2 

R-2 

2 

R-1 

2 

R-2 

2 

R-2 

2 

R-5 

r 

R-4 

2 

R-4 

2 

R4 

2 

R-4 

2 

R-6 

2 

R-2 

2 

R-3 

2 

R-4 

2 

R-4 

2 

R-6 

2 

R-2 

2 

R-2 

2 

R4 

Scientific  name 


Lyaumputenibmvar.  bmterioides 

Musineon  Unean 

Nestmnia  umbeOula 

Oitexium  macrophytum 

Orthocarpus  pachystachyua 

Penstemon  alwoodi 

Penstemon  degeneri 

Penstemon  untahensis  

Perityle  cochisensis 

Physostegia  leptophyUa 

Piagnbothfys  glaber 

Pfagioboth/ys  hystricuha 

rtagwbotfwys  lampmcarpus 

Poa  fbrata  

Poa  imokjta «. 

Poa  unilatefaks 

Proatriplex  pteiartlha 

Protosddea  sabulosa  

Prunus  marrtima  var.  gravesM 

Psoralea  sdptiata 


Common  name 


-rr 


Rhododendron  pnjnUobum  

Rhynchospora  globulahs  var.  saxicola  ..„ ~ 

Sedum  pusillum — ...~ ~. 

Selagkietta  utahensis 

Sophora  gypsophUa  var.  guadalupensis 

Spofobokjs  ozaikanua 

SuKNvma  suUvanta  (formerty  S.  renHotia) 

TaMnum  calcahcum 

Tnsetum  orthochaetum ~ ~. 

Urtca  chantaedryoides — 

Valeriana  texar)a - ~ 

Wakisteinia  kjbata  - I  None 


WoHberry,  silver 

None ™ 

None ~. 

Scurf-pea,  big-tea' 

Owl's-dover,  Shasta 

None 

Beardtongue,  Degener ^. 

Beardtongue,  Uintah  

Rock-daisy.  Chiricahua  

None 

Allocarya,  glatxous  ..*. 

AUocarya.  bearded  

None 

Bluegrass,  Lassen  County 

Blue  grass.  Big  BerxJ  — 

Bluegrass,  sea  chff 

Unicom  planL  dur>e 

Plum,  beach.  Grave's 

Azalea,  plumleaf 

None 

None 

Mescal  bean,  Guaidh^upe  Mountains 

Grass,  bakj 

None 

Fameflower,  limestone . 

Nono  ,»,„•••••••••••••♦■••••••••••••••••••••••••••••* 

Valerian,  Guadalupe 


Fmal  rea- 
son 


TOTAL  ENTRIES  THIS  TABLE:  80. 


C 

C 

C 

A 

A 

C 

C 

C 

C 

C 

A 

A 

A 

B 

B 

B 

C 

C 

B 

A 

C 

C 

C 

C 

C 

C 

C 

C 

B 

C 

c 
c 


Table 


iNDiNG  OF  "Not  Warranted"  and  Status  «  Category  2 


Prior 
cate- 
gory 


2 
2 


2 
2 

2 

2 
2 
2 
2 
2 
2 
2 
2 
2 


Lead 
region 


2 

R-1 

2 

R-1 

2 

R-1 

2 

R-1 

2 

R-1 

2 

R-2 

2 

R-6 

R-4 
R-1 

R-4 
R-4 
R-4 
R-1 
R-1 
R-4 
R-1 
R-1 
R-4 
R-4 
R-5 
R-1 

R-1 


Scientific  name 


VERTEBRATES 
Mammals 

Sckirus  niger  shermani 

Sorex  omatus  tvr/tettr 


Biros 

Anas  bahamertsis  bahamensis 

Butso  platyptenjs  txunnescens 

Dendrocygna  artxxea 

Ducuda  oceanca  ratakensis 

Ducula  oceanca  teraokai 

FuUca  caritaea  ~ 

Melospaa  melodia  maxiUaris 

Oceanodroma  castro  cryptoteucura . 

Otus  nudipes  newtoni 

Oxyura  jamaicensts  jamakertsis 

Thryomanes  bewickii  altus 

Zosterops  conspiciUata  rotensis 

Amphibians 
Bufo  nelsoni 


Common  name 


Squinel,  Sherman's  fox 
Shrew,  Santa  Catalina  . 


FlSH€S 

Catosfomus  clarki  intermedius 

Catoetomus  da/fa  ssp 

Cranic^tfiys  baileyi  atoivatUs 

CrenicMtys  baileyi  moapa 

Gia  bicolor  ssp. 

Gila/ot>usta 


Pintail.  Lesser  wtiite-cheeked 

Hawk,  Puerto  Rican  broad-winged  ..... 

Duck,  West  Indian  wt>istling 

Pigeort,  Radak  Micronesian 

Pigeon,  Truk  Mwronesi^n 

Coot,  Caribbean 

Sparrow,  Suisun  song 

Storm-petrel,  Hawaiian  t>ar)d-fumped 

Owl,  Virgin  Islarx]  screech 

Duck,  West  Indan  mddy  

Wren,  Appalachian  Bewick's  

White-eye.  Rota  bridled 


Reasons 


Toad.  Amargosa 


Sucker,  White  River  desert 

Sucker,  Meadow  Valley  Wash  desert . 

Springfish,  Preston  White  River 

Springfish,  Moapa  White  River 

Tui  chub.  Railroad  Valley — 

Chub,  RoundtaH 


OfKorhynchus  (mSalmo)  clarki  Utah I  Trout,  Bonneville  cutthroat 


EFHOP 
FR 

DKNO 

FHP 

DFKP 

EPQR 

EPQR 

FJK 

DJ 

EFQR 

EHKP 

FKP 

EHK 

DFHKPQ 

HIKN 

FHINR 

EFHINR 

FINR 

FINR 

FHIR 

EFHJKPQR 

EFHIJR 


Prior 
cate- 
gory 


2 
2 
2 
2 
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Table 


2 

R-1 

2 

R-1 

2 

R-5 

2 

R-1 

2 

R-1 

2 

R-1 

2 

R-1 

2 

R-1 

2 

R-1 

2 

R-1 

2 

R-1 

2 

R-1 

2 

R-1 

2 

R-1 

2 

R-1 

2 

R-2 

2 

R-2 

2 

R-1 

2 

R-1 

2 

R-1 

2 

R-1 

2 

R-1 

2 

R-1 

2 

R-1 

Lead 
regkx) 


R-1 
R-1 
R-1 
R-1 


R-2 


2 

R-5 

2 

R-4 

2 

R-2 

2 

R-4 

2 

R-5 

2 

R-2 

2 

R-2 

2 

R-3 

2 

R-2 

2 

R-2 

2 

R-6 

2 

R-5 

2 

R-5 

2 

R-2 

2 

R-2 

2     1 

R-1 

2 

R-2 

2 

R-1 

2 

R-1 

2 

R-5 

2 

R-2 

2 

R-1 

2 

R-6 

2 

R-5 

2 

R-4 

2 

R-5 

2 

R-5 

2 

R-3 

2 

R-2 

2 

R-4 

2 

1 

R-5 

R-1 


INDING  OF  "NOT  WARRANTED"  AND  STATUS  =  CATEGORY  2— Continued 

— »- 


Scientific  name 


Rhinichthys  osculus  rmapae 

RhinKhthys  osculus  ssp 

Rhinchthys  osculus  ssp 

RNruchthys  osculus  velifer  ... 


INVERTEBRATES 
Clams 

Pisktum  sanquinichrisS 

Snails 

FluminKola  avemalis 

FluminKola  merriami 

to  tluvialis 

Pyrguk3psis  cristalis 

Pyrgutopsis  erythropoma  (mFlurrmcola  e.)  . 

Pyrgukipsis  fairbanksensis 

Pyrgukipsis  isolatus 

Pyrgukjpsis  rn:rococcus  (mFonteUcella  m.) 

Pyrgulopsis  nanus  

Pyrgulopsis  pisteri 

Tryonia  angulata 

Tryonia  clathrata 

Tryorua  elata 

Tryonia  ehcae 


Insects 


Ag^aus  rumppi 

Ckandela  politula  barbararmae _. 

CKindela  politula  petrophila 

Eucosma  hennei 

Euphyes  vestns  harbisoni  — . 

Lycaerta  hermes 

Mitoura  thomei 

Pekxxris  Shoshone 

Stenelmis  calida  caJida „ 

Stenekrtis  calkia  moapa 

Arachnids 

Cakina  (•Sitakina)  minor 

Crustaceans 

Crangonyx  dearom 

Crangonyx  hobbsi ... 

PaJaemonetes  antromm 

Procambarus  acherontis 

Stygobromus  araeus  (•Apocrarygonyx  a.) 

Stygobromus  arizonensis  (•Stygonectes  a.)  .. 

Stygobromus  bakonis  ('Stygonectes  b.) 

Stygobromus  barri  ('Stygonectes  b.) 

Stygobromus  bifurcatus  (*Stygonectes  b.)  .... 

Stygobromus  bowmani  (•Stygonectes  b.) , 

Stygobromus  clantoni  (mStygonectes  c.) , 

Stygobromus  conradi  (mStygonectes  c.)  

Stygobromus  cooperi  (mStygonectes  c.)  

Stygobromus  delectus  (mStygonectes  d.) 

Stygobromus  flagettatus  (mStygonectes  f.) 

Stygobromus  gradyi 

Stygobromus  hadenoecus  (mStygonectes  h.) 

Stygobromus  harai 

Stygobromus  hubbsi 

Stygobromus  indentatus  (mStygonec^  i.) 

Stygobromus  kyigipes  (mStygonectes  I.) 

Stygobromus  mackemiei 

Stygobromus  monisoni  (mStygonectes  in)  .... 

Stygobromus  nnjndus  (mStygonectes  m.) 

Stygobromus  nortoni  (mApocrangonyx  ru) 

Stygobromus  parvus  (mApocrangonyx  p.) 

Stygobromus  pizzinU  (mStygonectes  p.) 

Sfy^obromus  putealis 

Stygobromus  redelU  (mStygonectes  r.) 

Stygobromus  smitN „: 

Stygobromus  spinatus  (mStygonectes  8.) 


Common  name 


Dace.  Moapa  speckled 

Dace.  Meadow  Valley  Wash  speckled 

Dace.  Oasis  Valley  speckled 

Dace.  Pahranagat  speckled 


Peactam,  Sangre  de  Cristo 


Pebblesnail,  Moapa  

Pet>b(esnail,  Pahranagat 

Riversnaii.  spiny 

Springsnail,  Crystal  Spring  

Pebblesnail,  Ash  Meadows 

Springsnail.  Fairtanks  

Springsnail.  etongate-gland  

Springsnail.  Oasis  Valley 

Spnngsnail.  distal-gland 

Spnngsnail,  mediarvgiand  Nevada 

Tryonia  (snail),  sportr>ggoods  

Tryonia  (snail),  grated „... 

Tryonta  (snail),  Point  of  RoCks  

Tryor^  (snail),  minute  


Beetle.  Death  Valley  agabus , 

Beetle.  Barbara  Ann's  tiger 

Beetle.  Guadalupe  Mountains  tiger 

Moth,  Henne's  eucosman _..., 

Skipper,  dun „ „.. 

Copper  (butterfly),  Hermes 

Hairstreak  (butterfly).  Thome's 

Naucorid  (bug),  Amargosa 

Beetle.  Devil's  Hole  wann  spring  riffle  . 
Beetle.  Moapa  warm  springs  riffle 


Harvestman,  Edgewood  blind 


Amphipod.  Dearolf  s  cave 

Amphipod,  Hobb's  cave 

Shrimp.  Texas  cave 

Crayfish,  Palm  Springs  Cave 

Amphipod,  tidewater  interstitial  ... 

Amphipod.  Arizona  cave 

Amphijxxl.  Bakx>nes  cave 

Amphipod.  Barr's  cave 

Amphipod.  bifurcated  cave 

Amphipod,  Bowman's  cave  

Amphipod,  Clarrton's  cave 

Arrphipod.  Bumsville  Cove  cave 

Amphipod,  Cooper's  cave 

Amphipod,  Cascade  Cave ;.. 

Amphipod,  Ezell's  Cave 

Amphipod,  Grady's  cave 

Amphipod,  Devil's  Sinkhole 

Amphijxxt  Haras  cave 

Amphipod,  Malheur  Cave 

Amphipod,  tidewater 

Amphipod.  k>ng-legged  cave 

Amphipod.  MacKenzie's  cave  . 

Amphipod.  Morrison's  cave  

Amphipod.  Bath  County  cave , 

Amphipod.  Norton's  cave , 

Amphipod,  minute  cave 

Amphipod,  Pizzini's , 

Amphipod.  Wisconsin  well 

Amphipod,  Reders  cave 

Amphipod.  Alabama  wen 

Amphipod.  spring  cave 


Reasons 


EFHINR 
EFHINR 
EFHINR 
EFHINR 


FL 

EFHIKNR 

EFHIKNR 

FHIKR 

FIR 

FIR 


IR 
IR 
HI 


KNR 


DEFHKPR 

EFGHJPQR 

EFGHJPQR 

HLOR 

HJOR 

DJKMNPR 

HJLMOPR 

EHIJKR 

FIR 

EFIKR 

EFGIOR 


EF 

EF 

EF 

IK 

DE 

EF 

EF 

DE 

EF 

DF 

DE 

EF 

EF 

EF 

EF 

EF 

EF 

EF 

FH 

DE 

EF 


IKL 

IK 

GHKLPR 

FIKPR 

GHIL 

GHJKLPR 

FUR 

GHJKLPR 

I  K 

FKR 

IKL 

IKL 

GHJKLPR 

GHJKLPR 

GIQR 

GHJKLPR 

GIQR 

JNO 

K 

GHJKLPR 

GIQR 

IKL 

IK 

JK 

IKL 

IKL 

FHIJKPR 

GHJKLPR 

IKPS 

HIK 
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Pftof 
90ry 


2 
2 
2 

2 

2 
2 
2 


Table  HL— Rnwnq  of  "Not  Wahramted"  and  Status  -  Category  2— Continued 


R-6 
R-3 
R-1 

R-4 
R<4 
R-4 
R-5 


2 

R-t 

2 

R-2 

2 

R-4 

2 

R-2 

2 

R-2 

2 

R-4 

2 

R-1 

2 

R-6 

2 

R-1 

2 

R-1 

1 

R-2 

2 

R-1 

1 

R-2 

2 

R-2 

2 

R-2 

2 

R-1 

2 

R-1 

2 

R-1 

2 

R-2 

2 

R-4 

2 

R-2 

2 

R-1 

2 

R-4 

2 

R-1 

2 

R-1 

2 

R-1 

2 

R-1 

2 

R-1 

2 

R-1 

1" 

R-1 

2 

R-1 

2 

R-1 

r* 

R-1 

2 

R-1 

2 

R-1 

2 

R-1 

2 

R-1 

2 

R-1 

2 

R-1 

2 

R-1 

1 

R-4 

2 

R-1 

2 

R-2 

2 

R-2 

2 

R-2 

2 

a4 

2 

n-A 

2 

R-1 

1 

R-4 

2 

R-1 

2 

R-1 

2 

R-1 

2 

R-4 

2 

R-1 

2 

R-1 

2 

R-1 

2 

R« 

2 

R-1 

2 

R-2 

2 

R-6 

ScMfilific  ncnw 


Stftabtunus  aubbSs  (  AfxxnngonyM  s.)  . 

Stfgobremus  wangBfonjm . 

Skmges 

CofMwnojwnto  cs/oHnonsis  ....... — .„._.._«.. 

DosJIia  petmtrt _ 

Ephydalm  suMtts  .._ 

Hotennm^onm  longmfylit 

PLANTS 


nBfXIBfSDrl*  . 


aonomensts 


Aqovb  0unttnjMon 

AgmmxtH 

Agrtmoniai 

AgnsHs  nttcnfiihjftlt>itt. 

AQfOttS  nUBtBB 

AiopeamjsM^ueMs^tm. 

AfnbrooiB  purtki — 

Atnoipht  ouBohHtntis  ... 

AtnincUt  MwnicoM  w. 

AmOMB  Wwifiii _...._ _.._.._ 

A/xtacftnc  t0idt  ...~.~. — ___..._.. 

Anemone  edm/ardstana  var.  petraea . 

Angetca  acabhda  ...- 

Afltwmana  arcuata  ... 

Antennaha  sotceps  ... 

Anttericum  chancMeri 

canadensis  var.  australis  — 
chrysanthavat.  hinckteyana 

Anbis  bimieh  vai.  pecuniaha 


CofTwrion  nviw 


Arabiekoatierivai. 

Arabia  paiishii 


horizontaHs 


Aratis  suHn/lescansy/ai. 

Aictomecen  menianm _. 

AKiostaphytos  tetceri  ssp.  balmi . 

An:tostaf)hylos  cnjzensis 

Antostaphylos  densiOora 

Arctostaphylos  ednundsii -.i^—. 

Aictoalaphylos  ghjtnosa 
AKtoslafihytos  hookeri  var.  trandacana . 
Afctoslafihytos  hookeri  var.  hmanUonMn 
Afctoatafihytoa  hookeri  var.  montana  — 

Atdostafihytos  montaraensis 

AidMtqpfiytos  montereyensis 

Aidosiafihytos  otayensis  . 

Arctostafittytos  pumUa 

Afdosiaphylos  sitvicola 

Aranaria  lontinaMs 

Aranaha  Unga  ssQ.  rosea 

A/enena  iMnrtorensis 

A/gamona  arizonka 

Aigythanna  aphonjkies  _ 

Aig^thannia  btodsjettii 

AmUda  ainTpbcMora 


Aadepias  eastwoodiana  .„ 

Asctafiiaa  vihduta 

Aatar  ehMensis  var.  lentus  . 
Astarcurtua . 
Aster  QOKnani  -- 
Aster  apndosus . 

Aatar  mMs 

.As»aga*0  aegualis . 


A3*agafas  amphnxya  var.  mtsimonum  . 

Aaaagakis  antpuOarius 

Aabagakaatratusynr.  inseptus 

As^agaka  creamophyiax  var.  myrioirtiaptm 

Astragaka  cronquistu 


AmpMpod.  SteNmack's  cafva 

AmpMpod.  suM*  cava 

AmpUpod,  VMangaror^  cave 


Sponge,  Carolina 

Sponge,  Oktawaha  

Sponge.  Kissimnee  .... 
Sponge,  Pervtsytww 


*?« 


Kort'e 

Trurrf)ets.  Texas 


Agave.  CMsos 


Gfoovebur,  incised 

Benlgrasa,  Henderson's  ... 

Bern  grass.  Ross  .._ 

AlopecuruB,  Sorxxna  

ArrtHOSta,  San  Diego  ........ 

False  indigo „..._.. 

Rddteneck,  forked  „ 

Blue-star.  Ttiarp „ 

Maidenbush,  Trans-Pecos 

Anemorw,  Edge  Falts  

None 


Reasons 


Puasytoes.  meadow 


Uladetos  liarKis 

ColuntMne.  Canadteuv 

ColuMKttne,  >Hinckle/s 

RoGk-cress,  San  Bernardino  _ 

Roch-cress.  Georgia 

RoctHCfess.  Koehter's 

Rock-cmss,  Parish's 

Uone  - 

Desert-poppy,  white  bear 

Manzanita,  Baker's  ■ 

Manzanita,  Arroyo  de  la  Cruz 
MafttanHa.  Vine  HiM  . — ......^. 

Manzanita.  Liltie  Sur 

Manzanita.  Sctveiber's 

Marsanita.  San  Francisco  — 

Manzania.  Hearsfs 

Manzanta,  Tamalpais  ______ 

Monyarsltt.  Montara 

MonTanHn.  Monterray 

Manzanila.  Otay 

ManrsnUg.  sandmat  

Manianitn.  sitver-leaved 

Sifciiwort.  water 

None .... 

Sanctaort.  Uvermore-.'—^ 


Mafcwy,  wild.  Hili  Country 


Grass,  tvee-awned.  southern 

Mikwaed,  Eastwood's 

None ——„...— 

Aster,  Suisun 

Aster,  curtus 
Aster,  Gorman 


Aster,  wayside . 


MMt-vatcb.  gumbo 


Mill  MsHli.  dig 

MHi-velch,  Cronquist 


EFIKL 

DEFHIJR 

EFGIQR 

EFGHIKPR 
EFIL 
EFIL 
DEFGIK 

DNPORS 

EFKNPQ 

HIK 

EFHILN 

OEFQHIL 

DEFHIKPR 

FKP 

IKNR 

FKP 

EFOPR 

DEFKN 

FR 

EFGIJKNR 

EFHIKOP 

OEGHKL 

IKP 

EFR 

IR 

OIK 

FL 

DEFIKLOS 

F 

OEHiP 

FPR 

FL 

EFHIKOP 

OFHIJPR 

FKPQR 

HJK 

FPOR 

FJK 

FJK 

EPQR 

FJK 

FR 

FR 

FJK 

FNR 

FJK 

FK 

DEFHK 

EFIR 

EFIKLO 

OEFIK 

EFIKNPQ 

FHPQ 

DEFHIKPR 

EIR 

EKP 

FKP 

EFHKOPQR 

EFHPR 

EP 

EFIPR 

DEFIR 

EILR 

EFHIJR 

EFHINPQR 

EFHL 

EFHIJR 


Prior 
cate- 
gory 


2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

1* 

2 

2 

2 

2 

2 

2 

2 

2 

2 

1 

2* 

2 

1 

2 

2 

2 

2 

2 

2 

2 

2 

1 

1 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

1 

1 

2 

2 

2 

2* 

2 

r 

2 
2 
2 

1 

2, 
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Lead 
region 


R-1 
R-6 
R-1 
R-1 
R-6 
R-2 
R-6 
R-6 
R-6 
R-1 
R-2 
R-1 
R-1 
R-1 
R-6 
R-1 
R-1 
R-6 
R-6 
R-1 
R-1 
R-1 
R-1 
R-1 
R-1 
R-2 
R-1 
R-1 
R-4 
R-4 
R-4 
R-4 
R-2 
R-1 
R-1 
R-1 
R-1 
R-1 
R-4 
R-2 
R-2 
FU 
R-4 
R-2 
R-1 
R-1 
R-2 
R^ 
R-4 
R-4 
R-4 
R-2 
R-4 
R-4 
R-1 
R-5 
R-3 
R-4 
R-4 
R-4 
R-1 
R-1 
R-1 
R-1 
R-1 
R-1 
R-1 
R-1 
R-4 
R-4 


Table  III.— Finding  of  "Not  Warranted"  and  Status  =  Category  2— Continued 

— 1- 


Scientilic  name 


Astragalca  deanei 

Astragalus  deterior 

AstragaJus  funereus 

Astragalus  geyeri  var.  triquetrus 

Astragalus  hamittorvi 

Astragalus  lenbginosus  var.  ambiguus 

Astragalus  limnocharis  var.  limnocharis 

Astragalus  linmocharis  var.  tabulaeus 

Astragalus  rrvcrocymbus 

Astragalus  mohavensis  var.  hamigyrus 

Astagalus  rrxjUissimus  var.  marddus 

Astragalus  monoensis  var.  monoensis ._ 

Astragalus  rmrtoensis  var.  raven// 

Astragalus  oophorus  var.  torxihocalyx 

Astragalus  proimanthus 

Astragalus  pycnostachyus  var.  lartosissimus 

Astragalus  rottunsti  var.  occkientalis 

Astragalus  sabulosus 

Astragalus  schmolliae 

Astragalus  sinuatus 

As&agalus  soUtarius 

Astragalus  sterilis 

Astragalus  traskiae 

Astragalus  undalis 

Astragalus  vexHIiflexus  var.  nuMus 

Astragalus  xiphoidea 

Atr^x  tularerKis 

Atriplex  vallicota „ 

Aureolaria  patuia 

Baptisia  calycosa  var.  calycosa 

Baptsia  calycosa  var.  viltosa 

Baptisia  sirnplKifolia 

Batesirnalva  violacea 

BensonieUa  oregona 

Bidens  conjuncta  

Blennosperma  nanum  var.  robustum 

Bobea  tirrxtnkMdes 

BotrycNum  punvcoia „ 

Brachk>rMium  ciliolatum 

Brickellia  brachyphyila  var.  NncUeyi 

Brickellia  brachyphytia  var.  terlinguensis 

Brickellia  cordifoUa  ........................................ 

Brickellia  mosieri 

Brickellia  viejensis 

Brodiaea  coronaria  ssp.  rosea „ 

Brodiaea  orcuttH 

Brongniarta  minutjfolia „ 

Brunfelsia  portoricensis 

BucMeya  distKhophytIa 

Bwnelia  thomei 

Cacalia  rugelia 

Caesa^rua  brachycarpa 

Caesalpinia  culetiiae 

Calamagrostis  cainii 

Calamagrostis  crassiglumis 

Calarr)agrostis  perplexa 

Calamagrostis  porteri  ssp.  insperata 

Calamintha  ashei _ 

CalamoviHa  arcuata „. 

Calamovilfa  curassH 

Cakxhortus  davatus  ssp.  recurvHoHus 

Calochoftus  dunnH 

Cakxhortus  indecorus 

C^ochortus  tongebaibatus  var.  peckii 

Cakxhortus  monarrthus 

Cakx^KTtus  persistans 

Cakxhortus  siriatus 

Calycaderva  fremontH 

Catyf^ranthes  luquillensis 

Calyotranthes  peduncularis 


Common  name 


Milk-vetch,  Deane's 

Milk-vetch,  difl-palace 

Wooly-pod,  black  

None  

Milk-vetch,  Hamilton 

None  „.. 

None  „... 

None 

Nor)e  

Milk-vetch,  curve-podded  Mojave 

Milk-vetch,  withered  wooly 

Milk-vetch,  Morra 

Milk-vetch,  Raven's 

None  

None  

Milk-vetch,  Ventura  Marsh 

Milk-vetch,  Robbins „ 

Norw  „ 

Milk-vetch,  Schmoll 

Milk-vetch.  Whited 

Milk-vetch,  weak 

Milk-vetch,  stenle  (^barren) 

Mrik-vetch,  Trask's * 

None  „ 

None  _ 

Milk-vetch,  gladiator 

Saltbush,  BakersfieW «„ 

Saltbush,  Lost  HiHs 

None  „......„.. 

None  

WiW  indigo,  hairy  . 

Uor\e 

Gay-maltow,  purple 

Bensonieila.  

Ko'oko'olau  

Stickyseed,  Point  Reyes 

Ahakea  

Grape  fem.  Crater  Lake 

None  

BncWebush.  Hinckley's 

Bricktebush,  Tetlingua  

Brickell-bush,  Flyr^s „ 

Norie  

Bnckellia,  Sierra  Vieja 

Brodiaea.  Indian  Valley _. 

Brodiaea.  OrcutTs 

Brongniartia.  little-leaf 

None  

Piratetxjsh 

Buckthorn „ 

None  

Rushpea.  broad-pod 

Mato  amarilk)  (smooth  yeltow  nicker) 

Reedgrass.  Cain's  

Reedgrass,  Thurt)er*s  

Reedgrass,  wood 

Reedgrass.  Oter  Holtow 

Nof>e  

Sand  grass „_ 

SarxJ  grass 

Manposa,  Arroyo  de  la  Cruz 

Manposa.  Dunn's 

Mari(x>sa.  

Mariposa,  kxig-bearded.  Peck's 

Mariposa.  Shasta  River 

Manpos2i,  Siskiyou 

Manposa,  alkali 

Rosinweed,  Fremont's 

None  

Nor>e  


Reasons 


DEFIQR 

EFHIR 

EFIR 

IKPR 

EFHIJR 

DEFGHIL 

EFHIJR 

EFHIJR 

EFHIJR 

DEFIQR 

EFIKP 

FHOP 

HIL 

FHIQR 

EFHIJR 

ERV 

FOR 

EFHIJR 

EFHIJR 

FKNOPR 

FOR 

EFHKNOPR 

FJR 

EFHIQR 

EFHR 

EFHK 

GPQRV 

DFQR 

DEFGHPR 

EHKP 

EFP 

FHKP 

EFHKL 

DFGP 

EFPQR 

CFIPR 

DFPQR 

EFHOR 

EHLV 

EFKLQ 

EFKLQ 

EKP 

EP 

DEFHIKLP 

DFR 

EH JKNPR 

DEGHIKNP 

HIK 

EHKP 

EFKP 

EFHIR 

FIKQ 

HN 

EFKLNPR 

DFHPR 

EHL 

EIPQR 

HKPT 

EKP 

EKP 

FK 

FOR 

DEFIKHOPORV 

EHOR 

EFQRV 

FQ 

FK 

DFR 

HI  K 

HIK 
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Table  Id.— f»«NO  of  "Not  Wapraktio"  and  Status  -  Category  2— Continued 


Prtof 


gory 


2 
2 
2 
2 

2 

2 
2 
2 
2 
2 
2 
2 
2 
2 
2 

2 

? 

2 

2 

1 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

1 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

r 

2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 


R-1 

R-1 

R-2 

R-2 

R-1 

R-2 

R-1 

R-1 

R-4 

R-1 

R-4 

R-4 

R^ 

R-2 

R-2 

R-6 

F^ 

R-4 

R-4 

R-1 

R-1 

R-2 

R-1 

R-1 

R-1 

R-1 

R-1 

R« 

R-1 

R4 

R-1 

R-1 

R-1 

R-1 

R-1 

R-1 

R-1 

R-6 

FM 

R4 

R-2 

R-2 

R-2 

R-4 

R-2 

R-1 

R-4 

R-4 

Ff4 

R-1 

R-2 

R-1 

R-2 

R-1 

R-1 

R-4 

R-1 

R-1 

R-1 

R-1 

R-1 

R-1 

R-1 

R-5 

R4 

R-1 

R-4 

R-1 

R-1 


Scifliililic  fMMW 


Oi^iategiM  pmsoaii  — 


pubatctag 

OvrapartUM 


ssp. 


O^pporia  sandMcteaM . 

CanMtmKntii 

Carm  ohapmanM 

CSwts  oonmuntt  war. 
Owl 


CmBM  IHUbtactaata 
Carta  tanicutads  var. 
CWaxaronaoM 
Cam  mentnsd 


dota 


pumta  var.  ozaikeima 

Cartii/u  aabigua  stp.  ttucnboUbanut . 


Common  nanw 


cmeraa. 


Caam^  ayfUantha . 
gtaasotm 


CaaatBta  lasiortiyncha 
CaiWBpfa  mandodnensis 

CaaUteia  pannMa 

CastHaia  pHosa  var.  ataaoansia 
lovaaMi .    


Caattaja  uMginosa 
Caubaiiainna  jaegaa 
Caanctttus  cunaaba  vai.  rigidua 
Caanolhua  gkniosua  war.  porracfus  — 

Caanathua  haatstionan 

Caanathus  matitimua 

Caanotva  masoaii 

CaraaHuan  arvanaa  var.  yHosisaimuat 
Caraua  gradUa  var.  Oboriginum 
Caraua  gracM  var.  simpsonii . 
Caraua  graggUysai.  gnggii 

Chaalopappa  harshayi 

CDamaasyca  chaatocatyx  war.  thhgulala 
Chatrmaayca  cumulicoia 
Chamaaayca  gotontkina 
Chamaaayca  plafyapama 
Chamaaayca  portahaaa  \tai.  keyansia  _ 
Chamaaayca  portariana  var.  porlanianfl 
Chaamaayca  portaaana  war.  scopaha  .- 

Chaipanlian  demitora 

Chknia  taaansis  .    .  . 

Chlongtkan  gtandiOorum 

Cfidlt)«  molis . 


Cbonaal/w  paoyr  var. 
Chottzartha  rac^aptia 

dmicikiga  rvbdolia  — 
Ctakan  erasaicaula 


tamandkia 


dnium  lonHnala  vm.  caatfryion  . 
Cnhm  hytkaphHum  var.  vasayl . 
Gstantm  pulchata . 


OMm  boMais  sspi  anda 
CMda  natrata 


Ckiytonia  tancaotatt  war.  Oavm . 


Chona  muUcauHa 

darmonta  dfapanomofpba 
Coatomchia  tubamMoaa 

daUmiia  antonina 

CoUoam  nuaama 


Moming-glory,  Pairson's 
Mominff^jlory,  Stetobins' 
Mona .... „„ 

Nona  »..«-.„._».»....«.. 

Nona  — 

Harabal,  swamp  ._.«_._. 

H^Qv^^^B    ........................... 

Ria  pio  (Caper,  native) . 


Sedge,  Chapman's  .......„.....„„ 

tiona  ~ . 

Sedge,  watarUTs  .»_«.......„......_..«....._ 

^HN^9     •••••«■••••■>■>**•■**•••••■•■••••»•••••■«>■•«••«***■■•*« 

^MKXMvi   ■•■*••■•■>*■■•««■*■•■>■**■■**■••••••••>••••>••••••**>« 

^Rm^O     »«■■■  ■■■«■»■«■*»«■■»»»>«»■■«■■■«—■»»■»■■»»»*«■»——»»■ 

Chinquapin,  Ozaik 

Owrs<lover,  Humbotdl  Bay 

Painttjrush,  greerviinged  

Indnn  pamtbrueh,  „ ».« 

Paint)njsh,  aslt-grey 

None  _ 

Paimtyush,  ML  Gieason 

Oitiocarpus,  San  Bernardino  Mountains 

Paintirush.  Mertdocino  coast  ._ 

Indian  pairribrush,  Tushar „. 

Paintirush.  Steen's  mountain 

Indnn  paifrtbrush.  Reveal 

Paintirush,  PiUdn  Marsh 

Cauloskamina,  Jaeger's -. — 

Caanotws,  Monterey  

Ceanothus.  ML  Vision 

Caanoiws.  Hearsfs  

Ceanothus.  Bolinas _ 

Chidnveed,  ield.  long-hairy  ..........._.«..... 

PricMy-appie,  aborigirwl 

PricMy-apple,  Simpson's  — 

Night-btooming  Cereus,  desert „ 

Leasldarsy.  mat 

Spurge,  three-tongued — 


Spurge,  swaOow 

Spurge,  iat-seeded .... 
Spurge.  Porter's,  Key 


Spurge,  Partar's. 


Grass.  Texas  wndmil ..___.. «„... 

oOaprO^K.  HeO  MMS  ........M.M........H. 

Star  leal.  Santa  Cruz 

Spinetoiver.  San  Fernando  Valley 


Thisle.  stough 

ThisSe,  ML  Hammon .» 
Thiste.  ML  Tamajipais . 
^issy  paw.  Mariposa 
Ctartsa,  arid  northern  .. 
Oarlba.  beetted 


^  _   _           MiHboro. 
Ctannonlia.  Kohala 


Nona 

CoNomia.  Crater  Lake 


HIK 

EFPR 

OFPR 

OEGILS 

EFGHINQR 

EHIR 

OEFQHIL 

FPR 

OFPQR 

HIK 

OPOR 

EFHP 

EHP 

FHP 

EFKQ 

OEFKNO 

EFHIJR 

OEHKPRS 

OEGHP 

OFHQ 

FR 

HIOR 

EQIKP 

FPR 

EFHIPQR 

FS 

FPR 

FR 

EFHIJR 

HOR 

EFHIJR 

FHKMPQRS 

FK 

FNJ 

FQ 

FJKO 

FKQ 

FR 

EHKL 

FKOP 

FKOP 

EFHKOP 

FGKN 

EFGKNQ 

EIKPQ 

EFGIKLP 

EFR 

FKPOS 

EKPOS 

FKPOS 

OFPRS 

EFHNPR 

FHPQR 

DEFGHIPOR 

IJPV 

FK 

OHP 

OFR 

DFR 

DFKR 

FIPQR 

FKQR 

FPR 

EFH 

EK 

EFHIJR 

FLM 

EKP 

FKQ 

EFHR 


F*rior 
cata- 
gory 
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regton 


Scientific  name 


Common  name 


F^eesons 


2 

R-2 

2 

R-2 

2 

R-4 

2 

R-4 

2 

R-4 

2 

R-4 

1 

R-4 

2 

R-1 

2 

R-1 

2 

R-1 

2 

R-1 

2 

R-1 

2 

R-4 

2 

R-1 

1 

R-2 

2 

R-2 

2 

R-2 

2 

R-2 

2 

R-1 

2 

R-4 

2* 

R-6 

2 

R-6 

2 

R-1 

2 

R-l 

2 

R-1 

2 

R-6 

2 

R-1 

2 

R-7 

1 

R-4 

2 

R-1 

1 

R-2 

2 

R-4 

2* 

R-6 

2 

R-1 

2 

R-1 

2 

R-1 

2 

R-1 

2 

R-1 

2 

R-6 

2 

R-6 

2 

R-3 

2 

R-2 

2 

R-1 

2 

R-1 

2 

R-1 

2 

R-1 

2 

R-1 

2 

R-1 

2 

R-1 

2 

R-2 

2 

R-2 

2 

R-2 

2 

R-1 

2 

R-1 

2 

R-4 

2 

R-2 

2 

R-1 

1 

R-4 

1* 

R-1 

2 

R-1 

2 

R-1 

2 

R-1 

2 

R-1 

2 

R-1 

2 

R-1 

2 

R-1 

2 

R-1 

2 

R-1 

2 

R-1 

2 

R-1 

Oolubhna  stricta 

Condaia  hookerivar.  ad#fardsiana 

Conradina  grandlftora 

Conradina  grandHkxa 

Cordia  beltonis .". _ 

Cordia  ruptcola 

Cordia  wagnerorum 

Corayiantnus  maritimus  ssp.  palustris 

CorOylanthus  mollis  ssp.  hisptdus 

Conjyianthus  tecopensis  ..__ 

Cordyianthus  tenuis  ssp.  paHescens 

Coreopsis  hamittonii 

Coreopsis  intermedia 

Corydalis  aquae-gelidae _.. 

Coryphantha  albicolumnana 

Coryphantha  durx:anH 

Coryphantha  hasten  

Coryphantha  sulcata  var.  nickelsiae 

Coryphantha  vivipara  var.  alversonii „ 

Croton  alabamensis  var.  alabamensis  

Cryplantha  aperta 

Cryptantha  compacta 

Cryptantha  cnnita 

Cryptantha  ganderi 

Cryptantha  insolita 

Cryptantha  ochroleuca 

Crypantha  roosiorum 

Cryptantha  shacMetteana ;. 

Cuphea  aspera  

CMoressus  macrocarpa 

Cuscuta  attenuata 

Cuscuta  herperi _ 

Cuscuta  wameri 

CusickieUa  quadhcostata 

Cyanea  kuntNana 

Cyar>ea  leptostegia .„ 

Cyanea  imrksii 

Cyanea  tritomantha 

Cymoptenjs  acaulis  var.  NggirtsU 

Cymopterus  minimus „ 

Cyperus  grayoides  (•grayiokies) 

Cyperus  onerosus 

Cyriandra  btserrata 

Cyrtandra  fiTipes 

Cyrtandra  halawensis 

Cyrtandra  oenobaita ,. 

Cyrtandra  pKkeringii 

Cyrtandra  prumosa „ _. 

Q^tanct^a  sandwicansis 

Dalea  tiartonfi 

Datoa  reverchonS 

Dalea  sat)inaHs  

Delphinium  hutchinsonaa 

Delphinium  leucophaeum 

Oendtopemon  sinterUsii 

De  ynodtum  Bndheimeri 

DKharrthekum  tanuginosum  var.  thermale 

Dk^era  knigii 

Dissanthekum  cafiforrkcum 

Ditaxis  catfornca 

Draba  anda 

Orata  astarophora  var.  macrocarpa ... 

Oraba  camosuta  

Draba  jaegeri 

Oraba  paucifructa  „ „ 

Dubautia  incrocephala 

Dudtoya  candetatmrn 

Dudbya  muKcauts 

Dudkya  naskybca  . 

Dudteya  variegata 


Snakewood.  Conrtaf 

Brast.  Edwards' 

Nona  

None  : 

None  

None 

None 


Btrd's-beak,  northcoast 

Bird's-beak,  hisptd 

BircTs-beak,  Tecopa 

Bird's-beak,  palltd 

Coreopsjs,  Mt.  Hamilton  .... 

Ticks^di,  gokjen  wave 

None  

Cory  cactus,  white  column . 

Cory  cactus,  Duncan's 

Cory  cactus,  Hester's , 

Cory  cactus,  NtckeTs  

Foxia><  cactus,  Alverson's  . 

Croton,  Alabama 

Catseye,  Grand  Junction  .. 

Catseye.  compact ". 

Cryptanttia,  silky  „ 

Cryplanttta.  Gander's 

Nof>e  

Catseye,  yeltow-white 
Catseye.  brisUecone 

Norte  

None  _ 

Cypress,  Monterey  .... 

Dodder,  stender  

Dodder,  Harper's 

Dodder,  Warner's 

Draba.  Bodie  Hills 

None  

Cyanea.  giant  koke'e 

None  . 

Aku'aku  ._ 

Bisojitroot  Higgins 
Biscuitroot,  Cedar  Breaks 

Sedge,  umbrella 

Sedge,  Rat  dune 

None  » 

Nork:  .... 

None „ 

None  _ 

None  „ 

Daiea.  Cox's  

Praihe-cfover,  Comanche-peak 
F'rairie-ctovef ,  Sabinai 
Delphinium,  Hutchinson's  ... 

None  

Hk:aquiUo  (mistletoe) 

Tickseed,  Lindtieimer's 
Parbc  grass.  The  Geyser's 

None  .„ 

Dissanthef  um,  Cafifomia  ... 

Ditaxis.  California 

None  _ 

Draba,  Cup  Lake 

Draba.  ML  Eddy „. 

Nono  ...»••••.•..•...»».•...»........ 

None 

None 

Dudteya.  candlehokjer 

Livetorewer,  many-stemmed 
Livefbrever,  Santa  Ou2  Island 
Dudteya.  variegated 


DFGIKP 

DEIPQ 

EKP 

EKP 

HIKN 

HIKP 

HIK 

FHJPR 

FHJPR 

FK 

FHJPR 

FPR 

EFHP 

E  F  K  LM  P  R 

DEFLQ 

EIKN 

DEKNO 

EGIPR 

DEHOP 

EFHIP 

EFHIRV 

EFHIR 

FR 

DPR 

EFGHIKPQRV 

EFHIR 

HL 

DEFL 

EKP 

FL 

DEFK 

EP 

EFJPQR V 

DFR 

DFPOR 

DFPQR 

DFPQR 

EHPQR 

EFHIJR 

EHUR 

EFNR 

EFGKNQ 

DFPQR 

DFPQR 

DFPQR 

EPQR 

EPQR 

EPQR 

EFPQR 

DEFL 

FIKP 

DHIKP 

FK 

EFIKMOPQR 

HIK 

EGIPQ 

FR 

HIK 

lOV 

DFPR 

FHIR 

FR 

FR  . 

FIR 

FIR 

DFPQR 

FHINQ 

FPR 

FHL 

FJKPR 
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Prior 
cate- 
gory 


Lead 


2 

R-2 

2 

R-1 

2 

R-1 

2 

R-2 

2 

R-2 

2 

R-2 

2* 

R-6 

2 

R-4 

2 

R-1 

2 

R-« 

2 

R-4 

2 

R-1 

2 

R-1 

2 

R^ 

2 

R-1 

2 

R-6 

1 

R-2 

2 

R-1 

2 

R^ 

2 

R^ 

2 

R-2 

2 

R-1 

2 

R-1 

2 

R-3 

2 

R-6 

2 

R-1 

2 

R-2 

2 

R4 

2 

R-1 

2 

RS 

2 

R-2 

2 

R-« 

2 

R-1 

2 

R-1 

2 

R-2 

2 

R-1 

2 

R4 

2 

R-1 

2 

R-1 

2 

R-7 

2 

R-1 

2 

R-1 

2 

R-1 

2 

R-1 

2 

R-1 

2 

R-6 

1 

R4 

2 

R-2 

2 

R-1 

2 

R-2 

2 

HS 

2 

R-2 

2 

R-l 

2 

R-2 

2 

R-1 

2 

R-1 

2 

R-1 

2 

R-1 

2 

R-4 

2 

R-1 

2 

R-1 

2 

R-1 

2 

R-1 

2 

R-1 

2 

R-1 

2 

R-1 

2 

R4 

2 

R<4 

2 

R-4 

2 

R-4 

Sctentific  name 


Ectmocereus  etlorar»)us  ^lat.  neocapiOus 

EicMnocereus  tngeimannii  var.  howei 

Echinoc«reus  engeknanrm  war.  munzH 

fcMnocerwjs  papitosus  var.  anguaticefx -.. 

Echmomestus  efectocentrus  var.  eredocenlrus 

Eteocharis  cyHndhca 

Elodea  sctmeinHzU 

Efyfraha  caroMniensis  var.  angustiMia 

EnceSopsis  coviMei ~~ 

EpMobkim  nevadense 

Efagfostis  tracyl „..„.„™.....— .™... 

Eriastrum  brandegeae ..~.~ ~ 

Eticatnaha  iasoculata _......... 

Erigofon  cronQusHi  .....„._......«......._..■..••".• 

Erigaron  howetbi 

Ehgeron  kachinensis 

Engaron  kuschai 

Erigaron  latus 

Erigaron  maguiraivar.  harrisonH ~™- 

Erigaron  mancus 

Erigaron  rnmagletas - 

Erigaron  mMceps 

Erigaron  ovinus — 

Erigaron  pulchaiha  var.  MstaacMi 

Erigaron  sibnis „ 

Erigaron  supplex 

Eriocauton  komickianum 

Enochloa  michauxii  var.  smpsorw 

Enogonum  alptnum 

Eriogorujm  ammophHum ...._.. 

Eriogonum  apachense 

EriogorHjm  araOoidas 

Eriogorwm  biiurcatum 

EriogoTKim  txjtterworthianum 

Eriogonum  capUara 

Eriogonum  crocatum 

Eriogonum  cronguistH 

Eriogortum  cusickM 

Eriogonum  aramicola — 

Eriogonum  tiavum  var.  aquttnum 

Eriogonum  gtganteum  var.  compaclum 

Eriogor)um  granda  var.  timorum -.... 

Eriogorwm  hoimgrerw 

EriogorHjm  kennadyi  var.  austromonlanum 

Eriogonum  kannedyl  var.  pinicola 

Eriogonum  lagopus — 

Eriogonum  longiMktm  var.  haipari 

Eriogonum  mortonianum  

Eriogonum  nudum  var.  murinum 

Eriogonum  ripteyi 

Eriogonum  smiihU  .„ 

Eriogortum  sutfruticosum 

Eriogonum  tamtlorensa 

Eriogonum  thompsonaa  var.  atwoodH 

Eriogonum  twisselmannii 

Eriogonum  visddutum 

EruphyOum  mohavansa 

Eriophyllum  nubigenum 

ErithaJis  revokJta  

Eryngium  pmratisactum — „.. 

Eryngium  racamosum 

Erysimum  ammophHum  ...„ 

Erysimum  tranciscanum  „ 

Erysiiwm  insulara  ssp.  insulara 

Erythronkjm  tuolumnansa 

Eschschdzia  procara 

Eugania  margarettaa 

Eugariia  undarwoodii 

Eupalorium  txxinquertsa 

Etjpatorium  drosarohpis 


Common  name 


-«4- 


Cactus.  hedgehog.  goWen-sp«ned 

Hedgehog  cactus.  Howe's 

Hedgehog  cactus.  Munz"* — 

PapMosus,  smaB 

Spike-rush,  cylinder 

Waterweed.  Schweinitz's 

None  

Daisy,  Panamint „.......~ — „~._-. 

WiMowherb.  Nevada »..._. 

Love  grass,  Sanibet ~ ~ 

Eriastrum,  brandegee  — — 

Goktenweed,  Eastwootfs  

Daisy,  Cronquist 

Fleabane,  HowelTs 

Daisy,  Kachina 

Fleabane,  Chiricahua 

Fleabane.  Oregon ~. 

None  

Daisy,  depaupei'ate 

Fleabane,  Sonora 

Daisy.  Kem  River ..._ ~. 

None  — 

None  - - 

None  

Daisy,  supple  

Pipewort,  small-headed 

None  - 

Buckwtieat.  Trinity — 

Wild  buckwheat,  sand-toving 

WiW  buckwheat,  Apache  

Wild  buckwheat,  Wktetoe — 

Buckwt)eat,  kxked  

Buckwheat,  Butterworth's  

Wikj  buckwheat.  Sari  Carios 

Buckwheat,  Conejo 

WiW  buckv^heat,  Cronquist 

Buckwheat.  Cuswk's 

Buckwheat.  WikJ  Rose  Canyon 

None  - 

Buckwheat.  Santa  Barbara  Island „ 

Buckwheat.  San  Nicolas  Island 

Buckwheat,  Holmgren's 

Buckwheat,  souttiem  mountain  

Buckwheat.  Cache  Peak ... 

None  •" 

None  - 

WiW  buckwrheat.  Fredonia 

Buckwtieat,  mouse 

WiW  buckwheat.  Ripley 

WIW  buckwheat.  Smith  

WiW  buckwheat,  bushy ~... 

Buckwheat  Tembtor 

WiW  buckwheat,  Thompson.  Atwood's^.. 

Buckwheat,  Twisselmann's 

None  

Wooly-sunflower.  Barstow  

Wooly-sunftower,  Yosemite  ~ 

None  - 

Coyote^histle.  Tuolumne 

Coyote-thistle,  Delta 

Wallflower,  coast 

Wallflower,  San  Francisco 

Wallflower,  island 

FawTvWy,  Tuolumne  ...... ..... — ....~.. 

Poppy.  Kemville 

pIOviO    .,..*«■**•>•■■>■■■••••••••■•«>•■••••••■■•••■■••■•••"*< 

NOOO   ,•„.••••••••••  •••••••»»»»-M"«M«»»*»M« •••••••••• 

rIOnO    ,—«••••—•«•»••...«— •...••••••••••••••••"•-•"i 

Oreganitto _ _ 


Reasons 


DEFGIKOP 

FHOPR 

FRS 

OEHIK 

EFHIOP 

EGKNPR 

DEKV 

EFNQ 

FL 

EFHIJR 

HKS 

FOR 

FP 

EHIR 

FHOR 

EFHIJR 

FIKP 

EFHIOR 

EFHIJR 

EHIR 

FIKP 

FOR 

EFILR 

EFLPS 

EFHIJR 

FR 

DEFKPQ 

EFNQ 

FOR 

EFHIJR 

DEFGHIKPQR 

EFHIJR 

EFIPQR 

H  J  R 

DEFGHIKPQR 

FHJN 

EFHIJR 

EFR 

FK 

DEFL 

FHJK 

FHJQ 

EFHILR 

FJ 

DQR 

EFHIJR 

EFGHKP 

DEFGHIKPQR 

DKNR 

DEFGHIKPQR 

EFHIJR 

EFIPR 

FHKR 

DEFGHIKPQR 

DLN 

EFIKLPR 

FP 

DFR 

EHK 

FPR 

FPR 

FK 

FR 

FK 

FR 

DEFHPR 

EHK 

EHK 

EHK 

HIK 
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Prtor 
cate- 
gory 


2 
2 
2 
2 
1 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
1 
2 
2 
2 
2 
2 
2 
2 
2 
2 

r 

2 
2 
2 
2 

r 

2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 


Lead 


R-6 

R-4 

R-1 

R-5 

FU 

R-6 

R-1 

R-1 

R-1 

R-1 

R-1 

R-4 

R-4 

R-1 

R-1 

R-1 

R-1 

R-1 

R-2 

R-1 

R-1 

R-2 

R-4 

R-1 

R<4 

R-1 

R-4 

R-3 

R-2 

R-1 

R-1 

R-1 

R-4 

R-1 

R-4 

R-2 

R-1 

R-1 

R-1 

R-1 

R-1 

R-4 

R-4 

R-1 

R-1 

R-2 

R-1 

R-1 

R-1 

R-1 

R-1 

R-1 

R-2 

R-2 

R-4 

R-2 

R-1 

R-1 

R-1 

R-1 

R-4 

R-4 

R-3 

R-4 

R-4 

R-1 

R-2 

R-5 

R-1 

R-1 
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Scientific  name 


Eupatorium  laucolepis  var.  noi^aa-angHaa . 

Eupatorium  oteroi 

Farocactus  viridascarts 

Fiirtriatylis  parpusiUa „ „ 

Forestien  segregata  var.  pinatonmn 

Frasara  caloradensis 

Frasara  gypsicoia  

Frasara  pahutensis 

Frasara  utvpquaensis 

FritHlaria  faicata 

FrUUana  plurUkxa 

Galactia  aggarsii 

Galactia  pinetorum 

GaJkjm  angustifotium  ssp.  borragoansa 
Gatum  aUifomicum  ssp.  hx^iense  „ 
Gahum  catfomicum  ssp.  primum  ... 
Galium  caSforrtKum  ssp.  sierras  .... 
Galium  catalinense  ssp.  acri^Mm  _ 

Galium  correim 

GaHun  grande _ 

Galium  hitendae  ssp.  kingstonense 

Germtidium  dumosum 

Genbana  pennelliana 

Geniana  seOgera  

Geum  garwculatum 

Gkxsopetaton  pungens  vat.  glabra  .... 

Gfycerie  nubigena 

Gnaph^ium  obtusifoHum  var.  saxicola 

GrajptopetahxTi  bartrami 

GrirxieUa  howeHU 

Hackeiia  brevicula 

Hapk)pappus  iiatriformis 

Hartwrigfiba  ttoridana 

Hazanta  carta _ _. 

Hadaoma  graveoiens 

Hedeoma  pilosum 

Hadyotis  elatior 

Hedyoas  formosa 

HedyolJs  littoraHs ... 

HeHanthalla  castanaa  

Heliant)amum  greenei 

Hetanlhus  carmsus 

Hehanfms  debHis  ssp.  vesMus _ 

Haliantnjs  rmeus  ssp.  tephrodes 

HeHanffHJS  nuttallH  ssp.  parisha 

HeUan^ius  praecox  ssp.  hirtus 

Hamizonia  conjugens  

Hemzonia  tkxibunda 

Hemizonia  minthomii 

Hamizonia  rmhavensis 

Hasperoinon  breweri 

Hasperotnon  drymarioides 

Haxalactris  nitda  „. 

HexaJactris  revohita 

Hsxasfyis  conbacta J.._.„..... 

hibiscus  dasyct^ 

Hibiscus  kokio : 

Hokngrananthe  petropMa 

Horketa  tularensis  

Horketa  widarae 

HymenocaMis  coronaria 

Hypericum  edisonianum 

Ikamna  ramota 

nudum  parvifkxum 

Ipomoea  knjgH _ 

lsodandrk)n  laurifohum 

Isoatas  lUhophyta 

Isoetea  Mrginica 

A«s»  a/gyrocoma 

/wosaa  ayptocauhs 


Comnrxmname 


Thorougrtwort.  white-bracted.  n.e. 


Barrel  cactus,  coast 

Firrtjristylis.  Harper's  . 
Norw  ..._ 
None  ..... 
Norte  .... 
None  „_ 


Greervgenban.  Umpcjua 

Frililary,  takjs 

Adobe  My 

Norw 


Bedstraw,  Borrego 

Bedstraw,  Cone  Peak 

Bedsfraw,  San  Jacinto 

Bedstraw,  El  Dorado 

Bedstraw,  San  Clemente  island 

Bedstraw,  difl 

Bedstraw,  San  Gabriel 

Bedstraw.  Kingston 

Bush-pea 


Gentian,  wiregrass  _ 
Gentian.  Mendocino 
Avens,  bent  „. 

Forseliesia,  smooth  pungent 

Manna  grass.  Smoky  Mountains 
Calioot,  rock, 
none  _ „_ 


Gumptani,  Howell's 
Stickseed,  Poison  Canyon 
Hone 
Hartwrightia. 


Hazardia.  islarW 

Pennyroyal,  mock 
Pennyroyal.  OW  Blue  nnock 


Rock-rose.  Diabto 
Rush-rose,  island  . 
None  .._... 

Sunflower.  Gulf  beach 

Surdtower,  Algodones  Dunes 

Sunficwer,  Los  Angeles 

Sunflower,  Dimmit 

Tarttaed,  Otay 
Tanweed.  Tecate 


Tarweed,  Santa  Susana 

Tarweed.  Mojave 

DwarMlax,  Brewer's 

Dwarf-flax,  Drymaria 


Cora^oot,  Glass  Mountain 

Coral-root.  Chisos 

None 


Roee-malow.  Neches  River 
Puaioato.  koki'o  'ula'ula  _ 

Rock  lady 

Horkelia.  Tulare 


Horiceha.  Barton  Flats  ... 

Sptder-liiy,  shoals 

Ascyrum.  Edison's 

GWba-maltow.  Kankakee 

Nona 

-Morning-glory.  Krug's  Mrhite 

Aupaka  (Isodendnon  launlolium) 

QuiHiwrt,  rock 

OuiNwoit 

Ivesia,  sifver-haired 
None  


Reasons 


EFKP 

EHK 

HNOPR 

OEFHK 

FKNPQ 

EFHIJR 

EFIL 

EFIQR 

EFOR 

EFIR 

HKQR 

HIK 

HKPQ 

EFL 

FJL 

FHR 

FIKPR 

FR 

EFGIKL 

FIR 

ILR 

EFGHIKOPQFf 

EKP 

FR 

FL 

DEFGHIKR 

HR 

EFIKLPR 

DEFHIO 

EFHIR 

FHL 

EFHNOPQR 

EKP 

FHQ 

EKP 

EFHKP 

EFPQR 

DFPQR 

DFPQR 


R 

HL 

HKP 

KPQR 

R 

PV 
EGHIK 
Gl  JPR 
EJPR 
FHN 
ERV 
FR 
FOR 
DEFK 
EFLN 
EHJP 
EFKNPR 
DPQR 
HIOQR 
FR 
FR 

DFHKOPS 
EKP 
EFIJLT 
FKR 
HKS 
FQ 

EHKNP 
DEHKPR 
FPR 
IR 
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Prior 
cal»- 

9o»y 


2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

1 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 


R-1 

R-1 

R-4 

R-4 

R-1 

fW 

R-4 

R-4 

R-4 

R-2 

R-2 

R-4 

R-1 

R-1 

R-1 

R-1 

R-1 

R-4 

R-4 

R-4 

R-4 

R-4 

R-2 

R-1 

R-4 

R-1 

R-1 

R-1 

R-6 

R-4 

R^ 

R-1 

R-1 

R-1 

R-2 

R-1 

R-5 

R-4 

R-1 

R-1 

R-1 

R-1 

R-1 

R-2 

R-1 

R-4 

R-4 

R-4 

R-4 

R-4 

R-1 

R-4 

R-1 

R-1 

R-6 

R-1 

R-1 

R-1 

R-1 

R-1 

R-1 

R-1 

R-1 

R-1 

R-1 

R-1 

R-1 

R-4 

R-1 

R-1 


Table  III.— Finding  of  "Not  Warranted"  and  Status  »  Category  2-Continued 


Scientific  name 


/vesta  patefUera 

/vesta  pickeringU 

Jacquetnonba  curtissS 

Jamesianthus  alabamensis 

Juglans  caUfomica  war.  hindsi 

Juncus  caesariensis 

Jbsticta  bohnquensis 

j^jsticta  cras»fo*a 

Justida  culebiitae 

JustKta  njfiyof^ „....,...«.........«..."•..—••..—» 

JusOcia  wrighm 

Katmia  ojneata 

Kokia  kauaiensis 

Lathyrus  jepsonk  ssp.  jepsorm . 

Layta  cUscokiea 

Layia  jonesM 

Layia  ziegleri 

Leavenwofthta  crassa  var.  etofjgata — 

Leavenwort/Jia  exigua  var.  laciniata .» 

LeavenwotlNa  exigua  var.  lutea 

Lachea  divaricata 

Lechea  lakelaa 

Lechea  mensaSs — 

Legenere  Umosa 

Leparrthopsa  melanantha 

Lepidium  artuscuta - 

LepkMum  davisH - 

Lepidiutff  setra . • — 

LesquereHa  garrettii 

Lesguerete  gkibosa 

LesQuereHa  pruinosa  

Lewisa  maguirei 

Lewisia  serata ~ — ~ — 

Lewisia  stebbinsii . ~ > — 

Uatris  tenuis — • — • 

Ulaecpsis  masoni _ 

LUium  grayi 

LMum  tridollae 

Umnanthes  bakeri 

Limnanthes  dougtasM  var.  sulphurea 

Umnanthes  lloccosa  ssp.  belSngeriana 

Umnanthes  lloccosa  ssp.  grandUlora 

Umnanthes  gracilis  var.  parishii 

UmoseUa  puMlofa — 

Unanthus  oraMi 

Unum  arenicola —• 

Unum  carteri  var.  carteri 

Unum  carteri  var.  smaAM ~~- — 

Unum  sulcatum  var.  harperi 

Unum  westa 

Upochaeta  tenuis 

Utsea  aestivahs — • 

U)belia  dunt)anae 

Lomatium  congdonH 

Lomabum  latHobum 

Lomatium  suksdortU 

Lomattum  tuberosum 

Lotus  argophyttus  var.  nrveus 

Lotus  nMsOianus 

Lupinus  tiiddlei  ~ ~ — •• 

Lupinus  citrinus 

Lupinus  duranH — 

Lupinus  guadahjpensis 

Lupinus  hxtovidanus 

Lupinus  mikybakeri ~ .._........ 

LiJpinus  padre-crowleyi 

Lupinus  spectabms 

Lupmus  westianus  ~ 

Lysimachia  kalaiauensis — •■ 

M3c/)aeranf/)era  asterokJes  var.  lagunensis 


Common  name 


-rr 


Onqueloil,  Kingston  Mountains  .... 

Ivesta.  Pickering 

Jacquemontia,  pinetand 

Jamesianttius,  Alabama 

Wainut,  Northern  Calitomia  black 

Rush.  New  Jersey 

None  

Water-willow,  thick-leaved 

None  - 

Water  wittow.  Runyon's 

Water  wtlkjw.  jlA/rigWs .'. 

White-wicky 

Koki'o,  Kaua'i 

Tule^)ea,  Delta ... — 

Layia,  rayless 

Layia.  Jor»es 

Layia,  Ziegler's .. 

None  "  •• 

Glade  cress, 

Leavenworthia  exiqua  var.  lutea  . 

None  

None 

Pinweed,  Chisos 

Legerwre ~~ 

Orchid,  tiny - 

None  

Pepper  cress.  Davis' .. — 

Anaunau 

Bladderpod,  Ganett  

Bladder-pod,  Short's 

None  

None  

Lewisia,  saw-toottied 

Lewisia,  Stebbins ~ 

Gay-feather,  slender 

Uaeopsis,  Mason's 

Lily,  Gray's  

Lily,  panhandte 

Meadowfoam,  Baker's  

Meadowfoam,  Point  Reyes 

Meadowfoam,  Bellinger's 

Meadowfoam,  large-ftowered ..... 

Meadowfoam,  Parish's 

Mudwort  Chiricahua  ...... 

Lir«nthus,  Orcutfs 

Flax,  sand  "-. 

None  

None  - 


Flax,  Wesrs 

None  

Pondspice  ... 
None  


Lomatium,  Congdon's 

Desert  parsley,  Slickrock 

Desert-parsley.  Suksdort*s 

Desert-parsley,  Hoover's  

Hosackia,  silver,  Santa  Cmz  Island 

Hosackia,  prostrate 

Lupine,  Biddte's  

Lupine,  orange 

Lupine,  Mono  Lake 

Lupine,  Guadalupe  Island 

Lupine,  San  Luis  ..- 

Lupine,  Mito  Baker's  . — 

Lupine,  DeDecker's 

Lupine,  shaggy-hair 

Lupine.  Gulteoast 

Nond  -,...««•• ••— 

Aster,  Laguna  Mountains 


Reasons 


FK 

FHQR 

FKPQ 

EHKP 

EGHR 

EFKP 

HIK 

EP 

HIPS 

HIK 

EFIKPQ 

EFHKNPR 

FMPQR 

FKR 

FR 

F 

FPRS 

ELS 

HP 

HLS 

EKP 

EKPQ 

EFGHK 

FPR 

DFHO 

EPQ 

EFHKNOR 

DIPQR 

EFHJR 

EHJK 

EFHIR 

EILQR 

FOR 

FOR 

FH JNPR 

FR 

DEFHO 

DE JKOPR 

FQ 

FR 

EFR 

HIKLNOPR 

H  P  R 

DEFGHILPR 

FPR 

FHIKPQ 

EPOS 

EKPQS 

EPQ 

EKP 

DFPQR 

DFHKNPR 

DFPQR 

FR 

EFGHIJR 

EFHNQR 

EFINR 

FHQ 

DFHKNOPR 

EHR 

FR 

FHNO 

FPR 

FN 

EFPR 

FR 

FPR 

EK 

DFPQR 

FHNQR 


Prior 
cate- 
gory 


2 

2 

2* 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

r 

2 
2 

r 

2 
2 
2 
2 
2 

r 
r 

2 
2 
2 
2 

r 

2 

2 

1* 

2 

2 

2 

2 

2 

2 

2 

2* 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 
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Lead 
region 


R-2 

R-2 

R-1 

R-1 

R-1 

R-1 

R-1 

R-2 

R-4 

R-4 

R-4 

R-4 

R-2 

R-2 

R-4 

R-4 

R-4 

R-1 

R-1 

R-5 

R-1 

R-1 

R-1 

R-1 

R-6 

R-1 

R-1 

R-5 

R-1 

R-1 

R-4 

R-4 

R-1 

R-1 

R-1 

R-1 

R-1 

R-1 

R-1 

R-4 

R-4 

R-1 

R-4 

R-4 

R-1 

R-6 

R-1 

R-4 

R-1 

R-4 

R-2 

R-4 

R-2 

R-4 

R-2 

R-4 

R-4 

R-2 

R-1 

R-2 

R-2 

R-1 

R-1 

R-4 

R-1 

R-1 

R-2 

R-5 

R-1 

R-4 


Table  III.— Finding  of  "Not  Warranted"  and  Status  «  Category  2— Continued 

~ -T 


Scientific  name 


Machaeranthera  aurea 

Machaeranthera  gypsitherma 

Malacothamnus  mendodryensis 

Malacothamnus  palmeri  var.  involucn^us 

Malacottiamnus  palmeri  var.  lucisunjs 

Malacottiamnus  panshii 

Malacothrix  saxatilis  var.  aractmokiea 

Manfreda  tongUkxa 

Mariscus  uttanii „ 

Marsdenia  ellipbca 

Matelea  alat)amensis 

Matelea  flondana  

Matelea  radiata „ 

Matelea  texensis 

Maytenus  cymosa .. 

Maytenus  elongata  

Melanthera  parvHolia 

Mentzelia  mollis  „ 

Mentzelia  packardiae 

Micranttwmum  mKranlhemokies 

Microseris  dectpiens  

Microseris  howellii 

Mimulus  txandegei 

Mimulus  exiguus  .„,.„ 

Mimulus  gemmipanjs 

Mimuhjs  purpureas  var.  purpureus 

Mimulus  pygmaeus 

Mimukjs  ringens  var.  colfX)philus  

Mimulus  traskiae 

Mimukis  wh^jplei „.. 

Minuartia  godtreyi  _ 

Mitracarpus  polydadus 

Monardella  crispa _ „.. 

Monardella  tnictescens „.. 

Monardella  leucocephala 

Monardella  knoides  ssp.  otitortga 

Mor^ardella  Hnokies  ssp.  viminea 

Monardella  pringlei _., 

Monardella  robisoni 

Mofwtropa  txittorui „ «,...., 

Monotropsis  reynoldsiae 

Muilla  develandh 

Myrdarrthes  fragrans  var.  simpsonH 

Myrioptyyilum  laxum 

Myrsine  lirtearifoka 

Najas  caespitosa  

Nemacladus  twisselmarma 

Nemastylts  lloridana 

Neraudia  ovata  

Neviusia  alabamensis 

Nolina  arer»cola 

No^na  atopocarpa 

Notholaeria  lemmonH 

Nuphar  hiteum  ssp.  utvaceum 

Oenothera  organensis 

Oenothera  pilosella  ssp.  sessiUs 

Operculina  tnquetra  

OpurtHa  arenaria „, 

Opurrtia  tiasilaris  var.  brachydada 

Opuntia  engelmanrm  var.  flexospina 

Opurrtia  imbricata  var.  argentea 

Qpuntia  munzH 

Qpuntia  parryi  var.  serpentina 

Opuntia  spirx)sissima 

Orobar>c/>e  valida  ssp.  vaMa  .... 

Oryctes  nevadensis „., 

Ostrya  chisosensis 

Panicum  Nrstii  

Panicum  nHtiauense  

Pancum  rrudicaule  , 


Common  nan>e 


Machaeranthera,  Houston  

None  „ 

Bush-maltow.  Mendocino 

Bush-mallow,  Cam>el  Valley 

Bush-mallow,  Arroyo  Seco  

Bush-malk>w,  Parish's 

Malacottvix,  Carmel  Valley 

Huaco,  Runyon 

None  „ 

None  

Anglepod. 

None  „ „ „, 

Anglepod  (milkvine).  Falfurrias  

Milkvir>e,  Texas 

Nor>e  ....; , 

Cuero  de  sapo , 

hk>ne  

Stickleaf.  smooth , 

Stickleaf.  Packard's ., , 

Micranttiemum,  Nuttall's 

Mtcroseris,  Sarita  Cruz  

None  

Monkeyftower,  Santa  Crurlslarxl 

Monkeyfk>wer.  San  Bemardirw  Mountains 

Ntonkeyfkjwer.  Weber 

Monkeyftower.  purple 

Monkeyflower,  Egg  Lake  

Monkeyftower,  square-sterrwned 

Monkeyftower,  Santa  Catalina 

Monkeyftower,  Whipple's  ...j. „ 

Nor)e 

None 

Monardella,  crisp 

Monardella.  San  Luis  Ot>ispo~ 

Monardella,  Merced  „ 

Monardella.  flax-like 

Monardella.  wiltowy 

Monardella.  Pringle 

Monardella.  Rotxson's  

Nor>e  

Pinesap.  sweet  

GoWenstar.  San  Diego  

Stopper,  Simpson  

None  

Nor>e  

Naiad,  Fish  Lake „„ 

Nemacladus,  Twisselmann's  

Ixia,  fall-ftowering  

Ma'ok>a,  Big  Island  „ 

None  

Sacahuista,  sand  

Bear-grass 

Fern,  ctoak.  Lemmon 

None  _... 

Evenir^g-phmrose.  Organ  Mountain 

Oenathera  pitosella  ssp.  sessiUs 

Nor>e  

Prickly  pear,  sand  

Beavertail  cactus,  short-jointed 

None  

Cholla,  silver 

Cholla,  Munz 

Cholla,  snake 

None  

Broomrape,  Rock  Creek 

Oryctes,  Nevada  

Hop  hornbeam.  Big  Berxl 

Panic  grass.  Hirsf s 

Panic  grass,  Niihau 

None  


Reasons 


EFHNPR 

FL 

DFKRV 

FK 

FK 

FPR 

FK 

HIKR 

HIP 

HIK 

EHIL 

EP 

GIP 

EFGKP 

HIK 

HIK 

HKPQ 

EFHIKNOPQR 

EFHKNOPQR 

EHV 

FH 

HR 

ERV 

FPR 

EFHIJR 

FPR 

DFR 

DEHK 

IQV 

EQRV 

EFHIP 

FIKNR 

FNO 

FNO 

EPQRV 

FHQ 

FPR 

IPV 

EFR 

EKPQS 

DEHP 

HKP 

EFPQ 

EK 

DFPQR 

EFHI PQRV 

FOR 

EFKP 

EFPQ 

EFHIP 

EFINQ 

EKP 

DEFGH  IK 

EFK 

EFL 

DEHKPST 

HIK 

FlOP 

FHNOPR 

HIK 

DEFGINO 

FRS 

HJPS 

EOQS 

FHR 

FR 

DEFKLN 

EKP 

EFPQR 

EFHIKPRS 
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Prior 
cato- 
flory 


Table  IIU— Finoinq  of  "Not  WARRA^frE(r  and  Status  -  Category  2— Conttnued 


rsgion 


2 

R-4 

2 

R-4 

2 

R-2 

2 

R-2 

2 

FW 

2 

R-2 

2 

R« 

2 

R-2 

2 

R-1 

2 

R-1 

2 

R-1 

2 

R-1 

2 

R^ 

2 

R« 

2 

R-1 

2 

R-1 

2 

R-1 

2 

R« 

2 

R-1 

2 

R-1 

2 

R-1 

2 

R-6 

2 

R-1 

2 

R-6 

1* 

R-1 

2 

R-1 

2 

R-1 

2  ,- 

R-1 

2 

R-2 

2 

R-2 

2 

R-2 

2 

R-1 

2 

R-2 

2 

R-1 

2 

R-2 

2 

R-2 

2 

R-1 

2* 

R-1 

2 

R-1 

1* 

R-1 

2 

R-1 

2 

R-1 

2 

R-1 

2 

R-1 

2 

R-1 

2 

R-2 

2 

R-1 

2 

R-2 

2 

R-2 

2 

R-1 

2 

R-2 

2 

R-4 

2 

R-6 

2 

R-1 

2 

R-2 

2 

R-4 

2 

R-4 

2 

R-4 

2 

R-1 

2 

R-1 

2 

R-4 

2* 

R-1 

2* 

R-1 

2 

R-1 

2 

R-1 

2 

R-3 

2 

R-1 

2* 

R^ 

2 

R-2 

2 

P-4 

ocwmnc  raKns 


PaniBum  pinetonjm .^ 

Panicum  sitvmtsianum 

PamnfcNa  mmccafHi ~ 

Parof^chia  witansoni 

PartharkMn  letnneuris 

Paitocacka  papyracanlhus  — 

Padomelum  patiensis 

Panstenton  aJamosensis 

Panaiamon  aranarius 

Panalamon  baretbaa 

Panstamon  ticolor  ssfi.  Mcotor . 
Penstemon  tioolor  sap.  rosaus 

Pansiamon  compadua 

Penstamon  condnnua 

Pansiamon  gtaudnua  

Pansiamon  tamhiansis 

Fansiamon  pahutensis 

Pansiamon  parvus 

Pansiamon  packi ....^. 


Pansiamon  parsonalua  — 

Pansiamon  pudicus 

Penstamon /atrorsus  ._ 

Pansiamon  stephansi « 

Panstamon  wafcHi 

Paparomia  daganari 

Papammia  sutpetiolata 

ParidarkSa  arythmrtua 

Pahdari(Ma  gatdnen  ssp.  gaadnari 

Parityla  bts«tosa  var.  bisetosa 

Parityla  bisatosa  var.  scalahs 

Parityla  camua 

Parityia  saxicola - 

Parityla  wHosa — 

Parityla  vtraomontana » 

Parityla  wamocki _ _ 

PaUUonyx  thurtjari  ssp.  gUmanS 

Phaceta  amabHis — .^ 

Phacalia  baatteyaa  

PttacaMa  dnataa  .„_...„ »_..„......« 

PhacaMa  dalastana 

Phacalia  graanai 

Phaceiia  lema 

PhaceUa  novanmitansis 

Phaceiia  palUda  „ 

Phaceiia  phacaltoidaa 

PhUadatphus  amesiii 

Phoksma  sonorae 

Phytanthus  aricoides ~. 

Phytanihus  pantaphyUus  ssp.  noridanus . 

Physaria  b^m -. 

Physaria  dKiymocarpa  var.  iyrsta 

Physostagia  conaUH , 

Piitea  laplophylto 

Ptiaa  muUcauta 

PHaa  ridhardU 

Pinus  lorrayana  ssp.  insutans 

Pinus  torrayana  ssp.  tonvyarta 

POyopsis  lexuosa . 

Plagiobolhrys  dUtusas 

Plagiobothrys  Sguraius  var.  coraMicarpus/inad  . 

Platydasme  ramyi „. 

Pleumpogon  hoovarianus 

Poa  pakxtgana _ , 

Pogogyna  dareana 

Polannnium  ocadentala  var.  lacusira 

Polemonkim  paucHlomm  ssp.  hinddeyi 

Polygala  boyldnii  var.  sparsiMia 


Common  nanw 


None 


<* 


WhMow-wort,  McCarfs  ._. 
WMkMHwort,  WiMnaon^i  , 
Fovorlew,  Arkansas  River . 
Cactus,  peper-flpined 


Beardtongue.  Alamo 


MfM'Mfc 

None  _!.r..-i!.._r. 

Beaidlongue,  cache 

Beardlongue,  Tunnel  Springs 

None  - ~ 

Beeidlongue,  Lemhi  .._..„..».. 


Beerdtongue,  smai 

None  ...... 

Beardtongue,  dosed-fp 

None  ....- „ 

None  ~ 

Beaidtongue,  Stephens'  

Beaidtongue,  Ward . — .. 

None  . — — .... 

None  ~.._ — .~. - — 

Yampeh,  red-root „.....«.._.._. 

Yarrpah,  Gairdner^ 

Rock-daisy,  two-bristte  ...„ 

Rock-daisy,  stairstep  two^>rislle 

Rock-daisy,  nodding  _.. 

Laphamia,  Inyo  

Rock-dsrisy,  Fish  Creek 

Laphamia,  Hanaupah  

Rock-daisy.  Glass  Mountain 

Rock-daisy,  rtver „ 

Sandpaperplant.  Death  Valley  ... 

PhaceUa.  Saline  VaMey 

Ptwcelia.  Beatley 

Phaceiia.  ashy  

Phaceiia.  Cooke's 

Ptnceiia,  Trinity  

Phaceiia,  Scott  Valley 

Ptiacelia,  sticky 

Phaceiia.  Nine  Mile  Canyon  — 

Ptiacelia.  pale 

Phaceiia,  ML  Diabto 

Phaceha.  Welsh 

Mock  orange,  canyon 

Sandfood __. 

LeaMkM«r,  heattter 

None  

None  .._ .:.:;_ 

None  „ 

False  dragon-head,  Correirs  .... 

|yjone  ............... ... 

None  __._..„.....™...............™™. 

Pine.  Torrey.  island 

Pine,  Torrey,  Del  Mar 

Nor»e  „ _ 

Popcom<tower,  San  Francisco .. 

None  ........ 

Pitokea.  Remy _ 

Semaphore  grass,  northcoast ... 

Blue  grass,  bog „.... 

Pogogyne,  Santa  Lucia  

Jacob's  ladder 

Jacob's  ladder.  Hinckley's 

None  


Reasons 


EPS 

HIK 

EQHIK 

EFGIKNP 

EFHIJR 

EFOQ 

EFHIJR 

EFOQ 

FIOR 

FQKNOPQR 

FIOR 

FIORS 

EFHIJR 

EFHIJR 

HKLOR 

INR 

FHILQR 

EFHIJR 

FHIKNOPR 

FHK 

EFIQR 

EFHIJR 

EFHR 

EFHIJR 

ENPQRV 

DFPQR 

FHOPR 

DFHR 

EFLN 

EFLN 

EFHL 

FK 

DEFHKPR 

FHL 

EFHKL 

EFGHKOP 

FK 

ELV 

FILR 

ERV 

FKR 

FR 

FKR 

FHILNPR 

HOR 

DEFHKL 

FR 

OFHIK 

FGHKNP 

EFR 

EFGL 

EFKQ 

EFHIJR 

EFHINOPO 

DEFKNP 

IK 

EHKN 

EHKN 

FNOQ 

QPR 

HKP 

QIRV 

EFJL 

DFPQR 

FKPR 

EFKR 

FL 

EFKLNRS 

DEFGHIKR 

EFPQS 
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Prior 
cate- 
oocy 


2 
1 
2 
2 

r 

2 

2 

2 

1 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2* 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

1 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 


Lead 
regton 


R-2 

R-4 

R-1 

R-6 

R-1 

R-5 

R-1 

R-1 

R-4 

R-4 

R-2 

R-6 

R-1 

R-2 

R-4 

R-2 

R-4 

R-4 

R-4 

R-1 

R-4 

R-4 

R-4 

R-1 

R-6 

R-6 

R-1 

R-2 

R-4 

R-4 

R-2 

R-1 

R-1 

R-4 

R-5 

R-1 

R-1 

R-1 

R-1 

R-1 

R-4 

R-4 

R-4 

R-5 

R-1 

R-4 

R-5 

R-4 

R-1 

R-4 

R-1 

R-1 

R-1 

R-1 

R-1 

R-1 

R-4 

R-2 

R-2 

R-4 

R-1 

R-1 

R-1 

R-1 

R-1 

R-1 

R-2 

R-1 

R-1 

R-4 


TABLE  Ml.— Finding  of  "Not  Warranted"  and  Status  -  Category  2— Continued 

— ^ 


Scientific  name 


Polygala  rimulicola  var.  mescalaronjm 

Pol^/onalla  macrophylla 

Polygonum  marinensa 

PotenbHa  affusa  var.  nipincoAi 

Poiannna  mulbjuga 

Prananthes  boottH ..„..„....^ ^ ...^ 

Primula  capHlaris ...^........^^ 

PrirrnMa  nevadensis ..»^..^...„„ 

Psidium  sintenisii 

Psorothamnus  thompsonae  var.  wNtingt 

Ptilagrostis  mongholica  ssp.  porteri 

PytTocoma  unHlora  var.  gossypina 

Ouercus  gradUfonnis 

Ouercus  shumardii  var.  aceriMia 

Ouarcus  tardiMia .. 

Randui  portoricansis 

Rhexia  parvHlora ..„ ,._ 

Rhexia  salidfolia 

Rhynchospora  califomica 

Rhynchospora  crinipes 

Rhynchospora  cdixa 

Rhynchospora  punctata  .....>..... „_...._........... 

Ribes  cantharilorma  ........... — .......................... 

WonjDpa  caiydr)a  \ 

Wor^ppfl  cokxadensis 

Wonjppa  columbiaa 

Rosa  stettata  ssp.  abyssa  (was  var.  novTined.) 
Rudbedaa  heliopsidis 

SaMa  panstemonoidas 

Sar)icula  saxatilis  _ — ......... .......... 

Sanicula  tracyi — ................ „..„ 

Sarracania  rubra  ssp.  wharryi 

Sax/fraga  caroliniana . .^. 

Saxifraga  NtchcockH „ 

ScNedaa  hookeri 

Sc/wedlea  membranacaa 

Schiadea  menziesH .... 

ScNadea  saUcaria 

Schizachyrium  rwaum  ................... ...... 

Schranlda  portoricansis „ 

Sckpus  flaccidifolius 

Sdrpua  longH 

Scrpprtoteria  atrata 

ScutaOaria  ocmulgea  

Scutellaria  ovata  ssp.  psaixioarguta 

Scutellaria  thiereta 

Se<kjm  morana ..... ..... 

Sedum  neva 

Sedum  oblanceolatum 

Sedum  radiatwn  ssp.  depauparatum 

Senado  bemartSnus 

Senecio  ganderi 

Senacto  tiespanus  .................m...........^.............. 

^enecfo  tayneaa  ............. .....m.....m.............m..mm. 

Senado  millefolium 

Senedo  quaerens 

SestAWim  trianthemoides 

ShofHa  galacHolia 

Sidalcea  hickmanH  ssp.  anomala 

Sidalcaa  hickmanil  ssp.  virida 

Sidalcea  robusta _....„„..................„. 

OW8FV0    iiHjtmyi      ■.»....H.....H..H...*HH.»..HM..MH.M......< 

SUana  dougiasii  var.  oraria 

Silsne  marmorensis  _. 
S^ena  racOramaa  ....... 

SHene  seefyf 

SHane  spMhgH 

SUphium  brachiaium  .. 


Convnonname 


Milcwort,  Mescalero 

Jointweed.  large-leaved  . 

Knotweed,  Marin 

CinquefoiL  Front  Range  . 

Cinquefoii,  BaUona 

Rattlesnake  root.  Bootfs 

Nor>e  „.... 

Primrose,  Nevada 

Hoja  merxjda  

None „ 

Needle  grass.  Porter's 

Pyrrocoma,  Bear  Valley 

Oak.  slender 

Oak,  maple-leaf 

Oak.  Chisos  Mountains 

None 

Meadowbeauty 

Meadowbeauty,  panhandle ... 

Beakedrush,  California  

Beaked-rush,  hairy-pedunded 

None 

None  ..- 

Currant.  Moreno 

None  

Water  cress,  San  Luis 

Yeltow-aess,  CoUimbia 

Rose,  Grand  Canyon 

None  

WiUow,  Ftorida 

Sage,  t>ig  red 

Sanide,  rock  (Saracula  saxatilis) 

oam^e,  i  r acj  8  ....»....m...m..mmmmh.»m.. 

Pitcher-piarrt, _. 

Saxifrage,  Gray's 

Sanide,  rock  (-Saddto  Mta  saxifrage) 

Ma'oli'oli  _„ 

nono  •■•■■••••••••••■••■■•••••.■.••••••••.••••••M..»..i 

NOTM 

Ma'oli'oli  

ZarzariHa  „„ 

Bulrush,  redinirig ..,„ 

Bulrush.  Long's _ 

Figwort  black-ftowered 

Skulteap,  „. 

Skullcap,  heart-teaved, 

SkuHcap,  Thierers 

Stonecrop,  Rekfs  

Storwcrop.  Nevius' 

Stor)ecrop.  Applegate  

Stor>ecrop,  star-faiited.  smaN 
Buttenveed.  San  Bemardmo 

Buttenveed.  Gander 

None  .._ 

Buttennreed,  Layne's  

Ragvwjft.  divided-leaf 

None  

Sea-purslane,  roughseed 

Oconee-bells  „ „ 

Sidalcea.  Cuesta  Pass 

Ct)eckermalk>w,  Marin  

Sklak»a,  Butte  County 

nff^XRf       •**■■■■»«•••••••••«  ■*B«aa*a*»*aaa*«H 

Catchfly.  cascade  head 

Caichfly.  Marble  Mountain  ... 
Catchfly.  Grand  Canyon 

PlOllv       •(••H*aaaaa<aa»**aaa*aaa*aa« 

Silene,  Spalding's 

Rosinweed, 


Reasons 


FHL 

EHK 

FPR 

EFHIR 

IPRV 

EFR 

FHIOOR 

FHIOQR 

HIK 

HIK 

DEFGHIQR 

EFHIJR 

FR 

DEFILNO 

EHLPS 

DEFHLNQ 

EH 

EHKP 

EHP 

FHPR 

EHIKP 

EKP 

EKPV 

FPR 

EFHIJR 

EFHIPORV 

EFHIKR 

DEFGHIL 

DEFHKNPR 

FK 

DFKNP 

FR 

DFR 

FJKOPR 

EFHP 

EFHNOPQR 

EFQR 

EFQR 

DFPQR 

DFPQR 

EKP 

HK 

EFHNPRS 

EFHK 

FK 

EK 

EFHIK 

DEFHIKPS 

EFHO 

DFHP 

EHO 

EFHO 

FPR 

GR 

FHOR 

FIKPR 

EHP 

EOP 

DEHIK 

EFGHP 

FK 

FR 

FR 

DIR 

EFHNOPQR 

FR 

DEFGHIL 

EFHNOPR 

EFHNOPQR 

EFHIP 


9o»y 


2 

(M 

2 

R.7 

1* 

IW 

2 

R-« 

2 

R-1 

2* 

fM 

2 

FM 

2 

FM 

2 

R-1 

2 

R-1 

2 

fVt 

2 

R4 

2 

R-4 

2 

R4 

2 

R-4 

2 

R4 

2 

R-4 

r 

R-l 

2 

R-l 

2 

R4 

2 

R-1 

2 

R-2 

2 

R-1 

2 

R-1 

2 

R-2 

2 

R-1 

2 

R-1 

2  .^ 

R-2 

2 

R-1 

2 

R-1 

2 

R-2 

2 

R-2 

2 

R-2 

2 

R-2 

2 

R-1 

2 

R-2 

2 

R-1 

2 

R-1 

1 

R4 

2 

R-4 

2 

R-1 

2 

R-2 

2 

R-1 

2 

R-1 

2 

R-2 

2 

R-1 

1* 

R-3 

2 

R4 

2 

R-1 

r 

R-« 

2 

R-1 

2 

R-« 

r 

R-1 

2 

R-1 

2 

R-1 

2 

R-4 

2 

R^ 

2 

R-2 

2 

R-5 

2 

R4 

r 

R4 

2 

R-1 

2 

R-4 

2 

R-1 

r 

R-1 

2 

R-2 

2 

R-2 

2 

R4 

1 

R~4 

1 

R-4 
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Table  M.— Fimomg  of  "Not  Warranteo"  and  Status  -  Category  2— Continued 


Skjm  tondtnum  , 


pyntoftm  — 
SotoMR  camkrwrsa  var. 
SflMnun  inuoomun  — 
Satmmm  lanulobalun  _ 

SotdugB  porttri 

Satidaao  putctwa 


hnmum 


ruttfyi  ssp.  arsmcota 

tjfihmmonmm  njthma 

S^jtmuommt  arptaar 

SfjigaM  loganotOea 

lancaotata>iar.  pakjitcola 

pofyantha 

Sfipnboiua  tereotolka 

Stactiys  ftyssopikiMa  var.  lythmOes .. 

aifWB>n>  haHakalaa 

Stenogjfrm  oxygona 

SMnga  syttabca  ssp.  tanua 

StapMntfius  batrachapus 

Slnqptantfius  tiracSaatua 

Sftaptant/ms  caMtstut 

Sliaptarthua  contatua^tai.  patensis 

SimptanVnja  cuUari 

St«(ptan0)us  gtarMUosut  var. 
Smftaiahus  rtapidu*  .. 
Sinplanihua  lammoni 
StaplantiuB  momaonl  sap.  momsam 

S>iBP>aniftui  otgamhua „.. 

Stnpumtkjs  sparstHona  .. 
Smplanihus  squanwtoftna 
Styrax  icungam  ..... 

Suaadi  dunpaa 

SutkmnHa  oregana 

Symphancaipo* 

Tauactm  hooven 

Ti 

Tt 

Tt 

TaaauvtofMjm  humHa  var 

TTwtocadutfiKotarvar.  AavidHpinus 

Thatjfpodkjm  eucosirun 

Thatypotium  mpandum 

Thafypodkan  lanua 

TTwrnapaii  macropHytavat.  agnna 
Thiama  antaticana  — — . 


Conmon  i 


VWiMoipnnny,  FlondB 


*r« 


HofM-natts, 


Ni^NitMlB,  narrow  lasvad 

QiManoa.  Poitatt 

Gotdaraod  Caroina 
Gotdannd.  spnng-flowenng 

Giot)*-«nailcw.  Jones' 

Oaaart-maaow.  Rusby's  — 
Tanay.  Zion , 


sagebrush,  Larama 

PirtewH, 

Lactes'-tresses, 

Norw 


Oropaaed.  trntteat 

Hadge-oettle,  Tallahassee 
Glanogyrw.  nateakala 


Tmat$owar. 


Tamalpats 
tyacted  . 


Mt  Hanwton 
Pmte  Mountatftt 

Culler's 

secuid 
ML  Diablo 
Lanvnon's . 
Morhson's 


Masonc  Mountavi 


SnoNtal.  Young's  . 
Seapwaed.  hardtoa 


Toiatfa  gAiSnosa  ssp.  aCsona 

roRiarMhsra  caOdoensM 

ronnaarKfa>orMS>var.  lunulosa 

Tngm  aaxicola 

Tntotunt amoanum  ._ ,, 

Tnloium  Mlwidsn 
Trtkiikan  oatyhaanaa 
TnKun  pua^kan  var.  azaikarum 
TriKum  pua/tum '^ai.  puadkjm . 

Thtkan  puaOtum  var.  taxanum 

Tnliun  puaiAim  var.  Mvgnianuni 

Tnpbon  crngtmadM 

Tnphora  i 


Triphfaaha  nontunM 
Tnpaactan  ttondanan 
Tn 


Tnpatocaipun  cappandatan . 


Snowbarry,  McKiltncli 
TauachH.  Hoover's 
Tauactaa.  Hovvers  . 
Yew.  Florida 


Hoary-pca.  pmeland 
Nona 


inaiypody, 
TheTypody. 


Jaeger's  — ^. 
Fresno  Creek 


raise  lupie.  Santa  Bartara 


Faiae  taglove.  Caddo  purple 


Ctowar, 
Chwar. 
Clo««r. 


showy  Indan 
parasol      , 
Owyhee 


Tniiun.  least.  Ozarti 


TnMim.  Texas 
TnBwn.  least.  Vi 
Noddng-capa,  Craighead^ - 

Nodiftng-caps, ~— 

OwTs-dover.  San  Franoaco 
Gama  grass. 


ssp.  pauaUon 


tairpanaa 


San  Oemenia  Island 
TropRlDcaipuRi,  capar-fnalad  — 
CfWBtnrl.  EdMards'  Plataau  _ 
Roaewood.  limestone 


Chapman's 


EFMV 

EHLN 

EGJSTV 

EKR 

FS 

ERV 

FKNPQR 

EFHKNPQR 

EFIR 

FK 

EFHIJR 

EFHIJR 

EKP 

FML 

OFHO 

EFHK  NPflS 

EMP 

FKLNPQRV 

EGPOR 

EP 

FHPR 

EFIKNOP 

FR 

FPQR 

OEFIKNOPQ 

EHQR 

FR 

DEFGHIS 

FKR 

EFIPOn 

OEFJK 

OEFKOQ 

EGtJP 

OFGKPR 

FHKOR 

EGIK-NP 

FPR 

OFR 

FKNO 

EFHK  R 

OFPQR 

OEHIK 

EHOR 

FHILNQR 

OEFIKP 

FK 

EFQHIRV 

EPS 

EFHKLOR 

EGV 

FIKR 

HKPQ 

OEIPRV 

FPR 

EIK 

EFHIJKOP 

EFHIJKOP 

DEFJKOPR 

EFHP 

EKPS 

EKPSV 

FQ 

FQ 

FJR 

EIKPQRV 

FKNO 

FHIOR 

FKPQ 

FP 

EKP 
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Table  III.— Finoinq  of  "Hot  Warranted"  and  Status  ■  Category  2— Continued 


Prior 
cate- 
gory 


Soanblic  name 


Common  name 


R-4 
R-4 
R-4 
R-4 
R-1 
R-1 
R-1 
R-1 
R-1 
R-1 
R-4 
R-4 
R-4 
R-4 
R-4 


VartesHna  heterppM^ 
Wamonia  bofinquans^s  . 
Viburnum  bfactaatum . 
Vida  ocalensis 


Woto  kauatenste  var.  ivaMatMaansiis 

Viola  oehuansis .»,__....... 

waatroemia  skottsbargiana 

WBalmamla  vOIom 

Wyethia  Ktictjiata 
Xylorhiia  Ofcutm  .„ 
Xyris  dru/TwnonM  , 
Xyris  isoetttoHa ..... 
Xyris  longisepala 
Xyris  scabrifoHa  ~ 

Zzia  latftoSa 

TOTAL  EhfTRIES  THIS  TABLE:  3K. 


Nona 
Anowwood, 

Vetch,  Ocala 

None  

None 
Nona 
Nona 


Mule-ears,  El  Dorado 

Aster,  Borrego  (-Orcutrs  aster) 

Yelow-eyed  grass.  Drummond's 

Nona  ..»...»«...»...»..«..».•»•.«.....«..»....•...,»••».* 
Xyris.  karst  pond  (-Yelow-eyecHyass,  KraTs) 
None 
None 


FKP 

EHKP 

EHL 

EL 

FO 

FQ 

DFPOR 

EPQR 

DFR 

H  R 

DEFHKPR 

EFKN 

EFHIKP 

DEFHKPR 

EFNS 


I  Bakers  manzanita  was  incorrectly  reported  as  Categoiy  30  at  58  FR  61149;  species'  assignment  shouM  remain  in  Category  2. 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Cumulative  Report  on  Readsslona  and 
Defenrala  *^ 

November  1, 1993. 

This  report  is  submitted  in  fulfilhnent 
of  the  requirement  of  section  1014(e)  of 
the  Congressional  Budget  and 
Impoimdment  Control  Act  of  1974  (Pub. 
L.  93-344).  Section  1014(e)  requires  a 
monthly  report  listing  all  budget 
authority  for  this  fiscal  year  for  which, 
as  of  the  first  day  of  the  month,  a  special 
message  has  been  transmitted  to 
Congress. 


This  report  gives  the  status  of  37 
rescission  proposals  and  eight  deferrals 
contained  in  two  special  messages  for 
FY  1994.  These  messages  were 
transmitted  to  Congress  on  October  13, 
and  November  1. 1993. 

Rescissions  (Attachments  A  and  Q 

As  of  November  1, 1993,  37  rescission 
proposals  totaling  $1,946.1  million  had 
been  transmitted  to  the  Congress. 
Attadunent  C  shows  the  status  of  the  FY 
1994  rescission  proposals. 

Deferrals  (Attachments  B  and  D) 

As  of  November  1, 1993,  $1,130.6 
miUion  in  budget  authority  was  being 


deferred  bom  obUgation.  Attachment  D 
shows  the  status  of  each  deferral 
reported  during  FY  1994. 

Information  From  Special  Messages 

The  sj^ial  messages  containing 
information  on  the  rescission  proposal 
and  deferrals  that  are  covered  by  this 
cumulative  report  are  printed  in  the 
Federal  Registers  cited  below: 

58  FR  54256,  Wednesday.  October  20, 1993 

Leon  E  Panetta, 

Director. 
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ATTACHMENT  A 


STATUS  OF  FY  1994  RESCISSIONS 


Amounts 

(In  millions 

of  dollarsl 


Rescissions  proposed  by  the  President, 
Rejected  by  the  Congress 

Currently  before  the  Congress 


1,946.1 


1,946.1 


ATTACHMENT  B 


STATUS  OF  FY  1994  DEFERRALS 


Amounts 

(In  millions 

of  dollars) 


Deferrals  proposed  by  the  President 1,197.2 

Routine  Executive  releases  through  November  1,  1993  -66.6 

Overturned  by  the  Congress 

Currently  before  the  Congress 1,130.6 
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Department  of 
Transportation 

Federal  Transit  Administration 

49  CFR  Part  659 

Rail  Fixed  Guideway  Systems;  State 
Safety  Oversight;  Proposed  Rule 
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DEPARTMETfT  OF  TRANSPORTATION 

Federal  TraAatt  Adminlatration 

49CFRPart659 
[Dodwt  Na  92-0] 
RtN2132-AA39 

Rail  Hxed  Guldeway  Syatama;  State 
Safety  Overaight 

AGENCY:  Federal  Transit  Administration. 

DOT. 

ACnow;  Notice  of  proposed  rulemaking. 

SUMMARY:  Section  28  of  the  Federal 
Transit  Act.  as  amended  (FT  Act)  directs 
the  Federal  Transit  Administration 
(FTA)  to  issue  a  rule  requiring  States  to 
oversee  the  safety  of  rail  fixed  guideway 
systems  not  regulated  by  the  Federal 
Railroad  Administration.  This  Notice  of 
Proposed  Rulemaking  (NPRM) 
accordingly  proposes  the  FTA's  State 
safety  oversight  program,  which  should 
improve  the  safety  of  rail  fixed 
guideway  systems. 

DATES:  Comments  on  this  proposed  rule 
must  be  submitted  by  February  7. 1994. 
ADDRESSES:  Conmients  on  the  NPRM 
should  be  sent,  in  duplicate,  to  Docket 
No.  92-D.  Docket  Clerk,  room  9316. 
Office  of  the  Chief  Counsel.  Federal 
Transit  Administration.  400  7th  Street. 
SW..  Washington.  DC  2059O.  Those 
wishing  the  agency  to  acknowledge 
receipt  of  their  comments  should 
include  a  self-addressed  stamped 
postcard  with  their  comments.  All 
comments  will  be  available  for  review 
by  the  public  at  this  address  from  9  a.m. 
to  5  p.m..  Monday  through  Friday, 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  For 

program  issues:  Franz  Gimmler.  Deputy 
Associate  Administrator  for  Safety,  or 
Roy  Field,  Transit  Safety  Specialist, 
both  of  the  Office  of  Safety  and  Security. 
Federal  Transit  Administration.  (202) 
366-2896  (telephone)  or  (202)  366-3765 
(fax).  For  legal  issues:  Nancy  Zaczek. 
Office  of  the  Chief  Counsel.  Federal 
Transit  Administration,  (202)  366-4011. 

SUPPt-EMENTARY  INFORMATION: 

Table  of  Contents 

I.  Background 

A.  Section  28 

B.  The  ANFRM 

IL  Summary  of  the  NPRM 
in.  Discussion  of  Comments  to  the  ANPRM 
and  Key  NPRM  Provisions 

A.  Definition  of  Rail  Fixed  Guideway 
System 

B.  The  SUte  Safety  Oversight  Program 

1.  Structure  of  the  State  Oversight  Program 

2.  System  Safety  Program  Guideline 

3.  System  Safety  Program  Standard 

4.  Content  of  the  System  Safety  Program 
Plan 


C  Safety  AudiU 

D.  Biennial  Safety  Reviews 

E.  State  Oversight  Role  in  Investigations 

1.  Accident 

2.  Hazardous  Condition 

3.  Oversight  Agency's  Investigatcvy  Role 

4.  Use  of  Contractors  to  Conduct 
Investigations 

F.  Certified  Transit  Safety  Professional 

IV.  Section-by-Section  Analysis 

V.  Regulatory  Process  Matters 

I.  Background 

The  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991 
(Pub.U  102-240).  enacted  into  law  on 
December  18. 1991,  added  section  28  to 
the  FT  Act.  which  requires  the  Federal 
Transit  Administration  to  issue 
regulations  creating  a  State  oversight 
program.  In  this  connection,  the  agency 
issued  an  Advance  Notice  of  Proposed 
Rulemaking  (ANPRM),  published  in  the 
Federal  Register  on  June  25, 1992,  at  57 
FR  28572.  soliciting  public  comment  on 
a  range  of  issues  we  believe  needed  to 
be  addressed  in  drafting  this  Notice  of 
Proposed  Rulemaking  CNPRM). 

A.  Section  28 

In  general,  section  28  applies  only  to 
those  States  in  which  a  rail  fixed 
guideway  system  operates  that  is  not 
regulated  by  the  Federal  Railroad 
Administration  (FRA),  and  requires  any 
such  State  to  designate  a  State  oversight 
agency  to  be  responsible  for  overseeing 
the  rail  fixed  guideway  system's  safety 
practices.  FTA  is  required  to  issue  a  rule 
implementing  the  program,  and  may 
withhold  Federal  funds  if  a  State  fails  to 
implement  the  rule. 

More  specifically,  the  statute 
describes  the  responsibilities  of  the 
State,  the  agency  the  State  designates  to 
provide  oversight,  and  the  type  of 
activities  the  agency  is  expected  to  carry 
out.  In  most  instances,  this  entity  will 
be  an  agency  of  the  State  because  most 
rail  fixed  guideway  systems  operate  in 
only  one  State.  Where  a  rail  fixed 
guideway  system  operates  in  more  than 
one  State,  however,  the  statute  permits 
the  affected  States  to  designate  any 
entity,  other  than  the  transit  agency 
itself,  to  oversee  that  rail  fixed  guideway 
system. 

Whether  the  oversight  agency  is  a 
State  agency  or  some  other  entity,  it 
must  require  each  affected  transit 
agency  to  create  a  system  safety  program 
plan,  which  the  oversight  agency 
reviews  and  approves.  The  oversight 
agency  abo  must  investigate  accidents 
and  hazardous  conditions.  Once  a 
hazardous  condition  has  been 
discovered,  the  oversight  agency  must 
require  the  transit  agency  to  correct  or 
eliminate  it. 


If  a  State  has  not  met  these 
requirements  by  September  30. 1994.  or 
has  not  made  adequate  efforts  to  comply 
with  them,  the  Secretary  may  withhold 
up  to  five  percent  of  the  fiscal  year  1995 
(or  subsequent  year)  section  9 
apportionment  attributable  to  the  State 
or  an  affected  urbtuiized  area  in  the 
State. 

B.  The  ANPRM 

On  June  25, 1992.  FTA  published  an 
ANPRM  in  the  Federal  Register  at  57  FR 
28572  specifically  seeking  comment  on 
particular  issues  arising  under  section 
^8. 

The  agency  held  three  hearings  on  the 
ANPRM:  In  Los  Angeles.  California;  in 
Portlejid,  Oregon;  and  in  Washington, 
DC.  Testimony  from  those  hearings  is 
reflected  in  the  Discussion  of  Comments 
to  the  ANPRM  and  Key  NPRM 
Provisions  section  of  this  NPRM.  Thirty- 
five  entities  either  submitted  comments 
to  the  docket  or  testified  at  one  of  the 
three  hearings,  including  fifteen  transit 
authorities,  three  utility  commissions, 
eight  States,  one  engineering  firm,  two 
transit  associations,  one  labor  union, 
one  Federal  agency,  one  transit  supplier, 
two  representatives  from  the  people 
mover  industry,  and  one  transportation 
consultant. 

n.  Summary  of  the  NPRM 

Because  of  the  complexity  of  this 
rulemaking,  the  FTA  provides  the 
following  brief  overview  of  the  NPRM, 
which  also  includes  diagrams  (Exhibits 

1  and  2).  EjAibit  1  depicts  the 
development  of  the  transit  agency's 
system  safety  program  plan  and  Exhibit 

2  presents  a  synopsis  of  the  respective 
responsibilities  of  the  State,  the 
oversight  agency,  and  the  transit  agency. 

"The  NPRM  specifies  the  respective 
roles  of  the  State,  the  oversight  agency, 
and  the  transit  agency  in  implementing 
the  requirements  of  section  28  of  the  FT 
Act.  The  State  designates  an  oversight 
agency  to  oversee  the  safety  of  the  rail 
fixed  guideway  system  wiUiin  its 
jurisdiction.  The  oversight  agency 
develops  and  adopts  a  system  safety 
program  standard  consistent  with  a 
publicly  available  system  safety 
program  guideline. 

A  transit  agency  then  develops  a 
system  safety  program  plan  consistent 
with  the  oversight  agency's  system 
safety  program  standard,  and  performs 
safety  audits  to  assess  its 
implementation.  The  results  of  those 
safety  audits  are  compiled  and 
submitted  in  a  report  to  the  oversight 
agency  twice  a  year. 

Every  two  years  the  oversight  agency 
conducts  a  formal  safety  review  of  the 
transit  agency.  Moreover,  the  oversight 
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•gency  investigates  accidents  and 
Unacceptable  hazardous  conditions, 
which  the  transit  agency  must  formally 
>ring  to  its  attention.  The  transit  agency 
nust  correct  unacceptable  hazardous 


conditions  according  to  a  corrective 
action  plan  approved  by  the  oversight 
agency. 

Both  the  oversight  agency  and  the 
transit  agency  are  required  to  use  an 


individual  gained  and  certified  in  the 
safety  of  rail  fixed  guideway  systems  to 
carry  out  the  reqiiirements  of  this 
NPRM.  The  NPRM  refiars  to  that  person 
as  a  certified  transit  safety  professional 
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AMERICAN  PUBUC 
TRANSIT  ASSOCIATION 
(APTA)  SYSTEM 
SAFETY  PROGRAM 
PLAN  GUIDEUNES 


ACCOUNTABILITY 
STANDARD 


\ 


/ 


OVERSIGHT  AGENCY 
SYSTEM  SAFETY 
PROGRAM 
STANDARD 


/ 


\ 


/ 


TRANSIT  AGBICY 
SYSTEM  SAFETY 
PROGRAM  PLAN 
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EXHIBIT  2 


STATE 

Designate  Oversigbt  Agency 


I 


OVERSIGHT  AGENCY 
Appoint  Certified  Transit  Safety  Professional 
Develop  System  Safety  Program  Plan  Standard 
Review  System  Safety  Program  Plans  and  Semi-annual 
Audit  Reports 

Conduct  Biennial  Safety  Reviews 
Investigate  Accidents  and  Unacceptable  Hazardous  Conditions 


Require  System  Safety 
Program  Plans 

Require  Semi-annual 
Safety  Audit  Reports 

Require  Notification  of 
Unacceptable  Hazardous 
Conditions 

Require  Corrective 
Action  Plans 


Submit  Corrective 
Action  Plans 

Submit  Semi-annual 
Safety  Audit  Reports 

Notify  Oversight  Agency 
of  Unacceptable  Hazardous 
Conditions  and  Accidents 


TRANSIT  AGENCY 

Establish  and  Implement  System  Safety  Program  Plan 

Perform  Safety  Audits 

Prepare  Semi-annual  Safety  Audit  Reports 

Classify  Hazardous  Conditions 

Prepare  Corrective  Action  Plans  to  Correct  Hazardous  Conditions 

Implement  Approved  Corrective  Action  Flans 

Designate  a  Certified  Transit  Safety  Professional  to  Conduct  Audits 
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m.  Discutsion  of  Commentt  to  the 
ANPRM  and  Key  NPRM  Provisioiu 

Below  we  discuss  the  key  provisions 
of  the  NPRM  in  light  of  comments  on 
the  ANPRM.  Issues  not  discussed  in  this 
section  are  set  forth  in  the  Section-by- 
Section  Analysis  following  this  section. 

A.  Definition  of  Rail  Fixed  Guideway 
System 

One  of  the  most  important  issues  in 
the  NPRM  is  the  definition  of  the  term 
"rail  fixed  guideway  system",  which 
identifies  the  transit  systems  that  will  be 
subject  to  this  oversight  program. 
Section  28  provides  only  limited 
guidance  in  this  regard,  stating  that  a 
rail  fixed  guideway  system  is  one  not 
regulated  by  the  FRA.  Nor  does  the  FT 
Act  definition  of  fixed  guideway 
provide  sufficient  guidance,  since  it 
applies  to  operations  other  than  rail 
systems. 

In  the  ANPRM  we  thus  asked  whether 
we  should  define  the  term  narrowly, 
including  only  hght  and  heavy  rail 
systems,  or  broadly  to  include  such 
systems  as  inclined  planes  and  people 
movers. 

In  response,  several  commenters 
indicatenl  that  we  should  define  "rail 
fixed  guideway  system"  narrowly,  while 
others  preferred  the  broader  definition. 
Six  commenters  addressed  the  inclusion 
of  people  movers,  with  four  favoring 
and  two  opposing  their  coverage  in  the 
rule.  No  commenter  addressed  the  issue 
of  whether  the  definition  should 
include  inclined  planes.  One 
commenter,  however,  noted  that  the 
inclined  plane  that  operates  within  its 
jurisdiction  is  regulated  by  the  State  as 
an  elevator  and  not  as  a  r^l  fixed 
guideway  system. 

Two  commenters  proposed  alternative 
definitions,  one  suggesting  that  we 
include  only  those  systems  that  operate 
on  a  separate  right-of-way,  and  the  other 
suggesting  that  we  adopt  the  definition 
contained  in  the  Americans  with 
Disabilities  Act. 

In  response  to  these  comments,  we 
have  adopted  in  part  the  suggestion  that 
we  define  "rail  fixed  guideway  system" 
to  include  only  those  systems  that 
operate  on  a  separate  right-of-way.  The 
I^RM  defines  "rail  fixed  guideway 
system"  as  any  transportation  facility 
that  occupies  a  separate  right-of-way 
exclusively  for  public  transportation 
service,  or  uses  a  steel-wheeled  fixed 
catenary  (an  overhead  wire  from  which 
a  transit  vehicle  collects  propulsion  and 
auxiliary  power)  or  other  rail  system 
sharing  a  right-of-way  with  other  forms 
of  transportation.  This  part  of  the 
definition  would  cover  essentially  all 
rail  fixed  guideway  systems:  light  and 


heavy  rail,  cable  cars,  monorails,  people 
movers,  and  inclined  planes. 

We  have  added  another  element  to  the 
definition,  however,  which  limits  its 
application  to  those  systems  used  by  an 
urbanized  area  in  the  calnilation  of 
fixed  guideway  route  miles  under 
section  9  of  the  FT  Act.  Section  9  of  the 
FT  Act  provides  for  the  allocation  of 
Federal  funds  to  urbanized  areas  on  the 
basis  of  a  statutory  formula  that 
includes  factors  such  as  population, 
population  density,  and  rail  route  miles 
travelled  in  an  xirbanized  area.  This 
element  has  been  added  to  the 
definition  because  the  calculation  of 
route  miles  for  section  9  purposes 
determines,  in  part,  how  much  Federal 
transit  funding  a  particular  urbanized 
area  will  receive,  regardless  of  whether 
the  urbanized  area  provides  Federal 
transit  funds  to  those  systems.  In  short, 
even  if  a  rail  system  itself  does  not 
receive  Federal  funding,  if  its  mileage  is 
used  in  the  calculation  of  section  9 
funding  assistance  and  meets  the  other 
criteria  in  the  definition  of  "rail  fixed 
guideway  system,"  it  would  be  covered 
by  this  proposed  rule.  This  definition 
would  exclude,  for  example,  the 
Morgantown  People  Mover,  which  is 
not  used  in  the  calculation  of  route 
miles  under  the  section  9  formula 
program,  but  would  include  the  Detroit 
People  Mover  which  is  used  in  the 
calculation. 

In  addition  to  excluding  those 
systems  not  used  to  calculate  fixed 
guideway  route  miles  under  section  9, 
the  proposed  definition  does  not  cover 
rubber-wheeled  trolley  buses  that  use  a 
catenary  system,  which  are  subject  to 
motor  vehicle  regulations.  Finally,  the 
definition  specifically  excludes  those 
rail  systems  regulated  by  the  FRA. 

We  again  ask  for  comment  on  the 
scope  of  this  definition. 

B.  The  State  Safety  Oversight  Program 

Another  issue  addressed  in  the 
ANPRM  concerns  the  requirement 
under  section  28(b)  that  each  State 
establish  and  implement  a  safety 
program  plan  for  each  rail  fixed 
guideway  system  in  the  State. 
According  to  section  28(b),  that  plan 
must  cover  safety  requirements,  lines  of 
authority,  levels  of  responsibility  and 
accountability,  and  methods  ot 
documentation. 

1.  Structure  of  the  State  Oversight 
Program 

Because  the  State  must  create  a  safety 
program  plan  for  a  rail  fixed  guideway 
system,  in  the  ANPRM  we  noted  that  we 
were  considering  requiring  the  States  to 
adopt  a  system  safety  program  plan 
concept  created  by  the  Department  of 


Defense.  In  MiUtary  Standard  882B 
(MIL-STD  882B),  the  Defense 
Department  developed  an  aggressive 
approach  to  safety  in  which  the 
managers  of  a  project  or  system 
emphasis  safety  issues  at  every  stage  of 
a  project.  We  then  described  three 
possible  ways  to  apply  the  system  safety 
program  plan  concept  at  the  State  level: 
specifying  in  detail  the  content  of  a 
State's  system  safety  program  plan  and 
the  structure  of  the  State's  oversight 
agency:  permitting  a  State  to  develop  a 
safety  oversight  program  based  on  broad 
guidelines  provided  by  the  American 
Public  Transit  Association  (APTA);  or 
imposing  minimum  standards  or 
guidelines,  allowing  each  State  to 
develop  its  own  system  safety  program 
plan  consistent  with  the  requirements  of 
section  28. 

Twenty-six  commenters  responded  to 
this  particular  issue.  One  commenter 
favored  the  first  option,  eighteen 
commenters  favored  the  second  option, 
three  commenters  favored  the  third 
option,  and  foiu  commenters  posed 
their  own  options. 

A  transit  supplier  supported  the 
application  of  detailed  guidelines  to 
prevent  the  inconsistent  application  of 
section  28,  which,  in  turn,  would  cause 
increased  costs  to  suppliers. 

On  the  other  hand,  eighteen 
commenters  favored  option  two,  under 
which  FTA  would  provide  broad 
guidelines  and  the  State  would  develop 
its  program  based  on  those  guidelines. 
Fiftem  commenters  stated  that  FTA 
should  adopt  the  guidelines  published 
by  the  American  Public  Transit 
Association  in  its  Manual  for  the 
Development  of  Rail  Transit  System 
Safety  Program  Flans  (the  APTA 
guidelines),  which  adapted  MIL-STD 
882B  to  the  transit  industry  and  contain 
procedures  for  developing  a  system 
safety  program  plan.  Three  commenters 
stated  that  FTA  should  not  specify  any 
particular  set  of  guidelines. 

Three  commenters  favored  option 
three,  under  which  FTA  would  impose 
minimum  standards  and  the  State 
would  develop  its  own  system  safety 
program  plan  consistent  with  the 
requirements  of  section  28.  Two  of  those 
commenters  suggested  that  FTA  adopt 
the  system  used  by  the  Florida 
Department  of  Transportation.  The  other 
commenter  objected  to  using  the  system 
safety  program  plan  concept,  stating  that 
it  is  a  management  tool  and  therefore 
inappropriate  for  FTA  to  mandate. 

In  addition,  the  National 
Transportation  Safety  Board  (NTSB) 
commented  that  FTA  should 
promulgate  specific  and  detailed 
guidelines  tq  be  used  by  a  State  in 
exercising  its  oversight  responsibilities. 
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According  to  the  NTSB.  these  detailed 
gmdelines  should  focus  on  salsty 
deficiencies  and  require  the  State  to:  (1) 
Review  maintenance  and  inspection 
records;  (2)  investigate  accidents;  (3) 
audit  the  rail  fixed  guideway  system's 
system  safety  program  plan;  (4)  review 
the  resources  and  activities  of  the  rail 
fixed  gxiideway  system's  safety 
department;  (5)  review  training 

firograms;  (6)  monitor  accident  data:  and 
7)  conduct  unannounced  on-site  and 
periodic  inspection  of  equipment  and 
infrastructure.  Finally.  NTSB  stated  that 
the  size,  complexity  and  age  of  a  rail 
fixed  guideway  system  should 
determine  which  of  the  areas  noted 
above  should  receive  greater  emphasis. 

2.  System  Safety  Program  Guideline 
J  In  response  to  these  comments,  the 
NPRM  would  require  a  State  oversight 
agency  to  follow  the  APTA  guidelines, 
with  some  additions  to  reflect  statutory 
requirements,  and  to  prepare  a  system 
safety  program  standati  based  on  those 
guidelines,  which  are  incorporated  by 
reference  in  the  NPRM.  We  considered 
permitting  the  use  of  either  the  APTA 
guidelines  or  MIL-STD  882B  by  the 
oversight  agency  to  develop  its  system 
safety  program  standard  but  decided 
against  using  the  military  standard  in 
the  NPRM  because  the  APTA  euideUnes 
were  based  upon  that  standard,  were 
developed  specifically  for  the  transit 
industry,  and  are  used  %ridely 
throughout  the  transit  industry. 

The  guidelines  are  in  APTA's  Manual 
for  the  Development  of  Rail  Transit 
System  Safety  Program  Plans,  which 
specifies  procedures  for  developing  a 
system  saifety  program  plan.  The 
guidelines  also  contain  a  sample  format 
for  a  system  safety  program  plan, 
generally  discuss  the  principle  of 
system  safety,  and  specifically  address 
certain  issues  critical  to  the  safe 
operation  of  a  rail  fixed  guideway 
system.  These  critical  issues,  outlined  in 
a  twenty-three  item  checklist,  were 
designed  to  assist  a  transit  agency 
evaluate  the  effectiveness  of  its  system 
safety  program  plan. 

3.  System  Safety  Program  Standard 
I  The  NPRM  proposes  that  the 

oversight  agency  develop  its  own 
system  safety  program  standard  based 
on  the  APTA  guidelines,  but  does  not 
limit  the  oversight  agency  to  only  those 
guidelines.  Rather,  the  rule  proposes  to 
require  the  oversi^^t  agency  to  develop 
its  own  system  safety  program  standard 
based  upon  and  consistent  with  the 
APTA  guidelines,  thereby  permitting 
each  oversight  agency  to  decide  to  what 
extent,  if  any.  its  standard  might  exceed 
the  APTA  guidelines.  In  the  case  of  a 


State  such  as  Florida,  which  by  law  is 
required  to  use  MIL-STD  882B,  so  long 
as  its  program  complies  with  the  APTA 
guidelines  it  would  meet  the 
requirements  of  this  rule. 

In  those  cases  where  a  State  chooses 
to  supplement  the  APTA  guidelines, 
however,  we  encourage  a  State  not  to 
impose  railroad  regulations  on  the 
transit  systems  covered  by  this  proposed 
rule.  Transit  systems  differ  in  design 
and  operation  from  railroads,  and 
practices  of  one  do  not  readily  relate  to 
the  other. 

In  the  NPRM  we  are  adding  an 
accoimtabihty  factor  not  discussed  in 
the  ANPRM.  The  NPRM  proposes  that, 
in  addition  to  the  standard  based  on  the 
APTA  guidelines,  the  oversight  agency 
must  adopt  an  accountability  factor  in 
which  the  transit  agency  identifies  tasks 
essential  to  the  safe  operation  of  the  rail 
fixed  guideway  system  and  the  specific 
transit  agency  officials  responsible  fo( 
performing  those  tasks.  We  propose  this 
requirement  because  the  statute 
specifically  requires  the  State  to  develop 
a  safety  program  which  "establishes,  at 
a  minimum,  safety  requirements,  lines 
of  authority,  levels  of  responsibility  and 
accountability,  and  methods  of 
documentation  for  such  systems 
'  •  *."  The  proposed  accountability 
factor  would  address  those  goals. 

The  accountability  factor  is  based  on 
the  list  of  certifiable  items  commonly 
used  in  designing,  constructing,  and 
testing  transit  systems,  and  expands  on 
a  concept,  in  section  207  of  MIL-STD 
882B  dealing  with  the  "identification  of 
safety  critical  equipment  and 
procedures."  This  accoimtability  factor 
should  become  an  important  tool  for 
managing  a  rail  fixed  guideway  system, 
serving  as  a  basic  cheddist  for  the 
transit  agency  to  use  in  auditing  its 
implementation  of  the  system  safety 
program  plan.  Failure  of  a  person  to 
perform  a  specific  task  should  easily  be 
traced,  enabling  management  to  focus 
on  preventing  and  correcting  problems. 

We  considered  requiring  the  transit 
agency  official  respcHisible  for 
performing  a  certain  task  identified  in 
the  accountability  fector  to  certify  in 
writing  daily  that  the  task  has  been 
completed,  but  did  not  include  this  in 
the  NPRM.  Such  a  certification 
presumably  would  ensure  that  the  task 
had  been  completed  by  assigning 
responsibility  for  its  completion. 
Arguably,  such  a  certification  would 
assist  the  transit  agency  in  performing 
safety  audits.  We  particularly  seek 
comment  on  whedier  such  a  concept 
should  be  included  in  the  final  rule. 


4.  Content  of  the  System  Safety  Program 
Plan  ^ 

The  NPRM  would  require  a  transit 
agency  to  develop  a  system  safety 
program  plan  consistent  with  the  system 
safety  program  standard  developed  by 
the  State  oversight  agency.  The  ANPRM 
asked  a  number  of  specific  questions 
about  the  system  safety  program  plan's 
content,  including  whether  the  plan 
should  address  a  range  of  other  matters, 
such  as  emergency  preparedness, 
security,  or  matters  covered  by  the 
Occupational  Safety  and  Health 
Admhaistration  (OSHA)  and  the 
Environmental  Protection  Agency 
(EPA). 

Eight  commenters  responded  to  this 
issue.  Six  opposed  requiring  States  to 
include  these  matters  in  their  system 
safety  program  standard,  one  fevored 
including  them  and  one  fevored 
including  emergency  preparedness 
guidelines  but  wras  against  Including 
employee  and  environmental  safety 
requirements.  In  the  NPRM.  because  the 
APTA  guidelines  include  provisions 
concerning  OSHA  and  EPA 
requirements  and  emergency 
preparedness,  these  areas  will  be 
addressed  in  system  safety  program 
plans. 

The  NPRM  does  not  detail  specific 
requirements  to  be  contained  in  the 
transit  agency's  system  safety  program 
plan.  Rather,  the  oversight  agency's 
standard,  including  the  accountability 
factor,  should  provide  adequate 
guidance  for  a  transit  system  to  translate 
the  system  safety  concept  into  a 
concrete  action  plan  addressing  day-to- 
day operations.  It  is  essential,  however, 
that  the  plan  be  updated  at  least  every 
two  years  to  reflect  accurately  the 
current  operations  of  the  transit  agency. 

While  the  NPRM  does  not  specify  the 
content  of  the  system  safety  program 
plan,  we  believe  it  should  be  written 
and  presented  to  encourage  its  use  as  a 
reference  document  In  this  regard,  the 
plan  should-  (1)  Be  endorsed  by  top 
management:  (2)  establish  the  safety 
goals  and  objectives  of  the  transit 
agency;  (3)  identify  safety  issues;  (4) 
require  cooperation  within  the  transit 
agency  to  address  the  identified  safety 
issues;  (5)  recognize  that  achieving  the 
safety  goals  and  objectives  may  require 
the  involvemmt  of  entities  other  than 
the  transit  agency  and  must  reference 
any  safety-related  agreements  with  other 
organizati6ns  and  designate  their 
respective  responsibilities:  and  (6) 
provide  a  schedule  for  the 
implementation  and  the  revision  of  the 
system  safety  program  plan.  We  seek 
comment  on  wh^er  we  should 
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mandate  the  inclxuion  of  these  aiees  in 
the  final  rule. 

The  system  safety  process  generally  is 
recog^iized  to  cover  ute  operation  of  a 
transit  system  and  its  planning,  design*, 
and  construction.  Section  28,  however, 
may  be  read  to  apply  only  to  the 
operation  of  rail  fixed  gxiideway 
systems,  which  would  lead  to  the 
conclusion  that  the  NPRM  covers  only 
those  rail  fixed  guideway  systems 
already  in  existence,  or  other  systems 
only  when  they  actually  commence 
operations.  On  the  other  hand,  if  we 
were  to  inteipret  section  28  to  apply 
during  the  planning,  design,  and 
construction  phases  of  a  system,  we 
would  then  have  to  decide  when  the 
State  would  be  required  to  comply  with 
this  proposed  rule.  This  would  be 
especially  difficult  for  those  States 
where  systems  are  in  the  planning  stage, 
which  can  be  a  lengthy  process,  and  it 
would  be  difficult  to  specify  at  what 
point  the  oversieht  agency  would  have 
to  be  established.  We  seek  comment  on 
whether  the  r\ile  should  cover  the 
planning  and  construction  phases  of 
systems. 

There  is  one  other  safety  plan  issue. 
In  light  of  the  recent  terrorist  bombing 
in  New  York  City  that  affected  a  transit 
station  located  in  the  World  Trade 
Center,  we  specifically  seek  comment 
on  whether  Uie  system  safety  program 
standard  developed  by  the  oversight 
agency  should  include  security 
measxues  and,  if  so,  what  those 
measures  should  be.  For  example, 
should  the  oversight  agency  be 
responsible  for  requiring  the  transit 
agency  to  adopt  security  measures? 

C.  Safety  Audits 

In  developing  this  NPRM,  we  realized 
that  the  system  safety  program  plan  is 
just  that— a  plan.  We  decided  that  a 
proactive  approach  to  safety  needs  more 
than  a  plan.  It  needs  a  commitment  to 
safety  and  a  concrete  way  to  implement 
that  commitment.  The  NPRM  therefore 
includes  a  safety  auditing  process.  (This 
safety  audit,  however,  is  to  be 
distinguished  from  the  single  audit 
requirement  established  by  the  Office  of 
Management  and  Budget  Circular  A-128 
"Audits  of  State  and  Local 
Governments,"  dated  May  16, 1985.) 

A  safety  audit,  defined  in  §  659.3  of 
the  NPRM.  requires  the  transit  agency  to 
examine  how  it  is  implementing  its 
system  safety  program  plan.  On  an 
ongoing  basis,  the  transit  agency  should, 
using  the  system  safety  program  plan, 
determine  whether  certain  safety  critical 
tasks  have  been  performed  and  whether 
certain  transit  agency  professionals  have 
performed  those  tasks.  Every  six  months 
the  transit  agency  must  compile  the 


safety  audits  into  a  report  to  the 
oversight  agency.  The  oversight  agency 
would  review  those  reports  as  part  of  its 
monitoring  function  under  this 
proposed  rule. 

D.  Biennial  Safety  Reviews 

The  proposed  rule  also  contains 
another  new  concept,  the  biennial  safety 
review,  developed  partly  to  satisfy  the 
monitoring  function  reqxiired  of  the 
oversight  agency  in  section  28  and 
partly  in  response  to  a  comment  bom 
the  NTSB.  While  the  oversight  agency 
continually  monitors  the  transit  agency 
by  reviewing  the  semi-annual  safety 
audit  reports  and  by  investigating 
accidents  and  haz^dous  conditions,  the 
oversight  agency  needs  a  more  formal 
monitoring  function  to  assess  accurately 
the  transit  agency's  compliance  with  its 
own  system  safety  program  plan.  In  its 
comment  submitted  to  the  ANPRM,  the 
NTSB  recommended  that  the  oversight 
agency  should,  among  other  things, 
audit  the  rail  fixed  gxiideway  system's 
system  safety  program  plan  and  review 
other  transit  activities  and  records  such 
as  training  programs  and  accident  data. 
We  therefore  propose  in  the  NPRM  a 
biennial  safety  review,  under  which  the 
oversight  agency  formally  monitors  the 
transit  agency's  implementation  of  its 
system  safety  program  plan.  We  define 
biennial  safety  review  as  a  formal  on- 
site  examination  performed  by  the 
oversight  agency  to  determine  whether 
the  transit  agency  is  following  its  own 
system  safety  procedures.  By  not 
specifying  the  kinds  of  activities  that 
constitute  a  biennial  safety  review,  the 
NPRM  would  permit  the  oversight 
agency  to  structure  its  own  review 
process. 

Although  we  do  not  specify  any 
particular  procedures  for  the  oversight 
agency  to  follow  in  performing  biennial 
safety  reviews,  the  oversight  agency 
should  use  the  review  to  determine 
whether  the  system  safety  program  plan 
process  is  being  followed  by  the  transit 
agency,  hazardous  conditions  are  being 
identified  in  a  timely  manner  to  reduce 
incidents,  and  the  transit  agency's 
internal  safety  audit  process  is  effective. 

E.  State  Oversight  Role  in  Investigations 

Section  28(b)  requires  the  State 
oversight  agency  to  investigate  accidents 
and  hazardous  conditions.  In  this 
regard,  the  ANPRM  asked  several 
questions  and  elicited  many  comments 
concerning  four  specific  issues:  How  the 
tenne  ecddent  and  hazardous  condition 
should  be  defined;  what  the  oversight 
agency's  role  should  be  in  investigating 
accidents  and  hazardous  conditions; 
and  whether  it  would  be  appropriate  to 


allow  an  oversight  agency  to  hire  a 
contractor  to  prnform  an  investigation. 

1.  Accident 

The  ANPRM  asked  whether  the  term 
"accid«|it"  should  be  defined  in  the  rule 
or  whether  flexibility  should  be 
provided  to  the  States  to  determine 
what  constitutes  an  accident.  While  one 
commenter  specifically  stated  that  the 
term  should  be  defined  by  the  State  in 
conjunction  with  the  transit  industry, 
the  remaining  commenters  proposed 
specific  definitions,  some  urging  us  to 
adopt  NTSB's  definition  and  others 
•  uremg  us  to  adopt  FRA's. 

The  NPRM  proposes  to  define  the 
word  specifically  as  an  occurrence 
causing  death  directly  related  to  an 
event;  injury  if  the  person  is 
hospitalized  within  twenty-four  hours 
of  the  event;  property  damage  above  a 
specified  dollar  threshold  due  to  a  fire, 
colUsion,  or  derailment;  or  emergency 
evacuation. 

In  accidents  resulting  in  property 
damage,  the  ANPRM  asked  whether  the 
rule  should  adopt  dollar  thresholds. 
Three  commenters  responded,  two 
suggesting  thresholds  quickly  become 
obsolete  and  are  subjective,  with  the 
other  favoring  the  use  of  dollar 
thresholds.  We  have  decided  that 
property  damage  thresholds  are 
appropriate;  in  fact,  the  FTA  includes 
such  thresholds  in  its  NPRMs  on  drug 
and  alcohol  testing,  both  published  in 
the  Federal  Register  on  EhBcember  15, 
1992,  at  57  FR  59660  and  57  FR  59646, 
respectively.  In  this  NPRM.  however, 
the  definition  triggers  a  specific 
investigation  by  the  oversight  agency, 
which  is  necessary  only  in  serious 
incidents  because  the  oversight  agency 
will  be  reviewing  all  aspects  of  the 
transit  system's  safety  operations 
through  its  other  oversight  activities 
required  under  this  rule.  In  contrast,  the 
FTA's  drug  and  alcohol  NPRMs  define 
accident  to  include  a  broader  range  of 
incidents  because  of  the  direct  safety 
impUcations  of  impaired  safety- 
sensitive  employees  and  because  of 
specific  statutory  language.  We  thus 
seek  conjment  about  how  much 
property  damage  should  trigger  a  State 
oversight  agency  investigation,  but 
generally  believe  that  the  dollar  figure 
should  be  $25,000. 

2.  Hazardous  Condition 

Because  section  28  requires  the 
oversight  agency  to  investigate  a 
hazardous  condition  and  to  require  the 
transit  agency  to  correct  or  eliminate  it, 
we  asked  how  the  term  "hazardous 
condition"  should  be  defined.  Five 
commenters  responded  to  this  issue: 
three  stating  that  "hazardous  condition" 
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should  be  defined  at  the  State  or  transit 
agency  level,  one  conunenter  arguing 
that  it  should  be  defined  according  to  its 
severity  as  determined  by  using  the 
Hazard  Risk  Assessment  Matrix  of  JwQL- 
■  STD  882B,  with  the  remaining  stating 
that  it  should  be  defined  as  a  condition 
which  may  cause  injury  or  property 
damage. 

Adopting  a  broad  definition  of 
hazardous  condition  would  require  the 
oversight  agency  to  investigate  many 
conditions,  a  requirement  mat  could  be 
quite  burdensome,  particularly  since  the 
oversight  agency  will  be  exercising  a 
broad  oversight  mandate  and  will  know 
how  the  transit  agency  is  correcting 
hazards. 

The  NPRM,  therefore,  proposes  to 
distinguish  between  degrees  of 
seriousness  with  two  definitions, 
"hazardous  condition"  and 
"\macceptable  hazardous  condition." 
The  NPRM  would  broadly  define 
"hazardous  condition"  as  any  condition 
which  may  cause  injury  or  property 
damage,  which  would  in  each  case  have 
to  be  corrected  or  eliminated  by  the 
transit  agency.  In  addition,  the  NPRM 
would  define  "xmacceptable  hazardous 
condition"  as  one  determined  to  be 
unacceptable  using  the  Hazard 
Resolution  Matrix  contained  in  the 
APTA  guidelines,  which  categorizes 
hazardous  conditions  based  on  severity 
and  probability  of  occurrence.  These 
conditions  would  in  each  case  trigger  an 
investigation  by  the  oversight  agency, 
and  would  of  course  have  to  be 
corrected. 

3.  Oversight  Agency's  Investigatory  Role 


Ten  commenters  responded  generally 
to  this  issue:  five  States  currently 
authorized  to  investigate  accidents;  one 
State  not  authorized  to  investigate 
accidents;  the  NTSB;  and  three  other 
entities. 

The  most  important  issue  addressed 
by  the  commenters  was  whether  the 
State  oversight  agency  should  conduct 
its  own  independent  investigation  of 
accidents  or  merely  adopt  the  finrfingo 
of  the  transit  agemy.  Three  conunenters. 
including  the  NTSB,  stressed  that  the 
Stale  should  conduct  its  own 
independent  investigation  of  accidents. 

In  the  NPRM  we  do  not  propose  to 
specify  the  investigatory  powers  or 
procedures  the  State  oversight  agency 
should  possess  in  carrying  out  the 
provisions  of  the  rule.  RaUier.  the  State 
oversight  agency  should  determine  for 
itself  the  powers  it  fsels  necessary  to 
fulfill  its  responsibilities  under  this 
proposed  rule.  We  do  however,  seek 
commmt  on  whether  we  should 
prescribe  minimum  standards  for 


investigating  accidents  and 
imacceptable  hazardous  conditions. 
Also,  we  want  to  Hjimt^iiw  an  issue 
raised  by  two  commenters  concerning 
the  investigatory  reports  drafted  either 
by  the  State  oversignt  agency  or  at  its 
request.  They  suggested  that  we  adopt  a 

Erovisicm  not  allowing  those  reports  to 
B  subject  to  discovery  in  a  le^ 
proceeding.  Such  a  provision  generally 
would  preclude  the  use  of  those  reports 
for  public  purposes.  Our  preliminary 
view  is  that  this  statute  provides  FTA  no 
authority  to  prohibit  piu)lic  dialogue 
and  accordinoly  think  that  this  is  a  local 
issue.  We  seek  comment  in  this  area. 
Should  we  adopt  a  provision  barring  the 
ase  of  those  reports  for  any  purpose,  or 
as  evidence  in  a  trial,  or  should  we 
remain  silent  on  this  issue? 

4.  Use  of  Contractors  to  Conduct 
Investigations 

We  asked  in  the  ANPRM  whether 
States  shoiild  be  allowed  to  use 
contractors  to  investigate  accidents  and 
hazardous  conditions.  One  commenter 
responded  to  this  issue,  stating  that  the 
State  oversight  agency  should  Ixave  the 
option  to  decide  whether  to  use  a 
contractor.  We  agree.  Under  the  NPRM 
a  State  agency  or  transit  system  is  free 
to  use  contractors  for  any  purpose 
required  under  this  proposed  rule. 

F.  Certified  Transit  Safety  Professional 

The  comments  on  the  ANPRM  and 
during  the  piiblic  hearings  indicate 
concern  about  the  expertise  necessary  to 
implement  this  oversight  program. 
Many  in  the  transit  industiy  have 
maintained  that  the  rule's  requirements 
cannot  be  implemented  without  the 
involvement  of  safety  professionals.  We 
agree.  Significant  safety  expertise  is 
required  to  develop  a  system  safety 
program  standard,  to  monitor  its 
implementation  at  a  transit  system,  to 
perform  accident  investigations,  to 
compile  and  to  review  safety  audit 
reports,  and  to  perform  safety  reviews. 
The  NPRM  accordingly  proposes  that 
both  the  oversight  agency  and  the  transit 
agency  use  the  services  of  a  certified 
transit  safety  professional,  either  from 
within  their  own  organizations  or  ujider 
contract,  to  comply  with  the 
requirements  of  the  nUe.  Neither 
organization  may  xise  the  same  certified 
transit  safety  professional  to  carry  out 
this  proposed  rule. 

A  certified  transit  safety  professional 
is  one  who  has  successfully  completed 
the  education,  experience,  and  exam 
requirements  for  certification 
established  by  the  Board  of  Certified 
Safety  Profassionals,  or  who  is  a 
registered  professional  engineer  in 
system  safety.  Tliese  two  options 


essentially  are  equivalent,  since  both 
require  safety  engineering  degrees  from 
accredited  universities  (or  the 
equivalent  in  professional  safety 
experioKs),  a  minimum  of  four  years  of 
safety  professional  experience  (in 
addition  to  the  enginewing  degree  or 
equivalent  professional  safety 
experience),  and  a  high  level  of 
performance  on  at  least  one  general 
safety  examination.  Anyone  who 
succassfuUy  has  completed  these 
requirements  should  be  considmed 
competent  in  safety.  We  seek  comment. 
however,  on  whether  there  is  any 
educational  institution  or  other 
organization  capabfe  of  providing 
training  comparable  to  one  of  these  two 
options.  We  further  seek  comment  on 
whether  we  should  require  a  certified 
transit  safety  professional  to  have  a 
minimum  number  of  years  of  experience 
in  transit  safety.  In  addition,  we  seek 
comment  on  the  specific  expertise 
required  of  the  safety  personnel  who 
will  be  assisting  the  certified  transit 
safety  professionals  in  implementing  the 
requirements  of  section  28  at  oversight 
agencies  and  transit  authorities. 

This  NPRM  does  not  detail  the  day- 
to-day  duties  of  certified  transit  safety 
professionals,  but  rather  leaves  that 
specification  to  the  oversight  agency 
and  transit  agency.  FTA,  however, 
believes  that  certified  transit  safety 
professionals  should  be  responsible  for 
(1)  developing  a  system  safety  program 
standard  for.  the  oversight  agency  that,  at 
a  minimum,  complies  with  the  APTA 
guidelines  and  includes  an 
accoimtabiUty  fector;  (2)  examining  the 
transit  agency's  system  safety  program 
plan  to  determine  whether  it  conforms 
to  the  system  safety  program  standard 
established  by  the  oversight  agency;  (3) 
reviewing  the  semi-annual  safety  audit 
reports  submitted  by  the  transit  agency: 
(4)  conducting  the  biennial  safety 
review  of  the  rail  fixed  guideway 
system;  (5)  investigating  accidents  and 
unacceptable  hazardous  conditions;  (6) 
reviewing  corrective  action  plans;  and 
(7)  certifying  to  the  FTA  that  the  rule 
has  been  implemented.  We  seek 
comment  on  %vfaether  we  should 
mandate  the  inclusion  oimy  or  all  of 
these  items  in  the  final  nde. 

IV'.  Section-by-SectioB  Analysis 

Subpart  A— General  Provisions 
A.  Purpose.  (§659.1). 

This  part  explains  that  FTA  is  issuing 
this  NPRM  in  accordance  with  section 
3029  of  the  Intermodal  Surface 
Transportation  Effidency  Act  (rf  1991 
(Pub.L  102-240).  Section  3029  added 
section  28  to  the  FT  Act.  which  requires 
FTA  to  iasua  a  rule  aeating  a  State 
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oversight  program  in  which  a  State 
agency,  or  some  other  entity  designated 
by  the  State,  oversees  the  safety  of 
certain  rail  fixed  guideway  systems. 
This  proposed  rule  establishes  the 
framework  of  that  program  and  requires 
the  oversight  agency  to  report  certain 
findings  to  the  FTA. 

B.  Scope.  (§659.3). 

This  section  explains  that  the  rule 
applies  only  to  States  with  rail  fixed 
guideway  systems  not  regulated  by  the 
FRA.  To  determine  whether  a  particular 
State  is  covered  by  this  proposed  rule, 
the  State  must  determine  wnether  the 
system  in  question  falls  within  the 
definition  of  rail  fixed  guideway  system. 
If  so,  and  the  rail  fixed  guideway  system 
is  not  regulated  by  the  FRA,  the  State 
must  follow  the  requirements  of  this 
proposed  rule.  For  further  information 
on  the  definition  of  rail  fixed  guideway 
system  see  section  659.5  of  this  part. 

C  Definitions.  (§659.5). 

1.  Accident.  We  propose  to  define 
accident  as  an  event  involving  the 
operation  of  the  rail  fixed  guideway 
system  resulting  in  death,  or  injury 
requiring  hospitalization  within  twenty- 
four  hoxirs  of  the  event.  An  accident  also 
occurs  if  a  collision,  derailment,  or  fire 
results  in  more  than  $25,000  in  property 
damage,  or  if  the  system  is  evacuated  in 
an  emergency. 

2.  Accountability  factor.  The 
accountability  factor  means  a  document 
written  by  the  transit  agency  in  which 
it  identifies  the  tasks  essential  to  the 
safe  operation  of  the  rail  fixed  guideway 
system  and  Usts  the  senior  line  officials 
accountable  for  the  performance  of  each 
of  those  tasks. 

3.  Biennial  safety  review.  The  biennial 
safety  review  means  the  comprehensive 
and  formal  process  used  by  the 
oversight  agency  to  determine  the 
transit  agency's  compliance  with  its 
system  safety  program  plan. 

4.  Certified  transit  safety  professional. 
A  certified  transit  safety  profesisional 
means  a  person  who  either  has 
successfully  completed  the 
requirements  for  certification   . 
established  by  the  Boerd  of  Certified 
Safety  Professionals  or  is  a  registered 
professional  safety  engineer  in  system 
safety. 

5.  FTA.  FTA  means  the  Federal 
Transit  Administration. 

6.  Hazardous  condition.  Hazardous 
condition  means  a  condition  which  may 
endanger  human  life  or  property. 

7.  Investigation.  Investigation  means 
the  procedure  used  by  the  oversight 
agency  to  determine  the  probable  cause 
of  an  accident  or  unacceptable 
hazardous  condition.  Each  oversight 


agency  adopts  its  own  investigatory 
procedures. 

8.  Oversight  agency.  Oversight  agency 
means  an  agency  designated  by  a  State, 
or,  in  certain  cases,  the  entity 
designated  by  affected  States,  to 
establish  an  oversight  program 
complying  with  the  proposed  rule. 

9.  nml  fixed  guideway  system.  Rail 
fixed  guideway  system  means  any 
public  transportation  facility  not 
regulated  by  the  FRA  that  is  used  in  the 
calculation  of  fixed  guideway  route 
miles  under  section  9  of  the  FT  Act.  It 
must  either  occupy  a  separate  right-of- 
way  used  exclusively  for  public 
transportation  or  use  a  steel-wheeled 
catenary  or  other  rail  system  sharing  a 
right-of-way  with  other  forms  of 
transportation. 

10.  Safety  audit.  Safety  audit  means 
an  examination  or  process  conducted  by 
the  transit  agency  to  determine  whether 
it  is  following  the  procedures  contained 
in  its  system  safety  program  plan.  A 
safety  audit  is  not  a  periodic  endeavor 
but  rather  is  an  on-going  process. 

11.  System  safety  program  gu/de/jnes. 
The  system  safety  program  guidelines 
mean  the  guidelines  published  by  the 
American  Public  Transit  Association  in 
its  Manual  for  the  Development  of  Rail 
Transit  System  Safety  Program  Plans. 

12.  System  safety  program  plan.  The 
system  safety  program  plan  is  a 
document  written  by  the  transit  agency 
detailing  the  safety  policies,  objectives, 
responsibilities,  and  procedures  of  the 
transit  agency.  At  a  minimum,  it  must 
be  written  to  conform  to  the  oversight 
agency's  system  safety  program 
standard. 

13.  System  safety  program  standard. 
The  system  safety  program  standard 
means  the  standard  developed  and 
adopted  by  the  State  oversight  agency. 

It  must  comply  with  APTA's  Manual.for 
the  Development  of  Rail  Transit  System 
Safety  Program  Plans,  although  it  may 
contain  additional  or  more  stringent 
requirements. 

14.  Transit  agency.  Transit  agency 
means  an  entity  operating  a  rail  fixed  ■ 
guideway  system. 

15.  Unacceptable  hazardous 
condition.  An  unacceptable  hazardous 
condition  is  a  particular  kind  of 
hazardous  condition  determined  by 
using  the  Hazard  Resolution  Matrix 
contained  in  the  APTA  guidelines. 

D.  Withholding  of  Funds  for  Non- 
compliance. (§  659.7) 

This  section  is  taken  directly  from 
section  28  which  provides  FTA 
authority  to  withhold  Federal  funding 
from  a  State  or  an  urbanized  area  in  the 
State.  In  particular,  the  FTA  is 
authorized  to  withhold  up  to  five 


percent  of  an  affected  urbanized  area's 
apportioiunent  if  the  State,  in  the 
opinion  of  the  FTA,  is  not  in 
compUance  or  making  adequate  efforts 
to  comply  with  this  proposed  rule. 

The  san'ctions  for  non-comphance  do 
not  begin  until  October  1. 1994. 
Furthermore,  this  section  gives  the  FTA 
Administrator  the  discretion  to 
determine  whether  a  State  is  making 
adequate  efforts  to  comply  with  this 
proposed  rule. 

In  the  event  of  non-compliance  with 
this  proposed  rule,  the  Administrator 
may  withhold  funds  until  the  State 
comes  into  compUance. 

Subpart  B—The  Role  of  the  State 

A.  Designate  Oversight  Agency. 
(§659.21) 

In  this  section  we  describe  the  State's 
role  under  the  proposed  rule.  Basically, 
the  State  selects  the  agency  that  will 
oversee  the  rail  fixed  guideway  system. 
When  one  or  more  rail  fixed  guideway 
systems  operate  within  one  State,  that 
State  designates  a  single  agency  of  the 
State  to  create  an  oversight  program 
complying  with  the  NPRM.  When  the 
rail  fixed  guideway  system  operates  in 
at  least  two  States,  however,  the  affected 
States  are  permitted  to  designate  an 
entity,  other  than  the  rail  fixed 
guideway  system  itself,  to  establish  an 
oversight  program.  In  the  latter  case. 
States  are  not  obUgated  to  designate  an 
agency  of  either  State,  but  may  instead 
designate  another  entity,  such  as  a 
commission  or  a  board. 

We  encourage  a  State  to  designate  a 
separate  entity  for  the  multi- 
jurisdictional  system  and  come  to  an 
agreement  with  the  other  affected  States 
in  selecting  one  oversight  agency  to 
oversee  the  multi-jurisdictional  system. 

Subpart  C—The  Oversight  Agency's 
Role 

A.  Appoint  a  Certified  Transit  Safety 
Professional.  (§659.31) 

Under  the  NPRM.  the  oversight 
agency  is  required  to  appoint  a  certified 
transit  safety  professional  to  perfonn  the 
duties  required  of  the  oversight  agency. 
The  certified  transit  safety  professional 
may  be  an  employee  of  the  State  or  of 
the  oversight  agency,  or  may  be  an 
independent  contractor. 

Because  the  oversight  agency  may 
want  to  have  its  own  employees 
certified  as  a  transit  safety  professional, 
we  have  established,  in  subsection  b,  a 
grace  period  of  three  years  from  the 
effective  date  of  the  final  rule  for  the 
oversight  agency  to  appoint  a  certified 
transit  safety  professional. 
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B.  Adopt  System  Safety  Program 
Standard.  (§659.33) 

The  oversight  agency,  acting  on  behalf 
of  the  State,  must  adopt  and  develop  a 
system  safety  program  standard  which 
complies  vnth  the  APTA  guidelines 
dated  August  20, 1991.  Should  those 
guidelines  be  subsequently  modified, 
the  FTA  would  review  those 
modifications  to  determine  whether  to 
adopt  them.  In  essence,  FTA  is  adopting 
the  1991  edition  of  the  APTA 
guidelines;  we  do  not  automatically 
adopt  subsequent  revisions  in  this 
rulemaking. 

The  transit  agency  uses  the  system 
safety  program  standard  adopted  by  the 
oversight  agency  when  it  develops  its 
own  system  safety  program  plan.  By 
adopting  a  standard,  the  oversight 
agency  provides  a  minimum  level  of 
safety,  while  allowing  the  transit  agency 
to  develop  its  own  system  safety 
program  plan. 

C.  Require  System  Safety  Program  Plans. 
(§659.35) 

I  'The  oversight  agency  must  require  the 
transit  agency  to  adopt  and  implement 
a  system  safety  program  plan 
conforming  to  the  oversight  agency's 
system  safety  program  standard  and 
containing  the  accountability  factor. 

D.  Review  System  Safety  Program  Plan 
and  Semi-annual  Safety  Audit  Reports. 
(§659.37) 

I  ;In  general,  this  section  requires  the 
ptersight  agency  to  monitor  the  transit 
agency's  system  safety  practices  by 
reviewing  and  approving  the  system 
safety  program  plan  and  reviewing  Uie 
semi-annual  safety  audit  reports.  This 
section  ensures  that  the  oversight 
agency  periodically  reviews  the  transit 
agency's  system  safety  program  plan  by 
establishing  a  schedule  of  review. 

The  oversight  agency  must  review  and 
approve,  in  writing,  the  transit  agency's 
first  system  safety  program  plan 
required  under  this  proposed  rule  before 
October  1, 1994.  Every  two  years  after 
that  date  the  oversight  agency  must 
repeat  this  process. 

E.  Conduct  Biennial  Safety  Reviews. 
(§659.39) 


In  addition  to  monitoring  the  transit 
agency  by  reviewing  its  system  safety 
program  plan  and  semi-annual  audit 
reports,  the  oversight  agency  also 
monitors  the  transit  agency  by 
conducting  biennial  safety  reviews.  The 
biennial  safety  review  is  conducted  on- 
site  and  we  encourage  the  review  to  be 
conducted  by  the  certified  transit  safety 
professional. 


F.  Conduct  Investigations.  (§  659.41) 

This  section  addresses  the  role  of  the 
oversight  agency  in  investigating 
accidents  and  hazardous  conditions.  If 
an  accident  has  occurred,  the  oversight 
agency  must  investigate  it  imless  that 
particular  accident  is  being  investigated 
by  the  NTSB.  If  the  NTSB  is  conducting 
an  investigation,  the  oversight  agency 
may  choose  not  to  investigate  and  may 
adopt  NTSB's  findings.  But  even  if  it 
elects  to  conduct  its  own  investigation, 
the  State  oversight  agency  should 
review  the  findings  of  the  NTSB. 

The  oversight  agency  is  not  required 
to  investigate  all  hazardous  conditions, 
but  only  unacceptable  hazardous 
conditions.  An  unacceptable  hazardous 
condition  is  determined  by  the  transit 
agency  using  the  Hazard  Resolution 
Matrix  contained  in  the  APTA 
guidelines.  We  note  here  that  an 
oversight  agency  may  also  investigate 
hazardous  conditions  as  well,  under  its 
own  independent  authority. 

Under  tnis  section,  an  oversight 
agency  establishes  its  own  procedures 
for  conducting  investigations,  deciding 
for  itself  the  Idnd  of  investigation  to 
conduct.  For  example,  an  agency  may 
choose  to  use  its  own  personnel  to 
conduct  the  investigation  or  it  may 
choose  to  use  a  procedure  similar  to  that 
used  by  the  NTSB  where  the  oversight 
agency  would  use  transit  agency 
persoimel  to  conduct  the  actual 
investigation  at  the  direction  of  the 
oversight  agency.  We  encourage  the 
States  to  examine  the  investigatory 
procedures  used  by  the  NTSB  as  well  as 
by  those  States  which  ciirrently  have 
investigatory  authority. 

G.  Require  Corrective  Actions.  (§  659.43) 

This  section  requires  hazardous 
conditions  to  be  corrected  or  eliminated 
by  the  transit  agency.  The  transit  agency 
need  not  inform  the  oversight  agency 
that  it  has  discovered  a  hazardous 
condition,  nor  seek  the  oversight 
agency's  permission  to  correct  or 
eliminate  it. 

On  the  other  hand,  the  transit  agency 
must  notify  the  oversight  agency  that  it 
has  discovered  an  unacceptable 
hazardous  condition  within  the  time 
fr^me  specified  by  the  oversight  agency. 
The  transit  agency  must  then  take 
whatever  actions  are  necessary  to 
address  the  problem  and  then  submit  a 
corrective  action  plan  to  the  oversight 
agency  specifying  how  it  has  or  will 
have  corrected  or  eliminated  the 
imacceptable  hazardous  condition.  The 
oversi^t  agency  must  review  and 
approve  this  corrective  action  plan. 

This  section  also  requires  that 
hazardous  conditions  whidi  have 


caused  an  accident  must  also  be 
corrected  ac^rding  to  a  corrective 
action  plan. 

H.  Report  to  the  Federal  Transit 
Administration.  (§  659.45) 

This  section  requires  the  oversight 
agency  to  submit  annual  summaries  and 
copies  of  certain  reports  to  the  FTA.  The 
oversight  agency  must  annually 
summarize  its  oversight  activities, 
including  any  investigation  it 
undertakes  or  biennial  safety  review  it 
conducts  and  including  the  status  of 
corrective  action  plans.  In  addition,  the 
oversight  agency  must,  if  FTA  requests, 
submit  copies  of  reports  of  accidents 
and  unacceptable  hazardous  conditions. 
Corrective  action  plans  must  be 
submitted  to  the  FTA,  upon  request,  as 
well. 

I.  Certify  Compliance.  (§  659.47) 

The  oversight  agency  must  annually 
certify  to  the  FTA  that  it  is  in 
compliance  with  this  proposed  rule. 

Subpart  D—The  Oversight  Agency's 
Relationship  With  the  Transit  Agency 

A.  Transit  Agency  Responsibilities. 
(§659.51) 

For  an  oversight  program  to  be 
successful,  the  oversight  agency  and  the 
transit  agency  must  form  a  good 
working  relationship  in  which  both 
parties  perform  certain  roles.  This 
section  defines  the  role  of  the  transit 
agency  in  this  oversight  program. 

Because  section  28  auUiorizes  FTA  to 
create  only  a  State  oversight  program. 
we  have  defined  the  role  of  the  transit 
agency  indirectly  by  proposing  a  two- 
tiered  program.  Under  this  program,  the 
oversight  agency  must  perform  certain 
tasks  and,  in  turn,  require  the  transit 
agency  to  perfonn  other  complementary 
tasks. 

This  section  accordingly  is  divided 
into  three  subsections:  Subsection  (a), 
which  specifies  those  activities  that  the 
transit  agency  must  perform;  subsection 
(b),  which  specifies  those  occurrences 
that  the  transit  agency  must  report  to  the 
oversight  agency;  and  subsection  (c), 
which  requires  the  transit  agency  to 
submit  certain  reports  to  the  oversight 
agency. 

Subsection  (a]  contains  the  essence  of 
the  relationship  between  the  transit 
agency  and  the  oversight  agency  and 
specifies  those  activities  that  the  transit 
agency  must  perform  for  this  oversight 
scheme  to  work. 

The  most  important  function  the 
transit  agency  performs  is  developing  a 
system  safety  program  plan.  Based  on 
the  comments  we  have  received,  most 
transit  agencies  have  already  developed 
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and  implamfloted  •  system  safety 
program  plan  unioue  to  their  systems. 
Under  the  NPRM.  nowever,  the  transit 
agency's  system  safety  prooam  plan 
must  conform  to  its  oversi^t  ^ncy's    . 
system  safety  program  standard  Hence, 
the  transit  tgency  continues  to  be  the 
entity  ultimately  responsible  for 
developing  its  own  unique  system  safety 
program  plan,  while  the  oversight 
agency  is  responsible  for  developing  the 
standards  it  determines  to  be 
appropriate,  thus  ensuring  the  safety  of 
the  systems  within  its  jxirisdictioi. 
Subsection  (a)  also  requires  the 
oversight  agency  to  ensure  that  the 
system  saf^  program  plan  is  updated 
when  needed. 

Another  critical  function  the  transit 
agency  performs  is  to  audit  its 
implementation  of  its  system  safety 
program  plan.  The  audit  should  be 
performed  by  the  certified  transit  safety 
professional  according  to  the  procedures 
developed  or  adopted  by  the  oversight 
agency. 

The  transit  agency  also  is  responsible 
for  classifying  hazardous  conditions 
according  to  their  severity.  Because  the 
transit  ageucy  and  the  oversight  agency 
must  ^gree  on  this  fundamental  issue, 
this  provision  of  the  NPRM  requires 
hazardous  conditions  to  be  classified 
according  to  the  Hazard  Resolution 
Matrix  contained  in  APTA's  guidelines. 
Once  hazardous  conditions  are 
classified,  the  oversight  agency  knows 
which  hazardous  conditions  it  must 
investigate  imder  this  proposed  rule  and 
section  28. 

After  classifying  hazardous 
conditions,  the  transit  agency  must 
correct  or  eliminate  them  Mrithin  the 
time  period  specified  by  the  oversight 
agency.  If  a  condition  is  an  unacceptable 
hazardous  condition,  the  transit  agency 
must  correct  or  eliminate  it  as  soon  as 
practicable.  Then,  the  transit  agency 
must  prepare  a  corrective  action  plan  for 
the  oversight  agency's  approval. 
Approval  of  the  corrective  action  plan 
by  the  ove'<:ight  agency  ensures  that  it 
is  perfbraung  its  role  under  section  28 
and  ensures  the  safety  of  the  rail  fixed 
guideway  system. 

The  transit  agency  must  designate  a 
certified  transit  safety  professional  to 
perform  its  role  under  this  proposed 
rule,  just  as  the  oversight  agency 
appoints  one  to  perform  its  role.  Both 
the  oversight  agency  and  the  transit 
agency  appoint  a  certified  transit  safety 
professional  to  ensiue  that  both  entities 
use  a  certified  person  to  perform  the 
functions  of  implementing  this 
oversight  program  and  ensuring  the 
safety  of  rail  fixed  guideway  systems. 
Moreover,  communication  between  the 
two  agencies  is  enhanced  when  the 


contact  persons  have  received  the  same 
training  end  understand  the  concept  of 
system  safety. 

Although  the  NPRM  proposes  only 
that  the  transit  agency's  certified  transit 
safety  professional  perform  the  safety 
audits  and  prepare  the  semi-annual 
safety  audit  reports,  we  encourage  them 
to  play  a  much  greater  role  in  the  system 
saraty  program  plan  process. 

Subsection  (b)  lists  those  occurrences 
that  the  transit  agency  must  report  to  the 
oversight  agency.  This  list  represents 
those  occurrences  that  we  believe  the 
oversight  agency  must  know  about  to  be 
able  to  perform  its  role  under  section  28. 
Subsection  (b),  however,  gives  the 
oversight  agency  the  authority  to 
determine  when  it  would  Uke  to  be  told 
about  certain  events.  For  example,  the 
oversight  agency  may  wish  to  be 
notified  within  a  few  hours  of  a  fetal 
accident.  On  the  other  band,  it  may  set 
difiierent  notification  time  periods  for 
other  occurrences  such  as  the  discovery 
of  an  unacceptable  hazardous  condition. 

Subsection  (c)  of  this  section  requires 
the  transit  agency  to  submit  copies  of  its 
semi-ennual  safety  audit  reports  to  the 
oversight  agency.  This  requirement 
ensures  that  the  transit  agency  is 
implementing  its  system  safety  program 
phm. 

Subpart  E— Certifying  Compliance 

A.  Contents  of  the  Certification. 
(§659.61) 

In  this  section,  the  oversight  agency  is 
required  to  annually  certify  before 
October  1  of  each  year,  that  it  is  in 
compliance  with  this  part.  It  is 
important  to  note  that  for  the  oversight 
agency  to  be  in  compliance  with  this 
part  it  must  also  ensure  that  the  transit 
agency  is  performing  its  role  under  this 
proposed  rule. 

V.  Regulatory  Process  Matters 

A.  Executive  Order  12866 

The  FTA  has  evaluated  the  costs  and 
benefits  to  the  States  of  creating  an 
oversight  program  to  oversee  the  safety 
of  rail  fixed  guideway  systems  and  has 
determined  that  this  proposed  rule  is 
not  a  major  rule  under  Executive  order 
12866  because  the  costs  of  creating  the 
oversight  program  is  not  likely  to  exceed 
$100  miUion  in  any  one  year. 

B.  Departmental  Significance 

This  proposed  rule  is  a  "significant 
regulation"  under  the  Department's 
Regulatory  PoUcies  and  Procedures, 
because  it  changes  an  important 
Departmental  policy.  That  poUcy 
change  requires  the  States  to  oversee  the 
safety  of  rail  fixed  guideway  systems, 


something  the  Federal  govenunent  has 
never  before  required. 

C.  Regulatory  Flexibility  Act 

In  accordance  with  5  U.S.C.  603(iJ. 
the  Fed^;^  Transit  Administration  has 
evaluated  the  effects  of  this  propo^ 
rule  on  small  entities.  Based  on  this 
evaluation,  the  agency  hereby  certifies 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
siiDstantial  number  of  small  entities 
because  the  affected  transit  agencies 
Ukely,  in  most  if  not  all.  cases  will  be 
large.  We  seek  comment  on  whether  any 
small  entity  will  be  significantly 
affected  economically. 

D.  Paperwork  Reduction  Act 

This  proposed  rule  includes 
information  collection  requirements 
subject  to  the  Paperwork  Reduction  Act. 
A  request  for  Paperwork  Reduction  Act 
approval  will  be  submitted  to  the  Office 
of  Management  and  Budget  in 
conjunction  with  this  proposed  rule. 
Information  collection  requirements  are 
not  effective  until  the  Paperwork  Act 
clearance  has  been  received. 

E.  Executive  Order  12612 

We  have  reviewed  this  proposed  rule 
under  the  requirements  of  Executive 
order  12612  on  Federalism.  Although 
the  Federal  Transit  Administration  has 
determined  that  this  proposed  rule  has 
significant  Federalism  implications  to 
warrant  a  Federalism  assessment,  this 
rulemaking  is  mandated  by  the  FT  Act, 
which  requires  a  State  to  create  an 
oversight  agency  to  oversee  the  safety  of 
rail  fixed  guideway  systems. 

In  considering  the  Federalism 
implications  of  the  proposed  rule,  FTA 
has  focused  on  several  key  provisions  of 
Executive  order  12612. 

Necessity  for  action.  This  proposed 
rule  is  mandated  by  law,  which  requires 
that  rail  fixed  guideway  systems  be 
subject  to  State  oversi^t. 
Approximately  twenty-one  States  have 
current  rail  fixed  guideway  systems 
operating  within  their  jurisdictiors.  Of 
those,  only  four  States  have  established 
a  State  oversight  program,  which  means 
that  seventeen  States  have  no  formal 
oversight  program  at  the  State  level. 
Since  literally  millions  of  people  ride 

Eublic  transportation  daily,  Congress 
as  determined  that  there  should  be  an 
entity  overseeing  the  safety  practices  of 
these  rail  fixed  guideway  systems. 

Consultation  with  State  and  local 
governments.  FTA's  mission  is  to 
provide  financial  assistance  to  mass 
transportation  systems  throughout  the 
nation,  and  the  agency  thus  provides 
grants  to  State  and  local  goverrrnients. 
Because  this-rule  will  affect  almost  half 
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of  the  States  as  well  as  many  local 
governments,  we  published  an  ANPRM 
in  the  Federal  Register  on  June  25, 
1992.  at  57  FR  28572  to  solicit  the  views 
of  State  and  local  governments.  In 
addition,  we  held  three  pubUc  hearings 
in  conjunction  with  the  ANPRM.  In 
short,  we  actively  sought  the  views  and 
comments  of  the  affected  States. 

Need  for  Federal  action.  This  rule 
responds  to  a  Congressional  mandate 
but  is  designed  to  give  a  State  maximum 
flexibiUty  in  designing  its  own  oversight 
program.  The  NPRM  proposes  criteria 
which  a  State  is  fiee  to  expand  upon. 

Authority.  The  statutory  authority  for 
this  proposed  rule  is  discussed 
elsewhere  in  this  preamble. 

Pre-emption.  This  rule  does  not.  as 
such,  pre-empt  State  or  local  law.  There 
may  be  instances  in  which  a  State  or 
local  agency  faces  a  conflict  betwreen 
compUance  with  the  proposed  rule  and 
State  and  local  requirements.  Because 
compliance  with  the  rule  is  a  condition 
of  Federal  financial  assistance,  State  and 
local  governments  have  the  option  of 
not  seeking  the  Federal  funds  if  they  do 
not  choose  to  comply  with  this  rule. 

F.  National  Environmental  Policy  Act 

The  agency  has  determined  that  this 
proposed  rule  has  no  environmental 
implications.  Its  purpose  is  to  create  a 
State  oversight  program  designed  to 
oversee  the  safety  of  rail  fixed  guideway 
systems. 

G.  Energy  Impact  Implications 

I  "This  regulation  does  not  affect  the  use 
of  energy  because  it  creates  a  State 
oversight  program  designed  to  oversee 
the  safety  of  rail  fixed  guideway 
systems. 

List  of  Subjects  in  49  CFR  Part  699 

Grant  programs — transportation. 
Incorporation  by  reference.  Mass 
transportation,  Reporting  and 
recordkeeping  requirements.  Safety. 
Transportation. 

Accordingly,  for  the  reasons  cited 
above,  the  agency  proposes  to  amend 
title  49  of  the  Code  of  Federal 
Regulations  by  adding  a  new  part  659, 
to  read  as  follows: 

PART  65»-nAIL  RXED  GUIDEWAY 
SYSTEMS;  STATE  SAFETY 
OVERSIGHT 

Subpart  A— General  Provisiona 

659.1    Purpose. 
659.3    Scope. 
659.5    Definitions. 
659.7    Withholding  of  funds  for  non- 
compliance. 


Sut)part  B— The  Rde  of  the  Stale 

659.21    Designate  oversight  agency. 

'  Subpart  C— The  Overatght  Agency's  Rde 

659.31    Appoint  a  certified  transit  safety 

professional. 
659.33    Adopt  system  safisty  program 

standard. 
659.35    Require  system  safety  program 

plans. 
659.37    Review  system  safety  program  plan 

and  semi-annual  safety  audit  reports. 
659.39    Conduct  biinnial  sa£Bty  reviews. 
659.41    Conduct  investigations. 
659.43    Require  corrective  actions. 
659.45    Report  to  the  Federal  Transit 

Administration. 
659.47    Certify  compliance. 

Subpart  O— The  Oversight  Agenc/a 
Relationship  WHh  The  Transit  Agency 

659.51    Transit  agency  responsibilities. 

Subpart  E-€ertifylng  Compliance 

659.61    Contents  of  certification. 

Appendix  to  Part  659— Sample 
Certification  of  Coiiq>liance 

Authority:  Federal  Transit  Act,  as  amended 
(49  U.S.C  app.  1601  et seq). 

Subpart  A— General  Proviaions 

f659.1    Purpoaa. 

This  part  implements  section  3029  of 
the  Intermodal  Surface  Transportation 
Efficiency  Act  of  1991  (Pub.  L.  102-240, 
105  Stat.  1914)  which  added  section  28 
to  the  Federal  Transit  Act,  as  amended 
(FT  Act).  Section  28  requires  a  State  to 
oversee  the  safety  of  rail  fixed  guideway 
systems  through  a  designated  oversight 
agency.  This  part  addresses  the 
responsibility  of  the  oversight  agency  to 
oversee  the  rail  fixed  guideway  system 
and  to  report  its  findings  to  the  Federal 
Transit  Administration. 

I659J    Scope. 

This  part  applies  to  a  State  that  has 
within  its  boimdaries  a  rail  fixed 
guideviray  system  not  regulated  by  the 
Federal  Raibtiad  Administration  (FRA). 

f  659.5    Definitions. 

As  used  in  this  part — 

Accident  means  any  event  involving 
the  operation  of  a  rail  fixed  guideway 
system  resulting  in: 

(1)  Death  dira:tly  related  to  the  event; 

(2)  Injury  requirmg  hospitalization 
within  twenty-fotir  hours  of  the  event; 

(3)  A  coUision,  deraihnent,  or  fire 
causing  property  damage  in  excess  of 
$25,000;  or 

(4)  An  emergency  evacuation. 
Accountability  factor  means  a  written 

determination  by  the  transit  agency  of 
the  tasks  essential  to  the  safe  operation 
of  the  rail  fixed  guideway  system  and 
the  designation  uf  transit  agency 
officials  accountable  for  the 
performance  of  those  tasks. 


Biennial  safety  review  means  a  formal, 
comprehensive  examination  of  a  transit 
agency's  safety  practices  to  determine 
whether  they  comply  with  the  policies 
and  procedures  required  under  the 
transit  agency's  system  safety  orogram 
plan. 

Certified  transit  safety  professional 
means  a  person  who  has  successfully 
completed  the  Safety  Professional 
Certification  requirements  established 
by  the  Board  of  Certified  Safety 
Professionals,  208  Burwash  Avenue, 
Savoy.  Illinois  61874-9510.  or.  a 
registered  professional  engineer  in 
system  safety. 

FTA  means  the  Federal  Transit 
Administration,  an  agency  of  the  U.S. 
Department  of  Transportation. 

Hazardous  condition  means  a 
condition  which  may  endanger  human 
life  or  property. 

Iiwestigation  means  a  process  to 
determine  the  probable  cause  of  an 
accident  or  an  imacceptable  hazardous 
condition. 

Oversight  agency  means  the  entity, 
other  than  the  transit  agency,  designated 
by  the  State  or  several  States  to 
implement  this  part. 

Rail  fixed  guideway  system  means  any 
public  transportation  facility: 

(1)  Not  regulated  by  the  Federal 
Railroad  Administration; 

(2)  Which  occupies  a  separate  right- 
of-way  exclusively  for  public 
transportation  service,  or  uses  a  steel- 
wheeled  fixed  catenary  or  other  rail 
system  sharing  a  right-of-way  with  other 
forms  of  transportation;  and 

(3)  Which  is  included  in  the 
calculation  of  fixed  guideway  route 
miles  under  section  9  of  the  FT  Act. 

Safety  audit  means  a  methodical, 
ongoing,  internal  examination  of  a 
transit  agency's  safety  practices  to 
determine  whether  they  comply  with 
the  policies  and  procedures  required 
under  the  transit  agency's  system  safety 
program  plan. 

System  safety  program  guidelines 
means  the  American  Public  Transit 
Association's  Manual  for  the 
Development  of  Rail  Transit  System 
Safety  Program  Plans. 

System  safety  program  plan  means  a 
document  written  by  the  transit  agency 
detailing  its  safety  policies,  objectives.     - 
responsibilities,  and  procedures  and 
containing  the  accountabiUty  factor. 

System  safety  program  standard 
means  the  standard  developed  and 
adopted  by  the  State  oversight  agency 
which,  at  a  minimum,  complies  with 
the  American  PubUc  Transit 
Association's  Manual  for  the 
Development  of  Rail  Transit  System 
Safety  Program  Plans. 
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Trensit  a^ncy  xaeans  «n  entity 
operstiiig  a  rail  fixed  guideway  system. 

Unac^ptable  hanrdous  conStioas 
means  a  hazardous  condition 
deterraincd  to  be  an  unacceotable 
hazardous  condition  using  tne  Hazard 
Resohition  Matrix  of  the  Rail  Safety 
Audit  Manual  published  by  the 
American  Pidiuc  Transit  Association. 

}CS9>7   WNMwMhtQ  ei  funos  tof  no(v> 


The  Administrattn-  of  the  FTA  may 
withhold  up  to  five  percent  of  the 
amoimt  required  to  be  apportioned  for 
use  in  any  State  or  affsded  urbanized 
area  in  such  State  under  section  9  for 
any  fiscal  year  beginning  after 
September  30. 1994,  if  the  State  in  the 
previous  fiscal  veer  has  not  met  the 
requirements  of  this  part  and  the 
Administrator  determines  that  the  State 
is  not  making  adequate  efforts  to  comply 
with  this  p«rt. 

Subpart  B-TIM  Role  Of  ttM  State 

|68a.21    DeelgnaieoveraigM  agency. 

(a)  For  a  transit  agency  or  agendas 
within  a  sii^  State,  the  State  must 
designate  an  agency  of  the  State  to 
impleOMBt  the  requiremMits  of  this  part. 

(b)  For  a  tran^  sgency  operating  a 
system  within  more  than  one  State, 
those  States  may  designate  a  single 
entity,  other  than  the  transit  sgency,  to 
implement  the  requirements  of  this  part 

Subpart  C— The  Ovaraight  Aganc/a 
Role 

%  668.31    Appoait  a  eertMed  wefMii  sdsiy 

(a)  Except  as  i»oirided  in  paragraph 
(b)  of  this  section,  the  oversight  agency 
must  desigrnte  s  certified  transit  sa5rty 
professional  to  implement  the 
requirements  of  this  part.  The  designee 
may  be  a  State  oversight  agency 
employee  or  a  contractor. 

(d)  An  oiwrsight  agency  satisfies  the 
provisions  of  paragraph  (a)  of  this 
section  if  the  individual  designated  to 
implement  the  requirements  of  this  part 
is  certified  as  a  transit  safisty 
professitHial  within  three  yeers  of  the 
effective  date  of  the  final  rule. 


(b)  APTA's  Manual  specifies 
procedures  for  developing  a  system 
safety  program  plan.  It  also  contains  a 
sample  format  for  a  system  safety 
program  plan,  generally  discusses  the 
principle  of  system  safety,  and 
specifioally  addresses  certain  issues 
(Titical  to  U>e  safe  operation  of  a  rail 
fixed  guideway  system. 

(c)  The  incorporation  by  reference  of 
the  American  Ihiblic  Transit 
Association's  Manual  ftv  the 
Development  of  Rail  Transit  Systems 
Safety  Program  Plans  has  been 
submitted  to  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  of  the 
Manual  may  be  obtained  from  the 
American  Public  Transit  Association, 
1201  New  York  Avenue,  NW., 
Washington  DC  20005>3917,  (202)  693- 
4000.  Copies  also  may  be  inspected  at 
the  Federal  Transit  Administration, 
room  6432, 400  7th  Street.  SW.. 
Washington,  DC  20590. 

I6S9J5    Require  syelem  safety  program 
plane. 
The  oversight  agency  must  reouire 

that  the  transit  agency  adopt  and 
implement  a  system  safety  program  plan 
conforming  to  the  oversight  agency's 
system  safety  program  standard,  llie 
system  safety  program  plan  must  also 
contain  the  accountability  factOT. 

i659J7    Review  eyataoi  safety  program 
plan  and  samKanmial  safety  audit  reports. 

The  oversight  agency  must: 

(a)  Approve  the  transit  agency's 
system  safety  program  plan  before 
October  1, 1994: 

(b)  After  September  30, 1994,  review 
and  approve  tne  transit  agency's  system 
safety  program  plan  in  writing  at  least 
eveiy  two  years; 

(c)  Develc^  safety  audit  procedures; 
and 

(d)  Review  the  semi-annual  safety 
audit  reports  prepared  by  the  transit 
agency  under  §  659.51(a)(3). 

1659.39    Conduct  biennial  safety  reviews. 
The  oversight  agency  must  conduct  s 
bienzkial  safety  review  of  the  transit 
sgMicy,  on-site,  and  prepare  and  issue  a 
report  ocmtaining  finding  and 
recommendations  resulting  bom  that 
review. 


(a)  The  owsight  agmcy  must  develop 
and  adopt  a  system  safety  program 
standartl  that,  at  a  minimi  nn — 

(1)  Complies  with  the  American 
Public  Transit  Aseodatian's  Manual  for 
the  Development  of  Rail  Transit  System 
Safety  Pro^m  Plans  (APTA's  Manual) 
published  on  August  20, 1991,  hereby 
incorporate<^  by  reference;  and 

(2)  Indudes  the  accountability  fsdor. 


1659.41 

(a)  Unless  the  National  Transportation 
Safsty  Board  has  investigated  or  will 
inve^gate  an  acddent,  the  oversight 
agency  must  investigate  aoddents  and 
unacceptable  hazardous  conditions 
occiuring  at  a  transit  agency  under  its 
jurisdiction. 

(b)  The  oversight  agency  must 
establish  its  own  procedures  to 


investigate  acddents  and  unacceptable 
hazardous  conditions. 

1659.43    ftequire  corrective  actions. 

(a)  The  oversight  agency  must  require 
the  tranfi)  agenf:y  to  corred  or  eUminate 
anv  hazvdous  condition. 

(b)  The  oversight  agency  must  reqiiire 
the  transit  agency  to  corred  or  eliminate 
any  unacceptable  hazardous  condition 
or  any  hazardous  condition  whidi  has 
resulted  in  an  acddent  in  accordance 
with  a  corrective  action  plan  approved 
by  the  oversight  agency. 

i659.45Report  to  the  Federal  TransH 
Adminlsaation. 

(a)  In  a  report  to  the  FTA,  submitted 
before  Odober  1  of  eadi  year,  the 
oversight  agency  mtist  annually 
siunmarize: 

(1)  Its  oversight  activities,  induding 
biennial  safety  reviews  and 
investigations  conduded  under  this 
part;  and 

(2)  The  statiis  of  corrective  action 
plans. 

(b)  Reports  of  acddents,  hazardous 
conditi<ms.  and  corrective  action  plans 
must  be  forwarded  to  the  FTA  upon 
request. 

(c)  These  reports  and  annual 
summaries  must  be  sent  to:  The  Federal 
Transit  Administration,  Office  of  Safety 
and  Security,  400  7th  Street.  S.W., 
Washington,  D.C  20590. 

1659.47    Certify  compHanca. 

The  oversight  agency  must  annually 
certify  compliance  as  spedfied  in 
subpart  E  of  this  part. 

Subpart  D— The  Overalght  Agency'a 
Reiationahip  With  the  TranaH  Agency 

f  659.51    Transit  agency  responsibUitles. 

(a)  The  oversight  agency  must  require 
the  transit  agency  to: 

(1)  Establish  and  implement  a  system 
safety  program  plan  conforming  to  the 
oversight  agency's  system  safety 
program  standard  by  Odober  1, 1994 
and  update  it  as  necessary; 

(2)  Perform  safety  audits  of  its  safety 
practices  on  an  ongoing  basis  using 
minimum  procediues  established  by  the 
oversight  agency; 

(3)  Prepare  and  submit  semi-annual 
safety  audit  reports  to  the  oversight 
agency  on  a  date  spedfied  by  the 
oversight  agency: 

(4)  Uassify  hazardous  conditions 
according  to  the  Hazard  Resolution 
Matrix  of  APTA's  Rail  Safety  Audit 
Manual; 

(5)  Corred  hazardous  conditions 
within  a  time  period  spedfied  by  the 
oversight  agency; 

(6)  Designate  a  certified  transit  safety 
professional  or  an  individual  who  will 
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become  a  certified  transit  safety 
professional  within  three  years  of  the 
date  of  the  final  rule  to  perform 
continuous  safety  audits  of  the  transit 
agency  and  compile  and  submit  a  semi- 
annual safety  audit  report  to  the 
oversight  agency;  and 

(7)  Prepare  plans  to  corred 
unacceptable  hazardous  conditions  or 
any  hazardous  condition  which  caused 
an  accident  within  a  time  period 
spedfied  by  the  oversight  agency. 

(b)  Within  a  period  of  time  specified 
by  the  oversight  agency,  the  oversight 
agency  must  require  the  transit  agency 
to  report  accidents  and  unacceptable 
hazardous  condiUons  to  the  oversight 
agency. 


Subpart  E— Certifying  Compliance 

f  659.61    Contsnta  of  certification. 

(a)  Before  Odober  1, 1994,  and 
annually  thereafter,  the  oversight  agency 
must  certify  to  the  FTA  that  it  has 
complied  writh  the  requirements  of  this 
part.  Each  certification  shall  comply 
with  the  applicable  sample  certification 
provided  in  the  appendix  to  this  part. 
Each  certification  shall  be  sent  to:  The 
Federal  Transit  Administration.  Office 
of  Safety  and  Security,  400  7th  Street, 
SW.,  Washington,  DC  20590. 

(b)  Each  certification  must  be  signed 
by  an  appropriate  offidal  authorized  by 
the  oversight  agency  and  must  comply 
with  the  applicable  sample  certification 
provided  in  the  appendix  to  this  part. 


Appendix  to  Part  659 — Sample 
Certification^f  Compliance 

This  appendix  contains  an  example  of 
certification  language. 

I,  (name),  (title),  certify  that  (name  of  the 
oversight  agency)  has  a  State  oversight 
program  that  meets  the  requirements  of  49 
CFR  Part  659  and  further  certify  that  neither 
I,  (name),  nor  (name  of  the  oversight  agency) 
nor  its  contractors  has  a  conflict  of  interest 
with  any  rail  fixed  guideway  system  overseen 
as  a  result  of  49  CFR  Part  659. 

Issued:  December  3, 1993. 
Gordon  J.  Linton, 
Administrator. 

(FR  Doc.  93-29931  Filed  12-8-93;  8:45  am) 
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ADMINISTRATIVE  COMMITTEE  OF 
THE  FEDERAL  REGISTER 

ICFRPartll 

Pric*  Changes  to  Federal  Register 
Publications 

AGENCY:  Administrative  Committee  of 
the  Federal  Register  (AC3TI). 

ACTION:  Final  rule  with  request  for 
comments. 

SUMMARY:  The  Administrative 
Committee  of  the  Federal  Register 
(ACFR)  announces  increases  in  the 
prices  of  Federal  Register  publications. 
The  price  changes  apply  to  nnnnnl 
subscription  rates  for  the  daily  Federal 
Register,  the  Code  of  Federal 
Regulations  (CFR),  the  Weekly 
Compilation  of  Presidential  IDocuments, 
the  Federal  Register  Index  and  LSA  (List 
of  CFR  Sections  Affected),  as  well  as  to 
the  single  issue  price  of  the  daily 
Federal  Register.  These  price  changes 
are  necessary  to  more  accurately  reflect 
the  Government's  cost  of  production 
and  distribution  of  these  publications. 

DATiS:  The  changes  to  1  CFR  11.2 
(Federal  Register),  1  CFR  11.4  (The 
United  States  Government  Manual),  1 
CFR  11.6  (Weekly  Compilation  of 
Presidential  Documents),  1  CFR  11.7 
(Federal  Register  Index),  and  1  CFR  11.8 
(LSA)  are  effective  on  January  10, 1994. 
The  changes  to  1  CFR  11.3  (CFR)  are 
effective  January  1, 1994.  Comments 
will  be  accepted  until  January  1, 1994. 

ADDRESSES:  By  U.S.  Mail:  Office  of  the 
Federal  Register,  National  Archives  and 
Records  Administration,  Washington, 
DC  20408.  By  private  delivery  services: 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700, 
Washington,  DC  20002.  By  telefax:  202- 
523-6866.  By  electronic  mail  on  FREND 
(Federal  Register  Electronic  News 
Delivery  service):  202-275-1538  or  202- 
275-0920. 


FOR  FURTHER  INFORMATION  CONTACT: 

Michael  White  at  202-523-4534. 
SUPPLEMENTARY  INFORMATION:  The 
Administrative  Committee  of  the 
Federal  Register,  which  establishes 
prices  for  Federal  Register  publications, 
has  recently  determined  that  price 
adjustments  to  certain  subscriptions  and 
single  issues  are  necessary  to  operate  on 
a  sound  fiscal  basis. 

On  September  1, 1992.  the 
Administrative  Committee  published  a 
final  rule  aimouncing  the  results  of  a 
review  of  its  pricing  pohcies,  57  FR 
40024  (September  1. 1992).  The 
Administrative  Committee  ascertained 
that  price  changes  were  necessary  to 
mova  toward  full  recovery  of  increased 
costs  attributable  to  printing  and  labor 
expenses  at  the  Government  Printing.. 
Office  plant  and  prior  postal  rate 
increases.  Because  prices  had  not  been 
raised  for  several  years,  and  to  minimize 
the  effect  that  large  price  increases 
might  have  on  Federal  Register 
customers,  the  Administrative 
Committee  annoimced  in  the  September 
1, 1992  final  rule  that  it  intended  to 
adjust  prices  gradually  over  a  period  of 
several  years,  reviewing  cost  figures 
annually  to  determine  the  rate  of 
increase.  The  Committee  also  solicited 
comments  from  the  public  on  the 
pricing  structure  of  Federal  Register 
publications.  No  comments  were 
received. 

After  reviewing  the  Government 
Printing  Office's  most  current  analysis 
of  its  production  and  distribution  costs, 
the  Administrative  Committee  has 
determined  that  it  is  necessary  to  make 
further  incremental  increases  in  the 
prices  of  the  paper  editions  of  Federal 
Register  publications.  The  microfiche 
editions  of  the  Federal  Register  and  the 
CFR  are  subject  to  a  competitive  bidding 
process  that  determines  the  prices 
charged.  Those  price  changes  are  also 
included  in  this  final  rule.  The 
Administrative  Committee  welcomes 
comments  on  Federal  Register 
publications  and  prices. 

The  following  rates  are  effective  as  of 
January  10, 1994.  The  annual 
subscription  rates  for  the  Federal 
Register  paper  edition  will  be  $444,  or 
$490  for  a  combined  Federal  Register, 
Federal  Register  Index  and  LSA  (List  of 
CFR  Sections  Affected)  subscription. 

The  annual  subscription  price  of  the 
microfiche  edition  of  the  Federal 
Register  including  the  Federal  Register 


Index  and  LSA  will  be  $403.  The  price 
for  single  copies  of  the  paper  edition  of 
the  daily  Federal  Register  will  be  $6. 
The  annual  subscription  price  for  the 
Federal  Register  Index  will  be  $22.  The 
annual  subscription  price  for  the  LSA 
will  be  $24.  Individual  copies  of  the 
Federal  Register  Index  and  the  LSA  are 
no  longer  available.  The  annual 
subscription  rates  for  the  Weekly 
Compilation  of  Presidential  Documents 
vrill  be  $65  by  non-priority  mail,  or 
$103  by  first-class  mail. 

As  of  January  1, 1994,  the  annual 
subscription  rates  for  the  Code  of 
Federal  Regulations  will  be  $829  for  the 
paper  edition  and  $244  for  the 
microfiche  edition. 

In  this  rule,  the  Administrative 
Committee  has  also  revised  1  CFR  11.2, 
11.3,  and  11.4  to  remove  sales  of 
magnetic  tape  editions  of  the  Federal 
Register,  CFR  and  The  United  States 
Government  Manual  from  the 
regulations.  The  Committee  believes 
that  responsibility  for  distribution  of 
this  material  belongs  with  the 
Superintendent  of  Documents  under  the 
authority  of  44  U.S.C.  chapter  17. 
Pursuant  to  the  Government  Printing 
Office  Electronic  Information  Access 
Enhancement  Act  of  1993.  the 
Administrative  Committee  is  developing 
a  prototype  for  an  official  online  edition 
of  the  Federal  Register  scheduled  for 
general  dissemination  in  the  spring  of 
1994.  Further  steps  are  underway  to 
convert  the  CFR  data  base  into  an 
accessible  electronic  format.  The 
Administrative  Committee  has  already 
authorized  an  electronic  pilot  project  for 
The  United  States  Government  Manual, 
which  is  currently  available  to  the 
public  over  GPO's  Federal  Bulletin 
Board. 

The  Administrative  Committee  has 
not  published  a  notice  of  proposed 
rulemaking  on  the  revised  price 
schedule,  as  permitted  by  5  U.S.C. 
553(b)(B)  when  there  is  good  cause  not 
to  publish  a  proposed  rule  and  obtain 
comments  from  interested  persons.  The 
Administrative  Committee  has 
determined  that  publication  of  a 
proposed  rule  is  unnecessary.  The 
Administrative  Committee  has  authority 
under  44  U.S.C.  1506  to  set  the  prices 
to  be  charged  for  Federal  Register 
subscriptions  and  individual  copies.  To 
the  extent  possible,  the  Administrative 
Committee  sets  prices  to  recover  only 
the  actual  cost  of  producing  and 
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distributing  Federal  Register 
publications.  The  revised  prices  are 
based  on  *n  in-depth  cost  study 
conducted  for  the  Administrative 
Committee  by  the  Government  Printing 
Office.  Because  only  actual  costs  were' 
considered  in  setting  the  revised  price 
schedule  based  on  an  in-depth  cost 
study,  the  Administrative  Committee 
has  determined  that  there  is  good  cause 
for  promulgating  this  final  rule  without 
a  prior  notice  of  proposed  rulemaking. 

This  regulatory  action  has  been 
reviewed  by  the  Office  of  Management 
and  Budget.  Office  of  Information  and 
Regulatory  Affairs,  under  Executive 
Order  12866.  The  Regulatory  Flexibility 
Act  (5  U.S.C  601  et  seq.)  does  not  apply 
to  rate  increases  necessary  to  recover  the 
costs  to  the  Government  of  printing  and 
distributing  these  publications. 

List  of  Subjects  in  1  CFR  Part  11 

Federal  Register  publications,     - 
Government  publications.  Organization 
and  functions  (Government  agencies), 
Subscription  rates. 

For  the  reasons  discussed  in  the 
preamble,  the  Administrative 
Committee  of  the  Federal  Register 
amends  part  11  of  chapter  I  of  title  1  of 
the  Code  of  Federal  Regulations  as  set 
forth  below: 


PART  11— SUBSCRIPTIONS 

1.  The  authority  citation  for  part  11 
continues  to  read  as  follows: 

Authority:  44  U.S.C  1506;  sec.  6.  E.O. 
10530. 19  FR  2709.  3  CTR.  1954-1958  Comp.. 
p.  189. 

2.  Section  11.2  is  revised  to  read  as 
follows: 

fll.2    Federal  Register. 

Daily  issues  are  furnished  by  mail  to 
subscribers  for  $444  per  year  in  paper 
form.  A  combined  subscription 
consisting  of  the  daily  issues,  the 
monthly  Federal  Register  Index,  and  the 
LSA  (List  of  CFR  Sections  Affected)  is 
furnished  by  mail  to  subscribers  for 
$490  per  year  in  paper  form  or  $403  per 
year  in  microfiche  form.  Six  month 
subscriptions  to  all  editions  are  also 
available  at  one-half  the  annual  rate. 
Limited  quantities  of  current  or  recent 
issues  may  be  obtained  for  $6  per  copy 
in  paper  form  or  $1.50  per  copy  in 
microfiche  form. 

3.  Section  11.3  is  revised  to  read  as 
follows: 

§  11 .3    Code  of  Federal  Regulations. 

A  complete  set  is  furnished  by  mail  to 
subscribers  for  $829  per  year  for  the 
bound,  paper  edition:  $244  per  year  for 
the  microHche  edition.  Individual 
volumes  of  the  bound,  paper  edition  of 


the  Code  are  sold  at  prices  determined 
by  the  Superintendent  of  Documents 
under  the  general  direction  of  the 
Administrative  Committee.  The  price  of 
an  individual  volume  in  microfiche 
form  is  $2.00  per  copy. 

f11.4    [Amended] 

4.  Section  11.4  is  amended  by 
removing  the  last  sentence. 

5.  Section  11.6  is  revised  to  read  as 
follows: 

fll.6    WeeMy  Compilation  of  Presidential 
Documents. 

Copies  in  paper  form  are  furnished  to 
subscribers  for  $65  per  year  by  non- 
priority  mail  or  $103  per  year  by  first- 
class  mail.  The  price  of  an  individual 
copy  in  paper  form  is  $2. 

6.  Section  11.7  is  revised  to  read  as 
follows: 

S11.7    Federal  Register  Index. 

The  annual  subscription  price  for  the 
monthly  Federal  Register  Index, 
purchased  separately,  in  paper  form,  is 
$22. 

7.  Section  11.8  is  revised  to  read  as 
follows: 

I11.S    LSA  (Ust  of  CFR  Sections  Affected). 
The  annual  subscription  price  for  the 
monthly  LSA  (List  of  CFR  Sections 
Affected),  purchased  separately,  in 
paper  form,  is  $24. 
Trudy  Huskamp  Peterson. 
Chairman. 
Michael  P.  DiMario. 
Member. 
Rosemary  Hart. 
Member. 
Janet  Reno, 
Attorney  General. 
Trudy  Huskamp  Peterson, 
Acting  Archivist  of  the  United  States. 
(FR  Doc  93-30174  Filed  12-9-93;  8:45  am) 
BNJJNO  cooc  ises-*-ii 

DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  Insurance  Corporation 
7  CFR  Part  400 

General  Adminiatrative  Regulations 

agency:  Federal  Crop  Insurance 

Corporation,  USDA. 

ACnow:  Final  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FQC)  hereby  amends 
subpart  A  in  its  General  Administrative 
Regulations.  Subpart  A  defines 
provisions  for  a  Late  Planting 
Agreement  Option  and  sets  out  crop 
insurance  regulations  applicable  to  the 
Option.  However,  some  crop  insurance 
regulations  set  out  in  this  subpart  have 


been  reformed  as  endorsements  under  7 
CFR  401  with  their  own  late  planting 
agreement  option  at  7  CFR  401.107. 

EFFECTIVE  DATE:  December  10, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Man  v.  Dunleavy,  Regulatory  Specialist, 
Federal  Crop  Insurance  Corporation, 
U.S.  Department  of  Agricultiu-e, 
Washington,  DC  20250.  Telephone: 
202-254-8314. 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Executive 
Order  12291  and  Departmental 
Regulation  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  simset  review  date 
established  for  these  regulations  is 
October  1, 1998. 

Kathleen  Connelly,  Acting  Manager. 
FQC  has  determined  that  this  action  is 
not  a  major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result 
in:  (a)  An  annual  effect  on  the  economy 
of  $100  million  or  more;  (b)  major 
increases  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State,  or  local  governments,  or 
a  geographical  region;  or  (c)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets.  The  Acting 
Manager  certifies  that  this  action  will 
not  increase  the  Federal  paperwork 
burden  for  individuals,  small 
businesses,  and  other  persons,  nor  will 
it  have  a  significant  economic  effect  on 
a  substantial  number  of  small  entities. 
This  action  imposes  no  additional 
burden  to  the  insured  farmer.  Further, 
this  action  requires  of  the  reinsured 
company  or  sales  and  service  contractor 
what  is  considered  normal  in  the 
ordinary  conduct  of  business.  This  rule 
does  not  require  any  action  on  the  part 
of  any  individual  or  entity  in 
compliance  with  the  program 
provisions.  This  action  is  determined  to 
be  exeqopt  from  the  provisions  of  the 
Regulatory  Flexibility  Act  and  no 
Regulatory  Flexibility  Analysis  was 
prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  state  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015.  subpart  V.  published  at  48  FR 
29115.  June  24. 1983. 
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I    This  action  is  not  expected  to  have 
jany  significant  impact  on  the  quality  of 
Ihe  human  environment,  health,  and 
jsafety.  Therefore,  neither  an 
Enviroiunental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

The  Acting  Manager,  FCIC,  has 
icertified  to  the  Office  of  Management 
and  Budget  (0MB)  that  these  regulations 
kneet  the  applicable  standards  provided 
in  sections  2(a)  and  2(b)(2)  of  Executive 
brder  12778. 

I    This  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12778. 
iThe  provisions  of  this  proposed  rule  are 
not  retroactive  and  will  preempt  state 
and  local  laws  to  the  extent  such  state 
and  local  laws  are  inconsistent 
herewith.  The  administrative  appeal 
provisions  located  at  7  CFR  part  400, 
subpart  J  must  be  exhausted  before 

Judicial  action  may  be  brought  for 
udicial  review  of  actions  tsdien  under 
the  subpart  and  for  the  imposition  of 
civil  penalties  under  the  Program  Fraud 
pvil  Remedies  Act. 

This  amendment  does  not  contain 
information  collection  that  require 
clearance  by  the  Office  of  Management 
and  Budget  under  the  provisions  of  44 
p.S.C.  chapter  35,  the  Paperwork 
Reduction  Act. 

The  Office  of  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  and 
procedures  contained  in  this  rule  will 
hot  have  substantial  direct  effects  on 
States  or  their  political  subdivisions,  or 
on  the  distribution  of  power  and       ^ 
responsibilities  among  the  various 
Revels  of  government. 

This  amendment  is  being 
promulgated  to  update  FCIC's 
regulations,  and  make  corrections  to 
attributions  contained  in  the  subpart. 
Because  this  action  has  no  effect  on  the 
public  or  the  insureds  that  the  Federal 
crop  insurance  program  serves  good 
cause  is  found  to  make  this  rule  final 
upon  publication.  This  rule  is  not 

Ebstantive,  notice  and  public 
ocedure  on  this  rule  is  determined  to 
impracticable  and  unnecessary. 
I 

List  of  Subjects  in  7  CFR  Part  400, 
Subpart  A 

I  Crop  insurance.  Crops. 

Final  Rule 

(»ART400-GENERAL 
ADMINISTRATIVE  REGULATIONS 

1.  The  authority  citation  for  part  400 
continues  to  read  as  follows: 

,  Authority:  7  U.S.C  1506  and  1516. 


Sutipart  A— Late  Planting  Agreement 
Option;  Regulations  for  the  1987  and 
Succeeding  Crop  Years 

2.  Section  400.4  is  revised  to  read  as 
follows: 

§400.4    ApplicabUity  to  crops  Insured. 

The  provisions  of  this  subpart  shall  be 
applicable  to  the  provisions  of  FQC 
policies  issued  under  the  following 
regulations  for  insuring  crops: 

7  CFR  part  416  Pea 

7  CFR  part  422  Potatoes 

7  CFR  part  425  Peanuts 

7  CFR  part  430  Sugar  Beets 

7  CFR  part  433  Dry  Beans 

7  CFR  part  435  Tobacco  (Quota  Plan) 

7  CFR  part  437  Sweet  Com  (Canning 
and  Freezing) 

Done  in  Washington.  DC.  on  September  21, 
1993. 

Bob  Nash. 

Under  Secretary,  Small  Community  and  Rural 

Development. 

(FR  Doc.  93-30006  Filed  12-»-93;  8:45  am] 
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7  CFR  Part  401 

General  Crop  Insurance  Regulations 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FQC)  hereby  amends  the 
Late  Planting  Option  and  the  Prevented 
Planting  Endorsement  regulations. 
Certain  crop  endorsements  which  had 
late  and  prevented  planting  coverage 
offered  as  an  option  now  have  late  and 
prevented  planting  coverage 
incorporated  into  those  crop 
endorsements.  To  eliminate  confusion 
to  the  purchaser,  those  crop 
endorsements  which  have  late  and 
prevented  planting  coverage 
incorporated  into  crop  endorsements  are 
hereby  removed  from  the  applicable 
sections  of  the  regulations. 
EFFECTIVE  DATE:  December  10,  1993. 
FOR  FURTHER  INFORMATION  CONTACT:  Mari 
L.  Dunleavy,  Regulatory  Specialist, 
Federal  Crop  Insurance  Corporation, 
U.S.  Department  of  Agriculture, 
Washington.  DC  20250.  Telephone: 
202-254-6314. 

SUPPLEMENTARY  INFORMATION:  The 
sunset  review  date  established  for  this 
regulation  is  April  1, 1992.  Within  two 
years,  PdC  will  remove  §§  401.107  and 
401.108  which  are  covered  by  this  rule. 
Therefore,  a  review  is  unnecessary 
under  Departmental  Regulation  1512-1 
and  Executive  Order  12291. 


FCathleen  Connelly,  Acting  Manager, 
FCIC,  has  determined  that  this  action  is 
not  a  majc^  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result 
in:  (a)  An  annual  effect  on  the  economy 
of  $100  milUon  or  more;  (b)  major 
increases  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  governments,  or 
a  geographical  region;  or  (c)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
irmovation,  or  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  maii^ets.  The  Acting 
Manager  certifies  that  this  action  will 
decrease  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons  because  late  and 
prevented  planting  options,  which 
require  added  paper  work,  will  be 
eliminated.  Therefore,  this  action  is 
determined  to  be  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act  and  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intei:govemmental 
consultation  with  state  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015.  subpart  V,  published  at  48  FR 
29115.  June  24, 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  x>f 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

The  Acting  Manager,  FQC,  has 
certified  to  the  Office  of  Management 
and  Budget  (OMB)  that  these  regulations 
meet  the  applicable  standards  provided 
in  sections  2(a)  and  2(b)(2)  of  Executive 
Order  12778. 

This  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12778. 
The  provisions  of  this  proposed  rule  are 
not  retroactive  and  will  preempt  state 
and  local  laws  to  the  extent  such  state 
and  local  laws  are  inconsistent 
herewith.  The  administrative  appeal 
provisions  located  at  7  CFR  part  400, 
subpart  J  and  7  CFR  part  1.  §§  1.12  and 
1.13  must  be  exhausted  before  judicial 
action  may  be  brought  for  actions  taken 
under  proceedings  for  the  imposition  of 
civil  penalties  or  under  the  Program 
Fraud  Civil  Remedies  sections  of  these 
regulations. 

This  amendment  does  not  contain 
information  collections  that  require 
clearance  by  the  Office  of  Management 
and  Budget  under  the  provisions  of  44 
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U^.d  chapter  35.  the  Paperwork 
Reduction  Act 

The  OffiQB  of  General  Counsel,  as  the 
Designated  CHicial  under  section  6(a)  of 
Executive  Order  12612.  Federalism,  has 
determined  that  the  policies  and 
procedures  contained  in  this  rule  will 
not  have  substantial  direct  effects  on 
states  or  their  political  subdivisions,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

As  this  amendment  is  being 
promulgated  only  to  update  FQC's 
regulations,  and  has  no  effect  on  the 
public  or  the  insureds  that  the  Federal 
crop  insurance  program  serves,  good 
cause  is  found  to  make  this  rule  Tinal 
upon  pubUcation.  Because  this  rule  is 
not  substantive,  notice  and  public 
procedure  on  this  rule  is  determined  to 
be  impracticable  and  unnecessary. 

List  of  Sdijects  in  7  CFR  Part  401 

Crop  insurance.  Grains. 

Final  Rule 

For  reasons  set  forth  in  the  preamble. 
7  CFR  Ch.  IV  is  amended  as  follows; 

PART  401— GENERAL  CROP 
INStlflANCE  REQUtJkTK>NS 

1.  The  authority  citation  for  part  401 
continues  to  read  as  follows: 

AaikorWp  7  U.S.Q  1506  and  1S16. 

2.  Section  401.107  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

1401.107   Lala  planting  agrMmant  option. 

•        •        •        •        • 

(e)  Applicability  to  crops  insured.  The 
provisions  of  this  section  will  be 
applicable  to  the  provisions  for  insuring 
crops  for  the  1994  crop  year  only,  under 
the  following  endorsements: 

401.101    Wheat  Bndoraeinent. 
401.103    Bariey  Bodonement 

401.105  Oat  Endonement. 

The  provisions  of  this  section  for 
insuring  crops  for  the  1994  and 
subsequent  crop  years  will  be  applicable 
only  under  the  following  endorsements: 

401.106  Rye  Endorsement. 

401. 1 14    Canning  and  Processing  Tomato 

Endorsement 
401.116    Flaxseed  Endorsement. 
401.118    Canning  and  Processing  Bean 

Eodoraeroent 

401.123  Safflower  Seed  Endorsement. 

401 .124  Sunflower  Seed  Endorsement. 
401.126    Onion  Endorsement. 

The  Late  Planning  Agreement  Option 
will  be  available  in  all  counties  in 
which  the  Corporation  offers  insurance 
on  these  crops  imless  limited  by  the 
actuarial  table,  crop  endorsement,  or 
crop  endorsement  option. 


3.  Section  401.108(b)  is  amended  by 
revising  paragraph  g.  of  provision  11  of 
the  'Prevented  Planting  Endorsement" 
to  read  as  follows: 

§401.108    Prevented  planted  endorsenient 

•  •        •        •        • 

(b)*  •  • 

Prevented  Planting  Endorsement 

•  •        •        •        • 

11.  Meaning  of  Terms  •   '  * 
(g)  Qualifying  Crop  means  barley, 
oats,  or  wheat 


Done  in  Washington.  DC  on  September  22. 
1993. 
Bob  Nash. 

Under  Secretary.  SawU  Community  and  Rural 
Development.  Chairman  of  the  Board.  FCIC 
|FR  Doc.  93-30007  Filed  12-9-93:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 


14  CFR  Part  39 

[Docket  No.  02-ANE-09:  Amendment  30- 
8730;  AD  93-23-05] 

Airworthiness  Directives;  General 
Electric  Aircraft  Engines  Model(s) 
CT7-M2  and  -7A  Tuf1>oprop  Engines 

AQENCV:  Federal  Aviation 

Administration.  DOT. 

ACnOW;  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  General  Electric  (G£) 
Aircraft  Engines  Model(s)  CT7-5A2  and 
-7A  turboprop  engines  that  requires 
inspection  and  replacement,  if 
necessary,  of  certain  gas  generator 
turbine  (GGT)  rotor  assembly  parts,  and 
Stage  3  and  Stage  4  power  turbine  (PT) 
disks  that  may  have  been  shotpeened 
during  overhaul.  This  amendment  is 
prompted  by  reports  of  inadvertent 
shotpeening  of  GGT  rotor  assembly 
parts  and  Stage  3  and  4  PT  disks  during 
overhaul.  The  actions  specified  by  this 
AD  are  intended  to  prevent  fatigue 
cracks  that  can  lead  to  an  uncontained 
engine  failure. 
DATES:  Effective  January  10. 1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Roister  as  of  )anuary  10. 
1994. 

ADOeESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  General  Electric  Aircraft  Engines, 
1000  Western  Avenue,  Lynn.  MA  01910 
This  information  may  be  examined  at 


the  FAA.  New  England  Region,  Office  of 
the  Assistant  Chief  Counsel.  Attn:  Rules 
Docket  No.  92-ANE-09, 12  New 
England  Executive  Park.  Buriington. 
MA;  or  at  the  OfTice  of  the  Federal 
Register.  800  North  Capitol  Street.  NW., 
suite  ?i0,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  G.  CauHeld.  Aerospace 
Engineer,  Engine  Ceiiification  Branch. 
ANE-141.  Engine  Certi  fication  Office, 
Engine  and  Propeller  Directorate. 
Aircraft  Certification  Service.  FAA.  New 
England  Region.  12  New  England 
Executive  Park.  Burlington.  MA  01803- 
5299;  telephone  no.  (617)  238-7146.  fax 
(617)  238-7199. 
SUPPLBIENTARV  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  GE  Aircraft  Engines 
Model(s)  CT7-5A2  and  -7A  turboprop 
engines  was  published  in  the  Federal 
Register  on  November  30,  1992  (57  FR 
56529).  That  action  proposed  to  require 
inspection  and  replacement,  if 
necessary,  of  certain  gas  generator 
turbine  (GGT)  rotor  assembly  parts,  and 
Stage  3  and  Stage  4  power  turbine  (PT) 
disks  that  may  have  been  shotpeened 
during  overhaul. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the  rule  as 
proposed. 

One  commenter  observes  that  the 
economic  analysis  in  the  proposed  AD 
states  that  there  are  30  engines  of  the 
affected  design  in  the  worldwide  fleet, 
when,  in  fact,  there  are  only  23  engines. 
The  FAA  concurs.  The  wording  of  the 
economic  analysis  for  the  final  rule  has 
been  changed  accordingly.  The  FAA's 
estimate  of  the  total  cost  of  compliance 
with  the  AD.iiowever.  remains  the  same 
because  there  are  currently  no  engines 
installed  on  aircraft  of  U.S.  registry. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  ^nd  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

There  are  approximately  23  engines  of 
the  affected  design  in  the  worldwide 
fleet.  The  manufacturer  has  advised  the 
FAA  that  there  are  currently  no  engines 
installed  on  aircraft  of  U.S.  registry. 
However,  if  an  engine  were  to  become 
installed  on  an  aircraft  of  U.S.  registry, 
it  would  take  approximately  12  work 
hours  per  engine  to  remove  and  replace 
the  GGT  rotor  assembly  parts  and  Stage 
3  and  Stage  4  PT  disks.  GE  has  advised 
the  FAA  that  HAS  Aviation  will 
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inspect  for  shotpeening  and  provide 
new  or  serriceable  parts  and  disks,  if 
necessary,  at  no  charge  to  the  operator. 
The  average  laborrate  is  $55  per  work 
bour.  At  this  time  the  total  cost  impact 
of  the  AD  is  estiniated  to  be  zero: 
however,  if  an  engine  were  to  become 
installed  on  an  aircraft  of  U.S.  registry, 
fte  estimated  cost  for  removal  and 
replacement  is  approximately  $660  per 
fngine. 

The  regulations  adopted  herein  will 
(A  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
pn  the  distribution  of  power  and 
fesponsibilities  among  the  various 
levels  of  government.  Therefore,  in 
focordaiKe  with  Executive  Order  12612, 
It  is  determioed  that  this  final  rule  does 
^ot  have  sufficient  federalism 
Implications  to  warrant  the  preparation 
Of  a  Federalism  Assessment 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"si^ficant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Re^latory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
Will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
Substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 


Docket  at  the  location  provided  under 
the  caption  MWRESSCS. 

List  oTSiAjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety.  Incoq>oration  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows; 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Amfaority:  49  U.S.C.  App.  1354ta).  1421 
and  1423:  49U.S.C  106(g);  and  14  CFR 
11-89 

§39.13    (Amended] 

2.  Sectioa  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-23-«}.  General  Etedrk  Aktxaft  Engines: 

Amendment  39-8739.  Docket  No.  92- 
ANE-09. 

Apfiicabiiity.Cvatn\  EJectric  (GE) 
Aircraft  Engitns  Models)  CT7-5AZ  and  -7A 
turitopFop  eagiaes.  incorporating  gas 
generator  turbine  (GGTJ  rotor  assembly  parts 
and  power  turbine  (PT)  disks.  a>  listed  by 
seri  j  number  in  GE  CT7  Turboprop  Service 
Bulletin  (SB)  A72-228,  Revision  2.  and  GE 
CT7Turi>oprop  SB  A72-229,  Revision  2. 
both  dated  February  7. 1991.  installed  on.  but 


not  limited  to.  Saab  340A  aad  Casa  CN23S- 
10  aircraft. 

Compliar)oe:  Required  as  indicated,  unless 
accompltsfaM  previously. 

To  prevent  £rtigue  cracks  that  can  lead  to 
an  uncontained  ei^ne  bilure.  accoBoplisk 
the  following: 

(a)  Inspect  OCT  rotor  Stage  1  forward 
cooling  plates.  Stage  1  aft  cooling  plates. 
Stage  1  disks.  Stage  2  forward  cooling  plates. 
Stage  2  alt  cooling  plates,  and  Stage  2  disks. 
in  accordance  with  GE  CT7  Turboprop  SB 
A72-228,  Revisioo  2.  dated  February  7. 1991, 
before  exoeedii^  tiw  "max  total  cycles  jKior 
to  inspect"  limits  listed  in  Tabies  1  and  2  of 
the  SB.  but  oot  later  than  December  31. 1995. 

(1)  If  evidence  of  shotpeening  is  found  on 
any  of  these  parts,  prior  to  fu.ther  flight, 
replace  the  affected  parts  with  serviceable 
parts. 

\2)  If  no  evidence  of  shotpeening  is  found, 
prior  to  further  Sight,  mark  the  parts  with  the 
SB  number,  in  accordance  %nth  GE  CT7 
Turboprop  SB  A72-228.  Revision  2.  dated 
February  7, 1991,  and  return  to  service 
without  reducing  low  cycle  fatigue  limits. 

(bilnspect  Stt«e  3  and  Stage  4  PT  disks, 
in  accordance  with  GE  CT7  Turboprop  SB 
A72-229.  Revision  2,  dated  Februar>'  7. 1991. 
prior  to  exceeding  tl*  "max  total  cycles  prior 
to  inspect"  limiu  listed  in  Table  1  of  the  SB. 
but  not  later  than  December  31. 1995. 

(1)  If  evidence  of  shotpeening  is  found, 
prior  to  further  flight,  replace  the  affected 
disks  with  serviceable  disks. 

(2)  If  no  evidence  of  shotpeening  is  found, 
prior  to  farther  flig^.  mark  the  disks  with  the 
SB  number,  ia  aocardance  with  GE  CT7 
Turboprop  SB  A72-229.  Revision  2.  dated 
February  7. 1991.  and  return  to  servioe 
without  reducing  low  cycle  btigiie  limits. 

(c)  The  inspections,  markings,  and  repairs 
shall  be  done  in  accordance  with  the 
following  service  bulletins: 


Document  1^. 


OE  CT7  Turtmprop  SB 

fTa-aas 

Total  pages:  12 

6E  CT7  Turbopiop  SB 

A72-229 „ 

Total  pages:  7 


Page  No. 


1-446 
5  &  7-12 

4-7 


Issue 


Aeviston 
Originat  . 


Revision  2 
Original 


Date 


Feb.  7,  1991. 
Jaa  30,  1990. 

Feb.  7.  1991. 
Jan.  30.  1990. 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register,  in  accordance  with  5  U.S.C  552(a) 
end  1  CFR  part  SI.  Copies  may  be  obtained 
Aom  General  Electric  Aircraft  Engines.  1000 
Western  Avenue.  Lyao.  MA  01910.  Cc^ies 
■lay  be  inspected  at  the  FAA.  New  England 
fegioB.  Office  of  the  Assistant  Chief  Counsel, 
Attn:  Rules  Docket  No.  92-ANE-09, 12  New 
England  Executive  Park.  Burlington,  MA;  or 
•t  the  Office  of  the  Federal  Register.  BOO 
Korth  Capitol  Street.  NW..  suite  700. 
Washington.  DC 

i  (d)  An  altomative  method  of  compliance  or 
Adjustment  of  tlw  oompiiance  time  that 
provides  as  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  The  request  should  be 
iorwaided  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 


add  comments  and  then  send  it  to  tiie 
Manager,  Engine  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  may  be  obtained  from  the  Engine 
Certification  Ontce. 

(e)  Special  flight  permits  may  be  issued,  in 
acoordeace  with  FAR  21.197  and  21.199.  to 
operate  ^  aircraft  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(f)  This  amendment  becomes  effective  on 
lanuary  10, 1994. 


Issued  in  Burltngton.  Massachusetts,  on 
November  17, 1993. 
MaACFnfaaar. 

Acting  htkmtJgBT,  Engine  and  Propeiler 
Directorate,  Akcnfi  CertifKOtkm  Serrice. 

[FR  Doc.  93-2t»S3  Filed  12-9-93:  «:4S  am) 

BILUNO  CODE  M10-1S-P 


14CFRPaft39 

(Docket  Mo.  03-NM-2«-AO:  AmendNMnt 
39-8760;  AD  93-24-1 1] 

Airwortftiness  Directives;  Aiitxis 
Industrie  Mode)  A320  Series  Aifplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
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ACTION:  Final  rule. 


SUMMARV^This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Industrie 
Model  A320  series  airplanes,  that      '^ 
requires  modification  of  the  belly  fairing 
structure.  This  amendment  is  prompted 
by  results  of  fatigue  testing,  which 
revealed  that  rivet  heads  were  sheared 
off  and  fatigue  cracks  were  present  in 
the  angles  at  the  angle  attachment 
between  the  keelbeam  and  the  belly 
fairing  support  frames.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  reduced  structural  integrity  of 
the  belly  fairing  structure. 
DATES:  Effective  January  10. 1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  10. 
1994. 

ADDRESSES:  The  service  informatipn 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex. 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  Rules  Docket. 
1601  Lind  Avenue,  SW..  Renton. 
Washington;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street.  NW..  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Slotte,  Aerospace  Engineer, 
Standardization  Branch,  A^4M-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2797;  fax  (206)  227-1320. 
SUPPtEMENTARY  INFORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  Airbus  Industrie 
Model  A320  series  airplanes  was 
published  in  the  Federal  Register  on 
August  19, 1993  (58  FR  44149).  That 
action  proposed  to  require  modification 
of  the  belly  fairing  structure. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  four 
comments  received. 

All  of  the  commenters  support  the 
proposed  rule. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Tne  FAA  estimates  that  20  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD.  that  it  will  take  approximately  288 
work  hours  per  airplane  to  accomplish 


the  required  actions,  and  that  the 
average  labor  rate  is  $55  per  work  hour. 
Required  parts  will  cost  approximately 
$1,045  per  airplane.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$337,700,  or  $16,885  per  airplane.  This 
total  cost  figure  assumes  that  no 
operator  has  yet  accomplished  the 
requirements  of  this  AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 


List  of  Subjects  in  14  CFR  Pari  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PAFU  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-24-11  Airbus  Industrie:  Amendment  39- 
8760.  Docket  93-NM-26-AD. 


Applicability:  Model  A320  series  airplanes; 
MSN  003  through  092  inclusive;  certificated 
in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  structural  integrity  of 
the  beljy  fairing  structure,  accomplish  the 
following: 

(a)  Prior  to  the  accumulation  of  12,000  total 
landings  after  the  effective  date  of  this  AD, 
or  within  300  days  after  the  effective  date  of 
this  AD,  whichever  occurs  later,  modify  the 
belly  fairing  structure  in  accordance  with 
Airbus  Industrie  Service  Bulletin  A320-53- 
1014.  dated  June  25. 1992,  or  Revision  1, 
dated  May  26. 1993. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  he  issued  in 
accordance  with  FAR  21197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(d)  The  modification  shall  be  done  in 
accordance  with  Airbus  Industrie  Service 
Bulletin  A32(>-53-1014,  dated  June  25, 1992. 
or  Airbus  Industrie  Service  Bulletin  A320- 
53-1014,  Revision  1,  dated  May  26, 1993. 
Revision  1  of  Airbus  Industrie  Service 
Bulletin  A320-53-1014  contains  the 
following  list  of  effective  pages: 


Federal  Register  /  Vol.  58.  No.  236  /  Friday,  December  10.  1993  /  Rules  and  Regulations      64877 


Page  No. 

Reviston 

levet  shown 

on  page 

Date  shown  on 
page 

1-7  7A  8. 

1 

May  26.  1993. 

10.  12. 
15-18. 
21-25. 
9.11,13/ 
14,  19/20. 
26. 

Original  

June  25. 1992. 

This  incorporation  by  reference  was 
apprcvved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  Airbus  Industrie,  1 
Rond  Point  Maurice  Bellonte.  31707 
Blagnac  Cedex.  France.  Copies  may  be 
inspected  at  the  FAA.  Transport 
Airplane  Directorate.  1601  Lind 
Avenue.  SW.,  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register.  800 
North  Capitol  Street  NW.,  suite  700, 
Washington,  DC. 

(e)  This  amendment  becomes  effective 
on  January  10, 1994. 


Issued  in  Renton.  Washington,  on 
December  6. 1993. 

Darrell  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc  93-30196  Filed  12-9-93:  8:45  am] 
BiuJNG  cooe  4t10-1»-P 


14  CFR  Part  39 

[Docket  No.  92-NM-199-AD;  Amendment 
3»-8781;  AD  93-24-12) 

Airworthiness  Directives;  Lockheed 
Model  L-101 1-385  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Lockheed  Model 
L-lOl  1-385  series  airplanes,  that 
requires  inspections  of  the  cargo  door 
components  for  cracks  and  corrosion; 
and  modification,  rework,  or 
replacement  of  discrepant  parts.  This 
amendment  is  prompted  by  the  data 
gathered  during  the  investigation  of  a 
cargo  door  on  a  transport  category 
airplane  that  opened  while  the  airplane 
was  in  flight,  resulting  in  an  explosive 
decompression  of  the  airplane.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  a  cargo  door  from 
opening  during  flight,  which  could 
result  in  rapid  decompression  of  the 
airplane. 

DATES:  Effective  on  January  10, 1994. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  10, 
1994. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Lockheed  Western  Export 
Company  (LWEC).  Dept.  693.  Zone 
0755,  86  South  Cobb  Drive.  Marietta. 
Georgia  30063.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  Rules  Docket. 
1601  Lind  Avenue.  SW..  Renton. 
Washington;  or  at  the  FAA.  Small 
Airplane  Directorate.  Atlanta  Aircraft 
Certification  Office  (AGO),  1669 
Phoenix  Parkway.  Atlanta.  Georgia;  or  at 
the  Office  of  the  Federal  Register.  800 
North  Capitol  Street,  NW.,  suite  700. 
Washington.  DC 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Peters.  Aerospace  Engineer, 
Atlanta  Aircraft  Certification  Office 
(AGO).  Flight  Test  Branch.  ACE-160A. 
FAA,  Small  Airplane  Directorate.  1669 
Phoenix  Paricway.  Atlanta.  Georgia 


30349;  telephone  (404)  991-3915;  fax 
(404) 991-3606. 

SUPPtEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  Lockheed  Model 
L-101 1-385  series  airplanes  was 
published  in  the  Federal  Register  on 
March  16. 1993  (58  FR  14181).  That 
action  proposed  to  require  an  inspection 
to  detect  excessive  thickness  of  the 
shims  installed  under  the  hinges  of  the 
C-IA  cargo  door.  It  would  also  require 
an  inspection  to  detect  cracks  and 
corrosion  of  the  lower  sill  latch  fittings 
and  the  serrated  plates  of  the  C-1 A 
cargo  door,  and  to  determine  the  heat 
treatment  condition  of  the  serrated 
plates.  Discrepant  parts  would  be 
required  to  be  modified,  reworked,  or 
replaced. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  * 
comments  received. 

One  commenter  supports  the 
proposed  rule. 

The  Air  Transport  Association  (ATA) 
of  America,  on  behalf  of  two  of  its 
members,  requests  removal  of  the 
proposed  requirement  for  a  one-time 
visual  inspection  to  detect  excessive 
thickness  of  the  shims  installed  under 
the  hinges  of  the  G-IA  cargo  door.  This 
same  inspection  has  already  been 
included  in  AD  91-05-05.  Amendment 
39-6878  (56  FR  6556.  February  19. 
1991).  Therefore,  the  ATA  maintains 
that  a  duplicate  inspection  of  this  area 
does  not  need  to  be  included  in  the 
proposed  rule.  The  FAA  does  not 
concur  totally.  While  the  FAA  concurs 
that  identical  inspection  requirements 
generally  should  not  appear  in  two 
separate  AD"s,  it  now  considers  that  the 
compliance  time  required  by  AD  91-05- 
05  for  the  subject  inspection  is  too 
lengthy.  Instead,  the  FAA  has 
determined  that  the  shorter  compliance 
time  for  accomplishment  of  this 
inspection,  as  specified  in  this  new  AD 
action,  will  ensure  that  excessive 
thickness  of  the  shims  installed  under 
the  hinges  of  the  G-lA  cargo  door  will 
be  detected  and  corrected  in  a  timely 
manner.  The  final  rule  has  been  revised 
to  specify  that  compliance  with  the 
visual  inspection  requirement  of 
paragraph  (a)  of  this  AD  satisfies  the 
similar  inspection  requirement  of  AD 
91-05-05  for  this  same  area. 

One  commenter  suggests  that 
operators  may  become  confused  if  the 
recommendations  of  Lockheed  Service 
Bulletins  093-52-155,  Revision  1.  dated 
October  23. 1989,  and  093-53-252. 


Revision  2.  dated  April  25. 1989.  appear 
together  in  one  AD.  since  the  two 
service  bulletins  are  unrelated.  From 
this  comment,  the  FAA  infers  that  the 
commenter  requests  that  each  service 
bulletin  be  addressed  in  a  separate 
rulemaking  action.  The  FAA  does  not 
concur.  Since  each  inspection  is 
addressed  in  a  separate  paragraph  in  the 
proposal,  they  are  treated  as  separate 
requirements.  Both  serv'ice  bulletins 
address  service  problems  in  the  C-1  A 
cargo  door,  even  though  they  address 
different  problems  in  different  areas  of 
the  cargo  door. 

The  same  commenter  requests  that  the 
wording  of  proposed  paragraph  (b)(2) 
(renumbered  as  paragraph  (c)(2)  in  this 
final  rule)  be  revised  from  "replace  the 
latch  fitting  with  a  serviceable  part"  to 
"refurbish  the  latch  fitting  per  Drawing 
1646587  or  replace  with  a  serviceable 
part".  The  FAA  does  not  concur  that 
rewording  is  necessary.  The  FAA  infers 
that  the  commenter  believes  that 
clarification  is  necessary  to  specif)-  that 
replacement  with  "refurbished  parts" 
must  be  performed  in  accordance  with 
Drawing  1646587,  rather  than  Lockheed 
Service  Bulletin  093-53-252,  Revision 
2.  dated  April  25, 1989.  The  FAA  has 
determined  that,  as  it  is  presently 
worded,  the  "Note"  in  paragraph  (c)  of 
the  rule  correctly  states  that  the 
referenced  service  bulletin  refers  to 
Drawing  1646587  for  additional 
procedural  information. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

There  are  approximately  106 
Lockheed  Model  L-101 1-385  series 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
32  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD.  that  it  would  take 
approximately  1.5  work  hours  per 
airplane  to  accomplish  the  actions  on 
airplanes  listed  in  Lockheed  Service 
Bulletin  093-52-155,  and 
approximately  7  work  hours  to 
accomplish  the  actions  on  airplanes 
listed  in  Lockheed  Service  Bulletin  093- 
53-252.  The  average  labor  rate  is  $55 
per  work  hour.  Based  on  these  figures, 
the  total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $27,280.  or 
$853  per  airplane. 

The  total  cost  figure  indicated  above 
represents  a  situation  in  which  no 
operator  has  yet  accomplished  the 
requirenijents  of  this  AD.  However,  the 
FAA  has  been  advised  that  17  U.S.- 
registered  airplanes  have  already  been 
inspected  in  accordance  with  the 
requirements  of  paragraph  (a)  of  this 
AD.  Therefore,  the  future  economic  cost 


64878 


Federal  Regwter  /  Vol.  58.  No.  236  /  Friday.  December  10.  1993  /  Rules  and  Regulations 


impact  of  this  rule  on  U.S.  operators  is 
now  only  $25,878. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the. 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action:  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  "ADDRESSES." 

List  of  Subjects  in  14  CFK  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

139.13    [Ammded] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-24-12    Lockheed:  Amoodraent  3»-a761. 
Docket  92-NM-l»9-AD. 

Applicability:  Model  L-101 1-385-1. -385- 
1-14,  -385-1-15,  and  -385-3  series 
airplanes;  as  listed  in  Lockheed  Service 
Bulletin  093-52-155.  Revision  1,  dated 
Cfctober  23. 1989,  and  Lockheed  Service 
Bulletin  093-53-252,  Revision  2,  dated  April 
25, 1989;  certificatBd  in  any  category. 

Compliance:  Requited  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  cargo  door 
latching  mechanism,  which  could  lead  to  the 


catfp  door  opening  during  flight  and 
resulting  in  rapid  decompression  of  the 
airplane,  accomplish  the  following: 

(a)  For  airplanes  listed  in  Lockheed  Servioa 
Bulletin  093-62-155,  Revision  1,  dated 
October  23, 1989:  Prior  to  the  accumulation 
of  8.000  toUl  landings,  or  within  1,800 
landings  after  the  effective  date  of  this  AD. 
whichever  occurs  later,  perform  a  one-time 
visual  inspection  to  detect  excessive 
thickness  of  the  shims  installed  under  the 
hinges  of  the  C-1 A  cargo  door  In  accordance 
with  Lockheed  Service  Bulletin  093-52-155, 
Revision  1,  dated  October  23, 1989. 
Accomplishment  of  this  inspection  is 
considered  to  constitute  compliance  with  the 
similar  Inspection  requirements  of  AD  91- 
05-05,  Amendment  39-6878,  for  this  same 
area. 

(1)  If  any  shim  is  found  that  exceeds  0.125 
inch  for  single  leg  hinges,  or  0.140  inch  for 
double  leg  hinges,  prior  to  further  flight, 
install  a  structural  doubler  on  the  hinge  and 
a  new  shim,  in  accordaiKe  with  the 
procedures  described  In  the  service  bulletin. 

(2)  If  any  shim  is  found  that  equals  or  is 
less  than  0.125  iru:h  for  single  leg  hinges,  or 
0.140  inch  for  double  leg  hinges,  no  further 
action  is  required  for  that  shim. 

(b)  For  airplanes  listed  in  Lockheed  Service 
Bulletin  093-53-252,  Revision  2,  dated  April 
25, 1989:  Prior  to  the  acciunulation  of  8,000 
total  landings  or  within  1.800  landings  after 
the  effective  date  of  this  AD,  whichever 
occurs  later,  inspect  the  lower  sill  latch 
fittings  and  serrated  plates  of  the  C-1  A  cargo 
door  for  cracks  and  corrosion,  in  accordance 
with  Lockheed  Service  Bulletin  093-53-252, 
Revision  2,  dated  April  25, 1989. 
Additionally,  perform  a  hardness  test  to 
determine  the  condition  of  the  heat  treatment 
of  the  serrated  plates. 

Note  1:  Lockheed  Service  Bulletin  093-53- 
252.  Revision  2,  dated  April  25, 1989,  refere 
to  Lockheed  Service  Modification/Kit 
Drawing  1646587,  Revision  C,  dated  August 
14, 1987,  for  additional  information 
concerning  the  inspection  procedures, 
corrosion  limit  specifications,  crack  limit 
specifications,  and  modifications  relative  to 
the  requirements  of  this  paragraph. 

(1)  If  any  cracked  latch  fitting  is  found, 
prior  to  forther  flight,  replace  the  latch  fitting 
with  a  serviceable  part. 

(2)  If  any  corroded  latch  fitting  is  found, 
prior  to  further  flight,  replace  the  latch  fitting 
with  a  serviceable  part  However,  if  the  latch 
fitting  is  of  a  condition  suitable  for 
refurbishment,  as  referred  to  in  the  service 
bulletin,  it  may  be  refurbished  and  reused. 

(3)  If  any  cracked  serrated  plate  is  found, 
prior  to  forther  flight,  replace  it  wilh  a 
serviceable  part.  However,  if  the  cracked 
serrated  plate  is  determined  to  be  suitable  for 
reuse,  as  referred  to  in  the  service  bulletin, 

it  may  be  reinstalled  for  an  additional  1,000 
landings  only,  at  which  time  it  then  must  be 
replaced. 

(4)  If  no  crack  or  corrosion  is  found  in  any 
serrated  plate,  prior  to  further  flight,  apply 
cadmium  plating  to  the  plate  in  accordance 
with  the  service  bulletin.* 

(5)  If  any  serrated  plate  is  found  with 
improper  heat  treatment,  prior  to  forther 
flight,  reprocess  the  plate  or  replace  the  plate 
with  a  serviceable  part  in  accordance  with 
the  service  bulletin. 


(c)  An  alternative  method  of  compliance  or 

adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Atlanta 
Aircraft  Ceitificabon  Office  (AGO),  FAA, 
Small  Airplane  Directorate.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  conmients  and  then  send  it  to  the 
Manager,  Atlanta  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Atlanta  ACO. 

(d)  Special  flight  pwnmits  may  be  issued  in 
•accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(e)  The  inspection  and  installation  shall  be 
done  in  accordance  with  Lockheed  Service 
Bulletin  093-52-155,  Revision  1,  dated 
October  23, 1989.  The  Inspection,  hardness 
test,  replacement,  refurbishment, 
reinstallation,  application  of  cadmium 
plating,  and  reprocessing  shall  be  done  in 
accordance  with  Lockheed  Service  Bulletin 
093-53-252,  Revision  2,  dated  April  25, 
1989,  which  contains  the  following  list  of 
effective  pages: 


Page  num- 
t>er 


1.4-« 
2-3 


RevMon 

level  shown 

on  page 


2 

Original 


Date  shown  on 
page 


April  25,  1969. 
March  15,  1988. 


The  incorporation  by  reference  of  these 
doctunents  was  approved  by  the 
Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  Part  51.  Copies  may  be  obtained 
from  Lockheed  Western  Export 
Company  (LWEC),  Dept.  693,  Zone 
0755, 86  South  Cobb  Drive,  Marietta, 
Georgia  30063.  Copies  may  be  inspected 
at  the  FAA.  Transport  Airplane 
Directorate,  ISfil  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA, 
Small  Airplane  Directorate,  Atlanta 
Aircraft  Certification  Office  (ACO),  1669 
Phoenix  Parkway,  Atlanta,  Georgia;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Crfpitol  Street,  NW..  suite  700, 
Washington,  DC. 

(0  This  amendment  becomes  effective 
on  January  10, 1994. 

Issued  in  Renton,  Washington,  on 
December  6, 1993. 
Darrell  M.  Pederson, 
Acting  A4anager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc  93-30197  Filed  12-9-93;  8:45  am) 
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14  CFR  Part  71 

[Airspace  Docket  No.  M-AWP-16] 

Estat)iishment  of  Class  E  Airspace; 
Oxnard,  CA 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Final  rule. 

summary:  This  action  establishes  Class 
E  airspace  at  Oxnard,  California.  The 
Class  E  extension  that  was  established 
using  the  Camarillo  Very  High 
Frequency  Omnidirectional  Range/ 
Distance  Measuring  Equipment  (VOR/ 
DME)  246'  radial  was  in  error.  The 
correct  description  should  be  the 
Camarillo  VOR  264"  radial.  This  rule 
provides  adequate  Class  E  airspace  for 
instrument  flight  rules  (IFR)  o{>erations. 

EFFECTIVE  DATE:  0901  u.t.c.  March  3. 
1994. 

FOn  FURTHER  INFORMATION  CONTACT: 
Charles  Register,  System  Management 
Specialist.  System  Management  Branch. 
AWP-530.  Air  Traffic  Division, 
Western-Pacific  Region.  Federal 
Aviation  Administration,  15000 
Aviation  Boulevard,  Lawndale, 
California  90261,  telephone  (310)  297- 
0433. 

SUPPLEMENTARY  INFORMATKM: 

History 

On  September  23, 1993,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  establish  Class  E  airspace  at 
Oxnard.  California  (58  FR  49450).  This 
action  corrects  an  error  incurred  during 
the  Reclassification  of  Airspace, 
effective  September  16. 1993.  The  Class 
E4  airapace  was  inadvertently  described 
using  the  246°  radial  and  is  now  being 
corrected  to  the  264°  radial.  This  change 
will  provide  correct  and  adequate 
airspace  for  the  instrument  procedures 
west  of  Oxnard  Airport,  California. 

Interested  parties  were  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  desired.  No 
comments  were  received.  This 
amendment  is  the  same  as  that  proposed 
in  the  notice.  Class  E  airspace 
designations  fat  airspace  designated  as 
an  extension  to  Class  D  surface  areas  are 
published  in  Paragraph  6004  of  FAA 
Order  7400.9A  dated  June  17, 1993,  and 
effective  September  16, 1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6, 1993).  The 
Class  E  airspace  designation  listed  in 
this  dociunent  will  be  published 
subsequently  in  the  Order. 


The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  modifies 
Class  E  airspace  at  Oxnard,  California. 
The  proposal  is  to  correct  an  error 
incurred  during  the  Reclassification  of 
Airspace,  effective  September  16, 1993. 

The  Class  E4  airspace  was 
inadvertently  described  using  the  246° 
radial  and  is  now  being  corrected  to  the 
264°  radial.  This  change  will  provide 
correct  and  adequate  airspace  for  the 
instrument  procedures  west  of  Oxnard 
Airport,  California. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (llis  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures.(44  FR  11034,  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71-{AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a). 
1510;  E.O.  10854,  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389;  49  U.S.C  106(g):  14  CFR 
11.69. 

f7l.l    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993,  and 
effective  September  16, 1993,  is 
amended  as  follows: 

Paragraph  6004— Subpart  E— Class  E 
Airspace  Areas  Deslgi\ated  as  an 
Extension  to  a  Class  D  Surface  Area 


AWP  CA  E4  Oxnard,  CA  (Revised) 
Oxnard  Airport,  CA 


(lat.  34°12'03"  N.  long.  119°12'26"W) 
Camarillo  VOR/DME 

(lat.  34°12'45'?^.  long.  119°05'39"W) 

That  airepacA  extending  upward  bom  the 
surface  within  1.8  miles  either  side  of  the 
Camarillo  VOR  264*  radial,  extending  &om 
the  4.3  mile  radius  of  the  Oxnard  Airport  to 
i3  miles  west  of  the  Camarillo  VOR/DME 
This  Class  E  airspace  is  effective  during  the 
specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 

Issued  in  L.OS  Angeles.  Caltfomia.  on 
November  18, 1993. 
C  Roger  Wall, 

Acting  Manager.  Air  Traffic  Division, 
Western-Pacific  Region. 
IFR  Doc.  93-30261  Filed  12-9-93;  8:45  am| 
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14  CFR  Part  71 

[Airspace  Docket  No.  93-AWP-6] 

Establishment  of  Class  D  Airspace; 
Gila  Bend,  AZ 

agency:  Federal  Aviation 
Administration  (FAA).  DCfT. 
action:  Final  rule. 

SUMMARY:  This  action  establishes  Class 
D  airspace  at  Gila  Bend  Air  Force  (AF) 
Auxiliary  (AUX)  Field,  Gila  Bend, 
Arizona.  The  U.S.  Air  Force  operates  a 
control  tower  at  Gila  Bend  AF  AUX 
Field.  Airapace  Reclassification,  which 
became  efi^ective  September  16, 1993, 
discontinued  the  use  of  the  term 
"airport  traffic  area  (ATA)"  and 
eliminated  those  ATA's  not  already 
designated  to  become  Class  D  airapace. 
As  a  result,  the  requirement  for  two-way 
radio  communication  with  the  control 
tower  at  Gila  Bend  AF  AUX  Field 
lapsed.  This  rule  provides  adequate 
Class  D  airspace  for  instrument  flight 
rules  (IFR)  operations  and  establishes 
two-way  radio  communications  at  Gila 
Bend  AF  AUX  Field. 
EFFECTIVE  DATE:  0901  U.T.C,  January  10, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gene  Enstad,  Airspace  Specialist, 
System  Management  Branch,  AVVP-530, 
Air  Traffic  Division,  Western-Pacific 
Region,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard,  Lawndale,  California  90261; 
telephone  (310)  297-0010. 

SUPPLEMENTARY  INFORMATION: 

History 

On  August  6,  1993,  the  FAA  prop>osed 
to  amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  71)  to  establish 
Class  D  airapace  at  Gila  Bend  AF  AUX 


64880      Federal  Register  /  Vol.  58.  No.  236  /  Friday.  December  10.  1993  /  Rules  and  Regulations 


airport.  Gila  Bend.  AZ,  to  provide 
sufficient  airspace  for  instrument  flight 
rules  (IFRVoperations  and  establish  a 
two-way  radio  communications 
requirement. 

Interested  parties  were  invited  to    * 
participate  in  this  proposed  rulemaking, 
by  submitting  such  written  data,  views. 
or  arguments  as  they  desired.  No 
comments  were  received.  This 
amendment  is  the  same  as  that  proposed 
in  the  notice.  Class  D  airspace 
designations  are  published  in  Paragraph 
5000  of  FAA  Order  7400.9A  dated  June 
17, 1993,  and  effective  September  16, 
1993,  which  is  incorporated  by 
reference  in  14  CFR  71.1  (58  PR  36298; 
July  6, 1993).  The  Class  D  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  establishes 
Class  D  airspace  at  Gila  Bend  AF  AUX 
airport.  Gila  Bend.  AZ,  to  provide 
controlled  airspace  from  the  surface  up 
to  and  including  3,900  feet  MSL  and 
establishes  a  two-way  communications 
requirement. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Pari  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71-{AMENDE0] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Aulfaarity:  49  U.S.C  app.  1348(a).  13S4(a). 
1510;  E.0. 10854,  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 


171.1    [Amemtod] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  740O.9A. 
Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993,  and 
effective  September  16, 1993.  is 
amended  as  follows: 

Paroffaph  500O— Subpart  D—C^ass  D 

Airspace 

•        •        •        •        • 

AWP  AZ  D  Gila  Bmd  (New) 
Gila  Bend  AF  AUX  Airport,  Gila  Bend.  AZ 
(lat.  32"53'06"N.  long.  112'43'14-W) 
That  airspace  extending  upward  from  the    ■ 
surfece  up  to  and  including  3,900  feet  MSL 
within  a  4.2-inile  radius  of  Gila  Bend  AF 
AUX  Airport,  excluding  that  airspace  within 
Restricted  Area  R-2305.  This  Qass  D 
airspace  is  effective  during  the  specific  dates 
and  times  established  in  advance  by  a  Notice 
to  Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 

Issued  in  Los  Angeles.  California,  on 
htoveraber  15. 1993. 
Richard  R.  Liea, 

Manager,  Air  Traffic  Divisiort,  Western-Pacific 
Region. 
IFR  Doc  93-30259  Filed  12-9-«3;  8:45  ami 
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14  CFR  Part  71 

[Airspace  Docket  Fto.  M-AWP-IT] 

Establishment  of  Class  D  Airspace; 
Barking  Sands,  Kauai,  HI 

AGENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Final  rule. 

summary:  This  action  establishes  Class 
D  airspace  at  Barking  Sands  Pacific 
Missile  Range  Facility  (PMRF).  Kekaha, 
Kauai,  Hawaii.  The  U.S.  Navy  operates 
a  control  tower  at  Barking  Sands  PMRF, 
Kekaha,  Kauai,  Hawaii.  Airspace 
Reclassification,  which  became  effective 
September  16, 1993,  discontinued  the 
use  of  the  term  "airport  traffic  area" 
(ATA)  and  eliminated  those  ATA'a  not 
already  designated  to  become  Class  D 
airspace.  As  a  result,  the  requirement  for 
two-way  radio  communication  with  the 
control  tower  at  Barking  Sands  PMRF 
Airport  lapsed.  This  rule  provides 
adequate  Class  D  airspace  for 
instrument  flight  rules  (IFR)  operations 
and  establishes  two-way  radio 
communications  at  Barking  Sands 
PMRF  Airport. 

EFFECTIVE  DATE:  0901  U.T.C..  January  10, 
1994. 

FOR  FURTHER  ^FORMATION  CONTACT: 
Gene  Enstad,  Airspace  Specialist. 


System  Management  Branch.  AWP-530, 
Air  Traffic  Division,  Western-Pacific 
Region.  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard.  Lawndale,  California  90261; 
telephone  (310)  297-0010. 

SUPPiT^ENTARY  INFORMATION: 

History 

On  September  23, 1993.  the  FAA 

proposed  to  amend  part  71  of  the 

Federal  Aviation  Regulations  (14  CFR 
part  71)  to  establish  Class  D  airspace  at 
Barking  Sands  PMRF.  Kekaha,  Kauai, 
Hawaii  to  provide  sufficient  airspace  for 
instrument  flight  rules  (IFR)  operations 
and  establish  a  two-way  radio 
communications  requirement. 

Interested  parties  were  invited  to 
participate  in  this  propjosed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  desired.  No 
comments  were  received.  This 
amendment  is  the  same  as  that  proposed 
in  the  notice.  Class  D  airspace 
designations  are  published  in  Paragraph 
5000  of  FAA  Order  7400.9A  dated  June 
17, 1993,  and  effective  September  16. 
1993,  which  is  incorporated  by 
reference  in  14  CFR  71.1  (58  FR  36298; 
July  6, 1993).  The  Class  D  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  establishes 
Class  D  airspace  at  Barking  Sands 
PMRF,  Kekaha.  Kauai,  Hawaii,  to 
provide  controlled  airspace  from  the 
surface  up  to  and  including  2.500  feet 
MSL  and  establishes  a  two-way 
communications  requirement. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It.  therefore— <1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimaL  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 


List  of  Siri>)ect8  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 
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AdoptioB  of  the  Amendment 

I  In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

fART71-^AIIENDEDI 

j   1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

I  Aatfasrity:  49  U.S.C  app.  1348(a).  1354(a). 
iStO:  E.a  10854.  24  FR  9565,  3  CFR.  1959- 
1963  Comp..  p.  389;  49  U.S.C  106(g);  14  CFR 
il.69. 

§71.1    [Amended! 

I   2.  The  incorporation  by  reference  in 
i4  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A. 
Airspace  Designations  and  Reporting 
|H)ints,  dated  June  17, 1993,  and 
effective  September  16. 1993.  is 
amended  as  follows: 

Pamffaph  5000— Subpart  I>— Class  D 
Airspace 

•        •        •        •        * 

inVVP  HI  D  Barking  Suids  PMRF  (New) 

^rking  Sands  Pacific  Missile  Range  Facility 
Airport.  Kekaha.  Kauai.  HI 
(lat.  22"01'18'7a,  long,  159*47'12"W) 
i   That  aiispaoa  extending  upward  from  the 
tur&ce  up  to  and  including  2.500  feet  MSL 
Within  a  5.1-mile  radius  of  Barking  Sands 
PMRF  Airport,  excluding  that  airspace  east  of 
a  line  1.8  miles  east  of  and  parallel  to  the 
Barking  Sands  PMRF  Airport  north-south 
runwey.  This  Cla«  D  airspace  is  effective 
during  the  apecific  datet  and  times 
established  in  advance  by  a  Notice  to 
Ainnen.  The  efisctiva  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 

!••••• 

'    issued  in  Lot  Angeles.  California,  on 
MovenOwr  IS.  1993. 

ftkhard  I.  LisB. 

(Manager.  Air  Traffic  Division.  Western-Pacific 
Segfon. 

IFR  Doc  03-30260  Filed  12-»-03;  8:45  am) 
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FEDERAL  Tft\OE  COMMISSION 
!l6  CFR  Part  228 

Tire  Advertising  and  Labeling  Guides 

AQENCY:  Federal  Trade  Commission. 
ACTION:  Final  amendment  of  tire 
advertising  and  labeling  Guide  9. 


SUMMARY:  The  Federal  Commission 
lannounoes  that  it  has  amended  S  220.9 
KCuide  9)  of  the  Tire  Advertising  and 
Labeling  Guides.  16  CFR  part  228  (Tire 
Guides).  The  amendment  deletes  the 
third  sentence  of  that  section,  which 
requires  seltors  to  designate  retreaded 
tires  as  "retreads"  or  "retreaded."  and 


adds  the  sentence:  "Any  terms 
disclosing  that  tires  are  not  new  also 
shall  not  misrepresent  the  performance, 
the  type  of  manufacture,  or  any  other 
attribute  of  such  tires.  See  §228.18." 
With  the  amendments,  sellers  have 
fewer  restrictions  on  how  to  advertise 
their  tires,  so  long  as  the  advertisements 
clearly  and  conspicuously  disclose  that 
the  retreaded  tires  are  not  new.  The 
amended  Guide  9  emphasizes  that  any 
terms  used  must  be  nondeceptive  and 
refers  to  §  228.18  (Guide  18).  which 
contains  a  general  prohibition  against 
the  use  of  misrepresentations  by  the 
seller. 

EFFECTIVE  DATE:  December  10. 1993. 
FOR  FURTHER  O^ORMATION  CONTACT: 
Robert  Easton.  Special  Assistant — 
Enforcement.  Federal  Trade 
Commission.  Washington.  DC  20580. 
(202)  326-3029. 

SUPPLEMENTARV  iNFORMATION:  The 
American  Retreaders'  Association.  Inc. 
( ARA)  and  the  Tread  Rubber 
Manufacturers  Group  (TRMG)  jointly 
petitioned  the  Commission  on  August 
18. 1988.  to  revise  Guide  9  of  the  Tire 
Guides.!  Specifically,  the  petition 
sought  revision  of  Guide  9  to  permit  use 
of  the  term  "remanufactured"  when 
describing  retreaded  tires.  ARA  and 
TRMG  contend  that  the  diange  is 
necessary  "to  more  accurately  reflect  the 
positive  changes  whic^  have  taken 
place  in  this  industry."  The  petitioners 
further  contend  that  the  term 
"retreaded"  is  too  narrow  a  term  to 
describe  one  of  many  manufacturing 
processes  used  in  the  industry.  Under 
the  petitioners'  pi  ')posaI.  the  term 
"remanufactured"  could  be  used 
generically  to  describe  various 
technological  advances  in  the  industry 
such  as  bead-to-bead  retreading. 

The  National  Tire  Dealers  A 
Retreaders  Association.  Inc.  (NTDRA) 
advised  the  Commission  that  it  believes 
the  term  "remanufactured"  may  be 
confusing  and  possibly  misleading  to 
consumers.  It  therefore  opposed 
modification  of  Guide  9.  NTDRA  also 
stated  that  no  change  should  be  made 
without  a  public  proceeding.  It  also 
stated  that  if  Guide  9  were  to  be 
reviewed  publicly,  all  parts  of  the  Tire 
Guides  should  be  reviewed. 

The  Commission  considered  the 
petitioners'  rattiest  and  the  letter 
NTDRA  submitted,  and  solicited 


•  Guide  a  stales:  "Advertisements  of  used  or 
retreaded  products  should  clearly  and 
conspicuously  disclose  ttial  same  are  not  new 
products.  Unexplained  terms,  such  as  'Utim  Tread.' 
'NuTra*d°  aad  Smxw  Tread*  as  descriptive  of  such 
tires  do  not  constitute  adequate  disclosure  thai  tires 
so  described  are  not  new.  All  such  tires  should  be 
cleariy  deeignatad  aa  'retreads'  or  'retreaded.' " 


comment  <  on  a  proposed  amendment  to 
Guide  9. 

Specifically,  the  Commission  sou^t 
comment  Ot)  whether  the  last  sentence 
of  Guide  9  should  be  deleted.  The 
request  for  comment  was  published  in 
the  Federal  Kegister  on  September  12. 
1990  (55  FR  37488).  and  the 
Commission  received  comments  from 
eight  interested  parties.  Based  upon  the 
petition,  the  pre-comment  period 
information  in  its  possession  and  the 
public  comments  it  received,  the 
Commission  has  determined  to  amend 
Guide  9  by  deleting  the  last  sentence. 
Further,  the  Commission  amends  Guide 
9  by  adding  the  following  sentence: 

Any  terms  disclosing  that  tires  are  not  new 
alto  shall  not  roisrepreaeat  the  performance. 
the  type  of  manufacture,  or  any  other 
attribute  of  such  tires.  See  $228.18. 

The  intent  of  Guide  9  is  to  prevent 
sellers  from  misleading  consumers  into 
believing  that  the  seller  is  offering  new 
tires  when,  in  Cact.  the  tires  are  used, 
but  the  effect  of  the  Guide  has  been  to 
limit  industry  to  use  of  only  two  terms 
to  describe  non-new  tires.  The 
Commission  believes  it  is  preSerable  to 
avoid  imposing  such  limitations 
because  they  may  have  the  effect  of 
inhibiting  innovation  by  limiting  the 
ability  of  manufacturers  to  distinguish 
their  products  in  the  marketplace  in  a 
nondeceptive  manner.  The  Commission 
concludes  from  the  record  that  the 
current  limitations  should  not  be 
retained  and  the  Guides  should  be 
amended  to  allow  tire  manufacturers  the 
flexibility  to  describe  not-new  tires  in  a 
nondeceptive  manner. 

There  is  no  disagreement  in  the 
comments  with  the  view  that  terms 
other  than  retread  and  retreaded  can 
convey  the  concept  that  tires  are  not 
new  or  are  previously  used.  Indeed,  one 
of  the  comments  opposing  the 
amendment  states  that  terms  other  than 
retread  and  retreeded  can 
"nondeceptively"  satisfy  the  intent  of 
Guide  9  (Comment  from  Trax  Retread 
Tires,  p.l).  Another  opposing  comment 
agrees  that  the  terms  "remanufactured" 
and  "recycled"  do  not  describe  new 
tires  (Comment  from  Rubber 
Manufacturers  Association  (RMA),  p.l). 
Further,  a  third  comment  notes  that  the 
word  "remanu&ctured"  in  a  term 
frequently  used  in  the  aut<Mnotive  parts 
industry  and  "by  definition  implies  that 
the  product  is  'not  new."*  (Comment 
from  Lakin  General  Corporation,  p.2). 


2  Because  guides  are  merely  interpretive 
statements,  the  Commission  is  not  required  to  give 
the  public  an  opportunity  to  participate  in 
proceedings  to  amend  tiieiiL  Nevertheless,  the 
CiMmnission's  policy  genenlly  is  to  obtain  public 
comment  on  the  pronwigattaa  af  an  industry  guide. 
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In^ddition,  as  stated  in  the  comment 
from  the  Rubber  Manufacturers 
Association,  regardless  of  what  terms 
are  used  tO  describe  retreaded  tires  or 
what  process  is  used  in  the  retreading, 
each  retreaded  tire  must  meet  the 
Department  of  Transportation  (DOT) 
standards  for  safety  (49  CFR  571.117) 
(Comment  from  RMA.  p.l).  The  DOT 
regulations  also  require  that  each 
retreaded  tire  must  be  marked  on  the 
tire  sidewall  with  the  mark  "DOT  R"  to 
differentiate  it  from  a  new  tire  (49  CFR 
574.5).  As  RMA  states,  retreaded  tires 
"•  •  •  are  therefore  readily  identifiable 
to  consimiers,  regardless  of  whether 
they  are  marketed  as  'retreaded,' 
'remanufactured'  or  under  some  other 
designation."  (Comment  from  RMA, 
p.l). 

Thus,  there  is  no  disagreement  in  the 
comments  that  alternative  terms  put 
consumers  on  notice  that  tires  are  not 
new.  This  is  consistent  with  the  intent 
of  Guide  9,  and  the  nondeceptive  use  of 
other  terms  serves  this  goal. 

An  alternative  to  amending  Guide  9 
by  deleting  the  last  sentence  would  be 
for  the  Commission  to  amend  Guide  9 
by  e)^panding  the  list  of  "mandatory" 
terminology  in  the  last  sentence  to 
include,  for  example,  not  only 
"remanufactured,"  but  also  such  terms 
as  "recapped"  or  "remolded." 
Nevertheless,  the  record  does  not 
establish  that  use  of  these  terms  only,  or 
that  any  restricted  list  of  terms,  is 
necessary  to  inform  consumers 
adequately  of  the  nature  of  their 
purchase  or  to  avoid  deception.  Deletion 
of  the  last  sentence  of  Guide  9  is 
preferable  because  it  will  allow  sellers 
the  flexibility  to  use  any  nondeceptive 
terms  that  "clearly  and  conspicuously 
disclose  that  (their  tires)  are  not  new 
products." 

The  Commission  remains  concerned 
that  tire  manufacturers  not  resort  to 
misleading  terminology.  Tire 
manufacturers,  like  any  other  marketers 
not  subject  to  specific  regulations 
imposing  standardized  terms,  remain 
subject  to  the  general  prohibitions  of  the 
FTC  Act  against  deceptive 
representations.  Moreover,  there  is  a 
specific  prohibition  in  Guide  18  of  the 
Tire  Guides  against  deceptive  claims. 
The  Commission,  to  emphasize  this 
obligation,  amend  Guide  9  to  state  that 
any  new  terms  "shall  not  misrepresent 
the  performance,  the  type  of 
manufacture,  or  any  other  attribute  of 
such  tires.  See  S  228.18."  3 


iTb*  iMw  third  lantenca  doM  no<  impoM  any 
iMw  obligation*  on  the  induitry,  tinea  $  228.18  of 
tha  Guide  alraady  prohibiti  misleading  claima. 


List  of  Subjects  in  18  CFR  Part  228 

Advertising,  Motor  vehicles,  Tires, 
Trade  practices. 

For  the  reasons  set  forth  in  the 
preamble,  16  CFR  Part  228  is  amended 
as  follows: 

PART  228-{AMENDED] 

1.  The  authority  citation  for  part  228 
continues  to  read  as  follows: 

Authority:  Sees.  5. 6,  38  StaL  719.  as 
amended,  721: 15  U.S.C  45, 46. 

§228.8    [Amended] 

2.  Section  228.9  is  amended  by 
removing  the  sentence:  "All  such  tires 
should  be  clearly  designated  as 
'retreads'  or  'retreaded"'  and  by  adding 
the  sentence:  "Any  terms  disclosing  that 
tires  are  not  new  also  shall  not 
misrepresent  the  performance,  the  type 
of  manufacture,  or  any  other  attribute  of 
such  tires.  See  §  228.18." 

By  Direction  of  the  Conunission. 
Doaald  S.  Qark. 
Secretary. 

[FR  Doc.  9J-29404  Filed  12-*-93;  8:45  ami 
•lUJNQCOOf  fTSfr-ei-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Part  404 
RIN08«a-AD30 

Federal  Old-Age,  Survivors  and 
Disability  Insurance;  Suspension  of 
Dependent's  Benefits  When  a  Worlter 
is  In  an  Extended  Period  of  Eligibility 

AGENCY:  Social  Seauity  Administration, 

HHS. 

ACTION:  Final  rules. 

StMMARY:  We  are  amending  our 
regulations  which  explain  when  a 
Social  Security  disability  beneficiary 
can  and  caimot  be  paid  monthly 
benefits  during  the  extended  period  of 
eligibility  which  follows  the  completion 
of  a  trial  woik  period.  The  amendments 
to  the  regulations  reflect  section  5118  of 
the  Omnibus  Budget  Reconciliation  Act 
of  1990  (OBRA  1990)  and  provide  that 
no  monthly  Social  Security  benefits  will 
be  paid  to  the  dependents  of  a  disabled 
worker  for  any  month  for  which  no 
monthly  Social  Security  disability 
insurance  benefits  will  be  paid  to  the 
disabled  worker  during  the  extended 
period  of  eligibility. 
EFFECTIVE  DATE:  December  10, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  V.  Dudar,  Legal  Assistant. 


Office  of  Regulations,  Social  Security 
Administration,  3-B-l  Operations 
Building,  6401  Security  Boulevard, 
Bahimore,  Maryland  21235,  (410)  965- 
1759. 

SUPPl£MENTARY  INFORMATION:  Under 
section  223(a)(1)  of  the  Social  Security 
Act  (the  Act),  an  individual  receiving 
disability  insurance  benefits  who 
completes  a  trial  work  period  and 
continues  to  have  a  disabling 
impairment  is  provided  an  extended 
period  of  eligibility.  This  extended 
period  of  eligibility  is  referred  to  in  our 
regulations  as  the  reentitlement  period. 
See  §§  404.316(d),  404.401a  and 
404.1592a.  During  this  period,  the 
individual  will  be  paid  tranefits  in 
accordance  with  sections  223(a)(1)  and 
223(e)  of  the  Act  for  all  months  in 
which  he  or  she  does  not  engage  in 
substantial  gainful  activity.  Section 
223(e)  of  the  Act  provides,  however, 
that  no  monthly  benefits  shall  be 
payable  to  any  disability  beneficiary, 
including  a  worker  receiving  disability 
insurance  benefits,  for  any  month,  after 
the  third  month,  in  which  he  or  she 
engages  in  substantial  gainful  activity 
during  this  period. 

Prior  to  the  enactment  of  OBRA  l^O 
(Pub.  L.  101-508,  enacted  November  5, 
1990),  section  223(e)  of  the  Act  was 
silent  regarding  the  payment  of  benefits 
to  the  dependents  of  a  disabled  worker 
during  his  or  her  extended  period  of 
eligibility.  OBRA  1990  included  an 
amendment,  section  5118,  to  clarify  this 
provision.  In  its  report  on  OBRA  1990, 
the  Conference  Committee  explained 
that  this  amendment  would  codify  our 
existing  practice  which,  for  purposes  of 
the  extended  period  of  eligibility,  linked 
a  dependent's  entitlement  to  a  benefit 
payment  for  any  month  to  the  disabled 
worker's  entitlement  to  payment  for  that 
month.  The  Committee  stated  that  under 
this  practice,  a  "dependent's  benefits 
are  suspended  during  this  period  if  the 
disabled  worker's  benefits  are 
suspended."  Conference  Committee 
Report,  OBRA  1990,  H.R.  Rep.  No.  964. 
lOlst  Cong..  2d  Sess.  944  (1990). 

Section  5118  of  OBRA  1990  codifies 
this  practice.  It  amends  section  223(e)  of 
the  Act 'to  provide  that  when  payment 
of  a  worker's  disability  insurance 
benefits  is  suspended  imder  that  section 
for  any  month  during  the  extended 
period  of  eligibility,  monthly  benefits  to 
any  other  persons  based  on  the  worker's 
earnings  record  will  not  be  paid  for  that 
month. 

These  final  rules  amend  our 
regulatiops  to  reflect  this  amendment  to 
section  2I?3(e)  of  the  Act  made  by 
section  5118  of  OBRA  1990.  The  final 
rules  add  a  sentence  to  §§  404.401a  and 
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404.1592a(a)  to  provide  that  if  any  other 
person  is  receiving  monthly  benefits  on 
the  earnings  record  of  an  individual 
receiving  disability  insurance  benefits, 
that  person  will  not  be  paid  benefits  for 
any  month  for  which  the  disabled 
individual  cannot  be  paid  benefits 
during  the  reentitlement  period.  We  also 
are  revising  the  heading  of  §  404.401a  to 
conform  to  the  change  to  the  text  of  that 
section. 

Regulatory  Procedures 

lustification  for  Final  Rules 

The  Department,  even  when  not 
required  by  statute,  as  a  matter  of 
policy,  generally  follows  the 
Administrative  Procedure  Act  (APA) 
notice  of  proposed  rulemaking  and 
public  comment  procedures  specified  in 
5  U.S.C.  553  in  the  development  of  its 
tegulations.  The  APA  provides 
exceptions  to  its  notice  and  public 
comment  procedures  when  an  agency 
finds  that  there  is  good  cause  for 
dispensing  with  such  procedures  on  the 
basis  that  they  are  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest.  We  have  determined  that, 
under  5  U.S.C.  553(b)(B),  good  cause 
exists  for  waiver  of  notice  of  proposed 
rulemaking  and  public  comment 
procedures  in  these  regulations  because 
the  regulations  simply  reflect  a  statutory 
change  that  is  self-executing.  The 
amendments  to  the  regulations  to  refiect 
this  change  are  not  discretionary  and  do 
not  involve  the  setting  of  any  policy. 
Therefore,  we  have  determined  that 
op{>ortunity  for  prior  public  comment  is 
unnecessary.  Consequently,  these 
amendments  are  being  issued  as  final 
rules. 

Exect;f  ii'e  Order  1 229 1 

The  Secretary  has  determined  that 
this  is  not  a  major  rule  under  Executive 
Order  12291  because  these  regulations 
will  not  result  in  any  significant  costs  or 
otherwise  meet  the  criteria  for  a  major 
rule.  Therefore,  a  regulatory  impact 
analysis  is  not  required. 

\ipenvorit  Reduction  Act 

\  These  final  regulations  impose  no 
additional  reporting  or  recordkeeping 
requirements  subject  to  Office  of 
Management  and  Budget  clearance. 

Regulatory  Flexibility  Act 

I  The  Secretary  certifies  that  these  final 
fegulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  l)e<5ause  they 
affect  only  individuals.  Therefore,  a 
regulatory  fiexibility  analysis  as 
provided  in  Public  Law  96-354,  the 
Regulatory  Flexibility  Act.  is  not 
required. 


(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.802  Social  Security 
Disability  Insurance;  No.  93.803  Social 
Security-Retirement  Insurance) 

List  of  Subjects  in  20  CFR  Part  404 

Administrative  practice  and 
procedure.  Blind,  Disability  benefits. 
Old-age.  Survivors,  and  Disability 
Insurance.  Reporting  and  recordkeeping 
requirements.  Social  Security. 

Dated:  July  23. 1993. 

Lawrence  H.  Thompson, 

Principal  Deputy  Commissioner  of  Social 
Security. 

Approved:  September  30. 1993. 
Donna  E.  Shalala, 
Secretary  of  Health  and  Human  Services. 

For  the  reasons  set  out  in  the 
preamble,  subparts  E  and  P  of  part  404 
of  chapter  III,  title  20  of  the  Code  of 
Federal  Regulations  are  amended  as 
follows: 

PART  404— FEDERAL  OLD-AGE,     . 
SURVIVORS  AND  DISABILITY 
INSURANCE  (1950-        ) 

1.  The  authority  citation  for  subpart  E 
of  part  404  continues  to  read  as  follows: 

Authority:  Sees.  202.  203.  204  (a)  and  (e). 
205  (a)  and  (t).  222(b).  223(e),  224,  227,  and 
1102  of  the  Social  Seciuity  Act;  42  U.S.C. 
402, 403, 404  (a)  and  (e),  403  (a)  and  (c). 
422(b).  423(e),  424,  427,  and  1302. 

2.  Section  404.401a  is  amended  by 
revising  the  section  heading  and  by 
adding  a  new  sentence  immediately 
after  the  second  sentence  of  that  section 
to  read  as  follows: 

§  404.401a  When  twe  do  not  pay  benefits 
because  of  a  disability  beneficiary's  work 
activity. 

"   *  •  If  anyone  else  is  receiving 
monthly  benefits  based  on  your  earnings 
record,  that  individual  will  not  be  paid 
benefits  for  any  month  for  which  you 
cannot  be  paid  benefits  during  the 
reentitlement  period. •   *   * 

3.  The  authority  citation  for  subpart  P 
of  part  404  is  revised  to  read  as  follows: 

Authority:  Sees.  202.  205  (a),  (b).  and  (d) 
through  (h).  216(i),  221  (a)  and  (i),  222(c). 
223,  225,  and  1102  of  the  Social  Security  Act; 
42  U.S.C.  402. 405  (a),  (b).  and  (d)  through 
(h),  416(i).  421  (a)  and  (i),  422(c).  423.  425. 
and  1302;  sec.  505(a)  of  Public  Law  96-265. 
94  Stat.  473.  sees.  2(d)(2).  5. 6.  and  15  of 
Public  Law  98-460.  98  Stat.  1797. 1801, 
1802.  and  1808. 

4.  Section  404.1592a  is  amended  by 
adding  immediately  after  the  third 
sentence  of  paragraph  (a),  which  begins 
"(See  §§404.316  *  *  •),"anew 
sentence  to  read  as  follows: 


$404.15923    The  reentitlentent  perkxL 

(a)  General.  •   *   *  If  anyone  else  is 
receiving  manthly  benefits  based  on 
your  earnings  record,  that  individual 
will  not  be  paid  benefits  for  any  month 
for  which  you  cannot  be  paid  benefits 
during  the  reentitlement  period.  •  •   • 

(FR  Doc.  93-30153  Filed  12-9-93;  8:45  amj 
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20  CFR  Parts  404  and  416 
RIN  096O-AC87 

Federal  Old-Age,  Survivors,  and 
Disability  Insurance  and  Supplemental 
Security  Income  for  the  Aged,  Blind, 
and  Disabled;  Representation  of 
Claimants  for  Benefits  Under  Title  II 
and/or  Title  XVI 

AGENCY:  Social  Security  Administration. 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  amends  our 
existing  regulations  on  the 
representation  of  parties  to  implement 
the  provisions  of  section  10307(b)  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1989  (OBRA).  Section  10307(b) 
amended  the  Social  Security  Act  (Act) 
to  require  that  notices  of  adverse 
detenminations  made  by  the  Social 
Security  Administration  (SSA)  on  or 
after  January  1, 1991,  under  the  Social 
Security  program  of  title  II  and  the 
supplemental  security  income  (SSI) 
program  of  title  XVI,  notify  claimants  of 
the  options  for  obtaining  attorney 
representation  in  presenting  their  cases 
before  us  and  of  the  availability,  to 
qualifying  claimants,  of  legal  services 
organizations  that  provide  legal  services 
free  of  charge. 

EFFECTIVE  DATE:  These  final  regulations 
are  effective  December  10,  1993. 
FOR  FURTHER  INFORMATIOfl  CONTACT: 
Philip  Berge,  Legal  Assistant,  3-B-l 
Operations  Building,  6401  Security 
Boulevard,  Baltimore.  MD  21235.  (410) 
965-1769. 

SUPPLEMENTARY  INFORMATION:  By  notice 
of  proposed  rulemaliing  (NPRM) 
published  October  28, 1991  (56  FR 
55475),  we  proposed  to  implement 
section  10307(b)  by  adding  new 
§  404.1706  to  subpart  R  of  part  404  and 
new  §  416.1506  to  subpart  O  of  Part  416. 
We  have  carefijlly  analyzed  the 
comments  received  in  response  to  the 
NPRM  and  have  modified  the  final  rule 
based  on  our  consideration  of  those 
comments. 

The  regulations  currently  in  effect  do 
not  require  SSA  to  notify  claimants  of 
the  options  for  obtaining  attorney 
representation  in  presenting  their  cases 
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or  of  the  availability,  to  qualifying 
claimants,  of  legal  services 
organizatiorts  that  provide  legal  services 
free  of  charge.  However,  it  has  long  been 
our  practice  to  inform  claimants  and    . 
beneficiaries  of  their  right  to  be 
represented,  if  they  choose,  by  an 
attorney  or  nonattomey  at  each  step  of 
the  administrative  review  process,  and 
to  provide  more  detailed  information, 
including  lists  of  attorney  referral  and 
legal  services  organizations  and  of 
community  organizations  that  might 
provide  nonattomey  representation,  to 
claimants  and  beneficiaries  who  inquire 
about  representation  or  request  a 
hearing  before  an  administrative  law 
judge  (ALJ). 

We  provide  such  notice  and 
additional  information  in  furtherance  of 
the  provisions  of  sections  206  and 
1631(d)  of  the  Act  permitting  the 
representation  of  claimants  by  attorneys 
and  nonattomeys,  and  in  accordance 
with  our  longstanding  practice  of 
neither  encouraging  nor  discouraging 
claimant  representation.  In  addition,  as 
a  result  of  the  amendment  of  section  206 
and  1631(d)  by  OBRA  section  10307(b). 
we  have  revised  our  notices  of  adverse 
determinations  and  decisions  subject  to 
the  administrative  review  process  to 
inform  claimants  and  beneficiaries  of 
the  options  for  obtaining  attorneys  and 
of  the  availability,  to  qualifying 
claimants,  of  legal  services 
organizations  that  provide  legal  services 
free  of  charge. 

We  prop^Ked  the  following  heading 
for  new  §§  404.1706  and  416.1506: 
"Notification  of  options  for  obtaining 
attorney  representation."  The  proposed 
regulations  stated — 

Whether  or  not  you  have  advised  us  that 
you  are  represented  by  an  attorney,  if  we 
make  a  determination  or  decision  that  is 
subject  to  the  administrative  review  process 
provided  under  subpart  (J/N)  of  these 
regulations  and  it  does  not  grant  all  of  the 
benefits  or  other  relief  you  requested  or  it 
adversely  affects  any  (entitlement  to/ 
eligibility  for)  benefits  that  we  have 
established  or  may  establish  for  you.  we  will 
include  with  the  notice  of  that  determination 
or  decision  information  about  your  options 
for  obtaining  an  attorney  to  represent  you  in 
dealing  with  us.  We  will  also  tell  you  that  a 
legal  services  organization  may  provide  you 
with  legal  representation  free  of  charge  if  you 
satisfy  the  qualifying  requirements  applicable 
to  that  organization. 

Final  Regulations 

After  considering  the  comments  on 
the  NPRM,  we  are  publishing  final 
regulations  that  differ  from  those 
proposed  in  one  respect.  We  have 
revised  the  introductory  clause  of  the 
first  sentence  of  §§404.1706  and 
416.1506  to  state:  "If  you  are  not 


represented  by  an  attorney  and  we  make 
a  determination  or  decision  that  is 
subject  to  the  administrative  review 
process  provided  under  subpart  (J/N)  of 
these  regulations  and  it  does  not  grant 
all  of  the  benefits  or  other  relief  you 
requested  or  it  adversely  affects  any 
(entitlement  to/eligibility  for)  benefits 
that  we  have  established  or  may 
establish  for  you,  *  *  *."  This  change 
removes  the  requirement  from  the 
proposed  regulations  that  the  OBRA 
information  be  included  with  the 
notices  of  adverse  determinations  and 
decisions  described  in  the  regulations 
when  the  claimant  or  beneficiary  is 
already  represented  by  an  attorney.  We 
have  made  this  change  because  we 
believe  that  the  purpose  of  section 
10307(b)  of  OBR.\  can  be  construed  so 
as  not  to  require  that  we  give 
notification  of  the  options  for  obtaining 
attorney  representation  to  a  claimant 
who  has  already  appointed  an  attorney 
to  represent  him  or  her.  We  also  agree 
with  the  commenters.  as  discussed 
below  under  the  heading  Public 
Comments  and  Responses,  that  sending 
such  notification  to  a  claimant  who  is 
already  represented  might  lead  to 
confusion  in  the  attorney-client 
relationship. 

Public  Comments  and  Responses 

We  received  comments  from  three 
private  attorneys,  two  law  firms,  a 
private  attorney  commenting  on  behalf 
of  a  disability  law  project,  and  a 
national  association  of  representatives. 
In  addition,  a  State  agency  disability 
determination  service  (DDS)  reported 
that  it  had  no  significant  problem  with 
the  proposed  new  regulations  and  that 
it  was  including  the  language  provided 
by  SSA  with  its  personalized  disability 
notices. 

In  analyzing  the  comments  in  terms  of 
the  issues  raised  and  the  changes 
recommended,  we  have  identified  two 
principal  comments  and  several 
secondary  issues  and  recommendations, 
as  discussed  below.  The  DDS  raised  no 
issues  and  did  not  recommend  any 
changes;  therefore,  we  are  not  treating  it 
as  a  commenter  for  the  purpose  of  the 
following  discussion. 

Comment:  Do  not  require  inclusion  of 
the  OBRA  information  with  notices  of 
adverse  determinations  and  decisions 
sent  to  individuals  who  have  already 
appointed  attorney  representatives. 

Each  of  the  seven  commenters  favored 
not  requiring  provision  of  the  OBRA 
information  when  the  claimant  or 
beneficiary  is  already  represented  by  an 
attorney.  One  commenter  also  favored 
not  providing  that  information  when  the 
claimant  or  beneficiary  is  represented 
by  a  nonattomey.  and  another  thought 


individuals  represented  by  nonattomeys 
should  not  receive  the  same  information 
as  imrepresented  individuals.  These 
latter  two  commenters  favored  having 
the  final  regulations  expressly  prohibit 
SSA  h^  providing  the  OBRA 
information  to  represented  claimants. 

The  commenters  agreed  that 
including  the  OBRA  information  with 
notices  sent  to  claimants  or  beneficiaries 
who  have  appointed  attomey 
representatives  would  cause  confusion. 
Some  of  the  specific  problems 
anticipated  were  that  some  notice 
recipients  would  think  their  attorneys 
■had  abandoned  their  claims  and  that 
others  would  think  the  Agency  was 
suggesting  they  should  seek  different 
counsel. 

Two  commenters  thought  that 
providing  the  OBRA  information  in 
these  circumstances  could  interfere  with 
established  attomey-client 
relationships,  and  another  concluded 
that  it  represented  an  action  by  SSA  to 
compound  the  difficulties  of  private 
practitioners. 

Also,  the  commenters  generally 
thought  that  including  the  OBRA 
information  with  all  the  notices 
described  in  the  proix)sed  rules  was 
unnecessary.  Most  expressed  concems 
that  doing  so  would  generate  claimant 
inquiries  and  that  responding  to  those 
inquiries  would  involve  unnecessary 
work  for  both  the  Agency  and  claimant 
counsel.  Several  commenters  stressed 
the  importance  of  not  placing 
additional,  unnecessary  biu'dens  on 
SSA's  field  offices. 

Response:  Section  10307(b)  requires 
us  to  provide  information  on  the  options 
for  obtaining  attomey  representation  to 
"each  claimant"  receiving  an  adverse 
determination  and  applies  to  "adverse 
determinations  made  on  or  after  January 
1. 1991." 

Therefore,  in  the  NPRM  we  proposed 
including  that  information  with  all 
adverse  determinations  and  decisions 
subject  to  the  administrative  review 
process  to  ensure  compliance  with  the 
statute. 

A  strict  leading  of  the  statutory 
language  could  result  in  our  sending 
notices  to  claimants,  who  we  know  are 
represented  by  attorneys  in  proceedings 
before  us.  that  advise  them  that  they  can 
appoint  an  attomey  to  represent  them  in 
proceedings  before  us.  Such  a  result 
would  not  seem  consistent  with  the 
purpose  of  section  10307(b).  These 
c'.aimants  have  already  exercised  their 
options  to  appoint  lawyers  to  represent 
them.  Rather,  it  seems  reasonable  to 
construe  the  statutory  language  as  not 
requiring  that  such  claimants  bo  notified 
that  they  can  appoint  counsel, 
particularly  when  such  an  interpretation 
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would  void  the  possibility  of  confusing 
claimants  already  represented  by 
attorneys  and  seeming  possibly  to 
interfere  in  the  relationship  already 
est^lished  between  such  claimants  and 
their  aftomeys.  It  would  also  seem  to 
follow  that  if  such  claimants  should  hot 
be  notified  of  an  option  to  seek  an 
attomey  because  they  already  have  an 
attomey.  that  they  need  not  be  advised 
of  the  availability  of  hee  legal  services, 
particularly  in  those  instances  where 
they  are  already  represented  by 
organizations  providing  free  legal 
services. 

After  assessing  the  comments 
received,  we  have  modified  the  final 
regulations  as  discussed  above— i.e..  not 
to  require  inclusion  of  the  OBRA 
information  with  notices  of  adverse 
determinations  or  decisions  if  the 
claimant  or  beneficiary  is  represented 
by  an  attomey.  As  indicated  above,  we 
believe  that  OBRA  section  10307(b)  is 
primarily  directed  at  ensuring  the 
availability  of  information  on  the 
options  for  obtaining  attomey 
representation  to  individuals  who  do 
not  have  attorneys.  Continuing  to  advise 
individuals  who  are  represented  by  an 
attomey  of  their  options  conceming 
attomey  representation  after  they  obtain 
such  representation  could  cause 
confusion  and  would  not  seem  to 
further  the  purpose  of  section  10307(b). 
Doing  so  could  also  generate  time 
consuming  work,  for  the  Agency  and 
claimant  coimsel. 

Very  few  claimants  appoint  an 
attomey  representative  until  after  they 
have  received  at  least  one  notice  of  an 
adverse  determination.  Therefore, 
almost  all  claimants  who  receive  a 
notice  under  this  final  mle  will  receive 
the  information  on  options  for  obtaining 
attomey  representation  at  least  once. 
Only  those  claimants  who  have  already 
obtained  attomey  representatives  before 
the  first  adverse  determinations  on  their 
claims  will  not  be  sent  at  least  one 
OBRA  notice  on  attomey  representation. 

Because  we  believe  §  10307(b)  should 
not  be  construed  to  require  notification 
of  the  options  for  obtaining  attomey 
representation  except  where  the 
claimant  already  has  an  attomey,  the 
final  regulations  require  provision  of 
this  information  when  the  claimant  is 
unrepresented  or  is  represented  by  a 
nonattomey.  However,  as  we  noted  in 
the  preamble  of  the  NPRM.  these 
statutory  amendments  and  these 
regulations  do  not  limit  our  ability  to 
provide  additional  information  on 
representation,  including  information 
on  the  right  to  represent  oneself  or  to  be 
represented  by  a  nonattomey.  Moreover, 
given  the  lack  of  a  specific  limitation  in 
the  statutory  amendments,  we  have  not 


adopted  the  suggestion  of  the  two 
commenters  to  state  in  the  final  rule 
when  we  might  not  provide 
representational  information. 

Commenf:  The  regulation  should 
prescribe  criteria  conceming  the 
representation  referral  lists  SSA 
provides  and  expressly  obligate  SSA  to 
provide  complete  information  on  the 
options  for  obtaining  attomeys. 

Stating  that  the  proposed  mle  seemed 
to  envision  providing  the  names  of 
attomey  referral  services,  legal  services 
organizations  and  community 
organizations  which  provide 
representation,  and  that  these  are  not- 
for-profit  sources,  one  commenter 
recommended  expanding  the 
regulations  to  state  explicitly  that  only 
not-for-profit  organizations  may  be 
included.  Another  commenter  stated 
that  the  lists  of  representation  referral 
sources  provided  by  different  SSA 
offices  are  not  always  complete  and 
that,  to  the  extent  the  lists  are 
incomplete,  the  Agency  may  be  seen  to 
be  directing  claimants  to  certain  sources 
to  the  disadvantage  of  others.  This 
commenter  thought  the  statute  imposes 
an  affirmative  obligation  on  the  Agency 
to  ensure  that  the  information  it 
provides  on  the  options  for  obtaining  an 
attomey  is  complete  and  that  the  final 
regulations  should  express  this 
obligation. 

Response:  We  did  not  plan  to  provide 
in  the  OBRA  notices  the  names  of 
specific  legal  services  organizations, 
attomey  referral  services,  or  community 
organizations  that  may  provide 
representation.  Rather,  the  notices  will 
advise  claimants  of  the  options  for 
obtaining  attomeys  to  represent  them 
and  of  the  availability  to  qualifying 
claimants  of  legal  services  organizations 
which  provide  legal  services  free  of 
charge. 

One  of  a  claimant's  options  for 
obtaining  attomey  representation  is,  we 
believe,  to  use  the  services  of 
organizations  that  can  assist  them  in 
obtaining  counsel  or,  if  they  qualify,  free 
legal  services.  Therefore,  as  the 
preamble  to  the  NPRM  noted,  the  OBRA 
notice  will  advise  claimants  of  this 
option  and  further  advise  them  that 
local  Social  Security  offices  have 
additional  information  about  sfiecific 
organizations  in  their  local  area.  Though 
not  required  by  statute,  we  believe  that 
providing  lists  of  specific  organizations 
at  the  local  level  will  make  it  easier  for 
those  claimants  who  wish  to  pursue  this 
option. 

Under  the  existing  procedures,  as  the 
NPRM  pointed  out,  we  provide 
representation  referral  lists  to  claimants 
who  inquire  about  representation  or 
request  an  AL)  hearing.  If  a  claimant  has 


not  reached  the  AL)  level,  we  make  the 
provision  of  such  a  list  contingent  on  an 
inquiry  by  the  claimant;  at  the  AL) 
hearing  level  wte  take  the  initiative  of 
providing  representation  referral  lists  in 
acknowledging  receipt  of  requests  for 
hearing  filed  by  individuals  who  have 
not  appointed  representatives. 

We  provide  referral  lists  at  the  ALJ 
level  to  facilitate  the  orderly  operation 
of  the  hearing  process  by  promoting 
prompt  decisions  about  representation 
by  individuals  who  generally  decide  to 
appoint  representatives  during  the  later 
stages  of  the  administrative  review 
process.  (We  instituted  that  procedure 
in  1979  after  representation  rates  at  the 
hearing  step  had  risen  substantially). 
We  do  not  take  the  initiative  of 
providing  lists  before  the  hearing  step 
because  individuals  at  the  initial  and 
reconsideration  steps  of  the  process  do 
not  usually  choose  to  be  represented. 

While  the  procedures  differ,  each 
conforms  to  our  longstanding  practice  of 
neither  encouraging  nor  discouraging 
claimant  representation.  We  provide 
representation  referral  lists  to  claimants 
who  inquire  about  representation  to 
assist  individuals  who  have  already 
indicated  an  interest  in  representation. 
We  provide  such  lists  at  the  hearing 
level  on  our  initiative  to  promote  the 
orderly  operation  of  the  hearing  process. 

We  do  not  believe  representation 
referral  lists  themselves  must  be 
provided  as  part  of  the  notice  of  the 
options  for  obtaining  attomey 
representation.  Therefore,  we  have  not 
modified  the  regulations  to  so  provide 
in  these  final  regulations. 

While  our  reason  for  not  changing  the 
regulations  in  this  respect  is  that  we 
believe  representation  referral  lists  are 
not  required  under  section  10307(b), 
there  are  also  practical  reasons  for  not 
including  such  lists  with  our  notices. 
Representation  referral  lists  need  to 
provide  locale-specific  information. 
Inclusion  of  lists  providing  such 
information  with  notices  of  adverse 
determinations  or  decisions  would 
involve  operational  problems  in  that  we 
generate  many  of  these  notices  centrally 
on  large  computerized  systems. 
Providing  such  lists  with  notices  of 
adverse  determinations  and  decisions 
would  also  involve  ongoing 
administrative  costs. 

We  believe  it  would  be  inappropriate 
to  prescribe  criteria  for  representation 
referral  lists  in  regulations 
implementing  the  statutory  notice 
requirement  established  in  section 
10307(b).  We  plan  to  continue  providing 
representation  referral  lists  to  claimants 
who  inquire  about  representation  or 
who  request  an  ALJ  hearing  because  we 
have  been  able  to  provide  such  lists 
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witA  little  controversy  to  the  benefit  of 
many  individuals.  However,  we  do  not 
believe  that  defining  these  lists  in 
regulations  at  this  time  would  be 
helphil. 

With  the  changes  as  noted  above,  the 
regulations  as  proposed  are  adopted. 

Regulatory  Procedures 

Executive  Order  12291 

The  Secretary  has  determined  that 
this  is  not  a  major  rule  under  Executive 
Order  12291  because  it  will  result  in 
negligible  administrative  costs  and 
savings.  Therefore,  a  regulatory  impact 
analysis  is  not  required. 

Regulatory  Flexibility  Act 

We  certify  that  these  regulations  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  these  rules  will  affect  only 
individuals.  Therefore,  a  regulatory 
flexibility  analysis  as  provided  in  Pub. 
L  96-354,  the  Regulatory  Flexibility 
Act,  is  not  required. 

Paperwork  Reduction  Act 

These  regulations  impose  no  new 
reporting  or  recordkeeping  requirements 
requiring  Office  of  Management  and 
Budget  clearance. 

(Catalog  of  Federa]  Domestic  Assistance 
Program  Nos.  93.773  and  93.774,  Medicare: 
93.802-93.805  Social  Security;  and  93.807 
Supplemental  Security  Income.) 

Liat  of  Subjects 

20  CFR  Part  404 

Administrative  practice  and 

Erocedure,  Deuath  benefits.  Disability 
enefits.  Old-Age,  Survivors,  and 
Disability  Insurance,  Reporting  and 
recordkeeping  requirements. 

20  CFR  Part  416 

Administrative  practice  and 
procedure.  Aged,  Blind.  Disability 
benefits.  Public  assistance  programs. 
Supplemental  Security  Income  (SSI). 
Reporting  and  recordkeeping 
requirements. 

Dated:  July  23. 1993. 
La«irrence  H.  Thompson, 

Principal  Deputy  Commissioner  of  Social 
Security. 

Approved:  September  30, 1993. 
Donna  E.  Shalala. 
Secretary  of  Health  and  Human  Services. 

For  the  reasons  set  out  in  the 
preamble,  subpart  R  of  part  404  and 
subpart  O  of  part  416  of  20  CFR  chapter 
m  are  amended  as  follows: 


PART  404— FEDERAL  OLO-AQE. 
SURVIVORS  AND  DtSABlLTTY 
INSURANCE  (1050-    ) 

1.  The  authority  citation  for  subpart  R 
of  part  404  continues  to  read  as  follows: 

Authority:  Sees.  205(a),  206,  and  1102  of 
the  Social  Security  Act;  42  U.S.C.  405(a).  406, 
and  1302. 

2.  New  §  404.1706  is  added  to  read  as 
follows: 

1404.1706    Notification  o(  optiona  for 
obtaining  attorney  representation. 

If  you  are  not  represented  by  an 
attorney  and  we  make  a  determination 
or  decision  that  is  subject  to  the 
administrative  review  process  provided 
under  subpart  )  of  this  part  and  it  does 
not  grant  all  of  the  benefits  or  other 
relief  you  requested  or  it  adversely 
affects  any  entitlement  to  benefits  that 
we  have  established  or  may  establish  for 
you,  we  will  include  with  the  notice  of 
that  determination  or  decision 
information  about  your  options  for 
obtaining  an  attorney  to  represent  you 
in  dealing  with  us.  We  will  also  tell  you 
that  a  legal  services  organization  may 
provide  you  with  legal  representation 
fiee  of  charge  if  you  satisfy  the 
qualifying  requirements  applicable  to 
that  organization. 

PART  416-SUPPLEMENTAL 
SECURITY  INCOME  FOR  THE  AGED, 
BUND,  AND  DISABLED 

1.  The  authority  citation  for  subpart  O 
of  part  416  continues  to  read  as  follows: 

Authority.  Sees.  1102  and  1631(d)  of  the 
Social  Security  Act;  42  U.S.Q  1302  and 
1383(d). 

2.  New  §416.1506  is  added  to  read  as 
follows: 

{416.1506    Notification  of  options  for 
obtaining  attorney  representation. 

If  you  are  not  represented  by  an 
attorney  and  we  make  a  determination 
or  decision  that  is  subject  to  the 
administrative  review  process  provided 
under  subpart  N  of  this  part  and  it  does 
not  grant  all  of  the  benefits  or  other 
relief  you  requested  or  it  adversely 
affects  any  eligibility  to  benefits  that  we 
have  established  or  may  establish  for 
you,  we  will  include  with  the  notice  of 
that  determination  or  decision 
information  about  your  options  for 
obtaining  an  attorney  to  represent  you 
in  dealing  with  us.  We  will  also  tell  you 
that  a  legal  services  organization  may 
provide  you  with  legal  representation 
bee  of  charge  if  you  satisfy  the 
qualifying  requirements  applicable  to 
that  organization. 

|FR  Doa  93-30152  Filed  12-9-93;  8:45  am) 
■iLUNG  coot  41tO-a-P 


20CFR  Part  404 
RIN  0960-AC68 

Federal  OK}-Ag«,  Survivors,  and 
Disability  Insuranca;  Suspefision  of 
Benefits  Where  Individual  is  Deported; 
Exemption  From  Social  Security 
Because  of  Religious  Beliefs 

AGENCY:  Social  Security  Administration. 

HHS. 

ACTION:  Final  rules. 

SUiymARY:  These  final  rules  are  being 
issued  to  reflect  provisions  of  the 
Technical  and  Miscellaneous  Revenue 
Act  of  1988.  the  Omnibus  Budget 
Reconciliation  Act  of  1989.  and  the 
Immigration  Act  of  1990.  These 
provisions  concern:  The  suspension  of 
Social  Security  benefits  if  an  individual 
is  deported  under  certain  provisions  of 
the  Immigration  and  Nationality  Act,  an 
exemption  from  Social  Security  for 
employees  and  employers  who  are  both 
members  of  certain  religious  faiths 
opposed  to  acceptance  of  insurance 
benefits  including  those  provided  by 
Social  Security,  and  an  exemption  from 
Social  Security  for  certain  employees  of 
churches  and  church-controlled 
organizations. 

EFFECTIVE  DATE:  These  final  rules  are 
effective  December  10, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  V.  Dudar,  Legal  Assistant. 
Office  of  Regulations,  Social  Security 
Administration,  3-B-l  Operations 
Buildings,  6401  Security  Boulevard. 
Baltimore.  MD  21235.  (410)  965-1759. 
SUPPLEMENTARY  INFORMATION:  These 
final  rules  make  several  technical 
changes  in  our  rules.  First,  they  reflect 
the  provision  of  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988 
(TAMRA).  Public  Law  100-647,  tiiat 
provided  for  the  nonpayment  of  Social 
Security  benefits  if  an  individual  is 
ordered  deported  fit>m  the  United  States 
because  of  certain  past  activities 
performed  under  the  direction  of  or  in 
association  with  the  Nazi  government  of 
Germany  or  one  of  its  allies.  Second, 
they  reflect  the  provisions  of  the 
Immigration  Act  of  1990,  Public  Law 
101-^9.  that  amended  section  241  of 
the  Immigration  and  Nationality  Act 
concerning  the  grounds  for  deportation 
and  made  conforming  changes  in 
section  202(n)  of  the  Social  Security 
Act.  Section  202(n)  concerns  the 
nonpayment  of  Social  Security  benefits 
if  an  individual  is  deported  under 
certain  provisions  of  section  241(a)  of 
the  Immigration  and  Nationality  Act. 

The  final  rules  also  reflect  the 
provision  of  TAMRA  that  provided  an 
exemption  from  Sodal  Security  for  an 
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employee  and  his  or  her  employer  if 
both  belong  to  a  religious  faith  and  are 
adherents  to  established  tenets  and 
teachings  of  that  faith  opposed  to 
acceptance  of  insurance  benefits 
including  those  provided  by  the  Social 
Security  program.  Additionally,  the 
final  rules  reflect  the  provisions  of  the 
Omnibus  Budget  Reconciliation  Act  of 

1989  (OBRA).  Public  Law  101-239,  Uiat 
provided  an  exemption  from  Social 
Security  for  (1)  an  employee  of  a 
partnership  if  both  the  employee  and 
the  members  of  the  partnership  (each  of 
the  partners)  belong  to  a  religious  faith 
and  are  adherents  to  the  established 
tenets  and  teachings  of  that  faith 
opposed  to  acceptance  of  insurance 
benefits  including  those  provided  by  the 
Social  Seciuity  program  and  (2)  persons 
who  have  religious  convictions  in 
opposition  to  the  acceptance  of 
insurance  benefits  including  those 
provided  by  Social  Security  and  who 
are  employees  of  churches  or  church- 
controlled  organizations,  but  who  are 
treated  as  self-employed  individuals 
because  the  employing  church  or 
organization  has  exercised  its  option  to 
be  exempt  from  paying  the  employer 
portion  of  the  Social  Security  tax. 

On  May  28, 1991,  we  published  a 
notice  of  proposed  rulemaking  at  56  FR 
24043  reflecting  the  provisions  of 
TAMRA  and  OBRA  that  are  discussed 
briefly  above  and  in  more  detail  below. 
We  received  no  comments  on  the 
proposed  rules,  which  we  are  now 
publishing  as  final  rules.  The  proposed 
rules,  however,  did  not  reflect  the 
provisions  of  the  Immigration  Act  of 

1990  which  amended  section  241  of  the 
Immigration  and  Nationality  Act  with 
resj>ect  to  the  grounds  for  deportation 
and  section  202(n)  of  the  Social  Security 
Act.  Section  202(n)  was  amended  to 
conform  to  the  changes  made  with 
respect  to  the  grounds  for  deportation 
set  out  in  section  241  of  the  Immigration 
and  Nationality  Act.  In  these  final  roles 
we  are  further  amending  §  404.464  of 
our  regulations  to  reflect  these  statutory 
amendments. 

Nonpayment  of  Benefits  Where 
Individual  Is  Deported 

Section  202(n)  of  the  Social  Security 
Act  provides  that  no  monthly  benefits 
shall  be  paid  to  a  beneficiary  entitled  to 
old-age  or  disability  insurance  benefits 
on  his  or  her  wages  or  self-emploj-ment 
income  who  is  ordered  deported  ftt)m 
the  United  States  under  certain 
provisions  of  the  Immigration  and 
Nationality  Act.  It  also  provides  that  if 
such  a  beneficiary  is  ordered  deported 
under  one  of  those  provisions,  no  lump 
sura  death  benefit  shall  be  paid  on  the 
basis  of  his  or  her  earnings  record  and 


other  benefits  that  may  be  payable  on 
his  <M-  her  earnings  record  may  not  be 
paid  to  a  non-United  States  citizen 
outside  the  United  States. 

Section  8004  of  TAMRA  amended 
section  202(n)  of  the  Social  Security  Act 
by  adding  a  reference  to  paragraph  19  of 
section  241(a)  of  the  Immigration  and 
Nationality  Act  and  thereby  adding  Nazi 
war  criminals  to  the  list  of  individuals 
to  whom  benefits  are  not  payable  due  to 
their  deportation.  Section  602  of  the 
Immigration  Act  of  1990  revised  the 
grounds  for  deportation  set  forth  in 
section  241(a)  of  the  Immigration  and 
Nationality  Act.  The  new  law  replaced 
the  19  grounds  for  deportation 
previously  listed  in  the  Immigration  and 
Nationality  Act  with  five  classes  of 
deportable  aliens,  with  a  number  of 
grounds  for  deportation  listed  within 
those  five  classes.  The  legislative  history 
of  section  602  states  that  one  of  the 
purposes  of  this  "comprehensive" 
revision  was  "to  make  the  law  more 
rational  and  easy  to  understand."  See 
H.R.  CcHif.  Rep.  No.  101-955, 101st      • 
Cong.,  2nd  Sess.  128  (1990). 

Section  603(b)  of  the  Immigration  Act 
of  1990  made  a  conforming  amendment 
to  section  202(n)  of  the  Social  Security 
Act  to  provide  for  the  nonpayment  of 
benefits  to  individuals  deported  under 
the  provisions  of  section  241(a)  (other 
than  under  paragraph  (1)(C)  or  (1)(E))  of 
the  Immigration  and  Nationality  Act. 
Paragraph  (1)(C)  provides  for  the 
deportation  of  aliens  who  violate  certain 
conditions  of  entry  and  of  aliens 
admitted  as  nonimmigrants  who  fail  to 
maintain  that  status.  Paragraph  (1)(E) 
provides  for  the  deportation  of  aliens 
who  assist  other  aliens  entering  or 
attempting  to  enter  the  United  States 
illegally.  As  amended  by  the 
Immigration  Act  of  1990,  section  202(n) 
of  the  Social  Security  Act  continues  to 
provide  for  the  nonpayment  of  benefits 
to  individuals  deported  because  of  acts 
of  persecution  committed  under  the 
direction  of  or  in  association  with  the 
Nazi  government  of  Germany  or  its 
allies.  The  Immigration  Act  of  1990, 
which  became  law  on  November  29, 
1990,  provides  that  the  amendments  it 
made  which  are  discussed  above  shall 
not  apply  to  deportation  proceedings  for 
which  notice  had  been  provided  to  the 
alien  prior  to  March  1. 1991.  We  are 
amending  §404.464  of  our  regulations 
to  reflect  these  statutory  changes. 

Exemption  From  Social  Security  for 
Employees  and  Employers  Who  An 
Both  Members  of  Certain  Religious 
Faiths 

Section  8007  of  TAMRA  added  a  new 
section  3127  to  the  Internal  Revenue 
Code  (the  Code)  and  a  conforming 


amendment  to  section  202(v)  of  the 
Social  Security  Act.  Under  this  statutory 
change,  an  ei«ployee  and  his  or  her 
employer  may  file  applications  with  the 
Internal  Revenue  Service  (IRS)  for 
exemption  from  their  respective  shares 
of  the  Federal  Insurance  Contributions 
Act  taxes  on  the  employee's  wages 
based  upon  their  religious  convictions 
in  opposition  to  acceptance  of  insurance 
benefits  including  those  provided  by 
Social  Security.  In  order  for  the 
exemption  to  be  granted,  both  the 
employee  and  his  or  her  employer  must 
have  applications  filed  and  approved 
and  both  must  submit  waivers  of  their 
right  to  receive  benefits  under  title  II 
and  part  A  of  title  XVm  of  the  Social 
Security  Act.  Under  section  202(v)  of 
the  Social  Security  Act.  no  benefits  or 
other  payments  are  payable  under  title 
n  and  part  A  of  title  XVm  to  the 
individual  who  files  such  a  waiver  and 
receives  such  an  exemption.  In  addition, 
no  benefits  or  other  payments  are 
payable  under  title  11  and  part  A  of  title 
XVIIl  on  the  basis  of  the  exempted 
individual's  wages  and  self-employment 
income  to  any  other  person  after  the 
filing  of  the  waiver. 

Prior  to  the  enactment  of  TAMRA,  the 
availability  of  a  Social  Security  tax 
exemption  on  religious  grounds  was 
limited  under  sections  202(v)  and 
211(c)(6)  of  tile  Social  Security  Act  and 
section  1402(g)  of  the  Code  to 
individuals  who  were  self-employed. 
Sections  404.1075  and  404.305  of  the 
regulations  implement  the  exemption 
imm  the  Social  Security  self- 
employment  tax  and  the  corresponding 
waiver  of  benefits.  The  TAMRA 
enactment  extends  to  an  employee  and 
his  or  her  employer  the  right  to  request 
a  Social  Security  tax  exemption  if  they 
both  have  religious  convictions  in 
opposition  to  participation  in  insurance 
programs  including  Social  Secxirity. 
Additionally,  it  provides  that  no 
exemption  will  be  granted  if  the 
employee  would  be  receiving  benefits 
but  for  suspension  of  his  or  her  benefits 
under  section  203  or  section  222(b)  of 
the  Social  Secxu-ity  Act.  This  rule 
already  applied  to  the  exemption  for 
self-employed  persons,  but  was  not 
reflected  in  the  regulations.  We  are 
therefore  revising  §  404.1075  to  reflect 
this  rule  for  the  self-employed  and  to 
describe  the  circumstances  under  which 
the  tax  exemption  will  cease  to  be 
effective  and  the  effect  of  such  a 
termination  on  the  corresponding 
waiver  of  benefits.  We  are  also 
amending  §  404.305(a),  which  discusses 
the  effect  of  the  waiver  of  benefits,  to 
revise  a  reference  to  the  regulatory 
section  describing  the  tax  exemption  on 
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religious  grounds  for  self-employed 
persons  to  reflect  that  that  section 
currently  appears  in  §404.1075.  and  to 
clarify  that,  in  order  for  a  waiver  of 
benefits  to  be  applicable,  it  is  necessary 
for  the  applicant  to  be  granted  a  tax 
exemption  in  addition  to  filing  the 

Section  10204(b)  of  OBRA  amended 
section  3127  of  the  Code  to  provide  that 
the  tax  exemption  is  available  when  an 
employee  of  a  partnership  and  each 
partner  in  that  partnership  have 
religious  convictions  in  opposition  to 
participation  in  insurance  programs 
including  Social  Security  and  file 
applications  for  exemption  which 
include  waivers  of  their  right  to  receive 
benefits  under  title  n  and  part  A  of  title 
XVIII  of  the  Social  Security  Act. 

To  reflect  these  new  statutory 
provisions  concerning  the  employee  and 
employer,  we  are  adding  a  cross- 
reference  to  §  404.305(a)  of  subpart  D 
and  adding  a  new  section  to  subpart  K. 
§  404.1039.  which  is  modeled  after 
§  404.1075.  to  state  that,  in  order  for  the 
tax  exemption  to  be  granted,  both  an 
employee  and  his  or  her  employer  (or, 
if  the  employer  is  a  partnership,  each  of 
its  partners)  must — 

1.  Belong  to  STecognized  reUgious 
sect  or  a  division  thereof;  and 

2.  Adhere  to  the  tenets  or  teachings  of 
that  sect  or  division  of  the  sect  and  for 
that  reason  conscientiously  oppose  the 
acceptance  of  insurance  benefits  from 
any  public  or  private  insurance 
including  Social  Security  that — 

a.  Makes  payment  in  the  event  of 
death,  disability,  old-age,  or  retirement; 
or 

b.  Makes  payment  for  the  cost  of,  or 
provides  services  for,  medical  care 
(including  the  benefits  of  any  insurance 
system  established  by  the  Social 
Security  Act):  and 

3.  File  applications  with  IRS  for 
exemption  from  Social  Security  taxation 
(which  includes  a  waiver  of  the  right  to 
receive  benefits  under  title  II  and  part  A 
of  title  XVni  of  the  Social  Security  Act) 
that  IRS  approves  pursuant  to  section 
3127  of  the  Code. 

In  order  for  an  application  to  be 
approved,  we  must  find  that  the  sect  or 
division  of  the  sect  has  established 
tenets  or  teachings  which  cause  the 
applicant  to  be  conscientiously  opposed 
to  receiving  the  types  of  insurance 
benefits  described  above,  that  the  sect  or 
division  of  the  sect  has  continuously 
been  in  existence  since  December  31. 
1950,  and  that  its  members  make 
pro\'ision  for  dependent  members  that  is 
reasonable  in  view  of  their  general  level 
of  living. 

An  application  for  exemption  will  be 
approved  by  the  IRS  only  if  no  benefits 


became  payable  (or.  but  for  section  203 
or  section  222(b)  of  the  Social  Security 
Act.  would  have  become  payable)  to  the 
applicant  at  or  before  the  time  the 
application  was  filed.  Once  IRS 
approves  the  tax  exemption  authorized 
under  section  3127  of  the  Code,  the 
exemption  continues  until  the 
exemption  requirements  are  no  longer 
met.  If  the  exemption  ceases  to  be  in 
effect,  the  waiver  of  the  right  to  receive 
Social  Security  and  Medic^ire  benefits 
will  also  no  longer  apply.  However, 
earnings  for  years  before  the  waiver 
ceases  to  apply  cannot  be  used  for 
Social  Security  benefit  purposes. 

The  exemption  provided  under  these 
statutory  amendments  applies  to  wages 
paid  after  December  31. 1988. 

Exemption  From  Social  Security  of 
Workers  in  Churches  and  Church- 
ControUed  Organizations 

Section  10204(a)  of  OBRA  amended 
s^ion  1402(g)  of  the  Code.  Under  this 
statutory  change,  employees  of  churches 
and  church-controlled  organizations 
who  are  treated  as  self-employed 
individuals  because  the  employing 
church  or  church-controlled 
organization  has  been  approved  for 
exemption  from  payment  of  the  Federal 
Insurance  Contributions  Act  tax  on 
religious  grounds  are  exempt  irom 
payment  of  the  Self-Employment 
Contributions  Act  tax  effective  for  tax 
years  beginning  January  1. 1990,  if  the 
worker  has  an  approved  application  for 
exemption  as  described  in  §404.1075. 

Prior  to  the  enactment  of  OBRA.  these 
church  employees,  who  are  treated  as 
self-employed  individuals,  were  subject 
to  payment  of  the  Self-Employment 
Contributions  Act  tax.  We  are  therefore 
revising  §  404.1068  to  reflect  tuis 
statutory  change. 

Regulatory  Procedures 

Executive  Order  12291 

The  Secretary  has  determined  that 
this  is  not  a  major  rule  under  Executive 
Order  12291  since  these  regulations  will 
not  resuh  in  any  significant  costs  or 
otherwise  meet  the  criteria  for  a  major 
rule.  Therefore,  a  regulatory  impact 
analysis  is  not  required.  The  statutory 
amendments  reflected  in  these  final 
regulations  will  cause  a  reduction  in 
estimated  Social  Security  tax  revenues 
of  $14  million  each  for  FY  1993,  FY 
1994.  and  FY  1995. 

Paperwork  Reduction  Act 

Sections  404.1039  and  404.1075  of 
these  final  regulations  reflect  an 
information  collection  requirement. 
That  requirement  is  contained  in  section 
3127  of  the  Code  and  is  applicable  only 


to  the  IRS.  The  IRS  has  received  OMB 
approval  to  collect  the  required 
information  by  using  form  IRS-4029 
(Application  for  Exemption  fix)m  Social 
Security  and  Medicare  Taxes  and 
Waiver  of  Benefits  OMB  No.  1545- 
0064)."* 

Regulatory  Flexibility  Act 

The  Secretary  certifies  that  these  final 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  they 
only  apply  to  individuals  and  certain 
partnerships.  Consequently,  these 
regulations  will  have  a  minimal  overall 
economic  impact  and  a  regulatory 
flexibility  analysis,  as  provided  in 
Public  Law  9e-354.  the  Regulatory 
Flexibility  Act,  is  not  required. 

(Catalog  of  Federal  Domestic  Assistance 
Programs:  No.  93.802  Social  Security- 
Disability  Insurance:  No.  93.803  Social 
Security — Retirement  Insurance:  No.  93.805 
Social  Security— Survivors  Insurance.) 

List  of  Subjects  in  20  CFR  Part  404 

Administrative  practice  and 
procedure.  Blind.  Disability  benefits. 
Old- Age.  Survivors,  and  Disability 
Insurance.  Reporting  and  recordkeeping 
requirements.  Social  Security. 

Dated:  June  17. 1993. 

Louis  D.  Enoff. 

Principal  Deputy  Commissioner  of  Social 
Security. 

Approved:  September  30. 1993. 
Donna  E.  Shalala. 
Secretary  of  Health  and  Human  Services. 

For  the  reasons  set  forth  in  the 
preamble,  part  404  of  chapter  in,  title  20 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  404-f  EDERAL  OLD-AGE. 
SURVIVORS  AND  DtSABiLTTY 
INSURANCE  (1950-       ) 

1.  The  authority  citation  for  subpart  D 
of  part  404  continues  to  read  as  follows: 

Authority:  Sees.  202,  203  (a)  and  (b), 
205(a).  216.  223.  228  (a)-(e),  and  1102  of  the 
Social  Security  Act;  42  U.S.C  402. 403  (a) 
and  (b),  405(a).  416. 423, 428  (a)-(e).  and 
1302.     , 

2.  Section  404.305  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

$404,305    Wtten  you  may  not  be  entitled  to 
benefits. 

•        •        •        •        • 

(a)  Waiver  of  benefits.  If  you  have 
waived  benefits  and  been  granted  a  tax 
exemption  on  religious  grounds  as 
described  in  §§  404.1039  and  404.1075. 
no  one  may  become  entitled  to  any 
benefits  or  payments  on  your  earnings 
record  and  you  may  not  be  entitled  to 
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benefits  on  anyone  else's  earnings 
record;  and 

•  •        •        •        • 

3.  The  authority  citation  for  subpart  E 
of  part  404  continues  to  read  as  follows: 

Authority:  Sees.  202,  203,  204  (a)  and  (e). 
205  (a)  and  (c).  222(b).  223(e).  224.  227,  and 
1102  of  the  Social  Security  Art;  42  U.S.C. 
402. 403. 404  (a)  and  (e).  405  (a)  and  (c), 
422(b).  423(e),  424, 427.  and  1302. 

4.  Section  404.464  is  amended  by 
revising  paragraphs  (a)  and  (c)  to  read  as 
follows: 

§  404.464    Nonpayment  o(  benefits  wttere 
indlvkkial  is  deported;  prohiMtton  against 
payment  of  lump  sum  besed  on  deported 
Individual's  earnings  records. 

(a)  Old-age  or  disability  insurance 
benefits.  When  an  individual  is 
deported  under  the  provisions  of  section 
241(a)  of  the  Immigration  and 
Nationality  Act  (other  than  imder 
paragraph  (1)(C)  or  (1)(E)  thereof),  no 
old-age  or  disability  insurance  benefit  is 
payable  to  the  individual  for  any  month 
occurring  after  the  month  in  which  the 
Secretary  is  notified  by  the  Attorney 
General  of  the  United  States  that  the 
individual  has  been  deported  and  before 
the  month  in  which  the  individual  is 
thereafter  lawhally  admitted  to  the 
United  States  for  permanent  residence. 
An  individual  is  considered  lawfully 
admitted  for  permanent  residence  as  of 
the  month  he  enters  the  United  States 
with  permission  to  reside  here 
permanently. 

•  ••••■ 

(c)  Lump  sum  death  payment.  No 
lump>siun  death  payment  is  payable  on 
the  basis  of  the  earnings  of  an 
individual  deported  under  section 
241(b)  of  the  Imnugration  and 
Nationality  Act  (other  than  paragraph 
(1)(C)  or  (l)fE)  thereof)  if  the  individual 
dies  in  or  after  the  month  in  which  the 
Secretary  receives  notice  that  he  has 
been  deported  and  before  the  month  in 
i^hich  the  individual  is  thereafter 
lawfully  admitted  to  the  United  States 
for  permanent  residence. 

5.  The  authority  citation  for  subpart  K 
of  part  404  is  revised  to  read  as  follows: 

Authority:  Sees.  202(v),  205(a).  209.  210, 
211,  229(a).  230,  231,  and  1102  of  the  Social 
Security  Art;  42  U.S.C  402(v).  405(a).  409. 
410,  411, 429(a).  430. 431.  and  1302. 

6.  A  new  undesignated  centerheading 
and  §  404.1039  are  added  to  read  as 
follows: 


Exemption  From  Social  Security  By 
Reason  of  Religious  Belief 

§404.1039    Employert  (Including 
partnerships)  and  employees  wt)o  are  both 
members  of  certain  religious  groups 
opposed  to  Insurance. 

(a)  You  and  your  employer  (or.  if  the 
employer  is  a  partnership,  each  of  its 
partners)  may  file  applications  with  the 
Internal  Revenue  Service  for  exemption 
from  your  respective  shares  of  the 
Federal  Insurance  Contributions  Act 
taxes  on  your  wages  paid  by  that 
employer  if  you  and  your  employer  (or. 
if  the  employer  is  a  partnership,  each  of 
its  partners)— 

(1)  Are  members  of  a  recognized 
religious  sect  or  division  of  the  sect;  and 

(2)  Adhere  to  the  tenets  or  teachings 
of  the  sect  or  division  of  the  sect  and  for 
that  reason  are  conscientiously  opposed 
to  receiving  benefits  from  any  private  or 
public  insurance  that — 

(i)  Makes  payment  in  the  event  of 
death,  disability,  old-age,  or  retirement; 
or 

(ii)  Makes  payment  for  the  cost  of.  or  * 
provides  services  for.  medical  care 
including  the  benefits  of  any  insurance 
system  established  by  the  Act. 

(b)  Both  your  application  and  your 
employer's  appUcation  (or.  if  your 
employer  is  a  partnership,  each 
partner's  application)  must  be  filed  with 
and  approved  by  the  Internal  Revenue 
Service  pursuant  to  section  3127  of  the 
Internal  Revenue  Code.  An  application 
must  contain  or  be  accompanied  by  the 
applicant's  waiver  of  all  benefits  and 
payments  under  title  II  and  part  A  of 
title  XVm  of  the  Act.  See  §  404.305  for 
the  effect  of  the  filing  of  the  waiver  and 
the  granting  of  the  exemption. 

(c)  Regardless  of  whether  the 
applicant  meets  all  these  conditions,  the 
application  will  not  be  approved  unless 
we  find  that — 

(1)  The  sect  or  division  of  the  sect  has 
established  tenets  or  teachings  which 
cause  the  applicant  to  be 
conscientiously  opposed  to  the  types  of 
insurance  benefits  described  in 
paragraph  (a)(2)  of  this  section;  and 

(2)  For  a  substantial  period  of  time  it 
has  been  the  practice  for  members  of  the 
sect  or  division  of  the  sect  to  make 
provision  for  their  dependent  members 
that  is  reasonable  in  view  of  their 
general  level  of  living;  and 

(3)  The  sect  or  division  of  the  sect  has 
been  in  existence  continuously  since 
December  31, 1950. 

(d)  An  application  for  exemption  will 
be  approved  by  the  Internal  Revenue 
Service  only  if  no  benefit  or  payment 
under  title  II  or  part  A  of  title  X\TII  of 
the  Act  became  payable  (or.  but  for 
section  203  or  section  222(b)  of  the  Act, 


would  have  become  payable)  to  the 
applicant  at  or  before  the  time  of  the 
filing  of  the  application  for  exemption. 

(e)  The  tax  exemption  ceases  to  be 
effective  with  respect  to  wages  paid 
beginning  with  the  calendar  quarter  in 
which  either  the  employer  (or  if  the 
employer  is  a  partnership,  any  of  its 
partners)  or  the  employee  involved  does 
not  meet  the  requirements  of  paragraph 
(a)  of  this  section  or  the  religious  sect  or 
division  of  the  sect  is  foimd  by  us  to  no 
longer  meet  the  requirements  of 
paragraph  (c)  of  this  section.  If  the  tax 
exemption  ceases  to  be  effective,  the 
waiver  of  the  right  to  receive  Social 
Security  and  Medicare  Part  A  benefits 
will  also  no  longer  be  effective.  Benefits 
may  be  payable  based  upon  the  wages 
of  the  individual,  whose  exempt  status 
was  terminated,  for  and  after  the 
calendar  year  following  the  calendar 
year  in  which  the  event  occurred  upon 
which  the  cessation  of  the  exemption  is 
based.  Benefits  may  be  payable  based 
upon  the  self-employment  income  of  the 
individual  whose  exempt  status  was 
terminated  for  and  after  the  taxable  year 
in  which  the  event  occurred  upon 
which  the  cessation  of  the  exemption  is 
based. 

7.  Section  404.1068  is  amended  by 
revising  paragraph  (0  to  read  as  follows: 

§  404.1068    Employees  wtto  are  considered 
self-employed. 

*        •        •        *        • 

(0  Employees  of  a  church  or  church- 
controlled  organization  that  has  elected 
to  exclude  employees  from  coverage  as 
employment.  If  you  perform  services 
that  are  excluded  from  employment  as 
described  in  §  404.1026.  you  are 
engaged  in  a  trade  or  business.  Special 
rules  apply  to  your  earnings  from  those 
services  which  are  known  as  church 
employee  income.  If  you  are  paid  $100 
or  more  in  a  taxable  year  by  an 
employer  who  has  elected  to  have  its 
employees  excluded,  those  earnings  are 
self-employment  income  (see 
§  404.1096(c)(1)).  In  figuring  your 
church  employee  income  you  may  not 
reduce  that  income  by  any  deductions 
attributable  to  your  work.  Your  church 
employee  income  and  deductions  may 
not  be  taken  into  account  in 
determining  the  amount  of  other  net 
earnings  from  self-emploj'ment. 
Effective  for  taxable  years  begirming  on 
or  after  January  1. 1990.  your  church 
employee  income  is  exempt  from  self- 
employment  tax  under  the  conditions 
set  forth  for  members  of  certain  religious 
groups  (see  §404.1075). 

8.  Section  404.1075  is  amended  by 
revising  paragraphs  (b)  and  (d)  and  by 
adding  paragraph  (e)  to  read  as  follows: 
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t»mpb*n  of  certain  rsllgtoua 
to  Ineuranoe. 


1404.1075 
group* 


(b)  Your  application  must  be  filed 
under  the  rules  described  in  26  CFR.. 
1.1402(h).  An  application  must  contain 
or  be  accompanied  by  the  applicant's 
waiver  of  all  benefits  and  payments 
under  title  n  and  part  A  of  title  XVm  of 
the  Act.  See  §  404.305  for  the  effect  of 
the  filing  of  the  waiver  and  the  granting 
of  the  exemption. 
•        •        •        •        • 

(d)  Your  application  for  exemption 
will  be  approved  by  the  Internal 
Revenue  Service  only  if  no  benefit  or 
other  payment  under  title  II  or  part  A  of 
title  XVIII  of  the  Act  became  payable  or. 
but  for  section  203  or  section  222(b)  of 
the  Act.  would  have  become  payable,  to 
you  or  on  your  behalf  at  or  before  the 
time  of  the  filing  of  your  application  for 
exemption. 

(e)  The  tax  exemption  ceases  to  be 
effective  for  any  taxable  year  ending 
after  the  time  you  do  not  meet  the 
requirements  of  paragraph  (a)  of  this 
section  or  after  the  time  we  find  the 
religious  sect  or  division  of  the  sect  of 
which  you  are  a  member  no  longer 
meets  the  requirements  of  paragraph  (c) 
of  this  section.  If  your  tax  exemption 
ceases  to  be  effective,  your  waiver  of  the 
right  to  receive  Social  Security  and 
Medicare  part  A  benefits  will  also  no 
longer  be  effective.  Benefits  may  be 
payable  based  upon  your  wages  for  and 
after  the  calendar  year  following  the 
calendar  year  in  which  the  event 
occurred  upon  which  the  cessation  of 
the  exemption  is  based.  Benefits  may  be 
payable  based  upon  your  self- 
employment  income  for  and  after  the 
taxable  year  in  which  the  event 
occurred  upon  which  the  cessation  of 
the  exemption  is  based. 
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Federal  Old-Age,  Survivors  and 
Disability  Insurance;  Continued 
Entitlement  to  Benefits  of  Deemed 
Spouse  and  Legal  Spouse;  Treatment 
of  Divorce  in  Invalid  Marriage; 
Treatment  of  Multiple  Entitlements 
Under  the  Family  Maximum 

agency:  Social  Security  Administration. 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  We  are  revising  several  rules 
to  reflect  statutory  enactments  that 


permit  the  simultaneous  entitlement  of 
a  spouse  based  on  a  "deemed"  valid 
marriage  and  a  spouse  based  on  a  valid 
or  a  "putative"  marriage  and  provide 
that  when  a  putative  spouse  and/or  a 
deemed  spouse  is/are  entitled 
simultaneously  with  a  spouse  based  on 
a  valid  marriage,  the  spouse  based  on 
the  vaUd  marriage  is  paid  outside  the 
family  maximum.  We  are  further 
revising  our  rules  to  reflect  section 
203(a)(3)(C)  of  the  Social  Security  Act 
which  provides  that  an  individual 
entitled  to  divorced  spouses'  benefits  is 
also  paid  outside  the  family  maximum. 
EFFECTIVE  DATE:  These  rules  are  effective 
December  10, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  V.  Dudar.  Legal  Assistant. 
Office  of  Regulations,  Social  Security 
Administration.  3-B-l  Operations 
Building,  6401  Security  Boulevard. 
Baltimore.  Maryland  21235.  (410)  965- 
1759. 

SUPPI.EMENTARY  INFORMATION:  Section 
5119  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (OBRA 
1990).  Public  Law  (Pub.  L.)  101-508, 
contains  several  amendments  to  section 
216(h)(1)  of  the  Social  Security  Act  (the 
Act)  which  permit  the  simultaneous 
entitlement  to  benefits  under  title  II  of 
the  Act  of  a  spouse,  widow(er).  divorced 
spouse,  surviving  divorced  spouse, 
mother/father  or  surviving  divorced 
mother/father  based  on  a  deemed  valid 
marriage  (i.e..  a  ceremonial  marriage 
entered  into  in  good  faith  that  is  invalid 
because  of  the  existence  of  a  legal 
impediment)  and  a  spouse,  widow{er) 
divorced  spouse,  surviving  divorced 
spouse,  mother/father,  or  surviving 
divorced  mother/father  based  on  a  valid 
marriage  or  a  putative  marriage  (i.e.,  an 
invalid  marriage  that  is  recognized 
under  State  law  for  inheritance 
purposes). 

Prior  to  the  enactment  of  section  5119 
of  OBRA  1990.  a  deemed  spouse  could 
receive  benefits  only  if  no  legal  or 
putative  spouse  was  receiving  benefits 
on  the  worker's  earnings  record. 

A  secondary  resuh  of  the  OBRA  1990 
legislation  was  to  limit  the  effect  of 
acquiescence  rulings  in  Rosenberg  v. 
Richardson  as  reaffirmed  by  Capitano  v. 
Secretary  of  HHS.  AR  85-2R(2),  and 
Woodson  V.  Schweiker.  AR  86-18R(5) 
and  AR  86-19R(ll).  to  benefits  payable 
prior  to  January  1991.  These  rulings 
permit  the  entitlement  or  continued 
entitlement  of  a  deemed  spouse  where 
the  full  benefit  is  not  payable  to  the 
legal  spouse  and  allow  a  deemed  spouse 
to  become  entitled  despite  the  prior 
entitlement  of  the  legal  spouse.  The 
OBRA  1990  amendments  are  more 
generous  to  beneficiaries  than  the 


Rosenberg.  Capitano,  and  Woodson 
decisions  were. 

To  reflect  the  amendments  made  to 
section  216(h)(1)  of  the  Act  by  section 
5119  of  OBRA  1990.  we  are  amending 
our  regulations  as  follows: 

We  are  amending  §  404.331  with 
regards  to  entitlement  to  wife's  or 
husband's  benefits  as  a  divorced  spouse 
to  reflect  that  a  deemed  valid  marriage 
meets  the  10-year  duration  of  marriage 
requirement  for  divorced  and  surviving 
divorced  spouses. 

We  are  amending  §  404.332.  which 
sets  out  our  rules  as  to  when  wife's  and 
husband's  benefits  begin  and  end.  to 
remove  the  provision  which  required 
the  termination  of  the  entitlement  of  a 
spouse  or  divorced  spouse  based  on  a 
deemed  valid  marriage  if  a  spouse  or 
divorced  spou.<>e  based  on  a  valid 
marriage  or  a  putative  marriage  became 
entitled  to  benefits  on  the  same  worker's 
record. 

We  are  amending  §  404.336.  which 
discusses  entitlement  to  widow's  or 
widower's  benefits  as  a  surviving 
divorced  spouse,  to  reflect  that 
payments  under  this  section  may  be 
based  on  a  deemed  valid  marriage. 

We  are  amending  §  404.337.  which 
sets  out  our  rules  as  to  when  widow's 
and  widower's  benefits  begin  and  end. 
to  remove  the  provision  which  required 
the  termination  of  the  entitlement  of  a 
widow  or  widower  based  upon  a 
deemed  valid  marriage  when  a  person 
becomes  entitled  to  benefits  on  the  same 
worker's  record  based  upon  a  valid 
marriage  or  a  putative  marriage  under 
State  law  as  explained  in  §404.345. 

We  are  amending  §  404.340.  which 
describes  entitlement  to  mother's  or 
father's  benefits  as  a  surviving  divorced 
spouse,  to  reflect  that  payments  under 
this  section  may  be  based  on  a  deemed 
valid  marriage. 

We  are  amending  §  404.341,  which 
sets  out  our  rules  as  to  when  mother's 
and  father's  benefits  begin  and  end.  to 
remove  the  provision  which  required 
the  termination  of  mother's  or  father's 
benefits  based  upon  a  deemed  valid 
marriage  when  another  person  becomes 
entitled  to  mother's  or  father's  benefits 
on  th6  same  worker's  record  based  upon 
a  valid  marriage  or  a  putative  marriage 
imder  State  law  as  explained  in 
§404.345. 

We  are  amending  §404.346  regarding 
the  relationship  of  certain  individuals 
based  upon  a  deemed  valid  marriage  to 
remove  the  provision  whidi  precluded 
the  entitlement  of  a  wife,  hu^nd, 
widow,  or  widower  based  upon  a 
deemed  valid  marriage  when  another 
person  was  entitled  on  the  same 
worker's  record  as  a  wife,  husband, 
widow,  widower  based  upon  a  valid 
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marriage  or  a  putative  marriage  under 
State  law  as  explained  in  §  404.345.  We 
are  further  amending  §  404.346  to 
indicate  that  once  a  marriage  has  been 
deemed  to  be  a  valid  marriage.  It  shall 
continue  to  be  deemed  valid  if  the 
insured  and  the  person  entitled  to 
benefits  as  a  spouse  are  no  longer  living 
together  when  the  insured  dies. 

Section  5119  of  OBRA  1990  also 
amended  section  203(a]  of  the  Act.  We 
are  amending  the  family  maximum 
provision  set  out  in  §  404.403  to  reflect 
this  amendment  to  indicate  that  a 
spouse,  widow(er)  or  mother/father 
based  upon  a  deemed  valid  marriage 
and/or  a  marriage  recognized  under 
State  law  for  inheritance  rights  will  be 
paid  within  the  family  maximum 
payable,  whereas  the  spouse,  widow(er) 
or  mother/father  based  on  a  valid 
marriage  will  be  paid  outside  the  family 
maximum  when  a  spouse  of  a  deemed 
valid  marriage  or  a  putative  marriage  is 
entitled  simultaneously  with  a  spouse 
based  on  a  valid  marriage  on  the  same 
worker's  record. 

We  are  further  amending  §  404.403  to 
reflect  our  current  practice  under 
section  203(a)(3)(C)  of  the  Act,  which 
provides  that  an  individual  entitled  to 
divorced  spouses'  benefits  under  section 
202  (b)  or  (c)  of  the  Act  or  surviving 
divorced  spouses'  benefits  under  section 
202  (e)  or  (f)  of  the  Act  is  also  paid 
outside  of  the  family  maximum. 

Section  5119  of  OBRA  1990  is 
effective  with  respect  to  benefits  for 
months  after  December  1990.  In 
addition,  unless  the  spouse  of  a  deemed 
valid  marriage  was  entitled  on  the  same 
earnings  record  to  a  benefit  under 
sections  202  (b),  (c).  (e).  or  (f)  of  the  Act 
for  December  1990,  he  or  she  must  file 
an  application  after  December  31, 1990, 
to  obtain  the  benefit  of  section  5119  of 
OBRA  1990. 

Regulatory  Procedures 

I  i  The  Department,  even  when  not 
required  by  statute,  as  a  matter  of  policy 
generally  follows  the  Administrative 
Procedure  Act  (APA)  notice  of  proposed 
rulemaking  and  public  comment 
procedures  specified  in  5  U.S.C.  553  in 
the  development  of  its  regulations.  The 
APA  provides  exceptions  to  its  notice 
and  public  comment  procedures  when 
an  agency  finds  that  there  is  good  cause 
for  dispensing  with  such  procedures  on 
|the  basis  that  they  are  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest.  We  have  determined  that, 
under  5  U.S.C  553(b)(B).  good  cause 
exists  for  waiver  of  notice  of  proposed 
rulemaking  and  public  comment 
procedures  in  these  regulations  because 
we  are  only  reflecting  statutory  changes 
which  are  not  discretionary  and  do  not 


involve  the  setting  of  any  policy. 
Therefore,  we  have  determined  that 
opportimity  for  prior  pubhc  comment  is 
imnecessary.  Consequently,  these 
amendments  are  being  issued  as  a  final 
rule. 

Executive  Order  12291 

The  Secretary  has  determined  that 
this  is  not  a  major  rule  under  Executive 
Order  12291  because  these  regulations 
will  not  result  in  any  significant  costs  or 
otherwise  meet  the  criteria  for  a  major 
rule.  We  estimate  the  program  costs  to 
be  $5  million  in  FY  1992,  $11  million 
in  FY  1993,  $15  miUion  in  FY  1994  and 
$16  million  in  FY  1995  with  negligible 
associated  administrative  costs. 
Therefore,  a  regulatory  impact  analysis 
is  not  required. 

Paperwork  Reduction  Act 

These  final  regulations  impose  no 
additional  reporting  and  recordkeeping 
requirements  subject  to  Office  of 
Management  and  Budget  clearance. 

Regulatory  Flexibility  Act 

The  Secretary  certifies  that  these  final 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  they 
affect  only  individuals.  Therefore,  a 
regulatory  flexibility  analysis  as 
provided  in  Pub.  L  96-354.  the 
Regulatory  Flexibility  Act.  is  not 
needed. 

(Catalog  of  Federal  Domestic  Assistance 
Programs:  No.  93.802  Social  Security 
Disability  Insurance:  No.  93.803  Social 
Security  Retirement  Insurance) 

List  of  Subiects  in  20  CFR  Part  404 

Administrative  practice  and 
procedure.  Blind,  Disability  benefits, 
Old-Age.  Survivors,  and  Disability 
Insurance,  Reporting  and  recordkeeping 
requirements.  Social  Security. 

Dated:  July  26. 1993. 
Lawrence  H.  ThompMn, 
Principal  Deputy  Commissioner  of  Social 
Security. 

Approved:  Septeml>er  30. 1993. 
Donna  E.  Shalala. 
Secretary  of  Health  and  Human  Services. 

Part  404  of  chapter  III,  title  20  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PAFTT  404— FEDERAL  OLD-AGE, 
SURVIVORS  AND  DISABILITY 
INSURANCE  (1950-    ) 

Subpart  D— Old-Age,  Disability, 
Dependents'  and  Survivors'  Insurance 
Benefits;  Period  of  Disability 

1.  The  authority  citation  for  subpart  D 
of  part  404  continues  to  read  as  follows: 


Authority:  Sacs.  202,  203  (a)  and  (b). 
205(a),  216,  223,  228(a)He).  and  1102  of  the 
Social  Security  Act;  42  U.S.C  402, 403  (a) 
and  (b).  40S(^.  416. 423. 428(aHe).  tad 
1302. 

2.  Section  404.331  is  amended  by 
revising  paragraph  (a)(l}  to  read  as 
follows: 

1404.331    Who  l«  entHted  to  wife'a  or 
husband's  tMooflts  a*  a  divorcod  tpouaa. 

•  •        •        •        • 

(a)*  •  • 

(1)  You  were  validly  married  to  the 
insured  under  State  law  as  described  in 
§  404.345  or  you  were  deemed  to  be 
validly  married  as  described  in 
§404.346;  and 

•  •        •        •        • 

3.  Section  404.332  is  amended  by 
revising  paragraph  (b)(6)  to  read  as 
follows: 

§404.332    When  wife't  and  husband'a 
tMooflta  begin  and  end. 

•  •        •        •        • 

(b)--* 

(6)  If  your  benefits  are  based  upon  a 
deemed  valid  marriage  and  you  have 
not  divorced  the  insured,  you  marry 
someone  other  than  the  insured. 

•  •        •        •        • 

4.  Section  404.336  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

S404.336    Who  la  entMod  to  widow'a  or 
widowor'a  bonafHt  —  a  aurvtving  divorced 
spouse. 

•  •        •        •        • 

(a)  •  •  • 

(1)  You  were  vaUdly  married  to  the 
insured  under  State  law  as  described  in 
§  404.345  or  are  deemed  to  be  validly 
married  as  described  in  §  404.346;  and 

•  •        •        •        • 

5.  Section  404.337  is  amended  by 
removing  paragraph  (b)(3)  and 
redesignating  former  paragraph  (b)(4)  as 
paragraph  (b)(3). 

6.  Section  404.340  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  to  read  as  follows: 

S404.340  Who  la  enthlod  to  mothw^'a  or 
father's  l>enefits  a*  a  surviving  divorced 
spouse. 

(a)  You  were  validly  married  to  the 
insured  under  State  law  as  described  in 
§  404.345  or  you  were  deemed  to  be 
vahdly  married  as  described  in 
§  404.346  but  the  marriage  ended  in  a 
final  divorce  and — 


7.  Section  404.341  is  amended  by 
removing  paragraph  (b)(4),  redesignating 
paragraph  (b)(5)  as  new  paragraph  Cb)(4) 
and  removing  in  paragraph  (c)  the 
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refenno*  "(4)  or  (5)"  and  adding  in  its 
place  "or  (4)". 

8.  Sactioil  404.346  i»  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

f404.)4t    Your  raiattonship  aa  «Mb, 
huaband,  wMsw,  or  wMowMT  baaed  upon  a 
(towned  vaiM  maniage. 

(b)  Entidement  based  upon  a  deemed 
valid  marriage.  To  be  entitled  to  benefits 
as  a  wife,  husband,  widow  or  widower 
as  the  result  of  a  deemed  valid  maniage, 
vou  and  the  insured  must  have  bemi 
living  in  the  same  household  (see 
$  404.347)  at  the  time  the  insured  died 
or,  if  the  hisured  is  living,  at  the  time 
you  apply  for  benefits.  However,  a 
marriage  that  had  been  deemed  valid, 
shall  continue  to  be  deemed  valid  if  the 
insured  individual  and  the  person 
entitled  to  benefits  as  the  wife  or 
husband  of  the  insured  individual  are 
no  longer  living  in  the  same  household 
at  the  time  of  death  of  the  insured 
individual. 

SubfMrt  E— Oaductiona;  Raduetiona; 
and  Nonpaymantt  of  Baneflta 

9.  llie  authority  citation  for  Subpart 
E  oFPart  404  continues  to  read  as 
follows: 

Authority:  Sees.  202.  203,  204(a)  and  (a). 
205(a)  and  (c),  222(b),  223(e),  224.  227.  and 
1102  of  the  Social  S«nirity  Act;  42  U,S.C 
402. 403, 404(a)  and  (e).  405(a)  and  (c). 
422(b).  423(e).  424. 427.  and  1302. 

10.  Section  404.403  is  amended  by 
adding  new  paragraphs  (a)(3)  and  (4)  to 
read  as  follows: 

1404.403  RaductlonwtMra  total  monthly 
baneflta  exceed  maximum  family  benefits 
payable. 

(a)  •  •  • 

(3)  The  benefits  of  an  individual 
entitled  as  a  divorced  spouse  or 
surviving  divon»d  spouse  will  not  iw 
reduced  pursuant  to  this  section.  The 
benefits  of  all  other  individuals  entitled 
on  the  same  record  will  be  determined 
under  this  section  as  if  no  such  divorced 
spouse  or  surviving  divorced  spouse 
were  entitled  to  benefits. 

(4)  In  any  case  where  more  than  one 
individual  is  entitled  to  benefits  as  the 
spouse  or  surviving  spouse  of  a  worker 
for  the  same  month,  and  at  least  one  of 
those  individuals  is  entitled  based  on  a 
marriage  not  valid  under  State  law  (see 
§§  404.345  and  404.346).  the  benefiU  of 
the  individual  whose  entitlement  is 
based  on  a  valid  marriage  under  State 
law  will  not  be  reduced  pursuant  to  this 
section.  The  benefits  of  all  other 
individuals  entitled  on  the  same  record 
(unless  excluded  by  paragraph  (a)(3)  of 
this  section)  will  be  determined  imder 


this  section  aa  if  such  validly  married 
individual  ware  not  entitled  to  benefits. 

(PR  Doc  93-301M  PiM  l»-«-«3:  S:48  am) 
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Supptemarttal  Security  Ineonw  for  tht 
AQMl.  Wnd,  and  DiMbM; 
Radatennlnatlona  of  Supptamantal 
Sacurity  mcoffM  ENglbiHty 

AGENCY:  Social  Security  AdministratitHi. 

HHS. 

Agnow:  Final  rules. 

SUMMARY:  These  final  regulations  amend 
the  policy  on  how  we  establish  the 
beginning  of  the  supplemental  security 
income  (SSI)  redetermination  period 
when  reviewing  a  recipient's  eligibility 
to  ensure  that  be  or  she  continues  to  be 
eligible  and  receives  the  correct  SSI 
benefit  amount.  This  new  policy 
eliminates  gaps  that  occur  in  the 
redetermination  process  under  current 
regulations.  The  effects  of  these  final 
regulations  are  administrative 
simplification  and  increased  payment 
accuracy. 

EFFECTIVE  DATE:  December  10. 1993. 
FOR  FURTHER  INFORMATXM  CONTACT: 
Duane  Heaton,  Legal  Assistant,  3-B-l 
Operations  Building.  6401  Security 
Boulevard,  Baltimore.  MD  21235.  (410) 
965-8470. 

SUPPt£MENTARY  INFORMATION: 

Background 

Section  1611(c)(1)  of  the  Social 
Security  Act  (the  Act)  provides  that 
eligibility  for  and  the  amount  of  SSI 
benefits  shall  be  redetermined  at  such 
time  or  times  as  may  be  provided  by  the 
Secretary  of  Health  and  Human  Service^ 
(the  Secretary).  Regulations  at 
§  416, 204(c)  state  the  period  for  which 
a  redetermination  applies  by  explaining 
which  months  the  ftrat  and  subsequent 
redetermination  periods  include. 

These  regulations  currently  provide 
that  the  first  redetermination  period 
includes:  (1)  The  month  in  which  we 
make  the  redetermination,  (2)  all  the 
months  af^er  the  month  of  first 
eligibility,  and  (3)  future  months  until 
the  second  redetermination. 

The  currant  regulations  fiirther 
provide  that  subsequent 
redetermination  periods  include:  (1) 
The  month  in  which  we  make  the 
redetermination.  (2)  all  the  months  after 
the  last  time  we  made  a 


radetennination,  and  (3)  future  months 
until  the  next  redetermination. 

These  cunant  regulations  do  not 
ptovida  for  the  consideration  of  all 
tectors  of  eligibility  for  the  entire 
relevant  period  because  the  review 
period  doaa  not  begin  with  the  first  day 
of  the  month  of  the  last  determination 
ofeUgiUUty. 

The  redetermination  period,  therefore, 
omits  a  month  or  part  of  a  month. 
Factor*  which  could  affect  continued 
eligibilitv  or  payment  amounts 
potentially  go  imdetected.  For  example: 
The  last  redetermination  review  period 
'  was  initiated  on  September  4, 1989.  The 
next  redetermination  period  of  review 
includes  all  months  after  the  month  we 
last  initiated  a  redetermination:  i.e..  it 
begins  October  1. 1989.  As  a  result,  the 
period  September  5  through  September 
30, 1989,  is  never  reviewed  to  see  if  the 
individual  was  eligible  for  that  period  or 
if  he  or  she  was  receiving  the  correct  SSI 
benefit  amount. 

Final  Regulations 

We  are  amending  the  regulations  at 
§  416.204(c)(l)(ii)  to  include  in  the  first 
redetermination  period  all  months 
beginning  with  the  first  day  of:  the  most 
recent  month  of  eligibility/re-eligibility: 
or  application;  or  deferred/updated 
development  (applicable  when 
nonmedical  issues  in  a  disability  case 
are  not  hdly  developed  until  a  disability 
allowance  is  made). 

In  addition,  we  are  amending 
S  416.204(c)(2)(ii)  to  include  in 
subsequent  redetermination  periods  all 
months  beginning  with  the  first  day  of 
the  month  the  last  redetermination  was 
initiated. 

Comments 

These  regulations  were  published  as  a 
Notice  of  Proposed  Rulemaking  on 
November  20. 1992  (57  FR  54732).  A  60- 
day  comment  period  was  provided.  We 
received  one  public  comment  which 
was  from  an  organization.  This  public 
comment  supported  the  regulations  and 
did  not  raise  any  issues.  We  are, 
therefore,  adopting  the  regulations  as 
proposed. 

Regulatory  Procedures 

Executive  Order  No.  12291 

The  Secretary  has  determined  that 
this  is  not  a  majot  rule  under  Executive 
Order  12291.  The  program  savings  and 
the  administrative  costs  will  be 
insignificant  and  are  estimated  at  less 
than  $1  million  a  year.  Therefore,  a 
regulatory  impact  analysis  is  not 
required. . 
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Regulatory  Flexibility  Act 

We  certify  that  these  regulations  will 
not  have  a  significant  economic  impact 
on  a  substantial  niunber  of  small 
entities.  Therefore,  a  regulatory 
flexibility  analysis  as  provided  in  Pnb. 
L.  96-354,  the  Regulatory  Flexibility 
Act,  is  not  required. 

Paperwork  Reduction  Act 

These  regulations  impose  no 
additional  reporting  and  recordkeeping 
requirements  subject  to  Office  of 
Management  and  Budget  clearance. 

(Catalog  of  Federal  Domestic  Assistance: 
Program  No.  93.807 — Supplemental  Secxirity 
Income) 

List  ofSut^ects  in  20  CFR  Part  416 

Administrative  practice  and 
procedure.  Aged,  Blind,  Disability 
benefits.  Public  assistance  programs. 
Reporting  and  recordkeeping 
requirements.  Supplemental  Security 
Income. 

Dcted:  August  19, 1993. 
Lawrrancs  H.  Thompson, 
Principal  Deputy  Commissioner  of  Social 
Security. 

Approved:  October  4. 1993. 
Donna  E.  Shalala. 
Secretary  of  Health  and  Human  Services. 

For  the  reasons  set  out  in  the 
preemble,  part  416  of  title  20  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  416-{AIIENOED] 

1.  The  authority  citation  for  part  416. 
subpart  B  continues  to  read  as  follows: 

Authority:  Sees.  1102. 1110(b).  1602. 1611. 
1614. 1615(c).  1619(a),  1631.  and  1634  of  the 
Social  Security  Act:  42  U.S.C.  1302, 1310(b), 
13818, 1382. 1382c.  1382d(c).  1382h(a).  1383. 
and  1383c;  sees.  211  and  212  of  Pub.  L.  93- 
66.  87  Stat.  1S4  and  155;  sec.  502(a)  of  Pub. 
L.  94-241,  90  Stat.  268;  and  sec.  2  of  Pub. 
L  99-643. 100  Stat  3574. 

2.  In  S  416.204.  paragraphs  (c)(l)(ii) 
and  (c)(2)(ii)  are  revised  to  read  as 
follows: 


(ii)  All  months  beginning  with  the 
first  day  of  the  month  the  last 
redetermination  was  initiated;  and 


$416,204 
etIglbiUty. 


Redetennlnatlona  of  SSI 


(c)*  •  • 
(D*  •  • 

(ii)  All  months  beginning  with  the 
first  day  of  the  latest  of  the  following: 

(A)  TTie  month  of  first  eligibility  or  re- 
eligibility;  or 

(B)  The  month  of  application;  or 

(C)  The  month  of  deferred  or  updated 
development;  and 

•        •        •        •        • 

IC2)'  •  • 


[FR  Doc.  93-30151  Filed  12-9-93:  8:45  am) 

BILUNO  CODC  41«e-l»-P 


20  CFR  Part  416 

BIN  0960-nAD60 

Supplemental  Security  hicome 
Maximum  Payment  Limit  ($30)  When 
Medicaid  ts  Not  Paying  Toward  ttie 
Coat  of  Institutional  Care  Becauae  the 
Individual  Transferred  a  Resource 

AGENCY:  Social  Security  Administration. 

HHS. 

ACTION:  Final  rules. 

SUMMARY:  These  final  regulations  reflect 
amendments  to  the  Social  Security  Act 
(the  Act)  made  by  section  303(c)(2)  of 
the  Medicare  Catastrophic  (Doverage  Act 
of  1988.  The  Act,  as  amended  by  that 
section,  provides,  for  supplemental 
security  income  (SSI)  purposes,  that  the 
reduced  SSI  payment  rate  of  $360  a  year 
($720  for  a  couple)  which  is  applied  to 
residents  df  certain  medical  care 
facilities  which  are  receiving  Medicaid 
payments  for  the  cost  of  care  of  those 
residents,  must  also  be  applied  to 
residents  for  whom  Medicaid  payments 
are  denied  because  they  transferred  a 
resource  for  less  than  fair  market  value. 
EFFECTIVE  DATE:  These  rules  are  effective 
on  December  10. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  V.  Dudar.  Office  of 
Regulations.  Social  Security 
Administration,  6401  Security 
Boulevard.  Baltimore.  MD  21235.  (410) 
965-759. 

SUPPt-EMENTARY  INFORMATION: 

Background 

Public  Law  100-360,  the  "Medicare 
Catastrophic  Coverage  Act  of  1988,"  was 
enacted  on  July  1. 1988.  Section 
303(c)(2)  of  this  law  amended  section 
1611(e)(1)(B)  of  the  Act  and  provides 
that  the  reduced  SSI  pa>inent  rate  of 
$360  a  year  ($720  for  a  couple)  which 
is  applied  to  residents  of  certain 
medical  care  facilities  which  are 
receiving  Medicaid  payments  for  the 
cost  of  care  of  those  residents,  must  also 
be  applied  to  residents  for  whom 
Medicaid  payments  are  denied  because 
they  transferred  a  resource  for  less  than 
fair  market  value.  In  these  final 
regulations,  we  are  reflecting  this 
statutory  change. 

Prior  to  enactment  of  Public  Law  100- 
360.  the  SSI  payment  amount  was 
reduced  to  $360  a  year  for  individuals 


and  to  $720  a  year  for  couples  in 
medical  care  facilities  only  when  more 
than  50  percent  of  tlie  cost  of  their  care 
was  paid  undik'  a  State  plan  approved 
under  title  XIX  of  the  Act  (Medicaid). 
Under  Medicaid  rules,  if  an  individual 
applying  for  or  receiving  nursing  facility 
services  or  their  equivalent  disposes  of 
resources  for  less  than  fair  market  value. 
with  some  exceptions.  Medicaid  will 
not  cover  the  cost  of  such  services  for 
a  period  of  time.  See  section  1917(c)  of 
the  Act.  Since  the  general  Medicaid  rule 
required  the  denial  or  su.«pension  of  this 
assistance  when  such  a  disposal  of 
resources  occurred  and  the  reduced  SSI 
payment  amounts  were  used  only  if 
Medicaid  contributed  to  the  cost  of  the 
institutional  medical  care,  an  SSI 
claimant  in  a  private  medical  care 
facility  who  disposed  of  resources  for 
less  than  fair  market  value  end  became 
ineligible  for  Medicaid  prior  to  the 
enactment  of  Public  Law  100-360  could 
have  been  eligible  for  an  unreduced  SSI 
payment  amount.  On  the  other  hand. 
under  section  1611(e)(1)(A)  of  the  Act, 
an  SSI  claimant  in  a  public  medical  care 
facility  who  became  ineligible  for 
Medicaid  on  this  basis,  would  have 
become  ineligible  for  SSI  altogether. 
Section  1611(e)(1)(B)  of  the  Act,  as 
amended  by  section  303(c)(2)  of  Public 
Law  100-360,  addressed  the  anomaly 
presented  by  the  private  institution 
situation  and  the  elimination  of  SSI  in 
the  public  institution  situation  by 
providing  that  the  same  reduced  benefit 
rate  must  be  applied  when  Medicaid 
payments  are  not  being  made  because  of 
the  provisions  of  section  1917(c)  of  the 
Act  which  preclude  Medicaid 
contributions  for  the  costs  of  certain 
types  of  care  when  the  individual 
transferred  a  resource  for  less  than  fair 
market  value. 

We  are  amending  §  416.414  of  the 
regulations  to  reflect  the  changes  made 
by  Public  Law  100-360  to  section 
1611(e)(1)(B)  of  the  Act.  Specifically. 
§  416.414  is  being  amended  to  provide 
that  the  reduced  benefit  rate  will  apply 
to  individuals  who  are  in  medical  care 
facilities  and  for  whom  Medicaid  is  not 
paying  more  than  50  j)ercent  of  the  cost 
of  care  because  of  application  of  the 
provisions  of  section  1917(c)  of  the  Act. 

Regulatory  Procedures 

Justification  for  Final  Rules 

The  Department,  even  when  not 
required  by  statute,  as  a  matter  of 
policy,  generally  follows  the 
Administrative  Procedure  Act  (APA) 
notice  of  proposed  rulemaking  and 
public  comment  procedures  specified  in 
5  U.S.C.  553  in  the  development  of  its 
regulations.  The  APA  provides 
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exceptions  to  its  notice  and  comment 
procedures  when  an  agency  Bnds  there 
is  good  cause  for  dispensing  with  such 
procedures  on  the  basis  that  they  are 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest.  We  have 
determined  that  under  5  U.S.C. 
553(b)(B),  good  cause  exists  for  waiver 
of  proposed  rulemaking  and  public 
comment  procedures  because  such 
rulemaking  is  uimecessary.  These  rules 
merely  reflect,  without  exercise  of 
discretion,  the  provisions  of  sections 
1611(e)(1)(B)  of  the  Act  as  amended  by 
section  303(c)(2)  of  Public  Law  100-360. 
which  are  effective  with  respect  to  any 
periods  of  Medicaid  ineligibility  based 
on  transfers  of  assets  occurring  on  or 
after  fuly  1. 1988. 

Executive  Order  No.  12291 

The  Secretary  has  determined  that 
this  is  not  a  major  rule  under  Executive 
Order  12291  because  there  are  no 
program  costs  or  administrative  savings 
associated  with  these  regulations  and 
the  threshold  criteria  for  a  major  rule  are 
not  otherwise  met.  Therefore,  a 
regulatory  impact  analysis  is  not 
required. 

Paperwork  Reduction  Act 

These  Hnal  regulations  impose  no 
additional  reporting  and  recordkeeping 
requirements  necessitating  clearance  by 
the  Office  of  Management  and  Budget. 

Regulatory  Flexibility  Act 

We  certify  that  these  Hnal  regulations 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  they  affect  only 
individuals.  Therefore,  a  regulatory 
flexibility  analysis  as  provided  in  Public 
Law  9&-354,  the  Regulatory  Flexibility 
Act.  is  not  required. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.807.  Supplemental  Security 
Income) 

List  of  Subjects  in  20  CFR  Part  404 

Administrative  practice  and 
procedure.  Aged.  Blind.  Disability 
benefits.  Public  assistance  programs. 
Reporting  and  recordkeeping 
requirements.  Supplemental  security 
income. 

Dated:  luly  23, 1993. 
Lawrence  H.  Thompwm. 

Principal  Deputy  Comm  issioner  of  Social 
Security. 

Approved:  September  22. 1993. 
Donna  E.  Shalala, 
Secretary  of  Health  ar\d  Human  Services. 

For  the  reasons  set  out  in  the 
preamble,  title  20,  chapter  m,  part  416 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 


PART  416— [AMENDED] 

1.  The  authority  citation  for  subpart  D 
of  part  416  continues  to  read  as  follows: 

Authority:  Sees.  1102. 1611(a).  (b).  (c),  and 
(e),  1612, 1617.  and  1631  of  the  Social 
Security  Act;  42  U.S.C  1302, 1382  (a),  (b), 
(c).  and  (e).  1382a.  1382f.  and  1383. 

2.  Section  416.414  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  and  paragraph  (a)(2)  to 
read  as  follows: 

S  41  Ml  4    Amount  of  benefits;  eligible 
individual  or  atigible  couple  in  ■  medical 
care  facility. 

(a)  General  rule.  There  is  a  reduced 
SSI  benefit  rate  for  persons  who  are  in 
medical  care  facilities  where  more  than 
50  percent  of  the  cost  of  their  care  is 
paid  under  a  State  plan  approved  under 
title  XIX  of  the  Social  Security  Act 
(Medicaid).  This  reduced  SSI  benefit 
rate  also  applies  to  persons  who  are  in 
medical  care  facilities  where  more  than 
50  percent  of  the  cost  of  care  would 
have  been  paid  under  an  approved 
Medicaid  State  plan  but  for  the 
application  of  section  1917(c)  of  the  Act 
due  to  a  transfer  of  assets  for  less  than 
fair  market  value.  Persons  to  whom  this 
benefit  rate  applies  are — 

(2)  Those  who  reside  for  part  of  a 
month  in  a  public  institution  and  for  the 
rest  of  the  month  are  in  a  public  or 
private  medical  care  facility  where 
Medicaid  pays  or  would  have  paid  (but 
for  the  application  of  section  1917(c)  of 
the  Act)  more  than  50  percent  of  the 
cost  of  their  care. 
•        •        •        •        • 

IFR  Doc.  93-30155  Filed  12-9-93;  8:45  am] 

BILUNQ  COOC  41(0-2»-^ 


Food  and  Drug  Administration 
21  CFR  Part  178 

[Docket  No.  01 F-0480] 

Indirect  Food  Additives:  Adjuvants, 
Production  Aids,  and  Sanitizers 

agency:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  1.1-difluoroethane  as  a 
blowing  agent  in  the  production  of 
polystyrene  articles  intended  to  contact 
food.  This  action  is  in  response  to  a 
petition  filed  by  E.I.  duPont  de  Nemours 
and  Co.,  Inc. 


DATES:  Effective  December  10. 1993; 
written  objections  and  requests  for  a 
hearing  by  January  10. 1994. 
ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305).  F)(yod  and  Drug  Administration, 
rm.  1-23. 12420  Parklawn  Dr.. 
Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  N.  Harrison,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
216),  Food  and  Drug  Administration. 
200  C  St.  SW.,  Washington.  DC  20204. 
202-254-9500. 

SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
January  3. 1992  (57  FR  291).  FDA 
announced  that  a  food  additive  petition 
(FAP  2B4303)  had  been  filed  by  E.I. 
duPont  de  Nemours  and  Co.,  Inc., 
Wilmington,  DE  19898.  The  petition 
proposed  that  §  178.3010  Adjuvant 
substances  used  in  the  manufacture  of 
foamed  plastics  (21  CFR  178.3010)  be 
amended  to  provide  for  the  safe  use  of 
1,1-difluoroethane  as  a  blowing  agent  in 
the  production  of  polystyrene  articles 
intended  to  contact  food. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material.  The 
agency  concludes  that  the  proposed 
food  additive  use  is  safe,  and  Uiat  21 
CFR  178.3010  should  be  amended  as  set 
forth  below. 

This  action  will  permit  manufacturers 
of  foamed  polystyrene  articles  for 
contact  with  all  food  types  to  substitute 
l.l-diHuoroethane  for  the  currently 
used  hydrochlorofluorocarbon-22 
(HCFG-22).  which,  because  of  its  ozone 
depletion  properties,  is  scheduled  to  be 
phased  out  of  all  noninsulating  foam 
applications  by  January  1. 1994.  During 
its  review  of  the  petition,  FDA 
consulted  with  the  U.S.  Environmental 
Protection  Agency  (EPA)  to  determine 
whether  FDA  approval  of  this  petition 
would  be  consistent  with  EPA's  efforts 
to  control  hydrochlorofluorocarbons 
(HCFC's).  On  September  25. 1992,  EPA 
advised  FDA  that  approval  of  1.1- 
difluoroethane  as  an  alternative  blowing 
agent  in  food  service  foam  packaging  is 
consistent  with  the  Clean  Air  Act 
Amendments  of  1990  under  section  610. 
Non-Essential  Products  Containing 
Chlorofluorocarbons.  which  mandated 
that  HCFC's  are  to  be  phased  out  of  all 
noninsulating  foam  applications  by 
January  1. 1994. 

EPA  further  advised  FDA  that  EPA  is 
conducting  risk  assessments  of  HCFC 
alternatives  under  section  612  of  the 
Clean  Air  Act  Amendments  of  1990.  the 
Significant  New  Alternatives  Policy 
(SNAP).  The  SNAP  program  has 
evaluated  1.1-difluoroethane  and  found 
it  to  be  an  environmentally  appropriate 
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substitute  for  HCFC-22  in  noninsulating 
foam  blowing.  EPA  further  advised  that 
l.l-difluoroethane  creates  no 
occupational  exposure  concerns,  is  not 
an  ozone  depleter  nor  a  significant 
global  warming  substance,  and  is  an 
effective  substitute  in  this  application. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  21  CFR 
171.1(h),  the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  January  10. 1994.  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shell  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 


List  of  Subjects  in  21  CFR  Part  178 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Conmiissicner 
of  Food  and  Drags  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition.  21  CFR  part  178  is 
amended  as  follows: 

PART  17&-INDIRECT  FOOD 
ADDITIVES:  ADJUVANTS, 
PRODUCTION  AIDS,  AND  SANITIZERS 

1.  The  authority  citation  for  21  CFR 
part  178  continues  to  read  as  follows: 

Authority:  Sees.  201, 402. 409.  721  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C  321,  342,  348,  379e). 

2.  Section  178.3010  is  amended  in  the 
table  by  alphabetically  adding  a  new 
entry  under  the  headings  "List  of 
substances"  and  "Limitations"  to  read 
as  follows: 

§  178.3010    Adjuvant  8ut>stances  used  In 
the  manufacture  of  foamed  plastics. 


Ust  of  substances 


Limitations 


1,1-Difl(joroethane 
(CAS  Reg.  No.  75- 
37-6). 


For  use  as  a  blowing 
agent  in  poly- 
styrene. 


Dated:  December  3, 1993. 
L.  Robert  Lake. 

Acting  Director,  Center  for  Food  Safety  and 
Applied  Nutrition. 
[FR  Doc  93-30190  Filed  12-9-93;  8:45  am) 

BILUNQ  CODE  416(MI1-F 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

23  CFR  Part  625 
[FHWA  Docket  No.  93-14] 
RIN  2125-^023 

Design  Standards  for  Highways; 
Interim  Selected  Metric  Values  for 
Geometric  Design 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Interim  final  rule;  request  for 
comments. 

SUMMARY:  The  FHWA  is  adopting,  as  its 
interim  policy  for  the  geometric  design 
of  projects  on  the  National  Highway 
System  (NHS),  a  1993  American 
Association  of  State  Highway  and 
Transportation  Officials'  (AASHTO) 
publication  entitled  "Interim  Selected 


Metric  Values  for  Geometric  Design,  An 
Addendum  to  A  Policy  on  Geometric 
Design  of  Highways  and  Streets.  1990." 
The  FHWA  requests  comments  on  this 
action. 

The  FHWA's  Metric  Conversion 
Policy,  published  in  the  Federal 
Register  on  June  11, 1992,  provides  that 
newly  authorized  Federal-aid 
construction  contracts  must  be  only  in 
metric  units  by  September  30, 1996. 
Because  of  the  long  lead  times  required 
for  highway  construction  projects, 
planning  for  1996  projects  is  already 
underway.  It  is  the  intent  of  this 
rulemaking  to  assure  the  States  and 
other  FHWA  partners  that  the  metric 
conversions  used  to  formulate  their 
plans  will  match  the  FHWA's 
conversions. 

DATES:  This  regulation  is  effective 
January  10. 1994.  Comments  must  be 
received  on  or  before  March  10, 1994. 
The  incorporation  by  reference  of  a 
certain  publication  listed  in  the 
regulation  is  approved  by  the  Director  of 
the  Federal  Register  as  of  January  10, 
1994. 

ADDRESSES:  Submit  written,  signed 
comments  to  FHWA  Docket  No.  93-14, 
Federal  Highway  Administration,  room 
4232,  HCC-10,  400  Seventh  Street  SW., 
Washington.  DC  20590.  All  comments 
received  will  be  available  for 
examination  at  the  above  address 
between  8:30  a.m.  and  3:30  p.m..  e.t., 
Monday  through  Friday.  Those  desiring 
notification  of  receipt  of  comments  must 
include  a  self-addressed,  stamped 
postcard.  The  current  design  standards 
and  interim  metric  values  are  on  file  at 
the  Office  of  the  Federal  Register  in 
Washington,  DC,  and  are  available  for 
inspection  and  copying  from  the  FHWA 
Washington  Headquarters  and  all 
FHWA  Division  and  Regional  Offices  as 
prescribed  in  49  CFR  part  7,  appendix 
D.  Copies  of  the  current  AASH'TO 
publications  are  also  available  for 
purchase  from  the  American 
Association  of  State  Highway  and 
Transportation  Officials,  suite  225,  444 
North  Capitol  Street  NW..  Washington. 
DC  20001. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Seppo  1.  Sillan,  Gecmetric  and  Roadside 
Design  Branch.  Federal-Aid  and  Design 
Division.  Office  of  Engineering  (202) 
366-0312.  or  Mr.  Wilbert  Baccus,  Office 
of  the  Chief  Counsel  (202)  366-0780, 
Federal  Highway  Administration,  400 
Seventh  Street  SW..  Washington,  DC 
20590.  Office  hours  are  from  7:45  a.m. 
to  4:15  p.nt..  e.t..  Monday  through 
Friday,  except  legal  Federal  holidays. 

SUPPLEMENTARY  INFORMATION:  The 
standards,  policies,  and  standard 
specifications  that  have  been  approved 
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by  tbe  FHWA  for  application  on  all 
Federal-aid  highway  projects  are 
incorporated  by  reference  in  23  CFR 
part  625. 

The  American  Association  of  State  * 
Highway  and  Transportation  Officials 
(AASHTO)  is  an  organization  which 
represents  the  52  State  highway  and 
transportation  agencies  (inclumng  the 
District  of  Columbia  and  Puerto  Wco). 
Its  members  consist  of  the  duly 
constituted  heads  and  other  chief 
officials  of  those  52  agencies.  The 
Secretary  of  the  United  States 
Department  of  Transportation  (DOT)  is 
an  ex  officio  member,  and  DOT  officials 
participate  in  various  AASHTO 
activities  as  non-voting  representatives. 
Among  other  functions,  the  AASHTO 
develops  and  issues  standards, 
specifications,  policies,  guides,  and 
related  materials  for  useby  the  States 
for  highway  projects.  Many  of  the 
standards,  policies,  and  standard 
specifications  approved  by  the  FHWA 
and  incorporattfd  in  23  CFR  part  625 
were  developed  and  issued  by  the 
AASHTO.  Revisions  made  to  such 
documents  by  the  AASHTO  are 
independently  reviewed  and  adopted  by 
theinfiWA  before,  they  are  applied  to 
projects  on  the  NHS. 

Tne  FHWA  initiated  a  phased  five 
year  plan  to  convert  its  activities  and 
business  operations  to  the  metric  system 
of  weights  and  measures  as  required  by 
the  Metric  Conversion  Act  of  1975  (Pub. 
L.  94-168.  89  Stat.  1007)  as  amended  by 
the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  (Pub.  L. 
100-418. 102  Stat.  1107. 1451)  (Metric 
Act).  Section  3  of  this  Act  set  a  deadline 
date  of  September  30, 1992,  for  each 
Federal  government  agency  to  begin 
using  the  International  System  of  Units 
(SI)  in  procurements,  grants,  and  other 
business-related  activities,  except  to  the 
extent  that  such  use  is  impractical  or 
would  likely  cause  significant 
inefficiencies  or  loss  of  markets  to 
United  States  firms. 

In  order  to  comply  with  the  Metric 
Act.  the  FHWA  developed  a  list  of 
required  deadlines  for  converting  to  the 
metric  system  which  was  published  on 
June  11, 1992,  at  57  FR  24843.  This 
notice  established  that  all  newly 
authorized  Federal-aid  contracts  must 
use  only  metric  units  by  September  30, 
1996.  In  order  to  comply  with  the  above 
deadline,  and  because  it  often  takes 
several  years  between  the  time  when 
designs  are  initiated  and  when  projects 
are  authorized,  States  must  begin  in  the 
near  future  to  design  projects  using  the 
metric  system.  Accordingly,  the 
AASHTO  developed  and  published 
"Interim  Selected  Metric  Values  for 
Geometric  Design,"  listing  the 


conversion  values  for  nationwide 
uniformity.  Through  this  rulemaking  the 
FHWA  is  proposing  to  adopt  the  metric 
conversion  geometric  values  established 
by  the  AASHTO  in  the  publication 
entitled  "Interim  Selected  Metric  Values 
for  Geometric  Design-"  Included  are 
metric  values  for  use  in  design  speed, 
running  speed,  lane  width,  shoulder 
vsridth,  vertical  clearance,  certain  clear 
zones,  cxub  heights,  definition  of  high 
speed/low  speed  highways,  criteria  for 
establishing  stopping  and  passing  sight 
distance,  the  way  horizontal  oirvature 
is  calculated,  and  in  the  definition  of 
long  bridges. 

Review  Procedure 

Based  on  an  analysis  of  public 
comments  received,  the  FHWA  will 
reexamine  its  determination  that  the 
AASHTO  publication  adopted  by  this 
rule  is  acceptable  as  the  basis  for  the 
design  of  highways  on  the  NHS. 

Rulemaking  Analysis  and  Notices 

The  Administrative  Procedure  Act 
(APA).  5  U.S.C.  551  et  seq.,  allows 
agencies  engaged  in  rulemaking  to 
dispense  with  prior  notice  and 
opportunity  for  comment  when  the 
agency  for  good  cause  finds  that  such 
procedures  are  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest.  5  U.S.C.  553(b)(3)(B).  For  the 
reasons  set  forth  below,  the  FHWA  has 
determined  that  prior  notice  to  the 
public  on  this  action  is  unnecessary  and 
contrary  to  the  public  interest. 

The  FHWA  has  determined  that  prior 
notice  to  the  public  is  unnecessary 
because  the  AASHTO  interim  metric 
values  document  being  adopted  in  this 
rulemaking  mirrors,  to  the  extent 
possible,  the  English  measurements 
contained  in  the  AASHTO  pubUcation, 
"A  Policy  on  Geometric  Design  of 
Highways  and  Streets.  1990"  (PGDHS), 
adopted  by  the  FHWA  in  a  final  rule 
published  on  April  29, 1993  (58  FR 
25939).  If  the  exart  equivalents  of  the 
design  standards  had  been  used,  the 
metric  measurements  would  have  had  to 
be  carried  out  to  as  many  as  six  decimal 
places.  Otherwise,  the  design  standards 
themselves  would  have  had  to  be 
significantly  raised  or  lowered  in  order 
to  accommodate  "round"  metric 
measurements.  Instead,  in  drafting  its 
metric  document,  the  AASHTO 
"rounded  ott"  the  English 
measurements  contained  in  the  PQDHS 
in  order  to  allow  easier  conversions  to 
metric  measurements. 

We  expect  these  particular  metric 
values  to  be  used  on  an  interim  basis 
only.  It  is  anticipated  that  the 
AASHTO's  revised  PCDHS,  with 
geometric  design  values  converted  to 


the  metric  system,  will  be  pubUshed  in 
1994  or  1995.  If  adopted  by  the  FHWA, 
this  future  AASHTO  publication  would 
constitute  the  FHWA's  policy  on  the 
geometric  design  for  federally-assisted 
constmetion  projects. 

The  FHWA  has  also  determined  that 
publication  of  a  notice  of  proposed 
rulemaking  would  be  contrary  to  the 
public  interest.  As  noted  earlier,  the 
FHWA  has  initiated  a  phased  five  year 
plan  to  convert  its  activities  and 
business  operations  to  the  metric  system 
of  weights  and  measures  as  required  by 
the  Metric  Act.  Section  3  of  this  Act  set 
'  a  deadline  date  of  September  30. 1992. 
for  each  Federal  government  agency  to 
begin  using  the  International  System  of 
Units  (SI)  in  prociuements,  grants,  and 
other  business-related  activities,  except 
to  the  extent  that  such  use  is  impractical 
or  would  likely  cause  significant 
inefficiencies  or  loss  of  markets  to 
United  States  firms.  The  FHWA's  Metric 
Conversion  Policy,  intended  to  meet 
this  requirement,  was  published  in  the 
Federal  Register  on  June  11, 1992  (57 
FR  24843).  The  policy  provides  that 
newly  authorized  Federal  Lands 
Highway  and  Federal-aid  construction 
contracts  must  be  in  metric  units  only 
by  September  30, 1996.  Because  of  the 
long  lead  times  required  for  highway 
construction  projects,  planning  for  1996 
projects  is  already  underway.  To  this 
end,  the  States  and  other  FHWA 
partners  need  to  know  now  that  the 
metric  conversions  used  to  formulate 
their  plans  ^fnl\  match  the  FHWA's 
conversions. 

Moreover,  prior  notice  and 
opportunity  for  comment  are  not 
required  under  the  Department  of 
Transportation's  Regulatory  Policies  and 
Procedures  because  it  is  not  anticipated 
that  such  action  will  result  in  the 
receipt  of  useful  information.  The 
FHWA  has  determined  that  the 
AASHTO  interim  metric  values  come  as 
close  as  possible  to  retaining  the  English 
measurements  already  adopted  by  the 
FHWA  pursuant  to  notice  and  comment 
rulemaking,  and  express  adoption  of 
these  metric  values  now  provides 
necessary  certainty  and  continuity  for 
States  and  other  FHWA  pairtners, 
including  highway  construction 
contractors. 

Nevertheless,  public  comment  is 
solicited  on  this  action.  Comments 
received  will  be  carefully  considered  in 
evaluating  whether  any  change  to  this 
action  is  needed. 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FHWA  has  determined  that  this 
action  is  not  a  "significant  regulatory 
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action"  within  the  meaning  of  Executive 
Order  12866  or  "significant"  within  the 
meaning  of  Department  of 
Transportation  Regulatory  Policies  and 
Procedures.  As  stated  previously,  the 
FHWA  has  determined  that  the  interim 
metric  values  selected  by  the  AASHTO 
document  are  functionally  equivalent  to 
English  system  measurements 
previously  adopted  by  notice  and 
comment  rulemaking.  It  is  anticipated 
that  the  economic  impact  of  the 
rulemaking  will  be  minimal;  therefore,  a 
full  regulatory  evaluation  is  not 
required. 

Regulatory  Flexibility  Act 

jln  compliance  with  the  Regulatory 
ijiexibility  Act  (Pub.  L.  96-354,  5  U.S.C. 
601-612),  the  FHWA  has  evaluated  the 
effects  of  this  rule  on  small  entities. 
Based  on  the  evaluation,  the  FHWA 
hereby  certifies  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
As  stated  above,  the  FHWA  made  this 
determination  based  on  the  fact  that  the 
interim  metric  values  selected  are 
functionally  equivalent  to  the  English 
system  values  they  replace. 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  action  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  federalism  assessment. 

Executive  Order  12372 
(Intergovenunental  Review) 

i  'Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.205, 
Highway  Planning  and  Construction. 
The  regulations  implementing  Executive 
Order  12372  regarding 
intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to 
this  program. 

Paperwork  Reduction  Act 

This  action  does  not  contain  a 
collection  of  information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act  of  1980.  44  U.S.C.  3501 
etseq. 

National  Environmental  Policy  Act 

I  The  agency  has  analyzed  this  action 
for  the  purpose  of  the  National 
Envinmmental  Policy  Act  of  1969  (42 
U.S.C  4321  et  seq.)  and  has  determined 
that  this  action  would  not  have  any 
effect  on  the  quality  of  the  environment. 


Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  number 
contained  in  the  heading  of  this 
document  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 

List  of  Subjects  in  23  CFR  Part  625 

Design  standards.  Grant  programs — 
transportation.  Highways  and  roads, 
Incorporation  by  reference.  Reporting 
and  recordkeeping  requirements. 

In  consideration  of  the  foregoing,  the 
FHWA  amends  chapter  I  of  title  23, 
Code  of  Federal  Regulations,  part  625  as 
set  forth  below. 

Issued  on:  November  22, 1993. 
Rodney  E.  Slater, 

Federal  Highway  Administrator. 

The  FHWA  amends  23  CFR  part  625 
as  follows: 

PART  625— DESIGN  STANDARDS  FOR 
HIGHWAYS 

1.  The  authority  citation  for  part  625 
continues  to  read  as  follows: 

Authority:  23  U.S.C  109.  315.  and  402;  49 
CFR  1.48(b). 

§625.4    [Amended] 

2.  In  §625.4,  paragraph  (a)  is 
amended  by  redesignating  paragraphs 
(a)(3)  through  (a)(ll)  as  paragraphs 
(a)(4)  through  (a)(12),  respectively,  and 
by  adding  a  new  paragraph  (a)(3)  to  read 
as  follows: 

§  625.4    Standards,  policies,  and  standard 
specifications. 

•        ■        •        •        • 

(a)*  •  * 

(3)  Interim  Selected  Metric  Values  for 
GeomeUic  Design,  AASHTO,  1993.  |3] 

IFR  Doc  93-29261  Filed  12-9-93;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 

[70  8499] 

RIN  1545-AQ63 

Differentiai  Earnings  Rate  and 
Recomputed  Differentiai  Earnings  Rate 
of  a  Mutual  Life  Insurance  Company 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 


ACTION:  Final  regulations. 


SUMMARY:  Tl^is  document  contains  final 
regulations  relating  to  the  differential 
earnings  rate  and  the  recomputed 
differential  earnings  rate,  which  are 
used  in  determining  the  deduction  for 
policyholder  dividends  of  a  mutual  life 
insurance  company.  The  final 
regulations  provide  that  these  rates 
cannot  be  negative.  The  applicable  law 
was  enacted  as  part  of  the  Tax  Reform 
Act  of  1984.  The  final  regulations 
provide  guidance  to  mutual  life 
insurance  companies. 

DATES:  These  regulations  are  effective 
on  December  10, 1993. 

For  dates  of  applicability,  see  §  1.809- 
9(c)  of  these  regulations. 
FOR  FURTHER  INFORMATION  CONTACT: 
Katherine  Ann  Hossofsky,  (202)  622- 
3477  (not  a  toll-free  number). 

SUPPt.EMENTARY  INFORMATION: 
Background 

This  docimient  contains  amendments 
to  the  Income  Tax  Regulations  (26  CFR 
part  1)  to  provide  guidance  relating  to 
the  differential  earnings  rate  and  the 
recomputed  differential  earnings  rate 
under  section  809  of  the  Internal 
Revenue  Code  (Code).  The  final 
regulations  reflect  the  addition  of 
section  809  to  the  Code  by  section 
211(a)  of  the  Tax  Reform  Act  of  1984 
(Pub.  L.  98-369,  98  Stat.  733). 

Proposed  regulations  under  section 
809  (n-1 59-84)  were  published  in  the 
Federal  Register  on  August  19, 1992  (57 
FR  37495).  Written  comments  were 
received  from  the  public,  and  a  public 
hearing  was  held  on  December  7,  1992. 

After  consideration  of  all  of  the 
comments,  the  regulations  proposed  by 
FI-1 59-84  are  adopted  without 
substantive  change  by  this  Treasury 
decision. 

Statutory  Formula  for  Reducing 
Policyholder  Dividends 

Section  809(a)  of  the  Code  provides 
that,  in  the  case  of  any  mutual  life 
insurance  company,  the  amount  of  the 
deduction  allowable  under  section  808 
for  policyholder  dividends  is  reduced 
(but  not  below  zero)  by  the  differential 
earnings  amount.  The  differential 
earnings  amount  is  the  portion  of 
policyholder  dividends  deemed  to  be  a 
distribution  of  a  mutual  company's 
profits  to  policyholders  in  their  capacity 
as  owners  of  the  company.  See  H.R. 
Rep.  No.  432  (Part  2).  98th  Cong..  2d 
Sess.,  14^2  (1984).  In  effect,  otherwise 
deductible  policyholder  dividends 
equal  in  amount  to  the  difi"erential 
earnings  amount  are  not  deductible. 
Any  excess  of  the  differential  earnings 
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amount  over  the  policyfaolder  dividends 
deduction  allowable  under  section  808 
is  taken  into  account  as  an  adjustment 
to  reserves  under  subsections  (a)  and  (b) 
of  section  B07. 

A  mutual  life  insurance  company's 
difletential  earnings  amount  for  any 
taxable  year  is  an  amount  equal  to  the 
product  of  the  company's  average  equity 
base  for  the  year  multiplied  by  the 
differential  earnings  rate  for  the  year. 
The  differential  earnings  rate  is  the 
excess  of:  (a)  The  imputed  earnings  rate 
for  the  taxable  year  over  (b)  the  average 
mutual  earnings  rata  for  the  second 
calendar  year  preceding  the  calendar 
year  in  which  the  taxaUe  year  begins. 
The  imputed  earnings  rate  for  any 
taxable  year  is  an  amount  which  bears 
the  same  ratio  to  16.5  percent  as  the 
current  stock  earnings  rate  for  the 
taxable  year  bears  to  the  base  period 
stock  earnings  rate. 

To  correct  for  the  difference  between 
the  average  mutual  earnings  rate  for  the 
calendar  year  in  which  the  taxable  year 
begins  and  the  average  mutual  earnings 
rate  for  the  second  preceding  calendar 
year,  section  609(0  provides  a 
mechanism  under  which  the  differential 
eamiagi  amount  for  the  taxable  year  is 
recomputed  in  the  following  taxable 
year.  This  amount  is  known  as  the 
recomputed  differential  earnings 
amount.  The  recomputed  differential 
earnings  amount  for  any  taxable  year  is 
calculated  in  the  same  manner  as  the 
differential  earnings  amount  for  the 
taxable  year,  except  that  the  average 
mutual  earnings  rate  for  the  calendar 
year  in  which  the  taxable  year  begins  is 
substituted  for  the  average  mutual 
earnings  rate  for  the  second  calendar 
year  preceding  the  calendar  year  in 
wrhich  the  taxable  year  begins.  The 
revised  rate  is  known  as  the  recomputed 
differential  earnings  rate.  If  the 
recomputed  differential  earnings 
amount  for  any  taxable  year  exceeds  the 
differential  earnings  amount  for  the 
taxable  year,  the  excess  is  included  in 
life  insurance  gross  income  for  the 
succeeding  taxable  year.  Conversely,  if 
the  differential  earnings  amount  exceeds 
the  recomputed  differential  earnings 
amount,  the  excess  is  allowed  as  a  life 
insurance  deduction  for  the  succeeding 
taxable  year. 

Explanation  of  Provision 

The  IRS  publishes  both  the  tentative 
and  Bnal  differential  earnings  rate  and 
recomputed  differential  earnings  rate. 
These  rates  are  used  by  mutual  life 
insurance  companies  in  calculating 
their  fiaderal  inoome  tax  liability. 
Announcement  88-47,  1988-12  I.R.B. 
56,  stated  that  the  tentative  recomputed 
diflerential  earnings  rate  for  1986  was 


-1.70a  Howvvar,  both  the  differential 
earnings  rate  and  the  recomputed 
differential  earnings  rate  are  determined 
based  on  "the  excaaa  oT'  the  imputed 
earnings  rate  over  the  average  mutual 
earnings  rate.  Whenever  the  average 
mutual  earnings  rate  is  greater  than  the 
imputed  earnings  rate,  there  is  no 
"excess  of  the  imputed  rate  over  the 
average  mutual  earnings  rate.  By 
referring  to  the  excess  of  the  imputed 
earnings  rate  over  the  average  mutual 
earnings  rate,  the  statutory  formula  does 
not  permit  the  differential  earnings  rate 
to  be  negative.  Accordingly,  the  Internal 
Revenue  Service  subsequently  issued 
Notice  88-106, 1088-2  C.B.  444.  which 
stated  that  regulations  under  section  609 
would  provioe  that  the  differential 
earnings  rate  may  not  be  a  negative  rate. 
See  also  Rev.  Rul.  88-80, 196&-2  CB. 
129;  Rev.  Rul.  89-106, 1989-2  CB.  108: 
Rev.  Rul.  91-52,  1991-2  CB.  331;  and 
Rev.  Rul.  92-78,  1992-2  CB.  143. 

Congress  added  section  809  to  limit 
the  deductibility  of  dividends  paid  by 
mutual  life  insurance  companies  to  their 
policyholders  in  recognition  of  the  fact 
that  these  dividends  are.  to  some  extent, 
distributions  of  the  companies'  earnings 
to  the  policyholders  as  owners.  Section 
800(a)  states  that^he  deduction  allowed 
under  section  808  "shall  be  reduced 
(but  not  below  zero)  by  the  differential 
earnings  amount."  The  use  of  the  term 
reduce  reflects  Congress's  intention  that 
the  purpose  of  section  809  is  to  limit  an 
otherwise  deductible  amount,  not  to 
create  a  new  deduction.  A  negative 
differential  earnings  rate  or  a  negative 
recomputed  differential  earnings  rate 
would  allow  mutual  life  insurance 
companies  to  deduct  an  amount  in 
excess  of  dividends  paid  to 
policyholders.  This  would  be  contrary 
to  the  intent  of  section  809. 

The  proposed  regulations  provided 
that  neither  the  differential  earnings  rate 
under  section  809(c)  nor  the 
recomputed  differential  earnings  rate 
that  is  used  in  computing  the 
recomputed  differential  earnings 
amount  under  section  809(f)(3)  may  be 
less  than  zero. 

Two  comments  were  received 
concerning  the  proposed  regulations. 

The  first  commentator  states  that  the 
adoption  of  the  proposed  regulations  in 
final  form  is  necessary  topreserve  the 
integrity  of  section  809.  Tne  comment 
contends  that  section  809  is  simply  the 
mechanism  to  determine  the  amount  of 
the  reduction  to  a  mutual  life  insurance 
company's  policyholder  dividend 
deductions  to  reflect  distributions  to 
policyholders  in  their  role  as  owners  of 
the  company.  The  differential  earnings 
rate  is  based  on  Congress'  belief  that 
"the  average  pre-tax  return  on  equity  of 


mutual  companies  hlls  below  that  for  a 
comparable  group  of  stock  companies" 
and  that  "this  difference  is  ettrioutable 
to  distribution  by  mutual  companies  of 
earnings  to  their  owners."  See  H.R.  Rep. 
432  (Paii;:),  98th  Cong.,  2nd  Sess.  1422 
(1984).  Thus,  the  commentator 
concludes  that  tin  only  difference  in 
stock  and  mutual  earnings  rates  that 
Congress  intended  to  utiliee  is  the 
positive  difference  by  which  the  stock 
companies'  (or  imputed)  earnings  rate 
exceeds  the  mutual  companies'  earnings 
rate. 

The  first  commentator  further  states 
that  section  809(0(2)  does  not  support 
recognition  of  a  negative  recomputed 
difi'erential  earnings  rate  to  permit  a 
deduction  for  policyholder  dividends  in 
excess  of  the  dividends  actually  paid  or 
accrued  during  the  taxable  year  to 
which  the  recomputed  rate  relates. 
Rather,  the  deduction  provided  by 
section  809(0(2)  merely  compensates 
the  taxpayer  fbr  what  more  current  data 
indicate  to  have  been  an  excessive 
disallowance  in  an  earlier  year. 

Finally,  the  first  commentator  states 
that  section  809  should  not  be 
interpreted  merely  to  limit  over  an 
extended  period  of  time  mutual  life 
insurance  companies'  deductions  for 
policyholder  dividends.  The  comment 
points  out  that  sections  808(c)  and  809 
expressly  require  computation  of  a 
deduction  limit  separately  for  each 
taxable  year. 

The  second  commentator  states  that 
there  is  no  need  for  any  regulations  to 
be  issued  regarding  negative  differential 
earnings  rates  and  that  the  proposed 
regulations  represent  an  erroneous 
interpretation  of  section  809. 
Specifically,  the  comment  points  out 
that  the  Internal  Revenue  Service  on 
five  occasions  has  expressed  its  view 
that  neither  the  differential  rate  nor  the 
recomputed  differential  earnings  rate 
may  be  negative.  See  Notice  88-106. 
Rev.  Rul.  88-60.  Rev.  Rul.  89-106.  Rev. 
Rul.  91-52.  Rev.  Rul.  92-78.  In  addition, 
the  comihent  contends  that  adoption  of 
the  proposed  regulations  would  result 
in  inappropriate  and  excessive  taxation 
of  mutual  life  insurance  companies. 

In  AmeVican  Mutual  Life  Insurance 
Company  v.  United  States,  Civil  No.  4- 
92-70347  (S.D.  Iowa,  November  2, 
1993),  the  court  held  that  the  taxpayer 
could  deduct  an  amount  equal  to  the 
excess  of  the  differential  earnings 
amount  fbr  the  1986  taxable  year  over 
the  negative  recomputed  differential 
earnings  amount  for  1906.  In  its 
opinion,  the  court  stated  that  the  parties 
agreed  that  the  statutory  formula 
produced  a  1986  recomputed 
differential  earnings  rete  of  - 1.695.  The 
court  also  iioted  that  in  its  briefs  in  the 
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case,  and  at  oral  argument,  the 
government  had  conceded  that  the 
statutory  formula  produced  a  negative 
1986  recomputed  differential  earnings 
rate.  Thus,  the  issue  of  whether  the 
statutory  formula  can  produce  a 
negative  rate  was  not  before  the  court. 

The  final  regulations  clarify  that  the 
statute  provides  that  the  differential 
earnings  rate  and  the  recomputed 
differential  earnings  rete  cannot  be 
negative. 

Effective  Data 

Notice  88-106  set  forth  guidance  that 
would  be  contained  in  forthcoming 
regulations.  The  notice  stated  that 
regulations  would  be  issued  that  would 
provide  that  neither  the  differential 
earnings  rate  nor  the  recomputed 
differential  earnings  rate  may  be 
negative.  Rev.  Rul.  68-80  stated  that  the 
final  recomputed  differential  earnings 
rate  for  1986  was  zero  even  though  the 
calculated  rate  was  negative,  and 
indicated  that  when  the  regulations 
were  issued  they  may  be  effective  prior 
to  the  date  of  issuance.  As  the  final 
regulations  involve  the  application  of 
the  guidance  provided  in  Rev.  Rul.  88- 
80.  concerning  the  1987  taxable  year, 
the  final  regulations  provide  an  effective 
date  of  taxable  yeara  beginning  after 
Deoember31,1986. 

Special  Analjrses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  It  has  also  been 
determined  that  section  553(b)  of  the 
Administrative  Procedure  Act  (5  U.S.C 
chapter  5)  and  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  do  not  apply  to 
these  regulations,  and,  therefore,  a 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  seclion  7805(0  of 
the  Internal  Revenue  Code,  the  notice  of 
proposed  rulemaking  for  these 
regulations  was  submitted  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  their  impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these  final 
regulations  Is  Katherine  Ann  Hossofsky 
of  the  Office  of  the  Assistant  Chief 
Counsel  (Financial  Institutions  and 
Products).  However,  other  personnel 
from  the  IRS  and  Treasury  Department 
participated  in  their  development. 

List  of  Subfects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 


AdoptioB  of  Amendmrats  to  the 
Regulations 

Accordingly,  26  CFR  part  1  la 
amended  as  fbllows: 

PART  1-#IC0ME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

AatkMity:  26  U.S.C  7805  *  *  * 

Par.  2.  Section  1.809-9  is  added  to 
read  as  follows; 

11.809-9    Computation  ol  the  differential 
•amings  rata  and  the  reeomputad 
differential  aamlnoa  rata. 

(a)  In  general.  Neither  the  differential 
earnings  rate  under  section  809(c)  nor 
the  recomputed  differential  earnings 
rate  that  is  used  in  computing  the 
recomputed  differential  earnings 
amount  under  section  809(0(3)  may  be 
less  than  zero. 

(b)  Definitions— {^)  Recomputed 
differential  earnings  amount.  The 
recomputed  differential  earnings 
amount,  with  respect  to  any  taxable 
year,  is  the  amount  equal  to  the  product 
of— 

(i)  The  life  insurance  company's 
average  equity  base  for  the  taxable  year; 
multiphed  by 

(ii)  The  recomputed  differential 
earnings  rate  for  that  taxable  year. 

(2)  Recomputed  differential  earnings 
rate.  The  recomputed  diffisrential 
earnings  rate  for  any  taxable  year  equals 
the  excess  of— 

(i)  The  imputed  earnings  rete  for  the 
taxable  year;  over 

(ii)  The  average  mutual  earning  rate 
for  the  calendar  year  in  which  the 
taxable  year  begins. 

(c)  Effective  date.  The  regulations  are 
effective  for  all  taxable  years  beginning 
after  December  31, 1986. 

Michael  P.  DoUn, 

Acting  Commigsioiier  of  Internal  Hevenue. 

Approved:  November  8, 1993. 
Leslie  Samuels, 

Assistant  SecrBtary  of  the  Treasury. 
(PR  Doc.  93-30279  Filed  12-7-93;  4:03  pml 
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DEPAfTTMENT  OF  THE  INTERIOR 

Minerala  Mane^yemenl  Servlee 

30  CFR  Parte  207, 206, 210, 216, 21B, 
219, 220, 228, 229,  and  243 

RIN  1010-ABS9 

Admlnlatfattve  Amaftdmenta  of 
ftagulatlona  Qovamlfig  Royalty  Oil 
Surety  Requirement,  Information 
Collactlon  Raqulramanta,  and 
Addreaaea 

agency:  Minerals  Management  Service. 

Interior. 

ACnOM;  Final  rule. 

summary:  The  Minerals  Management 
Service  (NAfS)  is  making  administrative 
amendments  to  iu  Royalty  Management 
Program  (RMP)  regulations  governing: 

•  Royalty  oil  surety  requirement; 

•  Information  collection 
requirements:  and 

•  References  to  addresses  for  mailing 
or  delivering  requests,  forms,  and/or 
payments  to  MMS. 

These  amendments  will  clarify  and 
improve  the  accuracy  of  MMS' 
regulations. 

EFFECTIVE  DATE:  December  10. 1993. 
FOR  FURTHER  MFORMATKW  COffTACT: 
David  S.  Guzy,  Chief.  Rules  and 
Procedures  Staff,  Minerals  Management 
Service,  Royalty  Management  Program, 
Mail  Stop  3901.  P.O.  Box  25165. 
Denver,  Colorado  80225-0165. 
telephone  (303)  231-3432. 
SUPPt.EMENTARY  MFORMATION:  The 
principal  author  of  this  final  rulemaking 
is  Marvin  D.  Shaver  of  the  Rules  and 
Procedures  Staff.  MMS,  RMP. 

I.  Amendment  of  Royalty  Oil  Surety 
Requirement 

The  MMS  is  making  amendments  to 
its  regulations  at  30  CFR  Part  208  "Sale 
of  Federal  Royalty  Oil"  to  establish  a 
wider  range  of  surety  instruments  that 
will  be  accepted  by  MMS  from  eligible 
purchasers  of  Federal  royalty  oil. 
Paragraph  §  208.11(d)  requires  that 
sureties  be  either  surety  bonds  or 
irrevocable  letters  of  credit  from 
financial  Institutions  acceptable  to 
MMS.  Under  the  amended  rule.  MMS 
will  accept  "MMS-specified  surety 
instruments."  which  include: 

•  An  MMS-specified  bond. 

•  An  MMS-specified  irrevocable 
letter  of  credit,  or 

•  A  financial  institution  book-entry 
certificate  of  deposit. 

The  amendments  to  part  208  provide 
requirements  with  respect  to  the  MMS- 
spedfied  surety  instruments.  The 
amendments  also  replace  the  word 
"surety"  from  where  It  appears 
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§S  208.7(b),  208.11.  208.12  (c)  and  (d). 
and  208.13(b)  with  the  words  "surety 
instrumeot"  to  provide  consistency  with 
the  term  used  in  other  MMS  regulations. 

The  amendments  are  consistent  wijh 
MMS' acceptance  under  30  CFR  part 
243  of  a  wider  range  of  surety 
instruments  to  secure  unpaid  amounts 
owed  the  Government  pending 
administrative  appeals  of  decisions  or 
orders  issued  by  MMS.  The  MMS- 
specified  surety  instruments  for  appeal 
purposes  were  codified  in  30  CFR 
243.2(b)  by  a  Notice  of  Final 
Rulemaking  published  in  the  Federal 
Register  on  September  30, 1992  (57  FR 
44991).  The  title  of  that  Notice  was 
"Revision  of  Regulation  Governing 
Suspension  of  Decisions  and  Orders 
Pending  Appeal." 

The  MMS  is  also  amending  §§  208.3, 
208.12,  208.13,  210.10.  and  243.4  to 
remove  references  to  Form  MMS-4071 
"Semiannual  Report  of  Royalty-In-Kind 
Oil  Entitlements"  because  the 
information  provided  on  that  report  is 
now  obtained  by  MMS  from  a  different 
source.  Section  208.2  is  amended  to 
change  a  cross-reference  to  another 
regulation. 

It  Amendment  of  Information 
Collection  Requirements 

This  rulemaking  amends  MMS 
regulations  at  30  CFR  parts  210  and  216 
governing  information  collection 
requirements: 

•  To  revise  the  estimated  time  to 
complete  seven  existing  reporting  forms; 

•  To  correct  the  title  of  one  existing 
reporting  form; 

•  To  remove  references  to  four 
existing  reporting  forms  that  are  no 
longer  reauired;  and 

•  To  add  one  new  reporting  form. 
These  amendments  are  discussed 

below. 

(a)  Revise  estimated  time  to  complete 
reporting  forms. 

The  MMS  published  a  Notice  of  Final 
Rulemaking  in  the  Federal  Register  on 
September  14, 1992  (57  FR  41862), 
which  codified  statements  on  estimated 
public  reporting  burden  for  the 
collection  of  information.  Those 
statements  included  estimates  of  the 
time  that  it  would  take  payors  or 
operators  on  Federal  or  Indian  leases  to 
prepare  and  complete  required  reporting 
forms.  As  a  result  of  more  recent 
studies.  MMS  determined  that  the 
estimated  time  to  complete  seven  of  the 
forms  should  be  revised.  This  fmal  rule 
amends  the  estimated  times  codiHed  at 
§  210.10(c)  to  complete  the  seven  forms, 
which  are  MMS-2014.  MMS-3160. 
MMS-4054.  MMS-4055,  MMS-4058, 
MMS-^059,  and  MMS-4110. 

(b)  Correct  title  of  reporting  form. 


On  November  5, 1992,  MMS 
pubhshed  a  Notice  of  Final  Rulemaking 
in  the  Federal  Register  (57  FR  52719), 
which  amended  its  regulations  to 
remove  references  to  Form  MMS-4014. 
(Report  of  Sales  and  Royalty 
Remittance— Solid  Minerals).  This 
amendment  resulted  from  MMS' 
revision  of  its  Form  MMS — 2014  (Report 
of  Sales  and  Royalty  Remittance-Oil  and 
Gas)  to  provide  for  the  reporting  of  sales 
and  royalty  information  on  all  types  of 
mineral  leases  including  solid  mineral 
leases.  As  stated  in  the  Notice,  the 
revised  Form  MMS-2014  was  retitled 
"Report  of  Sales  and  RoyaUy 
Remittance."  The  reference  to  "Oil  and 
Gas"  was  removed  from  the  title. 

The  November  5, 1992,  Notice  revised 
the  title  of  the  Form  MMS-2014 
referenced  in  various  sections  of  MMS' 
regulations.  However,  MMS 
inadvertently  failed  to  correct  the  title  of 
Form  MMS-2014  in  the  table  contained 
in  §  210.10  "Information  collection"  and 
to  remove  a  reference  to  Form  MMS- 
4014  in  §  243.4(6)  of  its  regulations. 
This  rulemaking  amends  the  table  in 
§  210.10  to  reflect  the  new  title  of  Form 
MMS-2014  and  §  243.4(6)  to  remove  a 
reference  to  Form  MMS-4014. 

(c)  Removal  of  four  reporting  forms. 
The  MMS  is  amending  §§  210.10  (a) 

and  (c),  and  removing  §§216.52,  216.57, 
and  216.61,  to  remove  references  to  four 
reporting  forms  for  information 
collection  that  are  no  longer  required  for 
the  following  reasons: 

•  Forms  "MMS-4052— Well 
Information  Form"  and  "MMS— 4061 — 
API  Well  Number  Change  Report" 
because  well  reference  data  is  now 
submitted  to  MMS  on  magnetic  tape. 

•  Form  "MMS-4057— Fractionation 
Plant  Operations  Report"  and  "MMS- 
4071 — Semiannual  Report  of  Royalty-In 
Kind  Oil  Entitlements"  because  the 
information  provided  on  these  reports  is 
now  obtained  by  MMS  from  different 
sources. 

(d)  Addition  of  one  reporting  form. 
The  MMS  is  also  amending  §  210.10 

to  add  a  new  reporting  form  for 
information  collection.  This  form, titled 
"Stripper  Royalty  Rate  Reduction 
Notification"  (Form  MMS-4377).  must 
be  submitted  by  operators  of  stripper  oil 
properties  who  have  been  granted  a 
reduced  royalty  rate  by  the  Bureau  of 
Land  Management  under  43  CFR 
3103.4-1  for  each  12-month  qualifying 
period.  This  form  has  been  approved  by 
the  Office  of  Management  and  Budget 
and  assigned  Clearance  Number  1010- 
0090. 

ni.  Amendment  of  MMS  Addresses 

The  September  14, 1992,  rulemaking 
referenced  in  paragraph  (a)  above  (57  FR 


41862]  also  included  amendments  to 
references  in  MMS'  regulations  for 
addresses  to  be  used  for  mailing  or 
delivering  requests,  forms,  and/or 
payments  to  MMS.  Subsequent  to  the 
Sept^ber  Notice,  MMS  reorganized. 
This  rulemaking  removes  references  to 
MMS  organizations  and  Mail  Stops  that 
no  longer  exist  under  the  new 
organizational  structure.  The  addresses 
changed  by  this  rule  amendment  are 
contained  in  §§  207.1.  210.10. 210.53. 
210.204,  210.355,  216.15,  216.16, 
216.40,  216.50,  218.51,  219.102, 
220.003.  228.10,  and  229.123. 
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Procedural  Matters 

Administrative  Procedure  Act 

The  changes  included  in  this 
rulemaking  are  administrative  only  and 
are  not  substantive  changes. 
Accordingly,  pursuant  to  5  U.S.C. 
553(b).  it  has  been  determined  that  it  is 
unnecessary  to  issue  proposed 
regulations  before  the  issuance  of  this 
final  rule.  For  the  same  reason,  it  has 
been  determined  that  in  accordance 
with  5  U.S.C.  553(d),  there  is  good  cause 
to  make  this  regulation  effective  upon 
publication  in  the  Federal  Register. 

Executive  Order  12866 

This  document  has  been  reviewed 
under  Executive  Order  12866. 

The  Regulatory  Flexibility  Act 

Because  the  changes  are 
administrative  only  with  no  additional 
requirements  or  burden  placed  on  small 
business  entities,  the  Department  of  the 
Interior  (Department)  has  determined 
that  this  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 

Executive  Order  12778 

The  Department  has  certified  to  the 
Office  of  Management  and  Budget  that 
these  final  regulations  meet  the 
applicable  standards  provided  in 
sections  2(a)  and  2(b)(2)  of  E.0. 12778. 

Paperwork  Reduction  Act  of  1980 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501  et  seq.  and  assigned 
Clearance  Numbers  1010-0022.  0033. 
0040.  0042.  0061,  0063,  0064,  0074, 
0075,  0076,  0087,  0088,  and  0090. 

National  Environmental  Policy  Act  of 
1969 

It  is  hereby  determined  that  this 
rulemaking  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  and 


a  detailed  statement  pursuant  to 
paragraph  (2)(C)  of  section  102  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C  4332(2)(C))  is  not 
required. 

List  of  Subjects 

30  CFR  Parts  207  and  210 

Coal,  Continental  shelf,  Gcothermal 
energy.  Government  contracts,  Indian 
lands.  Mineral  royalties,  Natural  gas. 
Petroleum,  Public  lands-mineral 
resources.  Reporting  and  recordkeeping 
requirements. 

30  CFR  Part  208 

Continental  shelf.  Government 
contracts.  Mineral  royalties.  Petroleum. 
Public  lands — mineral  resources. 
Reporting  and  recordkeeping 
requirements.  Small  businesses.  Surety 
bonds. 

30  CFR  Parts  216.  226  and  229 

Coal,  Continental  shelf,  Geothermal 
energy,  Government  contracts,  Indian 
lands.  Mineral  royalties.  Natural  gas, 
Penalties,  Petroleum.  Public  lands- 
mineral  resources.  Reporting  and 
recordkeeping  requirements. 

30  CFR  Part  218 

Coal.  Continental  shelf.  Electronic 
funds  transfers,  Geothermal  energy. 
Government  contracts,  Indian  lands. 
Mineral  royalties.  Natural  gas.  Penalties, 
Petroleum,  Public  lands-mineral 
resources.  Reporting  and  recording 
requirements. 

30  CFR  Part  219 

Coal,  Continental  shelf.  Electronic 
funds  transfers,  Geothermal  energy. 
Government  contracts,  Indian  lands. 
Mineral  royalties.  Natural  gas. 
Petroleum,  Public  lands-mineral 
resources.  Reporting  and  recording 
requirements. 

30  CFR  Part  220 

Coal,  Continental  shelf,  Geothermal 
energy.  Government  contracts.  Mineral 
royalties.  Natural  gas.  Petroleum,  Public 
lands-mineral  resources.  Reporting  and 
recording  requirements. 

30  CFR  Part  243 

Coal.  Continental  shelf.  Geothermal 
energy.  Government  contracts,  Indian 
lands.  Mineral  royalties.  Natural  gas, 
Petroleum,  Public  lands-mineral 
resources. 

Dated:  October  27, 1993. 

Bob  Annstrong, 

Assistant  Secretary— Land  and  Minerals 
Management. 

I  t'or  the  reasons  set  out  in  the 
(»«amble,  30  CFR  parts  207,  208,  210, 


216,  218,  219,  220,  228,  229.  and  243  are 
amended  as  follows: 

PART  207— SALES  AGREEMENTS  OR 
CONTRACTS  GOVERNING  THE 
DISPOSAL  OF  LEASE  PRODUCTS 

1.  The  authority  citation  for  part  207 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C  301  etseq..  25  U.S.C 
396  et  seq.:  25  U.S.C  396a  et  seq.;  25  U.S.C 
2101  ef  seq.;  30  U.S.C  181  et  seq.;  30  U.S.C 
351  et  seq.;  30  U.S.C  1001  et  seq.;  30  U.S.C 
1701  ef  seq.;  31  U.S.C  3716  et  seq.;  31  U.S.C 
9701: 43  U.S.C  1301  etseq.;  43  U  S.C  1331 
et  seq.;  and  43  U.S.C  1801  et  seq 

§207.1    [Amended] 

2.  Section  207.1  "Required 
recordkeeping"  is  amended  by  removing 
the  Mail  Stop  (MS)  "MS  2300"  from 
where  it  appears  in  the  address  in 
paragraph  (b). 

PART  20&-SALE  OF  FEDERAL 
ROYALTY  OIL 

1.  The  authority  citation  for  part  20& 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C  301  etseq.;  30  U.S.C 
181  et  seq.;  30  U.S.C  351  et  seq;  30  U.S.C 
1701  et  seq.;  31  U.S.C  9701;  43  U.S.C  1301 
et  seq.:  43  U.S.C.  1331  et  seq  and  43  U.S.C 
1801  etseq. 

2.  Section  208.2  "Definitions"  is  amended 
by  removing  the  reference  to  "13  CFR  121.3- 
9(a)(1)"  in  paragraph  (2)  of  the  defmition  of 
"Eligible  refiner"  and  adding  "13  CFR  part 
121"  in  its  place. 

3.  Section  208.3  "Informalion 
Collection"  is  revised  to  read  as  follows: 

§208.3    Information  collection. 
The  information  collection 
requirements  contained  in  this  part  have 
been  approved  by  OMB  under  44  U.S.C. 
3501  et  seq.  The  form,  filing  date,  and 
approved  OMB  clearance  number  are 
identified  in  30  CFR  210.10. 

4.  Paragraph  (a)  of  §  208.6  is  revised 
to  read  as  follows: 

§  208.6    General  application  procedures. 

(a)  To  apply  for  the  purchase  of 
royalty  oil,  an  applicant  must  file  a 
Form  MMS-4070  with  MMS  in 
accordance  with  instructions  provided 
in  the  "Notice  of  Availability  of  Royalty 
Oil"  and  in  accordance  with  any 
instructions  issued  by  MMS  for 
completion  of  Form  MMS-4070.  The 
applicant  will  be  required  to  submit  a 
letter  of  intent  from  a  qualified  financial 
institution  stating  that  it  would  be 
granted  surety  coverage  for  the  royalty 
oil  for  which  it  is  applying,  or  other 
such  proof  of  surety  coverage,  as 
deemed  acceptable  by  MMS.  The  letter 
of  intent  must  be  submitted  with  a 
completed  Form  MMS-4070. 


5.  Paragraph  (h)  of  §  208.7 
"Determination  of  eligibility"  is 
amended  to  a8d  the  word  "instrument" 
after  the  word  "surety"  in  the  last 
sentence. 

6.  Section  208.11  is  revised  to  read  as 
follows: 

§208.11    Surety  requirements. 

(a)  The  eligible  purchaser,  prior  to 
execution  of  the  contract,  shall  furnish 
an  "MMS-specified  surety  instrument," 
in  an  amount  equal  to  the  estimated 
value  of  royahy  oil  that  could  be  taken 
by  the  purchaser  in  a  99-day  period, 
plus  related  administrative  charges.  The 
MMS  may  require  the  purchaser  to 
increase  the  amount  of  the  surety 
instrument  when  necessary  to  protect 
the  Government's  interest  or  may  allow 
the  purchaser  to  decrease  the  amount  of 
the  surety  instrument  where  necessary 
to  further  the  purposes  of  the  Royalty- 
in-Kind  Program. 

(b)  If  a  letter  of  credit  is  furnished  as 
the  surety  instrument,  it  must  be 
effective  for  a  9-month  period  beginning 
the  first  day  the  royalty  oil  contract  is 
effective,  with  a  clause  providing  for 
automatic  renewal  monthly  for  a  new  9- 
month  period.  The  purchaser  or  its 
surety  company  may  elect  not  to  renew 
the  letter  of  credit  at  any  monthly 
anniversary  date,  but  must  notify  MMS 
of  its  intent  not  to  renew  at  least  30  days 
prior  to  the  anniversary  date.  The  MMS 
may  grant  the  purchaser  45  days  to 
obtain  a  new  surety  instrument.  If  no 
replacement  surety  instrument  is 
provided.  MMS  will  terminate  the 
contract  effective  at  least  6  months  prior 
to  the  expiration  date  of  the  letter  of 
credit.  Notwithstanding  the  above 
provisions,  the  letter  of  credit  also  may 
contain  a  clause  providing  for  automatic 
termination  6  months  after  the  royalty 
oil  contract  terminates.  If  a  certificate  of 
deposit  is  furnished  as  the  surety 
instrument,  it  must  be  effective  for  the 
life  of  the  contract  plus  6  months  after 
the  royalty  oil  contract  terminates. 

(c)  For  the  purposes  of  this  section,  an 
"MMS-specified  surety  instrument" 
means  either  an  MMS-specified  surety 
bond,  an  MMS-specified  irrevocable 
letter  of  credit,  or  a  financial  institution 
book-entry  certificate  of  deposit. 

(d)  The  "MMS-specified  surety 
instrument"  shall  be  in  a  form  sp>ecified 
by  MMS  instructions  or  approved  by 
MMS.  A  bond  must  be  issued  by  a 
qualified  surety  company  that  has  been 
approved  by  the  Department  of  the 
Treasury. ^n  irrevocable  letter  of  credit 
or  a  certificate  of  deposit  must  be  from 
a  financial  institution  acceptable  to 
MMS.  The  MMS  will  use  a  bank  rating 
service  to  determine  whether  a  financial 
institution  has  an  acceptable  rating  to 
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provide  a  surety  instrument  deemed 
adequate  to  indemnify  the  Government 
from  loss  or  damage. 

(e)  All  surety  instruments  must  be  in 
a  form  acceptable  to  MMS  and  must 
include  such  other  specific 
requirements  as  MMS  may  require 
adequately  to  protect  the  (iovemment's 
interests. 

7.  Paragraph  (a)  of  §  208.12  is 
amended  by  removing  the  reference  to 
"§  208.13(b)"  in  the  last  sentence  and 
adding  "208.13"  in  its  place. 

8.  Paragraphs  (c)  and  (d)  of  §  208.12 
are  revised  to  read  as  follows: 

%  208.1 2    Payment  of  requliements. 

*        *        *        •        • 

(c)  If  payment  for  royalty  oil  is  not 
received  by  the  due  date  specified  in  the 
contract,  a  notice  of  nonreceipt  will  be 
sent  to  the  purchaser  by  certified  mail. 
If  payment  is  not  received  by  MMS 
within  1 5  days  from  the  date  of  such 
notice,  MMS  may  cancel  the  contract 
and  collect  under  the  MMS-specified 
surety  instnmient.  See  §  208.11. 

(d)  If  the  purchaser  disagrees  with  the 
amount  of  pajTnent  due,  it  must  pay  the 
amount  due  as  computed  by  MMS, 
unless  the  purchaser  appeals  the 
amount  and  posts  an  MMS-speciHed 
surety  instrument  pursuant  to  the 
provisions  of  30  CFR  part  243.  The 
MMS  may,  at  its  discretion,  waive  the 
app)eal  surety  requirements  if  it 
determines  that  the  contract  surety 
instrument  is  sufficient  protection  for  an 
amount  under  appeal. 

9.  Section  208.13  is  revised  to  read  as 
follows: 

§  208. 1 3    Reporting  requirements. 

If  MMS  underbills  a  purchaser  under 
a  royalty  oil  contract  because  of  a 
payor's  underreporting  or  failure  to 
report  on  Form  MMS-2014  pursuant  to 
30  CFR  210.52,  the  payor  will  be  liable 
for  payment  of  such  underbilled 
amounts  plus  interest  if  they  are 
unrecoverable  from  the  purchaser  or  the 
surety  instrument  related  to  the 
contract. 

PART  210— FORMS  AND  REPORTS 

1.  The  authority  citation  for  part  210 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  301  et  seq.:  25  U.S.C 
396  et  seq:  25  U.S.C.  396a  et  seq.:  25  U.S.C 
2101  et  seg.;  30  U.S.C.  181  et  seq.;  30  U.S.C. 
351  et  seq.:  30  U.S.C  1001  et  seq.:  30  U.S.C 
1701  ef  seq.:  31  U.S.C  3716  et  seq.;  31  U.S.C 
9701;  43  U.S.C  1301  etseq.;43  U.S.C  1331 
et  seq.;  and  43  U.S.C  1801  et  seq. 

i%  210.10,  210.53, 210.204,  and  2ia355 
[Amended] 

2.  In  the  list  below,  for  each  section 
and  paragraph  indicated  in  the  left 


column,  remove  the  words  and/or  Mail 
Stop  (MS)  indicated  in  the  right  column 
from  wherever  they  appear  in  that 
section  and  paragraph. 


Section 

Remove  words/MS 

210.1Q(b)(3)  .. 

"Production  Accounting  Divi- 

sion,'' 

210.10(b)(4)  .. 

"Royalty       VsUuation      and 

Standards  Division," 

210.10(b)(4)  .. 

"MS  3500." 

210.10(b)(5)  .. 

"Royalty    Compliance    Divi- 

sion." 

210.10(b)(5)  .. 

"MS  3600." 

210.10(b)(6)  .. 

"Revenue     and     Document 

Processing," 

210.10(d) 

"MS  2300," 

210.53(a) 

"Fiscal  Accounting  Division," 

210.53(a) 

-MS  3200." 

210.53(a) 

"Productwn  Accounting  Divi- 

sion," 

210.53(b) 

"Lessee  Contact  Brancti  witti 

respect  to  royalty  reporting. 

Of  ttie  MMS  Reporter  Con- 

tract Branch  witti  respect 

to  production  reporting," 

210204(a) 

"Fiscal  Accounting  Division," 

210.204(a) 

"MS  3200," 

210.204(a) 

"Production  Accounting  Divi- 

210.204(b) 

"Lessee  Contact  Branch  with 

respect  to  royalty  reporting. 

or  the  MMS  Reporter  Con- 

tact Branch  with  respect  to 

production  reporting," 

210.355(a) 

"Fiscal  Accounting  Division," 

210.355(b) 

"Lessee  Contact  Branch." 

3.  In  the  list  below,  for  each  paragraph 
of  §  210.10  "Information  collection" 
indicated  in  the  left  column,  remove  the 
time  in  minutes  or  hours  indicated  in 
the  middle  column  from  wherever  it 
appears  in  that  paragraph,  and  add  the 
time  in  minutes  or  hours  indicated  in 
the  right  column. 


§210.10 

Remove 

Add 

(0(1)  

9  minutes  ... 
30  n)inutes  . 

1  hour 

30  minutes  . 

1  hour 

1  '/fe  hours  ... 

1  hour 

3  hours 

7  minutes. 

(c)(2)  

(c)(8)  

(c)(9)  

(c)(12)  

15  minutes. 
30  minutes. 
15  minutes. 
15  minutes. 

(0(13)  

(0(19)  

(C)(19)  

1 .25  hours. 
2  hours. 
5  hours.  ■  • 

4.  Section  210.10  is  amended  by 
revising  the  title  of  Form  MMS-2014 
contained  in  the  table  in  paragraph  (a). 
Remove  the  title  "MMS-2014— Report 
of  Sales  and  Royalty  Remittance — Oil 
and  Gas"  at  the  beginning  of  the  table 
and  replace  with  the  title  "MMS-2014— 
Report  of  Sales  and  Royalty 
Remittance." 

5.  The  table  in  paragraph  (a)  of 

§  210.10  is  amended  by  removing  all 
references  to  form  numbers  MMS— 4052, 
MMS-4057,  MMS-^061,  and  MMS- 
4071  fix)m  where  they  appear  in  the 


table  and  add  a  new  form  number, 
name,  filing  date  and  OMB  number  in 
numerical  sequence  at  the  end  of  the 
table  to  read  as  follows: 

S  21 0.1 0    Information  collection, 
(a)  *  "•*  * 

Form  No.,  name  and  filing  date       OMB  Uo. 


MMS~4377— Stripper  Royalty 
Rate  Reduction  Notification — 
Due  for  each  12-month  quali- 
fying period  ttiat  a  reduced 
royalty  rate  is  granted  by  the 

■   Bureau  of  Land  Management       1010-(X)90 


6.  Paragraph  (b)(1)  of  §  210.10  is 
revised  to  read  as  follows: 

§210.10    Information  collection. 

(a)*  •   • 

(b)(1)  Requests  for  Forms  MMS-2014 
or  MMS-4070  should  be  addressed  to 
the  Minerals  Management  Service, 
Royalty  Management  Program,  P.O.  Box 
5760,  Denver,  Colorado  80217-5760. 
The  completed  Form  MMS-2014  should 
be  mailed  to  the  Minerals  Management 
Service,  Royalty  Management  Program, 
P.O.  Box  5810,  Denver,  Colorado  80217- 
5810.  The  address  to  which  a  completed 
Form  MMS— 4070  should  be  mailed  will 
be  identified  in  a  Federal  Register 
Notice  of  Availability  of  Royalty  Oil. 
(See  30  CFR  208.5.) 

•  •        *        •        • 

7.  Section  210.10  is  amended  by 
removing  paragraphs  (c)(6),  (c)(ll), 
(c)(15),  and  (c)(17)  and  redesignating 
paragraphs  (c)(7)  through  (10)  as 
paragraphs  (c)(6)  through  (9) 
redesignating  paragraphs  (c)(12)  through 
(14)  as  (c)(10)  through  (12), 
redesignating  paragraph  (c)(16)  as 
(c)(13),  and  redesignating  paragraphs 
(c)(18)  through  (23)  as  (c)(14)  through 
(19)  respectively.  Also,  a  new  paragraph 
(c)(20)  is  added  to  read  as  follows: 

§  21 0.1 0    Information  collection. 

•  •        •        •        * 

(c)(20)  AiMS-4377— This  form  must 
be  submitted  by  operators  of  stripper  oil 
properties  to  notify  MMS  of  reduced 
royalty  rates  granted  by  the  Bureau  of 
Land  Management  under  43  CFR 
3103.4-1  for  each  12-monlh  qualifying 
period.  Reporting  biu-den  is  estimated  to 
require  an  average  of  30  minutes  per 
form  to  supply  the  operator  name,  lease 
and  agreement  numbers,  calculated  and 
current  royalty  rate,  and  the  period 
covered.  Comments  submitted  relative 
to  this  information  collection  should 
reference  Paperwork  Reduction  Project 
1010-0090. 
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PART  216— PRODUCTION 
ACCOUNTING 

1.  The  authority  citation  for  part  216 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C  301  et  seq.;  25  U.S.C 
396  et  seq..  25  U.S.C  396a  ef  seq..  25  U.S.C 
2101  et  seq.;  30  U.S.C  181  et  seq.-.  30  U.S.C 
351  et  seq.;  30  U.S.C  1001  ef  seq..  30  U.S.C 
1701  etseq.;  31  U.S.C  3716  et  seq.:  31  U.S.C 
9701;  43  U.S.C  1301  ef  seq.;  43  U.S.C  1331 
ef  seq.;  and  43  U.S.C.  1801  ef  seq. 

§§21«.1S,  216.16, 216.40, 216.50, 216.52, 
218.53, 216.54, 216.55, 216.56,  216.57, 
210.58,  and  21 6.61    [Amended] 

2.  In  the  list  below,  for  each  section 
and  paragraph  indicated  in  the  left 
column,  remove  the  words  indicated  in 
the  right  column  bom  wherever  they 
appear  in  that  section  and  paragraph: 


Section 


216.15(a)  .. 

216.15(b)  .. 
216.16(a)  .. 

216.16(b)  .. 

216.40(c)  .. 

216.50(a)  .. 


Remove  words 


"Production  Accounting  Divt- 
sion," 

"Reporter  Contact  Branch." 

"Production  Accounting  Divi- 
sion," 

"Room  A-212.  Revenue  and 
Document  Processing," 

"Fractionation  Plant  Operations 
Report  (Form  MMS-4057)," 

To-  the  Chief,  Production  Ac- 
counting Division,  Royalty 
Management  Program, 

MMS." 


1  Sections  216.52,  216.57,  and 
216.61,  under  Subpart  B— Oil  and  Gas. 
General,  are  removed,  and  §§  216.53, 
216.54.  216.55.  216.56.  and  216.58  are 
redesignated  as  §§  216.52  through 
216.56.  respectively. 

4.  A  new  §  216.57  is  added  under 
Subpart  B — Oil  and  Gas,  General,  to 
read  as  follows: 

§  21 6.57    Stripper  royalty  rate  reduction 
notification. 

In  accordance  with  its  regulations  at 
43  CFR  3103.4-1.  titled  "Waiver, 
suspension,  or  reduction  of  rental, 
royalty,  or  minimum  royalty,"  the 
Bureau  of  Land  Management  (ELM)  may 
grant  reduced  royalty  rates  to  operators 
of  low  producing  oil  leases  to  encourage 
continued  production.  Operators  who 
have  been  granted  a  reduced  royalty 
rate(s)  by  BLM  must  submit  a  Stripper 
Royalty  Rate  Reduction  Notification 
(Form  MMS-4377)  to  MMS  for  each  12- 
month  qualifying  period  that  a  reduced 
royalty  rate(s)  is  granted. 

6.  Paragraphs  (c)(1)  and  (c)(2)  of 
§  216.50  are  amended  to  change  the 
reference  in  those  paragraphs  from 
"§216.54"  to  "§216.53." 


PART  218-COU.ECTK)N  OF 
ROYALTIES.  RENTALS,  BONUSES 
AND  OTHER  MONIES  DUE  THE 
FEDERAL  GOVERNMENT 

1.  The  authority  citation  for  part  218 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C  301  ef  seq.;  25  U.S.C 
396  et  seq.:  25  U.S.C  396a  ef  seq.;  25  U.S.C 
2101  ef  seq.:  30  U.S.C  181  ef  seq.:  30  U.S.C 
351  ef  seq.:  30  U.S.C  1001  ef  seq.:  30  U.S.C 
1701  ef  seq.:  31  U.S.C  3716;  31  U.S.C 
3720A:  31  U.S.C  9701;  43  U.S.C  1301  ef 
seq.:  43  U.S.C  1331  ef  seq.:  and  43  U.S.C 
1801  efseq. 

§218.51    [Amended] 

2.  Section  218.51  "Method  of 
payment"  is  amended  by  removing  the 
words  "Room  A-212,  Revenue  and 
Document  Processing,"  from  where  they 
appear  in  the  address  in  paraeraph 
(0(2). 

PART  21»-0iSTRIBUTI0N  AND 
DISBURSEMENT  OF  ROYALTIES, 
RENTALS.  AND  BONUSES 

1.  The  authority  citation  for  part  219* 
continues  to  read  as  follows: 

Authority:  Section  104,  Pub.  L  97-451.  96 
Stat  2451  (30  U.S.C.  1714). 

§219.102    [Amended] 

2.  Section  219.102  "Method  of 
payment"  is  amended  by  removing  the 
words  "Fiscal  Accounting  Division," 
and  "MS  3200,"  from  where  they  appear 
in  that  section. 

PART  220— ACCOUNTING 
PROCEDURES  FOR  DETERMINING 
NET  PROFIT  SHARE  PAYMENT  FOR 
OUTER  CONTINENTAL  SHELF  OIL 
AND  GAS  LEASES 

1.  The  authority  citation  for  part  220 
continues  to  read  as  follows: 

Authority:  Sec.  205,  Pub.  L.  95-372,  92 
Stat.  643  (43  U.S.C  1337). 

§220.003    [Amended] 

2.  Section  220.003  "Information 
collection"  is  amended  by  removing  the 
Mail  Stop  (MS)  "MS  2300."  from  where 
it  appears  in  the  address  in  paragraph 
(b). 

PART  228— COOPERATIVE 
ACTIVITIES  WITH  STATES  AND 
INDIAN  TRIBES 

1.  The  authority  citation  for  part  228 
continues  to  read  as  follows: 

Authority:  Section  202.  Pub.  L  97-451, 96 
Stat.  2457  (30  U.S.C  1732). 

§228.10    [Amended] 

2.  Section  228.10  "Information 
collection."  is  amended  by  removing  the 
Mail  Stop  (MS)  "MS  2300."  from  where 


it  appears  in  the  address  in  paragraph 
(b). 

PART  229— DELEGATION  TO  STATES 

1.  The  authority  citation  for  part  229 
is  revised  to  read  as  follows: 

Authority:  Section  205.  Pub.  L  97-451.  96 
Stat.  2459  (30  U.S.C  1735). 

§229.123    [Amendwq 

2.  Section  229.123  "Standards  for 
audit  activities"  is  amended  by 
removing  the  words  "the  Royahy 
(Compliance  Division  (RCD)  of  the"  from 
the  second  sentence  of  paragraph  (b)(2). 

3.  Paragraphs  (b)(2)  and  (b)(3)(vii)  of 
§  229.123  are  amended  by  removing  the 
abbreviation  "RCD"  from  where  it 
appears  in  those  paragraphs.  Add  the 
abbreviation  "MMS"  in  place  of  the 
abbreviation  "RCD"  that  was  removed. 

PART  243— APPEALS— ROYALTY 
MANAGEMENT  PROGRAM 

1.  The  authority  citation  for  part  243 
continues  to  read  as  follows: 

Authority:  R.S.  463,  25  U.S.C  2;  R.S.  465. 
25  use  9;  sec.  32.  41  StaL  450,  30  U.S.C 
189;  sec.  5,  44  Stat.  1058,  30  U.S.C  285;  sec. 
10.  61  Stat.  915,  20  U.S.C  359;  sees.  5,  6. 67 
Stat.  464.  465,  43  U.S.C  1334, 1335;  sec.  24, 
84  Stat  1573.  30  U.S.C  1023,  30  U.S.C  1701 
ef  seq. 

§243.4    [Amended] 

2.  Paragraph  (b)(2)  of  §243.4,  "Service 
of  ofllcial  correspondence,"  is  removed, 
and  paragraphs  (b)(3)  through  (b)(9)  are 
redesignated  as  new  paragraphs  (b)(2) 
through  (b)(8),  respectively. 

3.  In  newly  designated  paragraph 
(b)(8)  the  reference  to  "paragraphs  (b)(1) 
through  (8)"  is  revised  to  read 
"paragraphs  (b)(1)  through  (7)". 

4.  Newly  designated  paragraph  (b)(5) 
is  amended  to  read  as  follows: 

§  243.4    Sending  of  official  correspondence. 

(b)(5)  The  addressee  of  record  for 
serving  o^cial  correspondence  relating 
to  reporting  on  the  "Report  of  Sales  and 
Royalty  Remittance"  (Form  MMS-2014) 
is  the  most  recent  position  title, 
department  name  and  address,  or 
individual  name  and  address  specified, 
in  writing,  by  the  payor.  The  payor  is 
responsible  for  notifying  the  Royalty 
Management  Program,  in  writing,  of  any 
addressee  changes. 
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DEPARTMEHT  OF  THE  TREASURY 
Office  of  Foreign  Assets  Control 
31  CFR  Part  590 

UNITA  (Angola)  Sanctions  Regulatiohs 

AGENCY:  Onice  of  Foreign  Assets 
Control,  Treasury. 
ACTION:  Final  rule. 

SUMMARY:  The  Office  of  Foreign  Assets 
Control  of  the  U.S.  Treasury  Department 
is  issuing  the  UNITA  (Angola)  Sanctions 
Regulations  to  implement  the 
President's  declaration  of  a  national 
emergency  and  imposition  of  sanctions 
against  the  National  Union  for  the  Total 
Independence  of  Angola  ("UNITA"). 
EFFECTIVE  DATE:  December  10, 1993. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
T.  Roth.  Chief  of  Policy  Planning  and 
Program  Management  (tel:  2027622- 
2500).  Steven  I.  Pinter,  Chief  of 
Licensing  (tel:  202/622-2480),  or 
William  B.  Hoffiman,  Chief  Counsel, 
(tel.:  202/622-2410),  OfTice  of  Foreign 
Assets  Control,  Department  of  the 
Treasury,  Washington,  DC  20220. 

SUPPt.EMENTARY  INFORMATION: 

Electronic  Availability 

This  document  is  available  as  an 
electronic  file  on  The  Federal  Bulletin 
Board  the  day  of  publication  in  the 
Federal  Register.  By  modem  dial  202/ 
512-1387  or  call  202/512-1530  for  disks 
or  paper  copies.  This  file  is  available  in 
Postscript,  WordPerfect  5.1  and  ASCII. 

Background 

On  September  26, 1993,  the  President 
issued  Executive  Order  12865, 
declaring  a  national  emergency  with 
respect  to  Angola,  and  invoking  the 
authority,  inter  alia,  of  the  International 
Emergency  Economic  Powers  Act  (50 
U.S.C.  1701  et  seq.)  and  the  United 
Nations  Participation  Act  of  1945  (22 
U.S.C.  287c).  Consistent  with  United 
Nations  Security  Council  Resolution 
864.  dated  September  15, 1993,  the 
order  prohibits  the  sale  or  supply  by 
United  States  persons  or  from  the 
United  States,  or  using  U.S.  registered 
vessels  or  aircraft,  of  arms  and  related 
materiel  of  all  types,  including  weapons 
and  ammunition,  military  vehicles, 
equipment  and  spare  parts,  and 
petroleum  and  petroleum  products  to 
the  territory  of  Angola  other  than 
through  designated  points  of  entry.  It 
also  prohibits  such  sale  or  supply  to 
UNITA.  U.S.  persons  are  prohibited 
firom  activities  which  promote  or  are 
calculated  to  promote  such  sales  or 
supplies,  or  from  attempted  violations, 
or  from  evasion  or  avoidance  or 


transactions  that  have  the  purpose  of 
evasion  or  avoidance,  of  the  stated 
prohibitions.  The  order  authorizes  the 
Secretary  of  the  Treasury,  in 
consultation  with  the  Secretary  of  State, 
to  take  such  actions,  including  the 
promulgation  of  rules  and  regulations, 
as  may  be  necessaiy  to  carry  out  the 
purposes  of  the  ordiar. 

In  implementation  of  this  order,  the 
Treasury  Department  is  issuing  the 
UNITA  (Angola)  Sanctions  Regulations 
(the  "R^ulations"). 

The  Regulations  prohibit  the  sale  or 
supply  by  United  States  persons  or  from 
the  United  States,  or  using  U.S. 
registered  vessels  or  aircraft,  of  arms 
and  related  materiel  of  all  types, 
including  weapons  and  ammunition, 
military  vehicles,  equipment  and  spare 
parts,  and  petroleum  and  petroleum 
products  to  UNITA  or  to  the  territory  of 
Angola  other  than  through  designated 
points.  U.S.  persons  are  also  prohibited 
from  activities  which  promote  or  are 
calculated  to  promote  such  sales  or 
supplies  to  UNITA  or  Angola,  or  from 
any  transaction  by  any  United  States 
person  that  evades  or  avoids,  or  has  the 
purpose  of  evading  or  avoiding,  or 
attempts  to  violate,  any  of  the 
prohibitions  set  forth  in  the  executive 
order.  Also  prohibited  are  transactions 
by  U.S.  persons,  or  involving  the  use  of 
U.S.-registered  vessels  or  aircraft, 
relating  to  transportation  to  Angola  or 
UNITA  of  goods  the  exportation  of 
which  is  prohibited. 

Transactions  otherwise  prohibited 
under  this  part  may  be  authorized  by  a 
general  license  contained  in  subpart  E 
or  by  a  specific  license  issued  pursuant 
to  the  procedures  described  in  §  590.801 
of  subpart  H. 

Since  the  Regulations  involve  a 
foreign  affairs  function.  Executive  Order 
12866  and  the  provisions  of  the 
Administrative  P'rocedure  Act  (5  U.S.C. 
553)  requiring  notice  of  proposed 
rulemaking,  opportunity  for  public 
participation,  and  delay  in  effective 
date,  are  inapplicable.  Because  no 
notice  of  proposed  rulemaking  is 
required  for  this  rule,  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq:) 
does  not  apply. 

The  Regulations  are  being  issued 
without  prior  notice  and  public 
procedure  pursuant  to  the 
Administrative  Procedure  Act.  For  this 
reason,  the  collections  of  information 
contained  in  the  Regulations  are  being 
submitted  to  the  Office  of  Management 
and  Budget  ("0MB")  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.).  Comments 
concerning  the  collection  of  information 
and  the  accuracy  of  estimated  average 
annual  burden,  and  suggestions  for 


reducing  this  burden  should  be  directed 
to  OMB,  Paperwork  Reduction  Project 
I1505-***'].  Washington.  DC  20503, 
with  copies  to  the  Office  of  Foreign 
Assets  Control,  U.S.  Treasury 
Department,  1500  Pennsylvania  Ave., 
NW-<(l.nnex,  Washington,  DC  20220. 
Any  such  comments  should  be 
submitted  not  later  than  February  8, 
1994.  Notice  of  OMB  action  on  these 
requests  will  be  published  in  the 
Federal  Register. 

The  collections  of  information  in  the 
Regulations  are  contained  in  subpart  F, 
and  §§  590.703  and  590.801.  This 
information  is  required  by  the  Office  of 
Foreign  Assets  Control  for  licensing, 
compliance,  civil  penalty  and 
enforcement  purposes.  This  information 
will  be  used  to  determine  the  eligibility 
of  applicants  for  the  benefits  provided 
through  specific  licenses,  to  determine 
whether  persons  subject  to  the 
Regulations  are  in  compliance  with 
applicable  requirements,  and  to 
determine  whether  and  to  what  extent 
civil  penalty  or  other  enforcement 
action  is  appropriate.  The  likely 
respondents  and  recordkeepers  are 
business  organizations. 

Estimated  total  annual  reporting  and/ 
or  recordkeeping  burden:  100  hours. 

The  estimated  annual  burden  per 
respondent/recordkeeper  varies  from  30 
minutes  to  2  hours,  depending  on 
individual  circumstances,  with  an 
estimated  average  of  1  hour. 

Estimated  number  of  respondents 
and/or  recordkeepers:  50. 

Estimated  annual  frequency  of 
responses:  1  -  3. 

List  of  Subjects  in  31  CFR  Part  590 

Administrative  practice  and 
procedure,  Angola,  Exports,  Foreign 
trade.  National  Union  for  the  Total 
Independence  of  Angola,  Penalties, 
Reporting  and  recordkeeping 
requirements.  Shipping,  UNITA, 
Vessels. 

For  the  reasons  set  forth  in  the 
preamble,  31  CFR  part  590  is  added  to 
read  as  follows: 

PART  590— UNITA  (ANGOLA) 
SANCTIpNS  REGULATIONS 

Subpart  A— Relation  of  ttiis  Part  to  Ottier 
Laws  and  Regulations 

590.101  Relation  of  this  part  to  other  laws 
and  regulations. 

Sut>part  B— ProMbitlons 

590.201  Prohibited  sale  or  supply  of  arms, 
arms  materiel,  petroleum  or  petroleum 
products  to  UNITA  or  Angola. 

590.202  Prohibited  Uansportation-related 
transactions  involving  Angola  or  UNITA. 

590.203  Evasions:  attempts. 
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Subpart  C—Genwal  DeflnMona 

590.301  Effective  date. 
59a  302  License. 

590.303  General  license. 

590.304  Specific  license. 

590.305  Person. 
59a306  Entity. 

59a307  National  Union  for  the  Total 
IndepandeiKX  of  Angola,  or  UNITA 

590.308  United  States. 

590.309  United  States  person;  U.S.  person 

590.310  UNSC  Resolution  864. 

590.311  Petroleuni  and  PeUoleum  Products 

590.312  Arms  and  Related  Materiel 

Subpart  D— Interpretatlona 

590.401  Reference  to  amended  sections. 

590.402  Effect  of  amendment. 

590.403  Payments  in  connection  with  certain 
•uthoriaed  transactions. 

590.404  TransshipmenU  through  the  United 
States  prohibited. 

390.405  Exports  to  third  countries: 
transshipments. 

590.406  Agency  jurisdiction:  licensing 
requirements. 

590.407  Transactions  Incidental  to  a  licensed 
transaction. 

Sutjpart  E— Lleanaaa.  Authortiations  and 
Statamanta  of  Ucanaing  PoHey 

590.501  Effect  of  license  or  authorization. 

590.502  Exclusion  firom  licenses  and 
authorizations. 

Subpart  P—R«port8 

590.601  Required  records. 

590.603  Reports  to  be  furnished  on  demand. 

SubpartO    PanalMaa 

590.701  Penalties. 

590.702  Prcpenalty  notice. 

590.703  Presentation  responding  to 
prepenalty  notice. 

590.704  Penalty  notice. 

590.705  Referral  to  United  States  Department 
of  Justice. 

Subpart  H    Procedwaa 
590.801  Licensing. 
590.B02  Dectelons. 

590.803  Amendment,  modification,  or 
revocation. 

590.804  Rulemaking. 

590.806  Delegationby  the  Secretary  of  the 

Treasury. 
590.806  Rules  governing  availability  of 

information. 

Subpart  I— Paperwortc  Raductton  Act 
590.901  [Resenredj. 

Appendix  A  to  part  590— Afdm  and  Related 
Materiel 

Authority:  50  U.S.C  1701-1706;  50  U.S.C 
1601-1651;  22  U.S.C  287c:  3  U.S.C  301;  E  O 
1 2865.  58  PR  51005  (September  29, 1993). 

Sirtipart  A— Relation  of  TMs  Part  to 
Othar  Laws  and  Regulations 

§59ai01    Relation  of  thta  part  to  other 
laws  and  regulations. 

(a)  This  part  is  separate  firom,  and 
independent  of,  the  other  parts  of  this 
chapter.  Differing  foreign  policy  and 


national  aecurity  contexta  may  result  in 
difl^ering  intarpretations  of  similar 
language  among  the  parts  of  this 
chapter.  No  license  or  authorization 
contained  in  or  issued  pursuant  to  those 
other  parts  authorizes  any  transaction 
prohibited  by  this  part.  No  license  or 
authorization  contained  in  or  issued 
pursuant  to  any  other  provision  of  law 
or  regulation  authorizes  any  transaction 
prohibited  by  this  part. 

(b)  No  license  or  authorization 
contained  in  or  issued  pursuant  to  this 
part  relieves  the  involved  parties  from 
complying  with  any  other  applicable 
laws  or  regulations. 

Sut>part  B— Prohlt>nions 

§590.201    Prohibited  sale  or  supply  of 
arms,  arms  matwiel,  petroleum  or 
petroteum  products  to  UHITA  or  Angola. 

Except  as  otherwise  authorized 
pursuant  to  this  part,  the  sale  or  supply 
by  United  States  persons  or  from  the 
United  States,  or  any  activity  by  United 
States  persons  or  in  the  United  States    * 
which  promotes  or  is  calculated  to 
promote  the  sale  or  supply,  of  arms  and 
related  materiel  of  all  types,  including 
weapons  and  ammunition,  military 
vehicles  and  equipment  and  spare  parts, 
and  petroleum  and  petroleum  products, 
are  prohibited,  regardless  of  origin,  to: 

(a)  UNITA:  or 

(b)  the  territory  of  Angola,  other  than 
through  points  of  entry  designated  by 
the  Secretary  of  the  Treasury  in  the 
following  schedule: 

(1)  Airports: 
(i)  Luanda 

(ii)  Katumbela,  Bengueia  Province 

(2)  Ports: 
(i)  Luanda 

(ii)  Lobito,  Bengueia  Province 
(iii)  Namibe,  Namibe  Province 

(3)  Entry  Points: 

(i)  Malongo,  Cabinda 
(ii)  (Reserved). 

§590.202    ProMbltodbanaportatlofwelalBd 
transactions  involving  Angola  or  UNITA. 

Except  as  otherwise  authorized,  any 
transaction  by  a  U.S.  person,  or 
involving  the  use  of  U.S.  registered 
vessels  or  aircraft,  relating  to 
transportation  to  Angola  or  UNITA  of 
goods  the  exportation  of  which  is 
prohibited  in  §  590.201  is  prohibited. 

§590.203    Evasions;  attempts. 

Any  transaction  for  the  purpose  of,  or 
which  has  the  effect  of,  evading  or 
avoiding,  or  which  facilitates  the 
evasion  or  avoidance  of,  any  of  the 
prohibitions  sat  forth  in  this  subpart,  is 
hereby  prohibited.  Any  attempt  to 
violate  the  prohibitions  set  forth  in  this 
part  is  hereby  prohibited. 


Sut)part  0— General  Deftnlllons 


§590.301    EtfaMwa( 

The  term  "effective  date"  refers  to  the 
effective  date  of  the  applicable 
prohibitions  and  directives  contained  in 
subpart  B  as  follows: 

(a)  With  respect  to  §§  590.201, 
590.202,  and  590.203.  4:35  p.m.  EDT. 
September  26, 1993. 

(b)  [Reserved!. 

§590.302    Ucwiaa. 

Except  as  otherwise  specified,  the 
term  "license"  means  any  license  or 
authorization  contained  in  or  issued 
pursuant  to  this  part. 


§590.303 

The  term  "general  license"  means  any 
license  or  authorization  the  terms  of 
which  are  set  forth  in  this  subpart  E. 

§590.304    Specific  Hcanaa. 

The  term  "specific  license"  means 
any  license  or  authorization  not  set  forth 
in  subpart  E  but  issued  pursuant  to  this 
part  In  response  to  an  application. 


§590.306 

The  term  "person"  means  an 
individual  or  entity. 

§590,306    Entity. 

The  term  "entity"  includes  a 
corporation,  partnership,  association,  or 
other  organization. 

§590.307    National  Union  for  the  Total 
Independence  of  Angola,  or  UNITA 

The  term  "National  Union  for  the 
Total  Independence  of  Angola"  or 
"UNITA"  includes: 

(a)  Any  entity,  political  subdivision, 
agency,  or  instrumentality  of  UNITA. 
including  without  limitation: 

(1)  the  Uniao  Nacional  para  a 
Independencia  Total  de  Angola 
(UNITA),  known  In  English  as  the 
"National  Union  for  the  Total 
Independence  of  Angola;" 

(2)  the  Forces  Armadas  para  a 
Liberacao  de  Angola  (FALA),  known  in 
English  as  the  "Armed  Forces  for  the 
Liberation  of  Angola:"  and 

(3)  the  Free  Angola  Information 
Services,  Inc. 

(b)  Any  person  or  entity  substantially 
owned  or  controlled  by  the  foregoing; 

(c)  Any  person  to  the  extent  that  such 
person  is.  or  has  been,  or  to  the  extent 
that  there  is  reasonable  cause  to  believe 
that  such  person  is,  or  has  been,  since 
the  effeclive  date,  acting  or  purporting 
to  act  directly  or  indirectly  on  behalf  of 
any  of  the  foregoing;  and 

(d)  Any  other  person  or  entity 
determined  by  the  Director  of  the  Office 
of  Foreign  Assets  Control  to  be  included 
within  this  section. 
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fSOaaos   UnlttdStatM. 

The  term  "United  States"  means  the 
United  States,  its  territories  and 
possessions,  and  all  areas  under  the 
jurisdiction  or  authority  thereof. 

IS00.3M    United  States  person;  U.S. 
person. 

The  term  "United  States  person"  or 
"U.S.  person"  means  any  United  States 
citizen:  permanent  resident  alien; 
juridical  person  organized  under  the 
laws  of  the  United  States  or  any 
jurisdiction  within  the  United  States, 
including  foreign  branches;  or  any 
person  in  the  United  States,  and  vessels 
and  aircraft  of  U.S.  registration. 

1590.310    UNSC  Resolution  864. 

The  term  "UNSC  Resolution  864" 
means  United  Nations  Security  Council 
Resolution  No.  864,  adopted  September 
15, 1993,  prohibiting  certain 
transactions  with  respect  to  Angola. 

i  590.31 1    Petroleum  and  petroleum 
products. 

The  term  "petroleum  and  petroleum 
products"  means  items  listed  in  15  CFR 
part  777,  supplements  2  and  3,  of  the 
Export  Administration  Regulations. 

1500.312    Arms  and  related  materiel. 

The  term  "arms  and  related  materiel" 
means  items  listed  in  appendix  A  to  this 
part,  all  items  listed  on  the  Commerce 
Control  List  ending  with  the  number 
"18",  15  CFR  799.1.  supplement  1.  and 
any  item  controlled  under  the 
International  Traffic  in  Arms 
Regulations.  22  CFR  parts  120  through 
130. 

Subpart  D — Interpretations 

1 590.401    Reference  to  amended  sections. 

Except  as  otherwise  specified, 
reference  to  any  section  of  this  part  or 
to  any  regulation,  ruling,  order, 
instruction,  direction,  or  license  issued 
pursuant  to  this  pail  shall  be  deemed  to 
refer  to  the  same  as  currently  amended. 

S50a402    Effect  of  amendment 

Any  amendment,  modification,  or 
revocation  of  any  section  of  this  part  or 
of  any  order,  regulation,  ruling, 
instruction,  or  license  issued  by  or 
under  the  direction  of  the  Director  of  the 
Office  of  Foreign  Assets  Control  shall 
not.  unless  otherwise  specifically 
provided,  be  deemed  to  affect  any  act 
done  or  omitted  from  being  done,  or  any 
dvil  or  criminal  suit  or  proceeding 
commenced  or  pending  prior  to  such 
amendment,  modification,  or 
revocation.  All  {>enalties,  forfeitures, 
and  liabilities  under  any  such  order, 
regulation,  ruling,  instruction,  or  license 
shall  continue  and  may  be  enforced  as 


if  such  amendment,  modification,  or 
revocation  had  not  been  made. 

{  590.403    Payments  In  connoction  with 
certain  autttorlzed  transactions. 

Except  as  otherwise  specified, 
payments  are  authorized  in  connection 
with  transactions  authorized  in  or 
pursuant  to  subpart  E. 

S  590.404    Transshipments  through  the 
United  States  prohlt>ited. 

The  prohibitions  in  §  590.201  apply  to 
the  importation  into  the  United  States 
for  transshipment  or  transit  of  goods, 
the  sale  or  supply  of  which  to  Angola 
or  UNTTA  is  prohibited  by  §  590.201. 

f59a405    Exports  to  third  countries; 
transshipments. 

Exportation  of  arms  and  related 
materiel  of  all  types,  including  weapons 
and  ammunition,  military  vehicles  and 
equipment  and  spare  parts,  and 
petroleum  and  petroleum  products  firom 
the  United  States  to  third  countries  is 
prohibited  if  the  exporter  knows,  or  has 
reason  to  know,  that  the  goods  are 
intended  for  reexportation  or 
transshipment  to  Angola  (except  to  a 
point  of  entry  designated  by  the 
Secretary  in  §  590.201)  or  to  UNITA. 
including  passage  through,  or  storage  in, 
intermediate  destinations. 

S  590.406    Agency  Jurisdiction;  licensing 
requirements. 

(a)  Nothing  in  this  part  shall  be 
construed  to  supersede  the  requirements 
established  under  the  Arms  Export 
Control  Act  (22  U.S.C.  2751  et  seq.)  and 
the  Export  Administration  Act  (50 
U.S.C.  App.  2401  et  seq.)  to  obtain 
licenses  for  the  exportation  from  the 
United  States  or  from  a  third  country  of 
any  goods,  data,  or  services  subject  to 
the  export  jurisdiction  of  the 
Department  of  State  or  the  Department 
of  Commerce. 

(b)  Exports  to  Angola  through  points 
of  entry  designated  by  the  Secretary  in 
the  schedule  in  §  590.201  and  not 
consigned  to  or  destined  for  UNTTA  do 
not  require  a  license  from  the  Office  of 
Foreign  Assets  Control,  but  may  require 
licensing  by  the  Department  of  State  or 
Department  of  Commerce  in  accordance 
with  the  requirements  of  the  Arms 
Export  Control  Act  (22  U.S.C.  2751  et 
seq.)  and  the  Export  Administration  Act 
(50  U.S.C.  App.  2401  et  seq.) 

i  59a407    Transactions  Incidental  to  a 
licensed  transaction. 

(a)  Any  transaction  ordinarily 
incident  to  a  transaction  authorized  by 
the  Office  of  Foreign  Assets  Control  and 
necessary  to  give  effect  thereto  is  also 
authorized,  except  to  the  extent  subject 
to  the  export  jurisdiction  of  the 


Department  of  State  or  Department  of 
Commerce. 

(b)  Example:  A  license  issued  by  the 
Office  of  Foreign  Assets  Control 
authorizing  an  exportation  of  arms  to 
Angola  also  authorizes  all  activities  by 
other  parties  required  to  complete  the 
sale,  including  transactions  by  the 
buyer,  brokers,  transfer  agents,  banks, 
etc. 

Subpart  E— Licenses,  Authorizations, 
and  Statements  of  Licensing  Policy 

§  590.501    Effect  of  license  or 
authorization. 

(a)  No  license  or  other  authorization 
contained  in  this  part,  or  otherwise 
issued  by  or  under  the  direction  of  the 
Director  of  the  Office  of  Foreign  Assets 
Control,  shall  be  deemed  to  authorize  or 
validate  any  transaction  effected  prior  to 
the  issuance  of  the  license,  unless 
specifically  provided  in  such  license  or 
authorization. 

(b)  No  regulation,  ruling,  instruction, 
or  license  authorizes  any  transaction 
prohibited  under  this  part  unless  the 
regulation,  ruling,  instruction,  or  license 
is  issued  by  the  Office  of  Foreign  Assets 
Control  and  specifically  refers  to  this 
part.  No  regulation,  ruling,  instruction, 
or  license  referring  to  this  part  shall  be 
deemed  to  authorize  any  transaction 
prohibited  by  any  provision  of  this 
chapter  unless  the  regulation,  ruling, 
instruction  or  license  specifically  refers 
to  such  provision. 

(c)  Any  regulation,  ruling,  instruction, 
or  license  authorizing  any  transaction 
otherwise  prohibited  under  this  part  has 
the  effect  of  removing  a  prohibition  or 
prohibitions  contained  in  subpart  B 
from  the  transaction,  but  only  to  the 
extent  specifically  stated  by  its  terms. 
Unless  the  regulation,  ruling, 
instruction,  or  license  otherwise 
specifies,  such  an  authorization  does 
not  create  any  right,  duty,  obligation, 
claim,  or  interest  in.  or  with  respect  to, 
any  property  which  would  not 
otherwise  exist  under  ordinary 
principles  of  law. 

§  590.502    Exclusion  from  licenses  and 
authorizations. 

The  Director  of  the  Office  of  Foreign 
Assets  Control  reserves  the  right  to 
exclude  any  person,  property,  or 
transaction  from  the  operation  of  any 
license,  or  from  the  privileges  therein 
conferred,  or  to  restrict  the  applicability 
thereof  with  respect  to  particular 
persons,  property,  transactions,  or 
classes  thereof.  Such  action  shall  be 
binding  upon  all  persons  receiving 
actual  or  constructive  notice  of  such 
exclusion  or  restriction. 
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Subpart  F— Reports 

f  500.601    Required  records. 

Except  as  otherwise  provided,  every 
person  engaging  in  any  transaction 
subject  to  the  provisions  of  this  part 
shall  keep  a  full  and  accurate  record  of 
each  transaction  engaged  in,  regardless 
of  whether  such  transaction  is  effected 
pursuant  to  license  or  otherwise,  and 
such  record  shall  be  available  for 
examination  for  at  least  5  years  after  the 
date  of  such  transaction. 

§  590.602    Reports  to  be  furnished  on 
demand. 

Every  person  is  required  to  furnish 
under  oath,  in  the  form  of  reports  or 
otherwise,  from  time  to  time  and  at  any 
time  as  may  be  required,  complete 
information  relative  to  any  transaction, 
regardless  of  whether  such  transaction 
is  effected  pursuant  to  license  or 
otherwise,  subject  to  the  provisions  of 
this  part.  Such  reports  may  be  required 
to  include  the  production  of  any  books 
of  account,  contracts,  letters  or  other 
papers,  connected  with  any  such 
transaction  or  property,  in  the  custody 
or  control  of  the  person  required  to 
make  such  reports.  Reports  with  respect 
to  transactions  may  be  required  either 
before  or  after  such  transactions  are 
completed.  The  Director  of  the  Office  of 
Foreign  Assets  Control  may,  through 
any  person  or  agency,  conduct 
investigations,  hold  hearings, 
administer  oaths,  examine  witnesses, 
receive  evidence,  take  depositions,  and 
require  by  subpoena  the  attendance  and 
testimony  of  witnesses  and  the 
production  of  all  books,  papers,  and 
documents  relating  to  any  matter  under 
investigation,  regardless  of  whether  any 
report  has  been  required  or  filed  in 
connection  therewith. 

Sut>part  G — Penalties 

$590,701    Penalties. 

(a)  Attention  is  directed  to  section  206 
of  the  International  Emergency 
Economic  Powers  Act  (50  U.S.C.  1705), 
which  provides  that  a  civil  penalty  of 
not  to  exceed  $10,000  may  be  imposed 
on  any  person  who  violates  any  licen.se, 
order,  or  regulation  issued  under  the 
International  Emergency  Economic 
Powers  Act.  and  whoever  willfully 
violates  any  license,  order,  or  regulation 
issued  under  the  International 
Emergency  Economic  Powers  Act.  shall, 
upon  conviction,  be  fined  not  more  than 
$50,000.  or.  if  a  natural  person,  may  be 
imprisoned  for  not  more  than  10  years, 
or  both;  and  any  officer,  director,  or 
agent  of  any  corporation  who  knowingly 
participates  in  such  violation  may  be 
punished  by  a  like  fine,  imprisonment. 


or  both.  Section  206  of  the  International 
Emergency  Economic  Powers  Act  is 
applicable  to  violations  of  any  provision 
of  this  part  and  to  violations  of  the 
provisions  of  any  license,  ruling, 
regulation,  order,  direction,  or 
instruction  issued  by  or  pursuant  to  the 
direction  or  authorization  of  the 
Secretary  of  the  Treasury  pursuant  to 
this  part  or  otherwise  under  the 
International  Emergency  Economic 
Powers  Act.  The  penalties  provided  in 
the  International  Emergency  Economic 
Powers  Act  are  subject  to  increase 
pursuant  to  18  U.S.C.  3571  and  Public 
Law  101-410. 101  Stat.  890  (28  U.S.C. 
2461  note). 

(b)  Attention  is  directed  to  section  5 
of  the  United  Nations  Participation  Act 
(22  U.S.C  287c(b)).  which  provides  that 
any  person  who  willfully  violates  or 
evades  or  attempts  to  violate  or  evade 
any  order,  rule,  or  regulation  issued  by 
the  President  pursuant  to  the  authority 
granted  in  that  section  shall,  upon 
conviction,  be  fined  not  more  than 
$10,000  or.  if  a  natural  person,  be 
imprisoned  for  not  more  than  10  years, 
or  both;  and  the  officer,  director  or  agent 
of  any  corporation  who  knowingly 
participates  in  such  violation  or  evasion 
shall  be  punished  by  a  similar  fine, 
imprisonment  or  both,  and  any 
property,  funds,  seciu-ities,  papers,  or 
other  articles  or  dociunents,  or  any 
vessel,  together  with  tackle,  apparel, 
furniture,  and  equipment,  or  vehicle,  or 
aircraft,  concerned  in  such  violation 
shall  be  forfeited  to  the  United  States. 
The  penalties  provided  in  the  United 
Nations  Participation  Act  are  subject  to 
increase  pursuant  to  18  U.S.C.  3571. 

(c)  Attention  is  directed  to  18  U.S.C. 
1001,  which  provides  that  whoever,  in 
any  matter  within  the  jurisdiction  of  any 
department  or  agency  of  the  United 
States,  knowingly  and  willfully  falsifies, 
conceals  or  covers  up  by  any  trick, 
scheme,  or  device  a  material  fact,  or 
makes  any  false,  fictitious  or  fraudulent 
statement  or  representation  or  makes  or 
uses  any  false  writing  or  document 
knowing  the  same  to  contain  any  false, 
fictitious  or  fraudulent  statement  or 
entry,  shall  be  fined  not  more  than 
$10,000  or  imprisoned  not  more  than  5 
years,  or  both. 

(d)  Violations  of  this  part  may  also  be 
subject  to  relevant  provisions  of  the 
Customs  laws  and  other  applicable 
laws. 

%  500.702    Prepenalty  notice. 

(a)  When  required.  If  the  Director  of 
the  Office  of  Fgreign  Assets  Control  has 
reasonable  cause  to  believe  that  there 
has  occurred  a  violation  of  any 
provision  of  this  part  or  a  violation  of 
the  provisions  of  any  license,  ruling. 


regulation,  order,  direction  or 
instruction  issued  by  or  pursuant  to  the 
direction  or  asthorization  of  the 
Secretary  of  the  Treasury  pursuant  to 
this  part  or  otherwise  under  the 
International  Emergency  Economic 
Powers  Act,  and  the  Director  determines 
that  further  proceedings  are  warranted, 
he  shall  issue  to  the  person  concerned 
a  notice  of  his  intent  to  impose  a 
monetary  penahy.  The  prepenalty 
notice  shall  be  issued  whether  or  not 
another  agency  has  taken  any  action 
with  respect  to  this  matter. 

(b)  Contents — (1)  Facts  of  violation. 
The  prepenalty  notice  shall  describe  the 
violation,  specify  the  laws  and 
regulations  allegedly  violated,  and  state 
the  amount  of  the  proposed  monetary 
penalty. 

(2)  AigTif  to  make  presentations.  The 
prepenalty  notice  also  shall  inform  the 
person  of  his  right  to  make  a  written 
presentation  vtrithin  30  days  of  mailing 
of  the  notice  as  to  why  a  monetary 
penalty  should  not  be  imposed,  or,  if 
imposed,  why  it  should  be  in  a  lesser 
amount  than  proposed. 

§  590.703    Presentation  responding  to 
prepenalty  notice. 

(a)  Time  within  which  to  respond.  The 
named  person  shall  have  30  days  from 
the  date  of  mailing  of  the  prepenalty 
notice  to  make  a  written  presentation  to 
the  Director  of  the  Office  of  Foreign 
Assets  Control. 

(b)  Form  and  contents  of  written 
presentation.  The  written  presentation 
need  not  be  in  any  particular  form,  but 
shall  contain  information  sufficient  to 
indicate  that  it  is  in  response  to  the 
prepenalty  notice.  It  should  contain 
responses  to  the  allegations  in  the 
prepenalty  notice  and  set  forth  the 
reasons  why  the  person  believes  the 
penalty  should  not  be  imposed  or,  if 
imposed,  why  it  should  be  in  a  lesser 
amount  than  proposed. 

§590.704    Penalty  notice. 

(a)  No  violation.  If,  after  considering 
any  presentations  made  in  response  to 
the  prepenalty  notice  and  any  relevant 
facts,  the  Director  of  the  Office  of 
Foreign  Assets  Control  determines  that 
there  was  no  violation  by  the  person 
named  in  the  prepenalty  notice,  he 
promptly  shall  notify  the  person  in 
writing  of  that  determination  and  that 
no  monetary  penalty  will  be  imposed. 

(b)  Violation.  If,  after  considering  any 
presentations  made  in  response  to  the 
prepenalty  notice,  the  Director 
determines  that  there  was  a  violation  by 
the  person  named  in  the  prepenalty 
notice,  he  promptly  shall  issue  a  written 
notice  c^the  imposition  of  the  monetary 
penalty  to  that  person. 
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$500,705    Refafral  to  Unlt«d  states 
Department  of  Justic*. 

In  the  event  that  the  person  named 
does  not  pay  the  penalty  imposed 
pursuant  to  this  subpart  or  make 
payment  arrangements  acceptable  to  the 
Director  of  the  Office  of  Foreign  Assets 
Control  within  30  days  of  the  mailing  of 
the  written  notice  of  the  imposition  of 
the  penalty,  the  matter  shall  be  referred 
for  administrative  collection  measures 
by  the  Department  of  the  Treasury  or  to 
the  United  States  Department  of  Justice 
for  appropriate  action  to  recover  the 
penalty  in  a  civil  suit  in  a  Federal 
district  court. 

Subpart  H — Procedures 

$590,801    Licensing. 

(a)  General  licenses.  General  licenses 
may  be  issued  authorizing  under 
appropriate  terms  and  conditions 
certain  types  of  transactions  which  are 
subject  to  the  prohibitions  contained  in 
subpart  B  of  this  part.  It  is  the  policy  of 
the  Office  of  Foreign  Assets  Control  not 
to  grant  applications  for  specific 
licenses  authorizing  transactions  to 
which  the  provisions  of  an  outstanding 
general  license  are  applicable.  Persons 
availing  themselves  of  certain  general 
licenses  may  be  required  to  file  reports 
and  statements  in  accordance  with  the 
instructions  specified  in  those  licenses. 

(b)  Specific  licenses — (1)  General 
course  of  procedure.  Transactions 
subject  to  the  prohibitions  contained  in 
subpart  B  of  tliis  part  which  are  not 
authorized  by  general  license  may  be 
effected  only  under  specific  licenses. 

(2)  Applications  for  specific  licenses. 
Applications  for  specific  licenses  to 
engage  in  any  transactions  prohibited  by 
or  pursuant  to  this  part  may  be  filed  by 
letter  with  the  Office  of  Foreign  Assets 
Control.  Any  person  having  an  interest 
in  a  transaction  or  proposed  transaction 
may  file  an  application  for  a  license 
authorizing  such  transaction,  but  the 
applicant  for  a  specific  license  is 
required  to  make  full  disclosure  of  all 
parties  in  interest  to  the  transaction  so 
that  a  decision  on  the  application  may 
be  made  with  full  knowledge  of  all 
relevant  facts  and  so  that  the  identity 
and  location  of  the  persons  who  know 
about  the  transaction  may  be  easily 
ascertained  in  the  event  of  inquiry. 

(3)  Information  to  be  supplied.  The 
applicant  must  supply  all  information 
specified  by  relevant  instructions  and/or 
fonns,  and  roust  fully  disclose  the 
names  of  all  the  parties  who  are 
concerned  with  or  interested  in  the 
proposed  transaction.  If  the  application 
is  filed  by  an  agent,  the  agent  must 
disclose  the  name  of  his  principal(s). 
Such  documents  as  may  be  relevant 


shall  be  attached  to  each  application  as 
a  part  of  such  application  except  that 
documents  previously  filed  with  the 
Office  of  Foreign  Assets  Control  may, 
where  appropriate,  be  incorporated  by 
reference.  Applicants  may  be  required 
to  furnish  sudi  further  information  as  is 
deemed  necessary  to  a  proper 
determination  by  the  Office  of  Foreign 
Assets  Control.  Any  applicant  or  other 
party  in  interest  desiring  to  present 
additional  information  or  discuss  or 
argue  the  application  may  do  so  at  any 
time  before  or  after  decision. 
Arrangements  for  oral  presentation 
should  be  made  with  the  Office  of 
Foreign  Assets  Control. 

(4)  Effect  of  denial.  The  denial  of  a 
license  does  not  preclude  the  reopening 
of  an  application  or  the  filing  of  a 
further  application.  The  applicant  or 
any  other  party  in  interest  may  at  any 
time  request  explanation  of  the  reasons 
for  a  denial  by  correspondence  or 
personal  interview. 

(5)  Reports  under  specific  licenses.  As 
a  condition  for  the  issuance  of  any 
license,  the  licensee  may  be  required  to 
file  reports  with  respect  to  the 
transaction  covered  by  the  license,  in 
such  form  and  at  such  times  and  places 
as  may  be  prescribed  in  the  license  or 
otherwise. 

(6)  Issuance  of  license.  Licenses  will 
be  issued  by  the  Office  of  Foreign  Assets 
Control  acting  on  behalf  of  the  Secretary 
of  the  Treasury  or  licenses  may  be 
issued  by  the  Secretary  of  the  Treasury 
acting  directly  or  through  any 
specifically  designated  person,  agency, 
or  instrumentality. 

.    (7)  Address.  License  applications, 
reports,  and  inquiries  should  be 
addressed  to  the  appropriate  division  or 
individual  within  the  Office  of  Foreign 
Assets  Control,  or  to  the  Director,  Office 
of  Foreign  As.'-.ets  Control,  U.S.  Treasury 
Department,  1500  Pennsylvania  Ave.. 
N\V— Annex,  Washington.  DC  20220. 

§  590.802    Decisions. 

The  Office  of  Foreign  Assets  Control 
will  advise  each  applicant  of  the 
decision  respecting  filed  applications. 
The  decision  of  the  Office  of  Foreign 
Assets  Control  acting  on  behalf  of  the 
Secretary  of  the  Treasury  with  respect  to 
an  application  shall  constitute  final 
agency  action. 

§  590.803    Amendment,  n'.odiflcation,  or 
revocation. 

The  provisions  of  this  part  and  any 
rulings,  licenses,  whether  general  or 
specific,  authorizations,  instructions, 
orders,  or  forms  issued  hereunder  may 
be  amended,  modified,  or  revoked  at 
anytime. 


$590,804    RulemaMng. 

(a)  All  rules  and  other  public 
documents  are  issued  by  the  Secretary 
of  the  Treasury  upon  recommendation 
of  the  Director  of  the  Office  of  Foreign 
Assets ^ntrol.  In  general,  rulemaking 
by  the  Office  of  Foreign  Assets  Control 
involves  foreign  affairs  functions  of  the 
United  States,  and  for  that  reason  is 
exempt  from  the  requirements  under  the 
Administrative  Procedure  Act  {5  U.S.Q 
553)  for  notice  of  proposed  rulemaking, 
opportunity  for  public  comment,  and 
delay  in  effective  date.  Wherever 
possible,  however,  it  is  the  practice  of 
the  Office  of  Foreign  Assets  Control  to 
receive  written  submissions  or  hold 
informal  consultations  with  interested 
parties  before  the  issuance  of  any  rule 
or  other  public  document. 

(b)  Any  interested  person  may 
petition  the  Director  of  the  Office  of 
Foreign  Assets  Control  in  writing  for  the 
issuance,  amendment,  or  repeal  of  any 
rule. 

S  590.805    Delegation  by  the  Secretary  of 
the  Treasury. 

Any  action  which  the  Secretary  of  the 
Treasury  is  authorized  to  take  pursuant 
to  Executive  Order  12865  or  any  further 
Executive  orders  relating  to  the  national 
emergency  declared  in  Executive  Order 
12865  may  be  taken  by  the  Director, 
Office  of  Foreign  Assets  Control. 

§  590.806    Rules  governing  availability  of 
Information. 

(a)  The  records  of  the  Office  of 
Foreign  Assets  Control  which  are 
required  by  5  U.S.C.  552  to  be  made 
available  to  the  public  shall  be  made 
available  in  accordance  with  the 
definitions,  procedures,  payment  of 
fees,  and  other  provisions  of  the 
regulations  on  the  Disclosure  of  Records 
of  the  Office  of  the  Secretary  and  of 
other  bureaus  and  offices  of  the 
Treasury  Department  issued  pursuant  to 
5  U.S.C.  552  and  published  at  31  CFR 
part  1. 

(b)  Any  form  issued  for  use  in 
connection  with  the  UNITA  (Angola) 
Transactions  Regulations  may  be 
obtained  in  person  or  by  writing  to  the 
Office  of  Foreign  Assets  Control,  U.S. 
Treasury  Etepartment,  1500 
Pennsylvania  Ave.,  NW — Aimex, 
Washington.  DC  20220,  or  by  calling 
202/622-2480. 

Subpart  I — Paperwork  Reduction  Act 
S  590.901    [Reserved]. 

Appendix  A  to  Part  590 — Anns  and 
Related  Materiel 

(1)  Spindle  assemblies,  consisting  of 
spindles  aad  bearings  as  a  minimal  assembly, 
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except  those  assemblies  with  axial  and  radial 
axis  motion  measured  along  the  spindle  axis 
in  one  revolution  of  the  spindle  equal  to  or 
greater  (coarser)  than  the  following:  (a) 
0.0008  mm  TIR  (peak-to-peak)  for  lathes  and 
turning  machines: or(b)Dx2  x  tO{-5) mm 
TIB  (peak-to-peak)  where  D  is  the  spindle 
diameter  in  millimeters  for  milling  machines, 
boring  mills,  jig  grinders,  and  machining 
centers  (ECCNs  2B01  and  2B41); 

(2)  Equipment  for  the  production  of 
military  explosives  and  solid  propeliants.  as 
follows: 

(a)  Coinplete  iDstallations:  and 

(b)  Specialized  components  (fur  example, 
dehydration  presses;  extrusion  presses  for  the 
extrusion  of  small  arms,  cannon  and  rocket 
propeliants;  cutting  machines  for  the  sizing 
of  extruded  propeliants;  sweetie  barrels 
(tumblers)  6  feet  and  over  in  diameter  and 
having  over  500  pounds  product  capacity; 
and  continuous  mixers  for  solid  propeliants) 
[ECCN  1B18); 

(3)  Specialized  machinery,  equipment, 
gear,  and  specially  designed  parts  and 
accessories  therefor,  specially  designed  for 
the  examination,  manufacture,  testing,  and 
checking  of  the  arms,  appliances,  machines, 
and  implements  of  war  (ECXIN  2B18). 
ammunition  hand-loading  equipment  for 
both  cartridges  and  shotgun  shells,  and 
equipment  specially  designed  fnr 
manufacturing  shotgun  shells  (ECXZN  2B85). 

(4)  Construction  equipment  built  to 
military  specifications,  specially  signed  for 
airtwme  transport  (ECXIN  No.  8A18); 

(5)  Vehicles  specially  designed  for  military 
purposes,  as  follows: 

(a)  Specially  designed  military  vehicles, 
excluding  vehicles  listed  in  supplement  2  to 
15  CFR  part  770  (EOCN  9A18); 

(b)  Pneumatic  tire  casings  [excluding 
tractor  and  farm  implement  types),  of  a  kind 
specially  constructed  to  be  bulletproof  or  to 
run  when  deflated  (EOCN  9A18); 

(c)  Engines  for  the  propulsion  of  the 
vehicles  enumerated  above,  specially 
designed  or  essentially  modified  for  military 
use  (EOCN  9A18);  and 

(d)  Specially  designed  components  and 
parti  to  the  foregoing  (EOCN  9A18); 

(6)  F*ressure  refuellers,  pressure  refuelling 
equipment,  and  equipment  specially 
designed  to  facilitate  operations  in  confined 
areas  and  ground  equipment,  not  elsewhere 
specified,  developed  specially  for  aircraft  and 
helicopters,  and  specially  designed  parts  and 
accessories,  n.e.s.  (ECCN  9A18); 

(7)  Specifically  designed  components  and 
parts  for  ammunition,  except  cartridge  cases, 
powder  hags,  bullets,  jackets,  cores,  shells, 
projectiles,  boosters,  fuses  and  components, 
primers,  and  other  detonuting  devices  and 
ammunition  belting  and  linking  machines 
(EOCN  0A18); 

(B)  Nonmilitary  shotguns,  barrel  length  IB 
inches  or  over,  and  nonmilitary  arms, 
discharge  type  (for  example,  stun-guns,  shock 
batons,  etc.),  except  arms  designed  solely  for 
signal,  flare,  or  saluting  use;  and  parts,  n.e.s. 
(EOCN  0A84); 

(9)  Shotgun  shells,  and  parts  (ECCN  0A86); 

(10)  Military  parachutes  (EOCN  9A18): 

(11)  Submarine  and  torpedo  nets  (EOCN 
8A18); 

(12)  Bayonets  and  muzzle-loading  (black 
powder)  firearms  (EOCN  0A18). 


Dated:  November  23. 1993 
R.  Richard  Newcomb, 

Director,  Office  of  Foreign  Assets  Control. 

Approved:  November  29, 1993 
John  P.  Simpson 

Deputy  Assistant  Secretary  (Regulatory.  Tariff 
fr  Trade  Enforcement). 
|FR  Doc.  93-30159  Filed  12-7-93;  9  38  ami 
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FEDERAL  MARUiME  COMMISSION 

46  CFR  Part  585 
[Docket  No.  9»-20] 

Regulations  to  Adjust  or  Meet 
Cor)ditions  Unfavorable  to  Shipping  In 
the  Foreign  Trade  of  tt>e  United  States 

AGEMCY:  Federal  Maritime  Commission. 
ACTION:  Final  rule. 

SUMMARY:  The  Federal  Maritime 
Commission  issues  a  final  rule 
amending  46  CFR  part  585, 
"Regulations  To  Adjust  or  Meet 
Conditions  Unfavorable  to  Shipping  in 
the  Foreign  Trade  of  the  United  States." 
The  rule  updates  the  Commission's 
existing  regulations  and  reflects 
amendments  to  section  19  of  the 
Merchant  Marine  Act.  1920,  which 
clarified  certain  Commission 
authorities,  granted  the  Commission 
certain  information-gathering  powers, 
and  extended  the  range  of  sanctions 
available  to  the  Commission  in 
proceedings  under  that  statute. 
EFFECTIVE  DATE:  January  10, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  D.  Bourgoin,  General  Counsel, 
Federal  Maritime  Commission,  800 
North  Capitol  Street.  NW.,  Washington. 
DC  20573,  (202)  523-5740. 
SUPPLEMENTARY  INFORMATION:  Section  19 
of  the  Merchant  Marine  Act,  1920,  46 
U.S.C.  app.  876  ("Section  19"). 
authorizes  the  Federal  Maritime 
Commission  ("Commission"  or  "FMC") 
to  take  regulatory  action  to  correct 
unfavorable  shipping  conditions  in  U.S. 
foreign  oceanbome  commerce. 
Specifically,  paragraph  (l)(b)  of  Section 
19  directs  the  Commission  •  •  • 

*  *  *  |t|o  make  rules  and  regulations 
effecting  shipping  in  the  foreign  trade  not  in 
conflict  with  law  in  order  to  adjust  or  meet 
general  or  special  conditions  unfevorable  to 
shipping  in  the  foreign  trade,  whether  in  any 
particular  trade  or  upon  any  particular  route 
or  in  commerce  generally,  including 
intermodal  movements,  terminal  operations, 
cargo  solicitation,  forwarding  and  agency 
services,  non-vessel-operating  common 
carrier  operations  and  other  activities  and 
services  integral  to  transportation  systems, 
and  which  arise  out  of  or  result  from  foreign 
laws,  rules,  or  regulations  or  from 


competitive  methods  or  practices  employed 
by  owners,  operators,  agents  or  masters  of 
vessels  of  a  foreign  country. 

Id.  app.  876(l)(l^.  Section  19  was  most 
recently  amended  by  section  103  of 
Public  Law  No.  101-595. 104  Stat.  2979 
("Section  19  Amendments"),  to  clarify 
and  expand  the  powers  of  the 
Commission  to  address  unfavorable 
shipping  conditions,  particularly  those 
which  a^ect  intermodal,  shoreside  and 
other  ocean  transportation  activities, 
and  to  add  certain  information-gathering 
and  discovery  tools.  46  U.S.C.  app. 
876(5)-(12). 

The  Commission's  regulations 
governing  Section  19  proceedings  are 
set  forth  at  46  CFR  Part  58.5— 
Regulations  To  Adjust  or  Meet 
Conditions  Unfavorable  to  Shipping  in 
the  Foreign  Trade  of  the  United  States. 
The  Commission  published  a  notice  of 
proposed  rulemaking  ("NPR")  to  update 
its  rules  essentially  to  reflect  the  Section 
19  Amendments  on  October  7, 1993.  58 
FR  52248.  The  proposed  rule 
substantially  incorporated  the  existing 
Part  585,  with  some  editorial  and 
conforming  changes,  added  a  number  of 
new  sections  in  order  to  implement  new 
statutory  authorities,  and  restructured 
the  rules  for  a  more  logical  presentation. 

The  proposed  rule  restructures  part 
585  into  six  subparts  in  order  to 
accommodate  the  new  sections  of  the 
rules  and  to  make  for  a  more  orderly 
and  logical  presentation  of  the  rules' 
provisions.  General  provisions  that 
apply  to  the  entire  part  585  appear  in 
subpart  A.  Subpart  B  implements 
information-gathering  authorities, 
subpart  C  enumerates  those  conditions 
that  will  be  found  to  be  unfavorable  to 
shipping.  Subpart  D  contains  provisions 
governing  the  filing  of  section  19 
petitions.  Subpart  E  sets  forth  the 
provisions  that  govern  proceedings 
initiated  by  the  Commission  under 
section  19.  Subpart  F  describes  the 
corrective  actions  that  may  be  taken  as 
well  as  penalties  that  may  be  imposed. 
The  NPR  included  a  section-by-section 
discussion  identifying  the  particular 
changes  in  the  existing  rules  as  well  as 
the  new  provisions  of  part  585. 
Interested  persons  were  invited  to 
submit  comments  on  the  NPR. 

Discussion 

Only  one  comment  was  received  in 
response  to  the  NPR,  Sea-Land  Service. 
Inc.  ("Sea-Land"),  suggests  a  few  minor 
editorial  and  clarifying  changes,  and 
urges  the  Commission  to  otherwise 
adopt  the  rule.  The  changes  suggested  in 
the  Sea-Land  comments  have  merit,  and 
have  therefore  been  incorporated  in  the 
final  rule.  These  are  discussed 
individually  below. 
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Sea-Land  points  out  that  while  the 
proposed  rule  at  §  5«5.201(a)  obviously 
meant  to  reflect  language  added  by  the 
section  19  Amendments  at  section 
19(6)(a)  of  the  Act.  46  U.S.C  876(6){a). 
the  rule  refers  to  "any  *  *  *  licensee." 
rather  than  to  "any  *  *  *  lessee."  as 
suted  in  the  statute.  Sea-Land  also 
properly  notes  that  8  585.601(h)  of  the 
proposed  rule  should  refer  to  "subpart 
C"  rather  than  "subpart  B"  as  the 
subpart  which  describes  conditions 
which  will  be  foxmd  unfavorable. 
Finally,  we  accept  Sea-Land's 
suggestion  that  the  plural  reference  to 
"carriers' "  in  S  585.301  be  changed  to 
the  singular,  in  order  to  clarify  that  a 
finding  of  conditions  unfavorable  to 
shipping  may  be  based  on  restrictions 
affecting  one  carrier. ' 

The  C3iairman  of  the  Federal  Maritime 
Commission  has  determined  that  the 
Paperwork  Reduction  Act  (44  U.S.C 
3504)  does  not  apply  because  this 
regulation  does  not  contain  any 
information  collection  requirements  that 
require  the  approval  of  the  Office  of 
Management  and  Budget. 

List  of  Subjects  in  46  CFR  Pert  585 

Administrative  practice  and 
pr6cedure.  Maritime  carriers. 

Therefore.  Pursuant  to  section  4  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553).  section  10002  of  the  Foreign 
Shipping  Practices  Act  of  1988  (46 
U.S.C  app.  10002),  and  section  19  of  the 
Merchant  Marine  Act.  1920  (46  U.S.C 
app.  876).  the  Federal  Maritime 
Commission  hereby  revises  part  585  of 
title  46,  Code  of  Federal  Regulations,  to 
read  as  follows: 

PART  585— REGULATIONS  TO 
ADJUST  OR  MEET  CONDITIONS 
UNFAVORABLE  TO  SHIPPING  IN  THE 
FOREIGN  TRADE  OF  THE  UNITED 
STATES 

Sul>p«rt  A— GefMral  Provtoton* 


Sec. 

585.101 

585.102 

585.103 

585.104 

585.105 


Purpose. 

Scope. 

Derinitions. 

Coaridentiality. 

Consultation. 


<  PropoMd  Mction  585.301  providat,  inter  alia: 
For  the  purpose*  of  Ihii  part,  condition*  created 
by  foreign  govammenU]  action  or  competitiva 
methods  of  owners,  operators,  agents  or  master*  of 
foreign  vesseb  are  found  unfavorable  to  shipping  in 
the  for«ign  trade  of  the  United  Stale*,  if  such 
conditions: 
■  •  •  •  • 

(d)  Restrict  or  burden  carrien'  inlennodal 
movements  or  shore-based  maritime  activitiea, 
including  terminal  operations  and  cargo 
solicitation,  forwarding  and  agency  service*;  non- 
vesael-operating  common  carrier  operations;  or 
other  activities  and  services  Integral  to 
transportation; 


Subpart  &— Production  of  Infonnettan 

585.201  Infbnnation  order*. 

585.202  Type  of  information. 

585.203  Failure  to  provide  information. 

Sut)pert  C— Condltiona  Unfavorable  To 

Shipping 

585.301    Findings. 

Subpert  {>-P«tMona  For  Rottof 

585.401  Who  may  file. 

585.402  Filing  of  petitions. 

585.403  Contents  of  petitions. 

585.404  Amendment  or  dismissal  of 
petitions. 

Subpert  E— Proceeding 

585.501  Partidpation  of  interested  persons. 

585.502  Discovery. 

585.503  Subpoenas. 

585.504  Witness  fees. 

585.505  Failure  to  supply  infonnation. 

585.506  Enforcement  of  orders. 

585.507  Postponement,  discontinuance  or 
suspension  of  action. 

585.508  Publication,  content  and  effective 
date  of  regulation. 

Subpert  F— Corrocttv*  Actions 

585.601  Actions  to  correct  unfavorable 
conditions. 

586.602  Penalty. 
Authority:  5  U.S.C  553;  sec.  19(l)(b),  (5), 

(6),  (7),  (8).  (9),  (10).  (11)  and  (12)  of  the 
Merchant  Marine  Act,  1920, 46  U.S.C  app. 
876(l)(b),  (5).  (6),  (7),  (8),  (9),  (10).  (11)  and 
(12);  Reorganization  Plan  No.  7  of  1961.  75 
Stat  840;  and  sec  10002  of  the  Foreign 
Shipping  Practices  Act  of  1988,  46  U.S.C 
app.  1710a. 

Subpart  A— General  Provision* 

1585.101    Purpoe*. 

It  is  the  purpose  of  the  regulations  of 
this  part  to  declare  certain  conditions 
resulting  from  governmental  actions  by 
foreign  nations  or  from  the  competitive 
methods  or  practices  of  owners, 
operators,  agents,  or  masters  of  vessels 
of  a  foreign  coimtry  unfavorable  to 
shipping  in  the  foreign  trade  of  the 
United  States  and  to  establish 
procedures  by  which  persons  who  are  or 
can  reasonably  expect  to  be  adversely 
affected  by  such  conditions  may 
petition  the  Federal  Maritime 
Commission  for  the  issuance  of    .  - 
regulations  under  the  authority  of 
section  19  of  the  Merchant  Marine  Act 
of  1920.  It  is  the  further  purpose  of  the 
regulations  of  this  part  to  afford  notice 
of  the  general  circ  amstances  under 
which  the  authority  granted  to  the 
Commission  under  section  19  may  be 
invoked  and  the  nature  of  the  regulatory 
actions  contemplated. 


1585.102    Scop*. 

Regulatory  actions  may  be  taken  when 
the  Commission  finds,  on  its  own 
motion  or  upon  petition,  that  a  foreign 
government  has  promulgated  and 


enforced  or  intends  to  enforce  laws, 
decrees,  regulations  or  the  Uke,  or  has 
engaged  in  or  intends  to  engage  in 
practices  which  presently  have  or 
prospectively  could  create  conditions 
unfavorhble  to  shipping  in  the  foreign 
trade  Of  the  United  States,  or  when 
owners,  operators,  agents  or  masters  of 
foreign  vessels  engage  in  or  intend  to 
engage  in,  competitive  methods  or 
practices  which  have  created  or  could 
create  such  conditions. 

1585.103    Deflnltlone. 
When  tised  in  this  part: 

(a)  Act  means  the  Merchant  Marine 
Act,  1920.  as  amended  by  Public  Law 
No.  101-595. 

(b)  Person  means  individuals, 
corporations,  partnerships  and 
associations  existing  under  or 
authorized  by  the  laws  of  the  United 
5tates  or  of  a  foreign  country,  and 
includes  any  common  carrier,  tramp 
operator,  bulk  operator,  shipper, 
shippers'  association,  importer, 
exporter,  consignee,  ocean  freight 
forwarder,  marine  terminal  operator,  or 
any  component  of  the  Ciovemment  of 
the  United  States. 

(c)  Voyage  means  an  inbound  or 
outbound  movement  between  a  foreign 
country  and  the  United  States  by  a 
vessel  engaged  in  the  United  States 
oceanbome  trade.  Each  inbound  or 
outbound  movement  constitutes  a 
separate  voyage. 

1585.104  ConfldontialHy. 
Notwithstanding  any  other  law.  the 

(Commission  may  refuse  to  disclose  to 
the  public  a  response  or  other 
information  provided  under  the  terms  of 
this(>art. 

1585.105  Consultation, 
(a)  Consultation  with  other  agencies. 

The  Commission  may  consult  with,  seek 
the  cooperation  of.  or  make 
recommendations  to  other  appropriate 
agencies  prior  to  taking  any  action 
under  this  part. 

(h)  Request  for  resolution  through 
diplomatic  channels.  Upon  the  fiUng  of 
a  petitipn.  or  on  its  own  motion  when 
there  are  Indications  that  conditions 
iinfavorable  to  shipping  in  the  foreign 
trade  of  the  United  States  may  exist,  the 
Commission  may  notify  the  Secretary  of 
State  that  such  conditions  apparently 
exist,  and  may  request  that  {he  Secretary 
seek  resolution  of  the  matter  through 
diplomatic  channels.  If  request  is  made, 
the  Commission  will  give  every 
assistance  in  such  efforts,  and  the 
Clommission  may  request  the  Secretary 
to  report  the  results  of  such  efforts  at  a 
specified  time. 
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Subpart  B— Production  of  Infonnation 

1565.201  intormatlon  orders. 

In  furtherance  of  the  purposes  of  this 
part— 

(a)  The  Commission  may.  by  order, 
require  any  person  (including  any 
common  carrier,  tramp  operator,  bulk 
operator,  shipper,  shippers'  association, 
ocean  freight  forwarder,  or  marine 
terminal  operator,  or  any  officer, 
receiver,  trustee,  lessee,  agent,  or 
employee  thereof,  to  file  with  the 
Commission  a  report,  answers  to 
questions,  documentary  material,  or 
other  information  which  the 
Commission  considers  necessary  or 
appropriate; 

(b)  'The  Commission  may  require  a 
report  or  answers  to  questions  to  be 
made  under  oath; 

(c)  The  Commission  may  prescribe  the 
form  and  the  time  for  response  to  a 
rep<Mt  or  answers  to  questions. 

1585.202  Type  of  informsiton. 

In  order  to  aid  in  the  determination  of 
whether  conditions  imfavorable  to 
shipping  in  the  foreign  trade  of  the 
United  States  exist,  or  in  order  to  aid  in 
the  formulation  of  appropriate 
regulations  subsequent  to  a  finding  that 
conditions  unfavorable  to  shipping  in 
the  foreign  trade  of  the  United  States 
exist,  the  (Commission  may,  when  it 
deems  necessary  or  appropriate,  and 
Mrithout  further  proceedings,  order  any: 

(a)  Owner,  operator,  or  charterer  in 
the  affected  trade  to  furnish  any  or  all 
of  the  following  information: 

(1)  Statistics  for  a  representative 
period  showing  passengers  or  cargo 
carried  to  and  from  the  United  States  in 
the  affected  trade  on  vessels  owned, 
operated  or  chartered  by  it,  by  type, 
source,  value,  and  direction: 

(2)  Information  for  a  representative 
period  on  the  activities  of  vessels 
owned,  operated,  or  chartered,  which 
shall  include  sailings  to  and  from 
United  States  ports,  costs  incurred, 
taxes  or  other  charges  paid  to 
authorities,  and  subsidies  or  other 
payments  received  bom  foreign 
authorities; 

(3)  Information  for  a  specified  future 
period  on  the  prospective  activities  of 
vessels  which  it  owns,  operates  or 
chartera  or  plans  to  own.  operate  or 
charter,  to  and  from  United  States  ports, 
which  shall  include  projected  sailings, 
antidiMted  costs,  taxes  or  other  charges 
to  be  paid  to  authorities,  and  expected 
subsidies  or  other  payments  to  be 
received  from  foreign  authorities;  and 

(4)  Such  other  infonnation  that  the 
(Commission  considers  relevant  to 
discovering  or  determining  the 
existence  of  general  or  special 


conditions  unfavorable  to  shipping  in 
the  foreign  trade  of  the  United  States. 

(b)  Shipper,  shippers'  association, 
ocean  freight  forwarder,  or  non-vessel- 
operating  common  carrier  in  the 
affected  trade  to  furnish  any  or  all  of  the 
following  infonnation: 

(1)  Information  for  a  representative 
period  showing  shipments  made,  type 
of  cargo,  commodity,  carrier  and  vessel 
on  which  shipment  was  made, 
including  furnishing  copies  of  bills  of 
lading  and  other  shipping  documents; 

(2)  Information  relating  to  the 
application  for,  grant  of.  or  securing  of 
waivera  or  other  exemption  from 
requirements  imposed  by  foreign 
governments  that  cargo  move  on 
national-flag,  conference,  or  non- 
conference  vessels; 

(3)  Amoimt  of  brokerage,  freight 
forwarder  compensation  or  other 
charges  collected  or  paid  in  connection 
with  shipments  in  the  affected  trade; 
and 

(4)  such  other  information  that  the 
Commission  considers  relevant  to 
discovering  or  determining  the 
existence  of  general  or  special 
conditions  unfavorable  to  shipping  in 
the  foreign  trade  of  the  United  States. 

(c)  Any  marine  terminal  operator  to 
furnish  any  or  all  of  the  following 
information: 

(1)  Marine  terminal  facilities 
agreements,  whether  or  not  on  file  with 
the  Commission,  into  which  it  has 
entered  with  any  ocean  carrier  in  the 
affected  trade; 

(2)  Information  for  a  representative 
period  showing  the  difference  between 
the  rates  agreed  to  for  use  of  its  fecilities 
by  any  ocean  carrier  serving  the  affected 
trade  pursuant  to  an  agreement 
authorizing  preferential  treatment  or 
lease  terms  and  those  rates  which  would 
otherwise  have  applied  to  such  services 
or  leases. 

$585,203    Failure  to  provide  information. 

(a)  A  i>erson  who  fails  to  file  a  report, 
answer,  documentary  material,  or  other 
information  required  under  this  subpart 
shall  be  liable  to  the  United  States 
Cktvemment  for  a  civil  penalty  of  not 
more  than  $5,000  for  each  day  that  the 
information  is  not  provided. 

(b)  The  Commission  may.  when  there 
is  a  failure  to  produce  any  information 
ordered  produced  under  §  585.201. 
make  appropriate  findings  of  fact  and 
inferences,  including  the  inference  that 
conditions  unfovorable  to  shipping  in 
the  foreign  trade  of  the  United  States  do 
exist. 


Subpart  C— Conditions  Unfavorable  to 
Shipping  . 

$585,301    Findbiga. 

For  the  purposes  of  this  part, 
conditions  created  by  foreign 
govenunental  action  or  competitive 
methods  of  owners,  operators,  agents  or 
masters  of  foreign  vessels  are  found 
unfavorable  to  shipping  in  the  foreign 
trade  of  the  United  States,  if  such 
conditicms: 

(a)  Impose  upon  vessels  in  the  foreign 
trade  of  the  United  States  fees,  charges, 
requirements,  or  restrictions  different 
fit>m  those  imposed  on  other  vessels 
competing  in  the  trade,  or  preclude 
vessels  in  the  foreign  trade  of  the  United 
States  from  competing  in  the  trade  on 
the  same  basis  as  any  other  vessel; 

(b)  Reserve  substantial  cargoes  to  the 
national  flag  or  other  vessels  and  foil  to 
provide,  on  reasonable  terms,  for 
effective  and  equal  access  to  such  cargo 
by  vessels  in  the  foreign  trade  of  the 
United  States; 

(c)  Are  discriminatory  or  unfair  as 
between  carriere,  shippers,  exporters, 
importers,  or  ports  or  between  exporters 
from  the  United  States  and  their  foreign 
competitors  and  which  cannot  be 
justified  under  generally  accepted 
international  agreements  or  practices 
and  which  operate  to  the  detriment  of 
the  foreign  commerce  or  the  public 
interest  of  the  United  States; 

(d)  Restrict  or  burden  a  carrier's 
intermodal  movements  or  shore-based 
maritime  activities,  including  terminal 
operations  and  cargo  solicitation; 
forwarding  and  agency  services;  non- 
vessel-operating  common  carrier 
operations;  or  other  activities  and 
services  integral  to  transportation 
systems;  or 

(e)  Are  otherwise  unfavorable  to 
shipping  in  the  foreign  trade  of  the 
United  States. 

Sul>part  D — Petitions  for  Section  19 
Relief 

$585,401    WhomayfUe. 

Any  person  who  has  been  harmed  by, 
or  who  can  reasonably  expect  harm 
from,  existing  or  impending  conditions 
imfavorable  to  shipping  in  the  foreign 
trade  of  the  United  States,  may  file  a 
petition  for  relief  imder  the  provisions 
of  this  part. 

$585,402    Filing  of  petitions. 

All  requests  for  relief  bom  conditions 
unfavorable  to  shipping  in  the  foreign 
trade  shall  be  by  written  petition.  An 
original  and  fifteen  copies  of  a  petition 
for  relief  under  the  provisions  of  this 
part  shall  be  filed  with  the  Secretary, 
Federal  Maritime  Commission. 
Washington.  DC  20573. 
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f  585.403    Contents  Of  petition*. 

Petitions  for  relief  from  conditions 
unfavorable  to  shipping  in  the  foreign 
trade  of  the  United  States  shall  set  fgrth 
the  following: 

(a)  A  concise  description  and  citation 
of  the  foreign  law,  rule,  regulation, 
practice  or  competitive  method 
complained  of; 

(b)  A  certified  copy  of  any  law,  rule, 
regulation  or  other  document  involved 
and.  if  not  in  English,  a  certified  English 
translation  thereof; 

(c)  Any  other  evidence  of  the 
existence  of  such  practice  or 
competitive  method; 

(d)  A  clear  description,  in  detail,  of 
the  harm  already  caused  or  which  may 
reasonably  be  expected  to  be  caused 
petitioner,  including: 

(1)  Statistics  for  the  representative 
period  showing  the  type  and  amount  of 
revenue  loss  or  operating  cost  increase 
suffered  or  projected,  such  as  a  present 
or  prospective  cargo  loss  if  harm  is 
alleged  on  that  basis.  Such  statistics 
shall  include  figures  which  permit 
comparison  or  computation  of  the 
proportional  effect  of  the  harm  alleged. 
For  example,  when  the  harm  alleged  is 
loss  of  cargo,  supporting  evidence  shall 
include  the  total  cargo  carried  or 
projected  in  the  trade  for  the  period; 

(2)  Statistics  or  other  evidence  for  the 
representative  period  showing  increased 
costs,  inferior  services  or  other  harm  to 
cargo  or  other  non-vessel  interest  if 
injury  is  claimed  on  that  basis;  and 

(3)  A  statement  as  to  why  the  period 
is  representative. 

(e)  A  recommended  regulation,  the 
promulgation  of  which  will,  in  the  view 
of  the  petitioner,  adjust  or  meet  the 
alleged  conditions  unfavorable  to 
shipping  in  the  foreign  trade  of  the 
United  States. 

$585,404    Amendment  or  dismissal  of 
petitions. 

Upon  the  failure  of  a  petitioner  to 
comply  with  the  provisions  of  this  part, 
the  petitioner  will  be  notified  by  the 
Secretary  and  afforded  reasonable 
opportunity  to  amend  its  petition. 
Failure  to  timely  amend  the  petition 
may  result  in  its  dismissal.  For  good 
cause  shown  additional  time  for 
amendment  may  be  granted. 


Subpart  E— Proceedings 

i  585.501    Participation  of  Interested 
persons. 

In  the  event  that  participation  of 
interested  persons  is  deemed  necessary 
by  the  Commission,  notice  will  be 
published  in  the  Federal  Register  and 
interested  persons  will  then  be  allowed 
to  participate  in  this  proceeding  by  the 


submission  of  written  data,  views  or 
arguments,  with  or  without  opportunity 
to  present  same  orally. 

$585,502    Discovery. 

The  Conunission  may  authorize  a 
party  to  a  proceeding  to  use  depositions, 
written  interrogatories,  and  discovery 
procedures  that,  to  the  extent 
practicable,  are  in  conformity  with  the 
rules  applicable  in  civil  proceedings  in 
the  district  courts  of  the  United  States. 

$585,503    Subpoenas. 

In  proceedings  under  this  part,  the 
Commission  may  by  subpoena  compel 
the  attendance  of  witnesses  and  the 
production  of  books,  papers, 
documents,  and  other  evidence. 

$585,504   Witness  fees. 

In  proceedings  under  this  subpart, 
witnesses  are.  unless  otherwise 
prohibited  by  law.  entitled  to  the  same 
fees  and  mileage  as  in  the  courts  of  the 
United  States,  subject  to  funds  being 
provided  by  appropriations  Acts. 

$585,505    Failure  to  supply  Information. 

For  failure  to  supply  information 
ordered  to  be  produced  or  compelled  by 
subpoena  in  proceedings  under  this 
part,  the  Commission  may — 

(a)  After  notice  and  an  opportunity  for 
hearing,  suspend  tariffs  of  a  common 
carrier  or  that  common  carrier's  right  to 
use  the  tariffs  of  conferences  of  which 
it  is  a  member;  or 

(b)  Assess  a  civil  penalty  of  not  more 
than  $5,000  for  each  day  that  the 
information  is  not  provided. 

$585,508    Enforcement  of  orders. 

In  proceedings  under  this  part,  when 
a  person  violates  an  order  of  the 
Commission  or  fails  to  comply  with  a 
subpoena,  the  Commission  may  seek 
enforcement  by  a  United  States  district 
court  having  jurisdiction  over  the 
parties. 

$585,507    Postponement,  discontinuance, 
or  suspension  of  action. 

The  Commission  may.  on  its  own 
motion  or  upon  petition,  postpone, 
discontinue,  or  suspend  any  and  all 
actions  taken  by  it  under  the  provisions 
of  this  part.  The  Commission  shall 
postpone,  discontinue  or  suspend  any 
or  all  such  actions  if  the  President 
informs  the  Commission  that 
postponement,  discontinuance  or 
suspension  is  required  for  reasons  of 
foreign  policy  or  national  security. 

$585,508    Publication,  content  and 
effective  date  of  regulation. 

The  Commission  shall  incorporate  in 
any  regulations  adopted  under  the  rules 
of  this  part  a  concise  statement  of  their 


basis  and  purpose.  Regulations  shall  be 
published  in  the  Federal  Register. 
Except  where  conditions  warrant  and 
for  good  cause,  regulations  promulgated 
under  the  rules  of  this  part  shall  not 
becolfie  efl^ective  until  at  least  30  days 
after  the  date  of  publication. 

Sut)pan  F— Corrective  Actions 

$  585.601    Actions  to  correct  unfavorable 
conditions. 

Upon  submission  of  a  i>etition  filed 
under  the  rules  of  this  part,  or  upon  its 
own  motion,  the  Commission  may  find 
that  conditions  unfavorable  to  shipping 
in  the  foreign  trade  of  the  United  States 
do  exist,  and  may.  without  further 
proceedings,  issue  regulations  which 
may: 

(a)  Impose  equalizing  fees  or  charges; 

(b)  Limit  sailings  to  and  from  United 
States  ports  or  the  amount  or  type  of 
cargo  carried; 

(c)  Suspend,  in  whole  or  in  part, 
tariffs  filed  with  the  Commission  for 
carriage  to  or  from  United  States  ports, 
including  a  common  carrier's  right  to 
use  tariffs  of  conferences  in  United 
States  trades  of  which  it  is  a  member  for 
any  period  the  Commission  specifies; 

(d)  Suspend,  in  whole  or  in  part,  an 
ocean  common  carrier's  right  to  operate 
under  an  agreement,  including  any 
agreement  authorizing  preferential 
treatment  at  terminals  or  preferential 
terminal  leases,  whether  filed  with  the 
Commission  or  not  filed  with  the 
Commission  pursuant  to  the  exemptions 
granted  in  46  CFR  Part  572;  or  any 
agreement  filed  with  the  Commission 
authorizing  space  chartering,  or  pooling 
of  cargo  or  revenues  with  other  ocean 
common  carriers; 

(e)  Impose  a  fee,  not  to  exceed 
$1,000,000  per  voyage; 

(f)  Request  the  collector  of  customs  at 
the  port  or  place  of  destination  in  the 
United  States  to  refuse  the  clearance 
required  by  section  4197  of  the  Revised 
Statutes.  46  U.S.C.  app.  91,  to  a  vessel 
of  a  foreign  carrier  which  is  or  whose 
government  is  identified  as  contributing 
to  the  unfavorable  conditions  described 
in  subpart  C; 

(g)  Request  the  collector  of  customs  at 
the  port  or  place  of  destination  in  the 
United  States  to  collect  any  fees 
imposed  by  the  Commission  under 
paragraph  (e)  of  this  section; 

(h)  Request  the  Secretary  of  the 
department  in  which  the  Coast  Guard  is 
operating  to  deny  entry,  for  purposes  of 
oceanbome  trade,  of  any  vessel  of  a 
foreign  carrier  which  is  or  whose 
government  is  identified  as  contributing 
to  the  unfavorable  conditions  described 
in  subpart  C.  to  any  port  or  place  in  the 
United  States  or  the  navigable  waters  of 
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the  United  States,  or  to  detain  any  such 
vessel  at  the  port  or  place  in  the  United 
States  from  which  it  is  about  to  depart 
for  any  other  port  or  place  in  the  United 
States;  or 

(i)  Take  any  other  action  the 
Commission  finds  necessary  and 
appropriate  to  adjust  or  meet  any 


condition  unfavorable  to  shipping  in  the 
foreign  trade  of  the  United  States. 

$585,602    Penalty. 

A  common  carrier  that  accepts  or 
handles  cargo  for  carriage  uncter  a  tariff 
that  has  been  suspended  under 
§  585.505  or  §  585.601  of  this  part,  or 
after  its  right  to  use  another  tariff  has 
been  suspended  under  those  sections,  is 


subject  to  a  civil  penalty  of  not  more 
than  $50,000  fir  each  day  that  it  is 
found  to  be  operating  under  a 
suspended  tariff. 

By  the  Conunission. 
Joeepii  C  Polking, 
Secretary. 
IFR  Doc  93-30163  Filed  12-»-93;  8:45  «nl 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  putsiic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  maldiig  prior  to  the  adoption  of  ttie  final 
rules. 


FEDERAL  TRADE  COMMISSION 
16  CFR  Part  309 

Labeling  Requirements  for  Alternative 
Fuels  and  Alternative  Fueled  Vehicles 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Advance  notice  of  proposed 
rulemaking. 

SUMMARY:  The  Federal  Trade 
Commission  ("Commission")  invites 
written  comments  on  issues  that  the 
Commission  may  address  in  proposed 
regulations  required  under  section  406 
of  the  Energy  Policy  Act  of  1992, 
relating  to  labeling  requirements  for 
alternative  fuels  and  alternative  fueled 
vehicles.  Comments  received  in 
response  to  this  Notice  will  help  the 
Commission  develop  its  Notice  of 
Proposed  Rulemaking  and  a  proposed 
labeling  rule. 

DATES:  Written  comments  must  be 
submitted  on  or  before  January  26, 1994. 
ADDRESSES:  Written  comments  should 
be  identified  as  "16  CFR  part  309"  and 
sent  to  the  Division  of  Enforcement, 
Federal  Trade  Commission. 
Washington,  DC  20580.  The 
Commission  requests,  but  does  not 
require,  that  original  comments  be  filed 
with  four  copies. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  E.  Feinstein,  Attorney.  Division 
of  Enforcement.  Federal  Trade 
Commission.  Washington,  DC  20580. 
telephone  202/326-2372. 

SUPPt.EMENTARY  INFORMATION: 

L  Introduction 

The  Energy  Policy  Act  of  1992  (EPA 
92}  1  establishes  a  comprehensive 
national  energy  strategy  designed  to 
increase  U.S.  energy  security  and 
improve  the  economy  in  cost  effective 
and  envirormientally  beneficial  ways.'  It 
seeks  to  reduce  U.S.  dependence  on  oil 
imports:  promote  energy  efficiency; 


reduce  the  use  of  petroleum-based  fuels 
in  automobiles;  and  provide  new  energy 
options.3  Key  programs  in  titles  III,  IV, 
V.  and  VI  of  EPA  92  promote  the 
development  of  alternative  fuels  «  and 
alternative  fueled  vehicles  (AFV's).' 
Section  406  of  EPA  92  directs  the 
Commission  to  promulgate  a  rule 
establishing  uniform  labeling 
requirements  for  alternative  fuels  and 
AFV*s.»  Once  promulgated,  the  rule  will 
require  disclosure,  to  the  greatest  extent 
practicable,  of  appropriate  information 
as  to  costs  and  benefits  to  help 
consumers  make  reasonable  purchasing 
choices  and  comparisons.  According  to 
the  Act,  the  labels  must  be  simple, 
updated  periodically,  and,  where 
appropriate,  consolidated  with  other 
labels  providing  information  to 
consumers.  EPA  92  requires  the 
Commission  to  issue  a  proposed 
labeling  rule  by  April  25, 1994,  and  a 
final  rule  within  one  year  thereafter. 

In  formulating  its  proposal,  the  Act 
requires  the  Commission  to  "obtain  the 
views  of  affected  industries,  consumer 
organizations.  Federal  and  State 
agencies,  and  all  other  interested 
parties.  The  Commission  also  must  give 
consideration  to  the  problems 
associated  with  developing  and 
publishing  useful  and  timely  cost  and 
benefit  information,  taking  into  account 
lead  time,  costs,  the  frequency  of 
changes  in  costs  and  benefits  that  may 
occur,  and  other  relevant  factors.  The 
Secretary  of  the  Department  of  Energy 
(DOE)  is  to  provide  technical  assistance 
to  the  Commission  in  developing  the 
labeling  requirements,'  and  tne 
Commission  is  to  issue  the  rule  "in 


1  Pub.  L  102-486. 106  SUL  2776  (1992). 
>H.  Rep.  No.  102-474(1),  102d  Cong.,  2d  Sess. 
132. 


«The  term  "altemativB  fuels"  'a  defined  to 
include: 

(MIethanol,  denatured  ethanol,  and  other 
alcohols;  mixtures  containing  85  percent  tit  more 
(or  such  other  percentage,  but  not  less  than  70 
percent,  as  determined  by  the  Secretarv  |of  Energy], 
by  rule,  to  provide  for  requirements  relating  to  cold 
start,  safety,  or  vehicle  functions)  by  volume  of 
methanol,  denatured  ethanol,  and  other  alcohols 
with  gasoline  or  other  fuels:  natural  gas:  liquefied 
petroleum  gas:  hydrogen:  ccal-derived  liquid  fuels: 
fuels  (other  than  alcohol)  derived  from  biological 
materials:  electricity  (including  electricity  from 
solar  energy):  and  any  other  fuel  the  Secretary 
determines,  by  rule,  is  substantially  not  petroleum 
and  would  yield  substantial  energy  security  benefits 
and  substantial  environmental  benefitsl.) 

42  U.S.CA.  13211(2)  (West  Supp.  1993). 

sThe  term  "alternative  fueled  vehicle"  is  defined 
as  "a  dedicated  vehicle  or  a  dual  fueled  vehicle." 
42  U.S.CA.  13211(3)  (West  Supp.  1993). 

•  42  U.S.CA.  13232(a)  (West  Supp.  1993). 

^42  U.S.CA.  13232(b)  (West  Supp.  1993). 


consultation  with"  the  DOE  Secretary, 
the  Administrator  of  the  Environmental 
Protection  Agency,  and  the  Secretary  of 
Transportation.' 

The  rulemaking  required  by  section 
406  differs  in  several  respects  with  the 
proceeding  the  Commission  recently 
completed  to  implement  EPA  section 
1501.*  As  required  by  section  1501,  the 
Commission  expanded  the  scope  of  its 
former  Octane  Certification  and  Posting 
Rule  10  beyond  automotive  gasoline  to 
include  all  liquid  alternative  fuels. 
Although  the  proceeding  required  by 
section  1501  was  limited  to  the  liquid 
alternative  fuels,  section  406  covers  all 
alternative  fuels.  In  addition,  section 
1501  requires  certification  and  posting 
of  a  given  fuel's  rating,  while  section 
406  requires  disclosure  of  costs  and 
benefits.  Finally,  the  section  1501  rating 
sticker  need  only  be  posted  on  the 
dispensing  pump,  while  section  406 
mandates  labeling  requirements  for 
alternative  fuels  and  AFV's. 

Comments  received  in  response  to 
this  Notice  will  help  the  Commission 
develop  its  Notice  of  Proposed 
Rulemaking  (NPR)  and  a  proposed 
labeling  rule.  When  the  NPR  is 
published  there  will  be  additional 
opportunity  for  public  input. 

II.  Issues  for  Public  Conunent 

The  Commission  invites  interested 
persons  to  address  any  questions  of  fact, 
law,  or  policy  that  they  believe  may  bear 
upon  the  Commission's  development  of 
labeling  requirements.  The  Commission 
particularly  desires  comment,  however, 
on  the  questions  listed  below.  For  all 
responses,  the  Commission  strongly 
requests  that  answers  be  accompanied 
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•  DOE  also  must  establish  a  program  to  educate 
the  public  about  the  benefits  and  costs  of  the  use 
of  alternative  fuels.  See  42  U.S.CA.  13231  (West 
Supp.  1993).  Under  that  program.  DOE  will  produce 
and  malw  available  an  information  package  for 
consumers  to  assist  them  in  choosing  among 
alternative  fuels  and  AFV's.  That  package  will 
provide  "relevant  and  objective"  information  on 
vehicle  and  fuel  characteristics  as  compared  to 
gasoline.  Including  environmental  performance, 
energy  efficiency,  domestic  content,  cost, 
maintenance  requirements,  reliability,  safety,  and 
"such  other  information  as  the  Secretary  (of  DOEj 
determines  is  reasonable  and  necessary  to  help 
promote  the  use  of  alternative  fuels  in  motor 
vehicles."  Id.  The  DOE  information  package  must 
be  completed  by  April  25, 1994  (the  same  date  by 
which  the  Commission  must  issue  its  Notice  of 
Proposed  Rulemaking),  and  updated  annually  "to 
reflect  the  most  recent  available  information."  Id. 

•  See  15  U.S.CA.  2821-23  (West  Supp.  1993). 
loiBCFRpart  306. 


by  citations  to  supporting  authority 
whenever  available. 

A,  Scope 

As  noted,  section  406  requires  the 
Commission  to  promulgate  labeling 
requirements  both  for  "alternative 
fuels"  and  "alternative  fueled  vehicles." 
The  Commission  invites  comment  on 
which  fuels  and  which  vehicles  should 
be  covered  by  the  labeling  requirements. 

1.  Alternative  Fuels 

a.  Which  alternative  fuels  are 
presently  available  for  consumer  use? 
For  each  such  fuel,  describe: 

(1)  The  fuel's  composition; 

(2)  How  the  fuel  is  produced; 

(3)  The  costs  and  benefits  involved  in 
utilizing  the  fuel  for  transportation. 

b.  Should  the  Commission  limit  the 
scope  of  the  labeling  requirements  to 
presently  available  alternative  fuels?  If 
not,  (a)  how  should  the  Commission 
decide  which  alternative  fuels  should  be 
covered  by  its  labeling  requirements, 
and  (b)  using  those  criteria,  which 
alternative  hiels  should  be  covered  at 
the  present  time? 

c.  Not  all  alternative  fuels  are 
dispensed  from  a  conventional  fuel 
pump  (e.g.,  electricity  is  dispensed  fixtm 
a  recharging  unit).  How  should 
alternative  fuels  not  dispensed  from  a 
conventional  fuel  pump  be  labeled? 

2.  Ahemative  Fueled  Vehicles 

a.  The  term  "alternative  fueled 
vehicle"  includes  any  dedicated  or  dual 
fueled  vehicle.  Should  coverage  of  the 
labeling  requirements  extend  to  all  such 
vehicles?  If  not,  (a)  how  should  the 
Commission  decide  which  vehicles 
should  be  covered,  and  (b)  using  that 
criteria,  which  vehicles  should  be 
covered  at  the  present  time? 

b.  Should  the  Commission's  labeling 
requirements  extend  to  vehicles 
converted  to  use  ahemative  fuels  "after 
market"  (i.e.,  after  sale  by  original 
equipment  manufacturers)? 

B.  Disclosure  (Label  Content) 

The  labels  required  by  section  406 
must  disclose  "appropriate" 
information  with  respect  to  costs  and 
benefits.  Accordingly,  the  Commission 
seeks  comment  on  the  types  of 
information  that  could  help  consumers 
make  reasonable  purchasing  choices 
and  comparisons. 

1.  Should  the  Commission  target  the 
information  to  be  disclosed  in  its 
labeling  requirements  to  a  particular 
class,  or  to  particular  classes,  of 
consumers  (e.g..  individual  purchasers, 
fleet  owners)?  If  yes,  which  consumers? 

2.  What  information  will  consumers 
need  to  make  comparisons  between 


alternative  fuels  and  conventional 
gasoline  products?  Between  alternative 
fuels  and  diesel  fuel? 

3.  What  information  will  consumers 
need  to  make  comparisons  between 
AFV's  and  gasoline-powered  vehicles? 
Between  AFV's  and  diesel-powered 
vehicles? 

4.  What  information  will  consumers 
need  to  make  comparisons  among 
various  alternative  fuels? 

5.  What  information  will  consumers 
need  to  make  comparisons  among 
various  AFV's? 

6.  What  informatir  n  should  be 
disclosed  to  consumers  to  help  them 
make  reasonable  purchasing  dioices 
and  comparisons  of  alternative  fuels  and 
AFV's? 

a.  For  each  information  category, 
where  should  that  information  be 
disclosed:  (a)  On  the  fuel  dispenser?  (b) 
vehicle?  (c)  some  other  location? 

b.  For  each  information  category,  how 
should  the  information  be  displayed?  * 
For  example,  in  quantitative  or 
descriptive  terms?  Absolute  or 
comparative  terms?  If  comparative, 
compared  to  what  (e.g..  gasoline  and/or 
diesel,  or  other  alternative  fuels)? 

c.  For  each  such  information  category, 
what  should  the  authority  (e.g.,  testing 
results,  government  report)  for  that 
information  be?  How  should  the 
information  be  determined  by  vehicle 
manufacturers,  converters,  and  fuel 
sellers? 

7.  Section  406  requires  the 
Commission  to  update  its  labeling 
requirements  "periodically  to  reflect  the 
most  recent  available  information." 
How  often  should  the  Commission 
reexamine  its  labeling  requirements  and 
consider  changes?  What  information 
should  the  Commission  consider  to 
update  its  labeling  requirements?  How 
significant  should  the  change  in 
information  be  to  trigger  an  update? 

8.  Section  406  requires  the 
Commission  to  consider  consolidating 
its  labeling  requirements  to  be 
promulgated  under  this  section  with 
"other  labels  providing  information  to 
the  consumer."  Should  the  Commission 
consolidate  the  section  406  labeling 
requirements  with  other  labels?  Which 
ones?  How  mjght  the  labels  be 
consolidated? 

9.  What  label  format  or  formats 
should  the  Commission  consider  to 
comply  with  section  406's  mandate? 

By  direction  of  the  Cominission. 
Donald  S.  Qark, 
Secretary. 
|FR  Doc.  93-30148  Filed  12-9-93;  8:45  am] 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRAiTION 

36  CFR  Part  1220 
RIN3095-AA48 

Agency  Program  Evaluations 

AGENCY:  National  Archives  and  Records 

Administration. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  more  fully 
describes  agency  and  NARA 
responsibilities  as  part  of  the  records 
management  evaluations  of  Federal 
agencies  that  NARA  conducts  on  a 
regular  basis.  It  discusses  the  authority, 
purpose,  and  scope  of  these  evaluations 
and  describes  specific  agency 
requirements  related  to  the  evaluation 
notification,  the  evaluation  process,  and 
the  transmittal  of  the  report,  and  for 
producing  action  plans  and  regular 
progress  reports. 

DATES:  Comments  must  be  received  by 
January  10, 1994. 

ADDRESSES:  Comments  should  be  sent  to 
Director,  Policy  and  Program  Analysis 
Division  (NAA),  National  Archives  and 
Records  Administration,  8601  Adelphi 
Road.  College  Park.  MD  20740-6001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Ann  Hadyka  or  Nsncy  Allard  at 
301-713-6730. 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  description  of  the  changes  made  by 
this  proposed  rule. 

A  definition  of  evaluations,  based  on 
the  statutory'  definition  of  inspections  in 
44  U.S.C.  2901.  has  been  added  to  the 
definitions  under  §  1220.14. 

A  revised  section  on  agency  internal 
evaluations  now  specifies  that  these 
internal  evaluations  should  be 
conducted  at  a  minimum  biennially  ind 
has  been  moved  to  §  1220.42  from 
§  1220.54.  Because  agency  internal 
evaluations  provide  important 
information  for  NARA  in  effectively 
carrying  out  its  records  management 
oversight  function,  agencies  are  asked  to 
provide  copies  to  NARA's  Office  of 
Records  Administration.  Subpart  C  now 
refers  entirely  to  NARA's  agency  records 
management  evaluation  program.  The 
separate  section  on  interagency  program 
evaluations  and  studies  has  been 
eliminated.  The  information  under  that 
heading  has  been  included  in  §  1220.50 
as  part  of  NARA's  authority  to  carrj'  out 
evaluations. 

Sections  1220.50  and  1220.52  have 
been  revised  and  expanded  to  describe 
NARA's  authority  to  carry  out 
evaluations  and  the  purpose  and  scope 
of  this  program. 

Section  1220.54  describes  NARA  s 
role  in  the  evaluation  notification 
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process  and  specifies  Af/Bocy 
requirements  after  thai  notiflcation 
process  has  taken  place.  Becau<;e  the 
evaluation  process  proceeds  mors 
smoothly  if  agency  staff  have  been 
formally  notified  of  the  evaluation  by 
the  agency  head,  this  requirement  (b)(2) 
has  been  added.  In  addition,  the  NARA 
staff  may  need  to  reference  this 
notification,  so  a  requirement  (b)(3)  has 
been  included  that  NARA  be  provided 
a  copy.  The  requirements  in  (b)  (4),  (5). 
and  (6)  have  generally  been  standard 
practice  as  part  of  NARA  evaluations 
but  are  being  spelled  out  as  part  of  these 
revised  regulations.  The  requirement  for 
agencies  to  provide  a  list  of  schedules 
currently  in  effect  and  to  list  functions 
or  information  systems  not  currently 
covered  by  schedules  is  to  allow  NARA 
to  better  assess  the  quality  and  coverage 
of  records  schedules  in  the  agency  as 
part  of  the  evaluation  process. 

Section  1220.56  describes  NARA's 
role  in  the  transmittal  of  the  draft  and 
final  reports  and  specifies  agency 
requirements  in  response  to  these 
transmittals.  In  particular.  NARA  now 
has  a  120-day  time  limit  for  drafting  the 
report  once  the  agency  visits  have  been 
completed. 

The  current  regulations  require  both 
agency  action  plans  in  response  to  the 
evaluation  recommendations  and  for 
regular  progress  reports  every  six 
months  until  the  reconunendations  are 
fully  implemented.  Section  1220.58 
includes  new  and  more  detailed 
requirements  for  these  plans  and 
reports.  Based  on  NARA's  experience 
with  what  makes  for  effective  action 
plans  and  progress  reports,  the  contents 
of  these  documents  have  now  been 
specified  in  greater  detail.  In  the  action 
plans,  the  responsible  official  now 
needs  to  be  identified  as  well  as  both 
starting  and  ending  dates  and 
milestones  for  completing  the 
individual  recommendations.  Separate 
action  plans  for  field  sites  may  be 
requested.  The  progress  reports,  for 
which  no  content  was  previously 
specified,  should  include  a  description 
of  what  has  been  accomplished  on  each 
action  in  the  plan  since  the  last  report, 
the  current  status  of  the 
recommendation,  any  changes  in  the 
offices  or  programs  responsible  for 
implementation,  explanations  of  any 
delays  in  implementation,  and  revised 
taivet  dates  and  ipilestones  if  necessary. 

Section  1220.60  briefly  describes 
potential  NARA  follow-up  action  and 
reviews. 

As  part  of  agencies'  review  of  these 
regulations.  NARA  is  particularly 
interested  in  receiving  comments  on 
two  issues.  The  first  concerns  the 
criteria  for  selecting  agencies  for 


evaluatioos.  NARA  has  very  briefly 
described  these  criteria  as  perceived 
need,  specific  request,  or  a  compliance 
monitoring  cycle.  We  are  interested  in 
agency  reactions  to.  or  suggestions  for, 
these  criteria. 

The  second  issue  concerns  criteria  for 
performance  measurement.  NARA  has 
not  specifically  discussed  this  issue  in 
the  regulations,  but  is  soliciting  agency 
comments.  In  addition  to  agency 
effectiveness  in  implementing  the 
specific  evaluation  recommendations, 
what  are  fair  and  standard  measures  by 
which  NARA  can,  across  agencies, 
assess  the  success  of  the  evaluation 
program  in  terms  of  programmatic 
improvements  or  improved  work 
products? 

This  rule  is  not  a  significant 
regulatory  action  for  tiie  purposes  of 
Executive  Order  12866  of  September  30, 
1993.  As  required  by  the  Regulatory 
Flexibility  Act.  it  is  hereby  certified  that 
this  proposed  rule  will  not  have  a 
significant  impact  on  small  business 
entities. 

List  of  Subfects  in  36  CFR  Part  1220 

Archives  and  records. 

For  the  reasons  set  forth  in  the 
preamble,  NARA  proposes  to  amend 
part  1220  of  title  36  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  1220— FEDERAL  RECORDS; 
GENERAL 

1.  The  authority  citation  for  part  1220 
continues  to  read  as  follows: 

Authority:  44  U.S.C.  2104(a)  and  chs.  29 
and  33. 

2.  In  §  1220.14.  the  term  "Evaluation" 
is  added  in  alphabetical  order  to  read: 

$1229.14    General  deflnMona. 

•  •  *  0  • 

Evaluation  means  the  inspection, 
audit,  or  review,  either  comprehensive 
or  selective,  of  any  Federal  agency's 
records  management  programs  or 
practices  or  its  records  with  respect  to 
effectiveness  and  compliance  with  . 
records  management  laws.  It  includes 
recommendations  for  correction  or 
improvement  of  records  management 
•        •        •        •        • 

3.  Section  1220.42  is  added  to  Subpart 
B  to  read  as  follows: 

S 1 220.42    Agency  internal  evaluations. 

Each  agency  must  periodically,  at  a 
minimum  biennially,  evaluate  its 
records  management  programs  relating 
to  adequacy  of  documentation,  and 
maintenance,  use,  and  disposition  of 
records.  These  evaluations  must 
determine  compliance  with  NARA 
regulations  in  Subchapter  B  and  assess 


the  effoctiveness  of  the  agency's 
programs.  Upon  completion,  agencies 
must  provide  copies  of  these  internal 
evaluations  to  NARA's  Office  of  Records 
Administration.  Assistance  in 
conddlAing  internal  evaluations  is 
available  from  this  office. 

4.  Subpart  C  is  revised  to  read  as 
follows: 

Subpart  C— NARA  Evaluation  Program 

1220.50  Authority. 

1220.52  Purpoee  and  scope. 

1220.54  Evaluation  process. 

1220.56  Evaluation  report. 

1220.58  Agency  action  plans  and  progress 

reports. 

1220.60  Fdlowup  notification  and  reviews. 

S  1220.50    Authority. 

44  U.S.C.  Chapter  29  vests  in  the 
Archivist  of  the  United  States  the 
responsibility  for  providing  guidance 
and  assistance  to  Federal  agencies  with 
respect  to  ensuring  adequacy  of 
documentation  and  proper  records 
disposition.  Sections  2904  and  2906 
specifically  authorize  the  Archivist  to 
conduct  inspections  or  surveys  of 
records  and  records  management 
programs  and  practices  within  and 
between  Federal  agencies  and  require 
officers  and  employees  of  agencies  to 
cooperate  fully  in  such  inspections. 
Section  2904  also  authorizes  the 
Archivist  to  report  to  the  appropriate 
oversight  and  appropriations 
committees  of  the  Congress  and  the 
Director  of  ON4B  on  the  results  of 
inspections,  the  responses  by  agencies 
to  NARA  evaluation  recomraendations, 
and  estimates  of  the  costs  to  the  Federal 
government  resulting  from  the  failure  to 
implement  such  recommendations. 

§  1220.52    Purpose  and  scope. 

(a)  NARA  evaluations  measiue  how 
effectively  Federal  agencies  make  and 
preserve  complete  and  accurate  records 
of  their  organization,  functions,  policies, 
decisions,  procedures,  and  essential 
transactions;  and  maintain  an  active, 
continuing  records  management 
program  including  prop>er  records 
disposition.  Agencies  shall  be  evaluated 
for  compliance  with  requirements  in  44 
U.S.C  chapters  31  and  33  and  all  the 
regulations  issued  thereunder  in  36  CFR 
subchapter  B. 

(b)  NARA  evaluations  may  include 
comprehensive  reviews  of  agency 
records  management  programs,  or 
selective  reviews  focused  on  adequacy 
of  documentation,  on  records 
disposition,  on  the  management  of 
specific  types  of  record  media  or  on  the 
management  of  records  in  particular 
program  areas.  NARA  evaluaticMis  may 
be  inter-agency  or  multi-agency.  These 
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evaluations  may  be  conducted  solely 
within  headquarters  offices,  only  at  field 
locations,  or  at  a  combination  of  field 
sites  and  headquarters. 

(c)  Evaluations  will  involve  site  visits 
by  NARA;  submission  by  NARA  to  the 
agency  of  a  written  report  containing 
findings,  analyses,  and 
recommendations;  and  submission  to 
NARA  by  the  agency  of  an  action  plan 
for  implementing  the  recommendations 
followed  by  regular  progress  reports. 
Interagency  report  control  number 
0153-NARA-AR  has  been  assigned  to 
the  action  plan  and  progress  reports  in 
accordance  with  41  CFR  subpart  201- 
4S.6. 

i  1220.54    NARA  evaluation  process. 

(a)  NARA  selects  Federal  agencies  to 
be  evaluated  on  the  basis  of  perceived 
need  or  specific  request,  or  on  the  basis 
of  a  compliance  monitoring  cycle,  and 
will  determine  the  scope  of  the 
evaluation.  An  agency  may  request  an 
evaluation  of  its  records  management 
program  by  contacting  the  Assistant 
Archivist  for  Records  Administration; 
however,  the  final  determination  of 
agencies  to  be  evaluated  will  be  made 
by  NARA.  The  heads  of  agencies  will  be 
notified  in  writing  by  the  Archivist  of 
the  United  States  of  the  intent  to 
conduct  an  evaluation  at  least  60 
calendar  days  prior  to  initiating  the 
evaluation. 

(b)  Once  NARA  has  notified  the 
agency,  the  agency  head  must,  by  the 
date  specified  in  the  Archivist's  letter: 

(1)  Acknowledge  in  writing  NARA's 
intention  to  evaluate,  and  provide  the 
Archivist  with  the  name  and  telephone 
number  of  the  senior  official  with 
overall  responsibility  for  records 
management  and  of  a  headquarters 
official  who  will  work  with  NARA  to 
facilitate  the  evaluation  process; 

(2)  Provide  written  notification  of  the 
evaluation  to  all  offices  and  contractors 
potentially  involved,  and  to  all  IRM  and 
records  staff;  this  notification  will 
include  instructions  to  cooperate  with 
NARA  by  setting  up  interviews, 
providing  requested  information,  and 
making  records  available  for  inspection; 

(3)  Provide  NARA  with  a  copy  of  the 
written  notification  in  paragraph  {b)(2) 
of  this  section  and  with  a  list  of  names 
and  telephone  numbers  of  officials 
responsible  for  records  management  in 
field  sites,  if  applicable,  who  will  work 
with  NARA  during  the  evaluation; 

(4)  For  comprehensive  evaluations, 
provide  NARA  with  a  complete  set  of 
internal  records  management  directives, 
orders,  bulletins,  or  similar  authoritative 
issuances;  copies  of  the  two  most  recent 
internal  records  management 
evaluations;  and  any  special  records- 


related  reports.  Included  will  be  all 
issuances  relating  to  adequacy  of 
documentation  and  recordkeeping 
requirements;  personal  papers; 
management  and  disposition  of  textual, 
electronic,  audiovisual,  cartographic 
and  architectural,  micrographic,  and 
vital  records;  disaster  preparedness  and 
recovery;  and  any  other  records-related 
documentation  requested  by  NARA.  A 
subset  of  this  documentation  will  be 
reouested  for  more  limited  evaluations; 

15)  Provide  NARA  with  a  current 
version  of  the  agency  manual(s) 
covering  records  creation,  maintenance, 
storage,  and  disposition;  a  list  of  all 
agency  schedules  currently  in  effect; 
and  a  list  of  any  agency  functions  and 
information  systems  not  currently 
covered  by  schedules; 

(6)  Arrange  for  appropriate 
management  and  program  officials  in 
headquarters  and,  if  applicable,  at  field 
sites  to  be  briefed  by  NARA  at  the 
beginning  and  at  the  end  of  the 
evaluation  process;  and 

(7)  Take  immediate  corrective  action 
regarding  any  serious  problems  that 
NARA  may  bring  to  the  agency's 
attention  during  the  course  of  the 
evaluation  process  such  as  the 
unauthorized  destruction  of  records  or 
the  unauthorized  donation  or  other 
transfer  of  records  to  non-NARA 
facilities. 

%  1220.56    Evaluation  report 

(a)  NARA  wrill  submit  a  draf^ 
evaluation  report  for  comment  to  the 
agency  within  120  calendar  days  of  the 
last  evaluation  site  visit.  After  receipt  of 
agency  comments,  NARA  will  finalize 
the  report,  incorporating  any  changes 
resulting  from  factual  errors  identified 
by  the  agency.  The  final  report  will  be 
transmitted  by  the  Archivist  to  the  head 
of  the  agency. 

(b)  The  head  of  the  agency  must: 

(1)  Comment  within  60  calendar  days, 
in  writing,  on  the  factual  contents  of  the 
draft  report.  If  necessary,  agencies  may 
request  extensions.  No  response  from 
the  agency  within  the  allotted  time  will 
indicate  that  the  agency  concurs  in  the 
factual  accuracy  of  the  draft  report. 

(2)  Review  the  final  report  and  assign 
implementation  responsibility;  and 

(3)  Distribute  the  final  report  to  the 
senior  official  with  responsibiUty  for 
records  management,  ail  information 
resources  management  officials,  all 
records  managers  and  records  liaison 
staff,  and  all  affected  program  and 
management  officials. 

S 1 220.58    Agency  action  plans  and 
progress  reports. 

(a)  Action  plans. 

(1)  The  action  plan  must  be  submitted 
to  NARA  within  90  calendar  days  after 


the  date  of  transmittal  of  the  final 
report.  The  pian  is  submitted  by  the 
agency  head  or  the  senior  management 
official  responsible  for  records  and 
information  management.  The  action 
plan  must  include: 

(i)  The  name  of  the  senior  official  and 
the  office  responsible  for  coordinating 
implementation  agency-wide; 

(ii)  The  specific  action(s)  the  agency 
will  take  to  implement  each  evaluation 
report  recommendation; 

(iii)  The  name  of  the  official  and 
office  or  program  specifically 
responsible  for  initiating  and 
completing  each  proposed  action; 

(iv)  The  estimated  time  needed  to 
complete  each  action  and  the  proposed 
month  and  year  for  starting  and 
completing  each  action; 

(v)  Major  milestones  with  dates  for 
tracking  the  completion  of  long-term  or 
complicated  actions;  and, 

(vi)  If  requested  by  NARA,  separate 
action  plans  for  each  field  site  visited, 
incorporating  the  information  required 
by  para^aphs  (a)(1)  (i)  through  (v)  of 
this  section. 

(2)  NARA  will  analyze  the  action  plan 
submitted  by  the  agency  for  its 
adequacy  and  effectiveness  in 
implementing  the  recommendations 
contained  in  the  evaluation  report. 
NARA  will  provide  comments  to  the 
agency  on  the  plan  within  60  calendar 
davs. 

13)  The  agency  must  revise  the  action 
plan  until  it  is  approved  by  NARA. 

(b)  Progress  reports.  (1)  Once  the 
action  plan  has  been  approved  by 
NARA,  the  head  of  the  agency  must 
submit  progress  reports  to  NARA  every 
6  months.  The  reports  must  include: 

(i)  A  description  of  what  has  been 
accomplished  on  each  action  since  the 
last  report; 

(ii)  The  current  status  of  the  action; 

(iii)  Any  changes  in  the  offices  or 
programs  responsible  for  overall  or 
specific  action  implementation;  and, 

(iv)  If  appropriate,  explanation  of  any 
delays  in  implementation  and  revised 
target  dates  and  milestones  for 
completion  of  the  action. 

(2)  The  agency  continues  to  submit 
these  progress  reports  until  all  actions 
have  been  completed,  subject  to  NARA 
verification,  or  imtil  NARA  indicates  in 
writing  that  regular  progress  reports  are 
no  longer  required. 

(3)  NARA  will  review  and  comment 
on  agency  progress  reports,  and  work 
closely  with  the  agency  to  provide 
assistance,  in  evaluation 
implementation. 

§  1 220.60    Follow-up  notification  and 


(a)  If  NARA  determines  that  the 
implementation  of  evaluation 
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recominendations  is  no(  progressing  in 
a  satisfactory  manner,  the  Archivist  may 
notify  Congress  and  appropriate  Federal 
oversight  agencies  of  the  evaluaticm 

findings  and  the  agency  response. 

(b)  NARA  may  initiate  follow-up 
revie%vs  at  specific  offices  or  field  sites. 
Results  of  these  foDow-up  reviews  shall 
be  communicated  to  the  head  of  the 
agency  and,  if  NARA  determines  it  to  be 
appropriate,  to  Congress  and  Federal 
oversight  agencies. 

Dated:  November  30, 1993. 


Trudy  Huskanp  Pete 

Acting  Archivist  of  the  United  States. 

IFR  Doc  95-30177  Filed  12-9-93;  ft45  am) 


BiLUNG  coei  7»1S-*t-«r 


POSTAL  SERVICE 
39  CFR  Part  111 

SfMdal  Bulk  TMrti-Ctass  EliglbHIty 
Restrictions 

AGENCY:  Postal  Service. 
ACTION:  Proptosed  rule. 

SUMUARV:  On  October  28. 1993.  the 
President  signed  into  law  H.R.  2403.  the 
"Treasury,  Postal  Service  and  General 
Appropriations  Act"  for  1994.  Title  VII 
of  H.R.  2403,  the  Revenue  Forgone 
Reform  Act,  amends  39  U.S.C.  3626  by 
adding  provisions  to  subsection  ())  and 
new  subsection  (m).  These  sections 
concern  the  administration  of  special 
bulk  third-class  postage  rates  for  certain 
qualified  nonprofit  organizations.  The 
provisions,  which  are  not  to  take  efliect 
until  after  December  31. 1993.  make 
certain  specific  types  of  matter 
ineligible  to  be  mailed  at  the  special 
bulk  third-class  rates.  This  notice 
contains  regulations  the  Postal  Service 
proposes  for  implementing  this 
legislation.  The  language  in  the 
regulations  approximates  that  set  forth 
in  the  law.  Interested  parties  should 
submit  their  comments. 
DATES:  Comments  must  be  received  on 
or  before  January  10, 1994. 
AOOftESSCS:  Written  comments  should 
be  mailed  or  delivered  to  Manager. 
Mailing  Standards,  Marketing  Systems, 
room  8430.  475  L'Enfant  Plara  West 
SW..  Washington,  DC  20260-2419. 
Copies  of  all  written  comments  will  be 
available  for  inspection  and 
photocopying  between  9  ajn.  and  4 
p.m.,  Monday  through  Friday,  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ernest  Coliinv  (202)  26^-5316. 
SUPR-EMENTARY  INFORMATION:  The  new 
legislation  establishes  additional 
content-based  restrictions  on  the  matter 


eligible  for  special  bulk  third-class  rates. 
In  order  for  material  that  advertises, 
promotes,  offers,  or  for  a  fee  or 
consideration,  recommends,  describes, 
or  announces  the  availability  of  any 
product  or  service  to  qualify  for  these 
rates,  the  sale  of  the  product  or  the 
providing  of  the  service  must  be 
substantially  related  to  the  exercise  or 
performance  by  the  organization  of  one 
or  more  of  the  purposes  constituting  the 
basis  for  the  organization's 
authorization  to  mail  at  such  rates. 
These  determinations  are  to  be  made  in 
accordance  with  standards  established 
under  the  Internal  Revenue  Coda  The 
legislation  also  establishes  restrictions 
for  mailing  products  at  the  special  rates. 
Low  cost  products  as  defined  under  the 
Internal  Revenue  Code,  items  donated 
or  contributed  to  the  qualified 
organization,  and  periodical 
publications  of  qualified  organizations 
are  the  only  products  mailable  at  the 
special  bulk  third-class  rates.  The  Postal 
Service  views  the  new  f>rovisions  as 
supplementary  to  rather  than  a  change 
to  or  replacement  for  existing 
restrictions  on  special  rate  mailings. 
That  is,  mailings  ineligible  for  the 
sjjecial  rates  under  existing  rules  remain 
ineligible  for  these  rates,  regardless 
whether  or  not  they  violate  the  new 
restrictions.  Further,  mailings  which 
violate  the  new  restrictions  would  not 
be  eligible  for  the  special  rates,  whether 
or  not  they  would  be  eligible  under 
existing  rules.  In  addition,  the  proposed 
rules  would  deny  the  use  of  special  bulk 
third-class  rates  for  mailpieces, 
including  catalogs  and  periodicals,  that 
contain  advertisements  for  products  or 
services  that  are  not  substantially 
related  to  the  purposes  constituting  the 
basis  for  the  organization's 
authorization  to  mail  at  the  special  bulk 
third-class  rates,  regardless  of  the 
inclusion  of  other  advertisements  that 
qualify  for  mailing  at  those  rates.  As  a 
separate  matter,  the  Foetal  Service  is 
plaiming  to  require  a  certification 
statement  where  an  official  of  the 
qualified  organization  would  submit  a 
signed  statement  at  the  time  of  mailing 
certifying  that  the  maifing  qualifies  for 
the  special  bulk  third-class  rates. 

Although  exempt  from  the  notice  and 
comment  provisions  of  the 
Administrative  Procedures  Act  (5  U.S.C. 
553  (b)  and  (c])  regarding  proposed 
rulemaking  by  39  U.S.C.  4ia(a].  the 
Postal  Service  invites  public  comments 
on  the  following  proposed  araertdments 
of  part  E370  of  the  Domestic  Mail 
Manual,  which  is  incorporated  by 
reference  in  the  Code  of  Federal 
Regulations.  See  39  CFR  part  111.1. 


List  of  Subjects  in  39  CFR  Part  111 

Postal  Service. 

PART1 1 1— (AMENDED] 

1.  TUe  authority  citation  for  39  CFR 
part  111  is  revised  to  read  as  follows: 

Authority:  5  U.S.C  552(a);  39  U.S.C  101. 
401.  403,  404.  3001-3011,  3201-3219.  3403- 
3406.3621,3626.5001. 

2.  In  the  Domestic  Mail  Manual, 
section  E371  is  amended  by  adding 
5.4(d).  5.9.  and  5.10.  The  proposed  text 
is  as  follows: 

Eligibility  Module 

•  •        •        •        • 

E370    Special  fNonprofit)  Bulk  Rates 

E371    Basic  Standards 

•  •        •        •       • 

5.4    Prohibitions 


(Add  new  d.  as  follows:) 

d.  Any  product  or  service  (other  than 
those  described  in  5.4a,  b,  and  c)  if  the 
sale  of  the  product  or  the  provision  of 
such  service  is  not  substantially  related 
(aside  from  the  need,  on  the  part  of  the 
organization  promoting  such  product  or 
service,  for  income  or  funds  or  the  use 
it  makes  of  the  profits  derived)  to  the 
exercise  or  performance  by  the 
organization  of  one  or  more  of  the 
piuposes  constituting  the  basis  for  the 
organization's  authorization  to  mail  at 
such  rates.  The  sale  of  a  product  or  the 
provision  of  a  service  is  not  considered 
to  be  "substantially  related"  unless  the 
sale  of  the  product  or  the  performance 
of  the  service  contributes  importantly  to 
the  accomplishment  of  the  purposes  of 
the  organization  in  accordance  with 
standards  established  by  the  Internal 
Revenue  Service  and  the  courts  with 
respect  to  26  U.S,C  513  (a)  and  (c). 
Interna)  Revenue  Code.  This  restriction 
does  not  apply  if  the  fmxluct  involved 
is  a  periodical  publication  meeting  the 
eligibility  criteria  in  E211  including  the 
criteria  for  one  of  \he  qualification 
categories  listed  in  E211.1.1  and 
published  by  one  of  the  types  of 
qualified  nonprofit  organizations  listed 
in  E371.2.0,  or  a  subscription  to  receive 
such  a  periodical  publication. 

(Add  new  5.9  as  follows:) 

5.9    Qualifying  aiKi  Nonqualifying 
Products  and  Services 

a.  Material  that  advertises,  fNromotes, 
offers,  or,  for  a  fee  or  consideration, 
recommends,  describes,  or  announces 
the  availability  of  products  or  services 
under  the  conditions  described  below 
generally  will  not  be  ineligible  under 
5.4d  for  mailing  at  the  special  bulk 
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third-class  rates,  although  that  decision 
must  be  made  on  a  case-by-case  basis 
and  the  circumstances  in  an  individual 
case  may  require  a  difiierent  result. 
These  products  and  services  include, 
but  are  not  limited  to: 

(1)  Courses  given  by  a  university  that 
is  a  qualified  nonprofit  educational 
organization. 

(2)  Religious  tracts  or  articles  sold  by 
a  qualified  nonprofit  reUgious 
organization. 

(3)  Educational  films  shown  by  a 
qualified  museum  in  the  museum's 
auditorium. 

(4)  Performances  by  students  in  a 
qualified  school  for  the  performing  arts 
where  student  participation  in 
p)erfonnances  is  an  essential  i)art  of  their 
training. 

b.  Material  which  advertises, 
promotes,  offers,  or,  for  a  fee  or 
consideration,  recommends,  describes, 
or  announces  the  availability  of 
products  or  services  under  the 
conditions  described  below  generally 
will  be  ineligible  under  5.4d  for  mailing 
at  the  sp)ecial  bulk  third-class  rates. 
These  products  and  services  include, 
but  are  not  limited  to: 

(1)  Activities  which  generate  income 
on  which  the  qualified  organization 
could  be  required  to  pay  uiuelated 
business  income  tax. 

(2)  Mugs  and  T-shirts  sold  by  a 
university's  bookstore. 

(3)  One  or  more  products  or  services 
advertised  in  the  qualified 
organization's  i)eriodical  publication 
which  are  not  substantially  related  to 
the  qualified  organization's  purpose, 
notwithstanding  the  presence  of 
advertisements  for  items  which  are  so 
related.  For  example,  a  religious 
organization's  periodical  publication 
containing  advertisements  for  religious 
tracts  could  not  quahfy  if  it  also 
contained  advertisements  for  T-shirts. 

(4)  One  or  more  products  or  services 
which  are  not  substantially  related  to 
the  qualified  organization's  purpose 
included  in  a  catalog  that  also  offers 
items  which  are  so  related.  For  example, 
a  university's  catalog  of  textbooks 
including  prices  for  courses  offered  by 
the  university  would  not  qualify  if  it 
also  offered  mugs  and  T-shirts  that  can 
be  purchased  at  the  university's 
bookstore. 

(5)  General  entertainment  films 
shown  by  a  qualified  museum  in  the 
museum's  auditorium. 

(Add  new  section  5.10  as  follows:) 

5.10    Products  Mailable  at  Special  Bulk 
Third-Class  Rates 

The  following  products  are  mailable 
at  special  bulk  third-class  rates: 


a.  Low  cost  items  within  the  meaning 
of  26  U.S.C.  secUon  513(h)(2).  hitemal 
Revenue  Code.  Under  this  standard,  low 
cost  items  are  currently  those  having  a 
value  of  not  more  than  $6.20.  Cost  is 
based  on  the  item's  actual  value, 
represented  value,  or  retail  value, 
whichever  is  highest. 

b.  Items  donated  or  contributed  to  the 
qualified  organization. 

c.  Periodical  publications  of  a 
qualified  nonprofit  organization  (see 
E371.5.4d). 

An  appropriate  amendment  to  39  CFR 
111.3  to  reflect  these  changes  will  be 
published  if  the  prop>osal  is  adopted. 
Stanley  F.  Mires, 
Chief  Counsel,  Legislative. 
IFR  Doc.  93-30336  Filed  12-6-93;  12:22  pm] 
BiLUNO  cow  mo^t^ 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Group  3400 
[WO-«00-41 30-02-24 1A1 
RIN  1004-AC16 

Logical  Mining  Units  (LMU's)  In 
General;  LMU  Application  Procedures; 
LMU  Approval  Criteria;  LMU  Diligence; 
and  Administration  of  LMU  Operations 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Advance  notice  of  pro{>osed 
rulemaking. 

SUMMARY:  The  Department  of  the 
Interior  gives  notice  of  its  intention  to 
amend  the  regulations  at  43  CFR  Group 
3400  relating  to  logical  mining  units 
(LMU's)  for  coal  mining  operations  to 
improve  its  procedures  for  review  of 
LMU  applications  and  to  improve  its 
administration  of  LMU  operations.  The 
purpose  of  this  proposed  amendment 
would  be  to  place  greater  emphasis  on 
Lhe  stewardship  of  the  Federal  coal 
resources  and  to  ensure  that  Federal 
coal  resources  are  develop)ed  in  a  legal, 
efficient,  economical,  and  orderly 
manner  with  due  regard  to  the 
conservation  of  coal  reserves  and  other 
resources.  This  notice  solicits  public 
comments  to  help  guide  preparation  of 
a  proposed  rule. 

DATES:  Comments  on  this  advance 
notice  of  propK)sed  rulemaking  must  be 
submitted  in  writing  by  February  8. 
1994.  Comments  received  after  this  date 
may  not  be  considered  in  the  issuance 
of  the  proposed  rule. 
ADDRESSES:  Comments  should  be  sent 
to:  Director  (140),  Bureau  of  Land 
Management,  room  5555,  Main  Interior 


Building.  1849  C  Street,  NW., 
Washington.  Dp  20240.  Comments  %viU 
be  available  for  public  review  at  the 
above  address  during  regular  business 
hours  (7:45  a.m.  to  4:15  p.m.),  Monday 
through  Friday. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Paul  Politzer,  Chief,  Division  of  Solid 
Minerals,  Bureau  of  Land  Management, 
(202) 452-0350. 

SUPPLEMENTARY  INFORMATION:  The 
amendments  to  the  regulations  being 
considered  stem  in  part  from  an  effort 
to  improve  the  administration  and 
management  of  LMU's  consistent  with 
the  Department  of  the  Interior's 
responsibility  to  ensure  that  any 
development  of  the  Federal  mineral 
estate  is  responsible. 

This  advance  notice  of  proposed 
rulemaking  presents  only  a  general 
description  of  the  actions  being 
considered,  and  includes  no  regulatory 
text.  Regulations  governing  issues 
related  to  the  processing  of  LMU 
applications  and  the  administration  of 
LMU's  appear  in  many  specific  sections 
of  43  CFR  Group  3400.  Public  comments 
regarding  BLM's  administration  of  all 
facets  of  LMU's  in  the  Federal  Coal 
Program  are  invited  and  will  be 
considered  in  the  development  of  a 
proposed  rule. 

Tnis  notice  is  directed  toward  placing 
greater  emphasis  on  the  stewardsnip  of 
the  Federal  coal  resources  and  to  ensure 
that  Federal  coal  resources  are 
developed  in  an  efficient,  economical, 
and  orderly  manner  with  due  regard  to 
the  conservation  of  coal  reserves  and 
other  resources  within  the  concept  of 
ecosystem  management.  Specifically, 
BLM  will  be  examining  regulatory 
provisions  such  as  those  that  allow  for 
establishment  of  an  LMU  as  a  basis  for 
substitution  of  LMU  diligent 
development  requirements  for  statutory 
lease-sp)ecific  diligent  development 
requirements. 

In  publishing  this  advance  notice  of 
proposed  rulemaking,  the  BLM  requests 
information  and  public  comments 
related  to  LMU's  that  will  assist  the 
BLM  in  addressing  the  following 
questions: 

1.  Is  any  change  in  the  current 
regulations  related  to  LMU  diligent 
development  required  or  necessary? 

2.  Is  It  appropriate  for  the  approval  of 
an  LMU  to  allow  LMU  diligent 
development  requirements  to  supersede 
lease-specific  diligence? 

3.  Is  It  appropriate  to  tie  LMU  diligent 
development  requirements  to  the  date  of 
the  most  recent  Federal  lease  included 
in  the  LMU? 

4.  What  criteria  should  be  used  to 
establish  LMU  diligent  development 
requirement? 
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5.  How  should  LMU  diligent 
development  requirements  be  related  to 
the  lease-specific  diligent  development 
requirements  of  those  leases  included  in 
the  LMU? 

6.  Should  the  regulations  continue  to 
allow  an  LMU  to  be  effective  as  early  as 
the  date  that  a  complete  LMU 
application  was  submitted? 

7.  Should  the  regulations  require  that 
at  least  one  Federal  lease  be  either 
producing  or  included  in  an  approved 
Surface  Mining  Control  and 
Reclamation  Act  permit  in  order  to  be 
included  in  an  LMU  application? 

8.  What  would  be  a  viable,  working 
definition  of  the  term  "producing"  or 
"production"  under  the  Federal  Coal 
Leasing  Amendments  Act  and  the 
Mineral  Leasing  Act  as  the  term  relates 
to  LMU's?  Should  separate  definitions 
of  "producing"  and  "production"  be 
developed  specifically  for  LMU's?  If  so, 
what  should  the  definition  be? 

The  public  is  invited  to  raise  any 
additional  issues  of  concern  relating  to 
diligent  development  requirements  for 
LMU's  and  submit  suggested  solutions. 

"The  principal  author  of  this  advance 
notice  of  proposed  rulemaking  is  Harold 
Moritz  of  the  Division  of  Solid  Minerals, 
assisted  by  the  staff  of  the  Division  of 
Legislation  and  Regulatory 
Management,  Bureau  of  Land 
Management. 

Dated:  December  6, 1993. 
Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 
IFR  Doc.  93-30257  Filed  12-9-93;  8.45  ami 

■lUJNO  COOC  4310-«4-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

45  CFR  Part  1370 
R1N  0970-AB21 

Family  Violence  Prevention  and 
Services  Programs 

AGENCY:  Administration  for  Children 

and  Families  (ACF),  HHS. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  proposes 
requirements  for  sections  303.  308,  311, 
and  314  of  the  Family  Violence 
Prevention  and  Services  Act,  as 
amended  by  the  Child  Abuse,  Domestic 
Violence.  Adoption,  and  Family 
Services  Act  of  1992  (Pub.  L.  102-295), 
and  is  intended  to  provide  States, 
Indian  tribes  and  other  grantees  with 
information  on  grants  available  under 
these  sections  of  the  statute 


DATES:  Interested  persons  and  agencies 
are  invited  to  submit  written  comments 
concerning  these  proposeo  regulations 
no  later  than  February  8, 1994. 
ADDRESSES:  Comments  should  be 
submitted  in  writing  to  the  Assistant 
Secretary  for  Children  and  Families, 
Attention:  William  D.  Riley,  OCS/DSA, 
Fifth  Floor,  370  L'Enfant  Promenade 
SW.,  Washington,  DC  20447.  or  be 
delivered  to  the  Administration  for 
Children  and  Families,  Office  of 
Community  Services,  Fifth  Floor,  370 
L'Enfant  Promenade  SW.,  Washington, 
DC,  between  8  a.m.  and  4:30  p.m.  on    , 
regular  business  days.  Comments 
received  may  be  inspected  during  the 
same  hours  by  making  arrangements 
with  the  contact  person  shown  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  D.  Riley,  Administration  for 
Children  and  Families,  Office  of 
Community  Services,  Fifth  Floor,  370 
L'Enfant  Promenade  SW.,  Washington. 
IX:  20447,  telephone  (202)  401-5529. 

SUPPLEMENTARY  INFORMATION: 

L  Program  Description 

The  Family  Violence  Prevention  and 
Services  Act  (the  Act)  authorizes 
formula  and  discretionary  grant 
programs  which  fund  a  range  of 
activities  designed  to  both  prevent 
family  violence  and  provide  services  to 
victims  of  family  violence.  Enacted  as 
title  in  of  the  Child  Abuse  Amendments 
of  1984,  the  Act  was  amended  and 
reauthorized  most  recently  by  Public 
Law  102-295.  the  Child  Abuse, 
Domestic  Violence,  Adoption,  and 
Family  Services  Act  of  1992. 

Under  section  303  of  the  Act.  funds 
are  awarded  as  formula  grants  to  States 
and  Indian  tribes  and  tribal 
organizations  to  assist  in  supporting 
activities  to  prevent  incidents  of  family 
violence  and  to  provide  immediate 
shelter  and  related  assistance  for  victims 
of  family  violence  and  their  dependents 
These  grants  have  supplemented  many 
already  established  community-based 
family  violence  prevention  and  service 
activities.  They  also  have  allowed  States 
and  tribes  to  expand  current  service 
programs  and  establish  additional  new 
centers  in  rural  and  underserved  areas, 
on  Native  American  reservations,  and  in 
Alaskan  Native  Villages  and  Regional 
Corporation  Areas.  In  most  areas,  there 
is  private  sector  as  well  as  State  and 
local  funding  for  these  emergency 
shelters. 

Under  section  311  of  the  Act,  added 
by  the  1992  amendments,  formula 
grants  are  available  to  private  non-profit 
State  domestic  violence  coalitions  to 
conduct  activities  to  promote  domestic 
violence  intervention  and  prevention 


and  to  increase  public  awareness  of 
domestic  violence  issues.  Grant  funds 
are  expected  to  support  training  and 
technical  assistance  activities  as  well  as 
public  education  services. 

Discretionary  grants  have  funded  an 
array  of  activities  to  prevent  domestic 
violence  and  to  better  meet  the  needs  of 
victims  of  domestic  violence.  Prior  to 
the  passage  of  Public  Law  102-295,  the 
Department  used  discretionary  funds  to 
support  the  operation  of  the 
Clearinghouse  on  Family  Violence 
Information,  research  activities  with  the 
Bureau  of  Justice  Statistics,  regionally 
based  training  and  technical  assistance 
for  State  and  local  law  enforcement 
personnel  through  the  Department  of 
Justice,  and  technical  assistance  to  State 
and  local  agencies  and  nonprofit 
organizations  administering  family 
violence  prevention  and  services 
programs. 

Tne  1992  amendments  added  a  new 
section  308  to  the  Act  which  requires 
the  Secretary  to  establish  and  maintain 
a  national  resource  center  for  family 
violence  prevention  and  services  and  up 
to  six  special  issue  resource  centers.  The 
national  resource  center  and  the  special 
issue  resource  centers  are  expected  to 
offer  resource,  poUcy,  and  training 
assistance  to  Federal,  State,  and  local 
government  agencies,  to  domestic 
violence  service  providers,  and  to  other 
professionals  and  interested  parties  on 
issues  pertaining  to  domestic  violence. 

The  national  resource  center  is 
expected  to  maintain  a  central  resource 
library  to  collect  and  disseminate 
information  relating  to  the  incidence 
and  prevention  of  family  violence  and 
the  provision  of  immediate  shelter  and 
related  assistance.  The  special  interest 
resource  centers  are  expected  to  provide 
a  specialization,  on  a  nationwide  basis, 
in  at  least  one  area  of  domestic  violence 
service,  prevention,  or  law. 

Discretionary  grants  also  are  awarded 
under  section  314  of  the  Act  to  public 
and  private  non-profit  agencies,  tribes, 
and  tribal  organizations  to  assist  in  the 
development  of  public  information  and 
community  awareness  campaign 
activities  that  will  serve  as  information 
models  for  the  prevention  of  family 
violence. 

n.  New  Statutory  Requirements 

Public  Law  102-295  amended  the 
Family  Violence  Prevention  and 
Services  Act  and  expanded  its  formula 
and  discretionary  grant  programs.  The 
amendments  were  designed  to  increase 
public  awareness  about  domestic 
violence,  enhance  professional  training, 
improve  direct  services  offered  to  family 
violence  victims  and  their  children, 
involve  additional  agencies  in  family 
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violence  prevention  and  services,  and  to 
improve  the  general  administration  of 
the  Act. 

A  summary  of  the  major  amendments 
made  by  Public  Law  102-295  follows: 

•  The  Department  must  make 
available  not  less  than  10  percent  of  the 
appropriations  for  grants  under  section 
303  of  the  Act  to  Indian  tribes,  tribal 
organizations  and  non-profit  private 

Xizations  approved  by  an  Indian 
(sec.  303) 

•  The  match  rate  provided  by  local 
entities  funded  by  the  State  is  required 
to  be  20,  35.  and  50  percent  for  the  1st, 
2nd,  and  3rd  years,  respectively.  This  is 
a  reduction  from  previous  match  rate 
requirements,  (sec.  303) 

•  The  Secretary  must  report  to 
Congress  every  two  years  on  the 
effectiveness  of  the  programs 
administered  under  the  Family  Violence 
Prevention  and  Services  Act.  (sec.  306) 

•  The  Secretary  is  required  to 
establish  a  national  resource  center  and 
up  to  six  technical  assistance  special 
interest  resource  centers  to  provide 
TBSouixx  information,  training  and 
technical  assistance,  (sec  308) 

•  The  Secretary  is  required  to  award 
grants  to  fund  State  domestic  violence 
coahtions  to  further  the  purposes  of 
domestic  violence  intervention  and 
prevention  through  their  work  with 
Judicial  law  enforcement  agencies, 
family  law  judges,  child  protective 
services  agencies,  and  children's 
advocates;  conduct  public  education 
campaigns  regarding  domestic  violence; 
and  participate  in  planning  and 
monitoring  of  the  distribution  of  grants 
and  grant  funds  to  their  State  \mder 
section  303(a).  (sec.  311) 

•  The  Secretary  may  make  grants  to 
public  or  private  non-profit  entities  for 
public  information  campaigns  regarding 
domestic  violence,  (sec.  314) 

•  The  Secretary  is  required  to  publish 
regulations  to  implement  sections  303, 
308,  311.  and  314  of  the  Act.  (sec 
311(h)  and  sec  312(a)) 

in.  Discussion  of  Part  1370— Family 
Violence  Prevention  and  Services 
Programs 

Puq>ose(Sec.  1370.1) 

Sections  311(h)  and  312(a)  of  the 
Family  Violence  Prevention  and 
Services  Act,  as  amended,  require  the 
Secretary  to  publish  regulations 
implementing  sections  303,  308,  311, 
and  314  of  the  Act.  These  proposed 
regulations  would  address  this 
requirement. 

State  and  Indian  Tribal  Grants  (Sec 
1370.2) 

This  section  proposes  requirements 
for  formula  grants  to  States  and  Indian 


tribes  and  tribal  organizations  imder 
section  303  of  the  Act. 

Information  and  Technical  Assistance 
Center  Grants  (Sec.  1370.3) 

This  section  proposes  requirements  to 
support  a  national  resource  center  and 
up  to  six  special  issue  resource  centers 
under  section  308  of  the  Act 

State  Domestic  Violence  Coalition 
Grants  (Sec.  1370.4) 

This  section  purposes  requirements 
for  formula  grants  to  State  domestic 
violence  coalitions  under  section  311  of 
the  Act 

Public  Information  Campaign  Grants 
(Sec.  1370.5) 

This  section  proposes  reqiilrements  to 
fund  discretionary  grants;  for  public 
information  campaigns  under  section 
314  of  the  Act. 

IV.  Impact  Analysis 

Executive  Order  12866 

Executive  Order  12866  requires  that 
regulations  be  reviewed  to  ens\ire  that 
they  are  consistent  with  the  priorities 
and  principles  set  forth  in  the  Executive 
Order.  The  Department  has  determined 
that  this  rule  is  consistent  with  these 
priorities  and  principles.  An  assessment 
of  the  costs  and  benefits  of  available 
regulatory  alternatives  (including  not 
regulating)  demonstrated  that  the 
approach  taken  in  the  regulation  is  the 
most  cost-efiiBctive  and  least 
burdensome  while  still  achieving  the 
regulatory  objectives. 

This  proposed  rule  simply  proposes 
requirements  for  four  ongoing  programs 
authorized  through  the  Family  Violence 
Prevention  and  Services  Act 

Regulatory  Flexibility  Act 

The  Regulatory  Flexa)ility  Act  (Pub. 
L  96-354)  requires  the  Federal 
Government  to  anticipate  and  reduce 
the  impact  of  regulations  and  paperwork 
requirements  on  small  entities.  The 
primary  impact  of  these  rules  is  on  State 
governments,  non-profit  organizations 
and  individuals.  We  certify  that  these 
rules  will  not  have  a  significant  impact 
on  a  substantial  number  of  small  entities 
because  they  simply  estabUsh 
procedures  for  grant  applications  and 
include  no  standards  or  requirements 
which  would  burden  small  entities. 
Thus,  a  regulatory  flexibility  analysis  is 
not  required. 

Paperwork  Reduction  Act 

Sections  1370.2  and  1370.4  of  the 
proposed  rule  contain  information 
collection  requirements  regarding 
activities  supported  by  State  and  Indian 
tribal  grants  awarded  under  section  303 


of  the  Act  and  activities  supported  by 
State  domestifc  violence  coalition  grants 
under  section  311  of  the  Act.  The  public 
reporting  burden  related  to  these 
requirements  is  estimated  to  be  about  16 
hours  each  for  a  grantee  awarded  funds 
under  section  303  and  16  hours  each  for 
a  grantee  avtrarded  funds  imder  section 
311.  The  collection  of  information 
requirements  contained  In  these  rules 
have  been  submitted  to  OMB  for  review 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act.  Other  organizations  and 
individuals  desiring  to  submit 
comments  on  this  Information 
collection  requirement  should  direct 
them  to  (1)  William  D.  Riley. 
Administration  for  Children  and 
Famihes.  Office  of  Community  Services, 
Fifth  Floor,  370  L'Enfant  Promenade 
SW..  Washington,  DC  20447.  and  (2)  the 
Office  of  Information  and  Regulatory 
Affairs.  OMB.  New  Executive  Office 
Building,  room  3206,  Washington,  DC 
20503.  Attention:  Desk  Office  for 
Administration  for  Children  and 
Families,  Department  of  Health  and 
Human  Services.  After  OMB  approval  is 
obtained  we  will  pubUsh  the  OMB 
control  number  in  the  Federal  Register. 

List  of  Subjects  in  45  CFR  Part  1370 

&ant  programs — Social  programs, 
Domestic  violence.  Family  violence, 
Spouse  abuse.  Elder  abuse  and  neglect. 

(Catalog  of  Federal  Domestic  Assistance 
Programs:  93.671.  Family  Violence 
Prevention  and  Services  Program) 

Dated:  October  13, 1993. 
May  Jo  Bane, 
Assistant  Secretary  for  Children  and  Families. 

Approved:  December  3, 1993. 

Donna  E.  Shalala, 

Secretary,  Department  of  Health  and  Human 
Services. 

For  the  reasons  set  forth  in  the 
preamble,  title  45.  chapter  H,  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  by  adding  a  new  part 
1370  to  read  as  follows: 

PAfrr  1370— FAMILY  VIOLENCE 
PREVENTION  AND  SERVICES 
PROGRAMS 

Sec. 

1370.1  Purpose. 

1370.2  State  and  Indian  trit>al  grants. 

1370.3  Information  and  technical  assistance 
center  grants. 

1370.4  State  domestic  violence  coalition 
grants. 

1370.5  Public  information  campaign  grants. 
Authority:  Sections  311(h)  and  312(a)  of 

the  Family  Violence  and  Services  Prevention 
Act,  as  amended  (42  U.S.C  10401  et  seq.) 


64922 

r 


Federal  Register  /  Vol.  58.  No.  236  /  Friday.  December  10.  1993  /  Proposed  Rules 


$137ai    Purpose. 

This  part  addresses  section  303.  308, 
311.  and  314  of  the  Family  Violence 
Prevention  and  Services  Act  (the  Act)^ 
as  amended.  The  Act  authorizes  the 
Secretary  to  implement  programs  for  the 
purposes  of  increasing  public  awareness 
about  and  preventing  family  violence 
providing  immediate  shelter  and  related 
assistance  for  victims  of  family  violence 
and  their  dependents;  and  providing  for 
technical  assistance  and  training 
relating  to  family  violence  programs  to 
States,  tribes,  local  public  agencies 
(including  law  enforcement  agencies, 
courts,  legal,  social  service,  and  health 
care  professionals),  non-profit  private 
organizations  and  other  persons  seeking 
such  assistance.  All  programs 
authorized  under  the  Act  are  funded 
subject  to  the  availability  of  funds. 


i  1370.2    State  and  Indian  Tribal  Grants. 

(a)  Each  grantee  awarded  funds  under 
section  303  of  the  Act  must  meet  the 
statutory  requirements  of  the  Act  and  all 
applicable  regulations.  An 
announcement  which  describes  the 
application  process,  including 
inlionnation  on  other  applicable 
regulations,  is  published  in  the  Federal 
Register. 

lb)  All  grantees  under  this  section 
must  meet  the  requirements  45  CFR  part 
92  and  any  applicable  requirements  of 
45  CFR  part  74  regarding  administration 
of  grants,  including  reporting 
requirements  and  the  periods  for 
obligation  and  liquidation  of  funds. 

(c)(1)  Each  grantee  shall  submit  an 
annual  program  activity  report  which  is 
due  90  days  after  the  end  of  the 
obligation  period.  The  report  shall 
contain: 

(i)  A  description  of  the  major 
activities  supported  by  Family  Violence 
Prevention  and  Services  Act  funds  and 
the  specific  priorities  addressed  by  the 
State,  tribe  or  tribal  organizations; 
(ii)  A  description  of  the  specific 
services  and/or  facilities  funded, 
contracted  with,  or  otherwise  included 
in  the  implementation  6f  the  program 
(e.g.,  shelter,  safe  houses,  related 
assistance); 

(iii)  A  description  of  the 
characteristics  and  demographics  of  the 
persons  served  by  service  or  activity 
(i.e.,  by  shelter  nights,  transportation, 
counseling,  etc.)  and  an  estimate  of  the 
number  of  persons  served  by  each 
service  or  activity;  and 

(iv)  A  description  of  the  prevention 
activities  supported  during  the  program 
year  (i.e..  information  campaigns, 
community  education,  and  public 
awareness  efforts). 

(2)  Each  grantee  must  also  submit 
annual  financial  status  reports,  Standard 


Form  269  (SF-269).  An  interim 
financial  status  report  is  due  90  days 
after  the  end  of  the  obligation  period.  A 
final.financial  status  report  is  due  90 
days  after  the  end  of  the  liquidation 
period. 

(d)  States  and  Indian  tribes  muSt 
provide  documentation  of  the 
procedures  that  have  been  developed 
and  implemented  to  insure  the 
confidentiality  of  records  pertaining  to 
any  individual  provided  family  violence 
treatment  or  services  (sec.  303(a)(2)(E)  of 
the  Act);  and  States  must  provide 
documentation  that  the  State  has  a  law 
or  procedure  that  has  been  implemented 
for  the  eviction  of  an  abusing  spouse 
from  a  shared  household  (sec. 
303(a)(2)(F)  of  the  Act). 

(e)  Approval  of  a  tribal  organization  of 
a  non-profit  organization  to  operate  a 
family  violence  shelter  on  a  reservation 
or  for  projects  designed  to  prevent 
family  violence  shall  be  documented  by 
a  cxurent  tribal  resolution  stating  that 
the  organization  or  agency  has  the 
authority  to  submit  an  application  on 
behalf  of  the  Indian  individuals  in  the 
tribe(s). 


$  1 370.3    Information  and  technical 
asslstanca  center  grants. 

(a)  Each  grantee  awarded  funds  under 
section  308  of  the  Act  must  meet  the 
statutory  requirements  of  the  Act  and  all 
applicable  regulations.  An 
announcement  which  describes  the 
application  process,  including 
information  on  other  applicable 
regulations,  is  published  in  the  Federal 
Register. 

(d)  All  grantees  under  this  section 
must  meet  the  requirements  of  45  CFR 
part  74  regarding  administration  of 
grants,  including  reporting  requirements 
and  the  periods  for  obligation  and 
liquidation  of  funds. 

(c)  Each  grantee  must  submit  annual 
financial  status  reports.  Standard  Form 
269  {SF-269).  An  interim  financial 
status  report  is  due  90  days  after  the  end 
of  the  obligation  period.  A  final 
financial  status  report  is  due  90  days 
after  the  end  of  the  liquidation  period. 

§1370.4   State  domestic  violence  coalition 
grants. 

(a)  Each  grantee  awarded  funds  under 
section  311  of  the  Act  must  meet  the 
statutory  requirements  of  the  Act  and  all 
applicable  regulations.  An 
announcement  which  describes  the 
application  process,  including 
information  on  other  applicable 
regulations,  is  published  in  the  Federal 
Register. 

^)  All  grantees  under  this  section 
must  meet  the  requirements  of  45  CFR 
part  74  regarding  administration  of 


grants,  including  reporting  requirements 
and  the  periods  for  obligation  and 
liquidation  of  funds. 

(c)(1)  Each  grantee  shall  submit  an 
annuai«program  activity  report  which  is 
due  90  days  after  the  end  of  the 
obligation  period.  The  report  shall 
describe  the  coordination,  training  and 
technical  assistance  activities  as  well  as 
public  education  services  supported  by 
grant  funds.  The  report  must  provide  an 
assessment  of  the  effectiveness  of  the 
activities  supported  by  the  grant. 

(2)  Each  grantee  must  also  submit 
annual  financial  status  reports.  Standard 
Form  269  (SF-269).  An  interim 
financial  status  report  is  due  90  days 
after  the  end  of  the  obligation  period.  A 
final  financial  status  report  is  due  90 
days  after  the  end  of  the  liquidation 
period. 

§  1 370.S    Public  information  campaign 
grants. 

(a)  Each  grantee  awarded  funds  under 
section  314  of  the  Act  must  meet  the 
statutory  requirements  of  the  Act  and  all 
applicable  regulations.  An 
announcement  which  describes  the 
application  process,  including 
information  on  other  applicable 
regulations,  is  published  in  the  Federal 
Register. 

(b)  All  private  entities  which  are 
grantees  under  this  section  must  meet 
the  requirements  of  45  CFR  part  74 
regarding  administration  of  grants, 
including  reporting  requirements  and 
the  periods  for  obligation  and 
liquidation  of  funds.  All  other  grantees 
under  this  section  must  meet  the 
requirements  of  45  CFR  part  92  and  any 
applicable  requirements  of  45  CFR  part 
74  regarding  the  administration  of 
grants,  including  reporting  requirements 
and  the  periods  for  obligation  and 
liquidation  of  funds. 

(c)  Each  grantee  must  also  submit 
annual  financial  status  reports.  Standard 
Form  269  (SF-269).  An  interim 
financi,3l  status  report  is  due  90  days 
after  the  end  of  the  obligation  period.  A 
final  financial  status  report  is  due  90 
days  after  the  end  of  the  liquidation 
period. 
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[FR  Doc.  93-30149  Filed  12-9-93;  8:45  am) 
BILUNO  CODE  41M-ei-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

49  CFR  Part  396 

[FilWA  Doclcet  No.  MC-OO-T] 

RIN  2125-nAC47 

Inspection.  Repair  and  Maintenance; 
Rockwell  Disc  Brake  Inspection; 
Reconsideration  of  Petition 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Reconsideration  of  petition; 
reopening  of  docket;  request  for 
comments. 

SUMMARY:  The  FHWA  is  reconsidering  a 
petition  for  rulemaking  received  from 
Rockwell  International  Corporation 
(Rockwell).  Rockwell  petitioned  the 
FHWA  to  amend  appendix  G  to  the 
Federal  Motor  Carrier  Safety 
Regulations,  Minimum  periodic 
inspection  standards,  to  allow  brake 
chambers  activating  the  Rockwell  disc 
brake  an  additional  one-fourth  of  an 
inch  pushrod  stroke  over  that  allowed 
for  similar  brake  chambers  activating 
drum  brakes.  On  July  2, 1992  (57  FR 
29457),  the  FHWA  published  a  notice 
denying  Rockwell's  petition.  The  FHWA 
is  reopening  this  docket  and  requesting 
comments  on  Rockwell's  petition. 
DATES:  Comments  must  be  received  on 
or  before  February  8, 1994. 
ADDRESSES:  Submit  written,  signed 
comments  to  FHWA  Docket  No.  MC- 
90-7,  room  4232,  HCC-10,  Office  of  the 
Chief  Counsel,  Federal  Highway 
Administration,  400  Seventh  Street, 
SW.,  Washington.  DC  20590.  All 
comments  received  will  be  available  for 
examination  at  the  above  address  from 
8:30  a.m.  to  3:30  p.m..  e.t..  Monday 
through  Friday,  except  legal  Federal 
holidays.  Those  desiring  notification  of 
receipt  of  comments  must  include  a  self- 
addressed,  stamped  postcard. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Larry  W.  Minor.  Office  of  Motor  Carrier 
Standards.  (202)  366-2981.  or  Mr.  Paul 
Brennan.  Office  of  the  Chief  Counsel. 
(202)  366-1350.  Federal  Highway 
Administration.  Department  of 
Transportation,  400  Seventh  Street, 
SW..  Washington.  DC  20590.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m., 
e.t.,  Monday  through  Friday,  except 
legal  Federal  holidays. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  December  7. 1988  (53  FR  49402). 
the  FHWA  published  the  final  rule  on 
periodic  inspection  of  commercial 
motor  vehicles.  The  final  rule  codified 


detailed  inspection  criteria  under 
appendix  G  to  subchapter  B  of  chapter 
III.  title  49.  Code  of  Federal  Regulations. 
The  criteria  include  readjustment  limits 
for  airbrake  systems. 

Rockwell  submitted  a  petition  for 
reconsideration  of  the  final  rule  on 
January  4. 1989.  Rockwell  stated  that 
"the  necessary  stroke  requirements  of 
the  air  disc  brake  have  not  been 
addressed  in  the  subject  rule.  "  In 
discussing  its  concerns  Rockwell 
explained: 

Unlike  drum  brakes,  where  the  lining- 
to-drum  clearances  increase  as  the  brake 
com(>onents  heat  during  braking,  the 
disc  brake  operates  exactly  the  reverse. 
As  the  brakes  heat,  the  rotor  disc-to- 
lining  clearances  decrease,  resulting  in 
brake  fade  resistance  and  continued 
excellent  braking  ability.  Because  of  this 
lining-to-rotor  disc  decrease  in 
clearance  during  braking,  the  brake 
must  be  initially  set  up  to  operate  with 
a  greater  lining-to-rotor  disc  clearance 
than  a  drvun  brake.  If  this  extra 
clearance  is  not  provided,  there  is  a 
possibility  (of  brake  drag  after  heavy 
braking]  with  resultant  brake 
overheating  and  its  potential  serious 
outcome.  The  Rockwell  automatic  slack 
adjusters  for  the  disc  brake  are, 
therefore,  designed  to  allow  a  slightly 
longer  stroke  range  than  the  Rockwell 
automatic  slack  adjusters  that  are  used 
with  the  drum  brakes.  These  disc  brake 
slack  adjusters  operate  with  an 
approximate  V*"  longer  stroke  range 
than  their  drum  brake  counterparts. 
This  slightly  longer  stroke  range  assures 
that  brake  drag  does  not  occur. 

Rockwell  •   •  •  has  been  attempting 
to  rectify  the  air  disc  brake  requirement 
for  additional,  allowable  automatic 
slack  adjuster  stroke  for  the  needed 
lining-to-rotor  disc  clearance  with  both 
the  FHWA  and  the  Commercial  Vehicle 
Safety  Alliance  (CVSA)  since  1986. 
Prior  to  1986  both  the  CVSA  inspection 
criteria  and  the  DOT  Motor  Carrier 
Safety  Training  Text  •  *  •  allowed 
extra  brake  chamber  stroke  for  air  disc 
brakes  before  this  allowance  was 
omitted  from  both  the  CVSA  Vehicle 
Out-Of-Service  Criteria  and  the  DOT 
Motor  Carrier  Safety  Training  Text.  As 
a  result  of  this  omission,  Rockwell  on 
October  15, 1986  met  with  the  FHWA 

*  •  *  to  request  reinstatement  of  the 
disc  brake  stroke  criteria  as  outlined  in 

•  *  •  (our)  June  25, 1987  attachment 
(letter  to  the  FHWA).  Rockwell  has  also 
met  formally  on  three  occasions  with 
the  CVSA  Vehicle  Committee  to  present 
data  and  request  the  reinstatement  of 
the  disc  brake  criteria.  *  *  *  As  part  of 
this  process,  Rockwell  has  submitted  to 
the  CVSA  extensive  vehicle  test  results 
including  parking  and  stopping  data  for 


both  disc  and  cam  brakes.  This  data 
gathered  two  fionths  ago  at  the 
Transportation  Research  Center  of  Ohio 
((TRC)),  utilizing  TRC  drivers  and  with 
DOT  personnel  present  at  key  tests, 
supported  Rockwell's  engineering 
analysis  that  vehicles  equipped  with 
disc  brakes  utilizing  the  needed  extra 
brake  chamber  stroke  meet  or  exceed  the 
National  Highway  Traffic  Safety 
Administration's  MVSS  #121  (Federal 
Motor  Vehicle  Safety  Standard  No.  121) 
requirements  as  well  as  equaling  or  out- 
performing similar  vehicles  equipped 
with  cam  brakes  in  both  grade  holding 
and  high  speed  stop  (stopping)  tests. 

Rockwell  proposed  that  the  following 
readjustment  limits  be  used  for  air  disc 
brakes: 


Clamp  type  chamber 

Maximum 
stroke  at 
wtiich  brakes 
shoukj  be  re- 
adjusted 

16 

2 

20 

2 

24  

2 

24  (long  strot<e) 

2y« 

30 

2V4 

On  May  2, 1990,  the  FHWA  published 
a  notice  requesting  comment  on 
Rockwell's  petition  (55  FR  18355).  The 
notice  of  petition  included  several 
questions  for  commenters  to  consider. 

1.  Should  appendix  G  to  subchapter  B 
be  amended  to  allow  the  Rockwell 
petition? 

2.  If  the  Rockwell  petition  is  granted 
allowing  the  additional  one-fourth  inch 
pushrod  stroke  for  disc  brakes,  do  you 
foresee  any  problems  in  enforcement? 

3.  If  the  Rockwell  petition  is  granted, 
do  you  foresee  any  problems  in 
maintaining  the  disc  brake  assembly, 
including  the  automatic  slack  adjuster, 
within  the  requested  pushrod  stroke? 

4.  Would  there  be  any  enforcement 
problems  created  by  allowing  a  different 
standard  between  those  disc  brakes  with 
automatic  slack  adjusters  and  those  with 
manual  adjusters? 

5.  Would  granting  the  relief  requested 
have  any  effect  on  the  braking  efficiency 
as  it  relates  to  safe  stopping  distance? 

The  FHWA  received  nine  comments 
to  the  notice  of  petition  fi'om:  the 
American  Trucking  Associations  (ATA); 
Bendix  Heavy  Vehicle  Systems  Group  of 
Allied-Signal,  Inc.  (Bendix);  the 
Commercial  Vehicle  Safety  Alliance 
(CVSA);  the  State  of  Connecticut, 
Department  of  Motor  Vehicles;  Eaton 
Corporation;  Ford  Motor  Company; 
Lucas  Automotive;  Maine  State  Police: 
and  the  Maryland  State  Police.  All  of 
the  commenters.  with  the  exception  of 
Bendix.  were  opposed  to  granting  the 
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petition.  Bondix  neither  endorsed  nor 

rejected  the  Rockwell  petition,  but 
commented  on  "issues  that  deserve 
further  consideration." 

The  FHWA  denied  the  Rockwell 
petition  in  a  notice  published  on  )uly  2. 
1992  (57  FR  294571.  The  FHWA 
concluded  that: 

The  brake  adjustment  criteria  of  appendix 
C  should  be  based  on  the  output 
characteristics  of  the  brake  chamber,  not  on 
the  type  of  air  brake  or  the  type  of  brake 
adjuster  being  used.  The  Rockwell  disc  brake 
design  uses  brake  chambers  similar  if  not 
identical  to  the  brake  chambers  used  with 
drum  brakes.  As  air  pressure  is  exerted  on 
the  diaphragm,  the  pushrod  is  extended.  The 
slack  adjuster  transfers  the  linear  motion  of 
the  pushrod  into  rotational  movement  of  the 
pwwershai't  of  the  disc  brake.  Rotation  of  the 
powershafl  damps  the  hake  pads  a^nst  the 
disc  As  the  output  force  from  the  brake 
chamber  decreases,  the  clamping  force 
against  the  discs  decreases. 

Brake  adjustment  (pushrod  stroke]  greatly 
affects  the  amount  of  torque  that  can  be 
generated  by  the  brake.  Braking  effectiveness 
decreases  with  increasing  stroke.  The 
decrease  in  braking  force  begins  before  the 
pushrod  stroke  reaches  the  current  limits  and 
accelerates  rapidly  as  the  fiiU  stroke  or 
"bottgnout"  point  is  reached.  The  current 
brakii  adjustment  limits  reflect  the  maximum 
pushrod  stroke  before  the  output  force  of  the 
brake  chamber  falls  below  acceptable  levels. 
The  levels  used  by  the  FHWA  in  appendix 
G  are  consistent  with  the  recommended 
limits  available  from  air  brake  manufacturers. 

The  FHWA  does  not  believe  that  an 
amendment  to  appendix  G  is  necessary  to 
accommodate  the  use  of  air  disc  brakes. 
Rockwell  has  indicated  that  design 
considerations  for  the  air  disc  brake  result  in 
the  "occasional  violation"  of  the  current 
pushrod  stroke  limits.  The  FHWA  docs  not 
believe  that  safety  standards  should  be 
amended  because  a  manufacturer's  design 
results  in  occasional  violations.  Rockwell  has 
not  sho%vn  that  disc  brakes  inherently  require 
additional  stroke. 

A  complete  review  of  the  comments  is 
also  included  in  the  notice. 

Rockwell  Request  for  Reconsideration 

On  August  18. 1992,  Rockwell  and  the 
FHWA  met  to  discuss  the  petition. 
Rockwell  believed  the  July  2, 1992. 
decision  may  have  been  founded  on 
incomplete  or  misstated  information. 
The  Federal  Highway  Administrator,  in 
an  August  21, 1992.  letter,  notified 
Rockwell  that  the  FHWA  would  reopen 
the  matter  by  issuing  a  subsequent 
notice  to  "assure  that  all  relevant 
information  is  compiled,  fully  analyzed, 
and  considered."  Therefore,  this  notice 
of  reconsideration  of  the  Rockwell 
petition  includes  a  detailed  discussion 
of  the  data  submitted  by  Rockwell.  All 
information  submitted  by  Rockwell  is 
included  in  FHWA  Docket  No.  MC-90- 
7, 


Discussioa  of  RockweU'a  Disc  Brake 
Data 

1986  Presentation  of  Data 

On  October  15. 1986.  Rockwell  gave 
a  pres^itation  to  the  FHWA  about  its 
disc  brake  system.  Several  specific 
issues  were  covered  in  Rockwell's 
technical  discussion  as  set  forth  below. 

Output  Force  Reduction  With  'A" 
Increase  in  Pushrod  Stroke 

The  output  force  for  the  disc  brake 
system  using  a  type  24  brake  chamber 
is  reduced  by  2.6  to  11.9  percent  when 
the  pushrod  stroke  is  increased  to  2 
inches.  "Calculations  at  the  increased 
stroke  and  maximum  pressure  indicate 
that  the  vehicle  20  mph  stopping 
distance  increase  is  minimal,  i.e.  [0.9]— 
2.2  feet  and  is  still  within  the  [FHWA] 
35  foot  requirement  for  vehicle 
performance  (§  393.52)." 

Rockwell  states: 

(Aln  increase  in  stopping  distance  will 
only  occur  at  maximum  available  chamber 
pressure.  At  any  pressure  lower  than  the 
maximum,  the  driver  has  only  to  increase  the 
application  pressure  slightly  to  achieve 
minimum  stopping  distance  for  the  situation 
at  hand.  Rockwell  has  conducted  many 
pressure  spectrum  analyses  of  vehicles  in 
service  which  indicate  that  a  maximum 
pressure  stop  is  very  rare  indeed. 

Dynamometer  Tests  of  the  Output 
Torque 

Dynamometer  tests  indicate 
"increasing  torque  output  with 
increasing  pressure  even  beyond  the  IV4 
inch  to  2  inch  stroke  range  for  Type  24 
and  Type  30  service  chambers.  •  *  *  In 
addition,  disc  brakes  do  not  have  an 
increase  in  chamber  stroke  from  the 
static  to  the  dynamic  mode.  In  fact, 
often  the  dynamic  stroke  for  a  disc  brake 
is  less  than  the  static  stroke  *  *  *." 

Deflection  Characteristics  and 
Temperature  Expansion  of  Disc  Brakes 

Rockwell  states  that  "the  geometry, 
temperature  expansion  and  deflection 
characteristics  of  disc  brakes  suggest 
that  additional  stroke  allowances  in  the 
initial  or  brake  off  state  are  required." 
The  total  brake  pad  swell  and  rotor 
expansion  is  0.054  inches  at  1000  'F  for 
materials  used  in  the  1986  tests.  "If 
[0.05]  inches  of  clearance  is  allowed  in 
the  free  state,  •  •  •  the  current 
recommended  chamber  strokes  will  be 
exceeded  at  85  psi  if  high  temperature 
drag  is  to  be  prevented." 

1988  Vehicle  Performance  Test  Data 

On  October  25, 1988.  Rockwell 
presented  results  of  vehicle  performance 
tests  to  the  CVSA  Vehicle  Committee. 
The  tests  were  performed  at  the 
Transportation  Research  Center.  East 


Liberty.  Ohio,  on  October  11. 19.  and 

20. 1988,  and  compared  brake 
performance  of  vehicles  equipped  with 
disp  brakes  and  vehicles  equipped  with 
drum  brakes.  Straight  trucks  (gross 
weighf  6f  35,000  pounds)  and  tractor- 
semi-trailer  combinations  (gross  weight 
of  80,000  pounds)  were  tested.  A  more 
detailed  description  of  the  test  vehicles 
and  their  respective  brake  systems  is 
provided  in  written  material  and  video 
tapes  submitted  by  Rockwell.  This 
material  also  includes  video  tapes  of  the 
performance  tests.  Test  conditions  were: 
.  20-percent  grade  holding;  drawbar  pull 
(only  for  the  combination  vehicles  with 
the  tractor  parking  brakes  applied);  20 
mph  stopping  distance  (only  for  the 
combination  vehicles);  and  60  mph 
stopping  distance. 

Stopping  Distance  Tests 

The  20  mph  stopping  distance  tests  of 
the  tractor-semi-trailers  show  that  the 
disc-braked  vehicle  (pushrod  stroke  at 
2V4  inches)  had  stopping  distances 
greater  than  those  for  the  drum-braked 
vehicle  (pushrod  stroke  at  2  inches)  in 
four  of  the  five  test  runs  RocJ(.well 
discussed.  The  application  pressures 
used  in  the  five  test  runs  were  20. 40. 
60.  80  and  100  psi.  The  test  run  in 
which  the  brake  application  pressure 
was  40  psi  is  the  only  case  in  which  the 
disc-braked  vehicle  had  a  shorter 
stopping  distance. 

The.60  mph  stopping  distance  tests  of 
the  tractor-semi-trailers  show  that  the 
disc-braked  vehicle  (pushrod  stroke  at 
2V4  inches)  had  stopping  distances 
greater  than  those  for  the  drum-braked 
vehicle  (pushrod  stroke  at  2  inches)  at 
application  pressures  of  20  psi  and  40 
psi.  At  60,  80  and  100  psi  the  disc- 
braked  vehicle  had  shorter  stopping 
distances  than  the  drum-braked  vehicle. 
At  60  and  80  psi,  the  disc-brake  vehicle 
had  stopping  distances  of  400.1  and 
354.7  feet  respectively.  These  distances 
were  each  approximately  13  feet  shorter 
than  those  recorded  for  the  drum-braked 
vehicle.  At  100  psi  the  disc-braked 
vehicle  had  a  stopping  distance  of  303.4 
feet  while  the  drum-braked  vehicle  had 
a  stopping  distance  of  341.0  feet. 

The  60  mph  stopping  distance  tests 
for  the  straight  truck  were  driver-best- 
eifoTt  tests.  The  application  pressures 
were  not  reported.  The  tests  ccmipared 
the  performance  of  the  disc  brake 
system  with  pushrod  stroke  of  2 V4  inch 
and  the  drum  brake  system  with  the 
pushrod  stroke  of  2  inches.  Three  stops, 
with  an  average  distance  of  265.6  feet, 
were  recorded  for  the  disc-braked 
vehicle.  Six  stops  with  an  average 
distance  of  301.7  faet  were  recorded  for 
the  drum-braked  vehicle.  However, 
three  of  the  six  drum  brake  tests 
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recorded  stopping  distances  less  than 
300  feet,  and  the  average  for  the  three 
shortest  stopping  distances  was  285.1 

20-Percent  Grade  Holding  Results 

The  20-percent  grade-holding  test 
information  provided  by  Rockwell 
included  results  from  four  initial  brake 
temperatures  for  the  tractor-semi- 
trailers: 500  "F.  600  "F.  650  'F.  and  700 
•F.  The  disc-braked  vehicle  had  parking 
brakes  on  each  of  the  tandem  axles  on 
the  tractor  and  trailer.  The  drum-braked 
vehicle  had  parking  brakes  on  only  one 
of  the  tandem  axles  on  the  tractor,  and 
one  of  the  tandem  axles  on  the  trailer. 

During  the  grade-holding  tests  for  the 
disc-braked  tractor-semi-trailer  (pushrod 
stroke  of  2V4  inch)  facing  uphill,  the 
vehicle  "crept"  when  the  initial  brake 
temperature  was  700  "F.  At  an  initial 
brake  temperature  of  650  °F  the  disc 
brakes  held  while  the  brakes  cooled  to 
ambient  temperature.  The  results  for  the 
tractor-semi-trailer  facing  downhill 
indicate  the  brakes  held  while  the 
brakes  cooled  from  an  initial 
temperature  of  600  °F  to  ambient 
temperature. 

Tne  grade-holding  tests  for  the  drum- 
braked  tractor-semi-trailer  (pushrod 
stroke  of  2  inches)  facing  uphill 
recorded  the  greatest  initial  temperature 
at  which  the  brakes  would  hold  as  500 
"F.  The  results  for  the  tractor-semi- 
trailer facing  downhill  indicate  that  the 
brakes  held  when  the  initial 
temperature  was  600  "F. 

Tne  grade-holding  tests  for  the  two- 
axle  straight  truck  (pushrod  stroke  of 
2  V4  inches  for  the  disc-braked  vehicle, 
2  inches  for  the  drum-braked  vehicle) 
included  results  from  three  initial  brake 
temperatures:  100  "F,  600  "F,  700  'F. 
Rockwell  indicated  that  the  disc-braked 
truck  was  not  able  to  hold  the  grade 
(facing  uphill  and  facing  downhill) 
when  the  initial  brake  temperature  was 
700  'F.  With  an  initial  temperature  of 
600  "F,  the  disc  brakes  held  while  the 
brakes  cooled  to  200  "F. 

The  grade-holding  tests  for  the  drum- 
braked  vehicle  indicate  that  the  parking 
brakes  held  when  the  initial 
temperature  was  100  "F  but  did  not  hold 
when  the  initial  temperature  was  600 
"F.  Results  for  temperatures  between 
100  "F  and  600  'F  were  not  provided. 

Drawbar  Pull 

The  drawbar  test  was  performud  on 
the  tractor-semi-trailer  vehicles  to 
measure  the  parking  brake  retardation 
force  (using  only  the  tractor  parking 
brakes).  As  noted  in  the  20-percent 
grade  holding  test,  the  disc-braked 
vehicle  had  parking  brakes  on  each  of 
the  tandem  axles  on  the  tractor.  The 


drum-braked  vehicle  had  parking  brakes 
on  only  one  of  the  tandem  axles  on  the 
tractor.  The  disc-braked  vehicle  had  a 
retardation  force  of  12,500  pounds  in 
both  the  forward  and  reverse  directions. 
The  drum-braked  vehicle  had  a 
retardation  force  of  10,750  pounds  in 
the  forward  direction  and  11,000 
pounds  in  the  rear  direction. 

1989  Dynamometer  Test  Data 

On  September  27, 1991.  Rockwell 
presented  additional  information  to  the 
FHWA.  This  data  consisted  of  three 
dynamometer  tests  performed  on  July  5, 
July  7,  and  July  11, 1989.  Rockwell 
indicated  that  the  slack  adjuster(s)  used 
in  the  dynamometer  tests  were  not 
manufactured  by  Rockwell. 

The  July  5, 1989,  brake  retardation 
data  showed  a  pushrod  stroke  of  2.03 
and  2.13  inches  with  rotor  temperatures 
of  618  "F  and  625  *F  and  application 
pressures  of  70  and  80  psi  respectively. 
The  brake  recovery  test  data  (twenty 
sequences)  indicates  the  minimum 
pushrod  stroke  was  2.06  inches 
(maximum  application  pressure  of  77 
psi,  minimum  application  pressure  52 
psi)  while  the  maximum  stroke  was  2.20 
inches  (maximum  application  pressure 
of  89  psi,  minimum  application 
pressure  51  psi).  The  60  mph  brake 
performance  tests  indicate  pushrod 
strokes  of  2.11  inches  and  2.26  inches 
at  application  pressures  of  90  and  100 
psi  respectively.  The  20  mph  and  50 
mph  brake  performance  tests  produced 
pushrod  strokes  less  than  two  inches. 

The  July  7, 1989,  data  was  similar  to 
the  July  5, 1989,  data.  However,  only 
four  of  the  twenty  recovery  sequences 
produced  pushrod  strokes  of  2  inches  or 
greater.  The  longest  pushrod  stroke  was 
2.03  inches  (maximum  application 
pressure  of  72  psi,  minimum 
application  pressure  of  54  psi).  All  of 
the  remaining  recovery  sequences 
resulted  in  pushrod  strokes  between 
1.95  inches  and  1.99  inches  (nine 
recovery  sequences  at  1.95  inches,  one 
at  1.96  inches,  four  at  1.97  inches  and 
two  at  1.99  inches). 

The  July  11. 1989.  brake  retardation 
data  indicate  a  pushrod  stroke  of  2.01 
inches  with  a  rotor  temperature  of 
539°  F  and  an  application  pressure  of  80 
psi.  The  twenty  brake  recovery 
sequences  did  not  include  any  cases  in 
which  the  pushrod  stroke  exceeded  two 
inches.  Fifteen  of  the  twenty  sequences 
resulted  in  a  pushrod  stroke  of  1.84 
inches.  Four  of  the  sequences  resulted 
in  a  pushrod  stroke  of  1.83  inches  and 
one  of  the  sequences  resulted  in  a 
pushrod  stroke  of  1.87  inches.  The  brake 
performance  tests  produced  several 
cases  with  a  pushrod  stroke  of  two 
inches  or  greater.  During  the  20  mph 


test  the  pushrod  stroke  was  2.02  inches 
with  an  application  pressure  of  100  psi. 
The  50  mph  stopping  test  resulted  in  a 
pushrod  stroke  of  2.00  inches  at  90  psi, 
and  2.09  inches  at  100  psi.  The  60  mph 
stopping  test  resulted  in  pushrod 
strokes  of  2.08  inches,  2.20  inches,  and 
2.31  inches  with  application  pressures 
of  80, 90  and  100  psi,  respectively. 

1991  Pushrod  Stroke  Data  Comparison 
Between  the  Disc  Brake  System  With  a 
Rockwell  ASA  and  a  Competitor's  ASA 

On  August  20, 1992,  Rockwell 
submitted  data  comparing  the  pushrod 
stroke  of  the  disc  brake  system  using 
Rockwell  automatic  slack  adjusters 
(ASAs)  and  a  competitor's  ASAs. 
Rockwell  states: 

The  data  was  acquired  during  the 
inspection  of  twelve  tractor  units  in 
September  1991.  Six  of  the  units  were 
equipped  with  Rockwell  automatic  slack 
adjusters  and  six  were  equipped  with  a 
competitor's  automatic  slack  adjusters.  The 
front  axles  were  equipped  with  type  16  air 
chambers  and  the  rear  axles  were  equipp>ed 
with  type  24  long  stroke  air  chambers. 
Measurements  were  taken  at  a  brake 
application  pressure  of  90  psi  with  a  rule 
graduated  in  Vie  inch  increments. 

Rockwell's  summary  of  the  pushrod 
stroke  measurements  from  1991  is 
provided  below.  Rockwell  did  not 
describe  the  vehicles  ust'd  in  the  tests  or 
the  brake  temperatures  at  which  the 
pushrod  stroke  measurements  were 
taken.  Nevertheless,  the  rear  axle 
comparison  data  that  Rockwell  provided 
with  its  August  20, 1992,  letter  suggest 
that  the  vehicle  was  a  three-axle  truck 
or  truck-tractor. 


Rockwell 
ASA 

Com- 
petitors 
ASA 

Front  axle  comparison: 

Maximum  stroke  .... 

1.75 

2.19 

Minimum  stroke 

1.38 

1.63 

Average  stroke 

1.53 

1.80 

Rear  axles  (tandem) 

companson: 

Maximum  stroke 

2.06 

2.00 

Minimum  stroke 

1.69 

1.69 

Average  stroke 

1.88 

1.85 

Rockwell  believes  the  1991  data 
summarized  above  support  its  claim 
that  "replacement  of  the  Rockwell 
automatic  slack  adjuster  with  a  different 
adjuster  would  not  be  a  viable  solution 
of  the  stroke  limit  issue  '  Rockwell 
states  "the  need  for  a  loii^^er  stroke  is 
inherent  in  the  air  disc  brake  itself,  and 
is  not  sensitive  to  the  particular  slack 
adjuster  used  on  the  system." 

In  response  to  the  FHW  A's  request  for 
information  about  \hf  mrnber  of  disc- 
braked  vehicles  cited  t>ir  violation  of  the 
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braka  readjustnient  limits.  Rockwell 
states: 

While  wre  (lo  not  hav«  complete 
infonnaHon  to  enable  an  answer  to  that 
question,  yn  thought  it  would  be  helpful  to 
enclose  copies  of  two  letters  trom  maior  Beet 
customers.  These  tetters  were  writteo  in 
support  of  Rockwell's  petition  for 
reconsideration  after  the  close  of  the 
cornmenf  period.  These  letters  reiterate  our 
customer's  strong  satisbction  with  the 
performance  of  the  air  disc  brake  system  and 
express  their  concern  that  the  regulatory 
standards  for  maximum  stroke  will  adversely 
affect  the  future  of  the  air  disc  brakes. 

The  two  fleet  customers  Rockwell  refers 
to  are  Perdue  Farms,  Incorporated  and 
Shell  Oil  Company.  Both  fleets  sent 
letters  to  the  FHWA  in  late  1991.  The 
letters  are  included  in  FHWA  Docket 
MC-90-7. 

Concerns  of  Motor  Carriers  Using 
Rockwell  Disc  Brakes 

Rockwell  indicated  that  motor  carriers 
using  the  Rockwell  disc  brake  system 
have  had  problems  with  brake 
adjustment  violations  and  vehicles 
being  placed  out  of  service.  Rockwell 
did  ngt  provide  specific  figures  on  the 
total  number  of  vehicles  currently  in 
service,  and  the  percentage  that  are 
placed  out  of  service  within  a  given 
period  of  time.  The  FHWA  did  not 
receive  any  comments  from  motor 
carriers  in  response  to  the  May  2, 1990, 
notice. 

Waste  Management.  Inc.  (Waste 
Management),  however,  did  express 
support  for  the  Rockwell  petition.  Waste 
Management  and  Rockwell  met  with  the 
FHWA  in  Washington,  DC.  on 
September  27, 1991.  Waste  Management 
has  more  than  4,000  vehicles  equipped 
with  air  disc  brakes.  Waste  Management 
states: 

Chir  maintenance  program  calls  for  brake 
cofiiponent,  operation  and  adjustment 
inspection  every  150  hours  of  operatioa  or 
every  45  days,  whichever  occurs  first.  As 
with  any  component,  and  particularly 
components  such  as  brakes  associated  with 
the  safe  operation  of  the  vehicle,  any  noted 
discrepancies  are  corrected  betore  releasing 
the  vehicle  for  service.  In  our  experience,  the 
air  disc  brake  does  not  require  hiequent  brake 
adjustment 

With  regard  to  problems  noted  during 
roadside  inspections.  Waste 
Management  believes  the  FHWA  should 
grant  Rockwell's  petition  "so  that  safety 
conscious  fleets  already  equipp)ed  and 
operating  with  these  superior  brakes 
will  not  continue  to  be  subjected  to 
needless  tickets  and  fines."  Waste 
Management  did  not  provide  any 
specific  information  on  the  frequoicy 
with  which  their  disc-braked  vehicles 
are  dted  for  improper  brake  adjustment. 


In  November  asid  December  1991,  the 
FHWA  received  letters  from  four  motor 
carrwrs  (The  Arundel  Corporatim. 
Provost  Bulk  Transport,  Inc..  Perdue 
Farms  Incorporated,  and  Shell  Oil 
Company)  in  support  of  the  Rockwell 
p>etition.  None  c^  the  letters  included 
technical  data  or  information 
quantifying  problems  with  braka 
adjustment. 

Request  for  Comments 

The  FHWA  is  requesting  comments 
on  the  Rockwell  petition  and  the  data 
Rockwell  submitted  in  support  of  its 
petition. 

1.  Roadside  inspection  data  indicate 
that  airbrake  system  deficiencies  are  the 
most  frequent  reasons  heavy  trucks  are 
placed  out  of  service.  The  most  common 
airbrake  system  deficiency  is  improper 
brake  adjustment.  Are  the  brake 
adjustment  prt^lems  described  by 
Rockwell  "inherent"  to  disc  brake 
systems,  or  are  they  comparable  to  the 
brake  adjustment  problems  with  drum 
brake  systems? 

2.  Does  the  Rockwell  comparison 
between  the  performance  of  disc-braked 
vehicles  (with  pushrod  stroke  at  2V4 
inches)  and  the  performance  of  dnmi* 
braked  vehicles  (with  pushrod  stroke  at 
2  inches)  provide  conclusive 
information  about  the  safety  of 
operaticA  of  a  disc-braked  vehicle  with 
pushrod  strokes  in  excess  of  the 
readjustment  limits  in  appendix  G?  The 
FHWA  notes  that  such  a  comparison  is 
one  in  which  both  vehicles  would  be 
placed  out  of  service.  The  FHWA 
requests  comments  on  how  the  FHWA 
should  interpret  data  which  indicate 
that  a  disc-braked  vehicle  (with  brakes 
at  2V4  inches  pushrod  stroke)  performs 
better,  under  some  circumstances,  than 
a  drum-braked  vehicle  that  would  be 
placed  out-of-service  for  improper  brake 
adjustment 

3.  Are  the  methods/procedures 
Rockwell  uses  to  compare  disc  brake 
performance  with  druin  brake 
performance  technically  valid?  Does  the 
comparison  indicate  that  a  disc-braked 
vehicle  with  pushrod  strokes  in  excess 
of  the  readjustment  limits  in  appendix 
G  has  braking  efficiency  or  performance 
comparable  to  that  of  a  dnun-braked 
vehicle  with  brakes  adjusted  to  comply 
with  the  Umits  in  appendix  G? 

4.  The  FHWA  notes  that  the  Rockwell 
data  shows  several  cases  in  which 
initial  test  temp)eratures  were  at  600  °F 
and  above.  As  explained  by  Rockwell, 
"disc  brakes  wl;en  hot  run  at  reduced 
clearance  while  hot  drum  brakes  run  at 
increased  clearance  and  chamber 
stroke."  If  the  Rockwell  petition  is 
granted,  disc-braked  vehicles  with 
pushrod  strokes  almost  V*  inch  greater 


than  the  readjustment  limits  of 
appetKiix  G  would  pass  roadside 
inspections  and  the  annual  inspection 
irrespective  of  the  temperature  of  the 
brake  at  the  time  of  the  inspection.  If  the 
pushrofl  stroke  is  near  the  2V4-inch  limit 
(e.g.,  2Vie  inches)  while  the  temperature 
is  almost  700  T,  would  the  pushrod 
stroke  be  in  excess  of  2V4  inches  at 
temperatures  250  to  400  "F  lower? 
Should  the  possibility  of  longer  pushrod 
strokes  at  low  to  moderate  brake 
temperature  (e.g..  200  to  450  °F)  be  a 
consideration  in  the  evaluation  of  the 
petition? 

5.  Rockwell  states  that  "an  increase  in 
stopping  distance  will  only  occur  at 
maximum  available  chamber  pressure" 
when  the  additional  pushrod  stroke  is 
allowed.  Rockwell  also  states  that  a 
"maximum  pressure  stop  is  very  rare 
indeed."  The  FTIWA  believes  Rockwell 
is  correct  in  its  assertion  about  the 
frequency  of  maximum  pressure  stops. 
Such  stops  are  generally  associated  with 
emergency  situations.  Would  allowing 
the  additional  V4-inch  pushrod  stroke 
decrease  the  effiectiveness  of  the  brakes 
during  their  most  critical  application — 
a  panic  stop— or  would  the  alleged 
superiority  of  the  disc  brakes  result  in 
shorter  stopping  distances  anyway? 

6.  Rockwell  indicated  that  "certain 
initial  design  considerations"  which 
were  required  for  the  air  disc  brake 
result  in  the  "occasional  violation"  of 
the  brake  readjustment  limits  used  in 
roadside  inspections  and  in  appendix  G 
to  subchapter  B.  Rockwell  limited 
discussion  to  clearance  between  the 
rotors  and  pads.  Could  design 
considerations  which  were  not 
discussed  (e.g.,  length  of  the  slack 
adjuster,  dimensions  of  the  power  shaft, 
stiffness  of  the  brake  chamber  mounting 
brackets  and  caliper)  contribute  to 
pushrod  stroke  problems  of  the  nature 
that  Rockwell  described? 

7.  The  brake  readjustment  limits  of 
appendix  G  are  generally  80-percent  of 
pushrod  stroke  for  the  specific  type  of 
brake  chamber.  (Example:  In  the  case  of 
the  Type  30,  clamp  chamber,  the  2-inch 
readjustment  limit  is  80  percent  of  the 
2V^-inch  maximum  distance  the 
pushrod  can  travel  before  the  chamber 
"bottoms  out.")  If  the  petition  is 
granted,  the  reserve  stroke  for  a  Type  30 
brake  chamber  used  in  a  disc  brake 
system  would  be  reduced  bom  */i  inch 
to  V4  inch.  Is  a  V4-inch  reserve  stroke 
adequate  to  ensure  the  safe  operation  of 
vehicles  equipped  with  disc  brakes? 

8.  Does  the  informatioo/data  provided 
by  Rockwell  provide  documentation  of 
the  existence  of  a  problem  that  can  only 
be  resolved  by  amending  appendix  G  to 
subchapter  B? 
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The  FHWA  requests  that  conunenters 
address  the  specific  questions  above. 
The  FHWA  also  encourages  conunenters 
to  include  a  discussion  of  any  other 
issues  that  the  commenters  believe  are 
relevant  to  the  evaluation  of  Rockwell's 
petition. 

List  of  Striijects  in  49  CFR  Part  396 

Highway  safety.  Motor  carriers,  and 
Motor  vehicle  safety. 

Authority:  49  U.S.C  3102;  49  U.S.Q  app. 
2505:  49  CFR  1.48. 

Issued  on:  December  3. 1993. 
Radney  E.  SUter. 
Federal  m^way  Administrator. 
IFR  Doa  93-30210  Filed  12-9-93;  8:45  rni] 
BiuiNQ  coot  4«i»-aa-p 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 

RIN  1018-AC09 

Endangered  and  Threatened  Wildlife 
and  Plants;  Thirty-day  Extension  on 
the  Proposed  Rule  To  List  the  Mine's 
Emerald  Dragonfly  (Somatochiora 
HIneana)  as  Endangered 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule;  notice  of 

extension  of  comment  period  and  public 

hearing  request  deadline. 

'  ■  1  -  I.  ■  -  .1 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  extends  for  30  days  the 
period  during  which  it  will  accept 
comments  and  requests  for  public 
hearings  on  the  proposed  rule  (58  FR 
51604-51607,  October  4, 1993)  to  list 
the  Hine's  emerald  dragonfly 
{Somatochiora  hineana)  as  endangered 
pursuant  to  the  Endangered  Species  Act 
of  1973,  as  amended.  The  Service 
believes  a  number  of  parties  interested 
in  these  proposed  listings  may  not  have 
received  notice  of  the  proposals  in 
sufficient  time  to  submit  comments  or 
request  public  hearings  during  the 
original  comment  periods.  The 
extension  will  provide  sufficient  time 
for  comment  preparation  and 
submission  of  requests  for  public 
hearings. 

DATES:  This  extension  will  result  in  the 
comment  period  for  the  proposal  ending 
on  January  3, 1994.  The  pubUc  hearing 
request  period  will  end  on  December  20, 
1993. 

ADDRESSES:  The  complete  file  for  this 
proposal  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours,  at  the  U.S.  Fish  and  Wildlife 


Service,  Division  of  Endangered 
Species.  Bi^op  Henry  Whipple  Federal 
Building.  1  Federal  Drive,  Fort  Snelling, 
Minnesota  55111-4056. 
FOR  FURTHER  MFORMATION  CONTACT: 
Terence  J.  Miller,  Acting  Chief.  Division 
of  Endangered  Species,  at  the  above 
address  (telephone  612/725-3276). 

SUPPt.EMENTARY  INFORMATION: 

Backgroond 

The  Hine's  emerald  dragonfly  has 
been  proposed  for  listing  as  an 
endangered  species  due  to  strong 
evidence  that  its  range  and  numbers 
have  declined  dramatically,  primarily  as 
a  result  of  the  destruction  of  habitat,  and 
that  the  threats  to  its  habitat  are 
continuing.  The  Illinois  habitat,  which 
includes  three  counties,  consists  of 
complex  wetlands  with  small,  shallow, 
spring-fed  streams  that  drain  into  wet 
meadows  and  cattail  marshes.  The 
Wisconsin  habitat,  encompassing  one 
county,  consists  of  small,  calcareous,  • 
marshy  streams  and  associated  cattail 
marshes  on  dolomite  bedrock. 

Since  the  publication  of  the  October 
4, 1993,  proposal  to  list  this  dragonfly 
as  an  endangered  species,  the  Service 
has  been  attempting  to  contact  owners 
of  property  upon  which  the  Hine's 
emerald  dragonfly  is  believed  to  exist. 
The  Service  has  also  been  contacting  the 
major  national,  regional,  and  state 
scientific  societies;  and  county,  state, 
and  federal  governmental  agencies 
having  activities  in  these  areas  to  notify 
them  of  the  proposals  and  their 
potential  effects.  However,  the  Service 
believes  a  significant  number  of 
interested  and  affected  parties  may  not 
have  received  notification  in  time  for 
them  to  review  the  proposal  and  submit 
comments  or  requests  for  public 
hearings.  The  Service  considers  input 
from  all  interested  and  affected  parties 
to  be  a  vital  component  of  the  listing 
process.  Therefore,  the  Service  is 
providing  additional  opportunity  for  all 
parties  to  prepare  and  submit  comments 
on  the  proposal  and  to  request  public 
hearings. 

Author 

The  author  of  this  notice  is  Carlita 
Shumate,  U.S.  Fish  and  Wildlife 
Service,  Division  of  Endangered 
Species,  Bishop  Henry  Whipple  Federal 
Building,  1  Federal  Drive,  Fort  Snelling, 
Minnesota  55111-4056. 

Authority:  16  U.S.C  1361-1407;  16  U.S.C. 
1531-1543;  16  U.S.C  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500;  unless  otherwise  noted. 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 


recordkeeping  reqiMrements. 
Transportatidpi. 

Dated:  Decembers,  1993. 
SamMarler. 
Regional  Director. 

(FR  Doc  9^-30193  Filed  12-^-93;  8:45  am] 
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50  CFR  Part  17 

Endangered  and  Threatened  WHdtife 
and  Plants;  Finding  on  Petition  and 
Initiation  of  Status  Review  on 
Reclassification  of  Cotton-top  Tamarin 

AQBtCV:  Fish  and  WildUfe  Service. 

Interior. 

ACTION:  Notice  of  petition  finding  and 

status  review. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  the  90-day 
finding  that  a  petition  to  reclassify  the 
North  American  captive  populations  of 
the  cotton-top  tamarin  has  presented 
substantial  information  indicating  that 
the  action  may  be  warranted.  A  status 
review  of  these  populations  is  initiated. 
DATES:  The  finding  announced  herein 
was  made  on  November  10, 1993. 
Comments  and  information  may  be 
submitted  until  March  10, 1994. 
ADDRESSES:  Comments,  information, 
and  questions  should  be  submitted  to 
the  Chief,  Office  of  Scientific  Authority; 
Mail  Stop:  room  725,  Arlington  Square; 
U.S.  Fish  and  Wildlife  Ser\'ice; 
Washington.  DC  20240  (Fax  number 
703-358-2276).  Express  and  messenger- 
delivered  mail  should  be  addressed  to 
the  Office  of  Scientific  Authority;  room 
750,  4401  North  Fairfax  Drive; 
Arlington,  Virginia  22203.  The  petition 
finding,  supporting  data,  and  comments 
are  available  for  public  inspection,  by 
appointment,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  at  the 
Arlington,  Virginia  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Charles  W.  Dane,  Chief,  Office  of 
Scientific  Authority,  at  the  above 
Virginia  address  (phone  703-385-1708). 
SUPPLEMENTARY  INFORMATION:  Section 
4(b)(3)  of  the  Endangered  Species  Act  of 
1973.  as  amended  in  1982.  requires  that 
within  90  days  of  receipt  of  a  petition 
to  list,  delist,  or  reclassify  a  species,  or 
to  revise  a  critical  habitat  designation,  a 
finding  be  made  on  whether  the  petition 
has  presented  substantial  information 
indicating  that  the  requested  action  may 
be  warranted,  and  that  such  finding  be 
published  promptly  in  the  Federal 
Register.  If  the  finding  is  positive, 
section  4(b)(3)  also  requires 
commencement  of  a  review  of  the  status 
of  the  involved  species.  The  Service 
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hereby  announces  a  positive  90-day 
finding  on  a  recently  received  petition. 

The  petition  was  submitted  by  Dr. 
Ronald  D.  Hunt.  Director,  New  England 
Regional  Primate  Research  Center.  It 
was  dated  April  28. 1992,  and  was 
received  by  the  Service  on  May  1, 1992. 
It  requests  that  the  North  American 
captive  populations  of  the  cotton-top 
tamarin  {Saquinus  oedipus),  also  known 
as  the  cotton-top  marmoset,  be 
reclassified  from  endangered  to 
threatened.  Such  reclassification  could 
allow  these  populations  to  be  covered 
by  special  rules,  CFR  17.40(c). 
facilitating  their  management  in 
captivity.  The  provision  being  sought  by 
the  petitioner  would  be  similar  to  that 
now  covering  the  chimpanzee  (Pan 
troglodytes).  The  petition  included  data 
suggesting  that  the  involved  populations 
were  large,  genetically  diverse,  and  well 
managed,  and  would  soon  substantially 
exceed  wild  populations  in  size. 

The  petitioner  pointed  out  that  there 
are  now  about  1.800  cotton-top  tamarins 
in  the  international  studbook  for  the 


vT-^ 


species.  About  half  of  that  number  are 
now  in  captivity  in  North  America,  and 
about  half  the  latter  are  held  at  the 
petitioner's  facility.  This  colony  has 
been  growing  at  a  rate  of  11-13  jpercent 
annually  for  the  past  five  years,  with 
over  60  percent  of  the  animals  now  held 
being  captive  bom.  The  petitioner 
indicated  that  at  current  rates  of  growth 
the  over-all  captive  cotton-top 
population  in  North  America  will 
double  in  five  years.  He  stated  that  such 
a  growth  rate  would  be  more  than 
enough  to  sustain  the  captive 
population,  to  supply  the  needs  of 
research  and  conservation,  and  to 
eliminate  any  demand  for  wild  animals. 
The  Service  has  examined  the  petition 
and  supporting  data,  and  finds  that 
substantial  information  has  been 
presented  indicating  that  the  requested 
reclassification  may  be  warranted. 
However,  more  information  is  sought 
and  the  Service  encourages  the 
submission  of  appropriate  data, 
opinions,  and  publications  in  the  course 
cf  the  status  review  that  now  is 


initiated.  In  particular  more  information 
is  needed  on  the  status  of  captive 
populations  in  North  American 
countries  outside  of  the  United  States. 
In  aeeordance  with  Section  4(b)(3), 
within  12  months  of  receipt  of  the 
petition,  the  Service  will  make  another 
finding  as  to  whether  the  requested 
action  is  warranted,  not  warranted,  or 
warranted  but  precluded  by  other  listing 
measures. 

Authority:  16  U.S.C  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C  4201-4245;  Pub.  L  99- 
625, 100  Stat.  3500;  unless  otherwise  noted. 

List  of  Subjects  in  50  CFR  Fait  17 

Endangered  and  threatened  species. 
Exports.  Imports.  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Dated:  November  10. 1993. 
Uchard  N.  Smith. 

Acting  Director,  Fish  and  Wildlife  Service. 
[FR  Doc.  93-30237  Filed  12-9-93;  8:45  am] 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  documents  other  than  rutes  or 
proposed  njles  tt^  are  applicable  to  Ifie 
pMUc.  Notices  of  hearings  arxJ  investigations, 
convnittee  meetings,  agency  decisions  and 
rulings.  deiegatKxis  of  authority,  filing  of 
petitions  arxl  applications  and  agency 
statements  of  organuation  arKJ  functions  are 
examples  of  documents  appearing  In  this 
section. 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

American  Lobster  Fishery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTKM:  Notice  of  intent  to  prep>are  a 
supplemental  environmental  imp>act 
statement  (SEIS);  and  request  for 
comments. 

SUMMARY:  NKtFS  announces  the 
intention  of  the  New  England  Fishery 
Management  Council  (Council)  to 
prepare  an  SEIS  for  proposed 
Amendment  5  to  the  American  Lobster 
Fishery  Management  Plan  (FMP).  The 
purpose  of  Amendment  5  is  to  eliminate 
or  avoid  overfishing  through  adoption  of 
a  management  program  in  the  EE^  with 
anticipated  future  complementary 
management  action  in  state  waters 
through  state  initiatives.  The  proposed 
measures,  where  they  constitute  new 
actions  not  currently  in  state  laws  and 
regulations,  would  not  apply  in  state 
waters.  The  Council  also  announces  a 
continuing  public  process  to  determine 
the  scope  of  issues  under  consida*ation 
and  si^ificant  issues  related  to 
controlling  access  to  public  fishery 
resources.  The  purpose  of  this 
notificatioo  is  to  inform  the  public  of 
this  ongoing  process  and  of  the 
opportunity  to  participate  in  the  further 
development  of  Amendment  5  to  the 
FMP.  All  persons  afiiected  by.  or 
otherwise  interested  in.  the  proposed 
amendment  are  invited  to  participate  in 
determining  the  scope  of  significant 
issues  to  be  considered  in  the  SEIS  by 
submitting  written  comments.  The 
scoping  process  also  wrill  identify  and 
eliminate  from  detailed  study  issues 
that  are  not  significant. 


DATES:  Send  written  comments  on  the 
scoping  process  and  scope  of  the  SEIS 
to  the  Council  by  December  15, 1993. 
ADDRESSES:  Written  scoping  conunents 
and  requests  for  additional  information 
should  be  sent  to  Douglas  G.  Marshall, 
Executive  Director.  New  England 
Fishery  Management  Council.  5 
Broadway  (Route  1).  Saugus.  MA  01906. 
Copies  of  the  public  hearing  document 
for  this  amendment  may  be  obtained 
from  this  address.  Mark  the  outside  of 
the  envelope  "Request  for  Lobster 
Amendment  5  public  hearing 
document." 

FOR  FURTHER  MFORMATKM  CONTACT: 
Douglas  G.  Marshall.  (617)  231-0422 
(see  ADDRESSES). 
SUPPLEMENTARY  lt(FORMAT)ON: 

Amendment  4  to  the  FMP,  implemented 
on  December  27. 1991  (57  FR  214. 
January  3, 1992).  suspended  the 
scheduled  increases  in  the  minimum 
carapace  length,  establishing  a 
minimum  gauge  size  of  3V4  inches  (8.26 
cm),  with  the  proviso  that  a  new. 
approvable.  and  comprehensive 
amendment  (Amendment  5)  would  be 
transmitted  to  the  Secretary  of 
Commerce  (Secretary)  prior  to  December 
26, 1993.  Amendment  4  also  proposed 
a  definition  of  overfishing  approved  by 
the  Secretary  with  a  preliminary 
indication  that  overfishing  may  be 
occurring  in  the  offshore  stock.  As  a 
consequence  of  this  preliminary  finding, 
the  Council  began  the  scoping  process 
by  announcing  its  intention  to  develop 
a  comprehensive  amendment  to  the 
FMP.  which  reflected  an  industry 
consensus  on  how  to  manage  the  fishery 
and  eliminate  any  overfishing. 

Representatives  of  the  U.S.  lobster 
industry  formed  the  Lobster  Industry 
Working  Group  (LIWG)  and.  in  the 
spring  of  1992.  began  development  of  a 
comprehensive  statement  of 
management  principles  with  the  aid  of 
the  University  of  New  Hampshire  Office 
of  Sea  Grant.  The  UWG  submitted  a 
report  to  the  Lobster  Oversight 
Committee  and  the  Council.  The 
industry  plan  (plan)  was  subsequently 
accepted  by  the  Council  as  the  basis  for 
development  of  Amendment  5  at  the 
January  13. 1993.  Council  meeting. 

The  plan  basically  reaffirmed  the 
current  management  regime,  with  the 
stipulation  that  the  minimum  size 
should  remain  at  3V4  inches  (8.26  cm), 
but  also  proposed  several  new 
management  measures,  including  a 


mandatory  data  reporting  system  and  a 
short-term  moratorium  on  new  entrants 
to  the  fishery.  Arguably,  the  most 
controversial  provisions  of  the  plan 
included  a  limited  entry  system  to  be 
put  in  place  on  expiration  of  the 
moratorium  and  severe  restrictions  on 
the  mobile  gear  fishery.  The  plan  also 
proposed  a  revised  definition  of 
overfishing. 

The  plan  recognized  that  certain 
facets  of  the  overall  management 
regime,  such  as  a  uniform  minimum 
size  and  protection  for  egg-bearing 
females,  should  have  universal 
application  in  the  U.S.  fishery. 
However,  the  industry  also  stated  that 
management  should  recognize  the 
heterogeneous  character  of  the  fishery; 
socio-economic  conditions  are 
sufficiently  diverse  between  different 
segments  of  the  harvesting  sector  to 
warrant  tailoring  the  overall 
management  program  accordingly.  For 
example,  if  controls  on  fishing  effort 
should  become  necessary,  then  a  sub- 
regional  approach  was  recommended, 
whereby  various  programs  would  be  put 
in  place  to  achieve  an  overall  uniform 
result. 

Public  hearings  on  the  proposed 
amendment  were  held  at  11  locations 
from  Maryland  through  Maine  in  early 
November  1993.  and  the  Council  is 
continuing  to  consider  public  comment 
on  these  proposals. 

Proposed  Management  Measures  and 
Preferred  Alternative 

(1)  A  freeze  on  the  minimum  size 
limit  for  all  lobsters  landed  by  Federally 
permitted  vessels  at  the  current 
minimum  carapace  length  of  3  V4  inches 
(8.26  cm).  The  scheduled  increases  in 
the  minimum  carapace  length  and  the 
escape  vent  size  under  Amendment  4 
would  not  take  place. 

(2)  Implementation  of  either  a  5-year 
or  a  2-year  moratorium  on  new  Federal 
vessel  permits  with  a  formal  review  of 
the  effects  of  the  moratorium  in  the 
third  year.  Under  either  alternative,  no 
new  vessel  permits  would  be  issued  to 
vessels  that  did  not  possess  a  valid 
Federal  lobster  fishing  permit,  or  to 
vessels  or  fishermen  that  did  not 
possess  a  Federally  endorsed  state 
permit  prior  to  the  January  9. 1991. 
control  date,  subject  to  the  following 
guidelines; 

(a)  If  a  system  of  assigning  fishing 
privileges  is  developed  as  part  of  tlw 
FMP.  such  assignments  would  be  based 


64930 


Federal  Register  /  Vol.  58.  No.  236  /  Friday.  December  10,  1993  /  Notices 


on  historical  levels  of  participation  in 
the  fishery  prior  to  January  9. 1991.  with 
consideration  for  recent  investments 
that  have  not  yet  been  reflected  in 
measures  of  participation. 

(b)  New  or  re-rigged  vessels  would  be 
given  consideration  in  the  assignment  of 
fishing  privileges  if:  (i)  They  were  under 
construction  or  re-rigging  for  directed 
lobster  fishing  as  of  January  9. 1991,  as 
evidenced  by  written  construction 
contracts,  work  orders,  equipment 
purchases,  or  other  evidence  of 
substantial  investment  and  intent  to 
participate  in  the  lobster  fishery;  and  (ii) 
they  possessed  a  lobster  permit  and 
landed  lobster  prior  to  January  9, 1991. 

(c)  The  record  of  historical 
participation  would  be  transferred  with 
the  transfer  of  a  vessel  for  transfers 
made  ai^er  January  9. 1991,  unless  such 
transfer  is  accompanied  by  a  written 
document  indicating  the  agreement  of 
both  buyer  and  seller  that  any  future 
fishing  privileges  applicable  to  that 
vessel  are  not  being  transferred  with  the 
vessel. 

(d)  The  Council  further  intends  that 
any  system  of  assigning  fishing 
privileges  will  take  into  consideration 
the  following  concerns  relative  to 
individuals  or  corporations  that  have 
sold  a  vessel  within  the  time  that  may 
be  chosen  to  determine  historical 
fishing  privileges:  (i)  The  degree  of 
economic  dependence  upon  the  lobster 
fishery,  including,  but  not  limited  to, 
the  percentage  of  income  derived  from 
the  lobster  fishery;  (ii)  The  extent  of  past 
participation  in  the  lobster  fishery;  (iii) 
The  demonstration  of  intent  prior  to 
January  9, 1991.  to  re-enter  the  lobster 
fishery  with  another  vessel. 

(e)  Any  applicant  denied  a  permit 
may  app)eal  the  denial,  in  writing.  Any 
of  the  following  grounds  may  form  the 
basis  for  review:  (i)  The  denial  was 
based  on  mistaken  or  incorrect 
information  or  data;  (ii)  the  applicant 
was  prevented  by  circumstances  beyond 
his/her  control  from  meeting  relevant 
criteria;  or  (iii)  the  applicant  has  new  or 
additional  information  that  might 
change  the  initial  decision.  The 
applicant  will  have  the  right  to  an  oral 
hearing.  Fishermen  appealing  a  permit 
denial  will  be  allowed  to  fish  until  the 
appeal  is  completed.  An  appeal  of  a 
moratorium  permit  denial  must  be  filed 
within  1  year  of  the  date  of 
implementation  of  Amendment  5. 

(3)  Four  categories  of  lobster  permits 
would  be  implemented: 

(a)  Category  A  permits  could  be 
issued,  upon  implementation  of 
Amendment  5,  to  either  commercial  or 
recreational  vessels,  including  dive 
boats,  operating  any  gear  type,  that 
would  not  qualify  under  the  rules  of  the 


moratorium.  Vessels  that  possess  a 
Category  A  permit  could  not  land  or 
have  in  possession  more  than  100 
lobsters. 

(b)  Category  B  permits  could  be  issued 
to  vessels,  other  than  lobster  trap 
vessels,  that  qualify  under  the 
moratorium,  but  that  cannot  document 
at  least  300  pounds  (136.07  kg)  of 
lobster  landings  on  at  least  one  trip 
before  the  control  date.  Vessels  applying 
for  a  Category  B  permit  would  be  subject 
to  catch  restrictions  during  the  first  year 
of  plan  implementation  as  discussed 
below.  In  the  second  year  of 
implementation  of  Amendment  5  and 
thereafter,  these  vessels  could  not  land 
more  than  300  lobsters  per  day  or  per 
trip,  whichever  is  longer. 

(c)  Category  C  permits  could  be  issued 
to  vessels,  other  than  lobster  trap 
vessels,  that  qualify  under  the 
moratorium  and  that  can  document  at 
least  300  pounds  (136.07  kg)  of  lobster 
lar dings  on  at  least  one  trip  before 
control  date.  Category  C  permits  would 
be  issued  begirming  one  year  after 
implmentation  of  Amendment  5. 
Vessels  applying  for  a  Category  C  permit 
would  be  subject  to  catch  restrictions 
during  the  first  year  of  plan 
implementation  as  discussed  below.  In 
the  second  year  of  implmentation  of 
Amendment  5  and  thereafter,  these 
vessels  that  fish  lobster  management 
area(s)  requiring  measures  to  eliminate 
overfishing,  would  be  subject  to 
restrictions  equivalent  to  those  for 
lobster  trap  vessels  in  the  same 
management  area(s). 

(d)  Category  C  permits  could  be 
issued  to  lobster  trap  vessels  that  qualify 
under  the  moratorium.  These  vessels 
would  be  subject  to  the  provisions  of  the 
stock  rebuilding  program,  if  those 
provisions  apply  to  the  areas  in  which 
the  vessels  fish. 

There  could  be  restrictions  on 
landings  in  the  first  year  of 
implementation  for  vessels  in  permit 
categories  B  and  C.  A  target  catch  of  4.5 
million  pounds  (2  million  kg)  based  on 
8  percent  of  the  total  1992  (56  million 
pound  (25  million  kg))  landings  of 
lobsters  may  be  established  for  the  total 
catch  of  lobsters  by  vessels  in  these 
permit  categories.  After  this  target  is 
reached,  during  the  first  year  of 
implementation  only,  vessels  in  these 
categories  could  be  limited  to  landing 
no  more  than  300  lobsters  per  day  or  per 
trip,  whichever  is  longer. 

(4)  A  new  data  collection  system 
would  require  permit  holders  to  submit 
logbooks.  These  would  provide  detailed 
information  on  all  landings,  total  fishing 
efi^ort  and  catch  rates.  Lol^ter  dealers 
will  be  required  to  record  statistics 
including,  but  not  necessarily  limited 


to,  the  weight  of  all  landed  lobsters  at 
the  first  transaction,  the  name  of  the 
vessel,  and  the  name  of  the  Operator 
Permit  holder  landing  the  loteters. 

(5)  O^rators  of  all  vessels  with 
Federal  lobster  permits  would  be 
required  to  have  a  Federal  Operator 
Permit.  Under  one  alternative,  operators 
would  be  required  to  have  at  least  2 
years  of  commercial  fishing  experience 
and  to  document  that  at  least  25  percent 
of  his/her  earned  income  for  at  least  1 
year  was  derived  from  fishing. 

(6)  Any  dealer  of  American  lobster 
must  have  a  Federal  Lobster  Dealer's 
Permit,  would  be  held  accountable  for 
violations  of  fishing  regulations  and 
could  be  subject  to  permit  sanctions. 

(7)  A  stock  rebuilding  program  that 
would  establish  four  management  areas 
in  the  EEZ.  an  Effort  Management  Team 
(EMT)  for  each  area,  and  a  framework 
process  to  implement  possible  stock 
rebuilding  measures.  The  four 
management  areas  would  be  the  Gulf  of 
Maine  Inshore.  Southern  New  England 
Inshore.  Middle  Atlantic  Inshore,  and 
Offshore  areas.  The  boundary  lines  for 
the  proposed  management  areas  may  be 
adjusted  and  any  Area  may  be  redefined 
or  subdivided,  as  appropriate. 

Each  EMT  woula  be  comprised  of  a 
common,  core  group  of  representatives 
from  NMFS,  Atlantic  States  Marine 
Fisheries  Commission  (ASMFC),  and 
the  Council,  plus  a  group  of  industry 
representatives  from  each  area.  The 
industry  representation  for  each  EMT 
would  be  appointed  by  the  Council  and 
ASMFC  and  would  be  comprised  of 
separate  sub-panels  representing  the 
industry  within  the  separate 
management  areas. 

The  EMT's  would  maintain  a 
consultative  relationship  with  the 
Council's  Lobster  Committee  and  the 
ASMFC  Lobster  Board.  Immediately 
upon  establishment  of  the  EMTs. 
following  implementation  of 
Amendment  5,  the  EMTs  would  begin 
developing  their  recommendations  to 
the  Council  and  ASMFC  (through  the 
Council's  Lobster  Committee  and  the 
ASMFCs)  regarding  the  initial 
specification  of  the  Stock  Rebuilding 
Program  to  be  established  within  each 
management  area.  Each  EMT  would 
make  its  report  no  later  than  9  months 
following  implementation  of 
Amendment  5.  By  the  end  of  the  second 
year  of  implementation  of  Amendment 
5.  and  at  least  annually  thereafter,  the 
EMTs  would  report  to  the  Lobster 
Committee  and  the  ASMFC  Lobster 
Board  the  extent  to  which  the  objectives 
of  Amendment  5  are  being  achieved, 
and  would  include  in  their  report 
recommendations  for  further 
management  actions,  if  required.  The 
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EMTs  would  be  required  to 
continuously  monitor  aspects  of  the 
specified  management  program  and 
make  aimual  reviews  regarding  the  most 
appropriate  position  for  boundary  lines 
between  management  areas. 

The  EMT  would  be  guided  by  the 
most  current  resource  stock  assessment. 
Based  on  the  most  current  assessment, 
the  Council  has  determined  that  the 
Gulf  of  Maine  segment  of  the  resource 
is  overfished  and  should  be  rebuilt  over 
a  5-year  period  by  reducing  the  fishing 
mortality  rate  a  total  of  20  percent  at  the 
rate  of  5  percent  per  year.  The  Council 
also  found  that  the  Southern  New 
England  inshore  resource  is  overfished 
and  should  be  rebuilt  over  a  10-year 
period  by  reducing  the  fishing  mortality 
rate  a  total  of  50  percent  at  the  rate  of 
5  percent  per  year. 

If  overfishing  is  occurring,  the  EMT 
may  consider  any  of  the  following 
optional  measures  for  any  or  all 
management  areas  to  eliminate 
overfishing:  (1)  A  minimum  size  limit; 
(2)  a  maximum  size  limit;  (3)  trap  limits; 
(4)  individual  transferable  trap  limits 
(riTs);  (5)  individual  transferable  quotas 
(ITQs);  (6)  seasonal  closures  of  an  entire 
management  area(s);  (7)  closed  areas  or 
zones  within  a  management  area(s);  (8) 
restrictions  on  allowable  fishing  times; 
(9)  restrictions  on  catches;  (10) 
additional  restrictions  on  gear,  or  (11) 
any  other  restrictions  that  the  Council/ 
ASMFC  may  designate  for  the  purpose 
of  reducing  or  controlling  fishing 
mortality  rates. 

Under  the  fi^mework  process,  the 
Council  would  hold  public  hearings  to 
receive  comments  on  the  stock 
rebuilding  program  provided  by  the 
EMT.  After  consultation  with  the 
Council  and  ASMFC  and  upon  the 
recommendation  of  the  Council  and 
ASMFC,  the  Director,  Northeast  Region, 
NMFS  (Regional  Director),  would 
promulgate  appropriate  regulations  to 
implement  the  Stock  Rebuilding 
Program  within  1  year  after  the  date  of 
implementation  of  Amendment  5. 

(8)  If  the  Council  fails  to  take  action 
under  the  framework  process  in  any 
year  after  the  first  year,  one  of  the 
following  alternative  systems  would  be 
automatically  implemented:  (a)  A  1/32- 
inch  (.08  cm)  increase  in  the  minimum 
size  limit  would  occur  for  each  year  in 
which  the  Council  fails  to  take  action; 
or  (b)  an  overall  quota,  based  on  the 
acceptable  biological  catch  consistent 
with  the  10-percent  level  of  fishing 
mortality,  as  determined  through  the 
Stock  Assessment  Review  Committee/ 
Stock  Assessment  Workshop  process;  or 
(c)  management  of  the  fishery  in  the 
EEZ  would  be  assumed  by  the  Secretary. 


(9)  An  alternative  to  manage  one  or 
more  areas  under  a  proposal  for  an  ITQ 
system  was  developed  by  the  Atlantic 
Offshore  Lobstermen's  Association 
(AOLA).  The  proposal  also  contains 
provisions  for  different  classes  of  quota, 
a  3-year  quota  period,  percentage  shares 
and  i>oundage  allocations,  provisions 
for  transfer  of  quota,  monitoring  of 
through  electronic  vessels  tracking 
devices,  etc. 

(10)  An  overfishing  definition  would 
be  revised  such  that,  when  information 
based  on  one  or  more  abundance 
indices  indicates  a  statistically 
significant  decline  at  one  or  more 
distinct  life  history  phases  of  pre-recruit 
lobsters  to  some  percentage  of  a 
specified  baseline  level,  the  resource 
would  be  considered  to  be  overfished. 
This  criterion  would  be  added  as  an 
alternative  to  the  current  threshold  of  10 
percent  of  maximum  egg  production  per 
recruit. 

Timetable  for  SEIS  Preparation  and 
Decision-Making  Schedule 

The  Coimcil  has  adopted  a  tentative 
schedule  for  preparation,  review,  and 
approval  of  Amendment  5.  Under  this 
schedule,  the  draft  SEIS  would  be 
completed  by  the  Council's  December  7, 
1993,  meeting.  At  this  meeting  the 
Council  will  decide  whether  to  submit 
Amendment  5  prior  to  December  26, 
1993,  to  prevent  an  increase  in  the 
minimum  carapace  length  from. being 
implemerited  under  the  current  FMP 
provisions.  If  the  Council  decides  to 
submit  the  amendment  by  this  deadline, 
it  would  then  also  consider  whether  to 
submit  the  draft  SEIS  for  public  review. 
The  public  will  have  the  opportunity  at 
the  meeting  to  comment  on  the 
Council's  decision  to  submit  the  draft 
SEIS.  If  the  Council  decides  to  submit 
the  draft  SEIS,  public  comments  on  the 
draft  would  be  accepted  during  a  45-day 
comment  period  in  December  1993  and 
January  1994.  After  considering  public 
comments,  the  Council  staff  would 
prepare  a  final  SEIS  to  be  included  in 
the  review  of  Amendment  5.  Under  this 
schedule,  the  final  SEIS  would  be 
submitted  by  the  Council  on  February 
18, 1993,  and  the  Secretary  would 
decide  whether  or  not  to  approve  the 
amendment  by  April  2, 1994. 

Authority:  16  U.S.C  1801  et  seq. 
Dated:  December  3, 1993. 
David  S.  Crestin. 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
(PR  Doc  93-30173  Filed  12-9-93;  8:45  am] 
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COMMUTEE  FOR  PURCHASE  FROM 
PEOPLE  WH6  are  bund  OR 
SEVERELY  DISABLED 

Procurement  List;  Addition 

AGENCY:  Committee  for  Purchase  from 

People  who  are  Blind  or  Severely 

Disabled. 

ACTION:  Addition  to  procurement  list. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  a  service  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTTVE  DATE:  January  10. 1994. 
ADDRESSES:  Committee  for  Purchase 
from  People  who  are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman,  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On 
October  22, 1993,  the  Committee  for 
Purchase  &x)m  People  who  are  Blind  or 
Severely  Disabled  published  notice  (58 
FR  54559)  of  the  proposed  addition  to 
the  Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  the  capability 
of  qualified  nonprofit  agencies  to 
provide  the  service,  fair  market  price, 
and  the  impact  of  the  addition  on  the 
current  or  most  recent  contractor,  the 
Committee  has  determined  that  the 
service  listed  below  is  a  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.6. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
service  to  the  Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
service  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  service  proposed 
for  addition  to  the  Procurement  List. 

Accordingly,  the  following  service  is 
hereby  added  to  the  Procurement  List: 
Janitorial/Custodial,  Social  Security 
Administration  Building,  1530  4th 
Street,  Peru,  Illinois. 
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This  action  does  not  affact  current 
contracts  awarded  prior  to  the  efbctiTe 
date  of  this  addition  or  options 
exercised  under  those  contracts. 
Beverly  L.  MiUcman, 
ExecHtivt  Director. 

IFR  Doc.  93-30240  Fihd  12-e-93;  •:45  anl 
BHXMQ  coot  M20-33-P 

Procurement  Uet;  Propoeed  AddNione 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to 

procurement  list 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
bUnd  or  have  other  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
before:  January  10, 1994. 
ADORESSEr:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Square  3,  suite  403. 
1 735^  Jefferson  Davis  Highway. 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman.  (703)  603-7740. 
SUPPLEMENTARY  MFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C  47(a)(2)  and  41  CFR  51-2.3.  lU 
purpose  is  to  provide  interested  persons 
an  opportimity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
prooire  the  services  listed  below  from 
nonprofit  agencies  employing  persons 
who  are  bhnd  or  have  other  severe 
disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  nimiber  of  small  entities. 
The  major  factors  considered  for  this 
certification  w«e: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  the  current 
contractors  for  the  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  whidi  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
ODay  Act  (41  U.S.C  46-48c) in 


connection  with  the  services  proposed 
for  additimi  to  the  Procurement  List 

Comments  on  this  certification  are 
invited.  Ccmunenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

It  is  propoeed  to  add  the  following 
services  to  the  Procurement  List  for 

E reduction  by  the  nonprofit  agency 
sted: 
Administrative  Services.  U.S.  Army 

Corps  of  Engineers.  Nashville  District. 

Estes  Kefauver  Building  and  Adjacent 

Buildings.  Nashville.  Tennessee 
Nonprofit  Agency:  Goodwill 

Industries — Middle  Tennessee.  Inc.. 

Nashville.  Tennessee 
Conunissary  Shelf  Stocking  and 

Custodial.  Fort  Shafter.  Hawaii 
Nonprofit  Agency:  Goodwill  Industries 

of  Honolulu.  Honolulu,  Hawaii 
Janitorial/Custodial.  Buildings  433, 434, 

435, 436, 437,  952,  953. 954,  956,  975, 

980, 20140, 20202,  20204,  20350, 

20602.  20604.  20684.  20685. 20686. 

Kirtland  Air  Force  Base,  New  Mexico 
Nonprofit  Agency:  The  Rehabilitation     - 

Center,  be.  Albuquerque,  New 

Mexico. 
Beverly  L.  Milkiaw. 
Executive  Director. 

[FR  Doc  93-30239  Filed  12-9-93;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Amendment  to  Department  of  Defenee 
Decision  To  Terminate  Foreign  Military 
Financing  for  Direct  Commercial 
Contracts 

AGENCY:  Office  of  the  Secretary,  DoD. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  Defense 
(DoD)  extends  the  effective  date  of  1 
January  1994  for  terminating  the  use  of 
Foreign  Military  Financing  (FMF) 
(announced  by  DoD  letter,  1-02446/93, 
dated  8  June  1993)  for  funding  direct 
commercial  contracts  (DOCs).  Congress 
enacted  legislation,  section  572  of  the 
FY  94  Foreign  Operations 
Appropriations  Act  (Public  Law  103- 
87),  requiring  DoD  to  continue  the  use 
of  FTvff"  for  funding  DCCs  until  all 
parties  affected  by  any  such  changes 
have  been  consulted.  Accordingly,  DoD 
has  extended  the  policy  for  FMF 
funding  of  DCCs  until  1  July  1994  to 
allow  time  for  the  required  consultation 
and  to  give  U.S.  industry,  foreign 
countries,  and  other  affected  parties  an 
opportunity  to  provide  additional 
comments  concerning  this  policy 


change.  In  accordance  with  the  new 
legisUtion,  the  DoD  soUdts  any 
comments  concerning  this  policy 
change  for  FMF  funding  of  DOCs. 
DATES!  Submit  comments  before  31 
January  1994  to: 

ADDRESSES:  Office  of  the  Secretary  of 
Defense,  Defense  Security  Assistance 
Agency,  rm.  4B740,  ATTN:  Operations 
Vfenagement  Division,  Pentagon. 
Washington,  DC  20301-2800. 
FOR  FURTHER  INFORMATION  CONTACT: 
Major  Kim  Leach  (703)  697-8108  or 
FAX  (703)  697-1656. 

Dated:  December  7, 1993. 
LALBymim. 

Alternate  OSD  Federal  Re^ster  Liaison 
Officer.  Department  of  Defense. 
(FR  Doc  93-30192  Filed  12-4-93: 8:45  «m| 
BiLLiNO  COOK  aoeo-04-M 


Public  Information  Collection 
Requirement  Submitted  to  0MB  for 
Review 
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ACTION:  Notice. 


The  Department  of  Defense  has 
submitted  to  0MB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

Title  and  0MB  control  number:  Post 
Election  Survey:  OMB  Control  Number 
0704-0125. 

Type  o/reouerf:  Extension. 

Number  of  respondents:  10,500. 

Responses  per  respondent:  1. 

Annual  responses:  10,500. 

Average  burden  per  response:  .166 
hours. 

Annual  burden  hours:  1,743. 

Needs  and  uses:  42  U.S.C  1973ff, 
"The  Uniformed  and  Overseas  Qtizens 
Absentee  Voting  Act  of  1986," 
(UOCAVA),  is  administered  on  behalf  of 
the  Secretary  of  Defense  by  the  Federal 
Voting  Assistance  Program.  It  requires  a 
report  to  be  submitted  to  the  President 
and  to  the  Congress,  "*  *  •  on  the 
eHiectiveness  of  assistance  under  this 
title,  including  a  statistical  analysis  of 
voter  participation  and  a  description  of 
State-Federal  cooperation."  UOCAVA 
covers  the  voting  rights  of  all  members 
of  the  Uniformed  Services  to  include  the 
National  Oceanic  and  Atmospheric 
Administration,  Public  Health  Service, 
Merchant  Marine,  all  eligible 
dependents,  and  civilian  citizens 
outside  the  United  States.  The  post- 
election survey  is  conducted  on  a 
statistically  random  basis  to  determine 
participation  rates  which  are 
representative  of  all  citizens  covered  by 
the  Act,  and  is  designed  to  evaluate  the 
effectiveness  of  the  overall  absentee 


voting  program.  The  information 
collected  hereby  is  used  for  overall 
program  management  and  improvement, 
and  to  compile  the  Congressionally 
mandated  report  to  the  President  and 
the  Congress. 

Affected  public:  Individuals  or 
households;  State  and  local 
governments. 

Frequency:  Biennially  (Form  D)  and 
Quadrennially  (Form  B). 

Respondent's  obligation:  Voluntary. 

OMB  desk  officer:  Mr.  Edward  C 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  room  3235,  New  Executive 
Office  Building,  Washington,  DC  20503. 

DOD  clearance  officer:  Mr.  William  P. 
Pearce.  Written  requests  for  copies  of 
the  information  collection  proposal 
should  be  sent  to  Mr.  Pearce,  WHS/ 
DIOR.  1215  Jefferson  Davis  Highway, 
Suite  1204,  Arlington,  VA  22202-4302. 

Dated:  December  7, 1993. 
Patricia  L.  Toppings. 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  93-30191  Filed  12-9-93;  8:45  ami 
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DEPARTMENT  OF  EDUCATION 

Proposed  Information  Collection 
Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Director,  Information 
Resources  Management  Service,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1980. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  January 
10, 1994. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok:  Desk  Officer, 
«    Department  of  Education,  Office  of 
Meoiagement  and  Budget,  726  Jackson 
Place  NW.,  room  3208,  New  Executive 
Office  Building.  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Gary  Green,  Department 
of  Education,  400  Maryland  Avenue 
SW.,  room  4682,  Regional  Office 
Building  3,  Washington,  DC  20202- 
4651. 
FOR  FURTHER  INFORMATION  CONTACT: 


Cary  Green  (202)  401-3200.  Individuals 
who  use  a  telecommunication  device  for 
the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consuhation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Director  of  the 
Information  Resources  Management 
Service,  publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title:  (3)  Frequency  of  collection;  (4) 
The  affected  public;  (5)  Reporting 
burden;  and/or  (60  Recordkeeping 
burden;  and  (7)  Abstract.  OMB  invites 
public  conunent  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Gary  Green  at  the  address 
specified  above. 

Dated:  December  7, 1993. 
Caiy  Green, 

Director,  Information  Resources  Sflanagement 
Service. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Reinstatement. 

Tide:  The  Performance  Report  for 
Early  Intervention  Program  for  Infants 
and  Toddlers  with  Disabilities  Program, 
Under  Part  H  of  the  Individuals  with 
Disabilities  Education  Act  (IDEA). 

Frequency:  Annually. 

Affected  Public:  State  or  local 
governments. 

Reporting  Burden: 

Responses:  57.  Burden  Hours:  855. 

Recordkeeping  Burden: 

Recordkeepers:  0.  Burden  Hours:  0. 

Abstract:  States  are  required  to  submit 
an  annual  report  to  the  Secretary  from 
the  State  Lead  Agency  on  the  status  of 
early  intervention  programs  operating  in 
the  State  for  eligible  children.  This  is  to 
include  a  description  of  the  services  and 
how  funds  were  spent.  The  information 
collected  will  be  used  by  ED  to 


determine  a  State's  eligibility  for 
receiving  a  grant  award  under  this 
program. 

Office  of  Postsecondary  Education 

Type  of  Review:  New. 

Title:  Confirmation  Report  for  the 
Graduate  Assistance  in  Areas  of 
National  Need  Program  Fellowship 
Recipients. 

Frequency:  Annually. 

Affected  Public:  Non-profit 
institutions. 

Reporting  Burden: 

Responses:  150.  Burden  Hours:  150. 

Recordkeeping  Burden: 

Recordkeepers:  0.  Burden  Hours:  0. 

Abstract:  "The  confirmation  Report  for 
the  Graduate  Assistance  in  Areas  of 
National  Need  Program  Fellowship 
Recipients  is  needed  by  university 
departments  to  document  the  students 
who  receive  fellowships  under  the 
Graduate  Assistance  in  Areas  of 
National  Need  grant.  The  U.S. 
Department  of  Education  needs  the  form 
to  measure  and  enforce  compliance  with 
the  law  and  regulations. 

(FR  Doc.  93-30259  Filed  12-»-93;  8:45  am] 
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[CFDA  No.  84.2158] 

Fund  for  Innovation  in  Education 
(FIE) — Comprehensive  School  Health 
Education  Program 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  extension  of  deadline 
date  for  transmittal  of  applications  and 
announcement  of  additional  invitational 
priority. 

SUMMARY:  A  notice  inviting  applications 
for  new  awards  for  fiscal  year  1994 
under  the  Fund  for  Irmovation  in 
Education  (FIE):  Comprehensive  School 
Health  Education  Program  appeared  on 
September  24. 1993  in  the  Federal 
Register  (58  FR  50145).  Subsequently, 
the  Congress  passed  appropriation 
legislation  for  the  Department  of 
Education.  In  considering  the  intent  of 
the  Senate's  Report  accompanying  the 
appropriation  legislation,  the  Secretary 
has  decided  to  add  a  second  invitational 
priority  to  the  previously  published 
notice  inviting  applications  for  new 
awards  under  the  FIE:  Comprehensive 
School  Health  Education  Program  and 
to  extend  the  deadline  for  transmitting 
applications  to  allow  applicants  time  to 
respond  to  the  new  invitational  priority. 
DEAOUNE  EOR  TRANSMITTAL  OF 
APPLICATIONS:  The  deadline  for 
applications  has  been  extended  from 
December  10, 1993  to  January  21, 1994. 
DEADUNE  FOR  INTERGOVERNMENTAL 
REVIEW:  The  deadline  for 
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intergovemniental  review  has  been 
extended  from  February  10. 1994  to 

April  21,  1994. 

praomncs:  Under  34  CFR  75.l05(cMl) ' 
the  Secretary  is  particularly  interested 
in  applications  that  meet  one  or  more  of 
the  following  invitational  priorities. 
However,  an  application  that  meets  one 
or  more  of  these  invitational  priorities 
does  not  receive  competitive  or  absolute 
preference  over  other  applications: 

Invitational  Priority  1 — School  and 
Family  Partnerships 

Projects  in  whidi  schools  work  in 
partnerships  with  families  and  the 
community  on  comprehensive  school 
health  education  for  grades  K-12. 

Within  this  invitational  priority  the 
Secretary  particularly  invites 
r^ppUcations  that  address  one  of  the 
following: 

(a)  Etemonstration  or  teacher 
professional  development  programs  that 
involve  new  approaches  to  curriculum, 
instruction,  and  assessment  in 
elementary  or  secondary  schools  or 
both.  , 

(b^  Projects  in  elementary  or 
secondary  schools  or  both  to  provide 
teachers  and  administrators  with 
inservice  professional  development  to 
assist  in  the  implementation  of  new 
comprehensive  school  health  education 
programs. 

Invitational  Priority  2 — Low- 
Birthweight  Babies 

Projects  which  implement 
professional  development  programs  for 
pre-service  or  in-service  training  of 
teachers,  nutritionists,  and  appropriate 
health  professionals  who  provide 
comprehensive  health  education  to 
students  at  risk  of  having  low- 
birthweight  babies.  Projects  should 
incorporate  the  best  and  most  ciirrent 
research  on  reducing  the  incidence  of 
low-birthweight  babies,  including 
nutrition,  prenatal  care  and  effective  use 
of  health  services,  and  should  serve 
commimities  with  a  high  incidence  of 
low-birthweight  babies. 

FOR  AfiPUCATIONS  OR  MFORMATION 
CONTACT:  Shirley  Jackson  or  John 
Roddy.  U.S.  Department  of  Education, 
555  New  Jersey  Avenue,  NW.,  room 
300-Q,  Washington.  DC  20208-5524. 
Telephone  (202)  219-1556.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-677-6339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

Program  Authority:  20  U.S.C  3151, 3155. 


Dated:  December  7, 1093. 
Shanm  F.  RobioMa, 

Assistant  Secretary  for  Educational  Research 
and  Improvement. 

(FR  Doc.  93-30255  Filed  12-»-93: 8:45  am) 
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DEPARTMENT  OF  ENERGY 

Pittsburgh  Energy  Technology  Center, 
Restricted  Eligit>iHty 

AGENCY:  Pittsburgh  Energy  Technology 
Center,  Department  of  Energy. 
ACTION:  Determination  for  Restricted 
Eligibility  Solicitation. 

summary:  The  Department  of  Energy 
(DOE),  Pittsburgh  Energy  Technology 
announces  that  pursuant  to  10  CFR 
600.7(b)(1).  and  in  support  of  the 
Metairie  Site  Office  (MSO).  it  intends  to 
conduct  a  competitive  Program 
Solicitation  No.  DE-PS22-94MT94001 
and  to  award  on  a  restricted  eligibility 
basis,  financial  assistance  (grants)  to 
U.S.  Historically  Black  Colleges  and 
Universities  (who  can  show  evidence  of 
a  collaborative  effort  with  industry),  in 
support  of  innovative  research  and 
advanced  concepts  pertinent  to  fossil 
resource  conversion  and  utilization. 
Proposals  will  be  subjected  to  a 
comparative  merit  review  by  a  DOE 
technical  panel,  and  awards  will  be 
made  to  a  limited  number  of  proposers 
on  the  basis  of  the  scientific  merit  of  the 
proposal,  application  of  relevant 
program  policy  factors,  and  the 
availability  of  funds. 
ADDRESSES:  Department  of  Energy, 
Pittsburgh  Energy  Technology  Center, 
Acquisition  and  Assistance  Division, 
P.O.  Box  10940.  MS  921-118, 
Pittsburgh,  PA  15236. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  this  solicitation  or  for  further 
information,  please  write  to:  U.S. 
Department  of  Energy,  Pittsburgh 
Energy  Technology  Center,  Acquisition 
and  Assistance  Division,  P.O.  Box  .  ■ 
10940,  MS  921-118.  Pittsburgh.  PA 
15236-0940,  Attn:  Jo  Ann  C  Zysk, 
Contract  Specialist. 
SUPPLEMENTARY  INFORMATION: 
SoUcitation  Number  DE-PSIZ- 
94MT94001. 

Title  of  Solicitation 

"Support  of  Advanced  Fossil 
Resource  Utilization  Resecuch  at 
Historically  Black  Colleges  and 
Universities" 

OBJECTIVE:  The  Department  of  Energy 
seeks  proposals  from  Historically  Black 
Colleges  and  Universities  (HBCUs)  and 
HBCU-affiliated  research  institutes  (in 


collaboration  with  the  private  sector)  for 
innovative  research  and  advanced 
Concepts  pertinent  to  fossil  resource 
conversion  and  utilization.  The 
resultant  grants  are  intended  to 
maintain  and  upgrade  educational, 
training,  and  research  capabilities  of  our 
HBCUs  in  the  fields  of  science  and 
technology  related  to  fossil  energy 
resources;  to  foster  private  sector 
participation,  collaboration,  and 
interaction  with  HBCUs;  and  to  provide 
for  the  exchange  of  technical 
information  and  to  raise  the  overall 
■  level  of  HBCU  competitiveness  with 
other  institutions  in  the  field  of  fossil 
energy  research  and  development.  Thus 
the  establishment  of  linkages  between 
the  HBCU  and  private  sector  fossil 
energy  community  are  critical  to  the 
success  of  this  program,  and  equally 
consistent  with  the  Nation's  goal  of 
ensuring  a  future  supply  of  fossil  fuel 
scientists  and  engineers  from  a 
previously  under-utilized  resource. 
Eligibility  for  participation  in  this 
Pnjgram  Solicitation  is  restricted  to 
Historically  Black  Colleges  and 
Universities  (HBCUs)  and  HBCU- 
affiliated  research  institutes,  and  only 
those  that  meet  all  of  the  following 
criteria  may  submit  applications  in 
response  to  this  solicitation:  The 
Principal  Investigator  or  a  Co-Principal 
Investigator  must  be  a  teaching 
professor  at  the  submitting  university 
listed  in  the  application;  and  at  least 
one  student  registered  at  the  university 
is  to  be  compensated  for  work 
performed  in  the  conduct  of  research 
proposed  in  the  application;  and  each 
HBCU  applicant  must  reflect 
collaboration  with  industry,  i.e.,  the 
private  sector.  Proposals  from  HBCU- 
affiliated  research  institutes  must  be 
submitted  through  the  college  or 
university  with  which  they  are 
a^liated.  The  ttniversity  (not  the 
university-affiliated  research  institute) 
will  be  the  recipient  of  any  resultant 
DOE  grant  award.  A  small  o;  large 
business  enterprise  will  qualify  as  a 
"private"  sector  entity;  however,  the 
following  are  spedHcally  excluded  from 
recognition  as  private  sector 
collaborators:  Federal,  state  and/or  local 
government  agencies  and  non-HBCU 
colleges  and  universities.  Collaboration 
by  the  private  sector  with  the  HBCU 
may  be  in  the  form  of  cash  cost  sharing, 
consultation,  HBCU  access  to  industrial 
facilities  or  equipment,  experimental 
data  and/or  equipment  not  available  at 
the  university,  or  as  a  subgrantee/ 
subcontractor  to  the  HBCU. 

Areas  of  Interest 

In  order  to  develop  a  focused  national 
and  regional  program  of  HBCU  research 
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on  fossil  technology  and  resources,  the 
Department  is  particularly  interested  in 
innovative  research  and  advanced 
concepts  pertinent  to  fossil  resource 
conversitHi  and  utilization  limited  to  the 
nine  (9)  technical  topics  listed  below. 
Some  examples  of  subtopics  in  each 
category  are  also  provided;  however, 
these  examples  are  generally  not  all 
inclusive. 

Topic  1 — Advanced  Environmental 
Control  Technology  for  Coal 

Grant  applications  in  support  of 
Advanced  Environmental  Control 
Technology  for  Coal  are  only  solicited 
for  the  following  subtopics: 

Coal  Preparation 

The  research  objectives  are  to  develop 
technologies  for  (1)  deeply  depyritizing 
coal  so  that  the  clean  coal  product 
would  generate  significantly  less  SO2 
emissions  when  fircd  in  utility  boilers, 
and  (2)  preparing  a  cleaned  coal  product 
that  can  be  used  interchangeably  with 
distillate  and  residual  fuel  oils,  or 
natural  gas,  with  minimum  retroHt. 

Hot  Gas  Stream  Cleanup 

The  research  objectives  are:  (1) 
TECHNIQUES  for  (a)  removing  physical 
and  chemical  contaminants  to  levels 
that  are  compatible  with  diesel.  gas 
turbine,  and  fuel  cell  systems,  (b) 
reducing  emissions  to  levels  below  the 
promulgated  standards  for  pulverized 
coal  boilers,  and  (c)  reducing  gas  stream 
contaminants  to  levels  that  are 
compatible  with  liquids  production;  (2) 
PROCESSES  that  (a)  have  multi- 
contaminant  control  capability,  (b) 
directly  convert  sulfur  in  fuel  gas  from 
coal  gasifiers  to  elemental  sulfur,  (c) 
remove  ammonia  and/or  chloride  in  fuel 
gas  from  coal  gasifiers.  (d)  use  catalysts 
on  particulate  filters,  processes  using 
high  temperature,  high  pressure 
membranes  for  contaminant  separation, 
and  (e)  reduce  SO2  and  NO»  emissions 
by  reducing  the  sulfur  and  nitrogen 
content  of  gas-phase  tars  in  fuel  gas 
from  coal  gasifiers.  Diagnostic 
instrumentation  for  measurements  in 
hot  gas  streams  are  also  of  interest. 

Advanced  High  EfRciency  Emissions 
Control 

The  research  objectives  are  Innovative 
concepts  (applicable  to  coal-fired 
combustors  in  the  electric  utility, 
industrial,  commercial,  and  residential 
sectors)  that  allow  more  efficient, 
economical,  and  environmentally 
acce{<table  treatment  of  flue  gas  from 
atmospheric  coal-fired  combustors  for 
reduction  of  pollution  emissions  of 
sulfur  dioxide  (SO2),  nitrogen  oxides 


(NO,  NO2,  and  N2),  and  carbon  dioxide 
(CO2). 

Waste  Management 

The  research  objectives  are:  (1)  To 
initiate  or  advance  the  development  of 
novel  uses  for  coal-derived  residues. 
especially  for  the  wastes  from  advanced 
coal  combustion  or  conversion 
technologies:  (2)  to  utilize  the  residues 
from  the  sulfur  capture  wastes  produced 
In  fluidized-bed  combustion,  limestone 
injection  multistage  burners,  advanced 
flue  gas  cleaning,  or  gasiGcation 
processes;  (3)  for  cost  avoidance 
technology  for  disposal  of  these  waste 
products  by  utilities  and  smaller  scale 
users  of  advanced  coal  technologies; 
and  (4)  for  advance  utilization 
techniques  for  waste  from  small-sized 
industrial  boilers. 

Topic  2— Advanced  Coal  Utilization 

Grant  applications  in  support  of 
Advanced  Coal  Utilization  are  only 
solicited  for  the  following  subtopics: 

Advanced  Coal  Combustion  Systems 

The  research  objective  is  the  direct 
combustion  of  pulverized  coal  or  other 
dry,  liquid,  or  slurry  coal-based  fuels  in 
either  slagging  or  non-slagging  systems 
other  than  fluidized  beds  and  heat 
engines  (residential,  commercial, 
industrial,  and  utility  applications). 

Fluid  Bed  Combustion  (FBC) 

The  research  objective  is  for  the  direct 
utilization  of  coal  fluidized  combustion 
for  both  atmospheric  and  pressurized 
FBCs  for  Innovative  research  to  (1) 
Reduce  capital,  operating,  and 
maintenance  costs  of  FBC  systems,  (2) 
improve  solids  handling,  (3)  improve 
environmental  performance  (with 
further  reduction  in  emissions  of 
particulates  and  nitrogen  oxides  given 
sp>ecial  emphasis).  (4)  improve 
rehabiUty  and  operabiHty  of  critical  FBC 
system  components,  (5)  develop 
instrumentation  for  characterization  of 
FBC  parameters,  and  (6)  integrate  FBCs 
with  other  components  (e.g.,  absorption 
coolers  or  cogeneration  systems)  to 
improve  the  economics  of  small  FBC 
systems. 

Topic  3 — Coal  Liquefaction  Technology 

Grant  applications  in  support  of  Coal 
Liquefaction  Technology  are  only 
solicited  for  the  following  subtopics: 

Advanced  Concepts  for  Conversion  of 
Coal  to  Liquids  - 

The  research  objectives  are:  (1)  Novel 
catalysts  or  reaction  chemistry  to 
remove  oxygen  in  the  initial  stages  of 
direct  coal  liquefaction  with  minimal  or 
reduced  hydrogen  consumption;  and  (2) 


preconversion  processing  to  minimize 

the  occurrence  of  condensation/ 
retrogressive  reactions  during  the  initial 
reaction  stages  of  coal  liquefaction  and 
the  use  of  well  dispersed  (disposable) 
catalysts  to  promote  more  effiident 
conversion  reactions. 

Advanced  Concepts  for  Conversion  of 
Syngas  to  Liquids 

The  research  objectives  are:  (1) 
Improved  methods  of  methanol 
synthesis  and  of  novel  single  step 
processes  for  producing  gasoline  and 
diesel  hydrocarbons,  (2)  simple  routes 
to  higher  alcohols  and  ethers  that  can  be 
used  as  octane  enhancers.  (3)  novel 
catalyst  systems  making  use  of  modem 
methods  of  materials  science  to 
facilitate  the  desired  reaction  sequences 
(these  should  be  more  active,  more 
stable,  and  more  selective  than 
conventional  catalysts).  (4)  process 
schemes  which  make  more  effective  use 
of  heat  generated  in  synthesis.  (5)  novel 
systems  which  convert  s>'ngas  directly 
into  liquids  or  liquid  precursors,  and  (6) 
improved  instrumentation  and 
analytical  techniques  that  allow  on-line 
determination  of  process  stream 
composition  or  improve 
characterization  of  catalysts. 

Coal-Oil  Coprocessing 

The  research  objectives  are:  (1)  Better 
understanding  the  ^emistry  of 
interaction  between  the  residue  and  the 
coal.  (2)  improved  demetallization.  or 
(3)  novel  techniques  for  the  production 
of  hydrogen  from  various  coals  and 
coal-based  chars  for  use  in  direct 
liquefaction. 

Advanced  Catalysts 

The  research  objective  is  the 
enhancement  of  depolymerization 
reactions  while  repressing  the 
condensation  reactions. 

Topic  4 — Biotechnology  for  Fossil 
Energy 

Grant  applications  in  support  of 
Biotechnology  for  Fossil  Energy  are  only 
solicited  for  the  following  subtopics: 

Beneficiation  of  Coal  Resources 

The  research  objectives  are:  Studies 
and  application  of  biotechnology  to 
remove  these  organic  and  inorganic 
contaminants  from  typical  U.S.  coals  at 
mild  operating  conditions. 

Conversion  bf  Fossil  Energy  Resources 

The  research  objectives  are:  Types  of 
biotechnical  resource  modification  that 
include  conversion  of  fossil  energy 
resources  to  liquid  or  gaseous  fuels, 
viscosity  reduction  of  high  viscosity 
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materials^pr  release  of  organic  materials 
bound  in  inorganic  matrices. 

Bioreactors  and  Bioprocess  Efficiency 

The  research  objectives  are:  (1) 
Improved  approaches  (processes, 
processing  systems,  and  (2)  processing 
equipment)  for  bioprocessing  fossil 
resources  {or  their  products)  including 
novel  and  innovative  techniques  either 
to  increase  bioprocess  efficiency  or  to 
improve  bioreactor  designs. 

Enhanced  Oil  and  Gas  Recovery 

The  research  objectives  are:  (1)  The 
development  of  processes  using 
microorganisms  or  their  products  in  the 
recovery  of  light  and  heavy  oils  or 
natural  gas  from  low  producing  fields. 
specifically  addressing  new 
microorganisms  capable  of  growing  in 
undergroimd  reservoirs  of  oil  or  gas.  and 
examining  their  metabolic  and 
biochemical  characteristics;  and  (2)  both 
laboratory  research  and  field  testing 
designed  to  demonstrate  the  validity  of 
laboratory  results. 

Topic  5 — Enhanced  Oil  Recovery 

Grant  applications  in  support  of 
Enhanced  Oil  Recovery  are  only 
solicited  for  the  following  subtopics: 

Recovery  of  Light  Oil 

The  research  objective  is  to  improve 
the  recovery  of  light  oil  in  the  following 
areas:  (1)  In  Depth  SvJeep  Improvement 
for  Enhanced  Oil  Recovery  Processes; 
(2)  Near  Well  Bore  Sweep  Improvement 
for  Enhanced  Oil  Recovery  Processes; 
and  (3)  Novel  Surfactants  for  High 
Salinity,  High  Hardness,  and  High 
Temperature  Reservoir  Brines. 

Recovery  of  Heavy  Oil 

The  research  objectives  are  novel 
techniques  to:  (1)  Reduce  wellbore  heat 
losses  using  an  effective,  inexpensive 
insulating  fluid  in  the  tubing-casing 
annulus;  (2)  measure  the  downhole 
steam  quality  to  determine  wellbore 
heat  loss  and  thus  to  allow  design  of 
better  production  operations;  and  (3) 
improve  the  effective  sweep  of  the 
reservoir  by  reducing  the  effects  of 
overriding  gravity  segregation, 
insufficient  mobility  control,  and 
heterogeneities. 

Oil-Field  Geosdence 

The  research  objectives  are:  (1)  Novel 
methods  of  characterization  to  quantify 
reservoir  parameters  including  porosity, 
permeability,  pore  structure,  capillary 
pressure,  fracture  patterns,  and  fades 
geometry;  and  (2)  development  of  oil 
data  bases  and  oil  atlas  compilation  and 
reservoir  classification. 


Topic  S— Advanced  Technology  for  the 
Recovery  of  Natural  Gas 

Grant  applications  in  support  of 
Advanced  Technology  for  the  Recovery 
of  Natural  Gas  are  only  solidted  for  the 
following  subtopics: 

Advanced  Geotechnology  in  Production 
Applications 

The  research  objectives  are  innovative 
approaches  to  improve  the  recovery  of 
original  gas  in  place  and/or  on 
inexpensive  new  geotechnical 
approaches  or  concepts  to  restore  the 
How  rate  of  old  gas  wells. 

Advanced  Instrumentation  and 
Interpretation  Techniques  for  Locating 
and  Characterizing  Natural  Gas 
Resources 

The  research  objectives  are  advanced 
instrumentation  and  interpretation 
techniques  for  locating  and 
characterizing  gas  reservoirs,  including 
hydrates  and  deep  gas.  to  improve 
resource  recovery  and  to  increase 
reserves. 

Advanced  Concepts  for  Natural  Gas 
Convereion  to  Liquids 

Research  objectives  are  advanced 
concepts  conversion  of  natural  gas  to 
liquids  including  catalytic  and 
noncatalytic  processes  (with  emphasis 
on  the  latter)  for  converting  natural  gas 
to  liquid  fuels. 

Topic  7 — Advanced  Envimnmental 
Ckjnsiderations  in  the  Recovery  and 
Processing  of  Oil  and  Natural  Gas 

Grant  applications  in  support  of 
Advanced  Environmental 
Considerations  in  the  Recovery  and 
Processing  of  Oil  and  Natural  Gas  are 
only  solicited  for  innovative  methods 
and  concepts  that  allow  more  efficient, 
effective,  and  economical  reduction  of 
environmental  risk  from  the  processing 
and  primary,  secondary,  and  enhanced 
extraction  of  oil  and  natural  gas. 
Research  relating  to  open  oil  spill 
cleanup  technologies  will  not  be   . 
considered. 

Topic  8 — Heavy  Oil  Upgrading  and 
Processing 

Grant  applications  in  support  Heavy 
Oil  Upgrading  and  Processing,  are 
sought  for  the  following  subtopics: 

(a)  Improved  Understanding  of  the 
Chemistry  and  the  Thermodynamics  of 
Adding  Hydrogen  to  Heavy  Feedstocks; 

(b)  Improved  Understanding  of  the 
Chemistry  and  the  Thermodynamics  of 
the  Removal  of  the  Contaminants,  i.e..  S, 
N.  O.  Metals,  etc..  from  Heavy 
Feedstocks; 

(c)  Development  of  New  and  Less 
Expensive  Means  for  Produdng 


Hydrogen  from  Feedstocks  other  than 
Light  Hydrocarbons  which  are  Excellent 
Fuels  as  is; 

(d)  Development  of  New  and  Less 
Exipeacive  Contaminant  Removal 
Processes  for  Heavy  Oils  along  with 
Environmentally  Acceptable  Means  of 
Disposing  of  the  Contaminants  when 
Removed; 

(e)  Development  of  New  Knowledge 
to  be  used  to  Improve  Catalytic  Cracking 
and  Hydrocracking  Catalysts  and 
Process;  and 

(f)  Development  of  the  Knowledge. 
Catalysts  and  Processes  Necessary  to 
Ehminate  the  Production  of  Petroleum 
Coke  or  the  Ability  to  Liquefy  it  so  that 
it  can  be  Recycled  to  the  Refinery. 

Topic  9— Faculty/Student  Exploratory 
Grants 

DOE  is  seeking  grant  applications 
&t)m  HBCU  faculty  and/or  students  for 
a  supportable  basic  premise  on  any  one 
of  the  subtopics  covered  under  the 
above  eight  (8)  technical  topics.  DOE 
will  provide  "seed"  grants  to  the 
selected  HBCU(s)  to  enable  the  faculty 
and/or  student  researcher(s)  to  conduct 
the  proposed  exploratory  research  and 
further  develop  the  stated  premise.  This 
is  the  only  topic  (Topic  nine  (9))  under 
this  Program  Solicitation  that  does  not 
require  initial  private  sector 
collaboration  for  an  application  to  be 
considered  for  selection. 

Awards 

E)OE  anticipates  issuing  finandal 
assistance  (grants)  for  each  project.  DOE 
reserves  the  right  to  support  or  not 
support  any  or  all  applications  received 
in  whole  or  in  part,  and  to  determine 
how  many  awards  may  be  made  through 
the  solidtation  subject  to  funds 
available  in  this  fiscal  year.  The 
limitation  on  the  maximum  DOE 
funding  for  each  selected  grant  to  be 
awarded  under  this  Program  Solicitation 
is  as  follows: 
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Maximum 
award 

Topics  <-8: 
To  12  monttis  grant  dura- 
tion   

$80,000.00 

13-24  months  grant  dura- 
tion   

$140,000.00 

25-60  months  grant  dura- 
tion   

$200,000.00 

Topic  9: 
To  12  months  grant  dura- 
tion  

$10,000.00 

Approximately  one  (1)  milUon  dollars 
is  plaimed  for  this  solidtation.  The  total 
should  provide  support  for 
approximately  four  (4)  to  eight  (8)  R&D 
proposal  selections  (Topics  1-8),  and 


approximately  two  (2)  to  six  (6)  fadlity/ 
student  explo-atory  proposal  selections 
(Topic  9).  The  Program  Solidtation  is 
expected  to  be  ready  for  mailing  on  or 
about  November  26, 1993.  Applications 
must  be  prepared  and  submitted  in 
accordance  with  the  instructions  and 
forms  in  the  Program  Solicitation.  To  be 
eligible  applications  must  be  received 
by  the  Department  of  Energy  by  the 
closing  date  stated  in  the  solicitation. 
Dale  A.  Siciliano 
Contracting  Officer. 
(FR  Ddc.  93-30264  Filed  12-9-93;  8:45  ami 
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Financial  Assistance  Award;  Intent  To 
Award  Cooperative  Agreement  to  the 
Council  of  State  Governments- 
Midwestern  Office 

agency:  U.S.  Department  of  Energy 
(DOE). 

ACTION:  Notice  of  intent  to  make  a 
competitive  finandal  assistance  award. 

SUMMARY:  The  Department  of  Energy 
announces  that  pursuant  to  10  CFR 
600.6(a)(5),  it  is  making  a  discretionary 
finandal  assistance  award  based  on  the 
criterion  set  forth  at  10  CFR 
600.7(b)(2)(i)(D)  to  the  Coundl  of  State 
Governments,  Midwestern  Office,  under 
Cooperative  Agreement  Number  DE- 
FC01-94RW00288.  The  objections  of  the 
cooperative  agreement  are  to  provide 
assistance  to  this  nonprofit  regional 
assodation  to  monitor  and  inform 
regional  officials  on  issues  related  to  the 
transportation  and  storage  of  high-level 
radioactive  waste.  This  effort  will  have 
a  total  estimated  cost  of  $894,557  to  be 
provided  by  the  DOE. 
FOR  FURTHER  INFORMATION  CONTACT: 
U.S.  Department  of  Energy;  Office  of 
Placement  and  Administration;  Attn: 
Douglas  L.  Baptist,  HR-531. 23;  1000 
Independence  Avenue,  SW.. 
Washington,  DC  20585. 

SUPPLEMENTARY  INFORMATION: 

Scope 

The  cooperative  agreement  will 
provide  funding  to  the  Coimdl  of  State 
Governments,  Midwestern  Office,  which 
will:  disseminate  information  to 
regional  officials  regarding  the  states  of 
interim  storage  and  the  transportation  of 
high-level  radioactive  waste  in  their 
states;  monitor  relevant  regional 
emergency  preparedness  and  emergency 
response  initiatives;  monitor  and 
comment  on  the  nuclear  waste 
transportation  related  activities  of  the 
Commercial  Vehicle  Safety  Alliance; 
monitor  and  comment  on  the 
Department  of  Energy's  adivities  to 


develop  transportation  casks;  and. 
participate  in  meetings  with 
Departmental  representatives.  In 
accordance  with  10  CFR 
6O0.7(b){2)(i)(D),  it  has  been  determined 
that  the  Coundl  possesses  the  unique 
domestic  capability  to  successfully 
perform  the  proposed  activities  based 
on  its  position  as  the  chartered  board 
representing  midwestem  states  on 
energy  matters  pertaining  to  nudear 
waste. 

Issued  in  Washington.  DC,  on  November 
17, 1993. 

Scott  Sheffield, 

Director.  Headquarters  Operations  Division 
B,  Office  of  Placement  and  Administration. 
[PR  Doc  93-30262  Filed  12-9-93;  8:45  am) 
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Office  of  Energy  Research 

Energy  Research  Financial  Assistance 
Program  Notice  94-07:  Computer 
Hardware  Advanced  Mathematics  and 
Climate  Physics  (CHAMMP)  Program 

AGENCY:  U.S.  Department  of  Energy 
(DOE). 

ACTION:  Notice  inviting  grant 
applications. 

SUMMARY:  The  Office  of  Health  and 
Enviroiunental  Research  (OHER)  of  the 
Department  of  Energy  (DOE)  hereby 
announces  its  interest  in  receiving 
Finandal  Assistance  applications  to 
support  the  improvement  of  decade-to- 
century  climate  prediction  in 
conjunction  with  the  Environmental 
Sciences  Division's  (ESD)  Computer 
Hardware,  Advanced  Mathematics  and 
Climate  Physics  (CHAMMP)  Program. 

This  notice  requests  applications  for 
grants  to  support: 

(Category  1):  Theoretical  limits  to 
climate  prediction  over  decade  to  multi- 
century  time  frames  with  sub- 
continental and  smaller  scale  spatial 
accuracy. 

(Category  2):  The  development  of 
improved  mathematical  techniques, 
model  formulations  and  computer 
algorithms  for  atmosphere,  ocean  and 
coupled  atmosphere-ocean  general 
circulation  models  (GCM)  that  more 
accurately  and  effidently  describe  and 
predid  global  climate  system  behavior 
on  the  time  and  space  scales  mentioned 
above  using  advanced,  parallel- 
processing  sdentific  supercomputers. 

(Category  3):  The  development  of 
improved  representations  of  key  climate 
processes  (surface  processes,  connedive 
transport,  etc.)  that  accuravaly  simulate 
these  processes  on  the  appropriate 
scales  used  in  GCM-based  climate 


models  that  simulate  decade-to-century 
climate  change.  \ 

(Category  4):  Continuation  of 
activities  previously  funded  by  DOE 
under  Program  Notice  91-03  dated 
December  5, 1990.  with  grants  that 
conclude  in  FY  1994. 
DATES:  Formal  applications  submitted  in 
response  to  this  notice  must  be  received 
by  4:30  p.m.  e.8.t.,  March  1. 1994,  to 
permit  timely  consideration  for  award 
in  Fiscal  Year  1994. 
ADDRESSES:  Formal  applications 
referendng  Program  Notice  94-07 
should  be  forwarded  to:  U.S. 
Department  of  Energy,  Office  of  Energy 
Research,  Acquisition  and  Assistance 
Management  Division.  ER-64  (GTN). 
Washington.  DC  20585,  Attn:  Program 
Notice  94-07.  The  following  address 
must  be  used  when  submitting 
applications  by  U.S.  Postal  Service 
Express  Mail,  any  commercial  mail 
delivery  service,  or  when  hand  carried 
.  by  the  applicant:  U.S.  Department  of 
Energy,  Office  of  Energy  Research, 
Acquisition  and  Assistance 
Management  Division.  ER-64, 19901 
Germantown  Road,  Germantown,  MD 
20874. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Michael  Riches,  U.S.  Department  of 
Energy,  Office  of  Health  and 
Environmental  Research,  Environmental 
Sciences  Division,  ER-74  (GTN), 
Washington,  DC  20585,  telephone  (301) 
903-4328. 

SUPPLEMENTARY  INFORMATION:  One  of  the 
major  objectives  of  the  ESD  is  to 
improve  the  performance  and  accuracy 
of  Earth  cUmate  prediction  models  to 
make  better  forecasts  of  the  climate 
system  response  to  increasing 
concentrations  of  greenhouse  gases. 

The  CHAMMP  research  program  is  a 
multi-year  program  to  accelerate  the 
development  of  more  accurate  and 
useful  climate  prediction  capabilities  to 
forecast  dimate  change  on  sub- 
continental and  smaller  scales  over  time 
periods  ranging  from  a  decade  to  several 
centuries.  It  emphasizes  more  definitive 
theoretical  foundations  and  improved 
computational  methods  on  the  current 
and  next  generations  of  high- 
performance  sdentific  supercomputers 
to  dramatically  increase  both  the 
throughput  and  accuracy  of  model- 
based  predictions  of  climate  change. 

To  ensure  that  the  program  meets  the 
broadest  needs  of  the  research 
community  and  the  spedfic  needs  of  the 
ESD,  the  successful  applicants  will 
participate  as  members  of  the  CHAMMP 
Science  Teem  along  with  selected 
scientists  from  other  ESD  programs  that 
relate  to  the  CHAMMP  program.  Costs 
for  partidpation  in  the  Sdence  Team 
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meetings  and  workshops  should  be 
included  in  the  respondent's 
application.  Yearly  estimates  for 
Science  Team  travel  should  be  based  on 
one  trip  of  five  days  to  Washington,  DC. 
one  trip  of  five  days  to  San  Francisco, 
CA,  and  one  trip  of  five  days  to  Denver, 
CO. 

Successful  applicants  for  grants  in 
support  of  Category  1  will  conduct 
research  into  the  capability  of  climate 
models  to  perform  decade-to-century 
predictions  of  climate  behavior  for 
regions  encompassing  1(H  -  10«  km*. 
These  applicants  must  demonstrate  the 
role  of  their  research  in  defining  the 
predictability  limits  for  model-based 
climate  forecasts,  because  models  will 
be  used  to  determine  the  role  of  various 
factors,  both  natural  and  anthropogenic, 
in  climate  change.  These  studies  may 
include,  but  are  not  limited  to,  both 
theoretical  and  modeling  investigations 
of  climate  system  variability  over 
decade  to  century  scales. 

Successful  applicants  for  grants  in 
support  of  Category  2  will  conduct 
research  leading  to  the  development  of 
new  mathematical  techniques  and 
fiumerical  algorithms  that  can  be 
incorporated  into  climate  models 
running  on  highly  parallel  (50-2000 
processor)  computer  systems  of  the  type 
envisioned  to  be  the  next  generation  of 
scientific  supercomputers  capable  of 
performing  over  1011  floating-point 
operations  per  second  (100  gigaPLOPS) 
in  climate  modeling  applications. 
Applicants  must  demonstrate  the  role  of 
their  research  in  improving  the  accuracy 
and/or  the  computational  efficiency  of 
GCM-based  climate  models  to  perform 
forecasts  of  decade-to-century  climate 
change.  These  techniques  and 
algorithms  may  deal  with  any  or  all  of 
the  climate  system  process 
representations  that  will  comprise  GCM- 
based  climate  prediction  models.  These 
processes  include,  but  are  not  limited 
to,  atmospheric  and  oceanic  dynamics 
and  transport,  surface  energy  and  mass 
exchange,  atmospheric  radiative 
transfer,  ocean  convection,  and  sea-ice 
dynamics  and  thermodynamics. 

Successful  applicants  for  grants  in 
support  of  Category  3  will  conduct 
research  to  improve  the  representations 
of  climate  system  processes  for 
inclusion  in  GCM-based  climate  models 
used  for  the  prediction  of  decade-to- 
century  climate  change.  These  studies 
will  explore  methods  for  incorporating 
the  results  of  the  U.S.  Global  Change 
Research  Program's  observational  and 
experimental  programs  into  model 
components  that  accurately  describe 
climate  system  processes  at  the  model 
resolution  scales  typically  used  for 


climate  predictions  over  decades  and 
longer  time  frames. 

Successful  applicants  for  continuation 
of  grants  placed  under  Program  Notice 
91-03,  Category  4,  will  demonstrate  (a) 
continued  relevance  of  their  work  to  the 
goals  of  the  CHAMMP  program;  (b)  the 
quality  and  relevance  of  work 
conducted  under  previous  support  to 
the  goals  of  the  CHAMMP  Program, 
including  a  listing  of  the  publications, 
presentations  and  reports;  and  (c) 
relevant  contributions  to  the 
development  of  the  CHAMMP  Program, 
including  participation  in  and  the 
organization  of  meetings  and  workshops 
and  collaboration  with  model 
development  activities  of  the  CHAMMP 
program.  Applicants  should  include  a 
special  section  entitled 
"Accomplishments  Under  Previous 
Support"  which  addresses  items  (b)  and 
(c)  discussed  directly  above.  Applicants 
should  be  prepared  to  provide,  on  short 
notice,  complete  copies  of  all 
publications,  reports,  etc.  listed  in  this 
section,  should  they  be  required  by  peer 
reviewers. 

It  is  anticipated  that  approximately 
$1,500,000  will  be  available  for  awards 
for  the  combined  activity  under 
Categories  1,  2,  3,  and  4  above  in  FY 
1994,  contingent  upon  the  availability  of 
appropriated  funds.  Multiple  year 
funding  of  awards  is  expected,  also 
contingent  upon  availability  of  funds. 
The  allocation  of  funds  among  the  four 
categories  above  will  depend  on  the 
number  and  quality  of  the  applications 
received.  It  is  anticipated  that  a 
substantial  fraction  of  the  funds  will 
support  continuation  of  research  under 
category  4  above.  Typical  ESD  awards 
are  $200,000  per  year,  but  range  from 
$50,000  to  $750,000.  Collaborative 
applications  among  multiple 
investigators  or  institutions  covering 
two  or  more  categories  are  encouraged. 
Awards  are  anticipated  to  begin  on  or 
about  July  1, 1994. 

The  technical  portion  of  the 
application  should  not  exceed  twenty- 
five  (25)  double-spaced  pages.  Po"r 
applicants  under  Category  4  above,  the 
"Accomplishments  Under  Previous 
Support"  section  should  not  exceed  ten 
(10)  double-spaced  pages.  Lengthy 
appendices  are  discouraged. 

Available  from  ESD  (see  ADDRESSES 
above)  to  assist  applicants  is  a  copy  of 
the  CKAMMP  Program  Plan  and 
summaries  of  current  research  activities. 
Information  about  development  and 
submissions  of  applications,  eUgibility, 
limitations,  evaluation  and  selection 
processes,  and  other  policies  and 
procedures  are  contained  in  the 
Application  Guide  for  the  Office  of 
Energy  Research  Financial  Assistance 


Program  and  10  CFR  part  605.  The 
Application  Guide  is  available  from  the 
U.S.  Department  of  Energy,  Office  of 
Health  and  Environmental  Research, 
Environmental  Sciences  Division,  ER- 
74  (GTN),  Washington,  DC  20585. 
Telephone  requests  may  be  made  by 
calling  (301)  903-4902. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  this  pnsgram  is 
81.049. 

Issued  in  Washington,  DC,  on  November 
30. 1993. 
D.D.  Mayhew. 

Director,  Office  of  Management,  Office  of 
Energy  Besearch . 
[FR  Doc.  93-30265  Filed  12-9-93:  8:45  am) 

BILUNQ  COOC  6450-ei-P 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  ES94-1 1-000,  et  al.] 

Consolidated  Edison  Co.  of  New  York, 
Inc.,  et  a!.;  Electric  Rate,  Small  Power 
Production,  and  Interlocking 
Directorate  Filings 

December  6, 1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Consolidated  Edison  Company  of 
New  York,  Inc. 

[Docket  No.  ES94-1 1-000] 

Take  notice  that  on  November  30, 
1993,  Consolidated  Edison  Company  of 
New  York,  Inc.  filed  an  application 
under  §  204  of  the  Federal  Power  Act 
seeking  authorization  to  issue  not  more 
than  $300  million  of  short-term  debt 
during  the  period  January  1. 1994 
through  December  31, 1995,  with  a  final 
maturity  date  no  later  than  nine  months 
after  date  of  issuance. 

Comment  date:  December  27, 1993,  in 
accordancewith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Duquesne  Light  Company 

[Docket  No.  ES94-10-000] 

Take  notice  that  on  November  30, 
1993,  Duquesne  Light  Company  filed  an 
application  under  §  204  of  the  Federal 
Power  Act  seeking  authorization  to 
issue  not  more  than  $325  million  of 
promissory  notes,  commercial  paper 
and  other  evidences  of  indebtedness 
ftt)m  time  to  time  through  December  31, 
1995,  with  a  final  maturity  date  no  later 
than  December  31, 1996. 

Comment  date:  December  27, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
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motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE, 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  93-30270  Filed  12-9-93;  8:45  am) 

BtUJNQ  COOC  6717-01-P 

[Docket  No.  CP94-1 12-000.  et  al.] 

National  Fuel  Gas  Supply  Corp.,  et  al.; 
Natural  Gas  Certificate  Filings 

December  6, 1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  National  Fuel  Gas  Supply 
Corporation 

[Docket  Nos.  CP94-1 12-000  and  CP88-94- 
0081 

Take  notice  that  on  November  17. 
1993,  National  Fuel  Gas  Supply 
Corporation  ("National"),  10  Lafayette 
Square,  Buffalo,  New  York,  14203,  filed 
amendment  to  an  application  pursuant 
to  section  7(c)  of  the  Natural  Cks  Act 
and  part  157  of  the  Regulations  under 
the  Natural  Gas  Act  (18  CFR  part  157), 
for  a  certificate  of  public  convenience 
and  necessity  authorizing  the 
construction,  acquisition  and  operation 
of  facilities  in  Erie  County,  New  York 
which  would  satisfy  important 
operational  concerns  raised  by  National 
in  its  previous  filings,  but  at 
considerably  less  expense  than 
previously  proposed.  Total  cost  of 
constructing  approximately  1.5  miles  of 
pipeline  and  acquiring  approximately 
4.8  miles  of  pipeline,  plus  associated 
facilities,  is  estimated  to  be  $3,772,110. 
National  also  requests  that  the 
Commission  authorize  the  amendment 
of  the  Transportation  Agreement 
between  National  and  Transco  Energy 
Marketing  Corporation  by  adding  an 
additional  receipt  point  and  an 
additional  deUvery  point  for  that 
service.  The  details  of  National's 
proposal  are  more  fully  set  forth  in  the 
amended  application  which  is  on  file 


with  the  Commission  and  open  to 
public  inspection. 

Comment  date:  December  27, 1993.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Tennessee  Gas  Pipeline  Company 

[Docket  No.  CP94-1 13-000] 

Take  notice  that  en  December  1, 1993, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston, 
Texas  77252.  filed  in  Docket  No.  CP94- 
113-000  a  request  pursuant  to 
§§  157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.212)  for  authorization  to  construct  • 
and  operate  a  bi-directional 
interconnect  with  Columbia  Gas 
Transmission  Company  (Columbia) 
under  Tennessee's  blanket  certificate 
issued  in  Docket  No.  CP82-413-O00 
pursuant  to  section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Tennessee  proposes  to  install,  own, 
and  operate  a  6-inch  hot  tap  assembly, 
measurement  facility  and  3,200  feet  of 
6-inch  pipeline  to  interconnect  its  Line 
313A-402  with  Columbia's  Line  A-5. 
Tennessee  states  that  the  facilities  will 
be  located  on  its  line  at  Mile  Post  313A- 
402+6.04  in  Steuben  County,  New  York. 
Tennessee  explains  that  the  facilities 
would  be  used  in  performing  an 
interruptible  transportation  service  for 
New  York  State  Electric  and  Gas. 
Tennessee  indicates  that  peak  and 
annual  equivalent  volumes  would 
amount  to  100,000  dekatherms  per  day 
and  36,500,000  dekatherms, 
respectively.  Tennessee  estimates  that 
the  facilities  would  cost  $599,000  which 
would  be  reimbursed. 

Comment  date:  January  20, 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Natural  Gas  Pipeline  Company  of 
America 

[Docket  No.  CP94-1 16-000] 

Take  notice  that  on  December  3, 1993, 
Natural  Gas  Pipeline  Company  of 
America  (Natural).  701  East  22nd  Street, 
Lombard,  Illinois  60148,  filed  in  Docket 
No.  CP94-1 16-000  an  application 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  (NGA)  for  p>ermission  and 
approval  to  abandon  a  1,040  H.P. 
compressor  unit  in  Kankakee  County, 
Illinois,  which  Was  authorized  in  Docket 
No.  CP66-169 ',  all  as  more  fully  set 
forth  in  the  application  which  is  open 
to  the  public  for  inspection. 


■  See  order  at  35  FPC  S28  (1966). 


Natural  proppses  to  abandon  a  1,040 
H.P.  compressor  unit  no  longer  needed 
at  its  Herscher  storage  field  in  Kankakee 
County.  Illinois.  Natural  states  that  the 
compressor  unit  has  not  been  used  since 
1984  and  is  too  expensive  to  operate 
and  maintain.  Natural  also  states  that  its 
abandonment  of  the  compressor  unit 
would  not  adversely  affect  storage 
injection  or  withdrawal  rates  and 
customer  service,  nor  would  overall 
system  reliability  be  jeopardized. 
Natural  further  states  that  it  intends  to 
sell  the  compressor  unit  upon 
abandonment. 

Comment  date:  December  27, 1993,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paroffvphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serv'e  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  forma]  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 
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G.  Any  person  or  the  Conunission's 
staff  may.  within  45  days  after  issuance 
of  the  instant  notice  by  th«  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  $  7  of  the 
Natural  Gas  Act. 
LoisD.CasiMlI. 
Secretary. 

IFR  Doc  93-30216  Filed  12-9-93: 8:45  am) 
•lUMQ  COM  <nT-«i-» 


[Docket  No.  ftP94-344W1I 

Algonquin  Qas  Tranemission  Co.; 
Proposed  Changes  in  FERC  Qas  Tariff 

December  6. 1993. 

Take  notice  that  on  December  1, 1993, 
Algonquin  Gas  Transmission  Company 
(Algonquin)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Fourth  Revised 
Volume  No.  1,  the  following  tariff  sheets 
to  be  efi'ective  November  1, 1993: 

Sub  Third  Revised  Tariff  Sheet  Na  21 
Sub  Third  Revised  Tariff  Sheet  hto.  22 

Algonquin  states  that  this  filing 
reflects  the  revised  rate  of  $8.5105  for 
the  AFT-2  service  as  approved  in  the 
Commission's  October  29, 1993  order  in 
Docket  No.  CP89-661-024.  On 
September  21. 1993,  Algonquin  filed  an 
application  to  inter  alia,  amend  its 
initial  rates  for  service  under  Rate 
Schedule  AFT-2  for  the  period 
November  1 ,  1993  to  October  31, 1994. 
The  Commission  issued  its  "Order 
Amending  Certificate"  on  October  29. 
1993,  granting  Algonquin's  request. 

Algonquin  states  that  copies  of  this 
tariff  filing  were  mailed  to  all  cxistomers 
of  Algonquin  and  interested  state 
commissions  shown  on  Algonquin's 
system. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE.. 
Washington,  DC  20426,  in  accordance 
with  §385.211  of  the  Commission's 
Rules  and  Regulations.  All  protests 
should  be  filed  on  or  before  December 
13. 1993.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 


not  serve  to  make  protestants  parties  to 

the  proceeding.  Copies  of  this  filing  are 

on  file  with  the  Commission  and  are 

available  for  public  inspection  in  the 

public  reference  room. 

LoMD.rMh»ll, 

Secretary. 

(FR  Doc  93-30217  Filed  12-9-93;  8:45  am] 

MUMQ  COM  anr-et-ii 


[Docket  Na  TIM4-3-4S-0001 

ANR  Pipeline  Co.;  Proposed  Changes 
inFERCQasTarm 

Decembers,  1993. 

Take  notice  that  on  December  1. 1993, 
ANR  Pipeline  Company  (ANR)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff. 
Second  Revised  Volume  No.  1  tariff 
sheets  as  referenced  below,  proposed  to 
be  effective  January  1, 1994: 

Third  Revised  Sheet  Na  17 
First  Revised  Sheet  No.  163 
First  Revised  Sheet  Na  164 
First  Revised  Sheet  No.  165 

ANR  states  that  the  above  referenced 
tariff  sheets  are  being  filed  to  establish 
the  revised  Gas  Research  Institute  (GRI) 
surcharges  in  accordance  with  Opinion 
No.  384  issued  by  the  Commission  in 
Docket  No.  RP93-140  on  October  S. 
1993. 

ANR  states  that  copies  of  the  filing  is 
being  mailed  to  each  of  ANR's 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  petitions  or  protests  should  be 
filed  on  or  before  December  13, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  pubUc  inspection  in  the 
public  reference  room. 
Lois  D.  Cashell. 
Secretary. 
IFR  Doc  93-30218  Filed  12-9-93;  8:45  am) 

BILUNO  COOC  f717-«1-M 


[Docket  No.  RP«4-«3-0001 

Black  Marlin  Pipelina  Co.;  Pstttton  for 
Waiver 

Decenilier  6. 1993. 

Take  notice  that  on  December  1. 1993. 
Black  Marlin  Pipeline  Company  (Black 
Marlin),  tendered  for  filing  a  petitiim  for 
waiver  of  certain  part  284  reporting 
requirements. 

Black  Marlin  requests  a  waiver  of  18 
CFR  284.106(a)  (b)  and  (d)  and  18  CFR 
284.223  (d)(1).  (d)(2).  and  (d)(4)  to  the 
extent  necessary  to  implement 
temporary  capacity  release  transactions 
on  Black  Merlin's  system  without  filing 
initial  reports  or  termination  reports 
reflecting  such  temporary  capacity 
release  transactions. 

Black  Marlin  also  requests  waiver  of 
18  CFR  284.106(1)  (3)(iv),  to  the  extent 
necessary  to  allow  Black  Marlin  to  add 
or  delete  receipt  and  delivery  points 
without  the  filing  subsequent  reports 
under  18  CFR  284.106(b). 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
filing  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  IX! 
20426.  in  accordance  with  sections  211 
and  214  Of  the  Commission's  Rules  of 
Practice  and  Procedure.  18  CFR  385.211 
and  385.214.  All  such  petitions  or 
protests  should  be  filed  on  or  before 
December  13. 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  this  proceeding. 
Any  pwrson  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  and  available  for 
public  inspection. 
Lois  D.  Cashell. 
Secretary. 

[FR  Doc  93-30219  Filed  12-9-03;  8:45  ami 
BILLMQ  COOC  STIT-OI-M 

[Docket  No.  TM94-2-32-000] 

Colorado  Interstate  Gas  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

December  6, 1993. 

Take  notice  that  on  December  1, 1993, 
Colorado  Interstate  Gas  Company  (QG) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  First  Revised  Volume  No.  1, 
Second  Revised  Sheet  No.  11.  with  a 
proposed  effective  date  of  January  1. 
1994. 

□C  states  that  the  tariff  sheet  reflects 
an  increase  in  the  fuel  reimbursement 
percentage  for  Lost,  Unaccounted-For 
and  Other  Fuel  Gas  ftt)m  0.15%  to 
0.52%  effective  January  1. 1994. 
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CIG  states  that  copies  of  this  filing 
have  been  served  on  QG's  jurisdictional 
customers  and  public  bodies. 

Any  person  aesiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  §§385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  and 
385.211).  All  such  petitions  or  protests 
should  be  filed  on  or  before  December 
13, 1993.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  Cashell. 
Secretary. 
IFR  Doc.  93-30220  Filed  12-9-93;  8:45  ami 

BIUJNG  CODE  6717-01-M 

[Docket  No.  TM94-4-21-000] 

Columbia  Gas  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

December  6. 1993. 

Take  notice  that  on  December  1, 1993. 
Columbia  Gas  Transmission  Corporation 
(Columbia)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets  with  a  proposed  effective 
date  of  January  1, 1994: 

Second  Revised  Sheet  No.  25 
Second  Revised  Sheet  No.  26 
Second  Revised  Sheet  No.  27 
Second  Revised  Sheet  No.  28 
First  Revised  Sheet  No.  30A 
First  Revised  Sheet  No.  30B 
First  Revised  Sheet  No.  30C 
First  Revised  Sheet  No.  GOD 

Columbia  states  the  aforementioned 
tariff  sheets  are  being  filed  to  revise  the 
Gas  Research  Institute  (GRI)  General 
RD&D  Funding  Unit  Rates  for  the  year 
1994,  as  authorized  by  Order  issued  by 
the  Federal  Energy  Regulatory 
Commission  on  October  5, 1993,  in 
Docket  No.  RP93-1 40-000,  Ordering 
Paragraph  B.  Under  the  funding 
mechanism  Columbia  will  collect  the 
GRI  surcharge  as  follows:  (1)  A 
surcharge  of  $0.218/Dth  included  in  the 
reservation  charge  of  firm  rate  schedules 
for  those  customers  with  load  factors 
exceeding  50%;  (2)  a  surcharge  of 
$0.134/Dth  included  in  the  reservation 
charge  of  firm  rate  schedules  for  those 
customers  with  load  factors  equal  to  or 


less  than  50%;  (3)  a  surcharge  of  .85c/ 
Dth  on  the  commodity  components  of 
firm  service  rates  and  one-part 
interruptible  rates;  (4)  a  surcharge  of 
2.00c/Dth  for  service  to  "small 
customers"  with  a  GTS  service 
agreement  and  a  transportation  demand 
not  exceeding  10.000  Dth/Day 
applicable  to  one-part  small  customer 
service  rates;  and  (5)  a  surcharge  of 
1.57c/Dth  on  firm,  one-part  rates  that  do 
not  quality  as  "small  customer"  rates. 

Columbia  states  that  copies  of  the 
filing  were  served  upon  the  Company's 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  December  13, 1993.  Protests  * 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  Columbia's  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  0.  Cashell, 
Secretary. 
IFR  Doc.  93-30221  Filed  12-9-93;  8:45  am| 

BILLING  COOE  triT-OI-M 


[Docket  No.  TM94-3-4-000] 

East  Tennessee  Natural  Gas  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

December  6, 1993. 

Take  notice  that  on  December  1, 1993, 
East  Tennessee  Natural  Gas  Company 
(East  Tennessee),  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  First  Revised 
Tariff  Sheet  No;  4  and  First  Revised 
Tariff  Sheet  Nos.  166  and  167  for  a 
proposed  effective  date  of  January  1, 
1994. 

East  Tennessee  states  that  this  filing  is 
in  response  to  the  Commission's  order 
issued  on  October  5, 1993,  in  Docket 
No.  RP93-1 40-000,  in  which  the 
Commission  approved  the  Gas  Research 
Institute's  (GRI)  1994  research, 
development,  and  demonstration 
program  and  related  five-year  plan,  and 
directed  all  jurisdictional  members  to 
collect  GRI  funding  amounts  pursuant 
to  the  approved  1994  funding  formula 
set  forth  in  the  Stipulation  and 


Agreement  Concerning  Post-1993  GRI 
Funding  Mec^ianism. 

East  Tennessee  states  that  copies  of 
the  filing  have  been  mailed  to  all  of  its 
jurisdictional  customers  and  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
filing  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426,  in  accordance  with  sections  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure,  18  CFR  385.211 
and  385.214.  All  such  petitions  or 
protests  should  be  filed  on  or  before 
December  13, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  this  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  and  available  for 
public  inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  93-30222  Filed  12-9-93:  8:45  am) 

BILLING  CODE  6717-01-M 


[Docket  No.  TA94-1 -23-000.  et  al.] 

Eastern  Shore  Natural  Gas  Co.; 
Technical  Conference 

Decembers,  1993. 

In  the  Commission's  letter  order 
issued  on  November  5. 1993,  in  the 
above-captioned  proceedings,  the 
Commission  held  that  the  filing  raises 
issues  for  which  a  technical  conference 
is  to  be  convened.  The  conference  to 
address  the  issues  has  been  scheduled 
for  Tuesday,  December  14, 1993.  at  1 
p.m.  in  a  room  to  be  designated  at  the 
offices  of  the  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street 
NE.,  Washington,  DC  20426. 

All  interested  persons  and  staff  are 
permitted  to  attend. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  93-30223  Filed  12-9-93;  8:45  ami 

BILLING  COOC  C717-01-M 


[Docket  No.  TM94-1 -09-000] 

Kern  River  Gas  Transmission  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

Decembers,  1993. 

Take  notice  that  on  December  1. 1993, 
Kern  River  Gas  Transmission  Company 
(Kern  River),  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  following  tariff 
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sheets,  with  a  proposed  effiecUve  date  of 
January  1. 1994: 

First  Revised  Sheet  No.  5 
First  Revised  Sheet  No.  6  ^ 

First  Revised  Sheet  Na  15 
First  Revised  Sheet  Na  124 
First  Revised  Sheet  No.  500 
Original  Sheet  No.  50GA 
First  Revised  Sheet  No.  506 
First  Revised  Sheet  No.  600 
Original  Sheet  No.  600A 
First  Revised  Sheet  No.  607 
First  Revised  Sheet  No.  608 
First  Revised  Sheet  Na  700 
.  Original  Sheet  Na  700A 
First  Revised  Sheet  No.  710 

Kern  River  states  that  this  filing  is  in 
response  to  the  Commission's  order 
issued  on  October  5. 1993,  in  Docket 
No.  RP93-140-000.  in  which  the 
Commission  approved  the  Gas  Research 
Institute's  (GRI)  1994  research, 
development,  and  demonstration 
program  and  related  flve-year  plan,  and 
directed  all  jurisdictional  members  to 
collect  GRI  funding  amounts  pursuant 
to  the  approved  1994  funding  formula 
set  forth  in  the  Stipulation  and 
Agreement  Concerning  Post-1993  GRI 
Funding  Mechanism. 

Kem  River  states  that  copies  of  the 
filing  have  been  mailed  to  all  of  its 
jurisdictional  customers  and  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
filing  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE..  Washington,  DC 
20426,  in  accordance  with  sections  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure,  18  CFR  385.211 
and  385.214.  All  such  petitions  or 
protests  should  be  filed  on  or  before 
December  13, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  this  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  and  available  for 
public  insp>ection. 
Lois  D.  Cashell. 
Secretory. 

IFR  Doc  93-30224  Filed  12-9-93;  8:45  am] 
MUMO  ooof  •nr-ei-M 

IDoctat  Na  TIM4-1-63-000] 

K  N  Intorttate  Oas  Tran«tnisslon  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

December  6, 1993. 

Take  notice  that  on  December  1, 1993, 
K  N  Interstate  Gas  Transmission  Co. 
(KNI),  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Second  Revised 


Volume  No.  1-A,  Second  Revised  Sheet 
No.  4-D,  with  a  proposed  effective  date 
ofjanuary  1,1994. 

KNI  states  that  the  proposed  changes 
will  adjust  KNI's  rates  charged  its 
jiuisdictional  customers  pursuant  to  the 
Gas  Research  Institute  charge 
adjustment  provision  (Section  21)  of 
KNI's  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1-B.  Such  adjustment  is  to 
track  the  revised  GRI  funding 
mechanism,  effective  January  1, 1994, 
per  Commission  Opinion  No.  384  dated 
October  5, 1993,  in  Docket  No.  RP93- 
140-000. 

KNI  states  that  copies  of  this  filing 
were  served  upon  KNI's  jurisdictional 
customers,  and  interested  public  bodies. 

Any  p)erson  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  18  CFR  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  December  13, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  p>arty  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Loia  D.  Cashell, 
Secretary. 

(FR  Doc.  93-30225  Filed  12-9-93;  8:45  am] 
BNJJNQ  cooe  anr-ti-M 


[Doctet  No.  TM94-3-5-000] 

Midwestern  Gas  Transmission  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

December  6. 1993. 

Take  notice  that  on  December  1, 1993, 
Midwestern  Gas  Transmission  Company 
(Midwestern),  tendered  for  filing  as-part 
of  its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  Second  Revised  Tariff 
Sheet  No.  5  and  First  Revised  Tariff 
Sheet  Nos.  82  and  83  for  a  proposed 
effective  date  of  January  1, 1994. 

Midwestern  states  that  this  filing  is  in 
response  to  the  Commission's  order 
issued  on  October  5, 1993,  in  Docket 
No.  RP93-14O-0O0,  in  which  the 
Commission  approved  the  Gas  Research 
Institute's  (GRI)  1994  research, 
development,  and  demonstration 
program  and  related  five-year  plan,  and 
directed  all  jurisdictional  members  to 
collect  GRI  funding  amounts  pursuant 
to  the  approved  1994  funding  formula 


set  forth  in  the  Stipulation  and 
Agreement  Concerning  Post-1993  GRI 
Funding  Mechanism. 

Midwestern  states  that  copies  of  the 
filing  have  been  mailed  to  all  of  its 
juriscuctional  customers  and  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
filing  should  file  a  {wtition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure,  18  CFR  385.211 
and  385.214.  All  such  petitions  or 
protests  should  be  filed  on  or  before 
Ctecember  13, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  this  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  and  available  for 
public  inspection. 
Lois  D.  Cashell, 
Secretary. 
jFR  Doa  93-30226  Filed  12-9-93;  8:43  am) 

BiLLMO  COOe  a717-01-M 


[Docket  No.  TMd4-1-«2-000] 

Mojave  Pipeline  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

December  6. 1993. 

Take  notice  that  on  December  1, 1993, 
Mojave  Pipeline  Company  (Mojave) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
First  Revised  Sheet  Nos.  11  and  126, 
with  a  proposed  effective  date  of 
January  1, 1994. 

Mojave  states  that  these  sheets  are 
being  revised  in  order  to  implement  the 
new  GIU  rates  approved  by  the 
Commission. 

Mojave  states  that  copies  of  this  filing 
were  served  upon  all  of  Mojave's 
jurisdictional  transportation  customers. 

Any  person  desiring  to  be  heard  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  December  13, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
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available  for  public  inspection  in  the 

public  refer«M»  room. 

LdsaCadiett. 

Secretory. 

IFR  Doc  93-30227  Filed  12-9^3;  8:45  am) 

BULwe  COBS  tnr-t-m 

[Docket  No.  TIM4-2-37-000I 

Northwest  PIpetlne  Corm  Proposed 
Changes  In  FERC  Gas  TartfT 

December  6. 1993. 

Take  notice  that  on  December  1, 1993, 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  and 
acceptance  the  following  tariff  sheets: 

Third  Bevised  Volume  No.  1 

First  Revised  Sheet  Na  S 
First  Revised  Sheet  Na  S-A 
Original  Sheet  Na  5-B 
First  Revised  Sheet  Na  8 
First  Revised  Sheet  No.  IS 
First  Revised  Sheet  No.  225 

OriffBoJ  Volume  No.  2 
Thirty-Fcuith  Revised  Sheet  Na  2J) 

Northwest  states  that  the  purpose  of 
this  filing  is  to  uptdate  its  Commodity 
SSP  Surcharge  effective  January  1, 1994, 
to  reflect  (1)  interest  applicable  to 
October,  November  aiKl  December  1993. 
and  (2)  the  amortization  of  principal 
and  interest.  The  proposed  Commodity 
SSP  Charge  contained  in  this  instant 
filling  is  4.06(  per  MMBtu  for  the  three 
months  commencing  January  1, 1994.  A 
furtho-  purpose  of  this  filing  is  to 
update  Northwest's  tariff  to  reflect  the 
current  Commission  approved 
commodity  and  demand  GRI  surcharges 
to  be  effective  for  the  twelve  months 
commencing  January  1. 1994.  The  GRI 
adjustment  demand  surcharge,  as  set 
forth  on  Sheet  Na  5.  is  21.80<  per 
MMBtu  for  Rate  Schedule  TF-1  (Large 
Customer)  high  load  factor  customers 
and  13.4a<  per  MMBtu  for  Rate 
Schedule  TF-1  (Large  Customer)  low 
load  factor  customers.  The  commodity 
surcharge  is  .851  per  MMBtu,  except  in 
the  case  of  the  Rate  Schedule  TF-1 
(Small  Customer),  which  is  2.001  per 
MMBtu.  Some  technical  changes 
applicable  to  certain  GRI  provision 
pages  have  also  been  made. 

Northwest  states  that  a  copy  of  this 
filing  has  been  served  upon  ail 
jurisdictional  customers  and  state 
regulatory  commissions  in  its  maricet 
area. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  of  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426.  in  accordance  with 
§§  385.214  and  385.211  of  the 


Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  December 
13, 1993.  Protests  will  be  considered  by 
the  Commission  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  vri^iing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
avaiU^  for  puhbc  inspection  in  the 
public  reference  room. 
Lois  D.  CisfaeU, 
Secretary. 

IFR  Doc  93-30228  Filed  12-9-93;  8:45  am] 
BCUMa  0001  •nr-tf-H 


[Docket  No.  TM9<  i  86  OOO] 

Pacific  Gas  Transanisslon  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

December  6. 1993. 

Take  notice  that  on  December  2, 1993. 
Pacific  Gas  Transmission  Company 

(PGT)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1-A  and  Second  Revised  Volume 
No.  1  proposed  tariff  sheets  listed  on  the 
Appendix  to  the  filing,  to  be  effective 
January  1, 1994. 

PGT  states  the  purpose  of  this  fi  ling 
is  to  revise  the  Gas  Research  Institute's 
(GRI)  funding  unit  adjustment 
component  ^  certain  transpcHlation 
services  effective  January  1, 1994.  in 
accordance  with  the  Commission's 
March  22. 1993,  and  June  23, 1993 
orders  in  Docket  No.  RP92-1 33-000  and 
its  October  5, 1993  order  in  Docket  Na 
RP93-1 40-000. 

PGT  further  states  that  copies  of  its 
filing  were  served  on  all  jurisdictional 
customers  and  interested  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washingtcm, 
TXl  20426,  in  accordance  with 
§§385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  December 
13, 1993.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  actiorrto  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 


file  with  the  Commission  snd  are 

available  for  public  inspection. 
LusaCasbeU. 
Secretoiy. 

(FR  Doc  93-30229  Filed  12-»-e3;  8:45 1 
I  oooa  «rt9>eMi 


[Docket  We.  T»lf4  a  t  000) 

Tennssaee  Gas  Pipeline  Co.;  Proposed 
Changes  in  FERC  Gas  Tarlir 

December  6, 1993. 

Take  notice  that  on  December  1 .  1993. 
Teimessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  Na  1,  Third  Revised  Tariff 
Sheet  No.  30  and  First  Revised  Tariff 
Sheet  Nos.  384  and  385  with  a  proposed 
effective  date  ofjanuary  1. 1994. 

Tennessee  states  that  this  filii^  is  in 
response  to  the  Commission's  order 
issued  on  October  5. 1993,  in  Docket 
No.  RP93-1 40-000.  in  which  the 
Commission  approved  the  Gas  Resewcb 
Institute's  (GRI)  1994  research, 
development,  and  demonstration 
program  and  related  five-year  plan,  and 
directed  all  jurisdictional  members  to 
collect  GRI  funding  amounts  pursuant 
to  the  approved  1994  funding  formula 
set  forth  in  the  Stipulation  and 
Agreement  Concerning  Po6t-1993  GRI 
Funding  Mechanism. 

Tennessee  states  that  copies  of  the 
filing  have  been  mailed  to  all  of  its 
jurisdictional  customers  and  affected 
state  regulatory  conunissions. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
filing  should  file  a  petition  to  interverte 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure,  18  CFR  385.211 
and  385.214.  All  such  petitions  or 
protests  should  be  filed  on  or  before 
December  13, 1993.  I*rotests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  this  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  ^  on  file  and  available  fof 
public  inspection. 
Lois  D.  CasheU. 
Secretary. 
IFR  Doc  93-30230  Filed  12-9-93;  8:45  ami 
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[Docket  No.  QT94-12-000] 

Transcontinental  Gas  Pipe  Line  Corp.; 
Proposed  Changes  In  FERC  Gas  TarifT 

December  6. 1993. 

Take  notice  that  on  December  1, 1993, 
Transcontinental  Gas  Pipe  Line 
Corporation  (TGPL)  tendered  for  filing 
as  part  of  its  FERC  Gas  Tariff.  Third 
Revised  Volume  No.  1  and  Original 
Volume  No.  2,  certain  revised  tariff 
sheets  included  in  Appendix  A  attached 
to  the  filing.  The  proposed  effective  date 
of  such  tariff  sheets  is  January  1, 1994. 
TGPL  states  that  the  purpose  of  the 
instant  filing  is  to  terminate  section  7(c) 
firm  transportation  service  under  Rate 
Schedules  X-265.  X-266.  X-272  and  X- 
273  and  to  convert  such  service  to 
service  provided  under  Rate  Schedule 
FT  and  Part  284  of  the  Commission's 
regulations  effective  January  1, 1994. 
The  rates  applicable  to  the  converted 
service  are  the  generally  applicable 
charges  under  Rate  Schedule  FT 
(including  fuel),  plus  the  reservation 
and  commodity  rate  surcharges  set  forth 
on  Sheet  No.  40A  to TGPLs Third 
Revised  Volume  No.  1  Tariff.  Sheet  No. 
40A  sets  forth  Surcharges  applicable  to 
Incremental  Leidy  Line  Annual  Firm 
Transportation  which  has  been 
converted  from  section  7(c)  firm 
transportation  service  to  service  under 
part  284  of  the  Commission's 
regulations.  Calculations  supporting  the 
surcharge  levels  at  January  1. 1994.  are 
set  forth  in  Appendix  B  attached  to  the 
filing. 

TGPL  states  that  copies  of  the  filing 
are  being  mailed  to  BUG,  New  Jersey 
Natural  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426.  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  December  13. 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  93-30231  Filed  12-9-93;  8:45  am) 
BILUNO  cooc  eriT-oi-M 


[Docket  Na  RP94-75-000] 

Transcontinental  Gas  Pipe  Line  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

December  6, 1993. 

Take  notice  that  on  December  1, 1993, 
Transcontinental  Gas  Pipe  Line 
Corporation  (TGPL)  tendered  for  filing 
as  part  of  its  FERC  Gas  Tariff.  Third 
Revised  Volume  No.  1,  certain  original 
tariff  sheets  included  in  Appendix  A 
attached  to  the  filing,  with  a  proposed 
effective  date  of  January  1, 1994. 

TGPL  states  that  the  purpose  of  the 
instant  filing  is  to  implement  TGPL's 
Order  No.  636  Blanket  Sales  Certificate 
under  subpart  J  of  the  Commission's 
part  284  regulations.  TGPL  states  that 
such  tariff  sheets  comprise  TGPL's  new 
Rate  Schedule  NS,  and  a  Form  of 
Service  Agreement  for  service 
thereunder.  TGPL  states  that  Rate 
Schedule  NS  provides  for  fully 
negotiated  terms,  and  is  intended  to 
cover  all  gas  sales  made  by  TGPL 
outside  its  existing  sales  service  rate 
schedules. 

TGPL  states  that  it  is  serving  copies  of 
the  instant  filing  to  its  customers.  State 
Commissions  and  other  interested 
parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington. 
IX  20426,  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  December  13, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  Cashell, 
Secretary. 
[PR  Doc.  93-30232  Filed  12-9-93;  8:45  am) 
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[Docket  No.  TQ94-1-35-0001 

West  Texas  Gas,  Inc.;  Proposed 
Changes  in  FERC  Gas  Tariff 

December  6, 1993. 

Take  notice  that  on  December  1, 1993, 
West  Texas  Gas,  Inc.  (WTG)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Revised  Volume  No.  1,  Ninth  Revised 
Sheet  No.  4,  with  a  proposed  effective 
date  of  January  1, 1994. 


WTG  states  that  Ninth  Revised  Sheet 
No.  4  and  the  accompanying 
explanatory  schedules  constitute  WTG's 
quarterly  PGA  filing  submitted  in 
accQiMJance  with  the  Commission's 
purchased  gas  adjustments  regulations. 

WTG  states  that  copies  of  the  filing 
were  served  upon  WlXi's  customers  and 
interested  state  commissions. 

Any  persons  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.211  and  385.214. 
All  such  motions  or  protests  should  be 
filed  on  or  before  December  13, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell. 
Secretory. 
IFR  Doc.  93-30233  Filed  12-9-93;  8:45  ami 

BILUNO  cooc  triT-OI-M 


[Docket  No.  TM94-2-43-000] 

Williams  Natural  Gas  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

December  6, 1993. 

Take  notice  that  on  December  1, 1993, 
Williams  Natural  Gas  Company  (WNG) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  Second  Revised  Sheet  Nos.  6  and  6A, 
with  a  proposed  effective  date  of 
January  1, 1994. 

WNG  states  that  this  filing  is  being 
made  to  reflect  the  new  GRI  surcharges 
to  be  collected  on  nondiscounted 
transportation  services,  as  approved  by 
Commission  order  issued  October  5, 
1993,  in  Docket  No.  RP93-14Q-000. 

WNG  states  that  it  entered  into  all 
new  contracts  as  of  October  1, 1993,  in 
connection  with  its  restructuring  under 
Order  No.  636,  and  therefore  has  no 
history  to  calculate  customer  load 
factors  using  the  GRI  formula.  In 
addition,  virtually  all  of  WNG's  sales 
prior  to  restructuring  were  made  under 
its  full  requirements  rate  schedule 
which  had  no  specified  contract 
demand  level.  Therefore,  WNG  submits 
that  the  only  fair  way  to  assign  load 
factors  is  to  assume  every  customer  is 
low  load  factor  for  purposes  of  the  GRI 
calculation.  For  the  calendar  year  1995, 
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WNG  will  have  history  to  determine 
actual  load  factors.  As  WNG  will  have 
no  high  load  factor  demand,  to  avoid 
confusion  it  has  omitted  the  high  load 
factor  demand  rate  ftt)m  its  tariff. 

WNG  states  that  a  copy  of  its  filing 
was  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE.. 
Washington,  DC  20426,  in  accordance 
#jth  §§  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  December  13, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  0.  Cashell, 
Secretary. 
IFR  Doc  93-30234  Filed  12-9-93;  8:45  am| 

BILUNO  COOE  (Tir-Ot-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-470S-«I 

Intent  To  Prepare  an  Environmental 
Impact  Statement  (EIS)  on  the 
Proposed  Eagle  Pass  Mine 

AGENCY:  U.S.  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  issuance  of  a  "New 
Source"  National  Pollutant  Discharge 
Elimination  System  (NPDES)  permit  for 
the  discharge  of  waste  water  from  the 
Dos  Republicas  Resources  Company, 
Inc.'s  (DRRC)  proposed  mining 
operation  in  Maverick  County.  Texas^. 

PURPOSE:  To  evaluate  the  potential 
significant  impacts  on  the  environment 
which  may  result  from  the  EPA's 
proposed  action,  pursuant  to  the 
National  Environmental  Policy  Act 
(NEPA). 

SUMUARV:  The  DRRC  has  applied  to  the 

EPA  for  a  NPDES  permit  to  discharge 
waste  waters  from  its  Eagle  Pass  Mine 
into  Elm  Creek.  The  EPA  determined 
the  proposed  project  to  be  a  major 
Federal  action  which  could  significantly 
affect  the  quality  of  the  human 
environment.  The  prof>osed  mine 
includes  approximately  5.900  acres  over 


the  19-ye8r  life  of  the  project  and  an 
estimated  39,231,000  tons  of  coal  will 

be  excavated. 

ALTERNATIVES:  The  EPA  may  issue  or 
deny  the  new  source  NPDES  permit. 

SCOPING:  The  EPA  wiU  hold  a  scoping 
meeting  at  St.  Joseph's  Parish  Hall  in 
Eagle  Pass,  Texas  on  Tuesday.  January 
18. 1994,  at  7  p.m.  for  the  purpose  of 
identifying  areas  to  be  evaluated  in  the 
Draft  EIS. 

FOR  FURTHER  INFORMA-qpN  OR  TO  BE 
PUCED  ON  THE  EIS  MAHJNO  UST:  Contact 
Mr.  Norm  Thomas.  Chief  Federal 
Activities  Branch.  EPA  Region  6(E-F). 
1445  Ross  Avenue,  Dallas,  Texas  75202 
2733;  telephone  214-655-2260. 

ESTIMATED  RELEASE  DATE  OF  DRAFT  EIS: 

March.  1994. 

RESPONSIBLE  OFFIOAL:  Joe  D.  Winkle. 

Acting  Regional  Administrator. 

Richard  Sanderson, 

Director,  Office  of  Federal  Activities. 

IFR  Doc  93-30056  Filed  12-9-93;  8:45  am| 
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[ER-FRL-4706--4] 

Environmental  bnpact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  November  15, 1993  Through 
November  19, 1993  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  section  309  of  the  Clean  Air  Act 
and  section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  10, 1993  (58  FR  18392). 

Draft  EISs 

ERP  No.  D-USN-E11031-NC  Rating 
EC2,  Camp  Lejeune  Marine  Corps  Base. 
EKsposal  of  Non-Hazardous  Solid  Waste 
Project.  Implementation.  COE  section 
404  and  NPDES  Permits,  Onslow 
County,  NC. 

Summary:  EPA  expressed 
environmental  concerns  with  the 
proposed  landfill  construction  and 
waste  minimization/  recycling  effort  can 
have  a  positive  long-term  impact  on 
surface  and  groundwater  quality  at 
Camp  Lejeune  compared  to  the  existing 
facility.  There  are  potential 
environmental  concerns  associated  with 
this  action  which  reouire  additional 
information. 


Final  ElSe 

s 

ERP  No.  F-APS-4j651»4-CMI,  1991 
Warner  Creek  Fire  Recovery  Project. 
Northern  Spotted  Owl  Habitat  and 
Other  Resources  Reforestation.  Northern 
Spotted  Owl  Habitat  Conservation  Area 
0-10,  Willamette  National  Forest. 
Oakridge  Ranger  District.  Lane  County, 
OR. 

Summary:  EPA  bad  no  ob)ection  to 
the  proposed  action. 

Dated:  December  6, 1993. 
William  D.  Dickerson. 
Deputy  Director,  Office  of  Federal  Activities. 
IFR  Doc  93-30314  Filed  12-9-93;  8:45  am| 
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[ER-FRL-470«-3| 

Environmental  Impact  Staten>ents; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities.  General  Information  (202) 
260-5076  OR  (202)  260-5075.  Weekly 
receipt  of  Environmental  Impact 
Statements  Filed  November  29. 1993 
Through  December  3. 1993  Pursuant  to 
40  CFR  1506.9. 

EIS  No.  930429.  Final  EIS.  COE.  PR.  Rio 
Grande  de  Arecibo  Basin.  Flood 
Control  Plan,  Implementation, 
Arecibo  River,  City  of  Arecibo,  PR, 
Due:  January  10, 1994,  Contact: 
Barbara  Cintron  (904)  223-1692. 

EIS  No.  930430,  Draft  EIS,  BLM.  CA, 
Clear  Creek  Management  Area,  Land 
and  Resource  Management  Plan 
Amendment,  Implementation.  San 
Benito  and  Fresno  Counties,  CA,  Due: 
February  15, 1994,  Contact:  Tim 
Moore  (408)  637-8183. 

EIS  No.  930431,  Draft  EIS,  AFS,  ID, 
Jenkins  Timber  Sale,  Harvesting 
Timber  and  Road  Construction, 
Payette  National  Forest,  New 
Meadows  Ranger  District,  Idaho  and 
Adams  Counties,  ID,  Due:  January  28, 
1994,  Contact:  Mike  Balboni  (208) 
634-0629. 

EIS  No.  930432,  Draft  EIS,  AFS,  ID. 
Hazard  Helicopter  Timber  Sale, 
Harvesting  Timber  and  Road 
Construction,  Payette  National  Forest, 
New  Meadows  Ranger  District,  Idaho 
County,  ID,  Due:  January  28,  1994, 
Contact:  Mike  Balboni  (208)  634- 
0629. 

EIS  No.  930433.  Draft  EIS,  UAF,  CO, 
Lowry  Air  Force  Base  (AFB)  Disposal 
and  ReusQ.  Implementation,  Denver 
County,  CO.  Due:  January  24. 1994, 
Contact:  Gary  Baumgartel  (210)  536- 
3869. 

EIS  No.  930434.  Final  EIS.  AFS.  ID. 
Spruce  Creek  Timber  Sale. 
Implementation.  Boise  National 
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Forest,  Valley  County,  ID,  Due: 
January  10. 1994,  Contact:  Ronn 
Julian  (208)  382-4271. 

EIS  No.  930435.  Draft  EIS,  AFS.  TN.  •• 
1996  Olympic  Whitewater  Slalom 
Venue,  Construction  and  Operation, 
Site  Selected,  Ocoee  River,  Cherokee 
National  Forest.  Ocoee  Ranger 
District.  Polk  County.  TN.  Due: 
January  24, 1994,  Contact:  Keith 
Sandifer  (615)  476-9700. 

EIS  No.  930436.  Final  Supplement. 
NOA.  MA.  ME.  RI.  NH.  CT.  Northeast 
Multi-Species  Fishery  Management 
Flan.  Updated  Information, 
Amendment  5,  Implementation,  Gulf 
of  Maine,  Georges  Bank  ME,  NH.  CT. 
RI  and  MA,  Due:  January  5, 1994, 
Contact:  Rolland  A.  Schmitten  (301) 
713-2239.  In  accordance  with 
1502.9(c)(4)  of  the  Council  on 
Environmental  Quality  (CEQ) 
Regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  alternative 
procedures  have  been  approved  by 
the  Council  for  the  filing  of  this  FSEIS 
to  reduce  the  comment  period  by  5 
days.  For  further  information  contact 
Elisabeth  Blayg,  (CEQ)  Phone  No. 
202—395—5754. 

EIS  No.  930437,  Draft  Supplement,  AFS. 
CA,  Bear  Mountain  Ski  Resort 
Expansion,  (formerly  known  as 
Goldmine)  Additional  Information, 
San  Bemandino  National  Forest. 
Special-Use-Permit  and  Possible  COE 
Section  404  Permit,  San  Bemandino 
County,  CA.  Due:  January  31, 1994, 
Contact:  Hal  Seyden  (714)  250-5555. 
EIS  No.  930438.  Draft  EIS.  FHW.  NC. 
NC-12  Replacement  of  Herbert  C. 
Bonner  Bridge  (Bridge  No.  11)  over 
Oregon  Inlet,  Construction,  Funding, 
Coast  Guard  Bridge  Permit,  Special- 
Use-Permit.  Right-of-Way  Permit.  COE 
Section  10  and  404  Permits,  Dare 
County,  NC.  Due:  January  31, 1994, 
Contact:  Nicholas  L.  Graf,  P.E.  (919) 
856-4346. 

Dated:  December  8. 1993. 
C  Marshall  Cain, 

Senior  Legal  Avisor,  Office  of  Federal 
Activities. 

(FR  Doc.  93-30315  Filed  12-9-93:  8:45  ami 
BiUJNQ  cooc  aea»-50-u 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1006-DR] 

Missouri;  Major  Disaster  and  Related 
Detemtinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 


SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Missouri 
(FEMA-1006-DR),  dated  December  1. 
1993.  and  related  determinations. 

EFFECTIVE  DATE:  December  1, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell.  Response  and 
Recovery  Directorate.  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472.  (202)  646-3606. 

SUPPt.EMENTARY  |||FORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
December  1, 1993,  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121  ef  seq). 
as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Missouri, 
resulting  &X)m  severe  storms,  tornadoes,  and 
flooding  on  November  13-19, 1993,  is  of 
sufficient  severity  and  magnitude  to  warrant 
a  major  disaster  declaration  under  the  Robert 
T.  Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  ("the  SUfford  Act").  I, 
therefore,  declare  that  such  a  major  disaster 
exists  in  the  State  of  Missouri. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  in  the  designated  areas.  Public 
Assistance  may  be  added  at  a  later  date,  if 
requested  and  warranted.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
will  be  limited  to  75  percent  of  the  total 
eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Warren  M.  Pugh,  Jr.,  of 
the  Federal  Emergency  Management 
Agency  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Missouri  to  have 
been  affected  adversely  by  this  declared 
major  disaster:  Bollinger,  Cape 
Girardeau,  Carter.  Howell.  Iron. 
Jefferson.  Madison,  Oregon,  Reynolds, 
Ripley,  St.  Francois,  St.  Louis,  Shannon, 
and  Wayne  Counties  for  Individual 
.    Assistance. 


(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance] 

jamet  Lee  Witt, 

Director. 

(FR  IXJrf.  93-30205  Filed  12-9-93;  8:45  am] 

BlUmO  CODE  (TIS-M-M 
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[FEMA-311»-EM] 

Texas;  Amendment  to  Notice  of  an 
Emergency  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  an  emergency  for  the  State  of  Texas 
(FEMA-3113-EM).  dated  September  10, 
1993,  and  related  determinations. 
EFFECTIVE  DATE:  December  1, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective 
November  15. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance] 

Richard  W.  Krimm, 

Associate  Director.  Besponse  and  Recovery 

Directorate. 

[FR  Doc.  93-30206  Filed  12-9-93;  8:45  am] 

BILUNO  cooc  •71>-02-M 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License; 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  46  CFR  part  510). 

Persons  knowing  of  any  reason  why 
any  of  (he  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission. 
Washington,  DC  20573. 

Ocean  Freight  Express 
2644  West  PiCo  Blvd.,  Los  Angeles.  CA 

90006 
Jorge  L.  Rojas,  Sole  Proprietor 
Intracon  Incorporated 
811  Banyan  Drive,  Elk  Grove  Village,  IL 

60007 
Officers:  Juergen  Stoffel,  President;  Renate 
Daugili-Stoffel,  Vice  President/Secretary 
Unlimited  Freight  Consultants,  Inc. 
7845C  NW  57th  Street.  Miami.  FL  33166 


Officer  Marcos  A.  Niebla,  President 
Tommy  C  May,  Inc  dba  Tommy  C  May, 
CHB 
P.O.  Box  5067,  Pasadena,  TX  77508-5067 
Officers:  Tommy  C  May.  President;  Mrs. 
Joe  A.  May,  Vice  President;  Catalina  H. 
Irwin,  Secretary/Treasurer 
International  Transportation  Experts,  Limited 
1801-H  Crossbeam  Drive,  Charlotte.  NC 

28217 
Officers:  Klaus  Hesse,  President;  Doris 
L.arkin,  Vice  President;  Joyce  Therrell, 
Secretary 
SCL  Shipping  (USA]  Inc 
150-30 132nd  Ave.,  #208,  Jamaica,  NY 

11434 
Officers:  Derek  Chan.  President;  Dennis 
Choy,  Vice  President/Treasurer,  Carol 
Chan,  Secretary /Director 
William  (Bill] ).  Donovan 
16, 120  Vanderbilt  Drive,  Odessa,  FL  33556 
Sole  Proprietor 
Freight  Brokers  International,  Inc 
1235  North  Loop  West,  Suite  601,  Houston, 

TX  77008 
Officers:  Allan  B.  Appelbaum,  President; 
Linda  G.  Appelbaum,  Secretary 
Elaine  Forwarding 
4311  East  Alderdale  Avenue,  Anaheim,  CA 

92807 
Takao  Murooka,  Sole  Proprietor 
Nora  Jarvis 
16, 674  Spruce  Circle,  Fountain  Valley,  CA 

92708 
Nora  Akemi  Jarvis,  Sole  Proprietor 
Craebel  Logistics  International  in  association 
with  Graebel/Houston  Movers,  Inc. 
10901  Tanner  Road.  Houston.  TX  77041- 

7105 
Officer  A.  Robert  Krai,  Vice  President/ 
General  Manager 
Central  Forwarding  Inc. 

1600  West  Loop  340,  Waco,  TX  76702- 

0817 
Officers:  James  H.  Alexander,  President; 
Shawn  M.  Putnam,  Vice  President; 
Phillip  L  Hering,  Secretary;  Barron  W. 
Cagle,  Director,  Frank  A.  Espinola, 
Director,  Randy  L  Berry,  Director 
H.K.  Forwarding  Company 
2039  West  Artesia  Blvd..  #144.  Torrance, 

CA  90504 
Heywal  S.  Kahng,  Sole  Proprietor 
Arrow  Freight  Services  Inc. 
2479  NW.,  36th  Street,  Miami,  FL  33142 
Rene  1.  Carrasco,  President/Director/ 
Stockholder  Antonio  Leal,  Vice 
President/Director/Stockholder,  Lourdes 
M-  Herrera,  Secretary/Director/ 
Stockholder 
B.LG.  Air-Ocean  Transport  Corporation 
9601  N.W.  12th  Street.  Miami,  FL  33172 
Officers:  Pedro  A.  Govea,  President/ 
Stockholder;  Dagmar  Herran,  Vice 
President;  Juan  A.  Alvarez,  Secretary/ 
{stockholder 
Date*  December  7. 1993. 
By  the  Federal  Maritime  Commission. 
Joseph  C  PoUdng, 
Secretary. 
(FR  Doc.  93-30214  Filed  12-9-93;  8:45  am] 

BILUNO  COM  CTSO-OI-M 


[Petition  Nos.  P102-«3,  P103-93,  P104-03] 

Hoegh  Lines,  et  ai.;  Petition  for 
Temporary  Exemption  From  Electronic 
Tariff  Filing  Requirements 

In  the  matter  of  Petition  of  Hoegh  Lines, 
Petition  of  Independent  Container  Line  Ltd., 
Petition  of  P&O  Containers  Limited. 

Notice  is  hereby  given  of  the  filing  of 
petitions  by  the  above  named 
petitioners,  pursuant  to  46  CFR  514.8(a), 
for  temporary  exemption  from 
electronic,  tariff  filing  requirements  of 
the  Commission's  ATFI  System.  To 
facilitate  thorough  consideration  of  the 
petitions,  interested  persons  are 
requested  to  reply  to  the  petitions  no 
later  than  December  15, 1993.  Replies 
shall  be  directed  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573-0001,  shall 
consist  of  an  original  and  15  copies,  and 
shall  be  served  as  follows: 
P102-93— Wayne  R.  Rohde,  Esq.,  Sher  8^ 

Blackwell.  1255  Twenty-third  Street. 

NW.,  Suite  500.  Washington.  DC 

20037-1194 
P103-93 — George  A.  Quadrino,  Esq., 

Warren  &  Associates,  P.C,  1100 

Connecticut  Avenue.  NW., 

Washington.  DC  20036 
P104-93— Paul  D.  Coleman,  Esq.. 

Hoppel.  Mayer  &  Coleman.  1000 

Connecticut  Avenue.  NW.. 

Washington.  DC  20036 

Copies  of  the  petitions  are  available 
for  examination  at  the  Washington,  DC 
office  of  the  Secretary  of  the 
Commission.  800  N.  Capitol  Street. 
NW.,  room  1046. 
Joseph  C  Polking, 
Secretary. 
[FR  Doc  93-30164  Filed  12-9-93;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Federal  Open  Market  Committee; 
Domestic  Policy  Directive  of 
September  21, 1993 

In  accordance  with  §  271.5  of  its  rules 
regarding  availability  of  information  (12 
CFR  part  271),  there  is  set  forth  below 
the  domestic  policy  directive  issued  by 
the  Federal  Open  Market  Committee  at 
its  meeting  held  on  September  21, 
1993. '  The  directive  was  issued  to  the 


1  Copies  of  the  Minutes  of  the  Federal  Open 
Market  Committee  Meeting  of  September  21, 1993. 
which  include  the  domestic  policy  directive  issued 
at  that  meeting,  are  available  u|>on  request  to  the 
Board  of  Governors  of  the  Federal  Rese.-ve  System, 
Washington,  D.C  20551.  The  minutes  are  published 
in  the  Federal  Reserve  Bulletin  and  in  the  Board's 
annual  report. 


Federal  Reserve  Bank  of  New  York  as 
follows:  * 

The  information  revie%ved  at  this  meeting 
suggests  that  economic  activity  is  continuing 
to  expand  at  a  moderate  pace.  Total  nonfarm 
payroll  employment  edged  down  in  August 
after  a  sizable  gain  in  July,  but  the  average 
workweek  rose  to  a  relativel>  high  level  and 
the  civilian  unemployment  rate  declined  to 
6.7  percent.  Industrial  production  has 
advanced  moderately  over  recent  months. 
Retail  sales  changed  little  in  real  terms  in 
July  and  August  after  increasing  appreciably 
in  the  second  quarter.  Housing  starts  were 
down  slightly  in  )uly  but  rose  substantially 
in  August.  Available  indicators  suggest  a 
slowing  in  the  expansion  of  business  capital 
spending  from  a  robust  pace  earlier  in  the 
year.  The  nominal  U.S.  merchandise  trade 
deficit  was  about  unchanged  in  July  from  its 
average  rate  in  the  second  quarter.  After 
rising  at  an  accelerated  rate  in  the  early  part 
of  the  year,  consumer  prices  have  increased 
more  slowly  and  producer  prices  have  fallen 
in  recent  months. 

Short-term  interest  rates  have  changed 
little  since  the  Committee  meeting  on  August 
17,  while  yields  on  intermediate-  and  long- 
temi  debt  obligations  have  declined 
somewhat.  In  foreign  exchange  markets,  the 
trade-weighted  value  of  the  dollar  in  terms  of 
the  other  G-10  currencies  depreciated 
substantially  over  the  intermeeting  period. 
M2  continued  to  expand  at  a  slow  rate  in 
August,  while  M3  turned  up  after  declining 
in  June  and  July.  For  the  year  through 
August,  M2  and  M3  are  estimated  to  have 
grown  at  rates  close  to  the  lower  end  of  the 
Committee's  ranges  for  the  year.  Total 
domestic  nonfinancial  debt  has  expanded  at 
a  moderate  rate  in  recent  months,  and  for  the 
year  through  July  it  is  estimated  to  have 
increased  at  a  rate  in  the  lower  half  of  the 
Committee's  monitoring  range. 

The  Federal  Open  Market  Committee  seeks 
monetary  and  financial  conditions  that  will 
foster  price  stability  and  promote  sustainable 
growth  in  output.  In  furtherance  of  these 
objectives,  the  Committee  at  its  meeting  in 
July  lowered  the  ranges  it  had  established  in 
February  for  growth  of  M2  and  M3  to  ranges 
of  1  to  5  percent  and  0  to  4  percent 
respectively,  measured  from  the  fourth 
quarter  of  1992  to  the  fourth  quarter  of  1993. 
The  Committee  anticipated  that 
developments  contributing  to  unusual 
velocity  increases  would  persist  over  the 
balance  of  the  year  and  that  money  growth 
within  these  lower  ranges  would  be 
consistent  with  its  broad  policy  objectives. 
The  monitoring  range  for  growth  of  total 
domestic  nonfinancial  debt  also  was  lowered 
to  4  to  8  percent  for  the  year.  For  1994,  the 
Committee  agreed  on  tentative  ranges  for 
monetary  growth,  measured  from  the  fourth 
quarter  of  1993  to  the  fourth  quarter  of  1994, 
of  1  to  5  percent  for  M2  and  0  to  4  percent 
for  M3.  The  Conunittee  provisionally  set  the 
monitoring  range  for  growth  of  total  domestic 
nonfinancial  debt  at  4  to  8  percent  for  1994. 
The  behavior  of  the  monetary  aggregates  will 
continue  to  be  evaluated  in  the  light  of 
progress  toward  price  level  stability, 
movements  in  their  velocities,  and 
developments  in  the  economy  and  financial 
markets. 
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In  the  implaaientation  of  policy  for  the 
inunediate  future,  the  Committee  seeks  to 
maintain  the  existing  degree  of  pressure  on 
reserve  positions.  In  the  context  of  the 
Committee's  long-run  objectives  for  price 
stability  and  sustainable  economic  growth, 
and  giving  careful  consideration  to  economic, 
financial,  and  monetary  developments, 
slightly  greater  reserve  restraint  or  slighUy 
lesser  reserve  restraint  might  be  acceptable  in 
the  intermeeting  period.  The  contemplated 
reserve  conditions  are  expected  to  be 
consistent  with  modest  growth  in  M2  and  M3 
over  the  balance  of  the  year. 

By  order  of  the  Federal  Open  Market 
Committee.  December  3, 1993. 
Nonaand  Bernard, 

Deputy  Secretary,  Federal  Open  Market 
Committee. 

(FR  Doc  93-30143  Filed  12-9-93;  8:45  am] 
HLUNQ  oooc  me-oi-r 


FEDERAL  TRADE  COMMISSION 

Paperwoi1(  Reduction  Act  Applications 

agency:  Federal  Trade  Commission. 
ACnON:  Notice  of  application  to  0MB 
under  the  Paperwork  Reduction  Act  (44 
U.SX.  3501-3520)  for  clearance  of 
information  collection  requirements 
contained  in  several  regulations  issued 
or  enforced  by  the  Ck)mmission. 

SUMMARY:  The  FTC  is  seeking  0MB 
clearance  for  provisions  of  several 
regulations,  issued  or  enforced  by  the 
Commission,  that  contain  or  may 
contain  requirements  for  the  collection 
of  information  under  the  Paperwork 
Reduction  Act  ("PRA").  The  FTC 
previously  sought  and  obtained  0MB 
clearance  for  these  regulations, 
including  provisions  requiring 
disclosures  to  consumers  or  other  third 
parties.  The  Supreme  Court 
subsequently  has  held  that  third-party 
disclosure  requirements  are  not  subject 
to  the  Paperwork  Reduction  Act,  Dole  v. 
United  Steelworkers  of  America.  494 
U.S.  26  (1990).  The  Commission  is 
therefore  revising  its  estimates  of 
burdens  imposed  by  these  rules  to 
reflect  only  those  previsions  that,  in 
light  of  Dole  and  other  relevant  law, 
impose  or  may  impose  information 
collection  requirements  subject  to  the 
PRA.  As  provided  in  OMB's  regulations, 
5  CFR  1320.7(b)(1).  the  estimates  of 
information  collection  burden  exclude 
effort  that  would  be  expended  in  the 
absence  of  the  requirement,  such  as 
recordkeeping  in  the  ordinary  course  of 
business. 

DATES:  Comments  on  this  application 
must  be  submitted  on  or  before  January 
10, 1994. 

ADDRESSES:  Send  comments  both  to 
Onice  of  Information  and  Regulatory 


Affairs.  Office  of  Management  and 
Budget.  New  Executive  Office  Building, 
room  3228,  Washington,  DC  20503, 
ATTN:  Desk  Officer  for  the  Federal 
Trade  Commission,  and  to  the  Office  of 
the  General  Counsel,  Federal  Trade 
Commission,  Washington.  DC  20580. 
Copies  of  the  submission  to  OMB, . 
including  the  application,  may  be 
obtained  from  the  Public  Reference 
Section,  room  130,  Federal  Trade 
Commission,  Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  W.  Crockett.  Attorney.  Office  of    , 
General  Coimsel.  Federal  Trade 
Commission,  Washington,  DC  20580. 
(202)  326-2453. 

SUPPI^MENTARY  INFORMATION:  The 
following  rules  will  be  affected:        

1.  The  Games  of  Chance  Rule,  16  CFR 
part  419,  establishes  requirements, 
including  disclosure  requirements,  for 
food  and  gasoline  retailers  in 
conducting  and  advertising  games  of 
chance.  The  Rule  also  requires  that 
games  promoters  retain  records  showing 
compliance  with  certain  provisions,  and 
records  identifying  winners,  prizes,  and 
number  of  game  pieces.  The 
recordkeeping  requirements  assist  in  the 
enforcement  of  the  Rule. 

Estimate  of  Information  Collection 
Burden.  In  1988,  the  burden  imposed  by 
the  "information  collection 
requirements"  associated  with  the 
Games  of  Chance  Rule  was  estimated  at 
10,000  hours.  After  excluding  disclosure 
requirements,  staff  estimates  the  burden 
associated  with  the  Rule  at 
approximately  4,500  hours. 

Respondents:  Game  promoters. 

Number  of  respondents:  30. 

Frequency  of  response:  An  average  of 
50  games  per  year. 

Average  burden  per  response:  3  hours. 

2.  The  Funeral  Rule,  16  CFR  part  453, 
prohibits  as  unfair  or  deceptive  acts  or 
practices  a  variety  of  misrepresentations 
and  other  practices  in  sale  of  funeral 
goods  and  services,  and  requires 
disclosure  of  certain  items  of 
information  to  customers  for  such  goods 
and  services.  The  Rule  also  requires  that 
funeral  providers  retain  records 
demonstrating  their  compliance  with 
certain  provisions  of  the  Rule  for  a  one- 
year  period.  The  recordkeeping 
requirements  assist  in  the  enforcement 
of  the  Rule. 

The  Rule  provides  for  a  mandatory 
review  four  years  after  promulgation  to 
determine  whether  the  Rule  should  be 
amended  or  terminated.  The 
Commission  has  conducted  that  review, 
and  on  January  28, 1993,  tentatively 
approved  an  amended  Funeral  Rule  that 
retains  the  substance  of  the  original 
recordkeeping  requirements. 


Estimate  of  Information  Collection 
Burden.  In  1988,  the  burden  imposed  by 
the  "information  collection 
requirements"  associated  with  the 
FuneAi  Rule,  including  disclosure 
requirements,  was  estimated  at  177,000 
hours.  After  excluding  disclosure 
requirements,  staff  estimates  the  burden 
associated  with  the  Rule  at 
approximately  21,000  hours.  This 
estimate  is  consistent  with  the  1988 
estimate  for  recordkeeping  hours. 

Respondents:  Funeral  providers. 

Number  of  respondents:  21,000. 

Frequency  of  response:  Ongoing. 

Average  burden  per  response:  1  hour. 

3.  The  Equal  Credit  Opportunity  Act 
("ECOA"),  15  U.S.C.  1691  ef  seq.. 
prohibits  discrimination  in  the 
extension  of  credit  on  the  basis  of  sex, 
marital  status,  race,  color,  religion, 
national  origin,  age,  derivation  of 
income  fiom  a  public  assistance 
program,  or  good  faith  exercise  of  any 
right  under  the  Consumer  Credit 
Protection  Act.  Regulation  B,  12  CFR 
part  202.  promulgated  by  the  Board  of 
Governors  of  the  Federal  Reserve 
System,  implements  the  ECOA.  Among 
other  things,  §  202.12  of  Regulation  B 
requires  creditors  to  retain  records 
relating  to  consumer  credit  applications 
for  25  months,  and  records  of  business 
credit  applications  for  12  months. 
Section  202.13  of  Regulation  B  requires 
creditors  that  receive  mortgage  credit 
applications  to  record  the  applicant's 
race  or  national  origin,  sex,  marital 
status,  and  age.  Appendix  B  of 
Regulation  B  includes  a  model  form  that 
creditors  may,  but  need  not,  use  to 
request  the  information  required  by 
§  202.13.  These  requirements  assist  in 
enforcement  of  the  Act  and 
implementing  regulations.  The  FTC  is 
the  enforcing  agency  as  to  all  creditors 
except  those  (such  as  federally  chartered 
or  insured  depository  institutions)  that 
are  subject  to  the  regulatory  authority  of 
another  Federal  agency. 

Estimate  of  Information  Collection 
Burden.  In  1987,  the  burden  imposed  by 
the  "information  collection 
requirements"  associated  with 
Regulation  B,  including  disclosure 
requirements,  was  estimated  at 
6,357,400  hours.  After  excluding 
disclosure  requirements,  staff  estimates 
the  burden  at  1,004,000  hours. 

Recordkeeping  respondents:  Criedit 
firms. 

Number  of  respondents:  l,000,p00. 

Frequency  of  response:  Ongoing. 

Average  burden  per  response:  1  hour. 

Collection  of  monitoring  information: 

Respondents:  Mortgage  credit  firms. 

Number  of  respondents:  4,000. 

Frequency  of  response:  Ongoing. 
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Average  burden  per  response:  1  hour. 

4.  The  Electronic  Fund  Transfer  Act, 
15  U.S.C.  1693  et  seq.  ( "EFTA"), 
requires  accurate  disclosure  of  the  costs, 
terms  and  rights  relating  to  electronic 
fund  transfer  (EFT)  services  to 
consumers.  Regulation  E,  promulgated 
by  the  Board  of  Governors  of  the  Federal 
Reserve  System,  implements  the  EFTA. 
Among  other  things,  §  205.13  of 
Regulation  E  requires  entities  subject  to 
the  EFTA  to  retain  evidence  of 
compliance  with  the  regulation  for  two 
years.  These  requirements  assist  in  the 
enforcement  of  the  Act  and 
implementing  regulations.  The  FTC  is 
the  enforcing  agency  for  the  EFTA  and 
Regulation  E  as  to  all  entities  providing 
EFT  services  except  those  (such  as 
federally  chartered  or  insured 
depository  institutions)  that  are  subject 
to  the  regulatory  authority  of  another 
Federal  agency. 

Estimate  of  Information  Collection 
Burden.  In  1987,  the  burden  imposed  by 
the  "information  collection 
requirements"  associated  with 
Regulation  E,  including  disclosure 
requirements,  was  estimated  at  726,000 
hours.  After  excluding  disclosure 
requirements,  staff  estimates  the  burden 
at  500,000  hours. 

Respondents:  Firms  offering  EFT 
services  to  consumers. 

Number  of  respondents:  500,000. 

Frequency  of  response:  Ongoing. 

Average  burden  per  response:  1  hour. 

5.  The  Consimier  Leasing  Act,  15 
U.S.C  1667  et  seq.,  was  enacted  to 
foster  comparison  shopping  and 
informed  decisionmaking  by  requiring 
accurate  disclosure  of  the  costs  and 
terms  of  leases  to  consumers.  Regulation 
M,  promulgated  by  the  Board  of 
Governors  of  the  Federal  Reserve 
System,  implements  the  Consumer 
Leasing  Act.  Section  213.6  of  Regulation 
M  requires  lessors  to  retain  evidence  of 
compliance  with  the  regulation  (other 
than  advertising  requirements)  for  two 
years  after  the  date  that  disclosures  are 
required  to  be  made.  These 
requirements  assist  in  enforcement  of 
the  Act  and  implementing  regulations. 
The  FTC  is  the  enforcing  agency  for  the 
Consumer  Leasing  Act  as  to  all  lessors 
except  those  (such  as  federally  chartered 
or  insured  depository  institutions)  that 
are  subject  to  the  regulatory  authority  of 
another  Federal  agency. 

Estimate  of  Information  Collection 
Burden.  In  1987,  the  burden  imposed  by 
the  "information  collection 
requirements"  associated  with 
regulation  M,  including  disclosure 
requirements,  was  estimated  at  80,700 
hours.  After  excluding  disclosure 
requirements,  but  adjusting  for  an 


increase  in  number  of  industry  members 
and  of  leasing  activity,  staff  estimates 
the  burden  at  100.000  hours. 

Respondents:  Firms  leasing  products 
to  consumers. 

Number  of  respondents:  100,000. 

Frequency  of  response:  Ongoing. 

Average  Burden  per  response:  1  hour. 

6.  The  Truth-in  Lending  Act,  15 
U.S.C.  1601  et  seq.  ("TILA"),  provides 
for  calculation  and  disclosure  of  credit 
costs  and  terms  in  all  types  of  consumer 
credit  transactions.  The  TILA  also 
establishes  billing  error  resolution 

f»rocediires  and  limits  consumer 
lability  for  the  unauthorized  use  of 
credit  cards.  Regulation  Z,  promulgated 
by  the  Board  of  Governors  of  the  Federal 
Reserve  System,  implements  the  TILA. 
Among  other  things,  §  226.25  of 
Regulation  Z  requires  creditors  to  retain 
evidence  of  compliance  with  the 
regulation  (other  than  the  advertising 
requirements)  for  two  years  after  the 
date  disclosures  are  required  to  be  mad^ 
or  other  action  is  required  to  be  taken. 
These  requirements  assist  in 
enforcement  of  the  Act  and 
implementing  regulations.  The  FTC 
enforces  the  TILA  as  to  all  creditors 
except  those  (such  as  federally  chartered 
or  insured  depository  institutions)  that 
are  subject  to  the  regulatory  authority  of 
another  Federal  agency. 

Estimate  of  Information  Collection 
Burden.  In  1987,  the  burden  imposed  by 
the  "information  collection 
requirements"  associated  with 
Regulation  Z,  including  disclosure 
requirements,  was  estimated  at 
19,000,000  hours.  After  excluding 
disclosure  requirements,  staff  estimates 
the  burden  at  1,000,000  hours. 

Respondents:  Credit  firms. 

Number  of  respondents:  1,000,000. 

Frequency  of  response:  Ongoing. 

Average  burden  per  response:  1  hour. 

7.  Administrative  Activities.  The 
information  collection  requests  that  are 
currently  approved  by  OMB  in  this 
item,  OMB  control  number  3084-0047, 
constitute  administrative  or  procedural 
matters.  Each  of  these  requests  specifies 
information  to  be  submitted  voluntarily 
to  the  Commission  by  persons  who  wish 
to  do  business  with  or  receive  some 
benefit  fit)m  the  agency.  Because  of  the 
limited  burden  imposed,  these  requests 
for  OMB  approval  of  administrative/ 
procedural  matters  have  been  combined 
into  a  single  item.  The  requests 
currently  included  in' this  subsection 
related  to: 

(a)  FTC  procurement  activities: 

(b)  The  document  order  form  used  by 
the  FTC  public  reference  branch; 

(c)  Procedures  under  which  states 
may  petition  the  FTC  for  exemptions 
from  certain  FTC  rules;  and 


(d)  Rules  governing  claims  under  the 
Emial  Access  td  Justice  Act. 

The  FTC  seeks  to  modify  item  (c)  to 
add  three  requests  and  delete  one 
currently  included  request.  There  are  no 
changes  to  the  other  items.  The  FTC  is 
revising  the  description  of  item  (c)  to 
read  as  follows: 

(c)  Procedures  for  applying  to  the  FTC 
for  specific  exemptions  or  modifications 
under  certain  FTC  rules. 

The  item  currently  includes 
procedures  (16  CFR  part  901)  under 
which  states  may  petition  the  FTC  for 
exemptions  from  the  Fair  Debt 
Collection  Practices  Act,  5  U.S.C  1692. 
A  procedure  for  state  petitions  for 
exemption  hom  Commission  rules 
under  the  Credit  Practices  Rule,  16  CFR 
444.5,  has  been  omitted  from  this  item. 
Unlike  the  procedure  under  16  CFR  part 
901,  this  procedure  does  not  specify  any 
information  to  be  provided  as  part  of  the 
petition.  Pursuant  to  OMB  regulations 
under  the  PRA.  5  CFR  1320.7(j)(10).  the 
Director  of  OMB  has  determined  that 
nonspecific  requirements  are  excepted 
from  coverage.  OMB/OIRA  Information 
Collection  Review  Handbook,  p.  32 
(1989). 

The  following  requests  are  added  to 
the  item:  procedures  for  requesting  the 
establishment  of  generic  names  for 
textile  fibers  under  the  Textile  Fiber 
Products  Identification  Act  ("Textile 
Act"),  15  U.S.C.  70;  procedures  for 
applications  to  exclude  certain  articles 
and  products  from  disclosure 
requirements  under  the  Wool  Products 
Labeling  Act  ("Wool  Act"),  15  U.S.C. 
68;  and  procedures  for  exemption  from 
certain  disclosiu^  requirements  under 
the  Fur  Products  Labeling  Act  ("Fur 
Act"),  15  U.S.C.  69. 

Under  Section  303.8  of  the  FTC's 
regulations  implementing  the  Textile 
Act,  16  CFR  303.8,  textile  firms  may  file 
applications  to  initiate  a  rulemaking 
proceeding  to  establish  a  generic  name 
and  definition  for  a  new  fiber.  The 
applicant  is  required  to  provide 
specified  information  about  the  fiber. 
Under  §  300.35  of  the  FTC's  regulations 
implementing  the  Wool  Products 
Labeling  Act,  16  CFR  300.35,  firms  may 
file  applications  for  hearing  and 
determinations  by  the  FTC  concerning 
whether  or  not  representations  of  the 
fiber  content  of  a  class  of  articles  are 
commonly  made,  or  whether  or  not  the 
textile  content  of  certain  products  is 
insignificant  or  inconsequential.  The 
applicant  i^ required  to  provide  detailed 
technical  information  about  the  articles 
or  products.  Under  §  301.19(k)  of  the 
FTC's  regulations  implementing  the  Fur 
Products  Labeling  Act,  16  CFR 
301.19(k),  firms  may  seek  an  exemption 
from  the  Act's  labeling  requirements  in 
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specified  circumstances.  The  applicant 
must  provide  an  affidavit,  together  with 
supporting  facts,  estabUshing  that 
certain  types  of  fur  pelts  are  always 
dyed  or  always  natural,  and  that  the 
pelts  cannot  reasonably  be  marked  as 
the  rule  requires.  In  each  case,  the 
information  will  be  used  by  the  FTC  to 
determine  whether  the  appUcation 
should  be  granted. 

Estimate  of  Information  Collection 
Burden.  In  1988,  the  burden  imposed  by 
the  "information  collection 
requirements"  was  estimated  at 
15.540.000  hours  for  the  Textile  Act 
regulations  (including  disclosure 
requirements);  at  2,281,000  hours  for  the 
Wool  Act  regulations;  and  at  108.000 
hours  for  the  Fur  Act  regulations. 
Because  each  of  the  above  described 
provisions  are  the  only  provisions  of 
these  regulations  that  are  subject  to  the 
OMB  approval  process,  are  rarely  if  ever 
used,  entail  a  small  burden,  and  entail 
a  procedure  for  requesting  a  specific 
exemption  or  modification  under  an 
FTC  rule,  they  have  been  incorporated 
into  item  (c)  of  the  Administrative 
Activity  matter.  Staff  estimates  the 
combil>ed  burden  of  item  (c)  at  50 
hours. 

Fespondents:  States;  textile,  wool,  or 
fur  firms. 

Number  of  respondents:  1 . 

Frequency  of  response:  Once. 

Avemge  burden  per  response:  50 
hours. 

The  burdens  estimated  for  the 
unchanged  requests  are  the  same  as 
those  currently  .approved  by  OMB.  See 
Supporting  Statement  for  details.  The 
total  burden  associated  with  the 
Administrative  Activities  item  has  been 
rounded  up  to  2,500  hours.  That  figure 
is  unchanged  from  the  currently 
approved  item. 

By  direction  of  the  Commission. 
Doiuld  S.  CUrk. 
Secretory. 
IFR  Doc.  93-30241  Filed  U-9-93;  8:45  ami 

BILLMO  coot  f7M-«1-M 


[OI(LC-346«] 

Cooper  Industries,  Inc.;  Prohibited 
Trade  Practice,  and  Affirmative 
Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  requires,  among  other  things,  a 
Texas-baised  producer  of  low-voltage 
industrial  fuses,  within  12  months,  to 


license  certain  technology  to 
manufacture  the  fuses  and  to  divest  the 
necessary  tooling,  equipment,  and 
machinery  to  the  Commission-approved 
licensee.  The  consent  order  prohibits 
the  respondent  firom  acquiring,  without 
prior  Commission  approval,  any  interest 
in  any  firm  with  more  than  $3.5  million 
in  annual  U.S.  sales  of  the  fuses,  and 
requires  the  company  to  notify  the 
Commission  and  wait  a  specified  period 
before  acquiring  any  firm  selling  less 
than  that  amount  of  fuses. 
DATES:  Complaint  and  Order  issued 
October  26. 1993.» 
FOA  FURTHER  MFORMATION  CONTACT: 
Howard  Morse,  FTC/H-394, 
Washington,  DC  20580.  (202)  326-2949. 
SUPPI.EMENTARY  INFORMATION:  On 
Wednesday,  July  14, 1993,  there  was 
published  in  the  Federal  Register,  58  FR 
37939,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Cooper 
Industries,  Inc.,  for  the  purpose  of 
soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  the  order. 

Comments  were  filed  and  considered 
by  the  Commission.  The  Commission 
has  ordered  the  issuance  of  the 
complaint  in  the  form  contemplated  by 
the  agreement,  made  its  jurisdictional 
findings  and  entered  an  order  to  divest, 
as  set  forth  in  the  proposed  consent 
agreement,  in  disposition  of  this 
proceeding. 

(Sec.  6.  38  Stat  721;  15  U.S.C  46.  Interpret 

or  apply  sec  5, 38  Stat  719,  as  amended;  sec. 

7,  38  Stat  731,  as  amended:  15  U.S.C  45, 18) 

Donald  S.  Oark, 

Secretary. 

IFR  Doc.  93-30242  Filed  12-9-93;  8:45  am] 

BtUMG  COM  CTSe-OI-M 

[DM.  0-3132] 

General  Motors  Corporation,  et  a!.; 
Prohibited  Trade  Practices  and 
Affirmative  Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACnON:  Set  aside  order. 

SUMMARY:  The  Federal  Trade 
Commission  has  set  aside  a  1984 
consent  order  with  General  Motors 
Corporation,  et  al,  (49  FR  18289),  thus 
removing  the  Commission's  requirement 
limiting  the  duration  of  the  joint  venture 
(New  United  Motor  Manufacturing,  Inc.) 
between  General  Motors  Corporation 


<  G)pies  of  the  Complaint,  the  Decision  and 
Order,  and  Commi&sioner  Azcuenaga's  statement 
are  available  from  the  Commission's  Public 
Reference  Branch.  H-130.  6th  Street  k  Pennsylvania 
Avenue  NW..  Washington.  DC  20Sao. 


and  Toyota  Motor  Corporation  to 
produce  subcompact  cars  in  California. 
The  Commission  concluded  that 
changed  conditions  in  the  industry 
warranted  reopening  and  setting  aside 
the  orde/ 

DATES:  Consent  order  issued  April  11, 
1984.  Set  Aside  Order  issued  October 
29, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  Ducore.  FTC/S-2115, 
Washington,  DC  20580.  (202)  326-2526. 
SUPPLEMENTARY  INFORMATION:  In  the 
Matter  of  General  Motors  Corporation,  et 
al.  The  prohibited  trade  practices  and/ 
or  corrective  actions  as  set  forth  at  49  FR 
18289,  are  removed  as  indicated. 

(Sec.  6.  38  SUt  721;  15  U.S.C  46.  Interpret 
or  apply  sec.  5,  38  Stat  719,  as  amended;  sec. 
7.  38  Stat  731.  as  amended;  15  U.S.C  45, 18) 
Commissioners: 

Janet  D.  Steigcr.  Chairman 

Mary  L.  Azcuenaga 

Deborah  K.  Owen 

Roscoe  B.  SUrek,  III 

Dennis  A.  Yao 

Order  Grandng  Petition  to  Reopen  and 
Set  Aside  Order 

In  the  matter  of  General  Motors 
Corporation,  a  corporation,  and  Toyota  Motor 
Corporation,  a  corporation. 

On  June  28, 1993,  the  respondents. 
General  Motors  Corporation  ("GM")  and 
Toyota  Motor  Corporation  ("Toyota") 
(hereafter  "the  respondents"),  together 
with  their  joint  venture.  New  United 
Motor  Manufacturing.  Inc.  ("NUMM1"),« 
filed  a  Petition  To  Reopwn  the 
Proceeding  and  To  Vacate  the  Consent 
Order  ("Petition"),  pursuant  to  Section 
5(b)  of  the  Federal  Trade  Commission 
Act,  15  U.S.C  45(b).  and  Section  2.51  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  16  CFR  2.51.  In  their 
Petition,  the  respondents  ask  the 
Commission  to  reopen  the  proceeding  in 
Docket  No.  C-3132  and  set  aside  the 
consent  order  issued  by  the  Commission 
on  April  11, 1984,  in  General  Motors 
Corporation,  et  al.,  103  F.T.C.  374 
(1984)  ("order").  The  Petition  was 
placed  on  the  public  record  for  thirty 
days,  pursliant  to  Section  2.51  of  the 
Commission's  Rules.  Seventeen 
comments,  all  in  favor  of  granting  the 
Petition,  were  received. 

After  reviewing  the  Petition  and  other 
relevant  information,  the  Commission 
has  determined  to  grant  the  Petition. 
The  respondents  have  shown  changed 
conditions  of  fact,  that  eliminate  the 
need  for  the  order  and  make  its 
continued  application  to  the 


1 NUMMI,  the  joint  venture  established  by  GM 
and  Toyota,  is  not  a  respondent  under  the 
Commission's  order. 
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respondents  inequitable  and  hannfiil  to 
competition. 

/.  The  Complaint  and  Order  and  the 
Respondents '  Petition 

The  Commission's  1984  complaint  in 
this  matter  alleged  that  the  proposed 
joint  venture  between  GM  and  Toyota 
would  violate  section  7  of  the  Clayton 
Act,  IS  U.S.C  18,  and  section  5  of  the 
FTC  Act.  15  U.S.C  45.  by  lessening 
competition  in  the  "manufactMre  and 
sale  of  small  new  automobiles  •  *  * 
includlingl  •  •  *  subcompact,  compact, 
and  intermediate  sized  automobiles"  in 
the  United  States  and  Canada.  The 
complaint  alleged,  among  other  things, 
that  the  proposed  joint  venture  could 
lessen  competition  (1)  by  expanding  the 
output  of  the  joint  venture  beyond  what 
would  reasonably  be  necessary  to 
accomplish  the  legitimate  purposes  of 
the  joint  venture,  and  (2)  by  failing  to 
provide  adequate  safeguards  against  the 
exchange  of  competitively  significant 
information  beyond  the  minimum 
reasonably  necessary  to  accomplish  the 
legitimate  purposes  of  the  venture. 
These  effects,  singly  or  in  combination, 
allegedly  would  increase  significantly 
the  likelihood  of  noncompetitive 
cooperation  between  GM  and  Toyota. 

The  Commission's  order,  issued  with 
the  consent  of  GM  and  Toyota, 
permitted  them  to  undertake  the  joint 
venture,  but  limits  the  scope  of  the 
venture  and  the  exchange  of  information 
between  GM  and  Toyota  and  with  any 
joint  venture.  The  order  limits  the  joint 
venture  to  manufactiuing  for.  or  selling 
to.  CM  not  more  than  approximately 
250,000  automobiles  per  year,'  except 
with  the  prior  approval  of  the 
Commission,  and  limits  the  duration  of 
the  joint  venture  to  the  earlier  of  twelve 
years  from  the  start  of  production  or 
December  31, 1997. 

The  order  limits  the  exchange  of 
nonpublic  information  concerning 
prices  and  costs  of  GM  or  Toyota  cars 
or  parts,  sales  or  production  forecasts, 
and  marketing  plans  for  any  product.  In 
addition,  the  order  limits  discussions  of 
product  designs,  sales  or  production 
forecasts,  and  the  cost  of  products 
supplied  by  the  co-venturers  to  those 
"necessary  to  accomplish,  and  solely  in 
connection  with,  the  legitimate 
purposes  or  functioning"  of  the  joint 
venture.  The  order  also  contains 
recordkeeping  and  other  requirements 


2  In  addition,  the  order  limits  the  cars  made  by 
the  joint  venture  for  GM  to  cars  "derived  from  the 
Toyota  Sprinter."  NrtJMMI  presently  makes  the 
Chevrolet  Ceo  Prizm  for  CM.  The  order  does  not 
similarly  limit  NUMMI's  production  for  Toyota. 
NUMMI  makes  the  Corolla  and  a  compact  pickup 
truck  for  Toyota  and  also  makes  automobile  parts. 


to  help  monitor  the  respondents' 
compliance  with  the  oider. 

The  respondents  ask  the  Commission 
to  set  aside  the  order  "ufi  its  entirety"  to 
permit  GM  and  Toyota  to  continue  the 
joint  venture.  In  support  of  the  Petition, 
the  respondents  assert,  among  other 
things,  that  in  the  context  of  what  they 
view  as  fundamental  changes  in  the 
relevant  maricet  since  1984,  setting  aside 
the  order's  Umit  on  the  scope  of  the 
joint  venture  will  allow  the 
continuation  of  important  efficiency 
gains  that  benefit  competition.  The 
respondents  also  assert  that  setting  aside 
the  order's  restrictions  on  the  output  of 
the  joint  venture  and  on  certain 
communications  would  be  in  the  public 
interest,  because  the  restrictions  "are 
burdens  imposed  on  no  other 
automotive  producers  and  therefore 
place  NUMMI  at  a  serious  competitive 
disadvantage."  Petition  at  21. 

//.  Standards  for  Reopening  and 
Modifying  an  Order 

Section  5(b)  of  the  Federal  Trade 
Commission  Act,  15  U.S.C  45(b), 
provides  that  the  Commission  shall 
reopen  an  order  to  consider  whether  it 
should  be  modified  if  the  respondent 
"makes  a  satisfactory  showing  that 
changed  conditions  of  law  or  fact"  so 
require.  A  satisfactory  showing 
sufficient  to  require  reopening  is  made 
when  a  request  to  reopen  identifies 
significant  changes  in  circumstances 
and  shows  that  the  changes  eliminate 
the  need  for  the  order  or  make 
continued  application  of  it  inequitable 
or  harmful  to  competition.  S.  Rep.  No. 
96-500,  96th  Cong.,  2d  Sess.  9  (1979) 
(significant  changes  or  changes  causing 
unfair  disadvantage);  Louisiana-Pacific 
Corp.,  Docket  No.  C-2956,  Letter  to  John 
C.  Hart  (June  5, 1986),  at  4 
(unpublished)  ("Hart  Letter").3 

Section  5(b)  also  provides  that  the 
Conimission  may  modify  an  order 
when,  although  changed  circumstances 
would  not  require  reopening,  the 
Commission  determines  that  the  public 
interest  so  requires.  Respondents  are 
therefore  invited  in  petitions  to  reopen 
to  show  how  the  public  interest 
warrants  the  requested  modification. 
Hart  Letter  at  5;  16  CFR  2.51.  In  such  a 
case,  the  respondent  must  demonstrate 
as  a  threshold  matter  some  affirmative 
need  to  modify  the  order.  Damon  Corp., 
Docket  No.  C-2916,  Letter  to  Joel  E. 
Hoffman,  Esq.  (March  29, 1983),  at  2 
(unpublished)  ("Damon  Letter").  For 


»  See  also  United  States  v.  Louisiana-Pacific 
Corp..  967  F.2d  1372.  1376-77  (9th  Dr.  1992)  ("A 
decision  to  reopen  does  not  necessarily  entail  a 
decision  to  modify  the  order.  Reopening  may  occur 
even  where  the  petition  itself  does  not  plead  facts 
requiring  modiflcation.**). 


example,  it  may  be  in  the  public  interest 
to  modify  an  oraer  "to  relieve  any 
impediment  to  effective  competition 
that  may  result  from  the  order."  Damon 
Corp..  Docket  No.  C-2916, 101  F.T.C 
689,  692  (1983).  Once  such  a  shovidng 
of  need  is  made,  the  Commission  will 
balance  the  reasons  favoring  the 
requested  modification  against  any 
reasons  not  to  make  the  modification. 
Damon  Letter  at  2.  The  Commission  also 
will  consider  whether  the  particular 
modification  sought  is  appropriate  to 
remedy  the  identified  harm.  Damon 
Letter  at  4. 

The  language  of  Section  5(b)  plainly 
anticijpates  that  the  burden  is  on  the 
petitioner  to  make  a  "satisfactory 
showing"  of  changed  conditions  to 
obtain  reopening  of  the  order.  The 
legislative  history  also  makes  clear  that 
the  petitioner  has  the  burden  of 
showing,  other  than  by  conclusory 
statements,  why  an  order  should  be 
modified.  The  Commission  "may 
properly  decline  to  reopen  an  order  if  a 
request  is  merely  conclusory  or 
otherwise  fails  to  set  forth  specific  facts 
demonstrating  in  detail  the  nature  of  the 
changed  conditions  and  the  reasons 
why  these  changed  conditions  require 
the  requested  modification  of  the 
order."  S.  Rep.  No.  96-500, 96th  Cong., 
1st  Sess.  9-10  (1979);  see  also  Rule 
2.51(b)  (requiring  affidavits  in  support 
of  petitions  to  reopen  and  modify).  If  the 
Commission  determines  that  the 
petitioner  has  made  the  necessary 
showing,  the  Commission  must  reopen 
the  order  to  consider  whether 
modification  is  required  and,  if  so,  the 
nature  and  extent  of  the  modification. 
The  Commission  is  not  required  to 
reopen  the  oMler,  however,  if  the 
petitioner  fails  to  meet  its  burden  of 
making  the  satisfactory  showing 
required  by  the  statute.  The  petitioner's 
burden  is  not  a  light  one  in  view  of  the 
public  interest  in  repose  and  the  finality 
of  Commission  orders.  See  Federated 
Department  Stores,  Inc.  v.  Moitie,  425 
U.S.  394  (1981)  (strong  public  interest 
considerations  support  repose  and 
finality). 

n.  The  Respondents  Have  Shown 
Changed  Conditions  of  Fact  That 
Require  Reopening  the  Order,  and  the 
Restrictions  on  the  Scope  of  the  Joint 
Venture  Should  Be  Set  Aside 

The  order  limited  the  scope  of  the 
joint  venture  to  preserve  the  incentives 
of  GM  independently  to  make  and  sell 
new  automobiles  and  to  prevent 
noncompetitive  cooperation  between 
GM  and  Toyota.  The  Commission  finds 
that  the  respondents  have  made  a 
satisfactory  showing  of  changed 
conditions  in  the  North  American 
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automobile  market  that  require 
reopening  the  order.  The  Commission 
also  Tmds  that  the  changed  conditions 
demonstrated  by  the  respondents    . 
eliminate  the  need  for  the  order's 
restrictions  on  the  duration  and  the 
output  of  the  joint  venture. 

Smce  1984,  when  the  order  was 
issued,  signiHcant  new  entry  and 
expansion  in  the  automobile  industry 
have  occurred  in  North  America,* 
including  the  United  States,  Canada  and 
Mexico.'  Sales  in  the  United  States  of 
subcompact,  compact  and  midsized 
automobiles  (the  product  market 
identified  in  the  complaint)  have  grovtm 
from  about  58%  to  more  than  77%  of 
new  car  sales."  In  1984,  U.S.  car  buyers 
could  choose  among  16  subcompact,  14 
compact  and  24  midsized  cars;  ">  in 
1992,  U.S.  car  buyers  could  choose 
among  42  subcompact,  20  compact  and 
37  midsized  cars."  CM  and  Toyota  each 
has  made  major  investments  in  car 
production  in  the  United  States,  outside 
the  NUKfMI  joint  venture.  CM  has 
developed  new  models  of  its  existing 
lines  of  cars  and  introduced  the  Saturn 
line  of  automobiles.  Toyota  has  built 
tyvo  assembly  plants  in  North  America 
and  has  introduced  new  vehicles  (the 
Lexus  line  of  automobiles,  the  T-lOO 
pickup  truck  and  a  new  larger  Camry) 
to  comf>ete  with  GM's  larger  cars. 

The  new  automobile  market  has 
become  less  concentrated  since  1984." 


•  Al  the  same  time,  new  passenger  car  production 
in  North  America  has  declined  from  about  8.8 
million  units  (U.S.  and  Canada)  in  1984  to  about  7.S 
million  (U.S..  Canada  and  Mexico)  in  1992. 
Automotive  News,  I9A5  Market  Data  Book  at  4,  8 
(hereafter  "(year)  Market  Data  Book"];  1993  Market 
Data  Book  al  4.  Total  U.S.  retail  sales  of  domestic 
and  imported  cars  were  about  10.4  million  in  1984 
11985  Market  Data  Book  at  4)  and^bout  9.5  million 
in  1992.  1993  Market  Data  Book  at  4. 

s  Although  Mexico  was  not  in  the  North 
American  market  identified  in  the  complaint,  since 
1984,  can  produced  in  Mexico  have  achieved  about 
10%  of  U.S.  car  tales.  See  1993  Market  Data  Book 
at  4. 

•  1985  Market  Data  Book  at  22;  1993  Market  Data 
Book  al  26. 

^  See  1985  Market  Data  Book  al  12. 

•See  1993  Market  Data  Book  at  26.  The  top 
selling  cars  in  the  United  States  in  1992  were  (1) 
Ford  Taurus.  (2)  Honda  Accord,  (3)  Toyota  Camry, 
(4)  Ford  Escort,  (S)  Honda  Civic,  (6)  Chevrolet 
Lumina,  (7)  Chevrolet  Cavalier.  (8)  Pontiac  Crand 
Am.  (9)  Ford  Tempo,  (10)  Salum,  (11)  Toyou 
Corolla.  (12)  Chevrolet  Corsica-Beretta,  (13)  Nissan 
Sentra.  (14)  Buick  LeSabre  and  (IS)  Cadillac 
Deville.  Id.  at  21. 

•  According  to  the  respondents,  based  on  1983 
and  1992  unit  sales,  the  Herrindahl-Hirschman 
Index  ("HHI")  for  car  manufacturing  has  declined 
from  2455  to  1959  for  the  United  States  and  from 
2363  to  1859  for  North  America.  Petition  at  5.  The 
amount  of  the  decline  in  the  HH]  between  1983  and 
1992  (about  500  points)  is  greater  than  the  increase 
that  would  have  resulted  from  a  full  merger 
between  CM  and  Toyota  in  1983  (about  480  points). 
Although  the  HHI  has  declined  to  1859,  the 
respondents'  figures  show  that  it  remains  above 
1800,  the  level  at  which  the  1992  Horizontal  Merger 


In  1984,  CM  was  the  leading  maker  and 
seller  of  cars  in  the  United  States,  with 
44.4%  of  passenger  car  sales. ><>  Ford 
(19.26%)  and  Cl^sler  (9.51%)  were 
second  and  third.  Toyota,  the  third 
largest  motor  vehicle  manufacturer  in 
the  world,  had  5.4%  of  U.S.  sales. 
Manufacturing  capacity  in  the  United 
States  of  foreign  automobile  producers 
("transplant"  producers)  consisted  of 
two  plants,  a  Honda  facility  in  Ohio  and 
a  Nissan  truck  facility  in  Tennessee. 
Imports  from  countries  such  as  Korea 
and  Mexico  were  not  significant. 

In  1992,  CM  remains  the  leading 
producer  and  seller  of  automobiles  in 
the  United  States,  with  34,6%  of  sales.  i> 
•  CM  is  followed  by  Ford  (21.6%). 
Honda/ Acura  (9.4%),  Toyota/Lexus 
(9.3%),  Chrysler  (8.3%),  Nissan/Infiniti 
(5%)  and  VW/Audi  (l.l%).i2  In  1992. 
12  Japanese  and  2  European  transplant 
car  assembly  plants  operated  in  North 
America  (including  Mexico). > 3  The 
transplant  assembly  plants  opened  by 
Japanese  car  manufacturers,  either 
directly  or  through  joint  ventures, 
during  the  period  from  1982  through 
1989.  have  added  more  than  2.5  million 
units  of  production  of  cap>acity  in  North 
America.  Hyundai,  a  Korean  car 
manufacturer,  sold  more  than  1.2 
million  cars  in  North  America  between 
1986  and  1992  and  in  1989  opened  a 
plant  in  Quebec  with  a  capacity  of 
lOO.OCX)  vehicles.!*  The  transplant 
operations  for  the  most  part  emphasize 
smaller  cars,  and  their  presence  in 
North  America  ensures  that  their  ability 
to  expand  sales  is  not  limited  by  export 
restrictions.!'  Imports  from  other 


Guidelines,  reprinted  irt  4  Trade  Reg.  Rep.  (CCH) 
1 13,104.  at  S  1.5,  defme  a  market  as  highly 
concentrated. 

">GM  had  43%  of  North  American  automobile 
sales  in  1984.  Classman,  k  Cronin,  Economic 
Justifications  for  Authorizing  Unrestricted 
Production  of  Automobiles  by  NUMMI  8-9  ()une 
29. 1993),  submitted  in  support  of  respondents' 
Petition. 

"GM's  share  of  North  American  car  sales  was 
33.4%  in  1992.  In  1984.  GM  produced  cars  in  24 
facilities  in  the  United  States  and  Canada;  ia  1992, 
GM  had  18  plants  in  the  United  States  and  Canada 
and  one  in  Mexico.  CM  expects  to  close  additional 
plants  by  1996.  Petition  al  5. 

<2The  transplant  assembly  plants  in  the  United 
Slates  accounted  for  25%  of  1992  U.S.  car 
production.  1993  Market  Data  Book  at  12. 

<3  In  addition,  BMW  and  Mercedes  Benz  recently 
have  announced  plans  to  build  plants  in  the  United 
States,  with  a  combined  announced  capacity  of 
120,000  out.  Petition  at  5. 

>4  Petition  at  4  and  Tab  10. 

"In  1984,  when  the  order  was  issued,  voluntary 
restraint  agreements  ("VRA")  limited  the  number  of 
cars  that  could  be  imported  from  Japan  for  sale  in 
the  United  Sutes.  The  VRAs  expired  in  1985.  Since 
1985,  the  government  of  Japan  has  Implemented 
voluntary  export  restraints  ("VER").  In  recent  years, 
the  number  of  cars  exported  from  Japan  to  the 
United  States  consistently  has  fallen  below  the  VER 
limits.  See  1993  Market  Data  Book  at  4. 


countries,  including  Korea.  Mexico  and 
Brazil,  amounted  to  412.471  cars  in 
1992.18  Honda.  Toyota  and  Nissan  have 
expanded  into  new  market  niches  by 
mafketing  Acura,  Lexus  and  Infiniti  cars 
in  the  "luxury"  segment  of  the  market. 

A  number  of  joint  ventures  and  other 
cooperative  arrangements  between 
automobile  manufacturers  have  been 
formed  since  1984.  Ford  and  Mazda 
formed  Auto  Alliance  International. 
Inc.,  a  joint  venture  that  assembles  small 
cars  (Ford  Probe,  Mazda  MX6,  and 
Mazda  626)  in  a  plant  in  Flat  Rock, 
Michigan.17  Ford  and  Mazda  also 
cooperate  in  other  areas.  For  example. 
Ford  makes  the  Mazda  Navajo  sport- 
utility  vehicle,  which  competes  with 
Ford's  Explorer,  and  Mazda  and  Ford 
collaborated  on  the  development  of 
Ford's  subcompact  Escort. »»  Ford 
recently  formed  a  "cooperative 
association"  with  Nissan,  Japan's 
second  largest  automobile  producer 
(after  Toyota),  to  produce  Mercury 
Villager  and  Nissan  Quest  minivans  at 
Ford's  plant  in  Avon  Lake.  Ohio.is 

In  1985.  Chrysler  and  Mitsubishi 
Motors  Corporation  established 
Diamond-Star  Motors  to  produce  cars.zo 
Although  Chrysler  sold  its  interest  in 
Diamond-Star  to  Mitsubishi  in  1991,2i 
the  two  companies  continue  jointly  to 
develop  models  produced  by  Diamond- 
Star.  Chrysler  distributes  Japanese-made 
Mitsubishi  vehicles  in  the  United  States, 
and  Chrysler  and  Mitsubishi  collaborate 
in  design,  engineering  and 
manufacturing  technology  and  know- 
how.  Subaru  and  Isuzu  22  have 
established  a  North  American  assembly 
joint  venture.  Subaru-Isuzu  Automotive, 
Inc.  ("SLM").  SL\I  has  a  plant  in 
Lafayette.  Indiana,  with  an  annual 
capacity  of  about  169,000  units.23  GM 
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'•Petition,  Tabu. 

■'Ford  has  a  25%  equity  interest  in  Mazda. 
Petition  at  6. 

'■Petition,  Tab  12  ("How  Ford  and  Mazda  Shared 
the  Driver's  Seat,"  Busirwss  Week.  March  26, 1990. 
at  94). 

'•Petition,  Tab  13  (A.  Harmon.  "A  Van  Vanguard; 
Ford,  Nissan  Overcome  Distrust  To  Build  Their 
First  Vehicle  Together,"  Los  Angeles  Times,  July 
20. 1992,  at  Dl). 

2o  Diamond-Star  began  making  small  cars  in  the 
U.S.  in  1988.  In  1991.  it  was  making  the  Mitsubishi 
Eclipse  and  Mirage,  the  Plymouth  Laser,  and  the 
Eagle  Talon  and  Summit  at  its  Normal,  Illinois, 
plant.  Petition,  Tab  14  ("Chrysler,  Mitsubishi 
Motors  Agree  to  Major  Restructuring  of  Diamond- 
Star  Joint  Venture,"  PR  Newswire.  October  29. 
1991). 

2'  Chrysler  has  a  5.9%  equity  interest  in 
MitsubisbL 

"GM  owns  a  38%  equity  interest  in  Isuzu. 
Petition.  Tab  7  (Rogers  Affidavit). 

>Mn  1992,  SLM  produced  57,623  Subaru  Legacy 
sedans  and  station  wagons.  The  plant  also  produces 
Isuzu  pickup  trucks  and  sport-utility  vehicles. 
Petition  at  7. 


and  Suzuki  24  are  partners  in  a  joint 
venture  called  CAMI  Automotive.  Inc. 
CAMI's  plant  in  Ontario,  Canada,  with 
an  armual  capacity  of  205,000  cars, 
makes  Chevrolet  Geo  Tracker  and  Metro 
vehicles  for  GM.25 

Since  the  inception  of  NUMMI.  GM 
has  continued  to  make  small  cars  (the 
"J"  car  (Chevrolet  Cavalier  and  Pontiac 
Sunbird))  and  has  added  two  families  of 
compact  cars  to  its  fleet  (the  "N"  car 
(Pontiac  Grand  Am,  Oldsmobile 
Achieva  and  Buick  Skylark)  and  the  "L" 
car  (Chevrolet  Corsica  and  Beretta)).  GM 
produced  more  than  9  million  "J,"  "L" 
and  "N"  cars  in  the  United  States 
between  1985  and  1992,  which  is  more 
than  ten  times  the  number  of  cars  that 
NUMMI  produced  for  GM  during  the 
same  period.  Petition  at  14-15.  In  1985, 
GM  created  the  Saturn  Corporation, 
which  began  making  cars  in  1990.  The 
Satum  plant  in  Spring  Hill,  Tennessee, 
currently  makes  240,000  cars  annually, 
and  GM  plans  to  increase  production  to 
more  than  300,000  units  by  the  end  of 
1993.20  In  addition,  in  the  last  six  years, 
Toyota  has  built  two  plants  in  North 
America,  in  Georgetown,  Kentucky,  and 
Cambridge,  Ontario.  Canada.  After 
completion  of  an  expansion  at  the 
Georgetown  plant,  Toyota  will  have  a 
North  American  capacity  of  500,000 
vehicles  annually.27 

The  changes  in  the  industry  that  are 
described  above  are  changed 
circumstances  that  eliminate  the  need 
for  the  order's  limitations  on  the  output 
and  the  duration  of  the  joint  venture. 
Entry  and  expansion  in  the  automobile 
market  in  North  America,  although 
costly  and  time-consuming,  have 
occurred  on  a  significant  scale.  In  the 
face  of  such  entry  and  expansion,  the 
joint  venture  is  unlikely  to  create  or 
facilitate  the  exercise  of  market  power. 2» 


»«GM  ovma  a  5.3%  equity  interest  In  Suzuki. 
Petition,  Tab  7  (Rogers  Affidavit). 

»«PWition.  Tab  7  (Rogers  AfBdavit).  In  1992, 
CAMI  produced  96.404  small  cars,  the  Geo  Metro 
and  the  Suzuki  Swift.  1993  Market  Data  Book  at  10. 

2<>  Although  the  Commission  has  al  times  looked 
skeptically  at  certain  evidence  of  posl-acqul&ition 
exculpatory  conduct  that  is  within  the  control  of 
the  respondent,  see.  e.g.,  B.F.  Goodrich,  100  F.T.C 
207.  340-42  (1968),  GMs  substanlUl  investment  in 
Saturn  Corp.,  both  in  terms  of  dollars  (more  than 
S2  billion  in  the  Tennessee  plant  and  a  similar 
amount  in  marketing  the  Satum  line)  and  good  will, 
and  Saturn's  success  in  the  market  suggest  that  CM 
is  unlikely  to  abandon  the  Satum  line  in  favor  of 
output  from  NUMMI.  In  1992,  only  two  years  after 
beginning  production,  the  Satum  line  of  cars 
accounted  for  almost  8%  of  GM's  total  sales. 

"  Petition.  Tab  8  (Yasuda  affidavit). 

"See  1992  Horizontal  Merger  Guidelines  §  3.0; 
Censtar  Limited,  104  F.T.C.  264  (1984)  (order 
modified  on  showing  of  expansion  and  entry  in  the 
relevant  market  that  eliminated  need  for  order 
restriction);  cf.  Louisiana-Pacific  Corp..  112  F.T.C 
547.  559  (1989)  (no  claim  of  changes  in  structural 
characteristics  of  market,  such  as  ease  of  entry,  that 
might  obviate  need  for  remedy  provided  by  order). 


In  addition,  the  development  by  GM  of 
the  Satum  line  of  cars  is  a  significant 
change  that  eliminates  the  concern  that 
the  establishment  of  NUMMI  would 
deter  independent  development  and 
production  of  small  cars  in  North 
America  by  GM.  GM's  substantial 
investment  in  Satum,  the  increasing 
presence  of  transplant  operations  and 
the  substantial  increase  in  small  car 
models  available  to  consumers  since 
1984  all  suggest  that  the  basis  for  the 
concem  reflected  in  the  complaint  and 
order  about  diminished  comp>etition  in 
the  small  car  maricet  has  been 
eliminated.  There  appears  to  be  no 
continuing  need  for  the  order's 
restrictions  on  the  duration  and  scope  of 
the  joint  venture,  and  continuing  the 
restrictions  in  the  context  of  the 
changed  conditions  may  hinder  the 
ability  of  the  joint  venture  to  respond  to 
consumer  demand. 

The  Commission  has  determined  that 
the  changes  in  the  industry  are 
significant  changes  that  eliminate  the 
need  for  the  order's  limitations  on  the 
output  and  the  duration  of  the  joint 
venture.  Accordingly,  the  order  should 
be  reopened  and  Paragraphs  II  and  III  of 
the  order  should  be  set  aside. 

In  addition  to  the  changed  conditions 
of  fact  that  have  eliminated  the  need  for 
the  order's  limitations,  GM  and  Toyota 
also  assert  significant  efficiencies  that 
have  been  reaUzed  and  that  will 
continue  to  be  realized  if  the  order  is  set 
aside  and  the  joint  venture  is  not 
terminated. 29  The  record  appears  to 
show  that  NUMMI  may  be  one  of  the 
more  efficient  assembly  plants  in  the 
United  States. ^  GM  states  that  it  is 
continuing  to  reap  the  benefits  of 
gaining  first-hand  experience  with  an 
efficient  production  system.a* 


»The  respondents  state  that  NLTMMI  Is  a 
successful  project  of  cooperative  labor/management 
relations  that  bciliutes  GM's  efforts  to  learn  the 
Toyota  Production  Syste.T.,  supplies  the  market 
with  more  than  300.000  high  quality,  tow  cost 
vehicles  annually  and  diffuses  trade  frictions. 
Petition  al  a-12.  Because  the  Petition  is  granted  on 
the  ground  of  changed  conditions  of  fact,  the 
Commission  need  rot  addre$«  the  question  whether 
the  public  interest  justifies  (he  requested  relief, 
including  any  efficiencies. 

"Petition.  Tab  1  (Convis  Affidavit)  (describing 
NUMMI's  efficiency  efforts).  See  Petition  at  9 
(referring  to  studies  by  industry  authorities, 
management  experts  and  academicians  that  show 
NUMMI's  efforts  to  improve  efficiency ):  Petition, 
Tab  16  at  97  (case  study  of  NUMMI  appearing  in 
the  February  1993.  Harvard  Business  Beview 
concluding,  in  part,  thai  NUMMI  "has  succeeded  in 
employing  an  innovative  form  of  *  *  *  time-and- 
motion  regimentation  on  the  factory  floor  not  only 
to  create  world-class  productivity  and  quality  but 
also  to  increase  worker  motivation  and 
satisbction."). 

3<  Petition,  Tab  6  (Mutchler  Affidavit)  (GM 
Initially  adopted  "a  piece-meal  approach  to  the 
learning  process";  in  1989-90,  however,  CM  "l>egan 
to  understand  that  each  element  of  the  Toyota 


Moreover,  the  parties  assert  that 
permitting  NUMMI  to  continue  its 
operations  beyond  1996  will  facilitate 
GM's  efforts  to  reduce  costs  and  give 
GM  continued  access  to  small  cars, 
consistent  with  the  recognition  that 
NUMMI  benefits  GM  by  enabling  it  to 
obtain  a  low-cost  domestic  subcompact 
economy  car.32  Thus,  NUMMI's  benefits 
may  well  continue  beyond  1996. 
Extending  NUMMI  will  permit  the 
continuance  of  any  efficiency  gains  that 
benefit  competition  in  the  relevant 
markets. 

///.  The  Order's  Restrictions  on 
Communications  Also  Should  Be  Set 
Aside 

Having  determined  to  reopen  the 
order  on  the  ground  of  changed 
conditions  of  fact  and  to  set  aside  the 
order's  restrictions  on  the  duration  and 
output  of  the  joint  venture,  we  next 
consider  whether  the  remaining 
provisions  of  the  order  should  be 
retained.  The  order's  limitations  on  the 
exchange  of  certain  nonpublic 
information  among  GM,  Toyota  and 
NUMMI  addressed  the  concem.  alleged 
in  the  complaint,  that  the  joint  venture 
might  facilitate  noncompetitive 
cooperation  between  GM  and  Toyota. 
The  respondents  claim  that  the 
restrictions  of  the  order  impede  the 
ability  of  the  joint  venture  to  do 
business.  They  also  claim  that 
communications  between  participants 
in  other  automobile  industry 
cooperative  ventures  created  since  the 
order  was  issued  are  not  similarly 
restricted  and  that,  as  a  result.  GM, 
Toyota  and  NUMMI  are  unable  to 
communicate  as  do  their  competitors. 

The  provisions  of  the  order  were 
designed  to  restrict  communications 
that  might  facilitate  noncompetitive 
cooperation  between  GM  and  Toyota, 
while  permitting  communications 
necessary  to  accomplish  the  legitimate 
purposes  and  functioning  of  the  joint 
venture.  The  respondents  have  shown 
that,  in  some  circumstances,  the  specific 
limitations  of  the  order  impede  the 
ability  of  the  respondents  and  the  joint 
venture  to  engage  in  legitimate  activity. 
For  example,  the  respondents  have 
shown  that  the  limitation  on  the 
exchange  of  information  concerning  the 
prices  of  component  parts  supplied  to 
the  joint  venture  prevents  the  joint 
venture  from  obtaining  savings  that  may 
result  from  combining  its  market  search 


Production  System  is  an  essential  part  of  the 
whole.").  See  Petition  at  11  (GM  states  that  it  "is 
still  the  high  cost  producer  In  North  America."). 
"  Petition  at  2, 1 1  (GM  will  be  able  to  continue 
to  obtain  from  NUMMI  what  it  characterizes  as  "a 
high  quality,  low  cost  sedan — the  Priznv— that  is  the 
flagship  of  the  Geo  distribution  network"). 


64954 


Federal  Regiflier  /  Vol.  58,  No.  236  /  Friday.  December  10.  1993  /  Notices 


activity  with  Toyota's,  and  from 
realizing  cost  savings  to  be  generated  by 
combining  its  purchases  with 
Toyota '8.3»  The  provision  of  the  order 
that  bars  GM  from  discussing  marketing 
plans  with  Toyota  or  NUMMl  allegedly 
has  hindered  the  ability  of  the  parties  to 
realize  market  opportimities  and 
increased  their  costs.  For  example,  the 
respondents  state  that  because  GM  was 
unable  to  tell  NUMMI  about  a  potential 
.sale  of  cars  in  the  fleet  market,  GM  was 
unable  to  p>ersuade  NUMMI  to  make  a 
price  concession  that  might  have 
resulted  in  a  transaction  beneficial  to  all 
of  the  parties.  On  another  occasion, 
according  to  the  respondents,  as  a  result 
of  GM's  perceived  inability  under  the 
order  to  tell  the  joint  venture  about 
GM's  plans  to  re-badge  the  Nova  as  the 
Geo  Prizm,  NUMMI  wastefully  spent 
funds  on  tooling  that  was  specific  to 
Nova  and  that  later  had  to  be 
scrapped.'* 

The  respondents  have  shown  that  in 
the  context  of  significant  changed 
conditions  in  the  industry,  the 
restrictions  in  the  order  on  business 
communications  may  increase  the  costs 
of  the  joint  venture  and  hinder  the 
ability  of  the  respondents  and  the  joint 
venture  to  respond  to  competitive 
conditions.  At  the  same  time,  the 
communications  that  are  limited  by  the 
order  are  not  per  se  unlawful,  and 
setting  aside  these  provisions  of  the 
order  will  not  excuse  the  respondents 
from  compliance  with  laws  that  prohibit 
collusive  activity  in  restraint  of  trade. 
See  General  Railway  Signal  Co.,  108 
F.T.C.  181  (1986)  (modifying  order).  The 
Commission  has  concluded  that  in  the 
context  of  the  changed  conditions  in  the 
industry.  Paragraphs  IV  and  V  of  the 
order  should  be  set  aside  to  permit  the 
respondents  and  NUMMI  to  engage  in 
communications  ancillary  to  and 
reasonably  necessary  for  the  operation 
of  the  joint  venture.^s 

Accordingly,  It  is  ordered.  That  this 
matter  be  and  it  hereby  is  reopened  and 
that  the  Commission's  order  in  Docket 
C-3132,  issued  on  April  11, 1984,  be 
and  it  hereby  is  set  aside,  as  of  the 
effective  date  of  this  order. 


By  the  Commission. 
Donald  S.  Qark. 

Secretary. 

Concurring  Statement  of  Commissioner 
Mary  L.  Azcuenaga  in  General  Motors 
Corporation.  Docket  C-3132 

I  concur  in  the  decision  of  the 
Commission  to  reopen  and  set  aside  the 
order  in  this  matter  on  the  ground  of 
changed  conditions  in  the  automobile 
industry  that  eliminate  the  need  for  the 
order.  I  do  not  endorse  as  relevant  to 
this  decision  the  purported  efficiency 
gains  from  NUMMI  alleged  by  GM  and 
Toyota.  See  Order  at  9-10. 

GM  and  Toyota  have  asserted 
efficiencies  that  may  or  may  not  be 
realized  in  the  future,  if  the  respondents 
decide  to  continue  their  joint  venture.* 
I  hope  that  the  asserted  efficiencies  will 
be  realized  and  that  NUMMI  will  indeed 
benefit  competition,  but  these  are  not 
independent  reasons  for  reopening  and 
setting  aside  the  order.  Nor  would  it 
matter,  in  the  context  of  determining 
whether  the  order  should  be  reopened. 
if  NUMMI  were  inefficient.  If  the 
projected  efficiencies  of  the  joint 
venture  were  not  sufficient  to  forestall 
imposition  of  the  order  in  the  first  place, 
how  could  the  failure  fully  to  achieve 
those  efficiencies  '  or  even  their 
continuation  justify  setting  the  order 
aside? 

The  order  of  the  Commission  is  not 
premised  on  the  efficiency  (or 
inefficiency)  of  the  joint  venture  but 
rather  on  concerns,  described  in  the 
complaint,  about  the  potential  effects  on 
competition  of  noncompetitive 
cooperation  between  GM  and  Toyota. 
When  we  are  persuaded  that  changed 
conditions  of  fact  in  the  market  have 
eliminated  that  concern,  our  task  is 
done,  and  we  need  not  speculate,  in  the 
context  of  a  petition  to  reopen,  about  the 
parties'  predictions  of  potential 
efficiencies. 

GM  and  Toyota,  in  their  business 
judgment,  would  prefer  to  continue 
their  joint  venture  beyond  the  twelve 
years  provided  in  the  order,  because 
they  balieve  that  it  will  be  profitable.  To 
accept  this  reason  as  a  basis  for 
reopening  and  setting  aside  the  order 


"Petition  at  16-17. 

M  Petition  at  17-19:  Kimura  Amdavit:  Rogers 
Arndavit. 

J»The  recordkeeping  requirements  of  the  order 
are  intended  to  assist  the  Commission  in 
monitoring  the  respondents'  compliance  with  the 
order's  restrictions  on  the  exchange  of  Information. 
If  the  order's  restrictions  on  communications  are  set 
aside,  the  recordkeeping  and  other  compliance 
requirements  of  the  order  (Paragraphs  VI  through 
IX)  also  should  be  set  aside. 


.  *  The  order  having  been  set  aside,  GM  and  Toyota 
will  be  at  liberty  at  any  time  (as  they  were  at  liberty 
while  the  order  was  in  effect)  to  discontinue  their 
joint  venture.  The  alleged  "formidable  regulatory, 
tax  and  logistical  disadvantages  to  operating  an  auto 
plant  in  California,"  the  "inherent  difTicuIties  in 
assembling  vehicles"  in  the  30-year-old  plant,  the 
cost  of  required  improvements  to  NUMMI's  plant 
(expected  to  exceed  S500  million).  Petition  at  13, 
and  the  fact  that  NUMMt.  "has  not  been  consistently 
prontable,"  Kimura  Affidavit  a(  1,  may  provide 
incentives  for  doing  so. 

1  See  Jennings  Affidavit  at  4:  Mutchler  AfTidavit 
at  2. 


would  relegate  the  decision  whether  to 
reopen  final  orders  of  the  Commission 
to  the  business  preferences  of  the 
respondent.  The  Commission  has 
rejected  this  argument  in  the  past,  see 
Louisiana-Pacific  Corp..  112  F.T.C.  547. 
569  (1989)  (rejecting  as  a  basis  for 
reopening  the  order  the  argument  that 
retaining  rather  than  divesting  a 
profitable  plant  would  enhance  the 
respondent's  ability  to  compete),  and  it 
should  continue  to  do  so. 

I  fully  concur  in  the  decision  to 
reopen  and  set  aside  the  order  on  the 
ground  of  changed  conditions  of  fact. 

Concurring  Statement  of  Commissioner 
Deborah  K.  Owen  in  General  Motors 
Corporation,  Docket  No.  C-3132 

When  the  Commission  accepted  the 
consent  order  in  this  matter  in  1984,  it 
was  generally  recognized  as  a  landmark 
effort  to  balance  our  dual 
responsibilities  of  vigorously  enforcing 
the  competition  laws,  while  refraining 
from  unnecessarily  interfering  with 
legitimate  business  activities.  In  light  of 
marked  changes  in  circumstances  since 
that  time,  I  believe  that  the 
Commission's  determination  to  vacate 
the  order  today  follows  in  the  tradition 
of  its  original  decision,  and  I  strongly 
endorse  it. 

The  Merger  Guidelines  recognize  that 
the  "larger  universe"  of  combinations 
are  "either  competitively  beneficial  or 
neutral."  §0.1.»  As  part  of  their  Petition 
for  reopening,  the  parties  have 
presented  an  impressive  array  of 
information  about  the  positive 
contributions  of  NUMMI,  including 
asserted  efficiencies  that  have  resulted 
from  the  joint  venture.  While  the  Order 
(at  9-10  n.29)  notes  that  "(blecause  the 
Petition  is  granted  on  the  ground  of 
changed  conditions  of  fact,  the 
Commission  need  not  address  •  •  • 
any  efficiencies",  the  Commission 
nonetheless  proceeds  to  comment  on 
this  issue.  Order  at  9-10.  Without 
meaning  ^o  disparage  the  parties' 
assertions  in  this  regard,  because  of  the 
basis  for  our  decision,  it  is  not  necessary 
for  the  Commission,  in  my  judgment,  to 
evaluate,  much  less  opine  on,  the 
existence,  extent  and  effect  of  such 
efficiencies  as  part  of  this  endeavor. 
Engaging  in  dicta  is  not  without  peril. 
(FR  Doc.  93-30243  Filed  12-^93;  8:45  am) 
BiLUNQ  cooe  irso-oi-M 
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1  U.S.  Dept/of  Justice  and  Federal  Trade 
Commission  Horizontal  Merger  Guidelines, 
reprinted  in  4  Trade  Reg.  Rep.  (CCH)  1 13.104. 


[OM.C-3470] 

Gracewood  Fruit  Company;  Prohibited 
Trade  Practices,  and  Affirmative 
Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  Order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  requires,  among  other  things,  a 
Florida  corporation  to  have  competent 
and  reliable  scientific  evidence  to 
substantiate  future  claims  that  eating 
normal  quantities  of  grapefruit  provides 
a  variety  of  health  benefits,  such  as 
reducing  serum  cholesterol  and  the  risk 
of  stoke,  heart  attack,  and  several  types 
of  cancer.  Also,  the  respondent  is 
prohibited  from  misrepresenting  any 
test  or  study  in  connection  with  the 
marketing  of  any  food. 

DATES:  Complaint  and  Order  issued 
October  26. 1993.» 

FOR  FURTHER  INFORMATION  CONTACT:  Lee 
Peeler  or  Anne  Maher.  FTC7S-4002, 6th 
St.  &  PA.  Ave.,  NW.,  Washington.  DC 
20580.  (202)  326-3090  or  326-2987. 

SUPPt.EMENTARY  INFORMATION:  On 
Tuesday,  April  20, 1993,  there  was 
published  in  the  Federal  Register  58  FR 
21302,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of 
Gracewood  Fruit  Company,  for  the 
purpose  of  soliciting  public  comment. 
Interested  parties  were  given  sixty  (60) 
days  in  which  to  submit  comments, 
suggestions  or  objections  regarding  the 
proposed  form  of  the  order. 

A  comment  was  filed  and  considered 
by  the  Commission.  The  Commission 
has  ordered  the  issuance  of  the 
complaint  in  the  form  contemplated  by 
the  agreement,  made  its  jurisdictional 
findings  and  entered  an  order  to  cease 
and  desist,  as  set  forth  in  the  proposed 
consent  agreement,  in  disposition  of  this 
proceeding. 

(Sec.  6,  38  Stat.  721;  15  U.S.C  46.  Interprets 

or  applies  sec  5,  38  Stat.  719,  as  amended; 

15  U.S.C  45.  52} 

Donald  S.  aark. 

Secretory. 

IFR  Doc  93-30244  Filed  12-9-93;  8:45  am] 

BILUNO  COOC  CTSO-OI-M 


<  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch,  H-130. 6th  Street  ft  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20580. 


[File  No.  912  3400] 

Presto  Food  Products,  Inc.;  Proposed 
Consent  Agreement  With  Analysis  To 
Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  Consent  Agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  Federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  a  California 
corporation  from  misrepresenting  the 
absolute  or  comparative  amount  of  total 
fat,  saturated  fat,  or  cholesterol  in 
Mocha  Mix,  Mocha  Mix  Lite,  or  in  any 
milk  produci  or  non-dairy  substitute.  It 
also  would  prohibit  the  respondent  from 
misrepresenting  the  amount  of  these 
nutrients  relative  to  the  serving  size 
being  advertised  for  the  products. 

DATES:  Comments  must  be  received  on 
or  before  February  8, 1994. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159, 6th  St.  and  Pa.  Ave.,  NW., 
Washington.  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT:  C. 
Lee  Peeler,  FTC/S-4002,  Washington, 
DC  20580.  (202)  32&-3090. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  §2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§4.9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order  to 
Cease  and  Desist 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Presto  Food 
Products.  Inc..  a  corporation,  hereinafter 
sometimes  referred  to  as  proposed 
respondent,  and  it  now  appearing  that 
proposed  respondent  is  willing  to  enter 
into  an  agreement  containing  an  order  to 
cease  and  desist  from  the  use  of  the  acts 
and  practices  being  investigated. 

It  is  hereby  agreed  by  and  between 
Presto  Food  Proiducts.  Inc.  by  its  duly 
authorized  officer,  and  its  attorney,  and 


counsel  for  the  Federal  Trade 
Commission  that: 

1.  Proposed  respondent  Presto  Food 
Products,  Inc..  is  a  corporation 
organized,  existing  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
State  of  California  with  its  office  and 
principal  place  of  business  located  at 
18275  Arenth  Avenue,  P.O.  Box  584. 
City  of  Industry.  California  91747-0584. 

2.  Proposed  respondent  admit  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint  here  attached. 

3.  Proposed  respondent  waives: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusion  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

(d)  Any  claim  under  the  Equal  Access 
To  Justice  Act. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the  draft 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days  and  information  in 
respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an'admission  by  proposed  respondent 
that  the  law  has  been  violated  as  alleged 
in  the  attached  draft  complaint,  or  that 
the  facts  as  alleged  in  the  attached  draft 
complaint,  other  than  the  jurisdictional 
facts,  are  true. 

6.  The  agreement  contemplates  that,  if 
it  is  accepted  by  the  Commission,  and 

if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  Section  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondent:  (1)  Issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  complaint  here  attached 
and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding;  and  (2) 
make  information  public  in  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
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force  and  efliect  and  may  be  altered, 
modified  of  set  aside  in  tbe  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service.  ' 
Delivery  by  tlie  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreed-to-order  to  proposed 
respondent's  address  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  respondent  waives  any  rights 
it  may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and 
no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
proposed  complaint  and  order 
contemplated  hereby.  It  understands, 
that  once  the  order  has  been  issued,  it 
will  be  required  to  Hie  one  or  more 
compliance  reports  showing  that  it  has 
fully  complied  with  the  order.  Proposed 
respondent  further  understands  that  it 
may  be  liable  for  civil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
Rnal. 

Order 

Definitions 

For  purposes  of  this  Order,  the  term 
"milk  product"  shall  mean  any  product 
for  which  a  federal  standard  of  identity 
has  been  established  under  21  CFR  part 
131  as  currently  in  efliect  as  of  the  date 
of  this  Order. 

For  purposes  of  this  Order,  the  term 
"non-dairy  substitute"  shall  mean  any 
product  which  is  commonly  used  as  a 
substitute  for  a  milk  product. 

I 

It  is  ordered  That  Presto  Food 
Products,  Inc.,  its  successors  and 
assigns,  and  its  o^icers,  agents, 
representatives  and  employees,  directly 
or  through  any  corporation,  subsidiary, 
division  or  other  device,  in  connection 
with  the  manufacturing,  advertising, 
labelling,  promotion,  offering  for  sale, 
sale  or  distribution  of  Mocha  Mix, 
Mocha  Mix  Lite  or  any  other  food,  in  or 
affecting  commerce  as  "commerce"  is 
defined  in  the  Federal  Trade 
Conwiission  Act,  do  forthwith  cease  and 
desist  from: 

A.  Misrepresenting  in  any  manner, 
directly  or  by  implication,  through 
numerical  or  descriptive  terms  or  any 
other  means,  the  absolute  or 
comparative  amount  of  total  fat, 
saturated  fat.  or  cholesterol  in  any  milk 
product  or  any  non-dairy  substitute;  and 

B.  Misrepresenting  in  any  manner, 
directly  or  by  implication,  through 


numerical  or  descriptive  terms  or  any 
other  means,  the  existence  or  amount  of 
total  fat,  saturated  fat,  or  cholesterol  in 
any  milk  product  or  non-dairy 
substitute  relative  to  the  serving  size  or 
amount  customarily  consumed  for  any 
particular  use  being  advertised  or 
promoted. 

Provided,  however,  That  nothing  in 
provisions  A  and  B  above  shall  prohibit 
any  representation  as  to  the  amount  of 
total  fat,  saturated  fat  or  cholesterol  in 
any  milk  product  or  non-dairy 
substitute  if  such  representation  is 
specifically  i}ermitted  in  labeling,  for 
the  serving  size  advertised  or  promoted 
for  such  product,  by  regulations 
promulgated  by  the  U.S.  Food  and  Drug 
Administration  pursuant  to  the  Federal 
Food,  Drug  and  Cosmetic  Act. 

n 

It  is  further  ordered  That  for  three  (3) 
years  after  the  last  date  of  dissemination 
of  the  representation,  respondent,  or  its 
successors  and  assigns,  shall  maintain 
and.  upon  request,  make  available  to  the 
Federal  Trade  Commission  for 
inspection  and  copying  copies  of: 

A.  All  materials  mat  were  relied  upon 
by  the  respondent  is  disseminating  any 
representation  covered  by  this  Order; 
and 

B.  All  test  reports,  studies,  surveys, 
demonstrations  or  other  evidence  in  its 
possession  or  control  that  contradict, 
qualify,  or  call  into  question  any 
representation  that  is  covered  by  this 
Order. 

m 

It  is  further  ordered  That  respondent 
notify  the  Commission  at  least  thirty 
(30)  days  prior  to  any  proposed  change, 
such  as  dissolution,  assignment  or  sale 
resulting  in  the  emergence  of  a 
successor  corporation,  the  creation  or 
dissolution  of  subsidiaries  or  any  other 
changes  which  may  affect  compliance 
obligations  arising  out  of  the  Order. 

IV 

It  is  further  ordered  That  respondent 
shall,  within  thirty  (30)  days  after 
service  upon  it  of  this  Order,  distribute 
a  copy  of  this  Order  to  each  of  its 
operating  divisions,  to  each  of  its 
managerial  employees,  and  to  each  of  its 
officers,  agents,  representatives,  or 
employees  engaged  in  the  preparation  or 
placement  of  advertising  or  other 
material  covered  by  this  Order. 

V 

//  is  further  ordered  That  respondent 
shall,  within  sixty  (60)  days  after  service 
upon  it  of  this  Order  and  at  such  other 
times  as  the  Commission  may  require, 
file  with  the  Commission  a  report,  in 


writing,  setting  forth  in  detail  the 
manner  and  form  in  which  it  has 
complied  with  this  Order. 

Analysis  of  Proposed  Consent  Order  To 
Aid  PuUic  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement,  subject  to  final 
approval,  to  a  proposed  consent  order 
from  respondent  Presto  Food  Products, 
Inc.  ("Presto"),  a  California  corporation. 

The  proposed  consent  order  nas  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received     I 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

The  Commission's  complaint  in  this 
matter  charges  Presto  with  making  four 
false  and  misleading  claims  in  its 
advertising  of  Mocha  Mix  and  Mocha 
Mix  Lite  liquid  non-dairy  creamers. 
According  to  the  complaint,  Presto's 
advertisements  for  Mocha  Mix 
represented  that  Mocha  Mix  is  a  low 
saturated  fat  product  when  consumed  in 
an  amount  normal  for  use  on  cereal,  on 
fruit  or  in  cooking — uses  that  were 
promoted  in  Presto  advertising.  This 
representation  is  alleged  to  be  false  and 
misleading,  because  at  the  serving  size 
commonly  consumed  for  these  uses. 
Mocha  Mix  exceeded  the  then-current 
standards  for  a  low  saturated  fat  food. 

Second,  the  complaint  alleges  that 
Presto's  advertisements  for  Mocha  Mix 
falsely  represented  that  Mocha  Mix  is 
lower  in  saturated  fat  than  other  foods, 
such  as  low-fat  (1%  or  2%)  or  whole 
milk,  for  which  it  might  be  used  as  a 
substitute  on  cereal,  or  fruit  or  in 
cooking.  In  fact,  the  complaint  alleges. 
Mocha  Mix  has  over  three  times  the 
amount  of  saturated  fat  per  serving  as 
low-fat  (1%)  milk,  over  one  and  one  half 
times  the  amount  of  saturated  fat  per 
serving  as  low-fat  (2%)  milk  and  about 
the  same  amount  of  saturated  fat  per 
serving  as  whole  milk. 

Third,  the  complaint  alleges  that 
Presto's  advertisements  for  Mocha  Mix 
Lite  falsely  represented  that  Mocha  Mix 
Lite  is  a  low-fat  product  when 
consumed  in  an  amount  normal  for  use 
on  cereal,  on  frniit  or  in  cooking — uses 
that  were  promoted  in  Presto 
advertising.  The  complaint  alleges  that, 
in  fact,  at  the  serving  size  commonly 
consumed  for  these  uses.  Mocha  Mix 
Lite  exceeded  the  then-current 
standards  for  a  low-fat  food. 

Fourth,  the  complaint  alleges  that 
Presto's  advertisements  for  Mocha  Mix 
Lite  represented  that  Mocha  Mix  Lite  is 
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lower  in  fat  than  other  foods,  such  as 
low-fat  (1%  or  2%)  or  whole  milk,  for 
which  it  might  be  used  as  a  substitute 
on  cereal,  on  fruit  or  in  cooking.  This 
representation  is  also  alleged  to  be  false 
and  misleading  because  Mocha  Mix  Lite 
has  neetrly  five  times  the  amount  of  fat 
per  serving  as  low-fat  (1%)  milk,  nearly 
three  times  the  amount  of  fat  per  serving 
as  low-fat  (2%)  milk  and  over  one  and 
one  half  times  the  amount  of  fat  per 
serving  as  whole  milk. 

The  consent  order  contains  provisions 
designed  to  remedy  the  violations 
charged  and  to  prevent  Presto  bom 
engaging  in  similar  deceptive  and  unfair 
acts  and  practices  in  the  future. 

Part  I  of  the  order  prohibits  Presto 
from  misrepresenting  the  absolute  or 
comparative  amount  of  total  fat. 
saturated  fat  or  cholesterol  in  Mocha 
Mix,  Mocha  Mix  Lite  or  in  any  other 
milk  product  or  non-dairy  substitute.  A 
milk  product  is  defined  as  any  product 
for  which  a  standard  of  identity  has 
been  established  by  the  Food  and  Drug 
Administration  imder  21  CFR  part  131. 
A  non-dairy  substitute  is  defined,  for 
purposes  of  the  order,  as  a  product 
which  is  commonly  used  as  a  substitute 
for  a  milk  product.  Part  I  also  prohibits 
Presto  from  misrepresenting  the  amount 
of  total  fat.  saturated  fat  or  cholesterol 
in  Mocha  Mix,  Mocha  Mix  Life  or  any 
other  milk  product  or  non-dairy 
substitute,  relative  to  the  serving  size 
being  advertised.  Finally,  Part  I  provides 
that  the  order  shall  not  prohibit 
representations  as  to  the  amount  of  total 
fat,  saturated  fat  or  cholesterol  in  a  milk 
product  or  non-dairy  substitute, 
provided  such  representation  complies 
with  regulations  of  the  Food  and  Drug 
Administration  for  the  serving  size 
being  depicted  in  the  advertising. 

Part  n  of  the  order  requires  Presto  to 
maintain  copies  of  all  material  relating 
to  advertisements  covered  by  this  order 
and  all  documents  relating  to 
substantiation  of  advertising  claims 
covered  by  this  order. 

Part  in  requires  Presto  to  notify  the 
Commission  of  any  changes  in  the 
corporate  structure  that  might  affect 
compliance  with  the  order. 

Part  IV  requires  Presto  to  distribute 
copies  of  the  order  to  certain  company 
officials  and  employees  and  certain 
other  representatives  and  agents  of  the 
company. 

Part  V  requires  Presto  to  file  with  the 
Commission  one  or  more  reports 
detailing  compliance  with  the  order. 

All  of  the  advertisements  challenged 
in  the  Commission's  complaint  were 
disseminated  prior  to  January  6, 1993, 
the  date  upon  which  the  Food  and  Drug 
Administration  ("FDA")  issued  its 


regulations  pursuant  to  the  Nutrition 
Labeling  and  Education  Act. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  their  terms  in  any  way. 
Donald  S.  Qark, 
Secretary. 

[FR  Doc.  93-30245  Filed  12-9-93;  8:45  am) 
BtUlNQ  COOC  (TSO-OI-M 


[DM.c-d4iq 

S.C.  Johnson  &  Son,  Inc.;  Prohibited 
Trade  Practices  and  Affirmative 
Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Modifying  order. 

SUMMARY:  This  order  reopens  the 
proceeding  and  modifies  the 
Commission's  1993  consent  order  by 
removing  the  requirements  that  the     . 
respondent  bold  separate  and  divest  the 
international  Renuzit  assets  to  a 
Commission-approved  acquirer.  The 
Commission  concluded  that  the  hold 
separate  and  divestiture  requirements 
are  imposing  costs  on  the  respondent 
and  that  there  do  not  appear  to  be  any 
competitive  reasons  to  retain  the 
divestiture  requirement. 
DATES:  Consent  Order  issued  March  16, 
1993.  Modifying  Order  issued 
Novembers,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  Ducore,  FrC/S-2115, 
Washington.  DC  20580.  (202)  326-2526. 
SUPPLEMENTARY  INFORMATION:  In  the 
Matter  of  S.C  Johnson  &  Son.  Inc.  the 
prohibited  trade  practices  and/or 
corrective  actions  as  set  forth  at  58  FR 
26140,  are  changed  as  indicated. 

(Sec.  6, 38  Stat.  721;  15  U.S.C  46.  Interpret 
or  apply  sec  5,  38  Stat.  719.  as  amended;  sec. 
7.  38  Stat.  731,  as  amended;  15  U.S.C  45, 18) 

Order  Reopening  Proceeding  and 
Modifying  Order 

Conunissioners:  )anet  D.  Steiger,  Chairman, 
Mary  L  Azcuenaga.  Deborah  K.  Owen, 
Roscoe  B.  Starek  III,  Dennis  A.  Yao. 

On  July  8, 1993,  S.C  Johnson  &  Son, 
Inc.  ("Johnson")  filed  a  Request  To 
Reopen  and  Modify  Consent  Order 
("Request")  pursuant  to  section  5(b)  of 
the  Federal  "Trade  Commission  Act,  15 
U.S.C.  45(b),  and  Rule  2.51  of  the 
Commission's  Rules  of  Practice,  16  CFR 
2.51.  The  Request  was  placed  on  the 
public  record,  and  the  thirty-day 
comment  period  expired  on  August  23, 
1993.  No  comments  were  received. 

In  the  Request,  Johnson  asks  that  the 
Commission  reopen  and  modify  the 


Order  to  eliminate  any  remaining 
obligation  under  Paragraph  II  to  divest 
the  "RenuzitWr  freshener  business 
outside  the  United  States  and  all  non- 
domestic  territories  or  countries  in 
North  America,  north  of  and  including 
Panama,  the  Caribbean  and  Cuba" 
("international  Renuzit  assets").  In  the 
alternative,  Johnson  requests  that  the 
Hold  Separate  Agreement  ("Hold 
Separate"),  dated  December  17, 1992. 
and  made  a  part  of  the  Order,  be 
terminated  promptly  since  Johnson  has 
completed  the  sale  of  all  of  the  North 
American  Renuzit  assets. 

The  Order  defines  the  "Renuzit 
Assets"  as  including  all  of  Dracketfs 
right,  title  and  interest  in  and  to  both  its 
air  freshener  products  business, 
including  the  "Renuzit"  brand,  and  its 
furniture  care  products  business, 
including  the  "Endust"  and  "Behold" 
brands.i  The  Order  only  requires 
divestiture  of  the  production  facilities 
associated  with  either  air  freshener  or 
furniture  care  products  if  desired  by  the 
acquirer.  In  defining  the  Renuzit  Assets, 
the  Order  does  not  distinguish  domestic 
assets  from  international  assets  nor  does 
it  exclude  the  international  Renuzit 
assets  from  the  divestiture  and  hold 
separate  requirements.  The  Complaint 
identified  the  relevant  geographic 
market  for  continuous  and  instant 
action  air  fresheners  products  as  being 
the  United  States. 

On  May  14, 1993,  the  Commission 
approved  Johnson's  divestitures  of  the 
Endust  and  Behold  furniture  care 
products  business  to  Sara  Lee 
Corporation  ("Sara  Lee")  and  the  North 
American  Renuzit  air  freshener 
products  business  to  The  Dial  Corp. 
("Dial").  As  it  lacked  international 
operations.  Dial  did  not  acquire  the 
international  Renuzit  air  freshener 
business  from  Johnson,  and  following 
the  divestitures  on  May  18, 1993. 
Johnson  retained  the  international 
Renuzit  assets. 


'  Paragraph  I.G.  of  the  Order  stares: 
"Renuzit  Assets"  means  all  of  Drackett's  rights, 
title  and  interest  in  and  to: 

(1)  Air  freshener  products,  including,  but  not 
limited  to,  the  brands  and  trademarks  "Renuzit". 
"Renuzit  Adjustable",  "RenLzit  Roommate", 
"Renuzit  Freshell".  "Renuzit  Fragrance  Jar", 
"Renuzit  Aerosol",  and  "Renuzit  Fresh  "n  Dry": 

(2)  Furniture  care  products,  including,  but  not 
limited  to,  the  brands  and  trademarks  "Endust"  and 
"Behold",  but  excluding  the  brand  and  trademark 
"Mr.  Muscle"  outside  the  United  States:  and 

(3)  All  of  Drackett's  assets  and  business 
associated  with  the  development,  production, 
dislribution./tnd  sale  for  resale  of  air  freshener 
products  and  furniture  care  products  and  as  further 
delineated  in  the  subparagraphs  of  Schedule  A, 
attached  hereto  and  made  a  part  hereof. 

Pan  2  of  Schedule  A  lists  asiiets  that  fohnson 
need  not  divest  if  the  acquirer  does  not  need  them. 
Sec  Order.  Paragraph  D.A. 
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Johnson  asserts  that  reopening  and 
modifying  the  Order  to  eliminate 
Johnson's  obligation  to  divest  the 
remaining  international  Renuzit  assets 
will  serve  the  public  interest.  The 
international  Renuzit  assets,  which  were 
not  included  in  the  divestiture  to  dial, 
consist  of  certain  air  freshener  patents, 
trademarks,  inventory  and  technology 
necessary  to  market  Renuzit  air 
freshener  products  outside  of  North 
America.  Johnson  does  not  request  a 
reopening  and  modification  on  the  basis 
of  a  change  of  fact  or  law.  Johnson 
claims  that  the  requested  order 
modiflcation  will  have  no  impact  on 
competition  in  the  U.S.  market  for 
continuous  and  instant  action  air 
freshener  products  as  defined  in  the 
Complaint.  Furthermore.  Johnson  argues 
that  the  remedial  purposes  of  the  Order 
have  been  fully  satisfied  by  the 
divestiture  of  the  domestic  Renuzit  air 
freshener  business  to  EKal. 

After  reviewing  respondent's  Request, 
the  Commission  has  concluded  that  the 
public  interest  warrants  reopening  and 
modifying  the  language  of  Schedule  A. 
Part  2  of  the  Order  to  reUeve  Johnson  of 
any  further  obligation  to  divest  the 
international  Renuzit  assets.^  With  the 
elimination  of  any  remaining  divestiture 
obligations,  the  Hold  Separate  will 
terminate  by  its  terms.  Accordingly, 
there  is  no  need  to  modify  the  Hold 
Separate  itself. 

Reopening  and  Modifying  a 
Commission  Order 

Section  5(b)  of  the  Federal  Trade 
Commission  Act.  15  U.S.C  45(b), 
provides  that  the  Commission  shall 
reopen  an  order  to  consider  whether  it 
should  be  modified  if  the  respondent 
"makes  a  satisfactory  showing  that 
changed  conditions  of  law  or  fact" 
require  such  modification.  A 
satisfactory  showing  sufficient  to 
require  such  reopening  is  made  when  a 
request  shows  that  the  changes 


2ln  tbe  Request,  lohnaon  also  proposes  to  acquire 
from  Dial  the  existing  Renuzit  technology  and 
related  information  reasonably  necessary  for 
lohnson  to  operate  the  international  Renuzit 
business.  Tbe  proposed  acquisition  covers  "existing 
manufacturing  specincations.  process 
speciricatioa*.  manufacturing  formulas,  toxicology 
data  and  reports,  safety  and  other  regulatory  data, 
and  any  machinery  specifications  for  equipment 
used  to  manufaaure  Renuzit  air  freshener 
products."  Request,  at  4.  Johnson's  proposal 
qoaimes  as  an  acquisition  of  "any  assets  used  or 
previously  used  *  *  *  in  the  manufacture  or 
production  of  air  freshener  products."  Order,  1 
Vl(3).  Therefore,  prior  Commission  approval  is 
required  by  the  Order  for  this  proposed  acquisition. 
Because  the  international  assets  have  no 
competitive  significance  In  the  domestic  air 
freshener  market  and  the  proposed  acquisition  will 
not  affect  U.S.  aimpetition,  the  Commission  is 
giving  its  approval  to  this  acquisition  l>y  separate 
letter. 


eliminate  the  need  for  the  order  or  make 
continued  application  of  it  inequitable 
or  harmful  to  competition.  Louisiana- 
Pacific  Corp..  Docket  No.  G-2956.  Letter 
to  John  C.  Hart  (June  5. 1986).  at  4.s 

The  Commission  may  modify  an  order 
when,  although  changed  circumstances 
would  not  require  reopening,  the 
Commission  determines  that  the  public 
interest  requires  such  action.  Id. 
Therefore,  Section  2.51  of  the 
Commission's  Rules  of  Practice  invites 
respondents  in  petitions  to  reopen  to 
show  how  the  public  interest  warrants 
the  requested  modification.  In  the  case 
of  a  request  for  modification  based  on 
public  interest  grounds,  a  petitioner 
must  demonstrate  as  a  threshold  matter 
some  affirmative  need  to  modify  the 
order.  See  Damon  Corp..  Docket  No.  C- 
2916,  Letter  to  Joel  E.  Hoffman,  Esq., 
(March  29. 1983)  (unpublished),  at  2.  If 
the  showing  of  need  is  made,  the 
Commission  will  balance  the  reasons 
favoring  the  requested  modification 
against  any  reasons  not  to  make  the 
modification.  Id.  The  Commission  will 
also  consider  whether  the  particular 
modificati'v^n  sought  is  appropriate  to 
remedy  thu  identified  harm. 

Whether  the  request  to  reopen  is 
based  on  changed  conditions  or  on 
public  interest  considerations,  the 
burden  is  on  the  respondent  to  make  the 
requisite  satisfactory  showing.  The 
language  of  Section  5(b)  plainly 
anticipates  that  the  petitioner  must 
make  a  "satisfactory  showing"  of 
changed  conditions  to  obtain  reopening 
of  the  oYder.  The  legislative  history  also 
makes  it  clear  that  the  petitioner  has  the 
burden  of  showing,  other  than  by 
conclusory  statements,  why  an  order 
should  be  modified.*  If  the  Commission 
determines  that  the  petitioner  has  made 
the  required  showing,  the  Commission 
must  reopen  the  order  to  consider 
whether  modification  is  required  and,  if 
so,  the  nature  and  extent  of  the 
modification.  The  Commission  is  not 
required  to  reopen  the  order,  however, 
if  petitioner  fails  to  meet  its  burden  of 
making  the  satisfactory  showing 
required  by  the  statute.  The  petitioner's' 
burden  is  not  a  light  one  given  the 


>  Cf.  United  Statet  v.  Louisiana-Pacific  Corp..  967 
F.  2d  1372, 1376-77  (9th  Cir.  1992).  where  the  court 
noted  that  "(a)  decision  to  reopen  does  not 
necessarily  entail  a  decision  to  modify  the  order. 
Reopening  may  occur  even  where  the  petition  itself 
does  not  plead  tacts  requiring  modification."  Id. 

4  The  Commission  may  properly  decline  to 
reopen  an  order  if  the  request  is  "merely  conclusory 
or  otherwise  fails  to  set  forth  specific  facts 
demonstrating  in  detail  the  nature  of  the  changed 
conditions  and  the  reason  why  these  changed 
conditioiu  require  the  requested  modification  of  the 
order  "  S.  Rep.  No.  9&-500.  96th  Cong.,  1st  Sess.  9- 
10  (1979).  See  also  Rule  2.51(b).  which  requires 
respondents  to  submit  affidavits  in  support  of 
petitions  to  reopen  and  modify. 


public  interest  in  repose  and  the  finality 
of  Commission  orders.' 

The  Order  Should  be  Reopened  and 
Modified 

Johnsonjyas  shown  that  public 
interest  considerations  warrant 
reopening  and  modifying  the  Order  to 
remove  its  obligations  to  divest  the 
international  Renuzit  assets  and  abide 
by  the  Hold  Separate."  Johnson  appears 
to  have  met  its  burden  of  showing  a 
threshold  injury  caused  by  the 
continued  operation  of  the  Order. 
Johnson  claims  that  in  view  of  the 
divestiture  to  Dial  of  the  North 
American  Renuzit  assets,  of  Dial's  lack 
of  interest  in  acquiring  the  international 
Renuzit  assets  and  of  the  allegation  in 
the  Complaint  that  the  relevant 
geographic  market  is  the  United  States, 
the  requirement  of  the  Order  that 
Johnson  hold  the  international  Renuzit 
assets  separate  and  divest  them  is 
causing  it  unforeseen  harm  and  having 
a  negative  impact  on  Johnson's  ability  to 
compete.  Johnson  also  asserts  that  there 
is  an  affirmative  need  to  release  it  from 
its  obligation  to  divest  these  assets  in 
order  to  remove  the  impediment  to 
competition.  Johnson  argues  that  since 
it  has  completed  the  divestitures  of 
substantially  all  of  the  Renuzit  Assets, 
the  Hold  Separate  has  already  achieved 
its  purpose  and  the  continuing  harm 
from  its  application  was  not 
contemplated  by  the  Order. 

In  T&Nplc.  Docket  No.  C-3312 
(November  6. 1991),  the  Commission 
foimd  that  respondent  demonstrated  an 
affirmative  need  to  modify  the  order  by 
showing  that  requiring  T&N  to  divest 
remaining  inventory  not  wanted  by  the 
acquirer  could  create  an  impediment  to 
T&N's  ability  to  compete  effectively. 
The  Commission  further  found  that  T&N 
demonstrated  that  the  continued 
application  of  the  hold  separate 
requirements  to  the  remaining  inventory 
imposed  considerable  costs  on 
respondent's  operations  and  limited  its 
ability  to  respond  to  changes  in  the 
market.  In  Chevmn  Corp.,  Docket  No.  C- 
3147. 105  F.T.C.  228  (1985).  the 
Commission  held  that  the  costs 
associated  with  continuing  a  hold 
separate  agreement  after  a  respondent 
has  complied  substantially  with  the 
divestiture  requirements  of  the  order  are 
relevant  in  determining  whether  to 
reopen  and  modify  an  order  on  public 
interest  grounds.  Ilie  continued  costs 
that  Johnson  will  incur  by  the  continued 


>  See  Federated  Departn»ent  Stores.  Inc.  v.  Moitie, 
425  U.S.  394  (1981)  (strong  public  interest 
consideratiorts  support  repose  and  finality). 

•  As  previously  noted.  Johnson  does  not  request 
a  reopening  and  modification  on  the  basis  of  a 
change  of  Uw  or  £act. 
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application  of  the  divestiture  and  hold 
separate  requirements  of  the  Order 
compare  closely  to  the  costs  that  the 
Commission  recognized  as  the  threshold 
injury  showings  in  T6-N and  Chevron. 

There  appears  to  be  no  reason  to 
retain  the  requirement  that  Johnson 
divest  the  international  Renuzit  assets. 
Because  Johnson  has  completed  the 
divestiture  of  the  North  American 
Renuzit  air  freshener  assets  to  Dial,  the 
remedial  purposes  of  the  Order  have 
been  fully  accomplished.  The 
Complaint  identified  the  relevant 
geographic  market  in  this  matter  as  the 
United  States,  and  the  divestiture  to 
Dial  of  the  domestic  Renuzit  business 
completely  cured  the  competitive 
concerns  raised  by  the  Complaint  and 
Order.  The  international  Renuzit 
business  appears  to  have  no  effect  on 
competition  in  the  U.S.  air  freshener 
market.  No  imports  of  international 
Renuzit  products  occur  in  North 
America.  Thus,  there  is  no  need,  based 
on  domestic  competitive  concerns,  to 
require  Johnson  to  divest  the 
international  Renuzit  assets. 

Balancing  the  reasons  favoring  the 
requested  modification  against  any 
reason  not  to  make  the  modification 
justifies  modifying  the  Order  in  the 
public  interest.  The  harm  and  costs  to 
Johnson  associated  with  the  continuing 
divestiture  and  hold  separate 
requirements  seem  significant.  On  the 
other  hand,  it  does  not  appear  that  there 
would  be  any  benefits  to  domestic 
competition  from  retaining  the 
requirement  to  divest  the  international 
assets.  Where  the  potential  harm  to  the 
respondent  outweighs  any  further  need 
for  the  order,  the  Commission  may 
modify  the  order  in  the  public  interest 
to  allow  the  respondent  to  retain  the 
relevant  assets.' 

In  conclusion,  Johnson  has  made  a 
sufficient  showing  that  public  interest 
considerations  support  its  Request  that 
the  Commission  reopen  and  modify  the 
Order  to  remove  the  requirements  that 
it  hold  separate  and  divest  the 
international  Renuzit  assets.  The  hold 
separate  and  divestiture  requirements 


'  In  TS-N,  supra,  the  Commission  modified  the 
divestiture  requirements  of  the  order  to  permit  the 
respondent  to  retain  inventory  not  wanted  by  the 
acquirer.  In  Chevron,  supra,  the  Commission 
reopened  and  modified  the  order  to  eliminate  the 
hold  separate  requirement  after  the  respondent  had 
completed  the  majority  of  the  divestitures  required 
by  the  order.  In  Batus.  Inc.,  Docket  Na  C-3099. 104 
F.T.C  632  (1964),  the  Commission  modified  the 
order  to  excuse  the  respondent,  which  had  l>een 
ordered  to  divest  department  stores  sufficient  to 
reduce  its  sales  volume  t>y  $20  million,  from 
divesting  any  additional  department  stores.  The 
respondent  had  received  Commission  approval  for 
divestitures  totaling  S17.9  million  in  sales  volume, 
and  the  Commission  determined  that  requiring  an 
additional  divwtittu*  was  unnecMsary. 


are  imposing  costs  on  Johnson. 
Moreover,  there  do  not  appear  to  be  any 
competitive  reasons  to  retain  the 
divestiture  requirement. 

Accordingly,  It  is  ordered.  That  the 
proceeding  be.  and  it  hereby  is. 
reopened  for  the  purpose  of  modifying 
the  Order  entered  therein; 

It  is  fiirther  ordered.  That  Schedule  A. 
Part  2  of  the  Order  be,  and  hereby  is. 
modified  by  including  the  following 
paragraph: 

(6)  the  intemationa!  Renuzit  assets,  which 
are  comprised  of  the  air  freshener  patents, 
trademarks,  inventory  and  technology 
reasonably  necessary  to  produce  Renuzit  air 
freshener  products  for  sale  outside  of  tbe 
United  States  and  all  non-domestic  territories 
or  countries  in  North  America,  north  of  and 
including  Panama,  the  Caribbean  and  Cuba. 

By  the  Commission. 
Donald  S.  Ouk, 
Secretary. 

Concurring  Statement  of  Commissioner 
Roscoe  B,  Starek,  III 

In  the  Matter  of  S.C  Johnson  &  Son,  Inc 
Docket  No.  C-34t8. 

Because  of  its  successful  effort  to 
fulfill  the  core  obligations  in  the  Order, 
the  respondent's  obligation  to  divest  the 
international  Renuzit  assets  became 
extremely  difficult  and  costly.  Were  this 
obligation  intended  by  the  Commission 
as  fencing-in  relief,  or  were  it  to  support 
the  core  relief  in  the  Order  in  any  way. 
the  removal  of  that  obligation  would  not 
be  warranted  by  the  respondent's 
petition.  But  because  I  am  not  aware  of 
any  remedial  purpose  served  by  this 
obligation,  the  considerable  costs  that  it 
appears  to  impose  on  the  respondent 
justify  its  removal.  Accordingly,  I 
concur  in  the  decision  to  modify  the 
Order. 

|FR  Doc.  93-30246  Filed  12-9-93;  8.45  am) 
BtLUNG  COOe  67S0-»1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Meeting  of  the  National  Deafness  and 
Other  Communication  Disorders 
Advisory  Board 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meeting  of 
the  National  Deafiiess  and  Other 
Communication  Disorders  Advisory 
Board  on  January  7. 1994.  The  meeting 
will  take  place  from  8:30  a.m.  to  4:  30 
p.m.  in  Conference  Room  10,  Building 
31C,  National  Institutes  of  Health,  9000 
Rockville  Pike,  Bethesda,  Maryland 
20892. 


The  meeting,  vrhich  will  be  open  to 
the  public,  is  b(f  ing  held  to  discuss  the 
Board's  activities  and  to  present  special 
reports.  Attendance  by  the  public  will 
be  limited  to  the  space  available. 

Summaries  of  the  Board's  meeting 
and  a  roster  of  members  may  be 
obtained  from  Ms.  Monica  Davies, 
Executive  Director,  National  Deafness 
and  Other  Communication  Disorders 
Advisory  Board,  Building  31,  room 
3CD8.  National  Institutes  of  Health. 
Bethesda,  Maryland  20892,  301-402- 
1129,  upon  request 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Executive  Director  in 
advance  of  the  meeting. 

((Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.173,  Biological  Research 
Related  to  Deafness  and  Communication 
Disorders.) 

Dated:  December  6, 1993. 
Susan  K.  Fddman, 

Committee  Management  Officer,  NIH. 

|FR  Doc.  93-30269  Filed  12-9-93;  8:45  am] 

BILUNO  CODE  4140-01-11 


Meeting  of  the  National  Advisory 
Council  for  Human  Genome  Research 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  National  Advisory  Council  for 
Human  Genome  Research,  National 
Center  for  Human  Genome  Research, 
January  24-25, 1994,  in  Chevy  Chase  I 
and  n  at  the  Embassy  Suites  Hotel,  4300 
Military  Road,  Wisconsin  at  Western 
Avenue,  Washington,  DC. 

This  meeting  will  be  open  to  the 
public  on  January  24, 1994,  from  8:30 
a.m.  to  10:30  a.m.  to  discuss 
administrative  details  or  other  issues 
relating  to  committee  activities. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  Title  5.  U.S.C.  and  section 
10(d)  of  Public  Law  92-463,  the  meeting 
will  be  closed  to  the  public  on  January 

24  at  10:30  a.m.  to  recess  and  on  January 

25  from  8:30  a.m.  to  adjournment,  for 
the  review,  discussion  and  evaluation  of 
individual  grant  applications.  The 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Dr.  Elke  Jordan,  Deputy  EWrector, 
National  Center  for  Human  Genome 
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Research.  National  Institutes  of  Health, 
Building  38A,  room  605,  Bethesda. 
Maryland  20892.  (301)  496-0844.  will 
furnish  the  meeting  agenda,  rosters  of 
Committee  members  and  consultants^ 
and  substantive  program  information 
upon  request.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Jane  Adas,  (301)  402-2205, 
two  weeks  in  advance  of  the  meeting. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  No.  93.172.  Human  Genome 
Research.) 
Dated:  December  6, 1993. 

Susan  K.  Feldman, 

Committee  Management  Officer.  NIH. 

[PR  Doc  93-30268  Filed  12-9-93;  8:45  am) 

BiLUNQ  COOC  4140-01-M 


Prospective  Grant  of  Exclusive 
Ucense;  Conocurvone  as  an  Antiviral 
Agent  Useful  in  the  Treatment  of 
Acquired  Immunodeficiency  Syndrome 
(AIDS) 

AGENCY:  National  Institutes  of  Health. 
Public  Health  Service.  DHHS. 
ACTION:  Notice. 

SUMMARY:  This  is  notice  in  accordance 
with  15  U.S.C  209(c)(1)  and  37  CFR 
404.7(a){l)(i)  that  the  National  Institutes 
of  Health  (NIH),  Department  of  Health 
and  Human  Services,  is  contemplating 
the  grant  of  an  exclusive  world-wide 
license  to  practice  the  invention 
embodied  in  U.S.  Patent  Application  SN 
08/011,183  entitled  "Antiviral 
Naphthoquinone  Compounds, 
Compositions  and  Uses  Thereor*  and 
related  foreign  patent  applications  to 
AMRAD  Corporation,  Limited  of  Kew, 
Victoria,  Australia.  The  patent  rights  in 
this  invention  have  been  assigned  to  the 
United  States  of  America. 

The  prospective  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFit  404.7.  It  is  anticipated 
that  this  license  may  be  limited  to  the 
field  of  treatment  of  viral  infection  in 
both  humans  and  animals.  This 
prospective  exclusive  license  may  be 
granted  unless  within  60  days  from  the 
date  of  this  published  notice,  NIH 
receives  written  evidence  and  argument 
that  establishes  that  the  grant  of  the 
license  would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CFR  404.7. 

The  patent  application  describes 
conocurvone  and  other  novel  antiviral 
naphthoquinone  compounds  which  may 
be  isolated  from  plants  of  the  genus 
Conospermum  or  synthesized 
chemically.  These  compounds  or 


derivatives  may  be  used  alone  or  in 
combination  with  other  antiviral  agents 
in  compositions  to  inhibit  the  growth  or 
replication  of  viruses.  (>articularly  HIV- 
1  or  HIV-2.  in  the  treatment  or 
prevention  of  viral  infection. 
ADDRESSES:  Requests  for  a  copy  of  this 
patent  application,  inquiries,  comments 
and  other  materials  relating  to  the 
contemplated  license  should  be  directed 
to:  Steven  M.  Ferguson,  Technology 
Licensing  Specialist.  Office  of 
Technology  Transfer,  National  Institutes 
of  Health.  Box  OTT,  Bethesda,  MD 
20892.  Telephone:  (301)  496-7735; 
Facsimile:  (301)  402-0220. 

Applications  for  a  license  Hied  in 
response  to  this  notice  will  be  treated  as 
objections  to  the  grant  of  the 
contemplated  license.  Only  written 
comments  and/or  applications  for  a 
license  which  are  received  by  NIH 
within  sixty  (60)  days  of  this  notice  will 
be  considered.  A  signed  Confidential 
Disclosure  Agreement  will  be  required 
to  receive  a  copy  of  the  patent 
application. 

Dated:  December  2, 1993. 
Donald  P.  Qiristofierson, 

Acting  Director.  Office  of  Technology 
Transfer. 

IFR  Doc  93-30267  Filed  12-»-93;  8:45  am) 

BttUNQ  COOC  4140-ei-M 


National  Institutes  of  Health;  Division 
of  Research  Grants 

Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  a  meeting  of 
the  Division  of  Research  Grants 
Behavioral  and  Neurosciences  Special 
Emphasis  Panel. 

The  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  section  552b(c)(4)  and  552b(c)(6),  title 
5,  U.S.C.  and  section  10(d)  of  Public 
Law  92-463.  for  the  review,  discussion 
and  evaluation  of  individual  grant 
applications  in  the  various  areas  and 
disciplines  related  to  behavior  and 
neuroscience.  These  applications  and 
the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  Office  of  Committee 
Management,  Division  of  Research 
Grants.  Westwood  Building,  National 
Institutes  of  Health,  Bethesda.  Maryland 
20892.  telephone  301-594-7265.  will 
furnish  summaries  of  the  meeting  and 
roster  of  panel  members. 


Meeting  to  Review  Individual  Grant 
Applications 

Scientific  Review  Administrator:  Dr. 
Joe  Marwah  (301)  594-7158. 

Date  of  Meeting:  December  14, 1993. 

Pldc^  of  Meeting:  Westwood  Bldg.  Rm 
303.  NIH.  Bethesda.  MD  (Telephone 
Conference). 

Time  of  Meeting:  2  p.m. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  difficulty  of  coordinating  the 
attendance  of  members  because  of 
conflicting  schedules. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  93.333,  93.337.  93.393- 
93.396.  93.837-93.844,  93.845-93.878, 
93.892. 93.893.  National  Institutes  of  Health. 
HHS) 

Dated:  December  7, 1993. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  93-30375  Filed  12-9-93;  8:45  am| 

BILUNO  CODE  414fr41-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
t)evelopment 

[Docket  No.  N-e3-1917;  FR-3350-N-«1] 

Federal  Property  Suitable  as  Facilities 
to  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice. 

SUMMARY:  This  Notice  identiHes 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
ADDRESSES:  For  further  information, 
contact  Mark  Johnston,  room  7262. 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street  SW, 
Washington,  DC  20410;  telephone  (202) 
708-4300;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  Title  V 
information  line  at  1-80Q-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  56  FR  23789  (May  24, 
1991)  and  section  501  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act  (42 
U.S.C  11411),  as  amended,  HUD  is 
publishing  this  Notice  to  identify 
Federal  buildings  and  other  real 
property  that  HUD  has  reviewed  for 
suitability  for  use  to  assist  the  homeless. 
The  properties  were  reviewed  using 
information  provided  to  HUD  by 
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Federal  landholding  agencies  regarding 
unutilized  and  underutilized  buildings 
and  real  property  controlled  by  such 
agencies  or  by  CSA  regarding  its 
invraitory  of  excess  or  surplus  Federal 
property.  This  Notice  is  also  published 
in  order  to  comply  with  the  December 
12, 1988  Court  Order  in  National 
Coalition  for  the  Homeless  v.  Veterans 
Administration,  No.  88-2503-OG 
(D.D.C). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS.  addressed 
to  Judy  Breitman.  Division  of  Health 
FaciUties  Planning.  U.S.  Public  Health 
Service.  HHS.  room  17A-10,  5600 
Fishers  Lane.  Rockville.  MD  20857; 
(301)  443-2265.  (This  is  not  a  toll-free 
number.)  HHS  will  mail  to  the 
interested  provider  an  application 
packet,  which  will  include  instructions 
for  completing  the  application.  In  order 
to  maximize  the  opportunity  to  utilize  a 
suitable  prop)erty,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 
complete  details  concerning  the 
processing  of  applications,  the  reader  is 
encouraged  to  refer  to  the  interim  rule 
governing  this  program,  56  FR  23789 
(May  24, 1991). 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may.  if 
subsequently  accepted -as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  caimot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 


Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitabiUty  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Mark  Johnston  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e..  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  U.S.  Navy:  John  J. 
Kane,  Deputy  Division  Director,  Dept.  of 
Navy,  Real  Estate  Operations,  Naval 
Facilities  Engineering  Command.  200 
Stovall  Street.  Alexandria.  VA  22332- 
2300;  (703)  325-0474;  U.S.  Air  Force: 
John  Carr,  Realty  Specialist.  HQ- 
AFBDA/BDR,  Pentagon.  Washington, 
DC  20330-5130;  (703)  696-5569;  GSA: 
Leslie  Carrington.  Federal  Property 
Resources  Services.  CSA,  18th  and  F 
Streets  NW,  Washington,  DC  20405; 
(202)  208-0619;  Dept.  of 
Transportation:  Ronald  D.  Keefer, 
Director,  Administrative  Services  k 
Property  Management,  DOT,  400 
Seventh  St.  SW,  room  10319, 
Washington.  DC  20590;  (202)  366-4246; 
Dept.  of  Interior:  Lola  D.  Knight. 
Property  Management  Specialist,  Dept. 
of  Interior,  1849  C  St.  NW,  Mailstop 
5512-MIB.  Washington,  DC  20240;  (202) 
208-4080;  (These  are  not  toll-free 
numbers). 

Dated:  December  3, 1993. 

Jacquie  M.  Lawing, 

Deputy  Assistant  Secretary  for  Economic 
Development. 

Title  V,  Federal  Surplus  Property  Program 
Federal  Register  Report  fcr  12/10/93 

Suitable/Available  Propertiet 

Land  (by  State) 

Mississippi 

Jackson  Installation  Waterway 

Loflin  Street 

Jackson  Co:  Hinds  MS  39209- 

Landholding  Agency:  CSA 

Property  Number  549340002 

Status:  Excess 

Comment  34.88  acres,  gas  pipeline  runs 
along  eastern  boundary,  property  is 
irregularly  shaped,  backs  to  a  highway 

GSA  Number  4-CR(l>-MS-478B 

Washington 

Asotin  Quarry — Lower  Lock  &  Dam 


West  of  Upriver  Road 

Asotin  Co:  Asotin^WA  99402- 

Landholding  Agency:  CSA 

Property  Number  549340001 

Status:  Excess 

Comment:  39.42  acres,  access  easement,  most 

recent  use — rock  quarry 
GSA  Number:  9-D-WA-824K 

Suitable/Unavailable  Propertiet 

Land  (by  State) 

Arizona 

Land — 640  acres 

Ave.  B— County  23  St. 

Yuma  Co:  Yuma  AZ  85364- 

Landholding  Agency:  Interior 

Property  Number  619340001 

Status:  Unutilized 

Comment:  desert  land,  currently  no  water 

available,  possible  lease  restrictions 
Tract  No.  APO-SRP-JL-* 
West  of  91st  Ave.  ft  South  of  Indian  School 

Rd  Co:  Maricopa  AZ 
Landholding  Agency:  Interior 
Property  Numbier  619340002 
Status:  Unutilized 
Comment:  26  foot  strip  of  land  800  foot  long, 

possible  easement  restrictions 

Unsuitable  Properties 

Buildings  (by  State) 
California 

Bldg.  M-155 

Mare  Island  Naval  Shipyard 

San  Pablo  and  Suisun  Avenues 

Vallejo  Co:  Solano  CA  94592- 

Landholding  Agency:  Navy 

Property  Number  779340002 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  31104 

Naval  Air  Weapons  Station 

China  Lake  Co:  San  Bernardino  CA  93555- 

Landholding  Agency:  Navy 

Property  Number:  779340003 

Status:  Unutilized 

Reason:  Secured  Area 

Florida 

1600  Family  Housing  Units 
Homestead  Air  Force  Base 
Miami  Co:  Dade  FL  33218-0001 
Landholding  Agency:  Air  Force-BC 
Property  Number  199340002 
Status:  Excess 

Base  closure  Number  of  Unitr.  1600 
Reason:  Floodway;  Other 
CoRunent:  Extensive  Deterioration 
9  Industrial  Storage  Bldgs. 
Homestead  Air  Force  Base 
Miami  Co:  Dade  FL  33218-0001 
Landholding  Agencv:  Air  Force-BC 
Property  Number  199340003 
Status:  Excess 

Base  closure  Number  of  Units:  9 
Reason:  Floodway 
17  Administrative  Bldgs. 
Homestead  Air  Force  Base 
Miami  Co:  Dade  FL  33218-0001 
Landholding  Agency:  Air  Force-BC 
Property  Number:  199340004 
Status:  Excess 

Base  closure  Number  of  Units:  17 
Reason:  Floodway 
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13  DnrmitoriM 

Homestead  Air  Force  Base 

Miami  Co:  Dade  FL  3321»-O001 

Landholding  Agency:  Air  Force-BC 

Property  Number  199340005 

Status:  Excess 

Base  closure  Number  of  Units:  13 

Reason:  Floodway 

9  Miscellaneous  Bldgs. 

Homestead  Air  Force  Base 

Miami  Co:  Dade  FL  33218-0001 

Landholding  Agency:  Air  Force-BC 

Property  Number:  199340006 

Status:  Excess 

Base  closure  Number  of  Units:  9 

Reason:  Floodway 

8  Recreational  Facilities 

Homestead  Air  Force  Base 

Miami  Co:  Dade  FL  33218-0001 

Landholding  Agency:  Air  Force-BC 

Property  Number  199340007 

Status:  Excess 

Base  closure  Number  of  Units:  8 

Reason:  Floodway 

6  Warehouses 

Homestead  Air  Force  Base 

Miami  Co:  Dade  FL  33218-0001 

Landholding  Agency:  Air  Force-BC 

Property  Number  199340008 

Status:  Excess 

Base  closure  Number  of  Units:  6 

Reason:  Floodway         , 

Hawraii 

Kahoolawe  SW  Point  Light 
Kahoolawe  Island  Co:  Maui  HI 
Landholding  Agency:  DOT 
Property  Number:  879340003 
Status:  Underutilized 
Reason:  Other 
Conunent;  Inaccessible 

Maine 

Bldg.  384 

Naval  Air  Station  Topsham 

Brunswick  Co:  Sagadahoc  ME 

Landholding  Agency:  Navy 

Property  Number  779340001 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  Deterioration 

Mississippi 

Natchez  Moorings 

82  LE.  Berry  Road 

Natchez  Co:  Adams  MS  39121- 

Landholding  Agency:  DOT 

Property  Number  879340002 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  Deterioration 

North  Carolina 

Bldg.  54 

Group  Cape  Hatteras 

Buston  Co:  Dare  NC  27902-0604 

Landholding  Agency:  DOT 

Property  Number  879340004 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  83 

Group  Cape  Hatteras 

Buxton  Co:  Dare  NC  27902-0604 

Landholding  Agency:  DOT 

Property  Number.  879340005 

Status:  Unutilized 

Reason:  Secured  Area 


Water  Tanks 

Group  Cape  Hatteras 

Buxton  Co:  Dare  NC  27902-0604 

Landholding  Agency:  DOT 

Property  Number  879340006 

Status:  Unutilized 

Reason:  Secured  Area 

Land  (by  State) 

Florida 

Land 

Homestead  Air  Force  Base 

Miami  Co:  Dade  FL  33218-0001 

Landholding  Agency:  Air  Force-BC 

Property  Number  199340001 

Status:  Excess 

Base  closure  Number  of  Units:  1 

Reason:  Floodway 

IFR  Doc  93-30061  Filed  12-9-93;  8:45  am.) 
BiUmO  COM  MlO-2«-f 


DEPARTMENT  OF  THE  INTERIOR 
Office  of  the  Secretary 
Meeting 

agency:  Office  of  the  Secretary,  Interior. 

SUMMARY:  The  Department  of  the 
Interior  announces  a  public  meeting  of 
the  Exxon  Valdez  Oil  Spill  Public 
Advisory  Group  to  be  held  on  Tuesday 
and  Wednesday.  January  11  and  12, 
1994,  at  9:30  a.m.,  in  the  first  conference 
room,  645  "G"  Street.  Anchorage, 
Alaska. 

FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Mutter,  Department  of  the 
Interior.  Office  of  Environmental 
Affairs.  1689  "C"  Street,  suite  119. 
Anchorage,  Alaska  (907)  271-5011. 

SUPPLEMENTARY  INFORMATION:  The 
Public  Advisory  Group  was  created  by 
Paragraph  V.A.4  of  the  Memorandum  of 
Agreement  and  Consent  Decree  entered 
into  the  United  States  of  America  and 
the  State  of  Alaska  on  August  27, 1991, 
and  approved  by  the  United  States 
District  Court  for  the  District  of  Alaska 
in  settlement  of  United  States  of 
America  v.  State  of  Alaska,  Qvil  Action 
No.  A91-081  CV.  The  agenda  will 
include  status  reports  on  restoration 
activities  and  a  review  of  the  proposed 
1994  restoration  Work  Plan. 

Dated:  December  6, 1993. 
Jonathan  P.  Deason, 

Director,  Office  of  Environmental  Policy  and 

Compliance. 

(FR  Doc.  93-30238  Filed  12-9-93;  8:45  am] 

BIUMQ  COM  4910-RO-M 


Bureau  of  Land  Management 
[OR-030-04-4410-01:  G4-040] 

Availability  of  Environmental 
Assessment  for  the  Loslie  Gulch  Area 
of  Critical  Environmental  Concern 
(ACEC)  Draft  Amendment  of  the 
Northern  Malheur  Management 
Framework  Plan  and  Draft  ACEC 
Management  Plan 

AGENCY:  Vale  District,  Bureau  of  Land 
Management,  Interior. 
ACTION:  Notice  of  availability. 

SUMMARY:  An  Environmental 
Assessment  (EA)  has  been  prepared  and 
is  available  for  the  proposal  to  amend 
the  Northern  Malheur  Management 
Framework  Plan  in  relation  to  the  Leslie 
Gulch  Area  of  Critical  Environmental 
Concern  (ACEC).  The  issues  are  related 
to  inholding  acquisition,  livestock 
grazing,  mineral  development  and  wild 
horses  as  they  pertain  to  management  of 
the  relevant  and  important  values  of  the 
ACEC 

The  11.900  acre  Leslie  Gulch  ACEC  is 
located  50  miles  south  of  Ontario, 
Oregon  and  adjoins  the  east  side  of  the 
Owyhee  Reservoir. 

The  EA  is  available  for  public  review 
upon  request  for  45  days  from  the  date 
of  this  notice.  This  EA  and  public 
comment  will  be  used  to  refine  the 
issues  and  develop  a  proposed 
amendment.  The  proposed  decision 
incorporating  public  comments  should 
be  available  for  public  review  in  March 
1994.  A  final  decision  is  expected  in 
June  1994  after  a  30  day  protest  period 
and  60  day  state  and  local  government 
consistency  review  of  the  proposed 
decision.  It  is  not  anticipated  there  will 
be  any  public  meetings  or  hearings,  all 
comments  are  expected  to  be  in  writing. 

Any  one  interested  in  participating 
during  the  public  review  process  of  this 
planning  amendment  may  participate  by 
requesting  to  be  added  to  the  mailing 
list. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  Heft,  Malheur  Resource  Area 
Manager,  Bureau  of  Land  Management, 
Vale  Dis'trict,  100  Oregon  street.  Vale, 
OR  97918,  (Telephone  503  473-3144). 
Vicki  E.  Hamel, 

Assistant  District  Manager,  Administration. 
IFR  Doc.  93-30162  Filed  12-9-93;  8:45  am) 
BlUMa  COM  43ie-43-M 


[CA-01(M21(M)3;  GAGA  31350PT1 

Realty  Action;  Exchange  of  Pubtie 
Lands,  Callfomia 

AGENCY:  Bureau  of  Land  Management, 
Interior. 
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ACTION:  Notice  of  realty  action,  exchange 
of  public  and  private  lands  in  Tehama 
and  Mono  Counties,  California. 

SUMMARY:  The  following  described 
public  lands  are  being  considered  for 
exchange  to  the  Trust  for  Public  Land 
under  section  206  of  the  Federal  Land 
Policy  and  Management  Act  of  October 
21. 1976,  43  U.S.C.  1716. 

Note:  Not  all  the  land  identified  below  will 
be  included  in  the  exchange.  Some  parcels 
may  be  deleted  to  eliminate  possible  conflicts 
that  could  arise  during  processing. 

Additional  public  lands  in  Tehama 
County,  California  previously  identified 
for  exchange  to  The  Trust  for  Public 
Land  and  published  in  the  Federal 
Register  on  July  31, 1992  Vol.  57  No. 
148  page  33969  and  identified  by  Serial 
No.  CACA  30080  may  also  be  included 
in  the  exchange.  The  final  selection  of 
properties  will  be  made  to  achieve 
comparable  values  between  the  ofiiered 
and  selected  lands. 

Selected  Public  Lands:  The  following 
parcels  are  identified  for  exchange  of 
only  the  surface  estate: 

Mount  Diablo  Meridian.  California 
T.  3  S.,  R.  32  E., 
Sec  2;  W'/iSW'/i.  SE'/.SWV4 
Sec.  3;  E'/iSEV«.  SE'/«,  E'/iNWV4SEV4SEV4 
Sec  10;  EV2NEV4NEV4NEV4 
Sec.  11;  NW'ANWV*.  E'/iSW'ANW'/i, 
E'/iNW  V4SWV«NW '/• . 
E'/iNEV4NWV4SWV4 
Sec.  25;  EVzE'/i 

Comprising  approximately  400  acres  in 
Mono  County,  California. 

In  exchange  for  these  lands,  the 
United  States  will  acquire  non-federal 
lands  in  Mono  County  from  The  Trust 
for  Public  Land  described  as  follows: 

Mount  Diablo  Meridian,  California 

T.  3  N..  R.  25  E.. 
Sec.  4;  E'/tW'/^.  SW'ASW'A 
Sec.  9;  NW'ANW'/. 

Comprising  approximately  240  acres  in 
Mono  County,  California. 

DATES:  The  publication  of  this  notice  in 
the  Federal  Register  will  segregate  the 
public  lands  described  above  to  the 
extent  that  they  will  not  be  subject  to 
appropriation  under  the  public  land 
laws,  including  the  mining  laws.  Any 
subsequently  tendered  application, 
allowance  of  which  is  discretionary, 
shall  not  be  accepted,  shall  not  be 
considered  as  filed,  and  shall  be 
returned  to  the  applicant.  The 
segregative  effect  shall  terminate  as 
provided  by  43  CFR  2201.1  (b). 
ADDRESSES:  Detailed  information 
concerning  the  exchange  is  available  for 
review  at  the  Bishop  Resource  Area 
Office,  787  N.  Main  St.  suite  P,  Bishop, 
California  93514  or  by  contacting  Larry 
Primosch  at  (619)  872-4881. 


SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  exchange  is  to  improve 
the  resource  management  programs  of 
the  Bureau  of  Land  Management 
through  consolidation  of  ownership  and 
to  benefit  the  public  interest  by 
obtaining  important  resource  values. 
The  public  lands  to  be  exchanged  are 
parcels  identified  by  the  Bureau's  land 
use  plans  as  unmanageable  due  to 
isolation  from  other  Bureau 
administered  public  lands  or  identified 
for  disposal  for  community  expansion 
or  agricultural  use.  The  private  lands  to 
be  exchanged  have  recreation,  wildlife, 
fisheries,  and  forestry  values  that  merit 
acquisition  into  public  ownership.  The 
exchange  is  consistent  with  the  Bureau's 
land  use  plans  and  the  public  interest 
will  be  well  served  by  the  exchange. 
Final  determination  on  disposal  will 
await  completion  of  an  environmental 
analysis  and  compilation  of  further 
information.  The  value  of  the  lands  to 
be  exchanged  will  be  approximately    * 
equal.  The  federal  acreage  will  be 
reduced  and/or  the  proponent  will  make 
cash  payment  to  equalize  values  upon 
completion  of  final  appraisals  of  the 
lands.  Lands  to  be  transferred  from  the 
United  States  will  be  subject  to  the 
following  reservations: 

1.  A  reservation  of  the  United  States 
of  a  right-of-way  for  ditches  and  canals 
constructed  by  authority  of  the  United 
States  under  the  Act  of  August  30. 1890 
(43  U.S.C.  945). 

2.  Valid  existing  rights,  including  any 
right-of-way,  easement,  permit,  or  lease 
of  record. 

3.  Grazing  operations  that  will  have 
their  allotments  affected  by  this 
exchange  are  entitled  to  a  2-year 
adjustment  {}eriod.  However,  a 
permittee  may  waive  this  2-year  notice. 

Lands  to  be  acquired  by  the  United 
States  will  be  subject  to  valid  existing 
rights  of  record. 

Comments 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice,  interested 
parties  may  submit  comments  to  the 
District  Manager,  Bakersfield  District 
Office.  Bureau  of  Land  Management, 
800  Truxton  Ave.,  room  311, 
Bakersfield,  California  93301. 
Objections  will  be  evaluated  by  the 
State  Director  who  may  sustain,  vacate, 
or  modify  this  realty  action.  In  the 
absence  of  any  objections,  this  realty 
action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 


Dated:  December  3, 1993. 
Genivieve  D.  R^smussen, 
Area  Manager,  Bishop  Resource  Area. 
IFR  Doc.  93-30195  Filed  12-9-93;  8:45  am] 

BtLUNO  COM  4310-«»-M 

Fish  and  Wildlife  Service 

Availability  of  a  Draft  ftecovery  Plan 
for  the  Large-Flowered  Fiddleneck 
(Amsinckia  Grandiflora)  for  Review 
and  Comment 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  document  availability. 


SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  the 
availability  for  public  review  of  a  draft 
recovery  plan  for  the  large-fiowered 
fiddleneck  [Amsinckia  grandiflora). 
This  species  occurs  on  public  and 
private  lands  in  California  in  Alameda, 
Contra  Costa  and  San  Joaquin  Counties. 
The  Service  solicits  review  and 
comment  from  the  public  on  this  draft 
plan. 

DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before 
February  8, 1994,  to  receive 
consideration  by  the  Service. 
ADDRESSES:  Persons  wishing  to  review 
the  draft  recovery  may  obtain  a  copy  by 
contacting  the  Field  Supervisor, 
Sacramento  Field  Office,  U.S.  Fish  and 
Wildlife  Service,  2800  Cottage  Way, 
room  E-1803,  Sacramento,  California 
95825-1846  or  by  calling  (916)  978- 
4866.  Written  comments  and  materials 
regarding  the  draft  recovery  plan  should 
be  addressed  to  Field  Supervisor, 
Sacramento  Field  Office.  U.S.  Fish  and 
Wildlife  Service  at  the  address  listed 
above.  Comments  and  materials 
received  are  available  on  request  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kirsten  Tarp  at  the  above  address 
(telephone  916/978-4866). 

SUPPt.EMENTARY  INFORMATION: 


Background 

Restoring  an  endangered  or 
threatened  animal  or  plant  to  the  point 
where  it  is  again  a  secure,  self- 
sustaining  member  of  its  ecosystem  is  a 
primary  goal  of  the  U.S.  Fish  and 
Wildlife  Service's  endangered  species 
program.  To  help  guide  the  recovery 
effort,  the  Service  is  working  to  prepare 
recovery  plans  for  most  of  the  listed 
species  native  to  the  United  States. 
Recovery  plans  describe  actions 
considered  necessary  for  conservation  of 
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the  species,  establish  criteria  fm  the 
recovery  levels  for  downlisting  and 
delisting  species,  and  estimate  time  and 
cost,  for  implementing  the  recovery 
measures  needed. 

The  Endangered  Species  Act  of  1973 
(Act)  as  aiT.anded  (16  U.S.C  1531  et 
seq.)  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(fl  of  the  Act,  as  amended  in 
1988,  requires  that  public  notice  and  an 
opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
Recovery  Plan.  The  Service  and  other 
Federal  agencies  will  also  take  these 
comments  into  account  in  the  course  of 
implementing  approved  recovery  plans. 

Historically  known  from  a  flew 
locations  in  the  northern  Diablo  Range, 
part  of  the  Inner  South  Coast  Range  of 
California,  natural  populations  of  the 
largB-floM'c:ed  fiddleneck  are  currently 
restricted  to  western  San  Joaquin  and 
eastern  Alameda  Counties. 
Reintroductions  have  been  made  in  San 
Joaquin  and  Contra  Costa  Counties. 
Critically  low  numbers  of  individuals 
due  to  the  loss  of  habitat  from 
urbanization  and  agricultural 
conversion,  and  live-stock  grazing, 
environmental  and  genetic  stochasticity, 
and  competition  or  interference  from 
associated  plants  (mostly  non-native 
weeds)  imminently  threaten  the 
continued  existence  of  the  large- 
flowered  fiddleneck.  The  primary 
objectives  of  the  draft  recovery  plan  are 
to  stabilize  the  long-term  status  and 
ensure  the  viability  of  the  species  in  the 
wild,  thereby  enabling  the  large- 
flowered  fiddleneck  to  be  downlisted. 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  recovery  plan  described.  All 
comments  received  by  the  date  speciHed 
uall  be  considered  prior  to  approval  of 
the  plan. 

Authority:  The  authority  for  this  action  is 
section  4(f)  of  the  Endangered  Species  Act, 
16  U.S.C  1533(0. 

Etated:  December  3. 1993. 
David  L.  McMuQen, 

Acting  Regional  Director.  U.S.  Fish  and 

Wildlife  Service,  Region  1. 

IFR  Doc  93-30194  Filed  12-9-93;  8:45  am] 

BiUJNO  COOf  4910-66-M 


MiiMrals  Managemant  Saivica 

Oirtar  Continentai  Shalf.  Alaska.  Gas 
andOilLaas«Sala144 

AGENCY:  Minerals  Management  Service 
(MMS),  Ulterior. 

ACTION:  Call  for  Information  and 
Nominations  and  Notice  of  Intent  (Call/ 
NOI)  to  Prepare  an  Environmental 
Impact  Statement  (EIS). 

1.  Authority.  This  Call/NOI  is 
published  pursuant  to  the  Outer 
Continental  Shelf  (OCS)  Lands  Act  (43 
U.S.C  1331-1356,  (1988)),  and  the 
regulations  issued  thereunder  (30  CFR 
part  256). 

2.  Purpose  of  Call.  The  purpose  of  the 
Call  is  to  gather  information  for 
proposed  OCS  Lease  Sale  144.  This 
proposed  sale,  located  in  the  Beaufort 
Sea  Planning  Area,  is  tentatively 
scheduled  for  December  1996. 

Information  and  nominations  on  oil 
and  gas  leasing,  exploration  and 
development  and  production  within  the 
Beaufort  Sea  Planning  Area  are  sought 
from  all  interested  parties.  This  early 
planning  and  consultation  step  is  part  of 
the  Area  Evaluation  and  Decision 
Process  and  is  important  for  ensuring 
that  all  interests  and  concerns  are 
communicated  to  the  Department  of  the 
Interior  for  future  decisions  in  the 
leasing  process  pursuant  to  the  OCS 
Lands  Act,  as  amended  (43  U.S.C  1331- 
1356)  (1988),  and  regulations  at  30  CFR 
part  256.  This  Call  does  not  indicate  a 
preliminary  decision  to  lease  in  the  area 
described  below.  Final  delineation  of 
the  area  for  possible  leasing  will  be 
made  at  a  later  date  and  in  compliance 
with  all  applicable  laws  including 
requirements  of  the  National 
Environmental  PoUcy  Act  (42  U.S.C 
4321  et  seq.),  as  amended,  and  with 
established  departmental  procedures. 

3.  Description  of  Area.  The  area  of 
this  Call,  located  offshore  the  State  of 
Alaska  in  the  Beaufort  Sea  Planning 
Area  as  identified  on  the  attached  map, 
extends  offshore  from  around  3  miles  to 
approximately  140  miles,  in  water 
depths  from  around  7  feet  to  10,000  feet. 
The  area  available  for  nominations  and 
comments  consists  of  approximately 
5,420  whole  and  partial  blocks  (about 
29.5  milUon  acres).  Respondents  may 
nominate  and  are  asked  to  comment  on 
any  acreage  within  the  entire  Call  area. 
A  large  scale  map  of  the  Beaufort  Sea 
Planning  Area  (hereinafter  referred  to  as 
the  Call  map)  showing  boundaries  of  the 
area  on  a  block-by-block  basis  and  a 
complete  list  of  Official  Protraction 
Diagrams  (OPD's)  are  available  from  the 
Records  Manager,  Alaska  OCS  Region, 
Minerals  Management  Service,  949  East 


36th  Avenue,  room  502,  Anchorage. 
Alaska  9950&-4302,  telephone  (907) 
271-6621.  The  OPD's  may  be  purchased 
from  the  Records  Manager  for  $2  each. 

Current  editions  of  the  listed  OPD's 
are  based  on  the  North  American  Datum 
(NAD)  of  1927.  Priw  to  the  issuance  of 
the  Notice  of  Sale,  new  editions  of  all 
the  listed  OPD's  would  be  prepared 
based  on  the  NAD  of  1983. 

4.  Irtstructions  on  Call.  Respondents 
are  requested  to  nominate  blocks  within 
the  Call  area  that  they  would  like 
considered  for  inclusion  in  proposed 
OCS  Lease  Sale  144.  Nominations  must 
be  depicted  on  the  Call  map  by 
outlining  the  area(s)  of  interest  along 
block  lines.  Respondents  are  asked  to 
submit  a  list  of  whole  and  partial  blodcs 
nominated  (by  OPD  designations)  to 
facilitate  correct  interpretation  of  their 
nominations  on  the  Call  map.  Although 
the  identities  of  those  submitting 
nominations  become  a  matter  of  public 
record,  the  individual  nominations  are 
deemed  to  be  proprietary  information. 

Respondents  are  also  requested  to 
rank  areas  nominated  according  to 
priority  of  interest  (e.g.,  priority  1 
(high),  2  (medium),  or  3  (low).  Areas 
nominated  that  do  not  indicate 
priorities  will  be  considered  priority  3. 
Respondents  are  encouraged  to  be  as 
specific  as  possible  in  indicating  areas 
or  blocks  by  priority.  Blanket  priorities 
on  large  areas  are  not  useful  in  the 
analysis  of  industry  interest.  The 
telephone  number  and  name  of  a  person 
to  contact  in  the  respondent's 
organization  for  additional  information 
should  be  included  in  the  response. 

Comments  are  sought  from  all 
interested  parties  about  particular 
geologic,  environmental,  biological, 
archaeological,  or  social  and  economic 
conditions,  conflicts,  or  other 
information  that  might  bear  upon 
potential  leasing  and  development  in 
the  Call  area.  Comments  are  also  sought 
on  potential  conflicts  v/iih  approved 
local  coastal  management  plans  (CMP's) 
that  may  result  from  the  proposed  sale 
and  future  OCS  oil  and  gas  activities.  If 
possible,  these  comments  should 
identify  Specific  CMP  policies  of 
concern,  the  nature  of  the  conflicts 
foreseen,  and  steps  that  MMS  could  take 
to  avoid  or  mitigate  the  potential 
conflicts.  Comments  may  be  in  terms  of 
broad  areas  or  restricted  to  particular 
blocks  of  concRm.  Those  submitting 
comments  are  requested  to  Ust  blodk 
numbers  or  outline  the  subject  area  on 
the  large-scale  Call  map. 

Nominations  and  comments  must  be 
received  no  later  than  45  days  following 
publication  of  this  document  in  the 
Federal  Register  in  envelopes  labeled 
"Nominations  for  Proposed  Beaufort  Sea 
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Lease  Sale  144,"  or  "Comments  on  the 
Call  for  Information  and  Nominations 
for  Proposed  Beaufort  Sea  Lease  Sale 
144,"  as  appropriate.  The  original  Call 
map  with  indications  of  interest  and/or 
comments  must  be  submitted  to  the 
Regional  Supervisor,  Leasing  and 
Environment.  Alaska  OCS  Region, 
Minerals  Management  Service,  949  East 
36th  Avenue,  room  603.  Anchorage, 
Alaska  99508-4302. 

5.  Use  of  Information  from  Call. 
Information  submitted  in  response  to 
this  Call  will  be  used  for  several 
purposes.  First,  responses  will  be  used 
to  help  identify  the  areas  for  potential 
oil  and  gas  development.  Second, 
comments  on  possible  environmental 
effects  and  potential  use  conflicts  will 
be  used  in  the  analysis  of  environmental 
conditions  in  and  near  the  Call  area.  A 
third  purpose  for  this  Call  is  to  assist  in 
the  scoping  of  the  EIS  and  the 
development  of  alternatives  to  the 
proposed  action  for  analysis.  The  Notice 
of  Intent  to  Prepare  an  EIS  is  included 
later  in  this  document.  Fourth, 
comments  may  be  used  in  developing 
lease  terms  and  conditions  to  ensure 
safe  offshore  oil  and  gas  activities.  Fifth, 
comments  may  be  used  to  assess  the 
consistency  between  offshore  oil  and 
gas  activities  and  the  State's  CMP. 

6.  Existing  Information.  The 
Information  Base  Review  (IBR)  step  was 
completed  in  March  1993.  The  purpose 
of  the  IBR  is  to  evaluate  the  status  of 
information  and  information  acquisition 
efforts.  The  IBR  also  involves  an 
assessment  of  the  quality  of  the 
information  that  will  be  considered  in 
making  a  decision  as  to  whether  to 
proceed  with  planning  efforts  (including 
the  Call/NOI)  for  the  development  of 
leasing  proposals. 

The  IBR  for  Beaufort  Sea  Sale  144 
included  publication  of  a  Request  for 
Interest  and  Information  in  December 
1992.  with  comments  due  by  the  end  of 
January  1993.  and  Information  Transfer 
Meetings  in  Anchorage,  Alaska,  in 
January  1993.  On  the  basis  of  the 
information  analyzed  during  the  review 
process,  a  determination  was  made  that 
there  is  sufficient  information  and 
interest  to  proceed  with  the  Call. 

The  National  Research  Council  of  the 
National  Academy  of  Sciences  is 
conducting  a  study  on  environmental 
information  for  oil  and  gas  leasing 
decisions  in  the  Beaufort  Sea.  Chukchi 
Sea.  and  Navarin  Basin  OCS  Planning 
Areas.  This  study,  expected  to  be 
completed  December  1993.  will 
examine  information  needs,  costs  of 


obtaining  information,  potential 
improvements  in  the  management  and 
prediction  of  environmental  effects  that 
may  result  frtjm  acquiring  additional 
information,  and  options  to  conducting 
additional  studies.  The  conclusions  of 
this  report  can  be  considered,  along 
with  information  received  in  response 
to  the  Call  and  scoping  efforts,  in 
subsequent  decisions  in  the  prelease 
process. 

An  extensive  environmental,  social 
and  economic  studies  program  has  been 
under  way  in  this  area  since  1975.  The 
emphasis  has  been  on:  Geologic 
mapping;  environmental 
characterization  of  biologically  sensitive 
habitats;  endangered  whales  and  marine 
mammals;  physical  oceanography; 
ocean-circulation  modeling;  and 
ecological  effects  of  oil  and  gas 
activities.  A  complete  listing  of 
available  study  reports  and  information 
for  ordering  copies  may  be  obtained 
from  the  Records  Manager.  Alaska  OCS. 
Region,  at  the  address  stated  under 
Description  of  Area.  The  reports  may 
also  be  ordered  directly  from  the  U.S. 
Department  of  Commerce.  National 
Technical  Information  Service.  5285 
Port  Royal  Road.  Springfield.  Virginia 
22161  or  by  telephone  at  (703)  487- 
4650. 

In  addition,  a  program  status  report 
for  continuing  studies  in  this  area  may 
be  obtained  from  the  Chief, 
Environmental  Studies  Section,  Alaska 
OCS  Region,  at  the  address  stated  under 
Instructions  on  Call  or  by  telephone  at 
(907) 271-6620. 

Summary  Reports  and  Indices  and 
technical  and  geologic  reports  are 
available  for  review  at  the  MMS  Alaska 
OCS  Region  (see  address  under 
Description  of  Area).  Copies  of  the 
Alaska  OCS  Regional  Summary  Reports 
may  also  be  obtained  from  the  OCS 
Information  Program.  Office  of  Offshore 
Information  and  Publications.  Minerals 
Management  Service.  381  Elden  Street, 
Hemdon,  Virginia  22070. 

7.  Tentative  Schedule.  Approximate 
dates  for  actions  and  decision  and 
consultation  points  in  the  planning 
process  are: 


Milestones 

Dates 

Comments  Due  on  the  Call 

Scoptng  Comments  Due  

Area  Identification 

January  1994. 
February  1994. 
June  1994 

Draft   ElS/Proposed   Notice 

of  Sale  Published. 
Hearings  on  Draft  EIS  Held 

July  1995. 

September 
1995. 

Milestones 

Dates 

GoverrxK's  Comments  Due 

October  1995. 

on    Proposed    rtotice   of 

Sale. 

Final  EIS  Filed  with  EPA 

July  1996. 

Consistency     Detemnination 

July  1996. 

Signed. 

Final  Notice  of  Sale  Pub- 

Novemt)er 

lished. 

1996. 

Sale  

December 

1996. 

8.  Purpose  of  Notice  of  Intent  to 
Prepare  an  Environmental  Impact 
Statement.  Pursuant  to  the  regulations 
(40  CFR  1501.7)  implementing  the 
provisions  of  the  National 
Environmental  Policy  Act  of  1S69  (42 
U.S.C.  4321  et  seq.),  as  amended.  MMS 
is  announcing  its  intent  to  prepare  an 
EIS  regarding  the  oil  and  gas  leasing 
proposal  known  as  Sale  144  Beaufort 
Sea.  The  MMS  will  conduct  a  scoping 
process,  to  give  Federal.  State,  and  local 
governments  and  other  interested 
parties  the  opportunity  to  aid  MMS  in 
determining  the  significant  issues  and 
alternatives  to  be  analyzed  in  the  EIS 
and  to  identify  possible  needs  for 
additional  information. 

The  EIS  analysis  will  focus  on  the 
potential  environmental  effects  of 
leasing,  exploration,  and  development 
of  the  blocks  included  in  the  area 
defined  in  the  Area  Identification 
procedure  as  the  proposed  area  of  the 
Federal  action.  Alternatives  to  the 
proposal  that  may  be  considered  are  to 
delay  the  sale,  cancel  the  sale,  or  modify 
the  sale. 

9.  Instructions  on  Notice  of  Intent. 
Federal,  State,  and  local  governments 
and  other  interested  parties  are 
requested  to  send  their  written 
comments  on  the  scope  of  the  EIS, 
significant  issues  that  should  be 
addressed,  and  alternatives  that  should 
be  considered  to  the  Rogional 
Supervisor.  Leasing  and  Environment, 
Alaska  OCS  Region,  at  the  address 
stated  under  Instructions  on  Call  above. 
Comments  should  be  enclosed  in  an 
envelope  labeled  "Comments  on  the 
Notice  of  Intent  to  Prepare  an  EIS  on  the 
proposed  Beaufort  Sea  Lease  Sale  144." 
Comments  are  due  no  later  than  45  days 
from  publication  of  this  Notice. 

Tom  Fry, 

Director,  Minerals  Management  Service. 

Approved:  December  2. 1993. 
Bob  Armstrong. 
B.J.  Thoraberry, 

Deputy  Assistant  Secretary.  Land  and 
Minerals  Management. 
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National  Park  Service 

Buffalo  National  River;  Concession 
Conlract 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Public  notice. 

SUIMMARY:  Public  notice  is  hereby  given 
that  the  National  Park  Service  proposes 
to  award  a  concession  contract 
authorizing  continued  overnight 
accommodations  and  food  service 
facilities  for  the  public  at  Buffalo 
National  River  for  a  period  of  five  (5) 
years  from  January  1, 1994,  through 
December  31. 1Q99. 
EFFECTIVE  DATE:  February  8, 1994. 
ADDRESSES:  Interested  parties  should 
contact  the  Superintendent,  Buffalo 
National  River.  P.O.  Box  1173,  Harrison. 
Arkansas  72602-1173,  for  information 
as  to  the  requirements  of  the  proposed 
contract. 

SUPPiEMENTARY  INFORMATION:  This 
contract  renewal  has  been  determined  to 
be  categorically  excluded  from  the 
procedural  provisions  of  the  National 
Environmental  Pohcy  Act  and  no 
environmental  document  will  be 
prepared. 

Tne  existing  concessioner  has 
performed  its  obligations  to  the 
satisfaction  of  the  Secretary  under  an 
existing  contract  which  expires  by 
limitation  of  time  on  December  31, 
1993,  end,  therefore,  pursuant  to  the 
provisions  of  section  5  of  the  Act  of 
October  9, 1965,  (79  Stat.  969;  16  U.S.C. 
20),  is  entitled  to  be  given  preference  in 
the  renewal  of  the  contract  and  in  the 
negotiation  of  a  new  contract,  providing 
that  the  existing  concessioner  submits  a 
responsive  offer  (a  timely  offer  which 
meets  the  terms  and  conditions  of  the 
Prospectus).  This  means  that  the 
contract  will  be  awarded  to  the  party 
submitting  ll.e  best  offer,  provided  that 
if  the  best  offer  was  not  submitted  by 
the  existing  concessioner,  then  the 
existing  concessioner  will  be  afforded 
the  opportunity  to  match  the  best  offer. 
If  the  existing  concessioner  agrees  to 
match  the  best  offer,  then  the  contract 
will  be  awarded  to  the  existing 
concessioner.  If  the  existing 
concessioner  does  not  submit  a 
responsive  offer,  the  right  of  preference 
in  renewal  shall  be  considered  to  have 
been  waived,  and  the  contract  will  then 
be  awarded  to  the  party  that  has 
submitted  the  best  responsive  offer. 

The  Secretary  will  consider  and 
evaluate  all  proposals  received  as  a 
result  of  this  notice.  Any  proposal. 


including  that  of  the  existing 
concessioner,  must  be  received  by  the 
Regional  Director  not  later  than  the 
sixtieth  (60th)  day  following  publication 
of  this  notice  to  be  considered  and 
evaluated. 

Dated:  September  27. 1993. 
John  E.  Cook, 
Regional  Director. 
IFR  Doc  93-30271  Filed  12-9-93;  8:45  am) 
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INTERSTATE  COMMERCE 
COMMISSION 

Intent  To  Engage  in  Compensated 
Intercorporate  Hauling  Operations 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524(b)(1)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C. 
10524(b). 

1.  Parent  Corporation  and  address  of 
principal  office:  Bunzl  Distribution 
USA.  Inc..  701  Emerson  Rd.,  Suite  410, 
P.O.  Box  419111,  St.  Louis,  MO  63141- 
9111. 

2.  Wholly  owned  subsidiaries  which 
will  participate  in  the  operations,  and 
State(s)  of  incorporation: 


Subsidiary 

Assumed 
name 

State  of 
Inc. 

Alliance  Paper 

Bunzl  Packag- 

New  York. 

&  Packaging 

mg. 

Co. 

Bennett  Paper 

Bunzl  Bennett 

Pennsylva- 

Co. 

nia. 

Bunzl  Boston, 

No  Assumed 

Massachu- 

Inc. 

Name. 

setts. 

Bunzl  Califor- 

Bunzl Super- 

California. 

nia,  Inc. 

markets. 

Bunzl  Colum- 

No Assumed 

Ohio. 

bus,  Inc. 

Name. 

Bunzl  Dallas. 

No  Assumed 

Delaware. 

inc. 

Name. 

Bunzl  New 

No  Assumed 

f^lew  Jer- 

Jersey, Inc. 

Name. 

sey. 

Bunzl  Read- 

No Assumed 

Pennsylva- 

ing, Inc. 

Name. 

nia. 

Bunzl  South 

No  Assumed 

Florida. 

Florida,  Inc. 

Name. 

Bunzl  USA 

Bunzl  Tampa  . 

Flonda. 

Tampa,  Inc. 

Bunzl  Utah. 

Bunzl  Salt 

Utah. 

Inc. 

Lake  City. 

Capital  Con- 

Bunzl tndiarv 

Indiana. 

solidated, 

apolis. 

Inc. 

Bunzl  Evans- 

VNlG. 

Bunzl  Louis- 

viile.. 
Bunzl  Pritty 

Pak. 

Cast-Away 

No  Assumed 

New  Jer- 

Products, 

Name. 

sey. 

Co. 

Subsidery 

Assumed 
^    name 

State  of 

mc. 

ConsoikJated 

Bunzl  Denver . 

Oklahoma. 

Packaging, 

Inc. 

Buizl  Okla- 
homa CKy. 

Papercraft 
Southwest 

E.  Greene  and 

Bunzl  New 

New  York. 

Company, 

York. 

Inc. 

Grossman 

No  Assumed 

Delaware. 

Paper  Com- 

Name. 

pany,  Inc. 

The  Label 

No  Assumed 

Missouri. 

Company, 

Name. 

Inc. 

Lft>erty  Paper 

Bunzl  Detroit  .. 

MicNgaa 

&  Bag  Com- 

pany. 

Mac-Pak.  Inc  . 

Bunzl/Mac-Pak 
Papercraft 
Southwest. 

Kentucky. 

Packaging 

Bunzl  St. 

Missouri. 

Consultants, 

Louis. 

Inc. 

Bunzl  Chicago 
Papercraft 

Packaging  Ma- 

Bunzl Min- 

Minnesota. 

terials,  Inc. 

neapolis. 

Packaging 

Bunzl  Dallas  .. 

Wisconsia 

Products 

Corporation 

of  Amerca. 

Packaging 

Bunzl  Atlanta  . 

Georgia. 

Supply 

. 

Company, 

Inc. 

Papercraft 

Camekjt  Dis- 

Delaware. 

Southeast 
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Bunzl  Rich- 

Papercraft Vir- 

Virginia. 

mond,  Inc. 

ginia. 

Papercraft 

No  Assumed 

Delaware. 

Southwest. 

Name. 

Inc. 

Papercraft  lr>c 

No  Assumed 
Name. 

Cahfomia. 

WE.  Buehier 

No  Assumed 

Ohio. 

Paper  Co. 

Name. 

Western  Pack- 

Bunzl Houston 

Texas. 

aging,  Inc. 

Y  Not  Better 

Papercraft 

Texas. 

Papers,  Inc. 

SoutfiwesL 

Sidney  L.  Strickland,  Jr.. 

Secretary. 

IFR  Doc.  93-30199  Filed  12-9-93:  8:45  am) 

BILLMQ  COOe  703ft-*1-M 

[Service  Order/Directed  Service  Order  Ko. 
1514J 

Decatur  Junction  Raihway  Co.— 
Request  for  Service  Order/Directed 
Service  Order— Cisco  to  Greene 
Switch.  IL 

Decatur  Junction  Railway  (Dp  has 
requested  that  the  Commission  under 
either  49  U.S.C.  11123  or  11125,  issue 
a  service  order  or  directed  service  order 
authorizing  it  to  operate  a  line  of 
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railroad  between  Greens  Switch  and 
Dsco,  IL,  a  distance  of  approximately 
13.4  miles.  The  line  is  owned  by  Cisco 
Cooperative  Grain  Company  (QSCO) 
and  has  been  served  under  contract  by 
the  Indiana  Hi-Rail  Corporation  (IHR). 
DJ  contends,  however,  that  IHR  refuses 
to  serve  the  line  unless  Cisco  prepays 
freight  charges  for  a  certain  number  of 
guaranteed  carload  shipments  in 
advance  of  the  shipments  being 
tendered  for  transportation.  IHR 
responded  to  DJ's  contention  asserting 
its  right  to  require  prepayment  as  a 
condition  for  service. 

Upon  receipt  of  the  filings  noted 
above  by  the  Office  of  Compliance  and 
Consumer  Assistance  (OCCA),  a  Held 
inquiry  was  conducted  by  OCCA  to 
determine  whether  the  circumstances, 
as  presented,  meet  the  statutory  criteria 
for  directed  service  or  other  emergency 
action  by  the  Commission.  The  field 
review  showed  that  there  are  two  active 
shippers  on  the  Cisco  line.  The  field 
review  also  confirmed  that  a  dispute 
exists  between  the  IHR  and  QSCO  over 
certain  conditions  IHR  has  imposed  on 
aSCO  for  the  payment  of  charges  which 
has  resulted  in  the  lapse  of  service  on 
the  line  by  IHR.  . 

After  a  full  review  of  all  the 
circumstances,  we  do  not  believe  that 
the  conditions  presented  here  meet  the 
minimum  magnitude  standards  of 
substantial  regional  impact  on  rail 
service  required  for  Commission  action 
under  49  U.S.C.  11123.  Neither  do  we 
believe  that  service  has  been 
discontinued  as  contemplated  by  49 
U.S.C.  11125.  The  basis  of  the  lapse  of 
service  relates  only  to  a  dispute  between 
the  parties,  the  circumstances  of  which 
do  not  meet  any  of  the  49  U.S.C.  11125 
requirements  that  permit  directed 
service  when  operations  have  been 
discontinued  without  Commission 
authority.  Moreover,  DJ  continues  to 
hold  authority  from  the  Commission  to 
lease  and  operate  the  line  in  question 
from  aSCO.  See  Finance  Docket  No. 
32365,  Decatur  Junction  Railway  Co. — 
Lease  and  Operation  Exemption — Lines 
in  Illinois,  served  October  18, 1993. 

By  separate  letter  of  Counsel,  dated 
November  13, 1993,  IHR  requested  a 
Protective  Order  of  a  specific  document 
identiBed  as  Attachment  B,  Exhibit  1  to 
DJ's  filing  in  this  matter.  The  request  for 
a  Protective  Order  will  be  denied 


■  In  a  related  matter,  the  Cominission  issued 
Show  Cause  Order  No.  41 162.  served  December  3. 
1993,  to  determine  whether  IHR  (the  current 
operator  of  the  line)  or  QSCO  (the  owner  of  the 
line)  should  have  obtained  authority  from  the 
Commission  under  49  U.S.C  10901  to  acquire  and 
operate  is  a  common  carrier  by  railroad.  Until  that 
matter  is  disposed  of  by  the  Commission  it  is 
unclear  which  party  has  the  responsibility  to 
provide  service  on  the  line. 


inasmuch  as  the  subject  document  was 
already  in  the  public  domain  at  the  time 
the  request  for  relief  was  filed. 

Decided:  December  3, 1993. 

By  the  Commission,  Chairman  McDonald, 
Vice  Chaimian  Simmons,  Commissioners 
Phillips  and  Philbin. 
Sidney  L.  Sbrickland,  Jr., 
Secretary. 

(FR  Doc.  93-30200  Filed  12-9-93;  8:45  ami 
BiUMQ  COOC  7036-01-# 

[Docket  No.  AB-3;  Sub-No.  110X] 

Missouri  Pacific  Railroad  Co.; 
Abandonment  Exemption;  in  Dickinson 
County,  KS 

agency:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  The  Commission  exempts 
from  the  prior  approval  requirements  of 
49  U.S.C.  10903-10904  the 
abandonment  by  Missouri  Pacific 
Railroad  Company  of  an  18.52-mile  line 
of  railroad,  known  as  the  Woodbine 
Industrial  Lead,  in  Dickinson  County. 
KS,  subject  to  standard  labor  protective 
conditions,  a  historic  resources 
condition,  and  terms  and  conditions  for 
implementing  interim  trail  use/rail 
banking. 

DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on 
December  10, 1993.  Formal  expressions 
of  intent  to  file  an  offer  of  financial 
assistance  under  49  CFR  1152.27(c)(2) ' 
must  be  filed  by  December  20, 1993. 
Petitions  to  stay  must  be  filed  by 
December  27, 1993.  Requests  for  a 
public  use  condition  must  be  filed  by 
December  30, 1993.  Petitions  to  reopen 
must  be  filed  by  January  4, 1994. 
ADDRESSES:  Send  pleadings,  referring  to 
Docket  No.  AB-3  (Sub-No.  IIOX),  to:  (1) 
Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423; 
and  (2)  Petitioner's  representative: ' 
Joseph  D.  Anthofer,  1416  Dodge  Street 
#830.  Omaha,  NE  68179. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  B.  Felder.  (202)  927-5610.  (TDD 
for  hearing  impaired:  (202)  927-5721). 
SUPPI.EMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts.  Inc.,  room  2229,  Interstate 
Commerce  Commission  Building, 


Washington,  DC  20423.  Telephone: 
(202)  289-4357/4359.  (Assistance  for 
the  hearing  impaired  is  available 
through  TDD  services  at  (202)  927- 
5721.) 

Decided:  December  2, 1993. 

By  the  Commission,  Chairman  McDonald, 
Vice  Chairman  Simmons,  Commissioners 
Phillips.  Philbin.  and  Walden. 
Sidney  L.  Strickland,  Jr., 
Secretary. 
IFR  Doc.  93-30201  Filed  12-9-93;  8:45  am] 

BILUNO  COOC  703»-ei-P 


[Docket  No.  AB-3  (Sub-No.  113X)] 

Missouri  Pacific  Railroad  Co.— 
Abandonment  Exemption — in  Scott 
County,  MO 

Missouri  Pacific  Railroad  Company 
(MP)  has  filed  a  notice  of  exemption 
under  49  CFR  Part  1152  Subpart  F— 
Exempt  Abandonments  and 
Discontinuances  to  abandon  an 
approximately  0.11-mile  portion  of  its 
Sikeston  Branch  rail  line  between 
milepost  216.27  and  milepost  216.38 
near  Miner,  in  Scott  County,  MO. 

MP  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  on  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period;  and  (4)  that  the  requirements  at 
49  CFR  1105.7  (environmental  reports), 
49  CFR  1105.8  (historic  reports),  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspaper  publication)  and  49 
CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  abandonment  shall  be 
protected  under  Oregon  Short  Line  R. 
Co. — Abandonment— Goshen,  360 1.C.C. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  off^er  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  January 
9, 1994,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues,' 
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formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1 152.27(c)(2).2  and 
trail  use/rail  banking  requests  under  49 
CFR  1152.293  must  be  filed  by 
December  20, 1993.  Petitions  to  reopen 
or  requests  for  pubUc  use  conditions 
under  49  CFR  1152.28  must  be  filed  by 
December  30. 1993.  with:  Office  of  the 
Secretary.  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington,  DC  20423. 

A  copy  of  any  pleading  filed  with  the 
Conunission  should  be  sent  to 
applicant's  representative:  Joseph  D. 
Anthofer,  1416  Dodge  Street,  room  830, 
Omaha,  NE  68179. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

MP  has  filed  an  environmental  report 
which  addresses  the  abandonment 
effects,  if  any,  on  the  environmental  and 
historic  resources.  The  Section  of 
Energy  and  Environment  (SEE)  will 
issue  an  environmental  assessment  (EA) 
by  December  15, 1993.  Interested 
persons  may  obtain  a  copy  of  the  EA  by 
\*Titing  to  SEE  (Room  3219,  Interstate 
Commerce  Commission,  Washington, 
DC  20423)  or  by  calling  Elaine  Kaiser. 
Chief  of  SEE,  at  (202)  927-6248. 
Comments  on  environmental  and 
historic  preservation  matters  must  be 
filed  within  15  days  after  the  EA  is 
available  to  the  pubUc. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  December  2, 1993. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Sidnejr  L.  Strickland,  Jr., 
Secretary. 

IFR  Doc  93-30202  Filed  12-9-93;  8:45  am) 
BtUMQCOOC  703S-01-P 


COMMISSION  ON  IMMIGRATION 
REFORM 

Hearing 

AGENCY:  U.S.  Commission  on 
Immigration  Reform. 


ACTION:  Correction. 


'  See  Exempt,  of  Rail  Abandonment — Off  en  of 
Finan.  Assist..  4  I.CC2d  164  (1987). 


■  A  stay  will  be  issued  routinely  t>y  the 
Commission  in  those  proceedings  where  an 


informed  decision  on  environmental  issues 
(whether  raised  by  a  party  or  by  the  Commission's 
Section  of  Energy  and  Environment  in  its 
independent  investigation)  cannot  be  made  prior  to 
the  effective  date  of  the  notice  of  exemption.  See 
Exemption  of  Out-of  Service  Bail  Lines.  5  LCC2d 
377  (1989).  Any  entity  seeking  a  stay  on 
environmental  concerns  is  encouraged  to  file  its 
request  as  soon  as  possible  in  order  to  permit  this 
Commission  to  review  and  act  on  the  request  before 
the  effective  date  if  this  exemption. 

'  S«a  Exempt,  of  Bail  Abandonment— Offers  of 
Finan.  Assist..  4  LC.C2d  164  (1987). 

*  The  Commission  will  accept  a  late-filed  trail 
use  requati  as  long  as  it  retains  furisdtction  to  do 
so. 


SUMMARY:  This  notice  relates  to  a  public 
hearing  of  the  Commission  on 
Immigration  Reform  announced  in  the 
Federal  Register  on  December  7, 1993 
(58  FR  64395).  The  date  of  the  hearing 
will  be  December  13, 1993. 
FOR  FURTHER  INFORMATION  CONTACT:  Beth 
Malks  or  Deborah  Waller. 

Telephone:  (202)  673-5348. 

Dated:  December  7, 1993. 
Susan  Martin, 
Executive  Director. 
(FR  Doc.  93-30338  Filed  12-9-93;  8:45  amj 

BtLUNQ  COOE  6a20-t7-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

pNSNo.  i350N-e3] 

RiN111S-AD06 

INS  Immigration  User  Fee  Increase 

AGENCY:  Immigration  and  Naturalization 
Service.  Justice. 
ACTION:  Notice. 

SUMMARY:  The  Immigration  and 
Nationality  Act  authorizes  the  Attorney 
General  to  collect  a  user  fee  p>er 
individual  for  the  immigration 
inspection  of  each  passenger  arriving  at 
a  port  of  entry  into  the  United  States,  or 
for  the  preinspection  of  a  passenger 
outside  of  the  United  States  prior  to 
such  arrival,  aboard  a  commercial 
aircraft  or  commercial  vessel,  with 
certain  exceptions.  This  Notice  advises 
the  public  that  the  Congress  recently 
increased  the  Immigration  User  Fee 
from  $5.00  to  $6.00  per  individual. 
EFFECTIVE  DATE:  December  20, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Bevilacqua,  Office  of  Finance, 
Immigration  and  Naturahzation  Service. 
425  I  Street  NW..  room  6321, 
Washington.  DC  20036-0002.  telephone 
202-616-2754. 

SUPPt^MENTARY  INFORMATION:  The 
Congress  recently  increased  the 
Immigration  User  Fee  firom  $5.00  to 
$6.00  per  individual.  Public  Law  103- 
121, 107  Stat  1153.  which  was  signed 
into  law  by  the  President  on  October  27. 
1993,  amends  section  286  of  the 
Immigration  and  Nationality  Act  (8 
U.S.C.  1356)  to  require  carriers  to  collect 
a  $6.00  fee  per  passenger. 

The  Immigration  and  Naturalization 
Service  will  make  this  rate  change 
effective  December  20, 1993.  All  tickets 
sold  on  or  after  December  20, 1993. 
should  reflect  the  $6.00  user  fee. 


Dated:  December  2, 1993. 

Doris  Meimier,  \ 

Commissioner.  Immigration  and 
Naturalization  Senice. 

IFR  Doc.  93-30198  Filed  12-9-93;  8:45  ami 

BtLLMO  COOf  4410-W-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Senior  Executive  Service;  Appointment 
of  a  Memtier  to  the  Performance 
Review  Board 

Title  5  U.S.C  4314(c)(4)  provides  that 
Notice  of  the  appointment  of  an 
individual  to  serve  as  a  member  of  the 
Performance  Review  Board  of  the  Senior 
Executive  Service  shall  be  published  in 
the  Federal  Register. 

The  following  individual  is  hereby 
appointed  to  a  three-year  term  on  the 
Department's  Performance  Review 
Board:  Cecilia  Bankins 
FOR  FURTHER  INFOWiATION  CONTACT: 
Mr.  Larry  K.  Goodwin,  Director  of 
Personnel  Management,  room  C5526, 
U.S.  Department  of  Labor,  Frances 
Perkins  Building,  200  Constitution 
Avenue,  NW..  Washington,  DC  20210. 
telephone:  (202)  219-6551. 

Signed  at  Washington.  DC,  this  6th  day  of 
December .  1993. 

Robert  B.  Reich, 

Secretary  of  Labor. 

[FR  Doc.  93-30250  Filed  12-9-93;  8:45  ami 

BtUJNG  COOC  4S10-23-M 


Employment  and  Training 
Administration 

Advisory  Council  on  Unemployment 
Compensation;  Meeting 

SUMMARY:  The  Advisory  Council  on 
Unemployment  Compensation  (ACUC) 
was  established  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act  on  January  24, 1992 
(Federal  Register,  February  3,  1992,  pg. 
4067).  Public  Law  102-164,  the 
Emergency  Unemployment 
Compensation  Act  of  1991,  mandated 
the  establishment  of  the  Council  to 
evaluate  the  overall  imemployment 
insurance  program,  including  the 
purpose,  goals,  counter-cyclical 
effectiveness,  coverage,  benefit 
adequacy,  trust  fiind  solvency,  funding 
of  State  administrative  costs, 
administrative  efficiency,  and  other 
aspects  of  the  program;  and  to  make 
recommendations  for  improvement.  The 
Council  has  also  been  directed  to  focus 
on  specific  subjects  such  as  the  use  of 
regional  or  sub-state  triggers  for  the 
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Extended  Benefit  (EB)  program,  the 
work  search  requirement  for  the  EB 
program,  and  eligibility  and 
unemployment  coverage  for  alien 
agricxiltural  labor. 

TIME  AND  PLACE:  The  meeting  will  be 
held  from  8:30  a.m.  to  12:30  p.m.  on 
January  11, 1994  and  from  8:30  a.m.  to 
12:30  p.m.  on  January  12, 1994  at  the 
Sheraton  Palace  Hotel,  Mendocino 
Room,  2  Montgomery  Street,  San 
Francisco,  California. 
AGENDA:  The  agenda  for  the  meeting  is 
as  follows: 

(a)  Discussion  of  recommendations 
that  the  Council  might  consider  making 
on  reform  of  the  Extended  Benefit 
program; 

(b)  Discussion  of  recommendations 
that  the  Council  might  consider  making 
on  trust  fund  solvency; 

(c)  Discussion  of  recommendations 
that  the  Council  might  consider  making 
on  alien  agricultural  workers'  eligibility 
for  Unemployment  Compensation; 

(d)  Discussion  of  Council's  report  to 
Congress  and  the  President;  and, 

(e)  Set  an  agenda  for  the  Council's 
next  meeting. 

PUBLIC  PARTICIPATION:  The  meeting  will 
be  open  to  the  public.  Seating  will  be 
available  to  the  public  on  a  first-come, 
first-served  basis.  Seats  will  be  reserved 
for  the  media.  Handicapped  individuals 
should  contact  the  Designated  Federal 
Official  (DFO).  listed  below,  if  special 
accommodations  are  needed. 
FOR  ADDITIONAL  INFORMATION  CONTACT: 
Esther  R.  Johnson,  DFO,  Advisory 
Council  on  Unemployment 
Compensation,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
room  S-4231,  Washington,  DC  20210. 
(202)  219-7831. 

Signed  at  Washington,  DC,  this  6th  day  of 
December  1993. 
DougRofis. 

Assistant  Secretary  of  Labor. 
|FR  Doc.  93-30249  Filed  12-9-93;  845  am) 

BN.UNO  COM  4S10-30-M 


Employment  Standards  Administration 
Wage  and  Hour  Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 


be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis- Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  fi'om  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  firinge  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein.  Good  cause 
is  hereby  found  for  not  utilizing  notice 
and  public  comment  procedure  thereon 
prior  to  the  issuance  of  these 
determinations  as  prescribed  in  5  U.S.C. 
553  and  not  providing  for  delay  in  the 
effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 


Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringp  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determination,  200  Constitution 
Avenue,  NW.,  room  S-3014, 
Washington,  DC  20210. 

New  General  Wage  Determination 
Decisions 

The  numbers  of  the  decisions  added 
to  the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  are  listed  by 
Volume  and  State. 

Volume  I: 

Maine— ME930026  (Dec.  10, 1993) 
Pennsylvania— PA930061  (Dec.  10,  ■ 

1993) 
Pennsylvania— PA930062  (Dec.  10, 

1993) 
Vermont— VT930025  (Dec.  10, 1993) 

Volume  II: 

Missouri— MO930021  (Dec.  10, 1993) 
Missouri— MO930022  (Dec.  10. 1993) 
Missouri— MO930023  (Dec.  10, 1993) 
Missouri— MO930024  (Dec.  10, 1993) 
Missouri— MO930025  (Dec.  10, 1993) 
Missouri— MO930026  (Dec.  10, 1993) 
Missouri— MO93002 7  (Dec.  10, 1993) 
Missouri— MO930028  (Dec.  10, 1993) 
Missouri— MO930029  (Dec.  10, 1993) 
Missouri— MO930030  (Dec.  10. 1993) 
Missouri— MO930031  (Dec.  10, 1993) 
Missouri— MO930032  (Dec.  10, 1993) 
Missouri— MO930033  (Dec.  10. 1993) 
Missouri— MO930034  (Dec.  10, 1993) 
Texas— TX930093  (Dec.  10. 1993) 
Texas— TX930094  (Dec.  10. 1993) 
Texas— TX930095  (Dec.  10, 1993) 

Modification  to  General  Wage 
Determination  Decisions 

The  "number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I: 

Connecticut— CT930001  (Feb.  19. 1993) 
Georgia— GA930003  (Feb.  19. 1993) 
Georgia— GA930022  (Feb.  19. 1993) 
Georgia— GA930032  (Feb.  19. 1993) 
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Kentucky— KY930028  (Feb.  19. 1993) 
Massachusetts— MA930001  (Feb.  19, 

1993) 
Massachusetts— MA930002  (Feb.  19, 

1993) 
Massachusetts— MA930003  (Feb.  19, 

1993) 
Massachusetts— MA930005  (Feb.  19. 

1993) 
Massachusetts— MA930006  (Feb.  19. 

1993) 
Massachusetts— MA930007  (Feb.  19. 

1993) 
Massachusetts-^^IA930008  (Feb.  19, 

1993) 
Massachusetts— MA930009  (Feb.  19, 

1993) 
Massachusetts — MA930010  (Feb.  19. 

1993) 
Massachusetts— MA930012  (Feb.  19. 

1993) 
Massachusetts — MA930013  (Feb.  19, 

1993) 
Maine— ME930018  (Feb.  19, 1993) 
New  York— NY930009  (Feb.  19, 1993) 
New  York— NY930012  (Feb.  19, 1993) 
New  York— NY930018  (Feb.  19, 1993) 
New  York— NY930019  (Feb.  19, 1993) 
New  York— NY930020  (Feb.  19, 1993) 
New  York— NY930031  (Feb.  19,  1993) 
New  York— NY930042  (Feb.  19,  1993) 
Pennsylvania— PA930001  (Feb.  19, 

1993) 
Pennsylvania— PA930002  (Feb.  19, 

1993) 
Pennsylvania— PA930003  (Feb.  19, 

1993) 
Pennsylvania— PA930007  (Feb.  19. 

1993) 
Pennsylvania— PA930008  (Feb.  19. 

1993) 
Pennsylvania— PA930009  (Feb.  19, 

1993) 
Pennsylvania — PA930010  (Feb.  19, 

1993) 
Pennsylvania— PA930011  (Feb.  19, 

1993) 
Pennsylvania— PA93001 2  (Feb.  19, 

1993) 
Pennsylvania— PA93001 5  (Feb.  19, 

1993) 
Pennsylvania— PA93001 6  (Feb.  19, 

1993) 
Pennsylvania— PA93001 7  (Feb.  19, 

1993) 
Pennsylvania— PA930018  (Feb.  19, 

1993) 
Pennsylvania-4'A930019  (Feb.  19, 

1993) 
Pennsylvania— PA930020  (Feb.  19, 

1993) 
Pennsylvania— PA930021  (Feb.  19, 

1993) 
Pennsylvania— PA930022  (Feb.  19, 

1993) 
Pennsylvania— PA930028  (Feb.  19, 

1993) 
Pennsylvania— PA930029  (Feb.  19, 

1993) 


Fennsylvania-^A930040  (Aug.  24, 

1993) 
Pennsylvania— PA930042  (Oct.  1, 1993) 

Volume  tt: 

Arkansas— AR930003  (Feb.  19, 1993) 
Illinois— IL930001  (Feb.  19, 1993) 
Illinois— IL930007  (Feb.  19, 1993) 
Illinois— IL93001 7  (Feb.  19, 1993) 
Indiana— IN930018  (Feb.  19, 1993) 
Kansas— KS930O07  (Feb.  19, 1993) 
Kansas— KS930010  (Feb.  19, 1993) 
Kansas— KS930011  (Feb.  19, 1993) 
Kansas— KS930021  (May.  7, 1993) 
Kansas— KS930023  (Jul.  2, 1993) 
Kansas— KS930026  (Jul.  16, 1993) 
Nebraska— NE930001  (Feb.  19. 1993) 
Nebraska— NE930002  (Feb.  19. 1993) 
Nebraska— NE930003  (Feb.  19. 1993) 
Nebraska— NE930011  (Feb.  19. 1993) 
Nebraska— NE930014  (Feb.  19. 1993) 
Nebraska— NE930057  (Jun.  11. 1993) 
Ohio— OH930001  (Feb.  19. 1993) 
Ohio— OH930002  (Feb.  19, 1993) 
Ohio— OH930003  (Feb.  19,  1993) 
Ohio— OH930012  (Feb.  19, 1993) 
Ohio— OH930014  (Feb.  19, 1993) 
Ohio— OH930028  (Feb.  19, 1993) 
Ohio— OH930029  (Feb.  19, 1993) 
Ohio— OH930034  (Feb.  19, 1993) 
Ohio— OH930035  (Feb.  19, 1993) 
Texas— TX930051  (Feb.  19, 1993) 
Texas— TX930073  (Feb.  19, 1993) 

Volume  III: 

Colorado— CO930007  (Feb.  19, 1993) 
Colorado— CO930009  (Feb.  19, 1993) 
Colorado— CO930010  (Feb.  19, 1993) 
Colorado— CO930011  (Feb.  19, 1993) 
North  Dakota— ND930002  (Feb.  19, 

1993) 
Oregon— OR930001  (Feb.  19, 1993) 
Washington— WA930001  (Feb.  19, 1993) 
Washington— WA930002  (Feb.  19, 1993) 
Washington— WA930003  (Feb.  19,  1993) 
Washington— WA930007  (Feb.  19, 1993) 
Washington— WA930008  (Aug.  27, 

1993) 
Washington— WA930009  (Feb.  19, 1993) 
Washington— WA930011  (Aug.  27, 

1993) 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from: 

Superintendent  of  Documents,  U.S. 
Ck)vemment  Printing  Office,  Washington,  DC 
20402  (202)  783-3238. 


When  ordering  subscription(s),  be 
sure  to  specify  t^e  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington,  DC  this  3rd  day  of 
December,  1993. 
Alan  L.  Moss, 

Director.  Division  of  Wage  Determinations. 
IFR  Doc  93-29972  Filed  12-9-93;  8:45  am) 
BIUJNG  CODE  *i^o-n-t» 


Mine  Safety  and  Health  Administration 
Petitions  for  Modification 

The  following  parties  have  filed 
,  petitions  to  modify  the  application  of 
mandatory  safety  standards  under 
section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

1.  Double  "B"  Mining,  Inc. 

(Docket  No.  M-93-304-C) 

Double  "B"  Mining,  Inc.,  P.O.  Box 
280,  Tracy  City,  Tennessee  37387  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.333(g) 
(ventilation  controls)  to  its  Mine  No.  32 
(I.D.  No.  40-02666)  located  in  Marion 
County,  Tennessee.  The  petitioner 
proposes  to  designate  specific  locations, 
strategically  positioned,  and  to  evaluate 
the  quantity  and  quality  of  air  entering 
and  leaving  the  affected  areas  instead  of 
ventilating  and  evaluating  each 
individual  area.  The  petitioner  states 
that  application  of  the  standard  would 
result  in  a  diminution  of  safety  to  the 
miners.  In  addition,  the  petitioner 
asserts  that  the  proposed  alternate 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

2.  Double  "B"  Mining,  Inc. 

[Docket  No.  M-93-305-C1 

Double  "B"  Mining,  Inc..  P.O.  Box 
280,  Tracy  City,  Tennessee  37387  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.36n(b)(6) 
(preshiff  examination)  to  its  Mine  No. 
32  (I.D.  No.  40-02666)  located  in 
Marion  County,  Tennessee.  The 
petitioner  proposes  to  designate  specific 
locations,  strategically  positioned,  and 
to  evaluate  daily  the  methane  and 
oxygen  and  the  quantity  and  quality  of 
air  entering  and  leaving  the  affected 
areas  instead  of  ventilating  and 
evaluating  each  individual  area.  The 
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petitioner  slates  that  appKcation  of  the 
stasdant  would  result  m  a  diminution 
of  safety  to  the  minen.  fn  addition,  the 
petitioner  asserts  that  the  proposed 
aftemative  method  wo»ld  provide  at ' 
least  the  same  meesttre  of  protection  as 
woutd  the  mandatory  standard. 

3.  Doable  "B"  Mining.  Inc. 

(Docket  Na  M-93-30«-CJ 

Double  "B"  Mining,  Inc.,  P.O.  Box 
280,  Tracy  City,  Tennessee  37387  has 
filed  a  petitton  to  nrndify  the 
application  of  30  CFR  75.364(a}  (1)  and 
(6)  (weekly  examination)  to  its  Mine  No. 
32  (I.D.  No.  40-02666)  located  ia 
Marion  County,  Tennessee.  Due  to 
deteriorating  roof  conditions,  certain 
areas  of  the  mine  cannot  be  traveled 
safely.  The  petitioner  proposes  to 
establish  evaluation  check  points  at 
specific  locations  to  monitor  the 
quantity  and  qnaHty  of  air  entering  and 
leaving  the  affected  areas.  The  petitioner 
states  that  application  of  the  standard 
would  result  in  a  diminution  of  safety 
to  the  miners.  In  addition,  the  petili<Hi«r 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

4.  Peebedy  Coal  Company 

[Docket  No.  M-93-307-a 

Peabody  Coal  Company.  P.O.  Box 
1990.  Hen<krson.  Kentucky  42420  has 
filed  a  petition  to  modify  ttie 
application  of  30  CFR  75.900  (low-  and 
mediunk-voltage  circtiits  serving  three- 
phase  alternating  current  equipment; 
circuit  breakers)  to  its  Camp  No.  11 
Mine  (I.D.  No.  15-08357)  located  in 
Union  County,  Kentucky.  The  petitioner 
proposes  to  use  vacuum  contactor 
circuit  interrupting  devices  in 
combination  with  circuit  breakers 
subject  to  specific  conditions  listed  in 
the  petition.  This  petition  modifies  a 
Dedskm  and  Order  on  a  previous 
petition,  docket  number  M-92-128-C 
The  petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

5.  Consolidation  Coal  Company 

(Docket  No.  M-93-306-C) 

Consolidation  Coal  Company,  1800 
Washington  Road,  Pittsburgh, 
Pennsylvania  15241-1421  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1002  (location  of  trolley  wires, 
trolley  feeder  wires,  high-voltage  cables 
and  transformers)  to  its  Robinson  Run 
No.  95  Mine  (I.D.  No.  46-01318)  located 
in  Harrison  County,  West  Virginia.  To 
eliminate  conflict  between  paragraph  25 
of  MSHA's  Proposed  Decision  and 


Order,  docket  number  M-92-flO-C,  and 
30  CFR  75.342(a)C2).  the  petitioner 
requests  that  paragraph  25  be  amended. 
The  petitioner  asserts  that  the  proposed 
ahemate  method  would  provide  at  least 
the  same  measure  of  protection  as 
would  the  mandatory  standard. 

6.  Tennessee  Energy  Garponrtion 

(Docket  No.  M-93-300-d 

Tennessee  Energy  Corporatioo,  Route 
3,  Box  343A,  Whitwell.  Tennessee 
37397  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.333(g) 
(ventilatioD  controls)  to  its  limine  No.  50  . 
(I.D.  No.  40-02869)  k)cated  in 
Sequatchie  County,  Tennessee.  The 
petitioner  proposes  to  designate  specific 
locations,  ^ategicalty  positioned,  and 
to  evaluate  the  quantity  and  quality  of 
air  entering  and  leaving  the  affected  area 
instead  of  ventilating  and  evaluating 
each  individual  area.  The  petitioner 
states  that  application  of  the  standard 
would  result  in  a  diminution  of  safety 
to  the  miners.  In  addition,  the  petitioner 
asserts  that  the  proposed  alternate 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

7.  Tennessee  Energy  Corporation 

(Docket  No.  M-93-310-C1 

Tennessee  Energy  Corporation,  Route 
3,  Box  343A,  Whitvwell.  Tennessee 
37397  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.364(aKl) 
(weekly  examination)  to  its  Mine  No.  50 
(I.D.  No.  40-02869)  located  in 
Sequatchie  County.  Tennessee.  Due  to 
deterior^ing  roof  conditions,  certain 
areas  of  the  mine  cannot  be  traveled 
safely.  The  petitioner  proposes  to 
establish  evaluatioa  check  points  at 
specific  locations  to  monitor  the 
quantity  and  quality  of  air  entering  and 
leaving  the  affected  areas.  The  petitioner 
states  that  application  of  the  standard 
would  result  in  a  diminution  of  safety 
to  the  miners.  In  addition,  the  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

&  Maple  Meadow  Mining  Conpaoy 

(Docket  No.  R4-93-3-H-CI 

Cannelton,  bic.  315  70th  Street, 
Charleston.  West  Virginia  25304-2909 
has  filed  a  petition  on  behalf  of  Maple 
Meadow  Kfining  Company  of  Fairdale. 
West  Virginia  to  modify  the  application 
of  30  CFR  75.364(a)(1)  (weekly 
examination)  to  its  Maple  Meadow  Mine 
(I.D.  No.  46-03374)  located  in  Raleigh 
County,  West  Virginia.  Due  to 
deteriorating  roof  conditions  in  the 
intake  air  course  in  the  2111  panel,  the 


area  cannot  be  traveled  safely  in  its 
entirety.  The  petitioner  proposes  to 
establish  a  monitoring  station  at  a  point 
50  feet  outby  sped  #2076,  No.  3  Entry 
to  monitor  the  quantity  and  quality  of 
air  entering  and  leaving  the  a^ected 
area.  The  petitioner  asserts  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

9.  Freeman  United  Coal  Mining 
Company 

(Docket  No.  M-93-312-C1 

Freeman  United  Coal  Mining 
Company.  P.O.  Box  100.  West  Frankfort, 
Illinois  6289&-0100  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.1722  (a)  &  (b)  (mechanical  equipment 
guards)  to  its  Orient  No.  6  Mine  (I  J3.  No. 
11-00599)  located  in  leffiarson  County. 
Illinois.  The  petitioner  proposes  to  use 
area  guarding  along  the  west  side  of  the 
10th  South  Beh  Drive  and  take-up  area 
and  the  2nd  Main  East  Drive,  due  to 
tight  clearance  at  points  between  the 
drive  and  take-up  area,  and  the  rib.  The 
petitioner  asserts  that  the  proposed 
altematrve  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

10.  Heatherly  Mining,  hic. 

(Docket  No.  M-93-313-C1 

Heatherly  Mining,  Inc.,  P.O.  Box  550, 
Henryetta,  Oklahoma  74437  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1700  (oil  and  gas  wells)  to  its 
Pcllyana  Mine  (ID.  No.  34-01633) 
located  in  Okmulgee  County,  Oklahoma. 
The  petitioner  requests  that  its  petition 
and  MSHA's  Proposed  Decision  and 
Order  be  amended  to  permit  mining 
through  the  wells  that  have  previously 
been  plugged  without  redrilling  and 
replugging  the  wells.  The  petitioner 
asserts  that  the  proposed  amendment 
would  provide  at  least  the  same 
measure  of  protection  as  would  the 
previously  granted  petition. 

Request  for  Comments 

Persons  interested  in  these  petitions 
may  furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Miae  Safety  and  Health 
Administration,  room  627.  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203. 
All  comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
January  10, 1994.  Copies  of  these 
petitions. are  available  for  inspection  at 
that  address. 
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Dated:  December  6. 1993. 
Patricia  W.  Silvey, 

Director,  Office  of  Standards,  Regulations  and 
Variances. 
(FR  Doc  93-30251  Filed  12-9-93;  8:45  am| 
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Occupational  Safety  and  Health 
Administration 

[Docket  No.  NRTL-2-e2] 
Canadian  Standards  Association 

AGENCY:  Occupational  Safety  and  Health 
Administration,  Department  of  Labor. 
ACTION:  Notice  of  request  for  expansion 
of  current  recognition  as  a  national 
recognized  testing  laboratory. 

SUMMARY:  This  notice  announces  the 
application  of  the  Canadian  Standards 
Association,  Rexdale  (Toronto)  facility, 
for  expansion  of  its  recognition  as  a 
Nationally  Recognized  Testing 
Laboratory  (NRTL)  under  29  CFR 
1910.7,  and  presents  the  Agency's 
preliminary  finding. 

DAT£S:  The  last  date  for  interested 
parties  to  submit  comments  is  January 
10, 1994. 

ADDRESSES:  Send  comments  to:  NRTL 
Recognition  Program.  Office  of  Variance 
Determination,  Occupational  Safety  and 
Health  Administration.  U.S.  Department 
of  Labor,  Third  Street  and  Constitution 
Avenue  NW.,  Room  N3653. 
Wasliington,  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Variance  Determination,  NRTL 
Recognition  Program,  Occupational 
Safety  and  Health  Administration,  U.S. 
Department  of  Labor,  Third  Street  and 
Constitution  Avenue  NW.,  Room  N3653, 
Washington,  DC  20210. 
SUPW.EMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  Canadian 
Standards  Association  which  previously 
made  application  pursuant  to  section 
6(b)  of  the  Occupational  Safety  and 
Health  Act  of  1970,  (84  Stat.  1593,  29 
U.S.C  655),  Secretary  of  Labor's  Order 
No.  1-90  (55  FR  9033),  and  29  CFR 
1910.7.  for  recognition  of  its  Rexdale 
(Toronto)  facility  as  a  Nationally 
Recognized  Testing  Laboratory  (see  57 
FR  23429.  6/3/92;  amended  57  FR 
48804. 10/28/92).  and  was  so  recognized 
(see  57  FR  61452, 12/24/92),  has  made 
application  for  an  expansion  of  its 
current  recognition,  for  the  equipment 
or  materials  Listed  below. 

The  address  of  the  concerned 
laboratory  is:  Canadian  Standards 
Association.  Toronto  Facility.  178 
Rexdale  Boulevard,  Rexdale  (Toronto), 
Ontario  M9W1R3,  Canada. 


EXPANSION  OF  RECOGNtTION:  The 
Canadian  Standards  Association  (CSA), 
submitted  an  application  for  expansion 
of  its  current  recognition  of  the  Rexdale 
facility  to  include  the  following  test 
standards,  which  are  appropriate  within 
the  meaning  of  29  CFR  1910.7(c). 
UL  1278— Movable  and  Wall-  or 

Ceiling-Hung  Electric  Room  Heaters 
UL  1419 — Professional  Video  and  Audio 

Equipment 
UL  1492 — Audio  and  Video  Equipment 
UL  1963 — Refrigerant  Recovery/ 

Recycling  Equipment 
ANSI/ASME  Bl 7.5— Elevators  and 

Escalator  Electrical  Equipment 

The  NRTL  Recognition  Program  staff 
made  an  in-depth  study  of  the  details  of 
CSA's  original  recognition  and 
determination  that  CSA  had  the  staff 
capability  and  the  necessary  equipment 
to  conduct  testing  of  products  using  the 
proposed  test  standards.  The  NRTL  staff 
determined  that  an  additional  on-site 
review  was  not  necessary  since  the 
proposed  additional  test  standards  were^ 
closely  related  to  CSA's  current  areas  of* 
recognition. 

Preliminary  Finding 

Based  upon  a  review  of  the  details  of 
CSA's  recognition  and  an  evaluation  of 
its  present  application  including  details 
of  necessary  test  equipment,  procedures, 
and  special  apparatus  or  facilities 
needed,  the  Assistant  Secretary  has 
made  a  preliminary  finding  that  the 
equipment  and  expertise  required  to 
certify  products  using  the  four 
aforementioned  standards  are  within  the 
capabilities  of  the  laboratory,  and  that 
the  proposed  additional  test  standards 
(product  categories)  can  be  added  to 
CSA's  recognition  without  the  necessity 
for  an  additional  on-site  review. 

All  interested  members  of  the  public 
are  invited  to  supply  detailed  reasons 
and  evidence  supporting  or  challenging 
the  expansion  of  the  current  recognition 
of  the  Rexdale  (Toronto)  Facility  of  the 
Canadian  Standards  Association,  as 
required  by  28  CFR  1910.7.  Submission 
of  pertinent  written  documents  and 
exhibits  shall  be  made  no  later  than 
January  10. 1994.  and  must  be 
addressed  to  the  NRTL  Recognition 
Program.  Office  of  Variance 
Determination,  room  N  3653. 
Occupational  Safety  and  Health 
Administration.  U.S.  Department  of 
Labor.  Third  Street  and  Constitution 
Avenue  NW..  Washington.  DC  20210. 

Copies  of  all  pertinent  documents 
(Docket  No.  NRTL-2-92).  are  available 
for  inspection  and  duplication  at  the 
Docket  Office,  room  N  2634. 
Occupational  Safety  and  Health 
Administration.  U.S.  Department  of 
Labor,  at  the  above  address. 


Signed  at  Washington.  DC  this  3rd  day  of 
December,  1993. 

Joseph  A.  Dear,  \ 

Assistant  Secretary. 

(FR  Doc.  93-30248  Filed  12-^-93;  8:45  ami 
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Pension  and  Welfare  Benefits 
Administration 

[Application  No.  D-0176,  et  al.] 

Proposed  Exemptions;  the  Northern 
Trust  Company,  ot  al. 

AGENCY:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Notice  of  Proposed  Exemptions. 

SUMMARY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restriction  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  request  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Proposed  Exemption,  within  45  days 
from  the  date  of  publication  of  this 
Federal  Register  Notice.  Comments  and 
request  for  a  hearing  should  state:  (1) 
The  name,  address,  and  telephone 
number  of  the  person  making  the 
comment  or  request,  and  (2)  the  nature 
of  the  person's  interest  in  the  exemption 
and  the  manner  in  which  the  person 
would  be  adversely  affected  by  the 
exemption.  A  request  for  a  hearing  must 
also  state  the  issues  to  be  addressed  and 
include  a  general  description  of  the 
evidence  to  be  presented  at  the  hearing. 
A  request  for  a  hearing  must  also  state 
the  issues  to  be  addressed  and  include 
a  general  description  of  the  evidence  to 
be  presented  at  the  hearing. 
ADDRESSES:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Exemption  Determinations, 
room  N-5649,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW.. 
Washington.  DC  20210.  Attention: 
Application  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  for  public 
inspection  in  the  Public  Documents 
Room  of  Pension  and  Welfare  Benefits 
Administration.  U.S.  Department  of 
Labor,  room  N-5507.  200  Constitution 
Avenue.  NW..  Washington.  DC  20210. 
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Nalkcte 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interosteid 
persons  in  the  manner  agreed  upon  by 
tbe  epfriic^Bt  ana  tne  Departeient 
within  15  days  of  the  date  of  puMicafioit 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exeiBpHon  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persone  ef  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriale). 
8UPPl£MENTARV  INFOmMTION:  The 
proposed  exemptioas  were  reqoeated  faa 
applications  Hied  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(cH2)  of  the  Code,  and  in 
accordance  with  procedtves  set  fotth  m 
29  CFR  part  2570,  subpart  B  f55  FR 
32136,  32847.  August  10, 190^. 
Effective  E)ecember  31. 1978,  section 
102  of  Raorganrzation  Plan  No.  4  of 
197t  (43  FR  47713,  October  17, 1978| 
translened  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exeraptiene  ef 
the  type  requested  to  the  Secretary  of 
Labor.  Therefore,  these  notices  of 
proposed  exemption  are  issued  solely 
by  liie  Department. 

The  applications  contain 
repieaentations  with  regard  to  the 
proposed  e^iemptitms  which  an 
summarized  below,  hiterested  persons 
are  referred  to  the  applications  on  fife 
with  the  Department  for  a  complete 
statemMit  of  the  fiacts  amf 
representations. 

The  Northern  Trust  CaaiBaay 
(Northern  TnisU  Located  ia  rhirag^  IL 

[Application  No.  D-417Cf 

Proposed  Exemption 

The  Departmaot  ia  considering 
granting  on  aocemptioo  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  (mxedvires  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836.  32847.  August  10, 1990).  If 
the  exemption  is  graeled,  the 
restrictioBS  erf  sections  406(a)(1)(A)  and 
406(b)(2)  of  the  Act  and  the  sanctieos 
resulting  from  the  application  at  section 
4975  of  the  Code,  by  reason  el  section 
4975(cHl)(A)  (rf  the  Code,  shall  not 
apply  to:  (1)  The  purchase  and  sale  of 
stocks  between  faidex  Funds  and/or 
N4odel-Drrven  Fwids  (collectively,  the 
Fluids);  and  (2)  the  ptuchese  and  sale  of 
stocks  b^ween  the  Fonde  and  varione 
large  pension  plans  or  other  large 
accounts  (collectiveiy.  the  Large 
AccxMints)  pursuant  to  poctfolio 
restrudimog  programs  of  the  Large 
Accounts,  provided  that  the  foUowing: 
condiiionsue  met: 


(a)  The  Index  or  Model-Driyen  PuikI 
is  besad  on  an  index  which  represents 
the  investment  petfomance  of  «  specific 
segMMnl  ol  the  paWc  market  for  equity 
securities  in  the  Ubited  States  and/or 
foreign  couatiies.  The  oiganization 
creating  and  maintafning  the  index  must 
be:  (1)  Engaged  m  the  business  of 
providing  financial  inibnnatiafw 
•valuations,  advice  or  securities 
brokerage  services  to  institutioari 
cKents,.  (2)  a  publisher  of  financial  news 
or  information,  or  (3)  a  public  stock 
exchange  or  association  of  securities 
dealers.  The  index  must  be  created  and 
maintained  by  an  organization 
independent  of  Northern  Trust  and  its 
affihates.  The  index  nmst  be  a  generally 
accepted  standtardized  index  of 
securities  which  is  not  specificaRy 
tailored  far  the  use  of  Northern  Trust  or 
ifi  affiliates. 

(hj  The  price  of  the  stork  is  set  at  the 
closing  price  for  that  stock  on  the  day 
of  trading;  unless  the  stock  was  added 
to  or  deleted  ftxmt  an  index  underlying 
a  Fund  or  Ponds  after  the  close  of 
trading,  in  which  case  the  price  will  be 
the  opening  price  for  that  stock  on  the 
next  business  day  after  the 
announcement  of  the  addition  or 
deletion. 

(c)  The  transaction  takes  place  within 
three  business  days  of  the  "triggering 
event"  giving  rise  to  the  cross'trade 
opportunity.  A  "triggering  event"  is 
defined  as: 

(1)  A  change  in  the  composition  or 
weighting  of  the  index  underlying  a 
Fund  by  the  organization  creating  and 
maintaining  the  index; 

(2)  A  change  in  the  composition  or 
weighting  of  a  portfolio  usied  for  a 
Model-Driven  Fund  which  results  horn 
an  indep«Klent  fiduciary's  decision  to 
exclude  certain  stocks  or  types  of  stoclcs 
from  the  Fund  even  though  such  stocks 
are  part  of  the  index  used  by  the  Fund; 

(3)  A  change  in  the  overall  level  of 
investment  in  a  Fund  as  a  result  of 
investments  and  withdrawals  made  on 
the  Fund's  regularly  scheduled 
"opening  date"  which  are  not  directed 
by  Northeni  Trust;  or 

(4)  A  declaration  by  Northern  Trust 
(recorded  on  Northern  Trust's  records) 
that  a  "triggering  event"  has  occurred 
which  will  be  made  up<Hi  an 
accuraulatioB  of  cash  in  a  Fund 
attributable  to  dividoids  on  ami/or 
tender  offers  for  portfolie  securities 
equal  to  not  oune  than  .5  percmt  ef  the 
Fimd^s  total  value. 

(d)  A  Fund  does  not  perticipate  in  a 
direct  cross-trade  if  the  assets  of  any 
employee  benefit  plan  maintained  by 
Northern  Trust  Corporation  or  its 
affiliates  (the  NTC  Plans)  in  the  Fmid 


exceed  10  percent  of  the  total  assets  of 
the  Fund. 

(•)  Prior  to  any  proposed  cross-trading 
by  a  Fund,  Northern  Trust  provides  lo 
each  eniplo3re« benefit  plan  which 
invest^  in  a  Fund  information  which 
describes  the  existence  of  the  cross- 
trading  program,  the  "triggering  events" 
which  vriD  create  cross-^rade 
opportunities,  the  pricing  mechaninn 
that  will  be  utilized  for  stocks 
purchased  or  sold  by  the  Funds,  and  the 
allocation  methods  and  other 
proceduiee  which  will  be  implemented 
by  Northern  Trust  for  its  cross-trading 
practices.  Any  such  employee  benefit 
plan  which  subsequently  invests  in  a 
Fund  shall  be  provided  the  same 
information  prior  to  or  immediately 
after  the  plan's  initial  investment  in  a 
Fund. 

(f)  With  respect  to  transactions 
involving  a  Large  Account: 

(1)  It  has  assets  in  excess  of  $50 
million. 

(2)  Fiduciaries  of  the  Large  Account 
who  are  independent  of  Northern  Trust 
are,  prior  to  any  cross-trade 
transactions,  fully  informed  in  writing 
of  the  cross-trade  technique  and  provide 
advance  written  authorization  of  such 
transactions. 

Such  authorizatkm  shall  be 
terminable  at  will  by  the  Large  Account 
upon  receipt  by  Northern  Trust  of 
written  notice  of  termination.  A  form 
expressly  providing  aa  election  to 
terminate  the  authorization,  with 
instructions  on  the  use  of  the  form,  must 
be  supplied  to  the  authorizing  Large 
Accoimt  fiduciary  concurrent  with  the 
receipt  of  the  written  information 
describing  the  cross-trading  program. 
The  instructions  for  such  form  must 
include  the  following  iniormation: 

fi)  The  authorization  is  terminahfe  at 
will  by  the  Large  Account,  without 
penalty  to  the  Large  Account,  upon 
receipt  by  Northern  Trust  of  written 
notice  trom  the  authorizing  Large 
Account  fiduciary;  and 

(ii)  Failure  to  return  the  termination 
form  will  result  in  the  continued 
authorization  of  Northern  Trust  to 
engage^  cross-trade  transactions  on 
behalf  of  the  Larve  AccoimL 

(3)  Within  45  days  of  the  completion 
of  the  Large  Accoinrt's  portfolio 
restructuring  program  such  fiduciaries 
shall  be  folly  apprised  in  writing  of  the 
results  of  such  transactions,  hi  addition, 
if  the  restmcturing  program  takes  longer 
than  three  months  to  complete,  interim 
reports  of  the  results  of  all  transactions 
will  be  made  within  30  days  of  the  end 
of  each  three-month  period. 

(4)  Such  Large  Accotmt  transactions 
occur  only  in  situations  where  Northern 
Trust  has  been  atithorized  to  restmcture 
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all  or  a  portion  of  the  Large  Account's 
portfolio  into  an  Index  or  Model-Driven 
Fund  (including  a  separate  accoimt 
based  on  an  index  or  computer  model) 
or  to  act  as  a  "trading  adviser"  in 
carrying  out  the  liquidation  or 
restructuring  of  the  Large  Account's 
equity  portfolio. 

(g)  Northern  Trust  receives  no 
additional  direct  or  indirect 
compensation  as  a  result  of  the  cross- 
trade  transaction. 

(h)  Northern  Trust  maintains  or 
causes  to  be  maintained  for  a  period  of 
six  years  from  the  date  of  the  transaction 
the  records  necessary  to  enable  the 
persons  described  in  {>aragraph  (i)  to 
determine  whether  the  conditions  of 
this  exemption  have  been  met,  except 
that  a  prohibited  transaction  will  not  be 
considered  to  have  occurred  if.  due  to 
circumstances  beyond  the  control  of 
Northern  Trust  or  its  affiliates,  the 
records  are  lost  or  destroyed  prior  to  the 
end  of  the  six-year  period. 

(iKl)  Except  as  provided  in  paragraph 
(i)(2)  and  notwithstanding  any 
provisions  of  section  504(a)(2)  and  (b)  of 
the  Act.  the  records  referred  to  in 
paragraph  (h)  are  unconditionally 
available  at  their  customary  location  for 
examination  during  normal  business 
heurs  by — 

(i)  Any  duly  authorized  employee  or 
representative  of  the  Department  at  the 
Internal  Revenue  Service, 

(ii)  Any  fiduciary  of  a  plan 
participating  in  an  Index  or  Model- 
Driven  Fund  who  has  authority  to 
acquire  or  dispose  of  the  interests  of  the 
plan,  or  any  duly  authorized  employee 
or  representative  of  such  fiduciary. 

(iiO  Any  contributing  employe  to  any 
plans  participating  in  an  Index  or 
Model-Driven  Fund  or  any  duly 
authorized  employee  or  representative 
of  such  employer,  and 

(iv)  Any  participant  or  beneficiary  of 
any  plan  participating  in  an  Index  or 
Model-Driven  Fund,  or  any  duly 
authorized  employee  or  representative 
of  such  participant  or  beneficiary. 

(2)  None  of  the  persons  descrioed  in 
subparagraphs  (ii)  through  (iv)  of  this 
paragraph  (i)  shall  be  authcvized  to 
examine  trade  secrets  of  Northern  Trust, 
any  of  its  affiliates,  or  commercial  or 
financial  infurmation  which  is 
privileged  or  confidential 

Definitions 

For  purposes  of  this  pro{>osed 
exemption:  (a)  The  term  "Index  Fund" 
m«  ans  any  investment  fund,  account  or 
portfolio  sponsored,  maintained  and/or 
trusteed  by  Northern  Trust  or  an  affiliate 
in  which  one  or  more  investors  invest 
which  is  designed  to  replicate  the 
capitalization-weighted  composition  of 


a  stock  index  which  satisfies  condition 
(a)  above. 

(b)  The  term  "Model-Driven  Fund" 
means  any  investment  fund,  account  or 
portfolio  sponsored,  maintained  and/or 
trusteed  by  Northern  Trust  or  an  affiliate 
in  which  one  or  more  investors  invest 
which  is  based  on  computer  models 
using  prescribed  objective  criteria  to 
transform  an  independent  third-party 
stock  index  which  satisfies  condition  (a) 
above. 

(c)  The  term  "Large  Account"  means 
a  trust  or  other  fund  that  is  exempt  from 
taxation  under  section  501  of  the  Code, 
and  which  has  assets  of  at  least  $50 
million.  A  trust  that  is  exempt  from 
taxation  under  section  501(a)  of  the 
Code  may  aggregate  the  assets  of  one  or 
more  employee  beneHt  plans  of  a  single 
employer  or  a  controlied-group  of 
employers  the  assets  of  which  are 
invested  on  a  commingled  basis  (e.g. 
through  a  master  trust)  for  purposes  of 
satisfying  the  $50  million  requirement. 

(d)  The  term  "NTC  Plan"  means  an     . 
"employee  pension  benefit  plan"  (as 
defined  in  section  3(2)  of  the  Act) 
maintained  by  Northern  Trust  or  any  of 
its  affiliates. 

(e)  The  term  "opening  date"  means 
the  regularly  scheiduled  date  on  which 
investments  in  or  withdrawals  from  an 
Index  or  Model-Driven  Fund  may  be 
made. 

(f)  The  term  "trading  adviser"  means 
a  person  whose  role  is  limited  to 
arranging  a  Large  Account-initiated 
liquidation  or  equity  restructuring 
within  a  stated  time  so  as  to  minimize 
transaction  costs. 

Summary  of  Facts  and  Representations 

1.  Northern  Trust  Corporation  (NTC) 
is  a  bank  holding  company  regulated  by 
and  registered  under  the  Bank  Holding 
Company  Act  of  1956,  as  amended. 
Northern  Trust  is  an  Illinois  banking 
corporation  which  is  a  wholly-owned 
subsidiary  of  NTC  and  its  principal 
asset.  Northern  Trust  manages 
substantial  amounts  of  assets,  typically 
as  a  trustee  or  investment  manager,  for 
a  variety  of  clients,  including  employee 
benefit  plans  subject  to  the  Act  (the 
Client  Pla.is).  Northern  Tmst  manages 
the  assets  of  Client  Plans  either  as 
separate  investment  portfolios  for 
individual  clients  (including  "master 
trust"  accounts  established  for  the 
commingled  investment  of  related 
entities)  or  as  collective  investment 
funds,  organized  as  group  trusts 
pursuant  to  Rev.  Rul.  81-100,  for  the 
commingled  investment  of  various 
unrelated  clients  (collectively,  the 
Gient  Accounts). 

2.  Northern  Trust  is  one  of  the  leading 
investment  managers  in  the  United 


States  in  the  field  of  passive  asset 
management  Passive  asset  management 
involves  investment  in  a  portfoho  of 
securities  structured  along  set 
investment  guidelines,  rather  than  the 
creation  of  a  portfolio  that  changes 
according  to  an  ongoing  "active" 
evaluation  of  the  desirability  of 
particular  equity  securities.  Northern 
Trust  states  that  approximately  $2.5 
biUion  of  its  assets  under  management 
as  of  December  31. 1991  consisted  of 
equity  securities  being  passively 
managed  in  various  Index  Funds  and 
Model-Driven  Funds.  Approximately 
$1.8  billion  of  the  assets  of  the  Funds 
are  as.sets  of  the  Client  Plans. 

Northern  Trust  has  no  benendal 
ownership  interest  in  any  of  the  Funds. 
However,  Northern  Trust  does  maintain 
a  defined  benefit  plan  (the  NTC  DeHned 
Benefit  Plan)  and  a  401  (k)  savings  plan 
(the  NTC  401  (k)  Plan)  for  eligible 
employees  of  Northern  Trust  and  its 
affiliates  (i.e.  the  NTC  Plans),  assets  of 
which  may  be'invested  from  time  lo 
time  in  one  or  more  Index  Funds  or 
Model-Driven  Funds.  As  of  December 
31, 1991.  the  aggregate  value  of  the 
assets  of  the  NTC  Plans  was 
approximately  $410.9  million,  of  which 
approximately  $52.3  million  was 
invested  in  the  Index  Funds. 

3.  The  assets  managed  by  Northern 
Trust  in  an  Index  Fund  are  invested 
pursuant  to  a  strategy  that  attempts  to 
replicate  the  performance  of  a 
predetermined  third-party  index,  such 
as  the  Standard  &  Poors  500  Composite 
Price  Index  (the  S&P  500  Index)  and  the 
Russell  2000  Small  Stock  Index  (the 
Russell  2000  Index). 

The  current  Index  Funds  maintained 
by  Northern  Trust  are  as  follows:  (1)  The 
Collective  Stock  Index  Fund,  which 
invests  in  the  common  stock  of 
companies  listed  in  the  S&P  500  Index 
in  the  same  relative  proportions  as  are 
used  by  the  S&P  500  hidex;  and  (2)  the 
Collective  Expanded  Equity  Fund, 
which  invests  in  the  common  stock  of 
companies  listed  in  the  Russell  2000 
Index  in  the  same  relative  proportions 
as  are  used  by  the  Russeil  2000  Index. 
The  investment  goal  of  these  Index 
Funds  is  to  replicate  the  capitalization- 
weighted  total  rate  of  return  of  the 
respective  indexes  upon  which  their 
portfolios  are  based. 

The  assets  managed  by  Northern  Trust 
in  the  Model-Driven  Funds  are  invested 
pursuant  to  various  strategies  whereby 
investments  are  made  in  accordance 
with  computer  models  which  seek  to 
earn  a  rate  of  return  that  either 
replicates  or  exceeds  the  rate  of  return 
achieved  by  a  specific  index,  such  as  the 
S&P  500  Index,  upon  which  the  model 
is  based. 
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The  current  Model-Driven  Funds 
maintained  bv  Northern  Trust  are  as 
follows:  (1)  Toe  Enhanced  Index  Fund; 
and  (2)  the  Optimized  Index  Fund. 

With  respect  to  the  Enhanced  Index    • 
Fund.  Northern  Trust  states  that  the 
Fund  seeks  to  earn  a  rate  of  return 
greater  than  the  S&P  500  Index  by 
buying  and  selling  the  component 
stocks  of  the  S&P  500  Index  and  stock 
index  derivatives  (i.e.  exchange-traded 
futures  or  options  contracts)  based  on 
the  S&P  500  Index.  However.  Northern 
Trust  states  that  the  Enhanced  Index 
Fund  will  not  participate  in  the 
proposed  cross-trading  program. 

With  respect  to  the  Optimized  Index 
Fund,  Northern  Trust  states  that  the 
Fund  seeks  to  track  the  S&P  500  Index 
even  though  certain  component  stocks 
in  such  index  are  excluded  by  the  Fund 
because  investors  (including  Client 
Plans)  want  to  avoid  investing  in 
companies  which  are  involved  in 
industries,  practices,  or  locations  that 
are  deemed  inappropriate  6n 
philosophical  or  other  grounds.  For 
example,  certain  categories  of  stocks 
(e.g.  tobacco  stocks)  may  be  excluded  by 
Northern  Trust  from  a  Fund  pursuant  to 
directions  from  the  independent 
fiduciaries  of  the  Client  Plans  that 
invest  in  the  Fund.  Northern  Trust  then 
weights  the  holdings  of  stocks  otherwise 
deemed  acceptable  by  the  independent 
fiduciaries  of  the  Client  Plans  using  a 
computer  model  with  an  optimizing 
program  which  attempts  to  match  the 
resulting  portfolio,  as  closely  as 
possible,  to  the  aggregate  portfolio 
characteristics  and  expected 
performance  of  the  S&P  500  Index 
despite  the  elimination  of  certain  stocks. 
The  computer  models  for  the  Optimized 
Index  Fund  are  developed  by  Northern 
Trust  based  on  prescribed  objective 
criteria  established  by  Client  Accounts 
that  invest  in  the  Fund.  Northern  Trust 
states  that  it  does  not  exercise  any 
discretion  for  investment  decisions 
relating  to  the  exclusion  of  certain 
stocks  in  the  portfolio  developed  for  the 
Optimized  Index  Fund.* 


>  The  Departnwnt  notes  that  to  the  extent  the 
fiduciarie*  of  the  Client  Plans  restrict  their 
consideration  of  investment  opportunities  for  non- 
economic  reasons,  such  conduct  may  involve 
certain  violations  of  Part  4  of  Title  I  of  the  Act 
which  would  not  be  provided  relief  by  the  proposed 
exemption. 

In  this  regard,  section  404(aHl)  of  the  Act 
requires,  among  other  things,  that  a  fiduciary  of  a 
plan  act  prudently,  solely  in  the  interest  of  the 
plan's  participants  and  beneficiaries,  and  for  the 
exclusive  purpose  of  providing  benefits  to 
participants  and  beneficiaries.  To  act  prudently,  a 
plan  fiduciary  must  consider,  among  other  factors, 
the  availability,  riskiness,  and  potential  return  of 
alternative  investments  for  the  plan.  Because  the 
investments  made  by  a  Fund  are  investments  which 
%irouId  be  selected,  if  at  all.  in  preference  to 


None  of  the  Funds  will  use  a  third 
party  index  which  includes  in  its 
portfolio  any  stock  issued  by  NTC  or  its 
affiliates  (NTC  Stock).J  Northern  Trust 
notes  that  the  S&P  400  Midcap  Index  is 
the  only  index  which  currently  includes 
NTC  Stock  in  its  portfolio. 

4.  The  applicant  states  that  the 
holdings  of  any  Fund  may  change  if  one 
of  the  following  "trigger  events"  occurs. 

First,  there  could  be  a  change  in  the 
composition  or  weighting  of  the  index 
underlying  a  Fund  by  the  organization 
creating  or  maintaining  the  index  (see 
condition  (c)(1)).  For  example.  Standard 
&  Poors  (S&P)  may  change  the 
composition  of  the  S&P  500  Index 
which  would  require  corresponding 
changes  in  the  make-up  of  the  portfolios 
of  Northern  Trust's  Index  Funds 
corresponding  to  that  index.  With 
respect  to  any  Model-Driven  Fund,  the 
computer  model  upon  which  the  Fund 
is  based  may  change  as  a  result  of  a 
change  in  the  stock  index  used  for  the 
model.  For  example,  since  the 
Optimized  Index  Fund  is  based  on  the 
S&P  500  Index,  the  Fund  would  need  to 
buy  or  sell  portfolio  stocks  in 
accordance  with  any  changes  in  the  S&P 
500  Index  which  affect  the  computer 
model  for  the  Fund.  Northern  Trust 
states  that  it  does  not  have  any 
discretion  for  the  timing  of  "trigger 
events"  relating  to  changes  in  the 
composition  or  weighting  of  an  index 
used  by  a  Fund  because  such  changes 
are  controlled  by  an  independent 
organization  which  creates  and 
maintains  the  index. 

Second,  a  Model-Driven  Fund  may 
need  to  buy  or  sell  portfolio  stocks 
because  of  a  decision  by  a  Client 


alternative  investments,  such  an  investment  would 
not  be  prudent  if  it  provided  the  Client  Plan  with 
less  return,  in  comparison  to  risk,  than  comparable 
investments  available  to  the  Qient  Plan,  or  if  it 
involved  a  greater  risk  to  the  security  of  the  Client 
Plan's  assets  than  other  investments  offering  a 
similar  return. 

The  Department  has  construed  the  requirements 
that  a  fiduciary  act  solely  in  the  interest  of,  and  for 
the  exclusive  purpose  of  providing  benefits  to. 
participants  and  beneficiaries  as  prohibiting  a 
fiduciary  from  stibordinating  the  interests  of 
participants  and  beneficiaries  in  their  retirement 
income  to  unrelated  objectives.  Thus,  in  deciding 
whether  and  to  what  extent  to  invest  in  a  particular 
investment,  a  fiduciary  must  ordinarily  consider 
only  bctors  relating  to  the  interests  of  plan 
participants  and  beneficiaries  in  their  retirement 
income.  A  decision  to  make  an  investment  may  not 
be  influenced  by  non-economic  factors  unless  the 
investment,  when  judged  solely  on  the  basis  of  its 
economic  value  to  the  plan,  would  be  equal  or 
superior  to  alternative  investments  available  to  the 
plan.  (See  DOL  Advisory  Opinion  B1-12A,  January 
13.1981.) 

'See  Prohibited  Traiuaclion  Exemption  92-11 
(57  FR  7801.  March  4, 1992),  regarding  Wells  Fargo 
Bank,  for  additional  conditions  required  for  the 
acquisition,  holding  and  disposition  of  Wells  Fargo 
k  Co.  Stock  tiy  Index  Funds  and  Model-Driven 
Funds  maintained  by  Wells  Fargo  Bank. 


Account  investor  to  exclude  certain 
stocks  from  the  Fund's  portfolio  even 
though  such  stocks  are  held  in  the  index 
upon  which  the  Fimd  is  based  (see 
condition  (c)(2)).  The  applicant  states 
that  sucfi'changes  are  not  the  result  of 
any  exercise  of  discretion  by  Northern 
Trust.  In  the  case  of  a  Client  Plan,  these 
"trigger  events"  are  directed  by  an 
independent  fiduciary  for  the  Client 
Plan  as  a  condition  for  its  initial  or 
continued  investment  in  the  Fund  (as 
discussed  above  in  Item  3). 

Third,  there  could  be  a  change  in  the 
overall  level  of  investment  in  a  Fund  as 
a  result  of  investments  and  withdrawals 
made  by  the  Client  Accounts  on  the 
Fund's  regularly  scheduled  "opening 
date."  In  the  case  of  the  Client  Plans,  all 
such  investments  or  withdrawals  are 
made  at  the  direction  of  an  independent 
fiduciary,  pursuant  to  written 
procedures  established  in  an  investment 
management  agreement  with  Northern 
Trust.  Such  procedures  specify,  among 
other  things,  how  a  Client  Plan's  assets 
under  management  are  to  be  allocated 
among  the  various  Funds.  In  the  case  of 
the  NTC  Plans.  Northern  Trust  will  not 
engage  in  any  cross-trades  which  result 
from  the  investments  in  or  withdrawals 
from  the  Funds  made  by  the  NTC 
Defined  Benefit  Plan  because  such         * 
investments  and  withdrawals  are  made 
at  the  direction  of  Northern  Trust  (see 
condition  (c)(3)).  However,  investments 
in  and  withdrawals  from  the  Funds  by 
the  NTC  401  (k)  Plan  which  are 
participant-directed  and  not  controlled 
by  Northern  Trust  would  be  eligible  for 
cross-trading  by  the  Funds.  In  addition, 
all  NTC  Plans  would  participate  in  the 
proposed  cross-trading  program  by  the 
Funds  to  the  extent  that  the  cross- 
trading  opportunities  result  from  the 
other  "trigger  events"  described  herein. 
In  any  event,  a  Fund  would  not  be 
eligible  to  participate  in  cross-trades  if 
the  assets  of  the  NTC  Plans  in  the  Fund 
exceed  10%  of  the  Fund's  total  assets 
(see  condition  (d)). 

Fourth,  there  could  be  a  declaration 
by  Northern  Trust  (recorded  on 
Northern  Trust's  records)  that  a 
"triggering  event"  has  occurred  which 
will  be  made  upon  an  accumulation  of 
cash  in  the  Fund  attributable  to 
dividends  on  and/or  tender  offers  for 
portfolio  stocks  which  will  be  limited  to 
a  Je  minimis  amount  (see  condition 
(c)(3)).  Northern  Trust  states  that 
relatively  few  stocks  held  in  the  Funds* 
portfolios  are  subject  to  tender  offer 
transactions  at  any  particular  time. 

The  applicant  represents  that  since 
the  "trigger  events"  described  above 
occur  because  of  changes  directed  by 
independent  sources.  Northern  Trust 
does  not  exercise  any  discretion  for  the 
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amount,  nature  and  timing  of  trades  by 
the  Funds  which  result  from  such 
"trigger  events". 

5.  The  Funds  are  of*en  required  to  sell 
a  particular  stock  as  a  result  of  a  "trigger 
event"  when  one  or  more  of  the  other 
Funds  will  be  in  the  process  of 
purchasing  that  same  stock  in  response 
to  a  different  "trigger  event".  If  the 
Funds  effect  the  required  transactions 
on  the  open  market,  eacit  Fund  incurs 
substantial  transaction  costs,  including 
brokerage  commissions,  the  so-called 
"marketmaker's  spread",  and  the 
potential  adverse  market  impact  which 
may  be  caused  by  the  tr»de  itself. 
Northern  Trust  states  that  if  it  were  able 
to  effect  these  transactions  by  means  of 
a  pre-arranged  direct  cross-trade 
between  the  Funds  that  must  sell  the 
particular  stock  and  the  Funds  whfch 
must  buy  that  same  stock,  it  could 
substantially  reduce  the  amount  of 
commission  costs  for  the  Funds.  Based 
on  an  independent  reinew  of  the 
potential  direct  cross-trade 
opportunities.  Northern  Trust  estimates 
that  the  ability  to  effect  direct  cross- 
trades  would  generate  substantial 
savings  to  the  Funds.  Further,  by  cross- 
trading  the  stocks.  Northern  Trust  could 
eliminate  entirely  the  marketmaker's 
spread  and  any  potential  for  adverse 
market  impact  which  would  occur  in  an 
open-market  transaction. 

6.  Li  additirai  to  transactions  arising 
in  connection  with  the  automatic 
trading  activities  of  tlie  Index  Funds  and 
Model-Driven  Funds,  Northern  Trust  is 
often  retained  to  assist  one  of  the  Large 
Accounts  in  liquidating  all  or  a 
substantial  portion  of  the  securities  held 
in  its  equity  portfolio.  In  such 
situations.  Northern  Trust  acts  as  a 
"trading  adviser"  to  the  Large  Account. 
The  Large  Account  would  be  a  trust  or 
other  fund  exempt  from  taxation  under 
section  501  of  the  Code  (e.g.  an 
emoloyee  benefit  plan  subject  to  Title  I 
of  the  Act.  a  governmental  plan,  a 
church  plan,  a  university  endowment 
friad,  a  private  foundation,  etc-)  which 
has  total  assets  of  at  least  $50  million. 
Northern  Trust  states  that  it  is  not  a 
fiduciary  for  the  Large  Account  with 
respect  to  the  underlying  asset 
allocation  decision  which  results  in  the 
Large  Account  allocating  8S.<;ets  to  the 
Funds.  Specifically.  Northern  Trust  is 
not  a  fiduciary  by  reason  of  investment 
advice  to  the  Large  Account,  including 
any  Large  Plan,  when  acting  in  the  role 
of  "trading  adviser"  to  the  Large 
AtKount.  Northern  Trust  represents  that 
its  role  as  a  "trading  adviser"  involves 
only  advice  on  the  mechanical  aspects 
of  accomplishing  the  Large  Account's 
asset  allocation  decision,  such  as 
arranging  for  the  stock  transactions  so  as 


to  minimize  transaction  costs.  Northern 
Trust  does  not  provide  any  advice  as  a 
fiduciary  when  acting  as  a  "trading 
adviser"  regarding  which  stocks  or 
types  of  stocks  should  be  sold  by  a  Large 
Account  to  accomplish  its  asset 
allocation  goals.  Such  liquidations  are 
the  result  of  the  decision  of  an 
independent  fiduciary  to  restructure  the 
portfolio,  in  some  cases  to  allow  such 
portfolio  to  be  managed  by  Northern 
Trust  as  an  Index  Fund  or  a  Model- 
Driven  Fund  and  in  other  cases  to 
facilitate  the  realignment  of  the  portfolio 
in  connection  with  a  change  in 
investment  managers  or  investment 
strategy.  The  applicant  states  that  in  the 
course  of  these  restructurings,  the  Large 
Account  will  often  be  selling  certain 
stocks  which  the  Funds  are 
simultaneously  in  the  process  of 
purchasing  as  a  resuh  of  a  "trigger 
event'*.  In  sucJi  cases,  without  an 
exemption  to  engage  in  cross-trading, 
the  Large  Account  and  the  Funds  would 
effect  the  transactions  on  the  open 
market  and  both  the  Large  Account  and 
the  Funds  would  incur  the  transaction 
costs  described  above. 

7.  Northern  Trust  represents  that  it 
would  be  in  the  best  interest  of  the 
Client  Plans  and  the  Large  Accounts. 
including  Large  Plans,  for  direct  cross- 
trades  to  be  arranged  and  effected  to  the 
maximum  extent  possible.^  Northern 
Trust  stales  that  the  avoidance  or 
reduction  of  transaction  costs  made 
possible  by  direct  cross-trading  between 
the  Funds,  or  between  the  Funds  and 
the  Large  Accounts,  would  be  an 
economic  benefit  to  the  Client  Plans  and 
the  NTC  Plans.  The  proposed  cross- 
trading  of  the  securities  between  the 
various  Funds  and  Large  Accounts 
generally  will  be  effecied  as  quickly  as 
possible  in  order  to  minimize  tracking 
errors  relative  to  the  index  used  for  a 
Furnl.  However,  the  Funds  tj-pically 
accept  deposits  and  withdrawals  only 
once  a  week.  Therefore,  the  applicant 
requests  that  the  Funds  be  allowed  up 
to  three  days  to  cross-trade  securities  in 
order  to  maximize  the  num'oer  of 
potential  cross-trade  opportunities 
between  the  Funds  and  Large  Accounts 
which  occur  as  a  result  of  deposits  or 


*The  applicant  requests  an  exemption  bom  the 
prohibitions  of  section  406<b)t2)  of  ;he  Aa  for  the 
cross-trading  of  stocks  between  the  Funds  or 
between  the  Funds  and  the  Large  Accounts  because 
Northern  Trust  or  an  affiliate  will  be  acting  on 
behalf  of  both  parties  to  such  transactions.  In 
addition,  Ncrthern  Trust  reqitests  an  tnerop^kin 
from  the  prohibiliciis  of  section  406la)(1)(A)  of  the 
Act  for  the  sale  or  exchange  of  ilocks  between  the 
Funds  and  Large  Arcounis  in  the  event  a  Client 
PUn  invested  in  one  of  the  Funds  is  a  party  in 
interest  to  another  Client  Plan  invested  in  one  of  the 
other  Funds  or  is  a  party  in  interest  with  respect 
to  a  Large  Plan  for  whid)  Northern  Trust  is  acting 
as  a  "trading  adviwr"  in  such  transaction. 


withdrawals  made  for  any  particular 
Fund.  Ooss  t^pdes  will  be  accomplished 
within  no  more  than  three  days  of  the 
"triggering  event"  for  the  trade  and,  if 
possible,  on  the  same  business  day  as  a 
"triggering  event"  occurs  in  order  to 
remain  fully  invested  in  stocks  and  to 
minimize  tracking  error  relative  to  the 
index  used  for  a  particular  Fund. 

8.  Northern  Trust  will  receive  its 
customary  investment  management  or 
trustee  fees  with  respect  to  the  Client 
Plans  and  its  fee  for  acting  as  "trading 
adviser"  to  a  Large  Account.  However, 
Northern  Trust  will  not  receive  any 
additional  compensation  on  account  of 
its  effecting  the  direct  cross-trades. 
Northern  Trust  intends  to  accomplish       i 
ail  possible  cross-trades  in-house 
without  the  use  of  a  broker.  Howfever,       j 
Northern  Trust  represents  that  the  j 
utilization  of  an  independent  broker- 
dealer  may  be  necessary  in  some  cases      ] 
to  efficiently  process  the  mechanical 
aspects  of  the  direct  cross-trade,  ' 
particulariy  when  Northern  Trust  is  no! 
the  custodian  or  trustee  for  both  parties 
to  the  transaction.  For  example,  the 
need  for  an  independent  broker-dealer 
may  arise  in  the  context  of  transactions 
between  the  Funds,  for  which  Northern 
Trust  is  the  trustee  or  custodian,  and 
one  of  the  Large  Accounts  for  which 
Northern  Trust  is  only  a  "trading 
adviser"  for  the  transaction  but  not  a 
trustee  or  custodian  for  the  assets  of  the 
Large  Account  involved.  In  such 
instances.  Northern  Trust  may  need  to 
use  a  broker  to  effectuate  the  re- 
registration  of  stocks  that  are  cuslodied 

at  another  financial  institution. 
Northern  Trust  states  that  where  if  is  the 
trustee  or  custodian  for  both  parties,  it 
generally  will  be  able  to  efficiently 
process  the  mechanical  aspects  of  the 
trade  without  the  involvement  of  any 
broker-dealer,  thereby  resulting  in  the 
complete  avoidance  of  any  brokerage 
commissions.  Northern  Trust  expects 
that  its  need  to  use  a  broker-dealer  to 
process  a  cross-trade  will  be  rare  end 
that  if  a  broker-dealer  is  used,  the 
brokerage  cost  to  the  Funds  and/or 
Large  Accounts  will  be  less  than  the 
cost  that  would  be  incurred  if  the  trade 
were  executed  on  the  open  roerket.  In 
no  event  will  Northern  Trust  or  any  of 
its  affiliates  receive  any  brokerage 
commissions  or  other  additional 
compensation  as  result  of  the  direct 
cross-trades. 

9.  All  direct  cress-trades  will  be  for 
cash.  For  most  "triggering  events", 
direct  crosS-trades  will  be  effected  at  a 
price  equal  to  the  closing  price  reported 
by  the  independent  pricing  service 
utilized  by  Northern  Trust  for  purposes 
of  valuing  the  particular  stocks  (and  in 
the  case  of  foreign  stocks,  the  particular 
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currency).  The  independent  pricing 
service  used  by  Northern  Trust  gathers 
price  information  from  all  the  relevant 
sources  (i.e.  the  New  York  Stock 
Exchange,  the  American  Stock 
Exchange,  NASDAQ,  etc.)  and  compiles 
the  information  into  a  format  which  is 
usable  by  the  Northern  Trust.*  However, 
if  the  "triggering  event"  involves  the 
addition  or  deletion  of  a  particular  stock 
from  an  independent  third-party  index 
after  the  close  of  trading.  Northern  Trust 
will  effect  such  direct  cross-trades  at  a 
price  equal  to  the  opening  price  for  that 
stock  on  the  next  business  day  after  the 
announcement  of  the  addition  or 
deletion.  The  pricing  mechanism 
utilized  by  Northern  Trust  for  cross- 
trading  will  be  specified  in  advance  to 
all  Client  Accounts  prior  to  any 
transactions. 

10.  The  direct  cross-trade  program 
will  be  effected  pursuant  to  a 
proportional  allocation  system  which 
will  ensure  that  no  Client  Account  will 
be  favored  over  any  other  Client 
Account.  In  the  event  that  the  number 
of  shares  of  a  particular  stock  which  all 
of  the  Funds  or  Large  Accounts  propose 
to  sell  on  a  given  day  is  less  than  the 
number  of  shares.of  such  stock  which 
all  the  Funds  or  the  Large  Accounts 
propose  to  buy,  the  direct  cross-trade 
opportunity  will  be  allocated  among 
potential  buyers  on  a  pro  rata  basis. 
Thus,  any  Client  Accounts  that  invest  in 
the  Fimds  will  have  an  opportunity  to 
participate  on  a  proportional  basis  in  all 
cross-trade  transactions  during  the 
operation  of  the  cross-trading  program. 

11.  Northern  Trust  states  that  wnen 
direct  cross-trades  occur  between  the 
Funds  and  one  or  more  of  the  Large 
Accounts,  the  transactions  would  be 
effected  only  if  the  following  conditions 
are  satisfied:  (i)  The  Large  Account's 
fiduciary,  which  is  independent  of 
Northern  Trust  and  its  affiliates,  is  fully 
informed  in  writing  of  the  cross-trading 


< Northern  Trust  currently  uses  Interactive  Data 
Systems.  Inc.  (ISDI)  as  its  primary  source  to  value 
the  stocks  in  the  Funds.  ISDI  is  a  widely  used 
independent  pricing  service  and  gives  Northern 
Trust  electronic  access  to  stock  prices.  The  stocks 
are  valued  at  the  composite  closing  price  for  the 
day.  Thus,  cross-trades  between  the  Funds  would 
be  executed  at  the  composite  closing  price  for  the 
stocks  involved  as  provided  by  IDSI.  Northern  Trust 
has  access  to  other  independent  pricing  services  in 
the  event  that  ISDI  does  not  price  a  particular  stock. 
Northern  Trust  states  that  in  no  event  will  it  use 
more  than  one  pricing  service  to  price  a  particular 
security  in  a  cross-trade.  In  addition,  the 
independent  pricing  services  used  by  Northern 
Trust  report  the  prices  of  all  securities  in  U.S. 
Dollars,  even  if  the  security  is  ofTicially 
denominated  in  a  foreign  currency.  Consequently, 
Northern  Trust  has  no  discretion  over  price 
quotations  and  how  price  quotations  are  converted 
into  U.S.  Dollars  from  the  applicable  foreign 
currency.  Northern  Trust  will  maintain  records  of 
the  prices  at  which  all  ooss-tiades  are  executed. 


technique  prior  to  the  transactions;  (ii) 
such  fiduciary  provides  advance  written 
approval,  authorizing  Northern  Trust  to 
utilize  the  cross-trade  technique  to 
effect  the  transactions  as  part  of  the 
Large  Account's  portfolio  restructuring 
program;  (iii)  such  fiduciary's 
authorization  is  terminable  at  will  by 
the  Large  Account,  without  penalty  to 
the  Large  Account,  upon  receipt  by 
Northern  Trust  of  written  notice  of 
termination  (as  described  in  condition 
(f)(2)  above);  and  (iv)  the  Large 
Account's  fiduciary  is  informed  in 
v\Titing  of  the  results  of  all  direct  cross- 
trading  transactions  within  45  days  of 
the  completion  of  the  Large  Account's 
portfolio  restructuring  program.  In 
addition.  Northern  Trust  states  that  if 
the  restructuring  program  takes  longer 
than  three  months  to  complete,  interim 
reports  of  the  results  of  all  transactions 
will  be  made  within  30  days  of  the  end 
of  each  three-month  period. 

Finally,  Northern  "Trust  will  provide 
to  each  Client  Plan  and  NTC  Plan  which 
invests  in  a  Fund,  prior  to  any  cross- 
trading  by  a  Fund,  information  which 
describes  the  existence  of  the  cross- 
trading  program,  the  "trigger  events" 
which  will  create  cross-trade 
opportunities,  and  the  pricing 
mechanism  that  will  be  utilized  for 
stocks  purchased  or  sold  by  the  Funds. 
Such  information  will  also  disclose  the 
allocation  methods  and  other 
procedures  or  restrictions  implemented 
by  Northern  Trust  for  the  cross-trading 
program.  Northern  Trust  states  that  any 
Client  Plan  or  NTC  Flan  which 
subsequently  invests  in  a  Fund  will  be 
provided  the  same  information  prior  to 
or  immediately  after  such  plan's  initial 
investment  in  a  Fund. 

12.  In  summary,  the  applicant 
represents  that  the  proposed 
transactions  will  satis^'  the  statutory 
criteria  of  section  408(a)  of  the  Act  and 
section  4975  of  the  Code  because, 
among  other  things:  (a)  The  Index  and 
Model-Driven  Funds  will  buy  or  sell 
stocks  in  the  proposed  cross-trading 
program  only  in  response  to  various, 
"trigger  events"  which  result  from 
changes  directed  by  independent 
sources  that  are  not  within  Northern 
Trust's  control;  (b)  the  Large  Accounts 
will  engage  in  cross-trades  only  in 
situations  where  Northern  Trust  does 
not  have  any  discretion  for  the 
investment  decision  made  by  a  Large 
Account  and  the  Large  Account's 
fiduciary  provides  advance  written 
approval  authorizing  Northern  Trust  to 
utilize  the  cross-trading  technique  to 
effect  such  transactions;  (c)  all  cross- 
trades  will  occur  within  three  business 
days  of  the  "triggering  event" 
necessitating  the  purchase  or  sale;  (d) 


the  price  for  the  stocks  will  be  set  at  the 
closing  price  for  those  stocks  on  the  day 
of  trading,  unless  the  stock  was  added 
to  or  deleted  from  an  index  underlying 
a  Fund  after  the  close  of  trading,  in 
which tAse  the  price  will  be  the  opening 
price  for  the  stock  on  the  next  business 
day  after  the  announcement  of  the 
addition  or  deletion;  (e)  the  Funds  and 
Large  Accounts  will  save  significant 
amounts  of  money  on  brokerage 
commissions  and  other  transaction 
costs;  and  (f)  Northern  Trust  will  receive 
no  additional  compensation  as  a  result 
of  the  proposed  cross-trades. 
FOR  FURTHER  INFORMATION  COffTACT:  Mr. 
E.F.  Williams  of  the  Department, 
telephone  (202)  219-^883.  (This  is  not 
a  toll-free  number.) 

Fidelity  Management  Trust  Co.  Located 
in  Boston,  MA 

jApplication  No,  D-92821 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836.  32847,  August  10, 1990).  If 
the  exemption  is  granted  the  restrictions 
of  sections  406(a)(1)(A)  and  4G6(b)(2)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)(A) 
of  the  Code,  shall  not  apply  to  the 
proposed  cross-trading  of  securities  by 
Fidelity  Management  Trust  Company 
(Fidelity)  on  behalf  of  employee  benefit 
plan  accounts  for  which  Fidelity  acts  as 
a  fiduciary. 

Part  I — General  Conditions 

(A)  Each  Plan  participating  in 
Fidelity's  cross-trading  program  has 
assets  of  at  least  $25  million; 

(B)  A  Plan's  participation  in  the  cross- 
trade  program  is  subject  to  a  written 
authorization  executed  in  advance  by  a 
fiduciary  with  respect  to  each  such 
Plan; 

(C)  The  authorization  referred  to  in 
section  (B)  of  this  Part  I  is  terminable  at 
will  without  penalty  to  such  Plan,  upon 
receipt  by  Fidelity  of  written  notice  of 
such  termination; 

(D)  Before  an  authorization  is  made, 
the  authorizing  Plan  fiduciary  must  be 
furnished  with  any  reasonably  available 
information  necessary  for  the 
authorizing  fiduciary  to  determine 
whether  the  authorization  should  be 
made,  including  (but  not  limited  to)  a 
copy  of  this  exemption,  an  explanation 
of  how  the  authorization  may  be 
terminated,  a  detailed  disclosure  of  the 
procedures  implemented  in  Fidelity's 
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cross-trade  practices,  and  any  other 
reasonably  available  information 
regarding  the  matter  that  the  authorizing 
fiduciary  requests; 

(E)  Each  cross-trade  transaction 
involves  only  securities  for  which  there 
is«  eenerally  recognized  market; 

(Fj  Each  cross-trade  transaction  is 
effected  at  the  current  market  value  for 
the  security  on  the  date  of  the 
transactions,  which  shall  be,  for  equity 
securities,  the  closing  price  for  the 
security  on  the  date  of  the  transaction, 
and  for  debt  securities,  as  determined  in 
accordance  with  paragraph  (b)  of  Rule 
17d-7  issued  by  the  Securities  and 
Exchange  Commission  (SEC)  under  the 
hivestment  Company  Act  of  1940; 

(G)  Fidelity  will  not  charge  any  Plan 
affected  by  a  cross-trade  transaction  any 
fee  or  commission  for  such  transaction; 

(H)  At  least  every  three  months,  and 
not  later  than  45  days  following  the 
period  to  which  it  relates.  Fidelity  will 
furnish  the  authorizing  Plan  fiduciary 
with  a  report  disclosing:  (1)  A  list  of  all 
cross-trade  transactions  engaged  in  on 
behalf  of  the  Plan,  and  (2)  with  respect 
to  each  cross-trade  transaction,  the 
highest  and  lowest  prices  at  which  the 
securities  involved  in  the  transaction 
were  traded  on  the  date  of  such 
transaction; 

(I)  The  authorizing  Plan  fiduciary  will 
be  furnished  with  a  summary  of  certain 
additional  information  at  least  once  per 
year.  The  summary  must  be  furnished 
within  45  days  after  the  end  of  the 
period  to  which  it  relates,  and  must 
contain  the  following:  (1)  A  description 
of  the  total  amount  of  Plan  assets 
involved  in  cross-trade  transactions 
during  the  period,  (2)  a  description  of 
Fidelity's  cross-trade  practices,  (3)  a 
statement  that  the  Plan  fiduciary's 
authorization  of  cross-trade  transactions 
may  be  terminated  upon  receipt  by 
Fidelity  of  the  fiduciary's  written  notice 
to  that  effect,  and  (4)  a  statement  that 
the  Plan  fiduciary's  authorization  of  the 
cross-trade  transaction  will  continue  in 
effiect  unless  it  is  terminated;  and 

(D  The  Accounts  involved  in  cross- 
trade  transactions  will  not  include 
assets  of  any  Plan  established  or 
maintained  by  FideUty  or  its  affiliates. 

Part  n— Specific  Conditions 

(A)  Index  Accounts:  (1)  The  index  of 
the  account  is  based  on  an  index  which 
represents  the  investment  performance 
of  a  specific  segment  of  the  public 
market  for  equity  or  debt  securities  in 
the  United  States  and/or  foreign 
countries.  The  organization  creating  and 
maintaining  the  index  must  be:  (a) 
Engaged  in  the  business  of  providing 
financial  information,  evaluations, 
advice  or  securities  brokerage  services 


to  institutional  clients,  (b)  a  publisher  of 
financial  news  or  information,  or  (c)  a 
public  stock  exchange  or  association  of 
securities  dealers.  The  index  must  be 
created  and  maintained  by  an 
organization  independent  of  Fidelity 
and  its  affiliates.  The  index  must  be  a 
generally  accepted  standardized  index 
of  securities  which  is  not  specifically 
tailored  for  the  use  of  Fidelity  or  its 
affiliates. 

(2)  The  transaction  takes  place  within 
three  business  days  of  the  "triggering 
event"  giving  rise  to  the  cross-trade 
transaction.  A  triggering  event  is 
defined  as: 

(a)  A  change  in  the  composition  or 
weighting  of  the  index  underlying  an  Index 
Account;  or 

(b)  A  change  in  the  overall  level  of 
investment  in  an  Index  Account  as  a  result 
of  investments  and  withdrawals  made  on  the 
Index  Account's  opening  date  (the  regularly- 
scheduled  date  on  which  investments  in  or 
withdrawals  from  an  Index  Account  may  he 
made). 

• 

(3)  Fidelity  maintains  or  causes  to  be 
maintained  for  a  period  of  six  years 
from  the  date  of  the  transaction  the 
records  necessary  to  enable  the  persons 
described  in  section  (4)  of  this  Part  II  (A) 
to  determine  whether  the  conditions  of 
this  exemption  have  been  met.  except 
that  a  prohibited  transaction  will  not  be 
considered  to  have  occurred  if,  due  to 
circumstances  beyond  the  control  of 
Fidelity  or  its  affiliates,  the  records  are 
lost  or  destroyed  prior  to  the  end  of  the 
six-year  period. 

(4)(a)  Except  as  provided  in 
subsection  (b)  of  this  section  (4)  and 
notwithstanding  any  provisions  of 
subsections  (a)(2)  and  (b)  of  section  504 
of  the  Act,  the  records  referred  to  in 
section  (3)  of  this  Part  II  are 
unconditionally  available  at  their 
customary  location  for  examination 
during  normal  business  hours  by — 

(1)  Any  duly  authorized  employee  or 
representative  of  the  Department  or  the 
Internal  Revenue  Service, 

(2)  Any  fiduciary  of  a  Plan 
participating  in  an  Index  Account  who 
has  authority  to  acquire  or  dispose  of 
the  interests  of  the  Plan  or  any  duly 
authorized  employee  or  representative 
of  such  fiduciary, 

(3)  Any  contributing  employer  to  any 
Plan  participating  in  an  Index  Account 
or  any  duly  authorized  employee  or 
representative  of  such  employer,  and 

(4)  Any  participant  or  beneficiary  of 
any  Plan  participating  in  an  Index 
Account,  or  any  duly  authorized 
employee  or  representative  of  such 
participant  or  beneficiary. 

(b)  None  of  the  persons  described  in 
paragraphs  (2)  through  (4)  of  subsection 
(a)  of  this  section  (4)  shall  be  authorized 


to  examine  trade  secrets  of  Fidelity,  any 
of  its  affiliatep,  or  commercial  or 
financial  information  which  is 
privileged  or  confidential. 

(B)  Managed  Accoimts:  (l)  An 
independent  fiduciary  of  each  Plan 
must  specifically  authorize  each  cross- 
trade  transaction  in  accordance  with  the 
following  procedure: 

(a)  No  more  than  three  business  days 
prior  to  the  execution  of  any  cross-trade 
transaction.  Fidelity  must  inform  an 
independent  fiduciary  of  each  Plan 
involved  in  the  cross-trade  transaction 
that  Fidelity  proposes  to  buy  or  sell 
specified  securities  in  a  cross-trade 
transaction  if  an  appropriate 
opportunity  is  available,  the  current 
trading  price  for  such  securities,  and  the 
total  number  of  shares  to  be  acquired  or 
sold  by  each  such  Plan. 

(b)  Prior  to  each  cross-trade 
transaction,  the  transaction  must  be 
authorized  either  orally  or  in  writing  by 
the  independent  fiduciary  of  each  Plan 
involved  in  the  cross-trade  transaction; 

(c)  If  a  cross-trade  transaction  is 
authorized  orally  by  an  independent 
fiduciary.  Fidelity  will  provide  written 
confirmation  of  such  authorization  in  a 
manner  reasonably  calculated  to  be 
received  by  such  independent  fiduciary 
within  one  business  day  from  the  date 
of  such  authorization; 

(d)  The  authorization  referred  to  in 
this  Part  11(B)  will  be  effective  for  a 
period  of  three  business  days;  and 

(e)  No  more  than  ten  days  after  the 
completion  of  a  cross-trade  transaction, 
the  independent  fiduciary  authorizing 
the  cross-trade  transaction  must  be 
provided  a  written  confirmation  of  the 
transaction  and  the  price  at  which  the 
transaction  was  executed; 

(2)  A  cross-trade  transaction  will  be 
effected  only  where  the  transaction 
involves  less  than  five  percent  of  the 
aggregate  average  daily  trading  volume 
for  the  securities  involved  in  the 
transaction  for  the  week  immediately 
preceding  the  authorization  of  the 
transaction.  A  cross-trade  transaction 
may  exceed  this  limit  only  by  express 
authorization  of  independent  fiduciaries 
on  behalf  of  Plans  affected  by  the 
transaction;  and 

(3)  The  cross-trade  transaction  is 
effected  at  a  price  which  is  within  ten 
percent  of  the  closing  price  of  the 
security  on  the  day  before  the  date  on 
which  Fidelity  receives  authorization  by 
the  independent  Plan  fiduciary  to 
engage  in  the  cross-trade  transaction. 

Part  III— Definitions 

(A)  "Account"  means  an  account 
holding  assets  of  one  or  more  employee 
benefit  plans  which  are  subject  to  the 
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Act  (the  Plans),  for  which  Fidelity  or  an 
affiliate  of  Fidelity  acts  as  a  fiduciary; 

(B)  "Affiliate"  means  any  person, 
directly  or  indirectly  through  one  or 
more  intermediaries,  controlling, 
controlled  by,  or  under  common  control 
with  Fidelity; 

(C)  "Cross-trade  transaction"  means  a 
purchase  and  sale  of  securities  between 
Accounts  for  which  Fidelity  or  an 
affiliate  of  Fidelity  acts  as  a  trustee  or 
investment  manager, 

(D)  "Index  Account"  means  an 
Account  for  which  Fidelity  and  the  Plan 
sponsor  or  other  named  fiduciary  have 
agreed  that  the  investment  of  the  assets 
in  question  will  be  designed  to  replicate 
the  capitalization-weighted  composition 
of  a  stock  or  bond  index;  and 

(E)  "Managed  Account"  means  an 
Account  for  which  Fidelity  and  the  Plan 
sponsor  or  other  named  fiduciary  have 
agreed  that  the  investment  of  the  assets 
in  question  will  be  managed  actively  at 
the  discretion  of  Fidelity,  pursuant  to 
written  guidelines  as  to  which  types  of 
securities  to  buy  or  sell  for  the  Account. 

Summary  of  Facts  and  Representations 

1.  Fidelity  is  a  bank  and  trust 
comp^iy  domiciled  in  and  chartered 
under  the  banking  laws  of  the 
Commonwealth  of  Massachusetts. 
Fidelity  is  a  wholly-owned  subsidiary  of 
FMR  Corp.,  an  organization  which, 
through  its  subsidiaries,  provides  a 
broad  range  of  financial  services  to  a 
variety  of  clients,  including  individuals, 
institutions,  registered  investment 
companies  and  employee  benefit  plans. 
Fidelity  serves  as  investment  manager 
or  trustee  for  a  substantial  number  of 
qualified  pension  and  profit  sharing 
plans  (Plans),  and  serves  as  custodian 
for  individual  retirement  accounts  and 
accounts  maintained  pursuant  to  section 
403(b)(7)  of  the  Code.  Fidelity  currently 
has  more  than  $20  billion  in  assets 
under  management.  Plan  accounts 
maintained  and  managed  by  Fidelity  are 
of  two  general  categories:  Index 
Accounts  and  Managed  Accounts. 

2.  Under  the  terms  of  Index  Accounts, 
Fidelity  and  the  Plan  sponsor(s)  or  other 
named  fiduciary  have  agreed  that  the 
assets  in  question  will  be  managed  in 
accordance  with  a  passive  investment 
model  which  is  designed  to  allocate  the 
investment  of  assets  in  the  equity  or 
debt  securities  of  certain  companies 
solely  pursuant  to  an  index  maintained 
and  published  by  a  third  party. 
Examples  of  such  indices  are  the  S&P 
500  Index,  an  index  of  equity  securities, 
and  the  Lehman  Brothers  Bond  Indices, 
which  are  indices  of  debt  securities.' 


The  investment  model  for  some  Index 
Accounts  may  refer  to  a  published  index 
as  modified  pursuant  to  written 
guidelines  which  have  been  approved 
by  the  Plan  sponsor  or  other  named 
fiduciary.  The  organizations 
maintaining  and  publishing  the  indices 
utilized  by  the  Index  Accounts  in  all 
instances  will  be  independent  of 
Fidelity  and  its  affiliates,  and  such 
organizations  are  engaged  in  the 
business  of  providing  financial 
information,  evaluations,  advice  or 
securities  brokerage  services  to 
institutional  clients,  or  publishing  such 
information.  Additionally,  some  indices 
are  maintained  by  public  stocJc 
exchanges  and  associations  of  securities 
dealers. 

3.  Managed  Accounts  are  those  for 
which  Fidelity  provides  active  portfolio 
management.  Investment  decisions  are 
generally  subject  to  the  Fidelity 
investment  manager's  discretion,  subject 
to  general  written  guidelines  as  to 
which  types  of  securities  to  acquire  or 
sell  for  the  Account.  For  some  Managed 
Accounts,  investment  selections  are 
based  in  part  on  the  corresponding 
decisions  made  on  behalf  of  registered 
investment  companies  or  institutional 
accounts  for  which  Fidelity  or  its 
affiliate  serves  as  the  investment 
advisor. 

4.  Frequent  purchases  and  sale  of 
securities  in  the  Index  Accounts  are 
required  to  accomplish  portfolio 
balances  in  accordance  with  the 
particular  index  models  in  use. 
Securities  sales  and  purchases  for 
Managed  Accounts  result  from  the 
active  decision  making  by  the  Account 
manager.  In  addition,  some  securities 
transactions  may  be  prompted  by  a 
client  Plan's  request  to  add  funds  to,  or 
withdraws  funds  from,  an  Account. 
Under  any  of  these  circumstances. 
Fidelity's  disposition  of  a  particular 
security  for  one  Account  may  involve  a 
security  which  a  portfolio  manager  may 
need  or  desire  for  another  Account, 
presenting  an  opportunity  to  save 
substantial  commissions  for  both  the 
liquidating  Account  and  the  acquiring 
Account.  This  saving  is  enabled  by  a 
cross-trade  transaction,  which  involves 
matching  Fidelity's  sell  orders  for  a 
particular  day  with  its  buy  orders  for  the 
same  day,  and  the  execution  of  trades 
between  the  Accounts  in  off-market 
transactions.  Undercurrent  procedures, 
all  securities  transactions,  including 
cross-trades  between  accounts 
maintained  by  Fidelity,  are  executed  by 


>The  applicant  represents  that  indices  of  debt 
securities,  such  as  the  Lehman  Brothers  Bond 


Indices,  consist  primarily  of  high-quality  fixed- 
income  securities  representing  the  U.S.  govemmenl. 
corporate,  and  mortgage-becked  securities  sectors  of 
the  bond  market  in  the  United  States. 


a  broker  on  behalf  of  a  purchasing  or 
selling  Account,  at  the  direction  of 
Fidelity,  dealing  with  a  second  brokpr 
acting  on  behalf  of  a  purchasing  or 
selling  second  party. 

5.  Fidf^ity  proposes  to  take  advantage 
of  opportimities  to  cross  trade  Account 
securities  directly  between  the 
Accounts,  or  directly  with  other  client 
accounts  for  which  Fidelity  is  the 
investment  manager,  or  with  mutual 
funds  or  institutional  accounts  for 
which  Fidelity  is  the  investment 
advisor.  Fidelity  maintains  that 
comparable  trades  on  the  open  market 
between  unrelated  parties  would  require 
a  commission  equal  to  between  four  and 
five  cents  per  share  for  each  sale  or 
purchase  transaction.  However,  Fidelity 
proposes  to  execute  cross-trade 
transactions  on  behalf  of  the  Accounts 
without  charging  any  commissions.  By 
participating  in  its  cross-trading 
program.  Fidelity  represents  that  the 
Accounts  will  incur  substantially  lower 
expenses  in  relation  to  the  affected 
transactions. 

Fidelity  also  represents  that  by 
participating  in  its  cross-trading 
program,  the  Accounts  will  benefit  by 
not  incurring  the  cost,  in  terms  of  price, 
of  dealing  with  a  person  or  firm  acting 
as  "market  maker"  for  the  particular 
security  involved  in  a  cross-trade 
transaction.  This  cost  is  measured  by 
the  spread  between  the  asking  and 
bidding  prices  for  the  security. 
Additionally,  Fidelity  represents  that 
where  trading  of  a  particular  security  is 
"thin"  (limited  in  numbers  of  shares 
available),  participation  in  the  cross- 
trading  prtjgram  may  enable  the 
Accounts  to  obtain  early  opportunities 
to  acquire  or  sell  such  securities. 

6.  Participation  by  Plans,  through  any 
of  the  Accounts,  in  Fidelity's  cross- 
trading  program,  will  be  subject  to 
several  conditions  which  will  apply  to 
both  Index  Accounts  and  Managed 
Accounts.  Participation  by  Plans  in 
Fidelity's  cro!?s-trade  program  is  limited 
to  Plans  with  assets  of  at  least  $25 
million.  Further,  Accounts  involved  in 
Fidelity's  cross-trade  transactions  will 
not  include  assets  of  any  Plan 
established  or  maintained  by  Fidelity  or 
its  affiliates.  The  proposed  exemption 
will  apply  to  cross-trade  transactions 
involving  only  securities  for  which 
there  is  a  generally-recognized  market. 
Each  cross-trade  transaction  will  be 
effected  at  the  current  market  value  of 
the  security  on  the  date  of  the 
transactions.  For  equity  securities  the 
"current  market  value"  will  be  the 
closing  price  for  the  security  on  the  date 
of  the  transaction.  For  debt  securities 
the  "current  market  value"  will  be 
determined  pursuant  to  paragraph  (b)  of 
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Rule  17a-7  issued  by  the  Securities  and 
Exchange  Commission,  which  contains 
four  possible  means  of  determining 
"current  market"  value  depending  on 
such  factors  as  whether  the  security  is 
a  reported  security  and  whether  its 
principal  market  is  an  exchange.  A 
Plan's  participation  in  Fidelity's  cross- 
trading  program  must  be  authorized  in 
writing,  prior  to  the  execution  of  any 
specific  cross-transaction,  by  a  Plan 
fiduciary  which  is  independent  of 
Fidelity,  and  such  authorization  is 
terminable  at  will  upon  written  notice 
by  such  independent  fiduciary.  Prior  to 
any  such  authorization,  Fidelity  will 
provide  the  authorizing  Plan  fiduciary 
with  all  materials  necessary  to  permit  an 
evaluation  of  the  cross-trade  program. 
Such  materials  will  include  a  copy  of 
this  exemption,  if  granted,  an 
explanation  of  how  the  authorization 
may  be  terminated,  a  description  of 
Fidelity's  cross-trade  practices,  and  any 
other  available  information  which  the 
authorizing  Plan  fiduciary  may 
reasonably  request.  Fidelity  will  not 
charge  any  commission  or  fee  for  the 
cross-trading  transactions,  and  no 
penalty  or  other  charge  will  result  from 
termination  of  a  Plan's  participation  in 
the  cross-trading  program. 

7.  After  a  Plan's  participation  in 
Fidelity's  cross-trading  program  is 
authorized.  Fidelity  will  furnish 
periodic  reports  to  the  authorizing  Plan 
fiduciary.  At  least  once  every  three 
months,  and  not  later  than  45  days 
following  the  period  to  which  it  related, 
the  authorizing  Plan  fiduciary  will  be 
furnished  a  report  disclosing:  (a)  A  list 
of  all  cross-trade  transactions  engaged  in 
on  behalf  of  the  Plan,  and  (b)  with 
respect  to  each  cross-trade  transaction, 
the  highest  and  lowest  prices  at  which 
the  securities  involved  in  the 
transaction  were  traded  on  the  date  of 
such  transaction.  Additionally,  at  least 
once  each  year,  within  45  days  after  the 
end  of  the  relevant  period,  the 
authorizing  Plan  fiduciary  will  be 
furnished  with  a  report  which  includes 
the  following:  (a)  A  description  of  the 
total  amount  of  Plan  assets  involved  in 
cross-trade  transactions  during  the 
period,  (b)  a  description  of  Fidelity's 
cross-trade  practices,  (c)  a  statement  that 
the  Plan  fiduciary's  authorization  of 
cross-trade  transactions  may  be 
terminated  upon  receipt  by  Fidelity  of 
the  fiduciary's  written  notice  to  that 
effect,  and  (d)  a  statement  that  the  Plan 
fiduciary's  authorization  of  the  cross- 
trade  transaction  will  continue  in  effect 
unless  it  is  terminated. 

8.  The  Plans'  participation  in 
Fidelity's  cross-trading  program  through 
the  Index  Accounts  will  be  subject  to 
certain  special  conditions.  With  respect 


to  cross-trades  involving  Index 
Accounts,  the  proposed  exemption  is 
limited  to  transactions  which  take  place 
within  three  business  days  of  the 
"triggering  event"  giving  rise  to  the 
cross-trade  transaction.  A  "triggering 
event"  is  defined  as:  (1)  A  change  in  the 
composition  or  weighting  of  the  index 
underlying  an  Index  Account,  or  (2)  a 
change  in  the  overall  level  of  investment 
in  an  Index  Accoimt  as  a  result  of 
investments  and  withdrawals  made  on 
the  Fund's  opening  date  (the  regularly- 
scheduled  date  on  which  investments  in 
or  withdrawals  ft-om  an  Index  Account 
may  be  made). 

In  connection  with  cross-trade 
transactions  involving  Index  Accounts, 
Fidelity  is  also  required  to  maintain,  for 
at  least  six  years,  records  necessary  to 
enable  a  determination  of  whether  the 
conditions  of  this  exemption,  if  granted, 
have  been  satisfied.  Such  records  are  to 
be  made  available  to:  (a)  Any  duly 
authorized  employee  or  representative 
of  the  Department  or  the  Infernal 
Revenue  Service,  (b)  any  fiduciary  of  a 
Plan  participating  in  an  Index  Account 
who  has  authority  to  acquire  or  dispose 
of  the  interests  of  the  Plan  or  any  duly 
authorized  employee  or  representative 
of  such  fiduciary,  (c)  any  contributing 
employer  to  any  Plan  participating  in  an 
Index  Account  or  any  duly  authorized 
employee  or  representative  of  such 
employer,  and  (d)  any  participant  or 
beneficiary  of  any  Plan  participating  in 
an  Index  Account,  or  any  duly 
authorized  employee  or  representative 
of  such  participant  or  beneficiary. 

9.  The  Plans  participation  in 
Fidelity's  cross-trade  program  through 
the  Managed  Accounts  is  also  subject  to 
certain  special  conditions.  In  addition  to 
requiring  a  general  authorization  of  a 
Plan's  participation  in  Fidelity's  cross- 
trade  program,  an  independent  fiduciary 
of  each  Plan  with  assets  in  a  Managed 
Account  must  specifically  authorize 
each  cross-trade  transaction  involving 
that  Managed  Account.  Any  such 
authorization  is  effective  only  for  a 
period  of  three  busi'^ess  days  and  will 
be  subject  to  pricing .  nd  volume 
'initations,  described  below.  The 
authorization  to  proceed  with  the 
transaction  may  be  either  oral  or 
written.  If  a  cross-trade  transaction  is 
authorized  orally  by  an  independent 
fiduciary.  Fidelity  will  provide  a  written 
confirmation  of  such  authorization  in  a 
manner  reasonably  calculated  to  be 
received  by  such  independent  fiduciary 
within  one  business  day  of  such 
authorization.  Subsequently,  after  the 
cross-trade  transaction  is  consummated, 
the  Plan  fiduciary  will  be  sent  a  written 
confirmation  of  the  cross-trade, 
including  the  price  at  which  it  was 


executed,  within  ten  days  of  the 
completion  of  the  transaction. 

A  cross-tradfe  transaction  will  be 
effected  on  behalf  of  a  Managed 
Account  only  where  the  trade  involves 
less  than  five  percent  of  the  aggregate 
average  daily  trading  volume  for  the 
securities  involved  in  the  transaction  for 
the  week  immediately  preceding  the 
authorization  of  the  transaction.  A 
cross-trade  transaction  may  exceed  this 
limit  only  by  express  written  or  oral 
authorization  of  an  independent 
fiduciary  on  behalf  of  the  Plans  affected 
by  the  transaction.  With  respecl  to 
pricing,  a  cross-trade  may  not  be  made 
at  a  price  which  differs  by  more  than  ten 
percent  from  the  price  at  the  close  on 
the  day  before  specific  authorization 
was  provided  by  an  indef>endent 
fiduciary. 

10.  Fidelity  represents  that  it  is 
conceivable  that  situations  will  arise  in 
which  it  will  be  necessary  to  allocate 
cross-trade  opportunities  among  several 
client  accounts.  In  this  regard,  the 
applicant  represents  that  the  issues 
presented  in  allocating  c-oss-trade 
opportunities  among  client  accounts  are 
no  different  than  the  issues  which 
Fidelity  must  face  daily  in  determining 
the  allocation  of  limited  investment 
opportunities  among  client  accounts. 
Fidelity  represents  that  it  will  make 
these  decisions  considering  all  the 
relevant  facts  and  circumstances  in  a 
manner  which  it  believes  to  be 
consistent  with  its  fiduciary 
responsibilities  under  the  Act  and 
which  is  equitable  to  all  accounts 
involved  in  such  allocation  decisions. 
Fidelity  will  consider,  among  other 
things  the  relative  liquidity  needs  of  the 
client  accounts,  the  compKJsition  of  the 
portfolios  and  the  number  of  cross-trade 
opportunities  which  have  been  made 
available  to  the  client  accounts.  In  this 
regard.  Fidelity  does  not  believe  than 
any  automatic  allocation  system  would 
be  appropriate  because  it  would 
interfere  with  the  proper  discharge  of 
the  fiduciary  duties  of  an  investment 
manager.* 

1 1.  In  summary,  the  applicant 
represents  that  the  proposed 
transactions  satisfy-  the  criteria  of 
section  408(a)  of  the  Act  for  the 
following  reasons:  (a)  An  independent 
Plan  fiduciary  must  provide  written 
authorization,  terminable  at  will  and 
without  penalty,  for  each  Plan's 
participation  in  the  cross-trading 
program;  (b)  Each  Managed  Account 
cross-trade  transaction,  which  must 


•  The  Department  is  not  proposing,  nor  is  the 
applicant  requesting,  any  relief  for  any  prohibited 
transaction  which  may  atise  from  Fidelity's 
allocation  of  investment  opportunities  among 
accounts  over  which  it  has  investment  discrRlion. 
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satisfy  certain  price  and  volume 
requirements,  must  be  specifically 
authorized  orally  or  in  writing  by  the 
independent  fiduciary  of  each  Plan 
affected  by  the  transaction;  (c)  Cross-  * 
trades  involving  Index  Accounts  will 
result  solely  from  "triggering  events" 
and.  Fidelity  will  maintain  records 
necessary  to  determine  the  Index 
Accounts'  compliance  with  the 
conditions  of  the  exemption;  (d)  All 
cross-trades  will  be  executed  at  the 
current  market  price  for  the  security  on 
the  date  of  the  transaction;  (e)  AH 
securities  involved  in  cross  trades  will 
be  ones  for  which  there  is  a  generally 
recognized  market:  (f)  Fidelity  will 
receive  no  fees  or  commissions  as  a 
result  of  the  proposed  cross  trades;  (g) 
Plans  participating  in  the  cross-trading 
program  will  realize  savings  due  to 
eliminated  brokerage  commissions;  (h) 
The  Plans  participating  in  the  cross- 
trade  program  will  be  large  Plans,  with 
assets  of  at  least  $25  million;  and  (i)  The 
Plans  participating  in  the  cross-trade 
program  will  not  include  any  Plan 
established  or  maintained  by  Fidelity  or 
its  affiliates. 

FOR  fUKTHER  INFORttATION  CONTMH': 
Ronald  Willett  of  the  Department, 
telephone  (202)  219-6881.  (This  is  not 
a  toil-free  nimiber.) 

Retirement  Plan  for  Employees,  Hokum 
Bakery,  Inc.  (the  Plan]  Located  in 
Phoenix,  AZ 

(Application  ^4o.  D-94571 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836,  32847.  August  10, 1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a),  406  (b)(1) 
and  (b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  through  (E)  of  the  Code, 
shall  not  apply  to  the  proposed  sale  (the 
Sale)  by  the  Plan  of  certain  improved 
real  property  (the  Property)  to  Holsum 
Bakery.  Ixu:.  (the  Employer),  a  party  in 
interest  with  respect  to  the  Plan. 

This  proposed  exemption  is 
conditioned  upon  the  following 
requirements:  (1)  The  Sale  is  a  one-time 
cash  transaction;  (2)  the  Plan  is  not 
required  to  pay  any  commissions,  costs 
or  other  expenses  in  connection  with 
this  transaction;  (3)  the  Property  is 
appraised  by  qualified,  independent 
appraisers;  (4)  the  sales  price  for  the 
Property  is  the  greater  of  either,  (a) 
$250,000.  representing  the  original 


amount  paid  by  the  Plan  at  the  time  of 
acquisition:  or  (b)  its  fair  market  value 
on  the  date  of  the  Sale;  (5)  an 
independent,  qualified  fiduciary,  who 
has  made  an  initial  determination  that 
the  proposed  sale  is  appropriate  for  the 
Plan,  monitors  its  terms  for  the  Plan; 
and  (6)  within  ninety  days  of  the 
publication  in  the  Federal  Register  of 
the  grant  of  this  notice  of  proposed 
exemption,  the  Employer  files  Forms 
5330  with  the  Internal  Revenue  Service 
(the  Service)  and  pays  all  applicable 
additional  excise  taxes  that  are  due  by 
reason  of  the  prohibited  lease 
transactions. 

Sunmiary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  benefit  plan 
sponsored  by  the  Employer.  The 
Employer,  an  Arizona  corporation, 
engages  primarily  in  the  business  of 
preparing  and  distributing  breed  and 
other  bakery  products.  As  of  December 
31. 1992.  the  Plan  had  146  participants 
and  total  assets  of  $1391.210.  The 
trustee  of  the  Plan  is  Bank  One,  Arizona, 
N.A.,  formerly  known  as  Valley 
National  Bank  of  Arizona,  N.A.  (the 
Trustee).  The  Trustee  possesses  the  sole 
investment  authority  for  the  Plan  with 
respect  to  this  asset. 

2.  Effective  December  31. 1989.  the 
Employer  "froze"  the  Plan  and 
discontinued  future  benefits  accruals 
under  the  Plan,  providing  retirement 
benefits  for  service  after  that  date 
through  a  401(k)  plan.  On  June  24. 1993. 
the  Trustee  applied  to  the  Internal 
Revenue  Service  (the  Service)  for  a 
ruling  to  the  effect  that  the  termination 
of  the  Plan  would  not  adversely  affect 
its  tax-qualified  status. 

3.  In  order  to  enable  final 
distributions  to  the  participants,  the 
assets  of  the  Plan  must  be  liquidated. 
Among  the  Plan's  assets  is  the  Property, 
which  consi.sts  of  a  single-story,  grade- 
level  industrial  building  situated  on  a 
37,500  square-foot  parcel  of  land  located 
at  17815  North  25th  Avenue.  Phoenix, 
Arizona.  Adjacent  to  the  Property  is  a 
parcel  of  land  owned  by  the  Employer. 
In  1985,  the  Plan  acquired  the  Property 
from  the  Employer  (the  Purchase)  for 
the  total  cash  consideration  of  $250,000 
pursuant  to  the  terms  and  conditions  of 
prohibited  Transaction  Exemption  (PTE) 
85-130.  which  was  issued  by  the 
Department  on  )uly  26, 1985  at  50  FR 
30544.7  Under  PTE  85-130.  the  Trustee, 
as  the  independent,  qualified  fiduciary, 
provides  exclusive  representation  of  the 
Plan's  interests  under  the  Lease  with  the 


'On  May  IS.  1984.  Warren  L  SMrl«s.  STA.  ASA 
of  Searles  A  Campbell,  real  estate  appraiser  and 
consuhants  located  in  Sconsdale.  Arizona  placed 
the  fair  market  value  of  (he  Property  at  $280,000 
and  its  fair  market  rental  value  at  K8J97. 


Employer.  In  sucR  capacity,  the  Trustee 
has  monitored  the  Lease  on  behalf  of  the 
Plan. 

Contemporaneously  with  its 
acquisition  of  the  Property,  the  Plan,  as 
permiflfed  by  PTE  85-130,  commenced 
leasing  the  property  to  the  Employer  for 
an  initial  annual  rental  of  $30,600  under 
the  terms  of  a  written  lease  (the  Lease) 
having  a  five-year  duration.  The  Lease 
provides  for  annual  adjustments  of  the 
rental  based  upon  the  "All  Urban 
Index"  of  the  Consumer  Price  Index 
(CPI).  However,  in  no  event  shall  the 
rental  rate  be  less  than  the  initial  rate  of 
$30,600  per  annum.  PTE  85-130  also 
provides  that  the  Employer  pay  all  costs 
relating  to  the  Property,  including 
maintenance,  utilities,  taxes,  and 
insurance. 

In  accordance  with  the  terms  of  the 
Lease,  and  as  further  authorized  under 
PTE  85-130.  the  Employer  is  permitted 
to  renew  the  Lease  for  up  to  two 
sucxessive  periods  of  five  years  each. 
On  August  31.  1990.  the  Employer 
renewed  the  Lease  for  an  additional  five 
years  through  September  15. 1995.  The 
Employer  represents  that  it  has  the  right 
to  renew  the  Lease  through  September 
2000. 

At  present,  the  Employer  pays  the 
Plan  a  monthly  rental  of  $3,326  and  has 
paid  $279,540  in  rental  as  of  September 
1993.  The  Employer  represents  that  all 
payments  under  the  Lease  have  been 
paid  in  a  timely  manner  and  there  have 
never  been  any  defaults  or 
delinquencies  by  the  Employer  other 
than  as  described  below  (see  Item  #4 
below). 

4.  An  audit  of  the  Plan  by  the  Los 
Angeles  Area  office  of  the  Department 
(the  Area  Office)  disclosed  that  the  t'lan 
had  paid  real  estate  taxes,  licensing  fees, 
and  one  appraisal  fee  between 
September  23. 1985  and  October  28. 
1991.  In  this  regard,  the  Plan's  Advi.sory 
Committee  received  written  notification 
from  the  Area  Office  on  May  26, 1993 
that  certain  provisions  of  PTE  85-130 
requiring  the  Employer  pay  all  costs 
relating  to  the  Property,  including 
maintenance,  utilities,  taxes  and 
insurance  had  been  violated,  resulting 
in  prohibited  transactions.  By  letter 
dated  October  21. 1992.  the  Area  Office 
stated  that  on  August  27, 1992,  the 
Employer  reimbursed  the  Plan  in  the 
amount  of  $33,901  for  all  property- 
related  expenses,  including  lost 
opportunity  income  between  September 
23. 1985  and  July  31. 1992.  The 
Employer  also  represents  that  on 
February  2. 1993,  excise  taxes  in  the 
amount  of  $11,473  were  paid  to  the 
Service  for  the  years  ending  December 
1989, 1900  and  1991.  The  Employer 
represents  that  within  ninety  days  of  the 
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publication  in  the  Federal  Register  of 
the  grant  of  this  notice  of  proposed 
exemption,  the  Employer  will  file  Forms 
5330  with  the  Service  and  pay  all 
applicable  additional  excise  taxes  that 
are  due  by  reason  of  prohibited  lease 
transactions  from  1992  until  the  date  the 
exeniption  is  granted." 

5.  The  Employer  represents  that  it  is 
an  appropriate  purchaser  of  the  Property 
because  it  utilizes  the  Property  in  its 
daily  operations  and  is  involved  In  a 
long-term  lease  arrangement  with  the 
Plan.  In  addition,  the  Employer 
represents  that  the  proposed  transaction 
will  allow  the  Plan  to  avoid  costs 
associated  with  a  sate  to  a  third  party 
because  the  Plan  will  not  pay  any  fees 
or  commissions  in  connection  with  the 
Sale.  Therefore,  the  Employer  requests 
an  administrative  exemption  from  the 
Department  to  peimit  Holsum's 
purchase  of  the  Property  from  the  Plan 
under  the  terms  and  conditions 
described  herein. 

6.  The  Property  has  been  appraised  by 
Messrs.  Wendell  L.  Montandon.  MAI 
and  R.  John  McDonald,  Analyst, 
qualified  appraisers  aniliated  with  the 
real  estate  appraisal  firm  of  Winius 
Montandon.  Inc.  (the  Appraisers) 
located  in  Phoenix,  Arizona.  Mr. 
Montandon  represents  that  Winius 
MoQtandon.  Inc.  is  unrelated  to  and 
Independent  of  the  Employer  or  its 
affiliates.  In  an  appraisal  report  dated 
February  26, 1993,  the  Appraisers. 

ftlaced  the  fair  market  value  of  the 
eased  fee  interest  in  the  Property  at 
$210,000  as  of  February  15. 1993.« 
By  letter  dated  July  9, 1993.  Mr. 
Montandon  represented  that  the 
appraisal  took  into  consideration  any 
special  value  which  the  Property  might 
have  to  the  Employer  by  reason  of  its  . 
proximity  to  other  real  property  owned 
by  the  Employer.  Mr.  Montandon  stated 
that  the  Employer's  ownership  of 
adjacent  real  estate  did  not  impact  on 
the  fair  market  value  of  the  Property 
because  the  Employer's  existing  land  is 


*la  March  1990.  the  Tyuttee  discovered  that  it 
bad  DOI  properly  adjusted  Lease  paj-ments  to  reflect 
changes  in  the  CPI  as  required  under  ihe  terms  of 
the  Ueese  (see  «3  above]  for  all  leatn  payments  due 
^efXvmber  1, 1966  through  1969.  Accordingly  on 
)uly  IQ,  1990,  the  Eir.pioyer  made  additional  lease 
payments  of  S9.989  lo  reflect  the  increases  in  the 
monthly  Lease  payments  as  required  by  the  terms 
of  the  l.ea8e.  The  Imsieee  r(>pr«s»nt»  Ihial  the 
required  annual  rental  adtustments  have  been 
properly  Imptemented  for  the  years  be<we«n  1990 
and  1993.  The  Employer  further  represenu  that  on 
February  2, 1993.  cddition.1  excise  taxes  In  the 
amoanl  of  597  were  paid  to  the  Service  ier  the  years 
ending  December  1969  and  1990. 

*Tl)e  Appraiaers  alao  included  in  their  letter 
dated  February  26,  1993.  a  second  valuation  of  the 
Property  which  did  not  take  the  Lease  into 
conelderalion.  This  alternative  valualinn  pieced  the 
fair  market  value  of  the  iee  simple  Interes!  of  the 
Properly  at  $l«5.00a 


adequate  for  purposes  of  its  economic 
pursuits. 

Because  the  fiair  market  value  of  the 
Building  is  less  than  its  original 
purchase  price,  the  Building  will  be 
purchased  by  the  Employer  for 
$250,000.  the  original  purchase  price 
paid  by  the  Plan.  In  addition,  the  Plan 
will  not  be  required  to  pay  any  real 
estate  fees  or  commissions  in 
connection  with  the  Sale. 

7.  The  Trustee,  a  national  bank,  will 
serve  as  independent  fiduciary  for  the 
Plan  with  respect  to  the  Sale.  After  an 
evaluation  of  the  terms  of  the  Sale,  the 
Trustee  represents  that  the  Sale  is  in  the 
best  interests  of  the  Plan  and  its 
participants.  The  Sale  will  enable  the 
continuing  liquidation  of  the  Plan's 
assets  by  bcilitating  a  disposition  of  the 
Property,  without  cost  to  the  Plan,  at  a 
price  which  is  in  excess  of  the 
Property's  fair  market  value.  The 
Trustee  acknowledges  its  responsibility 
to  monitor  the  terms  of  the  Sale  on 
behalf  of  the  Plan. 

8.  In  summary,  it  is  represented  that 
the  proposed  transaction  will  satisfy  the 
statutory  criteria  for  an  exemption 
under  section  408(a)  of  the  Act  because: 
(a)  the  Sale  will  represent  a  one-time 
cash  transaction;  (b)  the  Plan  will  not  be 
required  to  pay  any  commissions,  costs 
or  other  expenses  in  coimection  with 
the  transaction;  (c)  the  Property  will  be 
appraised  by  qualified,  independent 
appraisers;  (d)  the  sales  price  for  the 
Property  will  be  the  greater  of:  (1) 
$250,000,  representing  the  original 
amount  paid  by  the  Plan  at  the  time  of 
acquisition,  or  (2)  its  fair  market  value 
on  the  date  of  the  Sale;  and  (e)  the 
Trustee,  as  an  independent  fiduciary  for 
the  Plan,  will  make  an  initial 
determination  that  the  proposed  sale  is 
appropriate  for  the  Plan  and  will 
monitor  its  terms  for  the  Plan;  and  (f) 
within  ninety  of  the  publication  in  the 
Federal  Regiisiter  of  the  grant  of  this 
notice  of  proposed  exemption,  the 
Employer  will  file  Forms  5330  with  the 
Service  and  pay  all  applicable 
additional  excise  taxes  that  are  due  by 
reason  of  the  prohibited  lease 
transactions. 

FOR  FURTHER  WfORJUATTON  C0»*TACT:  Ms. 
Kathryn  Parr  of  the  Department, 
telephone  (202)  219-8971.  (This  is  not 
a  toil-free  number.) 

W.J.  Casey  Trucking  &  Rigging  Co.,  Inc. 
Employees  Profit  Sharing  Plan  and 
Trust  (the  Plan)  Located  in  Union,  N] 

(Application  >Ja.  D-g506| 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 


and  section  4975(cK2)  of  the  Code  and 
in  accordance  yith  the  procedures  set 
forth  in  29  CFR  part  2570.  subpart  B  (55 
FR  32836,  32847.  August  10.  1990J.  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(e),  406(b)(1) 
and  (b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  through  (E)  of  the  Code, 
shall  not  apply  to:  (1)  The  proposed 
seven-year  loan  of  $300,000  (the  Loan) 
by  the  Plan  to  W.  J.  Casey  Trucking  & 
Rigging  Co..  Inc.  (the  Employer),  a  party 
in  interest  with  respect  to  the  Plan;  and 
(2)  the  proposed  personal  guarantees  of 
the  Employer's  obligations  imder  the 
Loan  by  James  P.  and  Nicholas  ).  Biondi 
(the  Biondis).  parties  in  interest  with 
respect  to  the  Plan. 

This  proposed  exemption  is 
conditioned  upon  the  following 
requirements:  (a)  All  terms  and 
conditions  of  the  Loan  are  at  least  as 
favorable  to  the  Plan  as  those  obtainable 
in  an  arm's-length  transaction  with  an 
unrelated  party;  (b)  the  Loan  vnll  not 
exceed  twenty-five  percent  of  the  Plan's 
assets  at  any  time  during  the 
transac-tion;  (c)  the  Loan  is  secured  by 
a  first  lien  interest  on  certain  equipment 
(the  Equipment),  which  has  been 
appraised  by  a  qualified,  independent 
appraiser  to  ensure  that  the  fair  market 
value  of  the  Equipment  is  at  least  200 
percent  of  the  amount  of  the  Loan;  (d) 
the  Employer's  obligations  under  the 
Locm  are  personally  guaranteed  by  the 
Biondis;  (e)  the  fair  market  value  of  the 
Equipment  remains  not  less  than  200 
percent  of  the  outstanding  balance  of 
the  Loan  throughout  the  duration  of  the 
Loan;  (f)  an  independent,  qualified 
fiduciary  determines  on  behalf  of  the 
Plan  that  the  Loan  is  administratively 
feasible,  in  the  best  interests  of  the  Plan, 
and  protective  of  the  Plan  and  its 
participants  and  beneficiaries;  and  (g) 
the  independent,  qualified  fiduciary 
monitors  compliance  with  the  terms  and 
conditions  of  the  exemption  and  the 
Loan  throughout  the  duration  of  the 
transaction,  taking  any  action  necessary 
to  safeguard  the  Plan's  interest, 
including  foreclosure  on  the  Equipment 
in  the  event  of  default. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  profit  sharing  plan 
sponsored  by  the  Employer,  a  New 
Jersey  specialty  trucking  company.  As  of 
December  31, 1992,  the  Plan  had  total 
assets  of  $3,433,553  and  twenty-one 
participant*.  The  trustees  of  the  Plan  are 
the  Biondis,  who  have  the  sole 
investment  discretion  over  the  Plan's 
assets. 

2.  The  Employer  requests  an 
administrative  exemption  from  the 
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Department  to  permit  the  Plan  to  lend 
$300,000  to  the  Employer  under  the 
terms  and  conditions  dfescribed  below. 
The  Employer  represents  that  the  Loan 
proceeds  will  be  used  to  finance  the- 
$300,000  purchase  price  of  a  new 
heavy-duty  specialized  trailer  (the 
Trailer)  manufactured  by  Industrie 
Cometto  of  Cuneo.  Italy.  The  Trailer  will 
be  utilized  by  the  Employer  in  its 
trucking  operation. 

3.  The  Loan  will  be  in  a  principal 
amount  of  $300,000.  The  applicant 
states  that  at  no  time  will  the  amount  of 
the  Loan  represent  more  than  twenty- 
five  [>ercent  of  the  Plan's  total  assets. 
The  Loan  will  be  secured  by  a  first  lien 
interest  on  the  Equipment.  The 
Equipment  consists  of  the  Trailer  and 
five  heavy-duty  trailer/trucks  (the 
Trucks)  owned  by  the  Employer.  UCC- 
1  Filing  Statements  and  a  Security 
Agreement  will  be  filed  with  the  Clerk 
of  Union  County,  New  Jersey  and  the 
Secretary  of  the  State  of  New  Jersey  to 
reflect  the  Flan's  security  interest  in  the 
Equipment.  In  addition,  the  Employer 
will  insure  the  Equipment  against 


casualty  loss  and  will  designate  the  Plan 
as  the  loss  payee  of  such  insurance.  The 
Loan  will  also  be  guaranteed  as  to 
interest  and  principal  by  the  Trustees. 
The  applicant  has  provided  financial 
statements  which  indicate  that  James  P. 
Biondi  and  Nicholas  J.  Biondi's  net 
worth  was  $2,455,517  and  $2,713,244, 
respectively,  as  of  December  31, 1992, 
exclusive  of  the  market  value  of  the 
assets  held  in  the  Plan  and  various 
individual  retirement  accounts  as  of 
such  date. 

4.  The  Loan  will  have  a  seven  year 
term  and  will  be  evidenced  by  a 
promissory  note  (the  Note).  The  Note 
will  require  the  Employer  to  make  equal 
monthly  installments  of  principal  and 
interest  amortized  over  the  seven  year 
period.  Interest  will  accrue  on  the  Loan 
at  a  fixed  rate  of  two  percentage  points 
above  the  prime  rate  of  First  Fidelity 
Bank  of  Cranford.  New  Jersey  (First 
Fidelity)  on  the  date  the  Loan  is  made. 
The  terms  of  the  Note  provide  that  the 
Loan  may  be  prepaid  in  full  without 
penalty.  The  Plan  will  not  incur  any 


fees,  commissions,  or  other  expenses  in 
connection  with  the  Loan. 

First  Fidelity  has  indicated  it  would 
charge  the  Employer  interest  equal  to  its 
prime  lending  rate  plus  one  and  one- 
halfpercentage  points  for  a  secured, 
five-year  loan  in  the  amount  of 
$300,000.  In  addition.  First  Fidelity 
states  that  it  would  charge  the  Employer 
a  facility  fee  of  one-half  of  a  percentage 
point,  making  the  overall  interest  rate 
the  prime  rate  plus  two  percentage 
points  for  such  loan. 

5.  H.  Norman  Shurts,  an  independent 
retail  salesman  for  Mack  Trucks,  Inc. 
located  in  North  Plainfield,  New  Jersey, 
appraised  the  Equipment  (the 
Appraisals).  Mr.  Shurts  represents  that 
he  has  more  than  twenty-five  years  of 
experience  in  selling  both  new  and  used 
vehicles  as  well  as  appraising  them.  In 
appraisal  reports  dated  December  30, 
1992.  Mr.  Shurts  placed  the  total  fair 
market  value  of  the  Trucks  at  $327,500. 
A  summary  of  the  fair  market  values  for 
each  Truck  as  determined  by  Mr.  Shurts 
is  as  follows: 


y 


Make 


Mack 

IMB^X  .>>■■■• 

Kenwodh 


Total 


Model 


RW633 

RW633 

RW600GK 

RW733 

548CH 


Year 


1989 
1991 
1992 
1986 
1979 


Fair  market 
value 


$45,000 
50,000 
70,000 
37.500 

125,000 


327,500 


In  an  April  21. 1993  appraisal,  Mr. 
Shurts  valued  the  Trailer,  which  is  a 
new  Cometto  4-axle  transport  module 
and  components.  Mr.  Shurts  compared 
the  Trailer  to  a  Cometto  module  unit 
#25  which  was  recently  appraised  at 
$75,000.  Taking  into  consideration  the 
additional  modifications  and 
improvements  to  the  Trailer,  Mr.  Shurts 
placed  the  fair  market  value  of  the 
Trailer  at  $300,000,  which  is  equivalent 
to  the  purchase  price.  Mr.  Shurts 
represents  that  he  has  confirmed  this 
value  with  other  users  of  this  type  of 
heavy  transport  equipment.  Thus,  the 
aggregate  fair  market  value  of  the 
Equipment  is  $627,500  (which  is  in 
excess  of  200  percent  of  the  amount  of 
the  Loan). 

6.  Roch  T.  WiUiams.  Esq..  a  partner  in 
the  law  firms  of  Snevily.  Ely,  Williams 
&  Gurrieri  located  in  Westfield,  New 
Jersey,  will  serve  as  the  independent 
qualified  fiduciary  on  behalf  of  the  Plan 
with  respect  to  the  Loan.  Mr.  Williams 
has  practiced  law  since  1958  and  has 
substantial  legal  experience  in  the  areas 
of  commercial  transactions,  wills, 
probate  and  real  estate  law.  Mr. 


Williams  represents  that  he  is  unrelated 
to  and  independent  of  the  Employer  and 
its  affiliates,  including  the  Biondis.  Mr. 
Williams  states  that  he  understands  and 
acknowledges  his  duties, 
responsibilities,  and  liabilities  in  acting 
as  a  fiduciary  with  respect  to  the  Plan, 
based  upon  consultation  with  counsel 
experienced  with  the  fiduciary 
responsibility  provisions  of  the  Act. 

Mr.  Williams  has  reviewed  the  terms 
of  the  Loan  and  all  of  the  documents 
and  relevant  information  in  connection 
with  the  Loan,  including  the  Appraisals. 
Mr.  Williams  states  that  the  terms  of  the 
Loan  compare  favorably  with  the  terms 
of  similar  transactions  between 
unrelated  parties  as  evidenced  by  the 
terms  offered  by  First  Fidelity  (see  Item 
#4).  Mr.  Williams  believes  that  the  Loan 
is  in  the  best  interests  of  the  Plan 
because  it  offers  a  guaranteed  rate  of 
return  of  two  percentage  points  above 
the  prime  rate  on  an  adequately  secured 
investment. 

Mr.  Williams  has  reviewed  the 
current  investment  portfolio  of  the  Plan 
and  considered  the  diversification  of  the 
Plan's  assets  as  well  as  the  liquidity 


needs  of  the  Plan.  Based  on  this 
analysis,  Mr.  Williams  believes  that  the 
proposed  transaction  would  be  in  the 
best  interests  of  the  Plan  and  its 
participants  and  beneficiaries  as  an 
investment  for  the  Plan's  portfolio.  Mr. 
Williams  states  that  the  Loan  would  be 
an  appropriate  and  desirable  investment 
for  the  Plan,  based  on  the  Loan's  rate  of 
return,  the  collateral  securing  the  Loan, 
the  character  and  diversification  of  the 
Plan's  other  assets,  and  the  projected 
liouidity  needs  of  the  Plan. 

Mr.  VVilliams  has  reviewed  the 
finanijial  condition  of  the  Employer  in 
order  to  establish  its  ability  to  repay  the 
Loan.  In  this  regard.  Mr.  Williams  states 
that  he  has  examined  the  most  recent 
financial  statements  for  the  Employer. 
Mr.  Williams  concludes  that  the 
Employer  will  have  sufficient  cash  to 
make  the  requisite  $4,601  monthly 
payments  as  they  fall  due  based  upon 
the  Employer's  current  profit  level,  the 
recent  satisfaction  by  the  Employer  of 
prior  indebtedness,  and  the  expected 
additional  revenues  to  be  generated  by 
the  addition  of  the  Trailer.  Mr.  Williams 
has  also  analyzed  the  financial 
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statements  for  the  Biondis  and  believes 
that  their  aggregate  net  worth  would  be 
more  than  sufficient  to  personally 
guarantee  the  Employer's  obligations 
under  the  Loan. 

Mr.  Williams  represents  that  be  will 
monitor  the  Loan  throughout  its  entire 
duration  and  will  take  any  appropriate 
action  necessary  to  protect  the  interests 
of  the  Plan  and  its  participants  and 
beneficiaries,  including  foreclosure  on 
the  Equipment  in  the  event  of  a  default. 
Mr.  Williams  will  monitor  the  condition 
and  adequacy  of  the  Equipment  as 
collateral  for  the  Loan  to  ensure  that  the 
Loan  remains  secured  by  collateral 
worth  at  least  200  percent  of  the  Loan 
at  ell  times. 

Mr.  Williams  will  monitor  the  Plan's 
assets  to  ensure  that  the  outstanding 
amount  of  the  Loan  will  at  all  times 
remain  less  than  twenty-five  percent  of 
the  Plan's  total  assets.  Mr.  Willianjs  will 
require  the  Employer  to  provide 
additional  payments  on  the  Loan  to  the 
Flan,  if  necessary,  to  reduce  the 
principal  amount  of  the  Loan  to 
maintain  the  appropriate  ratio  between 
the  outstanding  principal  balance  of  the 
Loan  and  the  Plan's  total  assets. 

Mr.  Williams  has  acknowledged  his 
responsibility  to  monitor  compliance  of 
al!  parties  with  the  terms  and  conditions 
of  the  proposed  exemption,  including 
the  twenty-five  percent  limitation. 

7.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
will  satisfy  the  statutory  criteria  for  an 
exemption  under  section  408(a)  of  the 
Act  because:  (a)  All  terms  and 
conditions  of  the  Loan  will  be  at  least 
as  favorable  to  the  Flan  as  those 
obtainable  in  an  arm's-length 
transaction  with  an  unrelated  party;  (b) 
the  amount  of  the  Loan  will  not  exceed 
twenty-five  percent  of  the  assets  of  the 
Plan;  (c)  the  Loan  will  be  secured  by 
Equipment  valued  by  Mr.  Shurts.  an 
indepeiidont  appraiser,  in  excess  of  200 
percent  of  the  amount  of  the  Loan;  (d) 
the  Employer's  obligations  under  the 
Loan  are  personally  guaranteed  by  the 
Trustees  in  their  individual  capacities; 
(e)  the  fair  market  value  of  the  collateral 
remains  not  less  than  200  percent  of  the 
outstanding  balance  of  the  Lean 
throughout  the  duration  of  the  Loan;  (f) 
Mr.  Williams,  as  the  Plan's 
independent.  quaUfied  fiduciary,  will 
determine  on  behalf  of  the  Planthat  the 
Loan  is  feasible,  in  the  best  interests  of 
the  Plan  and  protective  of  the  Plan  and 
its  participants  and  beneficiaries;  and 
(g)  Mr.  Williams  will  monitor  the  terms 
and  conditions  of  the  exemption  and  the 
Loan  throughout  the  duration  of  the 
transaction,  taking  any  action  necessary 
to  safeguard  the  Plan's  interest, 


including  foreclosure  on  the  Equipment 
in  the  event  of  default. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Kathryn  Parr  of  the  Department, 
telephone  (202)  219-8971.  (This  is  not 
a  toll-free  number.) 

David  Rothman.  M.D.  Employee's 
Pension  Plan  and  David  Rothman,  MJ). 
Employee's  ProBt  Sharing  Plan 
(collectively,  the  Plans)  Located  in 
Miami,  FL 

lApplication  Nos.  D-9575  and  D-9576| 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570.  subpart  B  (55 
FR  32836.  32847,  August  10, 1990).  If 
the  exemption  is  granted  the  restrictions 
of  sections  406(a)  and  406(bMl)  and 
(b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  through  (E)  of  the  Code 
shall  not  apply  to  the  proposed  cash 
sale  (the  Sale)  of  certain  real  property 
(the  Property)  by  the  individual 
accounts  of  David  Rothman,  M.D.  (Dr. 
Rothman)  in  the  Plans  to  Dr.  Rothman, 
a  party  in  interest  with  respect  to  the 
Plans;  provided  that  the  consideration 
paid  for  the  Property  is  no  less  than  the 
fair  market  value  of  the  Property  on  the 
date  of  the  Sale  as  determined  by  a 
qualified.  Independent  appraiser. 

Summary  of  Facts  and  Representations 

1.  The  Plans  consist  of  two  defined 
contribution  plans;  a  money  purchase 
plan  and  a  profit  sharing  plan, 
respectively.  As  of  December  31, 1992, 
the  assets  of  the  Plans  totalled  $748,166 
and  the  participants  in  each  of  the  Plans 
consisted  of  the  same  4  individuals. 
Excluding  Dr.  Rothman.  the  remaining  3 
participants  in  the  Plans  had  the  assets 
in  their  respective  individual  accounts 
invested  entirely  in  certificn'es  of 
deposit  issued  by  banks.  The  individual 
accounts  in  the  Plans  for  Dr.  Rothman 
were  invested  primarily  in  the  Property, 
which,  as  of  December  31, 1992, 
represented  approximately  76  percent  of 
the  total  assets  in  the  Plans. '« 

The  sponsoring  employer  (the 
Employer)  of  the  Plans  is  a  Florida 
professional  association  engaged  in  the 


>°Tbe  Department  no!et  thai  the  decition*  to 
acquire  and  hoW  thp  Property  are  gnverr>«d  by  the 
fiduciary  rosponsibiRly  requirements  of  pan  4. 
subtitle  B.  title  1  of  th«  Act.  hi  this  r^aril.  th« 
Department  herein  is  ttA  propoFbig  relief  fcsr  any 
violations  of  pari  4  of  the  Act  which  ra,iy  have 
arisen  as  a  result  o(  the  acquisition  and  holding  of 
the  Property.  .. 


practice  of  obstetrics  and  gjTiecology 
and  is  located  in  Miami.  Florida. 

Dr.  Rothman,  who  is  the  fiduciary  of 
the  Plans,  is  also  the  sole  officer, 
director,  and  owner  of  the  Employer. 

2.  The  Property  was  acquired  by  Dr. 
Rothman's  individual  accounts  in  the 
Plans  on  May  21. 1986,  for  the 
consideration  of  $350,000  from  an 
unrelated  person.  The  Property  consists 
of  approximately  4.328  acres  located  at 
the  NW.  Comer  of  Sunset  Dr.  and  SW. 
123rd  Avenue  in  Miami,  Dade  County, 
Florida,  and  is  vacant,  unimproved 
land.  While  the  Property  is  zoned  for 
agricultural  purposes,  the  applicant 
represents  that  zoning  variances  could 
be  obtained  for  building  religious  and 
educational  facilities  and  civic 
buildings,  but  not  for  residential 
construction.  Also,  the  applicant 
represents  that  the  Property  is  nol 
located  adjacent  to  any  property  owned 
by  a  party  in  interest  with  respect  to  the 
Plan. 

The  Property  has  been  appraised  al 
the  behest  of  Dr.  Rothman  and  his 
former  wife  at  the  time  of  their  divorce 
in  1992.  Mr.  Lee  H.  Waronker,  MAI, 
SRPA,  Certificate  No.  162  of  Waronker 
and  Associates,  Inc.  Miami,  Florida,  as 
of  July  19, 1992,  determined  that  the  feir 
market  value  of  the  Property  was 
$540  000.  Ms.  Sue  Slack,  MAI  of  Slack 
and  Johnston,  Miami,  Florida,  as  of  July 
20, 1992,  determined  that  the  fair 
market  value  of  the  Property  was 
$600,000. 

3.  The  applicant  represents  thai  the 
Property  is  subject  to  a  Qualified 
Domestic  Relations  Order  (QDRO). 
entered  August  4. 1993.  by  the  Orcuil 
Court  of  the  11th  Judicial  Qrcuit  in  and 
for  Dade  County,  Florida.  The  QDRO 
states,  inter  alia,  thai  the  court  entered 
a  final  judgment  on  August  21.  1992. 
dissolving  the  marriage  between  Dr. 
Rothman  and  Lidya  Rothman  (now 
known  as  Lidya  Abramovici;  hereinafter 
referred  to  as  Lidya  Abramovici)  and  the 
court  approved  a  Marital  Settlement 
Agreement  (the  Agreement),  dated 
August  3, 1992,  between  the  parties." 
The  Agreement  requires,  inter  alia,  that 
the  entry  of  a  QDRO  provide  for  the 
division  and  deposition  of  the  accrued 
benefits  due  Dr.  Rothman  under  the 
Plans.  As  a  consequence  of  the  QDRO. 
the  Property  is  to  be  either  sold  lo  the 
highest  bidder  and  the  pnx-,eeds  divided 
equally  between  Lidya  Abramovici. 
individually,  and  Dr.  Rothman's 
individual  accounts  in  the  Plans;  or  the 
Plans  are  to  convey  a  one-half  interest 

in  Lhe  Property  to  Lidya  Abramovici. 
The  QDRO  also  provides  that  both  Dr 


"  Lidva  Ab.-amovici  is  nol  a  participanl  in  Iht 
Plans. 
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Rothman  and  Lldya  Abramovici  are 
entitled  to  bid  for  tbe  Property  against 
each  other  or  any  other  individuals. 

4.  The  applicant  seeks  an  exemption 
from  the  prohibited  transaction 
provisions  of  the  Act  so  that  the 
Property  may  be  sold  to  Dr.  Rothman, 
provided  that  he  is  the  highest  bidder: 
and  so  that  the  proceeds  from  the  Sale 
mayt>e  divided  equally  between  Lidya 
Abramovici  and  Dr.  Rothman's 
individual  accounts  in  the  Plans  as 
required  by  the  QDRO.  The  bidding  will 
be  conducted  either  in  the  office  of  Dr. 
Rothman's  attorney  or  in  the  office  of 
Lidya  Abramovici's  attorney.  The 
applicant  represents  that  on  the  date  of 
the  Sale  a  determination  of  the  fair 
market  value  of  the  Property  will  be 
made  by  a  qualified,  independent 
appraiser;  and  the  Plans  will  only 
accept  a  bidding  offer  as  consideration 
for  the  Sale  that  is  not  less  than  the  fair 
market  value.  Dr.  Rothman  intends  to 
begin  the  bidding  process  with  a  bid  in 
excess  of  $800,000.  In  addition,  the 
applicant  represents  that  the  Plans  will 
receive  cash  in  consideration  for  the 
Sale  and  the  Plans  will  not  incur  any 
costs  or  expenses  from  the  Sale. 

Furthermore,  the  applicant  represents 
that  not  only  will  the  QDRO  be 
complied  with  by  the  Sale;  but,  the 
individual  accounts  of  Dr.  Rothman  in 
the  Plans  will  be  able  to  diversify  their 
investments,  creating  a  greater  liquidity 
with  income-producing  assets. 

5.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
will  satisfy  the  statutory  criteria  for  an 
exemption  imder  section  408(a)  of  the 
Act  because:  (a)  The  proposed  Sale  will 
be  a  one-time  transaction  for  cash;  (b) 
the  Plans  will  not  pay  any  real  estate 
commissions  or  fees  and  will  not  incur 
any  other  costs  or  expenses  from  the 
transaction;  (c)  the  Plans  will  not 
receive  any  amount  that  is  less  than  the 
fair  market  value  of  the  Property  as 
determined  by  a  qualified,  independent 
appraiser  on  the  date  of  the  Sale;  and  (d) 
[>r.  Rothman,  who  is  the  only 
participant  of  the  Plans  that  will  be 
affected  by  the  proposed  transaction, 
desires  that  the  transaction  be 
consummated. 

Notice  to  Interested  Persons:  Since  Dr. 
Rothman  is  the  only  participant  affected 
by  the  proposed  transaction,  there  is  no 
need  to  distribute  notice  to  interested 
persons.  Comments  and  requests  for  a 
hearing  must  be  received  by  the 
Department  within  30  days  after 
publication  of  this  notice  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
C.E.  Beaver  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 


General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  of 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/ or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act.  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete  and 
accurately  describe  all  material  terms  of 
the  transaction  which  is  the  subject  of 
the  exemption.  In  the  case  of  continuing 
exemption  transactions,  if  any  of  the 
material  facts  or  representations 
described  in  the  application  change 
after  the  exemption  is  granted,  the 
exemption  will  cease  to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  change,  application  for  a  new 
exemption  may  be  made  to  the 
Department. 


Signed  at  Washington,  DC,  this  7th  day  of 
December.  1993. 
Ivan  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration. 
IFR  DoC»  93-30253  Filed  12-9-93;  8:45  am) 

BtLUNC  COM  4Sie-I»-^ 


NATIONAL  SCIENCE  FOUNDATION 

Office  of  Polar  Programs;  Permit 
Issued  Under  the  Antarctic 
Conservation  Act  of  1978 

AGENCY:  National  Science  Foundation. 
ACTION:  Notice  of  permits  issued  under 
the  Antarctic  Conservation  Act  of  1978, 
Public  Law  95-541. 

SUMMARY:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permits  issued  under  the 
Antarctic  Conservation  Act  of  1978. 
This  is  the  required  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  F.  Forhan,  Permit  Office.  Office 
of  Polar  Programs.  National  Science 
Foundation.  Washington,  DC  20550. 
SUPPLEMENTARY  INFORMATION:  On 
November  5, 1993  the  National  Science 
Foundation  published  a  notice  in  the 
Federal  Register  of  permit  applications 
received.  Permit  for  taking,  was  issued 
to  Antarctic  Support  Associates  on 
December  3, 1993. 

Thomas  F.  Forhan 

Permit  Officer. 

(PR  Doc.  93-30160  Filed  12-»-93:  8:45  am) 

BILUNQ  COOC  79S6-01-M 


Antarctic  Conservation  Act  of  1978; 
Permit  Modification 

AGENCY:  National  Science  Foundation. 
SUMMARY:  The  Foundation  modified  a 
permit  to  conduct  activities  regulated 
under  the  Antarctic  Conservation  Act  of 
1978  (Pub.  L.  95-541;  Code  of  Federal 
Regulations  title  45,  part  670). 

FOR  FURTHER  INFORMATION  CONTACT: 
Guy  G.  Guthridge,  202-357-7817. 
Permit  Office.  Office  of  Polar  Programs. 
National  Science  Foundation.  Arlington, 
Virginia  22230. 

Applicant:  Gerald  L.  Kooyman, 
Scripps  Institution  of  Oceanography, 
University  of  California.  San  Diego. 

Description  of  Permit  and 
Modification:  The  Foundation  issued  a 
permit  to  Dr.  Kooyman,  an  ornithologist, 
on  20  November  1993  after  posting  a 
notice  in  the  19  October  1993  Federal 
Register.  Public  comments  were  not 
received.  The  permit  allows  hand 
capture  and  release  of  emperor  penguins 
at  three  antarctic  locations  to  glue  depth 
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and  velocity  recorders  and  transmitters 
to  the  back  feathers  between  the  wings. 
The  devices  are  removed  during  a 
second  capture.  The  permit  also  allows 
approach  to  emperor  penguins  in  the 
Site  of  Special  Scientific  Interest  at  Cape 
Crozier  to  count  chicks  and  adults.  The 
study,  United  States  Antarctic  Program 
project  S-026,  enables  comparison  of 
foraging  effort  and  breeding  success  and 
is  a  basis  for  observing  emperor 
penguins  as  environmental  monitors  in 
the  Ross  Sea  area. 

The  modification,  issued  on  2 
December  1993,  allows  capture  and 
release  of  emperor  penguins  at  Cape 
Crozier  for  the  same  study  as  at  the 
other  three  sites.  The  number  of  birds  to 
be  captured  and  released  remains  40. 
same  as  in  the  original  permit.  Cape 
Crozier  is  designated  a  Site  of  Special 
Scientific  Interest  for  such  studies  as 
this.  The  site's  management  plan  will  be 
followed.  Adding  the  fourth  site  will 
increase  the  validity  of  the  study. 

Location:  Cape  Crozier,  Antarctica. 

Dates:  11/20/93-12/31/94. 
Guy  G.  Guthridge, 

Permit  Office,  Office  of  Polar  Programs. 
[PR  Doc.  93-30161  Piled  12-9-93;  8:45  am} 

BtLUNG  COOC  79SS-«f-M 

Permit  Issued  Under  the  Antarctic 
Conservation  Act  of  1978 

AGENCY:  National  Science  Foundation. 

ACTION:  Notice  of  permits  issued  under 
the  Antarctic  Conservation  Act  of  1978, 
Public  Law  95-541. 

SUMMARY:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permits  issued  under  the 
Antarctic  Conservation  Act  of  1978. 
This  is  the  required  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  F.  Forhan,  Permit  Office,  Office 
of  Polar  Programs,  National  Science 
Foundation.  Washington.  DC  20550. 

SUPPLEMENTARY  INFORMATION:  On 
November  5. 1993  the  National  Science 
Foundation  published  a  notice  in  the 
Federal  Register  of  permit  applications 
received.  Permit  to  enter  specially 
protected  area  and  enter  site  of  special 
scientific  interest,  was  issued  to  the  Dr. 
Colin  M.  Harris  on  December  6, 1993. 
Tbomas  F.  Forhan, 

Permit  Officer,  Office  of  Polar  Programs. 
[FR  Doc  93-30175  Filed  12-»-93;  845  am] 
BIUMQ  COOC  TSSS-Ot-M 


NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordkeeping  Requirements:  Office 
of  Management  and  Budget  (OMB) 
Review 

AGENCY:  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  the  O.MB  review  of 
information  collection. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

1.  Type  of  submission,  new,  revision 
or  extension:  New. 

2.  The  title  of  the  information 
collection:  Applicant  Self-Assessment. 

3.  The  form  number,  if  applicable: 
NRC  Form  563. 

4.  How  often  the  collection  is 
required:  The  Applicant  Self- 
Assessment  will  be  requested  from 
basically  qualified  external  applicants 
applying  for  engineering  and  scientific 
positions  at  the  time  their  initial 
application  is  received  in  the  NRC's 
Office  of  Personnel. 

5.  Who  will  be  required  or  asked  to 
report:  Basically  qualified  external 
applicants  applying  for  engineering  and 
scientific  positions  with  the  NRC. 

6.  An  estimate  of  the  number  of 
annual  responses:  1,500. 

7.  An  estimate  of  the  total  number  of 
annual  hours  needed  to  complete  the 
requirement  or  request:  125  (five 
minutes  per  response). 

8.  Section  3504(h),  Public  Law  96- 
511:  Not  applicable. 

9.  Abstract:  The  Applicant  Self- 
Assessment  will  be  used  to  collect 
uniform  information  fi-om  external 
applicants  as  to  which  technical 
specialties  they  possess  that  are  unique 
to  the  needs  of  the  NRC.  This 
information  will  be  reviewed  by  Office 
of  Personnel  staff  and  used  to  match 
applicants'  technical  specialties  with 
those  required  by  selecting  officials 
when  an  engineering  or  scientific 
position  vacancy  is  to  be  filled. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  fhiblic  Document  Room,  2120  L 
Street  NW.  (Lower  Level),  Washington, 
DC  20555. 

Comments  and  questions  should  be 
directed  by  mail  to  the  OMB  reviewer: 
Tim  Hunt,  Office  of  Information  and 
Regulatory  Affairs  (3150-        ).  NEOB- 
3019,  Office  of  Management  and  Budget, 
Washington,  DC  20503. 


Comments  can  also  be  submitted  by 
telephone  at  (a02)  395-3084. 

NRC  Clearance  Officer  is  Brenda  Jo 
Shehon,  (301)  492-8132. 

Dated  at  Bethesda,  Maryland,  this  1st  day 
of  December,  1993. 

For  the  Nuclear  Regulatory  Commission 

Gerald  F.  Cronfbrd. 

Designated  Senior  Official  for  Information 

Besources  Management. 

IFR  Doc.  93-30157  Filed  12-9-93;  845  ami 

BILLING  COOC  75M-01-M 


[Docket  No.  50-302] 

Florida  Power  Corp.  Crystal  River  Unit 
3;  Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
72,  issued  to  Florida  Power  Corporation 
(FPC,  the  licensee),  for  operation  of 
Crystal  River,  Unit  3,  (CR-3)  located  in 
Citrus  County,  Florida. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  amendment  will 
replace  the  existing  Technical 
Specifications  (TS)  in  their  entirety  with 
the  Improved  Technical  Specifications 
(ITS).  "The  proposed  action  is  in 
accordance  with  the  licensee's 
amendment  request  dated  August  25, 
1989. 

The  Need  for  the  Proposed  Action 

It  has  been  recognized  that  nuclear 
safety  in  all  plants  would  benefit  from 
improvement  and  standardization  of  TS. 
The  "NRC  Interim  Policy  Statement  on 
Technical  Specification  Improvements 
for  Nuclear  Power  Reactors,"  (Federal 
Register  52  FR  3788,  February  6. 1987) 
and  later  the  Final  Policy  Statement, 
formalized  this  need.  To  facilitate  the 
development  of  individual  ITS,  each 
reactor  vendor  owners  group  (OG)  and 
the  NRC  staff  developed  standard 
Technical  Specifications.  For  Babcock  & 
Wilcox  (B&W)  plants,  the  standard  TS 
(STS)  is  NUREG-1430,  which  formed 
the  basis  of  the  CR-3  ITS.  The  NRC 
Committee  to  Review  Generic 
Requirements  (CRGR)  reviewed  the  STS 
and  made  note  of  the  safety  merits  of  the 
STS  and  indicated  its  support  of 
conversion  by  operating  plants  to  the 
STS. 

Description  of  the  Proposed  Change 

The  proposed  revision  to  the  TS  is 
based  on  NUREG-1430  and  on  guidance 
provided  in  the  Policy  Statement.  Its 
objective  is  to  completely  rewrite, 
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refonnat.  and  streamline  the  existing 
TS.  Emphasis  is  placed  on  human 
factors  principles  to  improve  clarity  and 
understanding.  The  Bases  section  has 
been  significantly  expanded  to  clarify  ' 
and  better  explain  the  purpose  and 
foundation  of  each  specification.  In 
addition  to  NUREG-1430,  portions  of 
the  existing  TS  were  also  used  as  the 
basis  for  the  ITS.  Plant-specific  issues 
(unique  design  features,  requirements, 
and  operating  practices)  were  discussed 
at  length  with  the  licensee,  and  generic 
matters  with  the  licensee  and  the  B&W 
and  other  OGs. 

The  proposed  changes  from  the 
existing  TS  can  be  grouped  into  four 
general  categories,  as  follows: 

Non-Technical  (administrative) 
changes  were  intended  to  make  the  ITS 
easier  to  use  for  plant  operations 
personnel  They  are  purely  editorial  in 
nature  or  involve  the  movement  or 
reformat  of  requirements  without 
affecting  technical  content.  Every 
section  of  the  CR-3  TS  has  undergone 
these  types  of  changes.  In  order  to 
ensure  consistency,  the  NRC  staff  and 
FPC  have  used  NRC-1430  as  guidance 
to  reformat  and  make  other 
adifiinistrative  changes. 

Relocation  of  requirements  includes 
items  that  were  in  the  existing  CR-3  TS. 
but  did  not  meet  the  criteria  set  forth  in 
the  Policy  Statement  for  inclusion  in 
TS.  In  general,  the  proposed  relocation 
of  items  in  the  CR-3  TS  to  the  Final 
Safety  Analysis  Report  (FSAR), 
appropriate  plant-specific  programs, 
procedures,  and  ITS  Bases  follows  the 
guidance  of  the  B&W  STS,  NUREG- 
1430.  Once  these  items  have  been 
relocated  by  removing  them  from  the  TS 
to  other  licensee-controlled  documents, 
the  licensee  may  revise  them  under  the 
provisions  of  10  CFR  50.59  or  other  NRC 
staff-approved  control  mechanisms 
which  provide  appropriate  procedural 
means  to  control  changes. 

More  restrictive  requirements  are 
those  proposed  CR-3  ITS  items  that  are 
either  more  conservative  than 
corresponding  requirements  in  the 
existing  CR-3  TS.  or  are  additional 
restrictions  which  are  not  in  the  existing 
CR-3  TS.  but  are  contained  in  NUREG- 
1430.  Examples  of  more  restrictive 
requirements  include:  placing  a 
Limiting  Condition  of  Operation  (LCO) 
on  plant  equipment  which  is  not 
required  by  the  present  TS  to  be 
operable;  more  restrictive  requirements 
to  restore  inoperable  equipment;  and 
more  restrictive  surveillance 
requirements. 

Less  restrictive  requirements  are 
relaxations  of  corresponding 
requirements  in  the  existing  CR-3  TS 
which  provided  little  or  no  safety 


benefit  or  placed  unnecessary  burden  on 
the  licensee.  These  relaxations  were  the 
result  of  generic  NRC  action  or  other 
analyses.  They  have  been  justified  on  a 
case-by-case  basis  for  CR-3  as  described 
in  the  Safety  Evaluation  to  be  issued 
with  the  license  amendment,  which  will 
be  noticed  in  the  Federal  Register. 
Examples  of  such  requirements  are: 
Modification  of  the  Axial  Power 
Imbalance  TS  to  be  consistent  with 
NUREG-1430  and  the  current  staff 
position;  and  modification  of  action 
requirements  on  quadrant  power  lilt  to 
achieve  consistency  between  the  FSAR 
and  the  TS. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  revision  to 
the  TS.  Changes  which  are 
administrative  in  nature  have  been 
found  to  have  no  efTect  on  technical 
content  of  the  TS.  and  are  acceptable. 
The  increased  clarity  and  understanding 
these  changes  bring  to  the  TS  are 
expected  to  improve  the  operator's 
control  of  the  plant  in  normal  and 
accident  conditions. 

Relocation  of  requirements  to  other 
licensee-controlled  documents  does  not 
change  the  requirements  themselves. 
Future  changes  to  these  requirements 
may  be  made  by  the  licensee  under  10 
CFR  50.59  or  other  NRC-approved 
control  mechanisms,  which  assure 
continued  maintenance  of  adequate 
requirements.  All  such  relocations  have 
been  found  to  be  in  conformance  with 
the  guidelines  of  NUREG-1430  and  the 
Policy  Statement,  and,  therefore,  to  be 
acceptable. 

Changes  involving  more  restrictive 
requirements  have  been  found  to  be 
acceptable. 

Changes  involving  less  restrictive 
requirements  have  been  reviewed 
individually.  When  requirements  have 
been  shown  to  provide  little  or  no  safety 
benefit  or  to  place  unnecessary  burden 
on  the  licensee,  their  removal  from  the 
TS  was  justified.  In  most  cases, 
relaxations  previously  granted  to 
individual  plants  on  a  plant-specific 
basis  were  the  result  of  a  generic  NRC 
action,  or  of  agreements  reached  during 
discussions  with  the  OG  and  found  to 
be  acceptable  for  CR-3.  Generic 
relaxations  contained  in  NUREG-1430 
have  also  been  reviewed  by  the  NRC 
staff  and  have  been  found  to  be 
acceptable. 

In  summary,  the  proposed  revision  to 
the  TS  was  found  to  provide  control  of 
plant  operations  such  that  reasonable 
assurance  will  be  provided  that  the 
health  and  safety  of  the  public  will  be 
adequately  protected. 


These  TS  changes  will  not  increase 
the  probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluent  that  may  be 
released  offsite,  and  there  is  no 
signifi^nt  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
TS  amendment. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
.  amendment  involves  features  located 
entirely  within  the  restricted  areas  as 
defined  in  10  CFR  part  20.  It  does  not 
affect  non-radiological  plant  effluent 
and  has  no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant  non- 
radiological  environmental  impacts 
associated  with  the  proposed 
amendment. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
amendment,  any  alternatives  with  equal 
or  greater  environmental  impact  need 
not  be  evaluated.  The  principal 
alternative  to  the  amendment  would  be 
to  deny  the  amendment  request.  Such 
action  would  not  enhance  the  protection 
of  the  environment. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  resources  not  considered  previously 
in  the  Final  Environmental  Statement 
for  Crystal  River.  Unit  3. 

Agencies  and  Persons  Consulted 

The  NRC  staff  consulted  with  the 
State  of  Florida  regarding  the 
environmental  impact  of  the  proposed 
action. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  amendment. 

For  further  details  with  respect  to  this 
proposed  action,  see  the  licensee's  letter 
dated  August  25. 1989.  This  letter  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
The  Gelman  Building,  2120  L  Street. 
NW..  Washington,  DC  20555.  and  at  the 
local  public  document  room  located  at 
the  Coastal  Region  Library.  8619  W. 
Crystal  Street,  Crystal  River.  Florida 
32629. 
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Deled  at  Rockville,  Maryland  this  3rd  day 
of  December  1993. 

For  the  Nuclear  Regulatory  Commission. 
Bart  C.  Buckley, 

Acting  Director,  Project  Directorate  11-2, 
Division  of  Reactor  Projects— l/II.  Office  of 
Nuclear  Reactor  Regulation. 
|FR  Doc.  93-30180  Filed  12-9-93;  845  am) 
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[Docket  No.  50-302] 

Florida  Power  Corp.;  issuance  of 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  No.  148  to  Facility 
Operating  License  No.  DPR-72  issued  to 
Florida  Power  Corporation  (the 
licensee),  which  revised  the  Technical 
Specifications  for  operation  of  Crystal 
River,  Unit  No.  3,  located  in  Citrus 
County.  Florida.  The  amendment  is 
effective  as  of  the  date  of  issuance. 

The  amendment  revises  the 
containment  integrity  section  3/4.6.1  of 
the  existing  Technical  Specifications.  It 
is  comprised  of  that  portion  of  the 
Improved  Technical  Specifications 
requested  by  an  application  dated 
August  25, 1989.  Separate  issuance  of 
this  portion  was  requested  by  the 
licensee  in  a  letter  dated  October  25. 
1993. 

The  apphcation  for  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register 
on  November  8. 1989  (54  FR  46998).  No 
request  for  hearing  or  petition  for  leave 
to  intervene  was  filed  following  this 
notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  Environmental  Impact 
Statement.  Based  upon  the 
Environmental  Assessment,  the 
Commission  has  concluded  that  the 
issuance  of  this  amendment  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment  (58  FR 
60468). 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  dated  August  25, 1989.  as 
supplemented  October  25, 1993.  (2) 


Amendment  No.  148  to  License  No. 
DPR-72.  (3)  the  Commission's  related 
Safety  Evaluation,  and  (4)  the 
Commission's  Environmental 
Assessment.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  E)ocument  Room, 
the  Gelman  Building.  2120  L  Street 
NW..  Washington.  DC  20555.  and  at  the 
local  public  document  room  located  at 
the  Coastal  Region  Library,  8619  W. 
Crystal  Street,  Crystal  River,  Florida 
32629. 

Dated  at  Rockville,  Maryland,  this  3rd  day 
of  December  1993. 

For  the  Nuclear  Regulatory  Commission. 
Harley  Silver, 

Senior  Project  Kf onager.  Project  Directorate 

11-2,  Division  of  Reactor  Projects— l/II. 

IFR  Doc.  93-30181  Filed  12-»-93;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-33273;  File  No.  SR-MBS- 
93-02] 

Self-Regufatory  Organizations;  MBS 
Clearing  Corp.;  Filing  of  Proposed 
Rule  Change  Relating  to  Minimum 
Capital  Requirements  of  Broker 
Applicants  for  Membership 

December  2, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
March  3, 1993,  the  MBS  Clearing 
Corporation  ("MBS")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  (File  No.  SR-MBS-93-02)  as 
described  in  Items  I.  n,  and  III  below, 
which  Items  have  been  prepared 
primarily  by  the  self-regulatory 
organization.  On  August  12. 1993.  MBS 
filed  Amendment  N0..I  to  the  proposed 
rule  change.2  The  Commission  is 
publishing  this  notice  to  solicit 
comments  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  the  Substance 
of  the  Proposed  Rule  Change 

MBS  proposes  to  amend  Article  III, 
Rule  1,  Sec.  2  of  its  rales  concerning  the 
minimum  capital  requirements  for 
membership  of  broker  applicants. 


IL  Self-Regulatory  Organization's 
Statement  of  t^e  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  texl 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspectes  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  amend  the  minimum 
capital  requirements  for  membership  of 
broker  applicants  to  bring  the  minimum 
capital  requirements  more  in  line  with 
the  levels  of  risk  posed  by  different 
types  of  participants.  Under  the 
proposed  rule  change,  in  order  for  a 
broker  applicant  to  become  a 
participant,  they  will  be  required  to 
have  net  capital  (as  determined  in 
accordance  with  Securities  Exchange 
Act  Rule  15c3-l  3  or  in  accordance  with 
the  Government  Securities  Act  of  1986  *) 
of  not  less  than  $5,000,000. 

The  proposed  rule  change  is 
consistent  with  section  17A(b)(3)  (A) 
and  (F)  of  the  Act »  in  that  it  will 
promote  the  safeguard  of  securities  and 
funds  in  the  custody  or  control  of  MBS. 
or  for  which  it  is  responsible. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

MBS  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

MBS  has  not  solicited  written 
comments  with  respect  to  the  proposed 
rule  change,  and  none  have  been 
received. 


•15U.S.C7es(b)|l)(1988). 

>  letter  from  G«orge  T.  Simon.  Foley  *  Lardner. 
to  lack  Drogin,  Branch  Chief,  Division  of  Markel 
Regulation,  Commission  (August  12,  1993). 


M7CFR240.15C3-1. 

•Pub.  L  99-571. 100  Stal.  3208  (1986). 

'  15  U.S.C  78q-1(b)(3)  (A)  and  (F)  (1988) 
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in.  Date  of  ££EBCtiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reason  for  so  finding,  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  vkrritten  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  ^4W.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
ameodments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street  NW.. 
Washington,  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  MBS.  All  submissions  should 
refer  to  File  Number  SR-MBS-93-02 
and  should  be  submitted  by  January  3, 
1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland. 
Deputy  Secretary. 

IFR  Doc.  93-30165  Filed  12-9-93;  8:45  ami 
BIUMQ  coot  WIA-tl-ll 


[Release  No.  34-33274;  File  Nos.  600-19 
and  600-221 

Self-Regulatory  Organizations;  MBS 
Clearing  Corp.;  Filing  of  Application 
for  Extension  of  Temporary 
Registration  as  a  Clearing  Agency 

December  2, 1993. 

Notice  is  hereby  given  that  on 
November  29. 1993,  KfBS  Clearing 


Corporation  ("MBS")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
19(a)  of  the  Securities  Exchange  Act  of 
1934  ("Act").«  a  request  for  extension  of 
its  registration  as  a  clearing  agency 
under  section  17A  of  the  Act  for  a 
period  of  12  months.'  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  request  for  extension 
of  registration  from  interested  persons. 

On  February  2, 1987.  the  Commission 
granted  MBS's  application  for 
registration  as  a  clearing  agency, 
pursuant  to  sections  17A(b)  and  19(a)(1) 
of  the  Act  3  and  Rule  17Ab2-l(c) « 
thereunder,  on  a  temporary  basis  for  a 
period  of  18  months.'  Subsequently,  the 
Commission  issued  orders  that  extended 
MBS's  temporary  registration  as  a 
clearing  agency,  the  last  of  which 
extended  MBS's  registration  through 
December  31, 1993.6  MBS  provides 
clearance  and  settlement  services  for 
members  in  processing  transactions  in 
mortgage-backed  securities. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washington,  DC  20549.  Copies  of  all 
written  comments  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street  NW.,  Washington,  DC 
20549.  All  submissions  should  refer  to 
the  File  Nos.  600-19  and  600-22  and 
should  be  submitted  by  January  3. 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 

Dep  u  ty  Secretary. 

IFR  Doc.  93-30166  Filed  12-9-93:  8:45  am] 
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>  15  U.S.C  78«(a). 

2  Letter  frtxn  |.  Craig  Long,  Foley  ft  Lardner,  to  Ari 
Burstein.  Attoroey,  Division  of  Market  Regulation, 
Commission,  dated  November  29, 1993. 

a  IS  U.S.C  7aq-t(b)  and  IS  U.S.C  78B(aKl)- 

*  17  CFR  240.17Ab2-l(c). 

>  Securities  Exchange  Act  Release  No.  24046 
(February  2. 1967).  52  FR  4218  (Order  granting  MBS 
registration  as  a  clearing  agency  for  a  period  not  to 
exceed  IB  months). 

•  Securities  Exchange  Act  Release  Ho*.  25957 
(August  2. 1988).  53  FR  29537;  27079  (July  31. 
1989).  54  FR  32412;  28492  (September  28. 1990).  55 
FR  41148;  29751  (September  27, 1991).  56  FR 
50602:  and  31750  (January  21,  1993).  58  FR  6424. 

7 17  CFR  200.3O-3(a)(5O). 


[Raieaae  No.  34-33290;  FMe  No.  SR-MASD- 
93-67] 

Self-Regulatory  Organizations;  Filing 
and  Order  Granting  Accelerated 
Approyfri  of  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  Inc.,  Relating  to  an  Interim 
Extension  of  the  OTC  Bulletin  Board® 
Service  Through  February  1, 1994 

December  3, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C  78s(b)(l),  notice  is 
.  hereby  given  that  on  November  15, 
1993,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I  and 
II  below,  which  Items  have  been 
prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons  and  is 
simultaneously  approving  the  proposal. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

On  June  1, 1990,  the  National 
Association  of  Securities  Dealers,  Inc., 
("NASD")  initiated  operation  of  The 
OTC  Bulletin  Board  Service  ("OTCBB 
Service"  or  "Service")  in  accord  with 
the  Securities  and  Exchange 
Commission's  ("Commission")  approval 
of  File  No.  SR-NASD-68-19.  as 
amended.!  The  OTCBB  Service  provides 
a  real-time  quotations  medium  that 
NASD  member  firms  can  elect  to  use  to 
enter,  update,  and  retrieve  quotation, 
information  (including  impriced 
indications  of  interest)  for  securities 
traded  over-the-counter  that  are  neither 
listed  on  The  Nasdaq  Stock  Market  sm 
nor  on  a  registered  national  securities 
exchange  (collectively  referred  to  as 
"unlisted  securities").  Essentially,  the 
Service  supports  NASD  members' 
market  making  in  unlisted  securities 
through  authorized  Nasdaq  Workstation 
units.  Real-time  access  to  quotation 
information  captured  in  the  Service  is 
available  to  subscribers  of  Level  2/3 
Nasdaq  service  as  well  as  subscribers  of 
vendor-sponsored  services  that  now 
carry  OTCBB  Service  data.  The  Service 
is  currently  operating  under  interim 
approval. 2 

The  NASD  hereby  files  this  proposed 
rule  change,  pursuant  to  section  19(b)(1) 
of  the  Act  and  Rule  19b-4  thereunder. 
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<  Securities  Exchange  Act  Release  No.  27975  (May 
1. 1990),  55  FR  19124  (May  8,  1990) 

2  Securities  Exchange  Act  Release  No.  32384  (May 
28, 1993)  58  FR  31773  Qane  4. 1993). 


to  obtain  authorization  for  an  interim 
extension  of  the  Ser\'ice  through 
February  1, 1994.  During  this  interval, 
there  will  be  no  material  change  in  the 
OTCBB  Service's  operational  features, 
absent  Commission  approval  of  a 
corresponding  Rule  19b-4  filing.a 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  this  filing  is  to  ensure 
continuity  in  the  operation  of  the 
OTCBB  Service  while  the  Commission 
considers  an  earlier  NASD  rule  filing 
(File  No.  SR-NASD-92-7)  that 
requested  [>ermanent  approval  of  the 
Service.  For  the  month  ending  October 
31.  1993.  the  Service  reflected  the 
market  making  positions  of  360  NASD 
member  firms  displaying  quotations/ 
indications  of  interest  in  approximately 
4,183  imlisted  securities. 

During  the  proposed  extension, 
foreign  securities  and  American 
Depositary  Receipts  (collectively, 
"foreign/ ADR  issues")  will  remain 
subject  to  the  twice-daily,  update 
limitation  that  traces  back  to  the 
Commission's  original  approval  of  the 
OTCBB  Service's  operation.  As  a  result, 
all  priced  bids/offers  displayed  in  the 
Service  for  foreign/ ADR  issues  will 
remain  indicative. 

In  conjunction  with  the  launch  of  the 
Service  in  1990,  the  NASD  implemented 
a  filing  requirement  (under  section  4  of 
Schedule  H  to  the  NASD  By-Laws)  and 
review  procedures  to  verify  member 
firms'  compliance  with  Rule  15c2-ll 
under  the  Act.  During  the  proposed 


'Oa  July  16. 1993.  the  Commission  issued 
Securities  Exchange  Act  Release  No.  32647 
approving  an  NASD  rule  change  to  establish  real- 
time trade  reporting  requirements  for  members' 
transactions  in  OTCBB  Service-eligible  securities. 
These  new  requirements  will  take  effect  on 
December  20. 1993  and  will  support  the  price  and 
volume  reporting  requirements  under  Section  2  of 
Schedule  H  to  the  NASD  By-Laws. 


extension,  this  review  process  will 
continue  to  be  an  important  component 
of  the  NASD's  self-regulatory  oversight 
of  broker-dealers'  market  making  in 
unlisted  securities.  The  NASD  also 
expects  to  work  closely  with  the 
Commission  staff  in  developing  further 
enhancements  to  the  Service  to  fulfill 
the  market  structure  requirements 
mandated  by  the  Securities  Enforcement 
Remedies  and  Penny  Stock  Reform  Act 
of  1990  ("Reform  Act"),  particularly 
section  17B  of  the  Act.*  The  NASD 
notes  that  implementation  of  the  Reform 
Act  entails  Commission  rulemaking  in 
several  areas,  including  the 
development  of  mechanisms  for 
gathering  and  disseminating  reliable 
quotation/transaction  information  for 
"penny  stocks." 

2.  Statutory  Basis 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  sections 
llA(a)(l),  15A(b)  (6)  and  (11),  and 
section  17B  of  the  Act.  Section  llA(a)(l), 
sets  forth  the  Congressional  findings 
and  policy  goals  respecting  operational 
enhancements  to  the  securities  markets. 
Basically,  the  Congress  found  that  new 
data  processing  and  communications 
techniques  should  be  applied  to 
improve  the  efficiency  of  market 
operations,  broaden  the  distribution  of 
market  information,  and  foster 
competition  among  market  participants. 
Section  15A(b)(6)  requires,  inter  alia, 
that  the  NASD's  rules  promote  just  and 
equitable  principles  of  trade,  facilitate 
securities  transactions,  and  protect 
public  investors,  subsection  (11) 
thereunder  authorizes  the  NASD  to 
adopt  rules  governing  the  form  and 
content  of  quotations  for  securities 
traded  over-the-counter  for  the  purposes 
of  producing  fair  and  informative 
quotations,  preventing  misleading 
quotations,  and  promoting  orderly 
procedures  for  collecting  and 
disseminating  quotations.  Finally, 
section  17B  contains  Congressional 
findings  and  directives  respecting  the 
collection  and  distribution  of  quotation 
information  on  low-priced  equity 
securities  that  are  neither  Nasdaq  nor 
exchange-listed. 

The  NASD  believes  that  extension  of 
the  Service  through  February  1, 1994  is 
fully  consistent  with  the  foregoing 
provisions  of  the  Act, 


*  On  November  24. 1992.  the  NASD  Hied  an 
application  with  the  Commission  for  interim 
designation  of  the  Service  as  an  automated 
quotation  system  to  section  17B(b)  of  the  Act.  On 
December  30, 1992,  the  Commission  granted 
"Qualifying  Electronic  Quotation  System"  status  for 
the  Service  for  purposes  of  certain  penny  stocic 
rules  that  became  effective  on  January  1^  199X  The 
OTCBB  will  reuln  its  QEQS  status  for  the  term  of 
the  proposed  extension. 


B.  Self-Regulatory  Organization's 
Statement  on  Bi^rden  on  Competition 

The  NASD  believes  that  the  rule 
change  will  not  result  in  any  burden  on 
competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  NASD  requests  that  the 
Commission  find  good  cause,  pursuant 
to  section  19(b)(2)  of  the  Act,  for 
approving  the  proposed  rule  change 
prior  to  the  30th  day  after  its 
publication  in  the  Federal  Register  to 
avoid  any  interruption  of  the  Service. 
Otherwise,  the  NASD  will  be  required  to 
suspend  operation  of  the  Service 
pending  Commission  action  on  the 
proposed  extension. 

The  NASD  believes  that  accelerated 
approval  is  appropriate  to  ensure 
continuity  in  the  Service's  operation 
pending  a  determination  on  permanent 
status  for  the  Service,  as  requested  in 
File  No.  SR-NASD-92-7.  Continued 
operation  of  the  Service  will  ensure  the 
availability  of  an  electronic  quotation 
medium  to  support  member  firms' 
market  making  in  approximately  4,183 
unlisted  equity  securities  and  the 
widespread  dissemination  of  quotation 
information  on  these  securities.  The 
Service's  operation  also  expedites  price 
discovery  and  facilitates  the  execution 
of  customer  orders  at  the  best  available 
price.  From  a  regulatory  standpoint,  the 
NASD's  capture  of  quotation  data  from 
participating  market  makers 
supplements  the  price  and  volume  data 
reported  by  member  firms  pursuant  to 
section  2  of  Schedule  H  to  the  NASD 
By-Laws. 

The  Commission  finds  that  approval 
of  the  proposed  rule  change  is 
consistent  with  the  Act  and  the  rules 
and  regulations  thereunder,  and.  in 
particular,  with  the  requirements  of 
section  15A(b)(ll)  of  the  Act,  which 
provides  that  the  rules  of  the  NASD 
relating  to  quotations  must  be  designed 
to  produce  fair  and  informative 
quotations,  prevent  fictitious  or 
misleading  quotations,  and  promote 
orderly  procedures  for  collecting, 
distributing,  and  publishing  quotations. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  30th  day  after  the  date  of 
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publishing  notice  of  the  filing  thereof. 
Accelerated  approval  of  the  N  ASD's 
proposal  is  appropriate  to  ensure 
continuity  in  the  Service's  operation  as 
an  electronic  quotation  medium  that  ' 
supports  NASD  members'  market 
making  in  these  securities  and  that 
facilitates  price  di.scovery  and  the 
execution  of  customers  orders  at  best 
available  price.  Additionally,  continued 
operation  of  the  Service  will  materially 
assist  the  NASD's  surveillance  of 
trading  in  unlisted  securities  that  are 
eligible  and  quoted  in  the  Service. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  N\V.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  January  3. 1994. 

//  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  be,  and  hereby  is, 
approved  for  an  interim  period  through 
February  1, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  20O.3(V-3(a)(12). 
Margaret  H.  McFarland, 
Deputy  Secretary. 

|FR  Doc.  93-30266  Filed  12-9-93;  8:45  am) 
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Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Philadelphia  Stock  Exchange, 
Incorporated 

December  3,  1993. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(0(1)(B)  of  the  Securities  Exchange 


Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Putnam  Investment  Grade  Municipal  Trust  III 
Shares  of  Beneficial  Interest  (File  No.  7- 
11643) 
Van  Kampen  Merritt  Select  Sector  Municipal 
Trust 
Common  Shares  of  BeneHcial  Interest,  $.01 
Par  Value  (File  No.  7-11644) 
Chateau  Properties,  Inc. 
Conmion  Stock,  $.01  Par  Value  (File  No.  7- 
11645) 
Associated  Realty  Estates  Corporation 
Common  Stock,  No  Par  Value  (File  No.  7-   ■ 
11646) 
Newfield  Exploration  Company 
Common  Stock.  $.001  Par  Value  (File  No. 
7-11647) 
Morgan  Stanley  High  Yield  Fund,  Inc 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
11648) 
Everest  and  Jennings  International  Ltd. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
11649) 
Property  Trust  of  America 
Cum.  Cv.  Series  A  Pfd.  Shares  of  Beneficial 
Interest,  $1.00  Par  Value  (File  No  7- 
11650) 
Korea  Equity  Fund,  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
11651) 
Magma  Copper  Company 
Cum.  Conv  Pfd.  Stock  Series  E,  $.01  Par 
Value  (File  No.  7-11652) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  December  27, 1993, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street  NW..  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 

|FR  Doc.  93-30171  Filed  12-9-93;  8:45  am) 
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[Release  Na  34-33275;  File  No.  SR-MSRB- 
93-06] 

Self-Regulatory  Organizations; 
Municipal  Securities  Rulemaking 
Board)  Order  Approving  Proposed 
Rule  Change  Relating  to  Automated 
Comparison  of  Inter-Dealer 
Transactions 

December  2, 1993. 

On  April  13. 1993,  the  Municipal 
Securities  Rulemaking  Board  ("MSRB") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  a 
proposed  rule  change  (File  No.  SR- 
MSRB-93-06)  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ( "Act").'  The  proposed  rule 
change  requires  the  use  of  an  automated 
comparison  system  for  all  eligible  inter- 
dealer  transactions.  The  Commission 
published  notice  of  the  proposed  rule 
change  in  the  Federal  Register  on  May 
11, 1993.2  No  comments  were  received 
as  a  result  of  the  Federal  Register 
notice.3  For  the  reasons  discussed 
below,  the  Commission  is  approving  the 
proposed  rule  change,  with  an  effective 
date  of  February  1, 1994.* 

1.  Description 

The  proposed  rule  change  amends 
MSRB  Rule  G-12(f)(i),  relating  to 
automated  comp^arison  of  inter-dealer 
transactions.3  The  proposed  rule  change 
eliminates  the  exemption  in  Rule  G- 
12(f)(i)  which  previously  allowed  a 
transaction  to  be  compared  outside  of 
the  comparison  system  if  at  least  one 
party  to  the  transaction  is  neither  a 
direct  nor  indirect  member  in  a 
registered  securities  clearing  agency 
offering  automated  comparison  systems. 
All  inter-dealer  transactions  eligible  for 
automated  comparison  (i.e.,  having 
CUSIP  numbers),  will  now  be  required 
to  be  submitted  for  comparison  and 
compared  in  an  automated  comparison 


« 15  U.S.C  7Bs(b)(l)  (1988). 

'Securities  Exchange  Act  Release  No.  32262  (Mcy 
4,  1993).  58  FR  27757. 

}|n  August  1991,  the  MSRB  published  the 
proposed  rule  change  lor  comment  as  well  as  othrr 
draft  amendmrnls  to  Rules  0-12(0  and  G-I5(d). 
Sixteen  comment  letters  were  received  Twelve 
coinmenters  generally  supported  the  August  1991 
draft  amendments,  two  were  opposed,  and  two 
commenters  addressed  a  possible  modifiralion 
without  specirically  supporting  or  opposing  the 
draft  amendments.  There  were  no  comments 
specifically  opposing  this  proposed  rule  change. 

•  See  letter  from  Judith  A.  Somerville,  MSRB,  to 
luditb  C.  Poppalardo,  Assistant  Director,  Division  of 
Market  Regulation,  Commission  (November  29. 
1993). 

■  Tradecomparison.  or  the  matching  of  the  two 
sides  of  the  transaction,  is  the  process  after  a  trade 
has  been  executed  by  which  broker-dealers  confirm) 
with  each  other  the  trade's  terms  and  the  existence 
of  a  contract.  Comparison  b  the  first  of  the  three 
major  sleprin  processing  a  securities  transaction 
(the  other  two  being  clearance  and  settlement). 
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system,  without  regard  to  whether  either 
party,  or  their  agents,  are  participants  in 
such  a  system.  A  dealer  engaging  in 
inter-dealer  transactions,  therefore,  will 
be  required  to  access  an  automated 
comparison  system,  either  through 
direct  membership  in  a  registered 
clearing  agency  or  through  the  use  of  an 
agent  that  will  compare  inter-dealer 
transactions  for  the  dealer.  The 
proposed  rule  change  will  become 
effective  February  1. 1994. 

II.  Written  Comments 

As  noted  earlier,  the  MSRB  published 
for  comment  the  proposed  rule  change 
as  well  as  other  draft  amendments  to 
MSRB  Rules  G-12(f)  and  G-15(d)  and 
received  sixteen  comment  letters.^ 
There  were  no  comments  specifically 
opposing  this  particular  proposed  rule 
change. 

In  addition,  the  MSRB's  proposed 
implementation  timetable  for  the  draft 


0  Set  letter  from  Philip  Lanz.  Managing  Director. 
Bear.  Steam*  Securities  Corp.,  to  Harold  L.  fohnson. 
Deputy  General  Counsel.  MSRB  (December  16. 
1991);  letter  from  ]aa  Fenty,  President,  The 
Cashier's  Association  of  Wall  Street.  Inc.,  to  Harold 
L.  Johnson,  Deputy  General  Counsel.  MSRB 
(December  3. 1991);  letter  from  William  J.  Winter. 
Vice  President.  Cashiers  Department,  A.C.  Edwards 
and  Soiu.  Inc.,  to  Harold  L  Johnson,  Deputy 
General  Counsel,  MSRB  (December  13. 1991);  letter 
from  Kathleen  Graffam.  First  Chicago  Capital 
Markets,  Inc.  to  Harold  L.  Johnson.  Deputy  General 
Counael.  MSRB  (December  13, 1991);  letter  from 
Steve  Harris.  Executive  Vice  President.  Golden 
Harris  Capital  Group,  Inc.,  to  Harold  L.  Johnson, 
Deputy  General  Counsel.  MSRB  (October  7, 1991); 
letter  from  John  J.  LyiKh.  Jr.,  Executive  Vice 
President,  |.F.  Hartfield  and  Co.,  Inc..  to  Harold  L. 
JohnsAO.  Deputy  General  Counsel.  MSRB 
(Deceaiber  3, 1991):  letter  from  John  F.  Lee. 
President.  New  York  Clearing  House,  to  Harold  L. 
Johnson.  Deputy  General  Counsel.  MSRB 
(December  18, 1991);  letter  from  Harold  Durk,  Duke 
McElroy  &  Company,  to  Harold  L.  Johnson.  Deputy 
General  Counsel.  MSRB  (December  3, 1991);  letter 
from  Lawrence  Morillo,  Senior  Vice  President. 
Pershing,  to  Harold  L.  Johrjson,  Deputy  General 
Counsel,  MSRB  (December  6, 1991);  letter  from 
James  H.  Pyle,  Managing  Partner,  Terry  L. 
McCullough.  Partner,  Richard  E.  Whalen,  Partner, 
and  BeeiU  I.  Simon,  Partner,  Elmer  E.  Powell  and 
Company,  to  Harold  L.  Johnson,  Deputy  General 
Counsel.  MSRB  (November  27, 1991);  letter  from 
George  Brakatselos,  Vice  President,  Public 
Securities  Association,  to  Harold  L  Johnson, 
Deputy  General  Counsel,  MSRB  (November  19, 
1991);  letter  frt>m  Thomas  Sargant,  Vice  President. 
The  Regional  Municipal  Operations  Association,  to 
Harold  L.  Johnson,  Deputy  General  Counsel,  MSRB 
(December  12, 1991);  letter  from  Oorge  J.  Minnig, 
Chairmen,  Regulatory  and  Clearance  Committee, 
Securities  Industry  Association,  to  Harold  L 
Johnson.  Deputy  General  Counsel,  MSRB 
(December  6, 1991 );  letter  from  Jerome  Clair. 
Managing  Director,  and  Robert  Mattel.  Assistant 
Manager,  Smith  Barney.  Harris  Upham  ft  Co..  Inc., 
to  Haibld  L.  Johnion,  Deputy  General  Counsel, 
MSRB  (December  9.  1991);  letter  from  Roger 
Springate.  Jr.,  Springate  and  Company,  to  Harold  L. 
Johnson.  Deputy  General  Counsel.  MSRB 
(December  13. 1991):  and  letter  from  Rick  Farrell, 
Assistant  Vice  President.  United  Missouri  Bank, 
N.A.,  to  Harold  L.  Johnson.  Deputy  General 
Counsel,  MSRB  (November  5, 1991). 


amendments  was  published  for 
comment  in  April  1992.  Two  comment 
letters  were  received.'  The  commenters 
generally  supported  the  implementation 
plan  as  it  related  to  the  proposed  rule 
change.  One  commenter  noted, 
however,  that  the  implementation  date 
of  the  proposed  rule  change  should 
coincide  with  the  effective  date  of  an 
amendment  on  book-entry  settlement  of 
dealer-to-dealer  transactions."  The 
MSRB.  however,  decided  to  implement 
the  rule  change  on  book-entry  delivery 
first,  to  allow  additional  time  for  some 
dealers  to  make  changes  in  their 
clearing  arrangements  to  accomplish 
automated  comparison. 

In  addition,  the  automated 
comparison  system  operated  by  the 
National  Securities  Clearing  Corporation 
("NSCC")  was  being  redesigned.'  The 
MSRB  believed  that  additional  time  was 
necessary  to  resolve  implementation 
issues  arising  from  that  system  prior  to 
requiring  additional  users  to  participate 
in  a  comparison  system.  Since  that  time, 
however,  the  MSRB  has  concluded  that 
implementation  of  NSCC's  automated 
comparison  system  has  proceeded 
successfully. 

III.  Discussion 

The  Commission  believes  that  the 
MSRB's  proposed  rule  change  is 
consistent  with  sections  153  and  17A  of 
the  Act.io  Section  15B,  among  other 
things,  requires  that  the  MSRB's  rules  be 
designed  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
clearing,  settling,  and  processing 
information  with  respect  to.  and 
facilitating  transactions  in,  municipal 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  m£irket  in  municipal  securities, 
and,  in  general,  to  protect  investors  and 
the  public  interest."  Section  17A 
mandates  the  creation  of  a  national 
system  for  automated  clearance  and 
settlement  of  securities  transactions. 
While  municipal  securities  are  defined 
generally  as  exempted  securities  under 
the  Act."  municipal  securities  are 


'  See  letter  from  Margaret  Sullivan.  Assistant  Vice 
President,  The  First  National  Bank  of  Chicago,  to 
Harold  L  Johnson,  Deputy  General  Counsel,  MSRB 
(May  26, 1992)  and  letter  from  Mario  P.  DeAngelo, 
Vice  President,  Alex.  Brown  ft  Sons,  to  Harold  L. 
Johnson,  Deputy  General  Counsel.  MSRB  (April  29. 
1992). 

"  See  supra,  note  6.  letter  from  Alex.  Brown  ft 
Son*. 

•  For  further  details  concerning  NSCC's 
redesigned  bond  comparison  program,  see 
Securities  Exchange  Act  Release  No.  32747  (August 
23,  1993),  58  FR  44530. 

«>15  U.S.C  780-4  Uid  7Bq-1  (1968). 

"15  U.S.C.  7eo-4(bM2)(C)  (1988). 

"15  U.S.C.  7ec(a)(12)(A)(ii)  (1988). 


specifically  included  for  purposes  of 
section  17A  of  tl^e  Act.ia 

The  comparison  of  municipal 
securities  transactions  is  primarily 
accomplished  through  the  use  of 
automated  comparison  systems  operated 
by  clearing  corporations  registered  with 
the  Commission.  The  automated 
systems  have  provided  substantial 
efficiencies  and  cost  savings  to  the 
municipal  securities  market  by 
eliminating  much  of  the  time 
consuming  and  expensive  manual 
processing  associated  with  transactions 
processed  outside  of  the  automated 
systems.  The  use  of  an  automated 
comparison  system  also  helps  reduce 
processing  problems  associated  with 
high  levels  of  transaction  volume  and 
increases  the  likelihood  of  timely 
settlement.  There  continues,  however, 
to  be  some  transactions  that  are  eligible 
for  processing  in  the  automated  systems, 
but  are  compared  with  the  use  of  mailed 
.  paper  confirmations  to  validate  trade 
data  on  executed  trades  prior  to 
settlement. 

Currently.  MSRB  Rule  G-12(n(i) 
requires  the  use  of  a  comparison  system 
for  most  inter-dealer  transactions 
eligible  for  settlement  in  those  systems. 
When  that  rule  was  adopted  in  1983.  the 
MSRB  considered  whether  this 
requirement  should  apply  to  all  eligible 
inter-dealer  transactions.  The  MSRB 
received  comment  from  the  industry 
which  suggested  the  need  for  additional 
time  on  the  part  of  some  dealers  to 
adjust  to  the  automated  clearance  and 
settlement  systems.  Based  on  those 
comments,  the  MSRB  decided  to 
provide  an  exemption  within  MSRB 
Rule  G-12(0(i)  which  effectively 
allowed  a  transaction  to  be  compared 
outside  of  the  comparison  system  if  at 
least  one  party  to  the  transaction  was 
neither  a  direct  nor  indirect  member  in 
a  registered  securities  clearing  agency 
offering  comparison  systems.  The 
MSRB,  however,  also  stated  its  intention 
that,  ultimately,  the  rules  should  apply 
to  all  inter-dealer  transactions  in  order 
for  the  market  to  obtain  the  maximum 
benefits  and  efficiencies  possible  from 
automated  comparison  systems. »« 

The  proposed  rule  change,  which  will 
now  require  the  use  of  an  automated 
comparison  system  for  all  eligible  inter- 
dealer  transactions,  is  part  of  the  second 
phase  of  the  MSRB's  overall  plan  to 
complete  the  transition  of  the  municipal 
securities  market  to  automated 
techniques  of  clearance  and 


"  15  U.S.C  78c(aKl2)(B)(ii)  (19»8) 
><  Securities  Exchange  Ad  Release  No.  20365 
(November  14. 1983).  48  FR  52531. 
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settlement. 13  The  Commission, 
therefore,  believes  that  the  proposal 
furthers  the  goals  of  section  17A  of  the 
Act  by  reducing  reliance  on  inefficient 
manual  procedures  for  clearing  trades  in 
municipal  securities.  In  addition,  the 
Commission  believes  the  proposed  rule 
change  is  consistent  with  section  15B  of 
the  Act  because  the  proposed  rule 
change  is  designed  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  clearing,  settling,  and  processing 
information  with  respect  to,  and 
facilitating  transactions  in,  municipal 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  in  municipal  securities, 
and.  in  general,  to  protect  investors  and 
the  public  interest.  The  Commission 
also  notes  that  the  proposed  rule  change 
is  consistent  with  the  recommendations 
of  the  Bachmann  Task  Force.  i«  and  the 
Group  of  Thirty  concerning  automated 
clearance  and  settlement."  The 
proposal  also  is  consistent  with  efforts 
by  other  self-regulatory  organizations  to 
accelerate  the  comparison  of  trades 
among  market  participants. »• 

The  MSRB  requested  that 
implementation  of  the  proposed  rule 
change  be  delayed  until  sixty  days  after 


"For  further  details  concerning  the  MSRB's 
overall  plan,  see  Securities  Exchange  Act  Release 
No.  3164S  (December  23.  1992),  57  KR  62407. 

<*The  Bachmann  Task  Fores  was  •  panel  of 
financial  industry  leaders  formed  to  study 
improvements  necessary  to  the  clearance  and 
settlement  system.  For  further  details  concerning 
the  reconunendations  of  the  Bachmann  Task  Force, 
see  Report  of  the  Bachnunn  Task  Force  on 
Clearance  and  Settlement  Reform  in  U.S.  Securities 
MarkeU(May  1992). 

<'The  Group  of  Thirty  is  an  independent,  non- 
partisan, non-proflt  organization  established  in 
1978  whose  function  is  to  study  international 
economic  and  financial  issues.  The  Group  of 
Thirty's  recommendations  are  discussed  in  Group 
of  Thirty,  Clearance  and  Settlement  Systems  in  the 
World's  Securities  Markets  (March  1969).  One  of 
these  recommendations  was  that  all  comparison  of 
trades  between  direct  market  participants  (i.e., 
brokers,  broker/dealers  and  other  exchange 
members)  should  be  accomplished  by  T-fl  As 
discussed  above,  the  Commission  believes 
automated  systenos  facilitate  earlier  trade 
compari.ton,  which  is  integral  to  shortening  the 
settlement  cycle  in  the  U.S.  clearance  and 
settlement  system.  See  Securities  Act  Release  No. 
7022,  Securities  Exchange  Act  Release  No.  33023; 
and  Investment  Company  Act  Release  No.  1976S 
(October  6, 1993),  58  FR  52891  (adopting  new  rule 
15c6-l  under  the  Act  that  establishes  three 
tnisines*  days  instead  of  five  business  days  as  the 
standard  settlement  timeframe  for  Ivoker -dealer 
transactions). 

>*See  Securities  Exchange  Act  Release  No.  26627 
(March  14, 1989).  54  FR  11470  (order  approving  the 
New  York  Stock  Exchange's  Overnight  Comparison 
System  providing  for  next-day  comparison  of 
securities  transactions)  and  Securities  Exchange  Act 
Release  No.  27851  (March  27.  1990),  55  FR  12759 
(order  approving  the  American  Stock  Exchange's 
proposal  requiring  certain  securities  transactions  to 
ha  compared  or  otherwise  closed  out  by  the  close 
of  business  the  day  following  the  trade  date 
CT*!-)). 


Commission  approval  to  provide 
suHicient  time  to  notify  industry 
members  of  the  rule  change.  >«  The 
Commission  agrees  with  the  MSRB  that 
sixty  days  is  both  a  sufficient  and  an 
appropriate  amount  of  time  in  which  to 
notify  those  members  and  therefore  is 
delaying  implementation  of  the 
proposal  until  February  1, 1994. 

rv.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the  Act. 
and  in  particular  with  sections  15B  and 
17A  of  the  Act,  and  with  the  rules  and 
regulations  thereunder. 

7/  IS  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act,2o  that  the 
proposed  rule  change  (File  No.  SR- 
MSRB-93-06)  be.  and  hereby  is, 
approved.  Consistent  with  the  MSRB's 
request,  Ihe  proposal  is  approved  with 
an  effective  date  of  February  1. 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
aulhority.21 

Marguti  H.  McFarland, 

Deputy  Secretary. 

jFR  Doc.  93-30167  Filed  12-9-93;  8:«  ami 
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[Release  No.  34-33289;  File  No.  SR-NASO- 
92-12.  Amendment  No.  4] 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  the  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  Amendments  to  the 
NASD's  Proposed  Short  Sale  Rule 

December  3, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Elxchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  November  19, 
1993,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I.  II, 
and  III  below,  which  Items  have  been 
prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  amending  its  proposed 
short  sale  rule  or  "bid  test"  applicable 
to  stocks  traded  on  the  Nasdaq  National 
Market  ("Nasdaq")  by  modifying  the 


>«See  fupra.  note  4,  letter  from  the  MSRB. 

WIS  U.S.C  78s(b)(2)  (1988). 
"  17  CFR  200.30-3(aXl2). 


proposed  limited  exemption  from  the 
rule  for  certain  short  sales  effected  by 
options  market  makers  ("options  market 
maker  exemption").  Specifically,  for  an 
eighteen-month  pilot  period,  the 
amended  options  market  maker 
exemption  provides  that  an  NASD 
member  shall  be  permitted,  consistent 
with  its  quotation  obligations,  to 
execute  a  short  sale  for  the  account  of 
an  options  market  maker  that  would 
otherwise  be  in  contravention  of  the 
NASD's  short  sale  rule  so  long  as  the 
short  sales  are  hedges  of  existing  or 
contemporaneously  established  options 
positions  and  the  options  market  maker 
receives,  or  is  eligible  to  receive,  good 
faith  credit  pursuant  to  section  220.12  of 
Regulation  T  under  the  Act  when 
establishing  the  short  position,  among 
other  things.  Accordingly,  this 
Amendment  No.  4  to  the  fihng 
supersedes  and  replaces  the  proposals 
contained  in  Amendment  No.  3  with 
respect  to  "qualifying  short  sales" 
effected  by  options  market  makers.  In 
addition,  the  NASD  is  proposing  a 
similar  eighteen-month  pilot  for  a 
hedging  exemption  for  registered 
warrant  market  makers  on  Nasdaq.  The 
NASD  also  is  proposing  t\vo  other  minor 
amendments  to  the  NASD's  short  sale 
rule  that:  (1)  Clarify  language  pertaining 
to  exempt  market  maker's  risk  arbitrage 
activity;  and  (2)  clarify  how  a  market 
maker  may  become  or  remain  a 
qualified  market  maker  after  the 
announcement  of  a  merger  or 
acquisition  involving  two  securities. 

'The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the  Secretary 
of  the  NASD  and  at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  ItemlV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Reguhtory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

As  originally  proposed,  the  NASD's 
short  sale  rule  provided  qualified 
Nasdaq  market  makers  with  an 
exemption  from  the  rule,  however,  the 
rule  did  not  exempt  any  options  market 
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makers.  The  options  exchanges  and 
options  market  makers  have 
consistently  argued,  among  other  things, 
that  the  absence  of  a  parallel  exemption 
for  options  market  makers  will  have  an 
adverse  impact  on  the  liquidity  and 
pricing  of  options  on  Nasdaq  securities 
and  that  it  is  inconsistent  with  the  Act 
to  afford  Nasdaq  market  makers  an 
exemption  from  the  rule  and  not  options 
market  makers.* 

The  NASD  continues  to  be  cognizant 
and  fully  appreciative  of  the  needs  of 
options  market  makers  to  effectively 
hedge  their  long  options  positions 
through  short  sales.  At  the  same  time, 
however,  the  NASD  does  not  want 
broad  and  sweeping  exemptions  from 
the  NASD's  short  sale  rule  to  subsume 
the  rule  and  eviscerate  its  effectiveness. 
Accordingly,  in  December  1992,  the 
NASD  proposed  an  amendment  to  its 
short  sale  rule  that  would  have  provided 
options  market  makers  with  access  to 
Nasdaq's  SelectNet  service  and  a  limited 
exemption  from  the  NASD's  short  sale 
rule  when  an  options  market  maker's 
order  in  SelectNet  is  traded  through. ^ 
While  the  NASD  continues  to  believe 
that  this  proposal  provides  options 
market  makers  with  an  adequate  vehicle 
to  effectively  hedge  their  positions  in 
options  overlying  Nasdaq  stocks,  the 
NASD  believes  a  second  approach, 
which  relies  on  the  surveillance 
capabilities  of  the  options  exchanges, 
may  also  equally  satisfy  the  needs  of  the 
options  exchanges  and  the  NASD. 
Accordingly,  this  revised  options 
market  maker  exemption  supersedes 
and  replaces  the  exemption  proposed  in 
Amendment  No.  3  to  this  filing.3 

In  essence,  this  alternative  approach 
provides  options  market  makers  with  an 
exemption  from  the  NASD's  short  sale 
rule  if  the  short  sales  are  effected  to 
hedge  options  positions  established  as  a 
result  of  bona  fide  market  making 


>  See  Securities  Exchange  Act  Release  No.  31729 
(lanuary  13, 1993),  58  FR  5791  ("Amendment  No. 
3  Notioe").  See  also,  e.g.,  letter  to  Jonathan  G.  Katz. 
Secretary.  SEC  from  the  American.  New  York. 
PaciTic  and  Philadelphia  Stock  Exchanges  and  the 
Chicago  Board  Options  Exchange  dated  February 
16.1993. 

»  See  Amendment  No.  3  Notice  supra  note  1 . 

>  In  the  NASD's  letter  to  the  SEC  responding  to 
comment  letters  submitted  on  the  NASD's  short  sale 
rule  proposal,  the  NASD  suggested  thai  the  options 
market  maker  exemption  set  forth  in  Amendment 
No.  3  to  this  Tiling  be  implemented  on  a  one-year 
pilot  basis.  Because  this  current  amendment  to  the 
Tiling  supersedes  and  replaces  the  provisions  in 
Amendment  No.  3  concerning  "qualifying  short 
sales"  effected  by  options  market  makers,  the 
suggestion  of  a  one-year  pilot  for  these  provisions 
raised  in  the  NASD's  response  letter  likewise  is 
superseded  and  replaced  by  the  current  Tiling.  See 
letter  to  )onathan  G.  Katz.  Secretary.  SEC.  from 
Richard  G.  Ketchum.  Executive  Vice  President  k 
Chief  Operating  Officer.  NASD,  dated  |une  24, 1993 
at  p.  17. 


activity.  In  order  to  ensure  that 
exemptions  from  the  rule  are  only 
granted  for  legitimate  hedging 
transactions  associated  with  market 
making  activity,  the  proposal  provides 
that  an  options  market  maker  cannot 
avail  himself  of  the  exemption  unless 
the  exchange  of  which  he  is  a  member 
has  received  SEC  approval  of  certain 
rules  governing  its  members  usage  of  the 
exemption,  which  rules  are  described  in 
more  detail  below.  In  this  connection, 
the  NASD  fully  expects  that  the  NASD's 
short  sale  rule  and  the  corresponding 
rules  of  the  options  exchanges  will 
become  effective  simultaneously. 
Nevertheless,  if  the  NASD  believes  a 
particular  options  exciiange  is  not 
moving  forward  in  a  good  faith  effort  to 
seek  SEC  approval  of  the  necessary 
rules,  the  NASD  will  not  delay 
unnecessarily  the  effective  date  of  its 
short  sale  rule  if  other  options 
exchanges  have  received  SEC  approval 
for  their  rules  governing  the  exemption. 

Specifically,  under  the  amendea 
version  of  the  options  market  maker 
exemption  an  NASD  member  will  be 
permitted,  consistent  with  its  quotation 
obligations,  to  execute  a  short  sale  for 
the  account  of  an  options  market  maker 
that  would  otherwise  be  in 
contravention  of  the  NASD's  short  sale 
rule  so  long  as:  (1)  The  short  sale  is  an 
"exempt  hedge  transaction";  and  (2)  the 
options  market  maker  is  registered  with 
a  "qualified  options  exchange"  as  a 
"qualified  options  market  maker."  *  An 
"exempt  hedge  transaction"  is  defined 
to  be  a  short  sale  that  was  effected  to 
hedge  an  existing  offsetting  options 
position  or  an  offsetting  options 
position  that  was  created  in  a 
transaction(s)  contemporaneous  with 
the  short  sale.*  provided  that  when 
establishing  the  short  position  the 
options  market  maker  receives,  or  is 
eligible  to  receive,  good  faith  margin 
pursuant  to  §  220.12  of  Regulation  T 
under  the  Act.  A  "qualified  options 
exchange"  is  defined  to  be  a  national 
securities  exchange  that  has  received 
SEC  approval  of  rules  and  procedures 
governing:  (IJ  The  designation  of 
options  market  makers  as  qualified 
options  market  makers:  (2)  the 
surveillance  of  its  market  makers' 


«  The  NASD  notes,  however,  that  an  NASD 
member  would  not  be  in  violation  of  the  NASD's 
short  sale  rule  if  it  executed  an  order  for  the  account 
of  an  options  market  maker  in  the  good  faith  belief 
that  the  order  was  in  full  compliance  with  Ihe 
NASD's  short  sale  rule  and  it  was  subsequently 
determined  that  Ihe  order  was  either  not  entitled  to 
Ihe  exemption  or  it  was  incorrectly  marked  long. 

»The  phrase  contained  in  the  proposed  rule 
"contemporaneous  with  the  short  sale"  is  meant  to 
include  transactions  occurring  simultaneously  as 
well  as  transactions  occurring  within  the  same  brief 
period  of  lime. 


utilization  of  the  exemption;  and  (3) 
authorization  of^the  NASD  to  withdraw, 
suspend,  or  moaify  the  designation  of  a 
qualified  options  market  maker  in  the 
event  that  the  options  exchange 
determines  that  the  qualified  options 
market  maker  has  failed  to  comply  with 
the  terms  of  the  exemption  and  the 
exchange  believes  that  such  action  is 
warranted  in  light  of  the  substantial, 
willful,  or  continuing  nature  of  the 
violation. 

Thus,  an  options  market  maker  would 
become  a  "qualified  options  market 
maker"  for  certain  classes  of  stock 
options  only  if  it  has  received  an 
appointment  as  such  from  a  qualified 
options  exchange.  In  this  regard,  the 
niie  is  designed  to  ensure  that  only 
those  options  market  makers  who 
regularly  engage  in  making  markets  in 
options  overlying  Nasdaq-listed 
securities  are  designated  as  qualified 
options  market  makers.  Specifically, 
before  an  options  exchange  can  t)ecome 
a  qualified  options  exchange,  it  must 
have  rules  in  place  to  identify  and 
designate  as  qualified  options  market 
makers  those  market  makers  wha 
regularly  engage  in  market  making 
activities  in  particular  options  classes. 

In  addition,  to  help  ensure  that  the 
options  market  maker  exemption  will 
not  have  an  adverse  market  impact  on 
Nasdaq,  the  NASD  believes  that  the 
Intermarket  Surveillance  Group 
Agreement  among  and  between  the 
NASD  and  the  options  exchanges, 
among  others,  will  serve  as  an  effective 
vehicle  for  the  markets  to  evaluate 
possible  manipulative  activity  and  other 
possibly  market  destabilizing  short 
selling  activity  by  qualified  options 
market  makers  and  other  options  market 
makers  in  Nasdaq  securities. 

The  NASD  also  has  proposed  tliat  the 
revised  options  market  maker 
exemption  shall  only  be  in  efiiect  for  an 
eighteen-month  pilot  period. 
Throughout  this  eighteen-month  period, 
the  NASD  will  review  and  analyze  with 
the  options  exchanges  whether  the 
exemption  is  resulting  in  destabilizing 
trading  in  Nasdaq  stocks.  In  addition, 
should  the  NASD  decline  to  modify, 
withdraw  or  extend  the  option  market 
maker  exemption  before  termination  of 
the  eighteen-month  pilot  period,  the 
exemption  will  remain  in  effect  until 
the  exemption  is  so  modified, 
withdrawn,  or  extended. 

Similarly,  the  NASD  is  proposing  to 
extend  the  same  hedging  exemption  to 
registered  Nasdaq  warrant  market 
makers  for  an  eighteen-month  pilot 
period.  For  the  same  rationale  as 
described  above  for  granting  options 
market  makers  a  limited  hedging 
exemption,  the  NASD  believes  that  an 
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exemption  should  be  afforded  to 
warrant  market  makers.  In  addition,  the 
NASD  is  clarifying  that  risk  arbitrage 
activities  that  are  not  linked  to  the 
member  firm's  market  making  activities 
will  not  be  coosidered  at  bona  fide 
market  making  deserving  of  the  market 
maker  examption.  This  language  will 
clarify  that  registered  Nasdaq  market 
makers  that  qualify  for  the  exemption 
according  to  the  standards  of  sections  46 
and  47  would  relinquish  their  market 
making  exemption  if  the  risk  arbitrage 
department  of  the  firm  took  over  the 
market  making  functions  after  the 
announcement  of  a  merger  or 
acquisition.  Finally,  the  NASD  is 
proposing  a  miiwr  amendment  to 
section  46(1)  (which  previously  was 
designated  as  section  46(k)  before  this 
amendment)  to  provide  that  the 
language  contained  in  section  46(1)(3) 
parallels  language  in  section  46(l)(3)(iii) 
concerning  how  a  market  maker  may 
become  or  remain  a  qualified  market 
maker  after  the  announcement  of  a 
merger  or  acquisition  involving  two 
securities. 

The  NASD  believes  the  proposed  rule 
change  is  consistent  with  sections 
15A(b)(6)  and  llA(c)(l)(F)  of  the  Act. 
Section  15A(b)(6)  requires  that  the  rules 
of  a  national  securities  association  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities, 
and  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market.  Section  llA(c)(l)(F) 
assures  equal  regulation  of  all  markets 
for  qualified  securities  and  all  exchange 
members,  brokers,  and  dealers  effecting 
transactions  in  such  securities. 
Specifically,  as  noted  in  prior  filings 
regarding  the  NASD's  short  sale  rule, 
approval  of  the  proposed  short  sale  rule 
would  result  in  equivalent  short  sale 
regulation  in  the  exchange  and  Nasdaq 
markets  and  would  work  to  prevent 
fraud  and  manipulation  with  respect  to 
short  sales  in  the  Nasdaq  market. 
Moreover,  the  NASD  believes  that 
affording  options  market  makers  with  an 
exemption  from  the  rule  for  legitimate 
hedging  transactions  associated  with 
their  bona  fide  options  market  making 
activity  will  serve  to  minimize  the 
potential  adverse  impacts,  if  any,  on  the 
options  markets  resulting  from  adoption 
of  the  NASD's  short  sale  rule.  In 
addition,  in  light  of  the  safeguards 
proposed  in  conjimction  with  the 
options  market  maker  exemption  (e.g.. 


the  eligibility  of  exempt  short  sales  for 
good  faith  margin  treatment),  the  NASD 
does  not  beheve  that  the  revised  options 
market  maker  exemption  will  subsume 
or  eviscerate  the  effectiveness  of  the 
NASD's  short  sale  rule. 

In  addition,  the  NASD  believes  it  is 
reasonable  and  appropriate  to  approve 
the  options  market  maker  exemption  on 
an  eighteen-month  pilot  basis.  As  noted 
in  prior  NASD  filings  concerning  the 
NASD's  short  sale  rule,  in  the  al^nce 
of  a  compiarable  short  sale  rule  for  the 
options  markets,  it  is  not  entirely  clear 
to  the  NASD  that  abusive  short  sellers 
will  not  be  able  to  circumvent  the 
NASD's  short  sale  rule  through  use  of 
the  options  markets.  Specifically,  if 
options  markrt  makers  are  not  required 
to  adhere  to  the  NASD's  short  sale  rule, 
the  NASD  believes  it  is  possible  that 
market  participants  could  aggressively 
buy  puts  or  sell  calls  confident  in  the 
knowledge  that  the  options  market 
makers  likely  to  bear  the  other  side  of 
the  contract  would  almost  surely 
employ  their  short  sale  exemption  to 
sell  into  the  bid  on  Nasdaq. 
Accordingly,  the  NASD  believes  it 
would  be  prudent  and  consistent  vritb 
the  maintenance  of  fair  and  orderly 
markets  to  approve  the  options  market 
maker  exemption  on  an  eighteen-month 
pilot  basis.  During  the  term  of  the  pilot, 
the  NASD,  in  cooperation  with  the 
options  exchanges,  will  conduct  a 
thorough  analysis  of  the  market  impacts, 
if  any,  resulting  bom  short  sales  effected 
pursuant  to  the  exemption.  Depending 
on  the  results  of  the  study,  the  NASD 
will  consider  whether  to  seek 
permanent  approval  of  the  exemption, 
modify  the  exemption,  ot  withdraw  the 
exemption.  In  this  connection,  it  is  the 
NASD's  intention  to  not  modify  or 
withdraw  the  exemption  unless  it  can 
be  shown  that  the  exemption  is  causing 
demonstrable  harm  to  Nasdaq. 
Moreover,  should  it  become  clear  during 
the  term  of  the  pilot  that  the  options 
market  maker  exemption  is  having  an 
adverse  impact  on  Nasdaq,  the  N.^SD 
will  endeavor  to  make  a  good  faith  effort 
to  work  with  the  options  exchanges  to 
correct  or  rectify  the  concerns 
associated  with  the  operation  of  tlie 
exemption  before  seeking  to  withdraw 
the  pilot.  Finally,  in  order  to  minimize 
unnecessary  market  disruption,  should 
the  NASD  fail  to  obtain  SEC  approval  of 
a  propxwal  concerning  the  status  or 
scope  of  the  options  market  maker 
exemption  by  the  termination  of  the 
pilot  period,  the  proposal  provides  that 
the  exemption  will  remain  in  effect 
until  the  SEC  takes  action  on  such  a 
proposal. 

Fmally,  for  the  above-noted  reasons, 
the  NASD  believes  a  parallel  eighteen- 


month  pilot  program  for  a  hedging 
exemption  for  registered  Nasdaq 
warrant  market  makers  is  consistent 
with  the  Act.  The  NASD  also  believes 
that  the  proposals  to  clarify  the  language 
of  tli^rule  with  respect  to  exempt 
market  maker's  risk  arbitrage  activity 
and  the  status  of  market  maJcers  as 
qualified  market  makers  in  the  event  of 
a  merger  or  acquisition  of  two  securities 
will  serve  to  rcMduce  investors'  confusion 
concerning  the  application  and 
operation  of  the  NASD's  short  sale  rule, 
thereby  promoting  efficient  and  fair 
markets. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  believes  that  the  proposed 
rule  change  will  not  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  were  neither  solicited  rM>r 
received. 

RI.  Date  of  EfTectiveaess  of  the 
Proposed  Rule  Change  and  Timing  Cot 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  ta 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  NASD  coasents,  the 
Commission  will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing 
amendment.*  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission.  450  Fifth 
Street,  NVV.,  Washington.  DC  20549. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  ure  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
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•The  CommiMion  ha»  received  approxima'ply 
400  comment  leners  on  the  origins}  proposed  rul« 
chanjte  and  Amendment  No.  3  to  the  filing. 
Commentators  are  asked  to  limit  their  conunentt  to 
the  changes  proposed  in  Amendment  No.  4. 


proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  January  3, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc.  93-30168  Filed  12-^-93;  8:45  am] 

BILUNO  COOC  80ie-01-M 


[Release  No.  34-33272;  File  Nos.  SR-OCC- 
83-12  and  SR-ICC-03-6] 

Setf-Regulatory  Organizations;  The 
Options  Clearing  Corp.  and  The 
Intemtarfcet  Clearing  Corp.;  Order 
Approving  Proposed  Rule  Changes 
Relating  to  Trilateral  Cross-Margining 
With  the  Commodity  Clearing  Corp. 

December  2,^1993. 

On  May  24. 1993,  The  Options 
Gearing  Corporation  ("OCC")  and  The 
Intermarket  Clearing  Corporation 
("ICC")  each  filed  a  proposed  rule 
change  (File  Nos.  SR-OCC-93-12  and 
SR-ICC-93-5)  with  the  Securities  and 
Exchange  Commission  ("Commission") 
under  section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act").»  The 
purpose  of  the  filings  is  to  enable  OCC 
and  ICC  to  establish  a  cross-margining 
program  among  OCC.  ICC,  and  the 
Commodity  Clearing  Corporation 
("CGC").»  The  Commission  published 
notice  of  these  proposals  in  the  Federal 
Register  on  July  2. 1993.3  OCC  and  ICC 
filed  technical  amendments  to  their 
proposals  on  September  29, 1993.«  No 


'  17  CFR  200.3O-3(a)(12)  (1989). 
'15U.S.C78$(b)(l)(l9e8). 

>  OX  acts  as  the  clearing  organization  for  certain 
futures  contracts  and  options  on  future  contracts  for 
which  FINEX.  Inc.,  a  division  of  the  New  York 
Cotton  Exchange,  has  been  designated  as  the 
contract  market  by  the  Commodity  Futures  Trading 
Commission  pursuant  to  the  Commodity  Exchange 
Act 

>  Securities  Exchange  Act  Release  No.  31499 
Oune  ZS.  1993)  58  Ff(.  35992. 

*  The  amendments  conform  the  terms  of  the 
cross-margining  agreement  between  OCC  ICC,  and 
CCC  to  the  terms  of  the  recently  approved  cross- 
margining  agreement  between  OCC,  ICC.  and  the 
Chicago  Mercantile  Exchange.  Letter  from  Jean  M. 
Cawley.  Staff  Attorney.  OCC.  to  Jerry  W.  Carpenter. 
Branch  Chief.  Division  of  Market  Regulation 
("Division"),  Commission  (September  28, 1993)  and 
letter  from  Jean  Cawley,  Staff  Attorney.  ICC  to  Jerry 


written  comments  were  received.  For 
the  reasons  discussed  below,  the 
Commission  is  approving  the  proposals. 

I.  Description 

Pursuant  to  the  proposals.  OCC,  ICC, 
and  CCC  will  enter  into  a  cross- 
margining  agreement  ("OCC/ICC/CCC 
X-M  Agreement")  to  establish  the  OCC/ 
ICC/CCC  cross-margining  program.  The 
OCC/ICC/CCC  cross-margining  program 
will  consist  of  trilateral  cross-margining 
among  OCC,  ICC.  and  CCC  and  bilateral 
cross-margining  between  OCC  and  ICC. 
between  OCC  and  CCC,  and  between 
ICC  and  CCC  The  OCQICC/CCC  cross- 
margining  program  will  include  both 
proprietary  positions  and  non- 
proprietary, market  professional 
positions. 

The  OCaiCC/CCC  X-M  Agreement 
and  the  OCC/ICC/CCC  cross-margining 
program  are  substantially  similar  to  the 
cross-margining  agreement  among  OCC. 
ICC,  and  the  Chicago  Mercantile 
Exchange  ("CME")  ("OCC/ICC/CME  X- 
M  Agreement")  and  the  OCC/ICC/CME 
cross-margining  program  >  except  for  the 
differences  described  below. 

First.  OCC,  ICC.  and  CCC  will  not 
conduct  any  settlements  on  Good 
Friday.  Therefore,  Good  Friday  is  not 
defined  as  a  "business  day"  for 
purposes  of  section  7  of  the  OCC/ICC/ 
CCC  X-M  Agreement. 

Second,  the  parties  have  determined 
that  it  is  unnecessary  to  require  that  oral 
agreements  be  made  over  a  recorded 
telephone  line  and  later  confirmed  in 
writing.  Accordingly,  all  references 
relating  to  the  use  of  recorded  telephone 
lines  in  making  oral  agreements  and  to 
confirming  such  agreements  in  writing 
have  been  deleted  from  the  OCC/ICC/ 
CCC  X-M  Agreement.  Such  references 
are  most  notable  in  sections  5, 6,  7,  and 
14  of  the  OCC/ICC/CME  X-M 
Agreement. 

Third,  certain  deadlines  set  forth  in 
the  OCC/ICC/CCC  X-M  Agreement  have 
been  established  to  accommodate  CCC's 
settlement  times.  These  deadlines  are 
most  notable  in  section  7  of  the  OCC/ 
ICC/CCC  X-M  Agreement. 

Fourth,  provisions  of  section  8 
relating  to  the  suspension  of  a  clearing 
member  or  a  pair  of  affiliated  clearing 
members  and  the  liquidation  of  X-M 
accounts  have  been  drafted  to 
accommodate  the  inclusion  of  the 
restructured  OCC/ICC  cross-margining 


program."  The  basic  formula  for  the 
sharing  of  any  surplus  or  shortfall 
among  or  between  OCC,  ICC,  and  CCC. 
however,  is  the  same  among  and 
between  OCC,  ICC,  and  CME  in  the 
OCC/ICC/CME  cross-margining 
program. 

Fifth,  the  list  of  contracts  eligible  for 
cross-margining  is  set  forth  in  Exhibit  A 
to  the  OCC/ICC/CCC  X-M  Agreement 
and  is  tailored  for  the  OCC/ICC/CCC 
cross-margining  program.'  The  forms  of 
account  agreements  and  subordination 
agreements  used  in  the  OCC/ICC/CCC 
cross-margining  program  are 
substantially  identical  to  those  used  in 
the  OCC/ICC/CME  cross-margining 
program." 

II.  Discussion 

The  Commission  believes  that  OCC's 
and  ICC's  proposals  are  consistent  with 
the  Act  and  in  particular  with  section 
17A  thereunder."  As  discussed  below. 
the  proposal  will  facilitate  the 
development  of  linked  or  coordinated 
clearing  facilities  for  intermaritet 
positions.!"  will  promote  the  prompt 
and  accurate  clearance  and  settlement  of 
securities  transactions,  and  appears  to 


Carpenter,  Branch  Chief,  Division,  Commission 
(September  28, 1993). 

»  For  a  deuiled  description  of  the  OCC/ICC/CME 
X-M  Agreement  and  cross-margining  program,  refer 
to  Securities  Exchange  Act  Release  No.  32534  (June 
28,  1993).  58  FR  36234  (File  Nos.  SR-OCC-92-28 
and  SR-ICC-92-5)  (order  approving  OCaiCaCME 
cross-margining  program). 


•  For  a  discussion  of  the  restructured  OCC/ICC 
cross-margining  program,  refer  to  Securities 
Exchange  Act  Release  No.  32646  (July  16. 1993).  58 
FR  39587  (File  Nos.  SR-OCC-93-07  and  SR-ICC- 
93-04)  (notice  of  proposed  rule  change 
restructuring  OCC/IOC  cross-margining  program). 

'Eligible  OCC<leared  contracts  include  put  and 
call  options  on  the:  (1)  S*P  100  Index,  (2)  S*P  SCO 
Index.  (3)  Major  Market  Index,  (4)  New  York  Stock 
Exchange  Composite  Index.  (5)  Financial  New* 
Composite  Index,  (6)  Institutional  Index.  (7) 
Deutschemark.  (8)  French  Franc.  (9)  Swiss  Franc, 
and  (10)  European  Currency  Units. 

Eligible  ICC<leared  contracts  include  futures  and 
put  and  call  options  on  the  futures  on  the  New  York 
Stock  Exchange  Composite  Index  and  futures  on  the 
(1)  Deutschemark.  (2)  French  Franc  (3)  Swiss 
Franc  and  (4)  European  Currency  Unit  Futures. 

Eligible  CCC-cleared  contracts  irurlude  futures 
and  put  and  call  options  on  the  futures  on  the  U.S. 
Dollar  Index  ("USDX"). 

■The  account  agreements  and  suborditution 
agreements  used  in  the  OOC/ICC/CME  cross- 
margining  program  are  included  in  Amendment  No. 
2  to  File  Nos.  SR-OCC-92-28  and  SR-ICC-92-5. 

•15U.S.C78q-l(1988). 

'"Section  17A(a)(2)(A)(ii)  (15  U.S.C  78q-l 
(a)(2)(A)(ii)  (1990)),  which  was  added  to  the  Act 
when  Congress  enacted  the  Markel  Reform  Act  of 
1990  (Pub.  L  No.  101-432, 104  Stat.  963  (1990)). 
directs  the  Commission  to  use  its  authority  under 
the  Act  "to  facilitate  the  establishment  of  linked  or 
coordinated  facilities  for  clearance  and  settlement 
of  transactions  in  securities,  securities  options, 
contracts  of  sale  for  future  delivery  and  options 
thereon,  and  commodity  options."  For  a  detailed 
discussion  of  the  progress  toward  coordination  or 
linkage  in  the  national  clearance  and  settlement 
system,  refer  to  Commission.  Report  on  Progress 
Toward  Establishing  Linked  or  Coordinated 
Facilities  for  Clearance  and  Settlement  of 
Transactions  in  Securities,  Options,  and  Futures 
(March  5. 1993). 
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be  designed  to  safeguard  securiUea  and 
funds.  >> 

Since  it  granted  approval  of  the  first 
cross-margining  program  in  1988,i2  the 
Commission  repeatedly  has  found  that 
cross-margining  programs  are  consistent 
with  clearing  agency  responsibilities 
under  section  17A  of  the  Act.  As  the 
Commission  previously  noted,  cross- 
margining  programs,  among  other 
things,  tend  to  enhance  clearing  member 
and  systemic  liquidity  both  in  times  of 
normal  trading  and  in  times  of  stress.* 3 
By  enhancing  market  liquidity,  cros»- 
margining  programs  reduce  the  risk  that 
clearing  members  will  become  insolvent 
in  times  of  extreme  market  stress. 
Furthermore,  by  enhancing  market 
hquidity,  cross-margining  arrangements 
remove  imp)ediments  to  and  help  perfect 
the  mechanism  of  a  national  system  for 
the  prompt  and  accurate  clearance  and 
settlement  of  securities  transactions. 
This  in  turn  promotes  the  safety  of  the 
entire  clearance  and  settlement  system 
by  decreasing  the  threat  of  a  ripple 
effect  of  insolvencies  caused  by  the 
demise  of  a  major  market  participant. i* 

As  with  other  X-M  arrangements,  the 
proposal  links  and  coordinates  the 
various  clearance  and  settlement 
fadhties  of  options  and  futures  clearing 
organizations  (OCC.  ICC.  and  CCC  in 
this  proposal)  in  an  effort  to  manage 


"  section  i7A(bK3KD  provides,  among  other 
thing*,  that  iba  rales  of  a  clearing  agency  must  ba 
designed  to  remcnre  Impediments  to  and  perfect  the 
mechanism  of  a  national  system  for  the  prompt  and 
accurate  clearanca  and  satllemant  of  securities 
transaction*  and  to  assure  the  safeguarding  of  funds 
and  lecuritia*  which  are  in  the  custody  or  control 
of  the  clearing  agency  or  for  which  it  is  responsibla. 
15  U.S.C  78q-l(b)(3)(F)  (1988). 

"SacurltiM  Exchange  Act  Raiaasa  No.  26153 
(October  3, 1988),  53  FR  39567  (approving  noB- 
propriatary  cross-margining  program  btstwean  OOC 
aodlCC). 

"See.  e.g.  Sacuritiaa  Exchange  Act  Release  l>4os.- 
30413  (Kebfuary  26. 1992)  57  FR  7830  (order 
approving  OCX:; Kansas  Qty  Board  of  Trade 
Clearing  Corporation  cross-margining  program  for 
proprietary  positions);  29991  (November  26, 1991), 
56  FR  61458  (order  approving  expansion  of  OCC/ 
CME  cross-margining  program  to  include  positions 
held  for  market  profnssionaU);  29S88  (October  31, 
1991),  56  ¥?.  5i}680  (order  apprcvi.-ig  OCC/Boatd  of 
Trade  Clearing  Corporation  cross-margining 
program  (or  proprietary  positions);  27296 
(September  26, 1989),  54  FR  41 195  (order  approving 
OCC/CME  cross-maigining  program  for  proprietary 
positions). 

14  Shortly  after  Ihs  1987  market  break,  thon 
Treasury  Secretary  Nicholas  F.  Brady  referred  to  the 
clearance  aud  settlnment  system  as  tba  weekast  link 
la  the  nation's  financial  system  and  noted  that 
improvements  lo  the  clearance  and  settlement 
system,  such  as  those  provided  by  X-M 
arrangements,  would  "help  ensure  that  a  securities 
market  failure  does  not  become  a  credit  market 
faihire."  Tha  Market  Reform  Act  of  1989:  )oint 
Hearings  on  S.  648  before  the  Subcomm.  on 
Securities  and  the  Senate  Comm.  on  Banking, 
Housing,  and  Oban  Affairs,  101st  Cong..  1st  Sesa. 
225  (Oct.  26. 1989)  (gtaiament  of  Nichoias  F.  Brady, 
Sacretary  of  tiie  Treasury). 


jointly  the  risks  associated  with  clearing 
members'  intermarket  port£olios.i9 
Croes-margining  arrangements  are  a 
significant  improvement  over  tlie  past 
practice  where  individual  clearing 
organizations  were  required 
independently  to  manage  the  risk  of 
separate  components  of  clearing 
members'  portfolios  of  options  and 
futures  positions.  Thus,  cross-margining 
irograms,  such  as  the  one  proposed 
lere,  facilitate  the  establishment  of 
inked  or  coordinated  facilities  for 
clearance  and  settlement  of  transactions 
in  securities  options,  futures,  and 
options  on  futures  in  furtherance  of  the 
goals  of  section  17A(a)(2)(A)(ii)  of  the 
Act.19 

The  CXXVICC/CCC  cross-margining 
program  is  based  on  the  OCC/ICC/CME 
model,  which  embodies  the  concept  of 
equal  control  and  interest  tn  assets  held 
in  cros9>margin  accounts.  Furthermore, 
this  program  retains  virtually  all  of  the 
important  safety  provisions  of  the  OCC/ 
ICC/CME  program.  As  with  the  OCa 
lOC/CME  cross-margining  program,  the 
Commission  believes  that  the  OCC/KXJ 
CCC  cross-margining  program  proposed 
here  is  consistent  with  clearing 
agencies'  statutory  obligation  to  assure 
the  safeguarding  of  funds  and  securities 
which  are  in  their  custody  or  control  or 
for  which  they  are  responsible. 

Because  the  establishment  of  the 
CXXyiCC/CCC  cross-margining  prtsgram 
will  allow  clearing  members  to  cross- 
margin  KX-cleared  contracts  with  CCC- 
cleared  contracts,  the  amount  of  margin 
deposited  on  the  futures  side  should 
decrease  appreciably.  In  addition, 
participating  clearing  members 
generally  will  benefit  through  lower 
administrative  costs."  Currently,  the 
clearing  organizations  must  maintain 
cross-margining  accounts  with  multiple 
clearing  hanks.  By  extending  cross- 
margining  on  both  a  bilateral  basis  and 
a  trilateral  basis,  the  proposal  will  allow 
participating  clearing  organizations  to 
maintain  accounts  at  fewer  clearing 
banks  and  thereby  will  reduce  costs 
associated  with  such  accounts.  These 
cost  savings,  in  turn,  may  be  passed  on 
to  clearing  members. 

III.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 


'sApproximalsiy  39of  OCXTs  142  deoring 
members  are  registered  both  as  broker-dealers  and 
as  futures  commission  merchants.  Tslepbona 
conversations  between  Jean  M.  Cawlay,  Siaff 
Attorney,  OCC  aiKl  Peler  R.  Geraghly,  Attorney. 
Division,  Commission  (October  15, 1993). 
••  Supra  note  10  and  accompanying  taxL 
•'Telephone  conversation  between  )«an  M. 
Cawley,  Suff  Atiornay.  OCC.  and  Peter  R.  Gw^ty, 
Altomey.  Division.  Commiasioii  (Odofaar  tS,  ISU^ 


rule  changes  are  consistent  with  the  Act 
and  in  particular  with  section  17A 
thereunder. 

It  is  therefore  ordered.  Pursuant  to 
section  19{bM2)  of  the  Act,  that  the 
proposed  rule  changes  (File  Nos.  SR- 
OCC-9a-12  and  SR-ICC-93-5)  be,  and 
hereby  are,  approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc  93-30169  Filed  12-&-43;  8:45  am) 
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Self>Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Chicago  Stock  Exchange,  Inc. 

December  3. 1993. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Chateau  Properties,  Inc. 
Common  Stock,  $.01  Par  Value'fFlle  No.  7- 
11610) 
Benson  Eye  Care 
Conunoo  Stock,  $.01  Par  Value  (File  No.  7- 
11611) 
Harte  Hanks  Conununicatiens,  Inc. 
Common  Stock,  SI. 00  Par  Value  (FU«  No. 
7-11612) 
Ktunifiond  Income  Fund.  Inc 
Common  Stock,  S.  10  Par  Value  (File  Na  7- 
11613) 
MuniYield  Arizona  Fund  0,  Inc 
Common  Stock,  $.10  Par  Value  (File  No.  7~ 
11614) 
American  Real  Estate  Investment  Corporation 
Common  Stock,  $.001  Par  Value  (File  No. 
7-11615) 
SunCoast  Plastks,  Inc. 
Common  Stock,  S.Ol  Par  Value  (File  No.  7- 
11616) 
NVR,  LP. 
Common  Stock.  SOI  Par  Value  (File  No.  7- 
11617) 
NVR,  L.P. 

Warrants,  No  Par  Value  (File  No.  7-11618) 
Hill  Stores  Company 
Common  Slock.  $.01  Par  Value  (File  No.  7- 
11619) 
Triarc  Companies,  Inc 
Conunon  Stock.  $.10  Pai  Value  (File  No.  7- 
11620) 
CV  Reit 
Rights  to  Subscribe,  No  Par  Value  (File  No 
7-11621) 
Asia  Pacific  Fund,  Inc. 
Rights  to  Subscribe,  No  Par  Value  (File  No. 
7-11622) 
Mexico  Equity  ft  Income  Fund,  Inc 
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Rights  to  Subscribe,  No  Par  Value  (File  No. 
7-11623) 
Saiant  Corporation 

Warrants.  No  Par  Value  (File  No.  7-11624) 
Hillhaven  Corporation 
Common  Stock.  $.75  Par  Value  (File  No.  7- 
11625) 
Alumax,  Inc. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
11626) 
Frederick's  of  Hollywood 
Class  A  Capital.  $1.00  Par  Value  (File  No. 
7-11627) 
Frederick's  of  Hollywood 
Class  B  Capital,  $1.00  Par  Value  (File  No. 
7-11628) 
Prospect  Street  High  Income  Portfolio,  Inc. 
Rights  to  Subscribe,  No  Par  Value  (File  No. 
7-11629) 
Singapore  Fund,  Inc. 
-   Rights  to  Subscribe,  No  Par  Value  (File  No. 

7-11630) 
United  States  Cellular  Corporation 
Rights  to  Subscribe,  No  Par  Value  (File  No. 
7-11631) 
MHl  Group,  Inc 
Common  Stock,  $.40  Par  Value  (File  No.  7- 
11632) 
Allerion,  Inc 
Common  Stock.  No  Par  Value  (File  No.  7- 
11633) 
Clontinental  Airlines 

Class  B,  $.01  Par  Value  (File  No.  7-11634) 
Gaylord  Container 

Warrants,  No  Par  Value  (File  No.  7-11635) 
Asia  Tigers  Fund,  Inc. 
Common  Stock,  $.001  Par  Value  (File  No. 
7-11636) 
Hawaiian  Airlines 
Conunon  Stock.  $3.00  Par  Value  (File  No. 
7-11637) 
Heritage  U.S.  Goverament  Income  Fund 
Shares  of  Beneficial  Interest  (File  No.  7- 
11636) 
Korea  Equity  Fund,  Inc. 
Common  Stock.  $.10  Par  Value  (File  No.  7- 
11639) 
Morgan  Stanley  High  Yield  Fund,  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
11640) 
National  Intergroup 
S4.20  Cum.  Exch.  Ser.  A  Pfd.  Stock.  No  Par 
Value  (File  No.  7-11641) 
Trans  World  Airlines 
When  Issued  Voting  Trust  Certificates.  No 
Par  Value  (File  No.  7-11642) 

These  securities  are  Usted  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  December  27, 1993, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Ck>mmission, 
450  Fifth  Street.  NW..  Washington.  DC 
«     20549.  Following  this  opportimity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it.  that 


the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  application 
is  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  93-30170  Filed  12-9-93;  8:45  am) 
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[Release  No.  35-2S937] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935  ("AcT') 

December  3, 1993. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
December  27, 1993,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law.  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

Jersey  Central  Power  ft  Light,  et  aL  (70- 
8182) 

Jersey  Central  Power  &  Light 
Company  ("JCP&L").  300  Madison 
Avenue,  Morristown,  New  Jersey  07960, 
Metropolitan  Edison  Company  ("MEC"), 
2800  Pottsville  Pike,  Reading, 
Pennsylvania  19605,  Pennsylvania 
Electric  Company  ("PEC"),  1001  Broad 
Street.  Johnstown,  Pennsylvania  15907. 
GPU  Service  Corporation  ("Service"), 
100  Interpace  Parkway,  Parsippany. 


New  Jersey  07054,  and  GPU  Nuclear 
Corporation  ("Nuclear"  and.  together 
with  JCP&L.  PEd.  MEC.  and  Service, 
"Applicants"),  One  Upper  Pond  Road, 
Parsippany,  New  Jersey  07054,  each  a 
subsidiary  company  of  General  Public 
Utilities  Corporation,  a  registered 
holding  company,  have  filed  a 
declaration  pursuant  to  sections  6(a) 
and  7  of  the  Act. 

The  Applicants  each  seek  authority 
through  December  31, 1996  to  borrow 
funds  under  installment  credit 
agreements  (each  a  "Credit  Card 
Agreement")  that  each  company  would 
establish  with  one  or  more  financial 
institutions.  Pursuant  to  such 
agreements,  the  financial  institution  or 
institutions  would  issue  credit  cards  to 
designated  employees  of  such  company 
to  purchase  small  purchases  of  goods 
and  services  for  the  company. 

It  is  anticipated  that  the  credit  card 
issuer  would  establish  accounts  with 
certain  specified  vendors  who  regularly 
provide  goods  and  services  to  one  or 
more  Applicants.  These  vendors  would 
then  accept  orders  from  designated 
employees  of  an  Applicant  against  such 
accounts.  The  Applicants  state  that 
conducting  such  purchases  would 
reduce  the  time  and  documentation 
associated  with  the  current  system  of 
making  such  purchases  using  petty  cash 
and  limited  purchase  orders.  The  cards 
would  not  be  for  employees'  personal 
use. 

In  a  prior  order  dated  March  18, 1992 
(HCAR  No.  25493),  the  Commission 
authorized  each  of  JCP&L,  MEC  and  PEC 
to  engage  in  short-term  borrowings  in 
amounts  that  did  not  exceed  its  charter 
limits.  As  of  December  31, 1991,  this 
limit  was  set  at  $236  million,  $95 
million  and  $123  million  for  JCP&L, 
MEC  and  PEC,  respectively.  JCP&L, 
MEC  and  PEC  state  that  the  amounts 
borrowed  by  each  under  its  Credit  Card 
Agreement  would  not,  when  combined 
with  borrowed  amounts  authorized  in 
that  order,  exceed  the  borrowing  limits 
on  each  of  those  Applicants  specified  in 
that  order.  Further,  the  amounts 
borrowed  by  all  AppHcants  under  all 
Credit  Card  Agreements  would  not 
exceed  $3  million  at  any  one  time. 

Under  each  Credit  Card  Agreement, 
an  Applicant  would  be  given  a  specified 
period  of  time,  which  would  be  no  less 
than  ten  days  following  receipt  of  a 
statement  from  the  credit  card  issuer,  to 
rejjay  in  full  all  charges  billed  in  that 
statement.  After  that  period,  the  issuer 
would  be  entitled  to  assess  interest  on 
unpaid  balances  in  an  amoimt  not  to 
exceed  125%  of  the  credit  card  issuer's 
or  other  recognized  prime  rate  per 
annum.  In  addition,  the  credit  card 
issuer  would  be  entitled  to  assess  a 
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separate  late  charge  in  an  amount  not  to 
exceed  one  percent  of  the  unpaid 
balance,  if  payment  of  that  balance  were 
not  made  within  a  speciHed  longer 
period  of  time  following  receipt  of  the 
statement  from  the  credit  card  issuer, 
which  period  would  be  no  less  than 
thirty  days.  Additionally,  under  each 
Credit  Card  Agreement,  an  Applicant 
would  pay  an  annual  fee  not  to  exceed 
S25  for  each  card  issued. 

The  Southern  Company  (70-8277) 

The  Southern  Company  ("Southem"). 
64  Perimeter  Center  East.  Atlanta. 
Georgia  30346.  a  registered  holding 
company,  has  filed  an  application- 
declaration  under  sections  6(a).  7. 12(b). 
32  and  33  of  the  Act  and  Rules  45.  50, 
50(a)(5)  and  53  thereunder. 

Southem  proposes  to  issue  and  sell 
up  to  ten  million  shares  of  its 
authorized  but  unissued  common  stock, 
par  value  $5  per  share,  as  such  number 
may  be  adjusted  for  any  share  split  or 
distribution  hereafter  authorized  by  the 
Commission  ("Common  Stock"),  in  one 
or  more  transactions  from  time  to  time, 
through  December  31, 1996. 

Southem  proposes  to  effect  the 
issuance  and  sale  of  some  or  all  of  the 
shares  of  the  Additional  Common  Stock 
through  a  primary  shelf  registration 
program  in  accordance  with  Rule  415 
under  the  Securities  Act  of  1933,  as 
amended.  Southem  further  proposes  to 
enter  into  a  Sales  Agency  Agreement 
("Agreement")  with  a  broker/dealer 
("Agent")  providing  for  the  offer  and 
sale  of  some  or  all  of  the  Common  Stock 
subject  to  the  terms  and  conditions 
stated  therein. 

Accordingly.  Southem  would  appoint 
the  Agent  exclusively  for  the  purpKJse  of 
offering  and  selling  the  Common  Stock 
by  one  or  more  of  the  following 
methods:  (1)  In  ordinary  regular-way 
transajtioRS  in  the  auction  market  on 
the  floor  of  the  New  York  Stock 
Exchange,  or  any  regional  exchange  on 
which  Southern's  common  stock  may  be 
admitted  to  trading  privileges;  (2)  in 
block  transactions  of  such  exchanges  or 
in  the  over-the-counter  market,  in  which 
the  Agent  may  act  as  a  principal  for  its 
own  account;  and  (3)  in  "fixed-price 
offerings"  off  the  floor  of  such 
exchanges,  or  "special  offerings"  and 
"exchange  distributions"  in  accordance 
with  the  rules  of  such  exchanges. 

The  sale  of  the  Common  Stock  will  be 
made  at  market  prices  prevailing  at  the 
time  of  sale  in  the  case  of  transactions 
on  exchanges  and  at  prices  negotiated 
by  the  Agent  and  related  to  prevailing 
market  prices  in  the  case  of  over-the- 
counter  transactions.  Southem  proposes 
to  issue  and  sell  the  Common  Stock 
under  methods  (1)  and  (2)  above 


pursuant  to  the  alternative  competitive 
bidding  procedures  as  modified  by  the 
Commission's  Statement  of  Policy  dated 
September  2, 1982  (HCAR  No.  22623). 
Southem  states  that  it  will  either 
comply  or  by  amendment  herein  will 
request  an  exception  from  such 
requirements  in  connection  with  sale  of 
Common  Stock  pursuant  to  (3)  above 
should  circumstances  develop  which,  in 
the  opinion  of  Southern's  management, 
make  such  exception  in  the  best 
interests  of  Southem  and  its  investors 
and  consumers.  The  Commission  is 
requested  to  reserve  jurisdiction  over 
the  sale  by  Southem  of  any  of  the 
Common  Stock  pursuant  to  an 
exception  from  the  requirements  of 
competitive  bidding  under  Rule  50. 

Southem  proposes  to  use  the  net 
proceeds  from  the  sale  of  the  Common 
Stock,  together  with  other  available 
funds,  to,make  additional  equity 
investments  in  subsidiary  companies. 
Such  investments  will  include  cash 
capital  contributions  to  Southern's 
operating  utility  subsidiary  companies 
and  in  exempt  wholesale  generators 
("EWG")  and  foreign  utility  companies 
("FUCO"),  as  defined  in  Sections  32  and 
33,  respectively,  such  that  its  subsidiary 
companies  are  permitted  to  acquire  and 
own.  and  to  fund  ongoing  development 
costs  associated  with  potential  direct  or 
indirect  investments  by  Southem  in 
such  entities,  and  for  other  corporate 
purposes. 

Investments  by  Southem  in 
subsidiary  companies  would  only  be 
made  in  accordance  with  existing  or 
future  authorizations  in  separate 
proceedings,  or  in  accordance  with  such 
-exemption-  uS  may  exist  under  the  Act 
and  the  rules  and  regulations 
thereunder.  Southem  currently  has 
authority  to  make  investments  in 
Southem  Company  Services,  Inc. 
(HCAR  No.  25874),  Southem  Electric 
Intemational.  Inc.  (HCAR  No.  24476). 
and  Southem  Nuclear  Operating 
Company  (HCAR  No.  25792),  each  of 
which  is  a  wholly-owned  non-utility 
subsidiary  company.  Southem 
represents  that  no  part  of  the  proceeds 
from  the  sale  of  the  Common  Stock  will 
be  utilized  by  Southern  Electric 
I^itemational,  Inc.  for  a  purpose  that  is 
currently  permitted  under  HCAR  No. 
24476  unless  such  purpose  would  also 
be  permitted  under  an  order  in  File  No. 
70-7932.  Presently,  Southem  does  not 
have  authority  to  make  additional 
investments  in  its  operating  utility 
subsidiary  companies,  but  intends  to 
request  such  authority  in  a  separate 
filing. 

Southem  proposes  to  guarantee  the 
securities  of  one  or  more  EWG  or  FUCO 
from  time  to  time  through  December  31, 


1996.  in  an  aggregate  amount  not  to 
exceed  $500  million  at  any  one  time 
outstanding  ("Guarantees"),  provided 
that  any  Guarantee  outstanding  on 
December  31, 1996  shall  remain 
effective  until  expiration  or  termination 
in  accordance  with  its  terms. 

Southem  anticipates  that  the  capital 
costs  of  EWGs  and  FUCOs,  in  which  it 
may  invest,  will  be  financed  in  part  by 
loans  obtained  from  banks  and  other 
institutional  lenders  that  are  secured 
solely  by  the  assets  and  revenues  of 
such  entities  and  that  are  otherwise 
non-recourse  to  Southem.  However. 
Southem  expects  that  it  will  be 
necessary  from  time  to  time  to  guarantee 
certain  amounts  of  the  indebtedness  or 
financial  commitments  of  such  EWGs  or 
FUCOs. 

Entergy  Corporation  (70-8299) 

Entergy  Corporation,  225  Baronne 
Street,  New  Orleans,  Louisiana  70112 
("Entergy"),  a  registered  holding 
company,  has  filed  an  application- 
declaration  with  the  Commission 
pursuant  to  sections  6(a).  7, 9(a),  10  and 
12(c)  of  the  Public  Utility  Holding 
Company  Act  of  1935,  as  amended 
("Act")  and  Rules  42  and  50(a)(5) 
thereunder.  The  original  notice  of  this 
filing  was  issued  by  the  Commission  on 
November  19, 1993  (HCAR  No.  25927). 

Entergy,  as  further  defined  below, 
requests  authority  through  March  31. 
1997  to  issue  from  time  to  time  up  to  2 
million  shares  of  its  common  stock,  par 
value  of  $5  per  share,  or  any  security 
issued  in  exchange  for  such  stock 
("Stock"),  in  connection  with  a 
proposed  nonstatutory  Stock  Investment 
Plan  ("Plan").  For  the  purposes  of  the 
Plan.  Entergy  would  include  any 
company  that  is  a  successor  in  interest, 
including  the  surviving  corporation 
following  the  proposed  merger  of 
Entergy  and  Gulf  States  Utilities 
Company.  Under  the  Plan,  eligible 
employees  ("Eligible  Employees")  of 
Entergy  and  of  other  participating 
companies  (collectively.  "Participating 
Employers")  would  be  granted  options 
("Oiptions")  to  purchase  shares  of  Stock. 
In  addition  to  Entergy,  Participating 
Employers  would  include  any 
corporation  (a)  50%  or  more  of  the 
common  stock  of  which  is  owned, 
directly  or  indirectly,  by  Entergy  and  (b) 
which  is.  from  time  to  time,  designated 
as  a  Participating  Employer  in  the  Plan. 
Designation  as  a  Participating  Employer 
would  be  made  by  a  committee,  more 
particularly  described  below 
("Committee"),  that  is  charged  with 
administering  the  Plan.  Eligible 
Employees  generally  would  include  all 
regular,  full-time  employees  of  a 
Participating  Employer,  including  those 
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employees  who  at  the  time  of  the  grant 
of  the  applicable  Option,  are  on  paid 
leave  of  absence. 

The  purpose  of  the  Plan  is  to  provide 
Eligible  Employees  of  Entergy  and  other 
Participating  Employers  with  an 
opportunity  to  acquire  a  proprietary 
interest  in  Entergy  through  the  purchase 
of  Stock.  Entergy  would  make  three 
consecutive  annual  offerings 
("Offerings")  of  Stock,  each 
corresponding  to  a  twelve  month  period 
("Flan  Year")  commencing  on  April  1 
("Commencement  Date")  and  ending 
March  31  of  the  following  year 
("Termination  Date").  The  first  Plan 
Year  with  respect  to  the  Plan  would  be 
the  twelve  month  period  beginning 
April  1. 1994  and  ending  March  31, 
1995.  An  Eligible  Employee  would 
become  a  participant  with  respect  to  any 
Offering  ("Participant")  by  enrolling  in 
the  Offering  prior  to  the  applicable 
Commencement  Date  and  authorizing 
payroll  deductions  during  the  course  of 
the  corresponding  Plan  Year.  A 
Participant  could  authorize  deductions 
up  to  a  maximum  level  of  10%  of  the 
Participant's  base  pay  to  pay  for  the 
Stock  which  is  covered  by  the 
Participant's  option.  Generally,  each 
Participant  would  be  granted  an  Option 
on  each  Commencement  Date  to 
purchase  the  most  amount  of  Stock 
("Option  Shares")  allowed  by  the 
amount  credited  to  his  account  on  the 
Termination  Date  with  respect  to  that 
Offering  at  the  Option  exercise  price. 
The  Option  exercise  price  ("Exercise 
Price")  with  respect  to  any  Offering 
would  be  the  lower  of: 

a.  85%  of  the  closing  price  of  the 
Common  Stock  on  the  Commencement 
Date  for  that  Offering  or  the  nearest 
prior  business  day  on  which  trading 
occurs  on  the  New  York  Stock 
Exchange;  or 

b.  85%  of  the  closing  price  of  the 
Common  Stock  on  the  Termination  Date 
for  that  Offering  or  the  nearest  prior 
business  day  on  which  trading  occurs 
on  the  New  York  Stock  Exchange. 

Unless  a  Participant  elected  to 
withdraw  from  the  Plan  with  respect  to 
any  Offering,  the  Participant's  Option 
would  be  deemed  to  be  automatically 
e.xercised  on  the  applicable  Termination 
Date  for  the  purchase  of  the  number  of 
Option  Shares  covered  by  the  Option. 
Such  purcha.se  would  be  reflected  by  an 
appropriate  entry  on  Entergy's  books 
and  records  evidencing  that  the  Option 
Shares  purchased  by  a  Participant  with 
respect  to  the  Offering  had  been 
acquired  by  the  Participant  as  of  that 
date.  Any  excess  amount  credited  to  the 
Participant's  account  would  be  paid  to 
the  Participant  in  cash.  If  a  Participant 
withdrew  from  an  Offering  prior  to  the 


exercise  of  the  applicable  Option,  he 
would  receive  a  refund  of  funds  paid, 
less  administrative  expenses. 

The  Plan  would  be  administered  by  a 
committee  whose  members  would  be 
appointed  by  the  Chairman  of  the  Board 
of  Directors  of  Entergy.  The  Committee 
would  consist  of  no  fewer  than  three 
members  selected  from  directors, 
officers  or  employees  of  Entergy  and  of 
other  Participating  Employers 
("Committee").  Subject  to  the  express 
provisions  of  the  Plan,  the  Committee 
would  have  the  exclusive  authority  to 
interpret  and  construe  any  and  all  of  its 
provisions  and  to  make  all  other 
determinations  deemed  necessary  or 
advisable  for  its  administration.  The 
Committee  may,  in  its  discretion,  permit 
Participants  to  make  contributions  by 
one  or  more  lump  sum  payments,  in 
addition  to  payroll  deductions.  Such 
permission  would  be  subject  to,  inter 
alia,  the  condition  that  the  total  of  all 
amounts  credited  to  a  Participant's 
account  in  any  Plan  Year  could  in  no 
event  exceed  10%  of  the  Participant's 
base  pay. 

It  is  proposed  that  the  Option  Shares 
be  issued  from  treasury  shares,  rather 
than  from  newly  issued  shares. 
Therefore.  Entergy  requests  authority 
under  the  Act  to  purchase  from  time  to 
time  during  the  period  through  March 
31,  1997,  up  to  a  maximum  of  2  million 
shares  of  Stock  on  the  open  market,  to 
be  held  as  treasury  shares,  pending 
resale  to  Participants,  for  the  purpose  of 
satisfying  the  anticipated  requirements 
of  the  Plan.  The  timing  of  such 
purchases  would  depend  upon  the 
anticipated  needs  of  the  Plan  and  then 
existing  market  conditions.  Funds  for 
the  purchase  of  shares  of  Stock  from  the 
open  market  to  satisfy  the  requirements 
of  the  Plan  would  be  obtained  from 
internally  generated  funds.  Proceeds 
from  the  sale  of  shares  of  Stock  under 
the  Plan  will  become  part  of  the  general 
corporate  funds  of  Entergy  and  will  be 
used  (i)  to  purchase  Stock  of  Entergy 
sold  or  to  be  sold  by  Entergy  under  the 
Plan,  or  (ii)  for  other  general  corporate 
purposes. 

Entergy  additionally  requests  an 
exemption  from  the  competitive  bidding 
requirements  of  Rule  50  under  the  Act 
pursuant  to  subsection  (a)(5)  thereof 
with  respect  Vo  the  issuance  of  the 
Options  and  the  issuance  and  sale  of 
Stock  pursuant  to  the  Plan. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority: 
Margaret  H.  McFarland. 
Deputy  Secretary. 

|FR  Doc.  93-30172  Filed  12-»-93:  8:45  ami 
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DEPARTMENT  OF  STATE 

Bureau  of  PoUti^o*Military  Affairs 
[Public  Notice  1909] 

Determinations  Under  the  Aims  Export 
Control  Act  and  the  Foreign 
Assistance  Act  of  1961 

Pursuant  to  section  654(c)  of  the 
Foreign  Assistance  Act  of  1961,  as 
amended  (the  "Act"),  notice  is  hereby 
given  that  the  President  has  made  a 
determination  pursuant  to  section  498A 
of  the  Act  and  has  concluded  that 
publication  of  the  determination  would 
be  harmful  to  the  national  security  of 
the  United  States.  Pursuant  to  section 
654(c)  of  the  Act.  notice  is  further  given 
that  the  Under  Secretary  of  State  for 
Intemational  Security  Affairs  has  made 
a  determination  pursuant  to  section  81 
of  the  Arms  Export  Control  Act  and  has 
concluded  that  publication  of  the 
determination  would  be  harmful  to  the 
national  security  of  the  United  States. 

Dated:  November  22. 1993. 
Robert  L.  Gallucci, 

Assistant  Secretary  of  State  for  Politico- 
Military  Affairs. 
[FR  Doc.  93-29999  Filed  12-9-93;  8:45  ami 

BILUNG  CODE  4710-4S-M 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
Filed  During  the  Week  Ended 
December  3, 1993 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 
Docket  Number:  49286 
Date  filed:  December  1, 1993 
Parties:  Members  of  the  Intemational 

Air  Transport  Association 
Subject:  TC123  Reso/P  0114  dated 

November  9. 1993  North/Mid/South 

Resolutions  r-1  to  r-8  Minutes — 

TC123  Meet/P  0051  dated  Noven^ber 

26. 1993  Tables— TC123  Fares  0037 

dated  November  30, 1993 
Proposed  Effective  Date:  }Aan:h  1. 1994. 
Docket  Number:  49287 
Date  filed:  December  1. 1993 
Parties:  Members  of  the  Intemational 

Air  Transport  Association 
Subject:  COMP  Telex  Mail  Vote  657 

Rounding  Unit  for  Egypt 
Proposed  Effective  Date:  December  15, 

1993. 
Docket  Number:  49291 
Date  filed:  December  3, 1993 
Parties:  Members  of  the  Intemational 

Air  Transport  Association 
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Subject:  TC23  Reso/P  0613  dated 
October  8, 1993  Europe-South  Asian 
Subcontinent  r-l  to  r-15. 

Proposed  Effective  Date:  January  1 , 
1994. 

PhylliiT.Kaylor. 

Chief,  Documentary  Services  Division. 

IFR  Doc.  93-30207  Filed  12-9-93;  8:45  am) 

BNxitM  cooc  4»ie-«a-p 


Applications  for  Certificates  of  Public 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  Filed  Under 
Subpart  0  During  ttie  Wepk  Ended 
December  3, 1993 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Sucb  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 
Docket  Number:  49283 
Date  filed:  November  30. 1993 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  December  28, 1993 
Description:  Application  of  Federal 
Express  Corporation,  pursuant  to 
section  401(d)(1)  of  the  Ad,  and 
subpart  Q  of  the  Regulations  for 
renewal  of  its  existing  authority  to 
provide  foreign  air  transportation  of 
property  and  mail  between  a  point  or 

Koints  in  the  United  States,  on  the  one 
and,  and  a  point  or  points  in  Italy, 
on  the  other  hand,  as  contained  in 
Segment  1  of  Federal  Express' 
certificate  of  public  convenience  and 
necessity  for  Route  119,  and  as 
contained  in  Federal  Express' 
certitlcate  of  public  convenience  and 
necessity  for  Route  553. 

Docket  Number:  49284 

Date  filed:  November  30. 1993 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  December  28. 1993 

Description:  Application  of  Federal 
Express  Corporation,  pursuant  to 
section  401(d)(1)  of  the  Act  and 
subpart  Q  of  the  Regulations,  for 
renewal  of  its  existing  authority  to 
provide  foreign  air  transportation  of 
property  and  mail  between  a  point  or 
points  in  the  United  States,  on  the  one 


hand,  and  a  point  or  points  in  the 
Philippines,  on  the  other  hand,  as 
contained  in  Segment  3  of  Federal 
Express'  certificate  of  public 
convenience  and  necessity  for  Route 
205-F. 

Phyllis  T.Kaylor. 

Chief,  Documentary  Services  Division. 

IFR  Doc.  93-30208  Filed  12-9-93;  8:45  am) 

BILLING  COOf  O10-42-P 


Federal  Aviation  Administration 
[ACNO.120-XX1 

Developntent  of  Advisory  Circular  (AC) 
on  Flightcrew  Sleeping  Quarters/ 
Facilities 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  FAA  intent  to  consider 
the  design  and  installation  criteria  for 
flightcrew  rest  facilities  on  commercial 
transport  aircraft  contained  in 
Aerospace  Recommended  Practice 
(ARP)  4101/3  in  the  development  of  AC 
120-XX,  Flightcrew  Sleeping  Quarters/ 
Facilities;  and  request  for  comments 
concerning  the  adequacy  and 
appropriateness  of  these  criteria. 

SUMMARY:  This  notice  contains  a  reprint 
of  the  Society  of  Automotive  Engineers 
(SAE)  document  ARP4101/3,  Crew  Rest 
Facilities,  which  contains  information 
that  the  FAA  intends  to  consider  in 
development  of  AC  120-XX,  Flightcrew 
Sleeping  Quarters/Facilities.  When 
developed  and  issued,  this  AC  would 
provide  guidance  for  one  means,  but  not 
the  only  means,  for  Federal  Aviation 
Regulations  (FAR)  parts  121  and  135 
certificate  holders  to  obtain  an  FAA 
finding  regarding  the  adequacy  of 
sleeping  quarters/facilities  to  be  used  for 
flight  crewrmembers  sleeping  in  flight. 
These  sleeping  quarters/facilities  would 
be  used:  (1)  By  three-  and  four-pilot 
crews  during  long-range  flights  under 
FAR  part  135;  and  (2)  when  applicable, 
by  flight  crewmembers  in  the  conduct  of 
flag  and  supplemental  operations  under 
FAR  part  121.  This  notice  gives  all 
interested  persons  an  opportunity  to 
present  their  views  on  the  adequacy  of 
the  information  in  the  subject  SAE 
document  for  the  purpose  described 
herein.  The  FAA  will  consider  all 
comments  received  prior  to  issuing  any 
notice  of  availability  of  draft  AC  120- 
XX.  Flightcrew  Sleeping  Quarters/ 
Facilities. 

DATES:  Comments  must  be  received  on 
or  before  February  6, 1994. 
ADDRESSES:  Send  all  comments  on  the 
subject  SAE  document  to:  Federal 
Aviation  Administration,  Air  Carrier 


Branch,  AFS-220, 800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 
Comments  may  be  inspected  at  the 
above  address  between  9  a.m.  and  4 
p.m.  vy^kdays,  except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Don 
Streeter,  AFS-220,  at  the  address  above, 
telephone  (202)  267-7579. 

SUPPLEMENTARY  INFORMATION:  In 
developing  a  flightcrew  sleeping 
quarters/facilities  AC.  the  FAA  intends 
to  provide  standard  technical 
definitions  and  guidelines  for  FAR  part 
121  certificate  holders  and,  based  on 
comments  received,  FAR  part  135 
certificate  holders.  The  definitions  and 
guidelines  would  then  be  used  by  these 
certificate  holders  to  develop  plans  for 
a  sleeping  quarters  installation  in  a 
particular  type  airplane  and  to  obtain  an 
FAA  finding  regarding  the  adequacy  of 
that  installation  for  sleeping  purposes. 
This  AC  will  reference  recommended 
guidelines  based  on  suggested  criteria 
contained  in  ARP4101/3  for  the  design 
and  installation  of  crew  rest  facilities  on 
commercial  transport  aircraft  capable  of 
ultra-long-range  operations  with 
augmented/enlarged  crew  complements. 

FAR  section  135.269  permits 
certificate  holders  to  assign  three-  or 
four-pilot  crews  to  flights  having 
extended  duty  periods,  under  certain 
conditions.  One  condition  that  must  be 
met  to  authorize  such  assignments  is 
that  adequate  sleeping  quarters  must  be 
available  for  use  on  such  flights.  The 
FAA  recognizes  that  accepting  certain 
guidance  criteria  in  ARP4101/3  may  be 
difficult  for  FAR  part  135  operators. 
Therefore,  comments  from  FAR  part  135 
operators  regarding  the  adequacy  of  the 
ARP4101/3  criteria  are  requested  to 
ensure  the  development  of  equitable 
guidelines.  Some  of  the  issues  in  need 
of  comment  are: 

(1)  Aircraft  size  is  limited  imder  FAR 
part  135,  therefore,  recognizing  the  size 
differential,  should  or  can  the  ARP4101/ 
3  criteria  be  applied  to  FAR  part  135 
aircraft? 

(2)  Should  the  proposed  AC  include 
FAR  pa^t  135  guidelines?  If  so,  should 
the  FAR  part  135  guidelines  be  separate 
from  the  FAR  part  121  guidelines? 

(3)  Should  a  separate  AC  be 
developed  for  FAR  part  135  operators? 

(4)  What  additions  or  changes  in  the 
ARP4 101/3  criteria  would  be  needed  to 
accommodate  the  needs  of  FAR  part  135 
operators?  The  follovsring  related  SAE 
documents  may  also  prove  to  be  useful 
in  the  development  of  the  draft  AC: 

SAE  ARP4101— Flight  Deck  Layout  and 

Facilities 
SAE  ARP4101/4— Flight  Deck 

Environment 
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SAE  ARPl 323— Type  Measurements  of 
Aircraft  Interior  Sound  Pressure 
Levels  During  Cruise 

S.\E  AIR  4245— Quantities  for 
Description  of  the  Acoustical 
Environment  in  the  Interior  of  Aircraft 


Copies  of  these  documents  may  be 
obtained,  for  a  fee,  by  contacting:  SAE. 
The  Engineering  Society  For  Advancing 
Mobility  Land,  Sea,  Air,  and  Space 
International,  400  Commonwealth 
Drive.  Warrendale,  PA  15096-0001, 


Attention:  Mr.  Richard  A.  Vandame.  Jr., 
telephone  (412)  f  76-4841. 

Issued  in  Washington,  DC.  on  December  6. 
1993. 

Donald  W.  Streeter, 

Acting  Branch  Manager.  Flight  Standards.  Air 
Carrier  Operations  Branch. 
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ARP4101/3 


^« 


Issued  1992-02-28 


CREW  REST  FAClLiriES 


1.  SCOPE: 

This  document  recomroends  criteria  for  the  design  and  Installation  of  flight 
crew  rest  facilities  on  connerclal  transport  aircraft  capable  of  ultra 
long-range  operations  with  augmented/enlarged  crew  complement. 

2.  REFERENCES: 

2.1  This  annex  should  be  used  In  conjunction  with  ARP4101  Core  Document.  The 
following  documents  may  also  be  applicable: 

SAE  ARP4101/4   Flight  Deck  Environment 

SAE  ARP13Z3    Type  Measurements  of  Aircraft  Interior  Sound  Pressure 

Levels  During  Cruise 
SAE  A1R4245    Quantities  for  Description  of  the  Acoustical  Environment  In 

the  Interior  of  the  Aircraft 

2.2  Definitions: 

CREW  REST  FACILITY:  An  area  designed  for  the  purpose  of  providing  sleeping, 
stowage,  and  changing  clothes  for  off-duty  flight  crew. 

SLEEPING  AREA:  Any  area  designated  for  the  purpose  of  providing  an  Isolated 
space  with  a  horizontal  sleeping  surface  for  the  off-duty  flight  crew. 

SLEEPING  SURFACE:  Any  horizontal  surface  such  as  a  bed.  bunk,  or  sleeping 
seat  that  meets  the  criteria  defined  by  this  ARP. 

FREE  SPACE:  An  area  designated  for  the  use  of  the  crew  to  change  and  stow 
clothing. 


SAE  T»ct»nc«:  Stanaards  BoanJ  Rcies  pfonOe  'T\»'  The  rapo«i  s  pot*sfia<J  6y  S*E  » tO^ric*  tha  state  o«  lacfiruca/  and  angmaanno 
scancas  Tha  use  ot  irns  »epo»i  n  anft'aij  votLria'v  and  its  appkcatxnty  ar>d  «*;^tat»i»fy  •o«  any  partoMf  uaa.  (noudrtg  any  petaw 
mifingamani  ansrig  tf«ie*'a<T..  a  in«  so<a  'av>oos-t>'''''y  o*  V*  usai ' 

SAE  ravtaws  aacti  tec^'^'ca'  lapon  ai  laast  avary  ft»a  yaar*  ai  "(hch  ama  fl  may  ba  «aa^fmad.  tavtsad.  oi  eancanad  SAE  inv'ias  yow 
wnnen  coTvnams  ana  t>^g9est>ons 


CopT'O'^t  *99?  Sociaiy  o*  AirtorrxXra*  Enginaarv  Inc 
AN  nflMs  tasa^vad 
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3.  OPERATIONAL  REQUIREMENTS: 

3.1  Crew  Rest  Facility: 

The  facility  should  be  located  close  to  the  flight  deck,  but  physically 
Isolated  from  active  areas.  It  should  contain  sleeping  and  free-space  areas. 

3.1.1  The  resting  crew  shall  be  able  to  control  access  to  a  nearby  lavatory  that 
Incorporates  provisions  for  assuring  privacy  when  entering  or  leaving. 

3.1.2  The  entrance  door  shall  have  a  device  to  prevent  passengers  from  entering 
the  rest  area. 

3.1.3  Adequate  volume  shall  be  provided  for  sleep,  personal  storage,  and  changing 
of  clothes.  The  following  volumes  are  recommended: 

a.  Individual  sleeping  volume:  1.0  n'  (35  ft*). 

b.  Tree   space  adjacent  to  the  sleeplna  surfaces  for  Ingress/egress  and 
changing  of  clothes:  1.85  m*  (65  ft*). 

3.2  Sleeping  Surface  Criteria: 

Minimum  dimensions  for  each  sleeping  surface  shall  be  1.98  x  0.76  n 
(78  X  30  In). 

3.2.1  Minimum  spacing  for  an  over  and  under  sleeping  surface  arrangement  should 
be  0.66  m  (26  in).  The  space  above  the  upper  surface  should  not  be  less 
than  0.66  m  (26  In).  The  Interior  aircraft  contour  should  not  Impinge  at 
an  angle  of  more  than  35  degrees. 
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FIGURE  1  -  Crew  Rest  Facility  Cross  Section 
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3.2.2  The  sleeping  surfaces  should  be  designed  so  that  they  are  «s  level  as 
practicable  during  cruise. 

3.2.3  If  convertible  seats  are  used  for  sleeping  surfaces,  they  shall  have  a 
smooth,  even  surface  when  in  the  horizontal  position. 

3.2.4  Suitable  means  should  be  provided  to  assure  the  required  privacy  fcr  each 
sleeping  area  such  as  curtains  In  an  over-and-under  arrangement  or  « 
divider/curtain  In  a  side-by-slde  arrangement. 

3.3  Isolation: 

The  crew  rest  area  shall  be  located  where  noise,  odors,  and  vibration  can  be 
kept  to  a  minimum.  The  crew  rest  area  should  be  located  In  close  proximity 
to  the  flight  deck.  Noise  level  should  be  equal  or  lower  than  the  best  noise 
environments  on  the  aircraft.  The  noise  spectra  should  be  broadband  and  free 
of  tones.  Maximum  noise  levels  during  cruise  flight  In  the  range  of  70-75 
db(A)  are  considered  reasonable  design  objectives.  A  70  db(A}  maximum  should 
be  the  design  goal. 

Special  attention  should  be  given  to  the  design  of  doors,  systems,  public 
address  systems,  etc.  in  the  immediate  area  to  minimize  Intrusive  noise. 

3.4  Environmental: 

Airflow  and  temperature  control  shall  provide  a  uniformly  well -ventilated 
atmosphere,  free  from  draft,  cold  spots,  and  temperature  gradient.  The 
sleeping  area  should  be  designated  a  nonsmoking  area.  Installation  of  a 
humidifier  may  be  considered. 

3.5  Alerting  Device: 

An  aural  attention-getting  device  shall  be  provided  to  alert  crew  members  to 
return  to  the  flight  deck.  A  two-way  conntmlcatlon  system  with  the  flight 
deck  is  mandatory  if  the  rest  area  is  not  adjacent  to  the  flight  deck.  A 
one-way  call  system  Is  recommended  to  establish  communication  with  the  main 
flight  attendant  station. 

The  public  address  system  shall  have  provision  to  exclude  the  rest  area  fron 
nonrelevant  announcements. 

3.6  Lighting:  '  ' 

Separate,  controllable  reading  lights  shall  be  provided  for  each  sleeping 
surface  with  provision  for  light  shielding  of  tne  other  surfaces. 

J  7  Stowage  and  Restraints: 

Suitable  stowaoes  and  restraints  shall  be  provided  to  prevervt  unwanted  motion 
of  all  personal  belongings  in  severe  turbulence  (flight  bags,  clothing,  and 
shoes).  Each  sleeping  surface  shall  have  adequate  restraints  for  the 
protection  of  the  occupant  during  severe  turbulence. 


-  3 


Federal  Register  /  Vol.  58,  No.  236  /  Friday,  December  10,  1993  /  Notices 


65007 


SAE   ARP4101/3 


If.  Emergency  Cqulpnent: 

i.'nergency  oxygen  equipment  and  appropriate  visual  signals  such  as  'NO 
SKOkTnG"  and  "FASTEN  SEAT  BELTS'  shtll  be  provided.  A  smoke  detector  shall 
be  provided.  Additional  items  of  emergency  equipment  will  be  required  If  not 
iemediately  available  in  close  proxinlty  to  crcM  rest  facility  (smoke  hood, 
or  protective  breathing  equipment,  BCF  extinguisher,  fire  gloves). 

3.'^  Wonsleeping  Accomnodations: 

Consideration  should  be  given  to  providing  seating  for  off-duty  crew  members 
for  rest  and  relaxation  with  IFE  audio  and  visual.  If  Installed,  Independent 
controls  shall  be  provided  for  each  crew  member.  Location  and  size  of  visual 
displays  shall  not  cause  interference  to  other  crew  member(s). 
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Bn.lJNG  COOe  4910-1VM 

Federal  Highway  Administration 

Environmental  Impact  Statement: 
Windham  County,  VT 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
|NH  010-1(33)1  in  Windham  County. 
VT. 

FOfl  FURTHER  INFORMATION  CONTACT: 
Donald  J.  West,  FHWA  Division 
Administrator,  Vermont,  or  Patrick  M. 
Amo,  Environmental  Program  Manager, 
P.O.  Box  568,  Montpelier  VT  05601.  tel.: 
(802)  828-4423.  or  Samuel  Lewis, 
Project  Manager,  Vermont  Agency  of 
Transportation,  tel.:  (802)  828-3966. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA  in  cooperation  with  the  Vermont 
Agency  of  Transportation  will  prepare 
an  environmental  impact  statement 
(EIS)  to  evaluate  alternatives  to  provide 
a  bypass  or  upgrading  of  Vermont 
Routes  9  and  100  at  Wilmington  in 
Windham  County,  Vermont.  The 
proposed  improvements  are  considered 
necessary  to  provide  for  the  existing  and 
projected  trafllc  demand. 

Alternatives  under  consideration 
include  (1)  taking  no  action;  (2) 
improvements  to  the  existing  Routes  9 
and  100,  including  Transportation 
Systems  Management/Transportation 
Demand  Management  measures  (TSM/ 
TDM);  (3)  An  east-west  bypass  located 
south  of  the  center  of  Wilmington;  (4)  A 
north-south  bypass  located  west  of  the 
center  of  Wilmington;  (5)  A  north-south 
bypass  located  east  of  the  center  of 
Wilmington.  Combinations  of  these 
alternatives,  and  other  alternatives 
developed  during  the  scoping  process, 
will  also  be  evaluated.  Incorporated  into 
and  studied  with  the  various  build 
alternatives  will  be  design  variations  of 
grade  and  alignment. 

The  EIS  will  evaluate,  but  not  be 
limited  to  assessing  the  environmental 
impacts,  including  secondary  and 
culumative  impacts  on  the  affected 
environment  for  the  following  impact 
categories:  Socio-economic  including 
residential,  business,  and  employment: 
historical  and  archaeological;  cultural 
resources;  parklands;  recreation; 
aesthetics;  traffic;  noise;  surface  water 
hydrology  and  quality;  air  quality; 
wetlands;  wildlife  habitat;  Rsheries; 
vegetation;  geology;  soils;  and 


groundwater  resources.  The  EIS  will 
also  evaluate  impacts  on  the  affected 
environment  resulting  bom 
construction  period  traffic  and  induced 
economic  growth  associated  with  the 
project. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  interest 
in  this  proposal.  A  scoping  meeting  will 
be  held  on  Monday,  January  24, 1994  at 
7  p.m.  at  the  Wilmington  Town  Hall.  In   • 
2  addition,  a  series  of  public  meetings 
will  be  held  during  the  preparation  of 
the  EIS,  ar.d  a  public  hearing  will  be 
held  after  the  draft  EIS  is  published. 
Public  notice  will  be  given  of  the  time 
and  place  of  the  meetings  and  hearing. 
The  draft  EIS  will  be  available  for  public 
and  agency  review  and  comment  prior 
to  the  public  hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  signiHcant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Ck)nstruction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  Programs  and  activities  apply  to  this 
program) 

Issued  on:  Novemt)er  29, 1993. 
William  K.  Fung, 

Engineering  Coordinator,  Montpelier. 
Vermont. 
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National  Highway  Traffic  Safety 
Administration 

pocket  No.  93-77;  Notice  1] 

Bugatti  Automobili,  S.p.A.;  Receipt  of 
Petition  for  Temporary  Exemption 
From  Standard  No.  208 

Bugatti  Automobili,  S.p.A.,  of 
Modena,  Italy,  has  petitioned  for  a 
temporary  exemption  until  November  1, 
1995,  from  the  automatic  protection 
requirements  of  Federal  Motor  Vehicle 
Safety  Standard  No.  208,  Occupant 
Crash  Protection.  The  basis  of  the 
petition  is  that  compliance  would  cause 
substantial  economic  hardship. 

Notice  of  receipt  of  the  petition  is 
published  in  accordance  with  agency 
regulations  on  the  subject  (49  CFR  part 
555)  and  does  not  represent  any 


judgment  of  the  agency  on  the  merits  of 
the  petition. 

Petitioner's  Hardship  Arguments 

Under  15  U.S.C.  1410(a)(1)(A).  the 
Admm*istrator  may  provide  a  temporary 
exemption  upon  a  finding  that 
"compliance  would  cause  substantial 
economic  hardship  and  that  the 
manufacturer  has,  in  good  faith, 
attempted  to  comply  •  •  •  " 

The  following  is  a  summary  of 
Bugatti's  petition.  Bugatti  was  formed  as 
an  Italian  corporation  in  1987  for  the 
purpose  of  manufacturing  automobiles. 
It  is  80.66%  owned  by  Bugatti 
International  Holding,  S.A.,  a 
Luxembourg  corporation,  which 
between  1987  and  1994  will  have 
invested  in  excess  of  $115,000,000  in 
facilities,  personnel,  research  and 
development.  Four  years  after  its 
founding,  in  1991,  Bugatti  presented  a 
prototype  vehicle  to  the  public.  The 
factory  was  completed  in  1992,  and 
production  of  its  first  model,  the  EB 
110,  began  in  April  1993.  To  date, 
"fewer  than  50  cars  have  been 
produced."  As  the  company  only  began 
realizing  income  with  the 
commencement  of  sales  earlier  this  year, 
its  lifetime  cumulative  net  losses  now 
exceed  $30,000,000. 

In  its  early  years,  the  company's  focus 
was  to  establish  itself  and  to  commence 
sales  in  markets  other  than  the  United 
States.  The  company's  permanent 
management  team  was  not  in  place  until 
1991,  and  its  p>ermanent  engineering 
team  was  finalized  only  in  1993. 
Initially,  it  "seriously  considered  not 
even  coming  to  the  United  States  at  all" 
because  of  "product  liability  exposure 
and  insurance,  homologation  costs,  and 
the  often  volatile  nature  of  the  high 
performance/exotic  car  market  in  the 
United  States."  In  the  Spring  of  1993, 
however,  it  made  the  decision  to  enter 
the  U.S.  market  and  intends  to  do  so  in 
mid-1994.  Because  of  the  requirement  in 
the  Intermodal  Surface  Transportation 
Act  of  1991  mandating  the  phase-in  of 
airtjags  beginning  in  September  1996, 
the  company  decided  not  to  develop  an 
automaf^c  belt  system  but,  instead,  to 
provide  an  air  bag  system  from  the 
beginning  as  a  means  of  complying  with 
Standard  No.  208. 

Lacking  the  in-house  engineering  staff 
capable  of  developing  an  air  bag  system, 
and  concurrently  with  its  decision  to 
enter  the  U.S.  market,  Bugatti  began  a 
search  to  locate  an  "engineering  design 
and  development  firm  to  manage 
Bugatti's  air  bag  project."  Fourteen 
companies  were  approached,  and  in 
September  1993,  the  proposal  by  Lotus 
Engineermg  was  accepted.  The  cost  of 
the  proposal  is  "in  excess  of  $1.2 
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million  (not  including  the  cost  of  the 
vehicles  to  be  crashed)."  The  company 
anticipates  that  it  will  be  able  to 
commence  production  of  air  bag 
equipped  vehicles  in  April  1995,  well 
before  the  end  of  the  2-year  exemption 
it  has  requested. 

Late  in  August  1993.  Bugatti 
International  Holding,  which,  as 
previously  noted,  owns  80.66%  of  the 
petitioner,  sigi>ed  a  contract  to  purchase 
Group  Lotus  pic,  including  Lotus      • 
Engineering.  Lotus  is  also  a 
manufacturer  of  motor  vehicles,  whose 
production  In  1992  was  688  units. 
According  to  the  petitioner,  Lotus  "lost 
over  $35  million  in  1992  on  revenues  of 
approximately  $92  million."  The 
purcha.se  of  Lotus  would  be  financed  by 
capital  investments  into  Bugatti 
International  Holding  earmarked  for  that 
specific  purpose. 

In  the  absence  of  an  exemption,  the 
company  projects  continuing  net  losses 
through  1994. 

Arguments  Why  an  Exemption  Would 
be  in  the  Public  Interest  and  Qmsistent 
With  Traffic  Safety  Objectives 

In  order  to  grant  an  exemption,  the 
Administrator  murt  also  find  that  the 
exemption  is  in  the  public  interest  and 
consistent  with  the  objectives  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act.  In  support  of  its  petition, 
Bugatti  has  informed  NHTSA  that  it 
"will  make  every  effort  possible  to 
design  its  air  bag  system  so  that  it  can 
retrofit  writh  air  bags  all  vehicles  sold 
under  the  exemption."  h  a'so  argued 
that  it  does  not  expect  to  sell  more  than 
100  cars  imder  the  exemption.  Each  car, 
equipped  with  a  three-point  belt  system, 
would  be  labeled  with  a  seat  belt  use 
reminder.  Further,  all  vehicles  will  meet 
ameeded  Standard  No.  214  Side  Door 
Strength  in  advance  of  the  requirement 
to  do  so.  as  well  as  all  other  Federal 
motor  vehicle  safety  standards. 

Interested  persons  are  invited  to 
submit  co.Timents  on  the  petition 
described  above.  Comments  should  refer 
to  the  Docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Admini.stralioii,  room 
5109,  400  Seventh  St.  SW..  Washington. 
DC  20590.  It  is  requested  but  not 
required  that  10  copies  be  submiUod. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  helow  will  he 
considered,  and  will  be  available  for 
examination  in  the  docket  at  the  above 
address  both  before  and  after  that  date. 
To  the  extent  possible,  comments  filed 
af^er  the  closing  dale  will  also  be 
considered.  Notice  of  Cnal  action  on  the 
petiticn  will  be  published  in  the 


Federal  Register  pursuant  to  the 
authority  indicated  below. 

Conunent  closing  date:  January  10, 
1994. 

Authority:  15  U  S.C.  1410:  delegations  of 
authority  at  49  CFR  1.50  and  501.8. 

Issued  on:  December  6. 1993. 
Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 
[PR  Doc.  93-30145  Filed  12-9-93;  8:45  ami 
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[Doclcet  No.  93-72;  Nottc«  2) 

Determination  That  Nonconforming 
1977  Bristol  VRT  Buses  Are  Eligit>le  for 
Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Notice  of  determination  by 
NHTSA  that  nonconforming  1977 
Bristol  VRT  buses  are  eligible  for 
importation. 

SUMMARY:  This  notice  armounces  the 
determination  by  NHTSA  that  1977 
Bristol  VRT  buses  that  were  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  are  eligible  for 
importation  into  the  United  States 
because  they  have  safety  features  that 
comply  with,  or  are  capable  of  being 
modified  to  comply  with,  all  such 
standards. 

DATES:  The  determination  is  effective  as 
of  December  10, 1993. 
FOn  RIRTHER  INFOnMATtON  COWTACT: 
Ted  Bayler,  OlT;ce  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-5306). 

SUPPt.EMENTARV  INFORMATION: 

Background 

Under  section  108(c)(3)(A){i)(I)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act),  15  U.S.C 
§  1397(c){3)(A)(i}(I).  a  motor  vehicle  that 
was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shill  be  refused 
admission  into  the  United  States  on  and 
after  January  31 , 1«90,  unless  NHTSA 
has  determined  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  section  114  of  the  Ait. 
and  of  the  same  model  year  as  the 
mode!  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  modiSed  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards.  Where  there  is  no 
substantially  similar  U.S.  certified 
motor  vehicle,  section  108(c)(3)(A)(i)(n) 
of  the  Act,  15  U.S.C  1397(c)(3)(A)(i)(n), 
permits  a  nonconforming  motor  vehicle 


to  be  admitted  Into  the  United  States  if 
its  safety  fe-aturef  comply  with,  or  are 
capable  of  being  modified  to  comply 
with,  all  applicable  Federal  motor 
vehicle  safety  standards  based  on 
destructive  test  data  or  such  other 
evidence  as  NHTSA  determines  to  be 
adequate. 

Petitions  for  eligibility  determinations 
may  be  submitted  by  either 
manufacturers  or  importers  who  have 
registered  with  NHTSA  pursuant  to  49 
CFR  part  592.  As  specified  in  49  CFR 
593.7,  NHTSA  publishes  notice  in  the 
Federal  Register  of  each  petition  that  it 
receives,  and  affords  interested  persons 
an  opportunity  to  ccnnment  on  the 
petition.  At  the  close  of  the  comment 
penod,  NHTSA  determines,  on  the  basis 
of  the  petition  and  any  comments  that 
it  has  received,  whether  the  vehicle  is 
eligible  for  importation.  The  agency 
then  publishes  this  determination  in  the 
Federal  Register. 

Double  Eiecker  Bus  Company  of 
Denver,  Colorado  (Registered  Importer 
R-93-015)  petitioned  N'HTSA  to 
determine  whether  1977  Bristol  VRT 
buses  are  eligible  for  importation  into 
the  United  States.  NHTSA  published 
notice  of  the  petition  on  September  30. 
1993  (58  FR  51125)  to  afford  an 
opportunity  for  public  comment.  As 
described  in  that  notice,  the  petitioner 
claimed  that  the  1977  Bristol  VRT  bus 
has  safety  features  that  comply  with 
Standard  Nos.  102  Transmission  Shift 
Lever  Sequence  •  »  •  (based  on 
schematic  diagram  indicating  starter 
interlock  protection  and  photograph 
showing  shift  lever  positions),  103 
Defrosting  and  Defogging  Systems 
(based  on  statement  and  photograph 
indicating  that  system  incorporates 
electrically  heated  elements  and  heated 
air  blowers),  104  Windshield  Wiping 
and  Washing  Systems  (based  on 
statement  and  photographs  indicating 
that  system  is  pneumatically  driven  and 
offers  full  coverage  of  windshield  at  two 
set  speeds  and  intermittently),  107 
Reflecting  Surfaces  (based  on  statement 
and  photographs  indicating  that 
reflective  glare  is  kept  to  a  minimum  in 
the  driver's  cab  through  the  use  of  matt 
black  paint  on  the  windshield  wipers, 
the  rcarview  mirror  frame,  the  dash,  and 
the  cab  walls),  120  Tire  Sele*.iion  ard 
Rims  for  Motor  Vehicles  other  than 
Passenger  Cars  (based  on  statement  and 
photographs  showing  certification 
markings  on  tires  supplied  by  vehicle 
purchaser  and  rims  selected  by 
petitioner,  and  describing  contents  of 
tire  information  placard),  121  Air  Brake 
Systems  (based  on  statement, 
photographs,  and  specifications 
indicating  that  vehicle  is  equipped  with 
an  air  compressor  and  associated 
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equipment  that  provides  greater  cut-in 
pressure  than  85  p.s.i.).  124  Accelerator 
Control  Systems  (based  on  statement 
and  photographs  indicating  that  throttje 
return  is  provided  by  pneumatic  valve, 
supplemented  by  a  spring  loaded  foot 
pedal),  205  Glazing  Materials  (based  on 
statement  and  photographs  showing  that 
glazing  materials  bear  DOT  certification 
markings),  207  Seating  Systems  (based 
on  statement  and  photographs 
indicating  that  seats  are  securely 
mounted  to  the  vehicle's  floor),  217  Bus 
Window  Retention  and  Release  (based 
on  statement  describing  window 
retention  test  results  and  calculations 
indicating  size  and  distribution  of 
emergency  exits),  and  302  Flammability 
of  Interior  Materials  (based  on 
statements  and  photographs  indicating 
composition  of  upholstery,  and  test 
results). 

The  petitioner  also  contended  that  the 
1977  Bristol  VRT  bus  is  capable  of  being 
modified  to  comply  with  the  following 
standards,  in  the  manner  indicated: 

Standard  No,  101  Controls  and 
Displays:  (a)  Installation  of  a 
potentiometer  wired  in  series  to  provide 
variation  in  panel  lighting;  (b) 
installation  of  dash-mounted  high  beam 
teUtale;  (c)  installation  of  U.S.-model 
license  plate  lamp. 

Standard  No.  106  Brake  Hoses: 
Replacement  of  flexible  brake  hoses  on 
front  wheels  with  U.S.-model  parts. 

Standard  No.  108  Lamps,  Reflective 
Devices,  and  Associated  Equipment: 
installation  of  the  following  equipment 
bearing  DOT  certification  markings:  (a) 
Two  sealed  beam  headlamps,  three 
amber  identification  lamp  clusters,  two 
amber  clearance  lamps,  and  two  amber 
length  and  height  markers  at  the  front 
end  of  the  vehicle;  (b)  three  red 
identification  lamp  clusters,  two  red 
clearance  lamps,  two  red  length  and 
height  markers,  two  red  side  marker/ 
reflectors,  and  one  Ucense  plate 
illumination  lamp  at  the  rear  end  of  the 
vehicle;  (c)  two  amber  reflectors  at  the 
midsection  of  the  vehicle's  right  side; 
(d)  two  amber  reflectors  at  the 
midsection  of  the  vehicle's  left  side. 

Standard  No.  Ill  Rearview  Mirrors: 
Replacement  of  the  rearview  mirrors 
with  U.S.-model  parts. 

Standard  No.  125  Warning  Devices: 
Procurement  of  three  U.S.-model 
reflective  warning  triangles  to  be  carried 
on  vehicle. 

Standard  No.  208  Occupant  Crash 
Protection:  Installation  of  a  Type  2  seat 
belt  at  the  driver's  position. 

Standard  No.  209  Seat  Belt 
Assemblies:  Installation  of  a  U.S.-model 
Type  2  seat  belt  at  the  driver's  position. 
Standard  No.  210  Seat  Beh  Assembly 
Anchorages:  Use  of  16-20UNF-2A 


hardened  bolts,  flat  washers,  lock 
washers,  and  nuts  as  anchorage 
hardware. 

No  comments  were  received  in 
response  to  the  notice  of  the  petition. 
Based  on  its  review  of  the  information 
submitted  by  the  petitioner,  NHTSA  has 
determined  to  grant  the  petition. 

Vehicle  Eligibility  Number  for  Subject 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  final  determination  must 
indicate  on  the  form  HS-7 
accompanying  entry  the  appropriate 
vehicle  eligibility  number  indicating 
that  the  vehicle  is  eligible  for  entry.  VCP 
4  is  the  vehicle  eligibility  number 
assigned  to  vehicles  admissible  under 
this  determination. 

Final  Determination 

Accordingly,  on  the  basis  of  the 
foregoing,  NHTSA  hereby  determines 
that  1977  Bristol  VRT  buses  are  eligible 
for  importation  into  the  United  States 
because  they  have  safety  features  that 
comply  with,  or  are  capable  of  being 
modified  to  comply  with,  all  applicable 
Federal  motor  vehicle  safety  standards. 

Authority:  15  U.S.C  1397(c)(3)(A)(i)ni) 
and  (C)(iii);  49  CFR  593.8;  delegations  of 
authority  at  49  CFR  1.50  and  501.8. 

Issued  on:  Decemlwr  6, 1993. 

Wiliiam  A.  Boehly. 

Associate  Administrator  for  Enforcement. 
|FR  Doc  93-30147  Filed  12-9-93;  8:45  am) 
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[I}ocket  No.  93-66;  Notice  2] 

Determination  that  Nonconforming 
1990  Mercedes-Benz  420SEL 
Passenger  Cars  are  Eligible  for 
Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  determination  by 
NHTSA  that  nonconforming  1990 
Mercedes-Benz  420SEL  passenger  cars 
are  eligible  for  importation. 

SUMMARY:  This  notice  announces  the 
determination  by  NHTSA  that  1990 
Mercedes-Benz  420SEL  passenger  cars 
not  originally  manufactured  to  comply 
with  all  applicable  Federal  motor 
vehicle  safety  standards  are  eligible  for 
importation  into  the  United  States 
because  they  are  substantially  similar  to 
a  vehicle  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  certified  by  its  manufacturer 
as  complying  with  the  safety  standards 
(the  U.S.-certified  version  of  the  1990 
Mercedes-Benz  420SEL),  and  they  are 
capable  of  being  readily  modified  to 
conform  to  the  standards. 


DATES:  The  determination  is  efl^ective  as 
of  the  date  of  its  publication  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Bayler,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  section  10B(c)(3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act).  15  U.S.C. 
1397(c)(3)(A)(i),  a  motor  vehicle  that 
was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  must  be  refused 
admission  into  the  United  States  on  and 
after  January  31, 1990,  unless  NHTSA 
has  determined  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  section  114  of  the  Act, 
and  of  the  same  model  of  the  motor 
vehicle  to  be  compared,  and  is  capable 
of  being  readily  modified  to  conform  to 
all  applicable  Federal  motor  vehicle 
safety  standards. 

Petitions  for  eligibility  determinations 
may  be  submitted  by  either 
manufacturers  or  importers  who  have 
registered  with  NHTSA  pursuant  to  49 
CFR  part  592.  As  specified  in  49  CFR 
593.7,  NHTSA  publishes  notice  in  the 
Federal  Register  of  each  petition  that  it 
receives,  and  affords  interested  persons 
an  opportunity  to  comment  on  the 
petition.  At  the  close  of  the  comment 
period.  NHTSA  determines,  on  the  basis 
of  the  petition  and  any  comments  that 
it  has  received,  whether  the  vehicle  is 
eligible  for  importation.  The  agency 
then  publishes  this  determination  in  the 
Federal  Register. 

Champagne  Imports.  Inc.  of  Lansdale. 
Pennsylvania  (Registered  Importer  R- 
90-009)  petitioned  NHTSA  to  determine 
whether  1990  Mercedes-Benz  420SEL 
(Model  ID  126.035)  passenger  cares  are 
eligible  for  importation  into  the  United 
States.  NHTSA  published  notice  of  the 
petition  on  September  14. 1993  (58  FR 
48086)  to  afford  an  opportunity  for 
public  domment.  The  reader  is  referred 
to  that  notice  for  a  thorough  description 
of  the  petition.  No  comments  were 
received  in  response  to  the  notice. 
Based  on  its  review  of  the  information 
submitted  by  the  petitioner,  NHTSA  has 
determined  tr  grant  the  petition. 

Vehicle  Eligibility  Number  for  Subject 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  final  determination  must 
indicate  on  the  form  HS-7 
accompanying  entry  the  appropriate 
vehicle  eligibility  number  indicating 
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that  the  vehicle  is  eligible  for  entry.  VSP 
48  is  the  vehicle  eligibility  number 
assigned  to  vehicles  admissible  under 
this  determination. 

Final  Determination 

Accordingly,  on  the  basis  of  the 
foregoing,  NHTSA  hereby  determines 
that  a  1990  Mercedes-Benz  420SEL 
(Model  ID  126.035)  not  originally 
manufactured  to  comply  with  all 
apphcable  Federal  motor  vehicle  safety 
standards  is  substantially  similar  to  a 
1990  Mercedes-Benz  420SEL  originally 
manufactured  for  imp)ortation  into  and 
sale  in  the  United  States  and  certified 
under  section  114  of  the  National  Traffic 
and  Motor  Vehicle  Safety  Act,  and  is 
capable  of  being  readily  modified  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Authority:  15  U.S.C  1397(c)(3)  (A)(i)(l)  and 
(C)(ii);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  December  6, 1993. 
WillUm  A.  Boehly, 

Associate  Administrator  for  Enforcement. 
|FR  Doc.  93-30146  Filed  12-9-93;  8:45  ami 
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[Docket  No.  93-70;  Notice  2] 

Determination  that  Nonconforming 
1988  Acura  Legend  Passenger  Cars 
are  Eligible  for  Importation 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 

ACTION:  Notice  of  determination  by 
NHTSA  that  nonconforming  1988  Acura 
Legend  passenger  cars  are  eligible  for 
importation. 

SUMMARY:  This  notice  armounces  the 
determination  by  NHTSA  that  1988 
Acura  Legend  passenger  cars  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  are  eligible  for 
importation  into  the  United  States 
because  they  are  substantially  similar  to 
a  vehicle  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  certified  by  its  manufacturer 
as  complying  with  the  safety  standards 
(the  U.S.-certified  version  of  the  1988 
Acura  Legend),  and  they  are  capable  of 
being  readily  modified  to  conform  to  the 
standards. 

DATES:  The  determination  is  elective  as 
of  the  date  of  its  publication  in  the 
Federal  Register. 

FOR  FURTHER  INFORIMATION  CONTACT: 

Ted  Bayler.  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-5306). 


SUPPLEMENTARY  INFORMATION: 
Backgroimd 

Under  section  108(c](3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act),  15  U.S.C. 
1397(c)(3)(A)(i),  a  motor  vehicle  that 
was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  must  be  refused 
admission  into  the  United  States  on  and 
after  January  31, 1990.  unless  NHTSA 
has  determined  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  section  114  of  the  Act, 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  modified  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  determinations 
may  be  submitted  by  either 
manufacturers  or  importers  who  have 
registered  with  NHTSA  pursuant  to  49 
CFR  part  592.  As  specified  in  49  CFR 
593.7,  NHTSA  publishes  notice  in  the 
Federal  Register  of  each  petition  that  it 
receives,  and  affords  interested  persons 
an  opportunity  to  comment  on  the 
petition.  At  the  close  of  the  comment 
period,  NHTSA  determines,  on  the  basis 
of  the  petition  and  any  comments  that 
it  has  received,  whether  the  vehicle  is 
eligible  for  importation.  The  agency 
then  publishes  this  determination  in  the 
Federal  Register. 

Champagne  Imports,  Inc.  of  Lansdale, 
Pennsylvania  (Registered  Importer  R- 
90-009)  petitioned  NHTSA  to  determine 
whether  1988  Acura  Legend  passenger 
cars  are  eligible  for  importation  into  the 
United  States.  NHTSA  published  notice 
of  the  petition  on  September  23. 1993 
(58  FR  49542)  to  afford  an  opportunity 
for  public  comment.  The  reader  is 
referred  to  that  notice  for  a  thorough 
description  of  the  petition.  No 
comments  were  received  in  response  to 
the  notice.  Based  on  its  review  of  the 
information  submitted  by  the  petitioner, 
NHTSA  has  determined  to  grant  the 
petition. 

Vehicle  Eligibility  Number  for  Subject 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  final  determination  must 
indicate  on  the  form  MS-7 
accompanying  entry  the  appropriate 
vehicle  eligibility  number  indicating 
that  the  vehicle  is  eligible  for  entry.  VSP 
51  is  the  vehicle  eligibility  number 
assigned  to  vehicles  admissible  under 
this  determination. 


Final  Determination 

Accordingly,  tn  the  basis  of  the 
foregoing,  NHTSA  hereby  determines 
that  a  1988  Acura  Legend  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  is  substantially  similar  to  a 
1988  Acura  Legend  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  certified 
under  section  114  of  the  National  Traffic 
and  Motor  Vehicle  Safety  Act,  and  is 
capable  of  being  readily  modified  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Authority:  15  U.S.C.  1397(c)(3)  (AKi)(I)  and 
(C)(ii);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  December  3, 1993. 
WUliam  A.  Boehly, 

Associate  Administrator  for  Enforcement. 
IFR  Doc.  93-30144  Filed  12-9-93;  845  ami 
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Research  and  Special  Programs 
Administration 

Pipeline  Safety  Advisory  Bulletin  ADB- 
93-05  Drug  Testing  Information 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 

ACTION:  Drug  testing  information  for 
pipeline  operators  and  contractors. 

SUMMARY:  The  information  provided 
herein  is  meant  to  assist  pipeline 
operators  and  contractors  in  evaluating 
their  anti-drug  plans  for  compliance 
with  49  CFR  parts  199  and  40. 

Advisory 

When  anti-drug  plans  are  reviewed  or 
evaluated  omissions  or  inadequacies 
should  be  remedied  as  needed,  with 
particular  attention  to  the  following 
sections  of  the  regulations  and  the 
"Failures"  noted: 

•  §  199.7    Failure  to  clearly  delineate 
between  DOT  anti-drug  testing 
requirements  and  company  mandated 
testing  requirements  that  are  contained 
in  a  single  document. 

•  §  199.7    Failure  to  comply  with 
part  40  requirements  in  anti-drug  plan. 

•  §199.11    Failure  to  identify 
procedures  or  provide  record 
documentation  on  various  types  of  drug 
testing. 

•  §  199.17    Failure  to  document  or 
provide  procedures  for  retention  of 
samples  and  retesting  provisions. 

•  §199.19    Failure  to  provide 
necessary  requirements  for  Employee 
Assistance  Programs  (EAP)  and 
employee/supervisor  training. 
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•  §199.21    Failure  to  adequately 
"monitor"  contractor  compliance  with 
regard  to  parts  199  and  40. 

•  §  40.25    Failure  to  provide 
adequate  collection  procedures  in  the 
anti-drug  plan. 

•  §40.31    Failure  to  conduct  and 
process  bUnd  performance  testing 
samples. 

•  §40.33  Failure  to  provide 
adequate  medical  review  officer 
procedures  in  the  anti-drug  plan. 

The  following  are  two  other  areas  for 
operators  and  contractors  to  review/ 
evaluate  to  help  make  sure  their  anti- 
drug plans  are  fully  in  compliance: 

•  §  199.11(e)    Retum-to-duty 
Testing — ^This  concerns  the  scheduling 
of  unannounced  testing  for  employees 
who  have  tested  positive  and  are 
returned  to  duty  to  perform  covered 
functions.  Several  operator  anti-drug 
plans  had  defined  speciHc 
unannoimced  testing  schedules; 
however,  further  evaluation  of  the 
testing  records  failed  to  indicate  that  the 
testing  schedules  for  these  employees 
were  carried  out  by  the  operator  and  the 
Medical  Review  Officer  (MRO). 

§  199.11(e)  stipulates  that  "An  employee 
who  returns  to  duty  shall  be  subject  to 
a  reasonable  program  of  follow-up 
testing  without  prior  notice  for  not  mora 
than  60  months  after  his/her  return  to 
duty."  The  MRO  guide  published  by 
DOT  indicates  the  MRO  may  make  a 
retum-to-duty  recommendation  if 
satisfied  that  an  individual  meets  the 
requirements.  Following  the 
recommendation,  the  MRO  must  also 
establish  an  unannounced  drug  testing 
program  for  the  individual.  Such  testing 
may  be  in  effect  for  up  to  60  months. 
The  frequency  of  unannounced  testing 
should  be  determined  by  the  MRO 
based  on  the  assessment  and 
recommendation  of  the  counselor  and 
the  employer. 

•  §  40.31(d)    Employer  Blind 
Performance  Test  Procedures — This 
concerns  the  lack  of  documentation  and 
submission  of  the  appropriate  number 
of  blind  samples  as  set  forth  in  the 
Employer  Blind  Performance  Test 
Procedures  under  §  40.31(d).  A  recent 
analysis  indicated  that  a  large  portion  of 
pipeline  operators  who  have  been 
audited  had  failed  to  either  (1)  provide 
documentation  to  substantiate 
compliance  with  the  provisions,  or  (2) 
submit  the  required  number  of  blind 
samples  based  on  the  total  number  of 
employee  tests  submitted  to  each 
National  Institute  of  Drug  Abuse  (NIDA) 
laboratory.  Many  operators  are 
purchasing  and  submitting  "spiked" 
blind  samples  even  though  they  are  not 
mandated  under  the  current  regulations. 
Operators  are  required  to  submit 


"spiked"  blind  samples  when  their 
employee  total  is  greater  than  2,000 
covered  employees.  Each  operator  is 
required  to  submit  three  blind 
performance  test  specimens  for  each  100 
employee  specimens  it  submits,  up  to  a 
maximum  of  100  blind  p>erfonnance  test 
specimens  submitted  per  quarter  to  each 
NIDA  laboratory  being  utiUted  by  the 
operator. 

Background 

Office  of  Pipeline  Safety  (OPS) 
Regional  Offices  and  the  various  state 
pipeline  safety  program  agencies  have 
conducted  numerous  drug  inspections 
of  pipeline  operators  since  drug  testing 
was  started  in  April/August  1990.  A 
recent  OPS  review  of  enforcement 
actions  from  those  inspections  revealed 
some  areas  where  probable  violations 
are  commonly  found.  These  are  listed 
and  briefly  described  in  the  foregoing 
section  ("Advisory")  to  help  ensure 
operator  compliance  with  parts  199  and 
40. 

George  W.  Tenley,  Jr.. 
Associate  Administrator  for  Pipeline  Safety. 
|FR  Doc.  93-30256  Filed  12-9-93;  8:45  am| 
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UNITED  STATES  INFORMATION 
AGENCY 

International  Educational  and  Cultural 
Activities  Discretionary  Grant  Program 

AGENCY:  United  States  Information 
Agency. 

ACTION:  Notice — request  for  prof>osals. 

SWdllARY:  The  Office  of  Citizen 
Exchanges  (E/P)  announces  a 
discretionary  grants  program  for  private, 
non-profit  organizations  in  support  of 
projects  that  link  their  international 
exchange  interests  with  counterpart 
institutions/groups  in  ways  supportive 
of  the  aims  of  the  Bureau  of  Educational 
and  Cultural  Affairs.  Interested 
applicants  are  urged  to  read  the 
complete  Federal  Register 
announcement  before  addressing 
inquiries  to  the  Office  or  submitting 
their  proposals.  After  the  deadline  for 
submitting  proposals,  USLA  officers  may 
not  discuss  this  competition  in  any  way 
with  applicants  until  final  decisions  are 
made. 

ANNOUNCEMENT  NUMBER:  All 
communications  concerning  this 
announcement  should  refer  to  the 
Spring  Discretionary  Grant  Program. 
The  announcement  number  is  E/P-94- 
14.  Please  refer  to  title  and  number  in 
all  correspondence  or  telephone  calls  to 
USIA. 


DATES:  Deadline  for  Proposals:  All 
copies  must  be  received  at  the  U.S. 
Information  Agency  by  5  p.m. 
Washington,  DC  time  on  Friday. 
February  25, 1994.  Faxed  dociunents 
will  l?dt  be  accepted,  nor  will 
documents  postmarked  on  February  25, 
1994,  but  received  at  a  later  date.  It  is 
the  responsibility  of  each  grant 
applicant  to  ensure  that  proposals  are 
received  by  the  above  deadline.  This 
action  is  effective  from  the  publication 
date  of  this  notice  through  February  25, 
1994,  for  projects  whose  activities  will 
begin  between  July  1, 1994,  and 
December  31,  1994. 

ADDRESSES:  The  original  and  1 4  copies 
of  the  completed  application,  including 
required  forms,  should  be  submitted  by 
the  deadline  to:  U.S.  Information 
Agency,  REF:  E/P  Discretionary  Grant 
Competition,  Grants  Management 
Division  (E/XE),  301  4th  Street,  SW.. 
room  336,  Washington,  DC  20547. 

FOR  FURTHER  INFORMATION  CONTACT: 
Interested  organizations/institutions 
must  contact  the  Office  of  Citizen 
Exchanges,  Bureau  of  Educational  and 
Cultural  Affairs,  United  States 
Information  Agency,  301  4th  Street, 
SW..  Washington,  DC  20547,  (202)  619- 
5326,  to  request  detailed  application 
packets,  which  include  award  criteria, 
all  necessary  forms,  and  guidelines  for 
preparing  proposals,  including  specific 
budget  preparation  information. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Citizen  Exchanges  of  the  United 
States  Information  Agency  announces  a 
program  to  encourage,  through  limited 
awards  to  non-profit  institutions, 
increased  private  sector  commitment  to 
and  involvement  in  international 
exchanges.  Awarding  of  any  and  all 
grants  is  contingent  upon  the 
availability  of  funds. 

The  Office  of  Citizen  Exdianges 
works  with  U.S.  private  sector  non- 
profit organizations  on  cooperative 
international  group  projects  that 
introduce  American  and  foreign 
participants  to  each  others'  social, 
econonyc,  and  political  structures;  and 
international  interests.  The  Office 
supports  international  projects  in  the 
United  States  or  overseas  involving 
leaders  or  potential  leaders  in  the 
following  fields  and  professions:  Urban 
planners,  jurists,  specialized  journalists 
(specialists  in  economics,  business, 
political  ai\alysis,  international  affairs), 
business  professionals,  environmental 
specialists,  parliamentarians,  educators, 
economic  planning  and  other 
government  officials. 

Applicants  should  carehilly  note  the 
following  restrictions/recommendations 
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for  proposals  in  specific  geographical 
areas: 

The  Newly  Independent  States 

USIA  and  other  agencies  of  the  U.S. 
government  have  numerous  programs  in 
the  countries  of  the  NIS  (Armenia, 
Azerbaijan,  Belarus,  Georgia, 
Kazakhstan,  Kyrgyzstan,  Moldova, 
Russia,  Tajikistan,  Turkmenistan, 
Ukraine,  and  Uzbekistan).  As  such,  the 
amount  of  funds  for  that  part  of  the 
world  in  this  competition  will  be 
extremely  limited.  Proposals  which 
would  normally  be  considered  for  other 
USIA  grant  competitions  will  not  be 
accepted.  E/P  encourages  organizations 
to  seek  clarification  on  these  points 
before  presenting  a  proposal. 

Europe,  Eastern  Europe,  and  the  Baltics 
(EU) 

Projects  are  encouraged  involving 
Western  Europe.  Due  to  the  fact  that  the 
office  has  or  is  in  the  process  of 
conducting  specific  competitions  in 
Eastern  Europe  and  the  Bahics,  we  will 
not  accept  proposals  for  youth  exchange 
programs  or  for  programs  in  the 
following  thematic  areas:  public 
administration,  business  management, 
independent  media  development, 
journalism  training,  and  local 
government  administration  and 
municipal  management. 

East  Asia  and  the  Pacific  (EA) 

Priority  consideration  will  be  given  to 
the  following:  (1)  Projects  for  journalists 
(print  or  electronic).  Priorities  are 
projects  for  Korea,  joint  projects  for 
Hong  Kong  and  Singapore,  or  regional 
projects  focused  on  Southeast  Asia.  The 
projects  may  consist  of  but  are  not 
limited  to  in-country  workshops,  site 
tours,  seminars  and  discussions,  and 
internships.  Internships  are  to  be 
practical  work  experiences  rather  than 
passive  job  shadowing.  An  internship 
should  be  at  least  three  weeks, 
including  orientation  activities.  (2) 
Projects  concerned  with  the 
strengthening  of  democracy  or 
environmental  issues.  Priority  will  be 
given  to  regional  projects  or  single 
country  projects  that  focus  on 
Cambodia,  Mongolia,  Philippines,  and 
Thailand. 

American  Republics  (AR) 

Priority  will  be  given  to  projects  in 
the  following  areas:  good  governance, 
anti-corruption,  public  administration, 
decentralization — state  and  local 
government. 

Africa  (AF) 

Proposals  on  strengthening 
democracy  are  encouraged. 


North  Africa,  Near  East  and  South  Asia 
(NEA) 

Priority  will  be  given  to  projects 
which  promote  democratization, 
economic  reform,  free  markets, 
tolerance  and  pluralism,  and  conflict 
resolution. 

The  Office  of  Citizen  Exchanges 
strongly  encourages  the  coordination  of 
activities  with  respected  universities, 
professional  associations,  and  major 
cultural  institution^  in  the  U.S.  and 
abroad,  but  particularly  in  the  U.S. 
Projects  should  be  intellectual  and 
cultural,  not  technical.  Vocational 
training  (an  occupation  othpr  than  one 
requiring  a  baccalaureate  or  higher 
academic  degree;  i.e.,  clerical  work,  auto 
maintenance,  etc.  and  other  occupations 
requiring  less  than  two  years  of  higher 
education)  and  technical  training 
(special  and  practical  knowledge  of  a 
mechanical  or  a  scientific  subject  which 
enhances  mechanical,  narrowly 
scientific,  or  semi-skilled  capabilities)    . 
are  ineligible  for  support.  In  addition, 
scholarship  programs  are  ineligible  for 
support.  Pursuant  to  the  Bureau's 
authorizing  legislation,  programs  must 
maintain  a  non-political  character, 
should  be  balanced  and  representative 
of  the  diversity  of  American  political, 
social  and  cuhural  life. 

The  Office  does  not  support  proposals 
limited  to  conferences  or  seminars  (i.e., 
one  to  fourteen-day  programs  with 
plenary  sessions,  main  speakers,  panels, 
and  a  passive  audience).  It  will  support 
conferences  only  insofar  as  they  are  part 
of  a  larger  project  in  duration  and  scope 
which  is  receiving  USIA  funding  from 
this  competition.  USIA-supported 
projects  may  include  internships;  study 
tours;  short-term,  non-technical 
training;  and  extended,  intensive 
workshops  taking  place  in  the  United 
States  or  overseas. 

The  themes  addressed  in  exchange 
programs  must  be  of  long-term 
importance  rather  than  focused 
exclusively  on  current  events  or  short- 
term  issues.  In  every  case,  a  substantial 
rationale  must  be  presented  as  part  of 
the  proposal,  one  that  clearly  indicates 
the  distinctive  and  important 
contribution  of  the  overall  project, 
including  where  applicable  the 
expected  yield  of  any  associated 
conference. 

No  funding  is  available  exclusively  to 
send  U.S.  citizens  to  conferences  or 
conference-type  seminars  overseas; 
neither  is  funding  available  for  bringing 
foreign  nationals  to  conferences  or  to 
routine  professional  association 
meetings  in  the  United  States. 

I*rojects  that  duplicate  what  is 
routinely  carried  out  by  private  sector 


and/or  public  sector  operations  will  not 
be  considered.  (JSIS  post  consultation 
by  applicants,  prior  to  submission  of 
proposals,  is  strongly  recommended  for 
all  programs. 

Additional  Guidelines  and  Restrictions 

Office  of  Citizen  Exchanges  grants  are 
not  given  to  support  projects  whose 
focus  is  limited  to  technical  or 
vocational  subjects,  or  for  research 
projects,  for  publications  funding,  for 
student  and/or  teacher/faculty 
exchanges,  for  sports  and/or  sports 
related  programs.  Nor  does  this  office 
provide  scholarships  or  support  for 
long-term  (a  semester  or  more)  academic 
studies.  Competitions  sponsored  by 
other  Bureau  offices  are  also  announced 
in  the  Federal  Register. 

For  projects  that  would  begin  after 
December  31. 1994,  competition  details 
will  be  announced  in  the  Federal 
Register  on  or  about  June  1, 1994. 
Inquiries  concerning  technical  ' 

requirements  are  welcome  prior  to  ; 

submission  of  applications.  i 

Selection  of  Participants 

All  grant  proposals  should  clearly 
describe  the  type  of  persons  who  will 
participate  in  the  program  as  well  as  the 
process  by  which  participants  will  be 
selected.  It  is  recommended  that 
programs  in  support  of  U.S.  internships 
include  letters  tentatively  committing 
host  institutions  to  support  the 
internships.  j 

In  the  selection  of  foreign 
participants,  USIA  and  USIS  posts 
retain  the  right  to  nominate  all 
participants  and  to  accept  or  deny 
participants  recommended  by  grantee 
institutions.  However,  grantee 
institutions  will  often  provide  support. 
as  requested  by  USL\,  in  the  nomination 
of  participants.  The  grantee  institution 
will  also  provide  the  names  of  American 
participants  and  brief  biographical  data 
to  the  Office  of  Citizen  Exchanges  for 
information  purposes.  Priority  will  be 
given  to  foreign  participants  who  have 
not  previously  travelled  to  the  United 
States. 

Funding 

Ahhugh  no  set  funding  limit  exists, 
proposals  for  less  than  $150,000  will 
receive  preference.  Organizations  with 
less  than  four  years  of  successful 
experience  in  managing  international 
exchange  programs  are  limited  to 
$60,000. 

Applicants  are  invited  to  provide  both 
an  all-inclusive  budget  as  well  as 
separate  sub-budgets  for  each  program 
component,  phase,  location,  or  activity 
in  order  to  facilitate  USIA  decisions  on 
funding.  While  an  all-inclusive  budget 
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must  be  provided  Mrith  each  proposal, 
separate  component  budgets  are 
optionaL  Coinpetition  for  USIA  funding 
support  is  keen. 

Tne  selection  of  grantee  institution^ 
will  depend  on  program  substance. 
cross-cuhura!  sensitivity,  and  ability  to 
carry  out  the  program  successfully. 
Since  USIA  grant  assistance  constitutes 
only  a  portion  of  total  project  funding, 
proposals  should  list  and  provide 
evidence  of  other  anticipated  sources  of 
Financial  and  in-kind  support.  The 
Recipient  must  provide  a  minimum  of 
33  percent  cost  sharing  of  the  total 
project  cost.  Cost  sharing  may  be  in  the 
form  of  allowable  direct  of  indirect 
costs.  The  Recipient  must  maintain 
written  records  to  support  all  allowable 
costs  which  are  claimed  as  being  its 
contribution  to  cost  participation,  as 
well  as  costs  to  be  paid  by  the  Federal 
govemmeoL  Such  records  are  subject  to 
audit.  The  basis  for  determining  the 
value  of  cash  and  in-kind  contributions 
must  be  in  accordance  with  OMB 
Circular  A-110,  Attachment  E — Cost 
Sharing  and  Matching  and  should  be 
described  in  the  proposal.  In  the  event 
the  Recipient  does  not  provide  a 
minimum  of  33  percent  cost  sharing,  the 
Agency's  contribution  will  be  reduced 
in  proportion  to  the  Recipient's 
contribution.  Proposals  with  cost 
sharing  of  less  than  33  percent  of  the 
total  project  cost  will  be  considered 
ineligible. 

The  recipient's  proposal  shall  include 
the  cost  of  an  audit  that:  (1)  Complies 
with  the  requirements  of  OMB  Circular 
No.  A-133,  Audits  of  Institutions  of 
Higher  Education  and  Other  Nonprofit 
Institutions:  (2)  complies  with  the 
requirements  of  American  Institute  of 
Certified  Public  Accountants  (AICPA) 
Statement  of  Position  {SOP)  No.  92-9. 
and  {31  includes  review  by  the 
recipient's  independent  auditor  of  a 
recipient-prepared  supplemental 
schedule  of  indirect  cost  rate 
computation,  if  such  a  rate  is  being 
proposed. 

Tne  audit  costs  shall  be  identified 
separately  for:  (1)  Preparation  of  basic 
financial  statements  and  other 
accounting  services;  and  (2)  preparation 
of  the  supplemental  reports  and 
schedules  required  by  OMB  Circular  No. 
A-133,  AICPA  SCH»  92-9,  and  the 
review  of  the  supplemental  schedule  of 
indirect  cost  rate  computation. 

The  following  project  costs  are 
eligible  for  consideration  for  funding: 

1.  International  and  domestic  air 
fares;  visas;  transit  costs;  ground 
transportation  costs. 

2.  Per  Diem.  For  the  U.S.  program, 
organizations  have  the  option  of  using  a 
flat  $140/day  for  program  participants 


or  the  published  U.S.  Federal  per  diem 
rates  for  individual  American  cities.  For 
activities  outside  the  U.S.,  the  published 
Federal  per  diem  rates  must  be  used. 
NOTE:  U.S.  escorting  staff  must  use  the 
published  Federal  per  diem  rates,  not 
the  flat  rate. 

3.  Interpreters:  If  needed,  interpreters 
for  the  U.S.  program  are  provided  by  the 
U.S.  State  Department  Language 
Services  Division.  Typically,  a  pair  of 
simultaneous  interpreters  is  fNrovided 
for  every  four  visitors'who  need 
interpretation.  USIA  grants  do  not  pay 
for  foreign  interpreters  to  accompany 
delegations  from  their  home  country. 
Grant  proposal  budgets  should  contain 

a  flat  $143/day  per  diem  for  each 
Department  of  State  interpreter,  as  well 
as  home-program-home  air 
transportation  of  $400  per  interpreter 
plus  any  U.S.  travel  expenses  during  the 
program.^  Salary  expenses  are  covered 
centrally  and  should  not  be  part  of  an 
anplicant's  proposed  budget. 

4.  Book  and  cultural  allowance: 
Participants  are  entitled  to  and  escorts 
are  reimbursed  a  one-time  cultural 
allowance  of  $150  per  person,  plus  a 
participant  book  allowance  of  $50.  U.S. 
staff  do  not  get  these  benefits. 

5.  Consultants.  May  be  used  to 
provide  specialized  expertise  or  to  make 
presentations.  Daily  honoraria  generally 
do  not  exceed  $250  per  day. 
Subcontracting  organizations  may  also 
be  used,  in  which  case  the  written 
agreement  between  the  prospective 
grantee  and  subcontractor  should  be 
included  in  the  proposal. 

6.  Room  rental,  vraich  generally 
should  not  exceed  $250  per  day. 

7.  Materials  development.  Proposals 
may  contain  costs  to  purchase,  develop, 
and  translate  materials  for  participants. 

8.  One  working  meal  per  project.  Per 
capita  costs  may  not  exceed  $5-8  for  a 
lunch  and  $14-20  for  a  dinner; 
excluding  room  rental.  The  number  of 
invited  guests  may  not  exceed 
participants  by  more  than  a  factor  of  two 
to  one. 

9.  A  return  travel  allowance  of  $70  for 
each  participant  which  is  to  be  used  for 
incidental  expenditures  incurred  during 
international  travel. 

10.  All  USIA-funded  delegates  will  be 
covered  under  the  terms  of  a  USIA- 
sponsored  health  insurance  policy.  The 
premium  is  paid  by  USIA  directly  to  the 
insurance  company. 

11.  Other  costs  necessary  for  the 
effective  administration  of  the  program, 
including  salaries  for  grant  organization 
employees,  benefits,  and  other  direct 
and  indirect  costs  per  detailed 
instructions  in  the  application  package. 
Note:  the  20  percent  limitation  of 
"administrative  costs"  included  in 


previous  announcements  does  not  apply 
to  this  RFP. 

Application  Requirements 

Proposals  must  be  structured  as 
outlinW  in  the  application  package. 
Confirmation  letters  from  American  and 
foreign  co-sponsors  noting  their 
intention  to  participate  in  the  program 
will  enhance  an  institution's 
submission. 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  wWl  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  established 
herein  and  in  the  application  packet. 
Eligible  proposals  will  be  forwarded  to 
panels  of  USIA  officers  for  advisory 
review.  All  eligible  proposals  will  also 
be  reviewed  by  the  appropriate 
geographic  area  office,  and  the  budget 
and  contract  offices.  Proposals  may  also 
be  reviewed  by  the  USIA's  Office  of 
General  Counsel. 

Funding  decisions  are  at  the 
discretion  of  the  Associate  Director  for 
Educational  and  Cultural  Affairs.  Final 
technical  authority  for  grant  awards 
resides  with  USIA's  contracting  officer. 
The  award  of  any  grant  is  subject  to  the 
availability  of  funds. 

The  U.S.  Government  reserves  the 
right  to  reject  any  or  all  appHcations 
received.  USIA  will  not  pay  for  design 
and  development  costs  associated  with 
submitting  a  proposal.  Applications  are 
submitted  at  the  risk  of  the  applicant; 
should  circumstances  prevent  award  of 
a  grant,  all  preparation  and  submission 
costs  are  at  the  applicant's  expense. 
USIA  will  not  award  funds  for  activities 
conducted  prior  to  the  actual  grant 
award. 

Review  Criteria 

USIA  will  consider  proposals  based 
on  their  conformance  with  the 
objectives  and  considerations  already 
stated  in  this  RFP,  as  well  as  the 
following  criteria: 

1.  Quality  of  Program  Idea:  Proposals 
should  Exhibit  originality  and 
substance.  Their  rationale  should 
persuade  the  reader  that  the  U.S. 
taxpayer's  dollar  is  being  well-spent  for 
a  clearly  defined  need. 

2.*  Institution  Reputation/Ability: 
Institutions  should  demonstrate  their 
potential  for  program  excellence  and/or 
provide  documentation  of  successful 
programs.  If  an  organization  is  a 
previous  USIA  grant  recipient, 
responsible  fiscal  management  and  full 
compliance  with  all  reporting 
requirements  for  past  USIA  grants  as 
determined  by  USIA's  Office  of 
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Contracts  {M/KG)  will  be  considered. 
Relevant  program  evaluation  of  previous 
projects  may  also  be  considered  in  this 
asses-sment. 

3.  Project  Personnel:  Personnel's 
professional  and  logistical  expertise 
should  be  relevant  to  the  proposed 
program.  Resumes  should  be  relevant  to 
the  specific  proposal. 

4.  Program  Planning:  Detailed  agenda 
and  work  plan  should  demonstrate 
substance  and  logistical  capacity. 

5.  Thematic  Expertise:  Proposal 
should  demonstrate  the  organization's 
expertise  in  the  subject  area. 

6.  Cross-Cultural  Sensitivity/ Area 
Expertise:  Evidence  of  sensitivity  to 
historical,  linguistic,  and  other  cross- 
cultural  factors;  relevant  knowledge  of 
geographic  area. 

7.  AoUity  to  Achieve  Program 
Objectives:  Objectives  should  be 
realistic  and  attainable.  Proposal  should 
clearly  demonstrate  how  the  grantee 
institution  will  meet  the  program 
objectives. 

8.  Multiplier  Effect:  Proposed 
programs  should  strengthen  long-term 
mutual  understanding,  to  include 
maximum  sharing  of  information  and 
establishment  of  long-term  institutional 
ties. 

9.  Cost-Effectiveness:  Overhead  and 
administrative  costs  should  be  kept  as 
low  as  possible.  All  other  items 
proposed  for  USIA  funding  should  be 
necessary  and  appropriate  to  achieve 
the  program's  objectives. 

10.  Cost-Sharing:  Proposals  should 
maximize  cost-shar.ng  through  other 
private  sector  support  as  well  as  direct 


funding  contributions  and/or  in-kind 
support  from  the  prospective  grantee 
institution. 

11.  Follow-on  Activities:  Proposals 
should  provide  a  plan  for  continued 
exchange  activity  (without  USIA 
support)  which  ensures  that  USIA- 
funded  programs  are  not  one-time 
events. 

12.  Project  Evaluation:  Proposals 
should  include  a  plan  to  evaluate  the 
activity's  success.  In  this  respect  the 
applicant  should  include  a  draft  survey 
questionnaire  or  other  technique  and  a 
methodology  to  use  to  link  outcomes  to 
original  project  objectives.  Applicants 
will  be  expected  to  submit  intermediate 
reports  after  each  project  component  is 
concluded  or  quarterly,  whichever  is 
less  frequent. 

Additional  Guidance 

The  Office  of  Citizen  Exchanges  offers 
the  following  additional  guidance  to 
prospective  applicants: 

1.  The  Office  of  Gtizen  Exchanges 
encourages  project  proposals  involving 
more  thsun  one  country.  Pertinent 
rationale  which  links  countries  in  multi- 
country  projects  should  be  included  in 
the  submission.  Single-country  projects 
that  are  clearly  defined  and  possess  the 
potential  for  creating  and  strengthening 
continuing  linkages  between  foreign  and 
U.S.  institutions  are  also  welcome. 

2.  Proposals  for  bilateral  programs  are 
subject  to  review  and  comment  by  the 
USIS  post  in  the  relevant  country,  and 
pre-selected  participants  will  also  be 
subject  to  USIS  post  review. 


3.  Bilateral  programs  should  dearly 

identify  the  counterpart  organization' 
and  provide  evidence  of  thu 
organization's  participation. 

4.  The  Office  of  Gtizen  Exchanges 
will  consider  proposals  for  activities 
which  take  place  exclusively  in  other 
countries  when  USIS  posts  are 
consulted  in  the  design  of  the  proposed 
program  and  in  the  choice  of  the  most 
suitable  venues  for  such  programs. 

Notice 

The  terms  and  conditions  published 
in  the  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
USIA  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the  U.S. 
Government.  Awards  cannot  be  made 
until  funds  have.been  fully  appropriated 
by  the  U.S.  Congress  and  allocated  and 
committed  through  internal  USIA 
procedures. 

Notificalion 

All  applicants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
June  1, 1994.  Awarded  grants  will  be 
subject  to  periodic  reporting  and 
evaluation  requirements. 

Dated:  December  7, 1993. 
Barry  Fnitoii, 

Acting  Associate  Director,  Bureau  of 
Educational  and  Cultural  Affairs. 
IFR  Doc.  93-30247  Filed  12-ft-93;  »;45  am) 
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Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  In  the  Sunshine  AcT  (Pub. 
L.  94-409)  5  U.S.C.  552b(e)(3). 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 

RESERVE  SYSTEM. 

THME  AND  DATE:  10  a.m.,  Wednesday. 

December  15, 1993. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets, 

NW..  Washington,  DC  20551. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

Summary  Agenda: 

Because  of  its  routine  nature,  no 
substantive  discussion  of  the  following 
item  is  anticipated.  This  matter  will  be 
voted  on  without  discussion  unless  a 
member  of  the  Board  requests  that  the 
item  be  moved  to  the  discussion  agenda. 

1.  Cost  of  Federal  Reserve  notes  in  1994. 
Discussion  Agenda: 

2.  Proposed  amendments  to  Regulation  A 
to  implement  Section  142  of  the  Federal 
Deposit  Insurance  Corporation  Improvement 
Act  of  1991  regarding  limits  on  discount 
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window  advances.  (Proposed  earlier  for 
public  comment;  Docket  No.  R-0808) 

3.  Proposed  1994  Federal  Reserve  Bank 
budgets. 

4.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Note:  This  meeting  will  be  recorded  for  the 
benefit  of  those  unable  to  attend.  Cassettes 
will  be  available  for  listening  in  the  Board's 
Freedom  of  Information  Office,  and  copies  ' 
may  be  ordered  for  SS  per  cassette  by  calling 
(202)  452-3634  or  by  writing  to:  Freedom  of 
Information  Otlice,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington,  DC 
20551. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204. 

Dated:  December  8. 1993. 
Jennifier  ).  }oluison. 

Associate  Secretary  of  the  Board. 
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BILUNO  COM  m»-oi-# 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  Approximately  12  nocn, 
Wednesday,  December  15, 1993, 
following  a  recess  at  the  conclusion  of 
the  open  meeting. 


^T 

PLACE:  Marriner  S.  Eccles  Federal 
Reser\'e  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW..  Washington.  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Federal  Reserve  Bank  and  Branch 
director  appointments. 

2.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting„for  a  recorded 
announcement  of  bank  and  bank 
holding  company  appUcations 
scheduled  for  the  meeting. 

Dated:  December  8, 1993 
Jennifier  J.  Johnson, 

Associate  Secretary  of  the  Board. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  82 
[FRL-4810-71 

Protection  of  Stratospheric  Ozone 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  final  rulemaking. 

summary:  With  this  action.  EPA  is 
amending  the  schedule  for  the  phaseout 
of  ozone-depleting  chemicals  that  is 
specified  in  section  604  of  the  Clean  Air 
Act.  as  amended  in  1990  (the  Act).  This 
action  responds  to  several  petitions  and 
comments  submitted  by  environmental 
organizations  and  industry  groups 
seeking  an  accelerated  phaseout  of 
ozone-depleting  substances,  as 
authorized  imder  section  606  of  the  Act. 
Today's  action  also  establishes 
regulations  implementing  the 
amendments,  adjustments  and  decisions 
adopted  by  the  Parties  to  the  Montreal 
Protocol  on  Substances  that  Deplete  the 
Ozone  Layer  at  their  November  1992 
meeting.  In  this  action.  EPA  adds 
methyl  bromide  to  the  list  of  class  I 
substances,  in  response  to  new  scientific 
information,  a  petition  submitted  under 
section  602  of  the  Act.  and  the  decision 
of  the  Protocol  Parties  to  classify  methyl 
bromide  as  a  controlled  substance  with 
an  ozone-depleting  potential  (ODP)  of 
0.7.  EPA  is  also  adding 
hydrobromofluorocaiSms  (HBFCs)  to 
the  list  of  class  I  substances.  In  addition, 
in  accordance  with  trade  provisions  in 
Article  4  of  the  Montreal  Protocol,  EPA 
is  banning  specified  trade  between  the 
U.S.  and  foreign  states  not  party  to,  nor 
complying  with  the  Protocol.  Finally, 
this  regulation  modifies  several 
recordkeeping  and  reporting 
requirements  to  streamline  the  reporting 
burden,  and  faciUtate  compliance. 
EFFECTIVE  DATE:  The  effective  date  of 
this  rule  is  January  1. 1994,  except  that 
appendix  A  of  subpart  A  of  40  CFR  part 
82.  sections  E.  &  G.  (the  addition  of 
Methyl  bromide  and  the  HBFCs  to  the 
list  of  class  I  substances)  is  effective 
December  10,  1993  and  §  82.4(d)  is 
effective  January  10, 1994.  Sae  the 
SUPPLEMENTAflY  INFORMATION  section  of 
this  document  for  reasons  why  a  30  day 
notice  is  neither  necessary  nor 
appropriate. 

ADDRESSES:  Materials  relevant  to  the 
rulemaking  are  contained  in  Air  Docket 
No.  A-92-13  at:  U.S.  Environmental 
Protection  Agency.  401  M  Street.  SW.. 
Washington,  DC  20460.  The  public 
docket  room  is  located  in  room  M-1500. 
Waterside  Mall  (Ground  Floor). 


Materials  may  be  inspected  from  8:30 
a.m.  until  noon  and  from  1:30  p.m.  until 
3:30  p.m.  Monday  through  Friday.  A 
reasonable  fiae  may  be  charged  by  EPA 
for  copying  docket  materials. 
Information  on  this  rulemaking  can  also 
be  obtained  from  the  Stratospheric 
Protection  Information  Hotline  at  1- 
800-296-1996. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Stratospheric  Protection  Information 
HotUne  at  1-800-296-1996  or  Peter 
Voigt,  U.S.  EPA.  Stratospheric 
Protection  Division.  Office  of 
Atmospheric  Programs.  Office  of  Air 
and  Radiation,  6205J.  401  M  Street.  SW.. 
Washington.  DC  20460.  (202)  233-9185. 

SUPPLEMENTARY  INFORMATION: 

Additional  Information  on  the  E£fective 
Date 

The  effective  date  of  this  rule  is 
January  1, 1994.  Methyl  bromide  and 
the  HBFCs  are  added  to  the  Hst  of  class 
I  substances  as  of  the  date  of 
publication.  Section  602(d)  of  the  Clean 
Air  Act  specifies  that  extension  of  the 
phaseout  schedule  for  a  newly  listed 
substance  may  not  extend  the  date  for 
termination  of  production  for  any  class 
I  substance  to  a  date  more  than  7  years 
after  January  1  of  the  year  after  the  year 
in  which  the  substance  is  added  to  the 
list  of  class  I  substances.  EPA  believes 
Congress  intended  the  seven  years  to  be 
tolled  from  no  later  than  the  date  of 
publication  of  the  Hsting.  and  that  30 
days  notice  before  the  listing  becomes 
effective  for  this  purpose  is  neither 
necessary  nor  appropriate. 

EPA  believes  tnat  the  time  between 
pubhcation  and  January  1. 1994  is 
sufficient  for  industry  to  comply  with 
the  annual  production  and  consumption 
limits  beginning  January  1, 1994.  The 
Agency  believes  this  is  a  reasonable 
amoimt  of  notice  for  this  kind  of 
regulation.  Compliance  with  the  annual 
production  period  controls  necessitates 
less  advance  notice  than  regulations  for 
which  compliance  is  measured  over  a 
shorter  period.  Also,  since  title  VI 
controls  of  production  and  consumption 
are  implemented  on  an  annual  basis, 
implementation  on  January  1, 1994  is 
necessary  to  avoid  delaying  the 
implementation  of  control  until  January 
1. 1995.  EPA  believes  that  the 
environmental  benefits  associated  with 
the  1994  controls  warrant  this  action. 
Moreover,  the  Agency  notes  that  1994 
restrictions  on  class  I  substances  (other 
than  methyl  bromide)  are  necessary  for 
compliance  with  the  Montreal  Protocol. 
Other  regulatory  provisions  in  this  rule 
are  tied  to  the  production  and 
consumption  phaseout.  (The  class  II 
restrictions  do  not  take  effect  until 


much  later).  Finally.  EPA  has  taken 
steps  to  provide  notice  of  this  final 
action  to  the  regulated  industry  upon 
signature  of  the  rule  and  prior  to 
publication.  For  these  reasons.  EPA 
belfeves  that  the  amoimt  of  time 
provided  before  the  rule  becomes 
effective  is  reasonable. 

EPA  notes  that  the  general 
requirement  under  5  U.S.C,  553(d)  (the 
Administrative  Procedure  Act),  that 
publication  or  service  of  a  substantive 
rule  be  made  not  less  than  30  days 
before  its  effective  date  does  not  apply 
here.  Section  307(d)(1)  of  the  Clean  Air 
Act  specifically  applies  to  regulations 
under  title  V  of  the  Clean  Air  Act  and 
provides  that  "(t]he  provisions  of 
sections  553  through  557  and  section 
706  of  title  VI  shall  not.  except  as 
expressly  provided  in  this  subsection, 
apply  to  actions  to  which  this 
subsection  applies."  Nowhere  does 
subsection  307(d)  expressly  provide  that 
section  553(d)  of  title  V  applies.  Even  if 
section  553(d)  were  to  apply,  EPA 
believes  that,  for  the  reasons  described 
above,  there  is  good  cause  under  section 
553(d)(3)  of  title  V  to  provide  less  than 
30  days  notice  following  publication. 

The  contents  of  today  s  preamble  are 
listed  in  the  following  outline: 

I  Background 

II.  Accelerated  Phaseout  of  Class  I  Controlled 

Substances 

A.  Summary  of  Proposal 

B.  Comments  on  Proposal 
C  Final  Schedule 

D.  Legal  Authority 

III.  Accelerated  Phaseout  of  Class  II 

Controlled  Substances 

A.  Statutory  Authority 

B.  Copenhagen  Amendments  to  the 
Montreal  Protocol 

C.  CAA  Petitions 

1.  NRDC/FOE/EDF 

2.  CFC  Alliance  Petition 

3.  lEER  Petition 

4.  EPA's  Proposed  Action 

5.  Response  to  lEER  Petition 

6.  Today's  Final  Action 

IV  Addition  of  Methyl  Bromide  to  List  of 
Class  I  Substances  and  Phaseout 
Schedule 

A.  Summary 

B.  Legal  Authority 

1.  CAA  Legal  .\uthority 

2.  Public  Coniments  on  Legal  Issues 
C  Background 

1  Initial  Identification  of  Risks  of  Methyl 
Bromide 

2.  Petition  to  List 

3.  Montreal  Protocol  Actions 

4.  Domestic  ;tegulatcry  Action 

D.  Today's  Final  Action 

1.  Summary 

2.  Decision  to  List 

3.  Scientific  Issues  Related  to  Methyl 
Bromide 

a.  Faster  Formation  of  HOBr 

b.  HBr  Branching 

c.  Other  Sinks  for  Methyl  Bromide 
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d.  Natural  and  Man-made  Emissions 
e  Summary  of  ODP  Discussion 

4.  Uses  and  Substitutes  for  Methyl  Bromide 

a.  The  NAPL\P  Study 

b.  Comments 

c.  Soil  Fimiigation 

d.  Commodity  Fumigation 

e.  Structural  Fumigation 

5.  Analysis  of  Costs  and  Benefits 

6.  Group  Assigimient  and  Baseline  Year 

7.  Interim  Reductions  and  Phaseout 
Schedule 

8.  Labeling 

9.  Essential  Uses 

V.  Additional  of  Hydrobromofluorocarbons 

(HBFCs)  to  the  List  of  Qass  I  Substances 
and  to  the  Phaseout  Schedule 

VI.  Trade  Restrictions 

A.  Description  of  Proposed  and  Final 
Requirements 

B.  Response  to  Major  Comments 

C.  Legal  Authority 

D.  Definitions 

E;  Foreign  States  not  Party  to  the  Protocol 
Vn.  Changes  in  Definition  of  Production 

A.  Definition  of  Production 

1.  Transformation 

a.  Changes  in  Treatment  of  Transformation 

b.  Recordkeeping  and  Reporting  Changes 
Relative  to  Transformation 

2.  Destruction 

a.  Elimination  of  Coincidental  Unavoidable 
Byproducts  Provision 

b.  Eiestruction — Background 

c.  Definition  of  Destruction/Change  in 
Definition  of  Production 

d.  Treatment  of  Destruction 

e.  Response  to  Major  Comments 

f  Degree  of  Exemption/Credit  Afforded  for 

Destruction 
g.  Standards  for  Destruction 
h.  Comments  on  Reporting  and 

Recordkeeping  Associated  with 

Destruction 

3.  Spills 

B.  Imports 

Q  International  Issues 

1.  Ebcports 

2.  Transfers  of  Production  Rights  Between 
Nations 

D.  Insignificant  Quantities 

1.  Insignificant  Quantities  of  Substances 
Other  than  Methyl  Bromide 

2.  Insignificant  Production  of  Methyl 
Bromide 

Vni.  Other  Issues 

A.  Definition  of  Importer 

B.  Tracking  Essential  Uses 

C  Addition  of  HCFCs  to  the  EPCRA 
Section  313  List 

D.  Environmental  Impact  Statement 

E.  Recycled  and  Used  Controlled 
Substances 

F.  Transhipments 

G.  Publication  of  the  Regulatory  Text 
DC.  Changes  from  the  Proposal  and  Current 

Program 

X.  Impact  of  Final  Action . 

XI.  Additional  Information 

A.  Executive  Order  12866 

B.  Regulatory  Flexibihty  Act 
C  Papwrwork  Reduction  Act 

I.  Background 

A  broad  scientific  consensus  has 
emerged  that  continuing  depletion  of 


the  stratospheric  ozone  layer  will  lead 
to  increased  penetration  of  harmful  UV- 
B  radiation  to  the  earth's  surface, 
resulting  in  potential  damage  to  human 
health  and  the  environment.  The  risks 
from  ozone  depletion  include  increases 
in  skin  cancer  and  cataracts, 
suppression  of  the  human  immime 
response  system,  damage  to  crops  and 
aquatic  organisms,  increased  formation 
of  ground-level  smog,  and  accelerated 
weathering  of  outdoor  plastics. 

Several  national  and  international 
assessments  have  been  conducted  over 
the  past  years  and  provide  useful 
summaries  of  the  information 
supporting  the  linkage  between 
emissions  of  certain  chlorine  and 
bromine-containing  substances, 
depletion  of  the  earth's  protective  ozone 
layer,  and  damage  to  human  health  and 
the  environment.  See  for  example, 
"Assessing  the  Risks  of  Stratospheric 
Ozone"  EPA  (1985);  "ScienUfic 
Assessment  of  Ozone  Depletion"  WMO/ 
UNfEP  (1989  and  1991);  "Health  and 
Environmental  Effects  of  Ozone 
Depletion"  UNEP  (1989  and  1991),  and 
"Methyl  Bromide:  Its  Atmospheric 
Science.  Technology,  and  Economics." 

While  considerable  uncertainties 
remain  in  fully  understanding  the 
complex  reactions  that  occur  in  the 
atmosphere  that  cause  depletion  of  the 
ozone  layer,  scientific  research  has 
made  remarkable  progress  since  1974  in 
understanding  the  atmospheric 
processes  that  lead  to  depletion  of  the 
ozone  layer  both  in  the  polar  regions 
and  globally.  In  response  to  the  growing 
body  of  evidence  that  links 
chlorofluorocarbons  (CFCs)  and  other 
chlorinated  and  brominated  compounds 
to  ozone  depletion,  the  international 
commimity  reached  agreement  in  1987 
on  a  landmark  treaty. 

The  Montreal  Protocol  on  Substances 
that  Deplete  the  Ozone  Layer  (Montreal 
Protocol)  initially  called  for  a  fifty 
percent  reduction  in  CFC  production 
and  consumption  by  the  year  1998  and 
a  freeze  in  halon  production  and 
consumption.  When  originally 
negotiated  in  1987.  it  had  been  signed 
by  23  nations  and  the  European 
Community. 

In  the  six  years  since  its  initiation,  the 
Protocol  has  evolved  rapidly  in 
response  to  new  scientific  and 
technology  developments.  As  new 
evidence  was  developed  suggesting  that 
the  risk  of  ozone  depletion  from  CFCs 
and  other  compounds  was  greater  than 
had  previously  been  thought,  nations  of 
the  world  responded  by  strengthening 
the  Protocol  first  in  1990  and  again  in 
1992. 

As  the  treaty  currently  stands,  the 
number  of  Parties  has  grown  to  over  125 


nations.  Instead  of  a  reduction  of  50% 
in  CFCs  by  19981  the  Protocol  now  calls 
for  a  phaseout  in  1996  with  the  possible 
exception  for  critical  uses.  In  the  case  of 
halons.  the  Protocol  calls  for  their 
phaseout  by  the  end  of  1993.  In  addition 
to  the  originally  controlled  compounds, 
additional  compounds  were  added  first 
in  1990  when  methyl  chloroform  and 
carbon  tetrachloride  were  added  by  the 
Parties  and  scheduled  for  phaseout.  The 
phaseout  date  for  both  of  these 
compounds  is  now  1996.  In  addition,  at 
their  meeting  in  1992.  the  Parties 
adopted  an  amendment  calling  for 
controls  and  the  eventual  phaseout  of 
HCFCs  and  a  freeze  on  production  and 
consumption  of  methyl  bromide  (except 
quarantine  and  preshipment  uses). 

The  accelerated  phaseout  and 
expanded  scope  of  compounds  covered 
by  the  Montreal  Protocol  were  in 
response  to  a  series  of  reports  from  the 
scientific  community  stating  that  ozone 
depletion  in  Antarctica  appears  to  be 
•  directly  the  result  of  increased 
concentrations  of  man-made  chlorinated 
and  brominated  compounds,  that  the 
potential  exists  for  more  significant 
depletion  in  the  Arctic  region,  and  that 
mid-latitude  concentrations  of  ozone 
have  also  been  reduced  over  the  past 
decade  or  so.  A  more  detailed 
description  of  recent  scientific  evidence 
is  included  in  EPA's  March  notice  of 
proposed  rulemaking  (NPRM)  (March 
18. 1993,  58  FR  15014). 

The  most  recent  scientific  reports  on 
ozone  depletion  were  completed  after 
the  publication  of  the  March  proposal 
and  show  that  ozone  values  over  mid- 
latitudes  have  been  substantially  lower 
in  the  winter  of  1992  and  spring  of  1993 
than  had  been  previously  recorded  for 
these  times  of  the  year.  On  April  23. 
1993.  a  paper  by  Gleason  et  al.  was 
published  in  Science  and  included  data 
from  the  Total  Ozone  Mapping 
Spectrometer  (TOMS)  instrument  on- 
board the  Nimbus  7  satellite  which 
showed  that  global  ozone  levels  were  2- 
3%  lower  than  any  previous  year  for 
these  months  and  4%  lower  than 
normal.  Ozone  levels  for  the  northern 
mid-latitudes  were  about  10%  lower 
than  historical  averages  for  this  time  of 
the  year  for  this  region  and  appear  to 
have  continued  at  these  low  levels 
through  the  early  part  of  the  summer. 
While  the  precise  cause  of  these  low 
ozone  values  caimot  yet  be  determined, 
it  may  well  prove  that  they  are  the  result 
of  the  indirect  effects  from  the  eruption 
of  Mt  PinatuBo  in  June  1991.  These 
effects  could  result  bom  the  injection  of 
aerosol  particles  into  the  stratosphere 
which  provide  surfaces  for  accelerated 
depletion  of  ozone  by  chlorine  or 
bromine  species  or  which  increase 
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stratospheric  temperatures  and, 
therefore,  lead  to  faster  reactions 
involving  chlorinated  and  brominated 
species  resulting  in  more  depletion. 
Investigations  continue  into  better 
defining  the  exact  role  of  the  sulfur 
particles  from  the  volcano  in  the  recent 
increase  in  depletion. 

n.  Accelerated  Phaseout  of  Class  I 
Controlled  Substances 

A.  Summary  of  Proposal 

EPA  considered  several  schedules  in 
the  March  18  proposal  to  accelerate  the 
phaseout  of  class  I  controlled 
substances.  The  Agency  had  received 
prior  to  the  proposal  two  petitions  to 
accelerate  the  pnaseout,  as  well  as 
several  industry  comments  on  those 
petitions,  submitted  under  section  606 
of  the  Clean  Air  Act  Amendments. 
These  two  petitions  laid  out 
recommended  schedules  to  complete 
the  phaseout  sooner  than  the  year  2000, 
the  date  required  under  section  604  of 
the  Clean  Air  Act  The  AUiance  for  a 
Responsible  CFC  Policy  (the  Alliance) 
petitioned  the  Agency  to  complete  the 
phaseout  by  1996,  allowing  for  a  limited 
volume  of  CFC  production  until  2000  to 
service  existing  refrigerator  and  air- 
conditioning  systems.  The  AlUance 
suggested  a  cut  of  50  percent  of  1986 
production  levels  for  1993,  with 
subsequent  cuts  to  40  percent  and  25 
percent  in  1994  and  1995,  respectively. 
The  Natural  Resources  Defense  Council, 
the  Friends  of  the  Earth,  and  the 
Environmental  Defense  Fimd  (NRDC/ 
FOE/EDF)  requested  more  drastic 
reductions  in  1992, 1993  and  1994  of  40 
percent,  25  percent  and  15  percent, 
respectively,  with  a  completephaseout 
by  the  end  of  1994  for  CFCs.  The 
environmental  groups  also  requested 
that  the  production  of  halons  and 
carbon  tetrachloride  stop  as  of  1992, 
with  a  50  percent  of  baseline  cut  for 
methyl  chloroform  in  1992,  and  its 
complete  phaseout  by  1993. 

In  November  of  1992,  the  Parties  to 
the  Montreal  Protocol  met  and  agreed  to 
a  set  of  "adjustments",  or  changes  to  the 
phaseout  schedules  for  the  existing 
controlled  substances.  The  Parties 
agreed  to  phase  out  all  CFCs  by  1996, 
allowing  for  production  and 
consumption  of  25  percent  of  baseline 
level  in  1994  and  1995,  The  Parties  also 
agreed  to  cut  carbon  tetrachloride  to  15 
percent  of  baseline  levels  in  1995,  and 
to  complete  its  phaseout  by  1996. 
Methyl  chloroform  was  to  be  eliminated 
by  1996  also,  with  a  cut  to  50  percent 
of  baseline  in  1994  and  1995.  The 
Parties  agreed  to  phase  out  the 
production  of  halons  by  the  end  of  1993. 
In  order  to  feuilitate  these  expedited 


reduction  schedules,  the  Parties  also 
estabUshed  criteria  for  exempting 
essential  uses  from  the  production 
phaseout. 

In  response  to  the  two  petitions  and 
the  agreement  reached  by  the  Parties  in 
Copenhagen,  the  Agency  proposed  in 
the  March  18  NPRM  to  cut  CFC 
production  and  consimiption  to  25 
percent  of  baseline  in  1994,  with  a 
subsequent  cut  to  15  percent  by  1995. 
The  Agency  proposed  to  phase  out  CFCs 
by  1996,  with  no  production  extending 
beyond  that  date  to  service  existing 
equipment,  as  had  been  requested  by 
the  Alliance,  but  discussed  criteria 
established  under  the  Montreal  Protocol 
for  granting  essential  use  exemptions. 
Since  the  pubUcation  of  the  March  18 
NPRM,  the  Agency  came  to  believe  that 
the  15  percent  level  it  had  proposed  for 
1995  would  be  too  stringent  for  the 
sectors  that  rely  on  CFCs.  Although  CFC 
use  has  dropped  significantly  over  the 
last  few  years,  a  reduction  to  15  percent 
of  baseline  levels  for  CFCs  in  1995 
could  hurt  certain  sectors,  where 
alternatives  are  not  yet  feasible  (e.g. , 
metered  dose  inhalers,  possibly 
household  refrigerators),  or  where  CFCs 
are  required  for  servicing  equipment 
with  long  useful  lifetimes  such  as  the 
automobile  air  conditioner  and  comfort 
cooling  sectors.  Since  retrofits  for 
existing  equipment  are  still  being 
evaluated  and  tested  for  several  large 
use  sectors,  the  Agency  believed  that  the 
proposed  level  of  15  percent  in  1995 
could  deleteriously  affect  consumers 
and  these  user  groups.  EPA  asked  for 
comments  at  the  public  hearing  on 
changing  the  1995  limit  to  25  percent 
and  published  a  separate  notice 
requesting  comment  on  this  issue  (58  FR 
25793,  April  28, 1993). 

After  its  proposed  regulation  was 
initially  signed  by  the  EPA 
Administrator,  DuPont  announced  its 
intent  to  phase  out  its  production  of 
CFCs  by  the  end  of  1994.  Since  DuPont 
has  historically  been  allocated  about 
half  of  all  allowances  (based  on  the  1386 
base  year),  its  decision  to  stop 
production  a  year  ahead  of  the  schedule 
proposed  by  EPA  has  potentially 
significant  consequences.  EPA  also 
requested  comments  at  the  public 
hearing  on  the  possible  implications  of 
DuPont's  action  on  sectors  requiring 
CFCs. 

With  respect  to  class  I  substances 
other  than  CFCs,  the  Agency  proposed 
to  phase  out  production  of  carbon 
tetrachloride  and  methyl  chloroform  by 
January  1. 1996  also,  with  interim 
reductions  of  50  percent  and  15  percent 
of  baseline  for  carbon  tetrachloride  in 
1994  and  1905,  and  50  percent  and  30 


percent  of  baseline  cuts  for  methyl 
chloroform  for  those  years. 

B.  Comments  on  Proposal 

EPA'teceived  eight  comments 
supporting  the  proposed  accelerated 
schedule  with  die  modified  1995  limit 
of  25%  baseline  production  and 
consumption.  These  commenters. 
primarily  CFC  and  methyl  chloroform 
users,  believed  the  proposed  schedule 
feasible,  and  that  many  were  on  the  way 
to  completing  the  phaseout.  However, 
several  of  these  companies  warned  that 
any  further  acceleration  would 
jeopardize  phaseout  plans  and  would 
possibly  force  the  use  of  unsafe 
substitutes.  Many  agreed  that  the  United 
States  must  adhere  to  the  international 
phaseout  dates  set  in  the  Montreal 
Protocol,  but  that  it  should  not 
unilaterally  expedite  the  phaseout. 

Two  environmental  groups  objected 
to  the  proposed  scheduling,  both 
arguing  that  a  faster  accelerated 
schedule  was  possible  and  that  CFC 
production  should  cease  as  of  January  1, 
1995.  One  commenter  cited  DuPont's 
and  the  European  Community's 
announcements  to  stop  production  as  of 
that  date  as  proof  that  such  a  phaseout 
is  possible.  Both  commenters  believe 
that  methyl  chloroform  could  be  phased 
out  in  1995,  and  that  carbon 
tetrachloride  could  be  phased  out  by 
January  1, 1994. 

In  addition,  EPA  received  several 
comments  on  the  issue  of  Dupont's 
decision  not  to  produce  CFCs  in  1995. 
Several  major  industry  groups  stated 
that  full  production  of  ^e  25  percent 
allowance  is  critical  to  the  smooth 
transition  out  of  CFCs  and  that  without 
this  quantity  available  in  1995  severe 
shortages  are  likely  to  exist  and 
significant  economic  hardship  to 
consumers  and  equipment  owners  is 
likely  to  result.  One  commenter 
opposed  any  Agency  action  on  this 
issue,  suggesting  that  DuPont's  decision 
is  better  for  the  environment.  DuPont  in 
its  comments  reiterated  that  it  beUeves 
that  demand  will  drop  off  to  such  a 
degree  ia  1995  that  its  allocation  will 
not  be  necessary,  but  that  if  the  Agency 
believes  that  production  of  the  full  25 
percent  of  baseline  levels  for  1995  is 
necessary  it  would  not  object  if  the 
Agency  were  to  take  action  to  facilitate 
this  production. 

Based  on  its  current  view  of  the 
marketplace,  EPA  expects  that  almost 
all  major  uses  of  CFCs  in  new 
equipment  will  have  shifted  by  January 
1, 1995,  with  the  possible  exception  of 
metered  dose  inhalers  and  some  lines  of 
home  refrigerators.  Thus,  the  major 
source  of  demand  for  CFCs  in  1995  will 
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be  to  service  existing  refrigeration  and 
air-conditioning  equipment. 

To  reduce  future  demand  by  those 
sectors,  EPA  has  initiated  a  number  of 
activities  to  implement  its  mandatory 
recycling  and  recovery  and  disposal 
rules,  to  minimize  leaks  from 
equipment,  and  to  encourage  retrofits 
and  replacements  of  existing  air- 
conditioning  and  refrigeration  systems. 
However,  in  the  absence  of  a  drop-in 
refrigerant  to  service  existing  CFC-12 
vehicles,  the  Agency  has  determined 
that  the  Protocol  allowable  production 
and  consumption  of  25%  in  1993  is 
necessary  to  minimize  economic 
disruption  and  to  faciUtate  a  smoother 
transition  out  of  CFCs  on  the  accelerated 
schedule  adopted  today.  Furthermore, 
as  explained  below  in  the  section  on 
essential  uses,  EPA  denied  several  such 
apphcations  related  to  servicing  air 
conditioning  and  refrigeration 
equipment  on  the  assumption  that  steps 
will  be  taken  to  ensure  that  full 
production  of  CFCs  is  permitted  in  1994 
and  1995  to  provide  additional  supphes 
beyond  1995  in  order  to  minimize  the 
costs  of  the  phaseout  to  vehicle  and 
equipment  owmers.  As  a  result,  the 
rulemaking  contains  the  legally 
permissible  25  percent  allowable 
production  level  in  1995  and  the 
Agency  intends  to  follow-up  on  the 
issue  to  ensure  that  this  level  of 
production  is  made  available. 

C.  Final  Schedule 

In  today's  rule,  the  Agency  has 
finaUzed  the  following  schedule  for  the 
accelerated  phaseout  of  the  class  I, 
groups  I  through  V  controlled 
substances.  This  is  the  schedule 
originally  proposed  in  the  March  18 
notice,  with  the  exception  of  the  25 
percent  level  for  CFCs  in  1995,  which  is 
the  level  on  which  the  Agency 
requested  comment  in  its  April  28, 
1993,  Federal  Register  Notice. 

Final  Schedule  for  Class  I  Con- 
trolled Substances,  Groups  I, 
II.  Ill,  IV  and  V 

[Percent  Allowable  of  Baseline  Production  and 
Consumption] 


Year 
(be- 
gin- 
ning 
Jan. 
1) 

CFCs 

(Group 

land 

III) 

Halons 

(Group 

II) 

Cartxjn 

tetra- 

chlo- 

rtde 

(Group 

IV) 

Methyl 
chloro- 
form 
(Group 
V) 

1994  . 
1995, 
19961. 

25 

25 

0 

0 
0 
0 

50 

15 

0 

50 

30 

0 

The  Agency  has  decided  on  this 
accelerated  schedule  for  several  reasons. 
First,  with  one  exception  discussed 


below,  this  is  the  schedule  that  the 
Parties  agreed  to  in  Copenhagen  in 
November  of  1992.  The  United  States 
agreed  to  this  schedule  at  that  time,  and 
believe  that  the  schedule  appropriately 
reflects  the  fastest  technological  and 
economically  feasible  reduction 
schedule.  The  United  States,  as  well  as 
the  majority  of  the  Parties,  believes  that 
a  1996  phaseout  is  possible,  but  that  an 
earlier  phaseout  would  exceed 
technological  capabilities  and  result  in 
excessive  economic  costs.  Without 
international  commitment  to  a  phaseout 
date,  this  imilateral  action  by  the  United 
States  to  phase  out  earlier  would  pose 
significant  costs,  but  would  yield  few 
benefits.  It  is  true  that  despite  the 
agreed-to  1996  phaseout,  the  European 
Community  and  several  other  countries 
party  to  the  Protocol  have  decided  to 
phase  out  of  the  class  I  chemicals  one 
year  earlier  (i.e.,  January  1, 1995). 
However,  EPA  understands  that  the 
European  Community  and  other 
countries  pursuing  an  earlier  phaseout    • 
are  not  as  dependent  on  CFCs  for 
refrigeration  and  air-conditioning  as  the 
United  States.  Consequently,  the 
financial  cost  of  such  a  phaseout  by  the 
European  Commimity  is  not  nearly  as 
great  as  it  would  be  for  the  United  States 
(see  cost  implications  below).  EPA 
believes  that  the  schedule  set  in 
Copenhagen  is  sufficient  to  allow  an 
orderly  transition  out  of  class  I 
chemicals  without  significantly  further 
degrading  the  ozone  layer.  However, 
EPA  believes  that  a  faster  schedule  for 
the  reduction  in  1995  of  methyl 
chloroform  in  the  United  States  is  both 
technically  and  economically  feasible 
and  environmentally  desirable.  As  a 
result,  EPA  proposed  and  is  today 
finahzing  the  proposed  reduction  to  30 
percent  of  baseline  levels  for  this 
compovmd  compared  to  the  50  percent 
reduction  required  by  the  Montreal 
Protocol  for  1995. 

Recent  analysis  indicates  that 
substantial  costs  to  U.S.  industry  and 
consumers  would  occur  if  the  U.S.  were 
to  accelerate  further  the  phaseout  for 
CFCs  to  1995.  rather  than  1996.  Much 
of  this  cost  would  fall  on  consumers  and 
equipment  owners  in  the  refrigeration 
and  air-conditioning  sector.  Unlike 
other  sectors,  such  as  solvents  and  foam 
blowing,  the  switch  to  alternatives  has 
been  complicated  by  the  search  for 
refrigerants  that  could  be  used  to  service 
existing  equipment  and  would  not 
diminish  the  efficiency  and  capacity  of 
existing  equipment,  and  by  the  search 
for  refrigerant-compatible  lubricating 
oils.  AlUiough  alternatives  have  been 
developed  for  new  equipment,  the  issue 
of  servicing  existing  equipment  with 


useful  hfetimes  well  exceeding  the  1995 
phaseout  is  substantially  more 
complicated.  In  many  cases,  owners  of 
existing  equipment  must  make 
modifications  to  accommodate  possible 
alternatives.  This  problem  is 
complicated  by  the  large  amount  of  air- 
conditioning  and  refrigeration 
equipment  in  existence.  EPA  and 
industry  estimates  that  over  1(X)  million 
mobile  air-conditioners  currently 
require  CF012  as  a  refrigerant.  Some 
percentage  of  iheSe  will  need  to  be 
retrofitted  if  CFC-12  is  not  available 
past  the  phaseout.  Although  refrigerant 
recycling  and  recovery  at  disposal  sites 
will  supply  this  sector  some  CFC-12 
past  1995,  the  required  volume  of 
refrigerant  will  exceed  the  supply  of 
recycled  CFC-12,  even  with  1995 
production  at  25%  of  baseline.  (EPA 
could  not  allow  production  at  greater 
than  25%  level,  however,  because  the 
Protocol  establishes  the  level  of  25%  for 
1995.) 

For  stationary  refrigeration  sectors, 
EPA  estimates  that  more  than  67,000 
CFC  chillers,  as  well  as  7,000  industrial 
process  chillers  are  cmrently  operating 
in  the  United  States.  This  equipment 
has  a  useful  life  of  30  years  or  longer. 
Although  owners  are  beginning  to 
retrofit  and  replace  these  chillers,  the 
pace  of  these  activities  has  been  slow, 
and  it  is  not  clear  that  there  will  be 
sufficient  recycled  refrigerant  past  1995. 
Retrofits  are  available,  but  costs  vary 
significantly  by  sector  and  even  within 
sectors  by  t>^  of  equipment. 

The  Agency  had  proposed  in  its 
March  18  NPRM  to  fimit  production  and 
consumption  to  only  15  percent  of 
baseline  in  1995.  However,  EPA 
requested  comment  on  whether  the  less 
stringent  reduction  to  25  percent 
baseline  would  be  more  appropriate  |58 
FR  25793).  In  today's  final  action.  EPA 
is  allowing  the  25  percent  baseline 
production  to  be  consistent  with  the 
provisions  of  the  Copenhagen  agreement 
by  the  Parties,  and  because  consumers 
and  equipment  owners  would  face 
significant  retrofit  costs  if  production 
levels  were  further  reduced  in  1995.  The 
need  for  full  allowable  production 
under  the  Montreal  Protocol  in  1995  is 
even  more  critical  given  the  limited 
essential  uses  Ukely  to  be  granted  under 
the  Montreal  Protocol  for  production 
after  that  date. 

EPA  is  hmiting  carbon  tetrachloride 
to  50  percent  of  baseline  in  1994,  with 
a  subsequent  cut  to  15  percent  of 
baseUne  in  lfi95,  and  no  production  in 
1996,  consistent  with  the  Protocol. 
Environmentalists,  in  their  comments 
on  the  proposal,  requested  a  carbon 
tetrachloride  phaseout  date  of  January  1. 
1994.  In  response,  the  Agency  befieves 
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that  significant  steps  have  been  taken  to 
eliminate  the  use  of  this  chemical  for 
both  health  and  environmental  reasons. 
However,  the  remaining  uses  are  often 
unique  applications  for  which  the 
industry  continues  to  search  for 
substitutes.  EPA  believes  that  this 
remaining  15  percent  of  production  and 
consumption  tor  carbon  tetrachloride  is 
necessary  to  assist  the  industry  in  the 
transition  to  a  complete  phaseout. 

EPA  intends  to  hmit  methyl 
chloroform  to  50  percent  of  baseline 
allowances  in  1994,  and  to  further 
reduce  consumption  and  production  of 
this  chemical  to  30  percent  of  baseline 
in  1995,  with  a  complete  phaseout  in 
1996  also.  Environmentalists 
commented  that  EPA  should  phase  out 
this  chemical  in  1995.  In  response,  EPA 
believes  that  the  1996  phaseout  is  more 
appropriate.  This  user  sector  has  been 
subjected  to  more  immediate  and  drastic 
reductions  than  the  other  major 
controlled  substances  over  the  last  three 
years,  and  to  phase  out  one  year  earUer 
than  reauired  imder  the  Montreal 
Protocol  would  place  an  undue  burden 
on  a  sector  that  involves  many  small 
users  and  has  faced  continually 
changing  reduction  schedules.  Despite 
this,  EPA  is  only  allowing  production 
and  consumption  equal  to  30  percent  of 
baseline,  due  to  the  advancements  made 
by  the  user  sector  rather  than  the  50 
percent  allowed  under  the  Protocol. 
EPA  believes  that  this  level  is  a  feasible 
one. 

EPA  performed  a  comprehensive 
review  of  all  costs  and  benefits  of  the 
phaseout  of  class  I  chemicals  associated 
with  tha  various  proposed  schedules. 
However,  the  quantification  of  benefits 
is  difficult.  In  the  past,  scientists  have 
generally  underpredicted  the  extent  of 
ozone  depletion  caused  by  these 
chemicals.  For  this  reason,  scientists 
and  policymakers  have  reUed  more  on 
chlorine  loading  calculations  as  a 
siUTOgate  for  risk  of  ozone  depletion 
than  predictions  of  ozone  depletion. 
Policymakers  have  set  a  target 
concentration  of  2  parts  per  billion 
(ppb)  of  chlorine  as  the  level  that 
existed  nrior  to  the  Antarctic  ozone 
hole.  All  policies  are  directed  toward 
reducing  the  peak  chlorine  levels  and 
minimizing  the  length  of  time  that 
concentrations  exceed  2  ppb. 

EPA  examined  the  impact  on  chlorine 
levels  imder  the  schedules  proposed  by 
the  environmental  groups  and  by 
industry  as  well  as  their  suggested 
schedules  submitted  in  their  comments 
on  the  proposal.  According  to  this 
analysis,  all  three  schedules  would 
return  chlorine  concentrations  to  below 
2  ppb  at  the  same  time  over  the  next  100 
years.  As  for  "peak"  concentrations,  the 


environmental  groups'  schedule  limited 
peak  concentrations  to  little  over  4.0 
ppb  by  the  turn  of  the  century,  with  the 
concentration»  under  the  schedules 
announced  here  also  peaking  at  this 
time,  but  at  approximately  4.1  ppb.  The 
chlorine  loadings  for  the  industry 
schedule  rose  to  about  4.2  ppb,  but 
peaked  at  a  later  date  than  either  the 
final  rule  schedule  or  the 
environmentalists'  schedule.  Under  all 
schedules,  chlorine  concentrations 
would  decrease  from  the  peak  level 
several  years  after  the  1995  phaseout 
and  again  folloMdng  the  HCFC  ban. 
Although  chlorine  concentrations  under 
the  environmentalists'  schedules  do 
peak  at  the  lowest  level  of  the  chlorine 
concentrations  of  the  three  schedules, 
EPA  believes  that  the  total  volume  of 
additional  chlorine  loading  from  the 
final  rule  schedule  over  the  earUer 
phaseout  of  environmentalists'  schedule 
is  not  significant,  especially  when 
considered  over  the  next  century. 

EPA  calculated  the  benefits  for  the 
various  accelerated  schedules  and 
compared  those  benefits  with  their 
corresponding  costs  through  a  more 
traditional  cost-benefit  analysis.  In  past 
analysis  of  the  benefits  of  reducing 
production  and  consumption  of  ozone- 
depleting  chemicals,  the  Agency  has 
monetized  many  of  the  health  and 
environmental  benefits  (skin  cancer  and 
cataract  cases  avoided,  crop  loss, 
materials  damage,  etc.)  due  to  the 
protection  of  the  ozone  layer.  Social 
costs  reflect  the  expenses  incurred  from 
the  transition  to  alternatives. 

The  table  below  presents  the  costs 
and  benefits  for  the  phaseout  schedules 
analyzed  for  the  rulemaking. 

iNCREMEffTAL    COSTS    AND    BENEFITS 

OF  THE  Accelerated  Class  I 
Phaseouts  Over  the  2000 
Phaseout  (Methyl  Bromide  not 
Included;  Costs  and  Benefits 
Discounted  at  a  2%  Discount 
Rate) 

[In  Billions  of  Dodars— Cunulativa  Cost$: 
1989-2075  In  1985  Dolars] 


Scenario 


Final  rule 

NROC 

Allianca' 


Bene- 
fits 


48-189 
56-221 
39-152 


Costs 


7 

29 

1 


Net 
bene- 
fits 


41-182 
27-192 
3&-151 


■  The  "AUiance"  Is  the  Alliance  for  a  Re- 
sponsible CFC  Policy,  an  industry  lobby  group 
representing  producers  and  users  of  tfiese 
chemicals. 

The  table  does  not  reflect  the  large 
number  of  uncertainties  associated  with 
such  an  analysis.  The  numerical  value 


of  benefits  varies  depending  on  the 
assumed  value  of  life,  while  costs  reflect 
social  costs  and  not  necessarily  the 
actual  costs  faced  by  companies. 
However,  despite  these  uncertainties, 
the  an^^sis  does  provide  a  range  of  net 
benefits  for  the  phaseout  of  class  I 
chemicals,  and  indicates  that  these  net 
incremental  benefits  range  frtim 
approximately  $37  to  $192  billion.  The 
NRDC  phaseout  achieves  the  highest  net 
benefit  under  one  set  of  benefit 
assumptions,  but  the  lower  end  of  its 
net  benefit  range  is  below  the  range  for 
.both  the  Alliance  and  the  final  rule 
schedule.  This  is  because  of  the 
relatively  high  cost  of  the  NRDC 
phaseout.  (The  Agency  analyzed  the 
reduction  schedule  suggested  in  NRDC's 
response  to  the  proposed  rule.  EPA's 
analysis  indicates  that,  although  costs 
are  lowered,  the  net  incremental 
benefits  are  approximately  the  same  as 
those  of  the  schedule  proposed  in  their 
petition.)  Both  the  final  rule  schedule 
and  the  Alliance  schedule  have  similar 
net  benefits,  but  the  upper  range  of  the 
benefits  of  the  final  rule  schedule 
exceeds  the  benefits  range  for  the 
Alliance  schedule.  For  these  reasons, 
the  Agency  believes  it  appropriate  to  set 
the  reduction  schedules  as  specified  in 
this  final  rule. 

In  performing  this  analysis,  the 
Agency  examined  the  necessary 
reductions  to  meet  the  production  and 
consumption  targets  of  this  rule.  For 
CFCs,  the  final  rule  schedule  requires  a 
75%  reduction  in  the  1986  baseline  in 
both  1994  and  1995.  For  the  air- 
conditioning  and  refrigeration  sectors. 
EPA  assumes  that  there  is  fiiU 
implementation  of  recovery  of 
refrigerant  at  servicing  and  disposal. 
Also,  the  Agency  assumes  that  all  new 
equipment  in  these  sectors  contain  such 
alternatives  as  HFC-134a.  HCFC-123. 
ternary  blends  and  ammonia,  and  that 
high-efficiency  purges  have  been 
installed  on  half  of  the  existing  chillers 
by  the  end  of  1995. 

For  the  foam  sector  in  1994  and  1995, 
the  Agency  estimates  that  more  than 
23%  of  the  rigid  polyurethane 
boardstock  market  will  have  shifted  to 
product  substitutes,  and  that  the 
remaining  share  of  that  sector  will  shift 
to  HCFC  substitutes.  One  commenter 
did  note  that  the  appliance 
manufacturers  would  not  completely 
shift  to  HCFC  replacements  by  the  end 
of  1993,  as  had  been  noted  in  the 
proposal.  All  other  foams  have  shifted 
to  water  blown  foams  or  product 
substitutes.  With  the  exception  of 
appliance  foam,  EPA  expects  all  uses  of 
CFCs  in  this  sector  will  have  been 
eliminated  by  the  end  of  1993. 
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EPA  expects  that  both  the  solvent  and 
sterilant  sectors  will  continue  to  use 
engineering  and  housekeeping  controls 
to  limit  use  of  CFCs  and  shift  to 
alternatives  or  process  changes. 
Aqueous,  semi-aqueous  cleaning,  and 
"no  clean"  technologies  continue  to 
penetrate  the  new  equipment  market, 
while  existing  equipment  adopts  drop- 
in  replacements.  Many  of  the  aerosol 
products  have  already  moved  to 
alternative  propellants  and  delivery 
systems.  EPA  expects  that  all  uses  of 
CFCs  in  these  sectors  will  be  eliminated 
by  the  end  of  1995. 

By  the  beginning  of  1996  all  CFC  use 
sectors,  except  for  certain  essential  uses, 
will  have  made  the  transition  to 
alternative  chemicals  and  products. 
However,  as  noted  earlier,  existing  air- 
conditioning  and  refrigeration 
equipment  will  require  utilizing  some 
combination  of  existing  CFC 
inventories,  maximum  recycling  and 
recovery  at  disposal,  retrofits,  actions  to 
minimize  leaks,  and  replacement  of 
older,  less  energy  efficient  eauipment. 

The  final  rule  schedule  cafls  ror  a 
50%  reduction  in  1989  baseline  use  of 
methyl  chloroform  in  1994,  with  an 
additional  20  percent  reduction  in  1995. 
The  Agency  believes  that  this  sector 
may  accomplish  these  reductions  in 
1994  through  implementation  of 
engineering  and  housekeeping  controls 
in  all  solvent  equipment,  and  by 
industry  begirming  to  use  aqueous 
cleaning  in  cold  cleaning  and 
conveyorized  vapor  degreasers.  The 
adhesives  sector  will  continue 
imiplementation  of  water-based 
adhesives,  and  begin  to  use  hot  melts 
and  other  solvent  based  adhesives, 
while  the  coatings  and  inks  sector  will 
continue  to  use  powder  coatings,  and 
expand  use  of  water  based  coatings. 

The  1995  target  of  30%  of  baseline 
may  be  achieved  by  implementation  of 
additional  alternative  solvents  in  new 
and  existing  cold  cleaning, 
conveyorized  and  open-top  equipment. 
In  addition,  methyl  chloroform  aerosol 
producers  and  users  vnll  begin  to  adopt 
petroleum  distillates  and  water  based 
applications.  The  industry  will 
completely  phase  out  of  methyl 
chloroform  by  the  full  penetration  of 
these  technologies  by  1996  except 
possibly  for  limited  essentia)  uses. 

The  schedule  in  today's  final  rule 
requires  the  complete  phaseout  of 
halons  by  January  1, 1994.  Indeed  the 
Agency  understands  that  all 
manufacturers  in  the  United  States  will 
soon  have  stopped  production  of  these 
compounds.  "1110  fire  prevention 
community  has  successfully  completed 
the  transition  by  adopting  aJtematives 
as  well  as  minimizing  the  emission  of 


halons  dining  training,  and  increased 
recycling  throu^  the  recent 
establishment  of  halon  bcmks.  EPA 
commends  the  halcm  user  sector  for 
their  efforts  in  the  elimination  of  their 
use  of  new.  virgin  halon.  Efforts  to 
establish  halon  banks  are  now 
underway  and  should  provide  adequate 
supplies  of  recycled  halons  fcM*  all 
critical  uses  well  into  the  futxire.  The 
cooperation  of  this  industry  and  its 
resolve  to  minimize  emissions 
represents  a  model  for  the  remaining 
sectors  to  adiieve  the  same  results. 

In  the  March  proposal,  EPA  also 
discussed  in  detail  the  essential  use 
provision  provided  for  in  a  decision 
taken  by  the  Parties  to  the  Montreal 
Protocol  at  their  1992  meeting  in 
Copenhagen.  The  proposal  discussed 
the  criteria  established  by  the  Parties  for 
granting  essential  uses,  noted  that  any 
uses  granted  imder  domestic  rules  must 
be  consistent  with  actions  taken  by  the 
Parties,  and  stated  that  EPA  would  be 
requesting  essential  use  nominations    • 
through  separate  Federal  Register 
announcements. 

EPA  has  published  two  such 
announcements  in  the  past  six  months. 
The  initial  announcements  dealt  with 
essential  use  nominations  for  halons  for 
1994  (58  FR  6788).  Following  that,  EPA 
issued  a  second  announcement  (58  FR 
29410)  covering  CFCs,  carbon 
tetrachloride,  methyl  chloroform,  and 
HBFCs  for  production  in  1996. 

In  the  case  of  halons,  EPA  received  a 
number  of  applications  for  essential 
uses,  but  was  able  to  cooperate  with 
each  of  the  applicants  to  address  their 
short-term  needs,  and  therefore  the 
United  States  did  not  nominate  any 
essential  uses  for  halons  for  1994. 
Nominations  were,  however,  submitted 
by  about  a  dozen  other  nations.  As  a 
first  step  in  the  review  process,  these 
nominations  were  examined  by  the 
halon  committee  of  the  Technology  and 
Economic  Assessment  Panel  under  the 
Montreal  Protocol.  This  p>anel 
concluded  that  either  adequate 
substitutes  existed  for  each  of  these 
applications  or  adequate  supplies 
existed  in  the  halon  bank,  and  therefore 
recommended  against  any  additional 
production  in  1994  for  halon  essential 
uses.  This  recommendation  was 
unanimously  supported  at  the  Open- 
Ended  Working  GktJup  which  met  in 
August  1993  in  Geneva.  The  final 
decision  will  be  taken  this  year  by  the 
Parties  at  their  meeting  in  "Thailand. 

In  the  case  of  the  other  corapoimds, 
EPA  received  approximately  twenty.  In 
evaluating  whether  additional 
production  would  be  needed  in  1996, 
one  important  consideration  is  whether 
adequate  supplies  will  exist,  either  &t>m 


recycled  or  recoirered  sources  or  from 
production  allowed  in  1995  or  before, 
that  might  be  available  for  use  in  1996 
and  beyond.  To  the  extent  that  supplies 
are  available  fnxa  any  of  these  sources, 
then  the  criteria  of  "no  available 
supply"  necessary  for  granting  an 
essential  use  would  not  be  satisfied. 

The  United  States  Government 
reviewed  these  applications  and 
forwarded  to  the  Protocol's  Secretariat 
nominations  for  production  after  1995 
for  use  in:  Metered  dose  inhalers  and 
other  specified  medical  applications;  a 
bonding  agent  for  the  Space  Shuttle; 
aerosol  wasp  killers;  a  limited  use  in  a 
specified  bonding  appUcation  and 
specified  polymer  applicaticm;  and  a 
general  nomination  for  laboratory  uses 
under  specified  limitations.  The  United 
States  did  not  forward  applications 
submitted  in  the  area  of  servicing 
automobile  air  conditioners  and 
building  chillers.  These  were  rejected 
because  the  government  believed  that  by 
taking  all  economically  feasible  steps 
including  shifting  to  alternatives, 
initiating  retrofits,  reducing  emissions 
and  utilizing  1994  and  1995 
productions  of  CFCs,  adequate  supplies 
would  exist  for  servicing  for  1996  and 
for  the  same  period  beyond.  Howrever, 
in  putting  forward  its  nominations,  the 
United  States  discussed  its  continued 
concern  abo\it  the  potential  costs  if  a 
significant  number  of  expensive  retrofits 
are  required.  It  reserved  the  right  in 
future  years  to  submit  nomination  in 
areas  other  than  those  submitted  for 
1996.  The  decision  by  the  Parties  on 
essential  uses  for  CFCs,  MCF,  carbon 
tetrachloride  and  HBFCs  for  1996  will 
be  taken  at  the  1994  Meeting  of  the 
Parties.  EPA  will  periodically  inform 
the  pubhc  through  Federal  Register 
notices  of  the  schedule  for  future 
essential  use  nominations  and  the 
outcome  and  decisions  by  the  Parties  of 
past  nominations. 

D.  Legal  Authority 

Section  606  of  the  Act  provides  the 
Administrator  with  authority  to 
accelerate  the  phaseout  of  ozone- 
depleting  substances.  That  section 
authorizes  the  Administrator  to 
promulgate  regulations  that  "establish  a 
schedule  for  phasing  out  the  production 
and  consumption  of  class  I  and  class  II 
substances  (or  use  of  class  n  substances) 
that  is  more  stringent  than  set  forth  in 
section  604  or  605,  or  both,  if: 

(1)  Based  on  an  assessment  of  credible 
current  scientific  information  (including 
any  assessment  under  the  Montreal 
Protocol)  regarding  harmful  effects  on 
the  stratospheric  ozone  layer  associated 
with  a  class  I  or  class  II  substance,  the 
Administrator  determines  that  more 
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stringent  schedule  may  be  necessary  to 
protect  human  health  and  the 
environment  against  such  effects, 

(2)  Based  on  the  availability  of 
substitutes  for  listed  substances,  the 
Administrator  determines  that  such  a 
more  stringent  schedule  is  practicable, 
taking  into  account  technological 
achievable,  safety,  and  other  relevant 
factors,  or 

(3)  The  Montreal  Protocol  is  modified 
to  include  a  schedule  to  control  or 
reduce  production,  consumption,  or  use 
of  any  substance  more  rapidly  than  the 
applicable  schedule  under  this  title.  In 
making  any  determination  under 
paragraphs  (1)  and  (2).  the 
Administrator  shall  consider  the  status 
of  the  period  remaining  under  the 
applicable  schedule  under  this  title." 

As  explained  above,  section  606(a)  of 
the  Act  sets  forth  the  criteria  on  which 
EPA  is  to  base  a  decision  to  accelerate 
the  phaseout  schedule  for  ozone- 
depleting  substances.  The  accelerated 
schedules  established  today  are  justified 
under  both  sections  606(a)(1)  (necessary 
to  protect  human  and  the  environment) 
and  606(a)(2)  (technologically  feasible). 
Recent  scientific  evioence,  including 
the  latftst  of  the  Montreal  Protocol 
assessments,  provide  ample  "credible" 
evidence  of  the  need  for  further 
reductions.  As  discussed  above,  the 
latest  scientific  evidence  provided  by 
NASA,  NOAA,  and  the  UNEP 
assessment  demonstrates  that  ozone 
depletion  is  occurring  at  a  far  more 
rapid  rate  than  was  thought  to  be  the 
case  at  the  time  of  the  enactment  of  the 
1990  Clean  Air  Act  Amendments.  This 
evidence  clearly  warrants  an 
acceleration  of  the  phaseout  schedule. 
With  respect  to  section  606(a)(2),  the 
substantial  reductions  in  production  of 
class  I  substances  highlight  the  progress 
being  made  in  shifting  to  alternatives. 
Furthermore,  the  latest  UNEP 
Technology  Assessment  provides 
adequate  documentation  of  the 
technological  availability  of  accelerating 
the  phaseout  of  these  chemicals. 
Section  606(a)(3)  also  provides 
authority  for  implementing  the 
adjustments  to  the  Protocol  agreed  to  at 
the  Fourth  Meeting  of  the  Parties,  i.e.. 
the  acceleration  of  the  phaseouts  of 
CFCs,  halons,  carbon  tetrachloride,  and 
methyl  chloroform.  Unlike 
amendments,  adjustments  do  not  need 
to  be  ratified  by  a  specified  number  of 
Parties  before  they  enter  into  force.  The 
adjustments  entered  into  force  on 
September  22, 1993,  prior  to  the 
promulgation  of  this  phaseout  rule. 
Thus,  EPA  believes  that  section 
606(a)(3)  provides  additional  authority 
for  accelerating  the  phaseout  of  class  I 
substances  at  this  time. 


With  respect  to  amendments 
approved  by  the  Parties  to  the  Protocol 
that  accelerate  the  phaseout  of 
substances  listed  under  the  CAA,  such 
as  HCFCs,  section  606(a)(3)  provides 
additional  authority  for  the  acceleration 
of  their  phaseout  schedules  once  the 
amendments  have  been  ratified  by  the 
necessary  20  Parties;  all  that  remains  is 
the  passage  of  time  before  the 
amendments  enter  into  force. 

EPA  also  notes  that  section  614(b)  of 
the  CAA  provides  that  in  the  case  of  a 
conflict  between  title  VI  of  the  CAA  and 
the  Protocol,  the  more  stringent 
provision  shall  govern.  Thus,  the  Act 
requires  the  Agency  to  estabUsh 
phaseout  schedules  at  least  as  stringent 
as  the  accelerated  ones  agreed  to  by  the 
Parties.  The  phaseout  schedules  that  the 
Agency  is  establishing  today  are  at  least 
as  stringent  as  those  required  by  the 
adjustments  to  the  Protocol.  The  final 
phaseout  dates  that  are  required  for  all 
Class  I  substances  are  the  same  as  those 
in  the  new  adjustments.  The  interim 
reductions  required  for  CFCs  in  1994 
and  1095,  for  methyl  chloroform  in 
1994,  and  for  carbon  tetrachloride  in 
1995  are  also  identical  to  those 
contained  in  the  adjustments.  The  other 
required  Interim  reductions  are  more 
stringent  than  those  contained  in  the 
adjustments.  These  are  being 
established  under  the  authority  granted 
in  section  606(a)  (1)  and  (2),  as 
explained  in  the  NPRM  (58  FR  15021- 
22). 

EPA  believes  that  an  acceleration  of 
the  phaseout  can  be  justified  under 
either  paragraph  (1)  or  paragraph  (2)  of 
section  606(a),  but  that  even  if  EPA 
determines  that  an  accelerated  schedule 
is  warranted  based  solely  on  an 
assessment  of  credible  scientific 
information  under  paragraph  (1),  it  can 
take  into  account  the  availability  of 
substitutes  in  determining  the  specific 
accelerated  schedule  that  it 
promulgates. 

EPA  believes  that  this  view  is 
reasonable  and  supported  by  both  the 
language  and  the  legislative  history  of 
the  1990  Clean  Air  Act  Amendments. 
The  last  sentence  of  section  606(a) 
provides  that  in  making  any 
determination  under  paragraphs  (1)  and 
(2),  the  Administrator  shall  consider  the 
status  of  the  period  remaining  under  the 
applicable  scnedule  under  this  title. 
Implicit  In  the  sentence  is  the  notion 
that  EPA  will  consider  both 
environmental  need  and  technological 
achievabihty  in  making  "any" 
determination  to  accelerate  the  phaseout 
schedule.  On  its  face,  the  sentence 
provides  that  even  when  making  a 
decision  regarding  acceleration 
pursuant  to  paragraph  (1),  EPA  is  to 


"consider  the  status  of  the  period 
remaining  under  the  applicable 
schedule."  This  connotes  that  EPA  is  to 
consider  the  practicality  of  an 
accelerated  schedule,  including  the 
availability  of  substitutes. 

Even  apart  from  the  language  at  the 
end  of  section  606(a),  which  was  added 
during  the  House-Senate  Conference  on 
the  1990  Clean  Air  Act  Amendments, 
EPA  beheves  it  has  the  authority  to  take 
into  account  the  technological 
achievability  of  a  specific  schedule  in 
accelerating  a  phaseout  schedule  on  the 
basis  of  scientific  findings.  Congress 
itself  recognized  the  linkage  between 
the  need  to  phase  out  the  production 
and  consumption  of  ozone-depleting 
chemicals  to  protect  the  environment 
and  human  health  and  the  availability 
of  substitutes  for  those  chemicals.  Even 
though  Congress  understood  that  any 
delay  in  phasing  out  ozone-depleting 
substances  would  delay  a  return  to 
normal  ozone  levels,  Congress  did  not 
require  an  immediate  phaseout.  Instead, 
Congress  established  a  schedule  phasing 
out  the  chemicals  over  a  period  of 
several  years  to  allow  time  for 
substitutes  to  be  developed  and  for 
affected  industries  to  adjust. 

The  Senate  Environment  and  Public 
Works  Committee  noted  that  the 
"importance  of  accelerating  the 
phaseout  schedule  is  reflected  in  the 
estimate,  presented  by  expert  witnesses. 
that  a  three  to  five  year  delay  in  the 
phaseout  deadline  translates  into  an 
additional  20  to  30  years  of  elevated 
chlorine  levels  in  the  atmosphere.  An 
additional  20  years  of  elevated  chlorine 
levels  presents  an  imacceptable  risk  that 
must  be  avoided  if  it  is  at  all  possible 
to  do  so."  (S.  Comm.  Rep.  No.  101-228 
at  394).  Furthermore,  with  respect  to  a  . 
provision  concerning  the  phaseout  of 
HCFCs,  the  Committee  Report  stated 
that  it  must  be  recognized  "that  the  goal 
of  eliminating  the  potent,  long-lived 
CFCs  as  rapidly  as  possible  is,  to  some 
extent,  dependent  on  the  near-term 
availability  of  HCFCs  as  intermediate 
substitutes'  *  *."  Od.  at  395)Thus,  the 
Senate  clearly  recognized  that  the 
availabihty  of  substitutes  had  to  be 
taken  into  account  in  determining  how 
quickly  CFCs  could  be  phased  out, 
notwitbstanding  the  environmental 
benefits  that  would  result  from  an  even 
more  rapid  phaseout. 

Moreover,  in  explaining  the  provision 
of  the  Senate  Committee  Report 
concerning  the  acceleration  of  the 
phaseout  schedule,  which  provided  for 
EPA  to  accelerate  the  schedule  if  any  of 
three  criteria  substantially  identical  to 
those  in  the  Amendments  were  met,  the 
Committee  stated  that  "Uln  keeping 
with  the  national  policy  of  eliminating 
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the  production  before  the  year  2000,  to 
the  maximum  extent  practicable,  the 
Administrator  is  directed  to  determine 
no  less  often  than  every  18  months 
whether  any  of  three  conditions 
requiring  acceleration  of  the  schedule 
has  been  satisfied"  (S.  Comm.  Rep.  No. 
101-228.  Dec.  20. 1989,  at  393.. 
emphasis  added).  The  Committee's  use 
of  the  terms,  "as  rapidly  as  possible" 
and  "to  the  maximum  extent 
practicable."  demonstrates  its 
recognition  of  the  role  of  considerations 
other  than  strictly  scientific  ones  in  the 
application  of  section  606(a). 

In  taking  the  availability  of  substitutes 
into  account,  the  Administrator  may 
consider  the  future  potential  for 
substitutes,  as  well  as  the  cost  of  the 
substitutes,  and  adopt  a  phaseout 
schedule  that  will  be  tecnnology-forcing 
by  inducing  the  development  of 
substitutes  on  a  more  accelerated  pace 
than  would  otherwise  have  been  the 
case.  This  is  confirmed  by  the  same 
Senate  Committee  Report  that  indicated 
a  role  for  technological  factors  in  the 
establishment  of  a  phaseout  schedule. 
The  report  notes  that  a  unilateral 
acceleration  of  the  phaseout  schedule  by 
the  Administrator  may  be  necessary  "to 
accelerate  technological  developments." 
[Id.  at  393). 

EPA  believes  that  the  accelerated 
phaseout  schedules  for  class  I 
substances  are  fully  justified  and  within 
its  authority. 

m.  Accelerated  Phaseoat  of  Class  II 
Controlled  Substances 

Ijln  today's  final  rule,  EPA  accelerates 
tne  phaseout  of  production  and 
consumption  of  HCFC-22,  HCFC-141b 
and  HCFC-142b.  three  relatively  hi^ 
ODP-weighted  HCFCs.  The  Agency 
believes  that  this  approadi  will  meet  the 
requirements  of  the  Copenhagen 
Amendments,  as  well  as  comply  with 
the  requirements  of  the  Clean  Air  Act. 
Specifically,  the  Agency  will  ban  the 
production  and  consumption  of  HCFC- 
141b  as  of  January  1,  2003.  The 
production  and  consumption  of  HCFC- 
142b  and  HCFG-22  will  be  fi-ozen  at 
baseline  levels  in  2010,  with  a  complete 
phaseout  of  these  chemicals  by  January 
1,  2020.  Production  and  consumption  of 
these  chemicals  between  2010  and  2020 
can  only  be  for  the  purpose  of  servicing 
equipment  manufactured  prior  to 
January  1,  2010.  Production  and 
consumption  of  the  remaining  HCFCs 
will  be  frozen  at  baseline  levels 
beginning  January  1,  2015.  with  all  uses 
of  virgin  production  of  these  materials 
banned  except  for  use  as  a  feedstock  or 
as  a  refrigerant  in  appliances 
manufactured  prior  to  January  1. 2020. 


The  final  categoy  of  HCFCs  would  be 
phased  out  by  Jan'iary  1,  2030. 

The  Agency  has  not  established  a 
baseline  year  or  corresponding  levels  for 
these  HCFCs  at  this  time.  EPA  will 
continue  to  monitor  the  production  and 
consumption  of  these  chemicals  to 
determine  the  appropriate  baseline  to 
ensure  that  the  reqxiirements  of  the 
Copenhagen  Amendments  and  the 
Clean  Air  Act  are  met.  Although  a 
baseline  level  may  be  required  in  order 
to  establish  the  appropriate  freeze  levels 
in  2010  and  2015  as  required  under 
section  605(d)  of  the  Clean  Air  Act.  the 
Agency  believes  that  action  so  far  in 
advance  of  these  dates  is  neither 
necessary  nor  desirable. 

A.  Statutory  Authority 

Today's  final  rule  accelerates  the 
phaseout  of  production  and 
consumption  of  specified  HCFCs.  The 
revised  schedule  for  phasing  out  these 
compounds  modifies  the  schedule 
contained  in  section  605  of  the  CAA,* 
which  states;  "(a)  That  effective  January 
1,  2015.  it  shall  be  unlawfiil  for  any 
person  to  introduce  into  interstate 
commerce  or  use  any  class  II  substance 
unless  such  substance — (1)  has  been 
used,  recovered,  or  recycled;  (2)  is  used 
and  entirely  consumed  (except  for  trace 
quantities)  in  the  production  of  other 
chemicals;  or  (3)  is  used  as  a  refrigerant 
in  appliances  prior  to  January  1,  2020, 
and  (b)  that  effective  January  1,  2015,  it 
shall  be  unlawful  for  any  person  to 
produce  any  class  II  substance  in  an 
annual  quantity  greater  than  the 
quantity  of  such  substance  produced  by 
such  person  during  the  baseline  year. 
Erieciive  January  1.  2030.  it  shall  be 
imlawful  for  any  person  to  produce  any 
class  n  substance." 

The  authority  to  accelerate  the 
phaseout  of  HCFCs  is  contained  in 
section  606  of  the  CAA.  which  has  been 
discussed  above  in  the  context  of  the 
accelerated  phaseout  of  class  I 
substances.  As  part  of  the  petitions 
submitted  to  the  Agency  under  section 
606  of  the  CAA.  both  NRDC/FCC/EDF 
and  the  CFC  Alliance  proposed 
modified  dates  for  the  phaseout  of 
certain  HCFCs.  In  addition,  the  Agency 
received  a  third  petition  dealing  with 
class  n  substances  submitted  by  the 
Institute  for  Energy  and  Environmental 
Research  (lEER).  The  Agency  responded 
to  the  first  two  sections  in  the  March  18 
proposal  while  the  Agency's  response  to 
the  lEEIR  petition  is  discussed  in  detail 
below. 

B.  Copenhagen  Amendments  to  the 
Montreal  Protocol 

At  the  FoTuth  Meeting  of  Montreal 
Protoo^  in  Copenhagen  in  November 


1992,  the  Paitiet  agreed  to  amend  the 
Protocol  to  kiclude  a  control  regime 
restricting  the  consumption  of  HCFCs. 
The  measures  adopted  by  the  Parties 
place  an  overall  cap  on  consumption  of 
these  compounds  based  on  their  ozone- 
depleted  weights,  and  gradually  reduce 
the  permissible  amount  allowed  under 
this  cap.  The  regime  also  calls  for  a 
phaseout  of  ccmsumption  in  2030.  The 
consumptiraj  cap  for  each  of  the 
developed  countries  is  eqiial  to  the  sura 
of  3.1  percent  of  the  country's  1989 
ODP-weighted  consiimption  of  CFCs  in 
Group  1  of  Annex  A  and  the  ODP- 
weighted  level  of  HCFCs  also  consumed 
in  that  year.  The  HCFC  restrictions  are 
to  begin  in  1996.  assuming  that  the 
Copenhagen  Amendments  have  entered 
into  force  by  that  date.  The  amendments 
further  call  for  a  35%  reduction  under 
the  cap  in  2004,  followed  by  a  65% 
reduction  in  2010,  a  90%  redxiction  in 
2015,  a  99.5%  reduction  in  2020,  and  a 
total  phaseout  in  2030. 

Under  a  separate  Federal  Register 
notice  (58  FR  40048),  EPA  has  requested 
the  1989  HCFC  and  CFC  data  it  needs 
to  establish  the  exact  level  of  the  cap 
that  would  be  applicable  to  the  United 
States  under  the  Protocal  amendments. 
Once  EPA  has  calculated  the  United 
States'  baseline,  the  Agency  shall 
publish  in  the  Federal  Register  the 
consumption  baseline  for  the  purposes 
of  the  Montreal  Protocol. 

C.  CAA  Petitions 


1.  NRIXVFOE/EDF 

The  NRDC/FOE/EDF  peUtion 
requested,  among  other  things,  that  the 
Agency  accelerate  the  phaseout  of 
certain  HCFCs,  with  the  earliest 
phaseout  dates  proposed  for  those 
compounds  with  the  highest  ODP. 
Specifically,  the  petitioners  requested 
that  the  production  and  consumption  of 
HCFC-22.  HCFC-141b,  and  HCFC-142b 
be  prohibited  from  use  Lq  new 
equipment  by  January  1,  2000.  The 
environmentalist  would  allow  these 
compounds  to  be  available  for  an 
additional  5  years,  until  January  1,  2005, 
to  ser\'ice  existing  equipment. 

2.  CFC  Alliance  Petition 

The  CFC  Alliance  Petition  proposed 
an  acceleration  of  the  same  compoimds 
identified  in  the  NRDC/FOE/EDF 
petition,  but  requested  different 
phaseout  dates.  It  suggested  a  January  1, 
2010  ban  on  the  production  and  use  of 
HCFC-22,  HCFC-141b.  and  HCFC-142b 
in  new  equipment,  with  a  total  phaseout 
of  these  compounds  in  2020.  The 
petition  submitted  by  the  CFC  Alliance 
was  generally  supported  in   omments 
provided  by  tine  Association  of  Home 
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Appliance  Manufacturers  and  the  Air 
Conditioning  and  Refrigeration  Institute. 

3.  lEER  Petition 

lEER  also  submitted  a  petition  dated  • 
April  23, 1992  that  relates  to  the  issue 
of  controls  on  class  n  sutertances.  lEER 
requested  that  EPA:  (1)  Reclassify 
HCFC-22,  HCFC-141b.  HCFC-142b  as 
class  I  substances;  (2)  recalculate  the 
ozone  depletion  potential  of  any 
partially  balogenated  substance  with  an 
atmospheric  lifetime  of  six  months  or 
more  based  on  its  peak  contribution  to 
atmospheric  chlorine  relative  to  CFC-11 
following  an  instantaneous  release  of 
each;  and  (3)  survey  all  chlorine- 
containing  substances  with  an 
atmospheric  Ufetime  greater  than  one 
month  and  list  as  a  class  n  substance 
any  such  compound  that  contributes 
greater  than  three  parts  per  trillion  to 
atmospheric  chlorine. 

The  lEER  petition  argues  that  the  use 
of  "steady  state"  ODPs  are  an 
inappropriate  basis  for  dealing  wdth  the 
risks  associated  with  various 
compounds.  The  calculation  of  an  ODP 
is  based  on  its  contribution  to  ozone 
depletion  compared  to  that  of  CTC-ll 
over  «  period  of  roughly  200  years, 
which  is  based  on  the  length  of  time 
that  CFC-11  would  con  tribute  to  ozone 
depletion.  This  is  referred  to  as  the 
"steady  state"  ODP.  Since  the  HCFCs 
have  a  considerably  shorter  atmospheric 
hfetime,  their  contribution  to  the  risks 
of  ozone  depletion  occurs  over  a  period 
of  a  few  years  to  several  decades,  a 
period  far  shorter  than  that  of  CFC-11. 
The  lEER  petition  argues  that  using  the 
"steady  state"  period  of  roughly  200 
years  for  analyzing  the  impact  of  the 
HCFCs  is  inappropriate  and  masks  their 
near-term  impact.  lEER  contends  that, 
most  importantly,  since  the  risks  of 
ozone  depletion  are  greatest  over  the 
next  decade  or  so  when  atmospheric 
chlorine  and  bromine  levels  are  likely  to 
peak  and  then  begin  to  decline,  EPA 
should  alter  its  method  of  calculating 
ODPs  to  that  proposed  by  the  petitioner 
and  list  compounds  as  class  I  or  II 
substances  based  on  this  modiRed 
approach. 

4.  EPA's  Proposed  Action 

In  its  proposal,  EPA  addressed  both 
the  Copenhagen  Amendments  and  the 
issues  raised  in  the  NRDC/FOE/EDF  and 
CFC  Alliance  petitions.  The  proposal 
incorporated  several  key  concepts 
contained  in  these  petitions,  including 
distinguishing  among  HCFCs  based  on 
their  ODP  and  phasing  out  use  in  new 
equipment  prior  to  use  for  servicing 
existing  equipment.  The  proposal  (&d 
not  explicitly  follow  the  cap  approach 
adopted  internationally  under  tne 


Copenhagen  Amendments,  but  instead 
contained  specific  timetables  for  the 
phaseouts  of  each  compound  that  EPA 
expects  will  result  in  full  compliance 
with  the  phased  reductions  called  for  by 
the  Protocol  Amendment. 

The  proposal  set  forth  the  following 
schedule  tor  HCFC  reductions:  by 
January  1. 2003,  all  production  and 
consumption  of  HCFC-141b  would  be 
eliminated;  by  January  1,  2010, 
production  and  consumption  of  HCFC- 
22  and  HCFC-142b  would  be  frozen  at 
baseline  levels  and  virgin  material  could 
only  be  used  only  as  a  feedstock  or  as 
a  refrigerant  in  appliances  manufactured 
prior  to  January  1,  2010;  by  January  1, 
2015,  basehne  production  and 
consiunption  of  ell  oUier  HCFCs  would 
be  frozen  and  all  uses  of  virgin 

Cduction  of  these  materials  would  be 
ned  except  for  use  as  a  feedstock  or 
as  a  refrigerant  in  appliances 
manufactured  prior  to  January  1,  2020; 
by  January  1,  2020,  production  and 
consumption  of  HCFC-22  and  HCFC- 
142b  would  be  prohibited;  and  by 
January  1,  2030,  production  and 
consumption  of  all  other  HCFC 
substances  would  be  banned. 

In  this  proposal,  the  Agency 
discussed  at  length  the  basis  for 
accelerating  the  phaseout  of  HCFCs  to 
respond  to  increased  risks  of  ozone 
depletion.  It  also  described  its  rationale 
for  rejecting  the  earlier  phaseout  dates 
requested  in  the  NRDC/FOE/EDF 
petition.  EPA's  rationale  focused 
primarily  on  the  fact  that  alternatives  to 
many  of  the  HCFCs  have  not  yet  been 
developed  to  the  point  that  the  Agency 
could  determine  mat  commercialization 
would  be  feasible  on  a  faster  timetable. 
The  Agency  views  HCFCs  as  important 
interim  substitutes  that  will  allow  for 
the  earliest  possible  phaseout  of  CFCs 
and  other  Class  I  substances.  However, 
the  Agency  believes  that  the  use  of 
HCFCs  should  be  limited  to  only  those 
apphcations  where  other 
environmentally  acceptable  alternatives 
do  not  exist.  EPA  has  proposed 
limitations  under  its  section  612 
rulemaking  (Significant  New 
Alternatives  Policy  Program)  to 
implement  this  approadi.  58  FR  28094 
(May  12, 1993). 

By  distinguishing  between  HCFCs 
based  on  their  relative  contributions  to 
ozone  depletion,  the  Agency  has  also 
sought  to  minimize  risks  associated 
with  the  \ise  of  HCFCs.  In  particular,  the 
early  phaseout  date  for  HCFC-141b  was 
proposed  because  its  ODP  is 
substantially  greater  than  any  other  of 
the  HCFCs.  Similarly,  in  allowing  until 
2030  for  the  phaseout  of  HCFC-123  and 
other  HCFCs  with  very  low  ODPs,  the 
Agency's  proposed  action  reflected  the 


fact  that  these  compounds  will 
contribute  substantially  less  to  the  risks 
of  ozone  depletion. 

The  Agency's  proposal  also  explained 
in  detail  the  rationale  behind 
implerff^nting  a  regulatory  scheme  that 
differed  in  approadi  from  that  adopted 
by  the  Protocol.  The  Agency  explained 
that  the  cap  approach  adopted  in  the 
Protocol  could  create  unworkable 
administrative  problems  in  allocating 
allowances  and  that  its  proposed  regime 
built  on  activities  (e.g.,  HCFC 
production  and  use  plans)  already  well 
underway  and  would  be  less  disruptive 
and  provide  greater  certainty  for 
industries  moving  aggressively  out  of 
class  I  substances. 

Most  importantly,  the  proposal 
explained  the  basis  for  the  Agency's 
belief  that  its  regulatory  scheme  would 
ensure  compliance  with  the  United 
States'  obligations  imder  the  Montreal 
Protocol.  The  Agency  presented 
detailed,  sector-by-sector,  analysis  of 
hkely  uses  of  HCFCs  and  determined 
that  based  on  conservative  assumptions, 
total  use  within  the  United  States  under 
its  proposal  would  not  exceed  the  limits 
established  in  the  Protocol. 

5.  Response  to  lEER  Petition 

While  EPA's  March  18, 1993  proposal 
on  class  II  substances  addresses  many  of 
the  issues  raised  in  the  lEER  petition, 
the  Agency  did  not  explicitly  respond  to 
the  petition  in  the  context  of  that 
proposal.  In  doing  so  here,  the  Agency 
believes  it  is  important  to  address 
directly  the  issues  raised  by  EEER 
concerning  the  listing  of  several  HCFCs 
as  class  I  substances  and  the  method  of 
calculating  ODPs.  

As  discussed  above,  the  lEER  petition 
requested  that  the  Agency  shift  its 
methodology  in  calculating  ODPs  from 
the  "steady  state"  calculations  that  have 
traditionally  been  used  by  EPA  under 
the  Clean  Air  Act  and  under  the 
Montreal  Protocol  to  a  calculation  based 
on  the  ODP  at  the  time  of  a  compound's 
peak  contribution  to  atmospheric 
chlorine  or  bromine.  The  rationale 
behind  this  proposal  is  that  an  ODP 
calculated  in  this  manner  better 
represents  the  risks  of  ozone  depletion 
associated  with  compounds  that  have 
relatively  short  atmospheric  lifetimes 
and  that  this  approach  is  particularly 
appropriate  given  that  atmospheric 
chlorine  levels,  and  therefore  health  and 
environmental  risks,  are  likely  to  peak 
aroimd  the  turn  of  the  century.  The 
table  below  contains  ODP  calculations 
for  different  periods  of  time  that  have 
recently  been  pubUshed  in  the  scientific 
Uterature.  It  demonstrates  the  general 
point  made  in  the  lEER  petition  that 
ODPs  for  all  of  the  HCFCs  are 
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substantially  higher  over  the  short-  than 
over  the  longterm. 


Semi-Empirical  Pouvr  Ozone 
Depletion  Potentials 


H(iFG-22  .... 
HCFC-141b 
HCFC-123  .. 
HCFC-142b 


Time  horizon  (yrs.) 


10 


0.17 
0.45 
0.19 
0.16 


20        100       500 


0.14 
0.33 
0.08 
0.14 


0.07 
0.13 
0.03 
0.08 


0.05 
0.11 
0.02 
0.07 


Source:  Soiomon  and  Albritton  (1992). 

The  Agency  believes  that  the  need  to 
consider  the  short-term  impacts  of 
HCFCs  on  ozone  depletion  is  important 
in  its  decisions  to  set  various  control 
measures  for  controlled  substances 
required  for  phaseout.  The  decision  to 
accelerate  the  phaseout  of  Class  II 
substances  and  to  require  a  faster 
phaseout  of  those  HCFCs  with  a  higher 
ODP  reflects  the  Agency's  response  to 
this  concern.  Indeed,  EPA's  modeling 
analysis  accounts  for  short  term  effects. 
Thus,  this  consideration  supports  the 
Agency's  decision  to  phase  out  HCFC- 
141b  before  any  other  HCFC. 

While  recognizing  the  importance  of 
short-term  impacts  on  ozone  depletion 
in  its  regulatory  decisions,  the  Agency 
has  decided  not  to  modify  the  manner 
in  which  it  calculates  ODPs  for  the 
purposes  of  regulating  compounds 
under  the  CAA.  The  Agency  believes  it 
has  adequate  authority  to  consider  a 
compoimd's  short-term  impact  in 
shaping  its  regulatory  policy  without 
such  a  change.  For  example,  in 
calculating  the  risks  associated  with 
different  phaseout  schedules  and 
interim  reduction  targets,  the  Agency's 
analytical  tools  (e.g.,  modeling  of 
clilorine  and  ozone  depletion)  take  into 
consideration  both  the  near-term  and 
longer-term  impacts  associated  with 
each  compound.  Indeed  publication  of 
an  atmospheric  lifetime  and  halogen 
loading  potential  reveals  these  impacts, 
when  considered  together  with  the 
steady  state  ODP.  The  Agency  has 
authority  imder  section  602  to  add 
substances  to  the  class  I  and  II  lists 
based  on  their  overall  harm  to  the  ozone 
layer  and  under  section  606  to 
accelerate  the  phaseout  of  class  II 
substances  in  the  light  of  these  impacts. 

The  Agency  believes  that  changing 
the  calculation  methodology  for  ODPs 
as  lEER  suggests  would  conflict  with  the 
Agency's  goals  in  protecting  against 
ozone  depletion  which  readi  beyond 
simply  reducing  the  near-term  risks. 
The  Agency  and  the  Montreal  Protocol 
also  have  as  an  important  goal  restoring 
ozone  to  the  levels  existing  before  the 


onset  of  the  Antarctic  ozone  hole.  To 
achieve  this  goal,  it  is  necessary  to  also 
reduce  the  use  of  the  compounds  with 
longer  atmospheric  lifetimes  and  very 
high  ODPs,  including  the  CFCs  and 
carbon  tetrachloride.  To  the  extent  that 
the  availabiUty  of  HCFCs  allows  for  the 
accelerated  phaseout  of  CFCs,  their  use 
contributes  to  this  important  objective. 
(For  several  important  uses  of  CFCs, 
HCFCs  are  currently  the  only  available 
alternatives.)  Changing  the  method  for 
calculating  ODPs  could  limit  the 
Agency's  flexibihty  to  allow  continued 
use  of  certain  HCFCs  as  transitional 
substitutes  for  the  CFCs. 

Furthermore,  the  Agency  has  decided 
not  to  modify  its  method  for  calculating 
ODPs  because  of  two  potentially 
important  inconsistencies  that  such  a 
change  would  create.  First,  the  0.2 
threshold  in  section  602  for  listing  a 
class  I  substance  was  specified  by 
Congress  on  the  basis  of  a  steady  state 
GDP.  Since  this  level  is  fixed  in  the 
C\A,  shifting  to  short-term  ODPs  for  . 
determining  whether  a  compound 
should  be  listed  would  produce 
unintended  results.  While  the  Agency 
always  has  the  flexibility  to  add 
substances  to  the  class  I  Ust  based  on 
significant  contribution  to  ozone 
depletion,  considering  all  relevant 
information,  the  Agency  beUeves  the  0.2 
mandatory  listing  threshold  was 
established  with  a  steady-state  ODP 
concept  in  mind.  Congress  itself 
assigned  steady  state  ODPs  in  section 
602.  Table  1.  While  the  Agency  is 
authorized  to  adjust  the  Table  1  ODPs. 
The  numbers  Congress  assigned 
indicates  that  the  0.2  threshold  was 
intended  to  represent  a  steady  state 
ODP.  Furthermore,  Congress  expHcitly 
called  on  the  Agency  to  use  steady  state 
ODPs  as  the  basis  for  evaluating  impacts 
instead  of  using  chlorine  loading 
potentials,  even  though  the  concept  of 
chlorine  loading  was  recognized  at  the 
time  the  legislation  was  adopted  and 
EPA  is  required  to  publish  a 
compound's  chlorine  loading  potential 
under  section  602(e). 

Congress'  understanding  that  ODPs 
are  calculated  as  a  "steady  state"  is 
clearly  reflected  in  the  legislative 
history,  as  is  Congress's  intent  that 
chlorine  and  bromine  loading  potentials 
be  published  to  allow  analysis  of 
"future  peaks  and  rates  of  increase  or 
decline."  See  Senate  Committee  Report, 
Peport  No.  101-228, 101st  Cong.,  1st 
Sess..  at  389  (December  20, 1989) 
(hereinafter  "Senate  Report") 
("ODPs  •  •  •-  reflect  the  relative 
chronic  ozone  destruction  *  •  •  of  a 
substance  after  nearly  constant 
emissions  for  a  centiuy. 
ODPs  •  •  •  do  not  clearly  reflect  the 


contribution  of  different  halocarbons  to 
the  amount  o^  chlorine  in  the 
atmosphere  over  the  next  decade  and 
beyond."). 

The  second  reason  the  Agency  has 
elected  not  to  modify  the  way  it 
calculates  ODPs  is  that  section  602(e)  of 
the  CAA  requires  that  the  ODPs  used  by 
the  Agency  be  consistent  with  the 
Montreal  Protocol.  The  Agency, 
therefore,  believes  the  steady  state 
approach  must  be  used  to  assign  ODPs 
under  the  CAA  in  order  to  be  consistent 
with  the  steady  state  approach  used 
under  the  Montreal  Protocol's 
Copenhagen  Amendments,  at  least 
when  those  Amendments  to  the 
Protocol  eater  into  force  (likely 
sometime  in  1994).  Even  before  the 
Amendments  enter  into  force,  the 
Agency  believes  it  would  be 
inappropriate  for  EPA  to  adopt  one  set 
of  values  now  only  to  have  to  change 
them  within  the  next  several  months 
when  the  Copenhagen  Amendments 
entered  into  force  for  the  United  States. 

Short-term  ODPs  were  discussed  as 
part  of  the  Scientific  Assessment  report 
to  the  Montreal  Protoccl  Parties  and 
therefore  were  before  the  Parties  as  an 
option  to  be  adopted.  However,  neither 
the  Scientific  Assessment  Panel  nor  the 
Parties  themselves  recommended  or 
even  considered  any  proposal  to  shift 
the  calculation  of  ODPs  from  a  steady- 
state  to  a  short-term  basis.  Despite  being 
exphcitly  included  in  the  Scientific 
Assessment  report  the  Parties  rejected  a 
shift  to  short-term  ODPs  primarily 
because  they  view  as  the  objective  of  the 
Protocol  both  the  near-term  reduction  of 
risks  and  the  longer-term  return  of  the 
atmosphere  to  pre- Antarctic  ozone  hole 
conditions.  A  shift  to  short-terra  ODPs 
might  compromise  the  longer-term 
objective. 

EPA  believes,  for  the  reasons 
discussed  above,  that  to  adopt  an 
approach  to  ODPs  that  the  Scientific 
Assessment  Panel  and  the  Parties 
rejected  would  be  "inconsistent"  with 
the  Montreal  Protocol  and  therefore  in 
these  circumstances  in  conflict  with 
section  602(e). 

While  EPA  has  rejected  lEER's  request 
for  modifying  the  way  it  defines  and 
calculates  ODPs  for  assignment  under 
the  CAA,  the  Agency  notes  that  if  it  had 
done  so,  very  Httle  would  change  in  its 
regulator}'  program.  Of  the  three 
compounds  that  lEER  requested  be 
shifted  to  class  I  status  (HCFC-22. 
-141b,  -142b),  only  HCFC-141b  would 
appear  to  pxceed  0.2  based  on  the  10- 
20  year  fifetimes  calculated  in  the 
scientific  Uterature  and  based  on  the 
calculations  made  by  lEER  using  its 
"peak"  approach.  Thus,  if  the  Agency 
were  to  proceed  today  to  propose  listing 
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HCPC-141b  and  allowed  the  full  seven 
years  extension  time  pwrnittad  under 
section  602(d)  based  on  what  is 
attainable,  it  would  require  a  phaseout 
in  2002,  only  (Hie  year  earlier  than 
today's  final  action  provides.  The  other 
compounds  {HCFC-22  and  -142b)  have 
short-term  ODPs  below  0.2  besed  on  the 
calculation  contained  in  the  scientific 
Hteratiue  and  therefore  would  not  have 
to  be  added  to  the  class  I  list  based  on 
the  assisted  ODP  alone. 

EPA  uso  does  not  believe  that  the 
addition  of  these  HCFCs  to  the  class  I 
list  can  be  justified  independently  on 
the  basis  that  they  "contribute 
significantly"  to  ozone  depletion.  EPA 
believes  that  the  use  of  these  HCFC 
compounds  will  allow  for  the 
accelerated  phaseout  of  CFCs  in  several 
important  sectors  and  therefore 
facilitates  rather  than  increases 
reduction  in  both  short-term  and  to  a 
greater  extent  long-term  risks  of 
depletion.  ^^ 

The  final  request  in  the  USER  petition 
involves  a  review  of  other  partially 
halogenated  substances  to  determine  if 
they  conthlnite  to  ozone  depletion  and 
if  they  should  be  listed  as  class  II 
substances.  While  EPA  has  not 
conducted  an  exhaustive  review  of  all 
other  halogenated  compounds,  it 
believes  thai  the  limited  data  available 
for  such  high-volume  chlorinated 
compounds  as  perchloroethylene  and 
methylene  chloride  support  the  view 
that  these  compounds  nave  very  short 
atmospheric  lifetimes  (e.g.,  much 
shorter  lifetime  than  any  of  the  HCFCs) 
and  therefore  do  not  contnbute  in  any 
significant  way  to  ozone  depletion. 

6.  Today's  Final  Action 

HCFC  restrictions  and  the  approach 
included  in  today's  final  rule  have  not 
changed  from  those  proposed  by  the 
Agency  in  Marchi  EPA  received 
comments  from  several  groups  on 
different  aspects  of  its  proposal.  In 
general,  these  comments  supported  the 
general  approach  taken  by  the  Agency 
in  implementing  the  Montreal  Protocol's 
restrictions  on  HCFCs.  These  comments 
supported  the  Agency's  proposal  to 
phase  out  compounds  based  on  their 
relative  ODPs  with  the  compounds  with 
higher  ODPs  phased  out  earlier  than 
those  with  lower  ODPs.  Comments  also 
generally  supported  the  decision  to 
phase  out  consumption  in  new 
equipment  prior  to  that  for  servicing 
existing  equipment.  Comments  strongly 
opposed  using  an  allowance  allocation 
or  auction  to  more  directly  implement 
the  cap  approach  adopted  in  the 
Protocol. 

Several  commenters,  however,  argued 
for  earlier  phaseout  dates  for  several  of 


the  HCFCs.  These  commenters  ai^ed 
that  EPA's  proposal  would  allow  too 
long  a  period  ^r  the  use  of  HCFCs.  For 
example,  these  comments  suggested  that 
HCFC-14lb  could  be  phased  out  earlier 
in  foam  and  HCFC-22  could  be 
eliminated  at  an  earlier  date  in 
refrigeration  appUcations.  Other 
commenters  argued  that  while 
alternatives  might  be  feasible  by  the 
proposed  dates,  it  was  still  too  early  to 
tell  if  they  would  be  and  that  the 
Agency  should  build  in  additional 
flexibility  to  allow  use  to  continue  for 
a  longer  period  of  time  in  the  event 
alternatives  do  not  become  available. 
While  EPA  intends  to  monitor  closely 
the  development  of  alternatives,  it  has 
decided  against  either  requiring  an 
earlier  phaseout  date  far  these  HCFCs  or 
allowing  greater  flexibiUty  by  extending 
the  dates.  The  Agency  believes  that 
critical  research  mto  allemstives, 
particularly  for  HCFC-141b  in  foam  and 
in  limited  solvent  applications  and 
HCFC-22  in  refrigeration  and 
airconditioning  is  currently  on-going 
and  should  result  in  the  availability  of 
substitutes  by  the  dates  contained  in  the 
HCFC  phaseout  schedule.  While 
promising  alternatives  for  these 
compounds  are  currently  in  early  stages 
of  evaluation,  considerably  more 
product  testing  and  energy  efficiency 
evaluations  are  required.  Any 
conclusions  concerning  earUer 
availability  or  conunercialization  of 
those  alternatives  would  currendy  be 
premature. 

Issues  related  to  HCFCs  are  also 
undergoing  further  review  by  the  Parties 
to  the  Protocol.  A  new  scientific  and 
technical  assessment  of  relevant  issues 
should  be  available  in  late  1994  and  will 
be  used  by  the  Parties  in  reviewing  its 
current  HCFC  limitations  in  1995.  EPA 
believes  that  any  further  actions 
regarding  HCFCs  should  await  the 
outcome  of  that  process. 

Finally,  in  the  proposed  regulation, 
EPA  restricted  both  the  production  and 
consumption  of  the  specific  HCFC 
compounds  at  specified  dates.  The  . 
Agency  received  comments  stating  that 
the  Montreal  Protocol  provision  on 
HCFCs  restricted  only  consumption  of 
HCFCs.  defined  in  the  Protocol  as  the 
amount  produced  plus  the  amount 
imported  minus  the  amount  exported 
and  that  EPA  should  similarly  restrict 
only  consumption. 

Section  602(c)  of  the  Clean  Air  Act 
requires  that  EPA  restrict  production 
and  consumption  of  class  n  substances 
on  the  same  schedule.  Furthermore, 
EPA  believes  that,  even  if  authorized  by 
the  Act.  it  could  not  adopt  final  rules 
restricting  only  consumption  without 
requesting  public  comment  on  the 


approach  since  it  would  represent  a 
significant  departure  from  the  proposal, 
which  dealt  with  both  production  and 
consumption. 

Moreover,  H'A  notes  that, 
notwitffttanding  the  production 
phaseout,  section  b05(d)(2)  of  the  CAA 
allows  for  continued  export  of  HCFCs  to 
developing  countries  that  are  Party  to 
the  Protocol  for  their  basic  domestic 
needs  through  2040.  While  the  section 
provides  a  cap  on  the  amount  beycmd 
the  baseline  permitted  for  such  experts, 
as  noted  earlier,  EPA  is  deferring  for 
now  the  establishment  of  any  specific 
baseline  levels  for  HCFCs. 

EPA  proposed  quarterly  reporting  of 
all  HCFC  production  and  use  in  order  to 
monitor  compliance  with  the  Montreal 
Protocol.  Several  commenters  c^iected 
to  quarterly  reporting,  stating  that  such 
reporting  was  ourdensorae.  However, 
EPA  continues  to  believe  that  quarterly 
reporting  is  necessary.  EPA  has 
developed  an  approach  to  limit  HCFCs 
by  targeting  for  phaseout  the  high  ODP- 
weighted  HCFCs.  By  accelerating  the 
phaseout  of  HCFC-141B.  HCFC-142B 
and  HCFC-22.  EPA  believes  it  will  meet 
its  obligations  to  the  Montreal  Protocol. 
However,  the  Agency  must  receive 
HCFC  production  and  consumption  data 
(i.e.,  imports  and  exports)  quarterly  to 
ensure  U.S.  compUance.  If  it  should 
appear  that  the  United  States  is  to 
exceed  its  limits,  EPA  may  act  to  ensure 
that  compliance  is  maintained. 
Although  there  may  be  sieiveial 
approaches  that  EPA  may  use  to  control 
production  and  consumption  under 
these  circumstances.  It  is  Ukely  that 
EPA  would  resort  to  rulemaking  during 
this  period,  including  the  use,  if 
necessary,  of  a  direct  or  interim  final 
rule.  For  this  reason,  EPA  will  require 
quarterly  reporting  of  production 
imports  and  exports  of  HCFCs.  With  this 
data  EPA  can  monitor  national 
consumption  of  these  data.  (EPA  does 
note  that  to  date  companies  have  always 
significantly  underproduced  their 
allowable  level). 

Although  the  March  18  Notice  stated 
that  EPA  proposed  to  require  use  data, 
the  AgeAcy  will  not  require  information 
on  use  from  the  user  sectors.  EPA 
believes  that  only  data  on  production 
imports  and  exports  are  required  at  this 
time. 

IV.  Addition  of  Methyl  Bromide  to  List 
of  Qass  I  Substances  and  Phaseout 
Schedule 

A.  Sumznary 

Based  on  recent  scientific  assessments 
and  the  most  recent  actions  by  the 
Parties  to  the  Montreal  Protocol,  EPA 
proposed  on  March  18, 1993  to  list 
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methyl  bromide  as  a  class  I  substance 
under  section  602(c)(3)  of  the  Clean  Air 
Act;  and  to  phase  out  production  and 
consumption  of  this  substance  by  the 
year  2000.  This  was  in  response  to  a 
petition  filed  on  December  3. 1991  by 
Natural  Resources  Defense  Council. 
Friends  of  the  Earth,  and  the 
Environmental  Defense  Fund  (hereafter 
referred  to  as  NRDC/FOE/EDF  petition). 

As  part  of  that  proposal.  EPA  rejected 
the  more  stringent  phaseout  schedule 
proposed  by  the  petitioners,  based  on 
the  lack  of  available  substitutes  in  the 
near-term.  Instead,  EPA  proposed  a 
freeze  in  production  and  consumption 
of  methyl  bromide  beginning  on  January 
1, 1994  at  1991  levels,  no  interim 
reductions,  and  a  phaseout  by  the  year 
2000.  In  addition,  the  Agency  proposed 
that  ozone  depletion  warning  labels 
required  imder  section  611  of  the  Clean 
Air  Act  for  products  "manufactured 
with"  ozone-depleting  substances  does 
not  apply  to  agricultural  products,  such 
as  fruits  and  vegetables.  See.  Response 
to  Comments  on  section  611  labeling 
rulemaking. 

EPA  received  560  comments  on  the 
methyl  bromide  aspects  of  its  March 
18th  proposal.  The  large  majority  of 
comments  were  from  members  of  the 
agricultural  community  and  generally 
raised  scientific  issues  regarding  the 
ozone  depletion  potential  (ODP)  of 
methyl  bromide,  the  lack  of  alternatives, 
and  the  economic  impact  of  phasing  out 
the  production  of  this  compound. 

Today's  final  action  examines  in 
detail  the  issues  raised  by  these 
comments,  and  adopts  an  approach  that, 
consistent  with  the  ozone  layer 
protection  requirements  of  the  Clean  Air 
Act,  responds  to  the  current  state  of 
scientific  understanding  concerning  this 
compoimd.  The  regulatory  schedule 
(freeze  without  interim  reductions 
followed  by  the  required  phaseout  of  the 
compound),  fully  utilizes  the  limited 
flexibility  permitted  by  the  statute. 

Specifically,  today's  final  action  fists 
methyl  bromide  as  a  class  I  substance 
with  an  ODP  of  0.7  as  specified  in  the 
latest  Montreal  Protocol  international 
scientific  assessment  and  as  agreed  to  by 
the  Parties  to  the  Protocol  at  their 
meeting  in  Copenhagen  in  November 
1992.  The  final  rule  does  not  require 
any  interim  reductions  and  provides  the 
longest  possible  period  (7  years  or  until 
January  1,  2001)  allowed  under  section 
602  for  the  phaseout.  Finally,  for  the 
reasons  explained  in  the  proposal,  EPA 
is  interpreting  "manufactured  with"  in 
section  611  to  mean  "the  mechanical  or 
chemical  transformation  of  materials 
into  new  products  or  to  assemble 
component  products"  and  to  exclude 
agricultural  processes.  Agricultural 


products  for  which  methyl  bromide  is 
used  thus  need  not  be  labeled  imder 
section  611. 

B.  Legal  Authority 

1.  CAA  Legal  Authority 

Under  section  602(a).  EPA  is  to  add  to 
the  list  of  class  I  substances  any 
substance  that  the  Administrator  finds 
causes  or  contributes  significantly  to 
harmful  effects  on  the  stratospheric 
ozone  layer,  including  all  substances 
that  the  Administrator  determines  have 
an  ozone  depletion  potential  of  0.2  or 
greater. 

Under  section  602(e).  simultaneously 
with  any  addition  to  the  class  I  list,  the 
Administrator  shall  assign  to  each  listed 
substance  a  numerical  value 
representing  the  substance's  ozone 
depletion  potential.  In  addition,  the 
Administrator  shall  publish  the  chlorine 
and  bromine  loading  potential  and  the 
atmospheric  lifetime  of  each  fisted 
substance.  Section  601(10)  of  the  Act 
defines  ODP  as  "a  factor  estabUshed  by  * 
the  Administrator  to  reflect  the  ozone 
depletion  potential  of  a  substance  on  a 
mass  per  kilogram  basis,  as  compared  to 
chlorofluorocarbon-11  (CFC-11),"  and 
goes  on  to  state  that  "such  factor  shall 
be  based  upon  the  substance's 
atmospheric  lifetime,  the  molecular 
weight  of  bromine  and  chlorine,  and  the 
substance's  abifity  to  be  photolytically 
disassociated,  and  upon  other  factors 
determined  to  be  an  accurate  measure  of 
relative  ozone  depletion  potential." 

Section  602(e)  also  states  that 
"(wjhere  the  ozone  depletion  potential 
of  a  substance  is  specified  in  the 
Montreal  Protocol,  the  ozone  depletion 
potential  specified  for  that  substance 
under  the  subsection  shall  be  consistent 
with  the  Montreal  Protocol."  When  the 
Copenhagen  amendments  to  the 
Montreal  Protocol,  which  include  the 
ODP  for  methyl  bromide  as  0.7,  enter 
into  force  for  the  United  States,  this 
statutory  provision  will  apply  for 
methyl  bromide. 

Under  section  602(c)(3),  any  person 
may  petition  the  Administrator  to  add  a 
substance  to  the  Ust  of  class  I 
substances.  Such  a  petition  is  to  include 
a  showing  by  the  petitioner  that  there 
are  data  on  the  substance  adequate  to 
support  the  petition. 

Also,  section  604  authorizes  EPA  to 
promulgate  regulations  phasing  out  the 
production  of  class  I  substances  from 
baseline  levels,  in  accordance  with  the 
schedule  specified  in  that  section.  The 
"baseline  year"  is  defined  in  section 
601(2)(C)  to  mean  a  representative 
calendar  year  selected  by  the 
Administrator  in  the  case  of  substances 
added  to  the  class  I  Ust.  Section  607 


authorizes  EPA  to  promulgate 
regulations  pmviding  for  production 
and  consumption  allowances  of  class  I 
substances. 

Under  section  602(d).  for  a  newly 
listed  class  I  substance  (such  as  methyl 
bromide),  the  Administrator  may  extend 
any  schedule  or  compliance  deadline 
contained  in  section  604  if  that  schedule 
is  unattainable  considering  when  it  is 
added  to  the  list.  But  the  provision 
specifies  that  no  extension  imder  that 
subsection  may  extend  the  phaseout  to 
a  date  more  than  7  years  after  January 
1  of  the  year  after  the  year  in  which  the 
substance  is  added  to  the  class  I  Ust.  As 
EPA  is  adding  methyl  bromide  to  the 
class  I  Ust  in  1993,  the  phaseout  date 
may  not  be  extended  beyond  January  1. 
2001. 

2.  PubUc  Comments  on  Legal  Issues 

While  many  commenters  argued  that 
EPA  should  delay  action  until  scientific 
uncertainties  are  resolved,  the  Agency 
received  few  comments  specifically 
questioning  its  legal  authority  to  act 
under  title  VI  of  the  CAA. 

The  Methyl  Bromide  Working  Group 
(MBWG)  provided  the  only  extensive 
comments  questioning  the  Agency's 
legal  authority  to  Ust  methyl  bromide. 
Its  comments  stated  that  EPA's  only 
nondiscretionary  action  was  to  respond 
to  the  petition  by  NRDC/'EDF/FOE  and 
that  a  more  appropriate  response  would 
be  to  deny  the  petition  on  the  basis  of 
scientific  uncertainty  and  instead  to 
issue  a  "tentative,  non-binding  ODP 
range  for  methyl  bromide — without 
listing  it  as  a  class  I  substance". 

In  making  this  argument,  the  MBWG 
argued  that  the  ODP  listed  in  the  report 
issued  by  the  Montreal  Protocol 
assessment  panel  (Methyl  Bromide:  Its 
Atmospheric  Science.  Technology  and 
Economics.  Montreal  Protocol 
Assessment  Update.  June  1992; 
hereafter  referred  to  as  Assessment 
Update)  should  not  be  the  basis  for  U.S. 
domestic  regulatory  action  and  that  EPA 
is  required  to  undertake  its  own 
evaluation  of  this  compound's  ODP. 

EPA  has  thoroughly  reviewed  the 
issue  of  whether  a  range  of  values  for 
the  ODP  would  be  more  appropriate 
than  the  0.7  value  contained  in  its 
proposal.  As  explained  in  detail  below, 
in  the  context  of  this  review  the  Agency 
has  considered  the  statutory  language 
and  treatment  of  ODPs.  the  actions 
taken  by  the  Parties  to  the  Montreal 
Protocol,  tha  Scientific  Assessment 
Update,  and  other  relevant  scientific 
information.  Based  on  this  review,  the 
Agency  has  determined  that  a  listing  of 
methyl  bromide  with  an  ODP  of  0.7  is 
warranted. 
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Section  602(e)  of  the  Cleen  Air  Act 
addresses  the  impact  of  the  Protocol's 
OOP  on  EPA's  regtilatory  obligations. 
When  the  Protocol  enters  into  force. 
EPA  roust  assign  an  ODP  "consistent 
with  the  Montreal  Protocol."  The 
commenter  argued  that  a  range  of  values 
including  the  one  adopted  by  the 
Protocol  would  be  legally  valid.  The 
Agency  notes,  however,  that  the  Parties 
to  the  Montreal  Protocol  expressly 
considered  adopting  a  range  of  vdues 
for  the  ODP  of  methyl  bromide  and 
rejected  this  approach.  EPA  believes 
that  adoption  of  such  a  range  would, 
under  these  circtimstances,  be 
inconsistent  with  their  action. 

The  Protocol's  Scientific  Assessment 
Update  on  methyl  bromide  also 
considered  a  range  of  values  (from  .25 
to  1.11)  for  the  ODP  but  offered  in  their 
report  a  single  value  for  the  ozone 
depleting  potential  for  methyl  bromide. 
While  both  the  experts  involved  in  the 
assessment  panel  and  the  Parties  to  the 
Protocol  reojgnize  that  the  calculation 
of  ODPs  for  all  controlled  substances 
involves  some  degree  of  uncertainty,  the 
Parties  have  nonetheless  always 
adopted  a  single  value  for  each  specific 
compeond.  This  approach  has 
historically  been  used  because  of  the 
need  to  use  the  "calculated  level"  of 
production  and  consumption  for  a 
group  of  compounds,  but  has  also  been 
adopted  in  the  case  of  methyl 
chloroform  and  carbon  tetrachiohde, 
which  are  single  compounds  in  distinct 
groups  similar  to  metnyl  bromide. 

Section  602(e)  of  the  CAA  also 
provides  single  values  for  the  ODP  of 
each  listed  substance  in  Table  1  and 
states  that  the  Agency  shall  assign  "a 
numerical  value  representing  the 
substance's  ozone  depletion  potential." 
(Emphasis  added)  Scientific  uncertainty 
is  isJierent  in  assigning  any  ODP,  and 
EPA  has  concluded  that  scientific 
uncertainty  in  the  case  of  methyl 
bromide  does  not  warrant  a  different 
approach  to  assigning  ODP. 

The  Parties  to  the  ftt)tocol  will 
reconsider  the  ODP  of  methyl  bromide 
at  their  1995  meeting  based  on  an 
update  by  the  scientific  assessment 
panel  and  could  at  that  time  recommend 
modification.  Should  such  a  change 
occur,  EPA  would  also  reconsider  the 
ODP  assigned  to  methyl  bromide  under 
the  Clean  Air  Act. 

EPA's  legal  c^Ugation  under  section 
602(e)  to  assign  an  ODP  to  methyl 
bromide  consistent  with  that  specified 
in  the  Montreal  Protocol  technically 
will  not  arise  until  the  Copenhagen 
Amendments  to  the  Montreal  Protocol 
enter  into  force.  Those  amendments  are 
to  enter  into  force  on  January  1, 1994. 
provided  that  twenty  Parties  have 


ratified  the  amendments  by  that  time. 
Otherwise,  the  amendments  will  enter 
into  force  90  days  after  the  twentieth 
instrument  of  ratification  is  deposited 
by  a  Party.  As  of  September  1993,  seven 
Parties  have  deposited  their  instnmMnts 
of  ratification. 

EPA  also  believes  that  the  best 
scientific  evidence  currently  available 
supports  assigning  methyl  bromide  an 
ODP  of  0. 7.  lliis  evidence  is  addressed 
in  the  Scientific  Assessment  Panel's 
updated  assessment  report  on  methyl 
bromide.  The  world's  leading  experts  on 
this  issue  prepared  and  peer  reviewed 
this  report,  and  it  represents  the  best 
available  scientific  analysis  for  EPA 
evaluation  and  a  soimd  basis  for  EPA 
action.  A  detailed  discussion  of  the 
scientific  issues  surrounding  methyl 
bromide's  ODP  is  presented  below. 

Finally,  EPA  has  also  examined 
closely  the  scientific  issues  raised  by  the 
MBWG  and  others  in  the  comments  and 
addresses  these  concerns  in  detail 
below.  Based  on  this  review  and  for  the 
reasons  stated  above,  EPA  has  rejected 
the  idea  of  using  a  range  of  value  for  the 
ODP  of  methyl  bromide. 

The  MBWG  contends  that  EPA  has 
failed  to  demonstrate  that  methyl 
bromide  "contributes  significantly  to 
harmful  effects  on  the  stratospheric 
ozone  layer"  under  section  602(a). 
Section  602(a)  of  the  Qean  Air  Act 
specifies  that  the  Administrator  shall 
add  to  the  class  I  list  all  substances 
having  an  ODP  of  0.2  or  greater.  Since 
EPA  has  concluded  that  methyl 
bromide's  ODP  exceed*  this  threshold, 
application  of  the  less  objective 
"contributes  significantly"  standard  is 
unnecessary.  In  any  case,  however,  EPA 
believes  the  best  current  scientific 
evidence  clearly  supports  adding 
methyl  bromide  to  the  class  I  list  under 
this  standard,  as  well.  It  is  noteworthy 
that,  because  methyl  bromide  has  a 
relatively  short  atmospheric  lifetime 
relative  to  CFC-11,  the  0.7  ODP 
understates  the  near-term  damage 
methyl  bromide  causes  in  comparison  to 
the  CFCs.  As  explained  below,  the  0.7 
ODP  reflects  the  comparative  damage  of 
methyl  bromide  and  CFC-11  over  a  200- 
year  time  period.  Over  a  10-year  time 
period,  the  best  estimate  of  methyl 
bromide's  ODP  would  be  7.  This  short- 
term  ODP  is  vastly  higher  than  any 
other  substance  not  currently  on  the 
class  I  list,  and  thus  supports  different 
treatment  than  that  accorded  such  other 
substances  (See  discussion  of  lEER 
petition  and  HCFCs  above.)  "Hierefore, 
methyl  bromide's  near-term 
contribution  to  ozone  depletion  over  the 
near-term  is  much  higher  than  even  the 
0.7  ODP  suggests.  The  Protocol's 


Assessment  Update  Report  reflects  this 
perspective: 

"lliese  model  results  suggest  that 
anthropogenic  emissions  of  (methyl 
bromide)  could  have  accounted  for 
about  one-twentieth  to  one-tenth  of  the 
current  observed  ozone  loss  of  4-6%, 
and  could  grow  to  about  one-sixth  of  the 
predicted  less  by  the  year  2000  if 
emissions  continue  to  increase  at  the 
present  rate  of  about  5-6%  per  year." 

While  uncertainties  affect  this  and 
any  model  calculations  about  ozone 
depletion,  this  statement  further 
supports  the  conclusion  that,  absent 
steps  under  the  Protocol  to  limit 
emissions,  man-made  methyl  bromide 
plays  a  significant  role  in  ozone  layer 
damage. 

The  MBWG  next  contends  that  "prior 
to  imposing  any  ban  EPA  is  obfigated  to 
demonstrate,  with  a  high  measure  of 
certainty,  that  termination  of  this 
product  will  be  attainable,"  but 
provides  no  legal  basis  fat  this 
obligation.  As  discussed  in  the  preamble 
to  the  March  18  proposal,  EPA  beheves 
that  the  Clean  Air  Act  requires  that  all 
substances  that  the  Administrator 
determines  have  an  ODP  of  0.2  or  above 
be  added  to  the  class  I  list,  without 
regard  to  whether  a  phaseout  is 
attainable.  The  Gean  Air  Act  separately 
allows  EPA  to  extend  the  phaseout 
schedule  under  section  602(d)  for  a 
seven-year  limited  time  if  the  otherwise 
apphcable  phaseout  schedule  is 
unattainable,  coi»idering  when  the 
substance  is  added  to  the  list.  Indeed 
the  specific  limitation  of  the  extension 
authority  to  seven  years  confirms  that 
the  issue  of  whether  a  phaseout  is 
attainable  is  not  relevant  to  EPA's 
decision  whether  to  add  the  substance 
to  the  class  I  list. 

The  MBWG  further  states  that  EPA's 
failure  to  consider  the  availability  of 
substitutes  in  setting  the  phaseout  date 
makes  EPA's  decision  "legally  flawed." 
As  discussed  extensively  in  the 
preamble  to  the  proposal,  the  Agency 
belie\'es  that,  under  section  602(c), 
methyl  bromide's  significant 
contribution  to  stratospheric  ozone 
depletion, and  its  ozone  depletion 
potential,  constitute  a  sufficient  basis 
for  adding  this  substance  to  the  class  I 
list.  While  the  ultimate  phaseout  of 
methyl  bromide  is  a  consequence  of  this 
fisting,  the  Agency  does  not  believe  it 
has  authority  to  consider  the  economic 
impact  of  the  phaseout  in  determining 
whether  to  add  methyl  bromide  to  the 
list. 

At  the  same  time,  however,  the 
Agency  believes  that  economic  impacts 
are  relevant  to  its  decision  whether  to 
extend  the  section  604(a)  statutory 
schedule  under  section  602(d).  As 
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explained  in  the  proposal,  the  Agency 
may  extend  the  section  604(a)  phaseout 
schedule  within  specified  limits  if  it  is 
unattainable,  considering  when  the  new 
substance  is  added  to  the  class  I  fist. 
The  economic  impact  of  a  phaseout  is 
integral  to  the  question  of  whether  a 
phaseout  is  "unattainable."  Based  on 
the  unavailability  of  substitutes  for 
methyl  bromide.  EPA  has  concluded 
that  near-term  reductions  are 
unattainable  and  that  a  freeze  on 
production  and  consumption  is  the 
most  stringent  interim  reduction 
schedule  that  can  be  established.  As 
section  602(d)  specifically  limits  EPA's 
authority  to  extend  the  phaseout 
schedule  to  seven  years  following  the 
year  methyl  bromide  is  added  to  the 
class  I  list,  EPA  may  not  extend  the 
phaseout  date  past  January  1,  2001 
(assuming  listing  in  1993).  EPA  does  not 
believe  it  has  discretion  to  further 
extend  this  phaseout  date  based  on 
economic  impacts. 

EPA  proposed  to  extend  the  schedule 
until  January  1.  2000.  rather  than 
January  1.  2001.  EPA  gave  two  reasons 
for  this  position.  First,  the  Agency 
explained  that  it  did  not  believe  the 
phaseout  should  be  extended  beyond 
the  January  1,  2000  final  termination 
date  specified  in  section  604  for  class  I 
substances  absent  an  affirmative  basis  to 
believe  that  termination  vdll  be 
unattainable  at  that  time.  Second,  EPA 
explained  that  it  would  not  have  had 
authority  to  extend  the  phaseout  beyond 
January  1,  2000,  had  the  Agency 
complied  with  the  statutory  schedule 
for  responding  to  the  petition  to  add 
methyl  bromide  to  the  class  I  list, 

Several  commenters  urged  the  Agency 
to  extend  the  final  phaseout  date  until 
January  1,  2001  as  allowed  under 
section  604.  These  commenters  stated 
that  the  additional  year  is  important 
given  the  limited  time  currently 
available  to  develop  alternatives  and  to 
have  these  alternatives  approved  for  use 
by  the  required  regulatory  agencies.  EPA 
agrees  with  these  commenters  that  the 
Agency  cannot  now  conclude  that  these 
considerations  will  be  any  less 
important  in  the  year  2000  than  in  the 
years  prior  to  that  time.  Thus,  EPA  now 
believes  that  these  considerations  justify 
extending  the  freeze  until  the  2001 
phaseout.  Of  course,  as  noted  in  the 
proposal,  EPA  will,  in  cooperation  with 
the  Office  of  Pesticide  Programs  and  the 
USDA,  monitor  the  availabihty  of 
substitutes  and  could  accelerate  the 
phaseout  or  establish  interim 
reductions,  if  justifiable  based  on  future 
information. 

The  MBWG  also  stated  in  its  comment 
that  section  612(a)  of  the  Act  "requires 
EPA  to  ensiue  that  its  regulatory 


decisions  under  subchapter  VI  actions 
do  not  result  in  increased  risks  to  health 
and  the  environment"  Section  612(a) 
requires  EPA  "to  the  maximum  extent 
practicable"  to  take  steps  to  ensure  that 
more  harmful  substances  are  not  used  to 
replace  class  I  and  n  substances.  But  the 
Agency's  decision  to  list  a  substance 
which  is  to  be  determined  solely  based 
on  the  criteria  specified  in  section 
602(a),  which  does  not  include  such  a 
general  risk  standard. 

C.  Background 

1.  Initial  Identification  of  Risks  of 
Methyl  Bromide 

Action  to  list  methyl  bromide  as  a 
class  I  substance  can  be  traced  back  to 
the  international  scientific  assessment 
prepared  in  1991  for  the  Parties  to  the 
Montreal  Protocol.  Article  6  of  the 
Montreal  Protocol  calls  for  a  periodic 
assessment  of  scientific,  economic, 
technical,  and  environmental  issues 
related  to  ozone  depletion.  The  1991 
Scientific  Assessment  Report  issued  in 
December  1991  first  identified  methyl 
bromide  as  a  potential  significant 
contributor  to  ozone  depletion  and 
listed  the  ozone  depleti(7n  potential  of 
this  compoimd  at  0.6. 

2.  Petition  To  List 

Following  the  publication  of  the 
assessment.  NRDC/FOE/EDF  petitioned 
EPA  on  December  3. 1991,  requesting 
among  other  things  that  the  Agency  add 
methyl  bromide  to  the  list  of  class  I 
substances  under  section  602(c)  and 
phase  out  its  production  and 
consiunption  on  an  accelerated  basis 
under  section  606.  It  also  requested  that 
the  Agency  take  emergency  action  under 
section  303  to  reduce  methyl  bromide 
production  in  1992  by  50  percent,  with 
a  total  phaseout  by  January  1, 1993. 

Because  section  602  provides  a 
timetable  for  responding  to  petitions 
and  because  no  imminent  hazard  was 
involved,  EPA  rejected  the  petitioners' 
request  for  emergency  action  under 
section  303  and  otherwise  responded  to 
the  petition  in  its  March  18. 1993, 
Federal  Register  proposal. 

Section  602(c)(3)  specifies  that  within 
180  days  of  receiving  a  petition.  EPA 
shall  either  propose  to  add  the 
substance  to  the  list  of  class  I  or  n 
substances  or  publish  an  explanation  of 
the  reason  for  denying  the  petition.  If 
the  decision  is  to  propose  listing.  EPA 
is  given  one  year  after  receipt  of  the 
petition  to  add  the  substance  to  the  list 
by  rule,  or  make  a  final  determination 
not  to  add  the  substance  to  the  list.  EPA 
proposed  to  add  methyl  bromide  to  the 
class  I  list  on  Mardi  18. 1993  (58  FR 
15014).  Today's  notice  constitutes  final 


action  granting  the  petiticm  to  add 
methyl  bromidp  to  ^e  class  I  list. 

3.  Montreal  Protocol  Actions 

The  Montreal  Protocol  Parties  at  the 
April  1992  meeting  of  the  Open-Ended 
Working  Group  began  discussions  on 
possible  changes  to  the  Protocol  based 
on  the  1991  assessment  reports.  At  this 
meeting,  the  United  States  first 
proposed  adding  methyl  bromide  to  the 
Montreal  Protocol  based  on  the 
concerns  raised  in  the  Scientific 
Assessment  Report.  The  U.S.  proposed 
to  phase  out  production  and 
consumption  by  the  year  2000.  In  an 
effort  to  provide  more  detailed 
information  for  the  Parties  to  consider, 
the  Open-Ended  Working  Group  called 
on  the  Chairman  of  the  Assessment 
Panels  to  provide  additional 
information  on  both  scientific  and 
technical/economic  issues  related  to 
controls  on  methyl  bromide. 

In  response  to  this  request,  the  Panels 
prepared  an  update  of  the  scientific 
assessment  report  that  focused 
specifically  on  methyl  bromide.  The 
report  drew  extensively  from  material 
presented  at  a  two-day  scientific 
workshop  organized  by  the  Methyl 
Bromide  Global  Coalition  and  held  on 
June  2-3, 1992  in  Washington.  DC. 

The  resulting  Protocol  Assessment 
Update  report  concluded  that,  while 
substantial  uncertainties  exist,  the 
current  best  estimate  of  the  ozone 
depletion  potential  of  methyl  bromide 
was  0.7  (revised  upward  from  0.6 
contained  in  the  initial  Scientific 
Assessment  Report).  Furthermore,  it 
concluded  that  if  man-made  emissions 
continued  at  current  rates  of  increase, 
atmospheric  models  predict  that  man- 
made  methyl  bromide  would  account 
for  5-10  percent  of  current  depletion 
and  one-sixth  of  depletion  in  the  year 
2000.  The  report  identified  as  key  areas 
of  uncertainty  such  factors  as  the 
potential  for  additional  sinks  for  methyl 
bromide  and  the  possibility  of  the 
compound  breaking  down  in  the 
atmosphere  into  less  reactive  species. 
These  uncertainties  are  discussed  in  the 
section  on  scientific  issues  below. 

A  workshop  to  review  technical 
issues  concerning  the  use  and 
availability  of  substitutes  for  methyl 
bromide  was  held  from  June  16-18, 
1992,  also  in  Washington,  DC.  The 
workshop  was  attended  by  over  90 
experts  from  20  countries  and  included 
sessions  on  each  of  the  key  areas  of  use 
of  this  compound.  It  concluded  that  use 
of  methyl  bromide  could  be  reduced 
substantially,  but  that  no  single 
alternative  exists  as  a  substitute  for  all 
uses  of  methyl  bromide  and  that 
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alternatives  for  some  important  uses  do 
not  currently  exist. 

A  report  summarizing  the  findings  of 
both  the  scientific  and  technical 
workshops  was  prepared,  thoroughly 
peer  reviewed,  and  issued  by  the 
Chairman  of  the  Assessment  Panels  (Dr. 
Robert  Watson),  "Methyl  bromide:  Its 
Atmospheric  Science,  Technology  and 
Economics"  in  June  1992  (referred  to 
here  as  Assessment  Update).  The  report 
served  as  the  basis  for  continued 
discussions  among  the  Parties  to  the 
Protocol  concerning  the  possibility  of 
action  to  restrict  production  and 
consumption  of  methyl  bromide. 

At  the  Fourth  Meetine  of  the  Parties 
to  the  Montreal  Protocol  held  in 
November  1992  in  Copenhagen,  the 
issue  of  what  action,  if  any,  to  take  on 
methyl  bromide  was  widely  debated.  A 
number  of  nations,  including  Israel  and 
many  developing  coimtries,  maintained 
the  position  that  the  scientific  evidence 
was  so  uncertain  and  the  economic 
impact  potentially  so  great  that  any 
action  at  this  time  to  add  this  compound 
to  the  Protocol  was  premature.  Ihey 
advocated  that  the  Parties  should  agree 
only  to  undertake  additional  studies  to 
evaluate  the  need  for  and  the  nature  of 
any  future  action.  In  contrast,  the 
United  States  and  many  developed 
nations  argued  that  action  to  restrict 
methyl  bromide  would  make  a 
significant  contribution  to  global  efforts 
to  protect  the  ozone  layer  and  that 
restrictions  now  on  the  production  and 
consimiption  of  this  compound  with  an 
exemption  for  essential  uses  would  be 
the  appropriate  course  of  action.  The 
United  States  proposed  phasing  out  the 
compound  in  the  year  2000  while  other 
nations  favored  either  a  near-term  freeze 
or  freeze  with  a  reduction  step. 

The  Parties  to  the  Protocol  reached  a 
consensus  decision  with  the  adoption  of 
an  amendment  calling  for  a  freeze  on 
methyl  bromide  production  and 
consumption  beginning  in  1995  at  1991 
levels  with  an  exemption  for  quarantine 
and  preshipment  applications.  The 
Parties  also  agreed  that  in  adding 
methyl  bromide  to  the  hst  of  controlled 
substances  as  Annex  E,  that  it  should  be 
listed  with  an  ozone  depletion  potential 
of  0.7. 

In  addition,  the  Parties  unanimously 
adopted  a  non-binding  resolution  urging 
nations  to  take  all  steps  to  reduce 
emissions  of  methyl  bromide  and  urging 
the  Parties  to  take  further  steps  to  agree 
on  reductions  and  an  appropriate 
phaseout  date  based  on  the  next  round 
of  Protocol  assessments.  The  scientific 
and  technical  assessments  have  already 
been  initiated  and  are  due  to  be 
completed  in  November  1994.  They  will 
serve  as  the  basis  for  further  decisions 


by  the  Parties  to  be  taken  at  their  Sixth 
Meeting  in  1995. 

4.  Domestic  Regulatory  Action 

As  part  of  its  efforts  to  develop 
information  to  respond  to  the  petition 
by  the  environmental  groups  to  list 
methyl  bromide  as  a  class  I  substance, 
on  July  27, 1993,  EPA  issued  a  request 
for  information  under  section  114(a)  of 
the  Clean  Air  Act.  This  letter  was  sent 
to  key  industry  and  government 
organizations  that  potentially  had  useful 
information  on  the  uses  of  methyl 
bromide,  emissions  from  those  uses,  the 
availability  of  alternatives,  and 
scientific  information  concerning  the 
ozone  depletion  potential  and  impact  of 
methyl  bromide  on  the  ozone  layer. 

EPA  received  responses  from  a  broad 
spectrum  of  the  agricultural  community 
which  provided  useful  information  on 
the  uses  of  methyl  bromide  and  the 
difficulties  in  identifying  viable 
alternatives.  Many  of  the  respondents 
also  questioned  the  scientific  basis  for 
linking  their  use  of  methyl  bromide  to 
OLone  depletion  and  urged  the  Agency 
to  delay  action  pending  greater 
scientific  certainty. 

On  March  18,  f992.  EPA  responded  to 
the  NRDC/EDF/FOE  petition  in  the 
context  of  its  proposed  rule.  The  key 
elements  of  that  proposal  as  it  related  to 
methyl  bromide  are  the  following; 
— Methyl  bromide  would  be  added  to 
the  list  of  class  I  substances  and  its 
ODP  would  be  listed  as  0.7. 
— Production  and  consumption  of  the 
compound  would  be  frozen  at  1991 
levels  beginning  on  January  1,  1994 
and  phased  out  by  January  1,  2000. 
— No  interim  reductions  in  production 
and  consumption  were  included  in 
the  proposal. 
— Metnyl  Dromide  was  established  as 
the  only  compound  in  a  newly 
created  group  six  within  the  list  of 
Class  I  substances. 
— The  labeling  provisions  under  section 
611  would  not  apply  to  agricultural 
products  for  which  methyl  bromide  is 
used  need  not  be  labeled  under  . 
section  611. 

EPA  believes  that  its  proposal  would 
minimize  the  impact  on  the  agricultural 
community  of  listing  methyl  bromide  as 
a  class  I  substance.  EPA  proposed  to 
exercise  its  authority  to  extend  the 
phaseout  schedule  under  section  602(d) 
to  a  freeze  as  the  most  stringent 
schedule  for  phaseout  it  could  propose 
in  place  of  the  section  604(a)  schedule. 
This  extension  would  provide 
maximum  flexibility  for  the  agricultural 
community  to  identify  and  shift  to 
alternatives. 

With  regard  to  the  ODP  of  methyl 
bromide,  the  Agency  based  its  proposal 


and  its  evaluation  of  the  ODP  on  the 
recommendations  of  the  Protocol's 
Scientific  Assessment  report  and  its 
update,  and  the  action  taiken  by  the 
Parties  to  the  Montreal  Protocol.  As 
state(!*above,  the  Protocol's  assessment 
update  report  represents  the  most 
authoritative  review  of  scientific 
evidence  related  to  methyl  bromide's 
impact  on  the  ozone  layer.  While  the 
report  of  that  group  recognized  that 
important  uncertainties  related  to  the 
compound's  ODP  remain,  they 
nonetheless  provided  an  estimate  of  the 
ODP  of  methyl  bromide  as  0.7.  The 
Agency  evaluated  all  the  evidence 
available  to  it  at  the  time  of  its  proposal 
and  determined  that  no  new  or 
additional  information  existed  that  w  as 
not  available  and  considered  at  the  time 
of  the  assessment  and  that  supported 
reaching  any  alternative  conclusion. 
The  Agency  believes  the  ODP  provided 
for  by  that  assessment  represents  the 
best  current  scientific  evaluation  of 
methyl  bromide's  ODP.  Further 
discussion  of  the  scientific  basis  for  the 
0.7  ODP  is  contained  below. 

In  proposing  to  move  forward  to 
regulate  methyl  bromide  based  on  the 
0.7  ODP,  the  Agency  fiilly  recognizes 
that  uncertainties  remain  and  that 
additional  information  will  become 
available  over  the  next  several  years  and 
could  alter  the  ODP  contained  in  future 
assessments.  To  address  this  issue,  EPA 
clarified  in  its  proposal  that  it  believes 
it  has  the  authority  under  section 
602(c)(1)  to  delist  methyl  bromide  as  a 
class  I  substance  in  the  event  that  new 
information  or  future  action  taken  under 
the  Montreal  Protocol  shifts  the  ODP 
below  0.2  and  other  wise  demonstrates 
that  methyl  bromide  does  not  contribute 
significantly  to  harmful  effects  on  the 
stratospheric  ozone  layer,  including 
near  term  effect.  EPA  explained  the 
rationale  behind  this  position  at  length 
in  its  proposal  (58  FR  15037). 
Essentially,  the  Agency  believes  that  the 
restriction  on  delisting  class  I 
substances  contained  in  section 
602(c)(4)  applies  only  to  substances 
explicitly  listed  in  the  Act  itself  by 
Congress  and  contained  in  section 
602(a).  EPA  is  adding  methyl  bromide  to 
the  class  I  list  under  subsection  (c)  of 
section  602,  and  methyl  bromide  is  thus 
not  explicitly  "referred  to"  in 
subsection  (a).  EPA  believes  it  would 
not  be  covered  under  the  prohibition, 
contained  in  section  602(c)(4),  against 
removing  a  substance  from  the  list. 

The  Agency  reasons  that  without  the 
ability  to  delist  a  substance,  EPA  would 
hesitate  to  add  a  substance  to  the  class 
I  list  until  all  uncertainties  are  resolved. 
despite  much  evidence  of  the 
substance's  danger.  The  chilling  effect 
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of  requiring  absolute  certainty  prior  to 
listing  a  substance  would  appear  to  run 
directly  counter  to  Congressional  intent 
that  the  Agency  take  reasonable  steps  to 
safeguard  the.  ozone  layer.  Several 
respondents  in  their  comments  support 
EPA  on  this  interpretation  as  set  out  in 
the  proposal. 

VVith  regard  to  the  phaseout  schedule, 
the  proposal  set  January  1,  2000  as  the 
phaseout  date  for  production  and 
consumption  of  this  compound.  This 
date  was  based  on  language  in  section 
602  that  requires  that  any  newly  listed 
substance  be  phased  out  no  later  than 
seven  years  after  the  year  in  which  it  is 
added  to  the  list  of  class  I  substances. 
The  proposal  acknowledged  that  if 
methyl  bromide  were  listed  in  1993, 
that  the  Agency  could  postpone  its 
phaseout  until  2001.  However,  for  the 
reasons  explained  above,  EPA  has 
decided  to  extend  the  freeze  in  this  final 
rule  unlU  January  1,  2001. 

The  proposal  did  not  require  any 
interim  reductions  in  production  and 
consumption  of  methyl  bromide  and 
instead  jumps  directly  to  the  required 
phaseout.  In  detefhining  the  interim 
schedule  prior  to  the  mandated  seven- 
year  phaseout,  the  Agency  is  authorized 
to  extend  the  schedule  in  section  604(a) 
if  that  schedule  is  imattainable.  In  its 
proposal,  the  Agency  stated  that  it 
believed  the  stringent  phasedowm 
schedule  in  604(a)  is.  in  fact, 
unattainable  based  on  the  current 
availability  of  substitutes  for  methyl 
bromide.  While  the  Protocol's 
technology  assessment  and  EPA's  own 
review  have  identified  potential 
substitutes  for  many  of  the  major  uses 
of  methyl  bromide,  several  years  or 
longer  will  likely  be  necessary  to  resolve 
possible  regulatory  and  commercial 
barriers  to  the  wiaespread  use  of  these 
alternatives  and  to  shift  to  these 
substitutes  in  a  reasonably  cost-effective 
manner.  The  proposal  also  stated  that  a 
number  of  near-term  steps  were  being 
taken  to  reduce  use  and  emissions  and 
that  these  efforts  would  effectively 
allow  for  the  maintenance  of  baseline 
production  at  1991  levels  without 
creating  any  significant  economic 
impact  until  the  year  of  the  phaseout. 
Finally,  the  Agency  acknowledged  that 
should  significant  technological 
progress  in  shifting  to  alternatives  occur 
prior  to  the  phaseout,  then  it  would 
reconsider  the  interim  dates  if  it 
determined  that  interim  reductions 
would  be  achievable.  The  Agency 
further  recognized  citizens'  option 
under  section  606  to  petition  the 
Agency  to  accelerate  the  reduction 
schedule  based  on  future  information. 

EPA  proposed  to  place  methyl 
bromide  in  a  newly  created  sixth  group 


within  the  list  of  class  I  substances 
rather  than  adding  it  to  a  previously 
existing  group.  In  proposing  this 
approach  to  Usting  methyl  bromide,  the 
Agency  was  following  the  historical 
precedent  established  both  under 
previous  actions  under  the  Qean  Air 
Act  and  by  the  Parties  to  the  Protocol  in 
the  Copenhagen  Amendments.  In 
addition,  EPA  has  placed  methyl 
bromide  in  a  separate  group  due  to  its 
own  phaseout  schedule. 

In  a  final  issue  raised  in  the  proposal, 
the  Agency  requested  comment  on 
whether  the  statute  allows  for  any 
exemptions  for  essential  uses  from  the 
phaseout  of  methyl  bromide.  EPA 
received  comments  supporting  two 
different  positions  on  this  issue.  Some 
commenters  stated  that  since  Title  VI  is 
silent  on  the  grant  of  essential  use 
exemptions  for  newly  listed  substances, 
but  allows  specified  exemptions  for 
currently  listed  substances,  that  the 
Agency  has  the  authority  to  grant 
exemptions  beyond  the  phaseout  date     * 
for  any  newly  listed  substances.  Other 
commenters  supported  the  position  that 
since  no  explicit  authority  exists  and 
the  exemptions  listed  in  section  604  are 
narrowly  defined,  that  EPA  lacks  the 
authority  to  grant  essential  uses  for 
newly  listed  substances  such  as  methyl 
bromide.  EPA's  response  to  these 
comments  is  presented  below. 

D.  Today's  Final  Action 

1.  Summary 

Today's  final  rule  lists  methyl 
bromide  as  a  class  I  substance  with  an 
ozone  depletion  potential  of  0.7.  While 
recognizing  that  scientific  uncertainties 
remain.  EPA  believes  that  the  best 
available  scientific  evidence  warrants 
this  action.  In  listing  methyl  bromide  as 
a  class  I  substance  in  a  newly 
established  Group  VI.  the  Agency  is 
freezing  production  and  consumption  at 
1991  levels  for  the  control  period 
beginning  on  January  1. 1994.  The 
phaseout  of  production  and 
consumption  is  scheduled  for  January  1, 
2001.  and  no  interim  reductions  in 
production  or  consumption  are  required 
during  the  period  prior  to  the  phaseout. 
Consistent  with  the  Agency's 
interpretation  of  section  611,  products 
that  utilize  methyl  bromide  as  part  of  an 
agricultural  process  need  not  be  labeled 
under  that  section. 

In  taking  final  action  on  the  listing  of 
methyl  bromide  at  this  time,  the  Agency 
seeks  to  craft  a  regulatory  approach  that 
is  both  consistent  with  the  requirements 
of  the  CAA  and  with  past  and  possible 
future  action  by  the  Parties  to  Uie 
Montreal  Protocol.  The  Agency  has 
limited  discretion  under  section  602  to 


decide  when  and  how  to  regulate 
compounds  as  alass  I  substances.  The 
Agency  is  obligated  under  section  602(a) 
to  Ust  any  substance  the  Administrator 
finds  "cause  or  contributes  significantly 
to  harmful  effects  on  the  stratospheric 
ozone  layer"  as  well  as  "all  substances 
that  the  Administrator  determines  have 
an  ozone  depletion  potential  of  0.2  or 
greater."  Once  listed,  the  Agency's 
authority  to  extend  the  statutory 
phaseout  schedule  is  limited  to  the 
situation  where  that  schedule  is 
"unattainable"  under  section  602(d)  and 
in  any  event  cannot  extend  beyond  7 
years.  As  discussed  in  the  proposal,  the 
Agency  believes  the  sense  of  the 
statutory  scheme  is  that  the  most 
stringent  attainable  schedule  should  be 
applied  to  the  newly  listed  substance. 
See  58  FR  at  15034.  EPA  beUeves  that 
maintaining  the  freeze  level  until  2001 
is  the  most  stringent  schedule  it  can 
promulgate.  EPA  cannot  now  conclude 
that  any  faster  phaseout  schedule  is 
attainable.  EPA  has  considered  the 
economic  impact  of  a  methyl  bromide 
phaseout  in  determining  the  most 
stringent  schedule  of  interim  reductions 
it  could  promuleate. 

EPA  does  not  oelieve  further 
technology  forcing  through  interim 
reductions  is  necessary  or  appropriate. 
The  Agency  believes  that  it  should 
allow  the  agricultural  community  the 
maximum  length  of  time  under  these 
circumstances  to  develop  and 
implement  cost-effective  alternatives  to 
methyl  bromide.  Also,  while  not  strictly 
relevant  to  what  is  attainable,  the 
Agency  notes  that  the  freeze  established 
today  will  avoid  any  unnecessary 
economic  impact  in  the  unlikely  event 
that  the  scientific  understanding  of 
methyl  bromide's  ODP  changes 
significantly  so  that  it  is  reduced  below 
0.2  and  otherwise  merits 
reconsideration  of  the  hsting  based  on 
its  contribution  to  ozone  depletion. 

The  next  Montreal  Protocol  scientific 
assessment  will  be  completed  in 
November  1994  and  the  Parties  to  the 
Montreal  Protocol  will  again  address  the 
issues  of  methyl  bromide  limitations 
and  ODP  at  their  Sixth  Meeting  in  1995. 
The  Agency  will  review  its  action  today 
in  light  of  future  scientific  data  and 
information,  the  outcome  of  the  updated 
scientific  assessment,  and  any  relevant 
future  actions  by  the  Parties  to  the 
Protocol. 

2.  Decision  To  List 

EPA  believes  that  the  scientific 
evidence  warrants  the  Agency's 
conclusion  that  methyl  bromide's  ODP 
is  greater  than  0.2,  and  that  this  is  most 
consistent  with  action  being  taken 
under  the  Montreal  Protocol  to  include 


65034      Federal  Register  /  Vol.  58.  No.  236  /  Friday.  December  10,  1993  /  Rules  and  Regulations 


methyl  bromide's  UDP  as  0.7.  Thus,  the 
statutory  requirements  for  adding 
methyl  bromide  to  the  class  I  list,  in 
EPA's  judgment,  have  been  satisfied. 
Based  on  the  scientific  evidence 
regarding  the  ODP  and  also  the  evidence 
that  methyl  bromide's  destructive 
impact  is  concentrated  in  the  near-term, 
EPA  believes  this  action  is  both  legally 
supportable  and  environmentally 
appropriate. 

As  discussed  above  in  the  section  on 
"Legal  Authority,"  EPA  beUeves  that  the 
reasoning  and  conclxisions  of  the 
Montreal  Protocol  Scientific  Assessment 
and  its  update,  and  actions  by  the 
Parties  to  the  Montreal  Protocol  form  an 
adequate  basis  for  the  Administrator's 
judgment  that  the  threshold 
requirements  for  adding  methyl  bromide 
to  the  class  I  Ust  have  been  fully 
satisfied.  In  particular,  a  key  conclusion 
of  the  scientific  assessment  update  was 
the  following:  ".  .  .  model  results 
suggest  that  anthropogenic  emissions  of 
CH3Br  (methyl  bromide)  could  have 
accoimted  for  one-twentieth  to  one- 
tenth  of  the  current  observed  ozone  loss 
of  four  to  six  percent,  and  could  grow 
to  about  one-sixth  of  the  predicted 
ozone  loss  by  the  year  2000  if  emissions 
continue  to  increase  at  the  present  rate 
of  five  to  six  percent  per  year."  This 
conclusion  reached  by  the  Scientific 
Assessment  Panel  underscores  the 
potential  significant  near-term  impact  of 
methyl  bromide  on  ozone  depletion  in 
the  absence  of  actions  to  restrict 
emissions. 

This  international  scientific 
assessment  based  on  the  best  scientific 
evidence  available,  clearly  supports  the 
Agency's  conclusion  that  man-made 
methyl  bromide  represents  a  significant 
risk  to  the  earth's  ozone  layer.  The 
Agency  does  not  believe  that 
uncertainty  inherent  in  all  ozone 
depletion  model  calculations  justifies  a 
different  conclusion  or  a  "wait  and  see" 
approach. 

Furthermore,  the  scientific  assessment 
panel  also  established  the  ODP  of 
methyl  bromide  at  0.7,  recognizing  that 
uncertainties  exist  and  that  other  ractors 
could  alter  the  ODP  calculation.  This 
value  was  adopted  by  the  Parties  to  the 
Montreal  Protocol  at  their  Fourth 
Meeting  as  part  of  the  Copenhagen 
amendments  to  the  Protocol.  At  the  time 
these  amendments  enter  into  force 
(likely  in  1994),  EPA  is  required  by 
section  602(e)  to  adopt  an  ODP 
consistent  with  that  contained  in  the 
Montreal  Protocol.  Prior  to  that  time, 
EPA  believes  that,  absent  a  compelling 
reason  to  modify  the  ODP  in  favor  of  a 
different  value,  that  it  is  appropriate  to 
move  forward  with  the  same  value 
contained  in  both  the  Protocol's 


scientific  assessment  update  and 
adopted  by  the  Parties.  EPA  has 
carefully  reviewed  the  public  comments 
on  the  science  assessment  and  newly 
published  information  contained  in  the 
scientific  literature  that  relates  to  the 
ODP  and  impact  of  methyl  bromide  on 
the  ozone  layer.  The  Agency  does  not 
believe  that  a  substantial  case  has  been 
made  for  discarding  or  overriding  the 
conclusions  reached  in  the  Protocol's 
Assessment  Update  or  to  modify  on  an 
interim  basis  the  ODP  contained  in  the 
Copenhagen  Amendments  to  the 
Protocol  that  are  likely  to  enter  into 
force  next  year. 

3.  Scientific  Issues  Related  to  Methyl 
Bromide 

In  the  preamble  to  its  proposed 
regulations,  EPA  discussed  at  length  the 
scientific  basis  for  its  proposal  to  list 
methyl  bromide.  Specifically,  it 
presented  the  key  nndings  of  the 
Montreal  Protocol's  Scientific 
Assessment  report  and  update  that  dealt 
with  methyl  bromide  ana  that 
represented  the  most  authoritative 
review  of  these  issues.  The  Agency  also 
cited  the  areas  of  significant  scientific 
uncertainty  described  in  that  report, 
including  the  possibility  of  additional 
oceanic  and  terrestrial  sinks  for  methyl 
bromide,  the  potential  for  some 

f>ercentage  of  atmospheric  reactions  to 
ead  to  the  sequestering  of  bromine  in 
less  reactive  compounds  (i.e.,  referred  to 
as  Hbr  branching)  or  more  reactive 
compounds  (i.e.,  increased  HOBr 
formation),  and  the  possibility  that 
emissions  of  methyl  bromide  from  man- 
made  activities  are  smaller  than 
estimated  and  that  natiu-al  sources  of 
methyl  bromide  are  larger.  EPA  received 
extensive  comments  on  each  of  these 
issues,  primarily  from  the  Methyl 
Bromide  Working  Group  (MBWG). 
These  and  other  related  issues  are 
disaissed  in  the  following  sections. 

a.  Faster  Formation  of  HOBr.  While 
discussed  at  the  scientific  assessment 
workshop  in  Jime  1992,  the  conclusions 
of  the  panel  in  calculating  the  ODP  of 
methyl  bromide  do  not  take  into 
consideration  the  faster  rate  constant  of 
the  formation  of  HOBr  from  BrO  plus 
HO2.  This  faster  measurement  differs 
from  earlier  slower  estimates  of  this  rate 
constant  and  now  provides  a 
measurement  basis  for  the 
recommendation  found  in  the 
compendium  of  rate  constants 
published  by  the  Jet  Propulsion 
Laboratory  QPL)  in  1992.  However,  the 
95%  confidence  Umit  set  forth  in  this 
compendium  still  encompasses  the 
slower  rate. 

The  effect  of  including  the  faster 
reaction  would  be  to  raise  the  ODP  of 


methyl  bromide,  all  other  things  being 
equal.  The  impact  of  including  this 
faster  reaction  rate  on  the  ODP  of 
methyl  bromide  was  included  in  the 
public  comments  submitted  by  the 
MB^G  as  calculated  by  Sze  et.  al.  Based 
on  these  model  calculations,  assuming  a 
2.1  year  atmospheric  lifetime  of  methyl 
bromide,  the  ODP  would  be  increased 
from  0.64  to  0.85.  Assuming  a  Hfetime 
of  1.3  years,  the  ODP  would  increase 
bom  0.4  to  0.53. 

EPA  recognizes  that  the  evidence 
regarding  this  rate  constant  appears  to 
warrant  an  upward  adjustment  of  the 
methyl  bromide  ODP  from  0.7,  which 
was  calculated  without  using  this  faster 
rate  constant.  However,  since  the 
Protocol  scientific  assessment  addressed 
this  possible  faster  rate  constant  as  an 
area  of  remaining  uncertainty  and  did 
not  include  it  in  its  calculations.  EPA 
does  not  believe  it  should  adopt  an 
upwardly  adjusted  ODP  for  methyl 
bromide  as  a  regulatory  matter  at  this 
time.  Additional  review  of  this  issue  by 
the  scientific  commimity  is  underway 
and  will  provide  a  strqpger  basis  for  any 
modifications  to  the  ODP  related  to  this 
issue  in  future  years.  EPA  notes  that  a 
slight  increase  in  methyl  bromide's  ODP 
would  not  alter  the  regulatory  regime 
adopted  for  this  compoimd.  Also,  the 
Agency  does  not  believe  it  should,  as  a 
regulatory  matter,  continually  adjust  the 
ODP  of  any  compound  as  scientific 
investigation  yields  preliminary  new 
information  that  has  not  been  fully 
accepted  by  the  international 
assessment  process  and  that  may  be 
further  modified  with  additional 
research. 

Rather,  the  Agency  believes  that,  to 
the  extent  there  is  no  regulatory  impact, 
the  ODP  should  be  established 
consistent  with  the  scientific 
information  presented  in  the  two-year 
cycle  of  scientific  assessments  under  the 
Montreal  Protocol,  and  thus  correspond 
to  actions  taken  by  the  Parties  to  the 
Protocol.  The  Agency  notes  the  mandate 
in  section  602(e)  of  the  Clean  Air  Act 
that  the  ODP  specified  under  the  Act 
"shall  be  consistent"  with  the  ODP 
specified  under  the  Protocol  supports 
this  approach. 

b.  Hbr  Branching.  Assuming  the  faster 
rate  of  formation  of  HO2  with  BrO  as 
discussed  above,  an  important  area  of 
uncertainty  is  whether  and  to  what 
extent  reaction  of  HO2  with  BrO  leads 
to  the  formation  of  Hbr  plus  O3.  To  the 
extent  such  reactions  occur  in  the 
stratosphere,  the  ozone  depletion 
potential  of  methyl  bromine  would  be 
decreased. 

This  issue  was  examined  in  detail  in 
the  update  report  from  the  Scientific 
Assessment  Panel.  It  stated  that  "a 
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major  uncertainty  in  the  calculation  of 
bromide-related  ozone  loss  and  ODPs  is 
associated  with  quantification  of  the 
rate  of  formation  of  HBr  in  the 
stratosphere." 

While  the  assessment  panel  had 
before  it  several  calculations  assuming 
different  rates  of  "HBr  branching"  and 
included  one  of  these  calculations  in  its 
report,  it  nonetheless  rejected  including 
these  estimates  in  its  final 
determination  of  methyl  bromide's  ODP. 
The  panel  report  stated  two  factors  as 
arguments  against  its  inclusion.  First, 
there  is  no  evidence  of  analogous 
cliilorine  reactions  producing  HCl. 
Second,  while  additional  data  on  BrO 
measurements  is  necessary  to  draw  any 
firm  conclusions,  the  assessment  report 
states:  "Although  the  upper  range  of  the 
observed  BrO  would  appear  to  be  in 
conflict  with  a  significant  HBr  source, 
that  lack  of  definitive  data  for  HBr  and 
the  large  scatter  in  observed  BrO  made 
it  difficult  to  rule  out  this  possibility." 

Comments  on  these  issues  were 
submitted  by  the  Methyl  Bromide 
Working  Group.  They  argue  that  no 
basis  exists  to  believe  that  an  analogous 
reaction  with  HCl  would  in  any  way  be 
relevant  to  HBr  branching;  that  limited 
measurements  of  HCl  do  exist;  and  that 
HBr  branching  is  consistent  with  recent 
atmospheric  measiu^ments. 

The  MBWG  provided  limited  data  to 
support  the  contentions  that  production 
of  HCl  is  significant  or  not  relevant  to 
whether  HBr  formation  occurs. 
Additional  research  will  be  important  to 
fully  resolve  this  issue,  including  more 
data  on  observed  values  of  HBr  and  BrO. 
Based  on  the  evidence  available  at  the 
time  of  assessment,  however,  the  Panel 
concluded  that  the  inclusion  of  HBr 
branching  was  sufficiently  speculative 
that  the  Panel  excluded  it  from  its  best 
estimate  of  the  ODP  of  methyl  bromide. 
The  assessment  panel  report  states  that 
the  higher  ODP  values  for  inclusion  of 
a  faster  BrO  plus  HO2  reaction  "is  not 
recommended"  and  "neither  is  the 
lower  value  of  the  ODP  obtained  when 
it  is  assumed  that  10%  of  the  BrO  plus 
iiOi  reaction  produces  HBr."  The 
rejection  of  HBr  branching  by  the  Panel 
was  based  on  insufficient  data  on 
relevant  reaction  rates  under 
stratospheric  conditions  of  temperature 
aod  pressure  and  the  need  for  additional 
studies  on  the  formation  of  HBr  by  other 
reaction  such  as  BrO  plus  OH  and  Br 
plus  HO2  to  improve  the  understanding 
of  partitioning  of  bromine  in  the 
stratosphere.  This  lack  of  evidence 
supporting  HBr  partitioning  along  with 
the  belief  that  no  evidence  exists  that 
analogous  chlorine  reactions  (CIO  plus 
HO2  and  CIO  plus  OH)  produce  HCl 
were  the  basis  for  the  Panel's  decision 


not  to  include  HBr  branching  when  they 
recommended  the  estimate  of  the  ODP 
of  methyl  bromide.  For  the  reasons 
discussed  below.  EPA  fully  concurs 
with  this  decision  and  witn  the  Panel's 
conclusion. 

To  evaluate  the  impact  of  different 
degrees  of  HBr  branching  on  the  ODP  of 
methyl  bromide,  the  MBWG 
commissioned  an  analysis  using  a  state 
of  the  art  atmospheric  chemistry  model. 
The  model  calculated  the  ODP  assuming 
first,  an  estimated  lifetime  of  methyl 
bromide  of  2.1  years,  and  second, 
assuming  a  significant  oceanic  sink 
resulted  in  an  atmospheric  lifetime  of 
1.3  years.  Assuming  that  a  10% 
branching  of  HBr  occurs,  and  using  the 
faster  rate  constant  for  BrO  plus  HO2 
(see  above),  the  model  calculated  an 
ODP  of  0.24  aiid  0.15  for  an  atmospheric 
lifetime  of  2,1  years  and  1.3  years, 
respectively.  If  HBr  branching  occurred 
at  the  rate  of  5%,  the  calculated  ODPs 
are  0.4  and  0.24,  for  lifetimes  of  2.1  and 
1.3  years,  respectively.  The  authors  th§n 
go  on  to  compare  the  model  calculated 
levels  of  HBr  with  the  limited  data  from 
the  field.  While  stating  that  10%  HBr 
branching  leads  to  a  6-7  parts  per 
trillion  by  volume  (pptv)  of  HBr  at  32 
km  compared  to  an  upper  limit  of  4 
pptv  measxu«d  by  Traub,  the  authors 
concluded  that  despite  the 
inconsistency,  branching  of  as  much  as 
10%  cannot  be  ruled  out  given  the 
"expected  temporal  and  spatial 
variability  of  HBr  and  the  relatively 
small  samples  of  data  from  which  the 
upper  limits  are  derived."  Finally,  the 
auUiors  state  that  their  model 
calculation  does  not  take  into 
consideration  possible  losses  of  methyl 
bromide  to  land  surfaces  which  would 
further  reduce  the  calculated  ODP. 

In  addressing  the  basis  for  the 
conclusions  reached  in  the  Assessment 
Update  report,  the  MBWG  first  argues 
that  branching  to  form  HCl  is  consistent 
with  atmospheric  measurements.  They 
cite  a  paper  by  Stachnick  et  al..  in 
Geophysical  Research  Letters  to  support 
this  claim.  While  the  paper  provides  a 
number  of  possible  explanations  for  the 
elevated  level  of  HCl,  it  does  not 
mention  the  relevant  analogous  reaction 
(HO2  plus  CIO)  as  a  plausible 
explanation.  Furthermore,  laboratory 
studies  of  OH  plus  CIO  have  produced 
no  direct  evidence  in  support  of  the 
formation  of  HCl.  (Memorandum  from 
NASA  to  EPA.  August  19. 1993.)  The 
MBWG  cites  a  paper  by  Lee  (J.  Chin. 
Chemical  Society*)  as  containing 
laboratory  evidence  that  HCl  is  formed 
by  the  reaction  HO2  plus  CIO.  Concerns 
have  been  raised  that  this  paper 
represents  the  only  published  work 
demonstrating  this  reaction,  that 


internal  controls  used  in  the  experiment 
were  inadequate,  and  that  efforts  to  date 
in  the  United  States  to  verify  this 
experiment  have  not  been  successful. 
(Memorandum  from  NASA  to  EPA 
August  19, 1993.) 

Finally,  the  MBWG's  comments  argue 
that  since  the  scientific  community 
agrees  that  the  possibility  of  HBr 
branching  cannot  be  ruled  out,  it  is 
improper  that  "EPA  in  effect  does  just 
that,  by  adopting  an  ODP  value  which 
fails  to  take  this  possibiUty  into 
account."  However,  when  presented 
with  much  the  same  information,  for  the 
reasons  described  above,  the  scientific 
assessment  panel  also  deemed  it  more 
appropriate  to  calculate  the  ODP  of 
methyl  bromide  without  factoring  in 
any  specific  value  for  HBr  branching. 
The  Agency  also  believes  that  the 
evidence  provided  by  the  MBWG  is 
either  scientifically  flawed  or 
insufficient  for  the  reasons  stated  above 
to  include  HBr  branching  in  its 
calculation  of  methyl  bromide's  ODP. 
WTiile  the  Agency  recognizes  that 
additional  research  is  necessary  to  better 
understand  the  issue  of  HBr  branching, 
the  evidence  available  to  date  does  not 
merit  including  it  in  its  ODP 
calculations. 

It  is  important  to  note  that  the  paper 
submitted  by  the  MBWG  on  these  issues 
was  also  submitted  for  publication  in  a 
scientific  journal  and  has  since  been 
modified  and  resubmitted  for 
publication.  (Telephone  conversation 
with  author  September  23. 1993).  It  is 
also  worth  noting  that  key  aspects  of 
analysis  presented  in  the  paper  that  the 
MBWG  relies  upon  were  also  reviewed 
prior  to  the  issuance  of  the  update 
report  by  the  Scientific  Assessment 
Panel.  As  discussed  in  detail  above,  the 
update  report  concluded  that  the  role  of 
HBr  branching  was  sufficiently 
speculative  that  it  should  not  be  taken 
into  account  in  its  calculation  of  ODP. 
Based  on  its  review  of  all  of  the 
evidence,  EPA  concurs  with  the  view 
that  inclusion  of  HBr  branch,  in  the 
calculation  of  methyl  bromide's  ODP  is 
too  speculative.  Should  additional 
measurements  or  modeling  provide 
more  conclusive  evidence  in  support  of 
HBr  branching,  then  the  Agency  would 
con.sider  future  changes  to  reduce  the 
ODP  of  methyl  bromide. 

c.  Other  Sinks  for  Methyl  Bromide.  In 
proposing  an  ODP  of  0.7.  EPA  stated 
that  this  calculation  was  based  only  on 
reactions  with  the  OH  radical  end  that 
an  important  area  of  uncertainty  was 
whether  other  oceanic  or  landbased 
sinks  for  methyl  bromide  exist.  To  the 
extent  significant  additional  sinks  for 
methyl  bromide  exist,  they  would  result 
in  a  lower  ODP  for  this  compound. 
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Similarly,  in  the  update  of  the 
Protocol's  Scientific  Assessment  on 
methyl  bromide,  the  panel  concluded 
that  "possible  oceanic  and  terrestrial 
surface  removal  processes  are  one  of  the 
major  areas  of  uncertainty  in 
determining  the  global  budget  for 
methyl  bromide."  EPA  received 
extensive  comments  firom  the  MBWG 
and  has  reviewed  several  recent  papers 
pubUshed  related  to  the  broader  issue  of 
theglobal  "budget"  of  methyl  bromide. 

Tne  comments  from  the  MBWG  point 
out  the  possible  discrenancy  between 
the  past  commercial  saJes  of  methyl 
bromide  and  measurements  of 
atmospheric  concentrations  of  this 
compound.  They  dte  papers  by 
Gcerone  (1988)  and  by  Khalil  (1993)  to 
argue  that  while  commercial  sales 
increased  in  the  mid-1980s,  measured 
atmospheric  concentrations  increased 
only  slightly  if  at  all.  From  this  possible 
anomaly,  the  MBWB  argues  that  an 
additional  important  sink  must  exist  for 
methyl  bromide.  The  comment  fails, 
however,  to  reflect  additional  data 
presented  by  Khalil  (1993),  which 
concludes  that  atmospheric 
concentrations  did  increase  from  the 
period  1988-1992  at  the  rate  of  about 
S'Xr'plus  or  minus  1%  per  year.  Because 
these  data  on  production  and 
concentrations  do  not  portray  a 
consistent  picture,  no  firm  conclusions 
can  be  drawn  from  them  concerning  the 
existence  of  additional  sinks  for  methyl 
bromide.  The  potential  for  both 
additional  sources  and  sinks  for  methyl 
bromide  is  an  important  area  of 
uncertainty  and  more  information 
should  be  available  in  futiire  years. 

In  order  to  estimate  the  potential 
impact  of  the  oceans  as  a  substantial 
sink  for  methyl  bromide,  the  MBWG 
included  information  based  on 
modelling  performed  by  Sze  as 
described  above.  This  analysis  showed 
that,  even  if  the  oceans  were  indeed  a 
major  sink  for  methyl  bromide,  the 
atmospheric  lifetime  based  on  this 
factor  alone  would  decrease  from  2.1 
years  to  1.3  years,  and  decrease  the  ODP 
to  0.4,  still  well  above  the  0.2  threshold. 

EPA  also  received  a  pap>er  from  a 
research  scientist  at  NOAA  that 
examines  the  potential  role  of  the 
oceans  in  regulating  the  atmospheric 
concentrations  of  methyl  bromide 
(Butler,  1993).  This  paper  was 
submitted  to  the  docket  at  the  same  time 
it  was  submitted  for  publication  in  a 
scientific  journal.  Based  on  comments 
received  from  the  journal,  this  paper  has 
been  substantially  revised  and 
resubmitted  for  review  and  possible 
publication.  (Telephone  conversation 
with  author.  September  16, 1993).  This 
original  paper  suggests  that  any 


evaluation  of  the  atmospheric  lifetime 
and  impact  on  ozone  oi  methyl  bromide 
must  include  the  role  of  the  oceans.  The 

f>aper  suggests  that  the  oceans  are  the 
argest  source  of  methyl  bromide,  and 
that  they  could  act  as  a  regulator  of  the 
atmospheric  concentrations  of  methyl 
bromide.  Thus,  even  if  man-made 
emissions  of  methyl  bromide  were 
reduced  through  regulatory  action,  this 
paper  suggests  that  reductions  in 
atmospheric  concentrations  may  not  be 
reduced  correspondingly.  According  to 
this  paper,  the  oceans  could  increase 
their  emissions  to  the  atmosphere, 
largely  or  in  part  offsetting  any  gains 
from  reductions  in  man-made 
emissions. 

However,  recent  Ume  series  data 
pubhshed  by  Khalil  (1993)  suggest  that 
atmospheric  concentrations  have  been 
slowly  increasing  over  the  past  four 
years.  This  data  appears  to  contradict 
the  hypothesis  that  atmospheric 
concentrations  would  not  change  if 
manmade  emissions  decreased. 

To  explore  his  hypothesis,  Butler 
develops  a  simplified  model  combining 
both  oceanic  and  atmospheric 
responses.  The  results  from  this  model 
show  the  relationship  between  the 
atmospheric  fifetime  of  methyl  bromide 
and  the  saturation  anomaly  of  the 
compoimd.  The  saturation  anomaly  is 
calculated  by  comparing  the  ratio  of 
measiu^ments  of  atmospheric 
concentrations  with  levels  of  oceanic 
concentrations.  His  analysis  suggests 
that  if  the  value  for  the  saturation 
anomaly  is  100%.  then  tie  atmospheric 
lifetime  would  be  slightly  less  than  2.0 
years.  If.  however,  the  value  for  the 
saturation  anomaly  were  300  percent, 
then  the  atmospheric  lifetime  of  methyl 
bromide  would  be  reduced  to  slightly 
less  than  one  year. 

Only  limited  and  somewhat 
conflicting  data  exist  of  measurements 
of  the  saturation  anomaly  of  methyl 
bromide.  Khalil  (1993)  reports  on  data 
from  two  shipboard  experiments  that 
occurred  in  1983  and  1987.  Based  on 
measiuements  taken  on  these  voyages, 
he  estimated  a  satxuation  anomaly  of 
40-80  percent.  This  value  would  be 
consistent  with  an  atmospheric  lifetime 
of  methyl  bromide  of  just  over  2  years. 
In  contrast,  a  paper  by  Singh  (1993) 
reports  on  data  from  a  different  oceanic 
experiment  conducted  in  1981-82 
which  produced  values  for  the 
saturation  anomaly  at  180-240  percent, 
which  would  lead  to  an  atmospneric 
hfetime  of  methyl  bromide  of  1-1.2 
years. 

Without  additional  data,  it  is 
impossible  to  reconcile  the  range  in 
values  provided  by  the  two  Umited  data 
sets.  However,  in  the  explanation  of  his 


data.  Singh  (1993)  suggests  that  it  may 
not  be  appropriate  to  generalize  to  the 
entire  ocean  from  the  data  he  collected 
in  the  eastern  Pacific.  He  points  to 
productivity  maps  that  suggest  the 
samp]^  area  is  2-4  times  more 
proauctive  than  the  oceans  as  a  whole. 
The  model  developed  by  Butler  is 
necessarily  simpUfied  (given  the  paucity 
of  data)  and  models  the  oceans  as  a 
whole.  Nonetheless,  additional  data  is 
essential  to  narrow  the  uncertainties 
raised  in  Bulter's  analysis.  Given  the 
data  available  to  date,  the  Agency  does 
not  believe  it  is  prudent  to  modify  the 
ciurent  regulatory  strategy  based  on  the 
hypothesis  that  the  saturation  anomaly 
across  the  entire  oceans  would  be 
substantially  greater  than  that  obtained 
in  the  measurements  reported  by  Khahl. 

Finally,  the  MBWG  comments  also 
suggest  Uiat  terrestrial  sinks  could  be 
significant  and  further  reduce  the  ODP 
of  methyl  bromide.  While  methyl 
bromide  acts  as  a  strong  methylating 
agent,  no  published  data  exist 
concerning  the  possible  magnitude  of 
losses  through  land-based  surface 
removal.  The  commenter  essentially 
cited  information  contained  in  a 
presentation  made  on  this  issue  at  the 
Scientific  Workshop  on  methyl  bromide 
by  Kolb.  This  presentation  focused 
primarily  on  what  studies  could  be  done 
to  evaluate  land-based  sinks  and 
contained  no  data  specifically 
demonstrating  that  such  a  sink  exists  for 
methyl  bromide.  Since  no  additional 
information  is  presented  in  support  of 
modifying  the  ODP  to  reflect  this  factor. 
EPA  must  reach  the  same  conclusion  as 
the  Scientific  Assessment  Panel,  that  an 
insufficient  basis  exists  for  altering  the 
ODP  based  on  the  existence  of  land- 
based  sinks.  Should  additional 
information  be  developed 
demonstrating  that  surface  losses  are  an 
important  sink  for  methyl  bromide,  the 
calculation  of  its  ODP  could  be 
modified  accordingly  in  the  future. 

d.  Natural  and  Man-Made  Emissions 
In  addition  to  emissions  from  human 
activities,  the  oceans  also  represent  a 
significant  source  of  emissions  of 
methyl  bromide.  The  relative  role  of 
emission^  fitim  natural  versus  man- 
made  sources  of  methyl  bromide  is  one 
of  the  key  areas  of  uncertainty  and  has 
important  implications  for  the 
e^ectiveness  of  measures  to  safeguard 
stratospheric  ozone.  Also,  the  total 
amount  of  emissions  is  relevant  to  the 
issue  of  atmospheric  lifetime  and 
therefore  the  calculation  of  ODP. 

Based  on  their  review  of  relevant  data 
on  this  issue,  the  Protocol's  Scientific 
Assessment  update  concluded  that  man- 
made  emissions  amounted  to  25% 
percent  plus  or  minus  10%  of  total 
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methyl  bromide  in  the  atmosphere.  This 
calculation  assimies  that  the 
atmospheric  hfetime  of  methyl  bromide 
is  two  years  and  calculates  that 
corresponding  total  emissions  are 
roughly  75-110  thousand  metric  tonnes 
annually  to  obtain  the  measured 
ati^ospheric  abundance  of  9-13  pptv.  Of 
this  amount,  roughly  25  thousand 
tonaes  would  be  from  man-made 
sources  and  the  remaining  roughly  75 
thousand  tonnes  would  be  from  natural 
sources. 

In  their  comments,  the  MBWG 
pointed  out  that  if  a  one-year 
atmospheric  lifetime  were  assumed 
instead  of  two  years,  that  the  percent 
contribution  from  man-made  sources 
would  be  cut  in  half.  However,  if  the 
lifetime  of  methyl  bromide  were  a  year, 
annual  emissions  would  have  to  double 
to  150-220  thousand  metric  tonnes  in 
order  to  maintam  the  measured 
atmospheric  abundance  of  9-13  pptv. 
While  that  amount  cannot  be  ruled  out, 
Khalil  (1993),  in  the  most  extensive 
renew  of  the  methyl  bromide  budget 
published  to  date,  estimated  that 
emissions  bom  the  oceans  amount  to 
only  35  thousand  metric  tonnes.  In 
another  paper  on  this  issue,  Singh 
(1993)  estimated  that  emissions  from  the 
oceans  are  on  the  order  of  60  (40-80) 
thousand  metric  tonnes/year.  While 
both  papers  point  out  the  substantial 
uncertainties  and  limited  availability  of 
data  to  calculate  the  methyl  bromide 
budget,  based  on  the  information 
available  to  these  investigators,  they 
calculated  that  in  the  absence  of  other 
significant  sources,  emissions  from  the 
oceans  appear  to  be  well  below  the 
amount  required  to  support  a  one-year 
atmospheric  lifetime  of  methyl  bromide. 
However,  a  related  area  of  imcertainty  is 
whether  methyl  bromide  from  the 
burning  of  biomass  could  also  represent 
a  significant  source  of  man-made 
emissions.  (Khalil,  1993). 

Finally,  the  MBWG's  comments 
discuss  a  number  of  possible  alternative 
explanations  for  the  north-south 
gradient  that  exists  in  measurements  of 
methyl  bromide's  atmospheric 
abundance.  The  science  assessment 
update  suggests  that  this  gradient 
reflects  a  significant  soiu-ce  of  methyl 
bromide  from  agricultural  sources 
primarily  in  the  northern  hemisphere 
consistent  with  commercial  sales  and 
use  of  this  compound.  While  direct 
measurements  of  emissions  of  methyl 
bromide  from  agricultiual  applications, 
of  course,  provide  clearer  evidence  of 
the  role  of  man-made  methyl  bromide, 
the  existence  of  an  interhemispheric 
gradient  with  higher  concentration  in 
the  north  may  be  an  indirect 
confirmation  that  such  emissions  occur. 


This  evidence  tends  to  counter  the 
contention  by  some  agriciiltural  groups 
that  methyl  bromide  injected  into  the 
soil  largely  breaks  down  prior  to  its 
release  into  the  atmosphere. 

The  comments  by  the  MBWG 
suggested  that  the  gradient  could  occur 
for  a  number  of  other  reasons  including: 
the  fact  that  the  oceans  constitute  a  far 
greater  percentage  of  the  Southern 
hemisphere  total  mass  and,  therefore, 
constitute  a  larger  sink  in  that  half  of  the 
globe;  that  northern  hemispheric  oceans 
are  biologically  active  and  represent  a 
larger  natiual  source  of  emissions;  that 
the  larger  land  mass  in  the  northern 
hemisphere  represents  a  larger  land 
sink;  that  the  gradient  in  north  to  south 
of  the  OH  radical  is  responsible  for  the 
gradient  in  methyl  bromide  abundances; 
and  that  large  emissions  of  methyl 
bromide  from  biomass  burning  in  the 
southern  hemisphere  is  the  reason  it 
does  not  demonstrate  a  hemispheric 
gradient.  Each  of  these  hypotheses  is 
presented  in  the  comments  as  an 
equally  feasible  explanation  for  the 
interhemispheric  gradient  of  methyl 
bromide.  Without  presenting  any 
convincing  arguments  for  any  of  these 
alternative  hypotheses,  the  MBWG's 
comments  state  that  "it  is  imscientific 
for  EPA  to  simply  pick  one  hjT)othesis 
'out  of  the  hat'  and  to  dismiss  all  other 
plausible  explanations  for  the 
interhemispheric  gradient."  The 
possible  explanation  of  the 
interhemispheric  gradient  included  in 
EPA's  proposal  was  identified  by  the 
Protocol's  Scientific  Assessment  Panel 
as  the  most  plausible  explanation.  The 
panel  stated  that  the  interhemispheric 
gradient  was  clear  from  the  available 
atmospheric  measurements  and  "most 
probably  indicated  an  excess  source  in 
the  Northern  Hemisphere."  It  reached 
this  tentative  conclusion  rather  than  the 
ones  preferred  by  the  MBWG  because  it 
had  data  on  methyl  bromide  use 
indicating  higher  emissions  in  the  north 
than  the  south.  Either  no  data,  or 
inconclusive  or  conflicting  data,  was  all 
that  was  available  for  each  of  the 
alternative  hypotheses  presented  by  the 
MBWG.  While  additional  data  will  help 
clarify  this  issue  in  future  assessments, 
the  Agency  believes  that  no  additional 
information  was  presented  in  the 
comments  to  justify  disagreeing  with  the 
statement  on  the  possible  cause  of  the 
interhemispheric  gradient  contained  in 
the  assessment  panel  update  report. 

One  final  area  of  uncertainty  relates  to 
the  burning  of  leaded  gasoline  as 
another  possible-source  of  man-made 
methyl  bromide.  While  the  use  of 
leaded  gasoline  is  decreasing  in  favor  of 
unleaded  gasoline,  this  soim:e  may 
prove  to  be  a  significant  source  of 


rnethyl  bromide  in  the  short-term.  The 
source  of  the  qjiethyl  bromide  in  leaded 
fuel  is  ethylene  dibromide  (EDB),  a 
material  that  is  added  to  the  fuel  as  a 
lead  scavenger  (0.015g  EDB/liter  fuel). 
Limited  data  exists  suggesting  that  the 
exhaust  of  a  vehicle  using  leaded  fuel 
may  contain  some  22-44%  organic 
bromines,  with  the  portion  of  this 
emitted  as  methyl  bromide  vary-ing 
between  54-82%.  Additional  studies 
will  be  required  to  fully  evaluate  the 
situation.  However,  in  the  United  States, 
leaded  fuel  usage  is  only  1  percent  or 
less  of  total  fuel  usage,  making  the 
atmospheric  contribution  of  methyl 
bromide  from  this  source  negligible. 
However,  to  the  extent  leaded  fuel,  is 
still  used  in  other  parts  of  the  world,  it 
is  an  important  issue  for  calculating  the 
methyl  bromide  budget  and  for  possible 
future  international  controls. 

e.  Summary  of  ODP  Discussion.  Both 
the  Protocol's  Scientific  Assessment 
Update  on  methyl  bromide  and  the 
discussion  of  methyl  bromide's  ODP  in 
the  preamble  to  EPA's  proposed  action 
identify  a  number  of  important 
uncertainties  concerning  the  ODP.  EPA 
received  extensive  comments  related  to 
these  imcertainties  and  some 
commenters  suggested  that  because,  in 
their  view,  the  ODP  is  likely  to  fall 
below  0.2,  the  Agency  should  delay 
taking  any  action. 

In  reviewing  these  comments.  EPA 
believes  most  if  not  all  of  these 
uncertainties  were  reviewed  by  the 
Scientific  Assessment  Panel  in  their 
update  report.  While  recognizing  that 
the  ODP  may  change  in  the  futiue  as 
additional  information  becomes 
available,  the  panel  concluded  that  0.7 
was  the  current  best  estimate  for  the 
ODP  of  methyl  bromide.  It  explicitly 
rejected  both  higher  and  lower  estimates 
based  on  the  same  factors  commenters 
on  EPA's  proposal  have  since  raised. 

The  comments  further  demonstrate 
that  any  single  factor  alone,  even  in  an 
extreme  case,  is  unlikely  to  reduce  the 
ODP  below  0.2.  Thus,  even  the  high 
value  for  HBr  branching  (10  percent) 
alone  would  reduce  the  ODP  to  only 
0.24.  To  reduce  the  ODP  below  0.2 
would  require  both  a  substantial  oceanic 
sink  and  significant  HBr  branching. 

To  put  the  0  2  ODP  value  in  context, 
it  is  important  to  note  that  compounds 
with  values  below  0.2  are  also  being 
severely  regulated  under  both  the 
Montreal  Protocol  and  CAA  regulations. 
For  example,  methyl  chloroform  has  an 
ODP  of  0.1^  (based  on  the  latest 
scientific  assessment)  and  is  being 
phased  out  by  January  1, 1996  both 
under  the  Protocol  and  CAA 
regulations.  HCFC-14lb  has  an  ODP  of 
0.11  and  is  scheduled  for  phaseout  in 
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today's  regxilations  by  2003.  Thus,  even 
if  the  ODP  of  methyl  bromide  were  to 
drop  below  0.2,  the  compound  oould 
still  be  regiilated  in  much  the  same  time 
frame  established  by  today's  rule. 

Finally,  the  above  discussion  of  the 
ODP  has  focused  exclusively  on  steady- 
state  values  for  the  ODP  of  methyl 
bromide.  Tbe  steady-state  value 
calculates  the  impact  of  the  compound 
on  ozone  relative  to  CFC-11  over  a 
period  of  several  hvmdred  years.  To  the 
extent  that  the  greatest  concerns  about 
the  impact  of  ozone  depletion  will  occur 
over  the  next  ten  years  after  which  peak 
depletion  will  be  declining,  EPA  also 
considers  the  ODP  over  that  shorter  time 
period  important.  Because  of  its  shorter 
atmospheric  lifetime  compared  to  CFC- 
11  (2  years  compared  to  60  years),  the 
short-term  impact  of  methyl  bromide  on 
ozone  is  substantially  greater  than  its 
impact  calculated  over  a  much  longer 
fwriod  of  time.  The  scientific 
assessment  update  report  calculates  the 
ODP  of  methyl  bromide  over  a  period  of 
10  years  at  7.0.  The  Agency  believes  it 
is  important  to  consider  that  short-term 
reduction  in  ri&ks  to  the  ozone  layer  is 
an  important  part  of  its  efforts  under 
Title  VI  of  theCAA.  (See  section  on 
HCPCs  and  lEER  petition,  above).  EPA 
believes  methyl  bromide  "contributes 
significantly  to  harmful  efforts  on  the 
stratospheric  ozone  layer"  to  an  extent 
much  greater  than  reflected  in  its 
steady-state  ODP.  Methyl  bromides 
short-term  effect,  even  if  the  steady  state 
ODP  is  proven  to  be  iust  below  0.2, 
would  still  be  mtich  higher  than  any 
substance  not  currently  on  the  class  I 
list,  and  could  well  still  merit  listing 
based  on  Its  substanticJ  contribution  to 
stratospheric  ozone  depletion. 

4.  Uses  and  Substitutes  for  Methyl 
Bromide 

Methyl  bromide  is  a  broad  spectrum 
pestidde  which  is  widely  used  as  a 
nunigant  in  the  control  of  insects, 
nematodes,  weeds,  pathogens,  and 
rodents.  It  is  primarily  utilized  for  soil 
fumigation  (80  percent  of  world-wide 
use),  commodity  and  quarantine 
treatment  (15  percent  of  use),  and 
structural  fumigation  (5  percent  of  use). 
Because  of  its  relatively  low  price,  and 
its  physical  and  chemical  attributes,  it  is 
used  world-wide  in  many  different 
situations.  Due  to  the  versatility  of  this 
chemical,  there  is  no  single  alternative 
treatment  that  can  duplicate  the  action 
of  methyl  bromide  in  all  its  many 
applications.  It  is  possible,  however,  to 
consider  alternative  chemicals  and 
production  methods  that  can  replace 
methyl  bromide  to  a  significant  degree 
in  numerous  situations. 


In  the  last  several  months,  activities 
related  to  several  alternatives  have  been 
initiated.  While  additional  research 
field  tests  and  regulatory  approvals  will 
be  necessary  to  define  efficacy  and 
applicability  and  may  taice  considerable 
time,  these  initial  steps  represent  an 
important  beginning.  Specifically, 
canxmyl  sulfide  has  been  identified  by 
researchers  in  Australia  as  a  potentially 
effective  pest  control  material  for 
commodity  pests  such  as  beetles,  fruit 
flies,  moths,  mites  and  termites,  as  well 
as  a  soil  fumigant  for  nematodes. 
Whether  or  not  registration  is  sought  for 
this  material  in  the  U.S.  remains  an 
important  issue.  Enzone  has  just 
recently  been  approved  for  registration 
for  use  as  a  pesticide  for  nematode  and 
disease  control  on  grapes  and  citrus  in 
the  United  States.  In  addition,  new 
application  methods  are  currently  being 
field  tested  for  metam  sodium  which 
show  significant  improvement  in 
coverage  and  penetration.  And  in  1994, 
Telone  will  likely  be  investigated  in 
large  scale  field  trials  in  California,  with 
the  intention  of  a  possible  future  reentry 
of  use  in  that  state.  Several  researchers 
have  recently  began  developing  a 
system  utilizing  carbon  dioxide  in 
combination  with  reduced  dosages  of 
existing  fumigant  agents  in  structural 
and  commodity  applications  to  achieve 
control  levels  better  than  what  has  been 
seen  with  methyl  bromide  alone.  In 
addition,  EPA  expects  an  application  to 
be  filled  shortly  with  the  EPA  Office  of 
Pesticide  Programs  for  the  use  of 
Dazomet  as  a  soil  fumigant  for  a  number 
of  high  value  applications  which  now 
use  methyl  bromide.  'fJhih  none  of 
these  alternatives  are  likely  to  make 
significant  near-term  inroads  Into  the 
use  of  methyl  bromide,  depending  on 
the  outcome  of  additional  efforts,  they 
could  contribute  to  the  transition  by 
2001. 

a.  The  NAPIAP  Study.  The  United 
States  Department  of  Agriculture 
(USD A)  issued  a  document  in  April 
1993  entitled,  "The  Biologic  and 
Economic  Assessment  of  Methyl   . 
Bromide,"  which  was  prepared  by  the 
National  Agriculture  Pesticide  Impact 
Assessment  Program  (NAPIAP),  and 
which  will  henceforth  be  referred  to  as 
the  NAPIAP  assessment.  The  NAPIAP 
assessment  was  intended  to  evaluate  the 
impact  on  American  agriculture  from  an 
immediate  ban  of  methyl  bromide. 

EPA  beheves  that  the  report 
represents  a  useful  analysis  if  methyl 
bromide  were  banned  immediately,  but 
that  it  was  not  designed  nor  intended  to 
evaluate  the  proposed  phaseout  of  this 
compound  in  the  year  2000.  Because  it 
looks  at  the  impact  of  an  immediate  ban, 
it  assures  Uttle  use  of  replacement 


materials  by  the  agricultural 
community. 

The  NAPIAP  assessment  considered 
an  acceptable  alternative  to  methyl 
bromide  to  be  one  that  duplicates  its 
bioeldal  actions.  This  serves  to  restrict 
the  range  of  materials  which  the 
NAPIAP  report  considered  to  replace 
methyl  bromide.  Methyl  brbmide  is 
used  to  control  pests  which  would 
otherwise  cause  crop  damage  and 
economic  losses.  However,  it  is  not 
necessary  (and  probably  not  possible)  to 
duplicate  methyl  bromide's  broad 
spectrum  efficacy  to  achieve  pest 
control.  EPA  believes,  nonetheless,  that 
it  is  possible  to  manage  the  pests 
currently  controlled  by  methyl  bromide 
with  other  chemical  pest  control  tools, 
as  well  as  nonchemical  and  cultural 
means. 

Many  years  of  research  have  perfected 
the  use  of  methyl  bromide  as  a  soil  and 
commodity  fumigant.  It  is  reasonable  to 
expect  that  major  research  efforts  will  be 
needed  to  improve  the  performances  of 
metam-sodium,  dazomet,  1,3- 
dichloropropene  and  other  alternative 
pest  control  techniques.  For  example, 
preplant  methyl  bromide  fumigation  has 
shaped  the  way  in  which  research, 
breeding  programs,  and  commercial 
practices  are  pursued  with  strawberry 
cultivation  in  CaUfomia.  Strawberry 
cultures  were  bred  and  selected  in  soils 
fumigated  with  methyl  bromide.  Under 
these  circumstances,  there  has  been  no 
need  to  maintain  or  improve  resistance 
to  minor  root  pathogens,  let  alone  ma)or 
diseases  such  as  Verticillium.  Very  little 
is  known  about  cultivar  resistance  to 
root  diseases  because  commercial 
strawberries  are  grown  under  "near 
axenic"  soil  conditions.  Researchers  ere 
hkely  to  overcome  at  least  part  of  the 
impacts  of  the  methyl  bromide  phaseout 
by  focusing  on  different  strawberry 
cultures  and  developing  appropriate 
pest  management  practices. 

b.  Comments.  Several  individuals  and 
groups  submitted  comments  to  EPA  on 
substitutes  and  alternatives  to  methyl 
bromide.  In  many  cases,  those  in  the 
agricultural  community  indicated  they 
believed  that  ahematives  to  this 
material  were  extremely  "limited", 
which  would  result  in  a  situation  where 
pests  currently  controlled  by  methyl 
bromide  would  be  left  uncontrolled, 
causing  severe  economic  losses,  EPA 
acknowledges  that  there  is  no  chemical 
currently  in  existence  nor  envisioned  in 
the  short-term  which  will  duplicate  the 
broad  spectrum  biocidal  action  of 
methyl  bromide.  However,  EPA  believes 
that  in  order  to  prevent  crop  damage, 
and  keep  pests  below  the  economic 
damage  threshold,  it  is  not  necessary  to 
duplicate  the  broad  spectrum  afficacy  of 
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methyl  bromide.  There  are.  in  existence 
and  under  development,  both  chemical 
and  non-chemical  pest  control  tools 
which  can  manage  insects,  weeds, 
nematodes,  and  plant  diseases.  In  pest 
management  cases  where  alternatives 
are  not  currently  available,  EPA 
supports  research,  such  as  that  now 
being  spearheaded  by  the  USDA,  to 
identify  and  implement  good  alternative 
pest  control  materials  and  methods. 

EPA  agrees  with  comments  that  stated 
that  methyl  bromide  is  a  crop  protection 
tool  that  currently  satisfies  a  number  of 
important  needs.  If  other  tools  can 
satisfy  these  needs,  however,  they  will 
be  accepted  and  utilized  by  the 
agricultural  commimity.  In  this  light,  a 
fumigant  with  analogous  broadspectrum 
biocidal  characteristics  as  methyl 
bromide  is  not  essential  to  combat  pests 
which  cause  crop  damage  and  yield 
losses.  Better  utilization  of  existing 
chemical  pesticides,  together  with  non- 
chemicals  and  cultural  methods,  can 
address  a  many  of  the  pest  problems 
now  managed  by  methyl  bromide. 
Therefore,  alternatives  to  methyl 
bromide  need  not  be  identical  to  this 
chemical  in  order  to  manage  pests  that 
can  cause  crop  loss. 

Comments  were  raised  concerning 
E^aterials  that  have  potential  to  be  used 
in  place  of  methyl  bromide  and  that 
must  be  evaluated  on  a  case-by-case, 
crop-by-crop  basis,  appraising  efficacy 
against  the  target  pest,  practical 
feasibility  in  a  particular  crop,  economic 
viability,  health  and  environmental 
risks,  and  regulatory  issues.  Several 
chemical  and  non-<^emical  pesticides 
exist  today  that  are  effective  against 
insects,  weeds,  nematodes,  and  plant 
diseases.  These  will  need  to  undergo 
further  research  to  determine  if  they  are 
practical  field  replacements  for  pests 
now  controlled  by  methyl  bromide. 
These  materials  are  not  general  biocides 
like  methyl  bromide,  but  are  action- 
specific  to  a  particular  set  of  pests, 
liierefore,  it  is  likely  that  these 
materials  will  need  to  be  used  in 
combination  with  each  other,  and  in 
conjimction  with  a  good  integrated  pest 
management  program,  to  replace  the  use 
of  methyl  bromide.  Research  is 
currently  underway  on  both  the 
governmental  and  academic  levels,  as 
well  as  in  the  private  sector,  to  ensure 
that  alternative  materials  and  methods 
will  be  viable  and  available  before 
methyl  bromide  is  phased  out. 

A  number  of  individuals  and 
associations  commented  on  the 
potential  negative  health  effects  of 
increased  UV-B  radiation,  supporting 
the  phaseout  of  methyl  bromide  to 
ensure  protection  of  the  ozone  layer, 
thereby  protecting  human  health  and 


the  environment  in  general.  EPA  agrees 
with  this  assessment,  beUeving  that  the 
benefits  to  be  expected  with  the 
phaseout  of  this  chemical  are 
considerably  greater  than  any  short-term 
costs. 

Several  commenters  discussed  the 
health  and  environmental  problems  that 
increased  UV-B  radiation  would  cause, 
the  toxicity  of  methyl  bromide, 
especially  regarding  the  potential  for 
worker  exposure.  The  Physicians  for 
Social  Responsibility  commented  that 
methyl  bromide  appears  to  produce 
lasting  neural  behavioral  deficits  that 
are  Ukely  to  impair  cognitive  functions 
even  when  used  under  conditions 
currently  judged  to  be  acceptable.  They 
also  noted  that  since  this  chemical  is  a 
potent  alkylating  agent  and  mutagenic, 
it  may  be  carcinogenic. 

Several  commenters  stated  that  once 
methyl  bromide  has  been  listed  as  a 
class  I  ozone  depleting  substance,  EPA 
should  implement  other  pertinent 
sections  of  the  CAA  Title  VI,  notably 
sections  608  and  610.  Section  608 
concerns  emissions  control,  which  in 
the  case  of  methyl  bromide  would 
require  users  to  reduce  emissions  as 
much  as  technologically  possible  in  the 
interim.  Section  610  allows  for  a  ban  on 
non-essential  uses  of  class  I  substances, 
which  would  require  users  to 
immediately  Implement  existing 
replacements  for  aerosol  applications  of 
methyl  bromide.  However,  after  careful 
review  and  due  consideration,  EPA 
believes  that  it  is  premature  to  consider 
additional  regulations  at  this  time. 

Some  commenters  have  raised 
concerns  over  regiilatory  issues,  citing 
the  time  and  cost  involved  in  processing 
and  registering  pesticides  with  EPA.  It 
is  an  Q'A  requirement  to  thoroughly 
test  any  material  which  will  be  utilized 
as  a  pesticide  to  evaluate  the  potential 
for  unreasonable  adverse  health  and 
environmental.  See,  40  CFR  part  1  (58). 
This  can  take  many  years,  depending 
upon  the  type  of  material  and  the 
complexity  of  testing  needed.  However, 
despite  the  time  involved,  pesticides  are 
registered,  and  do  become  commercially 
available.  While  this  issue  may  slow  the 
short-term  accessibility  of  some 
materials  and  is  one  reason  for  not 
requiring  interim  reductions,  it  should 
not  be  a  significant  long-term  barrier  to 
the  development  of  methyl  bromide 
replacements. 

c.  Soil  Fumigation.  One  of  the  most 
common  uses  of  methyl  bromide  is  as  a 
soil  fumigant.  It  is  utiUzed  to  control 
nematodes,  pathogens,  insects,  and 
weeds  which  reside  in  the  soil  and 
uncontrolled,  can  cause  significant  crop 
loss,  Methyl  bromide,  especially  when 
combined  with  chloropicrin,  can 


thoroughly  eliminate  these  pests  from 
the  soil.  HowevM,  since  this  material 
will  no  longer  be  available,  other  pest 
control  means  will  need  to  be  developed 
and  utilized  to  allow  farmers  to  produce 
consistent  and  quality  produce,  EPA 
recognizes  that  this  process  will  involve 
considerable  research  on  existing  and 
developing  pesticides,  as  well  as  the 
registration  of  new  pesticides.  The 
process  of  pesticide  registration 
includes  both  health  and  environmental 
testing,  and  may  compromise  the  near- 
term  utilization  of  some  of  these 
materials. 

Several  individual  farmers  and  grower 
organizations  commented  on  the 
potential  lack  of  pest  control  materials 
with  which  to  replace  methyl  bromide. 
As  discussed  above,  EPA  believes  that 
ahematives  to  this  chemical  should  be 
judged  not  upon  their  ability  to 
duplicate  the  biocidal  action  of  methyl 
bromide,  but  upon  their  ability  to 
effectively  and  economically  control 
,  pests  currently  managed  by  methyl 
bromide.  In  this  light,  methyl  bromide, 
while  effective,  is  not  the  only  material 
registered  with  EPA  which  can  control 
plant  pathogens,  nematodes,  weeds,  and 
insects.  In  this  light,  materials  which  are 
ciurently  registered  on  other  crops  for 
other  uses  may  have  applications  for  as 
alternatives  to  methyl  bromide. 

Several  chemical  pesticides  are 
currently  on  the  market  which 
effectively  control  insects,  weeds, 
nematodes,  and  plant  diseases,  and 
therefore  have  good  potential  to  replace 
methyl  bromide  in  specific  soil  pest 
control  situations.  AppUcation  methods 
for  many  of  these  materials  will  need  to 
be  modified  in  order  to  manage  pests 
now  exclusively  controlled  by  methyl 
bromide.  EPA  recognizes  that  several 
years  of  research  will  be  required  before 
good  alternatives  to  methyl  bromide 
will  be  available  to  the  agricultural 
commimity. 

Among  the  existing  chemical 
pesticides  that  can  replace  methyl 
bromide,  the  methyl  isothiocyanate 
(MIT)  generators  (Metam  Sodium  and 
Dazomet),  and  1,3-dichloropropene 
(1,3-D,  Telone)  have  the  greatest 
potential  to  manage  pests  currently 
controlled  by  methyl  bromide.  These 
materials  are  not,  and  should  not  be 
construed  to  be  equivalent  to  methyl 
bromide.  In  order  to  achieve  full  control 
of  the  wide  spectrum  of  soil  pests  that 
can  decrease  yield,  these  pesticides  will 
often  need  to  be  augmented  by  other 
chemical  pesticides,  non-chemical 
materials  and  cultural  practices  (e,g., 
development  of  resistant  stock,  and  shift 
in  cropping  practices). 

Both  the  MTT  generators  and  1.3-D 
will  need  to  undergo  field  research  on 
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soil  incorporation  and  general 
application  metiiods  to  ensure  that  the 
cnemical  is  well  distributed  at  rates  and 
depths  needed  to  control  target  pests. 
Research  will  be  required  to  delineate 
efficacious  dosages,  application 
procedures  and  reentry  periods.  Several 
comraenters  noted  that  these  substitutes 
need  better  delivery  systems  to 
adequately  replace  methyl  bromide. 
These  pesticides  are  undergoing  a 
review  of  application  methods  on  both 
the  Federal  and  state  (California  and 
Florida)  levels  with  regard  to  worker 
exposure.  It  is  likely  that  registration 
reinstatement  will  involve 
modifications  in  the  use  of  these 
materials  to  insxire  safe  and  efficacious 
applications.  Many  commenters  from 
the  agricultural  community  noted  the 
effectiveness  of  replacement  materials 
for  specific  crop  applications  (see 
Background  and  Summary  Document). 
In  addition,  as  numerous  comments 
pointed  out.  there  are  several 
outstanding  regulatory  and  registration 
issues  regarding  these  pesticides.  For 
example,  Dazomet  is  not  yet  registered 
for  food  crops  in  the  U.S.,  and  Telone 
is  not  currently  permitted  in  California. 
IPA  believes  that,  given  the  time 
allowed  before  the  phase  out  of  methyl 
bromide,  many  of  the  near-term 
developmental  and  regulatory  hurdles 
may  be  overcome  and  the  necessary 
adaptations  may  be  made  with  these 
and  other  materials. 

One  advantage  of  the  current  and 
potential  methyl  bromide  replacement 
materials  is  that  they  are,  in  general,  far 
more  selective  than  methyl  bromide. 
The  broad  spectrum  activity  of  methyl 
bromide,  often  considered  an  advantage, 
thoroughly  sterilizes  the  soil,  destroying 
both  the  pest  organisms,  as  well  as  those 
that  are  a  beneficial  part  of  the  soil 
ecology.  Replacement  pesticides  are  on 
the  whole  more  selective  since  they 
affect  only  specific  pest  classes,  thereby 
having  potentially  less  impact  on  the 
overall  soil  fauna  and  flora.  However, 
several  comments  expressed  concern 
regarding  the  possibility  that,  in  order  to 
achieve  good  control  of  economic  pests, 
replacement  pesticide  application  rates 
and  frequency  of  application  may  cause 
secondary  environmental  problems. 
EPA  believes  that  through  the  use  of 
improved  application  techniques  now 
imder  development  (e.g.,  deeper 
injections,  thicker  tarps,  use  of  carrier 
agents),  it  is  likely  that  effectiveness 
could  be  increased  while  dosage,  and 
thereby  risks  to  ozone  depletion,  can  be 
reduced. 

Other  chemicals  that  are  already  on 
the  market  and  may  have  potential 
when  combined  with  other  materials 
and  practices  include  chloropicrin  and 


carbon  disulfide,  as  well  as  nonfumigant 
nematicides  (caibofuran,  oxamyl. 
fenamiphos,  ethoprop,  aldicarb,  etc.) 
combined  with  fimgicides  (benomyl, 
metalaxyl,  etc).  Chloropicrin,  currently 
used  in  combination  with  methyl 
bromide,  may  prove  to  be  efficacious 
when  used  with  other  pesticides.  Each 
pest  situation  and  control  method 
needed  will  have  to  be  evaluated  in 
relation  to  the  target  pest,  the  crop 
grown,  the  temporal  and  geographic 
effects,  and  the  existing  integrated  pest 
management  program. 

Several  pesticides  are  currently  in  the 
developmental  stage,  and  will  need 
significant  laboratory  and  field  research 
before  reaching  the  marketplace  and 
before  their  value  as  methyl  bromide 
substitutes  can  be  fully  assessed.  These 
include  the  inorganic  azides. 
bromonitromethane,  nemamort.  and 
carbonyl  sulfide,  among  othere.  These 
materials  are  currently  in  the 
developmental  stage,  and  will  require 
further  evaluation  before  their  potential 
as  substitutes  can  be  determined. 

There  are  numerous  methods  for 
managing  soil  pests  that  are 
nonchemical  in  nature.  While  some  of 
these  methods  are  already  used  to 
manage  economic  pests,  many  of  these 
techniques  will  need  to  be  field  tested 
on  the  specific  target  pests  now 
controlled  by  methyl  bromide,  and 
therefore  are  part  of  a  longer-term 
solution.  These  include  crop  rotation, 
the  use  of  organic  amendments,  steam, 
solar  heating,  biological  control  agents, 
various  cultural  practices^  plant 
breeding,  biotechnology,  grafting,  and 
the  physical  destruction  of  pests  and 
their  habitat.  Although  these  pest 
control  methods  caimot  control  all 
economic  pests  when  used  singly,  when 
part  of  an  overall  integrated  pest 
management  program,  these  and  other 
techniques  may  be  effective  in  reducing 
pest  numbers.  Research  will  be  needed 
on  these  and  other  methods  to 
determine  their  effiectiveness  in 
reducing  pest  numbers. 

Since  many  of  the  replacement  pest 
control  methods  may  bie  new  to  growers 
reliant  on  methyl  bromide,  an 
agricultural  extension  program  will 
likely  be  required  during  the  initial 
stages  of  implementation,  Several 
commentera  noted  existing  limitations 
for  many  of  the  proposed  replacements, 
and  noted  that  cost  and  supplemental 
effort  may  render  some  replacements 
infeasible  in  the  short-term.  While  this 
may  seem  true  in  the  short-term,  new 
and  better  application  methods  of 
existing  chemicals  may  dramatically 
help  both  the  short-  and  long-term 
situation. 


Other  commenters  discussed  the 
process  by  which  methyl  bromide  use 
can  increase  the  amount  of  soil  nitrogen 
available  to  plants,  indicating  that  this 
will  not  be  possible  without  the  use  of 
thiS^diemical.  However,  there  are 
numerous  ways  to  add  nitrogen,  as  well 
as  other  nutrients,  to  the  soil  through 
the  use  of  commercially  available 
fertilizers,  as  well  as  organic 
amendments  and  crop  rotation 
programs.  A  program  of  good  soil 
management  can  supply  plant  nutrients 
without  increased  pollution  or  groimd 
water  contamination,  resulting  in 
healthier  plants  which  are  more 
resistant  to  pests  than  those  which  are 
stressed  due  to  poor  nourishment. 

The  issue  of  seed  bed  disease 
protection  was  raised  by  commenters 
who  perceive  that  yields  would 
substantially  decrease  without  methyl 
bromide.  EPA  beheves  that  several  of 
the  existing  fungicides,  along  with  those 
in  development,  may  adequately 
prevent  the  spread  of  disease  and  a 
significant  decline  in  production.  While 
research  will  be  necessary  to  define 
dosages  and  application  procedures,  it 
is  highly  probable  that  efficacious  and 
economically  viable  materials  will  be  in 
place  by  the  phaseout  date. 

EPA  agrees  with  several  conunents 
that  cite  the  beneficial  health  effects  of 
fresh  fruits  and  vegetables.  However, 
there  is  no  evidence  to  support  the 
assertion  that  fruits  and  vegetables  will 
no  longer  be  available  following  the 
phaseout  of  methyl  bromide.  EPA 
expects  that  both  currently  available 
control  strategies,  and  those  which  are 
in  development,  may  be  utilized  to 
control  pests  and  minimize  crop  loss 
when  methyl  bromide  is  no  longer 
available. 

d.  Commodity  Fumigation.  Methyl 
bromide  is  currently  used  to  treat  both 
food  and  nonfood  commodities  prior  to 
shipment,  during  shipment,  and  while 
in  storage.  It  is  utilized  as  an  effective 
quarantine  tool  to  prevent  exotic  pest 
invasions  and  to  assure  that  pests 
specific  to  a  particular  area  are  not 
carried  to  new  regions.  In  this  regard, 
incoming  fruits  and  vegetables,  as  well 
as  other  commodities,  are  treated  if 
suspected  of  harboring  economic  pests, 
or  if  the  commodity  origin  is  an  area 
where  such  pests  are  known  to  exist. 
Commodities  in  storage  or  in  transport 
are  also  treated  to  ensure  that  the 
material  i!>  not  destroyed  by  pests. 
About  five  to  eight  percent  of  methyl 
bromide  use  is  in  commodity 
fumigation  and  is  utilized  primarily  for 
insect  pests,  but  also  for  disease  and 
rodent  control. 

EPA  received  several  comments 
expressing  the  concern  that  a  good 
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chemical  fumigant  does  not  exist  for  use 
in  place  of  methyl  bromide.  EPA 
acknowledges  that  a  single  chemical 
which  duplicates  the  action  of  methyl 
bromide  is  not  now  available  for  iise. 
However,  various  chemical  and  non- 
chemical  treatments  are  available  today 
which  can  effectively  control 
commodity  pests,  and  promising 
alternatives  appear  possible  in  the 
future  (e.g.,  nitrogen).  Although  many  of 
the  transport  and  storage  systems 
currently  in  use  will  have  to  be 
modified  to  accommodate  the  change, 
EPA  believes  it  is  likely  that  existing 
and  potential  alternatives  will  prove 
both  efficacious  and  cost  effective  once 
implemented. 

Some  comments  discussed  the 
potential  losses  which  may  occiu-  in 
commodities  not  treated  with  methyl 
bromide.  This  was  discussed  especially 
with  regard  to  fresh  fruits  and 
vegetables.  EPA  believes  that  pest 
control  materials  and  methods  exist 
today,  or  are  under  development,  which 
could  potentially  replace  methyl 
bromide  in  many  of  the  commodity 
applications.  EPA  acknowledges  that  as 
of  this  date,  there  are  some  quarantine 
use  areas  where  replacements  do  not 
currently  exist.  As  the  final  phaseout 
data  approaches,  EPA  will  work  with 
concerned  parties  to  ensure  that 
quarantine  integrity  is  not 
compromised. 

Several  comments  were  received  that 
discussed  the  regulatory  issues  that  will 
be  impacted  by  tiie  phaseout.  Iiic 
United  States  Department  of 
Agriculture,  Animal  Plant  Her.^th 
Inspection  Service  (USDA/ APHIS) 
regulations,  which  require  the  use  of 
methyl  bromide  on  certain  imported 
commodities,  was  seen  as  a  case  in 
point.  In  addition,  similar  regulations  in 
other  countries,  most  notably  Japan, 
were  also  seen  as  a  potential  issue.  As 
alternatives  to  methyl  bromide  are 
established,  governmental  bodies  that 
set  agricultural  quarantine  regulations 
will  need  to  adapt  and  change  such 
regulations  in  a  way  which  best  protects 
domestic  agriculture  and  imported 
commodities.  Therefore,  EPA  agrees  that 
this  is  an  important  issue  and  one  that 
cculd  take  many  years  to  address. 

In  a  related  issue,  commenters 
discussed  the  registration  of  pesticides. 
Several  commenters  expressed  concern 
regarding  the  possibility  that  pesticides 
that  have  important  but  minor  uses  may 
not  be  supported  for  registration  or 
reregistration.  In  addition,  some 
comments  stated  that  the  EPA  pesticide 
registration  process  is  so  lengthy  and 
costly  that  few  new  pesticides  will  be 
available  before  metnyl  bromide  is 
phased  out.  EPA  is  aware  of  this 


concern,  and  understands  that  the 
testing  needed  to  ensure  registration  of 
a  viable  pesticide  can  appear 
formidable.  Because  of  this  issue,  EPA 
has  set  up  a  special  task  force  in  the 
Office  of  Pesticide  Programs  to 
coordinate  and  track  methyl  bromide 
substitution  activities,  and,  if  possible, 
to  ease  or  accelerate  the  regulatory 
process  for  pesticides  that  are 
considered  alternatives  to  methyl 
bromide. 

A  number  of  comments  were  received 
concerning  the  prospects  of  utilizing 
irradiation  as  an  alternative  to  methyl 
bromide.  Most  notably,  commenters 
believed  that  the  capital  cost  and  time 
required  to  irradiate  would  render  this 
substitute  infeasible. 

Some  considered  this  option  as  the 
replacement  for  all  methyl  bromide 
commodity  treatments.  EPA  believes 
this  is  an  imlikely,  and  certainly  costly 
scenario.  Several  comments  discussed 
the  issue  of  public  acceptance, 
speoilating  that  this  pest  control  would 
be  widely  rejected.  While  public 
apprehension  to  irradiation  currently 
exists,  with  additional  research  and 
public  education,  this  option  could 
potentially  become  more  attractive  over 
time. 

EPA  is  aware  that  significant  research 
is  ongoing  on  other  attractive 
alternatives  for  commodity  and 
quarantine  applications.  Particular 
attention  is  being  paid  to  controlled 
atmospheres  as  a  potentially  attractive 
alternative  to  the  use  of  methyl  bromide. 
For  example,  new,  less  expensive  and 
mora  flexible  systems  for  using  nitrogen 
in  a  controlled  atmosphere  are  now 
being  marketed.  However,  for  controlled 
atmosphere  to  be  a  viable  quarantine/ 
commodity  pest  control  te^tmique,  it 
will  require  approval  by  the  countries  to 
which  commodities  are  being  exported 
to.  In  addition,  the  potential  for  the 
recovery  and  recycling  of  methyl 
bronude  is  being  investigated.  EPA 
supports  this  effort  as  an  important 
short-term  solution. 

Existing  fumigants  may  also  replace 
methyl  bromide  in  certain  applications. 
Among  the  chemiced  pesticides  which 
may  be  potential  replacements  are 
phosphine,  propylene  oxide,  hydrogen 
c>'anide,  ethyl  formate,  and  ethylene 
oxide.  Non-chemical  pest  control  tools 
such  as  irradiation,  controlled 
atmosphere,  heat  and  cold  treatments, 
pest-free  zones,  physical  isolation, 
microbials,  biological  control,  and  host 
resistance  may  be  potential  integrated 
replacement  materials  as  well.  Research 
will  be  necessary  to  define  the  activity 
of  these  materials,  as  well  as  what 
human  or  environmental  hazards  could 
exist.  In  addition,  research  in  basic  pest 


biology,  identification,  and  survey 
methods  will  n^ed  to  be  examined  to 
ensure  the  availability  of  management 
tools  over  the  long-term. 

Many  comments  received  on  this  use 
area  stated  that  single  alternatives  such 
as  phosphine,  temperature  treatments, 
and  controlled  atmospheres,  among 
others,  could  not  be  used  on  all 
commodities  now  treated  with  methyl 
bromide.  EPA  understands  and  agrees 
that  research  must  be  conducted  to 
define  what  commodity  can  be  treated, 
with  what  protocol,  against  what  pest, 
and  under  what  circumstances. 
Nevertheless.  EPA  believes  that  this  is 
achievable,  and  with  research 
commodity  pests  can  be  managed 
without  methyl  bromide.  Commenters 
also  noted  that  the  aeration  time  needed 
with  phosphine  and  holding  time  with 
heat,  cold  and  controlled  atmospheres 
can  be  longer  than  what  is  needed  with 
methyl  bromide.  EPA  acknowledges  that 
this  will  take  considerable  adjustment 
on  the  part  of  shipping  and  storage 
firms,  but  does  not  believe  this  is  an 
insurmountable  barrier.  Adaptations  of 
existing  technologies  (e.g.,  combinations 
using  heat  or  carbon  dioxide)  might 
reduce  dose  and  time  of  e)q>osure 
requirements. 

EPA  received  comments  in  support  of 
the  phaseout  of  methyl  bromide,  with 
special  regard  to  worker-exposure  issues 
in  commodity  processing  facilities. 
Several  examples  were  given  of  workers 
who  had  been  adversely  afTected  by  this 
material.  The  commenters  strongly 
support  efforts  to  strengthen  worker- 
exposure  and  safety  regulations,  and 
thus  requested  that  EPA  :?''celerate  the 
phaseout  process  and  requin  t'.at 
commodities  treated  w^th  ^nelnyl 
bromide  be  labeled.  EPA  recognizes  that 
the  phaseout  of  methy!  bromide  in  order 
to  protect  stratospheric  ozone  could  also 
have  collateral  benefits  by  reducing 
occupational  exposure  to  this  chemical. 
Of  course,  worker  exposure  to  methyl 
bromide  substitutes  may  continue  to  be 
a  concern  in  some  cases.  In  any  event, 
EPA  does  not  believe  reduction  in 
worker  exposure  is  a  basis  to  accelerate 
the  phaseout  under  Titie  VI.  Nor  is  this 
a  basis  to  require  labelling  under  Title 
VI.  As  explained  below.  EPA  does  not 
believe  the  section  611  labelhng 
requirement  applies  to  agricultural 
products  fumigated  with  methyl 
bromide. 

e.  Structural  Fumigation.  Methyl 
bromide  has  been  utilized  to  effectively 
control  wood,  destroying  and  boring 
insects  in  buildings,  as  well  as  rodents 
and  other  pests  in  food  processing 
facihties.  Although  this  use  accounts  for 
less  than  five  percent  of  the  total  global 
usage,  it  has  been  considered  a 
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significant  pest  control  tool  due  to  its 
effectiveness. 

EPA  received  comments  on  the 
potential  for  alternatives  to  replace 
methyl  bromide  for  structiu'al 
treatments.  Most  of  them  compared 
existing  alternatives  with  methyl 
bromide.  While  methyl  bromide  is  a 
good  biocide,  replacements  will  not 
necessarily  need  to  duphcate  its 
effectiveness  in  order  to  be  good 
structural  pest  control  tools.  As  with 
other  chemical  and  non-chemical 
replacements,  pest  control  tools  in  this 
use  area  will  need  to  be  thoroughly 
evaluated  in  regard  to  pest  control 
efficacy,  practical  feasibility,  and 
economic  viabiUty.  It  is  essential  that 
research  be  done  on  alternatives  to  the 
use  of  methyl  bromide  in  the  milling 
industry  and  the  food  processing 
industry  to  insure  that  chemical  residue 
problems  are  addressed. 

Several  options  exist  with  regard  to 
pest  problems  in  dwellings,  with 
sulfuryl  fluoride  the  principal  chemical 
alternative.  In  this  area,  methods  to 
reduce  methyl  bromide  dosage  by 
combining  the  pesticide  with  cart>on 
dioxide,  have  shown  good  success. 
Contact  pesticides  which  control  certain 
wood  boring  pests  include  diazinon, 
carbaryl,  permethrin,  cypermethrin, 
fenvalerate,  propoxur  and  borate  which 
is  now  registered  in  the  United  States 
for  control  of  termites  and  other  wood 
destroying  insects,  and  is  currently 
being  successfully  utilized  on  a 
commercial  basis.  Non-chemical 
treatments  include  heat  and  cold 
treatments  and  the  use  of  microwaves. 
Due  to  these  developments,  EPA 
believes  it  is  likely  thai  methyl  bromide 
use  will  decline  significantly,  and  this 
sector  will  not  be  adversely  impacted  to 
a  significant  degree  by  the  phaseout. 

The  principal  methyl  bromide 
replacement  for  commodity  storage 
warehouses  and  food  production 
facilities  is  phosphine.  While  this 
material  is  not  applicable  in  all 
situations  due  to  its  ability  to  corrode 
certain  metals,  when  it  is  combined 
with  carbon  dioxide  the  amount  of 
phosphine  needed  can  be  significantly 
reduced,  which  in  turn  diminishes  the 
potential  for  phosphine-induced  metal 
corrosion.  As  discussed  in  the  proposal 
(58  FR  15014),  other  treatments  include 
heat,  cold,  modified  atmospheres,  and 
inert  dust.  Additional  research  will  be 
required  in  this  area  to  ensure  that  all 
current  users  of  methyl  bromide  will 
have  acceptable  replacements  by  2001. 
Here,  target  pests  and  control  options 
must  be  well  defined  in  order  to  utiUze 
pest  control  materials  which  are  specific 
to  the  situation. 


5.  Analysis  of  Costs  and  Benefits 

EPA  received  comments  that  in  the 
March  proposal  it  had  not  adequately 
addressed  the  costs  and  benefits  of 
action  to  phase  out  methyl  bromide.  On 
the  contrary,  EPA  included  extensive 
documents  in  the  docket  which 
examined  the  uses  of  methyl  bromide 
and  the  applicability  and  costs  of 
various  alternatives.  (See  for  example. 
Preliminary  Use  and  Substitutes 
Analysis  of  Methyl  Bromide  in 
Agricultural  and  Other  Uses  (June, 
1992)  and  Montreal  Protocol 
Assessment  Update  on  Methyl  Bromide: 
Science,  Technology  and  Economics, 
UNEP  (1993)).  In  the  case  of  health  and 
environmental  impacts,  the  Protocol's 
assessment  update  provides  significant 
information  on  the  likely  impact  of 
continued  use  of  methyl  bromide  on 
stratospheric  ozone. 

In  comments  received  on  the 
proposed  rule,  the  MBWG  conducted  its 
own  cost-benefit  analysis  ("Comparing 
the  Costs  and  Benefits  of  EPA's 
proposed  Phaseout  of  Methyl 
Bromide").  This  analysis  purports  to 
calculate  benefits  based  on  EPA's 
methodology  and  findings  used  in  past 
regulatory  impact  analysis.  It  calculates 
costs  based  primarily  on  an  economic 
impact  study  performed  by  NAPIAP  and 
discussed  in  detail  in  the  previous 
section  of  this  notice.  The  MBWG  study 
concludes  that  the  benefits  of  the 
methyl  bromide  phaseout  in  2000 
would  be  $19-29  million  dollars  and 
the  costs  would  be  $5-9  billion.  This 
analysis  is  flawed  for  many  reasons.  The 
benefits  calculations  are  drawn  fi'om  an 
analysis  of  the  impact  of  increased 
emissions  of  CFC-11.  This  scenario 
completely  exakides  the  impact  of 
bromine  on  stratospheric  ozone 
depletion  and  therefore  very 
substantially  understates  the  magnitude 
of  depletion.  The  benefits  of  avoided 
ozone  depletion  from  CFC-11  occur 
over  a  period  of  200  years,  whereas  the 
benefits  fi'om  decreased  emissions  of 
methyl  bromide  occur  within  five  to  ten 
years.  This  factor  is  omitted  from  the 
MBWG's  analysis.  The  analysis  of  the 
costs  of  phasing  out  methyl  bromide 
dramatically  overstates  estimates  for  the 
reasons  disciissed  in  detail  above  in  the 
critique  of  the  NAPIAP  study.  The  cost 
estimates  assume  an  immediate 
phaseout,  assume  no  additional 
alternatives  are  available  in  2000, 
assume  that  no  improvements  in  the  use 
of  existing  alternatives  are  feasible,  and 
assume  that  the  market  response  by 
farmers  is  in  some  cases  simply  to 
abandon  their  fields. 

EPA  conducted  an  extensive  review  of 
the  costs  and  benefits  of  its  final  action 


on  methyl  bromide  (see,  "The  Cost  and 
Cost-Effectiveness  of  the  Proposed 
Phaseout  of  Methyl  Bromide,"  EPA, 
1993).  This  study  includes  the  latest 
information  on  the  costs  and 
effe^y  veness  of  potential  new 
alternatives  by  the  year  2001  and  on  the 
costs  and  benefits  of  improved 
utilization  of  existing  alternatives.  The 
Agency  estimates  the  total  costs  of  a 
phaseout  from  1994-2010  to  be  $1.7-2.3 
billion.  The  benefits  analysis  contained 
in  this  report  reflects  the  key 
assumptions  about  manmade  emissions, 
impact  on  ozone  of  bromine,  and  likely 
growrth  in  use  absent  regulations  that  are 
contained  in  the  Protocol  assessment 
update  report.  Based  on  this  reasonable 
set  of  assumptions,  EPA  calculates  the 
benefits  of  the  final  rule  phasing  out 
methyl  bromide  to  be  between  $244  and 
$952  billion.  (The  benefits  for  the 
phaseout  of  methyl  bromide  between 
1994  and  2010  is  between  $14  and  56 
billion).  These  benefits  result  primarily 
fi-om  avoided  cases  of  non-melanoma 
skin  cancer.  The  range  in  values  results 
from  different  estimates  for  the  value 
associated  with  a  human  hfe. 

6.  Group  Assignment  and  Baseline  Year 

Whenever  a  substance  is  added  to  the 
list  of  class  I  substances,  section 
602(c)(1)  provides  that  the  Agency 
assign  it  to  an  existing  group  or  create 
a  new  group.  The  Agency  proposed  to 
create  a  new  group  (Group  VI)  following 
the  historical  precedent  of  actions  both 
under  the  Montreal  Protocol  and  the 
CAA. 

Since  the  Agency  did  not  receive  any 
substantive  comments  on  this  aspect  of 
its  proposal,  today's  final  rule  adopts 
that  approach.  For  the  reasons 
summarized  above  and  elaborated  on  in 
the  proposal,  methyl  bromide  will  be 
listed  as  Group  VI  within  the  list  of 
class  I  substances. 

EPA  proposed  using  1991  as  the  base 
year  for  determining  the  level  at  which 
to  set  the  production  and  consumption 
cap.  This  was  chosen  because  it  is  the 
last  year  prior  to  discussions  to  regulate 
this  compound  and  therefore  avoids  the 
possibility  of  companies  increasing 
production  in  an  effort  to  increase  their 
baseline.  The  same  reasoning  was  used 
in  setting  the  appropriate  year  for  other 
substances  covered  in  both  the  CAA  and 
the  Montreal  Protocol.  The  baseUne 
established  in  the  Montreal  Protocol  for 
methyl  bromide  is  also  1991. 

The  only  comment  on  this  issue 
supported  this  year  as  the  baseline.  For 
the  reasons  stated  above,  today's  final 
rule  adopts  1991  as  the  baseline.  In  a 
separate  notice  (58  FR  40048),  EPA  had 
requested  data  to  support  the 
development  of  both  a  1991 
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:onsimiption  and  production  baselines 
or  allocating  allowances.  EPA 
pubUshed  proposed  allowances  based 
on  1991  levels  on  November  9. 1993  In 
the  Federal  Register.  The  Agency 
intends  to  publish  final  allowances 
before  the  end  of  the  calendar  year  in 
order  to  implement  the  freeze 
established  in  this  rule  beginning 
January  1, 1994. 

In  an  important  distinction  between 
the  Montreal  Protocol  and  this  rule.  EPA 
has  not  excluded  quarantine  and 
preshipment  uses  from  its  baseline  and 
from  the  coverage  of  this  regulation. 
TTius,  the  Agency  intends  to  maintain 
records  on  both  the  baseline  and  annual 
production  and  consumption  without 
the  exemption  of  quarantine  and 
preshipment  uses  as  required  imder  the 
CAA  and  with  those  exemptions  as 
specified  in  the  Copenhagen 
Amendments  to  the  Montreal  Protocol. 

7.  Interim  Reductions  and  Phaseout 
Schedule 

EPA  is  obUgated  under  the  CAA  to 
impose  the  schedule  of  reductions 
called  for  in  section  604  imless  under 
section  602(d)  it  can  demonstrate  that 
such  a  schedule  is  unattainable.  In  its 
place,  the  Act  appears  to  require  the 
Agency  to  adopt  the  most  stringent 
attainable  phaseout  schedule. 

The  proposed  schedule  for  methyl 
bromide  was  to  fieeze  production  in 
1994  and  to  maintain  that  level  until  the 
2000  phaseout.  EPA's  rationale  behind 
this  schedule  was  that  some  near-term 
alternatives  for  methyl  bromide  existed, 
but  for  many  of  these,  additional  testing 
and  government  approval  would  be 
required,  which  could  take  several 
years.  Moreover,  additional  time  is 
essential  to  allow  for  the  testing  of 
newly  developed  substitutes  and  to 
allow  for  a  comparison  of  different 
alternatives  to  determine  which  would 
be  most  beneficial  in  terms  of  efficacy 
and  in  terms  of  impact  on  the 
environment. 

The  Agency  received  many  comments 
on  the  issue  of  interim  reductions.  One 
group  of  conunenters  luged  the  Agency 
to  make  deep  reductions  in  the  early 
years  because  of  the  availabiUty  of 
substitutes  and  other  methods  of 
reducing  use.  Many  other  conunenters 
pointed  to  the  lack  of  ciirrently  available 
alternatives  and  argued  against  any 
interim  reduction  steps. 

EPA  recognizes  that  in  some  cases 
alternatives  are  already  available  and 
could  be  shifted  to  in  the  near-term.  The 
Agency  encoiuages  methyl  bromide 
users  to  make  these  shifts.  Moreover, 
recent  requirements  in  California  seek  to 
reduce  use  and  emissions  through 
reduced  dosage,  deeper  injections  and 


thicker  tarps  in  an  effort  to  reduce 
ambient  exposures  and  reduce  health 
risks.  These  efforts  will  also  reduce  use. 
as  much  as  10-20%  according  to  one 
commenter.  However,  the  Agency 
expects  that  such  reductions  in  use  will 
primarily  serve  to  offset  the  historic 
growth  rate  in  the  use  of  methyl 
bromide.  While  EPA  encourages  these 
and  other  near-term  efforts  to  reduce  use 
and  emissions,  the  Agency  does  not 
believe  at  this  time  that  an  adequate 
case  exists  for  relying  on  these  measures 
as  the  basis  for  interim  cuts,  and  instead 
believes  that  they  will  primarily  offset 
increasing  demand  for  methyl  bromide. 

While  the  Agency  beUeves  that 
several  alternative  fumigants,  including 
such  compounds  as  metam  sodium, 
telone,  and  dazomet  could  be  widely 
used  as  replacements  for  methyl 
bromide,  it  recognizes  that  some  time 
will  be  required  for  this  shift  to  occur. 
Regulatory  hurdles,  equipment 
modifications,  more  extensive  field 
testing,  and  improved  apphcation 
techniques  are  all  reasons  why  the 
Agency  cannot  now  conclude  that  a 
more  stringent  near-term  schedule  be  im 
is  attainable.  Furthermore,  as  discussed, 
many  non-fumigant  alternatives  may 
also  be  viable  options  to  replace  methyl 
bromide.  These  alternatives,  including 
soil  steriUzation.  crop  rotation,  and 
plant  breeding,  will  take  several  years  or 
longer  to  develop  and  evaluate.  In  order 
to  allow  for  these  alternatives  to  be  fully 
developed  and  evaluated,  and  to 
provide  adequate  time  for  regulatory 
approvals  through  EPA  and  USDA, 
today's  final  rule  does  not  impose  any 
interim  reductions  on  production  or 
consiunption  of  methyl  bromide  prior  to 
the  phaseout. 

Consistent  with  the  provisions  of 
section  602(d),  today's  final  action 
allows  the  full  seven  years  after  January 
1  of  the  year  after  the  compoimd  is 
listed  for  a  phaseout.  For  the  reasons 
discussed  earlier  in  this  notice,  the 
phaseout  of  methyl  bromide  would  be 
required  by  January  1,  2001  instead  of 
2000  as  proposed. 

EPA  received  many  comments  calling 
for  EPA  to  allow  the  maximiun  time 
permitted  under  the  statute.  These 
comments  generally  argued  that  the 
additional  time  is  needed  to  allow  for 
the  development  and  approval  of 
alternatives.  Given  the  considerable 
uncertainties  in  knowing  how  long  it 
will  take  for  a  full  complement  of 
alternatives  to  be  developed  and 
implemented,  the  Agency  believes  it 
would  be  prudent  at  this  time  to  permit 
the  additional  year  prior  to  the 
phaseout.  However,  the  Agency  will 
continue  to  review  the  development  and 
implementation  of  alternatives  and 


could  decide  at  some  future  date  that  an 
earUer  phaseout  is  attainable. 

8.  Labeling 

Today's  rule  does  not  directly  deal 
with  labeling  requirements  under 
section  611;  once  a  compound  is  listed 
as  class  I.  then  labeling  would  be 
required  one  year  after  the  designation 
becomes  effective  (see,  40  CFR  82.102). 
EPA  has  determined  that  activities 
involved  in  growing,  harvesting,  storing 
and  transporting  food  are  part  of  an 
agricultiiral  process  that  falls  outside 
the  intent  of  Congress  to  require  labeling 
on  products  "manufactured  with"  a 
class  I  or  n  substance.  Thus,  containers 
of  methyl  bromide  would  be  required  to 
be  labeled  beginning  on  January  1, 1995, 
but  products  treated  with  methyl 
bromide  would  not  require  labeling. 

EPA  received  comments  both 
supporting  this  interpretation  of  its 
labeling  rule  and  arguing  that  labeling  of 
these  products  was  clearly  intended  by 
Congress  and  that  providing  this 
information  to  consiuners  was  precisely 
the  intent  of  section  611. 

EPA  recognizes  that  the  general 
purpose  of  alerting  consiuners  that 
certain  goods  were  produced  in  a 
manner  that  may  cause  harm  to 
stratospheric  ozone  could  apply  to 
certain  agrioiltural  products  for  which 
methyl  bromide  is  used.  Nevertheless, 
the  Agency  beUeves  that  the  section  611 
requirement  that  products 
"manufactured  with"  a  class  I  or  II 
substance  should  reasonably  be 
interpreted  to  not  apply  to  agricultural 
products  as  such  products  are  grown 
and  not  manufactured. 

The  ordinary  sense  of  the  phrase 
"manufactured  with"  does  not  include 
agricultiue.  The  dictionary  defines 
"manufacture"  to  mean  making 
something  made  "from  raw  materials  by 
hand  or  by  machinery."  (Webster's 
Ninth  New  Collegiate  Dictionary 
(1983)).  Fruits  and  vegetables  are 
generally  not  made  fi-om  raw  materials 
by  hand  ot  machinery.  EPA  further 
beUeves  that  labeling  products  raises 
issues  that  Congress  did  not  foresee  in 
enacting  section  611.  For  example, 
applying  the  labeling  provision  to 
agricultural  products  for  which  methyl 
bromide  is  used  is  practically  more 
difficult  than  labeling  of  most 
manufactured  products.  Raw 
agricultural  products  are  ordinarily  not 
packaged  in  the  same  maimer  as  other 
manufactiued  products.  In  many  if  not 
most  cases,  consumers  purchase  fiuits 
and  vegetables  without  any  packaging  at 
all.  Labeling  such  produce  would  be 
partictilarly  difficult 
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0.  Essential  Uses 

EPA  asked  for  comment  in  its 
proposal  on  whether  it  has  the  statutory 
authority  under  section  604  to  grant 
essential  use  exemptions  for  methyl ' 
bromide.  EPA  received  one  comment  on 
this  issue  suggesting  that  it  has  such 
authority  and  that  limits  on  essential 
uses  specified  in  section  604  deal  only 
with  those  compounds  already  listed 
and  should  not  in  any  way  restrict  the 
Agency's  flexibility  in  crafting  essential 
uses  for  newly  listed  substances. 
Another  commenter  suggested  that  the 
Agency  should  go  back  to  Congress  for 
explicit  authority  to  grant  essential  uses. 

EPA  believes  tnat  it  is  premature  at 
this  time  to  attempt  to  resolve  this  issue. 
If,  as  the  phaseout  date  approaches,  it 
becomes  clear  that  important  uses  are 
still  without  substitutes,  the  Agency 
anticipates  it  would  seek  an  appropriate 
remedy. 

V.  Addition  of  * 

Hydrobromoflaorocarbons  (HBFCs)  to 
the  List  of  Class  I  Substances  and  to  the 
Phaseout  Schedule 

In  today's  rule,  the  Agency  is  adding 
hydrobromofluorocarbons(HBFCs)  as 
group  Vn,  class  I  controlled  substances. 
These  chemicals  have  a  parallel 
chemical  structure  to  the  HCFCs,  with 
bromine  atoms  taking  the  place  of 
chlorine  atoms.  Multiple  ODPs  of  these 
chemicals  were  agreed  to  by  the  Parties 
of  the  Montreal  Prctt^-col  as  part  of  the 
1992  Amendment  which  phases  out 
these  compounds  by  January  1, 1996.  As 
explaiued  in  other  parts  of  this  rule,  the 
Agency  expects  these  am  r  c'raenls  to 
enter  into  force  duiii-f;  *L^  nrst  few 
months  of  1994.  The  .  ^:ltlple  values 
contained  in  the  Prf)locol  Amendment 
on  the  ODPs  of  the  listed  HCFCs  do  not 
reflect  scientific  uncertainties.  The 
upper  value  of  the  ODP  range  provided 
is  me  estimate  for  the  isomer  with  the 
highest  ODP,  and  the  lower  value  is  the 
estimate  of  the  ODP  for  the  isomer  with 
the  lowest  ODP.  The  Parties  to  the 
Protocol  at  their  meeting  in  Copenhagen 
agreed  that  the  ODP  for  these  chemicals 
shall  be  the  upper  value  in  the  range, 
and  that  these  chemicals  should  be 
phased  out  by  January  1, 1996.  All  the 
upper  ODP  values  for  the  HBFCs  ODPs 
exceed  0.2.  • 

As  provided  under  section  602(e)  of 
the  Clean  Air  Act,  the  ODP  of  a 
substance  specified  under  section  602 
shall  be  consistent  with  the  ODP 
specified  for  that  substance  under  the 
Protocol.  Also  section  602(a)  provides 
that  the  Administrator  shall  add  to  the 
class  I  list  all  substances  that  the 
Administrator  determines  to  have  an 
ODP  of  0.2  or  greater.  The  Agency  is 


assigning  C^Ps  to  the  HBFCs  based  on 
the  isomers  with  the  highest  ODP, 
consistent  with  the  approach  taken 
under  the  protocol.  Because  such  ODPs 
are  above  0.2,  the  Agency  is  adding  the 
HBFCs  to  the  class  I  list.  The  Agency 
has  assigned  HBFCs  to  group  Vn  of  the 
class  I  chemicals. 

Once  listed,  these  chemicals  are 
subject  to  the  phaseout  schedule 
specified  in  section  604  of  the  Clean  Air 
Act.  However,  section  606(a)(3) 
provides  authority  for  accelerating  the 
phaseout  of  class  I  substances  on  the 
groimds  that  the  Montreal  Protocol  is 
modified  to  include  a  schedule  that  is 
more  stringent  than  the  schedule 
otherwise  applicable  under  title  VI. 
Section  614  provides  that  in  case  of 
conflict  between  any  provision  of  title 
VI  and  any  provision  of  the  Montreal 
Protocol,  the  more  stringent  provision 
shall  govern.  Therefore,  the  Agency  is 
adopting  the  schedule  agreed  to  by  the 
Parties  in  Copenhagen  to  phase  out 
these  chemicals  by  January  1, 1996. 

Furthermore,  EPA  had  proposed,  and 
today  makes  final,  a  freeze  on  the 
production  and  consumption  of  HBFCs, 
starting  January  1, 1994  at  1991  baseline 
levels.  The  Agency  is  aware  of  only  one 
HBFC  in  production,  HBFC-22B1,  used 
as  a  fire  suppressant  with  an  ODP  of 
0.74.  Use  of  this  chemical  is  extremely 
limited,  and  it  is  only  manufactured  by 
one  company.  As  a  result,  EPA  does  not 
anticipate  any  significant  econonvc 
consequencef  from  the  phaseout  of 
HBFCs. 

EPA  published  a  Federal  Register 
notice  requesting  data  on  1991 
production  and  consumption  of  HBFCs 
for  ttie  purposes  of  estabUshing 
baselines  and  allowances.  Based  on 
responses  to  that  request,  EPA 
published  proposed  allowances  on 
November  9. 1993,  and  intends  to 
publish  final  allowances  before  the  end 
of  the  year  to  implement  the  freeze 
begixming  January  1, 1994. 

VL  Trade  Restrictions 

A.  Description  of  Proposed  and  Final 
Requinments 

In  order  to  implement  the 
requirements  of  the  Clean  Air  Act.  the 
decisions  of  the  4th  Meeting  of  the 
Parties  to  the  Montreal  Protocol,  and  the 
London  and  Copenhagen  Amendments 
to  the  Montreal  Protocol,  EPA  proposed 
and  is  today  requiring  a  number  of 
restrictions  on  trade  with  foreign  states 
that  are  not  Parties  to  the  Protocol  or  its 
amendments.  The  trade  restrictions 
being  promulgated  by  this  rule  add  to 
existing  trade  restrictions  promulgated 
in  1990  (see  40  CFR  B2.4(d)). 
Specifically,  today's  actions  require  a 


bah  on  bulk  exports  of  controlled 
substances  fit)m  the  U.S.  of  Aimex  A 
substances  (Class  I,  Groups  I  and  U)  to 
foreign  states  that  are  not  Party  to  the 
1987  Montreal  Protocol.  While  this 
provUion  will  not  be  legally  effective 
until  the  effective  date  of  today's 
rulemaking,  EPA  had  asked  U.S. 
companies  to  comply  with  this  trade 
ban.  All  indications  suggest  compliance 
has  occurred.  Today's  rule  also  imposes 
a  ban  on  bulk  imports  and  exports  of 
controlled  substances  listed  in  Annex  B 
to  the  Protocol  (Class  I,  Groups  III,  TV, 
and  V)  from  and  to  foreign  states, 
respectively,  that  are  non-Parties  to  the 
London  Amendment  While  this 
provision  also  will  not  be  legally 
effective  until  the  effective  date  of 
today's  rulemaking,  EPA  has  asked  all 
relevant  companies  to  ban  the  import 
and  export  of  these  chemicals  effective 
August  10, 1993,  the  effective  date  of 
the  relevant  Protocol  provision.  Finally, 
today's  rulemaking  imposes  a  ban  on 
imports  &t)m  foreign  states  not  Party  to 
the  1987  Montreal  Protocol  of  specified 
products  listed  in  Annex  D  to  the 
Protocol  that  contain  the  controlled 
substances  specified  in  Annex  A  (Group 
I  and  Q,  Class  I  controlled  substances). 
This  provision  will  become  effective 
January  10, 1994.  The  EPA  proposal 
notified  all  companies  of  the 
applicability  of  these  provisions. 

The  Montreal  Protocol  provides,  and 
EPA  is  also  allowing  an  exception  from 
the  trade  bans  for  foreign  states  that  are 
not  Party  to  the  Protocol,  but  have  been 
determined  by  a  Meeting  of  the  Parties 
to  the  Protocol  to  be  in  compliance  with 
Articles  2A  to  2E  and  4  of  the  Protocol. 
This  includes  countries  that  have 
complied  with  the  terms  of  decision  IV/ 
17c  of  the  4th  Meeting  of  the  Parties  to 
the  Montreal  Protocol,  which 
provisionally  determined  compliance 
until  the  5th  Meeting  of  the  Parties 
(November,  1993  Bangkok)  for  certain 
non-Parties  that  submitted  specified 
data  by  March  31, 1993.  A  list  of  those 
qualifying  countries  can  be  found  in 
appendix  C,  Annex  2  of  this  rule.  An 
update^  list  of  countries  which  are 
Party  to  the  Protocol  and  its 
amendments  can  be  found  in  appendix 
C.  Annex  1.  Over  the  last  several 
months,  the  number  of  Parties  to  the 
Protocol  has  been  increasing  at  a 
relatively  fast  pace.  As  a  consequence. 
EPA  will  update  the  list  of  Parties  to  the 
Protocol  every  other  month.  One 
commenter  noted  that  EPA  must  make 
this  list  available  as  readily  and  easily 
as  possible.  A  dated  list  of  Protocol 
Parties  and  Parties  qualifying  for  an 
exemption  from  the  Protocol's  trade 
bans  can  be  obtained  by  calling  EPA's 
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Stratospheric  Protection  Hotline  at  1- 
80Q-296-1996.  The  Agency  will  update 
this  Ust  every  two  months,  and 
companies  may  trade  with  the  newly 
added  countries  without  EPA 
rulemaking. 

Finally,  m  the  proposed  rule,  EPA 
^sked  for  comment  on  whether  the 
information  requirements  currently  in 
place  for  trade  in  bulk  chemicals  should 
be  applied  to  the  importation  of 
controlled  products.  As  noted  below, 
one  commenter  stated  that  the 
recordkeeping  and  reporting 
requirements  discussed  in  the  proposal 
were  unduly  burdensome,  and  that  EPA 
should  rely  on  U.S.  Custom's  records  for 
this  information.  EPA  had  not  formally 
proposed  recordkeeping  and  has 
decided  not  to  impose  such  information 
requirements.  Since  the  publication  of 
the  proposed  rule,  the  number  of 
Protocol  Parties  has  risen  from  91  to 
126,  and  there  is  every  indication  that 
additional  Parties  will  be  joining 
shortly.  The  current  Ust  of  countries 
complying  vdth  the  Protocol  includes 
all  known  producers,  and  since  all 
Protocol  Parties  are  under  an  obligation 
to  ban  the  export  of  controlled 
substances  to  non-Parties,  the 
possibility  that  non-Parties  would  be 
producing  and  exporting  products 
which  contain  controlled  substances  is 
narrow.  Given  these  circtmistances.  EPA 
believes  that  it  would  be  overly 
burdensome  to  require  such  information 
for  importation  of  controlled  products. 

B.  Response  to  Major  Comments 

One  commenter  misunderstood  EPA's 
description  of  the  relationship  of 
Taiwan  to  the  Montreal  Protocol.  In  the 
proposed  rule,  EPA  affirmed  that  the 
trade  provisions  of  the  Protocol  only 
apply  to  "a  State  not  party  to  the 
Protocol,"  and  noted  that  Taiwan, 
which  did  not  fall  under  this  Protocol 
category  as  a  state,  had  nonetheless 
submitted  data  to  the  Protocol 
secretariat  indicating  that  it  was  in 
comphance  with  the  control  provisions 
of  the  Protocol.  The  commenter  asked 
for  clarification  as  to  what  action  EPA 
would  take  if  Taiwan  were  found  at 
some  future  date  to  be  out  of 
compliance  with  those  provisions. 
Should  that  situation  arise,  EPA  would 
review  its  options  and  would  take 
actions  consistent  with  U.S.  laws  and 
policies  to  strongly  encourage  full  and 
prompt  compliance  with  the  Montreal 
Protocol. 

C.  Legal  Authority 

As  discussed  in  more  detail  in  the 
proposal,  section  615  of  the  Clean  Air 
Act  provides  EPA  with  the  authority  to 
promulgate  these  trade  restrictions.  That 


section  authorizes  the  Agency  to 
promulgate  regulations,  if  in  the 
Administrator's  judgment,  any 
substance,  practice,  process,  or  activity 
may  reasonably  be  anticipated  to  affect 
the  stratosphere  and  such  effect  may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare.  These  trade 
bans  imposed  by  this  rulemaking  would 
prevent  shipments  of  ozone  depleting 
substances  from  the  U.S.  to  countries 
with  no  regulatory  infrastructure  to 
control  their  use.  Limiting  access  in  this 
way  will  reduce  their  release  of  such 
substances  into  the  atmosphere,  thereby, 
reducing  effects  on  public  health  and 
welfare.  Moreover,  ihe  bans  on  imports 
to  the  U.S.  from  non-Party  foreign  states 
of  controlled  substances  and  products 
would  help  discourage  shifts  of 
production  to  non-Party  foreign  states  to 
the  Protocol  by  eliminating  the  U.S.  as 
a  market  for  such  production. 

D.  Definitions 

As  proposed,  in  this  final  rule,  EPA 
has  further  defined  Parties  to  the 
Protocol  in  the  regulation  to  distinguish 
Parties  complying  with  the  original 
1987  Montreal  Protocol,  the  1990 
London  Amendments  and  the  1992 
Copenhagen  Amendments. 

E.  Foreign  States  not  Party  to  the 
Protocol 

Article  4  of  the  Montreal  Protocol 
provides  foreign  states  which  are  not 
Party  to  the  Protocol  with  a  mechanism 
to  demonstrate  compliance  with  key 
Protocol  provisions  and  seek  exemption 
from  the  Protocol's  trade  measures 
against  non-Parties.  Specifically, 
paragraph  8  of  Article  4  states  that  trade 
with  non-Parties  will  be  permitted  if  a 
meeting  of  the  Parties  finds  those  states 
to  be  in  full  compliance  with  Articles  2, 
2A  to  2E  and  4  of  the  Protocol.  It  is 
anticipated  that  once  granted,  such 
status  will  be  reviewed  by  each 
subsequent  meeting  of  the  Parties  to 
ensure  continuing  compliance  with  the 
relevant  Protocol  provisions. 

At  the  4th  Meeting  of  the  Parties,  the 
Parties  reviewed  the  data  submission  of 
Colombia,  and  based  on  their 
demonstration  of  compliance,  decided 
to  suspend  measures  against  that  non- 
Party.  Additionally,  by  Decision  4/1 7C, 
the  Parties  decided  to  determine 
provisionally,  pending  a  final  decision 
at  the  5th  Meeting  of  &e  Parties,  that 
any  foreign  state  non-Party  to  the 
Protocol  which  submitted  data  by 
March  31, 1993,  was  In  compliance  with 
the  relevant  provisions  and  could  be 
exempt  bom  the  trade  restrictions  until 
the  5th  Meeting  of  the  Parties  when  that 
data  could  be  reviewed.  Fourteen  non- 
Parties  to  the  Montreal  Protocol 


submitted  data  based  on  that  decision. 
Additionally,  eight  non-Parties  to  the 
London  Amei^lment  to  the  Protocol 
submitted  data.  Due  to  the  timing  of 
their  submissions,  EPA  was  not  able  to 
Ust  in  the  proposed  rule  those  countries 
with  interim  status  as  a  Foreign  State 
•not  Party  to  the  Montreal  Protocol  but 
complying  with  Montreal  Protocol  and/ 
or  the  London  Amendment. 

Vn.  Changes  in  Definition  of 
Production 

A.  Definition  of  Production 

In  the  March  18  proposal,  EPA 
proposed  to  define  "production"  as  the 
manufacture  of  a  controlled  substance 
from  any  raw  material  or  feedstock 
chemical,  but  not  to  include:  "(1)  The 
manufacture  of  a  controUed  substance 
that  is  subsequently  transformed;  (2)  the 
reuse  or  recycling  of  a  controlled 
substance;  or  (3)  amounts  that  are 
destroyed  by  the  approved 
technologies."  The  current  definition  of 
"production"  excludes  controUed 
substances  that  are  subsequently 
transformed  and  the  reuse  or  recycling 
of  a  controUed  substance. 

In  today's  rule,  in  response  to  a 
variety  of  comments  to  be  discussed  in 
this  section,  the  definition  of  production 
is  revised  to  mean  "the  manufacture  of 
a  controUed  substance  from  any  raw 
material  or  feedstock,  but  does  not 
include: 

(1)  The  manufacture  of  a  controlled 
substance  that  is  to  be  subsequently 
transformed; 

(2)  The  reuse  or  recycliiii^  of  a 
controlled  substance; 

(3)  The  manufacture  of  a  controlled 
substance  that  is  subsequently 
destroyed  by  one  of  the  five  approved 
technologies,  to  the  extent  that 
destruction  is  considered  to  have 
occurred  under  this  rule;  and 

(4)  Controlled  substances  that  are 
vented  or  spilled  unintentionally." 

Several  commenters  indicated  that 
after  the  phaseout,  production 
allowances  would  no  longer  be  available 
to  produce  controlled  substances 
intended  to  be  transformed  or 
destroyed,  using  the  current  system  of 
expending  production  allowances  and 
applying  to  EPA  to  receive  allowance 
reimbursement  for  controlled 
substances  that  are  transformed.  In 
response  to  those  comments,  along  with 
revising  the  definition  of  production, 
EPA  is  also  revising  its  approach  to 
requiring  production  and  consumption 
allowances.in  cases  where  controlled 
substances  are  to  be  transformed  or 
destroyed. 

Under  today's  rule,  production  and 
consumption  aUowances  are  required 
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only  for  the  "production"  of  controlled 
substances  that  vriU.  result  in  emissive 
uses.  As  a  result,  producers  of  ozone- 
depleting  chemicals  that  are  to  be  used 
as  feedstock  do  not  need  to  expend 
allowances  to  manufacture  these 
chemicals.  That  is  also  true  for 
producers  of  such  substances  that  are 
manufactured  for  production  processes 
that  will  result  in  their  destruction. 
Similarly,  allowances  are  not  required 
when  importing  reused  or  recycled 
substances.  The  changes  in  the 
dehnition  of  production  will  serve  to 
focihtate  business  operations  by 
eliminating  the  need  for  EPA's 
paperwork  related  to  refunding  and 
trading  allowances  in  these  Umited 
situations.  The  Agency  believes  that 
these  changes  will  assist  industry  in 
their  business  operations,  but  have  no 
significant  impact  upon  the  ozone  layer. 

1.  Transformation 

a.  Changes  in  Treatment  of 
Transformation.  Under  the  current 
regulations,  producers  expend 
production  and  consumption 
allowances  when  producing  and 
importers  expend  consimiptlon 
allowances  when  importing  controlled 
ozone-depleting  substances  (except  for 
cari)on  tetrachloride  produced  as  a 
feedstock).  When  the  chemicals  are  sold 
to  a  second  party  and  subsequently 
transformed,  new  allowances  are 
provided  to  that  second  party 
transformer  upon  request.  These 
allowances  are  then  traded  back  to  the 
producing  company  by  the  transforming 
firm. 

Several  commenters,  although 
agreeing  with  the  proposed  definition  of 
production,  Indicated  that  the  current 
administrative  procedures  for  dealing 
with  transformation  and  destruction 
under  the  allowance  system  should  be 
modified.  Since,  only  after  a  company 
transformed  the  controlled  substance 
and  submitted  documentation  to  EPA 
that  transformation  occurred,  would 
EPA  "refund"  those  allowances 
expended,  commenters  indicated  that 
allowances  should  not  be  required  for 
the  production  of  ozone-depleting 
substances  that  are  to  be  transformed  or 
destroyed. 

Commenters  further  Indicated  that 
these  requirements  pose  significant 
burdens  upon  industry.  The  paperwork 
and  staff  time,  both  for  industry  and 
EPA,  to  grant  and  trade  allowances  is 
excessive,  and  it  may  be  months  before 
aproducer  had  allowances  returned. 
The  EPA  recognizes  that  as  the  number 
of  allowances  becomes  smaller  with  the 
annual  reduction  schedule,  producers 
will  become  hard  pressed  for  avcJlable 
allowances.  It  is  not  EPA's  intent  to 


hinder  business  operations  that  are 
allowed  imder  the  Montreal  Protocol 
(i.e.,  production  for  transformation  is 
not  limited).  Finally,  EPA  recognizes 
that  under  the  current  program,  no 
manufacturer  could  produce  past  1995 
except  for  essential  uses  and  exports  to 
'Article  5  countries,  since  no  allowances 
will  be  available. 

Consequently,  EPA's  procedures  of 
the  allowance  system  for  ozone- 
depleting  substances  are  now  changed. 
In  essence,  the  Agency  is  now  extending 
the  system  previously  applicable  only  to 
carbon  tetrachloride  transformation  to 
other  controlled  substances.  Because 
controlled  substances  that  are 
transformed  are  excluded  from  the 
definition  of  production,  producers  that 
transform  or  sell  to  purchasers  that 
transform  do  not  need  allowances  for 
such  production.  Companies  that  buy 
these  chemicals  for  transformation 
purposes  will  no  longer  need  to  request 
allowance  redemptions  once 
transformation  has  occurred,  and  thus 
will  no  longer  need  to  trade  those 
allowances  back  to  the  producers.  This 
change  woiild  be  imperative  once  U.S. 
production  and  imports  of  controlled 
substances  is  fully  phased  out.  Without 
such  changes,  companies  would  be 
imable  to  produce  controlled  substances 
that  were  to  be  transformed  or  later 
destroyed  after  use. 

The  Agency  does  recognize  that  some 
production  may  have  been  intended  for 
emissive  uses  and  allowances 
expended,  to  produce  those  chemicals 
but  they  are  later  transformed.  In  these 
cases,  EPA  intends  to  allow  persons  to 
redeem  those  allowances  where  persons 
certify  that  transformation  has  occurred 
(see  discussion  on  certifications  below). 

b.  Recordkeeping  and  Reporting 
Changes  Relative  to  Transformation.  In 
addition  to  the  simplification  of  the 
program  to  eliminate  the  xmnecessary 
requesting  and  trading  of  allowances, 
EPA  will  require  only  annual  reports 
from  companies  that  transformed  ozone- 
depleting  chemicals.  To  track 
transformation  on  a  quarterly  basis.  EPA 
will  rely  upon  producers'  Quarterly  . 
reports  which  will  record  tne  volume  of 
chemical  sold  for  transformations.  The 
Agency  found  tracking  transformation 
between  producers'  reports  and 
transformers'  reports  mfficult. 
Generally,  chenilcals,  once  produced, 
are  sold,  used,  or  put  Into  inventory.  In 
some  cases,  companies  will  stretch  out 
inventory  over  years.  This  makes  it 
difficult  for  EPA  to  match  production 
Intended  for  transformation  to  when  it 
is  actually  consumed  or  transformed. 
Consequently,  EPA  has  decided  to 
eliminate  the  transformer's  quarterly 
report.  However.  EPA  has  not 


eliminated  recordkeeping  by  companies 
that  consume  these  chemicals  as 
feedstock.  EPA  will  audit  transformers 
to  ensiire  compUance  with  the 
requirements  of  this  regulation. 
Transformers  must  maintain  the 
following  records  as  is  currently 
required  imder  the  existing  program: 
dated  records  of  the  quantity  and  level 
of  each  controlled  substance 
transformed;  copies  of  the  invoices  or 
receipts  documenting  the  sale  or 
transfer  of  the  controlled  substance  to 
the  person;  dated  records  of  the  names, 
commercial  uses,  quantities  of  the 
resulting  chemicals,  and  dated  records 
of  shipments  to  purchasers  of  the 
resulting  chemicals;  dated  records  of  all 
shipments  of  controlled  substances 
received  bv  the  person,  and  the  identity 
of  the  producer  or  importer  of  the 
controlled  substances;  and  dated 
records  of  inventories  of  controlled 
substances  at  each  plant  on  the  first  day 
of  each  quarter. 

Companies  that  purchase  class  I 
controlled  substances  and  then 
transform  those  controlled  substances 
must  report  the  annual  volume 
transformed  within  45  days  of  the  end 
of  the  control  period. 

In  the  case  where  production  and/or 
consumption  allowances  are  expended 
and  the  substance  is  later  transformed, 
a  person  who  transforms  may  receive 
allowances  for  transformation  of 
controlled  substances.  The  person  must 
submit  the  following  information:  the 
identity  and  address  of  the  person  who 
transformed  the  substance;  the  quantity 
and  level  of  controlled  substance 
transformed;  a  copy  of  the  invoice  or 
receipt  docimienting  the  sale  of  the 
controlled  substance;  the  name,  quantity 
and  verification  of  the  commercial  use 
of  the  resulting  chemical  transformed; 
and  signature  of  the  certifying  party. 
The  person  must  also  certify  that  the 
production  of  the  controlled  substance 
expended  either  production  and/ or 
consumption  allowance.  The  Agency 
believes  that  this  information  is 
necessary  to  ensure  that  transformation 
has  occurred. 

2.  Destruction 

9 

In  today's  action,  the  Agency  is 
implementing  in  its  regulation  a  recent 
decision  of  the  Parties  in  Copenhagen 
that  addressed  destruction  (Decision  TV/ 
11),  removing  controlled  substances  to 
be  destroyed  under  certain  conditions 
&t)m  the  definition  of  "production."  As 
will  be  described  below,  EPA  believes 
that  the  implementation  of  this  decision 
Is  consistent  with  House-Senate 
Conference  Report  that  accompanied  the 
Clean  Air  Act  Amendments  of  1990.  and 
will  provide  more  clarity  as  to  the 
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definition  of  production  and  the 
conditions  under  which  destruction  is 
allowed.  Today's  rule  eliminates  from 
the  definition  of  production  those 
ozone-depleting  chemicals  that  are  to  be 
destroyed,  similar  to  the  manner  in 
which  transformation  of  such  chemicals 
falls  outside  of  the  definition  of 
production.  The  Agency  beUeves  that 
this  change  poses  insignificant 
environmental  harm  and  lessens  the 
administrative  burden  of  the  current 
regulation. 

a.  Elimination  of  Coincidental 
Unavoidable  Byproducts  Provision.  As  a 
result  of  actions  by  the  Parties  to  the 
Protocol  regarding  destruction,  the  need 
for  the  current  coincidental  imavoidable 
byproducts  (CUBP)  provision  is 
eliminated.  Under  the  current 
regulations,  that  provision  allows  for  an 
exemption  from  production  restrictions 
for  any  controlled  substance  that  is  a 
coincidental  unavoidable  byproduct  and 
is  subsequently  contained  and 
destroyed  by  the  maximum  achievable 
control  technology,  or  MACT.  With 
today's  rule  eliminating  those  quantities 
of  controlled  substances  destroyed  from 
the  definition  of  production,  the  CUBP 
provision  becomes  imnecessary  and 
duplicative.  Therefore,  as  proposed, 
today's  rule  deletes  the  CUBP  provision 
of  the  ciirrent  phaseout  regulations. 
Commenters  supported  the  striking  of 
the  CUBP  provision,  given  the  treatment 
to  be  afforded  through  the  destruction 
and  insignificant  quantities  (see 
discussion  below)  provisions  outlined 
in  the  proposal  ana  followed  through  in 
today's  final  rulemaking. 

b.  Destruction — Background.  Under 
the  existing  Protocol,  "production"  of 
controlled  substances  is  defined  as  "the 
amoimt  of  controlled  substances 
produced,  minus  the  amount  destroyed 
by  technologies  to  be  approved  by  the 
Parties."  At  the  Fourth  Meeting  of  the 
Parties  to  the  Montreal  Protocol,  the 
Parties  approved  five  destruction 
technologies  to  be  used  for  destroying 
controlled  substances. 

With  the  approval  of  the  five 
destruction  technologies — liquid 
injection  incineration,  reactor  cracking, 
gaseous/fume  oxidation,  rotary  kiln 
incinerators,  and  cement  kilns.  Parties 
to  the  Protocol  can  now  subtract  from 
the  definition  of  production  that  amount 
of  controlled  substance(s)  that  is 
destroyed  by  these  means,  under  certain 
conditions  discussed  below. 

Liquid  injection  incinerators  are 
typically  single-chamber  units  with 
waste  burners.  They  may  also  include 
liquid  injection  stages  of  a  multiple- 
chamber  incinerator.  These  Incinerators 
are  used  to  destroy  wastes  with  a  low 
ash  content  and  can  be  used  to  destroy 


sludge,  slurry,  vapor,  or  combustible 
hquid.  Liquid  wastes  are  burned  in 
suspension  after  being  Injected  through 
burners  and  atomized  to  fine  droplets. 

A  reactor  cracking  process  uses  a 
cylindrical  graphite,  water-cooled 
reactor  and  an  oxygen-hydrogen  burner 
system.  Since  1983,  this  process  has 
treated  waste  gases  resulting  from  the 
production  of  CFCs.  The  gases  are 
converted  to  hydrofluoric  acid, 
hydrochloric  acid,  carbon  dioxide, 
chlorine,  and  water.  The  two  acids  are 
usable  in-house  and/or  marketable,  and 
the  chlorine  is  scrubbed,  leaving  only 
water  vapor,  oxygen,  and  carbon 
dioxide  as  waste  gases. 

Gaseous/fume  oxidation  destroys  - 
waste  vapor  streams,  most  often  volatile 
organic  compounds.  A  combustion 
temperature  of  around  1100  degrees 
centigrade  is  needed  to  destroy  most 
ozone-depleting  compounds.  Acid  gas 
scrubbers  are  required  for  incineration 
of  halogenated  waste  vapors,  such  as 
those  from  controlled  substances.  Fume 
indneretors  can  be  direct  flame 
incinerators,  consisting  of  the 
combustion  chamber  and  a  burner,  or 
recuperative  fume  incinerators  that  use 
heat  exchangers  to  preheat  the  waste 
vapor  feed  stream  or  the  combustion  air. 
Fume  incinerators  are  usually  fotmd  in 
chemical  process  or  manufocturing 
plants. 

Rotary  kiln  Incinerators  can  handle  a 
wide  variety  of  both  solid  and  liquid 
wastes.  Rotary  kiln  incinerators 
typically  have  at  least  two  combustion 
chambers,  the  afterburner  ensuring  that 
complete  combustion  of  exhaust  gases 
takes  place.  Liquid  wastes  can  be  fed 
either  into  the  rotary  Idln  area  or 
directly  Into  the  afterburner  chamber.  If 
fed  into  the  afterburner  chamber,  the 
liquid  is  atomized  in  the  burner  or 
combustion  zone. 

Cement  kilns,  imder  proper  operation, 
can  destroy  most  organic  chemical 
wastes.  Tests  have  been  conducted 
using  CFC-113,  with  a  destruction 
efficiency  of  greater  than  99.99  percent 
demonstrated.  Destruction  of  ozone- 
depleting  substances  in  cement  kilns 
appears  beneficial. 

c.  Definition  of  Destruction/Change  in 
Definition  of  Production.  In  today's 
rulemaking,  the  Agency  defines 
"destruction"  as  "the  expiration  of  a 
controlled  substance  to  the  destruction 
efficiency  actually  achieved,  unless 
considered  completely  destroyed  as 
defined  by  this  section.  Such 
destruction  does  not  result  in  a 
commercially  useful  end  product  and 
uses  one  of  the  following  controlled 
processes.  .  ."The  Agency  believes  it 
has  the  authority  to  develop  this 
definition  to  be  consistent  with  the 


Protocol.  While  section  601  (11)  of  the 
CAA  does  not  reqiiire  EPA  to  exclude 
quantities  of  cobtrolled  substances  that 
are  destroyed  from  the  definition  of 
"production,"  EPA  believes  it  has  the 
discretionary  authority  to  exclude  from 
the  definition  of  "production" 
controlled  substances  that  ere  destroyed 
through  the  use  of  the  technologies 
approved  by  the  Protocol  Parties  at  the 
Copenhagen  meeting.  Section  601  (11) 
provides  that  the  terms  'produce', 
'produced',  and  'production',  refer  to 
the  manufacture  of  a  substance  from  any 
raw  material  or  feedstock  chemical,  but 
such  terms  do  not  include  amounts  of 
substances  that  are  transformed  or 
reused. 

EPA  notes  tiiat  the  Conference  Report 
of  the  1990  Clean  Air  Act  Amendments 
stated  that  the  "conference  agreement 
does  not  include  a  requirement  to 
construe  the  term  'production'  in  a 
manner  consistent  with  the  Protocol. 
The  Protocol's  exclusion  for 
manufactured  substances  that  are 
subsequently  destroyed  is  too  broad  and 
does  not  include  adequate  safeguards  to 
preclude  abuse."  The  Conference  Report 
then  proceeded  to  state  that  "(i]n  the 
course  of  implementing  this  Act, 
however,  EPA  shall  consider  whether  an 
exclusion  will  be  allowed  on  a  case-by- 
case  basis  for  the  manufacture  of 
controlled  substances  that  are:  (1) 
Coincidental,  imavoidable  byproducts 
of  a  manufacturing  process;  and  (2) 
immediately  contained  and  destroyed 
by  the  producer  using  maximum 
available  control  technologies."  EPA 
proceeded  to  establish  a  process  that 
exempted  such  production  as  CUBP,  as 
discussed  above,  in  the  July  30, 1992 
final  rule  (57  FR  33754). 

While  section  601  (11)  of  the  CAA 
does  not  contain  language  requiring 
EPA  to  follow  the  Protocol  in  terms  of 
excluding  destroyed  controlled 
substances  from  production.  It  also  does 
not  contain  language  precluding  EPA 
from  following  the  Protocol  Parties' 
approach  to  destruction.  Moreover,  the 
Conference  Report  assumes  that  EPA 
has  the  authority  to  exclude  quantities 
that  are  destroyed  from  production. 
Otherwise,  Congress  could  not  have 
directed  EPA  to  consider  excluding  only 
certain  types  of  destroyed  production. 
EPA  beheves  that  while  it  is  not 
required  to  follow  the  approach  of  the 
Protocol  Parties  regarding  destruction,  it 
has  the  authority  to  do  so  at  this 

{'uncture  because  the  approach  adopted 
)y  the  Parties,  in  specifically  approving 
the  five  destruction  technologies, 
adequately  satisfies  the  concerns 
expressed  in  the  Conference  Report. 
Those  concerns  were  expressed  at  a 
time  when  it  was  not  known  how  the 
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Parties  would  treat  destruction:  by 
specificaliy  approving  these  five 
technologies,  the  Parties  have  satisfied 
the  concern  of  the  House-Senate 
Conference  Committee  that  the 
Protocol's  exclusion  associated  with 
destruction  is  too  broad.  Furthermore, 
by  requiring  reliable  documentation  of 
the  amount  destroyed,  EPA's 
implementing  regulations  further 
address  the  concerns  raised  in  the 
conference  lansue^e. 

The  Agency  oelieves  that  with  the 
adoption  of  this  definition  of 
destruction,  a  modified  definition  of 
production  consistent  with  the 
Protocol's  decision  to  approve  the  five 
destruction  technologies,  and  the 
recordkeeping  and  reporting 
requirements  described  below,  the 
concern  regarding  destruction  expressed 
in  the  Conference  Report  language  is 
adequately  addressed. 

d.  Treatment  of  Destruction.  Today's 
rule,  with  its  definition  of  destruction, 
treats  destruction  in  a  manner  parallel 
to  the  treatment  of  transformation  in 
this  final  rule.  Those  substances  that  are 
produced  for  use  in  production 
processes  that  result  in  their 
destruction,  using  one  of  the  five 
approved  destruction  technologies,  are 
exempt  bom  the  definition  of 
production.  Therefore,  production  and 
consimiption  allowances  are  not 
reqiiired  for  production  and  importation 
of  controlled  substances  that  are  to  be 
destroyed. 

It  is  important  to  note  that  EPA 
modified  the  method  adopted  in  this 
rule  for  treating  transformation  and 
thus,  destruction,  from  the  proposed 
rule  in  response  to  comments.  While 
producers  or  importers  transforming  or 
destroying  carbon  tetrachloride  would 
not  have  been  required  to  hold 
allowances  to  produce  or  import  under 
the  proposal,  producers  and  importers 
of  other  controlled  substances,  and  non- 
producers  were  required  to  apply  for 
allowance  credits  after  transformation  or 
destruction  had  taken  place.  EPA  made 
this  decision  due  to  the  number  of 
comments  it  received  requesting  this 
treatment.  The  Agency  believes  that  as 
long  as  there  are  adequate  safeguards  to 
ensure  that  the  chemical  is  eventually 
destroyed,  then  this  administrative 
change  would  have  no  impact  on  the 
environment.  The  Agency  has 
acknowledged  that  these  requirements 
would  have  needed  amending  to 
implement  the  complete  phaseout 
successfully.  In  today's  final  rule,  in 
cases  where  the  producer  or  an  importer 
knows  that  any  controlled  substance  is 
to  be  transformed  or  destroyed  by  the 
producer  or  importer  itself  or  by  a  non- 
producer  of  the  controlled  substance. 


that  substance  will  not  fall  under  the 
definition  of  "production"  and 
"consumption,"  negating  the 
requirement  for  production  and/or 
consumption  allowances. 

This  rule  does  allow  persons  other 
than  producers  or  importers  to  receive 
allowances  when  they  destroy  the 
controlled  substance,  Where  allowances 
are  expended  in  producing  a  substance 
that  is  sold  for  emissive  use  and  that 
substance  is  later  destroyed  by  one  of 
the  five  approved  technologies,  the  final 
rule  is  reouiring  that  a  certification  be 
submittea  to  the  Agency  by  the  person 
requesting  the  allowances  who 
destroyed  the  substance  that  allowances 
had  been  expended  for  the  production 
or  import  of  this  controlled  substance. 

The  person  requesting  these 
allowances  should  provide  the 
following  information:  the  identity  and 
address  of  the  person  who  destroyed  the 
substance;  the  name,  quantity  and 
volume  of  controlled  substance 
destroyed;  copy  of  the  invoice  or  receipt 
documenting  the  sale  of  the  controlled 
substance  to  the  person;  and  the 
destruction  unit's  efficiency.  Finally, 
the  person  shall  submit  a  certification 
that  allowances  had  been  expended  for 
the  production  or  import  of  this 
controlled  substance.  The  Agency 
believes  that  this  information,  similar  to 
the  information  required  for  receipt  of 
allowances  for  transformation,  is 
necessary  to  ensure  that  destruction  has 
occurred. 

As  will  be  discussed  below,  EPA  is 
also  requiring  that  each  person  who 
intends  (knowing  at  the  time  of 
purchase)  to  destroy  controlled 
substances  submit  to  the  producer  or 
importer  fi'om  whom  they  purchase 
those  substances  a  verification  that  the 
substances  they  purchase  will  be 
destroyed.  The  purchaser  or  importer 
will  keep  this  verification  on  file.  Also 
discussed  below,  EPA  is  requiring  that 
a  one-time  report  be  submitted  by  those 
who  destroy  controlled  substances, 
stating  the  destruction  unit's  destruction 
efficiency  and  the  methods  used  to 
record  the  volume  destroyed  and  those 
used  to  determine  destruction  efficiency 
as  well  as  other  federal  or  state 
regulations  governing  the  destruction 
technology.  The  combination  of  these 
two  one-time  (unless  information  in 
verification  or  report  changes) 
requirements  will  supply  adequate 
information  to  EPA  and  to  the  producer/ 
importer,  such  that  destruction  can  be 
confirmed.  This  will  minimize  the 
amount  of  information  the  person 
destroying  will  need  to  submit  to  the 
producer/importer  after  substances  are 
actually  destroyed. 


All  companies  that  destroy  class  I 
controlled  substances  must  report 
volume  destroyed  during  the  control 
period  within  45  days  of  the  end  of  the 
control  period. 

A»wiil  be  explained  in  greater  detail 
below,  a  substance  will  be  considered 
completely  destroyed  if  it  is  destroyed 
by  one  of  the  five  technologies  at  a 
demonstrable  destruction  efficiency  of 
98  percent  or  greater.  Substances 
destroyed  by  one  of  the  five 
technologies  at  a  destruction  efficiency 
of  less  than  98  percent  will  be 
considered  destroyed  only  to  that 
percentage;  thus,  only  that  percentage  of 
the  substance  that  is  to  be  destroyed 
will  be  exempt  from  the  definition  of 
production.  The  remaining  percentage 
will  fall  imder  the  definition  of 
production  and  thus  require  production 
and/or  consumption  allowances  to 
produce  or  import. 

This  differs  slightly  from  the 
treatment  of  transformation  in  this  final 
rulemaking,  in  that  substances 
transformed,  meaning  entirely 
consumed  except  for  trace  quantities, 
are  exempt  fi'om  the  definition  of 

{)roduction.  There  are  no  provisions  for 
ess  than  full  transformation,  except  for 
trace  quantities.  A  destruction 
exemption  can  be  obtained,  however, 
for  whatever  p>ercentage  is  demonstrated 
to  be  destroyed  by  one  of  the  approved 
technologies, 

e.  Response  to  Major  Comments.  EPA 
received  numerous  comments  relative  to 
its  proposal  to  grant  credits  or  exempt 
a  controlled  substance  from  the 
definition  of  "production"  for 
destruction  of  the  covered  substances. 
Of  those,  only  one  stated  that  the 
Agency  should  not  grant  such  credits  or 
exemptions.  The  specific  concern  r>f  this 
commenter  centered  around  the 
potential  ability  of  a  company  to 
transfer  production  credits  among 
chemicals.  According  to  the  commenter, 
if  a  company  had  a  surplus  of  one 
substance,  destroyed  that  surplus, 
received  credits,  then  used  those  credits 
to  produce  another  substance,  the 
Agency  could  be  creating  a  disincentive 
to  movjp  out  of  those  substances. 

In  this  final  rulemaking,  EPA  allows 
transfers  of  allowances  to  occur  only 
within  a  Group  (eg..  Group  I,  which 
includes  CFC-11,  -12,  -113,  -114,  and 
-115).  CFC  allowances  could  not  be 
traded  for  halon  credits,  as  this 
commenter  suggested.  (Indeed, 
production  of  halons  will  be  phased  out 
in  1994,  and  therefore,  no  trades  would 
occur  among  individual  halons.) 
Additionally,  all  transfers  of  allowances 
among  chemicals  within  a  group  must 
be  adjusted  according  to  the  ODP  of 
each  substances.  The  Agency  thus 


Federal  Register  /  Vol.  58.  No.  236  /  Friday.  December  10,  1993  /  Rules  and  Regulations     65049 


believes  that,  even  in  the  event  of  an 
unlikely  sc^ario  described  by  the 
commenter,  the  implementation  of  these 
decisions  will  result  in  no 
environmental  damage,  yet  will 
minimize  disruptions  for  companies 
that  require  controlled  substances  past 
the  phaseout  date. 

Companies  will  only  receive  a 
destruction  exemption  for  the  volume  of 
controlled  substances  that  have  been 
destroyed  by  one  of  these  five  approved 
destruction  technologies,  unless  a  98 
percent  or  greater  destruction  efficiency 
is  achieved;  only  tLen  would  a  full 
destruction  exemption  be  granted. 
Because  the  environmental  goal  of  this 
rule,  as  well  as  the  whole  of  title  VI,  is 
to  minimize  and  ultimately  eliminate 
emissions  of  ozone-depleting  chemicals, 
t'eating  destruction  in  the  same  manner 
as  transformation  is  treated  in  this  final 
rule  merely  recognizes  a  process  that 
destroys  potential  emissions  of  these 
substances  consistent  with  these 
environmental  goals. 

The  Agency  received  comments 
claiming  that  it  is  unreasonable  to 
exclude  from  the  definition  of 
destruction  those  processes  where  heat 
or  energy  that  may  be  commercially 
useful  is  produced  as  a  byproduct  of 
destruction.  EPA  agrees.  The  intent  of 
the  destruction  process  is  to  destroy  the 
substance,  for  which  a  byproduct  in  the 
way  of  heat  or  energy  may  be  produced, 
rather  than  production  of  an  end 
product  being  the  goal  of  the  destruction 
activity.  Heat  or  energy  are  in  fact 
potential  byproducts  of  the  process  of 
destruction,  rather  than  end  products  of 
the  substance(s)  itself.  Therefore,  EPA 
does  not  consider  heat  or  energy 
produced  as  a  byproduct  of  destruction 
to  be  considered  an  end  product.  As  a 
result,  the  production  of  heat  or  energy 
as  a  byproduct  of  an  approved 
destruction  technology  under  this 
section  does  not  preclude  the  substance 
or  substances  from  falling  under  the 
definilicn  of  destruction. 

One  commenter  suggested  that  the 
Agency  clarify  that  any  other 
destruction  process  that  is  later 
approved  by  the  Parties  to  the  Protocol 
and  added  to  this  list  of  five  destruction 
technologies  should  also  be  deemed  an 
acceptable  destruction  technology  under 
this  rule.  While  EPA  does  not  believe  it 
appropriate  to  authorize  the  use  of  as 
yet  unapproved  destruction 
technologies,  it  intends  to  propose 
authorizing  use  of  additional 
destruction  technologies  through  future 
rulemakings,  as  such  technologies  are 
approved  by  the  Parties. 

Another  commenter  pointed  out  that, 
although  listed  properly  in  the 
Preamble,  the  regulatory  text  of  this 


rulemaking  listed  the  destruction 
technologies  incorrectly,  spfitting  out 
liquid  injection  incireration  into  two 
technologies — liquid  i  ijection  and 
incineration.  The  regulatory  text  has 
now  been  corrected  to  include  liquid 
injection  incineration  as  one 
technology. 

One  commenter  stated  that  controls  of 
emissions  of  these  substances  by 
product  recovery  devices  should  be 
treated  in  the  same  manner  as 
destruction  via  one  of  these  five 
approved  technologies.  Another 
commenter  stated  ^t  RCRA  boilers  and 
industrial  furnaces  should  also  be 
covered  by  the  exemption.  Both  claimed 
that  the  end  results  would  be 
avoidances  of  emissions.  In  keeping 
with  the  intent  of  Congress,  where 
concerns  centered  aroimd  too  broad  an 
exemption  of  a  substance  from  the 
definition  of  production  as  a  result  of 
destruction,  and  in  maintaining 
consistency  with  the  decision  reached 
by  the  Parties  to  the  Protocol,  the 
Agency  is  today  allowing  destruction 
exemptions  only  for  those  five 
destruction  technologies  approved  by 
the  Parties. 

Another  commenter  requested  that 
EPA  clarify  that  an  incidental  use  of  a 
substance  prior  to  destruction, 
adequately  contained  so  as  to  prevent 
any  emissions,  not  disqualify  it  fi'om 
receiving  destruction  credits/ 
exemptions.  EPA  expects  that  these 
substances  will  be  used  in  a  production 
process  prior  to  being  sent  for 
destruction.  Consequently,  where  uses 
of  a  substance  occur  in  a  contained 
environment  and  that  substance  is 
subsequently  destroyed,  the  destruction 
exemption  described  in  this  section 
would  apply. 

Another  commenter  requested  that 
the  Agency  clarify  that  off-site  disposal 
is  equally  acceptable  in  taking 
advantage  of  this  destruction  credit.  If 
handled  according  to  appUcable 
requirements,  off-site  destruction 
should  ensure  the  same  environmental 
benefits  as  on-site  destruction. 
Consequently,  as  long  as  the 
requirements  of  this  section  are  met, 
including  all  reporting  and 
recordkeeping  requirements,  off-site 
destruction  will  be  treated  in  the  same 
manner  as  on-site  destruction. 

A  commenter  expressed  concern  over 
the  manner  in  which  fugitive  emissions 
are  treated  and  accounted  for.  EPA  has 
not  counted  fugitive  emissions  of 
controlled  substances  in  its  current 
definitions  of  "controlled  substance"  or 
"production."  The  Agency  believes  that, 
with  the  accelerated  phaseout  of  these 
substances,  the  higher  costs  associated, 
and  general  operational  efficiency 


concerns,  producers  and  manufacturers 
have  economiq  incentives  to  reduce 
fugitive  emissions  of  controlled 
substances  to  a  minimum.  Additionally, 
major  sources  under  section  112  of  the 
Clean  Air  Act  will  have  requirements 
imposed  that  will  necessitate 
minimizing  emissions  of  covered 
controlled  substances.  For  these 
reasons,  in  keeping  with  past  practice, 
fugitive  emissions  are  not  included  in 
today's  definitions  of  "controlled 
substance"  or  "production."  If  EPA's 
expectations  turn  out  to  be  wrong,  and 
fugitive  emissions  are  not  kept  to  a 
minimum,  EPA  will  revisit  the  matter  in 
a  subsequent  rulemaking. 

/.  Degree  of  Exemption/Credit 
Afforded  for  Destruction.VndeT  the 
current  regiilations,  companies  could 
only  claim  the  CUBP  exemption  for 
carbon  tetrachloride  and  methyl 
chloroform  destroyed  at  a  99.99  percent 
efficiency.  The  Agency  had  developed 
this  destruction  efficiency  for  these  two 
chemicals,  as  well  as  others,  when  they 
were  characterized  as  hazardous  wastes 
under  40  CFR  343(a)  and  40  CFR 
266.104,  pursuant  to  the  Resource 
Conservation  and  Recovery  Act  (RCRA, 
42  U.S.C.  6901  et  seq).  In  the  July  30, 
1992  rulemaking  for  the  protection  of 
stratospheric  ozone  (57  FR  33754),  the 
Agency  adopted  this  definition  of 
MACT  in  §  82,4(e)(l)(v)  to  exempt  CUBP 
from  production  limits.  However, 
today's  rule  eliminates  the  CUBP 
provision  and  the  Agency  has  now 
focused  on  developing  standards  for 
destruction  of  controlled  substances  in 
order  to  exempt  those  substances  fitim 
the  definition  of  "production,"  making 
use  of  the  Agency's  experiences  with 
MACT  under  the  CUBP  provision, 
■RCRA  regulations,  and  proposed  CAA 
section  112  regulations. 

Under  RCRA,  the  Agency  currently 
requires  that  industries  that  incinerate 
hazardous  waste  covered  by  the  RCRA 
regulations  meet  "at  stack"  standards  of 
99.99  percent,  or  four  nines.  In  addition 
to  these  "at  stack"  standards,  RCRA  also 
establishes  performance  standards  to 
control  fugitive  emissions  of  hazardous 
substances  which  can  occur  at  other 
point  sources,  such  as  waste  storage 
facihties  (§  264.345(d)),  While  there  are 
currently  no  quantified  controls  for  such 
emissions,  EPA  is  developing  such 
standards  for  point  sources  under  the 
CAA  section  112  rule. 

Of  the  substances  regulated  by  RCRA. 
the  only  controlled  substances  covered 
are  methyl  chloroform  and  carbon 
tetrachloride.  The  remaining  controlled 
substances  are  regulated  imder  RCRA 
only  when  they  are  blended  with 
hazardous  waste,  such  as  used  solvents, 
and  incinerated. 


65050      Federal  Register  /  Vol.  58.  No.  236  /  Friday,  December  10,  1993  /  Rules  and  Regulations 


The  Agency  is  today  making  available 
the  granting  of  full  exemption  from 
production,  or  full  allowance  credits, 
based  on  the  destruction  of  controlled 
substances  when  they  are  covered  by. 
and  operated  in  compliance  with,  RCRA 
section  343(a)  and  40  CFR  266.104.  If 
the  Agency  were  to  exempt  from  the 
definition  of  production  only  that 
volume  destroyed,  99.99  percent  in  the 
case  of  ROIA  permitted  facilities,  the 
company  would  never  be  able  to  redeem 
the  frill  amount  of  the  chemical  used, 
and  would  eventually  be  unable  to 
obtain  sxifficient  volumes  to  operate 
efficiently. 

Under  some  situations,  these 
chemicals  are  not  covered  by  RCRA 
regulations,  but  will  be  covered  by 
regulations  to  be  promulgated  under 
section  112  of  the  Clean  Air  Act.  The 
Agency  pubUshed  a  proposed  rule 
(known  as  the  Hazardous  Organic 
NESHAPS  (HON)  rule)  on  December  31, 
1992  (57  PR  62608)  to  implement 
section  112,  stating  that  companies  are 
required  to  control  air  emissions 
occurring  in  chemical  manufacturing 

f)rocesses  to  the  established  MACT 
evels.  The  HON  proposal  covers 
approximately  400  manufacturing 
processes  associated  with  the  Synthetic 
Organic  Manufacturing  Industry 
(SOCMI),  as  well  as  seven  non-SOCMI 
source  categories.  The  Clean  Air  Act 
contained  a  list  of  189  hazardous  air 
pollutants  (HAPS)  of  which  a  portion 
are  known  to  be  emitted  by  the  above 
mentioned  industries.  Of  those  listed, 
the  only  controlled  substances  are 
methyl  chloroform  (MCF),  carbon 
tetradiloride  (CCl4)  and  methyl  bromide 
(listed  as  a  class  I  substance  in  today's 
accelerated  phaseout  rule). 

The  HON  proposal  covers  five  kinds 
of  emission  points  within  such  facilities 
where  these  substances  are  emitted, 
including  process  vents,  wastewater 
streams,  transfer  operations,  storage 
tanks,  and  equipment  leaks.  The  Agency 
proposed  that  each  emissions  source 
would  require  a  "reference  control 
technology"  with  specific  applicability 
criteria,  such  as  a  98%  control 
efficiency  with  vapor  incinerators  for 
process  vents  and  95%  for  storage  tanks. 
The  HON  proposes  performance 
standards  for  operating  the  technologies, 
as  well  as  criteria  for  the  design  of  the 
control  equipment. 

The  Agency  proposed  that  when 
organic  hazardous  air  pollutants  are 
released  through  process  vent  sources, 
companies  may  route  these  emissions  to 
a  gaseous/fume  oxidation  incinerator  for 
destruction.  The  Agency  has  proposed 
that  such  incinerators  operatrwith  an 
efficiency  of  98  percent 


For  the  purposes  of  this  rulemaking, 
the  Agency  estabUshes  that  when  other 
regulations  apply,  such  as  ones 
promulgated  under  section  112  of  the 
Clean  Air  Act,  rather  than  RCRA,  and 
the  98  percent  destruction  efficiency  is 
achieved  by  vapor  incinerators  to  which 
emissions  of  controlled  substances  are 
routed,  the  Agency  will  grant  the  full 
exemption  or  allotment  of  allowances 
for  substances  that  are  destroyed  under 
these  conditions. 

Several  commenters  claimed  that 
there  may  be  situations  whereby  a 
destruction  efficiency  of  at  least  98 
percent  is  achieved  through  one  of  the    - 
approved  destruction  technologies,  but 
the  process  does  not  fall  under  the 
jurisdiction  of  RCRA  or  section  112 
regulations.  In  such  cases,  the 
commenters  argued,  the  full  exemption 
for  destruction  should  be  granted.  EPA 
agrees.  EPA  recognizes  that  there  may 
be  a  situation  in  which,  for  example,  a 
faciUty  in  which  destruction  at  or  above 
a  98  percent  efficiency  level  takes  place 
is  not  a  major  source  and  thus,  is  not 
covered  by  section  112  regulations — nor 
is  it  regulated  imder  RCRA  for  the 
disposal  of  hazardous  wastes.  Therefore, 
if  a  facility  using  one  of  these  approved 
destruction  technologies  does  not  fall 
vdthin  the  jurisdiction  of  RCRA  or 
section  112  regulations,  but  achieves  at 
least  a  98  percent  destruction  efficiency 
and  fulfills  the  requirements  of  this 
section  (which  include  documentation 
of  destruction  efficiency  and  the 
methods  for  determining  that 
efficiency),  a  full  exemption  can  be 
granted  for  destruction. 

Another  commenter  reouested  that 
the  Agency  define  "completely  destroy" 
in  order  to  clarify  situations  in  which 
full  credit  will  be  granted  through 
destruction  of  these  substances. 
Consequently,  EPA  has  added  a 
definition  of  "completely  destroy" 
which  covers  destruction  of  98  percent 
or  greater  of  the  substance  that  is  sent 
for  destruction,  using  one  of  the  five 
approved  destruction  technologies. 

The  Agency  recognizes  that  mese  five 
approved  destruction  technologies, 
although  capable  under  test  situations  of 
destroying  controlled  substances  at  a 
99.99  percent  efficiency  rate,  may  not  be 
as  efficient  as  is  required  for  carbon 
tetrachloride  and  methyl  chloroform 
covered  \mder  either  RCRA  or  the 
proposed  section  112  regulations.  If  the 
destruction  efficiency  in  destroying 
these  controlled  substances,  including 
carbon  tetrachloride  and  methyl 
chloroform,  is  below  98  percent,  then 
EPA  will  exempt  from  production  only 
those  volumes  that  have  indeed  been 
destroyed.  For  example,  if  an  approved 
technology  destroys  only  80  percent  of 


the  chemical,  then  the  Agency  will  only 
exempt  the  portion  destroyed  from  the 
requirement  to  hold  production 
allowances.  Under  such  a  program, 
companies  that  do  not  completely 
destray  their  controlled  substances 
would  be  imable  to  recoup,  through 
allowances,  their  full  volume  of 
controlled  substances  needed  to  operate. 
Once  the  phaseout  occurs,  such 
companies  will  need  to  destroy  close  to 
100  percent  of  the  controlled  substance, 
depending  on  technical  limitations,  in 
order  to  continue  to  operate  at  intended 
capacity. 

g.  Standards  for  Destruction.  In  cases 
where  a  destruction  unit  falls  under  the 
jurisdiction  of  RCRA  or  section  112 
regulations,  standards  are  required  for 
those  units  pertaining  to  destruction 
efficiency,  combustion  efficiency,  flow, 
monitoring,  etc.  For  purposes  of  this 
rulemaking,  those  units  must  fulfill  the 
requirements  of  the  relevant  regulations 
under  which  they  are  otherwise 
regulated:  the  Agency  finds  no  rationale 
for  developing  additional  standards  for 
the  destruction  of  such  controlled 
substances  in  these  regulations. 

In  cases  where  a  destruction  unit  is 
not  covered  by  one  of  these  other 
regulations,  consistent  with  the  decision 
of  the  Parties  to  the  Protocol,  the 
Agency  encourages  the  adoption  of  the 
minimum  standards  and  subsequent 
recordkeeping  requirements  set  forth  in 
chapter  5.5  of  the  Ad-Hoc  Technical 
Advisory  Committee  on  DDS 
Destruction  Technologies  as  the 
minimum  requirements  to  be  met  under 
this  section.  The  Ad-Hoc  Technical 
Advisory  Committee  on  ODS 
Destruction  Technologies  presents  a  list 
of  minimum  standards  for  pollutants 
emitted  during  destruction  with  stack 
concentrations  for  hydrochloric  acid, 
hydrofluoric  acid,  particulate,  and 
carbon  monoxide. 

The  report  entitled,  Ad-Hoc  Technical 
Advisory  Committee  on  ODS 
Destruction  Technologies,  also 
recommends  that  atmospheric  releases 
of  controlled  substances  shall  be 
monitored  at  all  facilities  with  air 
emissioh  discharges.  For  controlled 
substances,  this  report  recommends  use 
of  flow  meters  or  continuously 
recording  weighing  equipment  for 
individual  containers.  The  Agency 
recognizes  that  flow  meters  are  not 
always  compatible  with  certain 
equipment.  However,  EPA  requires  that 
a  means  be  available  with  which  to 
monitor  potential  releases  and  actual 
destruction.  Therefore,  where  flow 
meters  or  continuously  recording 
weighing  equipment  is  not  feasible,  at  a 
minimuni,  containers  are  to  be  weighed 
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["full"  and  "empty"  to  establish 
quantities  destroyed. 
r  h.  Comments  on  Reporting  and 
'Recordkeeping  Associated  with 
pestniction.  The  Agency  is  requiring, 
tonsistent  with  the  proposal,  that 
producers  or  importers  of  controlled 
Substances  for  use  in  a  production 
process  that  will  result  in  destruction. 
Using  one  of  the  approved  technologies, 
maintain  dated  records  of  the  quantity 
pf  controlled  substances  produced  and 
iold  for  use  in  processes  that  result  in 
destruction,  and  any  applicable 
verifications  from  purchasers  that  the 
^ubstance  is  to  be  destroyed.  The 
Agency  requires  this  recordkeeping  in 
Order  to  verify-  exemptions  from 

I  reduction  due  to  destruction. 
Also  consistent  with  the  proposal, 
reducers  and  importers  of  controlled 
Substances  must  report  to  the  Agency 
tie  amount  of  that  substance  sold  to 
each  person  who  then  subsequently 
destroys  the  chemical  and  any 
apphcable  certification  showing  that  the 
purchaser  of  the  controlled  substance 
intends  to  destroy  the  chemical. 

Companies  that  both  produce 
controlled  substances  and  destroy  those 
same  substances  must  report  the  volume 
destroyed  on  their  quarterly  production 
report  in  a  manner  similar  to  that 
required  for  transformation.  The  final 
rule  requires  the  same  recordkeeping  of 
persons  who  purchase  controlled 
substances  and  subsequently  destroy 
them  as  those  outlined  in  the  proposal. 

The  Agency  received  comments 
expressing  concern  that  IRS  certificates 
Indicating  feedstock  use  do  not  address 
the  issue  of  destruction,  making  the 
certificates  meaningless  as  a  reporting 
requirement  for  destruction.  None  of  the 
IRS  certificates  relating  to  controlled 
substances  require  information  on  those 
substances  intended  to  be  destroyed  or 
actually  destroyed.  Consequently,  these 
certificates  are  useful  for  substances  to 
be  transformed,  but  not  for  those  to  be 
destroyed.  As  a  result,  EPA  is  requiring 
purchasers  who  intend  to  destroy 
controlled  substances  to  provide 
producers  or  importers  from  whom  they 
purchase  a  one-time  verification  (unless 
any  aspect  of  the  information  in  the 
verification  changes,  thus  requiring  a 
revision)  that  includes  the  following 
information:  the  identity  and  address  of 
the  person  intending  to  destroy  the 
substance;  indication  of  whether  those 
controlled  substances  wall  be 
completely  destroyed,  as  defined  in 
§  82.3  of  this  rule,  or  less  than 
completely  destroyed,  in  which  case  the 
destruction  efficiency  at  which  such 
substances  will  be  destroyed  must  be 
included;  period  of  time  over  which  the 
person  intends  to  destroy  controlled 


substances;  and  signature  of  the 
certifying  party.  The  Agency  believes 
that  this  information,  similar  to  the 
information  required  for  receipt  of 
allowances  for  transformation,  is 
necessary  to  ensiue  that  destruction  will 
occur.  Without  such  verification 
information,  a  determination  that  the 
substances  are  to  be  destroyed  and  that 
the  producer  is  thus  able  to  avoid 
expending  production  allowances  for 
such  substances  would  not  be  possible. 
Companies  that  purchase  controlled 
substances  that  are  subsequently 
destroyed  must  keep  the  following 
records:  the  identity  and  address  of  the 
person  destroying  the  substance;  the 
quantity  and  level  of  controlled 
substance  destroyed;  a  copy  of  the 
invoice  or  receipt  documenting  the  sale 
of  the  controlled  substance;  dated 
records  of  substance  received  by  the 
person  and  the  identity  of  the  person 
from  whom  the  controlled  substance 
WIS  purchased;  dated  records  of 
inventories  of  controlled  substances^at 
each  plant  on  the  first  day  of  each 
quarter;  and  a  copy  of  the  certification 
of  intent  to  destroy,  if  applicable. 

Several  commenters  stated  that  the 
proposed  reporting  and  recordkeeping 
requirements,  complemented  by  the 
recordkeeping  requirements  of  other 
applicable  regulatory  regimes,  would 
suffice  for  purposes  of  this  section,  and 
that  more  detailed  requirements  than 
what  was  proposed  would  be 
duphcative  and  imnecessary.  As 
discussed  above,  these  approved 
destruction  technologies  are  often 
regulated  under  other  statutes,  such  as 
RCRA,  or  are  expected  to  be  regulated 
under  section  112  of  the  Clean  Air  Act. 
The  implementing  regulations  for  these 
statutes  have  detailed  recordkeeping 
and  reporting  requirements  to  ensure 
that  destruction  has  taken  place.  The 
Agency  agrees  and  believes  that  these 
regimes  provide  adequate  standards  as 
well  as  recordkeeping  requirements;  the 
Agency  beUeves  that  the  recordkeeping 
information  outlined  in  the  paragraph 
above  would  be  maintained  in  response 
to  these  various  recordkeeping 
requirements.  At  a  minimum,  regardless 
of  the  regime  under  which  a  facility  is 
regulated,  the  recordkeeping  and 
reporting  requirements  outlined  in  this 
section  are  necessary  in  order  to 
determine  compliance  with  this  final 
rule. 

The  Agency  requested  comments  in 
the  proposal  on  whether  all  companies 
that  intend  to  destroy  controlled 
substances  should  submit  a  one-time 
report  to  the  Agency  describing  their 
methods  used  to  record  the  volume 
destroyed  and  to  determine  destruction 
efficiency  ratings.  Two  comments 


received  by  the  Agency  supported  the 
one-time  reporting  of  ^ese  methods. 
One  commenter  stated  that  the  Agency 
should  ask  for  the  volume  destroyed  but 
not  the  method  used  in  making  that 
determination.  EPA  beUeves  that  in 
order  to  judge  adequately  whether  the 
reported  volume  destroyed  is  accurate, 
it  must  know  the  destruction  efficiency 
and  understand  the  method  that  is  used 
to  determine  volume  and  degree  of 
destruction.  Therefore,  EPA  will  require 
the  one-time  report  on  the  unit's 
destruction  efficiency,  and  the  methods 
used  to  record  volume  destroyed  and  to 
determine  destruction  efficiency  rating. 

The  Parties  to  the  Protocol  in 
Copenhagen  agreed  that  all  Parties  were 
to  submit  annual  data  on  ozone- 
depleting  chemicals  destroyed.  To 
comply  with  this  agreement,  the  Agency 
requires  an  annual  reporting 
requirement  that  all  persons  who 
destroy  Class  I  and  Class  n  chemicals 
report  to  EPA  the  volume  destroyed  if 
such  a  report  had  not  been  submitted  to 
the  Agency  by  the  end  of  120  days  after 
the  effective  date  of  this  rule. 

Another  commenter  that  produces 
controlled  substances  only  as  CUBPs 
stated  that  the  recordkeeping  required 
under  the  destruction  provision  is  more 
burdensome  than  the  recordkeeping  for 
CUBP  production.  EPA  clarifies  in  this 
response  that  the  producer  of 
coincidentally  produced  byproducts 
would  fall  outside  of  the  allowance 
requirements  through  either  the 
insignificant  quantity  exemption  of  this 
section  or  due  to  the  destruction  of  that 
which  is  produced.  EPA  believes  that 
the  recorokeeping  and  reporting 
requirements  associated  with  the 
destruction  exemption  are  minimal  and 
not  overly  burdensome  to  a  producer  of 
coincidentally  produced  byproducts. 
Therefore,  EPA,  with  this  rule, 
establishes  the  reporting  and 
recordkeeping  requirements  as  proposed 
for  controlled  substances  that  are 
destroyed. 

3.  Spills.  The  definition  of  production 
in  both  the  current  rule  and  the 
proposed  regulations  accompanying  the 
March  18  proposal  includes  spilled  or 
vented  controlled  substances  equal  to  or 
in  excess  of  one  hundred  pounds  per 
event. 

The  Agency  received  a  niunber  of 
comments  on  this  aspect  of  the 
definition  of  production.  Allowances 
are  currently  required  in  cases  of  a  spill 
or  venting  that  exceeds  100  pounds. 
Commenters  requested  that  EPA  delete 
this  part  of  the  definition  of  production. 
F*roducers  of  ozone-depleting  substances 
who  currently  hold  allowances 
indicated  that  this  provision  may  place 
companies  in  non-compUance  after  the 
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phaseout.  tince  allowuicas  to  cover 
spills  would  not  be  available.  Oooe  the 
pna$eout  U  completed,  there  will  be  no 
meant  by  which  to  comply  with  this 
requirement.  Furthermore,  commenter^ 
indicated  that  this  provision  does  not 
allow  for  unusual  circumstances.  For 
example,  a  company  that  needs  to 
quickly  and  safely  shut  down  a 
manufacturing  process  may  need  to  vent 
controlled  substances.  Commenters 
suggested  that  the  Agency  should  rely 
on  emission  reduction  rules 
promulgated  under  other  authority  by 
EPA  to  deal  with  venting  or  spill 
situations,  rather  than  the  "zero 
emission"  program  that  would  be  in 
place  after  the  phaseout. 

The  Agency  agrees  that  requiring 
allowances  for  vents  and  spills  over  100 
pounds  would  lead  to  unintentional 
noncompliance  following  the 
production  phaseout,  since  allowances 
will  no  longer  be  available.  With  this 
action.  EPA  is  deleting  spills  firom  the 
definition  of  production.  Therefore, 
allowances  will  not  be  expended  in 
ca.ses  of  spills  or  venting  of  any  amount. 
Spills  had  been  included  in  the 
definition  of  production  to  limit  release 
of  ozone-depleting  chemicals.  EPA 
believed  that  companies  could  avoid 
compliance  action  by  the  Agency  if  they 
over-prodiiced  and  then  spilled  this 
excess  production.  Although  such 
action  is  still  possible,  the  Agency  is 
beginning  to  address  these 
implementation  issues  in  preparation 
for  the  phaseout  With  the  phaseout. 
companies  would  not  be  placed  in 
situations  where  they  would  over- 
produce. Once  the  phaseout  occurs, 
companies  will  only  produce  for 
exempted  uses.  However,  the  Agency 
requires  in  today's  rule  that  companies 
keep  records  of  spills  in  excess  of  100 
pounds.  EPA  will  monitor  the  frequency 
of  spills  through  plant  inspections  and 
Section  114  information  requests  when 
appropriate. 

While  the  purpose  of  the  definition  of 
production  is  not  to  control  vents  and 
spills,  but  to  determine  the  need  for 
allowances  for  production  of  controlled 
substances,  EPA  agrees  with 
commenters  that  other  existing  and 
proposed  EPA  regulations  governing 
controls  of  spills  and  venting  are 
designed  to  provide  control  of  such 
emissions.  Ilia  Agency  believes  that  the 
proposed  Hazardous  Organic  National 
Emission  Standard  for  Hazardous  Air 
Pollutants  (HON)  authorized  under 
section  112(d)  of  the  Clean  Air  Act  will 
be  an  appropriate  mechanism  for 
controlling  venting  of  several  of  these 
substances.  These  regulations  are  to  be 
published  by  EPA  in  early  1994. 
Furthermore,  current  regulations 


goveining  the  accidental  release  of 
chemicals  are  designed  to  require 
appropriate  action  in  the  event  of  spills. 

B.  Imports 

In  this  final  rule,  EPA  is  modifying 
the  requirements  of  allowances  for 
imports  to  make  them  consistent  with 
the  requirements  of  production 
allowances  established  in  this  rtde. 
Under  the  system  currently  in  place, 
importers  expend  consumption 
allowances  to  import  controlled 
substances  intended  for  transformation, 
and  to  import  used  or  recycled 
controlled  substances.  However,  under 
the  regulations  promulgated  with 
today's  notice,  importers  will  not  need 
to  expend  consumption  allowances  for 
controlled  substances  intended  for 
transformation  or  destruction,  or  for 
ozone-depleting  substances  that  are 
used  or  recycled.  Several  commenters 
requested  this  change  to  ensure 
consistency  in  the  treatment  of 
chemicals  that  are  produced  and 
chemicals  that  are  imported.  In 
addition,  transformers  or  destroyers  of 
imports  for  which  consumption 
allowances  were  e.xpended  may  redeem 
consumption  allowances  and  trade  them 
back  to  the  importer. 

C.  International  Issues 
1.  Exports 

Under  current  regulations,  there  is  no 
distinction  made  between  exports  for 
emissive  uses  and  exports  for 
transformation.  Commenters  have  noted 
that  uxuier  current  regulations,  these 
substances  will  no  longer  be  able  to  be 
produced,  despite  an  intent  to  transform 
or  destroy,  since  there  will  be  no 
allowances  available  after  the  phaseout. 
These  commenters  claim  that  this 
situation  could  severely  affect  tlie  U.S. 
global  market  for  feedstock,  since 
several  class  I  chemicals  are  feedstocks 
in  production  of  alternatives.  Without 
this  change,  commenters  claim  that 
many  producers  would  be  shut  out  of 
the  international  markets. 

Nevertheless.  EPA  recognizes  that- ' 
industry  must  ensure  that  adequate 
controls  are  in  place  to  verify  that  the 
export  is  indeed  transformed  or 
destroyed.  Tracking  and  verifying  that 
exports  are  transformed  or  destroyed 
proves  to  be  much  more  difficult  than 
for  imports  and  domestically  produced 
and  sold  controlled  substances. 
Consequently,  EPA  retains  its  current 
process  for  handling  exports. 
Allowances  will  be  required  for  all 
exports  regardless  of  whether  they  are 
bound  for  emissive  uses  or 
tiansformation  or  destruction.  However. 
EPA  recognises  the  problems  that  this 


system  would  impose  upon  exp>orters 
after  the  phaseout  in  1996.  Therefore, 
the  Agency  intends  to  issue  a 
supplemental  rule  prior  to  the  phaseout 
of  class  I  chemicals  scheduled  for  the 
end  of  1^95  under  this  rule,  in  order  to 
address  issues  involving  allowances  for 
exports. 

2.  Transfers  of  Production  Rights 
Between  Nations 

The  phaseout  regulations  currently  in 
effect  provide  for  the  granting  of 
production  allowances  commensurate 
with  any  production  rights  transferred 
by  foreign  companies  to  companies  in 
the  United  States.  However,  under  the 
existing  regulations,  consumption  rights 
are  not  also  granted  as  a  part  of  these 
trades.  Under  the  existing  program,  EPA 
only  granted  production  allowances 
because  consimiption  allowances  would 
be  redeemed  after  production  had  been 
exported.  The  Agency  had  used  this 
mechanism  to  ensure  that  the 
production  had  in  feet  been  exported 
This  approach  was  reasonable  prior  to 
the  adoption  of  the  phaseout  schedule. 
However,  EPA  recognizes  that  as  the 
United  States  approaches  the  phaseout 
date,  consumption  allowances  will 
become  more  limited  and  companies 
may  be  unable  to  wait  until 
consumption  allowances  are  redeemed 
for  the  export.  Commenters  have 
indicated  that  these  provisions  make  the 
trading  of  production  rights  from  foreign 
countries  to  companies  in  the  U.S.  of 
little  if  any  use,  because  both 
production  and  consumption 
allowances  are  required  in  order  to 
produce  controlled  substances  for 
domestic  consumption. 

In  response  to  tnis  concern,  the 
Agency  will  grant  consumption 
allowances  equal  to  the  level  of 
production  allowances  for  a  trade  from 
another  Party  to  the  Protocol.  The 
company  receiving  these  allowances 
must  certify  that  this  production  is 
intended  for  export.  However,  when  the 
United  States  trades  production  to 
another  country.  EPA  will  only  Idwer 
the  production  allowances  for  the 
company  involved  in  the  trade.  The 
corresponding  consimiption  allowances 
would  be  retained  in  order  to  be  used 
to  import  the  production  transferred 
abroad. 

D.  Insignificant  Quantities 

In  today's  action,  the  Agency  is 
implementing  in  its  regulation  a  recent 
decision  of  the  Parties  in  Copenhagen 
that  addressed  "insignificant  quantities" 
(Decision  rV/12).  Today's  rule  exempts 
from  the  definition  of  "controlled 
substance"  a  substance  produced  in 
"insignificant  quantities."  The  Agency 
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1  relieves  that  this  change  poses 
insignificant  environmental  harm  and 
lessens  the  administrative  burden  of  the 
Current  regulation  and  thus  changes  its 
definition  of  controlled  substance  in 
today's  rule  to  exempt  insignificant 
quantities. 

i.  Insignificant  Quantities  of  Substances 
(pther  Than  Methyl  Bromide 

I  EPA  is  also  implementing  the  Parties' 
decision  on  insignificant  quantities. 
During  the  Fourth  meeting  of  the  Parties 
to  the  Montreal  Protocol  held  in 
Copenhagen  November  23-25, 1992,  the 
I'arties  approved  a  decision  (Decision 
712)  stating  that  the  definition  of 
controlled  substance"  will  not  include 
significant  quantities  of  those 
ubstances  under  certain  conditions, 
pecifically,  it  stated  that  in  the 
llowing  situations,  insignificant 
uantities  of  controlled  substances  shall 
ot  be  considered  to  be  covered  by  the 
efinition  of  "controlled  substances": 

insignificant  quantities  originating 
om  inadvertent  or  coincidental 
reduction  during  a  manufacturing 
rocess;  or, 

insignificant  quantities  originating 
om  use  of  controlled  substances  as 
rocess  agents  (including  unreacted 
dstocks)  which  are  present  in 
chemical  substances  or  products  as  trace 
iknpurities. 

J  Since  these  activities  are  excluded 
ftom  the  definition  of  controlled 
Substances,  and  thus  could  not  be 
Counted  against  production  or 
Qonsumption,  production  and 
[ionsumption  allowances  are  not 

K quired  in  order  to  produce  or  import 
ese  substances. 

In  either  of  these  situations,  the 
arties  recognized  that  insignificant 
uantities  of  controlled  substances  may 
suit  or  remain  in  a  product  after 
recessing.  In  taking  this  decision,  the 
■parties  understood  that  the  existence  or 
:reation  of  controlled  substances  in 
these  contexts  were  an  essential 
aonsequence  of  continued  production  of 
i^arious  products  (Section  2.10.4,  UNEP 
report  of  the  Technology  and  Economic 
Assessment  Panel),  were  likely  to  be 
insignificant  in  quantity,  and  in  fact, 
had  not  heretofore  been  included  in  the 
efinition  of  controlled  substance,  or 
aken  into  accoimt  by  countries  in  their 
mplementation  of  the  current 
efinition.  Thus,  the  decision  clarified 
the  fact  that  CFCs  and  other  compounds 
covered  by  the  Montreal  Protocol  as 
controlled  substances  that  are  created  or 
found  in  these  contexts  are  not  included 
within  the  scope  of  the  Protocol's 
definition  of  controlled  substance. 
■Nevertheless,  the  Decision  calls  on  the 


Parties  to  endeavor  to  take  steps  to 
minimize  such  emissions. 

Pursuant  to  the  decision  of  the  Parties 
and  comments  received  supporting  this 
proposed  action,  EPA  today  is 
exempting  fi-om  the  definition  of 
"controlled  substances"  insignificant 
quantities  of  controlled  substances  that 
originate  from  inadvertent  or 
coincidental  production  during  a 
manufacturing  process,  from  unreacted 
feedstock,  or  from  their  use  as  process 
agents  and  residual  presence  in 
chemical  substances  or  products  as  trace 
impurities.  This  exemption  will  apply 
so  long  as  the  substances  produced  in 
this  manner  are  not  themselves,  as 
distinct  products,  offered  for 
commercial  sale. 

One  commenter  asked  for  clearer 
language  explaining  inadvertent 
production.  EPA  interprets  inadvertent 
production  to  be  production  that  occurs 
unintentionally  as  a  result  of  a  chemical 
reaction  in  the  production  process. 
Because  the  production  is  inadvertent, 
the  substance  itself  is  neither  made  for. 
nor  offered  for,  commercial  sale. 
Inadvertent  production  occurs  in  small 
quantities,  since  production  of 
inadvertent  substances  constitutes 
inefficiencies  in  the  production  process 
and  manufacturers  work  to  keep  such 
inadvertent  production  to  a  minimum. 

EPA  carefully  considered  the 
environmental  implications  of  this 
decision  and  its  relationship  to  current 
regulations.  First,  as  it  relates  to 
environmental  protection,  EPA  studied 
available  information,  and  has 
determined  that  the  quantities  of 
controlled  substance  emissions 
associated  with  the  above  noted 
situations  are  small.  Estimates  indicate 
that  they  are  on  the  order  of  500  ODP- 
weighted  metric  tons  worldwide.  In  the 
U.S.,  in  many  cases,  these  small 
emissions  are  reduced  even  further  by 
regulatory  treatment  under  other  EPA 
requirements.  An  example  of  the  size  of 
related  production  can  be  found  in  trace 
impiurities  of  carbon  tetrachloride 
remaining  in  finished  products  made  in 
the  U.S.  This  residual  is  estimated  to 
amount  to  32  metric  tons  per  year. 
Levels  of  inadvertent  production  of 
controlled  substances  are  also  very 
small.  For  example,  some  carbon 
tetrachloride  is  produced  during  the 
manufacture  of  chloroethanes.  The 
worldwide  estimate  of  levels  expected 
to  be  emitted  during  these  processes  are 
estimated  to  be  on  the  order  of  100-200 
ODP  MT.  However,  carbon  tetrachloride 
produced  in  this  manner  is  generally 
not  emitted;  rather  it  is  recycled  within 
the  plant,  or,  as  required  by  RCRA, 
destroyed  by  an  appropriate  technology. 
A  further  factor  which  will  help  to 


reduce  related  emissions  is  the  phaseout 
itself.  By  the  year  2000,  emissions  from 
these  situadons  are  expected  to 
constitute  less  then  .1%  of  the  amount 
of  controlled  substances  produced  in 
their  baseline  year.  The  realization  of 
the  small  quantities  involved  was  a 
factor  in  the  Parties  decision  to  exclude 
the  insignificant  quantities  resulting 
from  these  processes  from  the  definition 
of  controlled  substances.  (UNEP  OzL 
Pro.  4  CRP  2ter). 

Regarding  present  regulatory 
treatment.  §  82.4(e)  of  EPA 's  current 
regulations  provided  an  exemption  from 
control  for  Group  IV  or  V  substances,  if 
those  substances  were  produced  as  a 
coincidental  unavoidable  byproduct  of  a 
manufacturing  process,  and  were 
immediately  contained  and  destroyed. 
In  light  of  the  regulations  EPA  is 
promulgating  today  concerning 
incidental  production  and  destruction, 
EPA  is  today  repealing  the  current 
requirements  of  §  82.4(e),  effective  with 
the  1994  control  period.  This  action  is 
being  taken  to  align  EPA  regulations 
with  Montreal  Protocol  requirements 
that  will  be  adhered  to  internationally, 
and  to  eliminate  the  ambiguity  of 
certain  situations  that  may  or  may  not 
have  met  the  requirements  of  §  82.4(e}. 

With  this  rule,  all  companies  that 
meet  these  conditions  are  exempt  &x)m 
production  and  consumption  control 
and  do  not  need  to  file  exemption 
requests.  Finally,  it  fashions  a  more 
workable  allowance  system  that  will  be 
necessary  as  the  U.S.  moves  forward 
toward  a  more  rapid  phaseout. 

One  commenter  expressed  concern, 
given  the  ehmination  of  the 
coincidental  unavoidable  byproduct 
provision,  that  no  guidance  is  given  for 
what  constitutes  an  insignificant 
quantity.  EPA  clarifies  in  this  response 
that  the  producer  of  coincidentally 
produced  byproducts  would  either  fall 
outside  of  the  allowance  requirements 
through  the  insignificant  quantity 
exemption  of  this  section  or  due  to  the 
destruction  of  that  which  is  produced. 
While  the  Agency  believes  that  a 
specific  number  or  percentage  that 
constitutes  an  insignificant  quantity 
cannot  be  defined  in  terms  of  volume  or 
concentration  for  all  instances,  those 
coincidentally  produced  byproducts 
that  fall  outside  of  the  insignificant 
quantity  realm  as  determined  by  the 
commenter  can  be  exempted  from  the 
definition  of  production  as  a  result  of 
destruction  of  the  byproduct. 

In  takipg  these  actions.  EPA  is 
mindful  of  the  portion  of  the  Parties' 
decision  that  urges  all  Parties  to  take 
steps  to  minimize  emissions  associated 
with  inadvertent  and  trace  quantity 
production.  In  this  regard.  EPA  reserves 
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the  right  to  implement  measures  to 
reduce  such  emissions  in  the  event  it 
finds  that  they  are  or  have  become 
significant. 

In  conclusion,  today's  rule,  in 
implementing  the  decision  of  the  Parties 
to  the  Protocol  on  insignificant 
quantities,  removes  from  the  definition 
of  "controlled  substance"  those 
substances  that  are: 

•  insignificant  quantities  originating 
from  inadvertent  or  coincidental 
production  during  a  manufacturing 
process:  or 

•  insignificant  quantities  originating 
from  use  of  controlled  substances  as 
process  agents  (including  uiueacted 
feedstocks)  which  are  present  in 
chemical  substances  or  products  as  trace 
impurities. 

2.  Insignificant  Production  of  Methyl 
Bromide 

Several  commenters  noted  that  in  the 
preamble  to  the  proposed  rulemaking, 
EPA  misstated  that  methyl  bromide  was 
inadvertently  produced  in  the 
production  of  f>olyethylene.  In  fact, 
methyl  bromide  is  an  inadvertent 
byproduct  of  the  manufactiue  of 
terephthalic  add  (TPA)  and  dimethyl 
terapthalate  (DMT),  feedstocks  wiiidi 
are  used  in  the  production  of 
polyethylene  terephthalate. . 

While  supporting  EPA's  proposal  to 
exempt  inadvertent  production  of 
methyl  bromide  from  the  definition  of 
controlled  substances,  one  commenter 
disagreed  with  EPA's  conclusion  that 
"substantial"  emissions  of  methyl 
bromide  are  inadvertently  produced 
during  the  manufacture  of  TP A/DMT. 
This  commenter  noted  that  emissions  of 
methyl  bromide  during  the  production 
of  these  chemicals  ranges  from  .0001  to 
.0007  pounds  of  TPA/DMT  produced, 
making  them  non-substantial.  On  the 
other  hand,  one  commenter  noted  that 
inadvertent  methyl  bromide  emissions 
reported  to  the  toxic  release  inventory 
shovred  that  byproduct  emissions  in 
1990.  which  can  also  come  from  methyl 
bromide  manufacturing,  totaled  over  1.5 
million  pounds,  and  therefore,  should 
not  be  exempted  from  control  as  an 
insignificant  quantity. 

EPA's  statement  in  the  proposal 
regarding  the  magnitude  of  emissions  of 
methyl  bromide  are  produced  stemmed 
from  the  total  quantity  of  related 
emissions.  Data  provided  from  the  3 
domestic  manufacturers  of  TPA/DMT 
which  emit  methyl  bromide  estimated 
1990  methyl  bromide  emissions 
amounted  to  2.5  million  pounds.  EPA 
will  continue  to  work  with  the  industry 
to  reduce  these  emissions  and  to 
monitor  these  emissions  to  determine  if 


regulatory  action  is  needed  in  the 
futura 

As  noted  in  the  coounents  of  several 
TPA/DMT  producers,  the  3  domestic 
producers  of  TPA/DMT  have  committed 
to  achieve  a  20%  plus  reduction  in  their 
emissions  by  1997,  and  an  85%  plus 
reduction  by  2000.  Several  commenters 
noted  the  cost  of  requiring  industry  to 
make  these  reductions  using  presently 
available  technology.  Given  the  fact  that 
the  rules  being  promulgated  today  do 
not  require  any  reductions  in  methyl 
bromide  emissions  until  the  year  2001, 
and  the  industry  has  committed  to  make 
short  term  reductions.  EPA  believes  that 
it  is  prudent  to  let  industry  investigate 
new  and  innovative  measures  which 
will  allow  it  to  meet  this  commitment 
at  the  lowest  possible  costs.  EPA  will, 
however,  continue  its  discussion  with 
this  industry  in  order  to  monitor, 
carefully,  progress  toward  their 
commitment.  EPA  is  committed  to 
taking  necessary  actions  to  ensure  that 
related  emissions  are  indeed 
insignificant 

Several  commenters  noted  that  equity 
dictated  that  similar  commitments  to 
reduce  inadvertent  production  of 
methyl  bromide  should  be  made 
globally  to  ensure  that  US  manufactures 
are  not  put  at  a  competitive 
disadvantage  for  having  to  comply  with 
these  provisions.  The  EPA  will  help  to 
ensure  that  this  matter  is  considered  by 
the  Parties  to  the  Protocol  in  a  manner 
which  preserves  the  lead  time  which 
will  be  useful  in  the  investigation  of 
technological  reduction  options. 

Vm.  Other  Issues 

A.  Definition  of  Importer 

The  March  18  Notice  proposed  a 
revision  to  the  definition  of  "importer" 
to  include  the  actual  owner,  the 
consignee,  and  the  transferee  of  the 
import.  The  Agency  proposed  this 
revision  to  ensure  Uiat  requirements 
imposed  on  importers  affected  the 
parties  most  directly  responsible  for  the 
import. 

EPA  proposed  to  define  "Importer"  to 
mean  any  person  who  imports  a 
controlled  substance,  or  a  controlled 
product  into  the  United  States. 
"Importer"  includes  the  person 
primarily  liable  for  the  payment  of  any 
duties  on  the  merchandise  or  an 
authorized  agent  acting  on  his  or  her 
behalf.  The  term  could  also  include,  as 
appropriate: 

(1)  The  consignee; 

(2)  The  importer  of  record; 

(3)  The  actual  owner;  or 

(4)  The  transferee,  if  the  right  to  draw 
merchandise  in  a  bonded  warehouse  has 
been  transferred. 


Several  commenters  stated  that  this 
definition  was  unsatisfactory  because  it 
continued  to  list  "importers  of  record" 
as  legally  responsible  for  conforming  to 
the  regulations.  The  commenters  were 
conceffied  that  since  custom  brokers 
often  act  as  importers  of  record,  they 
would  be  legally  hable  transactions.  The 
commenters  boheved  that  brokers,  since 
they  act  solely  for  the  purpose  of 
facilitating  the  entry  of  goods,  should  be 
exempted  from  liability  in  cases  where 
they  are  acting  as  an  importer  of  record. 
Commenters  further  suggested  that 
customs  brokers,  even  when  they  are 
"importers  of  record."  are  financially 
uninterested  parties  in  those  instances 
where  they  are  merely  acting  as  nominal 
importers. 

The  commenters  also  suggested  that, 
as  an  alternative,  the  proposed 
regulations  be  modi.fied  to  include  a 
hierarchy  of  persons  to  be  held 
responsible  for  imports.  The 
commenters  believed  that  such  an 
enforcement  hierarchy  will  indicate  that 
the  customs  broker  would  be  held 
responsible  for  regulatory-  compliance 
only  in  those  situations  where  there  is 
no  owner/purchaser  and  no  consignee 
set  forth  on  the  entry  form  and/ or 
located  in  the  United  States.  The 
following  hierarchy  was  suggested: 

(1)  Owner. 

(2)  Purchaser; 

(3)  Consignee: 

(4)  Transferee;  and 

(5)  Customs  broker  (if  acting  as  the 
importer  of  record). 

In  response  EPA  however,  has 
decided  not  to  change  its  definition  of 
"importer"  from  the  one  proposed.  EPA 
will  consider  adopting  a  hierarchy,  such 
as  the  one  suggested  by  the  commenters, 
as  part  of  its  enforcement  strategy  for 
this  program.  EPA  does  not  agree  that 
all  customs  brokers  listed  as  "importers 
of  record"  are  financially  unir.iorested 
parties.  As  indicated  by  the  comments 
to  the  proposed  rule,  customs  brokers 
provide  services  which  faciUtate  the 
entry  of  merchandise  into  the  United 
States.  The  brokers  are  a  part  of  the 
chain  of  persons  that  participate  in  an 
import  transaction,  and  fees  are  charged 
for  the  services  that  are  provided.  As  a 
result,  EPA  views  customs  brokers  as 
knowledgeable  professionals  regarding 
import  matters.  In  light  of  these 
considerations.  EPA  has  included 
customs  brokers  who  act  as  importers  of 
record  in  its  list  of  persons  responsible 
for  import  of  controlled  substances. 

It  should  also  be  noted  that  oply  one 
party  to  an  import  transaction  needs  to 
hold  consiunption  allowances  for  the 
importation  of  a  controlled  substance. 
This  issua  was  raised  by  a  commenter 
who  is  concerned  that  allowances  are 
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frequently  held  by  the  owners  or 
pimAasers  of  controlled  substances  and 
not  by  the  importer  of  record.  Under 
this  regulation,  only  one  of  the  several 
parties  included  in  the  definition  of 
importer  needs  to  hold  and  expend 
consumption  allowances  for  a  particular 
transaction.  However,  the  other  parties 
involved  in  that  transaction  need  to  be 
aware  of  the  import  requirements 
promulgated  under  this  rule.  Therefore, 
while  the  "importer  of  record"  need  not 
hold  consumption  allowances,  it  is  a 
part  of  its  function  to  determine  that  the 
necessary  allowances  are  being  held  and 
expended. 

S.  Tracking  Essential  Uses 

I  Several  commenters  indicated  that 
additional  changes  may  need  to  be  made 
in  the  tracking  procedures  in  order  to 
accommodate  any  essential  use 
exemptions  that  are  granted  under  the 
Montreal  Protocol.  EPA  agrees  that  any 
granted  essential  use  exemptions  will 
necessitate  changes  in  the  U^acking 
system.  Changes  such  as  these  will  be 
proposed  and  finalized  in  a  rulemaking 
to  be  initiated  at  a  later  date  when 
provisions  to  allow  production  for 
^ecified  essential  uses  are  established. 

C.  Addition  ofHCFCs  to  the  EPCRA 
Section  313  List 

The  March  18  Notice  indicated  that 
the  Agency  published  a  Federal 
Register  action  on  June  24. 1992  (57  FR 
28159)  proposing  to  add  HCFCs  to  the 
list  of  toxic  chemicals  subject  to 
reporting  under  EPCRA  section  313.  In 
that  proposal  EPA  also  soUcited 
comments  on  alternative  options  for 
listing  the  HCFCs,  such  as  listing  those 
HCFCs  known  to  be  in  production  or 
commercially  viable  individually  and 
providing  some  mechanism,  such  as  a 
Significant  New  Use  Rule,  to  add  HCFCs 
that  come  into  production  in  the  future. 
In  this  proposal,  EPA  also  identified  five 
HCFCs  as  currently  in  production  or 
commercially  available.  These  are; 
HCFC-14lb,  HCFC-22,  HCFC-142b, 
HCFC-123,  and  HCFC-124.  Comments 
regarding  this  proposed  rule  are 
currently  being  analyzed  and  the 
Agency  expects  to  issue  a  final  rule  on 
this  matter  in  the  near  future. 

D.  Environmental  Impact  Statement 

One  commenter  stated  that  EPA  is 
obligated  to  prepare  an  environmental 
impact  statement  (HIS)  under  the 
National  Environmental  Policy  Act  of 
1969  (NEPA),  42  U.SC.  4321  et seq..  for 
its  action  to  regulate  methyl  bromide. 
While  EPA  has  extensively  considered 
the  environmental  impacts  of  this 
action,  section  7(c)(1)  of  the  Energy 
Supply  and  Environmental 


Coordination  Act  (ESECA).  15  U.S.C. 
793(c)(1),  exempts  EPA  from  preparing 
an  EIS  under  NEPA.  That  provision 
states:  "No  action  taken  under  the  Qean 
Air  Act  shall  be  deemed  a  major  Federal 
action  significantly  ejecting  the  quaUty 
of  the  human  environment  within  the 
meaning  of  the  National  Environmental 
Pohcy  Act  of  1069."  The  Agency  further 
notes  that  its  policy  statement  published 
on  May  7, 1974  does  not  obligate  the 
Agency  to  prepare  an  EIS.  See  39  FR 
16186.  In  that  policy  statement.  EPA 
recognized,  prior  to  enactment  of 
section  7(c)(1)  of  the  ESECA,  that  "[tjhe 
Federal  Courts  of  Appeals  have  held 
that  the  Agency  need  not  prepare 
environmental  impact  statements  for  its 
environmentally  protective  activities." 
Id.  While  EPA  aimounced  that  it  would 
voluntarily  prepare  EISs  for  certain 
major  regiilatory  actions  specified  in  the 
policy  statement  (not  including  actions 
under  the  subsequently  enacted  titl»VI 
of  the  Clean  Air  Act),  the  Agency  made 
clear  that  "(tlhe  voluntary  preparation 
of  impact  statements  in  no  way  legally 
subjects  the  Agency  to  NEPA's 
requirements."  Id. 

E.  Recycled  and  Used  Controlled 
Substances 

The  Agency  proposed  to  exclude 
recycled  and  used  ozone-depleting 
substances  when  calculating 
consumption.  EPA  proposed  this  change 
to  conform  the  U.S.'s  treatment  of  used 
and  recycled  controlled  substance  with 
a  recent  decision  (Decision  rV/24)  in 
Copenhagen  by  the  Parties  to  exclude 
such  chemicals  from  the  calculation  of 
consumption.  EPA  received  support 
from  three  commenters  on  this  proposed 
change. 

Prior  to  this  Protocol  decision  and 
this  rulemaking,  used  and  recycled 
controlled  substances  did  count  as  part 
of  a  country's  consumption.  Within  the 
United  States,  Importers  were  required 
to  hold  consumption  allowances  to 
import  used  or  recycled  controlled 
substances.  In  turn,  an  exporter  could 
receive  additional  consumption 
allowances  for  the  export  of  used  or 
recycled  controlled  substances. 

With  this  rule,  the  importation  of 
used  or  recycled  controlled  substances 
will  not  require  consumption 
allowances,  and  therefore  will  be 
unrestricted.  Similarly,  the  exporters  of 
used  or  recycled  controlled  suostances 
will  not  receive  consmnption 
allowances  for  such  export. 

EPA  did  not  describe  specific 
recordkeeping  Tequirements  in  the 
proposal,  but  asked  for  comment  on  the 
need  for  further  revisions  "to  effectuate 
this  intent  of  the  Parties."  One 
commenter  suggested  that  importers  and 


exporters  make  some  certification  that 
the  shipment  is  "being  done  properly 
and  legally".^  Although  the  commenter 
did  not  describe  specifics  on  how  this 
could  be  done,  the  Agency  believes  that 
it  would  be  reasonable  to  require  that 
importers  and  exporters  state  on  all  bills 
of  lading  and  invoices  covering 
shipments  of  used  or  recycled 
controlled  substances  that  the  "shipped 
product  is  a  used  or  recycled  controlled 
substance  as  defined  in  40  CFR  82.3". 
EPA  beheves  that  such  dociimentation 
represents  a  minimal  reporting  burden 
and  should  provide  adequate  control  to 
safeguard  against  fraud. 

EPA  proposed  that  importers  and 
exporters  of  recycled  hafons  and  HCFCs 
report  on  an  annual  basis  to  EPA.  EPA 
proposed  to  require  this  data  in  order  to 
report  these  volumes  to  UNEP  as 
required  by  the  Protocol.  The  Agency 
received  no  comments  on  this  provision 
and  therefore  requires  such  reports 
within  45  days  after  the  end  of  each 
control  period 

F.  Transhipments 

The  Agency  proposed  to  exclude 
transhipments  of  bulk  controlled 
substances  from  the  consiunption  limits 
for  the  United  States.  EPA  proposed  this 
exclusion  to  implement  Decision  IV/14 
of  the  Parties.  Transhipments  are 
shipments  of  bulk  chemicals  from  one 
party  to  another  through  the  United 
States  that  are  not  repackaged  within 
the  United  States.  The  United  States 
serves  only  as  a  shipping  corridor  for 
the  controlled  substances.  EPA  did  not 
receive  any  comments  on  this  issue. 
With  this  final  rule,  the  Agency 
excludes  transhipments  from  the 
consiunption  limits.  Companies  that 
tranship  must  keep  records  that  the 
transhipment  does  not  enter  interstate 
commerce  in  the  United  States. 

G.  Publication  of  the  Regulatory  Text 

Some  commenters  have  suggested 
EPA  was  obligated  to  publish  proposed 
regulatory  text.  EPA  beheves  its  March 
18  proposal  that  explained  the  basis  and 
purpose  of  its  intended  actions  and 
notified  the  public  of  the  availability  of 
the  regulatory  text  was  legally  sufficient. 

Section  307(d)  of  the  Clean  Air  Act 
applies  to  "promulgation  or  revision  of 
regulations  under  title  VI  (relating  to 
stratosphere  and  ozone  protection)"  to 
govern  the  rulemaking  procedures  here. 
See  section  307((d)(l)(I).  That 
subsection  specifically  provides  that: 
notice  of  proposed  rulemaking  shall  be 
published  in  the  Federal  Register,  as 
provided  imder  section  553(b)  of  title  5, 
shall  be  accompanied  by  a  statement  of 
its  basis  and  purpose  and  shall  specify 
the  period  available  for  pubUc 
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comment.  *  •  •  The  statement  of  basis 
and  purpose  shall  include  a  summary 
of— 

(A)  The  factual  data  on  which  the 
proposed  rule  is  based; 

(B)  The  methodology  used  in 
obtaining  the  data  and  in  analyzing  the 
data:  and 

(C)  The  major  legal  interpretations 
and  policy  considerations  underlying 
the  proposed  rule. 

Section  553(b)  of  Utle  V  (the 
Administrative  Procediu*  Act,  or  APA) 
provides,  in  turn,  that  "general  notice  of 
proposed  rule  making  shall  be 
published  in  the  Federal  Register. 
•  •  *  The  notice  shall  include—  •  •  • 
either  the  terms  or  substance  of 
proposed  rule  or  a  description  of  the 
subjects  and  issued  involved." 

Clean  Air  Act  section  307(d)  nowhere 
mentions  pubUcation  of  the  terms  of 
substance  of  a  proposed  rule. 
Furthermore.  APA  section  553(b)  clearly 
offers  an  agency  the  choice  of  whether 
to  include  the  terms  of  substance  of  the 
proposal  or  a  description  of  the  subjects 
and  issues  involved.  EPA's  extensive 
discussion  of  the  subjects  and  issues 
involved  in  its  proposal,  published  on 
March  18,  thus  satisfies  the  publication 
requirements  of  the  Clear  Air  Act  and 
APA. 

In  any  case,  the  pubUshed  rule 
provided  adequate  notice  to  apprise 
interested  parties  of  the  subject  of  the 
rulemaking  in  order  to  eifford  them  a 
meaningful  opportunity  to  participate 
and  comment  on  the  issues  involved. 
See,  e.g.,  Florida  Power  6-  Light  Co.  v. 
United  States.  846  F.2d  765  P.C.  Cir. 
1988);  South  Carolina  exrel  Tindalv. 
Block.  717  F.2d  874,  885  (4th  Qr.  1983); 
Small  Refiners  Lead  Phase-Down  Task 
Force  v.  EPA,  705  f  2D  506,  547  (D.C. 
Cir.  1983)  (cases  summarizing  purpose 
of  notice  to  provide  opportunity  to 
comment).  There  is  no  question  that 
EPA's  published  proposal  sufficiently 
alerted  interested  parties  of  the  likely 
alternatives  being  considered  within  the 
scope  of  the  proceedings  for  the  final 
rule.  See  Spartan  Radiocasting  Co.  v. 
FCC.  619  f  2d  314,  321  ((4th  Cir.  1980) 
(proposal  must  notify  persons  of  likely 
alternatives  so  that  they  know  whether 
their  interests  are  at  stake);  see  also 
Bonney  Motor  Express,  Inc.  v.  United 
States.  640  F.2d  646,  650  (5th  Cir. 
1981)(final  rule  can  be  substantially 
different  from  proposal  if  proposal  fairly 
apprised  interested  parties  of  subject 
and  issues  before  the  Agency). 

EPA  did  in  fact  notify  the  public  in 
the  published  proposal  that  regulatory 
language  could  be  obtained  through  the 
EPA  hotline,  and  provided  a  telephone 
number  for  obtaining  it.  See  58  FTl 
- 15014  (March  18, 1993).  The  regulatory 


language  was  available  before  the  public 
bearing  held  on  April  2, 1993,  and  the 
public  of  course  also  had  an  opportimity 
to  comment  on  the  proposed  regulatory 
language  by  the  close  of  the  comment 
period  on  May  19. 

DC.  Changes  From  the  Proposal  and 
Current  Program 

This  section  discusses  the  changes 
EPA  has  made  in  this  final  rule  and  how 
they  differ  from  the  proposed  rule  and 
the  aurent  program. 

S  82.1    Purpose  and  Scop*. 

This  section  changes  slightly  from  the 
current  rule  to  include  the  new 
definition  of  consumption,  and  the  trade 
provisions.  There  are  no  changes  from 
the  proposal. 

§82.2    Effective  date. 

January  1, 1994,  is  the  effective  date 
for  this  rule,  except  for  §§  82.4(d)  and 
82.3(h)  and  (1)  which  are  effective 
January  10, 1994.  The  effective  date  for 
the  listing  of  methyl  bromide  as  a  class 
I  controlled  substance  is  December  10, 
1993. 

§82.3    Definitions. 

Section  82.3  contains  some 
modifications  to  definitions  or  additions 
to  definitions.  In  the  final  rule,  a  new 
subsection  (g)  has  been  inserted, 
defining  "completely  destroy",  which 
means  to  cause  the  expiration  of  a 
controlled  substance  at  a  destruction 
efficiency  of  98  percent  or  greater,  using 
one  of  the  destruction  technologies 
approved  by  the  Parties. 

A  new  paragraph  (h)  was  inserted  in 
§  82.3  in  the  proposed  rule  and  is 
retained  in  this  final  rule,  defining 
"complying  with  the  Protocol"  to  mean 
when  referring  to  a  foreign  state  not 
Party  to  the  1987  Montreal  Protocol,  the 
London  Amendments,  or  the 
Copenhagen  Amendments,  as  indicated 
in  appendix  C  to  this  subpart  by  a 
meeting  of  the  Parties  as  noted  in  the 
records  of  the  Directorate  of  the  United 
Nations  Secretariat  to  be  in  full 
compliance  with  the  provisions  of  the 
Montreal  Protocol  specified  in  Article  4 
paragraph  8  of  the  Montreal  Protocol. 

A  new  paragraph  (i)  was  inserted  in 
the  proposed  rule  and  is  retained  in  this 
final  rule,  defining  "consumption"  to 
mean  the  production  plus  imports 
minus  exports  of  a  controlled  substance 
(other  than  transhipments,  or  recycled 
or  used  controlled  substances). 

A  new  paragraph  (1)  was  inserted  in 
the  proposed  rule  and  is  retained  in  the 
final  rule,  defining  "controlled  product" 
as  a  product  that  contains  a  controlled 
substance  Usted  as  a  class  I,  Group  I  or 
n  substance  in  appendix  A  of  the  rule, 


and  that  belongs  to  one  or  more  of  six 
categories  of  products,  which  include 
automobile  and  truck  air-conditioning 
units,  domestic  and  commercial 
refrigeration  and  air-conditioning/heat 
pump  equipment,  aerosol  products 
(exce^  medical  aerosols),  portable  fire 
extinguishers,  insulation  boards,  panels 
and  pipe  covers,  and  pre-polymers.  The 
definition  also  states  that  controlled 
products  include,  but  are  not  limited  to, 
those  products  listed  in  appendix  D  to 
this  subpart. 

Current  paragraph  (i),  defining 
"controlled  substance,"  was  modified  in 
the  proposal  and  in  this  final  rule,  with 
the  modified  definition  of  "controlled 
substance"  becoming  paragraph  (m). 
Also  added  to  the  new  definition  is  a 
sentence  explaining  that  inadvertent  or 
coincidental  creation  of  insignificant 
quantities  of  listed  substances,  (1) 
during  a  chemical  process,  (2)  resulting 
from  unreacted  feedstock,  or  (3)  from 
the  controlled  substance's  use  as  a 
process  agent  present  in  the  chemical  as 
a  trace  impurity  substance  being 
manufactured  are  not  deemed 
controlled  substances.  Furthermore,  the 
definition  is  modified  to  explain' that 
class  I  substances  are  now  divided  into 
seven,  rather  than  five  groups. 

The  definition  of  "CUBP,^'  paragraph 
(j)  in  the  current  rule,  is  removed  from 
this  final  rule. 

A  new  paragraph  (o)  was  inserted  in 
the  proposed  rule  and  in  this  final  rule 
to  define  "destruction"  as  the  expiration 
of  a  controlled  substance  that  does  not 
result  in  a  commercially  useful  end 
product  and  that  uses  one  of  the  five 
destruction  technologies  (listed  in  the 
definition)  approved  by  the  Parties  to 
the  Protocol.  Ln  the  final  rule,  an 
additional  clarification  is  added, 
inserting  "to  the  destruction  efficiency 
actually  achieved,  unless  considered 
completely  destroyed  under  the  rule" 
after  the  phrase  "expiration  of  a 
controlled  substance." 

A  new  paragraph  (t)  was  inserted  in 
the  proposed  and  final  rules,  defining 
"foreign  state  not  Party  to  or  Non-Party" 
as  a  foreign  state  that  has  not  deposited 
instruments  of  ratification,  acceptance, 
or  othei  form  of  approval  with  the 
Directorate  of  the  United  Nations 
Secretariat,  evidencing  the  foreign 
state's  ratification  of  the  provisions  of 
the  1987  Montreal  Protocol,  the  London 
Amendments,  or  of  the  Copenhagen 
Amendments,  as  specified. 

The  definition  of  "import",  new 
paragraph  (u),  was  modified  in  the 
proposal  to  add  to  the  exemptions  from 
the  definition,  "bringing  a  controlled 
product  into  the  U.S.  when  transported 
in  a  consignment  of  personal  or 
household  effects  or  in  a  similar  non- 
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commercial  situation  normally 
exiBmDted  from  U.S.  Customs  attention." 

pi  the  proposal,  the  current  definition 
of  "importer"  was  stricken,  with  a 
revised  definition  inserted  (new 
paragraph  (v)).  The  revised  definition  of 
importer  is  any  person  who  imports  a 
controlled  substance  or  a  controlled 
product  into  the  United  States.  The 
definition  elaborates  that  importer 
includes  the  person  primarily  liable  for 
the  payment  of  any  duties  on  the 
merchandise  or  an  authorized  agent 
acting  on  his  behalf.  The  term  also 
includes,  as  appropriate,  the  consignee; 
the  importer  of  record;  the  actual  owner. 
if  such  a  declaration  and  superseding 
bond  has  been  filed;  or  the  transferee,  if 
the  right  to  draw  merchandise  in  a 
bonded  warehouse  has  been  transferred. 

A  new  paragraph  (w)  was  inserted 
into  the  proposed  and  final  rules, 
defining  "London  Amendments"  as  the 
Montreal  Protocol,  as  amended  at  the 
Second  Meeting  of  the  Parties  to  the 
Montreal  Protocol  in  London  in  1990. 

Paragraph  (p)  of  the  current  rule, 
defining  "MACT,"  is  stricken  from  this 
final  rule. 

A  new  paragraph  (y)  was  inserted  into 
the  proposed  rule  and  in  the  final  rule, 
defining  "1987  Montreal  Protocol"  as 
the  Montreal  Protocol,  as  originally 
adopted  by  the  Parties  in  1987. 

Tne  definition  of  "Party"  (paragraph 
(aa))  was  expanded  in  the  proposal  and 
retained  as  such  in  the  final  rule.  In  the 
new  definition,  "any  foreign  state"  is 
substituted  for  "any  nation."  Added  to 
the  end  of  the  current  definition  is  the 
following:  "(pursuant  to  instruments  of 
ratification,  acceptance,  or  approval 
deposited  with  the  Depository  of  the 
United  Nations  Secretariat),  as  having 
ratified  the  specified  control  measure  in 
effect  under  the  Montreal  Protocol. 
Thus,  for  purposes  of  the  trade  bans 
specified  in  §  82.4(d)(2)  pursuant  to  the 
London  Amendments,  only  those 
foreign  states  that  are  listed  in 
Appendix  C  to  this  subpart  as  having 
ratified  both  the  1987  Montreal  Protocol 
and  the  London  Amendments  shall  be 
deemed  to  be  Parties." 

bi  the  proposal,  the  definition  of 
"production"  (paragraph  (ee))  was 
modified  to  add  to  exemptions  from  the 
definition,  those  amounts  that  are 
destroyed  by  the  approved  technologies. 
The  final  rule  additionally  exempts 
those  amoimts  that  are  spilled  or  vented 
unintentionally,  rather  than  only  those 
amounts  less  than  100  pounds  per 
event,  as  in  the  current  rule  and  in  the 
March  18. 1993  proposal. 

A  new  paragraph  (hh)  was  added  in 
the  proposal  and  final,  defining 
"transhipment"  as  the  continuous 
shipment  of  a  controlled  substance  trom 


a  foreign  state  of  origin  through  the 
United  States  or  its  territories  to  a 
second  foreign  state  of  final  destination. 

The  definition  of  "unexpended 
consumption  allowances"  (paragraph 
(ii))  was  modified  in  the  proposed  rule 
and  in  the  final  rule  to  exclude 
transhipments  in  the  part  of  the 
calculation  where  controlled  substances 
that  the  person  has  produced  or 
imported  are  subtracted  bom  the  total 
level  of  that  person's  consumption 
allowances  held. 

The  final  rule  adds  paragraph  (kk)  to 
define  used  or  recycled  control 
substances  as  controlled  substances  that 
have  seen  service  in  their  intended  use 
systems. 

All  paragraphs  are  re-lettered 
accordingly. 

§82.4    Prohibitions. 

This  section  of  the  current  rule  has 
been  replaced  with  new  regulatory 
language.  EPA  has  modified  §  82.4(a)  to 
exempt  the  production  of  controlled 
substances  that  uill  either  be 
transformed  or  destroyed  from  the 
production  allowance  limit  This 
exemption  is  expanded  from  that 
proposed  in  the  March  18  notice  to 
include  not  only  Group  IV  class  I 
controlled  substances,  but  all  class  I 
controlled  substances. 

Similarly,  §  82.4(b)  which  limits 
production  and  importation  through 
consumption  allowances  provides  for 
the  same  expanded  exemptions  as 
§  82.4(a). 

Section  82.4(c)  states  the  conditions 
when  consumption  allowances  and 
production  allowances  are  used  in 
conjunction  to  produce  controlled 
substances.  As  with  the  current 
program,  only  consumption  allowances 
are  needed  to  import.  This  section 
restates  the  exemptions  for  production 
and  consumption  for  controlled 
substances  that  are  transformed  or 
eventually  destroyed,  or  those  for 
exempted  uses  imder  §  82.4(k). 

Section  82.4(d)  has  not  changed  since 
the  proposal.  EPA  has  expand^  the 
existing  §  82.4(d)  to  include  not  only  the 
prohibition  on  the  export  or  import  of 
a  Group  I  and  Group  H.  class  I 
controlled  substance  to  and  bom  a 
foreign  state  not  party  to  the  Protocol  (or 
complying  with  the  Protocol),  but  also 
the  prohibition  on  the  export  or  import 
of  Groups  III,  IV,  and  V,  class  I 
controlled  substances  to  or  bom  foreign 
states  not  party  to  the  London 
Amendments  (or  complying  with  the 
London  Amendinents).  Also,  the 
proposal,  and  today's  final  rule, 
includes  the  prohibition  on  the 
importation  of  certain  products 
containing  group  I  and  II,  class  I 


controlled  substances,  frx)m  foreign 
states  not  part^'  to  the  Montreal  Protocol 
(or  complying  with  the  Montreal 
Protocol). 

EPA  has  dropped  existing  and 
proposed  §  82.4(e)  from  this  final  rule. 
This  subparagraph  had  described  the 
accounting  procedures  that  the  Agency 
would  perform  to  calculate  the  level  of 
transformation  of  Group  IV.  class  I 
controlled  substance  done  in  the 
proceeding  control  period,  that  would 
be  attributed  to  the  control  period.  As 
already  noted,  EPA  found  this 
accounting  procedure  cumbersome,  and 
will  no  longer  require  this  calculation. 

The  proceeding  subparagraphs  that 
address  class  U  controls  are  re- 
alphabetized.  Proposed  §  82.4(f) 
becomes  (e).  The  Agency  has  further 
modified  the  proposed  restrictions  on 
production  of  HCFC-141b  to  exempt 
destruction,  transformation,  or  for 
exemptions  stated  in  §  82.4(1)  (for 
medical  devices  or  exports  to  a 
developing  coimtries).  The  proposal 
resUicted  all  production.  Similarly, 
proposed  §  82.4(g)  becomes  (f).  and 
provides  exemptions  to  the  prohibition 
for  the  import  of  HCFC-141b  effective 
January  1.  2003.  These  exemptions 
include  import  for  the  purposes  of 
transformation,  destruction,  or  for  the 
exemptions  in  §  82.4(1). 

Proposed  §  82.4(h)  becomes  (gj  with 
the  re  lettering.  The  proposal  had 
hmited  production  HCrc-22  and 
HCFC-142b  to  the  level  of  consumption 
and  production  baseline  allowances 
allocated  under  §  82.5(h)  (reserved)  and 
§  82.6(h)  reserved.  The  Agency  has 
modified  this  to  allow  exemptions 
under  §  82.4(1]  (medical  dev  xes  and 
exports  to  developing  countries).  The 
final  rule  does  not  allocate  either 
production  or  consiunption  allowances 
at  this  time,  but  states  that  these  HCFCs 
may  only  be  produced  or  imported  for 
the  purposes  of  ser\'icing  existing 
equipment,  and  for  transformation  or 
destruction. 

Proposed  §82.4(j)  is  now  §82. 4(h) 
and,  which  now  restricts  the  production 
and  consumption  of  HCFC-22  and 
HCFC-142b  starting  in  the  year  2020  to 
only  uses  that  transform  or  destroy  these 
chemicals,  or  for  exemptions  in 
§82.4(1). 

Proposed  §  82.4(k)  becomes  §  82.4(i). 
EPA  has  modified  this  section  to  restrict 
production  and  consumption  of  any 
other  class  II  controlled  substance  that 
had  not  bean  previously  controlled  to 
baseline  production  and  consumption 
allowances  defined  in  §  82.5(h)  or  for 
feedstock  use  or  transformation,  for  uses 
that  eventtially  destroy  the  controlled 
substance,  for  use  as  a  refrigerant  in 
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equipment  manufactured  prior  to  2020 
or  for  exemptions  in  §  82.4(1). 

Proposed  §  82.4(1)  becomes  §  82.4(j) 
and  has  been  substantially  modified. 
This  paragraph  prohibits  the  production 
or  importation  of  any  class  II  controlled 
substance  in  2030  and  beyond  except 
for  uses  as  a  feedstock,  where  it  is 
destroyed,  or  for  exemptions  in  §  82.4(1). 

Proposed  §  82.4(n)  becomes  (k)  and  is 
reserved  for  exemptions  for  essential 
uses  for  class  I  controlled  substances. 

EPA  has  added  an  additional 
paragraph  (1)  that  will  state  exemptions 
to  the  class  H  bans.  As  allowed  under 
the  Clean  Air  Act.  excess  production 
and  consumption  may  be  used  for 
medical  devices  or  for  export  to 
developing  countries.  These  paragraphs 
are  reserved. 

1 82.5    Apportk>nm«nt  of  Baseline 
Production  Allowance*. 

This  section  remains  as  part  of  the 
current  program  but  now  includes 
paragraphs  for  Groups  VI  and  Vn.  class 
I  controlled  substances. 

S  82.6    Apportionment  of  Baaellne 
Consumption  Ailowancee. 

This  section  remains  as  part  of  the 
current  progran^  but  now  includes 
paragraphs  for  Croups  VI  and  VII,  class 
I  controlled  substances.  These 
paragraphs  are  reserved. 

i  82.7    Grant  and  phased  reduction  of 
baseline  production  and  consumption 
allowances  for  class  I  controlled 
substances. 

This  section  amends  the  current 
program  to  accelerate  the  phaseout  in 
the  production  and  consumption  of 
class  I  chemicals.  This  section  has  not 
changed  from  the  proposal  except  that 
the  phaseout  date  for  methyl  bromide  is 
2001,  not  2000  as  proposed. 

S  82.8    Grant  and  freeze  of  baseline 
production  and  consumption  allowances 
for  class  II  controlled  sutMtances. 

This  section  continues  to  be  reserved. 
The  Agency  had  proposed  a  reduction 
schedule  for  the  class  II  chemicals  that 
was  tied  to  an  allowance  system.  In  the 
development  of  the  final  rule,  as 
described  elsewhere.  EPA  controls  class 
n  chemicals  under  §  82.4  of  this  rule 
through  an  allowances  program. 
However.  EPA  will  most  likely  amend 
this  rule  in  the  future  when  the  decision 
to  have  an  allowance  system  in  place  to 
control  class  II  controlled  substances. 

9  82.9    Availability  of  production 
allowances  in  addition  to  baseline 
production  allowances. 

The  Agency  had  not  proposed 
changes  to  §  82.9(a).  However,  during 
the  comment  period.  EPA  received 
comments  that  the  dates  dted  in  this 


section  had  not  changed  to 
accommodate  the  accelerated  phaseout 
of  class  I  chemicals.  EPA  has  not 
accelerated  these  dates  in  this  final  rule 
but  intends  to  propose  such  changes  in 
the  near  future. 

The  Agency  had  not  proposed  any 
changes  to  §  82.9(b).  However,  in  this 
final  rule,  EPA  will  increase 
consumption  allowances  for  a  company 
equal  to  production  allowances  it  would 
receive  in  a  trade  of  production  from 
another  Party  to  the  Protocol,  and  that 
such  a  trade  of  production  allowances 
now  requires  a  signed  statement  from  a 
person  that  the  increased  production  is 
intended  for  export  to  the  Party  trading 
itsproduction. 

The  Agency  had  proposed  dropping 
the  provisions  of  §  82.9(c),  and  to 
establish  a  system  where  allowances 
could  be  redeemed  for  controlled 
substances  that  were  transformed  or 
destroyed.  EPA  has  further  modified 
this  requirement  to  require  persons 
requesting  additional  allowances  to 
certify  that  allowances  had  been 
expended  for  the  production  of  the 
controlled  substances  transformed  or 
destroyed.  The  Agency  also  stipulates 
requirements  for  "complete 
destruction"  of  controlled  substances. 

§  82. 1 0    Availability  of  consumption 
allowances  In  addition  to  baseline 
allowances. 

For  §  82.10(a).  The  Agency  proposed 
and  makes  final  today  the  ability  for 
exporters  to  receive  additional 
consumption  allowances  for  exports, 
except  for  controlled  substances  that  are 
transhipped.  However,  EPA  has 
expanded  this  exclusion  to  used  or 
recycled  controlled  substances.  The 
Agency  had  not  included  this  exclusion 
in  the  proposed  regulatory  text,  but  had 
discussed  this  exclusion  in  the 
preamble. 

EPA  proposed  to  change  §  82.10(b)  to 
allow  persons  who  transformed  or 
destroyed  all  class  I  chemicals, 
including  groups  VI  and  VII,  to  receive 
additional  consumption  allowances 
upon  proof  that,  indeed,  the  chemicals 
had  been  destroyed  or  transformed.  EPA 
has  modified  this  provision  to  require  a 
certification  that  production  and/or 
consumption  allowemces  were 
expended  in  the  production  or  import  of 
the  destroyed  or  transformed  controlled 
substances  requirements  in  §  82.10(b)(1) 
that  include  the  identity  and  address  of 
the  person,  the  name,  level  and  quantity 
of  the  volume  transformed  or  destroyed, 
invoice  documenting  sale  of  the 
controlled  substance  and  the  name  of 
the  resulting  chemical  of  the 
transformation,  and  the  efficiency  of  the 
relevant  destruction  process. 


Section  82.10(b)(2)  remains  as 
proposed,  providing  for  Agency  review 
of  these  transactions.  EPA  has  added 
further  clarification  of  "completely 
destroyed",  allowing  for  100  percent 
redemption  of  allowances  for  98  percent 
destruction  of  controlled  substances. 

Finally,  the  current  §  82.10(c)  is 
eliminated,  and  replaced  by  another 
provision  that  grants  persons  increased 
consumption  allowances,  when  such 
persons  receive  production  allowances 
for  trades  of  production  from  another 
Party  to  the  Protocol.  This  paragraph 
complements  §  82.9(b),  and  requires 
identical  information.  The  Agency 
assumes  that  compliance  with  §  82.9(b) 
is  compliance  with  §  82.10(c). 

§82.11     ExporU  to  Article  5  Parties.  ' 

This  section  remains  as  proposed 
However.  EPA  has  broadened  the 
exclusion  to  used  or  recycled  controlled 
substances.  The  reporting  requirements 
remain  the  same  as  the  current  program. 

§82.12    Transfers. 

This  section  remains  as  proposed. 
EPA  has  deleted  the  requirement  that  a 
statement  be  included  tbat  the  trade  is 
for  the  purposes  of  reimbursing  a 
producer  or  an  importer  for  allowances 
expended. 

§82.13    Recordkeeping  and  Reporting. 

Section  82.13(a)  changes  the  effective 
date  to  January  1. 1993,  fi-om  the 
January  1, 1992  effective  date  of  the 
current  phaseout  rule.  Final  §  82.13(f) 
differs  from  the  proposal  and  only 
applies  to  class  I  substances.  Paragraph 
(f)(2),  requiring  reporting  on  by- 
products not  destroyed  is  deleted, 
because  the  destruction  provisions 
cover  this  aspect  in  other  paragraphs. 

The  newly-numbered  paragraph  (f)(2) 
adds  dated  records  of  the  quantity  of 
each  controlled  substance  produced  at 
each  facility  to  the  records  that 
producers  must  maintain.  Currently 
section  (f)(2)  refers  only  to  Group  IV 
references  and  has  been  eliminated, 
because  all  controlled  substances  are 
now  being  treated  in  a  similar  manner. 
Requirements  for  maintaining  dated 
records  of  the  sale  of  controlled 
substances  for  feedstock  or  destruction 
and  copies  of  certifications  that  the 
substance  will  be  transformed  or 
destroyed  are  added. 

Producers'  reporting  requirements 
currently  in  §  82.13(f)(4)  are  now  found 
in  §  82.13(f)(3).  They  now  require 
production  information  for  each  quarter 
by  company,  rather  than  by  plant,  as  in 
the  current  rule  and  the  March  18, 1993 
proposal.  New  subparagraph  (3)(i)  now 
only  requires  that  production  be 
reported,  specifying  the  quantity  of  any 
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lontrolled  substance  used  for  feedstock 
lurposes;  the  phrase  "for  controlled  and 
loncontrolled  substances  for  each  plant 
id  totaled  by  class  I  controlled 
ibstance  for  all  plants  owned  by  the 
producer"  has  been  deleted  fi-om  that 
intence  in  current  subparagraph  (4)(i). 
lew  subparagraph  (3)(ii)  adds  "for  use 
in  processes  resulting  in  destruction"  to 
pe  requirement  in  current  {4)(ii)  that 
requires  that  the  amount  of  production 
for  feedstock  use  be  reported.  The 
phrase  "for  each  plant,  totaled  by 
txjntrolled  substance  for  all  plants  for 
that  quarter  and  for  the  control  period 
to  date"  is  deleted  from  current 
subparagraph  (4)(iii),  and  current 
subparagraph  (4)(iv)  is  deleted.  Current 
subparagraph  (4){v)  becomes  (3)(iv). 
References  to  "at  each  plant"  are 
removed.  Additionally,  "or  eventual 
destruction"  is  added  to  current  (4){vii). 
now  the  new  (3)(vi).  Current  (4)(viii), 
now  (3)(vii).  adds  the  requirement  that 
a  purchaser's  destruction  verification,  in 
the  case  of  destruction,  be  submitted, 
showing  that  the  controlled  substance  is 
to  be  destroyed. 

Paragraph  (5)  now  becomes  paragraph 
(4). 

Recordkeeping  for  importers, 
paracraph  (g),  is  changed  as  follows: 

Subparagraph  (g)(l)(i)  refers  only  to 
class  I  controlled  substances.  A  new 
(g)(l)(ii)  is  added  requiring  that  records 
be  maintained  on  the  quantity  of 
controlled  substances  imported  for 
transformation  or  destruction,  and  the 
quantity  sold  for  each  use.  Current 
subparagraphs  (ii).  (iii).  and  (iv)  now 
become  (iii).  (iv),  and  (v).  Current 
subparagraph  (v),  which  asks  for  port  of 
exit,  is  deleted.  Destruction  was  added 
in  the  proposal  to  the  required  dated 
records  documenting  sale  of  controlled 
substances  for  feedstock  use;  the 
addition  is  retained  in  the  final  rule. 
Added  to  the  records  to  be  maintained 
under  (g)(1)  are  IRS  certifications  or 
destruction  verifications  that  the 
controlled  substances  are  to  be 
transformed  or  destroyed,  respectively. 
Paragraph  {g)(2)  refers  now  to  "class 
I  controlled  substance"  and  adds 
destruction  to  those  reporting 
requirements  that  address  substances 
imported  or  sold  for  feedstock  and 
certifications  that  transformation  is  to 
occur.  A  new  subparagraph  (x)  is  added, 
requiring  that  the  quantity  of  recyclable 
and  recycled  controlled  substances 
imported  during  the  quarter  be  reported. 

Paragraph  (h)  refers  to  how  the  class 
I  controlled  substances  modification  is 
retained  in  this  final  rule  to  change 
referefices  to  class  I  substances  to 
controlled  substances. 

Paragraph  (i)  was  modified  in  the 
proposal  and  such  modification  is 


retained  in  this  final  rule  to  include 
destruction  information  to  the 
recordkeeping  requirements  in  this 
paragraph  wherever  transformation  is 
addressed,  in  a  manner  parallel  to 
transformation  (i.e.,  "transform  or 
destroy"),  except  where  requirements 
only  apply  to  transformation;  such 
requirements  then  specify  as  such  in  the 
final  rule.  Any  references  to  "Group  IV" 
are  stricken,  so  that  the  requirements 
apply  to  all  controlled  substances,  as 
specified  in  this  paragraph.  A  new 
recordkeeping  requirement  has  been 
added  to  paragraph  (i):  copy  of  the 
relevant  certifications  of  intent  to 
transform  or  destroy,  where  substances 
were  sold  for  transformation  or 
destruction  purposes. 

Paragraph  (j),  having  been  retained  in 
the  proposal,  is  stricken  in  the  final 
rule. 

Paragraph  (k)  was  stricken  in  the 
proposal  and  remains  stricken  in  this 
final  rule. 

A  new  paragraph  (j)  is  added  in  tha 
final  rule  that  requires  those  who 
destroy  controlled  substances  to  provide 
EPA  with  a  one-time  report  stating  the 
destruction  imit's  destruction  efficiency 
and  the  methods  used  to  record  the 
volume  destroyed  and  those  used  to 
determine  destruction  efficiency. 

A  new  paragraph  (k)  is  inserted  into 
the  final  rule  that  requires  those  who 
purchase  and  subsequently  destroy  class 
I  controlled  substances  to  provide  the 
producer  from  whom  they  purchase  the 
substances  with  a  one-time  (unless 
circumstances  change)  verification  that 
the  controlled  substances  they  purchase 
will  be  destroyed.  Any  changes  related 
to  the  verification  will  require  a  revised 
verification. 

A  new  paragraph  (1)  is  added  in  the 
final  rule  that  requires  persons  who 
purchase  controlled  substances 
intended  for  transformation  to  provide 
the  producer  or  importer  with  the  IRS 
certification  that  the  controlled 
substances  are  to  be  used  in  a  process 
resulting  in  transformation. 

A  new  paragraph  (m)  is  added  to  the 
final  rule  requiring  persons  who 
transform  or  destroy  controlled 
substances  to  report  annually  to  EPA  the 
volume  of  those  substances  transformed 
or  destroyed. 

A  new  paragraph  (n)  requires  every 
person  who  produces,  imports  or 
exports  class  II  chemicals  must  report 
its  quarterly  level  of  production, 
imports  and  exports  of  these  chemicals 
within  45  days  of  the  end  of  each 
quarter. 

Paragraph  (o)  contains  new 
requirements  that  those  who  import  or 
export  used  or  recycled  controlled 
substances  label  their  bill  of  lading  or 


invoice  indicating  that  the  controlled 
substance  i^  used  or  recycled. 

A  new  paragraph  (p)  requires 
companies  that  import  or  export  used  or 
recycled  Group  H,  class  I  controlled 
substances,  or  used  or  recycled  class  II 
controlled  substances  must  report 
annually. 

Finally  paragraph  (q)  requires  records 
for  transhipments. 

X.  Impact  of  Final  Action 

The  Agency  developed  a  cost-benefit 
analysis  of  various  possible  phaseout 
schedules  presented  in  the  petitions  and 
in  the  comments  as  well  as  the  schedule 
for  the  accelerated  phaseout  of  ozone- 
depleting  compounds  finalized  by  EPA 
today.  In  all  the  scenarios  analyzing  the 
various  reduction  schedules,  the 
analysis  yielded  net  incremental 
benefits  of  the  same  order  of  magnitude 
for  all  the  options  with  the  Alliance 
schedule  yielding  the  least  net 
incremental  benefits  over  the  current 
2000  year  phaseout,  and  the  NRDC  and 
EPA's  proposed  schedule  yielding  the 
most  net  incremental  benefits, 
depending  on  the  valuation  of  benefits. 
Given  the  uncertainties  implicit  in  any 
cost  benefit  analysis  of  this  kind,  the  net 
incremental  benefits  of  these  scenarios 
are  approximately  equal  with  the  lower 
bound  estimate  of  $175  billion  to  a 
higher  bound  estimate  of  $790  billion 
(at  a  2  percent  discount  rate). 

The  analysis  includes  cost 
assumptions  for  HCFC  replacements. 
However,  these  costs  are  only 
hypothetical,  assuming  that  HCFC 
replacements  are  between  10%  and  30% 
more  expensive  than  the  HCFC 
themselves.  EPA  needed  to  make  such 
assumptions  since  HCFC  replacements 
have  not  been  yet  been  identified  for 
some  important  uses.  When  high 
replacements  costs  are  used,  the  net 
incremental  benefits  range  from  $164 
billion  to  $776  billion  (at  a  2  percent 
discount  rate). 

As  such  analysis  indicates  that 
various  schedules  yield  comparable  net 
benefits,  the  Agency  chose  as  the 
schedule  that  it  is  finalizing  today,  with 
limited  modifications,  the  schedule 
adopted  in  Copenhagen  over  both  the 
NRDC  schedule  and  the  Alliance 
schedule  based  on  EPA's  judgement  on 
the  availability  of  technologies  and 
infi-astructure  support.  Although  the 
cost-benefit  analysis  suggests  that  the 
NRDC  schedule  is  a  possible  option,  the 
analysis  performed  on  that  scenario 
assumes  the  widespread  use  of  various 
technologies  that  are  dependent  on  a 
supporting  industry  infrastructure  that 
may  not  be  present.  It  is  the  Agency's 
judgement  Uiat  although  such 
technologies  are  available,  the 
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deployment  of  these  technologies  may 
inair  significant  but  unaccounted  for 
costs,  as  industry  would  need  to  adopt 
controls  quickly  without  full  knowledge 
of  possible  cost  implications  of  their 
actions,  and  full  support  of  an 
infrastructure  necessary  to  support  that 
technology. 

For  example,  the  RIA  analysis 
indicates  that  retrofit  of  air-conditioning 
and  refrigeration  equipment  must  occur 
under  all  schedules.  However,  the 
NRDC  schedule  requires  extensive 
retrofitting  with  total  costs  approaching 
$9  billion  (at  a  2  percent  discount  rate). 
The  retrofit  cost  under  EPA's  proposed 
schedule  Would  be  substantially  lower. 

Furthermore,  all  of  the  phaseout 
schedules  considered  would  require 
significant  recycling  and  recovery  at 
disposal.  Although  this  will  occur,  the 
infrastructure  necessary  to  provide 
recycling  services,  as  well  as  to  establish 
the  bank  of  halons  and  CFCs,  is  under 
development,  and  would  be  severely 
strained  under  any  accelerated 
phaseout.  However,  the  Agency  believes 
that  its  proposed  schedule  provides 
sufficient  lead  time  for  this 
infrastructure  to  develop. 

The  Agency  is  also  finalizing  a  less 
stringent  schedule  .for  the  phaseout  of 
HCFCs  rather  than  the  schedules 
suggested  in  comments  by 
environmental  groups  for  these 
chemicals.  Although  the  cost-benefit 
analysis  indicates  that  the  NRDC 
schedule  may  yield  higher  net  benefits, 
assuming  different  valu»*'or  uf  benefits, 
the  RIA  does  not  calculate  xne  possible 
adverse  effects  of  the  rapid  phaseout  of 
HCTCs  required  under  sutu  -^  schedule. 
The  Agency  believes  the*  too  short  a 
period  for  the  allowable  use  nf  HCFCs 
would  further  encourage*  th<>  continued 
use  of  CFCs  in  the  shor^-t?  :c  by  making 
the  use  of  HCFCs  as  an  altet .iailve 
unattractive.  It  could  also  force  the 
industry  to  move  to  imtested 
altemaUves  that  may  pose  unknown 
adverse  environmenteil  and  health 
effects.  For  this  reason  the  Agency  is 
finalizing  today  a  less  stringent 
phaseout  of  HCFCs.  The  cost  of  the 
Alliance  petition  and  EPA's  schedule 
for  HCFCs  are  comparable. 

EPA  has  also  used  a  discount  rate  of 
4.5%  as  well  as  7%  in  valuing  future 
costs  and  benefits.  V/hen  such  a 
discount  rate  is  used,  the  incremental 
cost  of  the  accelerated  phaseout  (over 
the  Clean  Air  Act  phaseout)  is  $21 
billion,  with  benefits  ranging  from  $31 
billion  to  $124  billion.  At  a  7%  discount 
rate,  the  incremental  costs  are  $12 
billion,  with  benefits  ranging  from  $8 
billion  to  $24  biUion. 

EPA  also  examined  the  cost  and 
benefits  for  a  2001  phaseout  date  for 


methyl  bromide.  The  Agency  has  stated 
that  a  number  of  possible  alternatives 
exist  for  users  of  methyl  bromide,  but 
that  time  is  required  for 
commercialization  and  use.  EPA's  cost 
analysis  of  these  alternatives  examined 
their  likely  range  of  costs,  and  coupled 
those  assumptions  with  a  monte  carlo 
analysis,  presenting  a  set  of  costs, 
(median,  mean,  minimum  and 
maximum  costs)  that  could  be  expected 
with  the  methyl  bromide  phaseout.  This 
analysis  indicates  that  the  minimum 
social  cost  is  approximately  $7  million 
while  the  maximum  cost  is  roughly  $16 
billion.  The  mean  cost  is  a  little  more 
than  $2  billion  while  the  medium  cost 
was  estimated  to  be  $1.7  bilhon.  These 
are  the  total  social  costs  between  1994 
and  2010.  These  costs  were  discounted 
at  2%. 

EPA  calculated  the  benefits  of  phasing 
out  of  methyl  bromide  by  2001  between 
the  years  1994  and  2011.  EPA  estimates 
benafits  for  this  period  to  range  from 
$14  billion  to  56  billion,  at  a  2  percent 
discount  rate.  The  Agency  estimated 
that  costs  at  a  4.5%  discount  rate  would 
be  $1.2  billion  with  benefits  ranging 
from  $4  billion  to  $16  billion.  At  a  7% 
discoimt  rate,  the  costs  would  be  $.8 
billion  with  benefits  ranging  from  $1.6 
to  $6.4  billion. 

XI.  Additional  Information 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735  (October  4, 1993)).,the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  0MB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effetct  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
loan  programs  or  the  ri^ts  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Piirsuant  to  the  terms  of  the  Executive 
Order  12866,  it  has  been  determined 
that  this  rule  is  a  "significant  regulatory 
action"  because  the  final  rule  has  an 


annual  effect  on  the  economy  of  $100 
million  or  more.  As  such  this  action  was 
submitted  to  0MB  for  review.  Changes 
made  in  response  to  OMB  suggestions  or 
recommendations  will  be  documented 
in  the  public  record. 

B.  Regulatory  Flexibility  Act 

In  the  proposed  ndemaking,  the  EPA 
certified,  pursuant  to  section  605(b)  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
605ib)],  that  the  proposal  would  not 
have  "a  significant  impact  on  a 
substantial  number  of  small  entities." 
During  the  public  comment  period,  the 
Agency  received  comments  suggesting 
that  this  regulatory  flexibility 
"certification"  was  not  appropriate 
because  the  proposal  failed  to  include  a 
regulatory  flexibiUty  analysis  on  the 
impact  of  methyl  bromide  phaseout  on 
small  businesses  (especially  small 
farmers). 

However,  a  regulatory  flexibility 
analysis  is  required  only  for  small 
entities  which  are  directly  regulated  by 
rulemaking.  See  Mid-Tex  Electric 
Cooperative,  Inc.  v.  FERC,  773  F.2d  327 
p.C.  Cir.  1985)  (agency's  certification 
need  only  consider  the  rule's  impact  on 
regulated!  entities  and  not  indirect 
impact  on  small  entities  not  regulated). 
The  current  rulemaking  directly 
regulates  only  producers  and  importers 
of  ozone  depleting  chemicals,  by 
limiting  the  production  and  importation 
of  such  chemicals,  including  methyl 
bromide.  As  indicated  in  the  proposed 
rulemaking,  the  Agency  did  analyze 
which  producers  and  importers  would 
be  directly  regulated  by  ue  rulemaking: 
no  small  entities  would  be  directly 
subject  to  the  rulemaking.  There  are 
only  three  producers  and  one  importer 
of  methyl  bromide,  and  only  one 
producer  and  importer  of  HBFCs.  Since 
none  of  these  entities  qualify  as  small 
businesses  within  the  meaning  of  the 
Regulatory  Flexi}>ility  Act.  no 
Regulatory  Flexibility  Act  analysis  is 
needed  for  either  the  proposed  or  final 
rule.  Accordingly  pursuant  to  section 
605(b)  of  the  Act,  5  U.S.C.  605(b),  this 
rulemaking  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  EPA  hereby 
makes  this  certification  for  this  final 
rule. 

Nonetheless,  the  Agency,  in  fact,  did 
give  consideration  to  the  impact  of  the 
phaseouts  on  users,  both  large  and 
small,  even  though  they  will  not  be 
directly  regulated  by  the  rulemaking. 
This  is  out  of  concern  for  user  sectors, 
which  will  need  to  find  replacements 
for  controlled  substances.  For  CFCs, 
EPA  has  prepared  an  analysis  to 
examine  specifically  the  effect  on  the 
phaseout  of  existing  small  businesses. 


Federal  Register  /  Vol.  58,  No.  236  /  Friday,  December  10.  1993  /  Rules  and  Regulations      65061 


(The  Agency  is  not  at  this  time  able  to 
quantify  the  impact  of  the  long-term 
phaseout  of  class  n  chemicals.)  For 
these  chemicals,  EPA  examined  the 
impact  of  the  phaseout  on  the  user 
communities  which  may  face  increased 
costs  during  the  phaseout  of  these 
chemicals.  (AH  companies  regulated 
under  40  CFR  part  82,  subpart  A  that 
produce  or  import  are  either  not  small 
businesses  as  defined  by  the  Small 
Business  Administration,  or  will  simply 
produce  or  import  the  Class  I 
alternatives,  not  incurring  any 
additional  cost  to  their  business.)  In  its 
analysis  of  these  impacts,  EPA  believed 
that  the  most  affected  sectors, 
household  refrigeration,  mobile 
airconditioners,  chillers  and  process 
refrigeration,  would  need  to  retire  or 
retrofit  existing  equipment  but  that 
consumers,  rather  than  business,  would 
bear  the  final  costs.  In  some  cases,  such 
as  industrial  process  refrigeration  or 
chillers,  retrofits  will  be  such  a  small 
cost  relative  to  operation  costs  that  the 
impact  will  be  minimal.  For  the  other 
sectors,  sterilization,  solvent  cleaning, 
portable  fire  extinguisher,  and  foam 
blowing,  the  alternative  technologies  are 
now  readily  available,  and  business 
closures  are  not  expected  in  these 
sectors. 

With  regard  to  methyl  bromide,  the 
Agency's  proposed  rulemaking  did  not 
discuss  the  specific  impacts  on  small 
businesses  per  se.  However,  the 
proposal  did  extensively  consider  the 
question  of  the  impact  of  phaseout  on 
users  with  regard  to  availability  of 
alternatives.  As  a  result  for  methyl 
bromide,  EPA  believes  it  has  adopted  an 
approach  that  mitigates  the  impact  on 
users,  including  small  businesses,  to  the 
greatest  extent  permissible,  consistent 
with  our  legislative  mandates. 

As  noted  on  page  150SK  of  the 
proposal,  and  in  today's  document,  a 
newly  listed  class  I  substance  is 
automatically  subject  to  the  section 
604(a)  phaseout  schedule  imless:  (1) 
The  Administrator  accelerates  that 
schedule  pursuant  to  section  606;  or  (2) 
the  Administrator  determines  that  the 
604(a)  schedule  is  unattainable  and 
extends  the  schedule  pursuant  to 
section  602(d). 

Under  section  602(d),  in  the  case  of 
any  substance  added  to  the  list  of  class 
I  or  n,  the  Administrator  may  extend 
any  schedule  or  compliance  deadline 
contained  in  section  604  or  section  605 
to  a  later  date  than  specified  in  such 
sections  if  such  schedule  is 
unattainable,  considering  when  such 
substance  is  added  to  the  list.  However, 
an  extension  under  section  602(d)  may 
not  extend  the  termination  of 
production  date  for  a  class  I  substance 


to  a  date  more  than  7  years  after  January 
1  of  the  year  after  the  year  that  it  is 
listed  as  a  class  I  substance.  With 
today's  notice,  the  United  States  will 
phase  out  production  and  consumption 
of  methyl  bromide  by  January  1,  2001, 
a  full  seven  years  after  the  January  1, 
following  listing.  As  noted  in  the 
proposal  as  well  in  today's  document, 
EPA  believes  this  is  the  most  flexible 
regulatory  program  allowable  under  the 
Clean  Air  Act.  Moreover,  by  not 
requiring  interim  reductions  prior  to  the 
phaseout,  EPA  is  further  minimizing  the 
impact  of  this  rule  on  methyl  bromide 
users. 

This  final  rule  also  notes  that  the 
labeling  requirements  of  section  611  of 
the  Clean  Air  Act  Amendments  do  not 
pertain  to  the  crops  and  produce  that 
had  been  fumigated  with  methyl 
bromide.  Although  products  that  are 
manufactured  with  a  class  I  substance 
are  required  to  be  labeled,  the  Agency 
has  interpreted  the  phrase 
"manufactured  with"  as  "the 
mechanical  or  chemical  transformation 
of  materials  or  substances  into  new 
products  or  to  assemble  component 
products".  EPAi)elieves  that 
agricultural  processes  are  excluded  from 
this  definition  of  "manufactured",  and 
that  crops  and  produce  do  not  need  to 
be  labeled  under  section  611  of  the 
Clean  Air  Act.  This  interpretation  of  the 
labeling  requirement  alleviates  further 
regulatory  burden  on  users  of  methyl 
bromide. 

Finally,  the  Agency  states  that  it  will 
continue  to  monitor  the  development  of 
substitutes  over  the  next  seven  years, 
and  that  some  solution  to  provide 
essential  use  exemptions  may  be 
explored  if  there  are  no  substitutes,  in 
order  to  prevent  undue  impacts  on 
small  businesses. 

Given  the  time  frame  and  restrictions 
contained  in  the  regulation  of  methyl 
bromide,  an  assessment  of  its  impact  on 
small  businesses  must  look  closely  at 
both  near-term  and  long-term  impacts. 
For  the  next  seven  years,  production 
will  be  frozen  at  1991  levels.  Because  of 
on-going  efforts  to  reduce  occupational 
and  ambient  levels  of  methyl  bromide, 
its  use  in  many  soil  fumigation  and 
structural  applications  has  recently  been 
decreasing.  As  a  result,  maintaining  the 
1991  production  levels  through  2001 
should  not  have  any  economic  impact 
on  current  users  of  methyl  bromide. 

Seven  years  from  now,  after  the 
production  phaseout  in  2001,  the 
impact  on  users  will  largely  be  driven 
by  the  costs  and  availability  of 
alternatives.  It  is  extremely  difficult  to 
quantify  the  long-term  impact  of  the 
phaseout  given  the  existence  of  a  wide 
range  of  potential  alternatives  either 


currently  available  or  potentially 
available  by  th^  year  2001.  While  the 
document  prepared  by  the  United  States 
Department  of  Agriculture  (USDA) 
entitled,  "The  Biologic  and  Economic 
Assessment  of  Methyl  Bromide," 
attempts  to  calculate  the  costs  of  a 
methyl  bromide  phaseout,  as  discussed 
earlier,  this  analysis  focused  on  an 
immediate  ban  and  not  a  phaseout  in 
2001.  Given  the  number  of  potential 
alternative  chemicals  and  non- 
chemicals  already  under  review,  the 
potential  exists  for  additional 
alternatives  to  be  available  in  2001. 

Some  alternatives  available  and  used 
after  2001  may  indeed  prove  to  be  more 
expensive  than  methyl  bromide  which 
may  result  in  lower  profits  to  users  if 
these  costs  cannot  be  passed  on  to 
consumers.  However,  EPA  has  found 
that  the  impacts  from  reguj-tory  actions 
which  remove  pesticides  from  the 
market  are  mitigated  over  time  as  new 
pest  control  technologies  are  introduced 
and  adjustments  are  made  to 
compensate  for  the  loss  of  the  pesticide 
through  alternative  pest  control 
practices.  It  is  reasonable  to  expect  that 
research  efforts  already  underway  to 
improve  the  performance  and 
acceptability  of  metam  sodium, 
dazomet,  1,3-dichloropropene  and  other 
chemical  and  non-chemical  alternative 
pest  control  techniques  will  result  in 
minimizing  the  impact  of  a  methyl 
bromide  phaseout  to  small  entities. 
When  used  in  combination,  and  in 
conjunction  with  a  good  integrated  pest 
management  program,  these  materials 
should  be  able  to  replace  many  if  not  all 
of  the  major  uses  of  methyl  bromide. 
Research  is  currently  underway  on  both 
the  governmental  and  academic  levels, 
as  well  as  in  the  private  sector,  to  ensure 
that  alternative  materials  and  methods 
will  be  viable  and  available  before 
methyl  bromide  is  phased  out. 

EPA  has  also  considered  the 
economic  impact  that  the  removal  of 
methyl  bromide  may  have  on  tlie 
American  agricultural  community.  To 
estimate  the  total  social  cost  of  the 
phaseout.  forecasting  must  include  the 
incremental  cost  and  likely  prevalence 
of  the  various  methyl  bromide 
alternatives  in  each  end  use.  The  result 
of  such  an  analysis,  including  the  future 
costs  of  likely  alternatives,  applications 
rates,  market  share,  and  efficacy  of  each 
alternative,  can  be  extremely  variable 
due  to  marked  differences  in  the 
characteristics  of  various  crops,  soil 
types,  and  climatic  conditions  in 
various  parts  of  the  country.  To  reflect 
the  uncertainty  associated  with  a 
number  of  these  key  factors,  EPA's 
analysis  was  performed  using  a  "monte 
carlo"  technique.  This  analysis  resuUed 
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in  an  estimated  total  social  cost  of  the 
phaseout  of  this  chemical  (between 
1994  and  2010)  varies  between  a  low  of 
$24  million,  and  a  high  of  $12.2  billion, 
with  a  median  total  cumulative  cost 
through  2010  of  $1.3  billion.  EPA 
believes  that  all  scenarios  except  the 
"high  cost"  case  represent  acceptable 
impacts.  Moreover,  the  high  costs  case 
represents  a  scenario  in  which  a  strong 
case  could  be  made  for  pursuing  an 
essential  use  provision  for  those 
applications  where  economically  viable 
alternatives  do  not  exist. 

As  the  agricultural  research 
community  and  the  private  sector 
explore  viable  alternative  chemicals  and 
growing  methods  that  can  substitute  for 
methyl  bromide,  it  is  likely  that  the 
majority  of  current  use  areas  will  find 
economically  viable  and 
environmentally  sound  substitutes  prior 
to  the  2001  phaseout.  EPA,  along  with 
USDA,  intend  to  continue  to  work 
closely  with  the  agricultural  community 
to  support  the  expedited  development 
and  review  of  these  alternatives. 
Furthermore,  the  Agency  intends  to 
assess  throughout  the  period  leading  up 
to  the  phaseout  the  extent  to  which 
substitutes  may  not  become  available  for 
important  uses  of  methyl  bromide  and 
to  take  timely  steps  to  ensure  that,  if 
necessary,  to  pursue  an  appropriate 
measures  to  allow  for  essential  uses. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  rule  have  been 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  under  the  Paperwork 
Reduction  Act.  44  U.S.C.  3501  et  seq. 
and  have  been  assigned  control  number 
2060-170. 

This  collection  of  information  has  an 
estimated  reporting  burden  estimated  to 
vary  from  2  to  15  hours  per  response 
with  an  average  of  9  hours  per  response 
and  an  estimated  annual  recordkeeping 
burden  averaging  250  hours  per 
respondent.  These  estimates  include 
time  for  reviewing  instruction, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reduction  of  this  burden 
to  Chief,  Information  Policy  Branch; 
EPA;  401  M  Street,  SW.  (Mail  Code 
2136);  Washington,  DC  20460;  and  to 
the  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  Washington.  DC  20503,  marked 
"Attention:  Desk  Officer  for  EPA". 
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Lists  of  Subjects  in  40  CFR  Part  82 

Environmental  protection, 
Administrative  practice  and  procedure. 
Air  pollution  control,  Chemicals, 
Chlorofluorocarbons,  Exports,  Imports, 
Ozone  Layer,  Reporting  and 
recordkeeping  requirements, 
Stratospheric  ozone. 

Dated:  November  30, 1993. 
Carol  M.  Browner, 
Administrator 

Part  82,  title  40,  chapter  I  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  82— PROTECTION  OF 
STRATOSPHERIC  OZONE 

1.  The  authority  citation  for  part  82 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7414.  7671-7671q. 

2.  Part  82  is  amended  by  revising 
subpart  A  to  read  as  follows: 

Subpart  A— Production  and  Consumption 
Controls 

S«c. 

82.1  Purpose  and  scepe. 

82.2  Effective  date. 

82.3  Definitions. 

82.4  Prohibitions. 

82.5  Apportionment  of  baseline  production 
allowances. 


Sec. 

82.6  Apportionment  of  baseline 
consumption  allowances. 

82.7  Grant  and  phased  reduction  of  baseline 
production  and  consumption  allowances 
for  class  I  controlled  substances. 

82.8  Grainf  and  phased  reduction  of  baseline 
production  and  consumpUon  allowances 
for  class  II  controlled  substances. 
(Reserved) 

82  9    Availability  of  production  allowances 
in  addition  to  baseline  production 
allowances. 

82.10  Availability  of  consumpUon 
allowances  in  addition  to  baseline 
consumption  allowances. 

82.11  Exports  to  Article  5  Parties. 

82.12  Transfers. 

82.13  Recordkeeping  and  reporting 
requirements. 

Appendix  A  to  Subpart  A — Class  I 
Controlled  Substances 

Appendix  B  to  Subpart  A — Class  II 
Controlled  Substances 

Appendix  C  to  Subpart  A— Parties  to  the 
Montreal  Protocol 

Appendix  D  to  Subpart  A— Harmonized 
Tariff  Schedule  Description  of  Products  That 
May  Contain  Controlled  Substances  in 
Appendix  A,  Qass  I,  Groups  I  and  11 

Appendix  E  to  Subpart  A — Article  5  Parties 

Appendix  F  to  Subpart  A — Listing  of  Ozone 
Depleting  Chemicals 

Subpart  A— Production  and 
Consumption  Controla 

182.1    Purpose  and  scop*. 

(a)  The  purpose  of  the  regulations  in 
this  subpart  is  to  implement  the 
Montreal  Protocol  on  Substances  that 
Deplete  the  Ozone  Layer  and  sections 
602,  603.  604,  605,  607  and  616  of  the 
Clean  Air  Act  Amendments  of  1990, 
Public  Law  101-549.  The  Protocol  and 
section  604  impose  limits  on  the 
production  and^nsumption  (defined 
as  production  plus  imports  minus 
exports,  excluding  transhipments  and 
used  or  recycled  controlled  substances) 
of  certain  ozone  depleting  substances, 
according  to  specified  schedules.  The 
Protocol  also  requires  each  nation  that 
becomes  a  Party  to  the  agreement  to 
impose  cei;tain  restrictions  on  trade  in 
ozone  depleting  substances  with  non- 
Parties. 

(b)  This  subpart  applies  to  any  person 
that  produces,  transforms,  destroys, 
imports  or  exports  a  controlled 
substance  or  imports  a  controlled 
product. 

182.2    Enectlve  date. 

(a)  The  regulations  under  this  subpart 
take  effect  January  1, 1994,  except  for 
§  82.3  (h)  and  (1)  and  §  82.4(d)  that  are 
effective  January  10, 1994.  The  Usting  of 
methyl  bromide  and  HBFCs  as  a  class  I 
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controlled  substances  is  effective 
December  10, 1993. 

(b)  The  regulations  under  this  part 
that  were  effective  prior  to  January  1, 
1994  continue  to  apply  for  purposes  of 
enforcing  the  provisions  that  were 
applicable  prior  to  January  1. 1994. 

S82.3    Definitions. 

As  used  in  this  subpart,  the  term: 

(a)  Administrator  means  the 
Administrator  of  the  Environmental 
Protection  Agency  or  his  authorized 
representative. 

(bj  Baseline  consumption  allowances 
means  the  consumption  allowances 
apportioned  under  §  82.6. 

ic)  Baseline  production  allowances 
means  the  production  allowances 
apportioned  imder  §  82.5. 

id)  Calculated  level  means  the 
weighted  amount  of  a  controlled 
substance  determined  by  multiplying 
the  amount  (in  kilograms)  of  the 
controlled  substance  by  that  substance's 
ozone  depletion  weight  listed  in 
appendix  A  or  appendix  B  of  this 
subpart. 

(e)  C/ass  /refers  to  the  controlled 
substances  listed  in  appendix  A  of  this 
subpart. 

(fj  Class  Ilteien  to  the  controlled 
substances  listed  in  appendix  B  of  this 
subpart. 

(g)  Completely  destroy  means  to  cause 
the  expiration  of  a  controlled  substance 
at  a  destruction  efficiency  of  98  percent 
or  greater,  using  one  of  the  destruction 
technologies  approved  by  the  Parties. 

(h)  Complying  with  the  Protocol. 
when  referring  to  a  foreign  state  not 
Party  to  the  1987  Montreal  Protocol,  the 
London  Amendments,  or  the 
Copenhagen  Amendments,  means  that 
the  noD-Party  has  been  determined  as 
complying  with  the  Protocol,  as 
indicated  in  appendix  C  of  this  subpart, 
by  a  meeting  of  the  Parties  as  noted  in 
the  records  of  the  directorate  of  the 
United  Nations  Secretariat. 

(i)  Consumption  means  the 
production  plus  imports  minus  exports 
of  a  controlled  substance  (other  than 
transhipments,  or  recycled  or  used 
controlled  substances). 

(j)  Consumption  allowances  means 
the  privileges  granted  by  this  subpart  to 
produce  and  import  class  I  controlled 
substances;  however,  consumption 
allowances  may  be  used  to  produce 
class  I  controlled  substances  only  in 
conjunction  with  production 
allowances.  A  person's  consumption 
allowances  are  the  total  of  the 
allowances  he  obtains  tmder  §§  82.7, 
82.6  and  82.10.  as  may  be  modified 
under  §82.12  (transfer  of  allowances). 

(k)  Control  period  means  the  period 
from  lanuary  1, 1992  through  December 


31. 1992,  and  each  twelve-month  period 
from  January  1  through  December  31, 
thereafter. 

(1)  (1)  Controlled  product  means  a 
product  that  contains  a  controlled 
substance  listed  as  a  Class  I.  Group  I  or 
II  substance  in  appendix  A  of  this 
subpart,  and  that  belongs  to  one  or  more 
of  the  following  six  categories  of 
products: 

(i)  Automobile  and  truck  air 
conditioning  units  (whether 
incorporated  in  vehicles  or  not); 

(ii)  Domestic  and  commercial 
refrigeration  and  air  conditioning/heat 
pump  equipment  (whether  containing 
controlled  substances  as  a  refrigerant 
and/or  in  insulating  material  of  the 
product),  e.g.  Refrigerators,  Freezers. 
Dehumidifiers,  Water  coolers.  Ice 
machines,  Air  conditioning  and  heat 
pump  units; 

(iii)  Aerosol  products,  except  medical 
aerosols; 

(iv)  Portable  fire  extinguishers; 

(v)  Insulation  boards,  panels  and  pipe 
covers;  and 

(vi)  Pre-polymers. 

(2)  Controlled  products  include,  but 
are  not  limited  to,  those  products  listed 
in  appendix  D  of  this  subpart. 

(m)  Controlled  substance  means  any 
substance  listed  in  appendix  A  or 
appendix  B  of  this  subpart,  whether 
existing  alone  or  in  a  mixture,  but 
excluding  any  such  substance  or 
mixture  that  is  in  a  manufactured 
product  other  than  a  container  used  for 
the  transportation  or  storage  of  the 
substance  or  mixture.  Thus,  any  amount 
of  a  listed  substance  in  appendix  A  or 
appendix  B  of  this  subpart  which  is  not 
part  of  a  use  system  containing  the 
substance  is  a  controlled  substance.  If  a 
listed  substance  ■■-  mixture  must  first  be 
transferred  from  a  bulk  container  to 
another  container,  vessel,  or  piece  of 
equipment  in  order  to  realize  its 
intended  use,  the  listed  substance  or 
mixture  is  a  "controlled  substance".  The 
inadvertent  or  coincidental  creation  of 
insignificant  quantities  of  a  Usted 
substance  in  appendix  A  or  appendix  B 
of  this  subpart:  (1)  During  a  chemical 
manufacturing  process,  (2)  resulting 
from  unreacted  feedstock,  or  (3)  from 
the  listed  substance's  use  as  a  process 
agent  present  as  a  trace  quantity  in  the 
chemical  substance  being  manufactured, 
is  not  deemed  a  controlled  substance. 
Controlled  substances  are  divided  into 
two  classes,  Class  I  in  appendix  A  of 
this  subpart,  and  Class -n  hsted  in 
appendix  B  of  this  subpart.  Class  I 
substances  are  further  divided  into 
seven  groups.  Group  I,  Group  Q,  Group 
in.  Group  IV,  Croup  V.  Group  VI.  and 
Croup  Vn  as  set  forth  in  appendix  A  of 
this  subpart. 


(n)  Copenhagen  Amendments  means 
the  Montreal  Protocol  on  Substances 
That  Deplete  th^  Ozone  Layer,  as 
amended  at  the  Fourth  Meeting  of  the 
Parties  to  the  Montreal  Protocol  in 
Copenhagen  in  1992. 

(0)  Destruction  means  the  expiration 
of  a  controlled  substance  to  the 
destruction  efficiency  actually  achieved, 
unless  considered  completely  destroyed 
as  defined  in  this  section.  Such 
destruction  does  not  r»><!iilt  in  a 
commercially  useful  end  product  and 
uses  one  of  the  following  controlled 
processes  approved  by  the  Parties  to  the 
Protocol: 

(1)  Liquid  injection  incmeration: 

(2)  Reactor  cracking; 

(3)  Gaseous/fume  oxidation; 

(4)  Rotary  kiln  incineration;  or 

(5)  Cement  kiln. 

(p)  Export  means  the  transport  of 
virgin,  used,  or  recycled  controlled 
substances  from  inside  the  United  States 
or  its  territories  to  persons  outside  the 
United  States  or  its  territories,  excluding 
United  States  military  bases  and  ships 
for  on-board  use. 

(q)  Exporter  means  the  person  who 
contracts  to  sell  controlled  substances 
for  export  or  transfers  controlled 
substances  to  his  affiliate  in  another 
country.  / 

(r)  Facility  means  any  process 
equipment  (e.g.,  reactor,  distillation 
column)  used  to  convert  raw  materials 
or  feedstock  chemicals  into  controlled 
substances  or  consume  controlled 
substances  in  the  production  of  other 
chemicals. 

(s)  Foreign  state  means  an  entity 
which  is  recognized  as  a  sovereign 
nation  or  country  other  than  the  United 
States  of  America. 

(t)  Foreign  state  not  Party  to  or  Non- 
party means  a  foreign  state  that  has  not 
deposited  instruments  of  ratification, 
acceptance,  or  other  form  of  approval 
with  the  Directorate  of  the  United 
Nations  Secretariat,  evidencing  the 
foreign  state's  ratification  of  the 
provisions  of  the  1987  Montreal 
Protocol  the  London  Amendments,  or  of 
tlie  Copenhagen  Amendments,  as 
specified. 

(u)  Import  means  to  land  on.  bring 
into,  or  introduce  into,  or  attempt  to 
land  on.  bring  into,  or  introduce  into 
any  place  subject  to  the  jurisdiction  of 
the  United  States  whether  or  not  such 
landing,  bringing,  or  introduction 
constitutes  an  importation  within  the 
meaning  of  the  customs  laws  of  the 
United  States,  with  the  following 
exemptions: 

(1)  Off-loading  used  or  excess 
controlled  substances  or  controlled 
products  from  a  ship  during  servicing: 
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(2)  Bringing  controlled  substances 
into  the  U.S.  from  Mexico  where  the 
controlled  substance  had  been  admitted 
into  Mexico  in  bond  and  was  of  U.S. 
origin;  and 

(3)  Bringing  a  controlled  product  into 
the  U.S.  when  transported  in  a 
consignment  of  personal  or  household 
effects  or  in  a  similar  non-commercial 
situation  normally  exempted  from  U.S. 
Customs  attention. 

(v)  Importer  means  any  person  who 
imports  a  controlled  substance  or  a 
controlled  product  into  the  United 
States.  "Importer"  includes  the  person 
primarily  liable  for  the  payment  of  any 
duties  on  the  merchandise  or  an 
authorized  agent  acting  on  his  or  her 
behalf.  The  term  also  includes,  as 
appropriate: 

(1)  The  consignee; 

(2)  The  importer  of  record; 

(3)  The  actual  owner;  or 

(4)  The  transferee,  if  the  right  to  draw 
merchandise  in  a  bonded  warehouse  has 
been  transferred. 

(w)  London  Amendments  means  the 
Montreal  Protocol,  as  amended  at  the 
Second  Meeting  of  the  Parties  to  the 
Montreal  Protocol  in  London  in  1990. 

(xj  Montreal  Protocol  means  the 
Montreal  Protocol  on  Substances  that 
Deplete  the  Ozone  Layer,  a  protocol  to 
the  Vienna  Convention  for  the 
Protection  of  the  Ozone  Layer,  including 
adjustments  adopted  by  the  Parties 
thereto  and  amendments  that  have 
entered  into  force. 

(y)  1987  Montreal  Protocol  means  the 
Montreal  Protocol,  as  originally  adopted 
by  the  Parties  in  1987. 

(z)  Nations  complying  with,  but  not 
joining,  the  Protocol  means  any  nation 
listed  in  appendix  C  ,  Annex  2,  of  this 
subpart. 

(aa)  Party  means  any  foreign  state  that 
is  hsted  in  appendix  C  of  this  subpart 
(pursuant  to  instruments  of  ratification, 
acceptance,  or  approval  deposited  with 
the  Depositary  of  the  United  Nations 
Secretariat],  as  having  ratified  the 
specified  control  measure  in  effect 
under  the  Montreal  Protocol.  Thus,  for 
purposes  of  the  trade  bans  specified  in 
§  82.4(d)(2)  pursuant  to  the  London 
Amendments,  only  those  foreign  states 
that  are  listed  in  appendix  C  of  this 
subpart  as  having  ratified  both  the  1987 
Montreal  Protocol  and  the  London 
Amendments  shall  be  deemed  to  be 
Parties. 

(bb)  Person  means  any  individual  or 
legal  entity,  including  an  individual, 
corporation,  partnership,  association, 
state,  municipality,  political  subdivision 
of  a  state,  Indian  tribe;  any  agency, 
department,  or  instrumentality  of  the 
United  States;  and  any  officer,  agent,  or 
employee  thereof. 


(cc)  Plant  means  one  or  more  facilities 
at  the  same  location  owned  by  or  under 
common  control  of  the  same  person. 

(dd)  Potential  production  allowances 
means  the  production  allowances 
obtained  under  §  82.9(a). 

(ee)  Production  means  the 
manufactiu^  of  a  controlled  substance 
from  any  raw  material  or  feedstock 
chemical,  but  does  not  include: 

(1)  The  manufacture  of  a  controlled 
substance  that  is  subsequently 
transformed; 

(2)  The  reuse  or  recycling  of  a 
controlled  substance: 

(3)  Amoimts  that  are  destroyed  by  the  • 
approved  technologies;  or 

(4)  Amounts  that  are  spilled  or  vented 
unintentionally. 

(ff)  Production  allowances  means  the 
privileges  granted  by  this  subpart  to 
produce  controlled  substances; 
however,  production  allowances  may  be 
used  to  produce  controlled  substances 
only  in  conjunction  with  consumption 
allowances.  A  person's  production 
allowances  are  the  total  of  the 
allowances  he  obtains  imder  §§  82.7, 
82.5  and  82.9  as  may  be  modified  under 
§  82.12  (tTEmsfer  of  allowances). 

(gg)  Transform  means  to  use  and 
entirely  consume  (except  for  trace 
quantities)  a  controlled  substance  in  the 
manufacture  of  other  chemicals  for 
commercial  purposes. 

(hh)  Transhipment  means  the 
continuous  shipment  of  a  controlled 
substance  from  a  foreign  state  of  origin 
through  the  United  States  or  its 
territories  to  a  second  foreign  state  of 
final  destination. 

(ii)  Unexpended  consumption 
allowances  means  consumption 
allowances  that  have  not  been  used.  At 
any  time  in  any  control  period  a 
person's  unexpended  consumption 
allowances  are  the  total  of  the  level  of 
consimiiption  allowances  the  person  has 
authorization  under  this  subpart  to  hold 
at  that  time  for  that  control  period, 
minus  the  level  of  controlled  substances 
that  the  person  has  produced  or 
imported  (not  including  transhipments 
and  used  or  recycled  controlled 
substances)  in  that  control  period  imtil 
that  time. 

(jj)  Unexpended  production 
allowances  means  production 
allowances  that  have  not  been  used.  At 
any  time  in  any  control  period  a 
person's  unexpended  production 
allowances  are  the  total  of  the  level  of 
production  allowances  he  has 
authorization  under  this  subpart  to  hold ' 
at  that  time  for  that  control  period, 
minus  the  level  of  controlled  substances 
that  the  person  has  produced  in  that 
control  period  imtil  that  time. 


(kk)  Used  or  recycled  controlled 
substances  means  controlled  substances 
that  have  been  recovered  from  their 
intended  use  systems. 

§82.4    Prohibitions. 

(a)^o  person  may  produce,  at  any 
time  in  any  control  period,  any  class  I 
controlled  substance  (except  for 
controlled  substances  that  are 
transformed  or  destroyed  or  substances 
that  are  produced  pursuant  to  an 
exemption  as  specified  in  paragraph  (k) 
of  this  section)  in  excess  of  the  amount 
of  imexpended  production  allowances 
for  that  substance  held  by  that  person 
under  the  authority  of  this  subpart  at 
that  time  for  that  control  period.  Every 
kilogram  of  excess  production 
constitutes  a  separate  violation  of  this 
subpart. 

(b)  No  person  may  produce  or  (except 
for  transhipments,  or  for  used  or 
recycled  controlled  substances)  import, 
at  any  time  in  any  control  period,  any 
class  I  controlled  substance  (except  for 
controlled  substances  that  are 
transformed,  destroyed,  or  substances 
that  are  produced  or  imported  pursuant 
to  an  exemption  as  specified  in 
paragraph  (k)  of  this  section)  in  excess 
of  the  amount  of  unexpended 
consumption  allowances  held  by  that 
person  under  the  authority  of  this 
subpart  at  that  time  for  that  control 
period.  Every  kilogram  of  excess 
production  or  importation  (other  than 
transhipments  or  used  and  recycled 
controlled  substances)  constitutes  a 
separate  violation  of  this  subpart. 

(c)  A  person  may  not  use  production 
allowances  to  produce  a  quantity  of  a 
class  I  controlled  substance  (with  the 
exceptions  set  forth  in  paragraph  (a)  of 
this  section)  unless  he  holds  under  the 
authority  of  this  subpart  at  the  same 
time  consumption  allowances  sufficient 
to  cover  that  quantity  of  class  I 
controlled  substances  nor  may  a  person 
use  consumption  allowances  to  produce 
a  quantity  of  class  I  controlled 
substances  (with  the  exceptions  set  forth 
in  paragraph  (a)  of  this  section)  unless 
the  person  holds  under  authority  of  this 
subpart  at  the  same  time  production 
allowai^ces  sufficient  to  cover  that 
quantity  of  class  I  controlled  substances. 
However,  only  consiunption  allowances 
are  required  to  import  class  I  controlled 
substances  with  the  exceptions  set  forth 
in  paragraph  (b)  of  this  section. 

(d)  No  person  may: 

(1)  Import  or  export  any  quantity  of  a 
controlled  substance  listed  in  Class  I, 
Group  I  or  Group  D,  in  appendix  A  ojf 
this  subpart  from  or  to  any  foreign  state 
not  listed  as  a  Party  to  the  1987 
Montreal  Protocol  unless  that  foreign 
state  is  complying  with  the  1987 
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Montreal  Protocol  (As  noted  in 
apoendix  C.  Annex  2  of  this  subpart); 

C2)  Import  or  export  any  quantity  of  a 
controlled  substance  listed  in  Class  I. 
Group  in.  Group  IV  or  Group  V.  in 
appendix  A  of  Uiis  subpart,  from  or  to 
any  foreign  state  not  Party  to  the 
London  Amendments  (as  noted  in 
apoendix  C.  Annex  1.  of  this  subpart), 
unless  that  foreign  state  is  complying 
with  the  London  Amendments  (as  noted 
in  appendix  C.  Annex  2,  of  this 
subpart);  or 

(3)  Import  a  controlled  product  from 
any  foreign  state  not  Party  to  the  1987 
Montreal  Protocol  (as  noted  in  appendix 

C,  Annex  1  of  this  subpart),  unle'fs  that      ;e*;y"d;Tc^iXn;SSro? 
P^^X"  '"  ^T^^y'"^  "^^  ^^  transhipments)  for  ry  pSLoi  oL 

2.™oSlubp?  "  ^^^^"'^^  '•  ^«^    S-  [°--  ^"  a  procJss'ZlUn°g  in 

(4)  Every  kilogram  of  a  controlled 
substance,  and  every  controlled 
product,  imported  or  exported  in 
contravention  of  this  subpart  constitutes 
a  separate  \'iolation  of  this  subpart. 

(ej  Effective  January  1.  2003,  no 
person  may  produce  HCFC-141b  except 
in  a  process  resulting  in  its 
transformation,  use  in  a  process 
resulting  in  destruction,  or  for 
exceptions  stated  in  paragraph  (1)  of  this 
section. 


(g)  Effective  January  1.  2010.  no 
person  may  produce  or  consume 
(excluding  used  or  recycled  controlled 
substances,  or  transhipments)  HCFC-22 
or  HCFC-142b  for  any  purpose  other 
than  for  use  in  a  process  resulting  in 
their  transformation,  use  in  a  process 
resulting  in  their  destruction,  for  use  in 
equipment  manufactured  prior  to 
January  1.  2010.  or  for  exceptions  stated 
m  paragraph  (1)  of  this  section  in  excess 
of  baseline  allowances  allocated 
§§82.501)  and  82.6(h). 

(h)  Effective  January  1,  2020.  no 
person  may  produce  or  consume  HCFC- 
22  or  HCFC-142b  (excluding  used  or 
recycled  controlled  substances,  or 
transhipments)  for  any  purpose  other 
than  for  use  in  a  process  resulting  in 
their  transformation,  use  in  a  process 
resulting  in  thefr  destiiiction  or  for 
exceptions  stated  in  paragraph  (1)  of  this 
section. 

(i)  Effective  January  1.  2015.  no 
person  may  produce  or  consume  class  II 
substance  (excluding  used  or  recycled 


substances,  (excluding  used  or  recycled 
controlled  substances,  or  U^nshipments) 
for  any  purpose  other  than  for  use  in  a 
process  resulting  in  their 
transformation,  use  in  a  process 
resulting  in  their  destruction,  or  for 
exceptions  stated  in  paragraph  (1)  of  this 
section. 

(k)  The  following  exemptions  apply  to 
the  production  and  consumption 
restrictions  under  paragraphs  (a)  and  (b) 
of  this  section:  [Reserved] 

0)  The  following  exemptions  apply  to 
the  production  and  consumption 
restrictions  under  paragraphs  (e).  (f),  (g). 
(h).  (i)  and  (j)  of  this  section: 

(1)  Medical  Devices  [Reserved] 

(2)  Exports  to  developing  countries 
[Reserved] 

§  82.5    Apportionment  of  bateiine 
production  allowancea. 

Persons  who  produced  controlled 
substances  in  Group  I  or  Group  II  in 


contixjlled  substances,  or  ti^shipments)*   1986  are  apportioned  baseline 


(f)  Effective  January  1,  2003.  no 
person  may  import  HCFC-I41b  except 
for  use  in  a  process  resulting  in  its 
transformation,  use  in  a  process 
resulting  in  destruction,  or  for 
exceptions  stated  in  paragraph  (1)  of  this 
section. 


not  previously  controlled,  for  any 
purpose  other  than  for  use  in  a  process 
resulting  In  its  transformation,  use  in  a 
process  resuUing  in  tiieir  destruction,  as 
a  refrigerant  in  equipment  manufactured 
before  January  1.  2020.  or  for  exceptions 
stated  in  paragraph  (1)  of  this  sertion.  in 
excess  of  baseline  production  and 
consumption  levels  defined  in 
§§  82.5(h)  and  82.601). 

(j)  Effective  January  1.  2030  no  person 
may  produce  or  import  class  II 


Comrofled  Substance 


production  allowances  as  set  forth  in 
paragraphs  (a)  and  (b)  of  this  section. 
Persons  who  produced  controlled 
substances  in  Group  m.  IV.  or  V  in  1989 
are  apportioned  baseline  production 
allowances  as  set  forth  in  paragraphs  (c). 
(d).  and  (e)  of  this  section.  Persons  who  ' 
produced  controlled  substances  in 
Group  VI  and  VII  in  1991  are 
apportioned  baseline  allowances  as  set 
fortii  in  paragraphs  (f)  and  (g)  of  this 
section. 


Person 


(a)  For  Group  I  controlled  substances: 

^^^^  ~ Allied-Signal,  Inc 

El.  DuPont  de  Nenwurs  &  Co 

Elf  Atochem,  N.A  

^c/^  .«  Laroche  Chemicals .".' 

^^?« ~ Allied-Signal,  Inc 

E.I.  Dul=>ont  de  Nemours  &  Co 

Elf  Atochem,  N.A  

^c,-  «,,  Laroche  Chemicals 

^'^'^"3 Allied-Signal,  Inc 

r^r^  ...  E.I.  DuPont  de  Nemours  4  Co 

^^''* Allied-Signal.  Inc 

ren  as  ^  '  DuPont  de  Nemours  &  Co  , 

<-t-t^n5  „ E.I.  DuPont  de  Nemours  &  Co  . 

(b)  For  Group  II  controlled  substances: 

HaJcn-1211  Great  Lakes  Chemical  Corp 

u  .     .^.  'CI  Amencas,  Inc  

Halon-1301  E.I.  DuPont  de  Nemours  &  Co 

Haton-2402 _ °™.^*..'^*'  ^^'^  ^'^ 

(c)  For  Group  III  controiied  substances: 

^^^'3  „ AHied-Signal.  Inc 

E.I.  DuPont  de  Nemours  ft  Co 

Elf  Atochem,  N.A  _., 

Great  Lakes  Chemical  Corp 

CFC^lil  ...; Laroche  Chemicals 

CFC-112 


Allowances  (kg) 


23,082,358 

33,830,000 

21.821,500 

12,856,364 

35,699.776 

64,849,000 

31.089.807 

15,330,909 

21.788,896 

58.553,000 

1  ,-i88.569 

4,194.000 

4,176.000 


826,487 
2,135.484 
3,220,000 
1.766.850 


127,125 

187,831 

3.992 

56,381 

29.025 
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Controlled  Substance 


Pefson 


AHowances  (kg) 


CFC-211  ... 
CFC-212  ... 
CFC-213  ... 
CFC-214 


E.I.  DuPont  de  Nemours  &  Co 
E.I.  DuPont  de  NerrKXjrs  &  Co 
E.I.  DuPont  de  NenxxifS  &  Co 
E.I.  DuPont  de  Nerrxxirs  &  Co 


CFC-215 - E.I.  DuPont  de  Nemours  &  Co  . 

Halocaft)on  Products  Corp  

CFG-216 E.I.  DuPont  de  Nemours  &  Co  . 

CFC-217 E.I.  DuPont  de  Nemours  &  Co  . 

(d)  For  Group  IV  corrtrolled  substances: 

ecu Atao  Chemicals.  Inc 

Degussa  Corporation 

Dow  Chemical  Company,  USA 
E.I.  DuPont  de  Nemours  &  Co  . 

Hanlln  Chemicals-WV,  Inc 

ICI  Americas,  Inc  

Occidental  Chemical  Corp 

Vulcan  Chemicals  


•j»v 


(e)  For  Group  V  controlled  substances: 

Methyl  chlorofomrt Dow  Chemical  Con)pany,  USA 

E.I.  DuPont  de  Nemours  &  Co 

PPQ  Industries.  Inc , 

Vulcan  Chemicals 


11 
11 
11 
11 

511 

1.270 

170.574 

511 


7.873.615 

26,546 

18.987,747 

9,099 

219,616 

853.714 

1,059.358 

21,931,987 

168,030,117 

2 

57,450,719 

89,689.064 


(f)  For  Group  VI  controlled  substances:  [Reserved] 
For  Group  VII  controlled  substances:  [Reserved] 
For  class  II  controlled  substances:  [Reserved] 


1 82.6    Apportionment  of  baeellne  consumptior.  anowances. 

Persons  who  produced,  imported,  or  produced  and  imported  controlled  substances  in  Group  I  or  Group  11  In  1986 
are  apportioned  cnemical-specific  baseline  consumption  allowances  as  set  forth  in  paragraphs  (a)  and  (b)  of  this  section. 
Persons  who  produced,  imported,  or  produced  and  imported  controlled  substances  in  Group  m,  Group  IV,  or  Group 
V  in  1989  are  apportioned  chemical-specific  baseline  consumption  allowances  as  set  forth  in  paragraphs  (c),  (d).  and 
(e)  of  this  section.  Persons  who  produced,  imported,  or  produced  and  imported  controlled  substances  in  Group  VI 
or  Vn  in  1991  are  apportioned  chemical  specific  baseline  consumption  allowances  as  set  forth  in  paragraphs  (f)  and 
(g)  of  this  section. 


Controlled  sut>stance 


Person 


Allowances  (kg) 


(a)  For  Group  I  controlled  substances: 

CFC-11  Allied-Signal,  Inc 

E.I.  DuPont  de  Nemours  &  Co 

Elf  Atochem.  N.A 

Hoechst  Celanese  Corporation  

ICI  Americas,  Inc  

Kali-Chemie  Corporation  

Laroche  Chemicals 

htational  Refrigerants,  Inc 

Refrtcentro,  Inc 

Sumitomo  Corporation  of  America  . 
CFC-12 Allied-Signal,  Inc 

E.I.  DuPont  de  Nenrtours  &  Co 

Elf  Atochem,  N.A  , 

Hoechst  Celanese  Corporation  

ICI  Americas.  Inc  

Kali-Chemie  Corporation  „.. 

Laroche  Chemicals 

National  Refrigerants.  Inc 

Refrtcentro,  Inc  

CFC-113  Allied-Signal,  lnc.18.241,928. 

E.I.  DuPont  de  Nemours  &  Co 

Elf  Atochem,  N.A  . 

Hotehem 

ICI  Amerteas,  Inc 

Refrtcentro,  Inc  ; 

Sumitomo  Corporatksn  of  America 
CFC-114 AlUed-Signal,  Inc 

E.I.  DuPont  de  Nemours  &  Co 

Elf  Atochem,  N.A 

ICI  Americas,  Inc ~ 

CFC-115 E.I.  DuPont  de  Nemours  &  Co , 

Elf  Atochem,  N.A 


22,683,833 

32,054,283 

21.740,194 

185,396 

1,673,436 

82,500 

12.695,726 

693,707 

160,697 

5,800 

35,236,397 

61,098,726 

32,403,869 

138,865 

1.264,980 

355,440 

15,281.553 

2,375,384 

242,526 

49,602,858 

244,908 

265,199 

2,399.700 

37,385 

280,163 

1,429,582 

3.686,103 

22.880 

32,930 

2,764.109 

633,007 
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Controlled  sut>stance 


Person 


Hoechst  Celanese  Corporation  .... 

ICI  Americas,  Inc  

Laroche  Chemicals 

Refrtcentro,  Inc  

(b)  For  Group  II  controlled  substances: 

Halon-1211 Etf  Atochem.  N.A 

Great  Lakes  Chemical  Corp 

ICI  Anwricas,  Inc  

Kali-Chemie  Corporation  

Halon-1301  E.I.  DuPont  de  Nemours  &  Co 

Elf  Atochem,  N.A  

Great  Lakes  Chemical  Corp 

Kali-Chemie  Corporation  

Halon-2402  Ausimont 

Great  Lakes  Chemical  Corp 

(c)  For  Group  III  controlled  substances: 

CFC-13 Allied-Signal.  Inc 

E.I.  DuPont  de  Nemours  &  Co 

Elf  Atochem,  N.A  

Great  Lakes  Chemical  Corp 

ICI  Americas,  Inc  

Laroche  Chemicals 

_  National  Refrigerants,  Inc 

cto-in 

C=C-112  Sumitonx)  Corporation  of  America 

TG  (USA)  Corporation  

CFC-211  E.I.  DuPont  de  Nemours  &  Co 

CFC-212  E.I.  DuPont  de  Nemours  &  Co 

CFC-213 E.I.  DuPont  de  Nemours  &  Co 

CFC-214 E.I.  DuPont  de  Nemours  &  Co 

CFC-215  E.I.  DuPont  de  Nemours  &  Co 

Hakx»rt)on  Products  Corp  

CFC-216  E.I.  DuPont  de  Nenx>urs  &  Co 

CFC-217  E.I.  DuPont  de  Nemours  &  Co 

(d)For  Group  IV  controlled  substances: 

^'}* Crescent  Chemical  Co 

Degussa  Corporation 

Dow  Chemkai  Company,  USA  

E.I.  DuPont  de  Nemours  &  Co 

Elf  Atochem,  N.A  

Hanlln  Chemicals-WV,  Inc 

Hoechst  Celanese  Corporation  

ICC  Chemical  Corp 

ICI  Americas,  Inc 

Occidental  Chemical  Corp 

Sumitomo  Corporation  of  America 

(e)  For  Group  V  controlled  substances: 

Methyl  Chloroform 3V  Chemical  Corp  

Actex.  Inc 

Atochem  North  America 

Dow  Chemical  Company,  USA  

E.I.  DuPont  de  Nemours  &  Co 

IBM 

ICI  Americas,  Inc  

Laidlaw 

PPG  Industries 

Sumitonrx) 

TG  (USA)  Corporation  ...!.!!!!!!!."!!!! 

Unitor  Ships  Sendee,  Inc 

Vulcan  Chemicals 

(f)  For  Group  VI  controlled  substances:  [Reserved] 
'"'  E^f"  ^P^P  VII  controlled  substances:  [Resen/ed] 

controlled  substances:  [Reserved] 


Allowances  (kg) 


n 


For  Class 


..*. 


8,893 

2.366,351 

135,520 

•  27.337 


411,292 

772,775 

2,116,641 

330,000 

2,772,917 

89,255 

1,744.132 

54.380 

34,400 

15.900 

127.124 

158.508 

3,992 

56.239 

5.855 

29,025 

16.665 

5.912 

9,253 

11 

11 

11 

11 

511 

1,270 

170.574 

511 


56 

12,466 

8.170,561 

26.537 

41 

103.133 

3 

1.173.723 

855.466 

497.478 

9 


3,528 

50.171 

74.355 

125,200,200 

2 

2,026 

14.179,850 

420,207 

45.254,115 

1,954 

7,073 

14,746 

70,765,072 
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S82.7'  Grant  and  phaMd  reduction  of  ba»elln«  production  and  consumption  allowances  for  class  I  controlled  substances. 

For  each  control  period  specified  in  the  following  table,  each  person  is  granted  the  specified  percentage  of  the 
baseline  production  and  consiunption  allowances  apportioned  to  him  under  §§82.5  and  82.6. 


ControJ  period 

Class  1  sub- 
stances In 

groups  1  and 
III  (percent) 

Class  1  sub- 
stances in 
group  II 
(percent) 

Class  1  sub- 
stances in 
group  IV 
(percent) 

Class  1  sub- 
stances in 
gi9upV 
(percent) 

Class  1  sub- 
stances in 
oroup  VI 
(percent) 

Class  1  sub- 
stances in 
atoup  VII 
(percent) 

1994  

25 
25 
0 
0 
0 
Q 
0 
0 

0 
0 
0 
0 
0 
0 
0 
0 

50 
15 
0 
0 
0 
0 
0 
0 

50 
30 
0 
0 
0 
0 
0 
0 

100 
100 
100 
100 
100 
100 
100 
0 

1905  

100 

1996  

100 

1997  

0 

1998  

0 

1999 

0 

2000 

0 

2001  

0 
0 

f  62.8    Grant  and  phased  reduction  of 
bassMns  production  and  consumption 
allowances  for  class  11  controlled 
substances.  [Reserved] 

f  82.9    Avsilability  of  production 
ailowancee  in  addition  to  baseline 
production  allowances. 

(a)  Every  person  apportioned  basehne 
production  allowances  for  class  I 
controlled  substances  under  §82.5  (a) 
through  (e)  is  also  granted  potential 
production  allowances  equal  to: 

(1)  10  percent  of  his  apportionment 
under  §82.5  for  each  control  period 
ending  before  January  1,  2000;  and 

(2)  15  percent  of  his  apportionment 
under  §  82.5  for  each  control  period 
begirming  after  December  31, 1999  and 
ending  before  January  1.  2011  (January 
1.  2013  in  the  case  of  methyl 
chloroform). 

(3)  A  person  may  convert  potential 
production  allowances,  either  granted 
under  this  paragraph  (a)  or  obtained 
under  §  82.12  (transfer  of  allowances),  to 
production  allowances  only  to  the 
extent  authorized  by  the  Administrator 
imder  §  82.11  (Exports  to  Article  5 
Parties).  A  person  may  obtain 
authorizations  to  convert  potential 
production  allowances  to  production 
allowances  by  requesting  issuance  of  a 
notice  under  §  82.11  or  by  completing  a 
transfer  of  authorizations  under  §82.12. 

(b)  A  person  may  also  increase  or 
decrease  its  production  allowances  by 
trading  with  another  Party  to  the 
Protocol.  A  nation  listed  in  appendix  C. 
Annex  1  of  this  subpart  (Parties  to  the 
Montreal  Protocol)  must  agree  either  to 
transfer  to  the  person  for  the  current 
control  period  some  amount  of 
production  that  the  nation  is  permitted 
under  the  Montreal  Protocol  or  to 
receive  from  the  person  for  the  current 
control  period  some  amount  of 
production  that  the  person  is  permitted 
under  this  subpart.  A  request  for 
production  allowances  shall  also  be 
considered  a  request  for  consumption 
allowances  under  §  82.10(c). 


(1)  For  trades  from  a  Party,  the  person 
must  obtain  from  the  principal 
diplomatic  representative  in  that 
nation's  embassy  in  the  United  States  a 
signed  document  stating  that  the 
appropriate  authority  within  that  nation 
has  established  or  revised  production 
limits  for  the  nation  to  equal  the  lesser 
of  the  maximum  production  that  the 
nation  is  allowed  under  the  Protocol 
minus  the  amount  transferred,  the 
maximum  production  that  is  allowed 
under  the  nation's  applicable  domestic 
law  minus  the  amount  transferred,  or 
the  average  of  the  nation's  actual 
national  production  level  for  the  three 
years  prior  to  the  transfer  minus  the 
production  allowances  transferred.  The 
person  must  submit  to  the 
Administrator  a  transfer  request  that 
includes  a  true  copy  of  this  document 
and  that  sets  forth  the  following: 

(i)  The  identity  and  address  of  the 
person: 

(ii)  TTie  identity  of  the  Party; 

tiii)  The  names  and  telephone 
numbers  of  contact  persons  for  the 
person  and  for  the  Party; 

(iv)  The  chemical  typw  and  level  of 
production  being  transferred; 

(v)  The  control  period(s)  to  which  the 
transfer  applies;  and 

(vi)  A  signed  statement  by  the  person 
that  this  increased  production  is 
intended  as  an  export  to  the  Party. 

(2)  For  trades  to  a  Party,  a  person 
must  submit  a  transfer  request  that  sets 
forth  the  following: 

(i)  The  identity  and  address  of  the 
person; 

(ii)  The  identity  of  the  Party; 

(iii)  The  names  and  telephone 
numbers  of  contact  persons  for  the 
person  and  for  the  Party; 

(iv)  The  chemical  type  and  level  of 
allowable  production  to  be  transferred; 
and 

(v)  The  control  period(s)  to  which  the 
transfer  applies. 

(3)  After  receiving  a  transfer  request 
that  meets  the  requirements  of 


paragraph  (b)(2)  of  this  section,  the 
Administrator  may,  at  his  discretion, 
consider  the  following  factors  in 
deciding  whether  to  approve  such  a 
transfer: 

(i)  Possible  creation  of  economic 
hardship; 

(ii)  Possible  effects  on  trade; 

(iii)  Potential  environmental 
implications;  and 

(iv)  The  total  amount  of  unexpended 
production  allowances  held  by  United 
States  entities. 

(4)  The  Administrator  will  issue  the 
person  a  notice  either  granting  or 
deducting  production  allowances  and 
specifying  the  control  periods  to  which 
the  transfer  applies,  provided  that  the 
request  meets  the  requirement  of 
paragraph  (b)(1)  of  this  section  for  trades 
from  Parties  and  paragraph  (b)(2)  of  this 
section  for  trades  to  Parties,  unless  the 
Administrator  has  decided  to 
disapprove  the  trade  under  paragraph 
(b)(3)  of  this  section  for  trades  to  Parties 
For  a  trade  from  a  Party,  the 
Administrator  will  issue  a  notice  that 
revises  the  allowances  held  by  the 
person  to  equal  the  unexpended 
production  allowances  held  by  the 
person  under  this  subpart  plus  the  level 
of  allowable  production  transferred 
from  the  Party.  For  a  trade  to  a  Party,  the 
Administrator  will  issue  a  notice  that 
revises  the  production  limit  for  the 
person  to  equal  the  lesser  of: 

(i)  The  unexpended  production 
allowances  held  by  the  person  under 
this  subpart  minus  the  amount 
transferred;  or 

(ii)  The  unexpended  production 
allowances  held  by  the  person  under 
this  subpart  minus  the  amount  by  which 
the  United  States  average  annual 
production  of  the  controlled  substance 
being  traded  for  the  three  years  prior  to 
the  transfer  is  less  than  the  total 
allowable  production  allowable  for  that 
substance  under  this  subpart  minus  the 
amount  transferred.  The  change  in 
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allowances  will  be  effective  on  the  date 
that  the  notice  is  issued. 

(5)  If  after  one  person  obtains 
approval  for  a  trade  of  allowable 
production  of  a  controlled  substance  to 
a  Party,  one  or  more  other  persons 
obtain  approval  for  trades  involving  the 
same  controlled  substance  and  the  same 
Qonirol  period,  the  Administrator  will 
issue  notices  revising  the  production 
limits  for  each  of  the  other  persons 
trading  that  controlled  substance  in  that 
control  period  to  equal  the  lesser  of: 

(i)  The  unexpended  production 
allowances  held  by  the  person  under 
this  subpart  minus  the  amount 
transferred;  or 

(ii)  The  unexpended  production 
allowances  held  by  the  person  under 
this  subpart  minus  (the  amount  by 
which  the  United  States  average  annual 
production  of  the  controlled  substance 
being  traded  for  the  three  years  prior  to 
the  transfer  is  less  than  the  total 
allowable  production  for  that  substance 
under  this  subpart)  multiplied  by  the 
amount  transferred  divided  by  (the  total 
amount  transferred  by  all  the  odier 
persons  trading  the  same  controlled 
substance  in  the  same  control  penod) 
minus  the  amount  transferred  by  that 
person. 

(iii)  The  Administrator  will  also  issue 
a  notice  revising  the  production  limit 
for  each  person  who  previously 
obtained  approval  of  a  trade  of  that 
substance  in  that  control  period  to  equal 
the  unexpended  production  allowances 
held  by  the  person  under  this  subpart 
plus  the  amount  by  which  the  United 
States  average  annual  production  of  the 
controlled  substance  being  traded  for 
the  three  years  prior  to  the  transfer  is 
less  than  the  total  allowable  production 
under  this  subpart  multiplied  by  the 
amount  transferred  by  that  person 
divided  by  (the  amount  transferred  by 
all  of  the  persons  that  have  traded  that 
controlled  substance  in  that  control 
period).  The  change  in  production 
allowances  will  be  effective  on  the  date 
that  the  notice  is  issued. 

(c)  A  person  may  obtain  production 
allowances  for  that  controlled  substance 
equal  to  the  amount  of  that  controlled 
substance  produced  in  the  United  States 
that  was  transformed  or  destroyed 
within  the  United  States  in  cases  where 
production  allowances  were  expended 
to  produce  such  substance  in 
accordance  with  the  provisions  of  this 
paragraph.  A  request  for  production 
allovvances  under  this  section  will  be 
considered  a  request  for  consumption 
allowances  under  §  82.10(b). 

(1)  A  person  must  submit  a  request  for 
production  allowances  that  includes  the 
following: 


(i)  The  identity  and  address  of  the 
person; 

(ii)  The  name,  quantity,  and  level  of 
controlled  substance  transformed  or  the 
name,  quantity  and  volume  destroyed; 
(iii)  A  copy  of  the  invoice  or  receipt 
documenting  the  sale  of  the  controlled 
substance  to  the  person; 

(iv)  A  certification  that  production 
allowances  were  expended  for  the 
production  of  the  controlled  substance; 

(v)  If  the  controlled  substance  is 
transformed,  the  name,  quantity,  and 
verification  of  the  commercial  use  of  the 
resulting  chemical  transformed;  and 

(vi)  If  the  controlled  substance  is 
destroyed,  the  efficiency  of  the 
destruction  process. 

(2)  The  Administrator  will  review  the 
information  and  documentation 
submitted  under  paragraph  (c)(1)  of  this 
section  and  will  assess  the  quantity  of 
class  I  controlled  substance  that  the 
documentation  and  information  verifies 
was  transformed  or  destroyed.  The 
Administrator  will  issue  the  person     . 
production  allowances  equivalent  to  the 
controlled  substances  that  the 
Administrator  determines  were 
transformed  or  destroyed.  For  controlled 
substances  completely  destroyed  under 
this  subpart,  the  Agency  will  grant 
allowances  equal  to  100  percent  of 
volume  intended  for  destruction.  For 
those  controlled  substances  destroyed  at 
less  than  a  98  percent  destruction 
efficiency,  the  Agency  will  grant 
allowances  commensurate  with  that 
percent  of  destruction  efficiency  that  is 
actually  achieved.  The  grant  of 
allowances  will  be  effective  on  the  date 
that  the  notice  is  issued. 

(3)  If  the  Administrator  determines 
that  the  request  for  production 
allowances  does  not  satisfactorily 
substantiate  that  the  person  transformed 
or  destroyed  controlled  substances  as 
claimed,  or  that  modified  allowances 
were  not  expended,  the  Administrator 
will  issue  a  notice  disallowing  the 
request  for  additional  production 
allowances.  Within  ten  working  days 
after  receipt  of  notification,  the  person 
may  file  a  notice  of  appeal,  with 
supporting  reasons,  with  the 
Administrator.  The  Administrator  may 
affirm  the  disallowance  or  grant  an 
allowance,  as  he  finds  appropriate  in 
light  of  the  available  evidence.  If  no 
appeal  is  taken  by  the  tenth  day  after 
notification,  the  disallowance  will  be 
final  on  that  day. 

i  82.1 0    Avsilability  of  consumption 
allowances  in  addition  to  baseline 
consumption  allowances. 

(a)  Any  person  may  obtain,  in 
accordance  with  the  provisions  of  this 
section,  consumption  allowances 


equivalent  to  the  level  of  class  I 
controlled  substances  (other  than  used 
or  recycled  controlled  substances  or  a 
transshipment)  that  the  person  has 
exported  from  the  United  States  and  its 
territories  to  a  Party  (as  listed  in 
appendix  C,  Annex  1  of  this  subpart), 
other  than  a  transshipment. 

(1)  The  exporter  ofthe  class  I 
controlled  substances  must  submit  to 
the  Administrator  a  request  for 
consumption  allowances  setting  forth 
the  following: 

(i)  The  identities  and  addresses  of  the 
exporter  and  the  recipient  ofthe 
exports; 

(ii)  The  exporter's  Employer 
Identification  Number; 

(iii)  The  names  and  telephone 
numbers  of  contact  persons  for  the 
exporter  and  the  recipient; 

(iv)  The  quantity  and  type  of 
controlled  substances  exported; 

(v)  The  source  of  the  controlled 
substance  and  the  date  purchased; 

(vi)  The  date  on  whicn  and  the  port 
from  which  the  controlled  substances 
were  exported  from  the  United  States  or 
its  territories; 

(vii)  The  country  to  which  the 
controlled  substances  were  exported; 

(viii)  The  bill  of  lading  and  the 
invoice  indicating  the  net  quantity  of 
controlled  substances  shipped  and 
documenting  the  sale  ofthe  controlled 
substances  to  the  purchaser;  and 
(ix)  The  commodity  code  ofthe 
controlled  substance  exported. 

(2)  The  Administrator  will  review  the 
information  and  documentation 
submitted  under  paragraph  (a)(1)  of  this 
section,  and  will  assess  the  quantity  of 
controlled  substances  that  the 
documentation  verifies  was  exported. 
The  Administrator  will  issue  the 
exporter  consumption  allowances 
equivalent  to  the  level  of  controlled 
substances  that  the  Administrator 
determined  was  exported.  The  grant  of 
the  consumption  allowances  will  be 
effective  on  the  date  the  notice  is  issued, 
(b)  A  person  may  obtain  consumption 
allowances  for  that  controlled  substance 
equal  to  the  amount  of  a  controlled 
substance  either  produced  in  or 
imported  into  the  United  States  that  was 
transformed  or  destroyed  in  the  United 
States  in  the  case  where  consumption 
allowance  were  expended  to  produce  or 
import  such  substance  in  accordance 
with  the  provisions  of  this  paragraph. 

(1)  A  person  must  submit  a  request  for 
consumption  allowances  that  includes 
the  following: 

(i)  The  identity  and  address  of  the 
person; 

(ii)  The  name,  quantity,  and  level  of 
controlled  substance  transformed  or  the 
name,  quantity  and  volume  destroyed; 
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(iii)  A  copy  of  the  invoice  or  receipt 
documenting  the  sale  of  the  controlled 
substance  to  the  person; 

(iv)  A  certification  that  production 
and/or  consumption  allowances  were 
expended  for  the  production  and/or 
import  of  the  controlled  substance; 

(v)  If  the  controlled  substance  is 
transformed,  the  name,  quantity,  and 
verification  of  the  commercial  use  of  the 
resulting  chemical  transformed;  and 

(vi)  If  the  controlled  substance  is 
destroyed,  the  efficiency  of  the 
destruction  process. 

(2)  The  Administrator  will  review  the 
information  and  documentation 
submitted  under  paragraph  (b)(1)  of  this 
section  and  will  assess  the  quantity  of 
controlled  substance  that  the 
documentation  and  information  verified 
was  transformed  or  destroyed.  The 
Administrator  will  issue  to  the  person 
consumption  allowances  equivalent  to 
the  level  of  controlled  substances  that 
the  Administrator  determines  was 
transformed  or  destroyed.  For  controlled 
substances  completely  destroyed  under 
this  subpart,  the  Agency  will  grant 
allowances  equal  to  100  percent  of 
volume  intended  for  destruction.  For 
those  controlled  substances  destroyed  at 
less  than  a  98  percent  destruction 
efficiency,  the  Agency  will  grant 
allowances  commensurate  with  that 
percent  of  destruction  efficiency  that  is 
actually  achieved.  The  grant  of 
allowances  will  be  effective  on  the  date 
that  the  notice  is  issued. 

(3)  If  the  Administrator  determines 
that  the  request  for  consumption 
allowances  does  not  satisfactorily 
substantiate  that  the  person  transformed 
or  destroyed  controlled  substances  as 
claimed,  or  that  production  or 
consumption  allowances  had  not  been 
expended,  the  Administrator  will  issue 
a  notice  disallowing  the  request  for 
additional  consumption  allowances. 
Within  ten  working  days  after  receipt  of 
notification,  the  person  may  file  a  notice 
of  appeal,  with  supporting  reasons,  vsrith 
the  Administrator.  The  Administrator 
may  affirm  or  vacate  the  disallowance. 
If  no  appeal  is  taken  by  the  tenth  day 
after  notification,  the  disallowance  will 
be  final  on  that  day. 

(c)  A  person  may  also  increase  its 
consumption  allowances  by  receiving 
production  from  another  Party  to  the 
Protocol.  A  nation  listed  in  appendix  C, 
Annex  1  of  this  subpart  (Parties  to  the 
Montreal  Protocol)  must  agree  to 
transfer  to  the  person  for  the  current 
control  period  some  amount  of 
production  that  the  nation  is  permitted 
under  the  Montreal  Protocol.  A  request 
for  consumption  allowances  shall  also 
be  considered  a  request  for  production 
allowances  under  §  82.9(b).  For  trades 


from  a  Party,  the  person  must  obtain 
from  the  principal  diplomatic 
representative  in  that  nation's  embassy 
in  the  United  States  a  signed  document 
stating  that  the  appropriate  authority 
within  that  nation  has  estabUshed  or 
revised  production  limits  for  the  nation 
to  equal  the  lesser  of  the  maximum 
production  that  the  nation  is  allowed 
under  the  Protocol  minus  the  amount 
transferred,  the  maximum  production 
that  is  allowed  under  the  nation's 
applicable  domestic  law  minus  the 
amount  transferred,  or  the  average  of  the 
nation's  actual  national  production  level 
for  the  three  years  prior  to  the  transfer 
minus  the  production  allowances 
transferred.  The  person  must  submit  to 
the  Administrator  a  transfer  request  that 
includes  a  true  copy  of  this  document 
and  that  sets  forth  the  following: 

(1)  The  identity  and  address  of  the 
person; 

(2)  The  identity  of  the  Party; 

(3)  The  names  and  telephone  numbers 
of  contact  persons  for  the  person  and  for 
the  Party; 

(4)  The  chemical  type  and  level  of 
production  being  transferred; 

(5)  The  control  period(s)  to  which  the 
transfer  applies;  and 

(6)  A  signed  statement  by  the  person 
that  this  increased  production  is 
intended  as  an  export  to  the  Party. 

f  82.1 1    Exports  to  Article  5  Partlee. 

In  accordance  with  the  provisions  of 
this  section,  any  person  may  obtain 
authorizations  to  convert  potential 
production  allowances  to  production 
allowances  by  exporting  class  I 
controlled  substances  (not  including 
transshipments,  or  used  or  recycled 
controlled  substances)  to  foreign  states 
listed  in  appendix  E  to  this  subpart 
(Article  5  Parties).  Authorizations 
obtained  under  this  section  will  be  valid 
only  during  the  control  period  in  which 
the  controlled  substance  departed  the 
United  States.  A  request  for 
authorizations  under  this  section  will  be 
considered  a  request  for  consumption 
allowances  under  §  82.10(a)  as  well. 

(a)  The  exporter  must  submit  to  the 
Administrator  a  request  for  authority  to 
convert  potential  production  allowance 
to  production  allowances.  That  request 
must  set  forth  the  following: 

(1)  The  identities  and  addresses  of  the 
exporter  and  the  recipient  of  the 
exports; 

(2)  The  exporter's  Employee 
Identification  Number; 

(3)  The  names  and  telephone  numbers 
of  contact  persons  for  the  exporter  and 
for  the  recipient; 

(4)  The  quantity  and  the  type  of 
controlled  substances  exported,  its 
source  and  date  purchased: 


(5)  The  date  on  which  and  the  port 
fi-om  which  the  controlled  substances 
were  exported  from  the  United  States  or 
its  territories; 

(6)  The  country  to  which  the 
controlled  substances  were  exported; 

(7)  A  copy  of  the  bill  of  lading  and 
invoice  indicating  the  net  quantity 
shipped  and  documenting  tlie  sale  of 
the  controlled  substances  to  the 
purchaser; 

(8)  The  commodity  code  of  the 
controlled  substance  exported:  and 

(9)  A  copy  of  the  contract  covering  the 
sale  of  the  controlled  substances  to  the 
recipient  that  contains  provisions 
forbidding  the  reexport  of  the  controlled 
substance  in  bulk  form  and  subjecting 
the  recipient  or  any  transferee  of  the 
recipient  to  liquidated  damages  equal  to 
the  resale  price  of  the  controlled 
substances  if  they  are  reexported  in  bulk 
form. 

(b)  The  Administrator  will  review  the 
information  and  documentation 
submitted  under  paragraph  (a)  of  this 
section,  and  assess  the  quantity  of 
controlled  substances  that  the 
documentation  verifies  were  exported  to 
an  Article  5  Party.  Based  on  that 
assessment,  the  Administrator  will  issue 
the  exporter  a  notice  authorizing  the 
conversion  of  a  specified  quantity  of 
potential  production  allowances  to 
production  allowances  in  a  specified 
control  year,  and  granting  consumption 
allowances  in  the  same  amount  for  the 
same  control  year.  The  authorizations 
may  be  used  to  convert  potential 
production  allowances  to  production 
allowances  as  soon  as  the  date  on  which 
the  notice  is  issued. 

§82.12    Transfws. 

(a)  Inter-company  transfers.  Any 
person  ("transferor")  may  transfer  to 
any  other  person  ("transferee")  any 
amount  of  the  transferor's  consumption 
allowances,  production  allowances, 
potential  production  allowances,  or 
authorizations  to  convert  potential 
production  allowances  to  production 
allowances,  as  follows: 

(1)  The  transferor  must  submit  to  the 
Administrator  a  transfer  claim  setting 
forth  the  following: 

(i)  The  identities  and  addresses  of  the 
transferor  and  the  transferee; 

(ii)  The  name  and  telephone  numbers 
of  contact  persons  for  the  transferor  and 
the  transferee; 

(iii)  The  type  of  allowances  or 
authorizations  being  transferred, 
including  the  names  of  the  controlled 
substances  for  which  allowances  are  to 
be  transferred; 

(iv)  The  group  of  controlled 
substances  to  which  the  allowances  or 
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authorizations  being  transferred 
pertains; 

(v)  The  amount  of  allowances  or 
authorizations  being  transferred; 

(vi)  The  control  period(s)  for  which 
the  allowances  or  authorizations  are 
being  transferred; 

(vii)  The  amount  of  unexpended 
allowances  or  authorizations  of  the  type 
and  for  the  control  period  being 
transferred  that  the  transferor  holds 
under  authority  of  this  subpart  as  of  the 
date  the  claim  is  submitted  to  EPA;  and 
(viii)  The  amount  of  the  one-percent 
offset  apphed  to  the  unweighted  amount 
traded  that  will  be  deducted  firom  the 
transferor's  allowance  balance  (except 
for  trades  of  potential  production 
allowances,  authorizations  to  convert,  or 
trades  from  transformers  and  destroyers 
to  producers  or  importers  for  the 
purpose  of  allowance  reimbursement). 
(2)  The  Administrator  will  determine 
whether  the  records  maintained  by  EPA, 
taking  into  account  any  previous 
transfers  and  any  production,  allowable 
imports  and  exports  of  controlled 
substances  reported  by  the  transferor, 
indicate  that  the  transferor  possesses,  as 
of  the  date  the  transfer  claim  is 
processed,  unexpended  allowances  or 
authorizations  sufficient  to  cover  the 
transfer  claim  (i.e.,  the  amount  to  be 
transferred  plus,  in  the  case  of 
transferors  of  production  or 
consumption  allowances,  one  percent  of 
that  amount).  Within  three  working 
days  of  receiving  a  complete  transfer 
claim,  the  Administrator  will  take 
action  to  notify  the  transferor  and 
transferee  as  follows: 

(i)  If  EPA's  records  show  that  the 
transferor  has  sufficient  unexpended 
allowances  or  authorizations  to  cover 
the  transfer  claim  or  if  review  of 
available  information  is  insufficient  to 
make  a  determination,  the 
Administrator  will  issue  a  notice 
indicating  that  EPA  does  not  object  to 
the  transfer  and  will  reduce  the 
transferor's  balance  of  unexpended 
allowances  or  authorizations  by  the 
amount  to  be  transferred  plus,  in  the 
case  of  transfers  of  production  or 
consumption  allowances,  one  percent  of 
that  amount.  When  EPA  issues  a  no 
objection  notice,  the  transferor  and  the 
transferee  may  proceed  with  the 
transfer.  However,  if  EPA  ultimately 
finds  that  the  transferor  did  not  have 
sufficient  unexpended  allowances  or 
authorizations  to  cover  the  claim,  the 
transferor  and  transferee  will  be  held 
liable  for  any  violations  of  the 
regulations  of  this  subpart  that  occur  as 
a  result  of,  or  in  conjunction  with,  the 
improper  transfer. 

fii)  If  EPA's  records  show  that  the 
transferor  has  insufficient  unexpended 


allowances  or  authorizations  to  cover 
the  transfer  claim,  or  that  the  transferor 
has  failed  to  respond  to  one  or  more 
Agency  requests  to  supply  information 
needed  to  make  a  determination,  the 
Administrator  will  issue  a  notice 
disallowing  the  transfer.  Within  10 
working  days  after  receipt  of 
notification,  either  party  may  file  a 
notice  of  appraal,  with  supporting 
reasons,  with  the  Administrator.  The 
Administrator  may  affirm  or  vacate  the 
disallowance.  If  no  appeal  is  taken  by 
the  tenth  working  day  after  notification, 
the  disallowance  shall  be  final  on  that 
day. 

l3)  In  the  event  that  the  Administrator 
does  not  respond  to  a  transfer  claim 
within  the  three  working  days  specified 
in  paragraph  (b)(2)  of  this  section,  the 
transferor  and  transferee  may  proceed 
with  the  transfer.  EPA  will  reduce  the 
transferor's  balance  of  unexpended 
allowances  or  authorizations  by  the 
amoimt  to  be  transferred  plus,  in  the 
case  of  transfers  of  production  or 
consumption  allowances,  one  percent  of 
that  amoimt.  However,  if  EPA 
ultimately  finds  that  the  transferor  did 
not  have  sufficient  unexpended 
allowances  or  authorizations  to  cover 
the  claim,  the  transferor  and  transferee 
will  be  held  fiable  for  any  violations  of 
the  regulations  of  this  subpart  that  occur 
as  a  result  of,  or  in  conjimction  with,  the 
improper  transfer. 

(b)  Inter-pollutant  conversions.  Any 
person  ("convertor")  may  convert 
consumption  allowances,  production 
allowances,  potential  promiction 
allowances,  or  authorizations  to  convert 
potential  production  allowances  to 
production  allowances  for  one  class  I 
controlled  substance  to  the  same  type  of 
allowance  for  another  class  I  controlled 
substance  within  the  group  of  controlled 
substances  as  the  first  as  follows: 

(1)  The  convertor  must  submit  to  the 
Administrator  a  conversion  claim 
setting  forth  the  following: 

(i)  "rne  identity  and  address  of  the 
convertor; 

(ii)  The  name  and  telephone  number 
of  a  contact  person  for  the  convertor; 

(iii)  The  type  of  allowances  or 
authorizations  being  converted, 
including  the  names  of  the  controlled 
substances  for  which  allowances  are  to 
be  converted; 

(iv)  The  group  of  controlled 
substances  to  which  the  allowances  or 
authorizations  being  converted  pertains; 

(v)  The  amount  and  type  of 
allowances  to  be  converted; 

(vi)  The  amount  of  allowances  to  be 
subtracted  ftx)m  the  converter's 
imexpended  allowances  for  the  first 
controlled  substance,  to  be  equal  to  101 
percent  of  the  amount  of  allowances 


converted  (except  for  conversions  of 
authorizations  to  convert  potential 
production  allowances  and  conversions 
of  notential  production  allowances); 
(vii)  The  amount  of  allowances  or 
authorizations  to  be  added  to  the 
converter's  unexpended  allowances  or 
authorizations  for  the  second  controlled 
substance,  to  be  equal  to  the  amount  of 
allowances  for  the  first  controlled 
substance  being  converted  multipfied  by 
the  quotient  of  the  ozone  depletion 
factor  of  the  first  controlled  substance 
divided  by  the  ozone  depletion  factor  of 
the  second  controlled  substance,  as 
listed  in  appendix  A  of  this  subpart; 

(viii)  The  control  period(s)  for  which 
the  allowances  or  authorizations"  are 
being  converted;  and 

(ix)  The  amount  of  unexpended 
allowances  or  authorizations  of  the  type 
and  for  the  control  period  being 
converted  that  the  convertor  holds 
under  authority  of  this  subpart  as  of  the 
date  the  claim  is  submitted  to  EPA. 

(2)  The  Administrator  will  determine 
whether  the  records  maintained  by  EPA, 
taking  into  account  any  previous 
conversions,  any  transfers,  and  any 
production,  imports  (not  including 
transhipments,  or  used  and  recycled 
controlled  substances),  or  exports  (not 
including  transhipments,  or  used  and 
recycled  controlled  substances)  of 
controlled  substances  reported  by  the 
convertor,  indicate  that  the  convertor 
possesses,  as  of  the  date  the  conversion 
claim  is  processed,  unexpended 
allowances  or  authorizations  sufficient 
to  cover  the  conversion  claim  (i.e.,  the 
amount  to  be  converted  plus,  in  the  case 
of  conversions  of  production  or 
consumption  allowances,  one  percent  of 
that  amount).  Within  three  working 
days  of  receiving  a  complete  conversion 
claim,  the  Administrator  will  take 
action  to  notify  the  convertor  as  follows: 

(i)  If  EPA's  records  show  that  the 
convertor  has  sufficient  unexpended 
allowances  or  authorizations  to  cover 
the  conversion  claim  or  if  review  of 
available  information  is  insufficient  to 
make  a  determination,  the 
Administrator  will  issue  a  notice 
indicating  that  EPA  does  not  object  to 
the  conversion  and  will  reduce  the 
converter's  balance  of  unexpended 
allowances  or  authorizations  by  the 
amount  to  be  converted  plus,  in  the  case 
of  conversions  of  production  or 
consumption  allowances,  one  percent  of 
that  amount.  When  EPA  issues  a  no 
objection  notice,  the  convertor  may 
proceed  with  the  conversion.  However, 
if  EPA  ultimately  finds  that  the 
convertor  dicf  not  have  sufficient 
imexpended  allowances  or 
authorizations  to  cover  the  claim,  the 
convertor  vdll  be  held  liable  for  any 
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violations  of  the  regulations  of  this 
subpart  that  occur  as  a  result  of.  or  in 
conjunction  with,  the  improper 
conversion. 

(ii)  If  EPA's  records  show  that  the 
converter  has  insvifBdent  unexpended 
allowances  or  authorizations  to  cover 
the  conversion  claim,  or  that  the 
converter  has  foiled  to  respond  to  one 
or  more  Agency  reauests  to  supply 
information  needed  to  make  a 
determination,  the  Administrator  will 
issue  a  notice  disallowing  the 
conversion.  Within  10  working  days 
after  receipt  of  notification,  the 
convertor  may  file  a  notice  of  appeal, 
with  supporting  reasons,  with  tfhe 
Administrator.  The  Administrator  may 
affirm  or  vacate  the  disallowance.  If  no 
appeal  is  taken  by  the  tenth  working  day 
after  notification,  the  disallowance  shall 
be  final  on  that  day. 

(3)  In  the  event  that  the  Administrator 
does  not  respond  to  a  conversion  claim 
within  the  three  working  days  specified 
in  paragraph  (b)(2)  of  this  section,  the 
convertor  may  proceed  with  the 
conversion.  EPA  will  reduce  the 
converter's  balance  of  unexpended 
allowances  by  the  amount  to  be 
converted  plus,  in  the  case  of 
conversions  of  production  or 
consumption  allowances,  one  percent  of 
that  amoimt.  However,  if  EPA 
ultimately  finds  that  the  convertor  did 
not  have  sufficient  unexpended 
allowances  or  authorizations  to  cover 
the  claims,  the  convertor  will  be  held 
liable  for  any  violations  of  the 
regulations  of  this  subpart  that  occur  as 
a  result  of,  or  in  conjunction  with,  the 
improper  conversion. 

(c)  Inter-company  transfers  and  Inter- 
pollutant  conversions.  If  a  person 
requests  an  inter-company  transfer  and 
an  inter-pollutant  conversion 
simultaneously,  the  amount  subtracted 
from  the  converter-transferor's 
imexpended  allowances  for  the  first 
controlled  substance  will  be  equal  to 
101  percent  of  the  amount  of  allowances 
converted  and  transferred  in  the  case  of 
transfer-conversions  of  production  or 
consumption  allowances. 

i  82.1 3    Record-keeping  end  reporting 
requirements. 

ia)  Unless  otherwise  specified,  the 
recordkeeping  and  reporting 
requirements  set  forth  in  this  section 
take  effect  on  January  1, 1994. 

(b)  Reports  and  records  required  by 
this  section  may  be  used  for  purposes  of 
compliance  determinations.  These 
requirements  are  not  intended  as  a 
limitation  on  the  use  of  other  evidence 
admissible  under  the  Federal  Rules  of 
Evidence. 


(c)  Unless  otherwise  specified,  reports 
required  by  this  section  must  be  mailed 
to  the  Administrator  within  45  days  of 
the  end  of  the  appUcable  reporting 
period. 

(d)  Records  and  copies  of  reports 
required  by  this  section  must  be 
retained  for  three  years. 

(e)  In  reports  required  by  this  section, 
quantities  of  controlled  substances  must 
be  stated  in  terms  of  kilograms. 

(f)  Every  person  ("producer")  who 
produces  class  I  controlled  substances 
during  a  control  period  must  comply 
with  me  following  recordkeeping  and 
reporting  requirements: 

(1)  Within  120  days  of  December  10, 
1993,  or  within  120  days  of  the  date  that 
a  producer  first  produces  a  class  I 
controlled  substance,  whichever  is  later, 
every  producer  who  has  not  already 
done  so  must  submit  to  the 
Administrator  a  report  describing: 

(i)  The  method  by  which  the  producer 
in  practice  measures  daily  quantities  of 
controlled  substances  produced; 

(ii)  Conversion  factors  by  which  the 
daily  records  as  currently  maintained 
can  be  converted  into  kilograms  of 
controlled  substances  produced, 
including  any  constants  or  assumptions 
used  in  making  those  calculations  (e.g., 
tank  specifications,  ambient 
temperature  or  pressure,  density  of  the 
controlled  substance): 

(iii)  Internal  accounting  procedures 
for  determining  plant-wide  production; 
(iv)  The  quantity  of  any  fugitive  losses 
accounted  for  in  the  production  figures; 
and 

(v)  The  estimated  percent  efficiency  of 
the  production  process  for  the 
controlled  substance. 

Within  60  days  of  any  change  in  the 
measurement  procedures  or  the 
information  specified  in  the  report  in 
paragraph  (b),  the  producer  must  submit 
a  report  specifying  the  revised  data  or 
procedures  to  the  Administrator. 
(2)  Every  producer  of  a  class  I 
controlled  substance  during  a  control 
period  must  maintain  the  follovong 
records: 

(i)  Dated  records  of  the  quantity  of 
each  controlled  substance  produced  at 
each  facility; 

(ii)  Dated  records  of  the  quantity  of 
controlled  substances  produced  for  use 
in  processes  that  result  in  their 
transformation  or  for  use  in  processes 
that  result  in  their  destruction  and 
quantity  sold  for  use  in  processes  that 
result  in  their  transformation  or  for  use 
in  processes  that  result  in  their 
destruction; 

(iii)  Copies  of  invoices  or  receipts 
documenting  sale  of  controlled 
substance  for  use  in  processes  resulting 


in  their  transformation  or  for  use  in 
processes  resulting  in  destruction; 

(iv)  Dated  records  of  the  quantity  of 
each  controlled  substance  used  at  each 
facility  as  feedstocks  or  destroyed  in  the 
manufacture  of  a  controlled  substance 
or  in  the  manufacture  of  any  other 
substaifee,  and  any  controlled  substance 
introduced  into  the  production  process 
of  the  same  controlled  substance  at  each 
facility; 

(v)  Dated  records  identifying  the 
quantity  of  each  chemical  not  a 
controlled  substance  produced  within 
each  facility  also  producing  one  or  more 
controlled  substances; 

(vi)  Dated  records  of  the  quantity  of 
raw  materials  and  feedstock  chemicals 
used  at  each  facility  for  the  production 
of  controlled  substances; 

(vii)  Dated  records  of  the  shipments  of 
each  controlled  substance  produced  at 
each  plant; 

(viii)  The  quantity  of  controlled 
substances,  the  date  received,  and 
names  and  addresses  of  the  source  of 
recyclable  or  recoverable  materials 
containing  controlled  substances  which 
are  recovered  at  each  plant; 

(ix)  Records  of  the  date,  the  controlled 
substance,  and  the  estimated  quantity  of 
any  spill  or  release  of  a  controlled 
substance  that  equals  or  exceeds  100 
poimds;  and 

(x)  Copies  of  IRS  certification  that  the 
controlled  substance  will  be 
transformed  or  the  verification  that  it 
will  be  destroyed. 

(3)  For  each  quarter,  each  producer  of 
a  class  I  controlled  substance  must 
provide  the  Administrator  with  a  report 
containing  the  following  information: 

(i)  The  production  by  company  in  that 
quarter  of  each  controlled  substance, 
specifying  the  quantity  of  any  controlled 
substance  used  in  processing,  resulting 
in  its  transformation  by  the  producer; 

(ii)  The  amount  of  production  for  use 
in  processes  resulting  in  destruction  of 
controlled  substances  by  the  producer; 

(iii)  The  levels  of  production 
(expended  allowances)  for  each 
controlled  substance; 

(iv)  The  producer's  total  of  expended 
and  unexpended  consumption 
allowances,  potential  production 
allowan(;es,  production  allowances,  and 
authorizations  to  convert  potential 
production  allowances  to  production 
allowances,  as  of  the  end  of  that  quarter; 

(v)  The  quantity,  the  date  received, 
and  names  and  addresses  of  the  sources 
of  recyclable  and  recoverable  materials 
containing  the  controlled  substances 
which  are  recovered; 

(vi)  The  amoimt  of  controlled 
substance  sold  or  transferred  during  the 
quarter  to  a  person  other  than  the 
producer  for  use  in  processes  resulting 
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in  its  transformation  or  eventual 
destruction;  and 

(vii)  Internal  Revenue  Service 
Certificates  in  the  case  of 
transformation,  or  the  purchaser's 
destruction  verification  in  the  case  of 
destruction,  showing  that  the  purchaser 
or  recipient  of  a  controlled  substance 
intends  to  either  transform  or  destroy 
the  controlled  substance. 

(4)  For  any  person  who  fails  to 
maintain  the  records  required  by  this 
paragraph  (f),  or  to  submit  the  report 
required  by  this  paragraph  (f),  the 
Administrator  may  assvune  that  the 
person  has  produced  at  full  capacity 
during  the  period  for  which  records 
were  not  kept,  for  purposes  of 
determining  whether  the  person  has 
violated  the  prohibitions  at  §  82.4. 

(g)  Importers  of  class  I  controlled 
substances  during  a  control  period  must 
comply  with  recordkeeping  and 
reporting  requirements  specified  in  this 
section. 

(1)  Any  importer  of  a  class  I 
controlled  substance  must  maintain  the 
following  records: 

(i)  The  quantity  of  each  controlled 
substance  imported,  either  alone  or  in 
mixtures,  including  the  percentage  of 
each  mixture  which  consists  of  a 
controlled  substance; 

(ii)  The  quantity  of  controlled 
substances  other  than  transhipments  or 
used  or  recycled  substances  imported 
for  use  in  processes  resulting  in  their 
transformation  or  destruction  and 
quantity  sold  for  use  in  processes  that 
result  in  their  destruction  or 
transformation; 

(iii)  The  date  on  which  the  controlled 
substances  were  imported; 

(iv)  The  port  of  entry  through  which 
the  controlled  substances  passed: 

(v)  The  country  from  which  the 
imported  controlled  substances  were 
imported; 

(vi)  The  commodity  code  for  the 
controlled  substances  shipped; 

(vii)  The  importer  number  for  the 
shipment; 

(viii)  A  copy  of  the  bill  of  lading  for 
the  import; 

(ix)  The  invoice  for  the  import; 

(x)  The  quantity  of  imports  of  used 
and  recycled  class  I  controlled 
substances  and  class  II  controlled 
substances: 

(xi)  The  U.S.  Customs  entry  form; 

(xii)  Dated  records  documenting  the 
sale  or  transfer  of  controlled  substances 
for  use  in  process  resulting  in 
transformation  or  destruction:  and 

(xiii)  Copies  of  IRS  certifications  that 
the  controlled  substance  vdll  be 
transformed  or  destruction  verifications 
that  it  will  be  destroyed. 

(2)  Reporting  Requirements-Importers. 
For  each  quarter,  every  importer  of  a 


class  I  controlled  substance  must  submit 
to  the  Administrator  a  report  containing 
the  following  information: 

(i)  Summaries  of  the  records  required 
in  paragraphs  (g)(1)  (i)  through  (vii)  of 
this  section  for  the  previous  quarter; 

(li)  The  total  quantity  imported  in 
kilograms  of  each  controlled  substance 
for  that  quarter; 

(iii)  The  levels  of  import  (expended 
consumption  allowances)  of  controlled 
substances  for  that  quarter  and  totaled 
by  chemical  for  the  control-period-to- 
date; 

(iv)  The  importer's  total  siun  of 
expended  and  unexpended 
consumption  allowances  by  chemical  as 
of  the  end  of  that  quarter: 

(v)  The  amount  of  controlled 
substances  imported  for  use  in 
processes  resulting  in  their 
transformation  or  destruction; 

(vi)  The  amount  of  controlled 
substances  sold  or  transferred  diuing 
the  quarter  to  each  person  for  use  in 
processes  resulting  in  their 
transformation  or  eventual  destruction^ 

(vii)  Internal  Revenue  Service 
Certificates  showing  that  the  purchaser 
or  recipient  of  imported  controlled 
substances  intends  to  transform  those 
substances  or  destruction  verifications 
showing  that  purchaser  or  recipient 
intends  to  destroy  the  controlled 
substances. 

(h)  Reporting  Requirements-Exporters. 
For  any  exports  of  class  I  controlled 
substances  not  reported  under  §  82.10 
(additional  consumption  allowances)  or 
§  82.11  (Exports  to  Parties),  the  exporter 
who  exported  a  class  I  controlled 
substances  must  submit  to  the 
Administrator  the  following  information 
within  45  days  after  the  end  of  the 
control  period  in  which  the  imreported 
exports  left  the  United  States: 

(1)  The  names  and  addresses  of  the 
exporter  and  the  recipient  of  the 
exports: 

(2)  The  exporter's  Employee 
Identification  Nvunber; 

(3)  The  type  and  quantity  of  each 
controlled  substance  exported  and  what 
percentage,  if  any,  of  the  controlled 
substance  are  recycled  or  used; 

(4)  The  date  on  which  and  the  port 
from  which  the  controlled  substances 
were  exported  from  the  United  States  or 
its  territories; 

(5)  The  coimtry  to  which  the 
controlled  substances  were  exported; 
and 

(6)  The  commodity  code  of  the 
controlled  substance  shipped. 

(i)  Every  person  who  has  requested 
additional  production  allowances  under 
§  82.9(c)  or  consumption  allowances 
under  §  82.10(b)  or  who  transforms  or 
destroys  class  I  controlled  substances 


not  produced  by  that  person  must 
maintain  the  following: 

(1)  Dated  repords  of  the  quantity  and 
level  of  each  controlled  substance 
transformed  or  destroyed; 

(2)  Copies  of  the  invoices  or  receipts 
doamienting  the  sale  or  transfer  of  the 
controlled  substance  to  the  person; 

(3)  In  the  case  where  those  controlled 
substances  are  transformed,  dated 
records  of  the  names,  commercial  use, 
and  quantities  of  the  resulting 
chemical(s): 

(4)  In  the  case  where  those  controlled 
substances  are  transformed,  dated 
records  of  shipments  to  purchasers  of 
the  resulting  chemical(s): 

(5)  Dated  records  of  all  shipments  of 
controlled  substances  received  by  the 
person,  and  the  identity  of  the  producer 
or  importer  of  the  controlled  substances; 

(6)  Dated  records  of  inventories  of 
controlled  substances  at  each  plant  on 
the  first  day  of  each  quarter;  and 

(7)  A  copy  of  the  person's  IRS 
certification  of  intent  to  transform  or  the 
piuchaser's  destruction  verification  of 
intent  to  destroy,  in  the  case  where 
substances  were  purchased  for 
transformation  or  destruction  purposes. 

(j)  Persons  who  destroy  class  I 
controlled  substances  shall  provide  EPA 
with  a  one-time  report  stating  the 
destruction  unit's  destruction  efficiency 
and  the  methods  used  to  record  the 
volimie  destroyed  and  those  used  to 
determine  destruction  efficiency  and  the 
name  of  other  relevant  Federal  or  state 
regulations  that  may  apply  to  the 
destruction  process.  Any  changes  to  the 
xmit's  destruction  efficiency  or  methods 
used  to  record  volume  destroyed  and  to 
determine  destruction  efficiency  must 
be  reflected  in  a  revision  to  this  report 
to  be  submitted  to  EPA  within  60  days 
of  the  change. 

(k)  Persons  who  purchase  and 
subsequently  destroy  controlled  class  I 
substances  shall  provide  the  producer  or 
importer  from  whom  they  piuxhase 
controlled  substances  to  be  destroyed 
with  a  verification  that  controlled 
substances  will  be  used  in  processes 
that  result  in  their  destruction. 

(1)  The  verification  shall  include  the 
following: 

(i)  Identity  and  address  of  the  person 
intending  to  destroy  controlled 
substances: 

(ii)  Indication  of  whether  those 
controlled  substances  wall  be 
completely  destroyed,  as  defined  in 
§  82.3,  or  less  than  completely 
destroyed,  in  which  case  the  destruction 
efficiency  at  which  such  substances  will 
be  destroyed  must  be  included; 

(iii)  Period  of  time  over  which  the 
person  intends  to  destroy  controlled 
substances:  and 
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(iv)  Signature  of  the  verifying  person. 

(2)  If,  at  any  time,  any  aspects  of  this 
verification  change,  the  person  must 
submit  a  revised  verification  reflecting 
such  changes  to  the  producer  from 
whom  that  person  purchases  controlled 
substances  intended  for  destruction. 

(1)  Persons  who  purchase  class  I 
controlled  substances  and  who 
subsequently  transform  such  controlled 
substances  shall  provide  the  producer  or 
importer  with  the  IRS  certification  that 
the  controlled  substances  are  to  be  used 
in  processes  resulting  in  their 
transformation. 


(m)  Any  person  who  transforms  or 
destroys  class  I  controlled  substances 
must  report  the  names  and  quantities  of 
class  I  controlled  substances 
transformed  and  destroyed  for  each 
control  period  within  45  days  of  the  end 
of  such  control  period. 

(n)  Every  person  who  produces, 
imports,  or  exports  class  II  chemicals 
must  report  its  quarterly  level  of 
production,  imports,  and  exports  of 
these  chemicals  within  45  days  of  the 
end  of  each  quarter. 

(o)  Persons  who  import  or  export  used 
or  recycled  controlled  substances  must 
label  their  bill  of  lading  or  invoice 


indicating  that  the  controlled  substance 
is  used  or  recycled. 

(p)  Every  person  who  imports  or 
exports  used  or  recycled  group  11,  class 
I  controlled  substances,  or  class  II 
controllg^  substances  must  report  its 
annual  level  within  45  days  of  the  end 
of  the  control  period. 

(q)  Every  person  who  transships  a 
controlled  substance  must  maintain 
records  that  indicate  that  the  controlled 
substance  shipment  originated  in  one 
country  destined  for  another  country, 
and  does  not  enter  interstate  commerce 
with  the  United  States. 


Appendix  A  to  Subpart  A— Class  1  Controlled  Substances 


A.  Group  I: 

CFC-1  rTrichlorofluoromethane 

(CFO-11) 

CF2CI  r  Dichlorodifluoromethane 

(CFC-12) 

CiFjCt  3-Trichlorotrifluoroettwn« 

(CFC-113) 

C2F4CI  rDichiorotetrafluoroethane 
(CFC-1 14) 
CaFjCI-Monoctiloropentaf  luoroethane 

(CFC-115) 

CsFsCI  -MonocMoropentafluoroettiane 
Alt  isomers  of  the  above  chemicals 

B.  Group  II: 

CF2CI  Br-Bromochlorodifluoromethan« 

(Halon-1211)  

CFsBr-BrofTxjtrifluoromethane 

(Halofv1301)  

C3F4Br2-Dibromotetrafkx>roethan« 

(Halorv2402)  

All  isomers  of  the  above  chemicals 

C.  Group  III: 

CF3CI -Chlofotrifluoromettiane 

(CFC-1 3) 

C2FCIS- 

(CFC-111) 

CjFjCI*- 

(CFC-112) „ 

CsFCIt- 

(CFC-211) 

C3F2CV 

(CFC-212) 

CsFjClr 

(CFC-213) 

C,F4Cl4- 

(CFC-214) 

C3F5CIJ- 

(CFC-215) 

C3F6C1r  ' 

(CFC-216) 

C3F7CI- 

(CFC-217) 

All  isomers  of  the  above  chemicals 

D.  Group  IV: 

CCl4-Cafbon  Tetrachloride 

E.  Group  V: 

CjH3C1r1.1.1  Trichloroethane. 

(Metfryl  chloroform)  

All  Isomers  of  the  above  chemical  except  1,1,2-trichloromethane 

F.  Group  VI: 

CH36r— Bromomethane 

(Methyl  Bromide) ...; 

Q.  Gioup  VII: 


ODP 


1.0 
1.0 
0.8 
1.0 
0.6 

3.0 

10.0 

6.0 

1.0 
1.0 
1.0 
1.0 
1.0 
1.0 
1.0 
1.0 
1.0 
1.0 

1.1 

U.I 
0.7 
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CHFBRj 

CHFjBr  (HBFC-22B1)  ^ ^ ''" 

CHjFBr " "' 

CjHFBr* "■* ' 

CjHFjBr, • 

CiHFjBrj  „ 

CjHF4Bf „ "...^ZZ!IZZ!ZZ"Z"""Z 

CjHjFbtj „ ~!!!!!".!!!!.!!!!!!!!!!!.!!.!.!!!™!! 

C2H2F2Br2 ^ 

C2H2F3Br "ZZ'ZZZZ ■ 

C2H3FBr2  ^ ^ 

C2H3F2Br ;.,."" ~" 

C2H«FBr „ """■ 

CaHFBr. " 

C3HF2Brj  

C3HF,Br4  ^ "." "**" 

C3HF4Brj  „ „ 

C3HFsBr2  „ 

C3HF6Br !.1!!!!!!!Z!!]!!ZZ!"!!Z!!"™ZZ! 

C3H2FBR5 ..—...„ „ „ ^,^^_ 

C3H2F2BR4 

C3H2F,Brj ..._ Z^.'^^ZZ'Z"ZZZZ!Z 

C3H2F«Br2 _ 

C3H2F5BR 

C3H3FBR4 

c3H3F2Br, _ ;.;.;.!i;zz;z!;zzz;!Z! 

C3H,F3Br2 „ 

C3H3F4Br .t. 

C3H4FBr,  „ 

C3H4F2Br2 „ 

C3H4F3Br _ . 

CsHjFBri  '.       *" 

C3HjF2Br  *■ 

C3H«FB ■' 


ODP 


1.00 

0.74 

0.73 

0.3-0.8 

0.5-1.8 

0.4-1.6 

0.7-1  i 

0.1-1.1 

0.2-1.5 

0.7-1.6 

0.1-1.7 

0.2-1.1 

0.07-0.1 

0.3-1.5 

0.2-1.9 

0.3-1.8 

0.5-2.2 

0.9-2.0 

0.7-3.3 

0.1-1.9 

0.2-2.1 

0.2-5.6 

0.3-7.5 

0.9-1.4 

O.Oe-1.9 

0.1-3.1 

0.1-2.5 

0.3-4.4 

0.03-0.3 

0.1-1.0 

0.07-0.8 

0.04-0.4 

0.07-0.8 

0.02-0.7 


Appendix  B  to  Subpart  A— Class  II  Controlled  Substances 


CHFC1 2-Dichlorofluorom6thane 

(HCFC-21)  

CHF2CI  -Chlorodifluoromethane 

(HCFC-22)  

CH2FCI  -Chlorofluorometharw 

(HCFC-31)  

C2HFCI4- 

(HCFC-121)  

C2HF2C13- 

(HCFC-122)  

C2HF3CI2- 

(HCFC-123)  

C2HF4C1- 

(HCFC-124)  

C2H2FCI3- 

(HCFC-131)  

C2H2F2C12- 

(HCFC-132b)  

C3H2F3CI- 

(HCFC-133a)  

C2H3FC12- 

(HCFC-141b)  

C2H3F2CI- 

(HCFC-142b)  

CjHFCIe- 

(HCFO-221)  

CJHF2CI5- 

(HCFC-222)  

C,HF3Cl4- 

(HCFO-223) 

C|HF«C1r 

(HCFC-224)  

CjHFjClr 

(HCFC-225ca)  


ODP 


(res.) 

0.05 

[res.l 

(res.] 

Ires.) 

0.02 

0.02 

[res.] 

[res.) 

[res-l 

0.12 

0.06 

[res.] 

[res-J 

[res.] 

[res.] 

Iras] 
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(HCFC-225cb)  

CHFftCI- 

(HCFC-226)  ; • 

CjHjFCI?-  ^ 

(HCFO-231)  ••• 

CiH^FiCI,- 

(HCFC-232)  

CjHjFjClj- 

(HCFO-233)  

C3H2F4CI  2" 

(HCFC-234)  

CjHjFjCI- 

(HCFC-235)  " 

CHjFC1«- 

(HCFC-241)  ...„ " V 

CjHjFjClj- 

{HCFC-242)  

CH,FjCl2- 

{HCFC-243)  

C3H3F4CI- 

(HCFC-244)  

CH4FCIJ- 

(HCFC-251)  

CH4F2CI2- 

(HCFC-252)  

CH4FJCI- 

(HCFO-253)  

CjHjFCIr 

(HCFC-261)  •■ 

C3H5F2C1- 

(HCFC-262)  „ 

CH«FC1- 

(HCFC-271)  .....: 

All  Isomers  of  the  above  chemicals 


OOP 


(res.) 

(res.) 

{res] 

Ires] 

(res] 

[res] 

(res] 

[res] 

[res] 

[res] 

[res] 

[res] 

[res.] 

Ires.] 

[res.] 

[res.] 

[res.) 


Appendix  C  to  Sul>part  A— Annex  1-Partles  to  the  Montreal  Protocol: 


Foreign  state 


Algeria 

Antigua  and  Barbuda 

Argentina 

Australia 

Austria '... 

Bahan^as 

Bahrain ~ 

Bangladesh 

Baft)ados 

Belarus  

Belgium  

Benin  

Bosnia  arxj  Herzegovina 

Botswana  

Brazil  

Bumei 

Bulgaria 

Burkina  Faso 

Cameroon  

Canada  

Central  African  Republic 

Chile 

China 

Costa  Rica  

Cote  Ivoire 

Croatia , 

Cuba 

Cyprus 

Czech  Republic 

Denmark 

Domiruca 


Montreal 
protocol 


• 
• 
• 


London 
amend- 
ments 


• 
• 


• 
• 
• 
• 
• 
• 
• 


Copenha- 
gen 
amend- 
ments 


• 
• 
• 

•  • 

•  • 
• 

•  • 

•  • 
• 

• 
• 
• 
• 
• 

•  • 

•  • 
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Foreign  state 


Dominican  Republic 
Ecuador  


Egypt 

El  Salvador .... 
European  E.C. 
Fiji 


Finland 
France  . 
Gambia 


Germany 
Ghana  .... 


Greece 


Montreal 
protocol 


• 
• 
• 

• 
• 
• 


Grenada 


Guatemala 


Guinea 


Hungary 


Iceland 


India  

Indonesia 
Iran  


Ireland 
Israel  .. 
Italy 


Jamaica 
Japan  ... 
Jordan  .. 


Kenya  

Kiribati  

Korea,  Republic  of 
Kuwait  


• 
• 
• 
• 
• 
• 
• 
• 


Lebanon 


Libya 


Liechtenstein 
Luxembourg  . 
Malawi  


Malaysia 
Maldives 
Malta  


Marshall  Islands 

Mauritius 

Mexico 


Monaco  

Namibia 

Netherlands 


• 
• 
• 
• 
• 
• 
• 
• 


New  Zealand 
Nicaragua 


Niger 

Nigeria 

Norway 

Paltistan  

Panama 

Papua  New  Guinea .. 

Paraguay 

Peru 

Ptwlippines 

Poland 

Portugal 

Romania 

Russian  Federation  ... 
Saint  Kitts  and  Nevis 

Samoa 

Saudi  Arabia 

Senegal  

Seychelles 

Singapore 

Slovenia  

Solomon  IslarHJs  

South  Africa  

Spain  

Sri  Lanka 

Sudan  


• 
• 

• 

• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 

• 

• 
• 
V 
• 
• 
• 
• 


Lorxlon 

amer)d- 

merrts 


• 
• 


• 

• 

• 
• 
• 


• 
• 
• 

• 
• 
• 
• 
• 


• 
• 


• 

• 

• 
• 
• 
• 

• 
• 


• 

• 

• 
• 

• 
• 

• 
• 
• 


• 

• 
• 
• 
• 
• 
• 
• 


Copenha- 
gen 
amend- 
ments 
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Foreign  state 


Swazilarxj 

Sweden  _. 

Switzerland  .„ ~. 

Syrian  Arab  RepubNc 

Tanzania  _ 

Thailand  

Togo ~ - 

Trinidad  and  Tobago . 

Tunisia 

Turttey 
Tuvaiu 

Uganda ^. 

Ukranian  SSR  

United  Arab  Emirates 

United  Kingdom  ^. 

United  States  

Uoiguay 

Uzbeldstan  ..„ .^ 

Venezuela  . _ 

Zambia  

Zimbabwe « 


Montreal 
protocol 


• 
• 

• 

• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 


LorxJon 
amend- 
ments 


• 
• 

• 
• 


• 
• 


Copenha- 
gen 
amend- 
ments 


Appendix  C  to  Subpart  A,  i— Annex  2— 
Nationa  Complying  With,  but  not 
Partlea  to,  ttte  Protocol:  Colombia 

Appendix  D  to  Subpart  A— 4tannonized 
Tariff  Schedule 

Description  of  Products  that  May  Contaia 
Controlled  Substances  in  Appendix  A,  Qass 
I  Croups  I  and  U 

This  Appendix  is  based  on  information 
provided  by  the  Ozone  Secretariat  of  the 
United  Nations  Ozone  Environment 
Programme.  The  Appendix  lists  available 
U.S.  harmonized  tariff  schedule  codes 
identifying  headings  and  subheadings  for 
Annex  D  products  that  may  contain 
controlled  substances. 

The  Harmonized  Tariff  Schedule  of  the 
United  States  uses  a  enumeration  system  to 
identify  products  imported  and  exported  to 
and  from  the  U.S.  This  system  relies  on  a 
four  digit  heading,  a  four  digit  subheading 
and  additional  two  digit  statistical  suffix  to 
characterize  products.  The  United  States  uses 
the  suffix  for  its  own  statistical  records  and 
analyses.  This  Appendix  lists  only  headings 
and  subheadings. 

While  some  can  be  readily  associated  with 
harmonized  system  codes,  many  products 
cannot  be  tied  to  HS  classifications  unless 
their  exact  composition  and  the  presentation 
are  known.  It  should  be  noted  that  the 
specified  HS  classifications  represent  the 
most  likely  headings  and  subheadings  which 
may  contain  substances  controlled  by  the 
Montreal  Protocol.  The  codes  given  should 
only  be  used  as  a  starting  point;  further 
verification  is  needed  to  ascertain  whether  or 
not  the  products  actually  contain  controlled 
substances. 


Category  1.  Automobile  and  Truck  Air 
Conditioning  Units— (Whether 
Incorporated  in  Vehicles  or  Not) 

There  are  no  separate  code  numbers 
for  air  conditioning  units  specially  used 
in  automobiles  and  trucks.  Although  a 
code  has  been  proposed  for  car  air 
conditioners,  it  is  not  yet  officially 
listed  in  the  Harmonized  Tariff 
Schedule  (see  category  2).  The  following 
codes  apply  to  the  vehicles  potentially 
ctmtaining  air  conditioning  units. 

Heading/Subheading  and  Article 
Description 

8701.(10.  20.  30.  90) »— Tractors 
8702 — Public-transport  type  passenga- 

motor  vehicles. 
8702.10 — ^With  compression-ignition 

internal-combustion  piston  engine 

(diesel  or  semi-diesel). 
8702.90— Other. 
8703 — Motor  cars  and  other  motor 

vehicles  principally  designed  for  the 

transport  of  persons  (other  than  thoso 

of  heading  8702),  including  station 

wagons  and  racing  cars. 
8703.10 — Vehicles  specially  designed 

for  traveling  on  snow;  golf  carts  and 

similar  vehicles;  includes  subheading 

10.10  and  10.50. 
8703.(21,  22.  23.  24)— Other  vehicles. 

with  spark-ignition  internal 

combustion  reciprocating  engines. 
8703.(31,  32,  33,  90)— Other  vehicles. 

with  compression-ignition  internal 


>  Regarding  Talwin,  •••  prMaibl*  diacuMion  VI 
CTrade  RMtrictiaa*) 


>  A(  thi*  time  vehicle  air  conditioning  uniu  are 
considered  componenu  of  vehicles  or  ore  classified 
under  the  general  category  for  air  conditioning  and 
Tffrigeratioa  equipment  Vehicles  containing  air 
coDuitiuuei  B  are  tnerefoie  consldeiou  products 
rrwtatniag  co»Uoi>«d  ivbetaBCM. 


combustion  piston  engine  (diesel  or 

semi-diesel). 
8704 — Motor  vehicles  for  the  transport 

of  goods. 
8704.10.(10,  50) — Dumpers  designed  for 

off-highway  use. 
8704.(21.  22.  23)— Other,  with 

compression-ignition  internal 

combustion  piston  engine  (diesel  or 

semi-diesel). 
8704.(31,  32.  90)— Other,  with 

compression-ignition  internal 

combustion  piston  engine. 
8705 — Special  purpose  motor  vehicles. 

other  than  those  principally  designed 

for  the  transport  of  persons  or  goods 

(for  example,  wreckers,  mobile  cranes, 

fire  fighting  vehicles,  concrete  mixers, 

road  sweepers,  spraying  vehicles, 

mobile  workshops,  mobile 

radiological  units). 
8705.10— Crane  lorries. 
8705.20— Mobile  drilling  derricks. 
8705. SO — Fire  fighting  vehicles. 
8705.90— Other. 

« 

Category  2.  Domestic  and  Commercial 
Refrigeration  and  Air  Conditioning/ 
Heat  Pump  Equipment 

Domestic  and  commercial  air 
conditioning  and  refrigeration 
equipment  fall  primarily  under 
headings  8415  and  8418. 

Heading/Subheading  and  Article 
Description 

8415 — Air  conditioning  machines, 
comprising  a  motor-driven  hn  and 
elements  for  changing  the  temperature 
and  humidity,  including  those 
machines  in  which  the  humidity 
cannot  be  separately  regulated. 
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8j415.20 — Proposed  code  for  air 
ponditioning  of  a  Icind  used  for 
persons,  in  motor  vehicles. 
8415.10.00— A/C  window  or  wall  types. 

self-contained. 
8415.81.00— Other,  except  parts, 
incorporating  a  refrigerating  unit  and 
a  valve  for  reversal  of  the  cooling/heat 
cycle. 

8415.82.00 — Other,  incorporating  a 
refrigerating  imit;  Self-contained 
machines  and  remote  condenser  type 
air  conditioners  (not  for  year-round 
use);  Year-round  units  (for  heating 
and  coohng);  Air  Conditioning 
evaporator  coils;  Dehumidifiers;  and 
other  air  conditioning  machines 
incorporating  a  refrigerating  unit. 

8415.83 — Automotive  air  conditioners. 

8418— Refrigerators,  freezers  and  other 
refrigerating  or  freezing  equipment, 
electric  or  other;  heat  pumps,  other 
than  air  conditioning  machines  of 
heading  8415;  parts  thereof. 

8418.10.00 — Combined  refrigerator- 
freezers,  fitted  with  separate  external 
doors. 

8418.21.00— Refrigerators,  household 
type,  compression  type. 

8418.22.00 — Absorption  type,  electrical. 

8418.29.0a-Other. 

8418.30.00— Freezers  of  the  chest  type. 

8418.40— Freezers  of  the  upright  type. 

8418.50.0040— Other  refrigerating  or 
freezing  chests,  cabinets,  display 
counters,  showcases  and  similar 
refrigerating  or  freezing  furnitxxre. 

8418.61.oa-Other  refrigerating  or 
freezing  equipment;  heat  pumps. 

8418.69— Other  Icemaking  machines; 
drinking  water  coolers,  self-contained; 
soda  fountain  and  beer  dispensing 
equipment;  centrifugal  liquid  chilling 
refrigerating  units;  absorption  liquid 
chilling  imits;  redprocating  liquid 
chilling  units;  and  other  refrigerating 
or  freezing  equipmant  (household  or 
other). 

8479.89.10— Dehumidifiers  (other  than 
those  under  8415  or  8424  classified  as 
"machines  and  mechanical 
appliances  having  individual 
functions,  not  specified  or  included 
elsewhere"). 

Category  3.  Aerosol  Products 

An  array  of  different  products  use 
controlled  substances  as  aerosols  and  in 
aerosol  applications.  Not  all  aerosol 
applications  use  controlled  substances, 
however.  The  codes  given  below 
represent  the  most  likely  classifications 
for  products  containing  controlled 
substances.  The  product  codes  listed 
include:3 


•  Varnishes. 

•  Perfumes. 

•  Preparations  for  use  on  hair. 

•  Preparations  for  oral  and  dental 
hygiene. 

•  Shaving  preparations. 

•  Personal  deodorants,  bath 
preparations. 

•  Prepared  room  deodorizers. 

•  Soaps. 

•  Lubricants. 

•  Pohshes  and  creams. 

•  Explosives. 

•  hisecticides.  fungicides,  herbicides, 
disinfectants. 

•  Arms  and  ammunition. 

•  Household  products  such  as 
footwear  or  leather  polishes. 

•  Other  miscellaneous  products. 

Heading/Subheading  and  Article 
Description 

3208— Paints  and  varnishes*  (including 
enamels  and  lacquers)  based  on 
synthetic  polymers  of  chemically 
modified  natural  polymers,  dispersed 
or  dissolved  in  a  non-aqueous 
medium. 
3208.10 — ^Based  on  polyesters. 
3208.20 — Based  on  acrylic  or  vinyl 

polymers. 
3208.90— Other. 

3209— Paints  and  varnishes  (including 
enamels  and  lacquers)  based  on 
syntheUc  polymers  or  chemically 
modified  natural  polymers,  dispersed 
or  dissolved  in  a  an  aoueous  medium. 
3209.10— Based  on  acrylic  or  vinyl 

polymers. 
3209.90— Other. 

3210.00— Other  paints  and  varnishes 
(including  enamels,  lacquers  and 
distempers)  and  prepared  water 
pigments  of  a  kind  used  for  finishing 
leather. 
3212.90 — Dyes  and  other  coloring 
matter  put  up  in  forms  or  packings  for 
retail  sale. 
3303.00 — Perfumes  and  toilet  waters. 
3304.30 — Manicure  or  pedicure 

preparations. 
3305.10 — Shampoos. 
3305.20— Preparations  for  permanent 

waving  or  straightening. 
3305.30— Hair  lacquers. 


'  other  categories  of  products  that  may  contain 
controlled  substances  are  listed  below.  EPA  is 
currently  working  to  match  them  with  appropriate 


codes.  They  include:  coatings  and  electronic 
equipment  (e.g.,  electrical  motors),  coatings  or 
cleaning  fluids  for  aircraft  maintenance,  mold 
release  agents  (e.g.  for  production  of  plastic  or 
elastomeric  materials),  water  and  oU  repellant 
(potentially  under  HS  3402).  spray  undercoaU 
(potentially  under  "paints  and  varnishes"),  spot 
removers,  brake  cleaners,  safety  sprays  (e.g.,  mace 
cans),  animal  repellant,  noise  horns  (e.g.,  for  use  on 
boats),  weld  inspecUon  developers,  freezants,  gum 
removers,  intruder  aiamis,  Ure  inflators,  dusters  (for 
electronic  and  non-electronic  applications),  spray 
shoe  polish,  and  suede  protectors. 

*  Although  paints  do  not  generally  use  contain 
controlled  substances,  some  varnishes  use  CPC  113 
and  1,1,1,  trichlorethane  as  solvents. 


3305.90 — Other  hair  preparations 
3306.1O-^3entrifices. 
3306.90-Other  dental  (this  may 

include  breath  sprays). 
3307.10 — Pre-shave,  shaving  or 

aftershave  preparations. 
3307.20— Personal  deodorants  and 

antiperspirants. 
3307.30— Perfumed  bath  salts  and  other 

bath  preparations. 
3307.49  Other  (this  may  include 
preparations  for  perfuming  or 
deodorizing  rooms,  including 
odoriferous  preparations  used  during 
religious  rites,  whether  or  not 
perfumed  or  having  disinfectant 
properties). 
3307.90— Other  (this  may  include 
depilatory  products  and  other 
perfumery,  cosmetic  or  toilet 
preparations,  not  elsewhere  specified 
or  included). 
3403 — Lubricating  preparations 
(including  cuttingoil  preparations, 
bolt  or  nut  release  preparations,  anti- 
rust  or  anti-corrosion  preparations 
•   and  mould  release  preparations,  based 
on  lubricants),  and  preparations  of  a 
kind  used  for  the  oil  or  grease 
treatment  of  textile  materials,  leather, 
fixr  skins  or  other  materials,  but 
excluding  preparations  containing,  as 
basic  constituents.  70  percent  or  more 
by  weight  of  petroleum  oils  or  of  oils 
obtained  from  bituminous  minerals. 
3402— Organic  surface-active  agents 
(other  than  soap);  surface-active 
preparations,  washing  preparations 
and  cleaning  operations,  whether  or 
not  containing  soap,  other  than  those 
of  3401. 

3402.20— Preparations  put  up  for  retail 
sale. 

3402.19— Other  preparations  containing 
petroletim  oils  or  oils  obtained  from 
bitimiinous  minerals. 
3403 — Lubricating  preparations 
consisting  of  mixtures  containing 
silicone  greases  or  oils,  as  the  case 
maybe. 

2710.00— Preparations  not  elsewhere 
specified  or  included,  containing  by 
weight  70  percent  or  more  of 
petroleiun  oils  or  of  oils  obtained 
from  bitimunous  minerals,  these  oils 
being  the  basic  constituents  of  the 
preparations. 

3403.11 — Lubricants  containing 
petroleiun  oils  or  oils  obtained  from 
bituminous  minerals  used  for 
preparations  from  the  treatment  of 
textile  materials,  leather,  fur  skins  or 
other  materials. 

3403.19 — Other  preparations  containing 
petroleum  oils  or  oils  obtained  from 
bituminous  minerals. 

3405 — Polishes  and  creams,  for 
footwear,  furniture,  floors,  coachwork, 
glass  or  metal,  scouring  pastes  and 
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powders  and  similar  preparations 
excluding  waxes  of  heading  3404. 

3405.10— Polishes  and  creams  for 
footwear  or  leather. 

3405.20 — Polishes  for  wooden  furniture, 
floors  or  other  woodworit. 

36 — Explosives. 

3808 — Insecticides,  rodenticides, 
fungicides,  herbicides,  anti-sprouting 
products  and  plant-growth  regulators, 
disinfectants  and  similar  products, 
put  up  in  forms  or  packings  for  retail 
sale  or  as  preparations  or  articles  (for 
example,  sulphur-treated  bands, 
wicks  and  candles,  and  fly  papers). 

3808.10 — Insecticides. 

3808.20 — Fungicides. 

3808.30 — Herbicides,  anti-sprouting 
products  and  plant  growth  regulators. 

3808.40 — Disinfectants. 

3808.90 — Other  insecticides,  fungicides. 

3809.10 — Finishing  agents,  dye  carriers 
to  accelerate  the  dyeing  or  fixing  of 
dye-stuffis  and  other  products  and 
preparations  (for  example,  dressings 
and  mordants)  of  a  kind  used  in  the 
textile,  paper,  leather  or  like 
industries,  not  elsewhere  specified  or 
included,  with  a  basis  of  amylaceous 
substances. 

3814 — Organic  composite  solvents  and 
thinners  (not  elsewhere  specified  or 
included)  and  the  prepared  paint  or 
varnish  removers. 

3910 — Silicones  in  primary  forms. 

9304 — Other  arms  (tor  example,  spring, 
air  or  gas  gims  and  pistols, 
truncheons),  excluding  those  of 
heading  No.  93.07.  Thus,  aerosol 
spray  cans  containing  tear  gas  may  be 
classified  under  this  subheading. 

0404.90 — Products  consisting  of  natural 
milk  constituents,  whether  or  not 
containing  added  sugar  or  other 
sweetening  faiatter,  not  elsewhere 
specified  or  included. 

1517.90 — Edible  mixtures  or 
preparations  of  animal  or  vegetable 
fats  or  oils  or  of  fractions  of  different 
fats  or  oils  of  this  chapter,  other  than 
edible  fats  or  oils  or  their  fractions  of 
heading  No.  15.16. 


2106.90 — Food  preparations  not 
elsewhere  specified  or  included. 

Category  4.  Portable  Fire  Extinguishers 

Heading/Subheading  and  Article 
Description 

8424 — Mechanical  appliances  (whether 
or  not  hand  operated)  for  projecting, 
dispersing,  or  spraying  liquids  or 
powders;  fire  extinguishers  whether 
or  not  charged,  spray  guns  and  similar 
appliances;  steam  or  sand  blasting 
machines  and  similar  jet  projecting 
machines. 

8424.10 — Fire  extinguishers,  whether  or 
not  charged. 

Category  5.  Insulation  Boards,  Paneb 
and  Pipe  Covers 

These  goods  have  to  be  classified 
according  to  their  composition  and 
presentation.  For  example,  if  the 
insulation  materials  are  made  of 
polyurethane,  polystyrene,  polyolefin 
and  phenolic  plastics,  then  they  may  be 
classified  Chapter  39,  for  "Plastics  and 
articles  thereof.  The  exact  description 
of  the  products  at  issue  is  necessary 
before  a  classification  can  be  given.' 

Heading/Subheading  and  Article 
Description 

3917.21  to  3917.39— Tubes,  pipes  and 
hoses  of  plastics. 

3920.10  to  3920.99— Plates,  sheets,  film, 
foil  and  strip  made  of  plastics, 
noncellular  and  not  reinforced, 
laminated,  supported  or  similarly 
combine  with  other  materials. 

3921.11  to  3921.90— Other  plates, 
sheets,  film,  foil  and  strip,  made  of 
plastics. 

3925.90 — Builders'  ware  made  of 
plastics,  not  elsewhere  specified  or 
included. 

3926.90 — Articles  made  of  plastics,  not 
elsewhere  specified  or  included. 

Category  6.  Pre-Polymers 

According  to  the  Explanatory  Notes  to 
the  Harmonized  Commodity  Description 
and  Coding  System,  "prepolymers  are 


products  which  are  characterized  by 
some  repetition  of  monomer  imits 
although  they  may  contain  unreacted 
monomers.  Prepolymers  are  not 
normally  used  as  such  but  are  intended 
to  be  transformed  into  higher  molecular 
weight  polymers  by  further 
polymerization.  Therefore  the  term  does 
not  cover  finished  products,  such  as  di- 
isobutylenes  or  mixed  polyethylene 
glycols  with  very  low  molecular  weight. 
Examples  are  epoxides  based  with 
epichlorohydrin,  and  polymeric 
isocyanates." 

Heading/Subheading  and  Article 
Description 

3901 — Pre-polymers  based  on  ethylene 
(in  primary  forms). 

3902 — ^Pre-polymers  based  on  propylene 
or  other  olefins  (in  primary  forms). 

3903.  3907,  3909— Pre-polymers  based 
on  styrene  (in  primary  forms), 
epoxide  and  phenols. 

Appendix  E  to  Subpart  A— Article  5 
Parties 

Algeria,  Antigua  and  Barbuda. 
Argentina,  Bahrain,  Bangladesh, 
Barbados.  Benin.  Botswana,  Brazil. 
Biu-kina  Faso.  Cameroon,  Central 
African  Republic,  Chile,  China,  Costa 
Rica,  Cote  Ivoire.  Croatia,  Cuba.  Cyprus. 
Dominica.  Dominican  Republic, 
Ecuador,  Egypt,  El  .Salvador.  Fiji, 
Gambia,  Ghana,  Grenada,  Guatemala. 
Guinea,  India,  Indonesia.  Iran,  Jamaica, 
Jordan,  Kenya,  ICiribati,  Lebanon.  Libya, 
Malawi,  Malasia,  Maldives,  Marshall 
Islands.  Mauritius,  Mexico.  Namibia, 
Nicaragua,  Niger,  Nigeria,  Pakistan. 
Panama.  Papua  New  Guinea.  Paraguay, 
Peru,  Philippines,  Romania,  Saint  Kitts 
and  Nevis,  Samoa,  Senegal.  Seychelles, 
Slovenia,  Sri  Lanka,  Sudan,  Swaziland. 
Syrian  Arab  Republic.  Tanzania. 
Thailand.  Togo,  Trinidad  and  Tobago, 
Tunisia,  Turkey,  Tuvalu.  Uganda, 
Uruguay,  Venezuela,  Zambia. 
Zimbabwe. 


Appendix  F  to  Subpart  A— Listing  of  Ozone  Depleting  Chemicals 


Controlled  sut)stance 


OOP 


ATL 


CLP 


BLP 


A.  Class  I  1.  Group  I: 

CFC1j-Trichlofofluorofnethane  (CFC-11) 

CFjClr-Oichlorodifluoromethane  (CFC-12) 

CjFsClj-Trichlorotrifluoroethane  (CFC-113)  

C2F4C1r-Oichlorotetrafluoroethane  (CFC-114) 

CjFs-ClMonocMofopentafluoroetharw  (CFC-115)  .... 
All  Isorrwrs  of  the  at>ove  chemicals  [reserved] 
2.  Group  II: 

CF2  ClBr-Bromochkxodlfluoromethane  (Halor>-1211) 


1.0 

60.0 

1.0 

120.0 

0.8 

90.0 

1.0 

200.00 

0.6 

400.0 

1.0 

0.00 

1.5 

0.00 

1.11 

0.00 

1.8 

0.00 

2.0 

0.00 

3.0 


12 


0.06 


0.13 


■  This  category  may  include  insulating  board  for 
building  panels  and  windows  and  doors.  It  also 
include*  rigid  appliance  insulation  for  pi{>e*,  tanks, 
trucks,  trailers,  containers,  train  car*  k  shipi. 


refrigerator*,  freezers,  beverage  vending  machine*, 
bulk  beverage  dispensers,  wrater  coolers  and  heaters 
and  ice  machines. 
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Controlled  substance 


CF3  Br-Bromotrifluoromethane  (Halon-1301) 


C2F4  Br2  Dibromotetrafluoroethane  (Halon-2402) 

Isomers  of  the  above  chemicals  [reserved] 
a  Group  III: 

CFjCI-Chlorotrifluoromethane  (CFC-13)  


CiFCIHCFC-ni)  .. 

C2F2CMCFC-II2) 

C3FCIHCFC-2II)  ., 

C3F2C1«-(CFC-212) 

C3F3CIHCFC-213) 

C3F4C1«-<CFC-214) 

C3F3C1r-(CFC-215) 

C3F6C12-<CFC-216) 

C3F7CHCFC-217)  ., 


Al  isomers  of  the  above  chemicals  [reserved] 

4.  Group  IV: 

CCl4-Cart)on  Tetrachloride 

5.  Group  V: 

C2H3C13-1.1,1  Trichloroethar>e  (f^thyl  chloroform) 

All  isomers  of  the  eibove  chemical  except  1,1,2-trichloroethane  [reserved] 

6.  Group  VI: 

CH3Br-Bromomethane  (Methyl  Bromide) 

7.  Group  VII: 

CHFBRj- 

CHF2Br(HBFC-22B1) 

CHiFBr  

C2HFBr4 

C2HF2Br3 

C2HFjBr2 

C2HF4Br 

C2H2FBr3 

C2H2F2Br2 

C2H2FjBr 

CjHjFBrj 

C2H3F2Br 

C2H4Br 

C3HFBr« 

C3HF2Brj 

C3HF3Br4 

C3HF4Brj 

C3HF5Br2 ^ 

CsHFftBr 

C3H2FBR5  

C3H2F2BR4 

C3H2F3Br3  

C3H2F4Br2 

C3H2F5BR  

C3H3FBR4  

C3H3F2Br3  

C3H3F3Br2  

C3H3F4Br 

C3H4FBr3 ., 

C3H4F2Br2  

C3H4F3Br 

C3HjFBr2 

C3H5F2Br 

C3H6FB : 

Qassll: 

CHFCIz-OiChlorofluoromethane  (HCFC-21) 

CHF2C1-ChlorodHluoromethane  (HCFC-22)  

CHjFCI-Chtorofluoromethane  (HCFC-ai) 


I. 


OOP 


0.3 

0.B 

0.*^ 

0.7 

0.1 

0.2 

0.7 

0.1 

0.2 

0.07 

0.3 

0.2 

0.3 

0.5 

0.9 

0.7 

0.1 

0.2 

0.2 

0.3 

0.9 

0.08 

0.1 

0.1 

0.3 

0.03 

0.1 

0.07 

0.04 

0.07 

0.02 


-18 

10.0 

-107 

6.0 

-28 


1.0 
-250 

1.0 
-90 

1.0 
-90 

1.0 
-500 

1.0 
-500 

1.0 
-500 

1.0 
-500 

1.0 
-500 

1.0 
-500 

1.0 
-500 


1.1 
0.1 

0.7 

1.00 

0.74 

0.73 

-0.8 

-  1.8 

-  1.6 

-  1.2 

-  1.1 

-  1.5 

-  1.6 

-  1.7 

-  1.1 

-  0.1 

-  1.5 

-  1.9 

-  1.8 
-2.2 

-  2.0 
-3.3 

-  1.9 
-2.1 
-5.6 

-  7.5 

-  1.4 

-  1.9 
-3.1 

-  2.5 

-  4.4 

-  0.3 

-  1.0 

-  0.8 

-  0.4 

-  0.8 

-  0.7 

0.05 
[res.] 


ATL 


-.06 
72 


23 


120 

-1.83 

60 

-1.56 

60 

-1.35 

100 
-8.81 

100 
-7.98 

100 
-7.06 

100 
-6.01 

100 
-4.82 

100 
-3.45 

100 
-1J7 


50.0 
6.3 


2.1 
15.3 
1.44 


CLP 


-.03 
0.00 


0.00 
-.37 


0.68 
1.04 


0.90 
176 


1.60 
i"41 


1.20 
a96 


0.69 
'o!37 


1.0 
0.11 

[reserved] 

[reserved] 
[reserved] 
[reserved] 
[reserved] 
[reserved] 
[reserved] 
[reserved] 
[reserved] 
[reserved] 
[reserved] 
[resen/ed] 
[reserved] 
[reserved] 
[reserved] 
[reserved] 
[reserved] 
[reserved] 
[reserved] 
[reserved] 
[reserved] 
[reserved] 
[reserved] 
[reserved] 
[reserved] 
[reserved] 
[reserved] 
[reserved] 
[reserved] 
[reserved] 
[reserved] 
[reserved] 
[reserved] 
[reserved] 
[resen/ed] 

0.03 
0.14 
0.02 


BLP 


1.00 
6.30 


0.00 

abo 


0.00 
ado 


0.00 
abb 


0.00 
b'ob 


0.00 
6m 


0.00 
0.00 


aoo 
0.00 
0.00 
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Controlled  substance 

C2HFCMHCFC-12I) 

C2HF2CIHHCFC-122) 

C2HF3C1r-(HCFC-123)  

C2HF«C1-{HCFC-124) '.. 

C2H2FCIHHCFC-I3I)  

C2H2F2C1r-(HCFC-132b) 

C2H2FJCHHCFC-1 33a)  

C2H3FCI HHCFC-1 41  b)  » 

C2HjF2C1-(HCFC-142b)  

C3HFCI  6-(HCFC-221 ) 

CjHFjCI  HHCFC-222)  

C3HF3CIHHCFC-223)  

C3HF«C1j-<HCFC-224)  

C3HF5C1HHCFC-225ca)  

(HCFC-225Cb) 

C3HF«C1-<HCFC-226) 

C3H2FCI HHCFC-231 )  

C3H2F2C1«-<HCFC-232)  

C3H2F3CI  3-{HCFC-233) 

C3H2F4CI HHCFC-234) 

C3H2F5C1-(HCFC-235)  

C3H3FCIHHCFC-24I)  

C3H3F2CI HHCFC-242) 

CsHjFjCI  2-{HCFC-243) 

C3H,F«CHHCFC-244)  , 

C3H4FCI  3-{HCFC-251 )  

C3H4F2CI  r-(HCFC-252) 

C3H4F3CHHCFC-253) 

C3H5FC1j-(HCFC-261)  , 

C2HjF2C1-{HCFC-262)  

CjH6FCHHCFC-271) 

All  Isomers  of  the  above  chemicals  [reserved] 

(FR  Doc.  93-29886  Filed  12-3-93;  4:29  pm) 
BHJJNO  CODE  MM- 60-P 


OOP 


ires.] 

[res.] 

0.02 

0.02 

[res.] 

[res.] 

[res.] 

0.12 

0.06 

[reserved] 

[resen/ed] 

[reserved] 

[reserved] 

[res.] 

-1.7 

[res-.] 

[reserved] 

[reserved] 

[reserved] 

[resen/ed] 

[resen/ed] 

[reserved] 

[reserved] 

[resen/ed] 

[reserved] 

[reserved] 

[resen/ed] 

[reserved] 

[reseo/ed] 

[resen/ed] 

[resen/ed] 

[resen/ed] 


ATL 


''t 


0.6 
1.4 
1.6 
6.6 
4.0 
4.2 
4.8 
10.0 
19.1 


1.5 

sii 


CLP 


0.01 
0.02 
0.016 
0.04 
0.06 
0.05 
0.03 
0.10 
0.14 


0.01 
a04 


BLP 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.bo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
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Control  Standards  Revision;  Final  Rule 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

23CFRPart655 

[FHWA  Doclwt  No.  8»-1.  Notlc*  Na  7]  . 

RIN  212S-AC83 

National  Standards  for  Traffic  Control 
Devices;  Manual  on  Uniform  Traffic 
Control  Devices;  Work  Zone  Traffic 
Control  Standards  Revision 

AGENCY:  Federal  Highway 
Administration  (FHWA).  (DOT). 
ACTION:  Final  amendments  to  the 
Manual  on  Uniform  Traffic  Control 
Devices  (MUTCD);  Work  Zone  Traffic 
Control. 

SUMIIARY:  This  document  contains 
amendments  which  have  been  adopted 
by  the  FHWA  for  inclusion  in  the 
MUTCD.  The  MUTCD  is  incorporated 
by  reference  in  23  CFR  part  655,  subpart 
F,  and  recognized  as  the  national 
standard  for  traffic  control  devices  on 
all  public  roads  open  to  public  travel. 
The  amendments  affect  part  VI  of  the 
MUTCD  in  its  entirety,  and  are  intended 
to  improve  the  safety  of  worlcers, 
pedestrians,  and  motorists  in  temporary 
traffic  control  zones.  The  amendments 
are  also  intended  to  expedite 
implementation  of  the  Intermodal 
Surface  Transportation  Ef^ciency  Act  of 
1991,  and  improve  traffic  operations  by 
providing  more  uniform  application  of 
traffic  control  d  :vices  in  tem[>orary 
traflic  control  zones. 
DATES:  The  final  rule  is  effective  January 
10, 1994.  Incorporation  by  reference  of 
the  publications  listed  in  the  regulations 
is  approved  by  the  Director  of  the 
Federal  Register  as  of  January  10, 1994. 
FOR  FURTHER  INFORMATKM  CONTACT:  Mr. 
Rudolph  M.  Umbs.  Office  of  Hij;>hway 
Safety,  (202)  366-0411,  or  Mr.  Wilbert 
Baccus,  Office  of  Chief  Counsel.  (202) 
366-0780.  Federal  Highway 
Administration,  400  Seventh  Street, 
SW.,  Washington,  DC  20590. 
SUPPLEMENTARY  INFORMATION:  The 
MUTCD  is  approved  by  the  FHWA  as 
the  National  Standard  for  all  streets  and 
highways  open  to  public  travel.  The 
MUTCD  is  available  for  inspection  and 
copying  as  prescribed  in  49  CFR  part  7, 
appendix  D.  It  may  be  purchased  for 
$28.00  from  the  Sup>erintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402,  stock  No. 
050-001-00308-2.  Each  amendment  is 
assigned  an  identification  number 
which  indicates,  by  Roman  numeral,  the 
primary  organizational  part  of  the 
MUTCD  affected  and.  by  Arabic 


numeral,  the  order  in  which  the  request 
was  received  (B.g.,  Request  VIII-9). 

This  document  contains  the 
disposition  of  Request  VI-72(C)  Total 
Revision  of  Fart  VI,  concerning  part  VI 
of  the  MUTCD  "Traffic  Controls  for 
Street  and  Highway  Construction, 
Maintenance,  Utility,  and  Emergency 
Operations"  in  its  entirety.  Part  VI  sets 
forth  basic  principles  and  prescribes 
standards  for  temf)orary  traffic  control 
zone  operations  on  streets  and  highways 
in  the  United  States.  Also,  part  VI 
addresses  the  design,  administration, 
and  operation  of  street  and  highway 
temporary  traffic  control  plans  and 
projects.  With  the  FHWA's  current 
emphasis  on  rebuilding  the  Nation's 
hignways  and  improving  safety  in  work 
zone  areas,  an  update  of  part  VI  will 
enable  the  MUTCD  to  better  serve  the 
highway  community.  Previous  Federal 
Roister  actions  regarding  the^ 
amendments  are  contained  in  FHWA 
public  docket  8^1,  Notices  1  through  6. 

The  text  changes  resulting  from  these 
amendments  to  the  MUTCD  have  been 
titled.  "1988  MUTCD  Revision  3."  dated 
September  3. 1993.  It  will  be  available 
from  the  Government  Printing  Office 
(GPO).  Superintendent  of  Documents, 
Washington.  DC  20402,  (202)  783-3238. 
Everyone  currently  appearing  on  the 
FHWA  Office  of  Highway  Safety's 
Federal  Register  mailing  list  will  be 
sent  a  copy. 

Discussion  of  Amendments 

The  FHWA  received  251  comments  in 
response  to  public  docket  89-1,  Notices 
1  througli  6.  Of  these,  157  were  in 
response  to  Notices  1  through  5,  and  94 
were  received  in  response  to  Notice  No. 
6.  The  majority  of  comments  supported 
the  following  conclusions:  (1)  There  is 
a  need  to  retain  most  of  the  traffic 
control  device  design  and  application 
standards  that  are  presently  contained 
in  the  current  MUTCD;  (2)  there  is  a 
need  for  a  few  new  traffic  control 
devices;  and  (3)  there  is  a  need  to 
provide  users  with  the  new  guidance 
information  presented  in  the  public 
information  packages  (Notices  1  through 
4)  and  in  the  advance  notice  of 
proposed  rulemaking  (Notice  5).  Most  of 
the  comments  received  to  all  the  notices 
offered  minor  editorial  corrections  and 
text  enhancements. 

Most  commenters  to  Notice  No.  6 
echoed  the  above  conclusions,  and 
encouraged  the  FHWA  to  amend  the 
standards  and  to  publish  part  VI:  (l)  As 
a  stand  alone  document;  (2)  in  the  same 
format  as  the  1988  Edition  of  the 
MUTCD;  and  (3)  as  soon  as  possible. 

All  comments  regarding  standards 
and/or  guidance  materials  received  in 
response  to  all  six  previous  Notices 


were  considered  and  have  been 
accommodated  to  the  extent  practical. 
In  response  to  these  comments  the 
FHWA  has  developed  a  final  rule. 

The  following  is  a  summary  of  the 
comments  to  Notice  No.  6  of  this  docket 
concemfrtg  the  part  VI  revisions. 

Changed  Standards 

In  section  6C-6,  Transit 
Considerations  for  Temporary  Traffic 
Control  Elements,  a  "Shall"  condition 
was  changed  to  a  "Should"  condition. 
The  third  sentence  was  changed  to  read 
as  follows:  "The  TCP  should  provide  for 
features  such  as  temporary  bus  stops, 
pull-outs,  and  satisfactory  waiting  areas 
for  transit  patrons."  This  was  changed 
because  there  may  be  solutions  that  will 
not  require  the  TCP  to  include  these 
features. 

In  section  6F-8c,  Temporary  Traffic 
Signals,  a  "May"  condition  was  changed 
to  a  "Shall"  condition.  The  third 
paragraph,  second  sentence  was 
changed  to  read  as  follows:  "Traffic 
signals  shall  be  either  hard  wired  or 
controlled  by  radio  signals."  This 
requirement  assures  that  traffic  signals 
are  interconnected  when  controlling  a 
one-lane  two-way  operation. 

New  Devices 

The  Strategic  Highway  Research 
Program  (SHRP)  has  developed  two  new 
traffic  control  devices  (the  Opposing 
Lane  Divider  and  the  Flashing  Stop/ 
Slow  paddle)  that  will  be  added  to 
section  6E-4  and  6F-8f  of  part  VI. 

Section  6F-5i,  Other  Channelizing 
Devices,  was  opposed  by  two 
commenters,  the  American  Traffic 
Safety  Services  Association  and 
Advocates  for  Highway  and  Auto  Safety. 
Their  major  concern  was  that  allowing 
the  use  of  other  channelizing  devices 
would  trigger  rapid  efforts  within  the 
channelizing  device  industry  to 
undercut  competitors'  markets  by.  for 
example,  reducing  the  size  of  an 
otherwise  standard  device  and.  in  the 
process,  the  amount  of  retroreflective 
sheeting  and/or  the  target  area  visible  to 
motorists. 

The  MUTCD  allows  the  use  of  other 
channelizing  devices  for  special 
applications.  Highway  agencies 
currently  have  contracting  procedures 
in  place  that  allow  the  use  of  other 
channelizing  devices  for  specialized 
applications.  These  contracting 
procedures  may  be  used  even  if  the 
device  is  not  recognized  as  a  standard 
in  accordance  with  part  VI  of  the 
MUTCD.  This  final  rule  recognizes  the 
existence  of  specialized  applications  to 
encourage  the  continued  development 
of  and  experimentation  with  such 
devices. 
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New  Word  Message  Signs 

1   Part  VI  will  include  several  new 
standard  word  message  signs: 

1.  "Shoulder  Drop  Off  (Wa-9a)," 
which  should  be  used  when  a  shoulder 
drop-off  exceeds  3  inches  in  height  and 
is  not  protected  by  a  portable  barrier; 
!    2.  "Uneven  Lanes  (W8-11),"  which 
should  be  used  during  operations  that 
create  a  difference  in  elevation  between 
adjacent  lanes; 

3.  "Turn  Off  Two- Way  Radios  and 
Cellular  Telephones  (W22-2),"  which 
should  follow  the  "Blasting  Zone 
Ahead"  sign  and  is  placed  at  least  1,000 
feot  before  the  beginning  of  the  blasting 
zone; 

4.  "No  Center  Line  Stripe  (W8-12)," 
which  should  be  used  when  the  work 
obliterates  the  center  stripe.  The  sign 
should  be  placed  at  the  beginning  of  the 
zone  and  repeated  at  2-mile  intervals  in 
long  zones  to  remind  the  motorist.  It 
should  also  be  used  at  major 
connections,  traffic  generators,  and/or  at 
appropriate  intervals  as  determined  by 
the  engineer,  to  advise  motorists 
entering  within  the  zone.  Most 
commenters  agreed  with  the  addition  of 
the  new  signs. 

Arrow  Panel  Displays 

Previously  arrow  panel  display 
specifications  were  written  for  bulb-type 
panels.  The  specifications  in  section 
6F-3  have  been  modified  to  allow  a 
matrix  of  elements.  This  modification 
will  allow  Portable  Changeable  Message 
Signs  (PCMS's)  to  be  used  as  arrow 
panel  displays. 

Volume  of  Guidance  Material 

The  city  of  Phoenix,  Arizona,  had  the 
following  concerns: 

Comment:  "The  proposed  part  VI 
should  not  be  published  to  substitute  for 
the  existing  part  VI  of  the  MUTCD  until 
and  when  it  is  substantially  thinned  out, 
and  until  and  when  good  judgment  is 
used  to  sort  out  only  those  factors  that 
deserve  to  be  'national  standards.'" 

Response:  Comments  on  the 
voluminous  nature  of  the  revised  part  VI 
and  the  validity  of  the  standards  was 
solicited  in  Notice  No.  5  issued  on 
January  10. 1992.  advance  notice  of 
proposed  amendments  to  the  MUTCD. 
Comments  on  the  validity  of  the 
standards  was  solicited  again  in  Notice 
No.  6.  issued  on  January  5, 1993.  The 
FHWA,  the  National  Committee  on 
Uniform  Traffic  Control  Devices,  and 
the  commenters  offered  no  substantive 
suggestions  on  how  to  thin  out  part  VI 
or  on  the  "good  judgment"  of  the 
standards  that  are  in  the  revised  part  VI. 

Comment:  The  Qty  of  Phoenix  also 
expressed  concern  over  what  it 


perceived  as  an  increase  in  the  use  of 
the  mandatory  term  "Shall"  in  the  latest 
version  of  p)art  VI. 

Response:  With  the  addition  of  the 
new  sections:  Utility  and  Emergency 
Traffic  Control,  Pedestrian  and  Worker 
Safety,  and  Portable  Changeable 
Message  Signs,  the  use  of  Shall  was 
increased  simply  because  there  are  more 
sections  in  part  VI.  In  addition,  the 
number  of  Typical  Application 
Diagrams  has  increased  significantly. 
Many  of  the  Shells  found  in  the  text  of 
part  VI  are  simply  repeated  in  the 
explanation  of  these  Typical 
Application  Diagrams.  Therefore,  no 
significant  increase  in  regulatory 
requirements  has  occurred. 

Comment:  Phoenix  also  stated  that 
several  cities  had  expressed  strong 
opposition  to  the  FHWA's  statements  in 
earlier  notices  that  the  revised  part  VI 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Response:  Many  of  the  MUTCD 
requirements  cited  by  these  cities  are 
requirements  of  the  1988  and  earlier 
editions  of  the  MUTCD  that  have  been 
carried  forward  to  the  proposed  text, 
and,  therefore,  are  not  attributable  to  the 
current  regulatory  action.  The  majority 
of  the  commenters  did  not  feel  that  the 
revised  part  VI  will  have  a  significant 
economic  impact.  Based  up)on  its 
evaluation  of  the  matter,  including  the 
comments  received  in  response  to  the 
earlier  notices,  the  FHWA  has 
determined  that  the  present  regulatory 
action  will  not  have  a  significant 
economic  impact  on  small  entities. 

Phoenix  commented  on  several  other 
technical  issues.  Each  issue  has  been 
specifically  addressed  by  appropriate 
text  modifications. 

There  were  53  other  commenters  that 
provided  comments  to  the  docket  that 
were  substantially  similar  to  the 
Phoenix  letter. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

"The  FHWA  has  determined  that  this 
action  is  not  a  significant  regulatory 
action  within  the  meaning  of  Executive 
Order  12866  or  significant  within  the 
meaning  of  Department  of 
Transportation  regulatory  policies  and 
procedures.  As  previously  discussed  in 
the  above  sections  on  "Changed 
Standards"  and  "New  Devices."  this 
revision  of  part  VI  adds  some  new. 
alternate  traffic  control  devices,  and 
only  a  very  limited  number  of  new  or 
changed  requirements.  Most  of  the 
changes  included  in  this  version  of  part 


VI  are  expanded  guidance  materials, 
including  many  new  Typical 
Application  Diagrams.  The  FHWA 
expects  that  application  uniformity  will 
improve  at  virtually  no  additional 
expense  to  public  agencies  or  the 
motoring  public.  Therefore,  based  on 
this  analysis  a  full  regulatory  evaluation 
is  not  required. 

Regulatory  Filexibility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612).  the 
FHWA  has  evaluated  the  effects  of  this 
rule  on  small  entities.  As  already 
discussed,  this  revision  of  part  VI  adds 
some  new,  alternate  traffic  control 
devices,  and  only  a  very  limited  number 
of  new  or  changed  requirements.  Most 
of  changes  brought  about  by  this  version 
of  part  VI  are  expanded  guidance 
materials,  including  many  new  typical 
application  diagrams.  Based  on  this 
evaluation,  the  FHWA  hereby  certifies 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
The  MUTCD  is  incorporated  by 
reference  in  23  CFR  part  655,  subpart  F, 
which  requires  that  changes  to  the 
National  Standards  issued  by  the  FHWA 
shall  be  adopted  by  the  States  or  other 
Federal  agencies  within  2  years  of 
issuance.  This  amendment  is  in  keeping 
with  the  Secretary  of  Transportation's 
authority  under  23  U.S.C.  109(d)  and 
315  to  promulgate  uniform  guidelines  to 
promote  the  safe  and  efficient  use  of  the 
highways.  Therefore,  nothing  in  the  rule 
preempts  any  State  laws,  regulations,  or 
requirements. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.205. 
Highway  Planning  and  Construction. 
The  regulations  implementing  Executive 
Order  12372  regarding 
intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to 
this  program. 

Paperwork  Reduction  Act 

This  action  does  not  contain  a 
collection  of  information  requirements 
for  purposes  of  the  Paperwork 
Reduction  Act  of  1980. 44  U.S.C  3501 
et  seq. 
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National  Environmental  Policy  Act 

The  FHWA  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C  4321  et  seq.)  and  has  determined 
that  this  action  would  not  have  any 
effect  on  the  quality  of  the  environment. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  RegulMioos.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  dociunent  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  of  Snbiectt  in  23  CFR  Part  65S 

Design  standards,  CnnX  programs- 
transportation.  Highways  and  roads. 
Signs.  Traffic  regulations.  Incorporation 
by  refermice. 


,>=^ 


The  FHWA  hereby  amends  chapter  I 
of  title  23.  Code  of  Federal  Regulations, 
part  655.  as  set  forth  below. 

PART  655— TRAFFIC  OPERATIONS 

1.  The  authority  citation  for  part  655 
continues  to  read  as  follows: 

AUTHOHmr:  23  U.S.C  101(a).  104. 105. 
109(d).  114(a).  135.  217,  307,  315.  and  402(a): 
23  CFR  1.32  and  1204.4;  and  49  CFR  1.48(b). 

Subpart  F  [Amended] 

2.  In  §655.601,  paragraph  (a)  is 
revised  to  read  as  follows: 

f65&M1    Purpoee. 

•        *        •        •        • 

(a)  Manual  on  Uniform  Traffic  Control 
Devices  for  Streets  and  Highways 
(MUTCD),  FHWA.  1988,  including 
Revision  Na  1  dated  January  17, 1990, 
Revision  No.  2  dated  March  17, 1992, 
and  Revision  Na  3  dated  September  3, 
1993.  This  publication  is  incorporated 
by  reference  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51  and  is  (m  file 


at  the  Office  of  the  Federal  Register  in 
Washington.  DC  The  1988  MUTCD  may 
be  purchased  firom  the  Superintendent 
of  Documents,  U.S.  Government 
Printing  Office  (GPO),  Washington.  IX: 
20402  and  has  Stock  No.  050-001- 
OOSOS-ZTThe  amendments  to  the 
MUTCD.  titled  "1988  MUTCD  Revision 
1,"  dated  January  17, 1990,  "1988 
MUTCD  RevisifHi  2,"  dated  March  17. 
1992,  and  "1988  MUTCD  Revision  3." 
dated  September  3. 1993,  are  available 
from  the  Federal  Highway 
Administration.  Office  of  Highway 
Safety,  HHS-21,  400  Seventh  Street 
SW.,  Washington.  DC  20590.  These 
documents  are  available  for  inspection 
and  copying  as  prescribed  in  49  CFR 
part  7,  appendix  D. 

issued  on:  December  3. 1993. 
Rodnejr  E.  Slater, 

Federal  Highway  Administrator. 

[FR  Doc.  93-30209  Filed  12-9-93;  8:45  am] 
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Part  IV 


Department  of  the 
Interior 


Fish  and  Wildlife  Service 


50  CFR  Part  17 

Endangered  and  Threatened  Wildlife  and 
Plants:  Coastal  California  Gnatcatcher; 
Rule  and  Proposed  Rule 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50CFRPart17 
RIN  1018-AB50 

Endangered  and  Threatened  Wildlife 
and  Plants;  Special  Rule  Concerning 
Take  of  the  Threatened  Coastal 
California  Gnatcatcher 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

action:  Final  rule. 

SUMMARY:  The  implementing  regulations 
for  threatened  wildlife  under  the 
Endangered  Species  Act  of  1973.  as 
amended  (Act),  generally  incorporate 
the  section  9  prohibitions  for 
endangered  wildhfe.  except  when  a 
special  rule  promulgated  pursuant  to 
section  4(d)  applies.  At  the  time  the 
coastal  California  gnatcatcher  (Polioptila 
califomica  califomica)  was  listed  as 
threatened,  the  Fish  and  Wildlife 
Service  (Service)  did  not  promulgate  a 
section  4(d)  special  rule  and,  therefore, 
all  of  the  section  9  prohibitions, 
including  the  "take"  prohibition, 
became  applicable  to  the  species. 
However,  in  recognition  of  a  State 
program  that  will  provide  for 
conservation  and  management  of  the 
gnatcatcher's  habitat  in  a  manner 
consistent  with  the  purposes  of  the  Act. 
the  Service  hereby  defines,  pursuant  to 
section  4(d),  the  conditions  under 
which  take  of  the  coastal  California 
gnatcatcher  would  not  be  a  violation  of 
section  9. 

EFFECTIVE  DATE:  December  10. 1993. 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours,  at  the  Carlsbad  Field  Office,  U.S. 
Fish  and  Wildlife  Service,  2730  Loker 
Avenue  West,  Carlsbad,  California 
92008. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  A.  Stine,  Acting  Field  Supervisor, 
at  the  address  listed  above  (telephone 
619/431-9440). 

SUPPtfMENTARY  INFORMATION: 

Background 

The  final  rule  listing  the  coastal 
California  gnatcatcher  (Polioptila 
califomica  califomica)  as  a  threatened 
species  under  the  Endangered  Species 
Act  of  1973,  as  amended  (16  U.S.C.  1531 
et  seq.)  (Act),  was  published  in  the 
Federal  Register  on  March  30. 1993  (58 
FR  16742).  and  contains  a  discussion  of 
its  status,  previous  Federal  actions  on 
this  species,  a  summary  of  the 
comments  and  recommendations  - 


rece'ved  in  response  to  the  Service's 
proposal  to  list  the  gnatcatcher.  detailed 
descriptions  of  the  factors  affecting  its 
continued  existence,  the  reasons  why 
critical  habitat  was  not  designated,  and 
the  conservation  measures  available  to 
federally  listed  species.  The  Service 
considers  the  coastal  California 
gnatcatcher,  hereinafter  referred  to  as 
gnatcatcher,  likely  to  become 
endangered  in  the  foreseeable 
throughout  its  historic  range  in 
southwestern  California  and 
northwestern  Baja  California,  Mexico, 
due  to  widespread  habitat  destruction, 
degradation,  and  fragmentation,  and  the 
inadequacy  of  existing  regulatory 
mechanisms  to  provide  for  its 
conservation. 

Consei^'ation  measures  available  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  activities. 
Section  4(d)  of  the  Act  provides  that 
whenever  a  species  is  listed  as  a 
threatened  species,  the  Service  shall 
issue  regulations  deemed  necessary  and 
advisable  to  provide  for  the 
conservation  of  the  species.  Section  4(d) 
also  provides  that  the  Service  may  by 
regulation  prohibit  any  act  prohibited 
for  endangered  species  under  section 
9(a)  of  the  Act.  These  prohibitions,  in 
part,  make  it  illegal  for  any  person 
subject  to  the  jurisdiction  of  the  United 
States  to  take  (includes  harass,  harm, 
pursue,  hunt,  shoot,  wound,  kill.  trap, 
or  collect;  or  to  attempt  any  of  these), 
import  or  export,  ship  in  interstate 
commerce  in  the  course  of  commercial 
activity,  or  sell  or  offer  for  sale  in 
interstate  or  foreign  commerce  any 
listed  wildlife  species.  It  is  also  illegal 
to  possess,  sell,  deliver,  carry,  transport, 
or  ship  any  such  wildlife  that  has  been 
taken  illegally.  Certain  exceptions  apply 
to  agents  of  the  Service  and  State 
conservation  agencies. 

The  implementing  regulations  for 
threatened  wildlife  (50  CFR  17.31) 
incorporate,  for  the  most  part,  the 
prohibitions  for  endangered  wildlife  (50 
CFR  17.21),  except  when  a  special  rule 
applies  (50  CFR  17.31(c)).  At  the  time 
the  gnatcatcher  was  listed  as  threatened, 
the  Service  did  not  promulgate  a  special 
rule  for  the  species.  However,  pursuant 
to  section  4(d)  of  the  Act  and  50  CFR 
17.31(c),  the  Service  proposed  to  define 
the  conditions  under  which  incidental 
take  of  the  gnatcatcher  resulting  from 
certain  land-use  activities  regulated  by 
State  and  local  government  would  not 
violate  section  9  of  the  Act.  This  was 
done  in  recognition  of  the  significant 
conservation  planning  efforts 
undertaken  by  the  State  of  California 


and  several  city  and  county 
governments  pursuant  to  the  Natural 
Community  Conservation  Planning  Act 
of  1991  (NCCP)  (California  Fish  and 
Game  Code  sec.  2800  et  seq).  The  NCCP 
progrant  intends  to  provide  for  the 
conservation  of  listed  and  other 
sensitive  species  at  a  regional  or 
ecosystem  scale.  The  Service  finds  that 
implementation  of  the  NCCP  program 
and  the  special  rule  will  provide  for 
conservation  and  management  of  the 
gnatcatcher's  habitat  in  a  manner 
consistent  with  the  purposes  of  the  Act. 

■   Under  the  special  rule,  incidental  take 
of  the  gnatcatcher  by  land-use  activities 
addressed  in  an  approved  NCCP  plan 
will  not  be  considered  a  violation  of 
section  9  of  the  Act,  provided  the 
Service  determines  that  such  a  plan 
meets  the  issuance  criteria  for  an 
"incidental  take"  permit  pursuant  to 
section  10(a)(2)(B)  of  the  Act  and  50 
CFR  17.32(b)(2).  Under  the  special  rule, 
a  limited  amount  of  incidental  take  of 
the  gnatcatcher  within  subregions 
actively  engaged  in  preparing  a  NCCP 
plan  will  also  not  be  considered  a 
violation  of  section  9  of  the  Act. 
provided  the  activities  resulting  in  such 
take  are  conducted  in  accordance  with 
the  NCCP  Conservation  Guidelines  and 
Process  Guidelines,  which  were 
finahzed  by  the  California  Department 
of  Fish  and  Game  (CDFG)  in  November 
1993.  The  final  rule  has  been  modified 
to  withdraw  the  requirement  that  the 
guidelines  specifically  adhere  to  the 
standards  set  forth  under  50  CFR 
17.32(b)(2).  This  was  done  in  part 
because  the  NCCP  Conservation 
Guidelines  and  Process  Guidelines 
contain  the  essence  of  the  standards 
delineated  in  50  CFR  17.32(b)(2).  The 
Service,  as  a  partner  in  the  NCCP 
program,  also  is  encouraging  long-term 
NCCP  efforts  leading  to  the  completion 
and  implementation  of  regional 
conservation  plans.  The  Service  deems 
the  level  of  habitat  loss  contemplated 
under  the  interim  procedures  of  the 
guidelines  insignificant  in  view  of  the 
proposed'long-term  conservation  efforts 
and  short-term  mitigation  components 
of  the  NCCP  program.  In  addition,  this 
strategy  was  envisioned  by  the  State's 
Scientific  Review  Panel  (SRP)  and  is 
consistent  with  the  SRP's  recommended 
interim  strateg>  in  the  guidelines.  The 
modification  of  the  special  rule  aH^ects 
only  the  interim  planning  period.  The 
requirement  of  the  special  rule  that  final 
NCCP  plans  meet  the  standards  set  forth 
under  50  CFR  17.32(b)(2)  has  not  been 
changed.  . 


Summary  of  Comments  and 
Recommendatioiu 

In  the  March  30. 1993,  proposed 
special  rule  (58  FR  16758)  and 
associated  notifications,  all  interested 
parties  were  requested  to  submit  factual 
reports  or  information  that  might 
contribute  to  the  development  of  a  final 
rule.  Appropriate  elected  officials 
(including  28  congressional 
repnesentatives),  3  State  agencies.  4 
county  and  50  city  governments.  7 
Federal  agencies,  and  50  landowners 
and  other  potentially  affected  or 
interested  parties  were  contacted  and 
requested  to  comment.  A  legal  notice 
announcing  this  proposed  action  and 
inviting  general  public  comment  on  the 
proposal  was  pubUshed  in  the  Orange 
County  Register,  Riverside  Press- 
Enterprise,  and  the  San  Diego  Union- 
Tribune  on  April  5, 1993. 

The  Service  held  three  public 
hearings  on  the  proposed  special  rule.  A 
notification  of  the  hearings,  reopening 
of  the  public  comment  f)eriod,  and 
availabihty  of  a  draft  Environmental 
Assessment  (EA),  draft  NCCP 
Conservation  Guidelines,  and  draft 
NCCP  Process  Guidelines  was  published 
in  the  Federal  Register  on  July  20. 1993 
(58  FR  38736).  A  legal  noUce 
announcing  the  hearings  and  inviting 
general  public  comment  on  the  proposal 
and  the  draft  documents  cited  above 
was  published  in  the  Orange  County 
Register  on  July  12. 1993;  the  Riverside 
Press-Enterprise  on  July  13. 1993;  and 
the  San  Diego  Union-Tribune  on  July 
14. 1993.  The  draft  EA.  NCCP 
Conservation  Guidelines,  and  NCCP 
Process  Guidelines  were  distributed  on 
August  2. 1993.  to  256  parties,  including 
the  Governor's  Office.  2  State  Senators. 
3  Federal  and  3  State  agencies.  15  city 
governments,  and  other  interested 
parties.  Public  hearings  were  conducted 
in  San  Diego.  California,  on  August  9, 
1993;  in  Irvine,  California,  on  August 
11, 1993;  and  in  Riverside.  California, 
on  August  13. 1993.  About  300  people 
attended  these  hearings. 

A  total  of  198  comments  was  received 
during  two  comment  periods  that 
encompassed  almost  4  months.  Multiple 
comments,  whether  written  or  oral  from 
the  same  party  on  the  same  date,  are 
regarded  as  one  comment.  Of  these,  43 
(22  percent)  supported  the  special  rule, 
64  (32  percent)  opposed  the  special  rule, 
and  91  (46  percent)  neither  supported 
nor  opposed  the  special  rule. 

Several  conservation  groups  and 
many  individuals  expressed  support  for 
the  special  rule.  A  variety  of  public 
agencies,  private  organizations  and 
groups,  and  individuals  opposed  the 
special  rule.  The  majority  of 


commenters  neither  supported  nor 
opposed  the  special  rule;  many  of  these 
respondents  expressed  various  concerns 
and  recommendations  for  modifying  the 
rule  and  associated  documents  prior  to 
their  finalization. 

The  Service  has  reviewed  all  of  the 
written  and  oral  comments  discussed 
above.  Based  on  this  review,  24  relevant 
issues  have  been  identified  and  are 
discussed  below.  These  issues  are 
representative  of  the  comments 
questioning  or  opposing  the  proposed 
special  rule. 

Issue  1:  The  special  rule  should  be 
more  explicit  with  respect  to  the  criteria 
the  Service  will  use  to  evaluate  the 
adequacy  of  a  NCCP  plan. 

Service  Response:  As  discussed  under 
the  "Proposed  Regulations 
Promulgation"  section  of  the  proposed 
special  rule,  the  evaluation  standards  to 
1^  used  by  the  Service  are  those  set 
forth  in  50  CFR  17.32(b)(2).  which 
defines  the  issuance  criteria  for 
obtaining  a  permit  to  incidentally  take  . 
.  listed  wildlife  sp)ecies  under  section 
"^0(a)(l)(B)  of  the  Act.  These  criteria  are 
sixfold. 

1.  The  taking  will  be  incidental  to 
otherwise  lawful  activities  and  not  the 
purpose  of  such  activities.  In  other 
words,  any  taking  ..Ilowed  under  the 
plan  would  have  to  occur  inadvertently 
during  normal  development  activities;  it 
could  not  be  deliberate  and  purposeful. 
In  order  to  define  what  taking  would  be 
allowed  under  the  program.  Uie  plan 
must  carefully  describe  and  delineate 
the  following  parameters:  the 
conservation  plan  boundaries;  currently 
proposed  activities  and  all  future 
actions  reasonably  certain  to  occur  in 
the  planning  area  that  may  result  in 
incidental  take;  all  extant  biological 
information  regarding  the  distribution, 
abundance,  and  ecology  of  the 
gnatcatcher,  any  other  federally  listed 
species,  and  possibly  other  species  of 
concern  (proposed,  candidate.  State- 
listed  species)  occurring  within  the 
plaiuiing  area:  and  what  impacts  the 
taking  would  have  on  the  gnatcatcher 
and  other  affected  species,  as 
appropriate.  The  plan  must  also  include 
an  analysis  of  alternatives  that  would 
not  result  in  take  and  an  explanation  of 
why  these  are  not  being  utilized.  If 
existing  biological  data  are  nonexistent, 
vague,  or  of  poor  quality,  additional 
studies  (such  as  those  recommended  by 
the  SRP  under  the  NCCP  Conservation 
Guidelines)  may  be  needed  to  support 
the  conservation  and  other  land-use 
decisions  proposed  under  the  plan. 
During  the  plan  preparation  phase,  the 
Service  will  provide  technical 
assistance  for  determining  the  adequacy 
of  the  biological  database,  as  well  as 


provide  recommendations  on  additiimal 
studies  that  m^y  be  needed  to  provide 
an  adequate  data  baseline  from  which  to 
develop  a  plan.  In  general,  biological 
data  made  available  must  be  adequate  to 
evaluate  fully  the  likely  impacts  of 
proposed  activities  on  all  affected 
species  being  addressed  within  the  plan. 
Typically,  biological  data  need  to  be 
comensurate  with  the  magnitude  of 
proposed  activities. 

2.  The  plan  will,  to  the  maximum 
extent  practicable,  minimize  and 
mitigate  the  impacts  of  the  proposed 
incidental  take.  Compliance  with  this 
standard  involves  a  planning  strategy 
that  emphasizes  avoidance  of  impacts  to 
the  gnatcatcher  (and  potentially  other 
sensitive  species  that  may  become 
listed),  provides  measures  to  minimize 
potential  imf>acts  by  modifying 
proposed  activities  (e.g..  clustering 
urban  development  or  siting  such 
activities  in  low  quality  habitat),  and 
details  compensation  measures  needed 
to  offset  unavoidable  impacts.  In 
general,  mitigation  measures  will  be 
commensurate  with  the  magnitude  of 
proposed  impacts  under  the  plan. 

3.  The  plan  must  be  adequately 
funded  and  contain  provisions  to  deal 
with  unforeseen  circumstances. 
CompUance  with  this  standard  requires, 
first,  a  detailed  description  of  the 
funding  that  will  be  made  available  over 
the  hfe  of  the  plan  to  implement  the 
proposed  mitigation  program  and  other 
conservation  measures.  If  full  funding  is 
not  provided  at  the  time  the  plan  is 
approved  but  is  intended  to  be 
generated  on  a  continuing  basis,  the 
plan  must  establish  programs  and 
legally-binding  mechanisms  to  generate 
sufficient  funds  for  its  implementation. 
The  plan  should  detail  the  collection, 
management,  and  auditing  of  all  funds, 
including  penalties  for  failure  to  meet 
funding  obligations  by  signatory 
members.  Second,  because 
cirounstances  and  information  may 
change  over  time  and  may  result  in 
unforeseen  circumstances,  the  plan 
must  detail  the  procedures  to  deal  with 
such  cirounstances  and.  if  necessary,  to 
modify  the  plan.  Consequently,  the  plan 
should  provide  for  an  amendment 
procedure  and  any  other  necessary 
measures  or  assurances  to  deal  with 
such  circumstances  (e.g.,  if  funding  is 
not  generated  at  the  predicted  rate). 

4.  The  taking  allowed  under  the  plan 
will  not  appreciably  reduce  the 
likelihood  of  siuvival  and  recovery  of 
the  gnatcatcher  in  the  wild.  This 
criterion  is  equivalent  to  the  regulatory 
definition  of  "jeopardy"  under  section 
7(a)(2)  of  the  Act  and  means  to  engage 
in  an  action  that  reasonably  would  be 
expected,  directly  or  indirectly,  to 
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reduce  appreciably  the  likelihood  of 
both  the  survival  and  recovery  of  the 
gnatcatcher  (or  any  other  listed  species) 
ia  the  wild  by  reducing  its 
reproduction,  niunbers.  or  distribution. 
In  effect,  this  criterion  requires  a  "non- 
jeopardy"  finding  as  a  condition  for 
issuance  of  any  incidental  take  permit. 

5.  The  plan  will  ensure  that  other 
measures  that  the  Director  of  the  Service 
may  require  as  being  necessary  or 
appropriate  will  be  provided.  Such 
measures,  as  needea,  should  become 
apparent  during  plan  development 
through  coordination  between  the 
Service,  the  State,  and  plan  participants 
and  signatories  and  will  likely  include 
terms  and  conditions  for  monitoring 
implementation  of  the  plan  to  ensure 
that  its  requirements  and  the 
requirements  of  the  Act  are  met. 

6.  The  Director  of  the  Service  is 
assured  that  the  plan  will  be 
implemented.  The  Service  anticipates 
that  this  requirement  will  be  satisfied 
through  execution  of  an  Implementing 
Agreement  (as  discussed  in  detail  in  the 
NCXIP  Process  Guidelines),  which 
legally  binds  all  participants  and 
signatories  to  implement  the  plan  as 
approved.  The  Service  recognizes, 
however,  that  the  Implementing 
Agreement  cannot  alter  or  usurp  the 
existing  authority  of  local  government 
agencies.  Rather,  the  agreement  will, 
among  other  things,  detail  the  manner 
in  which  the  local  agencies  will  exercise 
their  existing  authorities  to  effect  land- 
use  in  the  manner  set  forth  in  the  plan. 
Consequently,  local  government 
agencies  will  continue  to  exercise  their 
duly  constituted  planning,  zoning,  and 
permitting  powers  imder  the  plan. 
However,  any  actions  that  violate  the 
Implementing  Agreement  could  invoke 
remedies  for  such  violations  provided 
under  the  agreement  itself,  and  could 
also  be  a  basis  for  revocation  of  the 
Service's  concurrence  under 
subparagraph  (b)(2)(ii)  of  the  special 
rule. 

Issue  2:  Mitigation  requirements 
under  the  N(XP  Conservation  and 
Process  Guidelines  may  not  meet  a 
"constitutionally  required  nexus." 

Service  Response:  The  mitigation 
guidelines  established  by  each 
subregional  plaiming  body  will  include 
a  range  of  potential  mitigation  measures 
appropriate  for  the  subregion.  The 
appropriate  level  and  nature  of 
mitigation  that  may  be  required  for  a 
particular  activity  will  be  determined  by 
the  authorizing  jurisdiction  on  a  projact- 
by-project  basis  in  conformance  with 
the  mitigation  guidelines.  The  Service 
expects  and  intends  that  mitif^ation 
requirements  will  be  reasonably  related 
to  the  effects  of  the  particular  activity  on 


coastal  sage  scrub  habitat  and  the 
gnatcatcher. 

Issue  3:  The  special  rule  and  the 
NCCP  Conservation  and  Process 
GuideUnes  will  effect  a  taking  of  private 
property. 

Service  Response:  Issuance  of  the 
special  rule  by  the  Secretary,  and 
CDFG's  finalization  of  the  NCCP 
Conservation  and  Process  Guidelines, 
will  not  constitute  a  taking  of  private 
property.  Neither  the  rule  nor  the  NCCP 
Conservation  or  Process  Guidelines 
make  a  determination  about  the  uses 
that  can  be  made  of  private  property. 
Under  the  special  rule,  procedures  are 
available  by  which  property  owners  can 
obtain  case-by-case  determinations  of 
application  of  the  rule  and  the  NCCP 
Conservation  and  Process  Guidelines  to 
their  individual  properties.  Further, 
participation  under  the  special  rule  is 
voluntary.  A  private  entity  seeking  to 
develop  private  property  in  a  manner 
that  may  result  in  the  incidental  take  of 
the  gnatcatcher  in  the  course  of  an 
otherwise  legal  activity  may  proceed 
under  section  7  of  the  Act  if  there  is 
Federal  agency  action  involved,  apply 
for  an  incidental  take  permit  under 
section  10(a)(1)(B)  of  the  Act,  or,  if  the 
private  property  involved  is  within  a 
jurisdiction  enrolled  and  actively 
engaged  in  the  preparation  of  a  NCCP 
plan,  utilize  the  special  rule. 

Issue  4:  The  NCCP  maps  and  coastal 
sage  scrub  habitat  acreages  presented  in 
the  NCCP  Conservation  Guidelines  and 
the  draft  EA  are  inaccurate  and  are 
vaguely  represented  to  the  public  and 
participating  organizations. 

Service  Response:  The  NCCP  planning 
area  encompasses  portions  of  five 
counties  and  about  3.8  million  acres.  As 
described  in  the  draft  EA,  the  data  used 
to  estimate  existing  habitat  conditions 
in  the  NCCP  planning  area  were 
provided  by  various  local  government 
entities.  Data  for  San  Diego  County  were 
developed  by  several  different  local 
government  agencies  and  provided  to 
the  Service  by  the  San  Diego 
Association  of  Governments.  Data  for 
Riverside  County  were  developed  for 
the  county  in  the  course  of  previous 
conservation  planning  efforts.  The  data 
developed  for  Orange  County  are  still 
being  refined  and  compiled.  However,  a 
preliminary  acreage  estimate  of  extant 
coastal  sage  scrub  habitat  for  Orange 
County  has  been  provided  to  the  Service 
by  the  county.  Relatively  little  coastal 
sage  scrub  habitat  remains  in  San 
Bernardino  and  Los  Angeles  Counties. 
Currently,  there  are  no  large-scale  data 
on  the  distribution  and  abundance  of 
this  habitat  type  in  these  counties. 

These  data  represent  the  best 
available  information  on  current  habitat 


conditions.  Nevertheless,  it  should  be 
recognized  that,  because  of  the  large 
area  covered  by  this  mapping  effort,  the 
resulting  maps  have  a  relatively  large 
minimum  mapping  unit  (approximately 
2  to  5  aCtes)  and  the  source  data 
(primarily  aerial  photography)  are  fairly 
small  in  scale  (1:24,000).  The  NCCP 
maps  depicting  the  distribution  of 
coastal  sage  scrub  vegetation  are  meant 
to  provide  an  overview  and  a 
biogeographic  perspective  of  large 
regions  for  planning  purposes. 
Comparisons  with  other  mapping  efforts 
of  a  similar  nature  are  likely  to  show 
some  differences  due  to  mapping 
techniques  and  the  experience  and 
ability  of  those  doing  the  work.  The 
Service  finds  that  the  data  used  in  these 
analyses  represent  the  best  information 
available  from  local  entities  currently 
engaged  in  conservation  planning  and 
are  adequate  to  serve  the  regional 
planning  purposes  of  the  NCCP 
program. 

Issue  5:  The  relationship  between 
sections  4(d),  7,  and  10  of  the 
Endangered  Species  Act  should  be 
discussed  with  respect  to  the  loss  of 
coastal  sage  scrub  habitat  during  the 
NCCP  planning  period. 

Service  Response:  Under  the  special 
rule,  incidental  take  of  the  gnatcatcher 
within  subregions  actively  engaged  in 
preparing  a  NCCP  plan  will  not  be 
considered  a  violation  of  section  9  of  the 
Act,  provided  that  activities  resulting  in 
such  take  are  conducted  in  accordance 
with  the  NCCP  Conservation  and 
Process  Guidelines.  These  guidelines 
provide  for  a  maximum  5  percent  loss 
of  primarily  "low  quality"  coastal  sage 
scrub  in  the  interim  period  during 
which  subregional  NCCP  plans  are 
being  prepared,  provided  long-term 
conservation  planning  options  are  not 
foreclosed  and  certain  oUier  conditions 
are  met  as  set  forth  in  the  guidelines. 
The  baseline  against  which  this  loss  is 
measured  is  the  digital  (i.e., 
computerized)  vegetation  data  provided 
by  the  local  jurisdictions,  updated  as 
appropriate  to  the  date  of  the  listing  of 
the  coastal  California  gnatcatcher  on 
March  28, 1993. 

As  coastal  sage  scrub  habitat  is  lost 
within  a  NCCP  subregion  during  the 
planning  {>eriod  by  any  means, 
including  activities  subject  to  section  7 
or  section  10(a)  of  the  Act,  it  will  be 
tallied  in  relation  to  the  5  percent  limit. 
Once  the  5  percent  limit  is  reached  in 
any  subregion,  the  provisions  of  the 
special  rule  concerning  take  of  the 
gnatcatcher  would  cease  to  apply  for 
that  subregion  until  a  NCCP  plan  has 
been  adopted  for  the  subregion  and 
accepted  by  the  Service  under  the 
special  rule.  Additional  losses  of  coastal 
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sage  scrub  habitat  that  result  firom 
activities  that  may  affect  or  result  in  the 
take  of  the  gnatcatcher  would  be 
evaluated  on  a  case-by-case  basis 
through  normal  regulatory  procedures 
under  section  7  or  section  10(a)  of  the 
Act  as  appropriate.  Habitat  losses 
greater  than  5  percent  could  potentially 
occur  through  section  7  or  section  10(a) 
processes,  depending  on  the  results  of 
the  normal  regulatory  review  ^^rocess, 
provided  the  activity  meets  the 
standards  set  forth  in  section  7  or 
section  10(a).  The  NCCP  Conservation 
Guidelines  and  supporting 
documentation  represent  the  best 
available  information  on  the  biology  of 
the  gnatcatcher.  The  Service  intends  to 
rely  on  the  NCCP  Conservation 
Guidelines  and  the  supporting 
documentation  to  the  maximum  extent 
permitted  by  law  in  reviewing  activities 
under  section  7  and  section  10(a)  of  the 
Act  to  ensure  consistency  with 
completed  or  ongoing  subregional  NCCP 
planning  efforts  and  to  prevent  the 
foreclosure  of  long-term  planning 
options. 

Issue  6:  More  clearly  explain  the 
relationship  of  the  special  rule  to  the 
section  10(a)  and  section  7  processes 
under  tne  Endangered  Species  Act  for 
obtaining  authorization  to  incidentally 
take  the  gnatcatcher. 

Service  Response:  As  a  full  cooperator 
in  the  NCCP  program,  the  Service  is 
committed  to  accomplishing  the 
objectives  of  the  program.  All  activities 
that  the  Service  evaluates  under  its 
existing  authorities  will  be  analyzed  to 
determine  how  they  interact  with  and 
affect  the  NCCP  program.  The  Service 
will  support  activities  contributing  to 
the  completion  of  subregional  NCCP 
plans  prepared  in  accordance  with  the 
NCCP  Conservation  and  Process 
Guidelines  in  so  far  as  is  legally 
allowable  under  the  Service's  mandates 
under  the  Endangered  Species  Act. 

Section  7  and  section  10(a)  of  the  Act 
provide  regulatory  mechanisms  for 
obtaining  authorization  to  incidentally 
take  listed  species.  The  provisions  of 
these  sections  of  the  Act,  and  their 
implementing  regulations,  apply  to  the 
gnatcatcher.  With  the  promulgation  of 
the  special  rule,  another  regulatory 
mechanism  is  provided  to  allow  take  of 
the  gnatcatcher  incidental  to  otherwise 
lawhil  activity.  Under  the  special  rule, 
incidental  take  of  the  gnatcatcher  within 
enrolled  jurisdictions  actively  engaged 
in  the  preparation  of  a  NCCP  plan  will 
not  be  considered  a  violation  of  section 
9  of  the  Act,  provided  such  take  occurs 
in  accordance  with  the  NCCP 
Conservation  and  Process  Guidelines, 
until  the  5  percent  coastal  sage  scrub 
habitat  loss  limit  is  reached.  At  that 


point,  and  until  a  NCCP  plan  is 
approved  by  the  State  and  enrolled 
jurisdictions  and  accepted  by  the 
Service,  the  incidental  take  of 
gnatcatchers  would  be  subject  to  the 
prohibitions  under  section  9  of  the  Act. 
Section  7  and  section  10(a)  remain  in 
place  as  options  for  reconciling  actions 
involving  take  of  the  gnatcatcher  with 
the  prohibitions  against  take  contained 
in  section  9  of  the  Act.  As  stated  in  the 
response  to  Issue  5,  the  Service 
considers  the  NCCP  Conservation 
Guidelines  and  supporting 
documentation  to  represent  the  best 
available  information  concerning  the 
biological  needs  of  the  gnatcatcher  and 
intends  to  rely  on  the  NCCP 
Conservation  Guidelines  and  supporting 
documentation  to  the  maximum  extent 
permitted  by  law  in  reviewing  activities 
under  section  10(a)  and  section  7  of  the 
Act. 

Issue  7:  Identify/elaborate  on  what 
constitutes  adequate  mitigation  during 
the  NCCP  subregional  planning  period. 

Service  Response:  The  NCCP  Process 
Guidelines,  prepared  by  CDFG  to 
describe  how  the  NCCP  planning 
process  will  be  implemented,  have 
incorporated  specific  guidance  for 
securing  interim  habitat  loss  approval. 
These  guidelines  include  the  following 
elements  that  address  the  issue  of  what 
constitutes  adequate  mitigation. 

Each  NCCP  subregional  lead  or 
coordinating  agency  is  required  to 
establish  interim  habitat  loss  mitigation 
guidelines  appropriate  for  the  subregion 
in  order  to  authorize  any  loss  of  coastal 
sage  scrub  habitat.  These  guidelines 
must  meet  the  minimum  standards 
identified  in  the  NCCP  Process 
Guidelines  and  must  be  concurred  with 
by  CDFG  and  the  Service  prior  to 
implementation.  The  mitigation 
standards  include  minimizing  project 
impacts  and  mitigating  those  impacts 
with  off-site  acquisition  of  habitat, 
dedication  of  land  on-site,  restoration 
and  enhancement  of  coastal  sage  scrub 
habitat,  management  agreements, 
transfer  of  development  rights,  or  other 
mitigation  approved  by  the  Service  and 
CDFG.  Mitigation  may  be  concurred 
with  on  a  case-by-case  basis  prior  to 
adoption  of  the  subregional  guidelines. 
As  stated  in  the  NCCP  Conservation 
Guidelines,  full  mitigation  of  interim 
habitat  losses  may  be  incorporated,  in 
part,  through  completion  and 
implementation  of  the  subregional 
NCCP  plans.  The  subregional  NCCP 
plans  are  intended  to  (1)  promote  the 
conservation  of  biodiversity;  (2)  provide 
for  high  likelihood  of  persistence  of 
target  species,  including  the 
gnatcatcher;  and  (3)  provide  for  no  net 


loss  of  habitat  value  from  present 
conditions.       ^ 

Issue  8:  There  is  insufficient 
information  contained  in  the  EA  and  the 
potential  impacts  are  too  great  to  justify 
interim  take  of  the  gnatcatcher. 
Therefore,  an  Environmental  Impact 
Statement  (EIS)  is  required. 

Service  Response:  "Oie  Service  finds 
that  the  EA  contains  sufficient 
information  to  evaluate  the  potential 
impacts  to  the  gnatcatcher  from  the 
proposed  special  rule.  The  Service  also 
finds  that  those  impacts  will  not  be 
significant  for  the  reasons  outlined 
below. 

Estimates  of  the  acreage  and  location 
of  potentially  affected  coastal  sage  scrub 
habitat  and  gnatcatcher  pairs,  bi^ed  on 
existing  vegetation  data  provided  by 
local  jurisdictions  and  known  locations 
of  gnatcatchers,  are  described  in  detail 
in  the  EA.  Under  the  provisions  of  the 
NCCP  Conservation  Guidelines,  up  to  5 
percent  of  existing  coastal  sage  scrub 
habitat  could  be  lost,  and  an  estimated 
66  to  116  pairs  of  gnatcatchers  could  be 
incidentally  taken  under  the  provisions 
of  the  special  rule  during  the  planning 
period.  The  5  percent  loss  of  existing 
coastal  sage  scrub  habitat  represents 
about  20,000  acres  of  slightly  more  than 
400,000  acres  of  coastal  sage  scrub 
found  within  the  entire  NCCP  planning 
area.  Under  the  NCCP  Conservation 
Guidelines,  loss  of  coastal  sage  scrub 
habitat  will  occur  largely  in  areas  of 
lower  potential  conservation  value 
within  a  subregion.  These  areas  are 
largely  small  fragments  of  habitat  that 
occur  on  the  fringes  of  existing  urban  or 
agricultural  development.  The  NCCP 
Conservation  Guidelines  conservatively 
estimate  that  enhancement  and 
restoration  of  existing  coastal  sage  scrub 
habitat  can  compensate  for  a  loss  of  up 
to  5  percent  of  coastal  sage  scrub  habitat 
during  this  period  without 
compromising  the  conservation  of  the 
gnatcatcher  or  other  coastal  sage  scrub 
species.  No  loss  of  habitat  would  occur 
during  the  planning  period  that  would 
foreclose  options  for  long-term 
conservation  planning  and 
implementation,  and  mitigation  for 
these  losses  must  be  provided  in 
accordance  with  the  NCCP  Conservation 
and  Process  Guidelines. 

The  estimated  maximum  of  66  to  116 
pairs  of  gnatcatchers  potentially  affected 
by  activities  during  the  interim  planning 
period  represent  about  3  to  5  percent  of 
the  United  States  population.  These 
pairs  will  be  from  areas  of  relatively  low 
conservation  value,  as  defined  by  the 
NCCP  Conservation  Guidelines,  and  the 
impacts  to  these  pairs  will  be  mitigated 
in  accordance  with  the  NCCP 
Conservation  and  Process  Guidelines. 
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The  Service  has  conducted  an  internal 
consultation  under  section  7  of  the  Act 
to  evaluate  the  effects  of  the  proposed 
special  rule  on  the  gnatcatcher  during 
the  interim  planning  period  and  has 
concluded  that  the  rule  is  not  likely  to 
jeopardize  the  continued  existence  of 
this  species. 

Additional  loss  of  coastal  sage  scrub 
habitat  and  incidental  take  of  the 
gnatcatcher  could  occur  under  an 
approved  subregional  NCCP  plan,  but 
only  if  the  Service  concurs  that  the  plan 
meets  the  issuance  criteria  under  50 
CFR  17.32(b)(2).  hnpacts  to  the 
gnatcatcher  resulting  from  the  approval 
of  a  NCCP  plan  will  be  addressed  under 
separate  National  Environmental  Policy 
Act  review  and  section  7  consultation 
procedures. 

Based  on  its  independent  review  of 
the  NCCP  Conservation  and  Process 
Guidelines  and  the  analysis  presented 
in  the  EA,  the  Service  finds  Ujat  the 
environmental  impacts  of  the  proposed 
special  rule  will  not  be  significant  and, 
therefore,  preparation  of  an  EIS  is  not 
required.  The  Service  additionally  finds 
that  the  rule  is  not  likely  to  jeopardize 
the  continued  existence  of  the 
gnatcatcher.  Long-term  conservation 
opportunities  will  not  be  compromised 
by  losses  of  coastal  sage  scrub  during 
the  NCCP  subregional  planning  period; 
they  should  in  fact  be  enhanced. 

Issue  9:  Certain  activities,  such  as 
public  works  projects,  agricultural 
activities,  or  loss  of  coastal  sage  scrub 
on  parcels  less  than  5  acres  in  size, 
should  be  exempt  from  the  take 
prohibitions  under  section  9  of  the  Act, 
as  well  as  from  the  requirements  of  the 

NCCP  pro«am. 

Service  Response.- These  suggested 
changes  were  not  made  because  such 
exemptions  are  inconsistent  with  the 
objectives  of  the  Act  and  its 
implementing  regulations,  and  are 
inconsistent  v/ith  the  NCCP 
Conservation  and  Process  Guidelines. 

Issue  W:  Public  utility-related 
activities  often  occur  in  linear  project 
areas  that  should  be  treated  separately 
in  the  special  rule  and  under  a  separate 
regional  plan  that  is  consistent  with  the 
NCCP  program. 

Servjce  Response:  The  Service 
recognizes  the  unique  circumstances 
associated  with  utility  and  other  types 
of  linear  projects.  The  Service  also 
recognizes  that  circumstances  may 
occur  in  which  a  proposed  public  utility 
project  may  cross  a  jurisdiction  that  has 
declined  to  enroll  within  the  NCCP 
program.  Therefore,  in  these  unique 
cases,  the  Service  recognizes  the 
flexibihty  in  the  section  4(d)  and  NCCP 
processes  to  allow  utilities  to  be  treated 
OS  subregions  for  planning  purposes. 


The  Service  recognizes  also  that  every 
linear  project  proponent  cannot  be 
treated  as  a  suoregion  and  will  allow 
this  planning  method  on  a  case-by-case 
basis  for  regional  entities  such  as 
electrical,  gas,  and  water  utilities.  Linear 
projects  that  are  located  within  a 
subregion  or  cross  into  adjacent 
subregions  must  be  included  within  the 
plans  for  those  subregions.  Any  habitat 
destroyed  within  a  subregion  or  subarea 
during  the  interim  planning  phase  will 
be  tallied  against  that  subregion's  or 
subarea  *s  5  percent  interim  habitat  loss 
allocation. 

Issue  1 1 :  Some  of  the  identified 
mitigation  options  listed  in  the  NCCP 
Conservation  Guidelines  are  either 
untried  or  unavailable.  One  commenter 
stated  that  all  parties  need  to 
acknowledge  ue  highly  experimental 
nature  of  restoration  efforts  in  coastal 
sage  scrub  habitat  and  that  successful 
restoration  criteria  should  be 
established  and  successfully 
demonstrated  before  any  further 
significant  losses  of  habitat  occur. 
Because  of  the  speculative  nature  of 
enhancementyrestoration.  it  should  not 
be  regarded  at  this  time  as  an  adequate 
means  for  compensating  the  loss  of 
moderate  or  high  value  coastal  sage 
scrub  habitat. 

Service  Response:  The  enhancement/ 
restoration  of  coastal  sage  scrub  habitat 
is  experimental.  However,  in  spite  of  the 
uncertainty  of  success  of  enhancement/ 
restoration,  its  use  as  a  mitigation 
measure  in  the  interim  process  is 
appropriate  based  on  the  limited  habitat 
impact  that  may  occur  during  the 
interim  process  (5  percent)  and  the 
potential  application  value  of  these 
restoration/enhancement  efi^orts  in 
preparing  and  implementing  NCCP 
plans.  Based  on  the  results  of  initial 
restoration  efforts,  the  Service  (in 
cooperation  with  CDFG  and  restoration 
specialists)  will  establish  specific 
restoration  success  criteria  that  will  be 
incorporated  into  NCCP  plans. 

Issue  12:  The  research  agenda 
outlined  by  the  SRP  in  the  NCCP 
Conservation  Guidelines  should  be 
mandatory  and  should  be  prioritized. 

Service  Response:  Additional 
scientific  information  is  needed  to  guide 
regional  conservation  planning  efforts 
such  as  the  NCCP  program.  However, 
the  degree  to  which  these  data  will  be 
needed  during  the  planning  period  will 
generally  be  commensurate  with  the 
magnitude  of  impacts  proposed  under  a 
NCCP  plan. 

Of  the  six  research  tasks 
recommended  by  the  SRP,  as  discussed 
in  the  NCCP  Conservation  Guidelines, 
one  (biogeography  and  inventory  of 
coastal  sage  scrub)  will  be  required  to 


support  any  subregional  plan,  and  two 
others  (trends  in  biodiversity  and 
genetic  studies)  will  be  necessary  to 
evaluate  the  success  of  NCCP  plans. 
Some  of  the  research  recommended  by 
the  SRPie  already  under  way.  the 
Marine  Corps  is  funding  an  ecological 
study  of  the  gnatcatcher  and  cactus 
wren  (Campylorhynchus 
bninneicapillus  couesi]  at  Camp 
Pendleton  in  northern  San  Diego 
County;  Southern  California  Edison  is 
funding  a  similar  type  of  research 
project  in  the  San  Joaquin  Hills  of 
Orange  County  and  at  the  Palos  Verdes 
Peninsula  in  Los  Angeles  County;  and 
the  Metropolitan  Water  District  of 
Southern  California  is  funding  long- 
term  research  on  the  gnatcatcher  in 
western  Riverside  County.  In  addition, 
both  the  Service  and  CDFG  are  seeking 
additional  funding  to  implement,  in 
part,  the  SRP's  research  agenda. 
Additional  research  funds  should  be 
provided  by  subregional  and  subarea 
planning  efforts. 

The  Service  and  CDFG  will  also  be 
establishing  a  committee  (as 
recommended  by  the  SRP)  to  develop 
more  explicit  research  protocols  for  the 
general  research  tasks  outlined  in  the 
NCCP  Conservation  Guidelines.  In 
general,  these  protocols  will  vary  from 
subregion  to  subregion,  and  will  be 
determined  by  the  size  and  types  of  data 
gaps,  scale  of  the  planning  effort,  and  a 
combination  of  priority  and  funding 
considerations.  Actual  research 
schedules  will  be  tailored  to  the  scope 
and  timing  of  subregional  planning 
activities. 

Issue  13:  Existing  local  land-use 
regulations  must  be  modified  to 
implement  the  NCCP  program. 

Service  Response:  The  Service  agrees. 
As  discussed  previously  under  the 
response  to  Issue  1,  local  regulatory 
agencies  are  expected  to  commit 
formally  to  NCCP  plan  implementation 
through  the  execution  of  an 
Implementing  Agreement  (as  discussed 
in  detail  in  the  NCCP  Process 
Guidelines),  which  legally  binds  all 
participants  and  signatories  to 
implement  the  plan  as  approved.  The 
Service  recognizes,  however,  that  the 
Implementing  Agreement  must  be 
consistent  with  State  law  governing 
local  agency  authority  and  must  be 
legally  enforceable.  The  Implementing 
Agreement  should  detail  the  manner  in 
which  the  local  agencies  will  exercise 
their  existing  authorities  to  effect  land- 
use  in  the  maimer  set  forth  in  the  plan. 

Issue  14:  The  SRP  or  an  equivalent 
advisory  committee  should  be 
established  to  further  guide  the  regional 
conservation  planning  efforts  imder  the 
NCCP  program. 
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Service  Response:  The  Service  agrees. 
CDFG  and  the  Service  are  discussing 
various  options,  including 
reconstituting  the  SRP,  establishing  a 
coastal  sage  scrub  "recovery"  team,  and 
organizing  technical  teams  to  focus  on 
various  aspects  of  coastal  sage  scrub 
conservation. 

Issue  15:  The  affects  of  the  NCCP 
program  on  non-participating 
landowners  within  enrolled 
jurisdictions  should  be  explained. 

Service  Response:  Landowners  are 
subject  to  local  land-use  regulations 
whether  or  not  they  are  actively 
participating  in  the  NCCP  program.  If 
property  hes  within  a  NCCP-enroUed 
jurisdiction  and  is  subject  to  a 
discretionary  action  by  that  jurisdiction, 
the  landowner  will  be  subject  to  any 
NCCP-related  requirements  established 
by  the  local  agency  under  its  existing 
authorities  to  effect  land-use  and  will 
also  have  the  benefits  of  the  special  rule 
during  the  planning  period.  C)nce  a 
NCCP  plan  has  been  approved,  all 
property  within  the  plan  boundaries 
will  be  subject  to  the  terms  and 
conditions  of  the  approved  plan. 

Issue  16:  Both  the  NCCP  program  and 
the  special  rule  need  to  adequately 
address  the  economic  impacts  of  these 
actions  on  potentiallyaffected  parties. 

Service  Response:  The  Service  agrees 
that  the  economic  impacts  of  the  NCCP 
program  and  special  rule  must  be 
addressed.  The  NCCP  program  will  be 
implemented  through  preparation  of 
subregional  NCCP  plans,  prepared 
pursuant  to  and  consistent  with  the 
NCCP  Conservation  and  Process 
Guidelines.  Each  NCCP  plan  is  intended 
to  identify  and  provide  for  protection  of 
habitat  and  wildlife  diversity,  while 
allowing  compatible  and  appropriate 
land  development  in  the  subregion. 
Each  NCCP  plan  will  identify 
permanent  habitat  preserve  areas  and 
sites  with  low  conservation  value  that 
would  be  more  appropriate  for  land 
development  purposes.  An  analysis  of 
the  economic  impacts  of  such 
designations  within  a  NCCP  plan  will  be 
required  in  the  joint  Federal/State 
environmental  document  that  will  be 
prepared  for  each  plan,  as  discussed  in 
the  "National  Environmental  Policy 
Act"  section  of  this  rule. 

The  socio-economic  effects  that 
would  be  expected  to  occur  in  the 
interim  planning  period  (while  a  NCCP 
plan  is  being  prepared)  were  addressed 
by  the  Service  in  the  EA  for  the 
proposed  special  rule.  In  the  EA,  the 
Service  found  that  the  population 
growrth  forecasted  for  the  five-county 
NCCP  plaiming  area  would  place 
increasing  demands  for  residential  and 
other  associated  development  on  local 


commimities.  The  prohibitions, 
pursuant  to  section  9  of  the  Act,  on  take 
of  the  gnatcatcher  could  result  in 
adverse  socio-economic  impacts,  due  to 
constraints  on  development  in  areas  that 
are  occupied  or  used  by  gnatcatchers. 
Under  the  provisions  of  the  special  rule, 
a  limited  amount  of  incidental  take  of 
the  gnatcatcher  within  subregions 
actively  engaged  in  preparing  a  NCCP 
plan  would  not  be  considered  a 
violation  of  section  9  of  the  Act, 
provided  the  activities  resulting  in  such 
take  are  conducted  in  accordance  with 
the  NCCP  Process  and  Conservation 
Guidelines.  For  this  reason,  the  Service 
found  that  the  interim  provisions  of  the 
special  rule  could  result  in  alleviating 
some  of  the  existing  Endangered  Species 
Act-related  constraints  on  development, 
while  encouraging  communities  to 
proceed  with  the  NCCP  planning 
process.  The  EA  found  that  significant 
socio-economic  impacts  would  not  be 
expected  to  result  from  the  special  rule. 

The  Service  has  also  reviewed  the 
special  rule  within  the  context  of 
Executive  Order  12866.  The  Service  has 
determined  that  the  special  rule  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Reeulatory  Flexibility  Act. 

Issue  1 7:  The  technical 
documentation  used  by  the  SRP  in 
preparing  the  NCCP  Conservation 
Guidelines  was  not  available  for  public 
review  during  the  comment  period. 

Service  Response:  The  SRP  used 
scientific  and  technical  information  that 
was  available  as  of  March  1993  in 
developing  its  recommended 
conservation  strategy,  which  was 
incorporated  into  CDFG"s  NCCP 
Conservation  Guidelines.  The 
information  used  by  the  SRP  was 
generally  available  in  the  published 
scientific  literature  and  is  described  in 
"Scientific  Review  Panel  Conservation 
Guidelines  and  Documentation,"  which 
is  available  from  CDFG.  This  document 
includes  unpublished  analyses 
developed  by  SRP  members  and  CDFG 
staff  during  the  preparation  of  the  NCCP 
Conservation  Guidelines,  and  a 
summary  and  review  of  published  and 
unpublished  data  regarding  the  biology 
of  the  coastal  sage  scrub  community. 
Although  the  technical  documentation 
used  by  the  SRP  was  not  fully  compiled 
into  the  single  document  referenced 
above  until  October  1993,  most  of  the 
information  had  been  previously 
released  by  CDFG  to  the  public  during 
1992  as  NCCP  documents  (e.g.,  "The 
Coastal  Sage  Scrub  Community 
Conservation  Planning  Region," 
"Sensitive  Species  Associated  with 
Coastal  Sage  Scrub,"  and 
"Subregionalization  for  Natural 


Communities  Conservation  Planning"), 
and  the  scientific  publications  cited 
therein  are  available  in  tedinical 
libraries. 

Issue  18:  Adequate  NCCP  plans  for 
conserving  the  coastal  sage  scrub 
community  cannot  be  based  solely  on 
three  "target"  species. 

Service  Response:  The  SRP 
determined  that  conservation  efforts 
that  plan  for  these  three  "target"  species 
would  form  the  basis  for  maintaining 
the  viability  of  the  remaining  coastal 
sage  scrub  ecosystem  because  of  their 
broad  distribution  throughout  much  of 
the  coastal  sage  scrub  community 
within  the  NCCP  planning  area.  Target 
species  are  only  part  of  the  conservation 
strategy  under  the  NCCP  program, 
which  emphasizes  a  habitat  and 
community-based  approach.  The  target 
species  are  only  one  measure  of 
community  conservation.  The  Service 
anticipates  that  information  on  other 
species  will  be  gathered  in  conjunction 
with  NCCP-related  research  activities. 

For  purposes  of  subregional  planning, 
the  target  species  may  need  to  be 
supplemented  by  other  species  of 
concern.  The  inclusion  of  other  species 
will  be  determined  by  consideration  of 
the  planning  needs  for  the  subregion, 
the  degree  to  which  unusual  habitat 
requirements  for  the  species  make 
habitat-based  or  target  species-based 
planning  unreliable  as  conservation 
tools,  and  the  anticipated  regulatory 
status  of  the  species. 

Other  species  are  addressed  in  the 
NCCP  Process  Guidelines.  As  discussed 
in  the  NCCP  Process  Guidelines,  a 
subregional  NCCP  must  meet  Federal 
Endangered  Species  Act  section  10(a) 
criteria  for  it  to  be  accepted  as 
equivalent  to  a  Habitat  Conservation 
Plan  for  incidental  take  of  federally 
listed  species.  A  NCCP  plan  may  also 
cover  additional  species  provided 
section  10(a)  criteria  are  met.  If  such 
species  are  subsequently  listed  as 
threatened  or  endangered  under  the  Act, 
the  plan  would  support  the  issuance  of 
a  section  10(a)  incidental  take  permit  for 
those  species  barring  significant  new 
information  or  unforeseen 
circumstances. 

Issue  19:  The  scientific  basis  for  the 
5  percent  interim  habitat  loss  limit 
under  the  NCCP  program  should  be 
provided. 

Service  Response:  The  5  percent 
interim  coastal  sage  scrub  loss  figure 
represents  a  conservative  estimate  of  the 
amount  of  habitat  that  could  be  lost  in 
each  subregion  without  foreclosing 
conservation  planning  options.  In  the 
opinion  of  the  SRP.  the  5  percent  limit 
wov'd  result  in  a  level  of  habitat  loss 
that  can  be  compensated  for  by  long- 


65094 


Federal  Register  /  Vol.  58.  No.  236  /  Friday.  December  10.  1993  /  Rules  and  Regulations 


term  management  of  coastal  sage  scrub 
habitat.  As  explained  in  the  NCCP 
Conservation  Guidelines  and  EA.  loss  of 
5  percent  of  coastal  sage  scrub  habitat 
can  be  sustained  with  no  net  loss  of 
habitat  value  based  on  reasonable 
projections  of  long-term  habitat 
enhancement  and  restoration 
opportunities  provided  for  by  the  NCO? 
program. 

loe  5  percent  figure  is  not  intended 
to  be  a  NCQ*  standard  for  conservation 
of  the  coastal  sage  scrub  community.  In 
some  subregions,  more  than  a  5  percent 
interim  habitat  loss  may  be  possible 
without  significantly  foreclosing 
planning  options.  However,  the 
acceptability  of  greater  than  a  5  percent 
interim  loss  must  be  demonstrated  by 
the  results  of  additional  research, 
restoration,  and  management  activities. 
Issue  20:  The  Service  should  explain 
why  it  is  allowing  for  a  20  percent  loss 
of  habitat  for  the  Federal  endangered 
Stephens'  kangaroo  rat  {Dipodomys 
stepbensi)  and  only  a  5  percent  loss  of 
coastal  sage  scrub  under  the  NCCP 
program  and  the  special  rule. 

Service  Response:  In  the  case  of  the 
Stephens'  kangaroo  rat.  the  20  percent 
loss  of  habitat  (authorized  under  an 
incidental  take  permit  pursuant  to 
section  10(a)(1)(B)  of  the  Act  for  certain 
portions  of  its  range  in  western 
Riverside  County)  reflects  an  analysis  of 
the  best  available  scientific  information 
on  the  status  and  ecology  of  this  species. 
This  determination  was  made  more  than 
2  years  after  the  listing  of  this  species 
and  after  the  preparation  of  an  interim 
Habitat  Conservation  Plan.  On  the  basis 
of  this  analysis,  the  Service  found  that 
the  Stephens'  kangaroo  rat  can  sustain 
a  20  percent  habitat  loss  in  these  areas 
and  still  remain  viable,  provided  that 
the  Habitat  Conservation  Plan  approved 
with  the  issuance  of  the  "take"  permit 
is  fully  implemented. 

In  a  similar  manner,  an  analysis  of  the 
best  available  scientific  information  on 
the  status  and  ecology  of  the  coastal 
sage  scrub  community  was  recently 
completed  by  the  SRP  for  the  NCCP 
program. 

Chi  the  basis  of  this  analysis,  the  SRP 
concluded  that  a  5  percent  loss  of 
relatively  low  value  coastal  sage  scrub 
habitat  would  not  foreclose  long-term 
conservation  planning  options  under 
the  NCCP  program.  Additional  losses  of 
coastal  sage  scrub  habitat  may  occur 
under  approved  NCCP  plans  provided 
they  are  consistent  with  the  NCCP 
Conservation  Guidelines  prepared  by 
CDFG  and  provided  they  meet  the 
issuance  criteria  under  50  CFR 
17.32(b)(2). 

Issue  21:  Qearly  deHne  agency 
procediu^s  for  suspending  or 


withdrawing  the  provisions  of  the 
special  rule,  and  provide  for  public 
participation  in  this  process. 

Service  Response:  Procedures  for 
suspending  or  withdrawing  the 
provisions  of  the  special  rule  must  be 
included  in  the  Implementing 
Agreement  prepared  for  each  NCCP 
plan,  as  required  by  the  NCCP  Process 
Guidelines.  The  Implementing 
Agreement  prepared  by  the  plan 
proponent  must  be  approved  by  the 
Service  and  CDFG  and  must  be  signed 
by  the  NCCP  plan  participants  and  the 
Service  prior  to  incidental  take  of  listed 
species. 

To  ensure  that  activities  that  occur 
during  the  interim  planning  period  are 
consistent  with  the  NCCP  Conservation 
and  Process  Guidelines,  the  final  rule 
has  been  modi  Bed  to  include  Service 
review  and  monitoring  of  the 
implementation  of  the  guidelines.  Every 
6  months  during  the  interim  planning 
period,  the  Service  will  review  the 
NCCP  Conservation  Guidelines  and 
Process  Guidelines  and  their  application 
to  ensure  that  activities  are  being  carried 
out  in  accordance  with  the  guidelines 
and  that  regional  and  subregional 
conservation  objectives  are  being  met.  If 
the  Service  determines  that 
implementation  efforts  are  not 
conforming  to  the  guidelines,  the 
Service  will  consult  with  CDFG  to  seek 
appropriate  modification  of  the 
guidelines  or  their  application  as 
defmed  therein.  If  appropriate 
modification  of  the  guidelines  or  their 
application,  as  defined  therein,  during 
the  interim  planning  period  does  not 
occur,  the  Service  may  revoke  the 
interim  take  provisions  of  this  special 
rule  on  a  subregional  or  subarea  basis. 
The  Service  will  publish  the  revocation 
findings  in  the  Federal  Register  and 
provide  for  a  30-day  public  comment 
period  prior  to  the  effective  date  for 
revoking  the  provisions  of  the  special 
rule  in  a  particular  area. 

The  Service  emphasizes  that  the  local 
governments  under  the  NCCP  program 
have  the  primary  responsibility  for 
ensuring  compliance  with  the 
guidelines  diuing  this  interim  period. 
The  Service  intends  that  its  semiannual 
evaluation  of  compliance  with  the 
guidelines  and  the  regional  and 
subregional  conservation  objectives  will 
not  duplicate  local  enforcement  on  a 
parcel-by-parcel  basis. 

Issue  22:  Funding  requirements  and 
sources  must  be  identified  for  NCCP 
research,  program  implementation,  and 
preserve  acquisition. 

Service  Response:  Each  NCCP  plan 
presented  to  the  Service  will  require  an 
appropriate  funding  mechanism  that 
ensures  the  plan  will  be  fully 


implemented.  The  sources  and  extent  of 
funding  provided  for  in  a  p>articular 
plan  will  depend  on  the  specific 
provisions  of  the  plan.  The 
responsibility  to  identify  and  ensure 
funding  commensurate  with  the 
conservation  measures  provided  in  the 
plan  rests  with  the  plan  proponent.  The 
Service  will  carefully  review  each  plan 
to  ensure  that  the  funding  provided  is 
adequate  to  cover  all  aspects  of  plan 
implementation.  Potential  components 
of  a  plan  that  will  require  funding 
include  preserve  acquisition,  preserve 
management,  and  habitat  and  species 
monitoring.  Funding  for  research  may 
also  be  provided.  The  Service  and  CDFG 
intend  to  support  some  research  efforts 
as  well,  particularly  those  kinds  of 
research  that  are  regional  in  scope. 
The  Service  does  not  propose  to 
dictate  the  types  of  funding  mechanisms 
plan  proponents  may  choose  or  direct 
how  the  funds  must  be  used  to 
implement  the  plan.  The  Service  is 
interested  in  maintaining  maximum 
flexibility  in  the  process  and  will 
address  (he  adequacy  of  funding 
mechanisms  in  the  context  of  the 
particular  plan  presented  to  the  Service. 
Regional  plans  will  ultimately  have  to 
comply  with  50  CFR  17.32(b)(2),  which 
includes  a  demonstration  of  adequate 
funding  mechanisms  for  the  program. 

Issue  23:  The  special  rule 
inappropriately  extends  legal  protection 
to  coastal  sage  scrub  habitats  that  are 
not  used  by  the  gnatcatcher. 

Service  Response:  The  special  rule 
defines  the  conditions  under  which 
activities  involving  take  of  the 
gnatcatcher  will  not  be  considered  a 
violation  of  section  9  of  the  Act:  that  is 
the  extent  of  its  legal  authority.  The 
intent  of  the  special  rule  is  to  assist 
local  jurisdictions  in  conserving  coastal 
sage  scrub  and  the  variety  of  species 
that  inhabit  this  community  through 
their  participation  in  the  NCCP 
program.  While  participation  in  the 
NCCP  program  is  voluntary,  the  special 
rule  provides  incentives  for 
participation  by  eliminating  the 
necessity  apd  costs  of  procuring 
incidental  take  permits  under  section 
10(a)  of  the  Act  on  an  individual  project 
basis  and  facilitating  comprehensive 
planning  for  the  conservation  of  the 
gnatcatcher  and  other  coastal  sage  scrub 
species  on  a  regionwide  basis.  Such 
regional  planning  is  expected  to  afford 
significant  protection  for  the  gnatcatcher 
and  the  entire  coastal  sage  scrub 
ecosystem,  thus  reducing  threats  to 
other  coastal  sage  scrub  species  and 
providing  a  significant  measure  of 
certainty  for  future  development  in  the 
region. 
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Issue  24:  The  planning  timelines  and 
phases  for  NCCP  plans  should  be 
clarified,  including  what  is  expected  at 
the  subregional  and  subarea  levels. 

Service  Response:  The  Service 
anticipates  that  the  planning  timelines 
for  subregional  NCCP  plans  will  vary 
according  to  the  specific  conditions 
within  the  local  jurisdiction  or 
subregion.  As  stated  in  the  NCCP 
Process  Guidelines,  the  NCCP  program 
is  intended  to  give  flexibility  to  each 
subregional  effort  to  reflect  local 
conditions,  while  still  maintaining  a 
regional  conservation  perspective. 
Planning  may  proceed  on  a  subarea 
basis  prior  to  the  development  of  a 
subregional  NCCP  plan,  provided  the 
subarea  NCCP  plan  contains  a  section 
that  describes  in  detail  how  the  subarea 
plan  integrates  its  preserve  areas  and 
management  across  subarea  and 
subregional  boundaries.  The  subregional 
lead  or  coordinating  agency  must 
confirm  that  any  subarea  plan  either  is 
consistent  with  the  subregional  plan  or 
does  not  preclude  long-term 
conservation  planning  options  within 
the  subregion. 

The  NCCP  Process  Guidelines  intend 
for  local  jurisdictions  to  adapt  the  NCCP 
process  to  their  existing  administrative 
processes  relating  to  plan  preparation, 
public  review,  and  environmental 
review.  Each  NCCP  plan  must  undergo 
environmental  review,  pursuant  to  the 
California  Environmental  Quality  Act 
(CEQA)  and  the  National  Environmental 
Policy  Act  (NEPA).  As  noted  in  the 
Process  Guidelines  and  in  the  NEPA 
section  of  this  special  rule,  a  joint  State/ 
Federal  environmental  dociiment  will 
be  prepared.  In  terms  of  a  planning 
timeline,  the  Service  anticipates  that 
most  NCCP  plans  will  be  prepared 
concurrent  with  the  environmental 
documentation.  In  general,  this  process, 
including  draft  NCCP  plan  preparation, 
enviroiunental  documentation,  and 
public  review,  is  estimated  to  take  at 
least  1  year  to  complete. 

Once  a  final  draft  NCCP  plan  and  the 
accompanying  joint  Environmental 
ImjMct  Report  (EIR)/EA  or 
Environmental  Impact  Statement  (EIS), 
whichever  is  applicable,  are  prepared 
and  submitted  to  the  Service  for  final 
review  and  approval,  the  Service  will 
allow  for  a  maximum  120-day  period  to 
review  draft  NCCP  plans.  This  timeline 
assumes  that  the  Service  is  involved 
early  in  the  NCCP  planning  process,  as 
recommended  in  the  NCCP 
Conservation  and  Process  Guidelines. 
Problems  should  be  identified  and 
resolved  early  in  the  process,  resulting 
in  a  final  NCCP  plan  that  is  acceptable 
to  all  parties  and  is  approved  within  the 
above  timeframe.  Once  the  NCCP  plan 


and  )oiDt  environmental  document  are 
approved,  the  Service  will  publish  a 
Finding  of  No  Significant  Impact 
(FONSI)  or  Record  of  Decision  (ROD),  as 
applicable,  in  the  Federal  Register. 
which  signifies  the  completion  of  the 
NEPA  process.  Tbe  FONSI  or  ROD  will 
be  published  as  close  to  the  close  of  the 
120-day  review  period  as  possible.  An 
internal  section  7  consultation  must  be 
conducted  by  the  Service  for  each  NCCP 
plan.  The  results  of  the  internal  section 
7  consultation  are  usually  included  in 
the  final  joint  EIR/EA  or  EIR/EIS  and  are 
always  noted  in  the  FONSI  or  ROD.  The 
120-day  review  period  assumes  that  the 
internal  section  7  consultation  will  be 
j)erformed  within  this  timeframe. 

The  draft  NCCP  plan  and 
environmental  documentation 
submitted  to  the  Service  should  also  be 
accompanied  by  a  draft  Implementing 
Agreement.  An  Implementing 
Agreement  is  a  legally  binding 
document  that  outlines  the 
responsibilities  of  all  parties  in 
implementing  the  conservation 
measures  outlined  in  the  NCCP  plan. 
The  signature  of  the  Service  indicates 
the  Service's  final  approval  of  the  NCCP 
plan.  Only  after  the  Implementing 
Agreement  is  signed  by  all  parties, 
including  the  Service,  can  take  of  the 
gnatcatcher  occur  in  accordance  with 
the  provisions  of  the  NCCP  plan.  The 
Service  will  attempt  to  review  and 
resolve  any  problems  with  the 
Implementing  Agreement  within  the 
120-day  review  period.  However,  given 
the  legal,  often  extremely  detailed 
nature  of  Implementing  Agreements,  the 
Service  cannot  guarantee  that  it  can 
review  and  final  "re  the  Implementing 
Agreement  within  this  timeframe.  The 
Service  will  make  every  attempt  to 
resolve  Implementing  Agreement  issues 
as  quickly  as  possible. 

As  provided  by  5  U.S.C.  553(d)(3),  the 
Service  has  determined  that  good  cause 
exists  to  make  this  rule  effective  on  the 
date  of  publication.  E>elay  in 
implementation  of  the  effective  date 
would  hinder  conservation  efforts  for 
the  gnatcatcher  and  its  habitat. 

National  Environmental  Policy  Act 

The  Service  has  completed  an  EA 
pursuant  to  the  National  Environmental 
Policy  Act  of  1969.  The  EA  analyzes  the 
environmental  efl'ects  of  activities 
conducted  under  the  provisions  of  the 
special  rule  that  involve  the  incidental 
take  of  the  gnatcatcher  during  the  NCCP 
planning  period.  The  Service  has 
determined  that  the  spyecial  rule  will  not 
result  in  a  significant  impact  to  the 
environment  and  therefore  does  not 
require  the  preparation  of  an  EIS. 


The  Service  will  continue  to  comply 
with  NEPA  in  Implementing  the 
provisions  of  tlie  special  rule.  Pursuant 
to  the  NCCP  Process  Guidelines,  a  joint 
State/Federal  envirormiental  document 
that  satisfies  the  requirements  of  NEPA 
and  CEQA  will  be  prepared  for  each 
NCCP  plan. 

Regulatory  Flexibility  Act  and 
Executive  Order  12866 

This  special  rule  has  been  reviewed 
under  Executive  Order  12866.  The 
Department  of  the  Interior  has 
determined  that  the  special  rule  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility-Act  (5 
U.S.C  601  et  seq.l  Based  upon 
information  discussed  in  this  rule  and 
in  the  EA,  it  is  not  expected  that 
significant  economic  impacts  will  result 
from  implementing  the  provisions  of  the 
special  rule.  Also,  no  direct  costs, 
enforcement  costs,  or  information 
collection  or  recordkeeping 
requirements  are  imposed  on  small 
entities  by  this  rule.  This  action  does 
not  impose  any  recordkeeping 
requirements  as  defined  by  the 
Paperwork  Reduction  Act  of  1980. 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Regulation  Promulgation 

Accordingly,  part  17,  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

PART  17— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1361-1407;  16  U.S.C 
1531-1543;  16  U.S.C  4201-4245;  Pub.  L  99- 
625. 100  Stat.  3500,  unless  otherwise  noted. 

1 17.11(h)    [Amended] 

2.  Amend  §  17.11(h),  in  the  entry  in 
the  table  under  BIRDS  for  "Gnatcatcher. 
coastal  California",  in  the  lost  column 
"Special  rules",  by  revising  "NA"  to 
read  "17.41(b)". 

3.  Amend  §  17.41  by  adding 
paragraph  (b)  to  read  as  follows: 

i  17.41    Special  njle»-t)<rda. 

•        •        •        •        • 

(b)  Coastal  California  gnatcatcher 
(PolioptHa  colifomica  californica).  (1) 
Except  as  noted  in  paragraphs  (b)(2)  and 
(3)  of  this  section,  all  prohibitions  of 
§  17.31  (a)  and  (b)  shall  apply  to  the 
coastal  California  gnatcatcher. 
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(2)'lncidental  take  of  the  coastal 
California  gnatcatcher  will  not  be 
considered  a  violation  of  section  9  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act),  if  it  results  from 
activities  conducted  pursuant  to  the 
State  of  California's  Natural  Community 
Conservation  Planning  Act  of  1991 
(NCCP).  and  in  accordance  with  a  NCCP 
plan  for  the  protection  of  coastal  sage 
scrub  habitat,  prepared  consistent  with 
the  State's  NCCP  Conservation  and 
Process  Guidelines,  provided  that 

(i)  "The  NCCP  plan  has  been  prepared, 
approved,  and  implemented  pursuant  to 
CaUfomia  Fish  and-Game  Code  sections 
2800-2840:  and 

(ii)  The  Fish  and  Wildlife  Service 
(Service)  has  issued  written  concurrence 
that  the  NCCP  plan  meets  the  standards 
set  forth  in  50  CFR  17.32(b)(2).  The 
Service  shall  issue  its  concurrence 
pursuant  to  the  provisions  of  the 
Memorandum  of  Understanding  (MOU), 
dated  December  4, 1991,  between  the 
California  Department  of  Fish  and  Game 
and  the  Service  regarding  coastal  sage  ' 
scrub  natural  community  conservation 
planning  in  southern  California.  (Copies 
of  the  State's  NCCP  Conservation  and 
Process  Guidelines  and  the  MOU  are 
available  from  the  U.S.  Fish  and 


Wildlife  Service.  Carlsbad  Field  Office. 
2730  Loker  Avenue  West,  Carlsbad.  CA 
92008.)  The  Service  shall  monitor  the 
implementation  of  the  NCCP  plan  and 
may  revoke  its  conaurence  under  this 
paragraph  (b)(2)(ii)  if  the  NCCP  plan,  as 
implemented,  fails  to  adhere  to  the 
standards  set  forth  in  50  CFR 
17.32(b)(2). 

(3)  During  the  period  that  a  NCCP 
plan  referr^  to  in  paragraph  (b)(2)  of 
this  section  is  being  prepared, 
incidental  take  of  the  coastal  California 
gnatcatcher  will  not  be  a  violation  of 
section  9  of  the  Act  if  such  take  occurs 
within  an  area  under  the  jurisdiction  of 
a  local  government  agency  that  is 
eim)lled  and  actively  engaged  in  the 
preparation  of  such  a  plan  and  such  take 
results  from  activities  conducted  in 
accordance  with  the  NCCP  Conservation 
Guidelines  and  Process  Guidelines. 

(4)  The  Service  will  monitor  the 
implementation  of  the  NCCP 
Conservation  and  Process  Guidelines  as 
a  whole,  and  will  conduct  a  review 
every  6  months  to  determine  whether 
the  guidelines,  as  implemented,  are 
effective  in  progressing  toward  or 
meeting  regional  and  subregional 
conservation  objectives  during  the 
interim  planning  period.  If  the  Service 


determines  that  the  guidelines  are  not 
effecting  adequate  progress  toward  or 
meeting  regional  and  subregional 
conservation  objectives,  the  Service  will 
consult  with  the  California  Department 
of  Fish  and  Game  pursuant  to  the  MOU 
to  seelt*appropriate  modification  of  the 
guidelines  or  their  application  as 
defined  therein.  If  appropriate 
modification  of  the  guidelines  or  their 
application  as  defined  therein  does  not 
occur,  the  Service  may  revoke  the 
interim  take  provisions  of  this  special 
rule  on  a  subregional  or  subarea  basis. 
The  Service  will  publish  the  findings  for 
revocation  in  the  Federal  Register  and 
provide  for  a  30-day  public  comment 
period  prior  to  the  effective  date  for 
revoking  the  provisions  of  the  special 
rule  in  a  particular  area.  Revocation 
would  result  in  the  reinstatement  of  the 
take  prohibitions  set  forth  under  50  CFR 
17.31(a)  and  (b)  in  the  affected  NCCP 
area. 

Dated:  November  23, 1993. 
George  T.  Frampton  Jr., 
Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 
(FR  Doc.  93-30235  Filed  12-9-93;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Hsh  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Notice  of  Availability  of  a 
Final  Environmental  Assessment  and 
Finding  of  No  Significant  Impact  for 
the  Proposed  Special  Rule  To  Allow 
Incidental  Take  of  the  Threatened 
Coastal  California  Gnatcatcher 

AGENCY:  Fish  and  Wildhfe  Service, 

Interior. 

ACTION:  Notice  of  document  availability. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  published  a  proposed  special 
rule  on  March  30, 1993  (58  FR  16758), 
pursuant  to  section  4(d)  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act),  to  define  the  conditions 
under  which  incidental  take  of  the 
threatened  coastal  California 
gnatcatcher  [Polioptila  califomica 
califomica)  resulting  from  land-use 
regulated  by  State  and  local 
governments  would  not  violate  section 
9  of  the  Act.  The  proposed  action  would 
result  in  the  loss  of  a  maximum  of  5 
percent  of  the  existing  coastal  sage  scrub 
habitat,  estimated  to  be  approximately 
20,920  acres,  and  up  to  116  pairs  of 
gnatcatchers  would  be  taken.  The 
Service  has  prepared  a  final 
Environmental  Assessment  (EA)  and  a 
Finding  of  No  Significant  Impact 
(FONSI)  for  the  proposed  special  rule. 
The  Service  has  determined  that  the 
issuance  of  a  special  rule  is  not  a 
Federal  action  that  would  significantly 
alter  the  quality  of  the  human 
environment  within  the  meaning  of 
sectfon  102(2)(c)  of  the  National 
Environmental  Policy  Act  of  1969. 
Accordingly  the  preparation  of  an 
Environmental  Impact  Statement  on  the 
proposed  action  is  not  required.  This 
notice  is  provided  pursuant  to  National 
Environmental  Policy  Act  regulations 
(40  CFR  1506.6). 


ADDRESSES:  Requests  for  copies  of  and 
inquiries  regarding  the  EA  and  FONSI 
should  be  addressed  to  Mr.  Peter  A. 
Stine,  Acting  Field  Supervisor,  U.S. 
Fish  and  Wildlife  Service,  2730  Loker 
Avenue  West,  Carlsbad,  California 
92008. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Tare  V.  Wood,  U.S.  Fish  and  Wildhfe 
Service,  Sacramento  Field  Station,  2800 
Cottage  Way,  Room  E-1803, 
Sacramento,  California,  95825  (916/ 
978-4866).  or  Mr.  Peter  A.  Stine  (see 
ADDRESSES  section)  (telephone  619/ 
431-9440). 

SUPPLEMENTARY  INFORMATION:  On  March 
30. 1993,  the  Fish  and  Wildlife  Service 
(Service)  published  a  proposed  special 
rule  (58  FR  16758).  pursuant  to  section 
4(d)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (Act),  to  define  the 
conditions  imder  which  incidental  take 
of  the  threatened  coastal  California 
gnatcatcher  (Polioptila  califomica 
califomica)  resulting  from  land-use 
regulated  by  State  and  local 
governments  would  not  violate  section 
9  of  the  Act.  The  Service  has  prepared 
a  final  Environmental  Assessment  (EA) 
and  a  Finding  of  No  Significant  Impact 
(FONSI)  for  the  proposed  special  rule. 
The  EA  evaluates  the  potential  effects  of 
the  special  rule  on  the  gnatcatcher  and 
its  habitat. 

'The  special  rule  was  proposed  in 
recognition  of  the  significant  efforts 
undertaken  by  the  State  of  CaUfomia 
pursuant  to  the  State's  Natural 
Commvinity  Conser\'6ticn  Planning  Act 
of  1991  (NCCP)  anl  jt'icr  ongoing  local 
government  multi-prc  vr-a  conservation 
planning  efforts  can  i..-"y  being 
implemented  that  iut  nd  to  apply 
Federal  Endangered  Species  Act 
standards  to  activities  affecting  the 
coastal  California  gnatcatcher.  Under 
the  special  rule,  a  limited  amoimt  of 
incidental  take  of  the  gnatcatcher  within 
subregions  actively  engaged  in 
preparing  a  NCCP  plan  would  not  be 
considered  a  violation  of  section  9  of  the 


Act,  provided  that  the  activities 
resulting  in  such  take  are  conducted  in 
accordance  with  the  State's  NCCP 
Conservation  and  Process  GuideUnes. 

The  alternatives  considered  included 
the  Proposed  Special  Rule,  the  Proposed 
Special  Rule  But  with  No  Interim  Take 
Process,  and  the  No  Action  Alternative. 
The  Proposed  Special  Rule  Alternative 
would  result  in  the  loss  of  a  maximum 
of  5  percent  of  the  existing  coastal  sage 
scrub  habitat,  estimated  to  be 
approximately  20.920  acres  of  coastal 
sage  scrub,  and  up  to  116  pairs  of 
gnatcatchers  would  be  taken.  However, 
such  loss  could  only  occiu  if  long-term 
conservation  planning  efforts  were 
undertaken  that  would  result  in  the 
completion  and  implementation  of 
NCCP  plans.  Mitigation  for  the  loss  of 
coastal  sage  scrub  and  gnatcatchers 
would  be  defined  by  local  agencies  or 
subregional  mitigation  guideUnes 
developed  according  to  standards 
identified  in  the  NCCP  Process 
Guidelines  and  consistent  with  the 
Conservation  Guidelines  and  the 
standards  imposed  under  the  California 
Environmental  Quality  Act.  An  internal 
Endangered  Species  Act  section  7 
consultation  was  completed  by  the 
Service;  it  is  the  opinion  of  the  Service 
that  the  Proposed  Action  is  not  likely  to 
jeopardize  the  continued  existence  of 
the  coastal  California  gnatcatcher. 

The  Proposed  Special  Rule  But  with 
No  Interim  Take  Process  and  the  No 
Action  Alternatives  were  not  selected 
because  they  would  diffuse  regional 
conservation  planning  efforts  and 
concentrate  activity  on  individual 
project  needs.  Also,  these  alternatives 
could  result  in  adverse  impacts  to  the 
social  environment. 

Dated:  November  23. 1993. 
Richard  N.  Smith, 

Acting  Director,  Fish  and  Wildlife  Service. 
(FR  Doc  93-30236  Filed  12-9-93;  845  am) 
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Presidential  Documents 


Presidential  Determination  No.  94-6  of  December  6,  1993 

Assistance  Program  for  Independent  States 
of  the  Former  Soviet  Union 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  section  560  and  577  of  the  Foreign  Operations,  Export  Financing, 
and  Related  Programs  Appropriations  Act,  1994  (Titles  I-V  of  Public  Law 
103-87)  (the  "Act"),  I  hereby  determine  that  it  is  in  the  national  interest 
of  the  United  States  to  make  available  funds  appropriated  under  the  Act 
without  regard  to  the  restriction  contained  in  section  560(g)  of  the  Act, 
and  certify  that  Russia  and  the  Commonwealth  of  Independent  States  con- 
tinue to  make  substantial  progress  toward  the  withdrawal  of  their  armed 
forces  from  Latvia  and  Estonia. 

You  are  authorized  and  directed  to  notify  the  Congress  of  this  determination 
and  certification,  and  to  publish  it  in  the  Federal  Register. 


O^IllUXi^AXA<PtUikldk^X/s 


THE  WHITE  HOUSE, 
Washington,  December  6,  1993. 
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Thi  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
appUcab^  and  legal  effect,  most  of  wfvch 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regutations,  wfiich  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7CFRPart920 

[Docket  Na  FV92-920-1FR] 

Kiwilruit  Grown  in  Caiifomia; 
Clarification  in  the  Definition  of  the 
Tenn  Kiwifruit 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  terminates  an 
obsolete  portion  of  the  provision  of  the 
Caiifomia  kiwih^it  marketing  order 
defining  the  term  "kiwifruit."  The 
purpose  of  this  rule  is  to  bring  the  order 
into  conformity  vtrith  the  currently 
accepted  scientiHc  definition  of  the 
commodity  covered  by  the  marketing 
order. 

EFFECTIVE  DATE:  January  12. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Caroline  C  Thorpe,  Marketing  Order 
Administration  Branch,  F&V,  AMS. 
USDA,  room  2522-S,  P.O.  Box  96456. 
Washington,  DC  20090-6456:  telephone: 
(202)  720-5127;  or  Rose  M.  Aguayo, 
Caiifomia  Marketing  Field  Office, 
Marketing  Order  Administration 
Branch,  F&V,  AMS,  USDA,  2202 
Monterey  Street,  suite  102B,  Fresno. 
Caiifomia  93721;  telephone:  (209)  487- 
5901. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  920  (7  CFR  part  920),  as 
amended,  regulating  the  handling  of 
kiwifruit  grown  in  Caiifomia, 
hereinafter  referred  to  as  the  "order." 
The  order  is  effective  under  the 
Agricultiiral  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C  601-674). 
hereinafter  referred  to  as  the  "Act." 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 


This  action  has  been  reviewed  under 
Executive  Order  12778,  Qvil  Justice 
Reform.  This  action  is  not  intended  to 
have  retroactive  effect.  This  action  will 
not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  8c(15)(A)  of  the  Act,  any  handler 
subject  to  an  order  may  file  with  the 
Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  mles  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  65  handlers 
of  California  kiwifruit  subject  to 
regulation  under  the  order,  and 
approximately  600  producers  in  the 
regulated  area.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  The  majority  of 
producers  and  a  majority  of  handlers  of 


Caiifomia  kiwifruit  may  be  classified  as 
small  entities. 

This  rule  terminates  a  portion  of  an 
order  provision  defining  the  term 
"kiwifruit."  This  rule  was  unanimously 
recommended  by  the  Kiwifmit 
Administrative  Committee  (committee), 
the  agency  responsible  for  local 
administration  of  the  order. 

At  the  time  the  order  was 
promulgated  in  1984,  the  accepted 
botanical  classification  for  kiwifruit 
grown  in  Caiifomia  was  Actinidia 
chinensis,  Planch,  and  was  based  on  the 
work  of  C.F.  Liang  in  1975.  As  a  result, 
kiwifhiit  was  initially  defined  in  §920.5 
(7  CFR  920.5)  under  the  botanical  name 
A.  chinensis.  Planch.  Shortly  thereafter, 
the  scientific  community  determined 
that  the  botanical  nomenclature  used  to 
classify  Caiifomia  kiwifruit  should  be 
changed.  It  was  found  that  the 
nomenclature  for  kiwifruit  had  been 
earlier  described  by  the  French  botanist 
A.  Chevalier  and  thus  took  precedence. 
A.  Chevalier  first  made  a  detailed 
botanical  distinction  between  the 
variants  of  A.  chinensis  in  1946.  These 
were  described  as  A.  chinensis  Planch. 
var.  deliciosa  and  A.  chinensis  Planch. 
var  chinensis. 

Subsequently,  based  on 
comprehensive  studies  of  A.  chinensis 
by  three  other  taxonomic  botanists  (H.L. 
Li,  C.F.  Liang,  and  A.R.  Ferguson),  it 
was  determined  that  enough  difference 
existed  between  the  variants  to  warrant 
raising  them  to  separate  species  status. 
Thus  in  1984  or  1985,  botanical 
nomenclature  was  revised  to  reflect 
three  separate  species:  A.  chinensis,  A. 
deliciosa.  and  A.  setosa. 

Under  the  new  botanical 
nomenclature,  A.  chinensis  is  seldom 
found  outside  of  China  and  A.  setosa  is 
seldom  found  outside  of  Taiwan.  The 
prevalent  commercial  variety  grown  in 
California  is  the  Hayward  variety.  Other 
varieties  commercially  grown  include 
Abbott,  Allison,  Monty,  and  Bnmo.  All 
of  these  varieties  are  now  classified 
under  the  species  A.  deliciosa  var. 
deliciosa. 

Thus,  the  language  "Actinidia 
chinensis.  Planch.,  commonly  called" 
found  in  §920.5  (7  CFR  920.5)  of  the 
marketing  order  is  obsolete.  Terminating 
this  language  eliminates  any  confusion 
caused  by  the  change  in  nomenclature 
by  the  scientific  community.  The  intent 
of  the  marketing  order  is  to  cover  all 
varieties  of  kiwifruit.  Including  any  nSw 
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varieties,  that  are  conunercially 
produced  in  California.  Therefore,  it  has 
been  determined  that  the  generic  term 
"kiwifruit"  is  sufficient  to  define  the 
commodity  covered  under  the 
marketing  order. 

A  propHjsed  rule  to  terminate  the 
obsolete  portion  of  §  920.5  (7  CFR  920.5) 
was  published  in  the  Federal  Register 
June  15. 1993.  (58  PR  33035)  with  a  15- 
day  comment  period  ending  June  30. 
1993.  One  comment  was  received. 

Mr.  Roger  Meyer  of  Fountain  Valley, 
California,  filed  a  comment  requesting 
that  the  terminology  in  the  order  be 
more  specific  to  be  more  consistent  with 
scientific  language.  Mr.  Meyer  suggested 
that  the  generic  term  "kiwifhiit"  may  be 
interpreted  to  include  other  members  of 
the  genus  Actinidia  and  should  be 
further  defined  by  the  species  A. 
deliciosa  var.  deliciosa.  For  example,  he 
mentioned  the  species  A.  arguta,  a 
common  garden  variety,  that  may  fall 
under  the  generic  term  "kiwifhiit"  since 
it  is  often  referred  to  as  "hardy 
kiwifruit."  Such  fruit  is  green  and 
smooth  unlike  commercial  varieties 
grown  in  California  that  are  brown, 
fuzzy,  and  larger  in  size.  Such  a  species 
is jMt  regularly  sold  in  the  fresh  market 
to  consumers,  and  thus  is  not 
encompassed  by  this  definition.  The 
intent  of  the  order,  as  promulgated,  is  to 
cover  fruit  commonly  recognized  in  the 
market  place  as  kiwifruit  of  the  genus 
Actinidia  and  the  species  grown  in  the 
marketing  area  for  the  fresh  market.  As 
discussed  earlier,  it  was  commonly 
accepted  when  the  order  was 
promulgated,  that  such  fruit  be  known 
as  A.  chinensis.  Although  the  scientific 
community  has  changed  this 
terminology,  the  general  appearance, 
size,  and  other  characteristics  of 
kiwifruit  which  has  been  subject  to 
regulation  has  not  changed.  Therefore, 
there  should  be  no  cunhision  regarding 
the  commodity  covered.  In  the  event 
this  should  occur,  however,  the  agency 
will  take  further  steps  to  clarify  the 
scope  of  the  order  through  rulemaking. 
Mr.  Meyer's  reauest  is  therefore  denied. 

This  rule  will  not  have  a  significant 
economic  impact  on  small  producers  or 
handlers.  The  rule  updates  the 
definition  of  "kiwifiiiit"  to  include  the 
same  varieties  that  are  covered  under 
the  order. 

Based  on  available  information,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  the  information  and 
recommendations  submitted  by  the 
committee,  and  other  information,  it  is 
found  that  the  definition  of  the  term 


"kiwifruit"  in  §  920.5  of  the  order  has 
become  obsolete  and  that  retaining  such 
definition  does  not  tend  to  effectuate  the 
declared  policy  of  the  Act.  Therefore, 
this  termination  rule  removes  the 
language  "Actinidia  chinensis.  Planch., 
commonly  called"  from  such  definition 
in  order  to  bring  it  into  conformity  with 
the  currently  accepted  scientific 
definition  of  the  covered  commodity. 

List  of  Subjects  in  7  CFR  Fart  920 

Kiwifruit.  Marketing  agreements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  920  is  amended  as 
follows: 

PART  920— KIWIFRUIT  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
part  920  is  revised  to  read  as  follows: 

Authority:  7  U.S.C  601-674. 

2.  Section  920.5  is  revised  to  read  as 
follows: 

S  920.5    KMfruiL 

Kiwifhiit  means  all  varieties  of 
kiwifhiit,  or  kiwi  grown  in  the 
production  area. 

Dated:  Deceml)er  7. 1993. 
Patricia  Jensen, 

Deputy  Assistant  Secretary,  Marketing  and 
Inspection  Services. 
(FR  Doc.  93-30297  Filed  12-10-93;  8:45  am] 

BIUMQ  coot  3410-Ot-r 

Commodity  Credit  Corporation 

7  CFR  Part  1427 
RIN0560-AD44 

1993  Specifications  for  Cotton  Bale 
Pacitaging  Materials 

AGENCY:  Commodity  Credit  Corporation, 

USDA. 

ACTION:  Pinal  rule. 

summary:  On  October  6, 1993,  the 
Commodity  Credit  Corporation  (CCC) 
issued  an  interim  rule  with  respect  to 
the  cotton  price  support  program  Mhich 
is  conducted  by  the  CCC  in  accordance 
with  The  Agricultural  Act  of  1949,  as 
amended  (the  1949  Act).  The  interim 
rule  provided  greater  clarity,  enhanced 
the  administration  of  CCC  programs  by 
providing  uniformity  between  CCC 
price  support  programs,  eliminated 
obsolete  provisions,  and  more 
appropriately  reflected  loan  eligibility 
quality  requirements  for  the  1993  and 
subsequent  year  crops.  This  rule  adopts 
as  final  the  interim  rule  published  on 
October  6, 1993. 

EFFECTIVE  DATE:  December  13, 1993.  The 
incorporation  by  reference  of  a  certain 


publication  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  December  13, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Philip  Sharp,  Program  Specialist, 
Cotton,  Grain,  and  Rice  Price  Support 
Division,  Agricultural  Stabilization  and 
Conservation  Service,  United  States 
Department  of  AgricuUure  (USDA),  P.O 
Box  2415,  Washington.  DC  20013-2415; 
telephone  202-720-7988. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  final  rule  is  issued  in 
conformance  with  Executive  Order 
12866.  Based  on  information  compiled 
USDA,  it  has  been  determined  that  this 
final  rule: 

(1)  Would  have  an  annual  effect  on 
the  economy  of  less  than  $100  million; 

(2)  Would  not  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities: 

(3)  Would  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency; 

(4)  Would  not  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  rights  and 
obligations  of  recipients  thereof;  and 

(5)  Would  not  raise  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
principles  set  forth  in  Executive  Order  • 
12866. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  interim  rule  since  the 
CCC  is  not  required  by  5  U.S.C.  553  or 
any  other  provision  of  law  to  publish  a 
notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  these 
determinations. 

Environmental  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  not  have  a  significant  impact 
on  the  quality  of  human  environment. 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

Federal  Assistance  Program 

The  title  and  number  of  the  Federal 
Assistance  Program,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  rule  applies  are: 
Commodity  Loans  and  Purchases — 
10.051.  • 
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Executive  Order  12778 

This  final  rule  has  been  reviewed  In 
accordance  with  Executive  Order  12778, 
Civil  Justice  Reform.  The  provisions  of 
this  final  rule  do  not  preempt  State  laws 
and  are  not  retroactive.  Before  any 
judicial  action  may  be  brought  with 
respect  to  the  provisions  of  this  final 
rule,  administrative  appeal  remedies  at 
7  CFR  part  780  must  be  exhausted. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115  (June  24, 1983). 

Paperwork  Reduction  Act 

The  amendments  to  7  CFR  part  1427 
set  forth  in  this  final  rule  do  not  contain 
any  new  or  revised  information 
collection  requirements  that  require 
clearance  through  the  Office  of 
Management  and  Budget  (OMB)  under 
the  provisions  of  44  U.S.C.  chapter  35. 
The  information  collection  requirements 
contained  in  the  current  regulations  at 
7  CFR  part  1427  have  been  approved 
through  August  31, 1994,  by  the  OMB 
under  the  provisions  of  44  U.S.C. 
chapter  35.  and  assigned  OMB  Nos. 
0560-0074,  0560-0087.  and  0560-0029. 
Public  reporting  burden  for  these 
collections  is  estimated  to  average  15 
minutes  per  response,  including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  the 
information  collection  requirements, 
including  suggestions  for  reducing  the 
burden,  to  the  Department  of 
Agriculture,  Clearance  Office,  OIRM. 
AG  Box  7630,  Washington  DC  20250; 
and  to  the  Office  of  Management  and 
Budget.  Paperwork  Reduction  Project 
(OMB  Nos.  0560-0074, 0560-0087.  and 
0560-0129),  Washington  DC  20503. 

Discussion  of  Comments 

One  letter  was  timely  received  in 
response  to  the  interim  rule  published 
on  October  6. 1993.  requesting  public 
comments  on  the  interim  regulations  for 
implementing  the  price  support  loan 
programs  for  upland  cotton  and  extra 
long  staple  cotton  which  are  conducted 
by  the  CCC 

The  respondent  supported  the 
adoption  of  the  interim  rule  as 
published. 

Accordingly,  under  the  authority  of  7 
U.S.C  1421, 1423, 1425. 1444,  and 


1444-2;  15  U.S.C  714b  and  714c,  the 
interim  rule  amending  7  CFR  part  1427 
that  was  pubUshed  at  58  FR  519d6  on 
October  6, 1993.  is  adopted  as  a  final 
rule  without  change. 

Signed  in  Washington,  DC  on  December  3, 
1993. 

Bruce  R.  Weber. 

Acting  Executive  Vice  President,  Commodity 
Credit  Corporation. 

IFR  Doc  93-30378  Filed  12-10-93;  8:45  ami 
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Animal  and  Plant  Health  Inspection 
Service 

9CFRPart94 

[Docket  Na  93-149-1] 

Importation  of  Animal  Products  and 
Byproducts  From  Countries  Where 
BSE  Exists;  Addition  of  Portugal 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  our 
regulations  by  adding  Portugal  to  the  list 
of  countries  where  bovine  spongiform 
encephalopathy  (BSE)  exists,  because 
the  disease  has  been  diagnosed  in  cattle 
in  that  country.  The  effect  of  this  action 
is  to  prohibit  or  restrict  the  importation 
of  certain  fresh,  chilled,  and  frozen 
meat,  and  certain  other  animal  products 
and  animal  byproducts  from  ruminants 
which  have  bisen  in  Portugal.  This 
action  is  necessary  to  reduce  the  risk 
that  BSE  could  be  introduced  into  the 
United  States. 

DATES:  Interim  rule  effective  December 
7. 1993.  Consideration  will  be  given 
only  to  comments  received  on  or  before 
February  11, 1994. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief, 
Regulatory  Analysis  and  Development, 
PPD.  APHIS,  USDA.  room  804.  Federal 
Building,  6505  Belcrest  Road. 
Hyattsville.  MB  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  93- 
149-1.  Comments  received  may  be 
inspected  at  USDA.  room  1141.  South 
Building.  14th  Street  and  Independence 
Avenue  SW.,  Washington.  DC.  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
encouraged  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the 
comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
John  Cougill,  Staff  Veterinarian,  Import- 
Export  Products  Staff,  National  Center 
for  Import-Export,  Veterinary  Services, 


APHIS,  USDA.  room  759.  Federal 
Building.  6505  Belcrest  Road. 
Hyattsville.  MD  20782  (301)  436-7834. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  parts  94  and 
95  (referred  to  below  as  the  regulations) 
govern  the  importation  of  meat,  animal 
products,  animal  byproducts,  hay,  and 
straw  into  the  United  States  in  order  to 
prevent  the  introduction  of  various 
animal  diseases,  including  bovine 
spongiform  encephalopathy  (BSE). 

Bovine  spongiform  encephalopathy  is 
a  neurological  disease  of  bovine  animals 
and  other  ruminants.  At  the  present 
time,  BSE  is  not  known  to  exist  in  the 
United  States.  Prior  to  this  action,  BSE 
was  known  to  exist  in  France,  Great 
Britain,  Northern  Ireland,  the  Republic 
of  Ireland,  Oman,  and  Switzerland. 

The  major  means  of  spread  of  BSE 
appears  to  be  through  the  use  of 
ruminant  feed  containing  protein  and 
other  products  from  ruminants  infected 
with  BSE.  Therefore,  BSE  could  become 
established  in  the  United  States  if 
materials  carrying  the  BSE  agent,  such 
as  certain  meat,  animal  products,  and 
animal  byproducts  from  ruminants  in 
countries  in  which  BSE  exists,  are 
imported  into  the  United  States  and  are 
fed  to  ruminants  in  the  United  States. 

Sections  94.18  and  95.4  of  the 
regulations  prohibit  and  restrict  the 
importation  of  certain  meat,  animal 
products,  and  animal  byproducts  from 
ruminants  which  have  been  in  countries 
in  which  BSE  exists.  These  countries  are 
listed  in  §94.18  of  the  regulations. 

Portuguese  government  veterinarians 
with  the  National  Veterinary  Laboratory 
in  Lisbon  reported  to  the  Office  of 
International  Epizootics  that  BSE  has 
been  detected  in  cattle  imported  into 
Portugal  from  Great  Britain.  Cases  of 
BSE  were  confirmed  by 
histopathological  analysis  of 
microscopic  slides  according  to 
standardized  procedures  for  the 
diagnosis  of  BSE.  In  order  to  reduce  the 
risk  of  introducing  BSE  into  the  United 
States,  we  are.  therefore,  adding 
Portugal  to  the  list  of  countries  where 
BSE  is  known  to  exist.  Thus,  we  are 
prohibiting  or  restricting  the 
importation  of  certain  fresh,  chilled,  and 
frozen  meat,  and  certain  other  animal 
products  and  animal  byproducts  fix)m 
ruminants  which  have  been  in  Portugal. 

Immediate  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
has  determined  that  there  is  good  cause 
for  publishing  this  interim  rule  without 
prior  opportunity  for  public  comment. 
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E(SE  is  a  seriouc  animal  diaoaao  that 
has  caused  great  loss  to  the  cattle 
industry  of  Great  Britain,  and  the 
introduction  of  this  disease  into  the 
United  States  would  cause  great  harm  to 
the  U.S.  cattle  industry.  BSE  has  beea 
diagnosed  in  cattle  in  Portugal.  The 
restrictions  contained  in  this  interim 
ntle  must  be  implemented  immediately 
to  rednce  the  ri»  that  BSE  could  be 
introduced  into  the  United  States 
tfaroagh  importation  of  certain  meat, 
animal  prooucts,  and  animal  byproducts 
from  ruminants  tiiat  have  been  in 
Portugal 

Beorase  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
puMic  interest  under  these  ctmditkNis, 
we  find  good  cause  under  S  U.S.C  SS3 
to  make  it  effective  upon  stgnature.  We 
will  consider  comments  that  are 
received  within  60  days  of  publication 
of  this  interim  rule  in  the  Fc^and 
Register.  After  the  comment  period 
closes,  we  will  publish  another 
docnmeDt  m  the  Federal  Ragjslsr.  It 
will  induda  discussion  of  any 
comments  we  receive  and  any 
amendmwnts  we  are  saaking  to  the  mle 
as  a  result  of  the  coaoments. 

Executive  Order  12886  and  Ritgulatory 
Flexibility  Ad 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
1286&.  Based  on  information  coo^iled 
by  the  Department,  we  have  detenoioed 
that  this  rule:  (1)  Will  have  an  effect  on 
the  economy  of  less  than  $100  million; 
(Z)  will  not  adversriy  affect  in  a  material 
way  the  economy,  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  Stale,  local,  or  tnbal 
governments  or  mmmimitia^-  (3)  will 
not  create  a  serious  inconsistency  or 
otherwise  interfere  Mrith  an  action  taken 
or  planned  bv  another  agency;  (4)  wiU 
not  alter  the  budgetary  impact  xaf 
entitlements,  ^ants.  user  mm,  or  loan 
programs  or  rights  and  nKiig»Ho»«  of 
recipients  thweot  and  {5)  wiU  not  raise 
novel  legal  or  policy  issues  arising  out 
of  legal  mandates,  the  President's 
priorities,  or  principles  set  fartb  in 
Executive  Order  12866. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  required  by  Executive 
Order  12866. 

As  an  ahemative  to  the  provisions  of 
this  rule,  we  have  considered  taking  no 
action  and  enforcing  the  aureitf  impact 
regulations.  This  alternative  was 
rejected  because  it  would  allow  meat, 
animal  products,  and  anfanal  byproducts 
that  mi^t  spread  BSE  to  be  Imported 
into  the  United  States. 


Placing  Portugal  on  the  list  of 
countries  in  which  BSE  is  known  to 
exist  iastiHi  tke  importatioB  of  some 
animal  products  aad  prohibits  \i» 
importation  of  others.  Oureatly.  natural 
sausage  casings  are  the  only  affected 
commodity  imported  from  Portugal  in 
quantities  sufficient  to  cause  any 
economic  impact  This  rule  will 
prohibit  imports  of  natural  sausage 
casiogs  of  ruminant  origin  from 
Portugal 

The  only  businesses  aOacted  will  be 
about  20  small  U.S.  entities  that  import 
natural  sausage  casings  frmn  Portugal. 
None  of  the  companies  is  totally 
dependent  on  Portugal  for  sausage 
casings.  Further,  Portugal  only  supplies 
2.5  percent  of  natural  sausage  casings 
imported  into  the  United  States  and 
importers  can  substitute  other  sources  to 
supply  ttielr  total  requirement  This  rule 
will  have  a  negligible  economic  impact 
on  these  small  entities.  Additionally, 
pnce  and  competition  in  the  United 
States  will  not  be  affected. 

Under  these  cimunstances.  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  h^ 
determined  that  this  action  will  not 
have  a  signifirant  economic  impact  on 
a  substantial  nuaaber  of  anall  entities. 

Exeraliw  Order  12778 

This  role  has  been  reviewed  under 
ExBcotive  Order  12778,  Qvil  justice 
Refona.  This  rufe:  (1)  Preempts  all  State 
and  local  lawrs  and  reguletions  that  ere 
inconsistent  with  this  rule;  (2)  has  no 
retiueLllve  effisct;  and  (3)  does  not 
require  administrative  proceedings 
beiore  parties  may  file  suit  la  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  interim  rule  contains  no 
infionnation  collection  or  recordkeeping 
requirements  under  the  Pi4>erwork 
Reduction  Act  of  1980  (44  VSXl.  3S01 
etseqX 

List  of  Sdbfects  ia  t  Cnt  Part  M 

Animal  diseases.  Imports,  Liuestock. 
Meat  and  aaeat  products.  Mitt:.  Poultaty 
and  poultry  products.  Kaportiag  and 
recordkeeping  sequireMeoCs. 

Acowdingly.  9  CFR  part  94  is 
amended  as  follows: 


PART  Q4-RINDBVEST,  POOT-ANO- 
MOUTH  DISEASE.  FOWL  PEST  (FOWL 
PLAQUE),  VELOQENIC 
VISCEROTROPIC  NEWCASTLE 
DISEASE.  AFRICAN  SWINE  FEVER, 
HOG  CHOLERA.  AND  BOVINE 
SPONGIFORM  ENCEPHALOPATHY: 
PROHIBITED  AND  RESTRICTED 
IMPORTATIONS 

1.  The  authority  citation  for  part  94 
continues  to  read  as  follows: 

Aulhsri^r:  7  U.SXI  147a.  ISOae.  161.  Ml, 
and  4S0: 19  U.S.C  1306: 21  U.SXL  111.  114a. 
134a.  134b.  134c  and  134f:  31  VS.C.  9701; 
42  U.S.C  4331. 4332: 7  CFR  2.17. 2.51.  sad 
371.2(d). 

2.  In  S  94.18.  paragraph  (a)  is  revised 
to  read  as  follows: 


194.18    Ruminant  I 
products  from  nwninants  ttiat  have  been  la 
countrtea  wtiere  liovlne  spmn|iluiin 
encetilialopatliy  exlsta. 

(a)  Bovine  spongiform 
encephalopethy  exists  in  the  Sollowlng 
countries:  France.  Great  Britain. 
Northern  Ireland,  the  Republic  of 
Ireland.  Oman.  Portugal,  and 
Switzerland. 
•        •        •        •        • 

Done  in  Wasbinglon.  DC.  (his  7«h  day  of 
December  1993. 
Patricia  faoaan. 

Aawttanf  Secntary.  Marfarting  anrf  bupecbam 
Services. 

fPR  Dec  03-^30X96  Piled  12-10-93:  •:«S  am] 
aaim  coos ! 


DEPARTMENT  OF  TRANSPORTATION 
Fadaral  AvMkM  AdnlnialMliMi 

14CFRPafta» 

IPoelat  No.  f8-OE-«8-AI>;  Amemfeitent  9i<- 
8788;AOtl-t1-1Sl 


CorporaHon  ModMs  PA2S  (PAS-190). 
PA2S-05,  Md  PA2S-M0  Akplanas 

AOENCT:  Fedecal  Aviation 
AdmlnlstEstion.  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARV:  This  document  publishes  in 
the  Federal  lagistaran  anntmimnnl 
adopting  Airworthiness  Directiva  (AD) 
93-21-12.  which  was  sent  previously  to 
all  known  U.S.  owners  aad  operators  of 
Piper  Airctalt  Corporation  (Piper) 
Models  PA25-150.  PA25-235,  and 
PA25-260  airplanes.  This  AD  laquiMS 
inspecting  (one-time)  the  %iriag  Ibrwaid 
spar  fuselage  attachment  assembly  for 
cracks  or  axfoaioB.  and  rephdog  «r 
repairing  any  aacked  or  catrodett  paH 
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A  recent  accident  of  a  Piper  Model 
PA25-235  airplane  where  the  wing 
forward  spar  mselage  attachment 
fittings  were  cracked  and  corroded 
prompted  this  AD.  The  actions  specified 
by  this  AD  are  intended  to  prevent 
possible  in-flight  separation  of  the  wing 
from  the  airplane  caused  by  a  cracked 
or  corroded  wing  forward  sjjar  fuselage 
attachment  assembly. 
DATES:  Effective  December  30. 1993,  to 
all  persons  except  those  to  whom  it  was 
made  immediately  effective  by  priority 
letter  AD  93-21-12,  issued  October  28. 
1993,  which  contained  the  requirements 
of  this  amendment. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
February  21, 1994. 
A0ORCS8ES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  93-CE-5&-AD. 
Room  1558. 601  E.  12th  Street.  Kansas 
Qty,  Missouri  64106. 

Information  that  relates  to  this  AD 
may  be  examined  at  the  Rules  Docket  at 
the  address  above. 

FOR  FUfTTHER  INFORMATION  CONTACT: 

Christina  Marsh,  Aerospace  Engineer, 
FAA.  Atlanta  Aircraft  Certification 
(Mfice.  1669  Phoenix  Parkway,  Suite 
210C  Atlanta,  Georgia  30349;  telephone 
(404)  991-2910;  facsimile  (404)  991- 
3606. 

SUPPLEMENTARY  INFORMATION:  On  August 
31, 1993,  the  FAA  issued  a  notice  of 
proposed  rulemaking  (NPRM)  (58  FR 
47227,  September  8, 1993)  that  would 
apply  to  Piper  Models  PA25-150, 
PA25-235,  and  PA25-260  airplanes. 
That  document  (Docket  No.  92-CE-63- 
AD)  proposes  to  require  repetitively 
inspecting  the  wing  forward  spar 
fuselage  attachment  assembly  for  cracks 
or  corrosion,  and  replacing  or  repairing 
an  V  cracked  or  corroded  part 

mvestigation  of  the  afiiected  airplane 
revealed  corrosion  and  cracks  in  the 
wing  forward  spar  fuselage  attachment 
fittings.  The  forward  clevis  ear  of  the 
left  wing  forward  spar  fuselage  attach 
fitting  assembly  of  the  referenced 
airplane  fiactiu«d  at  the  base  of  the 
clevis  ear  and  contained  extensive 
corrosion.  Some  of  the  fitactures  were 
along  flat  transverse  planes,  indicating 

[>rogressive  cracking.  A  strong  oxidaticm 
ayer  between  the  sections  of  the  fitting 
assembly  indicates  that  the  corrosion 
occurred  over  a  long  period  of  time.  The 
referenced  airplane  had  over  10,000 
hours  time-in-service  (TIS)  accrued  at 
the  time  of  the  accident. 

The  aft  clevis  ear  of  the  left  wing 
forward  spar  fuselage  attach  fitting 
assembly  was  extensively  deformeid  and 


had  broken  through  at  the  wing 
attachment  boh  hole.  The  fracture  of  the 
forward  clevis  ear  caused  severe  stress 
upon  the  aft  clevis  ear,  which  resulted 
in  the  left  wing  separating  from  the 
airplane. 

A  similar  accident  on  a  Piper  Model 
PA25-150  airplane  prompted  the  FAA 
to  issue  priority  letter  AD  93-21-12. 
This  AD  requires  inspecting  (one-time) 
the  wing  forward  spar  fuselage 
attachment  assembly  for  cracks  or 
corrosion  on  Piper  Models  PA25-150, 
PA25-235,  and  PA25-260  airplanes, 
and  replacing  or  repairing  any  cracked 
or  corroded  part.  The  airplane  involved 
in  the  referenced  incident  had  accrued 
over  5,000  hours  TIS. 

Because  of  the  wide  variation  in  hours 
TIS  accrued  on  the  two  airplanes 
involved  in  the  referenced  accidents 
(over  10.000  and  over  5,000),  the  FAA 
determined  that  expeditious  action  was 
necessary  and  that  an  immediate  safetv 
of  flight  situation  existed  that  required 
bypassing  normal  rulemaking 
procedures  involving  the  existing  NPRM 
(Docket  No.  92-CE-63-AD). 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Piper  Models  PA25- 
150,  PA25-235,  and  PA25-260 
airplanes  of  the  same  type  design,  the 
FAA  issued  priority  letter  AD  93-21-12 
to  prevent  possible  in-flight  separation 
of  the  wing  from  the  airplane  caused  by 
a  cracked  or  corroded  wing  forward  spar 
fuselage  attachment  assembly.  The  AD 
requires  inspecting  (one-time)  the  wing 
forward  spar  fuselage  attachment 
assembly  for  cracks  or  corrosion,  and 
replacing  or  repairing  any  cracked  or 
corroded  part. 

The  FAA.  at  a  later  date,  will  issue  a 
supplementary  NPRM  to  propose 
retaining  the  initial  inspection  required 
by  this  action  and  adding  the  repetitive 
inspection  requirement  that  was 
proposed  in  Docket  No.  92-CE-63-AD. 

Tne  compliance  time  for  this  AD  is 

Presented  in  calendar  time  instead  of 
ours  TIS.  The  FAA  has  determined 
that  a  calendar  time  for  compliance  is 
the  most  desirable  method  because  the 
unsafe  condition  described  by  the 
required  AD  is  caused  by  corrosion. 
Corrosion  can  occur  on  airplanes 
regardless  of  whether  the  airplane  is  in 
service  or  in  storage.  Therefore,  to 
ensure  that  corrosion  is  detected  and 
corrected  on  all  airplanes  within  a 
reasonable  period  of  time  without 
inadvertently  grounding  any  airplanes,  a 
compliance  schedule  based  upon 
calendar  time  instead  of  hours  TIS  is 
utilized.  r 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 


comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
letters  issued  on  October  26, 1993,  to  all 
known  U.S.  operators  of  Piper  Models 
PA25-150.  PA25-235.  and  PA25-260 
airplanes.  These  conditions  still  exist, 
and  the  AD  is  hereby  published  in  the 
Federal  Register  as  an  amendment  to 
Section  39.13  of  part  39  of  the  Federal 
Aviation  Regulations  (FAR)  to  make  it 
effective  as  to  all  persons. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  immediate  flight  safety  and, 
thus,  was  not  preceded  by  notice  and 
opportunity  to  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Conunur.ications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
will  be  considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  sul»tance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  93-CE-56-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibflities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  ioile  does 
not  have  sufficient  federalism 
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impUcatkMHtoi 

Cm  U  FuotHwttSUk  L 

Tb«  FAA  hM  ddMMtned  tlMt  this 
regulation  is  m  ineiyncy  ffsgiilarinn 
that  most  be  ismed  iaunediateiy  to 
comet  sn  tinssfs  condition  in  skcnft. 
and  is  not  ■  "sigBificant  ragalatory 
actioB"  under  ExK«ti¥e  Order  12866.  it 
has  been  determined  huther  that  tUs 
action  involves  an  araergency  regulatioa 
under  DOT  Regulctory  Policies  and 
Procedttfes  (44  FR  llOM.  Fateuary  2fi. 
1979).  If  it  is  detenninod  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regntatory 
PoUcias  and  Procedures,  a  final 
i[iBa<tP>y  avaluatioB  will  ba  fmpumd 
and  phoed  ia  the  RuJas  Dochst.  A  copy 
of  it.  if  filed,  nay  ba  obtainod  from  tha 
R^es  Docket  at  the  locatioB  provided 
uwier  the  caption  "ADDRESSES'*. 

Ual  orSiibiacto  ia  14  Cn  Part  39 

Air  transportation.  Aincraft.  Aviatian 
safety.  Safsty. 


Adoptioai 

Accordingly,  pursuant  to  the 
auihority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Fedecal  Aviation  Regulations  as 
foUaws: 

PARTa^-nAIRWOHTHlNESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

fllliMilj  49  US.C.  A^.  13S4U).  1421 
■id  1423;  48  U.SII  10S<g):.aDd  14  CFR 
1L89. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  CoUowiag  new  airworthiness 
diPBCtive: 


jv-araat;  Oadcst  Na  as- 


AppficaWIHr  Models  PA25  (PA2S-lSfli. 
PA25-23&.  wd  PA2S-26e  eirpkoe*  {all 
•erial  niuBberal.  certificated  ia  any  categixy. 

Cott^tliance:  Raquiied  wUbiQ  the  next  30 
calendar  days  after  the  effective  date  of  this 
AD,  unless  abeedy  aocomplished, 

To  i^ftvent  possible  in-flight  separatkMi  of 
the  wing  Erom  the  air(riane  caused  by  a 
cracked  or  corroded  wing  fonvaid  spar 
fuselage  attachment  assembly,  accomplish 
the  following: 

Ndle  1:  The  paragraph  structure  of  this  AD 
Is  as  follows: 

LevBll:(a).tb),(c).etc. 

Level  2-.  (1).  (2).  (3V  etc 
Level  2  stractures  are  designations  of  the 
Level  1  pamgraph  they  immediately  foHow. 

(a)  Gain  access  to  the  left  and  right  wing 
forward  spar  fuselage  attach  fittiqgs  by 
removing  the  screws  retaining  die  wing 
feiring.  On  later  models,  dismantle  die  wtag 
fillet  by  femoving  the  screws  «a  the  sit  edgs 
to^  and  botteoi  and  removing  dw  wiog 
faiia«  (see  FICUKB 1  of  tUs  Am. 


OBr-M-AO. 
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FORWARD  SPAR 
ATTACH  POINT 


FOR  UkTCT  MODELS 
REMOVE  F1U.ET  PANEL 


FOR  ALL  r/ODELS 
REMOVE  FAIRING 


FORWARD 
SPAR 


AIRCRAFT 

FPAME 


INSIDE  &  OUTSIDE 
FORWARD  SPAR 
ATTACH  RTTINGS 
(WELDED) 


ATTACH  FITTING  EARS 


INSIDE  &  OUTSIDE 
FORWARD  SPAR 
ATTACH  FITTINGS 
(TOP  &  BOTTOM) 


/ ATTACH  FITTING  EARS 


NOTE:  AFTER  CLEANING  THOROUGHLY.  INSPECT 
THE  ENTIRE  AREA  FOR  CORROSION  AND  RELATED 
DAMAGE  WITH  SPECIAL  CARE  TO  INSPECT  THE  EARS 
OF  THE  ATTACH  FITTING.  NO  EXFOLIATION 
ALLOV/ED.  FLAKING  OR  BUBBLED  PAINT  MUST  BE 
REMOVED  TO  FACILITATE  INSPECTION.  DISASSEM- 
BLY WILL  BE  AS  REOUIRED  BASED  ON  CONDITION. 
RETURN  TO  SERVICE  INCLUDES  PRIME.  PAINT  AND 
RUST  INHIBITOR. 


Figure  1 


MUNQ  COM  4ata^ive 
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(b)  Thoroughly  clean  around  the  wing 
forward  spar  fuselage  attachment  fittings 
with  water  (only),  and  then  air  dry  this  area. 
Do  not  uw  solvents  as  they  may  react 
negatively  with  spray  chemical  residue. 

Note  2:  All  personal  and  environmental 
precautions  should  be  taken  when  dealing 
with  chemical  waste  and  residue. 

(c)  Remove  the  wing  attach  bolts  and 
inspect  the  wing  forward  spar  tubular 
fuselage  attach  cluster  for  damage  (cracks, 
corrosion,  rust,  or  gouges).  Remove  bubbled 
or  flaking  paint  Prior  to  hirther  flight,  repair 
or  replace  any  damaged  tubular  member  with 


equivalent  material  in  accordance  with  FAA 
Advisory  Qrcular  (AC)  No.  43.13-1  A, 
Acceptable  Methods,  Techniques,  Practices — 
Aircraft  Inspection  and  Repair. 

(d)  Inspect  the  wing  forward  spar  fuselage 
attach  ntting  assembly,  part  numbers  (P/N) 
61005-0  (front  spar  fitting  assembly)  and 
61006-0  (front  spar  fitting)  for  Model  PA-25- 
150:  and  P/N  64412-0  (front  spar  fitting 
assembly)  and  64003-0  (front  spar  fitting)  for 
Models  PA-25-235  and  PA-25-260,  for 
corrosion.  If  corrosion  is  found,  prior  to 
further  flight,  replace  the  forward  spar 
fuselage  tubular  attach  cluster  with 
serviceable  parts  in  accordance  with  FAA  AC 


No.  43.13-lA,  Acceptable  Methods, 
Techniques,  Practices — Aircraft  Inspection 
and  Repair.  This  procedure  requires  the 
following: 

(1)  Provide  for  the  alignment  of  the 
airframe  with  an  appropriate  alignment 
fixture  IB  accordance  with  FAA  AC  No. 
43.13-lA,  Acceptable  Methods,  Techniques, 
Practices — Aircraft  Inspection  and  Repair. 

(2)  Cut  the  tubular  members  as  referenced 
and  specified  in  Figure  2  and  either  Figures 
3a  and  3b;  Figures  4a  and  4b;  or  Figures  Sa 
and  5b,  as  applicable. 

WUMQ  COOf  4t1»-1«-M 
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PA-25 

Side  View  of  the  Front  Wing  Fitting 
and  Landing  Gear  Fittings 


Refer  to  Figures  3a,  4a, 
and  5a,  as  applicable. 


Figure  2 
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PA-25-150 
S/N-ALL 


View  Looking  Aft 


Side  View 


^' 


491V-1VC 


Bottom  View  (View  A-A)* 
(Both  Sides) 

Figure  3a 
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PA-25-150.  S/N-ALL,  Front  Wing 
Spar  Attachment  Fittings  and  Tubes 

[Figure  3b] 


No. 


i  2 
i  3 

I  4 

5 


Description 


From  Spar  Fit- 
ting   

Channel 

Fitting  Assy- 
Front  Spar  .... 

Fitting  Assy- 
LarxJingGear 

Brace-Bracket  .. 


Part  No. 
/Tube  Dimensions 


61006-0. 
61007-0. 

61005-0. 

21242-2. 
11994-28. 


PA-25-150,  S/N-ALL.  Front  Wing 
Spar  Attachment  Fittings  and 
Tubes— Continued 

Figure  3b] 


No. 


Description' 


Tube 
Tube 
Tube 


Part  No. 
/Tube  Dimensions 


.75X.035  (4130) 

N." 
.625X.035  (4130) 

N.** 
.75X.035  (4130) 

N.- 


PA-25-150,  S/N-ALL,  Front  Wing 
Spar  Attachment  Fittings  and 
Tubes— continued 

Figure  3b] 


No. 


9 
11 


Description 


Tube 
Tuba 


Part  No. 
/Tube  Dimertsions 


1.25x.058(4130) 
N." 

.625X.028  (1025). 


-MIL-T-6736Type1. 

MUMQ  coot  4»10-11-H 
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PA-25-235 
(S/N  -  25-2000  To  25-2985) 


View  Looking  Aft 


Side  View 


>'" 


Bottom  View  (View  A-A) 
(Beth  Sides) 

Figure  Aa 


BOIMQ  coot  4«1»-13-C 
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PA-25-235.    S/N-25-2000   to   2&- 
2985,  Front  Wing  Spar  Attachment 
Fittings  anti  Tubes 
[Figure  4t4 


t 


Description 


Front  Spar  Fit- 
ting   

Ctiannel 


Fitting  Assy- 
Front  Spar  .... 

Fitting  Assy- 
LandnigGear 


Part  No. 
/Tube  Dnnensions 


6400&-0. 
64175-0. 

64412-0. 

64005-0  (L). 
64005-1  (R). 


PA-25-235.  S/N-25-2000  to  25- 
2985.  Front  Wmg  Spar  Attachment 
Fittings  and  Tiibes--Continued 

[Figure  4t4 


No. 


Description 


Brace-Bracket 
Tube 


Tube 
Tube 


Part  No. 
/Tube  Dimensions 


11994-28. 
.75X.049  (4130) 

N." 
.62SX.049  (4130) 

N.- 
.875X.065  (4130) 

N.- 


PA-25-235,    S/N-25-2000   to   25- 
2985,  Frpnt  Wing  Spar  Attachment 
Fittings  and  Tut)es— Continued 
F«9ure4b! 


No. 

Description 

Part  No. 
/Tube  Dimensions 

9 
10 

Tube 

1.?5x.09S(4130) 

N.- 
.75X.049  (4130) 

N.- 
.62&C028  (102S). 

11 

Tube 

•^IL-T-«736Type1. 
■UJNQ  coot  4M9-1MI 
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PA-25-235.  PA-25-260 
S/N  -  25-2986  and  Up 


View  Looking  Aft 


Side  View 


Bottom  View  (View  A-A) 
(Both  Sides) 

Figure  5a 


BMjjNO  cooe  4t10-1S-C 
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PA-25-235,-260.  S/N— 25-2986 
and  Up.  Rent  Wing  Spar  Attach- 
ment Fittings  and  TdOqs 

I  (Figure  5b] 


No. 


0 


Oescriplion 


Front  Spar  Fit- 
ting   

Ctnrmet  .«_. ». 

Fitting  Assy- 
FfontSpiv  „ 

Fitting  Assy- 
LarwingGear 

Braca-Braclcet  .. 
TutM  ^ 


TutM 

TutM 
TutM 
TutM 


Part  No/rul)e  Di- 
mensions 


64003-0. 
64175-0. 

64412-0. 

64005-0  (L). 

64006-1  (R). 
11994-2& 
.75>c049  (41 ») 

N.- 
J2SX.049  (4130) 

N.** 
.875X.065  (4130) 

N." 
1.25x0.95  (4130) 

N." 
.75X.049  (4130) 

N." 


••MIL-T-6736Type1. 

(3)  Fabricate  a  cluster  using  all  applicable 
part  numbers  referenced  in  Figures  3b,  4b,  or 
Sb,  as  applicable;  and 

(4)  Splice  the  new  duster  into  the  fusel^e 
frame. 

Note  3:  The  inner  and  outer  Titting  areas 
are  very  susceptible  to  corrosion  and  extreme 
care  should  be  given  in  inspecting  these 
areas. 

(e)  Inspect  the  wing  forward  spar  fuselage 
attach  fitting  assembly  for  cracks  using  FAA- 
approved  dye  penetrant  methods.  If  any 
cracks  are  found,  prior  to  further  flight, 
replace  the  forward  spar  fuselage  tubular 
attach  cluster  with  serviceable  parts  in 
accordance  with  FAA  AC  No.  43. 13-1  A. 
Acceptable  Methods,  Techniques.  Practices — 
Aircraft  Inspection  aiul  Repair.  This 
procedure  requires  the  following: 

(1)  Provide  for  the  alignment  of  the 
airframe  with  an  appropriate  alignment 
fixture  in  accordance  with  FAA  AC  No. 
43.13-lA,  Acceptable  Methods.  Techniques. 
Practices — Aircraft  Inspection  and  Repair. 

(2)  Cut  the  tubular  members  as  referenced 
in  Figure  2  and  either  Figures  3a  and  3b: 
Figures  4a  and  4b;  or  Figures  5a  and  5b.  as 
applicable. 

(3)  Fabricate  a  cluster  using  all  applicable 
part  numtwrs  referenced  in  Figures  3b,  4b,  or 
Sb,  as  applicable;  and 

(4)  Splice  the  new  cluster  into  the  fuselage 
frame. 

(f)  Replacement  parts  required  by  this  AD 
shall  be  of  those  referenced  and  specified  in 
either  Figures  3a  and  3b,  4a  and  4b,  or  5a  and 
Sb,  as  applicable. 

(g)  Prime  and  paint  all  areas  where  parts 
were  replaced  or  where  paint  is  bubbled  or 
gone.  Use  epoxy  paint  and  primer,  and.  after 
paint  has  cur^,  rust  inhibit  the  entire  area. 

(h)  Reinstall  all  items  that  were  removed. 

(i)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 


requirements  of  this  AD  can  be 
accomplished. 

(j)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Atlanta  Aircraft 
Certification  Office,  1669  Phoenix  Parkvniy, 
Suite  210C.  Atlanta,  Georgia  30349.  The 
request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Atlanta  Aircraft  Certification 
Office. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  bom  the  Atlanta  Aircraft 
Certification  Office. 

(k)  Informftion  that  relates  to  this  AD  may 
be  inspected  at  the  FAA,  Central  Region, 
Office  of  the  Assistant  Chief  Counsel.  Room 
1558, 601  E.  12th  Street.  Kansas  aty. 
Missouri. 

(1)  This  amendment  (39-8763)  becomes 
elective  on  December  30, 1993.  to  all 
persons  except  those  persons  to  whom  it  was 
made  immediately  effective  by  priority  letter 
AD  93-21-12.  issued  October  26. 1993, 
which  contained  the  requirements  of  this     * 
amendment 

Issued  in  Kansas  Qty.  Missouri,  on 
December  6, 1993. 

Barry  D.  Clements, 

Manager,  Small  Airplane  Directorate.  Aircraft 
Certification  Service. 

IFR  Doc.  93-30313  Filed  12-10-93: 8:45  am) 
■ajjNO  0001 4tie-i3-u 


14CFRPar139 

[Docket  No.  »»-CE-17-AD:  Amendmeot  39- 
a76^.  AD  93-24-14] 

Ainvortttifiess  Directives:  Piper  Aircraft 
Corporation  PA34  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Piper  Aircraft 
Corporation  (Piper)  PA34  series 
airplanes.  This  action  requires 
repetitively  replacing  the  bolt  that 
connects  the  upper  drag  link  to  the  nose 
gear  trunnion.  Several  incidents  where 
the  nose  landing  gear  collapsed  on  the 
affected  airplanes  prompted  this  action. 
The  actions  specified  by  this  AO  are 
intended  to  prevent  the  nose  landing 
gear  ht>m  collapsing  because  of  failure 
of  this  lx)lt,  which  could  lead  to 
airplane  damage. 
EFFECTIVE  DATE:  January  28, 1994. 
ADDRESSES:  Service  information  that 
relates  to  this  AD  may  be  examined  at 
the  Federal  Aviation  Administration 
(FAA).  Central  Region.  Office  of  the 
Assistant  Chief  C>>unsel.  room  1558,  601 


E.  12th  Street.  Kansas  Qty.  Missouri 
64106. 

FOR  FUATfCR  AlPDRMATKM  CONTACT: 
Christina  Marsh.  Aerospace  Engineer, 
FAA.  Atlanta  Aircraft  C^itification 
Office,  1669  Phoenix  Parkway,  suite 
210C,  Atlanta.  Georgia  30349:  telephoae 
(404)  991-2910;  facsimile  (404J  991- 
3606. 

SUPPIBIENTARY  MR3RMATI0N:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an  AD 
that  would  apply  to  certain  Piper  PA34 
series  airplanes  was  published  in  the 
Federal  Kegisler  on  August  11. 1993. 
The  action  proposed  to  require 
repetitively  replacing  the  Iwh  that 
connects  the  upper  drag  link  to  the  noee 
gear  trunnion. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

After  careful  review  of  all  available 
information,  the  FAA  has  determined 
that  air  safety  and  the  public  interest 
require  the  adoption  of  the  rule  as 
proposed  except  for  minor  editorial 
corrections.  The  FAA  has  determined 
that  these  minor  corrections  will  not 
change  the  meaning  of  the  AD  nor  add 
any  additional  burden  upon  the  public 
than  was  already  proposed. 

The  FAA  estimates  that  1,893 
airplanes  in  the  U.S.  registry  will  be 
affected  by  this  AD.  that  it  will  take 
approximately  1  workhour  per  airplane 
to  accomplish  the  required  action,  and 
that  the  average  labor  rate  is 
approximately  $55  an  hour.  Parts  cost 
approximately  $3  per  airplane.  Based  on 
these  figures,  the  total  cost  impact  of  the 
AD  on  U.S.  operators  is  estimated  to  t>e 
$109,974. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
resf>onsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  Hnal  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  alx)ve,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12886;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
sut>stantial  number  of  small  entities 
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under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "A00RE88E8". 

List  of  Subjects  in  14  CFRPart  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 


PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AudMrity:  49  U.S.C  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g):  and  14  CFR 
11.89. 

fM.13   [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  AD: 

93-24-14    Piper  Aircraft  Corporation: 

Amendment  39-«762;  Docket  No.  93- 
CE-17-AD. 
Applicability:  PA34  Series  airplanes  (all 
models  and  serial  numbers),  cer^ficated  in 
any  category. 

Compliance:  Required  within  the  next  100 
hours  time-in-service  (TIS)  after  the  effective 


date  of  this  AD.  unless  already  accomplished 
within  the  last  400  hours  TIS  prior  to  the 
effective  date  of  this  AD,  and  thereafter  at 
intervals  not  to  exceed  500  hours  TIS. 

To  prevent  the  nose  landing  gear  from 
coUa^ng  because  of  feilure  of  the  bolt  that 
connects  the  upper  drag  link  to  the  nose  gear 
trunnion,  which  could  lead  to  airplane 
damage,  accomplish  the  following: 

(a)  Replace  the  bolt  and  stack  up  that 
connects  the  upper  drag  link  to  the  nose  gear 
trunnion  with  new  parts  of  the  following  in 
accordance  with  Figure  1  of  this  AD: 

(1)  Piper  part  number  (P/N)  400  274  (AN7- 
35)  bolt. 

(2)  Piper  P/N  407  591  (AN960-716L) 
washer,  as  applicable. 

(3)  Piper  P/N  407  568  (AN960-716) 
■  washer,  as  applicable. 

(4)  Piper  P/N  404  396  (AN320-7)  nut:  and 

(5)  Piper  P/N  424  085  cotter  pin. 
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UPPER  DRAG  LINK  ASSY. 
(PART  NUMBER  95728-00) 

LOWER  DRAG  LINK  ASSY. 
j(PART  NUMBER  95729-00) 

BULKHEAD 


DOWN  LOCK  LINK  ASSY. 


BOLT  NAS454-P620 
WASHER  AN960-616 
NUT  AN320-6 
COTTER  PIN  MS244555-283 


AN7-35 

AN  960-71 6 
OR 

AN950-716L 
AN320-7 
MS24655 


^ 


1 

FWD 

'/////y/yyy/A 


7//WNP//i 


rzn. 


TRUNNION 
RING  BLOCK 

SECTION  B-B 


UPPER  DRAG  LINK  ASSY. 


•UPPER"  DRAG  LINK-TO- 
GEAR  CONNECTION 

Figure  1 
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(b)  Special  flight  permits  may  lie  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager.  Atlanta  Aircraft 
Certification  Office,  1669  Phoenix  Parkway. 
Suite  210C  Atlanta.  Georgia  30349.  The 
request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Atlanta  Aircraft  Certification 
Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methoos  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Atlanta  Aircraft 
Certification  Office. 

(d)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document  referred 
to  herein  upon  request  to  the  Piper  Aircraft 
Corporation.  2926  Piper  Drive.  Vera  Beach, 
Florida  32960;  or  may  examine  this 
document  at  the  FAA,  Central  Region.  Office 
of  the  AssisUnt  Chief  Counsel,  room  1558, 
601  E  12th  Street.  Kansas  City.  Missouri 
64106. 

(e)  This  amendment  (39-8762)  becomes 
effective  on  January  28. 1994. 

Issped  in  Kansas  Qty.  Missouri,  on 
Detember6. 1993. 
Barry  D.  Clanenls, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 
|FR  Doc  93-30312  Filed  12-10-93;  8:45  am) 
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DEPARTMENT  OF  STATE 

Bureau  of  Economic  and  Business 
Affairs 

[PuMc  Notice  1915] 
22CFRPart89 

Foreign  Prohilaitions  on  Longshore 
Vtork  by  U.S.  Nationals 

AGENCY:  Department  of  State. 

action;  Final  rule. 

SUMMARY:  In  accordance  with  the 

Immigration  and  Nationality  Act  of 

1952,  the  Department  of  State  is 

updating  the  list  of  countries  in  which 

longshore  worlt  by  crewmembers  aboard 

U.S.  vessels  is  prohibited  with  regard  to 

particular  activities. 

DATES:  Effective  date:  December  13. 

1993. 

ADDRESSES:  Office  of  Maritime  and  Land 

Transport  (EB/TRA/MA).  room  5828. 

Department  of  State,  Washington,  IX 

20520-5816. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  M.  Miller.  Office  of  Maritime 

and  Land  Transport,  Department  of 

State,  (202)  647-6961. 


SUPPl^MENTARY  INFORMATION:  Section 
258(d)  of  the  Immigration  and 
Nationality  Act  of  1952,  8  U.S.C.  1288, 
as  added  by  the  Immigration  Act  of 
1990,  Public  Law  101-649,  requires  the 
Secretary  of  State  (hereinafter,  "the 
Secretary")  to  compile  and  annually 
maintain  a  list,  of  longshore  work  by 
particular  activity,  of  countries  that 
prohibit  longshore  work  by 
crewmembers  of  U.S.  vessels.  The 
Department  of  State  (hereinafter,  "the 
Department")  published  such  a  list  as  a 
final  rule  on  December  27, 1991  (56  FR 
66970).  corrected  on  January  14, 1992 
(57  FR  1384)  (hereinafter,  "the  list"). 
The  Department  gave  notice  that  it 
was  updating  the  list  on  November  4, 
1992  (57  FR  52600).  bi  response,  the 
Department  received  two  sets  of 
comments,  one  from  counsel 
representing  the  International 
Longshoremen's  and  Warehousemen's 
Union,  AFL-QO  (hereinafter,  "ILWU"), 
and  the  other  from  counsel  representing 
five  Japanese  shipping  companies  that 
carry  seafood  caught  and  processed  by 
U.S.  companies  in  Alaska  and  Japan. 
The  Department  also  queried  U.S. 
diplomatic  posts  abroad  to  update 
information  concerning  relevant  laws, 
regulations  and  practices  of  their  host 
countries. 

The  updated  list  contains  thirteen 
additional  countries  and  amended 
listings  for  four  others. 

U.S.  diplomatic  posts  have  identified 
restrictions  in  the  following  countries 
not  on  the  present  list,  in  part  based 
upon  information  provided  by  the 
ILWU.  Those  countries  are  Bulgaria, 
Dominica,  Ethiopia,  Ghana,  Jordan, 
Korea,  Kuwait,  Mauritius,  Nicaragua, 
Qatar,  St.  Vincent  and  the  Grenadines, 
Saudi  Arabia,  and  Sudan.  These 
countries  have  been  placed  on  the 
updated  list. 

Reports  from  the  diplomatic  posts  in 
the  following  countries  contain  further 
detail  about  the  exceptions  to  the 
.    restrictions  on  longshore  work  by  U.S. 
mariners:  France,  Kenya,  Tunisia  and 
Uruguay.  The  entries  in  the  updated  list 
for  those  countries  have  been  changed 
accordingly. 


ILWU  Conunenis 

Standards  for  Reciprocity 

The  ILWU  reiterates  its  disagreement 
with  the  Department's  interpretation  of 
the  reciprocity  exception.  The  ILWU 
submits  that  the  Department's 
interpretation  of  the  term  "in  practice" 
misconstrues  the  purpose  and  scope  of 
the  reciprocity  exception.  The  Union 
believes  that  the  reciprocal  exception  in 
section  258(d)  was  only  intended  for 
vessels  registered  in  and  owned  by 


nationals  of  countries  where  crewmen 
aboard  U.S.  vessels  may  perforrn 
longshore  activities.  In  the  opinion  of 
the  ILWU,  the  use  of  the  term  "in 
practice"  was  intended  to  bar 
recipiqcity  to  countries  where  "United 
States  crewmen  are  prevented  from 
performing  particular  longshore 
activities,  regardless  of  the  reason  for 
the  practice,  and  irrespective  of  whether 
the  foreign  government  has  prompted, 
adopted  or  approved  the  practice." 
(Emphasis  added  by  the  ILWU.)  The 
ILWU  argues  that  the  provision,  by  its 
construction,  should  encompass  private 
collective  t)argaining  agreements  and 
local  customs  generally  prevailing  in  the 
country,  as  well  as  government  laws  and 
regulations. 

The  Department  explained  the  basis 
for  its  interpretation  in  detail  in  the 
final  rule  of  December  27, 1991  (56  FR 
66970).  In  its  Advance  Notice  of 
Proposed  Rulemaking  published  on 
November  4, 1992,  the  Department 
advised  that  it  "intends  to  apply  the 
definition  of  longshore  work  and  the 
standards  for  reciprocity  exception  set 
forth  in  the  final  rule  published  on 
December  27, 1991."  Accordingly,  the 
Department  is  following  the 
interpretation  of  the  terra  "in  practice" 
established  in  the  rulemaking  of 
December  1991  for  this  Final  Rule.  As 
part  of  the  upcoming  rulemaking  to 
maintain  the  list  annually,  the 
Department  intends  to  reexamine 
standards  for  the  reciprocity  exception. 
In  the  Notice  of  Proposed  Rulemaking 
for  that  annual  update,  which  the 
Department  expects  to  publish  in  the 
near  future,  the  Department  will  seek 
public  comment  on  this  issue. 

International  Labor  Oi^nization 
Convention  137 

The  ILWU  has  invited  the 
Department's  attention  to  the 
International  Labor  Organization  (ILO) 
Convention  137,  to  which  some  21 
countries  (not  including  the  United 
States)  are  party.  As  observed  by 
counsel  for  the  ILWU,  Article  2  of 
Convention  137  provides  that  "It  shall 
be  national  policy  to  encourage  all 
concerned  to  provide  permanent  or 
regular  employment  for  dockworkers 
insofar  as  practicable."  The  ILWU 
submits  that  this  clause  requires 
contracting  parties  to  preserve  existing 
work  for  local  longshore  workers,  so 
that  being  party  to  the  Convention  is 
itself  sufficient  cause  for  including  a 
country  on  the  list.  In  the  Department's 
view,  nothing  in  Convention  137,  in 
fact,  requires  contracting  parties  to 
restrict  longshore  work  by  the  crews  of 
foreign  vessels  in  order  to  satisfy  the 
very  gAieral  obligations  of  the 
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Contention.  It  is  a  party's  actions  in 
implementing  the  Convention,  rather 
than  the  Convention  itself,  that  are 
relevant  to  determining  whether  the 
restrictions  of  Section  258(d)  of  the  Act 
apply  in  respect  of  that  country.  The 
EJepartment  therefore  examined  the 
situation  in  each  of  the  contracting 
parties  to  determine  whether  the  crews 
of  U.S.  ships  may  perform  these 
activities. 

Status  of  Individual  Countries 

In  its  comments,  counsel  for  the 
ILWU  implies  that  practices  in  the 
following  countries  preclude  U.S. 
crewmen  from  performing  longshore 
work,  without  providing  any  further 
information:  Canada.  Denmark, 
Ecuador,  Ethiopia,  Liberia,  New 
Zealand,  and  Panama. 

Canada:  On  the  basis  of  investigations 
by  the  U.S.  Embassy  in  Ottawa  and 
consular  posts  in  Montreal,  Toronto, 
and  Vancouver,  the  Department 
concluded  that  the  Canadian 
Government  does  not  impose  or  approve 
restrictions  on  longshore  work  by  U.S. 
mariners.  In  comments  submitted  to  the 
Department's  Notice  of  Proposed 
Rulemaking  of  February  27. 1991.  U.S.- 
flag  carriers  reported  that  Canadian 
laws,  regulations  and  practices  do  not 
prohibit  their  crews  from  performing 
longshore  work.  In  the  absence  of 
specific  information  to  the  contrary. 
Canada  will  not  be  placed  on  the 
updated  list. 

Denmark:  The  U.S.  Embassy  in 
Copenhagen  reported  that  the  Danish 
Government  does  not  have  any  laws, 
regulations  or  practices  prohibiting 
longshore  work  by  U.S.  mariners.  At  the 
Department's  request,  the  Embassy 
confirmed  this  finding  after  the 
Department  received  additional  reports 
from  interested  members  of  the  public 
alleging  restrictions  in  Denmark.  In  the 
absence  of  specific  information  to  the 
contrary.  Denmark  will  not  be  placed  on 
the  updated  list. 

Ecuador:  Longshore  activities  are 
governed  by  collective  bargaining 
agreements  between  the  National 
Association  of  Shipping  Agents 
(ASONAVE)  and  the  Federation  of 
Maritime  and  Port  Workers 
(FEMAPOR).  Neither  organization  is 
government  a^liated  and  the 
Ecuadorian  Government  does  not 
require  or  approve  of  nationality 
restrictions.  In  the  absence  of  specific 
information  to  the  contrary,  Ecuador 
will  not  be  placed  on  the  updated  list. 

Ethiopia:  Reports  received  from  the 
U.S.  Embassy  in  Addis  Ababa  indicate 
that  Ethiopian  lawand  regulation 
prohibit  U.S.  Mariners  from  performing 


longshore  work.  Ethiopia  is  being 
placed  on  the  iipdated  list. 

Liberia:  The  Department  did  not 
include  Liberia  on  the  initial  list 
because  no  U.S.  ships  had  called  in 
Liberian  ports  during  the  previous  year 
and  consequently  had  not  been  subject 
to  any  restrictions  on  longshore  work.  In 
its  1992  update,  the  U.S.  Embassy  in 
Monrovia  reports  that  the  ports  are 
controlled  by  competing  political 
administrations  and  that  there  is  not  any 
law,  regulation  or  government  practice 
restricting  crews  of  U.S.  vessels  from 
performing  any  type  of  longshore 
activity  normally  performed  in  the 
country.  Liberia  is  therefore  not  being 
placed  on  the  updated  list. 

New  Zealand:  Collective  bargaining 
agreements  with  the  two  waterside 
unions  do  not  permit  any  crewmembers 
to  perform  longshore  work.  These 
restrictions,  however,  are  not  approved 
or  imposed  by  the  New  Zealand 
Government.  In  the  absence  of  specific 
information  to  the  contrary.  New 
Zealand  is  not  being  placed  on  the 
updated  list. 

Panama:  After  extensive  discussions 
with  the  Panamanian  Bureau  of 
Maritime  and  Consular  Affairs  and  the 
Panamanian  Port  Authority,  the  U.S. 
Embassy  in  Panama  advises  that  there 
are  no  rules,  regulations,  or  practices 
that  prohibit  U.S.  mariners  from 
performing  longshore  work  in  Panama. 
In  the  absence  of  specific  information  to 
the  contrary.  Panama  is  not  being  placed 
on  the  updated  list. 

In  its  comments,  counsel  for  the 
ILWU  also  refers  to  reports  filed  in  1991 
by  U.S.  diplomatic  posts  about 
restrictive  laws  or  regulations  in  the 
following  countries,  which  were  not 
included  in  the  initial  list:  Bulgaria, 
Cyprus,  Ghana,  Mexico,  Nicaragua, 
Norway,  Saudi  Arabia  and  Sudan.  After 
reviewing  those  reports  and  updated 
information  fitim  U.S.  diplomatic 
missions  and  the  comments  of  counsel 
for  the  ILWU,  the  Department  has 
placed  Bulgaria,  Ghana,  Nicaragua, 
Saudi  Arabia  and  Sudan  on  the  updated 
list. 

As  noted  by  the  comments  submitted 
on  behalf  of  the  ILWU,  the  early  reports 
from  the  U.S.  Embassy  left  some  doubt 
about  Mexico's  status.  Accordingly,  the 
Department  contacted  U.S.  carriers 
engaged  in  the  trade  with  Mexico.  These 
carriers  report  that  the  Mexican 
Government  does  not  have  any  rules, 
regulations  or  practices  that  prohibit 
their  crews  from  doing  longshore  work. 
Mexico  is  not  being  placed  on  the 
updated  list. 

In  regard  to  Cyprus  and  Norway, 
counsel  for  the  ILWU  contests  the 
Department's  conclusion  that  rules  and 


regulations  prohibiting  longshore  work 
by  foreign  mariners  should  not 
disqualify  these  countries  for  reciprocal 
exceptions  because  their  governments 
do  not  apply  these  restrictions  in 
practice.  The  ILWU  compares  this 
situation  to  the  Department's  treatment 
of  private  practices  restricting  the 
longshore  work  of  U.S.  mariners.  The 
Department  remains  of  the  opinion  that 
a  country  should  not  be  denied  a 
reciprocal  exception  if  it  does  not  in  fact 
prohibit  U.S.  mariners  from  performing 
longshore  work,  notwithstanding  laws 
or  regulations  to  the  contrary. 

Counsel  for  ILWU  further  questions 
the  reciprocal  exceptions  for 
Bangladesh.  Barbados.  Finland.  Haiti 
and  Ireland  because  "government 
agencies"  in  those  countries  are  parties 
to  collective  bargaining  agreements 
which  prohibit  U.S.  mariners  from 
doing  longshore  work.  The  government 
agencies  in  question  are  port  authorities. 
The  Department,  in  consultation  with 
U.S.  diplomatic  missions,  examined  the 
degree  of  control  exercised  by  each  of 
the  countries'  central  governments  over 
their  respective  port  authorities, 
including,  for  example,  whether  the  port 
authority  had  a  distinct  cori>orate  entity. 
The  Def)artment  has  determined  that  the 
port  authorities  in  these  coimtries 
operate  independently  from  the  central 
government  in  these  matters  and  that 
the  central  governments  do  not  require 
collective  bargaining  agreements  to 
contain  such  restrictions  or  require 
submission  of  the  agreements  for  their 
approval.  Consequently,  these  countries 
have  not  been  placed  on  the  updated 
list. 

Finally,  the  ILWU  forwarded  a  report 
from  the  Korean  Federation  of  Port  and 
Transport  Workers'  Union  that  the 
Korean  Port  Transportation  Law  only 
allows  companies  holding  a  license 
frt)m  the  Chief  of  Port  Administration  to 
perform  longshore  wori^.  The 
Department  confirmed  this  report 
through  the  U.S.  Embassy  in  Seoul  and 
is  consequently  placing  Korea  on  the 
updated  list. 

Japanese  Carriers:  Status  of  Japan 

Counsel  representing  five  Japanese 
shipping  companies  that  cany  seafood 
caught  aiid  processed  by  U.S. 
companies  in  Alaska  to  Japan  ("the 
Carriers")  have  requested  deletion  of 
Japan  frxim  the  list  or  alternatively,  that 
the  Departsient  find  that  Japanese  law, 
regulation,  and  practice  do  not  prohibit 
crews  of  U.S?  vessels  in  small  Japanese 
ports  from  performing  longshore 
activities  aboard  their  own  vessels 
under  conditions  that  correspond  to 
those  in  small,  remote  Alaskan  ports. 


S5120    Federal  Register  /  Vol.  58.  No.  237  /  Monday,  December  13.  1993  /  Rules  and  Regulations 


The  Carriers  report  that  their  crews 
have  traditionally  carried  out  longshore 
work  because  their  loading  operations 
occur  offshore  from  Alaska  or  in  remote 
parts  of  the  state  where  U.S.  longshore 
labor  is  unavailable.  According  to  the 
Carriers,  the  addition  of  Japan  to  the  list 
forced  them  to  make  use  of  the 
prevailing  practice  exception  under 
section  258(c)  of  the  Act  in  order  to 
avoid  disruption  of  their  export  services 
for  U.S.  processors.  The  Carriers 
imderscore  the  cost  and  unpredictabiUty 
in  filing  the  required  attestations. 

The  Carriers  note  that  the 
Department's  finding  on  Japan  is  based 
on  the  Japanese  Port  Transportation 
Business  Law  of  May  29. 1951.  Law  No. 
161  (hereinafter  "the  Port  Law").  The 
Carriers  believe  that  the  Port  Law 
merely  establishes  a  requirement  for  a 
license  to  engage  in  port  transport 
business  or  related  business  in  a 
covered  port.  They  submit  that  the  Port 
Law  does  not  im{K)se  any  nationality 
requirement  on  applicants  and  is 
neutral  regarding  the  country  of  registry 
or  ownership  of  vessels. 

The  Carriers  maintain  that  the  Port 
Law  does  not  constitute  general  practice 
prevailing  throughout  Japan.  They  state 
that  the  law  applies  to  96  specifically 
designated  ports  and  is  silent  on 
lon^hore  activities  in  other  Japanese 
ports  or  outside  designated  boundaries 
of  the  96  affected  ports.  The  Carriers  cite 
Japanese  laws  which  they  believe 
demonstrate  that  foreign  ships  may  call 
on  a  large  number  of  ports  not  covered 
by  the  Port  Law.  They  point  to  cases 
where  foreign  crewmen  have  carried  out 
longshore  activities  in  Japanese  ports, 
and  refer  to  cases  where  foreign  crews 
have  engaged  in  unloading  activities  in 
ports  covered  bv  the  Port  Law.  with  the 
prior  consent  of  licensed  Japanese 
stevedoring  companies. 

In  the  event  that  the  Department 
concludes  that  Japanese  vessels  are  not 
entitled  to  the  reciprocity  exception,  the 
Carriers  propose  modifying  the  listing 
for  Japan  to  create  an  exception  for 
small  ports.  The  Carriers  relate 
comments  from  the  Japanese  Ministry  of 
Transport  that  the  Port  Law  is  intended 
to  maintain  fair  competition  and  to 
protect  smaller  stevedoring  companies. 
The  Carriers  report  that  the  Japanese 
Ministry  of  Transport,  in  designating 
ports  covered  by  die  Port  Law.  takes 
into  account  the  volume  of  cargo, 
number  of  stevedoring  com{)anies  and 
other  factors.  According  to  th«Carriers, 
local  governments,  industry  groups  or 
businesses  propose  particular  ports  for 
designation.  The  real  presence  of  port 
transportation  companies  is  a  condition 
for  designation  by  the  Ministry  of 
Transport.  Drawing  a  parallel  to  the 


situation  in  Alaska,  the  Carriers  observe 
that  there  are  few  ports  in  the  state  with 
regular  stevedoring  services. 
Consequently,  they  recommend  revising 
the  listing  to  provide  an  exception  for 
ports  "where  bona  fide  contract 
stevedoring  companies  do  not  provide 
the  services  of  sufficient  numbers  of 
qualified  U.S.  longshore  workers." 
The  information  supplied  by  the 
Carriers  does  not.  in  the  Department's 
opinion,  establish  a  case  that  U.S. 
mariners  may  perform  longshore 
activities  in  Japan.  As  observed  in  the 
final  rule  of  December  1991.  the 
conference  report  establishes  "general  , 
practice"  as  a  test  for  reciprocity 
exception.  The  Department  is  listing 
countries  where  restrictions  on  U.S. 
mariners  generally  prevail  throughout 
the  country.  The  Port  Law  as  presently 
applied  in  Japan  meets  this  condition. 
The  96  designated  ports  which  account 
for  a  vast  majority  of  the  cargoes 
shipped  into  and  out  of  Ja j>an  are  not 
confined  to  a  particular  region  of  the 
country.  Though  the  Port  Law  does  not 
apply  beyond  the  boundaries  of 
designated  ports,  this  exception  does 
not  have  any  practical  effect  on  allowing 
U.S.  mariners  to  peribrra  any  longshore 
work  in  Japan.  With  respect  to  the 
Carriers'  proposed  "small  ports" 
exception,  in  the  Department's  view 
such  an  exception,  even  if  technically 
supportable,  would  be  inconsistent  with 
the  "general  practice"  criteria  applied  to 
other  nations'  practices. 

The  Department  understands  that 
foreign  crewmembers  may  unload 
cargoes  of  live  fish,  with  the  prior 
approval  of  licensed  Japanese 
stevedores,  or  transfer  cargoes  between 
ships  outside  of  the  limits  of  ports 
designated  for  the  purposes  of  the  Port 
Law.  The  Department  notes  that  the 
prevailing  practice  exception  in  section 
258(c)  of  the  Act  offers  foreign 
crewmembers  a  similar  opportunity  to 
carry  out  longshore  activities  with  the 
approval  of  U.S.  longshore  workers.  The 
merits  of  the  attestation  process  for 
obtaining  a  prevailing  practice 
exception  fall  outside  of  the  scope  of 
this  rule. 

List  of  Sub)ect8  in  22  CFR  Part  89 

Aliens,  Crewmembers.  Immigration, 
Labor.  Longshore  work. 

For  the  reasons  set  out  in  the 
preamble,  22  CFR  chapter  I  is  amended 
as  follows. 

PART  89-PROH1BIT10NS  ON 
LONGSHORE  WORK  BY  U.S. 
NATIONALS 

1.  The  authority  for  part  89  is  revised 
to  read  as  follows: 


Audierity:  8  U.S.C  1288.  Public  Um.  VH- 
649. 104  Stat.  4878. 

2.  Part  89  is  amended  by  revising 
§  89.1  to  read  as  follows: 

$89.1    ProhibMons  on  Longshore  wor1(  by 
U.S.  ^Mionals;  listing  tay  country. 

The  Secretary  of  State  has  determined 
that,  in  the  following  countries, 
longshore  work  by  crewmembers  aboard 
United  States  vessels  is  prohibited  by 
law,  regulation,  or  in  practice,  with 
respect  to  the  particular  activities  noted: 

Algeria 

(a)  All  longshore  activities. 

Argentina 

(a)  Loading  and  discharge  of  cargo. 

Australia 

(a)  Handling  of  cargo  or  ballast  in 
connection  with  the  loading  or  discharge  of 
a  ship,  including  rigging  of  ship's  gear, 
unless  there  is  insufficient  shore  labor. 

(b)  Exceptions:  Operation  of  self 
discharging  equipment  and  other  automatic 
loading/ unloading  mechanisms. 

Belgium 

(a)  Cargo  loading  and  discharge. 

(b)  Exception:  operation  of  cargo-related 
machinery  on  board  the  ship. 

Belize  '^  *■  '^  '    : 

(al  Loading  and  unloading  cargo  vessels 

and  handling  of  containers, 
(b)  Exception:  operation  of  shipboard 

cranes. 

Brazil 

(a)  Movement  of  cargo. 

(b)  Lashing  of  unlashing  of  containers. 

(c)  Operation  of  cargo  related  equipment, 
whether  or  not  on  board  the  ship. 

(d)  Activities  performed  by  cargo  checkers, 
tally  clerks,  watchmen,  and  coopers. 

Bulgaria 
(a)  All  longshore  activities. 

BumiM 

(a)  Loading,and  discharge  of  cargo  from 
and  in  any  sea-going  vessels  coming  to  any 
dock,  wharf,  quay,  stage,  jetty  or  pier. 

(b)  Handling  of  mooring  lines. 

(c)  Exceptions:  Shipboard  activities 
including  opening  hatches  and  rigging  ship!* 
gear;  loading  or  discbarge  of  cargo  when  the 
equipment  or  cargoes  special  huidlins;  and 
loading  or  discharge  of  other  cargoes,  by 
special  agreement  with  port  authorities. 

Chile 

(a)  Any  and  all  functions  relating  to  the 
loading  and  unloading  of  cargo  and  other 
tasks  appropriate  to  a  port,  whether  on  board 
boats  and  ships  in  the  port  or  in  the  dock 
area,  including  the  operation  of  caigO'ralated 
equipment,  whether  or  not  integral  to  the 
vessel,  including  hatches  and  rigging  of  . , 
ship's  gear. 

(b)  Exceptions:  (1)  Placement  and  removal 
of  mooring  ropes  from  dock  bitts  and 
operation  of  the  capstans  abroad  the  vessels. 
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when  under  the  control  of  dia  harbor  pilot; 
and 


(2)  Doing  a  vessel's  mess  and  purveying 
alongside  the  ship  with  the  provisions, 
loading  and  placement  of  the  provisions  in 
the  ship's  larder  or  stores. 

China.  PMplas  EapiAlk  ef 

(a)  All  longshore  activities. 
Coloiabia 

(a]  All  activities  related  to  the  loading  and 
discharge  of  cargo,  including  operation  of 
cargo-related  equipment  integral  to  the 
vessel. 

Coago 

(a)  All  longshore  activities. 

CiMtaEica 

(a)  Operation  of  loading  and  unloading 
equipment  affixed  to  the  pier. 

Cotadlvab* 

(a)  All  longshore  activities. 
Dwimka 
(a)  All  longshote  activitiea. 

(al  Cargo  loading  and  unloading  activities 
not  on  board  the  ship. 

ElSalvador 

(a)  Port  operations,  including  the  loading 
and  discharge  of  cargo,  the  operation  of 
equipment,  whether  on  the  ship  or  not,  and 
the  handling  of  lines. 

EtUopU 

(a)  All  longshore  activities. 


(a)  All  loading  and  unloading  of  ocean- 
going ships. 

(b)  Exceptions: 

(1)  Movement  of  personal  belon^ngs  and 
machinery  bekxiging  to  the  ship. 

(2)  Loading  or  discharge  of  ^p's  own 
supplies  or  provisions  by  the  ship's 
eqiiipment, 

(3)  OperatioDs  associated  with 
shipbuilding  and  repair,  and 

(4)  Offloading  fish. 

Gmrmanj 

(a)  All  longshore  activities  on  shora 
without  a  labor  permit 


(a)  All  longshore  activities. 

(b)  Exceptions,  with  permission  in  writing 
fron  the  port  authority: 

(1)  Cargo  requiring  specialized  handling 
which  the  Port  and  Harbor  Authority  caimot 
perform,  and 

(2)  Cargo  handling  with  the  vessel's  crew 
and  equipment,  if  turnaround  time  is 
lessened. 


(a)  All  port  operations  except  for  the 
opening  of  hatches  and  entrances  to  ship 
storage  areas. 


(a)  All  l<»gshore  activities. 


(a)  All  longshore  activities,  including 
loading  and  discharge  of  cargo,  handling  of 
containers,  operaticm  of  cranes,  hoisting 
machinery  and  rollH>n/roll-off  equipment 

(b)  Exception:  handling  of  toxic  or 
hazardous  materials,  with  clearances 
obtained  through  the  national  port  authority 
prior  to  entry  into  port 


(a)  All  on-board  activities  relating  to 
loading  and  discharge  of  cargo  and  operation 
of  cai^go-related  equi{>ment,  including  rigging 
of  derricks,  and  opening  and  closing  of 
hatches. 

(b)  All  movement  of  cargo  on  shore. 

(c)  Berthing  vessels  and  handling  of 
mooring  lines  on  dock  when  the  vessel  is 
made  Cast  or  let  go. 


(a)  All  longshore  activities,  including 
opening  of  hatches,  rigging  of  ship's  gear  and 
line  handling,  as  long  as  there  are  Indonesian 
longshoremen  available. 

(b)  Exceptions:  activities  (or  which  local 
workers  lack  the  requisite  skills;  in  an 
emergency  situation,  duties  ordinarily 
performed  by  longshoremen;  and  loading  and 
discharge  of  hazandous  chemicals  at 
industrial  ports  if  no  Indonesian  workers  are 
available  for  the  Job. 


(a)  All  longshore  activities,  including 
loading  and  unloading  of  cargo,  operation  of 
cai^go-related  equipment,  and  handling  of 
mooring  lines. 

(b)  Exception:  jobs  related  to  the 
maintenance  of  the  ship  itself. 

Italy 

(a)  All  longshore  activities,  including 
operation  of  onboard  equipment  and  the 
loading  and  discharge  of  new  automobiles. 

(b)  Exceptions:  (1)  Operation  of  automated 
loading  and  dischai^B  eouipment  on  board 
the  vessel  and  asaodatea  manual  activities, 
including  loading  and  discharging  containers 
from  container  vessels  manually  or  with 
automatic  or  semi-automatic  spreaders, 

(2)  Operation  and  movement  of  fixed  or 
mobile  mechanical  equipment  owned  or 
leased  by  port  companies  and  used  for 
operations, 

(3)  Ancillary  activities  connected  «rith 
documenting  goods,  -  - 

(4)  Restoration  of  p»rlci^n^ 

(5)  All  activities,  including  moving  goods, 
carried  out  within  areas  operated  undOT  a 
concession  granted  by  the  port  authority, 

(6)  Activities  strictly  connected  with  the 
operation  and  security  of  navigation,  or 
otherwise  writhin  the  competence  of  the  crew, 

(7)  HandUng  of  the  lifb  on  ferries, 

(8)  PrepMration  of  onboard  derricks, 
winches  and  cranes, 

(9)  Opening  and  closing  of  hatches. 

(10)  Loading  and  discharge  operations 
related  to  baigee  from  LASH  vessels. 

(11)  Installation  of  bulkheads  to  secure 
cargo, 

(12)  lushing  and  unlashing  (^wrations,  and 

(13)  Securing  of  cargo. 


(a)  Activities  normally  carried  out  by 
stevedores,  linasmen,  gangmen  or 
longshoremen,  including: 

(1)  All  on-shore  activities  dealing  with  the 
handling  and  placement  of  cargo; 

(2)  All  movement  of  cargo  from  or  onto 
ships  whether  by  gangplank  or  crane; 

(3)  All  stacking  and  slinging  of  pallets 
within  the  ship's  cargo  holds; 

(4)  Mooring  and  immooring  of  ships, 
including  handling  of  mooring  lines  aboard 
ships;  and 

(5)  Any  other  activity  involving  the 
discharge  of  cargo  into  Jamaica. 

(b)  All  activities  associated  with  the 
discharge  of  grain  and  loading  of  grain 
products,  with  the  exception  of  handling  of 
on-board  machinery  to  keep  the  ship  righted. 

(c)  Exception:  Direction  of  supervisors  by 
the  ship's  officers  only  insofar  as  necessary 
to  identify  which  cargo  is  to  be  palletized, 
shifted,  or  off-loaded. 

Japan 

(a)  All  longshore  activities. 
Jordan 

(a)  All  longshore  activities. 
Kenya 

(a)  All  longshore  activities. 

(b)  Exceptions:  (1)  Emergencies  declared  by 
the  Port  Authority,  and 

(2)  Transfor  of  cargo  between  ships. 

Korea 

(a)  All  longshore  activities. 
Kuwait 

(a)  All  longshore  activities. 
Madagwmr 

(a)  All  longshore  activities. 
Mauritania 

(a)  All  longshore  activities. 

(b)  Exception:  Supervision  by  the  vessel's 
master  or  loadmaster. 

Maurilina 

(a)  All  longshore  activities. 


(a)  Handling  of  any  product  crates,  boxes, 
bales  or  containers  destined  for  unloading. 

(b)  Exception:  Any  shipboard  activities  not 
relating  to  loading  or  discharge  operations 
and  not  having  any  commercial  character, 
including  c^iening  hatches,  rigging  of  ship's 
gear  and  line  handling. 


(a)  All  longshore  activities. 
NanubU 

(a)  Port  services  and  cargo  loading  and 
discharge. 

(b)  Exception:  Handling  of  cargo  only 
while  it  remaiiu  on  the  vessel 

Nicaragua  . 
(a)  All  longshore  activities. 


(a)  Longshore  work  writhout  a  labor  permit 
including  loading  or  discharge  of  cargo, 
handling  of  containers  or  any  other  activity 
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not  related  to  a  crewman's  job  on  the  ship  or 
to  basic  ship  repair. 

(b)  Exceptions:  Opening  of  hatches,  rigging 
of  the  ship's  gear  and  handling  of  lines 
aboard  ship. 

Palditan 

(a)  All  longshore  activities. 

(b)  Exceptions:  Shipboard  activities  other 
than  opening  of  hatches:  with  prior  approval 
from  Ministry  of  Ciommunications  officials, 
loading  or  discharge  of  special  cargoes  with 
on-board  equipment  in  cases  where  dockside 
equipment  operated  by  longshoremen  cannot 
safely  nK>ve  the  cargoes. 


Philippi 

(a)  All  longshore  activities. 

PortugiJ 

(a)  All  operations  associated  with  loading 
or  unloading  cargo  and  complementary 
operations  within  the  port  area,  including 
lashing. 

(b)  Exceptions:  (1)  Opening  and  closing  of 
hatches; 

(2)  Rigging  of  ship's  gear, 

(3)  Handling  of  lines; 

(4)  Military  vessels  or  the  operation  of 
military  material  in  areas  under  military 
furisdiction; 

(5)  The  supply  of  bulk  operating  fuels  and 
lubricating  oils  to  a  ship; 

(6)  The  movement  of  spare  parts,  supplies, 
ship^^ores,  fuels  and  lubricants  when  the 
qdiantities  to  l>e  moved  are  less  than  three 
tons  per  vessel; 

(7)  The  loading,  unloading  and  transfer  of 
fuels  and  bulk  liquid  petroleum  products; 

(8)  The  loading,  unloading  and  transfer  of 
chemical  products  whose  characteristics 
require  special  handling; 

(9)  The  loading,  unloading  and  packing  of 
&t«h,  refrigerated  or  frozen  fish  from  • 
fishing  vessel,  except  when  such  cargo  it 
listed  on  manifest;  and 

(10)  the  movement  of  goods  and  materials 
within  naval  construction  and  repair  yards  or 
petroleum  terminals. 

QuaUr 

(a)  All  longshore  activities. 

Bwnania 

(a)  All  longshore  activities  not  on  board  the 
ship. 

S(.LMia 

(a)  All  longshore  activities. 
St  Viwwl  and  tha  GranadiiMa 

(a)  All  longshore  activities. 
Saudi  Arabia 

(a)  All  longshore  activities. 
Sierra  Laoa* 

(a)  All  longshore  activities  on  shore. 

Soath  Africa 

(a)  Cargo  handling  without  a  license  issued 

by  the  port  authority. 

Spain 

(a)  Longshore  operations,  inchiding  any 
loading,  offloading,  stowage  and  transfer  of 
goods  within  port  intended  for  maritime 
transpoft  by  ship. 


(bl  Exceptions  include:  (1)  Handling  of 
goods,  material,  and  machinery  belonging  to 
the  port  authorities; 

(2)  Material  of  the  Ministry  of  Defense 
unless  operations  are  carried  out  by  a 
stowage  company; 

(3)  Mail  loading  and  offloading: 

(4)  Private  vehicles  offloaded  by  owners  or 
drivers  and  complementary  grip  tasks  carried 
out  by  ship's  crew; 

(5)  Offloading,  transport  to  storage  and 
complementary  work  of  fr»8h  fish  from  ships 
of  less  than  100  gross  tons  capacity  or  those 
above  this  size  under  special  contract  when 
carried  out  by  the  crew; 

(6)  Operations  carried  out  within  the  port 
directly  related  to  processing  plants, 
industrial  zones  or  canning  factories,  as  long 
as  they  are  not  carried  out  by  a  stowage 
company; 

(7)  Handling  of  personal  belongings  of 
passengers  and  crewmemlwrs; 

(8)  Loading  and  offloading  of  maintenance 
goods  as  long  as  it  does  not  require  hiring 
additional  personnel  or  operations  carried 
out  by  pipelines; 

(9)  The  use  of  cranes  and  tractor  devices 
not  assigned  to  port  operations  as  long  as 
they  are  used  by  their  regular  personnel;  and 

(10)  Driving,  coupling  and  coupling  tractor 
devices  to  load  and  unload  trailers  as  long  as 
transport  is  carried  out  without  interruption 
from  outside  of  the  port  area  until  their 
loading,  or  frx>m  the  ship  to  the  outside  of  the 
port  area. 

SriLuika 

(a)  All  longshore  activities. 

(b)  Exceptions:  With  a  waiver  granted  by 
the  Minister  of  Ports  and  Shipping  upon 
application  through  the  ports  authority, 
handling  of  long  lines  of  ships  awaiting 
unloading  and  other  activities  under 
exceptional  circumstances. 


Sudan 

(a)  All  longshore  activities. 
Tafanm 

(a)  Loading  and  discharge  activities, 
including  opening  of  hatches  and  rigging  of 
ship's  gear. 

(b)  Handling  of  nworing  lines  on  the  dock 
for  all  vessels. 

(c)  Exceptions:  landing  and  discharge  of 
cargo  if  the  longshoremen  cannot  handle  the 
cranes  of  a  particular  ship;  and  operation  of 
automatic  hatch  opening  equipment  that 
longshoremen  are  unable  to  operate.    ,^ 

lliaiUnd 

(a)  All  longshore  activities,  including 
opening  of  hatches,  rigging  ship's  gear  and 
line  handling  once  the  ship  has  berthed. 

(b)  Exception:  operation  of  onboard  cargo 
machinery  integraJ  to  the  ship. 

Togo 

(a)  Handling  of  mooring  lines  on  the  docL 
Trinidad  and  Tobago 

(a)  All  longshore  activities,  including 
loading  and  discharge  of  cargo;  lashing  and 
unlashing  of  containers;  operation  of  cargo- 
related  equipment,  unless  the  required  skill 
is  unavailable  at  port;  and  activities  normally 


performed  by  cargo  checkers,  tally  derks  and 
watchmen. 

Tanisin 

(a)  All  longshore  or  dock  activities  on 
public  facilities,  including  the  operation  of 
on-board  hoists. 

(b)  Exception:  operation  of  onboard 
equipment  which  local  dock  workers  do  not 
know  how  to  operate. 

Turkey 

(a)  Work  done  on  the  pier,  including 
mooring,  cargo  handling,  crane  operations 
and  ground  vehicle  transportation. 

(b)  Exceptions:  activities  on  board  vessels 
to  assist  in  loading  and  discharge  of  cargo. 

Uruguay 

(a)  Stowing,  unstowing,  loading,  unloading 
and  related  activities  on  board  ships 
alongside  docks,  wharfs,  outer  harbors  and 
bays  of  commercial  ports. 

(b)  All  activities  involving  handling  of 
paclcage  cargo  on  their  doctis  and  piers 
directly  related  to  the  activities  listed  in 
section  (a). 

(c)  Exceptions:  (1)  Fuels  and  other  bulk 
liquid  products, 

(2)  Provisions  and  supplies  for  ships  when 
provided  by  the  Port  Authority  or  suppliers 
of  such  specific  provisions. 

(3)  Operations  with  exphoives  carried  out 
in  the  bay, 

(4)  Operations,  which  due  to  their  handling 
method,  automation  or  mechanization 
characteristics  do  not  require  the  use  of  port 
workers, 

(5)  Activities  usually  performed  by  the 
ship's  crew, 

(6)  Activities  carried  out  mrithin  pott 
warehouses, 

(7)  Operation  of  machinery  on  board  or  on 
shore  which  belong  to  the  National  Port 
Administration  or  to  any  third  party, 

(8)  Stowing  and  unstowing  on  board  ships 
of  refrigerated  and  &t>zen  uncontainerizad 
meat  products, 

(9)  Loading  and  discharge  of  mail. 

(10)  Lashing^and  unlashing  of  goods  and 
containers, 

(11)  Loading  and  unloading  of  live  animals 
when  using  a  ramp  or  similar, 

(12)  Geaning  or  preparing  of  holds,  tanks 
and  bilges,  and 

(13)  Force  majeure. 


(a)  All  longshore  activities. 
(8  U.S.C  1288,  Pub.  L  010-^9, 104  Stat 
4878) 

November  10, 1993. 
DaniellLTarulIo, 

Assistant  Secretary,  Economic  and  Business 
Affairs,  Department  of  State. 
|FR  Doc  93-30252  Filed  12-10-43: 8:45  am) 
MLLMQ  COM  4n«-e7-M 
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DEPARTMENT  Of  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
nreanns 

27CFRPart9 

ttJD.  ATF-351;  R«  Nottc*  No.  777,  TJ>. 
ATF-295.92F-080P1 

RiNAA07 

Realignment  of  the  Northern  Boundary 
of  the  ML  Veeder  Vlticuttural  Area 

AQENCY:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF).  Treasury. 
ACTION:  Final  rule,  Treasury  decision. 

SUMMARY:  This  final  rule  revises  the 
northern  boundary  of  the  Mt.  Veeder 
viticultural  area  to  include  vineyard 
land  that  is  similar  to  land  in  the 
current  Mt.  Veeder  viticuhural  area 
which  was  established  cm  F^ruary  20. 
1990.  by  the  issuance  of  Treasury 
Decision  ATF-295  (55  FR  5842).  The 
boundary  revision  adds  approximately 
360  acres,  of  which  30  acres  are  being 
planted  to  vineyards.  The  addition  to 
the  Mt.  Veeder  viticultural  area  is 
located  northwest  of  the  dty  of  Napa  in 
NapM  County,  on  the  eastern  slope  of  the 
Mayacamas  Mountains,  adjacent  to  the 
current  northern  boundary  of  the 
viticultural  area. 

EFFECTIVE  DATE:  January  12, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  W.  Brokaw.  Wine  and  Beer 
Branch,  Bureau  of  Alcohol.  Tobacco  and 
Firearms.  650  Massachusetts  Ave..  NW.. 
Washington.  DC  20226  (202)  927-8230. 
SUPPLEftENTARY  INFORMATION: 

Background 

On  October  2. 1979,  ATF  published 
Treasury  Decision  ATF-60  |44  FR 
56692]  which  added  a  new  part  9  to  27 
CFR.  providing  for  the  listing  of 
approved  American  viticultural  areas, 
the  names  of  which  may  be  used  as 
appellations  of  origin.  Section 
4.25a(e)(l).  title  27.  CFR.  defines  an 
American  viticultural  area  as  a 
delimited  grape-growing  region 
distinguishable  by  geographic  features, 
the  boundaries  of  which  have  been 
delineated  in  subpart  C  of  part  9. 

Section  4.25a(e)(2).  title  27.  CFR. 
outlines  the  procedure  for  proposing  an 
American  viticultural  area.  Any 
interested  person  may  petition  ATF  to 
establish  a  grape-growing  region  as  a 
viticultural  area.  The  petition  should 
include: 

(a)  Evidence  that  the  name  of  the 
proposed  viticultural  area  is  locally 
and/or  nationally  known  as  referring  to 
the  area  specified  in  the  petition; 


(b)  Historical  or  current  evidence  that 
the  boundaries  of  the  viticultural  area 
are  as  specified  in  the  petition; 

(c)  Evidence  relating  to  the 
geographical  charact«istics  (climate. 
soil,  elevation,  physical  features,  etc) 
which  distinguish  the  viticuhival 
features  of  the  proposed  area  from 
surroimding  areas; 

(d)  A  description  of  the  specific 
boundaries  of  the  viticultural  area, 
based  on  features  which  can  be  found 
on  United  States  Geological  Survey 
(U.S.G.S.)  maps  of  the  largest  applicable 
scale,  and; 

(e)  A  copy  (or  copies)  of  the 
appropriate  U.S.G.S.  map(s)  with  the 
proposed  boundaries  prominently 
marked. 

Petition 

ATF  received  a  petition  from  Mr. 
Robin  Williams  for  a  revision  of  the 
northern  boundary  of  the  Mt.  Veeder 
viticultural  area  to  include  vineyard 
land  that  was  not  included  when  the 
viticultural  area  was  established  by    . 
Treasury  Decision  ATF-295  on 
February  20. 1990. 

The  petitioner  stated  that  the 
vineyards  located  in  the  extension  area 
were  planted  after  the  viticultural  area 
was  established,  and  he  believes  the 
omission  of  this  area  was  an  oversight. 
As  evidence,  the  petitioner  presented 
documentation  supporting  the  boundary 
revision  from  the  original  petitioner  for 
the  Mt  Veeder  viticultural  area,  the 
present  Chairperson  of  the  Mt.  Veeder 
Appellation  Council,  and  the  same 
experts  in  soil  and  climate  who 
reviewed  the  original  petition. 

The  addition  to  the  Mt.  Veeder 
viticultural  area  is  located  in  Napa 
Coimty.  California,  on  the  eastern  slope 
of  the  Mayacamas  Mountains  that 
separate  Napa  Valley  and  Sonoma 
Valley.  Situated  contigiwus  to  the 
northernmost  boundary  of  the  current 
viticultural  area,  the  addition  contains 
approximately  360  acres,  of  which  30 
acres  are  being  planted  to  vineyards,  a 
project  that  b^an  in  1990. 

As  far  as  can  be  ascertained,  no 
vineyards  are  situated  or  planned  north 
of  the  proposed  boundary  on  the  eastern 
slope  of  the  Mayacamas  Mountains  for 
a  distance  of  four  miles,  and  the 
likelihood  of  new  vineyards 
immediately  north  of  the  new  boimdary 
is  remote,  due  to  the  extreme 
ruggedness  of  terrain,  the  difficulty  of 
access,  and  a  lack  of  appropriate  soils. 

Notice  of  Proposed  Rulemaking 

In  response  to  the  petition,  ATF 
published  Notice  No.  777  in  the  Federal 
Register  on  August  19, 1993  (58  FR 
44152],  proposing  to  revise  the  northern 


boundary  of  the  Mt.  Veeder  viticuhural 
area  to  include  vineyard  land  that  is 
similar  to  lai^d  in  the  current  Mt.  Veeder 
viticuhural  area  which  was  established 
on  February  20, 1990,  by  the  issuance  of 
Treasury  Decision  ATF-295.  This  notice 
requested  comments  from  all  interested 
persons.  Written  comments  were  to  be 
received  on  or  before  October  4, 1993. 
No  comments  were  received  in  response 
to  Notice  No.  777. 

Evidence  That  the  Name  of  the  Ana  Is 
Locally  or  Nationally  Known 

The  derivation  of  the  name  "Mt. 
Veeder."  as  well  as  evidence  of  the 
region's  local  and  national  renov^m. 
were  detailed  in  the  Mt.  Veeder 
viticultural  area  petition  submitted  to 
the  Bureau  of  Alcohol,  Tobacco  and 
Firearms  in  January  of  1988,  and 
summarized  in  the  Treasury  decision  for 
the  Mt.  Veeder  viticultural  area, 
published  in  the  FedCTal  Register  on 
February  20. 1990. 

A  statement  from  long-time  resident 
Duane  Wall  indicates  that  Wall  Road  in 
its  entirety  (including  the  northern 
portion  that  extends  into  the  addition) 
is  recognized  as  being  part  of  Mt.  Veeder 
by  those  who  live  there  and  the 
statement  indicates  that  such 
recognition  existed  as  early  as  the 
1920's. 

An  article  which  appeared  in  The 
Napa  Daily  Register  of  March  26, 1880. 
tends  to  support  Mr.  Wall's  statement. 
The  article  states,  "At  the  distance  of 
ten  or  eleven  miles  an  elevated  point  is 
reached  where  the  views  of  mountain 
masses  and  ridges  near  at  hand,  and  of 
Napa  Valley  with  the  bay  and  Mt. 
Diablo  in  the  distance,  are  most 
charming.  The  wooded  plateau  of 
Howell  Mountain  to  the  northeast  of 
Napa  Valley  and  the  great  mass  of  Mt. 
Veeder  with  its  rocky  and  partially 
wooded  crest  and  summit  and  its  finely 
varied  slopes  descending  eastward 
dovm  to  Dry  Creek,  will  particularly 
attract  the  eye." 

Additional  name  evidence  submitted 
by  the  p)etitioner  shows  that  the  Mt. 
Veeder  area  does  not  extend  beyond  Dry 
Creek.  The  Lajoya  quicksilver  mine 
(originally  called  the  Summit  mine), 
which  operated  sporadically  from  1865 
to  1942.  is  located  approximately  "Ao 
mile  north  of  Dry  Creek,  yet  has  never 
been  associated  with  the  Mount  Veeder 
region  in  print. 

An  article  published  in  the  California 
Journal  of  Mines  and  Geology  of 
January,  1949,  entitled,  "Quicksilver 
Deposits  of  the  Oakviiie  District,  Napa 
County,  California."  clearly  identifies 
this  mine  with  Mount  St.  John,  not  Mt. 
Veeder.  The  article  states  that,  "The  old 
1,000  by  2,400- foot  Summit  claim  was 
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located  Mardi  27. 1865  by  M.  S  . 
Whitton.  C  L  Whitton.  R.  I .  Whitton. 
I.  M.  Whitton.  W.T.  Whitton,  W.H. 
Whitton.  and  F.L  (?)  Coming  of 
Yountviile.  apparently  on  the  summit  of 
the  mountain  ridge  that  extends 
northwest  from  Mount  St.  John." 
Moreover,  the  earthquake  fault  that  runs 
east/west  along  the  southern  slope  of 
Mount  St.  John  north  of  the  proposed 
boundary  is  known  as  the  Mount  St. 
John's  Fault.  The  use  of  Mount  St.  John 
as  both  a  landmark  and  the  name  source 
for  features  immediately  north  of  the 
proposed  Dry  Creek  boundary  indicates 
that  the  Mt.  Veeder  viticultural  area 
does  not  extend  north  of  Dry  Creek. 

Historical  or  Current  Evidence  That  the 
Boundaries  of  the  Viticultural  Area  Are 
as  Specified  in  the  Petition 

Primary  access  to  the  addition  is  from 
the  Mt.  Veeder  viticultural  area  by  way 
of  Wall  Road.  The  statement  from  Mr. 
Duane  Wall  shows  that  the  northern 
terminus  of  Wall  Road,  which  the 
revised  boundary  incorporates  into  the 
Mt.  Veeder  viticultural  area,  is  served  by 
two  local  organizations  that  encompass 
virtually  all  of  Mt.  Veeder:  The  Dry 
Creek— 4x>koya  Fire  District,  and  the 
Hill  and  Dale  Club  (a  local  social  chib). 
That  tbese  two  local  organizations 
should  independently  include  the  full 
length  of  Wall  Road  in  their  activities 
and  memberships  indicates  that  the 
addition  is  within  the  area  known  as  Mt. 
Veeder. 

The  expansion  of  the  Mt.  Veeder 
viticultural  area  is  supported  by 
vintners  and  growers  currently  within 
the  viticuhural  area.  The  petition 
contains  a  letter  from  Mr.  Donald  Hess 
and  Mr.  Clement  Firko  of  The  Hess 
Collection,  the  winery  that  led  the  effort 
to  establish  the  Mt.  Veeder  viticultural 
area  in  1988,  and  Ms.  Ariel  Rubissow. 
chairperson  of  the  Mt.  Veeder 
App>ellation  Council.  These  letters 
reflect  the  general  support  that  this 
proposed  boundary  revision  has 
received  from  within  the  Mt.  Veeder 
viticultural  community. 

Evidence  Relating  to  the  Geographical 
Features  (Climate,  Soil,  Elevation, 
Physical  Features,  etc.)  Which 
Distinguish  Viticultural  Features  of  the 
Proposed  Area  From  Surrounding  Areas 

The  addition  to  the  Mt.  Veeder 
viticultural  area  contains  the  same 
geographical  features  that  distinguish 
the  viticultural  area  as  currently 
established.  The  geographical  elements 
of  soil,  climate,  elevation  and  exposure 
found  in  the  addition  to  the  Mt.  Veeder 
viticuhural  area  are  detailed  and 
compared  to  those  in  the  current 
viticultural  area  in  two  reports 


submitted  with  the  petition  and 
discussed  below.  Both  reports  were 
prepared  by  the  same  experts  who 
studied  and  reported  on  Mt.  Veeder  in 
the  initial  rulemaking.  As  such,  the 
experts  are  already  familiar  with  the 
geographic  features  of  the  present 
viticultural  area  and  have  the  best 
possible  background  to  compare  and 
contrast  the  addition. 

The  soil  report  on  the  addition  to  the 
Mt.  Veeder  viticultural  area  was 
prepared  by  Eugene  L.  Begg.  Mr.  Begg 
has  been  a  member  of  the  California  Soil 
Survey  Committee  since  1974  and  has 
reviewed  new  and  revised  soil  series 
descriptions  for  the  National 
Cooperative  Soil  Survey  since  1970.  Mr. 
Begg's  writings  on  soil  and  vegetation 
have  been  widely  published.  He  has 
served  as  an  expert  consultant  on  a 
variety  of  soil  matters  in  both  regulatory 
hearings  and  legal  cases. 

The  climatic  overview  of  the 
viticultural  area  addition  was  prepared 
by  Michael  Pechner.  Since  1968.  Mr. 
Pechner  has  headed  Golden  West 
Meteorology  of  Fairfield,  California.  In 
that  capacity,  he  has  served  as  staff' 
meteorologist  for  KCBS  Radio  in  San 
Francisco,  weather  consultant  for  KTW 
Television  in  Oakland,  and  consulting 
meteorologist  for  Associated  Press  in 
San  Francisco. 

Soi7s 

The  northern  extension  boundary  is  a 
line  of  demarcation  between  different 
soil  compositions  and  of  aspect  (i.e., 
direction  of  the  slope)  and  slope.  A 
review  of  the  supplementary 
information  in  T.D.  ATF-295,  indicates 
that  the  soil  discussion  basically 
focused  on  two  points.  First,  it  focused 
on  the  differences  between  the  soils  of 
the  Napa  Valley  and  the  Mt.  Veeder 
viticultural  area.  Second,  it  discussed  in 
detail  the  soil  differences  between  the 
northeast  slope  towards  Napa  County 
and  the  southwestern  slope  towards 
Sonoma  County.  None  of  the  soil 
discussion  in  the  supplementary 
information  directly  applied  to  the 
northern  boundary.  The  background    , 
information  supporting  the  original 
{>etition  does  state: 

The  soils  of  the  proposed  viticultural  area 
are  much  different  from  the  deep,  alluvial 
soils  of  Napa  Valley  proper  and  the  Los 
Cameros  region  and  are  equally 
differentiated  from  the  soils  in  Sonoma 
Valley  and  to  the  north  by  geology  and 
composition. 

(Page  18  of  original  petition.) 

However,  as  noted,  this  reference  to 
the  "north"  was  not  carried  over  into 
the  supplementary  information. 
Additionally,  this  reference  to  the  north 


was  included  in  the  "Conclusion" 
portion  of  the  original  petition  and  the 
more  lengthy  soil  portion  of  the  original 
petition  does  not  clearly  draw  this 
distinction  (pages  11-14  of  original 
petition).  Thus,  the  following  soil 
evidenceipr  the  proposed  addition  is 
not  in  direct  conflict  with  the 
substantive  soil  information  in  the 
original  petition  or  the  description  in 
the  supplementary  information  in  T.D. 
ATF-295. 

The  soils  in  the  addition  are  residual 
upland  soils  from  Pliocene  volcanic 
rocks  (andesite  and  rhyolite)  and 
Cretaceous  sedimentary  rocks 
(sandstone  and  shales).  All  the  soils  in 
the  addition  are  mapped  in  the  Mt. 
Veeder  viticultural  area.  These  soils  are: 
Boomer-Forward-Felta  complexes,  from 
andesite  and  rhyolite;  Hambright-Rock 
Outcrop,  from  basic  volcanic  rocks;  and 
Bressa-Dibble  complexes  and  Maymen- 
Los  Gatos  complexes,  from  sandstone 
and  shales.  The  Boomer-Forward-Felta 
and  May  men-Los  Gatos  extend  from  the 
original  viticultural  area  into  the 
addition. 

Because  the  soils  in  the  addition  are 
also  mapped  in  the  Mt.  Veeder 
viticultural  area,  locations  appropriate 
to  grapes  have  the  soils  with  the  same 
moderate  depth  to  bedrock  (30  to  60 
inches)  and  the  same  limited  available 
water  holding  capacity  (four  to  ten 
inches)  as  those  in  the  current 
viticultural  area. 

In  the  area  beyond  the  boundary  of 
the  addition  to  the  north  and  northeast, 
a  greater  degree  of  dissection  and 
downcutting  has  entirely  removed  the 
volcanic  capping  of  andesites  and 
rhyolites  to  expose  a  large  area  of 
serpentine  and  older  sandstone  and 
shales  of  the  Franciscan  formation.  The 
soils  formed  from  serpentine  are 
Henneke.  while  those  from  sandstone 
and  shales  are  Bressa,  Dibble,  Felton, 
Lodo,  Los  Gatos,  Maymem  and 
Millsholm.  The  soils  from  sedimentary 
rocks  are  also  mapped  in  the  Mt.  Veeder 
viticultural  area  and  the  addition,  but  in 
these  areas,  they  are  formed  from 
younger  sandstone  and  shales  of  the 
Cretaceous  formation.  With  the 
exception  of  one  small  pocket  of 
Henneke  soils  located  near  its 
southwestern  boundary,  no  serpentine 
soils  are  mapped  in  the  current  Mt. 
Veeder  viticultural  area. 

Aspect  and  Slope 

In  addition  to  geologic  differences,  the 
current  Mt.  Veeder  viticultural  area  and 
the  addition  contrast  sharply  from  land 
to  the  north  and  northeast  in  matters  of 
aspect  and  slope.  The  aspect  of  the  Mt. 
Veeder  viticultural  area  proper  and  the 
addition  is  generally  east-to- 
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northeasterly,  fer  different  from  the 
generally  southerly  aspect  of  the  land 
beyond  the  revised  boundary.  The 
slopes  to  the  north  of  the  revised 
boimdary  are  also  significantly  steeper 
(30  percent  to  more  than  70  percent) 
than  those  found  in  the  current  Mt. 
Veeder  viticultural  area  or  its  addition, 
a  difference  which  increases  the  speed 
of  runoff  and  associated  erosion.  The 
differences  in  aspect  and  slope  in  the 
land  north  of  the  revised  boundary  are 
reflected  in  soils  that  are  shallower  and 
drier,  with  very  different  associated 
vegetation. 

Climate 

The  addition's  upland  location  on  the 
eastern  slope  of  the  Mayacamas 
Mountains  and  range  of  elevations 
within  the  addition  area  are  consistent 
with  the  current  Mt.  Veeder  viticultural 
area.  Both  areas  share  the  same 
characteristic  cool,  moist  winters  and 
warm,  dry  summers.  Due  to  the 
similarity  in  location  and  relief,  both 
areas  also  experience  the  same  natural 
temperature  inversion  where  the 
minimum  temperature  is  higher  than 
that  on  the  floor  of  the  Napa  Valley 
during  the  summer  and  winter.  This 
inversion  keeps  the  addition,  as  well  as 
the  currently  approved  Mt.  Veeder 
viticultural  area,  relatively  frost  free 
during  the  spring,  when  grape  vines 
emerge  from  dormancy. 

The  location  and  elevation  also  give 
the  addition  the  same  rainfall  profile  as 
the  current  Mt.  Veeder  viticultural  area. 
In  describing  the  climate  of  the  current 
Mt.  Veeder  viticuhural  area,  T.D.  ATF- 
295  states,  "The  region  receives  more 
rainfall  than  the  land  east,  south  and 
north  of  it  due  to  the  terrain  forcing  the 
moist  air  masses  of  winter  storms 
upward  as  they  move  inland  along  a 
southeasterly  path  from  the  coast, 
causing  condensation."  This  is  the  only 
climatic  statement  expressly  concerning 
the  northern  boundary.  A  review  of  the 
background  material  in  the  rulemaking 
file  on  T.D.  ATF-295,  suggests  that  this 
comment  is  a  very  general  comment 
about  the  rainfall  in  the  Mt.  Veeder 
viticultural  area  and  was  not  intended 
to  mean  that  the  proposed  northern 
boundary  was  a  specific  demarcation 
point  for  a  change  in  the  rainfall  pattern 
(pages  15-17  of  original  petition). 

The  amount  of  rainfall  throughout  the 
current  Mt.  Veeder  viticultural  area 
varies  significantly  (that  is.  25-65 
inches  of  wintOT  rainfall),  so  rainfall  was 
not  a  major  distinguishing  factor  in 
drawing  the  original  boundaries  of  the 
area.  Based  on  isohetal  maps  of  Napa 
Valley,  rainfall  in  the  addition  averages 
roughly  40  indies  per  year,  well  within 
the  range  of  averse  annual  rainfall 


found  within  the  current  Mt.  Veeder 
viticultural  area.  Thus,  the  boundary 
extension  does  not  conflict  with  the 
previous  climate  data. 

The  predominantly  eastern  and 
northeastern  exposures  within  the 
addition  are  similar  to  those  in  the 
current  Mt.  Veeder  viticultural  area. 
Such  exposures  enable  the  addition  area 
to  support  the  same  mixed  hardwood 
(oak,  madrone,  and  laurels)  and  conifer 
(douglas  fir  and  redwood)  forest  found 
in  the  current  Mt.  Veeder  viticultural 
area  at  similar  elevations. 

In  sharp  contrast  to  the  land  in  the 
addition,  the  region  immediately  north 
of  the  revised  boundary,  on  the  slopes 
Mount  St.  John  and  the  ridge  extending 
northeast  from  Mount  St.  John  to  the 
main  crest  of  the  Mayacamas 
Mountains,  has  primarily  southern 
exposures.  The  microclimate  created  by 
this  southern  exposure,  distinguished 
by  wanner  temperatures  and  lower 
humidities  than  those  found  in  the 
current  Mt.  Veeder  viticultural  area  or 
the  addition,  has  resulted  in  quite 
different  vegetation,  dominated  by 
brush  and  digger  pine. 

Summary  of  Geographic  Features 

In  summary,  the  residual  upland  soils 
in  the  addition  are  the  same 
sedimentary  and  volcanic  types  found 
in  the  current  Mt.  Veeder  viticulturah 
area.  The  soils  are  characterized  by  their 
moderate  depth  to  bedrock  and  limited 
water  holding  capacity.  The  soils  in  the 
current  viticultural  area  and  the 
addition  are  differentiated  from  soils 
found  to  the  north  of  the  proposed 
boundary  by  geology,  composition, 
depth  and  vegetation. 

The  climate  in  the  addition  is 
consistent  with  that  in  the  current  Mt. 
Veeder  viticultural  area,  with  the  same 
cool,  moist  winters  and  warm,  dry 
summers.  Due  to  the  similarity  of 
location  and  relief,  the  addition 
experiences  the  same  natural  inversion 
as  the  ciurent  viticultural  area,  which 
keeps  both  relatively  frost  free  during 
the  spring,  when  grape  vines  emerge 
from  dormancy  and  set  their  crop.  The 
average  annual  rainfall  in  the  addition 
is  likewise  within  the  range  found  in  the 
current  Mt.  Veeder  viticultiu^l  area. 

The  current  Mt.  Veeder  viticultiu^l 
area  and  the  addition  both  have 
predominantly  eastern  and  northeastern 
exposures,  which  support  a  mixed 
hardwood  and  conifer  forest.  In 
contrast,  the  land  to  the  north  of  the 
addition  has  a  predominantly  southern 
exposiue,  witb  a  microclimate  of  warm 
temp>erature8  and  low  humidities  that  is 
reflected  in  very  different  vegetation, 
primarily  brush  and  digger  pine. 


Miscellaneous 

ATF  does  not  wish  to  give  the 
impression  b)^  approving  the  northern 
extension  to  the  Mt.  Veeder  viticultural 
area  that  it  is  approving  or  indorsing  the 
quality  of  the  wine  from  this  area.  ATF 
is  approving  this  area  as  being  distinct 
from  surrounding  areas,  not  better  than 
other  areas.  By  approving  this  area,  ATF 
will  allow  wine  producers  to  claim  a 
distinction  on  labels  and  advertisements 
as  to  origin  of  the  grapes.  Any 
commercial  advantage  gained  can  only 
come  from  consumer  acceptance  of  Mt. 
Veeder  wines. 

Regulatory  Flexibility  Act 

It  is  hereby  certified  that  this 
document  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Any  benefit 
derived  by  a  small  proprietor  from  the 
new  options  provided  in  this  rule  will 
be  the  result  of  the  proprietor's  own 
promotional  efforts  and  consumer 
acceptance  of  the  specific  product.  No 
new  reporting,  recordkeeping  or  other 
administrative  requirements  are 
imposed  by  this  rule.  Accordingly,  a 
regulatory  flexibility  analysis  is  not 
required. 

Executive  Order  12866 

It  has  been  determined  that  this  rule 
is  not  a  significant  regulatory  action, 
because:  (1)  It  will  not  have  an  annual 
effect  on  the  economy  of  $100  miUion 
or  more,  or  adversely  affect  in  a  material 
way  the  economy,  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local  or  tribal 
governments  or  communities;  (2)  Create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3) 
Materially  alter  the  budgetary  impact  of 
entitlements,  grants,  or  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  (4)  Raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  Executive 
Order  12866. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1980,  Public  Law  96- 
511,  44  U.S.C.  Chapter  35,  and  its 
implementing  regulations.  5  CFR  Part 
1320,  do  not  apply  to  this  final  rule 
because  no  requirement  to  collect 
information  is  imposed. 

Drafting  Information 

The  principal  author  of  this  document 
is  David  W.  Brokaw,  Wine  and  Beer 
Branch,  Bureau  of  Alcohol,  Tobacco  and 
Firearms. 
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List  Of  Subjects  In  27  CFR  Part  9 

Administrative  practice  and 
procedure,  Consumer  protection. 
Viticuitural  areas.  Wine. 

Authority  and  Issuance 

Title  27.  Code  of  Federal  Regulations 
Part  9,  American  Viticuitural  Areas,  is 
amended  as  follows: 

PART  9— {AMENDED] 

Paragraph  1.  The  authority  citation 
for  part  9  continues  to  read  as  follows: 

Authority:  27  U.S.C.  205. 

Par.  2.  Section  9.123  is  amended  by 
revising  paragraphs  (c)(1)  and  (c)(9) 
through  (c)(ll)  and  adding  new 
paragraph  (c)(12)  to  read  as  follows: 

{9.123    MtVaeder. 


(c)*  *  • 

(I)  Beginning  at  unnamed  peak, 
elevation  1.820.  on  the  common 
boundary  between  Napa  County  and 
Sonoma  County  in  section  23. 
Township  7  North,  Range  6  West. 
Mounf  fMablo  Base  and  Meridian  on  the 
Rutherford.  Calif.  U.S.G.S.  map; 

•        •        •        •        • 

(9)  Thence  northwesterly  along  Dry 
Creek  through  Sections  3  and  4  of 
Township  6  North.  Range  5  West,  and 
Sections  32  and  31  of  Township  7 
North.  Range  5  West,  to  the  fork  of  Dry 
Creek  near  the  center  of  Section  25  of 
Township  7  North,  Range  6  West; 

(10)  Continuing  along  the  northern 
fork  of  Dry  Creek  through  Sections  25 
and  24  of  Township  7  North,  Range  6 
West,  to  the  point  at  which  the  main 
channel  of  Dry  Creek  ends  and  divides 
into  three  tributaries; 

(II)  Thence  following  the  middle 
tributary  of  Dry  Creek  through  Sections 
24  and  23  of  Township  7  North.  Range 
6  West,  to  its  source  at  the  intersection 
with  a  trail  indicated  on  the  map; 

(12)  Thence  following  a  straight  line 
west  approximately  Vio  mile  to  the  top 
of  unnamed  peak,  elevation  1.820.  the 
beginning  point. 

Signed:  November  10. 1993. 
Daniel  R.  Black, 
Acting  Director. 

Approved:  November  29, 1993. 

John  P.  Simpson, 

Deguty  Assistant  Secretary,  Fegulatory.  Tariff 
ana  Trade  Enforcement. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Part  424 
[BPO-114-Fq 
RIN  0938-AQ1S 

Medicare  Program;  Intermediary  and 
Carrier  Checks  That  Are  Lost,  Stolen, 
Defaced,  Mutilated,  Destroyed  or  Paid 
on  Forged  Endorsements 

AGENCY:  Health  Care  Financing 

Administration  (HCFA).  HHS. 

ACTION:  Final  rule  with  comment  period. 

SUMMARY:  This  rule  revises  the  Medicare 
regulations  governing  the  procedures  for 
replacing  checks  issued  by  our  fiscal 
intermediaries  and  carriers  that  are  lost, 
stolen,  defaced,  mutilated,  destroyed,  or 
paid  on  forged  endorsements. 

Each  State  already  has  an  established 
legal  process  for  pursuing  a  claim  for 
recovery  of  the  amount  of  a  check  paid 
on  a  forged  endorsement,  and  it  is 
inefficient  and  ineffective  to  provide 
duplicative  Federal  requirements.  These 
regulations  stipulate  that  any 
replacement  or  reclamation  proceedings 
will  be  carried  out  in  accordance  with 
the  applicable  State  law  and  that  a 
replacement  check  will  not  be  issued 
until  Medicare  has  made  recovery  on 
the  proceeds  of  the  original  checlc. 
However,  we  will  continue  to  reissue 
checks  that  have  not  been  negotiated. 
DATES:  Effective  date:  These  regulations 
are  effective  on  January  12, 1994. 

Comment  date:  Written  comments 
will  be  considered  if  we  receive  them  at 
the  appropriate  address,  as  provided 
below,  no  later  than  5  p.m.  on  February 
11, 1994. 

ADDRESSES:  Mail  written  comments  (an 
original  and  3  copies)  to  the  following 
address:  Health  Care  Financing 
Administration,  Department  of  Health 
and  Human  Services,  Attention:  BPO- 
114-FC.  P.O.  Box  26676,  Baltimore,  MD 
21207. 

If  you  prefer,  you  may  deliver  youp  • 
written  comments  (an  original  and  3 
copies)  to  one  of  the  following 
addresses: 

Room  309-G,  Hubert  H.  Humphrey  Building. 

200  Independence  Avenue.  SW., 

Washington.  DC  20201.  or 
Room  132.  East  High  Rise  Building.  6325 

Security  Boulevard.  Baltimore,  MD  21207. 

Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  flle  code 
BPO-114-FC.  Comments  received 
timely  will  be  available  for  public 


inspection  as  they  are  received, 
generally  beginning  approximately  3 
weeks  after  publication  of  a  document, 
in  room  309^-G  of  the  Department's 
offices  at  200  Independence  Avenue. 
SW.,  Washington,  DC.  on  Monday 
through^firiday  of  each  week  from  8:30 
a.m.  to  5  p.m.  (phone:  (202)  690-7890). 
FOR  FURTHER  INFORMATION  CONTACT:  Sam 
Guida.  (410)  966-7495. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Under  sections  1816(a)  and  1842(a)  of 
the  Social  Security  Act  (the  Act),  public 
or  private  organizations  and  agencies 
may  participate  in  the  administration  of 
the  Medicare  program  under  agreements 
or  contracts  entered  into  with  the 
Secretary.  These  Medicare  contractors 
are  luiown  as  fiscal  intermediaries 
(section  1816(a)  of  the  Act)  and  carriers 
(section  1842(a)  of  the  Act). 
Intermediaries  perform  bill  processing 
and  benefit  payment  functions  for  Part 
A  of  the  program  (Hospital  Insurance) 
and  carriers  perform  claims  processing 
and  benefit  payment  functions  for  Fart 
B  of  the  program  (Supplementary 
Medical  Insurance).  When  bills  or 
claims  are  submitted,  intermediaries 
and  carriers  are  responsible  for  making 
appropriate  benefit  payments  to  the 
proper  party. 

Intermediaries  and  carriers,  under  the 
terms  of  their  contracts  with  HCFA 
(acting  for  the  Secretary),  execute 
agreements  for  the  processing  of 
payments  they  issue  and  for  the  drawing 
of  funds  to  cover  those  checks  with 
commercial  banks.  The  bank  must  be  a 
member  of  the  Federal  Reserve  System 
or  insured  by  the  Federal  Deposit 
Insurance  Corporation.  These  bank 
agreements,  to  which  HCFA  is  also  a 
party,  provide  for  the  establishment  of 
a  special  account  within  the  bank 
known  as  the  Federal  Health  Insurance 
Benefits  Account  (the  Account). 
Intermediaries  and  carriers  may  use  the 
funds  in  the  Account  only  for  the 
purpose  of  making  Medicare,  payments. 

When  a  benefit  check  issued  by  the 
intermediary  or  carrier  on  the  Account 
is  presented  to  the  bank,  the  bank 
processes  the  payment  (pays  the  check). 
At  the  end  of  each  business  day,  the 
bank  presents  a  voucher  to  the  Federal 
Reserve  Bank  in  the  amount  of  all 
checks  drawn  against  the  Account  that 
day  for  credit  to  the  Account. 
Intermediaries  and  carriers  must  submit 
monthly  statements  to  HCFA  showing 
the  disbursements  made  from  the 
Account. 

Occasionally,  payments  to 
beneficiaries,  physicians,  providers  and 
suppliers  of  services  entitled  to  payment 
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are  lost  or  misplaced,  and  the  payee  is 
unaware  that  the  claim  was  processed 
and  payment  issued.  To  ensure  that 
claimants  receive  payments  to  which 
they  are  entitled,  and  to  better  estimate 
monthly  expenditures  and  payments 
from  the  Account,  current  HCFA 
manual  instructions  require 
intermediaries  and  carriers  to  establish 
written  policies,  procedures,  and 
controls  (consistent  with  local  banking 
procedures)  for  contacting  payees  when 
checks  have  been  outstanding  over  6 
months.  Based  on  general  commercial 
banking  practice,  our  existing  manual 
instructions  require  intermediaries  and 
carriers  to  cancel  (void)  any  check  not 
presented  for  payment  within  1  year 
from  the  date  of  issue.  (Detailed 
requirements  regarding  Medicare  checks 
are  in  section  4412  of  the  Medicare 
Carriers  Manual,  Part  I,  Fiscal 
Administration  and  section  1412  of  the 
Medicare  Intermediary  Manual,  Part  I, 
Fiscal  Administration.) 

n.  Current  Regulations 

On  occasion,  intermediaries  and' 
carriers  are  notified,  either  directly  by 
the  payee  or  during  the  routine  contacts 
on  outstanding  checks,  that  a  benefit 
check  has  been  lost,  stolen,  defaced, 
mutilated,  destroyed,  or  paid  on  a 
forged  endorsement.  Regulations 
regarding  the  replacement  and 
reclamation  of  intermediary  and  carrier 
checks  that  are  lost,  stolen,  defaced, 
mutilated,  destroyed  or  paid  on  forged 
endorsements  are  located  at  42  CFR 
424.352  and  424.354.  The  Medicare 
statutes  do  not  contain  requirements 
regarding  replacement  and  reclamation 
of  Medicare  payments.  Our  regulations 
were  intended  as  an  administrative 
mechanism  to  protect  the  beneficiary 
from  incurring  any  loss  resulting  from  a 
lost,  stolen,  or  forged  check. 

Under  current  regulations  at  42  CFR 
424.352,  we  are  responsible  for 
coordinating  the  investigation  and 
settlement  of  claims  in  connection  with 
intermediary  and  carrier  checks, 
including  the  determination  that  a 
check  has  been  forged.  If  a  check  issued 
by  an  intermediary  or  carrier  is  lost  or 
stolen  and  has  not  been  paid,  the 
intermediary  or  carrier  must  stop 
payment  on  the  check  and  issue  another 
check.  If  the  check  has  been  defaced, 
mutilated,  or  destroyed,  the 
intermediary  or  carrier  must  recover  any 
available  remains  of  the  check  and  issue 
a  substitute  check.  In  a  case  that 
involves  a  possible  forged  endorsement, 
we  are  responsible  for  analyzing  the 
check  to  determine  the  authenticity  of 
the  endorsement,  granting  an 
independent  administrative  review  to 
any  payee  dissatisfied  with  the 


determination,  and  forwarding  a  report 
to  the  appropriate  intermediary  or 
carrier.  When  we  determine  that  a  check 
has  been  paid  on  a  forged  endorsement, 
we  instruct  the  intermediary  or  carrier 
to  make  settlement  in  favor  of  the  payee 
if — (1)  The  facts  show  that  the  payee  did 
not  participate,  directly  or  indirectly,  in 
the  proceeds  of  the  payment;  and  (2)  the 
payee,  or  the  payee's  authorized 
representative,  after  examining  the 
check  or  a  copy  of  the  check,  states  in 
writing  that  to  the  best  of  his  or  her 
knowledge  or  belief,  the  endorsement  is 
not  the  payee's.  Under  current 
§  424.352(d),  the  replacement  check  is 
issued  before  the  intermediary  or  carrier 
pursues  recovery  of  the  amount  of  the 
check.  Section  424.354  states  that  since 
checks  issued  by  intermediaries  and 
carriers  are  drawn  on  commercial  banks, 
the  intermediaries  and  carriers  must 
take  appropriate  action  to  recover  the 
amount  of  the  check  paid  on  a  forged 
endorsement  in  accordance  with 
applicable  State  law. 

m.  Program  Experience  • 

Our  current  regulations  were 
developed  to  protect  beneficiaries  from 
loss  when  Medicare  benefit  checks  were 
lost,  stolen,  defaced,  mutilated, 
destroyed,  or  paid  on  forged 
endorsements.  The  regulations  were  not 
intended  to  override  existing  State  law 
governing  the  negotiation  and 
processing  of  commercial  checks.  Our 
previously  cited  manual  instructions 
stipulate  that  all  policies,  procedures, 
and  controls  developed  by  the 
intermediaries  and  carriers  should  be 
consistent  with  local  banking 
procedures. 

Recently,  some  providers  and 
suppliers  of  Medicare  services  have 
begun  asking  intermediaries  and  carriers 
to  cover  losses  incurred  as  a  result  of 
checks  paid  on  an  endorsement 
executed  by  an  employee  or  agent  of  the 
provider  or  supplier  in  the  course  of  the 
jrovider's  or  supplier's  business.  These 
)roviders  and  suppliers  argue  that  the 
anguage  of  §  424.352(d)  obligates 
Medicare  to  make  settlement  in  their 
favor,  since  they  did  not  personally  sign 
the  check. 

Replacement  of  checks  in  cases  of 
larceny  after  trust,  conversion, 
embezzlement,  and  other  similar 
situations  are  beyond  the  intended 
scope. of  the  regulations.  To  view  the 
regulations  as  an  akemative  pathway  for 
providers  and  suppliers  to  recover  their 
business  losses  without  seeking 
restitution  through  the  appropriate  State 
law  incorrectly  interjects  HCFA  into 
existing  State  processes  for  investigating 
criminal  behavior  and  fixing  liability  for 
checks  paid  on  forged  endorsements. 


The  final  determination  that  a  forgery 
has  occurred  is  more  appropriately 
decided  in  accordance  with  the 
individual  State  laws.  This  includes  any 
Federal  laws  and  regulations  governing 
the  banking  process  that  may  be 
applicable  to  any  such  State  proceeding. 
Reclamation  proceedings,  though  they 
are  State  mechanisms,  must  of  course 
acknowledge  any  Federal  oversight  of 
the  banking  process  as  it  affects  those 
proceedings. 

Accordingly,  we  have  determined  that 
certain  procedures  currently  set  forth  in 
42  CFR  424.352  and  424.354  are 
unnecessary,  overly  broad,  and  need  to 
be  clarified  because  they  duplicate 
services  already  provided  to  payees 
under  State  law.  Checks  issued  by 
Medicare  intermediaries  and  carriers  are 
drawn  on  commercial  banlcs  and  are 
under  the  jurisdiction  of  applicable 
State  banking  laws  and  procedures. 
They  are  not  checks  issued  by  the  U.S. 
Treasury  Deptartment  and  are  therefore 
not  subject  to  the  overriding  Federal 
laws  or  Treasury  Department 
regulations  that  govern  Treasury  checks. 
State  law  governing  and  affecting 
commercial  transactions  is  adequate  to 
determine  the  legal  issues,  rights  and 
objections  of  the  parties  involved  in  the 
final  disposition  of  claims  resulting 
frY)m  intermediary  and  carrier  checks 
that  are  lost,  stolen,  defaced,  mutilated, 
destroyed,  or  paid  on  a  forged 
endorsement.  A  well-developed  system 
for  the  fixing  of  liability  on  commercial 
paper  already  exists  in  title  3.  part  4,  of 
the  Uniform  Commercial  Code  (UCC)  or 
successor  provisions.  Virtually  all  States 
have  adopted  similar  versions  of  the 
UCC.  The  fixing  of  liability  for  a  forged 
check  under  the  UCC  is  dep>endent  upon 
the  circumstances  of  each  case. 
Generally,  liability  could  be  fixed  upon 
three  entities:  The  forger,  the  entity  that 
made  payment  to  the  forger  (usually  a 
bank,  called  the  bank  of  first 
presentment  or  first  deposit),  or  the 
bank  in  which  the  payor's  funds  are 
kept  (the  drawee  or  issuing  bank). 

We  believe  checks  issuend  by  Medicare 
intermediaries  and  carriers  should  be 
negotiated  and  processed  in  accordance 
with  the  State  laws  and  banking 
procedures  which  regulate  other  checks 
drawn  on  commercial  banks.  Neither 
HCFA  nor  the  intermediaries  and 
carriers  should  be  required  to  duplicate 
services  (required  by  State  law)  already 
provided  to  all  payees.  We  are, 
therefore,  amending  the  procedures 
relating  to  replacement  and  reclamation 
of  checks  paid  on  forged  endorsements 
as  specified  in  42  CFR-424.350,  424.352 
and  424.354  to  state  that  recovery 
claims  should  be  pursued  in  accordance 
with  the  appropriate  State  laws  and 
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banking  regulations.  Including  any 
Federal  lavrs  and  regulations  governing 
the  banking  process  that  may  affect  the 
appropriate  State  proceeding.  Once  the 
bank  of  first  deposit  or  presentment 
settles  on  the  forged  check,  the 
intermediary  or  carrier  will  reissue  a 
check  to  the  payee.  A  more  detailed 
explanation  follows. 

IV.  ProTisions  of  the  ReguUtioos 

Section  424.350.  Replacement  of  U.S. 
Government  checks  that  are  lost,  stolen, 
defaced,  mutilated,  destroyed,  or  paid 
on  forged  endorsements,  is  revised  to 
redesignate  the  current  language  relating 
to  replacement  of  U.S.  Government 
checks  as  paragraph  (a),  and  to  add  a 
new  paragraph  (b)  relating  to  checks 
issued  by  intermediaries  and  carriers. 
This  paragraph  explains  that  because 
checks  issued  by  intermediaries  and 
carriers  are  not  subject  to  the  Federal 
laws  and  Treasury  Department 
regulations  governing  Treasury  checks, 
replacement  procedures  are  carried  out 
in  accordance  with  §  424.352  under 
applicable  State  law.  This  language  was 
previously  found  in  §424.354. 
Reclamation  proceedings:  Checks  issued 
by  carriers  or  intermediaries.  This 
section,  describing  the  reclamation 
proceedings  intermediaries  and  carriers 
follow  when  HCFA  determines  that  a 
check  has  been  paid  on  a  forged 
endorsement,  is  being  removed.  Under 
the  regulation  as  revised,  reclamation 
proceedings  are  not  being  eliminated, 
but  will  instead  be  provided  solely 
under  the  jurisdiction  and  established 
procedures  of  the  applicable  State  law. 
We  are  amending  our  regulations  at 
42  CFR  424.352,  Replacement  of 
intermediary  and  carrier  checks  that  are 
lost,  stolen,  defoced.  mutilated, 
destroyed,  or  paid  on  forged 
endorsement  The  revised  regulation 
provides  that  when  the  payee  alleges 
that  a  check  issued  by  an  intermediary 
or  carrier  has  been  lost,  stolen,  detaoed, 
mutilated,  destroyed,  or  paid  on  a 
forged  endorsement,  the  intermediary  or 
carrier  will  contact  its  designated 
commercial  bank  and  determine 
whether  the  check  has  been  negotiated. 
If  the  check  has  been  negotiated,  the 
intermediary  or  carrier  will  not  initially 
replace  the  check  but  will  provide  the 
legitimate  payee,  upon  request,  a  copy 
of  the  check  and  other  pertinent 
information  (a  claim  form,  affidavit  or 
questionnaire  to  be  completed  by  the 
payee)  required  to  pursue  his  or  her 
claim  and  recovery  rights  in  accordance 
with  State  law  and  commercial  banking 
regulations.  However,  claims  must  be 
filed  within  1  year  or  such  longer  period 
as  may  be  provided  in  applicable  State 
law. 


To  pursue  a  claim,  the  payee  (or 
authorized  representative)  must 
examine  the  check,  complete  the  claim 
form,  and  state  in  writing  that  the 
endorsement  is  not  the  payee 's.The 
claim  form  and  other  pertinent 
information  is  sent  to  the  intermediary 
or  carrier  for  review  and  processing  of 
the  claim.  The  Intermediary  or  carrier 
reviews  the  claim  form  and  if  it 
determines  that  the  claim  appears  to  be 
valid,  it  will  forward  the  claim  form 
along  with  a  copy  of  the  check  to  the 
issuing  bank. 

The  proceedings  that  follow  will  be 
conducted  in  accordance  with  State  law 
and  bank  regulations.  The  role  of  the 
Medicare  intermediary  or  carrier  in 
these  proceedings  will  be  fixed  by  such 
State  law.  Throughout  the  process,  the 
Medicare  intermediary  or  carrier  will  be 
expected  to  track  the  status  of  claims 
and  be  respon:;ive  to  questions  from 
payees,  pmticularly  beneficiary  payees. 
While  this  process  may  differ  somewhat 
across  States,  we  are  providing,  for 
informational  purposes,  a  general 
description  of  how  these  claims  are 
resolved. 

The  issuing  bank  generally  sends  the 
forgery  documents  via  certified  mail  to 
the  baink  of  first  deposit.  The  bank  of 
first  deposit  will  generally  conduct  an 
investigation  before  it  settles  on  the 
forged  endorsement  and  in  some  cases 
could  refuse  to  settle  on  the  forged 
check.  For  example,  the  bank  of  first 
deposit  might  discover  that  the 
particular  check  was  credited  to  the 
beneficiary's  or  provider's  account  at 
that  bank  or  the  beneficiary  had 
endorsed  the  check  over  to  his  or  her 
doctor,  etc. 

In  some  cases  the  bank  of  first  deposit 
may  request  that  the  payee  file  a  police 
report  and  certify  that  the  endorsement 
is  a  forgery  before  the  bank  makes 
restitution.  The  payee  may  also  need  to 
certify  that  the  check  was  not  cashed  by 
an  agent  of  the  payee. 

In  most  instances,  the  bank  of  first 
deposit  will  make  settlement  in  favor  of 
the  payee  and  send  a  cashier's  check  to 
the  issuing  (Medicare)  bank.  Upon  ' 
receipt  of  the  cashier's  check,  the 
issuing  bank  will  credit  the  Federal 
Health  Insurance  Benefits  Account  for 
the  intermediary  or  carrier.  If  settlement 
is  made  with  the  bank  of  first  deposit, 
an  advice  (notice)  of  deposit  will  be  sent 
to  the  intermediary  or  carrier.  This 
notification  will  reflect  both  the  amount 
and  date  of  the  deposit  into  the  Federal 
Health  Insurance  Benefits  Account.  Our 
revised  regulations  provide  that  once 
the  bank  of  first  deposit  settles  on  the 
forged  check,  the  intermediary  or  carrier 
will  reissue  the  diedc  to  the  payee. 


In  those  cases  vrhere  the  payee's  agent 
commits  the  forgery,  or  in  other 
instances  where  the  bank  of  first  deposit 
refuses  to  settle  the  original  check 
because  it  determines,  in  accordance 
with  State  law,  that  there  is  good  cause 
to  believe  that  the  endorsement  was  not 
improper,  the  intermediary  or  carrier 
will  reject  the  payee's  claim  for  a 
replacement  check. 

A  replacement  check  will  not  be 
issued  until  recovery  is  made  on  the 
original  check.  This  will  assure  that  no 
duplicate  payments  are  made  to  the 
same  payee. 

If  the  check  has  not  been  negotiated, 
the  intermediary  or  carrier  will  ask  the 
bank  to  stop  payment  and  will  reissue 
the  check.  Consistent  with  local  banking 
practice  and  our  current  manual 
instructions  to  intermediaries  and 
carriers,  the  revised  regulation  elso 
requires  that,  in  general,  any  clnim  for 
a  replacement  check  must  be  received 
by  the  intermediary  or  carrier  no  later 
than  1  year  from  the  date  of  issuaxu:e  of 
the  original  check  or  such  longer  period 
as  may  be  provided  in  applicable  State 
law.  Intermediaries  and  carriers  will  not 
reissue  a  check  to  a  payee  who  makes 
a  claim  after  this  deadline  has  passed. 

V.  Waiver  erf' Notice  of  Proposed 
Rulemaking 

We  ordinarily  publish  a  notice  of 
proposed  rulemaking  in  the  Federal 
Register  and  invite  prior  public 
comment  on  a  proposed  rule.  The  rule 
includes  a  reference  to  the  legal 
authority  under  which  it  is  proposed, 
and  the  terms  and  substance  of  the 
proposed  rule  or  a  description  of  the 
subjects  and  issues  involved.  However, 
this  procedure  can  be  waived  when  an 
agency  finds  good  cause  that  a  notice- 
and-comment  procedure  is 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest,  and  incorporates 
a  statement  of  the  finding  and  its 
reasons  in  the  nile  issued.  This  final 
rule  clarifies  that  State  law  procedural 
requirements  are  to  be  followed  by  a 
payee  when  a  check  issued  by  a 
Medicare  intermediary  or  carrier  is  lost, 
stolen,  defaced,  mutilated,  destroyed,  or 
paid  on  a  forged  endorsement.  This  rule 
continues  to  ensure  quick  replacement 
of  funds  when  a  check  has  not  been 
endorsed,  but  provides  that  the  recovery 
and  reclamation  activities  of  endorsed 
checks  will  be  carried  out  in  accordance 
with  applicable  State  law. 

It  is  not  in  the  public  interest  to 
commit  Federal  hinds  as  an  alternative 
manner  of  satisfying  a  claim  that  should 
be  pursued  under  State  law  or  as  a 
substitute  for  readily  available  remedies 
under  State  law.  Moreover,  Medicare 
intermediaries  and  carriers  are  removed 
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from  the  facts  in  these  matters  and  less 
able  to  investigate  and  resolve  forgeries 
than  are  those  directly  involved.  'The 
applicability  of  State  law  is  clear  and  no 
useful  purpose  would  be  served  by 
publishing  a  proposed  rule.  Therefore, 
we  conclude  that  it  would  be 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest  to  publish 
a  prop<^ed  rule  and  solicit  comments. 
We.  therefore,  find  good  cause  to  waive 
notice  of  proposed  rulemaking. 

VI.  Response  to  Conunents 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  a  final  rule  with  conunent.  we  are 
not  able  to  acknowledge  or  respond  to 
them  individually.  However,  we  will 
consider  all  comments  that  we  receive 
by  the  date  and  time  specified  in  the 
"Dates"  section  of  this  preamble,  and  if 
we  conclude  that  revision  of  this  final 
rule  is  necessary,  we  will  respond  to  the 
comments  in  a  subsequent  Federal 
Register  publication. 

Vn.  Collection  of  Information 
Requirements 

tliis  final  rule  contains  no 
information  collection  requirements. 
Consequently,  this  rule  need  not  be 
reviewed  by  the  Office  of  Management 
and  Budget  under  the  authority  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C  3501  et  seq.). 

Vm.  Regulatory  Impact  Statement 

We  generally  prepare  a  regulatory 
flexibility  analysis  that  is  consistent 
with  the  Regulatory  Flexibility  Act 
(RFA)  (5  U.S.C.  601  through  612)  unless 
the  Secretary  certifies  that  a  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  For  purposes  of  the  RFA. 
providers  and  suppliers  are  considered 
to  be  small  entities.  However,  all  States, 
individuals,  intermediaries  and  carriers 
are  not  considered  to  be  small  entities. 

Also,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  if  a  final  rule 
may  have  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals.  This  analysis  must 
conform  to  the  provisions  of  section  604 
of  the  RFA.  For  purposes  of  section 
1102(b)  of  the  Act,  we  define  a  small 
rural  hospital  as  a  hospital  that  is 
located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds. 

This  final  rule  with  comment  revises 
the  regulations  governing  the 
replacement  of  carrier  or  intermediary 
chiacks  that  are  lost,  stolen,  defaced, 
mutilated,  destroyed  or  paid  on  forged 
endorsements.  This  final  rule  will  not 


affect  any  claims  pending  on  the  date  of 
publication. 

We  do  not  believe  that  this  final  rule 
with  comment  period  will  significantly 
impact  either  the  workload,  costs,  or 
responsibilit'es  of  the  States  or 
commercial  banks.  The  States  already 
bear  prime  responsibility  for  the 
regulation  of  commercial  banking 
transactions  and  prosecution  of  cases 
involving  forged  checks.  The  issue  of 
forged  endorsements  on  Medicare 
checks  arises  in  only  a  relatively  small 
number  of  cases.  Medicare 
intermediaries  and  carriers  have  no 
direct  knowledge  of  the  facts  in  these 
situations  and  must  rely  on  parties  that 
are  directly  involved  to  provide  the 
necessary  evidence  for  effective 
reclamation.  Further,  the  banks  already 
conduct  the  type  of  investigative  work 
required  in  these  cases. 

As  a  result  of  this  final  rule.  HCFA 
and  the  Medicare  intermediaries  and 
carriers  will  have  somewhat  fewer 
responsibilities  with  respect  to  endorsed 
checks.  The  Medicare  contractor  will 
continue  to  reissue  checks  to  payees  iii 
cases  where  the  original  check  has  not 
been  negotiated  once  a  stop  payment 
order  has  been  executed.  This 
duplicates  current  practice. 

'This  rule  also  requires  that  the  claim 
for  a  replacement  check  be  received  by 
the  Medicare  intermediary  or  carrier 
within  1  year  (or  such  longer  period  as 
may  be  provided  in  applicable  State 
law)  from  the  date  of  issuance  of  the 
original  check.  This  new  limitation  on 
a  claim  for  a  replacement  check  is  in 
accordance  with  current  commercial 
banking  practice  and  also  reflects  the 
Treasury  Department's  practice  with 
respect  to  U.S.  Government  checks.  It  is 
also  consistent  with  the  current 
Medicare  contractor  practice  of  voiding 
any  check  not  presented  for  payment 
within  1  year  from  the  date  of  issuance. 
This  rule  will  not  require  any  revision 
in  intermediary  or  carrier  contracts  with 
Medicare. 

When  an  intermediary  or  carrier 
check  has  been  negotiated.  Medicare 
beneficiaries,  providers  and  suppliers 
will  experience  a  procedural  change; 
that  is.  Medicare  contractors  will  not 
automatically  reissue  a  check  prior  to 
pursuing  recovery  of  the  alleged 
improperly  negotiated  funds.  Instead, 
the  payee  must  review  the  check  and 
complete  a  claim  form  or  affidavit 
furnished  by  the  Medicare  contractor, 
which  will  be  used  as  evidence  in 
recovering  the  proceeds  of  the  check 
with  the  servicing  bank  or  other 
responsible  party  in  accordance  with 
applicable  State  law  and  regulations. 
We  do  not  believe  that  this  change  will 
significantly  disadvantage  legitimate 


payees,  since  it  conforms  to  general 
banking  and  Treasury  Department 
practice  which  is  to  first  recover  the 
funds  before  i*teuing  a  replacement 
check  in  cases  of  alleged  forgery.  Most 
forgery  cases  are  settled  quidcly.  After 
recovery  of  the  funds  by  the  issuing 
bank  which  has  the  Medicare  account, 
the  intermediary  or  carrier  reissues  the 
check  to  the  payee.  If  the  bank  of 
presentment  refuses  to  settle  (for  good 
cause),  then  the  payee  must  pursue  the 
claim  on  his  or  her  own.  In  tnis 
situation,  a  replacement  check  will  not 
be  issued  by  Medicare  to  the  payee. 
We  are  not  preparing  analyses  for 
either  the  RFA  or  section  1102(b)  of  the 
Act  since  we  have  determined,  and  the 
Secretary  certifies,  that  this  final  rule 
with  comment  period  will  not  result  in 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  and 
will  not  have  a  significant  economic 
impact  on  the  operations  of  a  substantial 
number  of  small  rural  hospitals. 

List  of  Sub|ecU  in  42  CFR  Part  424 

Emergency  medical  services.  Health 
facilities.  Health  professions.  Medicare. 

42  CFR  part  424  is  amended  as  set 
forth  below: 

PART  424— CONDITIONS  FOR 
MEDICARE  PAYMENT 

1.  The  authority  citation  for  part  424 
continues  to  read  as  follows: 

Authority:  Sees.  216(i),  1102, 1814. 
1815(c).  1835. 1842(b).  1861, 1866(d),  1870 
(e)  and  (f),  1871  and  1872  of  the  Social 
Seairity  Act  (42  U.S.C  416(j).  1302, 1395f. 
1395g(c),  139Sn.  1395u(b),  1395x,  1395cc(d), 
1395gg  (e)  and  (f).  139Shh  and  139Sii). 

Subpart  M — Replacement  and 
Reclamation  of  Medicare  Payments 

2.  Section  424.3.S0  is  revised  to  read 
as  follows: 

i  424.350  Replacement  of  checks  tttat  are 
lost,  stolen,  defaced,  mutilated,  destroyed, 
or  paid  on  forged  endorsements. 

(a)  U.S.  Government  checks— {!) 
Responsibility.  The  Treasury 
Department  is  responsible  for  the 
investigation  and  settlement  of  claims  in 
connection  with  Treasiuy  checks  issued 
on  behalf  of  HCFA. 

(2)  Action  by  HCFA.  HCFA  forwards 
reports  of  lost,  stolen,  defaced, 
mutilated,  destroyed,  or  forged  Treasury 
checks  to  the  Treasury  Department 
disbursing  center  responsible  for  issuing 
checks. 

(3)  Action  by  the  Treasury 
Department.  "The  Treasury  Department 
will  replace  and  begin  reclamation  of 
Treasury  checks  in  accordance  with 
Treasury  Department  regulations  (31 
CFR  parts  235,  240,  and  245). 
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(b)  httennediary  and  carrier  benefit 
checks.  Checks  iMU«d  by  intermediiBries 
and  earners  ars  drawn  on  oommerdal 
banks  and  are  not  subtect  to  the  Federal 
lawt-and  Treesury  Department 
regulations  that  govern  Treasury  checks. 
Replaoement  procedures  are  carried  out 
in  aocurdance  with  §  424.352  under 
applicable  State  law  (including  any 
Federal  banking  laws  or  regulations  that 
may  aifect  the  relevant  State 
proceedings). 

3.  Section  424.352  is  revised  to  read 
as  follows: 

1424.352   fattennedlary  and  carrier  checks 

destroyed  or  paM  on  fofBed  endoreetnenls  ■ 
(a)  When  an  intermediary  or  carrier  Is 
notified  by  a  payee  that  a  check  has 
been  lost,  stolen,  defaced,  mutilated, 
destroyed,  or  paid  on  forged 
endorsement,  the  intermediary  or  carrier 
contacts  the  commercial  bank  on  whose 
paper  the  check  was  drawn  and 
determines  whether  the  check  has  been 
negotiated. 
(d)  If  the  check  has  been  negotiated — 

(1)  The  intermediary  or  carrier 
provides  the  payee  with  a  copy  of  the 
check  and  other  pertinent  information 
(suc^asa  claim  form,  affidavit  or 
questionnaire  to  be  completed  by  the 
payee)  required  to  pursue  his  or  her 
claim  in  accordance  with  State  law  and 
commercial  banking  regulations. 

(2)  To  pursue  the  claim,  the  payee 
must  examine  the  check  and  certify  (by 
completing  the  claim  form, 
questionnaire  or  affidavit)  that  the 
endorsement  is  not  the  payee's. 

(3)  The  claim  form  and  other 
pertinent  information  is  sent  to  the 
intermediary  or  carrier  for  review  and 
processing  of  the  claim. 

(4)  The  intermediary  or  carrier 
reviews  the  payee's  claim.  If  the 
intermediary  or  carrier  determines  that 
the  claim  appears  to  be  valid,  it 
forwards  the  claim  and  a  copy  of  the 
check  to  the  issmng  bank.  The 
Intermediary  or  carrier  takes  further 
action  to  recover  the  proceeds  of  the 
check  in  accordance  with  the  State  law 
and  regulations. 

(5)  Once  the  intermediary  or  carrier 
recovers  the  proceeds  of  the  initial 
check,  the  intermediary  or  carrier  issues 
a  replacement  check  to  the  payee. 

(6)  If  the  bank  of  first  deposit  refuses 
to  settle  on  the  check  for  good  cause,  the 
payee  must  pursue  the  claim  on  his  or 
her  own  and  the  intermediary  or  carrier 
will  not  reissue  the  check  to  the  payee. 

(c)  If  the  check  has  not  been 
negotiated — 

(1)  The  intermediary  or  carrier 
arranges  with  the  bank  to  stop  payment 
on  the  check:  and 


(2^£xoapt  as  provided  in  paragraph 
(d),  the  intermediary  or  carrier  reissues 
the  check  to  the  payee. 

(d)  No  check  may  be  reissued  under 
(c)(2)  unless  the  claim  for  a  replaoement 
check  is  received  by  the  intermediary  or 
carrier  no  later  than  1  year  from  the  date 
of  issuance  of  the  original  check,  unless 
State  law  (including  any  applicable 
Federal  banking  laws  or  regulations  that 
may  affect  the  relevant  State 
proceeding)  provides  a  longer  period 
which  will  control. 

1424.354   [namovedi 

4.  Section  424  J54  is  removed. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93  773,  Medicare — Hospital 
Insurance;  and  Program  Na  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  June  11. 1993. 
Bruce  Vladeck. 

Administrator.  Health  Care  Financing 
Administration. 

Dated:  August  31. 1993. 
Donna  E.  Shalala. 
Secretary. 

(PR  Doc.  9J-3008a  Filed  12-10-93: 8;4S  amj 
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DEPARTMENT  OF  THE  MTERIOR 

Bureau  of  Land  Managamant 

43  CFR  Public  Land  Order  7021 
[AK-«32-4210-M;  J-010160] 

Partial  Revocation  of  Public  Land 
Order  No.  1731  for  Selection  of  Land 
by  the  State  of  Alaska;  Alaska 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTKM:  Public  land  order. 

SUMMARY:  This  order  revokes  a  public 
land  order  insofar  as  it  affects  75.67 
acres  of  National  Forest  System  land 
withdrawn  for  use  by  the  Forest  Service, 
Department  of  Agriculture,  for  the 
Upper  Trail  Lake  Recreation  Area.  The 
land  is  no  longer  needed  for  the  purpose 
for  which  it  was  withdrawn.  This  action 
also  opens  the  land  for  selection  by  the 
State  of  Alaska,  if  sudi  land  is  otherwise 
available.  Any  land  described  herein 
that  is  not  conveyed  to  the  State  will  be 
subject  to  the  terms  and  conditions  of 
the  national  forest  reservation  and  any 
other  withdrawal  of  record. 
EFFECTIVE  DATE:  December  13. 1993. 
FOR  FURTHER  aWMMATION  CONTACT: 
Sandra  C.  Thomas.  BLM  Alaska  State 
Office.  222  W.  7th  A«en«ie.  No.  13. 
Anchorage.  Alaska  99513-7500. 007- 
271-5477. 


By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1978.  43  U.S.C. 
1714  (1988).  it  is  ordered  as  follows: 

1.  Public  Land  Order  No.  1731,  %vhich 
withdrew  lands  for  use  by  the  Forest 
Service,  is  hereby  revoked  insofer  as  it 
affects  the  following  described  land: 

Seward  Meridian 

Chugach  National  Forest 

Located  within  T.  5  N..  R.  1  W..  more 
particularly  describe  as:  Lot  3,  U.S.  Survey 
Na  7371. 

The  area  described  contains  75.67  ( 


2.  Subject  to  valid  existing  rights,  the 
land  described  above  is  hereby  opened 
for  selection  by  the  State  of  Alaska 
under  the  Alaska  Statehood  Act  of  July 
7, 1958.  48  U.S.C.  note  prec.  21  (1988). 

3.  The  State  of  Alaska  application  for 
selection  made  under  Section  6(a)  of  the 
Alaska  Statehood  Act  of  July  7, 1958. 
and  under  Section  906(e)  of  the  Alaska 
National  Interest  Lands  Conservation 
Act.  43  U.S.C  1635(e)(1968),  becomes 
effective  without  further  action  by  the 
State  upon  publication  of  this  pubUc 
land  order  in  the  Federal  Register,  if 
such  land  is  otherwise  available.  Land 
not  conveyed  to  the  State  will  be  subject 
to  the  terms  and  conditions  of  the 
Chugach  National  Forest  reservation 
and  any  other  withdrawal  of  record. 

Dated:  November  30. 1993. 
Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 
(PR  Doc.  93-30291  Filed  12-10-93;  8:45  am] 
enxMO  cooc  43t»^iA-« 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

46  CFR  Parts  1  and  67 
[CGD  39-007;  COD  8»-007a] 
RIN2115-AD60 

Documentation  of  Vessels;  Recording 
of  Instruments;  Fees 

aqency:  Coast  Guard.  DOT. 
ACTION:  Final  rule:  correction. 

SUMMARY:  This  document  contains 
corrections  to  the  final  rule  that  was 
published  Monday.  November  15. 1993 
(58  FR  60256).  The  rules  related  to 
recording  practices  and  procedures  for 
the  documentation  of  vessels,  and  user 
fees  for  vessel  documentation  services. 
EFFECTIVE  DATE:  December  13, 1993. 
FOR  furtmeu  mpormation  contact:  Mrs. 
Patricia  f.  Williams,  Chief,  Vessel 
Documentation  Section,  Vessel 
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Documentation  and  Tonnage  Survey 
Branch  at  (202)  267-1492. 
SUPPLEMENTARY  MFORMATtON:  The  final 
rule  that  this  document  corrects 
amended  46  CFR  part  1  and  revised  46 
CFR  part  67.  The  final  rule  established 
new  recording  practices  to  fully 
implement  the  provisions  of  the 
codification  otthe  Ship  Mortgage  Act, 
1920;  revised  existing  user  fees  and 
established  new  fees  for  vessel 
documentation  services;  and  simplified 
and  streamlined  the  vessel 
documentation  process.  As  published, 
the  final  rule  contains  several  errors 
which  this  docimient  corrects. 

Correction 

In  rule  document  93-27840  beginning 
on  page  60256  in  the  issue  of  Monday. 
November  15, 1993,  make  the  following 
corrections: 

1.  On  page  60256,  in  the  2nd  column, 
in  the  last  paragraph.  In  the  Bth  line 
from  the  end,  "U.S.C  2210."  is 
corrected  to  read  "U.S.C  2110." 

2.  On  page  60258,  in  the  1st  column, 
in  the  last  paragraph,  in  the  11th  and 
12th  lines  from  the  end.  the 
parenthetical  "First  Proviso"  and 
"Second  Provison")"  is  corrected  to 
read  "(First  Proviso"  and  "Second 
Proviso")". 

J  3.  On  page  60258,  in  the  1st  column, 
in  the  last  paragraph,  in  the  5th  line 
from  the  end,  "Both  Coast"  is  corrected 
to  read  "Both  the  Coast". 

4.  Qi  page  60258.  in  the  2nd  column, 
in  the  first  full  paragraph,  in  line  4, 
"which  as  the  subject"  is  corrected  to 
read  "which  was  the  subject". 

5.  On  page  60259,  in  the  1st  column, 
in  line  4  from  the  top.  "an 
presumptions"  is  corrected  to  read  "any 
presumptions". 

6.  On  pege  60259,  in  the  1st  column. 
in  the  1st  full  paragraph,  the  next  to  last 
line  of  the  paragraph,  "citizenship 
requirements  of  2  of  the"  is  corrected  to 
read  "citizenship  requirements  of 
section  2  of  the". 

7.  On  page  60259,  in  the  1st  column, 
in  the  2nd  full  paragraph,  in  the  12th 
line,  "U.S.C  121102(a)(4)."  is  corrected 
to  read  "U.S.C  12102(aM4).". 

8.  On  page  60259,  in  the  2nd  column, 
in  the  1st  full  paragraph,  in  the  19th  and 
20th  lines.  "Also  as  noted  the  NPRM" 

is  corrected  to  read  "Also  as  noted  in 
the  NPRM". 

9.  On  page  60260,  in  the  1st  column, 
in  the  3rd  hill  paragraph,  in  the  12th 
and  13th  lines,  "issuance  of  duplicate 
Builder's  Certification."  is  corrected  to 
read  "issuance  of  duplicate  Builder's 
Certifications." 

10.  On  page  60260,  in  the  1st  column, 
in.  the  3rd  full  paragraph,  in  the  22nd 


line,  "central  registry  of  is  corrected  to 
read  "central  registry  or". 

11.  On  page  60260,  in  the  1st  column, 
in  the  4th  full  paragraph,  in  the  last  line, 
"will  rarely,  if  even"  is  corrected  to  read 
"will  rarely,  if  ever". 

12.  On  page  60260,  in  the  2nd 
column,  in  the  1st  full  paragraph,  in  the 
5th  line,  "Subpart  oP'  is  corrected  to 
read  "Subpart  G  of. 

13.  On  page  60260,  in  the  2nd 
column,  in  the  2nd  fiidl  paragraph,  in 
the  27th  line,  "jurisdiction  as  a 
foreclosure  action."  is  corrected  to  read 
"jurisdiction  in  a  foreclosure  action." 

14.  On  page  60261,  in  the  2nd 
column,  in  tihe  last  full  paragraph,  in  the 
19th  line,  "Certificate  of 
Documentations."  is  corrected  to  read 
"Certificate  of  Documentation." 

15.  Oa  page  60261,  in  the  3rd  column, 
in  the  last  paragraph,  in  the  Bth  line 
from  the  bottom,  "30-day  ^ade  period" 
is  corrected  to  read  "30-day  grace 
period". 

16.  On  page  60264,  in  the  1st  column, 
in  the  last  paragraph,  in  the  6th  line,* 
"restrictions  attached"  is  corrected  to 
read  "restrictions  attach". 

S  67.19   [Corrected! 

17-1&  On  page  60269,  in  the  3id 
column,  in  $67.19(cX2),  "vessel"  is 
corrected  to  read  "vessels". 

f67.43   [Conectecq 

19.  On  page  60270,  in  the  3rd  column, 
in  §  67.43,  "Application  for  Initial  Issue, 
Exchange,  or  Replacement  Certificate  of 
Documentation;  or  Redocumentation"  is 
corrected  to  read  "Application  for  Initial 
Issue,  Exdiange.  or  Replacement  of 
Certificate  of  Documentation;  or 
Redocumentation". 

167.111    (Conrectedl 

20.  On  page  60274,  in  the  1st  column, 
in  §  67.111(a)  introductory  text. 
"Application  for  Initial  Issue,  Exchange, 
or  Replacement  Certificate  of 
Documentation;  or  Redocumentation"  is 
corrected  to  read  "Application  for  Initial 
Issue.  Exchange,  or  Replacement  of 
Certificate  of  Docximentation;  or 
Redocumentation". 

167.113   [Oonectad] 

21.  On  page  60274,  in  the  1st  column, 
in  the  introductory  text  of  §  67.113, 
"Application  for  Documentation, 
Exchange  or  Replacement  of  Document; 
or  Redocumentation"  is  corrected  to 
read  "Application  for  Initial  Issue, 
Exchange,  or  Replabement  of  Certificate 
of  Documentation;  or 
Redocumentation". 

187.117   (Corrected] 

22.  On  page  60274,  in  the  3rd  column, 
in  §  67.117(a)  introductory  text. 


"Application  for  Initial  Issue,  Exchange, 
or  Replacement  Certificate  of 
Documenttftion;  or  Redocumentation"  is 
corrected  to  read  "Application  for  Initial 
Issue,  Exchange,  or  Replacement  of 
Certificate  of  Documentation;  or 
Redocumentation." 

167.141    [CorrectadI 

23.  On  page  60276.  in  the  1st  column, 
in  S  67.141(a)(1),  "ApplicaUon  for  Initial 
Issue,  Exchange,  or  Replacement 
Certificate  of  Documentation;  or 
Redocumentation"  is  corrected  to  read 
"AppUcation  for  hiitial  Issue,  Exchange, 
or  Replacement  of  Certificate  of 
Documentation;  or  Redocumentation." 

167.143    [Corrected] 

24.  On  page  60276,  in  the  1st  column, 
in  S  67.143,  "Consent  of  Mortgagee  to 
Exchange  of  Certificate  of 
Documentation  or  Withdrawal  of 
Application  for  Documentation"  is 
corrected  to  read  "Application.  Consent, 
and  Approval  for  Withdrawal  of 
Application  for  Documentation  or 
Exchange  of  Certificate  of 
Documentation". 

f  67.145   [Corrected] 

25.  On  page  60276,  in  the  2nd 
column,  in  S  67.145(d),  "Abstract  of 
Title"  is  corrected  to  read  "General 
Index  or  Abstract  of  Title". 

167.165    [Conectad] 

26.  On  page  60277,  in  the  1st  column. 
in  S  67.165(a),  "paragraph  S  67.9(c)"  is 
corrected  to  read  "paragraph  (c)  of 
S67.9". 

167.173   [Corrected) 

27.  On  page  60278.  in  the  2nd 
column,  in  the  first  sentence  of  S  67.173. 
the  cross-reference  to  §  67.167  is 
corrected  to  refer  to  §  67.161. 

167.217   [Corradad] 

28.  On  page  60279,  in  the  3rd  column. 
in  S  67.21 7(aK3),  "replacement"  is 
conected  to  read  "Replaoement". 

f  67.217   [Conectad] 

29.  On  page  60280,  in  the  Ist  column, 
in  §67.217(aK4).  "Application,  Consent 
and  Approval"  is  corrected  to  read 
"Application,  Consent,  and  Approval" 

Subpart  Y— (Conrected] 

30.  On  page  60282.  in  the  3rd  column, 
"Subpart  Y— (Reserved]"  is  corrected  to 
read  "Subpart  Y— Fees". 

S  67.500    [Corrected] 

31.  On  page  60282.  in  the  3rd  coliunn, 
in  §  67.500(a).  "specifics"  is  corrected  to 
read  "specifies". 
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AppendU  A  to  Part  17— {Cocrededll 

32.  On  page  60284,  in  Appendix  A  to 
Part  67 — Ports  of  Documentation,  in  the 
entry  for  Houston,  TX,  the  line  under 
CG  district  served  which  reads  "Eighth 
District:  Texas  and  Mexico  only."  is 
corrected  to  read  "Eighth  District:  Texas 
and  New  Mexico  only.". 

Dated:  December  6. 1993. 
EX.  North. 

Captain.  U.S.  Coast  Guard,  Acting  Chief, 
Office  of  Marine  Safety,  Security  and 
Envinnmental  Protection. 
[FR  Doc  93-30386  Filed  12-10-93;  8:4S  am] 


FEDERAL  COMMUNICATIONS 
COMMraSION 

47CFRPart73 

PM  Docfcal  No.  M-ieZ:  DA  9»-14«2I 

Broadcast  Service;  Financial  Interest 
and  Syndication  Rule 

AGENCY:  Federal  Communications 

Commission. 

ACTION;  Final  rule;  confirmation  of 

effeefive  date. 

SUMMARY:  This  document  confirms  the 

effective  date  for  amendments  to 

$  73.661,  concerning  financial  interest 

and  syndication  reporting  rules  which 

were  published  at  58  FR  62547, 

November  29, 1993. 

EFFECTIVE  DATE:  The  regulations  are 

effective  December  29, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  E.  Horowitz,  Policy  and  Rules 

Division,  Mass  Media  Bureau  (202)  632- 

7792. 

SUPPl^MENTARY  MFORMATION: 

December  6, 1993. 

Financial  Interest  and  Syndication  Rule 
Reporting  Requirements  Efbctive  December 
29,1993 

On  September  23, 1993,  the  Commission 
adopted  aMemorandum  Opinion  and  Order 
(MO&O)  in  MM  Docket  No.  90-162,  FO:  93- 
45«  (released  Oct.  22, 1993),  58  FR  62547 
(Nov.  29. 1993).  This  MO&O,  inter  alia, 
amended  $  73.661  of  the  Ckimmission't  Rules 
(the  financial  interest  and  syndication  rule 
reporting  requirements).  In  the  MO&O,  we 
staled  that  the  amendments  to  §  73.661 
would  become  effective  30  days  after 
publication  in  the  Federal  Register  or  upon 
approval  by  the  Office  of  Management  and 
Budget  (0MB).  whichever  is  later.  OMB 
approved  the  amendments  on  November  22, 
1993  (OMB  Control  No.  3060-0479).  The 
MO&O  was  published  thereafter  in  the 
Foderal  Re^ster  on  November  29. 1993. 
Accordingly,  the  amendments  to  Section 
73.661,  as  promulgated  in  the  M060,  will 
become  effective  on  December  29, 1993. 


Federal  Communications  Commission. 

WilUaaF.Catoii. 

Acting  Secretary. 

|FR  Doc  93-30286  Filed  12-10-93;  8:45  am] 

■UMQ  COM  snt-01-M 


47CFRPart73 

pyiM  Dodwt  Na  S^-SOS;  RM-827(q 

Radio  Broadcasting  Sarvicas; 
Donalsonvilla,  QA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
271A  to  Donalsonville,  Georgia,  as  that 
community's  second  local  FM  service, 
at  the  request  of  Seminole-Decatur 
Radio  Company.  See  58  FR  39494,  July 
23, 1993.  Channel  271A  can  be  allotted 
to  Donalsonville  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  7.2  kilometers  (4.5  miles) 
northwest,  in  order  to  avoid  short- 
spacings  to  a  construction  permit  for 
Station  WWSG(FM).  Channel  271A, 
Sylvester,  Georgia,  and  the  licensed  site 
of  Station  WPHK(FM),  Channel  272A, 
Blountstown,  Florida.  The  coordinates 
for  Channel  271 A  at  Donalsonville  are 
North  Latitude  31-05-32  and  West 
Longitude  84-55-55.  With  this  action, 
this  proceeding  is  terminated. 
DATES:  Efi^ective  January  24, 1994.  The 
window  period  for  filing  applications 
for  Channel  271A  at  Donalsonville, 
Georgia,  will  open  on  January  25, 1994 
and  close  on  February  24, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Walls,  Mass  Media  Biueau, 
(202) 634-6530. 

8UPP1.EMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  93-205, 
adopted  November  3, 1993,  and  released 
December  8. 1993.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (room  239),  1919  M  Street,  NW., 
Washington,  DC  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors,  International  Transcription 
Service.  Inc..  (202)  857-3800. 1919  M 
Street,  NW..  room  246,  or  2100  M  SUeet, 
NW.,  Suite  140,  Washington,  DC  20037. 

List  of  Subfects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 


PART  73— {AMENDEQl 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154,  303. 

{7S.20ff' [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Georgia,  is  amended 
by  adding  Donalsonville.  Channel  271A. 

Federal  Communications  Commission. 
Victoria  M.  McCauley, 
Assistant  Chief.  Allocations  Branch,  Policy 
and  Bales  Division,  Mass  Media  Bureau. 

(FR  Doc.  93-30324  Filed  12-10-93;  8:45  ami 
'MUMQ  COM  ans-ei-M 


47  CFR  Part  73 

[MM  Docket  No.  93-138;  RM-8225] 

Radio  Broadcasting  Services;  Lahoma, 
OK 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Donald  W.  McCoy,  substitutes 
Channel  239C3  for  Channel  239A  at 
Lahoma,  Oklahoma,  and  modifies 
Station  KMKZ's  construction  permit  to 
specify  operation  on  the  higher  class 
channel.  Channel  239C3  can  be  allotted 
to  Lahoma  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  4.8  kilometers  (3  miles) 
northeast,  at  coordinates  North  Latitude 
36-25-00  and  West  Longitude  98-03- 
00.  to  accommodate  petitioner's  desired 
transmitter  site.  With  this  action,  this 
proceeding  is  terminated. 
EFFECTIVE  DATE:  January  24. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro.  Mass  Media  Bureau. 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Rei>ort 
and  Order.  MM  Docket  No.  93-138. 
adopted  November  4, 1993.  and  released 
December  8, 1993.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (room  239),  1919  M  Street,  NW., 
Washington,  DC  'The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
International  Transcription  Service, 
Inc.,  (202)  857-3800, 2100  M  Street, 
NW.,  Suite  140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 
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>ART73-[AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

I  Authority.  47  U.&C  154.  303. 

173.202    [Amended] 

I    2.  SecUon  73.202(b).  the  Table  of  FM 
jAllotments  imder  Oklahoma,  is 
amended  by  removing  Channel  239A 
and  adding  Chaimel  239C3  at  Lahoma. 

Federal  Communications  Conunission. 
Victoria  M.  MoCauley, 

Assistant  Chief,  Allocations  Branch,  Policy 
and  Bules  Division,  Mass  Media  Bureau. 
(FR  Doc.  93-30325  Filed  12-10-93;  8:45  am) 
HujNO  COM  sTii-ei-ai 


47  CFR  Part  73 

(MM  Docket  Na  93-122;  RM-8216,  RM- 
8300] 

Radio  Broadcasting  Services; 
Clartcrange  and  Monterey,  TN 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  New  Hope  Radio  (RM-8300), 
allots  Channel  284A  to  Monterey. 
Teimessee.  Channel  284A  can  be 
allotted  to  Monterey  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  14.6  kilometers  (9.0  miles) 
northeast  in  order  to  avoid  a  short- 
spacing  to  Station  WSGM-FM,  Channel 
2B4A,  Coahnont,  Tennessee.  The 
coordinates  for  the  allotment  of  Channel 
284 A  at  Monterey  are  36-15-29  and  85- 
10-48.  The  proposal  filed  by  New  Radio 
{RM-8216).  see  58  FR  31184.  June  1, 
1993,  requesting  the  allotment  of 
Channel  284A  to  Clarkrange.  Tennessee, 
is  denied  because  Clartcrange  is  not  a 
community  for  allotment  purposes. 
With  this  action,  this  proceeding  is 
terminated. 

DATES:  Effiective  January  24, 1994.  The 
window  period  for  filing  applications 
will  open  on  January  25, 1994,  and  close 
on  February  24, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  Blumenthal.  Mass  Media 
Bureau.  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  93-122, 
adopted  November  3, 1993,  and  released 
December  8. 1993.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (room  239).  1919  M  Street,  NW., 
Washington,  DC  The  complete  text  of 


this  decision  may  also  be  purdiased 
from  the  Conmiission's  copy  contractor, 
ITS.  Inc.,  (202)  857-3800.  2100  M 
Street.  NW.,  Suite  140.  Washington,  DC 
20037. 

Ust  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— (AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  VS.C  154, 303. 

f  73.202   [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Tennessee,  is 
amended  by  adding  Monterey,  Channel 
284A. 

Federal  Communications  Commission. 
Victoria  M.  MoCudsjr, 

Assistant  Chief.  Allocations  Branch,  Pdicy 
and  Rules  Division,  Mass  Media  Bureau. 
[FR  Doc.  93-30328  Filed  12-10-93;  6:45  am) 
BiLUNO  coof  •ns-at-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  216 

[Dociwt  Na  931109-3300;  LD.  110293AI 

Taldng  and  Importing  of  Marine 
Mammals;  Waiver  of  the  Moratorium 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Final  rule;  technical 
amendment. 

summary:  NMFS  issues  this  final  rule  to 
remove  expired  and  duplicative 
regulations  governing  the  return  of 
marine  mammal  management  to  states. 
This  rule  is  to  provide  uniform  and 
updated  regulations. 
EFFECTIVE  DATE:  This  rule  is  effective  on 
December  13, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  R.  HoUingshead,  fishery 
biologist.  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service,  1335 
East  West  Highway,  Silver  Spring,  MD 
20910. 

SUPPI.EMENTARY  INFORMATION:  On 
January  15, 1974  (39  FR  1851),  NMFS 
promulgated  implementing  regulations 
governing  the  taking  and  importing  of 
marine  mammals.  Included  in  this 


rulemaking  at  50  CFR  216.4,  were 
provisions  concerning  state  laws  and 
regulations? On  August  31. 1976  (41  FR 
36659),  NMFS  promulgated  addiUonal 
regulations  estwlishing  a  new  subpart  H 
to  part  216  that  implemented  a 
procedure  for  the  review  and  approval 
of  state  laws  and  regulations  governing 
the  taking  and  importing  of  marine 
mammals  (i.e.,  return  of  management 
authority).  Subpart  H  was  subsequently 
removed  on  May  6. 1983  (48  FR  20614) 
when  new  regulations  governing  the 
transfer  of  marine  mammals 
management  were  promulgated  in  part 
403  of  title  50. 

In  the  1976  rulemaking,  an  error  was 
made  that  left  duplicative  and 
unnecessary  regulatory  text  The 
preamble  to  the  1976  regulations  stated 
that:  "Section  216.4(a)  is  retained  and 
§  216.4(b)  is  replaced  by  a  cross- 
reference  to  Subpart  H.  All  other 
paragraphs  of  §  216.4  are  deleted  since 
they  are  duplicated  in  §  216.103." 
However,  these  paragraphs  were 
inadvertently  not  deleted  from  %  216.4. 
In  addition,  because  subpart  H  to  part 
216  has  now  been  replaoed  by  part  403. 
the  cross  reference  to  subpart  H  is  no 
longer  appropriate. 

On  January  11. 1979  (44  FR  2547), 
NMFS  promulgated  regulations  at 
subpart  I  of  50  CFR  part  216  governing 
the  waiver  of  the  moratorium  on  taking 
marine  mammals  for  the  State  of  Alaska. 
The  preamble  to  these  regulations  noted 
that  the  provisions  of  subpart  I  would 
become  effective  when  the 
Administrator,  NOAA,  determines  (in 
accordance  with  section  109(a)(2)  of  the 
Marine  Mammal  Protection  Act  of  1972 
(MMPA),  and  50  CFR  part  216.  subpart 
H)  that  Alaskan  laws  and  regulations  are 
consistent  with  the  MMPA.  (It  should  be 
noted  that  as  a  resuh  of  the  1981 
amendments  to  MMPA,  section 
109(a)(2)  was  renumbered  as  section 
109(b)(1)).  As  that  determination  has 
never  been  made,  and  because  the 
conditions  under  which  the  original 
waiver  request  was  submitted  no  longer 
exist,  these  regulations  are  considered 
invalid  and  are  hereby  removed. 

Classification 

This  technical  amendment  is  issued 
as  a  final  rule  under  50  CFR  part  216 
and  complies  «vith  E.0. 12866.  Because 
this  rule  only  removes  duplicative, 
unnecessary  and  outdated  text,  the 
Assistant  Administrator  for  Fisheries, 
NOAA,  under  section  553  (b)(B)  and  (d) 
of  the  Administrative  Procedure  Act  (5 
U.S.C.  555  et  seq.),  for  good  cause  finds 
that  it  is  imnecessary  to  provide  notice 
and  public  comment  on  this  rule,  or  to 
delay  for  30  days  its  effective  date. 
Because  this  rule  is  being  issued 
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without  prior  public  comment,  a 
regulatory  flexibility  analysis  is  not 
required  under  the  Regulatory 
Flexibility  Act,  and  none  has  been 
prepared.  This  final  rule  is  expected  to 
result  in  no  economic  costs  to  the 
public 

This  action  is  categorically  excluded 
from  the  requirement  to  prepare  an 
environmental  assessment  by  section 
6.02b.3(b)(ii)(aa)  of  NOAA 
Administrative  order  216-6  as  revised. 

This  final  rule  does  not  contain  a 
collection-of-information  requirement 
for  purposes  of  the  Paperwork 
Recluction  Act. 

This  final  rule  does  not  contain 
policies  with  federalism  implications 
sufficient  to  warrant  preparation  of  a 
federalism  assessment  under  E.O. 
12612. 

This  rule  does  not  directly  affect  the 
coastal  zone  of  any  state  with  an 
approved  coastal  zone  management 
program. 

List  of  Subjects  in  50  CFR  Part  216 

Administrative  practice  and 
procedure,  Imports,  Indians,  Marine 
mammals.  Penalties.  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Dated:  December  7, 1993. 
Nancy  Foster, 

Deputy  Assistant  Administrator  for  Fisheries, 
Nationa]  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  216  is  amended 
as  follows: 

PART  216— TAKING  AND  IMPORTING 
OF  MARINE  MAMMALS 

1.  The  authority  citation  for  part  216 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1361  et  seq..  unless 
otherwise  noted. 

2.  In  S  216.4.  paragraphs  (b)(1) 
through  (h)  are  removed  and  paragraph 
(b)  introductory  text  is  revised  to  read 
as  follows: 

f  21 M   Other  laws  and  regulations. 

(b)  State  laws  or  regulations.  See  part 
403  of  this  chapter. 

3.  In  part  216.  §§  216.110  through 
216.113  (subpart  I)  are  removed. 

(PR  Doc  93-30346  Filed  12-10-93;  6:45  am] 
BHJJNQ  COOC  Mie-2»4I 


50  CFR  Part  625 

[Doclwt  Na  921230-3020;  LD.  112603q 

Summer  Flounder  Fishery 

AQENCV:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notification  of  commercial 

quota  harvest. 

SUMMARY:  NMFS  issues  this  notification 
to  announce  that  the  summer  flounder 
commercial  quotas  available  to  the 
States  of  New  Jersey  and  Maryland  have 
been  harvested.  Vessels  issued  a  Federal 
fisheries  permit  for  the  summer 
flounder  fishery  may  no  longer  land 
summer  flounder  in  the  States  of  New 
Jersey  or  Maryland  for  the  remainder  of 
calendar  year  1993.  Regulations 
governing  the  Fishery  Management  Plan 
for  the  Sunyner  Flounder  Fishery  (FMP) 
require  publication  of  this  notice  to 
advise  the  States  of  New  Jersey  and 
Maryland  that  their  quotas  have  been 
harvested  and  to  advise  vessel  and 
dealer  permit  holders  that  no 
commercial  quota  is  available  for 
landing  summer  flounder  in  either 
State. 

EFFECTIVE  DATE:  December  10, 1993 
through  December  31. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Haimah  Goodale.  506-281-9101. 
SUPPLEMENTARY  INFORMATION: 
Regulations  governing  the  FMP  are 
found  at  50  CFR  part  625  (December  4, 
1992.  57  FR  57358).  The  regulations 
require  annual  S{)ecification  of  a 
commercial  quota  that  is  apportioned 
among  the  coastal  states  from  North 
Carolina  through  Maine.  The  process  to 
set  the  annual  commercial  quota  and  the 
percent  allocated  to  each  state  are 
described  in  §  625.20. 

The  commercial  quota  for  summer 
flounder  for  the  1993  calendar  year  is 
set  equal  to  12.35  million  pounds  (5.6 
million  kg)  (January  22, 1993,  58  FR 
5658).  The  quota  allocated  to  vessels 
landing  siunmer  flounder  in  New  Jersey 
is  currently  2,073.354  pounds  (940,467 
kg)  (November  23, 1993;  58  FR  224);  and 
251,829  pound  (114.228  kg)  in 
Maryland. 

Section  625.21(c)  requires  the 
Regional  Director,  Northeast  Region. 
NMFS  (Regional  Director),  to  monitor 


state  commercial  quotas  based  on  dealer 
reports  and  other  available  information, 
and  to  determine  the  date  when  a  state 
commercial  quota  will  be  harvested. 
The  Regional  Director  is  further 
required  to  publish  a  notice  in  the 
Federallfegister  advising  a  state  and 
notifying  Federal  vessel  and  dealer 
permit  holders  that,  effective  upon  a 
specific  date,  the  state's  commercial 
quota  has  been  harvested  and  no 
commercial  quota  is  available  for 
landing  summer  flounder  in  that  state. 

The  Regional  Director  has 
determined,  based  on  dealer  reports  and 
other  available  information,  that  the 
New  Jersey  and  Maryland  commercial 
quotas  will  be  harvested  by  the  effective 
date  of  this  notification.  The  regulations 
at  §  625.4(a)(3)  provide  that  Federal 
permit  holders  agree  as  a  condition  of 
the  permit  not  to  land  summer  flounder 
in  any  state  that  the  Regional  Director 
has  determined  no  longer  has 
commercial  quota  available.  Therefore, 
further  landings  in  that  state  by 
Federally  permitted  vessels  are 
prohibited  for  the  remainder  of  the  1993 
calendar  year,  unless  a  notification  of 
additional  quota  availability  is 
published  in  the  Federal  Register. 
Federally  permitted  dealers  are  advised 
that  they  may  not  purchase  summer 
flounder  from  Federally  permitted 
vessels  that  land  in  New  Jersey  or 
Maryland,  for  the  remainder  of  the 
calendar  year. 

Classification 

This  action  is  required  by  50  CFR  part 
625. 

Authority:  16  U.S.C.  1801  et  seq. 

List  of  Subjects  in  50  CFR  Part  625 

Fisheries,  reporting  and 
recordkeeping  requirements. 

Dated:  December  7, 1993. 
David  S.  Crestin. 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  93-30307  Filed  12-10-93;  8:45  am) 
8ILUN6  CODE  SSIO-tt-M 


65135 


Proposed  Rules 


Federal  Rcgisler 
Vol.  58.  Na  237 

Monday,  December  13,  1993 


This  section  o(  ttie  FEDERAL  REGISTER 
contains  notices  to  the  public  of  tt«  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  tt>ese  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  makirtg  prior  to  the  adoption  of  the  final 
mies. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7CFRPart1007 


[DA-04-04] 

Milk  in  the  Georgia  Marketirtg  Area; 
Notice  of  Proposed  Suspension  of 
Certain  Provisions  of  the  Order 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Proposed  suspension  of  rule. 

SUMMARY:  This  document  invites  written 
comments  on  a  proposal  to  suspend  for 
the  months  of  July  and  August  1994 
provisions  of  the  Georgia  Federal  milk 
marketing  order  that  provide  for 
payments  to  producers  on  the  basis  of 
a  base  and  excess  payment  plan. 

DATES:  Comments  are  due  no  later  than 
January  12, 1994. 

ADDRESSES:  Comments  (two  copies) 
should  be  filed  with  the  USDA/AMS/ 
Dairy  EKvision,  Order  Formulation 
Branch,  Room  2968,  South  Building, 
P.O.  Box  96456,  Washington,  DC  20090- 
6456. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  Memoli,  Marketing  Specialist. 
USDA/AMSADairy  Division,  Order 
Formulation  Branch,  Room  2968,  South 
Building.  P.O.  Box  96456,  Washington, 
DC  20090-6456,  (202)  690-1932. 
SUPPLEMENTARY  INFORMATION:  This 
notice  of  proposed  suspension  is  issued 
pursuant  to  the  provisions  of  the 
Agricultiual  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C  601-674) 
(the  Act). 

The  Regulatory  Flexibility  Act  (5 
U.S.C  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  proposed  action 
would  not  have  a  significant  economic 
ini{>act  on  a  substantial  number  of  small 
entities.  This  action  will  encourage  milk 
production  during  the  months  of  July 


and  August,  which  are  months  of 
declining  milk  production. 

The  Department  is  issuing  this 
proposed  rule  in  conformance  with 
Executive  Order  12866. 

This  proposed  suspension  has  been 
reviewed  under  Executive  Order  12778. 
Qvil  Justice  Reform.  This  action  is  not 
intended  to  have  a  retroactive  effect  If 
adopted,  this  proposed  action  will  not 
preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
the  rule. 

The  Agricultural  Marketing 
Agreement  Act  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  §  608c(15)(A)  of  the  Act, 
any  handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  tfilt 
the  order,  any  provisions  of  the  order, 
or  any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  from  the  order. 
A  handler  is  afforded  the  opportunity 
for  a  hearing  on  the  petition.  After  a 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  its  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  the  date 
of  the  entry  of  the  ruling. 

Notice  is  hereby  given  that,  pursuant 
to  the  provisions  of  the  Act,  the 
suspension  of  the  following  provisions 
of  the  order  regulating  the  handling  of 
milk  in  the  Georgia  marketing  area  is 
being  considered  for  the  months  of  July 
and  August  1994: 

1.  In  §1007.32,  paragraph  (a). 

2.  In  §  1007.61  (a),  the  words  "of 
September  through  January". 

3.  In  §  1007.61,  paragraph  (b). 

All  persons  who  want  to  send  vmtten 
data,  views  or  arguments  about  the 
proposed  suspension  should  send  two 
copies  of  them  to  the  USDA/AMS/Dairy 
Division.  Order  Formulation  Branch. 
Room  2968,  South  Building,  P.O.  Box 
96456.  Washington^  DC  20090-6456.  by 
the  30th  day  after  publication  of  this 
notice  in  the  Federal  Register. 

The  comments  that  are  sent  will  be 
made  available  for  public  inspection  in 
the  Dairy  Division  during  normal 
business  hours  (7  CFR  1.27(b)). 


Statement  of  Consideration 

The  proposed  suspension  would 
make  inoperative  the  requirement  that 

Eroducers  be  paid  on  the  basis  of  the 
ase  and  excess  plan  for  the  months  of 
July  and  August  1994.  The  proposal  was 
submitted  by  Carolina/Virginia  Milk 
Producers  Association,  Inc.,  Dairymen, 
Inc.,  and  Southern  Milk  Sales.  Inc. 
These  cooperative  associations  have  a 
substantial  amount  of  milk  pooled  on 
the  Georgia  milk  market.  In  support  of 
their  proposal,  the  cooperative 
associations  state  that  the  suspension  is 
needed  because  in  recent  years  milk  in 
this  area  has  been  in  short  supply 
during  July  and  August.  Without  the 
suspension,  the  cooperatives  contend 
the  market's  base  and  excess  plan  would 
discourage  production  in  those  months. 
They  further  state  that  it  is  necessary  to 
take  this  action  well  before  the  proposed 
suspension  takes  effect  to  address  the 
desire  of  individual  dairy  farmers  to 
have  knowledge  of  the  base  payment 
period  prior  to  any  base  purchases. 

List  of  Subjects  in  7  CFR  Part  1007 

Milk  marketing  orders. 
The  authority  citation  for  7  CFR  part 
1007  continues  to  read  as  follows: 

Authority:  Sees.  1-19, 48  Stat  31,  as 
amended;  7  U.S.C  601-674. 

Dated:  December  7, 1993. 
Lon  Hatamiya, 
Administrator. 
[FR  Doc.  93-30296  Filed  12-10-93;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Parts  141  and  142 
RIN  151&-AB21 

Prefiling  of  Entry  Documentation 

AGENCY:  U.S.  Customs  Service, 

Department  of  the  Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  proposes  to 
amend  the  Customs  Regulations  to  limit 
the  privilege  of  prefiling  entry 
documentation.  The  purpose  of  these 
proposals  is  twofold.  The  proposals  are 
intended  to  eliminate  a  window  of 
enforcement  vulnerability  which  exists 
when  selectivity  results  are  released 
before  shipments  are  loaded  at  the 
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foreign  port  of  export.  If  adopted,  the 
proposals  also  will  provide  incentive  for 
carriers  to  automate. 
DATES:  Comments  must  be  received  on 
or  before  February  11. 1994. 
ADDRESSES:  Written  comments 
(preferably  in  triplicate)  may  be 
addressed  to  the  Regulations  Branch, 
U.S.  Customs  Service.  Franklin  Court, 
1301  Constitution  Avenue  NW.. 
Washington,  DC  20229  and  may  be 
inspected  at  Franklin  Court,  1099  14th 
Street  NW.,  Washington,  DC. 
FOR  RIRTHER  MFORMATION  CONTACT: 
Ernest  Cunningham.  Office  of 
Inspection  and  Control.  (202)  927-0167. 

SUPPLEMENTARY  INFORMATION: 

Background 

Generally,  merchandise  for  which 
entry  is  required  shall  be  entered  by  the 
consignee  within  5  working  days  after 
the  entry  of  the  importing  vessel  or 
aircraft,  report  of  the  vehicle,  or  arrival 
at  the  port  of  destination  in  the  case  of 
merchandise  transported  in  bond.  After 
the  merchandise  is  entered.  Customs 
generally  determines,  after  examining 
the  entry  documentation,  whether  the 
merchandise  merits  examination  and 
whether  to  release  the  merchandise. 

Pursuant  to  section  142.2(b).  Customs 
RegulaUons  (19  CFR  142.2(b)),  Customs 
has  permitted  entry  documentation  to 
be  submitted  before  the  merchandise 
arrives  within  the  limits  of  the  port 
where  the  entry  is  to  be  made.  This  is 
called  profiling.  In  these  cases.  Customs 
reviews  the  submitted  documentation 
and  determines  whether  the 
merchandise  is  releasable  even  before 
the  merchandise  arrives.  The 
merchandise  is  actually  released  at  the 
time  it  arrives  within  the  port  limits. 
Currently  any  filer  may  prefile  entries 
arriving  on  any  carrier. 

The  advantage  of  prefiling  is  that 
before  the  merchandise  actually  arrives, 
the  carrier  is  able,  by  receiving  a 
provisional  release  by  Customs,  to  make 
decisions  on  staging  the  cargo,  and  the 
importer  is  enabled  to  arrange  for 
examination  or  release  and  further 
distribution  of  the  merchandise. 

On  November  6, 1991,  in  a  document 
published  in  the  Federal  Register  (56 
FR  56608).  Customs  announced  in  an 
Advance  Notice  of  Proposed 
Rulemaking  that  it  was  considering 
amending  the  Customs  Regulations  to 
limit  prefiling  privileges  to  entries  filed 
by  entry  filers  who  are  participants  in 
the  Automated  Broker  Interfiace  (ABI) 
and  to  entries  filed  by  non-ABI  entry 
filers  for  merchandise  that  is 
transported  on  carriers  that  are 
participants  in  the  Automated  Manifest 
System  (AMS).  The  dociunent  further 


gave  advance  notice  that  if  the  proposal 
is  adopted,  within  6  months  of  its 
adoption,  selectivity  results 
(determination  whether  a  general  or 
intensive  examination  of  merchandise  is 
necessary)  will  be  released  prior  to 
carriers'  arrival  only  to  entry  filers 
whose  merchandise  is  transported  on 
carriers  that  are  participants  in  AMS. 
This  would  meen.  in  effect,  that  while 
entry  filers  who  are  participants  in  ABI 
may  continue  to  prefile,  provisional 
releases  will  only  be  issued  by  Customs 
for  merchandise  transported  on  AMS 
carriers. 

It  should  be  noted  that  no  regulatory 
change  is  necessary  to  implement 
Customs  proposed  action  to  release 
selectivity  results  prior  to  carriers' 
arrival  only  to  entry  filers  whose 
merchandise  is  transported  on  carriers 
that  are  participants  in  AMS.  It  is  solely 
within  Customs  enforcement  discretion 
to  determine  when  imported 
merchandise  should  be  released. 

The  purposes  of  these  actions  would 
be  to  provide  incentive  for  carriers  to 
automate  as  well  as  to  improve 
enforcement  by  eliminating  a  window  of 
vulnerability  which  currently  exists 
when  selectivity  results  are  released 
before  shipments  are  loaded  at  the 
foreign  port  of  export.  In  addition, 
limiting  prefihng  privileges  to 
automated  carriers  and  brokers  would 
make  Customs  more  efficient.  There 
would  be  less  keystroking,  less  manual 
tracking  and  less  paper  releases 
required. 

The  Advance  Notice  of  Proposed 
Rulemaking  solicited  comments.  Thirty- 
six  letters  wet«  received,  many  of  them 
setting  forth  similar  comments.  A 
discussion  of  the  comments  follows. 

Disciusion  ofConunents 

Comment:  Although  Customs  states 


that  participation  in  AMS  is  voluntary, 
it  is  forcing  carriers  to  automate. 

Response:  Participation  in  AMS  is 
voluntary;  however.  Customs  obviously 
would  greatly  prefer  total  participation. 
Customs  has  stated  that  its  goal  is  to 
accept  only  electronically  transmitted- 
cargo  manifests  via  AMS  by  1996.  While 
each  carrier  must  determine  on  its  own 
whether  it  wishes  to  participate. 
Customs  will  continue  to  provide 
incentives  for  automating.  Customs  is 
proceeding  with  a  variety  of  statutory 
and  regulatory  changes  that  will  provide 
the  needed  legal  mechanisms  for 
electronic  data  exchange  and  continues 
to  develop  incentives  to  encourage 
automation.  Customs  believes  that 
limiting  the  privilege  of  prearrival 
notifications  to  those  shipments  carried 
by  automated  carriers  is  a  legitimate  tool 
to  encourage  automation. 


Comment:  Customs  originally  used 
the  prefiling  privilege  as  an  incentive  to 
get  Customs  brokers  to  invest  in  ABI. 
Taking  away  this  privilege  is  unfair  as 
ABI  filers  have  no  control  over  whether 
a  carrier  )^s  AMS. 

Response:  ABI  brokers  will  still  be 
able  to  prefile  entries  via  ABI.  This 
privilege  is  not  being  taken  away.  This 
proposal  will  limit  prefiling  of  entry 
documentation  to  ABI  entries  and  those 
non-ABI  entries  which  are  filed  against 
shipments  being  carried  by  AMS 
carriers  or  Air  AMS  Express 
Consignment  Module  {>articipants. 
Results  of  cargo  selectivity  processing 
will  only  be  released  before  arrival 
when  the  shipment  is  reported  in  AMS. 
Although  brokers  may  prefile  entries 
electronically  for  shipments  not 
reported  in  AMS,  results  will  not  be 
returned  to  the  broker  or  carrier  until 
the  conveyance  carrying  the  shipment 
has  arrived.  While  Customs  expects  that 
this  proposal  will  provide  strong 
incentive  for  carrier  automation,  this 
proposal  is  also  intended  to  eliminate  a 
window  of  vuhierability  which 
currently  exists  when  selectivity  results 
are  released  before  shi  pments  are  loaded 
at  the  foreign  port  of  export.  Customs 
will  provide  selectivity  results  to  the 
trade  as  soon  as  it  is  reasonably  sure 
that  the  shipment  cannot  be 
manipulated.  AMS  enables  Customs  to 
do  this  prior  to  arrival  due  to  the  fact 
that  manifest  data  is  provided  to 
Customs  before  the  freight  arrives.  For 
non-AMS  carriers.  Customs  first 
receives  notice  of  the  actual  importation 
of  a  shipment  when  the  paper  manifest 
is  presented  to  Customs  after  arrival. 
These  timeframe  differences  are  the 
.  primary  reason  why  selectivity  results 
will  be  delayed  for  shipments  arriving 
on  non-AMS  carriers  under  this 
proposal. 

Comment:  Customs  is  proposing  to 
create  an  administrative  nightmare  for 
itself  and  its  constituency  by  having  to 
distinguish  merchandise  that  is  entered 
by  an  ABI  participant  from  that  which 
is  entered  by  a  non-ABI  participant  and 
merchandise  that  is  carried  by  an  AMS 
carrier  from  that  which  is  carried  by  a 
non-AMS  carrier. 

Response:  Customs  believes  that  the 
distinctions  that  are  proposed  for 
determining  which  entries  may  be 
prefiled  can  be  implemented  through 
programming  changes,  and  that  there 
would  be  no  ensuing  administrative 
nightmare.  Further,  if  there  is  any 
disruption  of  administrative  procediu^s 
caused  by  this  proposal,  the  long-term 
benefits  of  automation  will  vastly 
outweigh  the  short-term  costs  of  any 
disruption.  Customs  firmly  believes  that 
only  throu^  automation  will  Customs 


be  able  to  meet  the  reality  of  iiun«ased 
workload  with  static  resources.  Only 
through  AMS  will  Customs  evidently 
and  efliectively  be  able  to  meet  its 
mission  of  enforcing  laws  and 
regulations  while  facilitating  the 
movement  of  cargo. 

Comment:  The  6  months  notice 
proposed  in  the  advance  notice  between 
when  prefiling  will  be  permitted  for 
merchandise  not  carried  on  AMS 
participating  carriers  that  is  entered  by 
ABI  brokers  and  when  selectivity  results 
^  no  longer  will  be  released  to  ABI 
brokers  when  merchandise  is  carried  on 
carriers  that  are  not  participants  in  AMS 
is  not  sufficient  notice  for  carriers  and 
importers  to  automate.  Most  firms  will 
not  make  the  required  investment  to 
automate  until  the  rule  is  adopted.  A  24- 
month  postponement  to  develop 
effective  air  manifest  options  in 
software  and  more  cost  elective  service 
centers  is  su^ested. 

Response:  Customs  believes  that 
postponement  would  serve  no  purpose 
as  one  can  always  hope  for  more  cost 
effective  measures  to  be  available  in  the 
future.  By  publishing  an  advance  notice 
and  a  notice.  Customs  believes  it  is 
giving  carriers  and  importers  an 
adequate  heads-up. 

Comment:  The  cost  of  automation 
through  direct  interface  and  software 
packages  is  prohibitive.  It  is  suggested 
that  due  to  cost,  carriers  send  their 
manifests  to  Customs  or  to  a  port 
authority  for  input  for  a  fee. 

Response:  Customs  has  no  control 
over  the  cost  of  automation.  Cost  is 
determined  by  the  method  of  interface 
chosen  by  the  participant.  The  cost  of 
direct  interface  is  determined  in  part  by 
the  level  of  automation  of  the 
participant.  The  cost  of  software 
packages  is  determined  by  the  software 
vendors.  It  should  be  noted,  however, 
that  Customs  is  always  looking  for  ways 
to  encourage  automation.  Accordingly, 
Customs  has  developed  alternate  means 
of  communications  such  as  direct 
interface  on  a  dedicated  LU  6.2  protocol 
line,  network  interface  on  a  dedicated 
LU  6.2  protocol  line,  direct  interface  on 
an  LU  6.2  dial-up,  and  direct  interface 
on  a  remote  job  entry  dial-up.  Also, 
along  the  lines  of  the  suggestion  that 
carries  send  manifests  to  Customs  or 
port  authorities  for  input  for  a  fee, 
Customs  does  allow  the  use  of  service 
centers  which  permit  users  to  share  the 
costs  of  ACS/ AMS  interface.  In 
addition,  Customs  is  exploring  the 
possibility  of  developing  public  use 
terminals  for  those  carriers  who  do  not 
automate  or  choose  not  to  use  a  service 
center.  Customs  agrees  that  the  cost  of 
automation  may  appear  high  in  the 
short  term,  but  believes  that  in  the  long 


term,  the  costs  will  be  worth  it.  To 

Earaphrase  an  old  adage.  Customs 
elieves  that  when  considering  the  costs 
of  automation,  one  should  not  be  penny- 
wise  and  pound  foolish. 

Comment:  If  Customs  desires  to 
induce  more  carriers  to  participate  in 
AMS,  any  proposal  toward  this  end 
should  confine  its  impact  to  the  carriers, 
each  of  which  bears  ultimate- 
responsibility  for  its  decision  to 
automate,  and  not  to  the  release  of  the 
cargo,  which  affects  the  broker  and  the 
importer. 

Response:  If  the  importation  process 
were  clearly  departmentalized.  Customs 
would  be  able  to  create  incentives  for 
carriers  to  automate  that  would  not 
affect  other  parties.  However,  in  the  real 
world,  all  aspects  of  the  importation 
process  are  interrelated.  If  prefiling 
privileges  were  to  continue  to  be 
granted  to  ABI  brokers  when 
merchandise  is  carried  on  carriers  not 

ftarticipating  in  AMS,  there  would  be 
ittle  incentive  for  those  carriers  to 
automate.  Customs  ultimate  goal  is  to 
encourage  as  much  automation  as 
possible  in  the  import  arena,  and  to 
offer  incentives  to  parties  whose  entire 
transactions  are  automated. 

Comment:  The  goal  of  Customs 
advance  notice  will  not  be  achieved 
because  the  selection  of  a  carrier  will 
not  be  determined  by  whether  or  not  the 
carrier  is  an  AMS  piarticipant.  The 
primary  factors  in  determining  what 
carrier  to  use  is  the  freight  forwarder 
chosen,  the  freight  rate  quoted,  and  the 
speed  of  delivery  to  the  U.S.  « 

Response:  Customs  is  expecting  that 
the  advantages  that  derive  from  prefiling 
will  encourage  importers  to  include 
AMS  participation  in  the  equation  when 
determining  what  carrier  to  use. 

Comment:  Customs  should  seek  to 
add  participants  to  its  automated 
systems  by  making  the  programs 
attractive  and  not  by  punitive  action. 
Incentives  may  be  in  order,  but  accepted 
practices,  such  as  allowing  prefiling  for 
all,  should  not  be  changed. 

Response:  Any  incentive  that  Customs 
develops  to  make  a  program  attractive 
would  ultimately  give  an  advantage  to 
one  party  over  another,  that  is  the 
nature  of  an  incentive.  Customs  does 
not  perceive  its  proposal  as  punitive;  it 
perceives  it  as  a  method  within  its 
decision  to  encourage  automation.  As 
stated  previously,  prefiling  is  a 
privilege.  Customs  has  been  very 
generous  in  granting  the  privilege  in  the 
past  and  one  could  ai^e  that  the 
advantages  of  prefiling  have  been  taken 
for  granted  by  many  entry  filers. 
Customs  has  determined  that  its  ability 
to  grant  or  withhold  prefiling  privileges 
is  a  powerful  incentive  to  encourage 


automation  and  that  it  is  within 
Customs  discretion,  by  following 
rulemaking  procedure,  to  establish  new 
criteria  for  the  granting  of  the  prefiling 
privilege. 

Comment:  A  limited  exception  should 
be  made  to  the  advance  notice  to  permit 
prefiling  of  import  documents  by 
importers  of  self-propelled  aircraft  and 
parts  needed  to  support  aircraft  on  the 
ground  (AOG)  even  though  such 
importations  do  not  involve 
participation  in  AMS  or  ABI. 

Response:  It  is  not  Customs  goal  to 
develop  a  rule  with  exceptions.  Customs 
is  proposing  to  allow  prefiling  privileges 
based  on  whether  a  conveyance  is  on 
AMS.  Customs  believes  that  it  would  be 
opening  Pandora's  box  and  would  create 
an  administrative  nightmare  if  it  were  to 
recognize  specific  types  of  cargo  as 
being  exempt  from  its  prefiling 
limitation. 

Comment:  The  4-hour  deadline  for 
AMS  filing  by  all  parties  is  a  very  strong 
deterrent  for  forwarders  who  would  be 
required  to  staff  offices  at  premium  pay 
during  nighttime  hours  to  ensure  that  an 
AMS  filing  was  timely  for  air  freighter 
arrivals. 

Response:  This  issue  was  raised  by  15 
commenters.  which  surprised  Customs 
because  there  was  no  mention  in  the 
advance  notice  of  any  4-hour  deadline. 
In  fact,  there  is  no  4-hour  deadline  to 
supply  or  change  manifest  information. 
Customs  can  receive  updated  manifest 
data  anytime  prior  to  or  after  the  arrival 
of  a  conveyance.  If,  however,  there  is 
updated  information.  Customs  requires 
the  information  in  a  different  format 
with  the  reason  for  the  update  given. 

Comment:  The  proposal  is 
inconsistent  in  its  references  to  filing 
privileges.  Customs  alternately  refers  to 
ABI  filers  and  AMS  filers,  ABI  filers  or 
AMS  filers,  and  AMS  filers  only  as 
being  subject  to  the  proposal. 

Response:  Eleven  comments  were 
received  that  noted  this  apparent 
inconsistency.  Yet.  upon  rereading  the 
advance  notice  or  proposed  rulemaking, 
we  fail  to  see  any  reference  to  or  use  of 
the  term  "AMS  filer."  The  advance 
notice  and  this  notice  discuss  that  those 
who  will  be  entitled  to  prefile  are  entry 
filers  who  are  participants  in  the 
Automated  Broker  Interface,  regardless 
of  whether  the  merchandise  being 
entered  is  transported  on  a  carrier 
which  is  a  participant  in  AMS.  and 
entry  filers  who  file  entries  manually  for 
merchandise  which  is  being  transported 
on  carriers  that  are  participants  in  AMS. 
If  this  proposal  is  adopted,  within  6 
months  ahhr  its  adoption,  prefiling  will 
still  be  permitted  for  both  of  these  types 
of  entry  filers;  however,  selectivity 
results  will  be  released  prior  to  carriers' 
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arrival  only  to  entry  filets  whose 
merchandise  is  transported  on  carriers 
that  are  participants  in  MAS. 

Ck)mment:  The  proposal  should  be 
modified  to  recognize  that  AMS 
transmissions  through  the  Express 
Consignment  Module  of  Air  AMS  will 
be  accepted  for  purposes  of  prefiling 
entry  documentation  and  obtaining 
express  clearance  status  regardless  of 
the  AMS  status  of  the  actual  carrier. 

Response:  Customs  agrees.  Customs 
does  not  intend  to  affect  the  express 
consignment  module  of  Air  AMS  either 
through  the  proposed  amendment  or  by 
withholding  selectivity  results  until  a 
carrier's  arrival  if  there  is  an  AMS 
transmission  through  the  Express 
Consignment  Module  of  Air  AMS 
regarding  that  carrier.  Express 
consignment  facilities,  pursuant  to  Part 
128  of  the  Customs  Regulations,  may 
process  and  receive  pre-arrival 
notifications  regardless  of  whether  the 
carrier  is  an  AMS  participant. 
Accordingly,  this  modification  is 
referenced  in  the  regulatory  language 
that  is  proposed  below. 

Comment:  If  the  proposal  is  adopted, 
it  will  delay  cargo,  disrupt  carrier 
op>eratk>ns.  and  interfere  with  normal 
competition  between  carriers  and  ports. 
Further,  the  proposal  would  negatively 
impact  bulk  trade  as  well  as  many  small 
general  cargo  carriers  as  agents  of  such 
carriers  as  bulk  cargo  and  oil  vessels  do 
not  have  the  resources  in  which  to 
automate. 

Response:  Customs  is  aware  that  the 
proposal  may  disrupt  the  operations  of 
non-automated  carriers  and  entry  filers 
who  elect  to  use  these  carriers  to 
transport  their  merchandise.  However, 
after  considering  future  workload 
increases  and  a  presumably  static 
workforce.  Customs  must  make  changes 
to  its  policy  on  the  prefiling  of  entries. 
If  Customs  is  to  fully  automate  its  cargo 
processing  procedures  by  1996,  as  stated 
in  our  5- Year  Plan,  a  change  to  the 
prefile  policy  is  necessary.  An 
important  milestone  in  the  achievement 
of  our  5- Year  Plan  is  the  creation  of  the 
Automated  Manifest  System  (AMS).  As 
an  incentive  for  carriers, 
deconsolidators,  and  freight  forwarders 
to  participate  in  AMS,  changes  to  the 
privileges  associated  tvith  prefiling 
entries  are  necessary. 

Many  entities  (carriers,  freight 
forwarders,  port  authorities, 
deconsolidators  and  service  centers) 
involved  in  the  movements  of 
international  cargo  have  realized  the 
benefits  of  AMS  participation.  Some  of 
these  benefits  are:  Faster  release  of  low- 
risk  shipments;  the  ability  to  file  or 
amend  manifest  or  waybill  data 
electronically;  standardized  billing. 


accounting.  deUvery  and  traffic  control 
information:  receipt  of  exam 
notifications:  confidentiality  of  data: 
and  reduced  paper  costs.  Customs 
charges  no  fee  for  participation  in  AMS 
and  assistance  is  provided  during 
development  by  a  Customs 
representative. 

The  costs  incurred  for  developing  or 
purchasing  software  and  hardware  are 
the  AMS  participant's  responsibility. 
However,  these  costs  can  be  lessened  for 
bulk  and  small  general  cargo  carriers  by 
purchasing  existing  approved  systems 
or  by  using  a  service  center  or  port 
authority  to  provide  the  automated 
interface.  To  further  minimize 
communication  costs  Customs  offers  a 
direct  (800  number)  dial-up  access 
feature,  available  to  both  air  and  see 
users. 

Comment:  It  is  necessary  for  Customs 
to  fine-tune  the  AMS  system  before 
Customs  makes  more  demand  on  the 
industry  to  enlist  in  the  program.  There 
is  an  expense  that  all  of  industry  should 
not  have  to  bear  until  the  system  is 
substantially  developed  to  a  more 
effective  and  stable  level,  leaving  only 
limited  adjustments.  As  evidence  of 
how  inadequate  Air  AMS  is 
operationally,  it  is  pointed  out  that  the 
Air  AMS  module  is  not  currently  being 
used  except  by  a  few  carriers  in  two 
locations,  JFK  and  LAX  Airports. 

Response:  Customs  disagrees  with 
this  comment.  AMS  has  developed  into 
an  effective  and  stable  automated  tool. 
As  with  any  automated  system,  we 
strive  to  constantly  improve  it.  and  at 
times  changes  are  made  to  better  serve 
the  importing  community. 

However,  these  changes  are  minor 
and  are  not  disruptive  to  the  daily 
operations  of  its  users.  Proof  of  the 
system's  effectiveness  is  evidenced  by 
the  fact  that  approximately  65  percent  of 
all  ocean  bills  are  transmitted  in  AMS 
by  nearly  80  carriers.  The  system's 
effectiveness  is  further  evidenced  by  the 
fact  that  several  participants  in  AMS 
have  voluntarily  spoken  before 
Customs-sponsored  trade  seminars  and 
meetings  to  expound  the  benefits  of  the 
system. 

The  commenter  is  incorrect  regarding 
the  usage  of  Air  AMS.  As  of  July  1, 
1993.  Air  AMS  is  currently  operational 
at  17  locations:  JFK,  Anchorage, 
Chicago.  St.  Louis,  Miami,  Los  Angeles. 
Washington,  DC  San  Francisco,  Boston, 
Philadelphia,  Atlanta.  Louisville. 
Charlotte.  f4ewark.  Honolulu.  Memphis 
and  Seattle.  Twenty-one  air  carriers  are 
currently  participating  in  AMS. 
Additionally,  a  total  of  20  freight 
forwarders  and  deconsolidators  are 
participating.  Several  others  are  testing 
data  transmissions.  When  completed. 


they  will  come  on  line.  Air  AMS 
currently  processes  over  65,000 
shipments  per  week,  including  more 
than  half  of  all  shipments  that  pass 
through  JFK  International  Airport  in 
New  YoA.  one  of  Customs  largest  ports. 

Commhnt:  A  carrier  should  not  be 
required  to  test  and  qualify  at  each  new 
port  of  entry.  This  practice  increases  the 
carriers'  cost  and  somewhat  discourages 
them  from  participating  in  the  AMS 
program. 

Response:  There  was  no  mention  in 
the  advance  notice  of  any  such 
requirement  and,  in  fact,  an  AMS  carrier 
is  not  required  to  test  at  each  new  port. 

Comment:  Customs  has  not  worked 
out  such  air  manifest  issues  as  split 
shipments  and  house  and  sub-house  bill 
numbers  in  addition  to  master  bill 
numbers. 

Response:  Customs  disagrees  with 
this  comment.  Customs,  in  its  design  of 
Air  AMS.  specifically  adopted  and  built 
in  measures  to  account  for  the  handling 
of  split  shipments  and  house  and  sub- 
house  bill  numbers.  These  issues  pose 
no  problem  in  the  processing  of  Air 
AMS  shipments. 

Comment:  Customs  should  not 
require  an  AMS  participant  to  have  all 
flights  that  arrive  within  a  particular 
port  be  reported  through  AMS. 

Response:  There  are  two  reasons  for 
requiring  that  all  shipments  of  an  AMS 
carrier  within  an  automated  port  be 
included.  First,  having  only  part  of  the 
shipments  \n  .'VMS  causes  an 
administrative  burden  on  Customs  field 
personnel  in  determining  whether  AMS 
or  paper  processing  is  needed.  Second, 
the  shell  record  notifications  currently 
sent  to  ABI  brokers  would  be  rendered 
useless  as  a  problem  resolution  tool 
since  a  shell  record  would  be  created  for 
every  bill  not  part  of  AMS. 

Comment:  This  proposal  is  an  attempt 
by  Customs  to  cover  up  past  mistakes  in 
the  administration  of  AMS  by  forcing 
carriers  to  participate  in  the  program. 

Response:  While  Customs  is  the  first 
to  admit  that  it  is  not  infallible,  this 
proposal  stems  from  our  attempts  to 
rectify  a  legitimate  enforcement  concern 
and  to  implement  the  Customs  Five 
Year  Plan  drafted  in  1991,  which 
attempts  to  achieve  an  almost  totally 
electronic  exchange  of  information.  Our 
goal  is  to  protect  the  integrity  of 
Customs  processing  while  encouraging 
those  parties  in  the  import  process  to 
automate. 

Conunents 

Before  adopting  this  proposal, 
consideration  will  be  given  to  any 
written  comments  (preferably  in 
triplicate)  that  are  timely  submitted  to 
Customs.  Comments  submitted  will  be 


availabb  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C  552).  section 
1.4.  Treasury  Department  Regulations 
(31  CFR  1.4).  and  section  103.11(b). 
Customs  Regulations  (19  CFR 
103.11(b)).  on  regular  business  days 
between  the  hours  of  9  a.m.  and  4:30 
p.m.  at  the  Regulations  Branch,  U.S. 
Customs,  Franklin  Court,  suite  4000, 
1099  14th  Street  NW..  Washington.  DC 

Executive  Order  12866 

This  document  does  not  meet  the 
criteria  for  a  "significant  regulatory 
action"  as  specified  in  E.0. 12866. 

Regulatory  Flexibility  Analysis 

For  the  reasons  set  forth  in  the 
preamble,  pursuant  to  the  provisions  of 
the  Regulatory  Flexibility  Act  (5  U.S.C 
601  et  seq.),  it  is  certified  that  the 
proposed  amendment  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  it  is  not  subject  to  the 
regulatory  analysis  or  other 
requirements  of  5  U.S.C  603  and  604. 

Drafting  Information 

The  principal  author  of  this  document 
was  Harold  M.  Singer.  Regulations 
Branch,  U.S.  Customs  Service.  However, 
personnel  6t)m  other  offices 
participated  in  its  development. 

List  of  Subjects  in  19  CFR  Parts  141  and 
142     jl 

Customs  duties  and  inspection. 
Imports.  Reporting  and  recordkeeping 
requirements. 

Proposed  Amendments 

It  is  proposed  to  amend  parts  141  and 
142.  Customs  Regulations  (19  CFR  parts 
141. 142)  as  set  forth  below: 

PART  141— ENTRY  OF  MERCHANDISE 

1.  The  general  authority  citation  for 
part  141  and  the  specific  authority 
citation  for  §  141.68  continue  to  read  as 
follows: 

Authority:  19  U.S.C.  66. 1448. 1484. 1624. 

•  •         •         •         • 

§  141.68  also  issued  under  19  U.S.C 
1315; 

•  *        •        •        • 

2.  It  is  proposed  to  amend 

§  141.68(a)(3)  to  read  as  follows: 

S  141.68    Time  of  entry. 

(a)  When  entry  documentation  is  filed 
without  entry  summary.  *  •  • 

(3)  The  time  the  merchandise  arrives 
within  the  port  limits,  if  the  entry 
documentation  is  submitted  beftne 
arrival  in  accordance  with  $  142.2(bKl) 
of  this  chapter,  and  if  requested  by  the 


importer  on  the  entry  documentation  at 
the  time  of  submission. 


PART  142— ENTRY  PROCESS 

1.  The  authority  citation  for  part  142, 
Customs  Regulations  (19  CFR  part  142) 
continues  to  read  as  follows: 

Authority:  19  U.S.C  66. 144«.  1484. 1624. 

2.  It  is  proposed  to  amend 

§  142.2(bKl)  to  read  as  follows: 

§142.2   Tbne  for  filing  entiy. 

(b)  Before  arrival  of  merchandise — 

(1)  Entry.  The  time  of  entry  shall  be 
the  time  specified  in  $  141.68(a)  if  entry 
documentation  required  by  §  142.3(a)  is 
submitted  before  the  merchandise 
arrives  within  th»  limits  of  the  port 
where  entry  is  to  be  made.  Entry 
documentation  may  be  so  submitted 
only  if: 

(i)  Entry  documentation  is  submitted 
electronically  through  the  Automated 
Broker  Interface:  or 

(ii)  The  merchandise  for  which  the 
entry  documentation  is  being  filed, 
whether  the  documentation  is  filed 
through  the  Automated  Broker  Interface 
or  manually,  is  transported  by  a  carrier 
that  participates  in  the  Automated 
Manifest  System;  or 

(iii)  Regardless  of  whether  the  carrier 
transporting  the  merchandise  for  which 
the  entry  documentation  is  filed  is  an 
AMS  participant,  there  is  an  AMS 
transmission  through  the  Express 
Consignment  Module  of  Air  AMS 
regarding  that  carrier. 
•        •        •        •        • 

Samuel  H.  Banks, 

Acting  Commissioner  of  Customs. 

Approved:  Deceml)er  7, 1993. 
John  P.  Simpson. 

Deputy  Assistant  Secretary  of  the  Treasury. 
[PR  Doc  93-30292  Filed  12-10-93;  8:45  am] 
sajjNG  cooc  4a»-02-» 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  5, 25. 170. 171,  and  174 
[Docket  Na«2N-0181] 
RiN0»05-AD8« 

Food  Additives;  Threshold  of 
Regulation  for  Sut>stances  Used  in 
Food-Contact  Articles;  Extension  of 
Comment  Period 

AGENCY:  Food  and  Drug  Administration. 
HHS. 


ACTION:  Propoaed  rule;  extension  of 
comment  period. 

SUMMARY:  The  Fo^  and  Drug 
Administration  (FDA)  is  extending  to 
February  11, 1994  the  comment  period 
for  the  proposed  rule  published  in  the 
Federal  Roister  of  October  12, 1993  (58 
FR  52719).  The  document  proposed  to 
establish  a  process  for  determining 
when  the  Ukelihood  or  extent  of 
migration  to  food  of  a  substance  used  in 
food-contact  articles  is  so  trivial  -s  not 
to  require  regulation  of  the  substance  as 
a  food  additive.  The  closing  date  for 
submission  of  comments  was  December 

13. 1993.  FDA  is  taking  this  action  in 
response  to  a  request  for  additional  time 
for  public  comment 

DATES:  Written  comments  by  February 

11. 1994. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch. 
(HFA-305).  Food  and  Drug 
Administration,  rm.  1-23. 12420 
J»arkla%vn  Dr.,  Rockville.  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  J.  Machuga,  Center  for  Food 
Safety  and  Appfied  Nutrition  (HFS- 
216).  Food  and  Drug  Administration. 
200  C  St.  SW..  Washington.  DC  20204. 
202-254-9511. 

SUPPI.EMBITARY  INFORMATION:  In  the 
Federal  Register  of  October  12, 1993  (58 
FR  52719).  FDA  published  a  proposed 
rule  that  would  establish  a  threshold  of 
regulation  for  substances  used  in  food- 
contact  articles.  Interested  persons  were 
given  until  December  13, 1993.  to 
comment  on  the  proposal. 

Tbe  agency  has  received  a  request  to 
extend  the  comment  period  to  permit  an 
additional  60  days  for  public  comment. 
The  request  stated  that  the  complexity 
of  the  proposed  regulation  and  the  effect 
on  future  approvals  of  food-contact 
materials  clearly  require  that  additional 
time  be  provided  for  the  submission  of 
comm^its.  After  careful  consideration, 
the  agency  has  concluded  that  it  is  in 
the  pubhc  interest  to  allow  additional 
time  for  interested  persons  to  submit 
comments  on  the  proposed  rule. 
Accordingly,  the  agency  is  extending 
the  comment  period  until  February  11, 
1994. 

Interested  persons  may.  on  or  before 
February  11. 1994,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  regarding  the 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  hi  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
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above  between  9  a.m.  and  4  p.in.. 
Monday  through  Friday. 

Dated:  December  8. 1993. 
MkfaMi  K.  Taylor. 

Deputy  Commissioner  for  Policy. 

(FR  Doc  93-30426  Filed  12-9-93;  11:03  am] 

MUMQ  COM  41«»-*1-r 

DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  110 
[COO  0»-«»-033] 

Special  Anchorage  Area,  Lake 
Superior,  La  Points  Hartwr,  Madeline 
Island,  Wl 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  is 
considering  a  proposal  to  establish  a 
Special  Anchorage  Area  on  Lake 
Superior,  La  Pointe  Harbor,  Madeline 
Island,  Wisconsin.  Several  boats  already 
use  this  area  for  permanent  anchorage. 
Use  of  the  area  for  anchorage  has  been 
grow^g  steadily  over  the  years  and  it 
hasMcome  apparent  there  is  a 
signincant  public  need  for  this  Special 
Anchorage  Area.  The  intended  effect  of 
this  Special  Anchorage  Area  is  to  reduce 
risk  of  vessel  collisions  within  the 
designated  area. 

DATES:  Comments  must  be  received  on 
or  before  January  27, 1994. 
ADDRESSES:  Comments  and  supporting 
materials  should  be  mailed  or  delivered 
to  Commander  (oan).  Ninth  Coast  Guard 
District,  1240  East  9th  Street,  Cleveland, 
Ohio  44199-2060.  Comments  and 
materials  received  will  be  available  for 
public  inspection  at  the  above  location 
from  8  a.m.  to  4  p.m.  Monday  through 
Friday,  except  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Junior  Grade  Scott  J.  Smith, 
Coast  Guard,  Aids  to  Navigation  Branch 
and  Waterways  Management  Branch, 
Ninth  Coast  Guard  District,  room  2083, 
1240  East  Ninth  Street.  Cleveland,  Ohio, 
44199-2060.  (216)  522-3990. 
SUPPLEMENTARY  INFORMATION:  Interested 
persons  are  invited  to  participate  in  this 
proposed  rulemaking  by  submitting 
written  views,  data  or  arguments  to  the 
office  listed  under  ADDRESSES  in  this 
preamble.  Commenters  should  include 
their  names  and  addresses,  identify  the 
docket  number  for  the  regulations  (CGD 
09-93-033).  the  specific  section  of  the 
proposal  to  which  their  comments 
apply,  and  give  reasons  for  each 
comment.  Receipt  of  comments  will  be 
acknowledged  if  a  stamped,  self- 


addressed  postcard  or  envelop>e  is 
enclosed.  The  regulations  may  be 
changed  in  light  of  comments  received. 
All  comments  received  before  the 
expiration  of  the  comment  period  will 
be  considered  before  final  action  is 
taken  on  this  proposal.  No  public 
hearing  is  planned,  but  one  may  be  held 
if  written  requests  for  a  hearing  are 
received  and  it  is  determined  that  the 
opportunity  to  make  oral  presentations 
will  aid  the  rulemaking  process. 

Drafting  information 

The  drafters  of  this  regulation  are 
Captain  Roderick  A.  Schultz,  U.S.  Coast 
Guard,  project  officer.  Chief.  Ninth 
Coast  Guard  District  Aids  to  Navigation 
Branch  &  Waterways  Management 
Branch,  and  Lieutenant  Karen  E.  Lloyd, 
U.S.  Coast  Guard,  project  attorney. 
Ninth  Coast  Guard  District  Legal  Office. 

Discussion  of  Proposed  Regulations 

A  "special  anchorage  area"  is  an  area 
on  the  water  in  which  vessels  less  than 
20  meters  (approximately  65  feet,  7.4 
inches)  in  length  are  allowed  to  anchor 
without  displaying  the  navigation  lights 
which  are  otherwise  required  for 
anchored  vessels  under  Rule  30  of  the 
Inland  Navigational  Rules,  codified  at 
33  U.S.C.  2030.  The  Coast  Guard  is 
considering  a  proposal  to  establish  a 
Special  Anchorage  Area  on  Lake 
Superior,  La  Pointe  Harbor,  Madeline 
Island,  Wisconsin.  This  Special 
Anchorage  Area  would  be  established 
from  the  Madeline  Island  Marina  North 
Entrance  Light  (LLNR  15445)  northwest 
to  latitude  46''46.6'  N..  longitude 
090°47.2'  W.,  thence  north  to  a  point  on 
the  shoreline  at  latitude  46°46.7'  N., 
longitude  090*47.2'  W.,  thence 
southeast  along  the  shoreline  and 
structures  to  the  point  of  origin. 

Federalism  Implications 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  »hat 
the  rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
These  regulations  do  not  impose  any 
new  regulatory  requirements  in  an  area 
not  heretofore  regulated  by  the  Federal 
Government,  and  do  not  impose  any 
requirements  or  restrictions  on  State  or 
local  authorities. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  these 
regulations  and  concluded  that,  under 
section  2.B.2.C  of  Coast  Guard 
Commandant  Instruction  M16475.1B, 


they  are  categorically  excluded  from 
further  environmental  documentation. 

Economic  Assessment  and  Certification 

This  proposal  is  not  considered  a 
signifi^^t  regulatory  action  under 
Executive  Order  12866  and  is  not 
significant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034  of  February  26, 
1979).  The  impact  of  these  regulations  is 
expected  to  be  minimal,  and  the  Coast 
Guard  therefore  certifies  that,  if 
adopted,  they  will  not  have  a  significant 
economic  impact  on  a  substantial 
'  number  of  small  entities  under  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq. 

Collection  of  Information 

These  regulations  will  impose  no 
collection  of  information  requirements 
under  the  Paperwork  Reduction  Act,  44 
U.S.C.  3501  et  seq. 

List  of  Subjects  in  33  CFR  Part  110 

Anchorage  grounds. 
Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  Proposes  to  amend  part  110 
of  title  33,  Code  of  Federal  Regulations, 
as  follows: 

PART  110— {AMENDED] 

1.  The  authority  citatiop  for  part  110 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  471.  2030.  2035  and 
2071;  49  CFR  1.46  and  33  GFR  1.05-l(g). 
Section  110.1a  and  each  section  listed  in 
110.1a  are  also  issued  under  33  U.S.C  1223 
and  1231. 

2.  In  part  110.  a  new  §  110.77b  is 
added  to  read  as  follows: 

1 110.77b    lyladeline  Island.  Wl 

The  water  area  in  La  Pointe  Harbor, 
Madeline  Island,  Wisconsin,  enclosed 
by: 


Latitude 


46*'46.3'  N. 
46'46.6'  N. 
46''46.7'  N. 


46''46.3'  N. 


Longitude 

090''47.1'  W.  to 
090*47.2'  W.  to 
090''47.2'  W,  thence 
along  the  natural 
shoreline  and 
structures  to: 
090*47.1'  W. 
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Dated:  November  29, 1993. 
Rudy  K.  Peschel. 

Read  Admiral,  U.S.  Coast  Guard, 
Commander,  Ninth  Coast  Guard  District. 
|FR  Doc  93-30384  Filed  12-10-93;  8:45  ami 
mjJNO  COM  4*10-14-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

36 CFR  Parte 
RIN  1024-AB95 

Solid  Waste  Disposal  Sites  in  Units  of 
the  National  Parte  System 

AGENCY:  National  Park  Service.  Interior. 
ACTION:  Proposed  rule. 

SUMMARY:  The  National  Park  Service 
(NFS)  proposes  to  restrict,  in  accordance 
with  Public  Law  98-506.  the  creation  of 
new  solid  waste  disposal  sites  in  units 
of  the  National  Park  System  and  control 
the  operations  of  such  sites,  in  existence 
as  of  September  1, 1984,  so  as  to 
minimize  adverse  effects  to  the 
environment  and  visitor  enjoyment  in 
units  of  the  National  Park  System.  In 
that  Act,  the  Congress  directed  the 
Secretary  of  the  Interior  to  promulgate 
implementing  regulations  that  prohibit 
establishing  solid  waste  disposal  sites 
v/ithin  the  boundaries  of  units  of  the 
National  Park  System  except  under  very 
narrow  circumstances. 
DATES:  Comments  must  be  filed  on  or 
before  February  11, 1994 
ADDRESSES:  All  comments  should  be 
addressed  to  National  Park  Service, 
Engineering  and  Safety  Services 
Division.  Mail  Stop  2431,  Washington, 
D.C  20240. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Buono.  Box  477,  Grand  Canyon. 
Arizona  86023.  (602)  638-2691;  or  John 
Donahue,  Environmental  Quality 
Division.  P.O.  Box  37127,  Washington. 
DC.  20013-7127.  (202)  208-3163. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  1984.  the  Congress  enacted 
legislation.  Public  Law  98-506  (98  stat. 
2338)  codified  at  16  U.S.C  460/-22(c) 
(the  Act),  to  prohibit  the  operation  of 
"solid  waste  disposal  sites"  within  units 
of  the  National  Park  System  except  for 
those  "operating  as  of  September  1, 
1984,"  or  those  "used  only  for  disposal 
of  wastes  generated  within  that  unit  so 
long  as  such  site  will  not  degrade  any 
of  the  natural  or  cultural  resources"  of 
the  unit.  The  Act  went  on  to  direct  the 
Secretary  of  the  Interior  to  promulgate 
regulations  to  "carry  out  the  provisions 
of  this  subsection,  including  reasonable 
regulations  to  mitigate  the  adverse 
effects  of  solid  waste  disposal  sites  in 
operation  as  of  September  1, 1984.  upon 
the  property  of  the  United  States."  The 
proposed  regulations  are  intended  to 
implement  those  statutory  provisions. 

On  September  11-,  1984,  the  United 
States  House  of  Representatives 


Subcommittee  on  Public  Lands  and 
National  Parks  conducted  a  hearing  on 
solid  waste  disposal  sites  in  National 
Park  System  units.  The  hearing 
examined  the  issue  of  three  prominent 
commercial  waste  disposal  sites  then 
operating  in  units  of  the  National  Park 
System:  At  Gateway  National  Recreation 
Area,  Gettysburg  National  Military  Park, 
and  Cape  Cod  National  Seashore.  The 
sites  existed  as  a  consequence  of 
reservations  of  use  rights  or  under 
permits  granted  by  the  National  Park 
Service.  The  Subcommittee  also 
examined  proposals  to  establish  new 
waste  disposal  sites  in  other  units, 
including  the  Cuyahoga  Valley  National 
Recreation  Area.  Since  the  enactment  of 
the  statute,  the  site  at  Gateway  is  no 
longer  in  use  for  solid  waste  disposal. 
However,  the  Service  has  since  become 
aware  of  other  solid  waste  disposal  sites 
within  unit  boundaries  in  Alaska  and  in 
Santa  Monica  Mountains  National 
Recreation  Area.  The  most  prominent 
solid  waste  disposal  site  in  the  System 
today  is  at  Calabasas,  California. 
Proposals  to  establish  new  solid  waste 
disposal  sites  in  Cuyahoga  Valley  and 
Santa  Monica  Mountains  National 
Recreation  Areas  continue  to  surface. 

Section-by-Section  Analysis 

Section  6.1  Purpose 

The  purpose  of  these  regulations  is  to 
implement  Public  Law  98-506.  98  staL 
2338  regarding  the  operation  of  solid 
waste  disposal  sites  within  the 
boundaries  of  any  unit  of  the  National 
Park  System. 

Section  6.2    Applicability  and  Scope 

The  proposed  regulations  are 
applicable  to  any  solid  waste  disposal 
site  operated  in,  or  proposed  for 
operation  in,  units  of  the  National  Park 
System.  The  States,  under  the  overall 
aegis  of  the  United  States 
Environmental  Protection  Agency 
(EPA),  are  the  primary  regulatory 
authorities  for  solid  waste  disposal  sites. 
This  proposed  rule  was  conceived  with 
the  specific  intention  of  supplementing, 
not  supplanting,  the  existing  regulatory 
controls  for  solid  waste  disposal  sites  in 
units  of  the  National  Park  System. 

The  NFS  is  concerned  with  the 
disposal  of  all  solid  wastes  on  all  lands 
and  waters  within  unit  boundaries.  It 
does  not,  however,  propose  that  all 
persons  who  either  reside  or  farm 
within  the  exterior  boundaries  of  a 
National  Park  System  unit  submit  a 
request  and  obtain  a  permit  from  the 
National  Park  Service  for  the  disposal  of 
residential  or  agricultural  wastes  on 
their  lands.  Paragraph  (c)  provides  that 
a  person  residing  within  the  boundaries 


of  a  unit  of  the  National  Park  System. 
who  has  no  practicable  altemaUve  for 
the  disposal  of  residential  or 
agricuhural  solid  wastes,  may  dispose  of 
certain  solid  wastes  without  a  permit  or 
penalty,  unless  a  State  or  local  p^mit  or 
license  is  required  for  the  disposal  of 
solid  waste.  The  proposed  rule 
enumerates  conditions  under  which 
such  persons  may  dis{>ose  of  waste.  This 
exemption  does  not  apply  to  the 
disposal  of  agricultural  pesticides, 
pesticide  equipment  or  containers. 

This  proposed  exception  is  intended 
to  minimize  the  solid  waste  stream  by 
providing  an  alternative  disposal  means 
for  agricuhural  or  residential  solid 
wastes  that  are  compostible. 

If  the  Superintendent  of  the  affected 
unit  determines  that  the  disposal  of 
agricultural  or  residential  solid  wastes 
poses  a  reasonable  probability  of  threat 
to  public  health  or  the  environment,  as 
described  in  the  regulations  at  40  CFR 
part  257,  the  Superintendent  will  notify 
the  Regional  Director  and  the  resident 
.that  the  request,  permit,  and  penalty 
provisions  of  part  6  would  be 
applicable. 

Paragraph  6.2(d)  explains  the  effect  of 
the  prop(»ed  regulations  on  NPS 
op>erated  sites.  Existing  and  new  solid 
waste  disposal  sites  operated  or 
proposed  by  the  NPS  for  administration 
of  the  National  Park  System,  must  meet 
the  standards  prescribed  in  40  CFR. 
Subpart  I,  specifically  at  40  CFR  part 
241,  Guidelines  for  the  Land  Disposal  of 
Solid  Waste:  part  257,  Criteria  for 
Classification  of  Solid  Waste  Disposal 
Facilities  and  Practices,  and  part  258 
Criteria  for  Municipal  Solid  Waste 
Landfills,  and  by  appropriate  State  laws. 
The  procedural,  administrative, 
Hnancial  assurance  and  penalty 
provisions  of  the  proposed  regulations 
do  not  apply  to  NPS  operated  landfills. 
However,  the  NPS  will  adhere  to  the 
conditions  of  §  6.4  to  establish  a  new,  or 
expand  an  existing,  solid  waste  disposal 
site  for  NPS  activities.  The  NPS  will 
also  adhere  to  the  conditions  of  §  6.5  to 
continue  operations  at  existing  NPS 
operated  solid  waste  disposal  sites.  In 
addition,  the  NPS  will  comply  with  the 
National  Environmental  Policy  Act  (42 
U.S.C  4321,  et  seq.)  and,  at  a  minimum, 
prepare  an  environmental  assessment 
for  any  new.  or  expansion  of  any 
existing,  solid  waste  disposal  site  that 
the  NPS  proposes. 

Section  6.3    Definitions 

The  defmitions  section  of  the 
proposed  rul«  applies  to  terms  that  are 
not  otherwise  defined  in  36  CFR  part  1. 
The  terms  defined  in  the  proposed  rule 
either  come  from  the  legislation  on 
which  the  rule  is  based  or  are  included 
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to  enhance  the  clarity  and  accuracy  of 
the  rule.  The  primary  purposes  of  the 
definitions  are  to  make  clear  the  reach 
and  applicability  of  the  proposed  rule 
for  the  NPS  and  the  regulated 
community  and  to  ensure  that  actions 
taken  under  the  rule  are  consistent  and 
predictable.  In  most  cases,  other  statutes 
serve  as  the  bases  for  the  precise 
wording  selected.  These  statutes  are 
referred  to  in  the  discussions  of  the 
deHnitions. 

The  term  "boundaries  of  any  unit  of 
the  National  Park  System"  comes  from 
the  language  of  the  statute.  It  is  defined 
in  the  proposed  rule  to  include  all  lands 
within  units  of  the  National  Park 
System,  regardless  of  jurisdictional 
status  or  o%vnership.  Many  units  of  the 
National  Park  System  include  non- 
federal lands  and,  under  the  proposed 
rule,  solid  waste  disposal  on  both 
federal  and  non-federal  lands  within 
National  Park  System  unit  boundaries 
would  come  under  the  purview  of  this 
rule. 

Because  there  are  no  limitations  on 
applicability  to  any  class  or  type  of 
lands  in  the  statutory  language,  the 
proposed  rule  defines  the  term  broadly. 
The  proposed  deHnition  includes  waters 
as  well  as  lands  because  of  the  breadth 
of  the  statutory  language  and  because 
the  effects  of  such  solid  waste  disposal 
sites  are  not  limited  to  lands,  but  can 
also  affect  waters,  particularly 
groundwater. 

Also  defined  is  the  term  "National 
Park  Service  activities."  It  is  explained 
for  two  reasons:  First,  to  clarify  the  fact 
that  there  must  be  a  necessary 
connection  between  the  NPS  and  the 
establishment  of  solid  waste  disposal 
sites  after  the  passage  of  the  Act. 
Second,  because  beginning  one  year 
after  the  effective  date  of  the 
regulations,  only  persons  engaged  in 
"National  Park  Service  activities,"  as 
defined  herein,  may  dispose  of  solid 
waste  in  an  NPS  operated  solid  waste 
disposal  site.  "National  Park  Service 
activities"  thus  includes  activities     ' 
conducted  by  NPS  contractors, 
concessionaires,  and  commercial  use 
licensees.  Such  persons,  under 
agreement  with  the  NPS,  provide  eating, 
lodging,  transportation,  and  other 
services  to  park  visitors.  Since  new 
solid  waste  disposal  sites  may  be 
established  in  National  Park  System 
units  for  NPS  activities  only,  such  sites 
may  accept  for  disposal  waste  generated 
by  these  persons.  NPS  contractors, 
concessionaires  and  commercial  use 
licensees  may  also  dispose  of  solid 
waste  in  existing  NPS  operated  sites. 
"National  Park  Service  activities"  do 
not  include  activities  engaged  in  by 
Special  Use  Permittees  (Form  10-114). 


Waste  disposal  by  Special  Use 
Permittees  is  governed  by  all  the 
substantive,  procedural,  financial 
assurance,  and  penalty  provisions  of 
proposed  section  §6.4  for  a  new  waste 
disposal  site,  or  §  6.5  for  an  existing  site. 
Nor  may  such  persons  dispose  of  solid 
waste  in  an  NPS  operated  site  beginning 
one  year  after  the  effective  date  of  the 
regulations  under  proposed  §  6.8(a). 

The  term  "degrade'  also  comes  from 
the  statute  and  is  defined  as  "to  lessen 
in  quantity,  quality,  or  value."  It  is 
included  in  the  terms  defined  in  the 
proposed  rule  for  the  sake  of  clarity  and 
predictability.  Since  the  statutorily 
mandated  standard  for  any  solid  waste 
disposal  site  operating  in  a  park  unit  is 
that  the  operation  not  "degrade"  park 
resources,  this  section  provides 
guidance  as  to  how  the  term  degrade  is 
to  be  used  by  the  NPS  in  determining 
such  effects. 

The  tehns  "agricultural  solid  waste," 
"residential  solid  waste,"  and 
"leachate"  are  defined  as  they  are  in  the 
regulations  that  govern  solid  waste 
under  the  authority  of  the  Resource 
Conservation  and  Recovery  Act  (42 
U.S.C.  6901  et  seq.)  (RCRA)  and 
implemented  at  40  CFR  part  243, 
Guidelines  for  the  Storage  and 
Collection  of  Residential,  Commercial, 
and  Institutional  Solid  Waste. 

The  term  "hazardous  waste"  refers  to 
the  definition  of  such  solid  waste 
prescribed  at  40  CFR  Part  261, 
Identification  and  Listing  of  Hazardous 
Wastes. 

"Natural  resources"  is  defined  here  so 
as  to  provide  a  comprehensive 
inventory  of  the  inherent  attributes  of 
National  Park  System  units  that  may  be 
affected  by  solid  waste  disposal  sites. 
The  detailed  listing  of  resource 
attributes  is  designed  to  enable  the 
agency  and  the  regulated  community 
sufficient  consistency  and  specificity  to 
evaluate  potential  effects  to  the  parks. 
The  Report  of  the  House  Committee  en 
Interior  and  Insular  Affairs  (House 
Report  98-1069)  that  accompanied  the 
Act  said,  "the  conditions  of  noise,  air 
pollution,  waste  disposal  in 
surrounding  lands,  rat  and  other  pest 
problems,  and  area  disruption  due  to 
heavy  truck  use  that  are  created  by  these 
waste  disposal  sites  have  resulted  in  a 
deep  concern  over  the  degradation  of 
park  values."  In  another  section,  the 
Report  stated,  "(tjhe  Committee  notes 
that  the  operation  of  solid  waste 
disposal  sites  within  units  of  the 
National  Park  System  causes 
deterioration  of  air  and  water  quality, 
increases  levels  of  mechanical  noise, 
and  has  the  potential  to  degrade  land 
and  water  areas  that  are  in  relatively 
natural  condition  and  areas  containing 


significant  cultural  values,  and  that  the 
operation  of  such  disposal  sites  renders 
adjacent  lands,  and  waters,  unfit  for  fiill 
public  use  and  enjoyment."  In  light  of 
the  Committee's  broad  findings 
conc^ing  what  may  constitute  natural 
resources  affected  by  solid  waste 
disposal  sites,  the  drafters  have  chosen 
to  provide  a  broad  definition  for  this 
term. 

The  definition  of  the  term  "National 
Park  System"  mirrors  the  statutory 
language  of  16  U.S.C.  Ic.  The  purpose 
of  including  it  here  is  that  the  term  is 
used  in  the  statute.  Defining  it  in  the 
proposed  rule  clarifies  the  applicability 
of  the  rule. 

The  definitions  of  the  terms  "PCBs 
and  PCB  items"  and  "post  closure  care" 
are  the  same  as  used  by  EPA.  The  terms 
"PCBs  and  PCB  items"  are  defined  by 
regulations  at  40  CFR  part  761, 
Polychlorinated  Biphenyls  (PCBs) 
Manufacturing,  Distribution  in 
Commerce,  And  Use  Prohibitions,  The 
terms  "closure"  and  "post  closure  care" 
are  described  at  40  CFR  part  258. 

At  the  heart  of  this  regulatory  package 
are  the  management  and  control  of. 
"solid  waste."  The  National  Park 
Service  defines  the  term  substantially 
similar  to  that  used  in  RCRA  regulations 
at  40  CFR  part  241.  The  broad  definition 
of  solid  waste  included  here  is  intended 
to  ensure  that  all  potential  sources  of 
adverse  effects  to  National  Park  System 
units  fi-om  such  sources  come  under  the 
regulatory  purview  of  the  proposed  rule. 
The  proposed  rule  also  defines  two 
classes  of  solid  waste — agricultural  and 
residential — that  may  be  exempt  from 
the  rule  under  clearly  delineated 
circumstances.  The  proposed 
regulations  do  not  govern  solid  waste 
transfer  stations,  recycling  centers, 
sewage  treatment  plants,  or  septic 
systems. 

Because  the  statute  severely  restricts 
the  establishment  of  new  "(solid  waste) 
disposal  sites"  within  units  of  the 
National  Park  System  and  because  the 
term  is  central  to  any  regulatory 
activities  under  the  framework  of  the 
statute,  it  is  defined  in  the  proposed 
rule.  The  proposed  definition  is  based 
on  the  statutory  language  in  RCRA  for 
the  term  "disposal."  The  definition 
explicitly  states  that  such  sites  include 
land  or  waters  where  such  solid  waste 
may  be  placed. 

Section  6.4    Solid  Waste  Disposal  Sites 
Not  in  Operation  on  September  1, 1984 

The  proposed  regulation  permits 
establishing  new  solid  waste  disposal 
sites  after  September  1, 1984,  within 
units  of  the  National  Park  System,  only 
with  the  approval  of  the  Regional 
Director. This  section  does  not  apply  to 
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solid  waste  disposal  sites  in  operation 
on  September  1, 1984. 

The  Regional  Director  may  approve  a 
request  for  a  permit  for  a  new  solid 
waste  disposal  site  only  if  an  applicant 
can  show  that  it  meets  the  stringent 
conditions  outlined  in  the  proposed  rule 
that  are  derived  from  the  statute.  The 
Act  states  that  any  new  sites  must  be 
"*  •  •  used  only  for  disposal  of  wastes 
generated  within  that  unit  of  the  park 
system*  *  "'This  is  the  basis  for  the 
first  approval  condition.  The  drafters 
have  included  the  phrase  "solely  from 
National  Park  Service  activities"  in 
recognition  of  the  fact  that  the  Congress 
acknowledged  that  the  National  Park 
Service  might  need  to  operate  solid 
waste  disposal  sites  for  its  own 
management  and  associated  activities. 
The  drafters  believe  that  the  statutory 
language  "wastes  generated  within  that 
unit  of  the  park  system"  was  meant  to 
convey  a  nexus  between  the  disposal 
sites  and  activities  of  the  NPS. 

The  second  condition  requires  that 
there  be  no  reasonable  alternative  for 
di^osal  outside  the  unit  boundaries. 

"The  third  condition  also  is  directly 
derived  from  the  statute,  which  says 
"•  *  *  so  long  as  such  site  will  not 
degrade  any  of  the  natural  and  cultural 
resources  of  such  park  unit."  The 
operator  must  show  that  the  site  will  not 
degrade  park  resources. 

The  fourth  and  fifth  conditions  ensure 
consistency  and  compliance  with  other 
Federal,  State,  and  local  regulatory 
programs. 

The  sixth  condition,  that  hazardous 
wastes  may  not  be  stored,  handled,  or 
disposed  of  within  NPS  units, 
recognizes  the  unique  resource  values 
protected  in  the  National  Park  System 
and  the  fundamental  incompatibility  of 
the  placement  of  hazardous  wastes  with 
protecting  those  resources.  Note  that  the 
EPA's  definition  of  hazardous  waste  at 
40  CFR  part  261  excludes  wastes 
generated  by  households  (including 
single  and  multiple  residences,  hotels, 
and  motels).  Thus,  the  sixth  condition 
does  not  restrict  disposal  of  household 
wastes  in  NPS  operated  or  other  solid 
waste  disposal  sites  in  National  Park 
System  units.  However,  to  minimize  the 
amount  of  paints,  solvents,  cleaning 
agents,  pesticides,  and  related  materials 
disposed  of  in  household  waste,  the 
regulations  at  section  6.8(b)  direct  the 
NPS  to  conduct  special  collection 
programs  under  which  householders 
could  dispose  of  such  materials 
separately  rather  than  discard  them  with 
other  solid  wastes. 

The  seventh  condition,  that  such  sites 
be  located  wholly  on  nonfederal  lands, 
implements  the  (>olicy  of  the  National 
Park  Service  articulated  in  its 


Management  Policies  (1988),  page  9:6. 
As  a  consequence,  no  such  sites  may  be 
established  or  expanded  on  Federal 
lands  within  the  boundaries  of  a  unit. 

The  eighth  condition  implements 
Executive  Orders  11988  and  11990.  The 
ninth  and  tenth  conditions  seek  to 
clearly  specify  precise  categories  of 
facilities  and  lands  where  solid  waste 
disposal  sites  would  be  incompatible 
with  NPS  management  and  visitor 
enjoyment.  The  eleventh  condition 
limits  the  size  of  such  sites,  and  the 
twelfth  condition  seeks  to  ensure  that 
such  sites  will  not  degrade  park 
resources  and  visitor  enjoyment  at  a 
future  date. 

The  request  for  a  permit  forms  the 
basis  for  the  Regional  Director's 
evaluation  of  whether  the  conditions  for 
approval  listed  above  may  be  met.  The 
Act  states  that  its  general  purpose  is  to 
"protect  the  air,  land,  water,  natural  and 
cultural  values  of  the  National  Park 
System  and  the  property  of  the  United 
States  therein."  Section  6.4(b)  of  the 
proposed  rule  specifies  the  minimum 
amount  of  information  necessary,  in  the 
professional  judgment  of  the  NPS,  to 
evaluate  whether  the  air,  land,  water, 
and  cultural  and  natural  resources  of  the 
National  Park  System  can  be  protected 
if  a  proposed  operation  is  permitted. 
The  NPS  welcomes  any  suggestions  for 
additional  information  requirements  or 
for  streamlining  the  application  process 
while  assuring  protection  of  park 
resources  and  values. 

Finally,  §  6.4(c)  requires  that  the 
Regional  Director  reject  the  request  if 
the  conditions  for  approval  detailed  in 
paragraph  (a)  are  not  met.  This  section 
also  requires  that  the  Regional  Director 
notify  the  requester  of  the  rejection  and 
the  reasons  for  the  rejection. 

Section  6.5    Solid  Waste  Disposal  Sites 
in  Operation  on  September  1, 1984 

The  NPS  believes  that  solid  waste 
disposal  sites  are  not  an  appropriate  use 
of  lands  within  National  Park  System 
unit  boundaries.  The  long-term  intent  of 
the  National  Park  Service  is  to 
eliminate,  to  the  extent  possible,  such 
sites  from  within  unit  boundaries.  In  the 
interim,  the  requirements  of  §  6.5  are 
designed  to  insure  that  any  solid  waste 
disposal  sites  in  operation  on  September 
1, 1984  in  units  of  the  National  Park 
System  and  continuously  operated  since 
that  time  meet  minimum  standards  for 
operation  and  do  not  degrade  park 
resources  and  values.  An  operator  must 
submit  a  request  for  a  permit  to  operate 
within  180  days  of  the  effective  date  of 
these  regulations.  The  information 
outlined  in  §  6.4  is  required  of  such 
operations,  except  that  there  is  no 


requirement  that  the  waste  be  generated 
solely  from  NPS  activities. 

The  conditions  af  approval  for 
existing  disposal  sites  differ  from  those 
in  §  6.4  in  recognition  of  the  fact  that 
sites  in  operation  may  not  be  able  to 
meet  the  more  stringent  tests  required  of 
new  sites.  The  approval  conditions  in 
this  section  are  designed  to  implement 
the  section  of  the  Act  that  reouires  the 
Secretary  to  promulgate  regulations  "to 
mitigate  the  adverse  effects  of  solid 
waste  disposal  sites  in  operation  as  of 
September  1, 1984  upon  property  of  the 
United  States."  As  a  result  of  the 
statutory  language,  the  first  condition 
requires  that  there  be  adequate 
mitigation  of  adverse  effects  from  the 
operation  of  the  disposal  site.  The 
second  condition  requires  compliance 
with  all  applicable  Federal,  State,  and 
local  laws  and  regulations.  This  section, 
like  §  6.4,  requires  that  there  be  no 
hazardous  waste  disposal  at  any  such 
sites  because  such  activities  are 
incompatible  with  the  values  and 
purpose  of  the  National  Park  System 
and  each  unit  thereof. 

Several  solid  waste  disposal  sites  are 
currently  operated  by  nonfederal  parties 
in  units  of  the  National  Park  System. 
Most  are  on  nonfederal  lands  within  the 
unit  boundaries,  while  others  are  on 
Federal  lands  within  the  units.  The  sites 
on  Federal  lands  often  exist  because  of 
agreements  made  as  conditions  to 
Federal  acquisition  of  specific  tracts  of 
land.  The  regulations  will  not  terminate 
any  existing  agreements  that  are  in 
compliance  with  applicable  local.  State, 
and  Federal  laws. 

Proposed  §  6.5(c)  prescribes  the 
conditions  under  which  the  Regional 
Director  may  allow  existing  solid  waste 
disposal  sites  to  continue  operations. 
However,  the  NPS  intends  that  existing 
solid  waste  disposal  sites  operated  by 
nonfederal  parties  will  not  operate 
indefinitely.  Under  proposed  §  6.5(d),  a 
site  that  reaches  its  capacity  may 
continue  operation  only  if  the  site  meets 
the  more  stringent  conditions  applicable 
to  new  sites  at  §  6.4(a).  For  the  purposes 
of  these  regulations,  the  capacity  of  a 
solid  waste  disposal  site  is  that  area, 
volume,  or  height  prescribed  in  the 
State-issued  permit  or  other  instrument 
in  existence  as  of  September  1, 1984. 
Any  proposal  to  extend  the  capacity  of 
an  existing  solid  waste  disposal  site 
beyond  that  si>ecified  in  the  permit  will 
be  treated  as  a  proposal  for  a  new  solid 
waste  disposal  site.  Such  a  proposal  is 
subject  to  the  approval  conditions 
proposed  in  §  6.4. 

It  is  conceivable  that  communities 
that  lie  wholly  within  the  boundaries  of 
a  unit  of  the  National  Park  System  may 
exhaust  the  capacity  of  their  existing 
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solid  waste  disposal  sites  and  have  no 
practical  alternative  for  disposing  of 
solid  waste.  Section  6.5(e)(2)  provides 
that  such  communities  may  request  that 
the  Regional  Director  permit  them  to 
establish  a  new  or  expand  an  existing 
site  within  the  unit.  The  Regional 
Director  can  evaluate  the  request  under 
the  conditions  set  out  in  §  6.5(c)  if  the 
operator  can  show  that  due  to  the 
isolated  location  of  the  solid  waste 
disposal  site  there  is  no  road,  rail,  or 
adequate  water  access  available  to  any 
lands  outside  of  the  boundaries  of  the 
unit  for  solid  waste  disposal. 

Section  6.6    Solid  Waste  Disposal  Sites 
Within  New  Additions  to  the  National 
Park  System 

This  section  is  included  in  the 
proposed  rule  in  recognition  of  the  fact 
that  solid  waste  disposal  sites,  either  on 
Federal  or  nonfederal  lands,  may,  by 
necessity,  be  added  to  the  National  Park 
System  through  addition  of  new  units  or 
the  expansion  of  existing  units. 
Ginsistent  with  the  Management 
Policies  that  state  that  solid  waste 
disposal  sites  are  not  compatible  with 
the  purpose  of  the  National  Park  System 
and  the  intent  of  Congress  to  eliminate 
SQlid  waste  disposal  sites  from  the 
National  Park  System  in  the  future,  the 
NPS  %vill  halt  operations  of  such  sites 
within  one  year  of  the  establishment  of 
a  new  or  expansion  of  an  existing  park 
unit. 

Unlike  other  provisions  of  the 
proposed  regulations,  paragraph  (a)  of 
this  section  applies  only  to  lands  and 
waters  within  the  boundaries  of  units  of 
the  National  Park  System  that  are 
federally  owned  and/or  administered. 
For  any  sites  on  nonfederally  owned 
lands  or  waters  within  the  boundaries, 
paragraph  (b)  directs  the  NPS  to  apply 
the  conditions  of  proposed  §  6.5(c).  An 
operator  wishing  to  continue  solid 
waste  disposal  must  request  a  permit 
within  180  days  of  the  land's  or  water's 
designation  as  lying  within  the 
boundaries  of  a  National  Park  System 
unit,  rather  than  within  180  days  of  the 
effective  date  of  these  regulations,  as 
required  by  §  6.5(a). 

Section  6.7    Mining  Wastes 

This  section  is  intended  to  clarify  the 
relationship  between  the  proposed 
regulations  governing  solid  waste 
disposal  and  existing  regulations  at  36 
CFR  part  9,  Minerals  Management,  that 
govern  mineral  operations.  Without  this 
section,  the  proposed  regulations  would 
govern  solid  waste  disposal  sites  by  all 
mineral  operators.  The  NPS  now 
regulates  solid  waste  disposal  by  many 
mineral  op>erator8  and  does  not  intend 
to  create  a  duplicate  regulatory  scheme 


for  such  operators.  Thus,  this  section, 
excludes  from  the  permit  and  financial 
assurance  provisions  of  the  proposed 
regulations  solid  waste  disposal  sites  by 
operators  governed  by  NPS  regulations 
at  36  CFR  part  9  or  by  the  terms  of  a 
Federal  mineral  lease. 

The  proposed  regulations  govern  solid 
waste  disposal  by  mineral  operators  to 
mitigate  the  adverse  effects  to  unit 
resources  that  may  result  from  existing, 
non-NPS  regulated  solid  waste  disposal 
sites  in  connection  with  mineral 
operations. 

The  proposed  regulations  allow  new 
solid  waste  disposal  sites  by  mineral 
operators  within  a  unit  only  under  the  . 
conditions  that  Congress  prescribed  at 
16  U.S.C.  460/-22(c). 

Proposed  §  6.7(b)  and  (c)  address  solid 
waste  disposal  by  persons  conducting 
mineral  operations  on  the  date  these 
regulations  become  effective.  Proposed 
§  6.7(b)  addresses  existing  mineral 
operations  within  a  unit  of  the  National 
Park  System  that  are  not  governed  by  an 
NPS-approved  Part  9  plan  of  operations 
or  terms  of  a  Federal  mineral  lease. 
Such  a  person  may  continue  to  operate 
a  solid  waste  disposal  site  within  a  unit 
only  after  following  the  procedures  and 
conditions  prescribed  in  §  6.5,  posting 
financial  assurance  prescribed  by  the 
Regional  Director,  and  obtaining  a 
permit  from  the  Superintendent  under 
§6.9. 

Proposed  §  6.7(c)  provides  that  an 
existing  mineral  operation,  if  governed 
by  a  plan  of  operations  approved  under 
36  CFR  part  9  or  the  terms  of  a  Federal 
mineral  lease,  may  continue  to  operate 
a  solid  waste  disposal  site  within  a  unit 
of  the  National  Park  System  pursuant  to 
the  approved  plan  of  operations  or 
lease.  In  approving  the  plan  of 
operations,  the  Regional  Director,  under 
part  9,  should  have  already  prescribed 
conditions  to  "*  *  *  mitigate  the 
adverse  effects  of  solid  waste  disposal 
on  the  property  of  the  United  States 
*  *  •"  associated  with  the  operation. 
Congress  prescribed  this  standard  as  the 
basis  for  regulations  that  govern  all 
existing  solid  waste  disposal  sites. 

Proposed  §  6.7(c)  makes  clear  that 
where  an  existing  mineral  operation  is 
governed  by  36  CFR  part  9  or  the  terms 
of  a  Federal  mineral  lease,  the  Regional 
Director's  approval  of  the  plan  of 
operations  constitutes  the  permit  for 
operation  of  a  solid  waste  disposal  site 
in  connection  with  the  mineral 
operation.  Nor  is  financial  assurance 
required  if  a  bond  has  been  posted 
under  36  CFR  part  9  or  the  Bureau  of 
Land  Management  regulations  that 
govern  Federal  mineral  lessees. 

Proposed  §  6.7(d)  addresses  solid 
waste  disposal  sites  operated  by  persons 


proposing  mineral  operations  beginning 
after  the  effective  date  of  these 
regulations.  Such  an  operator  is 
governed  by  the  conditions  at  §  6.4(a) 
that  preclude  any  new  solid  waste 
disposal  sites  within  the  boundaries  of 
a  ugj^  of  the  National  Park  System, 
unless  the  waste  is  generated  solely  by 
National  Park  Service  activities.  Thus, 
persons  who  begin  mineral  operations 
after  the  effective  date  of  the 
regulations,  as  all  other  persons,  could 
not  operate  a  new  solid  waste  disposal 
site  within  the  boundaries  of  a  unit  of 
the  National  Park  System.  Among  the 
alternatives  available  to  mineral 
operators  are  disposing  of  the  solid 
waste  in  appropriate  facilities  outside 
the  unit  boundaries,  or  in  an  existing 
solid  waste  disposal  site  in  a  unit  whose 
continued  operation  has  been  approved 
by  the  Regional  Director  under  6.5  and 
permitted  under  §  6.9. 

Proposed  §  6.7(d)  applies  to 
establishment  of  a  solid  waste  disposal 
site  by  a  prospective  operator,  whether 
or  not  governed  by  regulations  at  36 
CFR  part  9  or  the  terms  of  a  Federal 
mineral  lease.  Since  these  persons  may 
not  establish  or  operate  a  new  solid 
waste  disposal  site  within  the 
boundaries  of  a  unit,  they  need  not 
submit  a  request,  provide  financial 
assurance,  or  obtain  a  permit  for  a  solid 
waste  disposal.  Nonetheless,  the 
Regional  Director  must  ensure  that  all 
persons,  including  those  beginning 
mineral  operations  within  a  unit,  obey 
the  prohibition  on  establishing  new 
solid  waste  disposal  sites  on  all  lands 
within  a  unit's  Doundaries.  This  task 
will  be  relatively  simple  where  an 
operator  is  governed  by  36  CFR  Part  9 
or  a  Federal  mineral  lease.  Where  an 
operator  is  not  so  governed,  the 
Regional  Director  must  inform  the 
operator  of,  and  enforce,  the  conditions 
that  govern  establishment  or  operation 
of  a  new  solid  waste  disposal  site  as 
prescribed  in  §  6.4(a). 

Nothing  in  this  proposed  part 
prohibits  the  temporary  storage,  or 
stockpiling  for  return,  or  the  return  of 
mining  overburden  to  the  mine  site  for 
reclamation  purposes.  Such  activity 
does  not  constitute  creation  of  a  solid 
waste  disposal  site  and  will  not  be 
governed  by  the  need  to  request  or 
possess  a  permit,  the  conditions  at  §  6.4 
and  §6.5,  or  the  Hnancial  assurance 
requirements  of  §  6.9.  This  exception 
applies  only  to  mining  overburden  that 
is  not  hazardous  under  EPA  regulations 
at  40  CFR  part  261. 

Section  6.8    National  Park  Service 
Solid  Waste  Responsibilities 

Paragraph  (a)  prohibits  the  disposal  of 
solid  waste  in  NPS  operated  solid  waste 
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disposal  sites  by  persons  other  than 
those  engaged  in  National  Park  Service 
activities.  "National  Park  Service 
activities"  are  deflned  in  section  6.3  to 
include  NPS  contractors, 
concessionaires,  or  commercial  use 
licensees.  In  several  instances,  persons 
other  than  contractors,  concessionaires, 
or  commercial  use  licensees  now 
dispose  of  solid  waste  in  NPS  operated 
solid  waste  disposal  sites  on  Federal 
lands.  Such  continued  disposal  would 
require  site  expansion,  or  may  prevent 
the  site  from  being  closed  altogether. 
This  is  an  inappropriate  use  of  Federal 
park  lands  that  the  proposed  regulations 
intend  to  terminate  one  year  after  the 
final  promulgation  of  these  regulations. 
Paragraphs  (b)  and  (c)  direct  the  NPS 
to  set  up  special  collection  programs  to 
remove  hazardous  substances  from  the 
household  waste  stream  where 
appropriate  and  to  adhere  strictly  to  the 
regulations  at  40  CFR  part  244.  Solid 
Waste  Management  Guidelines  for 
Beverage  Containers. 

Section  6.9    Permits 

This  section  of  the  proposed  rule 
requires  that  a  person  proposing  to 
continue,  or  begin  operating,  a  solid 
waste  disposal  site  within  ^e 
boundaries  of  a  unit  of  the  National  Park 
System  must  possess  a  permit  issued 
under  this  part.  The  regulations  exempt 
only  two  classes  of  persons  operating 
solid  waste  disposal  sites  from  this 
permit  requirement.  They  are  certain 
residents  under  §  6.2(f)  and  existing 
mineral  operators  governed  by  §  6.7(c). 
The  residents  do  not  require  a  permit 
and  the  mineral  operator's  permit 
consists  of  an  NPS-approved  plan  of 
operations  or  Federal  lease  terms.  Also 
note  that  §  6.2(c)(3)  and  §6.7  exclude 
certain  substances  from  these 
regulations  under  certain  conditions. 

This  section  also  governs  the  issuing 
of  a  permit  for  the  operation  of  a  solid 
waste  disposal  site  and  outlines  the 
contents  of  such  permits.  Section  6.9(b) 
requires  that  the  Regional  Director 
comply  with  the  National 
Environmental  Policy  Act  (NEPA)  and 
other  pertinent  laws  and  executive 
orders  before  issuing  a  permit. 

The  Regional  Director  may  find  that  a 
proposal  meets  the  conditions  under 
which  the  NPS  may  approve  a  new,  or 
continued  operation  of  an  existing,  site. 
If  a  proposal  meets  the  conditions,  the 
Regional  Director  shall  then  determine, 
through  preparation  of  an 
environmental  assessment,  whether  the 
Service's  approval  constitutes  a  major 
Federal  agency  action  significantly 
affecting  the  quality  of  the  human 
environment.  When  the  Regional 
Director  finds  such  an  effect,  the  NPS 


will  prepare  an  Environmental  Impact 
Statement  on  the  proposal. 

Section  6.9(d)  makes  clear  that  the 
issuance  of  a  Special  Use  Permit  is  the 
method  by  which  the  Regional  Director 
approves  a  request  and  environmental 
report  and  provides  that  the  authority  to 
approve  a  request  resides  with  the 
Regional  Director.  The  Superintendent 
may  then  issue  the  permit  after  the 
operator  complies  with  §6.10. 

Paragraph  (e)  sets  forth  the  minimum 
requirements  a  permit  may  prescribe  for 
operating  a  solid  waste  disposal  site. 
The  requirements  are  aimed  at  reducing 
the  potential  adverse  effects  attributable 
to  the  operation  of  such  sites  on  the 
property  of  the  United  States.  The  NPS 
welcomes  comments  on  what  additional 
requirements  might  be  appropriate  or 
how  the  listing  of  requirements  could  be 
improved  to  protect  the  values  and 
purposes  of  the  National  Park  System. 

Section  6.10    Financial  Assurance 

This  section  prescribes  the  procedures 
for  financial  assurance  from  a  solid 
waste  disposal  site  operator  in  a  unit  of 
the  National  Park  System.  The 
regulations  at  40  CFR  part  258  require 
that  an  operator  of  a  solid  waste 
disposal  site  for  household  and  certain 
other  commercial  and  industrial  solid 
wastes  (not  including  hazardous  wastes) 
must  provide  an  estimate  of  costs 
related  to  closure  and  post-closure  care 
responsibilities  of  the  site,  and  establish 
sufficient  financial  assurance  to  meet 
those  responsibilities.  The  NPS  sees  no 
need  to  require  added  financial 
assurance,  in  the  form  of  cash  or  surety 
bond  guaranteeing  payment  or 
performance,  where  the  operator  has 
provided  such  a  bond  under  regulations 
at  40  CFR  part  258.74(b).  Nor  shall  the 
NPS  require  financial  assurances  from 
an  owner  or  operator  of  a  site  that  is  a 
State  entity  whose  debts  and  liabilities 
are  the  debts  and  liabilities  of  a  State. 
There  is  also  an  exception  that  may 
apply  to  mineral  operators  under 
§  6.7(c). 

The  NPS  will  require  financial 
assurances  when  issuing  a  permit  for  a 
new,  or  continued  operation  of  an 
existing,  solid  waste  disposal  site  if  the 
operator  has  not  posted  a  bond  under  40 
CFR  258.74(b). 

Section  6.11  Appeals 

This  section  establishes  procedures 
under  which  an  applicant  for  a  new,  or 
continued  operation  of  an  existing,  solid 
waste  disposal  site  may  appeal  a 
Regional  Director's  decision  to  the 
National  Park  Service  Director.  Among 
other  issues,  an  aggrieved  operator  may 
appeal  a  Regional  Director's  rejection  of 
a  request  for  continued  or  new 


operations;  or  conditions  that  the 
Regional  Director  may  attach  to  an 
approval;  or  the  amount  of  the  bond  set 
by  the  Regional  Director. 

Section  6.12    Penalties 

This  section  of  the  proposed  rule 
clarifies  that  operating  a  solid  waste 
disposal  site  within  a  unit  of  the 
National  Park  System  without  a  permit 
is  prohibited.  Operating  a  site  in 
violation  of  a  term  or  condition  of  a 
permit  is  also  prohibited.  Violations  of 
these  two  provisions  subject  operators 
to  the  penahy  provisions  of  36  CFR  1.3 
or,  where  applicable,  revocation  of  the 
permit,  or  forfeiture  of  bond  or  security 
deposit. 

Public  Participation 

It  is  the  policy  of  the  NPS,  whenever 
practicable,  to  afford  the  public  an 
opportunity  to  participate  in  the 
rulemaking  process.  Accordingly, 
interested  parties  may  submit  written 
comments,  suggestions,  or  objections 
regarding  this  proposed  rule  to  the 
address  noted  at  the  beginning  of  this 
rule. 

Federal  Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  §§  6.4,  6.5  and  6.6  of  this 
rule  have  been  approved  by  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501,  etseq.  and  assigned 
clearance  number  1024-0026.  The 
information  is  required  to  obtain  a 
benefit  in  accordance  with  16  U.S.C. 
460/-22(c). 

Applicant  reporting  time  for  this 
collection  of  information  is  estimated  to 
average  100  hours  per  response, 
including  the  time  for  reviewing  the 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Information  Collection  Officer,  National 
Park  Service.  800  North  Capitol  Street, 
Washington,  DC  20002;  and  the  Office 
of  Management  and  Budget.  Paperwork 
Reduction  Project.  Washington,  DC 
20503. 

Compliance  With  Other  Laws 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.].  the  NPS  has 
prepared  an  environmental  assessment 
(EA)  of  these  proposed  regulations.  The 
EA  examines  whether  the 
implementation  of  the  proposed 
regulations  would  have  a  significant 
effect  on  the  quality  of  the  human 
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envtromnent,  requiring  the  preparation 
of  an  environmental  impact  statement. 
The  EA  will  be  available  for  public 
inspection  and  comment  at  the  National 
Park  Service  Oflice  of  Environmental 
Quality,  located  in  the  Department  of 
Interior  Building  in  Washington,  DC  for 
a  period  running  concurrently  with  the 
comment  period  for  these  proposed 
regulations. 

In  accordance  with  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-511).  the 
MPS  is  requested  to  perform  a  regulatory 
flexibility  analysis  for  all  rules  that  may 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  MPS  has  determined  that  this  action 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
since  the  rule  deals  with  the  location  of 
future  solid  waste  disposal  sites  and  the 
number  of  existing  solid  waste  disposal 
sites  is  small.  Consequently,  there  is  no 
necessity  for  a  regulatory  flexibility 
analysis. 

The  rule  has  been  reviewed  under 
Executive  Order  12866  signed 
September  30. 1993  (58  FR  51735). 

The  MPS  has  reviewed  this  rule  as 
directed  by  Executive  Order  12360. 
"Government  Actions  and  Interference 
with  Constitutionally  Protected  Property 
Rights."  to  determine  if  this  rule  has 
f>olicies  that  have  takings  implications. 
The  MPS  has  determined  that  this  rule 
does  not  have  takings  implications 
because  the  rule  will  not  deny  any 
private  property  owner  of  other 
beneficial  use«  of  their  land,  nor  will  it 
significantly  reduce  their  land's  value. 

List  of  Subjecto  in  36  CFR  Part  S 

National  parks.  Natural  resources. 
Penalties,  Reporting  and  recordkeeping 
requirements.  Waste  treatment  and 
disposal. 

For  reasons  set  out  in  the  preamble, 
it  is  proposed  to  amend  36  CFR  Chapter 
I  by  adding  a  new  Part  6  to  read  as 
follows: 

PART  6-SOUD  WASTE  DISPOSAL 
SITES  IN  UNITS  OF  THE  NATIONAL 
PARK  SYSTEM 

6.1  Purpose. 

6.2  Applicability  and  scope. 

6.3  Definitions. 

6.4  Solid  waste  disposal  sites  not  in 
operation  on  September  1. 1984. 

6.5  Solid  waste  disposal  sites  in  operation 
on  September  1, 1964. 

6.6  Solid  vraste  disposal  sites  within  new 
additions  to  the  National  Park  System. 

6.7  Mining  urastes. 

6.8  National  Park  Service  solid  waste 
responsibilities. 

6.9  Permits. 

6.10  Financial  assurance. 


6.11  Appeals. 

6.12  Penalties. 

Authority:  16  U.S.C  1,  3. 460/-22(c). 

fCI    Putpoae. 

(a)  The  regulations  contained  in  this 
part  prohibit  the  operation  of  any  solid 
waste  disposal  site,  except  as 
specifically  provided  for.  and  govern  the 
continued  use  of  any  existing  solid 
waste  disposal  site,  within  the 
boundaries  of  any  unit  of  the  National 
Park  System. 

(b)  The  purpose  of  the  regulations  in 
this  part  is  to  ensure  that  all  activities 
within  any  unit  of  the  National  Park 
System  resulting  horn  the  operation  of 
a  solid  waste  disposal  site  are 
conducted  in  a  manner  to  prevent  the 
deterioration  of  air  and  water  quality,  to 
prevent  degradation  of  natural  and 
cultural,  including  archeological. 
resources,  and  to  reduce  adverse  effects 
to  visitor  enjoyment. 

(c)  The  regulations  in  this  part 
interpret  and  implement  Public  Law  98- 
506.  98  Stat.  2338  (16  U.S.C  460/- 
22(c)). 

S6.2    AppReabiHty  and  scope. 

(a)  The  regulations  contained  in  this 
part  apply  to  all  lands  and  waters 
within  the  boundaries  of  all  units  of  the 
National  Park  System,  whether  federally 
or  nonfederally  owned,  and  without 
regard  to  whether  access  to  a  solid  waste 
disposal  site  requires  crossing  federally- 
owned  or  controlled  lands  or  waters. 

(b)  The  regulations  contained  in  this 
part  govern: 

(1)  The  use  of  solid  waste  disposal 
sites  not  in  operation  on  September  1. 
1984.  including  the  approval  of  new 
solid  waste  disposal  sites; 

(2)  The  continued  use  or  closure  of 
solid  waste  disposal  sites  that  were  in 
operation  on  September  1, 1984; 

(3)  The  continued  use  or  closure  of 
solid  waste  disposal  sites  on  lands  or 
waters  added  to  the  National  Park 
System  after  the  effective  date  of  this 
part. 

(c)  Exceptions.  (1)  The  regulations 
contained  in  this  part  do  not  govern  the 
disposal  of  residential  or  agricultural 
solid  wastes  in  a  site  by  a  person  who 
can  show  that  he  or  she: 

(i)  Resides  within  the  boundaries  of 
the  unit; 

(ii)  Generates  the  residential  or 
agricultural  solid  waste  within  the 
boundaries  of  the  unit; 

(iii)  Disposes  of  the  solid  waste  only 
on  lands  or  waters  that  he  or  she  owns 
or  leases  within  the  unit; 

(iv)  Does  not  engage  in  a  soHd  waste 
disposal  practice  that  poses  a  reasonable 
probability  of  adverse  effiects  on  health 


or  the  environment,  as  described  by  the 
criteria  in  40  CFR  Part  257,  Criteria  For 
Classification  Of  Solid  Waste  Disposal 
Facilities  and  Practices,  at  40  CFR 
257.3-1  to  257.3-8; 

(v)  Has  no  practicable  alternative  site 
outside  the  boundaries  of  the  unit  for 
the  disposal  of  agricultural  or 
residential  solid  wa.<:te;  and 

(vi)  Is  not  required  to  possess  a  State 
or  local  permit  or  license  for  the 
disposal  of  solid  waste. 

(2)  The  exemption  in  paragraph  (c)(1) 
of  this  section  does  not  apply  to 
agricultural  solid  waste  consisting  of  a 
chemical  used  as  a  pesticide,  an  item 
used  to  apply,  or  a  container  used  to 
store,  a  pesticide. 

(3)  Manure  and  crop  residue  returned 
to  the  soil  as  a  fertilizer  or  soil 
conditioner  are  not  solid  wastes  for 
purposes  of  this  part  and  do  not  require 
a  request,  environmental  report, 
financial  assurance,  or  permit  issued 
under  this  part. 

(d)  The  conditions  in  §  6.4(a)  govern 
the  establishment  of  new,  or  the 
expansion  of  existing,  solid  waste 
disposal  sites  operated  by  the  National 
Park  Service.  The  conditions  in  §  6.5(c) 
govern  the  continued  use  of  existing 
solid  waste  disposal  sites  operated  by 
the  National  Park  Service.  However,  the 
procedural,  financial  assurance, 
administrative,  and  penalty  provisions 
of  this  part  do  not  apply  to  any  solid 
waste  disposal  site  operated  by  the 
National  Park  Service. 

S6.3    Definitions. 

The  following  definitions  apply  to 
this  part: 

Agricultural  solid  waste  means  solid 
waste  that  is  generated  by  the  rearing  or 
harvesting  of  animals,  or  the  producing 
or  harvesting  of  crops  or  trees. 

Boundaries  means  the  precisely 
defined  limits  of  lands  or  waters  that 
constitute  a  unit  of  the  National  Park 
System  as  prescribed  by  act  of  Congress, 
Presidential  Proclamation,  Interagency 
Agreement  or  as  published  pursuant  to 
law,  proclamation  or  order  in  the 
Federal  Register,  or  as  filed  or  recorded 
by  a  State  or  political  subdivision  in 
accordance  with  applicable  law. 

Closure  and  Post-closure  care  mean 
all  of  the  requirements  prescribed  by  40 
CFR  part  258,  Criteria  For  Municipal 
Solid  Waste  Landfills,  at  40  CFR  258.60 
and  258.61. 

Degrade  means  to  les^n  or  diminish 
in  quantity,  quality  or  value. 

Hazardous  waste  means  solid  waste 
defined  by  40  CFR  part  261, 
Identification  And  Listing  Of  Hazardous 
Waste,  at  40  CFR  261.3.  Hazardous 
waste  does  not  include  any  solid  waste 
listed  under  40  CFR  261.4(b). 
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Leochate  means  liquid  that  has 
percolated  through  solid  waste  and  has 
extracted,  dissolved,  or  suspended 
materials  in  it 

lAining  overburden  means  material 
overlying  a  mineral  deposit  that  is 
removed  to  gain  access  to  that  deposit. 

Mining  wastes  means  residues  that 
result  from  the  extraction  of  raw 
materials  from  the  earth. 

National  Park  Service  activities  means 
operations  conducted  by  the  National 
Park  Service  or  a  National  Park  Service 
contractor,  concessionaire,  or 
commercial  use  licensee. 

National  Park  System  means  any  area 
of  land  or  water  now  or  hereafter 
administered  by  the  Secretary  of  the 
Interior  through  the  National  Park 
Service  for  park,  monument,  historic, 
parkway,  recreational,  or  other 
purposes. 

Natural  resource  means  the 
components  of  a  park,  both  biotic  and 
abiotic,  including  but  not  limited  to, 
vegetation,  wildlife,  fish,  water, 
including  surface  and  ground  water,  air, 
soils,  geological  features,  including 
subsurface  strata,  the  natural  processes 
and  interrelationships  that  perpetuate 
such  resources,  and  attributes  that 
contribute  to  visitor  enjoyment. 

Operator  means  a  person  conducting 
or  proposing  to  conduct  the  disposal  of 
solid  waste. 

PCBs  or  PCB  item  means  the  same  as 
defined  in  40  CFR  part  761. 
Polychlorinated  Biphenyls  (PCBs) 
Manufacturing,  Processing.  Distribution 
In  Commerce,  And  Use  Prohibitions,  at 
40  CFR  761.3. 

Residential  solid  waste  means  waste 
generated  by  the  normal  activities  of  a 
household,  including,  but  not  limited 
to,  food  waste,  yard  waste,  and  ashes. 

Solid  waste  means  garbage,  refuse, 
sludge  from  a  waste  treatment  plant, 
water  supply  treatment  plant,  or  air 
pollution  control  facility,  and  other 
discarded  material,  including  solid, 
liquid,  semisohd.  and  contained 
gaseous  material  resulting  from 
industrial,  commercial,  mining,  and 
agricultural  operations  or  from 
community  activities.  Solid  waste  does 
not  include  a  material  listed  under  40 
CFR  261.4(a). 

Solid  waste  disposal  site  means  land 
or  water  where  solid  waste  is 
discharged,  deposited,  injected, 
dumped,  spilled,  leaked,  or  placed  so 
that  sudi  solid  waste  or  a  constituent 
thereof  may  enter  the  environment  or  be 
emitted  into  the  air  or  discharged  into 
waters,  including  ground  waters.  Solid 
waste  disposal  sites  include  faciUties  for 
the  incineration  of  solid  waste. 


I  not  In 


16.4    8o«d 

operation  on  SaplamiMr  1, 1964. 

(a)  No  person  may  operate  a  solid 
waste  disposal  site  that  was  not  in 
operation  on  September  1. 1984,  unless 
the  operator  has  shown  and  the 
Regional  Director  finds  that: 

(1)  The  solid  waste  is  generated  solely 
from  National  Park  Service  activities 
conducted  within  the  boundaries  of  that 
unit  of  the  National  Park  System; 

(2)  There  is  no  reasonable  alternative 
site  outside  the  boundaries  of  the  unit 
suitable  for  solid  waste  disposal; 

(3)  The  site  will  not  degrade  any  of 
the  natural  or  cultural  resources  of  the 
unit; 

(4)  The  site  meets  all  other  applicable 
Federal,  State  and  local  laws  and 
regulations,  including  permitting 
requirements; 

(5)  The  site  conforms  to  all  of  the 
restrictions  and  criteria  in  40  CFR 
257.3-1  to  257.3-6,  and  40  CFR  part 
258,  subparts  B,  C,  D.  E  and  F; 

(6)  The  site  will  not  be  used  for  the 
storage,  handling,  or  disposal  of  a  solid 
waste  containing: 

(i)  Hazardous  waste; 

(ii)  Municipal  solid  waste  incinerator 
ash; 

(iii)  Lead-acid  batteries; 

(iv)  PCBs  or  a  PCB  Item; 

(v)  A  material  registered  as  a  pesticide 
by  the  Environmental  Protection  Agency 
under  the  Federal  Insecticide,  Fungicide 
and  Rodenticide  Act  (7  U.S.C  136  et 
sea.); 

(vi)  Sludge  from  a  waste  treatment 
plant  or  a  septic  system; 

(vii)  Petroleum  products,  including 
used  crankcase  oil  from  a  motor  vehicle, 
or  soil  contaminated  by  such  products; 

(viii)  Medical  waste;  or 

(ix)  Radioactive  materials: 

(7)  The  site  is  located  wholly  on 
nonfederal  lands: 

(8)  The  site  is  not  located  within  the 
500-year  fioodplain,  or  in  a  wetland; 

(9)  The  site  is  not  located  within  one 
mile  of  a  National  Park  Service  visitor 
center,  campground,  ranger  station, 
entrance  station,  or  similar  pubhc  use 
facility,  or  a  residential  area; 

(10)  The  site  will  not  be  detectable  by 
the  public  by  sight,  sound  or  odor  from 
a  scenic  vista,  a  public  use  facility,  a 
designated  or  proposed  wilderness  area, 
a  site  listed  on,  or  eligible  for  listing  on. 
the  National  Register  of  Historic  Places, 
or  a  road  designated  as  open  to  public 
travel; 

(11)  The  site  will  receive  less  than  5 
tons  per  day  of  solid  waste,  on  an 
averageyearly  basis;  and 

(12)  The  proposed  closure  and  post- 
closure  care  is  sufficient  to  protect  the 
resources  of  the  National  Pwk  System 
unit  from  degradation. 


(b)  A  person  proposing  to  operate  a 
solid  waste  disposal  site  that  was  not  in 
operation  on  September  1. 1984.  shall 
submit  a  request  f6r  a  permit  to  the 
proper  Superintendent  for  review  by  the 
Regional  Director  demonstrating  that  the 
solid  waste  operation  meets  the  criteria 
in  paragraph  (a)  of  this  section.  The 
follouring  information  must  be  included 
in  a  permit  request: 

(1)  A  map  or  maps,  satisfactory  to  the 
Regional  Director,  that  adequately 
shows  the  proposed  area  of  solid  waste 
disposal,  size  of  the  area  in  acres, 
existing  roads  and  proposed  routes  to 
and  from  the  area  of  operations  and  the 
location  and  description  of  surface 
facihties; 

(2)  The  name  and  legal  addresses  of 
the  following: 

(i)  Owners  of  record  of  the  land ;  and 
(ii)  Any  les.see,  assignee  or  designee  of 

the  owner,  if  the  proposed  operator  is 

not  the  owner  of  the  land; 

(3)  The  mode  and  frequency  (in 
number  of  trips  per  day)  of  transport 
and  size  and  gross  weight  of  major 
vehicular  equipment  to  be  used; 

(4)  The  amount  of  solid  wraste  to  be 
received,  in  average  tons  per  day  and 
average  cubic  yards  per  day; 

(5)  The  estimated  capacity  of  the  site 
in  cubic  yards  and  tons; 

(6)  A  detailed  plan  of  the  daily  site 
operations; 

(7)  A  plan  for  the  reclamation  and 
post  closure  care  of  the  site  after 
completion  of  solid  waste  disposal; 

(8)  Evidence  that  the  proposed 
operator  has  obtained  all  other  Federal. 
State  and  local  permits  necessary  for 
solid  waste  disposal;  and 

(9)  An  envirorunental  report  that 
includes  the  following: 

(i)  A  description  of  the  natural  and 
cuhural  resources  and  visitor  uses  to  be 
affected; 

(ii)  An  assessment  of  hydrologic 
conditions  of  the  disposal  site  with 
projections  of  leachate  generation, 
composition,  flow  paths  and  discharge 
areas  and  geochemical  fate  of  leachate 
constituents; 

(iii)  An  analysis  of  the  quantitative 
and  qualitative  extent  to  which  natural 
and  cultural  resources  will  be  affected 
based  on  acceptable  and  appropriate 
monitoring  of  existing  resource 
conditions; 

(iv)  Steps  to  be  taken  by  the  operator 
to  prevent  degradation  of  air  and  water 
quality,  to  manage  pests  and  vermin, 
and  to  minimize  noise,  odor,  feeding  by 
native  wildlife,  and  conflicts  with 
visitor  uses; 

(v)  An  analysjs  of  alternative  locations 
and  methods  for  the  disposal  of  the 
solid  waste;  and 

(vi)  Any  other  information  required 
by  the  Regional  Director  to  effectively 
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analyze  the  effects  that  the  proposed 
solid  waste  disposal  site  may  have  on 
the  preservation,  management,  and 
public  use  of  the  unit. 

(c)  If  the  Regional  Director  finds  that 
the  permit  request  and  environmental 
report  do  not  meet  the  conditions  of 
approval  set  forth  in  paragraph  (a)  of 
this  section,  the  Regional  Director  shall 
reject  the  application  and  notify  the 
proposed  operator  of  the  reasons  for  the 
rejection. 

S  6.5   Solid  waste  disposal  sites  in 
operation  on  September  1. 1984. 

(a)  The  operator  of  a  solid  waste 
disposal  site  in  operation  as  of 
September  1, 1984.  having  been  in 
continuous  operation  on  the  efTective 
date  of  this  part,  and  who  wishes  to 
remain  in  operation,  shall  submit  to  the 
proper  Superintendent  for  review  by  the 
Regional  Director,  within  one  hundred- 
eighty  (180)  calendar  days  of  the 
effective  date  of  this  part,  a  permit 
request  and  an  environmental  report  as 
described  in  §  6.4(b)  (1)  through  (9). 

(b)  Any  operator  who  fails  to  submit 
a  request  as  described  in  paragraph  (a) 
of  this  section  shall  not  be  allowed  to 
continue  operations  and  shall 
immediately  fulfill  all  applicable 
closure  and  post-closure  care 
rrauirements. 

(c)  The  Regional  Director  may 
approve  a  request  to  allow  the 
cr)ntinued  use  of  a  solid  waste  disposal 
site  only  if  the  operator  has  shown  and 
the  Regional  Director  finds  that: 

(1)  Adverse  effects  resulting  from 
leachate,  noise,  odor,  vehicular  traffic, 
litter,  and  other  activities  upon  natural 
and  cultural  resources  will  be 
adeouately  mitigated; 

(2)  The  proposed  operator  meets  all 
other  applicable  Federal,  State,  and 
local  laws  and  regulations,  including 
permit  requirements; 

(3)  The  site  will  no  longer  be  used  for 
the  storage,  handling,  or  disposal  of  a 
solid  waste  containing: 

(i)  Hazardous  waste; 

(ii)  Municipal  solid  waste  incinerator 
ash; 

(iii)  Lead-acid  batteries; 

(iv)  PCBs  or  a  PCB  Item; 

(v)  A  material  registered  as  a  pesticide 
by  the  Environmental  Protection  Agency 
under  the  Federal  Insecticide,  Fungicide 
and  Rodenticide  Act  (7  U.S.C  136  et 
sea.): 

(vi)  Sludge  from  a  waste  treatment 
plant  or  a  septic  system; 

(vii)  Petroleum  products,  including 
used  crankcase  oil  from  a  motor  vehicle, 
or  soil  contaminated  by  such  products; 

(viii)  Medical  waste;  or 

(ix)  Radioactive  materials; 

(4)  The  proposed  closure  and  post 
closure  care  is  sufficient  to  protect  the 


resources  of  the  National  Parii  System 
unit  from  degradation;  and 

(5)  The  site  conforms  to  all  of  the 
restrictions  and  criteria  applicable  to  the 
site  under  40  CFR  257.3  and  40  CFR 
part  258. 

(d)  If  the  Regional  Director  finds  that 
the  permit  request  and  the 
environmental  report  do  not  meet  the 
conditions  for  approval  set  forth  in 
paragraph  (c)  of  this  section,  the 
Regional  Director  shall  reject  the  request 
and  notify  the  proposed  operator  of  the 
reasons  for  the  rejection.  Within  ninety 
(90)  calendar  days  of  such  notice,  the 
operator  of  the  solid  waste  disposal  site 
shall  cease  disposing  of  solid  waste  at 
the  site.  The  operator  may  resume 
disposing  of  solid  waste  only  upon 
submission  and  approval  of  a  permit 
request  and  environmental  report  that 
the  Regional  Director  determines  meet 
the  conditions  set  forth  in  paragraph  (c) 
of  this  section. 

(e)  Site  expansions.  (1)  A  request  for 
an  existing  solid  waste  disposal  site  to 
continue  operations  by  expanding  its 
capacity,  horizontally  or  vertically,  is 
considered  a  request  for  a  new  solid 
waste  disposal  site  and  is  subject  to  the 
conditions  of  §  6.4(a),  except  as 
provided  in  paragraph  (e)(2)  of  this 
section. 

(2)  A  request  for  an  existing  solid 
waste  disposal  site  to  continue 
operations  by  expanding  its  capacity, 
horizontally  or  vertically,  will  be  judged 
by  the  approval  conditions  of  paragraph 
(c)  of  this  section  if  the  operator  shows 
that:  (i)  The  solid  waste  is  generated 
solely  from  sources  within  the 
boundaries  of  the  unit; 

(ii)  The  area  proposed  for  site 
expansion  encompasses  only  nonfederal 
lands  or  waters  owned  or  leased  by  the 
operator;  and 

(iii)  Tbe  solid  waste  disjMJsal  site 
lacks  road,  rail,  or  adequate  water  access 
to  any  lands  outside  the  unit. 

§  6.6    Solid  waste  disposal  sites  within  new 
additions  to  ttie  National  Park  System. 

(a)  An  operator  of  a  solid  waste 
disposal  site  located  on  federally-owned 
lands  or  waters  added  to  the  National 
Park  System  by  act  of  Congress  or  by 
proclamation  after  the  effective  date  of 
this  part  shall  cease  operations 
beginning  one  year  after  the  date  of  the 
land's  or  water's  designation  as  lying 
within  a  National  Park  System  unit's 
boundaries.  The  operator  shall  then 
immediately  fulfill  all  applicable 
closure  and  post-closure  care 
requirements. 

(b)  An  operator  of  a  solid  waste 
disposal  site  located  on  nonfederal 
lands  or  waters  designated  as  lying 
within  the  boundaries  of  a  unit  of  the 


National  Park  System  established  or 
expanded  after  the  effective  date  of  this 
part,  and  who  wishes  to  remain  in 
operation,  shall  submit  to  the 
Superintendent,  if  assigned,  or  the 
Regional  Director,  within  one  hundred- 
eighty  (180)  calendar  days  of  the  land's 
or  tb^ter's  designation  as  lying  within  a 
National  Park  System  unit's  boundaries, 
a  permit  request  and  environmental 
report  as  described  in  §  6.4(b)(1)  through 
(9). 

(c)  Any  operator  who  fails  to  submit 
a  request  as  described  in  paragraph  (b) 
of  this  section  shall  not  be  allowed  to 
continue  operations  and  shall 
immediately  fulfill  all  applicable 
closure  and  post-closure  care 
requirements. 

(d)  The  Regional  Director  shall  apply 
the  conditions  of  §  6.5(c)  to  a  request 
and  environmental  report  submitted 
under  this  section. 

§  6.7    Mining  wastes. 

(a)  Solid  waste  from  mining  includes 
but  is  not  limited  to  mining  overburden, 
mining  byproducts,  solid  waste  from  the 
extraction,  processing  and  beneficiation 
of  ores  and  minerals,  drilling  fluids, 
produced  waters,  and  other  wastes 
associated  with  exploration, 
development,  or  production  of  oil, 
natural  gas  or  geothermal  energy  and 
any  garbage,  refuse  or  sludge  associated 
with  mining  and  mineral  operations. 

(b)  A  person  conducting  mining  or 
mineral  operations  on  the  efTective  date 
of  this  part,  and  not  governed  by  a  plan 
of  operations  approved  under  36  CFR 
part  9,  Minerals  Management,  or 
pursuant  to  the  terms  of  a  Federal 
mineral  lease,  may  continue  to  operate 
a  solid  waste  disposal  site  within  the 
boundaries  of  a  unit  only  after 
complying  with  §  6.5  and  §  6.10  and 
with  a  permit  issued  by  the 
Superintendent  under  §  6.9. 

(c)  A  person  conducting  mining  or 
mineral  operations  on  the  effective  date 
of  this  part  hnd  governed  by  a  plan  of 
operations  approved  under  36  CFR  part 
9  or  pursuant  to  the  terms  of  a  Federal 
mineral  lease  may  continue  to  operate  a 
solid  waste  disposal  site  under  the 
terms  of  their  approved  plan  of 
operations,  or  lease.  Where  an  existing 
mining  or  mineral  operation  is  governed 
by  36  CFR  part  9  or  a  Federal  mineral 
lease,  an  NPS-approved  plan  of 
operations  shall  constitute  the  permit 
for  solid  waste  disposal  site  operation 
otherwise  required  under  §  6.9.  A  bond 
required  under  36  CFR  part  9  or  by  the 
Bureau  of  Land  Management  for  Federal 
lessees  shall  satisfy  the  requirements  of 
§6.10. 

(d)  A  p>erson  proposing  to  initiate 
mining  or  mineral  operations  after  the 
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effective  date  of  this  part  within  the 
boundaries  of  a  unit  of  the  National  Park 
System,  whether  or  not  governed  by  a 
plan  of  operations  approved  under  36 
CFR  part  9  or  the  terms  of  a  Federal 
mineral  lease,  may  establish  or  operate 
a  solid  waste  disposal  site  within  a  unit 
only  if  the  solid  waste  disposal  sites 
meets  the  conditions  of  §  6.4(a). 

(e)  The  temporary  storage,  stockpiling 
for  return,  or  return  of  nonhazardous 
mining  overburden  to  the  mine  site  for 
the  purpose  of  mine  site  reclamation  do 
not  require  a  request,  envirorunental 
report,  financial  assurance  or  a  permit 
issued  under  this  part 

§6.8   National  Park  Service  solid  waste 
responsibilities. 

(a)  Beginning  one  year  after  the 
effective  date  of  this  part,  a 
Superintendent  shall  not  permit  or 
allow  a  person  to  dispose  of  solid  waste 
at  a  National  Parte  Service  operated  solid 
waste  disposal  site  except  for  waste 
generated  by  National  Park  Service 
activities. 

(b)  The  Superintendent  of  a  unit 
where  the  National  Park  Service 
operates  a  solid  waste  disposal  site  shall 
establish  a  hazardous  waste  collection 
program  for  National  Park  Service  and 
concessionaire  households  within  the 
unit.  The  Superintendent  shall  establish 
frequency  and  place  of  collection  but 
such  frequency  shall  be,  at  a  minimum, 
every  six  months. 

(c)  Each  Superintendent  will  ensure 
full  compliance  with  regulations  at  40 
CFR  part  244,  Solid  Waste  Management 
Guidelines  For  Beverage  Containers. 
Only  those  units  of  the  National  Park 
System  where  carbonated  beverages  in 
containers  are  not  sold,  or  that  have 
prepared  formal  documentation  of 
nonimplementation  under  40  CFR 
244.100(f)(3)  thft  has  been  approved  by 
the  Director  and  the  Administrator  of 
the  Environmental  Protection  Agency 
are  exempt  ftt)m  the  deposit  and 
container  return  program  mandated  in 
40  CFR  part  244. 

§6.9    Permits. 

(a)  A  permit  issued  under  this  section 
is  required  to  operate  a  solid  waste 
disposal  site  within  the  boundaries  of  a 
unit  of  the  National  Park  System,  except 
as  specified  in  §  6.2(c)  or  §  6.7(c). 

(b)  Upon  receipt  of  a  request  under 
§  6.4.  §  6.5.  or  §  6.6.  the  Regional 
Director  shall  analyze  whether  a  new 
site,  or  continued  operation  of  an 
existing  site,  meets  the  approval 
conditions  of  §  6.4  or  §6.5,  respectively. 
The  Regional  Director  shall  also  review 
the  request  under  appropriate  laws  and 
executive  orders,  including  but  not 
limited  to.  the  National  Historic 


Preservation  Act  (16  U.S.C  470),  the 
Endangered  Species  Act  (16  U.S.C 
1531-1543),  and  E.0. 11988,  Floodplain 
Management  (3  CFR,  1978  Comp.. 
p.ll7).  and  E.0. 11990  Wetland 
Protection,  (3  CFR.  1978  Comp.,  p.  121). 

(c)  The  Regional  Director  must 
approve  or  deny  a  solid  waste  disposal 
site  request  under  this  part  within  180 
calendar  days  of  receipt  of  the  request. 
The  180  calendar  days  do  not  include 
any  days  required  for  consultation  with 
State  or  Federal  agencies  under,  but  not 
limited  to,  the  Endangered  Species  Act. 
the  National  Historic  Preservation  Act, 
and  the  Coastal  Zone  Management  Act. 
or  days  required  to  prepare  an 
Environmental  Impact  Statement  under 
the  National  Environmental  Policy  Act. 

(d)  If  the  Regional  Director  approves 

a  solid  waste  disposal  site  request  under 
§  6.4,  §  6.5,  or  §  6.6,  the  Superintendent 
may  issue,  after  operator  compliance 
with  §6.10.  a  nontransfierable  permit, 
the  term  of  which  shall  not  exceed  five 
years.  The  permittee  may  request  a  new 
five  year  permit  upon  expiration  of  an 
existing  permit.  The  permit  instrument 
shall  be  Form  lQ-114  (OMB  No.  1024- 
0026),  Special  Use  Permit,  available 
from  the  park  Superintendent. 

(e)  A  permit  for  a  solid  waste  disposal 
site  shall  prescribe  the  site  capacity  and 
the  requirements  under  which  the  solid 
waste  disposal  site  will  be  operated.  The 
requirements  shall  include,  but  are  not 
limited  to: 

(1)  Hours  of  operation; 

(2)  Number,  frequency,  size,  gross 
weight  and  types  of  vehicles  u^,  and 
access  routes; 

(3)  Type  and  height  of  perimeter 
fencing; 

(4)  Compliance  with  all  applicable 
Federal.  State  and  local  laws  and 
regulations,  including  permit 
requirements; 

(5)  Type  and  frequency  of 
groundwater,  surface  water,  explosive 
gas,  and  other  pertinent  natural  resource 
monitoring; 

(6)  Rights  and  conditions  of  access  for 
inspection  by  National  Park  Service  and 
other  responsible  Federal,  State  or  local 
officials; 

(7)  Closure  and  post  closure  care 
requirements; 

(8)  Methods  of  pest  and  vermin 
control; 

(9)  Methods  of  excluding  hazardous 
waste,  municipal  solid  waste  incinerator 
ash,  lead-acid  batteries,  PCBs  and  PCB 
Items,  material  registered  by  the 
Environmental  Protection  Agency  as  a 
pesticide,  sludge  from  a  waste  treatment 
plant  or  septic  system,  petroleum 
products,  including  used  crankcase  oil 
firom  a  motor  vehicle,  or  soil 


contaminated  by  such  products,  medical 
waste,  or  radioactive  materials; 

(10)  Acceptancesof  waste  generated 
only  from  National  Park  Service 
activities,  except  for  a  solid  waste 
disposal  site  approved  under  §  6.5  or 
§  6.7(c);  and 

(11)  Methods  of  litter  control, 
(f)  Any  conflict  between  a 

requirement  of  the  permit  issued  by  the 
Superintendent  and  a  requirement  of 
State  or  local  law  shall  be  resolved  in 
favor  of  the  stricter  of  the  two 
requirements. 

S6.10    Financial  Bsaurance. 

(a)  The  Regional  Director  shall  not 
require  a  bond  or  security  deposit  for  a 
solid  waste  disposal  site  for  which  tho 
operator  has  established  a  bond  under 
40  CFR  258.74(b). 

(b)  The  Regional  Director  shall  not 
require  a  bond  or  security  deposit  for  a 
solid  waste  disposal  site  whose  owner 
or  operator  is  a  State  entity  whose  debts 
and  liabilities  are  the  debts  and 
liabiUtiesofaState. 

(c)  Upon  approval  of  a  request  to 
operate  a  new,  or  continue  an  existing, 
solid  waste  disposal  site,  an  operator 
who  is  not  described  in  paragraphs  (a) 
or  (b)  of  this  section  must  file  with  tbe 
Regional  Director  a  suitable 
performance  bond  with  satisfactory 
surety,  payable  to  the  Secretary  of  the 
hiterior  or  the  Secretary's  designee.  The 
bond  must  be  conditioned  upon  faithful 
compliance  with  all  applicable  laws  and 
regulations  and  the  permit  requirements 
as  approved.  When  bonds  are  to  serve 
as  security,  an  operator  must  provide  a 
power  of  attorney  to  the  Secretary  or  the 
Secretary's  designee.  The  bond  must  be 
issued  by  a  surety  company  listed  and 
approved  by  the  Department  of  the 
Treasury. 

(d)  In  lieu  of  a  performance  bond,  an 
operator  may  deposit  with  the  Secretary 
or  the  Secretary's  designee  cash  or 
negotiable  bonds  of  the  United  States 
Government.  The  cash  deposit  or  the 
market  value  of  such  securities  shall  be 
at  least  equal  to  the  required  sum  of  the 
bond(s). 

(e)  The  bond  or  security  deposit  shall 
be  established  by  the  Regional  Director 
in  an  amount  equal  to  the  estimated  cost 
to  accomplish  all  closure  and  post- 
closure  care  requirements  as  described 
in  40  CFR  part  258,  subpart  F.  but  in  no 
case  less  than  $25,000. 

(f)  The  responsibility  and  Uability  of 
the  operator  (and  the  surety,  if  any) 
under  the  bond  or  security  deposit  shall 
continue  until  the  Regional  Director 
determines  that  closure  and  post-closure 
care  have  been  completed  In  accordance 
with  the  permit  requirements.  No 
portion  of  the  performance  bond  or 
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security  deposit  may  be  released  until 
such  a  determination  has  been  made. 

(g)  Within  30  calendar  days  after  the 
Regional  Director  determines  that  all 
closure  and  post-closure  care 
requirements  have  been  successfully 
completed  according  to  the  permit,  the 
Regional  Director  shall  notify  the 
operator  (and  the  surety,  if  any)  that 
liability  under  the  bond  or  security 
de{>osit  has  been  terminated  and  the 
bond  or  security  deposit  released. 

|«.11    Appeals. 

(a)  An  applicant  aggrieved  by  a 
decision  of  the  Regional  Director  with 
regard  to  a  permit  request  under  this 
part  may  appeal,  in  writing,  to  the 
Director  for  reconsideration.  The 
aggrieved  applicant  must  file  the  appeal 
with  the  Director  within  45  calendar 
days  of  notincation  to  the  applicant  of 
the  decision  complained  of.  The  ap(>eal 
must  set  forth  in  detail  the  respects  to 
which  the  decision  of  the  Regional 
Director  is  contrary  to,  or  in  conflict 
with,  the  facts,  the  law,  this  part,  or  is 
otherwise  in  error. 

{b)(l)  Within  45  calendar  days  after 
receiving  the  written  appeal  of  the 
aggrieved  applicant,  the  Director  shall 
pake  a  decision  in  writing.  The 
Director's  decision  shall  include: 

(i)  A  statement  of  facts; 

(ii)  A  statement  of  conclusions;  and 

(iii)  An  explanation  of  the  reasons 
upon  which  the  conclusions  are  based. 

(2)  The  decision  of  the  Director  shall 
constitute  the  final  administrative 
action  of  the  National  Park  Service. 

Se.12    Penalties. 

(a)  The  following  are  prohibited: 

(1)  Operating  a  solid  waste  disposal 
site  without  a^permit  issued  under  §  6.9 
or,  where  applicable,  without  approval 
granted  undef§6.7(c}; 

(2)  Operating  a  solid  waste  disposal 
site  without  the  proper  amount  or  form 
of  bond  or  security  deposit,  as 
prescribed  by  the  Regional  Director, 
when  such  a  bond  or  security  deposit  is 
required  by  this  part;  or 

(3)  Operating  a  solid  waste  disposal 
site  in  violation  of  a  term  or  a 
requirement  of  a  National  Park  Service 
issued  permit. 

(b)  A  person  who  violates  a  provision 
of  paragraph  (a)  of  this  section  is  subject 
to: 

(1)  The  penalty  provisions  of  36  CFR 
1.3; 

(2)  Revocation  of  the  permit  if  a 
permit  exists;  and 

(3)  Forfeiture  of  a  bond  or  security 
deposit  if  a  bond  or  security  deposit  is 
required  under  §  6.10. 


Dated:  December  3, 1993. 
Rogsr  ICMiiiedy« 

Director,  National  Park  Service. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Part  413 

IBPD-647-P1 

RIN0938-AE 

Medicare  Program;  Reporting  of 
Interest  From  Zero  Coupon  Bonds 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Prof>osed  rule. 

SUMMARY:  Under  this  proposed  rule^we 
would  require  that  providers  report  all 
interest  expense  and  interest  income 
fit)m  zero  coupon  bonds  in  the  cost 
reporting  period  in  which  the  interest 
was  accrued.  This  proposed  rule  is 
necessary  to  add  provisions  to  the 
Medicare  regulations  that  specifically 
address  the  reporting  by  providers  of 
interest  expense  and  income  from  zero 
coupon  bonds. 

DATES:  Written  comments  will  be 
considered  if  we  receive  them  at  the 
appropriate  address,  as  provided  below, 
no  later  than  5  p.m.  on  Febraury  11, 
1994. 

ADDRESSES:  Mail  written  comments  (an 
original  and  three  copies)  to  the 
following  address:  Health  Care 
Financing  Administration,  Department 
of  Health  and  Human  Services, 
Attention:  BFD-647-P,  P.O.  Box  7517, 
Baltimore.  MD  21207-0517. 

If  you  prefer,  you  may  deliver  your 
written  comments  (an  original  and  three 
copies)  to  one  of  the  following 
addresses: 

Room  309-G,  Hubert  H.  Humphrey 
Building.  200  Independence  Avenue 
SW.,  Washington.  DC  20201,  pt 

Room  132,  East  High  Rise  Building, 
6325  Security  Boulevard,  Baltimore, 
MD  21207. 

If  comments  concern  information 
collection  or  recordkeeping 
requirements,  please  address  a  copy  of 
the  comments  to:  Office  of  Management 
and  Budget,  Office  of  Information  and 
Regulatory  Affairs,  Room  3001,  New 
Executive  Office  Building,  Washington, 
DC  20503.  Attention:  Allison  Herron 
Eydt. 

Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 


by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
BPD-647-P.  Comments  received  timely 
will  be  available  for  public  inspection  as 
they  are  received,  generally  beginning 
approximately  3  weeks  after  publication 
of^  document,  in  room  309-G  of  the 
Department's  offices  at  200 
Independence  Avenue.  SW.. 
Washington,  DC.  on  Monday  through 
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SUPPLEMENTARY  INFORMATION: 
I.  Background 

Section  1861(v)(l)(A)  of  the  Social 
Security  Act  (the  Act)  defines 
reasonable  cost  under  Medicare  as  the 
cost  actually  incurred,  excluding  any 
cost  unnecessary  in  the  efficient 
delivery  of  needed  health  services.  That 
section  of  the  Act  also  provides  that 
reasonable  costs  must  be  determined  in 
accordance  with  regulations  that 
establish  the  methods  to  be  used  and  the 
items  to  be  included  for  purposes  of 
determining  which  costs  are  allowable 
for  various  types  or  classes  of 
institutions,  agencies,  and  services.  In 
addition,  section  1861(v)(l)(A)  of  the 
Act  specifies  that  regulations 
implementing  the  principles  of 
reasonable  cost  payment  may  provide 
for  the  use  of  different  methods  in 
difiierent  circumstances.  This  section  of 
the  Act  is  implemented  by  regulations  at 
42  CFR  part  413.  In  particular,  §413.24 
establishes  the  methods  to  be  used  and 
the  adequacy  of  data  needed  to 
determine  allowable  costs  for  various 
types  or  classes  of  institutions,  agencies, 
and  services. 


Under  Medicare,  providers  are  paid 
for  inpatient  and  outpatient  services 
that  they  furnish  to  beneficiaries  under 
Part  A  (Hospital  Insurance)  or  Part  B 
(Supplementary  Medical  Insurance). 
Currently,  most  hospitals  are  paid  for 
their  hospital  inpatient  operating  costs 
and  capital-related  costs  under  the 
prospective  payment  systems  in 
accordance  with  section  1886  fd)  and  (g) 
of  the  Act  and  regulations  at  42  CFR 
part  412.  Under  these  systems.  Medicare 
payment  is  made  at  a  predetermined, 
specific  rate  for  inpatient  operating 
costs  and  inpatient  capital-related  costs 
for  each  hospital  discharge  based  on  the 
information  contained  in  actual  bills 
submitted.  Section  1886(f)(1)(A)  of  the 
Act  provides  that  the  Secretary  will 
maintain  a  system  for  reporting  costs  of 
hospitals  paid  under  the  prospective 
payment  systems.  This  provision  is 
implemented  by  §412.52,  which 
requires  all  prospective  payment  system 
hospitals  to  meet  the  cost  reporting 
requirements  of  §§413.20  and  413.24, 
which  include  submitting  a  cost  report 
for  each  12-month  period. 

Hospital  outpatient  costs,  hospitals 
and  hospital  units  that  are  excluded 
from  the  prospective  payment  systems, 
as  well  as  most  other  providers,  are 
generally  paid  an  amount  based  on  the 
reasonable  cost  of  items  and  services 
furnished  to  beneficiaries,  in  accordance 
with  the  regulations  at  42  CFR  part  413. 
These  cost-based  providers  are  subject 
to  the  same  cost  reporting  requirements 
as  prospective  payment  hospitals  and 
thus  are  required  by  §§  413.20  and 
413.24  to  maintain  financial  records  and 
statistical  data  sufficient  for  the  proper 
determination  of  costs  payable  under 
the  Medicare  program,  and  to  submit 
cost  reports  on  an  annual  basis. 

For  both  prospective  payment 
hospitals  (during  the  capital  prospective 
payment  system  transition  period)  and 
cost-based  providers,  interest  expense 
on  capital  indebtedness  such  as  loans 
for  acquiring  facilities  and  equipment, 
or  for  making  capital  improvements,  is 
an  allowable  cost  as  set  forth  at 
§§  413.130(a)(7)  and  413.153.  hiterest 
must  be  necessary— that  is,  incurred  on 
a  loan  made  to  satisfy  the  financial  need 
of  a  provider,  and  for  a  purpose 
reasonably  related  to  patient  care.  It 
must  also  be  proper— that  is,  incurred  at 
a  rate  not  in  excess  of  that  which  a 
prudent  borrower  would  have  to  pay  in 
the  money  market  when  the  loan  was 
made. 

One  source  of  financing  for  providers 
is  the  sale  of  zero  coupon  bonds. 
Similarly,  one  soufrce  of  provider 
investment  income  is  the  purchase  of 
zero  coupon  bonds.  The  name  "zero 
coupon  bond"  is  derived  from  the  fact 


that  there  are  no  coupons  issued  with 
these  bonds.  Zero  coupon  bonds  are 
issued  by  government  agencies, 
corporations  (including  Medicare 
providers),  and  banks  at  a  price 
substantially  below  the  face  value  of  the 
bond.  The  difference  between  the 
purchase  price  of  a  zero  coupon  bond 
and  the  face  amount  payable  at  maturity 
reflects  the  actual  amount  of  interest 
and  is  neither  a  discount  nor  an 
adjustment  to  the  interest  rate  as  with 
most  other  bonds.  All  interest  is  actually 
paid  when  the  bond  is  presented  for 
redemption,  at  face  value,  on  the  date  of 
maturity. 

Before  December  22, 1989,  program 
policy  was  based  on  the  policy 
guidelines  in  section  202.1  of  the 
Medicare  Provider  Reimbursement 
Manual  (Transmittal  No.  279,  January 
1983),  which  states  that  interest  accrued 
on  zero  coupon  bonds  could  not  be 
reported  as  an  allowable  expense  or 
income  offset  until  the  cost  reporting 
period  in  which  the  bonds  mature  (or 
are  sold),  since  it  was  not  actually  paid 
out  or  received.  Thus,  under  that  policy, 
interest  income  from  zero  coupon  bonds 
purchased  by  providers  for  investment 
purposes  must  be  offset  against  all 
allowable  interest  expense  as  prescribed 
in  §  413.130(g)(2).  In  addition,  interest 
income  must  meet  the  definition  of 
"necessary"  in  §413.153(b)(2)(iii). 

n.  Recent  Policy  Changes 

A.  Interim  Policy 

As  a  result  of  inquiries  received  fix>m 
several  Medicare  fiscal  intermediaries 
and  HCFA  Regional  Offices,  we  decided 
it  was  necessary  to  review  program 
policy  concerning  interest  from  zero 
coupon  bonds.  Based  on  this  review  and 
the  recognition  that  in  the  past  neither 
Medicare  regulations  nor  manual 
instructions  specifically  addressed  the 
issue  of  whether  interest  fit)m  zero 
coupon  bonds  should  be  reported  as  it 
accrues,  that  is,  is  incurred  or  earned, 
we  concluded  that  a  more  equitable 
approach  than  reporting  all  of  the 
interest  accrued  at  maturity  would  be  to 
permit  providers  to  claim  the  annual 
interest  accrued  on  zero  coupon  bonds 
as  an  allowable  expense  or  an  income 
offset,  as  appropriate,  for  the  cost 
reporting  period  during  which  it 
accrues. 

Therefore,  on  December  22, 1989.  we 
issued  a  Regional  Office  Memorandum 
for  distribution  to  all  intermediaries  that 
allowed  providers  to  choose  which 
method  they  would  use  to  report 
interest  expense  or  income  from  zero 
coupon  bonds— either  at  maturity  in  a 
lump  sum,  or  each  year  as  the  interest 
accrues,  as  long  as  their  treatment  of 


interest  expense  is  consistent  with  their 
treatment  of  interest  income.  If  a 
provider  chose  to  report  the  interest 
annually  as  it  accrued,  it  must  also  use 
the  "effective  interest  method,"  which 
is  explained  below.  Whichever  option 
the  provider  chose  determines  the  cost 
reporting  method  for  the  life  of  that 
particular  issuance  of  bonds. 

B.  Applicability  of  Interim  Policy 

In  the  December  22, 1989 
memorandum,  we  stated  that  that  this 
interim  poUcy  would  apply  to  all  zero 
coupon  bonds  issued  or  purchased  by 
providers  on  or  after  December  22, 1989, 
and  that  we  intended  to  issue  a  revision 
to  the  Provider  Reimbursement  Manual 
addressing  this  issue  in  the  near  future. 
In  addition,  we  announced  that  this 
interim  policy  would  also  apply  to  any 
zero  coupon  bond  interest  reportable  on 
a  cost  report  that  can  be  amended,  or 
cost  report  determination  that  can  be 
reopened,  as  of  December  22, 1989, 
under  the  rules  on  reopening  a 
determination  or  decision  at 
§  405.1885(a).  Thus,  a  provider's  options 
under  the  interim  policy  are  as  follows: 

Bonds  Issued  Before  December  22, 1989 

For  interest  from  zero  coupon  bonds 
issued  before  December  22, 1989  that  is 
reportable  on  cost  reports  that  can  be 
amended,  or  cost  report  determinations 
that  can  be  reopened,  on  or  after 
December  22. 1989,  a  provider  could 
request  amendment  or  reopening  and 
specify  the  method  to  be  used  for 
reporting  interest  expense  and  income 
on  zero  coupon  bonds.  Conversely,  by 
not  requesting  an  amendment  or 
reopening,  a  provider  could  choose  to 
continue  the  method  already  in  use. 

Bonds  Issued  on  or  After  December  22, 
1989  and  Before  February  22, 1991 

For  all  zero  coupon  bonds  issued  on 
or  after  December  22, 1989,  but  before 
February  22, 1991.  a  provider  could 
choose  the  method  it  would  use  to 
report  interest  expense  or  income,  as 
discussed  above.  Therefore,  in  cases 
where  a  provider's  cost  reports  are  not 
amended,  or  cost  report  determinations 
are  not  reopenable,  on  or  after  December 
22, 1989,  the  provider's  preference 
would  be  evidenced  by  the  choice  it 
exercises  for  the  first  zero  coupon  bonds 
issued  or  purchased  on  or  after 
December  22, 1989  but  before  February 
22, 1991.  In  either  case,  once  the 
provider  has  exercised  its  choice,  the 
method  of  reportmg  interest  accrued  on 
all  zero  coupon  bonds  issued  or 
purchased  from  that  date  thru  February 
21, 1991  should  be  consistent  with  that 
choice. 
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C  Current  Polky  (Applicable  to  Bonds 
Issued  on  or  After  February  22. 1 991) 

In  the  course  of  developing  the 
manual  revision  on  this  issue,  we 
concluded  that  it  was  not  appropriate  to 
continue  to  permit  the  provider  to 
report  accrued  interest  in  a  lump  sum  at 
maturity  because  the  interest  accrues 
during  the  life  of  the  bond.  Therefore,  in 
February  1991,  we  revised  the  Medicare 
Provider  Reimbursement  Manual 
(Transmittal  No.  358)  to  establish  our 
ciurent  policy.  We  now  require  that  for 
zero  coupon  bonds  issued  or  purchased 
by  providers  on  or  after  February  22, 
1991,  all  interest  expense  and  income 
must  be  reported  in  the  cost  reporting 
period  in  which  the  interest  accrues. 
Neither  the  policy  enunciated  in  our 
December  22, 1989  Regional  Oflice 
memo  nor  the  one  in  the  manual  were 
ever  set  forth  in  regulation. 

m.  Provisions  of  the  Proposed  Rule 

The  purpose  of  this  proposed  rule  is 
to  add  to  the  Medicare  regulations 
provisions  that  specifically  address  the 
reporting  by  providers  of  interest 
expense  and  interest  income  from  zero 


coupon  bonds.  This  proposed  rule 
would  add  the  definition  of  "zero 
coupon  bond"  at  §  413.153(b)(4). 

Under  new  §  413.153(f)(1).  for  zero 
coupon  bonds  issued  on  or  after  the 
effective  date  of  a  final  regulation, 
interest  expense  incurred  to  finance 
capital-related  costs  would  be  an 
allowable  expense,  and  interest  income 
earned  for  investment  purposes  would 
be  an  allowable  oHiset,  in  the  cost 
reporting  period  in  which  the  interest 
accrues. 

Under  new  §413.153(0(2),  earned 
interest  from  zero  coupon  bonds  must 
be  offset  against  all  allowable  interest 
expense  as  set  forth  in  §  413.130(g)(2). 
In  addition,  interest  income  must  meet 
the  definition  of  "necessary"  in 
§413.153(b)(2)(iii). 

For  cost  reporting  purposes,  new 
§  413.153(f)(3)  woiUd  require  the  use  of 
the  effective  interest  method  (rather 
than  the  straight  line  method).  Under 
the  effective  interest  method,  we  would 
in  each  computation  period  (as 
specified  by  the  bond  instrument)  apply 
the  interest  rate  to  the  sura  of  the  face 
amount  and  the  accrued  interest  from 
prior  periods.  If  the  interest 


computation  period  involves  portions  of 
more  than  one  cost  reporting  period,  the 
amount  of  interest  for  that  computation 
period  would  be  apportioned  to  each 
cost  reporting  period.  This  method 
recognizes  the  actual  accrual  of  interest 
SMpense  or  income  for  each  interest 
computation  period  (as  specified  by  the 
bond  instrument)  throughout  the  life  of 
the  bond  to  maturity.  A  constant 
effective  yield  rate  is  determined  and 
applied  to  the  book  value  (outstanding 
loan  balance  including  prior  accrued 
interest)  of  the  bond  at  the  beginning  of 
each  period  to  determine  the  total 
interest  for  the  jseriod. 

The  following  is  an  example  of  the 
computation  of  interest  using  the 
effective  interest  method: 

Facts 

•  Life  of  zero  coupon  bond:  15  years. 

•  Value  at  maturity:  $50,000. 

•  Bondholder  pays  $6,996  for  the 
bond. 

•  Annual  interest  rate  of  13.5506% 
compounded  semi-annually. 

From  the  table  below,  interest  for  the 
first  year  would  be  $980.11  ($474.00 
plus  $506.11). 


Col.  1 

Col.  2 

Col.3 

Col.4 

Six-month  periods 

Book  value  be- 
ginning of  pe- 
riod 

Effective  tnter- 
esti 

Book  value 
erKlol  period 
(col.  2  and  3) 

3  !!ZZZ™Z™Z!Z!Z!!I™I!!!!!Z!i!!!!!!!!!™!!!!~!!!!™!!!!!"!!!!!!"!!!I!™!Z!ZZ!~!™Z""! 

30  „ 

$6,996.00 

7.470.00 

7.976.11 

8.516.51 

43.855.94 

46.827.31 

$474.00 

506.11 

540.40 

577.02 

2.971.37 

3.172.69 

$7,470.00 

7.976.11 

8,516.51 

9.093.53 

46.827.31 

50.000.00 
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led  by  mulliplying  the  book  value 
■2"6.7r53%).  — 


rv.  Impact  Statement 

We  generally  prepare  a  regulatory 
flexibility  analysis  that  is  consistent 
with  the  Regulatory  Flexibility  Act 
(RFA)  (5  U.S.C  601  through  612)  unless 
the  Secretary  certifies  that  a  proposed 
rule  would  not  have  a  significant 
economic  imp'act  on  a  substantial 
number  of  small  entities.  For  purposes 
of  the  RFA  we  consider  all  hospitals  to 
be  small  entities. 

Also,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  for  any 
proposed  rule  that  would  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  Such  an  analysis  must 
conform  to  the  provisions  of  section  603 
of  the  RFA.  For  purposes  of  section 
1102(b)  of  the  Act.  we  define  a  small 
rural  hospital  as  a  hospital  with  fewer 


than  50  beds  located  outside  a 
metropolitan  statistical  area. 

We  have  determined,  and  the 
Secretary  certifies,  that  this  proposed 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  and  would  not 
have  a  significant  impact  on  the 
Of)erations  of  a  substantial  nuinber  of 
small  rural  hospitals.  Therefore,  we  are 
not  preparing  analyses  for  either  the 
RFA  or  section  1102(b)  of  the  Act. 

V.  Other  Required  Information 

A.  Collection  of  Information 
Requirements 

Section  413.153  of  this  proposed  rule 
contains  information  collection  and 
recordkeeping  requirements  that  are 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1980 
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at  the  beginning  of  each  period  (CoL  2)  by  6.7753%  (the  annual  jnterest  rate  of 


(44  U.S.C  3501  et  seq.).  The  information 
collection  requirements  concern 
reporting  by  providers  of  interest 
expense  and  income  from  zero  coupon 
bonds.  There  is  no  additional  reporting 
burden  on  those  providers  who  have 
zero  coupon  bonds.  Since  there  is  no 
discussion  in  Section  213  of  the 
Provider  Reimbursement  Manual 
relating  to  the  reporting  of  interest 
expense  for  zero  coupon  bonds,  current 
practice  is  for  providers  to  store  the 
information  relating  to  the  bonds  on  its 
ledgers  in  the  same  maimer  as  other 
types  of  bonds  (see  Section  212  of  the 
Provider  Reimbursement  Manual). 
Organizations  and  individuals  desiring 
to  submit  comments  on  the  information 
collection  requirements  should  direct 
them  to  the  OMB  official  whose  name 
appears  in  the  "ADDRESS"  section  of  this 
preamble. 


B.  Response  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  that  we  normally 
receive  on  a  proposed  rule,  we  are  not 
able  to  respond  to  them  individually. 
However,  we  will  consider  all 
comments  that  we  receive  by  the  date 
and  time  specified  in  the  "DATES" 
section  of  this  preamble,  and,  if  we 
proceed  with  a  final  rule,  we  will 
respond  to  the  comments  in  the 
preamble  of  that  rule. 

List  of  Subjects  in  42  CFR  Part  413 

Health  facilities.  Kidney  diseases, 
Medicare.  Puerto  Rico.  Reporting  and 
recordkeeping  requirements. 

42  CFR  chapter  IV.  part  413.  is 
amended  as  follows: 

PART  413-PRINCIPLES  OF 
REASONABLE  COST 
REIMBURSEMENT;  PAYMENT  FOR 
END-STAGE  RENAL  DISEASE 
SERVICES 

A.  The  authority  citation  for  jjart  413 
continues  to  read  as  follows: 

Authority:  Sees.  1102. 1814(b).  1815, 
1833(a),  (i),  and  (n),  1861(v).  1871, 1881, 
1883,  and  1886  of  the  Social  Security  Act  (42 
U.S.C  1302. 1395f(b),  1395g,  13951(a),  (i). 
and  (n).  1395x(v).  1395hh,  1395rr,  1395tt. 
and  1395ww);  sec.  104(c)  of  Pub.  L  100-360 ' 
as  amended  by  sec  608(d)(3)  of  Pub.  L.  100- 
485  (42  U.S.C  1395WW  (note));  and  sec. 
101(c)  of  Pub.  L  101-234  (42  U.S.Q  1395ww 
(note)). 


Subpart  0— Capital  Related  Costs 

B.  Section  413.153  is  amended  by 
adding  paragraphs  (b)(4)  and  (f)  to  read 
as  follows: 

f  413.153   Interest  expense. 

•  •       •       •       • 

(b)  Definitions — 

•  •        •        •        • 

(4)  Zero  coupon  bonds.  Zero  coupon 
bonds  are  issued  by  government 
agencies,  corporations,  and  banks  at  a 
price  substantially  below  the  face  value. 
The  difference  between  the  purchase 
price  and  the  face  value  reflects  the 
actual  amount  of  interest  and  is  neither 
a  discount  nor  an  adjustment  to  the 
interest  rate  as  with  other  bonds. 
Interest  is  paid  at  maturity  when  the 
bond  is  redeemed  at  face  value. 

•  •        •        •        • 

(0  Zero  coupon  bonds. 

(1)  Interest  on  bonds  issued  on  or  after 
[insert  effective  date  affinal  rule].  For 
zero  coupon  bonds  issued  on  or  after 
[insert  effective  date  of  final  rule), 
interest  expense  incurred  to  finance 
capital-related  costs  is  an  allowable 
expense,  and  interest  income  earned  for 
investment  purposes  is  an  allowable 
offset,  in  the  cost  reporting  period  in 
which  the  interest  accrues. 

(2)  Interest  income  offset.  Earned 
interest  from  zero  coupon  bonds  must 
be  offset  against  all  allowable  interest 
expense  as  prescribed  in  §  413.130(g)(2) 
and  must  meet  the  definition  of 


"necessary"  In  paragraph  (b)(2)  of  this 
section. 

(3)  Use  of  effective  interest  method,  (i) 
Interest  expense  ahd  interest  income 
bom  zero  coupon  bonds  that  is  reported 
as  it  accrues  must  be  amortized  using 
the  effective  interest  method.  This 
method  recognizes  the  actual  accrual  of 
interest  expense  or  income  for  each 
interest  computation  period  (as 
specified  by  the  bond  instrument) 
throughout  the  life  of  the  bond. 

(ii)  A  constant  effective  yield  rate  is 
determined  and  applied  to  the  book 
value  (outstanding  loan  balance 
including  prior  accrued  interest)  of  the 
bond  at  the  beginning  of  each  period  to 
determine  the  total  interest  for  the 
period. 

(iii)  If  the  interest  computation  period 
involves  portions  of  more  than  one  cost 
reporting  period,  the  amount  of  Interest 
for  that  computation  period  shall  be 
apportioned  to  each  cost  reporting 
period. 

(iv)  An  example  of  the  computation  of 
interest  using  the  effective  interest 
method  follows: 

Facts 

Life  of  zero  coupon  bond:  15  years. 
Value  at  maturity:  $50,000. 
Bondholder  pays  $6,996  for  the  bond. 
Annual  interest  rate  is  13.5506% 

compounded  semiannually. 

From  the  table  below,  interest  for  the 
first  year  would  be  $980.11  ($474.00 
plus  $506.11). 


Col.  1 


Six-month  periods 


1  

2 

3 

4 

29  

30  


Ck)».  2 


Book  value  be- 
ginnirvg  of  pe- 
riod 


$6,996.00 

7,470.00 

7.976.11 

8.516.51 

43.855.94 

46.827.31 


Col.3 


Effective  inter- 
ests 


$474.00 

506.11 

540.40 

577.02 

2.971.37 

3.172.69 


Col.4 


Book  value 
end  of  period 
(columns  2-f3) 


$7,470.00 

7.976.11 

8.516.51 

9.093.53 

46.827.31 

50.000.00 


13'^6%JS6.7753%?*^'^  ^  '^^^  "^^  ^*  ^  beginning  of  each  period  (Column  2)  by  6.7753%  (the  annual  interest  rate  ol 


I.5506'Xh-2-6.7753%) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773.  Medicare— Hospital 
Insurance;  and  Program  No.  93.774. 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  July  11. 1993. 

Bruce  Vladeck, 

Administrator,  Health  Care  Financing 
Administration. 

Dated;  August  31. 1993. 
Donna  E.  ShaUla, 
Secretary. 
[FR  Doc  93-30089  Filed  12-10-93;  8:45  amj 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  68 

[CO  Docket  No.  93-292;  FCC  93-49^ 

Policies  and  Rules  Concerning  Toll 
Fraud 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  NoUce  of  Proposed 
Rulemaking  (NPRMJ  seeks  comment  on 


proposals  to:  Achieve  closer 
coordination  between  the  industry, 
consumers,  vendors,  law  enforcement 
agencies.  Congress,  and  the  Commission 
to  aid  in  the  detection  and  prevention 
of  toll  fraud;  improve  consumer 
education  initiatives  by  the 
Commission,  consumer  groups,  and  the 
telecommunications  industry; 
determine  that  tariff  liabihty  provisions 
that  fail  to  recognize  an  obligation  by 
the  carrier  to  warn  customers  of  risks  of 
using  carrier  services  are  unreasonable; 
establish  a  Federal  policy  assigning 
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liU>ility  for  payphcme  fraud;  codify  a 
requirement  for  written  warnings  for  all 
telecommunications  equipment 
registered  imder  part  68;  and  determine 
measures  to  prevent  cellular  and  Line 
Information  Database  (LIDB)  fraud* 
DATES:  Comments  due  January  14, 1994. 
Reply  Comments  due  February  10, 1994. 
FOR  FURTHER  MFORMATIOM  CONTACT: 
Linda  Dubroof,  Domestic  Services 
Branch,  Domestic  Facilities  Division, 
Common  Carrier  Bureau,  (202)  634- 
1808. 
^SUPPLEMENTARY  INFORMATION:  This 
summarizes  the  Commission's  NPRM  in 
the  matter  of  Policies  and  Rules 
concerning  Toll  Fraud.  The  item  was 
adopted  by  the  Commission  on 
November  10, 1993,  and  released 
December  2, 1993,  and  bears  the  title  of 
"Policies  and  Rules  Concerning  Toll 
Fraud,  Notice  of  Proposed  Rulemaking" 
(CC  Docket  93-292,  FCC  93^96).  The 
NPRM  and  supporting  file  are  available 
for  inspection  and  copying  during  the 
weekday  hours  of  9  a.m.  to  4.30  p.m.  in 
the  FCC  Reference  Center,  room  239, 
1919  M  St..  NW..  Washington,  DC.  or 
copies  may  be  purchased  from  the 
Commission's  duplicating  contractor, 
JTS,  2100  M  St.,  NW.,  Suite  140. 
Washington,  DC  20037,  phone  (202) 
857-3800.  The  NPRM  will  be  published 
in  the  FCC  Record. 

Analysis  of  Proceeding 

This  summarizes  the  Commission's 
NPRM  in  the  matter  of  Policies  and 
Rules  Concerning  Toll  Fraud  (CC  Docket 
93-292.  FCC  93-496.  adopted 
November  10, 1993,  and  released 
December  2. 1993).  In  the  NPRM,  the 
Commission  proposed  policies  and 
rules  regarding  toll  fraud  in  order  to 
develop  effective  and  effrcient  measures 
to  address  both  existing  and  developing 
toll  fraud  problems.  In  this  proceeding, 
the  Commission  tentatively  concluded 
that  carrier  tariff  provisions  that 
historically  have  placed  strict  liability 
on  customers  that  are  victims  of  fraud 
without  acknowledging  any  obligation 
by  carriers  to  warn  customers  of  risks  of 
using  carrier  services  are  unreasonable. 
The  Commission  also  tentatively  found 
that  where  a  payphone  provider  takes 
precautionary,  anti-fraud  steps,  and  is 
not  a  ciistomer  of  the  carrier,  the 
payphone  provider  is  not  liable  for  the 
fraud.  Further,  the  Commission 
proposed  a  rule  that  requires  written 
warnings  for  all  telecommunications 
equipment  registered  under  part  68  of 
the  Commission's  rules.  The 
Commission  seeks  comment  on  cellular 
fraud  prevention,  UDB  fraud  issues,  and 
ways  to  improve  customer  education 
initiatives  by  the  Commission. 


customers,  and  the  telecommunications 
industry. 

This  IS  a  nonrestricted  notice  and 
comment  rulemaking  proceeding.  Ex 
Parte  presentations  are  permitted, 
except  during  the  Sunshine  Agenda 
period,  provided  they  are  disclosed  as 
provided  in  Commission  rules.  See 
generally  47  CFR  1.1202, 1.1203  and 
1.1206(a). 

Objectives 

This  rulemaking  proceeding  is 
initiated  to  develop  effective  and 
efficient  measures  to  address  toll  fraud 
problems.  The  Commission  requests 
comment  on  proposals  to  achieve  closer 
coordination  between  the  industry, 
consumers,  vendors,  law  enforcement 
agencies.  Congress,  and  the  Commission 
to  aid  in  the  detection  and  prevention 
of  toll  fraud;  improve  consumer 
education  initiatives  by  the 
Conunission,  consumer  groups,  and  the 
telecommunications  industry; 
determine  that  tariff  liability  provisions 
that  fail  to  recognize  an  obligation  by 
the  carrier  to  warn  customers  of  risks  of 
using  carrier  services  are  unreasonable; 
establish  a  Federal  policy  assigning 
liability  for  payphone  fraud;  and  codify 
a  requirement  for  written  warnings  for 
all  telecommunications  equipment 
registered  under  part  68. 

Reporting.  Recordkeeping  and  Other 
Cinnpliance  Requirements 

The  actions  proposed  in  this  Notice  of 
Proposed  Rulemaking  may  affect  large 
and  small  common  carriers. 
manufactiu«rs  of  equipment  registered 
under  part  68,  and  CPE  owners.  It  is  not 
estimated  that  the  burden  of  including 
warnings  with  the  filing  of  part  68 
registration  applications  will  be  a 
significant  economic  burden  on 
manufacturers.  It  is  not  estimated  that 
the  burden  of  including  warnings  in 
tariff  filings  or  in  billing  insertswill  be 
a  significant  economic  burden  on 
subject  common  carriers. 

Description.  Potential  Impact,  and 
Number  of  Small  Entities  Involved 

The  proposals  discussed  in  this 
Notice  of  Proposed  Rulemaking 
primarily  could  affect  the  degree  to 
which  small  businesses  are  responsible 
for  charges  associated  with  fraudulent 
calls  made  over  their  equipment.  The 
Secretary  shall  send  a  copy  of  this 
Notice  of  Proposed  Rulemaking 
including  the  certification  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  in  accordance 
with  paragraph  603(A)  of  the  Regulatory 
Flexibility  Act.  Public  Law  96-354. 94 
Stat.  1164.  5  U.S.C  section  601  et  seq. 
(1981). 


Any  Significant  Alternatives 
Minimizing  the  Impact  of  Small  Entities 
Consistent  with  the  Stated  Objectives 

The  Notice  of  Proposed  Rulemaking 
solicits  comments  on  a  variety  of 
allAmatives  to  achieve  Commission 
objectives. 

Paperwork  Reduction 

The  proposals  suggested  impose  filing 
requirements  on  entities  already 
required  to  file  part  68  and  tariff  filings. 

Comment  Dates 

Pursuant  to  applicable  procedures  set 
forth  in  §  §  1.415  and  1.419  of  the 
Commission's  rules,  47  CFR  1.415  and 
1.419,  interested  parties  may  file 
comments  on  or  before  January  14. 
1994.  and  reply  comments  on  or  before 
February  10, 1994.  To  file  formally  in 
this  proceeding,  interested  parties  must 
file  an  original  and  four  copies  of  all 
comments,  reply  comments,  and 
supporting  documents  with  the 
reference  number  "CC  Docket  93-292" 
on  each  docimient.  If  interested  parties 
want  each  Commissioner  to  receive  a 
personal  copy  of  comments,  interested 
parties  must  file  an  original  plus  nine 
copies.  Interested  parties  should  send 
comments  and  reply  comments  to  the 
Office  of  the  Secretary,  Federal 
Communications  Commission. 
Washington.  DC  20554.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  during  regular 
business  hours  in  the  FCC  Reference 
Center,  room  239,  Federal 
Communications  Commission.  1919  M 
Street,  NW.,  Washington,  DC  Copies  of 
comments  and  reply  comments  are 
available  through  the  Commission's 
duplicating  contractor:  International 
Transcription  Service,  Inc.  (ITS,  Inc), 
2100  M  Street,  NW.,  suite  140. 
Washington.  DC  20037.  (202)  857-3800. 

Ordering  Qauses 

Accordingly,  it  is  ordered.  Pursuant  to 
47  U.S.C  section  154(i)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C  section  154(i).  that 
notice  is  hereby  given,  of  the  proposed 
regulatory  action  described  below  and 
that  comment  is  sought  on  these 
proposals. 

The  Secretary  shall  serve  a  copy  of 
this  Notice  of  Proposed  Rulemaking  on 
the  Small  Business  Administration. 

List  of  Subjects  in  47  CFR  Part  68 

Communications  common  carriers. 


Federal  Qjimnunications  C}mniission. 

VMHiMiF.Ciia^ 

Acting  Stcntary. 

Proposed  Rales 

Part  68  of  chapter  I  of  title  47  of  the 
Code  of  Fe<hral  Regulations  is  proposed 
to  be  amended  as  foikiwr. 

PART  6&-C0NNECT10N  OF 
TERMNAL  EQUIPMENT  TO  THE 
TELEPHONE  NETWORK 

1.  The  authority  citation  for  part  68 
continues  to  read  as  follows: 

Aothority:  Section  4.  5,  303, 48  StaL  1066, 
1068, 1082  as  amended;  47  U.S.C  154, 155. 
303. 

2.  Section  68.200  is  proposed  to  be 
amended  by  adding  a  new  paragraph  (1) 
to  read  as  follows: 

§68.200    ApplicatloMtor«9iiipfMnt 
reglstratkm. 

(1)  A  prominent  and  conspicuous 
warning  accompanying  the  equipment 
and  included  in  any  instruction  manual 
or  other  literature  accompanying  the 
equipment  and  on  the  e^^erior 
packaging  of  the  equipment  which 
warns  equipment  users  of  the  risks  of 
toll  fraud  associated  with  the  equipment 
and  its  specific  features.  The  warning  in 
the  instructional  manual  or  iiteratura 
should  disciiss  the  customer's  financial 
exposure  and  measures  available  to 
hmit  that  exposure.  In  the  case  of  PBX 
and  similar  equipment,  if  default  codes 
are  sat  by  the  manufacturer,  vendor,  or 
carrier,  those  codes  must  be  frilly 
explained  in  the  instructional  manual  or 
literature  and  the  warning  required  by 
this  section  must  explain  the  risks  of 
using  the  equipment  without  modifying 
these  default  codes. 

jFR  Doc.  93-30285  FUed  12-10-93;  8:45  am] 
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47  CFR  Part  73 

[MM  Docket  No.  93-295,  RM-8362] 

Radki  Broadcasting  Services;  San 
Clemente,  CA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petiti<m  for  rub  mailing 
initiated  pursuant  to  a  Conimisaion 
directive,  proposing  the  deletion  of 
Channel  285A  at  San  Clemente, 
California,  based  upon  the 
unavailability  of  a  transmitter  site  for 
use  by  a  fully  spaced  station  at  that 
community.  See,  8  FCC  Red  3123 


(1993).  Coordinates  specified  for 

Channel  285A  at  San  Clemente  are  33- 

22-34  and  117-32-20. 

DATES:  Comments  must  be  filed  oo  or 

before  January  31, 1994.  and  reply 

comments  on  or  before  Febraary  15, 

1994. 

ADDRESSES:  Secretary.  Federal 

Communications  CommissioQ, 

Washington,  DC  2(»54. 

FOR  FURTHER  INFORMATOt  CONTACT: 

Nancy  Joyner.  Mass  Media  Bureau,  (202) 

634-6530. 

SUPn^MEMTARV  MFORMATIOM:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
93-295,  adopted  November  5, 1993.  and 
released  December  8, 1993.  The  foil  text 
of  this  Conunission  decision  is  available 
for  inspecticm  and  copying  during 
normal  business  hours  in  the  PCCs 
Reference  Center  (room  239),  1919  M 
Street  NW..  Washington.  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Service,  Inc.,  (202)  857- 
3800.  2100  M  Street  NW.,  Suite  140, 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  imtil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  ferrules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  Broadcasting. 
Federal  Commuaicatiens  Commission. 
Victoria  M.  McCankjr. 

Assistant  Chief,  Allocations  Branch  Policy 
and  Rules  Division  Mass  Media  Bureau. 
(FR  Doc.  93-30327  Fiied  12-10-93;  8:45  am] 
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47  CFR  Part  73 

[MM  Docket  Na  93-294,  RM-8342} 

Radio  Broadcasting  Services; 
Aiexan<ier  City.  AL  and  West  Point,  GA 

AGENCY:  Federal  Comnranications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 


filed  by  Solar  Broadcasting  Compmiy. 
Inc.,  licensee  of  Station  WSTU-FM, 
Channel  Z91C1,  Alexander  Qty. 
Alabama,  seeking  the  leallotnent  ol 
Channel  291C1  to  West  Point,  Geor^ 
and  modification  of  its  license 
accordingly.  Petitioner  proposes  no 
reception  change  in  the  present 
technical  facilities  of  Station  WSTH-FM 
to  accommodate  its  proposal,  and  is 
therefore  raquestad  to  provida 
additional  information  to  '^'"^^nttrato 
the  public  interest  benefits  that  would 
result  from  the  proposed  r^Mwtge  ia 
community  of  license.  Coordinates  for 
this  proposal  are  32-45-33  and  85-28- 
04. 

DATES:  Comments  must  be  filed  on  or 
before  January  31. 1994.  and  reply 
comments  on  or  before  Febraary  15. 
1994. 

ADDRESSES:  Secretary.  Federal 
Communications  Cammisaioa. 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC 
•  interested  parties  should  serve  the 
petitioner,  as  follows:  Alien  WoodaU. 
Jr..  President.  Solar  Broadcasting 
Company,  Inc^  1236  BroadvMy, 
Columbus.  GA  31994. 
FOR  FURTHER  MFORMATIOM  COMTACT: 
Nancy  Joyner.  Mass  Media  Biueao,  (202) 
634-6530. 

SUPPt.EMENTAnY  MFORMATKM:  This  is  a 
synopsis  of  the  Ccxnmission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  Now 
93-294.  adopted  November  4,  1993,  and 
released  December  8, 1993.  The  foil  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (roon  239).  1919  M 
Street  NW..  Washington.  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Coouniasian's 
copy  contractors,  International 
Transcription  Service,  Inc.,  (202)  857- 
3800.  2100  M  Street  NW.,  suite  140, 
Washington.  DC  20037. 

Provisions  of  the  Re^atory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed  ' 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Conunission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohBiited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  L1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  inform^ion  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
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Federal  Communications  Commission. 

VictorUM.MGC«iik]r. 

Assistant  Chief.  Allocations  Branch.  Policy 

and  Rules  Division.  K(ass  Media  Bureau. 

(FR  Doc  93-30326  Filed  12-10-93;  8:4S  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

IDockat  No.  92-29;  Notice  S] 

RIN  2127-AAOO 

Federal  Motor  Vehicle  Safety 
Standards;  Stability  and  Control  of 
Medium  and  Haavy  Vehicles  During 
BraiUng 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  purpose  of  this  notice  is 
to  announce  that  NHTSA  will  need  an 
additional  six  months  to  complete  the 
rulemaking  which  proposed  to  require 
mediiun  and  heavy  vehicles  to  be 
equipped  with  antilock  brake  systems 
(ABS)  to  improve  the  lateral  stability 
and  control  of  these  vehicles  while 
braking.  Accordingly,  this  notice 
extends  the  rulemaldng  period  from 
December  8. 1993  to  June  8. 1994.  This 
notice  is  being  issued  pursuant  to  the 
Motor  Carrier  Act  of  1991,  a  part  of  the 
Intermodal  Surface  Transportation 
Efficiency  Act  (ISTEA)  of  1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  George  Soodoo,  Office  of  Crash 
Avoidance,  National  Highway  Traffic 
Safety  Administration.  400  Seventh 
Street  SW.,  Washington,  DC  20590  (202) 
366-5892. 

SUPPt^MENTARY  INFORMATION:  The  Motor 
Carrier  Act  of  1991  (the  Act),  a  part  of 
the  Intermodal  Surface  Transportation 
Efficiency  Act  (ISTEA)  of  1991,  requires 
NHTSA  to  address  several  matters 
through  rulemaking.  One  of  these 
matters,  set  forth  in  Section  4012  of  the 
Act,  directs  NHTSA  to  initiate 
rulemaking  concerning  methods  for 
improving  braking  performance  of  new 
commercial  motor  vehicles  (i.e.,  those 
vehicles  with  a  gross  vehicle  weight 
rating  of  26,001  or  more  pounds), 
including  truck  tractors,  trailers,  and 
their  dollies.  Congress  directed  that 


such  a  rulemaking  must  include  an 
examination  of  antilock  systems,  means 
of  improving  brake  compatibihty.  and 
methods  of  ensuring  effectiveness  of 
brake  timing.  The  Act  requires  that  the 
rulemaking  be  consistent  with  the  Motor 
Carrier  Safety  Act  of  1984  (49  U.S.C 
2519(b))  and  be  carried  out  pursuant  to. 
and  in  accordance  with,  the  National 
Traffic  and  Motor  Vehicle  Safety  Act  of 
1966  (15  U.S.C  1381). 

Section  4012(d)  of  the  Act  generally 
provides  that  NHTSA  complete  the 
rulemaking  within  18  months  after  its 
initiation.  However,  that  section  also 
provides  that  if  the  agency  is  unable  to 
meet  that  deadline,  it  "may  extend  the 
period  for  an  additional  6  months  after 
giving  notice  in  the  Federal  Register  of 
the  need  for  such  an  extension  *  •  *." 

Pursuant  to  section  4012(a).  NHTSA 
has  been  conducting  both  rulemaking 
and  reseerch.  The  agency  initiated  a 
rulemaking  concerning  measures  to 
improve  medium  and  heavy  vehicle 
braking  performance  by  issuing  an 
advance  notice  of  proposed  rulemaking 
(ANPRM)  on  June  8, 1992  (57  FR 
24212).  In  addition,  to  more  fully 
understand  antilock  brake  systems,  the 
agency  has  conducted  extensive  fleet 
testing  of  ABS-equipped  truck  tractors 
and  trailers  with  respect  to  their 
reliability,  maintainability,  and 
durability.  The  agency  has  only  recently 
completed  the  report  on  the  portion  of 
the  fleet  study  program  addressing 
Trailers. 

The  agency  has  also  recently  issued  a 
notice  of  proposed  rulemaking  (NPRM) 
to  amend  Standard  No.  105.  Hydraulic 
Brake  Systems,  and  Standard  No.  121. 
Air  Brake  Systems,  proposing  that 
medium  and  heavy  vehicles  be 
equipped  with  antilock  brake  systems 
(ABS).  (58  FR  50739.  September  28, 
1993).  The  NPRM  specified  a  60  day 
comment  period  that  closed  on 
November  29, 1993.  The  agency 
received  comments  to  the  proposal  from 
a  wide  variety  of  interests,  including 
safety  advocacy  organizations,  heavy 
truck  manufactures,  trailer 
manufacturers,  brake  manufacturers, 
and  others. 

NHTSA  will  heed  additional  time, 
beyond  the  initial  18  months  specified 
by  the  Act,  to  complete  this  rulemaking. 
The  large  amount  of  interest,  as 
evidenced  by  the  docket  comments,  and 
the  complexity  of  the  issues  related  to 
the  rulemaking  have  made  the  initial 
schedule  impossible  to  meet.  During  the 


additional  time,  the  agency  will  review 
the  public  comments  and  consider 
whether  to  promulgate  a  final  rule  to 
require  ABS  on  medium  and  heavy 
vehicles.  Among  the  issues  being 
consfdered  by  the  agency  are: 

(1)  The  need  to  require  ABS; 

(2)  An  appropriate  definition  for 
"ABS"  that  covers  all  ABS  designs  that 
significantly  improve  a  vehicle's  lateral 
stability  and  control  by  preventing 
wheel  lockup,  while  screening  out 
inferior  systems  that  do  not  prevent 
wheel  lockup  or  result  in  overly  long 
stopping  distances; 

(3)  The  need  to  include  supplemental 
tests,  including  a  30  mph  braking-in-a- 
curve  test  on  a  low  coefficient  of  friction 
surface  using  a  full  brake  application; 

(4)  The  speciHc  test  conditions  in  the 
braking-in-a-curve  test; 

(5)  Compatibility  issues  between 
tractors  and  trailers,  including  the  need 
to  include  malfunction  lamps  in  the 
truck  cab  and  on  the  trailer  exterior; 

(6)  The  need  to  regulate  the  electrical 
power  source; 

(7)  The  rulemaking's  efl^ect  on 
intermediate  and  final  stage 
manufacturers  and  trailer 
manufacturers; 

(8)  Harmonization  with  international 
standards; 

(9)  The  appropriate  implementation 
schedule  for  different  types  of  medium 
and  heavy  vehicles; 

(10)  The  costs  associated  with 
requiring  medium  and  heavy  vehicles  to 
be  equipped  with  ABS;  and 

(11)  The  rulemaking's  benefits  in 
preventing  jackknifes  and  other 
collisions,  including  reducing  the 
number  of  fatalities  and  other  injuries  as 
well  as  severity  of  propjerty  damage. 

Based  on  the  above  considerations 
and  consistent  with  section  4012(d)  of 
the  Act,  the  agency  is  issuing  this  notice 
to  extend  the  rulemaking  period  for  an 
additional  six  months  from  December  8, 
1993  to  June  8, 1994.  The  additional 
time  will  enable  the  agency  to 
determine  whether  to  issue  a  final  rule 
after  it  completes  its  analysis  of  the 
comments  responding  to  the  NPRM.  The 
agency  ciurently  anticipates  making  a 
final  decision  in  the  Spring  of  1994. 

Issued  on:  December  8, 1993. 
Barry  Felrice, 

Associate  Administrator  for  Bulemaking. 
IFR  Doc.  93-30371  Filed  12-8-93;  4:04  pm) 
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DEPARTMENT  OF  COMMERCE 

Foreign-Trada  Zoom  Board 
[Docket  s»-e3) 

Proposed  ForelgrvTrade  Zon»— New 
London,  CT.  (New  London  Custom* 
Port  of  Entry)  AppUcatien  and  PuliHc 
Hearing 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  New  London  Foreign- 
Trade  Zone  Commission,  an  agency  of 
the  City  of  New  London,  Connecticut, 
requesting  authority  to  establish  a 
general-purpose  foreign-trade  zone  in 
New  London.  Connecticut  within  the 
New  London  Customs  port  of  entry.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regtilations  of  the  Board 
(15  CFR  Part  406).  It  was  formally  filed 
on  November  26, 1993.  The  applicant  is 
authorized  to  make  the  proposal  under 
Connecticut  Statutes,  Chapter  97, 
Section  7-1 36d. 

The  proposed  foreign-trade  zone 
would  consist  of  3  sites  (201  acres)  all 
located  in  New  London,  Connecticut. 
Site  1  (138  acres) — ^New  London  State 
Pier,  State  Pier  Road;  Site  2  (43  acres)— 
"The  Mills"  industrial  area,  Nfeple  and 
Pequot  Avenuee;  and.  Site  3  (20  acres)— 
Shaw's  Cove,  Banks  and  Howard 
Streets.  Each  site  involves  several 
parcels  with  a  mix  of  public  and  private 
ownership. 

The  application  contains  evidence  of 
the  need  for  zone  services  in  the  New 
London  area,  bsterest  has  been 
expressed  in  using  zone  procedures  for 
warehousing/distribution  of 
pharmaceutical  products.  Specific 
manufacturing  approvals  are  not  being 
sought  at  this  time.  Rec^ests  would  be 
made  to  the  Board  on  a  case-by-case 
basis. 

In  accordance  with  the  Board's 
regulations  (as  revised,  56  FR  50790- 
50808, 10-8-91),  an  examiner  has  been 


designated  to  investigate  the  application 
and  report  to  the  Boa^. 

As  part  of  the  investigation,  the 
Commerce  examiner  will  hold  a  public 
hearing  on  February  10. 1994.  at  5  p.m.. 
City  Hall,  City  Council  Chambers.  181 
Captain's  Walk/State  Street.  New 
London,  Connecticut. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  February  28. 1994.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  March  15, 1994). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
during  this  time  for  public  inspection  at 
the  following  locations: 

Office  of  Development  and  Planning, 
City  of  New  London,  111  Union 
Street,  Now  London,  Connecticut 
06320 

Office  of  the  Executive  Secretary, 
Foreign-Trade  2knie8  Board,  room 
3716,  U.S.  Department  of  Commerce. 
14th  ft  Pennsylvania  Avenue,  NW., 
Washington,  DC  20230 

Dated:  December  6. 1993. 
John  I.  Da  Ponte.  )r.. 
Rjtecutive  Secretary. 

[FR  Doc.  93-30283  Filed  12-10-93;  8:45  am] 
BHjjNQ  cooe  wi 


Intamatlonat  Trads  AdmlnlatraUon 

AppUcations  for  Duty-Frss  Entry  of 
Sdantific  Instrumsnts 

Ptirsuant  to  section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  301),  we 
invite  comments  od  the  question  of 
whether  instruments  of  equivalent 
scientific  value,  for  the  purposes  for 
which  the  instruments  shown  below  are 
intended  to  be  used,  are  brang 
manufactured  in  the  United  States. 

Comments  must  comply  with 
Subsections  301.5(a)(3)  and  (4)  of  the 
regulations  and  be  filed  withm  20  days 
with  the  Statutory  Import  Programa 
Staff,  U.S.  Depckrtmest  of  Coounerce, 
Washington,  DC  20230.  Applications 
may  be  examined  between  8:30  ajn.  and 
S  p.m.  in  room  4211.  U.S.  Department 


of  Commerce,  14th  Street  and 

Constitution  Avenue.  NW,  Washington, 
DC. 

Docket  Number  93-139.  Applicant 
U.S.Department  of  Agriculttire, 
Agncultural  Research  Service,  SoutfJem 
Regional  Research  Center,  1100  Robert 
E.  Lee  Boulevard,  P.O.  Box  19687.  New 
Orleans,  LA  70179.  Instrument:  Electron 
Microscope,  Model  CM12. 
Maaufacturer  Philips,  The  Netherlands. 
Intended  Use:  The  instrument  will  be 
used  in  research  into  the  structural 
nature  of  the  transformations  from  "in 
vivo"  state  to  processed  state,  which  is 
of  fundamental  interest  in  the  natiue 
and  properties  of  agricultural  products. 
Application  Received  by  Commissioner 
of  Customs:  Kovemher  5. 1993. 

Docket  Number:  93-142.  Applicant: 
Veterans  Affairs  Medical  Center, 
Pathology  Service  (113  CDD),  2250 
Leestown  Road,  Lexington,  KY  40511- 
1093.  Instrument:  Electron  Microscope, 
Model  CMlO.  Manufactiirer.  Philips, 
The  Netherlands.  Intended  Use:  The 
instrument  will  be  used  for  studies  of 
human  tissues  in  investigations  to 
identify  or  clarify  the  cause  and 
mechanisms  of  the  disease  process.  The 
instnunent  will  also  be  used  to  provide 
thorough  training  in  the  fields  of 
anatomic  pathology  and  laboratory 
medicine  for  pathology  residents. 
Application  Received  by  Commissioner 
of  Customs:  November  9,  1993. 

Docket  Number  93-140.  Applicant: 
Rutgers  University,  Procurement  and 
Contracting,  P.O.  Box  1089,  Piscataway. 
NJ  08854.  Instrument:  High  Intensity 
Light  Source  Attachment.  Manufacturer 
Hi-Tech  Scientific  Limited.  United 
Kingdom.  Intended  Use:  The  instrument 
will  be  used  in  investigations  of 
biologically  importart  enzymes,  their 
substrates  and  inhibitors  in  experiments 
to  determine  the  fundamental  cbeciical 
mechanism  of  enzyme  catalyzed 
reactions.  Application  Received  by 
Commissioner  of  Customs:  November 
10. 1993. 

Docket  Number:  93-141.  Apphcant: 
University  of  Califbmia,  Los  Alamos 
National  Laboratory,  P.O.  Box  990,  Los 
Alamos,  NM  87545.  Instrument:  Current 
Limiting  Interrupting  Device. 
Man  u/acf  urer;Calor-Emag  AG, 
Germany.  Inlended  Use:  TTie  instrument 
will  be  used  to  fM-otect  the  power 
supplies  of  a  magnet  system  producing 
very  high  magnetic  fields  during 
experiments  related  to  metals. 
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superconducting  materials  and  devices, 
semiconducting  materials  and  devices 
and  organic  materials,  magnetization, 
conductivity,  Dehaas  Van  Alphen  effect, 
magnetoresistance,  electronic  properties 
of  metals  and  semiconductors. 
Application  Received  by  Commissioner 
of  Customs:  November  9, 1993. 

Docket  Number:  93-143.  Applicant: 
University  of  California,  Berkeley, 
Department  of  Chemistry,  Berkeley,  CA 
94720.  Instrument:  Electron  Spin 
Resonance  Spectrometer  System,  Model 
ESP300E-10/2.7.  Manufacturer  Bruker 
Instruments,  Germany.  Intended  Use: 
The  instrument  will  be  used  for  studies 
of  spin  labeled  proteins  investigating 
the  protein  conformational  changes 
during  transmembrane  signal 
transduction  and  translocation  across 
membranes.  Application  Received  by 
Commissioner  of  Customs:  November 
10, 1993. 

Docket  Number:  93-144.  Applicant: 
D\ike  University.  Department  of 
Geology.  Box  90227,  Durham,  NC 
27708-0227.  Instrument:  Electron 
Microprobe  (Used),  Model  CAMEBAX. 
Manufacturer:  Cameca,  France. 
Intended  Use:  The  instrument  will  be 
useiiin  basic  research  of  geological 
materials  studying  microcompositional 
information  (on  the  scale  of  a  few  cubic 
microns)  in  order  to  further 
fundamental  imderstanding  of  the 
earth's  materials  and  geological 
processes.  In  addition,  the  instrument 
will  be  used  for  educational  purposes  in 
the  course  Geology  273,  Analytical 
Techniques  in  which  students  learn  the 
principles  and  applications  of  electron 
microbeam  techniques.  Application 
Received  by  Commissioner  of  Customs: 
November  10. 1993. 
Frank  W.Crael 

Director,  Statutory  Import  Programs  Staff 
[FR  Doc.  93-30282  Filed  12-10-93: 0:45  am] 
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National  Oceanic  and  Atmoaphertc 
Admlnlatratlon 

Marina  Mammals 

AGENCY:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 
ACTION:  Issuance  of  a  SdentiBc  Research 
Permit  (P397A). 

SUMMARY:  Notice  is  hereby  given  that 
Dan  R.  Salden,  Ph.D.,  Hawaii  Whale 
Research  Foimdation,  Box  1772, 
Southern  Illinois  University  at 
Edwardsville,  EdwardsviUe,  IL  62026- 
1772,  has  been  issued  a  permit  to  take 
humpback  whales  [Megaptera 
novaeangliae)  for  purposes  of  scientific 
research. 


ADDRESSES:  The  permit  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment, 
in  the  following  office(s); 

Permits  Division.  Office  of  Protected 
Resources,  National  Marine  Fisheries 
Service,  East- West  Highway,  room 
13130,  Silver  Spring.  MD  20910  (301/ 
713-2289): 

Director.  Southwest  Region.  NMFS. 
501  W.  Ocean  Boulevard.  Suite  4200, 
Long  Beach,  CA  90802-4213  (310/980- 
4016);  and 

Coordinator,  Pacific  Area  Office, 
Southwest  Region,  NT^S,  2570  Dole 
Street,  room  106,  Honolulu,  HI  96822- 
2396  (808/955-8831). 
SUPPLEMENTARY  INFORMATION:  On  August 
31, 1993,  notice  was  published  in  the 
Federal  Register  (58  FR  45881)  that  a 
request  for  a  scientific  research  permit 
to  take  himipback  whales  [Megaptera 
novaeangliae),  bottlenose  dolphins 
[Tursiops  truncatus),  spiimer  dolphins 
[Stenella  longirostris),  spotted  dolphins 
(Stenella  attenuata),  false  killer  whales 
(Pseudoira  crassidens),  and  pilot 
whales  [Globicephala  macrorhynchus) 
had  been  submitted  by  the  above-named 
individual.  The  requested  permit  has 
been  issued,  under  the  authority  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq),  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216),  the  Endangered  Species  Act 
(ESA)  of  1973,  as  amended  (16  U.S.C. 
1531  et  seq.),  and  the  regulations 
governing  the  taking,  importing,  and 
exporting  of  endangered  fish  and 
wildlife  (50  CFR  part  222). 
Authorization  for  the  Alaska  component 
'Of  the  requested  research  was  withheld, 
thus,  the  permit  authorizes  the  conduct 
of  activities  in  Hawaii  only. 

Issuance  of  this  Permit  as  required  by 
the  ESA  of  1973  was  based  on  a  finding 
that  such  Permit:  (1)  Was  applied  for  in 
good  faith:  (2)  will  not  operate  to  the 
disadvantage  of  the  endangered  species 
which  is  the  subject  of  this  permit:  and 
(3)  is  consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA. 

Dated:  December  6, 1993. 
WilliuiW.Fox.|r.. 
Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
(FR  Doc.  93-30311  Piled  12-10-93;  8:45  am] 
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Marina  Mammals 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
ACnON:  Issuance  of  public  display 
Permit  No.  881.. 


SUMMARY:  On  Friday,  October  15, 1993, 
notice  was  published  in  the  Federal 
Register  (58  FR  53499)  that  an 
application  (P196A)  had  been  filed  by 
James  W.  Tiebor,  dba  Leisure 
Connaotion,  Leinenfelsstr.  26,  8000 
Munich  60,  Germany.  A  public  display 
permit  was  requested  to  obtain  the 
permanent  care  and  custody  of  two 
castrated  male  California  sea  lions 
(Zaiopbus  califomianus)  currently  in 
the  custody  of  the  Dinnes  Veterinary 
Memorial  Hospital  and  maintained  at 
Hawk's  Cay  Resort,  Marathon,  Florida, 
for  the  purposes  of  public  display  at 
Europa*Park.  Rust.  Germany. 

The  public  comment  period  closed  on 
November  15. 1993.  No  comments  were 
received  bom  the  public. 

Notice  is  hereby  given  that  on 
December  6, 1993,  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  (MMPA),  the  NMFS 
issued  a  permit  for  the  above  activities 
subject  to  the  special  conditions  set 
forth  therein. 

Issuance  of  this  permit  is  based  on  a 
finding  that  the  proposed  taking  is 
consistent  with  the  purposes  and  policy 
of  the  MMPA.  The  NMFS  has 
determined  that  Europe  "Park  offers  an 
acceptable  program  for  education  or 
conservation  purposes.  Europa*Park  is 
open  to  the  public  on  a  regularly 
scheduled  basis  and  access  to  the 
facility  is  not  limited  or  restricted  other 
than  by  the  charging  of  an  admission 
fee. 

The  permit  is  available  for  review  by 
appointment  in  the  following  offices: 

Permits  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East-West 
Highway,  room  13130,  SSMC3,  Silver 
Spring.  MD  20910.  (301)  713-2289;  and 

Director,  Southeast  Region,  NMFS,  NOAA, 
9450  Koger  Blvd.,  SL  Petersburg,  FL  37702 
(813)  893-4131. 
Dated:  December  6, 1993. 

William  W.  Fox.,  Jr., 

Director,  Office  of  Protected  Resources. 

National  Marine  Fisheries  Serrice. 

(FR  Doc.  93-30310  Piled  12-10-93;  8:45  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustmant  of  Import  Umlts  for  Cartain 
Cotton,  Wool  and  Man-Mada  Rbar 
Taxtlle  Products  Producad  or 
Manufactured  In  Guatemala 

December  6, 1993. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA).    • 
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ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
Umits. 

EFFECTIVE  DATE:  December  13, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 

Nicole  Bivens  Collinson.  International 
Trade  Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posteid  on  the 
bulletin  boards  of  each  .Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  current  limit  for  Categories  340/ 
640  is  being  increased  for  carryforward 
and  swing.  The  Umit  for  Category  448  is 
being  reduced  to  accoimt  for  the  swing 
being  applied. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976. 
published  on  November  23, 1992).  Also 
see  57  FR  59334,  published  on 
December  15, 1992. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Ronald  L  Levin, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Conunittee  for  the  Implementatioo  of  Textile 
Agreomenti 

December  6, 1993. 
Commissioner  of  Customs, 
Deportment  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  doesjiot  cancel,  the  directive 
issued  to  you  on  December  9, 1992,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  Guatemala  and  exported 
during  the  twelve-month  period  which  began 
on  January  l,  1993  and  extends  through 
December  31, 1993. 

Eflactive  on  December  13, 1993,  you  are 
directed  to  amend  further  the  December  9, 
1992  directive  to  adjust  the  limits  for  cotton, 
wool  and  man-made^ber  textile  products  in 
the  following  categories,  as  provided  under 
the  provisions  of  the  current  bilateral 


agreement  between  the  Governments  of  the 
United  Stataes  and  Guatemala: 


Category 

Ac|usted  twelve-monlh 
limit' 

340/640  

1  023  589  dozen 

448  

10,269  dozen. 

1  The  Hmit  has  not  been  adjusted  to  account 
fof  any  imports  exported  after  December  31, 
1992. 

The  guaranteed  access  levels  for  Categories 
340/640  and  448  remain  unchanged. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fail  within  the  foreign  a&irs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 
Ronald  I.  Levin, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  93-30208  Filed  12-10-93:  8:45  am] 
BiumocooE  ssio-on-F 


Adjuatment  of  Import  Umlta  for  Certain 
Cotton  and  Man-Made  F]|)er  Textilea     * 
and  Textile  Producta  Produced  or 
Manufactured  In  Malayala 

December  7, 1993. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  December  7, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Aldrich,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6712.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  swing,  special  shift,  carryover  and 
carryforwaid. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976, 
published  on  November  23. 1992). 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 


to  it  are  not  designed  to  implement  all 
of  the  provisioi^s  of  the  bilateral 
agreement  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
their  provisions. 
D.  Michael  Hutchinson, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Apeements. 

Committee  Car  the  Implementation  of  Textila 
Agreements 

December  7, 1993. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  17, 1992,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textiles  and  textile  products 
and  silk  blend  and  other  vegetable  fiber 
apparel,  produced  or  manufactured  in 
Malaysia  and  exported  during  the  twelve- 
month period  which  began  on  January  1, 
1993  and  extends  through  December  31. 
1993. 

E^ctive  on  December  7, 1993,  you  are 
directed  to  amend  further  the  directive  dated 
November  17, 1992  to  adjust  the  limits  for 
the  following  categories,  as  provided  under 
the  terms  of  the  current  bilateral  agreement, 
as  amended,  between  the  Governments  of  the 
United  States  and  Malaysia: 


Category 

Adjusted  twelve-monlh 

218,  219,  220,  225- 
227,  313-315, 
317,  326  and  613/ 
614«15«17,  asa 
group. 
Other  specific  limits 
300/301   

92,423,370  square  me- 
ters equivalent 

914,567  kilograms. 

149,096  rtoren  of 
which  not  more  than 
125.540  dozen  each 
shall  be  In  Cat- 
egories 333,  334, 
335  and  835. 

305,941  dozen 

333/334/335/835  

336/636  

338/339 

798,139  dozen. 

341/641   

1,153,236  dozen. 
1.193,218  dozen  o( 

347/348  

which  not  more  than 
459,666  dozen  shail 
be  m  Category  341. 
382  071  dozen  of 

351/651    

which  not  more  ttian 
347,634  shall  be  in 
Categories  347-W/ 
348-Wt. 
21 1  739  dozen 

634/635  .t... 

638/639  

688,750  dozen  of 
which  not  more  than 
407,309  dozen  shall 
be  in  Category  635. 

344,720  dozen. 

6S160 
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Otmgar, 

■nat< 

647/Me  - 

130.0Mdas«tOf 

882JS66  dCBM  iHti 
«lal  b«  in  Cai- 
•go(tM647-K*and 
648-K  «. 

iTha  limtts 
oolinl  wf  wy 
31,  1991. 

2C«iago«y 
6203.1 9. 10i0, 
6203.22.3030. 
«2aa.42>401S. 
6203.42.4045. 
6203.49.3020. 
6211.20.3010 
348-W:  arty 
6204.19.3030. 
6204.29.4034. 
6204.62.4010, 
£204.62.4040. 
6204.62.4065. 
6210.50^033. 
6211  42i»30 

*Cat8aory 
6103.231)040. 
6103  291030. 
6103.43.1SSa 
6103  48.1060. 
6112.19.1050. 
611300  0044. 


fttv*  not  t>Mn  adMtad  to  ac- 


347-W     only 
6203  19.40^. 
620342  4005. 
6203.42>«02S. 

6203.42.4050, 
62ia40.2033, 


HTS    nuabars 
6203.22.3020. 

«20^4^4010, 

6203.424035, 

6203.42.4060. 
6211.20.1520. 


120m 


and   6211320040; 
HTS  numbart  6204 

620422.3040.    6204.22.a06a 

620*62  3000.    6204J2.4005. 

6204.62.4020.    6^04.£^4030. 

6204.624050.    6204624055. 

6204.603010.    6204699010. 

6211.2aiS60.    621120.601a 
«id6217.9a0050. 
647-K:     only    HTS     nuntws 

610323.0045.    8103.29.1020. 

6103.43.1S20.    610343.1540. 

6103.43.1570,    6103.49  1020, 

6103.40J014.    611^1^.00S0. 
611220.1060  wvl 


646-K:    orty 
I.00d4 


HTS  numbars 
6104  291030, 
6104.632010. 
6104.632060. 
6104.69.3026. 
611Z20.1070, 


61O4230O32.  6104.23 
610*».1040,  6K>42920aB. 
6104.632025.  6104.632030. 
6104.692030.  6104£9206a 
6112120060,  6112.19.1060, 
6113  00  0052  and  6117.90.0046 

The  CommittM  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
(hese  sctkmt  Call  Mrithin  the  forsipi  affsiis 
exception  to  the  nlrmaking  provisions  of  5 
U.S.C  553<aMt). 

Sinoeraly. 
D.  Michael  Hutchinaon. 
Acting  Chairman,  Committor  for  the 
Implementation  of  TextUe  Agreements. 
(FR  Doc  93-30321  Filed  12-10-93,  MS  am] 


t  of  an  Import  Umit  fof 
Certain  Cotton  Textile  Products 
Produced  or  Manufactured  in  the 
United  Arab  Emirates 

December  6. 1993. 

AGENCY:  Committ»e  for  the 

Impkrmentatjon  of  Textile  Agreements 

{OTA). 

ACTION:  I&sulng  a  directive  to  the 
Commisfiioiier  of  Customs  establishing  a 
limit. 

EFfECnvE  DATE:  December  13. 1993. 
FOR  FWmCR  t««)»mATK)N  CO»ITACT: 
Jennifer  Tallarico,  International  Trade 
Specialist,  OfBoe  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  4B2-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 


buUstinboanko/each  Cualoou  port  or 
call  (202)  927-5650.  For  hrintmatiop  on 
ambai^oaa  and  quota  r»-opemngs.  call 
(202)  482-3715.  For  information  oo 
categories  on  which  consultations  have 
been  requested,  call  (202)  482-3740. 

8UPI>tEMEWTAHy  WrOWiATlOW: 

1 1h  III  Ml  Esaoitive  Ordar  11651  of  March 
3, 1S72.  as  aaaeadKl.  aactioo  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U..SIliaS4j. 

Inasmndi  as  consultations  hare  not 
yet  been  held  on  a  mutually  satis&ctory 
solution  on  Category  317.  the  United 
States  Covemmaot  has  decided  to 
control  imports  In  this  categtny  lor  the 
twelve  month  p>ehod  beginning  on  fuly 
28. 1993  and  extending  through  July  27. 
1994  at  a  level  of  23303.171  square 
meters. 

The  United  States  remains  committed 
to  finding  a  solution  ooocaming  this 
category.  Should  such  a  solution  be 
reached  in  consultations  with  the 
Govamoient  of  Uie  United  Arab 
Emixaftes  furtber  noboe  will  be 
published  ia  the  Federal  Kegialar. 

A  description  of  the  textile  and 
apparel  categories  in  tenns  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  JUepita  notices  57  FR  54976. 
published  on  November  23. 1992;  and 
58  FR  62645.  published  on  November 
29. 1993).  Also  see  58  FR  42952. 
published  on  August  12. 1993. 
RonaULLaria. 

Acting  Chairman.  Committee  for  the 
bapiementation  of  Textiie  Agreements. 

CaHBiOaa  far  dw  ImplcateBUtMB  af  Textile 
Ai 


DecenAar  6, 1993. 
ComoiscioBflr  of  Custoins , 
DepartxoBBt  of  the  Treasury,  Washington,  DC 
t02M. 

Dear  Commissioner  Under  the  terms  of 
section  204  of  the  AghculturaJ  Act  of  Iftafi. 
as  amended  (7  U.S.C  1834),  and  the 
Arrangement  Regarding  International  Trade 
m  Textiles  done  at  Geneva  on  December  20, 
1973,  as  farther  extended  on  December ^^ 
1992;  and  m  accordance  with  the  provisions 
of  Executivn  Order  11651  of  March  3, 1972. 
as  amfloded.  you  are  directed  to  prohibit, 
effective  on  December  13. 1993.  entry  into 
the  United  States  for  consumption  and 
withdrawal  frtvi  warehoose  for  consumption 
of  cotton  textile  products  in  Cate^iry  317. 
produced  or  manufactured  in  the  United 
Arab  Emirates  and  exported  during  Ae 
period  beginning  on  July  28. 1993  and 
extending  dtrongh  )u)y  27. 1994,  in  excess  of 
23,303,171  square  meters. 

Textile  products  m  Category  317  iwiiicfa 
have  been  exported  to  the  United  States  prior 
to  July  26. 19S3  shall  not  be  subject  to  the 
Uooit  astahliihed  ia  this  diracbve. 


You  ars  dirarted  to  lataia  tba  laomtonag 
data  for  Category  317  (see  directive  dated 
August  6, 1993).  This  data  shall  be  applied 
to  the  Umit  established  in  this  directi\'e. 
Chargas  far  dw  petiod  ^uly  2S.  1903  throu^ 
August  15, 1993  are  zero. 

Textile  products  in  Category  317  which 
ha*t  been  nieased  froa  the  CBStody  of^ie 
US.  Oistnms  Service  under  the  prmisions  of 
19U.S.C  144B(b)arl4»^aKllpriortothe 
efisctive  date  of  this  diractiv-e  shall  not  be 
denied  eatry  uz^t  this  directive. 

In  carrying  out  the  above  direct  inns,  tiie 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  lutiude  entry  for  consumption  into  the 
Commnweakh  of  Puerto  Rico. 

The  Committee  for  the  ImpJeroentation  of 
Textile  Agreeoeats  has  determioed  that  this 
action  falls  within  the  foreign  aSairs 
exception  of  the  rulemaking  provisions  of  S 
use  553ta)ll). 

Sincerely. 
Ronald  L  Levin, 

Acting  Chairman,  Committee  for  the 
Implementation  ofTextSe  Agreements 

[FR  Doc.  93-30304  Filed  12-10-93;  8-45  am! 
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Annoiinceroent  o<  Import  Restrairtt 
UmHa  for  Certain  CoMon  and  Man- 
Made  FIbar  Textfie  Products  Produced 
or  Manufactured  In  Oman 

Decembers,  1993. 

AfiSCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(QTA). 

ACTKM:  Issuing  a  directive  to  the 
Commissi  gper  of  Custonts  establishing 
limits  for  the  new  agreement  year. 

EFFECTIVE  DATE:  January  1.  1994. 

FOR  FURTHER  MtRMMATKM  COMTACT. 

Jennifer  Tallarico,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  inionnation  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  mformation  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPl^MENTARY  MFOMUTtON: 

AedMcity:  Executive  Order  11651  of  March 
3. 1972,  as  amended,  tactjon  204  of  the 
A^icultuxal  Act  of  1956,  as  amended  (7 
US  C  ia54). 

The  Memoraodum  of  Understanding 
(MOU)  dated  October  6, 1993  between 
the  Governments  of  the  United  States 
and  the  Suhanate  of  Oman  establishes 
limits  for  the  period  beginning  on 
Jantiaiy  1, 1994  and  extending  through 
December  31, 1994. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
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CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976. 
published  on  November  23, 1992). 
Information  regarding  the  availability  of 
the  1994  CORRELATION  will  be 

!)ublished  in  the  Federal  Register  at  a 
ater  date. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  MOU,  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 
Ronald  I.  Levin, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 
December  6, 1993. 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956, 
as  amended  (7  U.S.C.  1854),  pursuant  to  the 
Memorandum  of  Understanding  dated 
October  6, 1993  between  the  Govemmenu  of 
the  United  States  and  the  Sultanate  of  Oman; 
and  in  accordance  with  the  provisions  of 
Executive  Order  11651  of  March  3, 1972,  as 
amended,  you  are  directed  to  prohibit, 
effective  on  January  1. 1994.  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton  and  man-made  fiber  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Oman  and 
exported  during  the  twelve-month  period 
begitming  on  January  1, 1994  and  extending 
through  December  31, 1994,  in  excess  of  the 
following  levels  of  restraint: 


Category 


Twelve-month  restraint 
limit 


338/339 
340640 
341/B41 
347/348 


415,000  dozen. 
200,000  dozen. 
150,000  dozen. 
715,000  dozen. 


Imports  charged  to  these  category  limits, 
except  Categories  338/339,  for  the  periods 
October  1. 1992  through  December  31. 1993 
(Categories  340/640)  and  January  1, 1993 
through  December  31. 1993  (Categories  341/ 
641  and  347/348).  shall  be  charged  against 
those  levels  of  restraint  to  the  extent  of  any 
unfilled  balances.  In  the  event  the  limits 
established  for  those  periods  have  been 
exhausted  by  previous  entries,  such  goods 
shall  be  subject  to  the  levels  set  forth  in  this 
directive. 

In  carrying  out  the  above  directions,  the 
Conmiissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fell  within  the  foreign  affairs 


exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Ronald  I.  Levin, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  93-30305  Filed  12-10-93;  8:45  am) 
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Announcing  Adjustment  of  Import 
Limits  and  Import  Charges  for  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Products  and  Silk  Blend  and  Other 
Vegetable  Fiber  Apparel  Produced  or 
Manufactured  In  Sri  Lanka 

December  6, 1993. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Annoimcing  adjustment  of 
import  limits  and  import  charges. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  Aldrich,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  current  limits,  refer  to 
the  Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6708.  For  information  on 
embargoes  and  guota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricult\iral  Act  of  1956,  as  amended  (7 
U.S.Q  1854). 

In  an  unpublished  letter  dated 
December  6, 1993,  the  Chairman  of 
CTTA  directs  the  Commissioner  of 
Customs,  effective  on  December  13, 
1993,  to  increase  the  limit  for  Categories 
347/348/847,  for  the  restraint  period 
July  1, 1992  through  June  30, 1993,  for 
special  shifl,  and  reduce  the  limit  for 
Categories  647/648  to  accoimt  for  the 
increase.  Consequently,  531284  dozen, 
currently  charged  to  Categories  347-T/ 
348-T/847-T  for  the  July  1, 1993 
through  June  30, 1994  restraint  period, 
are  being  deducted  from  the  current 
period  and  charged  back  to  the 
corresponding  categories  for  the  July  1, 
1992  through  June  30, 1993  period. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976. 
published  on  November  23, 1992  and  58 
FR  62645.  published  on  November  29, 
1993).  Also  see  57  FR  29290,  published 


on  July  1, 1992;  and  58  FR  34570, 
published  on  Ji^ne  28, 1993. 
Ronald  L  Levin, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
(FR  Doc.  93-30306  Filed  12-10-93;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Department  of  Defense  Wage 
Committee;  Closed  Meetings 

Pursuant  to  the  provisions  of  section 
10  of  Public  Law  92-463,  the  Federal 
Advisory  Committee  Act,  notice  is 
hereby  given  that  a  meeting  of  the 
Department  of  Defense  Wage  Committee 
will  be  held  on  Tuesday.  January  4, 
1994;  Tuesday,  January  11. 1994; 
Tuesday,  January  18, 1994;  and 
Tuesday,  January  25, 1994,  at  2  p.m.  in 
room  800,  Hoffman  Building  #1, 
Alexandria,  Virginia. 

The  Committee's  primary 
responsibility  is  to  consider  and  submit 
recommendations  to  the  Assistant 
Secretary  of  Defense  (Persormel  and 
Readiness)  concerning  all  matters 
involved  in  the  development  and 
authorization  of  wage  schedules  for 
federal  prevailing  rate  employees 
pursuant  to  Public  Law  92-392.  At  this 
meeting,  the  Committee  will  consider 
wage  survey  specifications,  wage  survey 
data,  local  wage  survey  committee 
reports  and  recommendations,  and  wage 
schedules  derived  therefrom. 

Under  the  provisions  of  section  10(d) 
of  Public  Law  92-463,  meetings  may  be 
closed  to  the  public  when  they  are 
"concerned  with  matters  listed  in  5 
U.S.C.  552b."  Two  of  the  matters  so 
listed  are  those  "related  solely  to  the 
internal  personnel  rules  and  practices  of 
an  agency,"  (5  U.S.C.  552b(c)(2)),  and 
those  involving  "trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential"  (5  U.S.C.  552b(c)(4)). 

Accordingly,  the  Deputy  Assistant 
Secretary  of  Defense  (Civilian  Personnel 
Policy/Equal  Opportunity)  hereby 
determines  that  all  portions  of  the 
meeting  will  be  closed  to  the  public 
because  the  matters  considered  are 
related  to  the  internal  rules  and 
practices  of  the  Department  of  Defense 
(5  U.S.C.  552b(c)(2)).  and  the  detailed 
wage  data  considered  were  obtained 
from  official^  of  private  establishments 
with  a  guarantee  that  the  data  will  be 
held  in  confidence  (5  U.S.C. 
552b(c)(4)). 

However,  members  of  the  public  who 
may  wish  to  do  so  are  invited  to  submit 
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material  ia  writizig  to  the  chairman 
concerning  naatters  believed  to  be 
deserving  of  the  Committee's  attention. 

Additiooal  iniormation  ccMicemiog 
this  meatiog  may  be  obtained  by  writiog 
the  Cfaairmaa.  Departmeat  of  Defense 
Wage  Committee,  room  3D264.  The 
Penlagon.  Washington.  DC  20310. 

Dated:  December  8. 1993. 

L>f .  Bynuia, 

Alternate  OSD  Federal  Register  Uaiaon 
Officer,  Department  of  Defense. 

IFR  Doc  93-30323  Filed  t2-10-93: 8;4S  ami 

muMta  coot  —  ii  m 

DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Co«i»ot  No.  MOO-Maq 

Clearance  Request  for  Ctunge  Order 
Accounting 

AGENCIES:  Departxoent  of  Defense  (DOD), 
General  Services  Admioistratioa  (GSA). 
and  IJAtiaatl  Aeronautics  and  Space 
Adfininistration  (NASA). 
ACTION:  Notice  of  request  for  an  ' 
extension  to  an  existing  OMB  deeranoe 
(9000-0026i. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C  3501),  the  Federal  Acquisition 
Regulation  (FAR)  Secretariat  has 
submitted  to  the  Office  of  Mana^n>ent 
and  Budget  tOMB)  a  request  to  review 
and  approve  an  extension  of  a  currently 
approved  information  collection 
requirement  concerning  Change  Order 
Accounting. 

FOR  FURTHER  INFORMATION  CONTACT: 

Beverly  Fayson.  OfBce  of  Federal 

Acquisition  Policy.  GSA  (202)  501- 

4755. 

SUPPLEMENTARY  INFORMATION: 

A.Piirpow 

FAR  clause  52.243-6,  Change  Order 
Accounting,  requires  that,  whenever  the 
estimated  cost  of  a  change  or  series  of 
related  changes  exceed  $100,000,  the 
contracting  officer  may  require  the 
contractor  to  maintain  separate  accounts 
for  each  change  or  series  of  related 
changes.  The  account  shall  record  all 
incurred  segregable.  direct  costs  (less 
allocable  credits)  of  wotk,  both  changed 
and  unchanged,  allocable  to  the  change. 
These  aocoonts  are  to  be  maintained 
until  the  parties  agree  to  an  equitable 
adjustment  for  die  changes  or  until  the 
matter  is  conclusively  disposed  of  under 
the  Disputes  dause.  This  requirement  is 
necessary  in  order  to  be  able  to  account 


properly  for  costs  associated  with 
changes  in  supply  and  research  and 
development  contracts  that  are 
technically  complex  and  incur 
numerous  changes. 

B.  Annual  Reporting  Burden 

Public  re[>orting  burden  for  this 
collection  of  information  is  estimated  to 
average  5  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
General  Services  Administration,  FAR 
Secretariat,  18th  &  F  Streets,  NW,  Room 
4037.  Washington.  DC  20405,  and  to  the 
FAR  Desk  Officer.  OfTioe  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget.  Washington. 
DC  20503. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents, 
8.750;  responses  per  re^ondent,  18; 
total  annual  responses,  157,500; 
preparation  hours  per  response.  J)64: 
and  total  response  burden  hours. 
13^30. 

C  Aanaal  Secordkeepnig  Borden 

The  annual  recordkeeping  burden  is 
estimated  as  follows:  Racordkeepers. 
8.750:  hours  per  recordkeeper.  1.5;  total 
recordkeeping  burden  hours.  13.125; 
and  total  burden  hours  26,355. 
OBTAINING  COPIES  OF  PROPOSALS: 
Requester  may  obtain  copies  of  OMB 
application  or  justification  from  the 
General  Services  Administration,  FAR 
Secretariat  (VRS).  Room  4037, 
Washington,  DC  20405,  telephone  (202) 
501-4755.  Please  cite  OMB  Control  No. 
9000-0026^  Change  Order  Accounting, 
in  all  correspondence. 

Dated  November  3t),  1993. 
Beverly  Fayson, 
FAB  Secretariat 
[PR  Doc.  93-30267  Filed  12-10-93;  8:4$.amJ 

BIUMO  COOC  ««»-»4-M 


DEPARMENT  OF  DEFENSE 
Department  of  Ihe  Navy 

Notice  et  Inleat  To  Prepare  a 
Programmatic  Envfronmental  Impact 
Statement  for  Propoaed  ReaSgnraent 
of  Naval  Air  Station  Lemoora, 
California 

Pursuant  to  section  102(2)(C)  of  the 
National  Environmental  Policy  Ad  of 
1969,  as  implemented  by  the  Council  on 
Environmental  Quality  regulations  (40 


CFR  parts  1500-1508),  the  Department 
of  the  Navy  announces  its  intent  to 
prepare  a  Programmatic  Environmental 
Impact  Statement  (EIS)  to  evaluate  the 
environmental  effects  of  the  realignment 
of  Na*h\  Air  Station  (NAS)  Lemoore, 
California.  This  action  is  being 
conducted  in  accordance  with  the 
Defense  Base  Closure  and  Realignment 
Act  of  1990  (Pub.  L.  101-510)  and  the 
specific  1993  base  closure  and 
realignment  decisions  approved  by  the 
Congress  in  Septentf)er  1993. 

The  proposed  action  involves  the 
relocation  of  Navy  aircraft,  personnel, 
and  equipment  from  NAS  Miramar,  &an 
Diego,  California,  to  NAS  Lemoore. 
Additional  operational,  training, 
maintenance,  storage,  administrative, 
bachelor  quarters,  community  facilities, 
and  utilities  are  required  at  NAS 
Lemoore  to  support  the  additioruil  base 
loading.  Several  military  construction 
projects  are  proposed  to  upgrade 
existing  facilities  and  construct  new 
facilities  to  support  the  increased 
operations.  These  projects  are  grouped 
into  the  following  categories:  (1)  Hangar 
rehabihtation,  (2)  airfield  operational 
facilities/operational  airspace,  (3) 
storage  facilities,  (4)  utility  upgrades 
(e.g.,  industrial  waste,  sanitary  sewer, 
potable  water  supply,  electrical, 
telephone/computer  network,  natural 
gas,  compressed  air.  and  storm  water), 
(5)  administrative  facilities.  (6) 
community  support  facilities,  (7) 
{>ersonnel  support  facilities,  (8) 
instructional  facilities,  (9)  industrial 
facihties,  and  f  10)  airfield  operational 
pavement. 

Air  operations  will  be  expanded  as  a 
result  of  this  relocation,  with  options  to 
include  adding  new  airspace  over  the 
central  San  Joaquin  Valley,  extending 
approximately  23  miles  northwest  of 
NAS  Lemoore  and  37  miles  southeast. 
This  new  airspace  will  be  in  addition  to 
existing  airspace  over  the  central  coastal 
mountains,  and  the  northern  California 
desert  area  that  is  currently  used  for 
military  training. 

Alternatives  Mdressed  in  the  EIS  will 
focus  on  means  of  meeting  realignment 
requirements  at  NAS  Lemoore  on  Navy- 
owned  lands,  including  alternative 
construction  site  locations,  use  of 
current  and  proposed  Military 
Operating  Areas,  and  changing  air 
operations.  An  airspace  analysis  is  being 
conducted  to  identify  alternative 
scenarios  for  additional  aircraft 
operations  and  training.  Cumulative 
impacts  associated  with  the  realignment 
of  all  personnel  and  activities  to  the 
region  around  NAS  Lemoore  will  be 
considered.  Major  em'ironmental  issues 
that  will  be  addressed  in  the  EIS 
include,  but  are  not  limited  to. 
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socioeconomic  impacts,  air  and  water 
quality,  noise,  wetlands,  endangered 
species,  cuhura)  resources  and  local 
infrastructure  impacts. 

The  Navy  will  initiate  a  scoping 
process  for  the  purpose  of  determining 
the  scope  of  issues  to  be  addressed  and 
for  identifyirrg  the  significant  issues 
related  to  this  action.  The  Navy  will 
hold  a  public  scoping  meeting  on 
January  13. 1994,  at  7  p.m.  at  Veterans 
Memorial  Hall  in  Lemoore,  California. 
This  meeting  will  be  advertised  in 
selected  local  newspapers. 

A  brief  presentation  will  precede 
request  for  public  comment  Navy 
representatives  will  be  available  at  this 
meeting  to  receive  comments  from  the 
public  regarding  issues  of  concern  to  the 
public.  It  is  Important  that  federal,  state, 
and  local  agencies  and  interested 
individuals  take  this  opportunity  to 
identify  envirorunental  concerns  that 
should  be  addressed  during  the 
preparation  of  the  EIS.  In  the  interest  of 
available  time,  each  speaker  will  be 
asked  to  limit  their  oral  comments  to 
five  minutes. 

Agencies  and  the  public  are  also 
invited  and  encouraged  to  provide 
written  comments  in  addition  to,  or  in 
lieu  of,  oral  comments  at  the  public 
meeting.  To  be  most  helpful,  scoping 
comments  should  clearly  describe 
specific  issues  or  topics  which  the 
commentor  believes  the  EIS  should 
address.  Written  statements  and  or 
questions  regarding  the  scoping  process 
should  be  mailed  to:  Commanding 
Officer.  Western  Division,  Naval 
Facilities  Engineering  Command,  900 
Commodore  Drive.  San  Bruno, 
California  94066-2402  (Attn:  Mr. 
Surinder  Sikand,  Code  09F2SU), 
telephone  (415)  244-3721.  All 
comments  must  be  received  no  later 
than  January  26, 1994. 

Dated:  December  S.  1993. 

Michael  P.  RanuBel, 

LCDR,  lAGC.  USN,  Federal  Register  Liaison 
Officer. 

[FR  Doc.  93-30385  Filed  12-10-93;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Office  of  Fossil  Energy 

Pociial  EA-IOO} 

Application  for  Electricity  Export 
Authorization  by  San  Dtogo  Gas  A 
Electric  Company 

AGENCY:  Office  of  Fossil  Energy. 
Department  of  Ener^. 
ACTION:  Notice  of  application. 


SUMMARY:  On  November  9, 1993,  the 
San  Diego  Gas  &  Electric  Company 
(SDGAE),  filed  an  application  with  the 
Department  of  Energy  (DOT)  for 
authorization  to  export  electric  energy 
to  Canada  pursuant  to  section  202(e)  of 
the  Federal  Power  Act.  SDG&E  proposes 
to  export  up  to  400  megawatts  (MW)  of 
capacity  and  associated  energy  to 
British  Columbia  Hydro  and  Power 
Authority  (W:  Hydro). 

DATES:  Comments,  protests  or  requests 
to  intervene  must  be  submitted  on  or 
before  January  12, 1994. 

ADDRESSES:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Electricity  (FE-52).  Office  of  Fueb 
Programs,  Office  of  Fossil  Energy, 
Department  of  Energy,  1000 
Indep>endence  Avenue,  SW., 
Washington,  DC  20585. 

Docket  Number  EA-100  should 
appear  clearly  on  the  envelope  and  the 
document  contained  therein. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  H.  Freeman  (Program  OfQce) 
202-586-5883  or  Lise  Howe  (Program 
Attorney)  202-586-2900. 

SUPPLEMENTARY  INFORMATION:  On 
November  9, 1993,  SDG&E  filed  an 
application  with  the  Office  of  Fossil 
Energy  (FE)  for  authorization  to  export 
electric  energy  to  Canada  pursuant  to 
section  202(e)  of  the  Federal  Power  Act. 
Specifically.  SDGAE  has  applied  for 
authorization  to  transmit  up  to  400  MW 
of  capacity  and  associated  energy  to  BC 
Hydro.  The  electrical  energy  proposed 
for  export  would  be  delivered  to  BC 
Hydro  over  transmission  facilities 
owned  and  operated  by  the  BtHmeville 
Power  Administration  (BPA)  for  which 
Presidential  permits  have  been  granted. 
These  facilities  consist  of  two  500- 
kilovolt  (kV)  lines  between  BPA's  Custer 
Substation  and  the  U.S.-Canadian 
border  (PP-10),  and  two  230-kV  lines 
extending  from  BPA's  Boundary 
Substation  to  the  U.S.-Canadian  border 
(PP-36  and  PP-46). 

SDG&E.  BPA,  and  BC  Hydro  are  all 
parties  to  the  Western  Systems  Power 
Pool  Agreement  (Agreement).  In  all  53 
other  electric  utilities  in  18  states  and 
one  Canadian  province  are  parties  to  the 
Agreement. 

The  Agreement  provides  for  sales  of 
coordination  power  and  transmission 
services  among  members  so  long  as  the 
price  is  below  a  cost -based  ceiling. 

SDG&E  will  deliver  the  power  it  sells 
to  BC  Hydro  over  BPA's  transmission 
system.  The  portion  of  BPA's  system 
used  to  transmit  power  to  BC  Hydro  will 
be  the  Canadian  (Northern)  Intertie 
which  consists  of; 


1.  Two  500-kV  lines  between  BPA's 
Custer  Substation  and  the  U.S.- 
Canadian border^ 

2.  Two  230-kV  lines  from  BPA's 
Boundary  Substation  to  the  U.S.- 
Canadian border,  including  the 
associated  substation  facilities. 

SDG&E  states  in  its  application  that  it 
can  affisct  the  expwrt  by  transmitting 
power  from  SDG&E*s  ownership-like 
entitlement  on  the  Pacific  AC  or  Pacific 
DC  intertie  onto  BPA's  facilities  at  the 
California-Oregon  or  Nevada-Oregon 
border. 

Any  person  desiring  to  be  heard  or  to 
protest  said  application  should  file  a 
petition  to  intervene  or  protest  with  the 
address  provided  above  in  accordance 
with  Rules  211  and  214  of  the  Rules  of 
Practice  and  Procedure  (18  CFR 
385.211.385.214). 

Any  such  petitions  and  protests 
should  be  filed  with  the  DOE  no  later 
than  January  12. 1994.  Additional 
copies  of  such  petitions  to  intervene  or 
protests  also  should  be  filed  directly 
with  Ms.  Betty  Cash  Hunter.  Power 
Contracts  Administrator,  San  Diego  Gas 
&  Electric  Company,  P.O.  Box  1831,  San 
Diego,  CA  92122. 

Pursuant  to  18  CFR  385.211.  protests 
and  comments  will  be  considered  by  the 
EXDE  in  determining  the  appropriate 
action  to  be  taken,  but  wiU  not  serve  to 
make  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene  under  18  CFR  385.214. 
Section  385.214  requires  that  a  petition 
to  intervene  must  state,  to  the  extent 
known,  the  position  taken  by  the 
petitioner  and  the  pietitioner's  interest  in 
sufficient  factual  detail  to  demonstrate 
either  that  the  petitioner  has  a  right  to 
participate  because  it  is  a  State 
Commission;  that  it  has  or  represents  an 
interest  which  may  be  directly  affected 
by  the  outcome  of  the  proceeding, 
including  any  interest  as  a  consumer, 
customer,  competitor,  or  security  holder 
of  a  party  to  the  proceeding;  or  that  the 
petitioner's  participation  is  in  the  public 
interest. 

A  final  decision  will  be  made  on  this 
application  after  a  determination  is 
made  by  the  IX)E  that  the  proposed 
transaction  will  not  impair  the 
sufficiency  of  electric  supply  within  the 
United  States  or  impede  or  tend  to 
impede  the  coordination  in  the  public 
interest  of  facilities  subject  to  the 
jurisdiction  of  the  DOE. 

Before  an  exrxMt  authorization  may  be 
issued  or  amended,  the  enviroimiental 
impacts  of  the  proposed  DOE  action 
must  be  evaluated  pursuant  to  the 
National  Environmental  Policy  Act  of 
1969. 
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Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
ins(>ection  and  copying  at  the 
Department  of  Energy,  room  3F-056. 
Forrestal  Building,  1000  Independence 
Avenue.  SW..  Washington.  DC.  from  9 
a.m.  to  4  p.m..  Monday  through  Friday. 

Issued  in  Washington.  D.Q  on  December  7. 
1993. 

ABlhony  |.  Como, 

Director.  Office  of  Cod  Br  Electricity.  Office 
of  Fuels  Programs.  Office  of  Fossil  Ertergy. 
[PR  Doc.  93-30372  Filed  12-10-93;  8:45  ami 
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Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER94-1W-000.  et  iL) 

New  York  State  Electric  A  Gas  Corp., 
et  al.;  Electric  Rate,  Small  Power 
Production,  and  Interlocking 
Directorate  Filings 

December  7, 1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  New  York  SUte  Electric  ft  Gas 
Cojqporation 

IDoclcet  No.  ER94-1 89-0001 

Take  notice  that  on  November  26. 
1993,  New  York  State  Electric  k  Gas 
Corporation  (NYSEG)  tendered  for  filing 
pursuant  to  §  35.12  of  the  Federal 
Energy  Regulatory  Commission's 
Regulations.  18  CFR  35.12.  as  an  Initial 
Raie  Schedule,  an  agreement  with 
Delaware  County  Electric  Cooperative. 
Ina  (Cooperative).  The  agreement 
provides  for  Coof)erative's  payments  to 
NYSEG  associated  with  NYSEG's  efforts 
to  operate,  maintain,  repair,  and  replace 
Sul»tation  Facilities  required  by  the 
Cooperative  and  owned  by  NYSEG 
within  the  Axtell  Road  Substation. 
NYSEG  requests  an  effective  date  of 
June  1. 1977.  and.  therefore,  requests 
waiver  of  the  Commission's  notice 
requirements  for  good  cause  shown. 

NYSEG  states  that  a  copy  of  this  filing 
has  been  served  by  mail  upon 
Cooperative  and  upon  the  Public 
Service  Commission  of  New  York. 

Comment  date:  December  21. 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Commonwealth  Electric  Company, 
Boston  Edison  Company,  Montaup 
Electric  Company 

(Docket  No.  ER94-1 84-000) 

Take  notice  that  on  November  24. 
1993.  Commonwealth  Electric  Company 
(Commonwealth)  tendered  for  filing  on 
behalf  of  itself,  Montaup  Electric 
Company  and  Boston  Edison  Company 


supplemental  data  pertaining  to  their 
applicable  investments,  and  carrying 
charges  including  local  tax  rates,  for  the 
twelve-month  period  ending  December 
31, 1992.  Commonwealth  states  that  this 
supplemental  data  is  submitted 
pursuant  to  a  letter  in  Docket  No.  E- 
7981  dated  April  26, 1973.  accepting  for 
filing  Commonwealth's  Rate  Schedule 
FERC  No.  21,  Boston  Edison  Company's 
Rate  Schedule  FERC  No.  67,  and 
Montaup  Electric  Company's  Rate 
Schedule  No.  27. 

Commonwealth  states  that  these  rate 
schedules  have  previously  been 
similarly  supplemented  for  the  calendar 
years  1972  through  1991. 

Copies  of  said  filing  have  been  served 
upon  Boston  Edison  Company,  Montaup 
Electric  Company.  New  England  Power 
Company  and  the  Massachusetts 
Department  of  Public  Utilities. 

Comment  date:  December  21. 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Northern  States  Power  Company 
(Minnesota) 

(Docliet  No.  ER94-1 12-000] 

Take  notice  that  on  November  29, 
1993,  Northern  States  Power  Company 
tendered  for  filing  an  executed  copy  of 
Supplement  No.  1  to  the  System  Control 
and  Load  Dispatching  Agreement 
between  NSP  and  Cooperative  Power 
Association  in  the  above-referenced 
docket. 

Comment  date:  December  21. 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Wisconsin  Public  Service 
"Corporation 

(Docket  No.  ER94-1 82-000] 

Take  notice  that  on  November  23, 
1993.  Wisconsin  Public  Service 
Corporation  (WPSC)  tendered  for  filing 
a  new  supplement  to  the  existing 
Service  Agreement  between  WPSC  and 
Consolidated  Water  Power  Company. 

Comment  date:  December  21. 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  ESBI  Energy  OftM.  Inc. 

(Docket  No.  EG94-8-0001 

On  November  30. 1993,  ESBI  Energy 
O&M,  Inc.  ("ESBI"),  a  Delaware 
corporation,  whose  address  is  10235 
West  Little  York.  Suite  430.  Houston. 
Texas  77040.  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
part  365  of  the  Commission's 
regulations. 

ESBI  intends  to  operate  an 
approximate  300  MW  natural  gas  and 


oil-fired  simple  cycle  peaking 
independent  power  production  facility 
to  be  located  near  Hartwell.  Hart 
County.  Georgia  (the  "Facility").  The 
Facility  is  currently  under  development 
and  *nll  be  owned  by  Hartwell  Energy 
Limited  Partnership  ( "Hartwell"). 
Electric  energy  produced  by  the  Facility 
will  be  sold  by  Hartwell  to  Oglethorpe 
Power  Corporation  at  wholesale. 

Comment  date:  December  30. 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Iowa  Southern  Utilities  Company 

(Docket  No.  ER94-181-000] 

Take  notice  that  Iowa  Southern 
Utilities  Company  (ISU)  on  November 
22, 1993,  tendered  for  filing  an  Electric 
Service  Agreement,  dated  May  30, 1989, 
between  ISU  and  the  City  of  Mount 
Pleasant,  Iowa,  and  an  Electric  Service 
Agreement,  dated  July  17, 1989, 
between  ISU  and  the  City  of  Bloomfield, 
Iowa.  Electrical  service  under  these 
Agreements  will  be  provided  pursuant 
to  ISU's  FERC  Electric  Tariff  and  Rate 
No.  52  for  Interruptible  Wholesale 
Power.  Both  agreements  were  submitted 
pursuant  to  the  amnesty  provisions 
contained  in  the  Final  Ortier  in  docket 
PL93-2-002. 

A  copy  of  the  filing  was  served  upon 
Iowa  State  Utilities  Board.  Mount 
Pleasant  and  Bloomfield. 

Comment  date:  December  21, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Washington  Water  Power  Company 

[Docket  No.  ER94-1 83-000) 

Take  notice  that  on  November  23, 
1993.  The  Washington  Water  Power 
Company  (WWP).  on  behalf  of  itself  and 
The  Montana  Power  Company  (MPC), 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
pursuant  to  18  CFR  35.11  a  First 
Amendment  to  the  Transmission 
Service  Agreement  (Amendment) 
between  WWP  and  MPC. 

A  copy  of  the  filing  was  served  upon 
MPC. 

Comment  date:  December  21. 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Upper  Peninsula  Power  Company 

(Docket  No.  ER94-1 87-000] 

Take  notice  that  on  November  24. 
1993,  Upper  Peninsula  Power  Company 
(UPPCO)  tendered  for  filing  a 
Transmission  Maintenance  Agreement 
between  UPPCO  and  Wisconsin  Electric 
Power  Company  (WEPCO),  pursuant  to 
which  UPPCO  performs  maintenance 
services  on  certain  transmission 
facilities  owned  by  WEPCO  in  the 
Upper  Peninsula  of  Michigan. 
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UPPCO  has  stated  that  its  filing  is 
being  n^ade  pursuant  to  the  Final  Order 
and  the  Appendix  thereto  issued  July 
30, 1993  in  Prior  Notice  and  Filing 
Requirements  Under  Part  n  of  the 
Federal  Power  Act.  Docket  No.  PL93-2- 
000.  UPPCO  requests  that  the  FERC 
disclaim  jurisdiction  over  the 
Transmission  Maintenance  Agreement 
or,  in  the  alternative,  that  the  FERC 
accept  the  Transmission  Maintenance 
Agreement  for  Slirfg  and  permit  it  to  be 
made  effective  as  a  rate  schedule  as  of 
January  1. 1988. 

Comment  date:  December  21, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Upper  Peninsula  Power  Company 

jDocket  No.  ER94-1 88-000) 

Take  notice  that  on  November  24. 
1993.  Upper  Peninsula  Power  Company 
(UPPCO)  tendered  for  filing  a  Presque 
Isle  Power  Plant  Operating  Agreement 
between  UPPCO  and  Wisconsin  Electric 
Power  Company  (WEPCO),  pursuant  to 
which  UPPCO  operates  the  Presque  Isle 
Power  Plant,  a  nine-unit  coal-fired 
generating  plant  owed  by  WEPCO  at 
Marquette,  Michigan. 

UPPCO  has  stated  that  its  filing  is 
being  made  pursuant  to  the  Final  Order 
and  the  Appendix  thereto  issued  July 
30. 1993.  in  Prior  Notice  and  Filing 
Requirements  Under  Part  U  of  the 
Federal  Power  Act.  Docket  No.  PL93-2- 
000.  UPPCO  requests  that  the  FERC 
disclaim  iurisdiction  over  the  Presque 
Isle  Power  Plant  Operating  Agreement 
for  filing  and  permit  it  to  be  made 
effective  as  a  rate  schedule  as  of  August 
1, 1990. 

Comment  date:  December  21, 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  United  Ilhuiiiaaliiig  Canpaay 

(Docket  Na  ER93-3-0031 

Take  notice  that  on  November  5. 
1993.  United  Illuminating  Company  fUI) 
tendered  for  filing  corrected  versicuis  of 
Appendices  B  and  C  to  its  compliance 
filing  Bled  on  June  17. 1993.  in  the 
above-referenced  docket 

Comment  dote:  December  21. 1993.  in 
acccndance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Uaho  Power  Coinpany 

[Docket  Na  ER94-1 14-000) 

Take  notice  that  on  No\-ember  24, 
1993.  Idaho  Power  Company  (Idaho) 
tendered  fior  filing  a  Certificate  of 
Concurrence  to  Idaho's  Exchange 
Agreemoit  filed  in  the  above-reierenced 
docket 

CoBKnent  date:  December  21, 1993.  in 
accordance  with  S^dard  Para^aph  E 
at  the  end  of  this  notice. 


Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  EXI  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b^Ncome  a  party 
must  file  a  motim  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CisbvO, 
Secretary. 

IFR  Doc.  93-30347  Filed  12-10-93;  8:45  am) 
aajJNA  coot  sTif-ev-a 

(Proiect  f«o&  11449-000^  er  at; 

Hydroetectric  AppHcabons; 
Adkondack  Hydro  Development  Corp. 
elal. 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection: 

la.  Type  of  Application;  Preliminary 
Permit. 

b.  Project  No.:  11445-000. 

c.  Date  Filed:  November  2. 1993. 

d.  Applicant:  Adirondack  Hydro 
Development  Corporation. 

e.  Name  of  Project:  Deha  Dam 
Hydroelectric  Project. 

f.  Location:  On  the  Mohawk  River  in 
the  city  of  Rome  in  Oneida  County.  New 
York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  17  U.S.C  791(a>-825(r). 

h.  Contact  Person:  Wilbuf  W.  Krueger, 
Adirondack  Hydro  Development 
Corporation,  Gvic  Center  Plaza,  suite 
100,  5  Warren  Street.  Glen  Falls.  NY 
12801,  518  761-3085. 

i.  FERC  Contact:  Mike  Dees.  (202) 
219-2807. 

j.  Comment  Date:  January  27. 1994. 

k.  Description  of  Proiect:Tbe 
prop>osad  project  would  consist  ot  (1) 
An  existing  concrete  gravity  dam  1.016 
feet  long;  (2)  an  existing  2,700  acre 
impoundment  with  64.280  acre-feet  of 
storage;  (3)  a  proposed  intake  structure; 
(4)  a  proposed  12  foot  diameter 
penstock:  (5)  a  proposed  underground 
powerhouse  containing  one  fa3rdropower 
unit  with  a  capacity  of  3.400  Kw;  (6)  s 


proposed  tailrace;  (7)  a  proposed  13.2 
Kv  transmission  line  1,000  feet  long; 
and  (8)  appurtehant  facilities.  The 
estimated  annual  energy  producti<Mi  is 
12.3  Gwh.  Project  power  vrauld  be  sold 
to  Niagara  Mohawk  Power  Corporation. 
Applicant  estimates  that  the  cost  of  the 
work  to  be  performed  under  the 
preliminary  permit  would  be  $125,000. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7. 
A9,  AlO.  B.  C  and  D2. 

2a.  Type  of  Application:  Declaration 
of  Intention. 

b.  Docket  No.:  EL94-7-000. 

c.  Date  Filed:  October  29, 1993. 

d.  Applicant:  Yesteryear  Power  k 
Equipment. 

e.  Name  of  Project:  Brooklyn  Dam 
Project  (MI). 

f.  Location:  Raisin  River,  Jackson 
County.  Village  of  Brooklyn,  Michigan. 

g.  Filed  Pursuant  to:  Section  23fb)  of 
the  Federal  Power  Act.  16  U.S.C  817fb). 

h.  Applicant  Contact:  Mr.  Lee  R. 
Keopke,  Yesteryear  Power  and 
Equipment,  221  Mill  Street,  P.O.  Box 
217.  Brooklyn.  MI  49330,  (517)  59C- 
3373;  Dana  M.  Dougherty,  Ayres,  Lewis. 
Norris  &  May,  Inc.,  3949  Research  Pari 
Drive,  Ann  Artwr.  MI  48108.  (313)  761- 
1010. 

L  FERC  Contact:  Hank  Ecton.  (202) 
219-2678. 

j.  Comment  Date:  January  7. 1994. 

k.  Description  of  Project:  The 
proposed  Brooklyn  Dam  Project  will 
consist  of:  (1)  An  existing  reservoir  of 
120  acres:  (2)  an  existing  4 50-foot- long, 
22.5  foot-high  earthen  dam  with  an 
unregulated  32-fbot-wide  concrete 
spillway:  (3)  a  proposed  Francis-tjrpe 
turbine  and  generator  unit,  generating 
approximately  50  KVA;  and  (4) 
appurtenant  facilities. 

Who)  a  Declaration  of  Intention  is 
filed  with  the  Federal  Energy  Regulatory 
Commission,  the  Federal  Power  Act 
requires  the  Commissioa  to  investigate 
and  determine  if  the  interests  of 
interstate  or  foreign  commerce  would  be 
affected  by  the  project.  The  Commission 
also  determines  whether  the  project:  (1) 
Would  be  located  on  a  navigable 
waterway:  (2)  would  occupy  or  affiect 
public  lajids  w  reservations  of  the 
United  States;  (3)  would  utiliae  surplus 
water  or  water  power  from  a 
government  dam;  or  (4)  if  applicable, 
has  involved  or  would  involve  any 
construction  subsequoit  to  1935  dtat 
may  have  increased  or  would  increase 
the  project's  bead  or  generating 
capacity,  or  have  otherwise  significantly 
modified  the  project's  pre-1935  design 
or  operation. 

1.  Purpose  of  Project:  Applicant 
intends  to  use  energy  produced  at  the 
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Yesteryear  Museum  and  grounds,  as 
part  of  the  exhibits.  Additional  power 
requirements  would  be  purchased  firom 
Consumers  Power  System  as  necessary. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl,  ' 
andD2. 

3a.  Type  of  Application:  Amendment 
of  License. 

b.  Project  No.:  3017-014. 

c  Dated  Filed:  November  9. 1993. 

d.  Applicant:  Armstrong-Keta,  Inc. 

e.  Name  of  Project:  Jetty  Lake. 

f.  Location:  The  project  is  located  on 
letty  Lake  in  the  borough  of  Sitka. 
Alaska. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-«25(r). 

h.  Applicant  Contact:  R.  Bartlett 
Watson,  Executive  Director,  Armstrong- 
Keta,  Inc.,  P.O.  Box  21990,  Juneau, 
Alaska  99802.  (907)  586-3443. 

i.  FERC  Contact:  Buu  T.  Nguyen,  (202) 
219-2913. 

j.  Comment  Date:  January  12. 1994. 

k.  Description  of  Amendment: 
Armstrong-Keta.  Inc.  applied  for  an 
amendment  of  license  to  increase  the 
project's  installed  capacity  from  50  Kw 
to  230  Kw,  and  the  hydraulic  capacity 
bovtyS  cfs  to  15  cfs.  The  increase  is 
needed  to  allow  for  the  additional 
electric  power  that  will  be  available  to 
the  hatchery,  and  the  expanded  fish 
processing  facilities. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
andD2. 

4a.  Type  of  Application:  Transfer  of 
License, 
b.  Project  No.:  6221-029. 
c  Dated  Filed:  October  27, 1993. 

d.  Applicant:  Black  Creek  Hydro,  Inc. 
and  Puget  Sound  Power  and  Light 
Company. 

e.  Name  of  Project:  Black  Creek  Hydro 
Project. 

f.  Location:  On  Black  Creek,  King 
County,  Washington. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Martin  W. 
Thompson,  Vice  President,  Black  Creek 
Hydro,  Inc.,  Suite  310, 19515  North 
Creek  Parkway,  Bothell,  WA  98011, 
(206)  487-6541;  R.  G.  Bailey,  Vice 
President,  Power  Systems,  Puget  Sound 
Power  and  Light  Company,  10608  N.  E. 
4th.  Bellevue.  WA  98004,  (206)  462- 
3720. 

i.  FERC  Contact:  Patricia  Massie,  (202) 
219-2681. 

j.  Comment  Date:  January  12, 1994. 

k.  Description  of  Transfer:  Black 
Creek  Hydro,  Inc.  (transferor),  licensee 
for  the  Black  Creek  Hydro  Project,  and 
Puget  Sound  Power  and  Light  Company 
(transferee)  jointly  and  severally  apply 


for  written  approval  for  the  transfer  of 
the  project  license  from  the  transferor  to 
the  transferee.  The  purpose  of  the 
proposed  transfer  is  to  enable  the 
transferee  to  assume  ownership  and 
operation  of  the  project  in  conjunction 
with  its  other  operating  facilities. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
and  D2. " 

5a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11436-000. 

c.  Date  Filed:  September  22. 1993. 

d.  Applicant:  Opekiska  Hydro 
Associates. 

e.  Name  of  Project:  Opekiska. 

f.  Location:  On  the  Monongahela 
River  in  Marion  County.  West  Virginia. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  §§  791  (a)-825(r). 

h.  Applicant  Contact:  V.  James 
Dunlevy.  185  Genesee  Street,  Suite 
1518.  Utica,  NY  13501,  (315)  793-0366. 

i.  FERC  Contact:  Charles  T.  Raabe 
(tag),  (202)  219-2811. 

j.  Comment  Date:  January  31, 1994. 

k.  Description  of  Project:  The 
proposed  project  would  utilize  the 
existing  Corps  of  Engineers'  Opekiska 
Dam  and  Reservoir  and  would  consist 
of:  (1)  A  replacement  for  a  portion  of  the 
old  lock  wall  on  the  left  abutment  of  the 
existing  dam;  (2)  a  powerhouse 
containing  one  5  MW  horizontal  pit 
turbine-generator;  (3)  4.16  kV  generator 
leads:  (4)  4.16/25-kV,  7/13  MVA 
transformer;  (5)  a  4,400-foot-long 
transmission  line;  and  (6)  appurtenant 
facilities. 

Applicant  estimates  that  the  average 
annual  generation  would  be  17,100 
MWh  and  that  the  cost  of  the  studies 
under  the  permit  would  be  $75,000. 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7. 
A9.  AlO,  B,  C,  D2. 

6a.  Type  of  Application:  Surrender  of 
Exemption. 

b.  Project  No.:  9548-006. 

c.  Date  Filed:  August  29, 1993. 

d.  Applicant:  Rhyne  Mills,  Inc. 

e.  Name  of  Project:  Rhyne  Mills  No. 
1. 

f.  Location:  South  Fork  Catawba 
River,  Lincoln  County,  North  Carolina. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Johnathan 
L.  Rhyne,  Jr.,  Chairman  of  the  Board, 
South  Fork  Holdings.  Inc.,  P.O.  Box  70, 
Lincolnton,  NC  28093-0070  (704)  732- 
5560. 

i.  FERC  Contact:  Hank  Ecton  (202) 
219-2678. 

j.  Comment  Date:  January  20, 1994. 

k.  Description  of  Project  Action:  The 
exemption  for  this  project,  with  a 


proposed  capacity  of  400  kilowatts 
(kW),  was  issued  on  June  30, 1986.  The 
exemptee  proposed  to  utilize  an  existing 
dam  and  powerhouse,  and  to  install  a 
400-kW  Francis  generator. 

The  exemptee  states  that  the  project  is 
not  ec^Aomically  feasible  at  this  time. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
and  D2. 

7a.  Type  of  Application:  Subsequent 
License.  * 

b.  Project  No.:  2438-007. 

c.  Date  Filed:  November  5, 1993. 

d.  Applicant:  Seneca  Falls  Power 
,  Corporation. 

e.  Name  of  Project:  Waterloo  and 
Seneca  Falls  Project. 

f.  Location:  On  the  Seneca  River  in 
Seneca  County,  New  York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791  (a)-«25(r). 

h.  Applicant  Contact:  Mr.  Patrick  Oot, 
President,  Seneca  Falls  Power 
Corporation,  4450  Swissvale  Drive, 
Manlius.  NY  13104.  (315)  637-4761. 

i.  FERC  Contact:  Robert  Bell  (202) 
219-2806. 

j.  Comment  Date:  60  days  from  the 
niing  date  in  paragraph  C.  (January  4, 
1994). 

k.  Description  of  Project:  The 
proposed  project  consists  of  the 
following  two  developments: 

Seneca  Falls  Development 

(1)  The  existing  68-foot-high,  118- 
foot-long  dam;  (2)  having  an 
impoundment  with  a  surface  area  of  135 
acres  with  a  storage  capacity  of  2,700 
acre-feet,  and  a  normal  water  surface 
elevation  of  430.5  feet  Barge  Canal 
Datum  (BCD);  (3)  an  existing  intake 
structure;  (4)  the  existing  powerhouse 
having  4  generating  units  with  a  total 
proposed  capacity  of  8,500-kW;  (5)  the 
existing  tailrace;  (6)  the  existing  300- 
foot-long,  34.5-kV  transmission  line; 
and  (7)  appurtenant  facilities. 

Waterloo  Development 

(1)  The  existing  16.5-foot-high.  251- 
foot-long  dam;  (2)  having  an 
impoundment  with  a  surface  area  of  1.1 
acre  with  negligible  storage,  and  a 
normal  water  surface  elevation  of  446.3 
feet  BCD;  (3)  an  existing  intake 
structure;  (4)  the  existing  powerhouse 
having  4  generating  units  with  a  total 
proposed  capacity  of  2,260-kW;  (5)  the 
existing  tailrace;  (6)  the  existing  20-foot- 
long,  34.5-kV  transmission;  and  (7) 
appurtenant  facilities. 

1.  With  this  notice,  we  are  initiating 
consultation  with  the  New  York  State 
Historic  Preservation  Officer  (SHPO),  as 
required  by  sec.  106,  National  Historic 
Preservation  Act,  and  the  regulations  of 
the  Advisory  Council  on  Historic 
Preservation,  36  CFR,  at  800.4. 
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m.  Pursuant  to  §  4.32(b)(7)  of  18  CFR 
of  the  Commission's  regulations,  if  any 
resource  agency,  Indian  Tribe,  or  {>erson 
believes  that  an  additional  scientiHc 
study  should  be  conducted  in  order  to 
form  an  adequate  factual  basis  for  a 
complete  analysis  of  the  application  on 
its  merit,  the  resource  agency,  Indian 
Tribe,  or  person  must  file  a  request  for 
a  study  with  the  Commission  not  later 
than  60  days  fh)m  the  filing  date  and 
serve  a  copy  of  the  request  on  the 
applicant. 

Standard  Paragraphs 

A5.  Preliminary  Permit — Anyone 
desiring  to  Hie  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  (1)  and  (9) 
and  4.36. 

A7.  Preliminary  Permit — Any 
quaUfied  development  applicant 
desiring  to  file  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
appUcation.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
apphcation.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  (1)  and  (9)  and  4.36. 

A9.  Notice  of  intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  nimiber 
of  the  prospective  applicant,  and  must 
include  an  unequivocal  statement  of 
intent  to  submit,  if  such  an  application 
may  be  filed,  either  a  preliminary 
permit  application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
pubhc  notice. 

AlO.  Proposed  Scope  of  Studies  under 
Permit — ^A  preliminary  |>ermit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
with  be  36  months^  The  work  proposed 
under  the  preliminary  permit  would 


include  economic  analysis,  preparation 
of  preliminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  the  results  of  these  studies,  the 
Applicant  would  decide  whether  to 
proceed  with  the  preparation  of  a 
development  application  to  construct 
and  operate  the  project. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  385.210,  .211, 
.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title  "Comments", 
"Notice  of  Intent  to  File  Competing 
Application".  "Competing 
Application",  "Protest",  "Motion  to 
Intervene",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 

,the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426.  An 
additional  copy  must  be  sent  to 
Director,  Division  of  Project  Review, 
Federal  Energy  Regulatory  Commission, 
room  1027,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent,  - 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 
Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  most  bear  in 
all  capital  letters  the  title  "Comments", 
"Recommendations  for  Terms  and 
Conditions",  "Protest",  or  "Motion  to 
intervene",  as  applicable,  and  the 
Project  Niunber  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington, DC  20426.  A  copy  of 
any  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 


D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  da  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 

Dated:  December  7, 1993.  Washington.  DC 
Lois  D.  CadwU, 
Secretary. 
(FR  Doc.  93-30301  Filed  12-10-93;  8:45  ami 

BKJJNO  COOC  (TIT-OI-^ 

[DockM  No.  CP94-1 15-^)00,  et  aL] 

Columbia  Gas  Transmission  Co..  et  ai.; 
Natural  Gas  Certificate  Rlings 

December  7, 1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Columbia  Gas  Transmission 
Corporation 

(Docltet  No.  CP94-1 15-0001 

Take  notice  that  on  December  1. 1993, 
Columbia  Gas  Transmission  Corporation 
(Columbia),  1700  MacCorkle  Avenue, 
SE.,  Charleston,  West  Virginia  25314. 
filed  in  Docket  No.  CP94-1 15-000  a 
request  pursuant  to  §§  157.205  and 
157.211  (18  CFR  157.205  and  157.211) 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (NGA).  and 
Columbia's  authorization  in  Docket  No. 
CP83-76-000  seeking  NGA  section  7 
certification  to  operate  a  new  delivery 
point  for  transportation  service  under 
part  284  of  18  CFR  to  Ohio  Cumberland 
Gas  Company  (OCG),  in  Holmes  County, 
Ohio,  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

Columbia  requests  authorization  to 
construct  and  operate  a  new  point  of 
delivery  (POD)  for  transportation 
services,  as  follows: 


Buyer 

Rate 
schedule 

MDO 
(DttVd) 

Annual 

quantity 

(Dth) 

OCG 

ITS 

100 

36.500 

Columbia  states  that  the  new  POD 
was  previously  requested  by  OCG  for 
intemiptible  transportation  service 
under  Rate  Schedule  ITS  for  commercial 
and  industrial  use  to  be  provided  under 
Columbia's  blanket  certificate  issued  in 
Docket  No.  CP86-240-000  under 
Subpart  B,  of  the  Commission's 
regulations  and  existing  authorized 
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entitlements.'  It  is  stated  that  Columbia 
is  currently  in  the  process  of  installing 
the  POD  under  section  31 1  of  the  NGA 
to  provide  the  requested  service. 

Columbia  further  states  that  it  will 
comply  with  ail  of  the  environmental 
requirements  of  §  lS7.206(d)  prior  to  the 
construction. 

Comment  date:  |anuary  21, 1994,  in 
accordance  with  Standarid  Paragraph  G 
at  the  end  of  this  notice. 

2.  Arid*  Energy  Resources  Company 

(Docket  No.  CP94-107-000| 

Take  notice  that  on  November  24, 
1993,  Arkla  Energy  Resources  Company 
(AER),  P.O.  Box  21734.  Shreveport, 
Louisiana  71151,  filed  in  Docket  No. 
CP94-107-000  an  application  pursuant 
to  section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon 
and  transfer  by  sale  to  BCF  Gas  Ltd. 
(BCF)  certain  facilities  and  equipment 
in  Arkansas,  all  as  more  fully  set  forth 
in  the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

A£R  proposes  to  abandon  and  transfer 
to  BCF  the  following:  AER's  Line  L-154 
(approximately  7,292  feet  of  6-inch 
pipe);  Line  L-174  (approximately  15,242 
feet  of  8-inch  pif>e;  Dtvcheat 
CompressOT  Station  (consisting  of  a 
station  lot,  530-hp  compressor,  meter 
and  appurtenant  equipment);  and 
Macedonia  Compressor  Station 
(consisting  of  a  station  lot.  53(>-hp 
compressor,  meter  and  appurtenant 
equipment),  all  located  in  Arkansas. 

AER  states  that  pursuant  to  an 
agreement  it  has  transferred  to  BCF 
gathering  facilities  In  the  same  areas 
and,  upon  receipt  of  the  requested 
abandonment,  would  transfer  the  above 
facilities  to  BCF.  The  abandonment 
would  not  impair  any  services  and  BCF 
would  continue  to  gather  and  deliver 
gas  from  the  connected  fields  through 
the  facilities. 

Comment  date:  December  28, 1993,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington.  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 


■  Texai  Eastern  Trantmission  Corporation.  82 
FERC  Paragraph  61.1S6  at  p.  S2.390-391  (1993). 


filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for.  imless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  %vithin  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
pretest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Casfaell, 
Secretory. 

(FR  Doc.  93-30348  Filed  12-10-93;  8:45  am) 
BajJNO  OOOC  (TIT-CI-P 

(Project  Na  11098-001  Idahol 

Ida-West  Energy  Co.;  SurreiKter  of 
Pretlminary  Permit 

December  7. 1993. 

Take  notice  that  Ida- West  Energy 
Company.  Permittee  for  the  Hollister 


Project  No.  11098.  has  requested  that  its 
preliminary  permit  be  terminated.  The 
preliminary  permit  for  Project  No. 
11098  was  issued  June  25. 1991.  and 
would  have  expired  May  31. 1994.  The 
projecjt  would  have  been  located  on 
lands  admini-stared  by  the  Bureau  of 
Land  Management,  on  the  Salmon  Falls 
Creek  in  Twin  Falls  County,  Idaho. 

The  Permittee  filed  the  request  on 
November  22, 1993.  and  the  preliminary 
permit  for  Project  No.  11098  shall 
remain  in  effect  through  the  thirtieth 
day  after  issuance  of  this  notice  unless 
that  day  is  a  Saturday.  Sunday  or 
holiday  as  described  in  18  CFR 
385.2007.  in  which  case  the  permit  shall 
remain  in  effect  through  the  first 
business  day  following  that  day.  New 
applications  involving  this  project  site, 
to  the  extent  provided  for  under  18  CFR 
part  4.  may  be  filed  on  the  next  business 
day. 

LoisD-CuheU. 
Secretary. 

IFR  Doc.  93-30300  Filed  12-10-93;  8:45  am) 
BiLUNO  COM  •nr-ai-r 


[Docket  Nos.  RP9S-14-000,  RP$3-12«-000, 
RP87-1 4-000,  RP86-41-000.  et  ai.] 

Algonquin  Gas  Transmission  Co.; 
Informal  Settlement  Conference 

Decemt)er  7, 1993. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  these  proceedings  on  December  14. 
1993,  at  10  a.m.  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission, 
810  First  Street.  NE..  Washington.  DC, 
20426.  for  the  purpose  of  exploring  the 
possible  settlement  of  the  issues  in  this 
proceeding. 

Any  party,  as  defined  by  18  CFR 
385.102(c).  or  any  participant  as  defined 
by  18  CFR  385.102(b).  is  invited  to 
attend.  Persona  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  contact 
Marc  G.  Denkinger  (202)  208-2215  or 
David  R.  Cain  (202)  208-0917. 
LoisD.CasheU, 
Secwtary. 
[FR  Doc.  93-30299  Filed  12-10-93;  8:45  am) 

BiLUNO  cow  •717-ai-M 
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Offlee  of  Fossil  Energy 
[Docket  No.  FE-R-79-43B] 

Electric  and  Gas  Utilities  Covered  In 
1994  by  "nties  I  and  III  of  the  Public 
Utility  Regulatory  Policies  Act  of  1978 
and  Requirements  for  State  Regulatory 
Authorities  to  Notify  the  Department  of 
Energy 

AGENCY:  Office  of  Fossil  Energy. 
Department  *f  Energy. 
ACTION:  Notice. 

summary:  Sections  102(c)  and  301(d)  of 
the  Public  Utility  Regiilatory  Policies 
Act  of  1978  (PURPA)  require  the 
Secretary  of  Energy  to  pubhsh  a  list, 
before  the  beginning  of  each  calendar 
year,  identifying  each  electric  utility 
and  gas  utility  to  which  Titles  I  and  III 
of  PURPA  apply  during  such  calendar 
year.  The  1994  list  is  published  here  as 
two  separate  tabulations.  Appendix  A 
lists  the  covered  utilities  by  State,  and 
Appendix  B  lists  them  alphabetically. 

Each  State  regulatory  authority  is 
required,  pursuant  to  sections  102(c) 
and  301(d)  of  PURPA,  to  notify  the 
Secretary  of  Energy  of  each  electric 
utility  and  gas  utility  on  the  list  for 
which  such  State  regulatory  authority 
has  ratemaking  authority.  In  addition, 
written  comments  are  requested  on  the 
accuracy  of  the  list  of  electric  utilities 
and  gas  utilities. 

DATE:  Notifications  by  State  regulatory 
authorities  and  written  comments  must 
be  received  by  no  later  than  4:30  p.m. 
on  February  15, 1994. 
ADDRESSES:  Notifications  and  written 
comments  should  be  forwarded  to: 
Department  of  Energy,  Office  of  Coal 
and  Electricity.  FE-52. 1000 
Independence  Avenue.  SW.,  Room  3F- 
070,  Docket  No.  FE-R-79-43B. 
Washington.  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Mintz.  Office  of  Coal  and 
Electricity,  Fossil  Energy,  Department  of 
Energy,  1000  Independence  Avenue 
SW.,  Room  3F-070.  FE-52,  Washington, 
DC  20585,  Telephone  202/586-9506 

SUPPtiMENTARY  INFORMATION: 
I.  Background 

Pursuant  to  sections  102(c)  and  301(d) 
of  PURPA,  Pub.  L.  95-617,  92  Stat.  3117 
et  seq.  (16  U.S.C,  2601  et  seq., 
hereinafter  referred  to  as  the  Act)  the 
Department  of  Energy  (DOE)  is  required 
to  publish  a  list  of  utilities  to  which 
Titles  I  and  ID  of  PURPA  apply  in  1994. 

State  regulatory  authorities  are 
required  by  the  Act  to  notify  the 
Secretary  of  Energy  as  to  their 
ratemaking  authority  over  the  listed 
utilities.  Ilie  inclusion  or  exclusion  of 


any  utility  on  or  from  the  list  does  not 
aHect  the  legal  obligations  of  such 
utility  or  the  responsible  authority 
under  the  Act. 

The  term  "State  regulatory  authority" 
means  any  State,  including  the  District 
of  Columbia  and  Puerto  Rico,  or  a 
political  subdivision  thereof,  and  any 
agency  or  instrumentality,  which  has    ' 
authority  to  fix.  modify,  approve,  or 
disapprove  rates  with  respect  to  the  sale 
of  electric  energy  or  natural  gas  by  any 
utility  (other  than  such  State  agency).  In 
the  case  of  a  utility  for  which  the 
Tennessee  Valley  Authority  (TVA)  has 
ratemaking  authority,  the  term  "State 
regulatory  authority"  means  the  TVA. 

Title  I  of  PURPA  sets  forth  ratemaking 
and  regulatory  policy  standards  with 
respect  to  electric  utilities.  Section 
102(c)  of  Title  I  requires  the  Secretary  of 
Energy  to  publish  a  list,  before  the 
beginning  of  each  calendar  year, 
identifjring  each  electric  utility  to  which 
Title  I  applies  during  such  calendar 
year.  An  electric  utility  is  defined  as  any 
person.  State  agency,  or  Federal  agency 
that  sells  electric  energy.  An  electric 
utility  is  covered  by  Title  I  for  any 
calendar  year  if  it  bad  total  sales  of 
electric  energy,  for  purposes  other  than 
resale,  in  excess  of  500  million  kilowatt- 
hours  during  any  calendar  year 
beginning  after  December  31. 1975,  and 
before  the  immediately  preceding 
calendar  year.  An  electric  utihty  is 
covered  in  1994  if  it  exceeded  the 
threshold  in  any  year  from  1976  through 
1992. 

Title  m  of  PURPA  addresses 
ratemaking  and  other  regulatory  policy 
standards  with  respect  to  natural  gas 
utilities.  Section  301(d)  of  Title  m 
requires  the  Secretary  of  Energy  to 
publish  a  list,  before  the  beginning  of 
each  calendar  year,  identifying  each  gas 
utility  to  which  Title  III  applies  during 
such  calendar  year.  A  gas  utility  is 
defined  as  any  person.  State  agency,  or 
Federal  agency,  engaged  in  the  local 
distribution  of  natural  gas  and  the  sale 
of  natural  gas  to  any  ultimate  consumer 
of  natural  gas.  A  gas  utility  is  covered 
by  Title  ID  if  it  had  total  sales  of  natural 
gas.  for  purposes  other  than  resale,  in 
excess  of  10  billion  cubic  feet  during 
any  calendar  year  beginning  after 
December  31, 1975,  and  before  the 
immediately  preceding  calendar  year.  A 
gas  utility  is  covered  in  1994  if  it 
exceeded  the  threshold  in  any  year  from 
1976  throueh  1992. 

In  compiUng  the  list  published  today, 
the  DOE  revised  the  1993  list  (58  FR  94, 
January  4. 1993)-upon  the  assumption 
that  all  entities  included  on  the  1993  list 
are  properly  included  on  the  1994  list 
unless  the  DOE  has  information  to  the 
contrary.  In  doing  this,  the  DOE  took 


into  accoimt  information  included  in 
public  docxmi^nts  regarding  entities 
which  exceeded  the  PURPA  thresholds 
for  the  first  time  in  1992.  The  DOE 
believes  that  it  will  become  aware  of 
any  errors  or  omissions  in  the  list 
published  today  by  means  of  the 
comment  process  cttlled  for  by  this 
Notice.  The  DOE  will,  after 
consideration  of  any  comment  and  other 
information  available  to  the  DOE. 
provide  written  notice  of  any  further 
additions  or  deletions  to  the  hst. 

n.  Notification  and  Comment 
Procedures 

No  later  than  4:30  p.m.  on  February 
15. 1994,  each  State  regulatory  authority 
must  notify  the  DOE  in  writing  of  each 
utility  on  (he  list  over  which  it  has 
ratemaking  authority.  Two  copies  of 
such  notification  should  be  submitted  to 
the  address  indicated  in  the  ADDRESS 
section  of  this  Notice  and  should  be 
identified  on  the  outside  of  the  envelope 
and  on  the  document  with  the 
designation  "Docket  No.  FE-R-79- 
43B."  Such  notification  should  include: 

1.  A  complete  list  of  electric  utilities 
and  gas  utilities  over  which  the  State 
regulatory  authority  has  ratemaking 
authority; 

2.  legal  citations  pertaining  to  the 
ratemaking  authority  of  the  State 
regulatory  authority;  and 

3.  for  any  listed  utility  known  to  be 
subject  to  other  ratemaking  authorities 
within  the  State  for  portions  of  its 
service  area,  a  precise  description  of 
the  portion  to  which  such  notification 
applies. 

All  interested  persons,  including  State 
regulatory  authorities,  are  invited  to 
comment  in  writing,  no  later  than  4:30 
p.m.  on  February  15. 1994.  on  any  errors 
or  omissions  with  respect  to  the  list. 
Two  copies  of  such  comments  should  be 
sent  to  the  address  indicated  in  the 
ADDRESSES  section  of  this  Notice  and 
should  be  identified  on  the  outside  of 
the  envelope  and  on  the  document  with 
the  designation  "Docket  No.  FE-R-79- 
43B."  Written  comments  should  include 
the  commenter's  name,  address,  and 
telephone  number. 

All  notifications  and  comments 
received  by  the  DOE  will  be  made 
available,  upon  request,  for  public 
inspection  in  the  Freedom  of 
Information  Reading  Room,  room  lE- 
190. 1000  Independence  Avenue  SW., 
Washington,  DC  20585.  between  the 
hours  of  9  a.m.  and  4  p.m..  Monday 
through  Friday,  except  Federal  hoUdays. 

m.  List  of  Electric  Utilities  and  Gas 
Utilities 

Appendices  A  and  B  contain  two 
different  tabulations  of  the  utilities  that 
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meet  PURPA  coverage  reqxmements.  As 
stated  above,  the  Inclusion  or  exclusion 
of  any  utility  on  or  from  the  lists  does 
not  aifiact  its  legal  obligations  or  those 
of  the  responsible  State  regulatory 
authority  under  PURPA. 

Appoidix  A  contains  a  list  of  utilities 
which  are  covered  by  PURPA.  These 
utihties  are  grouped  by  State  and  by  the 
regulatory  authority  within  each  State. 
Also  included  in  this  list  are  utihties 
which  are  covered  by  PURPA  but  which 
are  not  regulated  by  the  State  regulatory 
authority.  This  tabulation,  including 
explanatory  notes,  is  based  on 
information  provided  to  the  DOE  by 
State  regulatory  authorities  in  response 
to  the  January  4, 1993,  Federal  Register 
notice  (58  FR  94)  requiring  each  State 
regulatory  authority  to  notify  the  DOE  of 
each  utility  on  the  list  over  which  it  has 
ratemaking  authority,  public  oxnments 
received  with  respect  to  that  notice,  and 
information  subsequently  made 
available  to  the  DOE. 

The  utilities  classified  in  Appendix  A 
as  not  regulated  by  the  State  regulatory 
authority  in  fact  may  be  regulated  by 
local  municipal  authorities.  These 
municipal  authorities  would  be  State 
agencies  as  defined  by  PURPA  and  thus 
have  responsibilities  under  PURPA 
identical  to  those  of  the  State  regulatory 
authority.  Therefore,  each  such 
municipality  is  to  notify  the  DOE  of 
each  utlUty  on  the  list  over  which  it  has 
ratemaking  authority. 

In  appendix  B,  the  utilities  are  listed 
alphabetically,  subdivided  into  electric 
utilities  and  gas  utihties.  and  further 
subdivided  by  type  of  ownership; 
investor-owned  utiUties,  pubUcly- 
owned  utihties,  and  rural  cooperatives. 

The  changes  to  the  1993  list  of  electric 
and  gas  utiUties  are  as  follows: 

Additions 

Cheyenne  Light,  Fuel  and  Power  Company 

(WY) 
Choptank  Electric  Cooperative,  Inc.  (MD) 
City  of  Kaukauna  ElocMc  and  Water 

Department  (WI) 
Qty  of  Menasha  Electric  and  Water  Utilities 

(WI) 
Delaware  Electric  Cooperative,  Inc  CDL) 
Dickson  Electric  Department  (TN) 
EnergyNorth  Natural  Gas.  Inc.  (NH) 
Getty  Gas  Gathering.  Inc.  (KS) 
Mountain  Fuel  Supply  (ID) 
Gzarks  Electric  Cooperative  Corporation  (AR) 
Paducab  Power  System  (KY) 
WallingCord  DPU— Electric  Division  (CT) 
(Public  Utility  Regulatory  Policies  Act  of 
1978.  Pub.  L  95-617. 92  Stat.  3117  et  seq. 
(16U.S.C2601efS8q.)) 


Issued  in  Washington,  DC  on  December  1, 
1993. 
Anthony  J.  Omtw. 

Dinctor,  Offica  of  Coal  and  Electricity.  Office 
of  Fuels  Programs,  Office  of  Fossil  Energy. 

Appendix  A 

All  gas  utilities  listed  below  had  natural 
gas  sales,  for  purposes  otlier  than  resale,  in 
excess  of  10  biilioo  cubic  feet  in  any  year 
from  1976-1992. 

All  electric  utilities  listed  below  had 
electric  energy  sales,  for  purposes  other  than 
resale,  in  excess  of  500  million  kilowatt- 
hours  in  any  year  from  1976-1992. 

State:  Alabama 

Regulatory  Authority:  Alabama  Public 
Service  CommlssioD. 

Gas  UtilHiet 

Investor-Owned: 
Alabama  Gas  Corporation 
Mobile  Gas  Service  Corporation 

Electric  Utilities 

Investor-Owned: 

Alabama  Power  Company 

The  following  covered  utilities  within  the 
State  of  Alabama  are  not  regulated  by  the 
Alabama  Public  Service  Commission: 

Electric  Utilities 

Publicly-Owned: 

Athens  Utilities 

Decatur  Electric  Department 

Dothan  Electric  Department 

Florence  Electric  Department 

Huntsville  Utilities 
Rural  Electric  Cooperatives: 

Cullman  Electric  Cooperative 

Joe  Wheeler  Electric  Membership 
Corporation 
Rural  Electric  System 

State:  Alariu 

Regulatory  Authority:  Alaska  Public 
Utilities  Commission. 

GasUtilitiet 

Investor-Owned: 
Bnstar  Natural  Gas  Company 

Electric  Utilities 

Rural  Electric  Cooperatives: 

Chugach  Electric  Association 
Publicly-Owned: 

Anchorage  Municipal  Light  &  Power 
Department  ^..^ 

State:  Arfamaa 

Regulatory  Authority:  Arizona  Corporation 
Conunission. 

Gas  Utilities 

InvestorOwned: 
Qtizens  Utilities  Company 
Southwest  Gas  Corporation 

Electric  Utilities 

Investor-Owned: 

Arizona  Public  Service  Company 

Citizens  Utilities  Company 

Tucson  Electric  Power  Company 
Rural  Electric  Cooperative: 

Duncan  Valley  Electric  Cooperative,  Inc. 

Trico  Electric  Cooperative.  Inc. 


The  following  covered  utility  within  the 
State  of  Arizona  is  not  regulated  by  the 
Arizona  Corporation  Commission: 

Electric  Utilities 

Publicly-Qwned: 
Sah  River  Project  Agricultural 
Improvement  and  Power  District 

State:  Arkansas 

Regulatory  Authority:  Arkansas  Public 
Service  Cotnmission. 

Gas  Utilities 

Investor-Owned: 
Arkansas- Louisiana  Gas  CtMnpany 
Arkansas-Oklahoma  Gas  Corporation 
Arkansas  Western  Gas  Company 

Electnc  Utiiities 

Investor-Owned. 
Arkansas  Power  and  Light  Company  . 
Empire  District  Electric  Company 
Oklahoma  Gas  and  Electric  Company 
Southwestern  Electric  Power  Company 

Rural  Electric  Cooperatives: 
Arkansas  Valley  Electric  Cooperative 

Corporation 
Carroll  Electric  Cooperative  Corporation 
First  Electric  Cooperative  Corporation 
Mississippi  County  Electric  Qwperative, 

Inc 
Ozaiks  Electric  Cooperative  CorpcH^tion 
The  following  covered  utilities  within  the 

State  of  Arkansas  are  not  regulated  by  the 

Arkansas  Public  Service  Commission: 

Electric  Utilitiet 

Publicly-Owned: 
Jonesboro  Water  ft  Light 
North  Little  Rock  Electric  Department 

State:  California 

Regulatory  Authority:  California  Public 
Utilities  Commission. 

Gas  Utilities 

Investor-Owned: 
Pacific  Gas  and  Electric  Company 
San  Diego  Gas  and  Electric  Company 
Southern  California  Gas  Company 
Southwest  Gas  Corporation 

Electric  Utilities 

Investor-Owned; 
Pacific  Gas  and  Electric  Cranpany 
Pacific  Power  and  Light  Company 
San  Diego  Gas  and  Electric  Company 
Sierra  Pacific  Power  Company 
Southern  California  Edison  Company 
The  following  covered  utilities  within  the 
State  of  California  are  not  regulated  by  the 
California  Public  Utilities  Conunission: 

Electric  Utilities 

Publicly-Owned: 
Anaheim  Public  Utilities  Department 
Burt>enk  Public  Service  Department 
Glendale  Public  Service  Department 
Imperial  irrigation  District 
Los  Angeles  Department  of  Water  and 

Power 
Modesto  Irrigation  District 
Palo  Alto  Electric  Utility 
Pasadena  Water  and  Power  Department 
Riverside  Public  Utilities 
Sacramento  Municipal  Utility  District 
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Santa  Clara  Electric  Department 

Turlock  Irrigitioa  District 

Vernon  Municipal  Light  Department 

Gas  Utilities 

Publicly-Owned: 
Long  Beach  Gas  Department 

State:  Colorado 

Regulatory  Authority:  Ddorado  Public 
Utilities  Commission. 

Gas  Utilities 

Investor-Owned: 
Citizens  Utilities  Company 
ComFurT  Gas,  Incorporated 
Eastern  Colorado  Utility  Company 
Greeley  Gas  Company 
K  N  Energy.  Incorporated 
Peoples  Natural  Gas  Company 
Public  Service  Company  of  Colorado 
Rocky  Mountain  Natural  Gas  Division  of  K 
N  Energy.  Inc. 

Publicly-Owned: 
Qty  of  Colorado  Springs  Department  of 

Public  Utilities 
aty  of  Fort  Morgan  Gas  Department 
Town  of  Ignacio  Mimicipal  Utilities 
Town  of  Rangley  Gas  Department 

Electric  Utilities 

Investor-Owned: 

Public  Service  Company  of  Colorado 

West  Plains  Energy 

The  following  covered  utilities  within  the 
State  of  Colorado  are  not  regulated  by  the 
Colorado  Public  Utilities  Conmiission: 

Gas  Utilities 

Publicly-Owned: 
Colorado  Springs  D^jartmeot  of  Utiiities 
(except  sales  to  another  gas  utility) 

Electric  Utilities 

Publicly-Owned: 
Colorado  Springs  Department  of  Public 
Utilities 

Rural  Electric  Cooperatives: 
Holy  Cross  ElecUic  Association 
Intermountain  Rural  Association 
Moon  Lakes  Electric  Association 

State:  Connecticut 

Regulatory  Authority:  Connecticut 
Department  of  Public  Utility  Control. 

Gas  Utilities 

Investor-Owned : 
Connecticut  Natural  Gas  Corporation 
Southern  Connecticut  Gas  Company 
Yankee  Gas  Service  Company 

Electric  Utilities 

Investor-Owned: 

Connecticut  Light  and  Power  Company 

United  Illuminating  Company 
Publicly-Owned: 

Groton  Public  Utilities 

WalUngford  DPU  -  Electric  Division 

State:  Delaware 

Regulatory  Authority:  Delaware  Public 
Service  Commissioa. 

Gas  Utilities 

Investor-Owned: 
Delmarva  Power  and  lif^t  Company 


Electric  Utiiities 

IirvestorOwned: 
Delmarva  Power  and  Light  Company 
The  following  covered  utility  within  the 
State  of  Delaware  is  not  regulated  by  the 
Delaware  Public  Service  Commission. 

Electric  Utilities 

Rural  Electric  Cooperative: 
Delaware  Electric  Cooperative,  Inc. 

State:  District  of  Columbia 

Regulatory  Authority:  Public  Service 
Commission  of  the  District  of  Columbia. 

Gas  Utilities 

Investor-Owned: 
Washington  Gas  Light  Company 

Electric  Utilities  » 

Investor-Owned: 
Potomac  Electric  Power  Company  , 

State:  Florida 

Regulatory  Authority:  Florida  Public 
Service  Conunission. 

Gas  Utilities 

Investor-Owned: 
City  Gas  Company  of  Florida 
Peoples  Gas  System 

Electric  Utilities 

Investor-Owned: 

Florida  Power  and  Light  Company 

Florida  Powrer  Corporation 

Gulf  Power  Company 

Tampa  Electric  Qunpany 

The  Florida  Public  Service  Conunission 
has  rate  structure  jurisdiction  over  the 
following  utilities: 
Publicly-Owned: 

Gainesville  Regional  Utilities 

Jacksonville  Electric  Company 

Kissimmee  Utility  Authority 

Lakeland  Department  of  Electric  and  Water 

Ocala  Electric  Authority 

Orlando  Utilities  Commission 

Tallahassee,  City  of 
Rural  Electric  Cooperatives: 

Qay  Electric  Cooperative 

Lee  County  Electric  Cooperative 

Sumter  Electric  Cooperative.  Inc. 

Withlacoochee  River  Electric  Cooperative 

State:  Georgia 

Regulatory  Authority:  Georgia  Public 
Service  Commission. 

Gas  Utilities 

Investor-Owned: 
Atianta  Gas  Light  Company 
United  Cities  Gas  Company 

Electric  Utilities 

Investor-Owned: 
Georgia  Power  Company 
Savannah  Electric  and  Power  Company 
The  following  utilities  within  the  State  of 

Georgia  are  iHit  regulated  by  the  Georgia 

Public  Service  Commission; 

Electric  Utilities   ' 

Publicly-0%vned: 

Albany  Water.  Gas  ft  Light  Commission 

Dalton  Water.  Light  ft  Sink 
Rural  Electric  Cooperatives: 


Cobb  Electric  MMubership  Corporation 
Flint  Electric  Membership  Corporation 
GreyStone  PoWer  Electric  Membership 

Corporation 
Jackson  Electric  Membership  Corporatioc. 
North  Georgia  Electric  Membership 

Corporation 
Sawnee  Electric  Membership  Corporation 
Walton  Electric  Membership  Corporation 

State:  Hawaii 

Regulatory  Authority:  Hawaii  PuUic 
Utilities  Conunission. 

Electric  Utilities 

Investor-Owned: 
Hawaii  Electric  Light  Company.  Inc. 
Hawaiian  Electric  Company,  Inc 
Maui  Electric  Company,  Ltd. 

State:  Idaho 

Regulatory  Authority:  Idaho  Public 
Utilities  Commission. 

Gas  Utilities 

I  nvestor-Owned : 
Intermountain  Gas  Company 
Mountain  Fuel  Supply 
Washington  Water  Power  Company 

Electric  Utilities 

Investor-Owned: 
Idaho  Power  Company 
Pacific  Power  and  Light  Company 
Utah  Power  and  Light  Company 
Washington  Water  Power  Company 

State:  Olimus 

Regulatory  Authority:  Illinois  Conunerce 

Commission. 

Gas  Utilities 

Investor-Owned: 
Central  Illinois  Light  Company 
Central  Illinois  Public  Service  Company 
Illinois  Power  Company 
Iowa-Illinois  Gas  and  Electric  Company 
North  Shore  Gas  Company 
Northern  Illinois  Gas  Company 
Panhandle  Eastern  Pipeline  Company 
Peoples  Gas,  Light,  and  Coke  Company 

Electric  Utilities 

Investor-Owned: 

Central  Illinois  Light  Company 

Central  Illinois  Public  Service  Company 

Commonwealth  Edison  Company 

Interstate  Power  Company 

Iowa-Illinois  Gas  and  Electric  Company 

Union  Electric  Company 

The  following  covered  utility  within  the 
State  of  Illinois  is  not  regulated  by  the 
Illinois  Conunerce  Commission: 

Electnc  Utilities 

Publicly-Owned: 
Springfield  Water.  Light  and  Power 
Department 

State:  Indiana 

Regulatory  Authority:  Indiana  Utility 
Regulatory  Gbrcunission. 

Gas  Utilities 

Investor-Owned: 
Indiana  Gas  Company 
Northern  Indiana  Public  Service  Company 


65172  Federal  Register  /  Vol.  58,  No.  237  /  Monday,  December  13,  1993  /  Notices 


Southern  Indiana  Gas  and  Electric 
Company 
Publicly-Owned: 
Citizens  Gas  and  Coke  Utility 

Electric  Utilities 

Investor-Owned: 
Indiana  Michigan  Power  Company 
Indianapolis  Power  and  Light  Company 
Northern  Indiana  Public  Service  Company 
PSI  Energy 

Southern  Indiana  Gas  and  Electric 
Company 

Publicly-Owned: 
Richmond  Power  and  Light 

State:  Iowa 

Regulatory  Authority:  Iowa  Utilities  Board. 
Gas  Utilities 

Investor-Owned: 
Interstate  Power  Company 
Iowa  Electric  Light  and  Power  Company 
Iowa-Illinois  Gas  and  Electric  Company 
Iowa  Southern  Utilities  Company 
Midwest  Gas,  Division  of  Midwest  Power 

Systems,  Inc. 
Peoples  Natiiral  Gas  Company,  Division  of 

Utilicorp  United,  Inc. 
United  Cities  Gas  Company,  Great  River 

Division 

Electric  Utilities 

Investor-Owned: 

Interstate  Power  Company 

Iowa  Electric  Light  and  Power  Company 

Iowa-Illinois  Gas  and  Electric  Company 

Iowa  Southern  Utilities  Company 

Midwest  Power,  Division  of  Midwest 
Power  Systems,  Inc. 

Union  Electric  Company 
Rural  Electric  Cooperatives: 

Linn  County  RECA 

The  Iowa  Utilities  Board  has  service  and 
safety  regulation  over  the  following  utilities: 
Publicly-Owned: 

Muscatine  Power  and  Water 

Omaha  Public  Power  District 

State:  Kansaa 

Regulatory  Authority:  Kansas  State 
Corporation  Commission. 

Gas  Utilities 

Investor-Owned: 
Anadarko  Production  Company 
Arkansas-Louisiana  Gas  Company 
Getty  Gas  Gathering  Inc. 
Greeley  Gas  Company 
KN  Energy,  Incorporated 
KPL  Gas  Service  Company 
Panhandle  Eastern  Pipeline  Company 
Peoples  Natural  Gas  Company,  Division  of 

UtiliCorp  United 
United  Qties  Gas  Company 

Electric  Utilities 

Investor-Owned: 
Empire  District  Electric  Company 
Kansas  Gty  Power  and  Light  Company 
Kansas  Gas  and  Electric  Company 
KPL  Gas  Service  Company 
Southwestern  Public  Service  Company 
West  Plains  Energy,  Division  of  UtiliCorp 
United 

Rural  Electric  Cooperabves: 
Midwest  Energy  Incorporated 


The  following  covered  utility  within  the 
State  of  Kansas  is  not  regulated  by  the  Kansas 
State  Corporation  Commission: 

Electric  Utilities 

Publicly-Owned: 
Kansas  City  Board  of  Public  Utilities 

State:  Kentucky 

Regulatory  Authority:  Kentucky  Public 
Service  Commission. 

Gas  Utilities 

Investor-Owned: 
Columbia  Gas  of  Kentucky,  Inc. 
Louisville  Gas  and  Electric  Company 
Union  Light,  Heat  and  Power  Company 
Western  Kentucky  Gas  Company 

Electric  Utilities 

Investor-Owned: 
Kentucky  Power  Company 
Kentucky  Utilities  Company 
Louisville  Gas  and  Electric  Company 
Union  Light,  Heat  and  Power  Company 

Rural  Electric  Cooperatives: 
Green  River  Electric  Corporation 
Henderson-Union  Rural  Electric 

Cooperative  Corporation 
South  Kentucky  Rural  Electric  Cooperative 
The  following  covered  utilities  within  the 

State  of  Kentucky  are  not  regulated  by  the 

Kentucky  Public  Service  Commission: 

Electric  Utilities 

Bowling  Green  Municipal  Utilities 
Owensboro  Municipal  Utilities 
Paducah  Power  System 
Pennyrile  Rural  Electric  Cooperative 

Corporation 
Warren  Rural  Electric  Cooperative 

Corporation 
West  Kentucky  Rural  Electric  Cooperative 

Corporation 

State:  Louisiana 

Regulatory  Authority:  Louisiana  Public 
Service  Commission. 

Gas  Utilities 

Investor-Owned: 

Arkansas-Louisiana  Gas  Company 

Entex,  Inc. 

Gulf  States  Utilities  Company 

Louisiana  Gas  Service  Company 

Trans  Louisiana  Gas  Company 
Publicly-Owned: 

New  Orleans  Public  Service,  Inc. 

Electric  Utilities 

Investor-Owned: 

Central  Louisiana  Electric  Company 

Gulf  States  Utilities  Company 

Louisiana  Power  and  Light  Company  (West 
Bank) 

Southwestern  Electric  Power  Company 
Rural  Electric  Cooperatives: 

Cajun  Electric  Power  Cooperative 

Dixie  Electric  Membership  Corporation 

Southwest  Louisiana  Electric  Membership 
Corporation 

The  following  covered  utilities  within  the 
State  of  Louisiana  are  not  regulated  by  the 
Louisiana  Public  Service  Commission: 

Electric  Utilities 
Publicly-Owned: 


Lafayette  Utilities  System 

New  Orleans  Public  Service,  Inc. 

State:  Maine 

Regulatory  Authority:  Maine  Public 

Utilities  Commission. 
■<» 

Electric  Utilities 

Investor-Owned: 
Bangor  Hydro-Electric  Company 
Central  Maine  Power  Company 

State:  Maryland 

Regulatory  Authority:  Maryland  Public 
Service  Conmiission. 

Gas  Utilities 

•Investor-Owned: 

Baltimore  Gas  and  Electric  Company 
Washington  Gas  Light  Company 

Electric  Utilities 

Investor-Owned: 

Baltimore  Gas  and  Electric  Company 

Conowingo  Power  Company 

Delmarva  Power  and  Light— Company  of 
Maryland 

Potomac  Edison  Company 

Potomac  Electric  Power  Company 
Rural  Electric  Cooperatives: 

Choptank  Electric  Cooperative,  Inc. 

Southern  Maryland  Electric  Cooperative, 
Inc. 

State:  Massachusetts 

Regulatory  Authority:  Massachusetts 
Department  of  Public  Utilities. 

Gas  Utilities 

Investor-Owned: 
Bay  State  Gas  Company 
Boston  Gas  Company 
Colonial  Gas  Company 
Commonwealth  Gas  Comptany 

Electric  Utilities 

Investor-Owned: 
Boston  Edison  Company 
Cambridge  Electric  Light  Company 
Commonwealth  Electric  Company 
Eastern  Electric  Company 
Western  Massachusetts  Electric  Company 

State:  Michigan 

Regulatory  Authority:  Michigan  Public 
Service  Conunission. 

Gas  Utilities 

Investor-Owned: 
Consumers  Power  Company 
Michigan  Consolidated  Gas  Company 
Michigan  Gas  Company 
Southeastern  Michigan  Gas  Company 
Wisconsin  Public  Service  Corpxiration 

Electric  Utilities 

Investor-Owned: 
Consumers  Power  Company 
Detroit  Edison  Company 
Indiana  and  Michigan  Electric  Company 
Michigan  Power  Company 
Northern  States  Power 
Upper  Peninsula  Power  Company 
Wisconsin  Electric  Power  Comf»any 
Wisconsin  Public  Service  Corporation 
The  following  covered  utilities  within  the 
State  of  Michigan  are  not  regulated  by  the 
Michigan  Public  Service  Commission: 


Gas  Utilities 

Investor-Owned: 
Battle  Creek  Gas  Company 

Electric  UtibtieB 

Publicly-Owned: 
Lansing  Board  of  Water  and  Light 

State:  MinoMoU 

Regulatory  Authority:  Minnesota  Public 
Utility  Commission. 

Gas  Utilities 

Investor-Owned: 
Interstate  Power  Company 
Midwest  Gas,  Division  of  Iowa  Public 

Service  CompMny 
Minnegasco— Division  of  Arkla,  Inc. 
Northern  Minnesota  Utilities — Division  of 

UtiliCorp  United,  Inc. 
Northern  States  Power  Compnny 
Peoples  Natural  Gas  Compiany— Division  of 

UtiliCorp  United.  Inc. 

Electric  Utilities 

Investor-Owned: 
Interstate  Power  Company 
Minnesota  Power  and  Light  Compjany 
Northern  States  Power  Comp>any 
Otter  Tail  Power  Comi>any 

Rural  Electric  Coop>eTative: 
Dakota  Electric  Association 
The  following  covered  utilities  within  the 

State  of  Minnesota  are  not  regulated  by  the 

Minnesota  Public  Utility  Commission: 

Electric  Utilities 

Publicly-Owned: 

Rochester  Department  of  Public  Utilities 
Rural  Electric  CoopwrativeK 

Anoka  Electric  Coop>erative 

State:  Mississippi 

Regulatory  Authority:  Mississip^  Public 
Service  Commission. 

Gas  Utilities 

Investor-Owned: 
Entex.  Inc. 
Mississippi  Valley  Gas  Company 

Electric  Utilities 

Investor-Owned: 
Mississippi  Power  and  Light  Company 
Mississippi  Power  Comp)any 

The  following  covered  utilities  within  the 
State  of  Mississippi  are  not  regulated  by  the 
Mississippi  Public  Service  Commission: 

Electric  Utilities 

Publicly-Owned; 
Tupjelo  Water  &  Light  Department 

Rural  Electric  Cooperatives: 
Alcorn  County  Electric  Power  Association 
Coast  Electric  Power  Association 
4-County  Electric  Power  Association 
Singing  River  Electric  Power  Association 
Southern  Pine  Electric  Power  Association 
Tombigbee  Electric  Power  Association 

State:  MisMui 

Regulatory  Authoritjr:  Missouri  PuWic 
Service  Commission. 

Gas  Utilities 

Investor-Owned: 
Associated  Natural  Gas  Comp«ny 


Gas  Service,  A  Western  Resources 

Comp)any 
Laclede  Gas  Company 
Missouri  Public  Service  Company 
Union  Electic  Company 

Electric  Utilities 

Investor-Owned: 
Citizens  Electric  Corporation 
Empire  District  Electric  Company 
Kansas  City  Power  and  Light  Comjjany 
Missouri  Ptiblic  Service  Company 
St.  JosepA  Light  and  Power  Compwrny 
Union  Electric  Company 
The  following  covered  utilities  within  the 
State  of  Missouri  are  not  regulated  by  the 
Missouri  Public  Service  Commission: 

Gas  Utilities 

Investor-Owned: 

Williams  Natxiral  Gas  Company 
Publicly-Ovmed: 

Springfield  City  Utilities 

Electric  Utilities 
Publicly-Owned: 

Independence  Power  and  Light  Depwrtment 

Springfield  City  Utilities 

State:  Montana 

Regulator>'  Authority:  Montana  Public 
Service  Commission. 

Gas  Utilities 

Investor-Owned: 

Montana-Dakota  Utilities  Compjany 
Montana  Power  Company 

Electric  Utilities 

Investor-Owned: 
Black  Hills  Power  and  Light  Comp>any 
Montana-Dakota  Utilities  Company 
Montana  Power  Company 
Pacific  Power  and  Light  Comp)any 
Washington  Water  Power  Company 

State:  Nebraska 

Regulatory  Authority— Nebraska  Public 
Service  Commission. 

The  Commission  does  not  regulate  the 
rates  and  service  of  the  gas  and  electric 
utilities  of  the  State  of  Nebraska. 

The  following  covered  utilities  within  the 
State  of  Nebraska  are  not  regulated  by  the 
Nebraska  Public  Service  Commission: 

Gas  Utilities 

Investor-Owned: 
Gas  Service  Company 
Midwest  Gas,  Division  of  Iowa  Public 

Service  Company 
Minnegasco— Division  of  Arkla,  Inc. 
Northwestern  Public  Service  Company 
Peoples  Natural  Gas  Company,  Division  of 

Utilicorp  United.  Inc. 

Electric  Utilities 

Publicly-Owned: 

Lincoln  Electric  System 

Nebraska  Public  Power  District 

Omaha  Public  Power  District 

The  governing  body  of  each  Nebraska 
municipality  exercises  ratemaking 
jurisdiction  over  gas  utility  rates,  operations, 
and  services  provided  by  a  gas  utility  within 
its  city  M  town  limits.  These  municipwl 
authorities  would  be  State  agencies  as 


defined  by  PURPA,  and  thus  have 
responsibilities  under  PURPA  identical  to 
those  of  the  State  regulatory  authority. 
Publicly-Owned: 
Metropolitan  Utilities  District  of  Omaha 

State:  Nevada 

Regulatory  Authority:  Nevada  Public 
Service  Commission. 

Gas  Utilities 

Investor-Owned: 
Southwest  Gas  Corporation 

Electric  Utilities 

Investor-Owned: 
Idaho  Power  Company 
Nevada  Power  Company 
Sierra  Pacific  Power  Company 

State:  New  Hanqtshir* 

Regulatory  Authority:  New  Hampjshire 
Public  Utilities  Commissioa 

Gas  Utilities 

Investor-Owned: 
EnergyNorth  Natural  Gas,  Inc. 

Electric  Utilities 

'  Investor-Owned: 

Granite  State  Electric  Company 
Public  Service  Comp>any  of  New 
Hampshire 
Rural  Electric  Cooperatives: 
New  Hampshire  Electric  Coop)erative.  Inc. 

State:  New  lersey 

Regulatory  Authority:  New  Jersey  Board  of 
Public  Utilities. 

Gas  Utilities 

Investor-Owned: 
Elizabetbtown  Gas  Company 
New  Jersey  Natxu^l  Gas  Company 
Public  Service  Electric  and  Gas  Company 
South  Jersey  Gas  Company 

Electric  Utilities 

Investor-Owned: 
Atlantic  City  Electric  Company 
Jersey  Central  Power  and  Light  Company 
Public  Service  Electric  and  Gas  Company 
Rockland  Electric  Company 

State:  New  Mexico 

Regulatory  Authority:  New  Mexico  Public 
Service  Commission. 

Gas  Utilities 

Investor-Owned: 
Gas  Company  of  New  Mexico 

Electric  Utilities 

Investor-Owned: 
El  Paso  Electric  Company 
Public  Service  Company  of  New  Mexico 
Southwestern  Public  Service  Company 
Texas-New  Mexico  Power  Company 

Rural  Electric  Cooperatives: 
Duncan  Valley  Electric  Cooperative,  Inc. 
Lea  County  Electric  Cooperative.  Inc. 

State:  New  York 

R^ulatory  Authority:  New  York  Public 
Service  Commission. 

Gas  Utilities 
Investor-Owned: 
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Brooklyn  Union  Gas  Company 
Central  Hudson  Gas  and  Electric 

Corporation 
Consolidated  Edison  Company  of  New 

YoA 
Long  Island  Lighting  Company 
National  Fuel  Gas  Distribution  Corporation 
New  York  SUte  Electric  and  Gas 

Corporation 
Niagara  Mohawk  Power  Corporation 
Orange  and  Rockland  Utilities 
Rochester  Gas  and  Electric  Corporation 

Electric  Utilities 

Investor-Owned: 
Central  Hudson  Gas  and  Electric 

Corporation 
Consolidated  Edison  Company  of  New 

York 
Long  Island  Lighting  Company 
New  York  State  Electric  and  Gas 

Corporation 
Niagara  Mohawk  Power  Corporation 
Orange  and  Rockland  Utilities 
Rochester  Gas  and  Electric  Corporation 
The  following  covered  utility  within  the 
State  of  New  York  is  not  regulated  by  the 
New  York  Public  Service  Commission; 

Electric  Utilities 

Publicly-Owned: 
Power  Authority  of  New  York 

State:  North  Carolina 

Regulatory  Authority:  North  Carolina 
Utilities  Commission. 

Gas  Utilities 

Investor-Owned: 
North  Carolina  Natural  Gas  Corporation 
Piedmont  Natural  Gas  Company 
Public  Service  Company  of  North  Carolina, 
Inc. 

Electric  Utilities 

Investor-Owned: 
Carolina  Power  and  Light  Company 
Duke  Power  Company 
Nantahala  Power  ft  Light  Company 
Virginia  Electric  and  Power  Company 
The  following  covered  utilities  within  the 
State  of  North  Carolina  are  not  regiilated  by 
the  North  Carolina  Utilities  Commission: 

Electric  Utilities 

Publicly-Owned: 

Fayetteville  Public  Works  Commission 

Greenville  Utilities  Commission 

High  Point  Electric  Utility  Department 

Rocky  Mount  Public  Utilities 

Wilson  Utilities  Department 
Rural  Electric  Cooperatives: 

Blue  Ridge  Electric  Membership 
Corporation 

Rutherford  Electric  Membership 
Corporation 

State:  North  DakoU 

Regulatory  Authority:  North  Dakota  Public 
Service  Conmiission. 

Gas  Utilities 

Investor-Owned : 
Montana  Dakota  Utilities  Company 
Northern  States  Power  Company 

Electric  Utilities 
Investor-Owned: 


Montana  Dakota  Utilities  Company 
Northern  States  Power  Company 
Otter  Tail  Power  Company 

State:  Ohio 

Regulatory  Authority:  Ohio  Public  Utilities 
Commission. 

Gas  Utilities 

Investor-Owned: 
Qncinnati  Gas  and  Electric  Company 
Columbia  Gas  of  Ohio,  Inc. 
Etayton  Power  and  Li^t  Company 
East  Ohio  Gas  Company 
National  Gas  and  Oil  Company 
West  Ohio  Gas  Company 

Electric  Utilities 

Investor-Owned: 

Cincinnati  Gas  and  Electric  Company 

Qeveland  Electric  Illuminating  Company 

Columbus  and  Southern  Ohio  Electric 
Company 

Dayton  Power  and  Light  Company 

Monongahela  Power  Company 

Ohio  Edison  Company 

Ohio  Power  Company 

Toledo  Edison  Company 

The  following  covered  utilities  within  the 
State  of  Ohio  are  not  regulated  by  the  Ohio 
Public  Utilities  Commission: 

Electric  Utilities 

Publicly-Owned: 

Cleveland  Division  of  Light  and  Power 
Rural  Electric  Cooperative: 

South  Central  Power  Company 

SUte:  Oklahoma 

Regulatory  Authority:  Oklahoma 
Corporation  Commission. 

Gas  Utilities 

Investor-Owned: 

Arkansas-Louisiana  Gas  Company 

Arkansas-Oklahoma  Gas  Corporation 

KPL  Gas  Service  Company 
.  Oklahoma  Natural  Gas  Company 

Southern  Union  Gas  Company 

Electric  Utilities 

Investor-Owned: 
Empire  District  Electric  Company 
Oklahoma  Gas  and  Electric  Company 
Public  Service  Company  of  Oklahoma 
Southwestern  Public  SOTvice  Company 

Rural  Electric  Cooperative: 
Cotton  Electric  Cooperative 

State:  Oregon 

Regulatory  Authority:  Public  Utility 
Commission  of  Oregon. 

Gas  Utilities 

Investor-Owned: 
Cascade  Natural  Gas  Corporation 
Northwest  Natural  Gas  Company 
Washington  Water  Power  Company 

Electric  Utilities 

Investor-Owned: 
Idaho  Power  Company 
Pacific  Power  and  Lig^t  Company 
Portland  General  Electric  Company 
The  following  covered  utilities  within  the 
State  of  Oregon  are  not  regulated  by  the 
Public  Utility  Commission  of  Oregon: 


Electric  Utilities 

Publicly-Owned: 
Central  Lincoln  People's  Utility  District    - 
Qatskanie  People's  Utility  District 
Eugene  Water  and  Electric  Board 
Spring^eld  Utility  Board 

Rural  ElWtric  Cooperatives: 
Oregon  Trail  Electric 
Umatilla  Electric  Cooperative  Association 

State:  Pennsylvania 

Regulatory  Authority:  Pennsylvania  Public 
Utility  Commission. 

Gas  Utilities 

Investor-Owned: 

Carnegie  Natural  Gas  Company 
'    Columbia  Gas  of  Pennsylvania,  Inc. 

Equitable  Gas  Company 

National  Fuel  Gas  Distribution  Corporation 

North  Penn  Gas  Company 

Pennsylvania  Gas  and  Water  Company 

Peoples  Natviral  Gas  Company 

Philadelphia  Electric  Company 

T.W.  Phillips  Gas  and  Oil  Company 

UGI  Corporation 

Electric  Utilities 

Investor-Owned: 
Duquesne  Light  Company 
Metropolitan  Edison  Company 
Pennsylvania  Electric  Company 
Pennsylvania  Power  Company 
Pennsylvania  Power  and  Light  Company 
Philadelphia  Electric  Company 
UGI — Luzerne  Electric  Company 
West  Penn  Power  Company 
The  following  covered  utility  within  the 
State  of  Pennsylvania  is  not  regulated  by  the 
Pennsylvania  Public  Utility  Conunission: 

Gas  Utilities 

Publicly-Owned: 
Philadelphia  Gas  Works 

State:  Puerto  Rico 

Regulatory  Authority:  Puerto  Rico  Public 
Service  Commission. 

The  following  covered  utility  within 
Puerto  Rico  is  not  regulated  by  the  Puerto 
Rico  Public  Service  Commission: 

Electric  Utilities 

Publicly-Owned: 
Puerto  Rico  Electric  Power  Authority 

State:  Rhode  Island 

Regulatory  Authority:  Rhode  Island  Public 
Utilities  Commission. 

Gas  Utilities 

Investor-Owned: 
Providence  Gas  Company 

Electric  Utilities 

Investor-Owned: 
Blackstone  Valley  Electric  Company 
Narragansett  Electric  Company 

State:  South  Carolina 

Regulatory  Authority:  South  Carolina 
Public  Service  Conmiission. 

Gas  Utilities 

Investor-Owned: 
Carolina  Pipeline  Company 
Piedmont  Natiual  Gas  Company 


Federal  Register  /  Vol.  58.  No.  237  /  Monday,  December  13,  1993  /  Notices 


65175 


South  Carolina  Electric  and  Gas  Company 
Electric  Utilities 

Investor-Owned; 

Carolina  Power  and  Light  Company 

Duke  Power  Company 

South  Carolina  Electric  and  Gas  Company 

The  fijUowing  covered  utilities  within  the 
State  of  South  Carolina  are  not  regulated  by 
the  South  Carolina  Public  Service 
Commission: 

Electric  Utilities 

Publicly-Owned: 

South  Carolina  Public  Service  Authority 
Rural  Electric  Cooperatives: 

Berkeley  Electric  Cooperatives,  Inc. 

Palmetto  Electric  Cooperatives,  Inc. 

State:  South  Dakota 

Regulatory  Authority:  South  Dakota  Public 
Utilities  Commission. 

Gas  Utilities 

Investor-Owned: 
Midwest  Gas,  Division  of  Iowa  Public 

Service  Company 
Minnegasco,  Inc. 

Montana-Dakota  Utilities  Company 
Northwestern  Public  Service  Company 

Electric  Utilities 

Investoi^Owned: 
Black  Hills  Power  and  Light  Company 
IPS  Electric,  Division  of  Iowa  Public 

Service  Company 
Montana-Dakota  Utilities  Company 
Northern  States  Power  Company 
Northwestern  Public  Service  Company 
The  following  covered  utility  within  the 
State  of  South  Dakota  is  not  regulated  by  the 
South  Dakota  Public  Service  Commission: 

Electric  Utilities 

Publicly-Owned: 
Nebraska  Public  Power  District 

State:  Tennessee 

Regulatory  Authority:  Tennessee  Public 
Service  Commission. 

Gas  Utilities 

Investor-Owned: 
Chattanooga  Gas  Company 
Nashville  Gas  Company 

Electric  Utilities 

Investor-Owned; 

Kingsport  Power  Company 

The  following  covefed  utilities  within  the 
State  of  Tennessee  are  not  regulated  by  the 
Tennessee  Public  Service  Commission. 

Gas  Utilities 

Publicly-Owned: 
Memphis  Light,  Gas  and  Water  Division 

Electric  Utilities 

Publicly-Owned: 
Bristol  Tennessee  Electric  Systen» 
Chattanooga  Electric  Power  Board 
Clarksville  Department  of  Electricity 
Cleveland  Utilities 
Greeneville  Light  and  Power  System 
Jackson  Utility  Division — Electric 

Department 
lohnson  City  Power  Board 


Knoxville  Utilities  Board 
Lenoir  City  Utilities  Board 
Memphis  Light,  Gas  and  Water  Division 
Murfreesboro  Electric  Department 
Nashville  Electric  Service 
Sevier  County  Electric  System 
Rural  Electric  Cooperatives: 
Appalachian  Electric  Cooperative 
Cumberland  Electric  Membership 

Corporation 
Duck  River  Electric  Membership 

Cooperative 
Gibson  County  Electric  Membership 

Corporation 
Meriwether  Lewis  Electric  Cooperative 
Middle  Tennessee  Electric  Membership 

Corporation 
Southwest  Tennessee  Electric  Membership 

Corporation 
Tri-County  Electric  Membership 

Corporation 
Upper  Cumberland  Electric  Membership 

Corporation 
Volunteer  Electric  Cooperative 

State:  Tennessee 

Regulatory  Authority:  Tennessee  Valley 
Authority. 

Electric  Utilities 

Publicly-Owned: 
Athens  Utilities 

Bowling  Green  Municipal  Utilities 
Bristol  Tennessee  Electric  System 
Chattanooga  Electric  Power  Board 
Clarksville  Department  of  Electricity 
Cleveland  Utilities 
Clinton  Utilities  Board 
Decatur  Electric  Department   . 
Dickson  Electric  Department 
Dyersburg  Electric  System 
Florence  Electric  Department 
Greeneville  Light  and  Power  System 
Huntsville  Utilities 
Jackson  Utility  Division — Electric 

Department 
Johnson  City  Power  Board 
Knoxville  Utilities  Board 
Lenoir  City  Utilities  Board 
Memphis  Light.  Gas  and  Water  Division 
Morristown  Power  System 
Murfreesboro  Electric  Department 
Nashville  Electric  Service 
Paducah  Power  System 
Sevier  County  Electric  System 
Tupelo  Water  and  Light  Department 
Rural  Electric  Cooperatives:        ■   " 
Alcorn  County  Electric  Company 

Association 
Appalachian  Electric  Cooperative 
Cullman  Electric  Cooperative 
Cumberland  Electric  Membership 

Corporation 
Duck  River  Electric  Membership 

Corporation 
4-County  Electric  Power  Association 
Gibson  County  Electric  Membership 

Corporation 
Holston  Electric  Cooperative 
Joe  Wheeler  Electric  Membership 

Corporation 
Meriwether  Lewis  Electric  Cooperative 
Middle  Tennessee  Electric  Membership 

Corporation 
North  Georgia  Electric  Membership 

Corporation 


Pennyrile  Rural  Electric  Cooperative 

Corporation 
Sequachee  ValleyClectric  Cooperative 
Southwest  Tennessee  Electric  Membership 

Corporation 
Tombigbee  Electric  Power  Association 
Tri-County  Electric  Membership 

Corporation 
Upper  Cumberland  Electric  Membership 

Corporation 
Volunteer  Electric  Cooperative 
Warren  Rural  Electric  Cooperative 

CorjMjration 
West  Kentucky  Rural  Electric  Cooperative 

Corporation 

State:  Texas 

Regulatory  Authority:  Texas  Public  Utility 
Commission. 

Electric  Utilities 

Investor-Owned: 

Central  Power  and  Light  Company 

El  Paso  Electric  Company 

Gulf  States  Utilities  Company 

Houston  Lighting  and  Power  Company 

Southwestern  Electric  Power  Company 

Southwestern  Electric  Service  Company 

Southwestern  Public  Service  Company 
•  Texas-New  Mexico  Power  Company 

TU  Electric 

West  Texas  Utilities  Company 
Publicly-Owned: 

Lower  Colorado  River  Authority 
Rural  Electric  Cooperatives: 

Bluebonnet  Electric  Cooperative,  Inc. 

Cap  Rock  Electric  Cooperative,  Inc. 

Guadalupe  Valley  Electric  Cooperative, 
Inc. 

Pedemales  Electric  Cooperative,  Inc. 

Sam  Houston  Electric  Cooperative,  Inc. 

Tri-County  Electric  Cooperative,  Inc. 

The  governing  body  of  each  Texas 
municipality  exercises  exclusive  original 
jurisdiction  over  electric  utility  rates, 
operations,  and  services  provided  by  an 
electric  utility  (whether  privately  owned  or 
publicly  owned)  within  its  city  or  town 
limits,  unless  the  municipality  has 
surrendered  this  jurisdiction  to  the  Texas 
Public  Utility  Commission.  The  Commission 
hears  de  novo  appeals  from  the  decision  of 
such  municipalities.  These  municipal 
authorities  would  be  State  agencies  as 
defined  by  PURPA  and,  thus,  have 
responsibilities  under  PURPA  identical  to 
those  of  a  State  regulatory  authority. 

The  municipally  owned  utilities  listed 
below  are  not  under  the  commission's 
original  ratemaking  jurisdiction: 

Electnc  Utilities 

Publicly-Owned: 
Austin  Electric  Department 
Brownsville  PUB 
Bryan,  City  of 

Garland  Electric  Department 
Lubbock  Power  and  Light 
San  Antonio  City  Public  Service  Board 

State:  Texas 

Regulatory  Amthority:  Railroad 
Commission  of  Texas. 

Gas  Utilities 

Investor-Owned: 
Atmos  Energy  Corporation 
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Entex,  Inc. 

LoQfl  Star  Gas  Company,  a  division  of 
ENSERCH  Corporation 

Sotttbam  iJnion  Company 

The  governing  body  of  each  Texas 
municipality  exercisas  exclusive  original 
ratemaking  jurisdiction  over  gas  utility  rates, 
opterations.  and  services  provided  by  a  gas 
utility  within  its  city  or  town  limits  subject 
to  appellate  review  by  the  Railroad 
Commission  of  Texas.  These  municipml 
authorities  would  be  State  agencies  as 
defined  by  PURPA  and,  thus,  have 
responsibilities  under  PURPA  identical  to 
those  of  a  State  regulatory  authority. 

The  following  covered  utilities  within  the 
State  of  Texas  are  not  regulated  by  the 
Railroad  Commission  of  Texas.  (The  Railroad 
Commission's  appellate  authority  does  not 
extend  to  municipally  owned  gas  utilities). 

Gas  Utilities 

Publicly-Owned: 
City  Public  Service  Board  (San  Antonio) 

State:  Utah 

ReguIatOTy  Authority:  Utah  Pubhc  Service 
Commission. 

Gas  Utilities 

Investor-Owned'. 
Mountain  Puel  Supply  Company 

Electric  Utilities 

Invesfdr^Owned: 

Utah  Power  and  Light  Company 
Rural  Electric  Cooperatives: 

Moon  Lake  Electric  Association 

State:  Vermont 

Regulatory  Authority:  Vermont  Public 
Service  Board. 

Electric  Utilities 

Investor-Owned: 
Central  Vermont  Public  Service 

Corporation 
Green  Mountain  Power  Corporation 
Public  Service  Company  of  New 

Hampshire 

StatK  Viiginia 

Regulatory  Authority:  Virginia  State 
Corporatior.  Conmiission. 

Gas  Utilities 

In  vestor-0«med : 
Commonweelth  Gas  Services,  Inc. 
Virginia  Natural  Gas 
Washington  Gas  Light  Company 

Electric  Utilities 

Investor-Owned: 
Appalachian  Power  Company 
Delmarva  Power  and  Light  Company 
Kentucky  Utilities  Company 
Potomac  Edison  Company 
Virginia  Electric  and  Power  Company 

Rural  Electric  Cooperatives: 
Northern  Virginia  Electric  Cooperative 
Rappahannock  Electric  Cooperative 
The  following  covered  utilities  within  the 

State  of  Virginia  are  not  regulated  by  the 

Virginia  State  Corporation  Commission: 

Gas  UtiliUes 
Publicly-Owned: 


City  of  Richmond,  Virginia.  Department  of 
Public  Utilities 

Electric  Utilities 

Publicly-Owned: 
Danville  Water,  Gas  li  Electric 

State:  Washingtoa 

Regulatory  Authority:  Washington  Utilities 
and  Transportation  Commission. 

Gas  Utilities 

Investor-Owned: 
Cascade  Natural  Gas  Corporation 
Northwest  Natxiral  Gas  Company 
Washington  Natural  Gas  Company 
Washington  Water  Power  Company 

Electric  Utilities 

Investor-Owned: 
Pacific  Power  li  Light  Company 
Puget  Sound  Power  k  Light  Company 
Washington  Water  Power  Company 
The  following  covered  utilities  within  the 

State  of  Washington  are  not  regxilated  by  the 

Washington  Utilities  and  Transportation 

Commission: 

Electric  Utilities 

Publicly-Owned; 
Port  Angeles  Light  and  Water  Department 
Pi<.blic  Utility  District  No.  1  of  Benton 

County 
Public  Utility  District  No.  1  of  Chelan 

County 
Public  Utility  District  Na  1  of  dark 

County 
Public  Utility  District  No.  1  of  Cowhtz 

Coimty 
Public  Utility  District  No.  1  of  Douglas 

County 
Public  Utility  District  No.  1  of  Franklin 

County 
Public  Utility  District  Na.l  of  Grays 

County 
Public  Utility  District  No.  1  of  Lewis 

County 
Public  Utility  District  No.  1  of  Snohomish 

County 
Public  Utility  District  No.  2  of  Grant 

County 
Richland  Energy  Service  Department 
Seattle  Qty  Light  Department 
Tacoma  Public  UtiliUea— Light  Division 

SUte:  West  Virginia 

R^ulatory  Authority:  West  Virginia  Public 
Service  Commission. 

Gas  Utilities 

Investor-Owned:  '"^ 

Equitable  Gas  Company 
Hope  Gas  Incorporated 
Mountaineer  Gas  Company 

Electric  Utilities 

Investor-Owned; 
Appalachian  Power  Company 
Monongahela  Power  Company 
Potomac  Edison  Company 
Wheeling  Electric  Company 

State:  Wisconsin 

Regulatory  Authority:  Wisconsin  Public 
Service  Commission. 

Gas  Utilities 
Investor-Owned: 


Madison  Gas  and  Electric  Company 
Northern  States  Power  Company 
Wisconsin  Fuel  and  Light  Company 
Wisconsin  Gas  Company 
Wisconsin  Natural  Gas  Ccmpany 
Wisconsin  Power  and  Light  Company 
WiscMsin  Public  Service  Corporation 

Electric  Utilities 

Investor-Owned: 
Madison  Gas  and  Electric  Company 
Northern  States  Power  Compmny 
Wisconsin  Electric  Power  Company 
Wisconsin  Power  and  Light  Company 
Wisconsin  Public  Service  Corporation 

Publicly-Owned: 
City  of  Kaukauna  Eiadric  and  Water 

Department 
City  of  Menasha  Electric  and  Water 
Utilities 

State:  Wyoming 

Regulatory  Authority:  Wyoming  Public 
Service  Commission. 

Gas  Utilities 

Investor-Owned: 
Cheyenne  Light.  Fuel  and  Power  Company 
Kansas-Nebraska  Natural  Gas  Company 
Montana-Dakota  Utilities  Company 
Mountain  Fuel  Supply  Company 

Electric  Utilities 

Investor-Owned: 
Black  Hills  Power  and  Light  Company 
Cheyenne  Light.  Fuel  and  Power  Company 
Montana-Dakota  Utilities  Company 
Pacific  Power  and  Light  Company 
Utah  Power  and  Light  Company 

Rural  Electric  Cooperative: 
Tri-County  Electric  Association,  Inc. 

Appendix  B 

Electric  Utilities 

All  utilities  listed  below  had  electric 
energy  sales,  for  purposes  other  than  resale, 
in  excess  of  500  million  kilowatt  hours  in 
any  year  from  197&-1992.  The  utilities  listed 
more  than  once  have  sales  in  more  than  one 
State,  and  those  States  are  indicated  by 
abbreviations  in  parentheses. 
Investor-Owned: 
Alabama  Power  Company 
Appalachian  Power  Company  (VA) 
Appalachian  Power  Company  (WV) 
Arizona  Public  Service  Company 
Arkansas  Power  ft  Light  Company 
Atlantic  City  Electric  Company 
Baltimore  Gas  ft  Electric  Company 
Bangor  Hydro-Electric  Company 
Black  Hills  Power  ft  Ught  Company  (MT) 
Black  Hills  Power  ft  Light  Company  (SD) 
Black  Hills  Power  ft  Light  Company  (WY) 
Blackstone  Valley  Electric  Company 
Boston  Edison  Company 
Cambridge  Electric  Light  Company 
Carolma  Power  ft  Light  Company  (NC) 
Carolina  Power  ft  Light  Company  (SC) 
Ceittral  Hudson  Gas  ft  Electric  Corporation 
Central  Illinois  Light  Company 
Central  Illinois  Public  Service  Company 
Central  Louisiana  Electric  Company 
Central  Maine  Power  Company 
Central  Power  ft  Light  Company 
Central  Vermont  Public  Service 
Corporation 
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Cheyenne  Light,  Fuel  and  Power  Company 
Cincinnati  Gas  ft  Electric  Company 
Citizens  Electric  Corporation 
Gtizens  Utilities  Company  (AZ) 
Qeveland  Electric  Illuminating  Company 
Columbus  and  Southern  Ohio  Electric 

Company 
Commonwealth  Edison  Company 
Commonwealth  Electric  Company 
Connecticut  Light  ft  Power  Company 
Conowingo  Power  Comftany 
Consolidated  Edison  Company  of  New 

York 
Consumers  Power  Company 
Dayton  Power  ft  Light  Company 
Delmarva  Power  ft  Light  Company  (DE) 
Dehnarva  Power  ft  Light  Company  (VA) 
Delmarva  Power  ft  Light  Company  of 

Maryland 
Detroit  Edison  Company 
Duke  Power  Company  (NC) 
Duke  Power  Company  (SC) 
Duquesne  Light  Company 
Eastern  Electric  Company 
El  Paso  Electric  Company  (NM)" 
El  Paso  Electric  Company  (TX) 
Empire  District  Electric  Company  (AR) 
Empire  District  Electric  Company  (KS) 
Empire  District  Electric  Company  (MO) 
Empire  District  Electric  Company  (OK) 
Florida  Power  Corporation 
Florida  Power  ft  Light  Company 
Georgia  Power  Company 
Granite  State  Electric  Company 
Green  Mountain  Power  Corporation 
Gulf  Power  Company 
Gulf  States  Utilities  Company  (LA) 
Gulf  States  Utilities  Company  (TX) 
Hawaii  Electric  Light  Company,  Inc. 
Hawaiian  Electric  Company,  Inc. 
Houston  Lighting  and  Power  Company 
Idaho  Power  Company  (ID) 
Idaho  Power  Company  (NV) 
Idaho  Power  Company  (OR) 
Illinois  Power  Company 
Indiana  Michigan  Power  Company  (IN) 
Indiana  Michigan  Power  Company  (MI) 
Indianapolis  Power  ft  Light  Company 
Interstate  Power  Company  (lA) 
Interstate  Power  Company  (IL) 
Interstate  Power  Company  (MN) 
Iowa  Electric  Light  ft  Power  Company 
Iowa-Illinois  Gas  ft  Electric  Company  (lA) 
Iowa-Illinois  Gas  ft  Electric  Company  (IL) 
Iowa  Southern  Utilities  Company 
IPS  Electric,  Division  of  Iowa  Public 

Service  Co.  (SD) 
Jersey  Central  Power  ft  Light  Company 
Kansas  City  Power  ft  Light  Company  (KS) 
Kansas  Qty  Power  ft  Light  Company  (MO) 
Kansas  Gas  ft  Electric  Company 
Kentucky  Power  Company 
Kentucky  Utilities  Company  (KY) 
Kentucky  Utilities  Company  (VA) 
Kingsport  Power  Company 
KPL  Gas  Service  (KS) 
Long  Island  Lighting  Company 
Louisiana  Power  ft  Light  Company 
Louisville  Gas  ft  Electric  Company 
Madison  Gas  ft  Electric  Company 
Massachusetts  Electric  Company 
Maui  Electric  Company,  Ltd. 
Metropolitan  Edison  Company 
Michigan  Power  Company 
Midwest  Power.  Division  of  Midwest 

Power  Systems,  Inc.  (lA) 


Minnesota  Power  ft  Light  Company 
Mississippi  Power  Company 
Mississippi  Power  ft  Light  Company 
Missouri  Public  Service  Company 
Monongahela  Power  Company  (OH) 
Monongahela  Power  Company  (WV) 
Montana-Dakota  Utilities  Company  (MT) 
Montana-Dakota  Utilities  Company  (ND) 
Montana-Dakota  Utilities  Company  (SD) 
Montana-Dakota  Utilities  Company  (WY) 
Montana  Power  Company 
Nantahala  Power  ft  Light  Company 
Narragansett  Electric  Company 
Nevada  Power  Company 
New  Orleans  Public  Service,  Inc. 
New  York  State  Electric  ft  Gas  Corporation 
Niagara  Mohawk  Power  Company 
Northern  Indiana  Public  Service  Company 
Northern  States  Power  Company  (MI) 
Northern  States  Power  Company  (MN) 
Northern  States  Power  Company  (ND) 
Northern  States  Power  Company  (SD) 
Northern  States  Power  Company  (WI) 
Northwestern  Public  Service  Company 
Ohio  Edison  Company 
Ohio  Power  Company 
Oklahoma  Gas  ft  Electric  Company  (AR) 
Oklahoma  Gas  ft  Electric  Company  (OK) 
Orange  ft  Rockland  Utilities 
Otter  Tail  Power  Company  (MN) 
Otter  Tail  Power  Company  (ND) 
Pacific  Gas  ft  Electric  Company 
Pacific  Power  ft  Light  Company  (CA) 
Pacific  Power  ft  Light  Company  (ID) 
Pacific  Power  ft  Light  Company  (MT) 
Pacific  Power  ft  Light  Company  (OR) 
Pacific  Power  ft  Light  Company  (WA) 
Pacific  Power  ft  Light  Company  (WY) 
Pennsylvania  Electric  Company 
Peimsylvania  Power  ft  Light  Company 
Pennsylvania  Power  Company 
Philadelphia  Electric  Company 
Portland  General  Electric  Company 
Potomac  Edison  Company  (MD) 
Potomac  Edison  Company  (VA) 
Potomac  Edison  Company  (WV) 
Potomac  Electric  Power  Company  (DC) 
Potomac  Electric  Power  Company  (MD) 
PSI  Energy  (IN) 

Public  Service  Company  of  Colorado 
Public  Service  Company  of  New 

Hampshire  (NH) 
Public  Service  Company  of  New 

Hampshire  (VT) 
Public  Service  Company  of  New  Mexico 
Public  Service  Company  of  Oklahoma 
Public  Service  Electric  and  Gas  Company 
Puget  Sound  Power  ft  Light  Company 
Rochester  Gas  ft  Electric  Corporation 
Rockland  Electric  Company 
St.  Joseph  Light  ft  Power  Company 
San  Diego  Gas  ft  Electric  Company 
Savannah  Electric  ft  Power  Company 
Sierra  Pacific  Power  Company  (CA) 
Sierra  Pacific  Power  Company  (NV) 
South  Carolina  Electric  ft  Gas  Company 
Southern  California  Edison  Company 
Southern  Indiana  Gas  ft  Electric  Company 
Southwestern  Electric  Power  Company 

(AR) 
Southwestern  Electric  Power  Company 

(LA) 
Southwestern  Electric  Power  Company 

(TX) 
Southwestern  Electric  Service  Company 
Southwestern  Public  Service  Company 

(KS) 


Southwestern  Public  Service  Company 

(NM) 
Southwestern  Public  Service  Company 

(OK) 
Southwestern  Public  Service  Company 

(TX) 
Tampa  Electric  Company 
Texas-New  Mexico  Power  Company 
Toledo  Edison  Company 
TU  Electnc 

Tucson  Electric  Power  Company 
UGI-Luzeme  Electric  Division 
Union  Electric  Company  (LA) 
Union  Electric  Company  (IL) 
Union  Electric  Company  (MO) 
Union  Light,  Heat  ft  Power  Company 
United  Illuminating  Company 
Upper  Peninsula  Power  Company 
Utah  Power  ft  Light  Company  (ID) 
Utah  Power  ft  Light  Company  (UT) 
Utah  Power  ft  Light  Company  (WY) 
Virginia  Electric  ft  Power  Company  (NC) 
Virginia  Electric  ft  Power  Company  (VA) 
Washington  Water  Power  Company  (ID) 
Washington  Water  Power  Company  (MT) 
Washington  Water  Power  Company  (WA) 
West  Penn  Power  Company 
West  Plains  Energy  (CO) 
West  Texas  Utilities  Company 
Western  Massachusetts  Electric  Company 
West  Plains  Energy,  Division  of  UtiliCorp 

United  (KS) 
Wheeling  Electric  Company 
Wisconsin  Electric  Power  Company  (Ml) 
Wisconsin  Electric  Power  Company  (Wl) 
Wisconsin  Power  ft  Light  Company 
Wisconsin  Public  Service  Corporation  (MI) 
Wisconsin  Public  Service  Corporation  (WI) 
Publicly-Owned: 
Albany  Water,  Gas  ft  Light  Commission 

(GA) 
Anaheim  Public  Utilities  Department  (CA) 
Anchorage  Municipal  Light  ft  Power 

Department  (AK) 
Athens  Utilities  (AL) 
Austin  Electric  Department  (TX) 
Bowling  Green  Municipal  Utilities  (KY) 
Bristol  Teimessee  Electric  System  (TN) 
Brownsville  Public  Utility  Board  (TX) 
Bryan,  City  of  (TX) 

Burbank  Public  Service  Department  (CA) 
Central  Lincqln  People's  Utility  District 

(OR) 
Chattanooga  Electric  Power  Board  (TN) 
Qty  of  Kaukauna  Electric  and  Water 

Department  (WI) 
City  of  Menasha  Electric  and  Water 

Utilities  (WI) 
Clarksville  Department  of  Electricity  (TN| 
Clatskanie  People's  Utility  District  (OR) 
Cleveland  Division  of  Light  ft  Power  (OH) 
Cleveland  Utilities  (TN) 
Clinton  Utilities  Board  (TN) 
Colorado  Springs  Department  of  Public 

Utilities  (CO) 
Dalton  Water,  Light  ft  Sink  (CA) 
Danville  Water.  Gas  ft  Electric  (VA) 
Decatur  Electric  Department  (AL) 
Dickson  Electric  Department  (TN) 
Dothan  Electric  Department  (AL) 
Dyersburg  Electric  System  (TN) 
Eugene  Water  ft  Electric  Board  (OR) 
Fayetteville  Public  Works  Commission 

(NO 
Florence  Electric  Department  (AL) 
Gainesville  Regional  Utilities  (FL) 
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Gvland  Electric  Department  (TX) 
Glandale  Public  Servics  Depcolment  (CA) 
Greeneville  Light  &  Power  System  (TN) 
Greenville  Utilities  Commission  (MZ!) 
Groton  Public  Utilities  (CT) 
High  Point  Electric  Utility  Dept  (NQ 
Huntsville  Utilities  (AL) 
Imperial  Irrigation  District  (CA) 
Independence  Power  k  Light  Department 

(MO) 
facksoD  Utility  Division-Electric 

Department  (TN) 
Jacksonville  Electric  Authority  (FL) 
Johnson  City  Po»ver  Board  (TN) 
Jonesboro  Water  ft  Li^t  (AR) 
Kansas  City  Board  of  Public  Utilities  (KS) 
Kissimmee  Utility  Authority  (FL) 
Knoxville  Utilities  Board  fJN) 
Lafeyette  Utilities  System  (LA) 
Lakeland  Department  of  Electric  and  Water 

(FL) 
Lansing  Board  of  Water  It  Light  (MI) 
Lenoir  Gty  Utilities  Board  (TN) 
Lincoln  Electric  S3rstem  (NB) 
Los  Angeles  Department  of  Water  and 

Power  (CA) 
Lower  Colorado  River  Authority  (TX) 
Lubbock  Power  &  Light  (TX) 
Memphis  Light,  Gas  k  Water  Division  (TN) 
Modesto  Irrigation  District  (CA) 
Morristown  Power  System  (TN) 
Murfroesboro  Electric  Dept.  (TN) 
Muscatine  Power  &  Water  (lA) 
Nashville  Electric  Service  (TN) 
Nai^lnuka  Public  Power  District  (NE) 
Nebraska  Public  Power  District  (SD) 
North  Little  Rock  Electric  Department  (AR) 
Ocala  Electric  Authority  (FL) 
Omaha  Public  Power  District  flA) 
Omaha  Public  Power  District  (NE) 
Oriando  Utilities  Commission  fFL) 
Owensboro  Municipal  Utilities  (KY) 
Paducah  Power  System  (KY) 
Palo  Alto  Electric  Utility  (CA) 
Pasadena  Water  ft  Power  Department  (CA) 
Port  Angeles  Light  ft  Water  Department 

(WA) 
Power  Authority  of  New  York  (NY) 
Public  Utility  District  No.  1  of  Benton 

County  (WA) 
Public  Utility  District  No.  1  of  Chelan 

County  (WA) 
Public  Utility  District  No.  1  of  Qark 

County  (WA) 
Public  Utility  District  No.  1  of  Cowlitz 

County  (WA) 
Public  Utility  District  No.  1  of  Douglas 

County  (WA) 
Public  Utility  District  No.  1  of  Franklin 

County  (WA) 
Public  Utility  District  No.  1  of  Grays 

Harbor  County  (WA) 
Public  Utility  District  No.  1  of  Lewis 

County  (WA) 
Public  Utility  District  No.  1  of  Snohomish 

County  (WA) 
Public  Utility  District  No.  2  of  Grant 

County  (WA) 
Puerto  Rico  Electric  Power  Authority 
Richland  Energy  Serricea  Department 

(WA) 
Richmond  Pcnver  ft  Light  (IN) 
Riverside  Public  Utilities  (CA) 
Rochester  Department  of  Public  Utilities 

(MN) 
Rocky  Mount  Public  UtUities  (NC) 


Sacramento  Municipal  Utility  District  (CA) 
Salt  River  Project  Agricultural 

Improvement  and  Power  District  (AZ) 
San  Antonio  Qty  Public  Service  Board 

(TX) 
Santa  Clara  Electric  Department  (CA) 
Seattle  Qty  Ught  Department  (WA) 
Sevier  Coimty  Electric  System  (TN) 
South  Carolina  Public  Service  Authority 
Springfield  Qty  Utilities  (MO) 
Springfield  Utility  Board  (OR) 
Springfield  Water.  Light  ft  Power 

Department  (IL) 
Tacoma  Public  Utilities— Light  Division 

(WA) 
Tallahassee.  Qty  of  (FL) 
Tupelo  Water  ft  Light  Department  (MS) 
Turlock  Irrigation  District  (CA) 
Vernon  Municipal  Light  Department  (CA) 
Wallingford  DPU— Electric  Division  (CT) 
Wilson  Utilities  Department  (NC) 
Rural  Electric  Cooperatives: 
Alcorn  County  Electric  Power  Association 

(MS) 
Anoka  Electric  Cooperative  (MN) 
Appalachian  Electric  Cooperative  (TN) 
Arkansas  Valley  Electric  Cooperative 

Corporation  (AR) 
Berkeley  Electric  Cooperative  (SC) 
Bluebonnet  Electric  Cooperatives,  Inc., 

(TX) 
Blue  Ridge  Electric  Membership 

Corporation  (NC) 
Cajun  Electric  Power  Cooperative  (LA) 
Cap  Rock  Electric  Cooperative,  Inc.  (TX) 
Carroll  Electric  Cooperative  CorporatioD 

(AR) 
Choptank  Electric  Cooperative,  Inc.  (MD) 
Chugach  Electric  Cooperative  (AK) 
Clay  Electric  Cooperative  (FL) 
Coast  Electric  Power  Association  (MS) 
Cobb  Electric  Membership  Corporation 

(GA) 
Cotton  Electric  Cooperative  (OK) 
Cullman  Electric  Cooperative  [AL] 
Cumberland  Electric  Membership 

Corporation  (TN) 
..Dakota  Electric  Association  (MN) 
Delaware  Electric  Cooperative,  Inc.  (DL) 
Dixie  Electric  Membership  Corporation 

(LA) 
Duck  River  Electric  Membership 

Corporation  (TN) 
Duncan  Valley  Electric  Cooperative,  Inc. 

(AZ,  NM) 
First  Electric  Cooperative  Corporation  (AR) 
Flint  Electric  Membership  Corporation 

(GA) 
4-County  Electric  Power  Association  (MS) 
Gibson  County  Electric  Membership  (TN) 
Green  River  Electric  Corporation  (KY) 
GreyStone  Power  Corporation  (GA) 
Guadalupe  Valley  Electric  Cooperative, 

Inc.  (TX) 
Henderson — Union  Rural  Electric 

Cooperative  Corporation 
Holston  Electric  Cooperative  (TN) 
Holy  Cross  Electric  Association  (00) 
Intermountain  Rural  Electric  (CO) 
Jackson  Electric  Membership  Corporation 

(GA) 
Joe  Wheeler  Electric  Membership 

Corporation  (AL) 
Lea  County  Electric  Cooperative.  Inc.  (NM) 
Lee  County  Electric  Cooperative  (FL) 
Liim  County  Rural  Electric  Cooperative 

Association  (LA) 


Meriwether  Lewis  Electric  Cooperative 

(TN) 
Middle  Tennessee  Electric  Membership 

Corporation  (TN) 
Midwest  Energy  Inonporated  (KS) 
Mississippi  County  BCC  (AR) 
MooBLake  Electric  Associatioo  (CO) 
New  Hampshire  Electric  Cooperative,  Inc. 

(NH) 
Northern  Virginia  Electric  Cooperative 

(VA) 
North  Georgia  Electric  Membership 

Corporation  (GA) 
Oregon  Trail  Electric 
Ozarks  Electric  Cooperative  Corporation 

(AR) 
Palmetto  Electric  Cooperative,  Inc  (SQ 
'     Pedemales  Electric  Cooperative 

Corporation,  Inc.  (TX) 
Pennyrile  Rural  Electric  Cooperative 

Corporation  (KY) 
Rappahannock  Electric  Cooperabve  (VA) 
Rural  Electric  System  (AL) 
Rutherford  Electric  Membership 

Corporation  (NC) 
Sam  Houston  Electric  Cooperative,  Inc 

(TX) 
Sawnee  Electric  Membership  Corporation 

(GA) 
Sequachee  Valley  Electric  Cooperative 

(TN) 
Singing  River  Electric  Power  Association 

(MS) 
South  Central  Po%ver  Company  (OH) 
Southern  Maryland  Electric  Cooperative. 

Inc.  (MD) 
Southern  Pine  Electric  Power  Association 

(MS) 
South  Kentucky  Rural  Electric  Cooperative 

(KY) 
Southwest  Louisiana  Electric  Membership 

Corporation  (LA) 
Southwest  Tennessee  Electric  Membership 

Corporation  (TN) 
Sumter  Electric  Cooperative  (FL) 
Tombigbee  Electric  Power  Associabon 

(MS) 
Tri-County  Electric  Association,  Inc  (WY) 
Tri-County  Electric  Cooperative,  Inc.  (TX) 
Tri-County  Electric  Membership 

Corporation  (TN) 
Trico  Electric  Cooperative,  Inc.  (AZ) 
Umatilla  Electric  Cooperative  Association 

(OR) 
Upper  Cumberland  Electric  Membership 

Corporation  (TN) 
Volunteer  Electric  Cooperative  (TN) 
Walton  Electric  Membenhip  Corpwatioa 

(GA) 
Warren  Rural  Electric  Cooperative 

Corporation  (KY) 
West  Kentucky  Rural  Electric  Cooperative 

Corporation  (KY) 
Withlacoochee  River  Electric  Cooperative 

(FL) 
Federal  Agencies: 
Bonneville  Power  Administration  (OR) 
Tennessee  Valley  Authority  (TN) 
Western  Area  Power  Administration  (CO) 

Gas  Utilities 

All  gas  utilities  listed  below  had  natural 
gas  sales,  for  purposes  other  than  resale,  in 
excess  of  10  billion  cubic  feet  in  any  year 
from  1976-1992.  The  utilities  listed  more 
than  once  have  sales  in  more  than  one  State 
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and  thosa  States  are  indicated  by 
abbreviations  in  parentheses. 
Investor-Owned: 
Alabama  Gas  Corporation 
Anadarko  Production  Company 
Arkansas-Louisiana  Gas  Company  (AR) 
Arkansas-Louisiana  Gas  Company  (KS) 
Arkansas-Louisiana  Gas  Company  (LA) 
Arkansas-Oklahoma  Gas  Corporation  (OK) 
Arkansas-Oklahoma  Gas  Corporation  (AR) 
Arkansas  Western  Gas  Company 
Associated  Natural  Gas  Company  (MO) 
Atlanta  Gas  Light  Company 
Baltimore  Gas  ft  Electric  Company 
Battle  Creek  Gas  Company 
Bay  State  Gas  Company 
Boston  Gas  Company 
Brooklyn  Union  Gas  Company 
Carnegie  Natural  Gas  Company 
Carolina  Pipeline  Company 
Cascade  Natural  Gas  Corporation  (OR) 
Cascade  Natural  Gas  Corporation  (WA) 
Central  Hudson  Gas  and  Electric 

Corporation  (NY) 
Central  Illinois  Light  Company 
Central  Illinois  Public  Service  Company 
Chattanooga  Gas  Company  (TN) 
Cheyenne  Light.  Fuel  and  Power  Company 
Cincinnati  Gas  and  Electric  Company 
Citizens  Utilities  Company  (AZ) 
Citizens  Utilities  Company  (CO) 
City  Gas  Company  of  Florida 
Colonial  Gas  Company 
Columbia  Gas  of  Kentucky,  Inc. 
Columbia  Gas  of  Ohio,  Inc. 
Columbia  Gas  of  Pennsylvania,  Inc. 
ComFurT  Gas  Incorporated  (CO) 
Commonwealth  Gas  Company 
Commonwealth  Gas  Service  incorporated 
Commonwealth  Gas  Services,  Incorporated 

(VA) 
Connecticut  Natural  Gas  Corporation 
Consolidated  Edison  Company  of  New 

Yoric,  Inc. 
Consumers  Power  Company 
Dayton  Power  &  Light  Company 
Delmarva  Power  ft  Light  Company  (DE) 
East  Ohio  Gas  Company 
Eastern  Colorado  Utility  Company 
Elizabethtown  Gas  Company 
EnergyNorth  Natural  Gas,  Inc.  (NH) 
Enstar  Natural  Gas  Company 
Entex  Inc.  (LA) 
Entex  Inc.  (MS) 
Entex  Inc  (TX) 
Equitable  Gas  Company  (PA) 
Equitable  Gas  Company  (WV) 
Gas  CcHhpany  of  New  Mexico 
Gas  Service,  A  Western  Resources 

Company  (MO) 
Gas  Service  Company  (NE) 
Getty  Gas  Gathering,  Inc.  (KS) 
Greeley  Gas  Company  (CO) 
Greeley  Gas  Company  [KS) 
Gulf  States  Utilities  Company 
Hope  Gas,  Incorporated 
Illinois  Power  Company 
Indiana  Gas  Cmnpany 
Intermountain  Gas  Company 
Interstate  Power  Company  (lA) 
Interstate  Power  Company  (MN) 
Iowa  Electric  Light  ft  Power  Company 
Iowa-Illinois  Gas  ft  Electric  Company  (LA) 
Iowa-Illinois  Gas  ft  Electric  Company  (IL) 
Iowa  Southern  Utilities  Company 
Kansas-Nebraska  Natural  Gas  Company 

(WY) 


KN  Energy,  Inc.  (CO) 

K  N  Energy,  Inc  (KS) 

KPL  Gas  Service  Company  (KS) 

KPL  Gas  Service  Company  (OK) 

Laclede  Gas  Company  Consolidated 

Lone  Star  Gas  Company,  a  division  of 

ENSERCH  Corp.  (TX) 
Long  Island  Lighting  Company 
Louisiana  Gas  Service  Company 
Louisville  Gas  ft  Electric  Company 
Madison  Gas  ft  Electric  Company 
Michigan  Consolidated  Gas  Ccxnpany 
Michigan  Gas  Company 
Midwest  Gas,  Division  of  Iowa  Public 

Service  Company  (MN) 
Midwest  Gas,  Division  of  Iowa  Public 

Service  Company  (NE) 
Midwest  Gas,  Division  of  Iowa  Public 

Service  Company  (SD) 
Midwest  Gas.  Division  of  Midwest  Power 

Systems.  Inc  (lA) 
Minnegasco — Division  of  Arkla,  Inc  (MN) 
Minnegasco — Division  af  Arkla,  Inc.  (NE) 
Minnegasco— Division  of  Arkla,  Inc.  (SD) 
Mississippi  Valley  Gas  Company 
Missouri  Public  Service  Compapy 
Mobile  Gas  Service  Corporation 
Montana-Dakota  Utilities  Company  (MT) 
Montana-Dakota  Utilities  Company  (ND) 
Montana-Dakota  Utilities  Company  (SD) 
Montana-Dakota  Utilities  Company  (WY) 
Montana  Power  Company 
Mountaineer  Gas  Company 
Mountain  Fuel  Supply  Company  (ID) 
Mountain  Fuel  Supply  Company  (UT) 
Mountain  Fuel  Supply  Company  (WY) 
Nashville  Gas  Company 
National  Fuel  Gas  Distribution  Corporation 

(NY) 
National  Fuel  Gas  Distribution  Corporation 

(PA) 
National  Gas  and  Oil  Company 
New  Jersey  Natural  Gas  Company 
New  Orleans  PubUc  Service,  Inc. 
New  York  State  Electric  ft  Gas  Corporation 
Niagara  Mohawk  Power  Company 
North  Carolina  Natural  Gas  Corporation 
North  Shore  Gas  Company 
Northern  Illinois  Gas  Company 
Northern  Indiana  Public  Service  Company 
Northern  Minnesota  Utilities-Division  of 

UtiliCorp  United,  Inc. 
Northern  Natural  Gas  Company  (KS) 
Northern  Natural  Gas  Company  (NE) 
Northern  States  Power  Company  [MN] 
Northern  States  Power  Company  (ND) 
Northern  States  Power  Company  (WI) 
North  Penn  Gas  Company 
Northwest  Natural  Gas  Company  (OR) 
Northwest  Natural  Gas  Company  (WA) 
Northwestern  Public  Service  Company 

(NE) 
Northwestern  Public  Service  Company 

(SD) 
Oklahoma  Natural  Gas  Company 
Orange  ft  Rockland  Utilities 
Pacific  Gas  ft  Electric  Company 
Panhandle  Eastern  Pipelii^e  Company  (IL) 
Panhandle  Eastern  Pipeline  Company  (KS) 
Pennsylvania  Gas  ft  Water  Company 
Peoples  Gas,  Light  and  Coke  Company 
Peoples  Gas  System 
Peoples  Natural  Gas  Company 
Peoples  Natural  Gas  Company  (CO) 
Peoples  Natural  Gas  Company,  Division  of 

UtiliCorp  United.  Inc.  (L\) 


Peoples  Natural  Gas  Company.  Division  of 

UtiUCorp  United,  Inc.  (KS) 
Peoples  Natural  Gas  Company,  Division  of 

UtiliCorp  United,  Inc  (MN) 
Peoples  Natiual  Gas  Company,  Divisim  of 

UtiliCorp  United,  Inc.  (NE) 
Philadelphia  Electric  Company 
Piedmont  Natural  Gas  Company  (NQ 
Piedmont  Natural  Gas  Company  (SC) 
Providence  Gas  Comfiany 
Public  Service  Company  of  Colorado 
Public  Service  Company  of  North  Carolina, 

Inc 
Public  Service  Electric  and  Gas  Company 
Rochester  Gas  ft  Electric  Corporation 
Rocky  Mountain  Natural  Gas  Division  of  K 

N  Energy.  Inc. 
San  Diego  Gas  ft  Electric  Company 
South  Carolina  Gas  &  Electric  Company 
South  Jersey  Gas  Company 
Southwestern  Michigan  Gas  Company 
Southern  California  Gas  Company 
Southern  Connecticut  Gas  Company 
Southern  Indiana  Gas  ft  Electric  Company 
Southern  Union  Company  (TX) 
Southern  Union  Gas  Company  (OK) 
Southwest  Gas  Corporation  (AZ) 
.  Southwest  Gas  Corporation  (CA) 
Southwest  Gas  Corporation  (NV) 
Trans  Louisiana  Gas  Company 
T.W.  Phillips  Gas  and  Oil  Company 
UGI  Corporation 
Union  Electric  Company 
Union  Light,  Heat  ft  Power  Company  (KY) 
United  Cities  Gas  Company  (KS) 
United  Cities  Gas  Company  (GA) 
United  Cities  Gas  Company,  Great  River 

Division 
Virginia  Natural  Gas 
Washington  Gas  Light  Company  (DC) 
Washington  Gas  Light  Company  (MD) 
Washington  Gas  Light  Company  (VA) 
Washington  Natural  Gas  Company 
Washington  Water  Power  Company  (ID) 
Washington  Water  Power  Company  (OR) 
Washmgton  Water  Power  Company  (WA) 
West  Ohio  Gas  Conipany 
Western  Kentucky  Gas  Company 
Williams  Natural  Gas  Company 
Wisconsin  Fuel  ft  Light  Company 
Wisconsin  Gas  Company 
Wisconsin  Natural  Gas  Company 
Wisconsin  Power  ft  Light  Company 
Wisconsin  Public  Service  Corporation  (MI) 
Wisconsin  Public  Service  Corporation  (Wl) 
Yankee  Gas  Services  Company  (CT) 
Publicly-Owned: 
Qtizens  Gas  ft  Coke  Utility  (IN) 
City  of  Fort  Morgan  Gas  Dept.  (CO) 
City  of  Richmond.  Department  of  Public 

Utilities  (VA) 
City  Public  Services  Board  (San  Antonio, 

TX) 
Colorado  Springs,  Department  of  Public 

Utilities  (CO) 
Long  Beach  Gas  Department  (CA) 
Memphis  Light,  Gas  ft  Water  Division  (TN) 
Metropolitan  Utilities  District  of  Omaha 

(NE) 
Philadelphia  G6s  Works  (PA) 
Springfield  City  Utilities  (MO) 
Town  of  Ignacio  Municipal  Utilities  (CO) 
Town  of  Rangley  Gas  Department  (CO) 

[FR  Doc.  93-30373  Filed  12-10-93;  8:45  am] 
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W«st«m  ATM  Power  Administration 

indiwion  of  tho  Provo  Rivor  Project 
WHh  th«  Salt  Lake  City  Area/Integrated 
Project* 

agency:  Western  Area  Power 
Administration,  DOE. 
ACTION:  Western  Area  Power 
Administration  proposes  to  formally 
include  the  Provo  I^ver  Project  with  the 
Salt  Lake  City  Area/Integrated  Projects. 

summary:  Western  Area  Power 
Administration  (Western)  proposes  to 
formally  include  the  Provo  River  Project 
(PRP)  with  the  Salt  Lake  Qty  Area/ 
Integrated  Projects  (SLCA/IP)  to 
enhance  marketing  of  excess  PRP  power 
to  specific  SLCA/IP  customers.  The  PRP 
is  a  small  water  development  project  in 
northern  Utah  with  two  2.475-megawatt 
generators  at  Deer  Creek  Dam.  During 
winter  months,  a  majority  of  PRP  power 
is  used  to  compensate  PacifiCorp 
Electric  Operations  (PacifiCorp)  for  an 
irrigation-water  diversion.  Power 
generated  during  summer  months,  and 
excess  winter  generation,  is  sold  to  the 
Colorado  River  Storage  Project  (CRSP).  a 
group  of  hydropower  plants  and  a 
component  of  the  SLCA/IP.  Western 
treats  the  PRP  power  purchase  as 
nonfirm  energy. 

With  the  proposed  marketing  changes, 
Western  would  sell  PRP  power  to  the 
Intermountain  Consumer  Power 
Association  (ICPA)  and  Utah  Municipal 
Power  Agency  (UMPA)  on  a  firm  basis 
in  the  summer  and  nonfirm  in  the 
winter.  The  integration  would  also 
ensure  that  revenue  is  available  to  assist 
meeting  the  repayment  obhgation  of  the 
Provo  River  Water  Users'  Association 
(Association),  the  operator  of  the  dam. 

The  PRP  marketing  changes  would 
not  affect  dam  operations  in  any  way. 
Integration  of  the  PRP  into  the  SLCA/IP 
and  the  marketing  changes  would  begin 
on  April  1, 1994,  the  beginning  of  the 
summer  season. 

DATES:  Comments  must  be  received  on 
or  before  January  12, 1994.  A  public 
information/comment/scoping  meeting 
is  scheduled  for  January  4, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Lloyd  Greiner,  Area  Manager,  Salt  Lake 
City  Area  Office,  Western  Area  Power 
Administration,  P.O.  Box  11606,  Salt 
Lake  Qty,  UT  84247-0606,  (801)  524- 
6372. 

SUPPt^MENTARY  INFORMATKJN: 
Background 

The  Provo  River  Project 

The  primary  function  of  the  PRP  is  to 
provide  irrigation,  municipal,  and 
industrial  water  to  users  in  Salt  Lake 


and  Utah  Counties,  Utah.  The  Bureau  of 
Reclamation  finished  construction  of 
the  dam  in  1938  and  the  powerplant 
came  on  line  in  1958. 

On  June  27, 1936,  the  Bureau  of 
Reclamation  signed  contract  number  Ilr- 
874  making  the  Association  responsible 
for  repayment  of  the  irrigation  project. 
The  initial  investment  in  the  power 
facilities  was  repaid  in  1984.  Surplus 
power  revenues  may  be  used  to  aid  in 
the  repayment  of  the  irrigation 
investment. 

During  the  winter  months  of  October 
15  through  March  15.  water  may  be 
diverted  from  the  adjacent  Weber  River 
Basin  into  the  Provo  River  and  stored  in 
Deer  Creek  Reservoir  for  irrigation 
purposes.  The  diversion  creates  a  loss  of 
power  generation  at  the  Riverdale  and 
Weber  Powerplants  on  the  Weber  River, 
downstream  from  the  diversion.  As  a 
result,  PacifiCorp,  the  owner  of  the 
Riverdale  and  Weber  Powerplants,  is 
reimbursed  for  its  winter  energy  losses 
with  PRP  energy.  During  this  winter 
period  PRP  generation  above  the 
reimbursement  amount  is  sold  to  CRSP 
as  nonfirm  energy. 

In  1992,  two  member-based 
organizations  and  customers  of  the 
SLCA/IP  requested  PRP  power.  Both  of 
these  organizations  have  customers  in 
the  vicinity  of  the  PRP. 

The  Salt  Lake  City  Area/Integrated 
Projects 

The  Salt  Lake  Qty  Area  Office 
markets  Federal  hydropower  from  Rio 
Grande,  Collbran,  and  CRSP  dams. 
Collectively,  these  hydropower 
generation  faciUties  are  called  SLCA/IP. 
Western  did  not  include  the  PRP  during 
the  integration  of  SLCA/IP  for  two 
reasons:  First,  CRSP  was  currently 
purchasing  PRP  power.  Second,  there 
were  uinresolved  questions  concerning 
Western's  assistance  in  the  repayment  of 
the  PRP  irrigation  investment. 

In  previous  Federal  Register  notices. 
Western  stated  its  intent  to  integrate  the 
PRP  with  SLCA/IP.  In  the  Federal 
Register  notice  on  August  23, 1983  f48 
FR  38289-38298),  Western  formally 
stated  its  intent  to  integrate  the  CRSP, 
Collbran,  Rio  Grande,  and  PRP. 

However,  in  a  Federal  Register  notice 
on  February  7, 1986  (51  FR  4844), 
Western  announced  that  the  integration 
of  the  PRP  with  the  Collbran,  Rio 
Grande,  and  CRSP  had  been  deferred. 
The  Federal  Register  notice  stated,  "The 
Provo  River  Project  hydroelectric 
resource  operated  within  the  SLCA  by 
the  Bureau  of  Reclamation  may  become 
part  of  the  SLCA  Integrated  Projects 
upon  the  development  of  appropriate 
arrangements  among  affected  parties." 


Although  the  PRP  was  not  formally 
included  as  part  of  SLCA/IP,  it  has  for 
all  practical  purposes  been  integrated 
through  CRSP  power  purchases.  At  this 
time.  Western  wishes  to  solicit  public 
parti€fpation  and  comment  prior  to  the 
formal  integration  of  the  PRP  and  the 
SLCA/IP. 

Marketing  Criteria 

a.  Applicability 

In  response  to  requests  from  UMPA 
and  ICPA  to  receive  power  produced  by 
the  PRP,  Western  has  examined  the 
merits  of  reorganizing  the  marketing  of 
the  PRP  resource.  Western  believes 
these  proposed  marketing  changes  will 
benefit  both  Western's  SLCA/IP 
customers  and  the  Association. 

b.  Market  Resource  and  Service  Season 

The  PRP,  like  most  hydropower 
resources,  has  summer  and  winter 
marketing  seasons.  From  April  through 
September,  most  PRP  energy  and 
capacity  is  firm.  From  October  through 
March,  when  PacifiCorp  is  reimbursed 
for  its  lost  generation,  any  energy 
generated  above  the  reimbursement 
amoimt  is  considered  nonfirm. 

Historically,  marketable  energy 
averaged  23,000,000  kilowatthours 
(kWh).  with  15,000,000  kWh  generated 
during  summer  months  and  the 
remaining  8,000,000  kWh  &t)m  winter 
surplus  energy.  Summer  generation 
above  this  amount,  and  winter 
generation  not  required  to  compensate 
PacifiCorp  for  the  Weber/Provo  water 
exchange,  will  be  marketed  by  the 
SLCA/IP  as  nonfirm  energy.  "Typically, 
about  3,000,000  kWh  are  available  in 
each  of  the  three  peak  summer  months 
of  Jime,  July,  and  August;  approximately 
1,000.000  kWh  are  available  in  April; 
2,500,000  kWh  in  May;  and  another 
2,500.000  kWh  in  September. 

c.  Market  Area 

Western  proposes  to  market  this 
resource  to  ICPA  and  UMPA.  which 
have  members  in  Utah  and  Wasatch 
Coimties,  near  the  PRP.  Affected 
members  of  ICPA  are  the  cities  of  Heber 
City,  Lehi,  Payson,  Springville,  and  the 
Strawberry  Electric  Service  District, 
Affected  members  of  UMPA  are  the 
cities  of  Provo,  Salem,  and  Spanish 
Fork.  Marketing  of  the  PRP  resource  to 
these  customers  assures  that  each  would 
receive  a  beneficial  amoimt  of  power. 

d.  Resource  Allocation 

Western  proposes  to  allocate  PRP 
resources  in  proportion  to  the  historical 
sales  of  each  ICPA  and  UMPA  member 
to  realize  the  maximimi  benefit  of  the 
PRP.  UMPA  serves  approximately  70 
percent  of  the  load  in  the  marketing  area 
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and  the  city  of  Provo  is  by  far  its  largest 
customer.  ICPA  serves  approximately  30 
percent  of  the  marketing  area  load. 
Proportional  allocation  of  the  PRP's 
estimated  summer  season  output  of 
15,000,000  kWh  would  give  a  total 
summer  season  entitlement  of 
10,500.000  kWh  and  3.500  kilowatts 
(kW)  of  capacity  to  UMPA  members, 
and  4.500,000  kWh  and  1.500  kW  of 
capacity  to  ICPA  members. 

e.  Contract  Terms 

ICPA  and  UMPA  would  pay  for  the 
PRP  resource  according  to  the  current 
SLCA/IP  firm  power  rate  schedule  for 
their  firm  power  entitlements.  Western 
would  amend  the  SLCA/IP  firm  power 
sales  contracts  with  ICPA  and  UMPA  to 
include  the  increased  entitlements  of 
firm  power.  Western  would  allocate 
winter  season  nonfirm  energy  in  the 
same  relative  proportions.  ICPA  would 
receive  2,400.000  kWh  each  winter 
season,  and  UMPA  would  receive 
5,600.000  kWh.  The  contractors  would 
pay  Western  $100,000  per  year  for  the 
8.000.000  kWh  average  nonfirm  energy 
produced  by  PRP.  SLCA/IP  would 
purchase  any  energy  above  this  amount 
at  the  rate  established  by  a  PRP  power 
repayment  study. 

National  Environmental  Policy  Act 

a.  Compliance 

Western  will  comply  with  the 
National  Environmental  Policy  Act  of 
1969  through  preparation  of  an 
environmental  assessment  (EA)  on  the 
impacts  of  the  proposed  marketing 
changes. 

Western  has  no  operational  control 
over  the  PRP.  Deer  Creek  Dam  is 
operated  primarily  for  the  benefit  of 
irrigation.  Power  production  is  a 
secondary  benefit  and  does  not 
influence  dam  operations  in  any 
manner.  Therefore,  the  proposed  PRP 
marketing  changes  will  have  no  effect 
on  dam  operations. 

The  PRP-SLCA/IP  integration  will 
have  little  effect  on  Western's  Electric 
Power  Marketing  Environmental  Impact 
Statement  (EIS).  Like  the  Seedskadee 
and  Collbran  Projects,  Western  will 
include  the  PRP  as  part  of  the  SLCA/IP 
but  exclude  it  from  the  analysis  because 
Western  has  no  operational  control  over 
the  resource. 

b.  Process 

Western's  process  for  the  EA  will 
include  (1)  identification  of  issues;  (2) 
identification  of  any  sensitive  or  critical 
environmental  impacts;  (3) 
identification  of  issues  concerning 
repayment  of  the  PRP  irrigation  project; 
(})  identification  of  any  reasonable 


alternatives;  and  (.•»)  notification  of 
groups,  individuals,  and  agencies  to 
obtain  additional  information 
concerning  these  issues.  Western  will 
hold  a  meeting  to  receive  comments  on 
marketing  its  proposal  and  issues  to  be 
addressed  in  the  EA  on  Tuesday, 
January  4, 1994,  at  7  p.m..  Thurber 
School,  40  South  Main  Street,  Spanish 
Fork,  Utah. 

Regulatory  Flexibility  Analysis 

Pursuant  to  the  Regulatory  Flexibility 
Act  of  1980  (5  U.S.C  601  et  seq.),  each 
agency,  when  publishing  a  proposed 
rule,  is  further  required  to  prepare  and 
make  available  for  public  comment  an 
initial  regulatory  flexibility  analysis  to 
describe  the  impact  of  the  rule  on  small 
entities.  Western  has  determined  that  (1) 
this  rulemaking  relates  to  services 
offered  by  Western  and,  therefore,  is  not 
a  rule  within  the  purview  of  the  Act, 
and  (2)  the  impacts  of  an  allocation  frt>m 
Western  would  not  cause  an  adverse 
economic  impact  to  such  entities.  The 
requirements  of  this  Act  can  be  waived 
if  tljp  head  of  the  agency  certifies  that 
the  rule  will  not,  if  promulgated,  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  By 
execution  of  this  Federal  Register 
notice.  Western's  Administrator  certifies 
that  no  significant  economic  impact  on 
a  substantial  number  of  small  entities 
will  occur. 

Determination  Under  Executive  Order 
12866 

DOE  has  determined  that  this  is  not 
a  significant  regulatory  action  because  it 
does  not  meet  the  criteria  of  Executive 
Order  12866,  58  FR  51735.  Western  has 
an  exemption  from  centralized 
regulatory  review  under  Executive 
•Order  12866;  accordingly,  no  clearance 
of  this  notice  by  OMB  is  required. 

Issued  in  Golden,  Colorado.  November  22, 
1993. 

William  H.  Qagett 

Administrator 

(FR  Doc  93-30263  Filed  12-10-93;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4813-2J 

Agency  infonnation  Collection 
Activities  Under  OMB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 


3501  ef  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  kas  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  January  12, 1994. 
FOR  FURTHER  WFORMATIOH  CONTACT: 
For  further  information  or  to  obtain  a 
copy  of  this  ICR  contact  Sandy  Farmer 
at  EPA.  (202)  260-2740. 

SUPPLEMENTARY  INFORMATION: 

Office  of  Solid  Waste  and  Emergency 
Response 

Title:  Oil  Pollution  Prevention 
National  Survey  (EPA  ICR  No.  1668.01). 

Abstract:  This  is  a  new  information 
collection  in  support  of  the  activities  of 
the  EPA's  Oil  Pollution  Prevention 
Program.  This  program,  also  known  as 
the  Spill  Prevention.  Control  and 
Countermeasures  (SPIX)  Program,  was 
established  under  the  authority  of 
section  311  of  the  Clean  Water  Act,  as 
promulgated  at  40  CFR  112.  The  survey 
will  gather  site-specific  information 
from  a  random  sample  of  facility 
owners/operators  subject  to  the  current 
SPCC  regulation.  The  purpose  of  the 
survey  is  to  gain  a  better  understanding 
of  the  characteristics  of  regulated 
facilities  in  order  to  evaluate  the 
existing  SPCC  regulations,  support 
revisions  to  the  regulations,  and 
improve  future  program  implementation 
and  outreach  efforts.  Responses  to  this 
survey  will  be  mandatory  pursuant  to 
section  308  of  the  Clean  Water  Act. 

The  survey  population  will  be  drawn 
from  a  random  sample  of  facilities  fitjm 
each  industry  that  EPA  has  determined 
to  have  a  high  probability  of  storing  oil 
in  sufficient  quantities  to  be  regulated 
by  the  Oil  Pollution  Prevention 
Regulation.  A  subset  of  respondents  will 
be  selected  for  a  pilot  test  of  the  survey 
to  vaUdate  the  survey  design.  Survey 
recipients  that  are  exempt  from  the  Oil 
Pollution  Prevention  regulation  must 
certify  their  exemption  and  return  the 
exemption  certification  form  to  the  EPA. 
Survey  recipients  that  store  oil  in 
sufficient  quantities  to  be  subject  to  the 
Oil  Pollution  Prevention  Regulation 
must  complete  the  survey,  providing 
information  that  includes:  (1)  The  size, 
type  and  location  of  the  facility;  (2)  the 
size,  number,  and  type  of  oil  storage 
tanks;  (3)  the  types  of  spill  prevention 
systems  at  the  facility;  and  (4)  the 
number  and  size  of  oil  discharges  that 
have  occurred  at  the  facility.  There  are 
no  recordkeeping  requirements 
associated  with  this  ICR 
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The  EPA  will  enter  the  information 
from  completed  surveys  into  a 
computerized  database  and  perform 
statistical  analyses  to  identify  trends 
and  characteristics  of  the  SPCC 
universe. 

Burden  Statement:  Public  reporting 
burden  for  all  respondents  (those* 
completing  either  the  survey  or  the 
exemption  certification)  is  estimated  to 
average  1  hour  response.  Public 
reporting  burden  for  respondents 
completing  the  survey  ranges  between 
2.7  to  12.1  hours,  with  an  average  of  5.7 
hours  per  response;  public  reporting 
burden  for  respondents  completing  the 
exemption  form  ranges  between  0.2  to 
0.5  hours  per  response.  This  includes 
the  time  for  reviewing  instructions, 
gathering  and  compiling  the  data 
needed,  and  completing  and  reviewing 
the  survey  questionnaire  or  exemption 
certification  form. 

Respondents:  Owners/Operators  of 
facihties  that  store  oil,  as  defined  at  40 
CFR  112.1. 

^Estimated  no.  of  respondents:  3,318 
owners/operators  will  complete  the 
survey.  24,503  will  complete  the 
exemption  form. 

E^kmated  responses  per  respondent: 
1 

Frequency  of  collection:  One-time. 

Estimated  total  annua]  burden  on 
respondents:  27,488  hours 

Send  conunents  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden  to: 
Sandy  Farmer,  U.S.  Environmental 

I*rotection  Agency,  Infonnation  Policy 

Branch  (PM-223Y),  401  M  Street  SW., 

Washington,  DC  20460. 
and 
Jonathan  Gledhill,  Office  of 

Management  and  Budget,  Office  of 

Information  and  Regulatory  Affairs, 

725  17th  Street  NW.,  Washington,  DC 

20503. 

Dated:  December  6. 1993. 

David  Schwan, 

Acting  Director,  Regulatory  Management 
Division. 

[FR  Doc.  93-30353  Filed  12-10-93;  8:45  am) 
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[FRL-4813-11 

AgeiKy  Infonnation  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  annoimces  that 


a  technical  correction  to  the  Information 

Collection  Request  (ICR)  abstracted 

below,  presently  under  review  of  the 

Office  of  Management  and  Budget 

(C^ffl),  has  been  forwarded  to  OMB  for 

review  and  comment.  Public  comments 

on  this  ICR  will  continue  to  be  taken  for 

an  additional  30  days. 

DATES:  Comments  must  be  submitted  on 

or  before  January  12,  1994. 

FOR  FURTHER  INFORMATION  OR  A  COPY  OF 

THIS  REVISEO  ICR  CONTACT: 

Sandy  Farmer  at  EPA.  (202)  260-2740. 

SUPPLEMENTARY  MF0RMAT10N: 

Office  of  Solid  Waste  and  Emergency 
Response 

Title:  Information  Requirements  for 
Boilers  and  Industrial  Furnaces:  General 
Hazardous  Waste  Facility  Standards, 
Specific  Unit  Requirements,  and  Part  B 
Permit  Application  and  Modification 
Requirements  (EPA  ICR  #1361.04;  OMB 
No.  2050-0073).  This  is  a  technical 
correction  to  an  ICR  presently  under 
OMB  review.  Notice  for  this  renewal 
ICR  was  published  at  58  FR  58696  (11/ 
3/93). 

Abstract:  This  ICR  provides  a 
comprehensive  description  of  the 
requirements  applicable  to  owners  and 
operators  of  boilers  and  industrial 
furnaces  (BIFs)  burning  hazardous  waste 
as  fuel,  including  general  facility  and 
permitting  requirements  that  apply  to 
facilities  with  BIFs. 

Based  on  ongoing  discussions 
between  the  Agency  and  OMB,  this  ICR 
has  been  revised  to  more  accurately 
reflect  all  data  collection  activities 
associated  with  the  requirements 
covered  in  the  ICR.  Burden  and  cost 
estimates  have  also  been  updated  to 
reflect  these  revisions. 

Burden  Statement:  The  revised 
estimated  average  annual  public  burden 
per  respondent  for  this  collection  of 
information  is:  1,716  hours  for  reporting 
and  2,695  houn  for  recordkeeping  for 
newly  permitted  facilities;  1,500 
reporting  and  2,692  recordkeeping 
hours  for  existing  permitted  facilities; 
306  reporting  and  2,869  recordkeeping 
hours  for  existing  interim  status 
.facilities;  2  reporting  and  23 
recordkeeping  hours  for  metal  recovery 
and  smelting,  melting,  and  refining 
furnaces;  and  13  reporting  and  11 
recordkeeping  hours  for  small  quantity 
on-site  burners.  These  estimates  include 
all  aspects  of  the  information  collection, 
including  time  for  reviewing 
instructions,  gathering  and  maintaining 
the  data  needed,  and  preparing, 
reviewing,  and  submitting  the  collection 
of  information. 

Respondents:  Owners/operators  of 
boilers  and  industrial  furnaces  burning 
hazardous  waste. 


Estimated  Number  of  Respondents: 
179. 

Frequency  of  Collection:  On  occasion. 

Estimated  Number  of  Responses  per 
Respondent:  Varies. 

Estiavted  Total  Annual  Burden  on 
Respondents:  559,570. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to: 

Sandy  Fanner,  U.S.  Environmental 
Protection  Agency,  Information  Policy 
Branch  (PM-223Y),  401  M  Street  SW., 
Washington,  DC  20460. 
and 

Jonathan  Gledhill,  Office  of 
Management  and  Budget,  Office  of 
Infonnation  and  Regulatory  Affairs, 
725  17th  Street  NW.,  Washington,  DC 
20503. 

Dated:  December  7. 1993. 
Paul  Lapsley, 

Director,  Regulatory  Management  Division 
IFR  Doc.  93-30352  Filed  12-10-93;  845  am] 
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[FRL-4813-3] 

Proposed  Administrative  Settlement 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act  of 
1980,  as  Amended  by  the  Superfund 
Amendments  and  Reauthorization  Act 

agency:  U.S.  Environmental  Protection 

Agency. 

ACTION:  Notice;  request  for  public 

comment. 

SUMMARY:  In  accordance  with  Section 
122{i)  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  of  1980,  as  amended 
by  the  Superfund  Amendments  and 
Reauthorization  Act  of  1986 
("CERCLA"),  42  U.S.C.  9622(i),  notice  is 
hereby  given  that  a  proposed 
administrative  cost  recovery  settlement  . 
concerning  the  Capitol  Assay 
Laboratories  Site,  Baltimore  City,  MD 
was  issued  by  the  Agency  on  November 
24, 1993.  The  settlement  resolves  an 
EPA  claim  under  Section  107  of 
CERCLA,  42  U.S.C.  9607,  against 
Edward  A.  St.  John,  MIE  Development 
Company,  Inc.  and  MIE  Investment 
Company  ("Settlors").  The  settlement 
requires  the  Settlors  to  pay  $35,000  to 
the  Hazardous  Substances  Superfund. 

For  thirty  (30)  days  following  the  date 
of  publication  of  this  notice,  the  Agency 
will  receive  written  comments  relating 
to  the  settlement.  The  Agency's 
response  to  any  comments  received  will 
be  available  for  public  inspection  at  the 
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U.S.  Environmental  Protection  Agency. 
Region  ni,  841  Chestnut  Building, 
Philadelphia,  PA  19107. 
DATES:  Comments  must  be  submitted  on 
or  before  January  12, 1994. 
ADDRESSES:  Availability:  The  proposed 
settlement  and  additional  background 
information  relating  to  the  settlement 
are  available  for  public  inspection  at  the 
U.S.  Environmental  Protection  Agency, 
Region  in,  841  Chestnut  Building, 
Philadelphia.  PA  19107.  A  copy  of  the 
proposed  settlement  may  be  obtained 
from  Suzanne  Canning,  U.S. 
Environmental  Protection  Agency, 
Regional  Docket  Clerk  (3RC00),  841 
Chestnut  Building,  Philadelphia,  PA 
19107.  Comments  should  reference  the 
"Capitol  Assay  Laboratories  Site"  and 
"EPA  Docket  No.  ra-93-32-DC"  and 
should  be  for,  arded  to  Suzanne 
Canning  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  C.  Miller  (3RC22),  Assistant 
Regional  Counsel,  U.S.  Environmental 
Protection  Agency,  841  Chestnut 
Building,  Philadelphia,  PA  19107  (215) 
597-3440. 

Dated:  November  24, 1993. 
Stanley  L.  Laskowsld. 
Acting  Regional  Administrator,  U.S. 
Environmental  Protection  Agency,  Region  UI. 
[FR  Doc.  93-30354  Filed  12-10-93;  8:45  am] 
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[FRL-4812-9] 

Notice  Of  Proposed  Administrative  De 
Minimis  Settlement  Under  Section 
122(gK4)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Uablllty  Act, 
Regarding  the  Endlcott  Wellfleld 
Superfund  Site,  Endlcott,  Broome 
County,  NY 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed  settlement 

and  opportunity  for  public  comment. 

SUMMARY:  In  accordance  with  section 
122(i)  of  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act  of 
1980.  as  amended  ("CERCLA").  42 
U.S.C.  9622(i),  the  United  States 
Environmental  Protection  Agency 
("EPA"),  Region  U,  aimounces  a 
proposed  administrative  de  minimis 
settlement  pursuant  to  section  122(g)(4) 
of  CERCLA.  42  U.S.C.  9622(g)(4), 
relating  to  the  Endicott  Wellfield 
Superhind  Sitei  (the  "Site"),  located  in 
the  Village  of  Endicott,  Broome  County, 
New  York.  This  Site  is  on  the  National 
Priorities  List  established  pursuant  to 
section  105(a)  of  CERCLA.  This  notice  is 


being  published  to  inform  the  pubHc  of 
the  proposed  settlement  and  the 
opportimity  to  comment. 

The  settlement,  memorialized  in  an 
Administrative  Order  on  Consent  ("De 
Minimis  Order"),  is  being  entered  into 
by  EPA  and  George  Industries,  Inc.  and 
Tliunder  Projects,  Inc.  (hereinafter 
referred  to  as  the  "De  Minimis  Parties"). 
The  settlement  resolves  an  EPA  claim 
under  sections  106  and  107(a)  of 
CERCLA  against  the  De  Minimis  Parties 
with  respect  to  the  Site.  Under  the  De 
Minimis  Order,  the  De  Minimis  Parties 
shall  pay  EPA  the  sum  of  $50,000,  each. 

For  thirty  (30)  days  following  the  date 
of  publication  ofthis  notice,  the  Agency 
will  receive  written  comments  relating 
to  the  settlement. - 

DATES:  Comments  must  be  submitted  on 
or  before  January  12, 1994. 

ADDRESSES:  Comments  should  be  sent 
to:  Eric  Schaaf,  Chief,  New  York/ 
Caribbean  Superfund  Branch,  Office  of 
Regional  Counsel,  U.S.  Environmental 
Protection  Agency,  26  Federal  Plaza, 
room  437,  New  York.  N.Y.  10278. 
Comments  should  reference  the 
Endicott  Wellfield  Superfund  Site. 
Endicott.  New  York  and  EPA  Index  No. 
n  CERCLA-122-93-0204.  The  De 
Minimis  Order  is  available  for  public 
inspection  at  the  following  information 
repositories: 

U.S.  Environmental  Protection  Agency. 
Region  n  Office.  26  Federal  Plaza, 
room  2900.  New  York.  NY  10278. 

Endicott  Village  Clerk's  Office, 
Municipal  Building,  Endicott.  New 
York  13760. 

A  copy  of  the  De  Minimis  Order  may 
also  be  obtained  &t>m  the  contact  person 
listed  below.  EPA's  response  to  any 
comments  received  will  be  available  for 
public  inspection  at  the  aforementioned 
information  repositories. 

FOR  FURTHER  INFORMATION  CONTACT: 

Prindna  S.  Watts.  Assistant  Regional 
Counsel.  New  York/Caribbean 
Superfund  Branch.  Office  of  Regional 
Counsel.  U.S.  Environmental  Protection 
Agency.  26  Federal  Plaza,  room  437, 
New  York.  NY  10278.  Telephone:  (212) 
264-4876. 

Dated:  November  26. 1993. 
Katldeen  C.  Callalum. 
Acting  Regional  Administrator,  U.S. 
Environmental  Protection  Agency,  Region  D. 
[FR  Doc.  93-30355  Filed  12-10-93;  8:45  ami 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION « 

Update  to  Notice  of  nnanclal 
Institutions  for  Which  the  Federal 
Deposit  Insurance  Corporation  Has 
Been  Appointed  Either  Receiver, 
Liquidator,  or  Manager 

AGENCY:  Federal  Deposit  Insurance 
Corporation. 

ACTION:  Update  listing  of  financial 
institutions  in  liquidation. 

SUMMARY:  The  Federal  Deposit 
Insurance  Corporation  (Corporation)  has 
adopted  a  policy  statement  concerning 
12  U.S.C.  1825(b)(2)  of  the  Financial 
Institutions  Reform,  Recovery,  and 
Enforcement  Act  of  1989  and  28  U.S.C. 
2410(c).  The  policy  statement  and  an 
initial  listing  of  financial  institutions  in 
liquidation  were  pubUshed  in  the  July  2, 
1992  issue  of  the  Federal  Register  (57 
•FR  29491).  The  following  is  a  list  of 
financial  institutions  which  have  been 
placed  in  liquidation  since  the 
September  28, 1993  (58  FR  50549) 
publication. 

Federal  Deposit  Insurance  Cor- 
poration ACTIVE  INSTITUTIONS  IN 
LIQUIDATION  ALPHA  Listing 
(Name) 


Institution  name, 

Date  closed,  re- 

Ref. No. 

city/state 

gion 

Brentwood  Thrift 

10/15/93,  San 

4600 

and  Loan  As- 

Francisco. 

sociation,  Los 

Angeles,  CA. 

Century  Thrift 

11/05«3,  West- 

4603 

and  Loan,  Los 

em  SC. 

Angeles,  CA. 

Mid  Qty  Bank 

10/21/93.  West- 

4601 

National  As- 

em SC. 

sociation, 

Brea,  CA. 

Plaza  Bank, 

10/14/93, 

4599 

N.A.  of  New 

Southwest  SC. 

Braunfeis, 

New 

Braunfeis,  TX. 

Regent  Thrtfl  & 

09/16/93,  San 

4597 

Loan  Assoc., 

Francisco. 

San  Fran- 

cisco, CA. 

The  Bank  of 

10/29/93,  West- 

4602 

San  Diego, 

em  SC. 

San  Diego, 

CA 

Westem  United 

09/24/93,  West- 

4598 

National 

em  SC. 

Bank,  Los  An- 

geles, CA 

Dated:  December  7, 1993. 


65184  Federal  Regater  /  VoL  58,  No.  237  /  Monday.  December  13,  1993  /  Notices 


Federal  Deposit  Insurance  Corparation. 

Hoyk  L.  loliliiMn, 

Exeaitiv9  Secntary. 

[FR  Doc.  93-30308  Filed  12-10-93;  8:45  tm) 

muMta  coat  tn*-9t-m 

FEDERAL  MARimiE  COMMISSION 

Agreement(8)  Ried;  Part  of  Oakland/ 
International  Transportation  Service, 
Inc.  Terminal  Agreement,  et  ai. 

The  Federal  Maritime  Commission 
hereby,  gives  notics  of  the  filing  of  the 
following  agreement(8)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street  NW.,  gth  Floor.  Interested 
parties  may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission.  Washington.  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this 
notice  appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
IntQwsted  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-010974-013. 

Title:  Port  of  Oakland/International 
Transportation  Service,  Inc.  Terminal 
Agreement. 

Parties: 

Port  of  Oakland 

International  Transportation  Service, 
Inc. 

Synopsis:  The  proposed  amendment 
increases  the  minimum  annual  crane 
guarantee  and  the  annual  TEU 
breakpoint  guarantee  levels  as  well  as 
providing  for  secondary  use  incentives, 
and  rental  adjustments. 

Agreement  No.:  232-011439. 

Title:  Space  Charter  and  Cooperative 
Working  Agreement  Between  NOSAC 
and  the  NOSAC/NYK  (North/South) 
Joint  Service. 

Parties: 

NOSACmVK  (North/South)  Joint 
Service 

NOSAC  ANS 

Synopsis:  The  proposed  Agreement 
authorizes  the  parties  to  charter  space 
aboard  each  other's  vessels,  discuss,  and 
agree  upon  vessel  capacity,  space 
requirements,  equipment  interchange, 
and  rationabze  sailings  in  the  trade 
between  U.S.  pc»ts  and  points 
(including  Alaska  and  the  Hawaiian 
Islands]  and  Mexican.  Central 
American,  South  American  and 
Caribbean  ports  and  points. 


Agreement  No.:  232-011440. 

Title:  Space  Charter  and  Cooperative 
Working  Agreement  Between  NYK  and 
the  NOSAC/NYK  (North/South)  Joint 
Service. 

Parties: 

NOSAC/NYK  (North/South)  Joint 
Service 

Nippon  Yusen  Kabushiki  Kaisha 

Synopsis:  The  proposed  Agreement 
authorizes  the  parties  to  charter  space 
aboard  each  other's  vessels,  discuss,  and 
agree  upon  vessel  capacity,  space 
requirements,  equipment  interchange, 
and  rationalize  sailings  in  the  trade 
between  U.S.  ports  and  points 
(including  Alaska  and  the  Hawaiian 
Islands)  and  Mexican,  Central 
American.  South  American  and 
Caribbean  ports  and  points. 

Dated:  December  7, 1993. 

By  Order  of  the  Federal  Maritime 
CommissloQ. 
Jpiiyh  C  Poflung. 
Secietaiy. 

[FR  Doc  93-30330  Fikd  12-10-93;  8:45  am} 
Bimta  cooc  sns-eMt 


GENERAL  SERVICES 
ADMINISTRATION 

Steering  Committee  (or  tha  African 
Burial  Ground,  Naw  York,  NY;  Meeting 

Notice  is  hereby  given  that  the 
Steering  Committee  for  the  African 
Burial  Ground,  New  York,  NY  (Steering 
Committee)  has  (1)  revised  the  date  of 
its  previously  noticed  regular  monthly 
meeting  for  December,  1993  from 
December  27, 1993  to  December  20, 
1993  and  (2)  has  scheduled  it  a  regular 
monthly  meeting  for  January  24, 1994. 
Meetings  are  now  scheduled  on  the 
following  dates:  December  20, 1993  and 
January  24. 1994. 

All  meetings  will  begin  at  6  p.m.  and 
will  be  held  in  the  2nd  floor  archives  of 
the  Schomburg  Center  for  Research  in 
Black  Culture,  New  York  Public  Library, 
515  Malcolm  X  Boulevard  (at  135th 
Street),  New  York,  NY.  Meetings  any  be 
continued  to  the  following  day(s),  if 
necessary,  and  shall  be  so  announced 
during  the  meeting.  Seating  may  be 
limited  Please  call  (212)  264-0456  prior 
to  each  meeting  to  confirm  the  date, 
time,  and  location  of  the  meeting. 

At  the  meetings  the  Steering 
Committee  will  ccmsider  such  matters 
properly  coming  before  it  under  its 
charter  and  its  rules  and  regulations. 

All  meetings  will  be  open  to  the 
public  Members  of  the  pubUc  at  large, 
as  may  be  recognized  by  the  Chairman 
of  the  Steering  Committee,  will  be 
permitted  to  speak  at  the  meetings  at 


designated  times  as  provided  in  the 
resolutions  and  rules  of  the  Steering 
Committee.  In  addition,  written 
comments  by  any  person  may  be 
directed  to  any  aspect  of  the  Steering 
Comovttee's  mission  and  other 
questions  regarding  the  Steering 
Committee's  meetings  may  be  directed 
to:  Chairman  Howard  Dodson,  Chief, 
Schomburg  Center  ka  Research  in  Black 
Culture,  New  York  Public  Library,  515 
Malcolm  X  Boulevard.  New  York.  NY 
10037-1801.  Tel:  (212)  491-2200. 

Copies  of  such  written  comments  may 
be  sent  to  Robert  W.  Martin.  Acting 
Regional  Administrator,  General 
Services  Administration.  Region  2.  26 
Federal  Plaza.  New  York.  NY  10278. 

Dated:  December  Z.  1993. 
Robert  W.  Martia, 

Acting  Regional  Admiaistniot,  Cenemi 
Services  Administration.  Region  2. 
[FR  Doc  93-30288  Filed  12-10-93;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  93N-0449) 

Establishment  of  Prescription  Drug 
User  Fea  Revenues  and  Rates  for 
Fiscal  Year  1994 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  it  is  establishing  user  fee  revenues 
and  rates  for  Fiscal  Year  (FY)  1994.  The 
Prescription  Drug  User  Fee  Act  of  1992 
(the  PDUFA)  authorizes  FDA  to  collect 
user  fees  for  certain  applications  for 
approval  of  drug  and  biological 
products,  on  establishments  where  the 
products  are  made,  and  on  such 
marketed  products.  Fees  for 
applications,  establishments,  and 
products  for  FY  1993  were  established 
by  the  PDUFA.  Fees  for  FY  1994  and 
later  years  are  to  be  determined  by  FDA 
using  criteria  delineated  in  the  statute. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Roosevelt,  Office  of  Financial 
Management  (HFA-120).  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville,  MD  20857,  301-443-4872. 
SUPPLEMENTARY  »<F0RMA710N: 

I.  Background 

The  PDUFA  (Pub.  L  102-571) 
establishes  three  different  kinds  of  user 
fees.  Fees  are  assessed  on:  (1)  Certain 
types  of  applications  and  supplements 
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for  approval  of  drug  and  biologic 
products,  (2)  Certain  establishments 
where  such  products  are  made,  and  (3) 
Certain  marketed  products  (21  U.S.C. 
379h(a)).  When  certain  conditions  are 
met,  FDA  may  waive  or  reduce  fees  (21 
U.S.C  379h(d)).  Under  the  PDUFA,  one- 
third  of  the  total  user  fee  revenue  fbr 
each  FY  must  come  from  each  of  the 
three  types  of  fees. 

For  FY  1993,  the  total  revenues  to  be 
derived  from  fees  and  the  fee  rates  for 
each  of  the  categories  were  established 
in  the  PDUFA  (21  U.S.C.  379h(b)(l)). 
For  FY  1994  through  1997,  however,  the 
PDUFA  establishes  only  target  total  fee 
revenues  and  fees.  For  these  years,  FDA 
is  authorized  to  increase  the  total  fee 
revenues  and  to  establish  new  fee  rates 
for  each  of  the  three  categories  so  that 
the  revised  total  fee  revenues  are 
realized  (21  U.S.C.  379h(c)). 

This  notice  establishes  total  fee 
revenues  and  sets  application, 
establishment,  and  product  fee  rates  for 
FY  1994.  These  fees  are  retroactive  to 
October  1, 1993,  and  vdll  remain  in 
effect  through  September  30, 1994.  For 
fees  already  paid  on  applications  and 
supplements  submitted  on  or  after 
October  1, 1993.  FDA  will  notify 
applicants  by  telephone  of  the 
difference  between  fees  paid  and  fees 
due  under  the  new  fee  schedules.  For 
applications  and  supplements 
submitted  after  December  13, 1993  the 
new  fee  schedule  should  be  used. 
Invoices  for  establishment  and  product 
fees  for  FY  1994  will  be  issued  in 
December  1993,  using  the  new  fee 
schedules. 

n.  Revenue  Increase  and  Fee 
Adjustment  Process 

The  PDUFA  provides  that  total  fee 
revenues  for  each  FY,  as  set  out  in  the 
original  fee  schedule  (see  21  U.S.C. 
379h(b](l)),  shall  be  increased  by  notice 
in  the  Federal  Register.  The  increase 
must  reflect  the  greater  of:  (1)  the  total 
percentage  increase  that  occurred 
during  the  preceding  FY  in  the 
Consumer  Price  Index  (all  items;  U.S. 
city  average)  (the  CPI).  or  (2)  the  total 
percentage  pay  increase  for  that  FY  for 
Federal  employees,  as  adjusted  for  any 
locality-based  payment  applicable  to 
employees  stationed  in  the  District  of 
Columbia  (see  21  U.S.C.  379h(c)(l}).  The 
PDUFA  also  provides  that  within  60 
days  after  the  end  of  each  FY,  FDA  shall 
adjust  the  user  fee  rates  in  each  of  the 
three  categories  of  fees  (application, 
establishment,  and  product)  to  achieve 
the  revised  total  fee  revenues.  The  new 
individual  user  fees  must  be  adjusted  in 
a  manner  that  maintains  the  proportions 
established  in  the  original  fee  schedules, 
so  that  approximately  one-third  of  the 


revenues  will  come  each  from 
application,  establishment,  and  product 
fees  (21  U.S.C  379h(c)(2)). 

in.  Total  Fee  Revenue  Adjustment 

For  FY  1993,  the  total  percentage 
increase  in  the  CPI  was  2.6894>ercent, 
whereas  the  increase  in  applicable 
Federal  salaries  was  4.230  percent. 
Thus,  for  computing  the  total  fiee 
revenues  for  FY  1994,  the  latter 
percentage  applies.  The  new  adjusted 
total  fee  revenue  is  computed  by 
applying  the  increase  as  a  percentage 
(104.230  percent),  to  tiie  FY  1994  target 
fee  revenue  amount  from  the  PDUFA 
schedule  ($54,000,000).  The  FY  1994 
total  adjusted  fee  revenue  amount  then 
totals  $56,284,200. 

IV.  Fee  Calculations  fbr  Application, 
Establishment,  and  Product  Fees 

The  PDUFA  provides  that  in  making 
adjustments  to  the  user  fee  rates,  the 
one-third  proportionality  must  be 
maintained  among  application,  product, 
and  establishment  fees.  Thus,  tiie 
amount  of  revenues  to  be  obtained  from 
each  category  are  $18,761,400 
($56,284,200  divided  by  3). 

A.  Application  Fees 

Application  fees  are  assessed  on  each 
"hiunan  drug  application,"  as  defined 
in  the  PDUFA  (see  21  U.S.C.  379g(l)). 
Application  fiees  are  levied  for:  (1) 
Approval  of  certain  new  drug 
applications  submitted  after  September 
1, 1992.  under  section  505(b)(1)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  355(b)(1));  (2)  for 
approval  of  an  application  for  certain 
molecular  entities  or  indications  for  use 
submitted  after  September  30, 1992, 
under  section  505(b)(2)  of  the  act  (21 
U.S.C.  355(b)(2));  (3)  for  initial 
certifications  or  approvals  of  antibiotic 
drugs  submitted  after  September  1, 
1992,  under  section  507  of  the  act  (21 
U.S.C  357);  and  (4)  for  licensure  of 
certain  biological  products  imder 
section  351  of  the  Public  Health  Service 
Act  (42  U.S.C.  262). 

Fees  are  assessed  at  different  rates  for 
qualifying  applications  depending  on 
whether  the  applications  are 
accompanied  by  clinical  data  on  safety 
and  effectiveness  (other  than 
bioavailability  or  bioequivalence 
studies)  (21  U.S.C.  379h(a)(l)(A). 
379h(b)).  Applications  submitted  with 
clinical  data  are  subject  to  the  full 
application  fee.  Applications  without 
clinical  data,  and  supplements  with 
clinical  data,  are  assessed  one-half  the 
fee  of  applications  with  clinical  data. 

In  most  cases,  a  first  payment  of  50 
percent  of  an  application  or  supplement 
fee  is  due  at  the  time  the  application  or 


supplement  is  submitted  (21  U.S.C 
379h(a)(l)(B)(i)).,The  final  payment  is 
due  30  days  from  the  date  FDA  issues 
an  action  letter  fbr  the  application  (see 
21  U.S.C  379g(6)(B)).  or  at  Uie  time  an 
application  is  v^thdrawn.  imless  FDA 
waives  this  portion  of  the  fee  (21  U.S.C 
379h(a)(l)(A)(ii)).  If  FDA  refuses  to  file 
an  application  or  supplement,  one-half 
of  the  first  payment  is  refunded  to  the 
appUcant  (21  U.S.C  379h(a)(l)(D)). 

m  setting  the  specific  rate  for  each 
tjrpe  of  fee,  FDA  was  required  to 
estimate  the  numbers  of  applications, 
supplements,  establishments,  and 
products  that  it  expects  will  qualify  for 
fees  in  FY  1994.  For  FY  1993,  the 
PDUFA  set  fee  revenues  from 
applications  and  supplements  at 
$12,000,000.  Application  fees  were  set 
at  $100,000  for  qualifying  applications 
with  clinical  data,  and  $50,000  for 
applications  without  clinical  data  and 
for  supplements  with  clinical  data  (21 
U.S.C.  379h(b)(l)). 

.     For  FY  1993  FDA  received  and  filed 
72  applications  with  clinical  data,  16 
applications  without  clinical  data,  and 
59  supplements  with  clinical  data. 
Because  applications  without  clinical 
data  and  supplements  with  clinical  data 
are  assessed  only  one-half  the  full  fee 
(that  is,  one-half  the  fee  due  on  an 
appUcation  with  clinical  data),  the 
equivalent  number  of  these  applications 
subject  to  the  full  fee  is  determined  by 
simiming  these  categories  and  dividing 
by  2.  This  amount  is  then  added  to  the 
number  of  applications  with  clinical 
data  to  arrive  at  the  equivalent  number 
of  applications  subject  to  full 
application  fees. 

In  addition,  as  of  September  30, 1993, 
FDA  refused  to  file,  or  there  were 
withdravra  before  filing,  22  appHcations 
with  clinical  data,  and  6  applications 
without  clinical  data.  After  refunds, 
each  of  the  former  applications  paid 
one-fourth  the  full  application  fee  and 
are  counted  as  one-fourth  of  an 
application.  Similarly,  after  refunds 
each  of  the  latter  appUcations  paid  one- 
eighth  of  the  full  application  fee  rate 
and  are  counted  as  one-eighth  of  an 
application. 

Using  this  methodology,  the 
approximate  equivalent  number  of 
applications  with  clinical  data 
submitted  in  FY  1993  was  116,  before 
any  decisions  were  made  on  requests  for 
waivers  or  reductions.  FDA  believes  that 
the  equivalent  number  of  applications 
for  FY  1994  will  closely  approximate 
the  number  submitted  in  FY  1993,  after 
allowing  for  possible  waivers  or 
reductions.  Thus,  the  FY  1994 
application  fee  rate  is  determined  by 
dividing  the  adjusted  total  fee  revenue 
to  be  derived  fiom  applications 
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($18,761,400).  by  the  equivalent  number 
of  applicstioiu  projeGted  to  bo 
submitted  in  FY  1994  (116).  for  a  fee  of 
$162,000  per  appiicalion  with  cKnica) 
data  (rounded  to  the  nenest  fl.OOO).  A 
fee  of  one4Mlf  this  amount  or  $81 ,000* 
applies  to  applications  without  cKnical 
data  and  to  supplements  with  dinical 
data.  The  folkywing  calculations 
summarize  the  determination  of  FY 
1994  application  fee  rates: 

•  72  applications  with  dinica)  data,  •»■ 
16  >  2  appUcations  without  dinical 
data,  -f  59  -^  2  supplements  writh  clinical 
data,  ■»■  22  ■•>  4  applications  with  dinica) 
data  refused  to  file/withdrawn  before 
filing,  •♦■  8  -••  8  other  apphcations/ 
supplements  refused  to  file/withdrawn 
before  filing  s  116  (the  estimated 
number  of  "full  fee"  applications  for  FY 
1994  based  on  FY  1993  experience). 

•  $18,761,400  (FY  1994  estimated 
revenue  to  be  derived  from  applications) 
•«■  116  (the  estimated  number  of 
apphcations  for  FY  1994)  =  $162,000 
per  application  (rounded  to  nearest 
$1,000). 

•  For  apphcations  without  clinical 
data  and  supplements  with  dinical  data 


the  ^te  will  be  one-half  the  full 
application  fee  or  $81 .000. 

B.  Establishment  Fees 

The  PDUFA  FY  1993  establidunant 
fee  revenue  of  $12,000,000  was  based  on 
an  estimate  of  200  firms  subject  to 
establishment  fees,  at  a  fee  rate  of 
$60,000  per  establishment.  In  FY  1993, 
207  establishments  qualified  for  Gees, 
before  any  dedsions  on  requests  for 
waivers  or  reductions  were  mada  FDA 
estimates  that  approximately  200  will 
qualify  for  flees  In  FY  1994,  after 
allowing  for  possible  waivers  or 
reductions.  "Hius,  the  niunber  200  was 
used  in  setting  the  new  establishment 
fee  rate.  The  fee  per  establishment  is 
determined  by  dividing  the  adjusted 
total  fee  revenue  to  be  derived  from 
estaUishments  ($18,761,400),  by  the 
estimated  200  establishments,  for  an 
establishment  fee  rate  for  FY  1994  of 
$93300  (rounded  to  the  nearest  $100). 

C.  Product  Fees 

The  PDUFA  FY  1993  product  fee  of 
$6,000  was  based  on  an  estimate  that 
2,000  products  would  be  subject  to 


product  fees  in  FY  1993.  For  FY  1993. 
2,200  products  qualified  for  fees,  before 
any  dedsions  on  requests  for  waivers  or 
reductions  were  made.  However,  FDA 
estimates  that  only  2.000  products  will 
qualify /or  product  fees  in  FY  1994,  after 
allowing  for  possible  waivers  or 
reductions.  This  estimate  is  based  on 
information  obtained  by  the  agency  that 
some  applications  will  be  urithdrawn 
and  some  products  will  be  withdrawn 
from  the  market  and  therefore  not  be 
subject  to  fees.  Accwdingfy.  the  FY 
1994  product  fee  rate  was  determined 
by  dividing  the  adjusted  total  fee 
revenue  to  be  derived  from  product  fees 
($18,761,400).  by  the  estimated  2.000 
products,  for  a  product  fee  rate  for  FY 
1994  of  $9,400  (rounded  to  the  nearest 
$100). 

V.  Adjusted  Fee  Sdwdufea  for  FY  Year 
1994 

The  fee  rates  for  FY  1994  are  set  out 
in  the  following  table: 


.,-CL 


FEE  CATEGORY 


APPLICATIONS 

Wit»>  ciincal  date 

Wtthoul  dinicai  date 

Supptemenis  «Mlt>  clinical  date 

ESTA8LISHPI4EMTS 

PROOtlCTS  _ 


FEE  RATES  FOR  FY  1994 


$162,000 

81,000 

81.000 

93,800 

9,400 


VL  Implementation  of  Adjusted  Fee 
Schedules 

A.  Application  Fees 

Any  application  or  supplement 
subject  to  fees  under  the  PDUFA  that  is 
submitted  after  December  13, 1993  must 
be  accompanied  by  the  appropriate 
application  fee  established  in  the  new 
fee  schedule.  FDA  will  telephone 
applicants  who  submitted  quahfying 
applications  between  October  1, 1993. 
and  December  13. 1993  regarding  any 
payment  balance  due  as  a  result  of  the 
adjusted  fee  schedule.  Such 
applications  will  be  considered 
incomplete  if  appropriate  fee  payment  is 
not  made  by  January  12. 1994. 

B.  Establishment  and  Product  Fees 

By  December  31. 1993,  FDA  will  Issue 
invoices  for  establishment  and  produd 
fees  for  I^  1994  under  the  new  fee 
schedules.  Payment  will  be  due  by 
January  31, 1994.  FDA  will  issue 
invoices  in  October  1994  for  any 
products  and  establishments  subject  to 
fees  for  FY  1994  that  quahfy  for  fees 
after  the  December  1993  billing. 


Dated:  December  7, 1993. 
Michael  R.  TajrlM-. 
Deputy  Commissioner  for  Policy. 
Vnt  Doc  93-30277  Hied  12-7-93;  3:22  pm) 

BIUHM  COOC  4tM-*t-F 

Health  Care  Financing  Administratton 

[HSO-200-Nq 

RIN  093e-AF89 

Medicare  Program;  Peer  Review 
Organization,  General  Criteria  and 
Standards  for  Evaluating  Performaice 
of  Contract  Obligations 

AGENCY:  Heahh  Care  Finandng 
Administration  (HCFA),  HHS. 

ACTION:  Notice  with  comment  period. 

SUMMARY:  This  notice  provides  the 
general  criteria  and  standards  that  will 
be  used  to  determine  if  Croup  I 
Utilization  and  Quality  Control  Peer 
Review  Organization  (PRO)  contracts 
should  be  noncompetitively  renewed  or 
extended  on  or  after  September  30. 
1994.  The  Group  I  PROs  include 
Delaware,  Missouri,  Montana.  Nebraska. 
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Nevada.  Oklahoma.  Rhode  bland.  South 
Carolina,  Washington,  and  Wyoming. 
Section  1153(hM2)  of  the  Social  Secjjity 
Act  requires  that  we  publish  these 
criteria  and  allow  an  opportunity  for  . 
public  comment. 

DATES:  Comments  will  be  considered  if 
we  receive  them  at  the  appropriate 
address,  as  provided  below,  no  later 
than  5  p.m.  on  February  11, 1994. 
ADDRESSES:  Mail  written  comments  (1 
original  and  3  copies)  to  the  following 
address:  Health  Care  Financing 
Administration,  Department  of  Health 
and  Human  Services,  Attention:  HSQ- 
200-NC,  P.O.  Box  7517-0517, 
Baltimore,  MD  21207. 

If  you  prefer,  you  may  deliver  your 
written  comments  (1  original  and  3 
copies)  to  one  of  the  following 
addresses: 
Room  309-G,  Hubert  H.  Humphrey 

Building.  200  Independence  Avenue       * 

SW..  Washington.  DC  20201.  or 
Room  132,  East  High  Rise  Building. 

6325  Security  Boulevard,  Baltimore, 

MD  21207. 

Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 


by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
HSQ-200-^^.  Comments  received 
timely  will  be  availriile  for  public 
inspection  as  they  are  received, 
generally  beginning  approximately  3 
weeks  after  publication  of  a  document, 
In  Room  309-G  of  the  Department's 
offices  at  200  Independence  Avenue, 
SW.,  Washington,  DC,  on  Monday 
through  Friday  of  each  week  trom  8:30 
a.m.  to  5  p.m.  (phone:  (202)  690-7890). 
FOR  RJRTHER  INFORMATtON  CONTACT: 
Kathleen  Kelso,  (410)  966-7214. 

SUPPI.EMENTARY  INFORMATION: 

I.  Background 

A.  Pro-am  Description 

The  Peer  Review  Improvement  Act  of 
1982  (title  I,  subtitle  C  of  the  Tax  Equity 
and  Fiscal  Responsibihty  Act  of  1982 
(TEFRA),  Pub.  L  97-248)  amended  part 
B  of  title  XI  of  the  Social  Security  Act 
(the  Act)  by  establishing  the  PRO 
program.  TTie  PRO  program  was 
established  in  order  to  redirect,  simplify 
and  enhance  the  cost-effectiveness  and 
efficiency  of  the  medical  peer  review 
process.  Sections  1153(b)  and  1153(c)  of 
the  Act  define  the  types  of  organizations 
eUgible  to  become  PROs  and  establish 
certain  Limitations  and  priorities 
regarding  PRO  contracting.  In  42  CFR 
part  462,  subpart  C,  of  our  regulations, 
we  describe  tne  types  of  organizations 
eUgible  to  become  PROs.  In  §  462.101, 
we  require  they  (a)  be  either  a 
physician-sponsored  organization  as 
described  in  §462.102,  or  a  physician 
access  organization  as  described  in 
§  462,103;  and  (b)  demonstrate  their 
ability  to  perform  the  review 
requirements  set  forth  in  §  462.104. 

Section  1154  of  the  Act  requires  that 
PROs  review  those  services  furnished  by 
physicians,  other  health  care 
professionals,  providers,  and  suppliers 
as  specified  in  their  contract  with  the 
Secretary.  The  Secretary  enters  into 
contracts  with  PROs  to  review  certain 
health  care  services  or  proposed 
services  paid  for  by  the  Federal 
Government  to  determine  whether  those 
services  are  reasonable,  medically 
necessary,  furnished  in  the  appropriate 
setting,  and  of  a  quality  that  meets 
professionally  recognized  standards  of 
health  care. 

HCFA  began  awarding  contracts  to 
PROs  in  Jime,  1984.  We  currently 
maintain  53  PRO  contracts  with 
organizations  that  provide  medical 
review  activities  for  50  States,  the 
District  of  Columbia,  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  Guam, 
and  the  Northern  Mariana  Islandis. 

Under  section  1153(h)(2)  of  the  Act. 
the  Secretary  is  required  to  publish  in 


the  Federal  Register  the  general  criteria 
and  standards  that  will  bo  used  to 
evaluate  the  efficient  and  effective 
performance  of  contract  obligations  by 
PROs  and  provide  the  opportunity  for 
public  comment.  The  criteria  in  this 
notice  will  be  used  to  monitor  formally 
PRO  performance  and  capability  and  to 
determine  whether  the  Group  I  PROs 
whose  contracts  end  September,  1994 
should  have  their  contracts  renewed  on 
a  non-competitive  basis  for  another  3 
years,  extended  for  a  shorter  period,  or 
non-renewed.  The  Group  I  PROs 
include  Delaware,  Missouri,  Montana, 
Nebraska,  Nevada.  Oklahoma.  Rhode 
Island,  South  Carolina,  Washington,  and 
Wyoming.  (With  respect  to  health 
maintenance  organization  (HMO)  and 
competitive  medical  plan  (CMP)  review, 
the  Secretary  maintains  the  right  to 
determine  when  competitive 
procurement  of  external  quality  review 
is  in  the  best  interest  of  the  Government, 
as  provided  in  PubUc  Law  99-272  and 
Public  Law  99-509.  For  example,  the 
competitive  procurement  process  may 
provide  an  incentive  for  development  of 
new  review  systmis.) 

B.  Measuring  PRO  Performance 

We  have  developed  criteria  and 
standards  for  evaluating  performance 
based  on  the  Scope  of  Work  (SOW) 
common  to  the  Group  I  contracts.  The 
standards  and  criteria  focus  on  the 
following  areas:  communication,  data 
management,  cost  management,  medical 
review  activities,  quality  review, 
management/responsiveness,  and  HMO/ 
CMP  reviews.  Additional  criteria, 
appropriate  for  work  particular  to  a 
certain  contract,  may  also  be  included 
as  part  of  the  PRO's  negotiated  contract 
agreement.  We  will  use  the  evaluation 
critOTia  in  this  notice  in  several  Wei's  to 
monitor  and  assess  contractor 
performance. 

HCFA  will  use  the  criteria  to 
determine  whether  the  PRO  contract 
should  be  renewed  on  a  non- 
competitive basis,  extended,  or  non- 
renewed  and  subsequently  awarded 
through  competitive  bidding. 
(Performance  will  be  one  factor  in 
determining  if  it  is  in  the  best  interest 
of  the  Government  to  procxire 
competitively  contracts  for  HMO 
external  quality  review).  HCFA  will 
complete  itsjeview  of  PRO  performance 
in  early  1994  using  the  performance 
standards  set  forth  in  tins  notice,  so  that 
it  can  make  a  renewal  or  extension 
decision  before  the  ciurent  Group  I 
contracts  expire  in  the  fall  of  1994. 
Contracts  that  are  renewed  or  extended 
for  6  months  or  more  will  receive 
additional  reviews  if  appropriate. 


The  HCFA  regional  offices,  which  are 
responsible  for  t^e  daily  oversight  of 
PRO  operations,  use  the  criteria  as  a 
basis  for  monitoring  PRO  performance, 
identifying  deficiencies  in  performance, 
and  developing  corrective  action  plans 
to  improve  performance  to  a  satisfactory 
level.  If  a  PRO  is  imable  to  improve  its 
performance,  HCFA  may  witlmold 
contract  payments  or  initiate 
termination  actions. 

HCFA  will  also  use  these  standards  to 
monitor  the  PROs'  implementation  of 
the  Health  Care  Quality  Improvement 
hiitiative  (HCQII).  HOQII  is  being 
implemented  by  Ooup  I  PROs  in  April. 
July,  or  October,  1993.  In  implementing 
HCQn,  PROs  will  place  less  emphasis 
on  individual  clinical  concerns  and 
focus  more  attention  on  helping 
physicians  improve  the  overall  quality 
of  care.  Under  HCQII,  PROs  will  share 
their  analysis  of  patterns  of  care  and 
outcomes  with  physicians  and  providers 
to  improve  care.  Tliis  evaluation  will 
■•  serve  as  an  early  warning  system  to 
identify  instances  in  which  the  PRO  is 
not  undertaking  the  basic  activities 
necessary  to  be  successful  in  performing 
HCQn  activities. 

C.  PubUc  Comments  on  New  Incentives 
for  Superior  Performance 

A  major  challenge  of  the  PRO  program 
is  maintaining  accountability  for  the 
efficient  use  of  hmited  Federal 
resources  and  compliance  with 
contractual  standards  without 
constraining  program  effectiveness.  We 
are  requesting  comments  on  methods 
and  mechanisms  to  identify,  measure, 
and  provide  appropriate  incentives  for 
superior  performance  by  PROs. 
Specifically,  we  request  comments 
concerning: 

•  Ways  to  recognize,  measure  and 
encourage  cosl-eflfective  PRO  innovation 
and  adaptation  to  unique  and  changing 
review  environments; 

•  Introduction  of  HCFA-approved, 
cost-effective  and  innovative  review 
methods  and  technologies  as  an 
additional  criterion  for  evaluating  PRO 
performance; 

•  Specific  ways  to  strengthen  the 
Unkage  of  existing  information  systems 
and  the  coordination  between  certifying 
and  monitoring  entities; 

•  Specific  ways  to  reduce  redundant 
oversight  and  make  more  effective  use 
of  scarce  resources  at  the  local.  State, 
and  Federal  levels;  and 

•  Appropriate  acknowledgments  of 
and  incentives  for  increased  PRO 
effectiveness.  For  example,  we  are 
interested  in  comments  covering: 

— Increased  contract  flexibility; 
—Pilot  project  funding; 


65188  Federal  Register  /  Vol.  58.  No.  237  /  Monday.  December  13.  1993  /  Notices 


— Greater  flexibility  in  selecting  review 

methodologies; 
— Greater  flexibility  in  targeting  review 

resources;  and 
— Opportunities  to  train  other  PRO  staff. 

We  will  review  these  comments  and 
will  consider  them  in  our  ongoing  effort 
to  improve  the  effectiveness  and 
efficiency  of  the  PRO  program. 

II.  General  Criteria  and  Standards 

A.  Need  for  Group  I  Notice 

This  notice  provides  the  general 
criteria  and  standards  for  the  evaluation 
of  the  Group  I  PROs'  performance  for 
contracts  that  are  scheduled  to  expire 
September,  1994,  A  separate  notice  is 
required  for  Group  I  PROs  because  they 
operate  xmder  a  SOW  unique  to  their 
contracts  and  therefore  need  to  be 
evaluated  based  on  a  different  set  of 
criteria  than  other  PROs.  Between  April 
and  October  of  1993.  the  Group  I  PROs 
are  implementing  HCQII.  Since  HCQII 
will  be  the  next  3-year  contract  cycle, 
we  believe  the  performance  of  these 
PROs  in  implementing  HCQII  is  an 
important  feature  in  determining  if  their 
contracts  should  be  noncompetitively 
renewed  or  extended.  Therefore,  the 
performance  criteria  for  Group  I  PROs 
include  the  ability  to  implement  HCQII. 

Additionally,  a  separate  notice  is 
required  because  these  PROs  operate 
imder  cost  contracts  (in  previous 
contracts,  the  payment  they  received 
from  Medicare  was  not  affected  by  the 
costs  they  incurred).  Thus,  the 
standards  and  criteria  set  forth  in  this 
notice  provide  for  evaluation  of  the 
ability  of  the  Group  I  PROs  to  perform 
activities  in  a  cost-effective  manner.  We 
will  publish  a  separate  Federal  Register 
notice  concerning  revised  criteria  and 
standards  for  all  53  PROs  entering  into 
contracts  beginning  with  the  next 
contract  cycle. 

B.  Satisfactory  Performance 

As  noted  above,  section  1153(h)(2)  of 
the  Act  requires  that  we  publish  the 
general  criteria  and  standards  and 
provide  an  opportunity  for  public 
comment.  Individual  contracts  may 
require  the  inclusion  of  additional 
specific  evaluation  criteria  and 
standards  in  selected  contracts  that  are 
not  set  forth  in  this  notice.  The  general 
criteria  and  standards  provide  the  basis 
for  all  cxirrent  contract  monitoring 
activities.  The  evaluation  criteria  and 
performance  standards  used  to  assess 
the  effectiveness  and  efficiency  of  PROs 
are  based  on  our  experience  in 
evaluating  PRO  contract  proposals  and 
PRO  contractor  performance,  as  well  as 
on  our  experience  in  evaluating  other 
contractors.  At  this  time,  we  are 


soliciting  comments  only  on  revisions  to 
the  general  criteria  and  standards  and 
not  on  any  other  aspect  of  our  contractor 
performance  review  processes  or 
methodologies. 

HCFA  has  established  standards  to  be 
evaluated  to  ensure  that  the  PROs 
perform  satisfactorily  in  accordance 
with  the  SOW  and  their  signed  contract. 
Failure  to  meet  ell  of  the  standards  may 
result  in  nonrenewal  of  the  contract. 
HCFA  will  establish  the  satisfactory 
performance  level  for  each  of  the 
evaluation  areas.  If  the  evaluation 
reveals  that  a  PRO'S  performance  is  less 
than  satisfactory,  the  PRO  can  still  meet 
the  perfonrance  standard  if: 

•  The  PRO  successfully  completes  a 
HCFA-approved  corrective  action  plan; 

•  The  performance  problem  is 
corrected;  and 

•  The  above  are  accomplished  in  the 
required  timeframe. 

C.  Evaluation  Criteria  and  Standards 

Two  discrete  criteria  sets  are 
presented.  The  first  criteria  set  contains 
elements  common  to  all  Group  I  PRO 
contracts  and  applies  to  all  Group  I 
PROs.  The  second  criteria  set  is  a 
supplement  for  use  in  evaluating  the 
contract  performance  of  those  PROs 
whose  contracts  include  the  review  of 
services  furnished  to  Medicare 
beneficiaries  by  HMOs  and  CMPs. 

1.  Evaluation  Criteria  Set  I 

The  final  evaluation  period  for  Croup 
I  PROs  began  in  April,  1993.  but  not  all 
Group  I  PROs  have  begun 
implementation  of  HCQII  activities  at 
the  same  time.  Some  PROs  began  in 
April,  or  July  1993,  and  others  will 
implement  HCQII  in  October  1993.  As  a 
result,  the  emphasis  of  the  final 
evaluation  will  differ  depending  on  the 
date  that  the  PRO  began  HCQII 
activities.  For  example,  for  those  PROs 
implementing  the  new  HCQII 
requirements  early  in  the  review  period, 
HCFA  will  place  greater  weight  on  the 
implementation  of  HCQII,  and  may 
choose  not  to  evaluate  selected 
standards  that  are  not  as  relevant  to 
HCQn.  However,  in  each  case,  HCFA 
will  make  its  decision  on  contract 
renewal  based  on  the  information 
available  at  the  time  of  the  evaluation 
concerning  the  PRO'S  ability  to  be 
successful  in  another  3 -year  contract. 

We  will  evaluate  the  following  areas 
in  assessing  the  fulfillment  of 
contractual  obligations  by  the  Croup  I 
PROs: 

•  Communication.  This  area 
evaluates  whether  the  PRO  takes  the 
necessary  steps  to  ensure  the  support, 
understanding  and  participation  of  all  of 
the  constituencies  that  are  affected  by 


the  PRO  program  to  improve  the  quality 
of  health  care  to  Medicare  beneficiaries. 
Specific  standards  include: 
— ^The  PRO  successfully  informs 
Medif^re  beneficiaries/enrollees 
about  their  rights  and  PRO  activities, 
including  where  applicable,  HMO/ 
CMP  review.  This  includes  being 
responsive  to  requests  from  Medicare 
beneficiaries  for  meetings  and 
presentations  and  acting 
appropriately  as  a  result  of  comments 
to  improve  its  communications 
processes. 
■ — The  PRO  develops  and  implements 
effective  educational  feedback 
activities  to  ensure  the  support, 
understanding  and  participation  of 
physicians,  providers,  HMOs/CMPs 
and  other  organizations  affected  by 
PRO  activities. 

•  Data  Management.  This  section 
reflects  the  PRO's  ability  to  submit 
accurate  reports  and  send  adjustments 
to  intermediaries  in  a  timely  manner. 
Specific  standards  include: 

— ^The  PRO  submits  acceptable  reports, 
including  reports  of  case  review,  as 
required  in  the  current  Data  Users 
Guide.  This  includes  the  timely 
correction  of  errors  detected  by  the 
PRO  or  the  regional  office. 

— The  PRO  identifies  the  need  for  a 
payment  adjustment  and  submits  the 
adjustment  to  the  Part  A 
intermediary /carrier  in  a  timely  and 
accurate  manner. 

•  Cost  Management.  This  area 
measures  the  ability  of  the  PRO  to 
control  costs.  The  evaluation  standard 
is: 

— ^The  PRO  operates  efficiently  in 
accomplishing  its  contract  activities 
and  remains  within  its  approved 
budget. 

•  Review  Activities.  This  area 
measures  the  PRO's  performance  in 
carrying  out  its  medical  review 
activities.  The  standards  include: 
— ^The  PRO  makes  correct  inpatient 

hospital  review  decisions.  The  PRO 
identifies  quality  and  utilization 
problems  and  responsible  parties. 

— ^The  PRO  accurately  validates 
Diagnosis  Related  Groups  (DRGs) 
reported  by  hospitals. 

— ^The  PRO  makes  correct  ambulatory 
surgery  review  decisions.  The  PRO 
determines  if  the  procedure  was 
medically  necessary,  identifies  quality 
problems  and  responsible  parties. 

— ^The  PRO  accurately  conducts  review 
of  beneficiary/enroUee  complaints, 
reconsiderations  of  denials,  re- 
reviews  of  DRG/Current  Procedural 
Tenninology-4  changes  and  final 
quality  concerns  in  a  timely  manner 
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and  notifies  appropriate  parties 
(including  intermediaries  and  carriers 
of  full  and  partial  reversals)  of  the 
results.  The  PRO  fulfills  its 
responsibilities  with  respect  to  all 
levels  of  appeal  including  requests  for 
Administrative  Law  Judge  (ALJ) 
hearings. 
—The  PRO  complies  with  SOW  and 
PRO  Manual  requirements  when 
requests  are  received  for  review  of 
allegations  of  section  1867  violaticms 
(anti'dumping)  or  allegations  of  fraud 
and  ebuse. 

•  Quality  Review.  This  area  evaluates 
the  PRO'S  performance  in  carrying  out 
quality  review  activities. 

— The  PRO  accurately  profiles  quality 
problems  including  documentation  of 
appropriate  action. 

—The  PRO  implements  timely  and 
appropriate  interventions  as  required 
by  the  SOW,  evaluates  their 
effectiveness,  revises  them  if 
necessary,  and  issues  letters  dearly 
describing  the  nature  of  the  problem 
and  the  action  to  be  taken. 

—The  PRO  complies  with  its  HCFA- 
approved  sanction  plan.  This  includes 
the  uae  of  mandatory  sanction  notices, 
the  approval  of  action  plans  that 
address  the  sanctionable  problem,  and 
the  development  of  complete  reports 
to  the  Office  of  Inspector  General 
(OIG). 

•  Management/Responsiveness.  This 
area  evaluates  the  performance  of  the 
PRO  in  implementing  HCQII,  correcting 
problems  identified  by  the  regional 
office,  and  appljing  the  limitation  of 
liability  provisions  to  denied  services, 
as  well  as  correctly  reviewing  cases 
involving  hospital-issued  notices  of 
noncoverage  (HINNs). 

— ^The  PRO  responds  appropriately  and 
timely  to  HCTA  requests  for  corrective 
action  and  performemce  improvement 
plans,  and  to  HCFA  and  OIG  requests 
for  information. 

—The  PRO  hes  put  into  place  ail 
mechanisms  required  for  successful 
performance  of  HCQII  activities  (for 
example,  maintaining  adequate 
computer  capacity  and  completing 
pre-existing  corrective  action  plans). 

— ^The  PRO  correctly  applies  the 
limitation  of  liability  provision  to 
denied  services,  including  the 
determination  and  application  of  the 
presumptive  limitation  of  liability 
status  whore  swing  bed  hospital 
services  are  denied;  correctly 
monitors  hospitals'  issuance  of  "An 
Important  Message  from  Medicare" 
(the  Message);  and'correctly  reviews 
cases  involving  HINNs. 


2.  Evaluation  Criteria  Set  II 

We  will  evaluate  PRO  performance  In 
HMO/CMP  activities  using  Evaluation 
Criteria  Set  I  as  applicable,  along  with 
the  two  separate  standards  unique  to 
HMO/CMP  review  that  are  described 
below: 

•  HMO/CMP  Review 

— The  PRO  makes  correct  decisions  on 
HMO  review  including  identifying 
quality  problems  (for  example 
premature  dischai;ges  or  lack  of  access 
to  care). 

— ^The  PRO  performs  an  appropriate 
amoimt  of  reviews  in  accordance  with 
its  SOW  requirements. 

m.  Regulatory  Impact  Statement 

This  notice  with  comment  period 
complies  with  the  requirement  in 
section  1153(h)(2)  of  the  Act  that  the 
Secretary  publish  performance  criteria 
for  PROs  and  provide  an  opportunity  for 
public  comment.  The  requirements  set 
forth  in  this  notice  will  not  have  an 
economic  impact  on  PROs.  Therefore. 
we  have  determined  and  the  Secretary 
certifies  that  no  analyses  are  required 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  through  612),  or  section 
1102(b)  of  the  Act. 

IV.  Other  Required  Informatiim 

A.  Reporting/Recordkeeping 
Requirements 

lliis  notice  does  not  impose 
information  collection  requirements. 

B.  Response  to  Comments 

Publication  of  the  evaluation  criteria 
provides  notice  to  all  affected  and 
interested  parties  and  affords  them  the 
opportunity  to  express  their  views.  We 
expect  that  this  process  will  result  in 
evaluation  criteria  that  provide  a 
comprehensive  and  equitable  evaluation 
system.  Because  of  the  large  number  of 
items  of  correspondence  we  ncHmally 
receive  as  a  result  of  a  notice,  we  are  not 
able  to  acknowledge  or  respond  to 
public  comments  individually.  If  the 
evaluation  criteria  are  revised  as  a  result 
of  this  process,  we  will  publish  a 
subsequent  notice  explaining  the 
changes  and  respond  to  public 
comments  in  that  notice. 

Authority:  Section  1153  of  the  Social 
Security  Act  (42  U.S.C.  1320c-2). 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773.  Medicare— Hospital 
Insurance;  and  Program  Na  93.774, 
Medicare— Supplementary  Medical 
Insurance  Prc^iam) 


Dated:  August  24, 1993. 
Bruce  C  VUdfldc 
Administrator,  Healih  Care  Financing 

Administration. 

IFR  Doc.  93-30337  Filed  12-10-93;  8:45  amj 

BOXMO  COOE  4120-01-P 


National  Institutes  of  Health 

Developmental  Therapeutics  Contracts 
Review  Committee;  Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Developmental  Therapeutics 
Contracts  Review  Committee,  National 
Cancer  Institute.  National  Institutes  of 
Health,  on  January  6-7. 1994,  at 
Building  31,  Conference  Room  6,  9000 
Rockville  Pike,  Bethesda,  Maryland 
20892. 

This  meeting  will  be  open  to  the 
public  from  9  a.m.  to  10  a.m.  on  January 
6  to  discuss  administrative  details. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  provisions  set 
forth  in  sees.  522b(c)(4)  and  552b(cK6). 
tide  5.  U.S.C  and  sec  10(d)  of  Public 
Law  92-463,  the  meeting  will  be  closed 
to  the  public  on  January  6  from  10  a.m. 
to  recess  and  on  January  7  from  9  a.m. 
to  adjournment  for  the  review, 
discussion,  and  evaluation  of  individual 
contract  proposals.  Tliese  proposals  and 
the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  persona!  information  concerning 
individuals  associated  with  the 
proposals,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  Comciittee  Management  Officer, 
National  Cancer  Institute,  Executive 
Flaza  North,  room  630E,  National 
hisUtutes  of  Health,  9000  Rockville 
Pike.  Bethesda.  Maryland  20892-9903. 
Tel.  (301)  496-5708,  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
the  committee  members  upon  request. 

Dr.  Harvey  P.  Stein,  Scientific  Review 
Administrator,  Contracts  Review 
Branch.  Division  of  Extramural 
Activities,  National  Cancer  Institute. 
National  Institutes  of  Health,  Executive 
Plaza  North,  room  601C  9000  Rockville 
Pike.  Bethesda.  Maryland  20892-9903, 
Tel.  (301)  496-7030,  will  furnish 
substantive  program  information. 

Individuals  wno  plan  to  attend  and 
need  special  assistance  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations  should 
contact  Ms.  Alma  O.  Carter  on  (301) 
496-7523  in  advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393,  Cancer  Cause  and 
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Prevention  Research;  93.394,  Cancer 
Detection  and  Diagnosis  Research;  93.395, 
Cancer  Treatment  Research;  93.396,  Cancer 
Biology  Research;  93.397,  Cancer  Centers 
Support;  93.398,  Cancer  Research  Manpower: 
93.399,  Cancer  Control) 

Dated:  December  7, 1993. 
Suaui  K.  Feldman, 
Committee  Management  Officer,  NIH. 
[FR  Doc  93-30376  Filed  12-10-93;  8:45  am] 
MLLMQ  COM  4140-ei-M 


Social  Security  Administration 

Social  Security  Ruling  SSR  93-3; 
Disappearance  of  a  Child  Beneficiary— 
Restriction  Against  Payment  to  a 
Missing  Beneficiary 

AGENCY:  Social  Seciirity  Administration. 

HHS. 

ACTION:  Notice  of  social  security  ruling. 

summary:  In  accordance  with  20  CFR 
422.406(b)(1),  the  Commissioner  of 
Social  Sectihty  gives  notice  of  Social 
Security  Ruling  93-3.  This  Ruling 
concerns  continuing  to  pay  benefits  to  a 
child  beneficiary  who  disappeared 
mysteriously  and  is  still  missing.  The 
Social  Security  Administration  (SSA) 
has  no  legal  authority  to  pay  benefits  to 
individuals  who  are  not  entitled  to 
them.  SSA  has  an  obligation  to  protect 
the  Social  Security  Trust  Funds. 
Therefore,  SSA  would  be  justified  in 
suspending  benefits  until  the  status  or 
whereabouts  of  the  missing  child  has 
been  determined. 

EFFECTIVE  DATE:  December  13, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joanne  K.  Castello,  Office  of 
Regulations,  Social  Security 
Administration,  6401  Security 
Boulevard,  Baltimore,  MD  21235  (410) 
965-1711. 

SUPPLEMENTARY  INFORMATION:  Although 
we  are  not  required  to  do  so  pursuant 
to  5  U.S.C.  552  (a)(1)  and  (a)(2),  we  are 
publishing  this  Social  Security  Ruling 
in  accordance  with  20  CFR 
422.406(b)(1). 

Social  Security  Rulings  make 
available  to  the  public  precedential 
decisions  relating  to  the  Federal  old-age, 
survivors,  disability,  supplemental 
security  income,  and  black  lung  benefits 
programs.  Social  Security  Rulings  may 
be  based  on  case  decisions  made  at  all 
administrative  levels  of  adjudication, 
Federal  court  decisions.  Commissioner's 
decisions,  opinions  of  the  Office  of  the 
General  Counsel,  and  other  policy 
interpretations  of  the  law  and 
regulations. 

Although  Social  Security  Rulings  do 
not  have  the  force  and  effect  of  the  law 
or  regulations,  they  are  binding  on  all 


components  of  the  Social  Security 
Adniinistration,  in  accordance  with  20 
CFR  422.406(b)(1).  and  are  to  be  reUed 
upon  as  precedents  in  adjudicating 
other  cases. 

If  this  Social  Security  Ruling  is  later 
superseded,  modified,  or  rescinded,  we 
will  publish  a  notice  in  the  Federal 
Register  to  that  effect. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.802  Social  Security — 
Disability  Insurance;  93.803  Social 
Security — Retirement  Insurance;  93.805 
Social  Security — Survivors  Insurance;  93.806 
Special  Benetits  for  Disabled  Coal  Miners; 
93.807  Supplemental  Security  Income) 

Dated:  November  19, 1993. 
Shirley  S.  Oiater. 
Commissioner  of  Social  Security. 

Sections  202(d)  and  205  (i)  and  (j)  of  the 
Social  Security  Act  (42  U.S.C  402(d) 
and  405  (i)  and  (j))  Disappearance  of  a 
Child  Beneficiary — Restriction  Against 
Payment  to  a  Missing  Beneficiary 

20  CFR  404.352(b).  404.705  and 
404.2001 

After  a  child  beneficiary  disappeared 
mysteriously,  the  Social  Security 
Administration  (SSA)  suspended  her 
benefits.  The  beneficiary's  mother,  also 
the  representative  payee  for  the  child, 
protested  on  the  basis  that  she  needed 
the  funds  to  help  finance  the  search  for 
her  daughter  and  requested  that  benefits 
be  reinstated.  SSA  reinstated  the 
benefits  pending  further  review. 

Five  years  have  now  elapsed  since  the 
beneficiary  disappeared.  The  question 
here  is  whether  SSA  should  continue 
benefit  payments  for  the  missing 
beneficiary  when  it  is  not  knovtm 
whether  she  is  still  alive  and  entitled  to 
the  benefits. 

Held,  based  on  the  circumstances  in 
this  case,  further  payment  of  benefits 
should  be  suspended  imtil  the 
beneficiary's  whereabouts  and 
continuing  eligibility  for  benefits  have 
been  determined. 

On  June  3, 1988,  the  child  beneficiary 
disappeared.  At  that  time  she  was  7 
years  old.  Her  mother  believes  that  she 
may  have  been  abducted  by  an 
unknown  person(s).  Since  that  date 
there  have  been  no  reported  sightings  of 
her,  she  has  not  been  in  contact  with 
any  relatives,  and  it  is  not  known 
whether  she  is  still  alive.  No 
determination  has  been  made  by  any 
Federal  or  State  agency  about  the  reason 
for  her  disappearance  or  whether  she 
may  be  still  alive. 

SSA  initially  suspended  benefits  in 
1988.  SSA  reinstated  the  benefits  when 
the  child's  mother  maintained  that  the 
benefits  were  being  used  on  behalf  of 
the  beneficiary,  that  is.  to  search  for  her 


with  the  intent  of  restoring  her  to  her 
family  environment.  However,  despite 
the  passage  of  a  lengthy  period  of  time, 
there  is  no  information  available  as  to 
whether  the  child  remains  alive  and 
entitled  to  benefits. 

Under  the  provisions  of  the  Social 
Security  Act  (the  Act)  (section  202(d)). 
and  its  implementing  regulation  (20 
CFR  404.352(b)),  a  minor  child  who  is 
entitled  to  benefits  is  eligible  to  receive 
such  benefits  tmtil  the  child  marries, 
attains  age  18  (unless  a  full-time  student 
or  disabled),  or  dies  (whichever  occurs 
•first).  Such  payments  are  usually 
certified  to  a  representative  payee  to  be 
used  for  the  child's  interests. 

The  Act  does  not  provide  SSA  with 
authority  to  expend  Trust  Funds  in  the 
form  of  benefit  payments  to  individuals 
who  are  not  entitled  to  those  payments. 
Since  the  beneficiary  who  is  missing 
may  not  continue  to  be  eligible  for 
benefits.  SSA  will  suspend  benefits 
until  the  beneficiary's  eligibility  can  be 
determined.  Social  Sectirity  Ruling  90- 
6  (C.E  1990-1991,  p.  39)  explains: 

There  is  no  authority  for  making 
representative  payment  if  the  beneficiary  has 
disappeared  or  is  believed  to  be  deceased. 

•  *  •  The  Secretary  was  justified  in 
suspending  the  beneficiary's  benefits  until 
such  time  as  her  status  or  whereabouts  have 
been  determined. 

Furthermore,  according  to  section 
205(i)  of  the  Act.  SSA  must  certify  to  the 
Secretary  of  the  Treasury  the  address  of 
a  person  entitled  to  receive  payments 
and  the  time  when  the  payments  shall 
be  made.  It  is  appropriate  to  suspend  or 
terminate  payment  of  benefits  when 
SSA  does  not  know  the  address  of  the 
beneficiary  or  whether  payments  should 
be  made  at  a  particular  time  due  to 
uncertainty  about  eligibility. 

In  this  case,  the  passage  of  time  and 
lack  of  any  contact  with  the  missing 
child  since  1988  create  substantial 
doubt  about  her  continuing  eligibility 
for  benefits.  According  to  information 
fi'om  the  Federal  Bureau  of 
Investigation,  the  longer  the  duration  of 
an  tmresolved  child  abduction,  the  less 
likelihood  there  is  that  the  child  will  be 
returned.  Therefore,  under  the 
circumstances  in  this  case,  there  is 
sufficient  uncertainty  about  the  child's 
continuing  eligibility  for  benefits  to 
justify  the  suspension  of  benefits  until 
her  status  can  be  determined. 

[FR  Doc.  93-30331  Filed  12-10-93;  8:45  am] 
B4UJNQ  CODE  4190^2»-P 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[AZ-02(M)4-4140-OS;  LEAS] 

Notice  Of  Intent  To  Prepare  an 
Environmental  Impact  Statement 

AGENCY:  Department  of  Interior,  Bureau 
of  Land  Management. 
ACTION:  Rescheduled  scoping  meeting 
dates;  notice  of  intent  to  prepare  an 
environmental  impact  statement; 
Cyprus  Casa  Grande  Mine;  Tohono 
O'Odham  Nation,  Papago  Indian 
Reservation,  Arizona. 

SUMMARY:  Per  the  correction  published 
in  the  November  24, 1993  edition  of  the 
Federal  Register  (page  62130),  the 
public  scoping  meetings  for  determining 
issues  regarding  the  proposed  large 
scale  open  pit  copper  mine  at  Cyrpus 
Casa  Grande  Mine  and  the  Notice  of 
Intent  to  Prepare  an  Environmental 
Impact  Statement  are  scheduled  as 
follows: 
January  8, 1994,  Komelik,  AZ,  Saturday, 

9  a.m..  District  Center 
January  10, 1994,    Sells,  AZ,    Monday, 

6  p.m..  Council  Chambers 
January  12, 1994,  Santa  Rosa,  AZ, 

Wedinesday.  6  p.m..  District  Center 
January  13. 1994,  Chui  Chu,  AZ. 

Thursday,  6  p.m..  Elderly  Center 
January  18. 1994,  Casa  Grande.  AZ, 

Tuesday,  6  p.m..  Holiday  Inn 

A  detailed  summary  regarding  this 
proposal  was  published  in  the 
November  12, 1993,  Federal  Register 
(page  80048).  Meeting  times  Usted  in 
that  publication  are  superseded  by  the 
information  listed. 

For  further  information  contact  Moon 
Hom,  Mining  Engineer,  Bureau  of  Land 
Management,  2015  West  Deer  Valley  Road, 
Phoenix.  Arizona  85027,  phone  (602)  780- 
8090. 

Dated:  December  3, 1993. 
David  ;.  Miller. 
Acting  District  Manager. 
IFR  Doc.  93-30289  Filed  12-10-93;  8:45  am] 
BILUNQ  CODE  4310-42-M 

[E&-940-5700-10-241A] 

General  Land  Office  Automated 
-  Recorda  Profect 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  gives  notice  that  the 
BLM  General  Land  Office  (GLO) 
Automated  Records  Project  is  expanded 
to  include  the  availability  of  the  patent 


attribute  data  base  on  Compact  Disk  and 
remote  access  via  computer  terminals 
with  modems. 
DATES:  December  13, 1993. 
ADDRESSES:  Information  about  the  GLO 
Automated  Records  Project  can  be 
obtained  by  writing  to:  Bureau  of  Land 
Management,  Eastern  States,  Attention: 
Public  Services  Section.  7450  Boston 
Boulevard,  Springfield,  Virginia  22153. 
SUPPLEMENTARY  INFORMATION:  The  BLM 
Eastern  States  maintains  the  original 
GLO  tract  books  that  show  how,  when, 
and  to  whom  title  to  public  domain 
lands  passed  from  the  United  States — in 
the  States  of  Alabama,  Arkansas, 
Florida.  Illinois.  Indiana,  Iowa, 
Louisiana,  Michigan,  Minnesota, 
Missouri,  Mississippi,  Wisconsin,  and 

{)arts  of  Ohio.  The  tract  books  record 
and  transactions  dating  back  to  1778. 
The  BLM  also  has  responsibility  for  the 
5  million  land  patent  documents  that 
the  tract  books  recorded. 

The  BLM  initiated  the  GLO 
Automated  Records  Project  because  it 
recognized  the  need  to  protect  and 
preserve  these  patent  records,  and  make 
them  more  accessible.  The  Project 
provides  the  capabiUty  to  scan,  index, 
store,  update^  and  retrieve  Images  and 
attribute  data  for  the  images  of  the  GLO 
patent  documents.  To  protect  them  from 
further  deterioration,  BLM  retires  the 
original  patent  documents  from  daily 
public  use  after  entry  into  the  GLO 
Automated  Records  System. 

The  automated  dataoase  is  now 
available  for  the  States  of  Florida, 
Arkansas,  Louisiana,  Mississippi, 
Michigan,  Minnesota,  Ohio,  and 
Wisconsin  for  patents  issued  for  cash 
entries  and  homesteads  before  July  1, 
1908.  Queries  to  the  database  can  be 
made  in  six  areas:  Patent  authority, 
patentee  name,  land  office,  certificate 
number,  legal  land  description,  and 
coimty.  As  they  are  completed,  the  rest 
of  the  patents  will  come  "on-line." 

The  attribute  database  for  the 
automated  patent  documents  are  being 
recorded  onto  Compact  Disks-Read  Only 
Memory  (CD-ROM), 

Note:  The  CD-ROM  will  not  operate  on 
either  Macintosh  computers  or  computers 
with  monochrome  screens. 

Beginning  in  October  1993,  the 
Government  Printing  Office  (GPO) 
began  selling  the  CD-ROMs  of  the 
patent  attribute  data  base  for  the  State 
of  Arkansas.  The  CD-ROMs  for  the 
States  of  Florida,  Louisiana,  Mississippi. 
Ohio.  Minnesota,  Michigan,  and 
Wisconsin  will  be  available  for  sale  in 
1994  from  GPO  at  the  rate  of  one  State 
CD-ROM  every  two  or  three  months. 
Persons  wishing  to  purchase  the  CD- 
ROMs  should  contact:  Superintendent 


of  Doomients.  Government  Printing 
Office,  P.O.  Box  3T1954,  Pittsburgh. 
Pennsylvania  15250-7954  (202)  512- 
1526. 

Remote  retrieval  of  the  data  base 
-using  a  computer  and  modem  is  also 
available,  24  hours  a  day,  for  the  States 
that  are  automated.  Anyone  wishing  to 
access  the  GLO  System  by  remote 
retrieval  must  contact  the  BLM  Public 
Service  Section  at  703-440-1600  and 
establish  a  GLO  System  Remote  Users' 
Account.  System  support  is  provided 
from  8  a.m.  to  5  p.m.  (Eastern  time), 
Monday  through  Friday  (excluding 
holidays)  by  the  BLM's  Eastern  States 
Office  in  Springfield,  Virginia.  Paper 
copies  of  dociunent  images  can  be 
requested  by  remote  access  users  via  the 
modem  and  ^ed  or  mailed  to  the  user. 
Rates  for  using  the  system  follow 
established  BLM  cost  recovery 
gtiidelines  (Reference  Federal  Register 
Volimie  57,  No.  243,  page  60001). 
'  When  users  of  the  CD-ROM  request 
copies  of  documents,  the  following 
prices  apply: 
$1.25  for  an  vmcertified  copy  of  a  one 

page  document 
$0.13  for  each  additional  page  of  a 

multi-page  doctmient 
$0.25  to  certify  a  document 

Please  use  the  order  form  provided  on 
the  CD-ROM  when  ordering  documents. 

Note:  The  price  schedule  above  replaces 
the  prices  given  on  the  Arkansas  CD-ROM 
Document  Image  Ordering  Form,  October 
1993.  This  new  price  schedule  is  in  effect  for 
all  GLO  CD-RO.M'8. 

FOR  FURTHER  INFORMATION  CONTACT:  The 

Public  Service  Section  of  BLM  Eastern 
States  at  703-440-1600. 

Dated:  December  3, 1993. 
Carson  W.  Culp,  Jr.. 

State  Director. 

[FR  Doc.  93-30290  Filed  12-10-93;  8:45  am) 

BiLUNG  CODE  4310-aMi 


National  Park  Service 

Urban  Park  and  Recreation  Recovery 
Program 

AGENCY:  National  Park  Service,  Interior. 
action:  Notice  of  FY-1994  Grant 
Round— UP ARR  Rehabilitation  and 
Innovation  Grants. 

SUMMARY:  This  notice  armoimces  the 
availability  of  grant  funds  under  the 
Rehabilitation  and  Innovation  phases  of 
the  Urban  Park  and  Recreation  Recovery 
(UP ARR)  Program  and  provides 
information  on  the  apphcation  process 
including  eligible  recipients  and 
deadUnes  for  submission  of  proposals. 
FOR  FURTHER  INFORMATION  CONTACT: 
"UP ARR,"  Recreation  Grants  Division, 
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National  Paik.  Service.  Department  of 
the  Interior,  P.O.  Box  371Z7. 
Washingtoa.  DC  200U-7127;  (2QZI 343- 
3700. 

SUPPLEMEMTARY  MP0RMAT10N:  Fire 
million  dollaa  ($5.0QQ,000)  haa  been 
appropriated  by  Congiesa  for  Fiscal  Year 
1904  nindJAg  of  Rebabilitatioa  and 
Innovation  projects  under  the  Urban 
Park  and  KecreatieB  Recovery  Act  of 
197S  (Pub.  L.  95-6251.  NFS  will 
consider  proposals  ita  fan  ding  projects 
with  a  dollar  limit  of  $200,000  [Federal 
share  of  total  pn^ect  cost)  under  the 
Rehabilitation  phase  of  the  program  and 

ftrqacts  with  a  dollar  limit  of  $30,000 
Federal  share)  unds  the  Innovation 
phase.  No  more  than  ten  percent 
($500,000)  of  the  total  amount 
appropriated  will  go  toward  the  funding 
of  Innovation  proposak.  Preapplications 
must  be  received  by  the  appropriate 
NPS  Regioaal  Office  by  no  later  than 
April  15. 1994. 

Rehabilitation  grants  will  be  targeted 
to  rehabilitate  existing  neighborhood 
recreation  areas  and  facilities  which 
have  deteriorated  to  the  point  where 
health  and  safety  are  endangered  or  the 
community's  range  of  quality  recreation 
service  is  impaired.  Proposals  must  be 
designed  to  provide  recreation  services 
for  residents  within  a  specified  area 
identified  by  the  applicant  Pioposals 
may  identify  improvements  at  multiple 
sites  or  facilities,  eadi  of  which  must  be 
individually  addressed.  Grants  may  be 
used  to  remodeL  rebuild,  expand,  or 
develop  existing  outdoor  or  indoor 
recreation  areas  and  facilities. 

Innovation  grants  may  generalfy  cover 
the  costs  of  personnel,  training, 
facilities,  recreation  equipment, 
supplies  or  services  associated  widi  the 
development  of  cost-eSactive  idtea* 
concepts,  and  approaches  towards 
improving  facility  design,  opeiatione,  or 
programming  for  the  delivery  of 
recreation  services. 

Innovation  projects  should  contribute 
to  a  systems  approach  to  recreation  by 
linking  recreation  services  with  other 
critical  cmtiiimnrty  programs  such  as 
housing,  transportation,  health  and 
public  safety,  water  quality,  energy 
conservation,  crime  prevention,  etc.  Hie 
project  should  demonstratB  a  concept 
that  is  untried,  unique,  and/or  advances 
the  state  of  the  art  for  recreation  at  the 
national,  regional  or  local  level. 
Interested  jurisdictions  are  directed  to 
36  CFR  §  72.45  for  more  detailed 
disoutton  of  fundakls  rieraents  usder 
the  Innovation  phase  of  the  UPARR 
program. 

Eligible  fwisnetiOTis 

Urban  jurisdictions  as  Ested  in  36 
CFR  part  72  appendix  B  will  be  eligible. 


Additional  jurisdictians  maeting  the 
critada  fbi  eligibility  described  in  36 
CFR  part  72  appencfix  A,  and  having 
been  approved  as  discretionary 
applicants  by  NPS,  may  also  compete. 
/Qi  applicants  must  have  a  ELecovery 
Actioa  Program  (RAP)  which  has  been 
approved  by  NPS  within  the  past  five 
years,  and  all  projects  must  be  in  accord 
with  the  priorities  outlined  in  the 
approved  RAPs. 

Graal  Impbrnentatiaa  aad  Timtii^ 

Grantees  must  comply  with  all 
applicable  Federal  laws  and  regulations 
for  the  UPARR  program,  which  include 
completion  of  a  final  grant  agreement 
within  120  days  of  a  grant  offer  (based 
on  NPS  evaluation  of  preapplications 
submitted  for  consideration). 

Precpphcatitin  Rc^uu  euieiits 

Local  Chief  Executives  applyiiig  for 
UPARR  grants  will  be  required  to 
certify,  in  the  preepplication,  that  &« 
grantee  will  comply  with  all 
reqmrements  of  the  UPARR  pro-am. 
Applicants  must  certify  that  they  have 
adequate  control  and  tenure  over 
properties  to  be  asmsted  throu^ 
UPARR  and  must  identify  in  £eir 
applications  the  type  of  control  they 
heve  over  those  properties.  Additional 
requirements  are  outlined  in  the  UPARR 
PreappUcation  Handbook  svailtdTle  from 
the  Regional  OfBces  of  NPS. 

Matching  RequifCflMnts 

UPARR  Rehabilitation  and  Innovation 
grants  are  awarded  on  a  70/30  (Federal/ 
local)  matching  basis.  As  an  incentive 
for  state  involvement  in  the  program, 
the  Federal  Government  will  match, 
dollar  for  dollar,  state  contributions  to 
the  local  share  of  the  total  project  cost, 
up  to  15  percent  of  the  approved  grant 
The  Federal  share  is  limited  to  no  more 
than  85  percent  of  the  approved  grant 
cost  and  the  overall  doUiar  limitations 
established  above  for  Rehabilitation  and 
Innovaticm  grants,  respectively. 

Pass-Through  Fundmg 

At  the  discretion  of  the  applicant 
jurisdiction,  grants  may  be  transiened, 
in  whole  or  in  part  to  independent 
general  or  special  purpose  local 
governments,  private  nonprofit  wgnnHos 
or  conununity  groups,  and  oHmty  or 
regional  park  authorities  that  provide 
recreation  c^portunities  to  the  general 
population  within  the  juzisdicti(mal 
boundaries  of  the  applicant  jurisdiction. 
In  siich  situations,  this  applicant 
jurisdiction  wiU  bear  fuu  legal 
responsibility  and  liability  for  passed- 
through  funds. 


CT,  DC,  DB.  MA, 
MD.  ME,  NH,  NT, 
NY,  PA.  RI,  VA, 
VT,  WV. 


Post-CompleUon  Requirements 

In  accordance  with  Section  1010  of 
the  UPARR  Act  of  1978,  assisted 
properties  may  net  be  converted  to  other 
than  public  recreation  use  without  the 
prior  approval  of  NPS  and  the 
replacement  of  the  converted  site  or 
facility  with  one  of  reasonably 
equivalent  usefulness  and  location.  This 
provision  may  not  be  applicable  to 
funded  Innovation  projects  depending 
upon  the  nature  of  the  assistance 
provided. 

FOR  FURTHER  MFORIMTION  CONTACT: 

Interested  jurisdictions  should  consult 
their  NPS  Begional  Office  for  fuithsr 
information  including  grant  round 
schedule  dates  and  for  technical 
assistance  in  applying  for  funding.  The 
NPS  Regional  Offices  are  listed  bdow: 

Mid-Atiantic: 
Chief.  Planning  ft 
Grants  Assistance 
Division,  National 
Park  Service,  200 
Chestnut  Street— 
room  502,  Phila- 
delphia, PA 
19106,  215-597- 
7995. 

Mid-Wett 
Assistant  Regional 
Director  for 
Recresticm  Assist- 
ance Progmns, 
Natiooal  Pick 
Service.  1709 
Jacksen  Street, 
Omaha.  NE 
68102-2571,  402- 
221-3201. 

Pac^c  Nortfewast: 
Chief,  Recreation 
Programs  Divi- 
sion. National 
Park  Service,  909 
First  Avenue,  Se- 
attle, WA  98104- 
1060,  206-220- 
4083. 

Rocky  Mountain: 
Chief,  Division  of 
Nstionai  Recre- 
ation Programs, 
National  Park 
Senrice,  P.O.  Box 
25287,  Denver, 
CO  80225-0287, 
303-96»-Z8Sa 

Southeast: 
Chief,  Grants  Divi- 
sion, National 
Park  Service,  75 
Spring  Street, 
letfa  Floor,  At- 
lanta, GA  30303, 
404-3a-]-2610. 
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lA.  IL,  IN.  KS,  MI. 
MN,  MO,  NE,  OH. 


AK,  ID,  OR,  WA 


CO,  MT,  ND,  SD. 
LT,WY. 


AL,  PL.  GA,  KY, 
MS,  NC.  PR.  SC 

TN,VL 


Southwest: 
Assistant  Regional       AR,  LA,  NM.  OK. 
Director  for  Exter-        TX. 
nal  Programs,  Na- 
tional Park  Serv- 
ice, P.O.  Box  728, 
Santa  Fe,  NM 
87501,  505-988- 
6705. 

Western: 
Chief.  Grants  AS.  AZ.  CA.  GU, 

Branch.  Division  HI.  NV.  CM. 

of  Planning, 
Grants  and  Envi- 
ronmental Qual- 
ity, National  Park 
Service,  600  Har- 
rison Street — 
suite  600,  San 
Francisco,  CA 
94107-1372,  415- 
744-3972. 

(Catalog  of  Federal  Domestic  Assistance 
«15.919) 

Autbority:  Title  X.  National  Parks  and 
Recreation  Act  of  1978,  Pub.  L.  95-625, 16 
U.S.C  2501-2514. 

Dated:  December  8, 1993. 

Sam  Hall. 

Chief.  Recreation  Grants  Division,  National 
Park  Service. 

(FR  Doc.  93-30383  FUed  12-10-93;  8:45  am] 
BIUJNQ  CODE  4310-7e-P 


National  Park  System  Advisory  Board; 
Meeting 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  meeting  of  History 
Areas  Committee  of  National  Park 
System  Advisory  Board. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  the  Federal  Advisory 
Commission  Act  that  a  meeting  of  the 
History  Areas  Committee  of  the 
Secretary  of  the  Interior's  National  Park 
System  Advisory  Board  will  be  held  at 
9  a.m.  on  the  following  date  and  at  the 
following  location. 
DATES:  January  11, 1994. 
LOCATION:  Department  of  the  Interior, 
Conference  Room  7000,  Main  Interior 
Building,  1849  C  Stireet,  NW., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Ben 
Levy,  Senior  Historian,  History 
Division,  National  Park  Service.  P.O. 
Box  37127.  suite  310,  Washington,  DC 
20013-7127.  Telephone  (202)  343-8164. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  meeting  of  the  History 
Areas  Committee  of  the  Secretary  of  the 
Interior's  National  Park  System 
Advisory  Board  is  to  evaluate  studies  of 
historic  properties  in  order  to  advise  the 
full  National  Park  System  Advisory 
Board  meeting  on  March  7, 1994,  of  the 
qualifications  of  properties  being 


proposed  for  National  Historic 
Landmark  (NHL)  designation,  and  to 
recommend  to  the  full  board  those 
properties  that  the  committee  finds  meet 
the  criteria  of  the  National  Historic 
Landmarks  Program.  The  members  of 
the  History  Areas  Committee  are: 
Dr.  Holly  Anglin  Robinson.  CHAIR 
Mr.  F.  C.  Duke  Zeller.  VICE  CHAIR 
Lt.  Governor  of  Michigan  Connie  B. 

Binsfeld 
Mr.  Paul  F.  Cole 
Ms.  Carrel  Cowan-Ricks 
Dr.  Stuart  Kaufman 
Mr.  Karl  A.  Komatsu 
Judge  Robert  Flynn  Orr 
Mr.  Roger  L.  Williams,  ex  officio 

The  meeting  will  include 
presentations  and  discussions  on  the 
national  historic  significance  and  the 
historic  integrity  of  a  nimiber  of 
properties  being  nominated  for  National 
Historic  Landmark  designation.  These 
nominations  are: 

Seven  properties  in  the  field  of 
architecture: 
First  Presbyterian  Church  (Old 

Whalers).  Sag  Harbor,  New  York 
Lanier  Mansion,  Madison,  Indiana 
Shrewsbury  (Charles)  House,  Madison, 

Indiana 
Sturges  (Jonathan)  House  (The  Cottage), 

Fairfield,  Coimecticut 
Adams  Academy,  Quincy, 

Massachusetts 
Vizcaya.  Miami,  Florida 
Carew  Tower-Netherland  Hotel, 

Cinciimati,  Ohio 

Two  properties  in  the  field  of  art: 
Austin  (A.  Everett)  House,  Hartford, 

Connecticut 
Pollock  (Jackson)  House  and  Studio, 

East  Hampton,  New  York 

Five  properties  in  the  field  of  science 
and  technology: 

Montgomery  Bell  Tunnel,  White  Bluff, 

Tennessee 
Union  Canal  Tunnel,  Lebanon, 

Pennsylvania 
Staple  Bend  Timnel,  Conemaugh 

Township,  Pennsylvania 
Detroit  River  Raiboad  Tunnel,  Detroit, 

Michigan 
Air  Force  Facility  Missile  Site  8  (Titan 

II ICBM  Site  571-7),  Green  Valley, 

Arizona 

One  de-designation:  Sourdough 
Lodge,  Gakona.  Alaska 
Six  individual  properties: 

Opana  Radar  Site,  Honolulu  County, 

Hawaii 
Lukens  Historic  District,  Coatesville, 

Pennsylvania 
Little  Tokyo  Historic  District,  Los 

Angeles.  California 
Campbell  Mansion.  Bethany,  West 

Virginia 


Meridian  Hill  Park,  Washington,  District 
of  Columbia    * 

Tenement  Building  at  97  Orchard  Street, 
New  York,  New  York 

Six  properties- in  maritime  history: 

Adventure,  Gloucester.  Massachusetts 

Nellie  Crockett.  Georgetown.  Maryland 

Edna  E.  Lockwood,  St.  Michaels, 
Maryland 

William  B.  Tennison,  Solomons, 
Maryland 

Hilda  M.  Willing,  Tilghman  Island, 
Maryland 

Kathryn,  Tilghman  Island.  Maryland 

Two  properties  relating  to  Civil  War 
history: 

Mill  Springs  Battlefield.  Pulaski  and 
Wade  Counties,  Kentucky 

Camden  Expedition  Sites.  Clark. 

Cleveland,  Grant,  Hempstead, 
.    Nevada,  Ouachita,  and  Pulaski 

Counties,  Arkansas 

Three  individual  archeological 
properties: 

Caparra  Archeological  Site,  Guaynabo, 
Puerto  Rico 

Bottle  Creek  Site,  Baldwin  County, 
Alabama 

Chucalissa  Site,  Shelby  County. 
Tennessee 

The  committee  will  also  review  and 
may  make  recommendations  on  the 
following  special  resource  studies: 

New  Bedford.  Massachusetts 
Quincy.  Massachusetts 

The  committee  may  also  review  and 
make  recommendations  on  various 
other  special  resource  studies  for  sites 
in  Kansas  and  Hawaii,  in  addition  to 
status  reports  on  the  special  resource 
studies  program  for  fiscal  year  1993. 

The  meeting  will  be  open  to  the 
public.  However,  facilities  and  space  for 
accommodating  members  of  the  public 
are  limited.  Any  member  of  the  pubhc 
may  file  with  the  committee  a  written 
statement  concerning  matters  to  be 
discussed.  Written  statements  may  be 
submitted  to  Ben  Levy,  Manager, 
National  Historic  Landmarks  Survey, 
History  Division  (418),  National  Park 
Service,  P.O.  Box  37127,  suite  310, 
Washington,  DC  20013-7127. 

Dated:  December  8, 1993. 
Rowland  T.  BoWers, 

Deputy  Associate  Director,  Cultural 
Resources,  NaUonal  Park  Service,  Washington 
Office. 

[FR  Doc  93-30382  Filed  12-10-93;  845  am) 
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OEPARTIIENT  OF  LABOR 

Offica  of  tb«  Sftcretary 

Petition  and  Data  Collactfon  Fonna  for 
NAFTA  TranaWonat  AdiMattnent 
Asalatanca  Program 

AGENCY:  Office  of  the  Seoetary.  Labor. 
ACTION:  Request  for  expedited  review 
under  the  Paperwork  Reduction  Act. 

SUMMARY:  The  Employment  and 
Training  Administration  (ETA). 
E)epartment  of  Labor,  in  carrying  out  its 
responsibiHties  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  chapter  35.  5 
CFR  part  1320  (53  FR  16&18.  May  10, 
1988)],  is  submitting  a  request  for 
approval  to  the  Office  of  Management 
and  Budget  for  a  petition  form  and  data 
collection  forms  to  be  used  for  the 
NAFTA  Tranwtional  Adjustment 
Assistance  program.  ETA  has  requested 
an  expedited  review  of  this  submission 
under  the  Paperwork  Reduction  Act; 
this  0MB  review  has  been  requested  to 
be  completed  by  December  20, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Comments  and  questions  regarding  the 
information  collections  should  be 
directed  to  Kenneth  A.  Mills, 
Departmental  Gearance  Officer.  C^fice 
of  Information  Management,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  room  N-1301, 
Washington.  DC  20210.  (202)  219-5095. 

Comments  should  also  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Attn:  0MB  Desk  Officer  for 
ETA,  Office  of  Management  and  Budget, 
room  3001,  Washington.  DC  20503, 
(202)  395-7316. 

The  North  American  Free  Trade 
Agreement-Transitional  Adjustment 
Assistance  program  (NAFTA-TAA)  is 
intended  to  provide  support  and 
assistance  for  any  workers  whose 
employment  is  adversely  affected  as  a 
resuh  of  the  North  American  Free  Trade 
Agreement  Implementation  Act.  A 
petition  for  certification  of  eligibility  to 
apply  for  NAFTA-TAA  may  be  filed  by 
a  group  of  workers  or  by  their 
authorized  representative  with  the 
Governor  of  the  State  in  which  their 
firm  is  located.  Within  ten  days,  the 
Governor  will  make  a  prelimmary 
finding  as  to  whether  die  petition  meets 
certain  criteria  of  the  NAFTA-TAA 
program.  The  Governor  will  then 
forward  the  petition  to  the  Secretary  of 
Labor  who  will  make  a  determination  of 
eUgibility  for  adjustment  assistance 
services.  The  NAFTA-TAA  program 
will  become  operational  on  January  1, 
1994.  A  petition  form  and  data 
collection  fecms  have  been  designed 
specifically  for  the  NAFTA-TAA 


program  to  assist  tW  Governor  eid  the 
Secntary  of  Laber  in  deterraining 
whethar  woikars  meet  the  criteria  for 
digihihty  for  adjustment  assistance 
under  the  NAFTA-TAA  program. 

Any  member  of  the  public  who  wants 
to  comntaat  cm.  tha  information 
collection  clearaoca  package  which  has 
been  submitted  to  OMB  should  advise 
Mr.  Mills  of  this  intent  at  the  earliest 
possible  date. 

Petition  Form  (ETA  9042T 

Average  Burden  Hours;  V«  hour 
Frequency  of  Response:  As  needed 
Number  of  Respondents:  1350 
Annual  Burden  Hours:  338  hours 
Annual  Responses:  One 
Affected  PudKc:  Individuals  or 

households;  farms 
Respondents  Obligation  To  Reply: 

Volimtary 

Coofidentiai  Data  Fame  (ETA  9M3) 

Average  Burden  Hours:  3  hours 
Frequency  of  Response:  As  needed 
Number  of  Respondents:  1,350 
Annual  Burden  Hours:  4.050  hours 
Annual  Responses:  One 
Affected  Pubhc:  Business  or  other  for- 
profit;  small  businesses  or 
organizations 
Re^ondents  Obligation  To  Reply: 
Mandatory 

Customer  Survey  Form  (ETA  9044) 

Average  Burden  Hours:  1  hour 
Frequency  of  Response:  As  needed 
Number  of  Respondents:  9.315 
Annual  Burden  Hours;  9,315  hours 
Annual  Responses:  One 
Affected  Puohc:  Business  or  other  for- 
profit;  small  businesses  or 
organizations 
Respondents  Obligation  To  Reply: 
Mandatory 

Signed  at  Washington..  DC  this  8th  day  of 
December  1993. 
Kenneth  A.  Mills. 
Departmental  Qearance  Officer. 
(FR  Doc.  93-30245  Filed  12-10-93;  8:45  am] 
MLUNC  CODE  4510-40-M 


Employinant  and  Training 
Admlnlstraflon 

[TA-W-26,062] 

Genaral  Dynamics,  Fort  Worth 
Division.  A/K/A  Lockheed,  Fort  Worth 
Company,  Fort  Worth,  TX;  Amended 
Certification  Regarding  Eliglbmty  To 
Apply  for  Workar  Adjustmant 
Assistanca 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.&C  2273)  the 
Department  of  Labor  issued  • 
Certification  of  Eligibihty  To  Apply  for 


Worker  Adjustment  Assistance 
applicable  to  all  workers  of  General 
Dynamics.  Fort  Worth  Division.  Fort 
Worth,  Texas.  The  certification  notice 
was  issued  on  October  31. 1991  and 
published  in  the  Federal  legiatcr  on 
November  13. 1991  (56  FR  57667). 

At  the  request  of  the  State  Agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
investigation  findings  show  that  the 
Lockheed  Corporation  purchased  the 
General  Dynamics  Fort  Worth  facility  in 
1993  and  some  of  the  claimants'  wages 
are  reported  under  a  UI  tax  account  for 
Lockheed  Corporation. 

Accordingly,  the  Departmwit  is 
amending  the  certification  to  properly 
reflect  the  correct  worker  group. 

The  amended  notice  applicable  to 
TA-W-26.062  is  hereby  pubUshed  as 
follows: 

"All  workers  producing  wire  harnesses  at 
General  Dynamics,  Fort  Worth  Division  also 
known  as  (a/k/a)  Lockheed,  Fort  Worth 
Company,  Fort  Worth,  Texas  who  became 
totally  or  partially  separated  from 
employment  on  or  after  June  29, 1990  and 
before  October  31, 1993  are  eligible  to  apply 
for  adjustment  assistance  under  Section  223 
of  the  Trade  Act  of  1974." 

Signed  at  Washington,  DC,  this  November 
30, 1993. 
Marvin  M.  Fooks. 

Director.  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc  93-30357  Tiled  12-lfl-93;  8:45  amj 

BILUNa  CODE  4Bi»-a»-ir 


Invaatigationa  Regarding  CertWeations 
of  Eligtt)iiHy  to  Apply  for  Woffcer 
Adjustment  Asaistanc* 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  n. 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  die  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdvision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  i»liled  in  writing  with  the 
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Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  December  23, 1993. 
Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 


Assistance,  at  the  address  shown  below, 
not  later  than  December  23. 1993. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Emplo)mient  and  Training 
Administration.  U.S.  Department  of 

Appendix 


Labor,  200  Constitution  Avenue,  NW., 
Washington,  pC  20210. 

Signed  at  Washington,  DC  this  22Dd  day  of 
November,  1993. 

Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adfustweat 
Assistance. 


I  Petitioner  (untonAdfOfkers/firm) 


JC4  Me  OLGWU)  

UNOCAUMolycorp,  Inc  (Co)  

Natural  Casing  Co  (WKrs)  

F.  Bnjno  Faceting,  Inc  (Co) 

Uniroyal  Goodrich  Tire  Co  (URW) 

Stvter  Chair,  Inc  (USWA) 

Akla  Ori  and  Qas  Corp  (Co) 

The  Aro  Corp  (Co) . 


Armco  Advanced  Materials  (Wkrs) 

B-6  Welding  SpedaJ  Service  (Wkrs)  ... 

Cinderella  Knitting  Milts  (Co)  ..„ 

Onderella  Knitting  Mins  (Co) 

E.I.  Dupont  DeNerrxxirs  (Co)  

General  Glass  Industries  (ABGWIU) .... 

Greenbrier  Industries  (Wkrs)  

Hillside  Sportswear  (Wkrs)  

MG  Products  (IBEW) 

Isratex,  Inc  (Co) 

Jefferson  City  Zinc  (USWA)  ..„ 

Naste  Oil,  Inc  (WKrs)  „ 

Plains  Petroleum  Operating  Co  (Wkrs) 
Reed  &  Barton  Silversmitha  (RWOSU) 

Lamb  Grays  Hartxx  Co  (Wkrs)  

Fruahauf  Coip,  Delphos  Parts  Ptewit 
(UP1U). 


Location 


Holsopple,  PA 

i.ouviers,  CO 

Peshtlgo.  Wl 

Union,  NJ  

Ft  Wayne,  IN 

Tacotna,  WA  

Oklahoma  City,  OK 
BufWo,  NY 

Butler,  PA „.... 

Seminole,  TX  

Leesport,  PA 

Qastonia,  NC  

Parlin,  NJ  

Jeannette,  PA  

canton,  TN 

Shamorin.  PA 

independence,  OH 

WInfieW.  AL 

Jefferson  City,  TN  . 

Houston,  TX _.. 

Lakewood.  CO 

Taunton,  MA  

Hoquiam,  WA 

Delphos,  OH  


Date  re- 
ceived 


^^f22J93 

11/22/93 

11-^22/93 
11/22/93 
11/22«3 
11/22/93 
11/22/93 
11/22/93 

11/22/93 
11/22/93 
11/22/*93 
11/22/93 
11/22/93 
11/22/93 
11/22/93 
11/22/93 
11/22/93 
11^22/93 
11/22/93 
11/22/93 
11/22/93 
11/22/93 
11/22/93 
11/22/93 


Date  of  pe- 

tftton 


11/10/93 
11/08/93 
11/12«3 
11/12/93 
11/12/93 
11/05/93 
10/20/93 
11/05/93 

11/11/93 
11/11/93 
11/04/93 
11/04/93 

ii/ia^s 

11/08/93 
11/03/93 
11/08«3 
11/08/93 
10/29/93 
11/05/93 
11/08/93 
11/08/93 
11/05/93 
10/06/93 
11/01/93 


PeMonNo. 


29.233 
29,234 
29.235 
29,236 
29,237 
29,238 
29,239 
29,240 

29.241 
29,242 
29,243 
29,244 
29245 
2»,246 
29,247 
29.248 
29.249 
29.250 
29.251 
29.252 
29,253 
29,254 
29,255 
29,256 


Artk:tes  produced 


Ladies'  Sleepwear. 
Rare  Earth  Elements. 
Sausage  Casings. 
Costume  Jewelry. 
Light  Tnjck  Tires. 
HorT>e  Furniture. 

Exploration.  Productton  of  OS,  &  Gas. 
Aircraft  Ufa  Support  Products  &  Oxy- 
gen. 
Steel  CoHs,  Sheets,  and  Etc 
Refined  and  Finished  Petroleum. 
Knit  T-Shirts  and  Men's  Briefs. 
Cloth  for  Lightweight  Underweer 
Graphic  Arts  Film. 
Sheet  Glass. 
Military  Products. 
Ladles'  Dresses. 
Lighting  Rxtures. 
Denim  Jeans. 
Zinc  Ore  and  Concentrate 
Oil  and  Gas. 
Crude  Oil. 

Hoiloware  and  Flatware. 
Machinery  for  Finishing  Paper. 
Truck  Trailer  Parts. 


[FR  Doc.  93-30353  Piled  12-10-93;  8:45  am) 
BILUNG  COOE  4610-30-M 


|TA-W-28,496] 

Jonea  &  Lamaon  Waterbury  Farreil 
Corporation;  Cheshire,  CT;  Revised 
Determination  on  Reopening 

On  November  29. 1993.  the 
Department  reopened  its  investigation 
for  workers  and  former  workers  of  the 
subject  firm.  The  initial  investigation 
resulted  in  a  denial  for  workers  in 
Cheshire,  Connecticut.  The  denial 
notice  was  published  in  the  Federal 
Register  on  October  29, 1993  (58  FR 
58187). 

New  investigation  findings  on 
reopening  show  that  a  major  customer 
accounting  for  a  significant  portion  of 
the  decline  in  sales  in  fiscal  year  1993 
compared  with  fiscal  year  1992 
increased  its  purchases  of  imported 
metal  working  machinery  in  the 
relevant  period. 

The  findings  show  that  worker 
separations  occurred  at  the  subject  firm 
m  1992  and  the  plant  closed  on  April 
30.  1993. 


Conclusion 

After  careful  consideration  of  the  new 
facts  obtained  on  reopening,  it  is 
concluded  that  increased  imports  of 
articles  Uke  or  directly  competitive  with 
metal  working  machinery  produced  by 
Jones  4  Lamson  Waterbiuy  Farreil 
Corporation,  Cheshire,  Connecticut 
contributed  importantly  to  the  decline 
in  sales  and  production  and  to  the  total 
or  partial  separation  of  workers  at  Jones 
&  Lamson  Waterbury  Farreil 
Corporation.  Cheshire,  Connecticut. 

In  accordance  with  the  provisions  of 
the  Trade  Act  of  1974. 1  make  the 
following  revised  determination: 

"All  workers  and  former  workers  of  Jones 
*  Lamson  Waterbury  Farreil  Corporation, 
Cheshire,  Connecticut  who  became  totally  or 
partially  separated  from  emplojTT.ent  on  or 
after  March  17, 1992  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974." 

Signed  at  Washington,  DC  this  2nd  day  of 
December  1993. 

Marvin  M.  Fooks,- 

Director.  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc  93-30359  Filed  12-10-93;  8:45  am] 
BiUJNQ  cooe  4C10-aO-H 


rTA-W-28,7e6] 

LesHe   Fay,   Caatlabrook   Divlaion,  A/ 
K/A  Castieberry  Dhdslon,  New  York. 
New  York;  Reviaed  Oetermination  of 
Reopening 

On  December  1. 1993,  the 
Department,  at  the  request  of  the 
petitioners  reopened  its  investigation  for 
the  former  woricers  of  Leslie  Fay's 
Castlebrook  Division,  a/k/a  Castieberry- 
Division  in  New  York,  New  York.  The 
initial  investigation  resulted  in  a 
negative  determination  on  August  10, 
1993  because  the  workers  did  not 
produce  an  article  within  the  meaning 
of  the  Trade  Act. 

A  review  of  the  investigation  files 
shows  that  the  Castlebrook  Division  was 
merged  into  the  Castieberry  Division  in 
1992  which  produces  sample  dresses. 

Findings  on  reopening  show  that  the 
Castleberry^Division  had  decreased  sales 
and  employment  in  1992  and  1993. 
Other  findings  show  that  LesUe  Fay  has 
increased  imports  of  ladies'  dres,ses 
which  are  like  or  directly  competitive 
with  those  produced  by  Castieberry. 
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Conclusion 

After  careful  consideration  of  the  new 
fects  obtained  on  reopening,  it  is 
concluded  that  increased  imports  of 
articles  like  or  directly  competitive  with 
ladies'  dresses  produced  by  the 
Castleberry  Division  of  Leslie  Fay 
contributed  importantly  to  the  decline 
in  sales  or  production  and  to  the  total 
or  partial  separation  of  workers  at  the 
subject  facilities.  In  accordance  with  the 
provisions  of  the  Trade  Act  of  1974, 1 
make  the  following  revised 
determination: 

"All  workers  and  former  workers  of  Leslie 
Fay's  Castlebrook  Division,  also  known  as  (a/ 
k/a)  Castleberry  Division,  New  York,  New 
York  who  became  totally  or  partially 
separated  from  employment  on  or  after  April 
20, 1992  are  eligible  to  apply  for  adjustment 
assistance  under  Section  223  of  the  Trade  Act 
of  1974." 

Signed  at  Washington,  DC,  this  2nd  day  of 
December  1993. 
Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  93-30360  Filed  12-10-93;  8:45  am] 

WUMQ  CODE  4Sie-30-M 


Advisory  Council  on  Unemployment 
Compensation;  Hearing 

SUMMARY:  The  Advisory  Council  on 
Unemployment  Compensation  (ACUC) 
was  established  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act  on  January  24, 1992. 
(Federal  Register,  February  3, 1992,  pg. 
4067).  Public  Law  102-164.  the 
Emergency  Unemployment 
Compensation  Act  of  1991,  mandated 
the  estabUshment  of  the  Council  to 
evaluate  the  overall  unemployment 
insurance  program,  including  the 
ptirpose,  goals,  counter-cyclical 
effectiveness,  coverage,  benefit 
adequacy,  trust  fund  solvency,  funding 
of  State  administrative  costs, 
administrative  efficiency,  and  other 
aspects  of  the  program;  and  to  make 
recommendations  for  improvement.  The 
Council  has  also  been  directed  to  focus 
on  specific  subjects  such  as  the  use  of 
regional  or  sub-state  triggers  for  the 
Extended  Benefit  (EB)  program,  the 
work  search  requirement  for  the  EB 
program,  and  eligibility  and 
unemployment  coverage  for  alien 
agricidtural  labor. 

TIME  AND  PLACE:  The  hearing  will  be 
held  from  1:30  p.m.  to  5  p.m.  on  January 
11. 1994  and  from  1:30  p.m.  to  5  p.m. 
on  January  12, 1994  at  the  Sheraton 
Palace  Hotel,  Mendocino  Room.  2 
Montgomery  Street.  San  Francisco, 
California. 


POBUC  PARnciPATION:  The  hearing  will 
be  open  to  the  public.  Seating  will  be 
available  to  the  public  on  a  ^t-come. 
first-served  basis.  Seats  will  be  reserved 
for  the  media.  Handicapped  individuals 
should  contact  the  Designated  Federal 
Official  (DFO).  listed  below,  if  special 
accommodations  are  needed. 
SUBMfTTINQ  WRfTTEN  STATEMENTS: 
Individuals  or  organizations  wishing  to 
submit  written  statements  should  send 
fifteen  (15)  copies  to  Esther  R.  Johnson. 
DFO.  Advisory  Council  on 
Unemployment  Compensation.  U.S. 
Department  of  Labor,  200  Constitution 
Avenue.  NW.,  room  S-4231. 
Washington.  DC  20210.  Statements  must 
be  received  not  later  than  December  27, 
1993. 

PRESENTINQ  ORAL  STATEMENTS: 
Individuals  or  organizations  wishing  to 
present  oral  statements  should  send  a 
written  request  to  Ellen  S.  Calhoim. 
Advisory  Council  on  Unemployment 
Compensation,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
room  S-4206  Washington,  DC  20210. 
Requests  for  presenting  oral  statements 
should  indicate  a  preferred  time  slot 
and  the  request  must  contain  a  daytime 

Ehone  number.  All  such  requests  must 
a  received  not  later  than  December  27. 
1993. 

FOR  AOOmONAL  MFORMATION  CONTACT: 
Esther  R.  Johnson,  DFO.  Advisory 
Council  on  Unemployment 
Compensation,  U.S.  Department  of 
Labor.  200  Constitution  Avenue,  NW.. 
room  S-4231.  Washington.  DC  20210. 
(202)  219-7831. 

Signed  at  Washington.  DC.  this  6th  day  of 
December  1993. 

Doug  Ross, 

Assistant  Secretary  of  Labor. 

IFR  Doc  93-30361  Filed  12-10-93;  8:45  am) 
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[TA-W-28,827] 

The  Cart>orundum  Company  Monofrax 
Refractories  Division  Falconer,  New 
Yoric;  Negative  Determination  on 
Reconsideration 

On  November  2. 1993,  the  Department 
issued  an  Affirmative  Determination 
Regarding  Application  for 
Reconsideration  for  workers  and  former 
workers  of  the  subject  firm.  The  notice 
was  published  in  the  Federal  Register 
on  November  16. 1993  (58  FR  60464). 

The  petitioner  stated  that  the 
Department  should  have  investigated  for 
imports  of  fused  cast  refractories  instead 
of  refractories. 

The  company  submitted  a  list  of 
customers  for  fusion  cast  refractories. 


sales  of  fusion  cast  refractories  in  tons 
for  1992  and  1993  and  additional  data 
on  emplojrment  and  worker  separations 
for  1993. 

The  Department's  denial  was  based 
on  thft  ^ct  that  the  decreased 
employment  and  the  increased  import 
criterion  of  the  Worker  Group  EligibiUty 
Requirements  of  the  Trade  Act  were  not 
met.  U.S.  imports  of  refractories 
declined  in  tne  June  through  May. 
1992-1993,  time  period  compared  to  the 
same  time  period  one  year  earlier. 

Average  employment  of  production 
workers  increased  in  the  period  relevant 
to  the  petition.  Average  employment  in 
October,  1993  was  at  the  highest  for 
1992  and  1993  as  Carborundum  recalled 
all  its  hourly  employees  previously  laid 
off  and  hired  additional  production 
workers.  The  findings  show  that  some 
salaried  workers,  however,  were 
separated  in  1993  because  of 
departmental  reorganizations.     . 

A  review  of  the  customer  list  shows 
that  Carborundum  has  a  substantial 
export  market.  A  loss  of  export  sales 
would  not  provide  a  basis  for  a  worker 
group  certification. 

The  Department's  survey  of 
Carborundum's  major  domestic 
customers  of  fused  cast  refractories 
shows  that  most  of  the  responding 
customers  either  did  not  import  or  had 
declining  imports  of  fused  cast 
refractories.  Company  officials  indicated 
that  the  reduce  demand  for  fused  cast 
refractories  by  customers  is  the  result  of 
a  weak  economy  and  overcapacity  of 
manufacturing  capability  in  the  glass 
industry.  Several  customers  confirmed 
Carborundum's  view  by  stating  that 
their  piuchases  are  cyclic  and  follow  the 
economy. 

Conclusion 

After  reconsideration.  I  affirm  the 
original  notice  of  negative 
determination  of  eligibility  to  apply  for 
adjustment  assistance  to  workers  and 
former  workers  of  the  Carbonmdum 
Company  in  Falconer,  New  York. 

Signed  at  Washington,  DC.  this  1st  day  of 
December  1993. 

Stephen  A.  Wandner, 

Deputy  Director,  Office  of  Legislation  & 
Actuarial  Service,  Unemployment  Insurance 
Service. 

[FR  Doc.  93-30356  Filed  12-10-93;  8:45  am] 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUIMANITIES 

Humanities  Panel;  Meetings 

agency:  National  Endowment  for  the 
Humanities. 
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ACTION:  Notice  of  meetings. 


SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463.  as  amended), 
notice  is  hereby  given  that  the  following 
meetings  of  the  Humanities  Panel  will 
be  held  at  the  Old  Post  Office,  1100 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20506. 
FOR  FURTHER  MFORMATION  CONTACT: 
David  C.  Fisher,  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Humanities, 
Washington,  DC  20506;  telephone  (202) 
606-8322.  Hearing-impaired  individuals 
are  advised  that  information  on  this 
matter  may  be  obtained  by  contacting 
the  Endowment's  TDD  terminal  on  (202) 
606-8282. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  meetings  are  for  the  purjKtse 
of  panel  review,  discussion,  evaluation 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  grant 
applicants.  Because  the  proposed 
meetings  will  consider  information  that 
is  likely  to  disclose:  (1)  Trade  secrets 
and  commerda!  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential;  or  (2)  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  pursuant 
to  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority  to 
Close  Advisory  Committee  meetings, 
dated  July  19. 1993. 1  have  determined 
that  these  meetings  will  be  closed  to  the 
public  pursuant  to  subsections  (c)  (4). 
and  (6)  of  section  552b  of  Title  5,  United 
States  Code. 

1.  Date:  January  12. 1994. 
Time.  9  a.m.  to  5  p.m. 
floom:  315 

Program:  This  meeting  will  review 
applications  for  Reference  Materials  in 
Ancient  and  Medieval  Studies,  submitted  to 
the  Division  of  Research  Programs,  for 
projects  beginning  aftw  April  1, 1994. 

2.  Date.  January  13-14. 1994. 
Time.  8:30  a.m.  to  5  p.m. 
floom.  415. 

Program:  This  meeting  will  review 
applications  for  Humanities  Projects  in 
Museums  and  Historical  Organizations 
Program  received  for  the  December  3, 1993 
deadline,  submitted  to  the  Division  of  Public 
Programs,  for  projects  beginning  after  July  1 , 
1994. 

3.  Date:  January  18. 1994. 
Time:  9  a.in.  to  5  p.m. 
floom;  315. 

Program:  This  nieeting  will  review 
applications  for  Reference  Materials  in 
American  Studies  I,  submitted  to  the 


Division  of  Research  Programs,  for  projects 
beginning  after  July  1. 1994. 

4.  Date:  January  19, 1994. 
Time:  9  a.m.  to  5  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
applications  for  projects  in  Humanities 
Studies  of  Science  and  Technology  in 
Interpretive  Research,  submitted  to  the 
Division  of  Research  Programs,  for  projects 
beginning  after  July  1, 1994. 

5.  Date:  January  20-21, 1994. 
Time:  8:30  a.m.  to  5  p.m. 
floom:  415. 

Program:  This  meeting  will  review 
applications  in  Humanities  Public  Programs, 
for  projects  beginning  after  July  1, 1994. 

6.  Date:  January  21, 1994. 
Time:  9  a.m.  to  5  p.m. 
floom:  315. 

Program:  This  meeting  will  review 
applications  Reference  Materials  for  African, 
Near  Eastern  &  Asian  Studies,  submitted  to 
the  Division  of  Research  Programs,  for 
projects  beginning  after  July  1, 1994. 

7.  Dote:  January  24, 1994. 
Time:  9  a.m.  to  5  pjn. 
Room:  315. 

Program:  This  meeting  will  review  • 

Reference  Materials  applications  in  American 
Studies  n,  submitted  to  the  Division  of 
Research  Programs,  for  projects  beginning 
after  July  1,1994. 

8.  Date:  January  25. 1994. 
Time:  9  a.m.  to  5  pan. 
floom:  315. 

Program:  This  meeting  will  review 
applications  for  projects  in  Humanities  and 
Medicine  in  Interpretive  Research,  submitted 
to  the  Division  of  Research  Programs,  for 
projects  beginning  after  July  1, 1994. 

9.  Date:  January  27-28. 1994. 
Time:  8:30  a.m.  to  5  p.m. 
floom:  415. 

Program:  This  meeting  will  review 
applications  for  Humanities  Projects  in 
Museums  and  Historical  Organizations 
program  received  during  the  December  3, 
1993  deadline,  submitted  to  the  Division  of 
PubUc  Programs,  for  projects  beginning  after 
July  1, 1994. 

10.  Date:  January  27, 1994. 
Time:  9  a.m.  to  5  p.m. 
floom:  315. 

Program:  This  meeting  will  review 
applications  for  projects  in  Piiilosophy, 
Religion,  and  the  Social  Sciences  in 
Interpretive  Research,  submitted  to  the 
Division  of  Research  Programs,  for  projects 
beginning  after  July  1. 1994. 

11.  Dote:  January  28. 1994. 
Time:  9  a.m.  to  5  p.m. 
floom:  315. 

Program:  This  meeting  will  review 
applications  for  Reference  Materials  in 
British  Studies  and  General  Reference  Works, 
submitted  to  the  Division  of  Research 
Programs,  for  projects  beginning  after  July  1, 
1994. 

12.  Date:  January  31, 1994. 
Time:  9  a.m.  to'5  p.m. 
floom:  315. 

Program:  This  meeting  will  review 
applications  in  Reference  Materials  in 
European  Studies,  submitted  to  the  Division 


of  Research  Programs,  for  projects  beginning 

after  July  1,1994. 

David  C  Firiwr} 

Advisory  Committee,  Management  Officer. 

[FR  Doc.  93-30284  Piled  12-10-93;  8:45  am] 
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NUCLEAR  REGULATORY 
COIMMISSION 

[Docket  No.  50-440] 

Cleveland  Electric  Illuminating  Co^  et 
al.;  Perry  Nuclear  Power  Plant,  UnK  1 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
58  issued  to  the  Cleveland  Electric 
Illuminating  Company,  et  al.  (the 
licensee),  for  operation  of  the  Perry 
Nuclear  Power  Plant,  Unit  1,  located  in 
Lake  Coimty,  Ohio. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  amendment  would 
revise  the  provisions  in  the  Technical 
Specifications  (TS)  relating  to  the 
setpoints  and  limits  associated  with 
recirculation  loop  operation  to  jsermit 
plant  operation  with  a  single 
recirculation  loop  in  operation. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendment  dated  Jime  28, 1991. 

The  Need  for  the  Proposed  Action 

The  proposed  change  to  the  TS  is 
required  in  order  to  provide  the  Ucensee 
with  the  capability  to  operate  the  reactor 
using  one  recirculation  loop  in  the  event 
that  the  second  recirculation  loop 
becomes  inoperable. 

Environmentnl  Impact  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  revision  to 
the  TS  and  concludes  that  operation  of 
the  reactor  in  single  recirculation  loop 
operation  will  remain  within  the 
bounds  of  the  plant  design-basis. 
Furtlier,  the  proposed  changes  do  not 
increase  the  probability  or  consequences 
of  accidents,  no  changes  are  being  made 
m  the  t>-pes  of  any  effluents  that  may  be 
released  offsite,  and  tliere  is  no 
significant  increase  in  the  allowable 
individual  ox  cumulative  occupational 
radiation  dicposure.  Accordingly,  the 
Commission  concludes  that  this 
proposed  action  would  result  in  no 
significant  radiological  envi;-onmentaI 
impact. 
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With  regard  to  potential 
nonradiological  impacts,  the  proposed 
change  to  the  TS  involves  systems 
located  within  the  restricted  areas  as 
defined  in  10  CFR  part  20.  It  does  not 
affect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
amendment. 

The  Notice  of  Consideration  of 
Issuance  of  Amendment  and 
Opportunity  for  Hearing  in  coimection 
with  this  action  was  pubUshed  in  the 
Federal  Register  on  July  8, 1992  (57  FR 
30275).  No  request  for  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  from  the 
proposed  action,  any  alternatives  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  amendment.  This 
wptild  not  reduce  environmental 
impacts  of  plant  operation  and  would 
result  in  reduced  operational  flexibility. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  resources  not  previously  considered 
in  the  Final  Environment^  Statement 
related  to  operation  of  the  Perry  Nuclear 
Power  Plant,  Units  1  and  2,  dated 
August  1982. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  license 
amendment. 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  licensee's  application  for 
amendment  dated  Jime  28, 1991,  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
Gelman  Building,  2120  L  Street.  NW., 
Washington,  DC  20555  and  at  the  local 
public  doc\mient  room  at  the  Perry 
Public  Library,  3753  Main  Street,  Perry, 
Ohio  44081. 


Dated  at  Rockville,  Maryland,  this  7th  day 
of  December  1993. 
For  the  Nuclear  Regulatory  Commission. 

John  N.  Hannon. 

Director,  Project  Directorate  Ul-3,  Division 
of  Reactor  Project— ni/rV/V,  Office  of  Nuclear 
Reactor  Regulation. 

(FR  Doc.  93-30316  Piled  12-10-93;  8:45  am] 
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Rnal  Memorandum  of  Understanding 
Batween  the  U.S.  Nuclear  Regulatory 
Commission  and  tlw  State  of  Arkanaas 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice. 

SUMMARY:  This  notice  is  to  advise  the 
public  of  the  issuance  of  a  Final 
Memorandum  of  Understanding  (MOU) 
between  the  U.S.  Nuclear  Regulatory 
Commission  (NRC)  and  the  State  of 
Arkansas.  The  MOU  provides  the  basis 
for  mutually  agreeable  procedures 
whereby  the  State  of  Arkansas  may 
utilize  the  NRC  Emergency  Response 
Data  System  (ERDS)  to  receive  data 
during  an  emergency  at  a  commercial 
nuclear  power  plant  in  Arkansas.  Public 
comments  were  addressed  in 
conjunction  with  the  MOU  with  the 
State  of  Michigan  published  in  the 
Federal  Register  Vol.  57,  No.  28, 
February  11, 1992. 

EFFECTIVE  DATE:  This  MOU  is  effective 
November  17, 1993. 

ADDRESSES:  Copies  of  all  NRC 
documents  are  available  for  public 
inspection  and  copying  for  a  fee  in  the 
NRC  Public  Document  Room.  2120  L 
Street,  NW.  (Lower  Level),  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  R  Jolicoeur  or  Eric  Weinstein, 
Office  for  Analysis  and  Evaluation  of 
Operational  Data,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  Telephone  (301)  492-41'55  or 
(301)  492-7836. 

This  attached  MOU  is  intended  to 
formalize  and  define  the  manner  in 
which  the  NRC  will  cooperate  with  the 
State  of  Arkansas  to  provide  data  related 
to  plant  conditions  during  emergencies 
at  commercial  nuclear  power  plants  in 
Arkansas.  Data  at  Rockville,  Maryland, 
this  3rd  day  of  December,  1993. 


For  the  Nuclear  Regulatory  Commission. 
Junes  M.  Taylor, 
Executive  Director  for  Operations. 

Agreement  Pertaining  to  the  Emergency 
Respoaae  Data  Sjrstem  Between  the 
Statv  of  Arkansas  and  the  U.S.  Nuclear 
Regulatory  Commission 

/.  Authority 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  and  the  State  of 
Arkansas  enter  into  this  Agreement 
under  the  authority  of  section  274i  of 
the  Atomic  Energy  Act  of  1954,  as 
amended. 

Arkansas  recognizes  the  Federal 
Government,  primarily  the  NRC,  as 
having  the  exclusive  authority  and 
responsibility  to  regulate  the 
radiological  and  national  seciu-ity 
aspects  of  the  construction  and 
operation  of  nuclear  production  or 
utilization  facilities,  except  for  certain 
authority  over  air  emissions  granted  to 
States  by  the  Clean  Air  Act. 

//.  Background 

A.  The  Atomic  Energy  Act  of  1954,  as 
amended,  and  the  Energy 
Reorganization  Act  of  1974,  as 
amended,  authorizes  the  Nuclear 
Regulatory  Commission  (NRC)  to  license 
and  regulate,  among  other  activities,  the 
manufacture,  construction,  and 
operation  of  utilization  facilities 
(nuclear  power  plants)  in  order  to  assure 
common  defense  and  security  and  to 
protect  the  public  health  and  safety. 
Under  these  statutes,  the  NRC  is  the 
responsible  agency  regulating  nuclear 
power  plant  safety. 

B.  NRC  believes  that  its  mission  to 
protect  the  public  health  and  safety  can 
be  served  by  a  policy  of  cooperation 
with  State  govermnents  and  has 
formally  adopted  a  policy  statement  on 
"Cooperation  with  States  at  Commercial 
Nuclear  Power  Plants  and  Other  Nuclear 
Production  or  Utilization  Facilities"  (54 
FR  7530,  February  22, 1989).  The  policy 
statement  provides  that  NRC  will 
consider  State  proposals  to  enter  into 
instruments  of  cooperation  for  certain 
programs  when  these  programs  have 
provisions  to  ensure  close  cooperation 
with  NRC.  This  agreement  is  intended 
to  be  consistent  with,  and  implement, 
the  provisions  of  the  NRC's  policy 
statement. 

C.  NRC  fulfills  its  statutory  mandate 
to  regulate  nuclear  power  plant  safety 
by,  among  other  things,  responding  to 
emergencies  at  licensee's  facilities  and  ^ 
monitoring  the  status  and  adequacy  of 
the  licensees's  responses  to  emergency 
situations. 

D.  Arkansas  fulfills  its  statutory 
mandate  to  provide  for  preparedness, 
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response,  mitigation  and  recovery  in  the 
event  of  an  accident  at  a  nuclear  power 
plant  through: 

(1)  Maintenance  of  the  State  of 
Arkansas  Emergency  Operations  Plan 
(EOP)  and  the  Emergency  Response 
Plans  of  the  various  Counties  in  the 
planning  zones  surroimding  Arkansas 
Nuclear  One  (ANO); 

(2)  Operation  of  an  ongoing  offsite 
Environmental  Surveillance  Program  in 
the  area  surrounding  ANO; 

(3)  Operation  of  an  ongoing  program 
which  provides  training  for  state  and 
local  emergency  workers; 

(4)  Participation  in  emergency  drills 
and  exercises;  and 

(5)  Responding  to  actual  emergencies. 

in.  Scope 

A.  This  Agreement  defines  the  way  in 
which  NRC  and  Arkansas  will  cooperate 
in  planning  and  maintaining  the 
capability  to  transfer  reactor  plant  data 
via  the  Emergency  Response  Data 
System  (ERDS)  during  emergencies  at 
nuclear  power  plants  in  the  State  of 
Arkansas. 

B.  It  is  understood  by  the  NRC  and  the 
State  of  Arkansas  that  ERDS  data  will 
only  be  transmitted  by  a  licensee  during 
emergencies  classified  at  the  Alert  level 
or  above,  during  scheduled  tests,  or 
during  exercises  when  available. 

C.  Nothing  in  this  Agreement  is 
intended  to  restrict  or  expand  the 
statutory  authority  of  NRC,  the  State  of 
Arkansas,  or  to  affect  or  othervtrise  alter 
the  terms  of  any  agreement  in  effect 
under  the  authority  of  section  274b  of 
the  Atomic  Energy  Act  of  1954,  as 
amended;  nor  is  anything  in  this 
Agreement  intended  to  restrict  or 
expand  the  authority  of  the  State  of 
Arkansas  on  matters  not  within  the 
scope  of  this  Agreement. 

D.  Nothing  in  this  Agreement  confers 
upon  the  State  of  Arkansas  authority  to: 

(1)  Interpret  or  modify  NRC 
regulations  and  NRC  requirements 
imposed  on  the  licensee; 

(2)  Take  enforcement  actions; 

(3)  Issue  confirmatory  letters; 

(4)  Amend,  modify,  or  revoke  a 
Ucense  issued  by  NRC;  or 

(5)  Direct  or  recommend  nuclear 
power  plant  employees  to  take  or  not  to 
take  any  action. 

Authority  for  all  such  actions  is 
reserved  exclusively  to  the  NRC. 

IV.  NRC's  General  Responsibilities 

Under  this  Agreement,  NRC  is 
responsible  for  maintaining  the 
Emergency  Response  Data  System 
(ERDS).  ERDS  is  a  system  designed  to 
receive,  store,  and  retransmit  data  from 
in-plant  data  systems  at  nuclear  power 
plants  diiring  emergencies.  The  NRC 


will  provide  user  access  to  ERDS  data  to 
one  user  terminal  for  the  State  of 
Arkansas  during  emergencies  at  nuclear 
power  plants  which  have  implemented 
and  ERDS  interface  and  for  which  any 
portion  of  the  plant's  10-mile 
Emergency  Pluming  2^ne  (EPZ)  lies 
within  the  State  of  Arkansas.  The  NRC 
agrees  to  provide  unique  software 
already  available  to  NRC  (not 
commercially  available)  that  was 
developed  under  NRC  contract  for 
configuring  an  ERDS  workstation. 

V.  The  State  of  Arkansas'  General 
Responsibilities 

A.  The  State  of  Arkansas  will,  in 
cooperation  with  the  NRC,  establish  a 
capability  to  receive  ERDS  data.  To  this 
end,  Arkansas  vfiW  provide  the 
necessary  computer  hardware  and 
commercially  licensed  software 
required  for  ERDS  data  transfer  to  users. 

B.  Arkansas  agrees  not  to  use  ERDS  to 
access  data  from  nuclear  power  plants 
for  which  a  portion  of  the  10  mile 
Emergency  Planning  Zone  does  not  fall 
within  its  State  boundary. 

C.  For  the  purpose  of  minimizing  the 
impact  on  plant  operators,  clarification 
of  ERDS  data  will  be  pursued  through 
the  NRC. 

VI.  Implementation 

Arkansas  and  the  NRC  agree  to  work 
in  concert  to  assure  that  the  following 
communications  and  information 
exchange  protocol  regarding  the  NRC 
ERDS  are  followed. 

A.  Arkansas  and  the  NRC  agree  in 
good  faith  to  make  available  to  each 
other  information  within  the  intent  and 
scope  of  this  Agreement. 

B.  NRC  and  Arkansas  agree  to  meet  as 
necessary  to  exchange  information  on 
matters  of  common  concern  pertinent  to 
this  Agreement.  Unless  otherwise 
agreed,  such  meetings  will  be  held  in 
the  NRC  Operations  Center.  The  affected 
utilities  will  be  kept  informed  of 
pertinent  information  covered  by  this 
Agreement. 

C.  To  preclude  the  premature  public 
release  of  sensitive  information,  NRC 
and  Arkansas  will  protect  sensitive 
information  to  the  extent  permitted  by 
the  Federal  Freedom  of  Information  Act, 
the  State  Freedom  of  Information  Act, 
10  CFR  2.790,  and  other  applicable 
authority. 

D.  NRC  will  conduct  periodic  tests  of 
licensee  ERDS  data  links.  A  copy  of  the 
test  schedule  will  be  provided  to 
Arkansas  by  the  NRC.  Arkansas  may  test 
its  ability  to  access  ERDS  data  during 
these  scheduled  tests,  or  may  schedule 
independent  tests  of  the  State  link  with 
the  NRC. 


E.  NRC  will  provide  access  to  ERDS 
for  emergency^  exercises  with  reactor 
units  capable  of  transmitting  exercise 
data  to  ERDS.  For  exercises  in  which  the 
NRC  is  not  participating,  Arkansas  will 
coordinate  with  NRC  in  advance  to 
ensure  ERDS  availability.  NRC  reserves 
the  right  to  preempt  ERDS  use  for  any 
exercise  in  progress  in  the  event  of  an 
actual  event  at  any  Ucensed  nuclear 
power  plant. 

VII.  Contacts 

A.  The  principal  senior  management 
contacts  for  this  Agreement  will  be  the 
Director,  Division  of  Operational 
Assessment,  Office  for  Analysis  and 
Evaluation  of  Operational  Data,  and  the 
Director,  Division  of  Radiation  Control 
and  Emergency  Management,  Arkansas 
Department  of  Health.  These 
individuals  may  designate  appropriate 
staff  representatives  for  the  purpose  of 
administering  this  Agreement. 
•    B.  Identification  of  these  contacts  is 
not  intended  to  restrict  communication 
between  NRC  and  Arkansas'  State  staff 
members  on  technical  and  other  day-to- 
day activities. 

Vin.  Resolution  Disagreements 

A.  If  disagreements  arise  about 
matters  within  the  scope  of  this 
Agreement,  NRC  and  Arkansas  will 
work  together  to  resolve  these 
differences. 

B.  Resolution  of  differences  between 
the  State  and  NRC  staff  over  issues 
arising  out  of  this  Agreement  will  be  the 
initial  responsibility  of  the  NRC 
Division  of  Operational  Assessment 
management. 

C.  Differences  which  cannot  be 
resolved  in  accordance  with  Sections 
Vin.A  and  VIII.B  will  be  reviewed  and 
resolved  by  the  Director,  Office  for 
Analysis  and  Evaluation  of  Operational 
Data. 

D.  The  NRC's  General  Counsel  has  the 
final  authority  to  provide  legal 
interpretation  of  the  Commission's 
regulations. 

IX.  Effective  Date 

This  Agreement  will  take  effect  after 
it  has  been  signed  by  both  parties. 

X.  Duration 

A  formal  review,  not  less  than  1  year 
after  the  effective  date,  will  be 
performed  by  the  NRC  to  evaluate 
implementation  of  the  Agreement  and 
resolve  any  problems  identified.  This 
Agreemeniwill  be  subject  to  periodic 
reviews  and  may  be  amended  or 
modified  upon  written  agreement  by 
both  parties,  and  may  be  terminated 
upon  30  days  written  notice  by  either 
party. 
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XI.  Separabtlity 

If  any  provi&ion(s)  of  ^s  Agreement, 
or  the  application  of  any  provision(s)  to 
any  person  or  circumstances  is  held 
invalid,  the  remainder  of  this 
Agreement  and  the  application  of  such 
provisions  to  other  persons  or 
circumstances  vrill  not  be  a^ected. 
•        •        •        •        • 

For  tlie  U.S.  Nuclear  Regulatory 
Commission. 

Dated:  November  2, 1993. 
James  M.  Taylor, 
ExecutivB  Director  for  Operations. 

For  the  State  of  Arkansas. 

Dated:  November  17, 1993. 
Gteta  Joy  Dicus. 

Director.  Division  of  Radiation  Control  and 
Emergency  Management,  Arkansas 
Department  ofHeatth. 
[FR  Doc.  93-30317  Piled  12-10-93;  8:45  am] 
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[DociBrtNa80-4S8] 

Gulf  Statee  UtMttiee  Company  and 
Cajun  Electric  Power  CooparaUva,  Inc., 
River  Bend  Station,  UnK  1 ; 
ReovaKiation  of  Antitrust  FIndInQ 

Notice  Is  hereby  given  that  counsel  for 
Cajun  Electric  Power  Cooperative.  Inc., 
the  City  of  Lafoyette,  Louisiana. 
Louisiana  Energy  and  Power  Authority 
and  Terrebonne  Parish  Consolidated 
Government  have  requested  a 
reevaluation  by  the  Director  of  the 
Office  of  Nuclear  Reactor  Regulation  of 
the  "Finding  of  No  Significant  Changes" 
pursuant  to  the  antitnist  review  of  the 
captioned  nuclear  unit.  After  further 
review,  I  have  decided  not  to  change  my 
finding. 

A  copy  of  my  finding,  the  request  for 
reevaluation.  and  my  reevaluation  are 
available  for  public  examination  and 
copying,  for  a  fee.  at  the  Commission's 
Public  Dociunent  Room,  2120  L  Street. 
NW.,  Washington.  DC  20555. 

Dated  at  Rockville,  Maryland,  this  6th  day 
of  December  1993. 

For  the  Nuclear  Regulatory  Commission. 
ThMnME.Mw4a]r. 
Director,  Offict  of  Nuclear  Reactor 
Regulation. 

(FR  Doc  93-30318  Filed  12-10-93;  8:45  am] 
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[Docket  Na  50-423] 

Northaatt  Nuctear  Energy  Ca; 
Consideration  of  laauanca  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  tor  a  Hearing 

The  U.S.  Nuclear  Reguktory 
Commission  (the  Commission)  is 


considering  issuance  of  an  amendment 
to  Facility  Operating  Liomse  No.  NPF- 
49,  issued  to  Northeast  Nuclear  Energy 
Cmnpany  (the  licensee),  for  operation  of 
the  MiU^one  Nuclear  Power  Station, 
Unit  No.  3  located  in  New  London 
Coimty,  Connecticut 

The  proposed  amendment  would 
revise  the  technical  specifications  to 
reduce  the  minimum  reactor  coolant 
system  flow  rate  from  387,480  gpm  to 
371,920  gpm.  with  cxnresponding 
chanees  in  loop  flow. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the  ' 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
reflations. 

By  January  12, 1994,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  ameadment  to  the 
subject  ladUty  operating  Uoense  and 
any  person  whose  interest  may  be 
afbcted  by  this  proceeding  and  who 
wishes  to  partidpaie  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leeve  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shaU  be 
filed  in  accordance  with  the 
Commission's  "Rtiles  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Docimient  Room,  the  Gelman 
Building.  2120  L  Street.  NW.. 
Washington,  DC  20555  and  at  the  local 
public  dociunent  room  located  at  the 
Learning  Resources  Center.  Thames 
Valley  State  Technical  College,  574  New 
-London  Turnpike,  Norwich, 
Connecticut  06360.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  me  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  widi  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  aSected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  me 
foUowring  btitan:  (1)  The  nature  of  the 
petitioner's  right  luuler  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
natore  tod  extent  of  the  petitioner's 
property,  financial,  or  other  interest  la 


the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  ^e  specific  aspectfs)  of  the 
subje^matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  confiarence  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
Utigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  whidi  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner  . 
must  provide  siifficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contentioo  must  be  one  which,  if 
proven,  would  entitle  the  petiticmer  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  whicii  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 

Earties  to  the  proceeding,  subject  to  any 
mitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  hearing, 
including  the  opportimity  to  present 
evidence  and  cross-examine  witnesses. 

A  re<^est  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  PubUc 
Document  Room,  the  Gleman  Building, 
2120  L  Street,  NW.,  Washhigton,  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Budget  Analysis  Brancii; 
Sequestration  Update  Report 

AGENCY:  Office  of  Management  and 

Budget. 

ACTION:  Notice  of  transmittal  of 

sequestration  update  report  to  the 

President  and  Congress. 

SUMMARY:  Pursuant  to  section  254(b)  of 
the  Balanced  Budget  and  Emergency 
Deficit  Control  Act  of  1985,  as  amended, 
the  Office  of  Management  and  Budget 
hereby  reports  that  it  has  submitted  its 
Sequestration  Update  Report  to  the 
President,  the  Speaker  of  the  House  of 
Representatives,  and  the  President  of 
the  Senate. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anita  Chellaraj,  Budget  Analysis 
Branch— 202/395-3945. 

Dated:  December  3. 1993 

James  C  Muir,  . 

Associate  Director  for  Legislative  Reference 
and  Administration. 

[FR  Doc.  93-30104  Filed  12-10-93;  8;45  am] 
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b.  Annual  recordkeeping  burden:  0 
hours. 

c.  Estimated  Average  burden  per 
response:  1.75  minutes. 

d.  Frequency  of  response:  On 
occasion. 

e.  Estimated  number  of  likely 
respondents:  38,000. 

Stanley  D.  Suyat, 

Associate  Director  for  Management. 

[FR  Doc.  93-30293  Filed  12-10-93;  8:45  am) 
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days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)  248- 
5100  (in  Missouri  l-(800  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  John  F.  Stolz:  petitioner's 
name  and  telephone  number;  date 
petition  was  mailed;  plant  name;  and 
publication  date  and  page  number  of 
this  Federal  Register  notice.  A  copy  of 
the  petition  should  also  be  sent  to  the 
Office  of  the  General  Coimsel,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  and  to  Gerald 
Garfield,  Esquire,  Day,  Berry  &  Howard, 
aty  Place,  Hartford,  Connecticut 
06103-3499,  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.712(a)(l)(i)-(v)  and  2.714(d). 

If  a  request  for  a  hearing  is  received, 
the  Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and 
50.92. 


For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  November  24, 1993, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington.  DC  20555.  and 
at  the  local  public  document  room 
located  at  the  Learning  Resources 
Center.  Thames  Valley  State  Technical 
College.  574  New  London  Turnpike, 
Norwich,  Connecticut  06360. 

Dated  at  Rockville,  Maryland,  this  6th  day 
of  December  1993. 

For  the  Nuclear  Regulatory  Commission. 
John  F.  Stolz. 

Project  Directorate,  Division  of  Reactor 
Projects — Office  of  Nuclear  Reactor 
Regulation.  . 

[FR  Doc.  93-30319  Filed  12-10-93;  8:45  am] 
SaXMO  CODE  7590-01 -M 


PEACE  CORPS 

Information  Collection  Request  Under 
0MB  Review 

AGENCY:  Peace  Corps. 
SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3502  et  seq).  this  notice  announces  that 
the  information  collection  request 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
for  review  and  is  available  for  public 
review  and  comment.  A  copy  of  the 
information  collection  form  may  be 
obtained  from  Mr.  Stephen  Abbott, 
Office  of  Recruitment,  Peace  Corps, 
1990  K  Street,  NW.,  Washington,  DC 
20526.  Mr.  Abbott  may  be  reached  at 
202-606-3780.  Comments  on  this 
information  collection  should  be 
addressed  to  Mr.  Jeff  Hill.  Desk  Officer, 
Office  of  Management  and  Budget, 
Washington.  DC  20503. 
INFORMATION  COLLECTION  ABSTRACT: 

Title:  Request  for  Information  Card. 

Need  for  and  use  of  the  information: 
This  card  is  a  way  for  citizens  to  let 
Peace  Corps  know  they  wish 
information  on  the  Agency  and  its 
programs. 

Respondents:  Citizens  interested  in 
receiving  information  about  the  Peace 
Corps. 

Burden  on  the  public: 

a.  Annual  reporting  burden:  1.108 
hours. 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-33285;  File  No.  SR-Amex- 
93-27] 

Decembers.  1993. 

Self-Regulatory  Organizations;  Filing 
and  Order  Granting  Partial  Accelerated 
Approval  to  a  Proposed  Rule  Change 
by  the  American  Stock  Exchange,  Inc., 
Relating  to  Increased  Position  and 
Exercise  Limits  on  Individual  Equity 
Options  and  Narrow-Based  Index 
Options 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  October  14. 1993. 
the  American  Stock  Exchange,  Inc. 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I  and 
II  below,  which  Items  have  been 
prepared  by  the  Amex.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Sultstance  of 
the  Proposed  Rule  Change 

The  Amex  hereby  proposes  to 
increase  position  and  exercise  limits  for 
individual  equity  options  and  narrow- 
based  index  options. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  Amex.  and  at  the 
Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Puqiose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Amex  has 
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prepared  srunmaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose. 
Individual  Equity  Options 

Currently,  Exchange  rules  provide  for 
position  and  exercise  limits  for  equity 
options  of  3,000,  5.500,  or  8.000 
contracts.  This  three-tiered  approach 
depends  upon  the  volume  in  the 
underlying  stodc.  the  number  of  shares 
outstanding  of  the  underlying  stock,  or 
a  combination  of  both.  The  Exchange 
proposes  to  increase  such  position  and 
exercise  limits  to  4,500.  7.500,  or  10,500 
contracts  using  the  current  volume  and 
share  outstanding  criteria. 

The  Amex  believes  that  the  proposed 
limits  of  4.500,  7,500.  or  10,500 
contracts  will  increase  the  depth  and 
liquidity  of  the  markets  for  individual 
equity  options.  Existing  position  limits 
are  viewed  to  be  overly  restrictive  by 
larg^lhvestors  and  institutions  and  have 
caused  such  users  to  trade  in  the  over- 
the-counter  ("OTC")  derivatives  market 
in  order  to  meet  their  liquidity  and 
hedging  needs.  The  exchange  also 
believes  that  higher  position  Hmits  will 
accommodate  the  hedging  needs  of  its 
specialists  and  market  makers  who  are 
also  restricted  by  current  levels  in  their 
obligation  to  maintain  fair  and  orderly 
markets.* 

According  to  the  Exchange,  these 
changes  are  expected  to  result  in  little 
or  no  attendant  risk  to  the  marketplace. 
A  sur\'e>'  conducted  by  the  Philadelphia 
Stock  Exchange,  Inc.  CThbc")  on 
January  6,  1993  with  input  from  the 
Amex.  Chicago  Board  Options 
Exchange.  Inc.  ("CBOE").  New  York 
Stock  Exchange,  Inc.  ("NYSE"),  and 
Pacific  Stock  Exchange,  Inc.  ("PSE"), 
has  shown  that  there  has  been  no 
reported  formal  discipUnary  actions  by 
any  national  options  exchange  which 
serve  to  link,  as  a  contributing  factor, 
current  position  and  exercise  levels  to  a 
charge  of  manipulation  or  that  insiders 
established  positions  near  or  at  current 
limits  in  connection  with  alleged  illegal 
insider  activity  (see  File  No.  SR-Phlx- 
93-07).  In  addition,  since  the  last 


<  As  a  result  of  hedge  exemptkms  aveiiable  for 
individual  equity  options,  the  proposed  position 
limits  for  individual  equity  options  would  provide 
a  maxiarum  limit  lerel  (d«peadii>g  on  the 
availability  of  ti>«  hedge  exanptioD)  of  9.000. 
15.000.  and  21.000  contrncts,  or  twice  the  proposed 
position  Hmiu  consistent  with  CoouneaUry  .09  to 
Amex  Rule  904. 


change  in  position  and  exercise  limits  in 
1985.  there  has  been  no  further 
increases  in  position  limits,  despite  an 
appreciable  growA  in  equity  options 
trading  and  more  sophistication  and 
automated  surveiUance  procedures. 

Narrow-Based  Stock  Index  Options 

The  Amex  currently  trades  options  on 
six  narrow-based  indexes:  (1)  the 
Computer  Technology  Index  ("XCI");  (2) 
the  Oil  Index  ("XOI");  (3)  the 
Pharmaceudcai  Index  ("DRG")  along 
with  options  on  the  reduced  value 
Pharmaceutical  Index  ("DGL");  (4)  the 
Biotechnology  Index  ("BTK")  along 
with  options  on  the  reduced  value 
Biotechnology  Index  ("BKL");  (5)  the 
North  Amaican  Telecommunications 
Index  ("XTC");  and  (6)  the  Retail  Index 
("RTL").  The  existing  three-tiered 
system  for  narrow-based  index  options 
is  based  on  the  degree  of  concentration 
of  a  component  stock  in  the  index  The 
three  levels  of  position  and  exercise 
limits  are  currently  4,000,  6.000,  and 
8.000  contract.  For  the  same  reasons 
enumerated  above  respecting  individual 
equity  options,  the  Exchange  proposes 
to  increase  these  limits  to  5,500,  7.500, 
and  10.500  contracts.  In  addition, 
position  and  exercise  limits  for  reduced 
narrow-based  indexes  will  remain  at 
ten-times  the  position  limits  of  the  full- 
valued  indexes  and  aggregation  of 
position  between  full-valued  and 
reduced-value  narrow-based  indexes 
will  continue. 

(2)  Basis.  The  Exchange  believes  that 
the  proposed  rule  change  is  consistent 
with  Section  6(b)  of  the  Act,  in  general, 
and  Section  6(b)(5),  in  particular,  in  that 
it  is  designed  to  promote  just  and 
equitable  principles  of  trade,  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system. 

B.  Self-Regu!atory  Organization's 
Statement  on  Burden  on  Competition 

The  Amex  believes  that  the  proposed 
rule  change  will  impose  no  burden  on 
competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received  with  respect  to  the 
proposed  rule  change. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Exchange  has  requested  that  the 
proposed  rule  changes  be  given 
accelerated  effectiveness  pursuant  to 
Section  19(b)(2)  of  the  Act. 


The  Commission  finds  that  the 
proposed  rule  changes  are  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereimder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Section  6(b)(5).* 
Specifically,  the  Commission  concludes 
that  the  proposed  position  and  exercise 
limits  of  4,500  contracts,  7,500 
contracts,  and  10,500  contracts  for 
equity  options,  and  5,500  contracts, 
7,500  contracts,  and  10,500  contracts  for 
narrow-based  index  options,  will  further 
increase  the  potential  depth  and 
liquidity  of  the  options  market  as  well 
as  the  underlying  cash  market  without 
significantly  increasing  concerns 
regarding  Intermarket  manipulations  or 
disruptions  of  the  market  for  the  options 
or  underlying  securities. 

Since  the  inception  of  standardized 
options  trading,  the  options  exchanges 
have  had  rules  imposing  limits  on  the 
aggregate  number  of  options  contracts 
that  a  member  or  customer  could  hold 
or  exercise.  These  rules  are  intended  to 
prevent  the  establishment  of  large 
options  positions  that  can  be  used  or 
might  create  incentives  to  manipulate  or 
disrupt  the  underlying  market  so  as  to 
benefit  the  options  position.  In 
particular,  position  and  exercise  limits 
are  designed  to  minimize  the  potential 
for  mini-manipulations  3  and  for  corners 
or  squeezes  of  the  underlying  market. 
They  also  impose  a  ceiling  on  the 
maximum  position  an  investor  with 
inside  corporate  or  market  information 
can  establish  through  the  use  of  options. 
In  addition,  they  serve  to  reduce  the 
possibility  for  disruption  of  the  options 
market  itself,  especially  in  illiquid 
options  classes. 

In  establishing  position  and  exercise 
limits,  the  Commission  has  been  careful 
to  balance  two  competing  concerns. 
First,  the  Commission  has  recognized 
that  the  limits  must  be  sufficient  to 
prevent  investors  from  disrupting  the 
market  for  the  underlying  security  by 
acquiring  and  exercising  a  number  of 
options  contracts  disproportionate  to 
the  deliverable  supply  and  average 
trading  volume  of  the  underlying 
security.  At  the  same  time,  the 
Commission  has  realized  the  limits 
must  not  be  established  at  levels  that  are 
so  low  as  to  discourage  {participation  in 
the  options  market  by  institutions  and 
other  investors  with  substantial  hedging 
needs  or  to  prevent  specialists  and 
market  makers  from  adequately  meeting 


» 15  use.  78f(b)(5Hl982). 

3  Mini-manipulation  is  an  attempt  to  influence, 
over  a  relatively  small  range,  the  price  movement 
in  a  stock  to  )>eiiefit  a  previously  established 
derivatives  position. 
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their  obligations  to  maintain  a  fair  and 
orderly  market.* 

In  October  1980,  the  Commission 
approved  proposed  rule  changes  by  the 
options  exchanges  to  Increase  position 
and  exercise  limits  from  1,000  to  2,000 
contracts  for  all  individual  equity 
options  classes.5  In  conjunction  with 
the  approval,  the  Commission  received 
commitments  from  the  options 
extiianges  to  study  the  effects  of  the 
increased  limits.  The  Commission 
indicated  that  the  experience  gained 
under  the  increased  limits,  if  coupled 
with  adequate  monitoring  and 
surveillance  procedures,  could  serve  as 
a  basis  for  considering  further  position 
and  exennse  limit  modifications. 

In  July  1983,  the  Commission 
approved  a  further  increase  in  position 
and  exercise  limits  for  individual  stock 
options  based  on  a  tiering  approach.e 
Limits  for  options  on  stocks  with  the 
greatest  trading  volume  and  public  float 
were  increased  to  4.000  contracts  and 
limits  on  all  other  options  classes  were 
increased  to  2.500  contracts.'  In 
approving  the  increased  limits  under  a 
two-tiered  approach,  the  Commission 
recognized  that  securities  with  active 
and  deep  trading  markets,  as  well  as 
broad  public  owrnership,  were  more 
difficult  to  manipulate  or  disrupt  than 
securities  having  less  active  and  deep 
markets  and  having  smaller  public 
floats.8  Accordingly,  the  Commission 


«See  RR.  Rep.  No.  IFC-3.  96lh  Cong.,  1st  Sess. 
at  U9-91  (Comm.  Print  1978)  ("•Options  Study"). 

»S«e  Securities  Exchange  Act  Release  No.  17237 
(October  22. 1960).  45  FR  71453,  October  28,  1960 
("1960  Release"). 

6  See  Securities  Exchange  Act  Release  No.  19975 
(July  15. 1963),  46  FR  33389  ("1963  Release'1. 

'To  be  eligible  for  the  4,000  contract  limit  an 
underlying  security  must  have  had  either  (i)  trading 
volume  of  at  least  20.000 XXX)  shares  during  the 
most  recent  six  mooth  trading  period,  or  (ii)  trading 
volume  of  at  least  15,000,000  shares  during  the 
most  recent  six  mooth  trading  period  and  at  least 
60.000,000  shai«$  currently  outstanding.  All  other 
options  not  meeting  these  requirements  were 
subject  to  the  2,500  contract  limits. 

■  While  options  are  traded  on  some  stocks  with 
a  public  float  of  several  hundred  million  shares, 
options  exchange  rulBS  authorize  options  to  be 
traded  on  stocks  with  as  few  as  seven  million  shares 
outstanding.  Similarly,  while  some  options  stocks 
have  average  daily  trading  volume  of  up  to  a 
million  or  more  shares,  exchange  rules  authorize 
options  trading  on  stocks  with  annual  trading 
volume  as  low  as  2.4  million  shares.  Specifically, 
the  quantitative  listing  and  maintenance  standards 
require:  (1)  A  minirmim  of  7  and  6.3  million  shares 
outstanding,  respectively,  which  are  owned  by 
persons  other  than  "insiders"  as  defined  in  Section 
16  of  the  Act;  (2)  a  minimum  of  2,000  and  1.600 
shareholders,  respectively;  (3)  trading  volume  of  at 
least  2.4  and  1.8  million  shares,  respectively,  during 
the  past  12  months;  (4)  for  an  original  listing,  the 
market  price  p«  share  of  the  underlying  security 
must  have  closed  at  or  above  $7  50  during  the 
minority  of  businast  days  over  the  preceding  three 
months;  and  (5)  lo  maintain  its  listing,  the  market 
price  per  share  of  dtte  underlying  security  must  have 
closed  at  or  above  $5  during  the  majority  of 


believed  that  the  tiering  approach  to 
position  and  exercise  limits  was 
appropriate  because  it  would  increase 
the  depth  and  liquidity  of  the  stock 
options  markets  vtithout  significantly 
increasing  concerns  regarding 
manipulation  and  disruption  of  the 
market  for  the  underlying  securities.*  In 
addition,  the  Commission  noted  that 
tiering  was  consistent  with  the  gradual, 
evolutionary  approach  that  the 
Commission  and  the  exchanges  have 
adopted  in  increasing  position  and 
exercise  limits. 

The  Commission  in  1983  approved 
the  Amex's  existing  position  and 
exercise  limit  framework  for  narrow- 
based  index  options.  ">  The  Amex's 
narrow-based  index  options  position 
limit  requirements  are  identical  to  the 
rules  imposed  by  the  other  options 
exchanges  and  provide  for  a  three-tiered 
approach."  Specifically,  position  limits 
for  narrow-based  stock  index  options 
are  either  4,000,  6,000,  or  8,000 
contracts,  depending  on  the 
concentration  of  the  stocks  in  the 
index.^2 

Lastly,  the  Commission  approved  the 
Amex's  existing  position  and  exennse 
limit  framework  for  individual  equity 
options  in  Mardi  1985.  This  approval 
extended  the  tiering  approach 
commenced  by  the  options  exchanges  in 
1983.13  The  Commission  in  its  1985 
Release  reiterated  its  prior  findings 
maintaining  that  liberalizing  position 
and  exercise  limits  will  further  increase 
the  potential  depth  and  liquidity  of  the 
individual  stock  options  market  without 


business  days  over  the  preceding  six  months.  S«e 
Amex  Rule  915. 

•  In  approving  the  higher  two-tiared  limits,  the 
Commission  also  noted  that  the  absence  of 
discernible  manipulation  problems  under  the 
current  limits  were  an  indication  that  modest 
additional  increases  wme  justified. 

"■See  Securities  Exchange  Act  Release  No.  20075 
(August  12,  1963).  48  FR  37556. 

>>  See  Securities  Exchange  Act  Release  Nos. 
20125  (August  26. 1983).  48  FR  40046;  20663 
(February  17, 1984),  49  FR  7l7l;-aBd  20437 
(Decmnber  2. 1983).  FR  SS229:  and  21032  (June  8, 
1984),  49  FR  24964. 

iz  See  Amex  Rule  904C. 

13  Specifically,  the  existing  requirements 
approved  by  the  Commission  in  the  1985  Release 
provide  for:  (1)  A  8.000  contract  limit  for  options 
on  an  underlying  stock  that  has  either  (a)  trading 
volume  of  at  least  40  millioa  shares  during  the  most 
recent  six  month  tradii^  period,  or  (b)  trading 
volume  of  at  least  30  million  shares  during  the  most 
recent  six  month  trading  period  and  at  least  120 
million  shares  currently  outstanding;  (2)  a  5,500 
contract  limit  tot  options  on  an  imderlymg  stock 
that  has  either  (a)  trading  Volume  of  at  least  20 
million  shares  during  the  most  recent  six  month 
trading  period;  or  (bj  trading  volume  of  at  least  IS 
million  shares  during  the  most  recent  six  month 
trading  period  and  at  least  40  million  shares 
currently  outstandiog;  aod  (3)  a  3.000  contract  limit 
for  all  other  options  classes.  See  Securities 
Exchange  Act  Release  No.  21907  (April  4. 1985),  50 
FR  13440  {"\9SS  Ralease"). 


significanUy  increasing  concerns 
regarding  int^market  manipulations  or 
disruptions  of  the  market  for  the  options 
or  underlying  securities.  i« 

The  other  options  exchanges  are  also 
proposing  a  similar  structure  that  would 
establish  position  and  exercise  limits  for 
individual  equity  options  of  either 
4.500.  7.500  or  10.500  contracts 
depending  on  certain  criteria  related  to 
the  trading  volume  of  the  underlying 
stock  or  a  combination  of  both  the 
trading  volume  jmd  the  number  of 
shares  outstanding  of  the  underlying 
stock,  as  well  as  narrow-based  stock 
index  option  position  limits  of  5.500, 
7.500.  and  10,500  depending  on  the 
concentration  of  the  stocks  included  in 
the  index. IS 

The  Commission  previously  has  noted 
that  the  markets  for  secunties  with 
active  and  deep  trading  markets,  as  well 
as  broad  public  ownership,  are  more 
difficult  to  manipulate  or  disrupt  than 
those  securities  tiiat  are  less  active  with 
smaller  public  floats.  The  proposed 
increases  recognize  this  by  seeking  to 
minimize  the  restraints  on  those  options 
classes  that  can  accommodate  larger 
limits  without  significantly  increasing 
manipulation  concerns.  In  particular, 
the  proposed  limit  of  10.500  contracts 
for  options  on  the  most  actively  traded, 
widely  held  securities,  permits  the 
Commission  to  avoid  placing 
unnecessary  restraints  on  those  options 
where  the  manipulative  potential  is  the 
least  and  the  need  for  increased 
positions,  both  by  traders  and 
institutional  investors,  likely  would  be 
the  greatest.  16 

Under  the  proposal,  the  current 
lowest  tier  of  3,000  contracts  for 
individual  equity  options  would  be 
increased  50%  to  4.500.  An  increase  of 
1 .500  contracts  or  50%  for  the  lowest 
tier,  2,000  contracts  or  36%  for  the 
middle  tier,  and  2300  contracts  or  31% 
for  the  highest  tier,  appears  to  be 
appropriate  and  consistent  with  the 
Commission's  evolutionarj'  approach  to 
position  and  exercise  Umits.^^ 


>«See  1983  Release  stipni  note  6  and  1965 
Release  supra  note  13. 

<>See  Securities  Exchange  Act  Release  Nos 
32310  (May  14.  1993).  5«  FR  29675  (PSE)  and  32309 
(Mav  14, 1993).  58  FR  29653  (Phlx)  and  File  Nos 
SR-CBOE-93-43  and  SR-NYSE-93-41 

■•GptioiM  that  would  be  eligible  for  the  highest 
tier  limit  of  10.500  contracts  currently  have  a  8.000 
contract  limit.  Although  a  2.500  contract  limit 
increase  (31%)  for  some  options  may  appear  to  b<> 
substantial,  tile  Cocnmissioa  believes  that  the 
qualifyii>g  criteria  for  the  highest  tier  ensure  thai 
only  options  on  th«  most  actively  traded  and 
heavily  capitalized  securities  will  be  eligible  for  the 
10.500  contract  limit 

"  In  the  case  of  narrow-based  stock  index 
options,  posiUon  and  exerase  limits  vnW  be 

Continued 
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Finally,  the  absence  of  discernible 
manipulative  problems  under  the 
current  three-tiered  limit  system  for 
individual  equity  and  narrow-based 
index  options  leads  the  Commissi  oa  to 
conclude  that  the  increases  being 
proposed  by  the  Exchange  are 
warranted.  18  The  Commission 
recognizes  that  there  are  no  ideal  limits 
in  the  sense  that  options  positions  of 
any  given  size  can  be  stated 
conclusively  to  be  free  of  any 
manipulative  concerns.  The  Amex  and 
the  Commission,  however,  have  reUed 
largely  on  the  absence  of  discernible 
manipulation  or  disrupting  problems 
under  current  limits  as  an  indicator  that 
additional  increases  can  be  safely 
considered.  The  Commission  believes 
for  these  reasons  that  the  liberalization 
of  existing  position  and  exercise  limits 
is  now  appropriate.  ^9 

The  Commission  notes  that  the 
Exchange  has  had  considerable 
experience  monitoring  the  current  three- 
tiered  framework  in  individual  equity 
options  and  narrow-based  stock  index 
options.2o 

The  Commission  has  not  foimd  that 
differing  position  and  exercise  limit 
rel^uirements  based  on  the  particular 
options  product  to  have  created 
programming  or  monitoring  problems 
for  securities  firms,  or  to  have  led  to 
significant  customer  confusion.  Based 
on  the  current  experience  in  handling 
position  and  exercise  limits,  the 
Commission  believes  that  the  increase 
in  position  and  exercise  limits  for 
individual  equity  and  narrow-based 


increasad  by  38%.  25%,  and  19%  for  the  lowest  to 
highest  limit  tiers,  respectively. 

'•The  Commission  believes  that  the  proposed 
limits  for  narrow-based  index  options,  when 
viewed  in  conjunction  with  margin  requirements, 
address  concerns  with  respect  to  the  potential  use 
of  aanow-based  index  options  to  circumvent  limits 
applicable  to  positions  held  in  options  on 
individual  stocks.  Currently,  margin  requirements 
for  both  individual  equity  and  narrow-based  index 
options  are  100%  of  the  option  premium  plus  20% 
of  the  underlying  product  value,  less  any  out-of-the- 
money  amount,  with  a  minimum  premium  plus 
10%  of  the  underlying  product  value.  In  addition, 
positions  in  narrow-based  index  options  are  not 
required  to  be  aggregated  with  positions  in  options 
on  the  individiial  stocks  comprising  the  indexes. 

i>The  Commission  continues  to  believe  that 
proposals  to  increase  position  limits  and  exercise 
limits  must  be  justified  and  evaluated  separately. 
After  reviewing  the  proposed  exercise  limits,  along 
with  the  eligibility  criteria  for  each  tier,  the 
Commission  has  concluded  that  the  exercise  limit 
increases  for  the  three-tiered  framework,  do  not 
raise  manipulation  problems  or  increase  concerns 
over  market  disruption  in  the  underlying  securities. 

20 Currently,  for  example,  position  and  exercise 
limits  for  individual  equity  options  are  limited  to 
positions  of  6.000,  5,500.  and  3,000  contracts,  while 
narrow-based  index  option  position  limits  have  a 
similar  three-tiered  structure  of  8,000,  6.000,  and 
4,000  contracts,  depending  on  the  concentration  of 
a  component  stock  in  the  index. 


stock  index  will  not  cause  significant 
problems. 

Since  the  1985  Release,  the  options 
exchanges,  including  the  Amex,  have 
been  consistently  updating  and 
automating  their  surveillance  systems. 
The  Commission  believes  that  the 
Exchange's  surveillance  programs  will 
be  adequate  to  detect  and  deter  the  use 
of  illegal  position  limits  by  market 
participants  as  well  as  detect  and  deter 
attempted  manipulative  activity  and 
other  trading  abuses. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirteeth  day  after  the  date   - 
of  publication  of  notice  thereof  in  the 
Federal  Register  because  accelerating 
approval  will  permit  the  position  and 
exercise  limit  framework  for  individual 
equity  options  and  narrow-based  stock 
index  options  across  options  exchanges 
to  remain  uniform. 

rV.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  vmtten  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fi'om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  All  submissions 
should  refer  to  File  Number  SR-Amex- 
93-27  and  should  be  submitted  by  ^ 
January  3, 1994. 

V.  Conclusion 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  amended 
proposed  rule  change  of  the  Amex  to 
increase  position  and  exercise  limits  for 
individual  equity  options  to  4,500, 
7,500,  01 10,500  contracts  (depending 
on  certain  market  related  criteria)  and 
narrow-based  stock  index  options  to 
either  5,500,  7,500.  or  10,500  contracts 
(depending  on  the  percentage  stock 
concentration  within  the  index)  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 


thereunder  applicable  to  a  national 
securities  exchange,  and  in  particular, 
the  requirements  of  Section  6,21  and  the 
rules  thereunder. 

It  is  therefore  ordered,  pursuant  to 
sectl&h  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (SR-Amex-93- 
27)  relating  to  an  increase  in  position 
and  exercise  limits  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.23 

Margaret  H.  McFarland, 
Depu  ty  Secretary. 
[PR  Doc.  93-30339  Filed  12-10-93;  8:45  am) 
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[Release  No.  34-33283;  File  No.  SR-CBOE- 
93-43] 

December  3, 1993. 

Self-Regulatory  Organizations;  Filing 
and  Order  Granting  Accelerated 
Approval  to  a  Proposed  Rule  Change 
by  the  Chicago  Board  Options 
Exchange,  Inc.,  Relating  to  Increased 
Position  and  Exercise  Limits  on 
Individual  Equity  Options  and  Narrow- 
Based  Index  Options 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  September  27, 
1993,  the  Chicago  Board  Options 
Exchange,  Ific.  ("CBOE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I  and  II  below,  which  Items 
have  been  prepared  by  the  CBOE.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  fi-om  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  amend  certain 
of  its  position  and  exercise  limit  rules 
to  conform  to  certain  of  the  increased 
limits  proposed  by  other  options 
exchanges,  which  proposals  are  pending 
with  the  Commission.  1 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  CBOE,  and  at  the 
Commission. 


»>  15  U.S.C.  78f  (1982). 

M 15  U.S.C.  78s(b)(2)  (1982). 

"17  CFR  §  200.30-3(a)(12)  (1993). 

>  See  Securities  Exchange  Act  Release  Nos.  32310 
(May  14, 1993),  58  FR  79675  and  32309  (May  14, 
19d3).  58  Ff.  29653;  File  Nos.  SR-Amex-93-27  and 
SR-NYSE-93-41. 
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II.  Self-Regnlatory  Organization'* 
Statement  of  the  Purpose  o£,  and 
Statntory  Bans  for,  die  Prtq>osed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  receiveid  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Amex  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Orgaruzation  's 
Statement  of  the  Purpose  of  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  increase  the  position  and 
exercise  limits  under  CBOE  Rule  4.11 
(equity  options)^  and  under  CBOE  Rule 
24.4A  (industry  index  options)  to  the 
same  levels  and  at  the  same  time  as 
corresponding  limits  are  increased 
pursuant  to  proposed  rule  changes  filed 
by  the  Philadelphia  Stock  Exchange, 
Inc.  ("Phlx")  and  the  Pacific  Stock 
Exchange,  Inc.  ("PSE").3  It  is 
anticipated  that  the  pending  Phlx  and 
PSE  rule  changes,  as  well  as  matching 
rule  changes  to  be  filed  by  other  options 
exchanges,  will  be  approved  by  the 
Commission  in  the  near  future. 
Accelerated  approval,  as  requested  by 
the  Exchange,  will  enable  the 
Commission  to  approve  all  rule  changes 
regarding  these  position  limits  in  a 
uniform  and  timely  manner. 

The  CBOE  requests  approval  of  this 
proposed  rule  change  concurrent  with 
the  approval  of  the  other  options 
'  exchanges'  rule  changes.  Concurrent 
approvals  will  enable  the  CBOE  to 
increase  its  position  limits  at  the  same 
time  as  the  competing  exchanges'  limits 
are  increased,  thereby  promoting  fair 
competition.  Concurrent  approval  also 
will  eliminate  the  risk  of  investor 
confusion  that  could  exist  in  a  multiple 
options  exchange  trading  environment 
concerning  the  position  limits 
applicable  to  equity  options  and 
industry  index  options.  Currently, 
Exdiange  rules  provide  for  position  and 
exercise  limits  for  individual  equity 


zThe  F.xrfaangn's  iadividiMd  equity  opboos 
exaitise  limits  will  ccnfonn  to  the  proposed 
increase*  in  positioos  limits  •*  set  forth  in  CBOE 
Riiia  4.12.  Sm  Utter  from  Michael  L.  Meyar.  Schiff 
Hardin  k  ¥lmtm,  to  le&ey  Boms,  Attorney,  Branch 
of  Derivatit«s  RagulatioD.  DiTisian  of  MaikM 
RegulaUon,  SEC,  dated  November  24. 1993. 

1  See  Sacuritiai  Exchao^  Act  Ralaase  Nos.  32310 
(May  14,  1993),  58  FR  29675  (PSE)  tod  32309  (May 
14, 1993).  58  FR  29653  (Phlx). 


options  of  3.000,  5.500,  or  8,000 
contracts.  This  three-tiered  approach 
depends  upon  the  volume  in  the 
underlying  stock,  the  number  of  shares 
outstanding  of  the  underlying  stock,  or 
a  combination  of  both.  The  Exchange 
proposes  to  increase  such  position  and 
exercise  limits  to  4,500,  7,500,  or  10.500 
contracts  using  the  current  volimie  and 
share  outstanding  criteria. 

The  CBOE  believes  that  the  proposed 
hmits  of  4.500.  7.500,  or  10,500 
contracts  will  increase  the  depth  and 
liquidity  of  the  markets  for  individual 
equity  options.  Existing  position  limits 
are  viewed  to  be  overly  restrictive  by 
large  investors  and  institutions  and  have 
caused  such  users  to  trade  in  the  over- 
the-counter  ("OTC")  derivatives  market 
in  order  to  meet  their  Uquidity  and 
hedging  needs.  The  Exchange  also 
believes  that  higher  position  limits  will 
accommodate  the  hedging  needs  of  its 
market  markers  who  are  also  restricted 
by  current  levels. 

These  changes  are  expected  to  result 
in  little  or  no  attendant  risk  to  the 
marketplace,  A  survey  conducted  by  the 
Philadelphia  Stock  Exchange,  Inc. 
("Phlx")  on  January  6, 1993  with  input 
from  the  American  Stock  Exchange,  Inc. 
("Amex"),  CBOE,  New  York  Stock 
Exchange,  Inc.  ("^fYSE"),  and  Pacific 
Stock  Exchange,  Inc.  ("PSE")  has  shown 
that  there  has  been  no  reported  formal 
disciphnary  actions  by  any  national 
options  exchanges  which  serve  to  link, 
as  a  contributing  factor,  current  position 
and  exercise  levels  to  a  charge  of 
manipulation  or  that  insiders 
established  positions  near  or  at  current 
limits  in  connection  with  alleged  illegal 
insider  activity  (See  SR-Phlx-93-07).  In 
addition,  since  the  last  change  in 
position  and  exercise  Hmits  in  1985, 
there  has  been  no  further  increases  in 
position  limits,  despite  an  appreciable 
grovrth  in  equity  options  trading  and 
more  sophistication  and  automated 
surveillance  procedures. 

The  CBOE  currently  trades  options  on 
9  full  value  and  reduced  value  narrow- 
based  indexes:  (1)  Environmental  Index; 
(2)  Computer  Software  Index;  (3) 
Standard  &  Poor's  ("S&P")  Chemical 
Index;  (4)  S&P  Transportation  Index;  (5) 
S&P  Health  Care  Index;  (6)  S&P  Retail 
Index;  (7)  S&P  Banking  Index;  (8)  S&P 
Insurance  Index;  and  (9)  Biotechnology 
Index.  The  existing  three-tiered  system 
for  narrowbased  index  options  is  based 
on  the  degree  of  concentration  of  a 
component  stock  in  the  index.  The  three 
levels  of  position  and  exercise  limits  are 
currently  4,000<  6,000,  and  8,000 
contract.  For  the  same  reasons 
enumerated  above  respecting  individual 
equity  options,  the  Exchange  proposes 
to  increase  these  limits  to  5,500,  7,500. 


and  10,500  contracts.  In  addition, 
position  and  exercise  limits  for  reduced 
narrow-based  ibdexes  will  remain  at 
ten-times  the  position  limits  of  the  full- 
valued  indexes  and  aggregation  of 
position  between  full-valued  and 
reduced-value  narrow-based  indexes 
will  continue. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act,  in  general,  and 
section  6(b)(5),  in  particular,  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  remove 
impediments  to  and  perfect  the 
mechanism  of  a  fi'ee  and  open  market 
and  a  national  marif;et  system. 

B.  Self-Begulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  beheve  that  the 
proposed  rule  change  will  impose  any 
burden  on  Competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  viritten  comments  were  either 
solicited  or  received  with  respect  to  the 
proposed  rule  change. 

in.  Date  of  ££Eectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Exchange  has  requested  that  the 
proposed  rule  changes  be  given 
accelerated  effectiveness  pursuant  to 
section  19(b)(2)  of  the  Act. 

The  Commission  finds  that  the 
proposed  rule  changes  are  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  section  6{b){5).4 
Specifically,  the  Commission  concludes 
that  the  proposed  position  and  exercise 
hmits  of  4,500  contracts,  7,500 
contracts,  and  10,500  contrai  s  for 
equity  options,  and  5.5(K)  contracts, 
7,500  contracts,  and  10,500  contracts  for 
narrow-based  index  options,  will  further 
increase  the  potential  depth  and 
liquidity  of  the  options  market  as  well 
as  the  underlying  cash  market  without 
significantly  increasing  concerns 
regarding  intermarket  manipulations  or 
disruptions  of  the  market  for  the  options 
or  underlying  securities. 

Since  the  inception  of  standardized 
options  trading,  the  options  exchanges 
have  had  rules  imposing  limits  on  the 
aggregate  number  of  options  contracts 
that  a  mem^r  or  customer  could  hold 
or  exercise.  These  rules  are  intended  to 
prevent  the  establishment  of  leirge 


*  15  U.S.C  7S«[bJ(5)  (1982). 
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options  positions  that  can  be  used  or 

might  create  incentives  to  manipulate  or 
disrupt  the  underlying  market  so  as  to 
benefit  the  options  position.  In 
particular,  position  and  exercise  limit» 
are  designed  to  minimize  the  potential 
for  mini-manipulations  »  and  for  comers 
or  squeezes  of  the  underlying  market. 
They  also  impose  a  ceiling  on  the 
maximum  position  an  investor  with 
inside  corporate  or  market  information 
can  establish  through  the  use  of  options. 
In  addition,  they  serve  to  reduce  the 
possibility  for  disruption  of  the  options 
market  itself,  especially  in  illiquid 
options  classes. 

In  establishing  position  and  exercise 
limits,  the  Commission  has  been  careful 
to  balance  two  competing  concerns. 
First,  the  Commission  has  recognized 
that  the  limits  must  be  sufficient  to 
prevent  investors  fi-om  disrupting  the 
market  for  the  underlying  security  by 
acquiring  and  exercising  a  number  of 
options  contracts  disproportionate  to 
the  deliverable  supply  and  average 
trading  volume  of  the  underlying 
security.  At  the  same  time,  the 
Commission  has  reahzed  that  limits 
must;i0t  be  established  at  levels  that  are 
so  Ibw  as  to  discourage  participation  in 
the  options  market  by  institutions  and 
other  investors  with  substantial  hedging 
needs  or  to  prevent  specialists  and 
market  makers  fi'om  adequately  meeting 
their  obligations  to  maintain  a  fair  and 
orderly  market." 

In  October  1980,  the  Commission 
approved  proposed  rule  changes  by  the 
options  exchanges  to  increase  position 
and  exercise  limits  from  1,000  to  2.000 
contracts  for  all  individual  equity 
options  classes.'  In  conjunction  with 
the  approval,  the  Commission  received 
commitments  from  the  options 
exchanges  to  study  the  effects  of  the 
increased  limits.  The  Commission 
indicated  that  the  experience  gained 
under  the  increased  limits,  if  coupled 
with  adequate  monitoring  and 
surveillance  procedures,  could  serve  as 
a  basis  for  considering  further  position 
and  exercise  limit  modifications. 
In  July  1983,  the  Commission 
approved  a  further  increase  in  position 
and  exercise  limits  for  individual  stock 
options  based  on  a  tiering  approach.^ 
Limits  for  options  on  stocks  with  the 


s  Mini-manipulation  is  an  atlempi  to  influence, 
over  a  relatively  small  range,  the  price  movement 
in  a  stock  to  benefit  a  previously  established 
derivatives  position. 

•  See  H.R.  Rep.  No.  IFC-3.  96lh  Cong..  1st  Sess 
at  189-91  (Comm.  Print  1978)  ("OpUons  Study"). 

'  See  Securities  Exchange  Act  Release  No.  17237 
(October  22, 1980).  45  FR  71453,  October  28. 1980 
("1980  Release"). 

•  See  Securities  Exchange  Act  Release  No.  1997S 
(July  IS.  1983).  48  FR  33389  ("1983  Release"). 


greatest  trading  volume  and  public  float 
were  increased  to  4,000  contracts  and 
limits  on  all  other  options  classes  were 
increased  to  2,500  contracts."  In 
approving  the  increased  Umits  under  a 
two-tiered  approach,  the  Commission 
recognized  that  securities  with  active 
and  deep  trading  markets,  as  well  as 
broad  public  ownership,  were  more 
difficult  to  manipulate  or  disrupt  than 
securities  having  less  active  and  deep 
markets  and  having  smaller  public 
floats.^" 

Accordingly,  the  Commission 
believed  that  the  tiering  approach  to 
position  and  exercise  limits  was 
appropriate  because  it  would  increase 
the  depth  and  liquidity  of  the  stock 
options  markets  without  significantly 
increasing  concerns  regarding 
manipulation  and  disruption  of  the 
market  for  the  underlying  securities." 
In  addition,  the  Commission  noted  that 
tiering  was  consistent  with  the  gradual, 
evolutionary  approach  that  the 
Commission  and  the  exchanges  have 
adopted  in  increasing  position  and 
exercise  limits. 

The  Commission  in  1983  approved 
the  CBOE's  existing  position  and 
exercise  limit  framework  for  narrow- 
based  index  options."  The  CBOE's 
narrow-based  index  options  position 
limit  requirements  are  identical  to  the 


•  To  be  eligible  for  the  4.000  contract  limit  an 
underlying  security  must  have  had  either  (i)  trading 
volume  of  at  least  20,000,000  shares  during  the 
most  recent  six  month  trading  period;  or  (ii)  trading 
volume  of  at  least  15.000.000  shares  during  the 
most  recent  six  month  trading  period  and  at  least 
60,000,000  shares  currently  outstanding.  All  other 
options  not  meeting  these  requirements  were 
-subject  to  the  2,500  contract  limits. 

■o  while  options  are  traded  on  some  stocks  with 
a  public  Qoat  of  several  hundred  million  shares, 
options  exchange  rules  authorize  options  to  be 
traded  on  stocks  with  as  few  as  seven  million  shares 
outstanding.  Similarly,  while  some  options  stocks 
have  average  daily  trading  volume  of  up  to  a 
million  or  more  shares,  exchange  rules  authorize 
options  trading  on  stocks  with  annual  trading 
volume  as  low  as  2.4  million  shares.  Specifically, 
the  quantitative  listing  and  maintenance  standards 
require:  (1)  A  minimum  of  7  and  6.3  million  shares 
outstanding,  resp>ectively,  which  are  owned  by 
persons  other  than  "insiders"  as  defined  in  Seetion 
16  of  the  Act;  (2)  a  minimum  of  2.000  and  1,600 
shareholders,  respectively;  (3)  trading  volume  of  at 
least  2.4  and  1.8  million  shares,  respectively,  during 
the  past  12  months;  (4)  for  an  original  listing,  the 
market  price  pet  share  of  the  underlying  security 
might  have  closed  at  or  above  $7.50  during  the 
majority  of  business  days  over  the  preceding  three 
months:  and  (5)  to  maintain  its  listing,  the  market 
price  per  share  of  the  underlying  security  must  have 
closed  at  or  above  S5  during  the  majority  of 
business  days  over  the  preceding  six  months.  See 
CBOE  Rule  5.4,  Interpretation  .01. 

11  In  approving  the  higher  two-tiered  limits,  the 
Commission  also  noted  that  the  absence  of 
discernible  manipulation  problems  under  the 
current  limits  were  an  indication  that  modest 
additional  increases  were  justified. 

"See  Securities  Exchange  Act  Release  No.  20125 
(August  26.  1983),  48  FR  40046. 


rules  imposed  by  the  other  options 
exchanges  and  provide  for  a  three-tiered 
approadi.i3  Specifically,  position  limits 
for  narrow-based  stock  index  options 
are  either  4,000,  6,000,  or  8.000 
contraete,  depending  on  the 
concentration  of  the  stocks  in  the 
index.  1* 

Lastly,  the  Commission  approved  the 
CBOE's  existing  position  and  exercise 
limit  framework  for  individual  equity 
options  in  March  1985.  This  approval 
extended  the  tiering  approach 
commenced  by  the  options  exchanges  in 
1983.15  The  Commission  in  its  1985 
Release  reiterated  its  prior  findings 
maintaining  that  liberalizing  position 
and  exercise  limits  will  further  increase 
the  potential  depth  and  liquidity  of  the 
individual  stock  options  market  without 
significantly  increasing  concerns 
regarding  intermarket  manipulations  or 
disruptions  of  the  market  for  the  options 
or  underlying  securities.i« 

The  other  options  exchanges  are  also 
proposing  a  similar  structure  that  would 
estabhsh  position  and  exercise  limits  for 
individual  equity  options  of  either 
4.500,  7,500  or  10.500  contracts 
depending  on  certain  criteria  related  to 
the  trading  volume  of  the  underlying 
stock  or  a  combination  of  both  the 
trading  volume  and  the  number  of 
shares  outstanding  of  the  underlying 
stock,  as  well  as  narrow-based  stock 
index  option  position  limits  of  5,500, 
7,500,  and  10,50Q  depending  on  the 
concentration  of  the  stocks  included  in 
the  index.  17 

The  Commission  previously  has  noted 
that  the  markets  for  securities  with 
active  and  deep  trading  markets,  as  well 
as  broad  public  ownership,  are  more 
difficult  to  manipulate  or  disrupt  than 
those  securities  that  are  less  active  with 


>3  See  Securities  Exchange  Act  Release  Nos. 
20075  (August  12.  1983).  48  FR  37556;  20663 
(February  17, 1984),  49  FR  7171;  and  20437 
Pecember  2. 1983),  48  FR  55229;  and  21032  (June 
8,  1984),  49  FR  24964. 

i«  See  CBOE  Rule  24.4A. 

' » Specifically,  the  existing  requirements 
approved  by  the  Commission  in  the  1985  Release 
provide  for:  (1)  A  8,000  contract  limit  for  options 
on  an  underlying  stock  that  has  either  (a)  trading 
volume  of  at  least  40  million  shares  during  the  most 
recent  six  month  trading  period,  or  (b)  trading 
volume  of  at  least  30  million  shares  during  the  most 
recent  six  month  trading  period  and  at  least  120 
million  shares  currently  outstanding;  (2)  a  5,500 
contract  limit  for  options  on  an  underlying  stock 
that  has  either  (a)  trading  volume  of  at  least  20 
million  shares  during  the  most  recent  six  month 
trading  period;  or  (b)  trading  volume  of  at  least  IS 
million  shares  during  the  most  recent  six  month 
trading  period  and  at  least  40  million  shares 
currently  outstanding;  and  (3)  a  3.000  contract  limit 
for  all  other  options  classes.  See  Securities 
Exchange  Act  Release  No.  21907  (April  4. 1985).  50 
FR  13440  ("1985  Release"). 

"See  1983  Release  supra  note  8  and  1985 
Release  supra  note  15. 

I 'See  supin  note  1. 
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smaller  public  floats.  The  proposed 
increases  recognize  this  by  seeking  to 
minimize  the  restraints  on  those  options 
classes  that  can  accommodate  larger 
Umitjs  without  significantly  increasing 
manipulation  concerns.  In  particular, 
the  proposed  limit  of  10,500  contracts 
for  options  on  the  most  actively  traded, 
widely  held  securities,  permits  the 
Commission  to  avoid  placing 
unnecessary  restraints  on  those  options 
where  the  manipulative  potential  is  the 
least  and  the  need  for  increased 
positions,  both  by  traders  and' 
institutional  investors,  likely  would  be 
the  greatest. 18 

Under  the  proposal,  the  current 
lowest  tier  of  3,000  contracts  for 
individual  equity  options  would  be 
increased  50%  to  4,500.  An  increase  of 
1,500  contracts  or  50%  for  the  lowest 
tier,  2,000  contracts  or  36%  for  the 
middle  tier,  and  2,500  contracts  or  31% 
for  the  highest  tier,  appears  to  be 
appropriate  and  consistent  with  the 
Commission's  evolutionary  approach  to 
position  and  exercise  limits. is 

Finally,  the  absence  of  discernible 
manipulative  problems  under  the 
current  three-tiered  limit  system  for 
individual  equity  and  narrow-based 
index  options  leads  the  Commission  to 
conclude  that  the  increases  being 
proposed  by  the  Exchange  are 
warranted. 20  The  Commission 
recognizes  that  there  are  no  ideal  limits 
in  the  sense  that  options  positions  of 
any  given  size  can  be  stated 
conclusively  to  be  free  of  any 
manipulative  concerns.  The  CBOE  and 
the  Commission,  however,  have  relied 
largely  on  the  absence  of  discernible 
manipulation  or  disruption  problems 
under  current  limits  as  an  indicator  that 
additional  increases  can  be  safely 


i«  Options  that  would  be  eligible  for  the  highest 
tier  limit  of  10,500  contracts  currently  have  a  8,000 
contract  limit.  Although  a  2,500  contract  limit 
increase  (31%)  for  some  options  may  appear  to  be 
substantial,  the  Commission  believes  that  the 
qualifying  criteria  for  the  highest  tier  ensure  that 
only  options  on  the  most  actively  traded  and 
heavily  capitalized  securities  will  be  eligible  for  the 
10.500  contract  limit. 

^"  In  the  case  of  narrow-based  slock  index 
options,  position  and  exercise  limits  will  be 
increased  by  38%.  25%.  and  19%  for  the  lowest  to 
highest  limit  tiers,  respectively. 

>oThe  Commission  believes  that  the  proposed 
limits  for  narrow-based  index  options,  when 
viewed  in  conjunction  with  margin  requirements, 
address  concerns  with  respect  to  the  potential  use 
of  narrow-based  index  options  to  circumvent  limits 
applicable  to  positions  held  in  options  on 
individual  stocks.  Currently,  margin  requirements 
for  both  individual  equity  and  narrow-based  index 
options  are  100%  of  the  option  premium  plus  20% 
of  the  underlying  product  value,  less  any  out-of-the- 
money  amount,  with  a  minimum  premium  plus 
10%  of  the  underlying  product  value.  In  addition, 
positions  in  narrow-based  index  options  are  not 
required  to  be  aggregated  with  positions  in  options 
on  the  individual  stock  comprising  the  indexes. 


considered.  The  Commission  believes 
for  these  reasons  that  the  liberalization 
of  existing  position  and  exercise  limits 
is  now  appropriate.21 

The  Commission  notes  that  the 
Exchange  has  had  considerable 
experience  monitoring  the  current  three- 
tiered  framework  in  individual  equity 
options  and  narrow-based  stock  index 
options. 22  The  Commission  has  not 
found  that  differing  position  and 
exercise  limit  requirements  based  on  the 
particular  options  product  to  have 
created  programming  or  monitoring 
problems  for  securities  firms,  or  to  have 
led  to  significant  customer  confusion. 
Based  on  the  current  experience  in 
handling  position  and  exercise  limits, 
the  Commission  believes  that  the 
increase  in  position  and  exercise  limits 
for  individual  equity  and  narrow-based 
stock  index  will  not  cause  significant 
problems. 

Since  the  1985  Release,  the  options 
exchanges,  including  the  CBOE,  have 
been  consistently  updating  and 
automating  their  surveillance  systems. 
The  Commission  believes  that  the 
Exchange's  surveillance  programs  will 
be  adequate  to  detect  and  deter  the  use 
of  illegal  position  limits  by  market 
participants  as  well  as  detect  and  deter 
attempted  manipulative  activity  and 
other  trading  abuses. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  thereof  in  the 
Federal  Register  because  accelerating 
approval  will  permit  the  position  and 
exercise  limit  framework  for  individual 
equity  options  and  narrow-based  stock 
index  options  across  options  exchanges 
to  remain  uniform. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 


21  The  Commission  continues  to  believe  that 
proposals  to  increase  position  limits  and  exercise 
limits  must  be  justified  and  evaluated  separately. 
After  reviewing  the  proposed  exercise  limits,  along 
with  the  eligibility  criteria  for  each  tier,  the 
Commission  has  concluded  that  the  exercise  limit 
increase  for  the  three-tiered  framework,  do  not  raise 
manipulation  problems  or  increase  concerns  over 
market  disruption  in  the  underlying  securities. 

22  Currently,  for  example,  position  and  exercise 
limits  for  individual  equity  options  are  limited  to 
positions  of  8.000.  5.500,  and  3.000  contracts,  while 
narrow-based  index  option  position  limits  have  a 
similar  three-tiered  structure  of  8,000,  6,000.  and 
4.000  contracts,  depending  on  the  concentration  of 
a  component  stock  in  the  index. 


amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  ana  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  NW.. 
Washington  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  cop>'ing  at  the  principal 
office  of  the  CBOE.  All  submissions 
should  refer  to  File  Number  SR-CBOE- 
93-43  and  should  be  submitted  by 
January  3. 1994. 

V.  Conclusion 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  amended 
proposed  rule  change  of  the  CBOE  to 
increase  position  and  exercise  limits  for 
individual  equity  options  to  4,500. 
7,500,  or  10,500  contracts  (depending 
on  certain  market  related  criteria)  and 
narrow-based  stock  index  options  to 
either  5,500,  7.500,  or  10,500  contracts 
(depending  on  the  percentage  stock 
concentration  within  the  index)  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange,  and  in  particular, 
the  requirements  of  Section  6.23  and  the 
rules  thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,24  that  the 
proposed  rule  change  (SR-CBOE-93- 
43)  relating  to  an  increase  in  position 
and  exercise  limits  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.25 
•  Margaret  H.  McFarland. 
Deputy  Secretary. 

[FR  Doc.  93-30340  Filed  12-10-93:  8:45  am) 
BIUJNQ  CODE  a01(M)1-M 


[Release  No.  34-33291;  File  No.  SR-CBOE- 

93-48] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc.,  Relating  to  Fines  for  Position 
Limit  Infractions 

December  6, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  y.S.C.  78s(b)(l),  notice  is 


"15U.S.C.  78f(19e2). 

"15U.sC.  78s(b)(2)(1982). 

2»  17  CFR  200.30-3(a)(12)  (1993). 


65208 


Fsderal  Ks^stei  /  VoL  sa.  No.  237  /  Kiooday.  December  \X  13^  /  Notices 


hereby  given  that  on  October  25,  1993, 
the  Chicago  Board  Options  Exchange. 
Inc.  C'CBOE"  or  "Exchange")  fifed  with 
the  Seciiritie*  and  Exchange 
Commission  ("SEC  or  "Conunissionl 
the  proposed  rule  changs  as  described 
in  Items  I.  IT,  and  UI  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
CoiTunission  is  publishing  this  notice  to 
sohcit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Sctf-Regul^ory  Orgaoization's 
Statement  oiUm  T«nH«f  Suhstaace  of 
the  PrapoKd  Rule  Chogi 

Currently,  paragraph  (gjfl)  of 
Exchange  Rule  17.50,  "Imposition  of 
Fines  for  Vftnor  Rule  Viofetions,'* 
provides  the  following  fine  schedule  for 
position  limit  violations:  (1)  A  fetter  of 
caution  plus  $1  per  contract  over  5%  of 
the  applicable  limit  for  one  to  three 
position  limit  viofetions  within  one 
calendar  year;  (2)  $1  per  contract  over 
the  hmit  fior  four  to  six  position  hmit 
violations  within  one  calendar  year;  and 
(3)  SS  per  contract  over  the  applicable 
limit  for  seven  or  more  position  limit 
violations  .^  ithin  one  cafendar  year.  The 
CBQE-proposes  to  amend  paragraph 
(g)(1)  to  establish  a  separate  fine 
schedule  for  position  limit  violations 
which  occur  in  non-CBOE  member 
customer  accounts  carried  by  CBOE 
member  firms,  including  the  accounts  of 
non-member  broker- dealers. 
Specifically,  the  following  fines,  which 
will  be  imposed  on  CBOE  membei 
firms,  will  apply  to  position  limit 
violations  occurring  in  non-member 
customer  accounts:  (1)  A  letter  of 
caution  for  position  hmit  violations  up 
to  5%  in  excess  o£\he  applicabfe  limit 
plus  Si  per  contract  above  that  fevel  for 
one  to  six  violations  within  one 
calendar  year;  (2)  $1  perciH>ttact  over 
the  applicable  limit  for  seven  to  12 
position  limit  violations  within  one 
calendar  year;  and  (3)  S5  per  contract 
over  the  applicable  limit  for  13  or  more 
position  li..  it  violations  within  one 
caferuiar  year,  bi  calculating  the  fine 
thresholds  for  each  CBOE  member,  all 
non-member  customer  accoimt  position 
limit  violations  occurring  within  a 
single  calendar  year  in  all  of  the 
member's  non-member  customer 
accounts  will  be  added  together. 

The  text  of  the  proposalis  available 
at  the  Office  of  the  Secretary.  CBOE,  and 
at  the  Commission. 

II.  Self-Regulatory  Orsanization's 
Statement  of  tke  Purpose  Of,  and 
Statutory  Basis  For,  the  Propoeed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 


statements  concerning  the  purpose  oi 
and  basis  foe  the  pcoposed  rufe  change 
and  discussed  any  conunents  it  received 
on  the  proposed  rufe  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regjulatory  organization  has 
prepared  sommaries,.  set  forth  in 
sections  CA),  (B),  and  (Q  bekiw.  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Reguhtory  Orgtmixation's 
Statement  of  the  Purpose  Of ,  and 
Statutory  Basis  For,  the  Proposed  Rule 
Change 

The  CBOE  states  that  the  purpose  of 
the  proposal  is  to  adopt  a  separate  fine 
schedule  for  position  limit  violations 
occurring  in  non-member  cxistomer 
accounts  that  are  carried  by  CBOE 
member  firms  [i.e.,  accounts  of 
customers  who  are  not  CBOE  members}. 
CBOE  Rule  17.50(g)(ll  authorizes  the 
Exchange  to  impose  specified  fines  on 
members  and  associated  persons  who 
violate  the  position  limits  established 
on  CBOE  Rules  4.11.  'Tosition  Limits," 
and  24.4.  'Tosition  Limits  for  Broad- 
Based  Index  Options."  Generally,  under 
CBOE  Rule  17.50(g)(1).  the  fine  amounts 
rise  as  the  number  of  violations 
occurring  within  a  single  calendar  year 
increases,  and  the  rufe  does  not 
distinguish  between  the  fines  ^plicabfe 
to  position  limit  viofetions  in  non- 
member  customer  accounts  and  the 
fines  appUcable  to  position  Umit 
violations  in  members'  own  accounts 
and  accounts  carried  for  CBOE  market 
makers. 

Under  the  proposal.  CBOE  Rule 
17.50(g)(1)  would  retain  the  same  fine 
amounts  for  all  types  of  accounts,  but 
would  increase  the  number  of 
cumulative  infractions  that  may  occur 
in  non-member  customer  accounts 
before  the  fine  is  triggered.  For  purposes 
of  the  amended  rufe,  all  accounts  d  a 
non-member  broker-dealer  would  be 
treated  as  nao-n>eiuber  customer 
accounts  and  all  violations  occurring  in 
such  accounts  would  be  tallied 
cumulatively  for  each  CBOE  member*?  In 
addition,  the  Exchange  proposes  to 
rephrase  the  current  language  of 
paragraph  (gj(l)  to  indicate  more  cfearly 
that  a  letter  of  caution  is  given  for 
position  limit  violations  of  up  to  5%  of 
the  aj^licable  linait  for  one  to  three 
positicHi  limit  viofetions  occurring 
within  a  singfe  calendar  year,  and  that 
a  fine  of  $1  per  contract  applies  to 
violations  exceeding  that  limit. 

The  Exchange  beueves  that  the 
proposal  accommodates  key  mooitoi-ing- 
related  difiiereDces  between  non- 
member  customer  accounts  and  the 
accounts  of  members.  The  CBOE  states 


that  although  CBOE  members  are  w«ll 
positioned  generally  to  prevent,  or  to 
detect  and  pkromptly  correct,  position 
limit  infractions  in  theii  own  accounts 
or  in  accounts  they  carry  for  CBOE 
marked  makers,  the  CBOE  and  its 
members  are  positioned  less  effectively 
to  monitor  the  aggregate  trading 
commitments  of  non-CBC^  broker- 
dealers  or  customers  and  to  ensure  the 
prompt  correction  ol  positian  limit 
violations  by  such  persons.  The  CBOE 
states  that  factors  such  as  customers 
trading  through  multiple  firms, 
customers  entering  into  Clearing 
Member  Trade  Assignment  ("CMTA  ") 
agreements.'  firms  having  multiple 
registered  representatives,  and 
investment  advisors  managing  several 
accounts  make  it  more  difficult  as  a 
practical  matter  for  member  firms  to 
prevent,  or  to  detect  and  correct  a 
position  Hmit  vit^tion  by  a  customer, 
including  a  broker-deafer  "customet ," 
that  is  not  a  CBOE  member.  As  a  result, 
the  CBOE  believes  that  the  fine  tiers 
suitable  with  respect  to  CBOE  members' 
own  accounts  can  be  inappropriately 
strict  when  applied  to  firms  carrying  a 
number  of  non-member  customer 
accounts.  The  proposed  rule  change  is 
designed  to  ehminate  that  potential 
inequity. 

The  Elxchange  believes  that  the 
proposal  will  permit  the  effective 
enforcement  of  the  Exchange's  position 
limit  rules  while  taking  into  account 
compliance  aiKl  monitoring  realities. 
The  CBOE  states  that  situations 
involving  numerous  viofetions  and/or 
substantial  overages  will  contintie  to  be 
referred  to  the  CBOE's  Business 
Conduct  Committee  for  appropriate 
sanctions  on  a  case  by  case  basis. 

The  CBOE  believes  that  the  proposed 
rule  change  is  consistent  with  section 
6(b)  of  the  Act,  in  general,  and  with 
section  6(bK5),  in  p»ticular,  m  that  it  is 
designed  to  prevent  fraudulent  and 
manipufetive  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and  to  protect  investors  and  the 
public  interest. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  chaige  will  imfwse  any 
burden  on  competition. 


1  Th*CMTA  is  a  ptocata  oOerad  by  du  Optioos 
Cleaiins  Corpocatioa  ("OCC")  wtttck  aBabUa  an 
OCC  claacing  meaibat  to  hav*  \radmt  axacoted  on 
its  belulf  oa  aa  e3u:liSB;e  withcwt  holding  exchange 
membmshif .  la  ard«t  to  participate  in  tiiis  procRss. 
the  OCC  daaBBtaMOikef  wiia  baaaalbamad  an 
exchange  maiihaf  ta  Manta  Icadaa  oo  i 
must  file  a  CMTA  agreement  with  the  OCC. 
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IC)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  after  the  pubUcation 
of  this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reason  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Conunission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  ft-om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
avaifeble  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC.  Copies  of  such  fiUng 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
orgapization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by 
January  3, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. J 

lonathan  G.  Katz. 

Secretvy.   ' 

(PR  Doc.  93-30295  Filed  12-10-93;  8:45  am) 
BOUNO  COOE  MIO-OI-M* 


[Release  No.  34-33278;  File  No.  SR-MSTC- 
93-11] 

Self-Regulatory  Organizations; 
Midwest  Securities  Trust  Co.;  Filing 
and  Immediate  Effectiveness  of 
Proposed  Rule  Change 

December  3. 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),»  notice  is  hereby  given  that  on 
October  20, 1993,  the  Midwest 
Securities  Trust  Company  ("MSTC") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  (File  No.  SR- 
MSTC-93-11)  as  described  in  Items  I.  II, 
and  ni  below,  which  items  have  been 
prepared  primarily  by  MSTC.  The 
Commission  is  publishing  this  notice  to 
soUcit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  will  enable 
MSTC  to  accept  for  deposit  securities, 
which  are  eligible  for  deposit  at  MSTC, 
in  denominations  of  less  than  $1,000. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  vdth  the  Commission, 
MSTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  MSTC  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  .such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule  . 
Change 

The  purpose  of  the  proposal  is  to 
enable  MSTC  to  accept  for  deposit 
securities,  which  are  eligible  for  deposit 
at  MSTC,  in  denominations  of  less  than 
$1,000  ("baby  bonds"). 

The  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act,  particularly  section  17A  of  the 
Act,2  in  that  it  faciUtates  the  prompt  and 
acoirate  clearance  and  settlement  of 
securities  transactions  and  will  assure 
the  safeguarding  of  securities  and  funds 
which  are  in  MSTC's  custody  and 


control  or  for  which  MSTC  is 
responsible.       ♦ 

B.  Self -Regulatory  Organization's 
Statement  on  Burden  on  Competition 

MSTC  believes  that  no  burden  will  be 
placed  on  competition  as  a  result  of  the 
proposed  rule  change. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

MSTC  has  neither  solicited  nor 
received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Acta  and  subparagraph  (e)(4)  of 
Securities  Exchange  Act  Rule  19b-4  * 
because  the  proposed  rule  change 
effects  changes  in  existing  services  of 
MSTC  that:  (i)  Do  not  adversely  affect 
the  safeguarding  of  securities  or  funds 
in  the  custody  or  control  of  MSTC  or  for 
which  it  is  responsible  and  (ii)  do  not 
significantly  affect  the  respective  rights 
or  obligations  of  MSTC  or  persons  using 
the  services. 

At  any  time  wnthin  sixty  days  of  the 
filing  of  such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fi-om  the 
public  in  accordance  with  the 
provisions  of  5.U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street.  NW., 


M7CrR200.30-3(a)(12)  (1993). 


1 15  U.S.C  78s(b)(l)  (1988). 
» 15  U.S.C.  78q-l  (1988). 


>  15  U.S.C.  78s(b)(3KA)  (1988). 
*  17  CFR  240.19b-4(e)(4)  (1991). 
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Washington,  DC  20549.  Copies  of  such 
6  ling  will  also  b«  ftvailaMe  far 
inspection  and  copying  at  the  principal 
office  of  MSTC  All  sttbaussiooA  should 
refer  to  File  Na  SBr-MSTG-93-11  uid 
should  be  submitted  by  January  3. 1994. 

For  tha  Commission  by  the  Divisioa  of 
K4arket  Regulation.  pursuaBt  to  delegatad 
authority.' 

Margaret  H.  McFailaiid. 
Deputy  Secntary. 

(FR  Doc  S3-30341  Filed  12-10-»3;  »:45  am] 
MLUNQ  cooe  Hrt»-oi-« 

[R«lM««  No.  34-33297;  FR*  Mo.  SR-NASO- 
93-46] 

Setf-Raguiatory  Organizationa;  FUIng 
of  Propoaad  Rule  Change  by  National 
Aaaoclation  of  Secutltiea  Daalera,  Inc. 
Ratalhig  to  the  Content  and  Raviaw  of 
Cleafing  A^'ueineiila 

December  7, 1993. 

Pursuant  to  section  19(bHl)  of  the 
Securities  Exchange  Act  of  1934 
("Act").»  notice  is  hereby  given  that  on 
November  IZ,  1993  the  National 
Association  of  Securities  Dealers,  Inc. 
("NiVSD"  or  "Association"}  filed  with 
thtf^ecurities  and  Exchaitge 
CommissioD  ("SEC*  or  "Commissioa") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  IH  below,  which  hems 
have  been  prepared  by  the  NASD.^  The 
Commission  is  publishing  this  notica  to 
soUcit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regolatory  Organization's 
Statement  of  die  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  to  add  a  new 
Section  to  Article  ID  of  the  Rules  of  Fair 
Practice  to  require  members  entering 
into  clearing  or  carrying  a^vements  to 
specify  the  obligations  aiul  supervisory 
responsibilities  of  both  the  introducing 
and  clearing  firm.  The  pn^xioed  nile 
was  published  for  member  comment  in 
Notice  to  Members  92-32  (June  1992).  to 
which  the  NASD  received  12  comment 
letters.  In  response  to  these  conunents, 
the  NASD  made  certain  changes  to  the 
proposed  rule  and  published  it  for 
member  vote  in  NASD  Notice  to 
Members  93-50  (Aug.  1993).  The 
proposed  rule  was  approved  by  the 


•  17  CFR  28IL30-3(sKU)  (1991). 

1 15  U.S.C  7««(bKi)  (isaa). 

>  The  NASD  ameitdad  th«  piopocad  ruk  cbaaga 
once  subsequaat  to  its  orlgioal  filing  on  August  18, 
1993  This  nnendmenl  provided  the  resiilt  of  the 
membanhi|)  vote  aad  cespoiuled  to  two  commeot 
letters  received  la  respmise  to  the  laembeniuf  vota. 
Letter  from  Robert  E  Aber,  Vice  PresidenI  k 
General  Counsel,  Nasdaq  Stool  Market,  loc,  to 
Selwyn  hJotek  .  .t*.  Branch  Chief,  SEC  (Nor.  12, 
1993). 


NASD  membership.3  Below  is  the  text  of 
the  proposed  rule  changes.  New 
language  is  italicized. 

Clearing  Agreements 

Sec. 

(a)  All  clearing  or  carrying  agrseaaents 
entered  into  by  a  member,  except  where 
any  party  to  the  agreement  is  aho 
subject  to  a  comparable  rule  of  a 
national  securities  exchange.  ahaU 
specify  the  respective  functions  and 
responsibilities  t^each  party  to  the 
agreement  and  shall,  at  a  minimuBt, 
specify  the  responsibility  of  each  party 
with  respect  to  each  of  Ute  folkm^ag 
matters: 

{1)  Opening,  approving  and 
monitoring  customer  accounts; 

(2)  Extension  of  credit, 

(3)  idaintenancg  of  books  and  records; 
(4}  Receipt  and  delivery  of  funds  and 

securities; 

(5)  Safeguarding  of  funds  and 
securities; 

(6)  Confirmations  and  statements: 

(7)  Acceptance  of  orders  and 
execution  of  transactions; 

(8)  Whether,  for  purposes  of  the 
Securities  and  Exchange  Commission's 
financial  responsibility  rules  adopted 
under  the  Securities  Exchange  Act  of 
1934.  as  amended,  and  the  Securities 
Investor  Protection  Act,  es  amended. 
and  regulations  adopted  thereunder, 
customers  are  customers  of  the  clearing 
member;  and 

(9)  The  requirement  to  provide 
customer  notification  under  Subsection 
(d)  of  this  Section. 

(b)  Whenever  o  clearing  member 
designated  to  the  NASD  for  oversight 

'parsvant  to  section  17  &f  the  Securities 
Exchange  Act  of  1934,  as  amended,  or 
a  rule  ^  the  Securities  and  Exchange 
Commission  adopted  thereunder, 
amends  any  of  its  clearing  or  carrying 
agreements  with  respect  to  any  item 
enumerated  in  Subsections  (alll) 
through  (a)(9)  of  this  Section  or  enters 
in  to  a  new  clearing  or  carrying 
agreement  with  an  introducing  member, 
the  clearing  member  shall  submit  th^ 
agreement  to  the  NASD  for  review  and 
approval.   • 

(c)  Whenever  an  introducing  member 
designated  to  the  NASD  for  oversight 
pursuant  to  section  17  of  the  Securities 
Exchange  Act  of  1934,  as  amended,  or 
a  rule  o^  the  Securities  and  Exchange 
Commission  adopted  thereunder, 
amends  its  clearing  or  carrying 
agreement  with  a  clearing  member 
designated  to  another  self-regulatory 
organization  for  oversig/it  with  respect 


>Out  of  204S  ballots  received,  1429  were  in  bvor, 
397  opposed,  8  did  not  vote  and  211  battots  were 
tmsigned. 


to  any  item  enumerated  in  Subsections 
(a)(1)  through  (a)(9)  of  this  Section  or 
enters  into  a  new  clearing  agreement 
with  another  clearing  member,,  the 
introducing  member  shc^  submit  the 
agreeofint  to  its  local  NASD  district 
off  ice  for  review. 

(d)  Each  customer  whose  account  is 
introduced  on  a  fully  disclosed  basis 
shall  be  notified  in  writing  upon  the 
opening  of  his  account  of  the  existence 
of  the  clearing  or  carrying  agreement. 

n.  Self-Regulatery  Orgaiusatiao's 
StatcmeBt  of  the  Purpoee  of^  aad 
Statutory  Basis  (or,  dw  Pr^toaed  Rnle 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  tiie  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B).  and  (CJ  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  OiganitatioB's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 

Change 

The  NASD  does  not  currently  require 
its  members  who  enter  into  clearing  or 
carrying  agreem«its  to  specify  the 
respective  functions  and  responsibiUties 
of  each  party.  New  York  Stock  Exchange 
("NYSE")  Rule  382  and  American  Slock 
Exchange  ("Amex")  Rule  400,  which  are 
identical,  require  respective  Exchange 
members  to  siibmit  carrying  agreements 
to  the  Exchange  for  approval  prior  to 
becoming  effective  and  to  identify  the 
party  rt.spcmsible  fot  certain  enumerated 
functions.  The  NASD  believes  it  is 
important  to  adopt  a  standard  for  such 
agreements  that  is  similar  to  these  roles. 
The  NASD  is  proposing  to  amend  the 
Rules  of  Fair  Practice  to  require  that  all 
clearing  or  carrying  agreements  entered 
into  by  a  member  specify  the  respective 
functions  and  responsibilities  of  each 
party  to  the  agreement.  The  intent  of  the 
proposed  rule  is  to  clarify  the 
obligations  and  supervisory 
responsibilities  of  clearing  and 
introducing  members. 

At  the  time  of  the  SEC's  consideration 
of  the  NYSE's  proposed  rule,  the  NASD 
commented  to  the  SEC  that  permitting 
certain  functions  to  be  allocated  to  the 
introducing  firm  may  result  in 
compliance  failures  and  violations 
resulting  from  the  inability  of  the 
introducing  member  to  perform 
adequately  those  functions.  The  NASD 
urged  that  firms  should  not  be  permitted 
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to  avoid  obligations  or  responsibilities 
which  would  otdiervnsa  be  theirs  under 
the  secariti8slaw&,4  Id  approving  NYSE 
Rule  382.  the  SEC  recognized  the 
NASD's  concerns  and  stated  "no 
contractual  arrangement  for  the 
allocatioQ  of  functions  betwaon  an 
introducing,  and  carrying  organization 
can  operate  to  relieve  either 
organization  from  its  respective 
responsttulitics  undn^  faderal  securities 
laws  and  applicdjle  SSO  rales."  >  The 
NASD  believes  that  the  rule  proposed 
herein  reflects  the  principles  previously 
asserted  by  the  NASD  and  noted  by  the 
SEC 

The  first  seven  provisions  of  new 
Subsection  (a)  of  the  proposed  rule 
mirrcr  dte  provisions  of  NYSE  Rule 
382(1^  and  Amex  Rule  400(b)  and 
require  that  all  clearing  or  carrying 
agreements  entered  into  by  any  member 
specify,  at  a  minimum,  the  respective 
functions  and  responsibiUties  of  die 
parties  to  the  agreement  with  regard  to: 
opening  and  approving  customer 
accounts,  extending  credit,  keeping 
books  and  records,  receiving  and 
delivering  funds  and  securities, 
safeguarding  ftmds  and  securities, 
preparing  confirmations  and  statements, 
and  accepting  orders  and  executing 
transactions. 

Since  the  proposed  rule  was 
published  for  member  comment  in 
Notice  to  Members  92-32  (June  1992), 
two  new  provisions  have  been  added  to 
Subsection  (a),  Proposed  Subsection 
(a)(8)  requires  the  agreement  to  address 
whether,  for  purposes  of  the  Securities 
Investor  Protection  Act  and  the  financial 
responsibility  rules  adopted  imder  the 
Act,  customers  are  customers  of  the 
clearing  member.  If  an  introducing 
member  intends  to  qualify  for  lower  net 
capital,  then  the  clearing  or  carrying 
agreement  must  clearly  state  that  the 
customers  are  customers  of  the  clearing 
member.  Absent  such  a  provision,  the 
SEC's  net  capital  rule  will  treat  the 
introducing  member  as  a  firm  in 
possession  of  customer  funds  or 
securities  subject  to  the  higher  net 
capital  requirements  of  such  a 
designation.  Proposed  subsection  (a)(9) 


*  See  Letter  from  John  E.  Pinto,  Jr.,  Vice  President. 
SurveiB«»ce,  N.ASD,  to  Nelson  S  Kiblar,  Assistant 
Director,  SGC  (Dec  31, 1381). 

•  Securities  Exchange  Act  Release  No.  U497  (Feb. 
19, 198^.  47  FRa284  (Feb.  2S.  1982).  See  also 
Securities  Exchange  Act  Release  No.  18758  (May 
24, 1992),  47  FR  2-JOOl  (Jun.  2.  1982)  (Approving 
Aroax  Ruie  400);  Securities  Exchan^  Act  Release 
No  18924  guly  26. 1982),  47  FR  33354  (Aug.  2. 
1982)  (clarifying  that,  under  the  appropriate 
circumstancea,  the  phrase  "applicable  SEK)  Ruias" 
was  not  intended  to  prohibit  an  SRQ  from  relieving 
a  party  to  a  cwrring  agreement  from  certain 
resfxtnstinlitiss  which  would  accnis  to  tttat  party 
absent  the  agraemeiit)» 


requires  the  ailocaticm  of  compIiaBce 
vdth  the  customer  notification 
requisement  of  Subseotioa  (dj  of  the 
proposed  rule,  discussed  below.  Finally. 
Subsection  (a)  provides  that  it  does  not 
apply  to  clearing  or  carrying  agreements 
if  erthw  party  to  the  agreement  is  also 
subject  to  a  comparable  n^  of  a 
national  securities  exchange. 

Proposed  Subsections  (b)  and  (c) 
impose  filing  requirements  with  respect 
to  new  agreements  and  amendments  to 
agreements.  Subsection  (b)  requires  any 
clearing  member  designated  to  the 
NASD  for  compliance  oversight  to  file 
with  the  NASD  for  review  and  approval: 
(1)  Any  new  clearing  or  carrying 
agreement  entered  into  with  an 
introducing  member,  and  (2)  any 
amended  clearing  or  carrying  agreement 
where  any  item  enumerated  in 
Subsections  Ga)(l)  through  (a)(9)  has 
been  revised. 

Subsection  (c)  requires  any 
introducing  member  designated  to  the 
NASD  for  compliance  oversight  to  file 
with  the  introducing  member's  local 
NASD  district  office  for  review  only:  (1) 
Any  new  clearing  or  carrying  agreement 
entered  into  with  a  clearing  member, 
and  (2)  any  amended  clearing  or 
carrying  agreement  entered  into  with  a 
clearing  member  designated  to  another 
self-regulatory  organization  for  ov^sight 
where  any  item  enumerated  in 
Subsections  (a)(1)  through  (a)(9)  has 
been  revised.  The  submission  by  the 
introducing  firm  to  the  NASD  District  of 
either  a  new  ot  amended  agreement  &9r 
review  presumes  that  such  agreement 
has  already  been  submitted  to  the  NASD 
or  a  national  securities  exchange  by  the 
clearing  firm  and  approved. 

Proposed  Subsection  (d)  requires  each 
customer  whose  account  is  introduced 
on  a  fully  disclosed  basis  to  be  notified 
of  the  existence  of  the  clearing 
agreement  at  the  time  the  account  is 
opened.  As  set  forth  above,  proposed 
Subsection  (d)(9)  requires  that  die 
agreement  specify  whether  the  clearing 
or  introducing  member  will  be 
responsible  for  compliance  with  this 
provision. 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  section  15A(b)(6)  of  the 
Act.B  which  remiires  thAt  the  rules  of  the 
association  be  desigq^d  to  prevent 
fraudulent  and  manipulative  acts, 
promote  just  and  equitable  principles  of 
trade,  and  protect  investors  and  the 
public  interest  The  rule  would  create 
consistency  and  uniformity  in  the 
regulation  of  clearing  agreements  by  all 
self-regulaiory  organizations  on  an 
industry-wide  basis.  In  addition,  the 


rule  would  also  reduce  confusion 
regardif^  the  identity  of  the  member 
responsible  fot  certain  tntroducing  aad 
clearing  ebligetioBfl  by  requiring  that  aU 
clearing  and  carrying  apeements 
(except  those  alrwidy  9ub)ect  to  »  similar 
rule  of  a  n^onal  securities  exchange) 
specify  the  functions  and 
responsibilities  of  each  party,  and  that 
agreements  and  amendments  thereto  be 
filed  £qc  review  and  approval  by 
clearing  members  and  for  review  by 
introducing  members  where  the  member 
is  designated  to  the  NASD  for 
compliance  oversight. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Conipetitian 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Ad.  as  amended. 

(C)  Self-Begjaiatory  Orgaxuzation  s 
Statement  on  Commertts  on  the 
Proposed  Rale  Change  Received  From 
Members,  Participants,  or  Others 

As  noted  above,  the  pnsposed  rale 
change  was  published  for  comment  by 
the  NASD  in  Notice  to  Members  92-32 
(June  1992).  Twelve  comments  were 
received  in  response  thereto.  Of  the  12 
comment  letters  received,  one  fevored 
the  rule  with  no  revisions,  eight  were  in 
favor  with  suggested  revisions,  one  was 
expressly  opposed,  and  two  vwre 
generally  opposed  and  suggested 
revisions. 

Consistency  With  NYSE  and  Amex — 
Subsections  (a)  and  (dJ 

Rule  332  of  the  New  York  Stock 
Exchange  and  Rule  400  of  the  American 
Stock  Exchange  are  identical  (together, 
the  "Exchange  Rules**)  and  require 
Exchange  members  to  submit  carrying 
agreements  to  the  Exchange  ftir  approval 
prior  to  becoming  effective.'^  Subsection 
(b)  of  the  Exchange  Rules  requires 
agreements  imder  which  accounts  are  to 
be  carried  on  a  fully  disclosed  basis  to 
identify  specifically  die  allocation  of 
seven  enumerated  fimctions  between 
the  carrying  and  introducing  member. 
Similarly,  Subsection  (a)  of  the  NASD's 
proposed  rule  would  require  clearing 
and  canying  agreements  of  NASD 
members  to  identify  the  allocation  of  the 
same  enumerated  functions  required  by 
the  Exchange  Rules.*  The  most  frequent 


•  15  U.S.C  78o-3(bX6). 


'  See  NYSE  Rule  3a2(a]  and  Amax  Rule  400(aJ. 

■  The  Excbange^Lules  requus  and  lb«  proposed 
rule  would  require  cajT>-ing  agreements  to  identify. 
at  a  mioimum,  the  following  functions; 

(1)  Opening,  approving  and  Boaitoring  of 
accounts; 

(2)  Extaosioii  of  CMdtt 

Continued 
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comment  made  was  that  the  proposed 
rule,  being  substantially  similar  to  the 
Exchange  Rules,  would  contribute  to 
consistency  and  uniformity  in  the 
regulation  of  clearing  arrangements  by 
all  self-regulatory  organizations 
("SROs")  on  an  industry-wide  basis. 
Some  commenters  said  the  proposed 
rule's  requirement  that  clearing  or 
carrying  agreements  specify 
responsibilities  for  certain  enumerated 
functions  would  add  burdensome 
administrative  requirements  and 
increase  compliance  costs  with  no  real 
benefit  to  the  customer.  The  NASD 
agrees  with  the  majority  of  commenters 
that  the  allocation  of  responsibilities  of 
clearing  and  introducing  members  in 
their  agreements  consistent  with  the 
Exchange  Rules  would  contribute  to 
consistency  and  uniformity  of 
regulation  and  benefit  customers. 

Subsection  (c)  of  the  Exchange  Rules 
requires  that  customers  whose  accoimts 
are  carried  pursuant  to  an  agreement  on 
a  fully  disclosed  basis  be  notified  of  the 
existence  of  the  agreement  and  of  the 
"relationship  between  the  introducing 
and  carrying  organization."  Subsection 
(d)  of  the  NASD's  proposed  rule  also 
requires  notification  to  customers  of  the 
existence  of  an  agreement  imder  which 
accounts  are  introduced  on  a  fully 
disclosed  basis,  but  differs  fi-om  the 
Exchange  Rules  in  that  it  would 
additionally  require  disclosure  of  the 
terms  of  the  agreement  specified  in  the 
enumerated  areas  specified  in 
Subsection  (a)  of  the  proposed  rule. 
Three  commenters  suggested  that  the 
text  of  proposed  Subsection  (d)  be 
revised  to  conform  exactly  to  the  text  of 
the  Exchange  Rules'  Subsection  (c), 
arguing  that  since  the  history  of  NYSE 
Rule  383(c)  shows  the  NYSE's  intent 
concerning  aistomer  notification  is  the 
same  as  what  is  explicitly  required  by 
proposed  Subsection  (d)  >  and  already 


(3)  MAin(enanc«  of  books  and  records; 

(4)  Receipt  and  delivery  of  funds  and  securities; 

(5)  Safeguarding  of  funds  and  securities; 

(6)  Confirmation*  and  statements; 

(7)  Acceptance  of  orders  and  execution  of 
transactloiu. 

•  See,  comment  letters  of  Broadcourt  Capital  Corp 
and  the  Securities  Industry  Association,  which  both 
cite  NYSE  Information  Memo  No.  82-18  (Mar.  S, 
1982)  wherein  the  Exchange  is  quoted  as  stating,  in 
part,  that  the  notice  requirement  of  Subsection  (c) 
of  NYSE  382  shall  be  "  'sufficiently  meaningful' " 
such  that  there  Is  a  description  of  responsibilities 
to  be  assumed  by  the  introducing  and  carrying 
organizations  for  "  'extension  of  credit,  furnishing 
of  investment  advice,  monitoring  of  account  activity 
to  determine  consistency  with  customer's  stated 
investment  objectives,  delivery  and  receipt  of 
customers  funds/ securities,  confirmations  and 
statements,  where  to  address  customer 
correspondence/complaints,  etc'"  Both 
commenters  argued  that  subsection  (d)  of  the  NASD 
proposed  rule  would  make  explicit  what  Is  already 


enforced  by  the  NYSE,  there  is  no 
reason  to  make  the  requirements 
explicit.  The  same  commenters  further 
argued  that  mirroring  the  language  of 
NYSE  382(c)  would  avoid  confusion  or 
the  suggestion  that  different  disclosure 
standards  obtain  among  diffierent  SROs 
in  the  same  area. 

Two  commenters  suggested  that  the 
greater  specificity  of  the  disclosure 
reqxiirement  of  proposed  Subsection  (d) 
would  increase  rather  than  decrease 
customer  confusion,  and  result, 
according  to  one  commenter,  in 
extensive  customer  commimication  to  . 
clarify  the  disclosure.  One  of  these 
commenters  favored  only  a  general 
disclosiu'e  requirement  concerning  the 
existence  of  the  agreement,  and  the 
other  commenter  specifically  requested 
that  proposed  Subsection  (d)  not  require 
the  term  of  the  agreement  as  it  relates  to 
Subsection  (a)  be  written,  but  that  it  be 
made  available  on  request,  both 
suggestions  of  which  would  be 
consistent  with  what  is  required  by  the 
Exchange  Rules. 

One  commenter  states  that  Subsection 
(d)  of  the  proposed  rule  is  ambiguous, 
specifying  neither  which  firm  is  or 
ought  to  be  the  disclosing  entity  nor  the 
scope  of  the  disclosure  beyond  what  is 
minimally  required  by  the  rule 
language.  Finally,  another  commenter 
suggested  that  the  proposed  rule  not 
mandate  disclosure  of  responsibilities, 
but  should  require  that  information 
regarding  the  enumerated  functions  of 
Subsection  (a)  be  made  available  on 
request. 

m  response  to  the  comments  above 
related  to  proposed  Subsection  (d),  the 
NASD  has  amended  Subsection  (d)  to 
make  it  consistent  with  the  Exchange 
Rules  and  has  added  new  Subsection 
(a](9)  to  require  that  the  agreement 
specify  the  member  responsible  for 
complying  with  the  notification 
requirement  of  Subsection  (d).  As  the 
commenters  noted,  current  disclosure 
standards  and  practices  already  in  place 
reflect  the  specific  disclosiire  standards 
of  Subsection  (c)  of  the  Exchange  Rules, 
and  have  been  implemented  to  prevent 
customer  confusion.  One  commenter 
stated,  for  example,  that  the  introducing 
firm  with  which  she  is  associated 
currently  sends  customers  and 
information  guide  disclosing  the 
relationship  with  the  clearing  firm  and 
generally  describing  the  introducing 
firm's  functions.  Another  commenter 
stated  that,  as  a  practical  matter,  ail 
introducing  brokers  routinely  inform 
customers  if  a  clearing  firm  is  involved 
and  describe  generally  the  clearing 


implidi  and  enforced  under  Subsection  (c)  of  NYSE 
Rule  382. 


firm's  functions  in  order  to  answer 
ahead  of  time  questions  that  will 
inevitably  occur  absent  such  disclosure. 

Filing  Requirements — Subsections  (b) 
and^c) 

Commenters  argued  that  the  filing 
requirements  of  Subsections  (b)  and  (c) 
of  the  proposed  rule  create  duplicative, 
unnecessary  filings  of  the  same 
agreement  by  both  the  introducing  firm 
and  the  clearing  firm.  One  commenter 
stated  that  only  the  clearing  firm  ought 
to  be  required  to  submit  the  agreement 
or  any  changes  to  it.  Another 
commenter,  perceiving  that  Subsections 
(b)  and  (c)  of  the  proposed  rule  may 
create  dupUcative  filing  requirements, 
made  the  following  specific  suggestions: 
(1)  Require  only  the  clearing  firm  to 
submit  the  clearing  agreement  for  initial 
approval  or  for  subsequent  substantive 
cnanges;  (2)  require  that  the  clearing 
firm  demonstrate  by  documentation  to 
each  introducing  firm  with  which  it 
contracts  that  its  clearing  agreement  has 
already  been  reviewed  and  approved  by 
the  NASD:  and  (3)  reqmre  that  an 
introducing  firm  submit  for  review  and 
approval  the  clearing  agreement  only 
upon  initial  approval  to  transact  a 
general  securities  business  and 
thereafter  maintain  in  its  files  copies  of 
any  clearing  agreements. 

Another  commenter  added  that  filing 
overlap  would  increase  the  NASD's 
routine  examination  workload  and 
reduce  the  effectiveness  of  NASD 
oversight  in  more  important  areas. 

The  NASD  has  amended  the  language 
of  Subsections  (b)  and  (c)  to  clarify  the 
operation  of  those  provisions.  The 
NASD  has  determined  that  the  rule's 
filing  requirements  will  not  create  a 
duplicative  filing  requirement  that 
interferes  with  ongoing  business 
operations  or  significantly  increases 
administrative  burdens  of  introducing 
firms.  A  clearing  firm  is  required  to 
submit  to  the  NASD  for  review  and 
approval  a  new  clearing  agreement  or  an 
amended  clearing  agreement  that 
amends  any  of  the  eniimerated 
functions,  unless  the  clearing  member  is 
subject  to  review  and  approval  pursuant 
to  a  comparable  rule  of  a  national 
securities  exchange,  in  which  case  the 
clearing  firm  would  not  have  to  submit 
the  same  clearing  agreement  to  the 
NASD  for  review  and  approval 

While  it  is  true  that  the  proposed  rule 
would  create  a  new  filing  requirement 
for  introducing  firms,  the  filing  would 
be  a  mere  submission  to  an  NASD 
District  office  not  requiring  approval  by 
the  NASD  prior  to  becoming  effective. 
Duplicative  filings  occur  only  where  the 
clearing  firm  through  which  a  member 
firm  introduces  accounts  is  not  subject 
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to  review  and  approval  pursoaot  to  a 
comparable  rule  of  a  national  securities 
exchange,  and  only  in  the  sense  that  the 
same  clearing  agreement  is  being 
submitted  by  the  clearing  membw  to  the 
NASD  for  leviflvr  and  approval  and  by 
the  introducing  firm  to  an  NASD 
District  office  for  review  only. 

Application  of  the  Proposed  Rule  to 
"Piggy-Back"  Clearing  Arrangements 

A  "piggy-back"  clearing  arrangement 
exists  when  an  introducing  broker- 
dealer,  which  maintains  clearing 
contract  with  a  clearing  firm,  enters  into 
an  agieement  with  a  second  broker- 
dealer  in  which  the  introducing  broker- 
dealer  performs  "clearing"  functions  for 
the  second  broker-dealer  by 
reintroducing  the  second  broker-dealer's 
accounts  to  the  clearing  firm. 

Two  commenters  requested  that  the 
applicability  of  the  proposed  rules  to 
this  situation  be  clarified  and 
specifically  suggested  that  the  NASD: 
(1)  Require  the  parties  to  a  "piggy-back" 
contract  to  file  the  contracts  with  the 
NASD,  unless  already  filed  with  another 
SRO,  and  (2)  require  that  rather  the 
introducing  broker-dealer  or  the  second 
broker-dealer  notify  public  customers  of 
the  contract  between  them  and  of  the 
allocation  of  responsibilities  contained 
in  the  a^eement.  One  commenter 
further  suggested  that  the  NASD  should 
refer  to  "piggy-back"  arrangements  in 
the  commentary  accompanying 
enactment  of  the  new  rule.  The  same 
commenter  stated  that  it  should  iu>t  be 
the  responsibility  of  the  clearing  firm  to 
lOok  beyond  its  contract  with  the 
introducing  broker-dealer  and  that  the 
clearing  firm  should  be  recpiired  to  do 
no  more  than  comply  with  the  existing 
rules  appHcaWe  to  it. 

The  NASD  believes  that  the  language 
of  the  proposed  nile  is  clear  in  requiring 
an  agreement  between  each  iutraducing. 
member  and  the  clearing  member,  ^o 

Othes  Conunents 

One  commenter  supports  the  text  of 
the  proposed  rule  in  this  entirety  with 


">The  SfiCs  recently  amended  nef  capital  rule, 
SEC  Rule  lSc3-l,  requires  that  to  be-considered  a 
fully  disclosed  iotroducing  firm,  a  member  must 
have  a  daaring  agreement  that  providBS  that,  for 
purpoEM  of  the  Securities  Investors  Protectioc  Act 
andtiMS&C's  financial  responaibilUy  rulaa. 
customers  are  customers  of  the  clearing  finn.  not 
the  introducing  firm  (5iee.  Securities  Exchange  Act 
RelaaM  No.  31911  (Nov.  24.  1992):  57  FR  56963 
(Dec.  2,  leez)  (amending  SEC  Rule  15c3-l)).  In 
addiliaB,  such  inttoducing  firms  must  ool  hold 
custamr  funds  or  securities.  The  clearing  firm 
must  latua  accoiuU  statements  directly  to  the 
customen,  and  the  statements  must  disclose  that 
the  customer's  funds  and  sectirities  are  located  at 
the  clMring'firm.  not  th«  introducing  firm.  Tha 
failure  of  the  introducing  firm  to  Mlhara  to  any  of 
these  raqutfaments  can.  aubi^  il  to  higbac  net 
capital  requirements. 


no  changes  stating  that  non-NYSE 
members  wiU  now  be  held  accountable 
for  the  same  rules  as  NYSE  members 
with  respect  to  clearing  arrangements 
and  that  customers  will  now  have  a 
much  claarar  idea  of  the  division  of 
responsibilities  under  a  clearing  and 
introducing  relationship. 

Three  commenters  thought  clearing 
agreements  eiihex  are,  or  ought  to  be,^ 
reviewed  during  on-eite  compUaace 
inspections  by  Uie  NASD.  The  fact  that 
clearing  agreement  may  be  reviewed 
during  on-site  inspections  does  not 
address  the  purpose  behind  the 
proposed  rule,  which  is  to  require  more 
specific  disclosure  of  allocation  of 
certain  functions  among  introducing 
and  clearing  firms. 

One  commenter  suggested  that  once 
the  clearing  film's  standard  agreement 
has  been  approved,  approval  of 
subsequent  agreements  submitted  by 
introducing  firms  using  the  standard 
agreement  should  not  be  delayed  for 
approval.  The  same  commenter  also 
suggested  that  the  NASD  rule  only 
require  the  agreement  to  contain  certain 
enumerated  functions,  and  not  to  whom 
they  should  be  allocated. 

The  current  language  of  the  proposed 
rule  is  not  inconsistent  with  the  above 
suggestions  since  an  introducing  firm 
will  only  be  submitting  for  reviiew  those 
clearing  agreements  that  have  already 
been  simmitted  by  the  clearing  firm  and 
approved  by  tha  NASD  or  an  Exchange, 

As  noted  above,  the  proposed  rule 
change  was  published  for  member  vote 
in  Notice  to  Members  93-50  (Aug. 
1993).  Two  imsolicited  comments  were 
received  in  response  thereto.  Both  of 
these  commenters  opposed  to  the 
proposed  rule  change. 

One  commenter  opposed  the 
proposed  rule  for  being  unclear 
concemiiig  the  sale  of  imra^tered 
securities.  The  commenter  stated  that 
situations  exist  wherein  a  clearing 
broker  knowingly  allows  an  introducing 
firm  to  sell  imregistered  securities,  then 
uses  the  clearing  agreement,  which 
places  all  the  responsibility  on  the 
introducing  firm,  as  a  defense  to  any 
wrongdoing.  The  commenter  stated  that 
he  courrf  not  vote  in  favor  of  the 
proposed  rule  if  the  NASD  is  going  to 
allow  clearing  firms  to  absolve 
themselves  of  such  obligations  and 
responsibilities. 

The  proposed  rule  requires  membMS 
entering  into  clearing  or  carrying 
agreements  to  specify  ceriain  obligations 
and  supervisory  responsibilities  of  each 
party  to  the  agreement.  However,  as 
stated  in  the  discussion  of  the  proposed 
rule  in  Notice  to  Members  93-50  (Aug, 
1993^),  no  such  agreement  can  operate  to 
relieve  either  party  fit)m  responsibilities 


tmdo  federal  securities  kws.  Thus,  the 
proposed  rule  n«ither  augments  nor 
diminishes  the  existing  requirement 
prohibiting  the  sale  of  unregistered 
securities  which  ac*  required  to  be 
registered  under  federal  securities  laws. 

One  commenter  stated  that  "clesing 
firms  will  often  mishandle  clients' 
accounts  after  or  on  the  eve  of  the 
introducing  firm  going  out  of  ba&laess" 
by  placing  current  "long  positions  in  the 
inttoducing  firm's  proprietary  accounts 
*  *"  •  in  [to]  clients'  accounls  in 
unauthorized  trades  and  cash  balances 
in  the  dients'  accounts  are  used  to  pay 
for  the  unauthorized  transaction."  In 
addition,  the  commenter  argues  that 
"the  clearing  firms  will  liquidate  good 
positions  in  the  clients'  accounts,  and 
use  tha  proceeds  to  purchase 
unauthorized  proprietafy  positions  of 
the  introducing  broker  in  the  clients' 
accounts"  for  the  purpose  of  satisfying 
debits  the  introducing  broker  may  have 
had. 

Clearing  firms  that  engage  in 
unauthorized  trading  practices  are 
subject  to  liability  for  such  activities 
under  existing  securities  laws.  No 
clearing  or  carrying  agreement  between 
an  introducing  firm  can  serve  to 
abrogate  the  requirement  not  to  engage 
in  imauthorized  trading. 

One  commentra-  stat«d  that  if  the 
intent  of  tha  rule  is  that  clearing  firms 
be  responsible  for  safekeeping  of 
customer  funds  and  securities,  than  the 
existing  customer  protection  rules 
should  state  so  in  more  detailed 
language. 

'The  mtent  of  the  proposed  rule  under 
subsection  (a)  is  to  require  introducing 
and  clearing  firms  to  clarify,  with 
respect  to  ceriain  functions,  their 
respective  responsibilities  and 
obligations.  The  NASD  does  not  have 
the  authority  to  amend  customer 
protection  rules  promulgated  by  the  SEC 
under  authority  of  the  Act. 

One  commenter  objected  to  the 
proposed  rule's  implication  that  the 
clearing  firm  must  be  considered  the 
owner  of  the  introducing  firm's 
accounts  ia  (otier  iot  the  clearing  firm 
to  exercise  its  compliance 
responsibilities  tinder  the  customer 
protection  rules.  The  commenter  stated 
that  a  clearing  firm,  by  definition,  is 
already  obligated  to  foilavf  such  rules. 
The  commenter  stated  that  the  proposed 
rule  "would  make  an  introducing  broker 
feel  that  a  path  has  been  created  for    , 
some  fixtoie  draimxance  of  the  accounts 
in  question."* 

The  proposed  r\ile  does  not  compel 
the  clearing  firm  to  he  considered  the 
owner  of  the  introducing  member's 
accounts.  Subsection  (a)C8)  of  the 
proposed  rule  reqtuies  identification  of 
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whether  customers  are  customers  of  the 
clearing  firm  for  purposes  of  SEC 
financial  responsibility  rules  and  net 
capital  computations. 

Finally,  one  commenter  stated  that 
the  possible  notification  by  the 
introducing  firm  to  its  clients  that  they 
may  in  fact  also  be  "someone  else's 
customers"  would  be  both  embarrassing 
and  insulting  for  the  introducing 
member. 

Subsection  (d)  of  the  proposed  rule 
only  requires  that  customers  be  notified 
of  the  existence  of  the  clearing 
agreement,  not  its  contents,  nor  does  it 
require  that  the  introducing  firm 
characterize  their  relationship  to  the 
clearing  firm  as  being  that  of  a 
"customer." 

The  NASD  does  not  believe  that  it  is 
necessary  to  amend  further  the  rule 
language  in  response  to  the  two 
additional  comments  received  in 
response  to  the  membership  vote  and 
summarized  above.  The  NASD  believes 
that  the  proposed  rule,  by  clarifying  the 
allocation  of  responsibilities  and 
obligations  among  clearing  and 
introducing  members,  will  reduce 
customer  confusion  regarding  the 
identity  of  the  responsible  party  when 
questions  or  concerns  arise. 

m.  Date  of  EfiEectiTeness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period: 
(i)  As  the  Commission  may  designate  up 
to  90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  histitute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

hiterested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seciirities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 


those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  omce  of  the  NASD,  All 
submissions  should  refer  to  file  number 
SR-NASD-93-46  and  should  be 
submitted  by  January  3, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarUnd. 
Deputy  Secretary. 

(FR  Doc  93-30342  Filed  12-10-93;  8:45  am) 
BtLUNQ  COOe  WIO-OI-M 

[Rel««M  Na  34-33292;  File  No.  SR-NASD- 
93-70] 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Notice  of  Filing  and 
Order  Granting  Accelerated  Approval 
of  Proposed  Rule  Change  Relating  to 
Policy  Statement  on  Market  Closings 

December  6, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Secvurities  Exchange  Act  of  1934" 
("Act").  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  November  22. 
1993,  the  National  Association  of 
Securities  Dealers,  hic.  ("NASD")  filed 
with  the  Secvihties  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I  and  n  below,  which  Items 
have  been  prepared  by  NASD.  The 
Conmiission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  to  amend  its 
PoUcy  Statement  on  Market  Closings 
("Statement"  or  "Policy  Statement"), 
adopted  pursuant  to  Article  VII,  Section 
3  of  the  NASD  By-Laws,*  to  extentHts 
expiration  date  one  year  to  December 
31. 1994.  No  other  terms  of  the  PoUcy 
Statement  are  proposed  to  be  amended. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 


comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
sectiofts  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Policy  Statement  was  adopted  as 
a  rule  proposal  of  the  NASD  under 
Article  VII,  Section  3  of  the  NASD  By- 
Laws  which  provides  the  Association 
authority,  acting  through  a  designated 
committee  of  the  Board  of  Governors,  to 
take  appropriate  action  in  the  event  of 
an  emergency  or  extraordinary  market 
conditions.  Article  VII,  Section  3  was 
adopted  by  the  NASD  as  a  result  of  the 
events  of  October  1987.  The  provision 
was  drafted  to  enable  the  NASD  to 
respond  to  future  crises  with  a 
maximum  degree  of  flexibility, 
providing  properly  tailored  responses  to 
varying  situations.^ 

llie  Commission  requested  the  NASD 
to  express  its  views  on  the  "circuit 
breaker"  proposal  of  the  President's 
Working  Group  on  Financial  Markets 
and  the  Policy  Statement  was  adopted 
in  response  to  that  request.  The  Policy 
Statement  was  approved  on  October  19, 
1988.3  As  originally  approved,  the 
Pohcy  Statement  was  to  expire 
December  31. 1989.  imless  modified  or 
extended  prior  thereto  by  the  NASD. 
The  expiration  date  of  the  Policy 
Statement  has  been  extended  a  number 
of  times.<  On  July  16. 1993.  the  Board 
again  approved  an  extension  of  the 
expiration  date  of  the  Statement  through 
December  31. 1994. 


11 17  CFR  200.30- 3(a;(12). 
I  NASD  Manual,  By-^^wt,  Art.  VH,  Sec.  3,  (CX31) 
11 182  A. 


2  The  Release  approving  the  Policy  Statement 
staled  that  "the  Cominission  believes  the  proposal 
provides  the  NASD  with  the  flexibility  to  deal  with 
extraordinary  market  conditions  such  as  existed  in 
October,  1987."  See  Securities  Exchange  Act 
Release  No.  26072  (September  12  1988),  S3  FR 
36143  (September  16, 1988). 

'  Securities  Exchange  Act  Release  No.  26198 
(October  19, 1988).  S3  FR  41673  (October  24,  1988) 
(approving  File  No.  SR-NASD-88-46). 

*See  Securities  Exchange  Act  Release  No.  27370 
(October  23, 1989).  54  FR  43881  (October  27, 1989) 
(approving  File  No.  SR-NASI>-^9-46,  extending 
expiration  date  through  December  31, 1990); 
Securities  Exchange  Act  Release  No.  28694 
(December  12. 1990),  55  FR  52119  (December  19. 

1990)  (approving  File  No.  SR-NASD-90-^0, 
extending  expiration  date  through  December  31, 
1991);  Securities  Exchange  Act  Release  No.  30113 
(December  20, 1991),  56  FR  67341  (December  30. 

1991)  (File  No.  SR-NASD-91-70.  extending 
expiration  date  through  lanuary  31, 1992);  and 
Securities  Exchange  Act  Release  No.  30304  (January 
29,  1992),  57  FR  4658  (February  6, 1992)  (approving 
File  No.  SR-NASD-g2-02,  extending  expiration 
date  through  December  31, 1993). 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  2(^.30-3{a)(12). 
lonathan  G.  Katz, 
Secretary. 

[FR  Doc.  93-30294  Filed  12-10-93;  8:45  am) 
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The  policy  Statement  expresses  the 
views  of  the  NASD  Board  of  Governors 
as  of  July  16. 1993.  concerning  progress 
made  on  the  numerous  proposals 
emanating  from  the  October  1987  crisis. 
From  time  to  time,  the  Board  will 
review  progress  made  on  the 
recommendations  set  forth  in  the 
Statement  as  well  as  other 
developments  as  they  may  occur.  The 
views  of  the  Board  may  change  and  the 
NASD's  proposed  response  to  a  specific 
set  of  cinnimstances.  The  Statement 
does  not  in  any  way  preclude  the  NASD 
from  taking  any  other  action  that  may  be 
appropriate  under  other  circumstances. 
The  NASD  is  proposing  to  extend  the 
expiration  date  of  the  Statement  one 
year  to  December  31, 1994,  The  request 
foronly  a  one-year  extension  is  because 
of  concern  regarding  the  diminishing 
percentage  relationship  between  the  250 
and  400  point  thresholds  to  the 
increasing  level  of  the  Dow  Jones 
Industrial  Average  whicit  is  at  an 
historical  high.  It  is  the  intention  of  the 
NASD  to  reevaluate  the  thresholds  in 
the  PoUcy  Statement. 

The  NASD  believes  the  proposed  rule 
change  is  consistent  with  the  provisions 
of  section  15A(b)(6)  of  the  Act,  as  the 
Policy  Statement  is  designed  to  foster 
cooperation  and  coordination  with  the 
Commission  and  the  other  self- 
regulatory  organizations  engaged  in 
regulating  the  United  States  securities 
markets. 


B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  die  Act,  as  amended. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
sohcited  nor  received. 

DI.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  NASD  has  requested  that  the 
Commission  find  good  cause  pursuant 
to  section  19(b)(2)  for  approving  the 
proposed  rule  change  prior  to  the  30th 
day  after  pubUcation  in  the  Federal 
Register.  In  support  of  its  request,  the 
NASD  stated  that  the  Policy  Statement 
will  expire  on  December  31, 1993, 
unless  the  proposed  rule  change  is 
approved  prior  thereto  and  that  the 
proposed  rule  change  merely  extends 
the  Policy  Statement  and  makes  no 


other  change  to  the  terms  of  the  Policy 
Statement. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereimder 
appUcable  to  the  NASD,  and  in 
particular,  the  requirements  of  section 
15A. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  30th  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register  because  there  are 
no  changes  being  made  to  the  current 
provisions,  which  originally  were 
subject  to  the  full  notice  and  comment 
procedures,  and  accelerated  approval 
would  enable  the  Policy  Statement  to 
continue  on  an  uninterrupted  basis.  The 
Commission  believes,  therefore,  that 
granting  accelerated  approval  of  the 
proposed  rule  change  is  appropriate  and 
consistent  with  Sections  15A  and  19(b) 
oftheAct.5 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  January  3, 1994, 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change,  SR-NASD-93-70 
be,  and  hereby  is,  approved. 


[Release  No.  34-33284;  File  No.  SR-NYSE- 
93-41] 

Self-Regulatory  Organizations;  Filing 
and  Order  Granting  Partial  Accelerated 
Approval  of  a  Proposed  Rule  Change 
by  the  New  York  Stock  Exchange,  Inc. 
Relating  to  Position  and  Exercise 
Limits  for  Equity  Options  and  Certain 
Index  Options 

December  3, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  October  28, 1993, 
the  New  York  Stock  Exchange,  Inc. 
("NYSE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  and  II 
below,  which  Items  have  been  prepared 
by  the  NYSE.  The  Commission  is 
publishing  this  notice  to  soUcit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NYSE,  pursuant  to  Rule  19b-4, 
proposes  to  amend  NYSE  Rule  704  and 
705  for  the  purposes  of  increasing 
position  and  exercise  limits »  for 
individual  equity  and  index  options. 
The  proposed  position  limit  increases 
closely  parallel  proposals  previously 
submitted  by  the  other  options 
exchanges. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  NYSE,  and  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of. 
and  statutory  basis  for,  the  proposed 
rule  change  and  discussed  any 


*  The  Commission  reaffirms  its  request  that  the 
NASD  implement  its  Policy  Statement  by 
implementing  a  trading  halt  as  quickly  as 
practicable  whenever  the  New  York  Stock  Exchange 
and  other  equity  markets  have  suspended  trading. 
See  Securities  Exchange  Act  Release  No.  27370 
(October  23. 1969).  54  FR  43881  (October  27. 1989). 


I  Position  limits  impose  a  ceiling  on  the  number 
of  options  contracts  in  each  class  on  the  same  side 
of  the  market  (i.e.,  aggregating  long  calls  and  short 
puts  or  long  puts  and  short  calls)  that  can  be  held 
or  written  by  an  idVestor  or  group  of  investors 
acting  in  concert.  Exercise  limits  prohibit  an 
investor  or  group  of  investors  acting  in  concert  from 
exercising  more  than  a  specified  number  of  puts  or 
calls  in  a  particular  class  within  Gve  consecutive 
business  days. 
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comments  it  received  on  the  proposed 
rule  change.  The  text  of  the**  statements 
mey  be  examined  at  the  places  speciGed 
in  Item  IV  below.  The  Exchange  nas 
prepared  summaries,  set  forth  in 
sections  fA),  (B),  and  fC)  below,  of  Ae 
most  significant  aspectr (^  such 
statements. 

A.  Self -Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(l)PurpoM 

For  equity  options,  the  NYSE 
propoMS  to  amend  paragraph  (b)(i)  (^ 
Rule  704  to  increase  its  thre»-tiesed 
position  limits  from  8,000,  5,500,  and 
3,000  contracts  to  10,500,  7,500,  and 
4,500  contracts,  respectively. 

For  broad-based  index  options,  the 
NYSE  proposes  to  amend  paragrairfi 
(c)(i)  of  Rule  704  to  fncrease  position 
limits  from  45,000  contracts  on  the  same 
side  of  the  maricet  covering  the  same 
underlying  index  stock  group,  no  mora 
than  25,000  of  which  may  be  of  the 
series  having  the  same  expiration  date, 
to  60,000  such  contracts,  no  mors  than 
35,0O(y  of  which  may  be  of  the  series 
having  the  same  expiration  date.  For 
reduced  value  index  stock  group 
options,  the  Exchange  proposes  to 
amend  paragraph  (cMi)  to  increase  the 
position  limits  from  450.000  contracts 
on  the  same  side  of  the  market  covering 
the  sama  imderlying  index  stock  group, 
no  more  than  250,000  of  which  may  be 
of  the  series  having  the  same  expiration 
date,  to  600,000  such  contracts,  no  more 
than  350,000  of  which  may  be  of  the 
series  having  the  same  expiration  date. 

In  addition,  the  Exchange  proposes  to 
amend  paragraph  (cUii)  of  Rule  704  to 
increase  the  maximum  allowable  broad 
index  option  posititm  (inclusive  of  that 
provision's  hedging  exemption)  from 
125.000  contracts  to  170,000  contracts. 

For  industry  index  options,  the 
Exchange  proposes  to  amend  paragraph 
(d)(i)  of  Rule  704  to  increase  its  three- 
tiered  position  limits  from  4,000,  6,000. 
and  8,000  contracts  to  5,500,  7500,  and 
10,500  contracts,  respectively. 

Because  the  Exchange's  equity  and 
industry  index  option  exerdse  limits  are 
identical  to  their  position  limit 
counterparts,  the  Exchange  is  proposing 
exercise  limit  increases  that  are 
identical  to  the  above-described 
position  limit  increases.  Also,  the 
Exchange  proposes  to  increase  the 
number  of  broad-based  index  option 
contracts  that  a  bolder  may  exerdse 
from  25,000  to  35,000  Cplus  those 
exercisable  pursuant  to  Rule  705*8 
incorporation  of  the  hedge  exemption 


set  forth  in  paragraph  (cKii)  of  Rule 
704). 

In  addition,  the  proposed  rule  change 
adds  to  Rule  704  a  definition  of 
"reduced  value  index  stock  group 
options."  The  definition  bad  formerly 
resided  (in  identical  form)  in 
subparagrai^  (d)  oi  Supplementary 
Material  .30  to  Rule  703  (Series  of 
Options  Open  for  Trading).  However, 
the  definition  was  deleted  from  that 
location  in  File  No,  SR-NYSE-93-03. 

The  proposed  position  aikl  exerdse 
limit  increases  would  increase  the 
flexibility  available  to  institutional 
investors  and  broker-dealers  in 
estabUshing  their  investment  strategies. 
In  addition,  it  would  add  depth  and 
liquidity  to  the  market,  while  Improving 
the  ability  of  Exdiange  speciaKsts  to 
make  markets,  as  it  improves  their 
ability  to  hedge  their  positions. 
Furthermore,  in  the  environment  of 
muhiple  options  trading,  the  Exchange 
bebeves  tt  would  be  inconsistent  for  the 
options  exchanges  to  have  position  and 
exerdse  limits  that  were  anything  other 
than  uniform. 

(2)  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  under  section  6(bK5) 
of  the  Ad,  which  provides  that  an 
exchange  have  rules  that  are  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  prindples  of  trade,  to  remove 
impediments  to  and  perfed  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  proted  investors  and  the 
pubhc  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NYSE  does  not  beheve  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  die  Act. 

C.  Self-Regulatory  Organization's  ^^ 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  NYSE  has  not  solicited,  and  does 
not  intend  to  solicit,  comments  on  the 
proposed  rule  change.  The  Exchange 
has  not  received  any  unsolicited  written 
comments  from  mentbers  or  other 
interested  parties. 

m.  Date  of  EfiEectiveness  of  the 
Proposed  Rule  Change  uul  Tinuag  for 
Comnusskn  Action 

The  Exchange  has  requested  that  the 
proposed  rule  changes  be  given 


accelerated  effectiveness  pursuant  to 
sedion  19(b)(2)  of  the  Ad. 

The  Commission  finds  that  the 
proposed  rule  changes  are  consistent 
with  the  requirements  of  the  Ad  and  the 
rules  ftpd  regulations  tberetrnder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  sedion  6(b)(5l.> 
Spedfically,  the  Commission  concludes 
that  the  poposed  position  and  exerdse 
limits  of  4,500  contrads,  7,500 
contrads,  and  10,500  contrads  for 
equity  options,  and  5,500  contracts, 
7,500  ccKitracts,  and  10,500  contrads  for 
narrow-based  index  options,  will  further 
increase  the  potential  depth  and 
liquidity  of  the  options  market  as  well 
as  the  underlying  cash  market  without 
significantly  increasing  concerns 
regarding  intermarket  manipulations  or 
disruptions  of  the  market  for  the  options 
or  underlying  securities.) 

Since  the  inception  of  standardized 
options  trading,  the  options  exchanges 
have  had  rules  imposing  Umits  on  the 
aggregate  number  of  options  contracts 
that  a  member  or  customer  could  hold 
or  exercise.  These  rules  are  intended  to 
prevent  the  establishment  of  large 
options  positions  that  can  be  used  or 
might  create  incentives  to  manipulate  or 
disrupt  the  underlying  market  so  as  to 
benefit  the  options  position.  In 
particular,  positicm  and  exercise  limits 
are  designed  to  minimize  the  potential 
for  mini-manipulations*  and  for  comers 
or  squeezes  of  the  underlying  market. 
They  also  impose  a  ceiling  on  the 
maximum  position  an  investor  with 
inside  corporate  or  market  information 
can  establish  through  the  use  of  opbons. 
In  addition,  they  serve  to  reduce  the 
possibility  for  disruption  of  the  options 
market  itself,  espedally  in  illiquid 
options  classes. 

In  establishing  position  and  exercise 
limits,  the  Commission  has  been  careful 
to  balance  two  competing  concerns. 
First,  the  Commission  has  recognized 
that  the  limits  must  be  sufficient  to 
prevent  investors  fit>m  disrupting  the 
market  for  the  underlying  seciirity  by 


MS  US.C  78((bM5)  (19821 

>  This  order  partially  approve*  A*  propOMl  wilb 
regard  to  increasing  position  and  exercise  limits  for 
individual  eqniry  options  and  tMmrw-baa*^  stock 
index  options.  In  partially  approving  the  NYSE 
proposed,  the  Ccinmisaion  i*  defarring  ^gmenl  oit 
the  position  and  exercise  limit  increase  and 
corresponding  hedge  exemptions  for  broad-based 
stock  index  options  pending  further  review.  In 
additioo,  the  Commission  i*  aiso  approving 
nonsubUantive  adduioos  to  Rule  704  lagarding  the 
definition  of  "reduced  value  index  stock  group 
options"  which  formerly  was  found  in 
Supplementary  Material  .30  to  Role  703. 

*  Mioi-manipalatioa  it  an  atlampt  to  influeocs, 
over  a  laUtivaly  sBiall  ran))*.  Ika  phca  aMveoMnt 
in  a'stock  to  bmafit  a  previously  attahUsheJ 
derivatives  (iosition. 
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acquiring  and  exercising  a  number  of 
options  contracts  disproportionate  to 
the  deliverable  supply  and  average 
trading  volume  of  the  underlying 
security.  At  the  same  time,  the 
Commission  has  realized  the  limits 
must  not  be  established  at  levels  that  are 
so  low  as  to  discourage  participation  in 
the  options  market  by  institutions  and 
other  investors  with  substantial  hedging 
needs  or  to  prevent  specialists  and 
market  makers  fit)m  adequately  meeting 
their  obligations  to  maintain  a  fair  and 
orderly  market.' 

In  Odober  1980,  the  Commission 
approved  proposed  rule  changes  by  the 
options  exchanges  to  increase  position 
and  exercise  Hmits  from  1,000  to  2.000 
contrads  for  all  individual  equity 
options  classes."  In  conjunction  with 
the  approval,  the  Commission  received 
commitments  from  the  options 
exchanges  to  study  the  effects  of  the 
increased  limits.  The  Commission 
indicated  that  the  experience  gained 
under  the  increased  limits,  if  coupled 
with  adequate  monitoring  and 
surveillance  procedures,  could  serve  as 
a  basis  for  considering  further  position 
and  exercise  limit  modifications. 

In  July  1983,  the  Commission 
approved  a  further  increase  in  position 
and  exerdse  limits  for  individual  stock 
options  based  on  a  tiering  approach. ' 
Limits  for  options  on  stocks  with  the 
greatest  trading  volume  and  public  float 
were  increased  to  4,000  contracts  and 
limits  on  all  other  options  classes  were 
increased  to  2,500  contrads.s  In 
approving  the  increased  limits  under  a 
two-tiered  approach,  the  Commission 
recognized  that  securities  with  active 
and  deep  trading  markets,  as  well  as 
broad  public  ownership,  were  more 
difficuh  to  manipulate  or  disrupt  than 
securities  having  less  active  and  deep 
markets  and  having  smaller  public 
floats.9  Accordingly,  the  Commission 


'See  H.R.  Rep.  No.  IFC-3.  96th  Cong  .  1st  Sess 
at  189-91  (Comm.  Print  1978)  ("Options  Study"). 

"  See  Securities  Exchange  Act  Release  No.  17237 
(October  22.  1980),  45  FR  71453.  October  28.  1980 
("1980  Release"). 

'  See  Securities  Exchange  Act  Release  No.  1997S 
(July  15. 1983).  48  FR  33389  ("1983  Release"). 

•To  be  eligible  for  the  4,000  contract  limit  an 
underlying  security  must  have  had  either  (i)  trading 
volume  of  at  least  20.000,000  shares  during  the 
most  recant  six  month  trading  period;  or  (ii)  trading 
volume  of  at  least  15,000,000  shares  during  the 
most  recant  six  month  trading  period  and  at  least 
60,000.000  shares  currently  outstanding.  All  other 
options  not  meeting  these  requirements  were 
subject  to  the  2,500  contract  limits. 

"While  options  are  traded  on  some  stocks  with 
a  public  float  of  several  hundred  million  shares, 
options  exchange  rules  authorize  options  to  be 
traded  on  stocks  with  as  few  as  seven  million  shares 
outstanding.  Similarly,  while  some  options  stocks 
have  average  daily  trading  volume  of  up  to  a 
million  or  mora  shares,  exchange  rules  authorize 
options  trading  on  stocks  with  annual  trading 


believed  that  the  tiering  approach  to 
position  and  exercise  limits  was 
appropriate  because  it  would  increase 
the  depth  and  liquidity  of  the  stock 
options  markets  without  significantly 
increasing  concerns  regarding 
manipulation  and  disruption  ef  the 
market  for  the  underlying  securities,  lo 
In  addition,  the  Commission  noted  that 
tiering  was  consistent  with  the  gradual, 
evolutionary  approach  that  the 
Commission  and  the  exchanges  have 
adopted  in  increasing  position  and 
exercise  limits. 

The  Commission  in  1984  approved 
the  NYSE's  existing  position  and 
exercise  limit  framework  for  narrow- 
based  index  options."  The  NYSE's 
narrow-based  index  options  position 
limit  requirements  are  identical  to  the 
rules  imposed  by  the  other  options 
exchanges  and  provide  for  a  three-tiered 
approadi.i2  Specifically,  position  hmits 
for  narrow-based  stock  index  options 
are  either  4,000, 6.000,  or  8,000 
contrads,  depending  on  the 
concentration  of  the  stocks  in  the 
index.i3 

Lastly,  the  Commission  approved  the 
NYSE's  existing  position  and  exercise 
limit  framework  for  individual  equity 
options  in  March  1985.  This  approval 
extended  the  tiering  approach 
commenced  by  the  options  exchanges  in 
1983.14  The  Commission  in  its  1985 


volume  as  low  as  2.4  million  shares.  Specifically, 
the  quantitative  listing  and  maintenance  standards 
require:  (1)  A  minimum  of  7  and  6.3  million  shares 
outstanding,  respectively,  which  are  owned  by 
persons  other  than  "insiders"  as  defined  in  section 
16  of  the  Act;  (2)  a  minimum  of  2.000  and  1,600 
shareholders,  respectively:  (3)  trading  volume  of  at 
least  2.4  and  1.8  million  shares,  respectively,  during 
the  past  12  months:  (4)  for  an  original  listing,  the 
market  price  per  share  of  the  underlying  security 
must  have  closed  at  or  above  S7.50  during  the 
majority  of  business  days  over  the  preceding  three 
months:  and  (5)  to  maintain  its  listing,  the  market 
price  per  share  of  the  underlying  security  must  have 
closed  at  or  above  S5  during  the  majority  of 
business  days  over  the  preceding  six  months.  See 
NYSE  Rule  716. 

>oIn  approving  the  higher  two-tiered  limits,  the 
Commission  also  noted  that  the  absence  of 
discernible  manipulation  problems  under  the 
current  limits  were  an  indication  that  modest 
additional  increases  were  justified. 

X  See  Securities  Exchange  Act  Release  No.  20663 
(February  17, 1984),  49  FR  7171. 

"See  Securities  Exchange  Act  Release  Nos. 
20075  (August  12,  1983),  48  FR  37556:  20125 
(August  26,  1983),  48  FR  40046:  20437  (December 
2.  1963),  48  FR  55229;  and  21032  (June  8, 1984), 
49  FR  24964. 

13  See  NYSE  Rule  704. 

14  Specifically,  the  existing  requirements 
approved  by  the  Commission  in  the  1985  Release 
provide  for:  (1)  A  8.000  contract  limit  for  options 
on  an  underlying  stock  that  has  either  (a)  trading 
volume  of  at  least  40  million  shares  during  the  most 
recent  six  month  trading  period,  or  (b)  trading 
volume  of  at  least  30  million  shares  during  the  most 
recently  six  month  trading  period  and  at  least  120 
million  shares  currently  outstanding:  (2)  a  5,500 
contract  limit  for  options  on  an  underlying  stock 


Release  reiterated  its  prior  findings 
maintaining  that  liberalizing  position 
and  exerdse  limits  will  furmer  increase 
the  potential  depth  and  liquidity  of  the 
individual  stock  options  market  without 
significantly  increasing  concerns 
regarding  intermarket  manipulations  or 
disruptions  of  the  market  for  the  options 
or  underlying  securities. is 

The  other  options  exchanges  are  also 
proposing  a  similar  strudure  that  would 
establish  position  and  exercise  limits  for 
individual  equity  options  of  either 
4,500.  7.500  or  10,500  contracts 
depending  on  certain  criteria  related  to 
the  trading  volume  of  the  underlying 
stock  or  a  combination  of  both  the 
trading  volume  and  the  number  of 
shares  outstanding  of  the  underlying 
stock,  as  well  as  narrow-based  stock 
index  option  position  limits  of  5,500, 
7,500,  and  10.500  depending  on  the 
concentration  of  the  stocks  included  in 
the  index.16 

The  Commission  previously  has  noted 
.that  the  markets  for  securities  with 
active  and  deep  trading  markets,  as  well 
as  broad  public  ownership,  are  more 
difficult  to  manipulate  or  disrupt  than 
those  securities  diat  are  less  adive  with 
smaller  public  floats.  The  proposed 
increases  recognize  this  by  seeking  to 
minimize  the  restraints  on  those  options 
classes  that  can  accommodate  larger 
limits  without  significantly  increasing 
manipulation  concerns.  In  particular. 
the  proposed  limit  of  10,500  contracts 
for  options  on  the  most  adively  traded, 
widely  held  securities,  permits  the 
commission  to  avoid  placing 
unnecessary  restraints  on  those  options 
where  the  manipulative  potential  is  the 
least  and  the  need  for  increased 
positions,  both  by  traders  and 
institutional  investors,  likely  would  be 
the  greatest.  17 

Under  the  proposal,  the  current 
lowest  tier  of  3,000  contracts  for 


that  has  either  (a)  trading  volume  of  at  least  20 
million  shares  during  the  most  recent  six  month 
trading  period:  or  (b)  trading  volume  of  at  least  IS 
miUion  shares  during  the  most  recent  six  month 
trading  period  and  at  least  40  million  shares 
currently  outstanding;  and  (3)  a  3,000  contract  limit 
for  all  other  options  classes.  See  Securities 
Exchange  Act  Release  No.  21907  (April  4, 1965),  50 
FR  13440  ("1985  Release"). 

"  See  1983  Release  supra  note  7  and  1985 
Release  supw  note  14. 

>•  See  Securities  Exchange  Act  Release  Nos. 
32310  (May  14.  1993).  58  FR  29675  (PSE)  and  32309 
(May  14.  1993).  58  FR  29653  (Phlx)  and  File  Nos 
SR-Amex-93-27  and  SR-CBOE-93-43. 

1' Options  that  would  be  eligible  for  the  highest 
tier  limit  of  10.500  contracts  currently  have  a  8,000 
contract  limit.  AltlMugh  a  2.500  contract  limit 
increase  (31%)  for  some  options  may  appear  to  be 
substantial,  the  Commission  believes  that  the 
qualifying  criteria  for  the  highest  tier  ensure  that 
only  options  on  the  most  actively  traded  and 
heavily  capitalized  securities  will  be  eligible  for  the 
10.500  contract  limit. 
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individual  equity  options  would  be 
increased  50%  lo  4.500.  An  increase  of 
1,500  contracts  or  50%  for  the  lowest 
tier,  2,000  contracts  or  36%  for  the 
middk  tier,  and  2.500  contracts  or  31% 
for  the  highest  tier,  appears  to  be 
appropriate  and  consistent  with  the 
Commission's  evolutionary  approach  to 
position  and  exercise  limits.  i» 

Finally,  the  absence  of  discernible 
manipulative  problems  under  the 
current  three-tiered  limit  system  fcr 
individual  equity  and  narrow-based 
index  options  leads  the  Commission  to 
conclude  that  the  increases  being 
proposed  by  the  Exchange  are 
warranted. >»  The  Commission 
recognizes  that  there  are  no  ideal  limits 
in  the  sense  that  options  positions  of 
any  given  size  can  be  stated 
conclusively  to  be  free  of  any 
manipulative  concerns.  The  NYSE  and 
the  Commission,  however,  have  relied 
largely  on  the  absence  of  discernible 
manipulaticMi  or  disruption  problems 
under  current  limits  as  an  indicator  that 
additional  increases  can  be  safely 
considered.  The  Commission  believes 
for  these  reasons  that  the  liberalizaition 
of  existing  position  and  exercise  limits 
is  now  approphate.^o 

The  Comnussion  notes  that  the 
Exchange  has  had  considerable 
experience  monitoring  the  current  three- 
tiered  framework  in  inidividual  equity 
options  and  narrow-based  stock  index 
options.21  The  Commission  has  not 
found  that  differing  position  and 
exercise  limit  requirements  based  on  the 


>*ln  tha  casa  of  nanow-bttMd  siocIl  indea 
options.  potiiioD  and  Mercisa  timits  will  be 
increased  by  30%,  25%.  and  19%  for  tht  lowest  lo 
highest  limit  ban,  iaa|»actl>aiy. 

I'The  Commisik»  beMaiat  thai  tka  pToposed 
limits  kt  Darrow-bMad  indax  optioiu,  whan 
viewed  in  conjunction  with  margin  requirements, 
address  concerns  with  respect  to  the  potential  usa 
of  narrow-tesad  index  options  lo  circiimvent  Kmits 
applicable  to  positiOBS  beid  m  option*  on 
individual  stocks.  Currently,  margin  requirements 
(or  both  individual  equity  and  narrow-based  index 
optioiM  are  100%  of  the  option  premhim  plus  20% 
of  the  underlying  product  value,  lau  any  out-of-tha- 
money  amount,  vn'th  a  minimum  premium  pins 
10%  of  the  underlying  product  vahia  In  addition. 
positioas  in  narrow-based  index  options  are  not 
required  to  be  ag^egated  with  positions  in  options 
on  the  individual  stocks  comprising  (ha  indexes 

loThe  Comnussion  continues  to  believe  that 
proposals  to  inciaase  position  limits  and  exercise 
limits  must  be  justifiad  and  eraluated  separately 
After  reviewing  the  proposed  exercise  limits,  along 
with  the  eligihihty  crimia  for  each  tier,  the 
Commission  has  concluded  that  the  exercise  limit 
increases  for  the  three-tiered  framework,  do  not 
raise  manipul<ihon  problems  or  increase  concerns 
over  market  disruption  in  the  underlying  securities. 

'>Carrent)T,  for  example,  position  end  exerdse 
limits  for  indiridnal  eqtrity  options  are  limited  to 
positions  of  8,000,  5.500.  and  3,000  contracts,  whfle 
narrow-based  index  option  position  limits  have  a 
similar  three-tiered  ttmcture  of  B.OOO,  6,000,  and 
4,000  contracts,  depending  on  (he  concentration  of 
a  component  stock  in  the  index. 


particular  options  product  to  have 
created  programming  or  monitoring 
problems  for  securities  firms,  or  to  nave 
led  to  'ugT^ifir^i^  customer  confusion. 
Based  on  the  current  experiemce  in 
handling  position  and  exercise  limits, 
the  Commission  believes  that  the 
increase  in  position  and  exercise  limits 
for  individual  equity  and  narrow-based 
stock  index  will  not  causa  significant 
problems. 

Since  the  1985  Release,  the  options 
exchanges,  including  the  NYSE,  have 
been  consistently  updating  and 
automating  their  surveillance  systems. 
The  Commission  believes  that  the 
Exchange's  surveillance  programs  will 
be  adequate  to  detect  and  deter  the  use 
of  illegal  position  limits  by  market 
participants  as  well  as  detect  and  deter 
attempted  manipulative  activity  and 
other  trading  abuses. 

Tlie  Commission  finds  good  cause  for 
approving  the  proposed  rule  (±ange 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  thereof  in  the 
Federal  Register  because  accelerating 
approval  will  permit  the  position  and 
exercise  limit  framework  for  individual 
equity  options  and  narrow-based  stock 
index  options  across  options  exchanges 
to  remain  imiforro. 

IV.  Solicitation  of  ConuncBls 

biterested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  ail  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  tnat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisitHis  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street  NW.. 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NYSE.  All  submissions 
should  refer  to  File  Number  SR-NYSE- 
93—41  and  should  be  submitted  by 
January  3. 1994. 

V.  Conclusion 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  amended 
proposed  rule  change  of  the  NYSE  to 
increase  position  and  exercise  limits  for 


individual  equity  options  to  4,500, 
7,500.  or  10.500  contracU  (depending 
on  certain  market  related  criteria)  and 
narrow-based  stock  index  options  to 
either  5,500,  7,500.  or  10,500  contracts 
(depending  on  the  percentage  stock 
conctfiAration  within  the  index)  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange,  aiul  in  partituilar. 
the  reauirements  of  section  G.^'  and  the 
rules  thereunder. 

It  is  therefore  ordered,  Pursuant  to 
section  19(bM2)  of  the  Act.a»  that  the 
proposed  rule  change  (SR-NYSB-93^ 
41)  relating  to  an  increase  in  positicm 
and  exercise  limits  is  approved. 

For  the  CoiTunissian.  l)y  the  Division  of 
Market  Regulation,  pursuant  to  «iel^at«d 
authority.  1* 

Margaret  H.  McFarlwid. 
Deputy  Secntmy. 
IFR  Doc.  93-30343  Filed  12-10-93;  t-45  arwf 

BltUNOCOOC  Klt-et-M 


[Release  No.  34-33282;  File  No.  SR-PSE- 
92-38] 

Self-Regufatory  Organizstiotis;  Pacific 
Stock  Exchange  Inc.;  Oitter  Partiafty 
Approving  Proposed  Rufe  Change 
Relating  to  lncreasir>g  Position  and 
Exercise  Limits  for  Indh^iduai  Eqtifty 
Options  ar>d  Narrow-Based  Stock 
Index  Options 

December  3. 1993. 
I.  Introduction 

On  November  1, 1992.  the  Pacific 
Stock  Exchange,  Inc.  ("PSE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC"),  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1914  ("Act") »  and  Rule 
19b-4  thereunder .2  a  proposed  rule 
change  to  amend  its  rules  for  the 
purpose  of  increasing  position  and 
exennse  limits^  applicable  to  equity  and 
stodL  index  options.^  The  position  and 


«15US.C78f(19a2). 

"  15  U.S.C.  78s(bJ(2)  (1982). 

24 17  CFR  20O.30-3(a)UZ)  (1993). 

il5U.S.C78l0)Kl)(l982). 

» 17  CFR  240.19b-*  (1993). 

>  Position  limits  irapoM  a  c*ulkn){  on  the  nuatber 
of  option  contracts  in  each  class  on  ihe  same  ude 
of  the  market  (i.e.,  aggiegating  king  calls  and  short 
puts  or  long  puts  and  short  calls)  that  can  be  held 
or  written  by  an  invauor  oi  group  of  investors 
acting  in  concert.  Exercise  limits  prohibit  an 
investor  or  group  of  iuvestcrt  acting  in  conceit  Uotn 
exercising  more  than  a  specified  number  of  puts  or 
calls  in  a  particular  class  within  five  consecutive 
business  days.  Throughout  this  approval  order,  the 
terms  "position  limits"  or  "limils"  will  be  used  to 
refer  to  both  position  and  exercise  limits. 

4  Tha  Excbange  also  proposed  to  amend  the 
equity  hedgpeaempLioo  by  allowing  sacunliea  Uwi 
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exercise  hmits  applicable  to  a  particular 
option  contract  would  depend  on 
certain  criteria  relating  to  the  trading 
volume  of  the  imderlying  stock  or  a 
combination  of  both  the  trading  volume 
and  the  number  of  shares  outstanding  of 
the  underlying  stock.s  In  the  case  of 
narrow-based  stock  index  options,  the 
position  and  exercise  limits  applicable 
would  depend  upon  the  percentage 
capitalization  of  a  single  or  specified 
group  of  stocks  within  the  index.o 

Tub  PSE  amended  the  proposal  on 
December  4, 1992  and  January  14. 
1993. »  The  proposed  rule  change  as 
amended  was  subsequently  published 
for  comment  in  the  Federal  Register  on 
May  21, 1993."  No  comments  were 
received  on  the  proposed  rule  change  as 
amended.  This  order  partially  approves 
the  proposal  as  amended  with  regard  to 
increasing  position  and  exercise  limits 
for  individual  equity  options  and 
narrow-based  stock  index  options.^ 

II.  Background  and  Description 

Since  the  inception  of  standartlized 
options  trading,  the  options  exchanges 


are  convertible  into  the  und«rlying  stocks  to  be  a 
basis  {or  tha  sxamptioo.  The  Commission  granted 
approval  of  this  portion  of  the  proposal  on  a  pilot 
basis,  on  September  14, 1993.  See  Securities 
Exchange  Act  ReleMS  No.  32900  (September  M, 
1993).  58  FR  49077. 

9  Specifically,  the  PSE  propoul  at  amended 
would  establish  position  and  exercise  limits  of:  (1) 
10,500  contracts  for  options  on  an  underlying  slodt 
that  had  either  (a)  trading  volume  of  at  least  40 
miUion  aharae  during  the  most  recent  six-mootb 
trading  period,  or  (b)  trading  volome  of  at  least  30 
milUon  shares  during  the  most  recent  six-month 
trading  period  tad  at  least  120  million  shares 
outstanding:  (2)  7,500  contracts  for  options  on  an 
underlymg  stock  that  had  ettha  (a)  trading  volume 
of  at  least  20  million  shares  during  the  most  recant 
six-month  trading  period,  or  (b)  trading  volume  of 
at  least  15  million  shares  during  the  most  recent  six 
month  trading  period  and  at  least  40  million  shares 
currently  outstanding,  and  (3)  4.500  contracu  for  all 
other  options. 

'  Specifically,  the  PSE  proposal  as  amended 
would  astablish  position  and  exercise  limits  of:  (l) 
5,500  contracts  if  any  single  stock  in  the  index 
accounted,  on  average,  for  30%  or  more  of  the  index 
value  during  the  preceding  30-day  period  (2)  7,500 
contracts  if  any  single  stock  in  the  index  accounted, 
on  average,  for  20%  or  more  of  the  index  value  or 
that  any  five  stocks  in  the  index  in  the  aggregate, 
on  average,  accounted  for  more  than  50%  of  tha 
index  value,  but  no  single  stock  in  the  index,  on 
average,  accounted  for  30%  or  more  of  the  iades 
value,  during  the  preceding  30-day  penod;  or  (3) 
10,500  contracts  if  the  Exchange  determinas  that  the 
conditioiu  specifying  the  lower  limits  have  not 
been  met  In  addition,  the  PSE  has  also  proposad 
that  the  standard  position  limit  for  broad-baaed 
stock  index  options  be  set  at  19.500  contracts. 

'  Amendmeois  suboiiited  by  the  PSE  to  the 
ongmal  position  limit  proposal  amended  the 
position  and  exercise  limit  levels  for  individual 
equity  options  and  narrow-based  index  options. 

*  Sea  Sacuribe*  Exchange  Act  Release  Na  32310 
(May  14,  1993).  58  FR  29675. 

o  In  partially  approving  the  PSE  proposal,  the 
Comnussion  is  deiarTing.^udgin«iil  on  the  position 
and  exercise  lirait  increase  prt>po8al  for  broad-baaed 
stock  index  options  pending  further  review. 


have  had  rules  imposing  limits  on  the 
aggregate  number  of  options  contracts 
that  a  member  or  customer  could  hold 
or  exercise.  These  rules  are  intended  to 
prevent  the  establishment  of  large 
options  positions  that  can  be  used  or 
might  create  incentives  to  manipulate  or 
disrupt  the  underlying  market  so  as  to 
benefit  the  options  position.  In 
particular,  {>osition  and  exercise  limits 
are  designed  to  minimize  the  potential 
for  mini-manipulations  lo  and  for 
corners  or  squeezes  of  the  underlying 
market.  They  also  impose  a  ceiling  on 
the  maximum  position  an  investor  with 
inside  corporate  or  maii:et  information 
can  establish  through  the  use  of  options. 
In  addition,  they  serve  to  reduce  the 
possibility  for  disruption  of  the  options 
market  itself,  especially  in  illiquid 
options  classes. 

In  establishing  position  and  exercise 
limits,  the  Commission  has  been  careful 
to  balance  two  competing  concerns. 
First,  the  Commission  has  recognized 
that  the  limits  must  be  sufficient  to 
prevent  investors  from  disrupting  the 
market  for  the  imderlying  security  by 
acquiring  and  exercising  a  number  of 
options  contracts  disproportionate  to 
the  deUverable  supply  and  average 
trading  volume  of  the  imderlying 
security.  At  the  same  time,  the 
Commission  has  realized  the  limits 
must  not  be  estabhshed  at  levels  that  are 
so  low  as  to  discourage  participation  in 
the  options  market  by  institutions  and 
other  investors  with  substantial  hedging 
needs  or  to  prevent  specialists  and 
market  nxakers  from  adequately  meeting 
their  obligations  to  trmintain  a  fair  and 
orderly  market^i 

In  October  1980,  the  Conunission 
approved  proposed  rule  changes  by  the 
options  exchanges  to  increase  position 
and  exercise  limits  from  1,000  to  2,000 
contracts  for  all  individual  equity 
options  classes. 12  In  conjunction  with 
the  approval,  the  Commission  received 
commitments  from  the  options 
exchanges  to  study  the  effects  of  the 
increased  limits.  The  Commission 
indicated  that  the  experience  gained 
under  the  increased  limits,  if  coupled 
v^th  adequate  monitoring  and 
surveillance  procedures,  could  serve  as 
a  basis  for  considering  further  position 
and  exercise  limit  modifications. 

In  July  1983,  the  Commission 
approved  a  further  increase  in  position 


•oMini-iaanipulatioD  la  an  anampt  lo  influence, 
over  a  relatively  tmaU  rMtge.  (be  price  morenieBt 
in  a  stock  lo  benefit  a  prerkmaty  eaUbUshed 
derivatires  poaition. 

<<  See  H.R.  Rep.  No.  IFC-3.  9aih  Cong.,  let  Seas 
at  189-91  (Comm.  Priai  19781  ("Options  Sindy") 

>2  See  Securities  Exchange  Act  Reteeae  No  17237 
(October  22,  1900),  45  FR  71463.  October  28,  1980 
("1980  Release"). 


and  exercise  limits  for  individual  stock 
options  based  on  a  tiering  approach. 1 3 
Limits  for  optiotts  on  stocks  with  the 
greatest  trading  volume  and  public  float 
were  increased  to  4.000  contracts  and 
limits  on  all  other  options  classes  were 
increased  to  2,500  contracts. i*  In 
approving  the  increased  limits  under  a 
two-tiered  approach,  the  Commission 
recognized  that  securities  with  active 
and  deep  trading  markets,  as  well  as 
broad  public  ownership,  were  more 
difficult  to  manipulate  or  disrupt  than 
securities  having  less  active  and  deep 
markets  and  having  smaller  public 
floats.is  Accordingly,  the  Conamission 
believed  that  the  tiering  approach  to 
position  and  exercise  limits  was 
appropriate  because  it  would  increase 
the  depth  and  liquidity  of  the  stock 
options  markets  without  significantly 
increasing  concerns  regarding 
manipulation  and  disruption  of  the 
market  for  the  underlying  securities.  ^^ 
In  addition,  the  Commission  noted  that 
tiering  was  consistent  with  the  gradual, 
evolutionary  approach  that  the 
Commission  and  the  exchanges  have 
adopted  in  increasing  position  and 
exercise  limits. 

The  Commission  in  1984  approved 
the  PSE's  existing  position  and  exercise 
limit  framework  for  narrow-based  index 


13  See  Securities  Exchange  Act  Release  No.  19975 
Ouly  15,  1983J,  48  FTl  33389  ("1983  Release") 

i^To  be  eligible  for  the  4.000  contract  limit  an 
underlying  seoirity  must  have  had  either  (i)  trading 
volume  of  at  least  20,000.000  shares  daring  the 
most  recent  six  month  trading  period:  or  (ii)  trading 
volume  of  at  least  15,000.000  shares  during  the 
most  recent  six  month  trading  period  and  at  least 
60,000.000  shares  currently  outstanding  All  other 
options  not  meeting  these  requirements  were 
subject  to  the  2,500  contract  limits. 

19  While  options  are  traded  on  soma  slocks  with 
a  public  float  of  several  hundred  million  shares, 
options  exchange  rules  authorize  optioiu  to  be 
traded  on  stocks  with  a*  few  as  seven  million  share: 
outstanding.  Similarly,  while  some  options  slocks 
have  average  daily  trading  volume  of  up  to  a 
million  or  more  shares,  exchange  rules  authorize 
options  trading  on  stocks  with  annual  trading 
volume  as  low  as  2.4  million  shares  Specincally, 
the  quantitative  listing  and  maintenance  standards 
require:  (1)  A  minimum  of  7  and  6.3  million  shares 
outstanding,  resfiectively.  which  are  owned  by 
persons  other  than  "insiders"  as  deOned  In  Section 
16  of  the  Act:  (2)  a  minimum  of  2.000  and  1.600 
shareholders,  respectively;  (3)  trading  volume  of  at 
least  2.4  and  1.8  million  shares,  respectively,  during 
the  past  12  months:  (4)  for  an  original  listing,  tha 
market  price  per  share  of  the  underlying  security 
must  have  closed  at  or  above  S7. 50  during  the 
majority  of  business  days  ovai  the  preceding  three 
months;  and  (5)  to  maintain  its  listing,  ihe  market 
pnca  per  share  of  the  underlying  security  must  have 
closed  at  or  above  S5  during  the  ma^uity  of 
business  days  over  the  pre^ding  six  months  See 
PSE  Rule  3.6.       ' 

I  Din  approving  the  higher  two-tiered  limits,  the 
Commission  also  noted  that  the  abaence  of 
discernible  manipulation  problems  under  the 
current  limits  were  an  indication  that  modest 
additional  increases  were  justified 
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options.i'  The  PSE's  narrow-based 
index  options  position  limit 
requiremeDts  are  identical  to  the  rules 
imposed  by  the  other  options  exchanges 
and  provide  for  a  three-tiered 
approach.!"  Specifically,  position  liihits 
for  narrow-based  stock  index  options 
are  either  4.000, 6,000,  or  8,000 
contracts,  depending  on  the 
concentration  of  the  stocks  in  the 
index,  la 

Lastly,  the  Commission  approved  the 
PSE's  existing  position  and  exerdse 
limit  frameworlc  for  individual  equity 
options  in  March  1985.  This  approval 
extended  the  tiering  approach 
commenced  by  the  options  exchanges  in 
1983.20  The  Commission  in  its  1985 
Release  reiterated  its  prior  findings 
maintaining  that  liberalizing  position 
and  exercise  limits  will  furmer  increase 
the  potential  depth  and  liquidity  of  the 
individual  stock  options  market  without 
significantly  increasing  concerns 
regarding  intermarket  manipulations  or 
disruptions  of  the  market  for  the  options 
or  underlying  securities.  21 

The  other  options  exchanges  are  also 
proposing  a  similar  structure  that  would 
establish  position  and  exercise  limits  for 
individual  equity  options  of  either 
4,SO0,  7,500  or  10,500  contracts 
depending  on  certain  criteria  related  to 
the  trading  volimie  of  the  underlying 
stock  or  a  combination  of  both  the 
trading  volimie  and  the  number  of 
shares  outstanding  of  the  underlying 
stock,22  as  well  as  narrow-based  stock 
index  option  position  limits  of  5,500, 
7,500,  and  10,500  depending  on  the 
concentration  of  the  stocks  included  in 
the  index.23 


"  Sea  S«curitias  Exchange  Act  Release  No.  21032 
(June  8,  ISM).  49  FK  24964. 

I*  See  Securitiet  Exchange  Act  Release  Not. 
20075  (August  12. 1983).  48  FR  37556;  201 25 
(August  26. 1983),  48  FR  40046;  20663  (February 
17, 1984),  49  FR  7171;  and  20437  (December  2. 
1983),  48  FR  55229. 

"See  PSE  Rule  7  6  and  supra  note  6. 

*»  Specifically,  the  existing  requirements 
approved  by  the  Commission  in  the  1985  Release 
provide  for:  (1)  A  8,000  contract  limit  for  options 
on  an  underlying  stock  that  has  either  (a)  trading 
volume  of  at  least  40  million  shares  during  the  most 
recent  six  month  trading  period,  or  (b)  trading 
volume  of  at  least  30  million  shares  during  the  most 
recent  six  month  trading  period  and  at  least  120 
million  shares  currently  outstanding;  (2)  a  5,500 
contract  limit  for  options  on  an  underlying  stock 
that  has  either  (a)  trading  volume  of  at  least  20 
million  shares  during  the  most  recent  six  month 
trading  period;  or  (b)  trading  volume  of  at  least  15 
million  shares  during  the  most  recent  six  month 
trading  period  and  at  least  40  million  shares 
currently  outstanding;  and  (3)  a  3,000  contract  limit 
for  all  othw  options  classes.  See  Securities 
Exchange  Act  Release  No.  21907  (April  4, 1965),  50 
FR  134400  ("1965  Release"). 

>i  See  1983  Release  supra  note  13  and  1985 
Release  tupra  note  20. 

"  See  supra  note  5. 

"  See  supra  note  6. 


III.  Discussion 

The  Commission  concludes  that  the 
proposed  position  and  exercise  limits  of 
4,500  contracts,  7,500  contracts,  and 
10,500  contracts  for  equity  options,  and 
5,500  contracts,  7,500  contracts,  and 
10,500  contracts  for  narrow-based  index 
options,  will  further  increase  the 
potential  depth  and  liquidity  of  the 
options  market  as  well  as  the  underlying 
cash  market  without  significantly 
increasing  concerns  regarding 
intermarket  manipulations  or 
disruptions  of  the  market  for  the  options 
or  underlying  securities. 

The  Commission  previously  has  noted 
that  the  markets  for  securities  with 
active  and  deep  trading  markets,  as  well 
as  broad  public  ownership,  are  more 
difficult  to  manipulate  or  disrupt  than 
those  securities  mat  are  less  active  with 
smaller  public  floats.  The  proposed 
increases  recognize  this  by  seeking  to 
r.inimize  the  restraints  on  those  options 
classes  that  can  accommodate  larger 
limits  without  significantly  increasing 
manipulation  concerns.  In  particular, 
the  proposed  limit  of  10,500  contracts 
for  options  on  the  most  actively  traded, 
widely  held  securities,  permits  the 
Commission  to  avoid  placing 
uimecessary  restraints  on  those  options 
where  the  manipulative  potential  is  the 
least  and  the  need  for  increased 
positions,  both  by  traders  and 
institutional  investors,  likely  would  be 
the  greatest.24 

Under  the  proposal,  the  current 
lowest  tier  of  3,000  contracts  for 
individual  equity  options  would  be 
increased  50%  to  4,500.  An  increase  of 
1,500  contracts  or  50%  for  the  lowest 
tier,  2,000  contracts  or  36%  for  the 
middle  tier,  and  2,500  contracts  or  31% 
for  the  highest  tier,  appears  to  be 
appropriate  and  consistent  with  the 
Commission's  evolutionary  approach  to 
position  and  exercise  limits.25 

Finally,  the  absence  of  discernible 
manipulative  problems  under  the 
current  three-tiered  limit  system  for 
individual  equity  and  narrow-based 
index  options  leads  the  Commission  to 
conclude  that  the  increases  being 
proposed  by  the  Exchange  are 


^  Options  that  would  be  eligible  for  the  highest 
tier  limit  of  10,500  contracts  oirrently  have  a  8,000 
contract  limit.  Although  a  2,500  contract  limit 
increase  (31%)  for  some  options  may  appear  to  be 
substantial,  the  Commission  believes  that  the 
qualifying  criteria  for  the  highest  tier  ensure  that 
only  options  on  the  most  actively  traded  and 
heavily  capitalized  securities  will  be  eligible  for  the 
10,500  contract  limit. 

u  In  the  case  of  narrow-based  stock  index 
options,  position  and  exercise  limits  will  be 
increased  by  38%.  25%,  and  19%  for  the  lowest  to 
highest  limit  tiers,  respectively. 


warranted. 26  The  Commission 
recognizes  that  there  are  no  ideal  limits 
in  the  sense  that  options  positions  of 
any  given  size  can  be  stated 
conclusively  to  be  free  of  any 
manjDulative  concerns.  The  PSE  and  the 
Commission,  however,  have  relied 
largely  on  the  absence  of  discernible 
manipulative  or  disruption  problems 
under  current  limits  as  an  indicator  that 
additional  increases  can  be  safely 
considered.  The  Commission  believes 
for  these  reasons  that  the  liberalization 
of  existing  position  and  exercise  limits 
is  now  appropriate.27 

The  Commission  notes  that  the 
Exchange  has  had  considerable 
experience  monitoring  the  current  three- 
tiered  framework  in  individual  equity 
options  and  narrow-based  stock  index 
options.28  The  Commission  has  not 
found  that  differing  position  and 
exercise  limit  requirements  based  on  the 
particular  options  product  to  have 
created  programming  or  monitoring 

f)roblems  for  securities  firms,  or  to  have 
ed  to  significant  customer  confusion. 
Based  on  the  current  experience  in 
handling  position  and  exercise  limits, 
the  Commission  believes  that  the 
increase  in  position  and  exercise  limits 
for  individual  equity  and  narrow-based 
stock  index  will  not  cause  significant 
problems. 

Since  the  1985  Release,  the  options 
exchanges,  including  the  PSE,  have 
been  consistently  updating  and 
automating  their  surveillance  systems. 
The  Commission  believes  that  Uie 
Exchange's  surveillance  programs  will 
be  adequate  to  detect  and  deter  the  use 
of  illegal  position  limits  by  market 
participants  as  well  as  detect  and  deter 


MThe  Commission  believes  that  the  proposed 
limits  for  narrow-based  index  options,  when 
viewed  in  conjunction  with  margin  requirements, 
address  concerns  with  respect  to  the  potential  use 
of  narrow-based  index  options  to  circumvent  limits 
applicable  to  positions  held  in  options  on 
individual  stocks.  Currently,  margin  requirements 
for  both  individual  equity  and  narrow-based  index 
options  are  100%  of  the  option  premium  plus  20% 
of  the  underlying  product  value,  less  any  out-of-the- 
money  amount,  with  a  minimum  premium  plus 
10%  of  the  underlying  product  value.  In  addition, 
positions  in  narrow-based  index  options  are  not 
required  to  be  aggregated  with  positions  in  options 
on  the  individual  stocks  comprising  the  indexes. 

>'The  Commission  continues  to  believe  that 
proposals  to  increase  (>osition  limits  and  exercise 
limits  must  be  justified  and  evaluated  separately. 
After  reviewing  the  proposed  exercise  limits,  along 
with  the  eligibihty  criteria  for  each  tier,  the 
Commission  has  concluded  that  the  exercise  limit 
increases  for  the  three-tiered  framework,  do  not 
raise  manipulatiun  problems  or  increase  concerns 
over  market  disruption  in  the  underlying  securities. 

*■  Currently,  for  example,  position  and  exercise 
limits  for  individual  equity  options  are  limited  to 
positions  of  8,000.  5,500,  and  3.000  contracts,  while 
narrow-based  index  option  position  limits  have  a 
similar  three-tiered  structure  of  8,000,  6,000.  and 
4,000  contracts,  depending  on  the  concentration  of 
a  component  stock  in  the  index. 
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attempted  manipulative  activity  and 
other  trading  abuses. 

IV.  Coochniaa 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  amended 
proposed  rule  change  of  the  PSE  to 
increase  position  and  exercise  Kmits  for 
individual  equity  options  to  4,500, 
7,500,  or  10,500  contracts  (depending 
on  certain  market  related  criteria)  and 
narrow-based  stock  index  options  to 
either  5,500,  7,500,  or  10,500  contracts 
(depending  on  the  percentage  stock 
concentration  within  the  index)  is 
consistent  writh  the  retiuirements  of  the 
Act  and  the  rules  and  regulations 
thereimder  applicable  to  a  national 
securities  exchange,  and  in  particular, 
the  requirements  of  section  6,*»  and  the 
rules  thereunder. 

//  is  therefore  ordered,  Pursuant  to 
section  19(b)(2)  of  the  Act.^o  that  the 
proposed  rule  change  (SR-PS&-92-38) 
relating  to  an  increase  in  positicm  and 
exerdse  limits  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  31 

Margarat  H.  McFarland, 
Dep  u  ty  Secretary. 
[FR  Doc  93-30344  Filed  12-10-93;  8:45  am] 

BOUNO  COOC  MtO-OV-M 


[RetaM*  Na  34-33288;  Hto  Na  SR-Phli- 
93-07) 

Self-Regulatory  Organizations; 
Philadelphia  Stock  Exchange,  Inc.; 
Order  Partlalty  Approving  Proposed 
Rule  Change  Relating  to  Increasing 
Position  and  Exercise  Limits  for 
Individuals  Equity  Options  and 
Narrow-Based  Stodc  Index  Options 

Decembers,  1993. 

I.  Introduction 

On  March  2, 1993,  the  Philadelphia 
Stock  Exchange,  Inc.  ("Phlx"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission"  or  "^C"),  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")>  and  Rule 
19b-4  thereunder,^  a  proposed  rule 
change  to  amend  its  rules  for  the 
purpose  of  increasing  position  and 
exercise  limits  3  applicable  to  individual 


»19U.S.C7Sf(19e2). 

M 19  U.S.C  78s(bM2)  (1982). 

3>  17  CFR  200.3O-3(a)(12)  (1993). 

•  19  VSJC  78*(bXl)  (1M2). 

J 17  CFR  240.19b-4  (1983). 

>  Position  limits  impose  a  ceiling  on  the  onmber 
of  option  contracts  in  each  chtss  on  the  same  side 
of  the  market  (Le.,  aggregating  long  calls  and  short 
puts  or  long  puts  and  short  calls)  that  can  be  held 


equity  options,  narrow-based  stock 
index  options,  and  the  National  Over- 
the-Counter  ("OIXT)  Index  option.  The 
position  and  exercise  limits  appHcable 
to  a  particular  option  contract  would 
depend  on  certain  criteria  relating  to  the 
trading  volume  of  the  undo'iying  stock 
or  a  combination  of  both  the  trading 
volume  and  the  number  of  shares 
outstanding  of  the  underlying  stock.*  In 
the  case  of  narrow-based  stock  index 
options,  the  position  and  exerdse  limits 
appUcable  would  depend  upon  the 
percentage  capitalization  of  a  single  or 
specified  group  of  stock  within  the 
index. 5 

The  proposed  rule  diange  was 
published  for  comment  in  the  Federal 
Register  on  May  21, 1993.«  No 
conunents  were  received  on  the 
proposed  rule  change.  This  order 
approves  the  proposal  increasing 
position  and  exercise  Umits  for 
individual  equity  options  and  narrow- 
based  stock  index  options.^ 

n.  Background  and  DescriptioD 

Since  the  inception  of  standardized 
options  trading,  the  options  exchanges 
have  had  rules  imposing  limits  on  the 


or  written  by  «>  investor  or  group  of  biveslon 
acting  in  coacart  Exercise  lunits  prohibit  an 
investor  or  group  of  investors  acting  in  concert  from 
exercising  more  than  a  specified  nambor  of  ptits  or 
calls  in  a  particular  class  within  five  consecutive 
business  days.  Throughout  thu  approval  order,  the 
terms  "position  limits"  or  "limits"  will  be  used  to 
refer  to  both  position  and  axaicise  Hmits. 

*  Specifically,  the  Phtx  proposal  as  amended 
would  establish  position  and  exercise  limits  of  (1) 
10.500  contracts  for  options  on  an  underlying  stock 
that  had  either  (a)  trading  volume  of  at  least  40 
million  shares  during  the  most  recent  six-month 
trading  period,  or  (b)  trading  volume  of  at  least  30 
million  shares  during  the  most  recent  six-month 
trading  period  and  at  least  120  milUon  shares 
outstanding:  (2)  7,500  contracts  for  optioos  on  an 
underlying  stock  that  had  either  (a)  trading  volume 
of  at  least  20  million  shares  during  the  most  recent 
Six-aionth  trading  period,  or  (b)  trading  voIuids  of 
at  least  15  million  shares  dunng  the  taost  recent  six 
month  trading  period  and  at  least  40  million  shares 
currently  outstanding;  and  (3)  4,500  contracts  for  all 
other  options. 

*  Specifically,  the  Phlx  proposal  as  amended 
would  establish  position  and  exercise  limits  at:  (1) 
5,500  contracts  if  any  single  stock  in  the  index 
accounted,  on  average,  for  30%  or  more  of  tha  index 
value  during  the  preceding  30-day  period;  (2)  7,500 
contracts  if  any  single  stock  in  the  index  accounted, 
on  average,  for  20%  or  more  of  tha  index  valua  or 
that  any  five  stocks  in  tha  index  in  the  aggregate, 
on  average,  accounted  for  more  than  50%  of  tha 
index  value,  but  no  single  stock  in  the  index,  on 
average,  accounted  for  30%  or  more  of  the  index 
value,  during  the  preceding  30-day  period;  or  (3) 
10,500  contracts  if  the  Exchange  determines  that  the 
conditions  specifying  tha  lower  limits  have  not 
been  met.  In  addition,  the  Phlx  is  also  proposing  to 
Increase  position  and  axerciselimits  from  10,000  to 
15.000  contracts  tor  its  Nafiooal  OTC  faidex  option. 

*  See  Securities  Exchange  Act  Release  Na  32309 
(May  14, 1963).  5e  FR  29653. 

'  In  partially  approving  the  Phlx  proposal,  the 
Commission  is  deferring  judgment  on  increasing 
position  and  exercise  limits  for  National  OTC  Index 
option  pending  further  review. 


aggregate  number  of  options  contracts 
that  a  member  or  customer  cnuld  hold 
or  exercise.  Thesi  rules  are  intended  to 
prevent  the  establishment  of  large 
options  positions  that  can  be  used  or 
might  create  incentives  to  manipulate  or 
disrupt  the  imderljring  market  so  as  to 
benefit  the  options  position.  In 
particular,  position  and  exercise  limits 
are  designed  to  minimize  the  potential 
for  mini-manipulations"  and  for  comers 
or  squeezes  of  the  imderlying  market. 
They  also  impose  a  ceiling  on  the 
maximum  position  an  investor  with 
inside  corporate  or  market  information 
can  estabhsh  through  the  use  of  options. 
In  addition,  they  serve  to  reduce  the 
possibility  for  disruption  of  the  options 
market  itself,  especially  in  illiquid 
options  classes. 

In  establishing  position  and  exercise 
hmits,  the  Commission  has  been  careful 
to  balance  two  competing  concerns. 
First,  the  Commission  has  recognized 
that  the  hmits  must  be  sufficient  to 
^prevent  investors  from  disrupting  the 
'market  for  the  underlying  security  by 
acquiring  and  exercising  a  number  of 
options  contracts  disproportionate  to 
the  deliverable  supply  and  average 
trading  volume  of  the  underlying 
security.  At  the  same  time,  the 
Commission  has  realized  the  limits 
must  not  be  established  at  levels  that  are 
so  low  as  to  discoiu-age  participation  in 
the  options  market  by  institutions  and 
other  investors  with  substantial  hedging 
needs  or  to  prevent  specialists  and 
market  makers  firtnn  adequately  meeting 
their  obligations  to  maintain  a  fair  and 
orderly  niarket.' 

In  October  1980.  the  Commission 
approved  proposed  rule  changes  by  the 
options  exchanges  to  increase  position 
and  exercise  limits  from  1,000  to  2,000 
contracts  for  all  individual  equity 
options  classes.  10  In  conjunction  with 
the  approval,  the  Commission  received 
commitments  from  the  options 
exchanges  to  study  the  effects  of  the 
increased  limits.  The  Commission 
indicated  that  the  experience  gained 
under  the  increased  limits,  if  coupled 
with  adequate  monitoring  and 
surveillance  procedures,  could  serve  as 
a  basis  for  considering  further  position 
and  exercise  limit  modifications. 

In  July  1983,  the  Commission 
approved  a  further  increase  in  position 
and  exercise  Umits  iar  individual  stock 


•  Mini -manipulation  is  an  attempt  to  influence, 
over  a  relatively  small  range,  the  price  movement 
in  a  stock  to  benefit  a  prwiotuly  estabhshed 
derivatives  posltiSn. 

•  See  H  R.  Rep.  No.  IPC-3,  96th  Cong..  1st  Sess 
at  189-91  (Comm  Print  1978)  ("Options  Study"). 

>oSee  Securitiet  Exchange  Act  Release  No.  17237 
(October  22, 1980).  45  FR  71453,  October  26. 1960 
("1980  Release"). 
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options  based  on  a  tiering  approach,  i^ 
Limits  for  options  on  stocks  with  the 
greatest  trading  volume  and  public  float 
were  increased  to  4,000  contracts  and 
limits  on  all  other  options  classes  were 
increased  to  2.500  contracts.*'  In 
approving  the  increased  limits  under  a 
two-tiered  approach,  the  Commission 
recognized  that  seoihties  with  active 
and  deep  trading  markets,  as  well  as 
broad  public  ownership,  were  more 
difficult  to  manipulate  or  disrupt  than 
securities  having  less  active  and  deep 
markets  and  having  smaller  public 
floats.i3  Accordingly,  the  Commission 
believed  that  the  tiering  approach  to 
position  and  exercise  limits  was 
appropriate  because  it  would  increase 
the  depth  and  liquidity  of  the  stock 
options  markets  without  significantly 
increasing  concerns  regarding 
manipulation  and  disruption  of  the 
market  for  the  underlying  securities.** 
In  addition,  the  Commission  noted  that 
tiering  was  consistent  with  the  gradual, 
evolutionary  approach  that  the 
Commission  and  the  exchanges  have 
adopted  in  increasing  position  and 
exercise  limits. 

The  Commission  in  1983  approved 
the  Phlx's  existing  position  and  exercise 
limit  framework  for  narrow-based  index 
options. IS  The  Phlx's  narrow-based 


11  See  Securities  Exchange  Act  Release  No.  19975 
duly  15. 1963),  48  FR  333S9  ("1983  Release"). 

"To  be  eligible  for  the  4,000  contract  limit  an 
underlying  secxirity  must  have  had  either  (i)  trading 
volume  of  at  least  20,000.000  shares  during  the 
most  recent  six  month  trading  period,  or  (ii)  trading 
volume  of  at  least  15.000,000  snares  during  the 
most  recent  six  month  trading  period  and  al  least 
60.000,000  shares  currently  outstanding.  All  other 
options  not  meeting  these  requirements  were 
Mtbiect  to  the  2,500  contract  limits. 

i>  While  options  are  traded  on  some  stocks  with 
a  public  float  of  several  hundred  million  shares, 
options  exchange  rules  authorize  options  to  be 
traded  on  stocks  with  as  few  as  seven  million  shares 
outstanding.  Similariy,  while  some  options  stocks 
have  average  daily  trading  volume  of  up  to  a 
million  or  more  shares,  exchange  rules  authorize 
options  trading  on  stocks  with  aimual  trading 
volume  as  low  as  2.4  million  share*.  Specifically, 
the  quantitative  listing  and  maintenance  standards 
require:  (1)  A  minimum  of  7  and  6.3  million  shares 
outstanding,  respectively,  which  are  owned  by 
persons  other  than  "Insiders"  as  deflned  in  Section 
16  of  the  Act:  (2)  a  minimum  of  2,000  and  1,600 
shareholders,  respectively:  (3)  trading  volume  of  at 
least  2.4  and  1.8  million  shares,  respectively,  during 
the  past  12  months:  (4)  for  an  original  listing,  the 
market  price  per  share  of  the  underlying  security 
must  have  closed  at  or  above  S7.S0  during  the 
majority  of  business  days  over  the  preceding  three 
months,  and  (5)  to  maintain  its  listing,  the  market 
price  per  share  of  the  underlying  security  must  have 
closed  at  or  above  S5  during  the  majority  of 
business  days  over  the  preceding  six  months.  See 
Phlxl009. 

14  In  approving  the  higher  two-tiered  limits,  the 
Commission  also  noted  that  the  absence  of 
discernible  manipulation  problems  under  the 
current  limits  were  an  indication  that  modest 
additional  increases  were  justified. 

15  See  Securities  Exchange  Act  Release  No.  20437 
(December  2. 1983).  48  FR  55229. 


index  options  position  limit 
requirements  are  identical  to  the  rules 
imposed  by  the  other  options  exchanges 
and  provide  for  a  three-tiered 
approach.  16  Specifically,  position  limits 
for  narrow-based  stock  index  options 
are  either  4,000,  6,000.  or  8,000 
contracts,  depending  on  the 
concentration  of  the  stocks  in  the 
index.  »7 

Lastly,  the  Commission  approved  the 
Phlx's  existing  position  and  exercise 
limit  framework  for  individual  equity 
options  in  March  1985.  This  approval 
extended  the  tiering  approach 
commenced  by  the  options  exchanges  in 
1983. »«  The  Commission  in  its  1985 
Release  reiterated  its  prior  findings 
maintaining  that  liberaUzing  position 
and  exercise  limits  will  further  increase 
the  potential  depth  and  liquidity  of  the 
individual  stock  options  market  without 
significantly  increasing  concerns 
regarding  intermarket  manipulations  or 
disruptions  of  the  market  for  the  options 
or  underlying  securities.  »8 

The  other  options  exchanges  are  also 
proposing  a  similar  structure  that  would 
establish  position  and  exercise  limits  for 
individual  equity  options  of  either 
4,500,  7,500  or  10.500  contracts 
depending  on  certain  criteria  related  to 
the  trading  volume  of  the  underlying 
stock  or  a  combination  of  both  the 
trading  volume  and  the  number  of 
shares  outstanding  of  the  underlying 
stock,2o  as  well  as  narrow-based  stock 
index  option  position  limits  of  5,500, 
7,500.  and  10,500  depending  on  the 
concentration  of  the  stocks  included  in 
the  index.2i 


1*  See  Securities  Exchange  Act  Release  Nos.     . 
20075  (Augxist  12,  1983).  48  FR  37556:  20125 
(August  26. 1993),  48  FR  40046:  20663  (February 
17, 1964),  49  FR  7171;  and  21032  (June  8, 1984). 
49  FR  55229. 

"  See  PhU  1001 A  and  supra  note  6. 

1*  Specifically,  the  existing  requirements 
approved  by  the  Commission  in  the  1985  Release 
provide  for:  (1)  A  8,000  contract  limit  for  options 
on  an  underlying  stock  that  has  either  (a)  trading 
volume  of  at  least  40  million  shares  during  thd~most 
recent  six  month  trading  {>eriod,  or  (b)  trading 
volume  of  at  least  30  million  shares  during  the  most 
recent  six  month  trading  period  and  at  least  120 
milUon  shares  currently  outstanding:  (2)  a  5.500 
contract  limit  for  options  on  an  underlying  stock 
that  has  either  (a)  trading  volume  of  at  least  20 
million  shares  during  the  most  recent  six  month 
trading  period:  or  (b)  trading  volume  of  at  least  15 
million  shares  during  the  most  recent  six  month 
trading  period  and  at  least  40  million  shares 
currently  outstanding:  and  (3)  a  3,000  contract  limit 
for  all  other  options  classes.  See  Securitie* 
Exchange  Act  Release  No.  21907  (April  4, 1985).  SO 
FR  13440  ("1985  Release"). 

i*See  1963  Release  supra  note  11  and  1965 
Release  supm  note  18. 

*o  See  supm  note  4. 

21  See  supra  note  5. 


m.  Discussion 

The  Commission  concludes  that  the 
proposed  position  and  exercise  limits  of 
4,500  contracts.  7,500  contracts,  and 
10,500  contracts  for  equity  options,  and 
5, SOCTdon tracts,  7.500  contracts,  and 
10,500  contracts  for  narrow-based  index 
options,  will  further  increase  the 
potential  depth  and  liquidity  of  the 
options  market  as  well  as  the  underlying 
cash  market  without  significantly 
increasing  concerns  regarding 
intermarket  manipulations  or 
disruptions  of  the  market  for  the  options 
or  underlying  securities. 

The  Commission  previously  has  noted 
that  the  markets  for  securities  with 
active  and  deep  trading  markets,  as  well 
as  broad  public  ownership,  are  more 
difficult  to  manipulate  or  disrupt  than 
those  securities  that  are  less  active  with 
smaller  public  floats.  The  proposed 
increases  recognize  this  by  seeking  to 
minimize  the  restraints  on  those  options 
classes  that  can  accommodate  larger 
limits  without  significantly  increasing 
manipulation  concerns.  In  particular, 
the  proposed  limit  of  10,500  contracts 
for  options  on  the  most  actively  traded, 
widely  held  securities,  permits  the 
Commission  to  avoid  placing 
unnecessary  restraints  on  those  options 
where  the  manipulative  potential  is  the 
least  and  the  need  for  increased 
positions,  both  by  traders  and 
institutional  investors,  likely  would  be 
the  greatest.  2  2 

Under  the  proposal,  the  current 
lowest  tier  of  3,000  contracts  for 
individual  equity  options  would  be 
increased  50%  to  4,500.  An  increase  of 
1,500  contracts  or  50%  for  the  lowest 
tier,  2,000  contracts  or  36%  for  the 
middle  tier,  and  2,500  contracts  or  31% 
for  the  highest  tier,  appears  to  be 
appropriate  and  consistent  with  the 
Commission's  evolutionary  approach  to 
position  and  exercise  limits.23 

Finally,  the  absence  of  discernible 
manipulative  problems  imder  the 
current  three-tiered  limit  system  for 
individual  equity  and  narrow-based 
index  options  leads  the  Commission  to 
conclude  that  the  increases  being 
proposed  by  the  Exchange  are 


22  Options  that  would  be  eligible  for  the  highest 
tier  limit  of  10.500  contracts  currently  have  a  8,000 
contract  limit.  Although  a  2,500  contract  limit 
increase  (31%)  for  some  options  may  appear  to  be 
substantial,  the  Cummission  believes  that  the 
qualifying  criteria  for  the  highest  tier  ensure  that 
only  options  on  the  most  actively  traded  and 
heavily  capitalized  securities  will  be  eligible  for  the 
10.500  contract  limit 

u  In  the  case  of  narrow-based  slock  index 
options,  position  and  exercise  limits  will  be 
increased  by  38%,  25%,  and  19%  for  the  lowest  to 
highest  limk  tiers,  respectively. 
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warranted. 24  The  Commission 
recognizes  that  there  are  no  ideal  limits 
in  the  sense  that  options  positions  of 
any  given  size  can  be  stated 
conclusively  to  be  free  of  any 
manipulative  concerns.  The  Phlx  and 
the  Commission,  however,  have  relied 
largely  on  the  absence  of  discernible 
manipulation  or  disruption  problems 
imder  current  limits  as  an  indicator  that 
additional  increases  can  be  safely 
considered.  The  Commission  believes 
for  these  reasons  that  the  liberalization 
of  existing  position  and  exercise  limits 
is  now  appropriate.25 

The  Commission  notes  that  the 
Exchange  has  had  considerable 
experience  monitoring  the  current  three- 
tiered  framework  in  individual  equity 
options  and  narrow-based  stock  index 
options.2"  The  Commission  has  not 
found  that  differing  position  and 
exercise  Umit  requirements  based  on  the 
particular  options  product  to  have 
created  programming  or  monitoring 
problems  for  securities  firms,  or  to  have 
led  to  significant  customer  confusion. 
Based  on  the  current  experience  in 
handling  position  and  exercise  limits, 
the  Commission  believes  that  the 
increase  in  position  and  exercise  limits 
for  individual  equity  and  narrow-based 
stock  index  will  not  cause  significant 
problems. 

Since  the  1985  Release,  the  options 
exchanges,  including  the  Phbc,  nave 
been  consistently  updating  and 
automating  their  surveillance  systems. 
The  Commission  beheves  that  the 
Exchange's  surveillance  programs  will 
be  adequate  to  detect  and  deter  the  use 
of  illegal  position  limits  by  market 
participants  as  well  as  detect  and  deter 


24  The  Commission  believes  that  the  proposed 
limits  for  narrow-based  index  options,  when 
viewed  in  conjuiKtion  with  margin  requirements, 
address  concerns  with  respect  to  the  potential  use 
of  narrow-based  index  options  to  circumvent  limits 
applicable  to  positions  held  in  options  on 
individual  stocks.  Currently,  margin  requirements 
for  both  individual  eauity  and  narrow-based  index 
options  are  100%  of  the  option  premium  plus  20% 
of  the  underlying  product  value,  less  any  out-cf-the- 
money  amount,  with  a  minimum  premium  plus 
10%  of  the  underlying  product  vajue.  In  addition, 
positions  in  narrow-based  index  options  are  not 
required  to  be  aggregated  with  positions  in  options 
on  the  individual  stocks  comprising  the  indexes. 

2>The  Commission  continues  to  believe  that 
proposals  to  increase  position  limits  and  exercise 
limits  must  be  justified  and  evaluated  separately. 
After  reviewing  the  proposed  exercise  limits,  along 
with  the  eligibility  criteria  for  each  tier,  the 
Commission  has  concluded  that  the  exercise  limit 
increases  for  the  three-tiered  framework,  do  not 
raise  manipnlation  problems  or  increase  concerns 
over  market  disruption  in  the  underlying  securities. 

2*  Currently,  for  example,  position  and  exercise 
limits  for  individlial  equity  options  are  limited  to 
positions  of  6,000,  5,500,  and  3,000  contracts,  while 
narrow-based  index  option  position  limits  have  a 
similar  three-tiered  structxire  of  8,000, 6.000,  and 
4,000  contracts,  depending  on  the  concentration  of 
a  component  stock  in  the  index. 


attempted  manipulative  activity  and 
other  trading  abuses. 

IV.  Conclusion 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  amended 
proposed  rule  change  of  the  Phlx  to 
increase  position  and  exercise  Umits  for 
individual  equity  options  to  4.500, 
7,500,  or  10,500  contracts  (depending 
on  certain  market  related  criteria)  and 
narrow-based  stock  index  options  to 
either  5,500,  7,500,  or  10,500  contracts 
(depending  on  the  percentage  stock 
concentration  within  the  index)  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  appHcable  to  a  national 
securities  exchange,  and  in  particular, 
the  requirements  of  section  6,2^  and  the 
rules  thereunder. 

It  is  therefore  ordered,  Pursuant  to 
section  19(b)(2)  of  the  Act,2«  that  the 
proposed  rule  change  (SR-Phlx-93-07) 
relating  to  an  increase  in  position  and 
exercise  limits  is  approved. 

For  the  Comraission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  93-30345  Filed  12-10-93,  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  ^(otic•  No.  PE-93-52] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACnON:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  part  11).  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  pubUc'Q  awareness  of.  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  .the  inclusion  or 


2»15U.S.C78f(1982). 

2«1S  U.S.C  7as(b)(2)  (1982). 
2*17  CFR  200.30-3(aHl2)  (1993). 


omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  p>etition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  January  3, 1994. 
ADDRESSES:  Send  comments  on  any 
petition  in  triphcate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel.  Attn:  Rule  Docket  (AGC- 

200),  Petition  Docket  No. ,  800 

hidependence  Avenue,  SW.. 
Washington.  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-19).  room  915G. 
FAA  Headquarters  Building  (FOB  lOA). 
800  Independence  Avenue,  SW., 
Washington.  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Frederick  M.  Haynes,  Office  of 
■  Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW.,  Washington,  DC  20591; 
telephone  (202)  267-3939. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
part  1 1  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 

Issued  in  Washington,  DC,  on  December  7, 
1993. 

Danvers  Long, 
Acting  Assistant  Chief  Counsel. 

Petitions  for  Exemption 

DocJcerA^o.;  26690. 

Petitioner:  AMR  Eagle,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
121.411(a)  (2).  (3).  &  (b)(2);  121.413  (b). 
(c)  &  (d):  121,  Appendix  H;  135.303; 
135.337(a)(2),  {a)(3),  &  (b)(2);  &  135.339 
{a)(2)  (b)  &  (c). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  AMR  Eagle  to 
use  certain  highly  qualified  AMR  Eagle 
or  AMR  Eagle  affiliated  instructor  pilots 
and  check  airmen,  assigned  to  AMR 
Eagle,  to  train  and  chedc  part  121  and 
135  certificate  holder's  pilots. 

DocJcet  No.:  27407. 

Petitioner- Charles  W,  Farmer. 

Sections  of  the  FAR  Affected:  14  CFR 
65.91(c)  (1)  k  (2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  petitioner  to 
take  the  Inspection  Authorization  exam 
without  meeting  the  requirement  to 
hold  airframe  and  powerplant  ratings 
that  are  currently  effective  and  have 
been  in  effect  for  at  least  3  years. 

DocJtef  No.;  27410. 

Petitioner:  Transport  Aviation 
Directorate. 
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Sections  of  the  FAR  Affected:  14  CFR 
129.14. 

Desaipticm  of  Belief  Soti^tL  To  allow 
ArgentioeaD  air  taxi  operators  vAui 
operate  N  registered  aircraft  to  continua 
to  operate  until  they  can  obtain  a 
maintenance  program  approved  by  the 
FAA. 

Docket  No.:  27502. 

Petitioner:  Bemidji  Aviation.        

Sections  of  the  FAR  Affected:  14  CFR 
135.265(d). 

Description  of  Relief  Sought:  To  allow 
Bemidji  Aviation  Services,  Inc.  to 
provide  its  pilots  2^  consecutive  hours 
of  rest  within  aay  ccffisecutive  168  hours 
instead  or  within  any  7  consecutive 
days. 

DodcefAfo.;  27507. 

Petitiouer:  Henry  A.  Dwight.        

Sectioas  of  the  FAR  Affected:  14  CFR 
121.383(c). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  petitioner  to 
serve  as  a  pilot  in  part  121  air  carrier 
operations  after  his  60th  birthday. 

Docicef  No.;  27510. 

Petitioner:  James  M.  Rizor.  

Sections  of  the  FAR  Affected:  14  CFR 
121.38a(c). 

Description  of  Relief  Soa^it/ 
Disposition:  To  petmil  the  petitioner  to 
serve  as  a  pilot  in  part  121  air  carrier 
operations  after  his  60th  birthday. 

DocJtet  No.  27514. 

Petitioner:  John  F.  Hagerty. 

Sections  of  the  FAR  Affected:  14  CFR 
121.383(c). 

Description  of  BeUef  Sought/ 
Disposition:  To  permit  the  petitioner  to 
serve  as  a  pilot  in  part  121  air  carrier 
operations  after  this  60th  birthday. 

Z)ocJcet  No.  .-27515. 

Petitioner:  Billy  C  Leonardo 

Sections  of  the  FAR  Affected:  14  CFR 
121.3831c). 

Description  of  Reli^  Sought/ 
Disposkioa:  To  permit  the  petitioner  to 
serve  as  a  pilot  in  part  121  air  carrier 
operations  after  his  60th  biithday. 

DispMihoiw  of  ^Btilions 

DocJcet  No..  23336. 

Petitioner:  Simulator  Training,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
61.55(b)(2):  «1.5e<cKl);  61.57  {c)  and 
(d);  61.58  ^)(1)  and  I'd):  61. S3  ^cK2)  and 
(d)(2)  and  (3);  61.67(d)(2);  St.lSTW)  (1) 
and  (2)  and  (3)  <1)  «ri  <Z)-.  end  part  61, 
appendix  A. 

Description  aftkHieifSon^t/ 
Disposition:  To  permit  STI  to  use  FAA- 
approved  neiulatars  to  meet  oerkain 
training  end  tntiag  requiTeinenU. 

Grant.  November  23.  1993,  Exemption 
No.  5232C 

DocJcef  No.:  23495. 


Petitioner:  The  Department  of  the 
Army. 

Sections  of  the  FAR  Affected:  14  CFR 
91.209  (a)  and  (b). 

Descripdofl  of  Reiief  Savght/ 
Disposition:  To  permit  helicopter  night 
trainiag  operations  to  be  conducted  at 
an  altitude  of  500  feet  aix>ve  groond 
level  (AGL),  instead  of  the  raaxiznura 
het^  restriction  of  200  feet  AGL  as 
now  allowed. 

Grant,  November  23, 1993.  Exemption 
No.  3946D 

Docket  No.:  25145. 

Petitioner:  The  Department  of  the  Air 
Force.  

Sections  of  the  FAR  Affected:  14  CFR 
91.215(b). 

Description  of  Relief  Soug^t.To  allow 
certain  United  Stales  Air  Force  aircraft 
to  conduct  flight  operations  in 
designated  airspace  aibove  lOvOOO  feet 
mean  sea  level  (MSL)  without  having  to 
operate  their  transponders,  subject  to 
certain  conditions  and  limitations. 

Grant,  November  19,  1993.  Exemption 
No.  4633E. 

Docket  No.:  25624. 

Petitioner:  McDonnell  Douglas 
Airplane  Company.  

Sections  of  the  F^{  Affected:  14  CFR 
121.411(a)  (2).  (3)  andMZh  121.413 
<bi  (ci  aad  (di:  and  part  121,  Apfpemfac 
H. 

Description  -of  ReA'ef  Sooght:  To  allow 
part  121  certiftcate  holders  to  contract 
for  training  piuvided  by  MdXmnell 
Douglas. 

Grant.  November  1 2, 1993.  Exemption 
No.SllTB. 

Docket  No:  23921. 

Petitioner:  Flight  Safety  International. 

Sections  of  the  FAR  Affected:  14  CFR 
61.55(b)(2);  61.56(b)(1);  61.57  (c)  and 
(d);  61.58(c)(1)  end  W);  61.63(c)(2j  and 
(d)  (2)  end  (3);  61.67(4«2);  61.157(d)  (I) 
and  (2)  and  (e)  (1)  and  (2);  and  part  61, 
Appendix  A. 

Description  of  Relief  Song/rt:  To 
permit  FlightSafety  fatemationd  (FSI). 
and  persons  who  carrtract  for  services 
fttjm  FSI,  to  use  FAA-approved 
sinrulsftors  to  meet  certain  training  and 
testing  requirements. 

Grant,  Navetaber  1 1,  1993.  Exanption 
N0.5317C 

Docket  No:  242S%. 

Petitioner  Oalfort  Corporation. 

Sections  of  tke  FAR  Affected:  14  CFR 
61.55l(h)l2);  61S8(cMl);  61.57  (c)  and 
(dj;  61.58(c)(1);  6l«3  (c)(2)  end  (dK2) 
and  (3);  61.67(iiK2):  €1.157  (d)(1)  and  (Z) 
and  (e)(1)  and  (2);  and  part  61. 
Appendix  A. 

Description  of  Relief  Sought/ 
Disposition:  To  allow:  (1)  Certain  in- 


flight checking  leqmrements  of  part  61 
of  the  FAR  to  be  accomplished  in  FAA- 
approved  simulators;  (2)  approval  of 
Dalfort's  Boeing  727-200,  Boeing  747- 
200,  and  Douglas  DC-8  simulators 
without  meeting  tiie  certificate-holding 
requirenHOt  <>f  121.407;  (3)  the  use  of 
instructors  who  have  not  been 
employed  by  Delfort  lor  at  least  1  year 
in  the  capacity  of  an  instructor,  pilot  in 
command  ^iC),  or  •second  in  command 
(SIC)  of  an  airplane  of  the  same  group 
in  which  they  are  iistructing  or 
checking  and  without  its  pilot 
instructors  participating  in  an  FAA- 
approved  line  flying  program  or  Hne 
observation  program;  (4)  Datfort  to 
conduct  Phase  H  traimrig  for  airline 
operators  using  Dalfort's  approved 
training  programs. 

Grant,  November 23, 1993.  Exemption 
No.  495SD 

Docket  No.:26029. 

Petitioner:  ABX  Air  Inc. 

Sections  of  the  FAB  Affected:  14  CFR 
121.505(a). 

DesaiptioD  of  Relief  Sought:  To 
amend  ExempCkHi  No.  5167  to  continue 
to  allow  the  petiticuier's  two-member 
flight  cwws  to  coaplele  any  Sig^ 
schedule  which  satisfies  the 
requiiemaots  of  the  a^cted  FAR  before 
being  provided  at  least  16  hours  of  rest 
and  deleting  the  requirement  that  the 
exemption  apply  exclusively  to 
transcontinental  coast- to-coast  flights 
that  terminBte  in  an  eastern  coastal 
state. 

Partial  Gaiat.  December  3,  1993. 
Exemption  No.  5167B 

Docket  No.:  272:31. 

Petitioner:  Delta  Air  Lines,  lac 

Sections  of  the  FAR  Affetted:  14  CFR 
121.481  (b).  (c),  and  (d). 

Desaif^on  of  Relief  Sought:  To  aUow 
Delta  pilots  to  oomply  with  the  flight 
time  limitations  in  121.481  (a),  (e).  and 
(Q  and  121.483(b)  instead  of  the  fU^t 
time  limitations  in  the  aHected  sectkins. 

Denial,  November  19.  1993.  Exemption 
No.  5795 

Docket  No.:  27362. 

Petitioner:  V«itura  Air  Services,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
91.511(aK^,  135.165  (a)  (1).  (6).  and  (b) 
(6)  and  (7). 

Description  of  Relief  Sought:  To  allow 
Venture  Air  Services,  Inc.  to  operate  its 
turbojet  airplanes  equipped  with  one 
high  frequency  communication  system 
and  one  long  range  savigation  system 
(LRNS). 

Partial  Grant  November  21.  1993. 
Exemption  No.  5792 

Docket  No.:  27372. 
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PefjtJoner.FlyBVI. 

Sections  of  the  FAR  Affected:  14  CFR 
01.89(a)(5). 

Description  of  Relief  Sought:  To  allow 
Fly  BVI  student  pilots  to  fly  between 
Beef  Island  Airport,  Tortola,  in  the 
British  Virgin  Islands  and  the  airports  of 
the  U.S.  Virgin  Islands  and  Puerto  Rico, 
while  fulfilling  the  cross  country 
requirements  for  their  private  pilot 
certificate. 


Grant.  November  11, 1993,  Exemption 
No.  5796 

Docket  No.:  27386. 

Petitioner:  Seawind,  S.N.A.,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
4f25(h). 

iDescription  of  Relief  Sought:  To  allow 
t  le  petitioner  to  display  aircraft 
markings  of  a  size  other  than  that 
prescribed  by  the  regulations. 

Withdrawn,  December  1. 1993 

Docket  No.:  27405,  27435. 

Petitioner:  British  Airways  &  Air 
7^ce. 

Sections  of  the  FAR  Affected:  14  CFR 
:  i9.18(a). 

\Description  of  Relief  Sought:  To  allow 
BA  and  AF  to  operate  Concorde  aircraft 
in  the  U.S.  without  installing  a  Traffic 
Alert  and  Collision  Avoidance  System  II 
(TCAS  n)  until  July  1, 1994. 

Grant,  November  30. 1993,  Exemption 
No.  5798,  5799 

Docket  No.:  27443. 

Petitioner:  Translift  Airways  Limited. 

Sections  of  the  FAR  Affected: 
Iflovember  22, 1993, 14  CFR  129.18(a). 

Description  of  Relief  Sought:  To  allow 
lYanshft  to  operate  a  McDonnell 
Douglas  DC-8-71  (DC-8)  aircraft  in  the 
U.S.  without  a  Traffic  Alert  and 
Collision  Avoidance  System  (TCAS) 
between  December  30. 1993,  and  March 
31. 1994. 

Denial,  Decembers,  1993,  Exemption 
No.  5802 

Docket  No.:  27463. 

«  Petitioner:  Private  Jet  Expeditions, 
Sections  of  the  FAR  Affected:  14  CFR 
:  $1,358. 

j  Description  of  Relief  Sought:  To 
extend  the  compliance  date  requiring 
installation  of  airborne  windshear 
detection  systems  in  three  McDonnell 
Douglas  DC-9-83  aircraft. 

Denial,  December  3. 1993,  Exemption 
No.  5800 

I  DocAef  No.:  27505. 
I  iPetjtJoner;  Worldwide  Airlines,  Inc. 
( Ifb/a  Leisure  Air. 
i  Sections  of  the  FAR  Affected:  14  CFR 
J1.358  (b)  and  (c). 


Description  of  Relief  Sought:  To 
I>ermit  the  petitioner  to  submit  a  request 
for  approval  of  a  retrofit  schedule  after 
the  June  1, 1990,  deadline  to  the  Flight 
Standards  Division  Manager  in  the 
region  of  the  certificate  holding  district 
office. 

Partial  Grant,  December  3,  1993, 
Exemption  No.  5801 

Docket  No.:  27526. 

Petitioner:  Viking  International 
Airlines,  Inc.  d/b/a  Eagle  Airlines. 

Sections  of  the  FAR  Affected:  14  CFR 
121.358(c)(1). 

Description  of  Relief  Sought:  To 
permit  Viking  to  submit  a  request  for 
approval  of  a  retrofit  schedule  for 
installing  windshear  equipment  after 
the  June  1, 1990,  deadline  to  the  FHght 
Standards  Division  Manager  in  the 
region  of  the  certificate  holding  district 
office. 

Grant,  November  22,  1993,  Exemption 
No.  5794 

[FR  Doc.  93-30368  Filed  12-10-93;  8:45 
a.m.] 

BIUMG  CODE  4910-13-M 


intent  To  Rule  on  Application  To 
Impose  and  Use  the  Revenue  From  a 
Passenger  Facility  Charge  (PFC)  at 
Metropolitan  Oakland  International 
Airport,  Oakland,  CA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACnOM:  Notice  of  intent  to  rule  on 
application. 

SliMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  bom  a  PFC  at  Metropolitan 
Oakland  International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  January  12, 1994. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address: 

Federal  Aviation  Administration, 
Airports  Division,  15000  Aviation 
Blvd,  Lavmdale,  CA.  90261,  or 
San  Francisco  Airports  District  Office, 
831  Mitten  Road,  room  210, 
Burlingame,  CA.  94010-1303. 
In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Charles  R. 
Roberts,  Executive  Director  of  the  Port 


of  Oakland,  at  the  following  address: 
Post  Office  Box  2064,  Oakland, 
CaUfomia  94604-2064. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Port  of 
Oakland  imder  §  158.23  of  part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Joseph  R.  Rodriguez,  Supervisor. 
Planning  and  Programming  Section, 
Airports,  District  Office,  831  Mitten 
Road,  room  210,  Burlingame.  CA. 
94010-1303.  Telephone:  (415)  876- 
2805.  The  apphcation  may  be  reviewed 
in  person  at  this  same  location. 
SUPPt^MENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  pubfic 
comment  on  the  application  to  impose 
and  use  the  revenue  from  Metropolitan 
Oakland  International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  November  24. 1993,  the  FAA 
determined  that  the  application  to 
impose  and  use  a  PFC  submitted  by  the 
Port  of  Oakland  was  substantially 
complete  within  the  requirements  of 
§  158.25  of  part  158.  The  FAA  will 
approve  or  disapproiate  the  apphcation, 
in  whole  or  in  part,  no  later  than 
February  24, 1994. 

The  following  is  a  brief  overview  of 
the  apphcation. 
Level  of  proposed  PFC:  $3.00 
Proposea  charge  effective  date:  June  1, 

1994 
Proposed  charge  expiration  date:  April 

30, 1995 

5Total  estimated  PFC  revenue: 
$9,239,000.00 
Brief  description  of  the  proposed 

projects: 

General  Terminal  Improvements  in 
MlOl,  Upgrade  and  Apply  Ramp  Sealer 
•  Phase  II,  Install  Security  System  at 
Runway  11  End  of  Dike,  Relocate  and 
Improve  Taxi  way  2,  Overlay  Airport 
Drive  Phase  ID,  install  Two 
Replacement  Current  Regulators, 
Upgrade  Airport  Fire  Alarm  System, 
Improvements  to  Earhart  Road, 
Planning/Environmental  Study  for 
Runway  Extension,  Airport  Signage  and 
Access  Planning  Study,  Land  Records 
Management  Update,  In-Water  ARFF 
Rescue,  and  AAAE  Interactive  Training. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi/ 
Commercial  Operators  (ATCO)  filing 
FAA  Form  1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
hsted  above  under  FOR  FURTHER 
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i  OMnCT  and  flA  4lM  FAA 

Regional  AUywU  Divisian  tocatod  «lt: 
Federal  Aviation  Adauiuiiitwtiop. 
Airpa«<B  Divisiai,  ISDOO  Avnition  Mvd, 
Lawndftle,  CA  WZ61. 

In  adtlRioB,  mj  psrsoB  nny,  opon 
requectt,  inspect  ow  applicrtion,  notioe, 
and  otfaar  doouBMcfts  gennsne  to  the 
applxatiOTi  in  pcrsoD  «t  fte  Port  of 
OaklMd. 

Issaad  !■  H««v4honi«.  CaUtfeniia,  an 
Novemb«r24.t«»3. 
HcmMMCB  BuM* 

Westmm-^adipc  M^or,  Manager,  Airports 
Division. 
(FR  Ok.  «S-MS69  ROwl  12-W-9JC  «r45  an) 

BILUNQI 


Intent  To  Rule«n  A|:«>lioalion  To 
Impoee  and  ilselhe  flevenue  From  a 
PaaMf^ar  foBiWy  Cbarge  {PFC)  at 
RichnH>nd  Intamatlonal  Miport, 
Richmond,  VA 

AGBICT:  Fedeial  Aviation 
Administration  IFAA).  DOT. 
ACTION:  Notice  of  intent  k>  rule  on 
application. 

SUMMAfir:  The  FAA  proposes  to  rule  and 
invites  public  corament  on  the 
application  to  impose  and  use  the 
revenue  h-om  a  PFC  at  Richmond 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  H'itle 
IX  of  the  Omnibus  Budget 
Reconcihation  Art  of  I'ggo)  (Pub.  L. 
101-508?  and  part  1S«  of  the  Federal 
Aviation  Regulations  (14  CFR  part  151)). 

DATES:  Comments  mnst  be  received  on 
or  before  January  12, 1994. 
ADDRESSES:  Comments  on  tfats 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  foliowisg 
address:  WastuAgton  Airports  District 
Ofhce,  101  West  Broad  Street.  Suite  300. 
Falls  Church,  Vicginia  22046. 

In  additkML  one  copy  of  «ny 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  David  L. 
Bleckshear.  Executive  Director  of  the 
Capital  Region  Airport  CommissiDn.  at 
the  following  address:  Rictunond 
International  Aiiport,  Box  A-3, 
Richmond.  Virginia  2a23 1-5999. 

Air  caniers  and  fore^  «ir  caniera 
may  subniit  copies  of  writteo  comments 
previously  provided  to  the  Capital 
RegioB  Airport  ComBiissioa  under 
§158.23  of  part  158. 

FOR  RMTMER  mPOfHATION  COMTACT: 

Robert  Msodez,  Man«ger,  Wa^ington 
Airports  District  OfBce.  101.  West  Bitnd 
Street,  Suite  300,  Fails  Church,  Virginia 
22046.  Thm  application  may  be  re%aewed 
in  person  at  this  same  location. 


SUPPLEMENnUIV  IPOWMATMW.  The  FAA 
propoeet  to  rale  ead  iavjles  public 
comraont  on  the  appUcatioo  to  impose 
aad  ose  the  revanoe  from  a  PFC  at 
Richmond  latemtftional  Ahport  mder 
the  pi>^risioBs  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(Title  DC  of  the  Ommbus  Budget 
Reconciliation  Act  of  1990)  (Pvb.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  <14  CFR  part  158). 

On  October  27, 1993.  the  FAA 
determined  "diat  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  Capital  Region  Airport 
Commission  was  substantially  complete 
within  &B  requirements  of  §  158.25  oT 
part  158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  ao  later  than  February  3, 1994. 

The  following  is  a  bhef  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00 
Proposed  dHurge  effective  date:  April  1. 

1994 
Proposed  charge  expiration  date: 

January  1,2006 
Total  estimated  PFC  revenue: 

$32,435,337 
Brief  description  of  proposed  project(s): 
— ^Purchase  Snow  Ihspfacaoient 

Equipmoit 
— Ovaday  Rurway  16/34  and  ovenasis 
—Overlay  Taxiway  "R" 
— Constiuct  Service  Road 
— Conduct  Master  Plan  Study 
— P\irchase  ARFF  Vehide 
— Engineering  For  Cargo  Apron 

Expansion 
— Access  Control  System 
— Airfield  Guidance  signs 
—Wetland  Delineation 
—Expand  Terminal  Apron 
— Mid-field  Taxiway  &  North  Extension 

"L~ 
— Snow  Removal  Trucks 
— Rehabihtate  Taxiway  "A"  North 
—Construct  New  Partial  Parallel 

Taxiway  "A"  North 
—Rehabilitate  Taxiway  "F**  and  E)rtend 

"A"  To  Runway  2/20 
—Rehabihtate  Taxiway  "S" 
—Terminal  Area  Drainage 

Improvements 
— Airfield  Drainage  Improvements 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  On  demand 
Air  Taxi/commercial  operators  FAR  part 
135  operator. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  TOR  FURTtlER 
INFORMAHON  CONTACT  and  at  the  FAA 
regional  Airports  office  loc«A!ed  at: 
Fitigeraid  Federal  Building,  John  F. 
Kemnedy  International  Airpm^..  Jamaica. 
New  Yotk  11430. 


In  addition,  any  person  may.  upon 
request,  inspect  tiieoppticatian.  iK]Moe 
and  other  documents  germane  to  the 
application  m  person  at  Capital  Regicm 
Airport  Commission  Airport. 

Issued  te  New  York  City,  New  York,  on 
December  1 .  1993. 

LouisP.BeRoce, 

Manager.  Airports  Division.  Eastern  R^on. 
(FR  Doc.  93-30370  Filed  12-10-93;  8:4S  ami 
BiUJNG  CODE  4S10-13-M 


Research  and  Special  Programa 
Adminiatration 

[Docket  No.  PDA-tafR^ 

AppHcaflon  tn/  Ciwnieal  Waste 
TranaportiteH  Inatitatofora 
Preemption  Dalai ■liiaHon  aa  to  Maw 
York  Depaitmant  of  Emdronroeotal 
Conaervation  Requiremeota  on  the 
Tranafer  and  Storage  of  Hazardous 
Wastes  IncidaMtdl  to  Ttansportation 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 
ACTION:  Revision  and  Extension  of 
Period  for  Public  Conzment. 

SUMHARy:  RSPA  is  .granting  the  requests 
of  four  States  to  extend  the  comment 
period  to  allow  the  submission  of 
further  comments  and  information  on 
the  application  by  Ghemical  Waste 
Transportation  Institute  for  a 
determination  that  the  HMTA  preen^ts 
certain  requirements  of  the  New  York 
Department  of  Environmental 
Conservation  (NYDEC)  on  the  transfei 
and  storage  of  hazardous  wastes 
incidental  to  transportation.  The  period 
for  rebuttal  comments  is  also  extended 
to  permit  interested  parties  an 
opportunity  to  respond  to  all  comments 
submitted  during  the  extended  initial 
comment  period,  including  any  further 
submissions  by  these  four  States. 
DATES:  Further  comments  received  on  or 
before  January  21, 1994,  and  rebnttal 
comments  received  on  or  before  March 
7, 1994.  will  be  considered  before  an 
administrative  ruling  is  issued  by 
RSPA's  Associate  Administrator  for 
Hazardous  Materials  Safety.  Rebuttal 
comments  may  discuss  only  those 
issues  raised  by  comments  received 
diu-ing  the  initial  comment  period  and 
may  not  discuss  new  issues. 
ADDRESSES:  The  application  and  any 
comments  receiveid  may  be  reviewed  in 
the  Dockets  Unit,  Research  and  Special 
Programs  Administration,  room  8421. 
Nassif  Building,  400  Seventh  Street. 
SW..  Washington.  DC  2059(MJ001  {Tel. 
No.  202-366-4453).  Comments  and 
rebuttal  comments  on  the  application 
may  be  submitted  to  the  Dockets  Unit  at 
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the  above  address,  and  should  include 
the  Docket  Nimiber  (PDA-13fR)).  Three 
copies  of  each  should  be  submitted.  In 
addition,  a  copy  of  each  comment  and 
each  rebuttal  comment  must  also  be  sent 
to  (1)  Mr.  Stephen  C  Hansen.  Chairman, 
Chemical  Waste  Transp>ortation 
Institute,  1730  Rhode  Island  Avenue, 
NW.,  Suite  1000.  Washington.  DC 
20036,  and  (2)  Mr.  Thomas  C  Jorling. 
CommissioBer,  New  York  De|MrtmeDt  of 
Environmental  Conservation.  50  Wolf 
Road.  Albany,  NY  12233.  A  certification 
that  a  copy  has  been  sent  to  these 
pers(ms  must  also  be  included  with  the 
comment.  (The  following  format  is 
suggested:  "I  hereby  certify  that  copies 
of  this  comment  have  been  sent  to 
Messrs.  Hansen  and  Jorling  at  the 
addresses  specified  in  the  Federal 
Register.") 

FOR  njRTHER  INFORMATION  CONTACT: 
Frazer  C.  Hilder.  Office  of  the  Chief 
Counsel.  Research  and  Special  Programs 
Administration,  U.S.  Dep>artment  of 
Transportation.  Washington,  IX  20590- 
0001  (Tel.  No.  202-366-4400). 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  September  27, 1993,  CWTI 
applied  for  a  determination  that  the 
HMTA  preempts  certain  NYDEC 
requirements  in  Title  6  of  the  New  York 
Codes,  Rules  and  Regulations  (NYCRR). 
governing  the  transfer  and  storage  of 
hazardous  wastes  incidental  to 
transportation  (hereinafter  "NYDEC 
transfer  and  storage  requirements").  The 
text  of  CWTI's  application  was 
published  in  the  Federal  Register  on 
October  15, 1993.  and  interested  parties 
were  invited  to  submit  comments  by 
November  24, 1993.  and  rebuttal 
comments  by  January  14, 1994.  Public 
Notice  and  Invitation  to  Comment.  58 
FR  53614  (Oct.  15.  1993). 

In  its  comments  with  a  November  23, 
1993  letter.  NYDEC  has  stated  that 
CWTI's  application 

identifies  nine  specific  regulations  respecting 
hazardous  waste  management  wherein 
hazardous  wastes  are  currently  regulated 
more  stringently  by  New  York  State  that  at 
the  Federal  level.  Of  these  nine  regulations, 
all  but  one  is  proposed  to  be  eliminated  in 
draft  regulations  under  the  Part  370  series  of 
Title  6  of  the  New  York  Code  of  Rules  and 
Regulations  (NYCRR).  This  rulemaking  effort 
was  initiated  in  September  1992,  and  will 
likely  be  completed  near  the  end  of  1994. 

NYDEC  has  requested  permission  to  file 
a  copy  of  the  draft  regulations  "once 
such  draft  rules  are  filed  with  the 
Secretary  of  State,"  which  it  anticipates 
will  be  by  mid-January  1994  (the 
expiration  of  the  period  originally  set 
for  submission  of  rebuttal  comments). 


NYDEC  has  also  laqueeted  an 

opportimity  to  address  comments  to  the 
current  regulations  that  are  proposed  to 
be  eliminated,  if  DOT  intends  to  issue 
a  ruling  "on  the  entirety  of  CWTI's 
petition."  While  the  comments  of  two 
private  concerns  indicate  that  NYDEC 
may  not  be  enforcing  al)  of  the  current 
relations,  NYI£C  did  not  discuss  the 
manner  in  vt^cfa  the  oirrent  regulations 
are  presently  enforced  and  applied. 

In  addition.  NYDEC  has  contended 
that,  although  CWTI's  application  se^u 
a  determination  that  the  HMTA 
preempts  the  secondary  containment 
requirement  in  6  NYCRR  373-- 
l.l{d)(l)(xvMcMl).  CWTI  has  not 
challenged  a  similar  requirement  in  6 
NYCRR  373-l.l{d)(lMxv)(i).  NYDEC 
argued  that  CWTI  may  not  ''expand  the 
scope  of  (its)  petition"  and  is  "estopped 
from  challenging  the  secondary 
containment  requirement  found  in  373- 
l.lfd)(l)(xv){i)."  but  it  then  proceeded 
to  discuss  why  h  believed  that 
requirement  was  not  preempted  l^  the 
HMTA. 

Three  other  States  have  also 
expressed  a  desire  to  submit  additional 
comments  on  CWTI's  apphcation.  either 
explicitly  or  in  their  contention  that  the 
time  originally  allowed  for  comments 
was  inadequate.  In  a  brief  statement 
submitted  on  November  24. 1993.  the 
Massachusetts  Department  of 
Environmental  Protection  stated  that  it 
intends  "to  supplement  its  comments 
on  this  preemption  apphcation  shortly 
and  at  that  time  will  outline  further  its 
concerns  that  the  New  York  regulations 
are  not  an  obstacle  to  transportation  but 
actually  further  the  goals  of  HMTA." 

Maryland  and  Pennsylvania  have 
stated  that  their  comments,  under  cover 
of  a  November  23. 1993  letter,  are  "by 
no  means  comprehensive,  given  the 
short  time-frame  involved."  According 
to  these  States,  "DOT  apparently 
truncated  the  usual  45  day  comment 
period,"  by  providing  that  initial 
comments  were  due  on  the  day  before 
the  Thanksgiving  holiday,  rather  than 
the  Monday  after  the  Thanksgiving 
weekend.  These  two  States  also 
comment  that  they  "only  became  aware 
of  this  filing  on  November  15,"  a  full 
month  after  CWTTs  apphcation  was 
pubUshed  in  the  Federal  Register. 

n.  Extension  of  Comment  Periods 

The  initial  comment  period  is  hereby 
extended  until  January  21, 1994,  in 
order  to  provide  all  interested  parties, 
including  these  four  States,  ample 
opportunity  to  submit  comments  on  this 
matter.  This  period  of  more  than  three 
months  from  the  pubUcation  of  CWTI's 
apphcation  in  the  Federal  Register 
should  allow  all  parties  sufficient  time  . 


to  submit  any  comments  they  deem 
relevant  and  material  concerning  the 
NYDEC  transfer  «nd  storage 
requirenxents.  AD  parties  submitting 
comments  are  encouraged  to  fully 
develop  all  positions  and  arguments  in 
their  initial  comments,  so  that  new 
contentions  will  not  appear,  for  the  first 
time,  in  rebuttal  comments  or  in 
petitions  for  reconsideration. 

RSPA  grants  NYDEC's  request  to 
submit  a  copy  of  the  "draft  regulations"' 
which  are  intended  to  eliminate  many 
of  the  specific  requirements  which 
CWTTs  ^pUcation  asks  RSPA  to  find 
preempted  by  the  HMTA.  NYDEC  is 
also  invited  to  address,  In  further 
comments,  the  follovdng  matters: 

(1)  The  scope  and  history  of  all 
revisions  to  6  NYCRR  Parts  364,  370, 
372  and  373  proposed  since  "ftjhis 
rulemaking  effort  was  initiated  in 
September  of  1992,"  as  well  as  the 
status  of  such  revisions  as  of  the  date 
NYDEC  submits  further  comments  (in 
this  regard,  NYDEC  may  submit  with  its 
comments  copies  of  any  materials 
pubUshed  or  publicly  available  since 
September  1992  that  describe  or  explain 
the  proposed  revisions); 

(2j  Vvhether  any  regulations  proposed 
to  be  eUminated  are  presently  being 
enforced  or  will  be  enforced  during  the 
period  before  the  "draft  regulations" 
take  effect; 

(3)  The  present  effect  on  hazardous 
waste  transporters  of  the  regulations 
proposed  to  be  eliminated,  in  the 
context  that  these  regulations  are,  or  are 
not,  being  enforced;  and 

(4)  Whether  NYDEC  contends  it  will 
be  prejudiced  if  RSPA  considers 
whether  the  HMTA  preempts  the 
secondary  containment  requirement  in  6 
NYCRR  373-1. l(d)(l)(xv)(i). 

CWn  may  supplement  its  application 
to  discuss  the  differences,  if  any. 
between  the  secondary  containment 
requirement  in  6  NYCRR  373- 
l.l(d)(l)(xv)(c)(l)  and  that  in  6  NYCRR 
373-l.l(d)(l)(xv)(i).  and  whether  both 
of  these  provisions  are  challenged  in 
CWTI's  application. 

To  allow  interested  parties  an 
opportunity  to  respond  to  any  further 
comments  submitted,  the  period  for 
rebuttal  comments  is  hereby  extended 
until  March  7, 1994.  Rebuttal  comments 
may  discuss  only  those  issues  raised  by 
comments  received  during  the  Initial 
comment  period,  now  extended  until 
January  21, 1994,  and  may  not  discuss 
new  issues. 

All  comments  should  be  Umited  to 
the  issue  of  whether  the  NYDEC  transfer 
and  storage  requirements  are  preempted 
by  the  HMTA,  As  stated  in  the  October 
15, 1993  PubUc  Notice,  all  comments 
should: 
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(1)  Specifically  address  (a]  the 
preemption  criteria  ("substantively  the 
same,"  "dual  compliance,"  and 
"obstacle")  described  in  Part  I  of  the 
October  15. 1993  Public  Notice,  and  (b) 
whether  the  NYDEC  transfer  and  storage 
requirements  are  "otherwise  authorized 
by  Federal  law"; 

(2)  Set  forth  in  detail  the  manner  in 
which  the  NYDEC  transfer  and  storage 
requirements  are  applied  and  enforced; 
and 

(3)  Discuss  the  definitions  of  "Storage 
Incidental  to  Transport"  and  "Transfer 
Incidental  to  Transport"  in  6  NYCRR 
364.1(c),  including  whether  these 
definitions  impose  requirements  on 
transporters  of  hazardous  waste  in  New 
York  and  whether  these  definitions 
apply  to  the  NYDEC  transfer  and  storage 
requirements  in  6  NYCRR  Parts  372  and 
373.  Persons  intending  to  comment 
should  review  the  standards  and 
procedures  governing  RSPA's 
consideration  of  applications  for 
preemption  determinations,  set  forth  at 
49  CFR  107.201-107.211. 

Issued  in  Washington,  DC,  on  December  6, 
199i. 

AUn  I.  Roberto, 

Associate  Administrator  for  Hazardous 

Materials  Safety. 

(FR  Doc.  93-30303  Filed  12-10-93;  8:45  am) 

BILUNG  COOe  4«1»-W-P 


DEPARTMEffT  OF  THE  TREASURY 

Public  Information  Collection 
Requirementa  SutMnlttad  to  0MB  for 
Revtaw 

December  3, 1993. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this  , 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex. 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 
SPECIAL  REQUEST:  The  information  being 
requested  on  the  form  described  below 
was  developed  to  implement  President 
Clinton's  memorandum  of  August  11, 
1993  addressed  to  the  Secretary  of  the 
Treasury.  In  particular,  the  form  will 
implement  objectives  that  are  stated  in 
the  memorandum.  The  form  is  being 
submitted  in  draft  because  it  is  in  the 
process  of  final  composition.  Therefore, 
the  Department  of  the  Treasury,  on 
behalf  of  the  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  is  requesting 
Office  of  Management  and  Budget 
(OMB)  review  and  approval  by 
December  23, 1993.  All  comments  must 
be  received  by  close  of  business 
December  16, 1993. 


Bureau  of  Alcohol,  Tobacco  and 
Firearms 

OMB  Number:  New 

Fonn  Numbers:  ATF  F  5300.34 

Type^iieview;  New  collection 

Title:  Questionnaire  for  Responsible 
Persons 

Description:  This  form  is  used  by  the 
public  when  applying  for  a  Federal 
firearms  license  as  a  dealer,  importer 
or  manufacturer.  The  information 
requested  on  the  form  establishes 
eligibility  for  the  license.  It  is  also 
used  when  responsible  persons  are 
added  to  an  existing  license.. 

Respondents:  Individuals  or 
households,  businesses  or  other  for- 
profit,  small  businesses  or 
organizations 

Estimated  Number  of  Respondents 
30,000 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes 

Frequency  of  Response:  On  occasion 

Estimated  Total  Reporting  Burden: 
15,000  hours 

Clearance  Officer:  Robert  N.  Hogarth 
(202)  927-8930,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  room  3200, 
650  Massachusetts  Avenue,  NW., 
Washington,  DC  20226. 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer 

BHUng  Cod*  4*30-01-^ 
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D^ARjyENT  OF  THE  TREASURY 
■URCAU  Of  AIXOHOi.  TOBACCO  AND  FME  ARMS 

QUESTIONNAIRE  FOR  RESPONSIBLE  PERSONS 

(ComplliiwTriplicrt*) 


t.  NAME(  )(LM*ttnt,mkUt) 


2.  SOCIAL  SECURITY  NUMBER  (  ) 


a.  BIRTHPLACE  (  )  (CHr* 


4.  DATE0FB1RTH(  ) 


S.  ALIASES  (  ) 


le.  TELB>HONE  NUMBER  (  ) 


7.  PRESENT  ADDRESS  (  )  (No^  itmtH,  dtf.  SMV  A  Zp  Cod») 


8.  DESCRIPTION 


^ 


HEiOHT 


VVEIGHT 


HAIR  COLOR 


EYE  COLOR 


8.  RACE 


D 


D 


BLACK  |— I   AMCmCAmWOtAWOW 

>— I  ALASKANNAnVE 


WftflTE  r-,  ASUMOA 

I— I   RAOFIC  ISLANDER 


to.  AtX  DRIVERS  LICENSE  NUMBERS 


11.  REStPENCES  DURING  PASTTEN YEARS  (In oolumn, (b) md (e) •nl0rlh0 month mnd ymr of  m*,d»nc»  ) 

—— — — •, — 


ADDRESS  (t^tmbti,  ttnmt.  o^  StM^  ZffCo<i») 


W 


12.  ARE  YOU  A  CITIZEN  OF  THE  UNITED  STATES         YES  NO 

. D     D 

IF  YOU  ARE  A  NATURAUZED  CfTBEN.  SPECIFY  DATE  AND  PLACE  OF 
NATURALIZATION. 


FROM 

(b) 


TO 

(e) 


IF  YOU  ARE  NOT  A  CITIZEN  OF  THE  UNITED  STATES.  SPECIFY  THE  DATE 
AND  PLACE  YOU  BITEREOTHE  UNITED  STATES  AND  YOUR  IMMIGRA- 
TION STATUS  ON  THAT  DATE. 


13.  CONVICTIONS  (ltpanton»dtoraeonv>elion.milt  ')mt'incokimn(»)mtdaaact>aoopyolth0paidon.) 


SPECIFIC  CRIME 
<») 


14.  OTHERARRESTS 


NAME  AND  LOCAHON  OF  COURT 
(b) 


SENTENCE 
RECEIVED 


CONVICTION 

DATE 

(d) 


PARDONED 
(•) 


CHARGE 


DATE  AND  PLACE  OF  ARREST 


DISPOSITION 
tc) 


IS.  PROBATION  OFFICERS  NAME.  ADDRESS  AND  TELEPHONE  NO,        l16.  PAROLE  OFFICERS  NAME.  ADDRESS  AND  TELEPHONE  NO 


ATF^530a34(     ) 
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17.  APPUCANTOATA  (MquMliommimlbmmnmmmdbra 

•YES- 

Of 'NO'.) 

(a)  ARE  YOU  A  FUOmVEFnOM  JUSTICE? 

YES 

NO 

(g)  HAVE  YOU  EVER  BEEN  ADJUDGED  BY  A  COURT  OF 
BEING  MENTALLY  INCOMPETENT? 

YESi  NO 

(b)  ARE  YOU  AN  UNLAWFUL  USER  Of  0«  ADOPTED  TO 
IIIARUUANA.ANYDEPRESSANTORSTnylULAnNG 
Onua  OR  ANY  NARCOTIC  0RUG7 

<h)  ARE  YOU  NOW  ON  PROBATION  OR  PAROLE? 

(i)    HAVE  YOU  EVER  BEEN  DISCHARGED  FROM  THE 
ARMED  FORCES  UNDER  DISHONORABLE 
CONDITIONS? 

(c)  HAVE  YOU  EVER  RENOUNCED  YOUR  UNITEO 

STATES  CmZENSHIP? 

(k)  ARE  YOU  NOW  UNDER  INDICTMENT  OR  INFORMATION          yES     NO 

(d)  ARE  YOU  AN  ALIEN  ILLEGAaY  IN  THE  UNITED 
STATES? 

IN  AN  Y  COURT  FOR  A  CRIME  PUNISHABLE  BY  IMPRISON        __     __ 
MENT  FOR  ATERM  EXCEEDING  ONE  YEAR?  (WYES'             \\     [_J 
show  data,  court,  ehMigos  and  cumm  status.) 

(•)  HAVE  YOU  EVER  BEE  N  ADJUDICATED  AS  A 
MENTAL  OEFECmVE? 

(f)   HAVE  VOU  EVER  BEEN  COMMITTED  TO  A  MENTAL 
MSTTTUTION? 

■ 

18.  HAVE  YOU  EVER  APPUED  FOR  A  FEDERAL  FIREARM           YES     NO 
\JC£HS£7  (KyES'ihowdat».  mid  wUh  whom  li»d)                r-.     r- , 

PHOTOGRAPH 
AHix  2'  X  2'  photograph  h«ra 

1  Photo  must  have  bMn  taken  wittwn  last 
SIX  months. 

2  Photo  must  show  a  M  front  viaw of  ttw 
applicant  with  bars  haad. 

(i)    HAVE  YOU  SERVED  ONACnVE  DUTY  IN  THE  ARMED           YES     NO 
FORCES?  (It  "YES"  ch»ck  Branch  mid  compl»t»toaomng.)        _. 

-  □    ARMY     □    NAVY     Q    MARINES     Q     COASTGUARD 

SERVICE  SERIAL  NUMBER 

DATE  ENTERED  ACTIVE  DUTY 

3.  Thackstancafromtttatopoflhahaadtolha 
pomt  of  tha  chm  IS  to  ba  approxRTtataly 
1-Minchas. 

KIND  OF  DISCHARGE 

DATE  OF  DISCHARGE 

21.  COMPLETE  THIS  ITEM  ONLY  IF  APPLICANT  WAS  EVER  ISSUED  A  FEDERAL  FIREARM  LICENSE 


BUSINESS  NAME  AND  ADDRESS  (UCENSE/PERMIT  ISSUED  UNDER) 


THE  BUSINESS  IS  ^Chadcona; 
Q  INDIVIDUAaY  OWNED 


UCENSE  NUMBER 


EXPIRATION  DATE  OF 
LATEST  UCENSE 


Q   A  PARTNERSHIP 


Q    A  CORPORATION  Q  OTHER  (Spaaly) 


UNDER  PENALTIES  IMPOSED  BY  18  U.S.C.  924. 1  DECLARE  THAT  I  HAVE  EXAMINED  THE  ENTRIES  IN  THIS  APPUCATION  AND.  TO  THE  BEST  OF  MY 
KNOWLEDGE  AND  BEUEF,  TWEY  ARE  TRUE.  CORRECT  AND  COMPLETE. 


19.  SIGNATURE  Of  APPLICANT 


20.  DATE 


NOTE;  A  COMPLETED  FD  258  (ONGERPRINT  IDENTIFICATION  CARD)  MUST  ACCOMPANY  THIS  APPUCATK)N 

MAILAPPUCAT10NFORMTO:    BUREAU  OFAL^»HOL.  TOBACCO  AND  FIREARMS 

P.O.  BOX  84521 9 
DALLAS,  TX7S284-S219 


ATFF  5300.34  (     ) 
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INSTRUCTION  SHEET  FOR  QUESTIONNAIRE  FOR  RESPONSIBLE  PERSONS 


ThisloimimtstacoofnaanyalMbmissMntolanApplicalionForLicansa,  Und»rlSU.S.C.  Chaplar44.  Fk*amia.ATFF7(S310.12).  M must ba «Mcul»d by 
al*MOorMibiaparaen«aad*Cnadinitom2o(ttWMinstiucbons.  This  lonnwil  also  bausad  to  laport  any  changamrMponaifatapafaonaeecumngdunng 
tta  laim  ci  a  FadMal  ttaamts  koanM.  ILinmt  b«  nolad  that  a  aaw  aol*  propnaKx  muat  fila  an  ATF  F  7  and  cafmel  ba  injaaaij  in  hminaaa  aalil  tia 
tiai 


2    IN  ADOmON  TO  A  SOLE  PROPRIETOR.  A  RESPONSIBLE  PERSON  IS: 

a.  lnttwcaaaofaooiporatkxi.paf«Mnhip.orassociatky\.anyindnAdualposMtsng.dradlyorin<fractly.thapowartotf 
managamant.  poliaas.  and  prac&cas  of  ITm  corporation,  partnarship.  or  assoaalx>r\.  nsolar  as  thay  panam  to  firaarms  ^nd. 

b.  In  tia  caaa  of  a  cofporallon.  assodafeon.  or  simlar  oiganization,  any  pareon  ownng  tan  parcant  or  mora  of  tha  outstanding  sharas  ct  tlodt  issuad  by  tia 
appicant  and.  Il>a  offioars  artd  (iractors  Vtaraof. 


3.  HaddtionalspacaisnaadadloraspondloanyquaslionorraquastforinfoiTnation.usaasaparatathaatmatungsuf«ttialyounumbart>aquastionerrt^ 
which  you  ara  (•spondvfg. 

4.  Ham  1 7:  Giva  full  details  on  aaparalashaat  lor  all 'yas'answars  to  thasaquastions. 

PRIVACY  ACT  INFORMATION 

1 

|ThafoUowing  jnfomtabon  is  providad  pursuant  to  Sacton  3  of  ttia  Pnvacy  Act  of  1974(5  U.S.C  §5S2a(a)(3)): 

11.    AUTHORITY  SoliatabonolSM»>fofmaliontsauthoraadpufsu«fttoieU.S.C.§923(a)ofthaGunContn)IActaf1968.  Diaciosufaof ttii*ink>m»tonis 
mandatory,  if  fta  applicant  nMshas  to  obtain  a  Fadaral  firaarms  bcansa. 

1 2     PURPOSE:  To  datarmina  tf^  eligibility  of  Iha  applicant  to  obtain  a  firearms  kcansa.  lo  detarmina  ttta  ownership  ol  the  busvvass.  tm  type  of  biaarms  or 
j       ammunition  to  be  dealt  in.  tie  business  hours,  the  business  history  and  tm  idanbiy  ol  tha  rasponirtila  parson  n  tf>a  busmass 

3.  ROUTINE  USES:  Tha  information  wdlba  used  bv  ATF  to  make  datarmmationaaal  forth  m  paragraph  2  In'addrtion,  mtomtabon  may  be  (ksdosad  to  other 
Fadaral.  Stale,  foreign  ar>d  local  law  enlorcement  and  regulatory  agency  perconnel  to  verify  inloimaDon  on  the  applKabon  and  to  aKl  m  tie  perlonrwice  of 
ttair  dutiaa  with  respect  to  the  enforcement  and  regulation  of  firaarms  and/or  ammunition  where  such  disclosure  is  not  prohAMlad  by  law.  Tha  mfoimatKm 
may  fcjf1harbad*cfc>Md  to  tha  JusftcaOepartrrwit  If  It  appears  Ihat  the  furntthingol  falsa  information  riMy  constitute  a  vKilaiian  of  Finely.  tt«a 
JnkMinalion  may  ba  dtsdoaad  to  members  ol  the  public  in  oiderto  vanly  the  niormaton  on  the  application  wtien  such  (isctosura  is  rtot  pit>hibited  by  law. 

4.  EFFECTS  OF  NOT  SUPPLYING  INFORMATION  REQUESTED:  FaHura  to  supply  complete  mlormalMn  wnll  delay  procassmg  and  may  rasuli  n  denai  of 
tiaapplicalmn. 

Tha  folk)«wng  information  is  piovidad  pursuant  to  Section  7(b)  of  Iha  Piivacy  Act  of  1974: 

Oiadosure  of  tie  indvidual's  social  sacunty  number  is  voluntary.  Under  1 8  U.S.C.  §923(a).  ATF  has  Vie  authonty  to  solicit  this  mtormation  Tha  number  may  be 
ba  used  to  vanfy  tha  ndivKJual's  identity. 

PAPERWORK  REDUCTION  ACT  NOTICE 

This  request  is  naocoidanca  with  the  Papenwon(ReducbonAct  of  1980.  Tha  information  collaction  is  used  to  dalermna  tha  aligibdily  of  tha  apphcwit  to  engage 
in  certain  operations,  to  datermme  tocation  and  extent  of  operations,  and  to  determine  whether  »ie  operations  will  be  n  conformity  wMh  Fadaral  taiws  and 
ragulabons.  ThamlormationraquasladisraquiredtoobtainorrataminabanafitandisrTMrxlaiory  by  statute  (16  US.C  923). 

Tha  astimatad  average  burden  associated  with  this  collection  is  30  minutas  par  laspondont  or  reoordkeeper.  dapanding  on  mdnndual  drcumstances.  Comments 
eonoaming  tha  accuracy  of  this  burden  estimata  and  suggestons  for  raducing  Ms  burden  should  be  (irectad  to  Reports  Martagemanl  Offioer.  (ntormaeon 
Programs  Branch.  Room  3450.  Bureau  olAk»hol.  1<>baoco  and  Firaanna.  650  MasaachuaaluAvanua.  NW.  VVashington  O.C.  20226.  or  tie  Offica  of  Manage- 
meni  and  Budget.  Papaniroik  Reducton  Praiect  (1 51 2<X)42),  Mbshington.  DC.  20503 


NAME  OF  APPUCANT  ^kickida  teat  fnt,  andnuM^  imim  and  all  ^mm»  usad) 


DATE  OF  BIRTH 


PRESENT  ADDRESS  (Numtm,  stmal.  aty.  StalaandZp  Code) 


TELEPHONE  NUMBER 
(Indudaaraaeoda) 


I  This  ralaasa  «4Mn  praaantad  by  a  duly  authorized  reprasarttabva  of  the  Oapailmant  of  Via  Traasury,  wiV  cortstrtuta  my  concarH  and  authonty  to  axarnvte  and 

'  obtain  oopiaa  and  abstracts  of  records  and  to  recame  statements  and  information  lagaittng  my  ttackground.  Spaafically.  I  heret>y  authorized  Vie  reiaasa  et  ffM 

i  Mowing  data  or  racords  to  Iha  Department  of  (he  Treasury  (6ATF): 

I 

'  EMPLOYMENT  INFORMATION.  MILITARY  INFORMATION/RECORDS.  MEDICAL  INFORMATION/RECORDS  POLICE  AND  CRIMINAL  RECORDS 


SIGNATURE  OF  APPLICANT 


DATE 


ATfF5300.34(     ) 
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HLUNQ  coot  4«ie-91-C 


Public  I 

ReqiriremenU  Submitted  to  0MB  for 

Review 

December  3. 1993. 

The  Department  of  Treasmy  has 
submitted  the  £oUowing  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwoik  Reduction  Act  of  19tW, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasxiry  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Tieafiuiy  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington.  DC  20220. 

U.S.  Cnstome  Sendee 

OMB  Number  lSIS-0093 
Fopn  NundyerdP  StX) 
Type  ofRomemr  ExtoBskm 
Title:  Bonded  Warehouse  Proprietor's 
Submission 

Description:  CF  300  is  pxepaied  by 
bonded  warehouse  proprietor's  and 
submitted  to  the  Customs  Service 
annually.  The  doomient  reflects  all 
bonded  merchandise  entering, 
released  and  ir^anipitlatari  This 
includes  beginning  and  ending 
inventories 

Respondents:  Bttstnesses  or  other  fer- 
profit 

Estimated  Number  of  Respondents/ 
Recui  liieejMiA.  1,403 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Frequency  of  Response:  Annually 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  185,757  hours 

Clearance  Officer:  Ralph  Meyer  (202) 
927-1552,  U.S.  Customs  Service, 
Paperwodt  Management  Branch,  room 
6316. 1301  Constitution  Avenue. 
NW.,  Washington,  DC  20229 

OMB  Aevieiver.-  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building,  Washington.  DC 
2050S 

Lois  K.  Holland. 

Departmental  Reports  Management  Officer. 

(FR  Doc.  93-30183  Piled  12-10-93;  8:45  am] 

BtUJNO  COM!  4«10-0>-P 


Public  Monntflon  CollMillon 
naqiAremants  Si^bnittted  to  OMB  for 
Revl*w 

Docenib«r3. 1993. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  Teqairement(s)  to 
OMB  for  review  and  clearance  imder  the 
Papefwork  RaductioQ  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
sabmission(s)  niey  be  obtained  by 
calling  the  "Treasury  Bureau  Clearance 
Officer  listed.  CoflMBMBtc  regarding  this 
information  collection  shoiUd  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Peaesylvania  Avanua.  NW.. 
Washington.  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0916 
Begtilation  JD  Numbers:  EE-63-A4 

TEMP  and  EE-96-85  NPRM 
Type  a^HewewT  Cxtomiwi 
Trtfe:  Effective  Dates  end  Other  bsties 
Arising  Under  the  Employee  Benefit 
Provisions  of  the  Tax  Uatacm  Act  of 
1984 
Description:  These  tefupotary 
regulations  provide  rules  relating  to 
e&ctive  dates  and  other  issues  arising 
under  sections  91,  223  and  511-561  of 
the  Tax  Reicvra  Act  of  1984 
Respondents:  Individual  or  households, 
farms,  businesses  or  other  for-profit, 
non-profit  institutions 
Estiamted  Number  of  Bespoadents: 

12,880 
Estimated  Burden  Hours  Per 

fiffpnnri^nt-  3  houis,  27  minutes 
Frequeacy  ofBespeaae:  Oa  occasion 
Estimated  Tafkd  Reporting  Bmden: 

6,500  hours 
Qearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Rerenue  Service, 
room  5571, 1111  Constitution 
Avenue.  NW.,  Washington,  DC  20224 
OAfB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building.  Washington,  DC 
20503 
LokK.IIalUDd. 

DepartmeKHo  fleporti  Menagement  Officer. 
(FR  Doa  93-30184  Filed  12-10-93;  8:45  am] 


OMB  for  review  and  cleaimice  under  the 
Papei-woA  Reduction  Act  of  1980, 
Public  Law  96-511.  Conies  of  the 
submissiooU)  maybe  ootained  by 
ceiiii^  tfae  Tmeemiy  Bumau  Clearance 
Officer  listed.  CcwuneHts  vegnding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Traesury  Department 
Oeeraace  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW.. 
Washington,  DC  20220. 

Bureau  of  Akohol.  Tobacce  and 
Firearms 

OMB  Number  1512-0206 

Form  Numbers:  ATF  REC  5110/08  and 

ATF  F  5110.41 
Type  of  Review:  Extension 
Title:  Application,  Miscellaneous 
RaqaratB  and  Notices  for  Distilled 
Spirits  Hants 
Description:  The  information  provided 
by  flpp^«''»'t*«  assists  ATF  in 
determining  eligibility  and  providing 
for  registration.  These  ebgibility 
requirements  are  for  persons  who 
wish  to  yyt<>KHc>i  diatiltod  spirits 
plants  operations.  However,  both 
statutes  and  regulations  allow  for 
variances  from  the  regulations  and 
this  information  provides  data  to 
pecsait  a  variance 
Respondents:  Businesses  or  other  for- 
profit,  small  btisinesses  or 
organizations 
Estimated  Number  of  Respondents:  291 
Estimated  Burden  Hours  Per 

Respondemt  2  hoars 
Frequency  of  Response:  On  occasion 
Estimated  Total  Reporting  Burden: 

1,596  hours 
Clearance  Officer:  Robert  N.  Hogarth 
(202)  927-8930.  Bureau  of  Alcohol, 
Tobactro  and  Ftrearms,  room  3200, 
650  Massachusetts  Avenue,  NW.. 
Warrington.  DC  20226 
OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880.  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC 
20503 
Lois  K.  Holland. 

rVtpnrfmfnfpf  Beports  Maaagemeat  (^ficer. 
{FR  Doc  t3-«n«S  FOod  12-10-93;  6A5  ami 
■auNQ  CODE  «ie-si-r 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

December  3, 1993. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 


Public  Information  Collection 
Requirements  SubmHtsd  to  OMB  for 
Review. 

December  3, 1993. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
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Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasxiry,  Room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue.  NW.. 
Washington,  DC  20220. 

Comptroller  of  the  Currency 

OMB  Number:  1557-0184 

Form  Number:  MSD,  MSD-W.  MSD-4. 
MSD-5,  G-FIN,  G-FIN-W.  G-FIN-4, 
andG-FIN-5 

Type  of  Review:  Revision 

Title:  (MA) — Municipal  and 
Government  Securities  Broker/Dealer 
Registration  and  Withdrawal 

Description:  The  Government  Securities 
Act  of  1986  requires  all  financial 
institutions  that  act  as  government 
securities  brokers  and  dealers  to 
notify  designated  Federal  regulatory 
agencies  of  their  broker/dealer 
activities,  unless  exempted  bom  the 
notice  reqmrements  by  Treasury 
Department  regulations.  These  forms 
are  developed  to  meet  the 
requirements  of  the  act 

Respondents:  Businesses  or  other  for- 
profit 

Estimated  Number  of  Respondents:  150 

Estimated  Burden  Hours  Per 
Respondent:  48  minutes 

Frequency  of  Response:  On  occasion 

Estimated  Total  Recordkeeping  Burden: 
6,247  hours 

Clearance  Officer:  John  Ference  (202) 
874-4697,  Comptroller  of  the 
Currency,  250  E  Street.  SW., 
Washington,  DC  20219 

OMB  Reviewer:  Gary  Waxman  (202) 
395-7340.  Office  of  Management  and 
Budget,  room  3208.  New  Executive 
Office  Building,  Washington,  DC 
20503 

Lois  K.  Holland. 

Departmental  Reports  Management  Officer. 

(FR  Doc.  93-30186  Filed  12-10-83;  8:45  am] 

BILUNQ  COOE  4ttO-33-P 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review. 

December  3, 1993. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  imder  the 
Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission(s]  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 


information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  room  3171  Treasury  Annex. 
1500  Pennsylvania  Avenue,  NW.. 
Washington,  DC  20220. 

Bnreaa  of  the  Public  Debt 

OMB  Number:  1535-0052 

Form  Number:  PD  F  101 1 

Type  o/i?ev7ew:  Extension 

Title:  Resolution  Authorizing  (1) 
Disposition  of  Securities  Held  by 
Organization,  and  (2)  Execution  and 
Delivery  of  Bonds  Indemnity 

Description:  PD  F  1011  is  used  by  an 
organization  to  dispose  of  registered 
United  States  security  and/or  execute 
bonds  of  indemnity 

Respondents:  Individuals  or 
households,  businesses  or  other  for- 
profit,  non-profit  institutions 

Estimated  Number  of  Respondents:  485 

Estimated  Burden  Hours  Per  Response: 
30  minutes 

Frequency  of  Response:  On  occasion 

Estimated  Total  Reporting  Burden:  243 
hours 

Clearance  Officer:  Vicki  S.  Ott  (304) 
420-6553.  Bureau  of  the  Public  Debt, 
200  Third  Street.  Parkersburg.  West 
VA  26106-1328 

OMB  i?evjewer-  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3001,  New  Executive 
Office  Building,  Washington,  DC 
20503 

Lois  K.  HoUand. 

Departmental  Reports  Management  Officer. 

[FR  Doc.  93-30187  Filed  12-10-93;  8:45  am) 

MUJNO  CODE  4t10-40-F 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

December  1, 1993. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

OMB  Number:  1512-0192 


Form  Numbers:  ATF  REC  5110/02  and 
ATFF5110.il 

Type  ofReview^Extension 

Title:  Distilled  Spirits  Plants 
Warehoiising  Records  and  Reports 

Description:  The  information  collected 
is  used  to  account  for  proprietor's  tax 
liability,  adequacy  of  bond  coverage 
and  protection  of  the  revenue.  The 
information  also  provides  data  to 
analyze  trends  audit  plant  operations, 
monitor  industry  activities  and 
compliance  to  provide  for  efficient 
allocation  of  field  personnel  plus 
provide  for  economic  analysis 

Respondents:  Businesses  or  other  for- 
profit,  small  businesses  or 
organizations 

Estimated  Number  of  Respondents/ 
Recordkeepers:  236 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  2  hours 

Frequency  of  Response:  Monthly 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  5,664  hours 

OMB  Number:  1512-0205 

Form  Numbers:  ATF  REC  5110/01  and 
ATF  F  5110.40 

Type  of  Review:  Extension 

Title:  Distilled  Spirits  Records  (ATF 
REC  5110/01)  Monthly  Report  of 
Production  Operations  (ATF  F 
5110.40) 

Description:  The  information  collected 
is  used  to  account  for  proprietor's  tax 
liability,  adequacy  of  bond  coverage 
and  protection  of  the  revenue.  The 
information  also  provides  data  to 
analyze  trends  in  the  industry,  and 
plan  efficient  allocation  of  field 
resources,  audit  plant  operations  ard 
compilation  of  statistics  for 
government  economic  analysis 

Respondents:  Businesses  or  other  for- 
profit 

Estimated  Number  of  Respondents:  143 

Estimated  Burden  Hours  Per 
Respondent:  2  hours 

Frequency  of  Response:  Monthly 

Estimated  Total  Reporting  Burden: 
3,432  hours 

OMB  Number:  1512-0341 

Form  Numbers:  ATF  REC  5150/8 

Type  of  Review:  Extension 

Title:  Stills — ^Notices,  Registration  and 
Records 

Description:  The  information  collection 
requirement  is  used  to  account  for 
and  regulate  the  distillation  of  spirits. 
As  there  could  be  a  substantial  tax 
revenue  loss  that  would  be  incurred 
through  the  illegal  distillation  of 
spirits,  the  data  collected  identifies 
the  manufacturers,  vendors,  and  users 
of  spirits  as- well  as  providing  an 
accounting  of  skills  and  other 
apparatus  *^ 

Respondents:  Businesses  or  other  for- 
profit,  small  businesses  or 
organizations 


S5234 
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Estimated  fftuiibcT  o/  iteipon  dents/ 

Recordkeepers:  10 
Estimated  Bunkn  /fours  Per 

Respondeitt/Hecordkeeper:  30 

miniitM  ^' 

Frequency  of  Response:  On  occasion 
Estimated  Total  Reporting/ 

Recordkeeping  Burden:  21  hoars 

0MB  Number:  1512-0461 

Fonn  Numbers:  ATF  REC  5110/11 

Type  of  Review:  Extension 

Title:  Marks  and  Labels  on  Containers  of 
Distilled  Spirits 

Description:  The  maridng,  branding  and 
labeling  of  containers  of  spirits  by 
distilled  spirits  plants  provide  the 
data  to  identify,  trace,  and  quantify 
the  spirits 
•  Respondents:  Bxisinesses  or  other  for- 
profit,  small  businesses  or 
organizations 

Estimated  Nuaher  (^  Bespondeats:  274 

Estimated  Burdea  Houn  Per 
Respondent:  1  hour 

Frequency  of  Response:  Other  (no 
recordkeeping  or  reporting) 

Estimated  Toted  Reporting  Burden:  274 
hours 

Clearance  Officer.  Robert  N.  Hogarth 
(202)  927-8930,  BufBam  of  Alcohol, 
Tobacco  and  Firearms,  room  32001. 
650  Massachusetts  Avenue,  NW^ 
Wasfai^Q&.  DC  20226 

Ca4B  fkmewer.  Mik)  Sundachauf  (202) 
395-6680.  Office  of  Managemeot  and 
Budget,  room  3001,  New  Executive 
Office  Building.  Waabiagton.  DC 
20503 


LoiaK.! 

DejMU  (jjRiitat/  Alports  Monagt  ment  Offkxr. 

[FR  Doc.  93-30188  nied  12-10-93;  8:45  am] 

MLUNQ  COOC  4nO-41-» 


PuiHic  InfomflHon  CcNiecUon 
Requirement*  Submitted  to  OMB  for 
Review 

Decendwr  1,1993. 

The  Department  of  Treasury  has 
submitted  the  following  pubbc 
information  collection  requiTement(B)  to 
OMB  for  review  and  clearance  wider  the 
Paperwork  Red*jction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  hsted.  Comments  regarding  this 
informatian  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  die 
Treasury,  room  3171  Treasury  Aimex, 
1500  Pennsylvania  Avenue,  NW.. 
Washington,  DC  20220. 

Internal  RevMiae  Senke 

OMB  Number  1545-0941 
Form  Number  IRS  Form  8306 


Type  of  He  Wew:  EjAensiaa 

TiUe:  Repoit  of  e  Sale  «r  Gnchanga  ef 
Certain  ISitneidiip  Istei'ests 

Descr^troa:  ftna  t308  is  an 
infometioR  Mturn  diat  givet  the  IRS 
the  names  of  the  paitiee  involvad  in 
a  section  751(a)  eNcbaage  of  a 
partnership  iuteiesL  It  is  aise  used  by 
the  partnership  as  a  statement  to  the 
transferor  or  transfaree.  h  alerts  the 
transfiaror  that  a  portion  of  die  gain  on 
the  sale  of  a  partnership  interest  may 
be  onfinaiy  income 

Respondents:  Indrvidnal  or  households, 
farms,  businesses  or  other  for-profit, 
small  businesses  or  organizations 

Estimated  Nnmber  of  Respondents/ 
Recordkeeping:  200,000 

Estimated  Bmden  Hours  Per 
Respondent/Recordkeeper: 
Recordlceeping — 2  his.,  9  min 
Learning  anout  the  law  of  the  form — 

2  hrs..  41  min 
Preparing  and  sending  the  form  to  die 
IRS — 2  hrs.,  50  min 

Frequency  of  Response:  On  occasion 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  l,534,0t)0 
hours 

Clearance  Officer  Gsrridc  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
room  5571. 1111  Constitntian 
Avenue,  NW.,  Washington.  DC  20224 

(MB  Reviewer  Milo  Sundeihauf  (202) 
395-6880.  Office  of  Management  and 
Budget,  room  3001,  New  Executrve 
Office  Building,  Washington,  DC 
20503 

Lois  K.  Holland. 

DepartmentaJ  fiepoits  Management  Officer. 

(FR  Doc  93-30189  Ffled  12-10-93;  8:45  ami 

BHXMQ  COOe  MM-OI-* 


Public  Informatton  Coltectfon 
Raqufrements  SulimWed  to  OMB  for 
Review 

December  7, 1993. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirementCs)  to 
CMB  for  review  and  deaiance  unde^  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission's)  may  be  mitained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  hsted.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  Usted 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  room  3171  Treasury  Aimex. 
1500  Pennsylvania  Avenue,  NW.. 
Washington,  DC  20220. 

Office  aTTIuifk  Supervision 

OMB  Number  1550-0030 
Form  NumberXyrS  Form  1344 


Type  of  Heview:  EjCtension 

Title:  ApplicatieiB  for  Isseaaoe  of 
STAormneted  Debt  Securities 

Description:  Ihe  information  provided 
by  OTS  Form  No.  1344  is  evahiated 
by  Urn  OTS  to  detenmne  the  issuance 
of  subord&sated  debt  securities  or 
mandatorfly  redeemable  preferred 
stod  compMes  with  apphcabla  state 
and  Pedeiel  laws,  OTS  regulations 
and  policies,  and  will  not  have  an 
adverse  efbct  on  the  institution. 

Respondents:  Businesses  or  other  for- 
proEt 

Estimated  Number  of  Respondents:  20 
'  Estimated  Burden  Hours  Per 
Respondent:  60  hours 

Frequency  of  Response:  Other 
(Submitted  each  time  association 
applies  to  issue  subordinated  debt 
securities  or  mandatorify  redeemable 
preferred  stock.) 

Estimated  Total  Reporting  Burden: 
1,200  hours 

OMB  Nuatber  1550-0037 

Form  Number:  OTS  Form  1240 

Type  of  Review:  Extension 

Title:  Trust  Powers  Application 

Description:  Section  550  of  the  OIEce  of 
the  Thrift  Supervision  ("OTS") 
regulations  requires  a  Federal  savings 
association,  as  defined  in  Section 
1464  of  the  Home  Ovraers  Loan  Act, 
that  desires  to  exercise  fiduciary 
powers,  either  as  a  trust  d^artmeut 
or  through  an  afELMate.  to  file  an 
aptplication  indicating  which  trust 
services  it  unsbes  to  offer  and 
providing  the  information  necessary 
to  make  aodk  determinations  under 
Section  55O.20>}. 

Aespondenis:  Businesses  or  otlier  for- 
profit 

Estimated  tihimber  of  Respondents:  9 

Estimated  Burdea  Hoars  Per 
Respondeat  9  hours 

Frequency  of  Respaase:  Odier 
(Submission  is  made  by  associaticn 
proposing  to  utilize  trust  powersj 

Estimated  Total  Reporting  Burden:  81 
houn 

OAfB  Number  1550-0060 

Fonn  Number  OTS  Form  H-(b)ll 

Type  of  Review:  Extension 

Title:  Savings  and  Loan  Holding 
Cooipany  Report 

Description:  This  report  is  used  to 
determine  a  savings  and  loan  holding 
company's  adherence  to  the  statutes, 
reguiatians  and  conditions  of 
approval  to  acquire  an  insured 
institution  and  whether  any  of  the 
company's  activities  would  be 
injurioos  to  die  operation  of  any 
subsidiary  savings  association. 

Respondents:  Businesses  or  other  for- 
profit 

Estimtited  Namber  tyf  Respondents:  587 


Estimated  Burden  Hours  Per 
Respondent:  15  hours,  30  minutes 

Frequency  of  Response:  Quarterly 

Estimated  Total  Reporting  Burden: 
36,394  hours 

Clearance  Officer:  Colleen  Devine  (202) 
906-6025,  Office  of  Thrift 
Supervision,  2nd  Floor,  1700  G. 
Street,  NW.,  Washington.  DC  20552. 

OMB  Reviewer  Gary  Waxman  (202) 
395-7340.  Office  of  Management  and 
Budget,  room  3206.  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  Holland,  Departmental  Reports 
Management  Officer. 

|FR  Doc  93-30380  Filed  12-10-93;  8:45  am) 

aiujNO  CODE  4«ie-as-p 


Customs  Service 
[T.D.  93-94] 

Detenninatlon  That  Maintenance  of 
Determination/Rndlng  of  July  7, 1992, 
Pertaining  to  Certain  Socka  Imported 
From  the  PRC  Is  No  Longer  Necessary 

AGENCY:  U.S.  Customs  Service, 
Department  of  the  Treasury. 

ACTKM:  Determination  that  Merchandise 
is  no  longer  Subject  to  19  U.S.C.  1307. 

SUMMARY:  On  hily  7. 1992.  the 
Commissioner  of  Customs,  with  the 
approval  of  the  Secretary  of  the 
Treasury  issued  a  determination/finding 
that  certain  child  or  infant  and  adult 
socks,  possibly  identified  and/or 
marketed  under  the  "Golden  Double 
Horse"  brand  name,  and  manu&ctured 
at  the  Beijing  Qinghe  Hosiery  Factory, 
People's  Republic  of  China,  with  the  use 
of  convict  labor  and/ or  forced  labor, 
and/or  indentured  labor,  were  being,  or 
were  likely  to  be  imported  into  the 
United  States.  The  Commissioner  of 
Customs,  pursuant  to  19  CFR  12.42(f) 
has  now  determined,  based  upon 
additional  Customs  investigation,  that 
such  merchandise  is  no  longer  being,  or 
is  likely  to  be  imported  into  the  United 
States  in  violation  of  section  307  of  the 
Tariff  Act  of  1930.  as  amended  (19 
U.S.C.  1307). 

DATES:  This  determination  shall  take 
effect  5  days  after  the  date  of 
publication  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  K.  Neckel.  Senior  Special  Agent, 
Office  of  Enforcement,  Headquarters, 
U.S.  Customs  Service,  1301  Constitution 
Avenue,  NW.,  Washington  DC  20229 
(202) 927-1510. 

Determination 

Pursuant  to  §  12.42(f),  Customs 
Regulations  (19  CFR  12.42(f)).  it  is 


hereby  determined  that  certain  articles 
of  the  People's  Republic  of  China  are  no 
longer  being,  or  likely  to  be.  imported 
into  the  United  States,  which  were 
being  mined,  produced  or  manufectured 
vnth  the  use  of  convict,  forced,  or 
indenture-d  labor. 


Articles  schedule 


Ctiild  or  Infant  Socks 


Adult  Socks 


(Manufactured  t)y  the 
Beijtr>g  Qinghe  Ho- 
siery Factory) 


Item  fHjmber  from  the 

HafTTX)ni2ed  Tariff  (19 

U.S.C.  1202) 


6115.9320209 
(Textile  Category 

632). 
6115.9220004 
(Textile  Category 

332). 


Approved:  November  15, 1993. 
Samuel  H.  Banka. 
Acting  Commissioner  of  Customs. 

Dated:  November  18. 1993. 
John  P.  Simpeon, 

Deputy  Assistant  Secretary  (Enforcement). 
[FR  Doc.  93-30374  Filed  12-10-93;  8:45  am) 
BILUNG  COOC  Oao-Ol-M 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibition;  Determination 

Notice  is  hereby  given  of  the 
following  determination:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19. 1965  (79  Stat.  985.  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27,  1978  (43  FR  13359,  March  29, 1978). 
and  Delegation  Order  No.  85-5  of  June 
27, 1985  (50  FR  27393.  July  2, 1985),  I 
hereby  determine  that  the  objects  in  the 
exhibit,  "The  Currency  of  Fame:  Portrait 
Medals  of  the  Renaissance"  (see  list  i) 
imported  from  abroad  for  the  temporary 
exhibition  without  profit  within  tne 
United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  lender.  I  also  determine  that  the 
temporary  exhibition  of  the  objects  at 
the  National  Gallery  of  Art.  Washington. 
DC,  bom  on  or  about  January  23, 1994, 
to  on  or  about  May  1, 1994  and  "The 
Frick  Collection,  New  York,  N.Y.  fi-om 
on  or  about  May  24. 1994.  to  on  or  about 
August  22. 1994,  is  in  the  national 
interest. 


>  A  copy  of  thu  list  ttiay  be  obUm»d  by 
contracting  Ms.  Nelia  Shaahan  of  the  Office  of  the 
General  Counsel  of  USIA.  The  telephone  number  is 
202/619-697S,  and  the  ftddress  is  Room  700.  U.S. 
Infomiatioi]  Agency.  301  Fourth  Street  SW.. 
Waahingtoo.  DC  20S47. 


Public  notice  of  this  determination  is 
ordered  to  be  pi^Ushed  in  the  Federal 
Register. 

Dated  December  8. 1993. 
R.WallKa  Stuart, 

Acting  General  Counsel. 

(FR  Doc.  93-30364  Filed  12-10-93: 8:45  am] 

enxMQ  cooe  Kso-oi-H 


Advisory  Commission  on  PtJt>lic 
Dlplofnaqf  Meeting 

AGENCY:  United  States  Information 

Agency. 

ACTION:  Notice. 

SUMMARY:  A  meeting  of  the  U.S. 
Advisory  Commission  on  Public 
Diplomacy  will  be  held  on  December  15 
in  room  600.  301  4th  Street.  SW., 
Washington  DC  bom  8:45  a.m.  to  11 
a.m. 

At  8:45  a.m.  there  will  be  a  panel 
discussion  on  VOA  and  television  with 
Mr.  Woody  Demitz,  Chief,  Russian 
Service;  VOA.  Ms.  Oksana  Dragan. 
Chief,  North  European  Division.  VOA; 
Mr.  Robert  Knopes,  Chief,  East  Asia  & 
Pacific  Division.  VOA;  Mr.  Dan  Sreebny. 
Chief.  North  Africa,  Near  East,  k  South 
Asia  Division,  VOA;  and  Mr.  Alan  Heil. 
Deputy  Program  Manager,  VOA.  At 
10:15  a.m.  the  Commission  will  meet 
with  Mr.  Charles  Fox.  Director. 
Television  and  Film  Service,  USIA,  for 
a  discussion  of  USIA's  television's 
policies  and  programs. 

FOR  FimTHER  INFORMATION  CONTACT: 
Please  call  Gloria  Kalamets,  (202)  619- 
4468.  if  you  are  interested  in  attending 
the  meeting.  Space  is  limited  and 
entrance  to  the  building  is  controlled. 

Dated;  December  8, 1993. 
Rote  Royal, 

Management  Analyst.  Federal  Register 
Liaison. 

IFR  Doc.  93-30365  Filed  12-10-93:  8:45  am) 
BIUJNCCOOC  tZSO-OI-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

information  Collection  Under  OMB 
Review:  Inquiry  Concerning  Applicant 
for  Employment,  VA  Fonn  Letter  5-127 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperworic  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  lists  the 
following  information:  (1)  The  title  of 
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the  infonnation  collection,  and  the 
Department  form  nimiber(s),  if 
applicable;  (2)  a  description  of  the  need 
and  its  use;  (3)  who  will  be  required  or 
asked  to  respond;  (4)  an  estimate  of  the 
total  annual  reporting  hours,  and 
recordkeeping  burden,  if  applicable;  (5) 
the  estimated  average  burden  hours  per 
respondent;  (6)  the  frequency  of 
response;  and  (7)  an  estimated  number 
of  respondents. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  Patti 
Viers.  Office  of  Infonnation  Resources 
Management  (723),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420  (202)  233- 
3172. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  0MB  Desk  Officer,  Joseph  Lackey, 
NEOB.  room  3002,  Washington,  DC 
20503,  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 
DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  by  January  12, 1994. 

Da)9d>DecflmbOT  1, 1993. 

By  direction  of  the  Secretary. 
B.  MichMl  Berger, 
Director,  Records  Management  Service. 

Extension 

1.  Inquiry  Concerning  Applicant  or 
Employment,  VA  Form  Letter  5-127. 

2.  The  form  letter  is  used  to  obtain 
information  bom  individuals  who  have 
knowledge  of  applicant's  past  work 
record,  performance,  and  character.  The 
information  is  used  by  VA  personnel 
officials  to  verify  qualifications  and 
determine  suitability  of  applicants  for 
VA  employment. 

3.  Individuals  or  households — State  or 
local  governments — ^Businesses  or  other 
for-profit — Federal  agencies  or 
employees. 

4.  3,125  hours. 

5.  15  minutes. 

6.  On  occasion. 

7. 12,500  respondents. 

(FR  Doc.  93-30334  Filed  12-10-93;  8:45  am] 
BIUMQ  COM  ISaO-OI-M 


Infonnation  Collection  Under  OMB 
Review:  Notice  for  Election  To  Convey 
and/or  Invoice  tor  Tranefer  of  Property, 
VA  Form  26-8903 

AGENCY:  Department  of  Veterans  Af&irs. 
action;  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
infonnation  imder  the  provisions  of  the 


Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  Usts  the 
following  information:  (1)  The  title  of 
the  information  collection,  and  the 
Department  form  number(s),  if 
applicable:  (2)  a  description  of  the  need 
and  its  use;  (3)  who  will  be  required  or 
asked  to  respond;  (4)  an  estimate  of  the 
total  annual  reporting  hoiurs,  and 
recordkeeping  burden,  if  appUcable;  (5) 
the  estimated  average  burden  hours  per 
respondent;  (6)  the  frequency  of 
response;  and  (7)  an  estimated  number 
of  respondents. 

ADDRESSES:  Copies  of  the  proposed 
infonnation  collection  and  supporting 
doomients  may  be  obtained  from  Janet 
G.  Byers,  Veterans  Benefits 
Administration  (20A5),  Department  of 
Veterans  A£hir8,  810  Vermont  Avenue, 
NW..  Washington,  DC  20420  (202)  233- 

3021. 

Comments  and  questions  about  the 
items  on  the  Ust  should  be  directed  to 
VA's  OMB  Desk  Officer,  Joseph  Lackey, 
NEOB.  room  3002,  Washington,  DC 
20503,  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 
DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  by  January  12, 1994. 

Dated:  December  1, 1993. 

By  diraction  of  the  Secretary. 
B.  Michael  Berger. 
Director,  Records  Management  Service. 

Extension 

1.  Notice  for  Election  to  Convey  and/ 
or  Invoice  for  Transfer  of  Property.  VA 
Form  26-8903. 

2.  The  form  is  used  by  lenders  to 
notify  VA  of  the  conveyance  of  a 
property  to  VA  incident  to  foreclosure 
of  a  GI  home  loan.  The  form  serves  four 
purposes:  lender's  election  to  convey; 
invoice  for  the  pxirchase  price  of  the 
property;  VA's  voucher  for  authorizing 
payment  to  the  lender;  and 
establishment  of  VA's  property  records. 

3.  Businesses  or  other  for-profit — 
Small  businesses  or  organizations. 

4.  5,000  hours. 
5. 10  minutes. 

6.  On  dccasion. 

7.  35,000  respondents. 

.    (FR  Doc  93-30335  Filed  12-10-93;  8:45  am) 
BNXMO  COOC  «ia»-01-M 


proposal  for  the  collection  of 
information  \mder  the  provisions  of  the 
Paperwoilc  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  lists  the 
foUowins  information: 

(1)  The  title  of  the  information 
collection,  and  the  Department  form 
number(s),  if  applicable. 

(2)  A  description  of  the  need  and  its 
xise. 

(3)  Who  will  be  required  or  asked  to 
respond; 

(4)  An  estimate  of  the  total  annual 
•reporting  hours,  and  recordkeeping 
burden,  if  applicable; 

(5)  The  estimated  average  burden 
hours  per  respondent; 

(6)  The  frequency  of  response;  and 

(7)  An  estimated  number  of 
respondents. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  Janet 
G.  Byers,  Veterans  Benefits 
Administration  (20A5),  Department  of 
Veterans  Affairt,  810  Vermont  Avenue. 
NW.,  Washington,  DC  20420  (202)  233- 
3021. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  OMB  Desk  Officer,  Joseph  Lackey, 
NEOB,  room  3002,  Washington,  DC 
20503,  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  within  30  days  of  this 
notice. 

Dated:  December  1. 1993. 

By  direction  of  the  Secretary. 
B.  Michael  Berger, 
Director,  Records  Management  Service. 


Information  Collection  Under  OMB 
Review:  Computation  of  Loan  Amount 
for  Manufactured  Home  UnR,  VA  Fonn 
26-8641a 

AGENCY:  Department  of  Veterans  Affairs. 
ACnON;  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  foUoMring 


Revision 

1.  Computation  of  Loan  Amoimt  for 
Manufactured  Home  Unit,  VA  Form  2&- 
8641a. 

2.  The  form  is  completed  by  the 
lender  for  the  purpose  of  showing  how 
the  loan  amount  is  computed  for 
manufactured  home  units.  The 
information  is  used  by  VA  to  properly 
verify  the  computation  of  the  loan 
amount  upon  which  the  amount  of 
guaranty  is  based. 

3.  Business  or  other  for-profit. 

4.  25  hours. 

5. 10  minutes. 
6.  On  occasion. 
7. 150  respondents. 

[FR  Doc.  93-30332  Filed  12-l(>-93;  8:45  ami 
BAUNO  CODE  nM-01-M 
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Information  Collection  Under  OMB 
Review:  Dally  Report  of  Workmen  and 
Material— Dally  Log— Formal  Contract, 
VA  Form  08-6131 

AGENCY:  Department  of  Veterans  Affurs. 
ACTION:  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  Usts  the 
folloMong  information: 

(1)  The  title  of  the  infonnation 
collection,  and  the  Department  form 
number(s),  if  applicable; 

(2)  A  description  of  the  need  and  its 
use; 

(3)  Who  will  be  required  or  asked  to 
re^)ond: 

(4)  An  estimate  of  the  total  annual 
reporting  hoiirs,  and  recordkeeping 
burden,  if  applicable: 


(5)  The  estimated  average  burden 
hours  per  respondent; 

(6)  The  fiequency  of  response;  and 

(7)  An  estimated  number  of 
respondents. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  Patti 
Viers,  Office  of  Information  Resources 
Management  (723),  Department  of 
Veterans  A^rs,  810  Vermont  Avenue. 
NW.,  Washington,  DC  20420  (202)  233- 
3172. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  OMB  Desk  Officer.  Joseph  Lackey. 
NEOB,  room  3002.  Washington,  DC 
20503,  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  within  30  days  of  this 
notice. 


Dated:  December  1, 1993. 

By  direction  c^  tlie  Secretary. 
B.  Michael  Bei-ger, 
Director.  Records  Management  Service. 

Extension 

1.  Daify  Report  of  Worlunen  and 
Material— Daily  Log— Formal  Contract, 
VA  Form  08-6131. 

2.  The  form  is  used  by  contractors  to 
furnish  daily  reports  verifying  work 
progression  and  assure  proper  contract 
compliance.  The  information  is  used  by 
VA  to  monitor  the  programs  of  the 
contractor. 

3.  Businesses  or  other  for-profit — 
Small  businesses  or  organizations. 

4. 13,000  hours. 
5. 10  minutes. 

6.  Every  workday. 

7.  300  respondents. 

[FR  Doc.  93-30333  Filed  12-10-93;  8:45  am] 
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Sunshine  Act  Meetings 


Fflderal  Kagiatar 

Vol.  58.  No.  237 

Monday,  December  13.  1993 


TN8  88C«on  of  th«  FEDERAL  REGISTER 
contairw  noticM  of  me«tJng«  puWtehed  under 
tf)«  "Government  m  the  Sunshine  AcT  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  DEPOSIT  M8URANCC 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.G.  552b),  notice  is  hereby  given  that 
at  10:02  a.m.  on  Thursday.  December  9, 
1993,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  open  session  to  consider  the 
following  matter: 

Memorandum  and  resolution  re:  Proposed 
amendments  to  Part  345  of  the  Corporation'a 
rules  and  regulations,  entitled  "Community 
Reinvestment,"  which  would  provide  clearer 
guidance  to  financial  Institutions  on  the 
nature  aiwl  extent  of  their  Community 
Reinvestment  Act  obligation  and  the  methods 
by  which  the  obligation  will  be  assessed  and 
enforced. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director 
Jonathan  L.  Fiechter  (Acting  Director, 
Office  of  Thrift  Supervision),  seconded 
by  Director  Eugene  A.  Ludwig 
(Comptroller  of  the  Currency), 
concurred  in  by  Acting  Chairman 
Andrew  C.  Hove.  Jr..  that  Corporation 
business  required  its  consideration  of 
the  matter  on  less  than  seven  days' 
notice  to  the  public;  and  that  no  notice 
of  the  meeting  earlier  than  December  6, 
1993,  was  practicable. 

The  meeting  was  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550  17th  Street,- 
NW..  Washington,  DC. 

Dated:  December  9, 1993. 
Federal  Deposit  bisurance  Corporation. 
PattiCFox, 

Assistant  Executive  Secretary. 
(PR  Doc  93-30516  Filed  12-9-93;  3:55  pm) 
MLUNQ  COOC  tn4-01-M 


recommendations  concerning 
administrative  enforcement 
proceedings;  matters  relating  to  the 
Corporation's  corporate  activities;  and  a 
personnel  matter. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director 
Jonathan  L  Fiechter  (Acting  Director, 
Office  of  Thrift  Supervision),  seconded 
by  Director  Eugene  A.  Ludwig 
(Comptroller  of  the  Currency), 
concurred  in  by  Acting  Chairman 
Andrew  C.  Hove,  Jr.,  that  Corporation 
business  required  its  consideration  of 
the  mattere  on  less  than  seven  days' 
notice  to  the  public;  that  no  earlier 
notice  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  mattera  in  a 
meeting  open  to  public  observation;  and 
that  the  mattera  could  be  considered  in 
a  closed  meeting  by  authority  of 
subsections  (c)(2).  (c)(4),  (c)(6).  (c)(8), 
(c)(9)(A)(ii).  (c)(9)(B).  and  (c)(10)  of  the 
"Government  in  the  S\mshine  Act"  (5 
U.S.C  552b(cK2).  (c)(4).  (c)(6).  (c)(8). 
(c)(9)(A)(ii),  (c)(9)(B).  and  (c)(10)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550  17th  Street.  NW.,  Washington.  DC. 

Dated:  December  9, 1993. 
Federal  Deposit  Insurance  Corporation. 
Patti  C  Fox. 

Assistant  Executive  Secretary. 
[FR  Doc.  93-30517  Filed  12-9-93;  3:55  pmj 
MLUNQ  COM  sru-ei-M 


FEDERAL  DEPOSIT  MSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Govenmient  in  the  Sunshine  Act"  (5 
U.S.C  552b),  notice  is  hereby  given  that 
at  10:11  a.m.  on  Thureday,  December  9, 
1993.  the  Board  of  Directora  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider 


FEDERAL  DEPOSIT  MSURANCE 
CORPORATION 

Notice  of  Changes  in  Time  of  Agency 
Meetings 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C  552b).  notice  is  hereby  given  that 
the  previously  announced  meetings  of 
the  Board  of  Directora  of  the  Federal 
Deposit  Insurance  Corporation 
scheduled  for  10:00  a.m.  (open  session) 
and  10:30  a.m.  (closed  session)  on 
Tuesday.  December  14. 1993.  have  been 
rescheduled  for  2:00  p.m.  and  2:30  p.m., 
respectively,  that  same  day. 

No  earlier  notice  of  the  changes  in  the 
time  of  the  meeting  was  practicable. 

Dated:  December  9. 1993. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman. 
Deputy  Executive  Secretary. 
(FR  Doc  93-30518  FUed  12-9-93;  3:55  pm] 
■UJNQ  COOC  sn«^-M 


T- 

DEPARTMENT  Of  ENERGY 

FEDERAL  ENERGY  REGULATORY 
COMMISSION 

The  following  notice  of  meeting  is 
published  pursuant  to  section  3(a)  of  the 
Government  >n  the  Sunshine  Act  (Pub. 
L.  No.  94-409),  U.S.C  552b: 
DATE  AND  TME:  December  15, 1993, 
10:00  a.m. 

PLACE:  825  North  Capitol  Street,  NE.. 
room  9306,  Washington,  DC.  20426. 

STATliS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Agenda 

Note— Items  Usted  on  the  agenda  may  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lois  D.  Cashell.  Secretary,  Telephone 
(202)  208-0400.  For  a  recording  listing 
items  stricken  from  or  added  to  the 
meeting,  call  (202)  208-1627. 
This  is  a  list  of  mattere  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papere 
relevant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  be 
examined  in  the  Reference  and 
Information  Center. 

ConMnt  Agenda— Hydro,  991st  Meeting— 
December  15, 1993.  Regular  Meeting  (lOKX) 
•Jn.) 

CAH-1. 
Project  No.  2523-009.  Wisconsin  Electric 
Power  Company 
CAH-2. 

Project  No.  325ft-005.  Joseph  M.  Keating 
CAH-3. 
Project  No.  10661-004.  Indiana  Michigan 
Power  Company 
CAH-4. 

Omitted 
CAH-5. 

Project  No.  9401-017,  Halecrest  Company 
CAH-6. 

Docket  No.  2445-005.  OMYA.  inc. 
CAH-7. 
Docket  Na  2299-024.  Turlock  Modesto 
Inigation  District 
CAH— 8. 
Docket  No.  2711-002,  Northern  States 
Power  Company 
CAH-9. 

Omitted 
CAH-10. 
Docket  Na  11330-001,  South  Fork  Hydro 
Associates,  dba  Current  Power 
Technologies,  Inc 
Docket  No.  11331-001,  Upper  Falls  Hydro 
Associates,  dba  Current  Power 
Technologies,  Inc 

ConMtit  AgHuU—fkctric 

CAE-1. 
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Docket  No.  ER93-607-000,  Northern  States 
Power  Company  (Minnesota) 
CAE-2. 
Docket  No.  ER93-429-000.  South  Carolina 
Electric  k  Gas  Company 
CAE-3. 
Docket  No.  ER79-009,  Century  Power 
Corpwation 
CAE^. 
Docket  No.  EL93-45-O01.  Metropolitan 
Dade  County,  Florida  v.  Energy  Systems 
Division  of  Thermo  Electron 
Corporation,  et  al. 
Docket  No.  QF83-248-003,  Energy 
Systems  Division  of  Thermo  Electron 
Corporation,  et  a/. 
CAE-5. 
Docket  No.  ER82-616-037.  System  Energy 
Resources,  Inc 
CAE-6. 
Docket  No.  ER93-523-001  and  ER93-533- 
001,  Western  Resources,  Inc.  and  Kansas 
Gas  ft  Gas  ft  Electric  Company 
CAE-7. 
Docket  Nos.  ER93-465-002  and  ER93- 
922-001,  Florida  Power  ft  Light 
Company 
CAE-8. 

Omitted 
CAE-9. 
Docket  No.  EL93-22-002  and  EL93-38- 
000,  Maine  Yankee  Atomic  Power 
Company 
CAE-10. 
Docket  No.  EC93-6-001,  Cincinnati  Gas  ft 
Electric  Company  and  PSI  Energy,  Inc 
CAE-ll. 
Docket  No.  ER93-327-001,  Florida  Power 
ft  Light  Company 
CAE-12. 
Docket  No.  EG94-3-000.  Northern 
Mindanao  Power  Corporation 
CAE-13. 
Docket  No.  EG94-2-000,  Texas 
Cogeneration  Limited  Partnership 
CAE-14. 
Docket  No.  EG94-4-000,  EPZ  93-1  Trust. 
Acting  Through  its  Trustee,  State  Street 
Bank  and  Trust  Company  of  Connecticut, 
National  Association 
CAE-15. 
Docket  No.  EL90-48-000  and  003,  Qty  of 
New  Orleans,  Louisiana  v.  Entergy 
Corporation,  Arkansas  Power  and  Light 
Company,  New  Orleans  Public  Service, 
Inc.,  Louisiana  Power  and  Light 
Company,  Mississippi  Power  and  Light 
Company,  and  System  Energy  Resources, 
Inc 
CAE-16. 
Docket  No.  EL93-28-O00.  Seminole 
Electric  Cooperative,  Inc.  v.  Florida 
Power  ft  Light  Company 
Docket  No.  EL93-40-000,  Florida 
Municipal  Power  Agency  v.  Florida 
Power  ft  Light  Company 
Docket  Nos.  ER93-465-000,  ER93-922-000 
and  EL94-12-000,  Florida  Power  ft  Light 
Company 
CAE-17. 
Docket  Nos.  EL94-3-000  and  QF84-433- 
003,  New  Charleston  Power  I,  LP. 
CAE-18. 
Docket  No.  RM93-20-000,  Electronic 
Filing  of  FERC  Ft>rm  No.  1  and 
Delegation  to  Chief  Accountant 
CAE-19. 


Docket  No.  EL93-33-000.  Louisiana 
Energy  and  Power  Authority  v.  Central 
Louisiana  Electric  Company,  Inc 
CAE-20. 

Omitted 
CAE-21. 
Docket  No.  ER93-355-000,  Tuscon  Electric 
Power  Company 
CAE-22. 
Docket  Nos.  TX93-4-001  and  EL93-51- 
001 ,  Florida  Municipal  Power  Agency  v. 
Florida  Power  ft  Light  Company 
CAE-23. 
Docket  No.  ER93-920-002,  New  England 
Power  Company 
CAE-24. 
Docket  No.  AC94-14-000,  Century  Power 
Corporation 

Consent  Agenda— Oil  and  Gas 

CAG-1. 
Docket  No.  RP94-55-000,  Algonquin  Gas 
Transmission  Company 
CAG-2. 
Docket  Nos.  RP94-59-000  and  RP94-4&- 
001,  Transcontinental  Gas  Pipe  Line 
Corporation 
CAG-3. 
Docket  No.  RP93-36-006,  Natural  Gas 
Pipeline  Company  of  America 
CAG-4. 
Docket  No.  TM94-2-59-000.  Northern 
Natural  Gas  Company 
CAG-5. 
Docket  Nos.  RP92-73-000, 008  and  RS92- 
21-000,  National  Fuel  Gas  Supply 
Corporation 
CAG-6. 
Docket  Nos.  RP92-185-O03  and  005.  El 
Paso  Natural  Gas  Company 
CAG-7. 
Docket  No.  RP92-237-010,  Alabama- 
Tennessee  Natural  Gas  Company 
CAG-8. 

Omitted 
CAG-9. 

Docket  Na  RP93-187-005,  Equitrans,  Inc 
CAG-10. 

Omitted 
CAG-11. 
Docket  Nos.  RP89-224-009,  RP89-203- 
000.  RP90-139-000  and  RP92-69-000. 
Southern  Natural  Gas  Company 
CAG-12. 
Docket  No.  RP92-134-005,  Southern 
Natural  Gas  Company 
CAG-13. 
Docket  No.  PR93-13-000,  Gulf  States 
Pipeline  Corporation 
CAG-14. 
Docket  Nos.  RP93-5-011  and  016. 
Northwest  pipeline  Corporation 
CAG-15. 
Docket  Na  RP91-104-007,  Transwestem 
Pipeline  Ccnnpany 
CAG-16. 
Docket  No.  TM94-2-28-001.  Panhandle 
Eastern  Pipe  Line  Company 
CAG-17. 
Docket  No.  RP92-:166-012.  Panhandle 
Eastern  Pipe  Line  Company 
CAG-18. 
Docket  Nos.  RP93-1 25-000  and  001.  Texas 
Eastern  Transmission  Corporation 
CAG-19. 


Docket  No.  RP93-1 26-001,  Algonquin  Gas 
Transmission  Company 
CAG-20.  * 

Omitted 
CAG-21. 

Omitted 
CAG-22. 
Docket  Nos.  RP85-203-013  and  RP88- 
203-010,  Panhandle  Eastern  Pipe  Line 
Company 
Docket  No.  RP85-202-011,  Trunkline  Gas 

Company 
Docket  Nos  RP93-127-001,  002  and 
RP93-102-002,  Columbia  Gas 
Transmission  Corporation 
CAG-23. 
Docket  No.  RP93-14-013,  Algonquin  Gas 
Transmission  Company 
CAG-24. 
Docket  No.  RP87-14-012,  RP90-22-019 
and  RP93-14-012,  Algonquin  Gas 
Transmission  Company 
CAG-25. 
Docket  Nos.  RP91-41-018  and  RP91-90- 
010.  Columbia  Gas  Transmission 
Corporation 
CAG-26. 
Docket  No.  RP85-170-009,  Texas  Eastern 
Transmission  Corporation 
CAG-27. 
Docket  No.  RP85-181-006,  Texas  Gas 
Transmission  Corporation 
CAG-28. 
Docket  No.  RP88-259-068,  Northern 
Natural  Gas  Company 
CAG-29. 
Docket  No.  RM84-6-038,  Refunds 
Resulting  from  BTU  Measurement 
Adjustments 
CAG-30. 
Docket  No.  CP93-333-O00.  Meridian  Oil. 
Inc.  v.  Southern  California  Gas  Company 
and  Pacific  Gas  and  Electric  Company 
Docket  No.  RS92-60-000,  El  Paso  Natural 

Gas  Company 
Docket  No.  RS92-87-000,  Transwestem 
Pipeline  Company 
CAG-31. 
Docket  No.  RO89-2-000,  Qties  Service  Oil 
and  Gas  Corporation 
CAG-32. 

Omitted 
CAG-33. 
Docket  No.  RS92-40-003.  Louisiana- 
Nevada  Transit  Company 
CAG-34. 
Docket  No.  RS92-67-002,  Northern  Border 
Pipeline  Company 
CAG-35. 
Docket  No.  RS92-27-008,  Alabama- 
Tennessee  Natural  Gas  Company 
CAG-36. 
Docket  No.  RS92-30-007,  Carnegie  Natural 
Gas  Company 
CAG-37. 
Docket  No.  RS92-33-005,  East  Tennessee 

Natural  Gas  Company 
Docket  No.  RS92-41-007,  Midwestern  Gas 

Transmission  Company 
Docket  No.  RS92-23-015,  Tennessee  Gas 
Pipeline  Company 
CAG-38. 
Docket  No.  RS92-8-007,  Northern  Natural 
Gas  Company 
CAG-39. 
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Dodnt  f4a*.  CPn-MK-OM  aid  006.  T«u 

BsstfliD  TrenflBiMioo  CofpsmtaB 
CAG-«a 
Dodnt  Nos.  CP91-732-003  and  CFt^ 
332-024,  Indicated  Shippers  v.  EJ  Paso 
Natwal  Gu  Company 
CAG-41. 
DoGkat  N<x  CP»3-«1-009.  K  N  Bbmbp.  tec. 
aad  K  N  bitonMa  Gaa  l^nnritcioB 
CompaBy 
Dodwt  Na  CP99-l>-0e2,  K  N  Gaa 
Gathering.  Inc. 
CAG-42. 
Docket  No.  CP93-3t3-002.  Vnmstan  Basin 
Interstate  PipetliM  Company 
CAG-43. 
Docket  Nb.  GP»9-737-aOO. 
Transcontinental  Ga>  Pipe  Line 
Corporation 
CAG-M. 

Omitted 
CAG-45. 
Docket  No.  CP92-595-00G.  Great  Lakes  Gas 
lYansmitaMD  Ltmlted  Pwtiwishlp 
CAG-46. 
Docket  No.  CP92-«06-000.  Great  Lakes  Gas 
Transmission  Limited  Paitnership 
CAG-47. 

Omitted 
CAG-^a. 
Docket  Nb.  CP93-670-Qao,  Quastar 
Pipeline  Company 
CAG-4Q. 
Docket  Nos.  CPS3-690-«».  CP93-691-000 
and  CP93-697-00a  ffigh  Island  Ofbhora 
System 
CAG-sa 
Docket  No.  CP91-1 110-003.  Colorado 
Interstate  Gas  Company 
CAG-Sl. 
Docket  No.  RP93-206-001.  Northern 
Natural  Gas  Company 
CAG-52. 
Docket  No.  RP93-106-005.  Texas  Gas 
Transmission  Corpocatioa 
CAG-53. 
Docket  No.  RP94-18-002,  Texas  Eastern 
Transmissioa  Carpocatioa 
CAG-54. 

Docket  Nos.  RP91-203-037.  RP92-132-«3« 
and  RS92-23-017,  Tennessee  Gas 
Plpelinu  Company 
CAG-55. 
Docket  No.  RP91-203-038.  TeanMsee  Gas 
Pipeline  Company 
CAG-56. 
Docket  Nos.  RP94-1-002  and  RP»3-161- 
002,  Columbic  Gas  Transmission 
Corporation 
CAG-57. 
Docket  Nos.  RP94-1&-001  and  RP8S-177- 
116,  Texas  Eastern  TWf  wr^iwi 
Corporation 
CAG-58. 
Docket  Noa.  RPd3-20O-OOl,  RP93-150-«>3 
and  RP94-8-001.  Nortbom  Natural  Gas 
Company 
CAG-M. 
Docket  Nos.  RP94-3-e01  aad  RPM-7-001. 
NOTthem  Natural  Gas  Company 
CAG-eO. 
Docket  No.  RP«3-2O4-«01.Texaa  Baatwo 
Transmission  CorporatioR 
CAG-61. 


DockM  Nos.  RP80-«7-0Sl,  RPS3-12-084 
■od  RPn-a03-0a0i  TenMna*Gw 

PlpettaeCiHiMqr 
CAG-62. 
Docket  Nos.  RP85-177-117.  TA9t-l-t?- 
010,  TM91-2-1 7-005,  TA92-1-17-«11 
Md  TA«»-1-17-00«,  Toas  Eaeten 
Transmission  Corporaboa 
CAG-63. 
Dodwk  Na  8382-22^13.  Ptnhaadlo 
BaatoD  Pip*  Un«  Compaay 
CAG-64. 
Docket  Nos.  CP92-184-006  and  CP9^ 
459-00&.  Texaa  Eaetana  Trapsmtttion 
Corporation 
CAG-65. 

Omitted 
CAG-«6. 
Docket  Nos.  RS92-1S-010  andRP93-62- 
010,  EquitrafDS,  lac 
CAG-67. 
Docket  No.  RS03-l-OOe.  AN8  Pipebne 
Company 
CAG-68. 
Docket  Nos.  CPSO-34-012  and  CP93-55&- 
001 ,  Panhandle  Eastern  Pipe  Line 
Cdmpany 
Docket  No.  CP80-35-012,  Colorado 
Interstate  Gas  Company 
CAG-99. 
Docket  No.  CP93-41-003,  K  N  Energy.  Inc. 
and  IC  N  Interstate  Gas  Transmission 
Company 
Docket  No.  CP93-42-C03.  K  N  Gas 
Gathoing,  Inc. 
CAG-70. 
Docket  No.  CP93-79-001,  MM  Looisizna 
Gas  Company  and  North  Locishma 
Gathering  Company 
CAG-71. 
Docket  No.  CP»9-71(MW3, 
Transcontinental  Gas  Pipe  Line 
CaracnliOB 
Docket  No.  CP8»-171-0Zff,  Tenneieee  Gas 
Pipe  Line  Company 

Hydro  Agenda 

H-1. 

Docket  No.  RM93-7-000.  Charges  and  Paea 
for  Hydroelectric  Projects.  Notice  of 
proposed  rulemaking. 

Electrk  Agenda 

E-1. 
Docket  Nos.  BC92-21-000  and  ER92-«06- 
000,  Entergy  Service*,  tac  and  G«k)f 
States  Utilities  Company 
Docket  No.  EL94-1 3-000,  Entergy  Services. 
Inc.  OpinioB  and  Order  on  hutiak     ,.,. 
Decision. 
E-2. 
Docket  No.  RM94-7-O0O.  Recovery  of 
Stranded  Costs  in  Transmission  Rates. 
Notice  of  proposed  rulemaking. 

OiiamtGmAgemiA 

I.  Pipeline  Rate  Matters 

PR-1. 
Docket  No.  RMS7-S-(n2.  iaqakj  leto 
Alleged  Anticompetitive  Practicea 
Related  to  Mcksting  Affilietei  of 
Interstate  Ptpeiines 
Docket  No.  CP87-238-003,  Ozark  Gas 
TtaMBlartoo  SyalaB.  Qtdar  oi 
reh 
PR-2. 


Dtocket  Na  KMM-«-00O,  Standards  of 

Conduct  aad  RaportlBg  ReqairemeBts  far 

Transportation  and  Affiliate 

TtaKactiORe.  Nottce  of  proposed 

rulemaking. 
PR-3.    ^ 
Docket  >ro.  RM90-*-«00,  Standards  for 

Electronic  Bulletin  Boards  Reqtrind 

Under  Part  284  of  the  CommissioD's 

Regefatlops.  Fteet  nrie. 
PR-*. 
Docket  No.  MGn-44-003,  ANR  Pfpefine 

Company 
Docket  Nos.  MGM-2tM)09.  and  004. 

AKKLA  BMigy  Resources,  a  dirisiaa  of 

Arkla,  Inc. 
Docket  Nos.  MG89-4-004  and  005. 

Carnegie  Natural  Gas  Compeay 
Docket  No.  MG8&-4  5-003.  Colorado 

Interstate  Gas  Company 
Docket  ^fo.  MC93-1-00O,  hoquois  Gee 

Transmission  System,  LP. 
Docket  No  MC92-2-4)0O,  Micbigae  Gas 

Storage  Company 
Docket  Na  MG91-5-000.  Overfhfust 

Pipeline  CompaBy 
Docket  No.  MG92-3-000,  Pacific  Gas 

Transmission  Company 
Docket  No.  MG89-1 8-003,  SeaguD 

Interstate  Corporation 
Docket  No.  MG8«-1 3-005.  006  »id  007, 

Vatflvo  Interstate  TranAnissioe  Company 

Order  on  standards. 
PR-5. 
Docket  No.  MG01-4-OO1,  East  Tennessee 

Natural  Gas  Company 
Docket  Nos.  MG88-17-001, 002  and  003. 

El  Paso  Natural  Gas  CoiapaBy 
Docket  Nos.  MG90-4-0O1, 003  and  609, 

Midwestern  Gas  Transmission  Company 
Docket  Nor  MC89-1 2-003.  005.  006  i»>d 

007,  Mississippi  River  Tratwroission 

Corporation 
Docket  No.  MC«»-»l-e04,  Natoral  Gas 

Pipeiiae  Coaapaary  of  Ajsarica 
Docket  No.  MG88-6-004,  Phillips  Gas 

Ptpeltne  Company 
Docket  No.  MGM-l»-00&,  Tennessee  Gas 

Ptpehne  Compeoy 
Docket  No.  MG88-47-«03, 008  and  0O4, 

Texas  Gas  Transmission  Corporatioa 
Docket  No.  MG«»-51-005  and  00«, 

TraoscontiBental  Gas  Pipe  Line 

CupoaatioB 
Docket  No.  MG8S-9-005,  Tramwestem 

Pipeline  Company 
Docket  No.  MG9O-11-003  ttui  004,  Vtklng 

Ga*  T^Bemieiioa  CoBBpeny.  Order  on 

standards. 
PR-6. 
Docket  No.  MO»l-fi-000,  Wyontng 

IuBbcsMb  Company,  Ltd.  Oder  on 

standards. 
PR-7. 
Docket  No.  MG92-4-000,  Gat  Tnneport, 

Inc.  Order  on  staaderds. 

Docket  Na  MGf3-5-000^  Kern  River  Gas 

Transmission  Company.  Order  cm 

standards 
PR-«. 
Docket  No.  MG99-2-00e,  LociieieDa- 

Nevada  Transit  Company.  Order  on 

wiifer. 
PR-IO. 
Dofcket  No.  MGS3-5-000.  Texa»Olio 

Pipeline,  Inc.  Order  on  standards. 
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n.  Bestnicturing  Matters 

RS-1. 
Docket  Nos.  RS92-69-006,  007,  CP88-651- 
011,  CP92-79-005,  RP91-166-022  and 
RP93-20-005,  Northwest  Pipeline 
Corporation.  Order  on  rehearing. 
RS-2. 
Docket  Nos.  RS92-2&-007  and  008,  Koch 
Gateway  Pipeline  Company  (formerly 
United  Gas  Pipe  Line  Company).  Order 
on  compliance  and  rehearing. 
RS-3. 
Ikicket  Nos.  RS92-3-002, 003, 004  and 
CP88-820-000,  Arkla  Energy  Resources 
Company.  Order  on  compliance  and 
rehearing. 
RS-4. 
Docket  Nos.  RS92-24-009, 010  and  Oil, 
Texas  Gas  Transmission  Corporation. 
Order  on  rehearing. 
RS-f5. 
Docket  Nos.  RS92-10-003. 004.  005,  CP71- 
273-005.  RP92-134-007  and  RP93-15- 
1 004,  Southern  Natural  Gas  Company. 
Order  on  compliance  and  rehearing. 
RS-6. 
Docket  Nos.  RS92-75-005, 006, 007  and 
008,  Paiute  Pipeline  Company.  Order  on 
rehearing. 
RS-7. 
Docket  Nos.  RS92-74-001  and  RP92-157- 
005,  Pacific  Ofishore  Pipeline  Company. 
Order  on  rehearing. 

Docket  Nos.  RS92-5-007,  008,  010,  RP9(>- 
108-021,  RP91-62-012,  RP91-161-015, 
RP92-3-008.  RP93-66-002  and  RP93- 
115-002,  Columbia  Gas  Transmission 
Corporation 

Docket  Nos.  RS92-6-007,  008,  RP90-107- 
018,  RP91-160-012,  RP92-2-008  and 
CP93-736-001.  Columbia  Gulf 
Transmission  Company.  Order  on 
compliance,  clarification  and  rehearing. 
RS-9. 

Docket  Nos.  RS92-14-O07, 008, 009, 010, 
CP93-39-002,  CP93-147-002.  CP93- 
149-002,  G-1391-002,  RP93-72-002, 
CP88-197-007,  CP88-388-007.  CP87-5- 
030.  CP87-312-018.  CP87-313-005, 
CP87-314-005,  CP84-306-006,  CP80- 
223-006,  CP92-397-003.  CP91-554-010, 
CP92-491-007,  CP61-198-002,  RP89- 
124-007,  RP91-51-012.  RP91-98-008, 
RP91-125-005,  TM91-5-22-003,  TM91- 
6-22-006,  TM91-7-2 2-006,  TM91-^ 
22-004,  TM92-1-22-005.  RP91-222- 
005,  RP92-7-O02,  TM92-3-22-003. 
TM92-4-22-002,  TM92-5-22-004, 
TM92-7-22-002,  TM92-10-22-O03, 
RP93-69-003,  TM93-3-2 2-002,  TQ93- 
3-22-003,  T(^3-4-22-003,  TQ93-2-22- 
002.  TF93-3-22-002,  TF93-2-22-002, 
TF93-1-22-003,  TQ93-1-22-002, 
TA92-1-22-004,  TQ92-2-22-003, 
TQ92-3-22-002,  TQ92-4-22-003. 
TQ92-1-22-003.  TA91-1-22-008, 
T(^l-3-22-004.  TQ91-4-22-002, 
TF91-2-22-002,  TF91-1-22-003,  TQ91- 
1-22-004  and  TQ91-2-22-003,  CNG 
Transmission  Corporation.  Order  on 
compliance,  clarification  and  rehearing. 
RS-10. 

Docket  Nos.  RS92-64-005.  006  and  007, 
High  Island  Offshore  System 


Docket  Nos.  RS92-86-007, 008  and  009, 
U-T  Ofbhore  System.  Order  on 
compliance,  clarification  and  rehearing. 
RS-11. 
Docket  Nos.  RS92-13-000.  003,  004, 005, 
006,  CP82-487-042,  RP86-10-022. 
RP89-34-008,  RP92-163-006,  RP92- 
170-006,  RP92-236-004  and  CP93-283- 
001,  Williston  Basin  Interstate  Pipeline 
Company.  Order  on  compliance, 
clarincation  and  rehearing. 
RS-12. 
Docket  Nos.  RS92-1&-004, 005,  RP91-187- 
011.  CP91-2448-005.  MG88-3-000,  005 
and  006,  Florida  Gas  Transmission 
Company.  Order  on  compliance, 
clarification  and  rehearing. 
RS-13. 

Omitted. 
RS-14. 
Docket  Nos.  RS02-43-O00,  006, 007. 008, 
RP93-4-011  and  RP94-19-000, 
Mississippi  River  Transmission 
Corporation.  Order  on  compliance, 
clarification  and  rehearing. 
RS-15. 
Docket  Nos.  RS92-«3-006  and  007,  Great 
Lakes  Gas  Transmission  Limited 
Partnership.  Order  on  compliance, 
reconsideration  and  rehearing. 
RS-16. 
Docket  Nos.  RS92-57-003  and  004, 
Canyon  Creek  Compression  Comp>any. 
Order  on  compliance,  reconsideration 
and  rehearing. 
RS-17. 
Docket  Nos.  RS92-11-000, 017, 019, 020, 
RP88-67-069,  RP92-234-004,  RP85- 
177-115,  RP93-13-004,  RP93-22-003 
and  CP90-2154-006,  Texas  Eastern 
Transmission  Corporation 
Docket  No.  RP93-65-002,  Public  Service 
Electric  and  Gas  Company  v.  Texas 
Eastern  Transmission  Corporation 
Docket  Nos.  RP88-81-023,  RP88-221-017. 
RP89-255-006,  RP90-15-004.  RP90- 
119-017  and  RP91-4-O05,  Texas  Eastern 
Transmission  Corporation.  Order  on 
compliance  and  rehearing. 
RS-18. 
Docket  Nos.  RS92-28-000, 012, 013, 014, 
RP93-14-015  and  CP93-77-O03, 
Algonquin  Gas  Transmission  Company. 
Order  on  compliance  and  hearing. 
RS-19. 
Docket  Nos.  RS92-45-007, 008, 009  and 
010,  Natural  Gas  Pipeline  Company  of 
America.  Order  on  compliance, 
clarification  and  rehearing. 
RS-20. 
Docket  Nos.  RS92-85-004  and  005, 
Trailblazar  Pipeline  Company.  Order  on 
ccHnpliance  and  rehearing. 
RS-21. 
Docket  Nos.  RS92-ei-003, 004  and  RP91- 
212-010,  Stingray  Pipeline  Company. 
Order  on  compliance  and  rehearing. 
RS-22. 
Docket  Nos.  RS92-86t077,  012. 013.  RP92- 
108-009.  010,  RP92-137-019  and  020. 
Transcontinental  Gas  Pipe  Line 
Corporation.  Order  on  compliance, 
clarification  and  rehearing. 
RS-23. 
Docket  Nos.  RS92-25-005.  006  and  CP93- 
504-002,  Trunkline  Gas  Company.  Order 


on  compliance,  clarification  and 

rehearing. 
RS-24.  * 

Docket  Nos.  RS92-9-004, 006. 007, 005, 

008,  002,  003.  RP93-18-000,  002,  and 

001,  Questar  Pipeline  Company.  Order 

on  compliance  and  rehearing. 
RS-25. 
Docket  Nos.  RS92-46-006  and  007,  Pacific 

Gas  Transmission  Company.  Order  on 

rehearing. 
RS-26. 
Docket  No.  RS92-23-016,  Tennessee  Gas 

Pipe  Line  Company 
Docket  No.  RS92-33-006,  East  Tennessee 

Natural  Gas  Pipe  Line  Company 

Declaratory  order. 

n.  Pipeline  Certificate  Matters 

PG-1. 

Reserved. 
Lois  D.  Cashell, 

Secretoiy. 

[FR  Doc.  93-30519  Filed  12-9-93;  3:56  pm] 

BUJNO  COM  snr-oi-H 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 

RESERVE  SYSTEM 

"FEDERAL  REGISTER"  CtTATION  OF 

PREVIOUS  ANNOUNCEMENT:  58  FR  64439, 

December  7, 1993. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 

THE  MEETING:  Approximately  3:00  p.m., 

Friday,  December  10, 1993,  following  a 

recess  at  the  conclusion  of  the  open 

meeting. 

CHANGES  IN  THE  MEETING:  Addition  of  the 

following  closed  item(s)  to  the  meeting: 

International  banking  matter. 
(This  matter  was  originally  announced  for  a  ' 
closed  meeting  on  November  15, 1993.) 

CONTACT  PERSON  FOR  MORE  MFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board:  (202)  452-3204. 

Dated:  December  9, 1993. 
fennifrr  J.  Johnson. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  93-30477  Filed  12-9-93;  2:42  pmj 
BiujNQ  CODE  mo-ei-f 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 

RESERVE  SYSTEM 

TIME  AND  DATE:  11:30  a.m.,  Thurs4ay. 

December  16, 1993. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets, 

NW.,  Washington.  DC  20551. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Notice  of  proposed  rulemaking  and 
advance  notice  of  proposed  rulemaking 
regarding  the  regulatory  capital  treatment  of 
recourse  arrangements  and  direct  credit 
substitutes. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 
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NotR  Thia  mMting  will  ba  Nootdad  lor  the 
benefit  of  those  unable  to  attend.  Casaattos 
will  be  available  for  listening  in  the  Boanl's 
FreedoB  erf  Inionnabon  Offiin.  and  ooplaa 
may  be  ordered  far  S5  par  caaaatta  by  calling 
(202)  452-^36M  or  Iqr  writing  toe  Pnadnm  of 
Information  Office,  Board  ot  Govamoas  of  the 
Federal  Reserve  System,  Washington,  DC 
20651. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Mr.  Joseph  R.  Coyne.  Assistant  to  the 
Board:  U02)  452-3204. 

Dated:  December  9. 1993. 
Jenniftr  J.  Johaaaa, 

Associate  Secretary  of  the  Board. 

[PR  Doc  93-30478  Piled  12r-0-a3;  2;42  pml 

BRjjNQ  cooe  ano-oi-r 

FEDERAL  TRADE  COMMISSION 

TttiE  AM)  date:  10:00  a.m..  Monday. 
Jiiraary  10. 1994. 

PLACE:  Federal  Trade  Commission 
Duilding.  room  532, 6th  Street  and 
Pennsylvania  Avenue,  NW.. 
Washington.  DC  20580. 

STATUS:  Parts  of  this  meeting  will  be 
open  to  the  public.  The  net  of  the 
meeting  will  be  doaed  to  the  public 

MATTBiSTO  BC  COWSIDERED:  PortiollS 
Open  to  Public: 

(1)  Oral  Argument  in  Stouflisr  Foods 
Corporation,  Docket  9250 

Portions  Closed  to  the  Public: 


(2)  BxacutiTe  Sasskm  to  folkfw  Oral 
Argument  In  Stoufiar  Poods  Corporation, 
Docket  9250 

CONTACT  PERSON  FOR  MORE  MFORMATKW: 

Bonnie  Jansen.  Office  of  Public  Aftairs: 

(202)  326-2180,  Recorded  Message: 

(202) 326-2711. 

DoMMS-davk, 

Secretory. 

[PR  Doc.  93-30418  Filed  12-9-93: 9:54  am) 


LEGAL  teiVRES  CORPORATION 

Board  of  Directors  Presidential  Search 
Committee;  Hearing 

TME  AND  DATE:  A  meeting  of  the  Legal 
Services  Corporation  Board  of  Directors 
Presidential  Search  Committee  will  be 
held  on  December  18. 1993.  The 
meeting  will  commence  at  11 :00  a.ro. 
PLACE:  The  Legal  Services  Corporation. 
750  1st  Street.  NE.,  11th  Floor,  The 
Board  Room.  Washington.  DC  20002, 
(202)  33&-8800. 
STATUS  OF  MEETMG:  Open. 

The  Committee  would  appreciate 
receipt  of  public  comment  in  the  three 
categories  identified  at  items  three 
throtigh  five  of  the  agenda  set  forth 
below.  Speakers  should  be  prepared  to 
provide  comments  aa  each  category 
separately.  Individuals  vAto  wish  to 
comment  but  will  be  uni^^  to  attend 
the  hearing  are  requested  to  submit  their 
comments  in  writing,  by  category,  to: 


Patricia  Batie,  Corporate  Secretary,  the 
Legal  Services  Corporation,  750  1st 
Street,  NE.,  Washington,  DC  20002. 

MATTERS  TO  BE  CONSIDERED: 

Open  Sosfioa: 

1.  Approval  of  Aga^da. 

2.  Receipt  and  Consideration  of 
Presentation  of  Background  ka  Prastdeotial 
Search. 

3.  Receipt  and  Consideration  of  Public 
Comment  Reg^ding  A  Job  Description  for  the 
Office  of  Corporation  President 

4.  Receipt  and  Consideration  of  Public 
Comment  Regarding  the  Qualiflcations  of 
Persons  to  be  Considered  in  Selecting  the 
Corporation  President. 

5.  Receipt  and  Consideration  of  Public 
Comment  Regarding  the  Process  to  be 
Utilized  for  Selecting  the  Corporation 
President 

CONTACT  PBtSON  FOR  MFORMATKM: 
Patricia  D.  Batie,  Executive  Office,  (202) 
336-8800. 

Upon  request,  meeting  notices  will  be 
made  available  in  alternate  formats  to 
accommodate  visual  and  hearing 
impairments. 

Individuals  who  have  a  disability  and 
need  an  acconunodation  to  attend  the 
meeting  may  notify  Patricia  Batie  at 
(202) 336-8800. 

Date  issued:  December  9. 1393. 
Patricia  Di  Balia, 
Ck)rpomte  Secntary. 

(PR  Doc.  93-30503  Piled  12-9-03;  3:21  pm) 
BR^jtG  cooe  TOW-m-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  edtorial  corrections  of  previousiy 
pubKshed  Presklential,  Rule,  Proposed  Ruie, 
and  ^iotice  documents.  These  conectkxis  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  docunwnt  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Part  404 

[Regulations  No.  4] 
RIN  0960-None  Assigned 

Federal  Okf-Age,  Survivors  and 
Disability  Insurance;  Determining 
Disability  and  Blindness;  Extension  of 
Expiration  Dates  for  Various  Body 
System  Listings 

Correction 

In  rule  doctmient  93-29651  beginning 
on  page  64121  in  the  issue  of  Monday, 


December  6. 1993.  make  the  following 
correction: 

On  page  64123.  in  the  first  column,  in 
the  authority  for  subpart  P,  in  the 
second  line  bom  the  bottom.  "442(c)" 
should  read  "422(c)". 

BIUJNQ  CODE  1S0SO1-0 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  831 
RIN  3206-AF67 

Civil  Service  Retirement  System;  Law 
Enforcement  Officers  and  nrefighters 

Correction 

In  rule  document  93-29725  beginning 
on  page  64366  in  the  issue  of  Tuesday, 
December  7, 1993.  make  the  following 
correction: 

On  page  64366.  in  the  third  column, 
in  the  second  full  paragraph,  in  the 
second  line  fitim  the  bottom,  insert 
"not"  after  "have". 

BILUNG  COOE  150S41.O 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
46  CFR  Part  67 

[COO  89-007;  CGD  89-007a] 
RtN2115-AD60 

Documentation  of  Vessels;  Recording 
of  Instruments;  Fees 

Correction 

In  rule  document  93-27840  beginning 
on  page  60256  in  the  issue  of  Monday, 
November  15. 1993,  make  the  following 
corrections: 

§67.S50    [Corrected] 

On  page  60284,  in  §  67.550,  in  the 
table,  in  the  third  column,  the  fee  for  the 
three  entries  under  "Filing  and 
recording:"  now  reading  "iS.OO", 
">4.00"  and  ">8.00"  should  read 
"8.00(>).  "4.00(0"  and  "8.000". 

HtLUNQ  CODE  1SOfr«1-0 


f 


Monda 


Monday 

December  13,  1993        % 


<•« 


Its 


E.  ^     i 


i 


I       1 


Part  II 


\ 


rxi 


Department  of  the 
Interior 

Bureau  of  Indian  Affairs 

25  CFR  Part  262 

Protection  of  Archaeological  Resources; 
Rule 
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DEPARTMENT  OF  THE  INTERIOR 

Burtau  of  Imfian  Affairs 

25CFRPart262 
MN  1076-AC-23 

Protection  of  Archaeological 
Resources 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Final  rule. 

SUMMARY:  The  Bureau  of  Indian  Affairs 
(BIA)  is  adding  a  part  on  the  protection 
of  archaeological  resources  to  Chapter  I. 
The  intent,  in  response  to  direction  in 
the  Archaeological  Resources  Protection 
Act  of  1979  and  consistent  with 
govenunentwide  uniform  regulations,  is 
to  establish  regulations  detailing  the 
BIA's  carrying  out  of  its  functions  and 
authorities  under  the  Act. 
EFFECTIVE  DATE:  June  13. 1994. 
FOA  FURTHER  INFORMATION  CONTACT: 
Donald  R.  Sutherland,  Environmental 
Services  Staff,  Bureau  of  Indian  Affairs, 
MS  4544, 1849  C  Street  NW., 
Washington,  DC  20240,  telephone 
number  (202)  208-4791. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  published  in  exercise  of  authority 
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Background 

The  Archaeological  Resources 
Protection  Act  of  1979  ("Act";  Public 
Law  96-95;  93  Stat.  721;  16  U.S.C 
470aa-ll)  was  enacted  primarily  to 
protect  archaeological  resources  that  are 
on  public  lands  and  Indian  lands.  To 
meet  this  purpose,  the  Act:  (1)  Restricts 
access  to  archaeological  resources  on 
such  lands  to  quahfied  persons  whose 
intentions  are  to  further  archaeological 
knowledge  in  the  public  interest,  and 
requires  them  to  have  a  permit  from  the 
Federal  land  manager  in  order  to  do  so, 
and  (2)  prescribes  civil  and  criminal 
penalties  for  persons  who  excavate  or 
remove  archaeological  resources  on 
pubUc  or  Indian  lands  without  a  permit. 

Section  10(a)  of  the  Act  charged  the 
Secretaries  of  the  Interior,  Agriculture 
and  Defense,  and  the  Chairman  of  the 
Board  of  the  Tennessee  Valley  Authority 
with  promulgating  basic 
govenunentwide  implementing 
regulations.  The  resulting  uniform 
regulations  were  published  as  a  final 
rule  in  48  FR  1016  on  January  6, 1984, 
and  can  be  found  at  43  CFR  part  7,  36 
CFR  part  296,  32  CFR  part  229  or  18 
CFR  part  1312.  Section  10(b)  of  the  Act 
charged  all  Federal  agencies  with 
promulgating  "such  rules  and 


regulations,  consistent  with  the  imiform 
rules  and  regulations — as  may  be 
appropriate  for  the  carrying  out  of 
(their)  functions  and  authorities  ujider 
this  Act." 

Pursuant  to  section  10(b)  of  the  Act, 
the  Department  of  the  Interior  issued  the 
supplemental  final  rule,  43  CFR  part  7. 
subpart  B. 

Tnis  rule  covers:  (1)  Definitions 
specific  to  the  Department  of  the 
Interior,  (2)  the  determination  of  loss  or 
absence  of  archaeological  interest,  (3) 
permitting  procedures  relating  to  Indian 
lands,  (4)  permit  appeals,  and  (5) 
dispute  and  hearings  and  appeals 
procedures. 

In  order  to  carry  out  its  functions  and 
authorities  under  the  Act,  the  BIA  finds 
it  appropriate  to  promulgate  regulations 
pursuant  to  section  10(b).  The  areas 
covered  include:  (1)  Consultation  to 
determine  need  for  a  permit,  (2)  permit 
requirements  for  Indian  tribes  and 
individuals,  (3)  applications  for  permits, 

(4)  landowner  consent  by  the  Secretary, 

(5)  notification  to  Indian  tribes  of 
possible  harm  to,  or  destruction  of,  sites 
having  religious  or  cultural  importance, 
and  (6)  custody  of  archaeological 
resources.  For  other  elements  of  the  Act, 
such  as  civil  penalties  and  hearings  and 
appeals,  the  BIA  adheres  to  the 
procedures  in  the  uniform  regulations 
and  in  the  Department  of  the  Interior 
supplemental  regulations  at  43  CFR  part 
7,  subpart  B.  Those  regulations  also 
provide  definitions  applicable  to  this 
final  rule. 

Proposed  regulations  were  published 
in  the  Federal  Register  on  January  25, 
1990  (55  FR  2580).  The  period  for 
public  comment  closed  on  February  26, 
1990.  Ten  Indian  tribes,  four  BIA  Area 
Offices  and  one  Agency,  one  state 
agency,  one  law  firm  with  tribal  clients, 
one  pan-Indian  organization,  and  one 
historic  preservation  consultant 
responded  in  writing.  A  section-by- 
section  discussion  of  their  comments 
and  of  subsequent  changes  in  the 
proposed  rule  is  set  forth  below. 

Discussion  of  Cranments  and  ChangM 

Supplementary  Information 

One  commentor  found  the  discussion 
of  individually  owned  Indian  lands 
under  item  (3)  in  the  supplementary 
information  to  be  confusing.  The 
purpose  of  this  discussion  was  to  point 
out  that  by  using  the  term  "allotted 
lands,"  the  permitting  procedures  for 
Indian  lands  in  the  Department  of  the 
Interior's  supplemental  regulations  at  43 
CFR  7.35  do  not  include  all  lands  that 
are  covered  by  the  definition  in  the  Act. 
The  definition  in  section  3(4)  of  the  Act 
includes  all  lands  of  individual  Indians 


that  are  either  held  in  trust  by  the 
United  States  or  subject  to  a  restriction 
against  alienation  imposed  by  the 
United  States.  Not  all  such  lands  are 
"allotted  lands." 

The^iroposed  rule  sought  to  correct 
this  problem  by  avoiding  the  term 
"allotted  lands"  and  using  the  term 
"individually  owned  Indian  lands"  to 
encompass  all  of  the  lands  of  Indian 
individuals  included  under  the  Act's 
definition  of  Indian  lands.  This  has  been 
replaced  in  the  final  rule  by  the  term 
"lands  of  Indian  individuals,"  in  order 
to  match  the  wording  used  in  the  Act. 
To  clarify  the  usage  of  this  and  other 
terms  not  already  defined  in  the 
regulations  at  43  CFR  part  7,  a  section 
(262.2)  on  definitions  has  been  added  to 
the  rule. 

Section  262.2    Consultation  to 
Determine  Need  for  a  Permit. 
(Renumbered  262.3) 

Six  commentors  addressed  this 
section.  Of  these,  three  suggested  it 
would  be  administratively  more 
efficient  to  have  permit  applicants 
consult  with  tribes  prior  to,  or 
simultaneously  with,  consulting  with 
BIA  Area  Directors.  The  section  has 
consequently  been  changed  to  require 
that  tribes  be  consulted  with  first.  Other 
changes  reflect  minor  adjustments  in 
wording  recommended  by  two  of  the 
commentors. 

One  commentor  suggested  providing  a 
means  in  this  section  whereby  the 
documented  outcome  of  consultation 
under  section  106  of  the  National 
Historic  Preservation  Act  of  1966  (Pub. 
L.  89-665;  80  Stat.  915;  16  U.S.C  470), 
as  amended,  could  serve  as  a  permit.  Its 
objective  would  be  to  eliminate 
duplication  of  effort  between  the  section 
106  and  permit  application  processes. 

In  response  to  this  suggestion,  a 
provision  allowing  contracts  to  double 
as  permits  has  been  added  as  §  262.5(0 
to  this  rule.  Section  106  consultation 
agreements  are  seldom  linked  to  specific 
researchers,  thus  are  usually  activated 
via  contracts  that  incorporate 
consultation  dociunents.  Where  no 
contract  is  involved,  such  documents 
may  certainly  be  submitted  as  part  of 
the  documentation  required  in  a  permit 
application. 

One  other  commentor  expressed  the 
view  that  lands  covered  by  this  section 
should  include  all  of  those  within  the 
exterior  boundaries  of  any  Federally 
recognized  Indian  reservation.  This 
view  could  not  be  accommodated 
withjn  this  rule,  as  the  rule  is  bound  by 
the  definition  in  the  Act  of  Indian  lands. 
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Section  262.3    Permit  Requirements  for 
Indian  Tribes  and  Individuals. 
(Renumbered  262.4  and  Renamed, 
"Activities  by  Indian  Tribes  or 
Individuals  That  Require  a  Permit") 

Eight  commentors  addressed  this 
section.  Most  questioned  the  provision 
in  §  262.3(c)  allowing  a  permanent 
employee  of  an  Indian  tribe  who  was 
not  a  member  of  that  tribe  to  excavate 
or  remove  archaeological  resources 
without  a  permit  under  the  Act.  if  the 
work  performed  was  an  official 
undertaking  of  the  tribe.  Questioning 
focused  on  the  rationale  for  limiting  this 
provision  to  permanent  employees. 
Doubt,  however,  was  also  expressed 
over  construing  the  exemptions  in 
section  4(g)(1)  of  the  Act  to  apply  to 
anyone  who  is  not  actually  a  tribal 
member. 

The  reasoning  behind  the  provision 
was  that  a  tribe  acts  through  its  agents, 
and  these  agents,  whether  tribal 
members  or  not,  are  covered  by  the 
tribe's  exemption  fit)m  the  permitting 
requirements  of  the  Act.  Tribal 
employees  were  distinguished  from 
consultants  because  liability  for  the 
actions  of  the  former  rests  primarily 
with  the  employer.  The  latter,  being  self 
employed,  are  more  apt  to  be  held  liable 
for  their  own  actions. 

In  reconsidering  the  premise  behind 
the  provision,  an  analogy  was  sought  in 
the  role  of  the  Federal  government  vis- 
a-vis its  agents.  That  the  Federal 
government  is  exempt  from  the  permit 
requirements  of  the  Act  is  obvious  bom 
the  fact  that  it  is  the  permitting 
authority.  Yet,  its  own  agents  may  not 
excavate  or  remove  archaeological 
resources  frt>m  public  lands  without  a 
permit.  They  are  only  granted  relief,  and 
this  by  regulation,  from  having  to  follow 
formal  application  procedures. 

As  a  result  of  this  reconsideration,  a 
strict  interpretation  of  section  4(g)(1)  of 
the  Act  has  been  reapplied  and  the 
provision  in  §  262.3(c)  of  the  proposed 
rule  deleted.  Replacement  §  262.4(c). 
however,  (1)  makes  expedited  means  of 
obtaining  permits  similar  to  those  for 
Federal  employees  available  to  tribal 
employees;  (2)  affirms  that  the 
expedited  means  for  obtaining  permits 
in  §  262.5(f)  are  available  to  persons 
serving  as  agents  for  Indian  tribes  by 
contractual  agreement;  and  (3)  provides 
expedited  means  by  which  agents  for 
tribes  may  meet  the  consultation 
requirement  in  S  262.3(b)  to  determine 
the  need  for  a  permit  The  distinction 
between  tribal  employees  and  persons 
serving  tribes  by  contractual  agreement 
is,  by  reason  of  differing  liability, 
regarded  as  qualita'tive  and  therefore 
retained. 


One  commentor  on  proposed  §  262.3 
declaimed  the  right  of  the  Federal 
government  to  issue  permits  at  all  on 
lands  under  tribal  jurisdiction,  which  is 
a  statutory  matter  that  cannot  be 
addressed  at  the  rulemaking  level.  The 
remaining  commentors  suggested  minor 
wording  changes.  These  have  been 
taken  into  account. 

Section  262. 4    Application  for  Permits. 
(Renumbered  262.5) 

Six  commentors  addressed  this 
section.  Of  these,  two  raised  questions 
about  delegating  permitting  authority 
(§  262.4(a))  to  Agency  Superintendents 
who  lacked  appropriate  professional 
staff.  A  requirement  that  adequate 
professional  support  be  available  has 
therefore  been  added  to  the  provision. 

Two  comments  also  suggested 
changing  the  language  in  propyosed 
§  262.4(c)(3):  one  to  require  tribal  as 
well  as  landowner  consent  before 
removing  archaeological  resources  from 
the  exterior  boundaries  of  a  reservation, 
the  other  to  permit  human  remains, 
grave  goods  and  reUgious  objects  to  be 
dealt  with  differently  than  other 
archaeological  resources.  A  new 
§  262.5(d),  plus  revisions  elsewhere  in 
the  rule  in  response  to  the  Native 
American  Crave  Protection  and 
Repatriation  Act  (Pub.  L.  101-601), 
which  had  not  become  law  when  the 
proposed  rule  was  published, 
accommodate  the  second  suggestion. 
The  first  is  treated  in  the  discussion  in 
§262.7. 

Another  commentor  noted,  in 
reference  to  §  262.4(c)(2),  that  tribal 
permits  should  be  taken  as  conclusive 
evidence  of  tribal  consent  to  issuance  of 
a  permit  under  the  Act.  Wording  to  this 
effect  has  been  added  to  the  section.  A 
new  provision  allowing  tribal  permits, 
contractual  agreements  with  tribes,  and 
contractual  agreements  with  the  BIA  to 
serve  as  permit  documents  imder  the 
Act  has  also  been  added  as  §  262.5(f). 
Tribes  issuing  j)ermits,  however,  may 
still  wish  to  use  consent  letters  as  a 
vehicle  (as  in  §  262.5(c)(1))  for 
commenting  on  religious  or  cultural 
sites  that  might  be  affected  by  proposed 
work. 

Another  commentor  suggested 
changing  the  wording  in  proposed 
S  262.4(c)(1)  fit>m  "landowner  and  from 
the  tribe  having  jurisdiction,"  to 
"landowner  and/or  from  the  tribe 
having  jurisdiction."  While  this  would - 
more  closely  reflect  the  wording  in  the 
Act,  it  is  not  consistent  with  that  in  the 
uniform  regulations.  The  change, 
therefore,  is  beyond  the  prerogatives  of 
thepresent  rulemaking. 

Tne  commentor  specifically  wanted  to 
eliminate  possible  complications  in 


obtaining  tribal  consent  for  permits  on 
Indian  lands  outside  of  the  boundaries 
of  a  reservatioit  Where  these  are 
allotted  lands  over  which  tribal 
jurisdiction  has  not  been  established, 
however,  no  tribal  consent  is  required. 
Where  the  lands  are  under  tribal 
jurisdirtion,  and  fall  within  the  territory 
of  more  than  one  BIA  Area  Office,  the 
question  of  which  of  these  will 
administer  permitting  under  the  Act 
would  best  be  resolved  by  agreement 
among  the  offices  involved. 

This  commentor  also  took  the 
position  that  the  phrase  "appropriate 
terms  and  conditions"  in  the  second 
sentence  of  §  262.4(c)(1)  failed  to  make 
it  clear  that  the  terms  and  conditions 
could  not  conflict  with  the  Act  or  its 
various  implementing  regulations. 
Actually,  the  uniform  regulations  at  43 
CFR  7.9(c)  simply  state  that  permits 
include  "such  terms  and  conditions  as 
may  be  requested."  Indian  tribes  and 
landowners  would  appear  to  be  able  to 
request  any  terms  and  conditions  they 
wish. 

To  be  consistent  with  the  uniform 
regulations  and  to  eliminate  any  hint  of 
limitation  on  the  terms  and  conditions 
that  may  be  requested,  the  word 
"appropriate"  has  been  deleted  from 
what  is  now  §  262.5(c)(1).  A  new 
paragraph,  262.5(c)(l)(v),  provides 
direction  for  cases  where  such  terms 
and  conditions  are  in  conflict  with  the 
Act  and  its  implementing  regulations. 
Permit  applicants  should,  however,  be 
prepared  to  accept  that  there  might  be 
times  when  the  terms  and  conditions  an 
Indian  tribe  or  landowner  chooses  to 
request — which  are.  of  course, 
conditions  on  granting  consent  to  a 
permit — make  it  impossible  to  issue  the 
permit. 

Finally,  one  commentor  suggested 
establishing  a  time  limit  for  Area 
Director  response  to  permit 
applications.  A  response  time  of  15  days 
has  therefore  been  established  at 
§  262.5(g).  It  should  be  noted,  however, 
that  while  this  strongly  implies  that  a 
permit  be  issued  within  that  time,  it 
does  not  actually  require  such.  The  Area 
Director  must  have  the  flexibility  to 
accommodate  situations  where  there  are 
complications  relating  to  the  permit 
application,  such  as  requests  for  terms 
and  conditions  that  are  in  conflict  with 
the  provisions  of  the  Act. 

Section  262.5    Landowner  Consent  by 
the  Secretary.  (Renumbered  262.6) 

Only  three  commentors  addressed 
this  section.  Ywo  wanted  proposed 
§  262.5(d)  to  include  measiu«s.  such  as 
a  time  frame  for  seeking  or  a  threshold 
at  which  multiple  landowners  are  too 
numerous  for  it  to  be  practical  to  obtain 
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their  consent  to  a  permit,  to  enswe  that 
the  Area  Director  makes  a  good  faith 
effort  to  contact  such  landowners  priw 
to  invoicing  Secretarial  consent  on  their 
behalf.  The  other  believed  that  the 
authority  to  grant  this  consent  should 
reside  in  the  tribal  council  rather  than 
with  the  Secretary. 

As  noted  in  the  preamble  to  the 
proposed  rule,  the  provisions  in  this 
section  are  consistent  with  those  already 
in  use  for  other  realty-related  actions  (25 
CFR  162.2  and  169.3).  Those  do  not 
contain  criteria  for  when  to  invoke 
Secretarial  consent  on  behalf  of  multiple 
landowners,  and  adding  such  criteria  is 
more  likely  to  hinder  than  to  help  in 
making  this  decision,  in  view  of  the 
wide  variety  of  circumstances  that 
might  occur.  The  only  change  made  in 
proposed  §  262.5(d)  in  regard  to 
measuring  ^ood  faith  effort  to  contact 
multiple  landowners,  then,  is  the  added 
requirement  that  this  effort  be 
docummted. 

In  regard  to  where  the  authority  to 
grant  consent  on  behalf  of  landowners 
rests,  it  is  the  Secretary,  not  the  tribal 
council,  who  is  the  trustee  for  the  land. 
This  is  beyond  the  authority  of  this 
rulemaking,  or  the  Secretary,  to  alter.  A 
provision  has  been  added  to  $  262.5(d), 
however,  requiring  the  Secretary  to 
notify  the  tribe  (if  any)  having 
jurisdiction  over  the  land  and  allow 
time  for  response  prior  to  granting  such 
consent 

Section  262.6    Notification  to  Indian 
Tribes  of  Possible  Harm  To,  or 
Destruction  Of.  Sites  Having  Religious 
or  Cultural  Importance.  (Renumbered 
262.7) 

The  single  commentor  on  this  section 
argued  that  giving  a  tribe  only  one 
chance  to  address  its  cultural  or 
reUgious  sites  that  might  be  harmed  by 
issuance  of  a  permit  placed,  in  effect,  an 
unreasonable  responsibility  on  the  tritw 
to  stay  aware  of  "all"  such  sites.  The 
commentor  suggested  that  the  section 
provide  for  additional  consultation 
where  previously  unknown  cultural  or 
reUgious  sites,  such  as  burials,  are 
revealed  after  •  permit  has  been  issued. 
As  this  is  already  possible  via  terms  and 
conditions  that  may  be  included  in  a 
permit,  and  as  notification  requirements 
in  the  proposed  rule  are  consistent  with 
those  in  the  uniform  regulations,  the 
section  has  been  left  unchanged. 

Section  262. 7    Custody  of 
Archaeological  Resources.  (Renumbered 
262.8) 

Six  conunoiton  addressed  this 
section.  Of  these,  two  questioned  the 
reliance  in  proposed  %  262.7(a)  on 
principles  of  Ajoglo-American  law  rather 


than  tribal  customary  law  in  treating 
archaeological  resources  excavated  or 
removed  from  lands  of  bdian 
individuals  as  property  of  the 
landovkmeKs).  They  refenred  especially 
to  rehgious  artifacts,  which  might  be 
considered  tribal  patrimony,  and  to 
human  remains  and  grave  goods,  fw 
which  they  found  the  concept  of 
"ownership"  inappropriate  under  either 
legal  tradition. 

The  legal  principles  applied  in  this 
rule  to  the  ownership  of  archaeological 
resources  are,  and  must  remain,  the 
same  as  those  governing  the  Secretary  in 
other  realty  matters,  sudi  as  mineral 
rights  or  land  ownership  itself,  on 
Indian  lands.  The  broader  issue  of  tribal 
versus  individual  Indian  rights  with 
respect  to  allotted  lands  is  beyond  the 
scope  of  this  rulemaking. 

"nie  situation  with  regard  to  religious 
artifacts,  human  remains,  and  grave 
g'X>ds,  however,  has  changed  since 
publication  of  the  proposed  rule. 
Passage  of  the  Native  American  Grave 
Protection  and  Repatriation  Act  (Pub.  L. 
101-601)  now  provides  a  priority 
system  for  determining  the  ownership 
or  control  of  such,  as  this  act  defines 
them,  "cultural  items."  This  rule  has 
been  revised,  where  applicable,  to 
accommodate  that  system. 

The  same  commentors,  plus  one 
other,  also  argued,  in  relation  to 
proposed  §  262.7(b),  that  not  issuing  a 
permit  unless  the  Indian  landownw 
consents  to  release  the  archaeological 
resources  for  curation  or  study  unduly 
restricts  both  archaeological 
opportunities  and  the  right  of  the  Indian 
landowner  to  choose  what  to  releese. 
Neither  is  the  case.  The  argument 
apparently  overlooks  the  fiict  that  the 
provision  refers  only  to  resources 
recovered.  Indian  landowners  retain  the 
full  right  to  restrict,  via  terms  and 
conditions  in  the  permit,  what  is 
recovered;  and  permit  applicants  remain 
free  to  decide  whether  or  not  they  can 
conduct  scientifically  viable  woiic  under 
the  conditirais  imposed. 

Of  course,  as  noted  earlier,  when  the 
terms  and  conditions  requested  foi^ 
inclusion  in  a  permit  malce  it  impossible 
to  do  archaeological  work  in  a  manner 
consistent  %vith  the  purposes  of  the  Act, 
it  may  not  be  possible  to  issue  the 
permit.  A  project  where  some  things  are 
left  unexcavated,  for  example,  migjbt  be 
acceptable.  One  where  what  is 
recovered  is  never  properly  studied 
probably  would  not.  Section 
262.5(c)(l)(v)  of  this  rule  provides  for 
negotiation  under,  but  does  not 
preclude,  such  an  eventuality. 

Another  argument  questicmed  the 
assumption  in  §  262.7  (b)  and  (c)  that 
the  excavation  or  removal  of 


archaeological  resources  where  some 
might  be  sold,  exchanged,  or  transferred 
to  someone  other  than  a  qualified 
curatorial  institution  would  alwavs  be 
contrary  to  the  public  interest.  Selling 
tons  ef  excavated  and  analyzed  clam 
shells  to  a  feed  company,  for  example, 
may  not  be.  In  such  a  case,  however, 
procedures  at  3  CFR  7.33  allow  the 
materials  to  be  declared  no  longer  of 
archaeological  interest.  The  basic 
assumption  remains  valid. 

On  a  more  basic  issue,  two 
commentors  viewed  denial  of  a  permit 
under  proposed  §  262.7(c)  as  an 
infringement  on  the  right  of  Indian 
landowners  to  dispose  of  their  property 
as  they  wish.  Actually,  this  section  is 
aimed  at  the  fact  that  archaeological 
resources  recovered  from  Indian  lands 
under  a  permit  and  retained  by  the 
landownnr  may,  because  they  were 
obtained  legally,  be  sold  or  exchanged 
without  violating  the  Act.  Resources 
recovered  from  public  or  Indian  lands 
without  a  permit,  on  the  other  hand, 
may  not  be;  and  curation  requirements 
effectively  prevent  those  recovered 
legally,  except  where  retained  by  Indian 
landowners.  6t>m  being  sold. 

It  is  not  the  intent  of  what  is  now 
§  262.8(c)  to  limit  what  Indians  may  do 
with  their  archaeological  resources.  It  is 
to  reduce  the  chance  that  an 
archaeologist  with  a  BIA-issued  pwmit 
mi^t  become  the  unwitting  vdiide  by 
which  those  that  reach  the  antiquities 
market  are  removed  from  the  ground. 

Other  comments  relating  to  proposed 
§  262.7:  (1)  Asked  whether  the  BIA  must 
comply  with  36  CFR  part  79  in  cases 
where  archaeological  resources  are 
retained  by  Indian  landowners;  (2) 
suggested  that  a  mechanism  be  added 
for  resolving  conflicts  between  Indian 
tribes  and  individuals  over  the  ultimate 
disposition  of  such  resources,  and  also 
for  those  over  terms  and  conditions  to 
be  included  in  a  permit:  and  (3) 
recommended  that  the  tribe  having 
jurisdiction  over  the  land  in  question  be 
included  in  decisions  to  decline 
issuance  of  a  permit  and  in  agreements 
on  the  study,  storage  or  distribution  of 
archaeological  resources,  or  on  their 
removal  beyond  the  exterior  boundaries 
of  the  reservation. 

In  response  to  the  first,  archaeological 
resources  retained  by  Indian 
landowners  are  no  longer  the 
responsibility  of  the  BIA.  It  therefore 
follows  that  agreements  concemine.  and 
conflicts  between  Indian  tribes  and 
individuals  over  the  ultimate 
disposition  of,  such  resources  are 
beyond  both  the  jurisdiction  of  the  BIA 
and  the  scope  of  this  rulemaking.  With 
regard  to  conflicts  over  terms  and 
conditions  to  be  included  in  permits 
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and  to  decisions  under  proposed 
§  262.7(c)  not  to  issue  a  permit,  the  rule 
has  been  revised,  where  applicable,  to 
provide  for  consultation  with  Indian 
tribes  and/or  individuals. 

Compliance  With  Other  Authorities  and 
Aathorship 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  In  addition,  the 
Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.Q  601  ef  seq).  The  reason  for  this 
determination  is  that  the  proposed 
regulations  are  primarily  directed 
toward  the  management  of  Federal 
resources,  with  negligible  impact  on  the 
general  public.  Furthermore,  the 
rulemaking  merely  adds  detail  to  the 
existing,  uniform  regulations. 

The  Department  of  the  Interior  has 
determined  that  this  proposed 
rulemaking  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  and 
that  no  detailed  statement  is  required 
pursuant  to  the  National  Environmental 
Policy  Act  of  1969. 

The  information  collection 
requirements  contained  in  part  262  do 
not  require  approval  by  the  Office  of 
Management  and  Budget  under  44 
U.S.C  3501  et  seq. 

The  primary  author  of  this  document 
is  Donald  R.  Sutherland,  Archaeologist, 
Environmental  Services  Staff,  Office  of 
Trust  and  Economic  Development. 
Bureau  of  Indian  Affairs. 

There  is  no  Federal  Domestic 
Assistance  number  for  these  regulations. 

List  of  Subjects  in  25  CFR  Part  262 

Historic  preservation,  Monuments 
and  memorials.  Antiquities, 
Archaeology. 

For  the  reasons  set  forth  in  the 
preamble:  Title  25,  chapter  1  of  the 
Code  of  Federal  Regulations  is  amended 
by  adding  a  new  part  262  to  read  as 
follows: 

PART  262— PROTECTION  OF 
ARCHAEOLOGICAL  RESODRCES 

Sec    ' 

262.1  Purpose,  scope  and  information 
collectioo. 

262.2  Definitions. 

262.3  Consultation  to  determine  need  for  a 
permit 

262.4  Activities  by  Indian  tribes  or 
individuals  that  require  a  permit 

262.5  Application  for  permits. 

262.6  Landowner  consent  by  the  Secretary. 

262.7  Notice  to  Indian  tribes  of  possible 
harm  to  cultural  or  religious  sites. 

262.8  Custody  of  archaeological  resources. 


Audiority:  16  U.S.C.  470aa-ll. 

Cross  Reference:  For  uniform  regulations 
issued  by  the  Departments  of  Agriculture, 
Defense,  and  the  Interior  and  the  Tennessee 
Valley  Authority  pertaining  to  the  protection 
of  archaeological  resources,  and  for 
supplemental  regulations  issued  by  the 
Department  of  the  Interior  pertaining  to  the 
same,  see  43  CFR  part  7,  subparts  A  and  B. 

§262.1    Purpose,  scope  and  Information 
collection. 

(a)  Purpose  and  scope.  The  purpose,  of 
this  part  is  to  implement  certain 
provisions  of  the  Archaeological 
Resources  Protection  Act  (Act)  of  1979 
(16  U.S.C.  470aa-ll),  in  accordance 
with  section  10(b)  and  consistent  with 
imiform  regulations  promulgated  under 
section  10(a)  by  the  Secretaries  of  the 
Interior,  Agriculture,  and  Defense  and 
the  Chairman  of  the  Board  of  the 
Tennessee  Valley  Authority  (43  CFR 
part  7,  36  CFR  part  296,  32  CFR  parts 
229  and  1312)  on  February  6, 1984.  This 
part  shall  provide  guidance  to  officials 
of  the  Bureau  of  Indian  Affairs  (BIA)  on 
the  implementation  of  the  Act  as  it 
pertains  to  this  agency. 

(b)  Information  collection.  The 
information  collection  requirements 
contained  in  §  262.5  do  not  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C  3501  et  seq. 

$262.2    Deflnitions. 
As  used  for  purposes  of  this  part: 

(a)  Funerary  objects  means  oojects 
that,  as  a  part  of  the  death  rite  or 
ceremony  of  a  culture,  are  reasonably 
believed  to  have  been  placed  with 
human  remains  of  Indians  either  at  the 
time  of  death  or  later,  or  to  have  been 
made  exclusively  for  burial  purposes  or 
to  contain  such  remains. 

(b)  Sacred  objects  means  specific 
ceremonial  objects  that  are  needed  by 
traditional  Indian  religious  leaders  for 
the  practice  of  traditional  Indian 
religions  by  their  present  day  adherents. 

(c)  Object  of  cultural  patrimony 
means  an  object  having  ongoing 
historical,  traditional,  or  cultural 
importance  central  to  an  Indian  tribe 
itself  and  that  shall  have  been 
considered  inalienable  by  the  tribe  at 
the  time  the  object  was  separated 
therefrom. 

(d)  Indian  individual  means: 

(1)  Any  person  who  is  an  enrolled 
member  of  a  Federally  recognized 
Indian  tribe; 

(2)  Any  person  who  is  a  descendent 
of  such  a  member  and  was,  on  June  1 , 
1934,  physically  residing  within  the 
present  boundaries  of  any  Indian 
reservation:  or 

(3)  Any  other  person  of  one-half  or 
more  Indian  blood  of  tribes  indigenous 
to  the  United  States. 


(e)  Lands  of  Indian  tribes  means  land 
or  any  interest  therein: 

(1)  The  titld  to  which  is  held  in  trust 
by  the  United  States  for  an  Indian  tribe; 
or 

(2)  The  title  to  which  is  held  by  an 
Indian  tribe,  but  which  caimot  be 
alienated  or  encumbered  by  the  owner 
without  the  approval  of  the  Secretary 
because  of  limitations  contained  in  (he 
conveyance  instrument  pursuant  to 
Federal  law  or  because  of  a  Federal  law 
directly  imposing  such  restrictions. 

(f)  Lands  of  Indian  individuals  means 
land  or  any  interest  therein: 

(1)  The  title  to  which  is  held  in  trust 
by  the  United  States  for  the  benefit  of 
Indian  individuals;  or 

(2)  The  title  to  which  is  held  by 
Indian  individuals,  but  which  caimot  be 
alienated  or  encumbered  by  the  owner 
without  the  approval  of  the  Secretary 
because  of  limitations  contained  in  the 
conveyance  instrument  pursuant  to 
Federal  law  or  because  of  a  Federal  law 
directly  imposing  such  restrictions. 

i  262.3    Consultation  to  determine  need  for 
apermlt 

(a)  Any  persoif(  except  as  provided  in 
the  uniform  regulations  at  43  CFR  7.5(b) 
through  (d),  who  prof)oses  to  excavate 
or  remove  archaeological  resources  on 
Indian  lands  or  on  properties  owned  or 
administered  by  the  BLA  must  first 
apply  for  and  secure  a  permit  under  the 
Act.  Procedures  relating  thereto  are  set 
forth  in  §  262.5  of  this  part. 

(b)  No  permit  under  the  Act,  nor  any 
other  Federally  issued  license  or 
authorization,  is  required  for 
archaeological  investigations  that  do  not 
involve  the  excavation  or  removal  of 
archaeological  resources  on  these  lands, 
except  for  BIA  consent  on  properties 
that  it  owns  or  administers. 
Notwithstanding,  persons  other  than 
those  covered  under  43  CFR  7.5(b) 
through  (d)  shall,  before  engaging  in 
such  investigations: 

(1)  Write  to  the  head  of  each  tribal 
goverrmient  having  jurisdiction  over  the 
lands  where  investigations  are  to  be 
conducted  and  request  that  he  or  she 
provide,  within  30  days,  written 
information  on  any  permit,  license  or 
other  form  of  authorization  the  tribe 
might  require  for  the  work  proposed: 
and 

(2)  Provide  the  BL\  Area  Director  with 
a  copy  of  the  tribe's  written  response  (or 
a  copy  of  the  request  to  the  tribe  if  30 
days  have  elapsed  without  any 
response)  ^lus  a  brief  but  clear  written 
description  of  the  prop>osed  work  and 
obtain  his  or  her  written  determination 
as  to  whether  or  not  a  permit  under  the 
Act  is  required.  Area  Directors  shall 
provide  determinations  within  10 
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working  days  after  receiving  such 
documentation. 

1282.4   ActMOes  by  Indian  Mbes  or 
bidNMuals  that  raqulre  a  permit 

(a)  No  Indian  tribe  may.  without  a 
permit  under  the  Act,  excavate  or 
remove  archaeological  resources  on: 

(1)  Lands  of  another  Indian  tribe;  or 

(2)  Lands  of  Indian  individuals, 
except  those  on  which  the  law  of  that 
tribe  regulates  such  activity. 

(b)  No  Individual  Indian  may,  without 
a  permit  under  the  Act,  excavate  or 
remove  archaeological  resources  on  any 
Indian  lands  (including  his  or  her  own] 
other  than  those  on  which  the  law  of  the 
tribe  of  which  he  or  she  is  a  member 
regulates  such  activity. 

(c)  No  person,  as  an  employee, 
consultant,  advisor  or  in  any  other 
capacity  as  an  agent  for  any  Indian  tribe, 
shall  be  exempt  from  the  permit 
requirements  of  the  Act,  except  in  the 
cases  listed  below: 

(1)  No  permit  shall  be  required  if  a 
person  is  s  member  of  the  tribe  having 
jurisdiction  over  the  resources  in 
question  and  the  law  of  that  tribe 
regulates  the  excavation  or  removal  of 
arckaeological  resources  on  its  lands. 

(2)  Tribal  employees  need  not  submit 
permit  applications  to  the  BIA  if: 

(i)  The  proposed  excavation  or 
removal  of  archaeological  resources  is 
within  the  normal  scope  of  their  duties 
or  otherwise  carried  out  by  direction  of 
the  tribal  government; 

(ii)  The  work  is  on  Indian  lands  of  the 
tribe  or  on  which  the  law  of  that  tribe 
regulates  the  excavation  or  removal  of 
archaeological  resources; 

(iii)  The  tribe  ensures  that  the 
provisions  for  permit  issuance  in  this 
part  and  at  43  CFR  part  7  have  been  met 
by  other  documented  means;  and 

(iv)  Before  beginning  the  work,  the 
tribe  notiues  the  Area  Director  about  the 
nature  and  location  of  the  proposed 
work  and  allows  10  working  days  after 
mailing  a  notification  or  5  working  days 
after  an  oral  notification  (provided  this 
is  documented)  for  the  Area  Director  to 
respond.  The  Area  Director  need  only 
respond  when  action  is  reqmred  under 
§  262.7  of  this  part,  and  may  do  so  either 
in  writing  or,  if  documented,  orally. 

(3)  Ck)nsultants.  advisors,  and  others 
serving  by  contractual  agreement  as 
agents  for  Indian  tribes  may  use  the 
provisions  in  §  262.5(f)  of  this  part  to 
expedite  the  process  of  obtaining  a 
permit. 

(4)  Persons  serving  as  agents  for 
Indian  tribes  as  employees  or  by 
contractual  agreement  may  abbreviate 
the  consultation  required  in  §  262.3(b) 
of  this  part  by  disr^arding  the 
requirement  to  consuh  first  with  the 


tribe  and,  provided  the  communication 
is  documented,  by  consulting  with  the 
Area  Director  orally.  In  these  cases,  the 
Area  Director  need  only  respond  when 
a  permit  is  deemed  necessary  and  may 
do  so  either  orally  or  in  writing.  If  a 
response  is  not  received  within  3 
working  days  after  an  oral  description  of 
the  proposed  work  is  made  or  within  7 
working  days  after  a  written  description 
is  mailed  to  the  Area  Director,  the  work 
may  proceed. 

1282.5    Application  for  pennits. 

(a)  Pennits  from  the  BIA  shall  be 
issued  when  an  applicant  meets  the 
requirements  set  out  in  43  CFR  7.8,  and 
may  be  conditioned,  modified, 
suspended,  or  revoked  by  the  Area 
Director.  Area  Directors  may  delegate 
this  authority  to  Agency 
Superintendents,  but  only  on  a  permit- 
by-permit  basis  and  only  to  those  who 
have  adequate  professional  support 
available. 

(b)  Prospective  applicants  may  obtain 
details  on  how  to  apply  for  a  permit  by 
contacting  the  Area  Director,  at  BIA 
Area  Offices  in:  Aberdeen.  SD; 
Albuquerque,  NM;  Anadarito,  OK; 
Arlington.  VA;  BiUings.  MT;  Gallup. 
NM;  Jimeau.  AK;  Minneapolis,  MN; 
Muskogee.  OK;  Phoenix.  AZ;  Portland. 
OR;  or  Sacramento.  CA;  or  by  writing  to 
the  Deputy  Commissioner  of  Indian 
Affairs,  Department  of  the  Interior, 
Washington.  DC  20240. 

(c)  Permit  applications  proposing  the 
excavation  or  removal  of  archaeological 
resources  on  Indian  lands  shall  include 
t*"e  following  consent  doomients: 

(1)  Written  permission  from  the 
Indian  landowner  and  from  the  tribe,  if 
any.  having  jurisdiction  over  those 
lands.  This  must  contain  such  terms  and 
conditions  as  the  landowner  or  tribe 
may  request  be  included  in  the  permit. 
Where  the  permission  is  from  a  tribe,  it 
should  either  state  that  no  religious  or 
cultural  site  will  be  harmed  or 
destroyed  by  the  proposed  work  or 
specify  terms  and  conditions  that  the 
permit  must  include  in  order  to    -  •- 
safeguard  against  such  harm  or 
destruction. 

(i)  For  lands  of  Indian  tribes, 
permission  must  be  granted  by  the  tribe. 

(ii)  For  lands  of  Indian  individuals 
not  under  tribal  jurisdiction,  permission 
must  be  granted  by  the  owner(8).  except 
as  provided  in  §  262.6. 

(iii)  For  lands  of  Indian  individuals 
under  tribal  jurisdiction,  permission 
must  be  granted  by  both  the  owner(s). 
except  as  provided  in  §  262.6,  and  the 
tribe  having  such  jurisdiction.  Where  an 
applicant  is  the  owner,  consent  must 
stiU  be  obtained  from  the  tribe. 


(iv)  Where  the  ownership  of  lands  of 
Indian  individuals  is  multiple, 
permission  must  be  granted  by  the 
owners  of  a  majwity  of  interests,  except 
as  provided  in  §  262.6.  The  same  shall 
apply jyhere  the  applicant  is  one  of  the 
owners. 

(v)  Where  the  terms  and  conditions  a 
tribe  or  landovnier  requests  be  included 
in  a  permit  are  in  conflict  with  the 
provisions  of  this  or  any  other  Act,  with 
Federal  regulations,  or  with  each  other, 
the  Area  Director  may  negotiate  with  the 
requestor  to  eliminate  the  conflict.  If  the 
conflict  remains,  the  permit  may  not  be 
issued. 

(2)  Copies  of  any  permits  required  by 
tribal  law  for  archaeological  work  on 
lands  under  tribal  jurisdiction.  This  may 
serve  as  written  consent  from  the  tribe 
for  the  purposes  of  §  262.5(c)(1). 

(3)  Written  agreement  by  the  Indian 
landowner(s)  to  release  archaeological 
resources  for  curation  or  study,  as 
specified  in  §  262.8(b). 

(d)  Pennits  issued  by  the  BIA  shall 
include  the  following  or  similar 
condition:  "Human  remains  of  Indians, 
funerary  objects,  sacred  objects,  and 
objects  of  cultural  patrimony  may  not  be 
excavated  or  removed  unless  the 
permittee  has  obtained  the  written 
consent  of  the  Area  Director.  In  order  to 
obtain  consent,  the  permittee  shall 
present  to  the  Area  Director  written 
evidence  of  prior  consultation  with  the 
appropriate  Indian  tribe.  If  the  lands 
containing  the  remains  or  objects  are 
tribal  lands,  the  permittee  shall  first 
obtain  the  written  consent  of  the  tribe 
having  jurisdiction  over  the  lands." 
Determination  as  to  which  tribe  is  the 
appropriate  tribe  shall  be  made  in 
accordance  with  §  262.8(a).  Area 
Director  consent  shall  be  based  on  the 
scientific  appropriateness  of  the 
research  objectives  and  provisions  for 
recovery,  recording,  and  analysis  and 
may.  if  documented,  be  oral.  This 
condition  may  be  omitted  from  the 
permit  when  such  excavation  or 
removal  is  proposed,  and  the 
requirements  of  the  condition  are  met, 
in  the  permit  application. 

(e)  Information  and  assistance  in 
contacting  Indian  tribes  and  individual 
Indian  landowners  for  the  purpose  of 
requesting  the  consent  documents  listed 
under  paragraph  (c)  of  this  section  or  of 
seeking  the  consultation  and  consent 
required  under  paragraph  (d)  of  this 
section  may  be  obtained  from  the  BIA 
office  to  which  the  permit  application  is 
submitted. 

(f)  Contractual  agreements  with  the 
BIA  or  Indian  trib^  and  permits  issued 
by  Indian  tribes  may  be  accepted  as 
support  documents  fov  p>ermit 
applications.  They  may  also  double  as 
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permit  docimients.  if  they  demonstrate 
that  the  provisions  for  permit  issuance 
in  this  part  and  at  43  CFR  part  7  have 
been  met  and  they  are  attached  to  a 
Department  of  the  Interior  permit  form. 
This  form  must  be  signed  by  the  Area 
Director,  but  need  only  contain  the 
following  or  similar  statement:  "This 
permit  is  issued  to  the  person(s)  named, 
and  in  accordance  with  the  terms  and 
conditions  in  the  attached  (contractual 
agreement/tribal  permit)." 

(g)  Area  Directors  shall  respond  to 
permit  applications  within  15  working 
days  of  receipt. 

$262.6    Lanftowner  consent  by  the 
Secretory. 

The  Secretary  of  the  Interior,  or 
delegate  thereof,  may.  on  behalf  of  the 
owner(s)  of  lands  of  Indian  individuals, 
grant  consent  for  the  purposes  in 
S  262.5(c)  (1)  and  (3)  when  the  Secretary 
or  his  or  her  delegate  finds  that  such 
consent  will  not  resuh  in  any  injury  to 
the  land  or  owner(s)  and  when  one  or 
more  of  the  following  conditions  exist: 

(a)  The  owner  is  a  minor  or  a  person 
non  compos  mentis; 

(b)  The  heirs  or  devisees  of  a  deceased 
owner  have  not  been  determined; 

(c)  The  whereabouts  of  the  owner  are 
unknown; 

(d)  Multiple  owners  are  so  numerous 
that  the  Secretary  or  his  or  her  delegate 
finds,  after  documenting  his  or  her 
efl^orts  to  do  so,  that  it  would  be 
impractical  to  obtain  their  consent,  as 
prescribed  in  §  262.5(c)(lMiv)  and 
provided  the  Secretary  or  his  or  her 
delegate  also  notifies,  in  writing,  the 
tribe,  if  any,  having  jurisdiction  over  the 
land  and  allows  15  working  days  from 
the  date  of  mailing  date  for  response;  or 

(e)  The  owner  has  given  the  Secretary 
or  his  or  her  delegate  written  authority 
to  grant  such  consent  on  his  or  her 
bebalt 

S262.7    Notice  to  Indian  tribes  of  poasibia 
ham  to  cultural  or  reHgloua  sites. 

When  consent  by  an  Indian  tribe  to 
proposed  excavation  or  removal  of 
archaeological  resources  from  Indian 
lands  it  owns  or  over  which  it  has 
jurisdiction  contains  all  of  the 
information  written  as  prescribed  and 
advised  in  §  262.5(c)(1),  it  may  be  taken 
to  mean  that  subject  to  such  terms  and 
conditions  as  the  tribe  might  specify, 
issuance  of  a  permit  for  the  proposed 
work  will  not  result  in  harm  to,  or 
destruction  of,  any  site  of  religious  or 
cultural  importance.  No  further 
notification  is  necessary,  unless  the 
Area  Director  has  reason  to  believe  that 
the  proposed  work  might  harm  or 
destroy  a  site  of  religious  or  cultural 
importance  to  another  tribe  or  Native 


American  pt)up.  He  or  she  shall  then 
follow  the  notification  procedures  at  43 
CFR  7.7.  Those  procedures  must  also  be 
followed  when  proposed  work  might 
afi^ect  lands  of  Indian  individuals  over 
which  there  is  no  tribal  jurisdiction  or 
public  lands  owned  or  administered  by 
the  BL\. 

f2«2J   Custody  of  archaeological 
resources. 

(a)  Archaeological  resources 
excavated  or  removed  from  Indian 
lands,  except  for  human  remains  of 
Indians,  funerary  objects,  sacred  objects 
and  objects  of  cultural  patrimony, 
remain  the  property  of  the  Indian  tribe 
or  individual(s)  having  rights  of 
ownership  over  such  lands.  Ownership 
and  right  of  control  over  the  disposition 
of  the  excepted  items  shall  be  in 
accordance  with  the  order  of  priority 
provided  in  the  Native  American  Graves 
Protection  and  Repatriation  Act  (Pub.  L. 
101-601).  adapted  for  the  purpose  of 
this  rule  as  follows: 

(1)  In  the  case  of  human  remains  of 
Indians  and  funerary  objects,  in  the 
lineal  descendants  of  the  Indian;  or 

(2)  In  any  case  in  which  such  lineal 
descendants  cannot  be  ascertained,  and 
in  the  case  of  sacred  objects  and  objects 
of  cultural  patrimony: 

(i)  In  the  Indian  tnbe  on  whose  tribal 
lands,  or  on  the  individual  Indian  lands 
of  whose  members,  such  remains  or 
objects  are  discovered; 

(ii)  In  the  Indian  iribe  recognized  as 
aboriginally  occupying  the  public  lands 
owned  or  administered  by  the  BIA  on 
which  such  remains  or  objects  are 
discovered,  if  upon  notice,  that  tribe 
states  a  claim  for  those  remains  or 
objects;  or 

(iii)  Where  it  can  be  so  demonstrated 
by  a  preponderance  of  evidence,  in  the 
tribe  other  than  that  in  paragraph  (a)(2) 
(i)  or  (ii)  of  this  section  having  the 
strongest  cultural  relationship  with  such 
remains  or  objects,  if,  upon  notice,  that 
tribe  states  a  claim  for  those  remains  or 
objects. 

(iv)  The  Area  Director  shall  provide 
the  required  notice  to  any  Indian  tribe 
identified  under  paragraph  (a)(2)  (ii)  or 
(iii)  of  this  section,  in  writing,  witJiin  5 
working  days  after  such  identification 
has  been  documented  and  confirmed, 
and  shall  at  the  same  time  submit  a 
copy  of  the  notice  for  publication  in  the 
Federal  Register.  This  notice  shall 
include  a  description  of  the  remains  or 
objects;  of  where,  how,  and  why  they 
were  excavated  or  removed;  and  of  the 
evidence  used  to  identify  the  tribe  being 
notified.  The  remains  or  objects  in 
question  shall  be  considered  the 
property  of  the  pertinent  tribe  under 
paragraph  (a)(2)(i)  of  this  section  or,  in 


the  case  of  paragraph  (a)(2)(ii)  of  this 
section,  held  and  administered  by  the 
BIA  until  or  unless  a  claim  is  stated. 

(b)  No  permit  for  the  excavation  or 
removal  of  archaeological  reaouroes  on 
Indian  lands  may  be  issued  writhout  the 
written  consent  of  the  Indian 
landowners)  either  to  erant  custody  of 
the  resources  recovered  (other  than 
human  remains  of  Indians,  funerary 
objects,  sacred  objects  or  objects  of 
cuhural  patrimony)  to  a  curatorial 
facility  that  meets  tiie  requirements  of 
36  CFR  part  79  or  to  allow  the  permittee 
a  reasonable  period  of  time  to  hold  or 
have  ready  access  to  them  at  an 
appropriate  location  for  study.  The 
excepted  remains  and  objects  are 
covered  under  §262.5(d}  of  this  part 
which,  in  general,  permits  their 
excavation  or  removal  only  when  the 
research  objectives  and  provisions  for 
recovery,  recording,  and  analysis  are 
scientifically  appropriate.  Written 
consent  to  custody  by  a  curatcMial 
facility  may  include  terms  and 
^conditions  regarding  curation  (e.g., 
cleaning,  viewing,  loaning,  studying, 
etc.),  provided  these  are  consistent  with 
36  CFR  part  79. 

(1)  On  lands  of  Indian  tribes,  consent 
must  be  obtained  from  the  tribe. 

(2)  On  lands  of  Indian  individuals, 
consent  must  be  obtained  from  the 
owner  of  the  land  or  the  owners  of  a 
majority  of  interests  therein,  except  as 
provided  in  §  262.6. 

(3)  Where  consent  is  by  the  owners  of 
a  majority  of  interests,  it  must,  if  the 
archaeological  resources  are  to  be 
retained  by  or  returned  after  study  to  the 
interest  holders,  designate  a 
representative  to  receive  those 
resources.  Whether  and  how  these  are 
subsequently  distributed  among 
themselves  is  a  matter  for  the  interest 
holders  to  decide. 

(c)  The  Area  Director  may,  after 
notifying  the  tribe  (if  any)  having 
jurisdiction  over  such  lands  and 
allowing  15  working  days  for  response, 
decline  to  issue  a  permit  for  lands  of 
Indian  individuals  if  he  or  she  has  any 
verifiable  reason  to  believe  that 
archaeological  resources  retained  by  the 
landowner(s)  after  being  studied  will  be 
sold  or  exchanged  other  than  to  the  tribe 
having  jurisdiction  or  to  a  curatorial 
facility  that  meets  the  requirements  of 
36  CFR  part  79.  The  basis  for  decline 
shall  be  that  excavation  or  removal  of 
resources  under  such  circumstances 
would  not  be  in  the  public  interest  and 
would  thus  be  contrary  to  the  purposes 
of  the  Act.       » 

(d)  The  landowners)  alone  may  grant 
custody  of  archaeological  resources 
(except  for  human  remains,  funerary 
objects,  sacred  objects  and  objects  of 
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cultiiral  patrimony,  which  are  subject  to 
the  provisions  of  paragraph  (a)  of  this 
section)  excavated  or  removed  from 
lands  of  Indian  individuals  that  are 
imder  tribal  jiuisdiction  to  a  cxuatorial 
fecility  that  meets  the  requirements  of 
36  CFR  part  79.  When,  however,  such 


consignment  constitutes  the  ultimate 
disposition  of  these  resources,  the  tribe 
having  jurisdiction  must  also  grant  its 
consent.  Any  subsequent  exchange  or 
disposition  by  the  facility  must  have  the 
consent  of  both  the  landowners)  and 
the  tribe. 


Dated:  September  17. 1993. 
Ada  E.  Deer. 

Assistant  Secretary — Indian  Affairs. 

|FR  Doc.  93-30203  Filed  12-10-93;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inapaction  Sarvica 

9  CFR  Parte  318, 381.  and  391 
[Dodwl  Na  92-002F] 
RIN0583-AB49 

Accreditation  Faaa,  Standarda,  and 
Procedurea  for  FSIS  Accredited 
Laboratorlaa 

AGENCY:  Food  Safety  and  Inspection 
Service.  USDA. 
action:  Final  rule. 

SUIMIARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  amending 
the  Federal  meat  and  poultry  products 
inspection  regulations  to  establish  user 
fees  and  adjust  the  standards  and 
procedures  for  the  accreditation  of  non- 
Federal  analytical  chemistry 
laboratories.  The  Agency's  Accredited 
Laboratory  Program  (ALP)  quaUfies  non- 
Federal  analytical  laboratories  to 
conduct  analysis  of  official  meat  and 
poultry  samples.  These  laboratories 
provide  the  Agency  and  the  regulated 
industry  with  an  alternative  to  reUance 
on  F$IS's  own  laboratories  and  often 
permit  more  timely  analytical  results 
that  could  otherwise  be  possible. 
Accredited  laboratories  analyze  meat 
and  poultry  samples  for  moisture, 
protein,  fat,  and  salt  content  and/or 
certain  chemical  residues.  User  fees, 
which  will  cover  the  costs  of  the  FSIS 
Accredited  Laboratory  Program,  are 
mandated  by  the  Food,  Agriculture, 
Conservation,  and  Trade  Act  of  1990 
(the  1990  Farm  Bill),  as  amended. 
EFFECTIVE  DATE:  December  13, 1993. 
FOR  FUnTHER  INFORMATION  CONTACT:  Dr. 
Jess  Rajan,  Chief,  QuaUty  Systems 
Branch,  Chemistry  Division,  room  516- 
A.  Annex  Building,  USDA,  FSIS.  300 
12th  Street  SW.,  Washington,  DC 
20250-3700, (202)  205-0679. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  final  rule  has  been  reviewed 
under  Executive  Order  12866. 

Executive  Order  12778 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule  (1)  establishes 
user  fees  for  non-Federal  analytical 
chemistry  laboratories  accredited  under 
the  Federal  Meat  and  Poultry  Products 
Inspection  Acts  and  regulations 
promulgated  thereunder,  and  (2)  adjusts 
the  standards  and  procedures  for  the 
accreditation  of  such  laboratories. 

States  and  local  jurisdictions  are 
preempted  under  the  Federal  Meat 


Inspection  Act  (FMIA)  and  the  Poultry 
Products  Inspection  Act  (PPIA)  from 
imposing  any  requirements  with  respect 
to  federally  inspected  premises  and 
facilities,  and  operations  of  such 
establishments,  that  are  in  addition  to, 
or  difiierent  than,  those  imposed  under 
the  FMLA  or  PPIA.  States  and  local 
jurisdictions  are  also  preempted  imder 
the  FMIA  and  PPIA  from  imposing  any 
marking,  labeling,  packaging,  or 
ingredient  requirements  on  federally 
inspected  meat  or  poultry  products  that 
are  in  addition  to,  or  different  than, 
those  imposed  under  the  FMIA  or  the 
PPIA,  as  well  as  preempted  from 
imposing,  under  the  PPIA  for  poultry 
products,  certain  storage  and  handling 
requirements.  States  and  local 
jurisdictions  may,  however,  exercise 
conciirrent  jurisdiction  over  meat  and 
poultry  products  that  are  outside  official 
establishments  for  the  purpose  of 
preventing  the  distribution  of  meat  or 
poultry  products  that  are  misbranded  or 
adulterated  under  the  FMIA  or  PPIA  or, 
in  the  case  of  imported  articles,  which 
are  not  at  such  an  establishment,  after 
their  entry  into  the  United  States.  States 
and  local  jurisdictions  may  also  make 
requirements  or  take  other  actions,  that 
are  consistent  with  the  FMIA  and  PPIA. 
with  respect  to  any  other  matters 
regulated  under  the  FMIA  and  PPL\. 

Under  the  FML\  and  the  PPL\,  States 
that  maintain  meat  and  poultry 
inspection  programs  must  impose 
requirements  that  are  at  least  equal  to 
those  required  under  the  FMIA  or  PPIA. 
These  States  may,  however,  impose 
more  stringent  requirements  on  such 
State-inspected  products  and 
establishinents. 

This  final  rule  will  have  no 
retroactive  eSect  and  applicable 
administrative  procedures  must  be 
exhausted  before  any  judicial  challenge 
to  the  application  of  these  provisions. 
Those  administrative  procedures  are  set 
forth  in  9  CFR  306.5,  318.21(h),  381.35, 
and  381.153(h). 

EfiEect  on  Small  Entities 

Most  of  the  entities  accredited  by 
FSIS  that  will  be  affected  by  this  fiinal 
rule  are  large,  independent  laboratories 
or  official  meat  packing  establishments 
or  States  that  own  or  operate  accredited 
laboratories. 

There  are  ciurently  approximately 
240  laboratories  in  the  FSIS  accredited 
laboratory  program.  About  three 
quarters  of  these  are  large  entities,  with 
respect  to  the  volume  of  business,  or 
part  of  such  entities  as  large  business 
corporations.  State  universities,  or  State 
governments.  These  laboratories  provide 
analytical  services  to  large  and  small 


establishments  for  analysis  of  official 
samples. 

Participation  in  the  Agency's 
Accredited  Laboratory  Program  is 
voluntary.  The  principal  burdens  of  the 
final  Q;ie  on  laboratories  will  be  the  fee 
charged  for  FSIS  accreditation  ($3,500 
per  accreditation,  of  which  a  laboratory 
may  have  more  than  one)  and  the 
minimal  bilUng  and  accounting  costs. 

Some  large  laboratories  have  multiple 
accreditations  for  food  chemistry  and 
chemical  residues,  while  many  small 
laboratories  are  accredited  only  for  food 
chemistry.  Thus,  smaller  laboratories 
(small  entities)  will  be  expected  to  pay 
smaller  amounts  of  accreditation  fees 
than  large  laboratories.  Balanced  against 
these  costs  are  the  revenues  from 
analyzing  official  samples,  which  are 
likely  to  be  greater  because  firms  can  be 
expected  to  pass  much  of  the  costs  of 
obtaining  accreditation  to  clients,  and 
the  enhancement  of  income  from  other 
services  provided  by  the  laboratories 
because  of  their  status  as  "accredited  by 
FSIS."  As  a  result,  the  net  effect  of  this 
rulemaking  on  both  small  and  large 
laboratories  will  not  be  significant.  The 
user-fee  cost  increments  for  having 
official  samples  analyzed  by  accredited 
laboratories  are  likely  to  be  passed  on  to 
the  establishments  doing  business  with 
accredited  laboratories,  or  absorbed  by 
the  official  establishment  if  the 
establishment  has  an  in-house 
accredited  laboratory.  EstabUshments 
using  the  laboratories  will  continue  to 
benefit  from  the  earUer  marketing  of 
product  released  from  official  retention. 
Overall  benefits  to  the  meat  and  poultry 
industry,  including  both  small  and  large 
establishments,  from  using  accredited 
laboratories  are  not  expected  to  change 
significantly. 

Small  laboratories  that  do  very  little 
analysis  (15  or  fewer  analyses  a  year)  of 
official  samples  may  choose  to 
discontinue  participating  in  the  ALP.  It 
is  expected  that  a  decision  to  participate 
would  be  based  on  a  calculation  of  the 
benefits  and  costs  to  the  firm,  including 
a  determination  whether  the  resulting 
loss  of  business  from  not  participating 
in  the  ALP  would  be  significant. 

As  a  result  of  nonparticipation  in  the 
ALP  by  some  small  laboratories,  small 
official  establishments  doing  business 
with  these  laboratories  would  have  to 
seek  other  facilities  for  the  analysis  of 
official  samples.  However,  there  would 
be  relatively  few  instances  of  this  for 
small  establishments  because,  by  their 
natiue,  small  establishments  rely 
irimarily  on  FSIS  laboratories  and  seek 
ittle  assistance  from  accredited 
aboratories  for  the  analysis  of  official 
samples.  • 
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If  some  of  these  small  accredited 
laboratories  were  no  longer  available, 
the  estabUshments  could,  and  likely 
would,  have  samples  tested  by  other 
accredited  laboratories,  such  as  those 
operated  by  States.  The  Agency  is 
unaware  of  any  cases  in  which  such 
alternate  arrangements  could  not  be 
made.  The  affected  estabUshments 
would  still  be  able  to  exercise  the  option 
of  having  samples  tested  at  their  own 
expense  so  that  product  found  to  be  in 
compliance  with  Federal  regulations 
could  be  released  into  commerce  sooner 
than  it  could  if  the  establishments  had 
samples  mailed  to  an  analyzed  by  FSIS 
laboratories. 

Besides  the  user-fee  provisions,  the 
final  rule  contains  adjustments  to  the 
accreditation  procediu^s  and 
performance  standards.  For  example, 
some  unit  names  and  addresses  and 
some  operational  procediues  are  being 
changed  to  conform  with  Agency 
practice.  Also,  the  statistical  evaluation 
criteria  for  determining  the  effiectiveness 
and  consistency  of  laboratory  analytical 
processes  are  being  adjusted  on  the 
basis  of  comparison  data  accumulated 
and  analyzeo.  The  Agency  is  providing, 
through  the  final  rule,  a  more  equitable 
and  efficient  way  of  determining  the 
qualifications  of  laboratories  in  the 
program.  The  changes  made  by  the  final 
rule  will,  by  way  of  providing  clearer 
explanations  of  the  requirements  for 
participation  in  the  program  as  well  as 
providing  more  acoirate  and  up-to-date 
performance  criteria,  reduce  the  need 
for  administrative  consultations,  and 
increase  operational  efficiencies  in  both 
laboratories  and  the  Agency.  Tlie  cost 
savings  of  such  improved  efficiencies 
are  likely  to  be  small  in  most  cases, 
however. 

For  the  reasons  given  above,  the 
effects  of  the  final  rule  on  the  accredited 
laboratories  and  on  the  establishments 
they  serve  will  not  be  significant. 

Paperwork  Requirements 

This  final  rule  will  impose  a  minimal 
paperwork  burden  associated  with 
accounting  and  payment  of  bills 
presented  by  FSIS  to  laboratories 
participating  in  the  ALP.  This  burden  is 
estimated  at  about  one-half  staff  hour 
per  laboratory  per  year.  Under  current 
Agency  policies,  six  food  chemistry 
check  sample  sets  per  year  are  being 
supplied  to  accredited  laboratories. 

About  195  laboratories  in  the  ALP  are 
expected  to  continue  their 
accreditations  for  food  chemistry 
analysis.  In  addition,  the  Agency  has 
updated  an  existing  form,  to  be  used  by 
participating  laboratories  to  report  the 
results  of  food  chemistry  check  sample 
analyses  for  initial  accreditation.  The 


burden  estimate  for  collecting  and 
recording  the  information  on  the  form 
and  mailing  it  to  FSIS  is  one-half  staff 
hour  per  laboratory  per  set  of  check 
samples. 

Information  concerning  the 
paperwork  biuden  associated  with  the 
user  fee  provisions  of  the  final  rule  has 
been  submitted  to  OMB.  The  paperwork 
requirements  imder  the  new  and 
existing  FSIS  accredited  laboratory 
regulations,  including  the  above  form, 
have  been  approved  under  OMB  No. 
0583-0080. 

Background 

To  assure  compliance  with 
regulations  promulgated  under  the 
Federal  Meat  Inspection  Act  (FMIA— 21 
U.S.C.  601  et  seq.)  and  the  Poultry 
Products  Inspection  Act  (PPIA— 21 
y.S.C  451  et  seq.),  and  regxilations 
promulgated  thereunder,  samples  of 
meat  and  poultiv  products  are  tested 
periodically  to  determine  protein, 
moisture,  &t,  and  salt  content.  Analyses 
are  also  conducted  to  determine  the 
presence  of  any  violative  concentrations 
of  drug  or  other  chemical  residues. 

When  FSIS  finds  that  a  product  is  not 
in  compliance,  the  Agency  is  required  to 
take  appropriate  action  against  the 
processor  of  that  product.  Depyending  on 
the  type  of  product  and  the  severity  of 
the  noncompUance,  such  action  may 
range  from  product  reprocessing  to 
litigation  proceedings.  Because  of  the 
critical  nature  of  product  testing,  it  is 
necessary  for  FSIS  laboratories  that 
analyze  official  samples  of  meat  and 
poultry  products  to  maintain  a  high 
degree  of  integrity. 

A  processor  whose  sample  is  to  be 
analyzed  generally  has  the  option  of 
using  either  an  FSIS  laboratory  or  an 
accreidited  laboratory.  The  cost  of  FSIS 
analysis  is  borne  by  the  Government 
while  the  cost  of  non-Federal  analysis  is 
borne  by  the  processor.  Due  to  the 
limited  number  of  FSIS  laboratories  and 
their  heavy  workload,  many  processors 
prefer  to  use  the  non-Federal 
laboratories  either  for  convenience  of 
location  or  to  obtain  test  resxilts  more 
quickly. 

In  1991,  section  1327  (7  U.S.C.  138f) 
of  the  Food.  Agriculture,  Conservation, 
and  Trade  Act  1990  (Pub.  L  101-624), 
known  as  the  1990  Farm  Bill,  was 
amended  to  require  USDA  to  charge  a 
nonrefundable  accreditation  fee  for 
laboratories  seeking  accreditation  by  the 
Secretary  under  the  authority  of  the 
FMLA  or  PPIA.  The  fee  established  is 
required  to  be  ah  amount  that  will  offset 
the  cost  of  the  ALP  administered  under 
the  authority  of  the  FMIA  and  PPIA.  All 
fees  collected  by  the  Secretary  of 
Agriculture  are  to  be  credited  to  an 


account  from  which  the  expenses  of  the 
Accredited  Laboratory  Program  are  paid, 
and  are  to  be  available  immediately  and 
remain  available  imtil  expended  for  the 
ALP. 

On  August  19. 1993,  FSIS  proposed 
amendments  to  the  Federal  meat  and 
poultry  inspection  regulations  to 
estabUsh  accreditation  fees  and  to  adjust 
the  standards  and  procedures  for  the 
accreditation  of  non-Federal  analytical 
chemistry  laboratories  (58  FR  44236). 
The  adjustments  to  program  standards 
were  proposed  to  more  accurately 
reflect  the  performance  of  participating 
laboratories.  Changes  to  some 
administrative  procedures  were  also 
proposed  to  enhance  FSIS  management 
of  the  program. 

The  final  rule  is  effective  upon 
pubUcation.  Title  I  of  the  Agricxilture, 
Rural  Development,  Food  and  Drug 
Administration,  and  Related  Agencies 
Appropriation  Act  (Pub.  L.  103-111) 
provides — separately  from  the 
appropriation  for  FSIS  for  services 
authorized  by  the  FMIA  and  PPL\— for 
laboratory  accreditation  fees  to  be 
credited  to  the  account  for  the  FSIS 
appropriation.  Therefore,  FSIS  must 
have  the  revenue  from  the  accreditation 
fees  available  to  operate  the  ALP  during 
fiscal  year  1994.  c5nly  upon 
promulgation  of  the  final  rule  can  the 
Agency  have  funds  available  for  the 
ALP  and  operate  the  program  according 
to  the  standards  and  procedures 
prescribed  by  the  rule.  Any  delay  in 
adoption  of  the  rule  could  result  in 
suspension  of  FSIS  laboratory 
accreditation  services  and, 
consequently,  a  disruption  of  laboratory 
support  in  inspection  operation. 

In  addition  to  the  establishment  of 
accreditation  fees,  the  final  rule  adjusts 
standards  and  procedures  for 
accreditation.  Implementation  of  the 
accreditation  fees  in  itself  changes  the 
procedures  for  applying  for  and 
obtaining  an  aca«ditation,  so  it  is 
necessary  to  implement  such 
application  procedures  at  the  same  time 
that  the  fee  requirement  becomes 
effective. 

Further,  the  final  rule  defines 
accreditation  as,  in  part,  a  determination 
by  the  Agency  that  me  applying 
laboratory  meets  certain  quaUfications. 
These  qualifications  for  the  several 
types  of  accreditation,  including 
standardizing  values,  are  set  forth  in  the 
final  rule.  It  would  be  administratively 
infeasible  to  separately  implement  the 
qualification  criteria  and  the 
accreditation  fees.  Consequently, 
accreditation  fees  and  adjusted 
standards  and  procedures  for  laboratory 
accreditation  must  be  implemented 
simultaneously. 


852Se     Fadaral  Ragister  /  Vol.  58,  No.  237  /  Monday.  Dacemer  13,  1993  /  Role«  mad  Regulations 


"niafiiDn;  in  •coordancv  whfa  wciiop 
553  of  dtt  Adfliinistratnr*  ProcBdura  Ad 
(5  U.S.C  553).  good  caam  ia  fbond  far 
makingdw  fioal  nils  •fiactiv*  apon 
publication. 

1.  DferFoM 

Accraditad  l^wraioiiM  of  record  on 
the  cfiiactive  date  of  th«  final  rula  will 
be  requirad  to  reapply  to  the  Agency  to 
cdotinua  theii  acoaditationa.  FSIS  will 
issue  bilb  (Form  AD-496^,  Bill  for 
Collection)  for  tlieir  accreditation  fees. 
The  fee  required  for  each  accreditation 
sou^  is  $3,500  per  year.  lahoratnriea 
that  enter  tha  pio^am  after  the  eSactive 
date  of  the  regulation  will  be  lulled  on 
the  anniversary  date  of  their 
application.  Laboratories  that  k>aa  thMr 
accreditation  bacauae  of  pecfacoMDoe 
conaidarationa  and  wish  to  reapply 
following  the  mandatoty  waiting  period 
will  be  requited  to  pay  a  new 
accredititioa  fae  on  the  date  of  tbair 
application,  commenaurata  wUh  the 
number  of  new  accreditatiQiks  raooaatad. 
Annual  isea  thereafter  will  be  billad  on 
the  anniversary  dale  of  each 
accreditation.  A  copy  or  each  hill  «vill 
be  forwarded  to  the  National  Finance 
Caiitar.  U^A,  to  record  the  account 
receivri^  in  the  records  far  the  Agency. 
Payment  of  the  )iiil,  by  money  order, 
check,  ot  buiJt  draft  i>  due  immediately 
and  should  be  forwarded  with  a  copy  of 
the  bill  to  the  address  shown  on  the  bilL 

Laboratories  that  wish  to  become 
accredited  for  the  first  time  should 
submit  their  request  in  wiiting. 
identifying  the  wedfic  accreditation(s) 
they  seek.  The  iMoratoiy  will  send  to 
FSIS  fiaes  commensurate  with  tha 
accreditation(s)  sought  along  with  its 
written  ^mlication.  Should  sa  applying 
laboratory  oe  unable  to  successful^ 
analyze  the  initial  aat  of  accreditatioa 
check  samples  required,  it  will  have  tn 
opportunity  to  analyae  a  saccmd  set  of 
accreditatioD  check  a^mpl^  to 
demonstrate  analytical  j^ofidency.  If 
the  laboratory  fails  to  snccasaiuny 
Ktalyxa  either  of  these  sets  of  check 
samples,  the  laboratory  will  be  reqaixed 
to  wait  the  minimum  mandatory  time 
period— *G  days — befiore  reajipiying  for 
accreditation.  The  Agency  conatders 
this  amount  of  time  to  be  neoeasary  and 
.  adequate  for  a  laboratory  to  make  the 
changaa  necaaaary  to  improve  its 
performance.  At  that  tinaa,  tlw 
laboratory  will  again  be  required  to 
apply  for  acaraditetion  and  to  pay  the 
$3,500-per-acaadilatian  foe  in  the  same 
manner  as  it  did  initiallT. 

Each  year,  the  fee  for  laboratory 
accreditation  and  maintonfTy^  ol 
accreditatioo  will  ba  reviewed  and  a 
cost  analysis  parfarmed  to  detarndna 
whether  the  current  nonrefundable 


accreditation  fee  established  will  be 
adaqnaia  to  racovar  die  costs  of 
providing  the  acosditatian  servioa  far 
the  nsKt  year.  If  it  is  not.  a  new  fisa  %nll 
be  established  and  the  regulations  will 
be  amended  accordingly. 

Tlie  agency  uaea  tiie  ansnlativa 
sumaoation  (GUSlAf)  statistical  method 
is  ewafaating  the  ahiUty  of  latxnatanea 
to  maintain  satiafactory  perfarmance 
and  foor  types  of  CUSUM  values  are 
used  as  perfannancB  oitaiia.  On  the 
date  the  user-fsa  fondad  accraditatian 
program  goes  into  effect,  the  Agency 
will  set  ail  CUSUM  values  at  zero  for  all 
laboratories  in  good  standing. 

2.  Staadardiziag  Valuaa 


FSIS  uses  analytical  results  obtained 
from  FSIS  and  accredited  laboratories 
on  Intstlaboratary  accreditation 
maintsnanca  check  samples  and/or  split 
samples  to  avalxiato  a  laboratory's 
performaBce.  Check  samplea  are 
prepared  from  a  large  sample  at  a 
oanlral  location  and  aeot  to  accredited 
laboratoriaa.  ^»lit  samples  va  splits  of 
randomly  selected  ofBcia)  samples  dMt 
are  analyced  by  an  accredited  laboratory 
and  an  FSIS  leoanAarj. 

The  Agent's  avaluattoD  of  a 
laboratory  ta  based  on  die  difEwence  of 
a  resoh  obtained  by  diat  laboratory  for 
a  sample  and  die  mean  of  results 
obtained  by  laboratoriea  diat  analyzed 
the  same  sample.  Evahiation  is  baaed  on 
statisdcal  aummariaa  of  diese 
diffKencea  over  many  samplea. 

FSIS  has  annnded  §§  318.21  and 
381.153  (•  CFR  318^  and  381.153)  of 
the  masrt  and  poultry  inflection 
regulations  to  change  some  of  the 
standardizing  values  need  in  evaluating 
laboratory  performance. 

Review  of  Commanta  on  the  Piqaoaad 
Ruk 

Conunanis  on  the  ptopoaal  were 
received  frooi  17  private  laboratories, 
two  State  l^iOTatories,  qdb  U.S. 
Congteaaman  and  one  U.S.  Senator 
(both  enclosing  constitaeot 
coiresponden^,  three  tnde 
associations,  and  two  ptofasaional 
associations.  Subjects  addressed 
from  the  issue  ofchaigtaguser  faea  for 
laboratory  accreditation,  to  the  amount 
and  fafaniass  of  the  proposed  feee.  to 
accreditation  standards  and  procedures. 
Comments  have  been  grouped  by 
subject,  with  agency  responses,  as 
foDowa. 

Comment-  Hie  aocreditad  Uioratory 
pro-am  should  be  financed  by 
appioprialiana  and  not  by  uner  feea. 
(Seven  conunanta.) 

Re^jionse:  In  the  1900  Farm  Bill  (7 
U.S.C  1381)  aa  amended.  Congreas 
mandated  the  funding  of  the  Accredited 


Laboratory  Program  through  die 
charging  of  a  nomefundrfila 
accreidkatian  fee. 

Conunent:  The  amount  of  the  fee 
propoaad  ia  too  hi^  Some  laboratories 
may  ohooae  not  to  participate  in  the 
accreditation  proyam.  (19  comments.) 

Respooae:  The  roe  required  by  the 
1990  Fasm  Bill,  aa  amended,  must  offset 
the  cost  of  the  labv^ocy  aocieditation 
pn^am.  The  fae  proposed  is  based  cm 
the  cost  of  operating  the  existing 
proeram  and  the  estimated  participation 
in  the  program.  The  charging  of 
accreditatioa  fees  may  lead  some 
laboratories  to  discontinue  their 
participation  in  the  program.  FSIS 
estimates  that  new  enrollments  would 
replace  these  and  that,  as  a  result,  the 
cost  of  operating  the  program  would  not 


chanae  aimificantly. 
Almou^  ] 


I  FSIS  repets  any  decision  by 
a  labocatoiy  not  to  participate  in  the 
accreditation  program  for  this  reason  the 
Agency  is  botuid  by  the  provistons  of 
the  Farm  Bill  tocharge  an  accreditation 
fee  that  ia  based  on  the  costs  of  the 
accreditation.  The  Farm  Bill  provides 
for  annual  adjustment  of  the  feow  The 
Agency  will  review  each  year  the  level 
of  participation  by  labcHatorias  and  the 
operating  costs  to  the  Agency  to  assure 
that  the  tee  charged  is  fair  and  in 
GompUance  with  the  legislation. 

rrfimment-  The  proposed  fae  is  too 
high  compared  with  faea  charged  in 
other,  similar,  laboratory  accreditation 
programs.  (Two  comraaats.) 

Response:  As  previously  stated,  the 
basis  for  the  pxt^iosed  fee  is  stxpulated 
by  the  Farm  BilL  The  Agency  does  not 
have  latitude  in  terms  of  rhaTgjM  a  fea 
The  fee  charged  is  required  to  omeU  the 
costs  of  the  program.  The  Agency  has 
determined  that  the  fee  proposed  is 
necessary  to  oStet  the  cost  of  the 
ptogjFaBL 

rnmmamt'  The  Statistical  basis  for  the 
performance  standards  proposed  is 
questionable.  (Five  comments 
questioned  the  statistical  methodology 
uaed:  two  favored  it) 

Response:  The  Agency  is  monitoKing 
ine  analysis  of  a  varying  number  of 
check  samf^aa  and/or  tphi  aanplaa  for 
each  UMffatory.  Random  nuabecs  of 
san^ilea  are  submitted  to  FSIS  over  a 
period  of  time.  Process  control  statistics 
are  a|^proi»iate  for  evaluating  laboratory 
performance  in  this  land  of  situation, 
and  the  CUSUM  method  is  aiBOi«  die 
beat  of  diaae  far  diis  purpose.  Tbe 
comments  in  gviaral  do  not  call  into 
question  the  fundamental  cancapta 
underlying  tlte  agency's  mroach  to 

measuring  khnT«»nty  pwrfewnwufT  Thay 

do,  howewur,  oitiriiw  the  ^  iwiiiilsiHy  of 
tho'statiatfaak  brealment  of  the  resuha 
and  resuMng  inefficiency  in  the 
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Agency's  administration  of  the  ALP. 
The  Agency  is  trying  to  improve  its 
operations  in  this  area  and  some  of  the 
statistical  improvements  already 
achieved,  such  as  revised  standardizing 
values,  are  reflected  in  the  final  rule. 

In  answer  to  one  commenter  who 
stated  that  the  statistical  definition  of 
such  terms  as  CUSUM-V  and 
procedures  for  evaluating  laboratory 
performance  were  not  given  in  the 
proposal,  the  CUSUM  terms  were 
defined.  The  procedures  in  the  existing 
regulations  for  evaluating  laboratory 
performance  have  been  left  unchanged 
by  the  proposal  and  this  final  rule.  The 
proposal  focused  on  changes  to  the 
existing  regulations.  A  detailed 
explanation  of  the  concepts  and 
definitions  of  the  terms  used  in  the 
existing  regulations  for  CUSUM 
calculations  was  published  in  the  1987 
final  rule  (52  PR  2176).  Statistical 
definitions  and  the  justification  of  the 
procedures  used  in  the  ALP  were 
presented  for  public  review  when  the 
proposal  for  the  existing  regulations  was 
published  in  1985  (50  FR  15435).  The 
procedures  are  based  on  well-known 
concepts,  such  as  CUSUM,  which  have 
been  widely  used  since  the  1950's.  In 
addition,  a  technical  addendum,  which 
provided  further  details  on  these 
concepts,  was  made  available  for  public 
review  in  1985.  Thus,  FSIS  believes  that 
there  has  been  ample  opportunity  for 
reviewing  and  obtaining  an 
understanding  of  the  procedures  used. 

In  answer  to  one  suggestion  that  a 
specific  range  for  acceptable  results  be 
established  for  evaluating  laboratory 
performance,  the  Agency  rejected  that 
idee  in  its  1985  proposal  because  it 
could  be  unfair  to  participating 
laboratories.  For  example,  if  an 
acceptable  range  for  protein  is  plus  or 
minus  1.0  percent  trom  a  mean  value, 
then  a  deviation  bom  the  mean  of  1.1 
percent  would  count  very  heavily 
against  a  laboratory  while  one  of  1.0 
percent  would  not  count  at  all.  That  is, 
in  this  case,  a  0.1  percent  marginal 
difference  of  results  on  a  single  sample, 
which  represents  only  a  scant  amount  of 
evidence  of  a  valid  difference  of 
performance,  would  have  a  very  large 
impact  on  the  assessment  of 
performance.  On  the  other  hand, 
deviations  of  0.9  percent  and  0.1 
percent  from  the  mean  would  be 
counted  the  same,  and,  similarly, 
deviations  of  1.1  percent  and  1.9 
percent  would  be  counted  the  same,  and 
yet  these  deviations  are  quite  different 
from  one  another  and  would  provide 
evidence  of  differences  in  performance 
between  the  two  laboratories  for  at  least 
that  sample.  Thus,  instead  of  using  a 
range  of  acceptable  versus  non- 


acceptable  results  based  on  a  s]>ecific 
cut-off  value,  the  Agency  adopted 
procedures  which  use  continuous 
evaluation  of  performance,  so  that  the 
effect  of  a  small  marginal  difference,  for 
example  0.1  percent,  has  only  at  most  a 
small  effect  on  the  assessment  statistics. 
FSIS  believes  that  using  continuous 
evaluation  of  performance  is  more 
statistically  valid  and  fairer  to  the 
participating  laboratories  than  the 
commenter 's  proposed  procedure  of 
using  a  s|}ecific  range  of  acceptable 
results. 

One  commenter  remarked  that  the  use 
of  CUSUM's  will  eventually  cause  a 
laboratory  to  exceed  acceptable  limits. 
The  Agency  has  determined  that  when 
a  CUSUM  exceeds  acceptable  limits, 
there  is  deficiency  in  analytical 
performance.  In  addition,  a  CUSUM 
penalty  for  failure  to  report  check 
sample  results  could  cause  a  laboratory 
to  exceed  acceptable  CUSUM  limits. 

Comment:  The  proposed  fee  is  lufair 
to  small  business.  (Seven  comments.)  * 

Response:  The  Agency  based  its  fee 
strictly  on  the  cost  of  operating  its 
program.  Laboratories  with  more  than  a 
single  accreditation  must  pay  more  than 
laboratories  with  just  one  accreditation. 
The  Agency  determined  that  smaller 
laboratories,  or  smaller  entities 
operating  laboratories,  would  have 
fewer  accreditations  than  larger  entities 
or  laboratories,  and  hence  would  pay 
less  in  fees.  However,  in  a  number  of 
cases,  the  burden  would  be 
comparatively  larger  for  a  given  small 
laboratory  than  for  a  larger  laboratory. 
Therefore,  some  small  laboratories 
would  choose  no  longer  to  participate  in 
the  program. 

Comment:  The  fee  should  be  based  on 
the  size  of  a  laboratory,  annual  volume 
of  samples  the  laboratory  analyzes, 
number  of  persons  employed  by  the 
laboratory,  or  other  criteria.  (Three 
comments.) 

Response:  The  1990  Farm  Bill 
stipulates  that  the  nonrefundable  fee 
charged  for  laboratory  accreditation  be 
established  in  an  amount  that  offsets  the 
cost  of  the  program  administered  by  the 
Agency.  Such  factors  as  laboratory  size, 
sample  volume,  and  numbers  of  persons 
employed  by  a  laboratory  do  not 
significantly  affect  the  accreditation 
status  of  the  laboratory  or  the  costs  to 
FSIS  of  administering  the  AOP. 

Comment:  For  the  purpose  of 
assessing  fees  for  chemical  residue 
accreditations,  accreditation  for  the 
analysis  of  chlorinated  hydrocarbons 
(CHO's)  and  for  that  of  polychlorinated 
biphenyls  (PCB's)  should  be  considered 
a  single  accreditation.  (Two  comments.) 

Response:  Different  procedures  and 
laboratory  equipment  are  currently  in 


use  for  analyzing  samples  for  CHC's  and 
PCB's.  Samples  containing  both  CHC's 
and  PCB's  are  subject  to  different 
analytical  procedures.  For  this  reason, 
the  Agency  regards  the  two  compounds 
as  separate  classes  of  chemical  residue, 
requiring  different  analytical 
approaches  and  separate  accreditations. 

Comment:  Laboratories  should  not  be 
required  to  reimburse  FSIS  for  on-site 
inspections  of  their  facilities,  or  only 
laboratories  that  are  imder  probation 
with  respect  to  accreditation  for  a  type 
of  analysis  should  be  required  to 
reimburse  the  Agency  for  an  on-site 
inspection.  (Five  comments.) 

Response:  The  1990  Farm  Bill 
specifically  requires  laboratories  to 
reimburse  the  Agency  "for  reasonable 
travel  and  other  expenses  necessary  to 
perform  onsite  inspections  of  the 
laboratory."  (7  U.S.C.  138f(c).)  The 
Agency  accordingly  expects  laboratories 
to  provide  reimbursements  that  are 
adequate  to  cover  the  costs  of  such 
onsite  reviews  as  may  be  necessary  to 
assure  that  the  laboratories — whatever 
their  status — are  capable  of  analyzing 
official  meat  and  poultry  samples. 

Comment:  Laboratories  should  be 
permitted  to  pay  the  annual  fee  for  each 
accreditation  in  quarterly  or  other 
periodic  installments,  rather  than  in  one 
lump  sum.  (One  comment.) 

Response:  The  1990  Farm  Bill,  as 
amended,  requires  that  laboratories 
participating  in  the  accreditation 
program  pay  the  nonrefundable  fee  for 
each  accreditation  sought  upon  fifing  an 
application  for  accreditation  and 
annually  thereafter.  The  legislation 
further  indicates  that  the  fees  collected 
for  operating  the  accreditation  program 
shall  be  available  immediately  and 
remain  available  until  expended  to  pay 
for  the  program.  There  is  no  practicable 
way  for  the  Agency  (and  the 
laboratories)  to  comply  with  these 
provisions  of  the  law  without  non- 
refundable lump-sum  payment  upon 
application  for  accreditation  and  at  the 
time  of  each  succeeding  fiscal  year  in 
which  the  laboratories  are  to  be  eligible 
to  analyze  official  samples. 

Comment:  Laboratories  agree  with  the 
FSIS  decision  to  reset  all  CUSUM  values 
to  zero  upon  commencement  of  the 
user-fee-funded  laboratory  accreditation 
program.  (Two  comments.)  Response: 
FSIS  acknowledges  the  agreement  with 
the  pohcy  established. 

Comment:  The  frequency  of  check 
sampling  should  be  reduced  from  six 
per  year  to  two  per  year.  (One 
comment.) 

Response:  FSIS  has  determined  that 
the  current  check  sampling  frequency  is 
reasonable  and  necessary  to  maintain 
the  integrity  of  the  accreditation 
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program.  UDdar  the  wdstirtg  reguktticHis 
(9  cm  318.21(W(3Kvl  and  (cK3Kv)  and 
9  CFR  381.153(W13)(*)  «nd  (cK3Ht1). 
whidi  ai»  modified  by  the  final  nd».  the 
Ageocy  dalarnuiMS  the  appropriate 
check  sampling  firequaacy.  Check 
sampling  frequency  is  uikder  continial 
review  and  stit^ect  to  modification  by 
the  Agenqr  at  nececsary  to  ensure 
ef!ectiTe  monitonng  of  labofatory 
perfonnanoe. 

Conunent  The  fee  charged  for 
laboratory  accreditation  dunild  be  set 
for  at  least  two  years  in  order  to  permit 
laboratories  to  plan  and  budget  their 
resources  with  greater  confideDce.  (Two 
comments.) 

Response:  FSIS  understands  the  need 
for  some  s»rf)»lity  in  costs  to  eo^>le 
administrators  and  managers  to  plan 
their  future  activities.  At  the  same  time, 
the  1990  Farm  Bill  authorizes  the 
Agfflocy  to  oakB  annual  adjustments  of 
the  fees  charged  for  Uboratory 
accreditation,  k  also  requires  that  the 
accreditation  fees  offset  the  cost  of 
accreditation.  Thus,  the  Agency  must  be 
allowed  to  provide  for  annual 
adjustment  of  the  fees  for  the  ALP. 

Comment:  Some  Irixvatories 
commented  that  it  wouki  be  unfair  for 
laboratcwies  to  have  to  pay  the 
accreditation  fee  again  during  the  same 
year  following  the  required  waiting 
period  after  having  lost  or  failed  to 
quality  for  an  accreditaliQn.  (Two 
comments.) 

Response:  A  laboratory  that  has  lost 
its  accreditation  or  that  has  never 
obtained  one  is  unaccredited  and  must 
apply  before  it  can  become  accredited 
(again).  The  1990  Farm  Bill,  as 
amended,  requires  that  a  laboratory, 
upon  applying  for  accreditation,  pay  a 
fee  that  is  nonrefundable.  Charging  a 
laboratory  an  accreditation  fee  that  has 
been  reduced  in  sc»ne  proportion  to  a 
fee  for  the  same  type  of  accreditation 
that  has  been  paid  less  than  a  year 
before  would  be  tantamount  to  granting 
a  partial  refund  of  the  original  fee. 

The  accreditation  fee  is  computed  as 
the  average  cost  per  accreditation  in 
operating  the  ALP  under  the  standards 
and  procedures  existing  prior  to  this 
final  rule.  The  Farm  Bill  requires  that 
the  fee  offset  the  cost  of  the 
accreditation  program.  Administrative 
and  other  costs  to  the  program  for 
laboratories  that  have  lost  or  been 
refused  accreditation  and  tried  again  to 
gain  accreditation  are  higher  than  those 
for  laboratories  that  have  remained  in 
good  standing. 

The  higher-than-average  costs 
associatod  with  laboratories  th^  lose  or 
are  refused  accreditation  and  reaf^ly  for 
accreditation  vary  £com  year  to  year 
according  to  the  number  of  sudi 


labontories.  whidi  is  vary  maU.  In 
fiscal  year  1993.  only  four  such 
laboratories  reapplied  within  the  year 
after  they  had  been  refused  or  lost  tbcir 
accreditation.  This  nimibei  can  be 
exp«cled  to  wy  aomewhatt  in  the 
futors.  but  by  how  much  is  difficult  to 
estimate.  espeoaliT  considering  that, 
under  this  final  rule,  die  ALP  is 
operated  mider  iwised  standards  and 
procedures  intanded  to  resuh  in 
improved  accoiacy  in  datarmining  the 
quality  of  a  Uboratory's  perfarmuice. 
A  laboratory's  decision  to  apply  or 
reapply  for  accreditation  is  aotir^ 
voluntary  and  is  baaed  on  its  own 
calculation  of  benefits  and  costs  aod  die 
confident*  it  has  in  its  abthty  to  meet 
performance  and  other  qualification 
standards. 

Comment  The  30-day  period  few 
commenting  on  the  proposal  is 
inadequate  and  should  be  extended. 
(Two  comments.) 

Response:  The  30-day  comment 
period  ^ven  is  consistent  with  the  time 
period  provided  for  many  other  FSIS 
rulemaking  docimients.  FSIS  considers 
this  period  of  time  adequate  to  afford 
commenters  an  opportunity  to  review 
the  proposal  and  supply  meaningful 
comments.  In  accordance  with  the  new 
Executive  Order  12868.  howevw.  the 
Agency  will  in  the  future  provide  a  60 
day  comment  period  for  all  proposed 

niles. 

Comment  One  commenter  suggssted 
that  all  testing  of  official  samples  be 
conducted  by  accredited  laboratories 
and  that  labor  savings  be  used  for  other 
Agency  purposes,  including  o^etting 
the  cost  of  operating  tha  ALP. 

Response:  Although  the  use  of 
accredited  laboratories  provides  certain 
advantages  to  both  the  regulated 
industry  and  FSIS.  the  use  of  savings  in 
one  area  of  the  Agency's  operations 
(laboratory  testing)  cannot  be  used  in 
this  case  to  offset  costs  in  another 
(laboratory  accreditation).  The  FSIS 
appropriation  language  in  Title  I  of  the 
Agricxihure.  Rural  Development.  Food 
and  Drug  Administration,  and  Related 
Agencies  Appropriations  Act  {PL  103- 
111)  reqxiires  that  user  fees  be  used  to 
offset  the  costs  of  the  accreditation 
program.  Appropriations  for  other 
Agency  activities  cannot  be  so  used. 

Comment:  One  commffloter  suggested 
that  FSIS  commission  an  outside. 
independent  laboratory  to  administer 
the  accreditation  program  at  reasonable 
cost  to  the  Agency  and  laboratories. 

RaspoDse:  The  purpose  of 
accieaitation  is  to  provide  l^xvatory 
analytical  resources  additional  to  these 
operated  by  the  Agency  for  the  analysis 
of  official  samples  in  support  of 
mandatory  meat  and  poultry  in^>ectiaa 


FSIS  must  prescribe  the  standards  for 
and  maintain  axhninistrative  control  ol 
the  analysis  of  dies*  samples  to  assure 
the  integrity  erf  its  program.  Although 
the  I'lLwry  can  and  does  contract  with 
outsit  laboratories  for  technical 
support  of  its  activities,  inchiding  the 
analysis  of  official  samples,  it  is  the 
Agency  that  administers  the  inspection 
program  wid  andllary  activities.  The 
Agency  cannot,  therefore,  relinquirii  its 
administrative  role  in  laboratory 
accreditation. 

Comment:  If  user  fees  are  charged  for 
'  accreditation,  the  response  time  and 
accuracy  of  the  reports  from  FSIS  on 
official  samples  must  be  improved  to 
obviate  costs  to  laboratories  for  outside 
quahty  control  services. 

Response:  FSIS  is  striving  to  improve 
the  efficiency  of  its  chemistry  laboratory 
quality  service  operations,  including 
diose  associated  witii  laboratory 
accreditation.  This  effort  is  being  made 
irrespective  of  the  accreditation  fee 
reqtiirement  which  is  a  legislative 
mandate.  The  decision  by  a  private 
laboratory  to  contract  with  firms 
providing  quaKty  control  services  is,  of 
course,  entirely  its  own. 

In  addition  to  the  comments 
submitted,  correspondents  asked  several 
questions  seeking  clarification  of  the 
terms  of  the  proposal.  For  example,  one 
question  was  whether  State  government 
laboratories  will  be  required  to  maintain 
accreditation  to  monitor  products  in 
intrastate  commerce  and.  if  so,  will  they 
be  required  to  pay  accreditation  fees  to 
remain  in  the  ALP.  The  answer  is  that 
State  laboratories  that  are  operated  in 
support  of  State  inspection  programs 
(for  meat  or  poultry  products  distributed 
solely  in  intrastate  commerce)  are  not 
required  to  be  accredited  in  the  ALP. 
Those  State  laboratories  that  wish  to 
remain  in  the  ALP  must  pay 
accreditation  fees  and  those  that  seek 
new  accreditation  must  pay  fees  to 
become  accredited. 

A  second  question  was  whether 
results  of  analysis  of  ^ht  samples  are 
provided  to  in-plant  inspectors.  The 
Agency's  answer  is  "no."  This 
information,  which  is  used  f(»  quahty 
assurance,  is  sent  to  the  Agency's 
Eastern  Laboratory  in  Athens,  Georgia. 

A  third  question  was  whether  the 
same  CUSUM  hmits  would  be  applied 
under  the  new  regulations  as  under  the 
existing  regulations.  The  Agency's 
answer  is  "yes." 

A  fourth  question  was  what  woe  the 
qualification  raqtiiremants  for  lab<»atory 
analysts  working  with  samples 
containing  the  compounds  of  interest  in 
the  proposal.  Qualification  requirements 
of  laboratory  analysts  remain  tne  same 
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under  the  new  regulations  as  under  the 
existing  regulations. 

A  fiftn  oueitian  was  whetbo'  the 
number  of  spUt  samples  analyzed  by 
laboratories  could  be  limited  to  a  certain 
maximimi  iramber  per  year.  SpUt 
sampling  frequency  is  under  continual 
review  and  subject  to  modification  by 
the  Agency  as  necessary  to  assure 
effective  monitoring  of  laboratory 
performance. 

A  sixth  question  was  whether  FSIS 
laboratories  partidpating  in  the  chedc 
sample  phase  of  the  ALP  would  be 
subject  to  the  same  requirements  for 
maintaining  accreditation  as 
commerdal  or  industrial  laboratories. 
FSIS  labcvatories  are  not  accredited 
laboratories  but  they  must  adhere  to 
exactly  the  same  standards  as  accredited 
laboratories  for  the  same  types  of 
analysis. 

to  addition  to  ctunments  and 
queebons  on  the  proposed  rule,  there 
were  a  number  of  suggestions  far  minor 
technical  changes  in  the  operation  of  the 
ALP,  such  as.  for  example,  improving 
the  timeliness  of  repcHts.  FSIS  is  always 
interested  in  ways  to  improve  the 
program  and  vrill  take  these  suggestions 
into  consideration.  They  are  not 
addressed  in  diis  rulemaking,  however. 

Tha  Final  Knle 

FSIS  has  conduded  that  no 
significant  changes  based  on  ctMiunents 
received  on  the  proposal  are  necessary 
in  tha  Baal  rule.  Tha  Agency  is, 
however,  making  a  number  of  editorial 
changes  to  correct  oversights  in  the 
propoeaL  These  changes  in  tha 
amendments  to  b^h  9  CFR  318.21  aiKi 
9  CFR  381.153  will  make  certain 
provisions  more  clear.  A  discussion  of 
these  changes  follows. 

The  wording  of  the  definition  of 
"comparison  mean"  is  being  changed  to 
show  clearly  that  the  reference  to  a  case 
in  which  two  laboratories  are  analyzing 
a  sample  is  that  of  a  split  sample 
analysis  by  an  accredited  laboratory  and 
an  FSIS  laboratory.  This  change 
alleviates  a  possible  misinterpretation  of 
provisions  in  the  existing  regulations 
that  address  the  four  CUSUM 
procedures  (CUSUM's  -P.  -N,  -V.  -D). 

The  wording  of  the  definition  of 
"interlaboratory  accreditation 
maintenance  check  sample"  is  being 
changed  to  show  that  the  check  sample 
is  provided  by  FSIS  and  not  necessarily 
by  an  FSIS  laboratory.  Check  samples 
may  be  provided  by  contract  fadlities  or 
by  those  operated  by  the  Agency. 

The  wording  of  the  defimtion  of 
"offidal  sample"  in  9  CFR  318.21(a)  is 
being  changed  by  substituting  the  term 
"Preiram  employee"  for  "FSIS 
employee"  to  show  that  offidal  samples 


may  be  coUeded  by  personnel  of 
agendes  other  than  FSIS  who  perform 
Federal  in^MCtion  under  cooperative 
agreements  with  FSIS. 

The  wording  of  the  definition  of 
'systematic  lahorat(»y  diSmmce"  is 
being  changed  by  substituting  the  term 
"a  negative  systematic  laboratory 
difference"  for  the  term  "negative 
systematic  values."  The  terms  mean  the 
same  thing  in  the  context  of  the 
definition  but  uniform  use  of  the  tain 
"systematic  l^KiratcMy  difference" 
eliminates  posable  confusicm. 

The  wtwoing  of  the  definition  of 
"variance"  is  being  dianged  by 
substituting  the  term  "an  expected 
sample  mean"  for  "a  true  sample 
mean."  The  reworded  phrase  is  more 
statistically  accurate  than  the  original 
but  its  intended  meaning  is  the  same. 

Footnote  2  to  Table  1.  vfhkb.  follows 
the  hst  of  definitions  in  paragraph  (a), 
has  been  clarified  to  e)q>lain  that  the 

Quantity  X  is  the  comparison  mean  of 
le  sample. 

Table  2,  which  follows  Table  1  at  the 
end  of  the  list  of  definitions  in 
paragraph  (a),  has  been  revised  to  show 
mora  dearly  the  spedfic  classes  of 
chemical  residue.  The  list  of  individual 
compounds  under  "chlorinated 
hydrocarbons"  has  been  indented.  The 
table  shows  chlorinated  hydrocarbons, 
polychlorinated  biphenyls,  arsenic, 
sulfonamides,  and  volatile  nitrosamine 
as  separate  classes  of  residue,  l^s  was 
the  original  intention  of  the  Agency  in 
its  proposal  and  reflects  current  ALP 

!>ractice.  Farther,  the  placement  of 
botnote  numbere  is  being  corrected  so 
that  a  footnote  superscript  1  appean 
next  to  "Chlorinated  HydrocaTbons:**; 
superscript  2  appears  next  to  "Arsenic," 
"Sulfonamides,"  and  "Volatile 
Nitrosamine";  and  superscript  3  appears 
next  to  "Standardizing  vahie,"  in  the 
heading  for  the  fourth  column  of  the 
table.  The  footnote  placements  in  Table 
2  in  both  9  CFR  318.21  and  9  CFR 
381.153  will  now  be  the  same,  as  was 
originally  intended.  In  addition,  the 
term  "Pnoent  E]q>ected  Recoveries 
(QC)"  in  the  title  of  the  table  has  been 
corrected  to  read  "Percent  Expected 
Recoveries  (QC  and  QA)"  and  •  similar 
correction  has  been  made  in  the  third 
column  heading  because  reference  to 
quality  assurance  (QA)  was 
inadvertently  omitted. 

The  introduct(Hy  texts  of  paragraph 
(b)(1)  and  (cKl)  of  9  CFR  318.21  and 
381.153  have  been  revised  to  show  that 
applications  can  be  made  oa  designated 
FSIS  forms  or  otherwise  in  writing. 
Paragraphs  (b){lKi)  and  lc)ll)(i)  of  9  CFR 
318.21  and  381.153  have  been  revised  to 
show  that  accreditation  fees  an  payable 
through  a  hilling  process.  Paragraphs 


(bKlHif)  and  (qKlKii)  of  9  CFR  318.21 
and  381.153  have  been  revised  to  show 
that  fees  for  accreditation  are  payable  by 
check,  bank  draft,  or  money  order.  The 
proposal  neglected  to  show  ejqplidtly 
that  the  fees  are  "for  accreditation"  and 
that  they  may  be  paid  by  check.  The 
proposal  inadvertently  failed  to  state 
that  accreditation  will  not  be  glinted  or 
continued  without  further  procedure 
when  laboratories  do  not  pay 
accreditation  fee(s).  Par^tgraphs  (b)(I)(iv) 
and  (c)(l)(iv)  of  9  CFR  318.21  and 
381.153  have  been  revised  to  show  that 
bills  for  accreditation  fees  are  payable 
by  check,  bank  draft,  or  money  order.  In 
addition,  these  paragraphs  now  include 
the  information  that  the  fees  paid  are 
non-refundable  and  credited  to  the 
account  firom  which  ALP  expenses  are 
paid. 

The  last  sentence  in  paragraphs 
(b)(2)(ii)  and  (c)(2)(ii)  of  9  CFR  318.21 
and  381.153  is  being  revised  by 
repladng  the  words  "and  all 
documents"  to  "and  all  docimientaticHi 
of  corrective  action."  The  new  wording 
is  more  predse. 

Paragraphs  (b)(3)(i),  (b)(3)(xi),  and 
(c)(3)(xi)  of  9  CFR  318.21  and  381.153 
are  being  changed  by  substituting  the 
words  "or  to  the  address  designated"  for 
"unless  otherwise  directed"  to  show 
that  the  meaning  intended  is  that 
another  address  than  that  shown  for 
reporting  analytical  results  coold  be 
chosen  by  FSIS. 

Paragraphs  (b)(3)(ix)  and  (c)(3Mix)  of  9 
CFR  318.21  and  381.153  have  been 
changed  by  reversing  the  word  order  in 
the  phrase  "spht  samples  and 
interlaboratory  accreditation 
maintenance  chedc  samples"  and  by 
replacing  "and"  with  "and/or"  in 
paragraph  (c)(3)(ix).  The  phrase  now 
reads  "interlaboratory  accreditation 
maintenance  check  samples  and/or  split 
samples." 

Paragraph  (g)(1)  of  9  CFR  318.21  and 
381.153  has  beoa  changed  by  the 
insertion  of  the  phrase  "and/or  spUt 
samples"  after  the  phrase  "such 
interlaboratory  accreditation 
maintenance  check  samples."  The 
phrasing  in  these  paragraphs  now  more 
accurately  reflects  the  current  practice 
of  the  ALP. 

hi  paragraph  (c)(1)  of  9  CFR  318.21 
and  381,153  introductory  text,  the 
phrase  "refused  or  withdrawn"  is  being 
changed  to  "refused  or  revdced"  to 
make  the  reference  to  the  status  of 
laboratories  appl3ring  for  chemical 
residue  accreditation  consistent  with 
the  similar  reference  in  paragraph  (b)(1) 
of  9  CFR  318.21  and  381.153  to 
laboratories  applying  for  food  chemistry 
accreditation. 
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Finally,  the  revised  authority  citation 
for  9  CFR  391.5  is  being  changed  to 
include  21  U.S.C.  451  et  seq.  instead  of 
21  U.S.C  460  et  seq.  and  also  to  include 
7  CFR  2.17(g)  and  (i).  2.55.  The  PPIA 
citation  in  both  the  current  9  CFR  part 
391  and  the  proposed  revised  citation 
are  in  error  and  the  error  is  being 
corrected.  The  7  CFR  citations,  which 
are  delegations  of  authority  to  FSIS.  are 
in  the  current  9  CFR  part  391  authority 
citation  and  are  intended  to  be  left 
unchanged. 

In  summary,  to  comply  with  a 
mandate  through  amendments  to  the 
1990  Farm  Bill.  FSIS  is  charging  a  fee 
of  $3,500  per  accreditation  to 
participants  in  its  voluntary  ALP.  The 
Agency  has  amended  9  CFR  318.21  and 
381.153  to  implement  the  fee-based 
program.  Costs  associated  with  the 
program  will  be  reviewed  each  year  to 
determine  if  the  fee  should  be  adjusted. 

FSIS  has  also  amended  9  CFR  318.21 
and  381.153  to  change  the  standardizing 
values  used  in  evaluating  laboratory 
performance. 

List  of  Subjects 

9  CFR  Part  318 

Accreditation  of  chemistry 
laboratories.  Meat  inspection. 

9  CFR  Part  381 

Accreditation  of  chemistry 
laboratories.  Poultry  products 
inspection. 

9  CFR  Part  391 

Fees  and  charges  for  inspection 
services.  Laboratory  accreditation  fees. 

For  the  reasons  discussed  in  the 
preamble,  FSIS  is  amending  9  CFR  parts 
318.  381,  and  391  to  read  as  follQw;!- 

PART  318— ENTRY  INTO  OFFICIAL 
ESTABUSHMENTS;  REINSPECTION 
AND  PREPARATION  OF  PRODUCTS 

1.  The  authority  citation  for  part  318 
is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  138f;  7  U.S.C.  450, 
1901-1906;  21  U.S.C  601-695;  7  CFR  2.17, 
2.55. 

2.  Paragraph  (a)  of  §  318.21  is 
amended  by  removing  the  definition  for 
"Accredited  Laboratory  Coordinator"; 
by  revising  the  definitions  for  "AOAC 
Methods."  "Comparison  Mean," 
"Correct  Chemical  Residue 
Identification."  "CUSUM." 
"Interlaboratory  Accreditation 
Maintenance  Check  Sample," 
"Minimum  Proficiency  Level,"  "Official 
Sample"  "Standardized  Difference." 
"Standardizing  Value,"  and  "Systematic 
Laboratory  Difference";  by  adding,  in 
alphabetical  order,  new  definitions  for 


"Accreditation,"  "Refusal  of 
Accreditation,"  "Revocation  of 
Accreditation."  "Standardizing 
Constant,"  "Suspension  of 
Accreditation,"  and  "Variance";  and  by 
revising  Tables  1  and  2,  to  read  as 
follows: 

f  31  &21    Accreditation  of  chemistry 
laboratorlea. 

(a)  *  •  • 

Accreditation — ^Determination  by 
FSIS  that  a  laboratory  is  qualified  to 
analyze  official  samples  of  product 
subject  to  regulations  in  this  subchapter 
and  part  381  of  this  chapter  for  the 
presence  and  amount  of  all  four  food 
chemistry  analytes  (protein,  moisture, 
fat,  and  salt);  or  a  determination  by  FSIS 
that  a  laboratory  is  qualified  to  analyze 
official  samples  of  product  subject  to 
regulations  in  this  subchapter  and  part 
381  of  this  chapter  for  the  presence  and 
amount  of  one  of  several  classes  of 
chemical  residue,  in  accordance  with 
the  requirements  of  the  Accredited 
Laboratory  Program.  Accreditations  are 
granted  separately  for  the  food 
chemistry  analysis  of  official  samples 
and  for  the  analysis  of  such  samples  for 
any  one  of  the  several  classes  of 
chemical  residue.  A  laboratory  may 
hold  more  than  one  accreditation. 


AOAC  methods— Methods  of 
chemical  analysis,  section  24.001 
through  24.071,  AOAC  International;  in 
the  "Official  Methods  of  Analysis  of 
AOAC  International,"  15th  edition 
1990;  pubUshed  by  AOAC  International, 
2200  Wilson  Boulevard,  Suite  400, 
Arlington.  VA  22207.  This  publication 
is  incorporated  by  reference  and  was 
originally  approved  by  the  Director, 
Office  of  the  Federal  Register,  on 
February  19, 1987. » 
•        •        •        •        • 

Comparison  Mean — The  average,  for  a 
sample,  of  all  accredited  and  FSIS 
laboratories'  average  results,  each  of 
which  has  a  large  deviation  measure,  of 
zero,  except  when  only  two  laboratories 
perform  the  analysis,  as  in  the  case  of 
spUt  sample  analysis  by  both  an 
accredited  laboratory  and  an  FSIS 
laboratory.  In  the  latter  case,  the 
comparison  mean  is  the  average  of  the 
two  laboratories'  results.  For  food 
chemistry,  a  result  for  a  laboratory  is  the 
obtained  analytical  value;  for  chemical 
residues,  a  result  is  the  logarithmic 
transformation  of  the  obtained 
analytical  value. 


*  Copies  of  this  publication  are  on  file  with  the 
Director.  Office  of  the  Federal  Register,  and  may  be 
purchased  from  AOAC  International  at  the  address 
indicated. 


Correct  chemical  residue 
identification — Correct  identification  by 
a  laboratory  of  a  chemical  residue 
whose  concentration,  in  a  sample,  is 
equaUo  or  greater  than  the  minimum 
reporting  level  for  that  residue,  as 
determined  by  the  median  of  all  positive 
analytical  values  obtained  by 
laboratories  analyzing  the  sample. 
Failure  of  a  laboratory  to  report  the 
presence  such  a  chemical  residue  is 
considered  a  misidentification.  In 
addition,  reporting  the  presence  of  a 
residue  at  a  level  equal  to  or  above  the 
minimum  reporting  level  that  is  not 
reported  by  90  percent  or  more  of  all 
other  laboratories  analyzing  the  sample, 
is  considered  a  misidentification. 

CUSUM— A.  class  of  statistical 
procedures  for  assessing  whether  or  not 
a  process  is  "in  control".  Each  CUSUM 
value  is  constructed  by  accumulating 
incremental  values  obtained  from 
observed  results  of  the  process,  and  then 
determined  to  either  exceed  or  fall 
within  acceptable  limits  for  that 
process.  The  initial  CUSUM  values  for 
each  laboratory  whose  application  for 
accreditation  is  accepted  are  set  at  zero. 
The  four  CUSUM  procedures  are: 

(1)  Positive  systemic  laboratory 
difference  CUSUM  (CUSUM-P)— 
monitors  how  consistently  an  accredited 
laboratory  gets  numerically  greater 
results  than  the  comparison  mean; 

(2)  Negative  systematic  laboratory 
difference  CUSUM  (CUSUM-N)— 
monitors  how  consistently  an  accredited 
laboratory  gets  numerically  smaller 
results  than  the  comparison  mean; 

(3)  Variability  CUSUM  (CUSUM-V)— 
monitors  the  average  "total 
discrepancy"  (i.e.,  the  combination  of 
the  random  fluctuations  and  systematic 
differences)  between  an  accredited 
laboratory's  results  and  the  comparison 
mean; 

(4)  Individual  large  discrepancy 
CUSUM  (CUSUM-D)— monitors  the 
magnitude  and  fi«quency  of  large 
differences  between  the  results  of  an 
accredited  laboratory  and  the 
comparison  mean. 

•  •        •        •        * 

Interlaboratory  accreditation 
maintenance  check  sample — A  sample 
prepared  and  sent  by  FSIS  to  a  non- 
Federal  laboratory  to  assist  in 
determining  if  acceptable  levels  of 
analytical  capability  are  being 
maintained  by  the  accredited  laboratory. 

•  •        *        •        • 

Minimum  proficiency  level — The 
minimum  concentration  of  a  residue  at 
which  an  analytical  result  will  be  used 
to  assess  a  laboratory's  quantification 
capability.  This  concentration  is  an 
estimate  of  the  smallest  concentration 
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for  wduoh  die  average  coeffidoit  of 
variation  (CV)  for  reproducibility  (i.e.. 
combined  within  and  between 
laboratory  variabihty)  does  not  exceed 
20  percent.  (See  Table  2) 

Official  Sampl&-~A  sample  selected 
by  a  Program  employee  in  accordance 
with  FSIS  procedures  for  regulatory  use. 

•  •        •        •        • 

REfiisal  of  Accreditation—Aa  action 
taken  when  a  labcvatory  which  it 
applying  far  accreditation  is  denied  the 
accreditation. 

•  •       •       •       • 

flevocotion  of  Accreditation— An 
action  taken  against  a  laboratory  which 
removes  its  right  to  analyze  officia) 
samples. 

•  *        •        •        • 

Standardizing  Constant— Tbe  number 
which  is  the  result  of  a  mathematical 


adjustment  to  the  ''standardixed  value." 
Specifically,  the  niunber  equals  the 
square  root  of  the  expected  variance  of 
the  difference  between  the  accredited  or 
applying  laboratory's  rasolt  and  the 
comparison  mean  on  a  sample,  takfng 
into  consideration  the  tJanHai^iTing 
value,  the  correls^on  arid  number  of 
repeated  results  by  a  laboratory  on  a 
sample,  and  the  number  of  laboratories 
that  analyzed  the  sample. 

Standardized  IXfference—'Vhe 
quotient  of  the  diAsrence  between  a 
laboratory's  result  on  a  sample  and  the 
comparison  mean  of  the  sample  divided 
by  the  standardiring  ctmstant 

Standardizing  Valu^—A  number 
representing  the  performance  standard 
deviation  of  an  individual  result  (see 
Tables  1  and  2  and  footnotes  to  the 
Tables  for  determining  exact  procedures 
for  calculation). 


Table  1.— Standardizing  Values  for  Food  Chemistry 

[By  product  clBss  and  analyle] 


Suspension  tff  Accreditation— Ati&on 
taken  against  a  laboratory  wlucfa 
temporarily  removes  its  right  to  analyze 
official  samples.  Suspension  of 
accreditation  ends  when  accreditation  is 
either  fully  restored  or  revoked. 

Systematic  laboratory  difference— A 
comparison  of  one  lalxtfatory's  results 
with  the  comparison  means  on  samples 
that  shows,  on  average,  a  consistent 
relationship.  A  laboratory  th^t  u 
reporting,  on  average,  numerically 
greater  results  than  the  comparison 
mean  has  a  positive  systematic 
laboratory  difference  and.  conversely, 
numeric^y  smaller  resuUs  indicate  a 
negative  systematic  laboratory 
difference. 

VonoDce— The  expected  average  ol 
the  squared  differeooea  of  sample 
resutoi  from  an  expected  sanple  mean. 


Piodud^ass 


Cured  PofK^Carmed  t-lam 

GrourtdBeef  

Other 


Moistuie 


0.50 
0.71 
0.57 


oxeo 

0.060 
0.000 


Faia 


0.26  (0J»> 
(0.35) 
028(0^0) 


SaB> 


0.127 
0.127 
0.127 


^  „^^^  ^j^g  Qjg^jgy  q  ,^ 

o(V£^"S,J1SSSSiS?is^!^^ 

oMnBMmpie.  trie  appi^wuifcerrtry  Is  equal  to  the  vaUie  in  pefent»see«*»enX  Is  equal  to  or  yeater  than  12.5  percent  0^ 
*To  obtain  tMstondardiiing  valus  tor  a  samole.  when  the  comoaiteon  noAan  ni  iha  .amniA  y  -  i.^,^  ik^  *  n  ..^...^^  ^ ^.^ .._^_ 


0.26.  ■' "-""^t—  -""  ir«~«"  '"™"  ■«■*»  pwTvmn.  wwMwu  R  is  «qjw  id 

>  Jl°i?^jfy»j'*^j^'9.*"'**  ^  •  «»'»'«■  »>*»«"  the  compaitson  mean  al  the  sample,  X,  ie  less  tttan  1.0  percert  Vw  standefdizku 

SiS;MS:SSSL5L^^  by  X0-.  When  X  is  e^^'Zor  greater  *^  4.0  fSJ^tJVSS'SS 

Table  2.-Minimum  Proficiency  Levels.  PERCEfrr  Expected  Recoveries  (QC  and  QA).  and  Standardzwg 

VALUES  FOR  CHEMCAL  RESIDUES 


Claaa  of  residues 


Chiorinated  Hydracaifoone:* 
Aldftn 


Berttsne  Hexachtortde , 

Chtordene  _..„^ 

Dielortn  — .— ......„,^„,,„, 

DDT                       _ 
DOE  ^ZZZZZ..! 
TOE 


Minimum  pro- 
ficiency level 


Endrin... 

Heptachtor 

HeptacNor  Epoxide 

Lindane 

MstKuyctlor ..~....». 

Tonphene .... 

Hexachlorobenzene 
Mrax 


PolychlofinMed  Biphenyis: 
:» 


SuWonaraidea' 

Volatile  NltroMKnine> 


0.10  ppm 
0.10  ppm 
0.30  ppm 
0.10  ppm 
0.15  ppm 
0.10  ppm 
0.15  ppm 
0.10  ppm 
0.10  ppm 
0.10  ppm 
0.10  ppm 
0.50  ppm 
1.00  ppm 
0.10  ppm 
0.10  ppm 
0.15  ppm 
0.50  ppm 
0.20  ppm 
0.06  ppm 
5ppm 


Percent  ttoeded 
recovery  (QC  and 


-1  vakje  ol  al  iniW  accieditation  and  piobalionafy  chad!  8aiTf)te.  corivulaions  is  0.1^^ 


80-110 

eo-110 

80-110 
80-110 
80-110 
80-110 
80-110 
80-110 
80-110 
80-110 
80-110 
80-110 
80-110 
80-110 
80-110 
80-110 
80-110 
90-105 
70-120 
70-110 


Standwdtaing 

■     »3 


>  Laboratory  statistic 
■Tbestancbrdizins^ 


0.20 
0.20 
0.20 
0.20 
0.20 
0.20 
0.20 
0.20 
0.20 
0.20 
0.20 

a2o 

0.20 

0.20 
0.20 
0.20 
0.20 
0.25 
0.25 
0.25 
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3.  Paragraph  (b)(1)  of  §  31».21  is 
revised  to  road  as  follows: 

f31S^    AoeredltatlonofefMmlstry 
laboratoriM. 

•        •        •        *        • 

(1)  Applying  for  accreditation. 
Application  for  accreditation  shall  be 
made  on  designated  forms  provided  by 
FSIS,  or  otherwise  in  writing,  by  the 
owner  or  manager  of  a  non-Federal 
analytical  laboratory  and  sent  to  the 
Accredited  Laboratory  Program,  room 
516-A,  Annex  Building,  Food  Safety 
and  Inspection  Service,  U.S.  Department 
of  Agriculture,  300  12th  Street  SW., 
Washington.  DC  20250-3700,  and  shall 
specify  the  kinds  of  accreditation  that 
are  wanted  by  the  owner  or  manager  of 
the  laboratory.  A  laboratory  whose 
accreditation  has  been  refused  or 
revoked  may  reapply  for  accreditation 
after  60  days  from  the  effective  date  of 
that  action,  and  must  provide  written 
documentation  specifying  what 
corrections  were  made. 

(i)  At  the  time  that  an  Application  for 
Accreditation  is  filed  with  the 
Accredited  Laboratory  Program,  FSIS, 
and  annually  thereafter  upon  receipt  of 
the  bill  issued  by  FSIS  on  the 
anniversary  date  of  each  accreditation, 
the  management  of  a  laboratory  shall 
reimburse  the  program  at  the  rate 
specified  in  9  CFR  391.5  for  the  cost  of 
each  accreditation  that  is  sought  for  the 
laboratory  or  that  the  laboratory  holds. 

(ii)  Simultaneously  with  the  initial 
appUcation  for  accreditation,  the 
management  of  a  laboratory  shall 
forward  a  check,  bank  draft,  or  money 
order  in  the  amount  specified  in  9  CFR 
391.5  made  payable  to  the  U.S. 
Department  of  Agriculture  along  with 
the  completed  application  for  the 
accreditation(s)  sought  by  the 
laboratory.  Accreditation  will  not  be 
granted  or  continued,  without  further 
procedure,  for  foilure  to  pay  the 
accreditation  fiee(s).  The  fee(s)  paid  shall 
be  nonrefundable  and  shall  be  credited 
to  the  account  from  which  the  expenses 
of  the  laboratory  accreditation  program 
are  paid. 

(iii)  Annually  on  the  anniversary  date 
of  each  accreditation,  FSIS  will  issue  a 
bill  in  the  amount  specified  in  9  CFR 
391.5. 

(iv)  Bills  are  payable  upon  receipt  by 
check,  bank  draft,  or  money  order,  made 
payable  to  the  U.S.  Department  of 
A^culture,  and  become  delinquent  30 
days  from  the  date  of  the  bill. 
Accreditation  will  be  terminated 
without  further  procedxue  for  having  a 
delinquent  account.  The  fee(s)  paid 
shall  be  nonrefundable  and  shall  be 
credited  to  the  account  from  which  the 


expenses  of  the  Accredited  Laboratory 
ProQBm  are  paid. 

(v)  The  accreditation  of  a  laboratory 
that  was  accredited  by  FSIS  on  or.before 
December  13, 1993  and  was  not  on 
probation  and  whose  accreditation  on 
that  date  was  not  in  suspension  or 
revocation  shall  be  continued,  provided 
that  such  laboratory  reapply  for 
accreditation  in  accord^ce  with  the 
provisions  of  this  paragraph  (b)(1)  by 
January  12, 1994  (30  days  after  the 
effective  date  of  this  section),  and  that 
the  reapplication  be  accepted  by  the 
Agency.  The  CUSUM  values  for  such 
laboratory  will  be  reset  at  zero  upon 
acceptance  of  its  reapphcation.  The 
accreditation  of  a  laboratory  that  is  on 
probation  shall  be  continued,  provided 
that  the  laboratory  reapply  for 
accreditation  by  February  11, 1994  (60 
days  after  the  effective  date  of  this 
section),  that  the  reapplication  be 
accepted  by  the  Agency,  and  that  the 
laboratory  satisfy  the  terms  of  the 
probation. 

4.  Paragraphs  (b)(2)  (ii)  introductory 
text,  (b)(3)(i),  (b)(3)(vi),  (b)(3)(vii), 
(b)(3)(ix)  introductory  text,  (b)(3)(x)(C), 
(b)(3)(xi)  of  $  318.21  are  revised;  and 
new  paragraphs  (b)(2)(iv)  and  (b)(3)(xii) 
and  added  to  read  as  follows: 

1318.21    Accredttatlon  of  chemistry 
Isboratorto*. 

•        •        •        •        • 

(b)-  •  • 

(2)*  •  • 

(ii)  Demonstrate  acceptable  levels  of 
systematic  laboratory  difference, 
variabiUty,  and  individual  large 
deviations  in  the  analyses  of  moisture, 
protein,  fat,  and  salt  content  using  AOC 
methods.  An  applying  laboratory  will 
.  successfully  demonstrate  these 
capabilities  if  its  moisture,  protein,  &t, 
and  salt  results  from  a  36  check  sample 
accreditation  study  each  satisfy  the 
criteria  presented  below.*  If  the 
laboratory's  analysis  of  an  analyte  (or 
analytes)  from  the  first  set  of  36  check, 
samples  does  not  meet  the  criteria  for 
obtaining  accreditation,  a  second  set  of 
36  check  samples  will  be  provided 
within  30  days  following  the  date  of 
receipt  by  FSIS  of  a  request  from  the 
applying  laboratory.  The  second  set  of 
samples  shall  be  analyzed  for  only  the 
analyte(s)  for  which  unacceptable  initial 
results  had  been  obtained  by  the 
laboratory.  If  the  results  of  the  second 
set  of  samples  do  not  meet  the 
accreditation  criteria,  the  laboratory 
may  reapply  after  a  60-day  waiting 
period,  commencing  from  the  date  of 


refusal  of  accreditation  by  FSIS.  At  that 

time,  a  new  appUcation,  all  fees,  and  all 

documentation  of  corrective  action 

required  for  accreditation  must  be 

submitted. 

•       •       •        •       • 

(iv)  Pay  the  accreditation  fee  by  the 
date  required. 

(3)*  •  • 

(i)  Report  analytical  results  of  the 
moisture,  protein,  f&t,  and  salt  content 
of  official  samples,  weekly,  on 
designated  forms  to  the  FSIS  Eastern 
Laboratory,  College  Station  Road,  P.O. 
feox  6085,  Athens.  GA  30604,  or  to  the 
address  designated  by  the  Quality 
Systems  Branch,  FSIS  Chemistry 
Division. 


(vi)  Inform  the  Accredited  Laboratory 
Program,  room  516-A,  Aimex  Building, 
Food  Safety  and  Inspection  Service, 
U.S.  Department  of  Agriculture,  300 
12th  Street.  SW..  Washington,  DC 
20250-3700,  by  certified  or  registered 
mail,  within  30  days,  when  there  is  any 
change  in  the  laboratory's  ownership, 
officers,  directors,  supervisory 
personnel,  or  other  responsibly 
connected  individual  or  entity. 

(vii)  Permit  any  duly  authorized 
representative  of  the  Secretary  to 
perform  both  announced  and 
unannounced  on-site  laboratory  reviews 
of  facilities  and  records  during  norma! 
business  hours,  and  to  copy  any  records 
pertaining  to  the  laboratory's 
participation  in  the  Accredited 
Laboratory  Program. 

•  •        •        •        • 

(ix)  Demonstrate  that  acceptable 
limits  of  systematic  laboratory 
difference,  variability,  and  individual 
large  deviations  are  being  maintained  in 
the  analyses  of  moisture,  protein,  fat, 
and  salt  content.  An  accredited 
laboratory  will  successfully  demonstrate 
the  maintenance  of  these  capabilities  if 
its  moisture,  protein,  fat,  and  salt  results 
from  interlaboratory  accreditation 
maintenance  check  samples  and/or  split 
samples  satisfy  the  criteria  presented 
below.5 

•  •        •        •        • 

(x)*  •  • 

(C)  Satisfy  criteria  for  check  samples 
specified  in  paragraphs  (b)(2)(ii)  (A),  (B), 
and  (C)  of  this  section. 

(xi)  Expeditiously  report  analytical 
results  of  official  samples  to  the  FSIS 
Eastern  Laboratory,  College  Station 
Road,  P.O.  Box  6085,  Athens,  GA  30604, 
or  to  the  address  designated  by  the 
Quality  Systems  Branch,  FSIS 
Chemistry  Division.  The  Federal 
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inspector  at  any  establishment  may 
assign  the  analysis  of  official  samples  to 
an  FSIS  laboratory  if,  in  the  inspector's 
judgment,  there  are  delays  in  receiving 
test  results  on  official  samples  from  an 
accredited  laboratory. 

(xir)  Pay  the  required  accreditation  fee 
when  it  is  due. 


>A11  statistical  computations  an  roiindad  to  the 
nearest  tenth,  except  where  otherwise  noted. 


■  All  statistical  computations  are  rounded  to  the 
nearest  tenth,  except  where  otherwise  noted. 


5.  Footnote  4  to  paragraph  (b)(2)(ii)(C) 
of  §  318.21  is  renumbered  as  footnote  3; 
and  footnote  5  to  paragraph  (b)(3)(viii) 
of  §  318.21  is  reniunbered  as  footnote  4 
and  revised  to  read  as  follows: 

«  Copies  of  the  "Official  Methods  of 
Analysis  of  AOAC  International,"  15th 
edition,  1990,  are  on  file  with  the  Director, 
Office  of  the  Federal  Register,  and  may  be 
purchased  from  AOAC  International,  2200 
Wilson  Boulevard,  Suite  400,  Arlington,  VA 
22201. 

6.  Footnote  4  to  paragraph  (b)(3)(ix)(C) 
introductory  text  is  renvunbered  as 
footnote  6  and  revised  to  read  as 
follows: 

"  See  footnote  3. 

7.  Paragraph  (c)(1)  of  §  318.21  is 
revised  to  read  as  follows: 

1 31S.21    Accreditation  of  chemistry 
lalsoratorlea. 

•        •        •        •        • 

(c)*  •  • 

(1)  Applying  for  accreditation. 
Application  for  accreditation  shall  be 
made  on  designated  forms  provided  by 
FSIS,  or  otherwise  in  writing,  by  the 
owner  or  manager  of  the  non-Federal 
analytical  laboratory  and  sent  to  the 
Accredited  Laboratory  Program,  room 
516-A,  Annex  Building,  Food  Safety 
and  Inspection  Service,  U.S.  Department 
of  Agriculture,  300  12th  Street,  SW., 
Washington,  DC  20250-3700,  and  shall 
specify  the  kinds  of  accreditation  that 
are  wanted  by  the  owner  or  manager  of 
the  laboratory.  A  laboratory  whose 
accreditation  has  been  refiised  or 
revoked  may  reapply  for  accreditation 
after  60  days  from  the  effective  date  of 
that  action,  and  must  provide  written 
documentation  specifying  what 
corrections  were  made. 

(i)  At  the  time  that  an  Application  for 
Accreditation  is  filed  with  the 
Accredited  Laboratory  Program,  FSIS, 
and  annually  thereafter  upon  receipt  of 
the  bill  issued  by  FSIS  on  the 
anniversary  date  of  each  accreditation, 
the  management  of  a  laboratory  shall 
reimburse  the  program  at  the  rate 
specified  in  9  CFR  391.5  for  the  cost  of 
each  accreditation  that  is  sought  for  the 
laboratory  or  that  the  laboratory  holds. 

(ii)  Simultaneously  with  the  initial 
application  for  accreditation,  the 
management  of  a  laboratory  shall 
forward  a  check,  bank  draft,  or  money 


order  in  the  amoimt  specified  in  9  CFR 
391.5  made  payable  to  the  U.S. 
Department  of  Agriculture  along  with 
the  completed  application  for  the 
accreditation(s)  sought  for  the 
laboratory.  Aoireditation  will  not  be 
granted  or  continued,  without  further 
procedure,  for  frulure  to  pay  the 
accreditation  fee(s).  The  fee(s)  paid  shall 
be  nonrefundable  and  shall  be  credited 
to  the  account  from  which  the  expenses 
of  the  laboratory  accreditation  program 
are  paid. 

(iii)  Annually  on  the  anniversary  date 
of  each  accreditation,  FSIS  will  issue  a 
bill  in  the  amount  specified  in  9  CFR 
391.5. 

(iv)  Bills  are  payable  upon  receipt  by 
check,  bank  draft,  or  money  order,  made 
payable  to  the  U.S.  Department  of 
Agriculture,  and  become  delinquent  30 
days  frt)m  the  date  of  the  bill. 
Accreditation  will  be  terminated 
without  further  procedure  for  having  a 
delinquent  account.  The  fee(s)  paid 
shall  be  nonrefundable  and  shall  be 
credited  to  the  accoimt  from  which  the 
expenses  of  the  Accredited  Laboratory 
ProD^m  are  paid. 

(vj  The  accreditation  of  a  laboratory 
that  was  accredited  by  FSIS  on  or  before 
December  13, 1993  and  was  not  on 
probation  and  whose  accreditation  on 
that  date  was  not  in  suspension  or 
revocation  shall  be  continued,  provided 
that  such  laboratory  reapply  for 
accreditation  in  accordance  with  the 
provisions  of  this  paragraph  (c)(1),  by 
January  12. 1994  (30  days  of  the 
effective  date  of  this  section),  and  that 
the  reapplication  be  accepted  by  the 
Agency.  Tlie  CUSUM  values  for  such 
laboratory  will  be  reset  at  zero  upon 
acceptance  of  its  reapplication.  The 
accreditation  of  a  laboratory  that  is  on 
probation  shall  be  continued,  provided 
that  such  laboratory  reapply  for 
accreditation  by  February  11, 1994  (60 
days  of  the  effective  date  of  this 
section),  that  the  reapphcation  be 
accepted  by  the  Agency,  and  that  the 
laboratory  satisfy  the  terms  of  the 
probation. 
•       -•••• 

8.  Paragraph  (c)(2)(ii)  introductory 
text  of  §  318.21  is  revised  and  a  new 
paragraph  (c)(2)(iv)  is  added  to  read  as 
follows:    , 

S  31 8.21    Accreditation  of  cttemistry 
laboratoriM. 


(c)  •  •  • 

(2)*  •  •      - 

(ii)  Demonstrate  acceptable  limits  of 
systematic  laboratory  difference, 
variabihty,  individual  large  deviations, 
recoveries,  and  proper  identification  in 
the  analysis  of  the  class  of  chemical 


residues  for  which  appUcation  was 
made,  using  FSIS  approved  procedures. 
An  applying  laboratory  will  successfully 
demonstrate  these  capabiUties  if  its 
analytical  results  for  each  specific 
chemical  residue  provided  in  a  check 
sample  accreditation  study  containing  a 
minimimi  of  14  samples  satisfy  the 
criteria  presented  in  this  paragraph 
(c)(2)(ii).'  In  addition,  if  the  laboratory 
is  requesting  accreditation  for  the 
analysis  of  chlorinated  hydrocarbons, 
all  analytical  results  for  the  residue 
class  must  collectively  satisfy  the 
criteria.  (Conformance  to  criteria 
(c)(2)(ii)  (A),  (B),  (C),  (D),  (E),  and  (F) 
will  only  be  determined  when  six  or 
more  analytical  results  with  associated 
comparison  means  at  or  above  the 
logarithm  of  the  minimum  proficiency 
level  are  available.]  If  the  results  of  the 
first  set  of  check  samples  do  not  meet 
these  criteria  for  obtaining  accreditation, 
a  second  set  of  at  least  14  samples  will 
be  provided  within  30  days  following 
the  date  of  receipt  by  FSIS  of  a  request 
from  the  applying  laboratory.  If  the 
results  of  the  second  set  of  samples  do 
not  meet  accreditation  criteria,  the 
laboratory  may  reapply  after  a  60-day 
waiting  period,  commencing  bom  the 
date  of  refusal  of  accreditation  by  FSIS. 
At  that  time,  a  new  application,  all  fees, 
and  all  documentation  of  corrective 
action  required  for  accreditation  must 
be  submitted. 
•        *        •        •        « 

(iv)  Pay  the  accreditation  fee  by  the 
date  required. 

9.  Footnote  9  to  paragraph  (c)(2)(ii)(C) 
of  §  318.21  is  renumbered  as  footnote  8; 
footnotes  10  and  11  to  §  318.21(c)(3)(ix) 
introductory  text  of  §  318.21  are 
renumbered  as  footnotes  9  and  10, 
respectively;  and  footnote  12  to  §  318.21 
(c)(3)(ix)(A)(I)  introductory  text  is 
renumbered  as  footnote  11. 

10.  Footnote  13  to 
§318.21(c)(3)(ix)(A)(2)  introductory  text 
is  renumbered  as  footnote  12  and 
revised  to  read: 

laSee  footnote  11. 

11.  Footnote  14  to  §318.21(c)(3)(ix)(B) 
introductory  text  is  renimibered  as 
footnote  13  and  footnote  15  to  paragraph 
{c)(3)(ix)(C)  introductory  text  is 
renumbered  as  footnote  14. 

12.  Footnote  16  to 
§318.21(c)(3)(xiii)(A)(l)  introductory 
text  is  renumbered  as  footnote  15  and 
footnote  17  to  paragraph 
(c)(3)(xiii)tA)(2)  introductory  text  is 
renumbered  as  footnotelS;  and  the  text 
of  each  of  these  footnotes  is  revised  to 
read  "See  footnote  11." 


'  All  statistical  computations  are  rounded  to  the 
nearest  tenth,  except  where  otherwise  noted. 


6S264     Federal  Regtster  /  Vol.  58,  No.  237  /  Monday.  DecemOT  13,  1993  /  Rules  and  Regulations 


13.  Footnote  18  to 

§  318.21{cM3)(xiii)(B)  introductory  text 
is  renumbered  as  footnote  17  and  the 
text  of  this  footnote  is  revised  to  read 
"See  footnote  13." 

14.  Footnote  19  to 

§  318.21(c)(3)(xiii)(C)  introductory  text 
is  renumbered  as  footnote  18. 

15.  Paragraph  (c)(3)(i)  of  §  318.21  is 
removed  and  reserved. 

16.  Paragraphs  (c){3)(vi).  {c)(3)(vii), 
(c)(3)(ix)  introductory  text.  {c)(3)(x)(C). 
and  (c)(3)(xi)  of  §  318.21  are  revised  and 
a  new  paragraph  (c)(3)(xiv)  added  to 
read  as  follows: 

S318^    Accreditation  of  chamistry 
laboratoriM. 


Laboratory,  College  Station  Road.  P.O. 
Box  6085,  Athens.  GA  30604,  or  to  the 
address  designated  by  the  Quality 
Systems  Branch,  FSIS  Chemistry 
Division.  The  Federal  inspector  at  any 
establishment  may  assign  the  analysis  of 
official  samples  to  an  FSIS  laboratory  if. 
in  the  judgment  of  the  inspector,  there 
are  delays  in  receiving  test  results  on 
official  samples  from  an  accredited 
laboratory. 


(c)  •  •  * 

(3)'  •  ' 

(vi)  Inform  the  Accredited  Laboratory 
Program,  room  515-A,  Annex  Building, 
Food  Safety  and  Inspection  Service, 
U.S.  Department  of  Agriculture,  300 
12th  Street,  SW.,  Washington,  DC 
20250-3700,  by  certified  or  registered 
mail,  within  30  days  of  any  change  in 
the  laboratory's  ownership,  officers, 
directors,  supervisory  personnel,  or  anv 
other  fespoDsibly  connected  individual 
or  entity. 

(vii)  PMTnit  any  duly  authorized 
representative  of  the  Secretary  to 
perform  both  announced  and 
unannounced  on-site  laboratory  reviews 
of  facilities  and  records  during  normal 
business  hours,  and  to  copy  any  records 
pertaining  to  the  laboratory's 
participation  in  the  Accredited 
Laboratory  Program. 
•       •       •       •       • 

(ix)  Demonstrate  that  acceptable 
limits  of  systematic  laboratory 
difference,  variability,  and  individual 
large  deviations  are  being  maintained  in 
the  analysis  of  samples,  in  the  chemical 
residue  class  for  which  accreditation 
was  granted.  A  laboratory  will 
successfully  demonstrate  the 
maintenance  of  these  capabilities  if  its 
analytical  results  for  eacn  specific 
chemical  residue  found  in 
iiiterlaboratory  accreditation 
maintenance  check  samples  and/or  split 
samples  satisfy  the  criteria  presented  in 
this  paragraph  (c)(3)(ix).9.  >o  In  addition, 
if  the  laboratory  is  accredited  for  the 
analysis  of  chlorinated  hydrocarbons, 
all  analytical  results  for  the  residue 
class  must  collectively  satisfy  the 
criteria. 


(x)*  •  • 

(C)  Satisfy  criteria  for  ched(  samples 
as  specified  in  paragraphs  (c)(2)(ii)  (A), 
(B),  (C),  (D),  (E),  and  (F)  of  this  section. 

(xi)  Eiqpeditiously  report  analytical 
results  of  official  samples  to  the  Eastern 


(xiv)  Pay  the  accreditation  fee  when  it 
is  due. 

•        •        *        *        • 

17.  Paragraphs  (g)(1),  (g)(2),  (g){3)(ii) 
of  $  318.21  are  revised  to  read  as 
follows: 

f  31 8^1    Accreditation  of  cfiemistry 
labor  stor1os« 


(g)'  •  • 

(1)  An  accredited  laboratory  which  is 
accredited  to  perform  analysis  imder 
paragraph  (b)  of  this  section  shall  have 
its  accreditation  revoked  for  £ailine  to 
meet  any  of  the  requirements  of 
paragraph  (b)(3)  of  this  section  except 
for  the  following  circumstances.  If  the 
accredited  laboratory  foils  to  meet  the 
criteria  for  reporting  the  analytical 
results  on  interlaboratory  accreditation 
maintenance  check  samples  as  set  forth 
in  paragraph  (b)(3)(v)  of  this  section  or 
if,  at  any  time,  the  CUSUM  results  from 
the  analysis  of  such  interlaboratory 
accreditation  maintenance  check 
samples  and/or  split  samples  have  not 
satisfied  the  criteria  specified  in 
paragraph  (b)(3)(ix]  of  this  secticm  and 
there  have  been,  during  the  previous  12 
months,  no  other  occasions  on  which 
such  CUSUM  results  have  not  satisfied 
such  criteria,  the  laboratory  shall  be 
placed  on  probation;  but  if  there  have 
been  such  other  occasions  diirii^  those 
12  months,  the  laboratory's 
accreditation  wiU^  revoked. 

(2)  An  accredited  laboratory  which  is 
accredited  to  perform  analysis  for  a 
class  of  chemical  residues  under 
paragraph  (c)  of  this  section  shall  have 
the  accreditation  to  perform  this 
analysis  revoked  if  it  fails  to  meet  any 
of  the  requirements  in  paragraph  (c)(3) 
of  this  section  except  for  the  following 
circumstances.  If  the  accredited 
laboratOTy  foils  to  meet  any  of  the 
criteria  set  forth  in  paragraphs  (c)(3)(v). 
(c)(3)(ix),  and  (c)(3)(xiii)  of  this  section 
and  it  has  not  so  failed  during  the  12 
months  preceding  its  failure  to  meet  the 
criteria,  it  shall  be  placed  on  probation, 
but  if  it  has  so  failMl  at  any  time  during 
those  12  months,  its  accreditation  will 
henvakad. 

(3)'  •  • 


(ii)  Substituted  any  analytical  result 
from  any  other  laboratory  for  its  own. 

•        •        •        •        • 

PART  381— POULTRY  PRODUCTS 
INSPECTION  REGULATIONS 

18.  The  authority  citation  for  part  381 
is  revised  to  read  as  follows: 

Authority:  7  U.S.C  138F;  7  U.S.C.  450;  21 
U.S.C  451-470;  7  CFR  2.17.  2.55. 

19.  Paragraph  (a)  of  §  381.153  is 
amended  by  removing  the  definitions 
for  "Accredited  Laboratory 
Coordinator";  by  revising  the  definitions 
for  "AOAC  Methods,"  "Comparison 
Mean,"  "Correct  Chemical  Residue 
Identification,"  "CUSUM." 
"Interlaboratory  Accreditation 
Maintenance  Check  Sample," 
"Minimum  Proficiency  Level,"  "Official 
Sample,"  "Standardized  Difference," 
"Standardizing  Value."  and  "Systematic 
Laboratory  Difference";  by  adding,  in 
alphabetical  order,  new  definitions  for 
"Accreditation,"  "Refusal  of 
Accreditation,"  "Revocation  of 
Accreditation,"  "Standardizing 
Constant,"  "Suspension  of 
Accreditation,"  and  "Variance";  and  by 
revising  Tables  1  and  2  to  read  as 
follows: 

1 381 .1 53    Accreditation  of  chemistry 
latwratorias. 

(a)*  •  • 

Accreditation — ^Determination  by 
FSIS  that  a  laboratory  is  qualified  to 
analyze  official  samples  of  product 
subject  to  regulaticms  in  this  subchapter 
and  subdiapter  A  of  this  chapter  for  the 
presence  and  amount  uf  all  four  food 
diemistry  analytes  (protein,  moisture, 
fat,  and  salt);  or  a  determination  by  FSIS 
that  a  laboratory  is  qiialified  to  analyze 
official  samples  of  product  subject  to 
regulations  in  this  subchapter  and 
subchapter  A  of  this  chapter  for  the 
presence  and  amoimt  of  one  of  several 
classes  of  chemical  residue,  in 
accordance  with  the  requirements  of  the 
Accredited  Laboratory  Program. 
Accreditations  are  granted  separatefy  for 
the  food  chemistry  anafysis  of  official 
samples  and  for  the  analysis  of  such 
samples  for  any  one  of  the  several 
classes  of  chemical  residue.  A 
laboratory  may  hold  more  than  one 
accreditation. 
•        •        •        •        • 

AOAC  methods — Methods  of 
chemical  analysis,  section  24.001 
through  24.071,  AOAC  International;  in 
the  "Official  Methods  of  Analysis  of 
AOAC  International,"  15th  edition 
1990;  published  by  AOAC  International. 
2200  Wilson  Boulevard.  Suite  400, 
Arlington.  VA  22207.  This  publication 
is  incorporated  by  reference  and  was 
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originally  approved  by  the  Director, 
Office  of  the  Federal  Register,  on 
February  19, 1987.i 

•l       *        *        •        • 

I  Comparison  Mean — The  average,  for  a 
sample,  of  ail  accredited  and  FSIS 
laboratories'  average  results,  each  of 
which  has  a  large  deviation  measure  of 
zero,  except  when  only  two  laboratories 
perform  the  analysis,  as  in  the  case  of 
split  sample  analysis  by  both  an 
accredited  laboratory  and  an  FSIS 
laboratory.  In  the  latter  case,  the 
comparison  mean  is  the  average  of  the 
two  laboratories'  results.  For  food 
chemistry,  a  result  for  a  laboratory  is  the 
obtained  analytical  value;  for  chemical 
residues,  a  result  is  the  logarithmic 
transformation  of  the  obtained 
analytical  value. 

Correct  chemical  residue 
identification — Correct  identification  by 
a  laboratory  of  a  chemical  residue 
whose  concentration,  in  a  sample,  is 
equal  to  or  greater  than  the  minimum 
reporting  level  for  that  residue,  as 
determined  by  the  median  of  all  positive 
analytical  values  obtained  by 
laboratories  analyzing  the  sample. 
Failure  of  a  laboratory  to  report  the 
presence  of  such  a  chemical  residue  is 
considered  a  misidentification.  In 
addition,  reporting  the  presence  of  a 
residue  at  a  level  equal  to  or  above  the 
minimum  reporting  level  that  is  not 
reported  by  90  percent  or  more  of  all 
other  laboratories  analyzing  the  sample, 
is  considered  a  misidentification. 

CUSUM— fi^  class  of  statistical 
procedures  for  assessing  whether  or  not 
a  process  is  "in  control".  Each  CUSUM 
value  is  constructed  by  accumulating 
incremental  values  obtained  from 
observed  results  of  the  process,  and  then 
determined  to  either  exceed  or  fall 
vyithin  acceptable  limits  for  that 
process.  The  initial  CUSUM  values  for 
each  laboratory  whose  application  for 
accreditation  is  accepted  are  set  at  zero. 
The  four  CUSUM  procedures  are: 

(1)  Positive  systematic  laboratory 
difference  CUSUM  (CUSUM-P)— 
monitors  how  consistently  an  accredited 
laboratory  gets  numerically  greater 
results  than  the  comparison  mean; 

(2)  Negative  systematic  laboratory 
difference  CUSUM  (CUSUM-N)— 
monitors  how  consistently  an  accredited 
laboratory  gets  numerically  smaller 
results  than  the  comparison  mean; 


(3)  Variability  CUSUM  (CUSUM- V)— 
monitors  the  average  "total 
discrepancy"  (i.e.,  the  combination  of 
the  random  fluctuations  and  systematic 
differences)  between  an  accredited 
laboratory's  results  and  the  comparison 
mean; 

(4)  Individual  large  discrepancy 
CUSUM  (CUSUM-D)— monitors  the 
magnitude  and  frequency  of  large 
differences  between  the  results  of  an 
accredited  laboratory  and  the 
comparison  mean. 

*  •        *        •        • 

Interlaboratory  accreditation 
maintenance  check  sample — A  sample 
prepared  and  sent  by  FSIS  to  a  non- 
Federal  laboratory  to  assist  in 
determining  if  acceptable  levels  of 
analytical  capability  are  being 

maintained  by  the  accredited  laboratory. 

*  •        •        •        « 

Minimum  proficiency  level — The 
minimum  concentration  of  a  residue  at 
which  an  analytical  result  will  be  used 
to  assess  a  laboratory's  quantification 
capabiUty.  This  concentration  is  an 
estimate  of  the  smallest  concentration 
for  which  the  average  coefficient  of 
variation  (CV)  for  reproducibility  (i.e., 
combined  within  and  between 
laboratory  variability)  does  not  exceed 
20  percent.  (See  Table  2) 

*  »        •        •        » 

Official  Sample — A  sample  selected 
by  an  inspector  or  inspection  service 
employee  in  accordance  with  FSIS 
procedures  for  regulatory  use. 

*  •        *        •        • 

Refusal  of  Accreditation — An  action 
taken  when  a  laboratory  which  is 
applying  for  accreditation  is  denied  the 
accreditation. 

*  *        •        •        • 

Revocation  of  Accreditation — An 
action  taken  against  a  laboratory  which 
removes  its  ri^t  to  analyze  official 
samples. 

Standardizing  Constpnt — The  number 
which  is  the  resuh  of  a  mathematical 
adjustment  to  the  "standardized  value." 
Specifically,  the  number  equals  the 
square  root  of  the  expected  variance  of 
the  difference  between  the  accredited  or 
applying  laboratory's  result  and  the 
comparison  mean  on  a  sample,  taking 
into  consideration  the  standardizing 
value,  the  correlation  and  number  of 
repeated  results  by  a  laboratory  on  a 


sample,  and  the  number  of  laboratories 
that  analyzed  the  sample. 

Standardized  Difference— The 
quotient  of  the  difference  between  a 
laboratory's  result  on  a  sample  and  the 
comparison  mean  of  the  sample  divided 
by  the  standardizing  constant. 

Standardizing  Value — A  number 
representing  the  performance  standard 
deviation  of  an  individual  result  (see 
Tables  1  and  2  and  footnotes  to  the 
Tables  for  determining  exact  procedures 
for  calculation). 

Suspension  of  Accreditation — Action 
taken  against  a  laboratory  which 
temporarily  removes  its  right  to  analyze 
official  samples.  Suspension  of 
accreditation  ends  when  accreditation  is 
either  fully  restored  or  revoked. 

Systematic  laboratory  difference — A 
comparison  of  one  laboratory's  results 
with  the  comparison  means  on  samples 
that  shows,  on  average,  a  consistent 
relationship.  A  laboratory' that  is 
reporting,  on  average,  numerically 
greater  results  than  the  comparison 
mean  has  a  positive  systematic 
laboratory  difference  and,  conversely, 
numerically  smaller  resuhs  indicate  a 
negative  systematic  laboratory 
difference. 
•••*•■ 

Variance — The  expected  average  of 
the  squared  differences  of  sample 
results  from  an  expected  sample  mean. 

Table  1  .—Standardizing  Values 
FOR  Food  Chemistry 

(By  analyte) 


Moisture 

Protein ' 

Fat» 

Salts 

0.57 

0.060 

0.26 
(0.30) 

0127 

'To  obtain  the  standardizing  value  for  a 
sample  the  appropnate  entry  in  this  column  is 
multiplied  by  Xo65  where  X  is  the  companson 
mean  of  the  sample. 

2  To  obtain  tfie  standardizing  value  for  a 
sample,  the  appropnate  entry  in  this  column  is 
multiplied  by  X025,  where  X  is  the  companson 
mean  of  the  sample.  The  appropriate  entry  is 
equal  to  the  value  in  parentheses  when  X  is 
equal  to  or  greater  than  12.5  percent,  other- 
wise tt  is  equal  to  0.26. 

3  To  obtain  the  starxlardizing  value  for  a 
sample,  when  ttie  comparison  mean  of  the 
sample,  X,  is  less  than  1 .0  percent,  the  stana- 
ardizing  value  equals  0.127,  otherwise  the  ap- 
propriate entry  is  multiplied  by  Xo-'.  When  X 
IS  equal  to  or  greater  than  4.0  percent  for  dry 
salami  and  pepperoni  products,  the  standard- 
izing value  equals  0.22. 


f  Copies  of  this  publication  are  on  file  with  the 
Director,  Office  of  the  Federal  Register,  and  may  be 


purchased  from  AOAC  International  al  the  address 
indicated. 
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Table  2.— Minimum  Proficiency  Levels.  Percent  Expected  recoveries  (QC  and  QA),  and  Standardizing  Values 

FOR  Chemical  Residues 


Class  of  residues 


Minimum  pro- 
ficisncy  level 


Percent  ex- 
pected recovery 
(QCandQA) 


Standardiztng 
values 


CMorinated  Hydfocartxx^  ^ 

AJdrin _ 

Benzene  HeachlorMe  ..... 

CNordane , 

uiwonn » 

DOT 

ODE  _. 

TOE 

Endrln 

Heptachior  „ 

Heptachior  Epoxide 

Lindane 

Melhoxychtor  , 

Toxapher>e 

Hexachiorot>eruane 

Mirex 

Nonachlor  

Polychiorinated  BIphenyls 

Arsenic' „ 

Sulfonamides* 

Volatile  NItrosamine* 


0.10  ppm 
0.10.  ppm 
0.30  ppm 
0.10  ppm 
0.15  ppm 
0.10  ppm 
0.15  ppm 
0.10  ppm, 
0.10  ppm 
0.10  ppm 
0.10  ppm 
0.50  ppm 
1.00  ppm 
0.10  ppm 
0.10  ppm 
0.15  ppm 
0.50  ppm 
0.20  ppm 
0.06  ppm 
Sppb 


80-110 
80-110 
80-110 
80-110 
80-110 
60-110 
80-110 
80-110 
80-110 
80-110 
80-110 
80-110 
80-110 
80-110 
80-110 
80-110 
80-110 
90-105 
70^120 
70-110 


0.20 
0.20 
0.20 
0.20 
0.20 
0.20 
0.20 
020 
0.20 
0.20 
0.20 
0.20 
0.20 
0.20 
0.20 
0.20 
0.20 
0.25 
0.25 
0.25 


1  Laboratory  statistics  are  computed  over  all  results  (exdudino  PCS  results),  and  for  specific  ctiemical  residues. 

3  Laboratory  statistics  are  only  computed  for  specific  chemicay  residues. 

3The  standardizing  value  of  a*  initteU  accreditation  and  probationary  check  sanv>ies  correlations  is  0.15. 


20.  Paragraph  (b)(1)  of  $  381.153  is 
revised  to  read  as  follows: 

§  381 . 1 53    Accreditation  of  chemistry 
laboratories. 


(b)*  •  • 

(1)  Applying  for  accreditation. 
Application  for  accreditation  shall  be 
made  on  designated  forms  provided  by 
FSIS,  or  otherwise  in  writing,  by  the 
owner  or  manager  of  a  non-Federal 
analytical  laboratory  and  sent  to  the 
Accredited  Laboratory  Program,  room 
516-A.  Annex  Building,  Food  Safety 
and  Inspection  Service,  U.S.  Department 
of  Agriculture,  300  12th  Street  SW., 
Washington  DC.  20250-3700.  and  shall 
specify  the  kinds  of  accreditation  that 
are  wanted  by  the  owner  or  manager  of 
the  laboratory.  A  laboratory  whose 
accreditation  has  been  refused  or 
revoked  may  reapply  for  accreditation 
after  60  days  from  the  effective  date  of 
that  action,  and  must  provide  written 
documentation  specifying  what 
corrections  were  made. 

(i)  At  the  time  that  an  Application  for 
Accreditation  is  filed  with  the 
Accredited  Laboratory  Program,  FSIS, 
and  annually  thereafter  upon  receipt  of 
the  bill  issued  by  FSIS  on  the 
anniversary  date  of  each  accreditation, 
the  management  of  a  laboratory  shall 
reimburse  the  program  at  the  rate 
specified  in  9  CFR  391.5  for  the  cost  of 
each  accreditation  that  is  sought  by  the 
laboratory  or  that  the  laboratory  holds. 


(ii)  Simultanaously  with  the  initial 
application  for  accreditation,  the 
management  of  a  laboratory  shall 
forwadrd  a  check,  bank  draft,  or  money 
order  in  the  amount  specified  in  9  CFR 
391.5  made  payable  to  the  U.S. 
Department  of  Agriculture  along  with 
the  completed  application  for  the 
accreditation(s)  sought  for  the 
laboratory.  Accreditation  will  not  be 
granted  or  continued,  without  further 
procedure,  for  feilure  to  pay  the 
accreditation  fee(s).  The  fee(s)  paid  shall 
be  nonrefundable  and  shall  be  credited 
to  the  account  from  which  the  expenses 
of  the  laboratory  accreditation  program 
are  paid. 

(iii)  Annually  on  the  anniversary  date 
of  each  accreditation.  FSIS  will  issue  a 
bill  in  the  amount  specified  in  9  CFR 
391.5. 

(iv)  Bills  are  payable  upon  receipt  l^ 
check,  bank  draft,  or  money  order  made 
payable  to  the  U.S.  Department  of 
Agriculture  and  become  delinquent  30 
days  from  the  date  of  the  bill 
Accreditation  will  be  terminated 
without  further  procedure  for  having  a 
delinquent  accoimt.  The  fee(s)  paid 
shall  be  nonrefundable  and  shall  be 
credited  to  the  account  from  which  the 
expenses  of  the  Accredited  Laboratory 
Program  are  paid. 

(v)  The  accreditation  of  a  laboratory 
that  was  accredited  by  FSIS  on  or  before 
December  13, 1993  and  was  not  on 
probation  and  whose  accreditation  on 
that  date  was  not  in  suspension  or 


revocation  shall  be  continued,  provided 
that  such  laboratory  reapply  for 
accreditation  in  accordance  with  the 
provisions  of  this  paragraph  (b)(1)  by 
January  13. 1994  (30  days  of  the 
effective  date  of  this  section),  and  that 
the  reapphcation  be  accepted  by  the 
Agency.  The  CUSUM  values  for  such 
laboratory  will  be  reset  at  zero  upon 
acceptance  of  its  reapplication.  The 
accreditation  of  a  laboratory  that  is  on 
probation  shall  be  continued,  provided 
that  the  laboratory  reapply  for 
accreditation  by  February  11, 1994  (60 
days  of  the  effective  date  of  this 
section),  that  the  reapplication  be 
accepted  by  the  Agency,  and  that  the 
laboratory  satisfy  the  terms  of  the 
probation. 

•  •        *        •        • 

21.  Paragraphs  (b)(2)(ii)  introductory 
text.  (b)(3)(i).  (b)(3)(vi),  (b)(3)(vii). 
(b)(3)(ix),  introductory  text.  (b)(3)(x)(C). 
(b)(3)(xi)  of  8  381.152  are  revised;  and 
new  paragraphs  (b)(2)(iv)  and  (b)(3)(xii) 
are  added  to  read  as  follows: 

1381.153    Aocreditation  of  chatnietry 
laboratories. 

•  •        •        •        • 

(b)*  •  • 

(2)*  •  • 

(ii)  Demonstrate  acceptable  levels  of 
systematic  laboratory  difference, 
variability,  and  individual  large 
deviations  in  the  anal3rses  of  moisture, 
protein,  fat,  and  salt  content  using 
AOAC  methods.  An  applying  laboratory 
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fill  successfully  demonstrate  these 
Capabilities  if  its  moisture,  protein.  {^. 
and  salt  results  from  a  36  check  sample 
accreditation  study  eacB  satisfy  the 
criteria  presented  below. >  If  the 
laboratory's  analysis  of  an  analyte  (or 
anaiytes)  from  the  first  set  of  36  check' 
samples  does  not  meet  the  criteria  for 
obtaining  accreditation,  a  second  set  of 
%  check  samples  will  be  provided 
within  30  days  following  the  date  of 
receipt  by  FSIS  of  a  request  from  the 
applying  laboratory.  The  second  set  of 
samples  shall  be  analyzed  for  only  the 
analyte(s)  for  which  imacceptable  initial 
results  had  been  obtained  by  the 
laboratory.  If  the  results  of  the  second 
set  of  samples  do  not  meet  the 
Euccreditation  criteria,  the  laboratory- 
may  reapply  after  a  60-day  waiting 
aeriod,  commencing  from  the  date  of 
%fusal  of  accreditation  by  FSIS.  At  that 
Jme.  a  new  application,  all  fees,  and  all 
documentation  of  corrective  action 
required  for  accreditation  must  be 
submitted. 
•I       •        •        *        • 

(iv)  Pay  the  accreditation  fee  by  the 
i  ate  required. 

(3)*   •   • 

(i)  Report  analytical  results  of  the 
iioistiire.  protein,  fat,  and  sah  content 
]f  official  samples,  weekly,  on 
ijesignated  forms  to  the  FSIS  Eastern 
Laboratory,  College  Station  Road,  P.O 
Box  6085,  Athens,  GA  30604.  or  to  the 
address  designated  by  the  CKialify 
Systems  Branch,  FSIS  Chemistry 
[division. 

*        •        •        * 

(vi)  Inform  the  Accredited  Laboratory 
m.  Room  516-A,  Annex  Building, 
bod  Safety  and  Inspection  Service, 
J.S.  Department  of  Agriculture,  300 

B2th  Street.  SW.,  Washington,  DC 
0250-3700,  by  certified  or  registered 
[fiail,  within  30  days  of  any  change  in 
the  laboratory's  ownership,  officers, 
directors,  supervisory  personnel,  or 
other  responsibly  connected  individual 
or  entity. 

(vii)  Permit  any  duly  authorized 
representative  of  the  Secretary  to 
erform  both  announced  and 
nannounced  on-site  laboratory  reviews 
f  facilities  and  records  during  normal 
usiness  hours,  and  to  copy  any  records 
ertaining  to  the  laboratory's 
participation  in  the  Accredited 
Laboratory  Program. 
i^        •        *        •        • 

'  (ix)  Demonstrate  that  acceptable 
imits  of  systematic  laboratory 
:  ifference,  variability,  and  individual 
irge  deviflftions  are  being  maintained  m 


the  analyses  of  moisture,  protein,  fat. 
and  salt  content  An  accredited 

laboratory  will  successfully  demonstrate 
the  maintenance  of  these  ca[>abihties  if 
its  moisture,  protein,  fat.  and  salt  results 
from  interlaboratory  accreditation 
maintenance  check  samples  and/or  spbt 
samples  satisfy  the  criteria  presented  in 
this  paragraph  (b)(3)(ix).s 
•        •        •        •        • 

(x)*  •  • 

(C)  Satisfy  criteria  for  check  samples 
specified  in  paragraphs  (bK2Kii)  (A).  (B), 
and  (C)  of  this  section. 

(xi)  Expeditiously  report  analytical 
results  of  official  samples  to  the  FSIS 
Eastern  Laboratory,  College  Station 
Road.  P.O.  Box  6085,  Athens.  GA  30604. 
or  to  the  address  designated  by  the 
Quality  Systems  Branch.  FSIS 
Chemistry  Division.  The  Federal 
inspector  at  any  establishment  may 
assign  the  analysis  of  official  samples  of 
an  FSIS  laboratory  if,  in  the  inspector's 
judgment,  there  are  delays  in  receiving 
test  results  on  official  samples  from  an 
accredited  laboratory. 

(xii)  Pay  the  required  accreditation  fee 
when  it  is  due. 


22.  Footnote  4  to  p>aragraph 
(b)(2)(ii)(C)  of  §381.153  is  renumbered 
as  footnote  3;  and  footnote  5  to 
paragraph  (b)(3)(\iii)  of  §  381.153  is 
renumbered  as  footnote  4  and  revised  to 
read  as  foUoMfs: 

*  Copies  of  the  "Official  Methods  of 
Analysis  of  AOAC  International,"  15th 
edition,  1990,  are  on  file  with  the 
Director,  Office  of  the  Federal  Register, 
and  may  be  purchased  from  AOAC 
International.  2200  Wilson  Boulevard. 
Suite  400.  Arlington.  VA  22201. 

23.  Footnote  6  to  §  381.153(b)(3)(ix) 
introductory  text  is  renumbered  as 
footnote  5  and  footnote  4  to  paragr^h 
(b)(3)(ix)(C)  introductory  text  is 
renumbered  as  footnote  6  and  revised  to 
read  as  follows: 

6  See  footnote  3. 

24.  Paragraph  (cHD  of  §381.153  is 
revised  to  read  as  follows: 

§  381 .1 53    Accreditation  of  ctiemistry 
lat>oratoriM. 

*        •        •        •        • 

(c)  •  •  • 

(1)  Applying  for  accreditation. 
Application  for  accreditation  shall  be 
made  on  designated  forms  provided  by 
FSIS,  or  otherwise  in  writing,  by  the 
owner  or  manage*  of  the  non-Federal 
analytical  laboratory  and  sent  to  the 
Accredited  Laboratory  Program,  room 
516-A.  Aiuiex  Building.  Food  Safety 
and  Inspection  Service,  U.S.  Department 


2  All  suiistical  compulations  are  rounded  to  tha 
ibarest  tenth,  except  where  otherwise  noted. 


>  All  statistical  computations  are  rounded  to  the 
nearest  tenth,  except  where  otherwise  noted. 


of  Agriculture.  300  12th  Street.  SW.. 
Washingtori  DC  20250-3700,  and  shall 
specify  the  kinds  of  accreditation  that 
are  wanted  by  the  owner  or  manager  of 
the  laboratory.  A  l^>oratory  %vhose 
accreditation  has  been  refused  or 
revoked  may  reapply  for  accreditation 
after  60  days  from  the  effective  date  of 
that  action,  and  must  provide  written 
documentation  specifying  what 
corrections  were  mad& 

(i)  At  the  time  that  an  Application  for 
Accreditation  is  filed  with  the 
Accredited  Laboratory  Program.  FSIS. 
and  annually  thereafter  upon  receipt  of 
the  bill  issued  by  FSIS  on  the 
anniversary  date  of  each  accreditation, 
the  management  of  a  laboratory  shall 
reimburse  the  program  at  the  rate 
specified  in  9  CFR  391.5  for  the  cost  of 
each  accreditation  that  is  sought  by  the 
laboratory  or  that  the  laboratory  holds. 

(ii)  Simultaneously  with  the  initial 
application  for  accreditation,  the 
management  of  a  laboratory  shall 
forward  a  check,  bank  draft,  or  money 
order  in  the  amount  specified  in  9  CFR 
391.5  made  payable  to  the  U.S. 
Department  of  Agriculture  along  with 
the  completed  application  for  the 
accreditation(s)  sought  by  the 
laboratory.  Accreditation  will  not  be 
granted  or  continued,  without  further 
procedure,  for  failure  to  pay  the 
accreditation  fee(s).  The  fee{s)  paid  shall 
be  nonrefundable  and  shall  be  credited 
to  the  account  from  which  the  expenses 
of  the  laboratory  accreditation  program 
are  paid. 

(iii)  Annually  on  the  anniversary  date 
of  each  accreditation.  FSIS  will  issue  a 
bill  in  the  amount  specified  in  9  CFR 
391.5. 

(iv)  Bills  are  payable  upon  receipt  by 
check,  bank  draft,  or  money  order  made 
payable  to  the  U.S.  Department  of 
Agriculture  and  become  delinquent  30 
days  from  the  date  of  the  bill. 
Accreditation  will  be  terminated 
without  further  procedure  for  having  a 
delinquent  account  The  fee(s)  paid 
shall  be  nonrefundable  and  shall  be 
credited  to  the  account  from  which  the 
expenses  of  the  Accredited  Laboratory 
Program  are  paid. 

(v)  The  accreditation  of  a  laboratorj' 
that  was  accredited  by  FSIS  cm  or  before 
December  13, 1993  and  was  not  on 
probation  and  whose  accreditation  on 
that  date  was  not  in  suspension  or 
revocation  shall  be  continued,  provided 
that  such  l^xiratory  reapply  for 
accreditation  in  accordance  with  the 
provisions  of  this  paragraph  (c)(1)  by 
January  12, 1994  (30  days  of  the 
effective  date  of  this  section),  and  that 
the  reapplication  be  accepted  by  the 
Agency.  The  CUSUM  values  for  such 
laboratory  will  be  reset  at  zero  upon 
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acceptance  of  its  reapplication.  The 
accreditation  of  a  laboratory  that  is  on 
probation  shall  be  continued,  provided 
that  the  laboratory  reapply  for 
accreditation  by  Febnuu7  11, 1994  (60 
days  of  the  effiactive  date  of  this 
section),  that  the  reapplication  be 
accepted  by  the  Agency,  and  that  the 
laboratory  satisfy  the  terms  of  the 
probation. 

25.  Paragraph  (c)(2)(ii)  introductory 
text  of  §  381.153  is  revised  and  a  new 
paragraph  (c)(2)(iv)  is  added  to  read  as 
follows: 

1381.153    Accreditation  of  chemietry 

•        •        •        •        * 

(c)*  •  • 

(2)*  •  • 

(ii)  Demonstrate  acceptable  limits  of 
systematic  laboratory  difference, 
variability,  individual  large  deviations, 
recoveries,  and  proper  identification  in 
the  analysis  of  the  class  of  chemical 
residues  for  which  application  was 
made,  using  FSIS  approved  procedures. 
An  applying  laboratory  will  successfully 
demoostrate  these  capabilities  if  its 
analytical  results  for  each  specific 
chemical  residue  provided  in  a  check 
sample  accreditation  study  containing  a 
minimum  of  14  samples  satisfy  the 
criteria  presented  in  this  paragraph 
(c)(2)(ii).'  In  addition,  if  the  laboratory 
is  requesting  accreditation  for  the 
analysis  of  chlorinated  hydrocarbons, 
all  analytical  results  for  the  residue 
class  must  collectively  satisfy  the 
criteria.  (Conformance  to  criteria 
(c)(2)(ii)  (A),  (B),  (C),  (D).  (E).  and  (F)  of 
this  section  will  only  be  determined 
when  six  or  more  analytical  results  with 
associated  comparison  means  at  or 
above  the  logarithm  of  the  minimum 
proficiency  level  are  available.]  If  the 
results  of  the  first  set  of  check  samples 
do  not  meet  these  criteria  for  obtaining 
accreditation,  a  second  set  of  at  least  14 
samples  will  be  provided  within  30 
days  following  the  date  of  receipt  by 
FSIS  of  a  request  firom  the  applying 
laboratory.  If  the  results  of  tne  second 
set  of  samples  do  not  meet  accreditation 
criteria,  the  laboratory  may  reapply  after 
a  60-day  waiting  period,  commencing 
from  the  date  of  refusal  of  accreditation 
by  FSIS.  At  that  time,  a  new  application, 
all  fees,  and  all  documentation  of 
corrective  action  required  for 
accreditation  must  be  submitted. 

(iv)  Pay  the  accreditation  fee  by  the 
date  required. 


'  All  statistical  compulations  are  rounded  to  the 
nearest  tenth,  unless  otherwise  no(ed. 


26.  Footnote  9  to  paragraph 
(c)(2)(ii)(C)  of  §  381.153  is  renumbered 
as  footnote  8;  footnotes  10  and  11  to 

8  381.153  (c)(3)(ix)  introductory  text  are 
renumbered  as  footnotes  9  and  10. 
respectively:  and  footnote  12  to 
§381.153  (c)(3)(ix)(A)(I)  introductory 
text  is  renumbered  as  footnote  11. 

27.  Footnote  13  to  S  381.153 
(c)(3)(ix)(A)(2)  introductory  text  is 
renimibered  as  footnote  12  and  revised 
to  read: 

12  See  footnote  11. 

28.  Footnote  14  to  §381.153 
(c)(3)(ix)(B)  introductory  text  is 
renimibered  as  footnote  13  and  footnote 
15  to  paragraph  (c)(3)(ix)(C) 
introductory  text  of  §  381.153  is 
renumbered  as  footnote  14. 

29.  Footnote  16  to  §  381.153 
(c)(3)(xiii)(A)(J)  introductory  text  is 
renumbered  as  footnote  15  and  footnote 
17  to  paragraph  (c)(3){xiii)(A)(2) 
introductory  text  is  renumbered  as 
footnote  16;  and  the  text  of  each  of  these 
footnotes  is  revised  to  read,  "See 
footriote  11." 

30.  Footnote  18  to  §  381.153 
(c)(3)(xiii)(B)  introductory  text  is 
renumbered  as  footnote  17  and  the  text 
of  this  footnote  is  revised  to  read,  "See 
footnote  13." 

31.  Footnote  19  to  §  381.153 
(c)(3)(xiii)(C)  is  renumbered  as  footnote 
18. 

32.  Paragraph  (c)(3)(i)  of  §381.153  is 
removed  and  reserved. 

33.  Paragraphs  {c)(3)(vi),  (c)(3)(vii), 
(c)(3)(ix)  introductory  text,  (c)(3)(x)(C), 
and  (c)(3)(xi)  of  §  381.153  are  revised 
and  a  new  paragraph  (c)(3)(xlv)  added  to 
read  as  follows: 

1381.153    Accreditation  of  chemlatry 
laboratoriM. 

•        •        *        •        * 

(c)*  •  • 

(3)*  *  • 

(vi)  Ihform  the  Accredited  Laboratory 
Program,  Room  516-A,  Annex  Building, 
Food  Safety  and  Inspection  Service, 
U.S.  Department  of  Agriculture,  300 
12th  Street,  SW.,  Washington,  DC     '" 
20250-3700,  by  certified  or  registered 
mail,  within  30  days  when  there  is  any 
change  in  the  laboratory's  ownership, 
officers,  directors,  supervisory 
personnel,  or  any  other  responsibly 
connected  individual  or  entity. 

(vii)  Permit  any  duly  authorized 
representative  of  the  Secretary  to 
perform  both  announced  and 
imannounced  on-site  laboratory  reviews 
of  facilities  and  records  during  normal 
business  hours,  and  to  copy  any  records 
pertaining  to  the  laboratory's 
participation  in  the  Accredited 
Laboratory  Program. 


(ix)  Demonstrate  that  acceptable 
limits  of  systematic  laboratory 
difference,  variability,  and  individual 
large  deviations  are  being  maintained  in 
the  analysis  of  samples,  in  the  chemical 
residue  class  for  which  accreditation 
was  granted.  A  laboratory  will 
successfully  demonstrate  the 
maintenance  of  these  capabilities  if  its 
analytical  results  for  each  specific 
chemical  residue  found  in 
interlaboratory  accreditation 
maintenance  check  samples  and/ or  split 
samples  satisfy  the  criteria  presented 
below.*  10  In  addition,  if  the  laboratory 
is  accredited  for  the  analysis  of 
chlorinated  hydrocarbons,  all  analytical 
results  for  the  residue  class  must 
collectively  satisfy  the  criteria. 

(x)*  •  • 

(C)  Satisfy  criteria  for  check  samples 
as  specified  in  paragraphs  (c)(2)(ii)  (A), 
(B).  (C),  (D),  (E),  and  (F)  of  this  section 

(xi)  Expeditiously  report  analytical 
results  01  official  samples  to  the  FSIS 
Eastern  Laboratory,  College  Station 
Road,  P.O.  Box  6085,  Athens,  GA  30604, 
or  to  the  address  designated  by  the 
Quality  Systems  Branch,  FSIS 
Chemistry  Division.  The  Federal 
inspector  at  any  establishment  may 
assign  the  analysis  of  official  samples  to 
an  FSIS  laboratory  if,  in  the  judgment  of 
the  inspector,  there  are  delays  in 
receiving  test  results  on  official  samples 
from  an  accredited  laboratory. 
•        •        •        •        « 

(xiv)  Pay  the  accreditation  fee  when  it 
is  due. 


34.  Paragraphs  (g)(1).  (g)(2).  (g)(3)(ii) 
of  §  381.153  are  revised  to  read  as 
follows: 

1381.153    Accreditation  of  chemistry 
laboratorlte. 


(g)*** 

(1)  An  accredited  laboratory  which  is 
accredited  to  perform  analysis  under 
paragraph  (b)  of  this  section  shall  have 
its  accreditation  revoked  for  failure  to 
meet  any  of  the  requirements  of 
paragraph  (b)(3)  except  for  the  following 
circumstances.  If  the  accredited 
laboratory  fails  to  meet  the  criteria  for 
reporting  the  analytical  results  on 
interlaboratory  accreditation 
maintenance  check  samples  as  set  forth 
in  paragraph  (b)(3)(v)  of  this  section  or 
if,  at  any  time,  the  CUSUM  results  from 


•  All  statistical  computations  are  rounded  to  the 
nearest  tenth,  except  where  otherwise  noted. 

10  An  analytical  result  will  only  be  used  in  the 
statistical  evaluation  of  the  laboratory  if  the 
associated  comparison  mean  is  equal  to  or  greater 
than  the  logarithm  of  the  minimum  proflciency 
level  for  the  residue. 
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1  ke  analysis  of  such  interlaboratory 
accreditation  maintenance  check 
samples  and/or  split  samples  have  not 
satisfied  the  criteria  specified  in 
paragraph  (b)(3)(ix)  of  this  section  and 
there  have  been,  during  the  previous  12 
months,  no  other  occasions  on  which 
such  CUSUM  results  have  not  satisfied 
such  criteria,  the  laboratory  shall  be 
placed  on  probation;  but  if  there  have 
been  such  other  occasions  during  those 
12  months,  the  laboratory's 
accreditation  will  be  revoked. 

(2)  An  accredited  laboratory  which  is 
accredited  to  perform  analysis  for  a 
class  of  chemical  residues  imder 
paragraph  (c)  of  this  section  shall  have 
the  accreditation  to  perform  this 
analysis  revoked  if  it  fails  to  meet  any 
of  the  requirements  in  paragraph  {c)(3) 
of  this  section  except  for  the  following 
circumstances.  If  the  accredited 
aboratory  fails  to  meet  any  of  the 


criteria  set  forth  in  paragraphs  (c)(3)(v), 
(c)(3)(ix),  and  (c)(3)(xiii)  of  this  section 
and  it  has  not  so  failed  during  the  12 
months  preceding  its  failure  to  meet  the 
criteria,  it  shall  be  placed  on  probation, 
but  if  it  hasjso  failed  at  any  time  during 
those  12  months,  its  accreditation  will 
be  revoked. 

(3)  •  •  • 

(ii)  Substituted  any  analytical  result 
from  any  other  laboratory  for  its  own. 


PART  391— FEES  AND  CHARGES  FOR 
INSPECTION  SERVICES  AND 
LABORATORY  ACCREDITATION 

35.  The  part  heading  is  revised  to  read 
as  shown  above. 

36.  The  authority  citation  for  part  391 
is  revised  to  read  as  follows: 

Authority:  7  U.S.C  138f;  7  U.S.C  394, 
1622, 1624;  21  U.S.C  451  etseq.;  21  U.S.C 
601-695;  7  CFR  2.17  (g)  and  (i),  2.55. 


37.  Part  301  is  amended  by  adding  a 
new  §  391.5  to  read  as  follows: 

f  391.5  Laboratory  accredhation  feea. 

(a)  The  annual  fee  for  the  initial 
accreditation  and  maintenance  of 
accreditation  provided  pursuant  to 
§§  318.21  and  381.153  shall  be  $3,500 
per  accreditation. 

(b)  Laboratories  that  request  special 
onsite  inspections  shall  pay  FSIS  the 
actual  cost  of  reasonable  travel  and 
other  expenses  necessary  to  perform  the 
unscheduled  or  non-routine  onsite 
inspections. 

Done  at  Washington,  DC  on  December  6, 
1993. 

Eugene  Brautool, 

Assistant  Secretary,  Marketing  and  Inspection 

Services. 

[FR  Doc.  93-30211  PUed  12-10-93;  8.45  ami 

BtUJNO  COOC  MIO-OM-M 


** 


^    j 

Monday 
December  13,  1993 

s 

- 

'  "^""^^  fl 

^^^^^ 

Part  IV 

Department  of  the 
Interior 

Bureau  of  Indian  Affairs 

Indian  Gaming;  St  Regis  Mohawk  Tribe 
and  State  of  New  York;  Notice 


§.    i      ^ 


65272 


F«d«ral  Register  /  Vol.  58.  No.  237  /  Monday,  December  13,  1993  /  Notices 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Aflalra 

Indian  Qaming;  SL  Ragia  Mohawk 
Tribe  and  State  of  New  York 

agency:  Bureau  of  Indian  Afiain. 

Interior. 

ACTION:  Notice  of  aj^roved  Tribal-State 

Compact. 

SUMMARY:  Pursuant  to  25  U.S.C  2710,  of 
the  Indian  Gaming  Regulatory  Act  of 


1988  (Pub.  L.  100-497).  the  Secretary  ol 
the  Interior  abaU  publish,  in  fbe  Federal 
Register,  notice  of  approved  TUbal-State 
Compacts  for  the  pxupose  of  imgpging  in 
Class  m  (casino)  gaming  on  lactian 
reservations.  The  Assistant  Smmtary — 
Indian  Afibirs,  Department  of  the 
Interior,  through  her  delegated 
authority,  has  approved  the  Tribal  State 
Compact  Between  the  St.  Regb  Mohawk 
Tribe  and  the  State  of  New  Yoric.  wdikfa 
was  executed  on  Jime  9, 1993. 


DATES:  This  action  is  efliective  December 
13, 1993. 

FOR  FURTHER  MFORMATION  CONTACT: 
Hilda  Manuel,  Director,  Indian  Gaming 
Management  Staff.  Bxireau  of  Indian 
Affairs,  Washington,  DC  20240.  (202) 
219-4066. 

Dated:  December  4, 1993- 
Ada  E.  Dear. 

Aasistant  Secretary— Indian  Affairs. 
IFR  Doc  93-30377  Piled  12-10-93;  8:45  am] 
BNiJNG  cooe  43ie-0»-r 


Monday  ^ 

December  13,  1993 


r  i   1 


Part  V 

Federal  Emergency 
Management  Agency 

Fee  for  Services  to  Support  FEMA's 
Offsite  Radiological  Emergency 
Preparedness  (REP)  Program;  Notice 


1^  I    J 


65274.  Federal  Register  /  Vol.  58,  No.  237  /  Monday.  December  13.  1993  /  Notices 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Fee  for  Services  to  Support  FEMA'e 

Offsite  Radiological  Emergenqr 
Preparedness  (REP)  Program 

« 
agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACnOM;  Notice. 

StJMMARV:  In  accordance  with  FEMA's 
interim  rule.  44  CFR  part  354,  published 
in  the  Federal  Regiater  on  ^ily  1. 1993 
(58  FR  35770),  FEIvlA  has  esUblished  a 
fi»::al  year  (FY)  1993  hourly  rate  of 
$122.88  for  assessing  and  collecting  fees 
firom  Nuclear  Regulatory  Commission 
(NRC)  licensees  itor  services  provided  by 
FEMA  personnel  for  FEMA's  REP 
Program. 

DATES:  The  user  fee  hourly  rate  is 
effective  for  FY  1993  (October  1. 1992 
to  September  30, 1993). 
FOR  FUmMER  MFORMATION  CONTACT: 
Linda  Vasta,  Chief,  Reg\Uatory  Services 
Coordinati<ui  Unit,  Preparedness, 
Training  and  Exercises  Directorate. 
Federal  Emergmcy  Management 
Agen(7i^  Washington.  DC  20472  (202) 
646-4570. 


SUPPLEMENTARY  MFORMAT10N:  As 
authorized  by  Public  Law  lOZ-389  (106 
Stat.  1571-1619),  an  hourly  uav  fee  rate 
of  $122.88  will  be  charged  to  HBC 
licensees  of  commercial  nuclear  power 
plants  for  all  site-specific  and  generic 
services  provided  by  FEMA  personnel 
for  FEMA's  REP  Program  under  the 
interim  rule,  44  CFR  part  354,  piAlished 
in  the  Federal  Register  on  July  1. 1993, 
58  FR  35770.  All  funds  collected  under 
this  rule  will  be  deposited  in  the  U.S. 
Department  of  the  Treasury  to  ofiset 
appropriated  funds  obligated  by  FEMA 
for  its  REP  Program. 

The  hourly  rate  is  established  on  the 
basis  of  the  methodology  set  forth  in  the 
referenced  FEMA  interim  rule  at  44  CFR 
354.4(a).  "Determination  of  costs  for 
FEMA  personnel."  and  will  be  used  to 
assess  and  collect  fees  for  site-qpedfic 
and  generic  services  rendered  by  FEMA 
personnel.  For  FY  1993.  the  total 
Salaries  and  Expenses  funds  obUgeted 
for  FY  1993  was  $5,893,031.94  and  the 
total  number  of  site-specific  hoars 
expended  was  47,958.5.  Applying  the 
formula  set  forth  in  the  interim  rule,  the 
FY  1993  hourly  rate  is  $122.88. 

The  establisnment  of  this  hourly  rate 
is  intended  only  to  address  charges  for 


services  provided  by  FEMA  personnel, 
not  charges  for  services  provided  by 
FEMA  contractors.  Contractor  services 
will  be  charged  under  the  interim  rule 
at  44  CF8.354.4  (b)  and  (c)  for  the 
recovery  of  appropriated  funds 
obligated  for  the  Emergency 
Management  Planning  and  Assistance 
(EMPA)  portion  of  FEMA's  REP  Program 
budget. 

In  light  of  FEMA's  reorganization, 
effective  November  28, 1993,  and  the 
NRC's  reexamination  of  its  own  user  fee 
policy  and  rule,  which  FEMA  used  as  a 
model  for  its  interim  rule,  FEM.\  does 
not  plan  to  publish  a  final  rule  at  this 
time.  Comments  submitted  in  response 
to  the  publication  of  the  interim  rule, 
mcluding  those  addressing  the 
determination  of  the  hourly  rate  and  its 
use  in  assessing  user  fees,  will  be 
addressed  and  incorporated  in  either  a 
final  rule  or  a  new  proposed  rule. 

Dated:  December  3, 1993. 
Dennk  K.  Kwiatkowsld, 

Deputy  Associate  Director. 

[FR  Doc  93-30204  Filed  12-10-93;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Dnig  Admlniatratlon 

21  CFR  Parts  136. 137.  and  139 
(DoefcMNa91N-100Sl 

Food  Standards:  Amendment  of  the 
Standards  of  Wenttty  for  Enriched 
Grain  Products  to  Requira  Addition  of 
Folic  Add;  Correction 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Proposed  rule;  correction. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
proposed  rule  that  appeared  in  the 
Federal  Register  of  October  14, 1993  (58 
FR  53305).  The  document  proposed  to 
amend  the  standards  of  identity  for 
several  enriched  cereal-grain  products 
to  require  the  addition  of  folic  acid.  The 
document  was  published  with  some 
errors.  This  document  corrects  those 
errors. 

DATES:  Written  comments  by  December 
13,  >09S.  The  agency  is  proposing  that 
any  final  rule  that  may  issue,  based  on 
this  proposal,  became  effective  1  year 
after  date  of  pubUcation  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Felicia  B.  Satchell.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
158),  Food  and  Drug  Administration, 
200  C  St.  SW..  Washington,  DC  20204, 
202-205-5099. 

SUPPLEMENTARY  INFORMATION:  In  FR  Doc. 
93-25030,  appearing  on jpege  53305  in 
the  Federal  Register  of  Inursday, 
CXrtober  14, 1993,  the  following 
corrections  are  made: 

1.  On  page  53306,  in  the  second 
column,  in  the  first  full  paragraph,  in 
Une  6,  the  words  "FoUc  Acid"  are 
corrected  to  read  "Folate." 

2.  On  page  53307,  in  the  third 
colimin,  in  the  second  full  paragraph,  in 
line  9,  the  word  "these"  is  corrected  to 
read  "cereal-grain". 


3.  On  page  53308,  in  the  first  colvunn, 
in  the  first  fuU  paragraph,  in  line  8, 
"0.117"  and  "0.131"  are  corrected  to 
read  "0.119"  and  "0.133".  respectively: 
in  line  18,  "0.196"  is  corrected  to  read 
"0.198":  and  in  the  second  column,  in 
the  third  full  paragraph,  beginning  in 
line  6,  the  phrase  "0.031  mg/100  a 
(0.141  mg/lb)"  is  corrected  to  read 
"0.048  mg/100  g  (0.217  mg/lb)". 

4.  On  page  53309,  in  the  third 
column,  in  the  12tlt  line  from  the 
bottom,  the  sentence  beginning  with  the 
words  "The  total  cost  •  •  •  "  is 
corrected  to  read  "The  total  cost  of  this 
option  in  the  first  year  is  estimated  to 
be  $27  million  plus  the  cost  of  separate 
production  runs  for  these  products 
exported  to  and  imported  from  certain 
foreign  countries."  After  this  sentence, 
add  the  following  sentence  "The  cost  of 
this  option  in  each  year  after  the  first 
year  is  estimated  to  be  approximately  $7 
miUion  per  year  plus  the  cost  of 
separate  production  runs  for  these 
products  exported  to  and  imported  from 
certain  foreign  countries." 

5.  On  page  53310,  in  the  first  colunm, 
in  line  6,  the  sentence  beginning  with 
the  words  "Total  costs  •  •  •  "  is 
corrected  to  read  "The  total  cost  of  this 
option  in  the  first  year  is  estimated  to 
be  $25  million  plus  the  cost  of  separate 
production  nms  for  these  products 
exported  to  and  imported  bom  certain 
foreign  countries."  After  this  sentence, 
add  the  following  sentence  "The  total 
cost  of  this  option  in  each  year  after  the 
first  year  is  estimated  to  be  $5  million 
plus  the  cost  of  separate  production 
runs  for  these  products  exported  to  and 
imported  from  certain  foreign 
countries.";  in  the  fourth  full  paragraph, 
the  sentence  beginning  with  the  words 
'Total  costs  •  •  •  "  is  corrected  to  read 
"The  total  cost  of  this  option  in  the  first 
year  is  estimated  to  be  $1.88  billion  plus 
the  cost  of  separate  production  runs  for 
these  products  exported  to  and 
imported  &t>m  certain  foreign 
covmtries."  After  this  sentence,  add  the 
following  sentence  "The  total  cost  ef 
this  option  in  each  year  after  the  first 


year  is  estimated  to  be  $1.86  billion  plus 
the  cost  of  separate  production  runs  for 
these  products  exported  to  and 
imported  from  certain  foreign 
countries.";  in  the  third  column,  in  the 
fifth  full  paragraph,  the  sentence 
beginning  with  the  words  "The  costs  * 
•  •  "  is  corrected  to  read  "The  cost  of 
the  proposed  action  in  the  first  year  is 
estimated  to  be  approximately  $27 
million  plus  the  cost  of  separate 
production  runs  for  products  exported 
to  and  imported  from  certain  foreign 
countries."  After  this  sentence,  add  the 
'  following  sentence  "The  cost  of  the 
proposed  action  in  each  year  after  the 
first  year  is  estimated  to  be 
approximately  $7  million  plus  the  cost 
of  separate  production  nms  for  products 
exported  to  and  imported  from  certain 
foreign  countries." 

6.  On  page  53311,  in  the  first  column, 
in  reference  1,  the  term  "CDC"  is 
corrected  to  read  "Department  of  Health 
and  Human  Services,  PubUc  Health 
Service";  and  in  reference  7,  the  phrase 
"pp.  31-42,  55-76,  and  85-102"  is 
added  after  the  word  "Prepared". 

1137.185    [Corrected] 

7.  On  page  53311,  in  the  third 
column,  in  §  137.185  Enriched  self- 
rising  flour,  in  paragraph  (a),  in  line  4. 
"22"  is  corrected  to  read  "20". 

1139.115    [Corrected] 

8.  On  page  53312,  in  the  first  colimin, 
in  §  139.115  Enriched  macaroni 
products,  in  paragraph  (a)(1),  in  the  last 
line,  "16"  is  corrected  to  read  "16.5". 

1139.122    [CorrKtad] 

9.  On  page  53312.  in  the  second 
coliman,  in  §  139.122  Enriched  nonfat 
milk  macaroni  products,  in  paragraph 
(a)(3),  in  the  last  line,  "16"  is  corrected 
to  read  "16.5". 

Dated:  December  9. 1993. 
Michael  R.  Taylor, 
Depu  ty  Commissioner  for  Policy. 
(FR  Doc.  93-30542  Filed  12-10-93;  11:44 
am] 
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70 »... 63528 

71.„ 63528 

90 63528 

207 64899 

208 64899 

210 64899 

216 64899 

218 „ 64899 

219 „ „ 64899 

220 64899 

228 64899 

229 64899 

243 64899 

925 64142 

936 „ 64374 

938 64151 

Proposed  Rul#sz 

906 64210 

914 64212 

934 64528 

944..._ 64529 

riupuwd  RuIm: 

700 „ 63316 

701 63316 

705 63316 

706 63316 

715 63316 

716 63316 


785.._ 63316 

825 63316 

870 - 63316 

31CFR 

317 63529^, 

590 64904 

32CFR 

95 63293 

706 64678 

2..« 63542 

33CFR 

66 64153 

110 .•...65140 

334..„ 64383 

156 63544 

34CFR 

ProposMi  Rul««: 

647 63870 

36CFR 

PropoMd  RuIm: 

6 65141 

1220 64915 

37CFR 

1 64154,64155 

2 „ 64154 

5 64155 

10. 64154.64155 

304 63294 

38CFR 

21 63529 

39CFR 

PropoMd  RuitK 

111 64918 

40CFR 

35 63876 

52 64155.  64157,  64158, 

64161,64678 

60 64158 

81 64161 .  64490 

82 65018 

88 64679 

144 63890 

146 63890 

180 63294,  64492,  64493, 

64495.64496 

228 64497 

300 .<-. 63531 

372 63496.  63500 

721 63500 

PrapoMd  RuIm: 

52 63316,  63545.  63547. 

63549,64530 

80 64213 

180 64536,  64538 

300 63551. 64539 

41  CFR 

101-39 63631 

Proposad  RuIm: 

201-3 64389 

201-4 .64389 

201-9 64389 

201-1 1 64^ 

201-18 „ 64389 


201-20.- 64389 

201-21 64389 

201-22 64389 

201-23 „ 64389 

201-24 64389 

201-^ 64389 

42  CFR 

405 63626 

414...^ 63626 

424 65126 

491 63533 


67 63909 

413 65130 

43  CFR 

Public  Land  Ontocs: 

7012 „ 64498 

7013 64165 

7014 „ 64498 

7015 64499 

7016 64499 

7017 „ 64692 

7018 64692 

7019 - 64693 

7020 64166 

7021 65130 

Propmad  RuIm: 

426 64277 

Group  3400 64919 


44  CFR 

64 


.63899 


45  CFR 

400 64499 

Propoaad  Rulat: 

1370 64920 

46  CFR 

1 65130 

67 651 30,  65243 

232 64798 

586 64909 

Propoaad  Rulas: 

12 64278 

16 64278 

47  CFR 

63 64167 

73 63295. 

63296.  63536.  65132.  65133 

76 64168 

97 64384 

Propoaad  Rulat: 

15 64541 

63 64280 

68 _ 65153 

73 63318. 

63319.  63320.  63321.  63553, 

65155 

76 64541 

48  CFR 

232 64353 

501 64693 

509 64693 

552 64693 

Propoaad  Rulat: 

9 63494 

15 64824 

52 63492.  63494.  64826 

.904 63553 

917 63553 
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936. 
939.. 
943.. 
952.. 
97D.. 


.63553 
.63556 
.63553 
.63553 
.63553 


49  CFR 

541 63296 

5W 63299 

5^ 63302,  64168 

614. 63442,64374 

Propoaad  Rulat: 

396 64923 

5  J 63321.  65156 

SW 63327 

659 64856 


1312 64717 

50  CFR 

17 r. 65088 

216 63536,  65133 

625 65134 

663 64169 

Propoaad  Rulat: 

17 63328,  63560,  64281, 

64828.64927,65097 

20 63488 

21 63488 

215 64285 

216 64285 

222 64285 

61 1 64798 


625., 
650., 
672.. 


.64393 
.63329 
.64798 


UST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  biHs  from  the  current 
session  of  Congress  which 
have  l)ecome  Federal  laws.  It 
may  be  used  in  conjuncton 
with  "PLUS"  (PutJiK;  Laws 
Update  Service)  on  202-523- 
6641.  The  text  of  laws  is  not 
published  in  the  Federal 


Ragtstw  but  may  be  ordered 
in  individual  pamphlet  form 
Mreferred  to  as  "slip  laws") 
from  the  SupehnterKlent  of 
Documents.  U.S.  Government 
Printing  Office,  Washington. 
DC  20402  (phone.  202-612- 
2470). 

H.R.  3450/P.L  103-182 

f^orth  American  Free  Trade 
Agreement  Implementation  Act 
(Dec.  8.  1993;  107  Stat  2057; 
169  pages) 

Last  List  December  9,  1993 
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CFR  CHECKLIST 


TNs  dfsdiM.  prapand  feytv  Oilce  o(  the  Federal  Regtetsr,  is 
puMihed  weiMyL  Risenenfetf  ta  tie  order  of  CFR  flSes,  alock 

nunioeE^  OHoe^  end  tevieioD  deles. 

An  cMmWc  (*)  e^eoedes  eecti  eney  ttiat  hes  been  issued  since  lest 

weet(  and  wNch  ie  now  avallBble  for  sale  at  the  OoverTOTienl  Prtridng 

Office. 

A  cheddM  o(  current  CFR  votumee  oompdsing  «  compMe  CFn  set, 

also  ippeereln  tie MHt iesue ef  the  ISA  (List  of  CFR  Secttons 

Aflected),  vMchie  levieed  MonMy. 

The  annual  fete  for  eebsodpion  to  an  revised  vokwrwft  It  S77S.00 

domestic,  $193.75  addMonal  for  foreign  maiir^ 

Mai  ovders  to  tie  SuperMvident  of  Documenli. /fln:  Neer  Ordaoc 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  Al  orders  must  t)e 

accompartied  by  remlttarx:e  (chedc,  morwy  order,  QPO  Deposit 

Account.  VISA,  or  Master  Card).  Charge  orders  may  be  telephorwd 

to  the  GPO  Order  Des»(,  Monday  tfirough  Friday,  at  (202)  78»-3238 

from  8:00  a.m.  to  4:00  pjn.  eastern  time,  or  FAX  your  charge  orders 

to  (202)  512-2233. 

TlOe 

1,  2  (2  Reserve<l)  ..m 

3  (1992  Compiotion 
and  Ports  100  and 
101) 


(869-019-00001-1) $15J)0       Jon.  1,  1993 


SParte: 

700-1199 

I200-End,6(6 
Reserved) .... 


.  (869-019^X100^ VXD  <  Jon.  1. 1993 

.(86»-01^<XI003-8) 5J0  Joa  1, 1993 

.  (869419-0000*4) 21  A)  Jon.  1,  1993 

.  (869-019-00006^ \7J0O  Jan.  1,  1993 


.(869-019-00006-2) 21  J»       Joa  1. 1993 


7 

0-26  .._ 
27-«  .. 
46-51  .. 

52  

53-209. 

210-299 

300-399 

40O499-.. 

700-899  .... 

900-999  .... 

1000-1059 

1060-1119 

1120-1199 

1200-1499 

1500-1899 

1900-1939 

1940-1949 

1950-1999 

2000-End. 

8 

SParte: 

1-199  ...... 

200-End  .. 

10  Parte: 

0-50 

51-199  

200-399... 
400^499... 
500-{nd  .. 

11  

12Parta: 

l-W  

2GO-219  ... 
220-299  ... 
XO-4199  ... 
50O-599... 
600-€nd  .. 

13 


(869-019-00007-1) 20J»  Joa  1,  1993 

.  (869^1940008-9) MJBO  Jon.  1.  1993 

.  (869-01»H)0009-7) 20Jn  Jan.  1,  1993 

(869-01940010-1) 28A)  Jon.  1,  1993 

(869419-00011-9) 21i»  Jon.  1,  1993 

.  (869-019-0001^7) 3000  Jon.  1,  1993 

.  (869-019-00013-5) ISA)  Jan.  1,  1993 

.  (869-019-00014-3) 17A)  Jaa  1,  1993 

.(869-019-00015-1) 21  A)  Joa  1.  1993 

.  (869419-00016-O) 33i»  Jon.  1.  1993 

.  (869-019-00017-8) 2000  Jan.  I,  1993 

.  (869419-0001ft-6) liOO  Jan.  1,  1993 

.(869-019^)0019^) UJOO  Jan.  1,  1993 

.(869-019-00020-8) 27A)  Jan.  1,  1993 

.(869-019-00021-6) 17X10  Jaa  1,  1993 

.  (869-019-00022^) 13.00  Jaa  1.  1993 

(869419-00023-2) 27X10  Jan.  1.  1993 

.  (869419-00024-1) S2J0O  Joa  1.  1993 

.(869419-00025-9) 12J0  Jan.  1,  1993 

.  (869419-00026-7) 2000  Joa  1,  1993 


.  (869419«)027-5) 27  JB  Jan.  1.  1993 

(869419-00028-3) 21A)  Joa  1,  1993 

.  (869419-00029-1) 29J0  Jaa  1,  1993 

.  (869419«)030-9 21  A)  Jon.  1.  1993 

.  (869419-00031-3) 15JJ0  Jaa  1,  1993 

.  (869419-00032-1) 20i»  Jan.  1,  1993 

(869419-00033-0): 33D0  Jaa  1,  1993 

.(869419-000344) 13J0  Jaa  1,  1993 

.(869419-00035-6) 11.00  Jaa  1,  1993 

.  (869419-O0036-4) I5i»  Joa  1,  1993 

.  (86941940037-2)  -....  76X10  Jaa  1,  1993 

.  (86941940038-1) 21J)0  Jon.  1,  1993 

.(869419-00039-9) 19.00  Joa  1.  1993 

.  (869419-00040-2) 28A)  Jan.  1,  1993 

.  (869419-00041-1) 28i»  Joa  1,  1993 


Stock  flonibsr 

14  Parte: 

l-W (86941940042-9) 

60-139 (86941940043-7) 

140-199 _„ (86941940044-5) 

200-1T99 (86941940045-3) 

120O^nd (86941940046-1) 


.  (869419-00047-0) 
,  (8694)9-0004&-8) 
.  (66941940049-6) 


Price      RcvWoflOsts 


151 
0-219  _., 
300-799. 

8Q»4nd 


29.00 
26.00 
12in 
22.00 
16.00 

UjOB 
2SiB 

19.00 


181 

0-*d»  

150-999 .. 
100»«td, 


.  (8694T9-0005O4) 7Jn 

.  (8694I94005M) 17.00 

(86941940052-6) 24i» 


18.00 
23.00 
30.00 


17  Parte: 

1-199 :  (86941940054-2)  .. 

200-239 (869419-00055-1) .. 

240-End  (869419-00056-9) .. 

1A  Pflffte* 

1-149  ....'. (86941940057-7) 16.00 

150-279 (869419-00068-5) 19«) 

280-399 _ (86941940059-3) 15.00 

400-€nd  (869419-0006O-7) 10.00 


....  (869419-00061-6) 35.00 

....  (869419-00062-3) 1 1.00 


1-399  (86941940063-1) 19.00 

400-499 (869419-00064-0) 31.00 

500-€nd  (869419-00065-8) 30.00 

21Perte: 

1-99 (869419-00066-6) 15.00 

100-169 (869419-00067-4) 21.00 

170-199 _ (869419-00068-2) 20X)0 

200-299 _.„ (86941940069-1) 6.00 

300-499 (869419-00070-4) 34.00 

500-599 „ (86941940071-2) 21.00 

600-799 (86941940072-1) 8.00 

800-1299 (869419-00073^ 22.00 

1300-End (869419-00074-7) 12.00 


191 

1-199  .... 
200-€nd 

20 


22Perte: 

1-299  

300-€nd  . 

23 


..  (86941940075-5) 30.W 

..  (869419-00076-3) 22.00 

..  (86941940077-1) 21.00 


24Perts: 

0-199  ;......  (86941940078-0) 38.00 

200499 (869419-000794) 36.00 

500-699 (869419-00080-1) 17.00 

700-1699  . — (86941940081-O) 39.00 

1700-End „ „..  (869419-000824) 15JI0 


25 (869419-0008>6) 

26Perts: 

§§1.0-1-1.60 


3140 


.  (869419-000844) 2140 


§§  1.61-1.169 (86941940085-2) 37.00 

§§  1.170-1  JOO (86941940086-1) 23.00 

§§  1.301-1.400 (869419-00087-9) 21  J» 

§§  1.401-1.440 (869419-00088-7) 31.00 

§§1441-1.500 (86941940089-5)  2340 

§§  1.501-1.640 (869419-0009O-9) 2O00 

§§  1.641-1.850 (869419-00091-7) 24.00 

§§  1.851-1.907 (869419400924) 27.00 

§§  1.908-1.1000 (869419-00093-3) 2640 

§§1.1001-1.1400  (86941940094-1) 2240 

§§  1.1401-€nd  (869419-00095-4) 31.00 

2-29  -„ (869419400964) 23.00 

30-39  ....„ (869419-000974) 1840 

4049  (869419-000984) 13.00 

50-299  ..„.. _ (86941940099^2) 13.00 

300-499 (869417-00100-0) 2340 

500499 (869419-001014) 640 


Jon.  1,  1993 
Jan.  1,  1993 
Jon.  1,  1993 
Jan.  1, 1993 
Jan.  1,  1993 

Jaa  1,  iW 

Jaa  1, 1993 
Jaa),  >993 

Jon.  1,  1993 


Jaa  1, 

Jan.  1. 

Apr.  1, 
Junel, 
June  1, 

Apr.  1, 
Apr.  1, 
Apr.  1. 
Apr.  1. 

Apr.  1, 
Apr.l. 

Apr.  1, 
Apr.l. 
Apr.l. 


Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 


Apr.l. 
Apr.l. 

Apr.l. 

Apr.l, 
Apr.l. 
Apr.l. 
Apr.l. 
Apr.l. 

Apr.l. 


Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr, 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
«Apr 


993 
993 

993 
993 
993 

993 
993 
993 
993 

993 
993 

993 
993 
993 

993 
993 
993 
993 
993 
993 
993 
993 
993 

993 
993 

993 

993 
993 
993 
993 
993 

993 


993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
990 


Stocli  Number  Pries 

«»-£nd  (869419401024) 8.00 

27Perte: 

i;J^  " (869419401034) 37.00 

200-€nd  (86941940104-2) 1140 

28  Perte: 

'•«  (869419-00105-1) 27.00 

^■«"d (869419-00106-9)  21.00 

29  Perte: 

0^ (869419-00107-7) 2140 

"XW99 (869419401084) 9.50 

500-899 (86941940109-3) 3640 

900-1899 (869419401 10-7) 17.00 

1900-1910  (§§1901.1  to 

1910.999)  (869419401114)  ... 

1910  (§§19101000  to 

end)  (869417-001104) 1640 

191 1-1925 » (869419-001 13-1) 2240 

1926 (869417-00112-1) 1440 

1927-€nd (869417-00113-9) 30.00 

30  Parte: 

hl99  •• (869419401 164) 27.00 

200^ (869419401 174) 2000 

TOKnd  (869419-00118-2) 27.00 

31  Parte: 

0-199  (869419-001 19^1) 18.00 

2a)-€nd  (869419401204) 2940 

32  Parte: 

1-39,  vol.  I ,5.00 

1-39,  Vol.  II 19  m 

1-39.  Vol.  lu :::"::::::::::::::::::::::::  i8S 


l-'90  (869419-00121-2) 

191-399 (869419-00122-1) 

^00-629 (869419-00123-9) 

630-699 (86941940124-7) 

700-799 (869419-001254) 

fl00-£nd  (869419-00126-3) 

33  Parts: 

1-124  (869419-00127-1) 

125-199 (869419-00128-0) 

200-End  (869419-001294) 

34  Parts: 

1-299  „ (869419-0013O-1) 

300-399 (86941940131-0) 

400-End  (869419-001324) 

35  (869419401334) 

36  Parts: 

1-199  (869419401344)  , 

200-fnd (86941940135-2) . 

3^ (869419-00136-1)  . 

38  Parts: 

0-17  (869419-00137-9)  . 

l«nd (869419-00138-7)  . 

39  (869419-001394)  . 

40  Parts: 

1-51  (869417-0013*4)  . 

52 (869417-00139-2)  . 

53-«0  ., (869417-001404)  . 

61-M  (869417-001414)  . 

81-85  (869417-00142-2)  . 

W-99  (869417-00143-1)  . 

100-149 (86941 7-O0144-9)  . 

150-189 (869417-00145-7)  . 

190-259 (869417-001464)  .. 

260-299 (869417-00147-3)  ., 

300-399 (869417-00148-1)  .. 

*»424 : (869417-00149-0)  .. 

425-699 (869417-00150-3)  .. 

700-789 (869417-00151-1)  .. 

790-€nd  (869417-00152-0)  .. 


Revision  Data 
Apr.  1.  1993 

Apr.  1.  1993 
»Apr.  1.  1991 

July  1.  1993 
July  1. 1993 

July  1.  1993 
July  1.  1993 
July  1.  1993 
July  1.  1993 


31.00        July  1.  1993 


July  1,  1992 
July  1.  1993 
July  1.1992 
July  1.  1992 

July  1.  1993 
July  1.  1993 
July  1.  1993 

July  1,  1993 
July  1.  1993 

>July  1.  1984 

>July  1.  1984 

sjuly  1.1984 

July  1.  1993 

July  1.  1993 

July  1.  1993 

*July  1.  1991 

July  1.  1993 

July  1.  1993 

July  1.  1993 
July  1.  1993 
July  1,  1993 

July  1.  1993 
July  1.  1993 
July  1.  1993 

July  1.  1993 

July  1,  1993 
July  1,  1993 

July  1.  1993 

July  1,  1993 
July  1.  1993 

July  1.  1993 

July  1.  1992 
July  1.  1992 
July  1.  1992 
July  1.  1992 
July  1.  1992 
July  1,  1992 
July  1,  1992 
July  1.  1992 
July  1,  1992 
July  1,  1992 
July  1.  1992 
July  1.  1992 
July  1.  1992 
July  1.1992 
July  1.  1992 


30.00 
36.00 
26.00 
14.00 
21.00 
22.00 

20.00 
25.00 
24.00 

27.00 
2040 
37.00 

12.00 

1640 
35.00 

20.00 

31.00 
3040 

1740 


31.00 
33.00 
3640 
16.00 
17.00 
33.00 
34.00 
21.00 
16.00 
36.00 
15.00 
26.00 
26.00 
23.00 
25.00 


Stocic  Number 


Price      Revision  Date 


41  Chapters: 

1. 1-1  to  1-10 4 ,3j)o 

U-l  1  to  Appendbc.  2  (2  Resewed)  ....„ 1340 

p 14.00 

8  '.'.'."'. 

9 

10-17 

18.  Vol  I.  Ports  14 


640 
4.50 

1340 
9.50 

1340 


18.  Vol.  II.  Ports  6-19 Mm 

18.  Vol  III.  Parts  20-52 1300 

19-100 ::::::::::::::::  liS 

-100  -..(869419-001564) 10.00 

01 -;-• (86941940157-3) 30.00 

'02-200 (869419-00158-1) 1140 


201-End  (869419-00159-0) 

42  Perte: 

1-399  —  (869417-00157-1) 

*»429 (869417-00158-9) 

*30-€nd  (869417-00159^7) 

43  Parts: 

1-^99  (869417-40160-1) 

1000-3999 (869417-00161^ 

4000-End (869417-00162-7) 

**  (869417-001634) 

45  Parte: 

1-199  .t (869417-00164-3) 

20O499 (869417-00165-1) , 

500-1199 (869417-00166-0)  , 

1200-€nd (869417-001674)  . 


1240 

23.00 
2340 
3140 

22.00 
3040 
1340 

26.00 

2040 
1440 
3040 
20.00 
46  Parts: 

1-40 (869417-001684) 1740 

41-69 (869417-001694) 16.00 

7049  (869417-001704) 8.00 


1440 
12.00 
14.00 
17.00 
2240 
14.00 


90-139 (869417-001714) 

140-155 (869417-001724) 

156-165 (869417-40173-2) 

166-199 (869417-00174-1) 

200499 (869417-00175-9) 

5004nd  (869417-00176-7)  , 

47  Parts: 

f>-19 -...  (869417-001774) 22.00 

20-39  (869417-00178-3) 22.00 

40-69  (869417-00179-1) 12.00 

70-79  (869417-001804) 21.00 

50-e>d  (869417-00181-3) 24.00 

46Chapt8re: 

1  (Ports  141)  (869417-00182-1) 34.00 

1  (Ports  52-99) (869417-00183-0) 22.00 

2  (Ports  201-251) (869417-001844) 1540 

2  (Ports  252-299) (869417-001854) 1240 

3-6 (869417-001864) 22.00 

7-14 (869417-00187-2) 3040 
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Oct.  1,  1992 
Oct.  1,  1992 
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Oct.  1.  1992 
Oct.  1.  1992 
Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1.  1992 
^Oct.  1.  1991 
Oct.  1,  1992 
Oct.  1.  1992 
Oct.  1,  1992 

Oct.  1,  1992 
Oct.  1.  1992 
Oct.  1,  1992 
Oct.  1.  1992 
Oct.  1,  1992 

Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1.  1992 
Oct.  I.  1992 
Oct.  1,  1992 
Oct.  1,  1992 

Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1.  1992 
<5ct.  1,  1992 
Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1,  1992 

Oct.  1.  1992 
Oct.  1.  1992 
Oct.  1.  1992 


Jon.  1,  1993 
1993 
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Billing  code  319S-01-M 


Presidential  Determination  No.  94-5  of  December  3,  1993 

Determination  Pursuant  to  Section  2(c)(1)  of  the  Nfigration 
and  Refugee  Assistance  Act  of  1962,  as  Amended 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  section  2(c)(1)  of  the  Migration  and  Refugee  Assistance  Act 
of  1962,  as  amended.  22  U.S.C.  260lTc)(l).  I  hereby  determine  that  it  is 
important  to  the  national  interest  that  up  to  $20,000,000  be  made  available 
from  the  U.S.  Emergency  Refugee  and  Migration  Assistance  Fund  to  meet 
the  urgent  and  unexpected  needs  of  certain  refugees,  conflict  victims,  and 
displaced  persons  in  Africa.  These  funds  are  to  be  contributed  to  the  United 
Nations  High  Commissioner  for  Refugees,  the  International  Committee  of 
the  Red  Cross,  and  the  International  Federation  of  Red  Cross  and  Red  Crescent 
Societies. 

* 

You  are  authorized  and  directed  to  inform  the  appropriate  committees  of 
the  Congress  of  this  determination  and  the  obligation  of  funds  under  this 
authority  and  to  publish  this  memorandum  in  the  Federal  Register. 


\ys\XMM/j^^ytKj^^ 


THE  WHITE  HOUSE. 
Washington,  December  3,  1993. 


Justification  for  Presidential  Determination  Authorizing  the 
Use  of  $20,000,000  From  the  United  States  Emergency  Refu- 
gee and  Migration  Assistance  Fund 


Under  section  2(c)(1)  of  the  Migration  and  Refugee  Assistance  Act  of  1962, 
as  amended,  22  U.S.C.  2601(c)(1),  the  President  may  authorize  the  furnishing 
of  assistance  from  the  United  States  Emergency  Refugee  and  Migration  Assist- 
ance Fund  (the  Fund)  to  meet  "unexpected  urgent  refugee  and  migration" 
needs  whenever  he  determines  it  is  "important  to  the  national  interest" 
to  do  so.  A  drawdown  from  the  Fund  of  up  to  $20,000,000  is  required 
to  respond  to  unexpected  urgent  needs  of  certain  African  refugees,  conflict 
victims  and  displaced  persons.  This  drawdown  furthers  the  U.S.  national 
interest  by  providing  humanitarian  support  and  reducing  the  potential  for 
further  conflict. 
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The  unsuccessful  coup  d'etat  in  Burundi  in  late  October  sparked  renewed 
ethnic  violence  between  the  majority  Hutu  tribe  and  the  minority  Tutsis. 
Over  675.000  refugees  have  fled  Burundi  for  safety  in  Rwanda,  Tanzania 
and  Zaire,  bringing  the  total  number  of  Burundi  refugees  to  nearly  one 
million.  The  new  refugees  are  in  dire  need  of  tbod.  medicine,  shelter  and 
other  assistance.  The  United  Nations  High  Commissioner  for  Refagees 
(UNHCR)  has  issued  an  initial  appeal  for  $17,000,000,  and  the  International 
Federation  of  Red  Cross  and  Red  Crescent  Societies  (IFRC)  h«  issued  an 
appeal  for  $3,200,000.  These  urgent  needs  could  not  be  foreseen  when 
the  FY  1994  budget  was  prepared.  A  drawdown  of  $5,000,000  is  proposed 
to  respond  to  the  UNHCR  and  IFRC  appeals. 

Sierra  Leonean  Refugees  and  Liberian  Displaced  Persons  $2,500,000 

Tlie  signing  of  the  most  recent  Liberian  peace  accord  has  facilitated  the 
extension  of  relief  operations  to  conflict  areas  in  Liberia  previously  inacces- 
sible for  security  reasons,  revealing  laige  populations  utterly  destitute  and 
on  the  brink  of  famine.  In  Lofa  County,  Liberia,  175,000  Sierra  Leonean 
refugees  and  displaced  Liberians  suffer  widespread  malnutrition  and  illness. 
UNHCR  has  just  issued  a  special  appeal  for  $9,500,000  to  bring  urgent 
assistance  to  these  victims.  These  urgent  needs  could  not  be  foreseen  when 
the  FY  1994  budget  was  prepared.  A  drawdown  of  $2,500,000  is  proposed 
to  respond  to  this  appeal. 

International  Committee  of  the  Red  Cross  Emergency  $12,500,000 

Appeal  for  Africa 

The  International  Committee  of  the  Red  Cross  (ICRC)  provides  vital  services 
to  conflict  victims  in  Africa.  In  addition  to  its  ongoing  relief  operations, 
for  which  the  U.S.  government  has  provided  funding,  new  crises  and  needs 
in  Africa  this  year  have  required  ICRC  responses  in  Angola,  Burundi,  Rwanda, 
Liberia,  Sudan,  Zaire  and  Chad.  In  1993,  the  ICRC's  emergency  needs  have 
exceeded  expectations.  To  date,  the  ICRC  has  identified  additional  funding 
required  for  African  emergencies  in  the  amount  of  $54,000,000  and  is  ex- 
pected to  need  further  resources  for  its  Burundi  and  Angolan  programs. 
These  additional  urgent  needs  could  not  be  foreseen  when  the  FY  1994 
budget  was  prepared.  A  drawdown  of  $12,500,000  is  proposed  to  respond 
to  increased  ICRC  needs  in  Africa. 
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Proclamation  6635  of  December  9,  1993 

To  Amend  the  Generalized  System  of  Preferences 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

1.  Pursuant  to  sections  501  and  502  of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2461  and  2462)  ("Trade  Act"),  and  having  due  regard  for  the 
eligibility  criteria  set  forth  therein,  I  have  determined  that  it  is  appropriate 
to  designate  Kyrgyzstan  as  a  beneficiary  developing  country  for  purposes 
of  the  Generalized  System  of  Preferences  ("GSP"). 

2.  Section  604  of  the  Trade  Act  (19  U.S.C.  2483)  authorizes  the  President 
to  embody  in  the  Harmonized  Tariff  Schedule  ("HTS")  the  substance  of 
the  provisions  of  that  Act,  and  of  other  acts  affecting  import  treatment, 
and  actions  thereunder. 

NOW,  THEREFORE,  I.  WILLIAM  J.  CLINTON.  President  of  the  United  States 
of  America,  acting  under  the  authority  vested  in  me  by  the  Constitution 
and  the  laws  of  the  United  States  of  America,  including  but  not  limited 
to  sections  501  and  604  of  the  Trade  Act,  do  proclaim  that: 

(1)  General  note  3(c)(ii)(A)  to  the  HTS,  listing  those  countries  whose 
products  are  eligible  for  benefits  of  the  GSP,  is  modified  by  inserting 
"Kyrgyzstan"  in  alphabetical  order  in  the  enumeration  of  independent  coun- 
tries. 

(2)  Any  provisions  of  previous  proclamations  and  Executive  orders  incon- 
sistent with  the  provisions  of  this  proclamation  are  hereby  superseded  to 
the  extent  of  such  inconsistency. 

(3)  The  modifications  to  the  HTS  made  by  paragraph  (1)  of  this  proclama- 
tion shall  be  effective  with  respect  to  articles  that  are:  (i)  imported  on 
or  after  January  1,  1976,  and  (ii)  entered,  or  withdrawn  fioin  warehouse 
for  consumption,  on  or  after  15  days  after  the  date  of  publication  of  this 
proclamation  in  the  Federal  Register. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  ninth  day  of 
December,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-three,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  eighteenth. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regutaflory  documents  having  general 
apfilicabiiity  and  legal  effect,  nwstot  wtiich 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  put>iished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  Is  sold  by 
the  Superintendent  of  Documents.  Prices  d 
new  t>ooks  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


SMALL  BUSINESS  ADMINtSTRATION 

13  CFR  Part  121 

Small  Business  Size  Regulations, 
Subpart  A— Size  Eligibility  Provisions 
and  Standards;  Function  and 
Responsibilities  of  SBA  Offices;  Size 
Policy  Board 

AGENCY:  Small  Business  Administration. 
ACTION:  Final  rule. 

SUMMARY:  The  Small  Business 
Administration  (SBA)  hereby  amends  its 
regulations  governing  the  composition 
and  responsibilities  of  its  Size  Policy 
Board.  This  final  rule  reorganizes  the 
membership  of  the  Size  Policy  Board 
and  places  the  Board  imder  the  direct 
authority  of  the  Deputy  Administrator. 
This  rule  aboUshes  the  Technical  Size 
Advisory  Board. 

DATES:  This  rule  is  effective  December 
14. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gary  M.  Jackson.  Director,  Size 
Standards  Staff.  Tel.:  (202)  205-6618. 
SUPPLEMENTARY  INFORMATION:  The  SBA 
Size  Policy  Board  considers  and  makes 
recommendations  to  the  Administrator 
relating  to  improvements  in  SBA 
regulations,  procedures  and  directives 
concerning  size  matters.  Most 
importantly,  the  SBA  Size  Policy  Board 
is  responsible  for  reviewring  and 
approving  recommendations  to  increase 
the  size  standard  for  a  particular 
industry  or  SBA  program.  On  August 
20, 1992,  the  SBA  issued  a  final  rule 
establishing  a  new  membership  of  the 
Size  Policy  Board. 

That  rule  also  established  a  Technical 
Size  Advisory  Board  to  address 
technical  issues  related  to  size  policy. 
SBA  now  believes  that  one  board  is 
sufficient  to  accomplish  the  desired 
goals  and  objectives  of  the  Agency.  The 
SBA  beUeves  that  with  the 
representation  of  senior  program 
managers  on  the  Size  Policy  Board,  the 


intent  and  function  of  the  Technical 
Size  Advisory  Board  can  be 
incorporated  into  one  Board.  This 
reorganization  is  designed  to  achieve 
this  goal  by  recomposing  the 
membership  of  the  Board  to  include,  as 
its  voting  members,  the  Deputy 
Administrator,  serving  as  the 
Chairperson,  two  Associate 
Administrators,  two  Assistant 
Administrators,  and  the  Chief  Counsel 
for  Advocacy.  Four  additional  non- 
voting members  are  also  included  in  the 
composition  of  the  Board:  A  Regional 
Administrator,  as  designated  by  the 
Administrator,  General  Counsel, 
Assistant  Administrator  for  Hearings 
and  Appeals,  and  the  Director  of  the 
Size  Standards  Staff.  Furthermore,  from 
time  to  time,  with  prior  approval  from  ^ 
the  Deputy  Administrator,  other  senior 
program  managers  or  their  respective 
representatives  will  be  afforded  the 
opportunity  to  express  their  views  and 
concerns  regarding  issues  before  the 
Board  that  may  have  an  effect  on  their 
respective  programs.  The  Technical  Size 
Advisory  Board  no  longer  exists  as  a 
result  of  the  reorganization  of  the  Size 
Policy  Board. 

Ehie  to  the  fact  that  this  final  rule 
governs  matters  of  Agency  organization, 
management,  and  personnel  and  makes 
no  substantive  change  to  the  current 
regulation,  SBA  is  not  required  to 
determine  if  this  constitutes  a  major  rule 
for  purposes  of  Executive  Order  12866, 
to  determine  if  it  has  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  pursuant  to  the 
Regulatory  Flexibility  Act,  5  U.S.C  601 
et  seq.,  or  to  do  a  Federalism 
Assessment  pursuant  to  Executive  Order 
12612.  For  purposes  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  ch.  35.  SBA 
certifies  that  this  rule  will  not  Impose 
any  new  reporting  or  recordkeeping 
requirements.  Finally,  for  purposes  of 
Executive  Order  12778,  SBA  certifies 
that  this  rule  is  drafted,  to  the  extent 
practicable,  in  accordance  with  the 
standards  set  forth  in  Section  2  of  that 
Order. 

SBA  is  publishing  this  rule  governing 
Agency  organizatioir,  procedure,  and 
practice  without  prior  notice  and 
opportunity  for  public  comment 
pursuant  to  authority  contained  in  the 
Administrative  Procedure  Act,  5  U.S.C. 
553(b)(A). 


List  of  Subjects  in  13  CFR  Part  121 

Administrative  practice  and 
procedure,  Government  procurement, 
Oant  programs — business,  Loan 
programs— business.  Small  business. 

For  the  reasons  set  forth  above, 
subpart  A  of  part  121  of  title  13,  Code 
of  Federal  Regulations,  is  amended  as 
follows: 

PART  121— [AMENDED] 

1.  The  Authority  citation  for  part  121 
continues  to  read  as  follows: 

Authority:  15  U.S.C  632(a).  634(b)(6), 
637(a),  and  644(c). 

2.  In  §  121.303,  The  Size  Policy  Board, 
is  revised  to  read  as  follows: 

S121.303    The  Sin  PoHcy  Bo«^ 

(a)  The  SBA  Size  Policy  Board 
considers  and  makes  recommendations 
to  the  Administrator  relating  to 
improvements  in  SBA  regulations, 
procedures,  and  policy  concerning  size 
matters,  including  size  standards. 

(b)  The  members  of  the  SBA  Size 
Policy  Board  are  as  follow: 

(1)  Deputy  Administrator, 
Chairperson; 

(2)  Associate  Administrator  for 
Procurement  Assistance; 

(3)  Associate  Administrator  for 
Minority  Small  Business  and  Capital 
Ownership  Development; 

(4)  Assistant  Administrator  for 
Financial  Assistance; 

(5)  Assistant  Administrator  for 
Innovation,  Research  &  Technology; 

(6)  Chief  Counsel  for  Advocacy; 

(7)  Regional  Administrator 
(designated  by  the  Administrator),  non- 
voting; 

(8)  General  Counsel,  non-voting; 

(9)  Assistant  Administrator  for 
Hearings  and  Appeals,  non-voting;  and, 

(10)  Director.  Size  Standards  Staff, 
non-voting. 

(c)  In  the  event  that  no  SBA  Deputy 
Administrator  has  been  appointed,  the 
Administrator  may  appoint  an  Acting 
Chairperson  to  the  SBA  Size  Policy 
Board. 

(d)  In  the  event  the  Deputy 
Administrator  is  unable  to  serve  as 
Chairperson,  the  Deputy  Administrator 
or  Administrator  may  appoint  an  Acting 
Chairperson. 

(e)  In  the  event  a  voting  or  non-voting 
member  is  unable  to  participwte  in  a 
Board  meeting,  his  or  her  deputy,  or 
other  representative  approved  by  the 
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Chairperson,  may  participate  In  the 
meeting  on  his  or  her  behalf. 

Date:  December  6. 1993. 
Enkiae  B.  Bowfn. 
Administrator. 
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DEPARTHENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

(Docket  Ma  »1-ASW-18;  Amendment  3^ 
8724;  AO  W-21-101 

Airworttwness  Directives;  Bell 
HeHcofMer  Tertron,  Inc.  Model  21 4B 
and  214B-1  Helicopters 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACnOM:  Final  rule. 


SUMMAAY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Bell  Helicopter  Textron. 
Inc.  Model  214B  and  214B-1 
helicopters,  that  requires  a  reduction  of 
the  rpttiement  life  of  the  main  rotor 
yoke  assembly  (assembly)  from  5.000  to 
3,750  hours*  time-in-service  and 
requires  repetitive  inspections  of  the 
assembly  for  straightness  at  intervals  not 
to  exceed  1.200  hours'  time-in-service. 
This  amendment  is  prompted  by  a 
recent  analysis  that  revealed  a 
deterioration  of  residual  compressive 
stresses  in  the  assembly  with  increased 
time-in-service.  The  actions  sp)ecified  by 
this  AD  are  intended  to  prevent  failure 
of  the  assembly,  loss  of  the  main  rotor, 
and  subsequent  loss  of  control  of  the 
helicopter. 

EFFECTIVE  DATE:  [anuary  18, 1994. 
AOOfiESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Bell  Helicopter  Textron,  Inc.. 
Attention:  Customer  Support,  P.O.  Box 
482.  Fort  Worth.  Texas  76101.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
Office  of  the  Assistant  Chief  Counsel, 
4400  Blue  Mound  Road,  bldg  3B,  room 
158.  Fort  Worth.  Texas. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Tom  K.  Henry,  Aerospace  Engineer. 
Rotorcrait  Certification  Office.  FAA. 
Rotorcraft  Directorate.  Southwest 
Region.  Fort  Worth.  Texas  76193-0170. 
telephone  (817)  624-5168.  fax  (817) 
740-3394. 

SUPPt-EKIENTARy  INFORKIATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  Bell  Helicopter  Textron. 


Inc.  (BHTI)  Model  214B  and  214B-1 
helicopters  was  published  in  the 
Federal  Register  on  July  6. 1992  (57  FR 
29683).  That  action  proposed  to  require 
a  reduction  in  the  retirement  life  of  the 
main  rotor  yoke  assembly  (assembly) 
from  5,000  to  3.750  hours'  time-in- 
service  and  to  require  repetitive 
inspections  of  the  assembly  for 
straightness  at  intervals  not  to  exceed 
1.200  hours'  time-in-service. 
Additionally,  it  proposed  to  require 
installation  of  an  airspeed  versus 
altitude  decal.  part  number  (P/N)  214- 
075-256-105  for  BHTI  Model  214B-1 
helicopters  or  P/N  214-075-256-107  for 
BHTI  Model  214B  helicopters. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  with  only  editorial 
changes. 

The  FAA  estimates  that  54  helicopters 
of  U.S.  registry  will  be  affected  by  this 
AD.  that  it  will  take  approximately  17 
work  hours  per  helicopter  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $55  per  work  hour. 
Required  parts  will  cost  approximately 
$13,250  per  helicopter.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$765,990. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a     ^^ 
"significant  regulatory  action"  unde'r 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  "ADDRESSES." 


List  of  Subjects  in  14  CFR  Part  39 

Air  Transportation,  Aircraft.  Aviation 
Safety.  Safety. 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  'delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
dontinues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

$39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

AD  93-21-10  Bell  Helicopter  Textron,  Inc. 
(BHTI):  Amendment  39-8724.  Docket 
Number  91-ASW-18. 

Applicability:  Model  214B  and  214B-1 
helicopters,  serial  numbers  (S/N's)  28001 
through  28070.  equipped  with  main  rotor 
yoke  assembly  (assembly),  part  number  (P/N) 
214-010-105-001.  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  assembly,  loss  of 
the  main  rotor,  and  subsequent  loss  of 
control  of  the  helicopter,  accomplish  the 
following: 

(a)  For  assemblies  that  have  3.700  hours"  or 
less  time-in-service  on  the  effective  date  of 
this  airworthiness  directive  (AD),  replace  the 
assembly  on  or  before  reaching  3,750  hours' 
time-in-service.  For  assemblies  that  have 
more  than  3.700  hours'  time-in-service  on  the 
effective  date  of  this  AD,  replace  the 
assembly  within  the  next  50  hours'  time-in- 
service. 

(b)  Within  50  hours'  time-in-service  after 
the  effective  date  of  this  AD.  install  new 
airspeed  versus  altitude  decals.  P/N  214- 
075-256-105  for  BHTI  Model  214B-1  and  P/ 
N  214-075-256-107  for  Model  214B 
helicopters. 

(c)  Within  50  hours'  time-in-service  after 
the  effective  date  of  this  AD  and  thereafter  at 
intervals  of  1.200  hours'  time-in-service, 
inspect  the  yoke  for  straightness  in 
accordance  with  the  applicable  maintenance 
manual. 

Note:  BHTI  Alert  Service  Bulletin  No.  214- 
87-37,  Revision  A,  dated  September  10, 
1987,  pertains  to  this  AD. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may  be 
used  when  approved  by  the  Manager. 
Rotorcrafl  Certification  Office.  FAA, 
Rotorcrafl  Directorate,  Fort  Worth.  Texas 
76193-0170.  Operators  shall  submit  their 
requests  through  an  FAA  Principal 
Maintenance  Inspector,  who  may  concur  or 
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comment  and  then  send  it  to  the  Manager, 
Rotorcraft  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methodt  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  &om  the  Rotorcraft  Ortification 
Office. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  helicopter  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(f)  This  amendment  becomes  effective  on 
January  18, 1994. 

Issued  in  Fort  Worth.  Texas,  on  October  26, 
19S3. 

Heary  A.  Aimstrong, 
Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 
IFR  Doc.  93-30366  Filed  12-13-93;  8:45  am| 
BOUNQ  coot  4t1»-1S-r 


14CFRPart39 

[Docket  No.  93-CE-36-AD;  Amendment  39- 
8785;  AD  93-24-iq 

Ainworthiness  Directives:  Puritan 
Bennett  Aero  Systems  Protective 
Breathing  Equipment,  119003  and 
119003-01  Units 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

StMNNARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Puritan  Bennett  Aero 
Systems  protective  breathing  equipment 
(PBE).  119003  and  119003-01  units,  that 
are  installed  on  aircraft.  This  action 
requires  inspecting  the  affected  PBE 
unit  for  existence  of  a  yellow  label 
attached  to  the  red  rip  tag,  and  removing 
from  service  any  unit  that  does  not  have 
this  yellow  label.  Reports  of  deteriorated 
neck  seals  on  several  of  the  affected  PBE 
units  prompted  this  action.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  this  possible  reduced  protection 
because  of  a  deteriorated  neck  seal  on  a 
PBE  unit. 
EFFECTIVE  DATE:  February  4, 1994. 

ADDRESSES:  Service  information  that  is 

referenced  in  this  AD  may  be  obtained 
from  Puritan  Bennett  Aero  Systems 
Company,  Attention:  Customer  Service 
Department,  10800  Pflumm  Road, 
Lenexa.  Kansas  66215;  telephone  (913) 
469-5400,  extension  240;  facsimile 
(913)  469-8419.  This  information  may 
also  be  examined  at  the  Federal 
Aviation  Administration  (FAA),  Central 
Region,  Office  of  the  Assistant  Chief 
Counsel,  room  1558, 601  E.  12th  Street, 
Kansas  City,  Missouri  64106. 
FOn  FURTHER  INFORMATION  CONTACT:  Mr. 
Jose  Flores,  Aerospace  Engineer, 


Widiita  Aircraft  Certification  Office, 
FAA,  1801  Airport  Road,  Mid-Continent 
Airport.  Wichita,  Kansas  67209; 
telephone  (316)  946-4133;  facsimile 
(316)  946-4407. 

SUPPt.EMENTARY  MFORMATKM:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an  AD 
that  would  apply  to  certain  Puritan 
Bennett  Aero  Systems  PBE,  119003  and 
119003-01  units,  that  are  installed  on 
aircraft  was  published  in  the  Federal 
Register  on  June  25, 1993  (58  FR  34382). 
The  action  proposed  to  require 
inspecting  the  aflected  PBE  units  for 
existence  of  a  yellow  label  attached  to 
the  red  rip  tag,  and  removing  from 
service  any  unit  that  does  not  have  this 
yellow  label.  PBE  units  that  have  this 
yellow  labelare  not  susceptible  to  neck 
seal  deterioration,  and  therefore 
removing  these  units  from  service  is  not 
required.  Figure  1  of  Puritan  Bennett 
Aero  Systems  Service  Bulletin  No. 
119003-35-1,  dated  February  15. 1993, 
illustrates  the  location  of  this  yellow 
label. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendn>ent.  Due 
consideration  has  been  given  to  the 
three  comments  received. 

One  commenter  concurs  with  the 
pro(>osed  requirement  of  replacing  these 
PBE  units.  This  commenter  also 
recommends  examining  these  PBE  units 
to  ensure  that  the  packaging  is  secure, 
but  yet  is  not  so  difficult  to  open  as  to 
cause  a  new  problem  when  a 
crewmember  puts  it  on  (don).  The  FAA 
does  not  concur  that  this  examination 
should  be  mandatory  by  AD  action.  The 
Puritan  Bennett  PBE  119003  and 
119003-01  units  are  within  the 
requirements  of  Technical  Standard 
Order  (TSO)-Cll6,  Crewmember 
Protective  Breathing  Equipment.  TSO- 
C116  requires  that  crewmembers  be  able 
to  don  and  activate  these  units  within 
15  seconds.  Puritan  Bennett  has 
provided  test  data  that  shows  that  units 
incorporating  the  proposed  action  ineet 
TSO-C116  requirements.  The  original 
PBE  units  tested  were  folded  with  the 
potassium  superoxide  canister  and  the 
oral-nasal  cone  compressed  against  each 
other.  The  PBE  hoods  manufactured 
after  August  1, 1992  (units  with  a 
yellow  tag  and,  therefore  not  susceptible 
to  neck  seal  deterioration),  are  folded 
with  the  canister  behind  the  oral-nasal 
cone.  This  new  configuration  prevents 
the  hood  from  pinching  when  it  is 
removed  from  the  stowage  container, 
and  also  improves  access  to  the  hood. 
The  proposed  AD  remains  unchanged  as 
a  result  of  the  comment. 


Two  commenters  request  a  change  in 
the  complianoe  time.  One  recomntends 
18  calendar  months  instead  of  12 
calendar  months  in  order  to  allow 
Puritan  Bf^nnett  enough  time  to  support 
the  affected  operators  with  adequate 
parts.  The  other  recommends  24 
calertdar  months  instead  of  12  calendar 
months  in  order  to  allow  the  airlines 
and  industry  the  needed  scheduling 
time  to  accomplish  the  proposed  action. 
The  FAA  has  determincid  that  both  of 
these  recommendations  are  valid  and, 
because  the  unsafe  condition  referenced 
in  the  proposed  AD  is  one  that  is 
dependent  upon  the  occurrence  of 
another  un«?fe  condition  (i.e  .  an 
aircraft  fire),  the  proposed  compliance 
time  is  changed  from  12  calendar 
months  to  24  calendar  months.  The 
FAA  believes  that  most  operators  will 
accomplish  the  proposed  action  within 
12  calendar  months. 

One  commenter  explains  that  the 
FAA's  determination  of  the  cost  impact 
upon  U.S.  operators  is  misleading  in 
that  the  FAA  estimates  that  12,000 
airplanes  are  affected,  and  then  bases 
the  total  fleet  cost  based  upon  12,000 
units  (one  unit  per  airplane).  In 
actuality,  each  airplane  is  equipped 
with  a  minimum  of  three  Puritan 
Bennett  PBE  units,  which,  with  the  way 
the  proposed  AD  is  worded,  would 
affect  at  least  36,000  units  (12,000 
airplanes  X  3  units  each).  The  FAA 
concurs  that  the  cost  information  is 
misleading.  In  actuality,  there  are 
12,000  PBE  units  ejected  and  not 
12,000  airplanes.  The  cost  analysis 
I>aragraph  of  the  proposed  AD  has  been 
revised  accordingly. 

After  careful  review  of  all  available 
information,  the  FAA  has  determined 
that  air  safety  and  the  public  interest 
require  the  adoption  of  the  rule  as 
proposed  except  for  the  change  in  the 
compliance  time  and  minor  editorial 
corrections.  The  FAA  has  determined 
that  this  change  and  the  minor 
corrections  will  not  change  the  meaning 
of  the  AD  nor  add  any  additional 
burden  upon  the  public  than  was 
already  proposed. 

This  AD  action  is  presented  in 
calendar  time  instead  of  hours  time-in- 
service  because  the  condition  occurs 
regardless  of  whether  the  airplane  is 
utilized,  and  is  corrected  through  a 
factory  modification.  For  these  reasons, 
the  airplane  operator  will  have  24 
calendar  months  to  comply  v/ith  the 
required  action. 

The  FAA,estimates  that  12,000  units 
in  the  U.S.  registry  will  be  affected  by 
this  AD,  that  it  will  take  approximately 
1  workhour  per  unit  to  accomplish  the 
required  action,  and  that  the  average 
labor  rate  is  approximately  $55  an  hour. 
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Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $660,000.  This  figure  is 
based  upon  the  assumption  that  all 
units  will  be  removed  from  service.  The 
FAA  believes  that  many  of  these  units 
are  already  removed  from  service,  thus 
reducing  Oie  cost  impact  upon  U.S. 
operators. 

The  regulations  adopted  herem  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034.  February  26. 1979);  and  (3) 
%vill  not  have  a  significant  economic 
impa^  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  ofSubiecU  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  3»-AiRW0RTHlNES$ 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AnHMrity:  49  U.S.C  App.  1354(a).  1421 
and  1423: 49  U.S.C  106(g):  and  14  CFR 
11.89. 

{M.1)   [AmMtded] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  AD: 
•3-24-16  Pwitaa  Banaatt  Aera  Sycteiu: 

Amendment  39-8765;  Docket  Na  93- 

CB-3&-AD. 
ApplicabiUty:  Crewinomber  Protective 
Bfeathing  Bquipment  (PBE).  119003  and 
11900^-01  Units,  that  are  iostallad  on.  but 


not  limited  to  the  following  airplanes  (all 
serial  numbers),  certificated  in  any  category: 


Manufacturer 


Alibus  Industries  .... 

Boeing 

McOonnea  Douglas 


de  Havtitand 

Bntish  Aerospace 

LocKtwed 

FoMcer  „_„.,..,. 

SAAB „ 

Aerospatiale 

Canadair . — 

Shorts „......„ 


Models 


A300.  A310.  and 

A320. 
727.  737.  747,  757. 

and  767. 
DCS.  DC9.  DC10. 

MD11,MD80. 

MD81.MD82.and 

MD83. 
DHC  fl 

BAe146andBAe3l. 
L1011. 
100. 
SF340. 

ATR42  and  ATR72. 
RJ. 
360. 


Issued  in  Kansas  Qty.  Missouri,  on 
Decembers.  1993. 
Barry  D.  Clemenis, 

Manager,  Small  Airplane  Directorate.  Aircraft 
Certification  Senrice. 
IFR  Doc. '93-30423  Filed  12-13-93;  8:45  ami 

WLUNQ  coot  4t10-l3-M 


Compliance:  Required  within  the  next  24 
calendar  months  alter  the  effective  date  of 
this  AP,  unless  already  accomplished. 

To  prevent  failure  of  a  PBE  unit  because  of 
a  deteriorated  neck  seal,  accomplish  the 
following: 

(a)  Inspect  the  affected  PBE  unit  for 
existence  of  a  yellow  label  attached  to  the  red 
rip  tag.  Remove  from  service  any  unit  that 
does  not  have  this  yellow  label. 

Note  1:  Figure  1  of  Puritan  Bennett  Aero 
Systems  SB  No.  119003-35-1,  dated 
February  15. 1993,  illustrates  the  location  of 
this  yellow  label. 

Note  2:  PBE  units  not  having  a  yellow  tag 
may  be  shipped  to  the  manufacturer  at  the 
address  specified  in  paragraph  (d)  of  this  AD. 
The  unit  will  then  t>e  modified  and  shipped 
back  with  a  yellow  tag  attached  to  the  red  rip 
tag. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(c)  An  altemaUve  method  of  compliance  or 
adjustment  of  the  compliance  Ume  that 
provides  an  equivalent  level  of  safety  may  t>e 
approved  by  the  Manager.  Wichita  Aircraft 
CertiBcaUon  Office.  FAA.  1801  Airport  Road, 
Room  100,  Wichita,  Kansas  67209.  The 
request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  send  it  to  the 
Manager,  Wichita  Aircraft  Certification 
Office. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Wichita  Aircraft 
Certification  Office. 

(d)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document  referred 
to  herein  upon  request  to  Puritan  Bennett 
Aero  Systems  Company.  Attention:  Customer 
Service  Department.  10800  Pflumm  RiSad. 
l^enexa.  Kansas  66215:  or  may  examine  this 
document  at  the  FAA,  Central  Region.  Office 
of  the  Assistant  Chief  Counsel.  Room  1558. 
601  B.  12th  Street,  Kansas  City,  Missouri 
64106. 

(e)  This  amendment  (39-6765)  becomes 
e%ctlve  on  February  4, 1994. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  176 

pocl(etNo.«0F-022q 

Indirect  Food  Additives:  Paper  and 
PapertMard  Components;  Correction 

agency:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Final  rule:  correction. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
final  rule  that  appeared  in  the  Federal 
Register  of  October  6, 1993  (58  FR 
51994).  The  document  amended  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  dimethylamine- 
epichlorohydrin  copolymer  as  a  sizing 
agent  in  the  manufacture  of  paper  and 
paperboard  products  intended  for  use  in 
contact  with  food.  The  document  was 
published  with  errors.  This  document 
corrects  those  errors. 

DATES:  Effective  October  6. 1993: 
written  objections  and  requests  for  a 
hearing  by  November  5, 1993. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Robin  Thomas  Johnson,  Office  of  Policy 
(HF-27).  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville.  MD  20857. 301-443-2994. 

In  FR  Doc.  93-24473.  appearing  on 
page  51994  in  the  Federal  Register  of 
Wednesday,  October  6. 1993.  the 
following  correction  is  made: 

On  page  51996.  in  the  third  column. 
in  the  authority  for  part  176.  in  the  third 
line.  ••CFR"  U  removed  and  "379(e)"  is 
corrected  to  read  "379e". 

Dated:  December  6, 1993. 
Frwl  t.  Shank. 

Director.  Center  for  Food  Safety  and  Applied 
Nutrition. 

(FR  Doc  93-30427  Filed  12-13-93: 8:45  am) 
MUJNO  COM  4t«o-ai-r 
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21  CFR  Part  522  _ 

Implantation  or  lnjectat>(6  Dosage 
Form  New  Animal  Drugs;  Penicillin  G 
Benzathine  and  Penicillin  G  Procaine 
Sterile  Suspension 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  uf  a  new  animal  drug 
application  (NADA)  filed  by  Anthony 
Products  Co.  The  NADA  provides  for 
subcutaneous  over-the-counter  and 
prescription  use  of  penicillin  G 
benzathine  and  penicillin  G  procaine 
sterile  suspension  in  beef  cattle, 
intramuscular  prescription  use  in 
horses,  and  subcutaneous  and 
intramuscular  prescription  use  in  dogs 
for  the  treatment  of  bacterial  infections 
due  to  penicillin  susceptible 
microorganisms. 

EFFECTIVE  DATE:  December  14,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dianne  T.  McRae,  Center  for  Veterinary 
Medicine  (HFV-102).  Food  and  Drug 
Administration,  7500  Standish  PI.. 
Rockville.  MD  20855.  301-594-1623. 
SUPFt^MENTARY  INFORMATION:  Anthony 
Products  Co..  5600  Peck  Rd..  Arcadia. 
CA  91006,  has  filed  NADA  65-506 
which  provides  for  subcutaneous  over- 
theK:ounter  and  prescription  use  of 
p«iicillin  G  benzathine  and  penicillin  G 
procaine  sterile  suspension  in  beef 
cattle,  intramuscular  prescription  use  in 
horses,  and  subcutaneous  and 
intramuscular  use  in  dogs  for  the 
treatment  of  bacterial  infections  due  to 
penicillin  susceptible  microorganisms. 
The  product  is  used  in  cattle  and  horses 
for  the  treatment  of  bacterial  pneumonia 
caused  by  Streptococcus  spp.. 
Corynebacterium  pyogenes,  and 
Staphylococcus  aureus,  and  upper 
respiratory  infections  such  as  rhinitis  or 
pharyngitis  caused  by  C.  pyogenes;  in 
horses  for  equine  strangles  caused  by 
Streptococcus  equi;  in  cattle  for  bladileg 
caused  by  Clostridium  chauvoei;  and  in 
dogs  for  the  treatment  of  bacterial 
pneumonia  caused  by  Streptococcus 
spp..  C.  pyogenes,  S.  aureus,  and  upper 
respiratory  infections  such  as  rhinitis  or 
pharyngitis  caused  by  C  pyogenes. 
When  labeled  for  treating  horses,  beef 
cattle  and  dogs,  the  product  is  limited 
to  veterinary  prescription  use.  When 
labeled  for  treating  beef  cattle  only,  the 
product  is  for  over-the-counter  use.  The 
NADA  is  approved  as  of  November  8. 
1993.  and  the  regulations  are  amended 
in  21  CFR  522.1696a  to  reflect  the 


approval.  The  basis  for  approval  is 
discussed  in  the  freedom  of  information 
summary. 

Under  section  512(c)(2)(F)(ii)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360b(c)(2)(F)(ii)).  this 
approval  does  not  qualify  for  marketing 
exclusivity  because  no  new  clinical  or 
field  investigations  (other  than 
bioequivalence  or  residue  studies;  and 
no  new  human  food  safety  studies 
(other  than  bioequivalence  or  residue 
studies]  were  essential  to  the  approval 
and  conducted  or  sponsored  by  the 
applicant. 

In  accordance  with  the  freedom  of 
information  provisions  of  part  20  (21 
CFR  part  20)  and  §514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)).  a  summary  of 
safety  and  e^ectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville,  MD  20857, 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

The  agency  has  determined  under  21 
CFR  25.24(d)(l)(i)  that  this  action  is  of 
a  type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  522 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  522  is  amended  as  follows: 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360b). 

§522.169«a    [Antanded] 

2.  Section  522.1696a  Penicillin  G 
benzathine  and  penicillin  G  procaine 
sterile  suspension  is  amended  in 
paragraph  (b)(1)  by  revising  the  phrase 
"See  Nos.  000008.  000029,  000856.  and 
010515"  to  read  "See  Nos.  000008. 
000029.  000856;  000864.  and  010515" 
and  in  paragraph  (b)(3)  by  revising  the 
phrase  "See  Nos.  000069  and  010515  ' 
to  read  "See  Nos.  000069. 000864.  and 
010515*. 


Dated:  Decem.>er  3. 1993. 
Richani  H.  Teskf . 

Acting  Director.  Center  for  Veterinary 

Medicine. 

IFR  Doc.  93-30430  Filed  12-13-93;  8:45  ami 

BILLWG  CODE  4iaO-01-F 

DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  PART  110 
[COD  09-92-023] 

Disestablishing  Special  Anchorage 
Area,  Lake  Erie,  Put-In-Bay,  OH 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

summary:  The  Coast  Guard  is 
disestablishing  the  Special  Anchorage 
Area  in  Put-In-Bay,  Lake  Erie.  The 
regulation  as  it  stands,  allows  vessels  to 
remain  in  the  anchorage  area  in  periods 
of  darkness  without  displaying  anchor 
lights  as  required  by  the  Navigational 
Rules.  In  the  interest  of  safety  and  the 
prevention  of  marine  incidents,  the 
Coast  Guard  intends  to  remove  the 
status  of  "Special  Anchorage  Area" 
from  Put-In-Bay  due  to  harbor  traffic 
congestion. 

DATES:  This  regulation  becomes 
effective  on  December  14, 1993. 
FOR  further  information  CONTACT: 
Lieutenant  Junior  Grade  Scott  J.  Smith, 
U.S.  Coast  Guard,  Aids  to  Navigation 
and  Waterways  Management  Branch, 
Ninth  Coast  Guard  District,  room  2083, 
1240  East  Ninth  Street.  Cleveland,  Ohio, 
44199-2060.  (216)  522-3990. 
SUPPLEMENTARY  INFORMATION:  On 

October  16, 1992.  the  Coast  Guard 
published  a  Notice  of  Proposed 
Rulemeking  in  the  Federal  Register  (57 
FR  47432,  October  16. 1992)  which 
considered  the  disestablishment  of  the 
special  anchorage  area  previously  in 
effect  at  Put-In-Bay,  Lake  Erie,  under  33 
CFR  110.84a. 

Interested  persons  were  requested  to 
submit  comments  and  no  comments 
were  received. 

Drafting  Information 

The  drafters  of  this  regulation  are 
Captain  Roderick  A.  Schultz,  U.S.  Coast 
Guard,  project  officer.  Chief,  Ninth 
Coast  Guard  District  Aids  to  Navigation 
and  Waterways  Management  Branch, 
and  Lieutenant  Karen  E.  Lloyd.  U.S. 
Coast  Guard,  project  attorney.  Ninth 
Coast  Guard  District  Legal  Office. 

Discussion  of  Regulations 

Maritime  recreational  use  of  this  area 
has  increased  decidedly  since  the  issue 
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date  of  the  original  regulation. 
Customary  anchoring  extend*  well 
outside  the  limits  of  the  special 
anchorage  area  and  consists  of  transient 
vessels  that  use  their  anchor  lights.  The 
regulation  as  it  stands,  allows  vessels  to 
remain  in  the  anchorage  area  in  periods 
of  darkness  without  displaying  anchor 
lights  as  required  by  the  Navigational 
Rules.  In  the  interest  of  safety  and  the 
prevention  of  marine  incidents  due  to 
congestion,  the  Coast  Guard  is  removing 
the  status  of  "Special  Anchorage  Area" 
from  Put-In-Bay. 

Federalism  Implications 

This  actioa  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
These  regulations  do  not  impose  any 
new  regulatory  requirements  in  an  area 
not  heretofore  regulated  by  the  Federal 
Government,  and  do  not  impose  any 
requirements  or  restrictions  on  State  or 
local  authorities. 

Enyiroiuneiit 

The  Coast  Guard  has  considered  the 
environmental  impact  of  these 
regulations  and  concluded  that  under 
section  2.B.2.C  of  Coast  Guard 
Commandant  Instruction  M16475.1B, 
they  are  categorically  excluded  from 
further  environmental  documentation. 

EcoMmiic  Assessment  and  Certification 

This  regulation  is  not  considered  a 
significant  regulatory  action  under 
Executive  Order  12866  and  is  not 
significant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034  of  February  26, 
1979).  The  impact  of  these  regulations  is 
expected  to  be  minimal,  and  the  Coast 
Guard  therefore  certifies  that,  if 
adopted,  they  will  not  have  a  significant 
economic  imped  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act.  5  U.S.C.  601 
et  seq. 

Collection  of  Information 

These  regulations  will  impose  no 
collection  of  information  requirements 
under  the  Paperwork  Reduction  Act,  44 
U.S.C.  3501  et  seq. 

List  ef  Subiects  ia  33  CFR  Part  110 

Anchorage  grounds. 

Final  Regolatioiis 

In  consideration  of  the  foregoing,  the 
Coast  Guard  amends  part  110  of  title  33, 
Code  of  Federal  Regiilations,  as  follows: 


PART  110-ANCHOIUQE 
REGULATIONS 

1.  The  authority  citation  for  part  110 
continues  to  read  as  follows: 

Authority.  33  U.S.C  471, 2030. 2035  and 
2071;  49  CFIt  1.46  and  33  CFR  t.05-1(g). 
Section  110.1a  and  each  section  listed  in 
1 10.ta  ue  also  issued  under  33  U.S.C  1223 

and  1231. 

f  1 10.84a    [RamovecQ 

2.  In  Part  110.  Section  110.84a  is 
removed. 

Dated  Dsceinber  6. 1993. 
Rudy  K.  Pescfael. 

Bear  Admiral.  U.S.  Coast  Guard.  Cktmmauder, 
Ninth  Coast  Guard  District. 
IFR  Doc  93-30490  Filed  12-13-93;  8:4S  am) 
BtuMQ  coee  4»ie-M-« 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[OH-13-1-6175;  Fm.-4t1»-7] 

Approval  and  Promulgation  of  Air 
Quality  Imptomentation  Plans:  Ohio 

AGENCY:  U.S.  Environmental  Protection 
Agency  (USEPA). 
ACTION:  Final  rule. 

SUMMARY:  USEPA  i«  diaapproving  a 
requested  revision  to  the  Ohio  State 
Implementation  Plan  (SIP)  for 
particulate  matter  (PM)  and  nitrogen 
oxides  (NOt)  for  sources  within 
specified  source  categories  that  require 
continuous  emission  monitoring  (GEM) 
and  recording.  USEPA's  action  is  based 
upon  a  revision  request  submitted  by 
the  State  to  satisfy  the  requirements  of 
the  Clean  Air  Act. 

EFFECTTVE  DATES:  This  action  will  be 
effective  February  14. 1994.  unless 
notice  is  received  by  January  13, 1994. 
that  someone  wish^  to  submit  adverse 
or  critical  comments.  If  the  effective 
date  is  delayed,  timely  notice  will  be 
published  in  the  Federal  Register. 
ADDRESSES:  Written  comments  shottld 
be  addressed  to:  William  L  MacDowell. 
Chief.  Regulation  Development  Section. 
Air  Enforcement  Branch  (AE-17J), 
United  States  Environmental  Protection 
Agency,  77  West  Jackson  Boulevard. 
Chicago,  Illinois  60604. 

Copies  of  the  State's  submittal  and 
USEPA's  technical  support  document 
are  available  for  Inspection  during 
normal  business  hours  at  the  following 
location:  United  States  Environmental 
Protection  Agency,  Region  5.  Air  and 
Radiation  Division,  77  West  Jackson 
Boulevard  (AE-17J),  Chicago.  Illinois 
60604. 


FOR  FURTHER  INFORMATION  CONTACT: 
Maggie  Greene,  Air  Enforcement 
Branch.  Regulation  Development 
Section  (AE-17}),  United  States 
Environmental  Protection  Agency. 
Regions.  Chicago,  Illinois 60604.  (312) 
886-6088. 
•UPn.EMENTART  INFORMATION: 

On  January  5. 1987,  the  State  of  Ohio 
submitted  to  the  USEPA  a  revision  to 
the  Ohio  State  Implementation  Plan 
(SIP)  for  particulate  matter  and  nitrogen 
oxides  for  sources  within  specified 
source  categories  that  require 
continuous  emission  monitoring  (CEM) 
'  and  recording.  The  revision  request 
consists  of  CEM  requirements  contained 
in  operating  permits  for  116  associated 
sources,  at  37  facilities. 

The  requirements  at  issue  are 
necessary  to  meet  the  general  guidelines 
established  in  section  110(a)(2)(F)(i), 
(ii),  and  (iii)  of  the  Clean  Air  Act  and 
the  specific  provisions  deKcribed  in  40 
CFR  part  51,  appendix  P.  Section 
110(a)(2)(F)  provides  that  the  SIP  must 
require  the  installation  of  equipment  to 
monitor  emissions  from  stationary 
sources,  periodic  reporting  of  such 
emissions  and  correlation  of  such 
reports  with  any  emission  limitations 
established  in  the  SIP  for  these  source 
categories.  In  appendix  P.  USEPA 
described  specific  minimum 
requirements  for  CEM  that  each  SIP 
must  include  in  order  to  be  approved 
under  the  provi.<:inns  of  40  CFR  51.214. 
CEM  plans  are  required  by  40  CFR 
51.214  to  provide,  as  a  minimum, 
legally  enforceable  procedures  for 
requiring  the  stationary  sources  to 
install  and  operate  CEM  equipment 

The  source  c:ategorie8  and  the 
respective  monitoring  requirements 
identified  in  40  CFR  part  51,  appendix 
P  are  listed  below: 

1.  Fossil  fuel-fired  steam  generators. 
This  category  shall  be  monitored  for 
opacity,  nitrogen  oxide  emissions, 
sulfur  dioxide  emissions,  and  oxygen  or 
carbon  dioxid& 

2.  Fluid  bed  catalytic  cracking  unit 
catalyst  regenerators.  This  category  shall 
be  monitored  for  opacity. 

3.  Sulfuric  acid  plants.  This  category 
shall  be  monitored  (ot  sulfur  dioxide 
emissions. 

4.  Nitric  acid  plants  with  greater  than 
300  tons  per  day  production  capacity 
shall  be  monitored  for  nitrogen  oxide 
emissions. 

This  revision  request  applies  to  the 
source  categories  of  fossil  fuel-fired 
steam  generators  (except  for  sulfur 
dioxide  (SOz)  emissions),  fluid  bed 
catalytic  cracking  unit  catalyst 
generators,  and  nitric  acid  plants.  This 
revision  request  does  not  apply  to  the 
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monitoring  of  SO:  emissions  at  fossil 

fuel-fired  steam  generators  and  sulfuric 

acid  plants.  These  two  emission  sources 

are  covered  in  a  separate  Federal 

Register  rulemaking  (54  FR  1693),  dated 

January  17, 1989.  The  State  indicated 

that  there  are  no  nitric  acid  plants  in 

Ohio  with  a  production  capacity  greater 

than  300  tons  per  day. 
Following  is  a  list  of  the  37  facilities 

in  Ohio  that  are  subject  to  the  CEM 

requirements  in  the  SIP  revision 

request: 

Cincinnati  Gas  and  Electric  [CGkE] 
Company-W.C  Beckjord  Station 

CX^ftE  Miami  Fort  Station 

peveland  Electric  Illuminating  (CEI) 

Company  (Centerior  Energy)  Ashtabula 

I       Plant  "A" 

CEI  Ashtabula  Plant  "C* 

CEI  Avon  Lake  Plant 

CEI  Eastlake  Plant 

(XI  Lakeshore  Plant 

Columbus  and  Southern  Ohio  Electric 

[       (C&SOE)  Company-Conesville  Station 

CftSOE  Poston  Station 

C&SOE  Pickaway  Station 

Dayton  Power  and  Light  (DP&L)  Company- 
Longworth  Station 

DP»L  J.M.  Stuart  Station 

DPftL  Hutchings  Station 

Mead  Paper-Chiliicothe  Facility 

Ohio  Edison  (OE)  Company  Niles  Station 

OE  R.E.  Burger  Station 

{OE  Toronto  Station 

OE  W.H.  Sammis  Station 

OE  Edgewater  Station 

OE  Gorge  Station 

Ohio  Power  (OP)  Company-Gavin  Plant 

OP  Cardinal  Operating  Company 
OP  Buckeye  Power,  Inc. 
OP  Muskingum  River  Plant 

lOhio  Valley  Electric  (OVE)  Company-Kyger 

I        Creek  Station 

iOrrville  Municipal  Power  Plant 

'Toledo  Edison  (TE)  Company  (Centerior 

Energy  >-Aane  Station 
TE  Bay  Shore  Station 
Piqua  Municipal  Power  Plant 
Elkem  Metals  Company 
Goodyear  Tire  and  Rubber  Company-Akron 

Plant  U 
Procter  and  Gamble  Company 
The  Standard  Oil  Company-Lima  Refinery 
The  Standard  Oil  Company-Oregon 
Sun  Refining  and  Marketing  Company- 
Toledo  Refinery 
Champion  International.  Hamilton  Mill 

Champion  Papers 
Hamilton  Municipal  Electric  Plant 

The  opacity  CEM  requirements  apply 
to  34  of  the  above  facilities  with  fossil 
fuel-fired  steam  generators,  and  3  of  the 
above  facilities  with  j>etroleum  refinery 
fluid  bed  catalytic  cracking  unit  catalyst 
regenerators. 

The  State  of  Ohio  furnished  USEPA 
with  the  following  supplemental 
information  regarding  these  facilities 
subsequent  to  submittal  of  the  SIP 
revision  request.  The  Columbus  and 
Southern  Ohio  Electric  Comf>any  has 
changed  its  name  to  the  Columbus 


Southern  Power  Company  (CSPC). 
CSPC's  Poston  Station  was  permanently 
shut  down  on  October  27, 1987.  The 
Standard  Oil  Company  of  Ohio  is  now 
owned  and  operated  by  the  British 
Petroleum  Oil  Company.  On  September 
1, 1988,  the  American  Municipal  Power- 
Ohio.  Inc.  (AMP-Ohio)  took  over  the 
ovtmership  and  operation  of  the  Elkem 
Metals  Company  boilerhouse. 

Final  Action 

USEPA  is  disapproving  the  requested 
revision  to  the  Ohio  SIP  for  particulate 
matter  for  the  sources  listed  above  that 
require  CEM  and  recording.  CEM  plans 
are  required  by  40  CFR  51.214  to 
contain  legally  enforceable  procedures 
for  requiring  stationary  sources  listed  in 
40  CFR  part  51,  appendix  P,  to  install 
and  operate  CEM  equipment.  Ohio's 
CEM  requirements  for  monitoring  and 
reporting  are  contained  in  operating 
permits  that  have  expired  and  are, 
therefore,  no  longer  enforceable. 

Because  USEPA  considers  this  action 
noncontroversial  and  routine,  we  are 
disapproving  it  without  prior  proposal. 
The  action  will  become  effective  on 
February  14. 1994.  However,  if  we 
receive  notice  by  January  13. 1994,  that 
someone  wishes  to  submit  critical 
comments,  then  USEPA  will  publish:  (1) 
A  notice  that  withdraws  the  action;  and 
(2)  a  notice  that  begins  a  new 
rulemaking  by  proposing  the  action  and 
establishing  a  comment  period. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  the  context  of 
specific  technical,  economic,  and 
environmental  factors  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19. 1989  (54  FR  2214-2225).  On 
January  6, 1989.  the  Office  of 
Management  and  Budget  waived  Table 
2  and  Table  3  SIP  revisions  (54  FR  2222) 
from  the  requirements  of  section  3  of 
Executive  Order  12291  for  a  period  of  2 
years.  The  USEPA  has  submitted  a 
request  for  a  permanent  waiver  for  Table 
2  and  Table  3  SIP  revisions.  The  Office 
of  Management  and  Budget  has  agreed 
to  continue  the  temporary  waiver  until 
such  time  as  it  rules  on  USEPA's 
request.  This  request  continues  in  effect 
under  Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  30. 1993. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq..  USEPA  must 


prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  oh  small  entities.  (5  U.S.C  603 
and  604.)  Alternatively,  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

USEPA's  disapproval  of  the  State 
request  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
does  not  affect  any  existing 
requirements  applicable  to  small 
entities.  Any  pre-existing  Federal 
requirements  remain  in  place  after  this 
disapproval.  Federal  disapproval  of  the 
State  submittal  does  not  affect  its  State- 
enforceability.  Moreover,  USEPA's 
disapproval  of  the  submittal  does  not 
impose  any  new  Federal  requirements. 
Therefore,  USEPA  certifies  that  this 
disapproval  action  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  it  does 
not  remove  existing  requirements  nor 
does  it  impose  any  new  Federal 
requirements. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  February  14, 
1994.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  tim^ 
within  which  a  f>etition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements  (See  section 
307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
relations.  Particulate  matter. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  December  2. 1993. 
Valdas  V.  Adamkus, 
Beponal  Administrator. 
IFR  Doc.  93-30462  Filed  12-13-93;  8:45  ami 
BIUJNOCOOC  wto-ao-F 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Parts  101-<)8  and  101-39 
[FPMR  Amendmant  G-105] 

Motor  Vehides 

AQENCV:  Federal  Supply  Service,  CSA. 
action:  Final  rule. 

SUMMARY:  This  regulation  updates  liiel 
economy  objectives,  deletes  motor 
vehicle  acquisition  procedures,  and 
implements  the  revised  Standard  Form 
(SF)  91,  Motor  Vehicle  Accident  Report. 
This  regulation  is  issued  to  reflect  new 
fuel  economy  standards  issued  by  the 
Secretary  of  Transportation,  to  delete 
sections  that  are  duplicative  to  CSA 
procurement  programs  regulations,  and 
to  reflect  the  revision  of  SF  91  and  the 
cancellation  of  SF  91  A,  Investigation 
Report  of  Motor  Vehicle  Accident,  and 
Optional  Form  26,  I3ata  Bearing  Upon 
Scope  of  Employment  of  Motor  Vehicle 
Operator.  The  intended  result  is  to 
provide  updated  fuel  economy 
standards,  delete  repetitive  language  in 
the  regulation,  and  prescribe  updated 
forms  for  wse  in  reporting  motor  vehicle 
accidents. 

EFFECTIVE  DATE:  December  14, 1993. 
FOR  FURTHER  MFORMATION  CONTACT: 
Michael  W.  Moses.  Fleet  Management 
Division  (703-305-6273). 

SUPPLEMENTARY  MFORMATION:  The 
General  Services  Administration  (CSA) 
has  determined  that  this  rule  is  not  a 
major  rule  for  the  purposes  of  Executive 
Order  12291  of  February  17. 1981. 
because  it  is  not  likely  to  result  in  an 
annual  efiact  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  to  consumers  or  others;  or 
significant  adverse  eff^ects.  CSA  has 
based  all  administrative  decisions 
underlying  this  rule  on  adequate 
information  concerning  the  need  for  and 
consequences  of  this  rule;  has 
determined  that  the  potential  benefits  to 
society  from  this  rule  outweigh  the 
potential  costs  and  has  maximized  the 
net  benefits;  and  has  chosen  the 
alternative  approach  involving  the  least 
net  cost  to  society. 

On  October  20. 1992,  FPMR 
Amendment  E-272,  Purchase  of  new 
motor  vehicles,  was  published  in  the 
Federal  Register.  Many  of  the  policies 
and  procedures  contained  in  that 
amendment  are  also  covered  in  41  CFR 
part  101-38.  In  light  of  the  cost 
associated  with  updating  duplicative 
sections,  41  CFR  101-38.103-1  through 
101-38.104-8  are  deleted. 

The  Secretary  of  Transportation 
establishes  yearly  fleet  average  fuel 


economy  objectives  for  passenger 
automobiles  and  light  trucks.  Prior  to 
this  amendment.  41  CFR  101-38.101-3 
provided  fuel  economy  objectives 
through  fiscal  year  1992  for  the 
combined  average  and  for  passenger 
automobiles,  and  through  fiscal  year 
1991  for  light  trucks.  The  Secretary  of 
Transportation  has  established  fuel 
economy  objectives  for  the  combined 
average  and  passenger  automobiles 
through  fiscal  year  1995,  and  for  light 
trucks  through  fiscal  year  1994. 
Accordingly,  the  FPMR  is  updated  by 
this  amendment  to  reflect  these 
additional  objectives. 

In  accordance  with  41  CFR  101- 
36.601  and  101-39.4  all  nKitor  vehicle 
operators  are  required  to  complete 
Standard  Form  (SF)  91,  (previously 
titled  Operator's  Report  of  Motor 
Vehicle  Accident)  and  SF  91-A. 
Investigation  Report  of  Motcv  Vehicle 
Accidert.  whenever  they  are  involved 
in  an  accident.  Prior  to  this  amendment, 
operators  of  CSA  Interagency  Fleet 
Management  System  (IFMS)  motor 
vehicles  were  also  required  to  complete 
Optional  Form  (OF)  26,  Data  Bearing 
Upon  Scope  of  Employment  of  Motor 
Vehicle  Operator,  whenever  they  were 
involved  in  an  accident.  Some  of  the 
entries  on  the  SF  91,  SF  91-A.  and  OF 
26  are  duplicative  and  require  a 
burdensome  amount  of  time  to  report  an 
accident  Items  which  are  duplicated  on 
two  or  more  Corms  include  vehicle 
operatOT  names,  addresses,  and 
telephone  numbers;  vehicle 
descriptions;  vehicle  ownership; 
locatioo  of  accident;  and  a  narrative  of 
the  accident.  Significant  data  elements 
have  be«i  taken  firoro  each  of  the  three 
forms  and  consolidated  on  the  revised 
SF  91.  Motor  Vehicle  Accident  Report. 
CSA  has  added  third  party  insurance 
information  (company  name,  address, 
telephone  number,  and  policy  number) 
to  the  revised  SF  91.  Operators  of  GSA 
IFMS  motor  vehicles  are  already 
required  to  obtain  insurance  company 
information  lising  regionally  prescribed 
forms. 

On  lanuary  23. 1992.  GSA  published- 
a  notice  of  intent  to  revise  SF  91  in  the 
Federal  Register.  The  notice  asked  fOT 
comments  ^m  all  interested  parties 
concerning  the  revised  SF  91  illustrated 
therein.  GSA  received  comments  from 
seven  Federal  agencies.  Six  of  the 
agencies  a^^ed  with  the  proposed  form 
with  mintH*  changes.  The  seventh 
agency,  the  Department  of  the  Treasury, 
requested  that  blocks  12-22  of  the  SF 
91-A  be  retained.  Iliose  blocks 
provided  a  "check-th»<xMTect-block" 
format  giving  insight  into  weather  and 
road  conditions  at  the  accident  scene. 
GSA  did  not  adopt  that  suggestion  as  it 


would  have  been  redundant  to  other 
sections  of  the  revised  form.  The 
proposed  form  has  been  revised  to 
include  all  suggestions  received  as  a 
result  of  the  Federal  Register  notice 
with  the  aaiception  of  the  Departnwnt  of 
the  Treasury  comments  concerning 
blocks  12-22. 

Regulatory  Flexibility  Act 

This  amendment  is  not  required  to  be 
published  in  the  Federal  Register  for 
notice  and  comment.  Therefore,  the 
Regulatory  Flexibility  Act  does  not 
apply. 

List  of  Subjects 

41  CFR  POrf  101-38 

Energy  conservation.  Govermnent 
property  management.  Motor  vehicles. 
Reporting  and  recordkeeping 
requirements. 

41  CFR  Part  101-39 

Claims,  Covenunent  property 
management.  Motor  vehicles.  Reporting 
and  recordkeeping  requirements.  Safety. 

For  the  reasons  set  forth  in  the 
preamble,  41  CFR  parts  101-38  and 
101-39  are  amended  as  follows: 

1.  The  authority  citation  for  parts 
101-38  and  101-39  continues  to  read  as 
follows: 

Authority:  Sec  20S(c).  63  SUt.  390:  (40 
U.S.C  486(c)). 

PART  101-3&-MOTOR  EQUIPMENT 
MANAGEMENT 

2.  The  heading  for  subpart  101-38.1  is 
revised  to  read  as  follows: 
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Subpart  101-38.1- 
Vehiclas 


^uel  Efficient  Motor 


3.  Section  101-38.100  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

f  101-38.100    Scope  and  t^icat)Mty. 

(a)  This  subpart  prescribes  policies 
and  procedures  relating  to  energy 
conservation  in  motor  vehicles  used  for 
official  purposes  by  the  Federal 
Government. 


4.  Section  101-38.101  is  revised  to 
read  as  follows: 

f10l-d8.1M    Acqulalienot  motor 


Motor  vehicles  shall  be  acquired  in 
accordance  with  4 1  CFR  part  101-26. 
subpart  101-26.5. 

$$  101-3a.103-1. 101-38.104,  and  101- 
38.104-1^101-38.104-0    [RemovacQ 

5.  Sections  101-38.103-1, 101- 
38.104,  and  101-38.104-1  through  101- 
38.104-8  are  removed. 


Subpart  1 01 -3&1— (Amended] 

6.  Subpart  101-38.1  is  amended  by 
redesignating  certain  sections  as  set  out 
in  the  following  table: 


Old  section 

New  section 

101-38.101-1 — 

101-38.101-2 

101-<38.101-3 

1 01  -38. 1 02  ...» 

101-38 103 

101-38.102 
101-38.103 
101-38.104 
101-38.105 
101-38.106 

7.  Newly  designated  §  101-38.103  is 
revised  to  read  as  follows: 

§101-08.103    Mandatory  previsions 
affecting  ttie  acquisition  and  use  of  motor 
vehidas. 

(a)  Except  for  those  vehicles  exempted 
under  the  provisions  of  §  101- 
38.104(b)(6).  all  motor  vehicles  acquired 
for  official  purposes  by  executive 
agencies  shall  be  selected  to  achieve 
maximum  fuel  efficiency  and  limited  to 
the  minimum  body  size,  engine  size, 
and  optional  equipment  necessary  to 
meet  agencies'  requirements. 

(b)  Use  of  Government  limousines 
(class  V)  and  large  (class  IV)  sedans 
shall  be  eliminated.  Exceptions  shall  be 
made  only  for  the  President  and  Vice 
President  and  for  security  and  highly 
essential  needs.  Executive  agencies  shall 
certify  all  exceptions  to  the 
Administrator  of  General  Services. 

(c)  All  class  rV  and  V  sedans  shall  be 
replaced  by  class  II  or  smaller  sedans 
unless  a  class  III  is  absolutely  essential 
to  the  agency's  mission  and  certified 
accordingly  to  the  Administrator  of 
General  Seirvices. 


(d)  Executive  agencies  are  governed 
by  the  provisions  of  31  U.S.C  1344  and 
1349  and  18  U.S.C.  641  which  define 
and  govern  the  use  of  motor  vehicles  for 
official  purposes. 

8.  Newly  designated  §  101-38.104  is 
revised  to  read  as  follows: 

§101-38.104    Fuel  efficient  passenger 
autonnot>iles  and  Ugiit  tructis. 

(a)  This  section  provides  policy 
governing  the  acquisition  of  fuel- 
efficient  passenger  automobiles  and 
light  trucks  by  executive  agencies  and 
provides  for  the  administration  of  a 
consolidated  Federal  fleet  plan  for  use 
in  monitoring  those  acquisitions.  Iliis 
authority  is  derived  from  Executive 
Order  11912.  dated  April  13. 1976. 3 
CFR,  1976  Comp.,  p.  114).  and 
Executive  Order  12375.  dated  August  4, 
1982.  3  CFR,  1982  Comp.,  p.  202). 
which  designated  aiul  empower  the 
Administrator  of  General  Services  to 
perform,  without  approval,  ratification, 
or  other  action  by  the  President  the 
functions  vested  in  the  President  by 
section  510  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act,  as 
amended  (69  Stat.  915. 15  U.S.C.  2010). 

(b)  Tbs  acquisition  of  passenger 
automobiles  by  an  executive  agency 
shall  be  limited  to  class  lA,  IB.  or  II 
(small,  subcompact.  or  compact)  unless 
the  agency  certifies  to  the  Administrator 
of  General  Services  that  a  larger  class 
vehicle  is  essential  to  the  agency's 
mission.  The  certification  shall  include 
the  reasons  for  requiring  a  vehicle  larger 
than  a  class  n,  compact. 

(1)  In  compliance  with  Executive 
Orders  11912  and  12375,  GSA 


administers  a  consolidated  Federal  fleet 
program  to  monitor  passenger 
automobiles  and  light  trucks  acquired 
by  executive  agencies.  The  program  is 
based  upon  the  actual  vehicle  leases  and 
purchases  of  passenger  automobiles  and 
light  trucks,  reported  by  vehicle  class, 
by  executive  agencies  to  GSA.  GSA 
administers  the  program  by  maintaining 
a  master  record  of  the  miles  per  gallon 
ratings  for  passenger  automobiles  and 
light  trucks  actually  acquired  by  each 
agency  during  the  fiscal  year.  The  GSA 
program  will  be  used  to  verify  that  each 
agency's  vehicle  leases  and  purchases 
conform  with  Executive  Order  12375; 
i.e.,  the  agency  will  achieve  the  fleet 
average  fuel  economy  for  the  applicable 
fiscal  year. 

(2)  The  Federal  fleet  program  enables 
GSA  to  determine  the  total  fleet  average 
fuel  economy  achieved  by  all  executive 
agencies  at  the  end  of  each  fiscal  year 
and  to  provide  management  assistance 
to  agencies  to  ensure  compliance  with 

*  Executive  Order  12375.  Copies  or 
synopses  of  actual  vehicle  leases  and 
vehicle  purchases  not  procured  through 
the  GSA  Automotive  Commodity  Center 
shall  be  forwarded  to  the  General 
Services  Administration.  ATTN:  FBF. 
Washington.  DC  20406,  not  later  than 
December  1st  of  each  year,  in 
accordance  with  the  requirements  set 
forth  in  §  101-38.105. 

(3)  Passenger  automobiles  and  Ught 
trucks  acquired  by  executive  agencies 
must  meet  the  fleet  average  fuel 
economy  objectives  set  forth  below  for 
the  appropriate  fiscal  year: 


Fiscal  year 


1977 

1978.. 

1979.. 

1980... 

1981  ... 

1982 

1983 

1984 

1986i 

1986 

1987 

1988 

1989 

1990 

1991 

1992 

1993 

1994 


Mites  per  gatton 

Average 
fuel'  econ- 
omy stand- 
ard 

Passenger 

automotMies 

tJghttnx4cs 

Reet  aver- 
age luel2 
ecoTKxny 
4x2 

FieetaMer- 

age  fuel? 

economy 

4x4 

180 

180 

180 

200 

19.0 

22.0 

17.2 

15.8 

20.0 

24.0 

16.0 

14.0 

22.0 

26.0 

16.7 

15.0 

24.0 

24.0 

18jO 

16.0 

26.0 

26.0 

195 

17.5 

27.0 

27.0 

20.3 

18.5 

27.5 

27.5 

19.7 

18.9 

26.0 

26.0 

20.5 

19.5 

26.0 

26.0 

21.0 

19.5 

26.0 

26  J) 

21.0 

19.5 

26.5 

26.5 

21.5 

19.0 

27.5 

27.5. 

20.5 

I9i) 

27.5 

27?5 

'20.7 

119.1 

27.5 

27.5 

3205 

3202 

27.5 

27.5 

320.4 

320.4 

27.5 1               27.5 

320.5 

320.5 
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Fiscal  year 


1995  and  beyond 


Miles  per  gaBon 


Average 

fuel^  ecorv 

omy  starxt- 

ard 


27.5 


Passenger 
automobiles 


27.5 


Ught  trucks 


Fleet  aver- 
age fueiz 
economy 
4x2 


{*) 


Fleet  aver- 
age Iuei2 
ecorromy 
4x4 


(*) 


'  Established  by  section  502  of  tfie  Motor  Vehicle  Information  and  Cost  Savings  Act  (89  Stat  902. 15  U.S.C.  2002)  and  the  Secretary  of  Trans- 

'''^Estoblished  by  the  Seaetary  of  Transportation  and  mandated  by  Executive  Order  12003  through  fiscal  year  1981  and  by  Executive  Order 

12375  beginrNng  in  fiscal  year  1982.  ^       ..  .  «,      ^  .   ^  ■   ._.  ^    ., 

3  Fleet  average  fuel  economy  for  Iwht  trucks  is  the  combined  fleet  average  fuel  economy  for  ail  4x2  and  4x4  light  trucks. 
*  Requrements  not  yet  established  by  the  Seaetary  of  Transportation. 


(4)(i)  The  method  of  calculating  the 
fleet  average  fuel  economy  uses 
harmonic  averaging  and  is  specifically 
required  by  section  510  of  the  Motor 
Vehicle  Information  and  Cost  Savings 
Act  (89  Stat.  915: 15  U.S.C.  2010)  and 
applies  to  the  calculations  for  passenger 
automobiles  and  light  trucks.  A  sample 
of  the  method  used  to  calculate  the  fleet 
average  fuel  economy  is  shown  in 
paragraph  (b)(4)(ii)  of  this  section.  This 
information  is  derived  from  the  total 
number  of  vehicles  to  be  acquired  by  an 
agency  and  the  Environmental 
Pi«tection  Agency  (EPA)  miles  per 
gallon  rating  provided  by  GSA  in 
accordance  with  §  101-105(a). 

(ii)  Light  trucks:  4x2.  total  number 
(600)  divided  by: 

(A)  Six-cylinder  automatic 
transmission  van-wagons  and  van- 
panels  (200)  divided  by  17  mpg;  plus 

(B)  Eight-cylinder  automatic 
transmission  van-wagons  and  van- 
panels  (75)  divided  by  16  mpg;  plus 

(C)  Six-cylinder  manual  transmission 
pick-ups  (100)  divided  by  24  mpg;  plus 

(D)  Six-cylinder  automatic 
transmission  pick-ups  (200)  divided  by 
20  m{>g;  plus 

(E)  Six-cylinder  automatic 
transmission  sedan  deliveries  (25) 
divided  by  21  mpg. 

600 


200     75     100     200     25 

+  —  + + +  — 

17      16      24      20      21 


600 


11.765  +  4.688  +  4.167  +  10.0  +  1.190 

600    ^  1 8.9  (Rounded  to 
31glO     nearest  0.1  mpg 


(5)  An  agency  may  request 
exemptions  from  paragraph  (b)(4)  of  this 
section  for  light  trucks  or  categories  of 
light  trucks  if  they  are  determined  to  be 
appropriate  in  terms  of  energy 
conservation,  economy,  efficiency,  or 
service.  Agencies  shall  submit  these 
requests  in  writing  to  the  Administrator 


of  General  Services,  Washington.  DC 
20405.  and  shall  state  the  reasons 
supporting  the  request  for  exemption. 
The  Administrator  will  review  the 
request,  determine  if  the  request  is 
appropriate,  and  advise  the  requesting 
agency  of  the  determination.  Light 
trucks  exempted  under  the  provisions  of 
this  paragraph  shall  not  be  included  in 
the  calculation  of  an  agency's  fleet 
average  fuel  economy. 

(6)  This  subpart  does  not  apply  to 
passenger  automobiles  and  light  trucks 
designed  to  perform  combat-related 
missions  for  the  U.S.  Armed  Forces  or 
designed  for  use  in  law  enforcement  or 
emergency  rescue  work. 

9.  Newly  designated  §  101-38.105  is 
revised  to  read  as  follows: 

§101-38.105    Agency  purchaa*  and  lease 
of  motor  vahlclaa. 

(a)  Executive  agencies  that  comply 
with  the  provisions  of  §  101-26.501-1 
(b)  and  (c)  of  this  chapter  may  acquire 
vehicles  without  using  the  services  of 
the  GSA  Automotive  Commodity 
Center.  Copies  of  actual  vehicle  leases 
and  purchases  acquired  for  domestic 
fleets  which  are  not  procured  through 
the  GSA  Automotive  Commodity  Center 
will  be  furnished  to  the  General 
Services  Administration,  ATTN:  FBF, 
Washington.  DC  20406.  Each 
submission  shall  use  the  unadjusted 
combined  city/highway  mileage  ratings 
for  passenger  automobiles  and  light 
trucks  developed  by  the  Enviromtiental 
Protection  Agency  (EPA)  for  each  fiscal 
year.  The  submissions  shall  be 
forwarded  to  GSA  as  soon  as  possible 
after  the  purchase  or  effective  date  of 
the  lease.  All  submissions  for  the 
previous  fiscal  year  shall  reach  GSA  by 
December  1st  of  each  year.  GSA  issues 
information  concerning  the  EPA  mileage 
ratings  and  miles  per  gallon  rating 
guidance  to  assist  agencies  in  the  timely 
planning  of  their  acquisitions.  Agencies 
not  intending  to  purchase  or  lease 
vehicles  or  agencies  that  satisfy  their 
total  motor  vehicle  requirements 
through  the  GSA  Interagency  Fleet 


Management  System  shall  so  inform 
GSA. 

(b)  The  submission  of  actual  vehicle 
leases  and  agency  purchases  or 
synopses  for  passenger  automobiles  and 
light  trucks  acquired  during  the  fiscal 
year  includes  vehicles  which  were 
procured  or  leased  for  use  in  any  State 
or  Commonwealth  of  the  United  States 
and  the  District  of  Columbia.  Agencies 
shall  not  include  passenger  automobiles 
and  light  trucks  which  are: 

(1)  Procured  or  leased  for  use  outside 
the  foregoing  areas; 

(2)  Designed  to  perform  combat- 
related  missions  for  the  U.S.  Armed 
Forces;  or 

(3)  Designed  for  use  in  law 
enforcement  or  emergency  rescue  work. 

(c)  Requisitions  for  passenger 
automobiles  and  light  trucks  sent  to 
GSA  for  procurement  action,  but  for 
which  a  contract  is  not  awarded  during 
the  same  fiscal  year  the  requisitions  are 
submitted,  shall  be  included  in  the 
agency's  vehicle  lease  and  purchase 
record  for  the  fiscal  year  in  which  the 
contract  is  awarded. 

(d)  When  a  vehicle  lease  contains  an 
option  to  renew  and  the  option  is 
exercised,  that  renewal  action  shall  not 
be  included  as  a  new  acquisition. 
However,  before  the  exercise  of  the 
renewal  option,  an  agency  must  submit 
its  requirements  to  GSA  in  accordance 
with  §  101-39.204  of  this  chapter  to 
determine  if  the  requirement  can  be 
satisfied  through  the  Interagency  Fleet 
Management  System. 

(e)  In  order  to  maintain  a  master 
record  of  all  leased  passenger  vehicles 
and  light  trucks  under  8,500  pounds 
(GVWR),  agencies  shall  forward  to  the 
General  Services  Administration, 
ATTN:  FBF.  Washington,  DC  20406, 
copies  of  lease  agreements  for  those 
vehicles  leased  for  a  period  of  60 
continuous  days  or  more,  or  they  may 
submit  the  following  information: 

(1)  Number  of  vehicles,  by  category; 

(2)  Year; 

>  (3)  Make; 
(4)  Model: 


(5)  Transmission  type  (if  manual, 
number  of  forward  speeds): 

(6)  Cubic  inch  displacement; 

(7)  Fuel  system  (fuel  injection  or 
carburetor  (nimiber  of  barrels)); 

(8)  Monthly  lease  cost; 

(9)  Duration  of  lease  (include  option 
to  renew)-, 

(10)  Vehicle  type  (4x2  or  4x4-^ight 
trucks  only); 

(11)  Gross  vehicle  weight  rating 
(GVWR):  Light  trucks  only;  and 

(12)  Lessor's  name  and  address. 

(f)  Submission  of  requisitions  for 
procurement  or  requests  for  authority  to 
lease  vehicles,  which  in  the  judgment  of 
GSA  will  result  in  noncompliance  with 
the  fleet  average  Kiel  economy  by  the 
end  of  the  fiscal  year,  may  result  in 
requisitions  being  held  in  abeyance 
pending  adjustment  to  the  agency's 
acquisition  plan  to  ensure  compliance 
with  fuel  economy  requirements. 

(g)  Requisitions  submitted  to  GSA  for 
vehicles  shall  conform  to  the 
requirements  of  §  101-25.501  of  this 
chapter. 

(h)  Agencies  may  request  GSA 
assistance  when  planning  their 
acquisitions  by  contacting  the  General 
Services  Administration,  ATTN;  FBF, 
Washington,  DC  20406. 

(i)  Information  concerning  vehicles 
purchased  for  agencies  by  the  GSA 
Automotive  Commodity  Center  is 
provided  internally;  therefore,  vehicles 
procured  by  GSA  are  not  required  to  be 
reported. 

10.  Newly  designated  §  101-38.106  is 
revised  to  read  as  follows: 

S  101-38.106    l-easlng  for  motor  veh4cies. 

(a)  Under  the  provisions  of  §§  101- 
38.103  and  101-38.105(d),  all 
requirements  for  leased  motor  vehicles 
that  are  needed  by  Federal  executive 
agencies  for  60  consecutive  days  or 
more,  shall  be  submitted  to  General 
Services  Administration,  ATTN:  FBF, 
Washington,  DC  20406,  for  a 
determination  of  whether  the 
requirements  can  be  satisfied  through 
tlie  Interagency  Fleet  Management 
System.  The  request  shall  be  prepared 
in  accordance  with  the  requirements  of 
§  101-39.204  of  this  chapter. 

(b)  All  charter  services  are  exempted 
from  the  provisions  of  this  section. 

Subpart  101-38.6 — Reporting  Motor 
Vehicle  Accidents 

11.  Section  101-38.601  is  revised  to 
read  as  follows: 

§  1 01-38.601    Accident  reporting  forms  and 
ttteiruse. 

JThe  Standard  forms  available  to  all 
executive  agencies  for  use  in  reporting 
motor  vehicle  accidents  are  listed 


below.  Accident  reports  pertaining  to 
agency-owned  or  -leased  vehicles  shall 
be  processed  in  accordance  with 
applicable  agency  directives.  Accident 
reports  pertaining  to  GSA  Interagency 
Fleet  Management  System  vehicles  shall 
be  processed  in  accordance  with  41  CFR 
part  101-39,  subpart  101-39.4. 

(a)  Standard  Form  91.  Motor  Vehicle 
Accident  Report,  should  be  completed 
at  the  time  and  on  the  scene  of  the 
accident,  insofar  as  possible,  regardless 
of  the  extent  of  damage  to  the  vehicle. 
A  Standard  Form  91  should  be  carried 
at  all  times  in  Government-owned  and 
-leased  motor  vehicles. 

(b)  Standard  Form  94.  Statement  of 
Witness,  should  be  carried  at  all  times 
in  Government-owned  and  -leased 
vehicles  and  should  be  completed  by 
persons  who  witness  an  accident. 
Standard  Form  94  has  been  approved  by 
the  Office  of  Management  and  Budget 
under  OMB  control  number  3090-0033. 

PART  101-39— INTERAGENCY  FLEET 
MANAGEMENT  SYSTEMS 

Sutipart  101-39.3— l»8e  and  Care  of 
GSA  Interagency  Fleet  Management 
System  Vehicles 

12.  Section  101-39.306  is  amended  by 
revising  paragraph  (g)  to  read  as  follows: 

S  101-39.306    Operator's  pactcet 

*         •         *         «         * 

(g)  Accident  reporting  kit  which 
contains: 

(1)  Standard  Form  91,  Motor  Vehicle 
Accident  Report;  and 

(2)  Standard  Form  94.  Statement  of 
Witness. 


Subpart  101-39.4 — Accidents  and 
Claims 

13.  Section  101-39.401  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 

§  101-39.401    Reporting  ofaccidents. 

***** 

(b)  In  addition,  the  vehicle  operator 
shall  obtain  and  record  information 
pertaining  to  the  accident  on  Standard 
Form  91,  Motor  Vehicle  Accident 
Report.  Only  one  copy  of  the  Standard 
Form  91  is  required.  When  completed, 
the  Standard  Form  91  shall  be  given  to 
the  vehicle  operator's  supervisor.  The 
vehicle  operator  shall  also  obtain  the 
names,  addresses,  and  telephone 
numbers  of  any  witnesses  and,  wherever 
possible,  have  witnesses  complete 
Standard  Form  94,  Statement  of 
Witness,  and  give  the  completed 
Standard  Form  94  and  other  related 
information  to  his  or  her  supervisor. 


The  vehicle  operator  shall  make  no 
statements  as  to  the  responsibility  for 
the  accident  etoept  to  his  or  her 
supervisor  or  to  a  Government 
investigating  officer. 

(c)  Whenever  a  vehicle  operator  is 
iaiured  and  cannot  comply  with  the 
above  requirements,  the  agency  to 
which  the  vehicle  is  issued  shall  report 
the  accident  to  the  State,  county,  or 
municipal  authorities  as  required  by 
law.  notify  the  GSA  IFMS  fleet  manager 
of  the  center  issuing  the  vehicle  as  soon 
as  possible  after  the  accident,  and 
complete  and  process  Standard  Form 
91.  A  complete  copy  of  the  accident 
report  shall  be  forwarded  to  the 
appropriate  GSA  office  as  outlined  in 
the  v«^cle  operator's  packet 

14.  Section  101-39.403  is  amended  by 
removing  paragraph  (b)  and 
redesignating  paragraphs  (c)  and  (d)  as 
paragraphs  (b)  and  (c),  respectively,  and 
revising  them  to  read  as  follows: 

S  101-39.403    tnvestlgation. 

(b)  The  agency  employing  the  vehicle 
operator  shall  investigate  the  accident 
within  48  hours  after  the  actual  time  of 
occurrence.  Also,  GSA  may  investigate 
any  accident  involving  an  IFMS  vehicle 
when  deemed  necessary.  Should  such 
investigation  develop  additional 
information,  the  additional  data  or  facts 
will  be  furnished  to  the  using  agency  for 
its  information. 

(c)  Two  copies  of  the  complete  report 
of  the  investigation,  including  (when 
available)  photographs,  measurements, 
doctor's  certificate  of  bodily  injuries, 
police  investigation  reports,  operator's 
statement,  agency's  investigation 
reports,  witnesses'  statements,  the 
Motor  Vehicle  Accident  Report  (SF  91). 
and  any  other  pertinent  data  shall  be 
furnished  to  the  manager  of  the  GSA 
IFMS  fleet  management  center  issuing 
the  vehicle. 

Dated:  September  28. 1993. 
Itilia  M.  Stasch. 

Acting  Administrator  of  General  Services. 
IFR  Doc  93-29992  Filed  12-13-93;  8:45  am] 
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LEGAL  SERVICES  CORPORATION 

45  CFR  Part  1602 

Procedures  for  Disclosure  of 
Information  Under  the  Freedom  of 
Information  Act 

AGENCY:  Legal  Services  Corporation. 
ACTION:  Final  rule;  delay  of  effective 
date. 
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summary:  This  final  rule  delays  the 
effective  date  of  revisions  to  45  CFR  part 
1602,  the  Legal  Services  Corporation's 
("LSC"  or  "Corporation")  regulation 
implementing  the  Freedom  of 
Information  Act  ("FOIA")  because  of 
enactment  of  Public  Law  103-121.  The 
final  rule  wrill  become  effective  on 
October  2. 1994. 

EFFECTIVE  DATE:  This  document  is 
effective  October  27, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Victor  M.  Fortune,  General  Counsel, 
202-336-8810. 

SUPPt^MENTARY  INFORMATION:  A  Hnal 
rule  amending  45  CFR  part  1602  was 
published  on  October  13, 1993,  with  an 
efl^ective  date  of  November  12, 1993,  58 
FR  52918.  Before  the  rule  became 
effective,  the  Corporation's  fiscal  year 
1994  appropriations  act  became  law 
(Pub.  L.  103-121. 107  Stat.  1184).  The 
appropriations  act  contains  a  proviso 
that  delays  the  effective  date  of  any 
regulations  adopted  by  a  non-confirmed 
LSC  Board  after  October  1, 1990  until 
after  October  1, 1994.'  Because  part 
1602  was  adopted  by  a  non-confirmed 
L§G  Board  2  after  October  1. 1990.  and 
did  not  become  effective  before  the  FY 
1994  appropriations  act  became  law, 
Part  1602  cannot  become  effective  until 
a.ter  October  1. 1994.  Therefore,  absent 
any  superceding  action  by  the 
Corporation's  confirmed  Board,  the  new 


>  The  proviso  does  not  apply  to  any  regulations 
that  had  already  become  effective  before  the 
appropriations  act  became  law. 

2  LSC  is  governed  by  a  Board  of  1 1  directors  who 
are  nominated  by  the  President  of  the  United  States 
and  confirmed  by  the  United  States  Senate.  42 
U.S.C  2996c(a).  Until  October  21, 1993,  when  the 
current  LSC  Board  was  connrmed.  the  Corporation 
was  governed  by  a  Board  consisting  of  recess 
appointees. 


effective  date  for  the  revisions  to  45  CFR 
part  1602  is  October  2, 1994. 

Dated:  December  8. 1993. 
Victor  M.  Foituno, 
General  Counsel. 

IFR  Doc.  93-30401  Filed  12-13-93;  8.45  am) 
•iLUNQ  coot  706»-ei-r 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  675 

[Docket  No.  921185-3021;  I.D.  120693A] 

Groundfish  of  tt>e  Bering  Sea  and 
Aleutian  Islands  Area 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Com.nerce. 

ACTION:  Rescission  of  a  closure. 

SUMMARY:  NMFS  is  rescinding  the 
closure  to  directed  fishing  for  pollock  by 
the  offshore  component  in  the  Bering 
Sea  subarea  (BS)  of  the  Bering  Sea  and 
Aleutian  Islands  management  area 
(BSAI).  This  action  is  necessary  to  fully 
utilize  the  allowance  of  the  total 
allowable  catch  (TAC)  of  pollock  for  the 
offshore  com[>onent  in  the  BS. 
EFFECTIVE  DATE:  12  noon,  Alaska  local 
time,  A.l.t,  December  15, 1993.  until  12 
midnight.  A.l.t.,  December  31, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker.  Resource 
Management  Specialist,  Fisheries 
Management  Division,  NMFS,  907-586- 
7228. 

SUPf>t.EMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  BSAI  exclusive 


economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  BSAI  (FMP) 
prepared  by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  675. 

The  directed  fishery  for  pollock  in  the 
BS  by  vessels  catching  pollock  for 
processing  by  the  offshore  component 
was  previously  closed  under 
§  675.20(a)(8)  on  September  22, 1993  (58 
FR  50298,  September  27, 1993). 

The  Director  of  the  Alaska  Region, 
NMFS,  has  determined  that  the 
allowance  of  the  TAC  of  pollock 
allocated  to  the  offshore  component  in 
the  BS  has  not  been  reached.  Therefore, 
NMFS  is  rescinding  that  closure  and  is 
re-opening  directed  fishing  for  pollock 
in  the  BS  for  vessels  catching  pollock 
for  processing  by  the  offshore 
component  effective  at  12  noon,  A.l.t., 
December  15, 1993,  until  12  midnight, 
A.l.t..  December  31. 1993. 

Classification 

This  action  is  taken  under  §  675.20. 

List  of  Subjects  in  50  CFR  675 

Fisheries.  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C  1801  et  seq. 

Dated:  December  9. 1993. 
David  S.  Crestin, 
Acting  Director,  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
IFR  Doc  93-30473  Filed  12-13-93;  8:45  ami 
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This  section  of  ttw  FEDERAL  REGISTER 
contains  notices  to  ttw  put)lic  o(  ttie  proposed 
issuance  of  njles  and  regutattons.  Ttte 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  partictpate  in  ttw 
rule  making  prior  to  the  adoption  of  ttie  final 
njles. 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  230 

[Regulation  DO;  Docket  No.  R-08181 

Truth  in  Savings;  Proposed 
Preemption  Determination  (Wisconsin) 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Board  is  publishing  for 
comment  a  proposed  determination  of 
the  consistency  of  Wisconsin's  Truth  in 
Savings  law  with  the  federal  Truth  in 
Savings  Act  and  Regulation  DD.  The 
Board  is  proposing  not  to  preempt  the 
state  law  because  it  believes  the  state 
requirements  are  not  inconsistent  with 
the  federal  provisions. 
DATES:  Comments  must  be  received  on 
or  before  February  8. 1994. 
AODltESSES:  Comments  should  refer  to 
Docket  No.  R-0818.  and  may  be  mailed 
to  Mr.  William  W.  Wiles.  Secretary. 
Board  of  Governors  of  the  Federal 
Reserve  System.  20th  Street  and 
Constitution  Avenue.  NW.,  Washington. 
DC  20551.  Comments  also  may  be 
delivered  to  room  B-2222  of  the  Eccles 
Building  between  8:45  a.m.  and  5:15 
p.m.  weekdays,  or  to  the  guard  station 
in  the  Eccles  Building  courtyard  on  20th 
Street.  NW.  (between  Constitution 
Avenue  and  C  Street)  any  time. 
Commen's  may  be  inspected  in  room 
MP-500  ot  the  Martin  Building  between 
9  a.m.  and  5  p.m.  weekdays,  except  as 
provided  in  12  CFR  261.8  of  the  Board's 
rules  regarding  the  availability  of 
information. 

FOR  FURTHER  INFORMATION  CONTACT:  Kurt 
Schumacher.  Staff  Attorney  (202/452- 
2412)  or  (202/452-3667).  Division  of 
Consumer  and  Community  Affairs, 
Board  of  Governors  of  the  Federal 
Reserve  System.  For  the  hearing 
impaired  only.  Telecommunications 
Device  for  the  Deaf  (TDD),  Dorothea 
Thompson  (202/452-3544),  Board  of 
Governors  of  the  Federal  Reserve 
System.  20th  k  C  Streets,  NW.. 
Washington.  DC  20551. 


SUPPLEMENTARY  INFORMATION:  (1) 
General.  The  Board  has  received  a 
request  for  a  determination  that  certain 
provisions  of  Wisconsin  law  are 
inconsistent  with  the  federal  Truth  in 
Savings  Act  and  Regulation  DD  and  are 
therefore  preempted.  Section  273  of  the 
Truth  in  Savings  Act  (TISA;  12  U.S.C. 
4312)  states  that  the  provisions  of  the 
act  do  not  supersede  any  provisions  of 
the  law  of  any  State  relating  to  the 
disclosure  of  yields  payable  or  terms  for 
accounts  to  the  extent  such  State  law 
requires  the  disclosure  of  such  yields  or 
terms  for  accounts,  except  to  the  extent 
that  those  laws  are  inconsistent  with  the 
provisions  of  this  Act,  and  then  only  to 
the  extent  of  the  inconsistency.  The  act 
also  grants  the  Board  the  authority  to  . 
determine  whether  any  inconsistencies 
exist  between  federal  and  state  law. 

Similarly,  appendix  C  to  Regulation 
DD  (12  CFR  part  230)  provides  that  state 
requirements  are  inconsistent  with,  and 
therefore  preempted  by,  the  federal 
provisions  if  the  state  law  requires  a 
depository  institution  to  make 
disclosures  or  take  actions  that 
contradict  the  requirements  of  the 
federal  law.  The  appendix  specifies  that 
a  state  law  is  also  inconsistent  if  it 
requires  the  use  of  the  same  term  to 
represent  a  different  amount  or  a 
different  meaning  than  the  federal  law. 
requires  the  use  of  a  term  different  from 
that  required  in  the  federal  law  to 
describe  the  same  item,  or  permits  a 
method  of  calculating  interest  on  an 
account  different  from  that  required  in 
the  federal  law. 

The  procedure  for  requesting  a 
determination  and  the  general 
procedures  followed  in  making  a 
determination  are  also  contained  in 
appendix  C  to  12  CFR  part  230. 
Preemption  determinations  are 
generally  limited  to  those  provisions  of 
state  law  identified  in  the  request  for  a 
determination.  At  the  Board's 
discretion,  however,  other  state 
provisions  that  may  be  affected  by  the 
federal  law  may  also  be  addressed. 

(2)  Discussion  of  specific  request  and 
proposed  determination.  The  Board  has 
been  asked  to  determine  whether 
specific  provisions  of  Wisconsin 
Statutes  section  224.08  regarding 
disclosures  for  deposit  accounts  at 
banks  are  inconsistent  with  the  TISA 
and  Regulation  DD  and  are  therefore 
preempted.  The  TISA  and  Regulation 
DD  require  depository  institutions  to 


give  consumers  disclosures  before 
opening  a  deposit  account,  and  upon  a 
request  made  by  a  consumer.  Provisions 
of  the  TISA  also  set  out  requirements  for 
the  payment  of  interest  on  accounts, 
provide  rules  for  account 
advertisements  and  change  in  terms 
notices,  and  mandate  certain 
information  to  be  provided  on  periodic 
statements  for  accounts  that  receive 
such  statements.  In  addition,  the  TISA 
and  Regulation  DD  establish  the  concept 
of  an  "annual  percentage  yield"  to  aid 
consumers  in  making  accurate 
comparisons  between  the  rates  paid  on 
different  accounts. 

Section  224.08  of  the  Wisconsin 
Statutes  requires  disclosure  statements 
to  be  given  for  each  account  offered  by 
a  bank,  setting  forth  the  following 
information:  a  description  of  the 
account,  the  conditions,  if  any,  on 
which  the  account  is  offered,  the  terms 
of  interest  offered  for  the  account,  and 
all  fees  charged  for  the  account.  The 
disclosure  statement  under  state  law 
may  include  a  separate  interest  rate 
table  or  fee  schedule,  or  both.  Banks 
must  provide  this  information  at  the 
time  of  the  depositor's  initial  deposit 
into  the  account,  upon  any  change  in 
any  of  the  information  applicable  to  a 
depositor's  account  (other  than  a  change 
in  the  interest  rate  of  a  variable  interest 
rate  account  if  the  variability  of  the 
interest  rate  was  disclosed  at  the  time  of 
the  initial  deposit),  and  upon  request. 
Finally,  the  state  law  requires  that  the 
disclosure  statement  for  an  account  be 
accompanied  by  a  brief  description  of 
all  other  accounts  offered  by  the  bank 
and  a  statement  that  more  detailed 
information  is  available  on  request. 

Coverage  of  Institutions 

The  requesting  party  submits  that 
state  law  is  inconsistent  with  Truth  in     ' 
Savings  and  Regulation  DD  because  the 
state  law  covers  only  state-chartered 
banks,  and  not  other  depository 
institutions  such  as  savings  associations 
and  national  banks.  The  federal  law 
covers  all  depository  institutions, 
whether  state-chartered  or  not  (and 
includes  deposit  brokers  that  offer 
deposit  accounts  for  the  purpose  of  the 
advertising  rules).  The  Board  believes 
that  state  Law  disclosures  are  not 
inconsistent  with  federal  provisions, 
and  therefore  are  not  preempted,  simply 
because  coverage  under  the  state 
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provisions  is  more  limited  than  under 
the  federal  law. 

Content  and  Format  of  Disclosures 

The  requesting  party  asks  the  Board 
for  a  determination  that  the  content  of 
the  state  law  disclosures  is  inconsistent 
with  the  federal  law.  The  state  law 
permits  disclosures  to  be  more  general 
than  the  federal  law  allows — for 
example,  by  mandating  only  a  statement 
of  the  "terms  of  interest  offered  for  the 
account,"  and  not  requiring  an  "annual 
percentage  yield"  to  be  given,  using  that 
temtL  However,  the  Board  believes  that 
state  law  does  not  pmhibit  institutions 
from  being  man  specific  in  fulfilling 
their  state  disclosure  requirements. 
Therefore,  institutions  can  comply  with 
the  state  provisions  while  still 
complying  writh  (he  more  detailed 
federal  requirements. 

Similarly,  the  requesting  party 
suggests  that  preemption  of  the  state  law 
is  warranted  based  on  the  format  of  the 
required  state  disclosures.  Wisconsin 
law  requires  that  each  account 
disclosure  include  a  "brief  description" 
of  all  other  accounts  offered  by  the 
banjb.  along  with  a  statement  that  more 
detailed  information  is  available  upon 
request.  The  federal  law  contains  no 
similar  requirement.  The  Board  believes 
that  banks  are  able  to  comply  with  this 
provision  of  the  WisoHisin  law  without 
contradicting  the  requirements  of  the 
federal  law,  and  therefore  that 
preemption  is  not  warranted  based  on 
the  state  requirement. 

Qiange  in  Terms  Notice 

The  requesting  party  believes  that  the 
change  in  terms  provision  of  the 
Wisconsin  law  is  inconsistent  with  the 
federal  law  and  should  be  preempted  for 
three  reascBis.  First,  the  state  law 
requires  rediscloeure  of  all  state  law 
disclosures  (presumably  including  the 
"brief  statement"  of  all  other  accounts 
offered  by  the  institution).  In  contrast. 
Regulation  DD  requires  notice  to 
consumer  account-holders  only  of  the 
specific  provision  that  is  being  changed, 
siecond.  state  law  requires  a  change  in 
terms  notice  to  be  sent  upon  "any" 
change  to  a  depositor's  account  that  was 
initially  required  to  be  disclosed  (except 
a  change  in  the  interest  rate  iot  a 
variable  rate  account).  The  fiederal  law 
requires  a  change  in  terms  notice  only 
where  the  change  reduces  the  annual 
percentage  yield  or  adversely  affects  the 
consumer  [see  section  230.5(a))-  Third, 
state  law  redisclosure  is  required 
"upon"  any  change  in  the  account  The 
Truth  in  Savings  act  and  Regulation  DD 
generally  require  a  change  in  terms 
notice  at  least  30  days  prior  to  the 
effective  date  of  the  change. 


As  stated  above,  the  Board  believes  a 
state  law  is  not  inconsistent  simply 
because  it  requires  more  information 
than  federal  law  requires,  or  because  the 
state  law  requires  disclosures  in  cases 
where  the  federal  law  requires  none.  A 
bank  can  comply  with  the  advance 
change  in  terms  required  under  federal 
law  by  providing  the  more  detailed 
informaticm  in  the  instances  required  by 
the  state  law.  While  Regulation  YSD 
allows  new  account  disclosures  to  be 
sent  in  substitution  for  a  notice 
containing  only  the  changed  terms  of  an 
account,  in  order  to  comply  with  the 
federal  law  these  disclosures  must 
specifically  bring  the  changed  terms  to 
the  consumer's  attention  (for  example, 
by  highlighting  them  in  some  way).  The 
state  and  federal  laws  have  different 
requirements  in  this  regard,  but  the 
Board  does  not  believe  they  are 
inconsistent. 

Finally,  the  Board  believes  the  state 
law  requirement  that  a  bank  redisclose 
all  applicable  information  "upon"  any 
change  in  a  term  that  was  initially 
disclosed  is  not  inconsistent  with  the 
federal  provision  requiring  at  least  30 
days  advance  notice  of  the  effective  date 
of  the  change.  The  office  of  the 
Wisconsin  Commissioner  of  Banking, 
the  state  enforcement  agency  for  state- 
chartered  banks  in  Wisconsin,  has 
indicated  to  Board  staff  that  institutions 
providing  the  redisclosiues  required 
under  state  law  at  least  30  days  in 
advance  of  the  efEective  date  of  the 
change,  as  the  federal  provisions 
require,  would  comply  with  the  state 
law.i  Therefore,  as  Wisconsin  banks  are 
able  to  comply  with  both  the  federal  and 
state  laws  the  Board  proposes  to 
determine  that  this  provision  is  not 
preempted  by  the  federal  law. 

(3)  Comment  requested.  The  Board 
requests  comment  on  its  proposal  to 
deny  a  determination  that  provisions  of 
the  Wisconsin  law  found  in  Wisconsin 
Statutes  section  224.08  are  inconsistent 
with  the  federal  Truth  in  Savings  law, 
and  it  therefore  i»oposes  to  determine 
that  the  state  provisions  are  not 
preempted  by  the  federal  law.  Comment 
lettera  should  refer  to  Docket  No.  R- 
0818.  After  the  close  of  the  comment 
period  and  analysis  of  the  comments 
received,  notice  of  final  action  on  the 
proposal  will  be  published  in  the 
Federal  Register. 


Regulatory  Flexibility  Ad  Analysis  and 
Paperwork  Reduction  Act. 

The  Board  believes  that  the  proposed 
rule  would  not  have  a  significant 
adverse  Impact  on  institutions'  costs, 
including  those  of  small  institutions. 

Lbt  of  Subiects  in  12  CFR  Pari  230 

Advertising.  Banks,  Banking, 
Consumer  protection.  Deposit  accounts. 
Interest,  Interest  rates.  Federal  Reserve 
System.  Truth  in  Savings. 

By  order  of  the  Board  of  Govemon  of  the 
•Federal  Reserve  System.  December  3. 1993. 
William  W.  Wiles, 
Secretary  of  the  Board. 
IFR  Doc  93-30064  Filed  12-13-93,  8:45  ami 
BNJJNQ  oooe  «»»«i.f 
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1  Even  If  tut*  kw  nqoirad  thai  re-discIosnres  be 
lent  leM  than  30  days  in  Mhram:*  of  the  effectiTe 
date  of  any  change,  this  provision  would  not  violate 
federal  law  because  a  bank  couid  send  a  notice  at 
each  of  the  applicable  times,  therefore  complying 
with  both  federal  and  state  provisions  wilhoot 
contradtcUng  the  requirenimts  at  the  other. 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administratkm 

DEPARTMENT  OF  THE  INTERIOR 

OlAca  of  Territorial  and  Inlemational 
Affairs 

15  CFR  Part  303 

[DodWt  No.  931 090-32901 
RIN0e25-AA06 

Proposed  Limit  on  Duty-Free  Insular 
Watches  in  Calendar  Year  1094 

AQEMOES:  Import  Administration, 
International  Trade  Administration, 
Commerce:  Office  of  Territorial  and 
International  Af&irs,  Interior. 
ACTION:  Proposed  rule  and  request  for 
comments. 

SUMMARY:  This  action  invites  public 
comment  on  proposals  to  amend 
regulations  whioi  govern  duty- 
exemption  allocations  and  duty-refund 
entitlements  for  watch  producers  in  the 
United  States'  insular  possessions  (the 
Virgin  Islands,  Guam  and  American 
Samoa)  and  the  Northern  Mariana 
Islands.  The  proposed  amendments 
would  establish  the  total  quantity  and 
respective  territorial  shares  of  insular 
watches  and  watch  movements  which 
would  be  allowed  to  enter  the  United 
States  free  of  duty  during  calendar  year 
1994  and  adjust  the  wages  considered 
creditable  towards  the  production 
incentive  certificate  (PIC). 
DATES:  Comments  must  be  received  on 
or  before  January  13, 1994. 
ADDRESSES:  Address  written  comments 
to  Faye  Robinson,  Program  Manager, 
Statutory  Import  Programs  Staff,  room 
4211,  U.S.  Department  of  Commerce, 
Washington,  DC  20230. 


FOR  FURTHER  INFORMATION  CONTACT:  Faye 
Robinson,  (202)  482-1660.  same  address 
as  above. 

SUPPI^IENTARY  fflFORMATION:  The 
insular  possessions  watch  industry 
provision  in  section  110  of  Public  Law 
No.  97-446  (96  Stat.  2331)  (1983)  (19 
U.S.C  1202.  note)  requires  the  Secretary 
of  Commerce  and  the  Secretary  of  the 
Interior,  acting  jointly,  to  establish  a 
limit  on  the  quantity  of  watches  and 
watch  movements  which  may  be 
entered  free  of  duty  during  each 
calendar  year.  The  law  also  requires  the 
Secretaries  to  establish  the  shares  of  this 
limited  quantity  which  may  be  entered 
ht)m  the  Virgin  Islands.  Guam, 
American  Samoa  and  the  Northern 
Mariana  Islands.  Regulations  on  the 
establishment  of  these  quantities  and 
shares  are  contained  in  §§  303.3  and 
303.4  of  title  15,  Code  of  Federal 
Regulations  (15  CFR  303.3  and  303.4). 
Se^ion  303.6(h)  gives  the  Secretaries 
authority  to  proi>ose  changes  in 
§303.14. 

The  Departments  propose  to  establish 
for  calendar  year  1994  a  total  quantity 
and  respective  territorial  shares  as 
shown  in  the  following  table: 


Virgin  Islands  ~ 

Guam 

American  Samoa  

Noithera  Mariana  klands 


total 


3.600,000 
500.000 
500.000 
500.000 

S.100.000 


Compared  with  the  total  quantity 
established  for  1993  (58  FR  21347;  April 
21. 1993).  this  amount  would  be  a 
decrease  of  480,000  units.  The  proposed 
Virgin  Islands  territorial  share  would  be 
reduced  by  480.000  units.  The  proposed 
shares  for  Guam,  American  Samoa  and 
the  Northern  Mariana  Islands  would  not 
change. 

Following  are  our  reasons  for 
proposing  these  amounts: 

1.  There  are  no  producers  in 
American  Samoa  and  the  Northern 
Mariana  Islands.  This  proposal  would 
leave  these  territories'  shares  at  the 
minimum  required  by  the  statute. 

2.  Although  there  is  now  one 
producer  in  Guam,  the  amount  we 
propose  for  the  Virgin  Islands  and  Guam 
is  more  than  sufficient  for  the 
anticipated  needs  of  the  existing 
producers.  The  unallocated  portions  of 
the  shares  for  the  Virgin  Islands  and 
Guam  %vill  be  available  for  possible 
allocation  to  new  firms. 

The  proposed  rule  also  would  modify 
Sec  303.14(a)(l)(i)  to  increase  the  dollar 
amount  of  wages  per  person  that  the 
D^[>artments  can  consider  in  calculating 
the  producers'  allocations  and  PICs.  The 
current  limit  of  $32,000  was  established 
five  years  ago.  We  propose  to  raise  the 


limit  to  $35,000  in  order  to  help 
producers  attract  and  retain  the 
managerial  talent  necessary  to  operate 
efficient  watch  assembly  plants. 

This  proposed  rule  does  not  contain 
policies  with  Federalism  implications 
sufficient  to  warrant  preparation  of  a 
Federalism  assessment  under  Executive 
Order  12612. 

Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act,  5  U.S.C  601  et  seq.,  the 
General  Counsel  of  the  Department  of 
Commerce  has  certified  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Fewer  than  ten  entities  are 
directly  affected  by  this  action.  The 
commercial  benefits  of  the  program 
governed  by  these  regulations,  for 
entities  both  directly  and  indirectly 
affected,  are  less  than  $10  million  per 
year. 

Paperwork  Reduction  Act 

This  rulemaking  involves  information 
collection  activities  subject  to  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C  3501  et  seq.  which  are  currently 
approved  the  OfTice  of  Management  and 
Budget  under  control  numbers  0625- 
0040  and  0625-0134.  The  proposed 
amendments  will  not  increase  the 
information  burden  on  the  public. 

List  of  Subjects  in  15  CFR  Part  303 

Administrative  practice  and 
procedure.  American  Samoa,  Customs 
duties  and  inspection,  Guam,  Imports. 
Marketing  quotas,  Northern  Mariana 
Islands.  Reporting  and  recordkeeping 
requirements.  Virgin  Islands,  Watches 
and  jewelry. 

For  reasons  set  forth  above,  we 
propose  to  amend  Part  303  as  follows: 

PART  303-(AMENDED] 

1.  The  authority  citation  for  part  303 
continues  to  read  as  follows: 

Authority:  Pub.  L  97-446.  96  SUt.  2329. 
2331  (19  U.SC  1202,  note);  Pub.  L  94-241. 
90  Stat.  263  (48  U.S.C  1681.  note). 

§303.14   [Amended] 

2.  Section  303.14(a)(l)(i)  is  amended 
by  removing  "$32,000"  and  adding 
"$35,000"  in  its  place. 

3.  Section  303.14(d)(1)  is  amended  by 
removing  "Guam,"  before  American 
Samoa. 

4.  Section  30J.14(d)(2)  is  amended  by 
adding  "and  Guam"  after  Virgin  Islands 
and  removing  "share"  and  adding 
"shares"  in  its  place. 


5.  Section  303.14(e)  is  amended  by 
removing  "4,080,000"  and  adding 
"3,600,000"  in  its  place. 
BariMra  Stafford, 

Acting  Assistant  Secretary  for  Import 
Administration. 

Leslie  M.  Tiuver, 

Assistant  Secretary  for  Territorial  and 
international  Affairs. 

(FR  Doc.  93-30485  Filed  12-13-93;  8.45  am| 
KUMO  COOC  »ie-OS-M:  4310-«3-M 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

Z7CFRPart4 


[Notice  Na  78S;  Re:  93F020T] 

RIN  1512-AB22 

Multistate  Appellations  of  Origin  for 
Contiguous  States 

AGENCY:  Bureau  of  Alcohol,  Tobacco 

and  Firearms  (ATFj,  Department  of  the 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Bureau  of  Alcohol, 
Tobacco  and  Firearms  (ATF)  is 
proposing  to  amend  its  regulations  to 
liberalize  the  requirements  for  using  a 
multistate  apf>eliation  of  origin  on  a 
wine  label.  The  current  regulations 
provide  that  a  wine  may  bear  a 
multistate  appellation  of  origin  only 
where  the  wine  is  in  conformance  with 
the  laws  and  regulations  governing  the 
composition,  method  of  manufacture, 
and  designation  of  wines  in  all  the 
States  listed  in  the  appellation.  The 
proposed  amendment  would  provide  an 
exception  where  State  laws  and 
regulations  do  not  authorize  the  use  of 
a  multistate  appellation  of  origin  which 
includes  that  State  for  wines  sold  within 
its  boundaries. 

DATES:  Written  comments  must  be  . 
received  on  or  before  January  13. 1994. 
ADDRESSES:  Send  written  comments  to: 
Chief.  Wine  and  Beer  Branch.  Bureau  of 
Alcohol.  Tobacco  and  Firearms,  P.O. 
Box  50221.  Washington.  DC  20091- 
0221,  Attn:  Notice  No.  785.  Comments 
not  exceeding  three  pages  may  be 
submitted  by  facsimile  transmission  to 
(202) 927-8602. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  W.  Brokaw,  Wine  and  Beer 
Branch,  Bureau  of  Alcohol,  Tobacco  and 
Firearms.  650  Massachusetts  Avenue. 
NW..  Washington,  DC  20226,  (202)  927- 
8230. 
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SUPPLBHaiTARY  INFORMATION: 
Backgraoad 

The  regulations  at  27  CFR 
4.25a(a)(l)(iii)  define  an  American 
appellation  of  CMigin  to  include  two  or 
no  more  than  three  States,  which  are  all 
contiguous.  Section  4. 2 5a(d)  provides 
that  an  appellation  of  origin  comprising 
two  or  no  more  than  three  States  which 
are  all  contiguous  may  be  used,  if:  (1) 
All  of  the  grapes  were  grown  in  the 
States  indicated,  and  the  percentage  of 
the  wine  derived  from  grapes  grown  in 
each  State  is  shown  on  the  label,  with 
a  tolerance  of  plus  or  minus  2  percent; 
(2)  it  has  been  fully  finished  (except  for 
cellar  treatment  pursuant  to  §  4.22(c). 
and  blending  which  does  not  result  in 
an  alteration  of  class  or  typ)e  under 
S  4.22(b))  in  one  of  the  labeled 
appellation  States;  (3)  it  conforms  to  the 
laws  and  regiilations  governing  the 
composition,  method  of  manufacture, 
and  designation  of  wines  in  all  the 
States  listed  in  the  appellation. 

ATF  Ruling  91-1  (ATF  Quarterly 
Bulletin  91-2.  3).  held  that  "the 
requirement  in  27  CTR  4.25a(a)(l)(iii) 
that  a  multistate  appellation  of  origin 
coijsist  of  two  or  no  more  than  three 
States  which  are  all  contiguous  is 
satisfied  where  the  appellation  consists 
of  two  States  which  actually  touch  at  a 
point  along  their  common  border,  or 
three  States  which  are  connected 
throughout  in  an  unbroken  sequence." 
ATF  Ruling  91-1  also  cited  27  CFK 
4.25a(d)  and  stated  that,  "The 
regulations  clearly  specify  that  a 
multistate  appellation  of  origin  can  only 
be  \ised  if  the  wine  conforms  to  the  laws 
and  regulations  governing  the 
composition,  method  of  manufacture, 
and  designation  of  wines  in  all  of  the 
States  listed  in  the  appellatiMi.  ATF  is 
aware  that  different  States  may  have 
different  requirements  governing  the 
composition,  n^ethod  of  manufacture, 
and  designation  of  wines  which  are 
produced  in  that  State.  The  Bureau 
wishes  to  clarify  that  a  multistate 
appellation  of  origin  cannot  be  used  if 
conflicting  State  requirements  preclude 
conformance  with  the  laws  and 
regulations  of  all  the  States  listed  in  the 
appellation  of  origin." 

Petition 

ATF  has  been  petitioned  by  Stimson 
Lane  Ltd..  a  company  with  wineries 
located  in  Washington  and  California,  to 
amend  27  CFR  4.25a(d)(3)  to  make  it 
more  practical  to  use  a  multistate 
appellation  of  origin.  Pursuant  to  ATF 
Rul.  91-1,  Stimson  Lane  wishes  to 
produce  a  wine  made  from  grapes 
grown  in  the  multistate  appellation  of 
California,  Washington,  and  Oregon. 


However.  Title  17  of  the  California  Code 
of  Regulations.  §  17015,  provides  that, 
with  exceptions  not  relevant  here,  the 
appellation  of  origin  "California"  may 
only  be  used  to  designate  wine  which 
derives  100  percent  of  its  volume  &x>m 
grapes  grown  in  California. 

"nie  California  Department  of  Health 
Services  has  informed  ATF  that 
pursuant  to  this  regulation,  any  wine 
bearing  a  multistate  appellaticm 
comprising  California,  Washington,  and 
Oregon  does  not  conform  to  California's 
laws  and  regulations  governing  the 
designation  of  wines.  This 
interpretation  of  California  regulations 
effectively  forecloses  the  possibility  of 
using  a  multistate  appellation  which 
includes  California,  even  if  the  wine 
will  not  be  marketwl  in  California. 
Conseouently,  the  petitioner  has 
requested  an  amendment  of  §  4.25a(d)  in 
order  to  make  it  more  practical  to  use 
a  mphistate  appellation  of  origin.  The 
petitioner  argues  that  the  current 
regulatory  requirement  that  a  wine 
comply  with  the  laws  and  regulations  of 
each  State  governing  the  composition, 
method  of  manufacture,  and  designation 
of  wines  makes  it  practically  impossible 
to  produce  a  wine  which  qualifies  for  a 
multistate  appellation  of  origin.  The 
petitioner  points  to  the  relatively  small 
number  of  wineries  which  use 
multistate  appellations  as  evidence  of 
the  difficulties  encountered  in 
attempting  to  conform  with  the 
inconsistent  and  sometimes  conflicting 
requirements  of  two  or  three  Slates. 

Thus.  Stimson  Lane  propxjses 
amending  §  4.25a(d)  to  eliminate 
entirely  the  requirement  that  the  wine 
xonform  to  the  laws  and  regulations  of 
the  named  States  regarding  the 
composition,  method  of  manufacture, 
and  designation  of  wines.  Instead,  they 
would  replace  this  requirement  with  a 
provision  that  a  multistate  appellation 
of  origin  could  only  be  used  where  the 
wine  would  not  qualify  for  a  State 
appellation  of  origin,  i.e.,  less  than  75 
percent  of  the  wine  is  derived  from 
grapes  grown  in  any  one  of  the  States 
indicated.  The  purpose  of  this  suggested 
amendment  was  to  "recognize  a  State's 
legitimate  interest  in  regulating  the 
composition,  method  of  manufacture, 
and  designation  of  wines  that  qualify  for 
its  own  appellations  of  origin.  By  the 
same  token,  this  amendment  would 
eliminate  the  obstacles  that  such  State 
regulations  could  pose  when, 
notwithstanding  the  fact  that  a  given 
wine  would  not  qualify  for  a  State 
appellation  of  origin,  the  wine  would 
otherwise  still  have  to  comply  with  the 
sometimes  inconsistent  laws  and 
regulations  of  each  one  of  the  States 
listed  in  the  appellation." 


The  petitioner  suggests  that  the 
purpose  and  effect  of  this  amendment 
would  be  similar  to  that  of  the 
amendment  adopted  for  multistate 
viticultural  areas  in  T.D.  ATF-222  (51 
FR  377^(1986)).  Prior  to  1986,  former 
27  CFR  S  4.25a(e)(3)(v)  required  that  a 
wine  labeled  with  a  viticultural  area 
appellation  conform  to  the  applicable 
laws  and  regulations  of  the  States  in 
which  the  viticultural  area  was  located. 
The  preamble  to  T.D.  ATF-222 
explained  that  this  requirement  was 
repealed  because  it  resulted  in  a 
hardship  where  the  States  in  a 
-  multistate  viticultural  area  had 
conflicting  requirements,  and  it  proved 
an  unnecessary  and  difficult 
enforcement  burden  to  the  Federal 
Government  due  to  the  multitude  of 
State  and  local  laws  and  regulations.  It 
was  stated  that  "ATF  does  not  believe 
that  Federal  regulation  should  impose 
the  state  laws  or  regulations  of  one  state 
upon  the  transactions  occurring  in  other 
states.  State  laws  and  regulations  of  the 
state  in  which  the  wine  was  fermented 
or  finished  will,  of  course,  continue  to 
apply  to  the  producing  winery.  These 
state  laws  and  regulations  are  enforced 
by  the  state  involved." 

The  petitioner  argues  that  the 
rationale  behind  T.D.  ATF-222  would 
apply  to  the  elimination  of  the  similar 
requirement  for  multistate  appellations 
of  origin.  However,  ATF  believes  that 
there  is  a  distinction  between 
viticultural  areas,  the  boundaries  of 
which  are  delineated  by  the  Federal 
government,  and  multistate  appellations 
of  origin.  The  issue  is  whether 
consumers  tend  to  believe  that  wine 
labeled  with  a  multistate  appellation  of 
origin  must  be  in  compliance  with  the 
laws  and  regulations  of  all  of  the  States 
included  in  the  appellation,  or  whether 
it  need  only  be  in  compliance  with  the 
laws  and  regulations  of  the  State  in 
which  the  producing  winery  is  located. 

Under  the  terms  oT  the  petitioner's 
proposal,  the  wine  would  only  have  to 
be  in  compliance  with  the  laws  and 
regulations  of  the  State  in  which  the 
producing  winery  is  localed-Thus.  the 
petitioner's  amendment  would  allow  a 
winery  to  use  a  manufacturing  process 
which  would  be  unlawful  in  one  of  the 
named  appellation  States,  as  long  as  the 
process  was  authorized  in  the  producing 
State.  ATF  does  not  believe  that  sudi  a 
far-reaching  amendment  of  the 
regulations  is  necessary  in  order  to 
allow  wineries  to  make  greater  use  of 
multistate  appellations  of  origin. 
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ATFa  Alternative  Proposal 

Instead  of  proposing  the  adoption  of 
th^  petitioner's  wording,  ATF  is 
proposing  to  retain  the  requirement  t^iet 


the  wine  must  conform  to  the  laws  and 
regulations  governing  the  composition, 
method  of  manufacture,  and  designation 
of  wines  in  all  the  States  listed  in  the 
appellation,  but  to  create  an  exception 
where  State  laws  and  regulations  do  not 
authorize  the  use  of  a  multistate 
appellation  of  origin  which  includes 
that  State. 

ATF  believes  that  the  proposed 
wording  will  protect  the  consumer,  to 
the  extent  that  the  substantive  State 
requirements  would  be  preserved,  while 
at  the  same  time,  accomplishing  the 
intended  policy  behind  allowing  the  use 
of  multistate  appellations  of  origin  in 
the  first  place.  'Thus,  for  example,  under 
the  proposed  amendihent.  a  wine 
labeled  with  the  multistate  appellation 
California,  Washington,  and  Oregon, 
made  fix>m  grapes  grown  in  all  three 
States  and  fermented,  finished,  and 
bottled  within  the  State  of  Washington, 
would  not  be  subject  to  the  California 
laws  and  regulations  that  do  not 
authorize  the  use  of  a  multistate 
appellation  of  origin  which  includes 
DiUfomia.  However,  such  a  wine  would 
still  have  to  comply  with  other 
substantive  California  and  Oregon 
requirements  regarding  the  composition, 
method  of  manufacture,  and  designation 
of  the  wine.  Of  course,  the  proposed 
regulation  would  in  no  way  affect 
Califoniia's  authority  to  enforce  its  own 
labeling  requirements  within  the  area  of 
its  jurisdiction.  However,  the  proposed 
amendment  would  allow  the  wine  to  be 
marketed  outside  of  California, 
notwithstanding  California's  failure  to 
authorize  the  use  of  a  multistate 
appellation  of  origin  which  includes  the 
State  of  California. 

Public  Participation— Written 
Comments 

ATF  requests  comments  from  all 
interested  persons.  Although  ATF  is  not 
proposing  the  adoption  of  the 
petitioner's  language  in  this  document. 
ATF  wishes  to  solicit  comments  on  both 
the  proposed  amendment  as  well  as  the 
petitioner's  proposed  language.  ATF 
would  welcome  comments  firom 
wineries  who  have  used  or  attempted  to 
use  a  multistate  appellation  regaiding 
the  practical  effectiveness  of  the 
proposed  and  current  regulations.  ATF 
would  also  like  to  solicit  comments 
from  consumers  and  industry  members 
as  to  whether  consumers  tend  to  believe 
that  a  «vine  labeled  with  a  multistate 
appellation  of  origin  is  in  compliance 
with  the  laws  and  regulations  of  all  the 
States  included  in  the  appellation. 
Finally,  ATF  would  like  to  solicit 
comments  from  States  such  as  California 
as  to  whether  th'ey  believe  it  is 
important  to  retain  the  current 


requirement  that  wines  labeled  with  a 
multistate  appellation  of  origin  conform 
to  the  laws  and  regulations  of  all  the 
component  States  regarding  the 
composition,  designation,  and  method 
of  manufacture  of  the  wine,  and  as  to 
whether  current  State  laws  would  allow 
the  use  of  multistate  appellations  of 
origin. 

Comments  received  on  or  before  the 
closing  date  will  be  carefully 
considered.  Comments  received  after 
that  date  will  be  given  the  same 
consideration  if  it  is  practical  to  do  so. 
However,  assurance  of  consideration 
can  only  be  given  to  comments  received 
on  or  before  the  closing  date. 

ATF  will  not  recognize  any  submitted 
material  as  confidential  and  comments 
may  be  disclosed  to  the  public.  Any 
material  which  the  commenter 
considers  to  be  confidential  or 
inappropriate  for  disclosure  to  the 
public  should  not  be  included  in  the 
comments.  The  name  of  the  person 
submitting  a  comment  is  not  exempt 
from  disclosiu«. 

Comments  may  be  submitted  by 
facsimile  transmission  to  (202)  927- 
8602.  provided  the  comments:  (1)  Are 
legible;  (2)  are  8V2"  x  11"  in  size.  (3) 
contain  a  written  signature,  and  (4)  are 
three  pages  or  less  in  length.  This 
limitation  is  necessary  to  assure 
reasonable  access  to  the  equipment. 
Comments  sent  by  FAX  in  excess  of 
three  pages  will  not  be  accepted. 
Receipt  of  FAX  transmittals  will  not  be 
acknowledged.  Facsimile  transmitted 
comments  will  be  treated  as  originals. 

Any  person  who  desires  an 
opportunity  to  comment  orally  at  a 
public  hearing  on  the  proposed 
regulation  should  submit  his  or  her 
request,  in  writing,  to  the  Director 
within  the  30-day  comment  period.  The 
Director,  however,  reserves  the  right  to 
determine,  in  light  of  all  circumstances, 
whether  a  public  hearing  will  be  held. 

Regulatory  Flexibility  Act 

It  is  hereby  certified  that  this 
document  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Any  benefit 
derived  by  a  small  proprietor  from  the 
new  options  provided  in  this  rule  will 
be  the  result  of  the  proprietor's  own 
promotional  efforts  and  consumer 
acceptance  of  the  specific  product.  No 
new  reporting,  recordkeeping  or  other 
administrative  requirements  are 
imposed  by  this  rule.  Accordingly,  a 
regulatory  fiexibility  analysis  is  not 
required. 

Executive  Order  12866 

It  has  been  determined  that  this 
proposed  regulation  is  not  a  significant 


regulatory  action  as  defined  by 
Executive  Order  12866.  Accordingly, 
this  proposal  it  not  subject  to  the 
analysis  required  by  this  executive 
order. 

Paperwork  Redaction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1980.  Pub.  L  96-511, 
44  U.S.C  chapter  35.  and  its 
implementing  regulations.  5  CFR  part 
1320,  do  not  apply  to  this  notice 
because  no  requirement  to  collect 
information  is  proposed. 

Disclosure 

Copies  of  this  notice  and  any  written 
comments  will  be  available  for  public 
inspection  during  normal  business 
hours  at:  ATF  Public  Reading  Room, 
room  6480. 650  Massachusetts  Avenue. 
Washington.  DC  20226. 

Drafting  Information 

The  principal  author  of  this  document 
is  David  W.  Brokaw.  Wine  and  Beer 
Branch,  Bureau  of  Alcohol,  Tobacco. 

and  Firearms. 

List  of  Subjects  in  27  CFR  Part  4 

Advertising,  Consumer  protection. 
Customs  duties  and  inspection.  Imports. 
Labeling,  Packaging  and  containers. 
Wine. 

Authority  and  Issuance 

27  CFR  Part  4— Labeling  and 
Advertising  of  Wine,  is  amended  as 
follows: 

PART  4-4JkBEUNQ  AND 
ADVERTISINQ  OF  WINE 

Paragraph  1.  The  authority  citation  for 
part  4  continues  to  read  as  follows: 

Authority:  27  U.S.C  205.  unless  otherwise 
noted. 

Par.  2.  Section  4.25a(d)(3)  is  revised 
to  read  as  follows: 

|4.2Sa    Appettattons  of  origin. 


(3)  It  conforms  to  the  laws  and 
regulations  governing  the  composition, 
method  of  manufacture,  and  designation 
of  wines  in  all  the  States  listed  in  the 
appellation,  except  to  the  extent  that 
such  State  laws  and  regulations  do  not 
authorize  ^he  use  of  a  multistate 
appellation  of  origin  which  includes 
that  State  for  wines  sold  within  its 
boundaries. 
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Signed:  Octotwr  20. 1993. 
DaMLBlKk. 
Acting  Director. 

Approved:  December  1 ,  1993. 
RoaaU  K.  Noble. 
Assistant  Secretary  (Enforcement). 
IFR  Doc  93-30411  Filed  12-13-93;  8:45  am] 
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DEPARTMENT  Of  TRAMSPORTATIOH 

CoastGuard 

33  CFR  Part  157 
[CQO  91-045] 
RtN  2115-AE01 

Strucftiral  and  Operational  Measures 
To  Reduce  OH  Spms  From  Existing 
Tank  Vessels  Without  Dout>ie  Hulls; 
Correction 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Correction  to  notice  of  proposed 

rulemaldng. 

SUMMARY:  This  document  contains  six 
tecbmcal  corrections  to  the  notice  of 
propcKed  rulemaking  (NPRM)  (CGD  91- 
045)  which  was  published  Friday, 
October  22. 1993.  (58  FR  54870).  The 
NPRM  proposes  that  owners  or 
operators  of  certain  tank  vessels  over 
5.000  gross  tons  comply  with  structural 
and  operational  measures  to  reduce  the 
risk  of  oil  spills. 

FOR  FURTHER  INFORMATION  CONTACT: 
Randall  N..  Crenwelge.  Project  Manager. 
Oil  Pollution  Act  (OPA  90)  Staff.  (202) 
267-6220. 

SUPPLEMENTARY  MFORMATION: 
Background 

Section  4115  of  the  Oil  Pollution  Act 
of  1990  (OPA  90)  (Pub.  L.  101-380) 

requires  the  owners  or  operators  of 
existing  tank  vessels  over  5,000  gross 
tons  that  do  not  have  double  hulls  to 
comply  with  structural  and  operational 
measures  to  reduce  the  risk  of  oil  spills 
until  the  vessels  are  equipped  with 
double  hulls  or  retired  from  service 
according  to  a  timetable  provided  in 
section  4115(a)  of  OPA  90.  The  NPRM 
that  is  the  subject  of  the  correction 
iiotice  proposed  measures  to  meet  the 
statutory  requirement  (58  FR  54870. 
October  22, 1993). 

Need  for  Correction 

A  correction  of  the  designation  of 
tankers  buih  prior  to  the  effective  date 
of  the  Intematiorwl  Convention  for  the 
Prevention  of  Pollution  From  Ships. 
1973,  as  modified  by  the  Protocol  of 
1978  (MARPOL  73/78)  ("pre-MARPOL 


73/78  tankers")  and  a  correction  in  two 
places  of  the  spelling  of  the  word, 
"proprietary"  are  needed.  The  citation 
for  the  Paperwork  Reduction  Act  of 
1980  (44  use.  3501,  et  seq.)  and  the 
reference  to  the  collection  of 
information  number  also  need  to  be 
corrected. 

Corrcctioa  of  Publication 

Accordingly,  the  publication  on 
October  22. 1993.  of  the  NPRM  (CGD 
91-045).  which  is  the  subject  of  FR  Doc 
93-26074.  is  corrected  as  follows: 

1.  On  page  54873.  in  the  second 
cohmnn.  at  lines  4-5,  the  reference  to 
'•pre-MARPOL  73  tankers"  should  be 
changed  to  "pre-MARPOL  73/78 
tankers". 

2.  On  page  54873,  in  the  second 
column,  at  line  16.  the  reference  to  "pre- 
MARPOL  78  tankers"  should  be 
changed  to  "pre-MARPOL  73/78 
tankers". 

3.  On  page  54878,  in  the  second 
column,  at  line  40,  the  reference  to  the 
"propriety  design"  should  be  changed 
to  the  "proprietary  design". 

4.  On  page  54879,  in  the  first  column, 
at  lines  18  and  19.  the  reference  to  the 
"propriety  design"  should  be  changed 
to  the  "proprietary  design". 

5.  On  page  54885,  in  the  second 
column,  at  lines  44  and  45.  the 
"Paperwork  Reduction  Act  of*  should 
be  changed  to  the  "Paperwork 
Reduction  Act  of  1980". 

6.  On  page  54885.  in  the  third 
column,  b^inning  at  the  8th  line  from 
the  bottom,  the  sentence,  "This  required 
report  is  an  approved  collection  of 

.  information  (OMB  control  number 
2115-0557)  and  expires  July  19, 1993.", 
is  replaced  with  the  following 
sentences:  "This  required  report  is  a 
collection  of  information  burden.  The 
Coast  Guard  has  completed  a  collection 
of  information  request  and  is  awaiting 
OMB  approval.". 

Dated:  December  9, 1993. 
R.C  Nortb. 

Captain.  U.S.  Coast  Guard.  Acting  Qtief^ 
Office  oiffAirine  Safety.  Security  and 
Environmental  Protection. 
[FR  Doc  93-30491  Filed  12-13-93;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 
34  CFR  Part  99 
RIN1880-AA57 

Family  Educational  Rights  and  Privacy 

AGENCY:  Department  of  Education. 
action:  Notice  of  Proposed  Rulemaking. 


SUMMARY:  The  Secretary  requests 
additional  comments  on  a  proposal  to 
ammd  the  regulations  implementing  the 
Family  Educational  Rights  and  Privacy 
Act  (FERPA).  These  amendments  are 
needed'to  implement  a  provision  of  the 
Higher  Education  Amendments  of  1992, 
which  amended  FERPA  by  excluding 
from  the  definition  of  "education 
records,"  and  thereby  from  the 
restrictions  of  FERPA,  records  that  are 
maintained  by  a  law  enforcement  unit  of 
an  educational  agency  or  institution  that 
were  created  by  that  law  enforcement 
unit  for  the  purpose  of  law  enforcement.  , 
DATES:  Comments  must  be  received  on 
or  before  February  14, 1994. 
ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  LeRoy  Rooker,  Family 
Policy  Compliance  Office,  Office  of 
Human  Resources  and  Administration, 
U.S.  Department  of  Education,  400 
Maryland  Avenue,  SW..  Washington, 
DC  20202-4605. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Campbell,  (202)  732-1807. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Party  Relay  Service  (FIRS)  at  1-800- 
877-8339  between  8  a.m.  and  8  p.m.. 
Eastern  time,  Monday  through  Friday. 
SUPPLEMBfTARY  ^FORMATION:  On  August 
11, 1993,  a  Notice  of  Proposed 
Rulemaking  (NPRM)  was  published  in 
the  Federal  Kegister.  The  comment 
period  closed  on  September  27, 1993. 
Because  the  comments  received  raised 
certain  concerns,  the  Secretary  is 
requesting  additional  comments  on  the 
proposed  rules. 

As  explained  in  the  previous  NPRM, 
these  proposed  regulations  were 
required  to  implement  section  1555  of 
the  Higher  Education  Amendments  of 
1992,  Pub.  L.  102-325,  codified  at  20 
U.S.C.  1232g(8M4)(BMii).  Under  previous 
law,  as  refkcted  in  the  current  FERPA 
regulations,  in  order  for  the  records  of 
a  law  enforcement  unit  to  be  excluded 
from  the  definition  of  "education 
records,"  certain  conditions  had  to  be 
met  Primarily,  the  conditions  were  that 
officials  of  an  agency's  or  institution's 
law  enforcement  unit  could  not  have 
access  to  that  agency  or  institution's 
education  records;  the  records  of  the 
law  enforcement  unit  had  to  be 
maintained  separately  from  the  agency's 
or  institution's  education  records  and 
for  the  sole  purpose  of  law  enforcement; 
and  the  records  of  the  law  enforcement 
unit  could  only  be  disclosed  to  law 
enforcement  officials  of  the  same 
jurisdiction.  Although  the  phrase  "law 
enforcement  officials  of  the  same 
jurisdiction"  was  not  defined  in  the 
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regulations,  the  Secretary  generally 
interpreted  it  to  mean  other  law 
enforcement  officials,  in  a  similar 
locale,  with  a  need  to  know. 

In  the  interest  of  promoting  school 
safety  by  making  law  enforcement  unit 
records  publicly  available,  Congress 
amended  FERPA  to  remove  these 
conditions  and  to  simply  exempt  from 
FERPA  records  that  are  maintained  by  a 
law  enforcement  unit  of  an  educational 
agency  or  institution  that  were  created 
by  that  law  enforcement  unit  for  the 
purpose  of  law  enforcement.  Because 
law  enforcement  unit  records  are  no 
longer  subject  to  these  conditions,  they 
may  be  disclosed  by  an  educational 
agency's  or  institution's  law 
enforcement  unit  without  the  prior 
consent  of  the  eligible  students  or 
parents.  That  is,  Mlucational  agencies 
and  institutions  can  now  follow  their 
own  policies  or  applicable  State  laws 
regarding  the  disclosure  of  law 
enforcement  unit  records  that  are 
created  and  maintained  by  law 
enforcement  units  for  the  purpose  of 
law  enforcement.  This  provision  applies 
to  institutions  at  all  levels— elementary, 
secondary,  and  post  secondary. 

The  proposed  regulations  include  a 
definition  of  "law  enforcement  unit" 
and  "records  of  a  law  enforcement  unit" 
consistent  with  the  Department's 
longstanding  interpretation  of  these 
terms.  That  is.  "law  enforcement" 
concerns  the  violation  of  "laws"  or  rules 
of  conduct  applicable  to  all  individuals, 
as  opposed  to  the  violation  of  an 
institution's  internal  rules  applicable 
solely  to  students.  Similarly,  a 
definition  of  "disciplinary  action  or 
proceeding"  has  also  been  added  under 
§  99.3  to  provide  guidance  to  an 
institution  in  distinguishing  law 
enforcement  unit  records  from  records 
of  an  institution's  internal  or 
administrative  proceedings  that  deal 
with  violations  of  the  institution's  own 
rules  and  standards  of  student  conduct, 
which  the  Department  has  always 
considered  "education  records"  and  not 
"records  of  a  law  enforcement  unit" 
under  FERPA.  The  Department  believes 
that  these  definitions  capture  the 
distinction  between  "disciplinary"  and 
"law  enforcement  unit"  records 
intended  by  Congress.  For  example,  the 
term  "disciplinary  proceeding"  is 
currently  used  in  §99.31(a)(13),  which 
implements  part  of  the  Student  Right-to- 
Know  and  Campus  Security  Act  of  1990, 
which  provides  that  prior  written 
consent  is  not  required  to  disclose  to  an 
alleged  victim  of  a  crime  of  violence  the 
results  of  any  disciplinary  proceeding 
conducted  by  an  institution  of 
postsecondary  education  against  the 
alleged  perpetrator  of  that  crime.  There 


is  also  a  provision  in  the  Student  Right- 
to-Know  and  Campus  Security  Act 
requiring  institutions  of  postsecondary 
education  to  disclose  to  the  accuser  the 
outcome  of  any  campus  disciplinary 
proceeding  brought  alleging  sexual 
assault.  Without  these  provisions  for 
limited  disclosure  of  these  records  of 
disciplinary  proceedings,  which  clearly 
concern  potentially  "criminal"  activity, 
these  records  could  not  be  disclosed 
without  prior  written  consent. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  small  entities  affected  would  be 
small  local  educational  agencies  and 
institutions  of  postsecondary  education. 
However,  these  regulations  will  not 
have  any  significant  economic  impact 
on  the  entities  affected. 

Paperwork  Reduction  Act  of  1980 

These  proposed  regulations  have  been 
examined  under  the  Paperwork 
Reduction  Act  of  1980  and  have  been 
found  to  contain  no  information 
collection  requirements. 

Invitation  To  Conunent 

The  Secretary  received  a  number  of 
comments  on  the  NPRM  regarding  the 
proposed  definitions  of  "law 
enforcement  unit"  (§  99.8(a)).  "records 
of  a  law  enforcement  unit"  (§  99.8(b)), 
and  "disciplinary  action  or  proceeding" 
(§  99.3),  including  the  following: 

•  The  proposed  regulations  define 
"law  enforcement  unit"  and  exclude 
from  the  term  "records  of  a  law 
enforcement  unit"  those  records  relating 
to  a  disciplinary  action  or  proceeding 
conducted  by  the  educational  agency  or 
institution.  Since  records  of  disciplinary 
actions  or  proceedings  are  considered 
"education  records"  under  FERPA. 
student  and  professional  journalists  and 
other  commenters  argued  that  the 
proposed  definition  of  "disciplinary 
action  or  proceeding"  should  not 
include  institutional  proceedings 
relating  to  "criminal  conduct"  by 
students,  that  is.  conduct  that  could  be 
considered  criminal  and  prosecuted 
under  State  or  Federal  law.  Rather,  some 
commenters  believe  that  under  the  1992 
FERPA  amendment,  these  kinds  of 
disciplinary  records  should  be  treated 
the  same  as  an  institution's  law 
enforcement  unit  records  are  treated  and 
excluded  from  the  definition  of 
"education  records."  Some  commenters 
stated  further  that  disciplinary  records 
pertaining  to  academic  or  other  non- 
criminal type  misconduct  should  be 


protected  as  "education  records"  under 
FERPA. 

The  Secretary  requests  additional 
comments  from  the  public  on  these 
proposed  definitions  and  the 
commenters'  recommendations  for 
changing  those  proposed  definitions. 
The  Secretary  is  particularly  interested 
in  how  the  commenters' 
recommendations  would  affect  the 
structure  and  administration  of  law. 
enforcement  and  disciplinary 
procedures  at  the  elementary, 
secondary,  and  postsecondary  levels. 
The  Secretary  requests  specific 
comments  on  the  following: 

•  As  a  school  official,  parent,  or 
student,  how  do  you  believe  you  or  your 
educational  agency  or  institution  would 
be  affected  if  records  of  disciplinary 
actions  or  proceedings  related  to  alleged 
criminal  conduct  and  other  non- 
academic  matters  were  no  longer 
protected  by  FERPA  and  could  be 
disclosed  to  the  public  based  on  State 

^  law  or  institutional  policy? 

•  Please  provide  mformation 
regarding  the  law  enforcement  unit  at 
your  educational  agency  or  institution, 
including — 

furisdiction — What  provisions  does 
your  law  enforcement  unit  enforce? 
What  legal  authority  does  it  have? 

Funcf/ons— What  does  it  do?  Does  the 
law  enforcement  unit  have  any 
responsibilities  for  referring  or 
adjudicating  disciplinary  actions  against 
students? 

Organizational  placement — Where  is 
the  law  enforcement  unit  placed  in  the 
institution;  to  whom  does  it  re|>ort;  what 
official,  if  any,  hears  "appeals"  from  its 
actions? 

Personnel — What  categories  of 
employees  work  in  the  unit  (e.g.. 
investigators,  police  officers,  judges, 
etc.)? 

Becords— What  kinds  of  written 
documents  does  the  unit  produce 
(investigative  reports,  arrests,  judicial 
decisions,  final  disciplinary  actions. 
etc.)? 

•  Should  disciplinary  records  at  the 
elementary  or  secondary  level  be  treated 
the  same  as  disciplinary  records  at  the 
postsecondary  level?  Why  or  why  not? 

•  If  the  definition  of  "disciplinary 
action  or  proceeding"  is  amended,  as 
suggested  by  some  commenters,  to 
permit  disclosure  of  records  related  to 
alleged  criminal  conduct  and  other  not>- 
academic  matters,  should  FERPA 
prevent  disclosure  of  the  identity  of 
victims  of  the  alleged  criminal  conduct? 
Please  explain  your  position. 

•  Should  the  names  of  students 
accused  of  criminal  conduct  be 
protected  from  disclosure  during  the 
investigative  stage  or  should  FERPA 
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pennit  disclosure  of  only  the  results  or 
outcome  of  the  proceeding?  Please 
explain. 

•  Would  allowing  schools  to  disclose 
the  names  of  students  accused  of 
criminal  conduct  adversely  affect 
students  who  were  unfairly  targeted  or 
victims  of  mistaken  identity?  Please 
explain. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  conunent  period,  in  the 
Family  Policy  Compliance  Office.  490 
L'Enfant  Plaza.  SW.  2100  Corridor. 
Washington,  DC,  between  the  hours  of 
8:30  a.m.  and  4  p.m..  Monday  through 
Friday  of  each  week  except  Federal 
hohdays. 

Assessment  of  Educational  Impact 

The  Secretary  particularly  requests 
comments  on  whether  the  proposed 
regulations  in  this  document  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  hx>m 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subjects  in  34  CFR  Part  99 

'Administrative  practice  and 
procedure.  Education.  Family 
educational  rights.  Privacy.  Parents. 
Reporting  and  recordkeeping 
requirements.  Students. 

Dated:  December  7. 1993. 
(Catalog  of  Federal  Domestic  Assistance 
Number  does  not  apply) 
Udiard  W.  Riley. 
Secretary  of  Education. 

The  Secretary  proposes  to  amend  part 
99  of  title  34  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  g^-FAMLY  EDUCATIONAL 
RIGHTS  AND  PRIVACY 

1.  The  authority  citation  for  part  99 
continues  to  read  as  follows: 

Authority:  20  U.S.C  1232g,  unless 
otherwise  noted. 

2.  Section  99.3  is  amended  by  revising 
paragraph  (b)(2)  in  the  definition  of 
"Education  records"  and  by  adding  a 
new  definition  of  "EHsciplinary  action 
or  proceeding"  in  alphabetical  order  to 
read  as  follows: 

§99.3    Wtwt  deflnWone  apply  to  these 
ragulatlons? 

Disciplinary  action  or  proceeding 
means  the  investigation,  adjudication, 
or  imposition  of  sanctions  by  an 
educational  agency  or  institution  with 
respect  to  an  infraction  or  violation  of 
the  internal  rules  of  conduct  applicable 
to  students  of  the  agency  or  institution. 


Education  records 

•        •        •        •        • 

(b)  The  term  does  not  include — 


(2)  Records  of  the  law  enforcement 
unit  of  an  educational  agency  or 
institution,  subject  to  the  provisions  of 

§99.8. 

•        •        •        •        • 

3.  A  new  §  99.8  is  added  to  read  as 
follows: 

$99.8    What  provisions  apply  to  records  of 
a  law  enforcement  unit? 

(a)  Law  enforcement  unit  means  any 
individual,  office,  department,  division, 
or  other  component  of  an  educational 
agency  or  institution  that  is  authorized 
or  designated  by  that  agency  or 
institution  to  enforce  any  local.  State,  or 
Federal  law.  or  refer  to  appropriate 
authorities  a  matter  for  enforcement  of 
any  local.  State,  or  Federal  law.  A 
component  of  an  educational  agency  or 
institution  does  not  lose  its  status  as  a 
"law  enforcement  unit"  if  it  also 
performs  other,  non-law  enforcement 
functions  for  the  agency  or  institution, 
including  investigation  of  incidents  or 
conduct  that  might  lead  to  disciplinary 
action  or  proceedings  against  a  student. 

{b)(l)  Records  of  a  law  enforcement 
unit  means  only  those  records,  files, 
documents,  and  other  materials  that 
are — 
(i)  Created  by  a  law  enforcement  unit; 
(ii)  Created  for  a  law  enforcement 
purpose;  and 

(iii)  Maintained  by  the  law 
enforcement  unit. 

(2)  "Records  of  a  law  enforcement 
unit"  does  not  mean — 

(i)  Records  relating  to  law 
enforcement  that  are  maintained  by  a 
component  of  the  educational  agency  or 
institution  other  than  the  law 
enforcement  unit;  and 

(ii)  Records  relating  to  a  disciplinary 
action  or  proceeding  conducted  by  the 
educational  agency  or  institution. 

(c)(1)  Nothing  in  the  Act  prohibits  an 
educational  agency  or  institution  from 
contacting  its  law  enforcement  uiut. 
orally  or  in  writing,  for  the  purpose  of 
asking  that  unit  to  investigate  a  possible 
violation  of,  or  to  enforce,  any  local. 
State,  or  Federal  law. 

(2)  Education  records,  and  personally 
identifiable  information  contained  in 
education  records,  do  not  lose  their 
status  as  education  records  and  remain 
subject  to  the  Act.  including  the 
disclosure  provisions  of  §  99.30.  while 
in  the  possession  of  the  law 
enforcement  unit. 

(d)  The  Act  neither  requires  nor 
prohibits  the  disclosure  by  an 
educational  agency  or  institution  of  its 
law  enforcement  unit  records. 


(Authority:  20  U.S.C  1232g) 
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Forest  Service 

36CFRPart292 
RIN  0596-AA88 

Hells  Canyon  National  Recreation 
Area— Private  Lands 

AGENCY:  Forest  Service,  USDA.   . 
ACTION:  Proposed  rule. 

summary:  This  proposed  rule  would 
implement  section  10(a)  of  the  Hells 
Canyon  National  Recreation  Area  Act  of 
1975.  The  Act  directs  the  Secretary  of 
Agriculture  to  promulgate  rules  and 
regulations  as  deemed  necessary  for 
private  lands  within  the  Hells  Canyon 
National  Recreation  Area.  This 
proposed  rule  would  provide  the 
standards  to  guide  the  Secretary  and 
Forest  Service  ofHcials  in  the  use  of  the 
restricted  condemnation  authority 
granted  by  the  Act.  The  intended  effect 
is  to  maintain  private  land  conditions  in 
a  manner  consistent  with  those 
prescribed  in  the  Act.  Public  comments 
are  invited. 

DATES:  Comments  must  be  received  in 
vmting  by  February  14, 1994. 
ADDRESSES:  Send  written  comments  to 
Director,  Recreation,  Cultural  Resources 
and  Wilderness  Management  Staff. 
Forest  Service,  USDA.  P.O.  Box  96090, 
Washington.  DC  20090-6090. 

The  public  may  inspect  comments 
received  on  this  proposed  rule  in  the 
Office  of  the  Director,  fourth  floor, 
central  wing.  Auditors  Building.  201 
Fourteenth  Street.  SW..  Washington. 
DC.  between  the  hours  of  8:30  a.m.  and 
4:30  p.m.  Those  wishing  to  inspect 
comments  are  encouraged  to  call  ahead 
(202)  205-1423  to  facilitate  entry  into 
the  building. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Lennon,  Branch  Chief.  Special 
Designations.  Recreation.  Cultural 
Resources,  and  Wilderness  Management 
Staff,  (202)  205-1423  or  Ed  Cole,  Area 
Ranger.  (503)  426-4978. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Act  of  December  31, 1975. 
established  the  Hells  Canyon  National 
Recreation  Area  (HCNRA)  "to  assure 
that  the  natural  beauty,  and  historical 
and  archeological  values  of  the  Hells 
Canyon  area  *  *  *  are  preserved  for 
this  and  future  generations,  and  that  the 


recreational  and  ecologic  values  and 
public  enjoyment  of  the  area  are  thereby 
enhanced."  Public  Law  94-199,  89  Stat. 
1117  at  sec.  1.  The  HCNRA  covers 
658.457  acres.  In  all,  almost  95%,  or 
625.193  acres,  of  the  HCNRA  is  in 
federal  ovmership.  The  remaining  5%. 
or  33,263  acres,  of  the  HCNRA  is  in  non- 
federal ownership,  with  33,124  in 
private  ownership.  Of  the  privately 
owned  lands  in  the  HCNRA.  86%  are  in 
Oregon  (83.5%  in  Wallowa  County  and 
2.5%  in  Baker  County)  and  14%  are  in 
Idaho  (10.5%  in  Idaho  County.  3%  in 
Nez  Perce  County,  and  0.5%  in  Adams 
County).  There  are  235  private 
landowners  within  the  HCNRA. 

The  Hells  Canyon  Wilderness,  which 
was  designated  by  the  HCNRA  Act, 
covers  219,906  acres,  of  which  406  acres 
is  in  non-faderal  ownership.  The 
wilderness  straddles  the  wildest 
Whitewater  stretch  of  the  Snake  River 
where  it  nuis  south  to  north  on  the 
Idaho-Oregon  border.  Also  within  the 
HCNRA  are  the  Snake,  Rapid,  and 
Imnaha  Wild  and  Scenic  Rivers.  Thirty 
percent  or  10,016  acres  of  the  private 
land  within  HCNRA  is  located  within 
the  corridors  of  one  of  these  three 
designated  wild  and  scenic  rivers.  More 
than  50%  of  the  land  within  the  Snake, 
Rapid,  and  Imnaha  Wild  and  Scenic 
River  corridors  is  federally  owned. 

Section  10  of  the  HCNRA  Act  (16 
U.S.C  460gg  et  seq.)  directs  the 
Secretary  to  promulgate  such  rules  and 
regulations  as  are  deemed  necessary  to 
accomplish  the  purposes  of  the  Act. 
including  standards  for  the  use  and 
development  of  privately  owned 
property  within  the  HCNRA.  In 
addition,  the  Act  directs  that  standards 
and  guidelines  %vill  be  established  to 
ensure  the  full  protection  and 
preservation  of  the  historic. 
archeological.  and  paleontological 
resources  in  the  HCNRA.  Section  10 
further  provides  that  the  Secretary  may 
use  the  land  acquisition  authority  in 
section  9  of  the  HCNRA  Act  to 
implfoment  the  rules  and  regulations 
promulgated  pursuant  to  section  10.  As 
for  the  Snake.  Rapid,  and  Imnaha  Wild 
and  Scenic  Rivers,  the  governing 
authority  for  land  acquisition  is  found 
in  section  6  of  the  Wild  and  Scenic 
Rivers  Act.  Both  section  9  of  the 
HCNRA  Act  and  section  6  of  the  Wild 
and  Scenic  Rivers  Act  place  certain 
limitations  on  the  Secretary's  land 
acquisition  authority.  Specifically,  these 
provisions  restrict  the  Secretary's 
condemnation  authority,  i.e.  acquiring 
land  without  the  consent  of  the 
landowner.  These  provisions  do  not 
restrict  the  Secretary's  authority  to 
acquire  land  6t>m  a  willing  seller,  i.e. 
with  the  consent  of  the  owner. 


For  private  lands  within  the 
designated  Snake.  Rapid,  and  Imnaha 
Wild  and  Scenic  River  corridors, 
condemnation  of  fee  title  is  prohibited 
under  section  6  of  the  Wild  and  Scenic 
Rivers  Act.  since  more  than  50%  of  the 
corridors  is  in  federal  ownership.  This 
restriction  does  not.  however,  preclude 
condemnation  of  less-than-fee  interests 
like  scenic  or  access  easements. 

For  private  land  or  interests  within 
the  HCNRA  outside  of  the  Snake.  Rapid 
and  Imnaha  Wild  and  Scenic  River 
corridors,  the  Secretary's  acquisition 
authority  is  governed  by  section  9  of  the 
HCNRA  Act  which  authorizes  the 
Secretary  to  acquire  private  owned  land 
in  fee  simple  title  without  the  consent 
of  the  owner  if  less  than  5  percent  of  all 
the  privately  owned  land  within  the 
HCNRA  at  the  time  of  enactment  has 
been  acquired  in  this  manner.  This  5% 
limitation  does  not  apply  to  scenic 
easements  which  can  be  acquired  with 
or  without  the  landowner's  consent 
where  it  can  be  demonstrated  that  the 
affected  lands  are  being  used,  or  are  in 
imminent  danger  of  being  used,  in  a 
manner  com{>atible  with  the  Act.  Nor 
does  the  5%  limitation  apply  to  mineral 
interests  which  can  also  be  acquired 
with  or  without  the  ovmer's  consent. 
Scenic  easements  cannot  be  acquired 
without  the  consent  of  the  owner  to 
preclude  the  continuation  of  any 
farming  or  pastoral  use  exercised  by  the 
owner  as  of  December  31. 1975. 

Section  13  states  that  "ranching, 
grazing,  fanning,  timber  harvesting,  and 
the  occupation  of  homes  and  lands 
associated  therewith,  as  they  exist  on 
the  date  of  enactment  of  this  Act,  are 
recognized  as  traditional  and  valid  uses 
of  the  recreation  area. " 

Throughout  its  efforts  to  devise 
regulations  applicable  to  private  lands 
within  the  HCNRA.  the  Forest  Service 
has  sought  to  avoid  direct  regulation  of 
private  lands  and  their  uses.  Instead,  the 
agency  has  sought  to  define  those  uses 
of  private  lands  that  are  consistent  with 
the  purposes  for  which  the  HCNRA  was 
established,  to  encourage  retention  of 
traditional  and  valid  private  land  uses 
as  established  by  the  Act,  and,  thereby, 
to  avoid  having  to  exercise  the 
condemnation  authority  granted  by  the 
Act.  To  this  end,  the  agency  has  worked 
closely  with  affected  private 
landowners,  local  county  governments, 
and  environmental  groups  in  drafting 
the  rule  will  continue  to  cooperate  and 
consult  with  private  cifizens, 
environmental  groups,  and  county 
governments  on  proposed  decisions  that 
affect  existing  or  proposed  uses  or 
development  on  private  land  that  might 
trigger  the  use  of  the  Secretary's 
condemnation  authority. 


The  first  draft  of  a  proposed  rule  was 
developed  as  parj  of  the  Comprehensive 
Management  Plan  for  the  HCNRA 
adopted  May  23. 1981.  Recognizing  that 
the  rules  needed  to  be  formally 
promulgated,  the  Forest  Service  in 
January  of  1991,  sent  letters  to  each  of 
the  owners  of  record  of  private  lands  in 
the  HCNRA,  county  governments. 
Congressional  offices,  and  other 
interested  individuals.  These  letters 
announced  open  houses  to  be  held  in 
Idciho  and  Oregon  at  which  the  draft 
proposed  private  land  use  rule  could  be 
discussed  and  commented  upon.  The 
Oregon  meeting  was  attended  by  14 
people  representing  a  variety  of 
interests;  the  Idaho  meeting  was 
attended  by  8  people.  Additional 
meetings  were  conducted  with  39 
interested  landowners.  At  these 
meetings,  changes  were  recommended 
and  have  been  duly  considered  in  the 
drafting  of  this  rule.  Finally,  four  letters 
from  groups  and  individuals  were 
.  received  and  considered. 

The  text  of  this  proposed  rule  varies 
somewhat  from  the  text  of  the  draft  rule 
as  it  emerged  from  the  last  series  of 
consultations  with  local  landowners, 
environmental  groups,  and  county 
officials.  The  variances  result  from  both 
legal  and  regulatory  review  by  the  Office 
of  the  Chief  and  the  OHice  of  General 
Counsel,  USDA,  and  reflect  the  agency's 
desire  to  avoid  any  appearance  of 
assuming  county  zoning  authority.  The 
Act  establishing  the  HCNRA  does  not 
grant  the  Secretary  zoning  authority;  it 
does  impose  on  the  Secretary  the 
responsibility  to  ensure  that  private 
land  uses  within  the  HCNRA  are 
consistent  with  the  statute.  When 
private  land  uses  are  inconsistent  with 
the  purposes  of  the  Act.  the  only 
mechanism  granted  to  the  Secretary  is 
land  acquisition,  either  with  a 
landowner's  consent  or.  in  certain  cases, 
without  a  landowner's  consent. 

The  purpose  of  these  proposed 
regulations  is  to  make  clear  those 
circumstances  which  would  trigger 
possible  use  of  the  Secretary's 
condemnation  authority,  that  is. 
acquisition  of  lands,  or  interests  in 
lands,  without  an  owner's  consent.  The 
proposed  rule  would  establish 
categories  of  private  land  and  standards 
for  the  use  and  development  of  private 
land  within  a  given  category. 
Compliance  with  the  standards  of  the 
rule  would  generally  be  deemed 
consistent  with  the  purposes  for  which 
the  HCNRA  \#ras  established.  Violation 
of  the  standards  would  generally  be 
deemed  inconsistent  with  the  purposes 
for  which  the  HCNRA  was  established 
and  thus  could  become  the  subject  of 
federal  acquisition.  Thus,  the  proposed 
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rule  would  make  clear  to  affected 
landowners  those  uses  that  can  continue 
or  be  undertaken  without  risk  of  federal 
acquisition. 

In  defining  those  private  land  uses 
that  are  compatible  with  the  purposes  of 
the  Act,  the  agency  wanted  to  rely  as 
much  as  possible  on  local  zoning 
ordinances.  Accordingly,  the  agency 
undertook  a  review  of  county  zoning 
ordinances  to  determine  if  they 
establish  reasonable  standards  of  private 
land  use  consistent  with  the  Act's 
purposes.  The  Wallowa  County,  Oregon, 
zoning  ordinances  (adopted  July  20, 
1988)  apply  to  83.5%  of  the  private      . 
lands  in  the  HCNRA.  These  ordinances 
were  found  to  substantially  meet  the 
intent  of  the  HCNRA  and,  therefore, 
were  selected  as  the  primary  basis  for 
the  standards  in  this  proposed  rule.  A 
substantial  benefit  of  basing  the  rule  on 
the  Wallowa  County  ordinances  is  that 
these  standards  are  already  in  e^ect  and 
the  vast  majority  of  the  landowners  in 
the  HCNRA  are  aware  of,  or  reasonably 
should  be  aware  of,  the  standards  set 
forth  in  this  local  zoning  ordinance. 

Section-by-Section  Explanation  of  the 
PropbaedRuIe 

This  proposed  rule  would  establish  a 
new  subpart  E  of  part  292,  Hells  Canyon 
National  Recreation  Area — Private 
Lands,  in  title  36  of  the  Code  of  Federal 
Regulations.  A  section-by-section 
explanation  of  the  proposed  rule 
follows. 

Section  292.20 — Purpose  and  Scope 

Paragraph  (a)  of  proposed  §  292.20 
recognizes  the  traditional  and  vahd  uses 
of  the  HCNRA  for  ranching,  grazing, 
farming,  timber  harvesting,  and 
residential  occupation  of  homes  and 
lands  associated  therewith,  as  they 
existed  at  the  time  of  enactment. 
Notwithstanding  the  recognition  of  the 
above  uses.  §  292.20  states  that  the 
purpose  of  the  rule  is  to  establish 
standards  that  determine  whether  a  land 
use  or  development  is  consistent  with 
the  purposes  for  which  the  HCNRA  was 
established  and  hence  not  subject  to 
federal  acauisition  or  alternatively 
whether  a  land  use  or  development  is 
inconsistent  with  the  purposes  for 
which  the  HCNRA  was  established  and 
thus  potentially  subject  to  federal 
acquisition.  Paragraph  (b)  states  that  the 

{>roposed  rule  applies  to  all  private 
ands  within  the  HCNRA.  including  that 
within  the  boundaries  of  the  Snake, 
Rapid,  and  Imnaha  Wild  and  Scenir 
River  corridors  and  the  Hells  Canyon 
Wilderness,  and  makes  clear  that  the 
standards  do  not  operate  to  restrict  the 
use  and  development  of  private 
property;  but  rather  operate  to  inform 


the  Secretary  and  the  private  landowner 
as  to  whether  certain  land  uses  or 
developments  could  become  the  subject 
of  federal  acquisition  action.  The 
intended  effect  of  this  proposed  section 
is  to  make  clear  that  the  rules  do  not 
constitute  local  zoning  ordinances  nor 
place  the  Secretary  in  the  position  of 
enforcing  local  ordinances. 

Section  292.21— Definitions 

Proposed  §  292.21  defines  terms  used 
in  the  proposed  rule. 


Section  292.22— Land  Category 
Assignments 

Paragraph  (a)(1)  sets  out  four 
categories  to  which  private  lands  in  the 
HCNRA  would  be  assigned.  The  land 
categories  are  similar  to  those  found  in 
the  Wallowa  County  zoning  ordinances, 
effective  July  20, 1988,  and  recognize  all 
private  land  uses  in  effect  on  the  date 
the  Act  became  law.  Proposed 
paragraph  (a)(2)  would  require  that 
maps  showing  private  lands  and  the 
categories  to  which  they  have  been 
assigned  be  on  flie  and  available  for 
public  inspection  at  the  Ranger's  Office. 
Paragraph  (b)  of  this  proposed  section 
addresses  changes  in  land  category 
assignments.  The  only  conversions  that 
would  be  considered  consistent  with  the 
Act  are  those  that  convert  Mining, 
Commercial  or  Residential  Lands  to  the 
Farm/Forest/Grazing  land  category.  This 
limitation  on  conversion  is  necessary  to 
maintain  those  traditional  agricultural 
and  pastoral  landscapes  in  existence  at 
the  time  the  Act  was  established  on 
December  31, 1975.  Under  this 
proposed  paragraph,  any  proposed 
conversions  must  be  found  to  be 
consistent  with  the  Act  and  the 
Comprehensive  Management  Plan  for 
the  area.  In  addition,  Uie  Ranger  must 
give  30  days  in  the  local  newspaper,  to 
adjacent  landowners,  and  to  the  affected 
county  government.  The  purpose  of  this 
notice  provision  is  to  ensure  public 
participation  in  any  reclassification 
decision  that  the  Ranger  may  consider. 

Section  292.23— Standards  of 
Compatible  Land  Use  and  Development 

Proposed  §  292.23  would  establish 
standards  of  private  land  use  and 
development  that  reflect  traditional  and 
valid  uses  of  private  lands  in  existence 
as  of  December  31, 1975.  The  standards 
are  intended  to  guide  the  Ranger  in 
determining  whether  uses  of  a  private 
parcel  are  compatible  with  the  purposes 
for  which  the  HCNRA  was  established. 
Some  standards  would  apply  to  all 
categories  of  private  lands,  while  others 
would  be  specific  to  a  given  land 
category.  As  previously  noted,  portions 
of  the  Wallowa  County.  Oregon,  zoning 


ordinances  (articles)  dated  July  20. 
1988,  are  adopted  because  they  meet  the 
purposes  and  direction  of  the  Act. 

Paragraph  (a)  would  establish  those 
standards  of  compatible  land  uses  that 
apply  Id  all  private  land.  Paragraph 
(a)(1)  would  find  that  land  uses  are 
compatible  if  they  conform  to  applicable 
local,  state,  and  federal  laws.  This 
provision  is  intended  to  cover  such 
matters  as  air  and  water  pollution,  solid 
waste  disposal,  billboard  and  sign 
display,  land  subdivision,  hunting, 
fishing,  and  other  similar 
environmental,  land  use.  and  natural 
resource  laws  that  apply  to  private 
landowners.  Violation  of  such 
enactments  could  result  in  significant 
deterioration  of  the  ecological  values  of 
the  HCNRA. 

To  protect  and  maintain  the  natural 
beauty  of  the  area,  paragraph  (a)(2) 
would  require  screening  of  all  new  or 
replacement  structures,  unless  the 
structures  are  part  of  an  existing 
complex  that  was  not  previously 
screened.  Screening  assures  that  the 
scenic  values  of  the  HCNRA  will  not  be 
degraded  by  inappropriate  siting  and 
construction  of  structures.  With 
screening,  new  or  replacement 
structures  would  be  difflcult  to  see  from 
travel  routes  or  public  use  areas.  The 
practice  of  screening  can  be 
accomplished  in  many  ways.  The  first 
method  is  to  select  locations  or  to  site 
structures  on  the  land  in  a  manner  that 
naturally  obstructs  the  view  from  a 

Sublic  route  or  area.  Screening  a 
uilding  within  a  landscape  or  within  a 
complex  of  buildings  also  can  be 
accomplished  through  the  use  of 
construction  materials  such  as  wood, 
stone  that  is  traditional  to  the  area,  or 
by  appropriate  selection  of  paint  colors 
that  blend  with  the  landscape.  Other 
ways  to  screen  include  conforming 
structures  to  the  landscape  and  using 
plant  species  that  are  native  to  the 
HCNRA  ecosystem.  While  not 
screening,  per  se.  the  agency  would 
consider  authentic  historic  structures  to 
blend  with  the  area's  environment  if 
they  represent  the  architecture. 
materials,  and  colors  of  the  pre- World 
War  n  era.  In  the  case  of  historical 
structures,  portraying  the  important 
historic  past  of  the  HCNR  is  more 
important  than  blending  a  structure  into 
the  surrounding  environment. 

Proposed  paragraph  (a)(3)  would  find 
public  solid  waste  disposal  sites 
incompatible  with  the  purposes  of  the 
Act.  Development  of  such  sites  would 
directly  conflict  with  the  scenic, 
recreational,  and  ecologic  values  of  the 
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areas. 

Proposed  paragraph  (aK4)  would 
establish  a  standard  that,  where  ground 


cooditions  and  topography  permit,  new 
utility  lines  are  placed  underground. 
This  standard  is  necessary  to  protect 
and  maintain  the  visual  quality  and 
scenic  values  of  the  area.  Utility  lines 
intrude  upon  the  scenic  vista.  However, 
the  rule  would  make  explicit  that 
maintenance  of  existing  overhead  utility 
lines  is  not  considered  an  incompatible 
use. 

Proposed  paragraph  (a)(S)  would  find 
construction  of  new  or  replacement 
structures  within  the  Hells  Canyon 
Wilderness  incompatible  with  the  Act. 
Such  structures,  and  the  building  of 
them,  would  intrude  upon  the 
wilderness  experience,  as  well  as  the 
pristine  environment  of  wilderness. 
Proposed  paragraph  (a)(6)  would 
establish  the  standard  that  protection  of 
significant  historic,  archaeologic,  and 
paleontologic  sites  in  accordance  with 
applicable  law  and  regulations  is 
compatible  with  the  purposes  for  which 
the  HCNRA  was  established.  This 
paragraph  would  make  clear  that 
destruction,  disfigurement,  defacement, 
or  alteration  of  a  historic,  archaeologic 
or  paleontologic  site  is  an  incompatible 
use.  The  richness  of  such  values  in  the 
area  and  the  desire  to  protect  them  was 
an  important  factor  in  the  passage  of  the 
HCNRA  Act,  which  contains  repeated 
emphasis  on  managing  the  area  in  a 
manner  that  protects  these  irreplaceable 
resources.  In  a  sense,  the  HCNRA  is  a 
museum  with  very  steep  walls. 
Inaccessibility  has  shielded  may  of  the 
HCNRA 's  cultural  resources  from  abuse, 
vandalism  or  loss.  Abandoned  mines, 
homesteads,  house  pits,  rock  shelters, 
and  pictographs  reflect  past  human  use. 
The  ways  of  life  in  Hells  Canyon  were 
extremely  varied  and  what  remains  is 
crucial  to  our  further  education  and 
understanding. 

Proposed  paragraph  (a)(7)  provides 
that  extraction  of  common  mineral 
materials  from  all  land  categories  is 
compatible  with  the  purposes  of  the 
Act.  This  provision  recognizes  that 
gravel,  stone,  and  sand  are  needed 
solely  for  local  road  maintenance  and 
construction,  and  establishes  5  acres  as 
the  maximum  size  of  any  gravel  pit  or 
associated  sites  on  non-mining  land 
categories.  The  five-acre  maximum  is 
significant  because  larger  gravel  pits  and 
associated  sites  would  pose  risks  to  the 
ecology  of  the  HCNRA  and  substantially 
alter  the  landscape  from  that  which 
existed  when  the  Act  became  law. 

Proposed  paragraph  (a)(8)  addresses 
the  development  of  recreation  facilities 
oo  private  lands.  The  intent  is  to 
provide  for  the  development  of  only 
those  facilities  that  enhance  and  are 
compatible  with  the  purpose  and 
direction  of  the  Act.  Recreational 


facilities  that  are  inconsistent  with  the 
objectives  of  the  Act;  for  example,  a 
theme  park  featuring  roller  coaster  rides 
would  be  incompatible. 

Paragraph  (b)  addresses  standards  for 
farm/ forest/grazing  lands.  Paragraph 
(b)(1)  identifies  the  minimum  lot  size 
for  residential  development  as  160 
acres.  This  size  is  appropriate  because 
large  blocks  of  land  are  necessary  to 
maintain  the  traditional  agricuhural  use 
pattern  in  existence  at  the  time  of  the 
Act's  establishment.  Partitions  of  less 
than  160  acres  may  be  made  to  provide 
for  the  continuation  of  existing 
commercial  agricuUure.  but  cannot  be 
developed  for  residential  purposes- 
Only  farm/forest/grazing  related 
residences  are  allowed  to  be  constructed 
on  the  minimum  lot  size.  This  clause  is 
not  intended  to  preclude  the 
construction  of  other  structures,  such  as 
bams,  storage  sheds,  and  fences,  that  are 
necessary  for  fann/forest/grazing  uses. 

In  paragraph  (b)(2).  structures  are 
limited  to  those  necessary  to  conduct   * 
farm/forest/grazing  use.  'This  limitation 
is  needed  to  discourage  developments 
or  uses  that  do  not  reflect  traditional 
farm/forestygrazing  uses.  For  example,  a 
townhouse  development  would  violate 
this  standard  since  it  is  not  the  type  of 
structure  associated  with  a  farm/forest/ 
grazing  use  as  it  occurred  on  December 
31. 1975  in  the  HCNRA.  This  provision 
does  not  prevent  an  owner  of  farm/ 
forest/grazing  lands  from  deriving  a 
secondary  income  from  operations  that 
are  considered  nontraditional.  The 
farm/forest/grazing  land  owner  must 
simply  do  so  utilizing  his  or  her  existing 
structures  and  those  additional 
structures  necessary  for  maintaining  the 
farm/ forest/grazing  use  of  the  property. 
The  key  to  retaining  the  agricultural 
landscape  that  existed  at  the  time  of  the 
establishment  of  the  HCNRA  is  for  all 
uses  and  developments  to  contribute  to 
the  maintenance  of  those  traditional  and 
valid  farm/forest/grazing  uses  in 
existence  in  December  31, 1975. 

Proposed  paragraph  (b)(4)  would 
require  that  new  or  replacement 
structures  for  farm/forest/grazing  use  are 
not  closer  than  25  feet  from  a  property 
line  or  55  feet  from  the  center  line  of  a 
travel  route.  This  standard  is  taken  from 
the  Wallowa  County,  Oregon,  planning 
ordinances,  dated  July  20. 1988. 

Paragraph  (b)(5)  would  establish  that 
grazing  and  timber  harvesting  practices 
compatible  with  the.  HCNRA  are  those 
that  conform  to  the  applicable  state  and 
federal  forest  practices  and  water 
quality  legislation.  This  standard  is 
necessary  to  ensure  that  the  ecologic 
values  of  the  HCNRA  are  preserved  and 
protected.  Both  states  have  adequate 
statutes  and  regulation  in  place  to  meet 


this  objective.  Therefore,  it  is  not 
necessary  in  tltese  regulations  to  specify 
precise  forest  practices  or  water  quality 
standards. 

Paragraph  (c)  addresses  standards  for 
mining  lands.  Paragraph  (c)(l)(i)  would 
require  that  the  owner  of  mining  lands 
consult  with  the  Ranger  concerning 
proposed  actions  prior  to  submitting  a 
plan  of  operations  with  the  relevant 
state  of  federal  agencies.  The  Ranger 
shall  notify  the  relevant  agencies  in 
writmg  as  to  whether  the  proposed 
mining  operation  is  consistent  with  the 
Act  and  the  provisions  of  this 
paragraph.  The  provisions  in  paragraph 
(c)(l)(i)  (A)  and  (B)  would  state  that 
mining  operations  are  compatible  with 
the  HCNRA  purp>oses  if  they  comply 
with  federal  and  state  mining,  air 
quality,  water  quality,  hazardous  waste, 
reclamation  and  water  disposal 
standards.  These  standards  are  routine 
and  r.c.Tnal  requirements  for  mining 
activities  as  imposed  by  other  laws. 
Proposed  paragraphs  (c)(1)  (ii)  and  (iii) 
address  the  type  and  number  of 
structures  on  mining  lands  that  would 
be  deemed  compatible.  Structures  are  to 
be  limited  to  the  minimum  necessary  for 
the  use  and  development  of  the  mining 
lands.  Paragraph  (c)(l)(ii)  provides  that 
new  structures  must  be  located  25  or 
more  feet  from  a  pro{>erty  line  or  55  feet 
from  the  center  line  of  a  travel  route  in 
order  to  be  compatible  with  the  HCNRA 
purposes.  These  two  paragraphs  are 
consistent  with  Wallowa  County  zoning 
ordinances  dated  July  20.  1988. 
Paragraph  (c)(l)(iv)  states  that  mining 
lands  may  not  be  partitioned. 

Finally,  paragraph  (c)(2)  states  very 
clearly  that  even  if  the  standards  of 
paragraph  (c)(1)  are  met.  the  Secretary 
may  acquire  mineral  interests  in  the 
HCNRA  through  condemnation 
proceedings  if  the  Secretary  deems  this 
necessary  to  meet  the  purposes  and 
requirements  of  the  Act. 

In  summary,  proposed  §  292.23  would 
establish  the  minimum  standards  of 
private  land  use  and  development  that 
would  maintain  traditional  and  valid 
uses  of  private  lands  in  existence  as  of 
December  31. 1975.  and  be  consistent 
with  the  purposes  of  the  HCNRA. 

Section  292.24 — Determination  of 
Compliance  and  Noncompliance 

Under  paragraph  (a)  of  this  proposed 
section,  landowners  could  make  a 
written  request  for  a  determination  as  to 
whether  an  existing  or  proposed  use  is 
in  compliance  with  the  standards  in 
§292.23.  Paragraph  (a)(1)  specifies  the 
information  that  the  landowner  would 
have  to  supply  in  order  for  the  Ranger 
to  make  such  a  determination.  Proposed 
paragraph  (a)(2)  provides  that  the 


65304  Federal  Register  /  Vol.  58.  No.  238  /  Tuesday,  December  14.  1993  /  Proposed  Rules 


Ranger  will  notify  the  landowner  of 
compliance  in  writing  within  45  days.  A 
provision  is  made  to  permit  up  to  an 
additional  30  days  for  a  compliance 
determination.  The  compliance 
determination  process  provided  by 
proposed  paragraph  (a)  is  strictly 
optional.  It  is  included  in  response  to 
concerns  from  landowners  that  they 
have  some  mechanism  for  obtaining 
assurance  from  the  Ranger  that  existing 
or  proposed  uses  of  their  land  are 
compatible  with  the  Act  and  thus  would 
not  he  acquired  by  the  Secretary  without 
their  consent. 

Proposed  paragraph  (b)  provides  that 
where  the  Ranger  determines  a  use  is  in 
noncompUance,  the  Ranger,  to  the 
extent  practicable,  may  suggest 
modifications  that  would  result  in  a 
compliance  determination.  A  notice  of 
noncompliance  must  also  advise  the 
landowner  that  failure  to  comply  with 
the  standards  in  §  292.23  may  trigger  the 
initiation  of  Secretarial  land  acquisition 
action  as  authorized  by  the  Act.  It 
should  be  noted  that  a  notice  of 
noncompliance  could  be  issued  both  in 
response  to  a  landowner's  request  for  a 
compliance  determination  or  upon  the 
initiative  of  the  Ranger.  Additionally, 
while  there  is  no  statutory  requirement 
that  the  Ranger  suggest  ways  to  bring  a 
noncompliance  use  into  compliance,  the 
Forest  Service  has  included  this 
provision  because  the  agency's  goal  is 
not  to  condemn  private  land  but  to 
ensure  that  private  land  use  is 
consistent  with  the  HCNRA  objectives 
as  required  by  the  Act.  Accordingly,  the 
agency  is  committed  to  assisting 
landowners,  government  officials,  or 
other  interested  parties,  where  possible, 
in  achieving  compliance. 

Proposed  paragraph  (c)  provides  a 
mechanism  for  landowners,  government 
officials,  or  other  interested  parties  to 
contest  a  compliance  or  noncompliance 
finding  by  the  Ranger.  Written  petitions 
to  the  Forest  Supervisor  may  be  made 
for  a  review  of  the  Ranger's  decision  and 
shall  be  responded  to  within  30  days  of 
receipt  by  the  Forest  Supervisor.  The 
rule  would  provide  that  the  Forest 
Supervisor's  decision  constitutes  the 
final  administrative  determination  by 
the  Department  of  Agriculture. 

Section  292.25 — Information 
Requirements 

Proposed  §  292.25  would  establish 
that  the  information  required  by 
§  292.24  to  obtain  a  compliance 
determination  is  approved  by  the  Office 
of  Management  and  Budget.  This  is 
required  text  and  cannot  be  completed 
until  all  reviews  under  the  Paperwork 
Reduction  Act  are  completed.  For 
additional  information,  see  the 


discussion  of  Controlling  Paperwork 
Burdens  which  appears  later  in  this 
document. 

Summary 

The  proposed  rule  establishes 
minimum  standards  of  private  land  use 
and  development  within  the  HCNRA  to 
ensure  compatibility  with  the  purposes 
for  which  the  HCNRA  was  established. 
The  proposed  regulations  have  been 
carefully  drafted  to  avoid  any  confiict 
with  local  zoning  authority  and  any 
appearance  that  the  Forest  Service 
desires  to  regulate  private  land  uses. 
The  HCNRA  Act  imp>oses  on  the 
Secretary  a  requirement  to  issue  these 
rules  so  that  private  landowners  have 
notice  of  those  actions  that  could  trigger 
the  initiation  of  the  Secretary's  authority 
to  acquire  lands  without  the  owners' 
consent  where  necessary  to  protect  the 
HCNRA.  The  standards  of  compatible 
use  in  this  proposed  rule  rely  heavily  on 
Wallowa  County,  Oregon,  zoning 
ordinances  which  govern  85%  of  the 
privately  owned  land  within  the 
HCNRA.  The  proposed  rule  preserves 
the  traditional  uses  that  were  in  effect 
at  the  time  the  Act  was  passed.  In  short, 
while  fully  respecting  private  property 
rights  and  local  zoning  authority,  the 
proposed  rule  also  would  fully  protect 
the  values  of  the  HCNRA.  The  proposed 
rule  does  not  compromise  sound 
resource  management  or  environmental 

auality.  The  proposed  rule  does  reflect 
le  Forest  Service  goal  of  retaining 
traditional  uses  of  private  lands  within 
the  HCNRA  by  working  in  partnership 
with  private  landowners.  The  agency 
views  the  use  of  condemnation 
authority  as  a  last  resort  to  protect  the 
HCNRA.  Public  comment  is  invited  and 
will  be  considered  in  adoption  of  a  final 
rule. 

Regulatory  Impact 

This  proposed  rule  has  been  reviewed 
under  USDA  procedures  and  Executive 
Order  12866.  It  has  been  determined 
that  this  is  not  a  significant  rule.  The 
rule  will  not  have  an  effect  of  $100^ 
million  or  more  on  the  economy,  '^ 
substantially  increase  prices  or  costs  for 
consumers,  industry,  or  state  or  local 
governments,  nor  adversely  affect 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  United  States-based  enterprises  to 
compete  in  foreign  markets.  In  short, 
little  or  no  effect  on  the  National 
economy  will  result  from  this  rule,  since 
it  affects  only  private  lands  within  the 
HCNRA. 

Moreover,  this  rule  has  been 
considered  in  light  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.), 
and  it  has  been  determined  that  this 


action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  defined  by 
that  Act.  To  the  extent  that  the  rule 
imposes  additional  requirements  on  any 
smairtotity,  these  requirements  are  the 
minimum  necessary  to  protect  the 
public  interest,  are  not  administratively 
burdensome  or  costly  to  meet,  and  are 
well  within  the  capability  of  small 
entities  to  perform. 

Takings  Implication 

In  compliance  with  Executive  Order 
12630  and  the  Attorney  General's 
Guidelines  for  the  Evaluation  of  Risk 
and  Avoidance  of  Unanticipated 
Takings,  the  takings  implications  of  this 
proposed  rule  have  been  reviewed  and 
considered.  It  has  been  determined  that 
there  is  no  risk  of  a  taking. 

Executive  Order  12778,  Civil  Justice 
Reform  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  If  this  proposed  rule 
were  adopted,  (1)  all  state  and  local 
laws  and  regulations  that  are  in  conflict 
with  this  proposed  rule  or  which  would 
impede  its  full  implementation  would 
be  preempted;  (2)  no  retroactive  effect 
would  be  given  to  this  proposed  rule; 
and  (3)  it  would  not  require 
administrative  proceedings  before 
parties  could  file  suit  in  court 
challenging  its  provisions. 

Environmental  Impact 

This  proposed  rule  is  discussed  in  the 
final  Environmental  Impact  Statement 
and  Comprehensive  Management  Plan 
for  the  Hells  Canyon  National 
Recreation  Area,  pages  155-158.  The 
analysis  completed  for  the 
Comprehensive  Management  Plan  was 
revalidated  in  April  1990  vvith  the 
signing  of  the  Wallowa-Whitman 
National  Forest  Land  and  Resource 
Management  Plan  (pages  1-2). 
Information  pertaining  to  the 
environmental  analysis  may  be  obtained 
by  writing  or  calling  the  persons  or 
offices  listed  under  AOOftESSES  and  FOR 
FURTHER  INFORMATION  CONTACT. 

Controlling  Paperwork  Burdens  on  the 
Public 

As  outlined  in  proposed  §  292.24,  a 
landowner  may  request  a  compliance 
determination  fit)m  the  Forest  Service. 
The  information  that  would  need  to  be 
submitted  to  the  Ranger  to  obtain  such 
a  determination  represents  a  new 
information  requirement  as  defined  in  5 
CFR  Part  1320,  Controlling  Paperwork 
Burdens  on  the  Public.  In  accordance 
with  those  rules  and  the  Paperwork 
Reduction  Act  of  1980  as  amended  (44 
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U.S.C  3507).  the  Forest  Service  has 
requested  Office  of  Management  and 
Budget  review  and  approval  of  the 
information  required.  The  agency 
estimates  that  each  landowner  preparing 
a  request  for  a  compliance 
determination  will  spend  an  average  of 
8  hours  to  gather,  prepare,  and  submit 
said  request.  Forest  Service  Desk 
Officer.  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget.  Washington. 
DC  20503.  ' 

List  ofSubiecto  in  36  CFR  Part  292 

National  recreation  areas. 

Therefore,  for  the  reasons  set  forth  in 
the  preamble,  it  is  proposed  to  amend 
part  292  of  title  36  of  the  Code  of 
Federal  Regulations  by  adding  a  new 
subpart  E  to  read  as  follows: 

PART  292— NATIONAL  RECREATION 
AREAS 

Subpart  E— Halis  Canyon  National 
Racfeatton  Area— Prtvata  Lands 

Sm:. 

292.20  Puqx>se  and  scope. 

292.21  Definitions. 

292.22  Land  category  assignments. 

292.23  Standards  of  compatible  land  use 
and  development. 

292.24  Establishment  of  noncompliance 
and  compliance. 

292.25  Information  requirements. 
Aathority:  89  Sut.  1117: 16  U.S.C.  46aie— 

460gg-13. 

Sutipart  E— Hells  Canyon  National 
Recraatlon  Arsa— Private  Lands 

f  29120    Purpoae  and  scope. 

(a)  Purpose.  The  Act  establishing  the 
Hells  Canyon  National  Recreation  Area 
(hereafter  referred  to  as  HCNRA)  (16 
U.S.C  460gg— 460gg-13)  encourages  the 
retention  of  traditional  and  valid  uses  of 
private  land  within  the  HCNRA,  such  as 
ranching,  grazing,  fanning,  timber 
harvesting,  and  the  occupation  of  homes 
and  lands  associated  therewith,  as  they 
existed  at  the  time  the  HCNRA  was 
established  on  December  31. 1975.  To 
this  end.  the  Act  directs  the  Secretary  of 
Agricuhure  to  promulgate  regulations 
establishing  standards  for  the  use  and 
development  of  private  land  within  the 
HCNRA  and  grants  the  Secretary  limited 
condemnation  authority  to  address 
situations  where  the  standards  are  not 
met.  The  purpose  of  this  subpart  is  to 
establish  standards  that  would  guide  the 
Secirtary's  consideration  of  the  use  of 
the  limited  condemnation  authority 
granted  by  the  Act. 

(b)  Scope.  These  regulations  establish 
standards  applicable  to  all  private 
property  within  the  boundaries  of  the 
HCNRA.  including  that  within  the 


boundaries  of  the  Rapid,  Snake,  and 
Imnaha  Wild  and  Scenic  Rivers  and  the 
Hells  Canyon  Wilderness.  These 
standards  do  not  operate  to  restrict  the 
use  and  development  of  private 
prooerty;  rather,  they  serve  to  inform 
the  landowner  as  to  whether  certain 
lands  or  interests  therein  may  be 
acquired  by  the  Secretary  without  the 
landowner's  consent.  This  may  occur  if 
the  landowner  fails  to  comply  with  the 
standards  set  out  herein.  These 
regulations,  in  and  of  themselves,  do  not 
effect  a  taking  of  private  property, 
including  valid,  existing  water  rights. 
Nor  do  the  standards  established  in 
these  regulations  limit  or  restrict  a 
private  landowner's  use  of  property  that 
is  compatible  with  the  purposes  of  the 
Act.  This  rule  shall  be  used  by  the 
Responsible  Official  solely  to  determine 
whether  private  land  uses  or 
developments  are  compatible  with  the 
purposes  and  direction  of  the  Act  and. 
if  not.  to  determine  whether  the 
Secretary  should  consider  initiating 
condemnation  proceedings  to  acquire 
land  or  scenic  easements. 

f  202.21    Dennitions. 

For  the  purposes  of  this  subpart,  the 
following  terms  are  defined: 

Act  refers  to  the  act  of  December  31, 
1975.  which  established  the  Hells 
Canyon  National  Recreation  Area  (89 
Stat.  1117:  16  U.S.C  460gg— 460gg-13). 

Archaeological  sites  are  those  sites 
containing  relics,  artifacts,  and  other 
evidence  of  past  human  cultures 
including  historic  properties  as  defined 
by  the  National  Historic  Preservation 
Act. 

Commercial  land  is  land  within  the 
HCNRA  developed  for  commercial 
purposes  as  of  [insert  effective  date  of 
the  final  rule!  and  which  is  assigned  to 
the  commercial  land  category  (§  292.221 

Condemnation  is  the  acquisition  of 
lands  or  interests  therein  by  the 
Secretary  without  the  consent  of  the 
owner.  In  the  case  of  the  Act, 
condemnation  is  a  limited  authority  that 
may  be  exercised  by  the  Secretary  only 
in  the  event  that  a  standard  or  standards 
set  forth  herein  are  violated  for  all 

!)rivate  land  categories  except  mining 
ands.  Where  mining  lands  are  involved, 
the  Secretary  may  exercise  his  or  her 
condemnation  authority 
notwithstanding  the  fact  that  the  mining 
land  owner  has  complied  with  the 
relevant  standards  of  this  section. 

Comprehensive  Management  Plan  is 
the  document  that  establishes  the  array, 
levels,  and  manner  of  resource  uses 
within  the  HCNRA.  It  is  incorporated  as 
part  of  the  Wallowa-Whitman  National 
Forest  Land  and  Resource  Management 
Plan. 


Conservation  easement  or  Scenic 
easement  as  defined  in  section  9(d)  of 
the  Act  "means«the  right  to  control  the 
use  of  land  in  order  to  protect  aesthetic 
values  for  the  purposes  of  this  Act.  but 
shall  not  be  acquired  without  the 
consent  of  the  owner  to  preclude  the 
continuation  of  any  fanning  or  pastoral 
use  exercised  by  the  owner  as  of  the 
date  of  enactment  of  this  Act." 

Dude  mnching  is  a  business  oriented 
primarily  towards  furnishing  small 
groups  with  an  outdoor  recreational  and 
educational  experience  associated  with 
ranching  activities  and  perpetuates  the 
purposes  for  which  the  HCNRA  was 
established,  [hide  ranching  is 
subservient  to  the  primarily  recognized 
ranching  operation. 

Existing  uses  are  those  uses  of  or 
developments  to  private  land  as  of  the 
date  of  enactment  of  the  Act  on 
December  31. 1975. 

Farm/forest/grazing  lands  are  those 
lands  used  for  farms,  forest,  and  grazing 
purposes,  for  maintaining  watersheds  as 
fish  and  wildlife  habitat,  or  for 
providing  outdoor  recreational 
activities.  AH  such  lands  are  assigned  to 
the  Farm/Forest/Grazing  land  category 
in  §292.22. 

Farm/forest/grazing  Use  is  any 
traditional  agricultural,  silvicuhural.  or 
livestock  management  use  or 
combination  thereof  on  farm/forest/ 
grazing  lands  within  the  HCNR.\.  This 
includes,  but  is  not  limited  to. 
horticultural  use.  animal  husbandry  use. 
horse,  cattle,  and  sheep  ranching, 
seasonal  feedlots,  and  preparation  and 
storage  of  the  products  raised  on  farm/ 
forest/grazing  land  for  on-site  use  or  for 
disposal  by  marketing  or  otherwise.  The 
term  includes  truck  farming,  growing 
and  harvesting  of  timber,  and  grazing  of 
livestock. 

Hazardous  substance  includes  any 
material  so  classified  under  the 
Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act  of  1980.  as  amended  (42  U.S.C.  9601 
etseq). 

Land  modification  includes  any  land 
altering  activities  such  as  gravel  pits, 
mining,  and  road  construction. 

Mining  lands  ate  lands  primarily  used 
for  mining  purposes  as  of  [insert 
effective  date  of  the  final  rule]  and 
which  are  assigned  to  the  mining  land 
category  in  §  292.22. 

Outdoor  recreational  activities  are 
activities  such  as  camping,  picnicking, 
rafting,  boating,  hiking,  rock  climbing, 
fishing,  hunting,  horseback  riding,  and 
the  viewing  of  wildlife  or  st:enery. 

Ponce/  as  used  in  this  subpart  refers  to 
contiguous  tax  lots  under  one 
ownership.  For  the  purposes  of  this 


65306  Federal  Register  /  Vol.  58.  No.  238  /  Tuesday.  December  14.  1993  /  Proposed  Rules 


subpart,  rights-of-way  do  not  divide 
parcels  into  smaller  units. 

Partition  is  the  division  of  land  into 
lots,  and  which,  under  county  plaiming 
ordinances,  is  identified  by  a  map. 
drawing,  or  writing  which  contains  the 
descriptions,  locations,  specifications, 
and  dedications  for  roads,  utilities,  etc. 
and  which  has  been  properly  filed  with 
the  County  recorder. 

Private  land  is  land  not  in  federal, 
state,  or  local  government  ownership. 

Proposed  uses  are  those  uses  of  or 
development  to  a  private  land  parcel 
«vithin  the  HCNRA  initiated  after  [insert 
effective  date  of  the  pnal  rule]. 

Ranger  is  the  HCNRA  Area  Ranger. 
Wallowa-Whitman  National  Forest,  with 
offices  located  in  Enterprise.  Oregon, 
Riggins,  Idaho,  and  Clarkston, 
Washington,  except  for  the  Rapid  Wild 
and  Scenic  River  where  the  term  refers 
to  the  Salmon  River  District  Ranger,  Nez 
Perce  National  Forest,  located  in 
Whitebird.  Idaho. 

Recreational  facilities  are  facilities 
associated  with  or  required  for  outdoor 
recreational  activities  and  include,  but 
are  not  hmited  to,  parks,  campgrounds, 
hunting  and  fishing  lodges,  and 
in^rpretive  displays. 
- '  Residential  lands  are  lands  within  the 
HCNRA  developed  for  residential 
purposes  as  of  /insert  effective  date  of 
the  final  rule]  and  which  are  assigned  to 
the  Residential  land  category  in 
§292.22. 

Scenic  easement.  See  Conservation 
Easement. 

Screening  is  the  reduction  or 
elimination  of  the  visual  impact  of  any 
structure  or  land  modification  as  seen 
from  any  pubUc  travel  route  within  the 

HCNRA. 

Seasonal  feedlots  are  enclosed  areas 
of  concentrated  livestock  use,  usually 
less  than  5  acres.  They  are  used 
seasonally,  not  year  round,  for  winter 
feeding  and/or  calving  prior  to  moving 
to  the  summer  range. 

Solid  waste  is  discarded  solid 
materials  resulting  from  mining, 
industrial,  commercial,  agricultural, 
silvicuhural,  and  community  activities. 
This  term  does  not  include  domestic 
sewage  or  pollutants  such  as  silt  or 
dissolved  materials  in  irrigation  return 

flows. 

Structure  is  any  permanent  building 
or  facility,  or  part  thereof  such  as  bams, 
outhouses,  residences  and  storage 
sheds.  This  includes  electric 
transmission  line  systems,  substations, 
commercial  radio  transmitters,  relays  or 
repeater  stations,  antennas,  and  other 
electronic  sites  and  associated 
structures. 

Traditional  uses  are  ranching,  grazing, 
farming,  timber  harvesting  and  the 


occupation  of  homes  and  land 
associated  therewith  within  the 
HCNRA.  or  other  activities  including 
outdoor  recreational  activities,  which 
existed  on  or  before  December  31, 1975. 

Travel  route  is  a  route,  such  as  a 
county  or  National  Forest  system  road 
or  river  or  trail,  that  is  open  for  use  by 
members  of  the  general  public 

Zoning  is  the  regulation  of  private 
land  uses  by  a  local  unit  of  government. 


f  292.22    Land  category  assignments. 

(a)  Land  categories.  (1)  All  privately 
owned  land  within  the  HCNRA  is  to  be 
assigned  to  one  of  the  following  four 
land  categories: 

(i)  Farm/forest/grazing  land. 

(ii)  Mining  land. 

(iii)  Residential  land. 

(iv)  Commercial  land. 

(2)  A  map  or  maps  displaying  the 
privately  owned  lands  within  the 
HCNRA  and  the  land  categories  to 
which  they  have  been  assigned  must  be 
on  file  and  available  for  public 
inspection  at  the  Ranger's  office. 

(b)  Changes  in  land  category 
assignment.  Lands  assigned  to  the 
Commercial.  Residential,  or  Mining 
category  may  be  reclassified  as  farm 
forest/grazing  land  so  long  as  the 
intended  use  or  development  is 
consistent  with  the  standards  in 
§  292.23  and  the  Ranger  has  given 
public  notice  of  the  proposed  change  in 
the  local  newspaper  of  record  and  has 
notified  adjacent  landowners  and  the 
affected  county  government  at  least  30 
days  prior  to  any  decision  on  the 
proposed  change. 

§292.23    Standards  of  compatible  land  use 
and  development 

Private  land  use  that  conforms  to  the 
standards  of  this  section  is  deemed  to  be 
compatible  with  the  purposes  for  which 
the  HCNRA  was  established. , 

(a)  Standards  applicable  to  all  private 
land.  The  following  standards  are 
-applicable  to  use  and  development  of 

firivate  lands  within  the  HCNRA  in  all 
and  categories  as  of  [insert  effective 
date  of  the  pnal  rule]. 

(1)  Use  and  development  musf^ 
conform  to  applicable  local,  state,  and 
federal  environmental,  natural  resource 
and  land  use  development  law. 

(2)  All  new  or  replacement  structures 
are  screened  and/or  constructed  of 
materials  that  blend  with  the  natural 
environment,  except  where  structures 
typify  the  architectural  style  and 
materials  of  a  significant  historic  era 
such  as  pre-World  War  II.  Screening 
shall  not  be  required,  however,  for  new 
or  replacement  structures  that  are 
associated  with  an  existing  unscreened 
structure  or  structiues  that  were  not 


screened  at  the  time  this  rule  became 
effective. 

(3)  No  public  or  commercial  solid 
waste  disposal  sites  or  hazardous 
substance  disposal  sites  are  located  on 
private  lands  within  the  HCNRA. 

(4>  All  new  or  replacement  utility 
lines  are  placed  underground  where 
ground  conditions  and  topography 
permit.  This  standard  shall  not  prevent 
or  impair  routine  maintenance  of  utility 
lines  or  related  structures  in  existence 
prior  to  [insert  effective  date  of  the  final 
rule]. 

(5)  No  new  or  replacement  structures 
may  be  developed  within  the 
boundaries  of  the  Hells  Cany<Mi 
Wilderness,  provided  that  existing 
structures  may  be  repaired  and/or 
maintained. 

(6)  Significant  historic,  archaeologic. 
or  paleontologic  sites  are  protected. 

(7)  Sites  used  for  the  extraction  of 
common  mineral  materials,  such  as 
gravel,  are  solely  for  road  construction 
and  maintenance  purposes  on  all  except 
designated  mining  lands,  are  screened 
where  possible,  and  are  not  in  excess  of 
5  acres  in  size. 

(8)  Recreation  facilities  may  be 
developed  on  private  lands  that  enhance 
and  are  compatible  with  the  purposes 
and  direction  of  the  Act. 

(b)  Farm/forest/grazing  lands 
standards.  The  following  additional 
standards  are  applicable  to  farm/forest/ 
grazing  lands: 

(1)  The  minimum  lot  size  for 
residential  development  is  160  acres. 
Only  residences  associated  with  farm/ 
forest/grazing  uses  may  be  developed. 
Partitions  of  less  than  160  acres  may  be 
made  to  provide  for  the  continuation  of 
existing  conunercial  agriculture,  but 
may  not  be  developed  for  residential 
use. 

(2)  Structures  are  limited  to  those 
necessary  to  conduct  farm/forestygrazing 
use. 

(3)  Dude  ranching  is  permitted 
provided  it  is  compatible  with  the 
purpose  and  direction  of  the  Act  and  it 
is  part  of  a  recognized  ranching 
operation. 

(4)  New  or  replacement  structures  for 
farm/ forest/grazing  use  are  not  closer 
than  25  feet  from  a  property  line  or  55 
feet  from  the  center  line  of  a  travel 
route. 

(c)  Mining  lands.  (1)  The  following 
standards  are  applicable  to  mining 
lands: 

(i)  The  owner  of  mining  lands  must 
consult  with  the  Ranger  concerning 
proposed  mineral  development 
activities  prior  to  submitting  a  plan  of 
operations  to  the  relevant  state  or 
,  federal  agencies. 
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(ii)  Operations  comply  with  Federal 
and  State  mining,  air  quality,  water 
quality,  hazardous  waste,  water  disposal 
and  reclamation  standards. 

(iii)  The  type  and  number  of 
structures,  including  but  not  limited  to 
residences  associated  with  the  mining 
activity,  are  limited  to  the  minimum 
necessary  for  the  use  and  development 
of  the  mining  lands. 

(iv)  No  new  structures  are  located 
closer  than  25  feet  from  a  property  line 
or  55  feet  from  the  center  line  of  a  travel 
route. 

(v)  Mining  lands  are  not  partitioned. 

(2)  Notwithstanding  compliance  with 
the  standards  of  paragraph  (c)(1)  of  this 
section,  the  Secretary  may  acquire 
mineral  interests  in  the  HCNRA  without 
the  consent  of  the  owner,  if  the 
Secretary  deems  this  necessary  to  meet 
the  purposes  for  which  the  HCNRA  was 
established. 

1 292.24    Determination  of  compliance  and 
noncompliance. 

(2)  Compliance.  Landowners  may 
request  a  determination  by  the  Forest 
Service  as  to  whether  an  existing  or  a 
proposed  use  or  development  complies 
with  the  relevant  standards  set  out  in 
this  subpart. 

(1)  Requests  for  a  determination  of 
compliance  must  be  made  in  writing  to 
the  Ranger  and  include  the  following 
information: 

(i)  The  current  land  category  to  which 
the  land  is  assigned  (§  292.23); 

(ii)  The  use  or  development  that  exists 
or  that  is  proposed  for  the  property; 

(iii)  A  statement  as  to  whether  a 
change  in  the  land  category  assignment 
will  be  necessary  to  accommodate  the 
proposed  use  or  development; 

(iv)  The  timeframe  for  implementing 
the  proposed  use  or  development: 

(v)  A  statement  as  to  how  the 
proposed  use  or  development  satisfies 
the  relevant  standards  of  §  292.23  of  this 
subpart. 

(2)  The  Ranger  shall  review  the 
request  and  notify  the  landowner  in 
writing  within  45  days  whether  the 
existing  or  prop>osed  use  or 
development  is  in  compliance  with 

§  292.23  of  this  subpart.  The  Ranger  may 
extend  the  time  for  making  a 
compliance  determination  by  30  days  if 
additional  information  is  needed. 

(b)  Noncompliance.  In  the  event  that 
the  Forest  Service  determines  that  an 
existing  or  proposed  use  or 
development  is  not  in  compliance  with 
the  standards  of  §  292.23  of  this  subpart, 
the  Ranger  shall  give  the  landowner 
written  notice  of  the  manner  and  nature 
of  noncompliance.  To  the  extend 
practicable,  the  notice  will  include 
suggestions  for  achieving  compliance. 


The  notice  also  must  include  a 
statement  that  the  violation  of  a 
standard  or  standards  and  the  failure  to 
cure  such  violation  may  result  in  the 
initiation  of  condemnation  proceedings 
by  the  Secretary. 

(c)  Written  petition.  Any  interested 
party,  including,  but  not  limited  to, 
landowners,  government  o^icials,  or 
special  interest  groups  may  file  a 
written  petition  with  the  Forest 
Sup)ervisor  for  a  review  of  a  decision  of 
compliance  or  noncompliance.  The 
Forest  Supervisor  shall  render  a 
decision  within  30  days  of  the  receipt  of 
the  petition.  A  decision  by  the  Forest 
Supervisor  constitutes  the  final 
administrative  determination  by  the 
Department  of  Agriculture.  Petitions  of 
decisions  on  land  within  the  Rapid 
River  Wild  and  Scenic  River  Corridor 
should  be  addressed  to  the  Forest 
Supervisor.  Nez  Perce  National  Forest. 
Route  2.  Box  475,  Grangeville,  Idaho 
83450.  All  other  petitions  should  be 
addressed  to  the  Forest  Supervisor, 
Wallowa-Whitman  National  Forest.  P.O. 
Box  907,  Baker  Gty.  Oregon  97814. 

f  292.25    Information  requirements. 

The  information  required  by  §  292.24 
of  this  subpart  in  order  for  a  landowner 
to  obtain  a  determination  of  compliance 
constitutes  an  information  requirement 
as  defined  in  the  Paperwork  Reduction 
Act  (44  U.S.C  3507).  and  has  been 
approved  for  use  by  the  Office  of 
Management  and  Budget  and  assigned 
control  number  0596- 

Dated:  November  24. 1993. 
David  G.  Unger. 
Acting  Qtief 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

(FL-051-6819:  FRL-4813-S1     .  ^ 

Approval  and  Promulgation  of 
Implemefitation  Plans;  Florida: 
Proposed  Approval  of  Revisions  to 
Florida  Regulations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  Florida -State 
Implementation  Plan  (SIP)  for  ozone. 
These  revisions  were  submitted  to  EPA 
through  the  Florida  Department  of 
Environmental  Regulation  (FDER)  on 
January  8. 1993.  and  will  revise 


regulations  for  Stage  I  vapor  recovery 
(Stage  I)  in  Florida's  SIP  and  add 
regulations  pertaining  to  Stage  n  vapor 
recovery  (Stage  II).  This  plan  has  been 
submitted  by  the  FDER  to  satisfy  the 
requirement  of  section  182(b)(3)  of  the 
1990  Clean  Air  Act.  which  requires  all 
ozone  nonattainment  areas  classified  as 
moderate  or  worse  to  require  owners 
and  operators  of  gasoline  dispensing 
facilities  to  install  and  operate  stage  D 
vapor  recovery  systems.  FDER  has  also 
submitted  this  plan  as  an  integral  part 
of  the  program  to  achieve  and  maintain 
the  National  Ambient  Air  Quality 
Standards  (NAAQS)  for  ozone,  carbon 
monoxide,  nitrogen  dioxide  and  sulfur 
dioxide.  These  regulations  meet  all  of 
EPA's  requirements  for  stage  II  programs 
and  therefore  EPA  is  proposing  to 
approve  the  SIP  revisions. 
DATES:  To  be  considered,  comments 
must  be  received  by  EPA  Region  IV  on 
or  before  January  13, 1994. 
ADDRESSES:  Comments  may  be  mailed  to 
Alan  Powell  at  the  EPA  Region  IV 
'  address  indicated. 

Copies  of  the  material  submitted  by 
Florida  may  be  examined  during  normal 
business  hours  at  the  following 
locations: 

Region  IV  Air  Programs  Branch, 
Environmental  Protection  Agency  345 
Courtland  Street,  NE.,  Atlanta.  Georgia 
30365. 

Florida  Department  of  Environmental 
Protection.  Twin  Towers  Office 
Building,  2600  Blair  Stone  Road. 
Tallahassee,  Florida  32399-2400. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alan  W.  Powell  of  the  EPA  Region  IV 
Air  Programs  Branch  at  (404)  347-2864 
and  at  the  address  indicated  in  the 
ADDRESSES  section. 
SUPPLEMENTARY  INFORMATION:  On 
November  15. 1990,  the  President 
signed  into  law  the  Clean  Air  Act 
Amendments  of  1990.  The  Clean  Air 
Act  as  amended  in  1990  (CAA)  includes 
new  requirements  for  the  improvement 
of  air  quality  in  ozone  nonattainment 
areas.  Under  section  181(a)  of  the  CAA. 
nonattainment  areas  were  categorized 
by  the  severity  of  the  area's  ozone 
problem,  and  progressively  more 
stringent  control  measures  were 
required  for  each  category  of  higher 
ozone  concentrations.  The  basis  for 
classifying  an  area  in  a  specific  category 
was  the  ambient  air  quality  data 
obtained  in  the  three  year  period  1987- 
1989.  The  CAA  delineates  in  section 
182  the  SIP  requirements  for  ozone  non- 
attainment  areas  based  on  their 
classifications.  Specifically,  section 
182(b)(3)  requires  areas  classified  as 
moderate  to  implement  Stage  II  controls 
unless  and  until  EPA  promulgates  On 
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Board  Vapor  Recovery  (OBVR) 
•regulations  pursuant  to  section  202(a)(6) 
of  the  CAA.  Based  on  consultation  with 
the  ^4ational  Highway  Transportation 
Safety  Board,  EPA  determined  that 
OBVR  were  unsafe  and  therefore 
moderate  areas  must  implement  a  Stage 
n  program.  On  January  22. 1993,  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  ruled  that  EPA's 
previous  decision  not  to  require  OBVR 
controls  be  set  aside  and  that  OBVR 
regulations  be  promulgated  pursuant  to 
section  206(a)(6)  of  the  CAA. 
Subsequently,  EPA  reached  a  settlement 
with  the  plaintiffs  which  required  EPA 
to  promulgate  Hnal  regulations  by 
January  22, 1994.  After  such 
promulgation,  moderate  areas  will  not 
be  required  to  implement  Stage  II 
regulations,  but  Florida  has  indicated 
that  the  State  intends  to  continue  Stage 
n  as  part  of  its  long  term  maintenance 
plan.  Under  section  182  (b)(3),  EPA  was 
required  to  issue  guidance  as  to  the 
effectiveness  of  Stage  II  systems.  In 
November  1991,  EPA  issued  technical 
and  enforcement  guidance  to  meet  this 
requirement.  These  two  documents  are 
entitled  "Technical  Guidance-Stage  II 
Vaooi  Recovery  Systems  for  Control  of 
Vehicle  Refueling  Emissions  at  Gasoline 
Dispensing  Facilities"  (EPA-450/3-91- 
022)  and  "Enforcement  Guidance  for 
Stage  n  Vehicle  RefueUng  Control 
Programs".  In  addition,  on  April  16, 
1992,  EPA  published  the  "General 
Preamble  for  the  Implementation  of 
Title  I  of  the  Clean  Air  Act  Amendments 
of  1990"  (57  FR  13498).  The  guidance 
documents  and  the  General  Preamble 
discuss  Stage  n  statutory  requirements 
and  indicate  what  EPA  beUeves  a  State 
submittal  needs  to  include  to  meet  those 
requirements.  The  Florida  regulations 
meet  those  requirements  and  are 
discussed  below. 

Rale  17-252,  Gasoline  Vapor  Recovery 

Slage  II 

The  Southeast  Florida  Air  (Quality 
region  is  designated  nonattainment  for 
ozone  and  classified  as  moderate.  See  56 
FR  56694  (November  6. 1991)  and  57  FR 
56762  (November  30, 1992),  codified  at 
40  CFR  81.300  through  81.437.  Under 
section  182(b)(3)  of  the  CAA.  Florida 
was  required  to  submit  Stage  II  vapmr 
recovery  rules  for  this  area  by  November 
15, 1992.  On  January  8, 1993,  FDER 
submitted  to  EPA  Stage  II  vapor 
recovery  rules  that  were  adopted  by  the 
State  on  December  9, 1992,  and  the 
rules  became  state  effective  January  21, 
1993.  The  Florida  regulation  meets  EPA 
requirements  as  discussed  below. 
Additional  information  is  contained  in 
the  Technical  Support  Document  (TSD) 


which  is  available  for  review  in  the  EPA 
Reraon  IV  office. 

The  provisions  of  section  182(b)(3)  of 
the  CAA  include  a  requirement  for 
owners  or  operators  of  gasoline 
dispensing  systems  to  install  and 
op>erate  Stage  II  vapK>r  recovery 
equipment  at  their  facilities.  The  CAA 
specifies  that  the  state  regulation 
implementing  this  requirement  must 
apply  to  any  facility  that  dispenses  more 
that  10,000  gallons  of  gasoline  per 
month  or,  in  the  case  of  an  independent 
small  business  marketer  (ISBM).  any 
facihty  that  dispenses  more  than  50,000 
gallons  of  gasoline  per  month.  The 
definition  of  an  ISBM  is  included  in  the 
TSD  and  may  also  be  found  in  section 
324  of  the  CAA.  The  State  has  adopted 
a  general  applicability  requirement  of 
10,000  gallons  pier  month  and  has 
provided  an  applicability  requirement 
of  50,000  gallons  per  month  for  ISBM's. 
The  State  definition  of  ISBM  is 
consistent  with  the  definition  in  the 
CAA. 

The  CAA  sp>ecifies  the  time  by  which 
certain  facilities  must  comply  with  the 
State  regulation.  For  facilities  that  are 
not  owned  or  operated  by  an  ISBM, 
these  times,  calculated  from  the  time  of 
State  adoption  of  the  regulation,  are:  (1) 
6  months  for  facilities  for  which 
construction  began  after  November  15. 
1990,  (2)  1  year  for  facilities  that 
dispense  greater  than  100,000  pcl!ons  of 
gasoline  per  month,  ana  (3)  two  years 
for  all  other  facilities  (the  State  has  set 
a  more  stringent  time  frame  of 
November  15, 1994  for  these  facilities). 
For  ISBM's.  section  324(a)  of  the  Act 
provides  that  the  time  periods  may  be: 
(1)  33  percent  of  the  facilities  owned  by 
an  ISBM  by  the  end  of  the  first  year  after 
the  regulations  take  effect.  (2)  66  percent 
of  such  facilities  by  the  end  of  the 
second  year,  and  (3)  100  percent  of  siich 
facilities  after  the  third  year.  Florida  has 
provided  that  facilities  are  subject  to  the 
regulation  if  the  facility  dispense  more 
than  50.000  gallons  for  ISBMs  and  more 
than  10.000  gallons  for  other  facilities  in 
any  month  during  the  two  year  period 
prior  to  the  adoption.  This  regulation  is 
more  stringent  than  the  EPA  minimum 
requirement  and  is  therefore  consistent 
with  the  CAA. 

Consistent  with  EPA's  guidance,  the 
State  requires  that  Stage  II  systems  be 
tested  and  certified  to  meet  a  95  perpent 
emission  reduction  efficiency  by  using  a 
system  approved  by  the  California  Air 
Resources  Board  (CARB).  The  State 
requires  sources  to  verify  proper 
installation  and  function  of  Stage  II 
equipment  through  use  of  a  liquid 
blockage  test  and  a  leak  test  prior  to 
system  operation  and  every  five  years  or 
upon  major  modification  of  a  facility 


(i.e.,  75  percent  or  more  equipment 
change).  The  State  regulations  require 
that  records  relating  to  applicability, 
maintenance,  testing  and  permits  be 
kept  for  two  years  at  the  facility  or  a 
central  location.  If  records  are  not  kept 
at  th^fbcility  the  records  must  be  made 
available  within  seven  days  of  a  request 
by  the  State.  The  state  has  delegated  the 
authority  to  enforce  these  regulations  to 
the  local  programs  in  Broward,  Dade 
and  Palm  Beach  Counties.  The 
enforcement  programs  for  these 
programs  are  consistent  with  EPA 
guidance  and  a  summary  of  the 
programs  may  be  found  in  the  TSD. 

Stage  I 

The  Stage  I  regulations  have  been 
amended  to  require  Stage  I  vapor 
recovery  at  all  facilities  subject  to  the 
Stage  n  requirements  in  areas  which  are 
designated  as  a  nonattainment  or 
maintenance  area  for  ozone  under  Rule 
17-275.  F.A.C  (Broward,  Dade,  Duval. 
Hillsborough,  Palm  Beach  and  Pinellas 
Counties).  The  gasoline  tanker  truck 
section  was  also  revised  to  require 
submerged  filling  at  bulk  plants  and 
facilities  required  to  have  Stage  I  and  II 
vapor  recovery.  These  revisions  are 
consistent  with  EPA  policy  and 
requirements. 

Proposed  Action 

EPA  is  proposing  to  approve  the 
above  referenced  revisions  as  meeting 
the  requirements  of  section  182(b)(3)  of 
the  CAA.  All  of  the  revisions  are 
consistent  with  EPA  guidance.  EPA  is 
soliciting  public  comments  on  the 
proposed  action. 

Triis  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  imder  the  procedures 
published  in  the  Federal  Register  on 
January  19.  1989  (54  FR  2214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  3  SIP  revisions  (54  FR  2222) 
from  the  requirements  of  section  3  of 
Executive  Order  12291  for  a  period  of 
two  years.  The  U.S.  EPA  has  submitted 
a  request  for  a  permanent  waiver  for 
Table  2  and  Table  3  SIP  revisions.  The 
OMB  has  agreed  to  continue  the 
temporary  waiver  until  such  time  as  it 
rules  on  U.S  EPA's  request.  This  request 
continues  in  effect  under  Executve 
Order  12866  which  superseded 
Executive  Order  12991  on  September 
30, 1993. 

Nothing  in  this  action  shall  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  a  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
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light  of  specific  techaical,  econonaic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act. 
5  U.SjC  600  et  seq.,  EPA  must  prepare 
a  re^ikUory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  smaU  entities.  5  U.S.C  603 
and  604.  Akematively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  non-profit  enterprises, 
and  government  entities  with 
jurisdiction  over  populations  of  less 
than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I.  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approvaJ  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-state  relatioiKhip  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246,  256-66  (S.Q.  1976);  42  U.S.C 
7410(a)(2). 

List  of  Sol^eets  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference,  Intergovemraentel  relations. 
Ozone,  Reporting  and  recordkeeping 
requirements. 

AatfMnty:  42  U.S.C  7401-7«71q. 

Dated:  December  7. 1993. 
Patrkk  M.  Tabin. 
Acting  Regional  Administrator. 
|FR  Doc.  93-30461  Rted  12-13-93;  8;45  ami 
BiujNecooe  UM-ae-F 


40  CFR  Part  52 

[SIPTRAX  NO  M02t-1-S851;  A-1-FRL- 
4182-7] 

Approval  and  Promulgation  of  Air 
Quality  impfementation  Plans;  State  of 
Maryland;  Oxygenated  Gasoline 
Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
a  State  Implementation  Plan  (SIP) 


revisiea  submitted  by  the  State  of 
Maryland.  This  revision  implements  an 

oxygenated  gasoline  program  in  three 
control  areas  as  follows:  The  Northeast 
Oxygeneted  Gasoline  Control  Area, 
comprised  of  Cecil  County  which  is  part 
of  the  Philadelf^ia  Consolidated 
Metropolitan  Statistical  Area  (CMSA), 
the  Baltimore  Oxygenated  Gasoline 
Control  Area,  comprised  of  Baltimore 
City  and  Anne  Arundel,  Baltimore. 
Cacroll.  Harford.  Howard,  and  Queen 
Anne's  counties  which  axe  included  in 
the  Baltimore  Metropolitaa  Statistical 
Area  (MSA);  and  the  Washington 
Oxygenated  Gasoline  Control  Area, 
comprised  of  Calvert,  Charles, 
Frederick.  Montgomery,  and  Prince 
George's  counties  which  comprise  the 
Maryland  portion  of  the  Washington, 
DC  MSA.  This  SIP  revision  was 
submitted  to  satisfy  the  requirements  of 
the  Clean  Air  Act  Amendments  of  1990 
(the  Act)  which  require  all  carbon 
monoxide  nonattainment  areas  with  a 
design  value  of  9.5  parts  per  million 
(ppm)  or  greater  based  generally  on 
1988  and  1989  air  quality  monitoring 
data  to  implement  an  oxygenated 
gasoline  program.  The  intended  effect  of 
this  action  is  to  propose  approval  of  the 
oxygenated  gasoline  program.  This 
action  is  being  taken  under  section  110 
of  the  Act. 

DATES:  Comments  must  be  received  on 
or  before  January  13, 1904.  Public 
comments  on  this  document  are 
requested  and  will  he  considered  before 
taking  final  action  on  this  SIP  revision. 
ADDRESSES:  Comments  may  be  meiled  to 
Thomas  J.  Maslany,  Director,  Air, 
Radiation  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency. 
Region  III,  841  Chestnut  Building, 
Philadelphia,  PA  19107.  Copies  of  the 
documents  relevant  to  this  action  are 
available  few  public  inspection  during 
normal  business  hours  at  the  Air. 
Radiation  &  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IB,  same  address  as  above,  and 
at  the  Maryland  Department  of  the 
Environment,  2500  Broening  Highway, 
Baltimore,  MD  21224. 
FOR  FURTHER  H«FOftMATION  COtfTACT: 
Catherine  L.  Magliocchetti,  (215)  597- 
6863. 

SUPn.EMBITARY  MFORMATIOH: 

I.  Introduction 

Motor  vehicles  are  significarvt 
contributors  of  carbon  monoxide 
emissions.  An  important  measure 
toward  reducing  these  emissions  is  the 
use  of  cleaner-burning  oxygenated 
gasoline.  Extra  oxygen  enhaitces  fuel 
combustion  and  helps  to  of^t  fuel-rich 
operating  conditions,  particularly 


during  vehicle  starting,  wfaick  ore  reoei 
prevalent  in  the  winter. 

Section  211(m)of  the  Act  requires 
that  various  states  submit  revisions  to 
their  SIPs,  and  impiement  (ncygenated 
gasoline  programs  by  no  later  ritan 
November  1, 1992.  This  Mqairemenf 
applies  to  all  states  with  cariien 
monoxide  nonattainment  areas  with 
design  values  of  9.5  parts  per  million  or 
more  be&ed  generally  on  1988  and  1909 
air  quality  monitoring  data.  Each  state's 
oxygenated  gasoline  program  must 
require  gasoline  for  the  specified  centrel 
areas  to  contain  not  less  than  2.7 
percent  oxygen  by  weight  during  that 
portion  of  the  year  in  which  the  areas 
are  prone  to  high  ambient 
concentrations  of  carbon  monoxide. 
Under  sedion  211fm)(2),  the  oxygenated 
gasoline  requirements  are  to  generally 
cover  all  gasoline  sold  or  dispensed  in 
the  larger  of  the  Consolidated 
Metropolitan  Statistical  Area  (CMSA)  or 
the  Metropolitan  Statistical  Area  (MSA) 
in  which  the  nonattainment  area  is 
located.  Under  section  211(to)(2).  the 
length  of  the  control  period,  to  be 
established  by  the  EPA  Administrator, 
shall  not  be  less  than  four  months  in 
length  unless  a  state  can  demonstrate 
thot,  because  of  meteorological 
conditions,  a  reduced  control  period 
will  assure  that  there  will  be  no  cartran 
monoxide  exceedances  outside  of  such 
reduced  period.  EPA  announced 
guidance  on  the  establishment  of 
control  periods  by  area  in  the  Federal 
Register  on  October  20,  1992.» 

In  addition  to  the  guidance  on 
establishment  of  control  period  by  area, 
EPA  has  issued  additional  guidance 
related  to  the  oxygenated  gasoline 
program.  On  Oa'ober  20,  1992,  EPA 
announced  the  availability  of 
oxygenated  gasoline  credit  program 
guidelines  in  the  Federal  Register.  * 
Under  a  credit  program,  marketable 
oxygen  credits  may  be  generated  from 
the  sale  of  gasoline  with  a  higher  oxygen 
content  than  is  required  (i.e.  an  oxygen 
content  greater  than  2.7  percent  by 
weight).  These  oxygen  credits  may  be 
used  to  offset  the  sale  of  gasoline  with 
a  lower  oxygen  content  than  is  required. 
Where  a  credit  program  has  been 
adopted,  EPA's  guidelines  provide  that 
no  gallon  of  gasoline  should  contain  less 
than  2.0%  oxygen  by  weight. 

EPA  issued  labeling  regulations  under 
section  211fm)(4)of  the  Act.  Tliese 
labeling  regulations  were  published  in 


'  See  "GiiideliXes  for  Oxygenated  Gasoline  Oe<tll 
Programs  and  Guidelines  on  EstabllshRienl  of 
Control  Periods  tinder  Secricm  21 1(m)  of  the  Tlesn 
Air  Act  as  Amended — Notice  of  Availabililv.""  57 
FR  47849  (October  20.  19921 

2  See  note  1.  above.  EPA  was  issued  gtiidelinec  for 
credit  programs  under  section  211|inHS)  of  the  AcT. 
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the  Federal  Register  on  October  20. 
1992.3 

U.  Background  for  This  Action 

The  following  areas  in  the  State  of 
Maryland  are  designated  nonattainment 
for  carbon  monoxide  and  are  all 
classified  as  moderate  nonattainment 
areas  with  the  following  design  values 
based  on  1988  and  1989  data:  Baltimore 
MSA.  9.5  ppm.  and  Washington  MSA, 
11.4  ppm.  Additionally,  due  to  its 
inclusion  in  the  Philadelphia  CMSA. 
Cecil  County  was  also  included  in  the 
program.  The  Philadelphia  CMSA  has  a 
design  value  of  11.6  ppm.«  Under 
section  211(m)  of  the  Act.  Maryland  was 
required  to  submit  a  revised  SIP  under 
section  110  and  part  D  of  title  I  of  the 
Act  which  includes  an  oxygenated 
gasoline  program  for  Baltimore  City  and 
Anne  Arundel.  Baltimore,  Calvert. 
Carroll.  Charles,  Frederick.  Harford. 
Howard,  Montgomery,  Prince  George's 
and  Queen  Anne's  counties  by 
November  15. 1992.» 

On  November  13. 1992.  the  Maryland 
Department  of  the  Environment  (MDE) 
submitted  to  EPA  a  revision  to  its  SIP 
for  90  oxygenated  gasoline  program-.  The 
revision  included  additions  to  or 
changes  to  COMAR  03.03.05,  03.03.06. 
26.11.13,  and  26.11.26.  These  regulatory 
revisions  were  adopted  by  the  state  on 
October  6. 1992.  EPA  summarizes  its 
analysis  of  the  state  submittal  below.  A 
more  detailed  analysis  of  the  state 
submittal  is  contained  in  a  Technical 
Support  Document  (TSD).  dated  June 
16. 1993,  which  is  available  from  the 
Region  III  office,  listed  in  the  ADDRESSES 
section. 

III.  EPA's  Analysis  of  Maryland's 
Oxygenated  Gasoline  Program 

As  discussed  above,  section  211(m)(2) 
of  the  Act  requires  that  gasoline  sold  or 
dispensed  for  use  in  the  specified 
control  areas  contain  not  less  than  2.7 
percent  oxygen  by  weight.  Under 
section  211(m)(5),  the  EPA 
Administrator  issued  guidelines  for 
credit  programs  allowing  the  use  of 
marketable  oxygen  credits.  Maryland 
has  elected  to  adopt  a  regulation 
requiring  2.7%  oxygen  content  for  each 
gallon  of  gasoline  sold  in  a  control  area. 
The  following  sections  of  this  notice 
address  some  specific  elements  of  the 


J  See  "Notice  of  Final  Oxygenated  Fuels  Labeling 
Regulations  under  Section  2ll(m)  of  the  Clean  Air 
Act  as  Amended— Notice  of  Final  Rulemaking."  57 
FR  47769.  The  labeling  regulations  may  be  found 
at  40  CFR  part  80,  S  80.35. 

<  See  "Designation  of  Areas  for  Air  Quality 
Planning  Purposes."  56  FR  56694  (November  6. 
1991). 

>  See  credit  program  guidelines  at  3,  wherein  the 
November  15. 1992  SIP  revision  due  date  was 
specified. 


State's  submittal.  Parties  desiring  more 
specific  information  should  consult  the 
TSD. 

Applicability  and  Program  Scope 

Section  211(m)(2)  requires  oxygenated 
gasoline  to  be  sold  during  a  control 
period  based  on  air  quality  monitoring 
data  and  established  by  the  EPA 
Administrator.  Maryland  has 
established  a  control  period  which 
begins  each  year  on  November  1,  and 
continues  for  four  months  through 
February  28,  or  February  29  in  a  leap 
year.  This  control  period  is  consistent 
with  the  EPA  guidance. 

Transfer  Documents 

Maryland  has  included  requirements 
related  to  transfer  documentation  in  its 
regulation.  These  transfer  document 
requirements  will  enhance  the 
enforcement  of  the  oxygenated  gasoline 
regulation,  by  providing  a  paper  trail  for 
each  gasoline  sample  taken  by  state 
enforcement  personnel. 

Enforcement  and  Penalty  Schedules 

State  oxygenated  gasoline  regulations 
must  be  enforceable  by  the  state 
oversight  agency.  EPA  recommends  that 
states  will  visit  at  least  20%  of  regulated 
parties  during  a  given  control  period. 
Inspections  should  consist  of  product 
sampling  and  record  review.  In 
addition,  each  state  should  devise  a 
comprehensive  penalty  schedule. 
Penalties  should  reflect  the  severity  of  a 
party's  violation,  the  compliance  history 
of  the  party,  as  well  as  the  potential 
environmental  harm  associated  with  the 
violation. 

The  Maryland  regulation  does  not 
address  enforcement  provisions; 
however,  enforcement  provisions  for  the 
oxygenated  gasoline  program  are  found 
in  Subtitle  6  of  the  Maryland 
Environmental  Article.  Title  2.  This 
section  of  the  Article  states  that  the 
MDE  shall  use  the  facilities  and  services 
of  appropriate  agencies  of  political 
subdivisions  to  enforce  the  standards  set 
under  this  title.  The  Maryland  Motor 
Vehicle  Fuel  Tax  Division  is  the 
oversight  agency  for  enforcement  of  the 
Oxygenated  Gasoline  Program.  Subtitle 
6  also  provides  for  corrective  orders  and 
civil  penalty  provisions.  Maryland's 
enforcement  and  penalty  provisions  are 
acceptable  to  EPA. 

Test  Methods  and  Laboratory  Review 

EPA's  sampling  procedures  are 
detailed  in  appendix  D  of  40  CFR  part 
80.  EPA  has  recommended,  in  its  credit 
program  guidelines,  that  states  adopt 
these  sampling  procedures.  Maryland 
has  adopted  EPA  sampling  procedures. 


Each  state  regulation  must  include  a 
test  method. 

EPA's  guidelines  recommend  the  use 
of  the  oxygenate  flame  ionization 
detector  (OFID)  test,  although  parties 
may  efect  to  use  ASTM-D4815-89  or 
another  method,  if  approved  by  EPA. 
Maryland  has  elected  to  use  the 
American  Society  for  Testing  and 
Materials  test  method  ASTM-D48 15-89 
or  OFID  method. 

EPA  has  established  an  interim  testing 
tolerance,  which  states  appropriate 
ranges  for  credit  and  per-gallon 
programs."  As  EPA  states  in  that 
memorandum,  the  purpose  of  the  testing 
in  a  credit  program  is  to  determine  if  a 
sample  meets  the  2.0  percent  minimum 
oxygen  content  requirement  and  to 
determine  whether  the  documentation 
that  accompanied  that  gasoline  is 
correct.  For  a  per-gallon  program,  the 
purpose  of  the  testing  is  to  determine 
whether  the  gasoline  contains  less  than 
2.7  percent  oxygen  by  weight.  Section 
211(m)  of  the  Clean  Air  Act  provides 
that  the  gasoline  is  to  contain  2.7% 
oxygen  by  weight,  "subject  to  a  testing 
tolerance  established  by  the 
Administrator."  Maryland  has 
established  a  testing  tolerance  which  is 
not  in  agreement  with  EPA's  interim 
guidance.  Maryland  codified  a  -0.4 
through  +0.6  weight  percent  oxygen 
blending  tolerance  which  is  less 
stringent  than  the  tolerance  outlined  in 
the  October  5. 1992  memo  cited  above, 
because  EPA's  guidance  included  a 
-0.3  tolerance.  Since  EPA's  interim 
guidance  on  testing  tolerance  is 
currently  being  reviewed  and  may  be 
revised.  EPA  will  accept  Maryland's  less 
stringent  testing  tolerance  until  EPA 
establishes  a  final  testing  tolerance. 
Once  EPA  establishes  a  final  tolerance, 
the  Agency  will  require  Maryland  to 
revise  its  regulation  (by  way  of  a  "Sip 
Call  letter")  if  the  testing  tolerance  has 
boundaries  which  are  more  stringent 
than  Maryland's  boundaries. 
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Labeling 

EPA  was  required  to  issue  federal 
labeling  regulations  under  section 
211(m)(4)  of  the  Act.  These  regulations, 
published  in  the  Federal  Register  on 
October  20, 1992,7  required  the 
following  statement  be  posted  for  a  per- 
gallon  program  or  credit  program  with 
minimum  oxygen  content  requirement: 

"The  gasoline  dispensed  from  this  pump  is 
oxygenated  and  will  reduce  carbon  monoxide 
pollution  from  motor  vehicles." 


•  See  Memorandum  dated  October  5. 1992  from 
Mary  T.  Smith,  Director.  Field  Operations  and 
Support  Division  to  State/Local  Oxygenated  Fuels 
Oon  tacts. 

'  See  note  3. 


ThfS  Federal  regulation  also  specifias 
the  appearance  »id  placement 
requirements  for  the  labels. 

EPA  has  strongly  ceconuareaded  that 
states  adopt  their  own  lebeliflg 
regulations,  consistent  with  the  Federal 
regulation.  Maryland  has  adopted 
labeling  regulations  consistent  with  the 
federal  regulatioa. 

EPA  is  proposing  to  approve  the 
Maryland  SIP  revision  for  tn 
oxygenated  gasoline  program,  which 
was  submitted  on  November  13.  1992. 
EPA  is  soUcitiog  public  commeats  on 
the  issues  discussed  in  this  notice  or  on 
gther  relevant  matters.  These  commei^ 
will  be  considered  before  taking  final 
action.  Interested  parlies  may 
participate  in  the  Federal  rulemaking 
procedure  by  submitting  written 
comments  to  the  EPA  Regional  olTice 
listed  in  the  AOORESSES  section  of  this 
notice. 

Proposed  Action 

EPA  has  evaluated  Maryland's 
amendments  to  COMAR  03.03.05. 
03.03.06,  26.11.13,  26.11.20  for 
consistency  with  the  CAA  and  EPA 
regulations,  and  is  proposing  approval 
of  Maryland's  submittal  to  amend  its 
SIP. 

Nothing  in  .this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  enviroBmeivtal 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  the  Regulatory  Flexibifity  Act. 
5  U.SXl  600  et.  seq.,  EPA  must  prepare 
a  regulatory  Oexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  eati'>es.  5  U.SXi.  6Q3 
and  604.  Alternatively..  EPA  may  certify 
that  the  rule  wilt  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  aiclude  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

SIP  apptrovals  luuier  sections  1 10  and 
301.  and  subchapter  I.  part  D  of  the  CAA 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  aiready  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  I 
certi^  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
CAA,  preparation  of  a  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 


Cteoa  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIFs  sn  such 
grounds.  Uaioa  Electric  Co.  v.  U.S.  EPA. 
427  U.S.  246,  255-66  |19(7«J;  42  U.S.C 
7410(8)(2). 

This  Proposed  approval  of  the 
Maryland  Oxygenated  Gasoline  Pro^m 
has  been  classified  as  a  Table  2  action 
for  signaeure  by  the  Regional 
Administrator  imder  the  procedures 
published  in  the  Federal  Register  on 
January  19,  1989  (54  FR  2214-2225).  On 
January  6, 1989.  the  Office  of 
Management  and  Budget  waived  Table 
2  and  Table  3  SIP  revisions  from  the 
requirements  of  section  3  of  Executive 
Order  12291  for  a  period  of  two  yews. 
EPA  has  submitted  a  request  for  a 
permanent  waiver  for  Table  2  and  3  Sff> 
revisions.  OMB  has  agreed  to  continoe 
the  temporary  waiver  until  such  tiow  as 
it  rules  oa  EPA's  request. 

The  AdHTinistrator's  decision  to 
approve  or  disapprove  the  SIP  revision 
will  be  based  an  whether  it  meets  the 
requirements  of  Section  110(a)(2KA)- 
(K),  110(aU3>.  and  part  Dof  the  Clean 
Air  Act.  as  amended,  and  EPA 
regulations  in  40  CFR  part  51. 

List  oTSttbiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide, 
incorporation  by  reference. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 

Authority:  42  U.S.C  74m-7671q. 

Dated:  Novemtjer  30,  1993. 
Stanley  I.  Laskottrski, 
Acting  Region  Administrator,  Region  III. 
|FR  Doc.  93-30463  Filed  T2-13-93;  8:45  ami 
BiLUNO  cooc  esao-so-p 


40  CFR  Part  68 
[A-S1-73;  FRL  4aU-q 

Risk  Management  Programs  for 
Chemical  Accidental  ReAease 
Prevention:  Proposed  Rule 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule;  notice  of  public 
hearing, 

SUMMARY:  On  October  20. 1993  the 
Environmental  Protection  Agency 
pnoposed  regulations  that  would  require 
development  and  implementalion  of 
risk  management  programs  at  facilities 
that  mam^iacture,  process,  use,  store,  or 
otherwise  handle  regulated  substances 
in  qiiantities  that  exceed  specified 
thresholds.  EPA  has  proposed  a  list  of 
regulated  substances  and  thresholds 
separately.  Risk  management  programs 
provide  facilities  with  an  integraied 


approach  to  identifying  and  manning 
the  hazards  pos^  by  these  regulated 
substances.  The  risk  management  plans 
developed  under  such  programs  would 
be  registered  with  EPA.  provided  to  the 
Chemical  Safety  and  Hazard 
Investigation  Board,  state  governments, 
and  local  plaiuiag  authorities,  and 
made  available  to  the  public  The 
proposed  rule  would  assist  facilities  and 
communities  in  efiorls  te  lessen  the 
number  and  severity  of  serious  chemical 
accidents.  This  notice  schedules  an 
additional  public  hearing  in  Hoosteo, 
Texas  on  January  6,  1994  from  9  a.m.  to 
9  p.m. 

DATES:  Comments  must  be  submitted  en 
or  before  February  16,  1994.  Pubfic 
hearings  will  be  held  in  Sen  Prarjcisco. 
CA  on  December  15,  1993.  and  in 
Houston,  TX  on  January  6,  1§94  from  9 
a.m.  to  9  p.m.  A  Federal  Register  Notice 
on  November  16, 1993  annouiiced  \hm 
^  San  Francisco  hearing.  Persons 
interested  in  appearing  at  the  Houston 
public  hearing  should  register  with  EPA 
at  (214)  6S5-2277  and  snbont  thefr 
testimony  by  December  30, 1993. 

ADDRESSES:  Comments  should  be 
mailed  or  submitted  to:  Environmental 
Protection  Agency.  Air  Docket  (LE-131), 
Attn:  Docket  No.  A-91-73,  Waterside 
Mall.  401  M  Street,  SW.,  Washington, 
DC  20460.  Connnents  must  be  subnviited 
in  duplicate.  In  addilioD,  testimony  for 
the  Houston  hearing  should  be  raaikd 
to:  Attn:  RMP  Hearing,  EPA  Region  6 
Mail  Code  6E-E.  Allied  Bank  Tower. 
1445  Ross  Avenue.  Dallas,  TX  7S202- 
2733.  The  public  hearing  will  be  held  at: 
Pasadena  Convention  Center,  7902 
Fairmont  Parkway,  Pasadena.  TX. 

Docket:  Supporting  docunientation 
used  in  developing  this  proposed  rule  is 
contained  in  Docket  No.  A-91-73.  This 
docket  is  available  for  public  inspection 
and  copying  between  8:30  a.m.  and  12 
noon,  arid  between  1:30  and  3:30  pjn. 
Monday  through  Friday,  at  the 
Washington  address  listed  above.  A 
reasonable  fee  may  be  charged  for 
copying. 

FOR  RWTHER  IWfORMATKJN  CONTACT:  Dr. 
Lyse  Helsing,  Chemical  Emergency 
Preparedness  and  Prevention  OfHce, 
Environmental  Protection  Agency.  5101, 
401  M  St.  SW..  Washington.  DC  20460. 
(202)  260-6128:  or  the  Emergency 
Planning  and^ Community  Pjght-to- 
Know  Hotline,  (800)  535-0202;  in 
northern  Virginia  and  Alaska,  (703) 
920-9877. 

Dated:  December  6, 1993. 
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Signed: 
JimMakris, 

Director,  Chemical  Emergency  Preparedness 

and  Prevention  Office. 

IFR  Doc.  93-30351  Filed  12-13-93;  8:45  am) 

ICOOE  t6M-a»-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Parts  435, 436, 440,  and  447 
pyiB-2»-P] 

RIN  0938-AE51 

Medicaid  Program;  Extended  Medicaid 
for  Certain  Families  Who  Lose  AFDC 
Eligit>ility  Because  of  Earned  Income; 
Work  Supplementation  Participants; 
Residency  of  Minor  Parents  and 
Pregnant  Individuals 

AGENCY:  Health  Care  Financing 

Administration  (HCFA).  HHS. 

ACTION:  Notice  of  Proposed  Rulemaking. 

SUMMARY:  This  proposed  rule  would 
amend  the  Medicaid  regulations  that 
specify  eligibility  groups  and  conditions 
of  eligibility.  It  would — 

•  Revise  the  provisions  for  extended 
Medicaid  to  families  that  lose  Aid  to 
Families  with  Dependent  Children 
(AFDC)  benefits  because  of  excess 
income  in  a  month  in  which  the 
monthly  earnings  or  hours  of 
employment  increase  or  the  earnings 
disregards  are  lost; 

•  Make  Medicaid  eligibility 
mandatory  for  individuals  who  are 
deemed  to  be  AFDC  recipients  because 
of  participation  in  a  State-operated  work 
supplementation  program;  and 

•  Prohibit  States  from  imposing,  on 
Medicaid  eligibility  groups  other  than 
certain  AFDC  recipients,  any  State- 
elected  AFDC  requirement  that  minor 
parents  under  age  18  and  minor 
individuals  under  age  18  who  are 
pregnant  must  reside  with  specified 
aduhs  or  in  specified  living 
arrangements. 

The  proposed  changes  would 
implement  provisions  of  the  Family 
Support  Act  of  1988,  Public  Law  100- 
485,  as  amended  by  the  Omnibus 
Budget  Reconciliation  Acts  of  1989  and 
1990.  Public  Law  101-239  and  Public 
Law  101-508,  respectively. 
DATES:  Written  comments  will  be 
considered  if  we  receive  them  at  the 
appropriate  address,  as  provided  below, 
no  later  than  5  p^m.  on  February  11, 
1994. 

ADDRESSES:  Mail  wrritten  comments  to 
the  following  address:  Health  Care 


Financing  Administration:  Department 
of  Health  and  Human  Services, 
Attention:  MB-26-P.  P.O.  Box  26676, 
Baltimore,  Maryland  21201. 

Please  address  a  copy  of  written 
comments  on  information  collection 
requirements  to:  Office  of  Information 
and  Regulatory  Affairs,  Attention:  Laura 
Oliven,  Office  of  Management  and 
Budget.  Room  3002,  New  Executive 
Office  Bldg..  Washington.  D.C.  20503. 
If  you  prefer,  you  may  deliver  your 
written  comments  to  one  of  the 
following  locations: 
Room  309-G.  Hubert  H.  Humphrey 
Bldg.,  200  Independence  Ave.,  SW., 
Washington,  DC.  20201.  or 
Room  132.  East  High  Rise  Bldg..  6325 
Security  Boulevard.  Baltimore,  Md. 
21207. 

Due  to  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
MB-26-P.  Comments  will  be  available 
for  public  inspection  as  they  are 
received,  beginning  approximately  3 
weeks  after  publication,  in  Room  309- 
G  of  the  Departmental  offices  at  200 
Independence  Ave..  SW.,  Washington. 
D.C,  on  Monday  through  Friday  of  each 
week  from  8:30  a.m.  to  5  p.m.  (202-690- 
7890). 

FOR  FURTHER  INFORMADON,  CONTACT: 
Richard  Coyne,  (410)  966-4458. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  General  Background  and  Legislation 

Under  the  Medicaid  program.  States 
are  required  to  provide  medical 
assistance  to  individuals  who  are 
receiving,  or  deemed  to  be  receiving. 
Aid  to  Families  with  Dependent 
Children  (AFDC).  Title  IV-A  (AFDC) 
and  title  XIX  (Medicaid)  of  the  Social 
Security  Act  (the  Act),  the  authorities 
for  the  two  programs,  are  specific  as  to 
the  description  of  AFDC  and  Medicaid 
eligibility  groups  of  individuals  and  the 
conditions  under  which  they  are  ^  ^ 
eligible. 

On  October  13, 1988,  the  Family 
Support  Act  of  1988,  Public  Law  100- 
485  was  enacted.  This  Act  revised  the 
AFDC  program  to  emphasize  work, 
child  support,  and  family  benefits;  to 
encourage  and  assist  needy  children  and 
parents  imder  the  program  to  obtain  the 
education,  training,  and  employment 
needed  to  avoid  long-term  welfare 
dependency;  and-to  make  other 
necessary  improvements  to  assure  that 
the  program  would  be  more  effective  in 
achieving  its  objectives.  As  part  of  these 
improvements,  the  Family  Support  Act 
changed  a  number  of  sections  of.  and 


added  a  new  section  1925  to,  the  Social 
Security  Act  that  affect  the  furnishing  of 
Medicaid  to  AFDC-related  individuals. 
Certain  Medicaid  provisions  of  the 
Family  Support  Act  were  further 
amended  by  the  Omnibus  Budget 
Reconciliation  Act  of  1989  (OBRA  "89), 
Public  Law  101-239,  enacted  on 
December  19, 1989,  and  the  Omnibus 
Budget  Reconciliation  Act  of  1990 
(OBRA  '90),  Public  Law  101-508, 
enacted  on  November  5, 1990  (to  be 
effective  as  if  the  amendments  were 
included  in  the  enactment  of  the  Family 
Support  Act  of  1988).  We  will  discuss 
these  provisions  individually  below  and 
specify  how  we  propose  to  incorporate 
them  into  the  Medicaid  regulations. 

B.  Extended  Medicaid  to  Families  Who 
Lose  AFDC  Eligibility  Because  of 
Increased  Earnings  or  Hours  of 
Employment  or  Loss  of  Earnings 
Disregards 

Before  passage  of  the  Family  Support 
Act,  the  statute  provided  for  continuing 
Medicaid  to  AFt)C  families  that  lost 
AFDC  eligibility  as  a  result  of  earnings 
from  employment.  If  a  family  was 
eligible  for  and  received  benefits  in  at 
least  3  of  the  6  months  immediately 
preceding  the  month  it  became 
ineligible  for  AFDC  solely  as  a  resuU  of 
increased  hours  of  or  increased  income 
from  employment.  States  were  required 
to  continue  Medicaid  for  a  period  of  4 
months.  The  provision  of  extended 
Medicaid  aho  applied  to  a  family 
receiving  AFDC  on  the  basis  of  the 
unemployment  of  the  principal  earner  if 
the  family  became  ineligible  for  AFDC 
because  the  principal  earner  worked 
more  than  100  hours  a  month.  States 
were  required  to  continue  Medicaid 
benefits  for  9  months  to  families  that 
lost  AFDC  eligibility  solely  because  the 
family  lost  either  the  $30  and  one-third 
earned  income  disregard  or  the  $30 
disregard.  States  had  the  option  to 
provide  Medicaid  for  an  additional  6 
months  to  families  who  would  have 
been  eligible  for  AFDC  if  the  earned 
income  disregards  were  applied.  (AFDC 
recipients  are  entitled  to  the  disregard  of 
$30  plus  one-third  of  additional 
earnings  in  determining  AFDC  benefit 
amounts.  However,  the  one-third 
disregard  is  applied  for  only  4 
consecutive  months.  The  $30  disregard 
is  available  for  8  additional  months.) 

Section  303(a)(1)  of  the  Family 
Support  Act  changed  the  provisions  for 
extended  Medicaid  under  the 
circumstances  described  above,  effective 
April  1, 1990  (October  1, 1990.  for 
Kentucky),  through  September  30, 1998. 
Section  641  l(i)  of  OBRA  '89  clarifies 
that  the  suspension  of  the  6-month  or  9- 
month  extension  does  not  apply  to 
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families  that  lost  AFDC  eligibility  before 
April  1. 1990.  Section  303(a)(1) 
established  a  new  section  1925  of  the 
Social  Security  Act  that  requires  State 
Medicaid  agencies  to  continue  to 
provide  Medicaid  to  each  family  that 
was  eligible  for  and  received  AFDC 
under  an  approved  State  plan  in  at  least 
3  of  the  6  months  immediately 
preceding  the  month  the  family  became 
ineligible  for  AFDC  because  of  hours  of, 
or  income  from,  employment  of  the 
caretaker  relative,  or  because  a  member 
of  the  family  loses  the  earned  income 
disregards.  Under  this  provision, 
Medicaid  must  be  continued  for  6 
months  without  reapplication  for 
benefits,  beginning  with  the  month  the 
family  becomes  ineligible  for  AFDC  if 
there  is  a  child  living  in  the  home  and 
other  specified  requirements  are  met. 
States  must  offer  extended  Medicaid  for 
an  additional  6-month  period  to  any 
family  that  received  assistance  for  the 
entire  initial  6-month  extended  period. 
Eligible  families  that  elect  to  receive  the 
additional  6-months  of  extended 
Medicaid  also  must  meet  certain  other 
conditions  specified  in  the  statute. 

Section  1925(d)  of  the  Act  specifies 
that  extended  Medicaid  must  not  be 
granted  to  any  individual  who  the  State 
AFDC  or  Medicaid  agency  determines 
has  committed  fraud  during  the  last  6 
months  in  which  the  family  was 
receiving  aid  before  otherwise  being 
provided  extended  Medicaid  eligibility. 
These  determinations  would  be  subject 
to  the  fraud  and  program  abuse 
provisions  for  AFDC  and/or  Medicaid 
under  sections  1128, 1128A,  and  1128B 
of  the  Act  and  implementing  regulations 
under  42  CFR  Part  455.  Under  the  AFDC 
program,  a  determination  of  fraud  must 
be  made  following  a  hearing.  Under 
Medicaid,  a  conviction  for  fraud  must 
be  made  by  a  court  of  competent 
jurisdiction. 

Section  1925(c)(1)  specifies  that  a 
State  with  a  section  1115(a)  waiver  must 
meet  the  requirements  of  section  1925 
in  the  same  manner  as  the  State  would 
be  required  to  meet  such  requirements 
if  the  State  had  in  effect  a  plan  approved 
under  title  XIX.  However,  based  on  the 
legislative  history  for  the  Family 
Support  Act,  section  1925(c)(1)  was 
added  to  be  applicable  only  in  the  State 
of  Arizona.  Section  1925(c)(2)  specifies 
that  the  provisions  of  section  1925 
apply  only  to  the  50  States  and  the 
District  of  Columbia;  they  do  not  apply 
to  the  Territories.  However,  the 
amendments  made  by  section  303(b)(1) 
of  the  Family  Support  Act  suspend  until 
October  1. 1998.  the  authority  under 
sections  19C2(e)  aiid  402(a)(37)  under 
which  extended  Medicaid  was  provided 
before  enactment  of  the  Family  Support 


Act.  As  a  result,  there  is  some  question 
as  to  the  statutory  authority  for 
extended  benefits  for  the  Territories.  We 
do  not  believe  the  Congress  intended  to 
remove  the  authority  for  extended 
Medicaid  in  the  Territories  and  are 
therefore  permitting  Guam,  Puerto  Rico, 
and  the  Virgin  Islands  to  continue 
extended  Medicaid  under  the  authority 
of  sections  1902(e)  and  402(a)(37)  in 
effect  prior  to  April  1, 1990. 

Following  is  a  detailed  discussion  of 
the  specific  provisions  included  in 
section  1925  as  established  by  the 
Family  Support  Act  and  as  subsequently 
modified.  These  provisions  establish 
specific  conditions  of  eligibility, 
reporting  and  notification  requirements, 
conditions  for  continuing  and 
terminating  extended  Medicaid, 
requirements  and  options  for  the  scope 
of  services  provided  during  the 
extended  Medicaid  periods,  alternative 
methods  for  providing  services,  and  the 
option  to  require  payment  of  premiums 
during  the  second  6-month  period. 

1.  Conditions  of  Eligibility — Initial  6- 
Month  Period 

As  stated  earlier,  section  1925  of  the 
Act  provides  for  two  6-month  periods  of 
extended  Medicaid  when  specific 
conditions  of  eligibility  are  met.  The 
first  6-month  period  begins  with  the 
month  the  family  becc~.cs  ineligible  for 
AFDC.  The  second  6-month  period 
immediately  succeeds  the  first  6-month 
period. 

To  be  eligible  under  the  initial  6- 
month  period,  a  family  must  become 
ineligible  for  AFDC  because  of  increased 
hours  of,  or  increased  income  from, 
employment  of  the  caretaker  relative,  or 
because  a  member  of  the  family  loses 
the  $30  and  one-third  earned  income 
disregard  or  the  $30  disregard.  In 
addition,  the  family  must  continue  to 
have  a  child  living  in  the  family, 
whether  or  not  the  child  is  a  dependent 
child  under  AFDC,  and.  at  State  option, 
may  be  required  to  apply  for  health  care 
coverage  under  his  or  her  employer's 
health  plan. 

Under  the  provisions  of  section  1925, 
as  initially  included  under  the  Family 
Support  Act,  the  family  had  to  include 
a  child  that  was  dependent  according  to 
the  AFDC  definition  of  dependency. 
Section  6411(i)  of  OBRA  '89  made  a 
technical  correction  to  section  1925  to 
specify  that  the  family  was  eligible  for  . 
extended  Medicaid  if  all  other 
conditions  of  eligibility  were  met  as 
long  as  the  family  included  a  child, 
whether  or  not  the  child  meets  the 
AFDC  definition  of  dependency.  The 
change  made  by  OBRA  '89  was  to  clarify 
that  the  requirement  that  the  family 
include  a  "dependent  child"  could  be 


met  even  though  the  principal  wage 
earner  was  employed.  To  be  a 
"dependent  child"  for  AFDC  purposes, 
a  child  must  both  be  needy  and  be 
deprived  of  parental  care  and  support 
because  of  the  absence,  disability, 
unemployment,  etc.,  of  the  parent.  The 
original  language  of  section  1925 
specified  that  the  family  had  to  include 
a  child  "who  would  if  needy  be"  a 
dependent  child  because  it  intended  to 
cover  families  with  children  who  no 
longer  were  eligible  for  AFDC  because 
they  were  no  longer  needy.  However, 
this  original  language  did  not  take  into 
account  that,  in  addition  to  no  longer 
being  needy,  children  in  intact  families 
no  longer  met  the  deprivation  factor 
when  the  principal  wage  earner  became 
ernployed. 

To  conform  our  regulations  to  section 
1925,  we  propose  to  specify  that  the 
State  must  provide  extended  benefits  to 
a  family  that  loses  eligibility  for  AFDC 
benefits  because  of  an  increase  in  either 
the  earned  income  or  the  hours  of 
employment  of  the  caretaker  relative  or 
because  the  earnings  disregards  are  lost 
(as  determined  by  the  AFDC  agency) 
(§  435.112(b)(2)).  Loss  of  AFDC 
eligibility  would  be  considered  to  be 
"because  of  an  increase  in  earned 
income  (or  loss  of  the  earnings 
disregards)  under  either  of  the  following 
conditions: 

•  If  the  increase  in  earned  income  (or 
countable  income  resulting  from  the 
loss  of  the  disregard)  were,  by  itself, 
sufficient  to  make  the  family  ineligible; 
or 

•  If  the  increase  in  other  income  were 
not  sufficient,  by  itself,  to  make  the 
family  ineligible,  but  together  with  an 
increase  in  the  family's  earned  income 
(or  countable  income  resulting  from  the 
loss  of  the  disregard)  resulted  in  the 
family's  loss  of  eligibility  for  AFDC. 

The  following  are  examples  of  this 
interpretation  as  applied  to  a  family  of 
four  in  a  State  with  an  AFDC  standard 
of  $400  per  month: 

Example  1:  The  caretaker  relative,  in 
a  family  with  no  other  income,  becomes 
employed  on  June  1  and  reports 
countable  earned  income  of  $500  in 
June.  The  family  is  no  longer  eligible  for 
AFDC  in  June  due  to  excess  income. 
The  excess  income  is  entirely  because  of 
an  increase  in  earned  income  and  the 
family  is  eligible  for  extended  Medicaid. 

Example  2:  A  family  has  recurring 
monthly  unearned  income  of  $300.  The 
caretaker  relative  becomes  employed  on 
June  1  and  r6ports  countable  earned 
income  of  $200  in  June.  The  family  is 
no  longer  eligible  for  AFDC  in  June  due 
to  excess  income  which  is  both  earned 
and  unearned.  Without  the  increase  in 
earned  income  of  the  caretaker  relative. 
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the  family  would  have  remained  eligible 
for  AFDC.  Therefore,  the  family  is 
eligible  for  extended  Medicaid. 

Example  3:  The  caretaker  relative 
becomes  employed  on  June  1  and 
reports  countable  earned  income  of 
$100  in  June.  At  the  same  time  the 
caretaker  relative  reports  that  beginning 
with  June  the  family  is  receiving 
monthly  unearned  income  of  $500.  The 
family  is  no  longer  eligible  for  AFDC  in 
June  due  to  excess  income  which  is  both 
earned  and  unearned.  Since  the  $500 
increase  in  unearned  income  was 
sufficient  alone  to  make  the  family 
ineligible  for  AFDC.  while  the  $100 
increase  in  earned  income  was  not 
sufficient,  in  its  own  right,  to  make  the 
family  ineligible,  the  family  was  not 
ineligible  bwause  of  the  increase  in 
earned  income.  Therefore,  the  family  is 
not  eligible  for  extended  Medicaid. 

Example  4:  The  caretaker  relative,  in 
a  family  with  no  other  income,  becomes 
employed  on  June  1  and  reports 
countable  earned  income  of  $375  in 
June.  In  July,  one  child  leaves  the 
household.  As  a  result,  the  AFDC 
standard  for  the  family  in  July  is 
reddted  to  $325.  The  family  is  no  longer 
eligible  for  AFDC  in  July  due  to  excess 
income,  all  of  which  is  earned. 
However,  the  family  is  not  eligible  for 
extended  Medicaid  because  the  earnings 
of  the  caretaker  relative  did  not  increase 
in  July,  the  month  in  which  AFDC 
eligibility  was  lost. 

Example  5:  A  caretaker  relative  is 
employed  and  has  monthly  countable 
earned  income  of  $375.  The  caretaker 
relative  reports  that  she  no  longer  has  to 
pay  for  day  care  in  June  because  free 
aflerschool  care  is  available.  Without 
child  care  expenses,  her  countable 
earned  income  increases  to  $450  in 
June.  The  family  is  no  longer  eligible  for 
AFDC  in  June  because  of  excess  income. 
However,  the  family  is  not  eligible  for 
extended  Medicaid  because  the  earnings 
of  the  caretaker  relative  did  not  increase 
in  June,  the  month  in  which  AFDC 
eligibility  is  lost. 

Section  1925  specifies  that  the  States 
may  require,  at  their  option,  that  the 
caretaker  relative  apply  for  health  care 
coverage  under  his  or  her  employer's 
health  plan  as  a  condition  of  eligibility 
for  extended  Medicaid.  We  propose  in 
these  regulations  that  this  option,  if 
elected  by  the  State,  must  be  specified 
in  the  State  plan  (§  435.112(b)(4)). 

Finally,  in  cases  involving  increases 
in  both  earned  income  and  child  or 
spousal  support,  eligibility  under 
section  406(n)  of  the  Act  does  not 
preclude  eligibility  under  section  1925 
and  vice  versa.  A  family  that  loses 
eligibility  for  AFDC  benefits  because  of 
excess  incotne  in  a  month  in  which  the 


monthly  earnings  or  hours  of 
employment  of  the  caretaker  relative 
increase  or  the  earnings  disregards  are 
lost  and  child  support  collection  on 
behalf  of  a  member  of  the  assistance 
unit  begins  or  increases  is  not  limited  to 
eligibility  under  section  406(h)  of  the 
Act  and  must  be  considered  for 
eligibility  under  section  1925  of  the  Act. 

2.  Conditions  of  Eligibility— Second  6- 
Month  Period 

During  the  second  6-month  period,  a 
State  must  provide  extended  Medicaid 
benefits  to  any  family  that  chooses  to 
receive  these  benefits  if — 

•  The  family  met  the  eligibility 
requirements  and  conditions  specified 
for  the  first  6-month  extended  period  for 
that  entire  period; 

•  The  family  pays  any  premiums 
imposed,  at  State  option,  by  the  agency: 

•  The  family  meets  reouirements  for 
reporting  monthly  gross  family  earned 
income  and  care  costs,  unless  good 
cause  for  failure  to  report  exists; 

•  The  caretaker  relative  was 
employed  during  each  month  of 
specified  3-month  reporting  periods, 
unless  good  cause  exists;  and 

•  The  family's  average  gross  monthly 
earnings,  less  child  care  costs  necessary 
for  the  employment  of  the  caretaker 
relative,  for  specified  3-month  rep>orting 
periods  do  not  exceed  185  percent  of  the 
Federal  poverty  level  for  a  family  of  the 
same  size. 

We  propose  to  define  good  cause  for 
not  being  employed  as  illness  or 
involuntary  loss  of  employment,  or  as 
defined  in  AFDC  regulations  at  45  CFR 
250.35.  The  State  may  determine  what 
constitutes  good  cause  for  failure  to 
report  required  information. 

3.  Continuation  of  Assistance  to 
Individuals  Who  Enter  Family  During 
Both  Extended  Periods 


We  are  proposing  to  specify  that,  in 
addition  to  individuals  who  were 
included  in  the  AFDC  family  unit  at  the 
time  the  family  lost  AFDC  eligibility, 
family  members  who  enter  the  fanHly 
unit  during  either  6-month  period  of 
extended  eligibility  would  be  eligible 
for  extended  Medicaid  (§  435.112(f)). 
For  example,  extended  eligibility  would 
be  provided  to  individuals  who  are  bom 
or  adopted  into  the  family  unit  or  to 
family  members  who  were  absent  from 
the  unit  but  returned  any  time  during 
the  extended  periods.  The  earned 
income  of  an  individual  who  has 
entered  or  returned  to  the  family  unit 
would  be  included  in  the  gross  family 
income  assessment  and  that  individual 
would  be  considered  in  determining  the 
family  size  for  the  purposes  of 
determining  whether  the  family's 


income  exceeds  the  specified  percentage 
of  the  Federal  poverty  level  for  a  family 
of  the  same  size. 

4.  Reporting  Requirements  (§  435.923) 

Section  1925(b)(2)(B)  specifies  certain 
reporting  requirements  that  families 
must  meet  as  a  condition  of  eligibility 
for  extended  Medicaid  for  the  second  6- 
month  period.  Section  1925(b)(2)(B)(i) 
mandates  that  each  State  require,  as  a 
condition  of  eligibility  for  the  second  6- 
month  extended  period,  that  each 
family  report  on  the  family's  gross 
monthly  earnings  and  on  the  family's 
costs  for  child  care  that  is  necessary  for 
the  employment  of  the  caretaker 
relative.  The  family  must  report 
information  on  gross  earnings  and  child 
care  costs  incurred  in  each  of  the  first 
3  months  of  the  initial  6-month  period. 
The  information  must  be  reported  to  the 
State  no  later  than  the  21st  day  of  the 
fourth  month  of  the  initial  extended 
Medicaid  period.  States  will  use  the 
information  reported  by  families  in  the 
initial  6-month  period  to  determine 
whether  they  continue  to  meet  the 
conditions  of  eligibility  for  extended 
Medicaid  for  the  second  6-month  period 
and  for  determining  any  premium 
amounts  that  States  may.  at  their  option, 
impose  during  the  second  6-month 
extended  period. 

Section  1925(b)(2)(B)(ii)  requires 
families  receiving  extended  Medicaid 
during  a  second  6-month  period  to 
report  to  the  State  by  the  21st  day  of  the 
first  month  and  the  fourth  month  of  the 
second  6-month  period  on  the  family's 
gross  monthly  earnings  and  child  care 
costs  for  each  of  the  3  preceding 
months.  States  will  use  this  information 
to  determine  continuing  eligibility  for 
extended  Medicaid  for  each  of  the  two 
3-month  periods  in  the  extended 
period — that  is,  if  the  caretaker  relative 
has  appropriate  earnings  for  the  period 
and  if  the  family's  gross  monthly 
earnings  remain  below  185  percent  of 
the  Federal  poverty  level  for  a  family  of 
the  same  size  to  make  them  eligible  to 
continue  to  receive  extended  Medicaid. 
Section  4716(a)  of  OBRA  '90  amended 
section  1925(b)(2)(B)(i)  to  provide  for  a 
finding  of  good  cause  for  failure  to 
report  by  the  21st  day  of  the  fourth 
month  of  the  initial  6-month  extended 
period.  Section  1925(b)(3)(A)(iii)(I) 
provides  for  a  finding  of  good  cause  for 
failure  to  report  by  the  21st  day  of  the 
first  month  and  the  fourth  month  of  the 
second  6-month  extended  period.  We 
propose  to  allow  States  to  define  good 
cause  for  failure  to  report. 

Section  4716(a)  of  OBRA  '90  also 
amended  section  1925(b)(2)(B)  by 
adding  a  new  clause  (iii)  that  prohibits 
a  State  from  requiring  a  family  receiving 
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extended  Medicaid  to  report  more 
frequently  than  once  in  the  fourth 
month  of  the  initial  6-month  period  and 
once  in  the  first  and  fourth  months  of 
the  second  6-month  extended  period. 

For  administrative  purposes,  we 
propose  to  include  an  additional 
reporting  requirement  for  families 
(§  435.923(c)(3)).  In  addition  to 
reporting  gross  earned  income  and  child 
care  costs,  we  would  require  a  family  to 
report  its  family  size  as  of  the  date  on 
which  the  report  of  income  and  child 
care  costs  is  made.  We  do  not  believe 
that  the  Congress  intended  that  family 
size  and  the  corresponding  Federal 
poverty  levels  be  averaged  over  the 
reporting  period  when  family  size 
changes.  We  believe  that  the  family  size 
at  the  time  the  report  is  made  is  the 
most  accurate  indication  of  the 
circumstances  of  the  family  when 
making  decisions  about  continued 
eligibility  for  extended  benefits  or  the 
amount  of  the  premium  which  a  family 
is  able  to  pay.  We  propose  to  have  States 
compare  the  family's  average  gross 
monthly  earnings  (less  the  average 
monthly  costs  of  necessary  child  care) 
for  the  reporting  period  to  the  poverty 
level  for  the  size  of  the  family  reported 
in  the  required  report. 

If  a  family  fails  to  report  earnings  and 
child  care  costs  within  the  specified 
timeframes,  the  agency  has  the  option  to 
suspend  extended  Medicaid  until  the 
month  after  the  month  the  family 
reports  the  required  information.  The 
suspension  option  is  available  only  if 
the  family  is  not  pending  termination  of 
extended  Medicaid  because  the 
caretaker  relative  has  no  earnings  in  any 
reporting  month  or  because  the  family's 
gross  monthly  earnings  exceed  the 
specified  poverty  level  limits.  In  the 
case  of  a  family's  failure  to  report 
required  information,  the  State  may 
deny  Medicaid  only  for  the  second  6- 
month  extended  period 
(§  435.924(c)(3)). 

5.  Notification  of  Family  Eligibility  and 
Obligations  (§435.922) 

Section  1925(a)(2)  of  the  Act  requires 
States  to  notify  the  family  of  its  right  to 
extended  Medicaid  benefits  when  the 
family  is  sent  notification  of  the 
termination  of  AFDC  cash  benefits.  The 
notice  must  include  a  description  of  the 
circumstances  under  which  extended 
Medicaid  may  be  terminated  and  the 
requirement  to  submit  reports  on  gross 
monthly  earnings  and  child  care  costs 
necessary  for  the  employment  of  the 
caretaker  relative.  The  State  must  also 
include  with  the  "notice  a  card  or  other 
evidence  of  the  family's  entitlement  to 
extended  Medicaid. 


Section  1925(b)(2)  provides  that  a 
State  must,  during  the  third  and  sixth 
month  of  the  initial  6-month  period, 
notify  the  family  of  the  family's  option 
to  receive  extended  assistance  in  the 
second  6-month  period  if  the  family 
meets  eligibility  conditions.  These 
notices  must  specify  the  requirements 
for  reporting  monthly  gross  earnings 
and  child  care  costs,  explain  the 
circumstances  under  which  extended 
Medicaid  may  be  terminated,  specify 
whether  any  premiums  are  required  for 
the  second  extended  period,  specify  any 
out-of-pocket  expenses  that  are  the 
family's  responsibility,  specify  reporting 
and  payment  procedures,  and  describe 
the  scope  of  services  provided  and  any 
preexisting  condition  limitations, 
waiting  periods,  or  other  coverage 
limitations  imposed  under  any 
alternative  coverage  options  offered  by 
the  State  as  allowed  under  the  statute. 
The  agency  must  also  include  with  the 
notice  a  card  or  other  evidence  of  the 
family's  entitlement  if  the  family  elects  * 
to  receive  extended  benefits.  In 
addition,  the  notice  sent  in  the  sixth 
month  of  the  initial  6-month  extended 
period  must  specify  the  amount  of  any 
premiums  for  the  first  3  months  of  the 
second  6-month  extension  period.  The 
notice  sent  in  the  3rd  month  of  the 
second  6-month  extended  period  must 
inform  the  family  of  any  premiums  for 
the  second  3  months  of  that  6-month 
period. 

6.  Continuation  of  Extended  Assistance 
Pending  Redeterminations 

Sections  1925(a)(3)(A)  and 
1925(b)(3)(A)(i)  provide  that  when  a 
State  determines  that  a  family  ceases  to 
include  a  child,  Medicaid  for  all  family 
members  must  be  terminated  as  of  the 
last  day  of  the  month  in  which  the 
family  no  longer  included  a  child. 
However,  with  respect  to  any  child  who 
ceases  to  receive  extended  Medicaid  in 
the  initial  6-month  period  because  the 
family  ceases  to  include  a  child,  before 
Medicaid  is  discontinued,  section 
1925(a)(3)(C)  requires  the  State  to 
determine  whether  the  child  is  eligible 
for  Medicaid  under  the  approved  State 
plan  as  a  child  under  age  18, 19,  or  20, 
or  as  a  low-income  child  under  sections 
1902(a)(10)(A)(i)(IV). 
1902(a)(10)(A)(i)(Vl), 
1902(a)(10)(A)(i)(VII),  or 
1902(a)(10)(A)(ii)(IX).  This  same 
requirement  for  redetermination  of  a 
child's  eligibility  under  other  groups 
before  Medicaid  is  discontinued  also 
applies  when  a  family  loses  extended 
eligibility  because  the  family  ceases  to 
include  a  child  during  the  second  6- 
month  extended  period.  A  child's 
benefits  continues  in  each  of  these 


periods  until  these  redeterminations  are 
made(§435.924<e)). 

Section  192J(b)(3)(C)(ii)  provides  that, 
in  certain  circumstances,  the  State  must 
determine  whether  an  individual  is 
eligible  under  the  State  plan  as 
medically  needy  before  extended 
benefits  may  be  terminated.  This 
medically  needy  determination  must  be 
made  whenever  an  individual  would  be 
terminated  because  of  the  failure  of  the 
family  to  pay  required  premiums,  to 
satisfy  any  mandatory  reporting 
requirements,  or  to  meet  earnings  and 
income  tests  in  the  second  6-month 
extended  period. 

Section  1925  is  not  specific  as  to 
whether  children  who  no  longer  meet 
the  age  requirements  to  be  a  child  under 
AFDC  continue  to  be  eligible  to  receive 
extended  Medicaid  under  section  1925. 
However,  on  the  basis  that  Medicaid 
must  be  terminated  for  a  family  when 
there  is  no  longer  a  child  in  the  family, 
we  have  taken  the  position  that  children 
who  no  longer  are  considered  children 
under  the  State's  AFDC  plan  should  not 
continue  to  receive  extended  Medicaid 
benefits  and  have  incorporated  this 
position  in  the  proposed  regulation 
(§  435.112(g)(1)). 

In  implementing  these  provisions,  we 
propose  to  require  States  to  complete 
the  redetermination  of  eligibility  of  both 
children  and  other  family  members 
under  other  groups  under  the  approved 
plan  within  30  days  after  the  proposed 
termination  date  that  would  have 
occurred  as  specified  in  the  law.  This 
would  mean  that  redeterminations  of 
eligibility  would  be  required  to  be 
completed  within  30  days  after  the  end 
of  the  first  month  in  which  the  family 
ceases  to  include  a  child.  In  cases  of 
failure  to  pay  premiums,  the 
redetermination  would  be  required 
within  30  days  after  the  end  of  the 
month  in  which  the  premium  was  due. 
In  cases  of  failure  to  meet  earnings  and 
income  tests,  the  redetermination  would 
be  required  within  30  days  after  the  end 
of  the  first  or  fourth  month  of  the 
second  6-month  extended  period 
(§  435.924(e)(3)).  We  believe  this  is  a 
reasonable  time  limit  for  States  to  carry 
out  this  function,  and  at  the  same  time 
would  prevent  States  from  delaying 
taking  action  on  eligibility 
determinations  indefinitely  without  the 
threat  of  Federal  fiscal  sanctions.  We 
believe  that  such  a  time  limit  is  also 
appropriate,for  good  program 
management. 

Extended  assistance  to  the  family 
under  section  1925  cannot  be 
terminated  until  the  State  gives  notice  of 
the  grounds  for  termination. 
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7.  Termination  of  Extended  Medicaid 
(§435.924  (a)  through  (e)) 

Sections  1925  (a)  and  (b)  of  the  Act 
specify  that  the  agency  must  terminate 
extended  Medicaid  on  the  last  day  of 
the  month,  during  either  the  first  or 
second  6-month  period,  in  which  a 
child  ceasee  to  Uve  in  the  home,  or  the 
caretaker  relative  refuses  to  apply  for 
enrollment  in  his  or  her  employer's 
health  plan,  if  the  State  requires 
application  for  enrollment  as  a 
condition  of  eligibility.  Because  the  law 
specifies  that  benefits  must  be 
terminated  to  the  entire  family  when 
there  is  no  longer  a  child  fiving  in  the 
home,  we  also  propose  to  require  the 
agency  to  terminate  extended  Medicaid 
on  the  last  day  of  the  month  in  which 
a  child  no  longer  meets  AFDC  age 
requirements;  that  is.  a  child  who 
reaches  age  18  or  19  (§  435.924(b)(2)). 

The  law  also  provides  that  the  agency 
must  terminate  extended  Medicaid  at 
the  end  of  the  first  or  fourth  month  of 
the  second  6-month  extended  period 
if— 

•  The  caretaker  relative  has  no 
earnings  in  any  one  or  more  months  of 
a  3-iOonth  reporting  period,  without 
good  cause.  We  propose  to  define  good 
cause  as  illness  or  involuntary  loss  of 
employment,  or  as  defined  in  AFDC 
regulations  at  45  CFR  250.35. 

•  The  family's  average  gross  monthly 
earnings,  minus  average  monthly  child 
care  costs  that  are  necessary  for  the 
employment  of  the  caretaker  relative,  for 
a  3-month  reporting  period  exceed  185 
percent  of  the  Federal  poverty  level  for 
a  family  of  the  same  size. 

In  addition,  the  agency  must 
terminate  a  family  &at  fails  to  pay  any 
required  premiums  during  the  second  6- 
month  extended  period  without  good 
cause  at  the  end  of  the  month  in  which 
a  premium  is  due.  A  premium  for  a 
month  is  due  on  the  21st  day  of  the 
following  month. 

Also,  as  stated  under  item  4  of  this 
preamble,  if  a  family  fails  to  report 
earnings  and  child  care  cost  within  the 
specified  timeframes,  the  agency  has  the 
option  to  suspend  extended  Medicaid, 
rather  than  terminating  eligibility,  until 
the  month  after  the  month  the  family 
reports  the  required  information.  If  the 
agency  elects  to  terminate  the  family  for 
failure  to  satisfy  reporting  requirements, 
the  termination  is  effective  at  the  close 
of  the  first  or  fourth  month  of  the 
second  6-month  extended  period,  unless 
the  family  has  established  good  cause 
for  the  failure  to  report. 

8.  Notice  of  Terminations  (§  435.924(f)) 

Sections  1925(a)(3)(B)  and  1925 
(b)(3)(B)  of  the  Act  require  States  to 


provide  adequate  notice  of  termination 
of  extended  Medicaid  and  of  the 
grounds  for  the  termination.  In  the  case 
of  terminations  in  the  second  6-month 
period  because  the  caretaker  relative 
does  not  have  any  earnings,  without 
good  cause,  in  any  reporting  month,  the 
notice  must  explain  how  families  may 
reestablish  eligibility  under  the  plan. 
Section  4716  of  OBRA  '90  amended 
section  1925(b)(3)(B)  of  the  Act  to 
specify  that  an  agency  must  not  make  a 
termination  of  extended  Medicaid 
effective  eariier  than  10  days  after  the 
date  of  mailing  of  the  notice  of 
tennination.  We  propose  to  require  that 
the  notice  must  advise  the  family  of  its 
right  to  appeal  the  termination 
determination  in  accordance  with  the 
regulaUons  under  42  CFR  Part  431, 
Subpart  E,  governing  general  Medicaid 
terminations.  Given  the  very  tight 
statutory  timeframes  from  the  receipt  of 
information  until  the  termination  of 
benefits,  and  considering  that  an 
alternative  eligibility  determination 
must  also  be  made  before  extended 
benefits  are  terminated,  we  would  not 
require  States  to  provide  opportunity  for 
a  pre-termination  evidentiary  hearing. 

9.  Scope  of  Services — Initial  Extended 
Period  (§440.252) 

Section  1925(a)(4)  provides  that, 
during  the  first  6-month  period  of 
extended  Medicaid,  the  State  must 
provide  the  same  amount,  duration,  and 
scope  of  services  to  a  family  that  would 
be  provided  if  the  family  were  still 
receiving  AFDC.  The  State  may  provide 
for  health  care  coverage  through 
payment  of  the  family's  expenses  for 
premiums,  deductibles,  coinsurance,  or 
similar  costs  for  health  insurance 
provided  by  an  employer  to  the 
caretaker  relative  or  for  insurance 
provided  by  an  employer  to  an  absent 
parent  who  is  paying  child  support  for 
a  dependent  child.  (We  wish  to  clarify 
that  enrollment  of  a  family  in  such 
"wrap  around"  coverage  under  this 
provision  of  section  1925  does  not  in 
any  way  change  the  basic  principle^that 
private  insurance  is  always  primary  to 
Medicaid.)  Under  the  wrap-around 
option  under  section  1925,  a  State  is 
permitted  to  require  a  caretaker  relative 
to  apply  to  enroll  a  family  in  health 
insurance  offered  by  his  or  her  employer 
even  if  the  policy  covers  persons  who 
are  not  eligible  for  Medicaid. 

A  State  may  require  the  caretaker 
relative  to  apply  for  employer  health 
care  coverage  as  a  condition  of 
eligibility  for  extended  Medicaid. 
However,  section  1925(a)(4)(B)(i) 
requires  the  State  to  pay.  directly  or 
otherwise,  any  premiums  and  other 
enrollment  expenses  that  the  employee 


is  otherwise  required  to  pay.  The  law 
specifies  that  the  caretaker  relative  may 
not  be  required  to  make  financial 
contributions  for  this  coverage  through 
payroll  deduction,  payment  of 
deductibles,  coinsurance,  or  similar 
costs,  or  otherwise. 

Because  this  type  of  Medicaid 
coverage  is  provided  during  a  period  of 
transition  after  which  the  family  will  be 
responsible  for  their  own  medical  care 
and  employers  may  refuse  to  provide 
health  insurance  unless  it  is  paid  for 
through  payroll  deductions,  we  are 
proposing  to  allow  States  Hexibility  in 
implementing  section  1925(a)(4)(B)(i). 
Otherwise.  States  interested  in  using  the 
wrap-around  option  may  find  it 
impossible  to  implement.  Frequently, 
employers  require  payment  for 
enrollment  in  health  insurance  through 
payroll  deductions.  In  addition,  if  an 
individual  does  not  enroll  in  health 
insurance  when  it  is  initially  offered  by 
the  employer,  he  or  she  cannot  enroll  in 
it  later  or  not  until  an  "open  season."' 
Therefore,  if  we  prohibit  States  from 
requiring  the  caretaker  relative  to  make 
payment  by  payroll  deduction  and  to  be 
reimbursed  later  by  the  State,  the  family 
may  not  have  access  to  insurance  when 
the  transitional  period  ends.  This  could 
be  viewed  as  contrary  to  Congressional 
intent  to  assist  these  families  in  making 
the  transition  to  self-support. 

Therefore,  we  propose  to  allow  Slates 
to  have  the  caretaker  relative  make  the 
payment  through  payroll  deductions, 
but  to  require  the  State  to  reimburse  the 
caretaker  relative  immediately  for  the 
payment.  The  State  would  be  required 
to  provide  reimbursement  for  the 
payroll  deduction  concurrently  with  the 
date  of  the  payroll  deduction  (that  is, 
the  date  on  which  the  caretaker  relative 
receives  the  pay  from  which  the 
deduction  has  been  made)  (§  440.252 
(b)(l)li)  and  (b)(l)(ii)). 

Section  1925(a)(4)  provides  that 
payment  for  premiums,  coinsurance, 
and  deductibles  for  the  caretaker 
relative's  enrollment  of  the  family  in  an 
employer  health  plan  may  be  treated  as 
medical  assistance  and  such  payments 
would  be  eligible  for  Federal  financial 
participation.  In  addition,  section 
1925(a)(4)(B)(ii)  provides  that  the  State 
must  treat  health  care  coverage  under  an 
employer  plan  under  this  section  as  a 
third  party  liability  under  section 
1902(a)(25)  of  the  Social  Security  Act. 
If  a  caretaker  relative  is  enrolled  in  a 
prepaid  health  plan  before  becoming 
eligible  for  extended  Medicaid,  the 
agency  may  allow  the  caretaker  relative 
to  continue  the  enrollment,  unless  the 
agency  requires  the  caretaker  relative  to 
apply  for  enrollment  in  an  employer's 
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health  plan  and  the  employer's  plan 
does  not  include  a  family  option. 

10.  Scope  of  Services — Second 
Extended  Period  (§  440.252  (d)  and  {e]\ 

During  the  second  6-month  period  of 
extended  Medicaid,  under  section 
1925(b)(4),  the  State  may  ofi^er  the  same 
amount,  duration,  and  scope  of  services 
that  would  be  o^red  if  the  family  were 
still  receiving  AFDC,  or  the  State  may 
elect  to  provide  a  limited  scope  of 
services  by  eliminating  most  non-acute 
care  services  specified  in  the  Act.  The 
non-acute  care  services  that  may  be 
eliminated  are:  nursing  facility  services 
for  individuals  21  years  of  age  and 
older,  certain  medical  or  remedial  care 
provided  by  licensed  practitioners; 
home  health  care  services;  private  duty 
nursing  services;  physical  therapy  and 
related  services;  other  diagnostic, 
screening,  preventive  and  rehabilitative 
services;  inpatient  hospital  services, 
nursing  facility  services  for  individuals 
age  65  or  over  in  an  institution  for 
mental  diseases;  intermediate  care 
facility  services  for  the  mentally 
retarded;  inpatient  psychiatric  hospital 
services  for  individuals  under  age  21; 
hospice  care;  respiratory  care  services; 
and  any  other  medical  care  and  other 
type  of  remedial  care  recognized  under 
State  law,  sp>ecified  by  the  Secretary. 

The  State  may  also,  for  the  second  6- 
month  extended  period,  provide  for 
wrap-around  coverage,  in  the  same 
manner  that  the  State  ofiers  families 
coverage  during  the  initial  6-month 
period,  through  payment  of  the  family's 
expenses  for  premiums,  deductibles, 
coinsurance,  or  similar  costs  for  health 
insurance  provided  by  an  employer  to 
the  caretaker  relative  or  for  insurance 
provided  by  an  employer  to  an  absent 
parent  who  is  frying  child  support  for 
a  dependent  child.  If  the  State  offers  this 
wrap-around  coverage  in  the  second  6- 
month  period,  the  requirements  and 
conditions  and  our  proposed 
interpretations  for  enrollment,  p>ayment 
of  premiums,  etc,  described  in  section 
9  of  this  preamble  for  wrap-around 
optirai  in  the  first  6-month  period  apply 
to  coverage  under  the  second  6-month 
period. 

The  State  may  provide  the  full  or  a 
limited  scope  of  Medicaid  services 
during  the  second  6-month  extended 
period  through  any  one  or  more  of  the 
following  alternative  health  care 
coverage  options:  enrollment  in  a  family 
option  of  an  employer's  group  health 
plan  offered  the  caretaker  relative; 
enrollment  in  a  family  option  within  the 
options  of  the  group  health  plan  or 
plans  offered  by  a  State  to  State 
employees;  enrollment  in  a  basic  State 
health  plan  offered  by  the  State  to 


individuals  otherwise  unable  to  c^tain 
health  insurance  coverage;  or 
enrollment  in  an  eligible  health 
maintenance  organization.  The  law 
provides  that  an  eligible  health 
maintenance  organization  must  have 
less  than  50  percent  of  its  enroUees  as 
Medicaid  recipients  who  are  not 
recipients  of  extended  benefits.  The  use 
of  a  health  maintenance  organization  in 
this  case  is  in  addition  to  any  health 
maintenance  organizations  that  may  be 
used  under  the  State's  basic  Medicaid 
services  package.  We  propose  to  apply 
the  requirements  applicable  to 
enrollment  in  a  health  maintenance 
organization  that  if  a  caretaker  relative 
chooses  to  enroll  in  one  of  the 
alternative  options,  the  family  is  locked 
into  receiving  health  services  under  the 
optional  plan  and  is  not  entitled  to 
freedom  of  choice  of  providers  under  42 
CFR  431.51  (§  440.252(e)(4)). 

If  the  State  offiers  alternative  health 
co.erage  which  involves  payment  of 
deductibles,  coinsurance,  and  other 
cost-sharing,  section  1925(b)(4)(D) 
provides  that  payment  must  be  based  on 
the  full  amount  allowed  utnder  the 
alternative  coverage  option  without 
regard  to  limitations  under  the  basic 
Medicaid  program.  Any  amounts  paid 
by  a  State  for  premiums,  deductibles, 
coinsurance,  or  related  expenses  (not 
including  premiums  otherwise  payable 
by  an  employer  and  any  premiums  that 
the  State  elect  to  impose  on  families  for 
coverage  under  the  second  6-month 
extended  period  as  a  condition  of 
eligibility)  are  considered  medical 
assistance  and  subfed  to  Federal 
matching. 

If  a  State  offers  alternative  health 
coverage  options  for  families,  section 
1925(b)(4)(E)  provides  that  the  State 
must  ensure  that  the  following  services 
are  provided  without  charge  to  the 
families:  services  related  to  pregnancy 
(including  prenatal,  delivery,  and 
postpartum  services);  and  ambulatory 
preventive  pediatric  care  (including 
ambulatory  early  and  periodic 
screening,  diagnosis,  and  treatment 
services)  for  each  child  who  is  eligible 
as  a  qualified  child  under  section 
1905(n)(2)  of  the  Act.  The  State  must 
pay  for  any  deductibles,  coinsurance, 
and  other  cost-sharing  for  services 
related  to  pregnancy  and  ambulatory 
preventive  pediatric  care  or  provide 
coverage  under  the  State  plan  without 
any  cost-sharing  if  these  services  are  not 
provided  in  the  alternative  option  in  the 
same  amount,  duration,  and  scope  as 
under  the  approved  State  plan.  'The 
State  may  also  use  a  combination  of 
these  two  methods  of  providing  the  two 
types  of  care. 


11.  Imposition  of  Premiums  for  Second 
6-Month  Period  (S  447.51  and  §447.62) 

Section  1925(b)(5)  of  the  Act  allows 
States  to  impose  a  premium  for 
extended  Medicaid  during  the  second  6- 
month  extended  period.  No  premiums 
may  be  imposed  if  the  femily's  average 
gross  monthly  earnings,  less  average 
monthly  child  care  costs  necessary  for 
the  employment  of  the  caretaker 
relative,  for  the  period  on  whidi  the 
premium  is  based  do  not  exceed  100 
percent  of  the  Federal  poverty  level 
applicable  to  a  family  of  the  same  size. 
Th«  level  of  the  premium  may  vary  for 
health  coverage  options  offered  by  the 
State.  The  amount  of  the  premium  for  a 
month  for  a  family  in  either  of  the  3- 
month  periods  of  the  second  6-month 
p)eriod  may  not  exceed  3  percent  of  the 
family's  average  gross  monthly  earnings 
less  average  monthly  child  care  costs 
necessary  for  the  employment  of  the 
caretaker  relative,  reported  for  the  3- 
'  month  base  reporting  period. 

In  determining  the  amount  of 
premiums,  the  agency  must  base  the 
premium  for  the  first  3  months  of  the 
second  6-montb  extended  period  on  the 
family's  average  monthly  gross  earnings, 
minus  average  monthly  child  care  costs 
necessary  for  the  employment  of  the 
caretaker  relative,  received  during  the 
first  3  consecutive  months  of  the  initial 
6-month  extended  period.  The  premium 
for  the  second  3  months  of  the  second 
6-month  extended  period  must  be  based 
on  the  family's  average  monthly  gross 
earnings,  minus  average  mmthly  child 
care  costs  necessary  for  the  employment 
of  the  caretaker  relative,  for  the  second 
3  consecutive  months  of  the  initial  6- 
month  extended  period.  To  determine 
the  average  monthly  gross  earnings  of 
the  family,  we  are  proposing  that  the 
agency  divide  reported  earned  income 
for  the  prescribed  3-month  period  for  all 
individuals  living  in  the  home  who  are 
members  of  the  family  unit  by  three. 
These  individuals  would  include  family 
members  of  the  filing  unit  the  month  the 
family  became  ineligible  for  AFDC 
benefits,  and  parents  and  children  who 
return  to  the  home  (or  are  bom)  during 
the  extended  eligibility  period.  The 
earned  income  of  any  individual  who 
has  returned  to  (or  is  bom  into)  the 
family  during  the  extended  period 
would  be  included  when  determining 
gross  family  income  and  that  individual 
would  be  included  when  establishing 
family  size  for  purposes  of  determining 
whether  the  family's  income  exceeds 
185  percent  of  the  Federal  poverty  level 
for  a  family  of  the  same  size. 

A  premium  for  •  month  is  due  on  the 
21st  day  of  the  following  month.  Section 
1925(b)(3)(A)(ii)  provides  that  if  the 
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family  fails  to  pay  any  premium  by  the 
due  date  without  good  cause,  the  agency 
must  terminate  eligibility  for  extended 
Medicaid  at  the  end  of  the  month  in 
which  the  premium  is  due.  The  State 
may  determine  what  constitutes  good 
cause  for  nonpayment  of  premiums. 

n.  Proposed  Regulations 

A.  Provisions  on  Extended  Medicaid 

In  summary,  we  propose  to  revise  our 
regulations  at  §435.112  to  include  the 
group  of  individuals  eligible  for 
extended  Medicaid  because  of  increased 
earnings  or  hours  of  employment  or  loss 
of  earned  income  disregards.  We  also 
propose  to: 

•  Add  a  new  §  435.922  to  specify  the 
eligibility  notice  requirements; 

•  Add  a  new  §  435.923  to  specify 
reporting  requirements  for  families; 

•  Add  a  new  §435.924  to  specify 
grounds  for  terminations  and 
termination  notice  requirements; 

•  Add  a  new  §  440.252  to  specify  the 
scope  of  services  requirements  for 
individuals  receiving  extended 
Medicaid; 

•  ^d  a  new  §  447.62  to  specify 
pretiiiums  provisions;  and 

•  Make  conforming  changes  to 
§§435.3.  440.200,  447.50,  447.51.  and 
447.59. 

B.  Individuals  Participating  in  Work 
Supplementation  Programs 

Section  201  of  the  Family  Support  Act 
established  a  lob  Opportunities  and 
Basic  Skills  Training  Program  under 
section  482  of  the  Social  Security  Act  to 
help  needy  families  with  children 
obtain  the  education,  training,  and 
employment  that  may  help  them  avoid 
long-term  welfare  dependency.  The  new 
section  482(e)  provides  for 
establishment  of  a  work 
supplementation  program  which  will 
replace  the  work  supplementation 
program  previously  provided  for  under 
section  414(g)  of  the  Act.  Section 
482(e)(6)  provides  that  any  individual 
who  participates  in  a  State-operated 
work  supplementation  program  and  any 
child  or  relative  of  the  individual  (or 
other  individual  living  in  the  same 
household  as  the  individual)  who 
would  be  eligible  for  AFE)C  if  the  State 
did  not  have  a  work  supplementation 
program  must  be  deemed  to  be  receiving 
AFDC  for  purposes  of  title  XIX, 
Medicaid.  (Work  supplementation 
earnings  and  hours  of  employment  are 
not  considered  in  the  determination  of 
whether  the  individual  would  be 
eligible  for  AFDC.) 

We  propose  to  make  conforming 
changes  to  our  regulations  at 
§  435.115(c)  and  §  436.114(c)  to  provide 


for  mandatory  eligibility  for  this  deemed 
group,  which  previously  had  been 
optional,  and  to  change  the  statutory 
citations  in  the  regulations. 

C.  Households  Headed  by  Minor  Parents 
or  Minor  Individuals  Who  Are  Pregnant 

Section  403  of  the  Family  Support  Act 
provides  that  States  may  require,  as  a 
condition  of  AFDC  eligibility,  that 
minor  parents  and  minor  individuals 
who  are  pregnant  reside  in — 

•  The  place  of  residence  of  a  parent, 
legal  guardian,  or  adult  relative; 

•  A  foster  home; 

•  A  maternity  home;  or 

•  Other  adult-supervised  supportive 
living  arrangement. 

This  option  does  not  apply  if  (1)  the 
individual  has  no  parent  or  legal 
guardian  who  is  living  and  whose 
whereabouts  are  known;  (2)  the  parent 
or  legal  guardian  does  not  allow  the 
individual  to  live  in  the  home;  (3)  the 
State  agency  determines  that  the 
physical  or  emotional  health  or  safety  of 
the  individual  or  her  child  would  be 
jeopardized;  (4)  the  individual  lived 
apart  from  her  parent  or  legal  guardian 
for  a  period  of  at  least  one  year  prior  to 
either  the  birth  of  the  child  or  applying 
for  benefits;  or  (5)  the  State  agency 
otherwise  determines  that  good  cause 
exists  and  defines  good  cause  in  the 
approved  State  AFDC  plan. 

While  Medicaid  is  not  automatically 
available  to  minors  and  their  children 
who  do  not  meet  this  AFDC 
requirement,  if  imposed  under  a  State's 
approved  AFDC  plan,  the  AFDC 
requirement  cannot  be  used  as  a 
condition  of  Medicaid  eligibility  under 
any  other  eligibility  group  for  which 
Medicaid  eligibility  of  a  minor  parent, 
pregnant  minor  individual,  or  their 
child  is  being  determined.  In  addition. 
the  agency  may  not  terminate  Medicaid 
for  families  that  become  ineligible  for 
AFDC  solely  because  of  this  policy  if 
elected  by  the  State,  until  the  State  has 
determined  that  the  person  is  not 
otherwise  Medicaid  eligible  under  its 
plan.  -"- 

Our  basis  for  this  policy  is  as  follows: 
In  accordance  with  regulations  at  42 
CFR  435.916  and  435.930.  a  State  must 
redetermine  the  eligibility  of  an 
individual  if  the  basis  for  his  or  her 
Medicaid  eligibility  ends.  The 
redetennination  may  be  made  on  the 
basis  of  information  already  contained 
in  the  case  file.  When  eligibility  is 
redetermined  on  such  instances,  the 
State  must  determine  whether  the 
individual  is  eligible  on  any  other  basis 
under  the  State  plan.  Our  policy  that  the 
State  must  redetermine  eligibility  in 
such  instances  is  also  supported  by  the 
decision  in  Stenson  v.  Blum,  476  F. 


Supp.  1331,  1339-1341  (S.D.  N.Y. 
1979),  affirmed  without  opinion,  628 
F.2d  1345  (2d  Cir.),  cert,  denied.  449 
U.S.  885  (1980).  The  court  held  that 
before  9  State  may  terminate  a  Medicaid 
recipient  whose  underlying  cash 
assistance  benefits  were  terminated,  the 
State  must  first  make  an  ex  parte 
redetermination  of  whether  the 
individual  continues  to  be  eligible  for 
Medicaid  on  another  basis. 

We  propose  to  establish  new 
§§435.405  and  436.405  to  incorporate 
this  prohibition. 

'  III.  Response  to  Public  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  a  proposed  rule,  we  are  not  able  to 
acknowledge  or  respond  to  them 
individually.  However,  we  will  consider 
all  comments  that  we  receive  by  the 
date  specified  in  the  "Date"  section  of 
this  preamble  and  respond  to  them  in 
the  preamble  of  the  final  rule  for  this 
proposed  rule. 

IV.  Paperwork  Burden 

Sections  435.112(d)  and  (e),  435.922. 
435.923.  435.924.  and  440.252(e)(5)  of 
these  proposed  regulations  contain 
requirements  that  are  subject  to  review 
by  the  Office  of  Management  and 
Budget  under  the  Paperwork  Reduction 
Act  of  1980.  These  proposed  regulations 
would  impose  a  reporting  burden, 
required  by  the  statute,  on  two  groups 
of  respondents.  States  and  Medicaid 
recipients.  They  would  require  each 
State  to  amend  its  State  Medicaid  plan. 
This  burden  is  estimated  to  be  a  onetime 
burden  of  1  hour  per  State.  In  addition, 
the  proposed  regulations  would  require 
Medicaid  recipients  to  periodically 
submit  reports  pertaining  to  income, 
child  care  expenses,  and  family  size  if 
they  wish  to  continue  eligibility  for 
extended  benefits  for  more  than  6 
months.  The  burden  for  this 
requirement  is  estimated  to  be  1  hour 
per  report.  We  will  publish  a  notice  in 
the  Federal  Register  when  we  receive 
approval  of  these  information 
requirements.  Other  organizations  and 
individuals  desiring  to  submit 
comments  regarding  the  burden 
estimate  or  any  aspect  of  this  collection 
of  information,  including  suggestions 
for  reducing  this  burden,  should  direct 
them  to  the  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget.  Washington. 
D.C.  20503. 

V.  Regulatory  Impact  Analysis 

We  anticipate  that  the  legislative 
prqvisions  implemented  by  these 
proposed  regulations  that  extend 
Medicaid  benefits  for  a  specified  period 
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to  certain  families  who  lose  AFDC 
eligibility  because  of  increased  earnings 
or  hours  of  employment  or  loss  of 
earned  iiicome  disregards,  make 
individuals  who  are  participating  in  a 
work  supplementation  program  a 
deemed  mandatory  eligibility  group, 
and  exclude  minor  mothers  and  minor 
individuals  who  are  pregnant  and  who 
do  not  meet  AFDC  eligibility  residency 
requirements  would  result  in  the 
following  costs: 


Medicaid  Costs 

[Rounded  to  nearest  S6  miliion] 


Fiscal  year 

Federal 

State 

1993 
1994 



$305 

336 

370 
406 

$230 
255 

1995 
1<Wfi 

280 
305 

To  fully  efl^ectuate  these  legislative 
provisions,  we  propose  some  incidental 
changes,  not  specifically  mandated  by 
law,  as  follows: 

•  In  the  definition  of  "family"  during 
the  extended  eligibility  periods,  we 
include  individuals  who  may  enter  the 
unit  during  these  periods.  We  expect 
these  individuals  to  be  children  bom  or 
adopted  during  an  extended  period  and 
family  members  who  were  absent  from 
the  unit  but  returned  any  time  during  an 
extended  jjeriod.  The  addition  of 
individuals  would  result  in  some 
incremental  costs,  depending  on  the 
number  of  additional  individuals,  their 
health  status,  and  the  amount  and  type 
of  medical  services  they  receive. 
However,  we  are  unable  to  estimate 
what  additional  costs  there  might  be 
using  current  data. 

•  For  flexibility,  we  allow  States  to 
define  "good  cause"  for  an  individual's 
failure  to  report  statutorily  required 
information.  We  do  not  expect  any 
significant  increased  cost  as  a  result  of 
this  provision. 

•  We  allow  States  to  reimburse 
individuals  for  employer  health 
insurance  payroll  deductions.  We  do 
not  expect  any  cost  increases  as  a  result 
of  the  provision;  the  provision  is 
intended  only  to  make  the  rule 
functional. 

Based  on  past  program  experience,  we 
believe  it  is  reasonable  to  expect  the 
total  impact  of  these  discretionary 
changes  to  result  in  an  increase  of 
approximately  1  percent  of  total  costs. 
Since  our  analysis  is  not  conclusive,  we 
encourage  comments  and  submission  of 
any  spplicable  data  concerning  these 
discretionary  provisions,  particularly  if 
there  is  a  perception  that  they  may 
result  in  significant  increased  cost. 


In  those  instances  in  whidi  the 
proposed  regulations  go  beyond  a  strict 
reading  of  the  statute  in  implementing 
the  extended  Medicaid  provisions,  we 
believe  the  regulations  serve  to  clarify 
the  intent  of  the  Congress  by  specifying 
procedures  to  be  followed  in 
implementing  the  law. 

Under  this  proposal,  families  and 
children  who  lose  AFDC  eligibility 
because  of  increased  earnings  or  hours 
of  employment  or  loss  of  earned  income 
disregards  will  have  access  to  extended 
Medicaid  benefits  for  a  12-month 
period.  States  will  determine  initial  and 
continuing  eligibility  for  and  during  the 
12-month  period.  Some  States  may  view 
this  as  a  labor  intensive  provision,  given 
the  reporting  requirements  and  the 
tracking  of  families  to  ensure  that  they 
continue  to  meet  the  eligibility 
requirements. 

Regulatory  Flexibility  Act 

We  generally  prepare  an  initial 
regulatory  flexibility  analysis  that  is 
consistent  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C  601 
through  612),  unless  the  Secretary 
certifies  that  a  proposed  regulation 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entitles.  For  purposes  of  the  RFA.  we  do 
not  consider  States  or  individuals  to  be 
small  entities. 

Also,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  for  any 
proposed  rule  that  may  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  Such  an  analysis  must 
conform  to  the  provisions  of  section  603 
of  the  RFA.  For  purposes  of  section 
1102(b)  of  the  Act,  we  define  a  small 
rural  hospital  as  a  hospital  which  is 
located  outside  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds. 

These  proposed  regulations  afiect 
only  individuals  and  States.  We  have 
not  prepared  a  regulatory  flexibility 
analysis  or  rural  impact  statement 
because  we  have  determined,  and  the 
Secretary  certifies,  that  these  proposed 
regulations  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  rural  hospitals. 

List  of  Subjects 

42  CFR  Part  435 

Aid  to  Families  with  Dependent 
Children.  Grant  programs-health. 
Medicaid,  Reporting  and  recordkeeping 
requirements.  Supplemental  Security 
Income  (SSI),  Wages. 


42  CFR  Part  436 

Aid  to  Families  with  Dependent 
Children.  Grant  programs-health.  Guam, 
Medicaid.  Puerto  Rico.  Supplemental 
Security  Income  (SSI),  Virgin  blands. 

42  CFR  Part  440 

Grant  programs-health,  Medicaid. 

42  CFR  Part  447 

Accounting.  Administrative  practice 
and  procedure.  Grant  programs-heahh. 
Health  facilities.  Health  professions, 
Medicaid.  Reporting  and  recordkeeping 
requirements.  Rural  areas. 

42  CFR  Chapter  IV,  Subchapter  C, 
parts  435.  436.  440  and  447  are 
proposed  to  be  amended  as  follows: 

A.  Part  435  is  amended  as  follows: 

PART  43S— EUGIBIUTY  W  THE 
STATES,  THE  DISTRICT  OF 
COLUMBIA,  THE  NORTHERN 
MARIANA  ISLANDS.  AND  AMERICAN 
SAMOA 

1.  The  authority  citation  for  part  435 
continues  to  read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  use.  1302). 

2.  In  §  435.3,  the  introductory  text  of 
paragraph  (a)  is  republished  and  the 
paragraph  is  amended  by  adding  an 
entry  for  section  402(a)(32)  of  the  Act. 
deleting  the  entry  for  section  414(g)  of 
the  Act.  adding  an  entry  for  section 
482(e)(6)  of  the  Act.  revising  the  entry 
for  section  1902(e)  of  the  Act,  and 
adding  an  entry  for  section  1925  of  the 
Act  in  numerical  order  to  read  as 
follows: 

§435.3    Basis. 

(a)  This  part  implements  the 
following  sections  of  the  Act  and  public 
laws  that  mandate  eligibility 
requirements  and  standards: 

•  •        •        •        • 

402(-i)(32)  Eligibility  of  individuals 
who  are  deemed  to  be  receiving  AFDC 
but  for  whom  a  pa)'ment  is  not  made. 

482(e)(6)  Eligibility  of  certain 
individuals  (larticipating  in  work 
supplementation  programs. 

1902(e)    Four-month  continued 
eligibility  for  families  ineligible  because 
of  increased  hours  or  income  from 
employment  (for  periods  other  than 
between  April  1, 1990  through 
September  30. 1998). 

•  •        *  9  '  •        * 

1925    Extension  of  eligibility  for 
families  ineligible  because  of  hours  or 
income  of  caretaker  relative  or  because 
of  loss  of  earned  income  disregards. 
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3.  Section  435.112  is  revised  to  read 
as  follows: 

S  435.1 12  FamlliM  terminated  from  AFDC 
beceuf  of  IncrMMd  •anting*  or  hours  of 
amploymant. 

(a)  Applicability.  This  section  applies 
to  families  who  lose  AFDC  eligibility 
between  April  1, 1990  and  September 
30, 1998  in  the  States  and  the  District 
of  Columbia,  except  in  Kentucky.  In 
Kentucky,  the  provisions  apply  to 
families  who  lose  AFDC  eligibility 
between  October  1, 1990.  and 
Seotember  30. 1998. 

(b)  Initial  extended  eligibility.  The 
agency  must  continue  to  provide 
Medicaid  for  an  extended  period,  as 
specified  in  paragraph  (c)  of  this 
section,  to  any  family  that  meets  the 
requirements  of  this  paragraph  and  loses 
AFDC  due  to  an  increase  in  the 
caretaker  relative's  earned  income,  the 
loss  of  the  earnings  disregards,  or  an 
increase  in  the  caretaker  relative's  hours 
of  employment.  For  purposes  of  this 
section,  a  family's  loss  of  AFDC  will  be 
considered  to  be  due  to  an  increase  in 
earned  income  (or  the  loss  of  the 
disregard)  if  the  increase  in  earned 
rticome  (or  countable  income  resulting 
from  the  loss  of  the  disregard)  was  by 
itself  sufficient  to  make  the  family 
ineligible,  or  if  the  family's  other 
income  was  insufficient  to  cause 
ineligibility,  the  increase  in  the 
caretaker  relative's  earned  income  (or 
the  increase  in  countable  income 
resulting  ht)m  the  loss  of  the  disregard) 
together  with  the  other  income  resulted 
in  the  family's  ineligibility  for  AFDC.  To 
qualify  for  extended  Medicaid  under 
this  provision,  the  family  must  also 
meet  the  following  conditions: 

(1)  The  family  was  eligible  for  and 
received  AFDC  in  any  3  of  the  6  months 
immediately  preceding  the  month  the 
family  became  ineligible  for  AFDC 
benefits. 

(2)  The  family  has  a  child  living  in  the 
home  that  meets  the  age  requirements 
for  children  under  the  State's  approved 
AFDC  plan.  A  child  is  not  required  to 
meet  the  AFDC  dependency  definition 
specified  in  the  State  plan  to  be  eligible 
for  extended  Medicaid  under  this 
section. 

(3)  The  caretaker  relative  has  applied 
for  enrollment  in  his  or  her  employer's 
health  plan,  if  the  State  requires 
application  for  enrollment  as  a 
condition  of  eligibility  for  extended 
Medicaid.  The  State  plan  must  specify 
this  option. 

(c)  Length  of  initial  extended 
eligibility  period.  The  agency  must 
continue  to  provide  Medicaid  for  6 
months  without  requiring  the  family  to 
reapply  for  benefits  if  the  conditions  of 


paragraph  (b)  of  this  section  are  met. 
The  6-month  period  begins  with  the  first 
month  the  family  is  ineligible  for  AFDC 
under  the  approved  plan. 

(d)  Additional  extended  eligibility. 
The  agency  must  extend  Medicaid,  for 
a  second  6-month  period,  to  any  family 
that  was  eligible  for  and  receives 
extended  Medicaid  for  the  entire  initial 
6-month  extension  under  paragraphs  (b) 
and  (c)  of  this  section,  if  the  family 
chooses  to  receive  these  benefits.  The 
second  6-month  period  begins 
immediately  after  the  initial  6-month 
extended  period.  For  the  additional  6 
months  of  extended  eligibility,  the 
agency  may — 

(1)  Impose  a  premium  as  specified  in 
§447.62; 

(2)  Provide  a  limited  scope  of  services 
as  specified  in  the  approved  State  plan 
in  accordance  with  §440.252  of  this 
subchapter;  and 

(3)  Provide  required  services  through 
alternative  forms  of  health  coverage  in 
accordance  with  §  440.252(b)  of  this 
subchapter. 

(e)  Conditions  for  additional  extended 
eligibility.  A  family  that  meets  the 
requirements  for  and  elects  to  receive 
additional  extended  Medicaid  under 
paragraph  (d)  of  this  section  also  must — 

(1)  Include  a  caretaker  relative  who  is 
employed  in  each  month  of  the  3-month 
period  immediately  preceding  the  first 
and  fourth  month  of  the  second  6-month 
extended  period,  unless  the  caretaker 
relative  has  good  cause  for  not  working. 
Good  cause  is  defined  as  illness  or 
involuntary  loss  of  employment,  or  as 
defined  in  45  CFR  250.35. 

(2)  Have  average  family  gross  monthly 
earned  income,  minus  average  monthly 
child  care  costs  necessary  for  the 
employment  of  the  caretaker  relative,  for 
any  3-month  reporting  period  that  do 
not  exceed  185  percent  of  the  Federal 
poverty  level  for  a  family  of  the  same 
size; 

(3)  Meet  requirements  for  reporting 
monthly  gross  family  earned  income 
and  child  care  costs  as  specified  in 

§  435.923(d)(1)  and  (d)(2).  The  State 
may  establish  that  good  cause  exists  for 
not  reporting  on  a  timely  basis;  and 

(4)  Pay  any  premiums  imposed  by  the 
agency  in  accordance  with  §447.65  of 
this  subchapter. 

(f)  Indiviauals  who  return  to  family 
unit  or  are  born  or  adopted  during  the 
extended  periods.  The  agency  must 
provide  extended  Medicaid  under  this 
section  to  the  following  individuals  who 
are  considered  family  members  during 
either  extended  eligibility  period: 

(1)  Individuals  vvno  are  bom  or 
adopted  during  the  periods;  and 

(2)  Parents  or  other  family  members 
who  were  absent  from  the  family  when 


the  family  became  ineligible  for  AFDC 
but  who  return  during  either  period. 

(g)  Individuals  not  eligible.  The 
following  individuals  are  not  eligible  for 
exteoded  Medicaid  under  this  section: 

(1)  Children  who  no  longer  meet  the 
age  requirements  for  eligibility  for 
AFDC  under  the  approved  plan. 

(2)  Any  individual  who  tne  State 
determines  was  ineligible  for  AFDC  or 
Medicaid  because  of  fraud  committed 
during  the  last  6  months  in  which  the 
family  was  receiving  AFDC  before 
otherwise  being  provided  extended 
Medicaid  eligibility. 

4.  Section  435.115  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  435.1 15    Individuals  deemed  to  ba 
receiving  AFDC. 

(c)  The  State  must  deem  any 
individual  who  is  participating  in  a 
work  supplementation  program  and  any 
child  or  relative  (or  other  individual 
living  in  the  same  household)  of  the 
individual  to  be  receiving  AFDC  under 
section  482(e)(6)  of  the  Act  if— 

(1)  The  individual  participates  in  a 
State-operated  work  supplementation 
program  under  section  482(e)  of  the  Act; 
and 

(2)  The  individual  and  any  child  or 
relative  (or  other  household  member)  of 
the  individual  meet  AFDC  eligibility 
requirements  under  the  approved  plan 
that  are  applicable  to  individuals  who 
are  not  participating  in  a  work 
supplementation  program. 
***** 

5.  A  new  §  435.405  is  added  to  read 
as  follows: 

§  435.405    Households  headed  by  minor 
parents  or  minor  Individuals  who  are 
pregnant 

(a)  The  agency  may  not  automatically 
provide  Medicaid  to  minor  parents  or 
minor  individuals  who  are  pregnant 
who  are  denied  AFDC  because  they  do 
not  meet  the  AFDC  requirement  (if 
elected  by  the  State)  that,  as  a  condition 
of  eligibility,  they  must  reside  with 
specified  adults  or  in  specified  living 
arrangements  as  specified  in  section 
402(a)(43)oftheAct. 

(b)  The  Medicaid  agency  may  not,  as 
a  condition  of  eligibility,  impose  on  any 
other  Medicaid  eligibility  group  the 
AFDC  residency  requirement  for  minor 
parents  or  minor  individuals  who  are 
pregnant  that  is  described  in  paragraph 
(a)  of  this  section. 

(c)  The  agency  may  not  terminate 
Medicaid  for  individuals  who  become 
ineligible  for  AFDC  solely  because  of 
the  AFDC  residency  policy  described  in 
paragraph  (a)  of  this  section,  if  elected 
by  the  State,  until  the  agency  has 
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determined  that  the  individuals  are  not 
otherwise  Medicaid  eligible  under  any 
other  group  under  the  approved 
Medicaid  State  plan. 

(d)  For  purposes  of  this  section, 
"minor  parent"  or  "minor  individual" 
means  any  individual  who— 

(1)  Is  under  the  age  of  18  and  has 
never  been  married;  and 

(2)  Has  a  dependent  child  in  his  or 
her  care  or  is  pregnant. 

6.  New  §§435.922,  435.923,  and 
435.924  are  added  to  read  as  follows: 

§  435.922    Eligibiiity  notices  for  families 
eligible  for  extwided  Medicaid. 

(a)  General  requirement.  The  agency 
must  have  procedures,  established  in 
accordance  with  this  section,  that  are 
designed  to  ensure  that  families  who  are 
eligible  for  extended  Medicaid  under 
§435.112  (because  of  loss  of  AFDC  due 
to  excess  income  in  a  month  in  which 
the  monthly  earnings  or  hours  of 
employment  increase  or  the  earnings 
disregards  are  lost)  receive — 

(1)  Adequate  notice  of  extended 
eligibility;  and 

(2)  Adequate  notice  of  any  proposed 
termination  of  eligibility  in  accordance 
with  §435.924. 

(b)  Notice  of  initial  extended 
Medicaid.  (1)  Timing  of  notice.  The 
agency  must  give  a  family  eligible  under 
§  435.112  v«itten  notice  of  its  right  to  an 
initial  6-month  period  of  extended 
Medicaid  in  the  notice  of  termination  of 
AFDC. 

(2)  Contents  of  notice.  The  notice 
must — 

(i)  Describe  the  requirements  for 
making  timely  and  accurate  reports  on 
earned  income,  child  care  costs,  and 
family  size  as  specified  in  §435.923  as 
a  condition  of  eligibility  for  an 
additional  second  6  months  of  extended 
eligibility; 

Ui)  Explain  the  circumstances  under 
which  extended  Medicaid  may  be 
terminated  if  the  family  ceases  to 
include  a  child. 

(iii)  Include  a  card  or  other  evidence 
of  the  family's  entitlement  to  extended 
Medicaid. 

(c)  Notice  of  additional  period  of 
extended  Medicaid.  (1)  Timing  of  notice. 
During  the  3rd  and  6th  month  of  the 
initial  6-month  extended  Medicaid 
period,  the  agency  must  notify  the 
family  of  its  option  to  elect  to  receive  a 
second  6  months  of  extended  Medicaid 
if  the  family  was  eligible  during  the 
entire  initial  6-month  extended  period. 

(2)  Contents  of  notice.  The  notices 
must — 

(i)  Describe  the  requirements  for 
making  timely  and  accurate  reports  on 
earned  income,  child  care  costs,  and 
family  size  as  specified  in  §435.923  as 
a  condition  of  eligibility: 


(ii)  For  the  notice  sent  in  the  6th 
month,  include  card  or  other  evidence 
of  the  family's  entitlement  to  Medicaid 
for  the  additional  6-month  extended 
period. 

(iii)  Explain  the  circimistances  under 
which  extended  Medicaid  may  be 
terminated  if  the  family  ceases  to 
include  a  child,  fails  to  pay  any 
premiums  imposed  by  the  agency,  fails 
to  report  earned  income,  child  care 
costs,  and  family  size;  fails  to  have 
earned  income  during  any  one  or  more 
months  in  any  3-month  reporting 
period:  or  has  income  that  exceeds 
established  poverty  level  limits  as 
specified  in  §435.924; 

(iv)  Describe  any  required  out-of- 
pocket  expenses  that  the  family  must 
meet; 

(v)  Describe  the  scope  of  services  to  be 
provided,  including  any  preexisting 
condition  limitations,  waiting  periods, 
or  other  coverage  of  services  limitations 
imposed  by  the  State  under  alternative  ' 
coverage  options  ofl^ered;  and 

(vi)  Specify  reporting  and  premium 
payment  procedures. 

(3)  Premium  notices,  (i)  In  the  notice 
sent  to  a  family  in  the  6th  month  of  the 
initial  extended  eligibility  period,  the 
agency  must  sj)ecify  any  premium 
amount  imposed  during  the  first  3 
months  of  ihe  second  6-month  extended 
Medicaid  period. 

(iii)  During  the  3rd  month  of  the 
second  6-month  extended  Medicaid 
period,  the  agency  must  inform  the 
family  of  any  premium  amount  imposed 
during  the  last  3  months  of  the  second 
6-month  extended  period. 

S  435.923    Reporting  requirements  for 
families  eligible  for  additional  extended 
Medicaid. 

(a)  Definition  of  "family  members. " 
For  purposes  of  reporting  gross  earned 
income  under  this  section,  "family 
members"  include  all  individuals  living 
in  the  home  who  are  members  of  the 
filing  unit.  They  include  family 
members  who  were  included  in  the 
AFDC  family  unit  at  the  time  the  family 
lost  eligibility  and  individuals  who 
were  not  included  in  the  unit  at  that 
time  but  who  return  to  the  family,  or  are 
bom  or  adopted  into  the  family,  during 
the  period  of  extended  eligibility. 

(b)  Definition  of  "gross  earned 
income." Gross  eamed  income  includes 
all  eamed  income  as'defined  under  the 
approved  State  AFDC  plan  iiv 
accordance  with  45  CFR  233.20(a)(6).  It 
does  not  include  eamed  income  that 
cannot  be  taken  into  consideration 
because  of  a  statutory  provision  of 
another  Federal  program  as  specified  in 
45  CFR  233.20(a)(4)(ii). 


(c)  What  mu^t  be  reported.  In  order 
for  a  family  to  be  eligible  for  additional 
extended  Medicaid  under  §435. 112(d), 
the  family  must,  during  the  initial  and 
second  6-month  p>eriods  of  extended 
eligibility,  report  the  following 
information  for  each  3  months  in  the  6- 
month  periods — 

(1)  The  gross  monthly  eamed  income 
of  all  family  members; 

(2)  The  monthly  family's  expenses  for 
child  care  that  is  necessary  for  the 
employment  of  the  caretaker  relative; 
and 

(3)  The  size  of  the  family  unit  as  of 
the  date  on  which  the  report  of  eamed 
income  and  child  care  costs  is  made. 

(d)  When  reports  must  be  made.  (1)  A 
family  must  report  the  information 
specified  in  paragraph  (c)  of  this  section 
as  follows — 

(i)  For  eamed  income,  child  care 
costs,  and  family  size  for  the  first  3 
months  of  the  initial  6-month  extended 
period,  the  family  must  report  no  later 
than  the  21st  day  of  the  4th  month  of 
the  initial  period; 

(ii)  For  eamed  income,  child  care 
costs,  and  family  size  for  the  last  3 
months  of  the  initial  6-month  extended 
period,  the  family  must  report  no  later 
than  the  21st  day  of  the  1st  month  of  the 
second  6-month  extended  period;  and 

(iii)  For  eamed  income,  child  care 
costs,  and  family  size  for  the  first  3 
months  of  the  second  6-month  extended 
period,  the  family  must  report  no  later 
than  the  21st  day  of  the  4th  month  of 
the  second  period. 

(2)  The  agency  may  not  require  a 
family  receiving  extended  Medicaid  to 
report  more  frequently  than  the  times 
specified  in  paragraph  (d)(1)  of  this 
section. 

§  435.924    Termination  of  families  receding 
extendwl  Medicaid. 

(a)  Basic  rules.  (1)  The  agency  must 
terminate  extended  Medicaid  provided 
under  §  435.112  and  notify  families  of 
the  termination  in  accordance  with  this 
section. 

(2)  Before  any  termination  is  made, 
the  agency  must  make  redeterminations 
of  the  eligibility  of  children  and  families 
under  other  groups  covered  under  the 
approved  State  plan  in  accordance  with 
paragraph  (e)  of  this  section. 

(3)  The  agency  must  not  make  a 
termination  effective  earlier  than  10 
days  after  the  date  of  mailing  of  an 
advance  notice  in  accordance  with 
paragraph  [{}  of  this  section. 

(b)  Grounds  for  terminations — both 
periods.  The  agency  must  terminate 
extended  Medicaid  in  either  the  initial 
or  second  6-month  extended  periods  on 
the  last  day  of  the  month  in  which  any 
one  of  the  following  conditions  exist: 
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(1)  A  family  no  longer  has  a  child 
living  in  the  home; 

(2)  A  child  becomes  ineligible  for 
AFDC  because  be  or  she  no  longer  meets 
age  requirements; 

(3)  The  caretaker  relative  refuses  to 
apply  for  enrollment  in  his  or  her 
employer's  health  plan,  if  the  State 
requires  the  caretaker  relative  to  apply 
for  enrollment  as  a  condition  of 
eligibility  under  the  approved  State 
plan; 

(c)  Grounds  for  termination — second 
period.  (1)  The  agency  must  terminate 
extended  Medicaid  during  the  second  6- 
month  extended  period  at  the  end  of  the 
1st  or  4th  month  of  that  extended  period 
if— 

(i)  The  caretaker  relative  has  no 
earned  income  in  any  one  or  more 
months  of  a  3-month  reporting  period, 
without  good  cause.  Good  cause 
includes  lack  of  earnings  due  to  illness 
or  involuntary  loss  of  employment,  or 
other  causes  as  specified  for  AFDC  in  45 
CFR  250.35. 

(ii)  The  family's  average  gross 
monthly  earned  income,  minus  average 
monthly  child  care  costs  necessary  for 
thct  employment  of  the  caretaker 
relative,  for  any  3-month  reporting 
period  exceeds  185  percent  of  the 
Federal  poverty  level  for  a  family  of  the 
same  size. 

(2)  The  agency  must  terminate 
extended  Medicaid  provided  under 

S  435.112  during  the  second  6-month 
period  at  the  end  of  the  month  in  which 
any  premium  is  due  if  the  family  fails 
to  pay  that  premium,  without  good 
cause,  as  specified  in  §  447.62(d). 

(3)  Except  as  provided  in  paragraph 
(d)  of  this  section,  the  agency  must 
terminate  extended  Medicaid  at  the 
close  of  the  first  or  fourth  month  of  the 
second  6-month  period  if  a  femily  fails 
to  report  earned  income,  child  care 
costs,  and  family  size  in  accordance 
with  S  435.923. 

(d)  Option  to  suspend  rather  than 
terminate.  (1)  If  a  family  fails  to  report 
earned  income,  child  care  costs,  and 
family  size  in  acccMdance  with 
§  435.923.  the  agency  may  elect  to 
suspend  rather  than  terminate  extended 
Medicaid  to  the  family. 

(2)  If  the  agency  elects  to  suspend 
rather  than  terminate  a  family,  the 
suspension  of  extended  eligibility  may 
be  only  until  the  month  after  the  month 
the  family  reports  the  required 
information. 

(3)  The  agency  may  suspend  extended 
eligibility  only  if  the  family  has  not 
been  terminated  because  the  caretaker 
has  no  earnings  in  any  reporting  month 
or  the  family's  gross  monthly  earned 
income  exceeds  the  percentage  of  the 
poverty  level  limit 


le)  Required  redeterminations  before 
terminations.  (1)  Initial  period.  The 
agency  may  not  terminate  extended 
Medicaid  to  a  child  in  the  family  that 
becomes  ineligible  in  the  initial  6- 
month  period  because  the  family  ceases 
to  include  a  child  until  the  agency  has 
determined  that  the  child  is  not  eligible 
for  Medicaid  as  a  child  under  age  18, 19. 
or  20  under  §  435.222  or  a  low-income 
child  under  sections 
1902(a)(10)(A)(i)(IV), 
1902(a)(10)(A)(i)(VI), 
1902(a)(10)(A)(i)(VU),  or 
1902(a)(10)(A)(ii)(IX)  of  the  Act. 

(2)  Second  period,  (i)  The  agency  may 
not  terminate  extended  Medicaid  to  a 
child  in  the  family  that  becomes 
ineligible  in  the  second  6-monlh  period 
because  the  family  ceases  to  include  a 
child  until  the  agency  has  determined 
that  the  child  is  not  eligible  for 
Medicaid  as  a  child  under  age  18, 19,  or 
20  under  §435.222  or  a  low-income 
child  under  sections 
1902(a)(10)(A)(i)(IV), 
1902(a)(10)(A)(i)(VI), 
1902(a)(10)(A)(i)(Vn),  or 
1902(a)(10)(A)(ii)(IX)  of  the  Act. 

(ii)  "The  agency  may  not  terminate 
extended  Medicaid  to  an  individual 
who  becomes  ineligible  in  the  second  6- 
month  period  because  the  family  fails  to 
pay  any  imposed  premiums,  because  the 
ramily  foils  to  satisfy  any  mandatory 
reporting  requirements,  or  t>ecause  the 
family  fails  to  meet  earnings  and  income 
tests  as  specified  in  paragraph  (c)  of  this 
section,  until  the  agency  has  determined 
that  the  individual  is  not  eligible  for 
Medicaid  as  medically  needy  under 
subpart  D  of  this  part  and  section 
1902(a)(10)(C)oftheAct. 

(3)  Time  limit  for  completion  of 
redeterminations.  The  agency  must 
complete  any  required  redeterminations 
under  paragraphs  (e)(1)  and  (e)(2)  of  this 
section  within  30  days  after  the 
proposed  termination  date  of  extended 
eligibility. 

(f)  Notice  of  terminations.  (1)  The 
agency  must  provide  adequate  notice  to 
a  family  of  any  proposed  action  to 
terminate  eligibility  for  extended 
Medicaid. 

(2)  The  notice  must  be  mailed  at  least 
10  days  before  the  effective  date  of  the 
termination. 

(3)  The  notice  must  specify  the 
grounds  for  the  proposed  termination 
and  advise  the  family  of  its  right  to 
appeal  the  proposed  termination  in 
accordance  with  part  431,  subpart  E,  of 
this  subchapter. 

(4)  In  the  case  of  a  proposed 
termination  of  a  family  because  the 
caretaker  relative  has  no  monthly 
earned  income  in  one  or  more  months 
of  any  3-month  reporting  period,  the 


notice  must  explain  how  the  family  may 
reestablish  eligibility  under  the  State 
plan. 
B.  Fart  436  is  amended  as  follows: 

PART  438— ELIGIBIUTY  IN  GUAM, 
PUERTO  RICO,  AND  THE  VIRGIN 
ISLANDS 

1.  The  authority  citation  for  part  436 
continues  to  read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C.  1302). 

2.  In  §  436.2,  the  introductory  text  of 
paragraph  (a)  is  republish^  and  the 
remainder  of  the  paragraph  is  amended 
by  adding  an  entry  for  section  402(a)(32) 
of  the  Act,  removing  the  entry  for 
section  414(g)  of  the  Act,  and  adding  an 
entry  for  section  482(e)(6)  of  the  Act  to 
read  as  follows: 

§436.2    Basis. 

(a)  This  part  implements  the 
following  sections  of  the  Act  and  public 
laws  that  mandate  requirements  and 
standards  for  eligibility: 

402(a)(32)  Eligibility  of  individuals 
who  are  deemed  to  be  receiving  AFDC 
but  for  whom  a  payment  is  not  made. 

•  •        •        •        • 

482(e)(6)  Eligibility  of  certain 
individuals  participating  in  work 
supplementation  programs. 

•  •        •        •        • 

3.  Section  436.114  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

S43e.114    Indivlduale  deemed  to  be 
receiving  AFDC 

(c)  The  State  must  deem  any 
individual  who  is  participating  in  a 
work  supplementation  program  and  any 
child  or  relative  (or  other  individual 
living  in  the  same  household)  of  the 
individual  to  be  receiving  AFDC  under 
section  482(e)(6)  of  the  Act  if— 

(1)  The  individual  participates  in  a 
State-operated  work  supplementation 
program  under  section  482(e)  of  the  Act; 
and 

(2)  The  individual  and  any  child  or 
relative  (or  other  household  member)  of 
the  individual  meet  AFDC  eligibility 
requirements  under  the  approved  plan 
that  are  applicable  to  individuals  who 
are  not  participating  in  a  work 
supplementation  program. 

•  •        •        •        • 

4.  A  new  §  436.405  is  added  to  read 
as  follows: 

S436.405   HoutettoMs  heeded  by  minor 
parents  or  minor  IndMduale  who  are 
pregnant 

(a)  The  agency  may  not  automatically 
provide  Medicaid  to  minor  parents  or 
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minor  individuals  who  are  pregnant 
who  are  denied  AFDC  because  they  do 
not  meet  the  AFDC  requirement  (if 
elected  by  the  State)  that,  as  a  condition 
of  eligibility,  they  must  reside  with 
specified  adults  or  in  specified  living 
arrangements  as  specified  in  section 
402(a)(43)oftheAct. 

(b)  The  Medicaid  agency  may  not,  as 
a  condition  of  eligibility,  impose  on  any 
other  Medicaid  eligibility  group  the 
AFDC  residency  requirement  for  minor 
parents  or  minor  individuals  who  are 
pregnant  that  is  described  in  paragraph 
(a)  of  this  section. 

(c)  The  agency  may  not  terminate 
Medicaid  for  individuals  who  become 
ineligible  for  AFDC  solely  because  of 
the  AFDC  residency  policy  described  in 
paragraph  (a)  of  this  section,  if  elected 
by  the  State,  until  the  agency  has 
determined  that  the  individuals  are  not 
otherwise  Medicaid  eligible  under  any 
other  group  under  the  approved 
Medicaid  State  plan. 

(d)  For  purposes  of  this  section,  minor 
parent  or  minor  individual  means  any 
individual  who — 

(1)  Is  under  the  age  of  18  and  has 
never  been  married;  and 

(2)  Has  a  dependent  child  in  his  or 
her  care  or  is  pregnant. 

I  C.  Part  440  is  amended  as  follows: 

PART  44(V-SERVICES:  GENERAL 
PROVISIONS 

1.  The  authority  citation  for  part  440 
continues  to  read  as  follows: 

Authority:  Sec.  1102  of- the  Social  Security 
Act  (42  U.S.C  1302). 

2.  In  §440.200  the  introductory  text  of 
paragraph  (a)  is  republished,  paragraph 
(a)(7)  is  redesignated  as  paragraph  (a)(8) 
and  a  new  paragraph  (a)(7)  is  added  to 
read  as  follows: 

i  440.200    Basis,  purpose,  and  scope. 

(a)  This  subpart  implements  the 

following  statutory  requirements — 

I  (7)  Section  1925(b)(4),  regarding 
coverage  of  services  during  periods  of 
extended  Medicaid  eligibility  of  families 
terminated  from  AFDC  because  of 
increased  earnings  or  hours  of 
employment  or  loss  of  earnings 
disregards. 

I I  3.  Section  440.240  is  amended  by 
revising  the  undesignated  introductory 
text  to  read  as  follows: 

S  440.240    Comparability  of  services  tor 
groups. 

Except  as  limited  in  §§  440.250  and 
440.252— 


4.  A  new  §440.252  is  added  to  read 
as  follows: 

§440.252    Comparabiiity  of  servicea  for 
families  terminated  from  AFDC  because  of 
increased  earnings  or  twurs  of  employment 
or  loss  of  income  disregards. 

(a)  Services  during  initial  6-month 
Medicaid  extended  period.  The  plan 
must  provide  that  services  available  to 
any  family  eligible  for  the  initial  6- 
month  extended  Medicaid  under 

§  435.112  of  this  chapter  are  equal  in 
amount,  duration,  and  scope  to  services 
provided  to  categorically  needy  AFDC 
recipients. 

(b)  Option  for  provision  of  services  in 
initial  extended  period.  The  agency 
may,  at  its  option,  offer  the  services 
under  paragraph  (a)  of  this  section 
through  the  following: 

(1)  Through  health  plan  coverage 
offered  by  employers  (even  if  the  plan 
covers  persons  who  are  not  eligible  for 
Medicaid)  by  requiring  the  caretaker 
relative  to  apply  to  enroll  in  an 
employer's  health  plan  as  a  condition  of 
eligibility  for  extended  Medicaid. 

(i)  The  agency  may  pay  the  employer 
health  plan  directly  for  premiums, 
deductibles,  coinsurance,  and  similar 
costs  as  a  third  party  liability  or  may 
require  the  caretaker  relative  to  make 
payment  through  payroll  deductions 
and  reimburse  the  caretaker  relative 
directly. 

(ii)  If  the  agency  requires  payments 
through  payroll  deductions,  the  agency 
must  reimburse  the  caretaker  relative 
concurrently  with  the  date  of  the  payroll 
deduction  (that  is,  the  date  on  which  the 
caretaker  relative  receives  wages  from 
which  the  deduction  has  been  made). 

(2)  Through  health  coverage  offered 
by  employers  of  absent  parents  of 
dependent  children.  If  the  agency  elects 
this  option,  the  requirements  of 
paragraphs  (b)(l)(i)  and  (b)(l)(ii)  of  this 
paragraph  also  apply. 

(c)  Enrollment  prior  to  extended 
eligibility.  If  a  caretaker  relative  is 
enrolled  in  a  prepaid  health  plan  before 
becoming  eligible  for  extended 
Medicaid,  the  agency  may  allow  the 
caretaker  relative  to  continue  the 
enrollment,  unless  the  agency  requires 
the  caretaker  relative  to  apply  for 
enrollment  in  an  employer's  health  plan 
and  the  employer's  plan  does  not 
include  a  family  option. 

(d)  Services  in  second  extended 
period.  The  plan  may  provide  that 
services  available  to  any  family  eligible 
for  a  second  6-jnonth  Medicaid 
extended  period  under  §435.112  of  this 
chapter  are — 

(1)  The  same  in  amount,  duration,  and 
scope  as  provided  for  categorically 
needy  AFDC  recipients; 


(2)  The  same  in  amount,  duration,  and 
scope  as  provided  for  categorically 
needy  AFDC  recipients,  minus  any  one 
or  more  of  the  following  nonacute 
services: 

(i)  Nursing  facility  services  (other 
than  services  in  an  institution  for 
mental  diseases)  for  individuals  21 
years  of  age  or  older  (section  1919  of  the 
Act); 

(ii)  Medical  or  remedial  care  provided 
by  licensed  practitioners  (§  440.60); 

(iii)  Home  health  care  services 
(§440.70); 

(iv)  Private  duty  nursing  services 
(§440.80); 

(v)  Physical  therapy  and  related 
services  (§440.110); 

(vi)  Other  diagnostic,  screening, 
preventive,  and  rehabilitation  services 
(§440.130); 

(vii)  Inpatient  hospital  services  and 
nursing  facility  services  for  individuals 
65  years  of  age  or  over  in  an  institution 
for  mental  diseases  (§  440.140); 

(viii)  Intermediate  care  facility 
services  for  the  mentally  retarded 
(§440.150); 

(ix)  Inpatient  psychiatric  services  for 
individuals  under  age  21  (§  440.160); 

(x)  Hospice  care  (as  defined  in  section 
1905(o)oftheAct); 

(xi)  Respiratory  care  services  (as 
defined  in  section  1902(e)(9)(C)  of  the 
Act);  and 

(xii)  Any  other  medical  care  and  any 
other  type  of  remedial  care  recognized 
under  State  law  and  specified  by  the 
Secretary  (§440.170). 

(e)  Alternative  health  coverage  during 
second  extended  period. 

(1)  The  agency  may  offer  the  services 
provided  under  paragraph  (d)  of  this 
section  in  the  manner  specified  in 
paragraph  (b)  of  this  section  or  under 
one  or  more  of  the  following  forms  of 
health  care  coverage  of  the  caretaker 
relative  and  dependent  children — 

(i)  Enrollment  in  a  family  option  of  an 
employer's  health  plan; 

(ii)  Enrollment  in  a  family  option  of 
a  State  employee  health  plan; 

(iii)  Enrollment  in  a  State  health  plan 
for  the  uninsured;  or 

(iv)  Enrollment  in  an  eligible  health 
maintenance  organization  (HMO)  that 
has  an  enrollment  of  less  than  50 
percent  of  Medicaid  recipients  who  are 
not  recipients  of  extended  Medicaid. 

(2)  If  the  agency  offers  alternative 
health  coverage  under  paragraph  (e)(1) 
of  this  section,  it  must  make  available, 
without  charge,  certain  services  that  are 
not  covered  (or  are  not  fully  covered) 
under  the  alternative  health  plan  in  the 
same  amount,  duration,  and  scopw  as 
the  approved  State  plan.  These  services 
are  those  related  to  pregnancy 
(including  prenatal,  delivery,  and 
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postpartum  services)  for  pregnant 
women,  and  ambulatory  preventive 
f>ediathc  care  (including  ambulatory 
early  and  periodic  screening,  diagnosis, 
and  treatment  services)  for  children  who 
meet  the  age  and  date  of  birth 
requirements  to  be  a  qualified  child 
under  the  State  plan. 

(3)  If  the  agency  elects  alternative 
health  coverage  under  paragraph  (e)(1) 
of  this  section,  it — 

(i)  Must  pay  any  premiums  and  other 
costs  for  enrollment  (less  any  premium 
amounts  paid  by  the  employer  and 
premiums  imjxjsed  on  recipients  under 
§447.62)  imposed  on  the  family; 

(ii)  May  pay  deductible  and 
coinsurance  amounts  imposed  on  the 
family; 

(iii)  May  require  cost-sharing  as 
specified  in  §§  447.51(c)  and  447.62  of 
this  subchapter. 

(4)  Families  enrolled  in  any  of  the 
alternative  coverage  health  plans  must 
obtain  care  through  these  plans.  They 
are  not  entitled  to  the  freedom  of  choice 
of  providers  under  §431.51  of  this 
subchapter. 

(5)  The  agency  must  specify  and 
describe  the  alternative  health  coverage 
offered  in  its  State  plan,  including 
requirements  for  assuring  that  recipients 
have  access  to  services  of  adequate 
quality. 

(f)  Federal  financial  participation. 
Federal  financial  participation  is 
available  for  payments  for  premiums, 
deductibles  coinsurance,  and  similar 
expenses  and  for  families'  enrollment  in 
other  health  plans  specified  in 
paragraphs  (a)  through  (e)  of  this 
section. 

D.  Part  447  is  amended  as  follows: 

PART  447— PAYMENT  FOR  SERVICES 

1.  The  authority  citation  for  part  447 
continues  to  read  as  follows: 

Anthority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.Q  1302). 

2.  Section  447.50  is  revised  to  read  as 
follows: 

§  447.50    Cost-Sharing:  Basis  and  purpos*. 

(a)  Basis.  Sections  1902(a)(14).  1916. 
and  1925(b)(5)  of  the  Act  permit  States 
to  require  certain  recipients  to  share 
some  of  the  costs  of  Medicaid  by 
imposing  upon  them  such  payments  as 
enrollment  fees,  premiums,  deductibles, 
coinsurance,  co-payments,  or  similar 
cost-sharing  charges. 

(b)  Purpose.  For  States  that  impose 
cost-sharing  payments,  §§  447.51 
through  447.65  prescribe  State  plan 
requirements  and  options  for  cost- 
sharing,  specify  the  standards  and 
conditions  under  which  States  may 
impose  cost-sharing,  set  forth  minimum 


amounts  and  the  methods  for 
determining  maximum  amounts,  and 
prescribe  conditions  for  FFP  that  relate 
to  cost-sharing  requirements. 

3.  Section  447.51  is  revised  to  read  as 
follows: 

$447.51    Raqulrwnants  and  options. 

(a)  The  plan  must  provide  that  the 
Medicaid  agency  does  not  impose  any 
enrollment  fee,  premium,  or  similar 
charge  upon  categorically  needy 
individuals,  as  defined  in  §§435.4  and 
436.3  of  this  subchapter,  for  any  service 
available  under  the  plan  except  as 
specified  in  paragraphs  (b)  and  (c)  of 
this  section. 

(b)  (Reserved! 

(c)  The  plan  may  impose  a  monthly 
premium  on  categorically  needy 
families  who  are  terminated  from  AFDC 
due  to  excess  income  in  a  month  in 
which  the  monthly  earnings  or  hours  of 
employment  increase  or  the  earnings 
disregards  are  lost  and  who  are  eligible 
for  a  second  6-month  extended 
Medicaid  [teriod  under  §  435.1 12  of  this 
subchapter.  The  agency  must  meet 
requirements  of  §  447.62  if  it  elects  this 
option. 

(d)  The  plan  may  impose  an 
enrollment  fee,  premium,  or  similar 
charge  on  medically  needy  individuals, 
as  defined  in  §§  435.4  and  436.3  of  this 
subchapter,  for  any  services  available 
under  the  plan. 

(e)  For  each  charge  imposed  under 
paragraph  (d)  of  this  section,  the  plan 
must  specify — 

(1)  llie  amount  of  the  charge; 

(2)  The  period  of  liability  for  the 
charge;  and 

(3)  The  consequences  for  an 
individual  who  does  not  pay. 

(f)  The  plan  must  provide  that  any 
charge  imposed  under  paragraph  (d)  of 
this  section  is  related  to  total  gross 
family  income  as  set  forth  under 
§447.52. 

4.  In  §  447.52,  the  reference  to 
"§  447.51(d)"  in  the  undesignated 
introductory  paragraph  is  changed  to 

read  "§447.51(0." 

5.  Section  447.59  is  redesignated  as 

§  447.65  and  the  reference  in  paragraph 
(a)  to  "447.58"  is  changed  to  read 
'"447.62". 

6.  A  new  §  447.62  is  added  to  read  as 
follows: 

§  447.62    imposition  of  premium  on 
families  eligit>t«  for  extended  Medicaid 
because  of  increased  aamings  or  tiours  of 
employment  or  loss  of  Income  disregards. 

(a)  Basic  option.  The  plan  may 
provide  for  imposing  a  monthly 
premium  on  the  categorically  needy 
group  of  families  who  are  terminated 
from  AFDC  due  to  excess  income  in  a 


month  in  which  the  monthly  earnings  or 
hours  of  employment  increase  or  the 
earnings  disregards  are  lost  and  who  are 
eligible  for  the  second  6-month  period 
of  extended  Medicaid  under  §  435.112 
of  this  subchapter.  If  the  agency  elects 
to  impose  a  premium,  it  must  meet  the 
reouirements  of  this  section. 

(b)  Basis  for  premium.  (1)  The  agency 
may  impose  a  premium  if  the  family's 
average  monthly  gross  earnings,  after 
deducting  the  average  monthly  child 
care  costs  that  are  necessary  for  the 
caretaker  relative  to  work,  for  the  first  3 
months  or  the  second  3  months  of  the 
initial  6-month  extension  period  exceed 
100  percent  of  the  Federal  poverty  level 
(as  adjusted  annually)  for  a  family  of  the 
same  size  for  a  month. 

(2)  Family  gross  earnings  include 
earned  income  of  all  family  members 
living  in  the  home  who  are  members  of 
the  AFDC  filing  unit  in  the  month  the 
family  became  ineligible  for  AFDC  and 
individuals  who  are  family  members 
who  return  to  the  home  during  the 
extended  eligibility  period. 

(c)  Premium  amount.  The  amount  of 
the  premium  for  each  3-monlh  period, 
beginning  with  the  first  or  fourth  month 
of  the  second  6-month  extension  period, 
may  not  exceed  3  percent  of  the  family's 
average  monthly  gross  earnings,  less 
average  monthly  child  care  costs 
necessary  for  the  caretaker  relative  to 
work. 

(1)  The  premium  for  the  first  3 
months  of  the  second  6-month 
extension  period  must  be  based  on  the 
family's  average  monthly  gross  earnings, 
minus  average  monthly  child  care  cost 
neces.sary  for  the  caretaker  relative  to 
work,  for  the  first  3  months  of  the  initial 
6-month  extension  period. 

(2)  The  premium  for  the  second  3 
months  of  the  second  6-month 
extension  period  must  be  based  on  the 
family's  average  monthly  gross  earnings, 
minus  average  monthly  child  care  costs 
necessary  for  the  caretaker  relative  to 
work,  for  the  second  3  months  of  the 
initial  6-month  extension  period. 

(3)  The  agency  may  vary  the  amount 
of  the  premiums  for  the  family  on  the 
basis  of  differences  in  health  plans  that 
are  chosen. 

(4)  The  agency  may  adjust  amounts 
charged  for  premiums  on  the  basis  of 
changes  that  occur  in  family  size, 
income,  or  child  care  costs  during  each 
3-month  premium  period  of  the  second 
6-monlh  extended  period. 

(d)  Due  date  for  premiums.  A 
premium  payment  for  a  month  is  due  on 
the  21st  day  of  the  following  month. 

(e)  Termination  for  nonpayment  of 
premium.  The  agency  must  terminate 
elfgibility  for  Medicaid  at  the  end  of  the 
month  in  which  the  premium  is  due  if 
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the  family  fails  to  pay  the  premium, 
without  good  cause.  The  agency  must 
take  termination  action  in  accordance 
with  §  435.924  of  this  subchapter. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.778,  Medical  Assistance 
Programs) 

Dated:  )uly  20, 1993. 
Brace  C  Vlaileck. 

Administrator,  Health  Care  Financing 
Administration. 

Dated:  September  20, 1993. 
Doona  E.  Shalala, 
Secretory. 

(PR  Doc.  93-30090  Filed  12-13-93;  845  am) 
BILLING  COOe  4120-01-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  V\nidlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Witdiife 
and  Plants;  Notice  of  90-Day  Findings 
on  Portions  To  List  Three  Southern 
Arizona  Cienega  Species 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  petition  findings  and 

initiation  of  status  reviews. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  90-day 
findings  for  three  petitions  to  amend  the 
List  of  Endangered  and  Threatened 
Wildlife  and  Plants.  The  Service  finds 
that  the  petitioners  have  presented 
substantial  information  indicating  that 
listing  the  plants  Canelo  Hills  ladies'- 
tresses  and  Huachuca  water  umbel  and 
the  Sonoran  tiger  salamander  may  be 
warranted.  The  Service  is  initiating  a 
status  review. 

DATES:  The  findings  announced  in  this 
notice  were  made  on  December  2, 1993. 
The  Service  will  accept  new  scientific 
and  commercial  information  on  these 
three  species  at  any  time.  However,  to 
^corporate  that  information  into  the 
one-year  findings  on  these  petitions,  the 
Service  must  receive  additional 
scientific  and  commercial  information 
by  January  13, 1994. 
ADDRESSES:  Information,  comments,  or 
questions  concerning  the  petitioned 
actions  may  be  submitted  to  the  State 
Supervisor.  Arizona  Ecological  Services 
State  Office,  U.S.  Fish  and  Wildlife 
Service.  3616  West  Thomas  Road,  suite 
6.  Phoeni)(,  Arizona  85019.  The 
petitions,  findings,  supporting  data,  and 
comments  will  be  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 


FOR  FURTHER  INFORMATION  CONTACT: 
Sam  Spiller.  State  Supervisor,  at  the 
above  address  (602/379-4720). 

SUPPLEMENTARY  MFORMATION: 

Background 

Section  4(b)(3)(A4  of  the  Endangered 
Species  Act  of  1973,  as  amended  (Act) 
(16  U.S.C  1531  et  seq.),  requires  that  the 
Service  make  a  finding  on  whether  a 
petition  to  list,  delist,  or  reclassify  a 
species  presents  substantial  scientific  or 
commercial  information  to  indicate  that 
the  petitioned  action  may  be  warranted. 
To  the  maximum  extent  practicable,  this 
finding  is  to  be  made  within  90  days  of 
receipt  of  the  petition,  and  notice  of  the 
finding  is  to  be  published  promptly  in 
the  Federal  Register.  If  the  finding  is 
positive,  the  Service  is  also  required  to 
promptly  commence  a  status  review  of 
the  involved  species. 

On  Jime  3. 1993.  the  Service  received 
three  petitions  dated  May  31. 1993,  from 
the  Greater  Gila  Biodiversity  Project, 
Biodiversity  Legal  Foundation,  and 
Southwest  Center  for  Biological 
Diversity.  The  petitioners  requested  the 
Service  to  list  the  plants  Spimnthes 
delitescens  (Canelo  Hill  ladies '-tresses) 
and  Lilaeopsis  schaffneriana  ssp. 
recurva  (Huachuca  water  umbel)  and 
the  Sonoran  tiger  salemander 
[Ambystoma  tigrinum  steMnsi)  as 
endangered  species.  On  June  9. 1993, 
the  Service  informed  the  petitioners  that 
their  corresp)ondence  had  been  accepted 
as  petitions. 

The  90-day  findings  are  based  on 
various  documents,  including  published 
and  unpublished  studies,  agency 
documents,  communications  with 
experts,  and  field  survey  records.  All 
documents  on  which  these  findings  are 
based  are  on  file  in  the  Service's 
Arizona  Ecological  Services  Field  Office 
in  Phoenix. 

Canelo  Hills  ladies'-tresses:  The 
Canelo  Hills  ladies'-tresses  is  a  slender, 
erect,  terrestrial  orchid,  which,  when  in 
bloom,  is  about  50  centimeters  (cm)  (20 
inches  (in))  talL  Five  to  10  grass-like 
leaves,  18  cm  (7  in)  long  and  1.5  cm  (0.5 
in)  wide  grow  at  the  base  of  the  stem. 
The  spiralling  flower  stalk  may  contain 
up  to  40  white  flowers. 

This  species  is  known  from  localities 
at  about  1,500  meters  (m)  (5,000  feet  (ft)) 
elevation  in  Santa  Cruz  and  Cochise 
counties,  southern  Arizona.  All  sites  are 
on  private  land.  This  orchid  apparently 
requires  the  finely  grained,  highly 
organic,  usually  saturated  soils  of 
cienegas,  which  are  marshy  or  meadow- 
like wetlands  that  are  often  surrounded 
by  relatively  arid  expanses. 

Threats  to  the  species  cited  in  the 
status  report  (Newman  1991)  and 


petition  include  invasion  of  competitive 
plants,  modi  fiction  of  watershed 
hydrology,  lack  of  fire,  illegal  collecting, 
and  dred^ng  or  other  direct 
modification  of  habitat. 

Canelo  Hills  ladies'-tresses  (as 
"Madrean  ladies'-tresses")  was  recently 
added  to  Category  1  of  the  Service's  list 
of  species  that  are  candidates  for  listing 
as  endangered  or  threatened  under  the 
Act  (58  FR  51144;  September  30. 1993). 
Category  1  species  are  those  for  which 
the  Service  has  sufficient  information  to 
support  proposals  to  list  as  threatened 
or  endangered.  The  Service  has 
recognized  Canelo  Hills  ladies'-tresses 
as  a  Category  1  species  since  April. 
1992. 

Huachuca  water  umbel:  The 
Huachuca  water  umbel  is  a  herbaceous, 
semi-aquatic,  perennial  plant  with 
slender  erect  leaves  that  grow  from  the 
creeping  rootstalks.  The  leeves  are 
cylindrical  and  hollow.  The  yeliow- 
green  or  pale  green  leaves  are  generally 
1-3  millimeters  (less  than  Va  in)  in 
diameter  and  often  3-5  cm  (1-2  in)  in 
height,  but  can  reach  up  to  20  cm  (8  in) 
in  height  under  favorable  conditions. 
Three  to  10  minute  flowers  are  bom  on 
an  umbel  that  is  always  shorter  than  the 
leaves. 

Huachuca  water  umbel  is  known  from 
14  sites  (10  in  the  U.S.)  from  1,100  to 
2,000  m  (3,500  to  6.500  ft)  elevation  in 
southern  Arizona  and  adjacent  Sonora. 
Mexico.  It  extends  westward  in  Arizona 
from  the  Rio  San  Bernardino  to  Sonoita 
Creek,  and  south  bom  Tucson 
(historically)  across  the  Mexican  border 
to  Cananea.  This  species  is  endemic  to 
streams  and  cienegas.  The  species 
requires  perennial  water,  gentle  stream 
gradients,  small  to  mediiun-sized 
drainage  areas,  and.  apparently,  mild 
winters.  It  can  exist  under  full  shade  or 
at  completely  unshaded  sites. 

The  petitioners  and  the  status  report 
(Warren  et  al.  1993)  cited  the  following 
human  activities  that  may  threatrai  the 
species— dredging  or  other  direct 
modification  of  the  habitat;  recreation; 
and  modification  of  watershed 
hydrology,  including  groundwater 
pumping,  surface  water  diversion, 
impoundments,  and  degraded 
watershed  conditions. 

The  most  recent  list  of  candidate 
plants  (58  FR  51144;  September  30, 
1993)  places  the  Huachuca  water  umbel 
(as  "Qenega  water-umbel")  in  Category 
1.  Previously,  this  species  was  classified 
under  Category  2.  Category  2  species  are 
those  foriwbich  the  Service  has  some 
evidence  of  vulnerability,  but  for  which 
there  is  insufficient  scientific  and 
commercial  information  to  support 
proposing  to  list  them  at  this  time.  The 
Service  changed  the  species' 
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classification  from  Category  2  to 
Category  1  in  April,  1992.  The  plant  is 
protected  under  the  State  of  Arizona's 
Endangered  Species  Act,  and  the  U.S. 
Forest  Service,  Coronado  National 
Forest,  considers  it  a  sensitive  species. 
Sonoran  tiger  salamander:  Tiger    • 
salamanders  [Ambystoma  tigrinum)  are 
known  from  most  of  the  United  States 
and  show  considerable  variation 
throughout  their  range.  Several 
subspecies  of  tiger  salamanders  were 
recognized  by  Ehmn  (1940)  based  on 
color  patterns  of  metamorphosed 
animals — A.  t.  diaboli  Dunn,  A.  t. 
mavorUum  Baird,  A.  t.  melanostictum 
Baird,  A.  t.  nebulosum  Hallowell.  A.  t. 
califomiense  Gray,  and  A.  t.  velasci 
Duges.  Lowe  (1954)  described  an 
additional  subspecies,  the  Sonoran  tiger 
salamander  [A.  t.  stebbinsi).  from  Parker 
Canyon,  Santa  Cruz  County,  Arizona. 
Lowe  (1954, 1955)  used  color  patterns  to 
recognize  three  subspecies  of  tiger 
salamanders  in  Arizona — A.  t.  stebbinsi 
from  San  Rafael  Valley  in  Santa  Cruz 
County,  Arizona,  A.  t.  utahense 
primarily  from  north  of  the  Colorado 
River,  and  A.  t.  nebulosum  from  the 
Coconino  Plateau.  Using  color  patterns. 
Gehlbach  (1965, 1967)  synonymized  A. 
t.  utahense  and  A.  t.  stebbinsi  with  A. 
t.  nebulosum.  However,  A.  t.  stebbinsi 
continued  to  be  recognized  and  Collins 
(1988)  confirmed  it  as  a  valid  subsp>ecies 
with  analysis  of  mitochondrial  DNA. 
Collins  (1988)  recognized  A.  t. 
mavortium,  A.  t.  nebulosum,  and  A.  t. 
stebbinsi  to  be  the  three  subsp>ecies  of 
tiger  salamanders  native  to  Arizona.  The 
above  information,  presented  by  the 
petitioners  and/or  otherwise  available  to 
the  Service,  indicates  that  the  Sonoran 
tiger  salamander  is  a  valid  subspecies 
and  therefore  qualifies  for  consideration 
for  listing  under  the  Act. 

TTie  Sonoran  tiger  salamander  is 
known  from  a  limited  distribution  in 
perennial  aquatic  ecosystems  in  the  San 
Rafael  Valley,  Santa  Cruz  County. 
Arizona  (Collins  and  Jones  1987).  The 
San  Rafael  Valley  is  a  Plains  Grassland- 
Madrean  Evergreen  Woodland 
extending  from  southeast  Arizona  into 
northeast  Sonora  (Brown  1982).  The 
Sonoran  tiger  salamander  is  currently 
known  only  from  manmade  or  altered 
habitat  consisting  of  perennial  stock 
tanks  (Collins  and  )ones  1987).  Because 
the  historic  habitat  was  destroyed  before 
the  salamander's  discovery,  natural 
habitat  is  not  known  with  certainty.  It 
appears  to  have  been  mid-level 
elevation  Plains  Grassland  cienegas 
(Collins  and  Jones  1987). 

Sonoran  tiger  salamanders  are 
believed  to  have  occurred  historically  in 
natural  habitats  throughout  the  San 
Rafael  Valley  and  adjacent  foothills  in 


the  United  States  and  potentially 
extended  into  northern  Mexico  (Collins 
and  Jones  1987).  It  is  likely  that  human- 
induced  habitat  degradation,  and 
possibly  long  term  climatic  changes, 
have  reduced  its  geographic  range  (Jones 
et  al.  1988).  In  addition  to  the  type 
locality.  16  other  current  or  recently 
occupied  sites  have  been  described  in 
the  San  Rafael  Valley  and  the  adjacent 
foothills  of  the  Patagonia  and  Huachuca 
Mountains  north  of  the  U.S./Mexican 
border  (Collins  and  Jones  1987.  Collins 
et  al.  1988).  No  Sonoran  tiger 
salamanders  have  been  confirmed  from 
Mexico  (J.P.  Collins.  Arizona  State 
University,  pers.  comm..  1993).  The  lack 
of  Sonoran  tiger  salamanders  in 
seemingly  suitable  habitat  in  the  portion 
of  the  San  Rafael  Valley  in  Mexico 
(Collins  and  Jones  1987)  suggests  that 
the  southern  limit  of  its  current  range  is 
near  the  international  border.  The 
subspecies  has  not  been  found  in 
undisturbed,  presumably  adequate 
habitat  in  Arizona.  In  addition,  the 
subspecies  has  disappeared  from  2  of 
the  17  known  sites — from  the  type 
locality,  due  to  the  creation  of  Parker 
Canyon  Lake,  and  from  Bog  Hole.  This 
has  reduced  the  total  number  of  known 
occupied  sites  to  15  (Collins,  pers. 
comm.,  1993). 

A  summary  of  the  status  of  the 
Sonoran  tiger  salamander  was  submitted 
to  the  Serviced  by  Collins  and  Jones 
(1987).  The  petition  presents  new 
information  that  has  become  available 
since  Collins  and  Jones'  (1987)  status 
summary.  Additionally,  recent 
information  indicates  lower  population 
levels  in  1993  than  had  been 
documented  in  the  past  (Collins,  pers. 
comm..  1993). 

The  petitioners  believe  that  listing  the 
Sonoran  tiger  salamander  as  endangered 
is  necessary  because  suitable  habitat  has 
declined  throughout  the  salamander's 
range,  largely  due  to  overgrazing  and 
wetland  destruction  from  pumping, 
diverting,  and  impounding  waters. 
Consequently,  they  believe  the     -  •- 
salamander  may  be  threatened  by 
susceptibility  to  disease,  predation  from 
exotic  fish  (primarily  centrarchids  and 
ictalurids)  and  non-native  bullfrogs 
[Rana  catesbeiana],  collection  for  bait 
and  scientific  purposes,  reduced  vigor 
and  fitness  from  low  heterozygosity, 
genetic  swamping  from  "bait  bucket" 
introductions  of  other  tiger  salamander 
subspecies,  pollution  of  aquatic 
habitats,  and  the  inadequacy  of  existing 
regulatory  mechanisms.  The  petitioners 
presented  published  information 
indicating  that  the  Sonoran  tiger 
salamander  has  been  extirpated  from  2 
of  the  17  known  locales. 


The  petitioners  also  believe  that 
extensive  loss  of  Sonoran  tiger 
salamander  habitat  has  taken  place,  and 
that  current  habitat  exists  only  in  small 
manro^de  impoundments.  They 
maintain  that  it  is  likely  that  the 
Sonoran  tiger  salamander  occupied  a 
greater  portion  of  the  San  Rafael  Valley, 
and  perhaps  other  areas  as  well,  when 
cienegas  were  more  common.  The 
petition  maintains  that  currently 
occupied  habitat  is  vulnerable  to 
overgrazing,  pumping,  diverting,  and 
impounding,  and  that  the  manmade 
nature  of  the  habitat  may  increase  the 
severity  of  other  risks  to  the 
salamanders. 

The  Service  has  classified  the 
Sonoran  tiger  salamander  as  a  Category' 
1  candidate  since  November  21, 1991 
(56  FR  58804).  The  entire  known  range 
of  the  Sonoran  tiger  salamander  is  in 
Arizona  and  in  1982  it  was  listed  as  a 
State  endangered  species  by  the  .Arizona 
Game  and  Fish  Commission.  The 
Sonoran  tiger  salamander  has  been 
listed  as  a  sensitive  species  in  Coronado 
National  Forest  since  1988. 

After  reviewing  these  petitions  and  all 
other  pertinent  information,  the  Service 
finds  that  the  three  petitions  present 
substantial  information  to  indicate  that 
listing  may  be  warranted.  The  findings 
were  signed  on  December  2, 1993. 
Pursuant  to  section  4(b)(3)  of  the  Act, 
reviews  of  the  status  of  the  Huachuca 
water  umbel,  Canelo  Hills  ladies'- 
tresses,  and  Sonoran  tiger  salamander 
are  now  initiated,  and  the  findings  of 
these  reviews  must  be  published  in  the 
Federal  Register  within  one  year  of 
receipt  of  the  petitions.  The  Service 
solicits  any  additional  data,  comments, 
and  suggestions  from  the  public,  other 
concerned  Federal,  state,  and  local 
agencies,  the  scientific  community, 
industry,  or  any  interested  party 
concerning  these  species.  To  be 
included  in  the  one-year  findings  for 
these  petitions,  the  Service  must  receive 
information  by  January  13, 1994. 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports.  Imports.  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Dated:  December  2, 1993. 
Richard  N.  Smith, 

Acting  Director,  Fish  and  Wildlife  Service. 
IFR  Doc.  93-30402  Filed  12-13-93;  8:45  am) 
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SUMMARY:  The  Gulf  of  Mexico  and  South 
Atlantic  Fishery  Management  Councils 
(Councils)  will  solicit  public  comments 
in  January  1994  on  management 
regulations  being  considered  for  the 
harvest  of  live  rock  (a  hard  substrate 
such  as  dead  coral  or  rock  containing 
living  marine  organisms  used  primarily 
in  the  aquarium  trade  industry).  The 
Councils  intend  to  manage  live  rock 
under  proposed  Amendment  2  to  the 
Fishery  Management  Plan  for  Coral  and 
Coral  Reefs  of  the  Gulf  of  Mexico  and 
South  Atlantic  (FMP). 
DATES:  Written  comments  on  the  drafl 
amendment  will  be  accepted  until 
January  15, 1994.  See  SUPPLEMENTARY 
INFORMATION  for  dates  and  times  of  the 
public  hearings. 

ADDRESSES:  Send  written  comments  to 
Robert  K.  Mahood.  Executive  Director, 
South  Atlantic  Fishery  Management 
Council,  One  Southpark  Circle,  suite 
306,  Charleston.  SC  29407-4699.  See 
SUPPLEMENTARY  INFORMATION  for 
locations  of  the  public  hearings. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carrie  Knight,  Public  Information 
Officer.  South  Atlantic  Fishery 
Management  Council  (803)  571-4366, 
SUPPLEMENTARY  INFORMATION:  The 
Councils  are  considering  several  options 
for  management  of  live  rock  in  Gulf  of 
Mexico  and  South  Atlantic  federal 
waters.  These  options  include:  A 
prohibition  on,  or  phase-out  of,  harvest 
of  live  rock  with  possible  provisions  for 
aquaculture;  establishment  of  an  annual 
quota  or  limited  access  management; 
and  implementation  of  a  permitting 
system  for  wild  harvest  or  acjuaculture. 

The  South  Atlantic  Coimcil  began 
soliciting  public  input  on  proposed 
options  for  the  management  of  live  rock 
in  June  1993  when  more  than  30  people 
attended  the  public  scoping  meeting  in 


Duck  Key,  Florida.  An  organized  groap 
of  live  Tock  hawesten  from  the  Florida 
Keys  area  are  advocating  that  the  South 
Atlantic  Council  set  up  a  limited  entry 
system  for  the  iadxutay  which  would 
include  trip  limits  and  allow  only  the 
harvest  of  rubble  rod  in  south  Atlantic 
federal  waters.  Conservation 
organizations  support  a  prohibition  on 
harvest  because  it  results  in  a  removal 
of  hard  bottom  habitat  arguably 
essential  to  reef  fish  and  crustaceans. 

Florida  officials  have  prohibited 
harvest  of  live  rock  in  State  waters.  The 
South  Atlantic  Council's  Habitat  and 
Environmental  Protection  Committee 
prefers  prohibiting  the  harvest  and 
possession  of  live  rock  upon 
implementation  of  Amendment  2, 
possibly  as  early  as  1994.  The  Gulf  of 
Mexico  Council,  which  shares  joint 
FMP  responsibility,  prefers  to  allow 
three  years  of  continued  harvest  after 
implementation  of  Amendment  2  to 
allow  time  for  harvesters  to  convert  to 
aquaculture;  after  that,  harvesting  and 
possessing  would  be  limited  to  persons 
with  aquaculture  permits. 

The  South  Atlantic  Council  will 
review  public  hearing  comments  and  is 
scheduled  to  approve  the  draft 
amendment  at  its  February  7-11 
meeting  in  St.  Augustine.  Florida.  The 
Gulf  Council  is  scheduled  to  approve 
the  draft  amendment  at  its  January  19 
meeting  in  Clearwater  Beach.  Florida. 

Requests  for  copies  of  draft 
Amendment  2.  which  includes  a 
supplemental  environmental  impact 
statement/regulatory  impact  review/ 
initial  regulatory  flexibility  analysis, 
should  be  sent  to  the  South  Atlantic 
Council  at  the  above  address. 

The  hearings  will  be  held  from  7  p.m. 
to  10  p.m.  except  for  the  Gulf  Council's 
hearing  scheduled  for  January  19  that 
begins  at  8:30  a.m. 

The  South  Atlantic  Council's 
scheduled  public  hearings  are  as 
follows: 

1.  Wednesday.  January  5. 1994- 
Holiday  Inn  Midtown.  7100  Abercom   , 
Street,  Savannah,  Georgia; 

2.  Thursday,  January  6, 1994— Hawk's 
Cay  Resort  and  Marina,  Mile  Market  61 
(10  miles  north  of  Marathon),  Duck  Key, 
Florida;  and 

3.  Thursday,  January  13. 1994— 
Holiday  Inn  Wrightsville  Beach.  1706  N. 
Lumina  A^renue.  Wrightsville  Beach. 
North  Carolina. 
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The  Gulf  Coundl's  scheduled  public 
hearings  are  as  follows: 

1.  Tuesday.  January  11. 1994 — 
Pensacola  Qvic  Center.  201  E.  Gregory 
Street,  Pensacola.  Florida;  and 

2.  Wednesday.  January  19, 1994— 
Clearwater  Beach  Hilton  Resort.  715  S. 
Gulfview  Boulevard.  Clearwater  Beach. 
Florida. 


These  hearings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Carrie  Knight  at 
the  above  South  Atlantic  Council 
address  by  December  29. 1993. 


Dated:  December  9, 1993. 
David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
IFR  Doc.  93-30474  Filed  12-13-93;  8:45  am) 
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DEPARTMErfT  OF  COMMERCE 
ForeigivTrade  Zones  Board 

[Docket  41-93] 

Proposed  Foreign-Trade  Zone- 
Ventura  County,  California,  Port 
Hueneme  Customs  Port  of  Entry; 
Amendment  of  Application 


The  pending  application  submitted  by 
the  Board  of  Harbor  Commissioners, 
Oxnard  Harbor  District  (also  known  as 
the  Port  of  Hueneme),  which  requests 
authority  to  establish  a  general-purpose 
foreign-trade  zone  at  sites  in  Port 
Hueneme  and  Oxnaxd,  California, 
within  the  Port  Hueneme  Customs  port 
of  entry  (Docket  41-93,  58  FR  44490,  8/ 
23/93),  has  been  amended  to  include  an 
additional  site.  The  application  initially 
requested  authority  for  zone  status  at 
three  sites.  The  amendment  requests 
zone  status/or  a  fourth  site,  located  at 
5851  Arctxirus  Road,  Oxnard,  adjacent 
to  the  two  proposed  sites  in  the  Port  of 
Hueneme  area.  The  application  remains 
otherwise  unchanged. 

The  comment  period  is  reopened 
until  January  13, 1994. 

1 1  The  application  and  amended 
material  are  available  for  public 
inspection  at  the  following  locations: 

Administrative  Offices,  Port  of  Hueneme/ 
j  Oxnard  Harbor  District,  105  Port  Hueneme 
'  Road,  Port  Hueneme,  California  93041 
Office  of  the  Executive  Secretary,  Foreign- 
Trade  Zones  Board,  room  3716.  U.S. 
!  Department  of  Commerce,  14th  & 
'  Pennsylvania  AvenUe,  NW.,  Washington. 
1  DC  20230. 

Datedi'December  8, 1993. 
John  J.  Da  ?onte,  Jr.. 
Executive  Secretary. 

[FR  Doc.  93-30483  Filed  12-13-93;  8:45  am) 
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[Docket  60-«31 

Foreign-Trade  Zone  194— Rio  Rancho, 
New  Mexico;  Request  for  Processing 
Authority;  Lulcens  Medicai  Corp.; 
Medical  Sutures 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  City  of  Rio  Rancho.  New 
Mexico,  grantee  of  FTZ  194,  requesting 
authority  on  behalf  of  Lxikens  Medical 
Corporation  (Lukens)  to  process  surgical 
sut\ues  under  zone  procedures  within 
FTZ  194.  The  application  was  submitted 
pursuant  to  the  provisions  of  the 
Foreign-Trade  Zones  Act.  as  amended 
(19  U.S.C.  81a-81u).  and  the  regulations 
of  the  Board  (15  CFR  part  400).  It  was 
formally  filed  on  December  2, 1993.    . 

FTZ  194  was  approved  on  June  7, 
1993  (Board  Order  637,  58  FR  39006,  7/ 
21/93),  and  ciurently  consists  of  5 
parcels  (567  acres)  within  the  Rio 
Rancho  Industrial  Park. 

The  Lukens  plant  (11  acres)  is  located 
within  the  zone  at  500  Laser  Road,  Rio 
Rancho.  The  facility  is  used  for  the 
manufacturing/processing  of  siu^cal 
sutiires,  bone  wax  and  siu^cal 
instruments.  At  this  time,  however, 
Lukens  is  seeking  authority  to  use  zone 
procedures  only  for  the  processing  of 
surgical  sutures.  This  involves  attaching 
suture  material  (catgut)  to  stainless  steel 
needles  by  inserting  it  into  a  laser- 
drilled  hole  at  the  end  of  a  needle. 
Catgut  and  needles  are  sourced  from 
abroad. 

Zone  procedures  would  exempt 
Lukens  from  Customs  duty  payments  on 
foreign  components  used  in  processing 
for  export.  C)n  its  domestic  sales,  the 
company  would  be  able  to  choose  the 
duty  rate  that  applies  to  finished  sutures 
(3.5%).  The  duty  rate  on  catgut  is  3.5 
percent  while  the  duty  rate  of  needles 
is  6.5  percent.  The  company  is  also 
seeking  an  exemption  from  Customs 
duties  on  defective  and  waste  materials 
(est.  5%-20%).  The  application 
indicates  that  zone  savings  would  help 
improve  the  international 
competitiveness  of  the  facility. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  the 


address  below.  The  closing  period  for 
their  receipt  is  February  14, 1994. 
Rebuttal  comments  in  response  to 
material  submitted  during  the  foregoing 
period  may  be  submitted  during  the 
subsequent  15-day  period  (to  February 
28, 1994). 

A  copy  of  the  application  and 
accompanying  exuibits  will  be  available 
for  public  inspection  at  each  of  the 
follovnng  locations: 

U.S.  Department  of  Commerce  District  Office, 
1100  St  Francis  Dr.,  Santa  Fe.  New  Mexico 
87503. 

Office  of  the  Executive  Secretary.  Foreign- 
Trade  Zones  Board,  U.S.  Department  of 
Commerce,  room  3716, 14th  ft 
Pennsylvania  Avenue,  NW.,  Washington. 
DC  20230. 
Dated:  December  6, 1993. 

John  I.  Da  Ponte,  Jr., 

Executive  Secretary. 

[FR  Doc.  93-30484  Filed  12-13-93;  8:45  am) 
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international  Trade  Administration 
[A-30l-«02] 

Certain  Fresh  Cut  Flowers  From 
Colombia;  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review,  Partial  Termination  of 
Administrative  Review,  and  Intent  To 
Revoke  Order  (in  Part) 

agency:  International  Trade 
Administration/Import  Administration. 
Department  of  Commerce. 
ACTION:  Preliminary  results  of 
antidumping  duty  administrative 
review,  partial  termination  of 
administrative  review,  and  notice  of 
intent  to  revoke  in  part  the  antidumping 
duty  order.        

SUMMARY:  In  response  to  requests  from 
interested  parties,  the  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
antidumping  duty  order  on  certain  fresh 
cut  flowers  from  Colombia.  The  review 
covers  186  producers  and/ or  exporters 
of  this  merchandise  to  the  United  States 
and  the  period  March  1, 1990  through 
February  28, 1991.  The  review  indicates 
the  existence  of  dumping  margins  for 
certain  fisms  during  the  review  period. 
Reviews  were  initiated  for  five  other 
producers/exporters,  but  these  reviews 
are  being  terminated  either  because  the 
Department  received  a  timely 
withdrawal  of  review  request  or  the 
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firms  were  subsequently  revoked  from 
the  order  by  the  Department 

We  are  also  announcing  our  intent  to 
revoke  the  antidumping  duty  order  fer 
the  following  exportersygrowers:  Flores 
Colombianas  Group  (Agrosuba,  Flores 
Colombian  as,  )ardines  De  Loe  Andes. 
Productos  El  Cartucho)  and  Flores 
Condor  De  Colombia  Ltda. 

As  a  remit  of  this  review,  the 
Department  has  preliminarily 
determined  that  the  wei^ted-average 
dumping  margins  range  from  zero 
percent  to  72.35  percent.  We  invite 
interested  parties  to  comment  on  these 
preliminary  results  and  intent  to  revoke. 
EFFECTIVE  OATt:  December  13, 1993. 
FOR  FUfTTHBI  INFOfWATION  CONTACT:  J. 
David  Dirstine  or  Richard  Rimlinger. 
Office  of  Antidumping  Compliance. 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington.  DC  20230;  telephone  (202) 
482-4733. 

SUPPLEMENTARY  ■IPOnilATIOII. 
Backgroond 

On  March  8, 1991.  the  Department  of 
Commercp  'the  Department)  published 
in  the  Fedwal  Register  a  notice  of 
"Opportunity  to  Request  Administrative 
Review"  (56  FR  9936)  of  the 
antidumping  duty  order  on  certain  fresh 
cut  flowers  from  Colombia.  On  June  18, 
1991,  in  accordance  with  19  CFR 
353.22(c).  we  initiated  an  administrative 
review  of  this  order  for  189  Colombian 
firms  (please  see  the  "Preliminary 
Results  of  Review"  section  of  this  notice 
for  the  names  of  the  reviewed  firms)  for 
the  period  March  1 ,  1990  through 
February  28, 1991  (56  FR  27944).  We 
have  preliminarily  determined  to  revoke 
the  antidumping  duty  order  for  the 
following  exportersygrowers:  Flores 
Colombianas  Group  (Agrosuba.  Flores 
Colombianas,  Jardines  De  Los  Andes. 
Productos  El  Cartucho).  and  Flores 
Condor  De  Colombia  Ltda.  These  firms 
have  submitted  requests  in  accordance 
with  19  CTR  353.25(b)  to  revoke  the 
order  with  respect  to  their  sales  of 
flowers  to  the  United  States.  Their 
requests  were  accompanied  by 
certifications  that  they  have  not  sold 
flowers  to  the  United  States  at  less  than 
foreign  market  value  (FMV)  for  at  least 
a  three-yeer  period,  including  the 
subject  review  period,  and  will  not  do 
so  in  the  future.  Since  we  preliminarily 
determine  that  these  firms  have  not  sold 
the  subject  merchandise  at  less  than 
foreign  market  value  in  this  review,  and 
have  not  sold  the  subject  merchandise  at 
less  than  FMV  for  at  least  the  required 
three-3rear  period,  we  intend  to  revoke 
the  order  with  respect  to  these 
companies. 


The  Department  has  now  conducted 
the  administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930,  as  amended  (the  Tariff  Act). 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  certain  fresh  cut  flowers 
from  Colombia  (standard  carnations, 
miniature  (spray)  carnations,  standard 
chrysanthemums  and  pompon 
chrysanthemums).  These  products  are 
currently  classifiable  under  item 
numbers  0603.10.30.00. 0603.10.70.10. 
0603.10.70.20.  and  0603.10.70.30  of  the 
Harmonized  Tariff  Schedule  (HTS).  The 
HTS  item  numbers  are  provided  for 
convenience  and  customs  purposes.  The 
written  description  remains  dispositive. 

Although  we  initiated  reviews  on  189 
named  firms,  we  actually  reviewed  only 
186  firms.  Two  of  the  names  listed  in 
the  initiation  notice  were  the  same 
company  (Inversiones  Targa  Ltda.  and 
Inversiones  Targa  S A.).  Also,  we 
initiated  a  review  for  Agricola  La 
Corsaria  Ltda..  but  have  terminated  it 
because  the  firm's  reouest  for  review 
was  withdrawn  and  tnere  was  no  other 
review  request  received  for  this  firm. 
We  are  also  terminating  the  reviews 
initiated  for  Cultivos  Del  Caribe. 
Floramerica  S.A..  Flores  Las  Palmas 
Ltda..  and  Jar  dines  De  Colombia  Ltda., 
because  these  firms  were  revoked  frnm 
the  antidumping  order  in  earlier 
reviews. 

Sampling 

Eighty-three  firms  covered  by  the 
initiation  notice  were  requested  by  only 
the  petitioner.  Due  to  the  large  number 
of  firms  and  transactions  which  were 
already  under  review,  we  used  the 
following  sampling  methodology:  First, 
the  83  firms  were  divided  into  three 
strata:  Respondents  with  exports  of 
fewer  than  50,000  kilograms: 
respondents  with  exports  of  greater  than 
50,000  Idlograms  but  fewer  than  500,000 
kilograms;  and  respondents  with  greater 
than  500,000  kilograms.  We  then  ^ 
assigned  "points"  in  a  sample  pool  to 
each  of  the  83  firms,  with  each  point 
representing  one-quarter  of  one 
percentage  point  of  total  exports.  Thus, 
each  company  was  represented  in  the 
sample  pool  in  proportion  to  the 
number  of  points  it  received.  For 
example,  a  company  that  represented  5 
percent  of  exports  to  the  United  States 
would  receive  20  points  and  go  "into 
the  hat"  20  times.  A  company  that 
comprised  one  percent  of  total  exports 
would  receive  four  points  and  go  "into 
the  hat"  four  times.  In  this  way.  a 
company  with  a  greater  volume  of 
exports  had  a  much  greater  chance  of 
being  selected  than  the  company  with  a 


smaller  volume  of  exports.  We  then 
chose  10  percent  of  the  points  from  each 
of  the  three  strata  to  comprise  the  actual 
sample.  The  companies  selected  to  be 
analyzed  have  received  their  own  rates. 
The  other  54  companies  in  the  non- 
sampled  pool  were  assigned  the 
weighted  average  sample  margin  (any 
firm  chosen  for  the  sample  more  than 
once  had  its  dumping  rate  counted  as 
many  times  as  the  firm  was  selected). 
Initially,  31  firms  were  selected  for 
the  Department's  sample.  However,  after 
selecting  our  sample  group,  we 
determined  that  two  companies  in  the 
sample.  Manjui  Ltda..  and  Alstrodflores 
Ltda.,  had  no  shipments  of  the  subject 
merchandise  during  the  period  of 
review.  We  have  eliminated  these  two 
firms  from  the  sample  pooL  In  addition. 
the  Department  determined  during 
verification  that  Inversiones  Targa  Ltda.. 
a  company  chosen  for  the  sample  pool, 
was  a  related  entity  of  the  Bochica 
Group,  which  self-requested  a  review. 
Therefore,  we  have  collapsed  the 
response  of  Inversiones  Targa  Ltda.,  as 
part  of  the  Bochica  Group,  and 
eliminated  this  company  from  the 
sample  pool  Twenty-eight  firms  were 
ultimately  used  in  the  Department's 
sample  pool.  Due  to  the  elimination  of 
Manjui  Ltda.,  Alstrodflores  Ltda.,  and 
Inversiones  Targa  Ltda..  the  sample  no 
longer  was  self-weighting.  Therefore,  to 
estimate  the  average  diunping  marpn  of 
the  population  of  83  firms  from  which 
we  sampled,  we  weight-averaged  the 
means  of  the  three  strata.  The  weight 
assigned  to  each  stratum  mean  was  that 
stratum's  share  of  total  exports. 

Flores  Estrella  Ltda.,  and  Flores 
Mountgar  Ltda..  both  chosen.as  part  of 
the  sample  pool,  submitted 
certifications  to  the  Department  that 
they  are  no  longer  in  business  and. 
therefore,  did  not  respond  to  the 
Department's  questionnaire.  We  have 
applied  as  Best  Information  Available 
(BIA)  a  rate  of  72.35  percent,  the  highest 
calculated  rate  in  this  review,  any 
previous  review  or  the  less  than  fair 
value  investigation.  The  BIA  margin  for 
these  two  companies  have  been 
included  in  the  contributing  weight  in 
the  sample  pool  margin  (see 
"Preliminary  Results  of  Review" 
section). 

For  companies  that  shipped  during 
the  POR  but  later  went  out  of  business, 
we  must  apply  a  BIA  rate.  We  are 
considering  the  issue  of  what  type  of 
BIA  is  most  appropriate  under  these 
circumstances.  Among  the  factors  we 
may  consider  in  determining  whether 
an  adverse  BIA  rate  is  appropriate  are 
the  extent  to  which  the  entity  continues 
to  operate,  the  number  of  persons 
employed  by  the  entity,  the  disposition 
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of  the  entity's  assets,  the  relationship  of 
the  entity  to  other  entities  continuing  in 
business,  the  current  legal  status  of  the 
bankruptcy  or  liquidation  proceedings, 
and  the  potential  for  reorganization 
(including  the  hkelihood  that  the  entity 
will  resume  production).  We  invite 
comments  on  this  proposal. 

During  the  course  of  this  review,  we 
learned  that  several  respondents  were 
sufficiently  related  for  the  Department 
ta collapse  these  firms,  or  groups  of 
firms,  into  one  entity  for  purposes  of 
calculating  a  dumping  rate.  The  firms 
we  considered  one  entity  are:  Agricola 
Las  Cuadras  and  Flores  De  Hacaritama; 
Exportaciones  Bochica/Floral  Ltda.. 
Inversiones  Targa,  S.A.,  Flores  Del 
Cauca,  Agro  Bosque,  S.A..  and 
Productos  El  Zorro  (Agro  Bosque.  S.A. 
and  Productos  El  Zorro  were  not  in  our 
initiation  notice  but  have  become  a  part 
of  this  administrative  review  due  to  the 
collapsing  of  the  Bochica  Group);  Florex 
and  Santa  Helena;  Queen's  Flowers 
Ltda.,  Jardines  De  Chia  Ltda..  and 
Jardines  De  Fredonia  Ltda.;  and  Rosas 
Sabanilla  Ltda..  Inversiones  La  Sarena 
and  Agricola  La  Capilla  (Agricola  La 
Capilla  was  not  in  our  initiation  notice 
but  has  become  a  part  of  this 
administrative  review  due  to  the 
collapsing  of  the  Rosas  Sabanilla 
Group), 

Best  Information  Available 


The  Department  conducted 
ujerification  of  responses  submitted  by 
dultivos  Miramonte,  Exportaciones 
Bochica/Floral  Ltda..  Flores 
Colombianas.  Flores  Condor,  Flores  de 
Suba.  Flores  del  Campo.  Las  Amalias/ 
Pompones  Ltda..  Flores  de  Hunza. 
Flores  la  Sabana.  Inversiones  Targa, 
Ltda..  and  the  Santana  Group.  At 
verification  we  determined  that  there 
were  several  interrelationships  between 
Las  Amahas/Pompones  Ltda.  and 
another  flower  exporter,  as  well  as 
interrelationships  with  other  importers 
which  were  not  disclosed  to  the 
Department  in  the  response  (see 
Verification  Report;  October  19. 1993). 
Consequently,  Las  Amalias/Pompones 
Ltda.,  did  not  report  the  correct  U.S. 
pnce  (USP)  for  the  overwhelming 
majority  of  its  sales.  As  a  result,  we  have 
used  BIA  to  calculate  the  dumping 
Oiargin  for  this  firm.  Also,  as  previously 
indicated  in  the  Sampling  section  of  this 
notice,  we  are  applying  a  BIA  rate  of 
72.35  percent  to  sales  made  by  Flores 
Estrella  Ltda..  and  Flores  Mountgar 
Ltda.  These  firms  are  no  longer  in 
business  and  failed  to  respond  to  the 
Department's  questionnaire. 


United  States  Price 

Pursuant  to  section  777A  of  the  Tariff 
Act,  we  determined  that  it  was 
appropriate  to  average  U.S.  prices  on  a 
monthly  basis  in  order:  (1)  "To  use  actual 
price  information  that  is  often  available 
only  on  a  monthly  basis.  (2)  to  accoimt 
for  large  sales  volumes,  and  (3)  to 
account  for  perishable  product  pricing 
practices  (see  Final  Results  of 
Antidumping  Duty  Administrative 
Review;  Certain  Fresh  Cut  Flowers  from 
Columbia  (56  FR  50554;  October  7. 
1991)). 

In  calculating  USP.  we  used  purchase 
price  (PP)  when  sales  were  made  to 
imrelated  purchasers  in  the  United 
States  prior  to  the  date  of  importation, 
or  exporter's  sales  price  (ESP)  when 
sales  were  made  to  unrelated  purchasers 
in  the  United  States  after  the  date  of 
importation,  both  pursuant  to  section 
772  of  the  Tariff  Act. 

We  calculated  purchase  price  based 
on  the  packed  price  to  the  first 
imrelated  purchaser  in  the  United 
States.  The  terms  of  PP  sales  were  either 
f.o.b.  Bogota  or  c.i.f.  Miami.  We  made 
deductions,  where  appropriate,  for 
foreign  inland  fi«ight,  air  freight, 
brokerage  and  handling.  U.S.  customs 
duties,  and  return  credits. 

ESP.  for  sales  made  on  consignment 
or  through  a  related  affiliate,  was 
calculated  based  on  the  packed  price  to 
the  first  unrelated  customer  in  the 
United  States.  We  made  adjustments, 
where  appropriate,  for  foreign  inland 
freight,  brokerage  and  handling,  air 
freight,  box  charges,  credit  expenses, 
returned  merchandise  credits,  royalties, 
U.S.  duty,  and  either  commissions  paid 
to  unrelated  U.S.  consignees  or  indirect 
U.S.  selling  expenses  of  related 
consignees. 

Foreign  Market  Value 

Section  733(a)(1)(A)  of  the  Tariff  Act 
requires  the  Department  to  compare 
sales  in  the  United  States  with  viable 
home  market  sales  of  such  or  similar 
merchandise  sold  in  the  home  market  or 
a  third  country  market  in  the  ordinary 
course  of  trade.  Although  some 
companies  reported  a  viable  home 
market  for  sales  of  particular  flower 
types,  consistent  with  the  Final  Results 
of  Antidumping  Duty  Review;  Certain 
Fresh  Cut  Flowers  from  Colombia  (55  FR 
20491;  May  17. 1990).  we  have 
concluded  that  home  market  and  third 
country  sales  are  not  an  appropriate 
basis  for  FMV. 

Accordingly,  in  calculating  FMV,  we 
used  constructed  value  as  defined  in 
section  773(e)  of  the  Tariff  Act  for  all 
companies.  The  constructed  value 
represents  the  average  per-flower  cost 


for  each  type  of  flower,  based  on  the 
costs  incurred  to  produce  that  type  of 
flower  over  the  review  period. 

The  Department  useo  the  materials, 
fabrication,  and  general  expenses 
reported  by  respondents.  "The  per-unit 
average  constructed  value  was  based  on 
the  quantity  of  export  quahty  flowers 
actually  sold  by  the  grower/exporter  in 
all  markets.  The  non-export  quaUty 
flowers  (culls)  which  are  produced  in 
conjunction  with  export  quality  flowers 
are  considered  by-products.  Therefore, 
revenue  from  the  sales  of  culls  was  used 
as  an  offset  against  the  cost  of  producing 
the  export  quality  flowers. 

For  cases  in  wnich  actual  general 
expenses  exceeded  the  statutory 
minimum  of  10  percent  of  the  cost  of 
materials  and  fabrication,  we  used  the 
actual  general  expenses  to  calculate 
constructed  value.  For  cases  in  which 
actual  general  expenses  were  less  than 
the  statutory  minimum  of  10  percent  of 
the  cost  of  materials  and  fabrication,  we 
used  the  statutory  minimum  of  10 
percent.  When  imputed  credit  was 
included  in  constructed  value,  the 
actual  interest  expense  was  reduced  to 
prevent  double  counting. 

When  respondents  indicated  that  the 
actual  profit  for  merchandise  of  the 
same  general  class  or  kind  could  not  be 
calculated  or  was  less  than  eight  percent 
of  the  sum  of  the  cost  of  production  and 
general  expenses,  the  Department  used 
the  eight  percent  statutory  minimum  for 
profit.  We  added  U.S.  packing  to 
constructed  value.  Adjustments  to 
constructed  value  were  made  for  credit 
and  indirect  selling  expenses. 

Preliminary  Results  of  Review 

As  a  result  of  our  comparison  of  USP 
with  FMV.  we  preliminarily  determine 
the  margins  to  be: 

The  following  firms  requested  and 
received  individual  reviews: 


Producer/exporter 

Margin 
(percent) 

Aaricola  Cardenal  S  A  

0.14 

Agricola  De  La  Fontana  Ltda  

Agncola  El  Jardin  

Agricola  Las  Cuadras  Ltda 

Rores  De  Hacaritama 

1.56 
0.00 
0.30 

Aaricota  Los  Art)oles  S.A  

2.08 

Agrodex  Group  

Aoricola  El  F^etiro  Ltda    

0.00 

Agncola  Los  Gaques  Ltda 

Agrodex  Ltda  

Dogaftores  Ltda  

FlorLirtda  Ltda         

_ 

Floras  Camino  Real  Ltda 

Roras  Colon  Ltda 

Flores  De  La  Maria  Ltda    

Rores  De  Las  Mercedes  Ltda 
Rores  De  Los  Amigos  Ltda  .... 
Rores  De  Los  Arrayanes  Ltda 
Rores  De  Pueblo  Viejo  Ltda   . 

«.... 
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ProAjcm/w^oiW 

Maigln 
(paicant) 

FlorM  M  QMmid  Lin 

FlorM  M  Pottwo  Lttte 

FkxM  Om  HKtVMt  Lkta  _ 

FkjTM  B  Lobo  Lfdi     

>*•••■•»••••••«••• 

ROTM  B  PiMfH*  Uda 

.._.._^. 

FloiM  B  Twilno  Ltdi 

Fkxw  Juwwmtw  LUa  — 

FlorM  La  Conitwa  LMi 

Invartofaa  Ltda  .— .— 

Iwipalmas 

InvareionM  Santa  Roaa  Atm 

LWa      

M  .•••■•>•*'— —• 

Agropacuha  Cuamavaca  Llda  ... 

2.70 

Afnalas  Qraup 

7.50 

Las  Amtflas  LMa 

Pomponas  Llda  ._..    ». 

•>■»•■••>•■■»>•• 

BochicaQroup    

1.36 

Agro  Boaqua,  8> 

^ 

Expoftacionaa  BocNcB  &A  _> 

..^ ■■«.»«■. 

Ftocal  Ltda 

,„.,,,, 

Floras  Dal  Ciujca 

.^ ^^ 

Inverstonos  Targa  Ltda      

Productos  El  Zorro 

Bacana  Castatanos  y  Cta.  Ltda 

1.49 

Qavataa  Cototnbtanas  Orouo 

1.46 

Ctav«<M  CotomtMma  Ltda 

Fantasia  Ftowara  Llda 

Splendid  FkMvare  Ltda 

^ 

Sun  Fkwwera  Ltda 

•*>.».•>»»••••• 

Cultivos  TahamI  Ltda     

2.52 

Dtanticola  Colornblana  Ltda 

1.73 

Fkxandtai  Harrara  Camacho  y 

Oa „ „ 

0.00 

Ftorea  Aurora  Ltda  „ 

0.18 

Floraa  Colorabianas  Qroup 

0.00 

Agroauba  ..„ 

......•.•M.«M«. 

Floras  Colombianas  Ltda 

Jerdinas  Da  Loa  Andes  S.A  .- 

^ 

Productoa  B  Ca»tucho  ._„   . 

_^.. 

Floras    Condor    Da    Cotointiia 

Llda  _ _. 

0.00 

Floras  Da  La  Vega  Ltda 

3.42 

Flores  De  Serrezuefa  Ltda 

0.45 

Rores  Del  R»o  S7V  ...„ 

0.1& 

Flores  Depina  Ltda  ..„ „..„ 

0.00 

Floras  E)  Zorro  Ltda  _ 

1.19 

FkMS  La  Ur^on  Gomaz  Arango 

0.00 

Floras  La  Vaivanera  Ltda 

0.26 

Flores  Las  Caicaa  

1.09 

Flores  Sagaro _ 

0.04 

Flores  Tiba  S>  

0.48 

Flores  Tiba«  Ltda  

0.00 

Fkw<w>  l.lrt'T'Aro 

226 

Florex  Groop  „ 

0.22 

Agncola  Quacart „ 

*■■••>•■  ■*>••■:£:. 

Flores  AJtamIra  SJ^ 

_^ 

Flores  De  Exportadon  S.A 

Santa  Helena  S-A 

Floncola  U  Quitana  S> 

0.00 

Furca  Group  ..„ 

009 

Flores  Alborada  _ 

Flores  Da  Furua  S>  _.. „.. 

Flores  Del  Bosqua  Llda 

Grupo  Andes  

1>i7 

Agncola  Arenales  Ltda     



Culttvos  Buenavista  Uda 

Flores  De  Los  Andes  Llda 

Flores  Horizante  Llda  

Inversiones    Peruis    Biancas 

Ltda  - _.           .      ..„ 

Guacalay  Qroup  .           

0.13 

AgricdaG.^cataySJS  .  „   _ 

Jardlnes  Ucata  Llda 

Producar/axportar 

Margin 
(paicant) 

Happy  Candy  Group  .._ 

0.46 

Floras  Troplcajis  Ltda 

...••»•..• 

Happy  Candy  Llda 

••M....^... 

Maicadaa  Llda  ~.._~.~. .... 

»»««««1«»«1H«»*«I 

noaaa  Cotombianaa  Llda 

-   -. 

Hosa  Qfoup 

2.18 

Horticuituia   Da   U   Sitoana 

S.A....   _._ ._.. 

Innovadon  An<fna  SJ^ 

MInlspray  SA 

•..»...».. ..MX 

Industilai  Agrtoota  Uda  — _ — .. 

0.00 

IngroLtda 

7.31 

Invarsionas  Cubtvan 

1.28 

Linda  CoiomUana  Ltda     ...     - 

0.19 

Papageyo  Qioup  „ 

1.19 

Agricoia  Papagayo  Llda 

.•».•— »H...M. 

Invarsiortas  Calypao  SJ^  ~ 

,  , 

Quaan^  Flowaia  )a  Coiombia  .. 

0.03 

Quaan^  Flowrara  Da  Cotombia 

Ltda  ..   „ 

■••■.«.•■.••<.»■• 

Jardkiaa  Da  CNa  LMa 

Jaidinaa  Da  Fradonia  Ltda  .„_ 

Rosas  Sabanilla  Qroup  

0.49 

Roeas  Sabanilla  Ltda 

••••.  M  •*>•••■  •  *  •  • 

Inversiones  La  Serena 

_«.,__...._. 

Agricoia  La  CapBia 

Santa  Rosa  Qroup 

1.96 

Floras  Santa  Rosa  Ltda 

Ftorlcola  La  Rantada  Ltda  ...... 

Tuchariy  S.A _...„ 

0.00 

Uniflor  Ltda  ..._ 

2.52 

Veiaz  Da  Monchaux  a  Hiioa  Y 

Cla.  S.  an  C 

2.08 

The  following  firms  wete  ai 

nong  those 

requested  by  the  petitioner  an 

dwere 

selected  for  our  sample: 

Producer/exporter 

Margin 
(percent) 

First  Stratum: 

Floras  Arco  Irfs  Ltda  

3.59 

Second  Stratum: 

Agricoia  De  Loe  Aftsos  Ltda  ... 

5.36 

Agromonte  Ltda  

4.40 

Claveles  De  Los  Aipes  Ltda  ... 

a70 

Dallor  Ltda  _ 

0.00 

Floralex  Ltda 

0.00 

Rores  Aquila  Uda „ 

0.00 

Flores  Arco  (rts  Ltda  .._ 

3.59 

Rores  De  Cajltoto  Ltda 

0.00 

Rores  De  Hunza  Uda  „ 

6.04 

Flores  Da  La  Sabarui  S>  

3.87 

Floras  De  Suba  Ltda  

iM 

Florae  Del  Campo  Ltda  ..„ 

'"    1.09 

Rores  El  Arenal  Uda  . 

0.76 

Flores  Estrefla.  Uda _.   ... 

72.35 

Flores  Marandua  Ltda  . 

0.00 

Flores  Mountgar,  Ltda  

7235 

Flores  Tornlna _ 

1.13 

Inversiones       Targa       SA 

(Bochica  Qroup) „.. 

1.35 

Jardines  Dei  IMuna 

7.56 

Loa  Qeranioa  Ltda  ._ 

2.28 

Soagro  Qroup  .„ „ .._ 

1.46 

Agricoia  El  Mortlno  Uda  ..__ 

•>....•«.•••••■..• 

Flores  Aguadara  Ltda  „ 

,. 

Flores  Dal  Monte  Ltda  

Flores  La  Estanda  Ltda 

Jaramdto  Y  Daza  Ltda 

Third  Stratum: 

Cuittvos  Iwlfamointa  SA 

0.48 

Producar/axportar 

Margin 
(perMnI) 

Sanlana  Group 

Hadanda  Cudbttal  Lkte 

4avaraionaa  tstra  Ltda     

Santana  Ftawars  Llda 

0.02 

The  following  firms  were  among  those 
requested  only  bv  the  petitioner  but 
were  not  selected  in  the  sample.  They 
will  receive  the  sample  group  rate  of 
5.71  percent. 

Producer/Exporter 

Abaco  Tulipanex  de  Colombia 

Agricoia  Benilda  Ltda. 

Agricoia  Bojaca  Ltda. 

Agricoia  El  Cacttis  S  A 

Agicola  El  Redil  Ltda. 

Agricoia  Malqui  Ltda. 

Agro  Koralia  Ltda. 

Agroindustrial  E)el  Riofrio  Ltda. 

Qenfuegos  Ltda. 

Conflores  Ltda 

CropSA. 

Cultivos  Medellin  Ltda. 

Del  Tropico  Ltda. 

Flora  Bellisima  Ltda. 

Flores  Alfaya  Ltda. 

Flores  Cigarral  Ltda. 

Flores  De  La  Montana. 

Flores  De  La  Pradera  Ltda. 

Flores  De  Nemecon  Ltda. 

Flores  De  Suesca  Ltda. 

Flores  Del  Lago  Ltda. 

Flores  EI  Rosal  Ltda. 

Flores  Estrella  Ltda. 

Flores  Gicro  Ltda. 

Flores  Guaicata  Ltda. 

Flores  Hana  Ichi  De  Colombia  Ltda. 

Flores  Juncalito  Ltda. 

Flores  La  C^banuela. 

Flores  La  Conchita  De  German-Ribon  y 

Cia 
Flores  La  Franganda  S.A. 
Flores  Monserrate  Ltda. 
Flores  Mountgar  Ltda. 
Flores  Fetaluma  Ltda. 
Flores  Santa  Fe  Ltda. 
Flores  Tairona  Ltda. 
Flores  Tocarinda  Ltda. 
Flores  Tokai  Hisa 
Groex  S.A. 
Inpar  Ltda. 
Interflora  Ltda. 
Inversiones  Miraflores  Ltda. 
InvTsiones  Oro  Verde  S.A. 
Inversiones  Santa  Rita  Ltda. 
Iturrama  S.A. 

Jardines  Carolina  ^    ■ 

M.G.  Consultores  Ltda. 
Monteverde  Ltda. 
Plantadones  Delta  Ltda. 
Plantas  Omamentales  De  (Colombia 
Rosas  De  Exportadon  Ltda.  (Rosex) 
Rosas  Y  Flores  Ltda. 
Shasta  Flowers  Y  Ga  Ltda. 
Sunset  Farms 
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Toto  Flowers  Ltda. 

Parties  to  the  proceeding  may  request 
disclosure  within  5  days  and  interested 
parties  may  request  a  hearing  not  later 
than  10  days  after  pubUcation  of  this 
notice.  Interested  parties  may  submit 
v^Titten  arguments  in  case  briefs  on 
these  preliminary  results  within  30  days 
of  the  date  of  publication  of  this  notice. 
Rebuttal  briefs,  limited  to  issues  raised 
in  case  Iviefs,  may  be  filed  no  later  than 
7  days  after  the  time  limit  for  fiUng  case 
brie£s.  Any  hearing,  if  requested,  will  be 
held  7  days  after  the  scheduled  date  for 
submission  of  rebuttal  briefs.  Copies  of 
case  briefs  and  rebuttal  briefs  must  be 
served  on  interested  parties  in 
accordance  with  19  CFR  353.38(e). 
Representatives  of  parties  to  the 
proceeding  may  request  disdosure  of 
proprietary  information  under 
administrative  protective  order  no  later 
than  ID  days  after  the  representative's 
client  or  employer  becomes  a  party  to 
the  proceeding,  but  in  any  event  not 
later  than  the  date  the  case  briefe.  under 
19  CFR  353.38(c),  are  due.  The 
[Apartment  will  publish  the  final 
results  of  this  administrative  review 
including  the  results  of  its  analysis  of 
issues  raised  in  any  case  or  rebuttal  brief 
or  at  a  hearing. 

Upon  completion  of  the  final  results 
in  this  review,  the  Department  shall 
determine,  and  the  Customs  Service 
shall  assess,  antidumping  duties  on  all 
appropriate  entries.  Individual 
differences  between  USP  and  FMV  may 
vary  from  the  percentages  stated  above. 
The  Department  will  issue  appraisement 
instructions  on  each  exporter  directly  to 
the  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  the  final  results  of 
this  administrative  review,  as  provided 
for  by  section  751(a)(1)  of  the  Tariff  Act: 
(1)  The  cash  deposit  rates  for  the 
reviewed  companies  will  be  those  rates 
established  in  the  final  results  of  these 
reviews;  (2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  prior  review,  or  the  original 
less-than-fair-value  investigation,  but 
the  manufacturor  is,  the  cash  deposit 
rate  will  be  the  rate  established  for  the 
most  recent  period  for  the  manufactiu'er 
of  the  merchandise;  and  (4)  for  all  other 
producers  and/ or  exporters  of  this 
merchandise,  the  cash  deposit  rate  shall 
be  3.10  percent,  the  adjusted  "all 


otfaan"  rata  from  the  fair  value 
investigation.  These  deposit 
requirements,  when  imposed,  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
reviews. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  imder  19  CFR 
353.26  to  file  a  certificate  regarding  the 
reimbursement  of  antidimiping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  oi  double 
antidumping  duties. 

These  administrative  reviews  and  ^ 
notice  are  in  accordance  with  section 
751(a)(1)  of  the  Tariff  Act  (19  U.S.C. 
1675(a)(1)  and  §  353.22  of  the 
Department's  regulations  (19  CFR 
353.22(c)(5)). 

Dated:  December  2, 1993. 

BaiiMra  R.  Stafford, 

Aciing  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  93-30231  Filed  12-13-93;  8:45  am] 
BKXMO  coo€  sno-os-a 


[A-403-801] 

Fresh  and  Chlilad  Atlantic  Salmon 
From  Norway;  Prethninary  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration/ 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary  results  of 
antidumping  duty  administrative  review 
and  partial  termination  of 
administrative  review. 

SUMMARY:  In  response  to  requests  by 
three  respondents  and  one  petitioner, 
The  Coalition  for  Fair  Atlantic  Salmon 
Trade  (FAST),  the  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
antidumping  duty  order  on  fresh  and 
chilled  Atlantic  salmon  from  Norway. 
The  review  covers  85  exporters,  and  the 
period  April  1. 1992.  through  May  31, 
1993.  We  preliminarily  determine  that 
margins  exist  for  the  period. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  December  14, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Todd  Peterson  or  Thomas  Futtner, 
Office  of  Antidumping  Compliance, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 


Constitution  Avenue.  NW.,  Washington. 
DC  20230;  tekpbone  (202)  482-4195  or 

482-3814.  respectively. 

SUPPLEMENTARY  INFORMATION: 
Backgrooad 

On  April  12. 1991.  the  Department  of 
Commerce  (the  Department)  published 
the  antidumpmg  duty  order  on  fresh 
and  chilled  Atlantic  salmon  ft^om 
Norway  (56  FR  14920).  The  Department 
published  a  notice  of  "Optportunity  to 
Request  Administrative  Review"  on 
April  9, 1993  (58  FR  18374).  On  April 
30. 1993,  the  petitioner,  FAST, 
requested  that  we  conduct  an 
administrative  review  on  85  exporters, 
listed  below,  for  the  period  April  1, 
1992.  through  May  31, 1993.  On  April 
30. 1993,  three  respondents  asked  to  be 
reviewed,  Chr.  Bjelland  Seafood  A/S 
(Norwegian  Salmon  A/S),  Salmonor  A/ 
S.  and  Sea  Star  International  A/S.  We 
published  a  notice  of  "Initiation  of 
Antidumping  and  Countervailing  Duty 
Administrative  Review"  on  May  27, 
1993  (58  FR  30767).  In  accordance  with 
§  353.22(a)(5),  the  petitiono-  withdrew 
its  request  for  review  of  Torris  Products 
Ltd.  A/S  (Torris)  on  July  29. 1993.  and 
for  Skaarfish  A/S  on  August  25, 1993. 
Since  the  requests  for  review  of  the  sales 
of  Skaarfish  and  Torris  were  timely 
withdrawn,  we  are  terminating  the 
review  of  these  companies  and  their 
entries  will  be  liquidated  at  the  rate  at 
which  they  were  entered. 

The  Department  has  now  conducted 
the  administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930.  as  amended  (the  Tariff  Act). 

Scope  of  the  Review 

The  merchandise  covered  by  this 
review  is  fresh  and  chilled  Atlantic 
salmon  (salmon).  It  encompasses  the 
species  of  Atlantic  salmon  (Salmo  salar) 
marketed  as  spedfied  herein;  the  subject 
merchandise  excludes  all  other  species 
of  salmon:  Danube  salmon;  Chinook 
(also  called  "king"  or  "quinnat");  Coho 
("silver");  Sockeye  ("redfish"  or 
"blueback");  Humpback  ("pink");  and 
Chum  ("dog").  Atlantic  salmon  is  whole 
or  nearly  whole  fish,  typically  (but  not 
necessarily)  marketed  gutted,  bled,  and 
cleaned,  with  the  head  on.  The  subject 
merchandise  is  typically  packed  in  fresh 
water  ice  (chilled).  Excluded  from  the 
subject  merchandise  are  fillets,  steaks, 
and  other  cuts  of  Atlantic  salmon.  Also 
excluded  are  frozen,  canned,  smoked  or 
otherwiseT)rocessed  Atlantic  salmon 
Fresh  and  chilled  Atlantic  salmon  is 
currently  provided  for  under 
Harmonized  Tariff  Schedule  (HTS) 
subheading  0302.12.00.02.09.  The  HTS 
item  numbers  are  provided  for 
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convenience  and  Customs  purposes. 
The  written  description  remains 
dispositive. 

No  Shipments 

There  were  31  firms  that  reported 
they  made  no  shipments  of  the  subject 
merchandise  durLag  the  period  of 
review,  which  was  verified  with  the 
U.S.  Customs  Service.  The  28  never- 
reviewed  firms  receive  the  "all  other 
rate"  of  23.80  percent,  the  rate  which 
has  been  in  enect  for  these  firms.  The 
three  previously  reviewed  firms  will 
continue  to  receive  their  rate  from  the 
original  investigation. 

Best  Information  Available 

The  52  exporters  who  failed  to 
respond  to  our  questionnaire  are 
receiving  a  margin  based  on  the  best 
information  available  (BIA),  in 
accordance  with  section  776(c)  of  the 
Tariff  Act.  The  BIA  rate  is  the  highest 
rate  for  any  firm  in  a  prior 
determination,  which  is  31.81  percent. 

Preliminary  Results  of  Review 

We  have  preliminarily  determined 
that  the  following  margins  exist  for  the 
period  April  1, 1992.  through  May  31, 
1993: 


Adeco  A/S  

Ame  Lund  &  Sooner  A/S  

Aalesundflsk  A/S 

Aqua  Star  A/S  

Austevdl  Rskeindusti  A/S 

Atlantic  SaJmon  A/S  

Brodrene  Reme 

Brodrene  Sirevag  A/S  

Chr.  Bjelland  Seafoods  A/S  

Domstetn  Salnnxi  A/S 

Edal  Laks  A/S 

Edda  Seafood  A/S 

Fjofd  Aqua  Group  /V/S 

Flatanger  Laks  A.S.  K.S 

Form  Rogaiand  A/S 

Fossen  Senter— Valestrand  A/ 

S 

Fremco  Fresh  Marine  /V/S 

Freo^stad  Group  A/S  

Fresh  Marine  Co.  Ltd  

Frionor  htorsk  Frossenfisk  A/S  . 

Hateo  Nk>n«ay  /V/S 

Hallvard  Leroy  /V/S  

Handels-Huset  Nord  A/S 

Horoyfisk  A/S 

Igto  Aqua  Group  A/S 

Janas  A/S 

Janas  Rokerl  /V/S  

J.H.  Fremstad  A/S 

Johan  J.  Helland  A/S  

KaWflord  Handel  &  Fiskeforr  .... 
Karl  Abrahamsens  Rokeerl  /V/S 

Karsten  J.  Ellk>gsen  /V/S  

King  of  Norway  A/S 

Konrad  Sekklngstad  A/S  

Knut  Nero  Exp 

Kr.  KleJven  4  Co.  A/S 

Kvak)s  Trading  /V/S 


Percent 


31.81 
31.81 

-23.80 
31.81 

-23.80 
31.81 

••23.80 

••23.80 
31.81 

•31.81 
31.81 
31.81 

••23.80 
31.81 
31.81 

••23.80 
31.81 
31.81 
31.81 

"23.80 

31.81 

•31.81 

-23.80 
31.81 
31.81 
31.81 
31.81 
31.81 

-23.80 
31.81 
31.81 

"23.80 
31.81 
31.81 
31 J1 
31.81 
31.81 


Lekai  Fiskeprodukler 

Martger  Seafood  A/S 

Marinor  Edeifisk  A/S 

MarlfHJS  A/S 

Mlsundflsk  A/S 

M.  Loining  &  Sonner  /V/S  

More  Seafood  A/S 

Noa  Gourmet  Seafood  /V/S  

Nordk;  Group  Inc „ 

Norfood  Group  A/S 

l^oftra  A/S 

I^orsk  AkvakuHur  A/S  

Nor-Star  Seafood  A/S  

Northern  Seafood  A/S 

Norwegian  SeadeN  A/S  

Norwegian  Salnxm  A/S 

Norwegian  Seafood  A/S 

t^ova  Sea  /V/S 

Oddvin  Bjorge  /V/S  ..~ 

Prima  Seafood 

R.  Domstein  &  Co 

Reinhertsen  &  Co 

Saga  A/S 

Sahnar  A/S  

Salmonex  A/S 

Salmonor  A/S  

SearKX  A/S 

Scandinavian  Seafood  Ltd  

Scandinavian  Superior  Seafood 

ScanfarmA/S  

Sea  Eagle  Group  A/S 

Sea  Star  Intematkxwl  A/S  

Smefa  A/S  

Sotra  Smoked  Fish  /V/S 

StablHjret  A/S 

Stat>buret  Marine  Produkter  A/ 

S 

Stavanger  Rokerl  &  Fisk  A/S  ... 

Sunnmorsflsk  A/S 

Terra  Seafood  /V/S  

Troll  SalnrK)n  /V/S  

Tromsfisk  AJS 

Uniprawns  A/S 

Vikenco  A/S 

Vikin  A/S 

West  Rsh  Norwegian  Salmon 

A/S  

Westfood  A/S  


Percertt 


31.81 
31.81 
31.81 

-23.80 

"23.80 
31.81 
31.81 
31.81 
31.81 
31.81 

-23.80 

-23.80 
31.81 

-23.80 
31.81 
31.81 

"23.80 
31.81 

-23.80 

31.81 

31.81 

31.1 

•26.55 

-23.80 

-23.80 
31.81 

"23.80 
31.81 
31.81 
31.81 

"23.80 
31.81 

"23.80 
31.81 

-23.80 

31.81 
"23.80 

31.81 

31.81 
"23.80 

31.81 
"23.80 
"23.80 

31.81 

"23.80 
31.81 


'No  shipments  during  the  period;  margin 
from  originaJ  investigation. 

••No  shipments  during  the  period;  margin 
for  "all  otfiers"  from  ttie  original  investigation. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Upon  completion  of  this  review, 
the  Department  will  issue  appraisement 
instructions  concerning  all  respondents 
directly  to  the  U.S.  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise, 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  the  final  results  of 
this  administrative  review,  as  provided 
for  by  section  751(a)(1)  of  the  Tariff  Act: 
(1)  The  cash  deposit  rate  for  the 
reviewed  firms  will  be  each  firm's  rate 
established  in  the  final  results  of  this 
administrative  review;  (2)  for  previously 


reviewed  or  investigated  companies  not 
listed  above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  or  the  original  less-than- 
fair-value  investigation,  but  the 
manufact\irer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  the  cash 
deposit  rate  for  all  other  manufacturers 
or  exporters  not  previously  reviewed 
will  be  23.80  percent,  the  all  other  rate 
firom  the  less-than-fair-value 
investigation. 

These  deposit  requirements,  when 
imposed,  shall  remain  in  efiect  imtil 
publication  of  the  final  results  of  the 
next  administrative  review. 

Interested  parties  may  request 
disclosure  within  five  days  of  the  date 
of  publication  of  this  notice,  and  may 
request  a  hearing  within  10  days  of  the 
date  of  publication.  Any  hearing,  if 
requested,  will  be  held  as  early  as 
convenient  for  the  parties  but  not  later 
than  44  days  after  the  date  of 
publication,  or  the  first  workday 
thereafter.  Case  briefs  or  other  written 
comments,  from  interested  parties  may 
be  submitted  not  later  than  30  days  after 
the  date  of  publication  of  this  notice. 
Rebuttal  briefs  and  rebuttal  comments, 
limited  to  issues  raised  in  the  case 
briefs,  may  be  filed  not  later  than  37 
days  after  the  date  of  publication.  The 
Department  will  publish  the  final 
results  of  review,  including  its  results  of 
its  analysis  of  issues  raised  in  any  such 
written  comments. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 

Failure  to  comply  with  this 
requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.22. 

Dated:  December  6, 1993. 
Barbara  R.  Sta£Ford, 
Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  93-30404  Filed  12-13-93;  8:45  am) 
BILUNQ  CODC  3S1IM>S-« 
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[i-S70-92».  A-680-823] 

Initiation  of  Arttidumping  Duty 
Inveatlgatlona:  Saccharin  From  the 
People's  Republic  of  ChixM  and 
Republic  of  Korea 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  December  14. 1993. 
FOR  FURTNER  mFOftMATION  CONTACT:  The 
following  officials  of  the  Office  of 
Countervailing  investigations.  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  &n6  Constitution 
Avenue.  N>V..  Washington,  DC.  20230 
may  be  contacted  for  further 
information:  Gary  Bettger  (202)  482- 
2239  for  the  People's  RepubUc  of  China 
(PRO;  or  Julie  Anne  Osgood  (202)  482- 
0167  for  the  Republic  of  Korea  (Korea). 

INITIATION  OF  INVESTIGATION: 

The  Petitioii 

On  November  17. 1993.  we  received 
a  petition  filed  by  the  PMC  Specialties 
Group  ("petitioner"),  the  sole  U.S. 
producer  of  saccharin.  However,  the 
International  Trade  Commission  fTrC") 
did  not  receive  the  petition  filed  in 
proper  form  until  November  18. 1993. 
Therefore,  consistent  with  19  CFR 
353.12(c).  we  consider  the  petition  to 
have  been  officially  filed  with  the 
Department  on  November  18. 1993. 

m  accordance  with  19  CFR  353.12. 
petitioner  alleges  that  imports  of 
saccharin  from  the  People's  Republic  of 
China  ("PRC")  and  the  Republic  of 
Korea  ("Korea")  are  being,  or  are  Hkely 
to  be,  sold  in  the  United  States  at  less 
than  fair  value  within  the  meaning  of 
section  731  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  and  that  such 
imports  are  materially  injuring,  or 
threatening  material  injury  to,  a  U.S. 
mdustry. 

Petitioner  states  that  it  has  standing  to 
file  the  petition  because  the  PMC 
Specialties  Croup  is  an  interested  party, 
as  defined  under  section  771(9MC)  of  the 
Act,  and  it  is  the  sole  domestic  producer 
of  saccharin.  If  any  interested  party,  as 
described  under  paragraphs  (Q,  (D).  (E). 
or  (F)  of  section  771(9)  of  the  Act. 
wishes  to  register  support  for.  or 
opposition  to.  this  petition,  it  should 
file  a  written  notification  with  the 
Assistant  Secretary  for  Import 
Administration. 

Scope  of  Investigation 

Saccharin  is  a  non-nutritive  sweetener 
used  in  beverages  and  foods,  personal 
care  products  such  as  toothpaste,  table- 
top  sweeteners,  animal  feeds,  and 
metalworking  fluids.  Three  forms  of 


saccharin  are  typically  a\'ailable  as 
referenced  in  the  American  Chemical 
Society's  Chemical  Abstract  Service 
(CAS).  These  forms  are  sodium 
saccharin  (CAS  #128-44-9).  calcium 
saccharin  (CAS  #6485-34-3),  and  acid 
(or  insoluble)  saccharin  (CAS  #81-07- 
2).  Saccharin  is  classified  under 
subheading  2925.11.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS).  The  scope  of  these 
investigations  includes  all  types  of 
saccharin  imported  under  this  HTS 
subheading  including  research  and 
specialized  grades . 

Although  the  HTS  subheading  is 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  these  investigations  is 
dispositive. 

United  States  Price  and  Foreign  Market 
Vahte 

The  People's  Republic  of  China 

Petitioner  besed  United  States  Price ' 
("USF")  on  1993  price  quotes  made  on 
a  packed,  f.o.b.  China  Main  Port  basis 
from  a  U.S.  sales  agent  represmting  a 
Chinese  chemical  plant.  Petitioner  made 
no  adjustment  to  the  prices. 

Petitioner  contends  that  the  foreign 
market  value  ("FMV")  of  PRC-produced 
imports  subject  to  this  investigation 
must  be  determined  in  accordance  with 
section  773(c)  of  the  Act.  which 
concerns  non-market  economy  ("NME") 
coimtries.  The  Department  has 
determined  the  PRC  to  be  an  NME. 
within  the  meaning  of  section 
771(18)(A)  of  the  Act.  in  previous  cases 
(see  e.g..  Fjna7  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Compact 
Ductile  Iron  Watenvorks  Fittings  and 
Accessories  Thereof  from  the  PRC,  58 
FR  37908  Quly  14, 1993))  {"CDIW 
Fittings").  In  accordance  with 
771(18)(C)  of  the  Act,  that  determination 
continues  to  appiy  for  purposes  of  this 
initiation. 

In  the  course  of  this  investigation, 
parties  will  have  the  opportunity  to 
address  this  NME  determination  and 
provide  relevant  information  and 
argument  on  this  issue.  In  addition, 
parties  will  have  the  o{>portunity  in  this 
investigation  to  submit  comments  on 
whether  FMV  should  be  based  on  prices 
or  costs  in  the  PRC  consistent  with 
section  773(c)(lKB]  of  the  Act  (see 
Amendment  to  Final  Determination  of 
Sales  at  Less  Than  Fair  Value  and 
Amendment  to  Antidumping  Duty 
Order:  Ch/tune-^P/oted  Lug  Nuts  from  the 
People's  RepubUc  of  China.  57  FR  15052 
(April  24. 1992)). 

Because  of  the  extent  of  centra) 
government  control  in  an  NME,  the 
Department  further  considers  that  a 


single  antidumping  margin,  should 
there  be  one.  is  appropriate  for  all 
exporters  from  the  NME.  Only  if 
individual  NME  exporters  are  free  of 
central  government  ownership  and  can 
demonstrate  an  absence  of  central 
governmental  control  with  respect  to  tlie 
pricing  of  exports,  both  in  law  and  in 
fact,  will  they  be  considered  eligible  for 
separate,  oivner-spedfic  deposit  rates. 
(See  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Helical  Spring 
Lock  Washers  from  the  People's 
Republic  of  China.  58  FR  48833 
(September  20, 1993)  for  a  discussion  of 
the  information  the  Department 
considers  appreciate  to  warrant 
calculation  of  separate  rates.) 

In  accordance  with  section  773(c)  of 
the  Act.  FMV  in  NME  cases  is  based  on 
NME  producers*  factors  of  production 
valued  in  a  market  economy  country. 
Petitioner  calculated  FMV  by  valuating 
the  factors  of  production  for  the  two 
methods  used  to  produce  the  subject 
merchandise,  Maomee  and  Remsen- 
Fahlberg,  based  on  information  from  an 
Indian  producer  which  uses  the 
Maumee  process  and  information 
obtained  from  a  patent  description  for 
the  Remsen-Fahlberg  process. 

In  valuing  the  £actors  of  production, 
petitioner  used  India  and  Pakistan  as 
surrogate  cotmtries.  For  purposes  of  this 
initiation,  we  have,  pursuant  to  section 
773(c)(4)  of  the  Act.  accepted  India  and 
Pakistan  as  appropriate  surrogate 
countries  because  their  economies  are  at 
a  level  of  development  compmrable  to 
the  PRC's.  (See  Memorandum  to  David 
L.  Binder.  Director — Division  n.  Office 
of  Antidumping  Investigations  from 
David  P.  Mueller.  Director.  Office  of 
Policy,  dated  August  1993,  regarding 
non-market  economy  status  and 
surrogate  country  selection  on  file  in 
Room  B-099  of  the  Department  of 
Commerce.)  However,  petitioner  was 
unable  to  obtain  values  for  all  factors  in 
India  and  Pakistan.  For  some  of  these 
factors,  petitioner  supplied  alternative 
sources  (e.g.,  international  world 
prices).  Based  upion  our  aria  lysis,  we 
have  found  these  sources  to  be 
acceptable  except  in  the  followmg 
instance. 

To  value  the  raw  material  sodium 
bichromate,  petitioner  provided  a  price 
fiom  a  Chinese  exporter.  Because  the 
Department  considers  the  PRC  to  be  an 
NME,  this  price  is  unacceptable  and  we 
are  using  an  average  of  Indian  import 
and  exporVprices  to  value  this  input 

In  accordance  with  section 
773(c)(1)(B)  of  the  Act,  petitioner's  FMV 
consisted  of  the  sum  of  values  assigned 
to  materials,  labor,  energy,  and 
overhead.  To  this,  petitioner  added 
general  expenses  and  profit. 


66336  Federal  Register  /  Vol  58.  No.  238  /  Tuesday.  December  14.  1993  /  NoUces 


1 


Petitioner  adjusted  ceftain  factor 
values  to  reflect  inflation  and  currency 
exchange  rates  between  the  dates  of  the 
U.S.  price  quote  and  the  dates  of  the 
reported  data.  In  cases  where  petitioner 
did  not  correctly  adjust  factor  values  or 
made  certain  numerical  calculation 
errors,  we  have  made  the  proper 
adjustments.  (For  a  more  detailed 
discussion,  see  the  Memorandum  to 
Barbara  R.  Stafford  from  Team  dated 
December  8, 1993.  on  file  in  the  Central 
Records  Unit  of  the  Main  Commerce 
Building.) 

Pursuant  to  sections  773(c)(1)  and 
(e)(1)  of  the  Act,  petitioner  added  to  the 
labor  and  material  costs  the  statutory 
minima  of  10  percent  for  general 
expenses  and  eight  percent  for  profit. 

The  dumping  margin  for  saccharin 
from  PRC  based  on  a  comparison  of  USP 
and  FMV  alleged  by  petitioner  ranges 
from  95  percent  to  391  percent. 

Republic  of  Korea 

Petitioner  explained  that  it  was 
unable  to  obtain  actual  sales  price 
information  on  which  to  base  USP. 
Petitioner,  therefore,  based  USP  on 
import  statistics  from  the  Department  of 
Commerce  IM-145  reports.  These 
customs  values  are  exclusive  of 
transportation,  insurance,  import  duties 
and  other  costs  associated  with 
shipments  to  the  United  States. 
Petitioner  made  no  adjustments  to  the 
USP. 

Petitioner  based  FMV  on  constructed 
value.  Petitioner  derived  raw  material 
costs  from  a  variety  of  soiu'ces. 
Although  we  have  accepted  the  majority 
of  petitioner's  cost  estimates,  we  have 
recalculated  the  cost  of  certain  Yaw 
materials  used  in  the  production 
process  to  reflect  either  an  average  of 
two  price  quotes  or  a  Korean  import 
price.  We  have  revised  the  constructed 
value  to  account  for  these  changes.  (For 
a  more  detailed  discussion,  see  the 
Memorandum  to  Barbara  R.  Stafford 
from  Team  dated  December  8. 1993.  on 
file  in  the  Central  Records  Unit  of  the 
Main  Commerce  Building.) 

The  dumping  margin  for  saccharin 
from  Korea  based  on  a  comparison  of 
USP  to  FMV  alleged  by  petitioner  is  133 
percent. 

Initiation  of  Investigations 

We  have  examined  the  petition  on 
saccharin  and  have  found  that  it  meets 
the  requirements  of  section  732(b)  of  the 
Act.  Therefore,  we  are  initiating 
antidumping  duty  investigations  to 
determine  whether  imports  of  saccharin 
from  the  PRC  and  Korea  are  being,  or  are 
likely  to  be.  sold  in  the  United  States  at 
less  than  fair  value. 


Critical  Circumstances 

Petitioner  alleges  that  critical 
circumstances  exist  by  reason  of 
massive  imports.  However,  to  document 
this  allegation,  petitioner  provides  only 
general  import  volumes  and  values  from 
the  PRC  over  the  past  few  years  without 
attempting  to  link  its  claim  of  massive 
imports  to  any  particular  event  relating 
to  these  investigations.  Furthermore, 
petitioner  does  not  address  the  issue  of 
knowledge  or  history  of  dumping. 
Therefore,  since  petitioner  has  not  met 
the  requirements  of  19  CFR  353.16,  we 
are  not  initiating  an  investigation  of 
critical  circumstances. 

ITC  Notification 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  these  actions,  and 
we  have  done  so. 

Preliminary  Determination  by  the  ITC 

The  rrC  will  determine  by  January  3, 
1994.  whether  there  is  a  reasonable 
indication  that  imports  of  saccharin 
from  the  PRC  and  Korea  are  materially 
injuring,  or  threaten  material  injury  to, 
a  U.S.  industry.  A  negative  ITC 
determination  on  either  of  these  will 
result  in  the  investigation  being 
terminated;  otherwise,  each  of  these 
investigations  will  proceed  according  to 
statutory  and  regulatory  time  limits. 

This  notice  is  published  pursuant  to 
section  732(c)(2)  of  the  Act  and  19  CFR 
353.13(b). 

Dated:  December  8, 1993. 
Barbara  R.  Stafiord. 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  93-30486  Filed  12-13-93;  8:45  ami 

BUUNO  COOE  3610-OS-P 

[A-357-604] 

Silicon  Metal  From  Argentina;  Rnal 
Results  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  International  Trade 
Administration/Import  Adminfstration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 

SUMMARY:  On  August  23. 1993.  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  duty  order 
on  silicon  metal  from  Argentina.  The 
review  covers  two  manufacturers/ 
exporters  of  the  subject  merchandise, 
Electrometalurgica,  S.A.I.C.  (Andina) 
and  Silarsa,  S.A.  (Silarsa),  and  the 
period  March  29. 1991  through  July  31, 
1992. 


We  gave  interested  parties  an 
opportunity  to  comment  on  our 
preliminary  results.  Based  on  our 
analysis  of  the  comments  received  and 
onrthe  correction  of  certain  clerical 
errors,  we  have  revised  the  preliminary 
results.  The  final  dumping  margins 
range  from  2.06  percent  to  54.67 
percent 

EFFECTIVE  DATE:  December  14, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maureen  McPhillips  or  John  Kugelman, 
.Office  of  Antidumping  Compliance, 
Import  Administration,  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington. 
DC  20230;  telephone  (202)  482-5254. 


SUPPLEMENTARY  INFORMATION: 
Background 

On  August  23,  1993,  the  Department 
of  Commerce  (the  Department) 
published  in  the  Federal  Register  (58 
FR  44499)  the  preliminary  results  of  its 
administrative  review  of  the 
antidumping  duty  order  on  silicon 
metal  from  Argentina  (56  FR  48779, 
September  26, 1991).  The  Department 
has  now  completed  this  review  in 
accordance  with  section  751  of  the 
Tariff  Act  of  1930,  as  amended  (the 
Tariff  Act). 

Scope  of  Review 

The  product  covered  by  this  review  is 
silicon  metal.  During  the  less-than-fair- 
value  (LTFV)  investigation,  silicon 
metal  was  described  as  containing  at 
least  96.00,  but  less  than  99.99,  percent 
silicon  by  weight.  In  response  to  a 
request  by  petitioners  for  clarification  of 
the  scope  of  the  antidumping  duty  order 
on  silicon  metal  from  the  People's 
Republic  of  China  (PRC),  the 
Department  determined  that  material 
with  a  higher  aluminum  content 
containing  between  89  and  96  percent 
silicon  by  weight  is  the  same  class  or 
kind  of  merchandise  as  silicon  metal 
described  in  the  LTFV  investigation 
(Final  Scope  Rulings — Antidumping 
Duty  Orders  on  Silicon  Metal  from  the 
People's  Republic  of  China,  Brazil,  and 
Argentina  (February  3, 1993)). 
Therefore,  such  material  is  within  the 
scope  of  the  orders  on  silicon  metal 
from  the  PRC,  Brazil,  and  Argentina. 
Silicon  metal  is  currently  provided  for 
under  subheadings  2804.69.10  and 
2804.69.50  of  the  Harmonized  Tariff 
Schedule  (HTS)  and  is  commonly 
referred  to  as  a  metal.  Semiconductor- 
grade  silicon  (silicon  metal  containing 
by  weight  not  less  than  99.99  percent  of 
•  silicon  metal  and  provided  for  m 
subheading  2804.61.00  of  the  HTS)  is 
not  subject  to  this  order.  The  HTS 
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subheadings  are  provided  for 
convenience  and  U.S.  Customs  Service 
purposes  only;  our  written  description 
of  the  scope  of  the  proceeding  is 
dispositive. 

"This  review  covers  two 
manufacturers/exporters  of  the  subject 
merchandise  to  the  United  States, 
Andina  and  Silarsa.  Silarsa  did  not 
respond  to  the  Department's  cost 
questionnaire.  As  a  result,  the  margin 
for  Silarsa  is  based  on  the  best 
information  available  (BIA). 

Analysis  of  Comments  Received 

We  invited  interested  parties  to 
comment  on  the  preliminary  results.  We 
received  written  comments  from 
American  Alloys,  Inc.,  Elkem  Metals 
Company,  Globe  Mettalurgical,  Inc., 
SMI  Group,  Inc.,  Rock  Island  Silicon 
Division,  and  SKW  Metals  &  Alloys,  Inc. 
(petitioners),  and  respondents  Andina 
and  Silarsa,  on  September  22, 1993.  We 
received  written  rebuttal  comments 
from  petitioners  and  respondents  on 
September  29, 1993.  On  October  7. 
1993,  we  held  a  public  hearing  at  the 
request  of  the  petitioners.  On  October 
14, 1993,  counsel  for  Silarsa  submitted 
a  formal  objection  to  petitioners' 
introduction  of  certain  new  arguments 
at  the  hearing.  On  November  3, 1993, 
counsel  for  petitioners  responded  to 
Silarsa's  objections,  stating  that  the 
comments  cited  by  Silarsa  were  neither 
new  arguments  nor  raised  in 
cxintravention  of  the  Department's 
regulations.  Public  hearings  are 
intended  to  provide  interested  parties 
with  another  forum  to  present  their 
views  to  the  Department.  At  such 
hearings,  it  generally  is  expected  that 
mterested  parties  will  clarify  and/or 
amplify  upon  the  issues  and  arguments 
raised  in  tbeir  case  and  rebuttal  briefs, 
as  well  as  respond  to  questions  from 
Department  personnel.  Consequently,  it 
IS  not  anticipated  that  interested  parties 
will  participate  by  merely  giving  what 
amounts  <o  a  verbatim  recitation  of  their 
briefs.  In  this  instance,  Silarsa's 
cooperation,  or  lack  thereof,  and  the 
appropriate  BIA  rate  were  issues  raised 
and  argued  in  petitioners'  case  and 
rebuttal  briefs.  Comments  made  by 
petitioners'  counsel  at  the  hearing 
generally  went  to  those  issues  and 
arguments.  However,  counsel  for 
petitioners  did  present  an  argument  in 
response  to  a  point  included  in  Silarsa's 
rebuttal  brief  which  was  not  in  either 
petitioners'  case  or  rebuttal  briefs,  i.e., 
that  Silarsa's  profitability  was  the  result 
of  govemnient  rebates.  Therefore, 
consistent  with  19  CFR  353.38.  we  have 
not  considered  this  argument  by 
petitioners'coimsel  for  purposes  of 
these  final  results.  Otherwise,  we  do  not 


find  that  the  arguments  made  by 
counsel  for  petitioners  at  the  hearing  to 
be  inconsistent  with  the  criteria  set  out 
in  our  regulation. 

Comment  1 :  Silarsa  submits  that  the 
Department  was  correct  in  assigning  the 
"all  other"  rate  of  8.65  percent  from  the 
LTFV  investigation  as  BIA  for  Silarsa  in 
the  preliminary  results  of  review. 
Silarsa  points  out  that  its  response  t^—, 
the  antidumping  questionnaire 
represented  a  sincere  attempt  to 
cooperate  with  the  Department  and  to 
provide  the  information  necessary  to 
establish  that  Silarsa  was  not  dumping 
silicon  metal  in  the  United  States. 
However.  Silarsa  states  that  it  lacked  the 
resources  to  contest  the  additional  sales- 
below-cost  allegation  made  by 
petitioners  and  thus  reluctantly  ceased 
its  participation  in  this  administrative 
review. 

Silarsa  urges  the  Department  to 
adhere  to  its  established  precedent  in 
using  a  two-tier  BIA  methodology  and 
apply  to  Silarsa  a  rate  of  8.65  percent,  . 
or  the  rate  calculated  for  Andina  in  the 
final  results  of  this  administrative 
review,  whichever  is  higher.  Silarsa 
asserts  that  application  of  this  rate  is 
further  supported  by  the  Department's 
"preference  for  the  use  of  verified  data 
as  best  information  available  when  the 
use  of  best  information  is  necessary." 
Timken  Co.  v.  United  States.  795  F. 
Supp.  438,  441-442  (Court  of 
International  Trade  (OT)  1992).  Silarsa 
points  out  that  the  Department  verified 
Andina's  data  for  the  LTFV 
investigation  and  for  this  first 
administrative  review. 

Petitioners  maintain  that  the 
Department  was  correct  and  in 
conformity  with  the  statute  in  its 
application  of  a  BIA  rate  for  Silarsa,  but 
that  it  failed  to  select  an  appropriate 
rate.  Petitioners  state  that  while  the 
Department's  two-tier  BIA  methodology 
was  sustained  in  Allied-Signal 
Aerospace  Co.  v.  United  States.  No  93- 
1049  (Fed.  Cir.  June  22, 1993)  [Allied 
Signal]  the  court  held  that  the  first  tier 
of  BIA  is  not  "punitive"  but,  rather, 
"merely  establishes  a  presumption  that 
the  highest  prior  margins  are  the  best 
information  available."  Petitioners  also 
cite  to  Timken  Co.  v.  United  States,  673 
F.  Supp.  495.  500  (CIT  1987).  and 
maintain  that  the  court  held  that  this 
presumption  may  be  rebutted  with 
evidence  which  includes  "all 
information  that  is  accessible  or  may  be 
obtained,  whatever  its  sources." 

Petitioners  contend  that  the 
Department's  Use  of  the  highest  rate 
foimd  in  the  original  investigation, 
rather  than  the  BIA-based  information 
submitted  by  them,  actually  rewards 
Silarsa.  In  the  petitioners'  view,  the 


Department  is,  in  effect,  allowing  Silarsa 
to  request  an  administrative  review  with 
Silarsa  knowing  that  the  worst  possible 
outcome  would  be  a  continuation  of  the 
existing  duty  rate,  because  it  could 
always  become  uncooperative  and  thus 
evade  imposition  of  a  higher  rate. 
According  to  petitioners,  the 
Department  must  look  beyond  the  rates 
identified  in  its  first-tier  BIA  policy 
when  it  is  clear  that  the  selection  of  any 
of  those  rates  would  not  be  adverse  to 
the  non-cooperating  party.  Petitioners 
submit  that  information  contained  in 
their  sales-below-cost  allegation  should 
be  used  by  the  Department  to  determine 
a  BIA  rate  for  Silarsa.  Petitioners  cite 
Sodium  Thiosulfate  from  China; 
Preliminary  Results  of  Antidumping 
Administrative  Review  (57  FR  58792. 
December  11. 1992)  (Sodium 
Thiosulfate)  to  support  their  contention 
that  the  previously  applicable  "all 
others"  rate  is  "no  longer  sufficiently 
adverse  to  induce  (Silarsa)  to  submit 
timely,  accurate,  and  complete 
responses." 

bilarsa  counters  that  the  reasons 
advanced  by  petitioners  for  the 
Department  to  abandon  its  established 
two-tier  BIA  methodology  to  determine 
Silarsa's  dumping  margin  for  this 
administrative  review  are  not  sound. 
First,  the  Court  of  Appeals  for  the 
Federal  Circuit  (CAFC)  in  Allied-Signal 
did  not  open  the  door  for  petitioners  to 
submit  data  to  rebut  the  Department's 
two-tier  BIA  methodology.  Rather,  the 
CAFC  upheld  the  Department's  BL\ 
methodology  as  reasonable  and 
maintained  that  it  could  be  rebutted  by 
respondents  who  could  provide 
information  to  demonstrate  that  a  lower 
rate  is  appropriate.  Second,  Silarsa 
submits  tkat  petitioners  have  not 
explained  how  the  imposition  of  an 
unknown  dumping  margin  can  be 
considered  a  reward.  Third,  Silarsa 
challenges  petitioners'  claim  that  this 
case  is  consistent  with  Sodium 
Thiosulphate,  stating  that  that  case  is 
distinguishable  in  that  the  petitioner  in 
Sodium  Thiosulphate  was  able  to 
document  decreased  U.S.  prices  and 
increased  production  costs,  and  did  so 
virtually  at  the  inception  of  the 
administrative  review,  not  eleven 
months  into  the  review  as  petitioners 
did  in  this  case. 

Silarsa  states  that  the  basic  purpose  of 
the  BIA  statute  is  to  determine  "current 
margins  as  accurately  as  possible" 
[Rhone  Poulenc,  Inc.  v.  United  States, 
899  F.2d  1185, 1191  (Fed.  Cir.  1990)). 
Silarsa  asserts  that  petitioners'  various 
submissions  alleging  sales-below-cost 
by  Silarsa  in  the  home  market  are 
marked  by  inconsistent  calculations  and 
numerous  factual  errors  which  not  only 


S533S 


Padarri  R^Mer  /  VoL  58,  No.  23t  /  Tuesday,  December  14,  1993  /  Notices 


vitiate  tibe  pedtkuifln' sugsestod 
mathodokwy  for  determining  •  BIA  rate 
for  SiUna.  but.  if  edbeted  to  by  the 
Department,  would  undennine  the  basic 
purpoee  of  the  statute. 

iQerefore,  Siltfsa  conchidea  that  the 
Department  was  correct  in  applying  its 
two-tier  methodology  to  Silvsa  in  the 
preHminary  lecohs,  and  the  Dmertment 
should  follow  the  same  methodology  in 
the  final  results. 

Petitioners  counter  that  section  731  of 
the  Tariff  Act  raouiras  that  wfaanever  . 
the  DefMTtment  (totermines  that  foraign 
merchandise  is  being  sold  in  the  United 
States  at  less  than  its  fair  vahie.  "there 
shali  be  imposed  upon  such 
merchandise  an  antidiunping  duty 
*  *   *  in  oji  tunount  eauai  to  the 
amount  by  which  the  teraaga  market 
value  exceeds  the  United  ^ites  price 
for  the  merchandise."  (emphasis  added). 
In  addition,  petitioners  state  that  section 
773(b)  of  the  Tariff  Act  of  1930.  as 
amended,  (the  Tariff  Act)  further 
provides  that  "(wlhenevarthe 
administering  authority  has  reasonable 
grounds  to  believe  •  *  *  that  sales  in 
the  home  market  •  *  •  have  been  made 
at  prices  which  represent  less  than  the 
coetof  producing  the  merchandise  in 
question  *  *  *  ti^  administering 
authority  shall  employ  the  constructed 
value  of  the  merchandise  to  determine 
its  foreign  market  value."  Thus, 
pursuant  to  the  statute  and  the 
Department's  regulations,  petitioners 
conclude  that  the  Department  is 
compelled  to  estabh^  foreign  market 
value  based  on  BIA.  which,  in  this  case, 
should  be  the  information  submitted  by 
petitioners,  derived  from  data  submitted 
by  Silarsa. 

Department's  Position:  In  our 
preliminary  results  of  review,  we 
determined  in  accordance  with  section 
776(c)  of  the  Tariff  Act  that  the  use  of 
BIA  was  appropriate  for  Silarsa  The 
Department's  regulations  provide  that 
we  may  take  into  account  whether  a 
party  refuses  to  provide  requested 
information  when  selecting  BIA  (19  CFR 
353.37(b)).  Petitioners  alleged  that 
Silarsa  had  made  sales  below  cost 
during  the  period  of  review  (POR).  We 
analyzed  petitioners'  submission  and 
concluded  that  the  data  warranted 
initiation  of  a  sales-below-cost 
investigation  (see  Memorandum  to 
Division  Director,  March  4. 1993). 
Because  Silarsa  failed  to  respond  to  our 
cost  questionnaire,  we  assigned  to 
Silarsa,  as  BIA.  the  highest  rate  of  any 
company  from  the  LTFV  investigation. 
In  assigning  this  BIA  rate  we  were 
following  our  two-tier  methodology 
under  which  we  impose  the  most 
adverse  rates  upon  those  refusing  to 
cooperate  or  otherwise  significantly 


impede  die  proceedings,  and  less 
adverse  rates  upon  those  who  are 
substantially  cooperative  but  Sailed  to 
provide  requested  information  in  a 
timely  manner  or  in  the  form  reqtiired 
(see  section  776(c)  of  the  Tariff  Act), 
Final  Results  of  Administrative  Review. 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings  from  Prance,  et 
al.  (58  FR  39729.  39739.  July  26.  1993). 
and  Final  Resuhs  of  Antidumping  Duty 
Administrative  Review:  Clear  Sheet 
Glass  From  Taiwan  (56  FR  44075, 
September  6. 1991). 

After  careful  consideration  of  the 
comments  from  petition«ns  and  Silarsa, 
we  have  concluded  that  there  is  no 
doubt  that  Silarsa's  refusal  to  cooperate 
warrants  the  use  of  BIA.  The  application 
of  the  two-tier  BIA  methodology, 
however,  is  inappropriate  for  Silarsa  in 
this  administrative  review.  The  "best 
information  available"  generally  refers 
to  the  information  the  Department  must 
use  in  lieu  of  a  respondent's  data  to 
establish  dumping  margins  v^en  a 
respondent  does  not  provide  the 
Department  with  timely,  complete  or 
accurate  information  (section  776(b)  of 
the  Tariff  Act;  §  353.37(a)  of  the 
Department's  regulations).  The  primary 
purpose  of  the  BIA  rule  is  to  induce 
respondents  to  provide  the  Department 
with  timely,  complete,  and  acctirate 
factual  information,  so  that  the  agency 
can  achieve  the  fundamental  purpose  of 
the  Tariff  Act,  namely,  "determining 
current  (dumping)  margins  as  accurately 
as  possible"  (see  Rhone  Poufenc).  A 
secondary  purpose  is  to  ensure  that  the 
antidumping  duties  assessed  are  not  less 
than  the  actual  amounts  might  have 
been,  had  we  received  full  and  accurate 
information. 

To  induce  a  noncomplying 
respondent  to  cooperate  fully  in  the 
future,  the  Department  must  select  an 
appropriate  BIA  rate.  The  selection  of 
the  appropriation  BIA  rate  is  done  on  a 
case-by-case  basis  (see  Final  Results  of 
Antidumping  Duty  Administrative 
Review.  Steel  Jacks  from  Canada,  52  FH 
32957  (September  1, 1987)). 

The  Federal  Circuit's  decision-in 
Rhone  Poulenc  indicates  that,  in 
accordance  with  the  Tariff  Act.  the 
Department  may  draw  a  reasonable 
adverse  presumption  against  a 
noncomplying  respondent  to  achieve 
the  purpose  of  the  BIA  [Id.  at  1190-91). 
In  drawing  this  adverse  presumption  or 
inference,  the  Department  typically 
must  select  as  BIA  a  dumping  margin 
that  is  unfavorable  to  the  noncomplying 
respondent  (see  Id).  In  light  of  the 
cooperation-inducing  function  of  the 
BIA  rule,  we  believe  that  Silarsa  should 
not  find  itself  in  a  bettw  positicm  as  a 
result  of  its  noncompliance  than  it 


would  have  bad  it  provided  the 
Depertment  with  complete,  accurate, 
and  timely  data,  fai  this  instance,  we 
have  only  Andina's  rate  from  the  LTFV 
investigation.  To  follow  Silarsa's 
suggestion  and  apply  to  Silarsa  the 
higher  of  the  "all  other"  rate  of  8.65 
percent  from  the  LTFV  investigation,  or 
the  rate  calculated  for  Andina  in  the 
final  results  of  this  administrative 
review,  would,  in  effect,  allow  the 
respondent  to  control  the  proceeding. 
Because  Andina's  rate  is  also  the  "alt 
other"  rate,  Silarsa  would  be  assured  a 
rate  no  higher  than  Andina's,  the  only 
respondent  who  cooperated  fully  with 
the  Department  in  this  administiative 
review.  The  use  of  the  two-tier 
methodology,  in  this  instance,  restricts 
the  field  of  potential  BIA  rates  to  the 
rate  established  for  one  firm. 

The  two-tier  methodology  "merely 
establishes  a  presumption  that  the 
highest  prior  margins  are  the  best 
information  available"  (see  Id.].  We  are 
not  obligated  to  blindly  follow  this 
precedent  in  every  case.  In  this  instance, 
we  cannot  presume  that  the  highest 
prior  margins  are  the  best  information 
available  and  that  following  the  two-tier 
methodology  would  be  suffident  to 
induce  the  respondent  to  cooperate.  As 
previously  noted,  having  determined 
that  petitioners'  timely  allegations  were 
sufficient  to  warrant  a  cost 
investigation,  the  Department  initiated 
such  an  investigation,  However.  Silarsa 
chose  to  withdraw  from  the  review 
rather  than  respond  to  our  sales-below- 
cost  questionnaire.  (See  Letter  from  the 
Division  Director  to  Harris  &  Ellsworth, 
March  12, 1993).  Therefore,  as  BIA  for 
these  final  results  of  review,  we  have 
used  the  constructed  value  (CV) 
information  submitted  by  petitioners, 
which  was  based  on  Silarsa's  financial 
statements,  as  BIA  for  Silarsa's  foreign 
market  value.  We  used  this  information 
and  Silarsa's  sales  response  to  derive 
Silarsa's  dumping  margin. 

Comment  2:  Petitioners  contend  that 
Andina's  failure  to  allocate  any 
depreciation  expense  for  idle  furnaces, 
as  demonstiated  in  Exhibit  22  of  the 
supplemental  response,  was  incorrect. 
They  state  that  it  is  well-established 
Departmental  policy  that  depreciation 
on  idle  assets  should  be  included  in  the 
cost  of  production  (COP).  They  cite  the 
Final  Determination  of  Sates  at  Less 
Than  Fair  Value;  Antifriction  Bearing? 
(Other  than  Tapered  Rotter  Bearings) 
and  Parts  Thereof  From  the  Federal 
Republic  of  Germany  (54  FR  18992.  May 
3, 1989)  (AFBs  from  Germany)  in 
support  of  their  contention.  Petitioners 
also  state  that  the  Department's 
^proach  in  this  review  to  verifying 
depreciation  expense  by  tying  the 
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ecxpenses  to  the  general  ledger  is  flawed 
because  the  Department  only  accepts  an 
individual  firm's  accounting  of  costs  in 
accordance  with  the  Generally  Accepted 
Accounting  Principles  (GAAP)  of  its 
own  country  when  the  Department  is 
assured  that  the  foreign  GAAP 
accurately  recognizes  the  actual  costs 
incurred  by  the  company.  Citing  AFBs 
From  Germany,  petitioners  point  out 
that,  although  Japan's  GAAP,  like 
Argentina,  does  provide  that 
depreciation  of  idle  equipment  may  be 
stopped,  the  Department  did  not  accept 
this  accounting  method,  reasoning  that 
idle  fixed  assets  are  a  cost  to  the 
company  and  should  be  absorbed  in 
COP.  In  light  of  the  fact  that  Andina 
failed  to  provide  its  depreciation 
expense  for  idle  assets,  petitioners  urge 
the  Department  to  use  as  BIA  the 
highest  depreciation  expense  figure  for 
any  month  in  which  depreciation  was 
reported. 

Andina  states  that  it  reported  its  total 
depreciation  cost  for  the  furnaces 
producing  silicon  metal.  First,  Andina 
maintains  that  although  three  furnaces 
can  produce  silicon  metal,  only  two 
furnaces  were  used  during  the  POR; 
second,  allocating  the  cost  of 
depreciation  of  a  furnace  to  the  products 
it  can  produce  rather  than  to  what  it 
does  produce  alters  the  concept  of 
depreciation;  third,  petitioners' 
contention  that  Exhibit  22  of  Andina's 
supplemental  response  shows  that 
Andina  did  not  calculate  depreciation 
costs  for  the  furnaces  for  the  months  in 
which  they  were  not  used  is  completely 
incorrect.  Andina  asserts  that  the  total 
annual  depreciation  charges  were 
derived  directly  from  the  revaluation  of 
the  assets  and  the  division  of  the  new 
values  by  the  number  of  remaining  years 
in  the  asset's  useful  life.  Andina  further 
asserts  that  the  Department  completely 
verified  the  depreciation  component  of 
its  COP  and  CV. 

Department's  Position:  We  agree  with 
Andina.  At  verification  we  determined 
that  Andina's  method  of  allocating  its 
depreciation  expenses  did  take  into 
account  the  depreciation  of  idle  assets. 
Andina  took  the  annual  depreciation 
cost  for  1991,  identified  those  costs 
attributable  to  the  production  of  silicon 
metal,  and  distributed  the  yearly 
depreciation  costs  among  the  cost 
centers  related  to  the  production  of 
silicon  metal.  Even  though  Exhibit  22  of 
Andina's  supplementary  response 
seems  to  indicate  that  in  some  months 
depreciation  expense  was  not  reported, 
we  verified  that  Andina  did.  in  fact, 
report  the  total  annual  depreciation 
expense.  In  its  attempt  to  allocate  this 
expense  to  silicon  metal  production, 
Andina  inadvertentiy  left  the 


impression  that  it  had  failed  to  report 
this  expense  during  some  months  of  the 
POR. 

Comment  3:  Petitioners  cite  to  the 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  New  Minivans  From 
Japan  (57  FR  21937,  21946.  May  26, 
1992)  Oapanese  Minivans)  in  support  of 
their  contention  that,  given  Andina's 
claim  of  proprietary  treatment  for  the 
identity  of  its  principal  shareholders, 
the  Department  should  determine 
whether  any  of  Andina's  principal 
shareholders  is  a  corporation  and,  if  so, 
whether  a  portion  of  that  parent's 
general  and  administrative  (G&A) 
expenses  should  he  allocated  to  Andina. 

Andina  states  that  its  owners  are 
shareholders  who  do  nothing  but  hold 
stock.  There  are  no  transactions 
involving  money  or  services  between 
Andina  and  any  entity  which  has 
ovraership  in  the  company.  Unlike 
Japanese  Minivans,  Andina  states  that 
no  corporate  tiansactions  occur  between 
Andina  and  its  shareholders.  Therefore, 
there  is  no  basis  for  consolidating 
Andina's  G&A  with  that  of  the 
shareholders. 

Department's  Position:  During 
verification  we  examined  the  corporate 
structure  of  Andina  and  established  that 
Andina  is  privately  owned  by  seven 
Argentine  citizens  (see  Verification 
Report,  p.  2)  and  there  are  no  corporate 
tiansactions  which  occuj  between 
Andina  and  any  of  its  stockholders. 
Therefore,  for  these  final  results,  we 
have  used  Andina's  appropriate  G&A 
expenses. 

Comment  4:  Petitioners  state  that, 
consistent  with  its  determination  in  the 
original  investigation,  the  Department 
should  include  the  "other  expenses" 
listed  in  Andina's  financial  statements 
in  Andina's  G&A  expenses  for  purposes 
of  the  Department's  COP  and 
constructed  value  calculations. 
Petitioners  cite  the  verification  report 
which  states  that  the  "other  expenses" 
"include  those  items  which  could  not 
logically  be  allocated  to  any  particular 
category  (e.g.,  reserves  for  bad  debt)." 
Petitioners  maintain  that  these  "other 
expenses"  are  cost  of  doing  business  for 
Andina  and  should  be  included  in  COP. 

Andina  counters  that  it  has  never 
failed  to  report  its  G&A  expenses.  The 
"other  expenses"  category  includes 
reserves  for  self-insurance, 
contingencies  for  plant  closings,  etc. 
Andina  explains  that  during  the  period 
of  the  original  investigation  only  a 
portion  of  the  reserves  were  real  costs. 
In  contrast,  all  of  the  1991  reserves  were 
actually  used  and  represent  real  costs 
inoirred  during  this  review  period. 
Andina  asserts  that  the  Department 
verified  that  none  of  these  expenses 


were  related  to  the  production  of  silicon 
metal. 

Department's  Position:  We  did  not 
verify  that  none  of  these  expenses  were 
related  to  the  production  of  silicon 
metal,  rather,  we  verified  that  these 
expenses  were  a  general  cost  of  doing 
business  for  Andina.  Hence,  we  agree 
with  petitioners  and  we  have  included 
the  "other  expenses"  listed  in  Andina's 
financial  statement  in  the  G&A  expenses 
for  our  COP/CV  calculations. 

Comment  5.  Petitioners  contend  that 
Andina's  financing  expenses  reflected 
in  its  COP  worksheet  do  not  reconcile 
with  its  1991  financial  statements.  In 
addition,  they  further  note  that  the 
Department  was  unable  to  verify 
Andina's  claim  as  to  the  percentage  of 
cost  of  goods  sold  that  was  represented 
by  financing  expenses  (see  Verification 
Report,  p.  20).  This  inability  to  tie 
Andina's  reported  financing  expenses  to 
the  company's  financial  statements 
constitutes,  in  the  petitioners'  view, 
grounds  for  rejection  of  the  response 
and  the  use  of  BIA  as  to  this  issue. 
Petitioners  believe  the  Department 
should  use  Andina's  own  1991  financial 
statements  as  BIA  for  determining  the 
relevant  percentage  for  Andina's 
financing  expenses. 

Andina  states  that  the  income 
statement  account  entitled  "Financial 
Holding  Result"  includes  the  effect  of 
inflation  on  monetary  items,  the  result 
of  holding  inventory  during  the  period, 
and  financial  expenses.  Andina 
contends  that  its  financial  expenses  are 
expressed  as  part  of  the  overall 
"financial  holding  result"  and  cannot  be 
identified  separately.  Therefore,  Andina 
determined  the  financing  costs  the 
company  incurred  during  1991  based  on 
historic  values  and  adjusted  those 
expenses  by  the  general  wholesale  price 
index.  Andina  concludes  that  the 
worksheets  presented  at  verification 
clearly  demonstrate  that  the  value  of  the 
financial  holding  result  is  completely 
unrelated  to  production  costs  for  silicon 
metal.  Andina  further  asserts  that 
petitioners  have  confused  financial 
expenses  with  the  amount  reported  in 
the  financial  statements  under  the 
category  "Financial  and  Monetary 
Adjustments  to  Recognize  Price  Change 
(Inflation)."  This  account,  according  to 
Andina,  expresses  the  degree  of 
variation  in  the  accounts  and  in  no  way 
is  it  related  to  actual,  historical  costs. 

Department's  Position:  We  agree  with 
petitioners.  At  verification  we  were     • 
unable  to  trace  any  of  Andina's  financial 
expenses  to  primary  company 
documents.  Worksheets  without  any 
supporting  documentation  do  not 
constitute  an  adequate  basis  for 
accepting  the  data  reported  by  a 
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respoodrat.  As  the  DepartmeDt  stated  in 
AFB«  from  Germany,  "Ivlerification 
depends  precisely  on  tying  antounu 
reported  in  questionnaire  responses  to 
ths  company's  internal  accounting 
records  and  financial  statements. 
Failure  to  damoostnte  such  a 
relationship  results  in  a  failed 
verification"  (56  FR  31692. 31707.  July 
11, 1901).  Because  we  ww«  unable  to 
verify  Andina's  financing  expenses,  we 
have  used  the  amount  reported  under 
"Financial  and  Monetary  Adjustments 
to  Recognise  Price  Change  (Inflation)" 
in  Andina's  1991  financial  statement  as 
a  percentage  of  cost  of  goods  sold  as  BIA 
for  Andina's  financial  expenses. 

Comment  6:  Petitioners  maintain  that 
the  Department  should  increase 
Andina's  reported  CCH*  by  the  amount 
claimed  as  s  deduction  for  the 
purification  expenses  associated  with 
the  production  oi  chemical  grade  silicon 
metal.  They  contend  that  Andina  failed 
to  document  this  adjfustment  in  any 
way.  They  further  argue  that  the  failure 
to  mention  the  purification  cost  in  the 
Department's  verification  report  justifies 
the  denial  of  such  an  adjustment 
Therefore,  the  Department  cannot  allow 
such  an  adjustment  for  these  unverified 
alleged  costs. 

Andina  disagrees  with  petitioners, 
stating  that  in  its  supplementary 
submission  of  March  17, 1993.  h 
documented  the  costs  of  purification  of 
silicon  metal  in  order  to  obtain  chemical 
grade  silicon  metaL  Andina  further 
assCTts  that  its  subsequent  submission  of 
June  8, 1993  provided  additional 
information  on  the  derivation  of  this 
expense.  Andina  concludes  that  it  is 
simply  inconect  to  say  that  no 
documentation  was  submitted  to 
establish  the  inclusion  of  the  costs  of 
purifying  silicon  metal  in  the  reported 
COP. 

Department's  Position:  We  agree  with 
Andina.  In  its  submissions  to  the 
Deoartment.  Andina  explained  that  its 
reported  costs  included  the  costs 
associated  with  the  production  of 
chemical  grade  as  well  as  metallurgical 
grade  sihccm  metal.  The  Department  is 
not  required  to  verify  every  figure 
reported  in  a  ouestioiuiaire  response. 
The  process  of  verification  involves 
spot -checking  and  cross-checking  the 
information  ^t  the  Department  selects 
for  emphasis  in  analyzing  each  specific 
response  (see  Replaoemmt  Parts  for 
Sel^PTOpeUad  Bituminous  Paving 
Equipment  From  Canada;  Final  Results 
of  Antidumping  Duty  Administrative 
Review  (56  FR  47451.  September  19, 
1991)).  In  this  instance  we  verified 
^elected  costs  (e.g..  labor)  associated 
with  the  purification  of  silicon  metal. 
We  are  satisfied  that  Andina  accurately 


documented  this  expense  in  its  response 
and  during  verification. 

Comment  7:  Petitioners  argue  that  the 
Department  should  reiect  Andiita'a 
claim  to  a  reduction  in  its  COP  for 
revenues  generated  from  the  sale  of 
surplus  materials.  Petitioners  cite  to 
Tentative  DetOTmination  To  Modify  or 
Revoke  Dumping  Finding;  Elemental 
Sulphur  from  Canada  (44  FR  8057, 
February  8, 1979).  in  supnut  of  their 
contention  that  it  is  established 
Departmental  practice  to  allocate  costs 
on  a  co-product  basis  (where  revenue 
received  from  the  subsidiary  product  is 
10  percmt  or  more  of  the  ttAai  plant 
revenue)  or  ui  a  by-product  basis 
(where  revenue  is  less  that  10  percent] 
where  more  than  one  product  is  derived 
frt>m  a  manufacturing  process.  Since 
Andina  did  ntA.  establish  the  basis  for 
either  by-product  or  co-product 
accounting  treatment,  nor  identify  any 
costs  it  inclined  after  the  crushing 
process  necessary  to  place  the  granular 
material  in  marketable  condition,  the 
Department  should  disallow  this 
reduction  in  Andina's  COP. 
Andina  counters  that  the 
Department's  methodology  for  treating 
by-products  is  to  allocate  full 
production  costs  to  the  production  of 
the  prime  product,  ofbetting  these  costs 
by  the  amount  of  revenue  earned  on  any 
sales  of  the  by-product  Andina 
maintains  that  in  this  instance  the 
Department  reduced  the  cost  of 
producing  silicon  metal  by  the  revenue 
generated  from  sales  of  charcoal  and 
quartz  "fines"  (unusable  sizes  of 
diarcoal  and  quartz). 

Depo/tmenrs  Portion:  We  agree  with 
Andina.  It  is  the  Department's  practice 
to  credit  the  cost  of  production  for  any 
revenues  received  as  a  resuh  of  the  sale 
of  any  by-product  In  this  instance,  the 
Department  determined  that  the 
charcoal  and  q\xartz  fines  that  Andina 
produces  qualify  as  by-products  because 
they  are  an  unavoidable  consequence  of 
the  production  of  siUcon  metal  (see 
Certain  Circular  Welded  Carbon  Steel 
Pipes  and  Tubes  From  Thailand:  Final 
Results  of  Antidumping  Administrative 
Review  (56  FR  8356  November  19. 
1991).  Pinal  Determination  of  Sales  at 
Less  Than  Fair  Value;  Frozrai 
Concentrated  Orange  Jxiice  from  Brazil 
(52  FR  8326-9.  March  17, 1987),  and 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value;  Titanium  Sponge  from 
Japan  (49  FR  38687  October  1, 1984)). 
At  verification  we  confirmed  that 
Andina  received  revenue  from  the  sale 
of  by-products  aiul  have  continued  for 
these  final  results  to  deduct  the  revenue 
generated  from  sales  of  surplus 
materials  frtim  Andina's  cost  of 
production. 


Comm&A  8:  Petitioners  urge  the 
Depertmoit  to  carefully  review 
Andina's  allocation  of  electrical  energy 
coets,  as  Andina  used  its  total  energy 
costs  for  1991  even  though  silicon  metal 
was  not  produced  during  a  portion  of 
the  year.  Therefore,  petitioners  request 
that  the  Department  recalculate 
Andina's  electrical  energy  costs, 
excluding  the  energy  cost  and  usage 
figures  for  those  periods  during  the  j'ear 
when  silicon  metal  was  not  in 
production. 

AndiiM  contends  that  no  logic 
supports  the  theory  that  in  constructing 
the  cost  of  hydrauhc  energy  generated 
by  Andina,  the  Department  ^ould 
exclude  the  months  with  the  lowest 
generation  costs,  whether  or  not  these 
costs  are  related  to  the  manufacture  of 
silicon  metal.  Andina  maintains  that  it 
followed  the  De(kartment's 
questionnaire  and  used  the  cost  fot  the 
entire  fiscal  year  as  it  did  for  all 
expenses  relevant  to  COP  and  CV.  In 
addition,  the  annual  repwrting  period  for 
energy  costs  coincides  closely  to  the 
hydraulic  year;  it  includes  both  periods 
of  low  generation  (fall  and  winter)  and 
periods  of  higher  generation  (spring  and 
summer).  Andina  also  states  that  its 
energy  operations  are  not  product- 
specific  as  petitioners  seem  to  believe, 
but  unified,  with  the  cost  of  electric 
energy  per  kilowatt  hour  consumed 
bring  the  same  for  the  manufactiire  of  all 
products. 

Department's  Position:  We  agree  with 
Andina  and  have  continued  to  use 
Andina's  energy  costs  as  reported. 
Andina's  calculation  of  energy  costs  for 
the  entire  fiscal  year  is  consistent  with 
its  calculation  of  all  other  expenses  and 
satisfies  the  requirements  in  the 
Department's  questionnaire.  In  addition, 
we  traced  this  item  extensively  at 
verification  and  found  the 
documentation  acceptable. 

Comment  9:  Petitioners  claim  that 
Andina's  continual  revision  of  its 
hourly  wage  rates  and  the  Department's 
failure  to  discuss  or  explain  in  its 
verification  report  the  discrepancies 
between  the  various  reported  figures 
render  the  final  rate  suspect.  The 
Department  should,  therefore,  compute 
.\ndina's  labor  costs  using  a  weighted- 
average  direct  hourly  wage  based  on 
silicon  metal  production  during  1991 

Andina  concedes  that  it  initially 
reported  the  labor  hours  dedicated  to 
the  production  of  silicon  metal 
incorrectly.  This  error  was  due  to  a 
misunderstanding  of  the  quantity  to 
report,  "prodtictive  hours"  (hours 
actually  dedicated  to  the  production 
process)  or  "paid  hours"  (hours  paid  for 
by  the  company,  including  vacation, 
maternity  leave,  eta).  Andina  further 
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asserts  tluit  petitioners'  calculations  of 
the  hourly  labor  rote  are  based  on 
inferences  and  manipuJation  of  the  data. 
Andina  concludes  that  the  Department 
should  make  no  adjustment  to  the 
reported  hourly  labor  rate  in  the  COP 
calculation. 

Department's  Position:  Initially 
Andina  incorrectly  reported  its  hourly 
labor  rate  based  only  on  "productive 
hours."  It  subsequently  revised  its 
hourly  wage  rate  to  include  "paid 
hours."  that  is,  hours  for  vacation, 
absences  for  sickness,  maternity  leave, 
etc.  We  verified  the  hourly  wage  rate 
which  Andina  submitted  in  its  revised 
supplemental  response  of  June  17, 1993, 
and  are  satisfied  that  the  figures  are 
accurate.  The  purpose  of  verification  is 
to  substantiate  the  data  respondents 
have  reported  as  accurate.  Therefore,  we 
have  continued  to  use  the  hourly  rate 
reported  by  Andina  in  its  June  17, 1993 
submission. 

Comment  10:  Petitioners  maintain 
that  the  iiu:onsisteiK:ies  present  in 
Andina's  method  of  reporting  pecking 
costs  in  its  original  questionnaire 
response  and  in  subsequent 
supplementary  responses  render  the 
final  reported  figure  suspect  Petitioners 
further  argue  that  it  is  not  clear  if 
Andina,  for  purposes  of  the  COP 
calculation,  accounted  for  packing  in 
the  production  costs  or  in  the  direct 
selling  expenses.  In  fight  of  these 
inconsistencies,  petitioners  urge  the 
Department  to  calculate,  at  a  minimum, 
a  weighted^ verage  packing  cost. 

In  response  to  petitioqers'  comments. 
Andina  states  that  the  cnishing  and 
packing  of  sihcon  metal  is  simultaneous 
and  automatic  and  the  associated  costs 
are  initially  accumiilated  in  the  "silicon 
metal  crushing"  cost  center.  However, 
for  purposes  of  preparing  the  financial 
statements,  the  expenses  for  packing 
material,  silicon  metal  packing,  and 
delivery  of  packed  silicon  metal  are 
transferred  to  the  category  "direct 
selling  expense."  The  expenses  reported 
in  the  category  "shipping/packing" 
represent  the  cost  of  labor  used  in  the 
packing  operation.  Given  these  facts, 
Andina  asserts  that  the  addition  of 
packing  costs  to  CV  constitutes  double 
counting  of  this  expense. 

Department's  Position:  At  verification 
we  traced  each  of  Andina's  reported 
direct  selling  expenses  to  the  general 
ledger  aiul  established  that  packing 
material  expenses  were  included  in 
direct  selling  expenses.  The  labor 

f)ortion  of  the  packing  expense  was 
isted  under  sbipping/packing  in  the 
COP  calculations  (see  Verification 
Report,  p.  19).  Therefore,  we  have 
continued  to  use  th%  packing  expense  as 
repeated  by  Andina.  "To  avoid  double 


coimting  of  the  peeking  material 
expense  we  have  excliKied  this  expense 
from  the  packing  item  in  calculating  CV. 

Comment  II:  Petitioners  maintain 
that  Andina  initially  stated  that  to 
calculate  COP  it  included  all  duties 
incurred  to  import  electrodes  used  in 

E reduction.  Andina  further  stated  that  it 
ad  a  zero  percent  duty  rate  on 
electrodes  from  March  through 
December  of  its  1991  COP  caladation 
period.  However,  petitioners  point  out 
that  in  a  supplemental  response,  Andina 
claimed  drawback  on  duties  paid  on 
electrodes  imported  during  March  of 
1991  at  a  22  percent  duty  rate. 
Petitioners  contend  that  given  the  lag 
time  between  the  importation  of 
electrodes  and  their  incorporation  in 
silicon  metal,  it  is  highly  likely  that 
Andina  paid  duties  on  electrodes  used 
to  manufacture  the  silicon  metal  sold 
during  the  PCUL  Even  thou^  at 
verification  the  Department  recalculated 
the  cost  of  one  shipment  to  include 
taxes,  petitioners  assert  that  such  an 
adjustment  does  not  account  for  the 
unreported  import  duties  paid  on 
electrodes.  Therefore,  to  account  for 
these  unreported  duties,  petitioners  urge 
the  Department  to  add  22  percent  to  the 
per  metric  ton  cost  of  electrodes 
reported  by  Andina. 

Andina  disagrees  with  petitionera' 
contention  that  the  IDepartment  should 
make  a  minimum  adjustment  of  22 
percent  of  the  cost  of  electrodes 
reported  by  Andina  in  the  calculation  of 
the  COP  of  silicon  metal.  Andina  asserts 
that  it  included  all  of  the  import  duties 
paid  on  all  of  the  electrode  imports 
made  during  1991.  When  the 
Department  found  during  verification 
that  one  of  the  electrodes  was  imported 
under  Argentina's  Temporary 
Admission  Regime  and  was  exempt 
from  the  payment  of  import  duties,  the 
Department  recalculated  the  cost  of  that 
import  and  recalculated  the  average  cost 
for  1991  fOT  electrodes  as  if  all  of  the 
importations  were  made  with  the  goal  of 
producing  silicon  metal  for  sale  in  the 
local  market.  Although  Andina  objects 
to  the  Department's  adjustments,  it 
asserts  there  is  no  basis  for  the 
petitionera'  request  to  increase  all 
import  costs,  as  all  the  other  imported 
electrode  costs  during  1991  were 
inclusive  of  import  charges. 

Department's  Position:  We  disagree 
with  petitioners.  At  verification  we 
traced  the  taxes  paid  on  each  of  the 
electrodes  used  in  the  silicon  metal 
exports  to  the  Unites  States  during  the 
POR  and  found  th|tt  all  taxes,  with  the 
exception  of  the  one  entered  under  the 
Temporary  Admissions  Regime,  had 
been  included  in  the  cost  calculation  of 
electrodes.  To  derive  an  average  cost  of 


electrodes  entered  in  1991,  the  cost  of 
the  electrodes  should  be  tax  iiu:lusive. 
We  recalculated  \h«  cost  of  electrodes 
including  the  import  of  the  electrode 
entered  under  the  Temporary 
Admissions  Regime  and  have  used  the 
revised  data  in  our  COP  calculations. 
With  respect  to  Andina's  objections  to 
the  adjustment  it  has  provided  no  besis 
for  that  concern. 

Comment  12:  Petitionera  contend  that 
the  Department  should  make  no  upward 
adjustment  to  U.S.  price  (USP)  to 
account  for  taxes  that  Andina  reported 
to  be  subject  to  the  "reembolso"  rebate 
program  because  in  Amencxin  Alloys, 
Inc.,  V.  United  States.  810  F.  Supp.  1294 
(OT  1993),  the  OT  remanded  to  the 
Department  the  final  antidumping  duty 
determiziation  in  the  original 
investigation,  instructing  the 
Department  to  limit  the  adjustment  to 
USP  for  any  tax  rebate  to  the  amount  of 
the  tax  actually  passed  through  to  home 
market  puicbasere.  Petitioners  further 
argue  that  the  CIT  affirmed  the 
Department's  redetermination  on 
remand  that  "no  taxes  [were]  being 
passed  through." 

Petitionera  state  that  the  Department's 
failure  to  determine  whether  any 
Argentine  taxes  on  siUcon  metal  rebated 
on  exportation  were  taxes  directly 
imposed  on  silicon  metal  or  inputs 
physically  incorporated  into  silicon 
metal,  as  required  by  section 
772(d)(1)(C)  of  the  Tariff  Act 
contravenes  the  statutory  language  of 
this  section,  the  legislative  history  of 
this  provision,  and  the  Department's 
consistent  past  practice.  Petitioners 
maintain  that  the  Department  conducted 
"no  investigation  whatsoever"  into  the 
existence  of  the  thre^old  criteria  for  the 
taxes  to  be  used  as  the  basis  for 
adjustment  to  USP.  This  failure  to 
determine  whether  or  not  the  rebated 
taxes  actually  qualified  to  provide  the 
basis  for  an  increase  in  USP  was 
contrary  to  law.  Thus,  according  to 
petitionera,  the  Department  cannot 
make  any  adjustments  to  USP  to 
account  for  tax  rebates  under  the 
"reembolso"  program  in  its  final  results, 

Andina  countera  that  simple  logic 
compels  the  addition  of  the  rebated 
amounts  to  USP:  (1)  The  "reembolso" 
program  rebates  indirect  taxes 
accumulated  through  the  production 
stage;  (2)  the  taxes,  therefore,  are 
included  in  the  price  to  the  consumer 
v^rfaen  the  product  is  sold  in  Argentina; 
(3)  the  relevant  international  norms 
allow  a  country  to  avoid  "exporting 
taxes"  by  alkilWing  a  r^Mte  of  the  taxes; 
and  (4)  the  fact  that  the  exporter 
actually  receives  the  rebate  is  the  best 
argument  for  the  need  for  an  adjustment 
to  USP. 
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Relative  to  the  "pass-through"  issue, 
Andina  acknowledges  the  accuracy  of 
petitioners'  description  of  the  original 
investigation  and  the  subsequent  court 
pro^edings,  but  states  that  there  are 
other  cases  decided  by  the  same  court 
which  reached  the  opposite  conclusion: 
The  Department  need  not  consider  tax 
pass-through  before  making  an 
adjustment  to  USP  for  indirect  taxes. 
Andina  affirms  the  Department's 
position  to  maintain  its  traditional 
practice  of  not  being  required  to  perform 
a  pass-through  study. 

Department's  Position:  We  agree  with 
Andina.  Like  almost  every  free-market 
country.  Argentina  levies  indirect 
consumption  taxes  on  goods  sold  in  the 
home  market,  but.  consistent  with 
international  practice,  either  does  not 
collect  or  rebate  such  taxes  on  export 
sales.  At  verification  we  examined 
Decree  1555/86  which  estabhshed  the 
12.5  percent  tax  rebate  rate  for  silicon 
metal  and  Decree  1011/91  which 
changed  the  rate  to  8.30  percent, 
effective  June  1. 1991.  Decree  1011/91 
states  that  "the  achievement  of  a  more 
significant  integration  of  the  Argentine 
economy  in  international  trade  is  a  goal 
-pursued  by  the  Argentine  industrial  and 
commercial  policy.  Therefore,  taxes 
paid  during  the  manufacturing  process 
of  a  product  to  be  exported  must  not 
adversely  affect  its  competitiveness 
•  •  •"  (see  Exhibit  8  of  Andina's 
January  6, 1993  response). 

At  verification  Andina  explained  that 
the  "reembolos"  tax  is  called  indirect 
because  it  is  levied  on  the  purchases  of 
raw  materials,  is  included  in  the  home 
market  unit  price,  and  is  booked  as  a 
cost.  Under  the  "reembolso"  program 
Andina  is  eligible  to  receive  a  tax  rebate 
of  a  statutorily  established  percentage  of 
the  net  value  of  the  exported  silicon, 
i.e.,  the  export  price  of  the  silicon  metal 
minus  the  cost  of  any  imported  raw 
materials  entering  duty  free  under  the 
Temporary  Admission  Program.  To 
confirm  the  validity  of  this  tax  rebate  on 
exports,  we  traced  the  taxes  rebated  to 
Andina  on  a  specific  import  from  the 
Customs*  Certificate  to  the  bank 
statement  reflecting  the  12.5  percent  tax 
rebate  (see  Verification  Report,  p.  9). 
We  impose  no  limitation  on  taxes 
added  to  USP  based  upon  the 
measurement  of  the  incidence  of  such 
taxes  in  the  home  market,  because  the 
statute  requires  no  such  measurement. 
We  are  not  following  Zenith  v.  United 
States,  633  F.  Supp.  1382  (CIT  1986). 
appeal  dismissed,  875  F.2d  291  (Fed. 
Cir.  1989),  and  its  progeny  with  respect 
to  this  issue,  because  we  do  not  agree 
with  that  decision.  Moreover,  the  CAFC 
recently  affirmed  our  position  that  the 
statute  does  not  require  a  measurement 


of  "tax  pass-through"  (see  Daewoo 
Electronics  Co..  Ltd.,  et  al.  v.  United 
States,  Q.  Nos.  92-1558,  et  seq. 
(September  30, 1993)). 

In  addition,  we  disagree  with 
petitioners'  argument  that  the 
adjustment  to  USP  for  the  rebate  of 
indirect  taxes  must  be  limited  to  the 
rebate  of  taxes  paid  on  inputs  that  are 
physically  incorporated  into  the  subject 
merchandise.  In  section  321(b)  of  the 
Trade  Act  of  1974,  Congress  Hmited  the 
adjustments  to  USP  for  the  rebate  of 
taxes  to  those  instances  in  which  "the 
direct  relationship  of  the  tax  to  the 
product  being  exported,  or  components 
thereof,  could  be  demonstrated"  (H.R. 
No.  93-571.  at  69). 

It  might  be  argued  that  by  including 
the  "directly  related"  standard. 
Congress  intended  that  a  separate 
subsidy  investigation  be  imdertaken 
whenever  an  adjustment  involving  the 
rebate  of  indirect  taxes  is  to  be  made 
pursuant  to  section  772(d)(1)(C)  of  the 
Tariff  Act.  However,  other  than 
indicating  that  the  adjustment  should  be 
limited  where  the  existence  of  an 
excessive  rebate  is  established,  neither 
the  statutory  language  nor  the  legislative 
history  of  this  provision  contains  any 
express  indication  that  Congress 
intended  that  the  administering 
authority  conduct  a  separate 
countervailing  duty  (CVD)  investigation 
within  an  antidumping  investigation  in 
order  to  limit  USP  adjustments. 
Moreover,  there  is  no  indication  that  the 
Treasury  Department,  which  was 
involved  in  the  drafting  of  the  1974 
Trade  Act  and  which  was  responsible 
for  administering  the  antidumping  (AD) 
law  until  1980,  ever  interpreted  the 
amended  USP  section  to  require  that  a 
subsidy  inquiry  for  information  on 
physical  incorporation  be  conducted  in 
the  context  of  a  stand-alone  AD 
investigation  (for  further  discussion  of 
the  Department's  position,  see  Final 
Determination  of  Silicon  Metal  from 
Argentina,  56  FR  37891.  August  9. 1991 
(Comment  2)). 

Indeed,  in  American  Alloys,  Inc.  v. 
U.S..  Slip  Op.  93-4  (CIT  January "11, 
1993,  p.  12),  the  CIT  held  that 
"Commerce  properly  determined  that  it 
need  not  conduct  a  'physical 
incorporation'  subsidy  inquiry  before 
making  an  upward  adjustment  to  USP 
for  indirect  taxes  rebated  pursuant  to 
Argentina's  reembolso  program." 
Commerce  argued,  and  the  CIT  agreed, 
that  if  petitioners  believed  that 
respondent  was  benefiting  from  the 
overremission  of  such  taxes,  then 
petitioners'  remedy  was  to  seek  relief 
under  the  CVD  statute. 

Therefore,  even  without  taking  into 
account  the  turnover  tax  and  the  lote 


hogar  tax  (which  we  have  determined 
are  not  indirect  taxes  (see  our  response 
to  Comment  16)),  or  the  import  duties. 
the  statistics  tax,  and  the  merchant 
marine  tax  (which  we  have  already 
adjlrsted  for  through  duty  drawback),  we 
are  satisfied  that  the  "reembolso" 
program  qualifies  as  a  rebate  of  indirect 
taxes  within  the  meaning  of  section 
772(d)(1)(C)  of  the  Tariff  Act,  and  that 
an  adjustment  for  the  amount  of  the 
reembolso  rebate  is  proper.  We  verified 
that  Andina  receives  a  rebate  under  the 
reembolso  program  for  taxes  imposed 
directly  upon  the  product  or  its 
components.  Accordingly,  for  these 
final  results,  we  have  continued  to  make 
an  upward  adjustment  to  USP  for  the 
amount  of  this  rebate. 

Comment  13:  Petitioners  assert  that 
the  Department's  proposed  methodology 
to  add  to  the  USP  the  absolute  amount 
of  tax  on  the  comparison  merchandise 
sold  in  the  country  of  exportation 
contradicts  both  the  Federal  Circuit's 
decision  in  Zenith  Electronics  Corp.  v. 
United  States.  92-1043,  -1044,  -1045, 
-1046  (Fed.  Cir.  March  19, 1993) 
(Zenith  //)),  and  the  statutory  language 
in  section  772(d)(1)(C)  of  the  Tariff  Act. 

Petitioners  argue  that  the  thrust  of  the 
court's  decision  in  Zenith  II  is  the 
Department's  obligation  to  adjust  USP 
for  rebated  or  noncoUected  taxes,  in  a 
manner  that  does  not  skew  the  analysis 
by  artificially  inflating  or  deflating  the 
antidumping  margin.  It  is  petitioner's 
contention  diat  the.  methodology  used 
by  the  Department  incorporates  a 
multiplier  effect  and  deflates  the 
dumping  margin.  Petitioners  contend 
that  the  flaw  in  the  Department's 
method  Ues  in  its  application  of  the  tax 
rate  to  "the  comparison  merchandise 
sold  in  the  country  of  exportation," 
rather  than  to  the  price  of  the  exported 
goods.  Assuming  a  lawful  adjust.Tient  to 
USP  can  be  made,  petitioners  conclude 
that  the  relevant  tax  rate  should  be 
applied  to  the  price  of  silicon  metal 
when  exported  to  the  United  States,  not 
to  the  price  when  sold  in  the  home 
market,  which  further  artificially  and 
unlawfully  reduces  the  dumping 
margin.  Petitioners  also  note  that  in  this 
instance  the  statutory  prerequisites  to 
such  an  adjustment  were  not  met  and  no 
adjustment  should  have  been  made. 

Department's  Position:  On  March  19, 
1993,  the  CAFC,  in  affirming  the 
decision  of  Zenith  II.  ruled  that  section   . 
772(d)(1)(C)  of  the  Tariff  Act  provides 
for  an  addition  to  USP  to  account  for 
taxes  which  the  exporting  country 
would  have  assessed  on  the 
merchandise  had  it  been  sold  m  the 
home  market,  and  that  section 
•773(a)(4)(B)  of  the  Tariff  Act  does  not 
allow  circumstance-of-sale  adjustments 


Federal  Register  /  Vol.  58,  No.  238  /  Tuesday,  December  14,  1993  /  Notices 


65343 


to  FMV  for  differences  in  taxes. 
Accordingly,  we  have  changed  our 
practice,  and  will  no  longer  calculate  a 
hypothetical  tax  on  the  USP,  but  vrill, 
for  the  time  being,  in  conformance  with 
Zenith  H.  add  to  the  USP  the  absolute 
amount  of  tax  on  the  comparison 
merchandise  sold  in  the  country  of 
exportation.  By  adding  the  amount  of 
home  market  tax  to  USP,  absolute 
dumping  margins  are  not  inflated  or 
deflated  by  differences  in  taxes  included 
in  FMV  and  those  included  in  U.S. 
prica. 

In  addition,  we  will  propose  a  change 
in  19  CFR  353.2(f)(2)  to  provide  for  the 
calculation  of  weighted-average 
dumping  margins  by  dividing  the 
aggregated  dumping  margins,  calculated 
as  described  above,  by  the  aggregated 
U.S.  prices  net  of  taxes.  This  change 
would  result  in  weighted-average 
dumping  margin  rates  that  are  neither 
inflated  nor  deflated  as  a  result  of  our 
methodology  to  account  for  taxes  paid 
in  the  home  market  but  rebated  or  not 
collected  by  reeson  of  exportation.  We 
are  in  the  process  of  drafting  this 
proposed  change,  and  we  will  begin  the 
rule-making  process  as  soon  as  possible. 

Comment  14:  Petitioners  assert  that 
Andina  has  attempted  to  double  coimt 
the  adjustment  that  it  claimed  for 
statistics  and  marine  taxes  by  including 
them  in  its  calculation  of  duty  drawback 
and  then  listing  them  separately  in  its 
U.S.  sales  Usting.  To  the  extent  that  the 
Department  allows  an  adjustment  for 
duty  drawback,  petitioners  state  that  the 
Department  should  not  include  either  of 
these  taxes  in  (ts  duty  drawback 
calcuiaticm  and  then  count  them  again 
as  separate  adjustments  to  USP. 

Andina  states  that  it  never  intended  to 
daphcate  the  calculation  of  these  taxes. 
The  double  counting  resulted  from  the 
Department's  misinterpretation  of  the 
information  presented  in  Andina's  U.S. 
sales  listing.  /Vndina  states  that  the 
amounts  for  the  marine  and  statistics  tax 
should  be  deducted  from  the  USP  as 
they  ai*i  paid  upon  exportation,  not 
importation. 

Department's  Position:  We  agree  with 
petitioners  and  Andina  that  the 
statistics  and  marine  taxes  should  not  be 
double  counted.  We  have  continued  to 
include  these  taxes  in  duty  drawback 
when  they  are  imposed  on  imported 
products.  We  have  subtracted  the 
statistics  and  marine  taxes,  however, 
from  the  USP  when  they  ar»  levied  on 
the  completed  exported  product  (see 
Verification  Report,  pp  8-9). 

Comment  T5:  Petitioners  maintain 
that  the  Department  should  make  no 
upward  adjustment  to  USP  for  duty 
drawback  because  Andina  failed  to 
substantiate  the  various  amounts  of  duty 


drawback  that  it  has  claimed. 
Petitioners  state  that  Andina  initially 
provided  illegible,  incomprehensible 
worksheets.  Subsequent  responses 
failed  to  clarify  the  duty  drawback 
calculations.  Petitioners  further  claim 
that  the  Department's  verification  of  a 
single  example  of  the  duty  drawback 
procedure  does  not  correct  or  justify 
Andina's  previous  mistakes  so  as  to 
warrant  any  adjustment  to  USP. 

Andina  disagrees  with  petitioners' 
contention  that  it  has  not  substantiated 
its  calculation  of  duty  drawbacL 
Andina  recognizes  that  the  procedure 
for  determining  duty  drawback  is 
compUcated  and  the  personnel 
preparing  the  first  submissions  were  not 
familiar  with  the  program.  To  determine 
duty  drawback  Argentine  Customs 
issues  the  shipping  documentation  and 
the  temporary  import  declaration 
affected  by  a  particular  export 
operation,  as  well  as  the  quantities  and 
OF  values  of  duty  drawback  that 
correspond  to  the  operation.  Andina 
asserts  that  this  process  was  checked 
extensively  at  verification  and  Andina 
was  able  to  show  that  its  revised 
information  was  absolutely  correct. 
Therefore,  Andina  maintains  there  is  no 
basis  for  the  Department  to  change  the 
adjustment  used  in  the  preliminary 
results. 

Department's  Position:  Although  we 
acknowledge  petitioners'  assertion  that 
Andina's  numerous  submissions 
resulted  in  confused  treatment  of  the 
subject,  we  were  able  to  establish  the 
vahdity  of  Andina's  revised  data  at 
verification.  Contrary  to  petitioners' 
contention  that  we  only  verified  a  single 
example  of  the  drawback  procedure,  we 
actually  examined  this  procedure  and 
the  appropriate  documentation  in  the 
course  of  our  U.S.  sales  traces  and 
determined  the  accuracy  of  the 
drawback  claim  associated  with  each 
U.S.  sale  (see  Verification  Report,  p.  4). 

Comment  16:  Andina  believes  the 
Department  should  add  the  amount  for 
the  t\imover  tax  and  the  lote  bogar  tax 
to  the  USP  as  it  represents  "indirect 
taxes"  imposed  on  sales  and  tracsfarred 
to  purchasers  during  the  sele  period.  If 
these  taxes  are  paid  on  home  market 
sales,  but  not  on  exports,  Andina 
contends  that  the  amount  of  the  tax 
must  be  added  to  the  USP,  and  whether 
or  not  it  can  or  cannot  be  tied  to 
individual  sales  of  silicon  metal  is 
irrelevant.  Moreover,  the  indirect  nature 
of  this  tax  is  not  affected  by  whether  the 
tax  is  imposed  on  each  home  market 
sale  or  on  the  sum  of  home  market  sales, 
nor  is  it  affected  by  whether  it  is  paid 
upon  the  collection  of  each  invoice  or 
monthly.  Since  it  is  an  indirect  tax. 


Andina  concludes  that  the  addition  of 
this  tax  to  the  U3P  is  appropriate. 

Petitioner  counters  that  in  its  Final 
Determination  (56  FR  37893,  August  9, 
1991)  the  Department  correctly 
disallowed  any  adjustment  for  the 
turnover  tax  and  the  lote  hogar  tax. 
Nothing  in  Andina's  argument  or  in  the 
verification  report  supports  Andina's 
claim  that  there  are  "indirect  taxes" 
which  should  serve  as  a  basis  for  any 
adjustment  to  USP;  nor  does  Andina 
assert  that  the  nature  of  these  taxes  has 
changed  since  the  Fmal  Extermination. 
Accordingly,  petitioners  state  that  the 
Department  should  continue  to  disallow 
any  adjustment  to  the  USP  for  the 
turnover  or  lote  hogar  taxes. 

Department's  Position:  We  disagree 
with  Andina.  Section  771(d)(1)(C)  of  the 
Tariff  Act  orovides  that  the  Department 
make  an  adjustment  for  any  indirect 
taxes  imposed  directly  upon  the 
"merchandise  or  components  thereof 
that  have  not  been  collected  by  reason 
of  exportation  of  the  merchandise  to  the 
United  States,  but  only  to  the  extent  that 
such  taxes  are  added  to  or  included  in 
the  price  of  the  merchandise  when  sold 
in  the  home  market.  See,  e.g..  Frozen 
Concentrated  Orange  Juice  From  Brazil; 
Final  Results  and  Termination  in  Part  of 
Antidumping  Duty  Administrative 
Review  (55  FR  47502  November  14, 
1990).  In  the  less-than-fair-value 
investigation,  we  determined  that  the 
taxes  in  question  should  be  viewed  as 
taxes  on  gross  revenue,  not  taxes 
imposed  directly  upon  the  merchandise 
or  components  diereof.  Since  Andina 
did  not  provide  any  new  information 
which  would  give  us  reason  to  alter  our 
previous  determination  of  the  nature  of 
these  taxes,  we  have  not  made  any 
adjustment  for  the  timiover  or  lote  hogar 
taxes  in  these  final  results  of  review. 

Conunent  1 7:  Andina  asserts  that  the 
Department's  verification  report 
misinterpreted  Andina's  sales 
procedures  which  resulted  in  some 
confusion  about  the  date  of  sale.  Andina 
explains  that  when  it  desires  to  export 
merchandise  to  the  United  States,  it 
offers  the  product  to  international 
traders  via  a  "sales  offer."  The  quantity 
and  price  of  the  product  that  the  cHent 
agrees  to  purchase  are  estabhshed  in  the 
trader's  response  (i.e.,  the  purdiase 
order)  to  Andina's  "sales  offer."  Andina 
states  that  the  date  of  this  response 
constitutes  the  date  of  sale.  Andina  also 
questions  the  Department's  statement 
that  Andina  adjusts  the  quantity  of 
product  stipylated  in  the  "trader's 
response."  Andina  explains  that  the 
small  differences  between  the  quantity 
of  product  stipulated  In  the  trader's 
response  and  the  quantity  actually 
shipped  are  attributable  to  differences  in 
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measurement  by  tbe  scales  used  to 
weigh  the  product.  Thus,  because  the 
"trader's  response"  establishes  the 
quantity  and  value  of  the  sale,  Andina 
maintains  that  the  date  of  this  docun^ent 
constitutes  the  date  of  sale. 

Given  these  facts.  Andina  contends 
that  the  three  U.S.  sales  reported  in 
March  should  be  excluded  from  this 
administrative  review  because  tliey 
occurred  prior  to  the  POR.  Andina  states 
that  the  exclusion  of  these  sales  would 
be  consistent  with  the  Department's 
questionnaire  which  requested 
information  on  sales  during  the  POR 
and  corresponds  to  the  Department's 
discussion  of  the  date  of  sale  in  its 
preliminary  results  of  review  (58  FR 
44499.  August  23. 1993). 

Petitioners  assert  that  the  Department 
correctly  followed  section  751(a)(2)  of 
the  Tariff  Act,  which  states  that  the 
Department  must  calculate  margins  for 
all  entries  of  subject  merchandise  that 
occurred  during  the  POR.  even  if  the 
alleged  date  of  sale  is  outside  the  POR. 
According  to  petitioners,  the 
Department's  express  focus  on  "entries" 
of  subject  merchandise  renders 
irrelevant  Andina's  claim  that  sales  of 
simoon  metal  that  entered  the  United 
States  during  the  POR  were  made  prior 
to  the  POR  and  should,  therefore,  be 
disregarded  by  the  Department  in  its 
calculation  of  the  proper  margin  for 
Andina. 

Petitioners  also  believe  that  even  if 
the  Department  were  to  consider  sales 
rather  than  entries  during  the  POR.  it 
should  still  reject  Andina's  claim  that 
certain  sales  should  be  excluded  from 
this  review  because  they  were  allegedly 
sold  before  the  POR.  Petitioners  state 
that  under  estabUshed  Departmental 
precedent,  the  appropriate  date  of  sale 
is  the  date  upon  which  the  price  and 

auantity  are  firmly  set,  which  is  often 
le  date  of  shipment.  In  this  case, 
however,  petitioners  claim  that  Andina 
suddenly  reversed  itself  and  maintained 
that  the  date  of  sale  was  the  date  of  the 
"trader's  response"  because  this 
document  is  considered  a  purchase 
order.  Petitioners  contend  that  the 
purchase  order  date  cannot  be 
considered  the  date  of  sale  because  the 
order  is  subject  to  change  and,  even  if 
the  Department  were  to  consider  the 
appropriate  date  of  sale  to  be  the 
"trader's  response"  date,  this  new 
factual  information  was  not  submitted 
in  a  timely  manner  and  should  be 
rejected.  "Thus,  pursuant  to  19  CFR 
353.31(a)(l)(ii).  petitioners  conclude 
that  the  Department  should  disregard 
Andina's  untimely,  unsolicited  new 
factual  information. 

Department's  Position:  Andina's 
attempt  to  clarify  the  Department's 


interpretation  of  the  correct  "date  of 
sale"  is  based  solely  on  a 
misimderstanding  of  the  terms  used  in 
the  verification  report.  As  we  stated  in 
our  prehminary  results,  at  verification 
we  established  that  the  terms  of  sale  for 
the  U.S.  merchandise  were  set  when  the 
customer  responded  to  Andina's  offer  of 
sale,  stating  the  quantity  and  the  per- 
unit  cost  the  customer  would  agree  to 
accept.  Since  the  customer's  stated  price 
and  quantity  did  not  change  between 
the  initial  acceptance  of  the  offer  and 
the  date  of  shipment,  we  agree  with 
Andina  that  the  date  of  the  "trader's 
response"  is  the  date  of  sale. 

'This  consensus  on  the  date  of  sale 
does  not.  however,  extend  to  our 
exclusion  of  the  three  sales  made  prior 
to  the  POR.  It  has  been  our  long- 
standing practice  in  purchase  price  (PP) 
situations  to  request  in  our 
questionnaire  that  the  respondent  report 
all  sales  which  entered  the  commerce  of 
the  United  States  during  the  POR. 
Otherwise,  we  would  never  analyze 
these  sales  for  assessment  purposes. 
Section  751  of  the  Tariff  Act  requires 
the  Department  to  determine  FMV  and 
USP  for  each  entry  of  merchandise 
subject  to  the  antidumping  duty  order, 
and  to  determine  the  amount  by  which 
FMV  exceeds  USP.  Therefore,  whenever 
the  data  permit,  we  conduct  a  review 
based  on  entries  of  the  subject 
merchandise  (see  Television  Receivers, 
Monochrome  and  Color.  From  Japan: 
Final  Results  of  Antidumping  Duty 
Administrative  Review  (58  FR  11214. 
February  24,  1993)).  In  addition,  the 
Department's  decision  to  review  entries 
is  also  supported  by  the  Department's 
regulations  which  give  us  discretion  to 
base  the  review  on  "entries,  exports  or 
sales"  (see  19  CFR  353.22(b)).  For  these 
final  results  we  have  continued  to  use 
those  sales  which  occurred  prior  to  the 
POR,  but  entered  the  United  States 
during  the  POR. 

Comment  18:  Andina  contends  that 
the  one  sale  of  scrap  silicon  metal 
should  be  excluded  from  this  review 
because  the  date  of  sale.  March  22. 
1991.  is  outside  the  POR  (see  Contifient 
17  above).  Secondly,  this  sale  was  of  a 
product  not  within  the  scope  of  the 
antidumping  duty  order,  which  is 
described  as  "merchandise  containing  at 
least  98-99%  silicon  metal."  This  sale 
was  of  a  product  containing  only  97.5% 
silicon,  with  a  granulometry  of  only  3  to 
6  mm.  Andina.  therefore,  concludes  that 
this  sale  should  be  excluded  from  the 
review.  If  included,  however,  it  should 
not  be  compared  to  a  product  with  98- 
99%  silicon  content  with  a 
granulometry  of  10/150  mm.  Andina 
suggests  that  if  the  Department  insists 
on  including  this  sale,  it  should  be 


compared  to  its  sale  of  an  identical 
product  exported  to  the  Netherlands 
during  the  POR. 

Petitioners  state  that,  contrary  to 
Andina's  contention,  in  the  preliminary 
detennination  in  the  original 
investigation  the  scope  of  the 
investigation  specifically  covered 
"silicon  metal  containing  at  least  96.00 
•  •  *  percent  silicon  by  weight."  This 
scope  finding  was  sustained  in  the  final 
determination  and  thereafter  revised  to 
cover  silicon  metal  containing  at  least 
89  percent  silicon  by  weight.  Petitioners 
further  assert  that  there  is  no  size 
limitation  on  the  merchandise  within 
the  scope  of  this  review.  Therefore, 
petitioners  conclude  that  Andina's 
contention  the  sale  of  "scrap"  is  outside 
the  scope  of  this  review  must  be  rejected 
as  inconsistent  with  the  express  terms  of 
the  controlling  order  in  this 
administrative  review. 

Department's  Position:  We  agree  with 
petitioners  that  this  sale  of  "scrap" 
containing  97.5%  silicon  by  weight  is 
clearly  within  the  scope  of  this  review, 
which  defines  silicon  metal  as 
containing  at  least  89  percent,  with  a 
higher  aluminum  content,  but  less  than 
99.99  percent  silicon  by  weight.  We 
requested  information  on  this  product 
in  our  supplementary  questionnaire, 
asking  Andina  to  provide  CV 
information  or  a  such  or  similar  product 
sold  to  a  third  country  for  comparison 
purposes  if  the  product  could  not  be 
compared  to  commercial  grade  silicon 
metal  sold  in  the  home  market.  Andina, 
however,  did  not  provide  different  grade 
information  or  difrerence  in 
merchandise  data  which  would  have 
allowed  us  to  make  a  more  accurate 
comparison.  Therefore,  we  have 
continued  to  use  the  CV  of  commercial 
grade  silicon  metal  to  calculate  an  FMV 
to  compare  with  the  U.S.  sale  of  scrap. 
Comment  19:  Andina  contends  that 
the  Department's  calculation  of  the  COP 
and  CV  is  incorrect  because  Andina's 
calculation  of  its  COP  presented  in  the 
June  17. 1993  supplementary  response 
is  for  the  production  of  commercial 
grade  silicon  metal  for  metallurgical  and 
chemical  use.  It  does  not  include  the 
metric  tons  of  production  of  "rezago" 
(outside  chemical  grade)  or  "polvo"  (out 
of  granulometry).  To  derive  the  correct 
COP  of  silicon  metal  on  a  per-unit  basis, 
Andina  maintains  that  the  total  cost 
must  be  divided  by  total  production 
including  "rezago"  and  "polvo."  not 
just  the  quantity  of  commercial  grade 
silicon  metal. 

Department's  Position:  We  disagree 
with  Andina.  In  its  submissions  and  at 
verification  Andina  maintained  that  all 
of.the  costs  and  expenses  necessary  to 
produce  silicon  metal  are  attributable 
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completely  to  the  production  of 
commercial  silicon  metal,  exclusive  of 
"rezago"  and  "polvo."  If  the  COP  does 
not  include  the  production  of  "rezago" 
and  "polvo,"  the  per-imit  cost  should 
not  be  derived  by  dividing  the  total  cost 
by  the  total  metric  tons  produced, 
including  the  quantity  of  "rezago"  and 
"polvo."  We  have  continued  to  use  the 
verified  per-imit  costs  of  commercial 
grade  silicon  metal  obtained  by  dividing 
the  total  cost  of  commercial  grade 
silicon  metal  by  the  total  metric  tons  of 
commercial  grade  produced. 

Final  Results  of  Review 

As  a  result  of  our  review,  we 
determine  the  weighted-average 
dumping  margins  for  the  period  March 
29. 1991  through  July  31. 1992,  to  be: 


Company 

Margin  per- 
centage 

Andina,  SAI.C 

Silarsa,  SA.I.C 

2.06 
54.67 

The  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 
duties  on  all  appropriate  entries. 
Individual  differences  between  U.S. 
price  and  foreign  market  value  may  vary 
from  the  percentages  stated  above.  The 
Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  fixjm  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  these  final  results  of 
review,  as  provided  by  section  751(a)(1) 
of  the  Tariff  Act:  (1)  The  cash  deposit 
rate  for  the  reviewed  companies  will  be 
the  rates  Usted  above;  (2)  for  previously 
reviewed  or  investigated  companies  not 
listed  above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
pubhshed  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  a  prior  review,  or  the 
original  LTFV  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  estabhshed  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  (4)  the  cash  deposit 
rate  for  all  other  manufacturers  or 
exporters  will  be  8.65  percent.  On  May 
25, 1993,  the  OT  in  Floral  Trade 
Council  v.  United  States,  Slip  Op.  93- 
79,  and  Federal-Mogul  Corporation  end 
the  Torrington  Company  v.  United 
States.  Slip  Op.  93-83,  determined  that 
once  an  "all  others"  rate  is  established 
for  a  company,  it  can  only  be  changed 
through  an  administrative  review.  The 
Department  has  determined  that  in 
Older  to  implement  these  decisions,  it  is 


appropriate  to  maintain  the  original  "all 
others"  rate  from  the  LTFV  investigation 
(or  that  rate  as  amended  for  correction 
of  clerical  errors  or  as  a  result  of 
htigation)  in  proceedings  governed  by 
antidumping  duty  orders  for  the 
purposes  of  establishing  cash  deposits 
in  all  ctirrent  and  future  administrative 
reviews. 

Because  this  proceeding  is  governed 
by  an  antidumping  duty  order,  the  "all 
others"  rate  for  the  purposes  of  this 
review  will  be  8.65,  the  "all  others"  rate 
established  in  the  final  notice  of  the 
LTFV  investigation  (56  FR  37891, 
Aiwist  9. 1991). 

'Tnese  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  imder  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presimiption  that  reimbursement  of 
antidimiping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protection  order  (APO)  of 
their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  tmder  APO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  the  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751  of 
the  Tariff  Act  (19  U.S.C.  1675(a)(1))  and 
19  CFR  353.22. 

Dated:  December  3, 1993.    - 
Barbara  K.  Sta£Ford, 
Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc  93-30405  Filed  12-13-93;  8:45  am) 
BIUINQ  CODE  3S1»-OS-M 


United  States-Canada  Free-Trade 
Agreement,  Article  1904  Blnational 
Panel  Reviews:  Decision  of  Panel 

AGENCY:  United  States-Canada  Free- 
Trade  Agreement,  Binational 
Secretariat,  United  States  Section. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  decision  of  the  panel. 


SUMMARY:  On  November  17, 1993.  the 
Binational  Panel  reviewing  the  final 
determination  o^  dumping  made  by  the 
Deputy  Minister  of  National  Revenue  for 
Customs,  Excise  and  Taxation, 
respecting  Gypsum  Board  Originating  in 
or  Exported  from  the  United  States  of 
America  (Secretariat  File  No.  CDA-93- 
1904-01)  issued  its  decision.  The  Panel 
remanded  both  the  Period  of 
Investigation  (POI)  issue  and  interest 
expenses  issues  to  Revenue  Canada  for 
further  consideration  and  action  not 
inconsistent  with  the  decision.  The 
panel  further  directed  Revenue  Canada 
to  complete  its  work  within  ninety  (90) 
days  of  the  date  of  the  decision,  by 
February  16. 1994.  A  copy  of  the 
complete  panel  decision  is  available 
from  the  FTA  Binational  Secretariat. 
SUPPLEMENTARY  INFORMATION:  Chapter 
19  of  the  United  States-Canada  Free- 
Trade  Agreement  ("Agreement") 
establishes  a  mechanism  to  replace 
domestic  judicial  review  of  final 
determinations  in  antidumping  and 
countervailing  duty  cases  involving 
imports  from  the  other  country  with 
review  by  independent  binational 
panels.  When  a  Request  for  Panel 
Review  is  filed,  a  panel  is  established  to 
act  in  place  of  national  courts  to  review 
expeditiously  the  final  determination  to 
determine  whether  it  conforms  with  the 
antidumping  or  countervailing  duty  law 
of  the  coimtry  that  made  the 
determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1, 
1989.  the  Government  of  the  United 
States  and  the  Government  of  Canada 
established  Rules  of  Procedure  for 
Article  1904  Binational  Panel  Reviews 
("Rules").  These  Rules  were  published 
in  the  Federal  Register  on  December  30. 
1988  (53  FR  53212).  The  Rules  were 
amended  by  Amendments  to  the  Rules 
of  Procedure  for  Article  1904  Binational 
Panel  Reviews,  published  in  the  Federal 
Register  on  December  27. 1989  (54  FR 
53165).  The  Rules  were  further 
amended  and  a  consolidated  version  of 
the  amended  Rules  was  published  in  the 
Federal  Register  on  Jime  15. 1992  (57 
FR  26698).  The  panel  review  in  this 
matter  was  conducted  in  accordance 
vfith  these  Rules,  as  amended. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Holbein.  United  States 
Secretary,  Binational  Secretariat.  Suite 
2061. 14th  and  Constitution  Avenue. 
Washington.  DC  20230,  (202)  482-5438. 

Dated:  December  8, 1993. 
Jamea  R.  Holliein, 

United  States  Secretary.  FTA  Binational 

Secretariat. 

[FR  Doc.  93-30406  Filed  12-13-93;  8:45  am] 
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Nationai  Inatttuta  of  StaiMtarda  md 
Technology 

Proapactfva  Qrant  of  Exciuafva  Patent 
Ucanaa 

AQBtCY:  National  Institute  of  Standards 
and  Technology,  Commerce. 

ACTION:  Notic«  of  prospective  g^ant  of 
exclusive  patent  license. 


Datw):  DscamtMT  7. 1903. 


(FR  Doc.  93-30436  Piled  12-13-93;  8:45  ami 
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SUMMARY:  This  notice  is  in  accordance 
with  35  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(l)(i)  that  the  National  Institute 
of  Standards  and  Technology  ("NIST"). 
U.S.  Department  of  Commerce,  is 
contemplating  the  grant  of  an  exclusive 
license  in  the  United  States  to  practice 
the  invention  embodied  In  U.S.  Patent 
Application  Serial  No.  08/062,534. 
titled.  "Method  of  Fabricating  Articles" 
to  The  University  of  Maryland  at 
College  Park,  having  a  place  of  business 
in  College  Park,  Maryland.  This 
invention  was  co-developed  by 
employees  of  The  University  of 
Maryland  at  College  Park  and  NIST.  The 
inventors'  respective  patent  rights  in 
this  invention  have  been  assigned  to 
The  University  of  Maryland  and  the 
United  States  of  America. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bruce  E.  Mattson.  National  Institute  of 
Standards  and  Technology,  Technology 
Development  and  Small  Business 
Program,  Building  221.  room  B-256, 
Caithersburg.  MD  20899. 

SUPPLEMENTARY  INFORMATION:  The 
prospective  exclusive  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  Ucense  may  be  granted  unless, 
within  sixty  days  from  the  date  of  this 
published  notice.  NIST  receives  written 
evidence  and  argument  which  establish 
that  the  grant  of  the  Ucense  would  not 
be  consistent  with  the  requirements  of 
35  U.S.C.  209  and  37  CFR  404.7.  The 
University  of  Maryland  will  have  the 
right  to,  and  intends  to,  grant 
sublicenses  to  commercial  entities 
desiring  to  use  the  method. 

U.S.  Patent  Application  Serial  No.  08/ 
062,534  relates  to  a  method  of  cutting 
oxide  ceramic  workpieces.  or  cutting 
workpieces  with  an  oxide  ceramic 
cutting  point,  using  a  cutting  fluid  that 
includes  a  boron  compound. 

The  availability  of  the  invention  for 
licensing  was  pubUshed  in  the  Federal 
Register,  Vol.  58,  No.  141  Quly  28. 
1993).  A  copy  of  the  patent  application 
may  be  obtained  from  NIST  at  the 
foiegoing  address. 


Natkmal  Oceanic  and  Atmoapherte 
Adinlnlatratlon 

Endangarad  Spadaa;  Permfta 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
ACTION:  Issuance  of  an  amendment  to 
and  receipt  of  a  modification  request  for 
scientific  research  permit  802  (P512). 

Od  June  12. 1992,  notice  was 
published  (57  FR  25009)  that  an 
application  had  been  filed  by  Dr.  Andre 
Landry  to  take  sea  turtles  for  scientific 
research  activities.  On  November  23, 
1992  (57  FR  56903).  Dr.  Landry  was 
issued  Permit  802  for  the  above  taking 
subject  to  certain  conditions  set  forth 
therein,  as  autliorized  under  the 
Endangered  Species  Act  of  1973  (ESA) 
(16  U.S.C  1531-1543)  and  the  NMFS 
regulations  governing  listed  fish  and 
wildUfe  permits  (50  CFR  parts  217-227). 

Notice  is  hereby  given  that  on 
December  6. 1993,  as  authorized  by  the 
ESA,  NMFS  issued  Amendment  1  to 
Permit  802.  This  amendment  is  in 
response  to  the  recent  mortality  of  a 
Kemp's  ridley  turtle  and  two  bottlenose 
dolphins  during  sea  turtle  research 
activities  conducted  under  the  authority 
of  Dr.  Landry's  ESA  Permit  802. 
The  take  of  marine  mammals  is  not 
"  authorized  by  the  permit  Further,  the 
mortality  of  a  sea  turtle  requires  that  the 
research  techniques  be  reevaluated  and 
revised  if  necessary.  In  accordance  with 
50  CFR  222.26.  NMFS  amended  the 
permit  to  include  provisions  to  prevent 
the  future  take  of  marine  mammals  and 
mortaUty  to  sea  turtles. 

Issuance  of  this  amendment,  as 
required  by  the  ESA.  was  based  on  a 
finding  that  the  permit:  (1)  Was  applied 
for  in  good  faith;  (2)  will  not  operate  to 
the  disadvantage  of  the  Usted  speqies 
which  are  the  subject  of  the  permit;  (3) 
is  consistent  with  the  purposes  and 
policies  set  forth  in  Section  2  of  the 
ESA.  The  permit  was  also  issued  in 
accordance  with  and  is  subject  to  Parts 
217-227  of  Title  50  CFR.  the  NMFS 
regulations  governing  listed  species 
permits. 

Also,  notice  is  hereby  given  that  Dr. 
Landry  has  appUed  in  due  form  for  a 
modification  to  Permit  802.  Dr.  Landry 
requests  authorization  to  capture  an 
additional  100  Kemp's  ridley 
[Lepidochelys  kempii)  sea  turtles.  These 
turtles  would  be  flipper  tagged, 
weighed,  and  measured.  Blood  and  fecal 


samples  would  be  collected,  and  the 
turtles  would  also  be  equipped  with 
radio,  sonic,  and/or  satelhte  tags.  In 
addition,  by  NMFS'  request,  double 
flipgpr  tags,  jmssive  integrated 
transponder  (PIT)  tags  and  magnetic  tags 
would  be  attadied  to  or  inserted  in  all 
Kemp's  ridley  turtles  taken.  Dr.  Landry 
requests  the  increased  take  annually  for 
the  duration  of  the  permit,  through 
December  31. 1997. 

Written  data  or  vievra.  or  requests  for 
a  public  hearing  on  this  modification 
request  should  be  submitted  to  the 
Director.  Office  of  Protected  Resources. 
National  Marine  Fisheries  Service,  1335 
East- West  Kwy..  Silver  Spring.  MD 
20910.  within  30  days  of  the  publication 
of  this  notice.  Those  individuals 
requesting  a  hearing  should  set  forth  the 
specific  reasons  why  a  hearing  on  this 
particular  application  would  be 
appropriate.  The  holding  of  such 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 
All  statements  and  options  contained  in 
this  application  summary  are  those  of 
the  appUcant  and  do  not  necessarily 
reflect  the  views  of  NMFS. 

The  application,  permit,  amwidment. 
supporting  documentation,  and 
documents  submitted  in  connection 
with  the  above  modification  request  are 
available  for  review  by  interested 
persons  in  the  following  offices  by 
appointment: 

Office  of  Protected  Resources. 
National  Marine  Fisheries  Service.  1335 
East-West  Highway,  Silver  Spring,  MD 
20910  (301-713-2322);  and 

National  Marine  Fisheries  Service, 
Southeast  Region.  9450  Koger 
Boulevard.  St.  Petersburg.  FL  33702 
(813-893-3366). 

Dated:  December  6, 1993. 
William  W.  Fox,  Ir., 
Director.  Office  of  Protected  Resources. 
(FR  Doc  93-30496  Filed  12-13-93;  8:45  am] 
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COMMISSION  OF  FINE  ARTS 

1994  Nationai  Capital  Arta  and  Cultural 
Affaira  Program 

Notice  is  hereby  given  that  Public 
Law  99-190.  as  amended,  authorizing 
the  National  Capital  Arts  and  Cultural 
Affairs  Program,  has  been  funded  for 
1994  in  the  amoimt  of  $7,500,000.  All 
requests  for  information  and 
applications  for  grants  should  be 
addressed  to:  Charles  H.  Atherton. 
Secretary.  Commission  of  Fine  Arts. 
Pension  Building,  Suite  312.  441  F 
Street.  NW..  Washington.  DC  20001. 
Phone:  202-504-2200. 
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Deadlines  for  receipt  of  submission  of 
grants  appUcations  is  1  March  1994. 

This  program  provides  grants  for 
general  operating  support  of 
organizations  whose  primary  purpose  is 
performing,  exhibiting,  and/or 
presenting  the  arts.  To  be  eligible  for 
these  grants,  organizations  must  be 
located  in  the  District  of  Columbia,  must 
be  not-for-profit,  non-academic 
institutions  of  demonstrated  national 
repute,  and  must  have  annual  income, 
exclusive  of  federal  funds,  in  excess  of 
one  million  dollars  for  the  current  year 
and  for  the  past  three  years. 
Charl«s  H.  Atherton, 
Secntary. 
[FR  Doc.  93-30495  Filed  12-13-93;  8:45  am) 

BILLMQCOOE  8330-01-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjuatmant  of  Impoil  Reatralnt  Umita 
for  Certain  Cotton,  Wool,  Man-Made 
Fiber,  Silk  Blend  and  Other  Vegetable 
Fiber  Textilea  and  Textile  Producta 
Produced  or  Manufactured  In  the 
Republic  of  Korea 

December  8, 1993. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  increasing 

Umits. 

EFFECTIVE  DATE:  December  15,  1993. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  Umits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-6707.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  current  limits  for  certain 
categories  are  being  increased  for 
carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  Ufiited  States  (see 
Federal  Register  notice  57  FR  54976, 
published  on  November  23. 1992).  Also 


see  57  FR  52619,  published  on 
November  4, 1992. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Ronald  I.  Levin, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementatioii  of  Textile 
Agreements 

December  8, 1993. 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  October  29. 1992.  by  the 
Chairman.  Committee  for  the  hnplementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool. 
man-made  fiber,  silk  blend  and  other 
vegecable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Korea  and 
exported  during  the  twelve-month  period 
which  began  on  January  1. 1993  and  extends 
through  December  31. 1993. 

Effective  on  December  15. 1993,  you  are 
directed  to  increase  the  limits  for  the 
following  categories,  as  provided  by  the 
current  bilateral  agreement  twtween  the 
Governments  of  the  United  States  and  the 
Republic  of  Korea: 


Categofy 

Adjusted  twelve-month 
limit ' 

Group  1 
200-^29,300- 

403,741 ,682  square  me- 

326,360-363, 

ters  equivalent 

369-02,400- 

414,  464-469, 

600-629,  665- 

669  and  670- 

03,  as  a  group. 

Sublevets  within 

Group  1 

200 

449,564  kilograms. 

611  

3.618.352  square  me- 

ters. 

619^620 

97.141 ,930  square  me- 

ters. 

625/626/627/628/ 

15,024,778  square  me- 

629. 

ters. 

Sublevels  within 

Group  II 

239 

975,428  kilogranns. 

333«34A335 

261 ,685  dozen  of  whKh 

not  nx)re  than 

133,750  dozen  shall 

be  in  Category  335. 

338/339 

1,163,042  dozen. 

340 

657,469  dozen  of  which 

nbt  more  than 

343,098  dozen  shall 

- 

be  In  Category  340- 
D". 
114.033  dozen. 

345 

347/348 

463.294  dozen. 

351/651  

223.003  dozen. 

352 

173335  dozen. 

Category       , 

Imtti 

433 

14,476  dozen. 

435 

36.202  dozen. 

442 

51 .790  dozen. 

444 „ 

55,400  numbers. 

448 

36,434  dozen. 

459-Ws  „ 

98357  kilograms. 

633/634/635 

1.385,444  dozen  of 

which  not  more  than 

157,408  dozen  shall 

be  m  Category  633 

and  not  more  than 

586,608  dozen  shall 

be  in  Category  635. 

636 

283,400  dozen. 

Sublevel  withih 

Group  III 

835 

30,475.dozen. 

iJhe  Nmits  have  not  been  adjusted  to  ac- 
count tor  any  Imports  exported  after  December 
31,  1992. 

2  Category  369-0:  ail  HTS  numbers  except 
4202.12.4000,  4202.12.8020,  4202.12.8060, 
4202.92.1500,  4202.92.3015.  4202.92.6000 
(Category  369-Ll;  and  5601 .21 .0090. 

3  Category  670-O:  all  HTS  numbers  except 
4202.12.8030,  4202.12.8070,  4202.92.3020. 
4202.92.3030  and  4202.92.9020  (Category 
67(M.). 

*  Category  340-O:  only  HTS  numbers 
6205.20.2015,  6205.20.2020,  6205.20.2025 
and  6205.20.2030. 

s  Category  459-W:  only  HTS  number 
6505.90.40d0. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  Ml  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely. 
Ronald  I.  Levin, 

Acting  Chairman,  Comauttee  for  the 
Implementation  of  Textile  Affeements. 
[FR  Doc.  93-30481  Filed  12-13-93;  8:45  am] 
eaXMC  CODE  3810-On-F 


Announcement  of  Import  Reatralnt 
Umlta  for  Certain  Cotton,  Wool,  Marv 
Mada  Rt>er,  Silk  Blend  and  Other 
Vegetable  Rber  Textilea  and  Textile 
Producta  Produced  or  Manufactured  in 
Taiwan 

December  8, 1993. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits  for  the  new  agreement  year. 

EFFECTIVE  DATE:  January  1. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Aldrich,  International  Trade 
Speciahst,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
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call  (202)  927-6719.  For  infbrmatioa  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMBITARY  MPORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amsBded;  section  204  of  the 
Agricultural  Act  of  1966,  as  amended  (7 
U.S.C  18S4J. 

The  Bilatezal  Textile  Agreement, 
effected  by  exchange  of  notes  dated 
August  21. 1990  and  September  28. 
1990.  as  amended,  concerning  cotton, 
wool,  man-made  fiber,  silk  blend  and 
other  vegetable  fiber  textiles  and  textile 
products  establishes  limits  for  the 
period  beginning  January  1. 1994  and 
extending  through  December  31, 1994. 

A  copy  of  the  current  bilateral 

agreement  is  available  from  the  Textiles 
Ehvision,  Biueau  of  Economic  and 
Biisiness  Afeirs,  U.S.  Department  of 
State,  (202)  647-3889. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CXJRRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Sdiedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645. 
published  on  November  29, 1993). 

The  letter  to  the  CommissioiMr  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Ronald  L  Levin, 

Acting  Chainnan,  Committee  forthe 
Implementation  of  Textile  A^eements. 

CoBunittee  for  the  Implementation  of  Textile 

Agfcemwnta 

December  8. 1993. 

Commissioner  of  Customs, 
Deportnwftf  of  the  Treasury.  Washington.  DC 
20229. 
Dear  Commissioner.  Under  the  tenns  of 
section  204  of  the  Agricultural  Act  of  1956, 
as  amended  (7  U.S.C  1854);  pursuant  to  the 
Bilateral  Textile  Agreement,  effected  by 
exchange  of  note*  dated  August  21. 1990  and 
September  28, 1990,  concerning  cotton,  wool 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products 
from  Taiwan:  and  In  accordance  with  the 
provisions  of  Executive  Order  11651  of 
March  3, 1972,  as  amendsd,  you  are  directed 
to  prohibit,  elective  on  January  1. 1994. 
entry  into  the  United  States  for  consimiption 
and  withdrawal  from  warehouse  for 
consimiption  of  cotton,  wool,  man-made 
fiber,  silk  blend  and  other  vegetable  fiber 
textiles  and  textile  products  In  the  following 
categories,  produced  or  manufactured  in 
Taiwan  and  exported  during  the  twelve- 
month period  l>eginning  on  January  1, 1994 


and  extending  thrau^  Deconber  31. 1994.  is 
excess  of  thefollowing  lerels  of  restraint 


Catogery 


Group  I 
200-224,225/ 
317/326,226, 

227,229,300/ 
301/607,  313- 
315,360-363. 
369-UB70-U 
870V369-S*. 
369-0»,  400- 
414,  464-469, 
600-606,611, 
613/614/615/ 
617,  618.  619/ 
620,  621-624. 
625/626/627/ 
628/629,665. 
666,  e69-P«, 
669-T«,  660- 
0«,  670-«^ 
and  670-0  •, 
as  a  group. 
Subtawala  In  Group  I 
218 

225/317/326 

226 _- 

300Q01/B07 - 


Tywefcw  nwolh  reatratnt 
limit 


5SO,68»,048  square 
meters  equk«iant 


363 

369-L/670-U870 
611  

613/614/615/617  . 

619/820 

625/626/627/628/ 
629. 

669-T — 

670-W  

Group  I  subgroup 
200,  219,  313, 
314,315,361. 
369-S.and 
604,  aa  a  group. 
Within  Group  I  sub- 
group 

^\^if   ••••■■••«•»••••••••••• 

jC  1 9   ••••>*••••••»••■*••*•• 


313  ... 

314  .. 

315  .. 


Catagoiy 


361  > •• 

369-S  ... 


19.144,017  squaie  ma- 
tart. 
33,982.178  square  me- 
ters. 
6.166,680  square  me- 
ters. 

1.592,046  kilograms  of 
which  rKX  more  than 
1 .326,704  klograms 
shtf  be  In  Category 
300.  iK}t  mora  than 
1,326,704  kilograms 
shall  be  in  Categofy 
301  and  not  more 
than  1,326,704  Ulo- 
granns  shal  be  in 
Category  607. 

1 1.846,980  nurTi>efs. 

44,379,719  Mtegrams. 

2,750J533  square  me- 
ters. 

17,114X7  square  me- 
ters. 

12,579,310  square  me- 
ters. 

16,368,653  square  me- 
tors. 

297,577  kik>grama. 

967,186  kik>grams. 

16,994,185  kiograme. 

131,025,141  square 
meters  equivaianL 


618,609  kik)grams. 

14,078,919  square  me- 
ters. 

63i41 6,645  square  me- 
ters. 

25,078,288  square  me- 
ters. 

19.216,358  square  me- 
ters. 

1,242,649  numbers. 

473,223  kllograma. 


604 

Groupii 
237,'239,  330- 
332.333^334/ 
335,336,338/ 
339.340-345. 
347/348,  349, 
350^50.361, 
352/652.353, 
354,359-0/ 
659-C*,  359- 
H/650-H«. 
359-0^\431- 
444.445/446, 
447/448.  459. 
630-632.633/ 
634/636.636, 
638/639.640. 
641-644.645/ 
648.  647/648, 
649,651,653, 
654.  659-S  «. 
659-0'»  831- 
844  and  846- 
859.  as  a  group 
Sut>tevet8  ki  Group 
II 

237  _„ 

239 

331  

336 

338/339 

340 

347/348 


TWeh/e-month  restraint 
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212.451  kik>grama. 

755.000.000  square 
meters  equivalent. 


352/652 

359-<y659-C 
368-fl/659-H 
433 

*eO^  »■»■*•>«■  »>■■■» 

435 

436 

438 

440 

442 

443 

444 - 

445/446 

631  

633/634/636, 


638/639 
640  ...... 


642 

643 

644  ...... 

645/646 


604,388  dozen. 

5,306J18  kilograms. 

497,197  dozen  pairs. 

102.970  dozen. 

737,940  dozen. 

1,1 14,446  dozen. 

107.592  dozen. 

1,064,931  dozen  of 
wt)k:h  not  more  than 
1,064,931  dozen 
shall  be  In  Cat- 
egories 347-W/348- 

2,731 ,91 7  dozen. 

1,447,633  Wtograms. 

4,700,702  klograms. 

14,501  dozen. 

10,068  dozen. 

23,909  dozen. 

4.759  dozen. 

26,869  dozen. 

5,204  dozen. 

43.519  dozea 

40,598  numt>ers. 

57,819  numbers. 

132,747  dozen. 

4.497.105  dozen  pairs. 

1,634,440  dozen  of 
whk^h  not  more  than 
959,317  dozen  shall 
be  kt  Categories  633/ 
634  arxl  notnxxe 
than  850,077  dozen 
shall  be  In  Category 
635. 

6,565,058  dozen. 
1,058,909  dozen  of 
which  not  more  than 
281,710  dozen  shall 
be  in  Category  640- 
Y«. 

777.133  dozea 

483.134  numbers. 
666,668  numbers. 
4,107,691  dozen. 


Category 

limit 

647/648 

5.248,544  dozen  of 

wtik:h  not  mors  than 

6,248,544  dozen 

shaUbelnCa^ 
agones  647-W/648- 
Wi«. 

65*^  

1.601 .702  kBograms. 

835 

17.230  dozen. 

Group  tl  subgroup 

333/334/335,341. 

73,280,666  squere  me- 

342, 35Q«50, 

ters  equivalent 

351,447/448, 

636,641  and 

651,  as  a  group. 

Within  Group  U  sub- 

group 

333034/335 

264,915  dozen  of  whk:h 

not  more  than 

1 

143,496  dozen  shati 

be  in  Category  335. 

341  

331 ,548  dozen. 

342 -... 

207.119  dozen. 

350AB50 

130.076  dozen. 

351  „ 

344,578  dozen. 

447A*48 

19.814  dozen. 

636 „ 

364,901  dozen. 

641  

727.436  dozen  of  which 

not  more  than 

254.602  dozen  shan 

be  in  Category  641- 

Y". 

651  „.. 

432,126  dozen. 

Group  III 

845 

847,816  dozen. 

'  Category  870;  Category  369-L:  only  HTS 
numbers  4202.12.4000,  4202.12.8020, 
4202.12.8060,  4202.92.1500,  4202.92.3015 
and  4202.92.6090;  Category  670-L:  only  HTS 
numbers  4202.12.8030,  4202.12.8070. 
4202.92.3020,  4202.92.3030  and 

4202.92.9025. 

zCetegory  36&-S:  only  HTS  number 
6307.10.2005. 

3  Category  36&-0:  aN  HTS  numbers  except 
4202.12.4000,  4202.12.8020,  4202.12.8060, 
4202.92.1500,  4202.92.3015,  4202.92.6090 
(Category  369-L);  and  6307.10.2005  (Cat- 
egory 369-S). 

♦Category  669-P:  only  HTS  numbers 
6305.31.0010,  6305.31.0020  and 

6305.39.0000. 

'Category  669-T:  only  HTS  numbers 
6306.12.0000.  6306.19.0010  and 

6306.22.9030. 

•Category  669-0:  all  HTS  numbers  except 
6305.31.0010,  6305.31.0020,  6305.39.0000 
(Category  669-P);  6306.12.0000, 

6306.19.0010  and  6306.22.9030  (Category 
669-T). 

^Category  670-H:  oniy  HTS  numbers 
4202.22.40d0  and  4202.22.6050. 


•Category  670-O:  aH  HTS  numbers  except 

!02.22.4030 
H);  42C 

4202.92.3020,  4202.92.3030 


4202. 


4202.22.8050  (Catj^Kxy  670- 


4202.12.8030, 


4202.82.9025  (Category  670-L). 


2.8070, 

and 


•Category    359-C:    oniy    HTS    numbers 
6103.42.2025.    6103.49.3034,    6104.62.1020. 
6114.20.0048,    6114.20.0052, 
6203.42.2090,    6204.62.2010, 
6211.32.0025  and 

Category   659-C:    only   HTS 
'  6103.43JJ020, 

6103.49.3038, 
6104.63.1030, 
6114.30.3044, 
6203.43.2090, 
6204.63.1510. 
6211.33.0010, 


6104.69.1000, 
6114.30.3054. 
6203.49.1010, 
6204.69.1010, 
6211.33.0017 


or^iy    HTS    numt>ers 

and    6505.90.2060;    Category 

HTS    nunrtbers    6502.00.9030, 

6504.00.9060.    6505.90.5090, 

6505.90.7090  and 


6104.69.3010. 

6203.42.2010, 

6211.32.0010. 

6211.42.0010; 

numtwrs       6^032S.0655, 

6103.43.2025,    6103.49.2000, 

6104.63.1020, 

6104.69.3014, 

6203.43.2010, 

6203.49.1090, 

6210.10.4015, 

and  6211.43.0010 

10  Category    359-H 
6505.90.1540 
659-H:    oniy 
6504.00.9015, 
6505.90.6090. 
6505.90.8090. 

11  Category  359-0:  ail  HTS  numbers  except 
6103.42.2025,  6103.49.3034,  6104.62.1020, 
6104.69.3010,  611420.0048,  6114.20.0052, 
6203.42.2010,  6203.42.2090,  6204.62.2010, 
6211.32.0010,  6211.32.0025,  6211.42.0010 
(Category  359-C):  6505.90.1540  and 
6505.90.2060  (Category  359-H). 

12  Category  659-S:  oniy  HTS  numbers 
6112.31.0010,  6112.31.0020,  6112.41.0010. 
6112.41.0020,  6112.41.0030,  6112.41.0040, 
6211.11.1010,  6211.11.1020,  6211.12.1010 
and  6211.12.1020. 

I'Categow  659-0:  aH  HTS  numliers  except 
6103.23.0055.  6103.43.2020,  6103.43.2025, 
6103.49.2000,  6103.49.3038.  6104.63.1020, 
6104.63.1030,  6104.69.1000,  6104.69.3014, 
6114.30.3044,  6114  30.3054,  6203.43.2010, 
6203.43.2090,  6203.49.1010,  6203.49.1090, 
6204.63.1510,  6204.69.1010,  6210.10.4015, 
6211.33.0010.  6211.33.0017,  6211.43.0010 
(Category  659-C);  6502.00.9030, 

6504.00.9015,  6504.00.9060,  6505.90.5090, 
6505.90.6090,  6505.90.7090.  6505.90.8090 
(Category  659-+H);  611^31.0010, 

6112.31.0020.  6112.41.0010,  6112.41.0020. 
6112.41.0030.  6112.41.0040.  6211.11.1010. 
6211.11.1020.  6211.12.1010  and 

6211.12.1020  (Category  659-S). 
1*  Category   347-W:    oniy    HTS 

6203.19.4020. 

6203.42.4005. 

6203.42.4025, 

6203.42.4050, 

6210.40.2033, 

and 
HTS 


6203.19.1020, 

6203.22.3030, 

6203.42.4015, 

6203.42.4045. 

6203.49.3020, 

6211.20.3010 

348-W:   only 

6204.19.3030, 

6204.29.4034, 

6204.62.4010, 

6204.62.4040, 

6204.62.4065, 

6210.50.2033, 


numbers 
6203.22J3020, 
6203.42.4010, 
6203.42.4035, 
6203.42.4060. 
6211.20.1520. 
6211.32.0040;  Cateoory 
numbers  6204   12.0030. 


6204.22.3040, 

6204.62.3000, 

6204.62.4020, 

6204.62.4050. 

6204.69.3010. 

6211.20.1550. 
6211.42.0030  and  6217.90.0050. 

isCategory    640-Y:    only    HTS    numbers 
6205.30.2010.    6205.30.2020,    6205.302050 
and  6205.302060. 
i«  Category   647-W:    only 
"       620323.0070, 

6203.43.2500, 

6203.43.4020. 

6203.49.1500, 

6203.492040. 

6210.40.1035. 


6203.23.0060, 
620329.2035, 
6203.43.4010, 
6203.43.4040, 
6203.492030, 
6203.49.3030, 
6211.20.3030 
648-W:  only 
620423.0045, 
620429.4038, 
6204.63.3510, 
6204.63.3540. 
6204.69.2530, 
6204.69.3030. 
6211.20.1555. 


6204.22.3050. 
6204.62.4005. 
6204.62.4030, 
6204.62.4055. 
6204.69.9010. 
6211.20.6010. 


HTS  numbers 
6203.29.2030. 
6203.43.3500, 
6203.43.4030. 
6203.49.2010. 
6203.492060. 
6211.20.1525. 


and   6211.33.0030;   Category 
HTS    numbers   620423.0040. 


and  6217.90.0060. 


620429.2020, 
6204.632000. 
6204.63.3630. 
6204.69.2510, 
6204.692540, 
6204.68.9030, 
621120.6030, 


641-Y:  only  HTS  numbers 
6204.23.0050,  6204292030,  6206.40.3010 
and  6206.40.30257 

Imports  charged  to  these  category  limits  for 
the  period  January  1, 1993  through  December 
31, 1993  shall  be  charged  against  those  levels 
of  restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  tie  sub^ 
to  the  levels  set  forth  in  this  directive. 

The  limits  set  forth  above  are  subiect  to 
adjustment  in  the  future  pursuant  to  the 
provisions  of  the  Bilateral  Textile  Agreement, 
effected  by  exchange  of  notes  dated  August 
21, 1990  and  September  28,  1990,  as 
amended. 

The  conversion  foctois  for  the  following 
merged  categories  are  as  follows: 


620429.2025, 
6204.63.3000. 
6204.63.3532. 
6204.692530. 
6204.692560, 
6210.50.1035. 
6211^43.0040 


300/301/507 

333/334/335 _. 

352/652  

359-C/659-C  .... 

359-+1/659-H  

369-U670-lj'870 

633/634/635 

638/639  


Conversion  factors 
(square  niters  equiv- 
alent/category unit) 


8.5 

33.75 

11.3 

10.1 

11.5 

3.8 

34.1 

12.5 


In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  Include  entry  for  consumption  into  the 
Commonwealth  of  I^lerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  A^reemects  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely. 
Ronald  I.  Levin, 

Acting  Chairman,  Committee  for  the 
ImpIementaLon  of  Textile  Affeements. 
[FR  Doc.  93-30482  Filed  12-13-93;  8:45  am) 
BLUNOCOOE  351(M)R-F 


DEPAFTTMENT  OF  EDUCATION 
[CFDA  84.060A] 

Formula  Grant  Program  Under  the 
Indian  Education  Act  of  1988,  Subpart 
1 ;  Notice  Inviting  Applications  for  New 
and  Continuation  Award*  for  Rscal 
YMr(FY)1994 

Purpose:  Provides  grants  for 
supplementary  projects  that  meet  the 
special  educational  and  culturally 
related  academic  needs  of  Indian 
children.  In  developing  applications  for 
this  program,  local  educational  agendas 
should  use  this  opportunity  to  support 
the  elements  of  the  National  Education 
Goals  that  are  relevant  to  their  imique 
missions. 

Eligible  Applicants:  Local  educational 
agencies  (LEAs)  and  certain  schools 
operated  by  Indian  tribes  and 
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organizations  (Tribal  schools)  that 
received  funds  under  this  program  in 
fiscal  year  1988,  and,  if  sufficient  funds 
are  available.  LEAs  and  Tribal  schools 
that  were  not  grantees  in  fiscal  year 
1988,  and  to  schools  operated  by  the 
Bureau  of  Indian  A^iis  (BIA). 

Deadline  for  Transmittal  of 
Applications:  March  11, 1994. 
Applications  not  meeting  the  deadline 
will  not  be  considered  for  funding  in  the 
initial  allocation  of  awards. 
AppUcations  not  meeting  the  deadline 
may  be  considered  for  funding  if  the 
Secretary  determines,  under  section 
5316(b)  of  the  Indian  Education  Act, 
that  funds  are  available  and  that 
reallocation  of  those  funds  to  those 
applicants  would  best  assist  in 
advancing  the  purposes  of  the  program. 
However,  the  amount  and  date  of  an 
individual  award,  if  any,  made  under 
section  5316(b)  of  the  Act  may  not  be 
the  same  to  which  the  applicant  would 
have  been  entitled  if  the  application  had 
been  submitted  on  time. 

Deadline  for  Intergovernmental 
Review:  May  10, 1994. 

Applications  Available:  December  10, 
M93. 

Available  Funds:  The  appropriation 
for  this  program  for  fiscal  year  1994  is 
$57,209,000,  which  should  be  sufficient 
to  fund  all  eUgible  applicants. 
Therefore,  the  Department  encourages 
all  eligible  applicants  to  apply, 
including  those  entities  that  were  not 
grantees  under  the  program  in  fiscal 
year  1988. 

Estimated  Range  of  Awards:  $580  to 
$1,430,000. 

Estimated  Average  Size  of  Awards: 
$46,825. 

Estimated  Number  of  Awards:  1.203. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  36  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  75,  77,  79,  80,  81,  82,  85. 
and  86;  and  (b)  the  regulations  for  this 
program  in  34  CFR  parts  250  and  251. 

For  Applications  or  Information 
Contact:  Sandra  Spaulding,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  room  2177,  Washington. 
DC  20202-6335.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time. 
Monday  through  Friday. 

Program  Authority:  25  U.S.C.  2601- 
2606,  2651. 


Dated:  December  6. 1993. 
Thomaa  W.  Payzant, 

Assistant  Secretaiy,  Office  of  Elementary  and 
Secondary  Education. 

(PR  Doc.  93-30400  Filed  12-13-93;  8:45  am] 
MLUNO  COOC  4000-01-r 


DEPARTMENT  OF  ENERGY 

Notice  of  Wetlands  Involvamant  for 
Site  CtMractertzatlon  Activitlet  at  the 
Pantcx  Plant,  Amarillo,  TX 

AGENCY:  Department  of  Energy  (DOE). 
ACTION:  Notice  of  wetlands  involvement. 

SUMMARY:  DOE  proposes  to  conduct  site 
characterization  investigations,  some  of 
which  would  be  within  wetlands,  at  its 
Fantex  Plant  northeast  of  Amarillo, 
Texas. 

In  accordance  with  10  CFR  part  1022. 
DOE  will  prepare  a  wetlands  assessment 
and  will  perform  this  proposed  action  in 
a  manner  so  as  to  avoid  or  minimize 
potential  harm  to  or  within  the  affected 
wetlands. 

DATES:  Comments  on  the  proposed 
action  must  be  received  by  December 
29,  1993. 

ADDRESSES:  All  comments  concerning 
this  Notice  should  be  addressed  to: 
Wetlands  Comments,  Tom  Walton, 
Public  Affairs  Office.  U.S.  Department 
of  Energy,  Amarillo  Area  Office,  P.O. 
Box  30020,  Amarillo,  Texas  79177,  (806) 
477-3120.  (806)  477-3185  (Fax). 

Information  on  this  proposed  action, 
including  a  map  of  proposed  sampling 
locations,  is  also  available. 
FOR  FURTHER  INFORMATION  CONTACT: 
Information  on  general  DOE  wetlands 
environmental  review  requirements  is 
available  fromiCarol  M.  Borgstrom. 
Director.  Office  of  NEPA  Oversight.  U.S. 
Department  of  Energy,  1000 
Independence  Avenue  SW., 
Washington,  DC  20585,  (202)  586-4600, 
(800) 472-2756. 

SUPPLEMENTARY  INFORMATION:  IX)E 
proposes  to  carry  out  a  Resource 
Conservation  and  Recovery  Act  (RCRA) 
FaciUty  Investigation  which  includes 
site  characterization  activities,  some  of 
which  would  be  within  wetlands  at  the 
Pantex  Plant.  The  site  characterizations 
would  be  conducted  as  part  of  the 
Permit  for  Industrial  Solid  Waste 
Management  Site  issued  by  the  Texas 
Water  Commission  (now  iuiown  as  the 
Texas  Natural  Resources  Conservation 
Commission)  and  would  be  part  of 
EXDE's  e^ort  to  determine  the  existence, 
nature,  and  extent  of  any  environmental 
contamination  resulting  from  Pantex 
operations.  These  activities  would  occur 
in  Solid  Waste  Management  Units 


(SWMU)  6  (Playa  Basin  1),  SWMU  7 
(Playa  Basin  2),  SWMU  8  (Playa  Basin 
3),  SWMU  9  (Playa  Basin  4),  and  SWMU 
10  (Pantex  Lake).  The  site 
characterization  activities  near  or  in  the 
wetlands  would  include: 

1.  Locating  sediment  sampling,  soil 
boring,  and  monitor  well  locations. 

2.  Surface  water  sampling  at  SWMU 
6  (Playa  Basin  1). 

3.  Sediment  sampling  within  each  of 
the  playa  basins. 

4.  Drilling  six  boreholes  around  each 
of  the  playa  basins. 

5.  Drilling  of  two  monitoring  wells 
south  of  SWMU  6  (Playa  Basin  1). 

6.  Ground-water  sampling. 

If  the  investigations  aetermine  that 
there  is  actual  contamination  and 
remediation  is  required,  additional 
drilling  would  be  performed  in  the 
playas  to  determine  the  scope  and 
extent  of  the  contamination. 

A  more  specific  description  of  the  six 
actions  as  above  follows: 

1.  Locating  sediment  sampling,  soil 
boring,  and  monitor  well  locations 
would  require  that  a  stake  be  driven  in 
the  ground  at  a  preplanned  point  for 
reference.  The  sediment  sampling  stake 
locations  would  be  determined  by 
surveying.  The  soil  boring  and  monitor 
well  locations  would  be  determined  by 
a  field  check  of  an  approved  general 
location  specified  in  an  approved  RCRA 
Site  Investigation  Work  Plan. 

2.  Surface  water  sampling  at  SWMU 
6  would  consist  of  collecting  a  sample 
bottle  of  surface  water  from  a  selek:ted 
sediment  sampling  site,  provided  there 
is  water  present  at  the  sediment 
sampling  site.  The  sediment  sites  would 
be  located  by  surveyor  prior  to 
collection.  Site  access  would  be  by 
wading. 

3.  Sediment  sampling  in  the  playa 
basins  would  consist  of  taking  a  sample 
of  the  sediment  with  a  hand  auger  (dry 
playa  basin  locations)  or  with  a 
vibrating  core  sampling  device  (sample 
locations  with  standing  water).  The 
sediment  samples  would  be  typically  2 
inches  in  diameter  and  1  foot  deep.  The 
sediment  sample  locations  would  be 
located  by  surveyors  prior  to  collection. 
The  sediment  sampling  locations  are 
located  within  the  wetlands.  Access 
would  be  by  walking  to  the  site  or 
wading  if  water  is  present.  No  surface 
expression  of  the  activity  is  expected. 

4.  Borehole  drilling  would  include 
driving  a  wheel-mounted,  hollow-stem 
auger  to  the  site,  drilling  the  hole, 
collecting  soil  samples  as  the  drilling 
progresses,  filling  the  completed 
borehole  with  a  cement/bentonite 
mixture  and  leaving.  The  drill  rig  would 
Mse  predetermined  access  routes  to  each 
borehole  site.  There  would  be  six 
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boreholes  surrounding  each  playa  basin. 
The  boreholes  would  be  30-feet  deep 
and  6  inches  in  diameter.  The  drill 
cuttings  would  be  collected  in  55-galIon 
drums,  analyzed  for  possible 
contaminants,  and  disposed  of 
appropriately  in  accordance  to  the 
renilts  of  the  analysis.  Surface  evidence 
of  the  activity  would  consist  of  downed 
vegetation  at  the  site,  and  a  10-  to  12- 
indi  circle  of  concrete  flush  with  the 
ground  surface.  The  boreholes  would 
not  be  located  within  the  area  of  the 
playa  basin  that  is  expected  to  be 
flooded  during  the  seasonal  rains.  The 
drill  rigs  would  not  cross  any  wetland 
areas. 

5.  Drilling  of  two  new  monitoring 
wells  would  involve  driving  a  drilhng 
rig  to  the  site,  drilling  the  well. 
collecting  soil  samples  as  the  drilling 
progresses,  developing  the  well, 
installing  casing  and  dedicated 
sampling  pumping  systems,  and 
departing  the  site.  The  well  diameters 
would  be  10  to  12  inches  and  would  be 
drilled  to  approximately  300  feet.  Drill 
cuttings  would  be  brought  to  the 
surface,  collected  in  bins  for  analysis  of 
passible  contaminants,  and  disposed  of 
appropriately  in  accordance  with  the 
results  of  the  analysis.  Surface  evidence 
of  activity  would  consist  of  downed 
vegetation,  a  1-foot  by  3-feet  high  steel 
well  cover,  and  a  4-feet  by  4-feet 
concrete  pad  aroimd  the  well  cover  with 
four  steel  guard  posts.  The  wells  would 
not  be  located  in  an  area  that  is  subject 
to  flooding.  The  well  drilling  rigs  would 
not  cross  any  wetland  areas. 

6.  Groimd  water  sampling  would 
consist  of  driving  a  truck  to  the  site, 
pumping  the  wells,  and  collecting 
samples  for  analysis.  Sampling  would 
be  done  on  a  quarterly  basis  for  one 
ye^. 

In  accordance  with  E)OE  regulations 
for  compliance  with  wetlands 
environmental  review  requirements  (10 
CFR  part  1022).  EXDE  will  prepare  a 
wedands  assessment  for  this  proposed 
DOE  action. 

Issued  in  Washington,  DC,  on  December  3, 
1993. 

Ralph  G.  Lightner, 

Director,  Office  of  Southwestern  Area 

Programs,  Environmental  Restoration. 

IFR  Doc.  93-30476  Filed  12-13-93;  8:45  am] 

BIUMQ  COOC  •4SO-01-P 


Federal  Energy  Regulatory 
Commlaalon 

[Preieet  No.  11392  North  Cvoitna] 

J  A  T  Hydro  Co.;  AvallabiUty  of  Draft 
Envtronmentai  Aaaeeament 

December  8, 1993. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regxilatory 
Commission's  (Commission's) 
regulations,  18  CFR  part  380,  the  Office 
of  Hydropower  Licensing  has  reviewed 
the  application  for  an  original,  minor 
Ucense  for  the  Ramseur  Hydroelectric 
Project,  located  on  the  Deep  River,  in 
the  Qty  of  Ramseur,  Randolph  County, 
North  Carolina  and  has  prepared  a  Draft 
Environmental  Assessment  (DEA)  for 
the  project.  In  the  DEA,  the 
Commission's  staff  has  analyzed  the 
potential  environmental  impacts  of  the 
proposed  project  and  has  concluded 
that  approval  of  the  project,  with 
appropriate  mitigation  or  enhancement 
measures,  would  not  constitute  a  major 
federal  action  significantly  affecting  the 
quality  of  the  human  environment 

Copies  of  the  DEA  are  available  for 
review  in  the  Public  Reference  Branch, 
room  3104,  of  the  Commission's  offices 
at  94 1  North  Capitol  Street,  NE. . 
Washington,  DC  20426. 

Please  submit  any  comments  within 
30  days  from  the  date  of  this  notice. 
Comments  should  be  addressed  to  Lois 
D.  Cashell.  Secretary,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426.  Please  affix  Project  No.  11392  to 
all  comments.  For  further  information, 
please  contact  Rich  McGuire, 
Environmental  Coordinator,  at  (202) 
219-3084. 
Lois  D.  CaaheU. 
Secretary. 

(FR  Doc.  93-30438  Filed  12-13-93;  8:45  am) 
BHXMQ  COOC  n7-01-# 


[Pro}Mt  No.  11226-002  Idaho] 

Hammond  Hydroelectric  Co.; 
Sunvnder  of  Preliminary  Permit 

December  8, 1993. 

Take  notice  that  Hammond 
Hydroelectric  Company.  Permittee  for 
the  Challis  Creek  Hydro  Site  #2  Project 
No.  11226,  has  requested  that  its 
preliminary  permit  be  terminated.  The 
preliminary  permit  for  Project  No. 
11226  was  issued  June  26, 1992,  and 
would  have  expired  May  31, 1995.  The 
project  would  have  been  located  on 
Challis  and  Mill  Q-eeks  in  Custer 
County,  Idaho. 


The  Permittee  filed  the  request  cm 
November  2e,*1993,  and  the  preliminary 
permit  for  Project  No.  11226  shall 
remain  in  effect  throu^  the  thirtieth 
day  after  issuance  of  this  notice  unless 
that  day  is  a  Saturday.  Sunday  or 
holiday  as  described  in  18  CFR 
385.2007,  in  which  case  the  permit  shall 
remain  in  effect  through  the  first 
business  day  following  that  day.  New 
applications  involving  this  project  site, 
to  the  extent  provided  for  under  18  CFR 
part  4.  may  be  filed  on  the  next  business 
day.' 

Loii  D.  CadvU. 
Secretary. 

[FR  Doc  93-30444  Piled  12-13-93;  8:45  am) 
8UJNQ  CODE  srtr-ot-r 


[Dodwt  Na  RP94-78-000] 

Carnegie  Natural  Gaa  Co.;  Proposed 
Changes  In  FERC  Qaa  Tariff 

December  8, 1993. 

Take  notice  that  on  December  3, 1993, 
Carnegie  Natural  Gas  Company 
(Carnegie),  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Third  Revised 
Volume  No.  1.  First  Revised  ^leet  No. 
9,  with  a  proposed  effiectlve  date  of 
January  4, 1994. 

Carnegie  states  that  it  is  filing  the 
above  tariff  sheet  as  a  Umited 
appUcation  under  section  4  of  the 
Natural  Gas  Act  and  the  Commission's 
Order  No.  636  to  direct  bill  to  Carnegie's 
former  bundled  firm  sales  oistomers  gas 
costs  direct  billed  to  Carnegie  by 
Carnegie's  upstream  pipeline,  Texas 
Eastern  Transmission  Corporation 
(Texas  Eastern),  pursuant  to  Texas 
Eastern's  filing  in  Docket  No.  RP94-36- 
000.  Carnegie  stated  that  it  is  making 
this  filing  pursuant  to  Section  31.3(b)  of 
the  General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff. 

Carnegie  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  interview  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  15, 1993.  Protests  will  be 
considered  by  the  Commission  in 
detenniningrthe  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Oipies 
of  this  filing  are  on  file  with  the 
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Commission  and  are  available  for  public 

inspection  in  the  public  reference  room. 

Lois  D.  CuheU, 

Secntary. 

[FR  Doc.  93-30439  Filed  12-13-93;  8:45  am) 

WLUNa  COM  cnr-M-H 

[Docket  No.  TM94-4-«»-000] 

Northern  Natural  Qaa  Co.;  Propoaad 
CliangM  in  FERC  Gaa  Tariff 

December  8, 1993. 

Take  notice  that  on  E)ecember  3, 1993, 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  changes 
in  its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1. 

Northern  states  that  it  is  filing  2 
Revised  Sheet  No.  53  to  establish  the 
November  1903  Index  Price  for 
determining  the  dollar/volume 
equivalent  for  any  transportation 
imbalances  that  may  exist  on  contracts 
between  Northern  and  its  Shippers. 

Northern  stales  that  copies  of  the 
filing  were  served  upon  the  company's 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  December  15, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  proceeding,  but  will  not 
serve  to  make  protestant  parties  to  the 
proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  inspection. 
Loit  0.  CaahflU, 
Secretary. 

(FR  Doc.  93-30440  Filed  12-13-93;  8:45  am) 
BtuMQ  cooe  «n7-01-M 

[Docket  No.  RP92-74-013] 

South  Georgia  Natural  Gaa  Co.;  Report 
of  Refunda 

December  8, 1993. 

Take  notice  that  on  December  2, 1993, 
South  Georgia  Natural  Gas  Company 
(South  Georgia)  tendered  for  filing  with 
the  Federal  Energy  Regulatory 
Commission  (Commission)  a  refund 
report  pursuant  to  the  Stipulation  and 
Agreement  dated  April  8, 1993 
(Stipulation),  which  the  Commission 
approved,  as  modified,  in  its  order 


dated  August  23, 1993,  in  Docket  Nos. 
RS92-49,  et  al.,  effective  November  1, 
1993. 

South  Georgia  asserts  that  in 
accordance  with  Section  1.  Article  V.  of 
the  Stipulation,  South  Georgia  refunded 
the  difference  between  the  revenues 
collected  imder  the  as-filed  rates  in 
Docket  No.  RP92-7 4-000  and  the 
revenues  which  would  have  been 
collected  under  the  interim  rates 
indicated  in  Appendix  C  of  the 
Stipulation  fi'om  August  1, 1992, 
through  the  last  day  prior  to 
implementation  of  the  interim  rates 
under  the  Stipulation  together  with 
interest  through  November  17, 1993,  the 
date  of  the  refunds. 

South  Georgia  states  that  copies  of  the 
filing  are  being  mailed  to  all  of  South 
Georgia's  customers,  interested  state 
commissions  and  interested  parties  as 
well  as  parties  of  record  in  Docket  Nos. 
RS92-49,  RP92-74  and  CP92-668. 

Any  person  desiring  to  protest  said 
fihng  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure 
(§  385.211).  All  such  protests  should  be 
filed  on  or  before  December  15, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  93-30441  Filed  12-13-93;  8:45  am) 

BNJJNO  cooe  (717-01-11 


[Docket  No.  RP93-1S-000] 

Southern  Natural  Gas  Co.;  Informal 
Settlement  Conference 

December  8. 1993. 

Take  notice  that  an  informal 
settlemnnt  conference  will  be  convened 
in  this  proceeding  on  Friday,  December 
17, 1993.  at  11  a.m..  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission. 
810  First  Street.  NE..  Washington.  DC, 
for  the  purpose  of  exploring  the  possible 
settlement  of  the  above-referenced 
docket. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
in  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervener  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 


For  additional  information,  please  contact 
Betsy  Can  (202)  20ft-1240. 
Lois  0.  Cashell, 
Secretary. 
[FR  Doc.  93-30442  Filed  12-13-93;  8:45  am] 

MLUNO'COOC  f717-01-M 

[DockM  Not.  RP90-137-012  and  TM93-6- 
49-^)04] 

Williston  Basin  Interstate  Pipeline  Co.; 
Compliance  Rling 

December  8. 1993. 

Take  notice  that  on  December  3. 1993 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  revised  tariff  sheets  to  Second 
Revised  Volume  No.  1  and  Original 
Volume  No.  2,  in  compliance  with  the 
Commission's  Order  dated  November  3, 
1993. 

WilHston  Basin  states  that  the  tariff 
sheets  are  being  filed  in  compliance 
with  Ordering  Paragraph  (B)  of  the 
Commission's  November  3, 1993  Order 
which  directed  Williston  Basin  to  file 
tariff  sheets  which  reflect  no  take-or-pay 
throughput  surcharge  as  applicable  for 
ser\'ice  provided  to  Northern  States 
Power  Company  under  Rate  Schedule 
X-13  retroactive  to  November  1. 1992. 

Williston  Basin  states  that  copies  of 
the  filing  are  being  served  upon  each  of 
the  parties  listed  on  the  mailing  list. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE.. 
Washington.  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  December  15. 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  the  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  93-30443  Filed  12-13-93:  8:45  am] 

BILUNQ  COOE  S717-01-M 


Office  of  Arms  Control  and 
Nonprollfaration 

Proposed  Subsequent  Arrangement 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160),  notice  is  hereby  given  of 
a  proposed  "subsequent  arrangement" 
under  the  Agreement  for  Cooperation 
between  the  Government  of  the  United 
States  of  America  and  the  Government 
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of  Japan  concerning  Peaceful  Uses  of 
Nuclear  Energy,  and  the  Agreement  for 
Cooperation  between  the  Government  of 
the  United  States  of  America  and  the 
Government  of  Norway  concerning 
Peaceful  Uses  of  Nuclear  Energy. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreements  involves  approval  for  the 
following  retransfer:  RTD/NO(JA)-26. 
for  the  transfer  of  irradiated  fuel 
segments  from  Japan  to  Norway  for 
power  ramp  tests  and  ultimate  disposal 
in  Norway.  The  fuel  segments  contain 
4,591  grams  of  uranium,  17  grams  of  the 
isotope  uranium-235  (.37  percent 
enrichment)  and  108.89  grams  of 
plutonium. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

Issued  in  Washington,  IXI,  on  December  8. 
1993. 

Edward  T.Fei, 

Acting  Director,  Office  ofNonproliferation 
Policy,  Office  of  Arms  Control  and 
Nonproliferation. 

(FR  Doc.  93-30475  Filed  12-13-93;  8:45  am) 
BOiMGCOOE  6450-01-«l 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-44603;  FRL-4747-1] 

TSCA  Chemical  Teatirtg;  Receipt  of 
Test  Data 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
AcnoN:  Notice. 

SUMMARY:  This  notice  announces  the 
receipt  of  test  data  on 
methylethylketoxime  (MEKO)  (CAS  No. 
96-29-7)  submitted  pursuant  to  a  final 
test  rule  imder  the  Toxic  Substances 
Control  Act  (TSCA).  Publication  of  this 
notice  is  in  compliance  with  section 
4(d)  of  TSCA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  E-543B,  401  M  St.,  SW., 
Washington.  DC  20460,  (202)  554-1404, 
TDD  (202)  554-0551. 
SUPPI.EMENTARY  MFORMATKM:  Section 
4(d)  of  TSCA  reaulres  EPA  to  publish  a 
notice  in  the  Federal  Register  reporting 


the  receipt  of  test  data  submitted 
pursuant  to  test  rules  promulgated 
under  section  4(a)  within  15  days  after 
it  is  received. 

I.  Test  Data  Submissions 

Test  data  for  MEKO  were  submitted 
by  the  Industrial  Health  Foundation, 
Inc.  pursuant  to  a  test  rule  at  40  CFR 
799.2700.  They  were  received  by  EPA 
on  November  9, 1993.  The  submission 
describes  an  "Inhalation  Oncogenicity 
Study  of  MEKO  in  Rats  and  Mice;  Part 
I  -  Mice."  This  chemical  is  sold 
primarily  as  a  nonreactive  antiskinning 
agent  in  alkyd  surface  coating  and 
paints.  It  is  also  used  as  a  blocking  agent 
for  isocvanates  and  siloxanes. 

EPA  nas  initiated  its  review  and 
evaluation  process  for  these  data 
submissions.  At  this  time,  the  Agency  is 
unable  to  provide  any  determination  as 
to  the  completeness  of  the  submissions. 

n.  Public  Record 

EPA  has  established  a  public  record   . 
for  this  TSCA  section  4(d)  receipt  of 
data  notice  (docket  number  OPPTS- 
44603).  This  record  includes  copies  of 
all  studies  reported  in  this  notice.  The 
record  is  available  for  inspection  from 
12  noon  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays,  in  Uie 
TSCA  Public  Docket  Office,  Rm.  ET- 
G102,  401  M  St.,  SW.,  Washington,  DC 
20460. 

Authority:  15  U.S.C.  2603. 

List  ofSubiects 

Environmental  protection.  Test  data. 
Dated:  December  6. 1993. 

Charles  M.  Auer, 

Director,  Chemical  Control  Division,  Office 
of  Pollution  Prevention  and  Toxics. 

(FR  Doc.  93-30465  Filed  12-13-93;  8:45  am) 
BCUNQ  cooe  SBSO-aO-F 


FEDERAL  RESERVE  SYSTEM 

FBOP  Corporation;  Notica  of 
Application  to  Engage  de  novo  in 
Parmiaaibia  NontMinMng  Acthfitles 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
imder  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 


noted,  such  activities  will  be  conducted 
throughout  the«United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  ejects,  such 
as  undue  concentration  of  resources, 
decreased  or  un&ir  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accom.panied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
feet  that  are  in  dispute,  simimarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  30, 
1993. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  FBOP  Corporation,  Oak  Park, 
Illinois;  to  engage  de  novo  in  the 
acquisition  of  loans  from  its  insured 
subsidiaries  pursuant  to  §  225.25(b)(1) 
of  the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  8, 1993. 

William  W.Wilflt. 

Secretary  of  the  Board. 

[FR  Doc.  93-30413  Filed  12-13-93;  8:45  am) 

BIUJNO  CODE  m»«1-r 


Josephine  Bancshares,  Inc.,  at  ai.; 
Formatlona  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
imder  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  hank  holding 
company  or  to  acquire  a  bank  or  bank 
holdiing  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  tne  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
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Reserve  Bank  indicated.  Once  the 
application  bes  been  accepted  for 
processing,  it  will  also  be  available  for 
inspecticm  at  the  offices  of  the  Board  of 
Governors.  Interested  penons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
heering. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  January 
6. 1993. 

A.  Federal  Raserre  Bank  of  develaiid 
(John  J.  Wixted.  Jr.,  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101: 

J.  fosephine Bancshares,  Inc., 
Prestonburg,  Kentucky;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The  Bank 
Josephine,  Prestonbura,  Kentucky. 

B.  Federal  Reserre  Bank  of  Kansas 
Citf  tjohn  E.  Yorke.  Senior  Vice 
President)  925  Oand  Avenue,  Kansas 
City,  Missouri  64198: 

1 .  Citizens  BancorpotOtion.  Inc., 
Tulsa,  Oklahoma;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Citizens 
Bank  of  Tulsa.  Tulsa.  Oklahoma. 

2.  Commerce  Bancshares,  Inc.,  Kansas 
City,  Missouri,  and  CBI-Central  Kansas, 
Inc.,  Kansas  Qty,  Missouri;  to  merge 
with  The  Walnut  Valley  Corporation,  El 
Dorado.  Kansas,  and  thereby  indirectly 
acquire  Walnut  Valley  State  Bank,  El 
Dorado,  Kansas. 

Board  of  Governors  of  tb«  Federal  Reserve 
System.  December  8, 1993. 
William  W.  Wiles, 
Secntary  of  the  Board. 
IFR  Doc.  93-30414  Filed  12-13-93;  8:45  am) 

■LUNG  coos  «21»«1.f 


Jamee  artd  Sue  Itarfcwell;  Change  in 
Bank  Controt  Notlcee;  Acquiettlons  of 
Shares  of  Banks  or  Bank  Holding 
Companlee 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  bctors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragra^  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  in^>ectioD  at  the  Federal 


Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Govwnors.  Comments  must  be  received 
not  later  than  January  3. 1994. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1 .  fames  and  Sue  Markweil,  Island. 
Kentucky;  to  acquire  an  additional  16.8 
percent  of  the  voting  shares  of 
Cooununity  Bancorp  of  McLean  County, 
Kentucky,  Inc..  Island.  Kentucky,  for  a 
total  of  27.5  percent,  and  thereby 
indirectly  acquire  First  Security  Bank 
and  Trust.  Island,  Kentucky. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  8. 1993. 
William  W.  Wiles, 
Secretary  of  the  Board. 
IFR  Doc  93-30415  Filed  12-13-93;  8:45  am] 
enxMO  COM  smmi-t 


Republic  Bancorp  Co.,  at  al.; 
Formation  of,  Acqulattlon  by,  or 
Merger  of  Bank  Holding  Companies; 
and  Acquisition  of  Nonbanktng 
Company 

The  company  listed  in  this  notice  has 
applied  under  §  225.14  of  the  Board's 
Regulation  Y  (12  CFR  225.14)  for  the 
Board's  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  company  has  also  appliml  imder 
S  225.23(a)(2)  of  Regulation  Y  (12  CFR 
225.23(a)(2))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to '  *~ 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 


produce  ben^ts  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conQicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  heu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regaraing  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  6, 
1994. 

A.  Federal  Reserve  Bank  of  Chicago 
Games  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago.  Illinois 
60690: 

1.  Republic  Bancorp  Co.,  Orland  Park. 
Illinois;  to  acquire  100  percent  of  the 
voting  shares  of  MAH  Bancorp.  Inc.. 
Orland  Park.  Illinois;  and  Republic 
Bancorp  Company,  Orland  Park, 
Illinois,  and  therri)y  indirectly  acquire 
Republic  Bank  of  Chicago,  Chicago, 
Illinois. 

In  connection  with  this  application. 
Applicant  and  Republic  Bancorp 
Company,  Orland  Park.  Illinois,  also 
propose  to  acquire  MAH  Financial,  Inc., 
Chicago,  Illinois,  its  subsidiary,  APL 
Financial,  Inc.,  Chicago,  Illinois,  and 
thereby  indirectly  acquire  First  Cook 
Community  Bank,  F.S.B..  Chicago, 
IlUnois.  and  thereby  engage  in  operating 
a  savings  association  pursuant  to  § 
225.25^)(9)  of  the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  8. 1993. 
WUbam  W.  Wiles, 
Secretary  of  the  Board. 
IFR  Doc  93-30416  Filed  12-13-93;  8;45  ami 
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UNITEDCORP,  et  al.;  Notice  of 
Applications  to  Engage  de  novo  In 
Permissible  Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under  § 
225.23(a)(1)  of  the  Board  s  Regulation  Y 
(12  CFR  225.23(aKl))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  $  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
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Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  hidicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  pubUc.  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  hew  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  December  29, 1993. 

A.  Federal  Reserve  Bank  of  Boston 
(Robert  M.  Brady,  Vice  President)  600 
Atlantic  Avenue,  Boston,  Massachusetts 
02106: 

I.  UNITEDCORP,  Bangor.  Maine;  to 
engage  de  novo  through  its  subsidiaries. 
Trust  Company  of  Maine,  Inc.,  Bangor, 
Maine,  and  Fiduciary  Services,  Inc., 
Bangor,  Maine,  in  trust  company 
functions  piu^uant  to  §  225.25(b)(3)  of 
the  Board's  Regulation  Y. 

B.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261: 

l.FB-M Bank  Corp.,  Timberville, 
Virginia;  to  engage  de  novo  in 
community  development  in  the  form  of 
(i)  a  $400,000  investment  in  Housing 
Equity  Fund  of  Virginia  II,  L.P.,  an 
equity  fund  which  plans  to  finance  low- 
cost  housing  in  Virginia;  and  (ii)  equity 
investments,  or  loans  for  rental  property 
or  equity  positions  in  similar  housing 
projects  pursuant  to  $  225.25(b)(6)  of  the 
Board's  Regxilation  Y.  These  activities 
will  be  conducted  in  the  State  of 
Virginia. 

1  Federal  Reyrve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 


President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Zappco,  Inc..  St  Cloud,  Minnesota; 
to  engage  de  novo  in  management 
consulting  to  depository  institutions, 
including  provioing  advice  on  credit 
policies  and  administration,  advice  on 
compliance  policies  and  current 
regulatory  issues,  and  provitling  audit 
services  pursuant  to  225.25(b}(ll)  of  the 
Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  8, 1993. 

William  W.Wilas. 

Secretary  of  the  Board. 

IFR  Doc.  93-30417  Filed  12-13-93;  8:45  am] 
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[Docket  No.  R-0ei7I 

Federal  Reserve  Bank  Services; 
Correction 

In  FR  Doc.  93-29384  published  on 
December  1, 1993,  on  page  63366,  in  the 
third  column,  seven  lines  up  from  the 
bottom  of  the  column,  in  the  "DATES" 
caption,  "February  28, 1993"  is 
corrected  to  read  "March  4, 1994". 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  December  8. 1993. 
William  W.Wiks, 
Secretary  of  the  Board. 
[FR  Doc.  93-30412  Filed  12-13-93;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUKAAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Study  of  the  Puncture  Resistance  of 
Glove  Liners:  Meeting 

The  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  of  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
annoimces  the  following  meeting: 

Name:  Study  of  the  Puncture  Resistance  of 
Glove  Liners. 

Time  and  Date:  1  p.m.-4:30  p.m..  January 
12. 1994. 

Place:  Division  of  Safiety  Research,  Large 
Confisrence  Room,  NIOSH,  CDC.  3040 
University  Avenue,  Morgantown,  West 
Virginia  26505-2888. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  The  purpose  of  the  meeting  is  to 
obtain  information  for  the  development  of  a 
NIOSH  protocol  for  a  proposed  experiment 
that  will  determine  the  puncture  resistance  of 
glove  liners  to  cannula  and  suture  needles. 
Viewpoints  and  suggestions  from  industry, 
labor,  academia,  other  government  agencies, 
and  the  public  are  invited. 


Contact  Person  for  Additional  Information: 
Daniel  J.  Hewett.  NIOSH,  CDC,  944  Chestnut 
Ridge  Road,  Mailstop  119.  Morgantown.  West 
Virginia  26505-2888,  telephone  304/284- 
5803. 

Dated:  December  7, 1993. 
Ehrin  Hilyer, 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

[FR  Doc  93-30420  Filed  12-13-93;  8:45  am] 
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The  National  Center  for  Environmental 
Health  (NCEH);  Meeting 

The  National  Center  for 
Environmental  Health  (NCEH)  of  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  annoimces  the 
following  meeting: 

Name:  Workshop  on  the  Health  Effects  of 
Air  Pollution  from  Non-Nuclear  Energy 
Production  and  Use:  Developing  a  Research 
Agenda. 

Times  and  Dates:  1  p.m. -5  p.nL,  January 
20, 1994;  8  a.m.-2:30  p.m.,  January  21, 1994. 

Place:  Hyatt  Regency  Suites,  Perimeter 
Northwest,  2999  Windy  Hill  Road,  Marietta, 
Georgia  30067. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  In  December  1990,  the  Secretaries 
of  the  Def>artment  of  Energy  (DOE)  and 
Department  of  Health  and  Human  Services 
(HHS)  signed  a  Memorandum  of 
Understanding  (MOU)  that  transferred  the 
responsibility  for  the  management  and 
conduct  of  energy-related  analytic 
epidemiologic  studies  from  DOE  to  HHS. 
This  MOU  includes  guidelines  for  HHS  to 
assimie  resp>onsibility  for  setting  a  research 
agenda  for  persons  potentially  exposed  to 
radiation  and  potential  health  hazards    . 
resulting  from  non-nuclear  energy 
production  and  use.  HHS  has  delegated 
responsibility  for  this  program  to  CDC  Thus 
for.  the  focus  of  CDC  has  bisen  on  the 
development  of  the  radiation  research 
agenda. 

With  this  workshop.  CDC  will  start  to 
develop  a  MOU-related  research  agenda  to 
address  health  effects  of  persons  exposed  to 
potential  hazards  resulting  from  non-nuclear 
energy  production  and  use.  The  specific 
purpose  of  the  workshop  is  to  solicit 
individual  advice  and  recommendations 
from  scientists  and  representatives  of  other 
Federal  agencies.  State  and  local 
governments,  academia.  and  the  public 
regarding  epidemiologic  research  needs  on 
the  health  effects  of  air  pollution  from  non- 
nuclear  energy  production  and  use.  The 
results  of  the  workshop  will  be  used  to 
develop  a  proposed  research  agenda  to  be 
presented  to  the  HHS  Advisory  Committee 
for  Energy-Related  Epidemiologic  Research 
as  stipulated  by  the  MOU. 

Matters  ToVe  Discussed:  The  following 
topic  areas  will  be  discussed:  (1)  Domestic 
Energy  Consumption  and  Conservation,  (2) 
Transportation,  and  (3)  Municipal  and 
Industrial  Energy  Production  and  Use.  The 
discussions  will  be  open  to  all  participants. 
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Agmdt  ttHM  ■■•  fubisct  to  dunga  as 
pTkwitlM  dictitok 

Contact  Pmwem  for  More  Information: 
James  Rifsnbuig.  Prirfk  Heahfa  Adviaor.  Air 
Pollution  and  Rasplratoiy  Health  Branch, 
Division  of  Environmantal  Hannla  and 
Health  EfEacts,  NCEa  CDC  4770  Bufaid 
Highway,  NE..  (P-30).  Atlanta.  Georgia 
30341-3724.  telephoas  404/4Sa-732a  FAX 
404/4Sa-7335. 
-  Dated  Decsmber  7, 1993. 
EbriuHilyer. 

Associate  Dinctorfor  Policy  Coordination. 
Centers  for  Disease  Control  and  Prevention 
(CDCh 

[FR  Doc  0^30419  FIM 12-13-93: 6:45  am] 
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Food  and  Drug  AdminMratlon 
[OockM  No.  93E-02S01 

Determination  of  Regulatory  Review 
Period  fc>r  Purpoeea  of  Patent 
Extension;  VentrllexiS  Cadence® 
Model  V-1 00  Tiered  Therapy 
Defibrillator  Syatem 

AGD4CY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUHMARV:  The  Food  and  Drug 
Administration  (FDA)  has  detwmined 
the  regulatory  review  pieriod  kx 
Ventritex®  Cadence<B  Model  V-100 
Tiered  Therapy  Defibrillator  System  and 
is  publishing  this  notice  of  that 
determination  as  required  by  law.  FDA 
has  made  the  determination  because  of 
the  siibmissioD  of  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks,  Department  of  Commerce, 
for  the  extension  of  a  patent  wfaidi 
claims  that  medical  device. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drxig  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 
Rockville.  MD  20857. 
FOR  FURTHER  MFORMATION  COMTACT: 
Brian  ).  MaUdn.  Office  of  Health  Affairs 
(HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-1382. 
SUPPLEMENTARY  MFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Terra  RestoraUon  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  3rears 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
muketed.  Under  these  acts,  a  product's 


regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extensiaa 
anappMcMrt  mey  receive. 

FDA  lecBDtly  ^tpproved  for 
marketing  the  medical  device 
Ventzltax*  Cadence*  Modal  V-lOO 
Tiered  Therapy  Defibrillatcv  System. 
VentritexA  Cadence*  Model  V-100 
Tiered  Therapy  Defibrillator  System  is 
indicated  for  use  in  patients  with  a 
history  of  hemodynamically 

rfimprnmining  ventricular 

tachyarrhythmias.  Subsequent  to  this 
approval,  the  Patent  and  Trademark 
Office  received  a  patent  term  restoration 
application  for  Ventritex*  Cadence® 
Model  V-100  Tiered  Therapy 
Defibrillator  System  (U.S.  Patent  No. 
4,868,908)  from  Ventritex,  Inc..  and  the 
Patent  and  Trademark  Office  requested 
FDA's  assistance  in  determining  this 
patent's  eligibility  for  patent  term 
restoration.  FDA,  in  a  letter  dated  July 
28, 1993,  advised  the  Patent  and 
Trademaric  Office  that  this  medical 
device  had  undergone  a  regulatory 
review  period  and  that  the  approval  of 
Ventritex*  Cadence*  Model  V-100 
Tiered  Therapy  Defibrillator  System 
represented  the  first  commercial 
marketing  or  use  of  the  product.  Shortly 
thereafter,  the  Patent  and  Trademark 
Office  requested  that  the  FDA  determine 
the  product's  regulatory  review  period. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  a  testing  phase  and 
an  approval  phase.  For  medical  devices, 
the  testing  phase  begins  with  a  clinical 
investigation  of  the  device  and  runs 
imtil  the  approval  phase  begins.  The 
approval  phase  starts  with  Uie  initial 
submission  of  an  application  to  market 
the  device  and  continues  imtil 
permission  to  market  the  device  is 
granted.  Although  only  a  portion  of  a 
regulatory  review  period  may  count 
toward  the  actual  amount  of  extension 
that  the  Commissioner  of  Patents  and 
Trademarks  may  award  (half  the  testing 
phase  must  be  subtracted  as  well  as  any 
time  that  may  have  occurred  before  the 
patent  was  issued),  FDA's  determination 
of  the  length  of  a  regulatory  review^  ^ 
period  for  a  medical  device  will  include 
all  of  the  testing  phase  and  approval 
phase  as  specified  in  35  U.S.C. 
156(g)(3)(B). 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
Ventritex®  Cadence®  Model  V-lOO 
Tiered  Therapy  Etefibrillator  System  is 
1,473  days.  Of  this  time.  895  days 
occurred  during  the  testing  phase  of  the 
regulatory  review  period,  while  578 
days  occurred  during  the  approval 
phase.  These  periods  of  time  were 
derived  from  the  following  dates: 

1.  The  date  the  investigational  device 
exemption  (IDE)  became  effective:  April 


20, 1989.  The  applicant  claims  that  the 
investigaticmal  device  exemption  [JDE) 
required  under  section  520(g)  of  the 
Federal  Pood.  Drug,  and  Cosmetic  Act 
became  effective  on  |une  20, 1989. 
HoweVer,  FDA  records  indicate  that  the 
IDE  became  effective  on  April  20, 1989, 
the  date  an  which  conditi(Hud  approval 
of  the  IDE  was  granted. 

2.  The  date  an  application  was 
initially  submitted  with  respect  to  the 
device  under  section  515  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  October 
1, 1991.  FDA  has  verified  the 
applicant's  claim  that  the  premarket 
approral  application  (PMA)  for 
Ventritex®  Cadence®  Model  V-100 
Tiered  Therapy  Defibrillator  System 
(PMA  No.  P910O23)  was  initially 
submitted  on  October  1, 1991. 

3.  The  date  the  application  was 
approved:  April  30. 1993.  FDA  has 
verified  the  applicant's  claim  that  PMA 
No.  P910O23  was  approved  on  April  30. 
1993. 

This  determinatim  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patmt  and 
Trademark  Office  ^phes  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  pat«it  extension, 
this  applicant  seeks  223  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  February  14, 1994,  submit 
to  the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA, 
on  or  before  Jtme  13. 1994,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Kept.  857. 
part  1,  98th  Cong.,  2d  sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  November  24, 1993. 
Stuart  L.  NigMagale. 
Associate  Commissioner  for  Health  Affairs. 
[FR.DOC.  93-30428  Rled  ia-13-93;  8:45  am) 
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HeaWi  Care  Financing  Adrotnlatratlon 

[8PD-776-PN] 

RiN093S-AQ27 

lyiedlcare  Program;  Propoaed 
Addittona  To  and  Deieliona  From  the 
Currant  Ual  of  Covered  Proceduree  (or 
Ambulatory  Surgical  Camera 

AQENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTKM:  Proposed  notice. 

StniMARY:  Ibis  proposed  notice  would 
implement  section  1833(iKl)  of  the 
Social  Security  Act.  which  requires,  in 
part,  that  the  list  of  covered  ambulatory 
surgical  center  (ASC)  procedures  be 
reviewed  and  updated  at  least  every  2 
years. 

This  notice  announces  and  solicits 
public  comment  on  the  specific 
proposed  additions  to,  and  deletions 
from,  the  list  of  surgical  procedures  for 
which  facility  services  are  covered 
when  the  procedures  are  performed  in 
a  Medicare-participating  ASC.  The 
notice  also  announces  and  solicits 
public  comment  on  our  proposal  to 
change  our  criteria  for  deleting 
procedures  from  the  ASC  list 
Additionally,  it  announces  and  solicits 
pubUc  conmient  on  the  assignment  of 
payment  groups  for  each  addition. 
DATES:  Written  comments  will  be 
considered  if  we  receive  them  at  the 
appropriate  address,  as  provided  below, 
by  5  p.m.  on  Fri>ruary  14. 1994. 
ADDRESSES:  Mail  written  comments  (an 
original  and  3  copies]  to  the  following 
address:  Health  Care  Financing 
Administratian,  Department  of  Health 
and  Human  Services,  Attention:  BPD- 
776-PN,  P.O.  Box  26688,  Baltimore.  MD 
21207. 

If  you  prefer,  you  may  deliver  your 
written  comments  (an  original  9nd  3 
copies)  to  one  of  the  following 
addresses: 
Room  309-G.  Hubert  H.  Himiphrey 

Building.  200  Independence  Avenue. 

SW..  Washington,  DC  20201,  or 
loom  132.  East  High  Rise  Building, 

6325  Security  Boulevard.  Baltimore. 

MD  21207. 

Because  of  staffing  ajod  resource 
imitations,  we  cannot  accept  comments 
)y  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
BPI>-776-PN.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
generally  beginning  approximately  3 
weeks  after  publication  of  a  docimiant. 
in  room  309--G-of  the  Department's 
offices  at  200  Independence  Avenue, 
SW.,  Washington.  DC.  on  Monday 


throng  Friday  of  eech  week  from  8:30 
a.m  to  5  p.m.  (phone:  (202)  690-7890). 

Copies:  To  order  copies  of  the  Federal 
Register  containing  this  document,  send 
your  request  to:  New  Orders. 
Superintendent  of  Documents.  P.O.  Box 
371954.  Pittsbuigh.  PA  15250-7954. 
Specify  the  date  of  the  issue  requested 
and  enclose  a  chedc  or  money  <Mder 
payable  to  the  Superintendent  of 
Documents,  or  enclose  your  Visa  or 
MastOT  Card  nimiber  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  ai  (202) 
783-3238  or  by  faxing  to  (202)  275- 
6802.  The  cost  for  each  copy  is  $4.50. 
As  an  alternative,  you  can  view  and 
photocopy  the  Federal  Register 
document  at  most  libraries  designated 
as  Federal  Depository  Libraries  and  at 
many  other  pubhc  and  academic 
libraries  throughout  the  country  that 
receive  the  Federal  Register. 
FOR  FURTHER  MFORMATION  CONTACT:  Bob 
Cereghino,  (410)  966-4645  for  Proposed 
Additions  or  Deletions;  Joan  Sanow,   * 
(410)  966-5723  for  Proposed  Pajrment 
Groups. 

SUPPLEMENTARY  INFORMATION: 

I.  Backgroond 

Section  934  of  the  Omnibus 
Reconciliation  Act  of  1980  (Public  Law 
96-499),  enacted  on  December  5, 1980. 
amended  sections  1832(a)(2)  and  1833 
of  the  Social  Sectuity  Act  (the  Act)  to 
authorize  the  Secretary  to  provide 
benefits  for  services  perfbnned  in  an 
ambulatory  surgical  canter  (ASQ. 
Section  1833(i)(l)  of  the  Act  requires  the 
Secretary  to  specify,  in  consultation 
with  appropriate  medical  organizations, 
surgical  procedures  that,  although 
appropriately  performed  in  an  inpatient 
hospital  setting,  can  also  be  performed 
safely  on  an  ambulatory  basis.  The 
report  accompanying  the  legislation 
explained  that  the  Congress  intended 
that  procedures  currently  performed  on 
an  ambulatory  basis  in  ajmysician's 
office,  which  do  not  generally  require 
the  more  elaborate  facilities  of  an  ASC. 
should  not  be  included  in  the  list  of 
covered  procedures  (RR.  Rep.  No.  1167, 
96th  Cong..  2d  Sess.  390,  reprinted  in 
1980  U.S.aaAJ4.  5526,  5753).  Section 
9343  of  the  Oomibus  Budget 
Reconciliation  Act  of  1986  (OBRA  '86) 
(Public  Law  99-509).  enacted  on 
October  21. 1986,  required  that  the  list 
of  covered  ASC  procedures  be  reviewed 
and  updated  at  Uast  every  2  years. 

On  August  5. 1982.  we  published  a 
final  rule  in  the  Federal  Roister  (47  FR 
34094)  to  establish  Medicare  coverage 
for  ASC  services  at  42  CFR  part  416. 
These  regulations  were  amended  oo 
November  14. 1986  (51  FR  41351).  June 


12. 1987  (52  FR  22454).  as»l  April  7. 
1988  (53  FR  V1508).  We  implement  the 
provision  requiring  the  Secxetaiy-to 
publish  a  list  of  procedures  covered  in 
an  ASC  through  issuance  of  periodic 
notices  in  the  Federal  Register. 

Section  9343  of  OBRA  '66  amended 
section  1833(iKl)  of  the  Act  to  requiie 
that  the  ASC  list  of  procedures  be 
reviewed  and  updated  by  April  21. 
1967,  and  not  less  often  than  every  2 
years  thereafter.  As  a  result,  we 
published  updates  in  the  Federal 
Register  on  April  21. 1987  (52  FR 
13176),  June  1. 1989  (54  FR  23540),  and 
December  31. 1991  (56  FR  67667).  These 
up>dates  supplement  the  original  list  of 
covered  ASC  procedures  published  on 
August  5. 1982  (47  FR  34099). 

In  line  with  the  Congressional  intent, 
current  regulations  (42  CFR  416.65(a)) 
list  the  following  general  requirements 
regarding  the  range  of  covered  ASC 
services: 

•  Procedures  on  the  list  are 
commonly  performed  on  an  inpatient 
basis  but.  consistent  with  accepted 
medical  practice,  also  may  be  performed 
in  an  ASC. 

•  The  list  excludes  procedures  that 
are  commonly  performed,  or  may  be 
safely  performed,  in  a  physician's  office. 

•  Procedures  are  limited  to  those 
requiring  a  dedicated  operating  room 
and  generally  do  not  require  an 
overnight  stay. 

•  The  list  does  not  contain 
procedures  excluded  from  Medicare 
coverage. 

In  addition,  oirrent  regulations 
(§  416.65(b))  list  the  following  specific 
requirements: 

•  Covered  surgical  procediires  are 
Umited  to  those  that  dD  not  generally 
exceed — 

+  A  total  of  90  minutes  operating 
time;  and 

+  A  total  of  4  hours  recovery  or 
convalescent  time. 

•  If  the  covered  surgical  procedures 
require  anesthesia,  the  ane^esia  must 
be— 

•f  Local  or  regional  anesthesia;  or 
•f  General  anesthesia  of  90  minutes  or 
less  duration. 

•  Covered  surgical  procedures  may 
not  be  of  a  type  tbat — 

•  Generally  result  in  extensive  blood 
loss; 

■«■  Requiie  major  or  prolonged 
invasion  of  body  cavities; 

•f  Directly  involve  major  blood 
vessels;  at 

+  Are  generally  emergency  ot  lile- 
threateoing  in  nature. 

Currently.  ASC  covered  procediues 
are  classified  according  to  an  eight 
group  payment  classification  system,  as 
follows: 
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Group  1—^295 
Group  2 — $395 
Group  3— $453 
Group  4— $558 

Group  5 — $637 

Group  6—5800  ($600  -f  $200) 

Group  7— $883 

Group  8-$930  ($730  ♦  $200) 

(The  $200  payment  allowance  in 
Groups  6  and  8  is  for  intraocular  lenses 
(lOLs).)  A  ninth  payment  group  allotted 
exclusively  to  extracorporeal  shock 
wave  lithotripsy  (ESWL)  services  was 
established  in  the  notice  with  comment 
period  published  December  31, 1991  (56 
FR  67666).  The  decision  in  American 
Lithotripsy  Society  v.  Sullivan,  785  F. 
Supp.  1034  P.D  C  1992)  prohibits  us 
from  paying  for  these  services  under  the 
ASC  benefit  at  this  time.  ESWL  payment 
rates  are  the  subject  of  a  separate 
Federal  Register  proposed  notice, 
which  was  publisned  October  1, 1993 
(58  FR  51355). 

The  ASC  facility  payment  for  all 
procedures  in  eacn  group  is  established 
at  a  single  rate  adjusted  for  geographic 
variation.  This  prospectively 
determined  facility  group  rate  does  not 
in(^\ide  physicians'  fees  and  other 
medical  items  and  services  (for 
example,  prosthetic  devices,  except 
lOLs)  for  which  separate  payment  is 
authorized  imder  other  provisions  of  the 
Medicare  program.  Rather,  the  rate  is  a 
standard  overhead  amount  that  covers 
the  cost  of  services  such  as  nursing, 
supplies,  equipment,  and  use  of  the 
facility. 

Section  9343  of  OBRA  '86  amended 
section  1833(i)(2)(A)  of  the  Act  to 
require  updating  of  the  ASC  pajrment 
rates  annually  begiiming  no  later  than 
July  1. 1987.  In  addition,  so  that  the 
most  current  wage  index  values  can  be 
used  in  determining  payment  amounts 
for  ASC  facility  services,  annual  ASC 
payment  rate  updates  are  implemented 
concurrently  with  the  annual  update  of 
the  inpatient  hospital  prospective 
payment  system  wage  index  published 
in  the  Federal  Register. 

Section  13531  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993  (OBRA  '93) 
(Public  Law  103-66),  enacted  on  August 
10, 1993,  prohibits  the  Secretary  from 
providing  for  any  inflation  update  in  the 
ASC  payment  rates  for  fiscal  years  1994 
and  1995;  therefore,  there  will  be  no 
publication  of  an  ASC  payment  rate 
update  notice  this  year.  In  addition,  the 
legislation  reducedl  the  allowance  for  an 
lOL  furnished  during  or  subsequent  to 
cataract  surgery  performed  in  an  ASC 
from  $200  to  $150  beginning  January  1, 
1994,  and  before  January  1. 1999.  As  a 
result,  the  payment  rates  will  remain  the 
same  in  fiscal  years  1994  and  1995,  but 


the  payment  allowance  for  an  lOL  in 
Groups  6  and  8  will  be  reduced  from 
$200  to  $150,  effective  January  1, 1994. 
Consequently,  six  of  the  eight  ASC 
payment  group  rates  will  remain  the 
same  in  fiscal  years  1994  and  1995,  but 
the  rates  for  Groups  6  and  8  will  be 
reduced  $50  each  to  reflect  the  lower 
lOL  allowance,  effective  January  1, 
1994. 

In  our  December  1991  notice,  we 
stated  that  changes  in  ASC  payment 
rates  and  the  list  of  ASC  covered 
procedures  would  be  implemented 
concurrently  during  the  years  in  which 
both  are  updated  (56  FR  67677).  The 
ASC  payment  rates  and  the  ASC 
procedure  list  were  updated 
concvurently  for  the  first  time  effective 
for  ASC  services  furnished  beginning 
December  31, 1991.  Because  of  the 
OBRA  '93  freeze  on  the  ASC  payment 
rates  for  fiscal  years  1994  and  1995,  the 
ASC  payment  rate  update  notice  will 
not  be  published  this  year.  The  final 
notice  updating  the  ASC  procedures  list 
will  be  published  separately. 

n.  Provisions  of  the  Proposed  Notice 

In  this  notice,  we  propose  specific 
procedures  for  addition  to,  or  deletion 
from,  the  ASC  list.  These  proposed 
changes  are  the  result  of  our 
consideration  of  data  on  site  of  service 
from  the  National  Claims  History  File 
(NCHF).  as  explained  in  section  n.A.  of 
this  notice,  and  general  correspondence 
received  from  the  public  and  medical 
commimity  over  the  past  few  years.  For 
each  proposed  addition,  we  propose  a 
payment  group  established  by  ovur  staff 
based  on  payment  rates  for  codes  on  the 
existing  ASC  list  in  the  same  CPT 
grouping  that  we  believe  are  similar  in 
surgical  method  and  resource 
consumption. 

With  the  advice  of  our  medical  staff, 
we  are  proposing  to  add  surgical 
procedures  performed  in  ASCs  that 
meet  the  requirements  of  §  416.65  (a) 
and  (b)  ("Covered  surgical 
procedures" — "General  standards"  and 
"Specific  standards,"  respectively).  For 
a  more  detailed  description  of  our 
criteria,  see  section  n.A.  of  this  notice. 
We  are  also  proposing  to  modify  our 
criteria  for  deleting  procedures  from  the 
ASC  list.  We  invite  comments  on  the 
proposed  deletions  and  additions  listed 
in  Addenda  A  and  B  and  on  other 
procediu-es  not  included  in  Addenda  A 
and  B.  To  be  given  serious 
consideration,  however,  commenters' 
requests  for  additions  or  deletions 
should  adhere  to  the  requirements  in 
$  416.65(a)  and  (b). 

In  our  February  8, 1990,  Federal 
Register  notice  (55  FR  4539),  we  stated 
our  intent  to  incorporate  annual 


revisions  of  the  Physicians'  Current 
Procedural  Terminology  (CPT)  into  our 
list  of  procedures  covered  in  an  ASC. 
(The  CPT,  which  is  published  by  the 
Americfin  Medical  Association,  is  a 
listing  of  descriptive  terms  and 
identifying  codes  for  reporting  medical 
services  and  procedures  performed  by 
physicians.)  A  new  procedure  code  is 
added  to  the  ASC  Ust  if  it  replaces  a 
code  that  was  covered  in  an  ASC  before 
the  CPT  update,  as  evidenced  by  the 
CPT  cross-references.  During  the  interim 
period  between  publishing  Federal 
Register  notices  updating  the  ASC  list, 
we  add  or  delete  codes  in  accordance 
with  the  CPT  annual  update  through  a 
revision  of  the  Medicare  Carriers 
Manual.  We  then  solicit  public 
comments  on  these  codes  during  the 
next  biennial  update  of  the  list. 

Therefore,  we  are  also  proposing  for 
public  comment  the  procedure  codes 
that  were  added  to,  or  deleted  from,  the 
ASC  list  through  changes  to  the 
Medicare  Carriers  Manual  transmittal 
numbers  1418  and  1452,  as  a  result  of 
updates  of  the  1992  or  1993  editions  of 
the  CPT,  as  listed  in  Addendum  C.  The 
instructions  adding  these  procedure 
codes  to  the  Medicare  Carriers  Manual 
were  effective  either  January  30, 1992, 
or  January  1, 1993,  as  noted  in 
Addendimi  C.  The  instructions  deleting 
these  procedure  codes  from  the  ASC 
covered  procedures  list  through  the 
Medicare  Carriers  Manual  were  effective 
either  March  31, 1992,  or  will  be 
effective  July  7, 1993,  as  also  noted  in 
Addendiun  C. 

In  addition,  we  propose  to  remove 
from  the  ASC  list  five  CPT  codes  that 
involve  procedures  relating  to  the  usage 
of  implantable  infusion  pumps  not 
covered  by  Medicare:  Codes  36530, 
36531,  36532,  63750,  and  63780. 
Removal  of  these  codes  is  necessary  to 
prevent  erroneous  Medicare  payments 
because  procedures  involving  implanted 
devices  not  covered  by  the  Medicare 
program  also  are  not  covered. 

A.  Criteria  for  Determining  Procedures 
To  Be  Added  to  the  ASC  List 

In  the  August  1987  proposed  notice 
(52  FR  29729),  we  described  the  criteria 
that  we  would  use  in  developing  the 
ASC  covered  procedures  list.  Using  data 
fiom  the  1984  Part  B  Medicare  Data 
(BMAD)  files  (the  BMAD  files  were 
replaced  by  the  NCHF),  we  decided  that 
if  a  procedure  was  performed  on  an 
inpatient  basis  20  percent  of  the  time  or 
less,  or  in  a  physician's  office  50  percent 
of  the  time  or  more,  it  should  not  be 
covered  when  jwrformed  in  an  ASC.  We 
may  make  exceptions  and  override  the 
criteria  to  maintain  clinical  consistency 
when  we  believe  the  data  are  inaccurate. 
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These  site-of-service  criteria  are  called 
the  20/50  criteria  in  this  document. 
Based  on  our  analysis  of  available 
claims  payment  data,  we  believed  these 
levels  best  reflected  the  legislative 
objectives  of:  (1)  Moving  procedures 
from  the  more  expensive  hospital 
inpatient  setting  to  the  less  expensive 
ASC  setting,  and  (2)  preventing  the 
migration  of  procedures  from  me  less 
expensive  physician's  office  setting  to 
the  ASC.  We  indicated  we  would 
continually  monitor  our  claims 
experience  in  order  to  ensure  that  the 
20/50  criteria  continue  to  achieve  these 
objectives. 

In  developing  this  list  of  procedures 
for  ASC  coverage,  ve  use  the  Common 
Working  File  (CWF)  to  evaluate  the 
usual  site  of  service  of  surgical 
procedures.  The  CWF  is  a  Medicare  Part 
A  and  Part  B  benefit  coordination  and 
pre-payment  claims  validation  system 
that  uses  localized  databases  maintained 
by  designated  carriers.  The  data  from 
the  CWF  is  supplied  to  the  NCHF 
maintained  by  our  Bureau  of  Data 
Management  and  Strategy  (BDMS).  The 
NCJIF  is  derived  from  100  percent  of  the 
claims  that  are  processed  by  BDMS. 
Claims  source  data  are  extracted  from 
the  NCHF  to  create  an  array  of  every 
procedure  code  used  by  each  carrier  in 
processing  Medicare  claims.  The  NCHF 
includes  data  elements  such  as 
frequency,  submitted  charges,  allowed 
charges,  and  denied  services.  These 
variables  can  be  arrayed  for  each 
procedure  code  by  site  of  service  (for 
example,  a  physician's  office)  and  by 
type  of  service  (for  example,  a  surgical 
service).  Procedures  are  reported  using 
the  HCFA  Common  Procedure  Coding 
System  (HCPCS). 

In  preparing  this  proposed  notice,  we 
used  claims  processed  in  calendar  year 
1992  as  the  source  data  in  assessing  site 
of  service.  We  edited  the  claims  data  file 
to  exclude  claims  from  anesthesiologists 
and  surgical  assistants  to  produce  more 
accurate  siteof-service  data.  Failure  to 
exclude  anesthesiologists  and  surgical 
assistants  would  skew  the  inpatient 
percentage  site  of  service  because  as 
many  as  three  claims  may  be  submitted 
for  each  inpatient  procedure  while  a 
procedure  performed  in  an  ASC  or 
physician's  office  is  less  likely  to  have 
more  than  one  claim. 

Id  addition  to  reviewing  the  site-of- 
service  data  for  procedures  suggested  by 


the  public  in  general  oonespondence, 
we  also  reviewed  the  data  for  all 
covered  procedures  on  the  current  list 
as  well  as  data  for  all  other  codes  in  the 
surgeiy  section  of  the  1992  edition  of 
the  CPT.  Our  profxised  additions  and 
deletions  are  based  on  a  comprehensive 
analysis  of  site-of-service  data  for  all 
codes  in  the  surgery  section  of  the  CPT. 

We  array  a  CPT  code  by  site  of  service 
to  determine  whether  it  is  a  surgical 
procedure  that  is  commooly  furnished 
on  an  inpatient  basis  or  is  furnished  in 
a  physician's  office  less  than  a  majority 
of  the  time.  Based  on  these  data,  we 
decide  to  consider  a  procedure's 
coverage  when  performed  in  an  ASC  if 
it  meets  the  20/50  critnia  discussed 
earlier  in  this  notice. 

We  further  exclude  from  ASC 
coverage  those  procedures  that  are 
generally  excluded  from  Medicare 
coverage  (for  example,  cosmetic  at 
dental  procedures]  or  are  inappropriate 
for  the  Medicare  population  (for 
example,  pediatric  procedures). 

B.  Proposed  Additions 

1.  Additions  Based  on  Data 

The  proposed  additions  listed  in 
Addendum  B  are  the  result  of  our 
consideration  of  site-of-service  data 
from  the  NCHF,  suggestions  from  our 
medical  staff,  and  suggestions  from  the 
general  public  in  correspondence  over 
the  past  2  yeas.  The  proposed  additions 
are  listed  according  to  body  system  and 
CPT  coding.  A  proposed  payment  group 
is  also  given  for  each  procedure. 

In  developing  the  additions  to  the  list, 
we  considered  all  surgical  procedures 
that  met  the  criteria  discussed  in  section 
n.A.  (that  is,  site-of-service  criteria, 
appropriateness  for  the  Medicare 
population,  and  conformance  with 
general  Medicare  coverage 
requirements).  We  then  excluded 
procedures  that  did  not  meet  the  criteria 
set  forth  in  §416.65  (for  example, 
extensive  blood  loss,  prolonged 
invasion  of  body  cavity,  and  prolonged 
surgical  and  recovery  time).  The 
remaining  procedures  are  proposed  foi 
addition  to  the  list  of  prooed\ires 
covered  in  an  ASC,  as  listed  in 
Addendum  B. 

2.  Suggestions  for  Additions  Not 
Accepted 

Since  the  pubhcation  of  the  December 
1991  notice,  we  have  had  ongoing 


informal  consultations  with  professional 
and  medical  organizations.  These 
societies  have  suggested  additions  to  the 
ASC  list,  which  we  have  considered  and 
some  of  which  we  have  incorporated  in 
this  notice.  We  have  also  received 
several  suggestions  for  procedures  to  be 
added  to  the  hst  from  the  public 
through  general  correspondence.  We 
have  analyzed  each  request  for  site  of 
service  using  the  1991  NCHF  data  to 
ascertain  whether  it  meets  the  20/50 
criteria.  Some  correspondents  have 
asked  us  to  add  a  code  solely  because 
we  have  similar  or  related  ("family") 
codes  already  on  the  Ust  We  try  to 
include  related  codes,  but  we  require  in 
most  instances  that  these  codes  also 
meet  our  20/50  criteria.  In  Addendum 
D.  we  list  each  CPT  code  that  has  been 
suggested  but  not  accepted.  The 
description  for  each  CPT  code  is 
followed  in  parentheses  by  the  1992 
billing  data  inpatient  and  office  site-of- 
service  percentages,  which  indicate  why 
we  did  not  accept  the  suggestion  to  add 
the  code  to  the  ASC  list. 

CPT  codes  49310  and  49311 
(laparoscopic  cholecystectomy)  also 
have  been  proposed  by  the  pid>lic  for 
addition  to  the  ASC  list.  Among  other 
indications,  the  medical  information 
available  to  date  indicates  these 
procedures  usually  require  at  least  one 
overnight  stay.  Since  this  exceeds  the  4- 
hoiu  recovery  time  specified  in 
§416.65(b)(l)(ii),  we  do  not  believe 
these  procedures  are  appropriate  for  the 
outpatient  ASC  setting  at  this  time.  In 
addition,  claims  billing  data  indicate 
CPT  code  49310  is  performed  76  percent 
of  the  time  on  an  inpatient  hospital 
basis,  and  CPT  code  49311  is  performed 
74  percent  of  the  time  on  an  inpatient 
hospital  basis. 

Cne  commenter  suggested  adding  to 
the  ASC  list  the  CPT  code  19240. 
Mastectomy,  modified  radical, 
including  axillary  lymph  nodes  and 
pectoralis  minor  muscle,  but  excluding 
pectoralis  major  muscle.  This  surgery  is 
done  92  percent  of  the  time  on  an 
inpatient  basis.  It  requires  more  than  the 
90  minutes  operating  time  permitted  for 
ASC  coverage  under  §  416.65(b)(l){i) 
and  is  not  appropriate  in  the  ASC 
setting  for  most  Medicare  patients. 

One  commenter  to  our  December  1991 
notice  suggested  the  addition  of  the 
following  penile  prosthesis  surgery 
codes:  •  . 


CPT  code 


54401 
54405 
54407 


Description 


Insertion  of  penfle  prosthesis:  Inflatabie  (self-contained). 

InserBon  of  inflatable  (multi-component)  penile  pfosthesis,  Induding  placement  of  pump,  cylinders.  and/Of  reserwjir. 

Removal,  repair,  or  replacement  of  inflatst>le  (multi-component)  penile  prosthesis,  Including  pump  and/or  rasan^r  and/or  cylinders. 
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We  had  proposed  to  add  penile 
prosthesis  s\irgery  in  ovi  notice 
published  December  7, 1990  (55  FR 
50590)  and  had  received  comments 
from  nine  urologists,  one  professional 
society,  and  one  supplier,  all  of  whom 
had  opposed  our  proposal  to  add  penile 
prostheses  to  the  ASC  list. 

The  commenters  believed  that  these 
procedures  should  not  be  covered  in  an 
ASC  for  the  following  reasons: 

•  The  necessary  stabilization  for 
elderly  patients  may  be  medically 
difficult 

•  The  length  of  the  surgical  procedure 
often  exceeds  the  90  minutes  specified 
for  the  maximiun  length  of  an  ASC 
procedure. 

•  The  patient's  frequent  need  for 
irrigation  and  drainage  and  the 
possibility  of  urinary  retention  prolongs 
recovery  beyond  the  maximum  4  hours 
allowed  for  ASC  coverage. 

•  Patients  frequently  require 
continued  administration  of  intravenous 
antibiotics  to  diminish  the  risk  of 
infection. 

We  stated  in  our  December  1991 
notice  that  our  review  of  recent  billing 
data  showed  inpatient  percentages 
rai)ging  from  74  to  83  percent  for  penile 
prosthesis  procedures.  A  further  review 
of  more  recent  billing  data  shows 
inpatient  percentages  ranging  from  56  to 
68  percent  for  these  procedures.  Based 
upon  information  obtained  from 
surgeons,  penile  prosthesis  surgery 
recovery  time  is  24  to  72  hours.  We 
therefore  continue  to  believe  that  penile 
prostheses  implantations  generally  are 
not  suitable  for  the  Medicare  population 
in  the  ASC  setting. 

One  commenter  suggested  adding 
CPT  code  43830,  Gastrostomy, 
temporary  [ivhe,  rubber  or  plastic) 
(separate  procedure).  Our  billing  data 
indicate  this  procedure  is  performed  90 
percent  of  the  time  on  an  inpatient 
hospital  basis.  Since  this  procedure  is 
usually  performed  in  the  inpatient 
hospital  setting  for  Medicare  patients 
and  requires  an  overnight  stay,  we  are 
not  adding  it  to  the  Ust  of  procedures 
covered  in  an  ASC. 

Another  commenter  suggested  adding 
CPT  code  43030.  Cricopharyngeal 
myotomy.  According  to  our  billing  data, 
this  procedure  is  performed  79  percent 
of  the  time  on  an  inpatient  hospital 
basis.  The  commenter  believes  this 
procedure  is  performed  secondary  to 
voice  restoration;  however,  medical 
literature  indicates  that  this  procedure 
is  used  to  treat  pharyngoesophageal 
diverticulimi.  We  believe  that  this  is  an 
inpatient  procedure,  requiring  at  least 
an  overnight  stay,  and  is  generally 
inappropriate  for  Medicare  beneficiaries 
in  an  outpatient  setting. 


C.  Criteria  for  Determining  Procedures 
To  Be  Deleted  From  the  ASC  List 

The  practice  of  medicine  has  changed 
substantially  since  1980  when  the  ASC 
legislation  was  enacted.  At  that  time,  it 
was  common  to  perform  nearly  all 
surgery  on  an  inpatient  basis.  Today 
there  are  many  surgical  procedures  that 
are  performed  almost  exclusively  in  an 
ASC,  hospital  outpatient  department,  or 
physician's  office.  As  the  practice  of 
medicine  has  changed  over  the  years, 
procedures  that  were  at  one  time 
commonly  performed  on  an  inpatient 
basis  gradually  have  shifted  to  the 
hospital  outpatient  department  as  the 
most  common  site  of  service,  and  a  few 
eventually  have  shifted  to  the 
physician's  office  as  the  primary  site  of 
service.  Procedures  that  are  not  done  on 
an  inpatient  basis  or  that  are  primarily 
done  in  a  physician's  office  no  longer 
meet  the  conditions  specified  in  section 
1833(i)  of  the  Act.  This  development 
results  in  a  corresponding  change  in 
claims  data  to  lower  inpatient  and 
higher  physician's  office  site-of-service 
performance  percentages,  and  these 
procedures  no  longer  meet  our  20/50 
site-of-service  criteria. 

In  our  Jime  1, 1989,  Federal  Register 
notice  (54  FR  23546),  we  deleted  48 
procedures  from  the  then-existing  Ust 
that  no  longer  met  our  criteria.  If  we 
apphed  the  20/50  criteria  to  our  current 
ASC  list,  we  would  be  proposing 
deletion  of  a  number  of  procedures, 
such  as  cataract  removal,  that  we 
believe  are  appropriate  to  the  ASC 
setting. 

It  is  our  intention  to  implement 
section  1833(i)  of  the  Act  in  covering 
procedures  in  an  ASC  that  are 
appropriately  performed  on  an  inpatient 
basis,  when  considered  in  terms  of 
proper  utilization  of  hospital  inpatient 
facilities,  but  also  can  be  safely 
performed  on  an  ambulatory  basis. 
However,  we  are  concerned  that 
applying  the  same  site-of-service  criteria 
first  to  add  and  subsequently  to  delete 
a  procedure  from  the  ASC  list  will 
frustrate  the  legislative  objective  of^ 
shifting,  when  appropriate,  procedures 
from  the  more  expensive  hospital 
inpatient  setting  to  the  less  expensive 
ASC  setting.  Use  of  the  identical  criteria 
both  to  add  and  remove  procedures  does 
not  provide  latitude  for  minor 
fluctuation  in  utilization  settings  or 
errors  that  may  occur  in  the  site-of- 
service  data  used  for  analysis.  We 
believe  it  preferable  to  change  coverage 
in  the  ASC  setting  only  if  there  is  a 
trend  that  points  to  a  shift  in  the  site- 
of-service  setting,  indicating  a  change  in 
f>ractice  patterns  from  a  greater  to  a 
esser  resource  intensive  setting. 


Consequently,  we  are  proposing  the 
following  criteria  for  deleting  a 
procedure  from  ASC  coverage: 

The  combined  inpatient,  hospital 
outpatient,  and  ASC  site-of-service 
percentage  is  less  than  46  percent  of  the 
total  volume;  and  either — 

•  The  procedure  is  performed  50 
percent  of  the  time  or  more  in  a 
physician's  office:  or 

•  The  procedure  is  performed  10 
percent  of  the  time  or  less  in  an 
inpatient  hospital  setting. 

We  beheve  the  combined  inpatient, 
hospital  outpatient,  and  ASC  percentage 
reflects  the  proportion  of  settings 
demonstrating  use  of  a  dedicated 
operating  room,  as  intended  by  the  law 
in  specifying  ASC  coverage.  We  believe 
that,  for  ASC  coverage  to  be  appropriate, 
these  operating  room  facilities  must  be 
required  a  majority  of  the  time  a 
procedure  is  performed.  Thus,  a 
procedure  is  not  added  to  the  ASC  list 
if  the  physicians'  office  percentage 
exceeds  50  percent,  as  the  procedure 
does  not  require  operating  room 
facilities  a  majority  of  the  time. 
Moreover,  procedures  are  not  added  to 
the  list  unless  the  inpatient  percentage 
exceeds  20  percent. 

We  are  concerned  that  procedures 
may  migrate  from  the  inpatient  setting 
but  still  require  the  dedicated  operating 
room  a  significant  portion  of  the  time 
the  procedure  is  performed.  Therefore, 
we  propose  alternative  criteria  for 
deleting  procedures  already  approved 
for  the  ASC  but  which  no  longer  meet 
the  criteria. 

The  difficulty  in  developing  criteria  to 
meet  this  objective  is  that  the  site-of- 
service  data  include  locations  other  than 
the  operating  room  facihties  (inpatient, 
hospital  outpatient,  and  ASC)  and 
physicians'  offices.  These  other 
locations,  such  as  nursing  homes, 
patient  homes,  laboratories,  etc., 
generally  make  up  a  small  percentage  of 
the  total  site  of  service.  Nonetheless,  the 
inclusion  of  these  other  sites  prohibits 
us  itom  considering  physicians'  office/ 
operating  room  site-of-service  criteria 
for  deletion  at  the  50  percent  mark. 

We  have  considered  a  range  of 
numbers  for  the  deletion  criteria,  and 
oiu-  best  judgment  is  that  the  combined 
inpatient,  hospital  outpatient,  and  ASC 
site-of-service  percentage  of  46  percent 
is  the  most  appropriate  indicator  that  a 
procedure  no  longer  requires  operating 
room  facilities  a  majority  of  the  time. 
These  criteria  provide  for  use  of  the 
"other"  site-of  service  location  for  as 
much  as  4  percent  of  the  total 
occurrence  of  the  procedures  without 
requiring  us  to  delete  the  procedure. 

This  proposed  change  would  allow 
the  site  of  service  for  procedures  in  the 
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physician's  office  to  grow  from  below  50 
percent  (when  it  is  added)  to  as  high  as 
54  percent,  ls  long  as  the  proportion  of 
time  the  procedure  is  performed  in  the 
operating  and  recovery  rooms  remains 
at  48  percent.  Similarly,  the  criteria 
allow  procedures  to  move  from  an 
inpatient  hospital  site  of  service  to  an 
outpatient  operating  room  site  of 
service. 

These  alternative  criteria  would  allow 
for  the  movement  of  procedures  to  a  less 
intensive  setting  (that  is,  the  inpatient 
usage  may  decrease  considerably),  as 
long  as  the  need  for  dedicated  operating 
and  recovery  rooms  is  maintained.  We 
recognize  that  when  lines  are  drawn, 
some  procedures  narrowly  miss  the  line. 
Oui  judgment,  however,  is  that  the 
proposed  criteria  most  appropriately 
allow  for  the  movement  of  procedures  to 
less  intensive  settings  (that  is,  the 
inpatient  usage  may  decrease 
considerably),  as  long  as  the  need  for 
dedicated  operating  ani  recovery  rooms 
is  maintained.  At  the  same  time,  the 
proposed  criteria  would  protect  the 
program  from  having  to  pay  a  facility  fee 
for  those  procedures  whose  site-of- 
service  data  demonstrate  that  they  may 
be  performed  safely  in  a  physician's 
office  most  of  the  time. 

We  may  occasionally  make  an 
exception  to  these  general  criteria  if, 
based  on  the  advice  of  our  medical  staff, 
we  beUeve  that  the  site-of-service  data 
are  deceptive.  We  expect  that  these 
exceptions  would  be  rare  and  would 


occur  principally  in  low-voliune 
procedures  when  a  small  nimiber  of 
claims  reporting  errors  could  potentially 
skew  the  percentages. 

We  solicit  public  comments  on 
developing  alternatives  to  the 
quantitative  (numerical)  criteria  we  are 
proposing.  Any  alternative  suggested 
should  focus  particularly  on  whether  a 
greater  reUance  on  qualitative  (rather 
than  quantitative)  criteria  would  assist 
us  to  better  meet  our  objectives  for 
determining  which  procedures  should 
appropriately  be  covered  in  ASCs. 

D.  Proposed  Deletions 

1.  Deletions  Based  on  Data 

Application  of  the  revised  criteria  for 
deleting  ASC  coverage  would  result  in 
removal  of  approximately  120 
procedures  from  the  list.  We  are 
concerned  that  deleting  these 
procedures  at  this  time  may  have  an 
adverse  effect  on  the  ASC  industry.  We 
recognize  it  is  important  to  promote 
consistency  in  the  ASC  Ust  so  that  ASCs 
may  plan  in  advance  for  those 
procedures  that  may  need  spedaUzed 
equipment.  In  addition,  the  ASC  Ust  is 
used  in  other  payment  methodologies, 
such  as  the  blended  rate  for  hospital 
outpatient  surgical  procedures. 
Consequently,  we  are  proposing  to 
retain  temporarily  on  the  ASC  Ust  some 
of  the  procedures  that  would  be  deleted 
from  ASC  coverage.  We  identify  in 
Addendum  E  procedures  by  CPT  code 


that  do  not  meet  our  proposed  revised 
criteria  for  retayiing  coverage  (46 
percent  operating  room  site  of  service) 
but:  (1)  Were  added  by  our  last  update, 
the  December  1991  notice,  or  (2)  our 
billing  data  indicate  have  low-volume 
ASC  performance  (100  or  less 
occurrences  in  an  ASC),  or  (3)  are  in 
both  of  these  categories.  Total  ASC 
impact  on  these  codes  may  not  be 
reflected  in  the  1992  service  data  that 
we  have  used,  and  these  procedures 
may  not  have  been  included  on  the  ASC 
Ust  long  enough  to  justify  a  decision  for 
their  deletion.  We  have  proposed 
postponing  implementation  of  low- 
volume  codes  because  data  errors  are 
more  likely  to  affect  the  coverage 
determination  of  these  codes.  We  will 
continue  to  review  these  codes, 
however,  and  intend  to  propose  deletion 
of  these  procedures  from  ASC  coverage 
in  our  next  update  (in  2  years)  should 
their  failure  to  meet  our  criteria  persist. 

In  Addendum  A,  we  identify 
procedures  that  do  not  meet  our  criteria 
for  retention  and  are  not  new  to  the  list 
or  do  not  have  low-volume  ASC 
performance.  We  propose  to  delete  these 
procedures  from  ASC  coverage  at  this 
time. 

2.  Deletion  of  Implantable  Infusion 
Pump  Procedures 

In  the  December  31, 1991,  Federal 
Register  (56  FR  67698),  two  CPT  codes 
were  added  to  the  ASC  Ust  in  error. 
These  codes  were: 


CPT  code 


63750 
63780 


Description 


Insertion,  subarachnoid  catheter  with  reservoir  and/or  pump  for  Intermittent  or  continuous  Infusion  of  drug,  including  laminectomy. 
Insertion  or  replacement.  8ut)arachnokl  or  epidural  catheter,  with  reservoir  anchor  pump  for  dmg  Infusion,  without  laminectomy. 


These  codes  should  not  have  been 
placed  on  the  Ust  of  covered  ASC 
procedures  since  they  conflict  with  our 
longstanding  policy  on  coverage  of 
implantable  infusion  pimips.  "This 
policy  is  contained  in  section  60-14B  of 
the  Coverage  Issues  Manual,  which 
addresses  the  implantable  infusion 
pumps  that  Medicare  does  and  does  not 
cover,  effective  for  services  furnished 
beginning  September  26, 1984.  TTiese 
implantable  infusion  pumps  are  covered 
only  for  certain  medical  conditions.  For 
example,  intra-arterial  implantable 
infusion  piunps  are  covered  for  the 
administration  of  chemotherapy  for 


primary  hepatoceUular  carcinoma  or 
Duke's  Class  D  colorectal  cancer.  The 
pumps  Usted  above  are  not  intra-arterial 
pumps  and  are  not  used  for  the  covered 
medical  conditions.  Other  uses  of  the 
implanted  infusion  pump  are  currently 
under  investigation  by  the  Office  of 
Health  Technology  Assessment  (OHTA) 
in  the  Agency  for  Health  Care  PoUcy 
and  Research  of  the  PubUc  Health 
Service  (PKS)  and  are  still  considered 
experimental  and  therefore  not  covered 
under  Medicare.  OHTA  makes  its 
coverage  recommendations  based  on 
scientific  and  medical  Uterature  on  the 
safety  and  effectiveness  of  the  device  for 


the  medical  conditions  imder 
consideration. 

Our  policy  on  implantable  infusion 
pumps  (section  60-1 4B  of  the  Coverage 
Issues  Manual)  was  contained  in  a 
general  notice  pubUshed  in  the  August 
21, 1989,  Federal  Register  (54  FR 
34600),  which  included  aU  Coverage 
Issues  Manual  coverage  instructions 
issued  up  to  that  date.  Subsequent 
Coverage  Issues  Manual  updates  are 
pubUshed  quarterly  in  the  Federal 
Register. 

Lq  January  1992,  the  updated  1992 
edition  of  the  CPT  deleted  the  foUowing 
codes: 


CPT  code 


3649$ 

36499 
36497 


Description 


Insertion  of  Implantable  Intravenous  Infusion  pump  or  vanous  access  port 
Revision  of  Implantable  Intravenous  infusion  pump  or  venous  access  port 
Removai  of  Implantable  Intravenous  infusion  pump  or  venous  access  port 


These  codes  were  replaced  with  the  foUowing  six  new  CPT  codes: 
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CFTood* 

usscnpnon 

36630  ... 

tnMTtlon  of  ImptantaM  lntr«v«nou«  infusion  pump. 

36531  

FWvMon  of  knplanlabt*  Mravanous  infusion  pump. 

36532  ...-. 

R«no¥Ml  of  Impiafilabto  infrevanous  infusion  pump. 

36533  

Inserton  of  bnplwitabis  v«nous  access  port,  wtth  or  w(tf)out  subcutaneous  reservoir.        «, 

36534  

RevWon  of  Impiantabto  venous  access  port  araVor  subcutaneous  resenwir. 

36535  

Ramovat  of  imptantabto  venoua  aocass  port  andfor  subcutarwous  reservoir. 

In  accordancs  with  our  policy  to  adapt  changes  in  the  CRT  to  the  list  of  covered  ASC  services,  we  included 
these  new  codes  when  we  issued  the  Medicare  Carriers  Manual  instruction  concerning  new  codes  to  be  added  and 
olwolete  codes  to  be  deleted  (Transmittal  No.  1418,  March  1992).  However,  CPT  codes  36530,  36531,  and  36532  also 
conflict  with  section  60-14B  of  the  Coverage  Issues  Manual,  concerning  implantable  infusion  pumps,  and  should  not 
have  been  included  in  the  1992  update  of  the  list  of  ASC  covered  procedures.  These  pumps  are  intravenous  pumps; 
coverage  is  limited  to  intra-arterial  pumps.  Therefore,  we  propose  to  remove  from  the  ASC  list  of  covered  procedures 
the  following  CPT  codes  that  involve  implantable  infusion  pimips  not  covered  by  Medicare: 


CPT  code 


36630 
36531 
36632 

637S0 
63780 


Descrtptlon 


Inaertlon  of  ImpiantatHe  tntravenous  infusion  pump. 

Re^ikjn  of  Impfantabfe  (ntravenous  tnfu6k)n  pump. 

namoval  of  Impfanteble  Intravenous  infusion  pump. 

Inaertion.  eubaracfwokl  catfwtar  with  reservoir  and/or  pump  tor  Inteimtttent  or  corvttnuous  infusion  of  drug,  kKkxtng  laminectomy 

Irwerlion  or  raptacemartt,  eubaractinoid  or  epidurai  catheter,  with  reservoir  arxi/or  pump  for  dmg  Infuaiorv  without  lamir>ectomy. 


Related  CPT  codes  36533,  36534,  and 
36535,  which  were  also  added  to  the  list 
of  covered  ASC  procedures  by  the 
March  1992  Medicare  Carrins  Manual 
instructian  are  not  afiected  by  this 
neftlce  since  they  concern  venous  access 
ports  and  not  implantable  infusion 
pumps.  There  is  no  national  Medicare 
policy  on  access  ports  precluding  their 
coverage. 

We  expect  the  OHTA  will  issue  an 
assessment  on  implantable  infusion 
pumps  shortly.  We  will  re-evaluate  our 
policy  on  these  pumps  in  Ught  of  the 
assessment 

E.  Pmposed  Payment  Gmup 
Assignments 

We  received  suggestions  for  a  number 
of  payment  group  changes  from  several 
medical  andprofessional  organizations. 
Pending  analysis  of  cost  data  collected 
for  all  procedures  on  the  ASC  list  by  the 
HCFA-4o^  Medicare  Ambulatory 
Surgical  Center  Payment  Rate  Survey, 
we  are  deferring  changes  of  payment 
group  assignments  at  this  time. 

m.  Request  for  Information 

This  proposed  notice  solicits 
comments  on  specific  additions  to  and 
deletions  from  the  current  ASC  list  We 
request  that,  when  commenting  on  our 
proposed  additions  and  deletions  and  in 
making  suggestions  for  further  revisions 
to  the  list,  commenters  specificallv 
consider  the  requirements  set  forth  at 
$416.65  (a)  and  (b)  ("Covered  surgical 
procedures" — "General  standards"  and 
"Specific  standards,"  respectively)  and 
the. other  requirements  discussed  in  the 
"Provisions  of  the  Proposed  Notice" 
section.  We  also  request  that  suggestions 
for  additional  procedures  or  changes  in 


existing  procedures  refer  to  each 
surgical  procedure  by  CPT  code.  This 
proposed  notice  also  solicits  public 
comments  on  the  payment  group 
assigned  to  procedures  added  to  the 
ASC  list.  We  also  request  comments  on 
our  proposal  to  alter  the  data  criteria  we 
use  when  deleting  procedures  from  the 
ASC  hst.  The  revised  criteria  would 
result  in  a  lesser  number  of  deletions. 
Comments  and  suggestions  must  be 
.  forwarded  to  the  address  indicated 
under  the  "AODfKSSES"  section  of  this 
notice. 

IV.  Regulatory  Impact  Statement 

A.  Executive  Order  12866 

Executive  Order  12866  (E.O.  12866) 
requires  us  to  prepare  an  analysis  for 
any  document  that  meets  one  of  the  E.O. 
12866  criteria  for  a  "significant 
regulatory  action";  that  is,  that  may — 

•  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  )ob8.  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities: 

•  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

•  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

•  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  E.0. 12866. 

This  proposed  notice  would  permit 
facility  fees  to  be  paid  when  the  20 


surgical  procedure  codes  being  added 
by  this  proposed  notice  are  performed 
in  an  ASC.  We  are  also  proposing  to 
delete  25  codes  from  the  ASC  list.  We 
believe  the  net  effect  of  the  addition  and 
deletion  of  these  codes  would  be 
negligible  because  of  the  low  number  of 
changes  we  are  proposing  at  this  time 
and  because  of  tne  relatively  low  cost 
and  voliune  of  these  codes. 

Payments  to  ASCs  are  generally  lower 
than  payments  to  hospitals  for  surgery 
performed  in  a  hospital,  whether  on  an 
inpatient  or  outpatient  basis.  Although 
we  do  not  anticipate  that  many  services 
would  shift  from  the  hospital  inpatient 
setting  to  ASCs,  we  anticipate  some 
program  savings  due  to  shifting  of 
services  from  hospital  inpatient 
departments  to  ASCs  because  payments 
to  ASCs  for  a  given  siirgical  procedure 
are  generally  lower  than  payments  to 
hospitals  for  the  same  procedure. 
Additional  savings  would  be  realized  as 
a  result  of  lower  payments  to  a  hospital 
when  newly  listed  procedures  continue 
to  be  performed  on  an  outpatient  basis, 
because  tbe  hospital  outpatient  rate  (less 
deductible  and  coinsurance)  would  be 
the  lower  of:  (1)  The  hospital's 
reasonable  costs  or  charges  or  (2)  a 
blend  of  the  hospital's  reasonable  costs 
or  customary  charges  and  the  amoimt 
that  would  be  paid  to  a  freestanding 
ASC  in  the  same  area  for  the  same 
procedure.  The  blend  is  comprised  of  42 
percent  hospital  cost  and  58  percent 
ASC  payment  rate.  We  believe  payments 
based  on  the  ASC  blended  rate  are 
approximately  10  percent  lower  than 
payments  based  solely  on  reasonable 
cost.  A  factor  that  could  offset  some 
savings  would  be  a  shift  of  services  from 
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the  physician's  office  to  the  ASC  setting 
as  a  result  of  the  expansion  of  the  list 
of  covered  ASC  services.  Since  a  facility 
fee  is  not  paid  when  surgery  is 
performed  in  a  physician's  office,  this 
shifting  would  result  in  slightly 
increased  program  costs. 

The  deletions  to  the  ASC  list  could 
also  result  in  some  increase  in  program 
costs  and  savings  depending  upon 
v^^ether  the  services  are  shifted  to  the 
lower  cost  physician's  office  site  or  to  a 
higher  cost  hospital  outpatient  unit.  We 
do  not  anticipate  mass  shifting  of  the 
site  of  service  associated  with  the 
procedure  codes  we  are  proposing  to 
add  or  delete. 

Because  the  net  effect  of  this  proposed 
notice  is  expected  to  be  neghgible.  this 
proposed  notice  would  not  meet  the 
$100  million  criterion  nor  would  it  meet 
the  other  E.0. 12866  criteria.  Therefore, 
this  notice  is  not  a  significant  regulatory 
action  imder  E.0. 12866,  and  a 
regulatory  impact  analysis  is  not 
required. 

B.  Regulatory  Flexibility  Act 

We  generally  prepare  a  regulatory 
flexibility  analysis  that  is  consistent 
with  the  Regulatory  Flexibility  Act 
(RFA)  (5  U.S.C.  601  through  612)  unless 
the  Secretary  certifies  that  a  notice 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  For  purposes  of  the  RFA,  all 
physicians,  ASCs,  and  hospitals  are 
considered  to  be  small  entities. 

In  addition,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  if  a  notice 


may  have  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals.  This  analysis  must 
conform  to  the  provisions  of  section  603 
of  the  RFA.  For  purposes  of  section 
1102(b)  of  the  Act.  we  define  a  small 
rural  hospital  as  a  hospital  that  is 
located  outside  of  a  MetropoUtan 
Statistical  Area  and  has  fewer  than  50 
beds. 

We  are  proposing  to  delete  a 
procedure  frx>m  the  ASC  list  only  if  the 
combined  hospital  inpatient,  hospital 
outpatient,  and  ASC  site^f-service 
percentage  is  less  than  46  percent  of  the 
total  volume;  and  either  the  procedure 
is  performed  50  percent  of  the  time  or 
more  in  a  physician's  office,  or  the 
procedure  is  performed  10  percent  of 
the  time  or  less  in  an  inpatient  hospital 
setting.  Because  procedures  would  not 
be  added  or  deleted  as  a  result  of  slight 
shifts  of  the  site  of  service,  we  are 
adding  some  stability  to  the  list  that 
should  assist  all  smdl  entities  to  plan 
for  the  future. 

Therefore,  for  the  reasons  cited  above, 
we  are  not  preparing  analyses  for  either 
the  RFA  or  section  1102(b]  of  the  Act 
since  we  have  determined,  and  the 
Secretary  certifies,  that  this  notice 
would  not  result  in  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  and  would  not 
have  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals. 

V.  Response  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 


on  Federal  Register  documents 
published  for  pomment,  we  are  not  able 
to  acknowledge  or  respond  to  them 
individually.  We  will  consider  all 
comments  we  receive  by  the  date  and 
time  specified  in  the  "DATES"  section  of 
this  preamble,  and,  if  we  proceed  vrith 
a  subsequent  docimient,  we  will 
respond  to  the  comments  in  the 
preamble  to  that  document. 

VL  Collection  of  Information 
Requirements 

This  document  does  not  impose 
information  collection  and 
recordkeeping  requirements. 
Consequently,  it  need  not  be  reviewed 
by  the  Office  of  Management  and 
Budget  under  the  authority  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.). 

Authority:  Section  1833(i)(l)  of  the  Social 
Security  Act  (42  U.S.C  13951(i)(l)). 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.774,  Medicare — 
Supplementary  Medical  Insurance  Program.) 

Dated:  September  9, 1993. 
Bruce  C  Vladeck. 

Administrator,  Health  Can  Financing 
Administration. 

Dated:  October  19, 1993. 

Donna  E.  ShaUla. 

Secretary 

Addendum  A— Proposed  Deletions  from  the 
Current  List  of  Covered  Surgical  Procedures 
for  ASCs 

Note:  In  this  addendum,  "combined" 
percentage  refers  to  the  total  of  inpatient 
hospital,  hospital  outpatient  department,  and 
ASC  site^f-service  percentages. 


CPT  code 


Description 


Integumentary  System 


13101 
13121 
13132 

13152 
14020 

14041 


Debridement;  skin,  and  subcutaneous  tissue  (20  percent  inpatient,  55  percent  office,  31.5  percent  combined). 

Excision,  benign  lesion,  except  sidn  tag  (unless  listed  eisewfiere),  scalp,  necit,  hands,  feet,  genitalia;  lesion  diameter  3.1  to  4.0  cm 

(5  percent  inpatient,  62  percent  office,  34  percent  combined). 
Excision,  malignant  lesion,  tmnlc,  arms,  or  legs;  lesion  diameter  3.1  to  4.0  cm  (5  percent  inpatient,  68  percent  office,  29  percent 

combined). 
Repair,  complex,  trunit;  2.6  cm  to  7.5  cm  (4  percent  inpatient  71  percent  office,  23  percent  combined). 
Repair,  complex,  scalp,  amis,  ancUor  legs;  2.6  to  7.5  cm  (10.2  percent  inpatient  61  percent  office,  26  percent  combined). 
Repair,  complex,  forehead,  cheeics.  chin,  mouth,  nedc.  axillae,  genitalia,  hands  and/or  feet;  2.6  cm  to  7.5  cm  (4  percent  inpatient 

64  percent  office,  27  percent  combined). 
Repair,  complex,  eyelids,  nose,  ears  and/or  lips;  2.6  cm  to  7.5  cm  (8  percent  inpatient  53.1  percent  office,  37  percent  combined). 
Adjacent  tissue  transfer  or  reanangement  scalp,  arms  and/or  legs,  defect  10  sq  cm  or  less  (1 1  percent  inpatient.  54  percent  office, 

42  percent  combined). 
Adjacent  lissua  transfer  or  rearangement  forehead,  cheelts,  chin,  moutfi,  nedt,  axillae,  genitalia,  hands  and/or  feet;  defect  10.1  sq 

cm  to  30.0  sq  cm  (13  percent  inpatient  55  percent  office,  44  percent  combined). 


36530 
36531 
36532 


Cardiovaacular  System  (the  following  three  codes  are  not  covered  under  Medicare) 


Insertion  of  implantable  intravenous  infusion  pump. 
Revision  of  lmplantat>le  intravenous  infusion  pump. 
Removal  of  implantable  intravenous  infusion  pump. 


Urinary  System 


52000 I  Cystourethroscopy  (separate  procedure)  (8  percent  inpatient.  71  percent  office.  26  percent  combined). 
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CPToods 

S2281  

52285  

56700 

63750  

63780 

64442  .„... 
64510  . 

66762  

67101  

67105  

67208  ...... 

67921  


DsecripHon 


CytlourMhroecopy,  wfth  caflbratlon  and/or  dRatlon  of  urethrai  stricture  or  ttanosis,  with  or  without  meatolomy  and  Infection  proce- 
dure for  cystography,  maia  or  famala  (11  percarrt  Inpatient,  60  percent  office,  37  percent  combined). 

CyatowetMoaoofiy  for  Iraaftnent  of  the  femaie  urethtBl  syndrome  with  any  or  afl  of  the  following:  urethral  meatotomy.  urethral  dHa- 
Hort,  Intomal  watwotomy,  tyais  of  uratfwovaginal  septal  fK)ro6is,  laterai  Incisions  of  the  bladder  neck,  and  fulguration  of  polyp(s) 
of  uTMhra.  bladdar  nack.  anchor  trigone  (12  percent  inpatterrt,  61 .1  percent  office,  38  perci^  combined). 


Mala  Qennal  Oyaiani 


Biooav  moalMa:  neadto  or 
bmed). 


punch,  single  or  multiple,  any  approach  (11.6  percent  inpatient,  69  percent  office,  28  percent  conv 


Nervous  systain 


Insertion,  subarachnoid  catheter  with  rasen«oir  and/or  pump  for  MarmMent  or  continuous  Infusion  of  dnig,  including  tanoinectomy 

(not  ooverad  by  Medteare). 
Insenkin  or  rapfaoement,  subarachnoid  or  epidural  catheter,  wHh  rasarvolr  and/or  pump  for  dnjg  infusion,  without  laminectomy  (not 

ooverad  by  Medteare). 

Injedton,  anes»)etic  agent;  paravertebral  facet  joint  nerve,  lumbar,  single  level  (6  percent  inpatient.  62  percent  office,  37  percent 

III  i>  ^ii  111  ■  irt 
oomosiea;. 

agent;  ateOate  gangHon  (cervical  sympathetic)  (6  percent  Inpatient.  67  percent  office,  31  percent  combined). 


Eye  artd  Ocular  Adnexa 


Mdoplasty  by  photocoagulation  (one  or  more  sessions)  (e.g.,  for  improvement  of  vision,  for  widening  of  anterior  chamber  angle)  (2 
percent  inpatient,  59  percent  office,  37  percent  combined). 

Repair  <A  retinal  detachntant.  one  or  more  sessions;  cryotherapy  or  dteithermy,  with  or  without  drainage  of  subretinal  fluid  (8  per- 
cent inpatient.  62  percent  office,  37  percent  combined). 

Repair  of  retinal  detachment  one  or  ntore  sessions;  photocoagulation  (laser  or  xenon  arc,  one  or  more  sessions),  with  or  without 
drainage  of  subretinal  fluid  (6  percent  inpatient.  63  percent  office,  36  percent  combined). 

Deatnjciion  of  localized  lesion  of  retina  (e.g.,  maculoisaihy,  choroidopathy,  smaH  tumors),  one  or  mors  sessions;  cryotherapy,  dia- 
thermy (5  percent  InpaHerM,  57  percent  office,  40  percent  combined). 

Repair  ol  entropion;  suture  (2  percent  Inpatient,  53  percent  office,  45  percent  combined). 


Addendum  B— Proposed  Additions  to  the  Cun^ent  List  of  Covered  Surgical  Procedures  for  ASCs 


Pymt 
9^ 


CPTcode 


Daecripbon 


Muaculosireietal  Syatam 


1  

3  

3  ..... 
5  .„.. 

4  ..... 

4  

4  „„. 

4  .._. 

4  ..„. 

2  

4  

4  ..... 

4  

1  


Removal,  under  anesthesia,  of  external  fbcatlon  system. 

Cartilage  graft;  costochondral. 

Removal  of  tube  or  rod  and  insertion  of  extensor  tendon  graft  (includes  obtaining  graft),  hand  or  finger. 

ReconstoRtion  of  supernumerary  digit,  soft  tissue  and  bone. 

Osteotomy,  metatarsal,  base  or  shaft,  single,  with  or  wiltiout  lengthening,  for  shortening  or  angular  correction,  first  meta- 
tarsal with  autograft. 

Reconstruction,  toe,  macrodactyly;  soft  tissus  resectioa 
requiring  bone  resection. 

Reconstruction,  toe(s);  Polydactyly, 
syndactyly,  with  or  without  skin  grafl(s),  each  web. 

Percutaneous  skeletal  fixatkxi  of  tarsal  bone  fracture  (except  talus  and  cak»neus);  with  manipulation,  each. 


Respiratory  System 


31064 


Sinusotomy  frontal;  obllterative,  with  osteopiastk:  flap,  brow  inciskm. 


Digestive  System 


49250 


UmMeclomy,  omphaieclomy,  exciskxi  of  umblMcus  (separata  procedure). 


Male  Genital  System 


54015 
54205 


IncMon  and  drainage  of  penis,  deep. 

lnjectk)n  procedure  for  Peyronie  disease;  with  surgk»l  k^xxuib  of  plaque. 


Female  Qanital  System 


56441 


Lysis  of  labial  adheskxw. 
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Addendum  B — Proposed  Additions  to  the  Currant  List  of  Covered  Surgical  Procedures  for  ASCe— Continued 


Pymt 
grp 


CPTcode 


Descrlptkxi 


Nervous  Systam 


1  ... 


62275 


Injectkxi  of  anesthetic  substance  (inckjding  narcotics),  diagnostk;  or  therapeutk:;  epklural,  cervical  or  thoracic,  sin^e. 


Eye  and  Ocular  Adrtexa 


7 
4 
2 

4 


65770 
66180 
66185 
67340 


Keratoprosthesis. 

Aqueous  shunt  to  extraocular  reservoir  (eg,  Molteno,  Sdtocket.  Denver-Krupin). 

Reviskxi  of  aqueous  shunt  to  extraocular  reservoir. 

Strabismus  surgery  involvkig  expk>ratkxi  and^or  repair  of  detached  extraocular  muscle(s). 


Addendtun  C 


|1.  Additions  to  the  List  of  Covered  Surgical  Procedures  for  ASCs.  Added  to  the  1992  Q^T  (Added  to  the  Medicare 
Qjrriers  Maniial  Effective  January  30, 1992) 


Pymt 


CPTcode 


Descriptkxi 


Integumentary  Systam 


3  ... 
3  ... 
3,„ 


15570 
15572 
15574 
15576 
19357 


Formation  of  direct  or  tut>ed  pedkie,  with  or  witfxxjl  trartsfer  trunk 

scalp,  arms,  or  legs 

forehead,  cheeks,  chin,  mouth,  rteck,  axMaa,  genitalia,  hands,  or  feet- 

eyelkte.  nose,  ears,  lips  or  intraoral 
Breast  reconstnx:tkxi,  immediate  or  delayed,  with  tissue  expsrxfer,  Indudkig  subsequent 


1  ^ 


30801 


30802 


Cauterizatkxi  and/or  ablation,  mucosa  of  turbinates,  uniateral  or  blateral,  any  method,  (separate  procedure);  superfidai. 


Intramural 


Cardiovascular  System 


3 
2 

1 


36533 
36534 
36535 


lnsertk)n  of  implantable  venous  access  port  with  or  without  subcutaneous  resenmir. 
Reviskxi  of  implantable  venous  access  port  and/or  sut>cutaneous  reservoir. 
Removal  of  implantable  venous  acoees  port  and/or  subcutaneous  reservoir. 


Eye  and  Ocular  Adnexa 


2 

2  

2  ..„ 

2  

6  ...... 


66700 
66710 
66720 
66740 
66966 


Ciliary  body  destructton;  diathermy. 
cyck>photocoagulatk)n 
cryotherapy 
cyckxHalysis 
Excftanga  of  intraocular  lens. 


2.  Deletions  from  the  List  of  Covered  Surgical  Procedures  for  ASCs,  Deleted  from  the  1992  C7T  (Deleted  from 
the  Medicare  (Jarriers  Manual  Efiiactive  March  31, 1992). 


CPTcode 


Oescriptkyi 


Intagumentary  System 


15410 
15412 
15414 
15416 
15500 
15505 
15510 
15515 
15540 
15545 
15550 
15555 
15700 
15710 
15720 
15730 


Free  transplantation  of  skin  flap  by  microsurgical  tochnk)ue,  including  microvascular  anastomosis;  100  sq.  cm  or  less. 

between  101  and  160  sq  cm. 

between  161  and  230  sq  cm. 

over  230  sq  cm. 
Formatkxi  of  tube  pedk:le  without  transfer,  or  ms^  "deiay"  of  large  flap  wHtiout  transfer;  on  bunk. 

on  scalp,  amis,  or  legs. 

on  forehead,  cheeks,  chin,  mouth,  neck,  axWae,  genitaiia,  hands,  or  feet. 

on  eyelkte.  nose,  ears,  or  lips. 
Primary  attachment  of  open  or  tubed  pedtele  flap  to  recipient  site  reqi^ring  minimal  preparatkxi;  to  trunk. 

to  scalp,  arms,  or  legs. 
,   to  forehead,  cheeks,  cfiin,  mouth,  neck,  axMae,  genitalia,  or  hands,  feet.  * 

to  eyelkls,  nose,  ears,  or  lips. 
Excisk)n  of  leek)n  and/or  exciskxwl  preparatton  of  recipient  sits  and  attachment  of  direct  or  tubed  pedde  flap;  trunk. 

scalp,  arms,  or  legs. 

forehead,  cheeks,  chin,  rmuth,  neck,  axHtae,  genitaiia.  hands,  or  feet 

eyelids,  nose,  ears,  or  Hps. 
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CPTood* 


15954 
15955 
15960 
15961 
15964 
15965 
15966 
15967 
15970 
15971 
15972 
15973 
15974 
15975 
15960 
15981 
15982 
15983 
19360 

30820 

36495 
36496 
36497 

66702 
67907 


UMCnpnon 


Exdsion,  trochanteric  pressur*  ulcer,  with  bipedteie  flap  ckwure; 

with  oetectomy. 
Excision,  heel  pressure  ulcer,  with  primary  suture; 

with  ostedomy. 
Excision,  heel  pressure  ulcer,  with  local  sidn  flap  closure; 

witti  oetectomy. 
Excision,  heel  pressure  ulcer,  with  other  flap  closure; 

with  ostectomy. 
Excision,  leg  pressure  ulcer,  wHh  primary  suture; 

with  ostectomy. 
Excision,  leg  pressure  ulcer,  with  local  sidn  flap<s): 

with  ostedomy. 
Excision,  leg  pressure  ulcer,  with  musde  or  myocutaneous  flap  closure; 

with  ostedomy. 
Excision,  loiee  pressure  ulcer,  with  local  sidn  flap  dosure; 

with  ostectomy. 
Exdston,  Icnee  pressure  ulcer,  with  other  flap  closure; 

with  ostectomy 
Breast  reconstruction  with  musde  or  myocutaneous  flap. 


Reeplratory  System 


Cryosurgery  of  turt)in8tes,  unilateral  or  t)ilaleral. 


CanMovaecuiar  System 


Insemon  of  Implantable  Intravenous  Inhjsion  pump  or  venous  access  port 
Revision  of  impiantabie  intravenoue  infusion  pump  or  venous  access  port 
Removal  of  impiantabie  intravenous  Infusion  pump  or  venous  access  port 


Eye  and  Ocular  Adnexa 


Clary  body  destruction,  any  method  (eg,  dMhermy,  cryotherapy,  laser,  dialysis). 
Repair  of  blepharoptosis;  superior  rectus  tendon  transplant. 


3.  Additions  to  the  List  of  Covered  Surgical  Procedures  for  ASCs,  Added  to  the  1993  CPT  (Added  to  the  Medicare 
Carriers  Manual  Effective  January  1, 1993) 


Pymt 
grp 


CPT  code 


Description 


Reeplratory  Syetem 


Tfanstrad)eal  (percutaneous)  introduction  of  needle  wire  dilator/stent  or  indvyeiling  tube  for  oxygen  therapy. 


Female  Qenltal  System 


Laparoscopy,  diagrx>stic  (separate  procedure). 

Laparoscopy,  surgical:  with  fidguration  or  excision  of  lesions  of  the  ovary,  pelvic  viscera,  or  peritoneal  surface  by  any 

method. 

with  lysis  of  adhesions. 

with  biopsy  (single  or  multiple). 

with  aspiration  (single  or  multiple). 

with  rerrttval  of  adnexal  structures  (partial  or  total  oophorectomy  and/or  salpingectomy), 
l-lysteroscopy,  diagnostic  (separate  procedure), 
i-lysteroscopy,  surgical;  with  lysis  of  intrauterine  adhesions  (anyjrnethod). 

with  removal  of  leiomyomata.                                                            . 
IrKision  arxJ  drainage  of  vulva  or  perineal  at)scess. 
Biopsy  of  vulva  or  perineum  (separate  procedure);  one  lesion. 
Perlneopiasty,  repair  of  perineum,  non-obstetrical  (separate  procedure). 

4.  Deletions  from  the  List  of  Covered  Surgical  Procedures  for  ASCs,  Deleted  from  the  1993  CPT  (Deleted  from 
the  Medicare  Carriers  Manual  Effiective  July  7, 1993) 


CPT  code 


Description 


imegumentary  Syetem 


10141 


Incision  and  draira^je  of  hematoma;  complicated. 


Mueculoekeletal  System 


21455 I  Closed  manipulative  treetment  by  interdental  flxation  of  closed  or  open  mandibular  fracture. 
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OPT  code 


23510  ... 
23580..- 
23610  ... 
23658  ... 
24506  ... 
24510  ... 
24531  ... 
24536  ... 
24540  ... 
24542  ... 

24570  ... 
24578  ... 
24580  ... 

24383  .. 

24S85  .. 

24588  .. 
24810  .. 
24825  .. 

24860  .. 
24680  .. 
25510  .. 
25540  .. 
25570  .. 
25610  .. 

25615  .. 

25626.. 
25640  .. 
2S665.. 
26610  .. 
26655  .. 

26660  . 
26680  .. 
26710  . 
26730  . 

26744  . 

26780  . 
27190  . 
27192  . 
Z7195  . 
Z7196  . 
27201  . 
27210  . 
27504  . 
27512  . 
27522  . 
27534  . 
27564  . 
27754  . 
27764  . 
27782  . 
27790  . 
27800  . 
27802  . 
27804 
27812  , 
27820 
27844 
28410 
28440 
28460 
28480 
28500 
28520 
28640 


Deecription 


Treatment  of  open  clavicular  fracture,  with  uncomplicated  soft  tissue  cio$i*e.  * 

Treatment  of  open  scapular  fracture  with  urKompUcatsd  soft  tissue  dosure. 

Treatment  of  open  hunieral  (surgical  or  anatomical  neck)  fracture,  with  uncomplicated  soft  tissue  closure. 

Treatment  of  open  shoulder  dislocation,  with  uncomplicated  soft  tissue  closure. 

Treatment  of  dosed  humeral  shaft  fracture;  percutaneous  insertion  of  ptn  or  rod. 

Treatment  of  open  humeral  shaft  fracture,  with  unconrypllcated  soft  tssue  dosure. 

Treatment  of  closed  humeral  supracondylar  or  transcoridylar  fracture,  without  manipulation;  with  traction  (pin  or  sidn). 

Treatment  of  closed  humeral  supracondylar  or  transcondylar  fracture,  with  nnanipulation;  with  traction  (pin  or  skin). 

Treatment  of  open  humeral  supracondylar  or  transcondylar  fracture,  with  uncompUcated  soft  tissue  dosure. 

Treatnwnt  of  open  humeral  supracondylar  or  transcondylar  fracture,  with  uncompBcated  soft  tissue  dosure.  with  traction  (pin  or 

skin). 
Treatment  of  open  humeral  epicondyiar  fracture,  medial  or  lateral,  with  uncomplicated  soft  tissue  dosure. 
Treatment  of  open  humeral  condylar  fracture,  medial  or  lateral,  with  uncomplicated  soft  tissue  dosure. 
Treatment  of  dosed  comminuted  elbow  fracture  (fracture  distal  humeois  and/or  proximal  ulna  and/or  proximal  radius),  to-eatmeni 

with  traction  (pin  or  skin),  without  manipulation. 
Treatment  of  open  comminuted  elbow  fracture  (fracture  distal  humerus  and/or  proximal  ulna  and/or  proximal  radius),  with  uncomplt- 

cated  soft  tissue  closure. 
Open  treatment  of  dosed  or  open  comminuted  elbow  fracture  (fracture  distal  humerus  and/or  proximal  radius),  with  or  without  inter- 
nal or  external  skeletal  fixation, 
with  implants  and  fasda  lata  ligament  reconstnjction. 
Treatment  of  open  elbow  dislocation,  with  uncomplicated  soft  tissue  dosure. 
Treatment  of  open  Monteggia  type  of  fracture  diskxation  at  elbow  (fracture  proximal  end  of  ulna  with  diskxation  of  radial  head). 

with  uncomplicated  soft  tissue  dosure. 
Treatonent  of  open  radial  head  or  neck  fracture,  with  uncomplkated  soft  tissue  dosure. 
Treatment  of  open  ulnar  fracture,  proximal  end  (olecranon  process),  with  uncomplicated  soft  tissue  dosure. 
Treatment  of  open  radial  shaft  fradure,  with  uncomplicated  soft  tissue  dosure. 
Treatment  of  open  ulnar  shaft  fracture,  with  uncomplicated  eoft  tissue  dosure.    . 
Treatment  of  open  radial  and  ulnar  shaft  fractures,  with  uncomplicated  soft  tissue  dosure. 
Treatment  of  dosed,  complex,  distal  radial  fracture  (e.g..  Cdles  or  Smith  type)  or  epiphyseal  separation,  with  or  without  fracture  o« 

ulnar  stytoid,  requiring  manipulation;  without  external  skeletal  fixation  or  percutaneous  pinning. 
Treatinent  of  open  distal  radial  fracture  (e.g..  Cdles  or  Smith  type)  or  epiphyseal  separation,  with  or  without  fracture  of  ulnar 

styiokl.  with  uncomplicated  soft  tissue  ctosure. 
Treatment  of  open  cajpal  scaphokl  (navkxilar)  fracture,  with  uncompUcated  soft  tissue  closure. 

Treatment  of  ctosed  carpal  bone  fracture  (exckiding  carpal  scaphokl  (navicular),  with  uncomplicated  soft  tissue  dosure,  each  bone. 
Treatment  of  open  radiocarpal  or  intercarpal  dislocation,  one  or  more  bones,  with  uncomplicated  soft  tissue  dosure. 
Treatment  of  open  metacarpal  fracture,  single,  with  urKomplicated  soft  tissue  dosure.  each  bone. 

Treatment  of  open  carpometacarpal  fracture  diskxation,  thumb  (Bennett  fracture),  with  or  without  internal  or  external  skeletal  fixa- 
tion. 

with  skeletal  fixation.  ^     «  •         _, 

Treatment  of  open  carpometacarpal  diskxation,  other  than  Bennett  fracture,  single,  with  uncomplicated  soft  tissue  dosure. 
TreatiTwnt  of  open  metacarpophalangeal  dislocation,  single,  with  uncomplkated  soft  tissue  dosure. 
Treatment  of  open  phalangeal  shaft  fracture,  proximal  or  middle  phalanx,  finger  or  thumb,  with  uncomplicated  soft  tissue  dosure. 

odch 
Treatment  of  open  articular  fracture,  invdvlng  metacarpophalangeal  or  proximal  interphalangeal  )olnt.  with  uncomplicated  soft  tis- 
sue dosure,  each. 
Treatment  of  open  interphalangeal  Joint  dislocation,  single,  with  uncomplicated  soft  tissue  dosure. 
Treatment  of  dosed  sacral  fracture. 
Open  ti-eatment  of  closed  or  open  sacral  fracture. 

Treatment  of  sacroiliac  and/or  syn^hysts  pubis  diskxation,  wttfKXit  manipulatiort 
Treatinent  of  sacroiliac  and/or  symphysis  pubis  diskxation,  with  anesthesia  and  with  manipulation. 
Treatment  of  open  coccygeal  fracture. 
TreatiTient  of  dosed  iliac,  pubic  or  ischial  fracture. 

Treatfnent  of  open  femoral  shaft  fracture  (Induding  supracondylar),  with  uncomplicated  soft  tissue  dosure. 
Treatment  of  open  femoral  fracture,  distal  end,  medial  or  lateral  condyie.  with  uncomplicated  soft  tissue  dosure. 
Treatinent  of  open  patellar  fracture,  with  uncompUcated  soft  tissue  dosure. 
Treatinent  of  open  tibial  fracture,  proximal  (plateau),  with  uncomplicated  soft  tissue  dosure. 
Treatinent  of  open  patellar  diskxation,  with  uncomplkated  soft  tissue  dosure. 
TreatiDent  of  open  tibial  shaft  fracture,  with  unconiplicated  soft  tissue  dosure. 
Treatinent  of  open  distal  tibial  fracture  (medial  malleokjs),  with  uncomplKated  soft  tissue  dosure. 
Treatment  of  open  proximal  fibula  or  shaft  fracture,  with  uncomplkated  soft  tissue  dosure. 
Treatinent  of  open  distal  fibular  fracture  (lateral  naileolus).  with  uncomplkated  soft  tissue  dosure. 
Treatinent  of  dosed  tibia  and  fibula  fractures,  shafts;  wittiout  manipulation. 

with  manipulation. 
Treatinent  of  open  tibia  and  fibula  fractures,  shafts,  witti  uncomplkated  soft  tissue  dosure  (e.g.,  "pins  above  and  below"). 
Treatment  of  open  bimalleoiar  ankle  fracture,  with  uncomplicated  soft  tissue  doeure. 
Treatinent  of  open  trimalleolar  ankle  fractijre,  with  uncomplicated  soft  tissue  dosure. 
Treatinent  of  open  ankle  diskxation,  with  uncomplkated  soft  tissue  dosure. 
Treatment  of  open  calcaneal  fracture,  with  uncomplicated  Soft  tissue  dosure. 
Treatment  of  open  talus  fradure,  vwth  uncomplicated  soft  tissue  doeure. 

Treatinent  of  open  tarsal  bone  fradure  (except  talus-and  cakaneous),  with  uncomplkated  soft  tissue  doeure.  each. 
Treatment  of  open  metatarsal  fracture,  with  uncomplkated  soft  tissue  dosure,  each. 
Treatinent  of  open  fracture  great  toe,  phalanx  or  phalanges,  with  uncomplicated  soft  tissue  dosure. 
TreatiT>er«  of  open  fradure.  phalanx  or  phalanges,  other  than  great  toe.  witii  uncomplkated  soft  tissue  doeure.  each. 
Treatment  of  open  metatarsophalangeal  jpM  diskxation.  mnth  uncomplkated  soft  tissue  dosure. 
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CPTcod* 


28670 

31719 

56000 
56100 
56200 
57451 
58980 
58064 
58985 
58986 
58987 
58988 
58990 
58992 
58994 


D«scf1ption 


TrMtmant  o(  op«n  krtsrphaiangeal  joint  dislocation,  with  uncompiicatad  soft  tissue  dosura. 


Raaplratory  Syatam 


Transtracheal  (percutaneous)  Introduction  of  indweWng  tube  for  therapy  (e.g.,  tickle  tut)e,  catheter  for  oxygen  administration). 


Female  Genital  Syatam 


Incision  arxl  drainage  of  perineal  abscess  (nonobstetrical). 

Biopsy  of  perineum  (separate  procedure). 

Perineoplasty,  repair  of  perineum,  nonobstetrical  (separate  procedure). 

CuikJoscopy,  diagnostk:;  with  bk>psy  and/or  lysis  of  adheskyis  or  tubal  sterillzatkxi. 

Laparoscopy,  diagnostk:  (separate  procedure). 

Laparoscopy,  surgteal;  with  fuiguratkm  or  excisk)n  of  lesk)ns  of  the  ovary,  peivk:  viscera,  or  peritoneal  surface  by  any  method. 

with  lysis  of  adheskjns. 

with  biopsy  (single  or  multiple). 

with  aspiratkyi  (single  or  multiple). 

with  removal  of  adnexal  stnictures  (partial  or  total  oophorectomy  and/or  salpingectomy). 
Hysteroscopy;  diagnostk:. 

with  lysis  of  intrauterine  adhesk)ns  or  resectk)n  of  intrauterine  septum  (any  mettxxj). 

with  renrKjval  of  subnmxxxjs  iek)myomata  (any  method). 


Addendum  D 

1.  Suggestions  for  Additions  not  Accepted  Based  on  the  20/50  Criteria. 

Note:  Based  on  otir  20/50  criteria,  we  do  not  propose  to  add  to  the  ASC  list  the  fbHowing  procedures  that  were  submitted 
by  the  public  in  general  correspondence  since  the  publication  of  the  December  1991  notice.  Each  CPT  code  and  description  is  followed 
in  parentheses  by  the  1992  billing  data  percentages  for  which  the  procedure  was  performed  in  a  physician's  office  or  an  inpatient 
hospital  setting. 


CPT  rode 


Oescriptkxi 


Integumentary  Syatem 


11041 
11400 

11401 
11402 
11403 
11420 

11421 
11422 
11423 
t1440 

11441 

11442 
11443 
11600 
11601 
11602 
11603 
11620 
11621 
11622 
11623 
11640 
11641 
11642 
11643 
11750 

11752 

11760 
11762 
12051 

12052 
12053 


Debrklement;  skin,  full  thickness  (71  percent  offk:e.  6  percent  Inpatient). 

Exciskxi.  benign  lesion,  except  skin  tag  (unless  listed  elsewhere),  tnmk,  arms  or  legs;  lesion  diameter  0.5  cm  or  less  (90  percent 

offne,  1  percent  Inpatient) 

lesion  diameter  0.6  to  1.0  cm  (90  percent  office,  1  percent  inpatient) 

leskxi  diameter  1.1  to  2.0  cm  (84  percent  offk:e,  2  percent  inpatient)  ' 

leskyi  diameter  2.1  to  3.0  cm  (74  percent  office,  4  percent  inpatient). 
Exciskxi,  benign  leskxi,  except  skin  tag  (unless  listed  elsewtiere),  scalp,  neck,  hands,  feet,  genitalia;  lesion  dian>eter  0.5  cm  or  less 

(88  percent  offk:e,  1  percent  inpatient) 

leskyi  dianneter  0.6  to  1.0  cm  (89  percent  offk:e,  1  percent  inpatient) 

lesion  diameter  1.1  to  2.0  cm  (83  percent  offtee,  2  percent  inpatient) 

leskxi  diameter  2.1  to  3.0  cm  (74  percent  offk:e,  3  percent  inpatient). 
Exciskxi,  other  benign  leskxi  (unless  listed  elsewhere),  face,  ears,  eyelids,  nose,  lips,  mucous  niembrane;  lesk>n  diameter  0.5  cm 

or  less  (89  percent  offk»,  .95  percent  inpatient). 
Exciskxi,  benign  leskxi,  face,  ears,  eyelkjs,  nose,  lips,  mucous  membranes;  lesion  diameter  0.6  to  1 .0  cm  (88  percent  office,  1  per- 
cent inpatient) 

leskxi  diameter,  1.1  to  2.0  cm  (83  percent  offk:e,  1  percent  inpatient) 

leskxi  diameter  2.1  to  3.0  cm  (75  percent  offkM,  2  percent  inpatient). 
Exciskxi,  malignant  lesion,  trunk,  arms,  or  legs;  leskxi  diameter  0.5  cm  or  less  (90  percent  office,  1  percent  inpatient) 

leskxi  diameter  0.6  to  1.0  cm  (92  percent  office,  1  percent  inpatient) 

leskxi  diameter  1.1  to  2.0  cm  (89  percent  offk»,  1  percent  inpatient)  \ 

leskxi  diameter  2.1  to  3.0  cm  (80  percent  offwe,  3  percent  inpatient). 
Excision,  poignant  lesion,  scalp,  neck,  har>ds,  feet  genitalia;  leskxi  diameter.^X5  cm  or  less  (89  percent  office,  3  percent  inpatient) 

leskxi  diameter  0.6  to  1.0  cm  (91  percent  offk:e,  1  percent  inpatient) 

lesion  diameter  1.1  to  2.0  cm  (87  percent  offk:e,  1  percent  Inpatient) 

lesion  diameter  2.1  to  3.0  cm  (74  percent  offk»,  3  percent  inpatient). 
Exciskxi,  malignant  leskxi,  face,  ears,  eyelkjs.  nose,  lips;  lesion  diameter  0.5  cm  or  less  (90  percent  office,  .96  percent  inpatient). 
Exciskxi,  nnalignant  lesion,  face,  ears,  eyelkjs,  nose,  lips;  leskxi  diameter  0.6  to  1 .0  cm  (90  percent  offk:e,  1  percent  inpatient) 

leskxi  diameter  1.1  to  2.0  cm  (82  percent  offk:e,  1  percent  inpatient) 

leskxi  diameter  2.1  to  3.0  cm  (70  percent  office.  3  percent  inpatient). 
Excision  of  nail  and  nail  matrix,  partial  or  complete  (eg,  ingrown  or  deformed  nail)  for  permanent  renvoval  (88  percent  office,  1  per- 
cent inpatient). 
Exciskxi  of  nail  and  nail  matiix,  partial  or  complete  (eg,  ingrown  or  defonned  nail)  for  permanent  removal;  with  amputation  of  tijft  of 

distal  phaianx  (71  percent  offk:e,  6  percent  inpatient). 
Repair  of  naM  bed  (53  percent  offk»,  3  percent  inpatient). 
ReconstTuctkxi  of  nail  bed  with  graft  (65  percent  offk:e,  3  percent  inpatient). 
Layer  ckieure  of  wounds  of  face,  ears,  eyeMt,  nose.  Ipe  andtor  mucous  membranes;  2.5  cm  or  less  (56  percent  office,  2  percent 

inpatient). 
Layer  ckseure  ol  wounds  of  face,  ears,  eyeikls.  nose,  Ips  and/or  mucous  membranes;  2.6  to  5.0  cm  (3  perr;ent  inpatient). 
Layer  ckMure  of  wounds  of  face,  ears,  eyeMs,  nose,  NfM  and/or  mucous  mennbranes;  5.1  to  7.5  cm  (4  percent  inpatient). 


CPT  code 


15820 
15821 
15822 
15823 
15624 
21030 
21031 
21032 


28124 
28270 
29848 


41108 
45330 


51792 
51796 
51797 
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Description 


Blepharoplasty,  k>wer  eyelid  (5  percent  inpatient).  * 

Blepharoplasty,  tower  eyelid;  with  extensive  herniated  fat  pad  (4  percent  inpatient). 

Blepharoplasty,  upper  eyelid  (3  percent  inpatient). 

Blepharoplasty.  upper  eyelid;  with  excessive  skin  weighting  down  lid  (2  percent  kipatient). 

Rhytidectomy;  forehead  (10  percent  inpatient). 

Exciskxi  of  benign  tumor  or  cyst  of  facial  bone  other  than  mandible  (79  percent  office,  9  percent  inpatient). 

Exciskxi  of  torus  mandibularis  (81  percent  office,  7  percent  inpatient). 

Exciskxi  of  maxillary  torus  palatinus  (76  percent  offk:e,  9  percent  inpatient). 


Muaeuioekalelal  Syetwn 


Partial  excision  (craterization.  saucerization.  or  diaphysectomy)  of  bone  (eg.  for  osteomyelitis  or  dorsal  bossing),  phalanx  of  toe  (75 

percent  office,  6  percent  Inpatient). 
Capsuloton^  for  contracture;  metatarsophalangeal  joint  with  or  without  tenorrtiaphy,  single,  each  joint  (separate  procedure)  (76 

percent  office,  3  percent  inpatient). 
Arthroscopy,  wrist,  surgical;  with  release  of  transverse  carpal  Ngament  (8  percent  inpatient). 


Digeetive  System 


Biopsy  of  floor  of  mouth  (76  percent  offtoe,  7  percent  inpatient) 

Sigmoidoscopy,  flexible  fiberoptic,  diagnostic  (73  percent  offfce,  10  percent  inpatient). 


Urinary  System 


Stimulus  evoked  response  (eg,  measurement  of  bulbocavernous  reflex  latency  time)  (74  percent  offk:e,  9  percent  inpatient). 
Voiding  pressure  studies  (VP);  bladder  voiding  pressure,  any  technique  (67  percent  office,  8  percent  Inpatient). 
Vokfing  pressure  studies  (VP);  Intra-abdominal  voiding  pressure  (AP)  (rectal,  gastric,  intraperitoneal)  (64  percent  office,  1 1  percent 
inpatient). 


Male  Genital  System 


54240 

62298 

64402 
64405 
64408 
64412 
64413 
64418 
64425 
64435 
64440 

64441 
64445 
64450 
64505 
6450B 
64612 

64613 


Penile  plethysmography  (85  percent  office,  1  percent  inpatient). 


Nervous  System 


Injection  of  substance  other  ttian  anesthetic,  contrast,  or  neurolytic  solutions,  epklural,  cen/ical  or  thorack:  (separate  procedure)  (12 
percent  inpatient). 

Injection,  anesthetic  agent;  facial  nerve  (4  percent  Inpatient). 

Injection,  anesthetic  agent  greater  occipital  nerve  (62  percent  offk:e.  8  percent  inpatient). 

Injection,  anesthetic  agent  vagus  nerve  (86  percent  offk:e,  1 1  percent  inpatient). 

Injection,  anesthetic  agent  spinal  accessory  nerve  (72  percent  office,  10  percent  inpatient). 

Injection,  anesthetic  agent  cervical  plexus  (72  percent  offk:e,  8  percent  inpatient). 

Injection,  anesthetic  agent  suprascapular  nerve  (77  percent  office,  2  percent  inpatient). 

Injection,  anesthetic  agent  Ilioinguinal,  itohypogastric  nerves  (13  percent  inpatient). 

Injection,  anesthetic  agent  paracervical  (uterine)  nen/e  (86  percent  office,  2  percent  inpatient). 

Injection,  anesthetic  agent;  paravertebral  nerve  (thorack:,  lumbar,  sacral,  coccygeal),  single  vertetxal  level  (80  percent  offk:e,  4  per- 
cent inpatient). 

Injection,  anesthetic  agent  paravertebral  nerves,  multiple  levels  (eg,  regional  block)  (75  percent  offk:e,  5  percent  inpatient). 

Injection,  anesthetic  agent;  sciatic  nerve  (85  percent  offk:e,  3  percent  inpatient). 

Injection,  anesthetic  agent  other  peripheral  nerve  or  branch  (77  percent  offk:e,  2  percent  inpatient). 

Injection,  anesthetic  agent  sphenopalatine  ganglkxi  (87  percent  office,  3  percent  Inpatient). 

Injection,  anesthetic  agent;  carotid  sinus  (separate  procedure)  (80  percent  office,  12  percent  inpatient). 

Destruction  by  neurolytic  agent  (chenxtdenervation  of  muscle  endplate);  muscles  enervated  by  facial  nerve  (eg,  for  Wepharoplasm, 
hemifacial  spasm)  (84  percent  office,  .91  percent  inpatient). 

Destaiction  by  neurolytic  agent  (chemodenervation  of  muscle  endplate);  cen/k::al  spinal  muscles  (eg,  for  spasmodk:  torticollis)  (74 
percent  offk:e,  1  percent  inpatient). 


Eye  and  Ocular  Adnexa 


65772 
65775 
65855 
66761 
67145 

67210 

67228 

6734S 
67900 
68115 


Corneal  relaxing  for  correction  of  surgically  induced  astignnatism  (1  percent  inpatient). 

Corneal  wedge  resection  for  correction  of  surgically  induced  astigmatism  (3  percent  Inpatient). 

Trabeculoplasty  by  laser  surgery,  one  or  more  sesskxis  (defined  treatinent  series)  (60  percertt  offk:e,  1  percent  inpatient). 

Iridotomy/iridectomy  by  laser  surgery  (eg,  for  glaucoma)  (one  or  nwre  sesskxis)  (58  percent  offk:e,  1  percent  inpatient). 

Prophylaxis  of  retinal  detachment  (eg,  retinal  break,  lattice  degeneration)  without  drainage,  one  or  more  sesskxis;  photocoagulation 

(laser  or  xenon  arc)  (73  percent  office,  2  percent  Inpatient). 
Desttxiction  of  localized  lesion  of  retina  (eg,  macufopathy,  choroklopathy,  snrtaN  tumors),  one  or  more  sesskxis;  photocoagulation 

(laser  or  xenon  arc)  (79  percent  offk:e,  1  percent  inpatient). ' 
Destruction  of  extensive  or  progressive  retinopathy  (eg,  diabetic  retinopathy),  one  or  more  sessions;  photocoagutatton  (laser  or 

xerKXi  arc)  (75  percent  office,  1  percent  Inpatient). 
Chemodef>ervation  of  extraocular  muscle  (65  percent  <Mcb,  1  percent  inpatient). 
Repair  of  brow  ptosis  (supradllary,  mkt-forehead  or  coronal  approach)  (3  percent  kipatient). 
Exciskxi  of  leskxi,  conjut>cttva;  over  1  cm  (3  percent  inpatient). 
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CRT  cods 


Descflpdon 


AudMory  Syttam 


69433 


Tynpanopiasty  (requiring  tnaartkan  of  vantttatifx;  tube),  iocal  Of  loptc  anesthesia  (91  percant  oWica.  1  percent  InpaUant). 


2.  Suggestions  for  Additioiu  not  Accepted  for  Reasons  other  than  the  20/50  Criteria. 

Note:  For  an  explanation  of  why  these  suggestions  were  act  accepted,  see  the  nvritten  descriptions  in  section  D.B.2.  of  this  notice 


WICMMBtr  ARV  tYtTEM 


19240 Mastectomy,  modified  radical,  including  axillary  lyin{th  nodes,  with  or  without  pectoralis  minor  mucde,  but  exdoding 

pectoralis  major  muscle  (92  inpatient). 


DIQESnVE  SYSTEM 


43030 Cricopharyngaal  myotomy  (70  parcant  inpatient). 

43830 Gastrotomy.  temporary  (tube,  rubber  or  plastic)  (separale  prooedure)  (90  percent  inpatient). 

49310 Laparoscopy,  suigical;  cholecystectomy  (any  method)  (76  percent  inpatient). 

49311  Laparoscopy,  surgical,  cholecystectomy  with  cholangiography  (74  percent  inpatient). 

MALE  OEMTAL  SYSTEM 

54401 Insertion  of  penile  prosthesis;  inflatable  (self-contained)  (56  percent  Inpatient). 

54405 Insertion  of  inPita^^  (multi-compoaent)  penile  proethesis,  including  piaoeerteot  of  pump,  cylinders,  and/or  reservoir  (67  per- 
cent inpatient). 

54407  _ Removal,  repair,  or  raplacemeot  of  inflatable  (multi-oampoBeat)  peaiie  prosthesis,  including  pump  and/or  reservoir  and/or 

cylinders  (68  percent  Inpatient). ^ 

Addendoni  E— Procedures  Intended  for  Deletien  of  ASC  Gownge:  These  Are  Either  Recent  Additions  to  the  ASC 
list  (Added  on  or  After  January  31. 1992).  or  Have  Low-Volume  ASC  Performance,  or  Are  in  Both  of  These  Categories 

Note:  We  will  retain  these  procedures  on  the  ASC  list  at  present  However,  we  will  continue  to  review  these  codes,  and  we 
intend  to  propose  deletion  of  them  In  our  next  update  (in  2  yews)  should  failure  to  meet  our  criteria  persist. 


CPToode 


DeecHpflon 


In  tegumanlMy  System 


11444 

11624 

11644 
12021 
13100 
13120 
13131 

13150 
131S1 
14000 
14040 

19100 

20670 
21026 
21040 
21041 
21100 
21208 
21246 
21248 
21249 
21440 
21452 
21610 
21700 
21810 
21920 


Excision,  other  benign  lesion  (unless  listed  etsewheie).  tece.  ears.  eyeMs.  noee,  Mpe,  mucous  membrane;  lesion  diameter  31  to 

4.0  cm  (68  percent  office,  3  percent  inpatient). 

Excision,  malignant  lesion,  scalp,  nock,  hands,  «eet.  geniMa;  lesion  dtemeter  3.1  cm  to  4.0  cm  (60  percent  oWce,  8  percent  inpa- 
tient). 

Excision,  malignant  lesion,  lace,  eers,  eyelids,  nose.  Hps:  lesion  dtemeter  3.1  to  4.0  cm  (SO  percent  office,  5  percent  inpatient). 

Treatment  of  superfidai  wound  deWscence;  wKh  packing  (57  percent  c<fice). 

Repelr,cofnplax,«unk;  1.1  cm  to  2.5  cm  (72  percent  cMltee,  3  percent  inpatient).  -'-' 

Repair,  complex,  scalp,  amis,  and/or  legs;  1.1  cm  to  2.5  cm  (6  percent  inpatient,  29  percent  combined). 

Repair,  oomptax.  torehead,  cheeks,  chin.  mou9),  neck,  axIRaa,  genitalia,  hands  and/or  leet,  1.1  cm  to  2.5  cm  (4  peicenl  ir^^abent. 
28  percent  combined). 

Repair,  complex,  eyeMs,  noee,  eers  andtor  Npr.  1  0  cm  or  loss  (61  percent  offtee,  3  percent  inpatierti). 

1 .1  cm  to  2.5  cm  (62  percent  omce.  4  percent  Inpatient). 

Adjacent  tissue  eenelsr  or  rearrangement,  tnjnk,  defect  10  eq  cm  or  less  (57  percent  office). 

Adjecent  tteeue  taneler  or  reaitengement,  foreheed,  cheeks.  Chin,  mouth,  neck,  axillae,  genitalia,  hands  and/or  feet:  defect  10  sq 

cm  or  lees  (59  percent  office,  6  percent  inpatient). 
atopsy  €t  bwast.  needto  (sepeials  pracedure)  (67  percent  office.  8  percent  Inpatient). 


MueeuloskeMal  System 


f^emoYal  c<  tmplarft,  superlteial,  (eg,  tjurted  wire,  pin  or  rod)  (separate  procedure)  (63  percent  office). 

Excision  of  bone  (eg.  for  osteomyeMis  or  bone  ebscess);  facM  bone(s)  (65  percent  office). 

Exctslon  of  benign  cyst  or  tumor  of  mendMe;  simple  (80  percent  office). 

Excision  of  benign  cyst  or  tumor  of  mondible,  complex  (58.7  percent  office). 

/^jpteation  of  iMto  type  appiance  tor  maxfMadal  fbortton.  Includes  removal  (separate  procedure)  (71  percent  office). 

Oelsoplasty,  facial  bonee;  augmentatton  (autograft,  allograft,  or  prosthetic  implant)  (61  percent  office). 

Reconstruction  of  marxlible  or  maxilla,  subperk>steal  Implant  umiplete  (52  percent  office.  45  percent  combined). 

neoonsttudon  of  mandMe  or  maxMe,  endostetf  Implant  (eg.  blade,  cylinder);  parUai  (74  percent  office). 

Reconstruction  of  mandible  or  maxilla,  endosteal  implant  (eg.  tttade,  cyliryler);  complete  (62  percent  office). 

Ctoeed  treatment  ol  mandibular  or  majdHary  alveolar  ddge  fmoture  (separate  procedure)  (50  percent  office,  42  percent  combined) 

Percutaneoua  treatment  of  mandibular  fracture,  with  external  flxalfcxi  (52  percent  office.  36  percent  combined). 

Costotransversectomy  (separate  procedure)  (55  percent  office). 

Division  of  scalenus  antious;  without  resection  of  cervtoal  rib  (56  percent  office). 

Treatment  of  rib  fracture  recpjiring  exterr^  fixation  ("ftafl  chesT)  (56  percent  office).     * 

Btopey,  eoft  tissue  of  back  or  flank;  superficial  (82  percent  office). 
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CPTcode 


23065 
23066 
23330 

23620 
24362 
25065 
25375 

^, 

26558 
26559 
26580 
26605 
27040 
27105 
275a0 
27613 
27780 
27786 
28008 
28043 
28225 
282B1 
284O0 
28545 
26665 

30124 
30580 

3oepi 

31270 
31525 
31586 

38300 
38505 

40801 
40605 
40806 
40814 
40816 
40819 
40820 
40840 
40843 
41000 
41005 
41008 
41100 
41105 
41110 
41112 
41115 
41800 
41805 
41806 
41827 
42000 
42104 
42106 
42160 
42300 
42310 
42335 


Description 


Biopsy,  soft  tissue  of  shouWer  area:  superficial  (70  percent  office), 
deep  (61  percent  office,  15  percent  Inpatient). 

Removal  of  foreign  body.  shoukJer  subcutaneous  (59  percent  office). 

Ctosed  treatment  of  grsater  tuberosity  fracture;  without  menipuiatkin  (58  percent  office). 

Arthroplasty,  elbow;  with  Implant  and  fascia  lata  Uganwnt  reconstruction  (89  percent  office). 

Biopsy,  soft  tissue  of  forearm  and/or  wrist;  superficial  (77  percent  office). 

Multiple  osteotomies,  with  realignment  on  intramedullary  rod  (Sofield  type  procedure);  radius  AND  ulna  (60  percent  office  40  per- 
cent inpatient).  ' 

Ctosed  treatment  of  carpal  scaphoid  (navteular)  fracture;  with  manipulation  (63  percent  office). 

Extensor  tendon  excision,  implantation  of  plastic  tube  or  rod  for  delayed  extensor  tendon  graft,  hand  or  finger  (90  percent  office  3 
percent  Inpatient).  •     \     r- 

Toe  to  finger  transfer;  first  stage;  each  delay  (0  percent  inpatient), 
second  stage  (0  percent  inpatient). 

Repair  cJett  hand  (75  percent  office,  12  percent  inpatient).  .^ 

Ctosed  treatment  of  metacarpal  fracture,  sif>gle;  with  manipulation,  each  bone  (56  percent  office). 

Biopsy,  soft  tissue  of  pelvis  and  hip  area;  superficial  (79  percent  office). 

Transfer  paraspinal  musde  to  hip  (includes  fascial  or  tendon  extension  graft)  (80  percent  office). 

Ctosed  treatment  of  patellar  fracture,  without  manipulation  (53  percent  office). 

Biopsy,  soft  tissue  of  leg  or  ankle  area;  superficial  (69  percent  office). 

Ck>sed  treatment  of  proximal  fibula  or  shaft  fracture;  without  manipulation  (53  percent  office). 

Ctosed  treatment  of  distal  fibular  fracture  Oateral  malleolus);  without  manipulation  (58  percent  office.  8  percent  inpatient) 

Fasdotomy,  foot  and/or  toe  (61  percent  office).  r~     v 

Excision,  tumor,  foot;  subcutaneous  (57  percent  office,  7  percent  inpatient). 

Tenolysis,  extensor,  toot;  single  (54  percent  office,  7  percent  inpatient). 

Capsulotomy,  midfoot;  with  tendon  lengthening  (65  percent  office). 

Ctosed  treatment  of  calcaneal  fracture;  without  manipulation  (58  percent  office). 

Ctosed  treatment  of  tarsal  bone  dislocation,  other  than  talotarsal;  requiring  anesthesia  (62  percent  office). 

Ctosed  treatment  of  interphalangeal  ioint  dislocation;  requiring  anesthesia  (65  percent  office,  6  percent  inpatient) 


Respiratory  System 


Excision  oemvjid  cyst  nose;  simple,  skin  subcutaneous  (69  percent  office,  4  percent  inpatient). 

Repair  fistula;  oromaxillary  (combine  with  31030  If  antrotomy  is  included)  (66  percent  office). 

Cauterization  and/or  ablation,  mucosa  of  tu(t)inates,  unilateral  or  bilateral,  any  method,  (separate  procedure)  superficial  (70  oer- 

cent  office.  4  percent  inpatient). 
Sphenoid  endoscopy,  diagnostic,  with  or  without  biopsy  (separata  procedure)  (63  percent  office). 
Laryngoscopy  direct,  with  or  without  tracheoscopy;  diagnostic,  except  newbom  (52  percent  office). 
Treatment  of  closed  laryngeal  fracture;  without  nrianipulation  (60  percent  office.  20  percent  inpatient). 


Hemic  and  Lympatie  Systems 


Drainage  of  lymph  node  abscess  or  lymphadenitis:  simple  (63  percent  office). 

Biopsy  or  excision  of  lymph  node(s);  by  needle,  superficial  (eg.  cervical,  inguinal,  axillary)  (56  percent  office). 


Digeative  System 


Drainage  of  abscess,  cyst,  hematoma,  vestibule  of  mouth;  complicated  (68  percent  office). 

Removal  of  embedded  foreign  body,  vestibule  of  mouth;  complicated  (71  percent  office). 

Incision  of  labial  frenum  (frenotomy)  (86  percent  office). 

Excision  of  mucosa  and  submucosa.  vestibule  of  moutti;  with  complex  repair  (74  percent  office). 

Excision  of  lesion  of  mucosa  and  submucosa,  vestibule  of  mouth;  complex,  with  excision  of  underlying  muscle  (53  percent  office) 

Excision  of  frenuni,  labial  or  buccal  (frenumectomy,  frenulectomy,  frenectomy)  (76  percent  office). 

Destruction  of  lesion  or  scar  of  vestibule  of  moutti  by  physical  mettiods  (eg,  laser,  ttwrmal,  cryo,  chemical)  (65  percent  office) 

Vestibuloplasty;  anterior  (61  percent  office). 

Vestibuloplasty;  posterior,  bilateral  (81  percent  office). 

Intraoral  incision  and  drainage  of  abscess,  cyst,  or  henratoma  of  tongue  or  floor  of  mouth;  fingual  (76  percent  office). 

sublingual,  superflciai  (62  percent  office). 

submandibular  space  (61  percent  office). 
Biopsy  of  tongue;  anterior  two-ttiirds  (81  percent  office,  5  percent  inpatient). 
Biopsy  of  tongue;  posterior  one-ttiird  (58  percent  office). 
Excision  of  lesion  of  tongue  witttout  ctosure  (62  percent  office,  7  percent  inpatient). 

Excision  of  lesion  of  tongue  witti  closure:  anterior  two-ttiirds  (64  percent  office,  7  percent  inpatient  42  percent  combined) 
Excision  of  lingual  frenum  (frenectomy)  (75  percent  office). 

Drainage  of  abscess,  cyst  hematoma  from  dentoalvedar  structures  (73  percent  office). 
Removal  of  embedded  foreign  body  from  dentoah^eolar  structijres;  soft  tissues  (88  percent  office) 

bone  (69  percent  office). 
Excision  of  lesion  or  tijmor  (except  listed  above),  dentoalveolar  sttuctures;  wItti  complex  repair  (62  percent  office). 
Drainage  of  abscess  of  palate,  uvula  (84  percent  office). 
Excision,  lesion  of  palate,  uvula;  witttout  closure  (70  percent  office).  ' 

with  simple  primary  closure  (72  percent  office,  6  percent  inpatient). 
Destnjction  of  lesion,  palate  or  uvula  (ttienmal,  cryo  or  chemical)  (57  percent  office). 
Drainage  of  abscess;  parotid,  simple  (67  percent  office). 
Drainage  of  abscess;  submaxillary  or  suWingual,  inttaoral  (72  percent  office). 
SialolittTotomy;  submandibular  (submaxillary),  complicated,  intraoral  (60  percent  office). 
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CPToodo 


42400 
42S10 
42700 
45305 

45310 
40030 
46060 
46220 
46837 


50553 

51710 
51772 
52285 


53420 


57180 
57800 


60000 


81070 
64420 
64736 
64876 
64907 


65270 
65272 
65275 
65806 

67031 

67141 
68340 


69710 


Descrlptkxi 


Marsupiaflzaiion  o(  subtinguat  salivary  cyst  (ranula)  (55.1  parcant  oMoaV 

ParoOd  duct  dh/araion,  bilateral  (WUka  typa  procadure);  wWi  ligation  oT  boti  submandkuiar  OMharton's)  ducts  (84  peccant  offica). 

Indskxi  and  drainage  abscess:  peritonsillar  (59  paKani  oNoa). 

Proctoeigmoidoecopy;  with  blopay  (58  panant  oMoa).  ^, 

Witt)  removal  of  polyp  or  papMoma  (56  panani  oMoa). 
Removal  o(  anal  seton,  other  maf1(8r  (54  paroanioMoa). 
IncWon  and  drainaea.  parianii  ataoaae.  aupwiolil  (63  parcei«  oMoe). 

Papillectomy  or  excision  ct  single  tag,  anus  (separate  procedure)  (53  percent  office,  12  percent  inpottent). 
Cryosurgery  of  rectal  tumor,  barton  (74  paroani  oMca). 


Urinary  Syatam 


Renal  endoscopy  through  established  nephrostomy  or  pyelostomy,  with  or  without  Jnlgatioa  instWaflon.  or  ureteropyelography,  ex- 
clusive of  radiologic  service:  with  ureteral  catheterization,  wtth  or  without  ditatlon  of  ureter  (53  percent  office). 

Change  of  cystostomy  tube;  oomplcated  (56  percent  cflice). 

Urethral  pressure  profile  studies  (UPP)  (urethral  closure  prassure  piDflte),  any  technique  (60  percent  otBce). 

Cystourethroscopy  tor  trvatment  of  the  female  urethral  syndrome  with  any  or  aB  of  the  following:  urethral  meatotomy.  urethral  dila- 
tJon,  internal  urethrotomy,  lysis  of  urethrovaginal  septal  fibrosis,  lateral  Incisions  of  the  bladder  neck,  and  fuiguration  of  po»yp<s) 
of  urethra,  bladder  neck,  and/or  trigone  (61  percent  office). 

Urethroplasty,  two-stege  reconstructkan  or  repair  of  prostatic  or  manribraneous  urethra:  first  stage  (63  percent  office). 


Feraala  Genital  Syatam 
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Introduction  of  any  hemostatk;  agent  or  pack  tor  spontaneous  or  traumatic  nonobstatiical  vaginal  hemont«ge  (separate  procedure) 

(54  percent  ofltee). 
Dilatton  of  canical  canal,  instnjmantal  (separate  procedure)  (80  percent  office). 


Erulocrtna  System 


Indston  and  drainage  of  thyrogkMsal  cyst  Infected  (69  percent  offk».  8  percent  inpatient). 


Nervous  Syatam 


Puncture  of  shunt  tubing  or  resen^r  for  aspiratkxi  or  iniection  procedure  (64  percent  offica). 

Iniectkxi.  anesthetic  agent;  Inteiooetal  nenre,  single  (56  percent  ofltoe). 

Transection  or  avulsion  of:  mental  nerve  (68  percent  office). 

Suture  of  nen/e:  requiring  shortening  of  bone  of  extremity  (ist  aapTtsly  in  addiion  to  code  tor  neo/«  suture)  (0  percent  inpatient). 

Nenw  pedkde  transfer,  second  stage  (0  percent  inpatient). 


Eva  and  Onilar  fttlnewa 


Repair  of  lacaratton;  oonfuncliva.  with  or  without  nonperfortiing  iacaration  sdeia.  direct  ctosura  (53  percent  oflloe). 

Repair  of  laceration:  conjunctiva,  by  mobilization  and  rsarTangem».nt  without  hospttaiizatkxi  (57  percent  offtee,  2  percent  inpaterrt) 
comea,  nonperlorating,  with  or  without  removal  foreign  body  (73  percent  office,  3  percent  inpatient). 

Paracentesis  of  anterior  chamber  of  eye  (separate  procedure):  with  therapeutic  release  of  aqueous  (59  percent  office). 

Severing  of  vitreous  strands.  vMreoue  face  adheatons,  sheets,  membranes  or  opacities,  iasar  surgery  (one  or  more  sUgas)  (61  per- 
cent office,  1  percent  Inpatient). 

Prophylaxis  of  retinal  detachment  (eg,  retinal  break,  lattk:!»  degeneratton)  without  drainage,  one  or  mora  sesstons,  cryotherapy,  dia- 
thermy (59  percent  offne). 

Repair  of  symblsfitMion:  division  of  symbiapharon  with  or  without  inserlton  of  oonformer  or  contact  lens  (46  percent  ofAce.  7  per- 
cent inpatient  51  peioeni  oomblnad). 


Auditory  System 


ImptarNaSon  or  MplaoanMr4Qf 

patient). 


Mc  tKina  conducSon  hearing  da^4oa  in  temporal  bone  (100  percent  offk»,  0  percent  tn- 
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DEPARTMENT  OF  HOUSAIG  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

[Dockal  No.  l>-«»-1047;  FR-a610-O-01] 

Delegation  of  Concurrent  Auttiortty  to 
the  Deputy  Assistant  Secretary  for 
Operatlona,  Office  of  ConuMinlty 
Planning  aiid  Development 

AQENCY:  Offica  of  the  Secretary,  HUD. 

ACTION:  Notice  of  delegation  of 
concvirrent  authority. 

SUHMARV:  The  Secretary  of  Housing  and 
Urban  Development  is  delegating  to  the 
Deputy  Assistant  Secretary  for 
Operations,  Office  of  Community 
Planning  and  Development, 
concurrently  with  the  Assistant 
Secretary  for  Cbmniunity  Planning  and 
Development,  the  power  and  authority 
delegated  to  the  Assistant  Secretary  for 
Community  Planning  and  Development, 
except  for  the  aiUhority  to  waive 
regulations. 

EFfECnvE  DATE:  December  1. 1993. 

FOR  FURTHER  MFORMATION  CONTACT:  Jt^ 
C.  Bamett,  Director,  Organization  and 
Management  Services  Division,  Office  of 
Management,  Office  of  Community 
Plaiming  and  Development,  Department 
of  Housing  and  Urban  Development, 
Room  7230.  451  7th  Street  SW., 
Washington,  DC  20410,  telephone  (202) 
708-2087,  TDD  (202)  708-2565.  CThese 
are  not  toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION:  In  the 
delegation  ol  authority  issued  in  today's 
Federal  Register,  the  Secretary  of 
Housing  and  Urban  Development  is 
delegating  to  the  Deputy  Assistant 
Secretary  for  Operations,  Office  of 
Commimity  Planning  and  Development, 
concurrently  with  the  Assistant 
Secretary  for  Community  Planning  and 
Develafuiient,  all  the  power  and 
authority  delegated  to  the  Assistant 
Secretary  for  (Community  Planning  and 
Development,  except  for  the  authority  to 
waive  regulations. 

Accordingly,  the  Secretary  of  Housing 
and  Urban  Development  delegates  as 
follows: 

Section  A.  Authority  Delegated 

The  Deputy  Assistant  Secretary  for 
Operations,  Offica  of  (Community 
Planning  and  Development,  is  hereby 
authorized,  concurrently  with  the 
Assistant  Secretary  for  Community 
Planning  and  Development,  to  exercise 
all  the  power  and  authority  delegated  to 
the  Assistant  Secretary  for  Community 
Planning  and  Development. 


Section  B.  Antherity  Ezceptad 

The  authority  delegated  to  the  Deputy 
Assistant  Secretary  for  Operations, 
OfBce  of  Community  Planning  and 
Development,  does  not  include  the 
authority  to  waive  regulations. 

Aathority.  Section  7(d),  Oepaztmsnt  of 
Housing  and  Uit>an  Development  Act  (42 
U.S.C  3535(d)). 

Dated:  December  1, 1993. 
Henry  G.  Qsnenw, 
Secretary  of  Housing  and  Uittan 
Deve/opment 

[FR  Doc  93-30458  Filed  12-13-03;  8:45  m] 
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Office  of  9ie  Secrslary,  Office  of  Lead- 
Based  Paint  Abateinent  and  Poiaoning 
Prevention 

[Doclwt  No.  N-83-3447:  FR-neS-N-OS] 

NOFA  for  Lead-Based  Paint  Abatement 
In  Low-  and  Moderata-faKoma  Private 
Housing:  Armouneement  of  Fundir>g 
Awards 

AGENCY:  Office  of  the  Secretary— Office 
of  Lead-Based  Paint  Abatement  and 
Poisoning  Prevention,  HUD. 
ACTION:  Announcement  of  funding 
awards. 

SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  this  aniMJuncement 
notifies  the  public  of  funding  decisions 
made  by  the  Department  in  a 
competition  for  funding  under  the 
NOFA  for  Lead-Based  Paint  Abatement 
in  Low-  and  Moderate-Income  Private 
Housing.  The  announcement  contains 
the  names  and  addresses  of  the  award 
wiimers  and  the  amounts  of  awards. 
FOR  FURTHER  INFORMATION  CONTACT:  Ellis 
G.  (kildman.  Department  of  Housing 
and  Urban  Deveiopmeot,  451  Seventh 
Street  SW.,  Washington,  DC  20410, 
telephone  (202)  755-1822,  ext  112.  The 
TDD  number  for  the  hearing  impaired  is 
(202)  708-9300  (not  a  tcril-free  number), 
or  1-800-877-8339. 
SUPPl^MENTARY  INFORMATKW:  The 
purpose  of  the  competition  was  to 
award  grant  funding  for  approximately 
$47,700,000  for  the  grant  program  for 
lead-based  paint  ^i^raant  in  low-  and 
moderate-income  private  housing. 

The  1993  awards  annoiincad  in  this 
Nodoe  were  selected  for  funding  in  a 
competition  announced  in  a  Fedeiml 
Register  notice  published  on  Monday, 
July  6, 1992,  (57  FR  29774). 
Applications  were  scored  and  selected 
for  funding  on  the  basis  of  selection 
criteria  contained  in  that  Notice. 


A  total  of  $20,972,950  million  has 
been  awacded  t^  the  final  five  grantees. 
In  accordance  with  section  10^aH4KQ 
of  the  Department  of  Hooafaig  and  Urban 
Development  Rafonn  Act  of  1989  (Pub. 
L.  101-235,  approved  December  15, 
19M),  the  Depertmemt  is  pniblishuig  tite 
names,  addresses,  and  amounts  of  thoee 
awards  as  follows: 

NOFA  for  LcMl-Baaad  Paini  AbateniMt  ia 
Low-  and  Modarate-lnawna  Prirsta  Tlniiiiing 

Alameda  County,  California,  Dept  of 
Planning,  224  W.  Wloton  Avanue. 
Room  108,  Hayward,  VA 
94544 $4,410,288 

Boston,  Massachusetts,  Public 
FaciUtiet  CommissioB.  Suffolk 
County,  26  Court  Street,  eth  Floor. 
Boston,  MA  02108 $3,5254)06 

State  of  MiBBesata,  Minnesota  State 
Housing  Finance  Agency,  400 
Sibley  StiMt,  Suit*  300,  St.  Paul, 
MN  55101 42,787M8 

State  of  New  )auey,  DBpertmaot  of 
Community  Affairs,  CN-051, 
Trenton,  NJ  08625-0051 $4.250,000 

State  of  Wisconsin.  Division  of  Health, 
PO  Box  30, 1  West  Wilson  Street, 

MadiKm,  WI  53701-0309 $6,000,000 

Dated:  December  3, 1993. 

Arthnr  S.  Newfourg, 

Director,  Office  of  Lead-Based  Paint 

Abatement  and  Poisoning  Prevention. 

[FR  Doc.  93-30458  Filed  12-13-93;  8:45  am) 
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Office  of  Administration 
[Docket  Na  N-83-36t71 

Nottoes  of  Sut>misslon  of  Proposed 
Information  C<d)ectlona  to  OUB 

AGENCY:  Office  of  Administratian.  HUD. 
ACTION:  Notices. 

summary:  The  proposed  informatiaa 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  The  Department  is 
soliciting  public  comment  on  the 
subject  proposab. 
ADDRESSES:  Interested  persfHis  are 
invited  to  submit  comment  regarding 
these  proposals.  Comments  should  refer 
to  the  proposal  by  name  and  should  be 
sent  to:  Joseph  Lackey,  OMB  Desk 
Officer.  (Xfice  of  Management  and 
Budget,  New  Executive  Office  Building, 
Washington,  DC  20503. 
FOR  FURTHER  MFORMATION  CONTACT.  Kay 
F.  Weaver,  Reports  Management  Officer, 
Department  bf  Housing  and  Urban 
Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  (Copies  of  the  proposed 
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forms  and  other  available  dociiments 
submitted  to  0MB  may  be  obtained 
from  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposals 
for  the  collections  of  information,  as 
described  below,  to  0MB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

The  Notices  list  the  following 
information: 

(1)  The  title  of  the  information 
collection  proposal; 

(2)  The  office  of  the  agency  to  collect 
the  information; 

(3)  The  description  of  the  need  for  the 
information  and  its  proposed  use; 

(4)  The  agency  form  number,  if 
applicable; 

(5)  What  members  of  the  public  will 
be  affected  by  the  proposal; 

(6)  How  frequently  information 
submissions  will  be  required; 

(7)  An  estimate  of  the  total  number  of 
hours  needed  to  prepare  the  information 


submission  including  nimiber  of 
respondents,  frequency  of  response,  and 
hours  of  response; 

(8)  Whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and 

(9)  The  names  and  telephone  numbers 
of  an  agency  official  familiar  with  the 
proposal  and  of  the  0MB  Desk  Officer 
for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C  3507;  section  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3535(d). 

Dated:  December  2, 1993. 
John  T.  Murphy, 

Director,  IRM  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Infomution  Collection  to  0MB 

Proposal:  Public  Housing  Agency 
Application,  Project  Proposal  and 


Legal  Authority  for  PubUc  Housing 
Development 

Office:  PubUc  and  Indian  Housing 

Description  ofths  Need  for  the 
Infomation  and  its  Proposed  Use: 
The  forms  will  provide  the 
Department  with  sufficient 
information  to  determine  relative 
funding  priorities  for  localities,  PHA 
ehgibility  to  participate  in  the 
program,  and  whether  project 
proposals  meet  the  program 
requirements. 

Form  Number:  HUD-52470.  52471. 
52472,  9009,  52483A,  52651A,  52485, 
51971-1,  and  52482 

Respondents:  State  or  Local 
Governments 

Frequency  of  Submission: 
Recordkeeping  and  Annually 

Reporting  Burden: 


Number  of 
respondents 


Frequency 
of  response 


Hours  per 
response 


Burden 
hours 


Information  Collection 
Recordkeeping  


382 
382 


0) 
1 


0) 
1 


5.545 
382 


'VMies. 

Total  Estimated  Burden  Hours:  5,927 

Status:  Reinstatement 

Contact:  Raymond  W.  Hamilton.  HUD,  (202)  708-1938;  Joseph  F.  Lackey,  Jr..  0MB  (202)  395-7316. 

Dated:  December  7, 1993. 

Proposal:  Procedures  for  Obtaining  Certificates  of  Insurance  for  Development  and  Modernization  Projects 

Office:  Public  and  Indian  Housing 

Description  of  the  Need  for  the  Information  and  Its  Proposed  Use:  The  Department  requires  public  housing  agencies 
to  obtain  certificates  of  insurance  from  contractors  and  subcontractors  involved  in  constructfon  work  for  development 
of  a  new  pubUc  housing  project  or  modernization  of  an  existing  project.  These  certificates  are  maintained  on  file 
during  the  course  of  the  project. 

Form  Number:  None 

Respondents:  State  or  Local  Governments  and  Non-Profit  Institutions 

Frequency  of  Submission:  Annually  and  Recordkeeping 

Reporting  Burden: 


Number  of 
respondents 


Frequency 
of  response 


Hours  per 
response 


Burden 
hours 


Certificates 

Recordkeeping 


3,240 
3.240 


12 
1 


.5 
6 


19,440 
19.440 


Total  Estimated  Burden  Hours:  38,880 
Status:  Reinstatement 

Contact:  Wilham  C.  Thorson,  HUD,  (202)  708-4703;  Joseph  F.  Lackey,  Jr..  0MB,  (202)  395-7316 
Dated:  December  2, 1993. 

Proposal:  Owner/Tenant  Certification  for  Multifamily  Housing  Programs 

Office:  Housing 

Description  of  the  Need  for  the  Information  and  Its  Proposed  Use:  The  information  is  needed  to  determine  tenant 
ehgibihty,  to  compute  tenant  annual  rents  for  those  tenants  occupying  HUD  subsidized  housing  units,  and  to  collect 
information  on  dtizenship/alien  status  to  effect  program  utilization  and  need. 

Form  Number:  HUD-50059  and  HUI>-50059d/f/g 

Respondents:  Individuals  or  Household,  Businesses  or  Other  For-Profit,  Small  Businesses  or  Organizations,  Federal  Agen- 
cies or  Emplovees.  and  Non-Profit  Institutions 

frequency  of  Submission:  Annually 

Reporting  Burden: 
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Number  04 
respondents 


Frequency 
of  response 


Hounpar 
r^sportsa 


Bufdan 
hours 


Annual  Reporting 2,171,256 


.92 


1,897.556 


Toto/ Estimated  Bujtfen  Hours.- 1,997,556 

Status:  Revision 

Contact:  James  J.  Tahash,  HUD,  (202)  708-3944;  Joseph  F.  Lackey.  Jr.,  0MB,  (202)  395-7316 

Dated:  November  8, 1993. 
Proposal:  Initial/ Annual  Escrow  Accotmt  Settlement  (FR-3255) 
Office:  Housing 

Description  of  the  Need  for  the  Information  and  hs  Proposed  Use:  The  Real  Estate  Settlement  Procedurea  Act  iwpilraa 
mortgage  originators  to  submit  an  initial  escrow  account  statement  describing  payments  and  disbursements  to  the 

I  accovmt.  Mortgage  servicers  are  required  to  submit  anntial  escrow  account  statements  describing  the  previous  year's 

I  activity  and  certifying  ^at  the  account  was  operated  legally. 
Fonn  Number:  None 

Respondents:  Indhriduak  or  Housriiolds,  Businesses  or  Other  Fw-Profit,  and  Small  Businesses  or  Organizations 
Frequency  of  Submission:  Recordkeeping,  On  Occasion,  and  Annually 
Reporting  Burden: 


Number  of 
resporxtants 


Fraquency 
of  Response 


Hours  par 
response 


Bufdan 

hours 


Informatkxi  ColocWon  _..._-.. 
Recordkeeping  


2,000 
2.000 


19,775 
1 


.1176 
329.6 


4,649.250 
659,167 


Total  Estimated  Burden  Hours:  5,308,A17 

Status:  New 

Contact:  William  Reid,  HUD.  (202)  708-0421.  Josei^i  F.  Lackey,  Jr.,  Oliffl,  (202)  395-7316. 

Dated:  November  8, 1993. 

Proposal:  Title  II  Approval  of  Mortgagees/Eligibility  Requirements  (FR-2854) 

Office:  Housing 

Description  of  the  Need  for  the  Information  and  Its  Proposed  Use:  Participating  mortgacees  in  HlHJ's  mortgage  insurance 

I   programs  are  requirea  to  obtain  prior  approfval.  The  mformation  collection  requires  the  modifications  far  the  mortgages 

'   to  quality  for  the  insured  loan  programs. 
Form  Number  HUD-92001,  92001A,  92001B,  92001C,  92001D,  and  92001E 
Respondents:  Businesses  or  Other  For-Profit 

Frequency  of  Submission:  On  Occasion  and  Recordkeeping  "^ 

Reporting  Burden: 


Number  of 


Fmquency 
dmsponse 


Hours  per 
response 


Burden 
hours 


Information  CollecVon . 
Recofdkoaptng  ».. 


1,716 
8.600 


0) 
.33 


1,000 
2325 


1  Varies. 


Total  Estimated  Burden  Hours:  3,825 

Status:  Reinstatement 

Contact:  David  S.  Callaway,  HUD,  (202)  708-1824,  Joseph  F.  Lackey,  Jr.,  (202)  395-7316. 

I  Dated:  November  5, 1993 

Proposal:  Prepayment  of  a  HUD-Insured  Mortgage  by  an  Owner  of  Low-Income  Housing 

Office:  Housing 

Description  of  the  Need  for  the  Information  and  Hs  Proposed  Use:  The  information  collection  is  necessary  for  the 
prepayment  of  HUD-insured  mortgages  by  an  owner  of  low-income  housing.  The  provisions  ensure  that  affordable 
multifamily  housing  tmits  are  preserved  to  the  maximum  extent  practicable  for  lower  income  famiUes.  The  information 
collection  is  also  used  to  minimize  the  displacement  of  lower  income  families  while  public  and  private  sectors 
find  long  term  remedies  to  the  potential  loss  of  affordable  hotxsing. 

Form  Numxr:  None 

Respondents:  Individuals  or  Households,  State  or  Local  Governments,  Businesses  or  Other  For-Profit,  and  Federal  Agencies 
or  Employees 

Frequency  of  Submission:  Cta  Occasion 

Reporting  Burden: 


Number  of 
respondents 


Fraquency 
of  response 


Hounpar 


Bufdan 
hours 


Informatkjn  Codecions 


51 


V) 


997 


•  Vwiea. 
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Total  Estimated  Burden  Hours:  997 

Status:  Extension 

Contact:  Besty  Keeler.  HUD.  (202)  708-1142,  Joseph  F.  Lackey.  Jr.,  0MB  (202)  395-7316. 

Dated:  November  17. 1993. 

(PR  Doc  93-30451  Filed  12-13-93:  8:45  am]  "' 
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Offle*  of  th«  Assistant  Sscratary  for 
Housing— Federal  Housing 
Commlssionsr 

[Dodnt  No.  N-93-3538;  FR-3370-N-03] 

Housing  Counssling— Disaster  Relief 
Housing  Counseling:  Announcement 
"f  Funding  Awards  for  FY  1993 

AGENCY:  Office  of  the  Assistant 

Secretary  for  Housing— Federal  Housing 

Conunissioner.  HUD. 

ACTION:  Announcement  of  funding  . 

awards. 

SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  CKavelopment 
Reform  Act  of  1989.  this  annoimcement 
notifies  the  public  of  funding  decisions 
made  by  HUD  imder  the  Notice  of 
Funding  Availability,  published  on 
January  21, 1993.  which  announced  the 
availabiUty  of  funds  for  disaster  relief 
housing  counseling.  The  announcement 
contains  the  names  and  addresses  of  the 
award  winners  and  the  amount  of  the 
awards. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Miles,  Program  Advisor.  Single 
Family  Servicing  Division.  Department 
of  Housing  and  Urban  Development, 
room  9178, 451  Seventh  Street  SW.. 
Washington.  DC  20410,  telephone  (202) 
708-1672  or  (202)  708-4594  (TDD). 
(These  are  not  toll-free  numbers.) 
SUPPLEMENTARY  INFORMATION:  Section 
106  of  the  Housing  and  Urban 
Development  Act  of  1968  (section  106) 
authorizes  HUD  to  provide  a  program  of 
housing  coimseling  services  to 
designated  homeowners  and  tenants. 
Under  the  section  106  housing  . 
counseling  program,  HUD  contracts 
with  public  or  private  organizations  to 
provide  the  housing  counsehng  services 
authorized  by  section  106.  These 
organizations  are  referred  to  as  HUD- 
approved  housing  counseling  agencies. 
When  the  Congress  makes  funds 
available  to  assist  the  housing 
counseling  program,  HUD  announces 
the  availability  of  these  funds,  and 
invites  appUcations  from  eligible  HUD- 
approved  coimseling  agencies,  through  " 
a  notice  of  funding  availability  (NOFA) 
published  in  the  Federal  Register. 

In  a  Notice  of  Funding  Availability 
(NOFA)  pubUshed  on  January  21. 1993 
(58  FR  5556).  HUD  announced  that 


$500,000  in  funding  had  been  made 
available  by  the  Dire  Emergency 
Supplementary  Appropriations  Act  of 
1992  (Pub.  L.  102-386.  approved 
September  23, 1992)  for  eligible  HUD- 
approved  housing  counseUng  agencies 
to  provide  emergency  housing 
counseling  to  homebuyers, 
homeowners,  and  renters  living  in  areas 
adversely  afiected  by  Hurricane 
Andrew,  Typhoon  C3mar,  Hurricane 
Iniki,  and  omer  natural  disasters  as 
declared  by  the  President  of  the  United 
States. 

In  accordance  with  section  102 
(a)(4)(C)  of  the  Department  of  Housing 
and  Urban  Development  Reform  Act  of 
1989,  the  Department  is  publishing  in 
this  notice  the  names  and  addresses  of 
the  HUD-approved  agencies  awarded 
funds  under  the  January  21. 1993 
NOFA.  and  the  amoimt  of  funds 
awarded  to  each  agency.  This 
information  is  provided  in  Appendix  A 
to  this  document. 

Dated:  December  2. 1993. 
Nicolu  P.  Retsinu, 

Assistant  Secretary  for  Housing — Federal 
Housing  Commissioner. 

Appendix  A — Disaster  Relief  Housing 
Counseling  Grants.  Florida,  Louisiana,  and 
Hawaii 

Florida 

Consumer  Credit  Counseling  of  SW 
Florida.  2500  Airport  Rd.,  South, 
Suite  210.  Naples.  FL  33407 $12,000 

Consimier  Credit  Counseling  of  South 
Florida,  13014  N.E.  8th  Ave., 
North  Miami,  FL  33161 $82,560 

West  Perrine  Community  Development 

Corporation,  Miami,  FL $14,405 

Louisiana 

St.  Landry  Community  Action  Agency. '  *- 
P.O.  Drawer  1510.  Opelousas,  LA 
70570 $20,000 

Desire  Community  Housing  Corp.. 
3251  St.  Ferdinand  St.,  New 
Orleans.  LA  70126 $75,000 

Central  City  Housing  Development 
Corp..  2020  lackson  Ave.,  New 
Orleans,  LA  70113 $29,815 

St.  Mary  Community  Action  Agency, 
1407  Barrow  Street.  Franklin.  LA 
70538 $17,660 

S.M.I.L.E.  Community  Action  Agency. 
501  St.  John  St..  Lafayette.  LA 
70501 $40,000 

St.  James  Parish  Council/Dept.  of 
Human  Resources.  P.O.  Box  87. 
Convent.  LA  70723 $4,000 


Hawaii 

Hale  Mahaolu.  200  Nina  Ave.. 

Kahului.  HI  96732 $8,765 

Hawaii  Credit  Counseling  Services. 

2153  North  King  Street,  #306. 

Honolulu,  HI  96919 $45,500 

Total $349,705 

(FR  Doc.  93-30453  Filed  12-13-93;  8:45  am) 
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[Dodwt  No.  N-93-3554:  FR-3355-N-02] 

Housing  Counseling  Program: 
Announcement  of  Funding  Awards  for 
FY1993 

AGENCY:  Office  of  the  Assistant 

Secretary  for  Housing — Federal  Housing 

Commissioner,  HUD. 

ACTION:  Announcement  of  funding 

awards. 

SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  this  announcement 
notifies  the  pubUc  of  funding  award 
decisions  made  by  the  Department 
under  its  Housing  Counseling  Program 
for  Fiscal  Year  1993.  The  announcement 
contains  the  names  and  addresses  of  the 
award  winners  and  the  amount  of  the 
awards. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Miles,  Program  Advisor,  Single 
Family  Servicing  Division,  Department 
of  Housing  and  Urban  Development, 
room  9178,  451  Seventh  Street  SW., 
Washington,  DC  20410,  telephone  (202) 
708-1672  or  (202)  708-4594  (TDD). 
(These  are  not  toll-free  numbers.) 
SUPPLEMENTARY  INFORMATION:  Section 
106  of  the  Housing  and  Urban 
Development  Act  of  1968  (section  106) 
authorizes  HUD  to  provide  a  program  of 
housing  counseling  services  to 
designated  homeowners  and  tenants. 
Under  the  section  106  housing 
counseUng  program,  HUD  contracts 
with  public  or  private  organizations  to 
provide  the  housing  counseling  services 
authorized  by  section  106.  These 
organizations  are  referred  to  as  HUD- 
approved  housing  counseling  agencies. 
When  the  Congress  makes  funds 
available  to  assist  the  housing 
counseling  program,  HUD  announces 
the  availability  of  these  funds,  and 
invttes  applications  from  eligible  HUD- 
approved  counseling  agencies,  through 
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a  notice  of  funding  availability  (NOFA) 
pubUshed  in  the  Federal  Register. 

In  a  Notice  of  Fimding  AvailabiUty 
(NOFA)  pubUshed  on  April  16. 1993  (58 
FR  21064),  HUD  annoimced  that  a  total 
amount  of  $6,025,000  was  appropriated 
for  the  section  106  housing  counseling 
program  by  the  HUD  Appropriations 
Act  of  1993  (Pub.  L.  102-389,  approved 
October  6, 1992). 

Of  the  $6,025,000  available  for 
housing  counseling  activities,  the  April 
16. 1993  NOFA  advised  the  pubUc  that 
HUD  would  use:  (1)  $500,000  to  assist 
public  housing  and  section  8  assisted 
tenants  move  out  of  poverty-stricken 
areas  in  accordance  with  section  162(a) 
of  the  Housing  and  Community 
Development  Act  of  1992;  (2)  $125,000 
to  help  resolve  a  litigation  matter  in 
Boston,  Massachusetts  that  involves 
housing  coimseling;  (3)  $200,000  to 
continue  operation  of  the  HUD  toll-free 
telephone  number  (l-«00-569-4287), 
which  directs  caUers  to  the  HUD- 
approved  housing  counseling  agencies 
in  their  areas;  (4)  $200,000  to  provide 
training  on  HUD's  Home  Equity 
Conversion  Mortgage  Program  to  HUD- 
approved  housing  coimseling  agencies; 
and  (5)  $365,000  to  continue  funding  of 
the  prepurchase  and  foreclosure 
prevention  counseling  demonstration 
authorized  by  section  106(d)  and 
implemented  in  Fiscal  Year  1992.» 

After  deduction  of  these  amounts, 
HUD  announced  the  availability  of  up  to 
$4,635,000  in  FY  1993  ftmds  for  the 
counseling  activities  authorized  by 
section  106.  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989.  the  Department  is 
pubUshing  (by  Region)  the  names, 
addresses  of  the  HUD-approved 
agencies  awarded  funds  under  the  FY 
1993  Housing  Counseling  NOFA,  and 
the  amount  of  funds  awarded  to  each 
agency.  This  information  is  provided  in 
Appendix  A  to  this  document.  This 
notice  also  announces  the  amount  of 
funds  awarded  to  the  agencies 
participating  in  the  prepurchase  and 
foreclosure  prevention  counseling 
demonstration.  This  information  is 
provided  in  Appendix  B  to  this 
document. 


Dated:  December  2, 1993. 
Nicolas  P.  Retsinas, 
Assistant  Secretary  for  Housing-Federal 
Housing  Conunissioner. 

APPENDIX    A— HOUSING    COUNSELING 

AGENCIES  Receiving  Grants  For 
Fiscal  Year  1993 


I  This  demonstration  program  was  authorized  by 
section  S77(c)  of  the  National  Afiordable  Housing 
Act  (Pub.  L.  101<-625,  approved  November  28, 
1990).  As  provided  by  the  statute,  the 
deaionstration  is  conducted  in  three  target  areas, 
which  cannot  be  located  in  less  than  two  separate 
metropolitan  areas.  The  target  areas  selected  for  the 
demonstration  were  Decatur,  GA  and  Chicago,  IL. 


Region 

Total  grant 
amount 

Number  of 
grants 

1  

$6?,43e 
350,250 
493,605 
1.187,914 
799.235 
675.564 
130.221 
189.411 
661.824 
84,519 

9 

II  

III  

43 
65 

IV 

94 

V 

60 

VI 

41 

VII 

21 

VIII 

22 

IX 

X 

28 
13 

Totals 

4,634,981 

396 

Region  1 

Central  Maine  Agency  On  Aging, 
Inc.,  P.O.  Box  248,  Gardiner, 
ME  04345 

Housing  Allowance  Project.  Inc.. 
322  Main  Street  Springfield. 
MA  01105 

Quincy  Community  Action  Pro- 
grams, Inc.  1509  Hancock  St.. 
Quincy.  MA  02169  

Urban  League  of  Greater  Hart- 
ford. 1  State  Street  Hartford, 
CT  06112  

Consumer  Credit  Counseling 
Services  of  Conn.,  151  New 
Park  Avenue,  Hartford,  CT 
06106  

Blackstone  Valley  Comm.  Actkm 
Program,  129  School  Street 
Pawtucket  Rl  02860 

Coastal  Economic  Devek>pment 
Corp.,  6  Oak  Grove  Ave.,  Bath, 
ME  04530 

Champlain  Office  of  Opportunity, 
191  North  Street  Burlington, 
VT  05401  

Consunwr  Credit  Counseling  Svc. 
of  E.  Mass.,  8  Winter  St.,  Suite 
900,  Boston,  MA  02109 


Region  2 

Housing  Assistance  Center,  1233 
Main  Street  Buffak),  NY  14209 

Housing  Council  on  Monroe 
County,  242  Andrews  Street 
Rochester,  NY  14604  

Mkjdlesex  County  Econ.  Oppor. 
Corp.,  841  Georges  Road,  2nd 
Fkxx,  N  BmnswKk.  NJ  08902  .. 

Catholk:  Ctiarities,  Diocese  of 
Metuchen,  540-550  Route  22 
East,  Brklgewater,  NJ  08807  .... 

Urban  League  of  Union  County, 
272  North  Broad  St.  Efizabeth, 
NJ  07207  

Check-Mate,  550  Cookman  Ave., 
Asbury  Park  NJ  07712 


$2,000 

17,000 

7,000 

7,000 

6.000 

5,438 

2,000 

7,000 

6,000 
62,438 

18,215 

18,215 

8,750 

5,000 

5,000 
11.000 


Uitan  League  of  Essex  County,  3 
Williams  St,  %jtte  300,  New- 
ark, NJ  07102  18,216 

Peterson  Ta^  Rxce,  155  Eison 

Street  Peterson,  NJ  07505  15,000 

The  Home  Partnership,  450  71h 

Street  Hoboken,  NJ  07030  18,216 

Cayuga  County  Homesite  Devet- 
opment  60  Clark  Street  Au- 

bum,  NY  13021  5,000 

United   Tenants    of   Att>any,    33 

canton  Ave.,  Albany.  NY  12207  6,125 

Housing  Assistance  Program  of 
Essex  County,  Church  Street 

Elizabeth.  NY  12932  6,125 

Metro-interfaith  Services,  21  New 

Street  Binghamton,  NY  13903  .         18,215 
CoTtttjmer  Credtt  Couns.   Serv., 
120  E.  Washington  St,   1006 
Univ.     Bklg.,     Syracuse,     NY 

13202  8,750 

Better  Neighborhoods,  Inc.,  986 
Albeny    St.,    Schnectady,    NY 

12307  18,215 

Troy  Rehabilitatkm  arKl  Improve- 
nfwnt  Program,  415  River  St., 

3rd  Root,  Troy,  NY  12180 5,000 

ComeM  Cooperative  Extension,  50 
West  High  Street  Ballston  Spa, 

NY  12020  5,000 

Long    Island    Housing   Servk^es, 

1747-42A   Veterans   Memorial 

Highway.  Isiandia.  NY  11722  ...         17.215 

Family  Service  League  of  Suffolk 

Cnty.,    642    New    York    Ave., 

Hufltington,  NY  11743  5,000 

Family    Servk^e    Association    of 
Nassau    County,    336    Fulton 
Ave.,  Hempstead,  NY  11550  ....         10,000 
Jersey  Counseling  and  Develop- 
ment   1840   South   Broadway, 

Camden,  NJ  08104 18.215 

Atlantic  Human  Resources,  10 
South  Tennessee  Ave.,  Atlantic 

City,  NJ  08401  4,997 

Alt>ariy  County  Rural  Housing  Alli- 
ance,   34    South    Main    St, 

VoorheesviUe,  NY  12186  6,300 

Associatkxi  for  Neighborhood 
Rehab.,      201       State      St, 

Ogdenburg,  NY  13669 5.000 

East  Patchogue  Alliance,  1731 
Montauk  Highway,  Bellport  NY 

11713  1,000 

Black  River  Housing  Council,  216 
Washington  St,  Watertown,  NY 

13601  1.000 

CatskiU  Mountain  Housing  Devel- 
opment Corp.,  P.O.  Box  473, 

CatskiU,  NY  12414  5,000 

Coalitkxi  for  People's  Rights,  184 
Uberty    St..    Newburgh.    NY 

12550  4,970 

Cortland  Housing  Assistance 
Council,  4  Lincoln  Ave.,  Suite 

203,  Cortland,  NY  13045  1,000 

Enterprise  Corrvrtunity  Devek)p- 
ment  Housing,  777  Bergen 
Ave.,  Suite  208,  Jersey  City,  NJ 

07304 1,000 

Lewis  Count/  Opportunities,  P.O. 
Box    111,    New    Bremen,    NY 

13367  7,000- 

Margaret  Community  Corp.,  1920 
New  Haven  Avenue,  Fer  Rock- 
I     away,  NY  11691  1,000 
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Monmouth  County  Board  of  So- 
dal  SefvteM.  FrMhoid.  NJ 
07728  

N«4ght>o(tKX)d  Housing  Ssmice*, 
121  West  27lh  St.  Room  404, 
New  Yortc  NY  .._ 

NE  Hewtoy  Development  Aeeoc, 
101  Gertnxle  St,  Syvacuee,  NY 
13203  - 

North  Fork  Houeing  AHiance,  110 
South  Street.  Greenport  NY 
11944  ....- 

Putnam  County  Housing  Corp., 
110  CM  Route  6.  BMg-  2.  Cm- 
met.  NY  10512  ..„ 

Rurai  Sullivan  County  Housing 
OpportunJtias,  375  Broactway, 
Ktontlcello,  NY  12701 

Somerset  County,  Offlce  of  Aging. 
614  1st  Avenue.  Rartlan.  NJ 
08869  _ ~ 

Suffok  County,  DepL  for  Agtrtg 
385  Oser  Avenue.  Hauppage, 
NY  11788 

UrtMtf)  League  tor  Bergen  County. 
106  West  Pafisade  Ave..  Engle- 
wood.  NJ  07631 

Urban  League  of  Onondaga 
County,  324  University  Dr.. 
Suite  301.  Syracuse.  NY  13210 

Westchester  Residential  Opportu- 
nMies,  470  Mamarorwdt  Ave., 
White  Plaine.  NY  10605 


18.216 
5,(X» 

1,000 
5,000 
5,000 
5J0O0 
1.000 
5.000 
12.545 
8,750 
5.000 


360.250 


Regions 

Consumer     Credit      CouneeHng 

Service  of  Western   PA.  309 

Smithlleld   St,   PtttstMirgfi,   PA 

15237  21.000 

Warren-Forest  Count/s  Economic 

Opportunity.    P.O.    Box    547. 

Warren.  PA  16365  4,375 

Bder-ado,  Inc..  320  Brownsville 

Road.  Pittsburgh,  PA  15210 3.500 

Housing  Council  of  Yorlc,  116  N. 

George  Street,  York,  PA  17401  15.750 

•Housing  Opportunities.  Inc.,  133 

7ih  Avenue,  McKeeapott  PA 

15134 ™ 15.750 

Commisskxi  on  Economic  Oppor- 
tunity, 211-213  S.  Main  Street 

Wnkes-Barre,  PA  18701  5J250 

Community  Resources  for  Inde- 
pendence, 2222  Filmore  Ave., 

Erie,  PA  16506 _.„ 3,500 

Garflekl  Jubilee  Assodatkxi.  5138 

Penn    Ave.,     Pittsburgh.     PA 

15224  „...„ _.„ 3.500 

Berks    Community    Action    Pro- 

Vvn.   227-229  N.   5th  Street, 

Reading,  PA  19601  „ 5J250 

PhMadelphia  Council  fcy  Commun. 

Advan.,  100  N.  17th  St.  Suite 

600.  Philadelphia.  PA  19102  ....  10.500 
Fayette  County  Community  Action 

Agency,  137  N.  Beeeon  Ave.. 

Urtontown.  PA  15401  6.125 

Consumer      Credit     Couraeling 

Servk:es.  3671  Creacent  Court 

E..  Whitehall.  PA  18052 5.250 

Booker   T.    Washington    Canter. 

1720    Holland    St.    Eric.    PA 

16503  4375 


Northwest    Counseling    Service. 

Inc..   5601    N.   Broad   Street, 

Philadelphia,  PA  19141  26,250 

Mercer  County  Community  Actkxi 

Agency.  309  Ohio  Street  Shar- 
on, PA  16146  „ 3.500 

TenanTs  AcHon  Group  of  PhUa- 

(to«)hia.  21  Sout)  12»i  Street 

Philadelphia.  PA  19107  _.  4,375 

Allied  Human  Servk:es  Assoda- 

tten.  Inc..  33-38  S.  Jefferson 

St.  New  Castle,  PA  ._ 3.500 

Sheitengo  Vailey  Uit>an  League, 

Inc.,  39  Chestnut  St.  Sharon, 

PA  16146  - 5.250 

F«nily  Sen/tea4Jpper  Ohto  Vat- 

tey,  51  11th  Street  Wheeling. 

WV  26003  . 8,750 

Consumer     Credtt     Counseling 

Servtee  of  Blueflekl.  P.O.  Box 

6282.  BlueftoU,  WV  24701  5.250 

Commur%  Asslstarx:e  Network, 

7701    CXinmanwey,    Baltimore, 

MD  21222  - 8.750 

Total  Actkxi  Against  Poverty  in 

Roanoke    Vailey,     P.O.     Box 

2868,  Roanoke.  VA  24001  .,.„..  7,000 

CXxchester  Community  Devekip- 

ment    Corporatfort,    435    High 

Street  Cambridge.  KAD  21613  ..  4^75 

Consumer  Credit  Couns.   Se(v7 

MM  Ohk)  Vafley.  2715  Murdoch 

Ave.    B-4,    Paikersburg,    WV 

26101  _ _ 12.250 

Corwumer  Credit  Couns.  Servy 

Kanawha  Valley.  8  Capitol  St^ 

Sulla    200,    Charteston.    WV 

25301  _- 8,750 

Monticeik)  Area  Community  Ac- 
tkxi Agency,  215  East  High  St., 

Chariottesville.  VA  22901  $5,250 

Shore  Up,  Inc..  520  Snow  HiV 

Road.  Salisbury,  MO  21803 5.250 

Sussex  County  Community  Actkxi 

Agency,  308  N.  Railroad  Ave., 

Georgetown,  D€  19947  5.250 

Neightxxtiood  House,  601   New 

Castle   Ave..   WBmington.   DE 

19801  5^50 

Harford  County  Housing  Authority. 

15  S.  Main  Street.  Suite  106, 

Bel  Air.  MD  21014  7,000 

Near  Norttieast  Community  Im- 
provement Corp..  1326  Florida 

Ave.,    NE,    Washington.    DC 

20002 6.125 

Housing     Counseling     Servk:es, 

2430  Ontarto  Road.  NW.  Wash- 
ington. DC  20009 5,250 

Criss-Cross.    Inc..    115    S.    4th 

Street  Suite  305,  ClarkstMJrg, 

WV  26302 5,810 

Rk:hmond  Housing  Opportunities 

Made   Equal,    1218   W.   Cary 

Street  Rk:hmond,  VA  23220  ....         28,000 
Howard    County,    Housing    and 

Community  Devel.,  10660  Hkk- 

ory  Rklge  Rd.,  Cokjmbia.  MO 

21044  4.375 

CCCS  of  Southern  West  Virginia. 
Pinecrest  Hoepiiai,  Room  D217, 

BecMey,  WV  25802  4,375 

Far  SE  Community  Org.,  3100 
Martn  Luther  King  Jr.  Ave.,  SE, 
•205.  Washington,  DC  20032  ..  0,125 


Manual  Helghte  Community 
Devel.  Ocg^  3917  Minnesota 
Ave.,    SE.    Washington,     DC 

20019  _ 7,000 

St  Ambroee  Housing  AM  Center, 
321  E.  2Sti  St.  Battmore,  MD 

2121R  „ „...„ 21.000 

Urtian  League  of  Greater  Rnh- 
mond.  101   East  Clay  Street 

Richmond,  VA  23219 „....         12,250 

Housing  Opportunities  Commis- 
sion, 10400  Detrick  Ave.,  Ken- 
sington, MD  20895 „ 7,000 

Prince  WiMam  Co.  Cooperative 
Extension  Serv.,  8805  Sudtey 

Rd..  Manassas.  VA  22110 14,000 

Baltlnxxe  Urt>an  League,  1150 
Mondawmin  Councourse.  Balti- 
more. MO  21215  4,375 

University  Legcrf  Servtees,  300  I 
Street  NE,  Suite  202,  Washing- 
Ion.  DC  20002 17,500 

Anne  Arundel  County  Eoorwmk: 
Opportunity  Committee,  P.O. 
Box     1951,     Annapolis.     MD 

21404 - 14.000 

Community  Housing  Inc..  613 
Washington  St..  Wilmington,  DE  ' 

19801  5,250 

Foundatkxi  for  Sentor  Independ- 
ence, 8610  MkSothian  Turnpike, 
Suite  1.  Rk:hmond.  VA  23235  ..  3,500 

Soutfieastem  Tktewater  Oppor- 
tunity   Proiact    2551    Almeda 

Ave..  Norfolk.  VA  23513  8,750 

Urban  League  of  Pittsburgh,  One 
SmithfieU  St.  3rd  Fkxx,  Pitts- 
burgh, PA  15222 5.250 

Bayfront  NATO.  312  Chestnut  St. 

Erie.  PA  16507 3.500 

Philadelphia  Housing  Oevek>p- 
ment  Corp..  1234  Mari(et  St.. 
10th    Fkxx,    Philadelphia.    PA 

19107  5.250 

Offk»  of  Human  Affairs,  P.O.  Box 

37.  Newport  News.  VA  23607  ..  8.750 

Family  Servicea,  1304  Fifth  Ave., 

Hunttnglon.  WV  25701  7.000 

Hill  Community  Devetopment 
Corp.,  2015-2017  Centre  Ave., 

Pittsburgh.  PA  15219 3,500 

Center  for  Independent  Living  of 
SW  PA,  7110  Penn  Ave.,  Pitts- 
burgh. PA  15208 3.500 

Wasfiington-Qreene  Community 
Actkxi  Corp.,  315  Hattem  Ave., 

Washington.  PA  15301  4.900 

Housing  Associatkxi  of  Delaware 

Valley.  1314  Chestnut  St,  Suite 

900.  Philadelphia.  PA  19107  ....  5.250 

Urban    League    of    Metropolitan 

Hanlsburg.  25  N.   Fourth  St, 

Harrisburg,  PA  17101  7,000 

Tabor  Community  Servkss.  439 

East  King  Street,  Lancaster.  PA  15.750 

Communities  Organized  to  Im- 
prove   Life.    11    S.    Carroilton 

Ave..  Baltimore.  MD  21223 4^75 

Northvwxxl  HHeatlh  Systems.  2121 
Eoff    Street    Wheeling.    WV 

26003  >.„ ^.  3,500 

MAC  kworpor^ad.  Area  Agency 
oil  Aging,  1504  Riverskto  Dr.. 
SaUsbwy,  MO  21801  3,500 
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Elk  County  Housing  Authority, 
424  Water  St  Ext., 
Jofmsonburg,  PA  15845  

Greater  Erie  Community  Actkxi 
Committee,  18  West  Ninth 
Street  Erie,  PA  16501  

Peopto  Incorporated  of  SW  VA. 
988  West  Main  Street 
Abingdon.  VA  24210 


City 


3.500 
1.750 
2,520 


Region  4 

of  Albany,  Economk:  Devel- 
opment 230  S.  Jackson  St., 
Surte315,  Albany,  GA  31701  ...  1.995 

Athens-Clarice  County  Govern- 
ment   155  E.  Washingkxi  St, 

Athens,  GA  30603  10,535 

Coastal  Georgia  Area  Community 
Actkxi  Authority,  2801  4th  St.. 

Bnjnswick.GA  31521  2.415 

Coastal  Plain  Areas  Econ.  Oppor. 
Auth..   2019  Ashley  St..   Val- 

dosta,  GA  31603 8,610 

DeKalb-Futton  Housing  Counsel- 
ing Center,  4151  Memorial  Dr., 
Suite  1 07E  Decatur,  GA  30032  71 ,388 

Ecorxxnk:  Opportunity  for  Savarv 
nah-Chatham.  618  W.  Ander- 
son St,  Savannah,  GA  31402  ..         26,285 
Greater  Macon  Housing  Corpora- 
tion.   682    Cheny    St.,    Suite 

1108.  Macon.  GA  31201  1,995 

Metro  Columbus  Urban  League, 
802  Rrst  Ave.,  Columbus,  GA 

31901  7.910 

Metro  Fair  Housing  Servk»s, 
1083  Austin  Ave.,  NE,  Atlanta, 

GA  30307 3,255 

Mkkfle  Georgia  Community  Actkxi 
Agency,  708  Elberte  Rd.,  War- 
ner Robins.  GA  31099  4,375 

Auburn   Housing   Auttxxlty,    931 

Booker  St,  Aubum,  AL  36830  ..  6.650 

Birmingfiam  Urtjan  League.  1717 
Fourth  Ave.  North,  Binningham, 

AL  35202 12,705 

Commun.  Actkxi  Agency/Calhoun/ 

Clebume/Cherokee,  1702 

Noble  St.,  Anniston,  AL  36202  .         16,555 

Commun.    Action/Huntsville/Madi- 

son/Limeston.  4015  Stringfiekl 

Rd.,  Huntsville.  AL  35810  2,975 

Commun.  Actkxi  Agency  of  N. 
Central  Alatianna,  107  2nd  Ave., 

NE.  Decatur,  AL  35602 7,700 

Commun.  Actkxi  Agency  of  NW 
Alabama,  502  East  College  St, 

Horence.  AL  35603  315 

Community  Service  Programs  of 
W.  Alabama,  601  17th  St.,  Tus- 

catoosa.  AL  35401  16,275 

•Housing  Auttiorlty  of  Brimingham, 
1826  3rd  Ave.  S.,  Birmingham, 

AL  35401  17.605 

Mobile   Housing   Board,   151    S. 

Claibome  St.,  Mobile,  AL  36633         29,260 
Montgomery    Housing    Authority. 
1020  Bel  St,  Mon^^omery,  AL 

36104  15,225 

Human  Resource  Devetopment 
Corp.,  P.O.  Box  1417.  Enter- 
prise, AL  36331 6,195 

Carolina  Regkxial  Legal  Sen/tees, 
279  W.  Evans  St.,  Fkxence.  SC 
28503  10,570 


Chesterfield-MarltKXO  Ecoa 

Oppor.,  71  Second  St.,  Cheraw, 

SC  29502  1,015 

Family    Servk»s    Center,    1800 

Main  St,  Cokjmbia,  SC  29201  .  6.580 

Greenville  Urtwn  League,  15  Re- 
gerx:y  Hill  Dr.,  Greenville,  SC 

29607 19,880 

Palmetto   Legal   Services,   2109 

Bull  St,  Columbia,  SC  29202  ...  8.575 

Pee     Dee     Community     Actkxi 
Agency,    P.O.    Drawer   12670, 

Rorence.  SC  29505 20,580 

Piedmont  Legal  Sennces,  148  E. 
Main    St.,    Spartanburg,    SC 

29301  7,350 

Spectrum  Institute,   1108  Wood- 
row  St,  Columbia,  SC  29211  ...         21.035 
Trident    United    Way,    32    Ann 

Street  Charteston,  SC  29413  ...         18,165 
Aiken/Bamweil  Counties,  Commu- 
nity Action  Agency,   P.O.  Box 

2055,  Aiken,  SC  29802 1,785 

Sunbelt  Human  Advancement  Re- 
sources,    P.O.     Box     10204, 

Greenville.  SC  29603 1.995 

Water«*e  Community  Actkxi,  12  S. 

Main  St.,  Sumter.  SC  29151  5.670 

CEIBA   Housing    and    Economk: 

Dev.,  P.O.  Box  203,  Lauro  Pi- 

nero  252,  Ceiba,  PR  00735 15,470 

Instituto  Ponceno  Del  Hogar,  P.O. 

Box  5009,  Ponce,  PR  00733  ....  7.980 

Broward  County  Housing  Author- 
ity,   1773    N.    State    Road    7, 

Laudertiill,  FL  33313 22.750 

CCCS/Palm    Beach    Co.,    224 

Datura   St,   Suite   205,   West 

Palm  Beach,  FL  33401  40,565 

CCCS/South  Fkxkla.  13014  N.E. 

8th    Ave.,    North    Miami,    FL 

33161  59,900 

Urban   League  of   Palm   Beach 

Co..  1700  N.  Australian  Ave.. 

West  Palm  Beach,  FL  33407  ....  2,520 

CCCS/Westem  North  Carolina.  50 

S.   French  Broad  Ave..  Suite 

236.  Asheville.  NC  28801  11,410 

CCCS/Forsyth       County.       926 

Brookstown     Ave..     Winston- 
Salem.  NC  27101   11.620 

Cumbertand     Commun.     Actkxi 

Program,    P.O.    Drawer   2009, 

Fayetteville,  h4C  28302  32,690 

Family  Housing  Servk:es.  910  N. 

Alexander   St,   Chariotte,    NC 

28206  35.665 

Johnston-Lee  Community  Actkxi, 

P.O.    Drawer   711.   SmithfieM. 

NC  27577 17.745 

Joint   Orange-Chatham   Commu- 
nity Actkxi,  105  W.  Chatham 

St,  Pittsboro,  NC  27312 9,415 

North   Carolina   Client   Councils, 

216  E.  Church  St,  SmithfleW. 

NC  27577 14,350 

Raleigh   Housing  Authority,   600 

Tucker  St,  Raleigh,  NC  27611  .  2,975 

Gulf    Coast    Community    Actkxi 

Agency,  500  24tti  St,  Gulfport 

MS  39502 5.215 

Housing    Educatkxi    and    Econ. 

Dev.,  3405  Medgar  Evers  Blvd., 

Jackson,  MS  39203 16,030 


MisSssippi  Dept  of  Human  Serv- 
k»s,  421   W.   Pttscagoula  St, 

Jackson.  MS  30203  3.395 

Jacksonville  Urt>an  League.  233 
West  Duval   St.  Jacksonvite. 

FL  32202 11,725 

Tallahassee  Urt>an  League,  923 
OM  Bainbridge  Rd..  Tallahas- 
see, FL  32303 12,705 

CCCS/Greater  Knoxvilie.  1012 
HeiskeH    Ave.,    Knoxvilie,    TN 

37921  7.140 

Douglas-Cherokee  Economic 
Auth.,   524    E.    1st   f4orth   St., 

Monistown,  TN  37816  2.450 

East  TN  Human  Resource  Agen- 
cy. 408  N.  Cedar  Bluff  Rd., 
Suite  150.  Knoxvilie,  TN  37923  595 

Upper    East    TN    Human    Dev. 

Agency.  301  Louis  SL,  Kings- 
port.  TN  37662 595 

ACCEPT  Consumer  Credit  Coun- 
seling,   510   E.   Chestnut   St, 

Louisville,  KY  40201  12.075 

Appalachian     Foothills     Housing 

Agency,   1448  Diedrich  Blvd., 

Russell,  KY  41169  1.190 

Jefferson  County  Housing  Author- 
ity. 810  Barret  Ave.,  4th  Rr., 

Louisville,  KY  40204  9,310 

LouisvUle  Urban  League,  1535  W. 

Broadway.  LouisvUie.  KY  40203         21 ,735 
Norttiem    Kentucky    Community 

Center,  824  Greenup  St,  Cov- 
ington, KY  41011  25.515 

Purchase   Area   Housing   Corp., 

U.S.  Highway  45  N,  Mayfietd, 

KY  42066  1,785 

Tenant    Sendees    and    Housing 

Counseling,  200  E.  Main  St, 

Lexington,  KY  40507  12.845 

Housing  Opportunities  Corp.,  147 

Jefferson     Ave.,     Suite    800, 

Memphis.  TN  38103  14,420 

West  Tennessee  Legal  Senr.,  210 

W.    Main    St,    Jackson,    TN 

38302  „ 17,570 

Citizens  for  Affordable  Housing. 

1719   West    End    Ave.,    Suite 

607,  Nashville,  TN  37203  19,950 

HOPE,   Inc.,   1501    Herman  St, 

Suite  S,  Nashville,  TN  37208  ...         16.205 
Metropoitan  Devel.  and  Housing 

Agency.  701  S.  6th  St.  Nash- 

vifle.  TN  37206 5.075 

Metropontan  Social  Sen/toes,  25 

MkkJteton    St,    Nashville,    TN 

37201  37,240 

Nashville  Urban  League.  1219  9th 

Ave.,  N.  ftoshvUle,  TN  37208  ...         13.055 
Target    Community    Associatkxi, 

606  E.  W33.hington  St.  Pulaski, 

TN  38478  9.730 

Consumer     Credit     Counseling 

Servk».    455    South    Orange 

Ave.,  Suite  400,  Ortando,  FL 

32801  84,571 

Metropolitan      Ortando      Urt>an 

League,  2512  W.  Cokxiiai  Dr., 

Ortando,  FL  32803 2,415 

The  Agricultural  and  Labor  Pro- 
gram,  Lynchburg   Rd..   Winter 

Haven,  FL  33881  9.905 

City  of  Tanpa.  Community  Rede- 
velopment  Agency,    1310   9th 

Ave..  Tampa,  FL  33605 40,530 
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CCCS  of  the  FtorUa  Guff  Coast, 

5201      W.      KennwV     Blvrf.. 

Tainpa.  FL  33609  2.940 

Manatse  Opportunity  Coundl.  23S 

Ninth  Ave.  W.  Bradanton,  FL 

34205  4.515 

Hiilstxxough     County     Housing. 

9260   Bay  Ptaa  Blvd.,   Suits 

5ia  Tanpa,  FL  33601 7.980 

Consurner  CrsdH  Counssling  of 

SW  Flodda.  2500  Akpotl  Rd.. 

Sou*).  Suits  210.  ^4aptes,  FL 

33407  1.995 

The  Albemail*  Commission,  5t2 

&   Church   St.   Hertford.   NC 

27944  _ 1.996 

Coundl  on  Aging  of  Waks  Coun- 
ty. 1001   Navaho  Dnve,  Suite 

213.  Raleigh.  NC  27609  1.996 

Duftiam  Affordat)te  l-tousing  Coali- 

•on.   331    W.   Main  St,   Suite 

408,  Durham.  NC  27701  1.995 

Sandhills  Communily  Action  Ro- 

gram.      103     Saurxlers     St., 

Carthage.  NC  28327 1.996 

Western    Piedmont    Courwil    of 

QowsmiTtents,    317    1st   Ave.. 

NW.  Hickory.  NC  28601  _..  1,995 

Jackson    County    CMc    Action 

Committee.  5343  Jefferson  St.. 

Moss  Point  MS  39562  1.995 

North    IMssissippi    Rural    Legal 

Services.  2134  West  Jadcson 

Ave..  Oxford,  MS  38655  1,996 

hiousing  Devel  Corp.  of  Tailalias- 

see  &  Leon  Cntys..  515-6  John 

Knox    Rd.,    Talahsssee.    FL 

32303  1.995 

Chattanooga     Human     Ssrvioss 

Dept,  501  West  12»i  St,  Owt- 

tanooga.  TN  37402 7.980 

Knoxville    Area    Utan    Lsagua, 

2416  Magnola  Ave.,  Knoxv«e, 

TN  37923  32.550 

SE  Tennessee  Human  fTsaourcs 

Agency.  215  S.   Ranidn  Ave.. 

Dunta»>,  TN  37327 1.995 

Brighton  Center,  71h  and  Parfc  St, 

Newport.  KY  41072 12.565 

Memphis      Natk)nat      Business 

League,  3161  Park  Av«.,  Mem- 
phi*.  TN  38111   „ 1.996 

Metropolitan  Action  Commission, 

1624  5th  Ave.,  North,  NashviHe. 

TN  37208  1.995 

Consumer  Credtt  Counssling  of 

BrevEml.     220    Coral     Sands 

Drive,  Rockledge,  FL  32955  1,995 

I  1,187,914 

RsQion  5 

Farniiy  Servfce  Association.  1704 
North  Road.  SE.  Wa-ron.  OH 
♦4484  24.621 

Near  West  SWe  Multi-Service 
Corp..  4115  Bridge  Ave..  Cleve- 
land, OH  44113  _ 2.240 

Urt>an  League  of  Greater  Cleve- 
land. 12001  Shaker  Boulevard. 
Cleveland,  OH  44120  „.  7,996 

Catholic  Charities,  Diocese  of 
Youngstown.  225  Elm  Street 
Youngstown.  OH  44503 _..  8,814 

Lutheran  l-kxislng  Corporatkxi, 
4208  Prospect  Ave.,  Cleveland, 
OH  44103 46.960 


Family  Service  Agency.  535 
Marmkxi  Ave.,  Youngstcnvn, 
OH  44502 7.522 

Spanish  CoaMon  for  Houslr>g. 
3439  West  North  Ave.,  Chi- 
cago. IL  60647 27.162 

Conrumm.  Serv.  Councfl  of  North- 
ern Will  County.  719  Paikwood 
Ave..  RomeoviRe,  IL  60441  18.160 

Lake  County  Commurtity  Actfon 
Project  106  South  Sheridan 
Road,  Wauksgan,  IL  60065 10,938 

Commun.  &  Econ.  Devel.  Assoc. 
of  Cook  County.  224  N  Des 
Ptaines  St..  Chicago,  H.  60661  .         60.974 

Springfield  Dept  of  Human  Rela- 
tkxis.  227  S  7th  St,  Suite  204, 
SpringfieW.  IL  62701  8.470 

Chicago  Urt>an  League.  4510 
South  Michigan  Ave.,  Chicago, 
IL  60653  - 17,600 

Mk:higan  Housing  Courtsefors, 
237  Gratiot,  Mt.  Clemens,  Ml 
48043  _... - _ 18.376 

TULC  Non-Profit  Housing  Cor- 
poratkxi, 3901  Grand  River, 
Detroit.  Ml  48208  - 45,735 

Detroit  Non-Profit  Housing  Corp^ 
1200  Sixth  St,  Suite  404,  De- 
troit Ml  48226 „ 33,030 

Credit  Counseling  Centers,  38505 
Country  Oub  Dr.,  #210.  Farm- 
ington  Hills.  Ml  48331  ..„ 27.920 

Regional  Housing  Center,  595 
East  Broad  St.,  Suite  120.  Co- 
lumbus. OH  43205 17.816 

CONSOC  Housing  Counseling, 
1889  East  Livingston  Ave.,  Co- 
lumbus, OH  43209 21,520 

Portsmouth  lnr>er-City  Devetop- 
ment  Corp.,  1206  Waller  St., 
Portsmouth.  OH  45662 2,584 

UrtMn  League  of  Flint  202  East 
Boulevard  Drive,  Suite  200, 
Hint  Ml  48503 16,351 

MariorvCrawford  Community  Ac- 
tkxi  Commission,  240  E. 
Church  St.  Marion,  OH  43302  .  ^000 

Better  Housing  League  of  Greater 
Cincinnati,  2400  Readkig  Road, 
ancinnati.  OH  45202 54,468 

Community  Actkxi  of  Greater  Indi- 
anapolis, 2445  N  Mehdim  St, 
Indianapolis,  IN  46206 36.766 

Lake  County.  2293  North  Main 
Street  Crown  Poirrt.  IN  46307  ..         10.365 

Housing  Authority  of  tt>e  City  of 
Fort  Wayne.  2013  S.  Anthony 
Blvd.,  Fort  Wayne,  IN  46869  ....         1i;i269 

Hope  of  Evansvile,  100  Washing- 
ton Ave.,  Evansviile.  IN  47713  .  3.790 

Hoosier  UplarKls  Economic  Devel- 
opment Corp..  521  W.  Main 
Street  Mitchell.  IN  47446  16,567 

Urban  League  of  Northwest  Indi- 
ana. 3101  Broadway.  Gary.  IN 
46409  15.447 

Housing  Assistance  Office,  P.O. 
Box  1558,  South  Bend.  IN 
46634  3.661 

Anderson  Housing  Authority,  528 
West  11th  Street  Anderson,  IN 
46016  27.990 

REAL  Services  of  St  Joseph 
County.  Inc..  622  N.  Mk:higan. 
South  Bend,  IN  46634  2.001 


Housing  Authority  of  the  City  of 

South  Bend.  501  S.  Scott  St. 

South  Bend.  IN  46634  2.000 

Human  Development  Comm.,  429 

Montague  Ave..  Caro.  Ml  48723  3.015 

Housing   Resource   Center.   300 

North      Washington      Square. 

Suite  302.  Lansing,  Ml  48933  ...  2,369 

Consumer      Credit      Counseling 

Service,  1111  3rd  Ave.  South, 

Suite    336.    Minneapolis.    MN 

55404 16.135 

St  Paul  Housing  Information  Of- 
fice,  21   West  Fourth  St..   St. 

Paul,  MN  55102  15.050 

Sentor  Housing  Inc..  1885  Univer- 
sity Ave..  Suite  190.  St.  Paul. 

MN  55104  6.159 

TACTICS.  Ina  (Pitot  City  Re- 
gional Center),  1315  Perm  Ave- 
nue   North,    Minneapolis.    MN 

55411  11.930 

Southern     Minnesota     Regional 

Legal  Sen^ices.  46  East  4th  St, 

St  Paul.  MN  55101   12,016 

Community      A(^/ocates,      4906 

West  Fond  du  Lac  Ave..  Mil- 
waukee. Wl  53216  8,330 

Community  Actkxi  Inc..  2300  Kel- 

togg  Ave..  Janesville.  Wl  53546  8.377 

Milwaukee     Uniled     for     Better 

HotMing.  4011  W  Capitol  Dr.. 

Suite     100,     Milwaukee.     Wl 

53216  13.500 

Walker's  Point  Devefopment,  734 

South  Fifth  St,  Milwaukee.  Wl 

53204  18,117 

Racine/Kenosha  Convnunity  Ac- 
tion   Agency.    72    71h    Street 

Racine.  Wl  53403  3,360 

Kankakee  Neighborhood  Housing 

Services,  1006  East  Maple  St.. 

Kankakee.  IL  60901  2,000 

Consumer  Credit  Counseling.  363 

S.  Main.  Suite  505,  Decatur,  IL 

62523  8.599 

Housing  Coalition  of  Illinois,  6419 

W.  28th  St.,  Benwyn.  IL  60402  .  2.000 

Housing  Authority  of  the  County 

of  Lake.  33928  N.  Route  45. 

Grayslake,  IL  60030 2,000 

Chicago   Roseland  Coalition  for 

Community  Control.  11015  S. 

Mk:higan    Ave.,    Chicago,    IL 

60628 „..  9.805 

CEFS  Economic  Opportunity.  101 

N.  4th  St.  4th  Fkx>r,  Effingham, 

IL  62401  2,000 

Housing  Directors  of  Greater  To- 
ledo-Cleveland. 442  Floyd  St. 

Toledo.  OH  43620  2.000 

Burton     Neighborhood     Housing 

Serv.,  1335  Kenneth  St.,  Bur- 
ton, Ml  48529 2.000 

Consumer      Credit     Counseling 

Serv.    of    Columtxjs,    697    E. 

Broad     St,     Columbus,     OH 

43215  25,181 

Knox  County  Housing  Authority, 

RR1  Box  412-C-5,  Bicknell,  IN 

47512  2.000 

City  of  Bkxxnlngton,   P.O.   Box 

100.  Bloomington.  IN  47402 2.886 

Hamnipnd     Housing     Authority. 

7329   Columbia   Qrde    West 

Hammond.  IN  46324 2.001 
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CoaHtfcxi  of  Wieconsin  Aging 
Group,  1245  E.  Washington 
Ave.,  •166,  Madison,  Wl  53703  2,000 

Neighborhood  Housing  Servioa  of 
Kenosha.  S606  leih  Ave.,  Ke- 
nosha. Wl  53140 2,000 

Nelson  Neighbortxxxl  Improve- 
ment Assoc.,  1330  Fifth  St, 
Muskegon,  Ml  49441  2,000 

Northwest  Mkiiigan  Human  Serv- 
k;e  Agency,  3963  Three  kMe 
Road,  Traverse  City,  Ml  49684  1,292 

11  799,235 

Regions 

Consumer  Credit  Counseln^Del- 

las,    8737   King   George   Rd., 

Suite  200,  Dallas,  TX  75207 94,015 

Dallas  U.-ban  League,  3625  North 

HaM  St.,  Suite  700,  Dallas,  TX 

75219  21.000 

Housing  Opportunities/Fort  Worth, 

1305    Magnolia    Avenue,    Fort 

Worth,  TX  76104  .- 74,724 

Community  Care  Housing  Dev., 

4625  North  Freeway,  Suite  260, 

Houston,  TX  77091  10,600 

Consumer     Credit     CouraeUng 

Sendees,  4203  Fannin,  Hous- 
ton, TX  77091  30,000 

Gulf   Coast   Community   Sen^k:e 

Association,      6300      Bowling 

Green.  Houston,  TX  77021  20.493 

Housing  OpporUmities  Inc.,  2900 

Woodrtdge,  Suite  302,  Houston, 

TX  77087  - 24,000 

Houston    Area    Urt)en    League, 

3215    Fannin,    Houston.    TX 

77004 10,300 

Organlzatkxi  of  Christlar>s  Assisl- 

Ing  People,  600  Foley,  Port  Ar- 
thur, TX  77640  2,000 

City  of  San  Antonto,  115  Plaza  de 

Armas,  Suite  200,  San  Antonto, 

TX  78205  17,950 

CCCS/San        Antonto,        4203 

Woodcock  Dr.,  Suite  251,  San 

Antonk),  TX  78228 16,630 

Austin  Housing  Auttxxity,  1640  E. 

2nd  St.  Austin,  TX  78702  21,823 

Colonias   Del   Valle.    1203   East 

Ferguson,  Pharr,  TX  78228  2,825 

Child  and  Family  Servk^es,  1221 

W.    Ben    White    Blvd.,    Stite 

112B,  Austin,  TX  78704 24,600 

Greater   El    Paso   S.E.R.,   4838 

Montana   Ave.,    El    Paso,   TX 

79903  6,500 

Guadalupe    Economic    Servtoes 

Corp.,   1416   Ist  Street   Lub- 
bock, TX  79041  -  37,663 

Crawford-Sebastian      Community 

Dev.,  4831  Armour  Ave.,  Fort 

Smith.  AK  72914 19.000 

Fanuly  Service  Agency  of  Central 

Arkansas.  2700  Wiltow.  N  Little 

Rock,  AK  721 15 7,000 

White   River  Regkxial  Authority, 

P.O.  Box  650,  Melboume,  AK 

72556  4,013 

Urban  League  of  Arkansas,  2200 

Main   Street   Uttte    Rock,   AK 

72206  „ ~ -  6.700 

Central   City   Housing   Develop- 
ment   Corp.,    2020    Jackson 

Ava^  iMew  Oriesra,  LA  701 13  ..  5,600 


FtogienT 

Housing  and  Credit  Counseling, 
1195  SW  Buchanan,  Suite  203, 
Topeka,  KS  66604 

Family  Housing  Advisory  Serv- 
k^es.  Inc.,  2416  Lake  Street 
Omaha,  NE  68111  

UrtMtfi  League  of  Wtehila.  Inc., 
1405  N.  Minneapolis,  Wichita, 
KS  67214  

Northskle  Reskiential  Housing 
Corp.,  5647  Debnar  Blvd.,  St 
Louis,  MO  63112  


Desire  Community  Housing  Corp., 
3251  St  Ferdinand  St.  New 
Orteans.  LA  70126 29,625 

St  James  Parish  Cound/Dept  of 
Human  Reeources,  P.O.  Box 
87,  Convent  LA  70723 3,600 

St  Landry  Community  Adorv 
Agency.  P.O.  Drawer  1510, 
Opekxlsas.  LA  70570 7,200 

S.M.I.LE.  Community  Actton 
Agency,  501  St  John  St,  La- 
fayette, LA  70501  3,900 

St  Mary  Community  Adkxt  Agerv 
cy,  1407  BwTow  Street  Frank- 
In,  LA  70538 1,100 

Caddo  Communily  Actton  Agency, 
1530  Ariington,  Shraveport  LA 
71103  - 2,867 

CENLA  Community  Actkxi  Com- 
mittee, 230  Bolton  Avenue,  Al- 
exandria, LA  71301  5,870 

Ouachita  Multl-Purpose  Commu- 
nity Action  Agency,  315  Plum, 
Monroe.  LA  71210 4,500 

Nelghboriiood  Housing  Servtos  of 
Shreveport,  3034  Lakeshore 
Dr.,  Shreveport,  LA  71 133 5,000 

Credit  CourneHng  Centers  of 
Oklahoma,  2140  South  Har- 
vard, Tulsa,  OK  74159 24.522 

Consumer  Crecfit  Counseling 
Service.  3230  N.  Rockwell, 
Bethany.  OK  73008  15,183 

Housing  Authority  of  the  Chk:ka- 
saw  Natkxi,  401  Country  Club, 
Ada  OK  74821  ..._ 28,952 

Consumer  CredH  CouneeHng 
Sendee  of  NM,  2727  San 
Pedro,  NE,  Albuquerque,  NM 
87110 19,339 

Consumer  Credtt  CouneeSng 
Servtee  of  Fort  Worth,  807 
Texas  St,  #100,  Fort  Worth,  TX 
76102  „ 6,000 

Community  Development  Corp.  of 
Brownsville,  1150  E.  Adams 
St..  BrownsvIHe,  TX  78520  6,120 

Central  Texas  Council  of  Goverrv 
ments,  302  E.  Central,  Belton, 
TX  76513 25,000 

Dallas  Commun.  Actkxi  Commit- 
tee, 2121  Main  St,  «100,  Dal- 
las, TX  75201  -..  10,000 

Deep  Fori(  CAF,  320  Northwood 
Dr.,  Okmulgee,  OK  74447  750 

FamOy  Support  Servk»s,  ill 
West  Central,  BentonvHIe,  AR 
72712  3,000 

Marshall  Housing  Authority,  406 
Popular.  St,  Marshall.  TX  75671         16,600 


675,564 

7,000 
12,956 

4,644 
14,963 


Consumer      Credit     CounseSng 

Services.  742  Dqvafl,  P.O.  Box 

843.  Salina,  KS  67402 4,000 

Missouri  VaVey  Human  Resouroe, 

P.O.  Box  550,  1415  S.  Odefl 

St,  Marshal,  MO  65340 1,000 

Economk;    Opportur4ly    Founda- 
tion. 1542  Mtnnesata  Avenue, 

Kansas  City.  KS  66102 3,000 

West  Central  Missouri  Community 

Action  Agency,  106  West  4th, 

Appieton  City,  MO  64724 2,000 

North   Area   Community   Forum, 

1005   Dunn   Road,   Fkxissant 

»^  63031  8.000 

Hawkeye  Area  Community  Adton 

Program  Inc..  5560  SIxtfi  St, 

SW,  Cedar  Rapkls,  lA  52404  ...  4/)00 

Assistance.  Info,  Directkxi  (AID) 

Center,  206  6th  St.,  Stoux  City, 

lA  51101 3.189 

Lincoln    Actton    Program.    Inc^ 

2702  South  lltti  St.  Lincoln, 

NE  68502  _ 2,000 

Urt>an  League  of  Metropolitan  St 

Louis,   3701    Grandei  Square, 

St  Louis.  MO  63108  ._ „.._.         15,000 

Metropolitan    Lutheran    Ministry. 

3031  Holmes,  Kansas  City,  MO 

64109  - 124)00 

City  of  Des  Moines,  E  1st  and 

Des  Moines  St  Des  Moines.  lA 

50307  7.000 

Housing  Opttons  ProvUed  tor  tie 

Etoeriy.  4265  Shaw  Blvd..  St 

Louis.  MO  631 1 0  1 ,000 

Greater  Kansas  City  Housing  Irv 

tormatkxi  Center,  3810  Paseo. 

Kansas  City,  MO  64109 19,769 

Central  Nebraska  Goodwill  Indus- 
tries, 1804  South  Eddy  Street 

Grand  Island,  NE  68801  1300 

North  East  Commwiity  Actton,  16 

North  Court  St,  Bowing  Green, 

MO  63334  iTOO 

Davkl  William  BlaUey  Memorial 

Center,  629  South  26th,  St  Jo- 
seph, MO  64507  ..._ 2.000 

Consumer      Credit      Counseling 

Service    of    St    Louis,    1300 

Hampton  Ave.,  St  Lous,  MO 

63139  - ™ 2,500 

130,221 
Regions 

Weber  State  University,  3750 
Harrison  Blvd.,  Ogden,  LfT 
84408  2,872 

Salt  Lake  Comnrunity  Actkxi,  764 
South,  200  West,  Salt  Lake 
City.  UT  84101  22,237 

Cathoic  Social  Servtoes,  302  Jef- 
ferson St.,  Pueblo,  CO  81004  ..  4,977 

BouWer  County  Housing  Author- 
ity. P.O.  Box  471.  BouWer,  CO 
80306  19.457 

Consumer  Credit  Couns.  Ser.  of 
N.  CO,  1136  E.  Stuart.  Suite 
4201,  Ft  CoKns,  CO  80525  1i;.641 

Nei^ibor-to-Neighbor.  424  Pine 
St..  Suite  203.  Ft  Collins,  CO 
80624  20,940 

f^rtheast  Denver  Housing  Au- 
thority, 1735  Gaytord  St.,  Den- 
ver, CO  80206  ..- 14,070 


G5382 
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Adams  County  Housing  Authority, 
7190  Colorado  Bivd.,  Com- 
merc*  City,  CO  80222 14,454 

Consumer  Credit  Courw.  Ser.  o( 
S.  CO.  1233  Lake  Plaza  Drive. 
Coiorado  Spf1r>Q8.  CO  80906  ...  15,341 

City  of  Aurora,  HomeownersNp 
Assistance  Program,  9801  East 
CoifaxAve..  Aurora,  CO  80010  15,261 

Brottiers  Redeveiopment  1111 
Osage  SL,  Suits  210,  Denver, 
CO  80204 14,666 

SE  North  Dakota  Community  Ac- 
tion. 3233  South  University  Dr., 
Fargo,  ND  58108  1,853 

Comrnunity  Action  and  Develop- 
ment 652  West  VIHard,  Dickin- 
son, ND  58601  516 

Comniunity  Actton  Opportunity, 
420  3rd  St  SW,  P.O.  Box 
1057,  Minot  NO  58702 2,237 

Consumer  Credit  Cour^sel.  Sen/, 
of  Lutheran  Soc.  Serv.,  601  W 
1 1th  St.,  Sioux  Falls.  SO  57709  927 

Coroumer  Credit  Counseling 
Serv.  of  the  Black  Hills.  621  6th 
Street  Rapid  City.  SO  57709  ...         14.573 

Northwest  Montana  Human  Re- 
sources. P.O.  Box  1058.  Kali- 
spe«,MT  59901  2,515 

Souttiwest  Commurtity  Re- 
sources, 572  E.  6th  AverHje, 
Ourango.  CO  81301  741 

ComtTiunity  Action  Program.  Re- 
gion VII,  2105  Lee  Avenue.  Bis- 
marck. ND  58504 3.309 

Quad  County  Community  Action 
Agency,  2V/a  South  3rd  Street 
Grand  Forks.  ND  58201  834 

Community  Actkxi  Program,  Re- 
gion VI.  Highway  281  North. 
Jamestown,  ND  58201  1.800 

Distrkn  7,  Human  Resources  De- 
vetopment  Council.  17  North 
31st  Street  Billings,  MT  59103  3,190 

189.411 
Region  9 

Consumer      Credit      Counseling 

Services  of  Arizona,  2535  Cam- 

elback  Rd.,  Phoenix.  AZ  85017  80.010 

Chicanos    Por   La   Causa.    Inc.. 

1112     East     Buckeye     Road, 

Phoenix,  AZ  85034  43,085 

Fair  Housing  of  Orange  County, 

1222   North  Broadway,   Santa 

Ana.  CA  92701   40.250 

Inland     Mediation     Board,     410 

North  Lemon  Ave.,  Ontark),  CA 

91764  58,905 

Consumer     Credit      Counseling 

Services  of  Arizona,  6135  E. 

Grant  Rd,  Tucson,  AZ  85712  ..  28,000 
Chk»rx>s   Por   La   Causa,    Inc., 

1525  N.  Oracle  Road,  Tucson, 

AZ  85705  20,020 

Westminister  Neighborhood  Asso- 
ciation, Inc.,  1776  East  Century 

Blvd.,  Los  Angeles,  CA  90017  ..  35,000 
Consumer      Credit      Counseling 

Sen/ices  of  Los  Angeles,  1308 

West  8th  SL,  Los  Angeles,  CA 

90017  47,530 

Better  Valley  Services,  800  Laurel 

Canyon  Road,  North  Holly- 
wood, CA  91605  25,025 


Housing  Authority  of  the  County 
of  Santa  Bart>ara.  815  West 
Ocean,  Lompac,  CA  93436  

Poor  People  Pulling  Together, 
1801  N.  "J"  Street  Las  Vegas, 
NV  89105  

Housing  Authority  of  the  County 
of  Stanislaus,  1701  Robertson 
Road,  Modesto,  CA  95351  

Neighborhood  House  Associatkxi, 
841  South  41st  St,  San  Diego, 
CA  92113  

Eden  Councel  for  Hope  and  Op- 
portunity. 770  "A"  St,  Hayward, 
CA  94541  

City  of  Oakland,  300  Lakeskto 
Drive,  15th  Fkxx,  Oakland,  CA 
94612  

Padfk:  Community  Servk:e5,  401 
Railroad  Ave.,  P.O.  Box  1397, 
Pittsburg,  CA  94565 

Project  Sentinel,  430  Sherman 
Ave.,  Suite  308,  Pak>  Alto.  CA 
94306  

Human  Investment  Projects.  Inc.. 
364  South  Railroad  Ave..  San 
Mateo.  CA  94401  

IndeperKlent  Living  Resources,  70 
Tenth  Street,  San  Francisco, 
CA  94103  

Project  Match.  1671  Park  Ave., 
»21,  San  Jose,  CA  95126 

Council  on  ttie  Aging  of  Sonoma 
County,  730  Benrratt  Valley 
Road,  Santa  Rosa,  CA  95404  .. 

Hawaii  Credit  Counseling  Serv- 
k»s,  2153  North  King  Street 
#306.  Honolulu,  HI  96919  

CattK)tic  Chanties,  150  East  dive 
St.  Cotton.  CA  92824 

Ptioenix  Community  Housing  Re- 
source Board.  3627  East  Indian 
School  Rd..  Phoenix.  AZ  85034 

City  of  Phoenix  Neighbort>ood 
Senses,  920  East  Madison, 
Suite  B,  Phoenix,  AZ  85034  

Consumer  Credit  Counseling  of 
Las  Vegas,  3650  S.  Decatur 
St,  Suite  18,  Las  Vegas,  NV 
89103  

Housing  Auttiority  of  Santa  Cruz, 
2160  41st  Ave.,  Capitola,  CA 
95010  

Oty  of  Vacaville,  650  Merchant 
St,  Vacaville,  CA  95688 


Region  10 

Pierce  County  Community  Actton 
AgerKy,  8811  S.  Taconw  Way. 
Bldg.  2,  Tacoma,  WA  98499  .... 

Freennont  Publk:  Association, 
3601  Freemont  Ave.  N.,  Se- 
attle, WA  98103  

Urt>an  League  of  Metropolitan  Se- 
attle, 105  14th  Ave.,  Seattle, 
WA  98122  

Anchorage  Neighbortxxxl  Hous- 
ing Sen/.,  3700  Woodland  Dr., 
Suite  500,  Arxjhorage,  AK 
99517  

Coroumer  Credit  Counseling 
Services  of  Alaska,  208  E. 
Fourth  Ave.,  Anchorage,  AK 
99501  


10.010 

17,500 

20,020 

30,030 

40,985 

15,050 

10,010 

$16,030 
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3,990 

2,170 

11,244 
10,010 

10,010 

50,015 

10.010 

10.010 
9.975 


661.824 


2.695 


12.086 


15.223 


1.667 


3.535 


Umpqua  Community  Actton  Net- 
work. 2448  West  Han«rd  Blvd.. 
Roseburg.  OR  97470  

Housing  Servtoes  of  Oregon, 
34420  SW  Tualatin  Valley  High- 
way, .Hillsboro.  OR  97123 

Conwnunity  Action  Agency,  124 
New  6th  Street  Lewiston,  ID 
83501  

Portland  Housing  Center,  2755 
N.E.  Broadway,  Portland,  OR 
97232  

Aberdeen  Neighborhood  Housing 
Sen/toes,  710  East  Market  At)- 
erdeen,  WA  98520 

Spokane  Neighborhood  Action 
Programs,  E  2116  First  Ave., 
Spokane,  WA  99202 

Access  Inc.,  510  E.  Main  St. 
Medford,  OR  97501  

Oregon  Housing  and  Associated 
Services,  525  Glen  Creek  Rd., 
NW..  Suite  210,  Salem,  OR 
97304  
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5.950 

2,000 

3,010 

4,000 

23,415 
2,000 

3,010 


Federal  Register  /  Vol  58,  No.  238  /  Tuesday.  December  14,  1993  /  Notices 


65383 


84,519 

Appendix  B — Prepurchase  and  Foreclosure 
Prevention  Counseling  Demonstration 
Funding  for  FY  1993 

1.  DeKalb-Fulton  Housing  Counseling  Center, 

4151  Memorial  Dr.,  Suite  107E  Decatur, 

GA  30032 
Initial  Grant  Amount— $116,666 
Increase — $86,140 
Amended  Grant  Amount— S202, 140 

2.  Spanish  Coalition  for  Housing,  3439  West 

North  Ave.,  Chicago.  IL  60647 
Initial  Grant  Amount — $116,666 
Increase— $235,790 
Amended  Grant  Amount — $352,456 

3.  Commun.  ft  Econ.  Devel.  Assoc,  of  Cook 

County,  224  N  Des  Plaines  St.,  Chicago, 

IL  60661 
Initial  Grant  Amount— $116,600 
Increase — $43,070 
Amended  Grant  Amount— $159,670. 

(PR  Doc.  93-30454  Filed  12-13-93;  8:45  am] 
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[Docket  Nos.  N-93-3436;  FR-3235-N-03 
and  N-93-3526;  FR-3371-N-02] 

Federally  Assisted  Low  Income 
Housing  Drug  Elimination  Grants: 
Announcement  of  Funding  Awards  for 
FY  1992  and  FY  1993 

AGENCY:  Office  of  the  Assistant 

Secretary  for  Housing-Federal  Housing 

Commissioner,  HUD. 

ACTKm:  Announcement  of  funding 

awards. 

SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  this  announcement 
notifies  the  public  of  funding  award 
decisions  made  by  the  Department 
tmder  its  Federally  Assisted  Low 
Income  Housing  Drug  Elimination 


Grants  for  FY  1992  and  FY  1993.  This 
announcement  contains  the  names  and 
addresses  of  the  award  winners  and  the 
amount  of  the  awards. 
FOR  FURTHER  RtFORMATlOA  CONTACT: 
Lessley  Wiles,  Office  of  Muhifemily 
Housing  Management,  Department  of 
Housing  and  Urban  Development,  room 
6166,  451  Seventh  Street  SW., 
Wa^iington.  DC  20410.  Telephone  (202) 
708-0216.  TDD  number  (202)  708-4594. 
(These  are  not  toll-free  numbers.) 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  competitions  was  to 
provide  grants  to  Federally  Assisted 
Low  Income  Housing  for  activities 
designed  to  eliminate  drug-related 
crime. 

A  Notice  of  Funding  Availability 
(NOFA)  announcing  HUD's  FY  1992 
funding  of  $10  million  was  published 
on  August  28. 1992  (57  FR  39318).  A 
notice  making  a  technical  amendment  to 
the  NOFA  and  extending  the 
apphcation  due  date  was  published  on 
October  6,  1992  (57  FR  46039).  The 
NOFA  announcing  HUD's  FY  1993 
funding  of  $10  miJiion  and  an  extension 
of  the  applications  due  date  for 
applicants  who  had  not  applied  for 
funding  under  the  FY  1992  NOFA  was 
pubUshed  on  November  23, 1992  (57  FR 
54995). 

A  total  of  $20  million  was  awarded  to 
180  low  income  housing  projects. 
Recipients  were  chosen  in  a  national 
competition  imder  selection  criteria 
announced  in  the  August  28, 1992  and 
November  23. 1992  NOFAs. 

In  accordance  ¥vith  section  102 
(a)(4)(C)  of  the  Department  of  Hotising 
and  Urban  Development  Reform  Act  of 
1989.  the  Department  is  publishing  the 
names  and  addresses  of  Uie  projects 
awarded  funds  under  the  FY  1992  and 
FY  1993  NOFAs,  and  the  amount  of 
awards  are  attached  to  this  Notice. 

Dated:  December  3, 1993. 
Nicolas  P.  Retsinas, 
Assistant  Secretary  for  Housing-Fedeial 
Housing  Commissioner. 

Awardees  for  the  Federally  Assisted 
Low  Income  Housing  Drug  Elimination 
Grants— FY  1992  and  FY  1993 

Region  I  (Boston) 

Name  of  Project:  Harbor  Point 

Apartments 
Project  Number:  023-36602 
Location:  Dorchester,  Maine 
Recipient  Name:  Harbor  Point 

Apartments  Company 
Amountof  Award:  $174,900     " 

Name  of  Project:  Villa  Victoria  H 
Project  Number:  023-35200 
Location:  Boston,  Maine 
Recipient  Name:  ETC  Developers  Inc. 


Amoimt  of  Award:  $132,000 

Name  of  Project:  Madison  Paric  Village 

Project  Number  023-35245 

Location:  Roxbury.  Maine 

Recipient  Name:  Madison  Parii  Housing 

Corporation 
Amount  of  Award:  $92,400 
Name  of  Project:  Countryside  Village 
Project  Number:  023-44096 
Location:  Marlboro,  Maine 
Recipient  Name:  Marlboro  Arms 

Associates 
Amount  of  Award:  $34,500 

Name  of  Project:  Pyndion  Terrace 

Apartments 
Project  Numbw:  023-44114 
Location:  Springfield,  Maine 
Recipient  Name:  Pynchon  Partners/ 

Pynchon  Terrace 
Amount  of  Award:  $96,000 
Name  of  Project:  Castle  Square 

Apartments 
Project  Number:  023-55031 
Location:  Bostcm.  Maine 
Recipient  Name:  Trebhershaw  Linuted  , 

Partnership 
Amount  of  Award:  $168,900 
Name  of  Project:  Seniority  House 
Project  Number  023-SH008 
Location:  Springfield.  Maine 
Recipient  Name:  Springfield  Hobby 

Club  Housing,  Inc. 
Amount  of  Award:  $15,076 
Name  of  Project:  Lower  Garden 

Apartments 
Project  Number:  017-44154 
Location:  Hartford.  Connecticut 
Recipient  Name:  Lower  Gardens 

Associates 
Amount  of  Award:  $126,800 
Project  Name:  Earle  Street  Apartments 
Project  Number  017-35002 
Location:  Hartford,  Connecticut 
Recipient  Name:  Earle  Street  Associates 
Amount  of  Award:  $175,000 

Region  U  (New  YoHc) 

Name  of  Project:  Bedford  Gardens 
Project  Number:  012-133-NI 
Location:  Brooklyn.  NY    - 
Recipient  Name:  Bedford  Gardens 

Company 
Amount  of  Award:  $173,800 
Name  of  Project:  Roosevelt  Gardens 
Project  Number:  012-57058 
Location:  Bronx,  NY 
Recipient  Name:  Roosevelt  Gardens 

Associates 
Amount  of  Award:  $119300 

Name  of  Project:  Broadway  East 

Townhouse 
Project  Number  012-017-NI 
Location:  Kingston.  NY 
Recipient  Name:  Kingston  Property 

Associates  LP 
Amount  of  Award:  $97,926 
Name  of  Project:  Aldus  Green 


Project  Number  NY36  JI108-001 

Location:  BrcHVC.  NY 

Recipient  Name:  Aldus  Green  Company 

Amount  of  Award:  $174,200 

Name  of  Project:  Arlington  Terrace 

Project  Number  012-083-NI 

Location:  Staten  Island,  NY 

Recipient  Name:  North  Shore  Associates 

Amoimt  of  Award:  $171,660 

Name  of  Project:  Morrisania  n 

Project  Number  012-57056 

Location:  Bronx.  NY 

Recipient  Name:  Morrisania  Towers 

Housing  Company 
Amount  of  Award:  $175,000 
Name  of  Project:  Restore  (Brooklyn 

Apts.  &  Bedfor  Stuy.  Restore) 
Project  Numbers:  012-44110  and  012- 

149-NI 
Location:  Brooklyn,  NY 
Recipient  Name;  Bedford  Stuyvesant 

Restoration  Corp. 
Amoimt  of  Award:  $167,500 
Name  of  Project:  Oakwood  Plaza 
Project  Number  NJ39-H085-109 
Location:  Elizabeth,  N) 
Recipient  Name:  Pierce  Manor  of 

EUzabeth  Associates 
Amount  of  Award:  $115,000 
Name  of  Projea:  Georgia  Kin^  Village 
Project  Number:  031-032-NI 
Location:  Newark.  N} 
Recipient  Name:  Gewgia  King 

Associates 
Amount  of  Award:  $96,859 
Name  of  Project:  Homestead  Village 
Project  Number  012-44076 
Location:  Coram,  NY 
Recipient  Name;  Homestead  Village 

Associates 
Amount  of  Award:  $174,979 
Name  of  Project:  Starrett  Spring  Creek 
Project  Number  012-035-NI 
Location:  Brooklyn,  NY 
Recipient  Name:  Starrett  City  Associates 
Amount  of  Award:  $25,300 

Region  HI  (Baltimore) 

Name  of  Project:  Pimlico  Apartments 
Project  Number  052-35061 
Location:  Baltimore.  Maryland 
Recioient  Name:  Pimlico  Associates, 

Ltd. 
Amount  of  Award:  $43 ,600.00 
Name  of  Project:  Madison  Parte  North 

Apartments 
Project  Number  052-44055 
Location:  Baltimore,  Maryland 
Recipient  Name:  Edgewood 

Management  Corporation 
Amount  of  Award:  $175,000.00 
Name  of  Ptpject:  Woodland  Street 

Apartments 
Project  Number  052-44197 
Location:  Baltimore,  Maryland 
Recipient  Name:  Edgewood 

Management  Corporation 
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Amount  of  Award:  $86,040.00 
Name  of  Project:  FYiendship  Village 

Apartments 
Project  Number:  051-35017 
Location  Project:  Virginia  Beach, 

Virginia 
Recipient  Name:  Virginia  Mountain 

Housing,  Inc. 
Amount  of  Award:  $164,000.00 

Name  of  Project:  Heritage  Acres  X 
Project  Number:  051-35327 
Location:  Suffolk.  Virginia 
Recipient  Name:  Heritage  Acres  & 

Suffolk  Partnership 
Amount  of  Award:  $57,653.00 
Name  of  Project:  Bermuda  Run 

Apartments  ^ 

Project  Number:  051-35316  '" 

Location:  Richmond,  Virginia 
Recipient  Name:  Bermuda  Run  II 

Limited  Partnership 
Amount  of  Award:  $175,000.00 
Name  of  Project:  Pine  Oaks  Village 

Apartments 
Project  Number:  051-35296 
Location:  Virginia  Beach,  Virginia 
Recipient  Name:  F*W  Management 

Corporation 
Amount  of  Award:  $52,735.50 
Name  of  Project:  Brightwood  Manor 
Project  Number:  051^4196 
Location:  Roanoke,  Virginia 
Recipient  Name:  NCHP 
Amount  of  Award:  $32,922.50 
Name  of  Project:  Ruffin  Road 

Apartments 
Project  Number:  051-44201 
Location:  Richmond,  Virginia 
Recipient  Name:  NCHP 
Amount  of  Award:  $175,000.00 
Name  of  Project:  Langley  Square  1  &  2 
Project  Numbers:  051-44100  &  051- 

44190 
Location:  Hampton,  Virginia 
Recipient  Name:  Edgewood 
Management  Corporation 
Amount  of  Award:  $160,364.00 
Name  of  Project:  Walmsley  Terrace 
Project  Number:  051-44203 
Location:  Richmond,  Virginia 
Recipient  Name:  NCHP 
Amount  of  Award:  $48,000.00 
Name  of  Project:  Southside  Gardens 
Project  Number:  VA36-H027-123 
Location:  Portsmouth,  Virginia 
Recipient  Name:  Gull  AGE  Properties, 

Inc. 
Amount  of  Award:  $171,659.00 
Name  of  Project:  Paradise  at  Parkside 
Project  Number:  000-55002 
Location:  Washington,  D.C. 
Recipient  Name:  Jay  Street  Associates 
Amount  of  Award:  $175,000.00 
Name  of  Project:  CUflon  Terrace 
Project  Number:  000-55034 
Location:  Washington.  D.C. 


Recipient  Name:  Clifton  Terrace 

Associates 
Amount  of  Award:  $128,430.00 
Name  of  Project:  Louden  House 
Project  Number:  000-44147 
Location:  Washington,  D.C. 
Recipient  Name:  NCHP 
Amount  of  Award:  $138,376.00 

Name  of  Project:  Gibson  Plaza 
Project  Number:  000-44098 
Location:  Washington,  D.C. 
Recipient  Name:  First  Rising  Mt.  Zion 

Housing  Corporation 
Amount  of  Award:  $101,700.00 
Name  of  Project:  Chesapeake- YUMA 
Project  Number:  (NOT  INSURED) 
Location:  Washington,  D.C. 
Recipient  Name:  Chesapeake  YUMA 

Apartments 
Amount  of  Award:  $68,452.00 
Name  of  Project:  Ridgecrest  Heights 
Project  Number:  000-55010 
Location:  Washington,  D.C. 
Recipient  Name:  Pollin  Memorial 

Associates,  Ltd. 
Amount  of  Award:  $167,065 

Name  of  Project:  East  Mall  Apartments 
Project  Number:  033-44007 
Location:  Pittsburgh,  Pennsylvania 
Recipient  Name:  Federal  American 

Properties 
Amount  of  Award:  $56,820.00 

Name  of  Project:  Liberty  Park 

Apartments 
Project  Number:  033-55008 
Location:  Pittsburgh,  Pennsylvania 
Recipient  Name:  Liberty  Park  Associates 
Amount  of  Award:  $134,876.00 
Name  of  Project:  Penn  Circle  Towers 

Apartments 
Project  Number:  033-44002 
Location  of  Project:  Pittsburgh, 

Pennsylvania 
Recipient  Name:  Federal  American 

Properties 
Amount  of  Award:  $59,126.00 
Name  of  Project:  Spring  Hill  Apartments 
Project  Number:  045-44002-LDP/SUP 
Location:  Charleston,  West  Virginia 
Recipient  Name:  City  Park  Associates 
Amount  of  Award:  $20,545.00 

flegjon  /V  (Atlanta) 

Name  of  Project:  Villa  Monte 

Apartments 
Project  Number:  061-44015 
Location:  Atlanta,  Georgia 
Recipient  Name:  Villa  Monte 

Apartments,  Ltd. 
Amount  of  Award:  $157,600 
Name  of  Project:  Fairbum-Gordon 

Apartments 
Project  Number:  061-44005 
Location:  Atlanta,  Georgia 
Recipient  Name:  National  Corporation 

for  Housing  Partnerships 
Amount  of  Award:  $43,248 


Name  of  Project:  Ozark  Homes 
Project  Number:  062-35003 
Location:  Ozark,  Alabama 
Recipient  Name:  Ozark  Homes,  Ltd. 
AmouiU  of  Award:  $157,921 
Name  of  Project:  Highland  Village 

Apartments 
Project  Number:  062-44007 
Location:  Montgomery,  Alabama 
Recipient  Name:  Highland  Village,  Inc. 
Amount  of  Award:  $75,000 
Name  of  Project:  Stonegate  Village 
Project  Number:  062-92002 
Location:  Decatur,  Alabama 
Recipient  Name:  A.M.E.  Homes  of 

Decatur,  Ltd. 
Amount  of  Award:  $98,500 
Name  of  Project:  Bayamon  Housing 
Development 

Project  Number:  056-35064 

Location:  Hato  Tejas,  Bayamon- 

Recipient  Name:  Bayamon  Housing 
Development 

Amount  of  Award:  $170,560 

Name  of  Project:  Lakeshore  11 
Apartments 

Project  Number:  054-55014 

Location:  Greenville,  SC 

Recipient  Name:  BFDG  Lakeshore  II. 
Apartment  Associates 

Amount  of  Award:  $110,650 

Name  of  Project:  Gentle  Pines 

Project  Number:  054-36627 

Location:  West  Columbia,  SC 

Recipient  Name:  Gentle  Pines-West 
Columbia  Associates,  Ltd. 

Amount  of  Award:  $75,800 

Name  of  Project:  Bailey  Lane 
Apartments 

Project  Number:  053-35328 

Location:  Vanceboro,  NC 

Recipient  Name:  Bailey  Lane 
Apartments,  Ltd. 

Amount  of  Award:  $69,400 

Name  of  Project:  Cokey  Apartments 

Project  Number:  053-44150 

Location:  Rocky  Mt.,  North  Carolina 

Recipient  Name:  Cokey  Apartments, 
Ltd. 

Amount  of  Award:  $20,250 

Name  of  Project:  Pine  Grove  Apartments 

Project  Number:  N/A 

Location:  Sharpsburg,  North  Carolina 

Recipient  Name:  Wilson  Associates,  Ltd. 

Amount  of  Award:  $13,800 

Name  of  Project:  Southside  Acres 

Apartments 
Project  Number:  053-35442 
Location:  Rocky  Mt.,  North  Carolina 
Recipient  Name:  Southside  Acres 

Associates 
Amount  of  Award:  $22,205 
Name  of  Project:  Durham  Village 

Apartments 
Project  Number:  053-35334 
Location:  Burgaw,  North  Carolina 
Recipient  Name:  Durham  Village 

Apartments,  Ltd. 
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Amount  of  Award:  $6,495 
^'Rme  of  Project:  Barrington  Oaks 

Apartments 
Project  Number:  053-44074 
Location:  Charlotte,  North  Carolina 
Recipient  Name:  Barrington  Oaks 

Apartments  Associates 
Amount  of  Award:  $175,000 
Name  of  Project:  Walnut  Terrace 
Project  Number:  NC19-0014022 
Location:  Williamston,  North  Carolina 
Recipient  Name:  Williamston  Housing 

Authority 
Amount  of  Award:  $48,250 
Name  of  Project:  Clancy  Hills 

Apartments 
Project  Number:  053-44212 
Location:  Salisbury,  North  Carolina 
Recipient  Name:  Clancy  Hills  Ltd. 

Partnership 
/jnount  of  Award:  $108,500 
Name  of  Project:  Edgewood  Manor 

Apartments 
Project  Number:  065-35082 
Location:  Gulfport,  Mississippi 
Recipient  Name:  Edgewood  Manor 

Associates 
Amount  of  Award:  $91,531 
Name  of  Project:  Glendale  Apartments 
Project  Number:  065-35042 
Location:  Kosciusko,  Mississippi 
Recipient  Name:  Attala  Associates,  Ltd. 
Amount  of  Award:  $28,005 
Name  of  Project:  Metro  Manor 

Apartments 
Project  Number:  065-35263 
Location:  Jackson,  Mississippi 
Recipient  Name:  Metro  Manor,  Ltd. 
Amoimt  of  Award:  $174,527 

Name  of  Project:  Magnolia  Terrace 

Apartments 
Project  Number:  063-44022 
Location:  Tallahassee,  Florida 
Recipient  Name:  Consolidated 

Investments,  Ltd. 
Amount  of  Award:  $73,465 
Njame  of  Project:  Lake  Mann  Garden 

i  Apartments 
Project  Number:  067-44107 
Location:  Orlando,  Florida 
Recipient  Name:  Gordon  Stann'Nutt 
Amount  of  Award:  $159,202 
Name  of  Project:  Marathon  Apartments 
Project  Number:  N/A 
Location:  Marathon.  Florida 
Recipient  Name:  Marathon  Housing 

Associates.  Ltd. 
Amount  of  Award:  $162,000 
Name  of  Project:  Key  Plaza  Apartments 
Project  Number:  N/A 
Location:  Key  West.  Florida 
Recipient  Name:  Key  Plaza  Apartments- 

n.  Ltd. 
Amount  of  Award:  $135,335 
Name  of  Project:  College  Trace 

Apartments 


Project  Number:  063-35205 
Location:  Pensacola,  Florida 
Recipient  Name:  College  Trace 

Apartments.  Ltd. 
Amount  of  Award:  $50,799 
Name  of  Project:  Palms  Apartments 
Project  Number:  067-44065 
Location:  Orlando,  Florida 
Recipient  Name:  Orlando  Housing 

Investors,  Ltd. 
Amount  of  Award:  $165,570 
Name  of  Project:  Briarwood  Apartments, 

I 
Project  Number:  063-44063 
Location:  Tallahassee,  Florida 
Recipient  Name:  Briarwood,  Ltd. 
Amount  of  Award:  $117,928 
Name  of  Project:  Escambia  Arms 

Apartments 
Project  Number:  063-35026 
Location:  Pensacola,  Florida 
Recipient  Name:  National  Corporation 

for  Housing  Partnerships 
Amount  of  Award:  $16,500 
Name  of  Project:  Truman  Arms 

Apartments,  I 
Project  Number:  063-35027 
Location:  Pensacola,  Florida 
Recipient  Name:  C.A.  Hobbs,  Jr.  & 

Lauryce  G.  Hobbs 
Amount  of  Award:  $148,043 
Name  of  Project:  Truman  Arms 

Apartments,  II 
Project  Number:  063-35066 
Location:  Pensacola,  Florida 
Recipient  Name:  C.A.  Hobbs,  Jr.  & 

Lauryce  G.  Hobbs 
Amoimt  of  Award:  $77,718 
Name  of  Project:  Sandlake  Villas 

Apartments 
Project  Number:  067-44148 
Location:  Orlando,  Florida 
Recipient  Name:  Sandlake  Housing  Ltd. 

Partnership 
Amoimt  of  Award:  $34,174 

Name  of  Project:  Middletowne 

Apartments 
Project  Number:  063-44049 
Location:  Orange  Park,  Florida 
Recipient  Name:  Orange  Park  Project, 

Ltd. 
Amount  of  Award:  $117,761 
Name  of  Project:  Lincoln  Fields 

Apartments 
Project  Number:  066-35161 
Location:  Miami,  Florida 
Recipient  Name:  Lincoln  Fields,  Ltd. 
Amount  of  Award:  $175,000 
Name  of  Project:  Lee  Park  Apartments 
Project  Number:  066-;44024 
Location:  S.  Miami,  Florida 
Recipient  Name:  Lee  Park  Cooperative 
Amount  of  Award:  $51,067 
Name  of  Project:  Mission  Hills 

Apartments 
Project  Number:  063-35183 
Location:  Tallahassee,  Florida 


Recipient  Name:  Mission  Hills 

Apartments*  Ltd. 
Amount  of  Award:  $89,668 
Name  of  Project:  22nd  Avenue 

Apartments 
Project  Number:  066-44017 
Location:  Miami,  Florida 
Recipient  Name:  Bonita  Ltd.  Partnership 
Amount  of  Award:  $60,000 
Name  of  Project:  Mandarin  Trace 

Apartments 
Project  Number:  063-35204 
Location:  Jacksonville,  Florida 
Recipient  Name:  Mandarin  Trace 

Apartments,  Ltd. 
Amount  of  Award:  $35,903 

Name  of  Project:  Hamilton  Garden 

Apartments 
Project  Number:  N/A 
Location:  Bartow,  Florida 
Recipient  Name:  National  Corporation 

for  Housing  Partnerships 
Amount  of  Award:  $101,765 
Name  of  Project:  Tabernacle  Apartments 
Project  Number:  087-35007 
Location:  Knoxville,  TN 
Recipient  Name:  Tabernacle 

Apartments,  Ltd. 
Amount  of  Award:  $122,220 
Name  of  Project:  College  Hills 

Apartments 
Project  Number:  N/A 
Location:  Knoxville,  TN 
Recipient  Name:  Knoxville's 

Community  Development  Corporation 
Amount  of  Award:  $175,000 
Name  of  Project:  Dellway  Villa 

Apartments 
Project  Number:  086-35124 
Location:  Nashville,  TN 
Recipient  Name:  L.H.  Hardaway.  Jr. 
Amount  of  Award:  $35,200 
Name  of  Project:  Westside  Apartments 
Project  Number:  N/A 
Location:  Nashville.  TN 
Recipient  Name:  Westside  Apartments 

Ltd.  Partnership 
Amount  of  Award:  $114,000 
Name  of  Project:  Litton  Park  Apartments 
Project  Number:  N/A 
Location:  Nashville,  TN 
Recipient  Name:  Litton  Apartments, 

Ltd. 
Amount  of  Award:  $159,800 
Name  of  Project:  Ridgecrest  Apartments 
Project  Number:  N/A 
Location:  Memphis,  TN 
Recipient  Name:  Associated  Investors  of 

Memphis 
Amount  of  Award:  $28,895 

Region  V(Qhicago) 

Name  of  Project:  Vistula  Heritage 

Village 
Project  Number:  042-35298 
Location:  Toledo.  OH 
Recipient  Name:  Burnett  Ware 
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Amount  of  Award:  $175,000 
Name  of  Project:  Capital  Park 

Apartments 
Project  Number:  043-44003 
Location:  Columbus,  OH 
Recipient  Name:  Mary  Lou  Wilson 
Amount  of  Award:  $175,000 
Name  of  Project:  Lancaster  Village 
Project  Number  044-44005 
Location:  Pontiac,  MI 
Recipient  Name:  Leona  Patterson 
Amount  of  Award:  $173,715 
Name  of  Project:  Clemens  Ct/Newport 

Apartments 
Project  Number:  044-44219 
Location:  Clifton  Township.  MI 
Recipient  Name:  Frank  Carswell 
Amount  of  Award:  $175,000 
Name  of  Project:  Arrowwood  Hills 
Project  Number:  044-55083 
Location:  Ann  Arbor,  MI 
Recipient  Name:  Patricia  S.  Dixon 
Amount  of  Award:  $109,863 
Name  of  Project:  Danner  Park 

Apartments 
Project  Number:  046-35027 
Location:  Dayton,  OH 
Recipient  Name:  David  Hendy 
Amount  of  Award:  $28,064 
Name  of  Project:  Elder  Apartments 
Project  Number:  046-35333 
Location:  Cincinnati.  OH 
Recipient  Name:  Thomas  Denhart 
Amount  of  Award:  $134,720 
Name  of  Project:  Creek  Wood 

Townhouses  Apartments 
Project  Number:  046-35506 
Location:  Wilmington,  OH 
Recipient  Name:  Rev.  Larry  L.  Harris 
Amount  of  Award:  $53,665 
Name  of  Project:  Parkside  Apartments 
Project  Number:  046-35557 
Location:  Dayton,  OH 
Recipient  Name:  Lenore  E.  Vamey 
Amount  of  Award:  $92,721 
Name  of  Project:  Rhine  Main 

Apartments 
Project  Number:  046-NI061 
Location:  Cincinnati,  OH 
Recipient  Name:  Thomas  Denhart 
Amount  of  Award:  $90,755 
Name  of  Project:  Saint  Rest  ff2 
Project  Number:  04&-NI065 
Location:  Cincinnati,  OH 
Recipient  Name:  Thomas  Denhart 
Amount  of  Award:  $21,225 
Name  of  Project:  Willow  Vista 

Apartments 
Project  Number:  047-94007 
Location:  Lansing,  MI 
Recipient  Name:  Glenn  Kirkahm 
Amount  of  Award:  $106,990 
Name  of  Project:  Prairie  Courts 
Project  Number:  IL06-0036-001^lH9 
Location:  Chicago,  IL 
Recipient  Name:  Kathryn  M.  Kelly 


Amount  of  Award:  $175,000 
Name  of  Project:  Damen  Courts 
Project  Number  071-32086 
Ix)cation:  Chicago.  IL 
Recipient  Name:  Robert  M.  Stone 
Amount  of  Award:  $164,000 
Name  of  Project:  Clifton/Magnolia 

Apartments 
Project  Number:  071-35466/35499 
Location:  Chicago,  IL 
Recipient  Name:  Janet  Hasz 
Amount  of  Award:  $140,000 
Name  of  Project:  Drexel  Court 

Apartments 
Project  Number:  071-35471 
Location:  Chicago,  IL 
Recipient  Name:  Phillip  A.  Cammenga 
Amount  of  Award:  $76,558 
Name  of  Project:  Bennett  Apartments 
Project  Number:  071-35506 
Location:  Chicago,  IL 
Name  of  Recipient:  Lynn  Railsback 
Amount  of  Award:  $14,480 
Name  of  Project:  Bethel  New  Life 
Project  Number:  071-35524 
Location:  Chicago,  IL 
Name  of  Recipient:  Elzie  Higginbottom 
Amount  of  Award:  $116,000 
Name  of  Project:  Kenwood  Apartments 
Project  Number:  071-35526 
Location:  Chicago,  IL 
Name  of  Recipient:  Elzie  Higginbottom 
Amount  of  Award:  $89,360 
Name  of  Project:  Washington  Court 

Apartments 
Project  Number:  071-35593 
Location:  Chicago,  IL 
Name  of  Recipient:  Ljmn  Railsback 
Amount  of  Award:  $128,460 
Name  of  Project:  Grove  Pare  Plaza 
Project  Number:  071-36654/94031 
Location:  Chicago,  IL 
Name  of  Recipient:  Vincent  Knight 
Amount  of  Award:  $146,412 
Name  of  Project:  Northwest  Towers 
Project  Number:  071-44009 
Location:  Chicago,  IL 
Name  of  Recipient:  Elzie  Higginbottom 
Amount  of  Award:  $175,000 
Name  of  Project:  Lake  Park  Manor 
Project  Number:  071-44031 
Location:  Chicago,  IL 
Name  of  Recipient;  Elzie  Higginbottom 
Amount  of  Award:  $80,000 
Name  of  Project:  Lake  Park  Apartments 
Project  Number:  071-44047 
Location:  Chicago,  IL 
Name  of  Recipient:  Elzie  Higginbottom 
Amount  of  Award:  $67,140 
Name  of  Project:  Foxview  Apartments  I 
Project  Number:  071-44069 
Location:  Carpentersville,  IL 
Name  of  Recipient:  Diane  Pedersen 
Amount  of  Award:  $151,491 
Name  of  Project;  Lake  Grove  Village 
Project  Number:  071-44082 


Location:  Chicago,  IL 

Name  of  Recipient:  Elzie  Higginbottom 

Amount  of  Award:  $175,000 

Name  of  Project:  Woodlawn  Apartments 

Project  ^Jumber:  071-44154 

Location:  Chicago,  IL 

Name  of  Recipient:  Carole  Millison 

Amount  of  Award:  $174,067 

Name  of  Project:  Englewood  Terrace 

Project  Number:  071-55028 

Location:  Chicago,  IL 

Name  of  Recipient:  John  Hayes 

Amount  of  Award:  $175,000 

Name  of  Project:  Dauphin  Avenue 

Apartments 
Project  Number:  071-55029 
Location:  Chicago,  IL 
Name  of  Recipient:  Elzie  Higginbottom 
Amount  of  Award:  $71,990 
Name  of  Project:  NorthEastWood 

Apartments 
Project  Number:  071-55113 
Location:  Chicago,  IL 
Name  of  Recipient:  Anthony  J.  Fusco,  Jr. 
Amount  of  Award:  $175,000 
Name  of  Project:  6000  S.  Indiana 

Apartments 
Project  Number:  071-55119 
Location:  Chicago,  IL 
Name  of  Recipient:  Elzie  Higginbottom 
Amount  of  Award:  $175,000 
Name  of  Project:  Wentworth  Garden 
Project  Number:  071-55155 
Location:  Chicago,  IL 
Name  of  Recipient:  Richard  R.  Wood 
Amount  of  Award:  $175,000 
Name  of  Project:  Belle  Manor 

Apartments 
Project  Number:  072-44005 
Location:  Alton,  IL 
Name  of  Recipient:  Ronald  L  Bohlen 
Amount  of  Award:  $93,700 
Name  of  Project:  Parkside/Mansard 

Square  Apartments 
Project  Number:  072-94001 
Location:  Champaign,  IL 
Name  of  Recipient:  Patricia  Jeffers 
Amount  of  Award:  $154,495 
Name  of  Project:  Parkwood  Apartments 

landn 
Project  Number:  073-35344/073-35351 
Location:  Indianapolis,  IN 
Name  of  Recipient:  Deborah  Bell 
Amoimt  of  Award:  $157,865 
Name  of  Project:  Sommerset 

Townhomes 
Project  Number:  075-35316 
Location:  Madison,  WI 
Name  of  Recipient:  Janet  Jungel/Richard 

J.  Riddle 
Amount  of  Award:  $175,000 

Name  of  Project:  Plymouth  Avenue 

Townhomes 
Project  Number  092-44125 
Location:  Minneapolis,  MN 
Name  of  Recipient:  Roger  L  Jahn 
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Amount  of  Award:  $167,000 
Name  of  Project:  Findlay  Place 

Apartments 
Project  Number:  MHFA  75-002 
Location:  Minneapolis,  MN 
Name  of  Recipient:  Thomas  J.  Johnson 
Amount  of  Award:  $165,000 


Eepon  VI  (Ft.  Worth) 

Name  of  Project:  Point  East  Apartments 

Project  Number:  115-44127 

Location:  San  Antonio,  TX 

Name  of  Recipient:  Richard  I.  Hay  ley 

Amount  of  Award:  $174,088 

Name  of  Project:  Westgate  Apartments 

Project  Number:  082-55003 

Location:  Little  Rock,  AR 

Name  of  Recipient:  Westgate 

Apartments,  Inc. 
Amount  of  Award:  $103,100 
Name  of  Project:  Valley  Drive  Site 
Project  Number:  N/A 
Location:  Las  Cruces,  NM 
Name  of  Recipient:  Las  Cruces  Housing 

Authority 
Amount  of  Award:  $175,000 
Name  of  Project:  Village  Park  South  I  k 

n 

Project  Number:  N/A 

Location:  Texarkana,  AR 

Name  of  Recipient:  Village  Park  South, 

Inc. 
Amount  of  Award:  $80,366 
Name  of  Project:  Southeast  Apartments 
Project  Number:  082-35005 
Location:  Pine  Bluff,  AR 
Name  of  Recipient:  Jefferson  Apartment 

Co. 
Amount  of  Award:  $170,000 
Name  of  Project:  Wayman  Manor 
Project  Number:  112-44029 
Location:  Temple,  TX 
Name  of  Recipient:  Wayman  Manor 
Amount  of  Award:  $118,720 
Name  of  Project:  Pinewood  Park 
Apartments 

Project  Number:  114-35010 

Location:  Lufkin,  TX 

Name  of  Recipient:  Pinewood  Park 
Apartments 

Amount  of  Award:  $68,510 

Name  of  Project:  Villa  D'Ames 

Project  Number:  064-92002 

Location:  Marerro,  LA 

Name  of  Recipient:  Christopher  Homes, 
Inc. 

Amount  of  Award:  $174,790 

Name  of  Project:  Willow  Bend  I  k  U 
Project  Number:  082-44027 
Location:  Little  Rock,  AR 
Name  of  Recipient:  Willow  Bend,  Inc. 
Amount  of  Award:  $51,633 
Name  of  Project:  Southport  II 
Project  Number:  112-55050 

xcation:  Dallas,  TX 

>4ame  of  Recipient:  Southport  Charitable 
Trust 


Amount  of  Award:  $72,300 
Name  of  Project:  Stone  Vista 

Apartments 
Project  Number:  N/A 
Location:  Shreveport,  LA 
Name  of  Recipient:  Stone  Vista-Fairfield 

Development  Co. 
Amount  of  Award:  $155,895 
Name  of  Project:  French  Embassy 

Apartments 
Project  Number:  115-44151 
Location:  Austin,  TX 
Name  of  Recipient:  Texas  French 

Embassy  Limited  Partnership 
Amount  of  Award:  $92,343 
Name  of  Project:  Tall  Timbers 

Apartments 
Project  Number:  114-35249 
Location:  Conroe,  TX 
Name  of  Recipient:  Tall  Timbers 

Apartments 
Amount  of  Award:  $175,000 
Name  of  Project:  Mockingbird  Rim 
Project  Number:  114-35039 
Location:  Bryan,  TX 
Name  of  Recipient:  Christopher  Village, 

Ltd. 
Amount  of  Award:  $175,000 
Name  of  Project:  Coopei  Road  Plaza 
Project  Number:  059-35039 
Location:  Shreveport,  LA 
Name  of  Recipient:  Post  525  Cooper 

Road  Plaza,  Inc. 
Amoimt  of  Award:  $84,915 
Name  of  Project:  Terrace  View 

Apartments 
Project  Nimiber:  112-55037 
Location:  Grand  Prairie,  TX 
Name  of  Recipient:  Terrace  View 

Apartments 
Amount  of  Award:  $107,772 


Region  VII  (Kansas  City) 

Name  of  Project:  Homes  of  Oakridge 
Project  Number:  074-35003/44015 
Location:  Des  Moines,  LA 
Recipient  Name:  Homes  of  Oakridge  and 

Des  Moines 
Amount  of  Award:  $99,692 

Name  of  Project:  Oakridge  Apartments 
Project  Number:  084-35026 
Location:  St.  Joseph,  MO 
Recipient  Name:  Oakridge  Apartments, 

Ltd. 
Amoimt  of  Award:  $93,342 
Name  of  Projea:  Columbus  Square 
Project  Number:  085-35337 
Location:  St.  Louis,  MO 
Recipient  Name:  National  Corporation 

for  Housing  Partnership 
Amount  of  Award:  $50,660 
Name  of  Project:  Jeff,  Vander,  Lou 
Project  Number:  15/16/18/19  085- 

35197/35262 
Location:  St.  Louis,  MO 
Recipient  Name:  National  Corporation 

for  Housing  Partnerships 


Amount  of  Award:  $50,446 

Name  of  ProjecJ:  Lafayette  Towme 

Project  Number  085-35207 

Location:  St.  Louis,  MO 

Recipient  Name:  National  Corporation 

for  Housing  Partnerships 
Amount  of  Award:  $93,384 
Name  of  Project:  Murphy  Blair  I 
Project  Number:  085-57004 
Location:  St.  Louis,  MO 
Recipient  Name:  First  Murphy  Blair 

Redevelopment  Corp. 
Amount  of  Award:  $92,971 
Name  of  Project:  Murphy  Blair  II 
Project  Number:  085-35304 
Location:  St.  Louis,  MO 
Recipient  Name:  Murphy  Blair 

Associates  II 
Amount  of  Award:  $40,838 
Name  of  Project:  Colony  North 
Project  Number:  M036K004/005/006/ 

007 
Location:  St.  Louis,  MO 
Recipient  Name:  Northland  Associates 
Amount  of  Award:  $169,500 

Region  Vm  (Denver) 

Name  of  Project:  Clare  Gardens 
Project  Number:  101-35029 
Location:  Denver,  CO 
Recipient  Name:  Clare  Gardens,  Inc. 
Amount  of  Award:  $42,963 
Name  of  Project:  La  Alma  Homes 
Project  Number:  101-35292 
Location:  Denver,  CO 
Recipient  Name:  La  Alma  Homes 
Amount  of  Award:  $20,201 
Name  of  Project:  Lincoln  Park 
Project  Number:  101-35294 
Location:  Denver,  CO 
Recipient  Name:  National  Housing 
Partnership 

Amount  of  Award:  $32,170 

Name  of  Project:  GHB  Housing 

Project  Number:  101-35300 

Location:  Colorado  Springs,  CO 

Recipient  Name:  GHB  Housing,  Inc. 

Amount  of  Award:  $23,251 

Name  of  Project:  Capitol  Hill 
Apartments 

Project  Number:  101-44153 

Location:  Denver,  CO 

Recipient  Name:  Security  Management 

Amount  of  Award:  $81,351 

Name  of  Project:  Browning  Apartments 

Project  Number:  N/A 

Location:  Ogden,  UT 

Recipient  Name:  Kier  Management 
Corporation 

Amount  of  Award:  $35,480 

Name  of  Project:  Madison  Manor 

Project  Number:  N/A 

Location: Ogden,  UT 

Recipient  Name:  Kier  Management 

Corporation 
Amount  of  Award:  $72,412 
Name  of  Project:  Mountain  Range/Peery 


65388 


Federal  Register  /  Vol.  58.  No.  238  /  Tuesday.  December  14.  1993  /  Notices 


Project  Number:  N/A 
Location:  Ogden,  UT 
Recipient  Name:  Kier  Management 

Corporation 
Amount  of  Award:  $35,780 
Name  of  Project:  Mountain  Range/ 

Mount  View 
Project  Nimiber  N/A 
Location:  Ogden.  UT 
Recipient  Name:  Kier  Management 

Corporation 
Amount  of  Award:  $28,910 
Name  of  Project:  Mountain  Range/ 

Evergreen 
Project  Number:  N/A 
Location:  Ogden,  UT 
Recipient  Name:  Kier  Management 

Corporation 
Amount  of  Award:  $21,780 

Name  of  Project:  Fontenelle 
Project  Number:  N/A 
Location:  Ogden,  UT 
Recipient  Name:  Kier  Management 

Corporation 
Amount  of  Award:  $35,780 
Name  of  Project:  Mountain  Range/ 

Revelle 
Project  Number:  N/A 
Locat^>n:  Ogden,  UT 
Recipient  Name:  Kier  Management 

Corporation 
Amount  of  Award:  $34,744 
Name  of  Project:  Stagecoach  Apartments 
Project  Number:  109-35050 
Location:  Sheridan.  WY 
Recipient  Name:  Absolute  Rental 

Properties,  Inc. 
Amount  of  Award:  $7,468 

Region  DC  (San  Francisco) 

Name  of  Project:  The  Gateway  Garden 

Apartments 
Project  Number;  121-35832 
Location:  Menlo  Park.  CA 
Recipient  Name:  The  Gateway  Garden 

Apartments 
Amount  of  Award:  $153,500 
Name  of  Project:  John  F.  Kennedy 

Manor  I 
Project  Number:  121-55075 
Location:  Richmond,  CA 
Recipient  Name:  John  F.  Kennedy 

Manor  I 
Amoimt  of  Award:  $151,787 
Name  of  Project:  John  F.  Kennedy 

Manor  n 
Project  Number:  121-44142 
Location:  Richmond.  CA 
Recipient  Name:  John  F.  Kennedy 

Manor  n 
Amount  of  Award:  $142,879 
Name  of  Project:  St.  Johns 
Project  Nxmiber:  121-35034 
Location:  Richmond,  CA 
Recipient  Name:  St  Johns 
Amount  of  Award:  $175,000 
Name  of  Project:  La  Salle  Apartments 


Project  Number  121-35531 
Location:  San  Francisco.  CA 
Recipient  Name:  La  Salle  Apartments 
Amoimt  of  Award:  $159,845 
Name  of  Project:  Barrett  Terrace 
Project  Number:  121-44365 
Location:  Richmond.  CA 
Recipient  Name:  Barrett  Terrace 
Amount  of  Award:  $175,000 
Name  of  Project:  Crescent  Park 

Apartments 
Project  Number:  121-55017 
Location:  Richmond.  CA 
Recipient  Name:  Crescent  Park 

Apartments 
Amount  of  Award:  $174,931 
Name  of  Project:  Bayview  Hunters  Point 

Apartments 
Project  Number:  121^4440 
Location:  San  Francisco,  CA 
Recipient  Name:  Bayview  Hunters  Point 

Apartments 
Amount  of  Award:  $143,400 
Name  of  Project:  Shoreview  Apartments 
Project  Number:  121-35534 
Location:  San  Francisco.  CA 
Recipient  Name:  Shoreview  Apartments 
Amount  of  Award:  $138,193 
Name  of  P'roject:  Villa  Nueva 
Project  Number:  129-35004 
Location:  San  Ysidro.  CA 
Recipient  Name:  Villa  Nueva 
Amount  of  Award:  $158,448 
Name  of  Project:  St.  Andrew's  Manor 
Project  Number:  121-44818 
Location:  Oakland,  CA 
Recipient  Name:  St.  Andrew's  Manor 
Amount  of  Award:  $172,959 
Name  of  Project:  St.  Patrick's  Terrace 
Project  Number:  121-44816 
Location:  Oakland,  CA 
Recipient  Name:  St.  Patrick's  Terrace 
Amount  of  Award:  $165,774 
Name  of  Project:  All  Hallows 

Apartments 
Project  Number:  121-44027 
Location:  San  Francisco,  CA 
Recipient  Name:  All  Hallows 

Apartments 
/Amount  of  Award:  $175,000 
Name  of  Project:  Whispering  Pines  , .. 
Project  Number:  136-44122 
Location:  Sacramento.  CA 
Recipient  Name:  Whispering  Pines 
Amount  of  Award:  $115,450 
Name  of  Project:  South  Moimtain 

Terrace 
Project  Number:  123-35139 
Location:  Phoenix,  AZ 
Recipient  Name:  South  Mountain 

Terrace 
Amoimt  of  Award:  $72,641 

Region  X  (Seattle) 

Name  of  Project:  Hydaburg  Apartments 
Project  Number:  N/A  (FraHA) 
Location:  Hydaburg,  AK 


Recipient  Name:  Tlingit  -  Haida 

Regional  Housing  Authority 
Amount  of  Award:  $8,700 
Name  of  Project:  Swan  Creek 

Apartments 
Project  Number :  127-44088 
Location:  Tacoma,  WA 
Recipient  Name:  Swan  Creek  Inc. 
Amount  of  Award:  $116,200 
Name  of  Project:  Woodland  Apts. 
Project  Number:  126-44118 
Location:  Coos  Bay,  OR 
Recipient  Name:  Infinity  Management. 

Inc 
Amount  of  Award:  $16,280 
Name  of  Project:  Winthrop  Apts. 
Project  Number:  127-35209 
Location:  Tacoma,  WA 
Recipient  Name:  Conifer  Management. 

Inc. 
Amount  of  Award:  $19,964 

Name  of  Project:  Bayview  Towers. 

Market  House,  Simset  House 
Project  Numbers:  127-38044, 127- 

EH008 
Location:  Seattle.  WA 
Recipient:  Seattle  Housing  Authority 
Amount  of  Award:  $93,540 
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Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Dockrt  No.  N-93-3376:  FR-31S4-N-021 

Announcement  of  Fiscal  Year  1992 
Funding  Awards  for  the  Moderate 
Rehabilitation  Program  for  Single 
Room  Occupancy  Dwellings  for 
Homeless  Individuals 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 
ACTION:  Annoimcement  of  funding 
awards.  ' ^^ 

SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989.  this  document 
notifies  the  public  of  Fiscal  Year  1992 
funding  awards  made  under  the  Section 
8  Moderate  Rehabilitation  Program  for 
Single  Room  Occupancy  (SRO) 
Dwellings  for  Homeless  Individuals. 
The  purpose  of  this  document  is  to 
announce  the  names  and  addresses  of 
the  award  winners  and  the  amount  of 
the  awards  to  be  used  to  help  carry  out 
this  housing  assistance  program  for 
homeless  individuals. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mar)c  Johnston,  Deputy  Director,  Office 
of  Special  Needs  Assistance  Programs, 
room  7262.  Department  of  Housing  and 


Urban  Development,  451  Seventh  Street, 
SW.  Washington.  DC  20410.  telephone 
(202)  708-4300.  Hearing-  or  speech- 
impaired  individuals  may  call  HUD's 
TDD  number  (202)  708-9300.  (These  are 
not  toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  the  Section  8  Moderate 
Rehabilitation  Program  for  Single  Room 
Occupancy  (SRO)  Dwellings  Iot 
homeless  individuals  is  to  provide 
rental  assistance  to  homeless 
individuals  in  rehabilitated  SRO 
housing.  The  assistance  is  in  the  form  of 
rental  assistance  under  the  Section  8 
Housing  Assistance  Payments  Program. 
These  payments  equal  the  rent  for  the 


unit,  including  utilities,  minus  the 
portion  of  the  rent  payable  by  the  tenant 
under  the  U.S.  Housing  Act  of  1937. 
HUD  will  make  the  assistance  available 
for  lOyears. 

HUD  enters  into  annual  contributicms 
contracts  (ACCs)  with  public  housing 
agencies  (PHAs).  The  ACC  authorizes 
the  PHA  to  enter  into  Housing 
Assistance  Payments  (HAP)  Contracts 
with  owners  in  connection  with  the 
moderate  rehabiUtation  of  residential 
properties  in  which  some  or  all  of  the 
dwelling  units  may  not  contain  either 
food  preparation  or  sanitary  facilities. 
First  priority  for  occupancy  of  these 
SRO  units  will  be  given  to  eligible 
homeless  individuals. 


In  a  Notice  of  Funding  Avail^lity 
(NOFA)  published  in  the  Federal 
Register  on  March  26, 1992  (57  FR 
10602),  the  Department  announced  the 
availability  of  fiscal  1992  funds  for  this 
SRO  program.  The  Department 
reviewed,  evaluated  and  scored  the 
applications  received  for  funding  based 
on  the  criteria  in  the  NOFA. 

In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Envelopment 
Reform  Act  of  1989  (Pub.  L.  101-235. 
approved  December  15. 1989).  the 
Department  is  publishing  details 
concerning  the  recipients  of  these 
awards,  as  follows: 


Fiscal  Year  1992  Funding  Awards  for  Section  8  moderate  Rehabiutation  Program  for  Single  Room 

Occupancy  Dwellings  for  Homeless  Individuals 


PHA 


Akron  Metropolitan  Housing  Authority 

Naw  York  State  Div.  of  Housing  and  Community  Re- 
newal. 

New  York  State  Div.  of  Housing  and  Community  Re- 
newal. 

City  of  Atlanta  Department  of  Housing 

City  of  Atiania  Department  of  Houeing 

Housing  Authority  of  Baltimore  City _. 

Idaho  Housing  Agency „ 

Boston  Housing  Auttiority  „ 

Boston  Housing  Authority  „ 

Boston  Housing  Authority  „ 

Boston  Housing  Auttx>rity  

CamtJridge  Housing  Authority 

New  York  State  Div.  of  Housing  and  Community  Re- 
newal. 

Ctticago  Housing  Auttrortty  

Chicago  Housing  Authority 

Columbus  Metropolitan  Housirig  Authortty 

The  Housing  Authortty  of  Columbus,  Georgia 

Housing  Auttiority  of  the  City  of  Everett 

Gloucester  Housing  Authority „... 

Housing  Authority  of  the  City  of  Los  Angeles  

Huntington,  West  Virginia  Housing  Authority  

Huntington,  West  Virginia  Housing  Authority  

BamstatJie  Housing  AutfK)rity  

Barnstable  Housing  Autfiority „ 

Michigan  State  Housing  Development  Authority 

Housing  Authority  of  the  City  of  Los  Angeles  

Housing  Authortty  of  the  City  of  Los  Angeles  

Metropolitan  Dade  County  Special  Housing  Programs 
Oept. 

Newport  News  Redevelopment  and  Housing  Authority  . 

Berkshire  County  Regional  Housing  Authority  „.. 

Oakland  Housing  Authority _ 

Oklahoma  City  Housing  Authority 

Housing  Autfwtty  of  the  County  of  Santa  Clara 

Phladelphia  Housing  Authority 

Chester  County  Housing  Auttwrffy 

Housir>g  Authority  of  Portand 

Housing  Authority  o*  the  City  of  Salem  

San  Francisco  Housing  Authority  .„ „ 

Housing  Authority  of  the  Dty  of  Seattle  

Housing  Authority  of  the  City  of  Seattte  

Executive  0ffk:e  of  Communities  and  Development 

City  of  Tucson  Community  Ser^ces  Department  - 

Wilmington  Housing  Authority 


CIty/stte 


219  East  Market  Street.  Akron 
334  Clinton  Avenue,  Albany  .... 


29-31  Maiden  Lane,  Albany 


187  Edgewood  Averxje  NE.,  Altanta 

2370  Stewart  Avenue,  Atlanta 

313-315  S.  Broadway,  Baltimore 

695  S.  Ash.  Blackfoot 

1053-1055  Tremont  Street.  Boston  . 
1049-1051  Trenxjnt  Street  Boston  . 
1035-1039  Tremont  Street  Boston  . 

316  Huntington  Avenue,  Boston 

10  Russell  Street  Cambridge  

Drewville  Road,  Carmal 


4626  North  Magnolia.  Chicago 

30  W.  Chicago  Avenue,  Chicago  

1204-1206  t'4orth  High  Street,  Cokjmbus 

1235  5th  Avenue,  Columbus 

1801  Hewitt  Avenue,  Everett 

7-11  Pleasant  Street  Gkxx»ster  

1963  Cahuenga.  Hollywood  

1428  Sever>th  Avenue,  Huntington 

546  Sixth  Avenue,  Huntington 

379  South  Street,  Hyannis  _ ~ 

67  Winter  Street,  Hyannts  

345  N.  Burdick  Street,  Kalamazoo 

713  East  5th  Street,  Los  Angeles  

1002  East  7th  Streets  Loc  Angeles  

11101  S.W.  24th  Street  Miami  


2400-14  West  Avenue,  Newport  News  

176  Union  St  8-10  Rand  St.  North  Adams  . 

1445  Harrison  Street  Oakland _... 

130-136  Northwest  13th  St,  Oklahoma  City 

4269  El  Camino  Real,  Palo  AJto ». 

2321  N.  Broad  Sfreet  Philadelphia 

1500  Chartestown  Road,  PtvjentxvUle 

718  W.  BumsWe,  Port)»Kl  

633  Ferry  Street  SE,  Salem  

820  CFarrell,  San  Francisco 

307  S.  Washington  St,  SeatMe  

1431  Minor,  Seattle  

32  Byers  Street  Springfield - 

3966  East  Prima  Street,  Tucson  .„ - 

701  Shipley,  Wilmington  _ „ 


Units 


90 

6 

46 

46 
100 
42 
11 
18 
20 
24 
65 
7 
12 

70 

100 

10 

60 

20 

30 

100 

8 

75 

10 

6 

84 

46 

50 

B 

88 
41 
53 
12 
21 
65 
28 
100 
26 
54 
52 
95 
44 
14 
54 


Amount 


S3.078,000 
243.360 

1.865,750 

1.996,240 

4.344  000 

1.804,320 

381,480 

1.226.880 

1,363^00 

1,635.840 

4,430,400 

477,120 

717.120 

3.477.600 
4,968.000 

344,400 
1,677,600 

960,000 
1 ,800,000 
6,072,000 

266,880 
2.502.,000 

621.000 

372.960 
3,003,840 
2,793,120 
3,036,000 

405,000 

3,527,040 
1,622.960 
3.192.720 

387.360 
1.398.600 
2,995.200 
1 ,290.240 
3,876.000 
1,054,560 
3,900.960 
2.496,000 
4,560,000 
2,117^80 

619,920 
2.546,640 
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Dated:  December  7. 1993. 
Andrew  Cuomo, 

Assistant  Secretary  for  ConununityPlannutg 
and  Development. 

[FR  Doc  93-30459  Filed  12-13-93;  8:45  am) 
MUJNQ  COM  4310-t»-P 

Office  of  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  Na  N-«3-3578:  FfM372-N-03J 

Announcement  of  Funding  Awards  for 
Supportive  Housing  for  the  Homeless, 
FY  1993 

AGENCY:  Office  of  the  Assistant 

Secretary  for  Community  Planning  and 

Development,  HUD. 

ACTION:  Announcement  of  funding 

awards. 

summary:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Reform  Act  of  1989. 
this  announcement  notices  the  public  of 
the  funding  decision  made  by  the 
Department  from  the  competition  for 
funding  under  a  Notice  of  Funding 
Availability  for  Supportive  Housing  for 
the  Homeless.  This  announcement 
contains  the  names  and  addresses  of  the 
award  winners  and  the  amount  of  the 
awards. 

DATES:  December  14, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnston.  Deputy  Director,  Office 
of  Special  Needs  Assistance  Program, 
room  7262,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410.  telephone 
(202)  708-4300.  The  TDD  number  for 
the  hearing  impaired  is  (202)  708-2565. 
(These  are  not  toll-free  numbers.) 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  competition  was  to  make 
funding  available  to  (1)  achieve 
residential  stability;  (2)  increase  their 
skill  levels  and/or  income;  and  (3) 
obtain  greater  self-determination.  The 
Supportive  Housing  program  is  a  newly 
auOiorized  program  under  title  IV  of  the 
Stewart  B.  McKinney  Homeless 
Assistance  Act,  as  amended  by  section 
1403  of  the  Housing  and  Community 
Development  Act  of  1992  (Pub.  L.  102- 
550),  approved  October  28,  1992. 

The  Supporting  Housing  grants. 
totaling  $88.8  million,  will  enable  43 
projects  to  expand  support  systems  for 
the  homeless.  The  1993  awards  in  this 
notice  were  selected  for  funding  in  a 
national  competition  announced  in  a 
Federal  Register  notice  published  on 
March  15. 1993  (58  FR  13904). 

In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 


Housing  and  Urban  Development 
Reform  Act  of  1989  (Pub.  L.  101-235. 
approved  December  15. 1989).  the 
Etepartment  is  publishing  the  names, 
addresses,  and  amount  of  those  awards, 
as  set  out  at  the  end  of  this  notice. 

Dated:  December  3. 1993. 
Andrew  Cuomo, 

Assistant  Secretary  for  Community  Planning 
and  Development. 

Supportive  Housing  for  the  Homeless 
FY  1993  Grants 

Project  Name,  Location  and  Amount: 

Low  Income  Elderly  United. 
Commimity  Assistance  Project.  (LIEU- 
CAP)  City  and  County  of  Los  Angeles, 
CA  Amount:  $723,784. 

The  Salvation  Army,  Washington,  DC 
Amount:  $2,974,983. 

Shelter,  Inc.,  Contra  Costa.  CA 
Amount:  $4,190,153. 

Ministry  of  Caring,  Inc.,  Wilmington. 
DE  Amount:  $940,245. 

1736  Family  Crisis  Center.  Los 
Angeles.  CA  Amount:  $1,740,545. 

Covenant  House  Florida,  Ft. 
Lauderdale.  FL  Amount:  $998,490. 

Single  Room  Occupancy,  Corporation. 
Los  Angeles.  CA  Amount:  $2,036,267. 
The  Salvation  Army.  Hollywood.  FL 
Amoimt  $1,358,581. 

Rubicon  Programs.  Inc..  Richmond. 
CA  Amount:  $3,358,810. 

Boley,  Inc.,  St.  Petersburg,  FL 
Amount:  $522,669. 

Housing  Authority  of  the  County  of 
Sacramento.  Sacramento.  CA  Amoimt: 
$12,844,465. 

City  of  Chicago,  Department  of 
Human  Services,  Chicago,  IL  Amount: 
$690,999. 

Step  Up  On  Second.  Santa  Monica. 
CA  Amount:  $1,065,540. 

Catholic  Charities.  Chicago.  IL 
Amount:  $6,305,375. 

Travelers  &  Immigrants  Aid,  Chicago. 
IL  Amount:  $517,482. 

Interfaith  Residence  D/B/A  Doorways. 
St.  Louis.  MO  Amoimt:  $2,353,155. 

St.  Elizabeth's  Southern  Indiana.  New 
Albany.  IN  Amount:  $1,115,278.     -- 

Hennepin  County  Community 
Services  Department,  Minneapolis,  MN 
Amount:  $1,407,440. 

Volunteers  of  America  of  Greater  New 
Orleans.  New  Orleans.  LA  Amount: 
$2,293,558. 

The  Doe  Fund.  New  York.  NY 
Amount:  $1,973,628. 

Short  Stop.  Inc..  Somerville,  MA 
Amount  $923,973. 

The  Bridge.  Inc..  New  York.  NY 
Amount:  $975,564. 

City  of  Baltimore.  Baltimore.  MD 
Amount:  $7,096,469. 

Trustees  of  Columbia  University.  New 
York.  NY  Amount:  $764,290. 


City  of  Frederick.  Frederick.  MD 
Amount:  $557,772. 

Postgraduate  Center  for  Mental 
Health.  New  York.  NY  Amount: 
$2.89^.923. 

Justice  Resource  Institute.  Boston,  MA 
Amount:  $1,234,357. 

Homes  for  the  Homeless.  Inc..  New 
York.  NY  Amount:  $1,319,265. 

Trustees  of  Health  &  Hospitals  of  the 
City  of  Boston,  Inc..  Boston,  MA 
Amount:  $2,136,588. 

AIDS  Resource  Center.  New  York.  NY 
Amount  $1,307,843. 

SOS  Crisis  Center.  Ypsilanti,  MI 
Amount:  $1,442,421. 

Bank  Street  College  of  Education, 
New  York.  NY  Amount:  $1,980,000. 

Tremont  Commonwealth  Council. 
New  York.  NY  Amount:  $1,923,063. 

Mental  Health  Services  West. 
Portland,  OR  Amount:  $3,384,172. 

Community  Support  Services  Inc., 
Akron.  OH  Amount:  $400,000. 

1260  Housing  Development 
Corporation.  Philadelphia,  PA  Amount: 
$1,516,705. 

Transitional  Housing.  Inc..  Cleveland, 
OH  Amount  $537,700. 

The  Family  Place.  Dallas.  TX  Amount: 
$5,327,839. 

Miami  Valley  Housing  Opportunities, 
Inc..  Dayton.  OH  Amount:  $436,170. 

The  Salvation  Army.  San  Antonio.  TX 
Amount:  $674,361. 

Tri-County  Youth  Services 
Consortium.  Portland,  OR  Amount: 
$1,587,324. 

Region  10  Community  Service,  Board, 
Charlottesville.  VA  Amount  $667,623. 

Seattle  King  County  Private  Industry 
Council.  Seattle,  WA  Amount:  $335,985. 

[PR  Doc.  93-30455  Filed  12-13-93;  8:45  ami 
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Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner 

[Docket  No.  N-93-3359;  FR  2753-N-04] 

Housing  Counseling  Program:  Notice 
of  Change  in  Toll-Free  Telephone 
Numt)er 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner.  HUD. 
action:  Notice. 

SUMMARY:  The  purpose  of  this  notice  is 
to  notify  the  public  that  the  Department 
has  a  new  toll-free  telephone  number  by 
which  a  caller  may  obtain  a  list  of  HUD- 
approved  housing  counseling  agencies 
in  the  caller's  area. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  C.  Bates,  Director,  Single  Family 
Servicing  Division,  room  9178,  451 
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Seventh  Street.  SW..  Washington,  DC 
20410-0500.  Telephone:  (202)  708-1672 
(voice)  or  (202)  708-4594  (TDD). 
SUPPl^MENTARY  INFORMATION:  On 
December  12. 1991  (56  FR  64724),  the 
Department  pubhshed  a  notice  which 
notified  the  public  of  the  Department's 
toll-free  telephone  number  by  which  an 
individual  could  obtain  a  list  of  the 
HUD-approved  housing  counseling 
agencies  that  serve  the  area  in  which  the 
individual  resides. 

The  purpose  of  this  notice  is  to  advise 
the  public  that  the  previously  published 
toll-free  telephone  number  is  no  longer 
in  service.  The  Department  has  a  new 
toll-free  telephone  number,  which  is:  1- 
800-569-4287. 

The  Department  refers  to  this  housing 
counseling  toll-free  telephone  number 
service  as  the  Housing  Counseling  Voice 
Response  System  (HCVRS).  The  HCVRS 
provides  callers  with  information  that 
will  direct  them  to  an  appropriate  HUD- 
approved  housing  counsehng  agency 
Since  first  offering  this  service,  the 
Department  has  added  several 
enhancements  to  make  the  system  more 
user-friendly.  These  enhancements 
inchide:  a  clearer  digitized  voice;  a 
Spanish-speaking  option  for  touch-tone 
phones,  and  faster  response  time. 
Until  November  30. 1993.  users 
calling  the  former  HCVRS  number  will 
hear  a  recording  directing  them  to  the 
new  toll-free  telephone  number. 

Dated:  December  2. 1993. 
Nicolas  P.  Retsinas, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 
[FR  Doc  93-30452  Filed  12-13-93;  8:45  am] 


BttJJNQ  CODE  4210-27-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Papafworic 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  may  be  obtained  by 
contacting  the  Bureau's  clearance  officer 
at  the  number  Usted  below.  Commwits 
and  suggestions  on  the  proposal  should 
be  made  directly  to  the  bureau  clearance 
officer  and  to  the  Office  of  Management 
and  Budget,  Paperwork  Reduction 
Prefect  (1076-0104).  Washington,  DC 
20503.  telephone  (202)  395-7340. 


Title:  Procedures  for  Establishing  That 
an  American  Indian  Group  Exists  as  an 
Indian  Tribe. 

OMB  approval  number:  1076-0104. 

Abstract:  The  regulations  contain 
seven  criteria  which  unrecognized 
groups  seeking  Federal  acknowledgment 
as  Indian  tribes  must  demonstrate  that 
they  meet.  Information  collected  by 
petitioning  groups  under  these 
regulations  provides  anthropological, 
genealogical  and  historical  data  used  by 
the  Assistant  Secretary — ^Indian  Affairs 
to  estabUsh  whether  a  petitioning  group 
has  the  characteristics  necessary  to  be 
acknowledged  as  having  a  govemment- 
to-govemment  relationship  with  the 
United  States. 

Frequency:  One-time  collection. 

Description  of  Respondents: 
Unrecognized  groups  petitioning  for 
Federal  acknowledgment  as  tribes. 

Estimated  completion  time:  1968 
hours. 

Aanuai  responses:  4. 

Annual  burden  hours:  7870. 

Bureau  clearance  officer:  Gail 
Sheridan.  202-208-2685. 
Deborah  J.  Maddox. 
Acting  Director,  Office  of  Tribal  Services. 
[FR  Doc.  93-30388  Filed  12-13-93;  8:45  ami 
BIUMQ  CODE  431  (MO-M 

Bureau  of  Land  Management 
[OR-015-04-^M10-04:  04-037] 

Management  Framework  Plans,  etc.: 
Oregon  et  al. 

AGENCY:  Bureau  of  Land  Management 
(BLM).  DCH. 
:    ACTION:  Notice  of  availability,  proposed 
decision  on  the  Warner  Lakes 
Management  Framevrark  Plan 
Amendment.  

SUMMARY:  The  United  States  Bureau  of 
Land  Management  (BLM)  has  evaluated 
the  impacts  of  a  Proposed  Plan 
Amendment  to  the  Warner  Lakes 
Management  Framework  Plan.  The 
amendment  and  associated 
Environmental  Assessm«it  (£A) 
evaluated  three  management 
altwnatives  covering  approximately 
13.000  acres  of  BLM  administered  lands 
within  a  portion  of  the  Lakeview 
Resource  Area  in  Lake  County.  Oregon, 
Washoe  County.  Nevada,  and  Modoc 
County.  California. 

After  evaluating  the  impacts  of  all  the 
alternatives  and  considering  public  and 
agency  input,  the  BLM  is  proposing  to 
implement  Alternative  3.  The  plan  will 
control  western  Juniper  (Juniperus 
occidentalis)  throughout  the  Plan 
Amendment  area  for  the  purpose  of 


meeting  watershed,  wildiifis.  aiui 
riparian  manageeient  objectives. 
DATES:  The  Proposed  Plan  Amendment 
will  be  made  available  for  a  30-day 
protertperiod  on  or  about  December  2?. 
1993.  The  proposed  decision  will  take 
effect  at  the  end  of  this  30-day  period, 
pending  the  resolution  of  any  protest 
filed. 

ADDRESSES:  The  Proposed  Plan 
Amendment.  EA.  and  FONSI  have  been 
sent  to  all  individuals,  groups,  and 
agencies  involved  in  the  planning 
process.  Copies  are  also  available  for 
viewing  at: 

BLM.  State  Office,  Office  of  Plannmg 
and  Environmental  Coordination.  1300 
NE  44th  Avenue.  Portland.  OR  97208- 
0039 

BLM.  Lakeview  District  Office,  1000 
South  Ninth  Street,  Lakeview.  OR  97630 

T.f»ka  County  Library.  County 
Courthouse,  Lakeview.  OR  97830 
Additional  copies  may  also  be 
obtained  by  contacting  ^e  Lakeview 
District  office  at  the  above  address. 

Protests  must  be  submitted  in  writing 
to:  BLM.  Division  of  Planning  and 
Environmental  Coordination  (WO-760), 
1849  C  Street  NW.  (406  L  St.). 
Washington.  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Whitman.  Lakeview  District  Office.  Post 
Office  Box  151. 1000  South  Ninth 
Street.  Lakeview,  Oregon  97630. 
(Telephone  503-947-6110). 
SUPPLEMENTARY  INFORMATION:  The  draft 
Plan  Amendment  and  EA  was 
previously  made  available  for  public 
review.  The  comment  period  ended  on 
July  15. 1993.  Eight  individuals, 
agencies,  and  organizations  submitted 
comments.  Substantive  cmnments  have 
been  addressed  with  the  Proposed  Plan 
Amendment.  ElA.  and  Finding  of  No 
Significant  Impact  (FONSI).  The 
Proposed  Plan  Amendment  caimot  be 
approved  and  implemented  until  the 
Governors  of  Oregon,  Nevada,  and 
Cahfomia  have  had  an  opportunity  to 
review  it  Final  approval  of  the 
Proposed  Plan  Amendmoit  will  also  be 
subject  to  the  final  action  taken  on  any 
protests  which  may  be  filed.  Only  those 
persons  (x  organizations  who 
participated  in  the  plaiming  process 
leading  to  this  Proposed  Plan 
Amendment  may  protest  If  the  public 
record  does  not  indicate  that  a 
protesting  individual  or  organization 
nad  involvement  in  any  stage  of  the 
preparatioD  of  the  Proposed  Plan 
Amendment,  then  the  protest  will  be 
dismissed  without  furmer  review.  A 
protest  may  only  raise  those  issues 
which  were  previously  submitted  for 
the  record  during  the  planning  process 
and  must  be  submitted  to  the  address 
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listed  above.  Protests  must  follow  the 

requirements  of  43  CFR  1610.5-2  and 

must  be  postmarked  no  later  than  the 

last  day  of  the  protest  period.  There  are 

no  provisions  ror  an  extension  of  this 

time  period.  It  is  suggested  that  protests 

be  sent  certified  mail,  return  receipt 

requested. 

June  SundMn, 

Acting  District  Manager. 

|FR  Doc.  93-30497  Filed  12-13-93,  8:45  am) 

MUMG  COOC  4310-19-M 

[WY-04(M210-05;  WYW128014] 

Notice  of  Realty  Action;  Recreation 
and  Public  Purposes  (R&PP)  Act; 
Wyoming 

AGENCY:  Bureau  of  Land  Management. 
ACTION:  Notice  of  realty  action. 

SUMMARY:  The  following  public  lands 
near  the  community  of  Rock  Springs, 
Wyoming  have  been  examined  and 
foimd  suitable  for  lease  or  conveyance 
to  Sweetwater  County,  Wyoming  under 
the  provisions  of  the  Recreation  and 
PubUc  Purposes  Act,  as  amended  (43 
U.S.C.  869  et  seq).  Sweetwater  County 
proposes  to  use  the  lands  for  a  shooting 
range  complex. 

6th  Principal  Meridian 

T.  17  N..  R.  106  W. 
Section  14.  E»/i.EViWVi. 
The  area  contains  480  acres  more  or  less. 

FOR  FURTHER  INFORMATION  CONTACT:  Bill 
LeBarron,  Area  Manager,  Green  River 
Resource  Area,  Bureau  of  Land 
Management,  1993  Dewar  Drive.  Rock 
Springs.  Wyoming  82901. 
SUPPLEMENTARY  INFORMATION:  The  lands 
are  not  needed  for  Federal  purposes. 
Lease/conveyance  is  consistent  with 
current  BLM  land  use  planning  and 
would  be  in  the  public  interest.  The 
lease/conveyance,  when  issued.  Mali  be 
subject  to  the  following  terms, 
conditions  and  reservations: 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  to  all 
applicable  regulations  of  the  Secretary 
of  the  Interior. 

2.  A  right-of-way  for  ditches  or  canals 
constructed  by  the  authority  of  the 
United  States. 

3.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine,  and  remove 
the  minerals. 

4.  Those  rights  for  a  highway  to 
Sweetwater  County,  by  right-of-way 
Serial  No.  WYW  82642. 

5.  Those  rights  for  an  oil  and  gas 
pipeUne  to  C^iestar  Pipeline  Company, 
by  right-of-way  Serial  No.  WYW 
120941. 


6.  Those  rights  for  an  oil  and  gas 
pipeline  to  KUd-American  Pipeline 
Company  by  right-of-way  Serial  No. 
WYW  69582. 

7.  Those  rights  for  a  road  to  the  U.S. 
Department  of  Agriculture  by  right-of- 
way  Serial  No.  WYW  40572. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  persons 
may  submit  comments  regarding  the 
proposed  lease/conveyance  of  the  lands 
to  the  District  Manager,  Rock  Springs 
District  Office.  P.O.  Box  1869,  Rock 
Springs,  Wyoming  82902-1869. 

Interested  parties  may  submit 
comments  regarding  the  specific  use 
proposed  in  the  application  and  plan  of 
development,  whether  the  BLM 
followed  proper  administrative 
procedures  in  reaching  the  decision,  or 
any  other  factor  not  directly  related  to 
the  suitability  of  the  land  for  a  shooting 
range. 

Any  adverse  comments  will  be 
reviewed  by  the  State  Director,  who  may 
sustain,  vacate,  or  modify  this  realty 
action.  In  the  absence  of  any  objections, 
this  proposed  realty  action  will  become 
final. 

Dated:  December  6, 1993. 
William  W.  LeBarron, 
Area  Manager. 
[FR  Doc.  93-30421  Filed  12-13-93;  8:45  am] 

BIUMO  COOC  4310-2a-M 

IA2-930-4210-06;  A-12859,  AR-€265,  AR- 
016986,  AR-018629.  AR-O30567,  AR- 
010997,  A-1548  and  A-6376] 

Proposed  Modifications  and 
Continuation  of  Withdrawals; 
Opportunity  for  Public  Comment, 
Arizona 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  U.S.  Department  of 
Agriculture,  Forest  Service,  proposes  to 
modify  and  continue  for  20  years, 
Secretarial  Order  dated  October  26f-  *- 
1908,  and  Public  Land  Orders  1080, 
1585, 1810.  2561,  3263,  4539,  and  5228, 
which  withdrew  National  Forest  System 
lands  in  the  Coronado  National  Forest 
for  use  of  the  Forest  Service  for  a 
number  of  uses,  including 
administrative  sites,  recreation  areas, 
lookouts,  and  observatory. 

The  Forest  Service  proposes  to 
continue  the  withdrawals  for  these 
purposes  for  20  years,  and  does  not 
anticipate  any  significant  changes  in 
land  use.  The  land  will  remain  closed 
to  operation  of  the  mining  laws  only. 
DATES:  Conunents  on  this  notice  should 
be  received  by  March  14, 1993. 


ADDRESSES:  Comments  should  be 
addressed  to  the  Arizona  State  Director. 
Bureau  of  Land  Management  (BLM), 
P.O.  Box  16565,  Phoenix,  Arizona. 
85011.- 

FOR  FURTHER  INFORMATION  CONTACT: 
John  Mezes,  BLM,  Arizona  State  Office, 
P.O.  Box  16565,  Phoenix,  Arizona 
85011,  602-650-0509. 
SUPPLEMENTARY  INFORMATION:  The  Forest 
Service  proposes  that  Secretarial  Order 
dated  October  26, 1908  (A-12859),  and 
Public  Land  Order  1080  dated  February 
,28, 1955  (AR-06265).  Public  Land  Order 
1585  dated  February  7, 1958  (AR- 
016986),  Public  Land  Order  1810  dated 
February  27, 1959  (AR-018629),  Public 
Land  Order  2561  dated  December  15. 
1961  (AR-030567),  Public  Land  Order 
3263  dated  October  29, 1963  as 
modified  {AR-O10997),  Public  Land 
Order  4539  dated  November  21, 1968 
(A-1548),  and  Public  Land  Order  5228 
dated  July  14, 1976  (A-6376), 
withdrawing  the  lands  from  the  mining 
laws  for  an  indefinite  period  of  time,  be 
modified  and  continued  for  a  period  of 
20  years  pursuant  to  section  204  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  90  Stat.  2751,  43  U.S.C. 
1714,  insofar  as  it  affects  the  following 
described  land  within  the  Coronado 
National  Forest  in  the  State  of  Arizona. 
Secretarial  Order  dated  October  26. 
1908  and  Public  Land  Orders  1080, 
1585, 1810,  and  4539  are  also  proposed 
to  be  open  to  appropriation  and  use  of 
all  kinds  of  pubUc  land  laws. 

Gila  and  Salt  River  Meridian 

Rucker  Canyon  Administiative  Site  (A- 
12859) 

T  19  S    R.  29  E. 
Sec.  23,  SWV4SEV«h4EV4SWV«NEV«. 
S  V2SWV4NE  V«SWV4NE  V4 , 
SEV4SEV4NWV4SWV4NEV4, 
S'/«iNEV4SWV4SWV4NEV4, 
NEV4SEV4SWV4SWV4NEV4. 
NWV4SEV4SWV4NEV4. 
NWV4SEV4SEV4SWV4NEV4, 
W'ANEV4SEV4SWV4NEV4. 

The  area  described  contains  10  acres. 

Cochise  Stronghold  Recreation  Area  (AR- 
06265) 

T.  17  S.,  R  23  E., 

Sec.  25,  SWV4SWV4. 

The  area  described  contains  40  acres.  The 
E'/iSWV4SWV4  (20  acres)  has  been 
recommended  for  termination  as  the  land  is 
no  longer  needed  for  the  purpose  it  was 
withdrawn. 

Dear  Creek  Administrative  Site  (AR-06265) 

T  9S.  R.  20  B. 
Sec.  10,  SWV4SWV4SEV4NEV4, 
S'/iSEV4SWV4NEV4,  NEV4NWV4SEV4. 
.  N'^SEV«NW V4SEV4,  W>/iNEV«SWV4. 
NWV4SWV4NfEV4SEV4,  E'/iNEV4SEV4. 

The  area  described  contains  50  acres. 
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Madera  Canyon  Recreation  Area  (AR-06265) 

T.  19  S..  R.  14  B.. 

Sec.  35.  SBV4NWV4. 
T.  20  S..  R.  14  E., 

Sec.  2,  Lot  1.  SEV4NEV4,  EV2SEV4NWV4, 
B'/iNEV4SWV4,  E'/iNEV4SEV4, 
|WViNWV4SEV4. 

The  area  described  contains  183.59  acres. 
An  additional  340  acres  have  been 
recommended  for  termination  because  they 
are  no  longer  needed  for  the  purpose  they 
were  withdrawn  or  are  overlapped  by  PLO 
725.  The  Forest  Service  is  proposed  to  add 
245.27  acres  to  the  withdrawal. 

Marijilda  Picnic  Grounds  (AR-06265) 

T.  8  S..  R.  25  E., 
Sec.  33,  N»/iNEV4,  SWV4NEV4. 
The  area  described  contains  120  acres. 

Noon  CreeJc  Administrative  Site  (AR-06265) 

T.  0S..R,  25E.. 
Sec.  9.  SWV4NEV4.  SEV4NEV4; 
Sec.  10.  SWV4NWV4. 
The  area  described  contains  120  acres. 

Noon  CreeJc  Picnic  Grounds  (AR-06265) 

Sec. '9.  SEV4NWV4  and  E»ASWV4NWV4. 
The  area  described  contains  60  acres. 

Pena  Blanca  Recreation  Area  (AR-06265) 

T  23  S    R.  12  E. 

Sec  26.  SEV4NWV4  and  E^/iSWV*; 

Sec.  35,  WV1NWV4. 

The  area  described  contains  200  acres. 

flocJcer  Canyon  Recreation  Area  (AR-06265) 

T.  19S..  R30E., 

Sec.  17,  SEV4NEV4NWV4,  SEV4SWV4NWV4; 

Sec.  18,  NEV4SEV4. 

The  area  described  contains  60  acres.  An 
additional  560  acres  is  recommended  for 
termination  since  they  are  no  longer  needed 
for  the  purpose  they  were  withdrawn.  The 
Forest  Service  proposes  to  add  60  acres  to  the 
withdrawal. 

Rustler  Park  Recreation  Area  (AR-06265) 

T.  17S.,R.30E., 
Sec.  33.  SEV4  (corrected). 
I  The  area  described  contains  160  acres. 

Sabino-Bear  Canyon  Administrative  Site 
(AR-06265) 

»T1^qO        RISK 

Pec.  9,  EV2SWV4SWV4,  SEV4SWV4. 
I    SV2NEV4SWV4,  SEV4.  S»/iSV2NEy4. 
The  area  described  contains  280  acres. 

Sabino-Bear  Canyon  Recreation  Area  (AR- 
06265) 

J  Those  portions  lying  outside  the  Blue 
Ridge  Wilderness  in: 
T.  12  S.,  R.  15  E., 

Sec.  26,  SWV4SEV4,  SEV4SWV4; 

Sec.  35,  WV2W>/^NEV4.  EV2E1/2NWV4, 

j    E>/iSWV4. 

ISec.  2.  N  AfiANWVi,  NWV4SWV4NWV4: 
iSec.  3,  SEV4NEV4.  NV2NEV4SEV4, 

SEV4NWV4SEV4.  SWV4; 
Sec.  9,  N»/iNEV4.  NV2S'/y^V4; 
Sec.  10,  SEV4. 

The  area  described  contains  430  acres.  An 
additional  250  acres  lying  within  the  Blue 


Ridge  Wilderness  have  been  recommended 
for  termination  as  the  wilderness  provides  a 
greater  degree  of  protection. 

Tan<7ue  Verde  Recreation  Area  (AR-06265) 

T.  13  S.,  R  16  B., 

Sec.  36,  SEV4. 
T.  14  S.,  R.  16  E., 

Sec.  1,  Lou  1, 2.  7. 8,  and  SV»NEV4. 

The  area  described  contains  351.43  acres. 

Turkey  Creek  Administrative  Site  (AR-06265) 

T.  18  S.,  R.  29  B., 
Sea  13,  S%NWV4NWV4SEV4  and 

NV1SWV4NWV4SEV4. 
The  area  described  contains  10  acres. 

TurJcey  CreeJc  Recreation  Area  (AR-06265) 

T  Ifl  S    R-  29  E 

Sec.  13,  NWV4'SEV4SWV4,  NV2SWV4SWV4. 
NViSEV4SEV4; 

Sec.  14.  NV»SEV4SEV4. 
T.  18  S..  R  29Vi  B.. 

Sec.  24.  NWV4NEV4NWV4  (corrected). 

This  area  described  contains  90  acres.  An 
additional  180  acres  have  been  recommended 
for  termination  since  they  are  no  longer 
needed  for  the  purpose  they  were  withdrawn. 
The  Forest  Service  proposes  to  add  60  acres 
to  the  withdrawal. 

Pena  Blanca  Recreation  Area  Addition  (AR- 
016986) 

Sec.  23,  SEV4SWV4  and  SWV4SEV4: 

Sec.  26,  WV2NEV4,  NV2NWV4.  SWV4NWV4, 

WViSWV4  and  NWV4SEV4.     . 
The  area  described  contains  400  acres. 

Sabino-Bear  Canyon  Recreation  Area  (AR- 
016986) 

T.  13  S.,  R  15  B., 

Sec.  10.  SEV4SWV4. 

The  area  described  contains  40  acres. 

Cochise  Stronghoid  Recreation  Area  (AR- 
018629) 

T.  17  S..  R.  23  B.. 

Sec.  26.  Lots  2.  3  and  4. 

The  area  described  contains  121.98  acres. 
Lot  2,  containing  40.92  acres,  has  been 
recommended  for  termination  since  it  is  no 
longer  needed  for  the  purpose  it  was 
withdrawn. 

Peppersauce  Canyon  Recreation  Area  (AR- 
018629) 

T.  10S.,R16E.. 

Sec.  28,  S'/2NEV4NWV4.  N'/iSE'ANW'A, 
WVJ*aVV4NEV4,  except  M.S.  4097  lying 
therein. 

The  area  described  contains  58.14  acres. 

Palisades  AdministraUve  Site  (AR-030567) 

T.  12  S.,  R  16  E.. 

Sec.  4,  SV2SV2SEV4SWV4, 
S'/iSEV4SWV4SWy4; 

Sec.  9,  NV2NEV4NW'V4,  NEV4NWV4NWV4. 

The  area  described  contains  45  acres. 
Calabasas  Recreation  Area  (AR-010997) 

T.  23  S..  R  13  E., 
Sec.  31,  EV2SEV4NWV4  and 

WV»SWV4NEV4. 
The  area  described  contains  40  acres. 


Lowell  Administrative  Site  (AR-010997) 

T.  13  S.,  R.  15  B.,* 
Sec.  9,  WViSWV«SWV4  and 

SV1NWV4SWV4. 
The  area  described  contains  40  acres. 

Marshall  Gulch  Recreation  Area  (AR-010997) 

Sec.  31,  NV2SEV4SEV4,  S'/^N'^SEV4,  NVi 
NWV4SEV4,  NWV4NEV4SEV4,  W'/^SWV4 
SEV4,  SV1SWV4NEV4,  NEV4SWV4NEV4, 
SEV4NWV4NEV4,  S»/tNEV4SWV4  and  EVi 
SEV4SWV4. 
T.  12  S.,  R  15  E.  (unsurveyed), 

Sec.  1,  NEV4NEV4NEV4. 
T.  12  S.,  R  16  E.  (unsurveyed). 
Sec.  6,  ^4WV4NWV4NWV4. 
The  area  described  contains  210  acres.  The 
20  acres  located  in  sees.  1  and  6  are 
recommended  for  termination  since  they  are 
no  longer  needed  for  the  purpose  they  were 
withdrawn. 

Bear  Canyon  Recreation  Area  (AR-010997) 

T.  12  S.,  R  16  E.  (unsurveyed), 
Sea  22,  haVV4SEV4,  NV2NEV4SEV4,  SWV4 

NEV4SEV4,  SEV4SWV4NEV4  and  SEV4 

NEV4. 
The  area  described  contains  120  acres. 

General  Hitchcock  Recreation  Area  (AR- 
010997) 
T.  12  S.,  R  16  E.  (unsurveyed). 

Sec.  23,  NEV4NWV4,  SV2NWV4NWV4  and 
N'/iSV2NWV4. 

The  area  described  contains  110  acres. 

Rose  Canyon  Recreation  Area  (AR-010997) 

T.  12  S.,  R  16  B.  (unsurveyed). 
Sea  10,  SV2SEV4,  SEV4SWV4,  S'/iSWV4 

SWV4,  SWV4NEV4SEV4,  S>/iNWV4  and 

SEV4NEV4SWV4; 
Sea  15,  NV2NWV4,  NWV4NEV4,  WV2NEV4 

NEV4,  NV2SV2NWV4,  NV2SWV4NEV4, 

SWV4SWV4NWV4; 
Sea  16.  EV2NEV4NEV4,  SEV4NEV4,  SV2 

SWV4NEV4.  NEV4SWV4NEV4.  N'/iN'/^ 

SEV4,  SV2NWV4SEV4  and  EV1NEV4SWV4. 
The  area  described  contains  560  acres. 
Bear  Wallow  Recreation  Area  (AR-010997) 

T.  12  S..  R  16E.  (unsurveyed). 

Sec.  5.  NViiSEV4NWV4,  SEV4NEV4NWV4. 
W»/iNEV4NWV4  and  NWV4NWV4. 

The  area  described  contains  90  acres. 
Molino  Basis  Recreation  Area  (AR-010997) 

T.  13  S.,  R.  16  E.  (unsurveyed). 

Sec.  3,  NViNVi.  N>^S»/iNWV4  and  NV2 
SWV4NEV4. 
T.  12  S..  R  16  E.  (unsurveyed). 

Sec.  34,  SV2SEV4SEV4. 

The  area  described  contains  240  acres. 
Soldier  Creek  RecreaUon  Area  (AR-010997) 

T.  8  S..  R.  24  E.  (unsurveyed). 
Sea  32,  SV2NWV4NWV4  and  NV2SWV4 

NWV4. 
The  area4escribed  contains  40  acres. 

Shannon  Recreation  Area  (AR-010997) 

T.  9  S.,  R  24  E.  (unsurveyed). 
Sea  14,  NWV4NEV4NEV4  and  NEV4NWV4 

NEV4. 
The  area  described  contains  20  acres. 
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Stocktoa  Abu  R»cmaUon  Ana  lAR-OlO097i 

T.  10  S.,  R.  24  E.  (unsurveyed). 
Sec  1,  NWV«SWV4  ud  Svt>SWV.NWV«. 
The  area  deacribed  contaiaeWaoaa. 

Wet  Canfm  Ifciji1<a«  Mm  fA/t-9109g7} 

T.aS..t.a5a.t—auiwjwd)L 
Sec  17,  NBV«NBV«SWV«. 

The  ana  Aaaoted  cooCaiBa  10  aaaai 
ffrjieiy  Quiytm  ItKnaUaa  Ana  (AM-0ta997) 

T.  17  S^  R.  M  L  (Mawvejpadk 

Sec  27,  WVU4WViNWVi  and  NWViSWVi 
NWV«  [cxjmtktA  daaoiftim): 

Sec  28.  EV^NEViNBVfc  i'i'<"^^ril 
description). 

The  area  described  ctmtains  M  ten*.  Tk» 
la^  iD  sac  27  (30  aciea)  has  heaA 
reconunendad  for  tannjoatian  siaoe  it  ia  no 
loagar  naetM  fcr  tka  puipoa*  tbejr  ^ 
wiir  ■ 


Mount  Hopkins  Astnphysical  Observatory 
(A-t549) 

T.  20S.,R.14B.. 
Sec  14,  Am  portion  lying  ontskia  oTUm 
Ml  Wrigbtsos  Wtklsraeae; 

Sec  22.  Lot  1,  and  that  portion  lyiag 
outside  tba  Mt  Wrigtttamx  Wildanaaar. 

Sec  23,  Lou  1-3.  NV»,  NViSV..  SEV:»SEV«; 

Sec  24,  that  portion  of  the  WVi  lying 
outsidt  'he  Mt  Wrightson  Wilderness: 

See.  26,  Lots  1-3.  NE^«NBV«  aarf  SvMVb^ 

The  area  described  contains  USnM  acres. 
An  additional  3,102.10  acres  have  been 
recommended  for  termination  since  the  lands 
are  wiihia  Um  ML  Wrightaoa  WiidaoMaa 
which  provides  greater  protection  foe  the 
Observatory's  uaa. 

WestPtakLoakoataniAiiUmatratifeSae 

(A^376) 

T.  8  S..  R.  23  K,  (nmurveyad). 
oec  19^  a  iijetes  and  bounds  desoiptioo 

containing  approximately  1 1 .24  acres. 

RiggMHmtlltcnalkmAim(A-a7V 
T.  8  S.,  R.  23  E.  fuDstu veyeuj. 
Sees.  23,  2ft,  aad  39(  a  OMtee  and  bounds 

dascriptifon  containing  appioximataly 

290.56  acres. 

Helio^opk  Bimtmuc  Site  aad  Lookout  (M 
6376) 

T.9S.,tLUE,{mmaaneyAX 
Sec  13;  a  mates  and  bounds  dascripticm 
contai&iiig  approximately  14.58  acres. 

HospUai  Fht—neanue  Patk  iA~6376i 

T.  9  S.,  R  24  E.  (unsurveyed). 
Sec*.  10, 11. 14  aad  15;  a  ne«ss  and 
bounds  descriptioB  coolaiaiag 
appnndBateiy  283.71 1 


SondMns  Atjaena  Bibke  Camp  tA-$378> 
T.  8  S..  R  24  E.  (unsurwywi). 
Sees. »  aad  2a:  a  iMtaa  and  bouacb 

description  containing  approxinaataly 
69.06  acres. 

Columbine  AdKiiaiatiatne  Site  lArS376i 
T.  8  S..  R.  24  E.  (unaiivcyad), 
Saca.  ad  wMi  32;  a  BMtes  and  bounds 

description  containing  approximatnty 
47.45  acres. 


Arcadia  Beaeatioa  Ana  [A-63761 

T.  •  &.  R.  2S  B.  (naaurveyadk 

Sees.  17  and  18;  ■  metea  aad  I 
description  containing  approximately 
51.04  acres. 

The  areas  described  in  this  publication 
aggregate  6,829.76  acres.  The  purpose  of 
these  withdrawals  is  to  protect  U.S.  Forest 
Service  various  use  areas  from  prospecting 
and  poasibte  disturbaaces  cansad  by  miniag. 
For  a  period  of  90  days  from  (ha  date  of 
publication  of  this  notice,  all  persons  who 
wish  to  submit  conunents  in  connection  with 
these  proposed  actions  may  present  Iheir 
views  in  writing  to  this  ofRce.  The 
authoriaad  efficar  (d  tba  BLM  will  undertdn 
such  investigation  as  is  necessary  to 
determine  the  existing  and  potential  demand 
for  the  land  and  its  resources. 

A  report  will  be  propaied  for  consideration 
to  determine  whether  or  not  the  withtkawal 
will  be  modified  and  confined  and,  if  so,  for 
how  long.  Notice  of  a  final  determination 
will  be  published  in  the  Federal  Register. 
The  exieling  withdrawal  will  contiBue  until 
such  final  datarmiaatioa  is  Bad*. 
HemuB  L.  Katt, 

Deputy  State  Director.  Lands  and  Renewable 
Resources. 

[PR  Doc  93-30498  Filed  12-13-93;  8:45  ami 


Bureau  of  Radamirtton 

Infonnation  CoAaction  SubmiMad  to 
the  Offlca  of  MaiMgaawnl  and  Budgat 
for  Raviaw  Under  tha  Papenirork 
Reduction  Act 

The  proposal  for  the  collectioD  of 
information  Usted  below  has  been 
submitted  to  tbe  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  Copies  of  the 
proposed  collection  of  infovmatioa  and 
related  forms  and  explanatory  materia 
may  be  obtained  by  contacting  tha 
Bureau's  clearance  officer  at  the 
telephone  number  listed  below. 
Comments  and  suggestions  on  the 
requirement  should  be  made  within  30 
days  directly  to  the  bureau  clearance 
officer  and  to  the  Office  of  Management 
and  Budget  Paper  Reduction  Pro)ect. 
(10a6-"»«),  Washington.  DC  20503. 
telephone  202-395-7340. 

Titie;  Bureau  of  Reclamation,  Lowex 
Colorado  River  Well  Inventory. 

QM»  Offpnmal  number:  1006-****. 

Abstract:  The  Bureau  of  ReckmatiaD 
(Reclamation)  desire*  to  iBventory  weUs 
in  the  floodplain  of  tha  lower  Colorado 
River  and  other  areas  tmcterlarn  by 
Colorado  River  water.  Tha  lower 
Colorado  River  includes  thai  part  of  the 
Colorado  River  downstream  from  Lee 
Ferry  in  northern  Arizona  to  the 
Southerly  International  Boundary  with 
Mexico. 


Redamatioa's  obfectives  are  to  asante 
that  all  Colorado  River  water  use  in  the 
lower  Colorado  River  basin  confums  to 
applicable  laws  and  regulatioos  and  is 
accuratriy  accounted  far.  Reclamatian's 
plan  is  to  locate  and  identify  every  well, 
determine  if  the  water  me  ctrnforais  to 
applicable  laws  and  leguletions,  and 
estimate  the  vohime  of  water  used. 

Anyone  who  pumps  Colorado  River 
water  must  have  a  Federal  «nH»lamnn^ 
for  its  use,  or  be  included  in  aooieone 
else's  entitlement  If  Raclamatioii 
determines  thai  the  use  of  Colorado 
River  water  from  a  well  does  not 
conform  to  applicable  laws  and 
regulations.  Reclamation  will  provide 
information  to  and  assist  the  owner  or 
operator  of  the  well  in  bringing  their  use 
of  Colorado  River  water  into 
compliance.  If  an  owner  or  operator  of 
a  well  is  unable  or  unwilKng  to  bring 
their  ase  of  Colorado  River  water  into 
compliance  with  applicable  laws  and 
regulations,  those  laws  and  regulations 
stipulate  that  the  uaa  of  Colorado  River 
water  from  their  well  must  be 
terminated.  The  use  of  Colorado  River 
water  withotrt  an  entrtfement  represents 
the  taking  of  water  supplies  that  belong 
to  others.  The  proper  management  of  the 
Colorado  River  is  critical  to  meeting  the 
needs  of  all  snthonzed  users  of 
Colorado  Rivtt  water  in  the  lower 
Colorado  River  basin. 

Reclamatian  estimates  thai  the  toitial 
inventory  will  take  about  4  years  to 
complete,  after  which  a  continued  data 
collection  effort  will  be  required  for  the 
foreseeable  future  to  keep  the  inventory 
current.  This  inventory  is  vital  because 
the  total  use  of  Colorado  River  water  in 
Arizona,  California,  and  Nevada  is  near 
the  maximtnn  available  snpi^  of  7.5 
miUion  acre-feet. 

Reclamation  employees  will  collect 
the  following  infornation: 

(1)  The  well's  exact  location,  and  the 
name  and  address  of  the  property  owner 
or  well  operator; 

(2)  A  pitotogrepli  of  the  weQ  to  aid 
identification; 

(3)  The  ptnposefs)  for  which  the  water 
isusad; 

(4)  The  disposal  of  the  unconsumed 
portion  of  the  water: 

(5)  The  volume  of  water  currently 
being  pumped; 

(6)  Tbe  i^y^cal  ch»acteristics  and 
history  of  the  well; 

(7)  The  type  and  features  of  existing 
permite  and/or  contracts  for  the  use  erf 
water  from  tbe  well,  if  any,  and 

(8)  The  water  level  in  the  weQ  if  the 
well  is  located  In  a  hydrologically 
connected  area  adjacent  to  the 
floodplain. 
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Bureau  Form  Number  This  inventory 
will  not  be  issued  a  Reclamation  form 
number. 

Frequency:  One-time. 

Description  of  Respondents:  Well 
owner  or  operator. 

Annual  Responses:  1,000. 

Annual  Burden  Hours:  V4  hour  per 
respondent,  for  a  total  of  500  hours 
annually. 

Bureau  Clearance  Officer:  Robert  A. 
Lopez— 303-236-6769. 

Dated:  November  16, 1993. 
Donald  R.  Glaser, 
Deputy  Commissioner. 
[FR  Doc.  93-30389  Filed  12-13-93;  8:45  am] 
BIUJNG  COOE  4310-««-M 


National  Park  Service 

National  Trail  Study  for  tha  Ala 
Kahakai;  Intent  To  Prepare  an 
Environmental  Impact  Statement 

SUMiyiARY:  The  National  Park  Service 
will  prepare  a  National  Trail  Study/ 
Environmental  Impact  Statement  for  the 
Ala  Kahakai  (Ancient  Shoreline  Trail) 
on  the  Island  of  Hawaii  and  initiate  the 
scoping  process  for  this  document.  This 
notice  is  in  accordance  with  40  CFR 
1501.7  and  40  CFR  1508.22,  of  the 
regulations  of  the  President's  Council  on 
Environmental  Quality  for  the  National 
Environmental  Policy  Act  of  1969. 
Public  Law  91-150. 

BACKGROUND:  Study  of  the  Ala  Kahakai 
was  authorized  by  Public  Law  102-461. 
October  23. 1992.  The  Ala  Kahakai,  an 
ancient  Hawaiian  trail  on  the  Island  of 
Hawaii,  extends  from  the  northern  tip  of 
the  island  approximately  175  miles 
along  the  western  and  southern  coasts  to 
the  boundary  of  Hawaii  Volcanoes 
National  Park. 

The  study  is  intended  to  evaluate 
whether  the  Ala  Kahakai  route  meets 
the  criteria  for  a  national  trail  as  set 
forth  in  the  National  Trails  System  Act 
as  amended,  whether  the  Ala  Kahakai 
qualifies  as  a  historic  trail  or  scenic 
trail,  and  whether  designation  of  the  Ala 
Kahakai  route  as  a  national  trail  is 
feasible  and  desirable. 

Issues  to  be  addressed  in  the  Study/ 
EIS  include  the  following:  objectives 
and  practices  to  be  observed  in 
managing  the  trail;  identification  of 
significant  natural,  historic,  and  cultural 
resources  that  are  to  be  preserved;  a 
protection  plan  for  any  high  potential 
historic  sites  or  route  segments;  details 
of  anticipated  cooperative  agreements 
with  federal,  state,  and  local 
organizations  and  private  interests; 
procedures  for  marking  the  trail  with 
signs,  and  proposals  to  foster  public 
knowledge  of  the  trail  and  help  visitors 


understand  the  importance  of  sites 
along  the  trail;  identification  of  sites 
that  will  provide  public  information 
about  the  trail;  provisions  for 
appropriate  public  use,  including 
opportunities  to  retrace  the  trail  route; 
impacts  of  adjacent  land  use;  and  visitor 
use  management.  The  Study/EIS  will 
present  a  proposal  and  alternatives, 
including  no  action,  to  address  these 
issues  and  will  be  developed  in 
cooperation  with  the  public.  The  EIS 
will  provide  for  an  analysis  of  impacts. 

Scoping  to  formulate  and  evaluate  the 
issues  and  alternatives  is  expected  to 
commence  in  February  1994  and  be 
completed  by  July  1994.  This  public 
involvement  will  consist  of  a  meeting  in 
Honolulu  on  the  Island  of  Oahu  and 
meetings  on  the  Island  of  Hawaii. 
Advance  notice  will  be  provided  for 
these  meetings.  For  requests  to 
participate  in  this  study,  or  for  any 
questions  on  the  public  involvement 
phase,  please  contact  the  National  Park  . 
Service,  Western  Regional  Office, 
Division  of  Planning,  Grants,  and 
Environmental  Quality,  600  Harrison 
Street,  Suite  600,  San  Francisco, 
CaUfomia  94107-1372,  Attention: 
Meredith  Kaplan,  Ala  Kahakai  Team 
Coordinator;  telephone  number  415/ 
744-3968. 

The  responsible  official  is  Stanley  T. 
Albright,  Regional  Director,  Western 
Region,  National  Park  Service.  The  draft 
study  and  environmental  statement  are 
expected  to  be  available  for  public 
review  in  February  1995,  and  the  final 
study,  environmental  statement,  and 
Record  of  Decision  completed  by  the 
end  of  1995. 

Dated:  December  6, 1993. 
Lewis  Albert, 

Acting  Pegional  Director,  Western  Pegion. 
[FR  Doc.  93-30487  Filed  12-13-93;  8:45  am) 
BIUJNG  CODE  OtO-TD-P 


General  Management  Plan  Amendment 
for  Rincon  Unit  Expansion;  Saguaro 
National  Monument,  Arizona;  Intent  to 
Prepare  an  Environmental  Impact 
Statement 

SUMMARY:  The  National  Park  Service 
will  prepare  a  General  Management 
Plan  Amendment/Environmental 
Impact  Statement  (GMPA/EIS)  for 
expansion  of  the  Rincon  Unit  of  Saguaro 
National  Monument,  Arizona  and 
initiate  the  scoping  process  for  this 
document.  This  notice  is  in  accordance 
with  40  CFR  1501.7  and  40  CFR 
1508.22,  of  the  regulations  of  the 
President's  Council  on  Environmental 
Quality  for  the  National  Environmental 
Policy  Act  of  1969.  Public  Law  91-190. 


BACKGROUND:  Public  Law  102-61 

expanded  the  Rincon  Unit  of  the 
monument  to  include  an  additional  area 
of  approximately  3450  acres.  The 
purpose  of  the  GMPA/EIS  will  be  to 
state  the  management  philosophy  for 
this  expansion  area  and  provide 
strategies  for  addressing  major  issues 
relating  to  the  area.  Two  types  of 
strategies  will  be  presented  in  the 
GMPA:  (1)  Those  required  to  properly 
manage  cultural  and  natural  resources; 
and  (2)  those  required  to  provide  for 
safe,  accessible  and  appropriate  use  of 
those  resources.  Based  on  these 
strategies,  the  GMPA  will  identify  the 
programs,  actions  and  support  facilities 
needed  for  their  implementation. 

Persons  wishing  to  comment  or 
express  concerns  on  the  management 
issues  and  future  management  direction 
of  the  Rincon  Unit  expansion  area 
should  address  these  to  the 
Superintendent,  Saguaro  National 
Monument,  3693  South  Old  Spanish 
Trail,  Tucson,  Arizona  85730-5699. 
Questions  regarding  the  plan  should  be 
addressed  to  the  superintendent  either 
by  mail  to  the  above  address,  or  by 
telephone  at  (602)  670-6680.  Comment 
on  the  scoping  of  the  proposed  GMPA/ 
EIS  should  be  received  no  later  than 
January  31, 1994. 

Public  scoping  sessions  will  be 
scheduled  as  needed  and  notice  given  in 
the  press. 

The  responsible  official  is  Stanley  T. 
Albright,  Regional  Director,  Western 
Region,  National  Park  Service.  The  draft 
GMPA/EIS  is  expected  to  be  available 
for  public  review  in  fall  1994,  and  ilie 
final  GMPA/EIS  and  Record  of  Decision 
completed  in  the  spring  of  1995. 

Dated:  December  1, 1993. 
Lewis  Albert, 

Acting  Regional  Director,  Western  Region. 
|FR  Doc.  93-30494  Filed  12-13-93;  8:45  am) 

BILUNG  CODE  43ia-7»-P 


Yosemlte  Valley  Implementation  Plan; 
Yoaemite  National  Park;  Intent  To 
Prepare  a  Draft  Plan  and  Supplemental 
Environmental  Impact  Statement  to  tha 
Yoaamlta  National  Park  Final  General 
Management  Plan  and  Environmental 
Impact  Statement 

SUMMARY:  In  accordance  with  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  of  1969,  Public  Law  91-190. 
and  the  Council  on  Environmental 
Quality  regulations  at  40  CFR  1502.9(c). 
the  National  Park  Service  will  prepare  a 
supplemental  environmental  impact 
statement  (SEIS)  to  the  1980  Yosemite 
Final  General  Management  Plan/ 
Environmental  Impact  Statement  (GMP/ 
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EIS)  in  coa^ttBCtioB  with  ths  YoMBite 
Valley  Imt^emenUtioB  Plan. 

The  pUn  and  SEIS  will  •xanina  th» 
efiects  of  aheoukivM  far  implammking 
the  Gbfff  goals  of  reclaixmigjprk-Bless 
natuxal  bMuty,  reducing  tiame 
congestion,  allowing  niluial  processes 
to  prevail,  reducing  visitor  crowding, 
and  promoting  visitor  understanding 
and  enjoyment  in  Yosemita  Valley. 

This  project  is  intended  to  develop  a 
coheiaut.  comprehensive  site  plan  far 
all  necessary  visitor  services  in 
Yoaemite  Valley.  It  will  include 
alternatives  for  establishing 
transpoitation  systems;  relocating  non- 
essential National  Park  Service  and 
concession  functions  and  fiM:^iHtiiw;  aad 
redesigning  essential  buildings,  roads, 
campgrounds,  interpretive  centers  and 
concession  facilities.  This  plan  will 
consolidate,  into  a  single  site  plan,  past 
and  curre:!  planning  materials  such  as 
the  1980  GMP.  the  1992  Qmcassion 
Services  Flan,  the  draft  Yoaemite  Valley 
Housing  Plan  and  various  transportation 
studies. 

Persons  wishing  to  provide  initial 
scoping  comments  on  the  plan  and 
environmental  impact  statement  should 
addfasa  such  comments  to  the 
Superintuident,  Yosemite  National 
Park,  P.O.  Box  577.  Yosemite  National 
Park.  California  95389.  Comments 
shmld  be  received  no  later  than  60  days 
following  the  publication  date  of  this 
notice. 

SUPPLEMENTARY  INFORMATION:  The 
responsible  of&cial  is  Stanley  T. 
Albri^t,  Regional  Director,  Western 
Region,  Naticmal  Park  Service.  The  draft 
plan  and  supplemental  environmental 
impact  statement  is  expected  to  be 
completed  and  available  for  public 
review  by  Lscember  1994.  with  tiie  final 
environmental  impact  statement  aitd 
record  of  decision  by  mid-19S6. 

Dttsd;  December  1, 1993. 
Lewis  Albert, 

Acting  Tteponai  Dmctor,  Wes,tetn  Region. 
(FR  Doc  9S-304«a  Filail  t2-13-«3;  &«&  ami 
BHXMQ  COOC  «»l*-7»-^ 


National  Raglatar  of  Historic  Placas; 
Notification  of  Pending  Nominatlona 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
December  4, 1993.  Punnant  to  §  60.13  of 
36  CFR  part  60  written  comments 
concerning  the  significance  of  these 
properties  onder  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register.  National  PaA 
Service.  P.O.  Box  37127,  Washington, 


DC  20013-7127.  Wiitlen  cootmeDts 

should  faa  submitled  by  Dacanriwr  29, 

1993. 

Carol  D.  Shnllk 

Chief  of  Bggmtmbmi.  MKiaooi  AEgteSer. 

CALIFORNIA 
Humboldt  Coanty 

Femdal*  Hon  Stast  HiOatie  Dtttrict.  300- 
580  Main,  UO  Oomm  and  207-290  Praods 
Sts..  Femdale.  93001461 


Woodbury— Steiy  Hoate,  2006  N.  ^fcdlsoo 
Ave..  Altedna.  83a014a3 

San  Diego  Ctonaly 

Beach.  AH..  HcHum.  70OS.  Juniper, 
Escondido,  93901462 

MASSACHUSETTS 

Hampshire  County 

Hockannm  Rural  Historic  District,  area 
nuTousdins  Hockamnn  Rd.,  bam 
Hockanum  Cemetery  the  NE  comer  ol 
Skiooer  State  Pask,  Hadky,  B30O1474 

NorA  Hadlef  Historic  Ditthct.  lOu^ly.  ana 
along  River  Dr.  frvim  StockwoU  Rd.  to 
Stockbridge  St,  includisa  Fraach.  Meadow 
and  Mi  Warner  SU..  HacUoy.  93001475 

MISSOURI 

ColeConaty 

DuUe  Farmstead  Historic  District.  1101  Uwy. 
54  W.,  jeBmeaa  City,  93001488 

NEWMEXICO 

BemalitlaCoaaty 

El  Campo  Tourigt  Coarts  (Reate  88  throa^ 
AXrar  Msnco  MPSJ.  saOO  Canlrat  AwB.  SW, 
Albuquacque.  9300146S 

Cibola  Ctnioty 

Route  66  Rural  Historic  District:  Laguna  to 
McCarty^  (Route  66  through  New  Mexico 
MPS),  NM  124  between  the  1-40 
interchanges,  Cubero  vicioi^.  93001486 

OHIO 

Summit  County 

Everett  Historic  District,  4731-4642 
Riverview  Rd.  and  2151-227»BvBiott  Rd. 
Cuyahoga  National  Racreatioa  Area, 
Peninsula  vicinity,  93001467 

PENNSYLVANIA 

FhiladotpiiiaCaiMti 

Houses  at  t907-J95t  N.  SOad^, 
Philadelphia,  93001472 

Washin^oa  County 

Mauer,  Dr.  feeeph.  House.  K  W.  Whoeiias 
St.,  WashingtoB.  93001470 

VIRGINIA 

dieoterfield  County 

Azurest  SoutK  2900  Botsteau  St..  Petanbuig 
vicinity.  93001464 

Orange  Coiuity 

Burlington,  6400  GoBstiftitioB  Hwy., 
BarixMnviUe  vicinity,  93001458 

Spotsytvania  County 


FoirvieM'.  2020  Wkitolaka  Dfc.  Fredorlcksbuig 

vicinity.  93001460 
La  Vue,  US  17  Bypass,  S  side  at  jet.  witb 

RP&P  RR  tracks,  Fradeiiduburg  viciaiky. 

93001450 

WYOMING 

Hot  Springs  County 

Halone,  Alex,  House,  2M  Auiuiv(t)  St., 
Thennopolis,  93001473 

(FR  Doc.  93-30489  Fiisd  12-13-93;  8:45  aa^ 
8IUJNQ  COOe  4S10-T0-M 


INTERSTATE  COMMET?CE 
COMMISSION 

[Finanoa  Docket  No.  32404] 

Central  Michigan  RaituMy  Company 
Trackage  RigMa  Eawtrtton— OetroU  & 
Mackinac  Raltwiay  Company;  Notice  of 
Exemption 

Detroit  k  Maddnac  RaDway  Company 
(DtkMR)  bas  granted  approximately  5.75 
miles  of  non-exclusive.  kx;al  and 
overhead  trackage  rights  to  Central 
Michigan  Railway  Company  fCMR).  The 
trackage  rights  extend  from  DftM's 
junction  with  CMR  near  Total  Refinery 
in  Bay  Qty,  MI,  north  to  a  point  near 
milepost  3.4  and  the  KawlrawKn  River 
in  Kawkawlin.  MI.  The  trackage  rights 
were  to  become  effective  on  December 
1, 1993. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  the  notice  contains  false 
or  misleading  infomatLon.  the 
exemption  is  void  ah  initio.  Petitions  to 
revoke  the  exemption  imder  49  U.S.C 
10505(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
stay  the  transaction.  Pleadings  must  be 
filed  with  the  Conunissian  tod  served 
on:  Christo^^r  Eric  Hagonip, 
Oppenheimer  WolS  k  Donnelly,  suite 
400, 1020  Nineteenth  Street,  NW.. 
Washington.  DC  20036. 

As  a  cooditioQ  to  the  use  of  this 
exemption,  any  nnployees  adversely 
affected  by  the  trackage  ri^ts  will  be 
protected  under  Norfolk  and  Western 
Ry.  Co.— Trackage  Rights— BN,  3«4 
I.CC.  605  (1978).  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate.  Seof.CC  653  (1980). 

Decided:  December  8, 1993. 

By  the  Commistion,  David  M.  KoBschntk. 
Director,  OfBca  of  Proceedings. 
Sidney  LStrickkud,  Jr.. 
Secretary. 

(FR  Dbc.  93-30468  Piled  lZ-13-93;  8^45  am) 
aaXMO  COOE  703S-«V# 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Rnai  Judgment 
by  Consent  Pureuant  to  ttie 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7.  and  section  122  of 
the  Comprehensive  Environmental 
Response  Compensation  and  Liability 
Act  ("CERCLA"),  42  U.S.C.  9622.  notice 
is  hereby  given  that  on  November  22, 
1993.  a  proposed  consent  decree  in 
United  States  v.  BSrQ  Associates,  et  ai. 
Civil  Action  No.  L-91-573,  was  lodged 
with  the  United  States  District  Court  for 
the  District  of  Maryland. 

The  proposed  consent  decree  with 
defendants  B&G  Associates,  Benjamin  J. 
Campagna,  and  Eugene  J.  Truono,  Sr. 
("Settling  Defendants")  resolves  Settling 
Defendants'  alleged  liability  to  the 
United  States  baised  on  their  past  and 
present  ownership/operations,  pursuant 
to  section  lG7(a)  (1)  and  (2)  of  CERCLA, 
42  U.S.C.  9607(a)  (1)  and  (2),  at  the  Iron 
Hill  Road  Supwfimd  Site  ("Site").  The 
decree  requires  Settling  Defendant 
Eugene  J.  Truono.  Sr.  to  pay  $50,000  to 
the  United  States  in  partial 
reimbursement  of  past  response  costs,  as 
defined  by  the  decree.  The  decree 
requires  Settling  Defendants  to  sell  the 
real  property  located  in  Milton, 
Delaware,  such  property  being 
comprised  of  6.7  acres  of  unimproved 
land,  and  pay  the  net  proceeds  to  the 
United  States.  Additionally,  Settling 
Defendants  shall  pursue  their  individual 
and  collective  claims  against  Methods 
Engineering  Corporation  and  its  insurer 
for  contribution  pursuant  to  Section 
113(f)  of  CERCLA,  42  U.S.C  9613(f). 
and  to  pay  all  net  proceeds,  as  defined 
in  the  decree,  resulting  from  any 
recovery,  to  the  United  States.  In 
consideration  of  Settling  Defendants' 
full  compliance  with  the  consent 
decree,  the  United  States  covenants  not 
to  sue  Settling  Defendants  for  past  or 
any  future  response  costs  incurred  by 
the  United  States  at  the  Site. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  with  Settling  Defendants 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication.  Comments  on 
the  decree  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  &  Natural  Resources 
Division,  U.S.  Department  of  Jiistice, 
Washington,  DC  20530,  and  should  refer 
to  United  States  v.  BBO  Associates,  et 
ai.  DOJ  Ref.  90-11-2-750. 

A  copy  of  the  proposed  consent 
decree  may  be  examined  at  the  Office  of 
the  United  States  Attorney,  District  of 


Maryland,  U.S.  Courthouse,  101  W. 

Lombard  Street,  Baltimore,  Maryland 
21201;  the  Region  m  office  of  the 
Environmental  Protection  Agency,  841 
Chestnut  Building,  Philadelphia, 
Pennsylvania  19107;  and  the  Consent 
Decree  Library.  1120  G  Street,  NW.,  4th 
Floor,  Washington  DC  20005.  (202-624- 
0892).  A  copy  of  the  proposed  decree 
may  be  obtained  in  person  or  by  mail 
from  the  Consent  E)ecree  Library,  1120 
G  Street,  NW.,  4th  Floor,  Washington 
DC  20005.  When  requesting  a  copy  of 
the  proposed  consent  decree,  pleaise 
encK>se  a  check  in  the  amount  of  S4.50 
(twenty-five  cents  per  page  reproduction 
costs)  payable  to  the  "Consent  Decree 
Library." 
John  C  Cniden, 

Chief.  Environmental  Enforcement  Section, 
Environment  &  Natural  Resources  Division. 

(FR  Doc  93-30390  Filed  12-13-93;  8:45  am] 
BttJJNG  COM  4410-01-M 


Notice  of  Lodging  of  Consent  Decree   * 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Charter  International 
Oil  Company,  Civil  Action  No.  93- 
12625K.  was  lodged  on  December  2. 
1993.  with  the  United  States  District 
Court  for  the  District  of  Massachusetts. 
The  settling  defendant  is  the  alleged 
corporate  successor  to  a  generator  that 
arranged  to  have  hazardous  substances 
sent  to  the  Sullivan's  Ledge  Superfund 
Site  in  New  Bedford,  Massachusetts,  for 
disposal.  The  proposed  consent  decree 
requires  the  defendant  to  pay  the  United 
States  $215,000,  plus  interest  from  the 
date  of  defendant's  signature. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington.  DC  20530.  and 
should  refer  to  United  States  v.  Charter 
International  Oil  Company,  DOJ  Ref.  # 
90-11-2-388C. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  1107,J.W.  McCormack 
Building,  POCH,  Boston,  Massachusetts; 
the  Region  I  Office  of  the  Environmental 
Protection  Agency,  John  F.  Kennedy 
Federal  Building,  Boston, 
Massachusetts;  and  at  the  Consent 
Decree  Library.  1120  G  Street.  NW..  4th 
Floor.  Washington.  DC  20005.  (202) 


624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library.  1120  G  Sti«et.  NW..  4th 
Floor,  Washington,  DC  20005.  In 
requesting  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $6.75  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
John  C  Cruden, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division 
[FR  Doc  93-30499  Piled  12-13-93;  8:45  am] 
BKIMQ  CODE  4410-ei-M 


Notice  Of  Lodging  of  Consent 
Judgment  Pursuant  to  the  Clean  Water 
Act  . 

In  accordance  with  Departmental 
Policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  Consent  Judgment  in  United 
States  V.  Peter  R.  Cimmino,  Civil  Action 
No.  93-30568/RV  (N.D.Fla.)  was  lodged 
with  the  United  States  District  Court  for 
the  Northern  District  of  Florida  on 
November  22, 1993. 

The  proposed  Consent  Judgment 
concerns  alleged  violations  of  sections 
301  and  404  of  the  Clean  Water  Act,  33 
U.S.C.  1311  and  1344  as  a  result  of  the 
discharge  of  dredged  spoils,  sand,  dirt 
and  other  fill  materials  into  wetlands. 
The  wetlands  involved  consist  of  about 
14  acres  of  seasonal  and  tidal  wetlands 
adjacent  to  Choctawhatchee  Bay  located 
in  Section  28,  Township  2  South.  Range 
21  West,  Walton  County,  Florida.  The 
unauthorized  fill  and  a  previously 
constructed  benned  drainage  ditch  have 
lowered  the  water  table  and  altered  the 
natural  hydrologic  regime.  The 
discharge  was  accomplished  in 
connection  with  development  of  a 
residential  community. 

The  Consent  Judgment  requires  Peter 
R.  Cinmnino  to  fully  restore  and  enhance 
the  property  in  accordance  with  a 
Corps-approved  restoration  plan 
attached  to  the  Consent  Judgment 
lodged  with  the  Court.  The  Decree 
further  requires  the  payment  of  a  civil 
penalty  in  the  amount  of  $30,000.00  for 
these  violations  of  the  statutes. 

The  Department  of  Justice  will  receive 
written  comments  relating  to  the 
Consent  Judgment  for  a  period  of  30 
days  from  the  date  of  pubUcation  of  this 
notice.  Comments  should  be  addressed 
to  Pamela  A.  Moine,  Assistant  U.S. 
Attorney.  Northern  District  of  Florida, 
114  East  Gregory  Street,  Pensacola. 
Florida  32501,  and  should  refer  to 
United  States  v.  Pefer  R.  Cimmino,  Civil 
Action  No.  93-30568/RV  (N.D.Fla). 

The  Consent  Judgment  may  be 
examined  at  the  Clerii's  Office,  United 
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States  District  Court  for  the  Northern 

District  of  Florida,  U.S.  Courthouse.  100 

N.  Pdafox  Street.  Pensacola.  Florida 

32501. 

LoteJ-ScUfiar. 

Acting  Assistant  Attorney  General, 

Environment  and  Natural  Resources  Division. 

IFR  Doc.  93-30391  Filed  12-13-93;  8:45  am] 

MLUNQ  COOC  4410-01-M 


enclose  a  check  in  the  amount  of  $6.50 
(twenty-five  cents  per  page  reproduction 
costs)  payable  to  the  "Consent  Decree 
Ubrary." 
John  C  Cniden, 

Chief.  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
IFR  Doc.  93-30392  Filed  12-13-93;  8:45  am) 

BILUNO  COOC  4410-Ot-M 


Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Air  Act 

In  accordance  with  Departmental 
pohcy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  November  24, 1993,  a 
Consent  Decree  in  United  States  v. 
Coors  Brewing  Company,  Inc..  Civil 
Action  No.  93-0095H,  was  lodged  with 
the  United  States  District  Court  for  the 
Western  District  of  Vir^ia. 

Contemporaneous  with  the  lodging  of 
this  Consent  Decree,  the  United  States, 
on  behalf  of  the  U.S.  Environmental 
Protection  Agency,  filed  a  complaint 
against  Coors  Brewing  Company,  Inc. 
("Coors")  alleging  a  violation  of  the 
prevention  of  significant  deterioration 
("PSD")  provisions  of  the  Clean  Air  Act 
("ttei'Act")  by  commencing 
construction  of  an  emissions  source  (a 
brewery)  in  Ellcton,  Virginia  without  a 
permit  authorizing  such  construction.  In 
the  Consent  Decree,  Coors  has  agreed  to 
pay  $245,000  in  a  civil  penalty.  The 
Consent  Decree  also  prohibits  Coors 
from  constructing  a  brewery  at  its 
facility  in  Elkton  without  a  permit 
authorizing  such  construction,  and 
requires  that  Coors  send  a  letter  to 
Virginia  authorities  certifying  that  it  has 
abandoned  plans  to  construct  the 
brewery  as  a  major  source  for  a  period 
of  five  years. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decree  for  a  period  of  thirty 
days  fi'om  the  date  of  publication  of  this 
notice.  Comments  should  be  addressed 
to  the  Acting  Assistant  Attorney 
General,  Environment  and  Natural 
Resources  Division,  Department  of 
Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  Coors 
Brewing  Company.  Inc.,  Civil  Action 
No.  98-O095H,  Ref.  No.  90-5-2-1-1670. 
The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Western  District  of 
Virginia,  room  456,  Poff  Federal 
Building,  210  Franklin  Road  SW.. 
Roanoke,  Virginia,  24011.  Copies  of  the 
Consent  Decree  may  also  be  examined 
and  obtained  by  mail  at  the  Consent 
Decree  Library.  1120  G  Street.  NW..  4th 
Floor.  Washington,  DC  20005  (202-624- 
0892).  When  requesting  a  copy  of  the 
settlement  agreement  by  mail,  please 


Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

In  accordance  with  Departmental 
pohcy,  28  CFR  50.7.  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Re-Solve,  Inc..  et  al. 
Civil  Action  No.  90-10490-K,  was 
lodged  on  November  29, 1993,  with  the 
United  States  District  Court  for  the 
District  of  Massachusetts.  The  settling 
defendants  include  the  alleged  operator 
of  the  Re-Solve,  Inc.  Superfund  Site  in 
North  Dartmouth,  Massachusetts,  and  a 
generator  that  arranged  to  have 
hazardous  substances  sent  to  the  site  for 
treatment.  The  proposed  consent  decree 
requires  the  defendants  to  pay  the 
United  States  approximately  $415,000. 

The  Department  of  Justice  will, 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  pubUcation, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC.  20530,  and 
should  refer  to  United  States  v.  Re- 
Solve.  Inc.,  et  al,  DOJ  Ref.  #  90-11-2- 
58A. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  1107  J.W.  McCormack 
Building,  POCH,  Boston.  Massachusetts; 
the  Region  I  Office  of  the  Environmental 
Protection  Agency,  John  F.  Kennedy 
Federal  Building,  Boston, 
Massachusetts;  and  at  the  Consent 
Decree  Library,  1120  G  Street,  NW.,  4th 
Floor,  Washington.  DC  20005.  (202) " 
624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library.  1120  G  Street,  NW.,  4th 
Floor,  Washington,  DC  20005.  In 
requesting  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amoimt  of  $7.75  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library, 
John  C  Cruden, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
IFR  Doc.  93-30500  Filed  12-13-93;  8:45  am) 
BIUJNQ  COM  4410-01-M 


Antitrust  DNIslon 

Proposed  Termination  of  Final  Decrees 

Notice  is  hereby  given  that  Eastman 
Kodak<k>mpany  ("Kodak"),  has  filed  a 
motion  for  Orders  terminating  or 
modifying  two  antitrust  decrees  filed  by 
the  United  States  District  Court, 
Western  District  of  New  York  (the 
Court)  in  1921  and  1954.  With  respect 
to  the  first  decree,  filed  on  February  1. 
1921,  and  modified  thereafter  by  Orders 
filed  May  17. 1926.  January  10. 1929 
and  June  19. 1935  (the  "1921  Decree"). 
Kodak  seeks  termination  of  the 
remaining  provisions  of  the  decree,  or 
modification  of  the  decree  to  conform 
its  provisions  to  the  current  antitrust 
law.  In  connection  with  the  second 
decree,  filed  December  21, 1954,  and 
modified  by  Order  filed  August  15, 1961 
(the  "1954  Decree"),  Kodak  seeks 
termination  of  the  decree  in  its  entirety. 
Plaintiff,  the  United  States  of  America 
(the  "government"),  has  opposed  entry 
of  such  orders  of  termination,  but  has 
retained  the  right  to  change  its  position 
and  consent  to  such  orders  after 
publication  of  this  notice.  A  public 
hearing  of  Kodak's  motion  will  take 
place  beginning  on  March  14, 1994. 

The  1921  Decree  was  entered 
following  a  proceeding  in  which  the 
government  alleged  that  Kodak  and  four 
of  its  officials  had  illegally  monopohzed 
the  sale  of  cameras  and  photographic  ' 
film,  paper,  and  plates.  The  terms  of  the 
decree  prohibited  further  violations  of 
the  antitrust  laws,  required  the 
divestitive  of  specific  company  assets, 
and  imposed  restrictions  on  Kodak's 
marketing  practices. 

The  1954  Decree  was  entered  by 
consent  between  Kodak  and  the 
government  after  the  government  had 
filed  a  complaint  against  Kodak  alleging 
violations  of  the  Sherman  Act.  The  1954 
Decree  required  Kodak  to  divest  itself  of 
certain  processing  facilities  and  Ucense 
its  photoprocessing  technology.  In 
addition,  the  1954  Decree  imposed 
restrictions  on  Kodak's  marketing 
practices,  including  prohibiting  the  sale 
of  film  with  processing  costs  included. 

While  most  cf  the  provisions  of  the 
1921  and  1954  Decrees: 

(i)  Have  been  satisfied,  (ii)  cover 
Kodak  products  or  brands  no  longer  in 
existence,  or  (iii)  have  expired  by  their 
own  terms,  a  number  of  decree 
provisions  have  continuing  impact  on 
Kodak's  operations. 

The  1921  Decree,  as  presently  in 
effect,  still  enjoins  Kodak  from 
preventing  dealers  of  its  products  from 
freely  sellLig  competitors'  products, 
enjoins  Kodak  from  preventing  or 
hindering  its  products  from  being  sold 
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by  dealers,  directs  Kodak  not  to  sell  or 
promote  "fighting  brands,"  and  requires 
products  manu£actured  by  Kodak  to 
show  clearly  that  they  are  manufactured 
by  Kodak.  "The  government  has  opposed 
entry  of  an  order  terminating  or 
mocUfying  these  provisions  of  the  1921 
Decree,  as  they  relate  to  film  and  single- 
use  cameras. 

The  1954  Decree,  as  presently  in 
effect,  still  enjoins  Kodak  from 
connecting  in  any  manner  the  sale  of  its 
color  film  to  processing,  or  processing  of 
its  color  film  to  its  sale.  The  government 
has  opposed  entry  of  an  order 
terminating  these  provisions  of  the  1954 
Decree. 

Kodak  and  the  government  have  each 
filed  with  the  Court  memoranda  setting 
forth  their  positions.  In  addition,  the 
government  has  filed  with  the  Court  its 
letter  to  David  Lascell,  counsel  for 
Kodak  in  this  matter,  setting  forth  those 
modifications  with  which  it  tentatively 
concurs  and  those  which  it  opposes. 
Copies  of  the  1921  and  1954  Decree. 
Kodak's  motion  papers,  the 
government's  opposing  papers,  the 
memoranda  and  all  further  papers  filed 
with  the  Court  in  connection  with  this 
motion  are  available  for  inspection  at 
the  Office  of  the  Clerk  of  the  United 
States  District  Court  for  the  Western 
District  of  New  York.  United  States 
Courthouse,  100  State  Street,  Rochester, 
New  York  14614  (tel.  716-263-6263) 
and  at  Room  3233,  Antitrust  Division, 
Department  of  Justice.  10th  Street  and 
Pennsylvania  Avenue.  NW., 
Washington,  DC  20530  (tel.  202-514- 
2481).  Copies  of  any  of  these  materials 
may  be  obtained  from  the  Antitrust 
Division  upon  request  and  payment  of 
the  copying  fee  set  by  Department  of 
Justice  regulations. 

Interested  persons  may  submit 
comments  regarding  this  matter  within 
the  sixty  (60)  day  period  established  by 
court  order.  Such  comments  must  be 
filed  with  the  Office  of  the  Clerk  of  the 
United  States  District  Court,  Western 
District  of  New  York,  United  States 
Courthouse,  100  State  Street,  Rochester, 
New  York  14614,  with  copies  mailed  at 
the  time  of  filing  to  (i)  David  M.  Lascell, 
Esq.  on  behalf  of  Eastman  Kodak 
Company,  Hallenbeck  Lascell  &  Pineo, 
One  Exchange  Street,  Rochester,  New 
York  14614,  and  (ii)  Nora  W.  Terres, 
Esq,  on  behalf  of  the  government, 
Litigation  II  Section,  Antitrust  Division, 
Department  of  Justice,  1401  H  Street, 
NW..  Washington,  DC  20530. 
Josaph  H.  Widmar, 

Director  of  Operatiohs,  Antitrust  Division. 
(FR  Doc  03-30501  Filed  12-13-93;  8:45  am] 
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Pursuant  to  ttie  National  Cooperathre 
Research  and  Production  Act  of 
1993 — Financial  Services  Technology 
Consortium,  Inc. 

Notice  is  hereby  given  that,  on 
October  21, 1993.  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C  4301  etseq.  ("the  Act"),  the 
Financial  Services  Technology 
Consortium,  Inc.  (the  "Consortiiun")  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing:  (1)  The 
identities  of  the  of  the  parties  and  (2) 
the  nature  and  objectives  of  the  venture. 
The  notifications  were  filed  for  the 
purpose  of  invoking  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plainti^  to  actual  damages  under 
specified  circumstances.  Pursuant  to 
section  6(b)  of  the  Act,  the  identities  of 
the  parties  are  Qtibank,  N.A.,  New 
York,  NY;  The  First  National  Bank  of      * 
Boston,  N^.,  Boston,  MA;  The  Chase 
Manhattan  Bank,  N.A.,  Brooklyn,  NY; 
Bank  of  America  National  Trust  and 
Savings  Association,  Concord,  CA; 
Huntington  Bancshares  Incorporated, 
Columbus,  OH;  and  NationsBank  of 
North  Carolina,  N.A..  Charlotte.  NC.  The 
parties  entered  into  an  agreement  by 
forming  a  non-profit  District  of 
Columbia  corporation  on  July  23, 1993, 
to  undertake  research  development 
activities  focusing  on  standardized 
electronic  infrastructure  for  the 
transmission  of  financial  and  other  data 
among  members  of  the  financial  services 
industry. 
Joseph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 
IFR  Doc  93-30393  Filed  12-13-93;  8:45  am) 
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Pursuant  to  the  National  Cooperative 
Research  and  Production  Act  of 
1993— IBACoS,lnc. 

Notice  is  hereby  given  that,  on 
October  18, 1993,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  etseq.  ("the  Act"), 
IBACoS,  Inc.  has  filed  vnitten 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  a  change  in  its 
membership  status.  IBACoS  added  a 
new  member.  The  notifications  were 
filed  for  the  purpxise  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintifEs  to  actual  damages 
under  specified  circumstances. 
Specifically,  Molex  Inc.  of  Lisle,  CT,  has 
been  admitted  as  a  member  of  IBACoS. 


No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open  and  IBACoS 
intends  to  file  written  notification 
disclosing  all  changes  in  membership. 

On  April  6,  1992,  IBACoS  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act  under  the  name  ABACoS 
Development,  Inc.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  May  6. 1992,  57  FR  19442. 

The  last  notification  was  filed  with 
the  Department  on  April  20.  1993.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  June  16. 1993.  58  FR  33284. 
Joseph  H.  Widnur. 

Director  of  Operations.  Antitrust  Division. 
IFR  Doc.  93-30394  Filed  12-13-93;  8:45  am] 
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Pursuant  to  the  National  Cooperative 
Research  and  Production  Act  of 
1993 — PowerOpen  Association,  Inc. 

Notice  is  hereby  given  that,  on 
October  7, 1993,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ["the  Act"). 
PowerOpen  Association,  Inc. 
("PowerOpen"),  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  Federal  Trade 
Commission  disclosing  changes  in 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  Umiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
imder  specified  circumstances. 
Specifically,  the  identities  of  the  new 
members  of  PowerOpen  are:  Acer 
America,  San  Jose,  CA;  Advanced 
Visual  Systems  Inc.,  Waltham,  MA; 
Afront  Technologies,  Inglewood,  CA; 
Alcatel  Sistemas  de  Informacion, 
Madrid.  SPAIN;  Altium,  Burbank,  CA; 
Applied  Technologies  GmbH,  Berlin. 
GERMANY;  ASEM  S.p.A..  Buia,  Udine, 
ITALY;  Atex  PubUshing  Systems. 
Bedford,  MA;  Baan  International  B.V.. 
Zonneoordiaan,  THE  NETHERLANDS; 
BASIS  International  Ltd.,  Albuquerque, 
NM;  Boldon  James  Ltd.,  Stoke-on-Trent, 
ENGLAND;  Cadre  Technologies  Inc., 
Providence.  RI;  Cambex  Corporation, 
Waltham,  MA;  Canto  Software  GmbH. 
Beriin,  GERMANY;  CelsiusTech. 
Jarfalla.  SWEDEN;  Computing  Options 
Company.  Ffederick,  Kffl;  Corstar 
Business  Computing.  Hawthorne,  NY; 
Crosfield  Electronics,  Hemel  Hempstead 
herts,  ENGLAND;  CyberSoft,  Inc.. 
Conshohocken.  PA;  Daewoo  Telecom, 
Ltd,  Seoul,  KOREA;  Dantz  Development 
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Corporation.  Orinda.  CA;  E.I.  du  Pont  de 
Nemours.  Boothwin,  PA;  EuroVald  Ltd. 
Tallinn.  ESTONIA;  FDM.  Madrid. 
SPAIN;  Federal  Computer  Corp..  Falls 
Chtirch,  VA:  FileNet  Corp..  Costa  Mesa. 
CA;  Fisher  Rosemount  Systems.  Austin. 
TX;  Frame  Technology  Corporation.  San 
Jose,  CA;  Franz  Inc..  Berkeley.  CA; 
Genesys  Software.  Calgary.  Alberta. 
CANADA;  Great  Plains  Software.  Fargo. 
ND;  GuruTech,  New  Ipswich.  NH;  HAN 
DATAPORT.  Linz.  AUSTRIA.  IBSI. 
Puteaux.  FRANCE;  ITESM.  Monterrey, 
MEXICO;  JUST  Research,  San  Jose.  CA; 
Kryptos  Corporation.  Mukiltep.  WA; 
Lexmark  International.  Inc..  Lexington. 
KY;  Mentor  Graphics  Corporation. 
Wilsonville.  OR;  Methods  and  Services 
Group.  Brussels,  BELGIUM;  MIT 
Lincoln  Laboratory,  Lexington.  MA; 
Northern  Telecom  NSA,  Rochester,  NY; 
Open  Designs.  Inc..  San  Francisco.  CA; 
Racal-Redac.  Inc..  Westford.  MA;  SAP 
America.  Inc..  Philadelphia.  PA;  SAS 
Institute.  Inc.,  Gary.  NC;  Scltex  Corp. 
Ltd..  Herzlia.  ISRAEL;  Shared  Financial 
Systems.  Dallas.  TX;  Softool 
Corporation.  Goleta.  CA;  Structural 
Dynamics  Research.  Milford.  OH; 
Swanson  Analysis  Systems.  Inc.. 
Houston.  PA;  Sybase,  Emeryville.  CA; 
Systems  Strategies.  Inc.,  Melville,  NY; 
The  MacNeal-Schwendler.  Los  Angeles. 
CA;  The  Premisys  Corporation,  Chicago, 
IL;  The  University  of  Michigan,  Ann 
Arbor,  MI;  Transarc  Corporation, 
Pittsburgh,  PA;  Tristar  Market  Data  Inc., 
San  Francisco.  CA;  Uniplex  Integration 
Systems.  Inc..  Irving.  TX;  Unix  Systems 
Laboratories.  Summit.  NJ;  Valley 
Business  Systems.  Inc..  Bolton,  UNITED 
KINGDOM;  VERSYSS,  Inc..  Westwood. 
MA;  VMARK  Software.  Inc.. 
Framingham,  MA;  and  Wang  Labs, 
Lowell.  MA. 

On  April  21. 1993.  PowerOpen  filed 
its  original  notification  pursuant  to 
Section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  section 
6(b)  of  the  Act  on  June  22. 1993  (58  Fed. 
Reg.  33954). 

The  last  notification  was  filed  with 
the  Department  on  July  12, 1993.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  August  18. 1993  (58  Fed.  Reg. 
43911). 

JoMph  H.  Widnur. 

Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  93-30395  Filed  12-13-93;  8:45  am] 
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Drug  Efiforc«fn«nt  Administration 
[Ooclwt  No.  92-20] 

Carmel  B«n-Eliez»r,  M.D.;  Denial  of 
Application 

On  November  21. 1991.  the  Deputy 
Administrator  of  the  Office  of  Diversion 
Control.  Drug  Enforcement 
Administration  (DEA),  issued  to  Carmel 
Ben-Ehezer.  M.D.  (Respondent),  of 
Glenshaw.  Pennsylvania,  an  Order  to 
Show  Cause  proposing  to  deny 
Respondent's  application  for 
registration  as  a  practitioner  under  21 
U.S.C.  823(f).  The  Order  to  Show  Cause 
alleged  that  Respondent's  registration 
would  be  inconsistent  with  the  public 
interest,  as  that  term  is  used  in  21  U.S.C. 
823(f). 

Respondent,  through  counsel,  filed  a 
request  for  a  hearing  on  the  issues  raised 
in  the  Order  to  Show  Cause  and  the 
matter  was  docketed  before 
Administrative  Law  Judge  Mary  Ellen 
Bittner.  Following  prehearing 
procedures,  a  hearing  was  held 
beginning  on  May  5, 1992.  in  Arlington. 
Virginia. 

On  June  2. 1993,  Judge  Bittner  issued 
her  opinion  and  recommended  ruling, 
findings  of  fact,  conclusions  of  law  and 
decision,  recommending  that 
Respondent's  application  for  a  DEA 
Certificate  of  Registration  be  denied. 
Neither  party  filed  exceptions  to  Judge 
Bittner's  opinion  and  on  July  14, 1993, 
Judge  Bittner  transmitted  the  entire 
record  of  the  proceedings  to  the 
Administrator. 

The  Administrator  has  carefully 
considered  the  record  and  adopts  the 
opinion  and  recommended  ruling  of  the 
administrative  law  judge  in  its  entirety. 
Pursuant  to  21  CFR  1316.67.  the 
Administrator  hereby  issues  his  final 
order  in  this  matter. 

Respondent  previously  possessed 
DEA  Certificate  of  Registration. 
AB7911046.  On  February  2. 1987.  the 
Deputy  Assistant  Administrator.  Office 
of  Diversion  Control,  Drug  Enforcement 
Administration  issued  an  Order  to-Kiow 
Cause  proposing  to  revoke  that 
Certificate  of  Registration  alleging  that 
the  continued  registration  of 
Respondent  would  be  inconsistent  with 
the  public  interest.  Following  a  hearing 
by  then-Administrative  Law  Judge 
Francis  L  Young,  the  Administrator 
revoked  Respondent's  DEA  registration 
effective  October  18, 1988.  See  Carmel 
Ben-Eliezer.  M.D.,  53  FR  39540  (1988). 
The  Administrator  concluded  that 
Respondent  abused  his  registration  by 
issuing  prescriptions  for  controlled 
substances  to  a  female  patient  not  for 
purposes  of  medical  treatment,  but  for 
purposes  of  obtaining  sexual  favors  bom 


this  patient.  He  also  foimd  that 
Respondent  made  fraudulent  Medicaid 
claims,  and  was  convicted  on  State 
charges  based  on  these  claims. 

Initially,  during  the  hearing  in  this 
matter,  the  administrative  law  judge 
concluded  that  res  judicata  did  not 
apply  but  upon  reconsideration,  in  her 
opinion,  changed  her  ruling  and 
concluded  that  the  Administrator's 
previous  decision  is  res  judicata  for 
purposes  of  this  proceeding.  As  a  result, 
the  administrative  law  judge  did  not 
consider  any  testimony  or  exhibits 
offered  by  Respondent  which  sought  to 
challenge  the  Administrator's  initial 
findings.  The  administrative  law  judge, 
however,  attached  all  such  testimony 
and  exhibits  as  rejected  exhibits,  when 
she  transmitted  the  entire  record  to  the 
Administrator.  The  Administrator's 
determination  of  the  facts  relating  to  the 
previous  revocation  of  the  Respondent's 
DEA  registration  is  conclusive,  and 
accordingly,  the  Administrator  hereby 
adopts  the  above-referenced  final  order 
in  its  entirety. 

The  Government  contends,  inter  alia, 
that  Respondent  has  neither  admitted 
his  past  violations  nor  been  candid 
about  the  circumstances  surrounding 
such  violations  and.  therefore,  his 
application  should  be  denied.  In 
addition  to  arguing  that  the  underlying 
facts  of  the  first  order  were  not  true. 
Respondent  argues  that  his  subsequent 
academic  achievements  and  his 
intention  to  increase  his  vigilance  in 
regard  to  prescribing  controlled 
substances  demonstrate  that  he  may 
now  be  entrusted  with  a  DEA 
registration. 

The  administrative  law  judge  found 
that  Respondent's  testimony,  even  if 
admissible,  was  not  credible.  During  an 
undercover  visit  by  the  patient  to 
Respondent's  office.  Respondent 
admitted  the  illicit  acts.  During  the 
hearing,  however,  he  maintained  that 
such  admissions  were  out  of  context 
and  untrue.  Respondent's  attempt  to 
refute  this  recorded  conversation  was 
equivocal  and  disingenuous. 

The  Administrator  may  deny  an 
application  for  a  DEA  Certificate  of 
Registration  if  he  determines  that  the 
registration  would  be  inconsistent  with 
the  public  interest.  Pursuant  to  21 
U.S.C.  823(f).  "(i)n  determining  the 
public  interest,  the  following  fectors 
will  be  considered: 

(1)  The  recommendation  of  the 
appropriate  state  licensing  board  or 
professional  disciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing,  or  conducting  research  with 
reject  to  controlled  substances. 

(3)  The  applicant's  conviction  record 
under  Federal  or  State  laws  relating  to 
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the  manufecture.  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  State. 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  and  safety." 

In  determining  whether  a  registrant's 
registration  would  be  inconsistent  with 
the  public  interest,  the  Administrator  is 
not  required  to  make  findings  with 
respect  to  each  of  the  factors  listed 
above.  Instead,  the  Administrator  has 
the  discretion  to  give  each  factor  the 
weight  he  deems  appropriate, 
depending  upon  the  facts  and 
circumstances  of  each  case.  See  David  E. 
Trawick.  D.D.S..  53  FR  5326  (1988). 

In  this  proceeding  factors  two,  four 
and  five  apply.  Respondent  has  had  a 
DEA  registration  revoked  in  the  past. 
Respondent  issued  controlled  substance 
prescriptions  in  exchange  for  sexual 
favors  and  was  convicted  for  medicaid 
fi-aud.  Carmel  Ben-Eliezer,  53  FR  39540. 
39541  (1988).  Moreover,  during  the 
hearing  in  the  present  proceedLng. 
Respondent  admitted  no  wrongdoing 
and  consequently,  did  not  express  any 
remorse  for  his  past  actions.  Although 
Respondent  testified  about  the 
embarrassment  and  suffering  that  these 
proceedings  have  caused  himself  and 
his  family  and  about  his  continuing 
academic  achievements,  such  factors  are 
not  relevant  to  the  issues  of  remorse  for 
the  conduct  in  question  and  whether 
Respondent  can  be  entrusted  with  a 
DEA  registration.  Therefore,  the 
Administrator  concludes  that 
Respondent's  application  for  a  DEA 
Certificate  of  Registration  must  be 
denied. 

Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b),  hereby  orders  that  the 
application  executed  by  Carmel  Ben- 
Eliezer,  M.D.,  on  November  16, 1990,  for 
a  DEA  Certificate  of  Registration  as  a 
practitioner  be,  and  it  hereby  is,  denied. 
This  order  is  effective  December  14, 
1993. 

Dated:  December  8, 1993. 
Stephen  H.  Greene, 

Acting  Administrator  of  Drug  Enforcement. 
[FR  Doc.  93-30445  Filed  12-13-93;  8:45  am] 
BIUMQ  CODE  4410-09-M 


[Docket  No.  92-28] 

Kuan  H.  Chan,  M.O.;  Denial  of 
Application  for  Registration 

On  December  13. 1991.  the  Deputy 
Assistant  Administrator.  Office  of 
Diversion  Control.  Drug  Enforcement^ 


Administration  (DEA).  issued  an  Order 
to  Show  Cause  to  Kuen  H.  Chen,  M.D.. 
(Respondent),  of  West  Orange,  New 
Jersey  proposing  to  revoke  his  DEA 
Certificate  of  Registration,  and  deny  any 
pending  applications  for  registration  as 
a  practitioner.  The  statutory  basis  for 
seeking  the  revocation  of  the  registration 
was  that  Respondent's  registration 
would  be  inconsistent  with  the  public 
interest,  as  set  forth  in  21  U.S.C.  823(f) 
and  824(a)(4). 

The  Order  to  Show  Cause  alleged  as 
grounds  that:  (1)  On  February  15. 1985. 
the  State  of  New  Jersey,  Department  of 
Law  and  F*ublic  Safety,  Division  of 
Consumer  Affairs,  Board  of  Medical 
Examiners  suspended  Respondent's 
license  to  practice  medicine  for  three 
years  effective  April  13, 1984;  (2)  in 
May  1985,  since  Respondent  had  no 
underlying  state  authority  to  handle 
controlled  substances,  he  voluntarily 
agreed  to  surrender  his  DEA  Certificate 
of  Registration.  AC7253622;  (3) 
Respondent  did  not  renew  his  State  of 
New  Jersey  controlled  dangerous 
substances  (CDS)  registration  between 
1983  and  May  1990;  (4)  in  September 
1985.  the  State  of  New  York  revoked 
Respondent's  license  to  practice 
medicine  in  that  State;  and  (5)  in  March 
1990,  Respondent  submitted  a  DEA 
Application  for  Registration  as  a 
practitioner  in  which  he  materially 
falsified  a  response  to  a  question. 

Respondent  filed,  pro  se,  a  request  for 
hearing  on  the  issues  raised  by  the 
Order  to  Show  Cause,  and  the  matter 
was  docketed  before  Administrative 
Law  Judge  Mary  Ellen  Bittner. 
Following  prehearing  procedures,  a 
hearing  was  scheduled  for  April  23, 
1992.  in  Arlington,  Virginia.  The 
Respondent  failed  to  appear  at  the 
scheduled  hearing  and  uie  Government 
presented  its  case.  At  the  hearing,  the 
Government  asserted  that  the 
Respondent  possessed  no  oirrent  DEA 
registration.  As  a  result,  the  issue  was 
amended  to  reflect  that  the  Respondent 
was  not  currently  registered  with  the 
DEA,  but  that  his  pending  application 
for  registration  was  at  issue. 
Subsequently,  the  Respondent  filed  a 
letter  requesting  that  the  hearing  be 
rescheduled  on  account  of  his  non- 
receipt  of  the  ruling  scheduling  the 
original  hearing  date.  The  hearing  was 
reopened  in  Arlington,  Virginia  on  June 
15, 1992,  for  the  purpose  of  taking 
testimony  on  behalf  of  the  Respondent. 
On  Jime  17, 1993,  the  administrative 
law  judge  issued  her  opinion  and 
recommended  ruling,  findings  of  fact, 
conclusions  of  law  and  decision  in  this 
matter.  Judge  Bittner  concluded  that  the 
Respondent's  registration  would  not  be 
in  the  public  interest  at  this  time  and 


recommended  that  his  application  for 
DEA  registration  be  denied.  No 
exceptions  were  filed  by  either  party. 
On  August  16, 1993,  the  administrative 
law  judge  transmitted  the  record  to  the 
Administrator. 

The  Acting  Administrator  has 
carefully  considered  the  entire  record  in 
this  matter  and,  pursuant  to  21  CFR 
1316.67,  hereby  issues  his  final  order 
based  upon  findings  of  fact  and 
conclusions  of  law  as  hereinafter  set 
forth. 

The  administrative  law  judge  found 
that  in  November  1983,  the  Attorney 
General  of  New  Jersey  filed  a  three 
count  complaint  against  the  Respondent 
alleging  that  he  had  been  permanently 
excluded  from  Medicaid  programs  by 
the  New  York  State  Department  of 
Social  Services,  had  been  permanently 
excluded  fttjm  Federal  Medicare 
programs,  and  had  submitted  numerous 
claims  to  the  New  Jersey  Medicaid 
program  for  services  he  did  not  provide. 
The  Attorney  General  of  New  Jersey 
moved  the  State  Board  of  Medical 
Examiners  (New  Jersey  Board)  for  a 
summary  decision  on  the  first  two 
counts. 

In  April  1984.  the  New  Jersey  Board 
issued  a  Partial  Summary  Decision  and 
Order,  in  which  it  found  that  the  State 
of  New  York  had  determined,  after  a  full 
hearing,  that  Respondent  had  on 
numerous  occasions  prescribed  or 
ordered  unnecessary  or  improper 
medication,  failed  to  properly  evaluate, 
monitor  or  examine  patients,  and 
repeatedly  and  consistently  failed  to 
maintain  adequate  patient  records.  The 
New  Jersey  Board  also  found  that  in  a 
Federal  Medicare  proceeding,  an 
administrative  law  judge  found  that 
Respondent  rendered  unnecessary 
medical  services,  maintained 
incomplete  and  inappropriate  records, 
improperly  managed  patients, 
prescribed  inappropriate,  addictive  and 
expensive  medication,  did  not  meet 
professionally  recognized  standards  of 
health  care,  and  failed  substantially  to 
comply  with  his  obligations  in  a 
substantial  number  of  cases. 

As  a  result,  the  New  Jersey  Board 
concluded  that  the  Respondent's 
conduct  constituted  "repeated  acts  of 
negligence"  and  consequently 
suspended  Respondent's  license  to 
practice  medicine.  In  February  1985,  the 
New  Jersey  Board  issued  a  Consent 
Order  incorporating  the  prior  Order  and 
dismissed  the  third  count  upon 
Respondenfs  agreement  to  maintain 
patient  records  in  accordance  with 
acceptable  medical  standards.  The  New 
Jersey  Board  suspended  his  medical 
license  for  three  years,  with  one  year  on 
active  suspension  and  the  last  two  years 
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on  {Hobalion.  Raiponrfwit'g  New  leney 
medical  license  was  reinstated  in  1990. 

The  adounistrative  law  )a(^e  found 
that  Respondent  testified  that  he  had 
sunendered  a  previous  I£A  registratioo 
on  March  30, 1985,  because  he  had  no 
State  medical  license  at  that  time,  and 
that  he  had  his  medical  Ucense  revoked 
or  suspended  both  in  h4ew  Jersey  and, 
at  some  unspecified  time,  in  New  Yoric. 

The  administrative  law  judge  found 
that  the  Reqxmdent  filed  an  application 
for  DEA  registration  in  March  1990. 
Through  an  administrative  error,  the 
DEA  inadvertently  granted  a 
registration.  Subsequently,  upon 
investigation  of  this  application,  the 
DEA  determined  that  the  Respondent 
was  not  authorized  to  handle  controlled 
substances  in  New  Jersey,  the  State  in 
which  he  sought  registration:  and  that 
the  Respondent  had  answered  "NO"  in 
response  to  question  4(b)  which  states: 

Has  the  applicant  ever  been  convicted  of  a 
crime  in  connection  with  controlled 
sulMtances  under  State  or  Federal  law,  or 
ever  surrendered  or  had  a  Federal  controlled 
substance  registration  revoked,  suspended, 
restricted  or  denied,  or  ever  had  ■  State 
prefessional  license  or  controlled  substance 
registiBtian  revoked,  suspended,  denied, 
restricted  or  placed  on  probation? 

In  ^lly  1990,  the  Respondent,  upon 
C^A's  request,  surrendered  his  most 
recent  registration.  The  DEA  then 
resubmitted  his  application,  which 
became  the  subject  of  the  current  Order 
to  Show  Cause. 

The  administrative  law  judge  found 
that  Respondent  materially  falsified  his 
1990  application  for  DEA  registration  by 
failing  to  disclose  the  surrender  of  his 
previous  DEA  registration  and  the 
actions  of  New  York  and  New  Jersey 
against  his  medical  licenses.  Judge 
Bittner  rejected  the  Respondent's 
contention  that  his  action  was  a  simple 
"mistake"  and  concluded  that 
Respondent's  failure  to  disclose  the 
truth  of  disciplinary  proceedings  against 
him  withhela  from  DEA  significant 
information  germane  to  his  fitness  for 
the  authority  he  sought  in  a  DEA 
registration.  The  administrative  law 
judge  further  found  that  his  cavalier 
attitude  toward  the  importance  of 
accurately  executing  the  application 
suggests  a  lack  of  concern  for  the 
responsibilities  iiiherent  in  a  DEA 
registration. 

Pursuant  to  21  U.S.C.  823(f),  "lijn 
determining  the  public  interest,  the 
following  factors  will  be  considered: 

(1)  The  recommendaticm  of  the 
appropriate  State  Hcensing  board  or 
disciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 


(3)  The  applicant's  conviction  record 
under  Federal  or  Stats  laws  relatiag  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  State, 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  or  safety." 

It  is  well  estabhshed  that  these  factors 
are  to  be  considered  in  the  disjunctive, 
i.e.,  the  Administrator  may  properly  rely 
on  any  one  or  a  combination  of  factors, 
and  give  each  factor  the  weight  he 
deems  appropriate.  Henry  J.  Schwarz, 
Jr..  M.D.,  Docket  No.  88-42,  54  FR 
16422  (1989). 

The  administrative  law  judge  found 
that  the  first,  second,  fourth  and  fiflh 
factors  were  relevant  to  this  case.  The 
first  factor  is  relevant  in  light  of  actions 
by  New  Jersey  and  New  York  against  the 
Respondent's  medical  licenses;  the 
second  is  relevant  in  light  of  the 
findings  made  in  Respondent's 
exclusion  &om  Medicare  and  Medicaid 
programs;  the  fourth  and  fifth  factors  are 
relevant  with  respect  to  the  statements 
made  by  Respondent  on  his  DEA 
application;  and  the  fifth  factor  is 
further  relevant  with  respect  to  findings 
made  in  proceedings  that  resulted  in 
Respondent's  exclusion  from  Medicare 
and  Medicaid  programs. 

Furthermore,  in  addition  to  the  public 
interest  factors.  21  U.S.C  824(a) 
provides  four  other  bases  that  the 
Administrator  may  consider  when 
suspending  or  revoking  a  DEA 
registration.  The  Administrator  may 
revoke  or  suspend  a  DEA  Certificate  of 
Registration  unckr  21  U.S.C  824(a), 
upon  a  finding  that  the  registrant: 

(1)  Has  materially  falsified  any 
application  filed  pursuant  to  or  required 
by  this  subchapter  or  subchapter  n  of 
this  chapter; 

(2)  Has  been  convicted  of  a  felony 
under  this  subchapter  or  subchapter  11 
of  this  chapter  or  any  other  law  of  the 
United  States,  or  of  any  State  relating  to 
any  substance  defined  in  this 
subdiapter  as  a  controlled  substance; 

(3)  Has  had  his  State  license  or 
registration  suspended,  revoked,  or 
denied  by  competent  State  authority 
and  is  no  longer  authorized  by  State  law 
to  engage  in  the  manufacturing, 
distribution,  or  dispensing  of  controlled 
substances  or  has  had  the  suspension, 
revocation,  or  denial  of  registration 
recommended  by  competent  State 
authority; 

(4)  Has  committed  such  acts  as  would 
render  his  registration  under  section  823 
of  this  title  inconsistent  with  the  public 
interest  as  determined  under  such 
section; 


(5)  Has  been  excluded  (or  directed  to 
be  excluded)  from  participation  in  a 
program  pursuant  to  section  1320A-7(a) 
of  title  42. 

The  agency  has  consistently  held  that 
the  Administrator  may  also  apply  these 
bases  to  the  denial  of  a  registration, 
since  the  law  would  not  require  an 
agency  to  indulge  in  the  useless  act  of 
granting  a  license  on  one  day  only  to 
withdraw  it  on  the  next.  Serling  Drug 
Co.  and  Detroit  Prescription  Wholesaler, 
Inc.,  40  FR  11918  (1975). 

The  administrative  law  judge  has 
concluded  here  that  the  reference  in  21 
U.S.C.  823(f)(5)  to  "other  conduct  which 
may  threaten  the  public  health  and 
safety"  would  as  a  matter  of  statutory 
interpretation  logically  encompass  the 
bases  listed  in  21  U.S.C.  824(a). 

The  administrative  law  judge  farther 
concluded  that  in  light  of  the 
Respondent's  exclusion  from  Medicare 
and  Medicaid,  and  the  falsification  of 
his  1990  DEA  application  for 
registration  that  there  are  lawful  bases 
for  denial  of  his  application  under  21 
U.S.C.  824(a)(1)  and  824(aK5). 

The  Acting  Administrator  adopts  the 
opinion  and  recommended  ruling, 
findings  of  fact,  conclusions  of  law  and 
decision  of  the  administrative  law  judge 
in  its  entirety.  The  Acting  Administrator 
finds  that  the  Respondent's  registration 
would  be  inconsistent  with  the  public 
interest  at  this  time,  and  that  his 
pending  application  for  registration 
must  be  denied. 

Accordingly,  the  Acting 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b),  hereby 
orders  that  the  apphcation  for  a  DEA 
Certificate  of  Registration  of  Kuen  H. 
Chen,  M.D.,  be.  and  it  hereby  is,  denied. 
This  order  is  effective  December  14, 
1993. 

Dated:  December  8. 1993. 
Stephea  H.  Gimbc. 

Acting  Admintstralor  of  Drug  Enforcement. 
|FR  Doc.  93-30446  Filed  12-13-93;  8:45  ami 

BILUNC  COOC  4410-Oa-M 


Federal  Register  /  Vol.  58,  No.  238  /  Tuesday,  December  14,  1993  /  Notices 


65403 


[Docket  No.  93-38] 

Leonard  C.  Harrie,  M.D.;  Revocation  of 
Registration 

On  March  18, 1993,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Leotiard  C  Harris, 
M.D..  (Respondent),  Roxbury 
Corrections  Center,  18701  Roxbury 
Road,  Hagerstown,  Maryland  21746. 
The  Order  to  Show  Cause  sought  to 


revoke  Respondent's  DEA  Certificate  of 
Registration,  BH2460171.  and  deny  any 
pending  applications  for  registration 
pursuant  to  21  U.S.C.  824(a)(3).  The 
Order  to  Show  Cause  alleged  that  such 
action  was  proper  in  light  of  the  fact 
that  Respondent's  medical  license 
issued  by  the  State  of  Maryland  had 
been  suspended  and  he  therefore  was  no 
longer  authorized  by  the  State  of 
Maryland  to  handle  controlled 
substances. 

On  April  7, 1993,  Respondent  filed  a 
request  for  a  hearing  on  the  matter.  The 
matter  was  placed  on  the  docket  of 
Administrative  Law  Judge  Mary  Ellen 
Bittner.  On  May  6, 1993,  the 
Government  filed  a  motion  for  summary 
disposition.  In  support  of  its  motion,  the 
Government  filed  a  copy  of  the  Final 
Order  of  Summary  Suspension  issued 
by  the  State  of  Maryland  Board  of 
Physician  Quality  Assurance  and  dated 
December  29, 1992,  suspending 
Respondent's  medical  license.  On  July 
23, 1993,  the  administrative  law  judge 
issued  an  opinion  and  recommended 
decision  granting  the  Government's 
motion  for  summary  disposition  and 
recommending  that  Respondent's  DEA 
Certificate  of  Registration  be  revoked. 
No  exceptions  were  filed  and  on  August 
25, 1993,  the  administrative  law  judge 
transmitted  the  record  to  the 
Administrator.  The  Acting 
Administrator  has  carefully  considered 
the  record  and  hereby  enters  his  final 
order  pursuant  to  21  CFR  1316.67. 

The  Acting  Administrator  adopts  the 
opinion  and  recommended  decision  of 
the  administrative  law  judge  in  its 
entirety.  It  is  well  established  that  the 
Drug  Enforcement  Administration 
cannot  register  a  practitioner  who  is  not 
duly  authorized  to  handle  controlled 
.  substances  in  the  state  in  which  he  does 
business.  See  21  U.S.C.  823(f).  The  Drug 
Enforcement  Administration  has 
consistently  held  that  practitioners  who 
lack  state  authorization  to  handle 
controlled  substances  cannot  be 
registered  with  the  Drug  Enforcement 
Administration.  See  Ramon  Pla,  M.D., 
51  FR  41168  (1986);  George  S.  Heath, 
M.D.,  51  FR  26610  (1986);  Dale  D. 
Shahan.  D.D.S.,  51  FR  23481  (1986). 
Consequently,  the  Acting  Administrator 
concludes  that  Respondent's  DEA 
Certificate  of  Registration  should  be 
revoked  based  on  lack  of  state 
authorization. 

Accordingly,  the  Acting 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b).  hereby 
orders  that  DEA  Certificate  of 
Registration,  BH2460717,  issued  to 
Leonard  C.  Harris,  M.D.,  be.  and  it 


hereby  is,  revoked,  and  that  any 
pending  applications  for  registration  be, 
and  they  hereby  are,  denied.  This  order 
is  effective  December  14, 1993. 

Dated:  December  8, 1993. 
Stephen  H.  Greme. 

Acting  Administrator  of  Drug  Enforcement. 
(FR  Doc  93-30447  Filed  12-13-93;  8:45  am) 
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[Docket  No.  92-38] 

Nelson  A.  Smith,  D.D.S.;  Denial  of 
Application 

On  February  3, 1992,  the  Deputy 
Assistant  Administrator  of  the  Office  of 
Diversion  Control,  IDrug  Enforcement 
Administration  (DEA),  issued  to  Nelson 
A.  Smith,  D.D.S.  (Respondent),  of 
Oklahoma  City.  Oklahoma,  an  Order  to 
Show  Cause  proposing  to  deny 
Respondent's  application  for 
registration  as  a  practitioner  under  21 
U.S.C.  823(f).  The  Order  to  Show  Cause 
alleged  that  Respondent's  registration 
would  be  inconsistent  with  the  pubhc 
interest,  as  that  term  is  used  in  21  U.S.C. 
823(f). 

Respondent,  through  counsel,  filed  a 
request  for  a  hearing  on  the  issues  raised 
in  the  Order  to  Show  Cause  and  the 
matter  was  docketed  before 
Administrative  Law  Judge  Mary  Ellen 
Bittner.  Following  prehearing 
procedures,  a  hearing  was  held 
begirming  on  September  1, 1992,  in 
Oklahoma  City,  Oklahoma. 

On  August  23, 1993,  Judge  Bittner 
issued  her  opinion  and  recommended 
ruling,  findings  of  fact,  conclusions  of 
law  and  decision,  recommending  that 
Respondent's  application  for  a  DEA 
Certificate  of  Registration  be  denied. 
Respondent  attempted  to  file  exceptions 
pursuant  to  21  CFR  1316.66,  but  such 
exceptions  were  untimely  filed  and 
therefore  were  not  considered  in 
rendering  this  decision.  On  September 
24, 1993,  Judge  Bittner  transmitted  the 
entire  record  of  the  proceedings  to  the 
Administrator. 

The  Acting  Administrator  has 
carefully  considered  the  record  and 
adopts  (he  opinion  and  recommended 
ruling  of  the  administrative  law  judge  in 
its  entirety.  Pursuant  to  21  CFR  1316.67, 
the  Acting  Administrator  hereby  issues 
his  final  order  in  this  matter. 

The  Acting  Administrator  finds  that 
Respondent  has  been  a  practicing 
dentist  since  1971.  In  July  1988, 
Respondent  issued  a  prescription  for 
lonamin,  a  Schedule  IV  controlled 
substance,  which  is  used  primarily  as  a 
short  term  supplement  for  diet  control, 
to  his  former  girlfriend.  Although 
Respondent  had  a  dental  patient  chart 


for  this  person,  there  was  nothing  in  the 
chart  to  justify  tlils  prescription. 
Although  Respondent  testified  at  the 
hearing  that  this  prescription  was  issued 
because  his  former  girlfriend  was 
suffering  from  biUimia.  the  former 
girlfriend  explained  to  DEA 
Investigators  that  she  never  suffered 
from  this  disorder. 

Subsequently,  this  individual  agreed 
to  act  in  an  undercover  capacity  for  DEA 
and  visited  Respondent's  office  on 
February  17, 1989.  During  this  visit 
Respondent  issued  her  a  prescription  for 
lonamin  and  a  prescription  for  Halcion, 
a  Schedule  IV  controlled  substance.  She 
obtained  these  prescriptions  from 
Respondent  by  simply  telling  him  that 
she  wanted  diet  pills  and  that  a  friend 
of  hers  needed  some  drugs  to  "come  off 
cocaine." 

On  February  23, 1989,  an  undercover 
state  agent,  posing  as  a  friend  of  the 
Respondent's  former  girlfriend,  visited 
Respondent's  office  and  on  request 
'  obtained  prescriptions  for  Tylox,  a 
Schedule  II  controlled  substance,  and 
lonamin  from  Respondent.  During  this 
same  visit.  Respondent's  former 
girlfriend  was  also  present  and 
Respondent  issued  her  a  prescription  for 
Valium,  a  Schedule  IV  controlled 
substance.  Respondent  cautioned  the 
undercover  agent  and  former  girlfriend 
to  have  the  prescriptions  filled  at 
different  pharmacies  and  cautioned 
them  not  to  use  pharmacies  in  the 
western  part  of  the  state  since  there 
were  ongoing  undercover  investigations 
in  that  area.  He  also  explained  that  he 
would  have  to  create  patient  chart 
entries  for  these  prescriptions. 

On  March  17, 1989,  tne  undercover 
agent  and  former  girlfriend  arranged 
another  visit  with  Respondent,  who 
insisted  that  they  not  meet  in  his  office, 
but  at  a  bar.  During  this  meeting. 
Respondent  issued  his  former  girlfriend 
prescriptions  for  Percocet,  a  Sche^le  II 
controlled  substance,  and  lonamin.  He 
also  wrote  a  prescription  for  Fiorinal 
with  codeine  #3,  a  Schedule  m 
controlled  substance,  for  the  undercover 
agent.  During  this  encounter. 
Respondent  explained  that  a  Schedule  II 
prescription  could  be  written  for  a 
maximum  of  30  dosage  units  without 
"raising  a  red  flag."  He  also  commented 
that  he  could  manipulate  his  former 
girlfriend's  chart  to  reflect  that  the 
prescriptions  were  legitimate.  On  April 
20, 1989,  Respondent  admitted  to  the 
undercover  agent  that  dentists  are  not 
technically  supposed  to  prescribe  diet 
pills  but  that  he  had  done  so  in  the  past 
and  had  not  been  caught. 

During  the  hearing,  Respondent 
admitted  that  some  of  the  controlled 
substance  prescriptions  that  he  issued  to 
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hu  fenner  girlfriend  were  outside  the 
scope  of  a  legHiinate  physiden/patient 
relatiaiulup.  His  motivatioa  for  such 
acts  was  to  attempt  to  reconcile  with  his 
former  girlfrimid. 

Based  upon  the  issuance  of  these 
prescriptions,  the  Oklahoma  Board  of 
Narcotics  and  Oangarous  Drug  Control 
(OBNDDC)  sought  to  revoke 
Respondent's  state  controlled  substance 
license.  After  a  hearing,  OBNDDC 
ordered  that  Respondent's  state 
controlled  substance  license  be  revoked. 
This  order,  however,  was  overtiimed  on 
appeal  and  a  new  heering  was  ordered. 
Meanwhile  the  Oklahoma  Board  of 
Governors  of  Registered  Dentists  (Dental 
Board)  entered  into  a  consent  order  with 
Respondent  on  February  17, 1990,  based 
upon  the  issuance  of  these 
prescriptions.  This  order  suspended 
Respondent's  dental  license  for  a  period 
of  30  days  as  of  March  1, 1990,  and 
thereafter  his  bcense  was  placed  on  five 
years  probation. 

Based  upon  the  remand  by  the 
appellate  court  and  based  upon  the 
Dental  Board  action,  CW4DDC 
suspended  Respondent's  state 
conjiralled  substance  license  for  30  days 
and  placed  such  license  on  five  years 
probation.  This  action  was  predicated 
upon  a  consent  order  in  which 
Respondent  acknowledged  the  fact  that 
he  had  issued  controlled  substance 
prescriptions  for  no  legitimate  medical 
reason.  Based  upon  the  state  action, 
Respondent  voluntarily  surrendered  his 
DEA  Certificate  of  Registratian. 
AS4391607,  on  April  6. 1990. 

As  a  part  of  the  OBNDDC  consent 
order,  Respondent  underwent  a 
psychological  evaluation.  Although 
Respondent  did  attend  several 
psychological  sessions,  neither 
Respondent  nor  his  psychologist 
attempted  to  explain  what  prompted 
Respondent  to  engage  in  the  behavior 
that  lecf  to  the  surrender  of  his  inidfd 
DEA  registration. 

The  Government  contends,  infer  alia, 
that  Respondent  admitted  that  he 
illegally  prescribed  controlled 
substances  to  DEA  imdercover 
operatives  and  falsified  his  patient 
charts.  In  addition,  the  Government 
argues  that  Respondent  has  not  been 
candid  about  all  of  his  activity  nor  has 
he  demonstrated  sufficient 
rehabilitation  to  be  entrusted  with  a 
DEA  registration.  Respondent  maintains 
that  his  prior  surrender  of  a  DEA 
registration  and  the  fad  that  the 
prescriptions  be  wrote  were  not 
motivated  by  financial  gain  are 
mitigating  circumstances  which 
establish  that  he  once  again  should  be 
entrusted  with  a  DEA  registration. 


The  Administrator  may  deny  an 
application  for  a  DEA  Certificate  of 
Registration  if  he  determines  that  the 
registration  would  be  inconsistent  with 
the  public  interest.  Pursuant  to  21 
U.S.C  823(0.  "(i)n  determining  the 
public  interest,  the  following  fectors 
will  be  considered: 

(1)  The  recommendation  of  the 
appropriate  State  Ucensing  board  or 
professional  disciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant's  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  State, 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  and  safety." 

In  determining  whether  a  registration 
would  be  inconsistent  with  the  public 
interest,  the  Adnunistrator  is  not 
required  to  make  findings  with  respect 
to  each  of  the  factors  listed  above. 
Instead,  the  Administrator  has  the 
discretion  to  give  each  factor  the  weight 
he  deems  appropriate,  depending  upon 
the  facts  and  circumstances  of  each 
case.  See  David  E.  Trawick,  DX).S.,  53 
FR  5326  (1988), 

In  this  proceeding  factors  one,  two, 
four  and  five  apply.  Factor  one  is 
relevant  based  upon  Respondent's  30 
day  suspensions  and  subsequent 
probationary  terms  imposed  by  the 
applicable  state  boards.  Factors  two  and 
four  apply  because  Respondent 
prescribed  numerous  controlled 
substances  to  two  undercover  operatives 
on  a  number  of  occasions  for  no 
legitimate  medical  reason.  Factor  five  is 
relevant  because  Respondent  attempted 
to  use  a  number  of  strategies  to  avoid 
detection  of  his  activities  by  law 
enforcement,  such  as  falsifying  patient 
charts  and  suggesting  that  the  recipients 
of  his  illegal  prescriptions  go  to 
different  pharmacies  and  avoid  certain 
areas  where  undercover  operations  yitere 
currently  being  conducted. 

Since  these  uctors  establish  a  lawful 
basis  to  deny  Respondent's  application, 
the  next  issue  is  whether  Respondent 
has  at  this  time  demonstrated  his  fitness 
to  possess  a  DEA  registration. 
Respondent  asserts  that  his  unlawful 
prescribing  was  not  motivated  by 
financial  gain  but  rather  by  an  attempt 
to  reestablish  his  relationship  with  his 
former  girlfriend;  thus  the  likelihood  of 
such  conduct  recurring  is  diminished. 
This  argument  fails  to  address  the  total 
disregard  of  Respondent's  obligations  as 
a  physician  and  a  DEA  registrant.  The 
fact  that  the  alleged  source  of  the 


conduct  was  not  monetary  in  no  way 
mitigates  such  conduct. 

Respondent  failed  to  acknowledge  all 
of  his  unlawful  prescriptions.  Moreover, 
he  con^mplatad  and.  indeed,  took 
extraordioary  precautions  to  avoid 
detection  by  law  enforcement. 

Respondent  demonstrated  Utile 
evidence  of  remorse  or  rehabiUtation. 
His  psychological  treatment  was 
negligible  and  certainly  did  not  explore 
the  underlying  causes  for  his  brfiavior. 
In  addition.  Respondent  expressed 
virtually  no  remorse  but  rather 
expressed  anger  at  the  undercover 
operatives.  Under  these  circumstances, 
the  Acting  Administrator  concludes  that 
it  would  not  be  in  the  public  interest  to 
grant  Respondent's  application. 
Therefore,  the  Acting  Administrator 
concludes  that  Respondent's  application 
for  a  DEA  Certificate  of  Registration 
must  be  denied. 

Accordingly,  the  Acting 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C  823 
and  824  and  28  CFR  0.100(b).  hereby 
orders  that  the  appUcation  executed  by 
Nelson  A.  Smith,  DJ3.S.,  on  June  16, 
1991,  for  a  DEA  Certificate  of 
Registration  as  a  practitioner  be,  aiul  it 
hereby  is,  denied.  This  order  is  effective 
December  14,  1993. 

Dated:  December  8, 1993. 
Stephen  H.  Greene, 

Acting  Administrator  of  Drug  Enforcement. 
(PR  Doc.  93-30448  Filed  12-13-93;  845  ami 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administratton 

Investlgationa  Regarding  Certificationa 
of  EligibUity  To  Appty  for  Worker 
Adjustment  Aasistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  detennine  wheth«' 
the  workers  are  eligible  to  apply  for 
adjiistment  assistance  under  title  n, 
chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
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threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

"The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Direcior,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  December  27. 1993. 


Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  December  27. 1993. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director.  Office  of  Trade  Adjustment 
Assistance.  Employment  and  Training 

APPENDIX 


Administration.  U.S  Department  of 
L^MX,  200  Conititulion  Avenue.  NW.. 
Washington,  DC  20210. 

Signed  at  Washington.  DC,  this  Z9th  day  of 
November  1993. 
Marvin  M.  Fooks. 

Director,  Office  of  Trade  Adjustment 
AssistancB. 


{Petitioner  (union/worlters/fkm) 


Ett^toon,  Inc.  (Wkrs)  — — 

General  E:ectric  Appliances  (Wkrs)  

Elder  Mfg.  Co.,  Inc.  (Co)  

Reltoc  Manufactutng  Co.  (ACATWU) ... 

C.P.C.  International,  Inc.  (Wkrs)  

United    Teiecortrol    Electronics.    Inc. 

(Wlcrs). 
Farmland    Industries   Inc.,   Grain   DIv. 

(Wfcs). 

Synektron-A  TDK  Qfoup  (Wtos) 

SmWi  &  Wesson  (WKrs) 

Owens- HDnots,  Inc.  (Co)  

Ntcote  Fashions,  Inc.  (ILQWU) 

Mount  OUve  Sportswear  (Co) .. 

Memen  Medtcai  Corp.  (Wkrs)  

Leviton  Manufacturer  (Wkrs) 

Leeds  &  ^torth^Jp  Co.  (UAW) 

JoAnn  Apperei  (Wkrs) 

En^nfl  HeeWi  Care  (Co) 

Wundies  Enlerprisas,  Inc.  (Mat) 

USA  Mfg.  (rU3WU) 

Woreester  KrtMng  Co.  (Co)  

Worcester  Spinning  A  FMjMng  (Co)  .-. 
Narragvisett  KnMng  MHe  Coip.  (Co)  _ 
Ctiampkyi  Inlemalfonal  Corp.  (WCtW)  . 
Ctiampion  Inaamalkinei  Co*p.  (WCIW)  . 
Ctwnpton  tntemaSonst  Owp.  (WCtW)  . 
Champion  Irrtamaionsl  Coip.  (WCIW)  . 
Champion  imsmatonsl  Corp.  (WCIW)  . 
Champion  Intematkmi  Coip.  (WOW)  . 

U.S.  Ring  Binder  Corp.  (Co) 

Technicat     Servk:es    tor     Bectrontcs 

(Wkrs). 

Amertean  Plpelirw  (Wkrs) 

Chevron   InformaSon  Tectmotogy  Ca 

(Co). 


Locatton 


San  Angeio,  TX 

Columbia,  TN  

ParagouW,  AR 

Wynne.  AR  .„ 

Englewood  CMt,  NJ 
Asbury  Park,  NJ 

Enid.  OK 

Portend.  OR 

Springfield,  MA 

Huntington,  WV  „.... 

Larksville,  PA  

Mourn  Olive,  MC  .... 

Clarer>ce,  NY _ 

Brooklyn.  NY 

North  Wales,  PA  _. 

Ebensburg.  PA 

New  Brunswick,  NJ 

WiOiamsport,  PA 

Larksville.  PA 

Worcester.  MA 

Cherry  VaNey,  MA  .. 
Woonsocket,  HI  — 

MiNlown,  MT 

Bonner,  MT 

Ubby,  MT 

Ubtoy,  MT 

Mteeoula,  MT 

Missoula,  MT — 

New  Bedford.  MA ... 
Jackson,  MN 

GoMsmith,  TX 

Sen  Ramon,  CA  — 


Detera- 
cetved 


t1/29/93 
11/29/93 
11/29/93 
11/29,"93 
11/29/93 
It/29/93 

11/29/93 

11/29/93 
11/29/93 
11/29«3 
1^/29/93 
11/29/93 
11/29/93 
11/29/93 
11/29/93 
11/29/93 
11/29/93 
11/29/93 
11/2S/93 
11/2»99 
11/29/93 
11/29^93 

uaafoa 

11/2SA3 
11/29^93 
11/29/93 
11/29/93 

11/29/93 
11/29/93 
11/29/93 

11/2M3 
11/29/93 


Date  of 
petition 


11/12/93 
11/1 2«3 
11/09/93 
11/1 5^3 
11(12/93 
11/1 9«8 

ii;i5«3 

11/16/93 
11/08/93 
11/t&93 
11/17/93 
11/16/93 
11/16/93 
11/10/93 
11/15/93 
11/16«3 
11/17/93 
11/17/93 
11/17/93 
11/16/93 
11/16/93 
11/16/93 
11/05«3 
11/05/93 
11/05/93 
11/05/93 
11/05/93 
11/05/93 
11/16/93 
11/15/93 

11/20/93 
11/1 9«3 


Petition 
No. 


29,257 
29.258 
29,259 
29,260 
29,261 
29,262 

29,263 

29,264 
29,265 
29,266 
29,267 
29,268 
29,269 
29,270 
29,271 
29,272 
29,273 
29,274 
29,275 
29,276 
29,277 
29,278 
29,279 
29.280 
29,281 
29,282 
29,283 
29,284 
29.285 
29,286 

29,287 
29,288 


Articles  produced 


SurgKal  Sutires. 

Cornpressors  &  Rotary  Comp'-assors. 

Woven  &  Knit  Shirts. 

Men's  Stacks. 

Pasta. 

Missile  Laurx:hers. 

Grain. 

Splncto  Motor  Aseemtolies. 

l-landQuns. 

Gtsas  Containers. 

Ladles'  Dresses. 

Ladies' Skirts  arKl  Bkxjses. 

Monitoring  and  Catheterization  Equip. 

Electhcal  Parts. 

Control  Measuring  Equipment 

Jackets,  Skirts  &  Sportswear. 

Paper  Products  for  Health  Care. 

Ladies'  Underwear. 

Ladtas*  Dresses. 

InfwTts'  &  ChiWren's  Knit  Shirts. 

InftfttB*  wid  ChiUren's  Knit  Shets. 

Msnts'  and  CMUren's  Knit  Shirts. 

Plyvrood  Dimertskytal  Lumber. 

Plywood  Dimensional  Lumber. 

Plywood  DImenskxial  Lumbar. 

Plywood  Oimsrtslonai  Lumt>er. 

P^Nvood  DImsnsMnal  Lumber. 

Plywood  Dknensional  Lijmber. 

Loosstssf  Binder  Mechsnisms. 

Spadsily  Conipulsr  CaUss. 

Natural  Qas. 

Support  SeoAces  tor  Oil  &  Qss. 


il 


(FR  Doc  93-30435  Plied  12-13-93;  8:45  tm) 
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ReestabltshfTMHTt 

Notice  is  hereby  given  that  after 
consultation  with  the  General  Services 
Administration,  it  has  been  determined 
that  the  Federal  Committee  on 
Apprenticeship,  whose  chartw  expired 
(May  23, 1993)  is  hereby  reestablished. 
This  action  is  necessary  and  is  the 
public  interest 

The  committee  will  be  an  affisctive 
instrument  far  providing  sssistanca, 
advice,  and  counM  to  the  Secretary  of 
Labor  and  the  Assistant  Secretary  of 
Labor  for  the  Employment  and  Training 


Administration  in  the  development  and 
implementation  of  aiministration 
policies  on  legislatioc  and  regulations 
affecting  apprenticeship;  determining 
the  proper  and  most  elective  role  of  the 
apprenticeship  concept  of  training  in 
meeting  future  skilled  worker  training 
needs;  carrying  out  of  program 
responsibilities  in  the  apprenticeship 
and  jaumayworker  training  areas;  arid 
providing  recommendations  on  such 
matters  as  the  need  of  employers  in 
industries  being  skilled  worker 
shortages. 

The  Committee  will  ccxisist  of  7 
representatives  of  employers,  7 
refsessotatives  of  labor,  and  7 


representatives  of  the  public,  including 
one  or  more  educators. 

The  Committee  will  functicm  solely  as 
an  advisory  body  and  in  compliance 
with  the  provisions  of  the  Federal 
Advisory  Committee  Act  Its  charter  is 
being  filed  at  this  time  in  accordance 
with  approval  by  the  General  Services 
Administration  Secretariat  pursuant  to 
41  CFR  101-€.1015(a)(2). 

Signed  at  Washington,  DC,  this  December 
8, 1993. 

Robert  B.  Bekfa. 
Secretary  of  Labor. 

(FR  Doc  9S-30434  Filed  12-13-93;  8:45  ami 
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Federal  Committee  on  Apprenticeship; 
Request  for  Membership  Nominations 

AGENCV:  Employment  and  Training 

Administration.  Labor. 

ACTION:  Notice;  Request  for  membership 

nominations. 

SUMMARY:  Notice  is  hereby  given  that 
under  the  provisions  of  the  Federal 
Advisory  Committee  Act.  the  Secretary 
of  Labor  is  seeking  nominations  to  fill 
21  current  vacancies  on  the  Federal 
Committee  on  Apprenticeship.  The     / 
Committee  was  reestablished  December 

8. 1993. 

Recommendations  are  being  sought 
from  these  groups: 

Management:  Representatives  of  an 
employer  or  national  employer 
association. 

Labor  Representatives  of  employees 
or  national  employee  associations. 

Public:  Representatives  of  reUgious. 
social  welfare,  academic,  charitable 
organizations,  commimity-based 
organizations,  national  women's 
organizations,  state  or  local  government. 

Only  individuals  who  have  some 
knowledge  or  familiarity  with 
apprenticeship  and  structxued. 
workplace  training  programs  should  be 
recommended.  Also,  a  description  of  the 
candidate's  qualifications  and  the  group 
he  or  she  would  represent  must  be 
included. 

DATES:  To  ensure  consideration, 
nominations  should  be  postmarked  on 
or  before  January  13, 1994. 
ADDRESSES:  Nominations  should  be 
submitted  to  Mr.  Anthony  Swoope. 
Director.  Biueau  of  Apprenticeship  and 
Training.  Employment  and  Training 
Administration.  U.S.  Department  of 
Labor,  Frances  Perkins  Building,  room 
N-4649.  200  Constitution  Avenue.  NW.. 
Washington,  DC  20210. 
FOn  FURTHER  INFORMATKM  CONTACT: 
Mr.  Anthony  Swoope.  telephone  (202) 
219-5921. 

Signed  at  Washington.  DC.  this  9th  day  of 
December  1993. 
Doug  Rom, 

Assistant  Secretary  of  Labor  for  Employment 
and  Training. 
(FR  Doc  93-30467  Filed  12-13-93;  8:45  ami 
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NATIONAL  INDIAN  GAMING 
COMMISSION 

Fee  Rates 

AGENCY:  National  Indian  Gaming 

Commission. 

ACnON:  Notice. 


National  Indian  Gaming  Commission 
has  adopted  preliminarily  a  revised 
annual  fee  rate  of  .6%  for  calendar  year 
1993.  This  rate  shall  apply  to  all 
assessable  gross  revenues  (tier  1  and  tier 
2)  from  each  class  n  gaming  operation 
regulated  by  the  Commission. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cindy  Altimus  or  Fred  W.  Stuckwisch, 
National  Indian  Gaming  Commission. 
1850  M  Street,  NW..  suite  250. 
Washington.  DC  20036;  telephone  202/ 
632-7003;  fax  202/632-7066  (these  are 
not  toll-free  numbers). 
SUPPLEMENTARY  INFORMATION:  The 
Indian  Gaming  Regulatory  Act 
established  the  National  Indian  Gaming 
Commission  which  is  charged  with, 
among  other  things,  regulating  class  II 
gaming  on  Indian  lands. 

The  regulations  of  the  Commission 
(25  CFR  part  500)  provide  for  a  system 
of  fee  assessment  and  payment  that  is 
self-administered  by  the  class  11  gaming 
operations.  Pursuant  to  those 
regulations,  the  Commission  is  required 
to  adopt  and  communicate  assessment 
rates;  Uie  gaming  operations  are 
required  to  apply  those  rates  to  their 
revenues,  compute  the  fees  to  be  paid, 
report  the  revenues,  and  remit  the  fees 
to  the  Commission  on  a  quarterly  basis. 

The  Commission  is  unable  (at  this 
time)  to  adopt  a  final  fee  rate  for 
calendar  year  1993  because  all  class  II 
gaming  operations  regulated  by  the 
Commission  have  not  reported  their 
assessable  gross  revenues  and  paid  their 
fees  for  the  first  three  quarters  of  1993. 

The  regulations  of  the  Commission 
and  the  rate  being  adopted  today  are 
effective  for  calendar  year  1993. 
Therefore,  all  Class  n  gaming  operations 
within  the  jurisdiction  of  the 
Commission  are  required  to  self- 
administer  the  provisions  of  these 
regulations  and  report  and  pay  any  fees 
that  are  due  to  the  Commission  before 
the  end  of  calendar  year  1993 
(December  31). 

Dated:  December  8. 1993. 
Anthony  |.  Hope, 

Chairman,  National  Indian  Gaming 

Commission. 

[FR  Doc.  93-30468  Filed  12-13-93;  8:45  am] 
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Approval  of  Class  III  Tribal  Gaming 
Ordinances 

AGENCY:  National  Indian  Gaming 

Commission. 

ACTION:  Notice  of  approval  of  class  m 

gaming  ordinances. 


V(:  Notice  is  hereby  given, 
pursuant  to  25  CFR  514.1(a)(3),  that  the 


SUMMARY:  The  purpose  of  this  notice  is 
to  inform  the  public  of  class  III  gaming 


ordinances  approved  by  the  Chairman 
of  the  National  Indian  Gaming 
Commission. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Carletta  at  (202)  632-7003  ext.  34. 
or  by  facsimile  at  (202)  632-7066  (not 
toll-free  numbers). 
SUPPLEMENTARY  INFORMATION:  The 
Indian  Gaming  Regulatory  Act  (IGRA) 
25  U.S.C.  2701  et  seq..  was  signed  into 
law  on  October  17, 1988.  The  IGRA 
estabhshed  the  National  Indian  Gaming 
Commission  (the  Commission).  Section 
2710  of  the  IGRA  authorizes  the 
Commission  to  approve  class  II  and 
class  ni  tribal  gaming  ordinances. 
Section  2710(d)(2)(B)  of  the  IGRA  as 
implemented  by  25  CFR  522.8  (58  FR 
5811  (January  22. 1993)).  requires  the 
Commission  to  publish,  in  the  Federal 
Register,  approved  class  III  gaming 
ordinances. 

The  IGRA  requires  all  tribal  gaming 
ordinances  to  contain  the  same 
requirements  concerning  ownership  of 
the  gaming  activity,  use  of  net  revenues, 
annual  audits,  health  and  safety, 
background  investigations  and  licensing 
of  key  employees.  The  Commission, 
therefore,  believes  that  publication  of 
each  ordinance  in  the  Federal  Register 
would  be  redundant  and  result  in  an 
imnecessary  cost  to  the  Commission. 
The  Commission  believes  that 
publishing  a  notice  of  approval  of  each 
class  III  gaming  ordinance  is  sufficient 
to  meet  the  requirements  of  25  U.S.C. 
2710(d)(2)(B).  Also,  the  Commission 
will  make  copies  of  approved  class  III 
ordinances  available  to  the  public  upon 
request.  Requests  can  be  made  in 
writing  to:  National  Indian  Gaming 
Commission.  1850  M  St..  NW..  suite 
250.  Washington.  DC  20036. 

The  Chairman  has  approved  tribal 
gaming  ordinances  authorizing  class  III 
gaming  for  the  following  Indian  tribes: 

Apache  Tribe  of  Oklahoma 
Agua  Caliente  Band  of  Cahuilla  Indians 
Bad  River  Band  of  Lake  Superior  Chippewas 
Bay  Mills  Indian  Community 
Chippewa  Cree  Tribe 
Chitimacha  Tribe  of  Louisiana 
Forest  County  Potawatomi  Community 
Grand  Portage  Band  of  Chippewa  Indians 
Grande  Ronde  Indian  Community 
Hoopa  Valley  Tribe 
Lower  Sioux  Indian  Community 
Mississippi  Band  of  Choctaw  Indians 
Nooksack  Indian  Tribe 
Pasqui  Yaqui  Tribe  of  Arizona 
Reno-Sparks  Indian  Colony 
Seneca-Cayuga  Tribe 

Shakopee  Mdewakanton  Sioux  Community 
Soboba  Band  of  Mission  Indians 
Sokaogon  Chippewa  Community 
Standing  Rock  Sioux  Tribe 
-    ^ockbridge-Munsee  Community 
Swinomish  Indian  Reservation 
Tohono  O'Odham  Nation 
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Tonto  Apache  Tribe 

White  Earth  Band  of  Chippewa  Indians 

White  Mountain  Apache  Tribe 

Yavapai-Apache  Nation 

Anthony ).  Hope, 

Chairman. 

[FR  Doc.  93-30469  Filed  12-13-93,  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Amendment  to  a  License  To  Export  a 
Utilization  Facility 

Pursuant  to  10  CFR  110.70(b)  "Public 
notice  of  receipt  of  an  appUcation", 


please  take  notice  that  the  Nuclear 
Regulatory  Commission  has  received  the 
following  request  to  amend  Export 
License  XR69.  A  copy  of  the 
amendment  request  is  on  file  in  the 
Nuclear  Regulatory  Commission's 
Public  Document  Room  Focated  at  2120 
L  Street.  NW.,  Washington,  DC 

A  request  for  a  hearing  or  petition  for 
leave  to  intervene  may  be  filed  within 
30  days  after  publication  of  this  notice 
in  the  Federal  Register.  Any  request  for 
hearing  or  petition  for  leave  to  intervene 
shall  be  served  by  the  requestor  or 
petitioner  upoD  the  appbcant.  the  Office 
of  the  General  Coimsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 


DC  20555;  the  Secretary,  U.S.  Nuclear 
Regulatory  Gommission;  and  the 
Executive  Secretary,  U.S.  Department  of 
SUte,  WashingtcHi,  DC  20520. 

In  its  review  of  a  request  to  amend  a 
license  to  export  a  utilization  facility  as 
defined  in  10  CFR  part  110  and  noticed 
herein,  the  Commission  does  not 
evaluate  the  health,  safety  or 
environmental  effects  in  the  recipient 
nation  of  the  facility  to  be  exported.  The 
information  concerning  this  request  to 
amend  follows: 

NRC  Export  License  Amendment 


^estinghouse  Elect.  11/16/93.  11/17/93.  XR69/14 


rat  appNcant.  date  of  appl.,  date  received,  Dcense 
amend.  No. 


Description 


One  (1)  reactor  vessel 
head. 


Vahje 


Company  Proprietary 


End  use 


For  use  In  Rir^ghats  II 


Country  ot 
destination 


Sweden. 


Dated  this  8tb  day  of  December  1993  at 
^ockville.  Maryland. 

For  the  Nuclear  Regulatory  Commission. 
Ronald  D.  Hauber, 

issistant  Director  for  Exports,  Security,  and 
xifety  Cooperation,  Office  of  International 
vograms. 
FR  Doc.  93-30433  Filed  12-13-93;  8:45  am] 
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OFRCE  OF  MANAGEMENT  AND 
BUDGET 

I>ffice  of  Federal  Procurement  Policy 

Final  Subcontract  Reporting  System 
Test  Plan  and  Reporting  Form; 
Corrections 

agency:  Executive  Office  of  the 
President,  Office  of  Federal 
Procurement  Policy.  Office  of 
Management  and  Budget . 
action:  Technical  corrections  to  Final 
Subcontract  Reporting  System  Test  Plan 
and  Reporting  Form. 

SUMMARY:  The  final  Subcontract 
Reporting  System  Test  Plan  and 
Reporting  Form  were  published  in  the 
Federal  Register  on  October  27, 1993 
(58  FR  57869).  We  are  issuing  technical 
corrections  to  Attachment  A  (Flowchart 


for  Reporting  Subcontracting  Activitj^ 
as  follows: 

1.  In  the  sixth  bullet,  second 
paragraph,  change  "Item  11"  to  "Item 
12." 

2.  In  the  sixth  bullet,  the  fourth 
paragraph  is  revised  as  follows: 
Contractor  A  is  responsible  for 
aggregating  the  quiarterly  subcontracting 
data  from  its  subcontractors  and 
reporting  the  information  in  Item  12  on 
Form  XXX.  Contractor  A  should  Include 
its  subcontracting  data  in  the  1st  tier 
line,  and  include  Contractor  B's  data  in 
the  2nd  tier  line. 

In  addition,  the  reporting  form  (Form 
XXX — Subcontract  Activity  for 
Individual  Contracts)  is  revised  to 
include  a  new  Part  IQ  title  line,  a 
renumbering  of  the  succeeding  part 
numbers,  new  blocks  in  Item  8  to 
indicate  the  appropriate  reporting 
entity's  tier  level,  and  a  change  in  the 
Item  12  title.  The  revised  form  is 
included  in  this  notice.  The  technical 
corrections  to  the  Form  JCXX 
instructions  are  as  follows: 

1.  Change  the  first  sentence  in  Item  8 
to  read:  Check  whether  the  reporting 
entity's  tier  level  is  prime  or  first  tier. 

2.  Insert  between  item  10  and  Item  11, 
a  new  Part  ID  title  line:  Part  CL  To  be 
Completed  by  1st  Tier  Subcontractors. 


3.  Change  the  original  Part  III  to  read 
Part  IV. 

4.  Change  the  second  sentence  in  Item 
12  to  read:  This  figure  is  the  sum  of  all 
subcontractor  dollars  reported  by  the 
large  business  subcontractors  for  the 
quarter. 

5.  Change  the  parenthetical  at  the  end 
of  Hem  12  to  read:  (For  example,  the 
Federal  prime  contractor  shall  report  in 
the  1st  tier  line,  its  cumulative  direct 
subcontract  awards  for  the  quarter. 
Under  the  2nd  tier  line,  the  Federal 
prime  contractor  shall  include  all 
quarterly  subcontract  awards  made  by 
its  1st  tier  subcootractors.) 

6.  Change  the  original  Part  IV  to  read 
PartV. 

DATES:  "ff  ese  technical  corrections  are 
effective  upon  publication. 

FOR  FURTHER  INFORMATION  CONTACT: 

Linda  G.  Williams,  Deputy  Associate 
Administrator,  (202)  395-3302. 

List  of  Subjects 

Government  procurement.  Small 
business  procur^nent. 

Dated:  December  8, 1993. 
Steven  Keonan. 

AdiJitnistrotor. 
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SUBCONTRACT  ACTIVITY  FOR  INDIVIDUAL  CONTRACTS 

SMALL  BUSINESS  COMPETITIVENESS  DEMONSTRATION  PROGRAM 
rmiS  FORM  SHALL  NOT  BE  COMPLETED  BY  SMALL  BUSINESS  FIRMS) 

•.Mrr  I.  TO  BE  COMPLETED  BY  FEDERAL  CONTRACTING  ACTIVITY 

1.   PARTICIPATING  AGENCY  -»     CONTRACTING  ACTIVITY 
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3.  FEDERAL  PRIME  CONTRACT  NUMBER 


4.   SIC  CODE 


PART  M.  TO  BE  COMPLETED  BY  FEDERAL  PRIME  CONTRACTORS  AND/OR  SUBCONTRACTORS 

5.  REPORTING  CONTRACTOR/SUBCONTRACTOR  6.    DATE  / / — 


7.   REPORTING  ENTITY'S  CONTRACT  NUMBER 


9.  REPORTING  PERIOD: 

FISCAL  YEAR 

I    I  OCTOBER  1  -  DECEMBER  31 
I     I  JANUARY  1  -  MARCH  31 
I     I  APRIL  1  -  JUNE  30 
I     I  JULY  1  -  SEPTEMBER  30 


8    REPORTING  ENTITY'S  TIER  LEVEL 
[     1  Prime     I    1  1  st  Tier 

10.  REPORT  IS: 
I    I  REGULAR 
I     I  FINAL 
1     I  REVISION 


PART  Ml.  TO  BE  COMPLETED  BY  1ST  TIER  SUBCONTRACTORS 

11.  SUBCONTRACT  AWARDS  THIS  PERIOD  mouNDBD  whole dollarSi 

(a)  SMALL  BUSINESS  (INCLUDING  SMALL  DISADVANTAGED) 

($  AMOUNT  OF  11(c)l 

(b)  LARGE  BUSINESS  ($  AMOUNT  OF  1 1  {ell  ^ 
(c»  TOTAL  ISUM  OF  1 1  (a)  and  1 1  (bll  ^ 
(d)  SMALL  DISADVANTAGED  BUSINESS  ($  AMOUNT  OF  1 1  Jell  I 

PART  IV.   TO  BE  COMPLETED  BY  FEDERAL  PRIME  CONTRACTORS  ONLY 

12.  CUMULATIVE  SUBCONTRACT  AWARDS  FOR  THE  QUARTER  (BY  TIER] 


DOLLARS 
% 


TjES 

(ai  SMALL  BUSINESS 
(IMCL   OlSADVANTAGEO) 

(bl  LARGE 

BUSINESS 

(c)  CUMULATIVE 
T(?TAV 

Id)  SMALL 

OISAOVANTACED 

PUSINESS 

1st 

$ 

$ 

$ 

» 

2nd 

$ 

$ 

$ 

$ 

Total 

$ 

$ 

$ 

$ 

PART  V.  TO  BE  COMPLETED  BY  FEDERAL  PRIME  CONTRACTORS  AND/OR  SUBCONTRACTORS 

13    NAME^TITLE  SIGNATURE  TELEPHONE  NUMBER 


U.   REPORT  APPROVED  BY 
12/93 


NAME  AND  TITLE 


SIGNATURE 


FORM  XXX 


RAILROAD  RETIREMENT  BOARD 

1994  Railroad  Experience  Rating 
Proclamationa 

AGENCY:  Railroad  Retirement  Board. 
ACTION:  Notice. 

SUMMARY:  The  Railroad  Retirement 
Board  is  required  by  paragraph  (1)  of 
section  8(c)  of  the  Railroad 
Unemployment  Insurance  Act  (Act)  (45 
U.S.C.  358(c)(1)),  as  amended  by  Public 
Law  100-647,  to  proclaim  by  October  15 
of  each  year  certain  system-wide  factors 
used  in  calculating  experience-based 
employer  contribution  rates  for  the 
following  year.  The  Board  is  further 
required  by  section  8(c)(2)  of  the  Act  to 
publish  the  amounts  so  determined  and 
proclaimed.  Pursuant  to  section  8(c)(2), 
the  board  gives  notice  of  the  following 
system-wide  factors  used  in  the 
computation  of  individual  employer 
contribution  rates  for  1994: 

(1)  The  balance  to  the  credit  of  the 
Railroad  Unemployment  Insurance 
(RUI)  Account,  as  of  June  30,  1993,  is 
$255,918,947.08; 

(2)  The  balance  of  any  new  loans  to 
the  Account,  including  accrued  interest, 
is  zero; 

(3)  The  system  compensation  base  is 
$2,732,288,039.48; 

(4)  The  system  unallocated  charge 
balance  is  -$140,159,878.18; 

(5)  The  pooled  credit  ratio  is  0.0022; 

(6)  The  pooled  charge  ratio  is  zero; 

(7)  The  surcharge  rate  is  zero. 
The  Railroad  Retirement  Board, 

pursuant  to  section  10(d)  of  the  Act, 
determined  that  the  balance  to  the  credit 
of  the  Account  was  sufficient  to  fully 
repay  the  outstanding  balance  of  the 
loan,  including  interest,  due  the 
Railroad  Retirement  (RR)  Account.  On 
June  29, 1993,  the  Secretary  of  the 
Tireasury  transferred  $180,241,803.96 
from  the  RUI  Accoimt  to  the  RR 
Account,  liquidating  the  debt  due  from 
the  RUI  Account  to  the  RR  Account 
attributable  to  loans  made  prior  to 
October  1, 1985.  The  balance  in  notice 
(1)  reflects  this  retransfer  of  funds. 
DATES:  The  balance  in  notice  (1)  and  the 
determinations  made  in  notices  (3) 
through  (7)  are  based  on  data  as  of  June 
30, 1993.  The  balance  in  notice  (2)  is 
based  on  data  as  of  September  30, 1993. 
The  determinations  made  in  notices  (5) 
through  (7)  apply  to  the  calculation, 
under  section  8(a)(1)(C)  of  the  Act,  of 
employer  contribution  rates  for  1994. 
ADDRESSES:  Secretary  to  the  Board, 
Railroad  Retirement  Board,  844  Rush 
Street,  Chicago,  Illinois  60611. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  E.  Helmling,  Chief  of  Experience 
Rating,  Bureau  of  Unemployment  and 


Sickness  Insurance,  Railroad  Retirement 
Board,  844  Rush  Street,  Chicago,  Illinois 
60611,  telephone  (312)  751-4567,  (FTS) 
386-4567. 

Dated:  December  3, 1993. 

By  authority  of  the  Board.    ~ 
Beatrice  Ezeraki, 
Secret(uy  to  the  Board. 
[PR  Doc.  93-30396  Filed  12-13-93;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-33293;  International  Series 
Release  No.  620;  FHe  No.  SR-Amex-93-33] 

Self-Regulatory  Organizations;  Rling 
of  Proposed  Rule  Change  by  the 
American  Stock  Exchange,  Inc. 
Relating  to  the  Expansion  of  Auto-Ex 
for  Orders  In  Japan  Index  Options 

December  6, 1993. 

Piirsuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  November  4,  1993, 
the  American  Stock  Exchange  ("Amex" 
or  "Exchange")  filed  with  the  Sectirities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  1, 11,  and 
III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  expand  its 
Auto-Ex  System  to  permit  the  automatic 
execution  of  up  to  99  contracts  for 
market  and  marketable  limit  orders  in 
Japan  Index  ("JPN")  options. 

The  text  of  the  proposal  is  available 
at  the  Office  of  the  Secretary,  Amex  and 
at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B)  and  (C)  below,  of  the 


most  significant  aspects  of  such 
statements.     * 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Auto-Ex  is  the  Exchange's  automatic 
execution  system  that  provides  for  the 
instantaneous  execution  of  market  and 
marketable  limit  orders  of  up  to  ten 
contracts.  Auto-Ex  reports  the 
executions  back  to  the  member  firm 
entering  the  order,  to  the  Exchange's 
Market  Data  System  for  dissemination  to 
the  public  through  the  vendor  system, 
and  to  the  comparison  as  a  "locked-in" 
trade.  If  the  best  bid  or  offer  is  on  the 
specialist's  book,  the  incoming  order  is 
routed  to  the  specialist's  post  where  it 
is  executed  against  the  book  order,  thus 
assuring  public  customers'  orders  on  the 
book  retain  priority  over  orders  in  the 
crowd.  If  the  best  bid  or  offer  is  not  on 
the  specialist's  book,  contra  side  of  the 
Auto-Ex  trade  is  assigned  on  a  rotation 
basis  either  to  one  of  the  Amex 
Registered  Option  Traders  who  have 
signed  on  the  system  or  to  the  specialist. 

When  the  Exchange  began  using  the 
Auto-Ex  system  in  December  1985, 
order  eligibility  (market  and  marketable 
limit  orders)  for  Auto-Ex  was  10 
contracts  and  in  September  1987  the 
Exchange  received  SEC  approval  to 
expand  the  eligible  number  to  20 
contracts.!  The  Exchange  also  has 
received  SEC  approval  to  expand  the 
eligible  number  of  contracts  in  an  Auto- 
Ex  order  to  99  contracts  for  the 
histitutional  ("XII"),  the  Major  Market 
("XMI")  and  the  MidCap  400  ("MID") 
Indexes.* 

The  Exchange  began  trading  options 
on  the  JPN  in  1990.  Due  to  the  steady 
increase  in  volume  and  liquidity  in  JPN 
options,  the  Exchange  believes  that  an 
expansion  of  Auto-&(  eligible  orders  to 
99  contracts  is  appropriate.  According 
to  the  Amex,  an  increase  in  Auto-Ex 
order  size  for  JPN  options  will  further 
enhance  the  Exchange's  order  entry  and 
execution  systems  and  should  have 
greater  appeal  to  both  retail  and 
institutional  users.  Member  firms  who 
utilize  the  Auto-Ex  system  have 
expressed  a  great  deal  of  satisfaction 
with  the  resulting  quick  and  timely 
executions. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 


1  Securities  Exchange  Act  Release  No.  24899 
(September  iS,  1987),  52  FR  35012  (September  16. 
1987). 

2  Securities  Exchange  Act  Release  Nos  25950 
(July  28.  1988),  S3  FR  29293  (August  3.  1988), 
29803  (October  10, 1991),  56  FR  52081  (October  17. 
1991),  30290  (January  27, 1992),  57  FR  4072 
(February  3, 1992). 
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section  6(b)  of  tbe  Act,  in  general,  and 
section  6(b)(5).  in  partiailar,  in  that  it  is 
designed  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  national  market 
system. 

(B)  Self-Regulatory  Organization's 
Statement  on  Bunien  on  Competition 

The  Amex  believes  that  the  proposed 
rule  change  will  not  impose  a  biirden  on 
competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

m.  Date  of  E£Eectiveness  of  the 
Proposed  Rule  Oiange  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  SolicitatioD  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Pubhc  Reference 
Section.  450  Fifth  Street.  NW.. 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 


above  and  should  be  submitted  by 
January  4, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland. 
Deputy  Secretary. 

[PR  Doc.  93-30450  Filed  12-13-93:  8:45  am) 
BNJJNQ  COOC  SOia-OI-M 

(Investment  Compeny  Act  fM.  No.  19927; 
812-8688] 

Bull  &  Bear  Financial  News  Composite 
Fund,  Inc.,  et  al.;  Application 

December  7. 1993. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  ("Act"). 

APPLICANTS:  Bull  &  Bear  Financial  News 
Composite  Fund,  Inc.  ("FNCI"),  Bull  & 
Bear  Fimds  I,  Inc.  ("Funds  I"),  and  Bull 
&  Bear  Advisers,  Inc.  ("Advisers"). 
RELEVANT  ACT  SECTIONS:  Exemption 
requested  under  section  17(b)  of  the  Act 
from  the  provisions  of  section  17(a)  of 
the  Act,  and  pursuant  to  section  17(d) 
and  rule  17d-l. 

SUMMARY  OF  APPUCATION:  Applicants 
seek  an  order  permitting  Bull  &  Bear 
Quality  Growth  Fund  ("Quality"),  a 
series  of  Funds  I,  to  acquire  all  of  the 
assets  of  FNCI  in  exchange  for  shares  of 
Quality. 

FILING  DATE:  The  application  was  filed 
on  November  8, 1993  and  amended  on 
December  3, 1993. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  appUcation  will  be 
issued  imless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
January  3, 1994,  and  should  be         -  '- 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SECs  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  WasWngton,  DC  20549. 
Applicants,  11  Hanover  Square.  New 
York.  New  York  10005. 
FOR  FlffTTHER  INFORMATION  CONTACT: 


>  17  CFR  200.  JO-3(aKl2)  (1993). 


James  E.  Anderson,  Staff  Attorney,  at 
(202)  272-7027.  or  C  David  Messman. 
Branch  Chief,  at  (202)272-3018 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1 .  Funds  I  and  FNCI  each  are 
registered  open-end  management 
investment  companies  organized  as 
Maryland  corporations.  As  of  November 
1, 1993,  the  net  asset  of  Quality  and 
FNa  were  $579,836  and  $5,912,016. 
respectively.  Advisers  is  the  investment 
adviser  of  Quality  and  FNQ  and  owns 
approximately  83%  of  the  outstanding 
shares  of  Quality. 

2.  FNCIs  existing  investment 
objective  is  to  invest  in  the  common 
stocks  included  in  the  Financial  News 
Composite  Index.  Publication  of  the  - 
index  ceased  as  of  October  18, 1993.  As 
a  result,  FNQ's  investment  limitations 
require  it  to  use  its  best  efforts  to  hold 

a  shareholder  meeting  to  consider  a 
proposal  to  use  this  index  as  constituted 
prior  to  such  cessation,  or  to  use  another 
index  selected  or  formulated  by 
Advisers.  FNQ's  directors  considered  a 
number  of  alternatives,  including 
proposing  an  alternative  index  to 
shareholders  for  their  approval,  but 
determined  to  reorganize  FNCI  by 
merging  it  with  Quality. 

3.  Subject  to  and  contingent  upon 
receipt  of  the  affirmative  vote  of  the 
holders  of  at  least  a  majority  of  the 
outstanding  shares  of  common  stock  of 
FNQ,  QuaUty  proposes  to  acquire 
substantially  all  of  the  assets  of  FNCI  in 
exchange  for  shares  of  Quality  and  the 
assumption  by  QuaUty  of  the  liabilities 
of  FNCI.  Applicants  seek  an  exemption 
pursuant  to  section  17(b)  from  the 
provisions  of  section  17(a),  and  an  order 
pursuant  to  section  17(d)  and  rule  17d- 
1  to  permit  the  transactions  necessary  to 
complete  the  proposed  reorganization 
(the  "Reorganization"). 

4.  At  a  meeting  held  on  November  3, 
1993,  the  boards  of  directors  of  Funds 

I  and  FNQ,  including  a  majority  of  the 
non-interested  directors,  unanimously 
approved  the  Reorganization.  In 
approving  the  Reorganization,  each 
board  found  that  participation  in  the 
Reorganization  is  in  the  best  interests  of 
the  relevant  fund  and  that  the  interests 
of  existing  shareholders  of  the  fund  vdll 
not  be  diluted  as  a  result  of  the 
Reoi^ganization.  Each  board  based  its 
decision  to  approve  the  Reorganization 
on  a  number  of  factors,  including:  (a) 
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The  relative  past  growth  in  assets  and 
investment  performance  of  FNQ;  (b)  the 
future  prospects  of  each  fund,  both 
under  circumstances  where  they  are  not 
reorganized  and  if  the  Reorganization  is 
effected;  (c)  the  compatibility  of  the 
objectives,  policies  and  restrictions  of 
FNQ  and  Quality;  (d)  the  effect  of  the 
Reorganization  on  the  expense  ratios  of 
the  funds;  (e)  the  costs  of  the 
Reorganization  to  the  funds;  (f)  whether 
any  future  cost  savings  could  be 
achieved  by  combining  the  funds;  (g) 
the  tax-free  nature  of  the 
Reorganization;  (h)  alternatives  to  the 
Reorganization;  and  (i)  the  actual  and 
potential  benefits  to  the  funds'  affiliates, 
including  Advisers,  Bull  k  Bear  Service 
Center,  Inc.  (the  "Distributor")  and  their 
parent.  Bull  &  Bear  Group,  Inc. 

5.  Applicants  contemplate  that  the 
Reorganization  will  be  submitted  for 
approval  by  the  shareholders  of  FNQ  at 
a  meeting  scheduled  to  be  held  on  or 
about  December  31, 1993.  A  prospectus/ 
proxy  statement  comparing  the  two 
funds  and  describing  the  Reorganization 
and  the  reasons  therefor  soon  will  be 
sent  to  shareholders  of  FNQ.  Assuming 
that  the  required  shareholder  vote  is 
obtained  at  the  shareholders  meeting, 
the  closing  is  expected  to  be  held 
shortly  thereafter  (and  following  the 
issuance  of  the  order  requested  hereby). 

6.  The  number  of  full  and  fractional 
shares  of  Quality  to  be  issued  to 
shareholders  of  FNQ  will  be 
determined  on  the  basis  of  net  asset 
values,  by  dividing  the  value  of  FNQ's 
total  net  assets  by  the  net  asset  value  of 
a  share  of  Quality.  The  Reorganization 
is  intended  to  be  a  reorganization  within 
the  meaning  of  section  368(a)(1)(C)  of 
the  Internal  Revenue  Code  under  which 
no  gain  or  loss  would  be  recognized  by 
FNQ,  Quality,  or  their  shareholders. 
Advisers  will  bear  any  expenses 
incurred  in  connection  with  the 
Reorganization. 

7.  Although  the  reorganization 
agreement  provides  that  any  of  its 
provisions  may  be  waived,  amended, 
modified,  or  supplemented  by  mutual 
written  agreement  of  the  parties, 
applicants  agree  not  to  make  any 
material  changes  to  the  agreement  that 
affect  the  application  without  prior 
approval  of  the  SEC  staff.  AppHcants 
also  agree  not  to  waive,  amend,  or 
modify  any  provision  of  the 
reorganization  agreement  that  is 
required  by  state  or  federal  law  to  effect 
the  Reorganization. 

8.  Each  fund's  shareholders  should 
benefit  from  the  reorganization  because 
the  expected  increase  in  size  of  the 
combined  fund,  both  immediately  after 
the  Reorganization  and  through 
improved  potential  for  growth  of 


Quality  in  the  future,  should  assist  in  its 
abiUty  to  invest  more  effectively,  to 
achieve  certain  economies  of  scale  and, 
in  turn,  to  potentially  increase  its 
operating  efficiencies  and  facilitate 
portfolio  management. 

9.  For  its  services  to  FNQ,  Advisers 
receives  a  fee,  payable  monthly,  based 
on  FNQ's  average  daily  net  assets  at  the 
annual  rate  of  .40%  up  \o  $250  million 
in  assets,  .35%  from  $250  million  to 
$500  million,  and  .30%  over  $500 
million.  Ad\'isers  has  agreed  in  its 
investment  advisory  agreement  with 
FNQ  that  it  will  guarantee  that  the 
operating  expenses  of  FNQ  (including 
investment  management  fees  but 
excluding  taxes,  interest,  brokerage 
commissions,  expenses  incurred 
pursuant  to  a  distribution  plan  under 
rule  12b-l,  and  extraordinary 
expenses),  expressed  as  a  percentage  of 
average  daily  net  assets,  will  not  exceed 
for  each  fiscal  year  1.5%  of  the  FNQ's  . 
average  daily  net  assets. 

10.  Tor  its  services  to  Quality, 
Advisers  receives  no  investment 
management  fee  until  Quality's  net 
assets  reach  $5  million.  Thereafter, 
Advisers  receives  a  fee,  payable 
monthly,  based  on  Quality's  average 
daily  net  assets  at  the  annual  rate  of  1% 
up  to  $10  million  in  assets,  .875%  from 
$10  million  to  $30  milUon,  .75%  from 
$30  million  to  $150  million,  .625%  from 
$150  million  to  $500  miUion,  and  .50% 
over  $500  million.  It  is  anticipated  that 
following  the  Reorganization  Quality's 
net  assets  will  exceed  $5  million. 
Advisers  has  agreed  in  its  investment 
advisory  agreement  with  Quality  that  it 
will  waive  all  or  part  of  its  fee  or 
reimburse  Quality  or  Funds  I  (if 
applicable)  if  and  to  the  extent  that 
Quahty's  aggregate  operating  expenses 
exceed  the  most  restrictive  limit 
imposed  by  any -state  in  which  shares  of 
Quality  are  quaUfied  for  sale.  Currently, 
the  most  restrictive  such  limit 
applicable  to  Quality  is  2.5%  of  the  first 
$30  million  of  the  Quality's  average 
daily  net  assets,  2%  of  the  next  $70 
million  of  its  average  daily  net  assets, 
and  1.5%  of  its  average  net  assets  in 
excess  of  $100  million.  Certain 
expenses,  such  as  brokerage 
commission,  taxes,  interest,  rule  12b-l 
plan  fees,  certain  expenses  attributable 
to  investing  outside  the  United  States 
and  extraordinary  items,  are  excluded 
from  this  limitation. 

11.  Neither  FNQ  nxDr  Quality  charge 
a  sales  load  or  impose  a  charge  for 
exchanges  between  funds  in  the  Bull  & 
Bear  family.  Both  Fimds,  however,  have 
adopted  a  rule  12b-l  distribution  plan. 
Quality  pays  the  Distributor  a 
distribution  fee  in  the  amount  of  .75% 
per  aimum  of  its  average  daily  net  assets 


and  a  service  fee  in  the  amount  of  .25% 
per  aimum  of  its  average  daily  net 
assets.  No  change  to  Quality's  plan,  the 
surviving  plan  in  the  Reorganization, 
will  be  made  in  connection  with  the 
Reorganization. 

12.  Under  FNQ's  rule  12b-l  plan. 
FNQ  may  reimburse  the  Distributor  in 
an  amount  up  to  .25%  of  its  average 
daily  net  assets.  The  Distributor  may 
from  time  to  time  incur  expenses  in 
distributing  shares  of  the  FNQ  in  excess 
of  the  amounts  currently  reimbursed 
pursuant  to  the  plan,  which  expenses 
may  be  reimbursed  in  the  future.  As  of 
June  30, 1993,  the  Distributor  had 
incurred  approximately  $222,900  of 
such  expenses  not  yet  reimbursed  by 
FNQ,  amounting  to  3.62%  of  FNQ's  net 
assets.  Neither  the  Distributor  nor  any 
other  party  will  seek  recovery  of  thesp 
expenses  after  the  Reorganization. 

13.  Advisers  and  its  affiliates  may 
receive  some  benefits  from  the 
Reorganization.  These  include:  (a)  A 
higher  effective  investment  management 
fee  rate  for  Quality  as  compared  to 
FNQ;  (b)  a  decrease  in  expense 
reimbursements  by  Advisers  due  to  the 
higher  expense  level  that  must  be 
reached  before  reimbursement  by 
Advisers  is  required;  (c)  the  potential  for 
the  receipt  of  higher  aggregate 
investment  management  fees  if,  as  is 
hoped,  the  combined  fund's  assets  grow 
faster  than  would  be  the  case  for  the  two 
funds  in  the  absence  of  the 
reorganization;  and  (d)  payment  of 
higher  rule  12b-l  fees  to  the  Distributor, 
an  affiliate  of  Advisers,  as  compensation 
for  its  distribution  and  service  activities. 
Additionally,  there  is  the  possibility 
that  economies  with  respect  to 
distribution  costs  might  be  realized  in  a 
combined  fund  so  that  to  the  extent  that 
expenditures  by  the  Distributor  in  a 
given  year  amount  to  less  than  1%  of 
the  combined  fund's  net  assets,  the 
Distributor  will  reaUze  a  profit.  The 
directors  of  Funds  I  and  FNQ,  including 
the  non-interested  directors,  have 
concluded  that  any  potential  benefits  to 
Advisers  as  a  result  of  the 
reorganization  are  on  balance 
outweighed  by  the  commitment  of 
Advisers  to  bear  all  the  expenses 
incurred  in  connection  with  the 
reorganization  and  the  potential  benefits 
of  the  reorganization  to  FNQ  and 
Quality  and  their  shareholders. 

Applicants'  Legal  Analysis 

1.  Section  2(a)(3)  defines  the  term 
"affiliated  person  of  another  person"  to 
include,  in  relevant  part,  (a)  any  person 
directly  or  indirectly  owning, 
controlling,  or  holding  with  the  power 
to  vote,  5%  or  more  of  the  outstanding 
voting  securities  of  such  other  person; 
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(b)  any  peison  directly  or  indirectly 
controlling,  controlled  by.  or  under 
common  control  with  such  other 
person:  and  (c)  if  such  other  person  is 
an  investment  company,  any  investment 
adviser  thereof.  Advisers  is  the 
investment  adviser  to  both  Quality  and 
FNQ.  In  addition.  Advisers  is  an 
"af&liated  person"  of  Quality  within  the 
meaning  of  section  2(a)(3)(B)  because 
Advisers  beneficially  owns  5%  or  more 
of  the  shares  of  Quality.  Because  of 
these  relationships,  the  Reorganization 
is  prohibited  by  section  17(a). 

2.  Section  17(a)  provides  that  it  is 
imlawful  for  any  affiliated  person  of  a 
registered  investment  company,  or  an 
affiliated  person  of  such  affiliated 
person,  acting  as  principal  knowingly  to 
sell  any  secxirity  or  other  property  to 
such  investment  company  or  to 
purchase  from  such  investment 
company  any  security  or  other  property. 
Rule  17a-8  exempts  from  the 
prohibitions  of  section  17(a)  mergers, 
consolidations,  or  purchases  or  sales  of 
substantially  all  of  the  assets  of 
registered  investment  companies  that 
are  affiliated  persons  solely  by  reason  of 
havin^Acommon  investment  adviser, 
common  directors,  and/or  common 
officers,  provided  that  certain 
conditions  set  forth  in  the  rule  are 
satisfied.  The  Reorganization  would  be 
exempt  from  the  provisions  of  section 
17(a)  Dy  virtue  of  rule  17a-8  and  might 
not  be  subject  to  rule  17d-l  but  for  the 
fact  that  Advisers  beneficially  owns 
more  than  5%  of  the  outstanding  shares 

of  Quality. 

3.  Section  17(b)  provides  that, 
notwithstanding  section  17(a).  any 
person  may  file  an  application  for  an 
order  exempting  a  proposed  transaction 
and  the  Commission  shall  grant  such 
order  if  evidence  establishes  that  the 
terms  of  the  proposed  transaction  are 
reasonable  and  rair  and  do  not  involve 
overreaching,  and  that  the  proposed 
transaction  is  consistent  with  the  policy 
of  each  registered  investment  company 
concerned  and  the  general  purposes  of 
the  Act. 

4.  Section  17(d)  prohibits  any 
affiUated  person  of,  or  principal 
underwriter  for,  a  registered  investment 
company,  or  an  affiliated  person  of  such 
a  person,  acting  as  principal  firom 
effecting  any  transaction  in  which  such 
investment  compai^y  is  a  joint,  or  joint 
and  several,  participant  with  such 
person  in  contravention  of  such  rules 
and  regulations  as  the  Commission  may 
prescribe.  Rule  17d-l  provides  that  no 
joint  transaction  covered  by  the  rule 
may  be  consummated  imless  the 
Commission  grants  an  examptive 
apphcation  after  considering  whether 
the  participation  of  the  investment 


company  involved  is  consistent  with  the 
provisions,  policies  and  purposes  of  the 
Act  and  the  extent  to  which  the 
participation  is  on  a  basis  different  from 
or  less  advantageous  than  that  of  other 
participants. 

5.  The  proposed  sale  of  assets  by  FNCI 
to  Quality  and  the  related  transactions 
involved  in  the  Reorganization  might  be 
deemed  to  be  a  joint  enterprise  or  other 
joint  arrangement  in  which  a  registered 
investment  company  and  affiUated 
person  of  such  company  are 
participants.  Applicant^  seelt  an  order  to 
eliminate  the  possibility  that  the 
Reorganization  would  be  prohibite;!  by 
section  17(d)  and  rule  17d-l. 

6.  Applicants  submit  that  the 
Reorganization  meets  the  standards  for 
relief  under  section  17(b)  and  rule  17d- 
1.  The  Reorganization  is  expected  to 
benefit  each  fund's  shareholders 
because  the  expected  increase  in  size  of 
the  combined  fund,  both  immediately 
after  the  Reorganization  and  through 
improved  potential  for  growth  of 
Quality  in  the  future,  should  assist  in  its 
ability  to  invest  more  effectively,  to 
achieve  certain  economies  of  scale  and. 
in  turn,  to  potentially  increase  its 
operating  efficiencies  and  fodlitate 
portfolio  management.  The 
Reorganization  will  be  effected  on  the 
basis  of  the  funds'  net  asset  values  on 

a  tax-free  basis. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarUnd, 
Deputy  Secretary. 

IFR  Doc  93-30407  Filed  12-13-93;  8:45  am] 
BILLMQ  COOC  WIA-Ot-H 

[Investment  Company  Act  Retem*  No. 
19926:811-4491] 

The  Integrity  Portfolioe,  Inc.; 
Application  for  Deregistration 

December  7. 1993. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

action:  Notice  of  appUcation  for       '  *• 

deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANT:  The  Integrity  Portfolios.  Inc. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPUCATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
RUNG  DATES:  The  application  on  Form 
N-8F  was  filed  on  October  12. 1993, 
and  amended  on  November  22, 1993. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 


hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received,l?y  Uie  SEC  by  5:30  p.m.  on 
January  4, 1994.  and  sliould  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
wTiting  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary.  SEC,  450  5th 
Street.  NW..  Washington,  DC  20549. 
Applicant.  1751  Mound  Street,  Suite 
lA,  Sarasota,  Florida  34236. 
FOR  FURTHER  MFORMATtON  CONTACT: 
James  J.  Dwyer,  Staff  Attorney,  at  (202) 
504-2920,  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  272-3030  (Office 
of  Investment  Company  Regulation, 
EKvision  of  Investment  Management). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
appUcation.  The  complete  appUcation 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  a  Maryland 
corporation  and  an  open-end 
management  company.  On  December 
11, 1991,  appUcant  registered  as  an 
investment  company  under  section  8(b) 
of  the  Act,  and  filed  a  registration 
statement  on  Form  N-lA  to  register  an 
unlimited  number  of  shares  under  the 
Securities  Act  of  1933  with  respect  to  its 
two  portfoUos.  the  Jordan  American 
Value  Portfolio  and  the  Jordan  Emerging 
America  PortfoUo.  The  initial  public 
offering  of  the  PortfoUos'  shares 
commenced  on  March  27. 1992. 

2.  At  a  meeting  held  on  December  9, 
1992,  appUcant's  board  of  directors 
voted  to  approve  a  plan  of  liquidation 
and  dissolution  (the  "Plan")  providing 
for  the  Uquidation  of  applicant  and  the 
distribution  of  applicant's  assets  to  its 
shareholders.  On  December  11. 1992, 
CPN  Financial  Services,  Inc.  ("CFSI"), 
applicant's  sole  shareholder,  executed  a 
unanimous  written  consent  approving 
the  Plan,  as  required  by  the  Plan  and  in 
accordance  with  appUcant's  articles  of 
incorporation.  CFSI  is  an  affiUate  of 
Equity  Assets  Management,  Inc. 
("EAM"),  appUcant's  investment 
adviser. 

3.  As  of  February  4. 1993.  there  were 
5,812  shares  of  Jordan  American  Value 
PdHfoUo  outstanding,  with  an  aggregate 
net  asset  value  of  $50,416,  and  a  net 
asset' value  of  per  share  of  $8.67  per 
share.  On  that  date,  there  were  5.000 
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shares  of  Jordan  Emerging  America 
PortibUo.  with  an  aggregate  net  asset 
value  $45,072,  and  a  net  asset  value  per 
share  of  $9.01. 

4.  On  February  5. 1993.  a  final 
Uquidating  distribution  was  made  to 
CFSI.  as  sole  shareholder,  equal  to 
CFSI's  interests  in  each  of  the  PortfoUos. 
With  respect  to  Jordan  American  Value 
PortfoUo.  CFSI  was  paid  $50,416 
representing  the  aggregate  net  asset 
value  of  the  Portfolio's  shares,  and 
$7,514.78  representing  accounts  payable 
to  CFSI.  With  respect  to  Jordan 
Emerging  America  PortfoUo,  CFSI  was 
paid  $45,072  representing  the  aggregate 
net  asset  value  of  the  PortfoUo's  ^ares, 
and  $7,589.52  representing  accounts 
payable  to  CFSI. 

5.  Each  PortfoUo  incurred  total 
organization  costs  of  $57,070.50.  On  the 
date  of  the  Uquidation,  the  unamortized 
organization  costs  of  each  PortfoUo  were 
$47,916.70.  CFSI  assumed  the  financial 
burden  of  unamortized  organization 
expenses  upon  Uquidation  to  the  extent 
that  applicant  had  amortized  such  costs 
but  never  made  any  reimbursement.  The 
expenses  incurred  in  connection  with 
appUcant's  liquidation,  approximately 
$25,000,  were  borne  of  Jordan  American 
Holdings,  Inc.,  and  its  wholly-owned 
subsitliary,  EAM. 

6.  At  the  time  of  the  appUcation, 
applicant  had  no  shareholders,  assets,  or 
liabilities.  Applicant  is  not  a  party  to 
any  Utigation  or  administrative 
procsemng.  Applicant  is  not  presently 
engaged  in,  nor  does  it  propose  to 
engage,  in.  any  business  activities  other 
than  those  necessary  for  the  winding  up 
of  its  affairs. 

7.  AppUcant  intends  to  file  articles  of 
dissolution  with  the  Maryland  secretary 
of  state. 

For  tb«  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFartasd. 
Deputy  Secretary. 

[FR  Doc  93-30408  Filed  12-13-93;  8:45  am) 
BHXMQ  COM  aOIO-OI-M 


[fW.  No.  IC-1M2S;  S11-«3t61 

Putnam  Equity  Income  Fund; 
Application 

December  7, 1993. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"  or  "Commission"). 

ACTION:  Notice  of  application  for 
deregistration  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPUCANT.  Putnam  Equity  Income  Fund. 
RELEVANT  ACT  SECTION:  Section  8(f). 


SUMMARY  OF  APPUCATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FUNG  DATE:  The  appUcation  was  filed 
on  September  15. 1993.  and  amended 
on  December  2, 1993. 
HEARINQ  OR  NOTIFICATION  Of  HEARMQ:  An 
order  granting  the  appUcation  wiU  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  appUcant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  \he  SEC  by  5:30  p.m.  on 
January  3, 1994,  and  should  be 
accompanied  by  proof  of  service  on 
appUcant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NW.,  Washington.  DC  20549. 
Applicant,  One  Post  Office  Square, 
Boston,  Massachusetts  02109. 
FOR  FURTHER  WfOntAVOH  CONTACT: 
Deep^  T.  Pai,  Uw  Qerk,  at  (202)  272- 
3809,  or  Robert  A.  Robertson.  Branch 
Chief,  at  (202)  272-3030  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  MFORMATION:  The 
foUowing  is  a  summary  of  the 
appUcation.  The  complete  application 
may  be  obtained  fw  a  fee  at  the  SECs 
Public  Reference  Brajoch. 

AppUcant's  Representations 

1.  AppUcant  is  an  open-end 
management  investment  company  that 
was  organized  as  a  business  trust  under 
the  laws  of  Massachusetts.  On  May  24, 
1991,  appUcant  registered  under  the  Act 
as  an  investment  company,  and  filed  a 
registration  statement  to  register  its 
shares  under  the  Securities  Act  of  1933. 
The  registration  statement  was  declared 
effective  on  August  21, 1991,  and 
appUcant's  initial  public  offering 
commenced  on  August  27, 1991. 

2.  On  July  9, 1993.  appUcant's  board 
of  trustees  approved  an  agreement  and 
plan  of  reorganization  (the  "Plan") 
whereby  applicant  would  transfer  aU  of 
its  assets  and  UabiUties  to  Putnam 
Strategic  Income  Trust  ("Strategic 
Income"),  a  registered  open-end 
management  investment  company 
organized  under  the  laws  of 
Massachusetts.  In  addition,  the  board  of 


trustees  made  the  findings  required  by 
rule  17a-8  under  the  Act.i 

3.  On  or  about  July  15, 1993, 
appUcant  distributed  proxy  materials  to 
its  shareholders.  At  a  meeting  held  on 
September  9, 1993,  applicant's 
shareholders  approved  the 
reorganization. 

4.  Purs\iant  to  the  Plan,  on  September 
13, 1993,  appUcant  transferred  aU  of  its 
assets,  including  aU  portfoUo  securities, 
to  Strategic  Income  in  exchange  for  (i) 
Strategic  Income  Class  A  shares  having 
an  aggregate  net  asset  value  equal  to 
appUcant's  Class  A  shares  transferred  to 
Strategic  Income  and  (ii)  Strategic 
Income  Class  B  shares  having  an 
aggregate  net  asset  value  equal  to 
applicant's  Class  B  shares  transferred  to 
Strategic  Income.  Applicant  then 
distributed  pro  rata  the  Strategic  Income 
shares  to  its  shareholders.  Thereafter, 
Strategic  Income  changed  its  name  to 
Putnam  Equity  Income  Fund. 

5.  AppUcant  and  Strategic  Income 
assumed  ratably  the  expenses  appUcable 
to  the  Plan,  in  proportion  to  their  net 
assets  as  of  September  10, 1993,  except 
that  the  costs  of  proxy  materials  and 
proxy  soUcitation  were  home  by 
appUcant.  Such  expenses  included  legal 
and  accounting  expenses,  portfoUo 
transfer  taxes  (if  any),  and  other  similar 
expenses.  No  brokerage  commissions 
were  paid  in  connection  with  the  Plan. 

6.  At  the  time  of  the  appUcation. 
appUcant  had  no  shareholders,  assets,  or 
UabiUties.  AppUcant  is  not  a  party  to 
any  Utigation  or  administraUve 
proceeding. 

7.  AppUcant  is  not  now  engaged,  nor 
does  it  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding  up  of  its 
a%irs. 

8.  On  September  13, 1993,  appUcant's 
registration  as  a  Massachusetts  business 
trust  was  terminated  by  the  office  of  the 
Secretary  of  State  of  Massachusetts. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McPaiiand, 
Depu  ty  Secretary  ^ 

[FR  Doc.  93-30409  Filed  12-13-93;  8:45  am) 
BiJJNQ  CODE  MIO-OI-H 


>  Rule  178-%  provides  an  exomption  from  Mction 
17(a)  for  cartain  raorganizatioas  among  registered 
Investment  componiei  that  may  be  affiliated 
persons  sotely  by  reasoo  of  having  a  commoa 
investBMBl  adviser,  cnmnxm  diractors,  and/ or 
common  officers. 
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SMALL  BUSINESS  ADMINISTRATION 

AMF  Financial.  Inc.;  Notice  of  License 
Revocation 

[Uc«nM  No.  09A)9-0302] 

Notice  is  hereby  given  that  License 
No.  09/09-0302  issued  on  October  26, 
1982  to  AMF  Financial.  Inc.  located  at 
4330  La  Jolla  Village  Drive.  Smte  110. 
San  Diego.  California.  92122.  is  revoked. 

Under  the  authority  vested  by  the  Act. 
and  pursuant  to  the  regulations 
promulgated  thereunder,  the  revocation 
of  the  license  was  effective  December  3. 
1993,  and  accordingly,  all  rights, 
privileges  and  franchises  derived 
therefrom  have  been  terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  December  6, 1993. 
Ch«rle9  R.  Hertdwrg. 
Associate  Administrator  for  Investment. 
(FR  Doc.  93-30471  Filed  12-13-93;  8:45  am] 
BOUNO  COOE  W2ft-01-« 


[Application  No.  99000100] 

Cordova  Capital  Partners,  LP.— 
Enhanced  Appreciation;  Notice  of 
Rling  of  an  Application  for  a  License 
to  operate  as  a  Small  Business 
Investment  Company 

Notice  is  hereby  given  of  the  filing  of 
an  application  with  the  Small  Business 
Administration  (SBA)  pursuant  to 
§  107.102  of  the  Regulations  governing 
small  business  investment  companies 
(13  CFR  107.102  (1993))  by  Cordova 
Capital  Partners,  L.P.— Enhanced 
Appreciation.  3350  Cumberland  Circle, 
Atlanta.  Georgia  30339.  for  a  license  to 
operate  as  a  small  business  investment 
company  (SBIC)  under  the  Small 
Business  Investment  Act  of  1958.  as 
amended.  (IS  U.S.C  et.  seq),  and  the 
Rules  and  Regulations  promulgated 
thereunder.  Cordova  Capital  Partners. 
L.P. — Enhanced  Appreciation  is  a 
Georgia  limited  partnership. 

Cordova  Capital  Partners,  L.P. — 
Enhanced  Appreciation  will  be 
managed  by  Cordova  Capital  II,  Inc. 
located  at  3350  Cumberland  Circle, 
Atlanta,  Georgia  30339.  The  following 
limited  partners  own  10  percent  or  more 
of  the  proposed  SBIC: 


Per- 

cent- 

Name 

age  Of 

own- 

ership 

William  A  WilUamson.  1623  Gilmer 

Avenue.     Montgomery.     Alabama 

36104  

25.0 

Chartes  E.   Adair.  2431    Hermitage 

Drive.      Montgomery.      Alabama 

36111      

12.5 

Per- 

cent- 

Ndme 

age  of 

owrv 

•rship 

Cordova  Capttal  Partners,  LP.,  3350 

Cumberland  Qrcle.  Atlanta.  Geor- 

gia 30339  

62.5% 

The  applicant  will  begin  operations 
with  capitalization  of  approximately 
$4.0  million  and  will  be  a  source  of  debt 
and  equity  financings  for  qualified  small 
business  concerns.  The  applicant  will 
invest  primarily  in  the  states  of  Georgia 
and  Alabama. 

Matters  involved  in  SBA's 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management,  and  the  probability  of 
successful  operations  of  the  new 
company  under  their  management, 
including  profitability  and  financial 
soundness  in  accordance  with  the  Act 
and  Regulations. 

Notice  is  hereby  given  that  any  person 
may.  not  later  than  30  days  bom  the 
date  of  publication  of  this  Notice, 
submit  written  comments  on  the 
proposed  SBIC  to  the  Associate 
Administrator  for  Investment.  Small 
Business  Administration.  409  3rd  Street, 
SW..  Washineton.  IX  20416. 

A  copy  of  tnis  Notice  will  be 
published  in  a  newspaper  of  general 
circulation  in  Atlanta.  Georgia. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  59.011.  Small  Business 
Investment  Companies). 

Dated:  December  6. 1993. 
Charles  R.  Hertzberg. 
Associate  Administrator  for  Investment. 
(FR  Doc.  93-30472  Filed  12-13-93;  8:45  am) 

HUJNQCOOE  MOS-OI-M 


DEPARTMENT  OF  STATE 

Bureau  of  Oceans  and  International 
Environmental  and  Scientific  Affairs 

[Public  Nottoe  1916] 

Conservation  Measures  for  Antarctic 
nshing  Under  the  Auspices  of  ttie 
Commission  for  the  Conservation  of 
Antarctic  Marine  Living  Resources 

AGENCY:  Bureau  of  Oceans  and 
International  Environmental  and 
Scientific  Affairs.  State. 
action:  Notice. 


SUMMARY:  At  its  Twelfth  Annual 
Meeting  in  Hobart.  Tasmania.  October 
62.5%    25  to  November  S,  1993,  the 


Commission  for  the  Conservation  of 
Antarctic  Marine  Living  Resources 
(CCAMLR).  of  which  the  United  States 
is  a  member,  adopted  the  conservation 
measures  and  resolutions  listed  below, 
pending  countries'  approval,  pertaining 
to  fishing  in  the  CCAMLR  Convention 
Area  in  Antarctic  waters.  These  were 
agreed  upon  in  accordance  with  Article 
IX.  paragraph  6(A)  of  the  Convention  for 
the  Conservation  of  Antarctic  Marine 
Living  Resources.  The  measures  restrict 
overall  catches  of  certain  species  of  fish, 
prohibit  the  taking  of  certain  species  of 
fish,  list  the  fishing  seasons,  and  define 
reporting  requirements. 

DATES:  Persons  wishing  to  comment  on 
the  measures  or  desiring  more 
information  should  submit  written 
comments  on  or  before  January  13, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ray  Amaudo,  Chief,  Division  of  Polar 
Affairs.  Office  of  Oceans  Affairs  (OES/ 
OA).  room  5801.  Department  of  State. 
Washington.  DC  20520.  (202)  647-3262. 

SUPPLEMENTARY  INFORMATION: 

Conservation  Measures  Adopted  at  the 
Twelfth  Annual  Meeting  of  CCAMLR 

At  its  Twelfth  Annual  Meeting  in 
Hobart,  Tasmania,  October  25  to  ■ 
November  5, 1992.  the  Commission  for 
the  Conservation  of  Antarctic  Marine 
Living  Resources  (CCAMLR)  adopted 
the  following  conservation  measures 
and  two  resolutions.  The  conservation 
measures  addressing  catch  limitations 
were  adopted  in  accordance  with 
Conservation  measure  TfV  and  therefore 
enter  into  force  immediately. 

Conservation  Measures  Adopted  This 
Year 

Conservation  Measure  29/Xn 

Minimization  of  the  Incidental 
Mortality  of  Seabirds  in  the  Coiu-se  of 
Longline  Fishing  or  Longline  Fishing 
Research  in  the  Convention  Area. 

The  Commission. 

Noting  the  need  to  reduce  the 
incidental  mortality  of  seabirds  during 
longline  fishing  by  minimizing  their 
attraction  to  the  fiishing  vessels  and  by 
preventing  them  firom  attempting  to 
seize  baited  hooks,  particularly  during 
the  period  when  the  lines  are  set. 

Recognizing  that  successful 
techniques  for  reducing  the  mortality  of 
albatrosses  have  been  employed  in  the 
longline  fishery  for  tuna  immediately  to 
the  north  of  the  Convention  Area. 

Agrees  to  the  following  measures  to 
reduce  the  possibility  of  incidental 
mortality  of  seabirds  d'jring  longline 
fishing. 
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I  k.  Pishing  o{>erations  shall  be 
conducted  in  such  a  way  that  the  baited 
hooks  sink  as  soon  as  possible  after  they 
are  put  in  the  water.  Chnly  thawed  bait 
shall  be  used. 

2.  During  the  setting  of  longlines  at 
night,  only  the  minimum  ship's  tights 
necessary  for  safety  shall  be  used. 

3.  Trasn  and  ofiial  are  not  to  be 
dumped  while  longline  operations  are 
in  progress. 

4.  A  streamer  line  designed  to 
discourage  birds  from  settling  on  baits 
during  deployment  of  longlines  shall  be 
towed.  Specification  of  the  streamer  line 
and  its  method  of  deployment  is  given 
in  the  Appendix  to  this  Measure.  Details 
of  the  construction  relating  to  the 
number  and  placement  of  swivels  may 
be  varied  so  long  as  the  effective  sea 
surface  covered  by  the  streamers  is  no 
less  than  that  covered  by  the  currently 
specified  design. 

5.  This  Measure  shall  not  apply  to 
designated  research  vessels 
investigating  better  methods  for 
]|educing  incidental  mortality  of 
seabirds. 

Cbnservatio/i  Measure  51/XII 

Five-day  Catch  and  Effort  Reporting 
System 

This  Conservation  Measure  Is  adopted 
in  accordance  with  Conservation 
Measure  7/V  where  appropriate: 

1.  For  the  purposes  of  this  Catch  and 
Effort  Reporting  System  the  calendar 
month  shall  be  divided  into  six 
reporting  periods,  viz:  day  1  to  day  5. 
day  6  to  day  10,  day  11  to  day  15.  day 
16  to  day  20.  day  21  to  day  25  and  day 
26  to  the  last  day  of  the  month.  These 
reporting  periods  are  hereinafter 
referred  to  as  periods  A,  B,  C,  D,  E  and 
P. 

j    2.  At  the  end  of  each  reporting  period, 
each  Contracting  Party  shall  obtain  from 
faach  of  its  vessels  its  total  catch  and 
total  days  and  hours  fished  for  that 
period  and  shall,  by  cable  or  telex, 
transmit  the  aggregated  catch  and  days 
and  hours  fished  for  its  vessels  so  as  to 
reach  the  Executive  Secretary  not  later 
than  the  end  of  the  next  reporting 
period.  In  the  case  of  longline  fisheries. 
the  number  of  hooks  shall  also  be 
reported. 

3.  A  report  must  be  submitted  by 
every  Contracting  Party  taking  part  in 
the  fishery  for  each  reporting  period  for 
the  duration  of  the  fishery  even  if  no    . 
catches  are  taken. 

4.  The  catch  of  all  species,  including 
by-catcJi  species,  must  be  reported. 

5.  Such  rpports  shall  specify  the 
month  and  repOTting  period  (A,  B,  C.  D. 
E  or  F)  to  whidh  each  report  refers. 
I  6.  Immediately  after  the  deadline  has 
passed  for  receipt  of  the  reports  for  each 


period,  the  Executive  Secretary  shall 
notify  all  Contracting  Parties  engaged  in 
fishing  activities  in  tne  area,  of  the  total 
catch  taken  during  the  reporting  period, 
the  total  aggregate  catch  tor  the  season 
to  date  together  with  an  estimate  of  the 
date  upon  which  the  total  allowable 
catch  Is  likely  to  be  reached  for  that 
season.  The  estimate  shall  be  based  on 
a  projection  forward  of  the  trend  in 
daily  catch  rates,  obtained  using  linear 
regression  techniques  from  a  number  of 
the  most  recent  catch  reports. 

7.  At  the  end  of  e%ery  six  reporting 
periods,  the  Executive  Secretary  shall 
inform  all  Contracting  Parties  of  the 
total  catch  taken  during  the  five  most 
recent  reporting  periods,  the  total 
aggregate  catch  for  the  season  to  date 
together  with  an  estimate  of  the  date 
upon  which  the  total  allowable  catch  is 
lively  to  be  reached  for  that  season. 

8.  If  the  estimated  date  of  completion 
of  the  TAG  is  within  five  days  of  the 
date  on  which  the  Secretariat  received 
the  report  of  the  catches,  the  Executive 
Secreta^  shall  inform  all  Contracting 
Parties  that  the  fi&hery  will  close  on  that 
estimated  day  or  on  the  day  on  which 
the  report  was  received,  whichever  is 
the  later. 

Conservation  Measure  6J/X1I 

Ten-day  Catch  and  Effort  Reporting 
System 

Tliis  Conservation  Measure  is  adopted 
in  accordance  with  Conservation 
Measure  TfW  where  appropriate: 

1.  For  the  purp>oses  of  the  Catch  and 
Effort  Reporting  System  the  calendar 
month  shall  be  divided  into  three 
reporting  periods,  viz;  day  1  to  day  10, 
day  11  to  day  20.  day  21  to  the  last  day 
of  the  month.  These  reporting  periods 
hereinafter  referred  to  as  periods  A,  B 
andC. 

2.  At  the  end  of  each  reporting  period, 
each  Contracting  Party  shall  obtain  from 
each  of  its  vessels  its  total  catch  and 
total  days  and  hours  fished  for  that 
period  and  shall,  by  cable  or  telex, 
transmit  the  aggregated  catch  and  days 
and  hours  fished  for  its  vessels  so  as  to 
reach  Executive  Secretary  not  later  than 
the  end  of  the  next  reporting  period.  In 
the  case  of  longline  fisheries,  the 
number  of  hooks  shall  also  be  renorted. 

3.  A  report  must  be  submitted  Dy 
every  Contracting  Party  taking  part  in 
the  fishery  for  each  reporting  period  for 
the  duration  of  the  fishery  even  if  no 
catches  are  taken.  . 

4.  The  retained  catch  of  all  species 
and  by-catch  species,  must  be  reported. 

5.  Such  reports  shall  specify  the 
month  and  reporting  period  (A,  B  and 
C)  to  which  each  report  refers. 

6.  Immediately  after  the  deadline  has 
passed  for  receipt  of  the  reports  for  each 


period,  the  Executive  Secretary  shall 
notify  all  Contracting  Parties  engaged  in 
fishing  activities  in  the  area,  of  the  total 
catch  taken  during  the  reporting  period, 
the  total  aggregate  catch  for  the  season 
to  date  together  with  an  estimate  of  the 
date  upon  which  the  total  allowable 
catch  is  likely  to  be  reached  for  that 
season.  The  estimate  shall  be  based  on 
a  projection  forward  of  the  trend  in 
daily  catch  rates,  obtained  using  linear 
regression  techniques  from  a  number  of 
the  most  recent  catch  reports. 

7.  At  the  end  of  every  three  reporting 
periods,  the  Executive  Secretary  shall 
inform  all  Contracting  Parties  of  the 
total  catch  taken  during  the  three  most 
recent  reporting  periods,  the  total 
aggregate  catch  for  the  season  to  date 
together  vdth  an  estimate  of  the  date 
upon  which  the  total  allowable  catch  is 
likely  to  be  reached  for  that  season. 

8.  If  the  estimated  date  of  completion 
of  the  TAC  is  within  ten  days  of  the  date 
on  which  the  Secretariat  received  the 
report  of  the  catches,  the  Executive 
Secretary  shall  Inform  all  Contracting 
Parties  that  the  fishery  will  close  on  that 
estimated  day  or  on  the  day  on  which 
the  report  was  received,  whichever  is 
the  later. 

Conservation  Measure  63/XII 

Reduction  in  Use  of  Plastic  Packaging 
Bands 


The  Commission. 

Recollecting  that  for  many  years  it  has 
received  evidence  from  the  Scientific 
Committee  that  substantial  numbers  of 
Antarctic  fur  seals  have  been  entangled 
and  killed  in  plastic  packaging  bands  in 
the  Convention  Area. 

Noting  that,  despite  the 
recommendations  of  CCAMLR  and  the 
provisions  of  the  MARPOL  Convention 
and  its  Annexes  which  prohibit  the 
jettisoning  of  all  plastics  at  sea, 
substantia!  entanglement  of  fur  seals  is 
still  continuing. 

Recognizing  that  the  bait  boxes  used 
on  fishing  vessels  in  particular  and 
other  packages  in  general  need  not  be 
secured  by  plastic  packaging  bands 
because  suitable  alternatives  exist. 

Agrees  to  adopt  the  following 
Conservation  Measure,  to  reduce  the 
incidental  mortality  of  seals  due  to 
entanglement,  in  accordance  with 
Article  IX  of  the  Convention. 

1.  As  a  general  practice  all  packaging 
bands,  once  removed  from  packages, 
shall  be  cut,  so  that  they  do  not  form  a 
continuous  loop. 

2.  The  use  on  fishing  vessels  cf  plastic 
packaging  bands  to  secure  bait  boxes 
shall  be  prohibited  from  the  1995/96 
season. 
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3.  The  use  of  such  packaging  bands 
for  other  purposes  on  fishing  vessels 
which  do  not  use  on-board  incinerators 
shall  be  prohibited  from  the  1996/97 
season. 

Conservation  Measure  64/Xn'.' 

The  Application  of  Conservation 
Measures  to  Scientific  Research 

This  Conservation  Measure  governs 
the  application  of  conservation  measure 
to  scientific  research  and  is  adopted  in 
accordance  with  Article  IX  of  the 
Convention. 

1.  General  application. 

(a)  Catches  taken  by  any  vessel  for 
research  purposes  will  be  considered  as 
part  of  any  catch  limits  in  force  for  each 
species  taken,  and  shall  be  reported  to 
CCAMLR  as  part  of  the  annual 
STATLANT  returns. 

(b)  The  CCAMLR  within  season  catch 
and  effort  reporting  systems  shall  apply 
whenever  the  catch  within  a  specified 
reporting  period  exceeds  five  tonnes. 
unless  more  specific  regulations  apply 
to  the  particular  species. 

2.  Application  to  vessels  taking  less 
than  50  tonnes  of  catch  for  any  purpose. 

(a>  Any  Member  planning  to  use  a 
vessel  for  research  purposes  when  the 
estimated  catch  is  expected  to  be  less 
than  a  total  of  50  toimes  shall  notify  the 
Secretariat  of  the  Commission  which  in 
turn  will  notify  all  Members 
immediately,  according  to  the  format 
provided  in  Annex  6  of  CCAMLR-XII. 
This  notification  shall  be  included  in 
the  Members'  Activities  Reports. 

(b)  Vessels  to  which  the  provisions  of 
paragraph  2(a)  above  apply,  shall  be 
exempt  from  conservation  measures 
relating  to  mesh  size  regulations, 
prohibition  of  types  of  gear,  closed 
areas,  fishing  seasons  and  size  limits 
and  reporting  system  requirements  other 
than  those  specified  in  paragraph  1  (a) 
and  (b)  above. 

•  3.  Application  to  vessel  taking  more 
than  50  tonnes  of  finfish. 

(a)  Any  Member  planning  to  use  any 
type  of  vessel  to  conduct  fishing  for 
research  purposes  when  the  estimated 
catch  is  expected  to  be  more  than  50 
tormes,  shall  notify  the  Commission  and 
provide  the  oppoitimity  for  other 
Members  to  review  and  comment  on  its 
research  plan.  The  plan  shall  be 
provided  to  the  Sea^tariat  for 
distribution  to  Members  at  least  six 
months  in  advance  of  the  planned 
starting  date  for  the  research.  In  the 
event  of  any  request  for  a  review  of  such 
a  plan  being  lodged  within  two  months 


of  its  circulation,  the  Executive 
Secretary  shall  notify  all  Members  and 
submit  the  plan  to  the  Scientific 
Committee  for  review.  Based  on  the 
submitted  research  plan  and  any  advice 
provided  by  the  appropriate  Working 
Group,  the  Scientific  Committee  will 
provide  advice  to  the  Commission 
where  the  review  process  will  be 
concluded.  Until  the  review  process  is 
complete  the  planned  fishing  for 
research  purposes  shall  not  proceed. 

(b)  Research  plans  shall  be  reported  in 
accordance  with  th*  standardized 
guidelines  and  formats  adopted  by  the 
Scientific  Committee,  given  in  Annex  6 
ofCCAMLR-Xn. 

(c)  A  summary  of  the  results  of  any 
research  subject  to  these  provisions 
shall  be  provided  to  the  Secretariat 
within  180  days  of  the  completion  of  the 
research  fishing.  A  full  report  shall  be 
provided  within  12  months, 

(d)  Catch  and  effort  data  resulting 
from  the  research  fishing  in  accordance 
with  paragraph  (a)  above,  should  be 
reported  to  the  Secretariat  according  to 
the  haul-by-haul  reporting  format  for 
research  vessels  (C4). 

Conservation  Measure  65/Xn',' 

Exploratory  Fisheries 

The  Commission. 

Recognizing  that  in  the  past,  some 
Antarctic  fisheries  had  been  initiated 
and  subsequently  expanded  in  the 
Convention  Area  before  sufficient 
information  was  available  upon  which 
to  base  management  advice,  and 

Agreeing  that  exploratory  fishing 
should  not  be  allowed  to  expand  faster 
than  the  acquisition  of  information 
necessary  to  ensure  that  the  fishery  can 
and  will  be  conducted  in  accordance 
with  principles  set  forth  in  Article  H. 
hereby  adopts  the  following 
Conservation  Measure  in  accordance 
with  Article  DC  of  the  Convention: 

1.  For  the  purposes  of  this 
Conservation  Measure,  exploratory 
fisheries  are  defined  as  follows:       -  *- 

(i)  An  exploratory  fishery  shall  be 
defined  as  a  fishery  that  was  previously 
classified  as  a  "new  fishery",  as  defined 
by  Conservation  Measure  31/X; 

(ii)  An  exploratory  fishery  shall 
continue  to  be  classified  as  such  imtil 
sufficient  information  is  available: 

(a)  To  evaluate  the  distribution, 
abundance,  and  demography  of  the 
target  species,  leading  to  an  estimate  of 
the  fishery's  potential  yield. 


I  Exc«pt  for  waters  adjacent  to  the  Kerguelen  and 
Crotat  bland*. 

>  Except  for  tvateis  adjacent  to  the  Prince  Edward 
Islands. 


>  Except  for  water  adjacent  to  the  Kerguelen  and 
CroMt  Island*, 
a  Except  for  waters  adjacent  to  the  Prince  Edward 


Cb)  To  review  the  fishery's  potential 
impacts  on  dependent  and  related 
species,  and 

(c)  To  allow  the  Scientific  Committee 
to  formvjlate  and  provide  advice  to  the 
Commission  on  appropriate  harvest 
catch  levels,  as  well  as  effort  level  and 
fishing  gear,  where  appropriate. 

2.  To  ensure  that  adequate 
information  is  made  available  to  the 
Scientific  Committee  for  evaluation, 
during  the  period  when  a  fishery  is 
classified  as  exploratory: 

(i)  The  Scientific  Committee  shall 
develop  (and  update  annually  as 
appropriate)  a  Data  Collection  Plan, 
which  will  identify  the  data  needed  and 
describe  the  action  necessary  to  obtain 
the  relevant  data  from  the  exploratory 
fishery; 

(ii)  Each  Member  active  in  the  fishery 
shall  annually  (by  the  specified  date) 
submit  to  CCAMLR  the  data  specified 
by  the  Data  Collection  Plan  developed 
by  the  Scientific  Committee; 

(iii)  Each  Member  active  in  the  fishery 
or  intending  to  authorize  a  vessel  to 
enter  the  fishery  shall  annually  prepare 
and  submit  to  CCAMLR  by  a  specified 
date  a  ReseaitJi  and  Fishery  Operations 
Plan  for  review  by  the  Scientific 
Committee  and  the  Commission; 

(iv)  Prior  to  any  Member  authorizing 
its  vessels  to  enter  an  exploratory 
fishery  that  is  already  in  progress,  that 
Member  shall  notify  the  Commission 
not  less  than  three  months  in  advance 
of  the  next  regular  meeting  of  the 
Commission,  and  the  Member  shall  not 
enter  the  exploratory  fishery  imtil  the 
conclusion  of  that  meeting; 

(v)  If  the  data  specified  m  the  Data 
Collection  Plan  have  not  been  submitted 
to  CCAMLR  for  the  most  recent  season 
in  which  fishing  occurred,  continued 
exploratory  fishing  by  the  Member 
which  failed  to  report  its  data  shall  be 
prohibited  imtil  the  relevant  data  have 
been  submitted  to  CCAMLR  and  the 
Scientific  Committee  has  been  allowed 
an  opportimity  to  review  the  data; 

(vi)  Fishing  capacity  and  effort  shall 
be  limited  by  a  precautionary  catch 
limit  at  a  level  not  substantially  above 
that  necessary  to  obtain  the  information 
specified  in  the  Data  Collection  Plan 
and  required  to  make  the  evaluations 
outlined  in  paragraph  l(ii); 

(vii)  The  name,  type,  size,  registration 
number,  and  radio  call  sign  of  each 
vessel  participating  in  the  exploratory 
fishery  shall  be  registered  with  the 
CCAMLR  Secretariat  at  least  three 
months  in  advance  of  starting  fishing 
each  season;  and 

(viii)  Each  vessel  participating  in  the 
exploratory  fishery  shall  carry  a 
scientific  observer  to  ensure  that  data 
are  collected  in  accordance  vnth  the 


Federal  Register  /  Vol.  58,  No.  238  /  Tuesday,  December  14,  1993  /  Notices  65417 


agreed  Data  Collection  Plan,  and  to 
assist  in  collecting  biological  and  other 
relevant  data. 

3.  The  Data  Collection  Plan  to  be 
formulated  and  updated  by  the 
Scientific  Committee  shall  include, 
where  appropriate: 

(i)  A  (lescriptiDn  of  the  catch,  effort, 
and  related  biological,  ecological,  and 
environmental  data  required  to 
imdertake  the  evaluations  described  in 
paragraph  l(ii),  and  the  date  by  which 
such  data  are  to  be  reported  annually  to 
CCAMLR; 

(ii)  A  plan  for  directing  fishing  effort 
during  the  exploratory  phase  to  permit 
the  acquisition  of  relevant  data  to 
evaluate  the  fishery  potential  and  the 
ecological  relationships  among 
harvested,  dependent,  and  related 
populations  and  the  likelihood  of 
adverse  impacts;  and 

(iii)  An  evaluation  of  the  time-scales 
involved  in  determining  the  responses 
of  harvested,  dependent  and  related 
populations  to  fishing  activities. 

4.  Research  and  Fisheries  Operations 
Plans  to  be  prepared  by  Members 
participating  or  intending  to  participate 
in  the  exploratory  fishery  shall  include 
as  much  of  the  following  information  as 
the  Member  is  able  to  provide: 

(i)  A  description  of  how  the  Member's 
activities  will  comply  with  the  Data 
Collection  Plan  developed  by  the 
Scientific  Committee; 

(ii)  The  nature  of  the  exploratory 
fishery,  including  target  species, 
methods  of  fishing,  proposed  region  and 
maximum  catch  levels  proposed  for  the 
forthcoming  season; 

(iii)  Biological  information  from 
comprehensive  research/survey  cruises, 
such  as  distribution,  abundance, 
demographic  data,  and  information  on 
stock  identity; 

(iv)  Details  of  dependent  and  related 
species  and  the  Ukelihood  of  them  being 
affected  by  the  proposed  fishery;  and 

(v)  Information  from  other  fisheries  in 
the  region  or  similar  fisheries  elsewhere 
that  may  assist  in  the  evaluation  of 
potential  yield. 

Conservation  Measure  66/XII 

Limitation  of  the  Total  Catch  of 
Champsocephalus  gunnari  in  Statistical 
Subarea  48.3  in  the  1993/94  Season 

Noting  that  a  survey  to  assess  the 
abundance  of  the  stock  of  this  species  in 
Subarea  48.3  is  to  take  place  in  January 
1994. 

The  Commission  adopted  this 
Conservation  Measure  in  accordance 
with  Conservation  Measure  7/V: 

1.  The  total  catch  of 
Champsocephalus  gunnari  in  the  1993/ 
94  season,  which  shall  commence  on  1 


January  1994 1  shall  not  exceed  9  200 
tonnes  in  Statistical  Subarea  48.3. 

2.  The  fishery  for  Champsocephalus 
gunnari  in  Statistical  Subarea  48.3  shall 
close  if  the  by-catch  of  any  of  the 
species  Usted  in  Conservation  Measure 
D/Xn  reaches  its  by-catch  hmit  or  if  the 
total  catch  of  Champsocephalus  gunnari 
reaches  9  200  tonnes,  whichever  comes 
first. 

3.  If,  in  the  course  of  the  directed 
fishery  for  Champsocephalus  gunnari, 
the  by-catch  of  any  one  haul  of  any  of 
the  species  named  in  Conservation 
Measure  D/Xn  exceeds  5%,  the  fishing 
vessel  shall  move  to  another  fishing 
ground  within  the  subarea. 

4.  The  use  of  bottom  trawls  in  the 
directed  fishery  for  Champsocephalus 
gunnari  in  Statistical  Subarea  48.3  is 
prohibited. 

5.  The  fishery  for  Champsocephalus 
gunnari  in  Statistical  Subarea  48.3  shall 
be  closed  from  1  April  1994  until  the 
end  of  the  Commission  meeting  in  1994. 

6.  For  the  purpose  of  implementing 
paragraphs  1  and  2  of  this  Conservation 
Measure: 

(i)  The  Five-day  Catch  and  Effort 
Reporting  System  set  out  in 
Conservation  Measure  51/XII  shall 
apply  for  the  1993/94  season 
commencing  on  1  January  1994. 

(ii)  The  Monthly  Effort  and  Biological 
Reporting  System  set  out  in 
Conservation  Measure  52/XI  shall  apply 
for  Champsocephalus  gunnari  and  all 
by-catch  species  hsted  in  Conservation 
Measure  68/XII  in  the  1993/94  season, 
commencing  on  1  January  1994. 

Conservation  Measure  67/XII 

Precautionary  TAG  for  Electrona 
carlsbergi  in  Statistical  Subarea  48.3  for 
the  1993/94  Season 

This  Conservation  Measure  is  adopted 
in  accordance  with  Conservation 
Measure  7/V: 

1.  For  the  purposes  of  this 
Conservation  Measure  the  fishing 
season  for  Electrona  carlsbergi  is 
defined  as  the  period  from  6  November 
1993  to  the  end  of  the  Commission 
meeting  in  1994. 

2.  The  total  catch  Electrona  carlsbergi 
in  the  1993/94  season  shall  not  exceed 
200,000  tonnes  in  Statistical  Subarea 
48.3. 

3.  In  addition,  the  total  catch  of 
Electrona  carlsbergi  in  the  1993/94 
season  shall  not  exceed  43,000  tonnes  in 
the  Shag  Rocks  region,  defined  as  the 
area  bounded  by  52''30'S,  40''W; 
52''30'S,  44''W;  54°30'S,  40°W  and 
54''30'S,  44''W. 


1 1t  was  agreed  that  the  opening  of  the  fishery  on 
this  date  was  without  prejudice  or  precednnl  to 
decision  regarding  the  fishery  in  future  fishing 
seasons. 


4.  In  the  ev^nt  that  the  catch  of 
Electrona  carlsbergi  is  expected  to 
exceed  20,000  tonnes  in  me  1993/94 
season,  a  survey  of  stock  bio    ass  and 
age  structtire  shall  be  conducted  during 
that  season  by  the  principal  fishing 
nations  involved.  A  full  report  of  this 
survey  including  data  on  stock  biomass 
(specifically  including  area  surveyed, 
survey  design  and  density  estimates), 
age  structure  and  the  biological 
characteristics  of  the  by-catch  shall  be 
available  for  discussion  at  the  1994 
meeting  of  the  Working  Group  on  Fish 
Stock  Assessment. 

5.  The  directed  fishery  for  Electrona 
carlsbergi  in  Statistical  Subarea  48.3 
shall  close  if  the  by-catch  of  any  of  the 
species  named  in  Conservation  Measure 
68/XII  reaches  its  by-catch  limit  or  if  the 
total  catch  of  Electrona  carlsbergi 
reaches  200,000  tonnes,  whichever 
comes  first. 

6.  The  directed  fishery  for  Electrona 
carlsbergi  in  the  Shag  Rocks  region  shall 
close  if  the  by-catch  limit  of  any  of  the 
species  named  in  Conservation  Measure 
68/XII  reaches  its  by-catch  limit  or  if  the 
total  catch  of  Electrona  carlsbergi 
reaches  43,000  tonnes,  whichever  comes 
first. 

7.  If,  in  the  course  of  the  directed 
fishery  for  Electrona  carisbergi,  the  by- 
catch  limit  of  any  one  haul  of  any  of  the 
species  named  in  Conservation  Measure 
68/XII  exceeds  5%,  the  fishing  vessel 
shall  move  to  another  fishing  ground 
within  the  subarea. 

8.  For  the  purpose  of  implementing 
this  Conservation  Measure: 

(i)  The  Catch  Reporting  System  set  out 
in  Conservation  Measure  40/X  shall 
apply  in  the  1993/94  season;  and 

(ii)  The  Data  Reporting  System  set  out 
in  Conservation  Measure  54/XI  shall 
apply  in  the  1993/94  season. 

Conservation  Measure  68/Xn 

Limitation  of  the  By-catch  of  Notothenio 
gibberifrons,  Chaenocephalus  aceratus, 
Pseudochaenicthys  georgianus, 
Notothenia  rossii  and  Notothenio 
squamifrons,  in  Statistical  Subarea  48.3 
for  the  1993/94  Season 

This  Conservation  Measure  is  adopted 
in  accordance  with  Conservation 
Measure  7/V: 

In  any  directed  fishery  in  Statistical 
Subarea  48.3,  during  the  1993/94  season 
commencing  6  November  1993.  the  by- 
catch  of  Notothenia  gibberifrons  shall 
not  exceed  1,470  tonnes;  the  by-catch  of 
Chaenocephalus  aceratus  shall  not 
exceed  2.200  tonnes;  and  the  by-catch  of 
Pseudochaenichthys  georgianus, 
Notothenia  rossii  and  Notothenia 
squamifrons  shall  not  exceed  300 
toimes  each. 
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Ck>nservation  Measure  69/Xn 

Limits  on  the  fishery  for  Dissostichus 
eleginoides  in  Statistical  Subarea  48.3 
for  flie  1993/94  Season 

This  Conservation  Measure  is  adopted 
in  accordance  with  Conservation 
Measure  7fV: 

1.  For  the  purpose  of  the  fishery 
directed  to  Dissositichus  eleginoides 
during  the  1993/94  season.  Statistical 
Subarea  48.3  shaU  be  designated  as  a 
Special  Area  for  the  Protection  and 
Scientific  Study  in  accordance  with 
Article  lX[2){g)  of  the  Convention. 

2.  The  totalcatch  of  Dissostichus 
eleginoides  in  Statistical  Subarea  48.3 
caught  during  the  1993/94  season  shall 
be  limited  to  1,300  tonnes. 

3.  For  the  purpose  of  the  fishery  for 
Dissostichus  eleginoides  in  the 
Statistical  Subarea  48.3.  the  1993/94 
fishing  season  is  defined  as  the  period 
from  15  December  1993  to  15  Seotember 
1994,  or  until  the  TAC  is  reached, 
whichever  is  the  sooner. 

4.  The  TAC  for  the  1993/94  fishing 
season  shall  be  divided  evenly  into  five 
seque;>tial  time-periods  of  55  days  each, 
with' not  more  than  one  vessel  at  any 
one  time  fishing  within  each  period. 
These  periods  are  as  follows: 

15  December  1993  to  7  February  1994 

8  February  1994  to  3  April  1994 

4  April  1994  to  28  May  1994 

29  May  1994  to  22  July  1994 

23  July  1994  to  15  September  1994  > 

5.  Any  Member  planning  to  conduct 
fishing  and  scientific  research  activities 
for  Dissostichus  eleginoides  in  the 
Special  Area  for  Protection  and 
Scientific  Study  during  any  of  the  five 
periods  shall  be  required  to  conduct 
fishing  for  scientific  purposes  according 
to  a  research  plan  and  shall  transmit  to 
the  Executive  Secretary  at  least  ten  days 
before  the  start  of  the  period: 

(i)  The  research  plan  it  intends  to 
carry  out  within  that  period; 

(ii)  An  indication  that  a  Scientific 
Observer  has  been  appointed  in 
accordance  with  the  Scheme  of 
International  Scientific  Observation  of 
CCAMLR.  This  Scientific  Observer  is 
required  to  be  aboard  all  vessels  during 
all  fishing  activities  within  the  period, 
and 

(iii)  The  name,  type,  size,  and  fish 
processing  and  storage  capacity  of  the 
vessels. 

6.  Fishing  within  each  of  the  five 
periods  shall  cease  at  the  end  of  the 
relevant  period,  or  when  the  TAC 
allocation  oi  Dissostichus  eleginoides 
for  the  period  is  reached,  whichever  is 
the  sooner. 


>  It  wu  agraed  that  thii  dacUion  was  without 
preiudlca  or  piaodaat  to  (tadaioB*  ragardiog  this 
fishery  in  futuia  fiihing  wasons 


7.  For  the  purpose  of  implementing 
this  Cooservation  Measure: 

(i)  The  Five-day  Catdi  and  Effort 
Reporting  System  set  out  in 
Conservation  Measure  51/XII  shall 
apply  in  the  1993/94  season, 
commencing  on  15  December  1993. 

(ii)  The  Effort  and  Biological  Data 
Reporting  System  set  out  in 
Conservation  Measure  71/XII  shall 
apply  in  the  1993/94  season, 
commencing  on  15  December  1993. 

Conservation  Measure  70/Xn 

Catch  Limit  on  Dissostichus  eleginoides 
in  Statistical  Subarea  48.4  for  the  1993/ 
94  Season 

1.  The  total  catch  of  Dissostichus 
eleginoides  in  Statistical  Subarea  48.4 
caught  in  the  1993/94  season  shall  be 
limited  to  28  tonnes. 

2.  For  the  purposes  of  the  fishery  for 
Dissostichus  eleginoides  in  Statistical 
Subarea  48.4,  the  1993/94  fishing  season 
is  defined  as  the  period  from  15 
December  1993.  to  the  end  of  the 
Commission  meeting  in  1994.  or  until 
the  TAC  is  reached,  whichever  is 
sooner. 

3.  For  the  purpose  of  implementing 
this  Conservation  Measure: 

(i)  The  Five-day  Catch  and  Effort 
Reporting  System  set  out  in 
Conservation  Measure  52/Xn  shall 
apply  in  the  1993/94  season, 
commendns  on  15  December  1993. 

(ii)  The  Effort  and  Biological  Data 
Reporting  System  set  out  ixi 
Conservation  Measure  71/XII  shall 
apply  in  the  1993/94  season, 
commencing  on  15  December  1993. 

Conservation  Measure  71/Xn 

Effort  and  Biological  Data  Reporting 
System  for  Dissostichus  eleginoides  in 
Statistical  Subareas  48.3  and  48.4  for  the 
1993/94  Season. 

This  Conservation  Measure  is  adopted 
in  accordance  with  Conservation 
Measure  7/V: 

1.  At  the  end  of  each  month  each  -  '■ 
Contracting  Party  shall  obtain  from  each 
of  its  vessels  the  haul-by-haul  data 
required  to  complete  the  OCAMLR  fine- 
scale  catch  and  effort  data  form  for 
longline  fisheries  (Form  C2,  latest 
version).  These  data  shall  include 
numbers  of  seabirds  or  marine  mammals 
or  each  species  caught  and  released  or 
killed.  It  shall  transmit  those  data  to  the 
Executive  Secretary  not  later  than  the 
end  of  the  following  month. 

2.  At  the  end  of  each  month,  each 
Contracting  Party  shall  obtain  from  each 
of  its  vessels  a  representative  sample  of 
length  composition  measurements  from 
the  fishery  (Form  B2  latest  version).  It 
shall  transmit  those  data  to  the 


Executive  Secretary  not  later  than  the 
end  of  the  following  month. 

3.  For  the  purpose  of  implementing 
this  Conservation  Measure: 

(i)  Length  measurements  of  fish 
should  be  of  total  lengith  to  the  nearest 
centimeter  below; 

(ii)  Representative  samples  of  length 
composition  should  be  taken  from  a 
single  fishing  ground. » In  the  event  that 
the  vessel  moves  from  one  fishing  , 

ground  to  another  during  the  course  of 
a  month,  then  separate  length 
compositions  should  be  submitted  for 
each  fishing  ground. 

4.  Failure  by  a  Contracting  Party  to 
provide  either/or  both  the  haul-by-haul 
and  length  comjKJsition  data  for  three 
consecutive  months  shall  resuk  in  the 
closure  of  the  fishery  to  vessels  of  the 
Contracting  Party.  If  the  Executive 
Secretary  has  not  received  either/or  both 
of  the  haul-by-haul  and  length 
composition  data  for  two  consecutive 
months  he  shall  notify  the  Contracting 
Party  that  the  fishery  will  be  closed  to 
that  Contracting  Party  unless  those  data 
(including  arrears  of  data)  are  provided 
by  the  end  of  the  month.  If  at  the  end 

of  the  next  month  those  data  have  still 
not  been  provided,  the  Executive 
Secretary  shall  notify  all  Contracting 
Parties  of  the  closure  of  the  fishery  to 
vessels  of  the  Contracting  Party  which 
has  failed  to  supply  the  data  as  required. 
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Conservation  Measure  72/Xn 

Prohibition  of  Directed  Fishing  for 
Finfish  in  Statistical  Subarea  48.1 

Taking  of  finfish,  other  than  for 
scientific  research  purposes,  is 
prohibited  in  Statistical  Subarea  48.1 
from  6  November  1993  imtil  at  least 
such  time  that  a  survey  of  stock  biomass 
is  carried  out,  its  results  reported  to  and 
analyzed  by  the  Working  Group  on  Fish 
Stock  Assessment  and  a  decision  that 
the  fishery  be  re-opened  is  made  by  the 
Commission  based  on  the  advice  of  the 
Scientific  Committee. 

Conservation  Measure  73/Xn 

Prohibition  of  Directed  Fishing  for 
Finfish  in  Statistical  Subarea  48.2 

Taking  of  finfish,  other  than  for 
scientific  research  purposes,  is 
prohibited  in  Statistical  Subarea  48.2 
from  6  November  1993  until  at  least 
such  time  that  a  survey  of  stock  biomass 
is  carried  out.  its  results  reported  to  and 
analyzed  by  the  Working  Group  on  Fish 
Stock  Assessment  and  a  decision  that 
the  fishery  be  re-opened  is  made  by  the 


<  Pffiding  the  provision  of  a  more  approphale 
definitioa.  tha  tsnn  fiihing  ground  U  dafinad  hara 
ai  the  area  within  a  sin^  fiB»-acale  grid  rectangle 
(OS*  latitude  by  1*  km^tade.)    . 


Commission  based  on  the  advice  of  the 
Scientific  Committee. 

Conservation  Measure  74/XIl 

Limits  on  the  Exploratory  Crab  Fishery 
in  Statistical  Subarea  48.3  in  the  1993/ 
94  Season 

The  following  Conservation  Measure 
is  adopted  in  accordance  with 
Conservation  Measure  7/V: 

1.  The  crab  fishery  is  defined  as  any 
commercial  harvest  activity  in  which 
the  target  species  is  any  member  of  the 
crab  group  (Order  Decapoda,  Suborder 
Reptantia). 

2.  The  crab  fishery  shall  be  limited  to 
one  vessel  per  Member. 

3.  The  total  catch  of  crab  from 
Statistical  Subarea  48.3  shall  not  exceed 
1,600  tonnes  during  the  1993/94  fishing 
season. 

4.  Each  Member  intending  to 
participate  in  the  crab  fishery  shall 
notify  the  CCAMLR  Secretariat  at  least 
three  months  in  advance  of  the  starting 
fishing  of  the  name,  type,  size, 
registration  number,  radio  call  sign,  and 
research  and  fishing  operations  plan  of 
the  vessel  that  the  Member  has 
authorized  to  participate  in  the  crab 
fishery. 

5.  All  vessels  fishing  for  crab  shall 
report  the  following  data  to  CCAMLR  by 
31  August  1994  for  crabs  caught  prior  to 
31  July  1994: 

(i)  llie  location,  date,  depth,  fishing 
effort  (number  and  spacing  of  pots  and 
soak  time),  and  catch  (numbers  and 
weight)  of  commercially  sized  crabs 
(reported  on  as  fine  a  scale  as  possible, 
but  no  coarser  than  0.5"  latitude  by  1° 
longitude)  for  each  10-day  period; 

(ii)  The  species,  size,  ana  sex  of  a 
representative  subsample  of  crabs 
sampled  according  to  ^e  procedures  set 
out  in  Annex  7  of  CCAMLR-XH 
(between  35  and  50  crabs  shall  be 
sampled  every  day  from  the  line  hauled 
just  prior  to  noon)  and  by-catch  caught 
in  traps:  and 

(iii)  Other  relevant  data,  as  possible, 
according  to  the  requirements  set  out  in 
Annex  7  of  CCAMLR-XII. 

6.  For  the  purposes  of  implementing 
this  Conservation  Measure,  the  10-day 
catch  and  effort  reporting  system  set  out 
in  Conservation  Measure  61/XII  shall 
apply. 

7.  Data  on  ratches  taken  between  31 
July  1994  and  31  August  1994  shall  be 
reported  to  CCAMLR  by  30  September 
1994  so  that  the  data  will  be  available 
to  the  Working  Group  on  Fish  Stock 
Assessment. 

8.  Crab  fishing  gear  shall  be  Umited  to 
the  use  of  crab  pots  (traps).  The  use  of 
all  other  methods  of  catching  crabs  (e.g., 
bottom  trawls)  shall  be  prohibited. 


9.  The  crab  fishery  shall  be  limited  to 
sexually  mature  male  crabs — all  female 
and  undersized  male  crabs  caught  shall 
be  released  unharmed.  In  the  case  of 
Paralomis  spinosissima  and  P.  formosa, 
males  with  a  minimum  carapace  width 
of  102  mm  and  90  mm,  respectively, 
may  be  retained  in  the  catch. 

10.  Crab  processed  at  sea  shall  be 
frozen  as  crab  sections  (minimum  size 
of  crabs  can  be  determined  using  crab 
sections). 

Conservation  Measure  75/XII 

Experimental  Harvest  Regime  for  the 
Crab  Fishery  in  Statistical  Subarea  48.3 
for  Seasons  1993/94  to  1995/96 

The  following  measures  apply  to  all 
crab  fishing  within  Statistical  Subarea 
48.3  for  the  1993/94  1994/95,  and  1995/ 
96  fishing  seasons.  Every  vessel 
participating  in  the  crab  fishery  in 
Subarea  48.3  shall  conduct  fishing 
operations  in  accordance  with  an 
experimental  fishing  regime  as  outlined 
below: 

1.  The  experimental  regime  shall 
consist  of  three  phases.  Each  vessel 
participating  in  the  fishery  shall 
complete  all  three  phases.  Phase  1  shall 
be  conducted  daring  the  first  season 
that  a  vessel  participates  in  the 
exi>erimental  regime.  Phase  2  and  3 
shall  be  completed  in  the  next  season  of 
fishing. 

2.  Vessels  shall  conduct  Phase  1  of  the 
experimental  regime  at  the  state  of  their 
first  season  of  participation  in  the 
experimental  regime.  For  the  piirposes 
of  Phase  1.  the  following  conditions 
shall  apply: 

(i)  Phase  1  shall  be  defined  as  a 
vessel's  first  200,000  pot  hours  of  effort 
at  the  start  of  its  first  fishing  season. 

(ii)  Every  vessel  conducting  Phase  1 
shall  expend  its  first  200,000  pot  hours 
within  a  total  area  delineated  by  twelve 
0.5°  latitude  by  1°  longitude  blocks.  For 
the  purposes  of  this  Conservation 
Measifre,  these  blocks  shall  be 
numbered  A  through  L.  The  blocks  are 
illustrated  in  Figure  1,  and  the  northeast 
comer  of  each  block  is  listed  in  Table 
1  of  Annex  7  of  CCAMLR-Xn.  For  each 
string,  pot  hours  shall  be  calculated  by 
taking  the  total  number  of  pots  on  the 
string  and  multiplying  by  the  soak  time 
(in  hours)  for  that  string. 

(iii)  Vessels  shall  not  fish  outside  the 
area  deUneated  by  the  twelve  05° 
latitude  by  1°  longitttde  blocks  prior  to 
completing  Phase  1. 

(iv)  During  Phase  1,  vessels  shall  not 
expend  more  than  30,000  pot  hours  in 
any  single  0.5°  latitude  by  1°  longitude 
block. 

(v)  If  a  vessel  returns  to  port  before  it 
has  expended  200.000  pot  hours  in 


Phase  1.  the  balance  of  the  remaining 
pot  hours  shall  be  expended  before  a 
vessel  can  consider  Phase  1  to  be 
completed. 

(vi)  After  completing  200,000  pot 
hours  of  experimental  fishing,  vessels 
shall  consider  Phase  1  to  be  completed 
and  commence  fishing  a  normal  fashion. 

3.  Normal  fishing  operations  shall  be 
conducted  in  accordance  with  the 
regulations  set  out  in  Conservation 
Measure  74/XII. 

4.  For  the  purposes  of  implementing 
normal  fishing  operations  after  Phase  1 
of  the  experimental  regime,  the  10-day 
catch  and  effort  reporting  system  set  out 
in  Conservation  Measure  61/XII  shall 


apply. 
5.Ve 


5.  Vessels  shall  conduct  Phase  2  of  the 
experimental  regime  at  the  start  of  their 
second  season  of  participation  in  the 
experimental  regime.  For  the  purposes 
of  Phase  2,  the  following  conditions 
shall  apply: 

(i)  Every  vessel  conducting  Phase  2 
shall  fish  in  three  small  squares 
measuring  approximately  26  square 
nautical  miles  in  area  (the  dimensions 
of  these  squares  shall  be  6°  latitude  by 
7.5°  longitude).  These  squares  shall  be 
subdivisions  of  the  blocks  deUneated  in 
Phase  1  of  the  experimental  regime  and 
numbered  Al  through  L40.  The  squares 
are  illustrated  in  Figure  2  and  the 
northeast  comer  of  each  square  is  listed 
in  Table  2  of  Annex  7  of  CCAMLR-XD. 

(ii)  Vessels  shall  fish  continuously 
(except  in  emergencies  or  foul  weather 
conditions)  within  a  single  square  until 
the  average  catch  per  pot  has  been 
reduced  to  25  percent  or  less  of  its 
initial  value  and  then  continue  fishing 
for  an  additional  7,500  pot  hours.  Not 
more  than  50,000  total  pot  hours  shall 
be  expended  in  each  square.  For  the 
purposes  of  Phase  2,  the  initial  catch 
rate  for  a  particular  square  shall  be 
defined  as  the  average  catch  per  pot 
calculated  from  the  first  five  sets  made 
in  that  square.  Soak  times  for  these 
initial  sets  shall  be  at  least  24  hours. 

(iii)  Vessels  shall  finish  fishing  in  one 
square  before  starting  operations  in 
another  square. 

(iv)  Vessels  shall  attempt  to  distribute 
effort  throughout  the  entire  square  and 
not  fish  the  gear  in  the  same  location  on 
every  set. 

(v)  Vessels  captains  shall  decide 
which  three  squares  will  be  fished,  but 
selected  squares  may  not  be  contiguous 

(vi)  After  completing  fishing 
operations  in  the  third  square,  fishing 
vessels  shall  consider  Phase  2  to  be 
completed  and  commence  fishing  in  a 
normal  fashion. 

6.  For  the  purposes  of  implementing 
normal  fishing  operations  after  Phase  2 
of  the  experimental  regime,  the  10-day 
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catch  and  sfidit  reporting  system  set  out 
in  Conservation  Kfeasure  61/XII  shall 


apply. 
7.  Ve 


7.  Vessels  shall  conduct  Phase  3  of  the 
experimental  regime  at  the  end  of  their 
second  season  of  participation  in  the 
experimental  regime.  For  the  purpose  of 
Phisse  3,  the  following  conditions  shall 
apply: 

(i)  A  vessel  shall  begin  conducting 
Phase  3  of  the  experimental  regime 
approximately  one  week  prior  to  the 
conclusion  of  its  second  nshing  season. 
A  vessel's  fishing  season  shall  be 
concluded  if  the  vessel  leaves  the 
fishery  voluntarily  or  if  the  fishery  is 
closed  because  the  TAG  has  been 
attained. 

(ii)  If  a  vessel  captain  voluntarily 
concludes  fishing  operations,  the  vessel 
shall  begin  implementing  Phase  3 
approximately  one  week  prior  to  the 
conclusion  of  its  fishing  operations. 

(iii)  The  CCAMLR  Secretariat  shall 
notify  (according  to  the  gxiidelines  set 
out  in  Conservation  Measiue  61/Xn)  all 
Contracting  Parties  that  are  conducting 
operations  in  their  second  experimental 
fishing  season  to  begin  Phase  3  when 
app;a»mately  one  week  remains  before 
the  TAC  is  attained  and  the  fishery  is 
closed. 

(iv)  To  conduct  Phase  3,  every  vessel 
shall  return  to  the  three  squares  it 
depleted  diuing  Phase  2  of  the 
experimental  regime  and  expend 
between  10,000  and  15,000  pot  hours  of 
effort  in  each  sqiiare. 

8.  To  &cilitate  analysis  of  data 
collected  during  Phases  2  and  3,  vessels 
shall  report  the  number  (Al  through 
L40)  of  the  square  where  fishing 
occurred,  date,  fishing  effort  (number 
and  spacing  of  pots  and  soak  time),  and 
catch  (numbers  and  weight)  for  each 
haul. 

9.  Data  collected  during  the 
experimental  regime  shall  be  submitted 
to  CCAMLR  by  31  August  of  the 
prevailing  spUt-year. 

10.  Vessels  that  complete  all  three 
phases  of  the  experimental  regime  shall 
not  be  required  to  conduct  experimental 
fishing  in  future  seasons.  However, 
these  vessels  shall  abide  by  the 
guidelines  set  forth  in  Conservation 
Measure  74/XII. 

11.  Fishing  vessels  shall  participate  in 
the  experiment  independently  (e.g., 
vessels  may  not  cooperate  to  complete 
phases  of  the  experiment). 

12.  Crabs  captured  during  the 
experimental  regime  shall  be  considered 
part  of  the  prevailing  TAC  for  the 
current  fishing  season  (e.g.  for  1993/94, 
experimental  catches  shall  be 
considered  part  of  the  1  600  tonne  TAC 
outlined  in  Conservation  Measure  74/ 

xn). 


13.  The  experimental  regime  shall  be 
instituted  for  a  period  of  three  split- 
years  (1993/94  to  1995/96)  and  tixe 
details  of  the  regime  may  be  revited  by 
the  Commission  during  this  period  of 
time.  Fishing  vessels  that  begin 
experimental  fishing  in  the  1995/96 
split-year  must  complete  the  regime 
during  the  1996/97  split-year. 

Resolution  10/Xn 

Resolution  on  Harvesting  Stocks 
Occurring  Both  Within  uid  Outside  the 
Convention  Area 

The  Commission,  recalling  the 
principles  of  conservation  in  Article  n 
of  the  Convention  and  in  particular  that 
of  the  maintenance  of  the  ecological 
relationships  between  harvested, 
dependent  and  related  populations  of 
Antarctic  marine  Uving  resources. 

Recalling  the  requirement  under 
Article  XI  of  the  Convention  for  the 
Commission  to  seek  to  cooperate  with 
Contracting  Parties  which  may  exercise 
jurisdiction  in  marine  areas  adjacent  to 
the  area  to  which  the  Convention 
applies  in  respect  of  the  conservation  of 
any  stock  or  stocks  or  associated  species 
which  occur  both  within  those  areas 
and  the  area  to  which  the  Convention 
applies,  with  a  view  to  harmonizing  the 
conservation  measures  adopted  in 
respect  of  such  stocks, 

Emphasizing  the  importance  of 
further  research  on  any  stock  or  stocks 
of  species  which  occur  both  within  the 
area  of  the  Convention  and  within 
adjacent  areas. 

Noting  the  concerns  expressed  by  the 
Scientific  Committee  on  the  substantial 
exploitation  of  such  stocks  inside  and 
outside  the  Convention  Area, 

reaffirmed  that  Members  should  ensiue 
that  their  flag  vessels  conduct 
harvesting  of  such  stock  in  areas 
adjacent  to  the  Convention  Area 
responsibly  and  with  due  respect  for  the 
conservation  measures  it  has  adopted 
under  the  Convention. 

Resolution  11/Xn 

Cape  Shireff  CEMP  Protected  Area 

1.  The  Commissicm  noted  that  a 
program  of  longterm  studies  is  being 
undertaken  and  is  planned  at  Cape 
Shireff  and  the  San  Telmo  Islands. 
Livingston  Island,  South  Shetland 
Islands,  as  part  of  the  CCAMLR 
Ecosystem  Monitoring  Program  (CEMP). 
Recogniziiig  that  these  studies  may  be 
vulnerable  to  accidental  or  willful 
interference,  the  Commission  expressed 
its  concern  that  this  CEMP  site,  tne 
scientific  investigations,  and  the 
Antarctic  marine  living  resources 
therein  be  protected. 


2.  llierefore,  the  Commission 
considers  it  appropriate  to  accord 
protection  to  Cape  Shireff  and  the  San 
Telmo  Islands  by  establishing  the  "Cape 
ShirefffJEMP  Protected  Area". 

3.  Members  are  requested  to  comply, 
on  a  voluntary  basis,  with  the 
provisions  of  the  management  plan  for 
the  Cape  Shireff  CEMP  Protected  Area, 
pending  the  conclusion  of  consultations 
with  SQ\R.  the  Antarctic  Treaty 
Consultative  Parties  and,  if  appropriate, 
the  Contracting  Parties  to  other 
components  of  the  Antarctic  Treaty 
System. 

4.  It  was  agreed  that,  in  accordance 
with  Article  X,  the  Commission  would 
draw  this  Resolution  to  the  attention  of 
any  State  that  is  not  Party  to  the 
Convention  and  whose  nationals  or 
vessels  are  present  in  the  Convention 
Area. 

Other  Conservation  Measures  in  Force 

The  Commission  agreed  that 
Conservation  Measures  2/ni  (as 
amended  by  19/IX  which  came  Into 
force  on  1  November  1991  except  for 
waters  adjacent  to  Kerguelen  and  Crozet 
Islands).  3/IV,4/V,7/V,18/IX,19/IX,30/X 
(which  came  into  force  on  3  May  1992, 
except  for  waters  adjacent  to  Kerguelen 
and  Crozet  Islands),  31/X  (which  came 
into  force  on  3  May  1992  except  for 
waters  around  Kerguelen  and  Crozet 
Islands  and  around  the  Prince  Edward 
Islands),  40/X.48/XI,51/XI,52/XI,54/ 
XI,59/XI.61/XI  and  62/XI  should  remain 
in  force  as  they  stand. 

Catch  RqMrting 

Catches  off.  carlsbergi  shall  be 
reported  to  the  Secretariat  at  the  end  of 
each  calendar  month,  according  to  the 
system  described  in  Conservation 
Measure  40/X.  In  addition,  biological 
data  should  be  reported  every  month  in 
accordance  with  Conservation  Measure 
54/XI. 

Catches  of  D.  eleginoides  shall  be 
reported  to  the  Secretariat  at  the  end  of 
five-day  intervals,  according  to  the 
system  described  in  Conservation 
Measure  51/XII.  In  addition,  biological 
data  should  be  reported  every  month  in 
accordance  with  Conservation  Measure 
71/Xn. 

Catches  of  C.  gunnari  shall  be 
reported  to  the  Secretariat  at  the  end  of 
five-day  intervals,  according  to  the 
system  described  in  Conservation 
Measure  51/XL  In  addition,  biological 
data  should  be  reported  every  month  in 
accordance  with  Conservation  Measure 
52/XI. 

Catches  of  crabs  shall  be  reported  to 
the  Secretariat  at  the  end  of  ten-day 
intervals,  according  to  the  system 
described  in  Conservation  Measure  61/ 
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XQ.  In  addition,  data  on  all  crebs  caught 
prior  to  31  July  1994  should  be  reported 
to  CCAMLR  by  31  August  1994,  in 
accordance  with  Conservation  Measure 
74/xn. 

Catches  for  scientific  research  shall  be 
reported  to  the  Secretariat  according  to 
the  CCAMLR  within  season  catch  and 
effort  reporting  systems  whenever  the 
catch  within  the  pwriod  exceeds  five 
tons,  imless  more  specific  regulations 
apply  to  the  particular  species. 

Dated:  E)ecember  6. 1993. 
Raymond  Aruiudo, 

Chief.  Division  of  Polar  Affairs.  Office  of 
Oceans  Affairs. 
[FR  Doc.  93-30502  Filed  12-13-03;  8:45  am] 

BIUJNG  COOC  47tO-0»-W 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

[CGD9»-082] 

National  Preparedness  for  Response 
Exercise  Program  (PREP)  Exercise 
Evaluation  WoricstK>p 

AGENCY:  Coast  Guard,  DOT. 

ACnow:  Notice. 

summary:  The  Coast  Guard,  in 
conjunction  with  the  Environmental 
Protection  Agency  (EPA),  the  Research 
and  Special  Programs  Administration 
(RSPA).  and  the  Minerals  Management 
Service  (MMS),  will  conduct  a 
workshop  to  solicit  comments  from  the 
public  and  to  serve  as  an  open  forum  for 
the  discussion  of  evaluating  exercises 
conducted  for  the  National 
Preparedness  for  Response  Exercise 
Program  (PREP).  Members  of  Federal, 
State,  and  local  agencies,  and  the  public 
are  invited  to  participate  and  provide 
oral  or  written  comments  on  the 
exercise  evaluation  process.  This  notice 
announces  the  date,  time,  location, 
format  and  topic  for  the  workshop. 

DATES:  The  workshop  is  scheduled  for 
January  18  and  19, 1994,  in  Alexandria. 
VA.  Written  comments  should  be 
submitted  by  February  28, 1994. 

ADDRESSES:  Written  comments  may  be 
either  mailed  to  COMMANDANT  (G- 
MEP-4),  room  2100,  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street,  SW.. 
Washington.  DC  20593-0001,  ATTN: 
LCDR  Rnae  Giacoma,  or  delivered  to  the 
moderator  at  the  workshop. 

FOR  FURTHER  MFORMAtlON  CONTACT: 
LCDR  Rhae  Giacoma,  Office  of  Marine 
Safety,  Security  and  Enviroimiental 
Protection  (G-MEP-4),  (202)  267-2616. 


SUPPt^MENTARY  Vff^OmiATION: 

Background  Information 

In  accordance  with  the  requirements 
of  the  Clean  Water  Act  (33  U.S.G  1321 
et  seq.),  as  amended  by  the  Oil  Pollution 
Act  of  1990  (Pub.  L.  101-380),  Area 
Committees  comprised  of  Federal,  State 
and  local  government  representatives 
have  been  established  throughout  the 
country  and  have  developed  Area 
Contingency  Plans  for  response  to  oil 
and  hazardous  substance  spills  within 
their  area  of  responsibility.  Section 
1321(j)(5)(c)(iv)  requires  responsible 
parties  to  submit  spill  response  plans 
that  include  provisions  for  periodic 
unannounced  drills.  Section  1321(j)(7}, 
as  implemented  by  Executive  Order 
12777,  provides  for  the  Coast  Guard  (in 
the  case  of  the  coastal  zone)  and  the 
Environmental  Protection  Agency  (in 
the  inland  zone)  to  conduct  periodic 
drills  of  removal  activity,  which  may 
include  participation  by  the  owners  of 
vessels  and  facilities  in  the  Area,  to 
assess  the  effectiveness  of  the  plans  (33 
U.S.C.  1321(j)). 

Also,  in  accordance  with  section 
1321(j)  of  the  Act.  the  Coast  Guard 
issued  regulations  on  February  5, 1993 
(58  FR  7330,  7376)  requiring  owners  or 
operators  of  certain  vessels  and  marine 
transportation-related  facilities  to 
submit  response  plans  to  the  Coast 
Guard  for  approval.  The  purpose  of  the 
response  plans  is  to  enhance  private 
sector  planning  and  response 
capabilities  in  order  to  minimize  the 
environmental  impacts  of  spilled  oil. 
The  response  plans  must  identify  a 
planned  exercise  program.  The  program 
must  include  annoimced  and 
unannounced  exercises  conducted  by 
the  owner  or  operator  of  certain 
facilities  and  vessels  as  necessary  to 
ensure  that  a  response  plan  will 
function  in  the  event  of  an  oil  discharge 
emergency.  (33  CFR  154.1055, 155.1060; 
58  FR  7363,  7438). 

The  Environmental  Protection  Agency 
issued  a  notice  of  proposed  rulemaking 
on  February  17, 1993,  for  revisions  to  40 
CFR  part  112  (58  FR  34164)  Oil 
Pollution  Prevention  Regulation,  which 
would  include  requirements  for 
response  exercises  to  test  the 
effectiveness  of  nontransportation- 
related  onshore  facility  response  plans 
for  response  to  oil  spiUs.  Tne  Research 
and  Special  Programs  Administration 
Office  of  Pipeline  Safety  published  an 
interim  final  rule  for  response  plans  for 
onshore  transportation-related  oil 
pipelines  on  January  5, 1993.  which 
specified  requirements  for  exercises  to 
ensure  response  plans  were  adequate  for 
oil  discharges  from  pipelines  (49  CFR 
part  194;  58  FR  244).  The  Minerals 


Management  ^rvice  issiied  an  interim 
final  rule  on  February  8, 1993  (30  CFR 
part  254;  58  FR  7489),  requiring  that 
owners  or  operators  of  offshore 
platforms  and  other  o&hore  facilities 
submit  spill  response  plans  including, 
among  other  things,  provisions  for 
response  drills  and  for  inspecting, 
testing  and  maintaining  response 
equipment. 

In  addition  to  the  Federal  mandates, 
there  are  also  State  requirements  for 
exercises.  To  facilitate  the  coordination 
of  required  exercises,  the  Coast  Guard, 
EPA,  RSPA,  MMS  and  a  number  of  the 
States  jointly  conducted  a  series  of  four 
workshops,  announced  through  earlier  ' 
notices  in  the  Federal  Register,  to  solicit 
comments  from  the  public  and  to 
discuss  the  exercise  requirements  and  a 
method  to  develop  an  efficient,  cost 
effective  approach  for  compliance.  The 
woriishops  addressed  such  issues  as 
exercise  frequency,  objectives, 
certification,  cost,  credit,  and 
scheduling.  Through  discussions  held, 
consensus  was  achieved  on  the  issues 
and  the  PREP  guidelines  were 
developed.  Although  the  PREP 
guidelines  are  not  regulations  and 
compliance  with  the  guidelines  is  not 
mandatory,  following  the  guidelines 
will  aid  industry  in  meeting  the  Federal 
requirements  for  pollution  response 
exercises. 

To  assist  the  response  community  in 
developing  an  exercise  program  to 
comply  with  the  PREP  GuideUnes,  the 
Coast  Guard  developed  and  distributed 
for  comment,  a  draft  manual  entitled 
"Developing  an  Oil  Spill  Response 
Exercise  Program."  One  section  of  this 
manual  addresses  .exercise  evaluation 
and  evaluation  methodology. 

The  Coast  Guard,  EPA.  RSPA  and 
MMS  will  be  conducting  a  two-day 
workshop  to  discuss  the  evaluation 
process  in  this  manual  and  the  overall 
evaluation  process  for  the  PREP 
exercises.  The  workshop  will  cover  such 
issues  as  subjective  and  objective 
evaluations,  structuring  an  evaluation, 
specific  evaluation  methodologies, 
activities  of  the  evaluation  team,  and 
data  collection  for  the  evaluator.  The 
evaluation  methodologies  covered  in  the 
workshop  are  intended  to  be  utilized  in 
the  PREP  Area  exercises.  The  workshop 
will  be  used  as  a  form  to  introduce  other 
types  of  evaluation  methodologies  for 
discussion. 

Workshop  Format  and  Schedule 

The  workshop  format  will  consist  of 
presentations  by  a  panel,  followed  by  a 
question  and  answer  period  and  open 
discussion  of  all  evaluation  issues. 
Written  comments  should  be  submitted 
prior  to  February  28, 1994  to  the  address 
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listed  in  ADDRESSES,  or  may  be  brought 
to  the  workshop.  Any  changes  to 
location  or  dates  of  the  workshop  will 
be  announced  in  the  Federal  Register. 

The  public  workshop  schedule  is  as 
follows:  January  18  and  19, 1994;  9  a.m. 
to  4  p.m.  each  day;  Best  Western  Old 
Colony  Inn,  625  1st  Street.  Alexandria. 
Virginia. 

The  Coast  Guard  also  plans  to  hold  a 
workshop  on  January  20  and  21, 1994, 
to  discuss  Oil  Spill  Removal 
Organization  (OSRO)  classification.  A 
separate  notice  will  be  published  in  the 
Federal  Register  to  address  the  OSRO 
classification  workshop. 

Dated:  December  6. 1993. 
R.C  North. 

Captain.  U.S.  Coast  Guard,  Acting  Chief. 
Office  of  Marine  Safety.  Security  and 
Environmental  Protection. 
IFR  Doc.  93-30492  Filed  12-13-93;  8:45  ami 
BUJNQ  COOC  4*1ft-14-M 


Federal  Aviation  Admlnlatration 

Existence  of  Proposed  Design 
Standards  for  Acceptance  Under  the 
Primary  Category  Rule 

AGENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACnON:  Request  for  comments. 


SUMMARY:  This  notice  aimolmces  the 
existence  of  and  request  for  comments 
on  proposed  design  standards  for 
acceptance  under  the  primary  category 
rule.  The  proposed  airworthiness 
standard  is  Civil  Aeronautics  Manual  3, 
dated  May  1962,  modified  to  include 
FAR  23.2,  FAR  23.1385  and  FAR 
23.1387  instead  of  CAR  3.700  and  3.701. 
DATES:  Comments  must  be  received  on 
or  before  January  13. 1994. 
ADDRESSES:  Send  all  comments  to: 
Federal  Aviation  Administration.  Small 
Airplane  Directorate,  Aircraft 
Certification  Service.  Standards  Office 
(ACE  110).  601  East  12th  Street.  Kansas 
City,  Missouri  64106. 
FOR  FURTHER  MFORMATION  CONTACT: 
Jim  Griswold,  Aerospace  Engineer, 
Standards  Staff  (ACE-110).  Small 
Airplane  Directorate,  Aircraft 
Cei)ification  Service.  Federal  Aviation 
Administration;  telephone  number  (816) 
426-6941. 

SUPPt^MENTARY  MFORMATION:  Any 
person  may  obtain  a  copy  of  this 
information  by  contacting  the  person 
named  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Comments  Invited 

We  invite  interested  parties  to  submit 
comments  on  the  proposed  design 


standards.  Commenters  must  identify 
the  design  standards  (CAM  3.  dated  May 
1962)  and  submit  comments  to  the 
address  specified  above.  The  FAA  will 
consider  all  communications  received 
on  or  before  the  closing  date  before 
issuing  the  final  acceptance.  The 
proposed  design  standards  and 
comments  received  may  be  inspected  at 
the  Standards  Office  (ACE-110).  suite 
900, 1201  Walnut,  Kansas  City, 
Missouri,  between  the  hours  of  7:30  a.m. 
and  4  p.m.  weekdays,  except  Federal 
holidays. 

Background 

The  Primary  Category  Rule  was 
created  specifically  for  the  simple,  low 
performance  personal  aircraft.  Potential 
applicants  are  permitted  to  propose 
design  standards  considered  appropriate 
for  the  intended  product.  Accordingly,  a 
potential  applicant  and  two  aviation 
organizations  on  behalf  of  numerous 
potential  applicants  have  each 
submitted  requests  to  include  CAM  3. 
dated  May  1962.  modified  to  include 
FAR  23.2.  23.1385  and  23.1387  into 
Primary  Category  for  airplanes. 

The  requesters  justify  this  request  by 
documenting  the  successful  history  of 
single  engine  airplanes  certified  under 
CAR  3.  i.e..  96%  of  the  current  active 
single  engine  fleet  is  certified  to  CAR  3 
or  previous  standards,  and  97%  of  the 
piston  engine  hours  accumulated  since 
1964  have  l>een  flown  by  airplanes 
certified  imder  CAR  3  or  previous 
standards. 

Issued  In  Kansas  Gty,  Missouri,  December 
1, 1993. 

Kenneth  W.  Payauya, 

Acting  Manager.  Small  Airplane  Directorate. 
Aircraft  Certification  Service. 
IFR  Doc.  93-30067  Filed  12-13-93;  8:45  ami 
BiUMQ  COOC  4nO-1S-M 


Federal  Railroad  Admlnlatration 

Environmental  Impact  Statement  on 
the  Northeast  Corridor  Electrificatien 
From  New  Haven,  Connecticut  to 
Boston,  Massachusetts 

AGENCY:  Federal  Railroad 

Administration;  Department  of 

Transportation. 

ACTION:  Notice  of  extension  of  comment 

period  on  a  draft  environmental  impact 

statement/report.  ^^^^ 

SUMMARY:  The  Federal  Raih-oad 
Administration  (FRA)  gives  notice  that 
it  is  extending  the  comment  period  on 
its  Draft  Environmental  Impact 
Statement/Report-^ortheast  Corridor 
Improvement  Project  Electrification- 
New  Haven,.Connecticut  to  Boston. 


Massachusetts  (DEIS/R).  The  notice  of 
availability  of  the  DEIS/R  was  published 
by  the  Environmental  Protection  Agency 
(EPA)  on  October  15. 1993.  The  original 
commeilt  period  ended  on  December  3. 
1993  for  the  National  Environmental 
Pohcy  Act  (NEPA)  review  and  on 
December  9. 1993  for  the  Massachusetts 
Environmental  Policy  Act  (MEPA) 
review.  In  response  to  requests  for 
additional  time.  FRA  is  extending  the 
comment  period  on  the  DEIS/R  to 
January  21. 1994. 

DATES:  Written  comments  on  the  DEIS/ 
R  should  be  sent  by  January  21. 1994. 
ADDRESSES:  Written  comments  on  the 
DEIS/R  should  be  sent  to  Mr.  Glenn 
Goulet,  DTS-72,  U.S.  DOT/RSPA.  Volpe 
National  Transportation  Systems  Center. 
55  Broadway,  Kendall  Square. 
Cambridge,  MA  02142.  Comments 
pertaining  to  the  Massachusetts 
Environmental  Policy  Act  should  be 
forwarded  to:  Mr.  William  T.  Gage, 
Executive  Office  of  Environmental 
Affairs,  MEPA  Unit.  100  Cambridge 
Street.  Boston.  MA  02202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Glenn  Goulet,  Volpe  National 
Transportation  Systems  Center,  phone 
(617)  494-2002  or  William  R.  Fashouer. 
Office  of  Chief  Counsel.  FRA.  phone 
(202) 366-0616. 

SUPPt^MENTARY  INFORMATION:  The  DEIS/ 
R  analyzes  the  enviroimiental  and 
related  impacts  of  extending 
electrification  on  the  National  Raihoad 
Passenger  Corporation's  (Amtrak) 
Northeast  Corridor  from  New  Haven, 
Connecticut  to  Boston,  Massachusetts 
(NEC).  In  order  to  improve  rail  service 
and  increase  ridership  between  New 
York  and  Boston,  Amtrak  proposes  to 
electrify  the  NEC  main  line  between 
New  Haven  and  Boston  using  an 
overhead  2  x  25,000  volt-60  hertz  power 
system.  Congress  has  appropriated 
funds  to  the  FRA  for  transfer  to  Amtrak 
for  the  purpose  of  imdertaking  this 
project.  The  DEIS/R  evaluates  the 
himian  and  natural  environmental 
impacts  of  the  proposed  project, 
including  changes  in  the  natural 
environment  (air  quality,  noise  k 
vibration,  energy,  electromagnetic 
fields,  natxiral  resources,  hazardous 
materials  and  visual/aesthetics), 
changes  in  the  social  environment  (land 
use,  recreation,  transportation  and 
traffic),  impacts  on  historic  and 
-    archaeological  sites,  changes  in  transit 
service  and  patronage,  associated 
changes  in  highway  and  airport 
congestion,  capital  costs,  operating  and 
maintenance  costs,  and  financial 
implications.  Impacts  are  identified 
hoih  for  the  proposed  construction 
period  and  for  the  long-term  operation 
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of  the  alternatives.  The  notice  of 
availability  of  the  DEIS/R  was  published 
by  the  EPA  on  October  15. 1993  which 
triggered  the  start  of  the  comment 
period  during  which  time  interested 
individuals  and  organizations  were 
invited  to  submit  comments  on  the 
issues  addressed  in  the  DEIS/R.  The 
comment  period  closed  for  the  NEPA 
process  on  December  3, 1993  and  for  the 
MEPA  process  on  December  9, 1993.  In 
response  to  requests  from  interested 
organirations  and  individuals  for 
additional  time  in  which  to  review  and 
comment  on  the  DEIS/R,  FRA  has 
decided  to  extend  the  comment  period 
until  January  21, 1994.  During  this  time 
period  extension,  individuals  and 
organizations  are  invited  to  submit 
comments  on  the  DEIS/R.  Comments 
received  on  the  DEIS/R  during  the 
original  and  extended  comment  periods 
will  be  considered  by  FRA  in  preparing 
the  final  EtS/R. 

Issued  in  Washington.  DC  on  December  8, 
1993. 
James  T.  McQueen, 

Associate  Adtniaistratar  for  Railroad 
DevelopmenL 

[FR  Doc.  93-30479  Filed  12-13-93;  8:45  am) 

BUJJNC  CODE  4ate-os-p 


Office  of  the  Secretary 
[Order  93-12-9;  Docket  49112] 

Application  of  Air  Wisconsin  Airlines 
Corporation  for  Certificate  Authority 

AGENCY:  Department  of  Transportation. 
ACTION:  Notice  of  order  to  show  cause. 

SUMMARY:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should 
not  issue  an  order  finding  Air 
Wisconsin  Airlines  Corporation  fit, 
willing,  and  able,  and  awarding  it  a 
certificate  of  public  convenience  and 
necessity  to  engage  in  interstate  and 
overseas  scheduled  air  transportation  of 
persons,  property,  and  mail. 
DATES:  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
December  15. 1993. 
ADDRESSES:  Objections  and  answers  to 
objections  should  be  filed  in  Docket 
49112  and  addressed  to  the 
Documentary  Services  Division  (C-55. 
room  4107).  D.S.  Department  of 
Transportation.  400  Seventh  Street  SW.. 
Washington,  DC  20590  and  should  be 
served  upon  fte  parties  listed  in 
Attachment  A  to  the  order. 
FOR  FURTHER  MTOMIATKM  CONTACT:  Ms. 
Carol  A.  Woods,  Air  Carrier  Fitness 
Division  (P-M.  room  6401).  U.S. 
Department  of  Transportation,  400 


Seventh  Street  SW.,  Washington.  DC 
20590,  (202)  366-2340. 

Dated:  December  8. 1993. 

Josepli  F.  Cumy, 

Deputy  Assistant  Secretary  for  Policy  and 
International  Affairs. 

IFR  Doc.  93-30410 Filed  12-13-93;  8:45  am] 
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Research  and  Special  Programs 
Atlministration 

[Docket  Na  P-92-2W;  Metice  2] 

Transportation  of  Hazardous  Liquids 
by  PipeUne  Grant  of  Waiver;  ARCO  Oil 
and  Gas  Company 

December  9, 1993. 

ARCO  Oil  and  Gas  Company 
petitioned  the  Research  and  Special 
Programs  Administration  (RSPA)  for  a 
waiver  from  compliance  wiA  a  pipeline 
safety  standard  regarding  inspection  of 
rights-of-way  (49  CFR  195.412(a)).  This 
standard  requires  inspection  of  surface 
conditions  on  or  adjacent  to  each 
pipeline  right-of-vray  at  intervals  not 
exceeding  3  weeks,  but  at  least  26  times 
each  calendar  year.  The  petition  applies 
to  the  Sheep  Mountain  Unit  gathering 
system,  a  6.9  mile  carbon  dioxide 
pipeline  system  in  Colorado. 

ARCO  requested  the  waiver  to  avoid 
the  risks  to  personnel  caused  by  the 
system's  location.  As  the  petition 
explained,  the  system  is  in  a  hfgh 
(8000-9200  fU  mountainous  area  where 
the  right-of-way  is  rugged  and  steep. 
Ground  surveiUanoe  has  a  substantial 
risk  of  vehicle  turn-over  and  of  persons 
tripping  and  falling,  especially  in  deep 
snow  during  winter  months.  Aerial 
surveillance  is  frequently  exposed  to 
turbulence  and  down  draft  at  the  higher 
elevations  of  Sheep  Mountain  and 
surrounding  mountainous  terrain. 

The  petition  further  explained  that 
the  system  presents  little  risk  to  the 
public.  It  is  in  a  remote  location  with 
sparse  population  (only  two  residences 
within  a  one-mile  radius  of  the  system). 
Although  the  commodity  transported 
has  a  natural  odorant.  drill  sites  are  ' 
monitored  for  carbon  dioxide,  and 
ARCO's  emergency  response  plan  calls 
for  evacuation  of  residences  when  a  one 
percent  carbon  dioxide  concentration 
occurs  in  the  atmosphere.  Pipeline  flow 
rate,  presstire.  aiid  temperature  are 
monitored  continuously  by  a 
computerized  prxx»8s  control  system, 
and  personnri  monitor  the  computer 
system  24  hours  a  day  for  leaks  and 
other  prc^lems.  in  addition,  from  the 
lease  roads,  personnel  observe 
approximatfuy  50  percent  of  the  ri^t-o^ 


way  every  da^;  and  the  entire  system  is 
inspected  at  least  once  a  year. 

After  reviewing  the  petition,  RSPA 
published  a  notice  inviting  interested 
persons  to  comment  on  whether  a 
waiver  should  be  granted  (Notice  1)  (58 
FR  26381;  May  3.  1993).  RSPA  stated  it 
was  considering  granting  the  requested 
waiver  because  for  the  Sheep  Mountain 
system,  compliance  with  49  CFR 
195.412(a)  exposes  personnel  to  unusual 
risks,  little  of  the  public  is  exposed  to 
the  system,  and  ARCO  uses  safety 
monitoring  techniques  that  exceed  the 
reouirements  of  49  CFR  part  195.  RSPA 
did  not  receive  any  comments  in 
response  to  the  notice. 

For  the  reasons  explained  above  and 
in  Notice  1,  RSPA,  by  this  order,  finds 
that  the  requested  waiver  of  49  CFR 
195.412(a)  is  appropriate  and  is  not 
inconsistent  with  pipeline  safety. 
Therefore,  ARCO  Oil  and  Gas 
Company's  petition  for  waiver  from 
compliance  with  49  CFR  195.412(a)  is 
granted,  effective  December  14, 1993. 

Authority:  49  App.  U.S.C  2002(h)  and 
2015;  and  49  CFR  1.53. 

Issued  in  Washington,  DC  on  December  9, 
1993. 

George  W.  Tenley,  pc^ 
Associate  Administrator  for  Pipeline  Safety. 
[FR  Doc.  93-30480  Filed  12-13-93.  8:45  am) 
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TENNESSEE  VAl^EY  AUTHORITY 

[Docket  Nos.  50-390  and  50-391} 

Watts  Bar  Nuciear  l>lant,  Units  1  and  2; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  Nuclear  Regulatory  Cpnunission 
(the  Commission)  is  considering 
issuance  of  an  extension  of  the  latest 
construction  completion  dates  specified 
in  Construction  Permit  Nos.  CPPR-91 
and  CPPR-92  issued  to  Teimessee 
Valley  Authority  (permittee)  for  the 
Watts  Bar  Nuclear  Plant  (WBN).  Units  1 
and  2.  The  facility  is  located  at  the 
permittee's  site  on  the  west  branch  of 
the  Tennessee  River  approximately  50 
miles  northeast  of  Chattanooga. 
Tennessee. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  extend 
the  latest  construction  completion  date 
of  Construttion  Permit  No.  CPPR-91  to 
December  31, 1994  and  the  latest 
construction  completion  date  of 
Construction  Permit  No.  CPPR-92  to 
December  31, 1999.  The  proposed 
action  is  in  response  to  the  permittee's 
request  dated  November  10, 1993. 
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The  Need  for  the  Proposed  Action 

The  propossc!  action  is  needed 
because  the  construction  and 
modification  of  the  facility  is  not  yet 
fully  completed.  The  permittee 
requested  the  extension  for  Unit  1 
because,  at  the  time  of  the  last  extension 
request,  only  an  estimate  of  the  extra 
time  needed  to  complete  construction 
and  modification  was  made. 
Furthermore,  to  ensure  that  Unit  1  has 
been  properly  constructed,  the 
permittee  is  performing  a 
comprehensive  preoperational  testing 
program,  instead  of  relying  on  the 
preoperational  testing  results  obtained  a 
few  years  ago. 

The  delays  associated  with  the  above 
efforts  to  ensure  that  WBN  meets 
regulatory  requirements  and  licensing 
commitments  make  it  necessary  for  TVA 
to  request  an  extension  of  the  expiration 
date  for  Construction  Permit  No.  CPPR- 
91  until  December  31, 1994. 

With  regard  to  Unit  2.  TVA  plans  to 
complete  Unit  2  construction  only  after 
Unit  1  has  entered  operation 
successfully.  Given  the  activities 
desgribed  above  and  the  resulting  delays 
atAVBN  Unit  1,  TVA  requests  an 
extension  of  the  expiration  date  for 
Construction  Permit  No.  CPPR-92  (Unit 
2]  until  December  31, 1999. 

Environmental  Impacts  of  the  Proposed 
Action 

The  environmental  impacts  associated 
with  the  construction  of  the  facility 
have  been  previously  discussed  and 
evaluated  in  the  staff's  Final 
Environmental  Statement  (FES)  issued 
on  November  9, 1972  for  the 
construction  permit  stage  which 
covered  construction  of  both  units.  The 
FES  issued  in  December  1978  for  the 
operating  license  stage  addressed  the 
environmental  impacts  of  construction 
activities  not  addressed  previously.  The 
activities  included:  (1)  Construction  of 
the  new  transmission  route  for  the  Watts 
Bar— Volunteer  500  kV  line,  (2) 
construction  of  the  settling  pond  for 
siltation  control  for  construction  runoff 
at  a  different  location  from  that 
originally  proposed  in  the  Final 
Environmental  Statement — Construction 
Permit  (FES-CP),  and  (3)  the  relocation 
of  the  blowdown  diffuser  from  the 
originally  proposed  site  indicated  in  the 
FES-CP.  The  staff  addressed  the 
terrestrial  and  aquatic  environmental 
impacts  in  the  Final  Environmental 
Statement — Operating  License  (FES-OL) 
and  concluded  that  the  assessment 
presented  in  the  FES-CP  remains  valid. 

The  construction  of  Unit  1  is 
essentially  100  percent  complete  and 
Unit  2  is  approximately  75  percent 


complete;  therefore,  most  of  the 
construction  impacts  discussed  in  the 
FES  have  already  occurred.  Since  this 
action  woul-i  only  extend  the  period  of 
construction  as  described  in  the  FES,  it 
does  not  involve  any  different  impacts 
as  described  and  analyzed  in  the 
original  environmental  impact 
statement.  The  proposed  extension  will 
not  allow  any  work  to  be  performed  that 
is  not  already  allowed  by  the  existing 
construction  permit.  The  extension  will 
merely  grant  the  permittee  more  time  to 
complete  construction  and  modification 
in  accordance  with  the  previously 
approved  construction  permit.  The 
activities  related  to  the  various 
corrective  activities  will  result  in 
additional  workforce,  being  primarily 
engineering  and  technical  personnel 
ratber  than  construction.  At  the  present 
time,  this  workforce  is  basically 
dedicated  to  the  completion  of  Unit  1. 
This  increase  will  be  temporary  and  will 
decline  as  the  corrective  activities  are 
completed  and  Unit  1  approaches  fuel 
loading.  A  large  percentage  of  the 
additional  workrorce  is  contractors  and 
consultants  who  do  not  live  in  the  area 
and  use  only  temporary  quarters.  While 
the  current  workforce  level  has  caused 
a  temporary,  increased  demand  for 
services  in  the  community  and 
increased  traffic  on  local  roads,  there  are 
no  major  impacts  due  to  the  arrival  of 
workers'  families  and  demands  for 
services  necessary  to  support  permanent 
residents  (for  example,  housing  and 
schools). 

Based  on  the  foregoing,  the  NRC  staff 
has  concluded  that  the  proposed  action 
would  have  no  significant 
environmental  impact.  Since  this  action 
would  only  extend  the  period  of 
construction  activities  described  in  the 
FES,  it  does  not  involve  any  different 
impacts  or  a  significant  change  to  those 
impacts  described  and  analyzed  in  the 
original  environmental  impact 
statement.  Consequently,  an 
environmental  impact  statement 
addressing  the  proposed  action  is  not 
required. 

Alternatives  Considered 

A  possible  alternative  to  the  proposed 
action  would  be  to  deny  the  request. 
Under  this  alternative,  the  permittee 
would  not  be  able  to  complete 
construction  of  the  facility.  This  would 
result  in  denial  of  the  benefit  of  power 
production.  This  option  would  not 
eliminate  the  environmental  impacts  of 
construction  already  incurred. 

If  construction  were  halted  and  not 
completed,  site  redress  activities  would 
restore  some  small  areas  to  their  natural 
states.  This  woxild  be  a  slight 
environmental  benefit,  but  much 


outweighed  by  the  economic  losses  from 
denial  of  use  of  a  facility  that  is  nearly 
completed.  Therefore,  this  alternative  is 
rejected. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  resources  not  previously  considered 
in  the  FES  for  Watts  Bar. 

Agencies  and  Persons  Contacted 

The  NRC  staff  reviewed  the 
permittee's  request  and  applicable 
doamients  referenced  therein  that 
support  this  extension.  The  NRC  did  not 
consult  other  agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  this  action.  Based  upon 
the  environmental  assessment,  the  staff 
concludes  that  this  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  enviroiunent. 

For  details  with  respect  to  this  action, 
see  the  request  for  extension  dated 
November  10, 1993,  which  is  available 
for  public  inspection  at  the  Commission 
Public  Document  Room,  2120  L  Street. 
NW.,  Washington,  DC  and  at  the  Local 
Public  Document  Room,  Chattanooga- 
Hamilton  County  Library,  1001  Broad 
Street,  Chattanooga,  Tennessee  37402. 

I>ated  at  Rockville,  Maryland,  this  7th  day 
of  December  1993. 

For  the  Nuclear  Regulatory  Commission. 
Frederick  J.  Hebdon, 

Director,  Project  Directorate  B-4,  Division  of 
Reactor  Projects  I/n,  Office  of  Nuclear  Heoctor 
Regulation. 

IFR  Doc.  93-30432  Filed  12-13-93;  8:45  am] 
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OFnCE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Trade  Policy  Staff  Committee  (TPSC); 
Notice  of  the  Effective  Date,  WHh 
Respect  to  the  Republic  of  Ta|lklstan, 
of  the  Agreement  on  Trade  Relations 
Between  the  United  States  of  America 
and  the  Union  of  Soviet  Socialist 
Republics 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 
action:  Notice  of  the  Effective  Date, 
with  respect  to  the  Republic  of 
Tajikistan,  of  the  Agreement  on  Trade 
Relations  Between  the  United  States  of 
America  and  the  Union  of  Soviet 
Socialist  Republics. 

SUMMARY:  In  Proclamation  6352  of 
October  9. 1991  (56  FR  51317).  the 
President  proclaimed  that  the 
"Agreement  on  Trade  Relations 
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Between  the  United  States  of  America 
and  the  Union  of  Soviet  Socialist 
Republics"  would  enter  into  force  and 
nondiscriminatory  treatment  would  be 
extended  to  products  of  the  U.S.S.R.  in 
accordance  with  the  terms  of  the 
Agreement  on  the  date  of  exchange  of 
vv  ritten  notices  of  acceptance  in 
accordance  with  Article  XVn  of  the 
Agreement.  Subsequentiy,  the  U.S.S.R. 
was  succeeded  by  twelve  independent 
states,  including  the  Republic  of 


Tajikistan.  An  exchange  of  diplomatic 
notes  with  the  Republic  of  Tajikistan  in 
accordance  with  Article  XVU  of  the 
Agreement,  as  modified  by  technical 
adjustments  and  retitled  "Agreement  on 
Trade  Relations  Between  the  United 
States  of  America  and  the  Republic  of 
Tajikistan."  took  place  in  Dushanbe, 
Tajikistan  on  November  24, 1993. 
Accordingly,  the  Agreement  became 
effective  on  November  24, 1993,  with 
respect  to  the  Republic  of  Tajikistan. 


and  nondiscriminatory  treatment  is 
extended  to  prtoducts  of  the  Republic  of 
Tajikistan  as  of  November  24, 1993  in 
accordance  with  the  Agreement  and  as 
provided  for  in  Proclamation  6352  of 
October  9.  1991. 
Frederick  L.  Montgomery. 
Chairman.  Trade  Policy  Staff  Committee. 
[FR  Doc.  93-30460  Filed  12-13-93;  8:45  am] 
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This  MdHon  ol  the  FEDERAL  REGISTER 
contains  notices  of  meetings  pubBshed  under 
th«  "GovBinment  tn  the  SuneNne  AcT  (Pub. 
L  94-400)  5  U.S.C  562tXe)<3^ 


BOARD  OP  GOVERNORS  OF  THE  FEOCRAL 

RESERVE  SYSTEM 

TME  AND  DATE:  12.00  noon,  Monday, 

December  20, 1993. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets, 

NW.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Persoonal  actions  (appotatmentB, 
promolioDS.  atsignmenta,  raasiignments,  and 
salary  actions)  involving  Individual  Federal 
Reserve  System  employees. 

2.  Any  Hems  carried  forward  from  a 
previou^ily  announced  meeting. 

COKTACT  PERSON  FOR  MORE  INFORMATION: 
Kir.  Joseph  R.  Coyne,  Assistant  to  the 
Board:  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
barore  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  appUcatlons 
scheduled  for  the  meeting. 

Dated:  December  10, 1993. 
lennite- ).  lohnaon. 
Associate  Secretary  of  the  Board. 
|FR  Doc.  93-30611  Filed  12-10-93;  3  37  pm) 
BUJNG  COM  azio-et-r 

NATIONAL  CREDIT  UNION  ADMINISTRATION 
Notice  of  Change  in  Subject  of  Meeting 

The  National  Credit  Union 
Administration  Board  determined  that 
Ks  business  requires  the  deletion  of  the 
following  item,  which  was  closed  to 
public  observation,  from  the  previously 
announced  closed  meeting  (Federal 
Register,  58  FR  64796,  Thursday. 
December  9, 1993)  scheduled  for 
December  14, 1993. 

4.  Administrative  Action  under  Section 
2U6  of  the  Federal  Credit  Union  Act  Qoted 
pursuant  to  exemptions  (5),  (7),  (8),  and  (10). 

The  Board  unanimously  voted  to 
delete  this  item  from  the  closed  agenda. 
Earlier  announcement  of  this  change 
was  not  possible. 

The  previously  announced  items 
were: 

1.  Approval  of  Minutes  of  Previous  Qosed 
Meeting. 


2.  Appeal  of  Deteimlnatlas  uader  Pait  709, 
NCUA'a  Rules  utd  Rogulatlons.  Cloaad 
pursuant  to  exempliona  (6)  and  (8). 

3.  Appeal  of  DetenBinatioo  under  Part  745, 
NCUA's  Rules  and  RegulatioM.  Qoaad 
pursuant  to  examptiou  (6]  and  (8). 

5.  j^raonaet  Actions.  Closed  pursuant  to 
exemptions  (2)  and  (6). 

POR  MORE  MFORMATION  CONTACT:  Becky 
Baker,  Secretary  of  the  Board, 
Telephone  (703)  51S-6304. 
Becky  Baker, 
Secretary  of  the  Board. 

IFR  Doc  93-30612  Filed  12-10-93;  3:38  pm) 
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NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  December  13,  20,  27. 

1993  and  January  3. 1904. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockvllle, 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 
Week  of  December  IS 
Tuesday,  December  14 

10:00  a.m. 
Briefing  oa  Results  of  Operator  Licensing 

Program  Recentralization  Study  (Public 

Meeting) 
(Contact:  Robert  Gallo.  301-504-1031) 
11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 

Meeting) 
a.  Modifications  to  Fitness-for-Duty 

Program  Requirements  Concerning  the 

Random  Drug  Testing  Rate  (Tentative) 
(Contact:  Loren  Bush,  301-504-2944) 
(Postponed  from  December  9) 

Week  of  December  20— Tentative 


Briefing  on  Results  of  LiceBsa  Extension 
Work^Mip  and  Propoaed  Chaagea  to 
m-«»«o  Renewal  Rlile  (Public  Meeting) 

iContact:  Scott  Newberry,  301-504-1183) 


Monday,  December  20 

2:30  p.m. 
Briefing  by  DOE  on  HLW  Program  (Public 

Meeting) 
(Contact:  Unda  Dosell,  202-586-1*62) 

Tuesday,  December  21 

10:00  a.m. 
Periodic  Meeting  with  Advisory  Committee 
on  Nuclear  Waste  [\CNW]  (Public 
Meeting) 
(Contact:  )ohn  Larkins,  301-492-4516) 
11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 
3:00  p.m. 
Briefing  on  Results  of  Fee  Study  (Public 

Meeting) 
(Contact:  James  HoUoway,  301-492-4301) 

Wednesday,  December  22 
10:00 


■27— Tenlaliv* 

There  are  no  meetings  scheduled  for  tf>e 
Week  of  December  27. 

Week  of  January  3— Tentative 

There  are  no  meetings  scheduled  for  the 
Weekof  January  3. 

AOOmONAL  INFORMATION:  By  a  vote  of  4- 
0  on  December  9,  the  Commission 
determined  pursuant  to  U.S.C.  552b(e) 
and  §  9.107(a)  of  the  (Commission's  rules 
that  affirmation  of  "Final  Rule,  10  CFR 
Parts  30, 40,  50,  70,  and  72.  'Self- 
Guarantee  as  an  Additional  Financial 
Assurance  Mechanism' "  (Public 
Meeting)  be  held  on  December  9.  and  on 
less  than  one  week's  notice  to  the 
public. 

Note:  Affirmation  sessions  are  initially 
scheduled  and  aimoimced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (Recording)— (301)  504-1292. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
William  HiU  (301)  504-1661. 

Dated:  December  10, 1993. 
William  M.  Hill.  Jr., 
SECY  Tracking  Officer,  Office  of  the 
Secretary. 

(PR  Doc  93-30598  Filed  12-10-93;  2:55  pm) 
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UNITED  STATES  POSTAL  SERVICE  BOARD  OF 
GOVERNORS 

Notice  of  Vote  to  Close  Meeting 

At  its  meeting  on  December  6, 1998, 
the  Board  of  Governors  of  the  United 
States  Postal  Service  vote  xmanimously 
to  close  to  public  observation  its 
meeting  scheduled  for  January  3, 1994, 
in  Washington,  DC.  The  members  will 
consider  the  August  25. 1993,  Postal 
Rate  Commission  Opinion  and 
Recommended  Decision  in  Docket  No. 
MC93-1,  Bulk  Small  Parcel  Ser\'ice. 
1992. 

The  meeting  is  e^qpected  to  be 
afttended  by  the  following  persons: 
Governors  Alvarado,  Daniels,  del  Junco, 
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Dyhrkopp.  Mackie,  Pace,  Setiakian  and 
Winters;  Postmaster  General  Runyon. 
Deputy  Postmaster  General  Coughlin, 
Secretary  to  the  Board  Harris,  and 
General  Counsel  Elcano. 

I  The  Board  determined  that  pursuant 
1 0  section  552b(c)(3)  of  Title  5,  United 
States  Code,  and  section  7.3(c)  of  Title 
^9,  Code  of  Federal  Regulations,  this 
portion  of  the  meeting  is  exempt  from 
the  open  meeting  requirement  of  the 
Government  in  the  Sunshine  Act  (5 
U.S.C.  552b(b)l  because  it  is  likely  to 
^sclose  information  in  connection  with 
proceedings  under  Chapter  36  of  Title 
39.  United  States  Co<le  (having  to  do 
>vith  postal  ratemaking,  mail 
classification  and  changes  in  postal 
services),  which  is  specifically 


exempted  from  disclosure  by  section 
410(c)(4)  of  Title  39,  United  States  Code. 

The  Board  has  determined  further  that 
pursuant  to  section  552b{c)(10)  of  Title 
5,  United  States  Code,  and  section  7.3(j) 
of  Title  39,  Code  of  Federal  Regulations, 
the  discussion  is  exempt  because  it  is 
likely  to  specifically  concern 
participation  of  the  Postal  Service  in  a 
civil  action  or  proceeding  involving  a 
determination  on  the  record  after 
opportunity  for  a  hearing.  The  Board 
further  determined  that  the  public 
interest  does  not  require  that  the  Board's 
discussion  of  the  matter  be  open  to  the 
public. 

In  accordance  with  section  552b(0{l) 
of  Title  5,  United  States  Code,  and 
section  7.6(a)  of  Title  39,  Code  of 
Federal  Regulations,  the  General 


Counsel  of  the  United  States  Postal 
Service  has  (jertified  that  in  her  opinion 
the  meeting  may  properly  be  closed  to 
public  observation  pursuant  to  section 
552b(c)  (3)  and  (10)  of  Title  5.  United 
States  Code;  section  410(c)(4)  of  Title 
39.  United  States  Code;  and  section  7.3 
(c)  and  (j)  of  Title  39,  Code  of  Federal 
Regulations. 

Requests  for  information  about  the 
meeting  should  be  addressed  to  the 
Secretary  of  the  Board.  David  F.  Harris 
at  (202) 268-4800 
David  F.  Harris, 
Secretary. 

(FR  Doc  93-30560  Filed  12-10-93,  12:52 
pm] 
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DEPARTMENT  OF  EDUCATION 

Cooperative  Demonatratlon  Program- 
Community  Education  Employment 
Centera 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  final  priority  and 
•election  criteria  for  fiscal  year  1994. 

SUMMARY:  The  Secretary  announces  an 
absolute  priority  for  awards  to  be  made 
in  fiscal  year  (FY)  1994  to  establish 
urban  and  rural  Model  Community 
Education  Employment  Centers  under 
the  Cooperative  Demonstration  Program. 
The  Secretary  takes  this  action  to 
improve  the  access  of  disadvantaged 
youth  to  quality  vocational  education 
programs.  Community  Education 
Employment  Centers  serve 
disadvantaged  youth  in  both  urban  and 
rural  areas  by  providing  model  high 
school  programs  that  combine  the  best 
of  academic,  vocational,  and  school-to- 
work  ciuricula.  The  Secretary  also 
announces  selection  criteria  to  be 
applied  in  evaluating  applications 
submitted  for  this  competition. 
EFFECTIVE  DATE:  This  priority  and  these 
sejlection  criteria  take  effect  either  45 
days  after  publication  in  the  Federal 
Register  or  later  if  the  Congress  takes 
certain  adjournments.  If  you  want  to 
know  the  effective  date  of  this  priority 
and  these  selection  criteria,  call  or  write 
the  Department  of  Education  contact 
person. 

FOR  FURTHER  MFORMATION  CONTACT:  Kate 
Holmberg,  U.S.  Dejiartment  of 
Education,  400  Maryland  Avenue,  SW.. 
room  4512,  Switzer  Building, 
Washington.  DC.  20202-7327. 
Telephone:  (202)  205-5563.  Individuals 
who  are  hearing  impaired  may  call  the 
Federal  Information  Relay  Service  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m.,  Eastern  time.  Monday  through 
Friday. 

8UPP1.EMENTARY  INFORMATION:  Under  the 
Cooperative  Demonstration  Program, 
authorized  by  section  420A(a)(l)  of  the 
Carl  D.  Perkins  Vocational  and  Applied 
Technology  Education  Act,  20  U.S.C. 
2301  ef  seq.  (1990)  (the  Perkins  Act),  the 
Secretary  provides  financial  assistance 
for,  among  other  things,  projects  that 
support  model  programs  that  improve 
access  for  special  populations  to  quaUty 
vocational  programs. 

In  the  Senate  Report  and  House 
Conference  Report  accompanying  the 
Department  of  Education 
Appropriations  Act  of  1993.  Congress 
expressed  the  intent  that  a  portion  of  the 
funds  appropriated  for  demonstration 
projects  under  Title  IV  of  the  Perkins 
Act  be  used  to  fund  "model  community 
education  employment  centers"  (S.  Rep. 


No.  397, 102d  Cong.,  2d  Sess.  226 
(1992);  H.  Conf.  Rep.  No.  974, 102d 
Cong.,  2d  Sess.  38  (1992)).  The  Secretary 
agrees  that  these  centers  could  be  an 
important  and  effective  means  by  which 
the  academic,  vocational,  and 
employment  needs  of  disadvantaged 
youth  in  urban  and  rural  areas  can  be 
met.  The  Secretary  also  believes  that 
Community  Education  Employment 
Centers  (CEEC)  can  demonstrate 
alternative  structures  for  secondary 
schooling  within  which  the  more 
comprehensive  and  explicit  goals  for 
school-to-work  transition  can  be  fully 
realized  for  disadvantaged  youth.  The 
Secretary  t>elieve8  that  CEEiCs  will 
contribute  to  Goals  2  and  5  of  the 
National  Goals — by  increasing  the  high 
school  graduation  rate  of  disadvantaged 
rural  and  urban  youth  and  by  enabling 
these  youth  to  acquire  the  knowledge 
and  skills  necessary  to  compete  in  a 
global  economy  and  exercise  the  rights 
and  responsibilities  of  citizenship. 

For  these  reasons  the  Secretary 
reserves,  from  the  FY  1993 
appropriation  for  the  Cooperative 
Etemonstration  Program,  funds  to 
conduct  a  competition  with  an  absolute 
priority  for  applications  proposing 
model  community  education 
employment  centers  in  urban  and  rural 
areas.  For  this  competition,  the 
requirements  for  these  centers  are 
consistent  with  those  in  Title  m.  Part  G, 
Subpart  1,  of  the  Perkins  Act.  In 
addition,  the  Secretary,  in  reviewing 
applications  under  this  competition, 
applies  the  selection  criteria  for 
Community  Education  Employment 
Centers  contained  in  34  CFR  Part  408. 

On  August  17, 1993,  the  Secretary 
published  a  notice  of  proposed  priority 
and  proposed  selection  criteria  for  this 
competition  in  the  Federal  Register  (58 
FR  43742). 

Note:  This  notice  of  final  priority  and 
selection  criteria  does  not  solicit 
applications.  A  notice  inviting  applications 
under  this  competition  is  published  in  a 
separate  notice  in  this  issue  of  the  Federal 
Register.  ,^ 

Analjrsis  of  Comments  and  Changes 

In  response  to  the  Secretary's 
invitation  in  the  notice  of  proposed 
priority  and  proposed  selection  criteria, 
10  parties  submitted  comments.  An 
analysis  of  the  comments  and  of  the 
changes  in  the  priority  since  publication 
of  the  notice  of  proposed  priority  and 
selection  criteria  follows. 

Issues  are  grouped  according  to 
subject.  Technical  and  other  minor 
changes — and  suggested  changes  the 
Secretary  is  not  legally  authorized  to 
make  under  the  applicable  statutory 
authority — are  not  addressed. 


Urban/Rural  Distribution  Factor 

Comment:  One  commenter  sought 
clarification  on  what  standards  the 
Secretary  would  use  if  the  Secretary 
were  to  apply  the  urban/rural 
distribution  factor. 

Discussion:  The  Secretary  has 
concluded  from  the  applicable 
legislative  history  that,  in  appropriating 
funds  for  this  competition.  Congress 
intended  that  the  Department  test  the 
CEEC  model  in  both  urban  and  rural 
settings.  With  only  one  competition 
addressing  both  urban  and  rural  areas, 
there  is  a  possibiUty  that  all  of  the  top- 
rated  applications  could  be  located  in 
either  unian  or  rural  areas.  It  is  in  the 
event  that  all  the  top-ranked 
appUcations  resulting  from  this 
competition  turn  out  to  be  from  either 
urban  or  rural  areas  that  the  Secretary 
would  identify  the  highest-ranked 
application  or  applications  in  the 
nonrepresented  category.  If  that 
application  (or  those  applications)  is  (or 
are)  of  high  quality,  the  Secretary  would 
use  the  "urban/rural  distribution  factor" 
to  ensure  that  both  types  of  areas  are 
served. 

Changes:  None. 


Applicant's  Track  Record 

Comment:  One  commenter 
recommended  that  extra  points  be 
awarded  to  applicants  with  a  validated 
track  record  for  serving  high-risk  youth. 

Discussion:  The  Secretary  agrees  with 
the  commenter's  concern  that  the  CEECs 
supported  by  this  competition  have  a 
high  potential  for  success  in  assisting 
disadvantaged  students.  Accordingly,  in 
the  "Educational  significance"  selection 
criterion,  the  Secretary  considers  the 
extent  to  which  the  proposed  project  is 
based  on  proven  practices.  However,  no 
extra  points  are  given  solely  for  a 
proven  track  record.  This  competition  is 
intended  for  experienced  grantees  as 
well  as  new  grantees. 

Changes:  None. 

CEEC  Model 

Comments:  Several  commenters 
thought  the  design  for  a  model  CEEC 
under  this  priority  should  be  revised. 
One  commenter  was  concerned  that 
placing  too  much  emphasis  on 
extracurricular  activities,  particularly 
sports,  could  be  problematic  since 
students  would  have  to  leave  the  CEEC 
school  to  participate  in  an 
extracurricular  activity.  Another 
commenter  thought  the  priority  should 
be  changed  to  reflect  the  role  that 
community-based  organizations  can  and 
should  play  in  the  advisory  process  and 
as  potential  partners.  A  third 
commenter  was  concerned  that  it  may 
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be  difficult  for  rural  CEECs  to  provide 
full-time  certified  or  licensed  guidance 
coimselors.  This  commenter  suggested 
that  flexibility  be  provided  for  the  hiring 
of  outcome-oriented  personnel  rather 
than  simply  credentialed  personnel. 

Discussion:  The  Secretary  believes 
that,  in  designing  the  CEEC  program,  the 
Congress  intended  that  at-risk  youth  not 
be  deprived  of  a  well-rounded  high 
school  program,  including  access  to 
higher-level  academic  course  work  and 
the  seme  kinds  of  extracurricular 
opportxmities  offered  all  other  youth  in 
their  high  school  years.  The  Secretary 
chooses  to  leave  to  the  creativity  of 
applicants  both  the  location  and  maimer 
in  which  extracurricular  activities  are 
provided.  The  Secretary  does  not  agree 
with  the  commenter  that  students 
necessarily  would  have  to  leave  the 
CEEC  school  if  they  choose  to 
participate  in  extracurricular  activities. 

On  tne  issue  of  the  role  of 
community-besed  organizations,  the 
Secretary  has  emphasized  their 
potential  to  provide  support  for 
educetional  activities  to  parents  and 
students  in  paragraph  (a)(9)  of  the 
priority  and  their  expected  participation 
on  a  council  of  advisors  in  paragraph 
(c)(5)(vi).  Beyond  these  minimum 
requirements,  the  Secretary  chooses  to 
leave  to  the  creetivity  of  appHcants,  the 
manner  and  extent  to  which 
community-based  organizations  can  end 
will  contribute  to  the  effectiveness  of 
CEECs. 

On  the  issue  of  full-time  certified  or 
licensed  guidance  counselors,  section 
367(a)  of  the  Carl  D.  Perkins  Vocational 
and  Applied  Technology  Education  Act 
(Perkins  Act)  specifically  requires  that 
each  eligible  recipient  of  CEEC  funds 
awarded  under  Title  m,  Part  G  of  the 
Perkins  Act  "shall  only  employ 
professional  staff  who  demonstrate  the 
highest  of  academic,  teaching,  guidance, 
or  administrative  standards."  Paragraph 
(d)(3)  of  this  priority  is  consistent  with 
this  provision  and  is  intended  to  ensure 
the  highest  quality  of  the  professional 
staff  employed  by  CEECs  receiving 
funding  under  tUs  competition. 

Changes:  None. 

Comparability 

Comment:  One  commenter 
recommended  having  applicants 
provide  an  assurance  that  the  State  and 
local  educational  agencies  in  which  the 
project  is  located  will  provide  at  least 
the  same  fiscal  efiort  for  students 
attending  CEECs  that  tiie  local 
educational  agency  provides  for 
students  attanding^aecoDdary  sdiools  in 
the  local  eduottioaal  agency.  The 
commenter  poinlBd  out  that 
applications  imder  the  Community 


Education  Employment  Centers 
program,  authorized  by  section  363  of 
the  Perkins  Act,  must  include  this 
assurance. 

Discussion:  The  commenter  is  correct 
in  the  observation  that  the  Perkins  Act 
includes  such  a  provision.  However,  the 
Congress  appropriated  funds  for  CEECs 
in  fiscal  year  1993  under  section  420  A 
of  the  Perkins  Act,  Cooperative 
Demonstration  Program,  not  under 
section  363.  The  Cooperative 
Demonstration  Program  does  not 
include  a  "comparability"  requirement, 
but  does  require  the  minimum  of  a  25 
percent  match  from  the  eligible 
recipient.  Since  the  legislation  under 
which  the  funds  were  appropriated 
contains  the  25  percent  matdiing 
requirement,  that  is  the  requirement  that 
will  apply  to  projects  funded  under  this 
competition.  The  notice  inviting 
appl'cations  will  include  the  minimum 
25  percent  matching  requirement  of  the 
Cooperative  Demonstration  Program. 

Changes:  None. 

Low-Income  Preference 

Comment:  One  commenter  was 
concerned  that  because  of  unusual 
demographic  conditions,  some  valuable 
projects  serving  higji-risk  youth  may  not 
be  located  in  an  uiban  or  rural  area  that 
has  a  high  concentration  of  children 
from  low-income  fauniiies  and, 
therefore,  may  not  be  scored  as  highly 
under  the  "Program  factors"  criterion. 
The  commenter  suggested  that,  as  an 
alternative,  applicants  should  be  asked 
to  demonstrate  a  sevare  high  school 
dropout  problem.  The  commenter  also 
thought  the  priority  should  include 
provisions  or  incentives  fOT  projects  to 
perform  outreach  aimed  at  yoimg  or 
recent  high  school  dropouts. 

Another  commenter  was  concerned 
that  the  proposed  priority  would  permit 
the  funding  of  projects  that  were  not 
located  in  areas  with  high 
concentrations  of  children  from  low- 
income  families  because  that  factor  was 
only  one  of  several  selection  criteria. 
The  commenter  believed  that  this 
arrangement  would  defeat  the  purpose 
of  establishing  model  CEECs. 

Discussion:  The  Congress  made  clear 
both  in  section  362  of  the  Perkins  Act 
and  in  Isgislativa  history  (Senate  Report 
102-143,  page  235)  its  intent  that  the 
CEECs  funded  should  meet  the 
education  needs  of  low-income  urban 
and  nual  youth.  Had  Congress 
appropriated  fonds  under  section  363  of 
the  Perkins  Act  for  the  Community 
Education  Emplojrment  Centers,  only 
applicants  able  to  serve  these 
popuiatims  would  be  eligible  to  epply. 
By  appropriatiDg  funds  for  the  C^Cs 
imder  section  420  A  of  tin  Perkins  Act, 


Cooperative  Demonstration  Program,  the 
Congress  rendered  other  entities  eligible 
to  apply.  The  Secretary  believes  that,  for 
this  competition,  congressional  intent 
can  best  be  addressed  by  emphasizing 
services  to  urban  and  niral  low-income 
youth  in  the  selection  criteria. 
Changes:  None. 

Reporting  and  Recordkeeping  Burden 

Comment:  One  commenter  thotight 
that  more  than  90  hours  would  be 
required  to  prepare  a  viable  proposal  for 
this  competition. 

Discussion:  The  Secretary  realizes 
that,  because  of  the  complexities 
involved  in  developing  an  application 
for  a  CEEC,  some  applicants  may  spend 
more  than  90  hours  preparing  an 
application,  while  other  applicants  who 
have  ongoing  CEECs  may  spend  less 
time.  The  estimate  of  90  hours  is  an 
average  of  the  amoxmt  of  time  the 
Secretary  anticipates  applicants  may 
spend  preparing  application': 

Changes:  None. 

Selection  Criteria — Evaluation  Plan 

Comment:  One  commenter  thought 
the  "Evaluation  plan"  criterion  should 
include— (1)  outcome  meanues  such  as 
obtaining  and  retaining  employment  at 
a  specified  level  of  wages  and  reduction 
in  financial  support;  and  (2) 
longitudinal  measures  to  determine 
maintenance  of  emplo3rment  and  career 
development  and  continuing  vocational 
and  career  education.  The  commenter 
also  suggested  including  a  requirement 
for  a  third-party  evaluator. 

Discussion:  Paragraph  (d)(1)  of  the 
"Evaluation  plan"  selection  criterion 
cross-references  §  408.34  of  the 
regulations  implementing  the 
Cooperative  Demonstration  Program  and 
provides  for  a  determination  by  the 
Secretary  of  the  extent  to  which  a 
project's  evaluation  plan  provides  for 
meeting  and  reporting  on  the 
requirements  in  $408.34.  Section  408.34 
emphasizes  the  evaluation  of  students' 
academic  and  vocational  competencies, 
dropout  rates,  employment  and 
earnings,  and  attendance  at 
postsecondary  institutions  or  enlistment 
into  the  military  service.  It  also 
emphasizes  parental,  student,  and 
community  participation  and  project 
spread  and  transportability. 
Accordingly,  the  Secretary  believes  that 
due  emphasis  is  thereby  being  placed  in 
this  criterion  on  project  outcomes  and 
successes.    . 

On  the  issue  of  independent 
evaluators,  §40e.34(a)  requires  an 
independent  evaluator.  This 
requirement  will  apply  to  this 
competition,  although  it  has  not  been 
specifically  indudad  in  this  notice  of 
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final  priority.  Reference  to  the 
requirement  for  an  independent 
evaluator  will  be  included  in  the  notice 
inviting  applications. 
Changes:  None. 

Selection  Criteria— PTOgram  Factors 

Comments:  Some  commenters 
suggested  that  adjudicated  youth,  adult 
o^iders,  rural  youth,  and  adult 
refugees  and  immigrants  should  be 
included  among  the  participants  to 
receive  services  under  the  priority 
applicable  to  the  competition. 

One  commenter  recommended 
increasing  the  number  of  points 
assigned  to  the  "Program  factors" 
criterion  because  that  criterion  includes 
the  core  components  of  Community 
Education  Employment  Centers. 

Discussio/i.  This  priority  is  currently 
targeted  toward  youth  in  urban  and 
rural  areas  that  have  a  high 
concentration  of  low-income  families. 
While  not  all  adjudicated  youth  and 

i)otential  dropouts  are  from  low-income 
amilies,  a  great  majority  are,  and  thus 
could  be  served  under  this  priority. 
Rural  youth  are  already  covered  by  the 
piibrity.  Adult  refugees  and  immigrants, 
as  well  as  adult  offenders,  could  be 
served  under  this  program  if  their  State 
or  locality  declared  them  eligible  to 
participate  in  a  CEEC  project.  However, 
the  intent  of  this  program  is  to  improve 
the  access  of  disadvantaged  youth  to 
quality  vocational  education  programs. 

With  regard  to  the  suggestion  that  the 
points  assigned  to  the  "Program  factors" 
criterion  be  increased,  under  §  426.20  of 
the  Cooperative  Demonstration  Program 
regulations,  the  Secretary  may  award  up 
to  100  points  to  the  Cooperative 
Demonstration  selection  criteria.  For 
this  competition,  the  Secretary  has 
reserved  15  points  under  the  $426.20 
authority  which  the  Secretary  plans  to 
distribute  as  follows:  Ten  points  will  be 
added  to  the  "Program  factors"  criterion 
for  a  possible  total  of  20  points.  Five 
points  will  be  added  to  the  "Plan  of 
operation"  criterion  for  a  possible  total 
of  20  points. 

Changes:  The  points  assigned  to  the 
"Program  factors"  and  "Plan  of 
operation"  selection  criteria  have  been 
increased  to  reflect  the  importance  of 
those  criteria  to  the  Secretary's 
application  review  and  selection 
process. 

Priority 

Under  34  CFR  75.105(c)(3)  the 
Secretary  gives  an  absolute  preference  to 
applications  that  meet  the  following 
priority.  An  application  that  does  not 
meet  this  pricuity  will  be  retximed  to  the 
applicant.  The  Secretary  proposes  to 
fund  under  this  competition  only 


applications  that  meet  this  absolute 
priority: 

(a)  An  application  under  this 
competition  must  propose  a 
demonstration  project  that  would — 

(1)  Operate  a  community  education 
employment  center  on  an  extended  year 
and  extended  day  basis; 

(2)  Establish  a  coUegial  working 
environment,  with  substantial 
opportunities  for  staff  training  and 
development  and  shared 
decisionmaking; 

(3)  Maintain  small  class  sizes  and,  to 
the  extent  possible,  maintain  an  average 
class  size  of  15  students  or  fewer; 

(4)  Have  the  option  to  organize 
community  education  and  employment 
centers  into  one  or  more  programs 
specializing  in  different  areas  of  study 
of  particular  interest  and  employment 
opportunities  for  the  student 
population; 

(5)  Offer  a  broad  array  of  secondary 
school  coursework,  including,  to  the 
extent  possible — 

(i)  English,  mathematics,  history, 
geography,  biology,  chemistry,  physics, 
and  computer  science; 

(ii)  Opportunities  for  student 
participation  in  a  wide  range  of 
extracurricular  activities,  including 
community  service  and  exploration, 
sports,  fine  and  performing  arts,  and 
tutorial  study  sessions; 

(iii)  A  comprehensive  vocational- 
technical  education  program  that  is 
developed  through  regular  consultation 
with  employe^labor  panels  with 
knowledge  of  relevant  industries,  and 
that  offers  skills  in  planning, 
management,  finances,  technical  and 
production  competence,  underlying 
principles  of  technology,  labor  and 
community  issues,  economic 
development  and  health,  safety,  and 
environmental  issues; 

(iv)  Covirses  in  health,  nutrition,  and 
parenting; 

(6)  Offer  students  on-site 
opportimities  for  assistance  with  career 
planning,  community-based  career^ 
exploration,  and  career  decisionmaking, 
employability,  entrepreneurial  skills, 
interpersonal  commimication  skills,  and 
remedial  studies; 

(7)  Maintain  an  emphasis  on  the 
development  of  academic  skills, 
regardless  of  student  career  objectives; 

(8)  Provide  technical  assistance  and 
training  to  staff  &t>m  other  schools  and 
local  educational  agencies  within  the 
State  who  wish  to  replicate  community 
education  employment  center 
capabilities; 

(9)  Seek  to  use  community 
organizations  to  provide  support  for 
educational  activities  and  services  to 
parents  and  students;  and 


(10)  Offer  school-to-work  transition 
services. 

(b)  An  application  under  this 
competition  must  propose  a 
demonstration  project  that  would 
establish  in  each  commimity  education 
employment  center  a  support  system  to 
coordinate  services  for  students, 
including — 

(1)  A  comprehensive  program  of 
confidential  guidance  counseling, 
providing — 

(i)  Guiaance  for  career  and  persona) 
decisionmaking  and  postsecondary 
institution  placement; 

(ii)  Mentoring  and  referral  to 
appropriate  social  services;  and 

uii)  An  accessible  coimseling  service 
to  help  parents  to  focus  on  the 
enhancement  of  student  education: 

(2)  An  on-site  job  service  office  to 
offer  students — 

(i)  Career  guidance,  development,  and 
employment  counseling  that  provides 
information  about  a  broad  range  of 
occupations  and  alternative  career 
paths; 

(ii)  Labor  market  information,  job 
development,  career  testing,  and 
occupational  placement  services  for 
part-time  and  summer  employment, 
internships,  cooperative  programs,  and 
part-time  and  full-time  employment 
opportimities  upon  graduation;  and 

(lii)  Assistance  in  arranging  part-time 
employment  so  long  as  this  employment 
does  not  adversely  affect  academic 
performance; 

(3)  Assistance  in  arranging  a  summer 
program  of  work,  education,  or 
enrichment  sessions; 

(4)  To  the  extent  possible,  providing 
transportation  to  and  from  the 
commimity  education  employment 
center  and  part-time  job  sites;  and 

(5)  Access  to  day  care  services  for 
children  of  participating  students. 

(c)  An  application  under  this 
competition  must  propose  a  project  that 
would  employ  a  parent/community 
coordinator  to  provide  for  the  active  and 
informed  participation  of  parents  and 
appropriate  community  representatives 
in  each  community  education 
employment  center  by — 

(1)  Encouraging  parents  and  students 
to  make  informed  decisions  in 
reviewing  and  selecting  the  choice  of 
community  education  employment 
center  programs; 

(2)  Conducting  regular  parent 
seminars  to — 

(i)  Inform  parents  about  community 
education  employment  center 
operations; 

(ii)  Obtain  parent  input;  and 
'  (iii)  Disseminate  information  on  how 
parents  can  encourage  student 
performance; 
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(3)  Providing  the  parents  of  each 
student  with  a  regular  opportunity  to 
meet  with  counselors,  teachers,  and  the 
student,  to  discuss  student  progress, 
plans,  and  needs; 

(4)  Providing  for  a  range  of  roles  in 
which  parents  may  work  with  students 
at  home,  as  class  assistants,  or  as 
volunteer  coordinators; 

(5)  Establishing  a  council  of  advisors 
consisting  of  one  individual 
representing  each  of  the  following 
entities: 

(i)  The  local  educational  agency; 

(ii)  The  State  council  on  vocational 
education,  the  State  agency  responsible 
for  secondary  vocational  education,  or 
both; 

(iii)  The  student  body; 

(iv)  The  local  teacher  organization  or 
organizations; 

(v)  Guidance  counselors; 

(vi)  Community-based  organizations; 

(vii)  Parents;  and 

(viii)  The  appropriate  private  industry 
council. 

(6)  The  council  of  advisors  must 
provide  recommendations  to.  and  work 
with,  eligible  recipients  to— 

(i)  Estwlish  annual  community 
education  employment  center  priorities, 
programs,  and  procedures; 

(ii)  Establish  student  selection  criteria 
to  ensure  that  all  students  in  the  school 
district  have  an  equal  opportunity  to 
attend  the  community  education 
employment  center  and  that 
participants  would  be  representative  of 
the  secondary  school  population  in  the 
school  district  or  in  the  service  area 
designated  in  the  application; 

(iii)  Promote  a  student  code  of 
conduct  developed  in  consultation  vriXh 
the  students  and  teachers; 

(iv)  Assist  in  the  selection  of  the 
community  education  employment 
center  principal,  administrators, 
department  cnairpersons,  and  teachers: 

(v)  Assist  in  the  selection  and 
application  of  assessment  tools  for 
continuous  evaluation  of  student 
learning  progress; 

(vi)  Mcike  recommendations  for  the 
selection  of  curriculum  textbooks, 
software,  and  other  learning  resources 
and  equipment;  and 

(vii)  ^fake  recommendations 
regarding  the  coordination  of  activities 
assisted  under  this  program  with 
activities  assisted  under  the  Job 
Training  Partnership  Act  and  school-to- 
work  transition  programs  in  their  area. 

(d)  An  application  under  this 
competition  must  propose  a  project  that 
would— 

(1)  Only  employ  professional  staff 
who  demonstrate  the  highest  of 
academic,  teaching,  guidance,  or 
administrative  standiards; 


(2)  Ensure  that  commimity  education 
employment  center  teachers  receive 
inservice  training  at  least  aimually  in 
techniques,  procedures,  and  policies 
relevant  to  the  community  education 
employment  center;  and 

(3)  Employ  a  sufficient  number  of  full- 
time  certified  or  licensed  guidance  and 
career  counselors  to  assist,  enhance,  and 
monitor  student  progress. 

Selection  Criteria  for  Evaluating 
Applications 

For  the  FY  1994  grant  competition 
under  the  Cooperative  Demonstration 
Program — Community  Education 
Employment  Centers,  the  Secretary  will 
use  the  following  selection  criteria  and 
will  assign  maximum  possible  points  to 
the  selection  criteria  as  indicated  in 
parentheses: 

(a)  Program  factors.  (20  points)  The 
Secretary  reviews  the  quality  of  the 
proposed  project  to  assess  the  extent  to 
which — 

(1)  The  center  will  be  located  in  an 
urban  or  rural  area  that  has  a  high 
concentration  of  children  from  low- 
income  families,  relative  to  the  county 
and  State  as  a  whole; 

(2)  Activities  and  services  will  be 
provided  to  low-income  urban  and  rural 
youth  with  education,  skills,  and  the 
enrichment  necessary  to  ensure 
graduation  from  secondary  school  and 
transition  ttom  secondary  school  to 
postsecondary  school  or  employment; 

(3)  Proposed  activities  will  be 
coordinated  with  the  entities  listed  in 

§  408.10(f)  to  ensure  that  the  operations 
of  the  community  education 
employment  center  will  help  meet 
ciurent  and  projected  occupational 
needs  in  the  area; 

(4)  In-service  training  will  be 
provided  for  conmiimity  education 
employment  center  teachers  in 
techniques,  procedures,  and  policies 
relevant  to  the  community  education 
employment  center; 

(5)  Support  services  will  be  provided 
to  meet  the  requirements  of  34  CFR 
408.30;  and 

(6)  Parental  and  community 
participation  will  be  provided  for,  as 
required  in  34  CFR  408.31. 

(b)  Educational  significance.  (10 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  applicant — 

(1)  Bases  the  proposed  community 
education  employment  tenter  on 
successful  model  education  programs 
that  include  components  similar  to  the 
components  required  by  the  Community 
Education  Employment  Center  Program, 
as  evidenced  by  empirical  data  from 
those  programs  on  such  factors  as — 


(i)  Student  performance,  achievement, 
and  learning  gains  in  vocational 
competencies  and  skills; 

(ii)  Student  performance, 
achievement,  and  learning  gains  in  such 
subjects  as  English,  mathematics, 
history,  geography,  biology,  chemistry, 
physics,  and  computer  science,  as 
measured  by  standardized  tests; 

(iii)  Graduation  of  students  firam  high 
school; 

(iv)  Placement  of  students  in  jobs, 
including  military  service;  and 

(v)  Successful  transfer  of  students  to 
a  wide  variety  of  postsecondary 
educational  programs: 

(2)  Proposes  project  objectives  that 
contribute  to  the  improvement  of 
education:  and 

(3)  Proposes  to  use  unique  and 
innovative  techniques  to  produce 
benefits  that  address  educational 
problems  and  needs  that  are  of  national 
significance. 

(c)  Plan  of  operation.  (20  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  plan  of 
operation  for  the  project,  including — 

(1)  The  quality  of  tne  design  of  tne 
project,  especially  the  establishment  of 
measurable  objectives  for  the  project 
that  are  based  on  the  project's  overall 
goals; 

(2)  The  extent  to  which  the  plan  of 
management  is  effective  and  ensures 
proper  and  efficient  administration  of 
the  project  over  the  award  period; 

(3)  How  well  the  objectives  of  tbe 
project  relate  to  the  purpose  of  the 
pro-am; 

(4)  The  quality  of  the  appUcant's  plan 
to  use  its  resources  and  personnel  to 
achieve  each  objective;  and 

(5)  How  the  applicant  will  ensure  that 
project  participants  who  are  otherwise 
eligible  to  participate  are  selected 
without  regard  to  race,  color,  national 
origin,  gender,  age.  or  disability. 

(d)  Evaluation  plan.  (15  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  project's 
evaluation  plan,  including  the  extent  to 
which  the  plan — 

(1)  Is  clearly  explained  and  is 
appropriate  to  the  project,  including  the 
provision  for  meeting  and  reporting  on 
the  requirements  in  34  CFR  408.34; 

(2)  To  the  extent  possible,  is  objective 
and  will  produce  data  that  are 
quantifiable; 

(3)  Identifies  expected  outcomes  of 
the  services  provided  to  participants 
and  how  those  outcomes  will  be 
measured; 

(4)  Includes^ctivities  during  the 
formative  stages  of  the  project  to  help 
guide  and  improve  the  project,  as  well 
as  a  summative  evaluation  that  includes 
recommendations  for  replicating  project 
activities  and  lesiUts; 
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(5)  Will  iMTOvids  A  cflBfMiiiaB 
between  intended  and  aitMivad 
and  lead  to  the  dwanettatkm  ol  a  ckiv 
link  between  th*  nhaatvad  leanks  and 
thA^McifictraakBMitf  of  prepack    . 
partidpanla;  aikd 

(6)  Will  yield  reculu  diaA  can  b» 
summaiiaBd  aad  aubnutfead  to  th* 
Secretary  for  review  by  tlaa 
Dspartment's  Program  EiiactiveiMss 
Panel. 

(el  Dnrtonstmbom  amd  diasemmotion. 
(10  pointa)  Th«  Saoatary  lairieOTa  aac^ 
ap^icatioo  to  asaaaa  the  aflactivaBass 
and  efficiency  of  tba  plan  for 
demonstrating  and  diasaniiBatiDg 
information  aiwrnt  the  project  activiti«s 
and  results  throu^out  tb*  pn^ect 
period,  including — 

(1)  High  qoality  is  die  design  of  tlm 
demonatratioa  and  dfasafniiration  pin 
and  proceduree  for  aiFahnting  the 
eflbctivenea*  of  the  diaaeminatiop  plan; 

(2)  Provisions  for  publicizing  the 
Dfoject  aft  die  local.  State,  and  netioital 
levelB  1^  Gondneting  or  dehverfng 
presantatioas  at  confer ences, 
workshops.  aiKi  other  professronal 
meetings  sad  by  preparing  materfals  for 
journal  articles,  newsletters,  ead 
brochures; 

(3)  Prorisions  fbi  demonstrating  the 
methods  and  techniques  used  by  the 
project  to  others  interested  in 
replicating  those  methods  and 
techniques,  such  as  by  inviting  them  to 
observe  project  activities: 

(4)  A  Ascription  of  the  types  of 
materials  the  applicant  plans  to  make 
available  to  help  others  replicate  paofact 
activities  and  the  methods  for  maxing 
the  materials  available;  and 

(5)  Provisions  for  assisting  and 
training  others  to  adopt  and  succeas&Ily 
implement  the  project  w  methods  and 
techniques  used  by  the  project 

[f]  Key  personnel.  (10  pointsl 

(1)  The  Secretary  ^evie\^•s  each 
application  to  determine  the  auality  of 
key  personnel  the  applicant  plana  to  uao 
on  thepro)ect. inchirfing — 

(i)  The  qualifications,  in  rektion  to 
project  requirements,  of  the  prefect 
director; 

Qi)  Hie  qualificatLOD&.  in  relation  to 
project  requiretnents,  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project,  indudina  the  parent/ 
commimity  coordinator  and  persocutel 
who  will  be  employed  to  meet  the 
reouitements  in  34  CFR  408.^3; 

(iii)  The  appropriateness  of  the  tin* 
that  each  person  referred  to  in 
paragrapbuft  (JUl)  Ul  aad  (ii)  of  this 
section  will  corank  to  the  project;  and 

(iv)  How  the  applicant,  as  part  of  its 
noadiscrinuAatory  amployineot 
pcactices,  will  ensure  tW  its  pavsoiuaet 
are  selected  for  empIoymaDt  whtbart 


lefBd  to  ncsw  cokr.  Batkaal  ofisin. 

gender,  aep,  or  liiaafcility. 

(2)  To  netermiiie  parsounel 
qualiicaiisaa  under  pofaytaphs  (fKD  U) 
and  (U)  ckf  ttua  tactkn.  the  Seoatery 
considers — 

U)  The  experience  and  training  of  key 
personnel  in  project  managament  and  in 
fields  r^ated  to  the  objectives  of  the 
project:  and 

(ii)  Any  other  qualifications  of  key 
personnri  diet  peitaiD  to  ttk«  quaMy  of 
the  project. 

(gj  Budget  and  cost  effectiveness.  (10 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  budut — 

(1)  la  cost  enactive  and  adequate  to 
support  the  profact  activities; 

(2)  Cbntains  costs  that  aro  reasonable 
and  necessary  in  relation  to  the 
objectives  of  the  project; 

(3)  Proposes  »antg  funds  aveilat^ 
from  ^>propTial0  emptoyment.  tnoning, 
and  education  agencies  in  the  State  to 
provide  project  services  and  activities, 
and  asmg  noo-Federal  resources  of 
commun^  orgeoiiatiens  to  provide  the 
support  servioBS  deacribed  in  34  CFR 
400.30;  and 

(4)  Proposes  using  funds  or  resoorces 
available  faom  the  State  o*  local 
edocatJenalagiBncy  to  which  the  center 
will  be  located  or  will  serve  to  acquire 
community  education  employBieBt 
center  eouipmeatl  aakd  faanties  in  order 
to  provide  a  aMfximuB  anount  of 
resources  for  instruGtioBal  and  stodaBt 
services. 

(b)  Adequacy  of  reaources  end 
comnittnMfnt  (5  points) 

(1)  The  Seoralary  reviews  each 
application  to  assess  the  adequacy  of 
resources  the  applicant  plans  to  devote 
to  the  project.  The  Secr^ary  conadets 
the  extent  to  which — 

(i)  The  fadtities  that  the  applicatit 
plans  to  use  are  adequate;  and 

(ii)  The  equipment  and  supplies  that 
the  applicant  plans  to  use  are  adequate. 

(2)^ie  Secietaiy  reviews  each 
application  to  determine  the 
cofitnitraent  to  the  project,  inchiding 
whether — 

(i)  The  uses  of  non-Federal  reSborces 
are  adequate  to  provide  project  services 
and  activities,  especially  resoorces  of 
community  organizations  and  State  md 
local  educational  agancier,  and 

(ii)  The  applicant  has  ttie  capacity  to 
continue,  expand,  and  buik)  op>on  the 
project  when  Federal  assistance  under 
this  cnmpetitiao  ends. 

Additional  Factor  the  Secretary 
Oiaaiders 

The  Sacrat»ry  auy  mf^y  the 
foUownng  urfoaninual  diatributian  iaclar 
to  appliostk»s  subaaiMed  in  this    . 
competitioi>: 


Aftvev^uating  each  appbcatioa 
accardhag  to  the  ptopooed  ariectioD 
oiterie.  uae  Seoetaty  may  select  one  or 
more  aqppboatkMS  <rf  eccqptabla  quality 
for  funding,  other  than  the  moat  highly 
rated  appkicatkaM,  if  the  Secretary 
condadas  that  Hum  seiectioB  wovkl 
improve  the  distobotion  ol  grants 
among  applicants  sasving  rural  and 
urban  youth. 

IntergpTcmniantaT  Review 

This  program  is  subject  to  the 
requirenaents  of  Executive  Order  12372 
and  te  regnktione  in  34  CFR  Part  79. 
The  obiective  of  the  Executive  order  is 
to  foster  an  intergovemmental 
partnership  and  a  strengthened 
federalism  by  relying  on  procesaes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  propoeod  Federal  financial 
assistance. 

In  accordance  with  the  order,  diis 
dotuuient  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  tfiis  program. 

A^fUCABLE  mOGnMrnEGtlLATIONSr  34 
CFR  parts  400  and  426. 

Pra«r«aa  Ai^haiity:  20  IL&jC.  2420a. 
(Catalog  of  Federal  Dcmaatk  Aisistaaf^ 
^4uIBber  a4.1«a-G  CooparaUva 
Demaastratifm  Prfigrma) 

Daiad:  Dacambw  3.  lSd3. 


Augusta! 

Assistant  Secntary.  Ofpa  of  VoeaHonal  aad 

A^ltEducubam. 
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Oe>AimiENT  OF  H)UCATK>M 

[CFDA  No.:  84.1996] 

Coopewthw  DwnotisltaWon  Ftegraiw— 
Comrnunfly  Education  Ctnptoyfnent 
MVtWmWi  niviuiiy  Appncanuna  lor  ivew^ 
Awards  for  Flaeaf  Year  (PT)  t994 

Note  to  epptrconts:  This  notice  is  a 

complete  application  package.  Together 
with  the  statute  authorizing  the  program 
and  applicable  regulations  goweming 
the  program,  induding  the  Educatiasi 
Department  General  Administrative 
Regulations  (EDGAR),  tisis  notice 
coaitains  all  ai  the  information, 
application  forms,  and  instrxictions, 
needed  to  apply  for  a  grant  under  this 
cant  petition. 

Purpose  of  program:  The  Cooperatrve 
Demonstration  Program — Community 
Edncatian  Empki3rRMnt  Centers 
provides  financial  assistance  for  prefects 
to  impsove  access  to  quabty  vocational 
education  programs  for  di»dvantsged 
youth  in  bodi  urfoaD  and  rural  areas  by 
providing  model  high  acboot  programs 
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that  combine  the  best  of  academic, 
vocational,  and  school-to-work 
curricula. 

The  Secretary  wishes  to  highlight,  for 
potential  applicants,  that  this  program 
can  contribute  to  Goals  2  and  5  of  the 
National  Education  Goals — ^by 
increasing  the  high  school  gradtiation 
rate  of  disadvantaged  rural  and  urban 
youth  and  by  enabling  these  youth  to 
acquire  the  knowledge  and  skills 
necessary  to  compete  in  a  global 
economy  and  exercise  the  rights  and 
responsibilities  of  citizenship. 

Eligible  applicants:  State  and  local 
educational  agencies,  postsecondary 
educational  institutions,  institutions  of 
higher  education,  and  other  public  and 
private  agencies,  organizations,  and 
institutions. 

Deadline  for  transmittal  of 
applications:  February  11, 1994. 

Deadline  for  intergovernmental 
review:  April  12, 1994. 

Avaj/ofc/e/unds:  $2,000,000  for  the 
first  12  months.  Fimding  for  the  second 
and  third  year  is  subject  to  availability 
of  funds  and  to  a  grantee  meeting  the 
requirements  of  34  CFR  75.253. 

Estimated  range  of  awards:  $400,000 
to  $600,000. 

Estimated  average  size  of  awards: 
$500,000  (funding  for  first  12  months). 

Estimated  nunwer  of  awards:  4. 

Note:  The  Department  is  not  bound  by  any 
estimates  ia  this  notice. 

Project  period:  Up  to  36  months  (3 
twelve-month  grant  cycles). 

Applicable  regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  as 
follows: 

(1)  34  CFR  part  74  (Administration  of 
Grants  to  Institutions  of  Higher 
Education,  Hospitals,  and  Nonprofit 
Organizations). 

(2)  34  CFR  part  75  (Direct  Grant 
Programs). 

(3)  34  CFR  part  77  (Definitions  that 
Apply  to  Department  Regulations). 

(4)  34  CFR  part  79  (Intergovemmental 
Review  of  Department  of  Education 
Programs  and  Activities) . 

(5)  34  CFR  part  80  (Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments). 

(6)  34  CFR  part  81  (General  Education 
Provisions  Act — Enforcement). 

(7)  34  CFR  part  82  (New  Restrictions 
on  Lobbying). 

(8)  34  CFR  part  85  (Govemmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and 
Govemmentwide  Reqtiirements  for 
pmg-Free  Workplace  (Grants)). 

;  (9)  34  CFR  part  86  (Drug-Free  Schools 
uid  Campuses). 


(b)  The  regulations  for  this  program  in 
34  CFR  parts  400  and  426. 

Priority  and  selection  criteria:  The 
absolute  priority  and  selection  criteria 
in  the  notice  of  final  priority  and 
selection  criteria  for  this  program,  as 
published  elsewhere  in  this  issue  of  the 
Federal  Register,  apply  to  this 
competition. 

Under  34  CFR  75.105(c)(3)  the 
Secretary  funds  under  this  competition 
only  applications  that  meet  this  absolute 
priority. 

Invitational  Priority 

Under  34  CFR  75.105(c)(1)  the 
Secretary  is  particularly  interested  in 
apphcations  that  meet  the  following 
invitational  priority.  However,  an 
application  that  meets  this  invitational 
priority  does  not  receive  competitive  or 
absolute  preference  over  other 
applications: 

Projects  establishing  a  Model 
Commimity  Education  Employment 
Center  that  is  located  in  a  multi-county 
rural  area  where — 

(a)  At  least  one  of  the  area  educational 
agencies  is  eligible  for  assistance  under 
section  1006  (Grants  for  Local 
Educational  Agencies  in  Counties  vtrith 
Es{>ecially  High  Concentrations  of 
Children  from  Low-income  Families)  of 
the  Elementary  and  Secondary 
Education  Act  of  1965;  and 

(b)  At  least  one  county  has  been 
designated  a  labor  siuplus  area. 

Required  activity:  A  recipient  of  an 
award  under  this  program  shall  provide 
not  less  than  25  percent  of  the  total  cost 
(the  sum  of  the  Federal  and  non-Federal 
shares)  of  the  project  it  conducts  \mder 
this  program. 

Intergovemmental  review  of  federal 
programs.  This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
(Intergovemmental  Review  of  Federal 
Programs)  and  the  regulations  in  34  CFR 
part  79. 

The  objective  of  the  Executive  order  is 
to  foster  an  intergovemmental 
partnership  and  to  strengthen 
federalism  by  relying  on  State  and  local 
processes  for  State  and  local 
government  coordination  and  review  of 
proposed  Federal  financial  assistance. 

Applicants  must  contact  the 
appropriate  State  Single-Point  of 
Contact  to  find  out  about,  and  to  comply 
with,  the  State's  process  under 
Executive  Order  12372.  Applicants 
proposing  to  perform  activities  in  more 
than  one  State  should  contact  the  Single 
Point  of  Contact  for  each  of  those  States 
and  follow  the.  procedure  established  in 
each  State  tmder  the  Executive  order.  If 
you  want  to  know  the  name  and  address 
of  any  State  Single  Point  of  Contact,  see 
the  list  published  in  the  Federal 


Register  on  September  24, 1993  (58  FR 
50162-50164). 

In  States  ttiht  have  not  established  a 
process  or  chosen  a  program  for  review. 
State,  areawide,  regional,  and  local 
entities  may  submit  comments  directly 
to  the  Department. 

Any  State  Process  Recommendation 
and  other  comments  submitted  by  a 
State  Single  Point  of  Contact  and  any 
comments  fiY)m  State,  areavdde, 
regional,  and  local  entities  must  be 
mailed  or  hand-delivered  by  the  date 
indicated  in  this  notice  to  the  following 
address:  The  Secretary,  E.0. 12372- 
CFDA  »84.199G,  U.S.  Department  of 
Education,  room  4181,  400  Maryland 
Avenue,  SW..  Washington.  DC  20202- 
0125. 

Proof  of  mailing  will  be  determined 
on  the  same  basis  as  applications  (see  34 
CFR  75.102).  Recommendations  or 
comments  may  be  hand-delivered  until 
4:30  p.m.  (Washington,  DC  time)  on  the 
date  indicated  in  this  notice. 

Please  note  that  the  above  address  is 
not  the  same  address  as  the  one  to 
which  the  applicant  submits  its 
completed  application.  Do  not  send 
applications  to  the  above  address. 

Instructions  for  transmittal  of 
applications: 

(a)  If  an  applicant  wants  to  apply  for 
a  grant,  the  applicant  shall — 

(1)  Mail  the  original  and  six  copies  of 
the  application  on  or  before  the 
deadline  date  to:  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  (CFD  »84.199G),  Washington, 
DC  20202-4725. 

or 

(2)  Hand  deliver  the  original  and  six 
copies  of  the  application  by  4:30  p.m. 
(Washington,  DC  time)  on  the  deadline 
date  to:  U.S.  Department  of  Education, 
Application  Control  Center,  Attention: 
(CFDA  #84.199G),  room  #3633,  Regional 
Office  Building  #3,  7th  and  D  Streets. 
SW..  Washington,  DC 

(b)  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  fium  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  of  mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

Notes:  (1)  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark  Before 
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check  with  its  local  post  ofBc*. 

t2^  Th*  Apyiicatina  Contrat  C— twwttl 
miiil  A  Gnot  Applicatkm.  EUcaipt 
AdaowIadgpnuDt  ta  each  applicant  ff  an 
appFtcant  hDr  to  raoofw  the  natfficBtbni  of 
appncaboB  lacMpt  wRlini  IS  as^  frOB  toa 
date  of  mailing  the  appficatiaa,  tb»  appicant 
akouki  caU  Ik*  U^  DapavtKMU  of  Bducation 
Ap^icatioo  CoBtzat  CaMar  tk  1202)  70»- 

ra)  Tha  apoUcant  auMi  iadicata  oa  tb* 
envalopa  and — tf  not  provided  by  tha 
Depaxtmaot — in  Rem  10  of  the  Application 
far  ndncal  Aasiitancv  (Standard  Form  424) 
AeCPDA  Btminrof  the  coBpatMeB  mider 
wfaiditha  applkatiai »  Mag  ssbnRed 

ApphcatioB  instructions  and  forms: 
To  appty  fior  an  award  under  this 
program  competition,  yoor  application 
must  be  or^nized  in  the  follovang 
order  and  include  the  fonowing  five 
parts: 

Part  1:  Applicatian  far  Federal 
Assistance  Standard  Form  424  (Rev.  4- 
88)). 

Pait  H:  Dudnt  EntonnatioB. 

Avt  IB:  Budget  Narrative. 

Part  IV:  ftoMMu  Natratire. 

Part  V:  AdoKiaM)  Asewncee  and 
CeitifiGitkar 

a. 


Rmgrama  (Slandasd  Pofn  4a4B). 


k  CntiiicatiflBS  RagsdiM  Lobbying; 
Debarment,  SoepeBfinB,  ano  Other 
Ra^raaibiKty  Matten;  and  Dkug-F)ree 
¥fwfcfflTT  ff  II  nail  I  !■  I  nil  ff"  g""**  ■«- 
0013)  and  bstractioM. 

c  Cirtificalioii  Regafrding  Dsoeinnmt, 
SuHMnrioB,  Ineligibility  and  Vohmtaiy 
Exclusion:  IxmtK  Her  Covered 
Transactions  (£D  Form  80-€014}  and 
InstructkMis. 

(Nate:  ED  Form  80-0014  is  intended  fat  the 
use  of  grantees  and  shot^^d  not  be  transmitted 
to  the  Department.) 

d.  Disclosure  of  Lobbying  Acthritiey 
(Standard  Form  LLL)  (if  appKcaUe)  and 
InatmctiaBS.  and  Dist^oanr*  of  LoUmng 
Adivitke  Continaalian  Shaol  iStandvd 
FormLLL-^). 

AD  forms  and  inatnicticne  are 
tnchided  as  Appendix  A  ol  this  BoCics. 
Questions  and  wswers  pertaining  to 
grant  competition  are  inchided,  as 
Appendix  B,  to  assist  potential 
appbcantSL 

Ab  apf>licant  may  submit  faifomiation 
on  a  photostatic  copy  of  the  forms  in 
Appnodix  A.  However,  each  of  die 
pertinent  doctments  must  inchtde  as 
original  ink  signeture.  All  sppUcsnts 
niBt  snbnit  (XH  origiBal  signed 


appttcatiflo,  iBchiding  ink  stgnaturea  on 
all  forms  mt6  aesuraocee,  and  SIX 
copies  of  the  application.  Please  mark 
each  apf>Ucaft)oii  as  original  or  copy. 
Local  or  Stato  Agencies  may  dbxios9  to 
sttbnit  two  copies  with  the  original. 

No  grant  nAy  be  awarded  unless  a 
complete  ap|ilication  farm  has  been 
recaived. 

FOR  FUnTNCft  MFOfWMTION  contact:  Kate 
Holmberg,  Special  Programs  Brandt, 
Division  of  National  Programs.  Office  of 
Vocational  artd  Aduh  Education,  U.S. 
Department  of  Education,  Room  4512- 
SwitzBT  Building,  400  Maryiand  Avenue 
SW.,  Washington,  DC  20202-7327. 
Telephone  (202)  205-5563.  hidividuals 
who  are  deaf  and  hearing  impaired  may 
call  the  Federal  Dual  Party  Relay 
Service  at  l-«00-877-8339  between 
8:00  ajn.  and  8:00  p  jn..  Eastern  time, 
Monday  through  Friday. 

riiipaai  fli<iiitj  20  U.S.C  2428a. 
Dalwh  nK«Bd)W  3. 1 W3. 
AsgpHfa  KappBsr, 

Assistant  Secniaryfor  Vocational  and  Adult 
Education. 
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INSTRUCTIONS  FOR  THE  SF  424 

This  is  •  standard  fom  used  by  applicants  as  a  required  facesheet  for  preapplications  and  applications  submitted 
for  Federal  assistance.  It  will  be  used  by  Federal  agencies  to  obtain  applicant  certification  that  States  which  have 
established  a  review  and  comment  procedure  in  response  to  Executive  Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been  given  an  opportunity  to  review  the  applicant's  submission 

Entrv  Item  Entrv: 


Item 
1 
2 


3 
4 


10 


11 


Self-explanatory 

Date  application  submitted  to  Federal  agency  (or 
State  if  applicable)  &  applicant's  control  number 
(if  applicable). 

State  use  only  (if  applicable). 

If  this  application  is  to  continue  or  revise  an 
existing  award,  enter  present  Federal  identifier 
number.  If  for  a  new  project,  leave  blank. 

Legal  name  of  applicant,  name  of  primary 
organizational  unit  which  will  undertake  the 
assistance  activity,  complete  address  of  the 
applicant,  and  name  and  telephone  number  of  the 
person  to  contact  on  matters  related  to  this 
application 

Enter  Employer  Identification  Number  (EIN)  as 
assigned  by  the  Internal  Revenue  Service. 

Enter  the  appropriate  letter  in  the  space 
provided 

Check  appropriate  box  and  enter  appropriate 
letter<s)  in  the  space<s)  provided 

— "New"  means  a  new  assistance  award. 

—  "Contij^^tion"  means  an  extension  for  f  n 
additional  funding^udget  period  for  a  project 

with  a  projected  completion  date 

—  "Revision"  means  any  change  in  the  Federal 
Government's  financial  obligation  or 
contingent  liability  from  an  existing 
obligation. 

Name  of  Federal  agency  from  which  assistance  is 
being  requested  with  this  application 

Use  the  Catalog  of  Federal  Domestic  Assistance 
number  and  title  of  the  program  under  which 
assistance  is  requested 

Enter  a  brief  descriptive  title  of  the  project  if 
more  than  one  program  is  involved,  you  should 
append  an  explanation  on  a  separate  sheet  If 
appropriate  (eg,  construction  or  real  property 
projects),  attach  a  map  showing  project  location 
For  preapplications.  use  a  separate  sheet  to 
provide  a  summary  description  of  this  project 


12.  List  only  the  largest  political  entities  affected 
(eg  , State, counties, cities) 

13     Self-explanatory 

14.  List  the  applicant's  Congressional  District  and 
any  District(s)  affected  by  the  program  or  project 

15.  Amount  requested  or  to  be  contributed  during 
the  first  funding/budget  period  by  each 
contributor.  Value  of  in-kind  contributions 
should  be  included  on  appropriate  lines  as 
applicable  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  only  the 
amount  of  the  change.  For  decreases,  enclose  the 
amounts  in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For  multiple 
program  funding,  use  totals  and  show  breakdown 
using  same  categories  as  item  IS. 

16.  Applicants  should  contact  the  State  Single  Point 
of  ConUct  (SPOC)  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is 
subject  to  the  State  intergovernmental  review 
process 

17.  This  question  applies  to  the  applicant  organi- 
zation, not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances,  loans 
and  taxes. 

18.  To  be  signed  by  the  authorized  representative  of 
the  applicant.  A  copy  of  the  governing  body's 
authorization  for  you  to  sign  this  application  as 
official  representative  must  be  on  file  in  the 
applicant's  office.  (Certain  Federal  agencies  may 
require  that  this  authorization  be  submitted  as 
part  of  the  application.) 


SF  424    (REV   t-tt.  e«:« 
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9MJ  II  -  BUPCET  mfoawTioa 

SECTION  A  -  Budget  Su—ary  by  Categories 


A 

B 

C 

1.  Per&ormet 

2.  Fringe  Benefits  (Rate   X) 

3.  Travel 

- 

4.  Iqaipment 

• 

S.  Supplies 

6.  Contractual 

7.  Other 

8.  Total.  Direct  Cost 
(tines  T  through  7) 

• 

9.  Indirect  Coat  (Rate   X) 

10.  Training  Costs/Stipends 

11.  TOTAL,  raderal  Finis  Recpiested 
(lines  8  through  10) 

SCCTIOM  B  -  Cost  Sharing 


ry  (if  appropriate) 


1.  Cash  Contribution 

2.  In-Kind  Contribution 

(only  costs  specifically  for 
this  project) 

3.  TOTAL,  Cost  Sharing  (Rate  2SX) 

NOTE:   For  FULLT-FUNDEO  PROJECTS  use  Colinn  A  to  record  the  first  IZ-aonth  budget  period;  Colian  B 
to  record  the  renaining  acnths  of  the  project;  and  Colinn  C  to  record  the  total. 

For  NULTI-YEAR  PROJECTS  use  Coluan  A  to  record  the  first  12-annth  budget  period;  Colums  B 
and  C  to  indicate  the  estinated  budget  totals  for  years  2  and  3. 
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InfltnictioM  for  Part  D— Budgst  InfomatioD      Put  m— Inctructions  for  Budget  Narrative 


Section  A— Budget  Summary  by  Categories 

1.  Personnel:  Show  salaries  to  be  paid  to 
proiect  personnel. 

2.  FriigB  BenefitF.  Indicate  the  rate  and 
amount  at  fringe  benefits. 

3.  Travel:  Indicate  the  amount  requested 
for  both  Inter-  and  intra-State  travel  of  project 
staff.  Include  funds  for  at  least  one  trip  for 
two  people  to  attend  a  project  director's 
meeting  in  Washington,  DC. 

4.  Equipment  Indicate  the  cost  of  non- 
expendable personal  property  that  has  a 
useful  life  of  more  than  one  year  and  a  cost 
of  $300  or  more  per  unit  (SS.OOO  or  more  if 
State,  Local,  or  Tribal  Government). 

5.  Supplies:  Include  the  cost  of  consumable 
supplies  and  materials  to  be  used  during  the 
project 

6.  Contractual:  Show  the  amount  to  be 
used  for  (1)  proairement  contracts  {except 
those  which  belong  on  other  lines  such  as 
supplies  and  equipment):  and  (2) 
subcontracts. 

7.  Other  Indicate  all  direct  costs  not 
clearly  covered  by  lines  1  through  6  above, 
including  consultants. 

8.  Total.  Direct  Costs:  Show  the  total  for 
lines  1  through  7. 

9.  Indirect  Costs:  Indicate  the  rate  and 
amount  of  indirect  costs. 

10.  rnu/iing/Stipend  Cost  (if  allowable) 

11.  TOTAL  Federal  Funds  Requested: 
UnesJ^—'iO. 

Section  B—Cost  Sharing  Summary 

Indicate  the  actual  rate  and  amount  of  cost 
sharing.  The  Cooperative  Demonstration 
Program  requires  that  the  grantee  provide  at 
least  25  percent  cost  sharing.  The  share 
required  refers  to  a  percentage  of  Total 
Project  Cost,  not  of  Federal  funds.  For 
example,  an  applicant  that  is  required  to  pay 
25  percent  of  total  program  costs  of  $100,000 
would  have  to  contribute  $25,000  to  match 
a  Federal  award  of  $75,000  ($25,000  -  25 
percent  of  $100,000  ($25,000  plus  $75,000)). 
All  applicants  must  contribute  at  least  25 
percent  of  total  program  costs  under  the 
Cooperative  Demonstration  Program. 


Prepare  a  detailed  Budget  Narrative  for  the 
first  year  of  the  project  that  justifies  and 
clarifies  the  budget  figures  shown  in  section 
A.  Explain: 

1.  How  personnel  costs  are  calculated — 
provide  yearly  and/or  hourly  rates:  for  other 
than  full-time  staff,  provide  hours  per  day, 
week,  month,  and  year. 

2.  The  basis  used  to  estimate  certain  costs 
such  as  travel,  consultants,  equipment,  and 
supplies. 

3.  The  major  cost  items  relate  to  the 
proposed  project  activities  (refer  to 
application  page); 

4.  The  cost  breakdown  of  the  project's 
evaluation  component:  and 

5.  What  matching  occurs  in  each  budget 
category.  Provide  estimated  budget  totals  for 
the  second  and  third  years  of  the  project. 

laitnictioiM  for  Part  IV— Prograna  Narrative 

Program  Narrative  will  comprise  the  largest 
portion  of  the  application.  This  is  where  you 
spell  out  the  who,  what,  where,  when,  why, 
and  how  of  your  proposed  project. 

Although  you  will  not  have  a  form  to  fill 
out  for  your  narrative,  there  is  a  format.  This 
format  is  the  Selection  Criteria.  Because  your 
application  will  be  reviewed  and  rated  by  a 
review  panel  using  the  selection  criteria, 
your  narrative  should  follow  the  format  of 
the  criteria. 

Before  preparing  your  application,  you 
should  read  carefully  the  description  of  the 
program,  eligibility  requirements,  priority 
language  (if  any),  and  the  selection  criteria 
for  this  competition. 

Your  program  narrative  should  be  clear, 
concise,  and  to  the  point.  Begin  the  narrative 
with  a  one  page  abstract  or  summary  of  your 
proposed  project.  Then  describe  the  project 
in  detail  addressing  each  selection  criterion 
in  order. 

Limit  your  narrative  to  35  double-spaced 
pages.  Use  standard  8Vj''x11'';  print  on  one 
side  only.  Be  certain  to  number  ALL  the 
pages  in  your  application  including 
appendices. 


You  may  include  supporting 
documentation  as  appendices.  Be  sure  that 
this  material  is  concise  and  pertinent  to  this 
program  competition.  Applicants  are  advised 
that: 

(1)  The  Department  considers  only 
information  contained  in  the  application  in 
ranking  applications  for  funding 
consideration.  Letters  of  support  sent 
separately  from  the  formal  application 
package  are  not  considered  in  the  review  by 
the  tedinical  review  panels  (EDGAR  section 
75.217). 

(2)  The  technical  review  panel  evaluates 
each  application  solely  on  \he  basis  of  the 
established  technical  review  criteria.  Letters 
of  support  contained  in  the  application  will 
strengthen  the  application  only  if  they 
contain  commitments  that  pertain  to  the 
established  technical  review  criteria,  such  as 
commitment  of  resources  and  placement  of 
successful  completers. 

Instructiona  for  Estimated  Public  Reporting 
Burden 

Under  terms  of  the  Paperwork  Reduction 
Act  of  1980,  as  amended,  and  the  regulations 
implementing  that  Act,  the  Department  of 
Education  invites  comment  on  the  public 
reporting  burden  in  this  collection  of 
information.  Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  90  hours  per  response,  including  the 
time  for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and  completing 
and  reviewing  the  collection  of  information. 
You  may  send  comments  regarding  this 
burden  to  the  U.S.  Department  of  Education. 
Information  Management  and  Compliance 
Division,  Washington,  DC  20202-4651:  and 
to  the  Office  of  Management  and  Budget. 
Paperwork  Reduction  Project,  0MB  1830- 
0523.  Washington,  DC  20503. 

(Information  collection  approved  under 
0MB  control  number  1830-0523.  Expiration 
date:  7/31/96.) 
MUJNQ  CODE  4oee-ei-# 
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ASSURANCES  —  NON-CONSTRUCTION  PROGRAMS 


Note: 


CerUin  of  these  assurances  may  not  be  applicable  to  your  project  or  program.  If  you  have  questions, 
please  conUct  the  awarding  agency  Further,  certain  Federal  awarding  agencies  may  require  applicants 
to  certify  to  additional  assurances,  if  such  is  the  case,  you  will  be  notified. 


As  the  duly  authorized  representative  of  the  applicant  I  certify  that  the  applicant: 


1.  Has  the  legal  authority  to  apply  for  Federal 
assistance,  and  the  institutional,  managerial  and 
financial  capability  (including  funds  sufficient  to 
pay  the  non-Federal  share  of  project  costs)  to 
ensure  proper  planning,  management  and  com- 
pletion of  the  project  described  in  this  application. 

2.  Will  give  the  awarding  agency,  the  Comptroller 
General  of  the  United  States,  and  if  appropriate, 
the  State,  through  any  authorized  represenutive, 
access  to  and  the  right  to  examine  all  records, 
books,  papers,  or  documents  related  to  the  award; 
and  will  establish  a  proper  accounting  system  in 
accordance  with  generally  accepted  accounting 
standards  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit  employees 
from  using  their  positions  for  a  purpose  that 
constitutes  or  presents  the  appearance  of  personal 
or  organizational  conflict  of  interest,  or  personal 
gain. 

4.  Will  initiate  and  complete  the  work  within  the 
applicable  time  frame  afler  receipt  of  approval  of 
the  awarding  agency. 

5.  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U  SO.  §S  4728-4763) 
relating  tc  prescribed  standards  for  merit  systems 
for  program  funded  under  one  of  the  nineteen 
statutes  or  regulations  specified  in  Appendix  A  of 
OPM's  Standards  for  a  Merit  System  of  Personnel 
Administration  (5  C.F.R.  900.  Subpart  F). 

6.  Will  comply  with  all  Federal  statutes  relating  to 
nondiscrimination.  These  include  but  are  not 
limited  to;  (a)  Title  VI  of  the  Civil  Rights  Act  of 
1964  (P.L.  88-352)  which  prohibiU  discrimination 
on  the  basis  of  race,  color  or  national  origin;  (b) 
Title  IX  of  the  Education  Amendments  of  1972.  as 
amended  (20  U.S.C.  I§  1681-1683.  and  1685-1686). 
which  prohibits  discrimination  on  the  basis  of  sex; 
(c)  Section  504  of  the  RehabiliUtion  Act  of  1973,  as 
amended  (29  U.S.C.  S  794).  which  prohibits  dis- 

'  crimination  on  the  basis  of  handicaps;  (d)  the  Age 
Discrimination  Act  of  1975.  as  amended  (42 
use  §§  6101-6107).  which  prohibits  discrim- 
ination on  the  basis  of  age: 


(e)the  Drug  Abuse  GfTice  and  Treatment  Act  of 
1972  (PL.  92-255),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  drug  abuse,  (f) 
the  Comprehensive  Alcohol  Abuse  and  Alcoholism 
Prevention.  Treatment  and  Rehabilitation  Act  of 
1970  (PL  91-616),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  alcohol  abuse  or 
alcoholism;  (g)  §5  523  and  527  of  the  Public  Health 
Service  Act  of  1912  (42  U  S  C.  290  dd-3  and  290  ee- 
3),  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records;  (h)  Title 
VIII  of  the  Civil  Rights  Act  of  1968  (42  US  C  § 
3601  et  seq),  as  amended,  relating  to  non- 
discrimination in  the  sale,  rental  or  financing  of 
housing;  (i)  any  other  nondiscrimination 
provisions  in  the  specific  statute(s)  under  which 
application  for  Federal  assisunce  is  being  made: 
and  (j)  the  requirements  of  any  other 
nondiscrimination  statute(s)  which  may  apply  to 
the  application. 

Will  comply,  or  has  already  complied,  with  the 
requirements  of  Titles  II  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (PL.  91-646) 
which  provide  for  fair  and  equitable  treatment  of 
persons  displaced  or  whose  property  is  acquired  as 
a  result  of  Federal  or  federally  assisted  programs 
These  requiremenu  apply  to  all  interests  in  real 
property  acquired  for  project  purposes  regardless 
of  Federal  participation  in  purchases. 

Will  comply  with  the  provisions  of  the  Hatch  Act 
(5  use.  §§  1501-1508  and  7324-7328)  which  limit 
the  political  activities  of  employees  whose 
principal  employment  activities  are  funded  in 
whole  or  in  part  with  Federal  funds 

Will  comply,  as  applicable,  with  the  provisions  of 
the  Davis-Bacon  Act  (40  US  C  SS  276a  to  276a- 
7).  the  Copeland  Act  (40  U.S.C.  (  276c  and  18 
use.  iS  874).  and  the  Contract  Work  Hours  and 
Safety  Sundards  Act  (40  U.S.C.  (i  327-333). 
regarding  labor  standards  for  federally  assisted 
construction  subagreements. 
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10.  Will  comply,  if  applicable,  with  flood  insurance 
purchase  requirements  of  Section  102(a)  of  the 
Flood  Disaster  Protection  Act  of  1973  (PL  93-234) 
which  requires  recipients  in  a  special  flood  hazard 
area  to  participate  in  the  program  andto  purchase 
flood  insurance  if  the  total  cost  of  insurable 
conatruction  and  acquisition  is  $10,000  or  more 

11.  Will  comply  with  environmenul  standards  which 
may  be  prescribed  pursuant  to  the  followmg  (a) 
institution  of  environmental  quality  control 
measures  under  the  National  Environmental 
Policy  Act  of  1969  (PL   91-190)  and  Executive 
Order  (EO)  11514;  (b)  notification  of  violating 
facilities  pursuant  to  EO  1 1738;  (c)  protection  of 
wetlands  pursuant  to  EO  11990;  (d)  evaluation  of 
flood  hazarxis  m  floodplains  in  accordance  with  EO 
11988.  (e)  assurance  of  project  consistency  with 
the  approved  State  management  program 
developed  under  the  Coastal  Zone  Management 
Act  of  1972  (16  use    $§  1451  et  seq  ).  (f) 
conformity  of  Federal  actions  to  Sute  tClear  Air) 
Implemenution  Plans  under  Section  176(c)  of  the 
Clear  Air  Act  of  1955.  as  amended  (42  U  S  C    § 
7401  et  seq.);  (g)  protection  of  underground  sources 
of  drinking  water  under  the  Safe  Drinliing  Water 
Act  of  1974,  as  amended.  (PL.  93-523).  and  (h) 
protection  of  endangered  species  under  the 
Endangered  Species  Act  of  1973.  as  amended.  (P  L 
93-205). 

12.  Will  comply  with  the  Wild  and  Scenic  Rivers  Act 
of  1968  (16  use.  55  1271  et  seq  )  related  to 
protecting  components  or  potential  components  of 
the  national  wild  and  scenic  rivers  system. 


'■GNATU«£  OF  AUTHOKlZEO  CERTIFYING  OFFICIAL 


APMCANT  ORGANIZATION 


13  Will  assist  the  awarding  agency  in  assuring 
compliance  with  Section  106  of  the  National 
Historic  Preservation  Act  of  1966.  as  amended  (16 
use  470),  EO  11593  (identification  and 
protection  of  historic  properties),  and  the 
Archaeological  and  Historic  Preservation  Act  of 
1974  ( 16  U  S  C  469a- 1  et  seq  ). 

14.  Will  comply  with  PL.  93-348  regarding  the 
protection  of  human  subjects  involved  in  research, 
development,  and  related  activities  supported  by 
this  award  of  assistance 

15.  Will  comply  with  the  Laboratory  Animal  Welfare 
Act  of  1966  (PL  89-544,  as  amended.  7  U  S  C 
2131  et  seq.)  peruining  to  the  care,  handling,  and 
treatment  of  warm  blooded  animals  held  for 
research,  teaching,  or  other  activities  supported  by 
this  award  of  assisunce. 

16.  Will  comply  with  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U  S.C.  H  4801  et  seq  )  which 
prohibits  the  use  of  lead  based  paint  in 
construction  or  rehabilitation  of  residence 
structures. 

17.  Will  cause  to  be  performed  the  required  financial 
and  coippliance  audits  in  accordance  with  the 
Single  Audit  Act  of  1984. 

18.  Will  comply  with  all  applicable  requirements  of  all 
other  Federal  laws,  executive  orders,  regulations 
and  policies  governing  this  program 


TITLE 


OATI  SUBMITTED 
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CERTinCATIONS  REGARDING  LOBBYING;  DEBARMENT,  SUSPENSION  AND  OTHER 
RESPONSIBILITY  MATTERS;  AND  DRUG-FREE  WORKPLACE  REQUIREMENTS 

Applicant*  should  rHer  to  the  regulations  cited  below  to  determine  the  certification  lo  which  they  are  required  to  attest  ApoBcants 
*^  «1» '*v«w  the  instructions  for  certification  indud«i  in  the  regulations  before  completii^Uas  fonn.  Signature  of  tiui  form 
provides  for  compliance  with  certiriation  requirements  under  34  CFR  Part  82.  "New  RcstActions  on  U)bbying?ajvd>l  CFR  iSsS 
^^'^'^'^P^"^  and  Suspension  (Nonprocurement)  and  Govemment-*inde  Requirements  br  Drug-Free  Workplace ' 
IjSi    ';.^!S[^*^'°"  shaU  be  treated  as  a  material  representation  of  (act  upon  which  i^unce  wiU  be  placed  when  the  Omrtment 
of  Edueabon  determines  to  award  the  covered  transaction,  grant,  or  cooperative  agreement  "«»•  uic  urpsmnem 


1.  LOBBYING 

As  required  by  Section  1 352,  Title  31  of  the  U.S  Code;  and 
implemented  at  34  CFR  Part  82,  for  persons  entering  into  a 
grant  or  cooperative  agreement  over  SI 00,000,  as  defined  at  34 
CFK  Part  82.  Sections  K.10S  and  82.110,  the  applicant  certifies 
that: 

(a)  No  Federal  appropriated  funds  have  been  paid  or  wit]  be 
paid,  by  or  on  behalf  of  the  undersigned,  to  any  person  for 
influencing  or  attempting  to  influence  an  officer  or  employee 
of  any  agency,  a  Member  of  Conmss,  an  officer  or  employee 
of  Congress,  or  an  employee  of  a  Member  of  Congress  in 
connection  with  the  making  of  any  Federal  grant,  the  entering 
into  of  any  cooperative  agreement,  and  the  extension, 
continuation,  renewal,  amendment,  or  modification  of  any 
Federal  grant  or  cooperative  agreement; 

(b)  If  any  funds  other  than  Federal  appropriated  funds  have 
been  paid  or  will  be  paid  to  any  person  for  influenang  or 
attemptine  to  influence  an  officer  or  empbyee  of  any  agency,  a 
Member  o7  Congress,  an  officer  or  employee  of  Congress,  or  an 
emoloyee  of  a  Member  of  Congress  in  connection  with  this 
Federal  grant  or  cooperative  agreement,  the  undersigned  shall 
complete  and  submit  Sundard  Form  -  LLL,  "Disclosure  Form 
to  Report  Lobbying,"  in  accordance  with  iu  instruaions; 

(c)  The  undersigned  shall  require  that  the  language  of  this 
certification  be  included  in  the  award  documents  for  all 
subawards  at  all  tiers  (including  subgrants,  contracts  under 
grants  and  cooperative  agreements,  and  subcontracts)  and  that 
all  subrecipients  shall  certify  and  disclose  accordingly. 


2.  DEBARMENT,  SUSPENSION,  AND  OTHER 
RESPONSIBILITY  MATTERS 

As  required  by  Executive  Order  12549,  Debarment  and 
Suspension,  and  implemented  at  34  CFR  Part  85,  for 
prospective  participants  in  primary  covered  transaaions,  as 
defined  at  34  CFR  Put  85,  Sections  85.105  and  85.1 10  - 

A.  The  applicant  certifies  that  it  and  its  principals: 

(a)  Are  not  presently  debarred,  suspended,  proposed  for 
debarment,  declared  meligible,  or  volununly  excluded  from 
covered  transactions  by  any  Federal  department  or  agency; 

(b)  Have  not  %vithin  a  three-year  period  preceding  this 
application  been  convicted  of  or  had  a  civil  judgment  reiulered 
against  them  for  commission  of  fraud  or  a  criminal  offense  in 
connection  with  obtaining,  attempting  to  obtain,  or  performing 
a  public  (Federal,  Sute,  or  locaU  transaction  or  contract  under 
a  public  transaction,  violation  of  Federal  or  State  antitrust 
statutes  or  commission  of  enbe22lement,  theft,  forgery, 
bribery,  falsification  or  destruction  of  records,  making  false 
statements,  or  receiving  stolen  property; 

(c)  Are  not  presently  indicted  for  or  otherwise  criminally  or 
civilly  charged  by  a  govemmenul  entity  (Federal,  Sute,  or 
local)  with  commission  of  anv  of  the  offenses  enumerated  in 
paragraph  (1)(b)  of  this  certification;  and 


\ 


(d)  Have  not  «nthin  a  three-year  period  preoedins  this 
application  had  one  or  more  public  transactions  (Menl,  State, 
or  local)  terminated  for  cause  or  defrult;  and 

B.  Where  the  applicant  is  unable  to  certify  to  any  of  the 
sutements  in  this  certification,  he  or  the  shall  attach  an 
explanation  to  this  application. 


3.  DRUG-FREE  WORKPLACE 
(GRANTEES  OTHER  THAN  INDIVIDUALS) 

As  required  by  the4>ug-Free  Workf^ace  Act  of  1988,  and 
Implemented  at  34  CFR  Part  85.  Suteart  F,  for  grantees,  as 
defined  at  34  CFR  Part  85,  Sections  85.605  and  §5.610  - 

A.  The  applicant  certifies  that  it  will  or  will  continue  to 
provide  a  drug-free  workplace  by: 

(a)  Publishing  a  sutement  notifying  empfoyees  that  the 
uiUawful  nunufactiire,  distribution,  dispensing,  possession,  or 
use  of  a  controlled  substance  is  prohibited  in  the  grantee's 
workplace  and  specifying  the  actions  that  will  be  taken  aminst 
employees  for  violation  of  such  prohibition; 

(b)  Esublishing  an  on-going  drug-free  awareness  program  to 
iiJorm  empfoyees  about- 

H)  The  dangers  of  drug  abuse  in  the  workplace; 

Qi  The  grantee's  policy  of  maintaining  a  drug-free  workplace. 

(3)  Any  available  drug  counseling,  rchabiliution,  and 
employee  assistance  programs,  and 

(4)  The  penalties  that  may  be  imposed  upon  employees  for 
drug  abuse  violations  occurring  m  the  workplace; 

(c)  Making  it  a  reqviirement  that  each  employee  to  be  engaged 
in  the  performance  of  the  grant  be  gaven  a  copy  of  the 
sutement  required  by  paragraph  (a); 

(d)  Notifying  the  employee  in  the  statement  required  by 
paragraph  lai  that,  as  a  condition  of  employment  uitder  the 
grant,  the  employee  will- 

(1)  Abide  by  the  terms  of  the  sutement;  and 

(2)  Notify  the  employer  in  tvhting  of  his  or  her  conviction  for  a 
violation  of  a  criminal  drug  suttite  oocurring  in  the  workplace 
no  later  than  five  calovdar  days  after  such  conviction; 

(e)  Notifying  the  agency,  in  writing  %vithin  10  calendar  days 
after  receiving  notice  under  subparagraph  (d)(2}  from  an 
employee  or  otherwise  receiving  actual  notice  oif  such 
conviction.  Employers  of  convicted  employees  must  provide 
notice,  including  position  title,  lo:  Director,  Grants  and 
Contracts  Service,  VS.  Department  of  Educatxm.  400 
MaryUnd  Avenue,  SW.  (Room  3124.  CSA  Regional  Office 
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Building  No.  3),  Washington.  DC  20202-4571.  Notice  sh^ 
include  the  idcntificatian  number<»)  of  each  affected  grant; 

(0  Taking  one  of  the  foDowing  actions,  within  30  calendar  days 
of  receivuig  notice  under  subparagraph  (dMI).  with  respect  to 
any  employee  *«rt«o  is  so  coovKted- 

(1)  Taking  appropriate  personnel  action  against  such  an 
employed  up  to  and  inchiding  termination,  consistent  with  the 
requirementt  of  the  Rehabilitttion  Act  of  1973,  as  amended;  or 

0)  Requiring  such  emptoyee  to  participate  satisfactorilyin  a 
dnjgiuse  assistance  or  rehabiliution  program  approved  for 
such  purposes  by  a  Federal.  Suie,  or  local  health,  law 
enforcement,  or  other  appropriate  agency; 

i)  Making  a  good  feith  effort  to  continue  to  maintain  a 
-rug-free  wortcplaoe  through  implemcnution  of  paragraphs 
(a)yo»).(c),(d).{e).and(f). 

B.  The  grantee  may  insert  in  the  soace  provided  bdow  the 
sited)  for  the  performance  of  work  done  in  connection  with  the 
specific  grant: 

Place  of  Performance  (Street  address,  dty,  county,  sUte,  zip 
code) 


DRUG-FREE  WORKPIACE 
(GRANTEES  WHO  ARE  INDIVIDUALS) 

As  lequirad  by  the  Drug-Free  Workplace  Act  of  1988,  and 
implemented  at  34  CFRPttt  8S,  Subpart  F,  for  mntees.  as 
denned  at  34  CFR  Part  86,  Sections  85.605  and  85.610  - 

A  As  a  condition  of  the  grant.  I  certify  that  I  win  not  engage  in 
the  unlawful  manufacture;  distribution,  dispensing, 
poeifiiinn.  or  use  of  a  oontrotled  substance  in  conducting  any 
activity  with  the  grant;  and 

B.  If  convicted  of  a  criminal  drug  offense  resulting  from  a 
violation  occiirring  during  the  conduct  of  any  mnt  activity,  I 
will  report  the  conviction,  in  writing,  within  10  calendar  days 
oiF  the  conviction,  to:  Director,  Grants  and  Contracts  ServitK, 
U  &  Department  of  Educatioa  400  Mainland  Avenue,  S.W. 
(Roooi5i24.  CSA  Regional  Office  Buikbng  No.  3), 
Washington,  DC  202^-4571.  Notice  shaU  indude  the 
identifkation  numbers)  of  CKh  affected  grant. 


Check  D  «*  *"«  *™  *«>rkplaces  on  file  that  are  not  identified 
'^here. 


As  the  duly  authorized  lepresenlative  of  the  appUcant,  I  hereby  certify  that  the  applicant  wiD  comply  with  the  above  certificatk)ns. 


NAME  OF  APPLICANT 


PR/ AWARD  NUMBER  AND/OR  PROJECT  NAME 


PRINTED  NAME  AND  TTTLE  OF  AUTHORIZED  REPRESENTATIVE 


SIGNATURE 


DATE 


ED  80^13 
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Certification  Regarding  Debarment,  Suspension,  IneligiMlity  and 
Voluntary  Exclusion  -  Lower  Tier  Covered  Transactions 


TIS^?**^  !*"9?*'***  *^  ***  i^FK!?^*  of  MucationTeguUtions  implementing  Executive  Order 
12549,  Debarment  ancT  Suspenswn.  34  CFR  Part  85,  for  all  tower  tier  transactiont  meetmg  the  threshold 
and  tier  requirements  stated  at  Section  85.1 10.  *  '^^'■m 


Instnictioni  for  Ccrtlficatloa 


g  and  suhmhting  this  propoal,  the 
ilower  tier  pwtiapant  u  providing  the 
I  set  out  below. 


I.Bytignin; 
fwospenivc 
certification 

2.  The  certification  in  this  clause  is  a  tnaterial 
representation  of  fact  upon  which  reliance  was  placed 
when  this  transaction  was  entered  into.  If  it  is  later 
determined  that  the  prospective  lower  tier  participant 
knowingly  rendered  an  entmeous  certification,  in 
addition  to  other  remedies  available  to  the  Federal 
Government,  the  departmeitt  or  agency  iwith  whidi 
this  transaction  originated  may  pursue  available 
remedies,  including  suspension  and /or  debarment. 

3.  The  prospective  lower  tier  participant  shaD  provide 
immediate  written  notice  to  the  perion  to  which  this 
proposal  is  submitted  if  at  any  time  the  piospeitive 
lower  tier  participant  learns  that  its  certification  was 
erroneous  when  submitted  or  has  become  enonaotis 
by  reason  of  changed  circumstances. 

4.  The  terms  'covered  transaction,*  'debarred,' 
"suspended,"  "ineligible."  "lower  tier  covered 
transaction,"  "participant,"  "person,"  "primary  covered 
transaction."  principal,*  proposal"  and  "volunuhly 
excluded,"  as  used  in  this  clause,  have  the  meanings 
•et  out  in  the  Definitions  and  Coverage  sections  of 
rules  implementine  Executive  Order  12349.  You  may 
contact  the  person  to  which  this  proposal  is  submitted 
for  assistance  in  obtaining  a  copy  ofthoae  regulations. 

5.  The  prospective  lower  tier  participant  agrees  by 
submitting  this  proposal  that,  should  the  proposed 
covered  transaction  be  entered  into,  it  shall  not 
kno%vingly  enter  into  any  lower  tier  covered 
transaction  with  a  person  who  is  debarred, 
suspended,  declared  ineligible,  or  voluntarily 
excluded  from  participation  in  this  covered 
transaction,  unless  authorized  by  the  department  or 
agency  tnth  which  tius  transaction  originated. 


6.  The  prospective  b%vcr  tier  participant  further 
agrees  by  submitting  thisproposal  that  it  will 
tndudc  the  dauae  UOed  "Certification  RcsanJing 
Debarment.  Suspension.  Ineligibility,  and  Voluntary 
Exdusion-Lower  Tier  Covered  Transactions," 
without  modification,  in  all  k>wer  tier  covered 

transactions  and  in  all  solicitations  for  lower  tier 
covered  transactions. 

7.  A  partidpuit  in  a  covcml  transaction  may  rdy 
upon  a  certification  of  a  prospective  participant  in  a 
lower  tier  covered  transaction  that  it  is  not 
ddiarred,  suspended,  ineligible,  or  voluntarily 
exchided  from  the  ooveredtransaction.  uiUess  it 
knows  that  the  certification  is  erroneous.  A 
participant  may  decide  the  method  and  frequency 
bywhKhhdetenninestheeligilHlityofits 
principals.  Each  participant  may,  but  is  not 
required  lo,  check  the  Noi^ronuement  List. 

8.  Nothing  contained  in  tfwforegoinffshaO  be 
construed  to  require  estabUshment  ofa  system  of 
records  in  order  to  render  in  nod  faith  the 
certification  required  by  this  Sause.  The  knowledge 
and  information  of  a  partidpam  is  not  required  to 
exceed  that  which  is  nonnally  possessed  by  a 
prudent  person  in  the  ordinary  course  of  business 
dealings. 

9.  Except  lor  transactions  authorized  under 
paragraph  5  of  these  instructions,  if  a  partidpant  in 
a  covered  transaction  knowii^ly  enters  intoa  tower 
tier  covered  transaction  with  a  perstm  who  is 
su»ended,  debarred,  indigiMe,  or  voluntarily 
excluded  from  partidpation  in  this  truisaction,  in 
addition  to  other  remedies  available  to  the  Federal 
Government,  the  departmcru  or  agency  writh  which 
this  transaction  originated  eiay  pursue  available 
remedies,  including  suspension  and /or  debarment. 


Certification 

(1 )  The  prospective  lower  tier  participant  certifies,  by  submission  of  this  proposal,  that  neither  it  nor  its 
pnnapals  are  presently  debarred,  suspended,  proposed  for  debarment,  dedared  ineligible,  or 
voluntarily  excluded  from  partidpation  in  this  transaction  by  any  Federal  department  or  agency. 

O  Where  the  prospective  lower  tier  partidpant  is  imable  to  certify  to  any  of  M*  statements  in  this 
certification,  such  prospective  partidpant  shall  attach  an  ex^nation  to  this  proposal. 


^JAME  OF  APPUCANT 


PR/ AWARD  NUMBER  AND/OR  PROJECT  NAME 


PRINTED  NAME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 


SIGNATURE 


DATE 


ED  8tW)0H  9/90  (Replaces  CCS«)9  (REV.  12/88).  which  b  obsolete) 
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DISCLOSURE  OF  LOBBYING  ACTIVITIES 

Complete  this  lorn  to  rfiidotc  lobbying  activitie*  puruunt  to  31  VSC  1352 
<See  fcvertc  for  public  burden  ditdoturc.) 


*»pioi»d  ht  Omi 


^' 


1.    Type  of  Federal  Action: 


□  a.  contract 
b. 


b.  irant 

c.  cooperative  agreement 

d.  ban 

c.  loan  guarantee 
(.  loan  inturarKe 


1.    Malua  of  Federal  Action: 

□  a.  bkl/oHer/apptication 
b.  initial  award 
c  pott-award 


4.    Name  and  Addrew  of  Reporting  Entity: 
D    frime 


O    Subawardec 

Tier ,  #  towwn. 


Cowgrwiional  Ditlrict  if  known- 


i.    Federal  Department  Agency- 


S.    IcportType: 


r~|  a.  Mtial  filing 


material  change 

f  Of  Material  Change  Only, 
year  _____  quarter 


date  of  tad  report 


S.    If  Reporting  Entity  in  No.  4  b  Subawardte.  Enter  Name 
wd  Addreu  of  Primr 


Congrettional  Dirtrict  if  known: 


|.     Federal  Action  Number,  H  known: 


7.    Federal  Program  Namc/Detcription: 


CfOA  Number,  ifMppltcMbIt 


9.    Award  Amotmt  <f  known: 


It.  a.  Name  and  Addtett  o<  Lobbying  Entity 
{if  tndi^idnii.  I»it  rumt,  (irU  na/nc,  M/l: 


k.  Individual*  Performing  Servicct  (including  addren  d 
difleitnt  from  No  lOaj 
ilitt  name,  first  rume.  M/h 


Utuct"  Co«li«u««io^  itf*>tt}  V-LU-A.  r»  Htctt%tr), 


t1.  Amount  ol  Payment  (check  all  that  apply!: 

) D  actual       O  planned 


13.  Form  of  Payment  (check  all  that  apply*: 
O    a.  cash 

a    b  In-kind,  specify    rut  ore  ____^ 
value    


13.  Type  of  Payment  (check  an  that  appfy'' 

O  a.  retainer 

O  b.  orte-tin«  fee 

D  C-  committion 

D  d.  contingent  fee 

D  •.  deferred 

D  f.  other,  tpeo'fy: 


14.  Rrief  Detaip (ion  of  Service*  Performed  or  to  be  Performed  and  Date<t)  of  Service,  including  officcrttL  employeei*), 
•t  Member<»)  contacted,  for  Payment  Indicated  in  hem  It: 


<«rt«{»  Ccfil)'»jHto^  *»—«»)  SHJl-A.  0i>»c9ttfifi 


IS.  ConiinuatioB  Shc«t(t)  SF-LU-A  attached:        D  Ve«  O  No 


■c*«i  UU  1*m  *nam0* « lil>i  ■*  KiMun  b  •  ■mm*  «»■ 
t<  UIC   UU   flm  >*iwiM—  ■<•  ta 


Stgfiaturr  _ 
Print  Name: 
nie:  


Telephone  No~'. 


Date 


ffadecdUMOnlr 


i!:V  r.:w^1^P  ^VvU .; -v:ft:^;': '^■^J!'^! ''■  ;C 
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INSTRUCTIONS  FOR  COMPLETION  OF  SF411,  DISCLOSURE  OF  LOBBYING  ACTIVITIES 

TMs  disdocwe  form  than  be  completed  by  tfic  rcporHrtg  entity,  vAether  tubawardee  or  prime  Federal  recipient,  at  the 
initiation  or  leceipl  of  a  cowered  Federal  action,  or  a  material  chartge  to  a  prrvlou*  fRin^  puriuant  to  Utie  31  U.SX. 
•ection  13S2.  The  filing  of  a  form  la  required  for  each  payment  or  acrecmcnt  to  make  payment  to  any  lobhylr^  cntHy  lor 
infhiendrtg  or  attemptirtg  to  influerKC  an  officer  or  employee  of  any  tgertcy,  a  AAcrnber  of  Cortgreu,  an  officer  or 
•nmloyee  of  Congress,  or  an  employee  of  a  Mentbcr  of  Cortgrest  in  corwtection  with  a  covered  Federal  actiorv  Use  the 
SF^LLL-A  Continuation  Sheet  for  adoitiortal  rnformation  M  the  space  on  the  form  is  inadequate.  Complete  an  Hems  that 
apply  for  both  the  initial  filing  and  material  change  report  Refer  to  tfie  implementing  guidance  published  by  the  Office  of 
Mvtagement  artd  Budget  for  additiorMi  iitformation. 

t  identify  the  type  of  covered  Federal  action  lor  twitich  lobbying  activity  ia  andor  has  been  secured  to  influence  tite 
outconte  of  a  covered  Federal  action. 

2.  identify  the  tutus  of  the  covered  Federal  actioTL 

S.  identify  the  appropriate  classification  of  this  report,  if  this  is  a  foitovcup  report  caused  by  a  matertal  change  to  the 
information  previously  reported,  enter  the  year  and  quarter  In  which  the  change  occurred.  Enter  the  date  of  the  last 
previously  submitted  report  by  this  reporting  entity  for  this  covered  Federal  action. 

4.  Enter  the  fuO  rtamc,  address,  dty,  state  and  lip  code  of  the  reporting  entity.  Irtdude  Cortgrestioiul  District,  if 
iuKMMi.  Check  the  appropriate  classification  of  the  reporting  entity  that  oesignatet  if  it  is,  or  expects  to  be.  a  prime 
or  subawarti  recipient.  Identify  the  tier  of  the  tubawardee,  e.g.,  the  firvt  subawardee  of  the  prime  is  the  1st  tier.  . 
Subawards  indudc  but  are  rtol  Kntited  to  subcontracts,  subgrants  artd  contract  awards  under  graitts. 

5.  K  the  organization  fllirtg  the  report  in  item  4  checks  "Subawardec".  then  enter  the  fun  rtame.  address,  dty,  state  artd 
lip  code  ^  the  prime  Federal  redpient  Indudc  Congressiorui  District,  if  known. 

(.  Enter  the  rume  of  the  Federal  agertcy  making  the  award  or  loan  corrwnitment.  Irtdude  at  least  ertc  organizational 
level  below  agertcy  rtame,  if  knowa  For  example,  Depanment  of  Traitsportation.  United  States  Coast  Guard. 

7.  Enter  the  Federal  program  narrte  or  description  for  the  covered  Federal  action  (hem  1).  If  knowrv  enter  the  full 
CatA>g  of  Federal  Domestic  Assistartce  (CFDA)  nurrtber  for  grants,  cooperative  agreements,  loans,  artd  ban 
commitments. 

t.  Enter  the  most  appropriate  Federal  identifying  numtter  availabie  for  the  Federal  action  identified  in  item  1  (e.g.. 
Request  for  Proposal  (RFP)  number.  Invitation  for  Bid  (IFB)  number;  grant  anrtourtcement  nurrtber  the  contract 
grant  or  loan  award  rtumber,  the  applicatiorx/proposal  control  number  assigned  by  the  Federal  agency),  include 
prefixes,  eg.  "RFP-DE-9(H)01.- 

9.  For  a  covered  Federal  action  wftere  there  ftas  been  an  award  or  loan  commitment  by  the  Federal  agertcy.  cmer  the 
Federal  arrtount  of  the  awardloan  comntitment  for  the  prime  entity  identified  in  item  4  or  S. 

10.  (a)  Enter  the  full  nante,  address,  dty.  state  artd  zip  code  of  the  iobbyirtg  entity  engaged  by  the  reportirtg  entity 

identified  In  item  4  to  influerKe  4>e  covered  Federal  action. 

(b)Enter  the  full  rvames  of  the  irtdrvidual(t)  perfoimirtg  services,  and  irtdude  Mi  address  if  dWerent  from  10  (a). 
Enter  Last  Name.  First  Name,  artd  Middle  Initial  (Ml). 

11.  Enter  the  amount  of  compensation  paid  or  reasortably  expeaed  to  be  paid  by  the  reportirtg  entity  (Hem  4)  to  the 
lobbying  entity  (item  10).  Indicate  tvhcther  the  payment  has  been  made  (actual)  or  will  be  made  (plarutcd).  Check 
all  boxes  that  apply.  If  this  is  a  material  change  report  enter  the  cwndatlvc  amoiait  of  paymeitf  made  or  planned 
to  be  made. 

11  Check  the  appropriate  boxfes).  Check  all  boxes  that  apply.  If  payment  b  made  through  an  in^Und  contribution, 
specify  the  nature  and  value  of  the  irt-kind  payment. 

13.  Check  the  appropriate  box(es).  Check  all  boxes  that  apply.  If  other,  specify  nature. 

14.  Provide  a  spedfic  and  detailed  desafption  of  the  services  that  the  lobbyist  has  perfomted,  or  win  be  expected  to 
perform,  artd  the  date<s)  of  arty  services  rertdered.  Indudc  aH  preparatory  artd  related  activity,  not  |ust  tinte  spent  in 
actual  contact  with  Federal  offidais.  Identify  the  Federal  offidiiKs)  or  cmpioyee<s)  eofttacted  or  tfte  efficeits). 
employeeCs),  or  Memberts)  of  Cortgress  tfiat  were  contacted. 

15.  Check  whether  or  not  a  SF-LLL-AContinuatton  Sheets)  b  attached. 

H.  The  certifying  ofRdal  shall  sign  and  date  the  form,  print  his/her  name.  We.  artd  telephone  nun«bcr. 


Ftibiic  leporting  burden  lor  this  coBectien  e(  informaiien  h  estimated  to  avenge  30  mincuct  per  retpomc.  incKidbi|  dme  tor  i 
imtnmiMna.  icvdting  cxirtng  datt  tourcct.  gatttering  vtd  maintaining  the  dm  needed,  artd  compietHtg  artd  revtev>ing  the  csaectien  of 
Momtalioit  Scftd  commenti  retarding  the  burden  cflimaie  or  any  odtcr  aspect  of  this  collection  of  informatiort.  tndwding  (uacttiara 
fbr  redudiV  tfiii  bwdcr.  to  the  Otftce  Of  Management  vid  Budrt  ^>P«f«>«A  Reduction  Pmttct  (034»404i).  Waihingion^^ 
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Appendix  B 

Potential  applicants  frequentiy  direct 
questions  to  officials  of  the  Department 
regarding  application  notices  and 
progranunatic  and  administrative  regulations 
governing  various  direct  grant  programs.  To 
assist  potential  applicants,  the  Department 
has  assembled  the  following  most  commonly 
asked  questions. 

Q.  May  we  get  an  extension  of  the 
deadline? 

A.  No,  not^r  an  individual  application.  A 
closing  date  may  be  changed  only  under 
extraordinary  circumstances.  Any  change 
must  be  announced  in  the  Federal  Register 
and  apply  to  all  applications.  Waivers  for 
individual  applications  cannot  be  granted, 
regardless  of  the  circumstances. 

Q.  We  just  missed  the  deadline  for  a 
previous  Department  of  Education 
competition.  May  we  submit  the  application 
we  prepared  for  it  imder  this  competition? 

A.  Yes.  However,  the  likelihood  of  success 
is  not  good.  A  properly  prepared  application 
must  meet  the  specifications  of  the 
competition  to  which  it  is  submitted. 

Q.  I'm  not  sure  which  competition  is  most 
appropriate  for  my  project.  What  should  I  do? 

A.  We  are  happy  to  discuss  any  questions 
with  you  and  provide  clarification  on  the 
unique  elements  of  the  various  competitions. 

Q.  How  can  I  best  ensure  that  my 
application  is  received  on  time  and  is 
considered  under  the  correct  competition? 

A.  Applicants  should  carefully  follow  the 
instructions  for  filing  applications  that  are  set 
forth  in  this  notice.  Be  sure  to  clearly 
indicate  in  Block  10  of  the  fiace  page  of  an 
application  (Standard  form  424)  the  CFDA 
«84.199G,  and  the  title  of  the  program- 
Cooperative  Demonstration  Program — 
Community  Education  Employment  Centers 
representing  the  competition  in  which  the 
application  should  be  considered. 

Q.  Will  you  help  us  prepare  our 
application? 

A.  We  are  happy  to  provide  general 
program  information.  Qearly,  it  would  not  be 
appropriate  for  staff  to  participate  in  the 
actual  writing  of  an  application,  but  we  can 
respond  to  specific  questions  about 
application  requirements,  evaluation  criteria, 
and  the  priority.  Applicants  should 
understand  that  this  previous  contact  is  not 
required,  nor  will  it  in  any  way  influence  the 
success  of  an  application. 

Q.  How  long  should  an  application  be? 

A.  The  Department  of  Education  is  making 
8  concerted  efibrt  to  reduce  the  volume  of 
paperwork  in  discretionary  program 
applications.  However,  the  scope  and 
complexity  of  projects  is  too  variable  to 
establish  firm  limits  on  length.  Your 
application  should  provide  enough 
information  to  allow  the  review  panel  to 
evaluate  the  significance  of  the  project 
against  the  criteria  of  the  competition.  We 
reoommend  that  you  addiws  all  of  the 
selection  criteria  in  an  "Application 
Narrative"  of  no  moi«  than  35  pages  in 


length.  Supporting  documentation  may  be 
included  in  appendices  to  the  Application 
Narrative.  Some  examples: 

(1)  Staff  qualifications.  These  should  be 
brief.  They  should  include  the  person's  title 
and  role  in  the  proposed  project  and  contain 
only  information  about  his  or  her 
qualifications  that  are  relevant  to  the 
proposed  project.  Qualifications  of 
consultants  should  be  provided  and  be 
similarly  brief.  Resumes  may  be  included  in 
the  appendices. 

(2)  Copies  of  evaluation  instruments 
proposed  to  be  used  in  the  project  in 
instances  where  such  instruments  are  not  in 
general  use. 

(3)  Copies  (samples)  of  any  curricula  that 
reflect  the  applicant's  experience  and  the 
scope  and  direction  of  any  current  or 
previous  projects  related  to  this  application. 
Note  that  a  Budget  Narrative  describina 
specific  uses  of  fimds  requested  in  the  budget 
form  also  is  required.  No  applications  will  be 
funded  without  this  material.  The  Budget 
Narrative  is  not  included  in  the  35  pages 
recommended. 

Q.  How  should  my  application  be 
organized? 

A.  The  Secretary  strongly  requests  that  the. 
applications  be  assembled  with  the  SF  424 
on  top,  followed  by  the  abstract,  table  of 
contents,  SF  424A  budget  forms,  Application 
Narrative,  asstirances  and  certifications,  and 
appendices.  Do  not  substitute  your  own 
cover  for  the  SF  424.  Please  include  one 
extra,  loose  copy  of  the  SF  424  for  use  by  the 
Application  Control  Center.  Please  number 
all  pages.  The  Application  Narrative  should 
be  organized  to  follow  the  exact  sequence  of 
the  components  in  the  selection  criteria  in 
this  notice. 

Q.  Is  travel  allowable  using  project  funds? 

A.  Travel  associated  with  carrying  out  the 
project  is  allowed  if  necessary  and 
reasonable.  The  Secretary  anticipates  that  the 
project  director  will  attend  two  meetings  per 
year  over  the  course  of  the  project.  Therefore, 
you  may  wish  to  include  the  costs  of  six  trips 
to  Washington,  D.C  in  the  travel  budget. 

Q.  What  is  meant  by  a  required  percent  of 
non-Federal  cost-sharing  or  matching  funds? 

A.  In  this  program,  the  recipient  of  Federal 
fimds  is  required  to  "match"  the  Federal 
grant  by  paying  at  least  a  minimum 
percentage  of  total  program  costs.  Total 
program  costs  include  both  the  Federal  funds 
received  and  the  non-Federal  contribution. 
For  example,  a  grantee  required  to  pay  25 
percent  of  total  program  costs  of  S100,000 
would  have  to  contribute  S25,000  to  match 
a  Federal  award  of  S75,000  ($25,000  «  25 
percent  of  $100,000  ($25,000  plus  $75,000)). 
All  grantees  must  contribute  at  least  25 
percent  of  total  program  costs  imder  the 
Cooperative  Demonstration  Program. 

Q.  What  costs  may  be  included  in  the  25 
percent  match  (cash  or  in-kind)? 

A  Any  cost  that  can  be  paid  with  Federal 
funds  fiom  this  program  is  allowable  as 
match  (see  Education  Department  General 
Administrative  Regulations.  34  CFR  7i,50- 
74.57  and  34  CFR  80.24). 


Q.  What  is  the  Department  of  Education's 
Program  Effectivf  ness  Panel? 

A.  The  Program  Effectiveness  Panel  (PEP) 
is  a  mechanism  the  Department  has 
developed  for  validating  the  effectiveness  of 
educational  programs  developed  by  schools, 
universities,  and  other  agencies.  Regulations 
governing  PEP  are  codified  at  34  CFR  Parts 
785-789.  For  information  about  PEP. 
prospective  applicants  may  wish  to  read 
MaJdng  ihe  Case:  Evidence  of  Effectiveness  in 
Schools  and  Qasswoms.  which  contains 
criteria  and  guidelines  for  submitting  project 
results  to  PEP.  This  publication  is  available 
from  the  U.S.  Deparbnent  of  Education's 
Office  of  Educational  Research  and 
Improvement,  555  New  Jersey  Avenue  NW., 
Washington.  DC  20208-5645.  Telephone: 
(202)  219-2134. 

Q.  How  many  copies  of  the  application 
shoiild  I  submit  and  must  they  be  bound? 

A.  The  original  application  should  be 
bound  and  clearly  marked  as  the  original 
application  bearing  the  original  signatures.  In 
addition,  six  copies  should  be  submitted  and 
marked  as  copies.  Applications  should  not 
include  foldouts,  photographs,  audio-visuals, 
or  other  materials  that  are  hard  to  duplicate. 

Q.  When  will  I  find  out  if  I  am  going  to 
be  funded? 

A.  You  can  expect  to  receive  notification 
within  6  to  7  months  of  the  application 
closing  date,  depending  on  the  number  of 
applications  received  and  the  number  of 
competitions  with  closing  dates  at  about  the 
same  time. 

Q.  Will  my  application  be  returned? 

A.  We  do  not  return  original  copies  of 
applications.  Thus,  applicants  should  retain 
at  least  one  copy  of  the  application. 

Q.  What  happens  during  negotiations? 

A.  During  negotiations  technical  and 
budget  issues  may  be  raised.  These  are  issues 
that  have  been  identified  during  panel  and 
staff  reviews  that  require  clarification. 
Sometimes  issues  are  stated  as  "conditions." 
These  are  issues  that  have  been  identified  as 
so  critical  that  the  award  cannot  be  made 
unless  those  conditions  are  met.  Questions 
may  also  be  raised  about  the  proposed 
budget.  Generally,  these  issues  are  raised 
because  there  is  inadequate  justification  or 
explanation  of  a  particular  budget  item,  or 
because  the  budget  item  seems  unimportant 
to  the  successful  completion  of  the  project 
If  you  are  asked  to  make  changes  that  you 
feel  could  seriously  affect  the  project's 
success,  you  may  provide  reasons  for  not 
making  the  changes  or  provide  alternative 
sxiggestions.  SimUariy,  if  proposed  budget 
reductions  will,  in  your  opinion,  seriously 
affect  the  project  activities,  you  may  explain 
why  and  provide  additional  justification  for 
the  proposed  expenses.  An  award  cannot  be 
made  until  all  negotiation  issues  have  been 
resolved. 

Q.  Where  can  copies  of  the  Federal 
Registar,  program  regulations,  and  Federal 
statutes  be  obtained? 
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A.  CopiM  of  th«M  iiMtBriBls  can  usually  be 
found  at  your  local  library.  If  not,  they  can 
be  obtained  froa  the  Government  Printing 
Office  by  writiag  to  the  Superintendent  of 
Documents.  U.S.  Govenunent  Printing  Office, 
Washington.  DC  20402.  Telephone:  (202) 
783-3238.  When  requesting  copies  of 
regulations  or  statutae.  it  is  helpful  to  use  the 
specific  nanM,  public  law  number,  or  part 


number.  The  materials  referenced  in  this 
notice  should  be  lefeiied  to  as  follows: 

(1)  The  Carl  D.  Peridns  Vocational  and 
Applied  Technology  Education  Act  of  1990. 
Public  Law  101-392.  title  IV,  part  B,  section 
420A. 

(2)  The  Education  Department  General 

Administrative  Regulations  (EDGAR)  (34  CFR 
parts  74,  75.  77, 79, 80. 81, 82, 85.  and  86). 


(3)  34  CFR  parts  400,  (Vocational  and 
applied  technology  education  programs — 
general  {vovisions),  408  (Community 
education  employment  centers  program),  and 
426  (Cooperative  demonstration  program). 

[FR  Doc  93-30399  Filed  12-13-93, 8:45  am) 
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DEPARTMETfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adminiatratlon 

21  CFR  Parts  310  and  358 

[Dock«tNo.81M-0201] 

RIN090S-AA06 

Pediculidde  Drug  Products  for  Over- 
The-Counter  Human  Uae;  Hnai 
Monograph 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  final 
rule  in  the  form  of  a  final  monograph 
establishingconditions  under  which 
over-theK:oimter  (OTC)  pediculicide 
drug  products  {products  used  for  the 
treatment  of  head,  pubic  (crab),  and 
body  lice)  are  generally  recognized  as 
safe  and  effective  and  not  misbranded. 
FDA  is  issuing  this  final  rule  after 
considering  public  comments  on  the 
agency's  proposed  regulation,  which 
was  issued  in  the  form  of  a  tentative 
fiad  monograph,  and  all  new  data  and 
information  on  pediculicide  drug 
products  that  have  come  to  the  agency's 
attention.  This  final  monograph  is  part 
of  the  ongoing  review  of  OTC  drug 
products  conducted  by  FDA. 
DATES:  Effective  on  June  14. 1994,  for 
§  310.545  (21  CFR  310.545):  and 
effective  on  December  14, 1994.  for  part 
358.  subpart  G  (21  CFR  part  358.  subpart 
G). 

FOR  FURTHER  INFORMATION  CONTACT: 
WiUiam  E.  Gilbertson,  Canter  for  Drug 
Evaluation  and  Research  {HFD-810), 
Food  and  Drug  Administration.  5600 
Fishers  Lane.  Rockville.  MD  20857. 
301-594-5000. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  June  29. 1982  (47  FR 
28312),  FDA  published,  under 
§  330.10(a)(6)  (21  CFR  330.10(a)(6)),  an 
advance  notice  of  proposed  rulemaking 
to  establish  a  monograph  for  OTC 
pediculicide  drug  products,  together 
with  the  recommendations  of  the 
Advisory  Review  Panel  on  OTC 
Miscellaneous  External  Drug  Products 
(the  Panel),  which  was  the  advisory 
review  panel  responsible  for  evaluating 
data  on  the  active  ingredients  in  this 
drug  class.  Interested  persons  were 
invited  to  submit  comments  by 
September  27. 1982.  Reply  comments  in 
response  to  comments  filed  in  the  initial 
comment  period  could  be  submitted  by 
October  27. 1982. 

In  accordance  with  §  330.10(a)(10), 
the  data  and  information  considered  by 


the  Panel,  after  deletion  of  a  small 
amount  of  trade  secret  information, 
were  placed  on  display  in  ttie  Dockets 
Management  Branch  (HFA-305).  Food 
and  I>ug  Administration,  im.  1-23. 
12420  Parklawn  Dr..  Rockville.  MD 
20857. 

The  agency's  proposed  regulation,  in 
the  form  of  a  tentative  final  monograph, 
for  OTC  pediculicide  drug  products  was 
pubUshed  in  the  Federal  tagisler  of 
April  3. 1989  (54  FR  13480).  Interested 
persons  were  invited  to  file  by  Jime  2. 
1989.  written  conunents.  objections,  or 
requests  for  oral  hearing  on  the 
proposed  regulation  before  the 
Commissioner  of  Food  and  Drugs  (the 
Commissioner)  regarding  the  proposal. 
Interested  persons  were  invited  to  file 
comments  on  the  agency's  economic 
impact  determination  by  August  1 , 
1989.  New  data  could  have  been 
submitted  until  April  3, 1990,  and 
comments  on  the  new  data  could  have 
been  submitted  until  June  4, 1990.  Final 
agency  action  occurs  with  the 
publication  of  this  final  monograph, 
which  is  a  final  rule  establishing  a 
monograph  for  OTC  pediculidde  drug 
products. 

The  OTC  drug  procedural  regulations 
(§330.10)  provide  that  any  testing 
necessary  to  resolve  the  safety  or 
effectiveness  issues  that  formerly 
resulted  in  a  Category  ID  classification, 
and  submission  to  FDA  of  the  results  of 
that  testing  or  any  other  data,  must  be 
done  during  the  OTC  drug  rulemaking 
process  before  the  establishment  of  a 
final  monograph.  Accordingly,  FDA  is 
no  longer  using  the  terms  "Category  I" 
(generally  recognized  as  safe  and 
effsctive  and  not  misbranded). 
"Category  II"  (not  generally  recognized 
as  safe  and  effective  or  mi^randed), 
and  "Category  m  "  (available  data  are 
insufficient  to  classify  as  safe  and 
effective,  and  further  testing  is  required) 
at  the  final  monograph  stage,  but  is 
using  instead  the  terms  "monograph 
conditions"  (old  Category  I)  and 
"nonmonograph  conditions"  (old 
Categories  n  and  m). 

As  discussed  in  the  proposed    -"^ 
regulation  for  OTC  pediculicide  drug 
products  (54  FR  13480),  the  agency 
advised  that  the  conditions  under  which 
the  drug  products  that  are  subject  to  this 
monograph  will  be  generally  recognized 
as  safe  and  effective  and  not  misbranded 
(monograph  conditions)  will  be  effective 
12  months  after  the  date  of  publication 
in  the  Federal  Register.  Therefore,  on  or 
after  December  14. 1994.  no  OTC  drug 
product  that  is  subject  to  the  monograph 
and  that  contains  a  nonmooograph 
condition,  i.e.,  a  condition  that  would 
cause  the  drug  to  be  not  genorally 
recognized  as  safe  and  effective  or  to  be 


misbranded,  may  be  initially  introduced 
or  initially  delivered  for  introduction 
into  interstate  commerce  unless  it  is  the 
subject  of  an  approved  application. 
Further,  any  OTC  drug  product  subject 
to  this  monograph  that  is  repackaged  or 
relabeled  after  the  effective  date  of  the 
monograph  must  be  in  compliance  with 
the  monograph  regardless  of  the  date  the 
product  was  initially  introduced  or 
initially  delivered  for  introduction  into 
interstate  commerce.  Manufactiuers  are 
encouraged  to  comply  voluntarily  with 
the  monograph  at  the  earliest  possible 
date. 

In  response  to  the  proposed  rule  on 
OTC  pediculicide  drug  products,  two 
drug  manufacturers  submitted 
comments,  one  of  which  included  a 
request  for  an  oral  hearing  before  the 
Commissioner  on  three  different  issues. 
A  copy  of  the  comments  received  is  on 
public  display  in  the  Dockets 
Management  Branch  (address  above). 
Additional  information  that  has  come  to 
the  agency's  attention  since  pubUcation 
of  the  proposed  nile  is  also  on  public 
display  in  the  Dockets  Management 
Branch. 

I.  The  Agency's  Conclusions  on  The 
Comments 

A.  Comment  on  Ingredients 

1.  One  comment  requested  a  hearing 
to  clarify:  (1)  The  composition  and 
concentration  of  constituents  of 
pyrethrum  extract,  (2)  ciurent 
pyrethrum  flower  extraction  and  extract 
refining  methods,  and  (3)  methods  and 
protocols  for  establishing  appropriate 
standards  for  pyrethrum  extract.  The 
comment  mentioned  that  the  chemistry 
of  pyrethrins  and  pyrethrum  extracts 
was  ciurently  under  review  by  the  U.S. 
Environmental  Protection  Agency  (EPA) 
as  part  of  its  reregistration  procediues. 

The  agency  denied  the  comment's 
request  for  a  hearing  on  July  24, 1989 
(Ref.  1).  The  agency  stated  that,  at  the 
time  the  hearing  request  was  made, 
reasonable  grounds  did  not  exist  to 
support  granting  the  request,  because 
there  was  insufficient  information  on 
these  three  subjects  in  the 
administrative  record  for  resolution  at  a 
hearing.  Information  subsequently  made 
available  to  FDA  resolved  these  issues. 
The  agency  contacted  EPA  to  obtain 
information  on  the  chemical  identity  oi 
pyrethrum  extract,  and  EPA  referred 
FDA  to  two  sources  of  information.  One 
source  (Ref.  2)  stated  that  pyrethnun 
dried  flowers  contain  0.9  to  1.3  percent 
pyrethrins.  but  did  not  provide  a 
breakdown  of  other  components.  The 
second  soiut;e  (Ref.  3)  included  a  table 
o£the  composition  of  the  pyrethrins  in 
what  it  referred  to  as  a  typical 
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pyrethrum  oleoresin.  It  grouped 

fyrethrins  I  as  14.8  percent  with  a 
reakdown  of  cinerin  I  at  2.2  percent, 
jasmolin  I  at  1.2  percent,  and  pyrethrin 
I  at  11.4  percent  (Ref.  3).  It  also  grouped 
pyrethrins  II  as  15.2  percent  wim  a 
breakdown  of  cinerin  II  at  3.5  percent, 
jasmolin  II  at  1.2  percent,  and  pyrethrin 
n  at  10.5  percent  (Rel  3).  The  agency 
verified  those  amoimts  &om  another 
source  (Ref.  4).  but  could  not  determine 
Whether  those  amounts  represent  the 
composition  of  components  in 
pyrethrum  extract  as  currently  qj>tained 
and  could  not  determine  what  is  meant 
\>y  a  "typical"  oleoresin. 
'   Other  information  on  the  chemical 
t:omposition  and  concentration  of 
pyrethrum  extract  constituents  was 
Subsequently  provided  to  the  agency 
(Ref.  5).  and  a  monograph  in  the  United 
States  Pharmacopeia  (U.S.P.)  has  now 
been  developed  for  this  ingredient  (Ref. 
h].  The  U.S.P.  monograph  identifies  the 
ingredient  as  pyrethrum  extract  instead 
pf  pyrethrins  and  provides  a  current 
standard  for  the  chemical  constituency 
bf  pyrethnmi  extract.  Both  the  U.S.P. 
and  EPA  (Ref.  7)  agree  that  the  ratio  of 
Pyrethrins  I  to  Pyrethrins  n  in  the 
extract  is  in  a  range  of  0.8  to  2.8.  and 
FDA  finds  this  range  to  be  acceptable, 
based  on  these  subsequent  events,  the 
agency  sees  no  need  for  a  hearing  on 
these  issues. 
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is.  Comments  on  Labeling 

2.  One  comment  suggested  an 
addition  to  the  second  sentence  of  the 
proposed  warning  in  $  358.650(cK2), 
which  states:  "Do  not  use  near  tba  eyes 


or  permit  contact  with  mucous 
membranes."  The  comment  mentioned 
the  possibility  that,  despite  the  warning, 
a  physician  may  suggest  use  of  the 
product  to  treat  an  infestation  of  the 
eyebrows  and  eyelashes.  The  comment 
stated  that  there  is  no  explanation  as  to 
why  the  product  should  not  be  used 
near  the  eyes,  and  an  explanation  would 
be  appropriate.  The  comment  suggested 
the  following:  "Do  not  use  near  the  eyes 
or  permit  contact  with  mucous 
membranes  as  it  may  cause  irritation." 
The  agency  agrees  with  the  comment 
that  an  explanation  would  be  beneficial 
to  consumers.  In  its  r^x»t  on  OTC 
pediculicide  drug  products,  the  Panel 
discussed  a  number  of  studies  that 
showed  pyrethrins  and  piperonyl 
butoxide  are  irritating  to  the  eyes  and 
mucous  membranes  (47  FR  28312  at 
28316  and  28317).  The  American 
Medical  Association  reports  that 
commercial  formulations  of  pyrethrins 
and  piperonyl  butoxide  are  irritating  to 
the  eyes  and  mucous  membranes  and 
should  not  be  used  to  treat  infestations 
of  the  eyelashes  (Ref.  1).  In  discussing 
the  proper  use  of  pjrrethrins  with 
piperonyl  butoxide.  USPDI  (Ref.  2) 
instructs  the  user  to  "Keep  this 
medicine  away  from  the  eyes  and  other 
mucous  membranes,  such  as  inside  the 
nose,  because  it  may  cause  irritation." 
The  agency  believes  that  the  warning 
would  be  mOTe  beneficial  to  consumers 
by  also  specifying  the  location  of 
mucous  membranes  near  the  eyes. 
Accordingly,  the  agency  is  revising  the 
second  sentence  of  the  proposed 
warning  in  §  358.650(c)(2)  to  read  "Do 
not  use  near  the  ejres  m  permit  contact 
with  mucous  membranes,  such  as  inside 
the  nose,  mouth,  or  vagina,  as  irritation 
may  occur." 
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3.  One  comment  suggested  that  tlie 
directions  provide  for  a  "special  lice/nit 
removing  comb"  instead  of  a  "fine- 
toothed  comb."  The  comment 
contended  that  a  fine-toothed  comb  may 
not  always  be  effective  in  removing  nits 
from  hair. 

The  agency  agrees  that  the  directions 
could  provide  for  the  use  of  a  "special 
lice/nit  removing  comb,"  but  not  to  the 
exclusion  of  a  "fine-toothed  comb."  The 
Panel  stated  that  "Dead  and  empty  nits 
will  remain  attached  to  the  hairs  and  be 


imsightly  as  well  as  confusing  to  those 
who  canno\  distinguish  between  live 
and  dead  nits;  therefore,  it  may  be 
desirable  to  remove  them  by  combing 
with  a  fine-toothed  comb,"  (47  FR 
28312  at  28315).  If  a  fine-toothed  comb 
should  not  be  effective  in  removing  nits 
fi-om  hair,  the  consumer  is  alerted  to  the 
existence  of  the  "special  lice/nit 
removing  comb."  which  may  be  used 
altematively.  Therefore,  in  this  final 
monograph,  §  358.650(d)(2)  and  (d)(3) 
are  revised  to  mention  use  of  either  type 
of  comb. 

4.  One  comment  requested  that  the 
"Other  required  statements"  in 
§  358.650(e)  regarding  head,  pubic 
(crab),  and  body  lice,  as  well  as  other 
relevant  patient  instructions  such  as  the 
proper  use  of  a  lice/nit  removing  comb, 
be  allowed  to  appear  in  a  pad:age  insert 
or  booklet.  The  comment  contended  that 
the  required  statements  are  too  verbose 
for  inclusion  on  the  product  label  or 
outer  carton  labeling. 

The  agency  has  no  objection  to  the 
request.  A  package  insert  or  booklet 
containing  the  "Other  required 
statements"  would  be  fully  acceptable, 
provided  it  is  referred  to  on  the  product 
label  or  outer  carton  labeling.  The 
referencing  statement  should  alert 
consumers  to  read  the  package  insert  or 
booklet  before  using  the  product  and  to 
save  the  information  for  futtue  use  or 
reference. 

II.  Siunmary  of  Significant  Changes  - 
From  The  Proposed  Rnle 

1.  The  active  ingredient  pyrethrins  is 
now  identified  as  p)rrethnun  extract. 
(See  comment  1.)  Accordingly, 

§  358.610  has  been  revised  to  read:  "The 
active  ingredients  of  the  prtjductconsist 
of  the  combination  of  pyrethrum  extract 
(0.17  to  0.33  percent)  with  piperonyl 
butoxide  (2  to  4  percent)  in  a  nonaerosol 
dosage  formulation." 

The  agency  is  aware  that  the  U.S. 
Pharmacopoeial  Convention,  Inc.,  is 
currently  developing  a  compendial 
monograph  for  piperonyl  butoxide. 
Following  development  of  that 
monograph,  the  agency  will  revise 
§  358.610  as  necessary,  for  example,  to 
accommodate  changes  in  nomenclature. 

2.  The  directions  in  §  358.650(d)(2) 
and  {d)(3)  have  been  revised  to  provide 
for  the  use  of  either  a  special  lice/nit 
removing  comb  or  a  fine-toothed  comb 
to  help  remove  dead  Uce  or  nits  from 
hair.  (See  comment  3.) 

3.  The  agency  has  reviewed  reports  of 
adverse  reactions  for  pyrethrin- 
containmg  drug  products  in  its 
Spontaneous  Reporting  System.  From 
1979  through  February  1993,  45  reports 
were  received  (Ref.  1).  Of  those  45 
reports,  40  involved  ocular  toxicity 
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(including  corneal  lesions,  keratitis, 
uveitis,  and  con)\mctivitis)  and  18  of 
these  involved  children  under  10  years 
of  age  whose  hair  was  washed  with  the 
medication  (a  shampoo  formulation)  by 
another  person.  Based  on  these  reports, 
the  agency  is  concerned  that  significant 
numbers  of  jiersons  who  apply  the 
product  on  diemselves  or  on  young 
children  do  not  read  the  label  warning 
to  avoid  contact  of  the  product  with  the 
eyes  or  do  not  exercise  sufficient  care  to 
keep  the  product  out  of  the  eyes. 

Accordingly,  the  agency  is  expanding 
the  warning  in  $  358.650(c)(2)  of  this 
final  monograph  to  include  additional 
clarifying  information  as  follows: 

For  external  use  only.  Do  not  use  near  the 
eyes  or  permit  contact  with  mucous 
membranes,  such  as  inside  the  nose,  mouth, 
or  vagina,  as  irritation  may  ocoir.  Keep  out 
of  eyes  when  rinsing  hair.  Adults  and 
children:  Close  ayes  tightly  and  do  not  open 
eyes  until  product  is  rinsed  out.  Also,  protect 
children's  eyes  with  washcloth,  towel  or 
other  suitable  material,  or  by  a  sinular 
method.  If  product  gets  into  the  eyes, 
immediately  flush  with  water. 
To  better  bring  this  and  other  warnings 
to  the  consumer's  attention,  the  agency 
is  adding  a  new  direction  to  state: 
"Important:  Read  warnings  before 
using."  Because  of  the  importance  of 
these  warnings,  the  agency  is  requiring 
that  this  directions  statement  about 
reading  the  warnings  appear  in  all 
capital  letters  and  in  boldface  type.  The 
new  statement  on  protecting  eyes  and 
mucous  membranes  is  being  included 
separately  in  8358.650(d)(1)  of  the  final 
monograph  because  it  applies  to  all 
products.  With  the  addition  of  the  new 
statement,  proposed  §  §  358.650(d)(1) 
and  (d)(2)  are  redesignated  as 
§§  358.650(d)(2)  and  (d)(3), 
respectively,  in  this  final  monograph. 

Reference 

(1)  FDA  Spontaneous  Reporting  System, 
Computer  Printout  of  Adverse  Reactions 
Reported  for  Pyrethrin-Contaming  Drug 
Products,  in  OTC  vol.  16KFM.  Docket  No. 
81N-0201,  Dockets  Management  Branch. 
February  26. 1993. 

4.  The  warning  statement  "Consult  a 
doctor  if  infestation  of  eyebrows  or 
eyelashes  occurs,"  previously  included 
as  part  of  §  358.650(c)(2)  in  the  tentative 
final  monograph,  has  been  incorporated 
vyrith  the  warning  in  §  350.650(c)(3)  of 
this  final  monograph,  to  read: 

If  skin  irritation  or  infection  is  present  or 
develops,  discontinue  use  and  consult  a 
doctor.  Consult  a  doctor  if  infestation  of 
eyebrows  or  eyelashes  occurs. 

m.  The  Agency's  Final  Conclusions  on 
OTC  Pediculicide  Drug  Products 

Based  on  available  evidence,  the 
agency  is  issuing  a  final  monongraph 
establishing  conditions  \mder  which 


OTC  pediculicide  drug  products  are 
generally  recognized  as  safe  and 
effective  and  not  misbranded. 
Specifically,  the  agency  has  determined 
that  the  only  ingredient  that  meets 
monograph  conditions  is  the 
combination  of  pyrethrum  extract  and 
piperonyl  butoxide.  All  other 
ingredients  considered  in  this 
rulemaking  have  been  determined  to  be 
nonmonograph  for  use  in  a  pediculicide 
drug  product.  These  ingredients 
include,  but  are  not  limited  to, 
benzocaine,  benzyl  alcohol,  benzyl 
benzoate,  chlorophenothane 
(dichlorodiphenyl  trichloroethane), 
aqueous  coconut  oil  soap,  copper  oleate, 
docusate  sodium,  formic  acid,  isobomyl 
thiocyanoacetate,  picrotoxin,  propylene 
glycol,  sabadilla  alkaloids,  sublimed 
sulfiu,  and  thiocyanoacetate.       ^^ 
The  agency  has  estabhshed  21  CFR 
310.545  in  which  are  listed  certain 
active  ingredients  that  are  not  generally 
recognized  as  safe  and  effective  for 
certain  OTC  drug  uses.  That  final  rule 
included  in  S  310.545(a)(25)  the  14 
nonmonograph  pediculicide  active 
ingredients  listed  above,  with  an 
e^ctive  date  of  November  10, 1993. 
The  agency  is  redesignating 
§  310.545(a)(25)  as  §  310.545(a)(25)(i), 
and  is  adding  S  310.545{a)(25)(ii)  to 
include  the  nonmonograph  pediculicide 
active  ingredient  pyrethriun  extract 
(formerly  named  pyrethrins)  with 
piperonyl  butoxide  in  an  aerosol  dosage 
form.  This  entity  was  classified  in 
Category  III  in  the  summary  of 
ingredient  categories  in  the  tentative 
final  monograph  (54  PR  13480  at 
13485).  The  effective  date  for 
8  3l0.545(a)(25)(ii)  is  on  June  14, 1994. 

Accordingly,  any  drug  product 
labeled,  represented,  or  promoted  for 
use  as  an  OTC  pediculicide  that 
contains  any  of  the  ingredients  listed 
§  310.545(a)(25)(i)  or  (a)(25)(ii)  or  that  is 
not  in  conformance  with  the  monograph 
(21  CFR  part  358,  subpart  G)  may  be 
considered  a  new  drug  within  the 
meaning  of  section  201  (p)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  actj^ 
(21  U.S  C.  321(p))  and  misbranded 
under  section  502  of  the  act  (21  U.S.C. 
352)  and  caimot  be  marketed  for  this  use 
unless  it  is  the  subject  of  an  approved 
application  under  section  505  of  the  act 
(21  U.S.C.  355)  and  part  314  of  the 
regulations  (21  CFR  part  314).  An 
appropriate  citizen  petition  to  amend 
the  monograph  may  also  be  submitted 
under  §  10.30  (21  CFR  10.30)  in  lieu  of 
an  application.  Any  OTC  pediculicide 
drug  product  initiadly  introduced  or 
initially  delivered  for  introduction  into 
interstate  commerce  after  the  effective 
dates  listed  above  that  is  not  in 
compliance  with  the  regulations  is 


subject  to  regulatory  action.  Fiulher,  any 
OTC  drug  product  subject  to  this 
monograph  that  is  repackaged  or 
relabeled  after  the  effective  date  of  the 
monograph  must  be  in  compliance  with 
the  monograph  regardless  of  the  date  the 
product  was  initially  introduced  or 
initially  delivered  for  introduction  into 
interstate  commerce. 

No  comments  were  received  in 
response  to  the  agency's  request  for 
specific  comment  on  the  economic 
impact  of  this  rulemaking  (54  FR  13480 
at  13487).  The  agency  has  examined  the 
economic  consequences  of  this  final 
rule  and  has  determined  that  it  does  not 
require  either  a  regulatory  impact 
analysis,  as  specified  in  Executive  Order 
12866,  or  a  regulatory  flexibility 
analysis,  as  defined  in  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354).  This 
rulemaking  for  OTC  pediculicide  drug 
products  is  not  expected  to  have  an 
impact  on  small  businesses.  This  final 
rule  may  require  reformulation  of  a  few 
products.  Products  that  currently 
contain  the  allowed  active  ingredients 
in  nonmonograph  concentrations  will 
need  to  be  reformulated  to  meet  the 
conditions  of  §  358.610  of  this  final 
monograph.  Manufacturers  will  have  1 
year  to  implement  changes  in 
compliance  with  the  monograph  and 
may  reformulate  to  monograpn 
conditions  without  the  cost  of  any 
clinical  testing.  If  reformulation  is 
necessary,  the  cost  of  doing  so  will  vary 
among  manufacturers  based  on  the 
reformulation  choice  selected  and  the 
costs  related  to  product  specific  stability 
testing  and  other  standard 
manufacturing  procedures.  The  agency 
believes  that  tbe  majority  of  the  OTC 
pediculicide  drug  products  currently 
marketed  already  contain  the 
combination  of  pyrethrum  extract  and 
piperonyl  butoxide  in  monograph 
concentration  ranges  in  a  nonaerosol 
dosage  form.  These  products  will  need 
some  relabeling.  However,  the  labeling 
in  this  final  rule  is  quite  similar  to  that 
proposed  in  the  tentative  final 
monograph.  Based  on  information 
provided  by  a  nonprescription  drug 
manufacturers'  association,  the 
estimated  average  cost  of  a  labeling 
revision  is  about  $2,000  per  product 
label.  Products  containing  pediculicide 
active  ingredients  listed  in 
8  310.545(a)(25)(i)  have  aheady  been 
covered  by  a  final  rule  pubhshed  on 
May  10, 1993  (58  FR  27636).  Therefore, 
the  agency  concludes  that  the  final  rule 
is  not  a  major  rule  as  defined  in 
Executive  Order  12866.  Fvirther,  the 
agency  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
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^s  defined  in  the  Regulatory  Flexibility 
Act. 

,    The  agency  has  determined  imder  21 
CFR  25.24(c)(6)  that  this  action  is  of  a 
lype  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  hiunan  environment.  Therefore, 
neither  an  environmental  assessment 
kior  an  environmental  impact  statement 
Is  required. 

^.istofSdbject* 

21  CFR  Part  310 

Administrative  practice  and 
procedure.  Drugs,  Labeling,  Medical 
devices.  Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  358 

Labeling,  Over-the-counter  drugs. 

Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  tinder 
authority  delegated  to  the  Commissioner 
jof  Food  and  Drugs.  21  CFR  parts  310 
and  358  are  amended  as  follows: 

PART  310— NEW  DRUGS 

I    1 .  The  authority  citation  for  21  CFR 
part  310  continues  to  read  as  follows: 

Authority:  Sees.  201,  301,  501,  502,  503. 
505,  506,  507,  512-516.  520,  601(a),  701,  704. 
^5,  721  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C  321,  331.  351,  352. 
353.  355,  356,  357,  360b-360f,  360j,  361(a). 
J71,  374,  375.  379e);  sees.  215,  301,  302(a), 
351.  354-360F  of  the  Public  Health  Service 
Act  (42  U.S.C.  216,  241,  242(a),  262,  263b- 
Z63n). 

2.  Section  310.545  is  amended  by 
redesignating  the  text  of  paragraph 
(a)(25)  as  paragraph  (a)(25)(i),  by  adding 
^ew  (a)(2S)(i)  heading  and  paragraphs 
(a)(25)(ii)  and  (d)(16),  and  by  revising 
paragraph  (d)  introductory  text  and 
paragraph  (d)(ll)  to  read  as  follows: 

1310.545    Drug  products  containing 
bertain  active  Ingredienta  offered  over-the- 
counter  (OTC)  for  certain  ueee. 

(a)  '  •  • 

(25)  Pediculicide  drug  products— (i) 

pproved  as  of  November  10. 1993, 

(ii)  Approved  as  of  June  14, 1994.  The 
vmbination  of  pyrethrum  extract 
(formerly  named  pyrethrins)  and 
piperonyl  butoxide  in  an  aerosol  dosage 
formulation. 
V       •       •       •       • 

I    (d)  Any  OTC  drug  product  that  is  not 
in  compliance  withthis  section  is 
Subject  to  regulatory  action  if  initially 
introduced  or  initially  delivered  for 
introduction  into  interstate  commerce 
after  the  dates  apedfied  in  paragraphs 
d){l)  through  (d)(22)  of  this  section. 


(11)  November  10, 1993,  for  products 
subject  to  paragraph  {a)(8)(ii).  (a)(10)(v) 
through  (a)(10)(vii).  (a)(18)(ii)  through 
(a)(18)(vi).  (a)(22)(u).  and  (a)(23) 
through  (a)(25)(i)  of  this  section. 

(16)  June  14, 1994.  for  products 
subject  to  paragraph  (a)(25)(ii)  of  this 
section. 

Part  358— Miscellaneous  External  Drug 
Products  For  Over-ThO'Counter 
HufTwnUss 

3.  The  autliority  citation  for  21  CFR 
part  358  continues  to  read  as  follows: 

AudMrity:  Sees.  201,  501.  502,  503,  505, 
510,  701  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C  321,  351, 352,  353, 
355,  360,  371). 

4.  New  subpart  G,  consisting  of 

§§  358.601  through  358.650,  is  added  to 
read  as  follows: 

Subpart  G— Pediculicide  Drug 
Products 

dBC* 

358.601  Scope. 

358.603  De&iition. 

358.610  Pediculicide  active  inoedients. 

358.650  Labeling  of  pediculicide  drug 

products. 

Subpart  G— Padlcullcida  Drug 
Products 

1358.601    Scope. 

(a)  An  over-the-counter  pediculicide 
drug  product  in  a  form  suitable  for 
topical  application  is  generally 
recognized  as  safe  and  effective  and  is 
not  misbranded  if  it  meets  each 
condition  in  this  subpart  and  each 
general  condition  established  in  §  330.1 
of  this  chapter. 

(b)  References  in  this  subpart  to 
regulatory  sections  of  the  Code  of 
Federal  Regulations  are  to  chapter  I  of 
Title  21  unless  otherwise  noted. 

1358.603    Definition. 

As  used  in  this  subpart: 

Pediculicide  drug  product.  A  drug 
product  for  the  treatment  of  head,  pubic 
(crab),  and  body  lice. 

{358.610    Pediculicide  active  Ingredients. 
The  active  ingredients  of  the  product 
consist  of  the  combination  of  pyrethrum 
extract  (0.17  to  0.33  percent)  vsrith 
piperonyl  butoxide  (2  to  4  percent)  in  a 
nonaerosol  dosage  formulation. 

1358.650    Labeling  of  pediculicide  drug 
produeta. 

(a)  Statement  of  identity.  The  labeling 
of  the  product  contains  the  established 
name  of  the  drug,  if  any,  and  identifies 
the  product  as  a  "pediculicide  (lice 
treatment)"  or  "lice  treatment." 


(b)  Indications.  The  labeling  of  the 
product  states,  under  the  heading 
"Indications,"  the  following:  "For  the 
treatment  of  heed,  pubic  (crab),  and 
body  lice."  Other  tiTithful  and 
nonmisleading  statements,  describing 
only  the  indications  for  use  that  have 
been  established  and  listed  in  paragraph 
(b)  of  this  section,  may  also  be  used,  as 
provided  in  §  330.1(c)(2)  of  this  chapter, 
subject  to  the  provisions  of  section  502 
of  the  Federal  Food,  Drug,  and  Cosmetic  " 
Act  (the  act)  relating  to  misbranding  and 
the  prohibition  in  section  301(d)  of  the 
act  against  the  introduction  or  delivery 
for  introduction  into  interstate 
commerce  of  unapproved  new  drugs  in 
violation  of  section  505(a)  of  the  act. 

(c)  Warnings.  The  labeling  of  the 
product  contains  the  following  warnings 
under  the  heading  "Warnings": 

(1)  "Use  with  caution  on  persons 
allergic  to  ragweed." 

(2)  "For  external  use  only.  Do  not  use 
near  the  eyes  or  permit  contact  with 
mucous  membranes,  such  as  inside  the 
nose,  mouth,  or  vagina,  as  irritation  may 
occtu.  Keep  out  of  eyes  when  rinsing 
hair.  Adults  and  children:  Close  eyes 
tightly  and  do  not  oi>en  eyes  uintil 
product  is  rinsed  out.  Also,  protect 
children's  eyes  with  washcloth,  towel  or 
other  suitable  material,  or  by  a  similar 
method.  If  product  gets  into  the  eyes, 
immediately  flush  with  water." 

(3)  "If  skin  irritation  or  infection  is 
present  or  develops,  discontinue  use 
and  consult  a  doctor.  Consult  a  doctor 
if  infestation  of  eyebrows  or  eyelashes 
occurs." 

(4)  The  word  "physician"  may  be 
substituted  for  the  word  "doctor"  in  any 
of  the  warning  statements  in  this 
paragraph. 

{drDjrecfions.  The  labeling  of  the 
product  contains  the  follovdng 
information  imder  the  heading 
"Directions": 

(1)  For  all  products.  "Important:  Read 
warnings  before  using."  (sentence  in  all 
capital  letters  and  boldface  type) 

(2)  For  nonshampoo  products.  "Apply 
to  affected  area  until  all  the  hair  is 
thoroughly  wet  with  product.  Allow 
product  to  remain  on  area  for  10 
minutes  but  no  longer.  Wash  area 
thoroughly  with  warm  water  and  soap 
or  shampoo.  A  fine-toothed  comb  or  a 
special  lice/nit  removing  comb  may  be 
used  to  help  remove  dead  lice  or  their 
eggs  (nits)  from  hair.  A  second  treatment 
must  be  done  in  7  to  10  days  to  kill  any 
newly  hatched  lice." 

(3)  Fof  products  formulated  for  use  as 
a  shampoo.  "Apply  to  affected  area 
until  all  the  hair  is  thoroughly  wet  with 
product.  Allow  product  to  remain  on 
area  for  10  minutes  but  no  longer.  Add 
sufficient  warm  water  to  form  a  lather 
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and  shampoo  as  usual.  Rinse 
thoroughly.  A  fine-toothed  comb  or  a 
special  licWnit  removing  comb  may  be 
uised  to  help  remove  dead  Uce  or  their 
eggs  (nits)  from  hair.  A  second  treatment 
must  be  done  in  7  to  10  days  to  kill  any 
newly  hatched  lice." 

(e)  Other  re<fuired  statements. 

(1)  "Head  Lice:  Head  Uce  live  on  the 
scalp  and  lay  small  white  eggs  (nits)  on 
the  hair  shaft  close  to  the  scalp.  The  nits 
are  most  easily  found  on  the  nape  of  the 
neck  or  behind  the  ears.  All  personal 
headgear,  scar£s.  coats,  and  Md  linen 
should  be  disinfected  by  machine 
washing  in  hot  water  and  drying,  using 
the  hot  cycle  of  a  dryer  for  at  least  20 
minutes.  Personal  articles  of  clothing  or 
bedding  that  cannot  be  washed  may  be 
dry-cleaned,  sealed  in  a  plastic  bag  for 
a  period  of  about  2  weelu.  or  sprayed 
with  a  product  specifically  designed  for 


^' 


this  purpose.  Personal  combs  and 
brushes  may  be  disinfected  by  soaking 
in  hot  water  (above  130  °F)  for  5  to  10 
minutes.  Thorough  vacuuming  of  rooms 
inhabited  by  infected  patients  is 
recommended." 

(2)  "Pubic  (Crab)  Lice:  Pubic  lice  may 
be  transmitted  by  sexual  contact: 
therefore,  sexual  partners  should  be 
treated  simultaneously  to  avoid 
reinfiBstaticm.  The  lice  are  very  small 
and  look  almost  like  brown  or  grey  dots 
on  the  skin.  Pubic  lice  usually  cause 
intense  itching  and  lay  small  white  eggs 
(nits)  on  the  hair  shaft  generally  close  to 
the  skin  surface,  hi  hairy  individuals, 
pubic  Uce  may  be  present  on  the  short 
hairs  of  the  thighs  and  trunk, 
underarms,  and  occasionally  on  the 
beard  and  mustache.  Underwear  should 
be  disinfected  by  machine  washing  in 


hot  water;  then  drying,  using  the  hot 
cycle  for  at  least  20  minutes." 

(3)  "Body  Lice:  Body  lice  and  their 
eggs  are  generally  found  in  the  seams  of 
clothing,  particularly  in  the  waistline 
and  armpit  area.  They  move  to  the  skin 
to  feed,  then  return  to  the  seams  of  the 
clothing  where  they  lay  their  eggs. 
Clothing  worn  and  not  laundered  before 
treatment  should  be  disinfected  by  the 
same  procedure  as  described  for  head 
Uce,  except  that  sealing  clothing  in  a 

Elastic  bag  is  not  recommended  for  body 
ce  because  the  nits  (eggs)  from  these 
Kce  can  remain  dormant  for  a  period  of 
up  to  30  days." 

Dated:  October  29, 1993. 
Michael  R.  Taylor, 
Deputy  Commissioner  for  Policy. 
(FR  Doc.  93-30429  Filed  12-13-93;  8:45  ami 
BHXMQ  cooe  4iao-oi-F 
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DEPARTMENT  OF  ENERGY 

to  CFR  Part  835 

Occupationai  Radiation  Protection 

AGENCY:  Department  of  Energy. 
action:  Final  rule. 

SUMMARY:  The  Department  of  Energy 
(DOE)  is  promulgating  primary 
standards  for  occupational  radiation 
protection  of  work»s  at  its  facilities. 
This  action  is  necessary  to  codify 
requirements  currently  contained  in 
£)OE  directives.  The  provisions  of  this 
ftnal  rule  are  DOE  nuclear  safety 
requirements  which,  if  violated,  will 
provide  the  basis  for  the  assessment  of 
civil  and  criminal  penalties  under  the 
Price-Anderson  Amendments  Ad 
(PAAA)of  1988. 

EFfECTiVE  DATE:  This  regulation 
becomes  effective  January  13, 1993. 

FOR  FURTHER  INF0RMATK3N  CONTACT:  Joel 
L.  Rabovsky,  U.S.  Department  of  Energy, 
Office  of  Health  Physics  and  Industrial 
Hygiene  Programs,  EH-41,  Washington. 
DC  20585.  (301)  903-2135. 

StiPPLEMENTARY  INFORMATION: 

I  Introduction 

A.  Purpose  of  the  Rule 

B.  Process  Used  To  Establish  Radi«tk>n 
Protection  Standards 

C  Background 
n.  Discussion 

A.  ICKP  Methodology 

B.  Limiting  Values  for  Radiation  Expostire 
C  Radiation  Safety  Training 

D.  Control  of  Exposure  to  Radiation  end 
Radioactive  Material 

E.  Accidents  and  Emergencies 

F.  DOE  Guidance  Docuroents 

G.  Transilion  From  DOE  Order  5480.11  to 
Part  835 

H.  Resource  Allocation/Costs 

I.  Relationship  Between  the  Proposed 

Requirements  and  Those  of  the  NRG 
).  Related  Areas  Not  Addressed  in  Pinal 

Rule 
K.  Support  of  Rulemaking 
L.  Naval  Nuclear  Propulsion  Program 
III.  Developments  Since  the  Pruposod  Rule 

was  Issued 

A.  Defense  Nuclear  Facility  Safety  Board 
Recommendation  91-6 

B.  DOE  Radiological  Control  Manual 

C.  Energy  Policy  Act  of  1992 

iV.  Issues  Being  Resolved  Separately 
A  Sealed  Sources 
B.  Tritium  Release  Limits 

V.  Summary  of  Public  Comments  and 

Changes  from  the  Proposed  Rule 

VI.  Review  Under  Executive  Order  12291 

VII.  Final  Regulatory  Flexibility  Analysis 
Vfll.  Paperwork  Reduction  Act  Statement 

IX.  Finding  of  No  Significant  Environmental 

Impact 

X.  Review  Under  Executive  Older  12612 

XI.  Review  Under  Executive  Order  12778 


I.  Intro diacliaa 

A.  Ptapowe  afthe  Rule 

For  the  Department  of  Enargy  (DOE). 
this  final  rule  implements  the  Radistioa 
Protection  Guidance  to  Federal 
Agencies  for  Occupational  Exposive, 
discussed  under  section  B,  below,  and 
other  radiation  protection  stmdards. 
The  final  rule  also  addresses 
recommendations  generated  by 
authoritative  organizations,  e.g..  the 
National  Counrjl  on  Radiation 
Protection  and  Measurements  (NCSIP) 
and  International  Ck)mmission  on 
Rediological  Protection  (ICRP).  Hm  final 
rule  helps  to  ensure  that  DOE  facilities 
are  operated  in  a  manner  suc^  that 
occupational  radiation  eiqKntne  to 
workers  is  maintained  %ritiiin  acceptable 
limits  and  as  far  below  these  Hmits  as 
is  reasonably  achievable. 

In  general,  this  final  rule  codifies 
existing  DOE  radiation  protection 
directives.  This  final  niie  provides 
nuclear  safety  requirements  which,  if 
violated,  will  provide  a  basis  ibr  the 
assessment  of  civil  and  crinttnal 
penalties  under  the  Price-Anderson 
Amendments  Act  (PAAA)  of  1988. 
Public  Law  100-408,  August  2a  1988. 

B.  Process  Used  To  Establish  BatUatioa 
Protection  Standards 

Government  agencies  such  as  the 
Department  of  Energy  establish  baste 
fa<batioB  protection  standards  diat  are 
consistent  vri^h  the  Radiation  Protection 
Guidance  to  Federal  Agencies  for 
Oocupational  Workers,  issued  by  the 
President  on  January  20, 1987.'  This 
guidance,  prepared  by  interagency 
committees  under  the  leadership  of  tba 
Environmental  Protection  Agency 
(EPA),  is  generally  consistent  with 
recommendations  published  by  the 
ICRP  and  NCR?.  In  the  preparation  of 
their  reports,  the  NCRP  and  KSP 
scientific  committees  rely  heavily  on 
information  published  by  the  United 
Nations  Scientific  Committee  on  the 
Effects  of  Atomic  Radiation  (UNSCEAR) 
and  the  Committee  on  the  Biologio)! 
Effects  of  Ionizing  Radiation  (BQR).  The 
UNSCEAR  and  HEIR  reports  contain 
detailed  radiobiological  and 
epidemiological  information  acquired 
on  a  worldwide  basis.  Through  this 
system,  U.S.  Federal  agencies  maintain 
consistency  in  their  basic  standards  and 
promote  an  international  consensus  on 
radiation  protection  standards. 

C.  Background 

On  December  9, 1991,  the  DOE 
published  a  proposed  rule  for  piddk: 


comment  in  the  Federal  Register  (56  FR 
64334).  The  public  comment  period 
ended  on  March  25, 1992.  The  DOE 
received  thirty-two  individual  comment 
letters.  In  addition,  a  public  hearing  was 
held  on  February  27, 1992,  in 
Germantown,  Maryland.  Comment 
letters  were  received  firom  private 
individuals,  DOE  contractors,  other 
Federal  agencies,  attorneys  representing 
commercial  interests,  and  the 
commercial  nuclear  power  industry. 
Each  comment  was  analyzed  and  the 
results  of  this  analysis  are  discussed  in 
section  V.  Section  V  also  describes  how 
the  proposed  rule  was  changed  as  a 
result  of  the  comments  from  the  public. 

IL  Discussion 

A.  ICRP  Methodology 

This  section  provides  a  brief 
explanation  of  the  ICRP  methodology  on 
which  the  Presidential  guidance, 
current  DOE  radiation  protection 
standards  (DOE  Order  5480.11, 
"Radiation  Protection  for  Occupational 
Workers"),  and  this  final  rule  are  based. 
The  ICRP  methodology  is  outlined  in 
ICRP  Publication  26.2  it  identifies  two 
basic  types  of  radiation-induced  health 
effects:  Stochastic  and  nonstochastic. 

Radiation-induced  health  effects 
which  do  not  have  threshold  doses  are 
referred  to  as  "stochastic  effects." 
Examples  include  cancer  and  hereditary 
effects.  The  objective  of  the  ICRP 
recommendations  is  to  limit  the 
probability  of  stochastic  effects  to 
acceptable  levels.  For  these  effects,  the 
severity  is  not  dose  dependent — that  is, 
once  caused,  a  malignancy  from  100 
rems  (1  sievert)  is  no  worse  than  one 
from  50  ren»s  (0.5  sievert).  However,  the 
probability  of  occurrence  does  increase 
as  the  dose  increases.  The  Department 
currently  accepts  the  assumption  used 
by  authoritative  national  and 
international  organizations  that  there 
are  no  thresholds  for  stochastic  effects. 

Nonstochastic  effects  can  only  be 
manifested  if  a  threshold  dose  is 
exceeded;  therefore,  the  objective  of  the 
ICRP  recommendations  is  to  maintain 
personnel  exposure  below  the  threshold 
doses  in  order  to  prevent  these  effects. 
The  nonstochastic  effects  become  more 
severe  as  the  dose  increa^tes  above 
threshold  levels.  Examples  of 
nonstochastic  effects  include  cataracts 
of  the  eye  and  decreased  sperm 
production.  More  recent  scientific 
recommendations  refer  to  these  effects 


•  Radiation  Protection  Guidaaca  lo  the  Federal 
Agencies  for  Occupational  Expomre.  32  FR  2S23. 


*  ialemalional  Commission  on  Radiological 
Prolaclion  RecommeiKialions  of  the  International 
Commission  on  RAdiulogical  PTOlection.  ICRP 
Ptiniicaiion  26.  Annals  of  the  ICRP  1,  (3).  Petgamon 
Pras*.  New  Vori.  1977. 
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"deterministic." '  This  convention 
rill  be  followed  throughout  this 
preamble. 

Stochastic  Effects 

For  stochastic  effects,  ICRP 
ubiication  26  adopted  the  level  of  risk 

sociated  with  a  dose  of  5  rems  (0.05 
evert)  in  a  year,  delivered  uniformly 
ver  the  whole  body,  as  the  basis  for  the 
ccupational  dose  limitation  system. 
The  risk  of  excess  fatal  cancers  and 

rmous  genetic  effects  identified  in  ICRP 
ubiication  26  is  1.65  x  10  -*  per 
^erson-rem  (1.65  x  10  -^  per  person- 
^ievert).  For  protection  against 
Stochastic  effects  from  intakes,  the 
Annual  limit  on  intake  (ALI)  for  each 
radionuclide  is  the  quantity  that,  if 
taken  into  the  body,  would  cause  the 
$ame  stochastic  risk  as  a  uniform,  whole 
body  dose  of  5  rems  (0.05  sievert)  in  a 
year. 

I  In  ICRP  Publication  26,  the  absorbed 
dose  and  dose  equivalent  quantities  are 
Consistent  with  previous  ICRP 
pubUcations.  The  new  quantities  and 
terminology  used  to  facilitate 
implementation  of  the  ICRP  Publication 
26  recommendations  are  explained  in 
the  following  discussions.  Although  all 
organs  and  tissues  receive  the  same  dose 
equivalent  under  uniform  exposure 
conditions,  the  cancer  risks  are  often  not 
the  same.  Each  organ  or  tissue 
contributes  its  own  fraction  of  the  total 
risk.  This  fraction  is  the  weighting  factor 
[wt),  and  the  sum  of  the  weighting 
factors  is  unity.  The  product  of  the 
kveighting  foctor  and  the  dose  equivalent 
^s  referred  to  as  the  effective  dose 
iequivalent  (EDE).  The  EDE  can  be 
epplied  to  both  external  and  internal 
Irradiation.  Also.  EDE  may  be  applied  to 
JBither  individual  organs  and  tissues  or 
the  sum  over  all  organs  and  tissues.  The 
Department  has  chosen  to  specify  the 
use  of  deep  dose  equivalent  to  account 
for  EDE  from  external  exposure.  The 
units  used  fc-  EDE  are  either  the  rem  or 
sievert  (Sv). 

The  committed  dose  equivalent  (CDE) 
is  the  50-year  integrated  dose  equivalent 
to  a  specific  organ  or  tissue  resulting 
from  the  intake  of  a  radionuclide.  The 
committed  effective  dose  equivalent 
(CEDE)  is  the  same  quantity  as  the  CDE, 
with  the  exception  tnat  each  organ  or 
tissue  CDE  is  multiplied  by  the 
weighting  factor  (wt).  If  more  than  one 
organ  or  tissue  is  irradiated,  the  CEDE 
for  the  exposed  person  is  the  sum  of  the 
weighted  CDE  to  the  individual  organs 
and  tissues. 


The  sum  of  the  EDE  from  external 
sources  and  CEDE  for  internal  exposure 
is  the  total  effective  dose  equivalent 
(TEDE).  The  occupational  TEDE  limit  is 
5  rems  (0.05  Sv)  in  a  year.  The  stun  of 
the  TEDE  recorded  for  an  individual  for 
each  year  is  the  cumulative  total 
effective  dose  equivalent  (CTEDE).  The 
units  used  for  CDE,  CEDE  TEDE,  and 
CTEDE  are  either  the  rem  or  sievert  (1 
rem  =  0.01  Sv). 

2.  Deterministic  Effects 

Technical  justification  for  the  ICRP 
position  on  deterministic  eff^pts  is 
presented  in  ICRP  Publication  41.* 
According  to  this  position,  deterministic 
effects,  with  the  exception  of  cataracts, 
will  not  occur  among  adults  if  the 
combined  dose  from  external  and 
internal  radiation  to  any  organ  or  tissue 
is  limited  to  or  less  than  50  rems  (0.5 
Sv)  a  year:  the  dose  limit  for  the  lens  of 
the  eye  is  15  rems  (0.15  Sv).  (In  ICRP 
terminolog>',  the  words  "organ  and 
tissue"  are  used  interchangeably  to 
designate  specific  parts  of  the  entire* 
body.)  Therefore,  to  be  consistent  with 
ICRP  recommendations,  it  is  necessary 
to  ensure  that  no  organ  or  tissue  exceeds 
this  annual  (or  yearly)  limit. 

B.  Limiting  Values  for  Radiation 
Exposure 

Limiting  values  for  a  variety  of 
circumstances  involving  potential 
exposure  to  radiation  and  radioactive 
material  are  promulgated  in  this  final 
rule.  Under  (his  final  rule,  the  internal 
component  of  the  DOE  occupational 
exposure  limits  (see  §  835.202)  is  based 
on  the  concept  of  a  50-year  committed 
dose  instead  of  an  aimual  committed 
dose.  Because  of  the  significance  of  this 
issue  of  committed  dose,  the 
Department  solicited  input  during  the 
public  comment  period.  The 
Department's  analysis  of  the  resultant 
public  comments  verified  the 
effectiveness  of  both  approaches  for 
worker  protection.  However,  as  pointed 
out  by  a  significant  number  of  public 
comments,  the  use  of  a  50-year 
committed  dose  proxades  additional 
benefits.  These  benefits  are; 
— Consistency  with  the 
recommendations  of  national  and 
international  scientific  committees 
and  other  Federal  regulatory  agencies. 
— Simplification  of  record  keeping 

associated  with  internal  dose; 
— Simplification  of  the  transfer  of 
workers  between  DOE  and  U  S. 
Nuclear  Regulatory  Commission 
(NRC)  regulated  facilities;  and 


. — Consistency  between  the  DOE  hmits 
for  occupational  exposure  and  the 
limits  usad  by  DOE  for  protection  of 
members  of  the  pubUc. 
As  a  result  of  the  analysis  of  public 
comments,  DOE  has  adopted  the  use  of 
a  50-year  committed  dose  for 
determining  compliance  with  the 
occupational  limits  on  exposure  to 
radiation. 

The  considerations  discussed  in  the 
sections  below  were  used  in  developing 
the  regulatory  standards  presented  in 
the  final  rule: 

1 .  Protection  Against  Stochastic  Effects 
(§835.202) 

a.  Atomic  bomb  survivor  study  Two 
developments  in  the  atomic  bomb 
survivor  study  have  warranted  an 
increase  in  risk  estimates  for  radiation- 
induced  cancers  over  those  presented  in 
ICRP  Publication  26.  In  1981,  a 
reassessment  of  the  radiation  doses 
received  by  the  survivors  indicated  that 
any  gamma-radiation-induced 
malignancies  at  Nagasaki  had  been 
caused  by  less  radiation  than  previously 
believed.'  However,  the  opposite  effect 
was  observed  among  the  Hiroshima 
survivors.  The  new  dose  estimates 
include  more  consideration  for 
shielding  by  structures  and  for  shielding 
by  tissues  overlying  the  affected  organs. 
The  overall  impact  of  the  revised 
dosimetry  was  summarized  by  Dr. 
Warren  Sinclair,  NCRP  President,  as 
follows: 

Many  of  the  changes  made  in  the 
dosimetry  tend  to  cancel  so  that  the  net  effect 
of  the  dosimetry  on  the  risk  estimates  for 
cancer  is  to  increase  them  by  a  factor  of 
between  1  and  2  depending  on  the  location 
of  the  organ  in  the  t)ody.« 

The  second  (and  more  important) 
consideration  was  the  greater 
occurrence  of  deaths  from  solid  tumors 
among  survivors  than  had  been 
predicted  by  the  models  used  to 
determine  the  ICRP  Publication  26  risk 
estimates.'' 

b.  DOE  analysis  of  recent  risk 
estimates.  The  reassessment  of  the 
radiation  doses  received  by  the  atomic 
bomb  survivors  has  been  analyzed  in 
reports  published  by  UNSCEAR  in 


>  Intsmationai  Commission  on  Radiological 
Protection.  1990  Recommendations  of  the 
International  Coipmission  on  Radiological 
Protection.  ICRP  PublicaUon  60.  Annals  of  the  ICRP 
21.  (1-3).  Pargamon  Praas.  New  York.  1991. 


*  Intematienal  Commission  on  Radiological 
Protection.  Nonstochastic  Effects  of  Ionizing 
Radiauon.  ICRP  Publication  41,  Volume  14.  No.  3 
Pergamon  Press,  New  York.  1983. 


'  National  Research  Council,  Advisory 
Committee  on  the  Radiation  Effects  Rese<i:;.ii 
Foundation.  An  Assessment  of  the  New  Dosimetry 
for  .\-Bomb  Survivors  Washington.  DC.  National 
Academy  Press.  1987 

*  United  States  Nuclear  Regulatory  Ccmmission 
Workshop  on  Rules  for  Exemption  from  Regulatory 
Control.  r«iLTtEG/CP-0101.  1989 

''  Radiation  Effects  Research  Foundation 
Comparison  of  Risk  Coefficients  for  Site-Specific 
Cancer  Mortality  Based  on  the  DS86  and  T6SR 
Shielded  Kerma  and  Organ  Doses.  Life  Span  Studv 
Report  II.  Part  1 .  RERF  TR  12-87.  1987 
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19M«  end  tke  BE3R  V  ConunittM  in 
1990  *  TheM  Tsports  oopctoded  diat  risk 
estimates  for  radiation^nducad  cancan 
are  greater  than  previously  predicted. 
With  dM  pubhcatioB  of  Um  BEIR  V 
Rsport.  DOE  asUblished  two 
committees  to  review  tha  impact  of  the 
reports;  tko  Technical  Review 
Committee  (TRQ  to  perform  an  axtamal 
and  independent  scientific  assessmaiit 
and  the  lotemal  Review  Committaa 
(IRQ  to  identify  concerns  which  could 
affect  cucrent  DOE  Orders  and 
operations.  The  TRC  report  •« 
recommended  no  immediate  change  in 
curreot  DOE  directives.  The  Teport 
stated  that  the  difference  in  tba  BEIR  V 
cancer  risk  estimates,  as  compared  to 
the  1980  BEIR  III  >>  estimates,  may  be 
reduced  significantly  when  tlM  ^EIR  V 
risk  estimates  an  appropriately  applied 
to  the  nuclaar  workforce.  The  IRC 
subsequently  concluded  that  the 
increased  risk  cited  in  the  BEIR  V 
Report  does  not  justify  immediate 
revisions  of  the  DOE  occupational 
exposure  limits,  but  did  recommend 
that  DOE  increase  its  emphasis  on 
implementation  of  the  As  Low  As 
Reasonably  Achievable  (ALARA) 
concept,'! 

c  Dose-reduction  ahematives.  In  li^ 
of  the  increased  risk  estimates 
pubhshad  in  the  1988  UNSCZAR  and 
1990  BEIR  V  reports,  DOE  has 
considered  a  number  of  approaches, 
including  ALARA.  to  reduce  the  dose 
received  Dy  DOE  employees,  in 
evaluating  each  alternative,  the 
anticipated  affectivanass  in  redudng 
overall  risk  to  DOE  employaas  has  been 
wei^>ed  against  possible  detrimental 
effects  resulting  from  each  approach. 

(1)  Lowering  the  annual  dose  Umit. 
The  Department  considered  lowering 
the  annual  dose  limits  to  control 
stochastic  afiacts  but  concluded  that 
this  approach  would  decrease 
operational  flexibihty  without  reducing 


*  Unilad  Natiom  SciMttific  ComnittM  on  tfa« 
Effectj  of  Atomic  Radiation.  Sources,  ES«cU  Mtd 
Risks  of  Ionizing  Radiation,  Report  to  tlM  General 
Assemoly  with  Annexes.  Ihiiled  NatioiB 
PublicatiOBV  New  Totk.  ISSS 

*  HitWQri  Research  Council,  Conuaittae  tm 
Biolaoicai  Efiects  of  loniziBg  Radiotioo.  Health 
Effects  of  Exposure  lo  Low  Levels  of  loniziag 
Radiation— BEIK  V,  Washington,  DC,  National 
Academy  Press,  1990. 

>«  DOE  Technical  Review  Coouuitee.  A 
Technical  Review  aad  AasessBMot  of  the  BEOt  V 
RaporL  0OE/EH-0149T.  Maich  1990. 

II  National  Research  CcucKil.  Advisory 
Committee  on  the  Biological  ESects  oS  Igotziag 
Rariiation  The  £8ecUoe  Populations  of  ExpoauM 
to  Low  Levels  of  loaizii^  Kadiatioa  1 9«0  BSIR  OL 
Washington,  DC:  Nattoaal  Academy  Press.  tSSa 

»  AssisUnt  Seoetary  ior  (he  GaviroaiiMal.  Safety 
and  HealA.  Fiaal  Rapon  to  (he  SacMiary  of  Eaatgy. 
hnpUcalioKS  of  the  BER  V  Soport  to  Iha 
Departmant  OtEaatgy.  0O£/aM)lS8T.  A^mI 
1990. 


overall  radiation  risk.  Dacraasing  the 
dose  )aak  to  2  or  3  rams  (a02  or  0.03 
Sv)  per  year  twvuld  have  a  direct  afbct 
on  very  few  DQ£  workers  and  would 
not  appradably  raduoa  the  ooliecdva 
dose  to  occupadorkally  exposed 
employees.  Raductioas  ia  the  llaiit  to 
levds  which  would  afbct  a  majority  of 
the  DOE  amployaas  could  severely  limit 
operational  iaxibiltty  while  incrsasing 
the  average  and  collective  dose  to 
workers. 

(2)  Adopting  the  NCKP  lifetime  dose 
limit.  The  Depaitment  considared 
adopting  tlw  suggestion  in  NCRP  Report 
91 13  that  a  worker's  lifetime  dose  in  rem 
should  not  exceed  his  or  her  age  in 
years.  Becaose  lifetime  doses  among 
DOE  workers  are  In  general  so  far  below 
this  value,  a  hfetime  hmit  would  not 
provide  significant  reduction  in  average 
and  collective  dose  to  DC£  workers.  In 
addition,  Aere  is  a  possibility  diat  a 
worker's  fotore  emplo3rniant  could  be 
)eopardisad  If  an  individual  receives 
hi^  exposures  early  in  his  or  her 
career. 

(31  Cbflipromise  between  a  lifetime 
limit  and  a  fowter  annuo/  Smit.  The 
!CRP  recoramendatiom  presented  in  its 
Publication  60  change  their  system  of 
dose  limiution.  The  ICRP  now 
recommends  an  occupational  dose 
hmited  to  10  rems  (0.1  Sv)  over  5 
consecutive  years  such  that  no  dose  in 
a  single  year  exceeds  5  rems  (0.05  Sv). 
By  limithog  dose  in  this  manner  and 
providing  for  dose  optimization,  ICRP 
believes  they  obtained  some  of  the 
benefits  of  a  lifstirae  dose  limitation 
system  while  avoiding  some  of  the 
detriments  of  this  approach.  One  benefit 
of  the  system  is  the  allowance  for 
flexibihty  in  adjusting  annual  dose 
limits  to  meet  operational  needs. 
Detriments  include  jeopardizing  a 
worker's  future  employment  and 
logistical  concerns  in  implementing  a  5 
year  limit.  DOE  does  not  believe  that  the 
approach  suggested  in  IGRP  Publication 
60  would  appreciably  reduce  collective 
dose  to  occupatiocally  exposed 
personnel  Tne  ICRP  recommendations 
are  currentiy  being  reviewed  by  the  UtS. 
radiation  protection  community  and 
have  not  been  incorporated  into  Federal 
Guidance.  Consequentiy,  DOE  did  not 
decide  to  incorporate  these 
recommendations  into  the  final  rule  at 
this  lime. 

(4)  Emphasis  on  ALARA 
implementation.  Increasing  emphasis  on 
ALARA  program  implementation,  either 
by  itself  or  in  conjuix^tioo  with  one  of 
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the  three  doaa  mdiiction  alternatives 
discussed  above,  would  ba  an  effective 
method  of  reducing  doses  received  by 
DOE  employees.  Coupling  an  increased 
ALARA  emphasis  with  another  dose 
reduction  anemativa,  bo«vever,  would 
carry  the  potential  for  the  detrimental 
effiscts  described  ebove. 

d.  Dose-reduction  oppmoch  chosen  by 
DOB.  In  light  of  the  potential 
detrimeattd  affects  discussed  above,  the 
DOE  bebevas  that  dose  reduction  can 
best  ba  acfaiavad  by  maintaising  the 
proposed  regulalary  limits  and 
increasing  emphasis  on  ALARA 
program  implementation.  The 
imposition  of  a  tifatinie  cumulative  dose 
limit  was  considered  to  be  more 
appropriate  as  an  administrative  versus 
regvlatory  limit  to  control  individual 
exposure.  Maintaining  the  proposed 
regulatory  limits  also,  provides 
consistency  with  the  limits  contained  in 
the  Piasidential  guidance  to  Federal 

Emphasis  on  ALARA  pro-am 
implunentation  has  proven  affective  in 
maintaining  the  oocopational  doses  for 
DepaitmsBtal  and  contractor  employees 
wol  beiow  the  coirant  regulatory  limits 
and  IImxs  reoeatly  recommended  by  the 
iCRP.  Accor^ng  to  the  most  recent 
three  3reats  of  avaikbla  data,*^  total 
oolisctive  dose  far  all  DOE  workers  from 
external  exposure  and  the  avera^  DOE 
individual  woikra'  dose  has  decreased. 
The  total  coQeotiva  dose  fotr  all 
monitored  DOE  workers  was  3,65S 
person-mn  (38^5  parson-Sv)  in  1988, 
3,073  peisan-reiB  (30.73  parson-Sv)  in 

1989,  and  2fi74  person-rem  (20.74 
person-Sv)  in  1990.  Average  worker 
doses  were  115  mrem  (1.15  mSv)  in 
1988. 92  mam  (a92  mSv)  in  1989,  and 
71  mram  (0.71  mSv)  in  199a  Over  this 
period  of  time,  the  number  of  monitored 
workers  has  increased  from  81329  in 
1988  to  90.882  in  1989  and  to  99,443  in 
1990. 

During  this  same  period,  of  those 
employees  monitored  receiving 
measurable  exposure,  data  show  that  34 
%»orkers  received  in  excess  of  2  rems 
(0.02  Sv)  in  1988,  21  in  1989,  and  7  in 

1990.  No  individual  occupational  dose 
exceeded  3  rems  (0.03  Sv)  in  any  of 
thase  years.  Howevw,  further  reductions 
for  certain  employees  could  be  achieved 
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through  greatfli'  emphasis  on  ALARA 
implementation. 

DOE  will  continuato  evaluate  the 
recoHuneodations  of  tha  ICRP  and  other 
expect  hodiss,  and  pentitidpata  in  the 
deliberations  of  the  U.S.  Connnittee  on 
Inteiagancy  Radiation  Research  and 
Policy  Coordination  and  any 
intecagency  task  force  convened  by  the 
EPA  to  consider  revised  Federal 
radiation  protection  guidance.  Any 
futtire  reductions  in  the  dosa  limits  by 
the  DOE  would  be  the  subject  of  a  future 
rulemaldntiproceadiag 

a.  Basic  uemeats  of  an  ALARA 
program.  The  method  of  implementing 
an  ALARA  program  is  hi^ly  dependent 
on  facility  conditions.  To  provide  an 
objective  basis  for  implementation  and 
assessment  of  DOE  ALARA 
requirements,  each  ALARA  program  is 
expected  to  address,,  at  a  minimum,  the 
following  basic  elements: 
— Policy.  Establish  commitment  and 
I  participation  of  all  managemmt  and 
I  wonkficwca  levels. 
-fTraining.  Require  for  managers  and 

workers  involved  with  any  aspect  of 

radiological  operations. 
-  -Design.  Ensun-  i&tepation  of 

appropriate  methods  for  maintaining 

occupational  exposures  ALARA 

during  design. 
--Procedures.  Pvavidadiiection  for 

maintaining  occupational  exposures 

ALARA. 
— Planning^.  Inte^ta  measures  fop 

maintaining  occupational  exposures 

ALARA  for  specific  operations. 
— Internal  audits.  Conduct 

comprehensive  audits  periodically 
I  and  report  results- to  the  highest 

management  levels. 
-4-Records.  Maintain  documentation  to 
I  demonstrate  compliance. 
I  Section  83S.li01  of  tils'  final  rule 
requims  that  an  occupational  radiation 
protection  program  include  the  ALARA 
concept.  ALARA  records  are  required 
under  §835.704  and  training 
requirements  for  workers  are  provided 
under  subpart  J.  During  the  design  of 
new  fatalities  and  for  ^ility 
modifications,  the  use  of  ALARA 
optimization  techniquas  is  specifically 
required  iwder  §§835.1001  and 
835.1002.  Exposure  levels  in  the 
workplace  most'  be  muntained  ALARA 
as  required  under  §835.1003. 

2.  Protection  Against  Deterministic 
Effects  (§835.202) 

ICRP  Publicatioa  41  pcovide&thadata 
base  supporting  the  position,  that,  with 
the  exception  of  the  was  of  the  eye-, 
daterministie  afifscts  will  not  be 
observed  in  oiganaaDd  tissues  peeaiidng 
a  dose  lees. than  50  mBfr(0<S  Sv|in  a 


yaar.  His  Departmanlhas  not  identified 
more  recent  radiobiological  infaraiation 
inriirrting  that  this  dme  limit  should  be 
changed  and  notes  tiiat  ICRP  has 
retained  this  value  in  the  recent  revision 
of  its  recommendations  contained  in 
ICRP  Publication  60.  For  Aese  reasons, 
the  [Jepartment  establishes  a  limit  of  50 
rems  (0.5  Sv)  in  a  year  from  the  sum  of 
the  C^  and  eNtemal  dose  to  prevent 
occurrence  of  deterministic  effects  to 
organs  and  tissues  other  than  the  lens  of 
the  eye.  In  keeping  with  aorrent  Federal 
Guidance,  a  limiting  velue  of  15  rems 
(0,15  Sv)  a  yew  has  been  retained  for  the 
lens  of  the  eye. 

3.  Protection  of  the  Embryo/Fetus 
(§835.206) 

The  1987  Presidential  goidanca  to 
Federal  agencies  states; 

The  dose  equivalent  to  an  unborn  (embryo/ 
fetus)  as  a  mult  of  octnipatioiial  exposure  of 
a  woman  who  he«  dedereti  that  she  is 
pregnant  should  be  maintained  as  low  as 
reasonably  aciiievabla,  and  in  »iy  case 
should  not  exceed  0.5  rem  (0.005  sievert) 
during, the  sntiis  gestHtion  period.  Efforts 
should  be  made  to  avoid  substantial  variation 
above  the  uniform  monthly  exposure  rate 
that  would  satisfy  this  limiting  value. 

The  Department  has  followed  this 
guidance.  The  dose- limit  for  controlling 
prenatal  exposure  to  the  «nbryo/ fetus  is 
provided  in  §835.206.  The  0.5  rem 
(0.005  sievert)  limit  applies  only  to  the 
embryo/ fetu&  of  any  woman  who  has 
voluntarily  declared  her  pregnancy  for 
the  puiposa  of  providing  additional 
protection  to  her  embryo/fetus  from 
occupational  exposure.  The  decision  to 
formally  declare  a  pregnancy  for  the 
purposaof  application  of  the  lower 
occupational  exposura  limit  for  the 
protection  of  the  woman's  embryo/fetus 
is  left  as  the  nesponsibility  of  the 
pregnant  woriiar.  The  Departmrait 
believes  that  this  approach  is  consistent 
with  the  provisions  of  Titie  vn  of  the 
Qvil  Rights  Act  of  1964,  as  amended, 
regarding  discrimination  in  employment 
practices.  The  recommendation  to  avoid 
non-uniform  exposure  rates  arises  from 
information  obtained  in  the  study  of 
atomic  bomb  survivors^  which  revealed 
that  an  embryo/fotus  irradiated  at  high 
dose  rates  may  be  particnilarly 
susceptible  during  sensitive  periods  to 
certain  delatanous  effects.  For  example, 
during  the  first  trimester  of  pregnancy, 
significant  radiation  exposure  couid 
lead  to  severe  mental  retardation. 

4.  Planned  Special  Exptisures 
(§835.264) 

The  Dapaitmant  provides  forplmmed 
special  ejqnstires  in  Aa  final  mi». 
Certain:  emplo9»aa  ha<vse  skills  miportant 
to  plant  and.  ptdilic  sofiafty  and,  farthis 


and  other  reasons,  it  is  rect>gnized  that 
unusual  condjtions  cm  arise  in  which 
higher-them-narmel  doses  can  be 
justified.  Under  approved,  well- 
justified,  well-planned,  well-controlled, 
hi^ly  infrequent  and  unusual 
conditions,  operating  management 
would  be  permitted  to  allow  specified 
individuals  doses  exceeding  the  5  rems 
(0;0S  Sv)  per  year  limit.  The  plmined 
special  exposore  provision  does  not 
apply  to  emergency  conditions.  During 
an  emergency  there  may  not  be  adequate 
time  for  the  extensive  planning  or 
approvals  required  under  §  833.294, 
Other  provisions  are  mads  in  the  final 
rulfi  for  accidents  and  araergency 
situations  (see  section  E  below).  The 
term  "imusnai  condiritms"  is  made 
clea*  in  tha  final  nila  by  specifying  that 
alternatives  which  would  precLuda 
exposures  higher  than  the  prescribed 
doss  limits  must  be  either  unavailable 
or  impractical.  At  least  one  of  these 
conditions  must  exist  before  a  planned 
special  exposure  can  be  considared. 

Thatottu  dose  from  planned  special 
exposures  for  an  employee  during  any 
given  year  cannot  exceed  S  rents  (0.05 
Sv).  This  is  in  addition  to  tha  5  rems 
(0.05  Sv)  dose  limit  provided  in 
§  835.202.  Thus,  aput  from  amsi^ncy 
situations,  tha-  maximum  annual  dose 
that  an  employee  could  receive  would 
be  10  rems  (0.1  Sv).  An  employee  could 
receive  no  more  than  25  rems  (0.25  Sv) 
of  planned  special  exposures  from  DOE 
and  non-DOE  operations  during  his/her 
career.  Every  planned  special  exposure 
must  be  approved  in  ativance  by  the 
DOE  and  requires  the  informed  consent 
of  the  employee  involved. 
Documentation  of  each  planned  special 
exposttfe  is  required  to  be  recorded  in 
the  employee's  occupational  exposure 
file  ana  provided  to  the  employee. 

C.  Radiation  Safety  Training 

Two  categories  of  employees  defined 
in  the  final  rule  are  subject  to  the 
requirements  in  this  part  for  radiation 
safety  training:  general  employees  and 
radiological  workers.  A  general 
employee  is  any  individual  (DOE 
personnel,  DOE  contratrtor,  or 
subcontractor  employee)  who  performs 
work  for,  or  in  conjunction  with,  tha 
DOE,  or  utilizes  DOE  facilities.  This 
includes  individuals  considered  to  be 
radiological  woricers.  The  final  rale 
establishes  training  requirements  for 
each  category. 

All  general  employees  who  may  enter 
a  controlled  area  at  a  DOE  facility  are 
requtied  uhder  §-835.901  to  receive 
radiation  safety  training  before  any 
pctfantial  e^iposure  to  rat^ation  or 
radioactive  material  at  that  fecility.  Ih 
addition,  these  am ployaes  mnstalse  be 
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retrained  whenever  the  radiation 
protection  policies  and  procedures  are 
significantly  changed.  General 
employees  are  also  subject  to  refresher 
training  every  2  yeafs.  The  level  of 
training  would  be  commensurate  with 
the  potential  radiation  protection 
problems  encountered  by  the  employee. 

Radiological  workers  are  required 
under  §  835.902  to  be  trained  to  ensure 
femiliarization  with  the  fundamentals  of 
radiation  protection  and  the  ALARA 
concept.  Retraining  is  required  every  2 
years.  Radiological  workers  must 
complete  their  training  and  successfully 
demonstrate  their  knowledge  before 
performing  work  in  a  radiological  area. 
During  field  training,  untrained 
radiological  workers  are  required  to  be 
accompanied  by  and  under  the  direct 
supervision  of  a  trained  radiological 
worker.  The  training  emphasizes 
procedures  specific  to  the  individual's 
job  assignment  and  is  commensurate 
with  his  or  her  work  assignment. 

Although  not  expUdtly  stated  in  the 
final  rule,  training  on  generic  subject 
matter  for  radiological  workers  and 
radiological  control  technicians  may  be 
waived  for  individuals  who  pass  a 
comprehensive  examination. 
Inc^viduals  are  still  required  to  be 
trained  on  subject  matter  specific  to  a 
given  facility  or  site. 

D.  Control  of  Exposure  to  Radiation  and 
Radioactive  Material 

1.  Introduction 

The  final  rule  incorporates  a  number 
of  requirements  that  would:  (1)  Control 
the  extent  of  occupational  exposures  to 
radiation  and  radioactive  material:  (2) 
establish  controls  over  entry  into  areas 
in  which  such  exposures  could  occur; 
and  (3)  ensiire  warnings  to  workers 
whenever  radiation  and  radioactive 
material  are  present.  These  combined 
measures  provide  a  high  degree  of 
assurance  that  workers  would  not  be 
inadvertently  or  unknowingly  exposed 
to  radiation  or  radioactive  material. 

The  final  rule  requires  routine 
monitoring  of  individuals  and  the 
workplace.  The  measurement  of 
individual  occupational  exposures  is 
accomplished  by  requiring  personnel 
radiation  dosimetry  devices  for  all 
employees  likely  to  receive  a  prescribed 
fraction  of  the  allowable  annual 
radiation  dose.  In  addition,  possible 
internal  exposure  of  an  employee  from 
the  intake  of  radioactive  material  is 
measured  using  the  appropriate 
bioassay  technique,  such  as  whole  body 
counting  or  analysis  of  excreta.  The 
resxilts  of  air  sampling  data  may  be  used 
to  assign  an  internal  dose  if  bioassay 
results  are  unavailable,  or  if  they  are 


inadequate,  or  if  internal  dose  estimates 
based  on  representative  air 
concentration  values  are  demonstrated 
to  be  as  accurate  or  more  accurate  than 
bioassay  results. 

Areas  where  radiation  or  radioactive 
material  may  be  present  must  be 
monitored  for  possible  airborne  and 
surface  radioactive  contamination  as 
well  as  for  radiation.  Concentrations  of 
airborne  radioactive  material  must  be 
measiued  by  analyzing  samples 
representative  of  the  air  at  work 
locations.  Real-time  releases  of  airborne 
radioactive  material  must  be  detected  by 
stationary  air  monitoring  instruments 
equipped  with  alarm  devices. 

Requirements  for  controlling 
personnel  exposure  to  radiation, 
airborne  radioactivity,  and  surface 
contamination  are  established.  All 
personnel  and  equipment  leaving  a 
radiological  area  must  be  monitored  for 
siu-foce  contamination.  Limiting  values 
for  contamination  are  provided  in 
appendix  O.  Contamination  levels 
higher  than  these  limiting  values  are  not 
allowed  outside  of  radiological  areas 
except  in  the  case  of  fixed 
contamination  under  prescribed 
conditions. 

Any  area  where  radiation  and/or 
radioactive  contamination  levels  are 
above  specified  values  must  have  access 
controls  commensiuate  with  the  level  of 
the  hazard.  These  controls  may  include 
barricades,  control  devices  on  entrances, 
locks,  alarms,  and  direct  surveillance. 

In  order  to  make  employees  aware  of 
radiation  and  contamination  conditions 
(surface  and  airborne),  the  final  rule 
requires  that  signs  be  clearly  posted  to 
identify  those  areas  that  are  controlled 
to  manage  potential  exposures  and  those 
areas  where  radiation  levels  exceed 
certain  values.  Containers  of  radioactive 
material  and  radioactive  items  are 
required  to  be  properly  labeled  to 
provide  information  needed  for 
purposes  of  radiation  protection  and  the 
prevention  of  inadvertent  transfer  to 
locations  outside  of  radiological  areas. 

The  system  of  control  is  intended  to 
ensure:  (1)  That  occupational  exposu^ 
are  maintained  at  ALARA  levels:  (2)  that 
the  Department's  limiting  values  are  not 
exceeded:  (3}  that  employees  are  aware 
of  and  prepared  to  cope  with  emergency 
conditions:  and  (4)  employees  are  not 
inadvertently  exposed  to  radiation  or 
radioactive  material. 

2.  Control  of  External  Radiation  Dose 

The  control  of  occupational  exposures 
to  radiation  is  required  to  be 
implemented  throxigh  facility  design 
and  engineering  controls,  together  with 
such  procedural  controls  as  work-area 
monitoring  and  posting,  control  of 


work-area  access,  and  individual 
monitoring  and  dose  assessment. 
Collectively,  these  controls  will  provide 
assurance  \hai  exposures  are  maintained 
ALARA  and  within  the  Department's 
limiting  values.  Workplace  monitoring 
provides  a  control  mechanism  to  detect 
and  quantify  external  radiation  levels, 
enables  measures  to  be  taken  to  prevent 
unanticipated  and  unplanned 
exposures,  and  contributes  to 
maintaining  actual  exposures  ALARA. 

The  final  rule  does  not  prescribe 
specific  types  and  frequencies  of 
workplace  monitoring.  As  specified  in 
§835.401,  the  monitoring  must  be 
routine  and  sufficient  to  control 
potential  sources  of  radiation  and 
demonstrate  compliance  with  the 
radiation  protection  program  and  other 
requirements  of  this  final  rule  (e.g.,  area 
posting  and  occupational  dose  limits). 
Determining  the  firequencies  and 
locations  of  workplace  monitoring  is  the 
responsibility  of  each  site  and  must  be 
commensurate  with  the  actual  work  and 
exposure  situations. 

3.  Control  of  Internal  Radiation  Dose 

To  the  extent  reasonably  achievable, 
system  and  feci  11  ty  design  and 
engineering  controls,  such  as 
containment  and  ventilation  systems, 
must  be  used  as  the  primary  mechanism 
for  confining  radioactive  material  and 
ensuring  that  radioactive  material 
intakes  (and  resultant  internal  doses)  are 
maintained  at  ALARA  levels. 
Operational  controls  must  also  be 
established  to  minimize  potential 
inhalation  exposures. 

Section  835.403  requires  that 
measurements  of  radioactivity 
concentrations  in  workplace  air  be 
performed.  Periodic  air  sampling  must 
be  performed  in  areas  where  employees 
are  likely  to  exceed  2  percent  or  more 
of  the  ALI  values  discussed  in  the  final 
rule.  Continuous,  real-time  monitoring 
must  be  performed  in  areas  where  an 
individual  could  be  exposed  to  airborne 
radioactivity  concentrations  exceeding 
the  derived  air  concentration  (DAC) 
values  set  forth  in  the  final  rule.  Real- 
time monitors  must  have  an  alarm 
capability  and  have  sufficient  sensitivity 
to  alert  potentially  exposed  individuals 
that  their  immediate  action  is  necessary 
to  minimize  or  terminate  an  inhalation 
exposure.  The  final  rule  addresses 
requirements  for  bioassay  measurements 
(measurements  of  radioactive  material 
within  and  excreted  from  the  body)  to 
determine  the  magnitude  of  internal 
doses  and  includes  directions  regarding 
which  employees  should  be  included  in 
bioassay  programs,  lliese  measurements 
abo  confirm  the  efliactiveness  of  the 
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con&nemeat  and  aiz  monitoring 
systaiii& 

4.  Releases  of  Materials  and  Equipment 

Contaminatioa  control  pro^aoie  must 
include  the  estabtishment  of  limits  on 
the  amount  of  fixed  and  removable 
contaminatioa  that  could  be  transferred 
from  a  radiological  area  to  a  controUed 
area.  The  oegul^ory  framawock  fbr  such 
controls  is  estaUiahed  in  §  835.1101. 
The  criteria  fer  onrasthcted  release  of 
property  from  DOE  facilities  are 
cuiraitlyMt  focft  i& DOE  Order  S40Q.5, 
"Radiation  PratactiaD  of  the  Public  and 
Environntent."  DOE  has  addressed  such 
releases  in  the  proposed  rule,  10  CFR 
part  834. 

The  final  rate  spedfias  that  material 
and  equipmaot  in  sadiological  areas 
cannot  be  camoved  to  coDtroUed  ereaa 
unless  lapsiiTpments  are  made  to 
establish  that  ramovdsle  contaxnination 
meets  specified  limits  and  the 
combiaotion  of  fiaad  and  removable 
contaminatiaA  does  not  exceed  odier 
spadfiad  timifis  ptovidad  Ia  appandtx  D. 
Thaca  aca  pcovisioos,  however,  that 
penBit  anditknai  or  controlled 
removal  of  contaniinated  material  and 
equipment  t»  coafrolled  areas  under 
specified  coB<fitians. 

5.  Records 

The  fiiMl  ml»  establisbes 
requirements  toe  the  documentatioa  and 
maintenance  of  lacords  of  working 
conditions  as  wett  as  for  subsequent 
evaluations  of  codialkB  proSsction 
compliance  aiidpanJUMiiuita  a  sabpart 
H.  Recordi  diatagasparifirally  aaqukad 
include  those  naceaaary  to  dsmaastata 
cfrtpHaitoa  wiA  to  ALARA.  pnnrisioos 
of  the  final  niiai. 

IndiTidual  ooco^tional  dose  records 
muak  ba  BMinCatBed  to  provide 
indiTidoid  andamri  and  xntaniai  doaa 
measiirawBr  data  ior  aadt  wedaar.  ia 
additibB,.  tha  data  BscBBsary  to  alloar 
future  vanfication  erraasaassaMBt  of 
tha  ncotdad  doMs  Blast  hai  iBcordsd. 

The  final  rala  afaa  laqmraa  tot 
recakla  faa  maiDtaiaad  ^  (1} 
Radioio^cal  caaditiana  nadar  wfaiuJi 
iadividuab  wan  aocpoaad;  (2)  odtar 
facility  inCanaatioa  pastaasnt  to 
exposures;  (3)  taaults  of  ausveys  ior  to 
release  of  material  and  equipment;  and 
(4)  results  of  surveys  fbr  radSation  and 
radioactive  material  In  (he  workplace. 

Each  indMdaa^  toaining  aa  •  ganarel 
emplayea  and  aa  a  mfiolofic^  waiter 
must  bis  racocdad  Wliasa  ay  pi  upnata^ 
demonstmftoB  aad  dbctaasDtaCioB  of 
proftcian^  issaiiuiiad. 

Racarda  Ba  to  IM  BlHiad  antd  ftoat 
dispaaftirmiaaatiMrtodbyDORMis 
thgnaiwaaanrsliifaiifiaa  tot 
bemtiiiiaiicanaistBntitjfcto 


prine^ilBS  containad  in  DOE  Order 
1324.2A,  "Racords  Dispesitian.'' 

6.  Reports 

On  an  annual  basis,  each  DOE-  or 
EKDE  ccmttactot-operated  facility  must 
provide  each  individual  monitored  fa 
occupatioQal  exposure  a  radiation  dose 
repoit  of  their  occupational  expo»ire  at 
that  facility  as  required  under  subpart  I. 
In  addition,  each  individual's  radiation 
exposure  data,^  including  any  current 
estimate,  would  always  be  avaiiabls  to 
him  or  her.  upon  raipaest.  Certain 
required  reports  to  DC^  include- 
personnel  exposure  data.  Copies  of  any 
DOE  repact  identifying  an  individual  by 
name  nniat  be  sent  to  that  person. 

£.  Accidents  and  Emergencies 

For  emergency  situations,  general 
employees  could  be  allowed  to  exceed 
the  dose  limits  specified  in  §$  835.202 
and  835.205,  provided  tot  ^  of  the 
conditions  specified  in  subpart  N  are 
met  The  level  of  exposure  permitted  . 
will  depend  upon  the  severity  of  the 
emergency  sitiiation.  Exposures  up  to  2 
times  to  annu^  dose  Uniits  could  be 

{>ennitted  to  protect  against  property 
088s  HigliM  eNposures,  up  to  5  times  to 
annual  dose  Ihntts  or  greater,  could  be 
permitted  tn  save  liwes  and  protect 
public  health.  TIm  Department  believes 
that  the  jud^nants  involved  in 
lifesaving  situations  and  &e  psotection 
of  public  health  and  safety  are  complex 
and  not  appropriate  for  generic 
rulanakang. 

The  dosM  aliowad  in  subpart  (i  of  to 
final  rale  mt  ja  additioa  to  &ese 
allowed  aadar  nocmol  eperocing 
coaditions.  incktding  pliannad  special 
exposures.  The  datenniziatian.  of  how 
much  expesore  an  amployae  had 
alreac^  racexvad  during  the  crarent  year 
is  not  a  {ireraqQiaitB  ioc  auBEgancy  dose 
approval  and  duty  asaiigiMnant 

The  fiaal  ndasaquins  that  the  details 
of  any  expaawe  in  eascBSS  af  the  amiaal 
dose  lioto  be  dacamanlBd  in  the 
occupational  expoeara  raaird  at  tita 
afiectad  aanylajnaL  la  addition;  to 
inddent  ataat  ba  iufastlgatad  and  to 
results  npottnd  tvDOE.  napailiiiMatil 
requiaaaunt^  fior  oocansBca  laportHig 
and  processing  provide  a  meduBxaai  Sor 
SUC&  iwastigitionsaBd  raparta.  Tha 
enqrkayaa  mustjmt  ba  attowad  l« 
receiva  faitor  aa^asoia  until  af^soval 
is  first  efaaBund  inm  to  contractor 

iDOEfiaU 


orgaaaatiaB,  Alae^  ma  snqdayaa  Buiat 
recawaawnaaBnglb— Ibeappsayiata 
heahk  eapacts  SB^ardiiig  to 
consequences  aisscalriBg  addMonai 
occupatioant  ai^eflaaatot  ]Feer  nd  to 
affectadawfkijiua  awiatayea  laiaftgn 
to  radkriogicat  wodk.  Tbv^Mfrton  that 


caused  tite  scpoaure  most  cease  pending 
a  finding  by  DOE  that  the  conditiQns 
that  cansad  the  exposure  had  been 
eliminated. 

The  final  rule  requires  both  fixed 
(area)  and  personal  nuclear  accident 
dosimeters.  These  dosimeters  provide  a 
method  for  measuring  radiation  doses  to 
employees  as  a  result  of  a  nucfeer 
criticality  accident  within  a  workplaca 

F.  DOE  Guidance  Doctments 

DOE  recognizes  tot  individuals 
performing  DOE  activities  covered 
imder  the  scope  of  this  final  rule  have 
a  reasonable  expectation  to  know  what 
to  Department  considers  acceptable 
with  respect  to  complianca  To  provide 
this  understanding,  the  Department  has 
initiated  a  program  to  develop  and  issue 
regulatory  guidance  docximents  covenng 
spedfic  topical  areas  of  to  final  rule 
(i.e.,  training,  p>08ting,  internal 
dosimetry,  etc.).  Otber  guidance  is 
planned  that  wiH  proride  information 
on  the  applk»tion  of  to  fmai  rule  to 
major  ciessee  of  DCK  fedlities  and 
activities  (i.e.,  twanium  facilities,  tritium 
facilities,  radjation-generattng  devices, 
etc.). 

Two  types  of  regulatx>ry  guidance 
documents  araplaaxned:  guidance  lor 
implementing  the  provisions  of  to  final 
rule  and  guidance  providing  tedmical 
clarification.  Implementation  guidance 
is  intended  to  identify  and  make 
available  to  DOE  con&actors  basic 
program  elements  aid  acceptable 
methods  for  implementing  specific 
provisions  of  to  final  rule.  Technical 
guidance  will  describe  and  disseminate 
technical  methods  and  techniques  for 
fulfilling  implementation  guidance  and, 
in  turn,  the  requirements  in  the  final 
rule. 

Unlike  the  reqeirements  spedficrily 
set  forth  in  the  final  rule,  the  provisions 
in  '^idaiice  documents  are  not 
mandatory.  They  are  mtended  soMy  t9 
descrto-  t6e  rattonala  fer  and  the 
objectrres  crfregjiJatery  requirements 
and/er  to  identify  aeceptaMa  methods 
for  implementing  regniatoty 
requirements.  Failure  to  foUovr  a 
guidance  docimient  does  not  in  itself 
intficate  non-compliance  with  a  spedfic 
requiremfflit  in  the  find  rule.  A  finding 
of  non-compfiance  must  be  based  on  a 
failure  to  satisfy  the  regulatory 
requirement.  Following  a  goidanca 
document,  howerer,  wiH  ordinarily 
create  a  presumption  or  comptianoe 
with  a  related  re^u^oiT  requirement. 

Regulatory  gudance  docnraents  on 
the  fefiowtng  topics  are  planned  for 
issuaooB  sooR  aner  (he  final  rala  is 
publisbad.  Ceptas  will  be  mBd» 
availaWa  at  (t»  DOE  FVeaJom  of 
In  f (If  matian  KeacbBg  Room. 
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or 


— Portable  Instrument  Calibration; 
— Radiological  Posting  and  Labeling; 
— Radiological  Training  Program;  and 
— ^Radiation-Generating  Devices. 

Otber  documents  will  cover  sucb 
topics  as: 
— Sealed  Radioactive  Source 

Accoimtability; 
— Internal  Dosimetry  Program; 
— Tritiiun,  Plutonium,  Uranium  Facility 

Radiological  Control  Programs; 
— Contamination  Control; 
— Air  Sampling  and  Monitoring; 
— External  Dosimetry; 
— ALARA; 
— ^Dose  Reporting; 
— Fetal  Exposure; 
— Radiological  Sxuveys; 
— Records;  and 
— Radiation  Protection  Programs. 

Regulatory  guidance  documents  are 
intended  to  be  living  documents  and 
will  be  updated  to  reflect  advances  in  a 
particular  area,  as  well  as  comments 
nom  the  users  of  the  guidance 
documents.  DOE  intends  ordinarily  to 
issue  guidance  documents  initially  on 
an  interim  basis,  while  soliciting 
comments.  This  approach  will  expedite 
the  tonilability  of  guidance,  while 
facilitating  the  use  of  feedback. 

In  addition  to  the  documents 
discussed  previously,  the  Department 
has  issued  the  Radiological  Control 
Manual.  Although  not  a  regulatory 
dociunent,  the  provisions  in  the  Manual 
also  identify  acceptable  approaches  for 
meeting  the  requirements  of  this  final 
rule.  Section  III.B  provides  additional 
information  concerning  the  Manual. 

G.  Transition  From  DOE  Order  5480.11 
to  Part  835 

This  final  rule  becomes  effective  30 
days  after  its  publication  in  the  Federal 
Register.  The  Department  recognizes, 
however,  that  the  process  of  identifying 
and  implementing  all  the  actions 
needed  for  full  compliance  with  the 
requirements  contained  in  the  final  rule 
will  take  longer  than  30  days.  Therefore, 
the  final  rule  provides  for  the 
submission  of  a  radiation  protection 
program  for  each  DOE  activity  by 
January  1, 1995  that  sets  forth  the  plans, 
schedules,  and  other  measures  for 
achieving  compliance  with  the 
requirements  of  this  final  rule  by 
January  1, 1996.  Once  approved  by  the 
Department,  a  radiation  protection 
program  will  describe  the  actions  that 
will  be  taken  to  comply  with  the 
requirements  of  this  final  rule. 

Prior  to  the  approval  of  the  radiation 
protection  pro-am,  a  contractor  may 
desire  guidance  as  to  what  level  of 
compliance  the  Department  expects. 
The  occupational  radiation  protection 


standards  currently  contained  in  DOE 
Order  5480.11  provide  a  level  of 
protection  which  is  largely  equivalent  to 
that  provided  by  the  final  rule. 
Therefore,  contractors  meeting  these 
standards  (to  the  extent  they  are 
contractually  obligated  to  do  so  on  the 
effective  date  of  the  final  rule)  will  be 
treated  as  being  in  compliance  with  part 
835. 

As  part  of  the  transition  to  a 
radiological  protection  program  based 
on  part  835,  the  Department  intends  to 
revise  DOE  Order  548C.11.  Specifically, 
the  Order  will  be  revised  to  incorporate, 
by  reference,  the  provisions  of  the  final 
rule  and  to  delete  any  corresponding 
existing  provisions  from  the  Order.  In 
addition,  the  Department  will  revise  the 
Order  to  make  explicit  that  DOE  Federal 
employees  must  comply  with 
requirements  of  part  835. 

The  transition  from  DOE  Order 
5480.11  to  part  835  should  not  result  in 
the  unnecessary  repetition  of  work 
alreadv  in  progress  or  completed  in  the 
area  of  radiation  protection.  DOE 
expects  that  many  of  the  actions 
currently  being  taken  to  comply  with 
contractual  obligations  can  continue  or 
be  modified  to  achieve  compUance  with 
the  requirements  of  part  835.  In 
particular,  DOE  expects  radiation 
protection  programs  to  incorporate 
existing  programs,  plans,  and  actions  to 
the  extent  practical. 

H.  Resource  Allocation/Costs 

The  Department  solicited  comments 
concerning  the  potential  costs  and 
benefits  of  this  regulation  when  the 
proposed  rule  was  issued  for  public 
comment.  Specifically,  the  Department 
sought  information  addressing  the 
specific  nature  and  scope  of  the 
additional  cost  to  which  contractors 
would  be  subjected  as  a  result  of 
implementing  the  final  rule  (i.e.,  the 
projected  additional  cost  over  the 
present  cost  for  radiation  protection 
programs).  The  Department  requested 
that  this  information  include  an 
explanation  why  these  costs  were  not^ 
already  addressed  in  the  current 
contractual  relationship  or  PAAA. 
Several  comments  were  provided  on 
this  subject. 

1.  Referencing  the  NRC's  cost-benefit 
analysis  result  for  revising  10  CFR  part 
20,  commenters  stated  that  the  cost 
would  outweigh  the  benefits.  These 
commenters  identified  the  cost  of  record 
keeping  requirements  associated  with 
determioation  of  annual  efiiective  dose 
equivalent  and  control  of  these  records 
as  the  most  significant  cost. 

2.  Other  commenters  indicated  that 
the  costs  associated  with  complying 
with  the  proposed  DOE  nuclear  safety 


standards  (i.e.,  parts  820, 830,  and  835) 
would  be  very  high  and,  in  many  cases, 
not  commensurate  with  the  benefits. 
The  commenters  estimated  an  increase 
in  manpower  of  20  to  25  percent  to 
implement  the  proposed  parts  820, 830, 
and  835. 

3.  Commenters  stated  that  the 
successful  implementation  of  the 
proposed  rule  is  questionable  without 
significant  improvement  in  the  existing 
infrastructure  within  the  DOE  complex. 
Comments  also  stated  that  DOE  should 
revisit  the  issue  of  resource  allocations 
for  implementation  of  this  final  rule. 

4.  Commenters  noted  that  additional 
capital  costs  would  be  involved  in 
upgrading  and  procuring  real-time  air 
monitoring  equipment.  They  stated  that 
commercial  equipment  capable  of 
meeting  the  proposed  detection 
capability  standards  when  applied  to 
field  conditions  at  remedial  action  sites 
is  not  currently  available.  Costs  were 
estimated  by  two  commenters  to  be 
$500,000  and  $1,000,000,  respectively, 
during  the  first  year  of  implementation, 
with  reouring  annual  maintenance  and 
calibration  costs  estimated  at  $200,000 
and  $300,000,  respectively. 

In  general,  commenters  did  not 
provide  any  specific  information 
relative  to  cost  other  than  for  air 
monitoring  at  remedial  action  sites. 
Since  the  requirements  contained  in  the 
final  rule  appeared  to  a  large  extent  in 
DOE  Order  5480.11,  issued  in  1988,  and 
have  been  planned  or  implemented 
throughout  the  complex,  the 
Department  believes  that  small 
additional  costs  are  associated  with 
implementing  the  final  rule.  The 
Department  believes  that  essentially  the 
same  level  of  worker  protection 
intended  in  the  proposed  rule  can  be 
achieved  without  the  large  increase  in 
cost  associated  with  the  development 
and  procurement  of  new  technology. 

In  considering  the  comments  on  the 
ability  to  meet  proposed  detection 
capability  standards,  the  final  rule  does 
not  define  a  detection  limit  for 
continuous  air  monitors.  This  issue  will 
be  addressed  in  regulatory  guidance  in 
such  a  manner  which  permits  continued 
use  of  most  of  the  ciurent  technologies 
in  use  in  the  DOE  complex. 

/.  Relationship  Between  the  Proposed 
Requirements  and  Those  of  the  NRC 

When  the  proposed  rule  was 
promulgated  for  public  comment,  DOE 
requested  comments  concerning  the 
differences  between  its  proposed 
requirements  and  those  of  tne  NRC  In 
particular,  DOE  solicited  comments  on 
the  relative  merits  of  the  "annual  dose" 
method  for  evaluatina  internal  exposure 
proposed  by  DOE  and  the  "committed 
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dose"  method  for  evaluating  internal 
exposure  used  by  NRC.  Some 
commenters  recommended  that  the 
Department  unilaterally  adopt  the 
occupational  radiation  protection 
standards  promulgated  by  the  NRC  in  10 
CFR  part  20.  They  argued  that  there  was 
a  basic  need  for  consistency  among 
agencies  in  their  occupational  radiation 
protection  standards,  particularly  as 
occupational  workers  may  move 
between  the  DOE  and  commercial 
sectors.  They  emphasized  the 
importance  for  consistency  in  the 
method  for  evaluating  internal  exposure 
and  that  the  NRC  approach  of  using 
committed  dose  was  a  technically 
superior  method. 

while  agreeing  with  the  goal  of 
consistency,  the  Department  believes 
that  it  must  promulgate  its  own 
standards  because  of  the  unique  nature 
and  diversity  of  radiological  activities 
within  the  DOE  complex  compared  to 
the  commercial  sector  regulated  by  the 
NRC.  Issuing  this  final  rule  also  allows 
the  Department  to  establish  more 
rigorous  requirements  than  those 
contained  in  10  CFR  part  20  in  areas  of 
particular  concern  to  the  DOE.  Specific 
examples  include  contamination 
control,  posting,  and  dosimetry. 

The  Department  modified  the  final 
rule  to  make  it  more  consistent  with  10 
CFR  part  20.  Most  significanUy,  the  DOE 
final  rule  uses  the  conunitted  dose 
method  for  evaluation  against  the 
regulatory  dose  limits. 

The  following  areas  were  also 
changed  from  the  proposed  rule  for 
consistency  with  die  revised  10  CFR 
part  20:  Determination  of  prior 
exposure:  control  of  access  to  high  and 
very  high  radiation  areas;  posting; 
control  of  embryo/fetus  dose;  definition 
of  high  and  very  high  radiation  areas: 
provisions  for  planned  special 
exposures:  provisions  for  monitoring 
minors  and  declared  pregnant  workers: 
written  dose  estimates  provided  to 
terminating  workers;  and  use  of  air 
sample  results  for  internal  dose 
determination.  These  changes  are 
discussed  in  much  greater  detail  in 
section  V. 

/.  Related  Areas  Not  Addressed  in  Final 
Rule 

Commenters  noted  the  absence  of 
requirements  related  to  the  areas  of 
packaging  and  transportation  of 
radioactive  material,  respiratory 
protection,  and  transfer  or  discharge  of 
radioactive  waste.  Although  these  topics 
are  related  to  the  general  area  of 
occupational  radiation  protection,  DOE 
requirements  for  each  of  these  areas  are 
included  in  various  DOE  Orders  and  are 
consequently  not  duplicated  in  the  final 


rule.  DOE  Orders  1540.1,  "Materials 
Transportation  and  Traffic 
Management."  1540.2,  "Hazardous 
Material  Packaging  for  Transport — 
Administrative  Procedures,"  1540.3, 
"Base  Technology  for  Radioactive 
Material  Transportation  Packaging 
Systems,"  and  5480.3,  "Safety 
Requirements  for  the  Packaging  and 
Transportation  of  Hazardous  Materials, 
Hazardous  Substances,  and  Hazardous 
Wastes,"  contain  requirements  related 
to  the  packaging  and  transportation  of 
radioactive  material,  including 
radioactive  wastes.  DOE  Order  5480.4, 
"Environmental  Protection,  Safety,  and 
Health  Protection  Standards,"  requires 
the  use  of  American  National  Standards 
Institute  (ANSI)  standard  Z88.2-1980  u 
on  respiratory  protection.  DOE  Order 
5400.5  contains  requirements  related  to 
effluent  and  waste  discharge. 

K.  Support  of  Rulemaking 

Some  commenters  enthusiastically 
supported  the  codification  of  DOE 
health  and  safety  requirements.  They 
stated  that  codification  is  desirable 
because  it  provides  more  vigorous 
external  review,  greater  assurance  that 
DOE  facilities  are  operated  safely,  and 
greater  assurance  that  radiation 
exposures  are  maintained  ALARA. 
Commenters  discussed  the  importance 
for  DOE  regulations  to  be  practical, 
technically  justified,  and  to  afford 
workers  the  highest  level  of  protection. 

L.  Naval  Nuclear  Propulsion  Program 

Executive  Order  12344,  statutorily 
prescribed  by  Pub.  L  98-525  (42  U.S.C. 
7158,  note),  establishes  the 
responsibilities  and  authorities  of  the 
Director.  Naval  Nuclear  Propulsion 
Program  (who  is  also  the  Deputy 
Assistant  Secretary  for  Naval  Reactors 
within  the  DOE)  over  all  facilities  and 
activities  which  comprise  the  Program. 
a  joint  Navy-DOE  organization.  This 
final  rule  is  not  applicable  to  the  Naval 
Nuclear  Propulsion  Program.  TTie 
Director  shall  maintain  a  program  to 
assure  compliance  with  the  Atomic 
Energy  Act  of  1954,  as  amended. 

m.  Developments  Since  the  Proposed 
Rule  Was  Issued 

The  following  developments  took 
place  after  the  proposed  rule  had  been 
issued  for  public  comment  in  December, 
1991.  Although  these  developments  are 
independent  of  the  rulemaking,  they  are 
discussed  due  to  their  significance  in 
the  area  of  occupationil  radiation 
protection. 


i>  American  National  Standard*  Institute. 
Practices  for  Respiratory  Protection.  ANSI  Z8S.2- 
19ao.  American  National  Standards  Institute.  New 
York.  New  York. 


A  Defense  Nuclear  Facilities  Safety 
Board  Recommendation  91-6 

On  December  19, 1991,  the  Defense 
Nuclear  Facilities  Safety  Board  (Board) 
issued  Recommendation  91-6  dealing 
with  radiation  protection  concerns 
throughout  the  DOE  defense  nuclear 
fecilities  complex.  The  Board 
recommended  several  actions  be  taken 
by  the  Department  to  improve 
radiological  protection  performance. 
These  actions  included  issuing  a 
Secretarial  level  poUcy  statement 
emphasizing  the  Department's 
commitment  to  improving  radiological 
protection  throughout  the  DOE 
complex.  Enhancement  of  the  radiation 
protection  training  program  was 
identified  in  the  Board's 
recommendations.  The  Board  also 
recommended  that  DOE  critically 
examine  the  existing  radiation 
protection  in&astructure  within  DOE. 
upgrade  occurrence  reporting,  and 
examine  DOE  radiation  protection 
standards  against  national  and 
intemationcd  standards  and  guidance. 

In  a  letter  to  the  Board  dated  January 
31, 1992,  as  amended  March  30, 1992, 
DOE  accepted  the  Board's 
recommendations  and  committed  to 
address  them.  An  implementation  plan 
addressing  these  recommendations  was 
provided  to  the  Board  on  June  21. 1993. 
This  implementation  plan  was 
determined  to  be  acceptable  by  the 
Board. 

B.  DOE  Radiological  Control  Manual 

In  a  January  16, 1992,  memorandum 
to  the  heads  of  DOE  Elements  involved 
in  managing  radiological  programs,  the 
Secretary  of  Energy  directed  a  series  of 
initiatives  to  enhance  the  conduct  of 
radiological  operations  within  the 
Department.  In  this  memorandum,  the 
Assistant  Secretary  of  Environment. 
Safety  and  Health  was  directed  to 
develop  a  comprehensive  and  definitive 
radiological  control  manual.  The  DOE 
Radiological  Control  Manual  (Manual) 
was  approved  by  the  Secretary  and 
promulgated  with  DOE  Notice  5480.6, 
"Radiological  Control."  in  July,  1992. 

The  Manual  is  not  regulatory  in 
nature.  Rather,  it  is  intended  to  provide 
detailed  guidance  on  the  best  practices 
currently  available  in  the  area  of 
radiological  control.  DOE  will  rely  on 
the  Manual  in  fulfilling  its  managerial 
responsibilities  for  the  DOE  complex 
and  will  use  the  contracting  process  to 
make  the  Manual  applicable  to 
managemenfand  operating  contractors. 
DOE  believes  the  Manual  and  part  835 
should  be  complementary  and,  to  that 
end,  endeavored  to  make  the  Manual 
consistent  with  decisions  anticipated  in 
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the  part  835  rulemaking  process. 
Because  of.this  comphimentary 
relationship,  s  contractor  may  consider 
dting  all  or  part  of  its  site-specific 
radiological  control  manual  to  fulfill  the 
requirements  for  a  Radiation  Protection 
Program  (RPP)  in  §835.101  where  the 
site-specific  manual  and  the  RPP  cover 
the  same  subject  matter.  Since 
compliance  with  the  RPP  is  a 
requirement  of  §  835.101(a),  the  citing  of 
a  provision  of  a  site-specific  manual  or 
any  other  document  will  make 
compliance  with  the  cited  provision  a 
requirement. 

C.  Energy  Policy  Act  of  1992 

The  Energy  Policy  Act  of  1992  (Pub. 
L.  102-486)  amended  the  Atomic 
Energy  Act  to  create  the  United  States 
Uranium  Enrichment  Corporatian  to 
conduct  commercial  enrichment 
activities  at  facilities  leased  Grom  the 
Department.  In  particular,  the  Atomic 
Energy  Act  was  amended  to  add  section 
1701  which  provides  for  the  issuance  of 
regulations  by  the  Nuclear  Regulatory 
Commission  to  govern  those  facilities 
leased  by  the  Corporation  and  for  the 
certification  by  the  Commission  of 
coqipliance  with  those  regulations.  Tliis 
certification  process  is  in  lieu  of 
licensing  by  the  Commission. 
Accordingly,  the  exclusion  in  §  835.1 
has  been  revised  in  the  final  rule  to 
make  clear  that  the  exclusion  of 
activities  regulated  through  a  license  by 
the  Commission  includes  those 
enrichment  activities  of  the  Corporatian 
which  have  been  certified  pursuant  to 
section  1701  of  the  Atomic  Energy  Ad 

IV.  lasnes  Being  Reaohred  Separately 

A.  Sealed  Sources 

The  Department  estabhshed  an 
interim  policy  and  guidance  for  sealed 
radioactive  source  accountability  in 
DOE  Notice  5400.9,  "Sealed  Radioactive 
Source  Aocatmtability."  The  interim 
policy  described  in  this  Notice  aoplies 
to  all  Departmental  Elements  and  to 
contractors  performing  vnak  for  the 
Department  The  Notice  was  issued  as  a 
result  of  numerous  rapoita  of  improper 
storage,  transfars.  and  loss  of 
accountability  of  seeled  radioactive 
sources  at  several  Departmental 
facilities.  The  policy  ccxitained  in  the 
Notice  will  be  published  in  the  Federal 
Register  in  a  future  proposed 
rulemaking  for  the  benefit  of  public 
commmt 

B.  Tritium  Release  Limit$ 

During  the  original  proposed 
rulemakUig  on  10  CFR  part  835,  the 
Department  reserved  the  surfoce 
radioactivity  values  for  tritium  organic 


compounds,  surfisces  contaminated  by 
HT,  HTO,  and  metal  tritide  anosols 
contained  in  appendix  D.  As  a  result  of 
pubUc  comments  received  on  the 
proposed  rule,  the  Department 
subsequently  identified  an  appropriate 
vahie  far  indnsian  in  appendix  D  whidi 
will  be  published  in  the  Federal 
Kegisler  in  a  foture  proposed 
rulemaking  for  additlanal  public 
comment. 

V.  Summary  of  PuUic  Comments  and 
Qianges  Frma  the  Propoeed  Rule 

The  purpose  of  this  section  is  to 
respond  to  specific  comments 
concerning  the  poposed  rule  and  to 
explain  and  higfiHght  the  principal 
changes  made  in  the  final  rule.  This 
section  presraits,  by  corresponding 
section  of  the  final  rule,  the  principal 
public  comments,  a  DOE  response  to  the 
comments  (where  appromiate),  and  a 
summary  of  the  principal  cLanges  that 
were  made  in  the  final  rule.  The 
following  discussion  may  help  explain 
the  final  rule,  but  is  not  intended  to 
create  any  additional  requirement  not 
already  in  the  text  of  the  final  rule. 

Subpart  A — General  Provisions 

Section  835.1  Scope 

Final  rule:  The  statement  of  scope 
remains  essentially  the  same  as  in  the 
proposed  rule  except  that  the  references 
to  "workers  and  other  persons"  was 
changed  to  "individuals"  and 
"faduties"  was  changed  to  "activities" 
in  paragraph  (a).  Hiese  changes  were 
made  in  order  to  help  assiire  consistent 
application  of  the  regulation.  The 
exclusions  from  the  requirements  now 
include  radiation  doses  resulting  from 
voluntary  participation  in  mediod 
reseerch  programs. 

Comment:  Comprehensive 
requirements.  Several  commenters 
discussed  the  specificity  of  the  langxiage 
contained  in  the  proposed  rule.  Soma 
comments  emphasind  the  need  for 
comprehensive  prescriptive 
requirements  which  are  clear  in 
language  and  intent  Others  noted  jhat 
regulations  which  were  too  prescriptive 
would  not  be  beneficial,  possibly 
inhibiting  innovative  approaches  to 
achieving  compliance.  One  commenter 
who  preferred  comprehensive 
requirements  statea  that  for  example,  a 
quantitative  definition  of  the  term 
"likely"  would  simplify  the 
interpretation  of  the  regulation. 

Response:  Because  of  the  breadth  of 
application,  the  requirements  in  part 
835  must  be  general  and  cannot  specify 
every  drcumstanca  at  each  fiudlity.  Tho 
requirements  in  pert  839  we  deaigned  to 
provide  the  framewoik  for  all  DOE 


contractors  and  to  establish  provisions 
that  the  IXDE  considers  to  be 
fundamental  to  basic  radiation 

Erotection.  Basically,  the  Department 
elieves  that  part  835  is  as  prescriptive 
as  it  can  bo  and  still  apply  to  the  broad 
range  of  activities  in  the  DOE  complex. 
For  example,  the  use  of  the  term 
"likely"  tnroughout  the  final  rule  allows 
the  use  of  professional  judgment  and 
experience  to  make  dedsions  in  sped  fie 
circumstances  while  providing  the 
flexibility  necessary  to  implement  the 
final  rule  under  a  broad  range  of 
activities. 

Section  835.2    Definitions 

General:  Commenters  on  this  section 
typically  requested  additional 
clarification  of  proposed  definitions, 
suggested  that  several  undefined  terms 
be  defined,  or  proposed  modifications  to 
definitions  for  consistency  with  10  CFR 
part  20. 

Response:  Several  terms  which 
commentan  requested  to  be  defined  are 
commonly  uinderstood  terms  hi  the 
radiation  protection  field  or  within  the 
DOE  complex.  Where  it  is  not  intended 
for  their  definition  to  carry  any  sped  fie 
regulatory  meaning,  no  definition  was 
provided.  Other  terms  where  definitions 
suggested  by  the  public  comments  carry 
a  spedfic  r^julatory  connotation  have 
been  added  to  the  list  of  definitions. 
These  are  listed  below.  Terms  which 
were  deleted  in  the  final  rule  are  also 
Usted  below.  Some  definitions  wwe 
modified  to  improve  consistency 
between  the  final  rule  and  10  CFR  part 
20. 

Final  rule: 

1.  New  terms.  In  response  to  public 
comment  the  following  additional 
terms  have  been  defined  in  the  final 
rule: 

Section  835.2(a) — General  terms. 

a.  "Airborne  radioactivity  area" 

b.  "Bioassay" 

c.  "Contamination  area" 

d.  "Declared  pregnant  worker" 

e.  "Entrance  or  access  point" 

f.  "High  contamination  area" 

g.  "High  radiation  area" 
h.  "Individual" 

i.  "Member  of  the  pubUc" 

i.  "Minor" 

k.  "Radiation" 

1.  "Radiation  area" 

m.  "Survey" 

n.  "Very  high  radiation  area" 

0.  "Year" 

Section  835.2(b) — ^Radiation  dose 
terms. 

p.  "External  dose  or  exposure" 
q.  "Internal  dose  or  expostire" 
r.  "lifstime  occupational  dose" 
s.  'Total  efisctlve  dose  equivalent" 
t-Wholabody" 
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2.  Modified  definitions.  In  response  to 
public  comment,  the  following 
definitions  have  been  modified  from  the 
tigfinitions  in  the  proposed  rule: 

Section  835.2(a) — General  terms. 

a.  "Airborne  radioactive  material" 

b.  "Annual  I'mit  on  intake" 

c.  "Background" 

d.  "Calibration" 

e.  "Derived  air  concentration" 

f.  TKDE  activities" 

t,  "Occupational  exposure" 
.  "Radiological  area" 

Section  835.2(b) — Radiation  dose 
terms. 

i.  "Absorbed  dose" 
j.  "Committed  effective  dose 

equivalent" 
k.  *'Dose  equivalent" 
1.  "Lens  of  the  eye  dose  equivalent" 
m.  I  "Weighting  factor" 

3.  Tenns  and  definitions  deleted  or 
replaced.  Several  definitions  were 
deleted  or  replaced  because  the  terms 
were  not  used  in  the  final  rule: 

a.  "Occupational  worker"  has  been 
replaced  by  "general  employee." 

D.  "Radiation  worker"  nas  been 
replaced  by  "radiological  worker." 

c.  "Annual  dose  equivalent"  has  been 
deleted. 

d.  "Annual  effective  dose  equivalent" 
has  been  deleted. 

e.  "Collective  dose  equivalent  and 
collective  effective  dose  equivalent" 
have  been  replaced  by  "collective 
dose." 

(.  "Cumulative  annual  effective  dose 
equivalent"  has  been  deleted. 

Comment:  Radioactive  material. 
Many  commenters  suggested  the  need 
for  a  definition  for  "radioactive 
material"  due  to  its  extensive  usage  in 
the  proposed  rule. 

Response:  DOE  has  elected  not  to 
provide  a  quantitative  definition  for  the 
term  "radioactive  material."  For  those 
instances  in  which  a  regulatory 
requirement  related  to  radioactive 
material  is  imposed,  a  specific  quantity 
or  measurement  is  given  as  part  of  the 
requirement. 

Comment:  Quality  factors  for 
neutrons.  The  quahty  factor  is  the 
conversion  factor  between  the  absorbed 
dose  (rad)  and  the  dose  equivalent 
(rem).  Several  pubUcations  •«  have 


16  Intarnatiooal  Commission  on  Radiological 
Units  and  MeacuromeDL  The  Quality  Factor  in 
Radiation  Proiaction.  ICRU  Report  No.  40.  ICRU 
PubUcatioas.  Bethesda.  MD,  1988. 

International  Commission  on  Radiological 
Protection.  Data  for  Use  in  Protection  Against 
Extemai  Radiation.  ICRP  Publication  No.  51. 
Pargamon  PreM,  New  York.  1988. 

International  Commission  on  Radiological 
Protection.  Statement  from  the  1985  Paris  Meeting 
of  the  (ICRP).  British  Journal  of  Radiology.  Vol.  58, 
page  910: 1985:  also  Health  Physics.  48(6):  828-829 
(June  1985). 


recommbiided  changes  in  neutron 
quality  factors  that  are  a  factor  of  2 
higher  than  those  in  the  proposed  part 
835.  These  changes  would  raise  the 
quality  factor  for  fast  neutrons  from  10 
to  20. 

Response:  Increases  in  the  quaUty 
factor  for  neutrons  are  suggested  by  the 
results  of  some  animal  experimental 
data  on  the  relative  biological 
effectiveness  (RBE)  of  neutrons. 
However,  there  appears  to  be 
considerable  uncertainty  as  to  whether 
the  data  actually  demonstrate  increased 
hazard  for  neutrons.  Because  the  RBE  is 
defined  as  a  ratio  of  doses  to  produce 
equivalent  biological  effects,  it  is  not 
clear  whether  the  apparent  increase  in 
the  neutron  RBE  is  due  to  the  increased 
effectiveness  of  neutrons  or  whether  it 
actually  results  from  the  decreased 
effectiveness  of  the  reference  gamma 
radiation  at  low  doses.  It  shoiUd  be 
noted  that  the  neutron  quality  foctors 
contained  in  the  recently  revised  10 
CFR  part  20  are  consistent  with  this 
part.  No  change  is  currently  envisioned 
until  a  uniform  Federal  approach  is 
established. 

Comment:  Quality  factor  tables. 
Commenters  questioned  the  accuracy 
and  utility  of  the  table  of  neutron 
quality  factors  presented  in  the 
proposed  rule.  Consistency  with  10  CFR 
part  20  was  also  addressed. 

Response:  The  tables  in  the  proposed 
and  final  rules  were  taken  from  NCRP 
Report  No.  36  >''  and  are  appropriate  for 
the  neutron  dose  equivalent  at  a  soft 
tissue  depth  of  1  centimeter  (which  is 
the  depth  specified  for  the 
determination  of  the  deep  dose 
equivalent).  More  recent  tables  fi^m 
ICRP  incorporate  a  factor  of  2  increase 
in  the  neutron  quality  factor,  which,  as 
previously  discussed,  has  not  yet  been 
accepted  by  Federal  agencies. 

Differences  between  this  part  and  10 
CFR  part  20  are  insignificant.  The  table 
in  this  part  shows  two  values  for 
neutron  quality  factors  based  on  neutron 
energy  level  (^ater  than  10  keV  and 
less  than  10  keV).  10  CFR  part  20  only 
shows  one  quality  factor  for  neutrons 
with  unknown  energy. 

The  final  rule  retains  the  two  energy- 
dependent  quality  factors  for  neutrons. 
Sufficient  information  is  t\'pically 
available  for  activities  witn  neutron 


Intematiooal  Commission  on  Radiological 
Protection.  ICRP  Sutement  from  1987  Washington 
Meeting.  Health  Physics.  53(3):  335-342  (1987). 

International  Commission  on  Radiological 
Protactioa.  The  Metabolism  of  Plutonium  and 
Related  Bamenu.  ICRP  Publication  No.  48. 
Pergamon  Press.  New  York,  1986. 

■^  National  Council  on  Radiation  Protection  and 
Measuramenls.  Protection  Against  Neutron 
Radiation.  NCRP  Report  No.  38.  Bethesda.  MD. 
1987 


exposure  to  determine  whether  or  not 
neutron  energies  exceed  10  keV.  If 
sufficient  information  is  not  available, 
then  the  higher  quality  factor  should 
conservatively  be  used. 

Comment:  Representative.  Some 
commenters  discussed  the  definition  of 
"representative"  relative  to  activities  at 
remedial  action  sites,  indicating  the 
need  to  identify  additional  parameters 
other  than  those  presented  in  the 
proposed  rule.  Particle  size  distribution, 
lung  solubility,  depth  of  burial,  and  self 
absorption  were  suggested  as 
appropriate  when  evaluating  the 
representativeness  of  samples  taken  at 
remedial  action  sites. 

Response:  Those  parameters  which 
are  necessary  to  make  samples 
representative  for  a  given  activity  must 
be  determined  for  that  activity  in  order 
to  demonstrate  compliance  with  the 
final  rule. 

Comment:  Weighting  factor.  The 
absence  of  a  wei^ting  i&ctor  for  whole 
body  exposure  in  the  weighting  factor 
table  was  of  concern  to  some 
commenters. 

Response:  The  commenters  noted 
that,  as  proposed,  §  835.203(d)  (§ 
8^5. 203(c)  in  the  final  rule)  provided 
that  a  weighting  factor  equal  to  1  could 
be  used  for  determining  external 
effective  dose  equivalent  in  the  case  of 
uniform  irradiation  of  the  whole  body. 
The  NRC  includes  this  reference  in  their  ^ 
table  of  weighting  fadors  presented  in 
10  CFR  part  20. 

Final  rule:  To  assure  consistent 
implementation  of  its  requirements,  the 
final  rule  contains  a  whole  body 
weighting  factor  of  1  in  the  table  of 
"Weighting  Factors  for  Various 
Tissues."  A  clarifying  footnote  reflecting 
the  requirements  of  §  835.203(c)  is  also 
provided. 

Section  835.3    General  Rule 

Final  rule:  Section  835.3(a)(3)  has 
been  removed  bom  the  final  rule.  The 
proposed  provision  would  have  made  it 
an  ad  of  non-compliance  with  part  835 
to  violate  Federal  regulations  such  as 
NRC  or  Occupational  Safety  and  Health 
Administration  (OSHA)  occupational 
radiation  protection  regulations. 
Unavoidably  cumbersome  memoranda 
of  understanding  would  be  needed  to 
coordinate  enforcement  of  these 
regulations. 

Commenf .  Reference  to  other 
proposed  rules.  Several  commenters 
questioned  the  appropriateness  of 
referring  t«  other  proposed  nuclear 
safety  rules. 

Response  and  final  rule:  References  to 
other  DOE  proposed  rules  have  been 
removed  from  the  final  rule. 
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CbiTi/nent:  Enforcement  octhms. 
Several  comments  yime  racaived 
regarding  DOE  enfoicwnent  of  Um 
provisions  of  the  final  rule.  Comnienters 
were  concerned  that  potential  penalties 
applicable  to  vioiatioDS  of  the  final  fide 
would  be  extended  to  actions 
inconsistent  with  the  reouirements  of 
programs,  plans,  schedules,  or  other 
processes  developed  to  comply  with  the 
provisions  of  the  final  rule.  Other 
commenters  were  concerned  that  the 
(troposed  rule  was  possibly  not  specific 
enough  to  fairly  subject  the 
Department's  contractors  to  civil  and 
criminal  penalties  in  the  event  that  the 
provisions  of  the  final  rule  were  not 
fully  complied  with. 

Response:  The  Department's  objective 
in  promulgating  this  part  is  to  establish 
standards  for  the  protaction  of  its 
workers  from  occupational  exposure  to 
ionizing  radiation.  Enforcement  of  the 
provisions  of  the  final  rule,  including 
any  required  programs,  plans, 
schedules,  and  oUier  processes,  is 
integral  to  the  effectiveness  of  the  final 
rule.  Departmental  enforcement 
activities  will  be  commensurate  with 
the  severity  of  the  infiwrtion.  Prorisians 
to  permit  changes  to  programs,  plans, 
and'kSiedules  sre  induded  andar 
§835.101.  Relief  from  obsolete 
programs,  plans,  and  schedules  can  be 
obtained  ifthese  provisions  are  met  and 
properly  justified. 

Comment:  Exemptions  and 
interpretations.  Commenters  suggested 
the  need  for  establishing  a  process 
within  the  final  rule  that  allows  for 
regulated  activities  to  demonstrate  a 
need  for  modification  or  exemption 
from  the  requirements  of  the  final  rule. 
A  process  for  handling  official 
interpretations  of  any  of  the  final  rule's 
requirements  was  also  suggested. 

hesponse:  The  formal  processes  for 
applying  for  either  an  exemption  from 
or  an  interpretation  of  any  nuclear 
safety  requirement  has  been  provided  in 
10  CFR  part  820. 

New  Section  835.4    Radiological  Units 

Commeat:  Radiological  units.  Several 
coounenters  prefoired  the  use  of 
"International  System  of  Units"  (SI)  in 
lieu  of  "special  imits"  which  are 
currently  used. 

Response:  "Special  units"  and  SI 
units  appear  in  the  text  of  the  final  rule 
to  increase  the  familiarity  within  the 
DOE  complex  with  SI  units.  The  DOE 
has  decided  that  regulatory  adoption  of 
SI  units  is  not  necessary  at  this  time. 
However,  as  the  national  move  to 
metrication  continues,  as  anticipated  in 
section  5164  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  (Pub.  L. 
100-418),  at  some  later  time  there  may 


be  amendments  to  this  part  that  would 
require  the  use  of  SI  units  only 
(becquerel,  gray,  and  sievart). 

Final  rule:  Section  835.4  was  added  to 
the  final  rule  which  describes  the 
requirement  to  use  the  older 
radiological  "special  units"  in  records 
or  reports. 

Comment:  Units  of  radiation  dose  and 
units  of  radioactivity.  Several 
commenters  suggested  the  need  to 
define  the  units  used  for  radiation  dose 
and  radioactivity. 

iie^MUise:  The  definitions  for  terms 
related  to  radioactivity  are  provided  In 
S  835.2(a).  The  terms  related  to  radiaticm 
dose  are  larovided  in  §  835.2(b). 
Included  in  these  definitions  are  the 
applicable  units.  For  example,  the 
definition  of  "derived  air  concentration 
(DAC)"  is  presented  in  terms  of  activity 
per  unit  volume  (e.g.,  (iCi/ml  or  Bq/m^); 
other  portions  of  the  final  rule  provide 
radioactivity  units  when  providing 
contamination  limits  (e.g.,  dpm/100  cm' 
in  appendix  D).  Since  the  terms  are  in 
cooventiMMlly  used  units,  no  additi<»al 
definitioa  was  deemed  necessary. 

Subpart  B—Badiation  Protection 
Pro-ams 

Section  835.101    Radiation  Protection 
Programs 

Coawnent:  Codification  of  the  ALARA 
process.  Commenters  raised  the  concern 
that  codification  of  the  ALARA  process 
will  have  serious  legal  implications  for 
the  DOE  radiation  protection 
community.  In  adt^on,  commenters 
expressed  a  need  for  clarification  on  the 
DOE  policy  amceming  the  aaethods  for 
and  extant  of  implementation  of  the 
ALARA  process. 

Response  and  final  rule:  DOE  does 
not  intend  to  establish  ALARA  as  a  duty 
of  care  for  purposes  of  tort  litigation. 
The  regulations  require  that  the  ALARA 
process  be  applied,  but  do  not  require 
that  dose  levels  be  ALARA. 

Comment:  Radiation  Protection 
Program  (RPP)  updates.  As  stated  in  the 
proposed  rule,  the  RPP  must  be  updated 
and  submitted  whenever  a  change  or 
addition  is  made  and  prior  to  the 
initiation  of  a  new  task.  Several 
commenters  stated  that  this  requirement 
could  adversely  impact  contractor 
programs.  In  addition,  several 
coounenters  requested  a  clearer 
definition  of  the  DOE  offices. 
Headquarters,  area  office,  and  local 
offices  involved  in  the  approval  and 
modification  process  of  the  RPP. 

Response:  The  DOE  recognizes  the 
need  to  provide  flexibility  in  allowing 
changes  to  a  RPP  which  do  not  diminish 
the  program's  effectiveness.  The 
important  aspect  of  the  VPP  is  to  protect 


the  safety  and  health  of  workers  at  EKDE 
sites  and  members  of  the  public  Where 
rhfpgm^  to  the  RPP  do  not  reduce  its 
effectiveness,  prior  DOE  approval  is  not  » 
required  for  this  change  to  oe  effective. 
Of  course,  where  there  is  no  prior 
approval,  the  contractor  has  the  burden 
of  demonstrating  there  is  no  reduction 
in  the  level  of  worker  protection. 

Final  rule:  The  final  rule  includes 
provisions  that  permit  changes, 
additions,  or  uptdates  to  be  made  to  the 
RPP  without  Departmental  approval  as 
long  as  the  changes  do  not  decrease  the 
effectiveness  of  the  RPP  and  the  RPP,  as 
changed,  continues  to  meet  the 
requirement  of  subpart  B.  However,  all 
changes  must  be  suomitted  to  DOE  for 
review  and  may  be  modified  or 
rescinded  by  DOE. 

Comment:  Schedule  for  compliance 
and  initial  submittal  of  RPP.  A  number 
of  comments  was  received  concerning 
the  time  allowed  for  initial  submission 
of  the  RPP,  the  time  permitted  for 
compliance  with  the  final  rule,  the  time 
permitted  for  submitting  updates  to  the 
RPP,  and  the  time  permitted  for 
approval  of  any  modifications  to  the 
RPP. 

Response:  With  the  exception  of  the 
time  allowed  for  existing  activities  to 
submit  the  RPP  to  DOE  for  approval,  the 
times  listed  in  §  835.101  are  considered 
suffident  for  the  actions  required.  In 
particular,  a  period  of  2  years  for 
implementation  of  the  final  rule  is 
considered  adequate  in  light  of  the 
efforts  that  have  already  been  made  by 
DOE  facilities  in  connection  with  DOE 
Order  5480.11  and  the  Radiological 
Control  Manual.  However,  to  ameliorate 
the  impact  of  dianges  in  record  keeping, 
reporting,  and  calculation  of  internal 
dose  required  by  the  filial  rule,  the 
provisions  should  be  implemented  at 
the  beginning  of  a  calendar  year. 
Accordingly,  the  actual  time  period 
permitted  for  implementation  of  the 
final  rule  may  be  somewhat  more  or  less 
than  two  years,  depending  on  the 
effective  date  of  the  final  rule.  For  the 
initial  submission  of  the  RPP.  180  days 
may  not  provide  sufficient  time  to 
prepare  a  RPP  that  meets  the 
requirements  of  this  subpart  given  the 
many  other  requirements  to  which  the 
DOE  radiation  safety  community  is 
currently  subject. 

Final  rule:  The  final  rule  specifies  the 
dates  for  submittal  of  RPP  and 
implementation  of  the  final  rule.  The 
latest  date  for  initial  submission  of  the 
RPP  is  )anuary  1, 1995  and  the  latest 
date  for  implementadon  of  the  final  rule 
is  January  1, 1996. 

Cdnunent:  Radiolopcal  Control 
Manual.  Comments  were  received 
concerning  the  relationship  of  the  RPP 
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to  the  Radiological  Control  Manual  and 
other  DOE  directives. 

Response:  The  provisions  in  the  final 
rule  and  the  DOE  Radiological  Control 
Manual  are  intended  to  be  consistent 
The  final  rule  provides  the  regulatory 
requirements  of  the  DOE  for  the 
protection  of  individuals  from  radiation 
exposure  associated  with  DOE  activities. 
The  Manual  provides  a  detailed  best 
practices  approach  to  radiation 
protection  which  typically  exceeds 
these  requirements.  To  avoid 
unnecessary  duplication  of  plans,  one 
acceptable  method  for  meeting  the  RPP 
requirements  of  §  835.101  will  consist  of 
development  of  a  docimient  that  cites 
ths  applicable  sections  of  the  site- 
specific  Radiological  Control  Manual. 

Like  the  Radiological  Control  Manual, 
DOE  directives  do  not  create  regulatory 
requirements.  Many  of  the  requirements 
in  part  835,  however,  are  based  on 
provisions  in  DOE  directives.  Thus,  in 
many  instances,  contractors  may  already 
be  teJdng  actions  under  their  contracts 
that  are  now  required  by  the  final  rule. 
Accordingly,  actions  already  taken 
under  DOE  directives  may  be 
incorporated  by  the  RPP  if  these  actions 
duplicate  a  RPP  requirement  (i.e., 
reporting  requirements  in  DOE  Order 
5000.33,  "Occurrence  Reporting  and 
Processing  of  Operations  Information," 
dosimetry  program  accreditation 
requirements  in  DOE  Order  5480.15. 
"Etepartment  of  Energy  Laboratory 
Accreditation  Program  for  Personnel 
Dosimetry,"  and  sealed  source 
reqmrements  detailed  in  DOE  Notice 
5400.9,  "Sealed  Radioactive  Source 
Accountability"). 

Comment:  Single  site  RPP.  There  were 
several  concerns  about  development  of 
a  single  RPP  encompassing  all  activities 
at  a  site.  A  single  RPP  does  not  allow 
enough  flexibility  to  manage  operations 
in  a  cost  effective  manner  or  be  tailored 
to  site-specific  parameters  of  a  remedial 
action  site,  The  extent  of  what 
encompasses  a  site  exacerbated  the 
concern  regarding  a  single  site  RPP. 

Response:  The  purpose  of  the 
proposed  requirement  for  a  single  site 
RPP  reflected  the  Department's 
commitment  for  consistency  in  site 
radiation  protection  programs.  In  light 
of  the  significant  comments  received 
and  in  acknowledgement  of  the 
diversity  of  organizations  and  activities 
at  a  single  site,  the  Department  has 
eliminated  the  requirement  for  single 
site  RPPs.  The  Department  remains 
conunitted  to  consistent  site  radiation 
protection  programs  and  encourages  the 
development  of  single  RPPs 
encompassing  all  site  activities 
wherever  feasible. 


Section  835.102    Internal  Audits 

Coaunent:  Who  performs  the  internal 
audit.  The  proposed  rule  is  not  clear  on 
the  internal  organization  that  performs 
the  audit,  the  required  functional 
elements  of  the  program,  the  required 
program  content,  and  level  of 
implementation,  nor  does  the  proposed 
rule  address  nonconformance. 

Response:  Acceptable  methods  for 
conducting  the  audit  process  will  be 
identified  in  regulatory  guidance. 

Comment:  Audit  frequency.  The  NRC 
requires  an  anniial  program  review, 
while  the  proposed  rule  requires  an 
internal  audit  not  less  than  once  every 
three  years. 

Response:  The  internal  audit  is  only 
one  part  of  a  comprehensive  assessment 
program  which  also  includes  reviews, 
investigations,  and  self  assessments,  hi 
Ught  of  the  number  of  assessments 
currently  required  of  a  DOE  facility,  an 
internal  audit  every  three  years  is 
considered  sufficient  to  determine 
compliance  with  the  final  rule  and 
confirm  that  optimization  techniques 
are  utilized  in  controlling  exposure  to 
radiation. 

Subpart  C— Standards  for  Internal  and 
External  Exposure 

Comment:  Compliance  with  40  CFR 
part  190.  Comments  noted  that  10  CFR 
part  20  contains  provisions  for 
compliance  with  40  CFR  part  190  but 
part  835  contains  no  such  provisions. 

Response  and  final  rule:  40  CFR  part 
190  contains  requirements  related  to 
doses  to  members  of  the  public  arising 
from  discharges  to  the  environment. 
Radiation  protection  standards  for  the 
public  and  environment  are  currently 
addressed  in  DOE  Order  5400.5;  DOE  is 
in  the  process  of  codifying  these 
standards  in  proposed  rule  10  CFR  part 
834. 

Section  835.202    Occupational 
Exposure  Limits  for  General  Employees 

Final  rule:  The  term  "occupational 
worker"  has  been  replaced  with 
"general  employee"  to  provide 
consistent  use  of  terminology 
throughout  DOE  documents.  Some 
editorial  changes  were  made  to 
accommodate  changing  the  basis  for  the 
dose  Umits  from  "annual  effective  dose 
equivalent"  (AEDE)  to  "committed 
effective  dose  equivalent"  (CEDE).  Other 
editorial  changes  were  made  to  assure 
consistent  appUcation  of  the  regulation. 

Comment:  Effective  dose  equivalent. 
Most  of  the  comments  regarding  the 
issue  of  whether  to  use  ^SDE  or  CEDE 
for  internal  exposure  supported 
adopting  the  (^DE  methodology. 
Comments  stated  that  for  evaluating 


compliance  with  the  annual  dose  limit, 
the  AEDE  is  armors  accurate  method  to 

use.  

Response.  The  use  of  either  CEDE  or 
AEDE  for  evaluating  internal  doses 
affords  workers  adequate  protection. 
DOE  has  adopted  CEDE  for  the 
following  reasons: 

1.  To  provide  consistency  with 
scientific  recommendations. 

2.  To  facilitate  the  transfer  of  workers 
between  DOE  and  NRC  regulated 
facilities. 

3.  To  simplify  record  keeping  by 
recording  aU  internal  exposure  in  the 
year  of  intake. 

Final  rule:  Provisions  in  the  final  rule 
have  been  modified  wherever  necessary 
to  accommodate  the  use  of  CEDE. 

Coaunent:  Consideration  of  previous 
exposure.  Comments  stated  that  there  is 
no  specific  provision  to  reduce  an 
individual  worker's  exposure  limit  due 
to  occupational  exposure  received 
during  that  calendar  year  from  a 
previous  employer  or  facility.  Another 
commenter  questioned  the  ^sence  of 
provisions  for  integraiing  exposures 
acquired  at  other  sites  or  facilities. 

Response  and  final  rule:  Clarification 
has  been  added  to  the  final  rule  to 
assure  that  previous  occupational 
exposure  is  included  when 
demonstrating  compliance  with  the 
occupational  exp>osure  limits.  Subpart  H 
now  contains  a  provision  requiring 
documentation  of  all  occupational 
exposure  received  by  an  individual 
during  the  current  year.  A  provision  for 
a  written  estimate  signed  by  the  affected 
individual  has  been  included  in  the 
final  rule.  This  provision  will  facilitate 
site  access  for  transient  workers. 

Conunent:  Intake  of  soluble  uranium. 
Commenters  noted  that  a  provision 
contained  in  10  CFR  part  20  limiting 
occupational  exposure  to  soluble 
uranium  to  10  milligrams  per  week  due 
to  its  chemical  toxicity  does  not  appear 
in  the  proposed  rule. 

Response:  Provisions  related  to  the 
chemical  toxicity  of  soluble  uranium  are 
addressed  under  DOE  industrial  hygiene 
directives. 

Comment:  Dosimetry  monitoring 
devices  to  determine  effective  dose 
equivalent.  Comments  noted  that 
existing  technology  does  not  permit  the 
use  of  a  single  dosimeter  reac^g  for 
calculation  of  effective  dose  equivalent 
from  external  irradiation.  Accordingly, 
external  doses  should  only  be  expressed 
in  terms  of  dose  equivalent  until  such 
time  as  theTtechnology  exists  to  be  able 
to  estimate  effective  dose  equivalent 
fit)m  a  single  personnel  dosimeter 
measurement.  Conunents  noted  that  the 
proposed  rule  provides  for  the  sptedal 
case  of  uniform  whole  body  exposure 
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where  the  weighting  factor  is  1. 
According  to  the  comments,  there  are 
many  exposure  situations  at  EKDE 
facilities  which  involve  non-uniform 
exposure  to  the  whole  body. 

Response:  DOE  is  aware  that  cuirrant 
dosimetry  techniques  do  not  allow  a 
practical  determination  of  EDE  resxilting 
firom  external  Exposures.  There  are 
many  exposure  situations  at  DOE 
facilities  involving  non-uniform 
radiation  fields.  Until  a  practical 
approach  to  determining  EDE  is 
developed,  assessing  external  doses  in 
non-uniform  radiation  fields  will  be 
considered  by  DOE  on  a  case-by-case 
basis. 

Final  rule:  The  final  rule  contains 
provisions  to  allow  use  of  external  EDE. 
The  provision  to  use  a  weighting  factor 
of  1  for  uniform  external  irradiation  has 
been  added  to  the  weighting  factors  for 
various  tissues  table  in  subpart  A.  The 
final  rule  has  also  been  modified  to 
allow  the  deep  dose  equivalent  to  be 
used  as  effective  dose  equivalent  for 
external  exposures. 

Cgnunent:  Extremity  and  skin  dose 
limits.  Comments  suggested  that  the 
proposed  rule  be  clarified  to  state  50 
rems  (0.5  Sv)  as  the  dose  limit  to  each 
extremity  and  to  state  the  skin  dose 
limit  with  the  extremity  limit,  rather 
than  stating  it  with  the  limit  for  organs 
and  tissues. 

Response  and  final  rule:  The  final 
rule  hiss  been  modified  to  state  a 
shallow  dose  equivalent  Umit  of  50  rems 
(0.5  Sv)  to  any  extremity.  It  was  also 
modified  to  state  the  skin  and  extremity 
dose  limits  together. 

Section  835.203    Combining  Internal 
and  External  Dose  Equivalents  Resulting 
From  DOE  Activities 

Comment:  Intake  through  wounds  or 
absoq>tion  through  skin.  Comments 
noted  that  intake  through  wounds  or 
absorption  through  skin  is  not 
addressed  In  the  proposed  rule. 

Response:  Intake,  as  used  in  the  final 
rule,  does  not  exclude  any  pathway 
through  which  radioactive  material  can 
enter  the  body. 

Comment:  Combining  internal  and 
external  EDE  components.  Several 
commenten  requested  clarification  on 
how  to  obtain  the  annual  effective  dose 
equivalent  as  stated  in  the  proposed 
rule. 

Response  and  final  rule:  This  section 
has  been  modified  to  require 
determination  of  "total  effiective  dose 
equivalent"  instead  of  "aimual  effiective 
dose  equivalent." 


Section  835.204    Planned  Special 
Exposxires 

Comment:  Incorporation  of  planned 
special  exposures  (PSEs)  into  the  final 
rule.  Comments  suggested  that 
peraonnel  exposure  data  for  more  recent 
years  do  not  support  the  need  for 
planned  special  exposures.  Other 
commenters  felt  that  the  spirit  of  the 
Secretary  of  Energy's  "Ten  Point  Plan" 
emphasizing  environment,  safety,  and 
health  over  production  (dated  June  27, 
1989)  was  not  followed  by  incorporating 
the  PSE  into  the  proposed  rule.  Other 
comments  indicated  that  the  wording  in 
the  proposed  rule  did  not  emphasize  the 
exceptional  nature  of  the  use  of  PSEs. 

Response:  Certain  workera  have  skills 
important  to  plant  and  public  safety 
and,  for  this  and  other  reasons,  it  is 
recognized  that  unusual  conditions  may 
arise  in  which  higher-than-normal  doses 
can  be  justified.  The  Federal  Guidance 
approved  by  the  President  specifically 
allows  for  the  use  of  PSEs  in  such 
instances.  The  provision  for  PSEs  has 
been  retained  for  consistency  with  the 
Federal  Guidance  and  to  provide 
operational  flexibiUty.  It  has  been 
emphasized  in  the  final  rule  that  the  use 
of  PSEs  must  be  reserved  for  exceptional 
situations  where  other  alternatives  that 
might  prevent  a  radiological  worker 
from  exceeding  the  usual  occupational 
exposure  limits  are  unavailable  or 
impractical. 

Comment:  Lifetime  limit  for  PSEs. 
Several  commenters  suggested  the  need 
to  limit  the  total  amoimt  of  "planned 
specied  exposure"  an  individual  can 
receive  such  as  with  a  lifetime  PSE  dose 
limit.  Future  PSEs  for  these  individuals 
should  be  controlled.  Additionally, 
implementation  of  the  provisions  of  the 
proposed  rule  could  eventually 
preclude  some  individuals  from 
receiving  PSEs  at  NRC  licensees. 
Comments  also  suggested  that  the 
proposed  rule  did  not  clearly  indicate 
whether  or  not  PSEs  were  contingent  on 
the  determination  of  prior  PSEs  and 
lifetime  dose. 

Response:  The  specific  requirement  to 
determine  the  individual's  dose  from  all 
previous  PSEs  and  all  other  doses  in 
excess  of  the  occupational  dose  limits 
(e.g.,  overexposure)  prior  to  requesting 
an  individual  to  participate  in  an 
authorized  planned  special  exposure 
has  been  added  to  the  final  rule.  This  is 
to  assure  consistent  implementation 
when  determining  the  individual's 
available  PSE  dose.  Additionally,  a  25 
rem  (0.25  Sv)  limit  on  cumulativa  total 
effective  dose  equivalent  for  PSEs  has 
been  added  to  the  final  role. 

Comment:  Conditions  which  must  be 
met  prior  to  a  PSE.  Comments  noted 


that  the  PSE  requirements  contained  in 
10  CFR  part  20  list  conditions  which 
must  be  met  prior  to  a  planned  special 
exposure.  These  conditions  were  not 
listed  in  the  proposed  rule.  Several 
commenters  questioned  the  absence  of 
requiring  the  affected  individual's 
informed  consent  and  appropriate 
training  prior  to  the  PSE.  Employer 
involvement  was  also  raised. 

Response:  DOE  recognizes  the 
importance  of  obtaining  the  consent  of 
all  individuals  involved,  as  well  as  their 
employers,  prior  to  a  PSE.  Equally 
important  is  how  well  the  individual  is 
informed  about  the  PSE's  purpose  and 
potential  risks.  10  CFR  part  835  has 
been  modified  to  address  the  concerns 
stated  in  a  number  of  comments.  As  a 
part  of  this  modification  the  final  rule 
was  structured  similarly  to  10  CFR  part 
20. 

Final  rule:  10  CFR  part  835  has  been 
modified  to  provide  the  following: 

(1)  A  stronger  statement  as  to  when  a 
PSE  should  be  considered: 

(2)  The  individual's  employer  must  be 
a  part  of  the  PSE  request  process; 

(3)  Joint  approval  from  the 
appropriate  DOE  Headquarters  program 
office  and  the  Assistant  Secretary  for 
Environment.  Safety  and  Health  must  be 
received  prior  to  the  PSE; 

(4)  Previous  PSE  and  emergency  doses 
are  accounted  for  prior  to  requesting  an 
individual  to  participate  in  an 
authorized  PSE; 

(5)  A  limit  for  cumulative  total 
effective  dose  equivalent; 

(6)  Each  individual  must  be  informed 
of  the  PSE's  purpose,  procedures  to  be 
used,  estimated  doses,  potential  risks, 
radiological  conditions,  and  other 
hazards  which  might  be  involved  ip 
performing  the  ta^  and  instructed  in 
the  measures  to  leeep  their  dose  ALARA; 
and 

(7)  Records  of  the  PSE  must  be 
maintained  and  a  written  report 
submitted  within  30  days  after  the  PSE. 

Section  835.205    Determination  of 
Compliance  for  Non-imiform  Exposure 
of  the  Skin 

Comment:  Determining  non-uniform 
exposure  for  the  skin.  Comments  stated 
that  the  hniC  addressed  determination 
of  non-uniform  exposiue  for  the  skin  in 
a  generic  information  notice  rather  than 
in  10  CFR  part  20. 

Response:  In  light  of  operational 
conditions  at  DOE  fecilities  and  to 
assure  consistent  implementation 
throughout  the  DOE  complex,  these 
provisions  are  considerea  sufficiently 
important  to  be  retained  in  the  final 
rula. 

Comment:  Record  keeping.  Comments 
suggested  that  the  proposed  rule's 


t)squirement8  are  much  more  detailed 
than  those  currently  in  DOE  Order 
^480.11  and  would  be  nearly  impossible 
to  achieve  because  they  impose 
technically  infeasible  performance 
gequirements  on  the  radiation  dosimetry 
program.  Additionally,  the  resulting 
complications  to  the  record  keeping 
■equirements  are  unwarranted. 
I  Response:  Although  worded  slightly 
different,  the  requirements  in  this 
Section  are  identical  to  those  in  DOE 
Order  5480.11  and  are  considered 
ppropriate  for  the  final  rule. 
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tion  835.206 
ibryo/Fetus 


Limits  for  the 


Comment:  Use  of  the  term  unborn 
^:hild.  Commenters  suggested  replacing 
the  term  "unborn  child"  v«th  "embryo/ 
fetus"  because  this  is  the  term  used  in 
the  scientific  and  medical  communities 
^d  has  been  adopted  by  the  NRC 

Response  and  final  rule:  The  term 
•'embryo/fetus"  has  replaced  "unborn 
^\d"  throughout  the  final  rule. 
I    Comment:  Johnson  Controls  Case. 
Commenters  questioned  the  legality  of 
the  proposed  rule  under  Title  VII  of  the 
vil  Rights  Act  of  1964,  as  amended  by 
a  Pregnancy  Discrimination  Act  in 
_  t  of  the  Supreme  Court  decision  in 
International  Union.  UAWv.  Johnson 
Controls,  111  S.a.  1196  (1991). 
JAdditional  clarification  to  Include  the 

Bhrase  "and  requests  a  dose  eouivalect 
mitation  for  the  protection  of  the 
unborn  child"  after  the  word 
"pregnant"  was  suggested. 

flespo/ise.The  limits  for  the  embryo/ 
fetus  do  not  violate  Title  VII  because  a 
[separate  dose  limit  for  embryo/ fetus 
Idoes  not  apply  tmless  a  woman  has 
Voluntarily  declared  her  pregnancy  in 
(Writing  to  her  employer  for  purposes  of 
japplication  of  the  lower  dose  limit  to 
the  embryo/fietus.  llie  dioice  of 
protection  of  the  embryo/fetus  is  for  the 
woman  to  make,  not  the  employer.  The 
'final  rule  states  that  the  deckretion  of 
pregnancy  can  be  voluntarily  revoked. 

Comment:  Use  of  the  term  "female 
occupciional  worker."  Comments  stated 
that  reference  to  female  occupational 
worker  is  contradictory  and  ^ould  he 
female  radiation  worker  due  to  the 
definition  of  radiation  worker  (i.e..  any 
individual  likely  to  receive  greater  than 
0.1  rem  (1  mSv)  in  a  year). 

Response:  For  consistency,  the  final 
rule  snould  refer  to  the  proper  "class" 
of  worker.  SLnce  the  purpose  of  this 
section  of  the  rule  is  protection  of  the 
embryo/fetus,  the  protection  must  begin 
with  exposure  to  the  mother.  Due  to  the 
provisions  for  a  uniform  exposure  rate 
over  the  gestation  period,  controls  may 
be  instituted  at  less  than  the  100  mrem 


(1  mSv)  level  which  defines  a 
radiological  woAer. 

Final  rule:  The  term  "declared 
pregnant  worker"  has  been  adopted  for 
use  in  the  final  rule  to  identify  a  woman 
who  has  voluntarily  informea  her 
employer,  in  writing,  of  her  pregnancy 
for  the  purpose  of  exercising  reduced 
exposure  limits  for  protection  of  her 
embryo/fetus.  Maintaining 
documentation  of  the  written 
declaration  of  pregiiancy  has  been 
added  as  a  requirement  in  the  records 
section  of  the  final  rule. 

Comment:  Dose  to  the  embryo/fetus. 
Commenters  stated  that  the  proposed 
rule  was  not  clear  whether  both  external 
and  internal  doses  were  to  be 
considered  with  respect  to  the  embryo/ 
fetus  dose. 

Response  and  final  rule:  The  limit  to 
the  embryo/fetus  considers  both  internal 
and  external  dose.  Provisions  have  been 
added  to  the  individual  monitoring 
section  of  the  final  rule  which  clarify 
monitoring  requirements  for  declared 
pregnant  workers.  External  and  internal 
monitoring  is  required  when  a  dose 
equivalent  to  the  embryo/fetus  is 
expected  to  exceed  10  percent  of  the 
dose  limit  for  the  embryo/fetus  of  a 
declared  pregnant  worker. 

Comment:  Assessing  fetal  exposure. 
The  methodology  to  calculate  an 
internal  dose  component  for  dose  to  the 
embryo/fetus  is  not  provided  by  ICRP  or 
NCR?.  No  ICRP-approved  biokinetic 
models  exist  to  accurately  determine 
fetal  exposure.  It  was  also  noted  that 
there  were  no  biokinetic  models 
available  for  calculating  the  dose 
equivalent  contribution  from  maternal 
intake  of  radionuclides.  ICRP 
Publication  60  now  recommends  that 
maternal  intake  be  limited  to  1/20  ALI 
during  the  gestation  period.  Guidance  to 
comply  with  the  proposed  rule's 
requirements  was  requested. 

Response:  No  additional  provisions 
were  made  to  the  final  rule  which 
explicitly  address  assessing  fetal 
exposure.  DOE  has  implementation 
guidance  imder  development  which 
addresses  the  concerns  raised  regarding 
assessment  of  fetal  exposure.  This  guide 
will  consider  all  pertinent  information, 
including  ICRP  Publication  60,  in  its 
development.  The  NRC  also  has  plans  to 
provide  its  licensees  with  a  regulatory 
guide  addressing  this  issue.  When 
available,  the  regulatory  guide  will  be 
reviewed  to  determine  whether  it  is 
applicable  to  EXDE  activities. 

Comment:  Embryo/fetus  limit 
compared  to  limits  for  minors  and 
members  of  the  public.  Several 
comments  stated  that  the  dose 
equivalent  limit  for  the  embryo/fetus 
was  five  times  greater  than  the  dose 


limit  for  minors  or  members  of  the 
public.        « 

Response:  The  Department  dose  limit 
for  the  embryo/fetus  is  consistent  with 
the  1987  Federal  Guidance  approved  by 
the  President  and  10  CFR  part  20.  This 
limit  is  based  on  an  exposiue  to  the 
embryo/fetus  dining  the  gestation 
period  rather  than  the  lifetime  exposure 
assumed  in  the  basis  for  the  dose  limits 
for  members  of  the  public  and  minors. 
The  higher  limit  provides  occupational 
flexibility  for  the  mother. 

Comment:  Meeting  monitoring 
requirements.  Comments  suggested  that 
meeting  the  monitoring  requirements  for 
declared  pregnant  workers  wiU  be 
difficult  to  comply  with  under  existing 
external  dosimetry  capabilities  without 
concurrent  time  Umits  on  the  mother  for 
access  to  radiation  areas. 

Response  and  final  rule:  Monitoring  is 
required  when  it  is  likely  that  10 
percent  of  the  dose  Umit  vnll  be 
exceeded,  equating  to  50  mrem  (0.5 
mSv).  This  is  well  above  the  detection 
limit  f(K  dosimetry  systems  meeting 
DOELAP  accreditation  criteria. 

Comment:  Frequent  dose  evcluations. 
Commenten  requested  clarification  on 
the  reference  to  "fiequent  dose 
evaluations."  Of  particular  concern  was 
internal  dose  assessments  and  the 
availability  of  an  acceptable  method. 

Response:  Frequent  dose  evaluation  is 
no  longer  a  requirement.  Evaluation  is 
required,  through  monitoring,  whenever 
the  dose  is  expected  to  exceed  10 
percent  of  the  dose  limit. 

Final  rule:  The  final  rule  has  been 
modified  to  require  that  substantial 
variation  above  a  uniform  exposiue  rate 
that  would  satisfy  the  limits  of  this 
section  be  avoided. 

Comment:  Conditions  for  compliance 
when  the  dose  limit  is  exceeded  prior  to 
pregnancy  declaration.  Commenters 
expressed  a  concern  that  an  employer 
may  be  in  violation  of  the  rule  if  the 
dose  limits  in  §  835.206  were  exceeded 
prior  to  pregnancy  declaration. 

Response  and  final  rule:  It  is  the 
employer's  responsibility  to  limit  a 
general  employee's  total  effective  dose 
equivalent  to  5  rams  (O.OS  Sv)  in  a  year. 
Only  when  a  female  worker  declares  her 
pregnancy  can  the  employer  control  the 
dose  to  the  embryo/fetus  in  order  to 
avoid  exceeding  the  limits  provided  in 
this  section.  Therefore,  if  the  woman 
has  exceeded  the  500  mr?5m  (5  mSv) 
limit  prior  to  declaring  pregnancy,  tlie 
employer  would  violate  the  final  rule 
only  if  the  "now"  declared  pregnant 
worker  was  assigned  to  tasks  where 
additional  occupational  exposure  is 
likely  during  the  remaining  gestation 
period. 


65472    Federal  Regirter  /  Vol.  58.  No.  238  /  Tuesday.  December  14.  1993  /  Rules  and  Regulations 


Section  835.207    Limits  for  Minors 

Coaiment:  Precluding  employment  of 
minors.  Commenters  suggested  that  this 
section  be  reworded  to  preclude 
employment  of  persons  under  18  years 
of  age.  but  allow  visits  in  controlled 
areas  under  stipulated  conditions. 

Response  and  final  rule:  This 
comment  addresses  employment  policy 
which  is  beyond  the  scope  of  this 
regulation. 

Comment:  Dose  limit  for  minors.  The 
difference  between  the  proposed  rule's 
Umit  of  100  mrem  (1  mSv)  per  year  for 
minors  and  10  CFR  part  20  limit  was 
observed  by  commenters. 

Response  and  final  rule:  The  100 
mrem  (1  mSv)  limit  contained  in  the 
final  rule  is  taken  from  existing 
requirements  contained  in  DOE  Order 
5480.11. 

Section  835.208    Limits  for  Members  of 
the  Public  Entering  a  Controlled  Area 

Comment:  Limits  for  members  of  the 
public.  Limits  in  the  proposed  rule 
imply  that  the  public  is  allowed  to  enter 
areas  where  the  potential  of  internal 
exposure  exists.  Visitors  should  not  be 
allowed  to  enter  Airborne  Radioactivity 
Areas  or  Radiation  Areas  without 
appropriate  training. 

Response:  The  limit  for  members  of 
the  public  entering  a  controlled  area  is 
consistent  with  ejdsting  directives  and 
provides  a  mechanism  to  allow 
individuals  who  are  not  performing 
radiological  work,  such  as  visiting 
dignitaries,  access  to  a  DOE  site  or 
facility.  Associated  with  this  access  may 
be  some  incidental  radiation  exposure. 
This  access  must  be  controlled 
commensurete  with  the  potential  hazard 
involved  and  is  typically  controlled 
through  specialized  training  and 
persormel  escorts.  Protection  of 
members  of  the  public  entering 
controlled  areas  is  assured  through 
compliance  with  the  dose  limits 
specified  in  this  final  rule.  Each  site  or 
facility  must  institute  controls  sufficient 
to  assure  compliance  with  the  final  rule. 
Comment:  Organ  and  tissue  limits  for 
members  of  the  public.  The  proposed 
rule  limits  members  of  the  public 
entering  a  controlled  area  to  an  annual 
dose  equivalent,  to  any  organ  or  tissue, 
to  5  rems  (0.05  Sv).  10  CFR  part  20 
limits  exposure  of  members  of  the 
public  in  controlled  areas  to  the  same 
limits  as  Individual  members  of  the 
public  (total  effective  dose  equivalent  of 
0.1  rem  (1  mSv)).  However,  10  CFR  part 
20  does  not  disoiss  the  annual  dose 
equivalent  to  organs  or  tissues. 

Response  and  final  rule:  The  dose 
equivalent  to  any  organ  or  tissue  in  an 
individual  who  receives  a  total  effective 


dose  equivalent  of  100  mrem  (1  mSv) 
will  be  less  than  5  rems  (0.05  Sv). 
Therefore,  the  100  mrem  (1  mSv)  whole 
body  limit  is  always  more  restrictive 
than  the  organ  dose  limit  and  a  separate 
organ  and  tissue  limit  is  not  necessary. 

Section  835.209    Concentrations  of 
Radioactive  Material  in  Air 

Final  rule:  The  title  of  this  section  was 
modified  to  reflect  the  deletion  of 
requirements  relative  to  concentrations 
of  radioactive  material  in  drinking  water 
in  response  to  public  comments.  DOE 
Order  5400.5  contains  standards  for 
concentrations  of  radioactive  material  in 
drinking  water,  DOE  intends  to  include 
similar  provisions  in  subsequent 
rulemaking. 

Comment:  DAC  Values.  The 
requirement  for  use  of  DACs  should  be 
deleted  or  reworded,  ensuring  that  the 
reader  understands  that  the  DAC  values 
are  suppUed  as  a  means  for  retroactively 
controlling  exposures  from  airborne 
radioactivity  and  are  themselves  not 
limits. 

Response:  The  final  rule  relies  on  the 
use  otDAC  values  for  posting  of 
airborne  radioactivity  areas.  This  is  an 
affirmative  measure  to  prevent  workers 
bom  inadvertently  being  exposed  to 
airborne  radioactive  material. 
Additionally,  air  sampling  results  are 
typically  compared  to  DAC  values  to 
determine  the  effectiveness  of 
engineering  controls  used  to  minimize 
airoome  contamination  and  identify  the 
need  for  respiratory  protection  for 
workers. 

Comment:  Bioassay  results.  Several 
commentera  questioned  the  emphasis 
placed  on  the  use  of  bioassay  results  in 
preference  to  using  air  sampling  results 
to  assign  internal  dose  to  workers.  The 
approach  discussed  in  the  proposed  rule 
contrasts  with  the  revised  10  CFR  part 
20.  which  allows  either  method  to  be 
used.  Others  commented  that  the  use  of 
personal  air  samplers  or  breathing  zone 
air  samples  would  provide  a  more 
accurate  indication  of  worker  intake  for 
difficult  to  detect  radionucHdes.       ,  .^ 
Response:  Demonstrating  compUance 
with  me  internal  monitoring 
requirements  of  §  835.402  (c)  and  (d)  is 
more  difficult  for  certain  radionuclides. 
Accordingly,  more  flexibiUty  is  needed 
to  permit  the  use  of  air  concentration 
vedues  if  bioassay  data  are  either 
unavailable  or  inadequate.  Additionally, 
provision  for  the  adjustment  of  DACs 
based  on  the  physical  and  chemical 
characteristics  of  the  material  are 
contained  in  appendix  A. 
Implementation  guidance  for  internal 
dosimetry  is  under  development. 

Final  rule:  The  final  rule  has  been 
mo<fified  to  provide  mora  latitude  in 


determining  dose  from  airborne 
concentration  measurement. 

Comment:  Consumption  of  food  or 
drink  within  an  area  controlled  for 
radiological  purposes.  Comments  stated 
that  it  is  not  good  radiological 
protection  practice  to  allow 
consumption  of  food  or  drink  within  an 
area  controlled  for  radiological 
purposes.  10  CFR  part  835  should 
prohibit  or  strongly  limit  consumption 
of  food  or  drink  in  controlled  areas. 

Response:  Eating,  drinking,  smoking, 
and  chewing  are  typically  prohibited  in 
radiologically  controlled  areas.  There 
are  circumstances  where  water  is 
provided  for  workers  to  prevent 
dehydration. 

Subpart  E— Monitoring  in  the 
Workplace 

General:  A  general  concern  was  raised 
with  regard  to  the  practicality  of 
implementing  the  air  sampUng.  radon 
monitoring,  and  release  survey 
requirements  at  a  remedial  action  site. 
The  commenter  suggested  that  remedial 
action  sites  differ  from  fixed  sites  for 
several  reasons,  including: 

(1)  Remedial  action  sites  are 
confronted  with  situations  that  are  in 
flux,  and 

(2)  The  activities  taking  place  at  these 
sites  do  not  lend  themselves  to  the 
controls  and  monitoring  requirements 
that  were  proposed. 

The  Department  was  urged  to 
recognize  the  special  concerns  at  a 
remedial  action  site  and  estabUsh 
provisions  that  ensure  worker  safety, 
but  do  not  impede  the  progress  of 
remedial  actions. 

Response:  The  Department  is 
sensitive  to  the  comments  regarding 
remedial  action  sites.  As  stated 
throughout  this  preamble,  the  final  rule 
is  applic^le  to  all  DOE  facilities 
conducting  radiological  activities  as 
provided  in  subpart  A.  The  final  rule 
allows  the  flexibility  necessary  to 
accommodate  the  broad  spectrum  of 
appUcations  within  the  DOE  complex. 
As  discussed  in  $  835.101(c).  "the 
content  of  each  RPP  shall  be 
commensurate  with  the  nature  of  the 
activities  performed      ."  Where 
provisions  of  the  final  rule  are 
genuinely  not  feasible  for  a  specific 
activity,  an  exemption  process  for 
nuclear  safety  regulations  has  been 
provided  in  10  CFR  part  820. 

Section  835.401    General  Requirements 

Comment:  Monitoring  for  changes  in 
radiological  conditions.  With  regard  to 
the  requirements  to  monitor  individuals 
and  areas  to  detect  changes  in 
radiological  conditions  (§  835.401(a)(3)). 
some  commentera  were  concerned  that 
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the  time  interval  required  to  detect 
changes  was  subject  to  varying 
interpretation. 

Response  and  final  rule:  Although 
this  concern  was  specific  to  airborne 
monitoring  when  high  levels  of  radon 
are  present,  alarming  devices  are  used  to 
warn  workera  of  changes  in  radiological 
conditions  which  could  affect  their 
health  and  safety.  Smaller  changes 
which  would  be  detected  through 
routine  monitoring  and  would  not  affect 
the  workers'  health  and  safety  should  be 
used  to  indicate  adverse  trends.  This 
allows  early  detection  and  corrective 
action  before  a  problem  arises. 

Comment:  Instrumentation  selection 
and  calibration.  Several  commenters 
suggested  that  specific  instrumentation 
requirements  be  identified  in 
§  835.401(c),  including  what  constitutes 
an  acceptable  cahbration  program.  Some 
commentera  felt  that  only  in-service 
instruments  should  be  required  to  have 
their  calibration  maintained.  The  need 
to  perform  routine  operabiUty  testing 
was  also  questioned  by  some 
commentera. 

Response:  The  words  "instruments 
used,"  as  stated  in  the  final  rule,  refer 
to  instruments  which  are  available  for 
use  to  monitor  the  workplace. 
Operability  checks  are  essential  to  the 
effective  use  of  instrumentation. 

Final  rule:  hicorporated  into  the  final 
rule  is  an  editorial  change  to 
§  835.401(c)(1)  clarifying  that 
maintenance  is  conducted  on  a  periodic 
basis  and  calibration  is  conducted  on  an 
established  frequency  of  at  least  once 
per  year.  The  final  rule  sets  the 
minimum  standard  for  instrument 
calibration,  but  more  frequent 
calibration  may  be  warranted  in  specific 
situations. 

Section  835.402    Individual  Monitoring 

I   General:  As  a  result  of  the  change 
bom  annual  effective  dose  equivalent 
(AEDE)  to  committed  effective  dose 
equivalent  (CEDE),  many  changes  to 
individual  monitoring  requirements 
were  necessary.  These  changes  included 
removing  references  to  annual  effective 
dose  equivalent  and  other  annual  doses 
which  are  no  longer  applicable.  The 
term  "year"  was  specifically  defined  to 
EaciUtate  consistent  understanding  of 
the  requirements  related  to  committed 
effective  dose  equivalent. 

Comment:  Thresholds  for  individual 
monitoring.  Several  comments  raised 
issues  related  to  setting  thresholds  for 
individual  monitoring.  Specific  concern 
was  expressed  with  requiring  individual 
monitoring  at  2.  percent  of  the  whole 
body  limit  for  occupational  en>osure 
versus  a  10  percent  threshold  for 
extremity,  dun.  and  lens  of  the  eye. 


Differences  between  DOE  and  NRC 
monitoring  thresholds  were  questioned. 
Comments  also  notL>d  that  the  proposed 
rule  contained  no  monitoring 
requirements  for  minors,  members  of 
the  pubUc,  or  declared  pregnant 
workera. 

Response:  Due  to  the  unique  and 
diverse  activities  conducted  by  the  DOE, 
the  Department  has  chosen  to  require 
individual  whole  body  monitoring  at 
levels  lower  than  those  required  by  the 
NRC  (i.e.,  at  2%  rather  than  10%  of  the 
limit). 

Under  the  proposed  rule,  individual 
monitoring  would  not  be  exphcitly 
reouired  for  minora  or  membera  of  the 
public  entering  a  controlled  area  at  a 
DOE  site  since  these  individuals  would 
not  be  permitted  to  exceed  the 
individual  monitoring  threshold  for   • 
adult  workera.  Declared  pregnant 
workera  would  require  monitoring  only 
if  their  exposure  was  expected  to  exceed 
0.1  rem  (1  mSv)  under  the  proposed  . 
rule. 

Final  rule:  The  Department  has 
decided  to  adopt  an  approach  similar  to 
that  used  in  10  CFR  part  20.  The 
individual  monitoring  threshold  for 
workera  remains  at  2  percent  of  the 
occupational  exposure  Umit  in  the  final 
rule.  Individual  monitoring  is  now 
required  for  minors  or  members  of  the 
pubhc  likely  to  exceed  50  percent  of  the 
occupational  exposure  limits  identified 
in  §  835.207  or  §  835.208,  respectively. 
bom  either  external  or  internal  sources. 
Declared  pregnant  workers  would 
require  individual  monitoring  if  they 
were  likely  to  exceed  10  percent  of  the 
Umit  in  §  835.206  from  external  or 
internal  sources. 

Comment:  Personal  dosimetry. 
Comments  questioned  the  application  of 
the  term  "dosimetry."  Other  comments 
suggested  that  the  proposed  rule 
implied  that  an  individual  worker  could 
be  subject  to  enforcement  action  if  his 
dosimetry  was  improperly  worn. 

Response:  The  term  "dosimetry"  is 
used  to  encompass  the  instrumentation 
and  processes  used  to  determine  an 
individual's  radiation  exposure. 
Dosimetry  may  consist  of 
thermoluminescent  dosimeters  and 
pocket  ionization  chambers  to  measure 
the  level  of  exposiue  to  external 
radiation  and  the  calculations  used  to 
determine  internal  dose  from  bioassay 
measurement  results.  Therefore,  the 
term  "dosimetry"  is  properly  used  in 
the  final  rule. 

Personnel  improperly  using  dosimetry 
may  be  indicative  of  a  management 
problem.  It  is  therefore  incumbent  on 
management  to  ensure  that  measures  are 
in  place  to  assure  workera  are  informed 
as  to  the  correct  procedure  for  use  and 


placement  of  personal  dosimetere.  This 
is  typically  included  in  general 
employee  radiological  training.  While 
individuals  who  willfully  violate  these 
procedures  may  be  subject  to 
disciplinary  action  from  their  employer, 
they  would  not  typically  be  subject  to 
regulatory  enforcement. 

Comment:  Methods  for  monitoring 
external  radiation  exposure.  Regulatory 
guidance  describing  appropriate 
methods  for  monitoring  external  doses 
to  the  skin,  extremity,  and  the  lens  of 
the  eye  was  suggested. 

Response  ana  final  rule:  Regulatory 
guidance  on  external  dosimetry 
programs  is  plaimed.  This  guidance  will 
include  methods  for  monitoring  external 
radiation  exposure  to  workers. 

Comment:  Internal  dose  assessment. 
The  need  for  regulatory  guidance  to 
provide  the  necessary  direction  for  the 
design  and  conduct  of  a  bioassay  and 
internal  dose  assessment  program  was 
suggested. 

Response:  Regulatory  guidance 
addressing  this  concern  is  under 
development. 

Comment:  DOELAP.  Commenters 
were  concerned  with  the  requirement 
for  accreditation  of  peraonnel  dosimetry 
programs  in  accordance  with  the  DOE 
Laboratory  Accreditation  Program  for 
Personnel  Dosimetry  (DOELAP).  Since 
the  DOELAP  reference  is  to  be  included 
in  the  final  rule,  the  procedures  for 
altering  the  technical  performance 
specifications  of  the  EKDELAP  program 
should  also  be  specified  in  an 
appropriate  section  of  the  final  rule. 
Otherwise,  the  technical  requirements 
of  DOELAP  could  be  modified  in  a  way 
which  could  cause  DOE  faciUties  to 
become  in  non-compliance  with  the 
final  rule. 

Response  and  final  rule:  DOE 
considers  the  requirement  for  DOELAP 
accreditation  of  personnel  dosimetry 
programs  to  be  necessary  to  ensure 
accurate  and  reliable  measurements  of 
personnel  dose.  The  suggestion  to 
include  additional  DOELAP  procedures 
in  the  final  rule  is  unnecessary;  these 
procedures  are  contained  in  EXDE  Order 
5480.15  and  supporting  documents 
which  receive  DOE-wide  review  and 
comment  prior  to  all  substantive 
revisions.  Accordingly,  no  change  in  the 
final  rule  was  made. 

Comment:  Individual  monitoring  in 
high  and  very  high  radiation  areas. 
Comments  suggested  the  need  to  require 
individu^  monitoring  for  personnel 
entering  high  or  very  high  radiation 
areas. 

Response  and  final  rule:  Section 
835.402(a)(4)  of  the  final  rule  requires 
that  individuals  entering  a  high  or  very 
high  radiation  area  be  provided  and  use 
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□nel  donmetiy.  This  requirement 
as  been  addad  iat  two  reasoas:  (1)  To 


ensuia  woriar  atutaction  in  tba 
preMDCB  oi  higpi  ladiation  areas  or  Relds 
and  (2)  to  make  4a  final  rule  cx>nsistent 
with  the  provisions  in  10  CFR  part  2t). 

Section  835.403    Area  Monitoring 

Coamtent  Ahr  sampling.  Several 
cofBBianters  raiaad  concerns  regarding 
the  requirement  promulgatad  in  the 
proposed  role  for  air  sampling  in  areas 
where  an  individual  is  hkeiy  to  be 
exposed  to  greater  than  2  percent  of  the 
ALI  vahm.  There  was  some  concern 
over  the  detactian  capability  of  the 
instrumentation  available  to  analyze  air 
samples,  units  of  measurement  used, 
occupancy  time,  arui  specification  of  the 
type  or  method  of  sampUngreqxured. 

nespotiae  and  final  rule:  Two  percent 
of  an  ALI  is  aqurraient  to  40  DAC-hours. 
This  limit  is  approfviately  independent 
of  oocupasKy  tima  and  detecting  this 
level  should  not  be  a  problem  with 
available  air  sampling  tedmiques. 

Comment:  Repnmaitative  sampling. 
According  to  some  commentars, 
detennising  whether  air  samples  are 
repraaeotatlve  at  remedial  action  {H^iect 
sitn  is  difficah. 

Response  and  fintil  Tuk:  The  language 
in  the  final  rule  does  not  specify  the 
need  for  air  samples  taken  as  part  of 
general  area  monitoring  to  be 
"repreaentatrve  of  oaUent  air"  as 
originally  propoaed.  Although  this 
should  remain  the  objective  of  sudi 
monitoring,  representative  sampling  is 
more  relevant  to  sampling  used  to 
assign  iBtemal  dose.  Consequently, 
§  835. 20«  of  the  final  nde  requires  that 
all  surveys  be  rapteaantative  when  used 
for  assigmsg  intetnal  dose,  in 
§  835.403(a)(1),  the  final  rule  requires 
that  samplm  be  taken  in  order  to  "detect 
and  evaluate  the  level  or  concentration 
of  airbonie  radioactive  material  at  woric 
locations." 

Comment:  Real-time  at  monittxing. 
Comments  were  received  which  took 
issue  with  the  requirement  for  real-time 
air  monitoring  to  be  capable  of 
measuring  at  least  8  DAC-hours  under 
laboratocy  oonditioos.  The  commenters 
felt  that  this  requirement  was 
unreason^le  and  unnecessary  for 
several  reasons:  (1)  Real-time  air 
monitors,  such  as  continuous  air 
monitors,  are  not  used  in  the 
determination  of  individual  exposure; 
(2)  the  8  DAC-hour  requirement  does 
not  improve  worker  protection  and  is 
inconsistent  with  other  radiological 
programs;  (3)  it  causes  instrumentation 
to  be  ont  of  compliance  without  a 
supportable  basis;  and  (4)  factors  such 
as  dust  loading  and  high  radon 
backgroaeds  conid  a^ct  the 


establiriunent  of  reliable  dann  set 
potets  at  this  level. 

Response  andfinai  rule:  Since  1989, 
the  Department  has  recommended  in 
DGG  CMer  5480.11  that  air  monitors  be 
capable  of  measuring  one  DAC  when 
averaged  over  8  hours  (e.g.,  8  DAC- 
hour^.  Consistently  since  that  time, 
certain  DOE  activities  have  indicated  an 
inability  to  meet  that  recommendation. 
Accordingly,  DOE  has  decided  to  delete 
the  8  DAC-Aour  requirement  from  the 
final  rale. 

Comment:  Real-time  air  monitoring  at 
10  percent  DAC.  The  level  at  which  real- 
time air  monitoring  was  required  was 
questioned  because  the  10  percent  of  a 
DAC  vahie  appeared  overly 
conservative.  Additionally,  the 
requirement  to  provide  real-time  air 
monitoring  at  10  percent  of  the  derived 
air  concentratian  should  be  specified  in 
terms  of  temporal  and  spatial  averages 
instead  of  simply  DAC  because 
workplace  orbome  concentrations  are 
extremely  variable  over  time  and  space. 

Response:  The  purpose  of  real-time 
air  monitoring  is  to  provide  early 
warning  of  an  immediate  and  significant 
exposure  hazard.  The  Department 
recognizes  that  die  0.1  DAC  dire^old  is 
conservative  and  may  not  be  directly 
indicative  of  a  significant  exposiue 
hazard.  Raising  &is  monitoring 
tittreshold  is  responsive  to  public 
comments  while  ensuring  the  objectives 
of  real-time  air  monitoring  are  met. 

The  monitoring  threshold  is  stated  in 
relation  to  die  DAC  without  a  specific 
temporal  averaging  period  whidi  is  left 
to  site-specific  considerations.  The 
higher  threshold  provides  the  flexibility 
suggested  in  the  comment. 

Final  rule:  The  Department  has 
reconsidered  the  level  at  which  real- 
time air  monitoring  is  required  and, 
accordingly,  has  increased  this  level  to 
1  DAC  in  the  final  rule. 

Comment:  Use  t^  the  term 
"sufficient. "  The  use  of  the  term 
"sufficient"  in  §  835.403(a)(3)  is  very 
broad  in  scope  and  not  very  definitive. 
Response:  The  sensitivity  of  the  real- 
time air  monitors  is  dictated  by  site 
situations  which  include  consideration 
for  the  type,  quantities,  and  level  of 
hazard  of  radioactive  material  present. 
Additional  definition  is  inappropriate 
due  to  the  wide  scope  of  activities 
within  the  DOE  complex. 

Cofluntfnt;  Radiation  monitoring. 
Several  oomineiiters  were  unclear  as  to 
how  to  interpret  the  requirements  for 
monitoring  radiation  in  the  workplace 
contained  in  8  835.403(b)  of  the 
proposed  rule.  Tliree  specific  issues 
were  identified  in  these  comments:  (1) 
Wlnt  type  of  instivmentation  is 
appropriate  for  stationary  instruments, 


(2)  specifying  a  threshold  for  requiring 
stationary  monitors,  and  (3)  the  dose 
rate  survey  requirements  are  too  vague. 

Response:  (1)  With  regard  to 
instrumentation  used  for  stationary 
(area)  monitoring,  the  final  rule 
specifically  states  that  the  instruments 
must  be  capable  of  measuring  radiation 
dose  rates  for  the  purpose  of  controlling 
exposure.  In  this  case,  the  use  of  passive 
devices,  sutii  as  thermoluminescent 
dosimeters  or  film  badges,  would  not 
meet  the  requirements  of  the  regulation. 
Active  monitoring,  such  as  area 
radiation  monitors  widi  local  alarm  and 
remote  indication  or  portrfjle  survey 
instruments,  would  satisfy  the 
requirements  of  §  835.403(b).  (2)  Each 
facility  has  dose  rate  characteristics 
unique  to  its  operation.  Therefore,  it 
would  be  difficult  and  inappropriate  to 
provide  details  in  the  final  rule  as 
suggested  by  the  commenters.  It  is  not 
the  intention  of  DOE  to  specify 
monitoring  thresholds  for  use  of  fixed 
radiation  monitors.  The  requirement  in 
the  final  rule  provides  flexibility  to 
allow  sites  to  choose  monitoring 
methods  considering  personnel  safety 
and  site-specific  restrictions.  (3)  Dose 
rate  survey  types  and  frequencies  are 
usually  established  at  intervals  and 
locations  dependent  on  the  type  and 
level  of  hazards  associated  with  the 
facility  operation.  To  maintain  an 
effective  program,  each  facility  typically 
establishes  the  appropriate  criteria  for 
performing  dose  rate  surveys  based  on 
the  actual  work  and  exposure  situations. 
The  program  requirement  should  be 
identified  in  the  site  radiation 
protection  program  and  implemented  by 
any  necessary  site-specific  procedure. 

Section  835.404    Radioactive 
Contamination  Control  and  Monitoring 

Final  rule:  The  title  of  this  section  was 
changed  to  remove  the  emphasis  on 
surfeoe  contamination  control  and 
monitoring  since  the  final  rule 
addresses  contamination  control.-in 
general.  The  first  paragraph, 
§  835.404(a),  reflects  this  change,  and 
emphasizes  that  instrumentation  and 
techniques  are  used  to  "ensure"  rather 
than  "assure"  compliance  with  the 
requirements  of  diis  section. 
Additionally,  the  order  in  which  some 
of  the  paragraphs  appeared  in  the 
proposed  ruls  has  been  changed  and 
presented  in  a  more  logical  order  in  the 
final  rule. 

Commerrt:  Volumetric  contamination. 
Some  commenters  indicated  that  the 
proposed  rule  did  not  address 
contamination  in  die  outdoor  work 
environment,  sudi  as  contaminated  soil, 
or  items  with  contamfaiBtion  distributed 
in  the  matrix  of  die  material  and 
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activated  materials.  Exemption  from  the 
requirements  of  §  835.404  in  these  cases 
was  suggested. 

Response  and  final  rule:  The 
Department  has  not  developed 
Benerically  applicable  criteria  for  the 
nee  release  of  material  which  has  been 
contaminated  in  volume  (e.g.,  soil, 
smelted  contaminated  material,  etc.). 
Appendix  D  only  addresses  surface 
contamination  limits  and  specifically 
excludes  soil  contamination.  DOE  Order 
5400.5  specifies  surface  contamination 
limits  for  release  of  property  for 
unrestricted  use,  but  specifically 
acknowledges  that  generic  volumetric 
contamination  limits  are  not  provided. 

Comment:  Contamination  control. 
The  wording  in  §  835.404(b)  was 
perceived  as  too  restrictive.  Comments 
noted  that  the  word  "preclude"  means 
"to  make  impossible."  The  inadvertent 
transfer  of  contamination  to  locations 
outside  of  radiological  areas  cannot  be 
precluded,  but  can  be  prevented.  The 
commenters  were  concerned  with  the 
high  potential  for  enforcement  action  for 
any  failure  to  preclude  inadvertent 
contamination. 

Response  and  final  rule:  The 
paragraph  was  rewritten  to  reflect  the  » 
Department's  concern  with  regard  to  the 
spread  of  contamination.  The  emphasis 
in  the  final  rule  is  on  preventing  the 
spread  of  contamination. 

Comment:  Ad  hoc  controls.  Several 
commenters  raised  concerns  with  the 
Intent  of  proposed  §  835.404(c).  These 
concerns  indicated  confusion  regarding 
the  actions  to  be  taken  upon  discovery 
of  contamination  outside  radiological 
areas  and  the  limitation  of  the 
reouirements  of  the  proposed  paragraph 
only  to  removable  contamination  on 
Indoor  surfaces. 

Response  and  final  rule:  The  entire 
section  addresses  the  measures  to  be 
taken  for  controlling  contamination  in 
the  workplace  including:  (1) 
Instruments  and  techniques  used  to 
detect  contamination,  (2)  maintenance 
of  appropriate  controls  to  prevent  the 
spread  of  contamination,  (3)  posting  of 
contaminated  areas,  and  (4)  entry  and 
exit  controls,  procedures,  and 
monitoring.  In  considering  the  public 
comments  on  paragraph  (c),  the  DOE 
staff  determined  that  not  Including  this 
paragraph  in  the  final  rule  would  be 
most  responsive  to  the  pubhc 
comments.  The  controls  described  in 
this  section  are  applicable  whether  the 
contamination  is  discovered  in 
established  radiological  areas  oi-  outside 
of  them. 
I  Comment:  Fixed  contamination 
outside  of  radiological  areas. 
Commenters  suggested  that  the 
proposed  S  835.404(d)  be  rewritten  to 


specifically  identify  the  requirements 
and  protective  measures  to  be  used  in 
controlling  areas  with  fixed 
contamination  outside  of  radiological 
areas.  Commenters  noted  the  proposed 
requirements  left  approval  authority  to 
the  Head  of  the  DOE  Operations  Office 
which  could  lead  to  inconsistent 
application  of  the  protective  measures. 
Commentera  also  indicated  the  subject 
of  immobilized  fixed  surface 
contamination,  such  as  that  covered  by 
paint  or  other  surface  covering,  was  not 
addressed. 

Response:  When  considering  the 
public  comments,  the  Department  was 
in  the  process  of  developing  controls  for 
areas  where  levels  of  fixed 
contamination  have  exceeded  those 
specified  in  appendix  D.  These  controls 
specifically  reference  treating  fixed 
contamination  with  paint  or  other 
surface  covering. 

Final  rule:  Since  the  Department  has 
now  developed  standards  for  these 
situations,  tney  are  included  in  the  fiAal 
rule.  The  proposed  rule  was  modified  to 
include  the  detail  suggested  by  some 
commenters.  DOE  Operations  Office 
approval  is,  therefore,  no  longer 
required.  These  changes  are  reflected  in 
§  835.404  (d)  and  (e)  of  the  final  rule. 

Comment:  Contamination  limits. 
Some  comments  indicated  that  this 
section  failed  to  provide  guidance  on 
personnel  and  personal  property 
contamination  limits. 

Response  and  final  rule:  As  currently 
addressed  under  DOE  Order  5480.11, 
any  detectable  contamination  on 

Eersonnel  or  personal  property  should 
B  removed  by  appropriate 
decontamination  methods  before  being 
released.  The  final  rule  addresses 
individual  monitoring  for 
contamination  in  §  835.404(f). 

Comment:  Monitoring  personnel  upon 
exitfiom  contaminated  areas.  Some 
comments  discussed  the  need  to  address 
situations  where  the  monitoring  of 
personnel  immediately  upon  their  exit 
fi'om  a  contaminated  area  may  be 
impractical  because  of  high  background 
dose  rates  or  physical  limitations.  Some 
commenters  also  noted  that  personnel 
contamination  monitoring  is  not 
appropriate  for  certain  radionuclides, 
such  as  tritium. 

Response  and  final  rule:  The  final 
rule  now  contains  wording  which 
provides  flexibiUty  for  alternate 
monitoring  procedures  when  personnel 
monitoring  immediately  upon  exiting  a 
contaminated  area  is  not  practical. 

Comment:  Protective  clothing  and 
control  techniques.  Additional  detail 
regarding  the  protective  clothing 
requirements  contained  in  the  proposed 
rule  was  suggested  by  some 


commenters.  Other  commenters 
disagreed,  nbting  that  the  proposed  rule 
was  inappropriately  prescriptive  in 
requiring  protective  clothing. 
Commenters  noted  that  the  control 
techniques  required  in  the  proposed 
rule  were  redundant  to  other 
requirements  in  §835.404.  The  use  of 
the  term  "preclude"  was  also  discussed. 
Therefore,  the  deletion  of  §  835.404(g) 
was  suggested. 

Response  and  final  rule:  The 
Department  recognized  the  redundancy 
of  the  requirements  for  control 
techniques  and  has  removed  them  from 
§  835.404(g)  of  the  final  rule.  The  final 
rule  retains  general  requirements  for 
protective  clothing. 

Subpart  F— Entry  Control  Program 

Section  835.501    Radiological  Areas 

Commenf.-  Use  of  administrative 
procedures.  Commenters  suggested  that 
portions  of  §  835.501(c)  and  (d)  dealing 
with  the  use  of  administrative 
procedures  to  control  entry  into 
radiological  areas  were  redundant. 

Response:  The  review  of  the  proposed 
rule  in  response  to  pubUc  comments 
revealed  that  this  section  of  the 
proposed  rule  contained  redundant 
provisions  concerning  the  use  of 
administrative  procedures  in  Ueu  of 
physical  controls. 

Final  rule:  Because  this  redundancy 
could  lead  to  misinterpretation  of  the 
intention  of  DOE  in  this  area,  the 
proposed  rule  was  modified  as  follows: 

1.  Section  835.501(c)(4):  "Locked 
entrance  ways;  and"  was  changed  to 
"locked  entrance  ways;  or".  This  change 
was  made  to  emphasize  that  the  use  of 
administrative  controls  (see  following 
paragraph)  was  one  acceptable  approach 
to  entry  control  as  opposed  to  always 
being  associated  with  other  entry 
control  methods. 

2.  Section  835.5Gl(c)(5): 
"Administrative  procedure"  was 
changed  to  "Administrative  controls"  to 
differentiate  between  a  method  used  to 
control  entry  (administrative  control) 
and  the  procedures  used  to  implement 
the  methods  of  entry  control. 

3.  Section  835.501(d)(1)  was  deleted. 
The  administrative  procedure 
requirements  are  stated  in  §  835.501(d). 

4.  Section  835.501(d)(3)  was  deleted. 
The  requirements  of  this  provision  are 
stated  in  §  835.501  (c)(5)  and  (d). 

5.  The  remaining  provisions  of 

%  835.501(d)  were  combined  into  one 
provision? 

Section  835.502    High  and  Very  High 
Radiation  Areas 

Comment:  Access  controls  for  high 
and  very  high  radiation  areas.  A 
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significant  n^^TihoT  of  comments  were 
receiwed  concerning  the  level  of  entry 
controls  associated  with  high  and  very 
high  radiation  areas  and  the  differences 
between  this  section  and  the  ^^ 
corresponding  sections  in  10  CFR  part 
20.  Commenters  suggested  the  following 
changes  to  the  proposed  nile:  (1)  Divide 
the  section  in  the  proposed  rule  on  high 
radiation  areas  into  separate  sections  on 
high  and  very  high  radiation  areas.  (2) 
apply  the  access  controls  for  very  high 
radiation  areas  to  high  radiation  areas, 
(3)  clarify  the  provisions  in  the 
proposed  rule  for  entry  control  to  very 
hi^  radiation  areas  by  replacing  them 
with  the  provisions  in  10  CFR  part  20 
for  entry  control  to  very  high  radiation 
areas  containing  irradiators,  and  (4) 
ensure  that  alarms  used  for  entry  control 
purposes  warn  the  activity  supervisor  of 
inadvertent  entries. 

Response:  10  CFR  pert  20  defines  a 
very  high  radiation  area  as  an  area 
where  a  woiioer  could  be  exposed  to  500 
rads  (5  Gy)  m  more  in  one  hour.  This 
differs  significantly  from  the  definition 
in  the  proposed  rule  of  5  rems  (0.05  Sv) 
or  more  in  one  hour.  Accordingly,  the 
DOE  0Bd  NRC  entry  control 
requiremMJts  for  bl^  and  very  high 
raaiation  areas  difiered  significantly. 
However,  to  establish  greater 
consistency  in  radiation  protection 
standards.  DOE  has  adopted  the  NRC 
definitions  for  radiation,  high  radiation 
and  very  high  radiation  areas.  In  li^t  of 
this  change.  DOE  has  revised  the 
provisions  of  the  proposed  rule  for  entry 
control  to  high  aod  very  high  radiation 
areas  along  lines  that  are  similar  to  10 
CFR  part  20.  Tne  overall  result  of  these 
changes  is  to  increase  the  levels  oi 
access  control  for  high  radiation  areas  as 
suggested  by  the  majority  of  the 
commenters.  In  terms  of  dose  rates, 
stringent  entry  controls  are  now 
required  for  radiation  fields  that  could 
result  in  doses  greater  than  1  rem  (0.01 
Sv)  in  an  hour  as  opposed  to  radiation 
fields  that  could  result  in  a  dose  greater 
than  5  rems  (a05  Sv)  in  an  hour. 

Rnai  ruie:  In  response  to  the  change 
in  definitions  of  radiation  areas  coupled 
with  public  comments,  the  proposed 
rule  has  been  revised  as  follows: 

1 .  The  title  to  this  section  has  been 
changed  from  "Very  high  radiation 
areas"  to  "High  and  very  high  radiation 
areas."  This  section  has  been  divided 
into  §  835  502(a)  "High  radiation  areas" 
and  §  835.502^)  "Very  high  radiation 
areas." 

2.  Six  methods  are  presented  that 
specify  acceptable  methods  of  entry 
control  for  kigh  radiation  areas.  Note 
that  although  the  definition  of  high 
radiation  area  applies  to  areas 
contaimng  radiation  fields  that  could 


produce  doses  greater  than  0,1  rem  (1 
mSv)  in  an  hour,  the  stringent  entry 
controls  to  a  high  radiation  area  «e  not 
required  uniiess  the  radiation  field  could 
produce  a  dose  of  1  rem  (0X)1  Sv)  in  an 
hour. 

3.  The  proposed  rule  was  revised  so 
that  an  alarm  that  is  set  off  by  an 
individual  entering  a  high  raidiation  area 
alerts  the  activity  supervisor  of  the 
entry. 

4.  A  provision  consistent  with  10  CFR 
part  20  has  been  added  yvhich  allows  for 
direct  or  electronic  surveillance  has 
been  added. 

5.  A  provision  was  added  to  the  final 
rule  that  requires  entry  controls  which 
are  more  restrictive  than  those  required 
for  hi^  radiation  areas  be  applied  to 
very  high  radiation  areas.  Unlike  the 
NRC.  there  are  not  significant  numbers 
of  DOE  fecihties  that  are  similar  to  each 
other.  Accordingly,  it  was  not 
consideiod  necessary  to  provide 
additional  requirements  on  entry 
controls  for  specific  types  of  facilities  or 
activities,  as  ttie  NRC  did  for  irradiatcws. 

Comment:  Access  controls  for  field 
radiograf^y.  It  was  pointed  out  that 
posting  and  other  controls  were  not 
specified  for  field  radiography. 

Response.  The  posting  requirements 
of  the  proposed  rule  are  considered 
appropriate  for  field  radiography. 
Almough  the  general  provisions  of 
§  835.501(a)  apply  to  field  radiography, 
the  proposed  rule  did  not  impose 
specific  requirements  applicable  to  field 
radiography,  on  entry  controls  to  high 
and  very  high  radiation  areas.  Field 
radiography  was  explicitly  exempted 
from  the  access  control  provisions  for 
higih  radiation  areas. 

Final  rule:  To  clarify  the  DOE  position 
on  entry  controls  for  field  radiography, 
the  stat«nent  exempting  field 
radiography  from  the  provisions  of 
8835.502  was  deleted.  A  new  provision 
was  added  to  the  final  rule  to  provide 
a  mefthod  of  entry  control  that  is 
compatible  with  field  radiography 
operatians. 

Comment:  Exits  fmm  mdiological 
areas.  Commwits  suggested  that  the  rule 
incorporate  the  applicable  OSHA 
regulations  dealing  with  exits  from 
potentially  hazardous  areas. 

Response:  The  provisions  of  the 
proposed  rule,  §  835.501(e),  stated  that 
no  control(s)  shall  be  installed  in  any 
radiological  area  that  would  prevent 
rapid  evacuation  of  personnel  under 
emeigency  conditions.  This  provision  is 
considered  sufficient  to  provide  the 
necessary  guidance  needed  to  ensure 
the  rapid  and  safe  evacuation  of 
personnel. 


Cpino/ nile.  To  clarify  the  DOE 
position,  the  wording  in  §  835.502(c) 
and  §  835.501(e)  were  made  consistent. 

Comment:  Therapy  patients  and 
radioactive  packages.  Commenters 
pointed  out  that  the  proposed  rule  does 
not  address  access  control  to  areas  with 
patients  receiving  radioactive  therapy 
and  areas  where  radioactive  packages 
are  stored. 

Response:  DOE  has  minimal 
involvement  with  administration  of 
radionuclides  to  radioactive  therapy 
patients.  Consequently,  separate 
provisions  for  these  situations  are  not 
included  in  the  final  rule.  The  Umits 
and  controls  in  the  final  rule  pertain  to 
all  DOE  activities  conducting 
radiological  operations,  including 
radiation  therapy. 

Comment:  Specificity  of  access 
control.  Comments  suggested  that  the 
level  of  access  control  for  each 
radiological  area  (i.e..  high  radiation, 
airborne  radioactivity,  and 
contamination  areas)  be  specified. 

Response  The  access  control 
requirements  specific  to  high  and  very 
high  radiation  areas  have  been  clarified. 
Because  of  the  potential  for  immediate 
danger  resulting  from  entry  into  other 
radiological  areas  is  not  as  great  as  for 
hig^  and  very  hi^  radiation  areas,  the 
general  provisions  of  §  835.501  are 
considered  appropriate  for  areas  not 
controlled  as  high  and  very  high 
radiation  areas.  However,  specific 
requirements  for  monitoring  equipment 
and  protective  clothing  are  associated 
with  entry  into  some  of  these  areas. 
These  requirements  are  specified  in 
subpart  E. 

Subpart  G— Posting  and  Labeling 
Section  835  601    General  Requirements 
Comment.  Comparison  to  10  CFR  part 
20.  Several  conunents  were  received 
which  noted  that  the  provisions  for 
posting  and  labeling  contained  in  10 
CFR  part  20  should  be  considered  in 
part  835.  To  ensiire  reasonable  and 
adequate  control  of  radioactive  material 
in  containers,  more  specific 
requirements  and  reasonable  exceptions 
for  the  posting  and  labeling  of 
containers  should  be  incorporated  from 
10  CFR  part  20.  Nothing  was  stated  in 
the  proposed  rule  regarding  posting 
areas  where  radioactive  material  is 
stored.  DOE  should  require  the  same 
posting  as  required  by  10  CFR  part  20 
to  alert  personnel  in  the  vicinity  of  the 
presence  of  radioactive  material. 

Response:'The  requirements  in  the 
final  rule  do  not  apply  to  activities  or 
licensed  material  that  are  reculated  by 
the  NRC  (sea  $  835.1M1)  oTtha  final 
rule),  Section  B35  601(a)  specifies  the 
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labeling  of  containers  of  radioactive 
material  if  adeqiiate  warning  is  not 
provided  by  control  measures  and 
required  posting.  Rulemaking  on  sealed 
raaioactive  source  accountability 
control  which  will  address 
accountability,  labeling,  storage, 
inventory,  integrity  testing,  and  control 
of  radioactive  sources  is  planned. 

Comment:  Standard  for  signs.  The 
standard  for  signs  (including  the     ' 
standard  radiation  symbol)  should  be 
included  in  the  rule.  Guidance  must  be 
provided  on  obtaining  "approved"  signs 
and  identification  of  the  approving 
organization  vkithin  DOE.  ANSI  trefoil 
design  should  be  acceptable  to  comply 
with  the  regulation.  Requirements  for 
the  color  of  the  text  should  be  specified. 

Response  Guidance  for  DOE 
approved  signs  will  be  provided  in  the 
regulatory  guidance  on  posting  and 
labeling.  This  will  include  information 
on  the  symbol  and  acceptable  color  of 
the  text.  The  Department  prefere  to  dte 
industry  standards,  such  as  ANSI,  in 
regulatory  guidance  rather  than 
codification  through  regulation. 

Comment:  Radiation  symbol.  Typical 
radiation  warning  symbols  are  magenta 
(or  purple)  with  a  yellow  backgroimd. 
General  safety  postings  use  yellow  and 
black.  The  use  of  yellow  and  magenta 
(or  purple)  would  be  more  informative 
and  act  as  a  better  warning  than  yellow  . 
and  black. 

Aespo/ise:  Although  the  "magenta  on 
yellow"  color  scheme  has  provided  a 
unique  warning  of  possible  radiation 
hazards,  the  use  of  "black  on  yellow"  is 
also  acceptable  and  consistent  with  10 
CFR  part  20.  The  feding  of  the  magenta 
color  in  simlight  may  reduce  the 
visibiUty  of  the  sign  in  time  thereby 
diminishing  the  warning's  effectiveness. 

Section  835.602    Controlled  Areas 

Comment:  Posting  of  controlled  areas. 
Comments  suggested  that  the  reason  for 
the  area  being  controlled  should  be 
specified  on  the  posting.  Posting  of 
areas  should  not  be  needed  when 
contamination  levels  and  dose  rates 
pose  essentially  no  potential  exposure. 

Response.  Posting  of  controlled'  areas 
warns  workers  that  they  will  be  entering 
an  area  where  they  might  encounter 
radioactive  material  and  therefore  must 
be  more  vigilant.  However,  it  is  not  the 
Department's  intention  that  controlled 
areas  be  posted  when  radiation  fields 
and  radioactive  material  in  these  areas 
do  not  require  additional  posting  under 
the  provisions  of  §  835.603.  Specifying 
the  reason  for  posting  a  controlled  area 
is  inconsistent  with  the  philosophy  of 
providing  more  definitive  posting  closer 
to  the  actual  hazard  (e.g.,  radiation, 
contamination,  or  airborne). 


Comment:  Approval  of  signs. 
Comments  suggested  that  the 
requirement  for  approval  of  signs  used 
to  post  controlled  areas  by  DOE  seemed 
to  be  unnecessary.  Suggestions  to 
provide  guidance  specifying  the  content 
required  on  these  signs  including  the 
standard  radiation  symbol  were  offered. 

Response  and  final  rule:  The  final 
rule  has  been  modified  to  no  longer 
require  signs  used  to  post  controlled 
areas  be  approved  by  the  Head  of  the 
appropriate  DOE  field  organization. 
Selection  and  approval  remains  the 
responsibility  of  the  contractor  to  avoid 
conflict  with  local  security  requirements 
for  posting  controlled  areas. 

Section  835.603    Radiological  Areas 

General:  The  proposed  rule  defined 
radiation  area,  high  radiation  area,  very 
high  radiation  area,  and  airborne 
radioactivity  area  in  conjunction  with 
the  posting  requirements  for  these  areas. 
These  definitions  are  now  included  in 
§  835.2(a). 

Comment-  Definition  of  area  postings. 
The  terms  "radiation  area,"  "high 
radiation  area,"  and  "very  high 
radiation  area"  should  be  defined  in 
§  835.2  and  only  describe  specific 
wording  on  signs  required  for  posting  in 
§835.603. 

Response  and  final  rule:  The 
definitions  for  the  terms  "radiation 
area,"  "high  radiation  area."  and  "very 
high  radiation  area"  have  been  included 
in  §  835.2(a). 

Comment;  Postings.  Comments 
suggested  that,  for  consistency  with  10 
CFR  part  20,  the  sign  for  a  radiation  area 
should  read.  "CAUTION.  RADIATION 
AREA."  The  sign  for  a  h^  radiation 
area  should  read.  "DANGER,  HIGH 
RADIATION  AREA."  Tte  sign  for  a  very 
high  radiation  area  should  read, 
"DANGER.  VERY  HIGH  RADIATION 
AREA." 

Response  and  final  rule:  The 
requirements  for  the  wording  on  the 
signs  have  been  modified  to  add  the 
words  "CAUTION  "  for  radiation  areas, 
"DANGER"  for  high  radiation  areas,  and 
"GRAVE  DANGER"  for  very  high 
radiation  areas. 

Comment:  Very  high  radiation  area 
dose  rate.  The  dose  rate  specifications 
for  very  high  radiation  areas  differ  from 
10  CFR  part  20,  5  rems  (0  05  Sv)  or 
greater  in  1  hour  at  30  cm  from  the 
radiation  source  versus  500  rads  (5  Gy) 
in  1  hour  at  1  meter  from  a  radiation 
source.  These  limits  should  be  the  same 
due  to  the  transient  nature  of 
radiological  workers. 

Response  and  final  rule:  The  dose  rate 
specification  for  a  very  high  radiation 
area  has  been  changed  to  an  absorbed 
dose  in  excess  of  500  rads  (5  Gy)  in  one 


hour  at  one  metw  from  a  radiation 
source.  * 

Comment:  Posting  of  dose  rate. 
Clarification  on  whether  the  dose  rate 
reported  on  the  posting  should  be  based 
on  a  contact  reading  or  a  reading  30  cm 
from  the  source  was  suggested. 
Compliance  with  the  proposed 
§  835.603(c)  would  mandate  changes  to 
the  posting  required  for  identification  of 
radiation  areas.  In  contrast  to  hsting  the 
dose  rate  range  on  a  sign,  an  effective 
entry  control  program  provides 
radiological  information  at  normal 
access  points  or  at  specific  jo))  sites. 
Comments  suggested  that  §  835.603 
specify  the  implementation  of  an  entry 
control  program  through  which 
personnel  entry  will  be  managed. 

Response  and  final  rule:  The  detailed 
information  regarding  the  reporting  of 
specific  dose  rate  information  on 
required  postings  has  been  determined 
to  be  too  detailed  to  be  contained  in  the 
final  rule.  Consequently,  the  proposed 
requirement  to  post  dose  rate 
information  on  or  in  conjunction  with 
each  required  sign  has  not  been 
included  in  the  final  rule. 

With  regard  to  the  alternative  of 
implementing  an  entry  control  program, 
§  835.501(d)  specifies  that 
administrative  procedures  for  activities 
in  radiological  areas  be  developed 
which  "require  authorizations  (to 
perform  work  v«thin  the  area)  that 
include  work-specific  radiation 
protection  measures  specific  for  the 
authorized  work." 

Comment:  Posting  airborne 
radioactivity  areas.  Several  commenters 
discussed  concerns  regarding  posting  of 
airborne  radioactivity  areas  at  10 
percent  DAC.  Some  stated  concern  that 
the  use  of  instantaneous  concentration 
values  would  present  economic 
difficulties.  The  comments  also  stated 
that  DOE  should  employ  the  standard 
practice  currently  utilized  by 
contractors  of  averaging  concentration 
over  an  8  hour  work  shift.  Other 
comments  stated  that  DOE  and  NRC 
definitions  for  "airborne  radioactivity 
areas"  should  be  coordinated  to 
minimize  confusion  between  similar 
work  groups.  10  CFR  part  20  defines 
airborne  radioactivity  areas  as  areas 
either  exceeding  the  DAC  values  oi  an 
area  in  which  an  individual  with  no 
respiratory  protection  could  receive 
more  than  0.6  ALI  or  12  DAC-hours 
(during  the  hours  they  are  present 
during  the  week). 

Response:  The  reliance  on  intake  or 
exposure  determined  over  a  period  of 
time,  such  as  NRC's  12  DAC-hours 
during  a  week,  has  caused 
implementation  concerns.  NRC 
licensees  roust  now  consider  how  many 
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hours  in  a  week  a  worker  could  be 
exposed  to  airborne  radioactive 
material.  Licensees  need  this 
information  to  calculate  at  what  percent 
of  DAC  an  area  will  be  posted.  Many 
NRC  hcensees  will  be  posting  at  nearly 
30  percent  of  the  DAC  values  (12  DAC- 
hours/40  hours=0  3  DAC). 

The  use  of  standard  air  sampling 
techniques  inherently  provides  an 
average  concentration  of  airborne 
radioactivity  over  the  sampling  period 
(typically  per  shift  or  per  day).  Rather 
than  specify  an  averaging  time  period, 
and  potentially  require  modification  of 
facility  sampUjQg  times,  the  original 
value  of  10  percent  DAC  is  retained. 
This  does  not  preclude  the  use  of 
averaging  when  determining  the  need  to 
post  airborne  radioactivity  areas. 
Comment.  Alternate  wording. 
Allowing  the  DOE  field  organization  to 
determine  alternative  wording  for 
radiological  signs  does  not  promote 
standardization  throughout  the  DOE 
complex.  To  keep  from  confusing 
radiological  worKers  working  at 
different  DOE  sites,  or  even  different 
faciUties  within  a  site,  standardization 
forjposting  and  labeling  is  essential. 

Response  and  final  rule:  The 
statements  that  ailowed  alternative 
wording  for  signs  posted  to  deUneate 
radiological  areas  have  been  deleted. 

Comment:  Posting  for  areas  with 
surface  contamination.  The  proposed 
rule  requires  posting  of  surface 
contamination  areas  whereas  10  CFR 
part  20  does  not  address  this  subject. 
Response:  DOE  considers  that  the 
posting  requirements  for  svirface 
contamination  areas  are  essential  for 
protection  of  its  workers  from  surface 
contamination. 

Comment:  Distinguishing  between 
"surface  contamination  areas"  and 
"high  surface  contamination  areas." 
Hie  need  to  distinguish  between 
"surface  contamination  areas"  and 
"high  surface  contamination  areas"  was 
questioned.  Entry  requirements  will  be 
the  same  in  most  cases.  However,  if  not. 
entry  requirements  and  contamination 
levels  can  be  clearly  stated  on  the 
posting.  The  separate  posting  could  be 
confusing. 

Response:  Separate  posting  for  surface 
and  high  surface  contamination  areas  is 
consistent  with  the  graded  approach  for 
radiation  areas.  As  contamination  levels 
increase,  the  level  of  protective  clothing 
and  other  requirements  increase.  High 
surface  contamination  areas  require  a 
buffer  zone  between  the  exit  from  the 
hi^er  level  contamination  area  and  any 
cleaner  area  (e.g.,  exit  from  a  high 
surface  contamination  area  to  a  surface 
contamination  area  or  from  a  surface 
contamination  area  to  a  clean  area). 


Separate  postings  should  increase  the 
employees'  awareness  of  the  level  of 
radiological  hazard  associated  with  the 
posted  area  and  would  not  be  confusing. 

Comment:  Posting  of  "high  surface 
contamination  areas."  As  proposed, 
$  835.603(e)  indicated  that  a  high 
surface  contamination  area  was  to  be 
posted  when  the  contamination  levels 
exactly  equal  the  values  listed  in 
appendix  D 

Response  and  final  nde:  The  final 
rule  ($  835.603(f))  has  been  modified  to 
read  "greater  than  100  times  the  value 
listed  in  appendix  D  of  this  part." 

Subpart  H— Records 

General:  Demonstration  of 
compliance  %vith  the  provisions  of  the 
rule  requires  that  certain  documentation 
and  records  be  maintained.  The  absence 
of  detailed  requirements  in  the 
proposed  rule  resulted  in  several 
comments  requesting  clarification  for 
records  required  by  the  rule.  The  final 
rule  contains  detailed  provisions  for 
records,  where  appropriate.  This  detail 
will  facilitate  consistent  implementation 
of  the  final  rule  throughout  the  DOE 
complex. 

Final  rule:  This  subpart  was 
restructured  to  better  organize  the 
requirements  into  appropriate  sections 
for  general  provisions,  individual 
monitoring  records,  monitoring  and 
workplace  records,  and  administrative 
records. 

Section  835.701  General  Provisions 
(Proposed  §  835.701  Documentation 
Requirements) 

Comment.  Records  retention.  The 
periods  for  retention  of  records  required 
in  the  proposed  rule  was  not  specified. 
Comments  suggested  that  periods  of 
retention  be  addressed. 

Response  and  final  rule.  The  final 
rule  has  been  clarified  by  adding  a  new 
paragraph  requiring  that  records  be 
retainea  until  final  disposition  is 
authorized  by  DOE.  Other  records 
retention  provisions  are  sot  forth  in  DOE 
Order  1324.2A.  It  is  the  Departments 
intention  that  records  be  retained 
consistent  with  the  principles  contained 
in  DOE  Order  1324.2A. 

Section  835.702    Individual  Monitoring 
Records  (Proposed  835  701 
Docimientation  Requirements) 

Final  rule:  Numerous  changes  to  the 
proposed  individual  monitoring 
requirements  were  made  to  reflect  the 
change  from  using  an  AEDE  to  a  CEDE 
dose  limitation  system.  Section 
835.701(c)  and  (e)  of  the  proposed  rule 
were  consolidated  into  §  835.702(a)  of 
the  final  rule.  Section  835.702(c)  of  the 
final  rule  reflects  numerous  editorial 


modifications  to  the  provisions 
originally  proposed  in  §  835.701(g). 

Conunent  Clarification  of 
documentation  requirements.  Several 
commenters  noted  the  need  for 
clarifications  in  the  proposed  records 
requirements  for  internal  dose 
determination,  dose  to  the  embryo/fetus, 
and  data  for  verification  or  recalculation 
of  historical  doses. 

Response  and  final  rule.  The  final 
rule  now  contains  provisions  for  records 
of  estimated  intake  and  radionuclide 
identity  (§835.702(c)(4)(iii))  and  dose 
equivalent  to  the  embryo/fetus  of  a 
declared  pregnant  worker 
(§  835.702(c)(6)).  Clarification  of  the 
provision  in  §835.701(j)  of  the  proposed 
rule  for  records  of  data  necessary  to 
validate  or  reassess  recorded  doses  was 
included  in  §  835.702(g)  of  the  final 
rule. 

Comment  Prior  occupational 
exposure  Several  commenters  noted 
that  the  proposed  rule  did  not  explicitly 
require  the  accounting  for  occupational 
exposure  from  non-DOE  activities.  This 
could  allow  individuals  to  exceed  the 
annual  limit  recommendations 
contained  in  the  Federal  Guidance 
approved  by  the  President  in  1987. 

Response:  The  Department  does  not 
want  any  individual  to  exceed  the 
annual  occupational  exposure  limit. 
Emphasis  must  be  placed  on  the  need  to 
determine  prior  occupational  e)q)osure 
during  the  year  and  maintain  records  of 
this  exposure  for  each  affected 
individual.  Therefore,  the  final  rule 
(§  835.702(d))  requires  that 
documentation  of  all  prior  occupational 
exposure  an  individual  received  during 
the  current  year  be  obtained.  This 
information  will  be  used  to  demonstrate 
compliance  with  the  provisions  of 
§835.202  for  limiting  annual 
occupational  exposure. 

Comment.  Lens  of  the  eye  Comments 
noted  that  the  annual  dose  equivalent  to 
the  lens  of  the  eye  is  not  typically 
assessed  at  some  facilities. 

Response:  Assessments  are  made  as 
applicable  for  the  radiological  hazards 
encountered.  More  specifically,  records 
need  to  be  maintained  only  if 
monitoring  was  required  under 
§  835.402.  Therefore,  if  the  lens  of  the 
eye  dose  equivalent  is  not  required  to  be 
monitored,  then  records  for  such 
monitoring  are  not  required. 

Section  835.703    Monitoring  and 
Workplace  Records  (Proposed  Section 
835  702    Monitoring  and  Area  Control 
Records) 

Final  rule:  Section  835.703(a)  in  the 
filial  rule  consolidates  the  records 
required  regarding  the  results  of 
radiological  surveys  which  were 
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tontained  in  three  different  paragraphs 
in  the  proposed  rule.  Records  for  the 
results  of  surveys,  measurements,  and 
calculations  used  to  determine 
Individual  occupational  exposure  fitim 
internal  and  external  sources  are 
discussed  in  §  835.703(b)  of  the  final 
rule  which  replaced  two  paragraphs  in 
the  proposed  rule.  Section  835  703(d) 
was  added  to  identify  the  records 
required  as  a  result  of  the  provisions  for 
maintenance  and  calibration  of  survey 
instrumentation  and  explicitly  state  the 
requirement  implied  in  §  835.703(a)  of 
the  proposed  rule. 

Ck)mment  ■  Records  of  the  surxvys  for 
ihe  release  of  personal  property. 
Commenters  stated  that  it  would  be 
Impractical  to  document  results  of 
Surveys  for  the  release  of  personal 

f)roperty.  Comments  indicated  that  all 
tems  should  be  sur\'eved  prior  to 
release  from  a  controlfed  area  to  an 
Uncontrolled  area,  but  that  only  the 
results  of  surveys  of  equipment  and 
material  be  documented. 
I  Response  and  final  rule:  Upon 
consideration  of  the  public  comments, 
the  Department  has  removed  the 
requirements  for  maintaining  records  of 
^urve)rs  of  the  release  of  personal 
property.  It  was  the  Department's 
original  intent  not  to  overburden  DOE 
contractors  with  excessive  record 
keeping  requirements.  Accordingly,  the 
fcnal  rule  addresses  records  of  surveys 
for  the  release  of  material  and 
equipment.  Records  explicitly  related  to 
release  requirements  of  material  and 
^uipment  are  contained  in 
8835.1101(d)  of  the  final  rule.  The 
Conditions  for  permitting  release  fi^m 
radiological  areas  are  specified  in 
S835  1101(c)  and  (d). 

Section  835.704    Administrative 
Records 

[   General:  This  section  contains  the 
records  requirements  for  administrative 
)rovision8  in  the  rule,  lliese  Include 
raining  and  ALARA  records,  for 
jxamn)**. 

Coir.mpnt  ALARA  program 
iocurr.entation.  A  number  of 
xmimenters  indicated  that  the 
requirement  to  have  a  formal  ALARA 
Drogram  and  maintain  the  volume  of 
issociated  individual  and  survey 
"ecords  would  result  in  substantial 
ncToased  costs  due  to  the  manpower 
lecessary  to  support  additional  record 
ceeping  and  procedural  requirements. 
Jeveralcomments  were  made  about  the 
ack  of  guidance  on  the  retention  of 
Records. 

I   Response:  Similar  provisions  for 
records  to  those  proposed  in  the  rule 
already  appear  in  DOE  Order  5480  11. 
The  final  rule  provides  more  details 


than  the  existing  Orders  and  defines  the 
records  required  to  be  maintained  and 
retained  to  demonstrate  compliance 
with  the  final  rule. 

Final  rule:  The  Department  has 
included  records  requirements  in  the 
final  rule  which  are  necessary  to 
document  compliance  with  the 
provisions  of  the  rule.  The  final  rule 
requires  records  of  ALARA  actions  for 
the  radiation  protection  program  and 
facility  design  activities. 

Two  paragraphs  regarding  records 
requirements  which  were  not  addressed 
in  the  proposed  rule  were  added.  These 
clarify  documentation  requirements  for 
provisions  contained  in  the  final  rule. 
Paragraph  (c)  of  this  section  provides  for 
documentation  of  the  results  of  internal 
audits.  Paragraph  (d)  of  this  section 
requires  that  written  declarations  of 
pregnancy  of  individuals  be  maintained 

An  editorial  clanfication  to 
S835.703(b)  of  the  proposed  rule  is  now 
reflected  in  §  835.704(e)  of  the  final  rule. 

Subpart  I— Reports  to  Individuals 

Section  835  801    Reports  to  Individuals 

Final  rule:  TTie  final  rule  contains 
provisions  to  report  radiation  exposure 
data  to  indlviduials  foUowing 
termination  of  employment  at  a  DOE 
facility  and  to  all  DOE  workers  on  an 
annual  basis.  The  information 
requirements  for  these  reports  are 
showrn  in  §  835.702(c).  Although  the 
final  rule  specifically  reguires  an  annual 
report  for  each  DOE  worker,  duplicate 
information  need  not  be  provided  when 
a  complete  record  has  been  provided 
following  termination. 

Comment.  Clarification  of  the  terms 
"workers"  and  "employees."  The  use  of 
the  terms  "worker(s)"  and 
"employe«(s)"  interchangeably  in  this 
paragraph  was  confusing  and  should  be 
clarified. 

Response:  A  review  of  the  proposed 
rule  indicates  that  the  interchangeable 
use  of  the  terms  "worker(s)"  and 
"employeefs}"  detracts  from  the  clarity 
of  the  rule.  Ttis  source  of  confasion 
could  prevent  some  individuals  who 
should  receive  reports  under  the 
provisions  of  the  rule  from  receiving 
these  reports. 

Final  rule:  The  terms  "worker(s)"  and 
"employee(s)"  have  been  replaced  by 
the  terra  "individual's)"  throughout  the 
final  rule. 

Comment-  Termination  reports. 
Several  comments  were  received 
concerning  termination  reports.  Specific 
comments  were:  (1)  Allowing  a 
maximum  of  90  days  after  termination 
before  a  tennination  report  must  be 
provided  to  an  individual  is  too  short  to 
permit  proper  evaluation  of  internal 


'  doses  in  some  cases,  (2)  there  are  no 
provisions /or  providing  an  individual 
with  a  written  estimate  of  current  year 
dose  at  the  time  of  termination,  and  (3) 
for  the  case  of  subcontractor  personnel 
employed  on  a  temporary  basis,  does 
DOE  expect  a  termination  report  to  be 
issued  after  each  termination  in  the 
calendar  quarter? 

Response:  It  is  the  Department's 
position  that  the  90  day  period  afier 
termination  allowed  for  responding  to  a 
request  for  a  termination  report  is 
sufficient  to  allow  determination  of 
internal  dose  in  most  cases.  Where  a 
reUabie  determination  of  the  internal 
dose  is  not  available,  a  statement  should 
be  included  in  the  report  to  that  effect. 

The  Department  agrees  with  the  need 
to  provide  written  dose  estimates  to 
individuals  terminating  employment. 
Adopting  such  a  provision  will  fadUtate 
the  transfer  of  workers  between  DOE 
facilities  and  NRC  licensed  facilities. 

For  the  case  of  employees  hired  on  a 
temporary  basis  sevfflal  times  during  a 
calendar  quarter,  a  tennination  report  is 
not  required  each  time  the  individual's 
period  of  employment  ends  unless 
requested  by  the  employee.  However, 
even  if  a  termination  report  is  requested 
each  time  an  individual's  period  of 
employment  ends,  the  90  day  period 
permitted  before  the  report  is  provided 
to  the  individual  could  allow  several 
terminations  to  be  included  in  one 
termination  report.  This  concern 
reinforces  the  DOE  p>osition  that  a 
provision  permitting  written  dose 
estimates  be  included  in  the  final  rule. 

Final  rule:  Section  835.801(b)  requires 
that  a  written  dose  estimate  be  provided 
upon  request  to  an  employee  at  the  time 
01  termination. 

Comment-  Annual  report  to 
individuals.  Comments  on  the  annual 
report  to  individuals  dealt  with 
questions  concerning  the  specific  types 
of  information  to  be  included  in  this 
report,  how  far  back  in  time  cumulative 
dose  should  be  assessed  from,  and  who 
is  responsible  for  providing  these 
reports  to  subcontractor  employees. 

Response:  The  cateeories  of  oose 
information  required  to  be  recorded  in 
§  83S.702(c)  of  the  final  rule  are 
required  to  be  included  in  the  annual 
report.  Cumulative  dose  is  to  be 
recorded  from  January  1, 1989.  The  final 
rule  clearly  identifies  the  contractor  as 
being  responsible  for  ensuring  that 
annual  occupational  exposure 
informatioD  is  provided  to  individuals 
enipioyed  at  a  faciUty  or  site. 

Final  rule:  5>ection  335.801(a)  was 
revised  to  provide  specific  information 
on  the  content  of  dose  reports  provided 
by  EXDE  facilities  and  activities  to 
monitored  individuals.  The  data 
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recorded  under  §  835.702(c)  are 
specifically  required  to  be  reported. 

Comment:  Occurrence  reporting. 
Comments  questioned  whether 
individuals  identified  in  reports 
required  by  proposed  §  830.350  must 
receive  copies  of  such  reports  each  time 
one  is  transmitted  to  DOE  or  do  these 
individuals  need  only  receive  a  copy  of 
the  final  report. 

Response:  Copies  of  reports 
containing  individual  dose  information 
required  under  Departmental 
requirements  for  occurrence  reporting 
and  processing  must  be  sent  to 
individuals  identified  in  these  reports. 

Comment.  Planned  special  exposure. 
Comments  recommended  providing  an 
exposure  report  to  individuals  no  later 
than  30  days  after  a  planned  special 
exposure. 

Response:  Section  835. 204(e)  of  the 
final  rule  requires  that  reports  of  doses 
received  during  the  planned  special 
exposure  be  submitted  to  DOE. 
Accordingly,  a  copy  of  this  report 
should  be  provided  to  the  exposed 
individual. 

Final  rule:  Section  835.801(e)  has 
beejvfnodified  to  require  that  reports  of 
doses  received  during  planned  special 
exposures  be  transmitted  to  the  exposed 
individual  at  a  time  no  later  than  the 
time  this  information  is  transmitted  to 
DOE. 

Subpart  f— Radiation  Safety  Training 

Comment:  Training  content. 
Comments  noted  that  this  subpart 
provides  a  welcome  feature  in  that  it 
clearly  allows  for  the  training  content  to 
be  specifically  tailored  to  the  activities 
conducted  at  a  given  facility. 

Comment:  Comparison  to  10  CFR  part 
20  Comments  noted  that  10  CFR  part  20 
does  not  discuss  radiation  safety 
training  requirements. 

Response:  NRC  requires  radiation 
safety  training  in  10  CFR  part  19  DOE 
considers  the  training  program 
requirements  as  an  essential  provision 
in  the  rule. 

Section  835  901    General  Employees 

Comment.  Minimum  generic  subject 
matter.  DOE  Order  5480.11  provides 
minimum  generic  subject  matter 
standards  while  the  proposed  rule  did 
not.  Identifying  required  subject  matter 
for  occupational  worker  training  will 
help  standardize  such  training  across 
the  DOE  complex. 

Response:  Providing  the  generic 
subject  matter  requirements  is 
considered  too  detailed  for  the  rule. 
Specific  training  subject  matter  is 
presented  in  the  DOE  standardized  core 
training. 


Comment:  Prenatal  exposure  risk 
information.  Comments  suggested  that 
this  section  contained  detail  which  was 
more  appropriate  for  a  "lower  tier 
document"  and  was  inconsistent  with 
the  level  of  detail  contained  in  this 
subpart.  References  to  providing 
prenatal  expostu*  risk  information  was 
also  viewea  as  possibly  discriminatory 
since  radiation  safety  orientation  should 
provide  information  regarding  risks  to 
all  occupational  workers,  not  just 
women. 

Response  and  final  rule:  The  final 
rule  has  been  modified  to  omit  reference 
to  specific  subject  matter  requirements. 
The  DOE  standardized  core  training 
provides  the  subject  matter 
requirements  to  be  used  throughout  the 
DOE  complex.  This  standardized  core 
training  for  radiological  workers 
includes  material  on  prenatal  exposure 
risks,  the  applicable  exposure  limit,  and 
DOE  policies  related  to  the  voluntary 
declaration  of  pregnancy. 

Comment:  Training  to  enter  a 
controlled  area.  Commenters  noted  that 
when  a  controlled  area  encompasses  a 
very  large  area,  such  as  the  Idaho 
Chemical  Processing  Plant  or  the  Oak 
Ridge  K-25  site,  that  a  facility  for 
training  would  have  to  be  set  up  outside 
the  controlled  area  since  occupational 
workers  would  be  required  to  be  trained 
to  gain  access  to  the  controlled  area.  It 
was  suggested  that  untrained 
occupational  workers  be  allowed  to  be 
escorted  by  trained  individuals. 
Commenters  also  suggested  modifying 
the  language  in  the  proposed  rule  such 
as  requiring  the  radiation  safety 
orientation  "prior  to  potential  exposure 
to  radiation"  rather  than  "admission  to 
controlled  areas"  or  training  be  given  to 
"all  occupational  workers  who  may  be 
granted  unescorted  access  to  a 
controlled  area."  Other  comments 
suggested  that  the  possibility  of  entry 
into  a  controlled  area,  rather  than 
simply  the  admission  to  a  controlled 
area,  should  be  used  as  a  criterion  for 
requiring  the  orientation  training  for 
occupations!  workers. 

Response  A  Departmental  objective  is 
that  appropriate  protection  be  provided 
to  its  workers.  This  includes  provisions 
for  training  prior  to  performing 
radiological  work  or  receiving 
radiological  exposiu«.  For  consistency, 
the  final  rule  no  longer  refers  to 
orientation,  but  provides  training 
requirements  for  general  employees, 
radiological  workers,  and  radiological 
control  technicians.  As  presented,  the 
final  rule  allows  access  to  controlled 
areas  prior  to  training  if  the  individual 
will  not  receive  occupational  exposure. 
Appropriate  controls,  however,  must  be 


in  place  to  enstire  that  these  personnel 
receive  no  occupational  exposure. 

Final  rule:  The  final  rule  nas  been 
modified  to  require  that  radiation  safety 
training  be  given  to  general  employees 
prior  to  receiving  occupational  exposure 
during  access  to  controlled  areas. 

Comment:  Examinations.  Several 
commenters  questioned  the  need  for 
occupational  workers  entering  a 
controlled  area  who  receive  radiation 
safety  orientation  to  demonstrate  their 
understanding  of  that  material  by 
passing  an  examination. 

Response:  Many  standard  training 
practices,  especially  those  in  the 
commercial  nuclear  industry,  include 
requirements  for  individuals  to 
demonstrate  knowledge  through 
successful  completion  of  an 
examination.  This  serves  to  document 
that  personnel  granted  unescorted 
access  understand  where  access  is 
permitted  and  which  areas  to  avoid.  The 
purpose  of  the  examination  is  not  to 
inconvenience  individuals,  but  to  assure 
a  minimal  level  of  knowledge  which 
assures  the  individual's  radiation  safety. 

Comment:  Training  at  other  sites  or 
facilities.  Comments  suggested  deletion 
of  the  reference  to  "at  that  facility"  in 
the  requirements  for  radiation  safety 
orientation  discussed  in  the  first 
sentence  of  §  835.901(a)  of  the  proposed 
rule.  In  a  similar  vein,  other  comments 
questioned  if  it  is  required  for 
employees  with  certified  training  fi-om 
other  sites  be  examined  for  knowledge 
or  radiation  safety  and  suggested  that 
the  reference  to  training  from  another 
facility  is  more  appropriate  for 
regulatory  guidance. 

Response  and  final  rule:  Permission 
to  accept  generic  training  provided  by 
other  sites  or  facilities  is  an  important 
concept  and  is  appropriate  for  inclusion 
in  the  rule.  An  individual  who  has 
received  the  generic  training  at  another 
site  or  facility  would  only  need  to  be 
trained  and  examined  on  the  site- 
specific  information.  The  proposed  rule 
was  modified  to  accommodate  the 
transfer  of  generic  radiation  safety 
training  between  sites. 

Comment:  Retraining.  Retraining 
frequency  and  clarification  as  to  what 
constitutes  significant  change  were 
questioned  by  some  commenters.  A 
suggestion  to  incorporate  retraining 
frequency  into  regulatory  guidance  was 
offered. 

Response:  Stating  the  interval  at 
which  retraining  is  to  be  provided  is 
considered  essential  to  this  subpart. 
Retraining  is  to  be  provided  to  all 
general  employees  who  received  the 
initial  training  and  whose  assignment 
would  require  them  to  enter  controlled 
areas  where  they  may  receive 
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occupational  expostue.  Discretion  is 
purposely  left  to  the  site  to  evaluate  the 
significance  of  changes  to  radiation 
protection  pohcies  and  procedures. 

Section  835.902    Radiological  Workers 

Comment:  Radiological  worker's  level 
of  training.  Comments  questioned  the 
discussion  in  the  introductory  remarks 
of  the  proposed  rule  with  regard  to  the 
Department's  policy  of  making  safety  a 
line  management  responsibihty.  The 
commenter  suggested  that  in  order  to 
achieve  this  goal,  additional  training  of 
radiation  workera  may  be  required. 

Response:  A  radiological  worker  who 
is  informed,  alert,  and  aware  of  the 
radiological  conditions  and  hazards  in 
the  work  area  will  be  able  to  minimize 
exposure  while  performing  work  tasks. 
Standardized  DOE  training  materials 
emphasize  the  importance  of  the 
waiter's  role  in  maintaining  radiation 
safiaty. 

Comment:  Training  preceding 
assignment.  Commenters  noted  that  the 
statement  that  "training  shall  precede 
assignment  as  a  radiation  worker,  or  it 
may  be  concurrent  with  assignment  as 
a  radiation  worker  if  the  woilcer  is 
accompanied  by  and  under  the  direct 
supervision  of  a  trained  radiation 
worker"  is  contradictory. 

Response  and  final  rule  The  language 
in  the  final  rule  was  changed  to  clarify 
the  requirement. 

Comment.  Level  of  detail  related  to 
subject  matter.  Comments  indicated  a 
need  to  develop  more  comprehensive 
radiation  worker  training  for  their 
activity.  Other  comments  suggested  the 
need  for  additional  specificity  of  subject 
matter  to  clarify  the  requirements  of  the 
proposed  rule.  Additional  clarification 
was  requested  regarding  what  is  to  be 
demonstrated  as  part  of  the  examination 
(i.e.,  general  radiation  safety  concepts  or 
specific  tasks,  such  as  self-monitoring 
for  contamination).  Commenters  felt  the 
need  to  "demonstrate"  (i.e., 
encompassing  practical  factors)  should 
be  determined  by  a  job/task  analysis  and 
was  inappropriate  to  be  included  in  the 
proposed  rule.  Clarification  regarding 
what  constitutes  "demonstration"  was 
reouested. 

nesponse:  The  standardized  core 
training  currently  provides  the  subject 
matter  requirements  for  radiological 
worker  training  to  be  used  throughout 
the  DOE  complex.  Most  site-specific 
training  includes  a  demonstration  (e.g., 
donning  and  removing  protective 
clothing  and  equipment)  to  verify  the 
individual's  knowledge  and  capability 
to  function  safely.in  radiological  areas. 

Final  rule:  The  final  rule  does  not 
require  the  "demonstration  prior  to  an 
unsupervised  assignment." 


Comment:  Testing  radiological 
workers.  Comments  suggested  that  the 
proposed  rule  leaves  several  important 
issues  related  to  testing  radiological 
workera  unresolved;  such  as  what  to  do 
with  employees  failing  the  exam  and 
whether  or  not  retraining  also  includes 
re-testing. 

Response:  The  level  of  detail 
requested  vn\h  regard  to  administering 
and  evaluating  examinations  is 
provided  in  DOE's  standardized  core 
training  documents. 

Comment:  Retraining.  Comments 
suggested  deleting  the  reference  to  a 
retraining  frequency  of  every  2  years 
and  including  it  in  guidance. 

Response:  Stating  the  interval  at 
which  retraining  is  to  be  provided  is 
considered  essential  to  this  subpart.  The 
final  rule  provides  the  maximum 
allowable  time  before  an  individual 
must  be  retrained. 

Section  835.903    Radiological  ConUt>l  ^ 
Technicians 

Comment:  Details  on  methods. 
Comments  suggested  that  the  proposed 
rule  was  too  specific  regarding  "details 
on  methods"  and  recommended  this 
level  of  detail  be  addressed  in 
implementation  guidance. 

Response:  The  specifics  of  the 
training  are  included  in  standardized 
DOE  core  training  materials.  Requiring 
classroom  and  appHed  training  is 
considered  essential  to  assure  consistent 
appUcation  of  the  final  rule. 

Comment:  Training  preceding 
performance  of  tasks.  Comments  noted 
that  the  statement  "training  shall 
precede  pwformance  of  tasks  assigned 
to  radiation  protection  technicians,  or  if 
the  individual  is  accompanied  by  and 
under  the  direct  supervision  of  a  trained 
person,  it  may  be  concurrent  with  such 
task  assignments"  is  contradictory. 

Response  and  final  rule:  The  language 
in  the  final  rule  was  changed  to  clarify 
the  requirement. 

Subpart  K— Design  and  Control 

Section  835.1001    Design  and  Control 

Conunent:  Terminology.  Commenters 
felt  that  this  section  could  be  improved 
by  eliminating  the  word  "workplace" 
from  the  term  "controlled  workplace 
areas,"  and  requiring  that  equipment 
design  as  well  as  facility  design  be  used 
as  a  method  to  maintain  radiation 
exposures  as  low  as  reasonably 
achievable 

Response:  The  clarification  obtained 
by  accepting  the  suggested  changes  will 
strengthen  this  section  and  reduce 
implementation  difficulties  within  the 
DOE  complex.  In  addition,  the 
introductory  sentence  of  this  section  has 


been  edited  in  Jight  of  DOE  intention  to 
codify  the  ALARA  process  based 
primarily  on  the  methods  used  to 
achieve  ALARA  objectives. 

Final  rule:  Section  835.1001  of  the 
proposed  rule  was  revised  in 
accordance  with  the  considerations 
discussed  above.  Because  a  new 
provision  to  the  rule  has  been  added  in 
response  to  the  following  comment,  this 
section  has  been  listed  as  §835.1001(8) 
in  the  final  rule. 

Comment:  Applicability  at 
remediation  sites.  Comments  strongly 
suggested  that  the  primary  methods  for 
workplace  controls  described  in  the 
proposed  rule  will  not  work  at 
remediation  sites.  These  sites  can  only 
use  administrative  controls  to  regulate 
radiation  exposure  in  the  workplace. 
DOE  needs  to  state  that  administrative 
controls  may  be  used  as  a  primary 
control  method  if  physical  design 
controls  are  not  practical. 

Response:  Physical  design  controls  for 
radiation  exposure  are  intended 

{>rimarily  for  use  in  workplaces  that  are 
ocated  within  structures  providing  a 
foundation  for  the  installation  of  these 
features.  Tlie  types  of  activities 
occurring  at  remediation  sites  are  not 
performed  within  structures.  Thus, 
physical  design  controls  may  be 
impractical  and  administrative  controls 
will  be  required  to  control  radiation 
exposiue.  In  addition,  it  is  likely 
portions  of  the  decontamination  and 
decommissioning  efforts  facing  EKDE  in 
the  near  future  will  be  performed  at 
locations  in  which  utiUzation  of 
physical  controls  is  impractical.  To 
provide  the  flexibility  necessary  to 
address  these  types  of  activities,  DOE 
agrees  that  the  proposed  rule  should  be 
modified  to  allow  the  use  of 
administrative  controls  imder  certain 
conditions. 

Final  rule:  Section  835.1001(b)  has 
been  added  to  the  final  rule  to  explicitly 
permit  the  use  of  administrative 
controls  for  specific  activities  where  the 
use  of  physical  design  features  are 
demonstrated  impractical. 

Section  835.1002    Facility  Design  and 
Modifications 

Comment:  Design  objectives  for 
controlling  personnel  exposure.  A 
number  of  comments  were  received 
concerning  the  design  objectives  for 
controlling  personnel  exposure.  Specific 
comments  were  as  follows:  (1)  The  time 
period  over^which  the  design  objective 
for  average  exposure  levels  diu-ing 
continuous  occupancy  is  to  be 
maintained  should  be  specified,  (2)  the 
design  objective  for  continuous 
exposure  should  be  set  at  0.1  rem  (1 
mSv)  from  external  sources.  (3)  the 
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desigD  objective  should  be  changed  to  a 
design  requiieooMit,  and  (4)  an 
allowance  for  evaluation  of  the  cost 
benefit  should  be  added  to  the 
expectation  of  limiting  a  radiation 
worker's  exposure  in  areas  where 
exposure  is  genwally  not  continuous. 

Response.  (1)  The  Department  agrees 
that  tot  clarity  in  implementing  the 
provisions  of  this  section,  the  time 
period  over  which  the  average  exposure 
levels  to  be  maintained  should  be 
specified. 

(2)  A  design  objective  af  0.1  rem  (1 
mSv)  in  one  year  for  continuous 
exposure  is  not  considered  necessary  to 
ensure  that  DOE  workers  are  properly 
protected.  The  currmit  design  goal  of  1 
rem  (0  01  Sv)  in  a  vear  for  continuous 
exposure  is  one  fifth  of  the  occupational 
dose  limit  in  §  835.202.  Average  yearly 
dose  to  individuals  exposed  at  DOE 
faciUties  is  only  a  fraction  of  this  level 
as  discussed  in  section  n.B.l.c.  The 
costs  associated  with  modifying  facility 
design  to  reduce  exposure  rates  by  90 
percent,  when  the  anticipated  dose  to 
DOE  employees  could  not  be  greatly 
reduced,  is  not  considered  necessary 
wheii  comparing  costs  and  resulting 
benefits. 

(3)  Changing  the  design  objective  to  a 
design  requirement  will  force  all 
activities  to  meet  the  specific  dose 
levels  specified  in  the  final  rule 
regardless  of  any  extenuating 
circumstances.  The  requirements  in  the 
proposed  rule  provide  the  flexibility  to 
encompass  situations  where  it  is 
impractical  to  meet  design  goals  either 
because  of  excessive  costs  (cost  benefit 
consideratioDs)  or  other  extenuating 
circumstances. 

(4)  As  previously  stated,  using  the 
term  "design  objective"  instead  of 
"design  reouirement"  provides 
allowance  for  evaluation  of  the  cost 
versus  benefit  in  the  application  of 
design  features  to  limit  worker 
exposure. 

Final  rule:  Section  835.1002(b)  was 
modified  to  specify  that  the  design 
objective  for  continuous  occupancy  is 
based  upon  2000  hours  per  year. 

Comment:  Dose  reduction  objectives. 
The  design  objective  which  states, 
"under  normal  conditions  to  avoid 
releases  to  the  workplace  atmosphere," 
is  intended  to  prevent  internal 
exposure.  ALARA  activities  are 
expected  to  optimize  AEDE  (TEDE  in 
the  final  rule).  The  two  objectives, 
preventing  internal  exposure  and 
optimizing  TEDE.  are  not  always 
compatible. 

Response:  The  two  objectives, 
preventing  internal  exposure  and 
optimizii^  TEDE,  are  not  incompatible. 
The  requirement  to  avoid  releases  of 


radioactive  material  to  the  workplace  is 
the  basic  approadi  to  maintaining 
control  of  Uie  worlqiUce  and  reducing 
the  probabiUty  of  internal  exposure. 
This  requirement  is  intended  to  reduce 
the  possibility  of  a  situation  occurring 
in  which  an  individual  could  be 
internally  exposed.  However,  in  cases 
where  a  release  of  material  has 
occurred,  the  objective  is  to  reduce  the 
total  dose  received  by  an  individual 
from  internal  and  external  sources  to  as 
low  as  reasonably  achievable. 

Section  835.1003    Control  Procedures 

Comment:  Redundant  requirements. 
All  of  the  requirements  in  this  section 
appear  elsewhere  in  the  proposed  rule. 
If  this  paragraph  is  retained,  and  a  DOE 
contractor  were  to  violate  one  of  its 
requirements,  the  contractor  would  also 
violate  another  requirement  and  thus  be 
in  double  jeopardy. 

Response:  The  intent  of  this  section  is 
to  specify  requirements  for  the  control 
of  exposure  levels  permitted  in  the 
woricplace.  All  other  sections  of  the 
proposed  rule  provide  limitations  on  the 
dose  actually  received  by  an  individual, 
but  do  not  place  any  limitations  on 
exposure  levels  permitted  in  the 
workplace.  This  section  provides  the 
levels  of  external  radiation  fields  and 
concentrations  of  radioactive  material 
necessary  to  demonstrate  control  of  the 
workplace  environment.  Although  the 
provisions  in  this  section  are  not 
intended  to  place  a  contractor  in 
"double  jeopardy,"  doses  to  individuals 
that  exceed  the  limits  specified  in  other 
parts  of  the  proposed  rule  are 
considered  indications  that  a  contractor 
is  not  properly  controlling  the 
workplace  environment.  Note  that 
compliance  with  the  provisions  of  this 
section  are  intended  to  be  demonstrated 
through  the  methods  used  for  workplace 
monitoring  specified  in  subpart  E. 

Final  nile:To  clarify  the  intent  of  this 
section  the  following  changes  haveUeen 
made  to  the  final  rule: 

1.  The  provision  in  §  835.1003(a)  has 
been  modified  to  include  the  use  of 
design  features  and  administrative 
control  procedures  in  the  control  of  the 
workplace. 

2 .  All  of  subpart  E.  as  opposed  to 
§  835.402,  has  been  referenced  in 

§  835.1003(b)  in  regard  to  the  methods 
used  to  demonstrate  compliance  with 
this  section.  This  revision  was  made  to 
include  the  methods  used  for  workplace 
monitoring  among  the  methods  used  to 
demonstrate  compliance  with  this 
section. 


Subpart  L— Releases  of  Materials  and 
Equipment  From  Radiological  Areas 

Section  835.1101    Releases  of  Materials 
and  Equipment  From  Radiological  Areas 

Comment:  Difference  from  10  CFR 
part  20.  The  proposed  rule  addressed 
requiremoits  for  the  release  of  materials 
and  equipment  &t)m  radiological  areas 
that  are  not  included  in  10  CFR  part  20. 

Response:  Although  there  are 
differences  between  10  CFR  parts  835 
and  20,  the  purpose  of  both  parts  to 
regulate  the  respective  activities  to 
achieve  optimal  protection  for  the 
worker,  public,  and  environment  is 
identical.  DOE  has  chosen  to  address 
requirements  regarding  reloeise  of 
materials  and  equipment  which  the 
NRC  has  chosen  not  to. 

Comment:  Clarification  for  use  of  this 
section.  Clarify  whether  the 
requirements  in  this  section  of  the 
proposed  rule  apply  to  radiological 
areas  established  for  external  radiation 
control  purposes  only. 

Response.  The  provisions  for  release 
of  contaminated  material  only  apply  to 
radiological  areas  established  to  control 
surface  or  airborne  radioactive  material. 
It  is  expected  that  an  area  posted  solely 
for  the  presence  of  external  radiation 
would  not  contain  material  or 
equipment  with  contamination  levels 
that  exceed  the  levels  listed  in  appendix 
D.  If  a  contaminated  item  was  found  in 
a  radiological  area  originally  established 
only  for  external  radiation  control,  this 
area  would  be  re-posted  to  indicate  the 
presence  of  contamination. 

Comment:  Requirements  for  releasing 
radioactive  material  to  an  uncontrolled 
area.  Requirements  for  releasing 
radioactive  material  firom  controlled 
areas  and/or  radiological  areas  to  an 
uncontrolled  area  should  be  provided. 

Response:  Provisions  for  the  release  of 
radioactive  material  to  uncontrolled 
areas  are  contained  in  DOE  Order 
5400  5;  DOE  intends  to  incorporate 
these  provisions  in  subsequent 
rulemaking. 

Comment.  Remedial  action  sites.  For 
remedial  action  sites,  commenters  stated 
that  alternative  provisions  must  be 
established  which  ensure  worker  safety 
and  allow  for  daily  release  of  materials 
and  equipment  bom  radiological  areas 
without  unduly  burdening  the 
contractor  with  monitoring  and 
reporting  requirements. 

Commenters  noted  that  the 
requirements  for  release  of  equipment 
from  contaminated  radiological  areas, 
when  coupled  with  the  requirements  for 
controlling  inadvertent  transfer  pf 
removable  surfeoe  ctmtamination  to 
locations  outside  of  radiological  areas, 
are  not  workable  at  some  remediation 
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sites.  Similar  provisions  in  existing  DOE 
Orders  have  been  modified  to 
accommodate  specific  operations. 
Surveys  adequate  to  demonstrate 
compliance  with  the  criteria  of  this 
section,  under  conditions  at  remedial 
sites,  are  impossible  to  perform  in  a 
timely  manner.  Without  the  exceptions 
described  above,  the  cost  of  doing 
business  would  escalate. 

Response:  With  regard  to  worker 
protection  at  remedial  action  sites, 
regulatory  guidance  is  planned  which 
will  address  concerns  specific  to  these 
operations. 

The  subject  requirements  for  control 
and  release  of  material  from  radiological 
areas  are  considered  basic  and  necessary 
to  DOE  radiological  operations. 
Requests  for  exemptions  from  these 
requirements  are  highly  dependent  on 
site-specific  factors  and  compensatory 
measures.  Such  requests  for  exemptions 
must  be  bandied  in  accordance  with  10 
CFR  part  820. 

Comment:  Survey  requirements  for 
remedial  action  sites.  Requiring  air 
sampUng,  radon  monitoring,  and  release 
surveys  are  neither  practical  nor  feasible 
to  implement  at  a  remedial  action  site. 

Response:  The  level  and  scope  of 
surveys  are  dictated  by  the  nature  of  the 
^te's/faciUty's  operations.  As  many  of 
the  remedial  action  site  operators' 
concerns,  as  possible,  will  be  addressed 
by  regulatory  guidance.  These  concerns 
may  be  addressed  through  the 
exemption  request  process  as  provided 
in  10  CFR  part  820  The  conditions  for 
release  of  materials  and  equipment  from 
radiological  areas  estabUshea  to  control 
surface  or  airborne  radioactive  material, 
as  hsted  in  the  proposed  rule,  were 
retained. 

Comment  Conditional  release 
criteria.  The  conditional  release  criteria 
specified  in  this  section  should  be 
modified  to  reflect  the  detection 
capabilities  of  available  field 
instrumentation.  The  proposed  rule 
applies  to  movement  of  material  and 
equipment  from  radiological  areas  to 
controlled  areas  which  imphes  a  level  of 
control  is  implemented.  Field 
instrumentation  with  the  sensitivity  to 
detect  appendix  D  levels  is  not 
available.  Laboratory  equipment  would 
need  to  be  purchased.  Existing  portable 
radiation  detection  instruments  in  use  at 
some  sites,  which  are  representative  of 
the  best  available  technology,  are  not 
capable  of  detecting  some  of  the 
contamination  levels  specified  in 
appendix  D  (e.g..  »oSr/«>Y,  «b1,  aiaRa/ 
«"Ac).  Changing  the  wording  to  "under 
laboratory  conditions"  was  suggested. 

Response  and  final  rule:  Thennal 
rule  has  been  modified  in  appendix  D, 
raising  the  transuranics  value  from  300 


dpm/100  cm2  to  500  dpm/100  cm^.  Any 
other  requests  for  exceptions  and 
exemptions  to  the  final  rule  can  be 
submitted  to  DOE  under  the  provisions 
of  10  CFR  part  820 

Comment:  Control  procedures. 
Minimally  acceptable  monitoring  and 
control  procedures  for  movement  of 
contaminated  materials  from  one 
radiological  area  to  another  should  be 
required  and  described. 

Response:  Regulatory  guidance  will 
be  developed  describing  acceptable 
methods  for  complying  with  the 
provisions  of  the  final  rule  on  the 
movement  of  contaminated  material 
between  radiological  areas. 

Comment:  Removable  contamination. 
Commenters  indicated  that 
§835  1101(c)  of  the  proposed  rule  was 
luiclear  since  it  only  addressed  fixed 
contamination.  With  the  controls 
specified  in  the  proposed  paragraph, 
removable  contamination  below  some 
reasonable  level  should  be  included  in 
addition  to  fixed  contamination. 

Response  and  final  rule:  The  final 
rule  was  clarified  to  include  the 
provisions  for  removable  contamination 
specified  in  appendix  D. 

Comment:  Release  record.  Records  are 
not  necessary  for  release  from  a 
radiological  area  to  a  controlled  area 
because  of  the  continuing  control  of  the 
item  or  material.  Comments  suggest  that 
the  records  requirement  be  applied  only 
to  the  unrestricted  release  from  the 
controlled  area. 

Response:  Records  of  the  items 
released  from  a  radiological  area  are 
needed  to  ensure  that  the  item  can  be 
tracked  and  that  the  radiological  history 
of  the  item  is  known. 

Comment:  Survey  date.  Clarify  the 
wording,  "the  date  the  last  monitoring 
operation,"  so  that  the  intent,  "the  date 
on  which  the  release  survey  was 
performed,"  is  clear. 

Response  and  final  rule:  The  wording 
"the  oate  the  last  monitoring  operation" 
was  replaced  with  "the  date  on  which 
the  release  survey  was  performed." 

Subpart  N— Accidents  and  Emergencies 
(Proposed  Subpart  M) 

General:  Comments  were  received  on 
the  appropriateness  of  the  section  on 
accidents  and  emergencies  in  the 
Department's  standards  for  occupational 
radiation  protection.  Of  particular  note 
was  a  comparison  to  10  CFR  part  20, 
which  does  not  contain  similar 
provisions. 

Response:  In  reconsidering  the 
purpose  of  this  subpart,  the  Department 
provides  requirements  for  controlling 
exposures  under  accident  and 
emergency  conditions.  In  order  to 
convey  only  those  requirements 


necessary  to  assure  that  worker  health 
and  safety  is  (maintained,  however,  the 
subpart  was  edited  to  delete  sections  not 
directly  applicable  to  the  control  of 
exposure  to  IX>E  employees  luider 
accident  and  emergency  conditions. 

Section  835.1301    General  Provisions 
(Proposed  Section  835.1201 
Acadental  and  Emergency  Exposures) 

Final  rule:  The  title  of  this  section  was 
changed  to  more  clearly  reflect  the 
contents  of  the  section.  Other  changes  to 
the  language  in  this  section  were  made 
in  order  to  assure  the  uniform 
application  of  the  provisions  of  the  final 
rule  throughout  the  DOE  complex 
These  changes  were  editorial  only  and 
did  not  affect  the  technical  content  of 
the  language  in  the  rule. 

Section  835.1302    Emergency  Exposure 
Situations.  (Proposed  Sections  835.1202 
General  Considerations  and  835.1203 
Emergency  Situations) 

Final  rule:  The  title  of  this  section  was 
changed  to  reflect  clearly  the  contents  of 
the  section.  Guidelines  for  controlling 
emergency  exposures  were  moved  into 
this  section  from  proposed  §835.1203 
and  condensed  into  a  tabular  format  for 
easier  understanding  which  clarifies  the 
Departmental  policy  regarding 
emergency  exposures.  The  final  rule 
only  provides  emergency  exposure 
guidelines  for  preventing  major  property 
damage  and  lifesaving  or  protection  of 
large  populations.  Emergency  exposure 
guideUnes  for  the  recovery  of  deceased 
victims  are  no  longer  specified  in  this 
rule  because  such  guidelines  are  more 
appropriately  covered  by  si  e 
procedures. 

The  references  to  an  Emergency 
Director  were  removed  since  this  title 
could  vary  from  site  to  site.  This  level 
of  specificity  was  inconsistent  with  the 
purpose  of  the  rule  to  provide 
requirements  for  controlling  exposure 
under  accident  and  emergency 
conditions.  Emergency  response 
directives  provide  DOE  standards 
regarding  emergency  response 
organization. 

Section  835.1304    Nuclear  Accident 
Dosimetry.  (Proposed  Section  835.1204 
Nuclear  Accident  Dosimetry) 

Comment  Nuclear  accident 
dosimetry  accuracy.  Commenters  noted 
that  this  section  places  accuracy 
requirements  on  nuclear  accident 
dosimetry  which  may  not  be  attainable 
There  does  not  appear  to  be  a  way  for 
facilities  to  test  their  systems  against 
these  criteria  because  there  is  no  well- 
characterized  irradiation  facility  in 
operation.  The  two  year  implementation 
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period  may  not  be  sufficient  to  resolve 
this  issue. 

Response:  Although  the  accuracy 
requirements  for  nuclear  accident 
dosimetry,  as  presented  in  the  proposed 
rule,  are  largely  identical  to  the 
requirements  of  DOE  Order  5480.11,  the 
Department  acknowledges  that 
capability  to  demonstrate  compUance 
with  this  acauacy  requirement  is 
subject  to  availability  of  an  appropriate 
irradiation  bdlity. 

Final  rule:  The  final  rule  no  longer 
contains  any  language  regarding  the 
accuracy  requirements  for  nuclear 
accident  dosimetry.  The  final  rule 
describes  the  necessary  elements  for 
nuclear  accident  dosimetry  programs. 

Appendix  A — Derived  Air 
Concentrations  {D AC)  for  Controlling 
Radiation  Exposure  to  Workers  at  DOE 
Facilities 

Comment:  Difference  between  10  CFR 
parts  20  and  835.  Commenters  noted 
that  the  proposed  rule  did  not  contain 
the  level  of  detail  contained  in  the 
discussion  in  appendix  B  to  10  CFR  part 
20. 

Response:  DOE  emphasizes 
determination  of  internal  dose  using 
bioassay  measurements  instead  of  air 
monitoring  data;  therefore,  much  of  the 
information  in  appendix  B  to  lOCFR 
part  20  is  not  applicable  to  10  CFR  part 
835. 

Fjna7  rule:  The  final  rule  has  been 
modified  to  list  descriptive  derived  air 
concentration  (DAC)  information, 
formerly  addr^sed  in  appendix  E,  in 
appendix  A. 

Comment:  Units  for  derived  air 
concentrations.  The  commenter  stated 
that  appendix  A  is  somewhat  confusing 
by  having  both  ^Q  and  Bq  listed.  It  was 
suggested  to  either  list  one  value  or  list 
the  isotope  once  and  list  t>oth  values  in 
the  same  location. 

Response:  Use  of  the  SI  units  is 
discussed  in  response  to  comments  in 
subpart  A  of  the  final  nile.  Federal 
Guidance  Report  No.  11  presents  both 
(iCi  and  Bq  imits.  while  10  CFR  part  20 
uses  only  ^Q. 

Final  rule:  The  tables  presented  in  the 
proposed  rule  have  been  edited.  These 
tables  now  list  each  isotope  and  both 
|iCi  and  Bq  values  together. 

Comment;  DAC  tables.  Comments 
suggested  that  an  additional  footnote  be 
added  which  would  allow  the  focility  to 
specify  which  set  of  DAC  tables 
(conventional  or  SI  units)  would  be 
used. 

Response  and  final  rule:  The  final 
rule  has  been  edited  to  present  both 
units  in  a  clear  format  for  reference  with 
scientific  standards.  However,  to  assure 
consistent  application  of  the  regulation. 


the  final  rule  has  been  modified  to 
specify  the  use  of  special  units. 

Coaunent:  Dose  conversion  factors  for 
'"Rn.  Commenters  noted  that  there  are 
no  dose  conversion  factors  for  ^^^Rn 
documented  in  Federal  Guidance  Report 
No.  11.  It  is  further  suggested  that  a  DOE 
guidance  dociunent  be  developed 
describing  the  acceptable  methods  for 
assessing,  monitoring,  and  reporting  a 
worker's  dose  that  is  caused  by 
exposure  to  radon  and  its  progeny. 

Response:  Footnote  4  of  the  proposed 
rule  states  that  the  values  presented  for 
protection  from  radon  combined  with 
its  short-lived  daughters  are  based  on 
information  given  in  ICRP  Publication 
32:  "Limits  for  Inhalation  of  Radon 
Daughters  by  Workers"  and  Federal 
Guidance  Report  No.  11.  Although  the 
values  for  protection  against  radon  are 
not  in  Federal  Guidance  Report  No.  11, 
a  discussion  on  radon  and  its  decay 
products  is  provided  in  section  n  of  the 
report.  Information  for  assessing  dose 
bom  radon  exposure  will  be  provided  in 
regulatory  guidance  currently  under 
development. 

Appendix  D— Surface  Radioactivity 
Values 

Final  rule:  Editorial  changes  were 
made  to  correct  tjrpographical  errors. 

Comment:  Conditional  release  at 
"below  detectable  levels."  Comments 
recommended  that  a  caveat  be  added  to 
appendix  D  to  allow  conditional  release 
at  "below  detectable  levels"  where  the 
appendix  D  levels  cannot  be  verified 
with  currently  available  state-of-the-art 
field  instrumentation. 

Comment:  Instrument  detection 
capabilities  for  transuranics.  Comments 
suggested  that  the  values  in  appendix  D 
for  transiuanics  should  indicate  use  of 
an  instrument  capable  of  detecting  300 
dpm  under  laboratory  conditions  but 
should  recognize  that  it  is  currently 
impossible  to  reliably  meet  such  values 
under  all  possible  conditions  in  the 
field. 

Response  and  final  rule:  The  final 
rule  has  been  modified  in  appendix  D, 
raising  the  transuranics  value  from '300 
dpm/lOO  cm*  to  500  dpm/100  cm*.  Any 
other  requests  for  exceptions  and 
exemptions  to  the  rule  can  be  submitted 
to  DOE  imder  the  provisions  of  10  CFR 
part  820. 

Comment:  Contamination  levels  for 
^■*Cand  tritium.  Commenters  requested 
that  a  set  of  limits  be  established  for 
tritium,  one  of  the  most  prevalent 
nuclides  found  in  research  protocols  at 
DOE  sites.  Coounents  suggested  that 
guidance  on  contamination  limits  for 
both  removable  and  fixed  plus 
removable  contamination  levels  for  3H 
and  14C  be  provided.  Comments  also 


suggested  that  the  proposed  limit  be 
published  in  the  Federal  Register  for . 
public  review  and  comment.  I*  was 
recommended  the  tritium 
contamination  limits  be  set  at  10,000 
dpm/100  cm*. 

Response:  The  omtamination  levels 
for  i^C  are  provided  in  the  "beta-gamma 
emitters"  group.  The  contamination 
levels  for  tritium  will  be  provided  in  an 
amendment  to  this  rule  and  issued  for 
public  comment. 

Comment:  Footnote  3  applicability. 
Comments  stated  that  it  is  not  clear  if 
footnote  3  is  applicable  only  for 
assessments  of  fixed  plus  removable 
contamination  values,  or  if  it  is  also 
applicable  for  removable  values. 

Response:  Footnote  3  is  applicable  to 
the  total  value  of  fixed  and  removable 
contamination. 

Appendix  E— Derived  Air 
Concentrations  for  Controlling 
Radiation  Exposure  to  Workers  at  DOE 
Facilities 

Comment:  Comparison  to  10  CFR  part 
20.  Comments  noted  that  the  proposed 
rule  does  not  contain  the  level  of  detail 
contained  in  the  discussion  section  in 
appendix  B  of  10  CFR  part  20. 

Response  and  final  rule:  Appendix  E 
provided  descriptive  information  on 
other  appendices.  The  final  rule  has 
been  modified  to  place  this  information 
into  the  respective  appendix. 

VI,  Review  Under  Executive  Order 
12291 

Executive  Order  12291,  Federal 
Regulations,  requires  that  a  regulatory 
impact  analysis  be  prepared  prior  to  the 
promulgation  of  a  "major  rule."  The 
EXDE  has  concluded  that  this  action  is 
not  a  "major  rule"  for  purpose  of  the 
Executive  Order  because  its 
promulgation  will  not  result  in  any  of 
the  following: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States  based 
enterprises  to  compete  in  domestic  or 
export  maricet. 

Piu^uant  to  section  3(c)  of  E.0. 12291, 
this  rule  was  submitted  to  the  Director 
of  the  Office  of  Management  and 
Budget.  The  Director  has  concluded  his 
review  imder  that  Executive  Order. 


I 
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Vn.  Final  Regulatory  Flexibility 
Analysis 

This  final  rule  was  reviewed  under 
the  Regulatory  Flexibility  Act  of  1980. 
Pub.  L.  9S-354,  which  requires 
preparation  of  a  regulatory  flexibility 
analysis  iot  any  rule  that  is  likely  to 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
DOE  certifies  that  this  legulation  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities;  therefore,  no  regulatory 
flexibiUty  analysis  has  been  prepared. 

Vni.  Paperwork  Reduction  Act 
Statement 

The  information  and  reporting 
requirements  in  this  part  are  not 
substantially  different  from  existing 
reporting  requirements  contained  in 
DOE  contracts  with  DOE  prime 
contractors  covered  by  this  rule.  Some 
new  reporting  requirements  are  required 
for  subcontractors  and  suppliers  to  the 
DOE  contractors  covered  by  this  rule. 
DOE  will  submit  the  collection  of  any 
new  information  requests  concerning 
this  rule  to  the  Office  of  Management 
and  Budget  for  approval  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1980,  44  U.S.C.  3501.1  et  seq..  and  the 
procedures  implementing  that  Act,  5 
CFR  1320.1  ef  seq. 

IX.  Finding  of  No  Significant 
Environmental  Impact 

The  DOE  has  reviewed  the 
promulgation  of  10  CFR  part  835  under 
the  National  Environmental  Policy  Act 
(NEPA)  of  1969  (42  U.S.C.  4321  et  seq.) 
and  the  Council  on  Environmental 
Quality  regulations  for  implementing 
NEPA.  The  Department  has  completed 
an  Environmental  Assessment  and  on 
the  basis  of  that  information  has  issued 
a  Finding  of  No  Significant  Impact 
(FONSI)  for  this  rule.  The 
Enviroiunental  Assessment  and  FONSI 
are  available  for  inspection  at  the  DOE 
Freedom  of  Information  Reading  Room, 
lE-190, 1000  Independence  Ave.  SW.. 
Washington  DC  20585.  between  the 
hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

X.  Review  Under  Executive  Order 
12612 

Executive  Order  12612,  52  FR  41  685 
(October  30, 1987)  requires  that 
regulations,  rules,  legislation,  and  any 
other  policy  actions  be  reviewed  for  any 
substantial  direct  effects  on  States,  on 
the  relationship  between  the  National 
Government  and  the  States,  or  in  the 
distribution  of  power  and 
responsibilities -among  various  levels  of 
government.  If  there  are  sufficient 
substantial  direct  effects,  then  the 


Executive  Order  requires  preparation  of 
a  federalism  assessment  to  be  used  in  all 
decisions  involved  in  promulgating  and 
implementing  a  policy  action. 

This  rule  will  not  have  a  substantial 
direct  effect  on  the  institutional 
interests  or  traditional  functions  of 
States. 

XI.  Review  Under  Executive  Order 
12778 

Section  2  of  Executive  Order  12778 
instructs  each  agency  subject  to 
Executive  Order  12291  to  adhere  to 
certain  requirements  in  promulgating 
new  regulations  and  reviewing  existing 
regulations.  These  requirements,  set 
forth  in  paragraphs  2(a)  and  (b)(2), 
include  eliminating  drafting  errors  and 
needless  ambiguity,  drafting  the 
regulations  to  minimize  litigation, 
providing  clear  and  certain  legal 
standards  for  afiiected  legal  conduct,  and 
promoting  simpUfication  and  burden 
reduction.  Agencies  are  also  instructed 
to  make  every  reasonable  effort  to 
ensure  that  the  regulation:  Specifies 
clearly  any  preemptive  effect;  describes 
any  administrative  proceedings;  and 
defines  key  terms.  DOE  certifies  that  the 
final  rule  meets  the  requirements  of 
paragraphs  2  (a)  and  (b)  of  Executive 
Order  12778. 

List  of  Subjects  in  10  CFR  Part  835 

Emergency  radiation  exposures. 
Nuclear  material,  Occupational  safety 
and  health.  Radiation  exposures. 
Radiation  protection.  Radioactive 
material.  Reporting  and  record  keeping 
requirements.  Safety  during 
emergencies.  Training. 

Issued  in  Washington,  DC,  on  November  1, 
1993. 
Tara  OToole, 

Assistant  Secretary.  Environment.  Safety  and 
Health. 

For  the  reason  set  forth  in  the 
preamble,  title  10,  chapter  III,  of  the 
Code  of  Federal  Regulations  is  amended 
by  adding  a  new  part  835  as  set  forth 
below. 

PART  835— OCCUPATIONAL 
RADIATION  PROTECTION 

Subpart  A— General  Provisions 


Sec. 

835.1 

Scope. 

835.2 

De&niUons. 

835.3 

General  ijUe. 

835.4 

Radiological  units 

Subpart  C— Standards  for  Internal  and 
External  Exposure 

635.201  [Reserved] 

835.202  Occupational  exposure  limits  tor 
general  employees. 

835.203  Combining  internal  and  external 
dose  equivalents  resulting  from  DOE 
activities. 

835.204  Planned  special  exposures. 
835.2t)5    Determination  of  compliance  for 

non-uniform  exposure  of  the  skin 

835.206  Limits  for  the  embryo/fetus. 

835.207  Limits  for  minors. 

835.208  Limits  for  members  of  the  public 
entering  a  controlled  area. 

835.209  Concentrations  of  radioactive 
material  in  air. 

Subpart  D— [Reserved] 

Subpart  E— Monitoring  in  the  Workplace 

835.401  General  requirements. 

835.402  Individual  monitoring. 

835.403  Area  monitoring. 

835.404  Radioactive  contamination  control 
and  monitoring. 

Subpart  F — Entry  Control  Program 

835.501  Radiological  areas. 

835.502  High  and  very  high  radiation  areas. 

Subpart  Gr— Posting  and  LatMling 

835.601  General  requirements. 

835.602  Controlled  areas. 

835.603  Radiological  areas. 

Subpart  H— Records 

835.701  General  provisions. 

835.702  Individual  monitoring  records. 

835.703  Monitoring  and  workplace  records. 

835.704  Administrative  records. 

Subpart  I — Reports  to  Individuets 
835.801     Reports  to  individuals. 
Subpsrt  J— Radiation  Safety  Training 

835.901  General  employees. 

835.902  Radiological  workers. 

835.903  Radiological  control  technicians. 

Subpart  K — Design  and  Control 

835.1001  Design  and  control. 

835.1002  Facility  design  and  modifications. 

835.1003  Control  procedures. 

Subpart  L— Releases  of  Materials  and 
Equipnwnt  From  Radiological  Areas 

835.1101    Releases  of  materials  and 
equipment  from  radiological  areas. 

Subpart  M— [Reserved] 

Subpart  N— Accidents  and  Emergencies 

835.1301  General  provisions. 

835.1302  Emergency  exposure  situations. 

835.1303  [Reserved] 

835.1304  Nuclear  accident  dosimetry 

« 


Subpert  D    Radiation  Protection  Programs 

835.101  Radiation  protection  programs. 

835.102  Internal  audits. 
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Appendix  A  to  Part  S3S— Darived  Air 
Concantratioiis  PAC)  for  ControUing 
Radiation  Exposura  to  Worken  at  DOE 
Fadlitiea 

Appendix  B  to  Part  S3S— Alternative 
Abaorption  Facton  and  Lung  Retention 
Classes  for  Specific  Gimpotmds 

Appendix  C  to  Part  B35— Derived  Air 
Concentrations  (DAC)  for  Workers  From 
External  Exposure  During  Immersion  in  a 
Contaminated  Atmospheric  Cloud 

Appendix  D  to  Part  833 — Surface 
Radioactivity  Values 

Appendix  E  to  Part  835— (Reserved] 
Authority:  42  U.S.C  2201;  7191. 

Subpart  A— Geneial  Provisions 

5835.1  Scop*. 

(a)  General.  The  rules  in  this  part 
establish  radiation  protection  standards, 
limits,  and  program  requirements  for 
protecting  individuals  from  ionizing 
radiation  resulting  from  the  conduct  of 
DOE  activities. 

(b)  Exclusion.  The  requirements  in 
this  part  do  not  apply  to: 

(1)  Activities  that  are  regulated 
thrqvgh  a  license  by  the  Nuclear 
Re^latory  Commission  or  a  State  under 
an  Agreement  with  the  Nuclear 
Regulatory  Commission,  including 
activities  certified  by  the  Nuclear 
Regulatory  Commission  under  section 
1701  of  the  Atomic  Energy  Act; 

(2)  Activities  conducted  under  the 
authority  of  the  Director,  Naval  Nuclear 
Propulsion  Program,  as  described  in 
Pub.  L.  98-525; 

(3)  Activities  conducted  under  the 
Nuclear  Explosives  and  Weapons  Safety 
Program  reuting  to  the  prevention  of 
accidental  or  imauthorized  nuclear 
detonations;  or 

(4)  Backgroimd  radiation,  radiation 
doses  received  as  a  patient  for  the 
purposes  of  medical  diagnosis  or 
therapy,  or  radiation  doses  received 
from  voluntary  participation  in  medical 
research  programs. 

1835.2  Definitions. 

(a)  As  used  in  this  part: 

Airborne  radioactive  material  or 
airborne  radioactivity  means  radioactive 
material  in  any  chemical  or  physical 
form  that  is  dissolved,  mixed, 
suspended,  or  otherwise  entrained  in 
air. 

Airborne  radioactivity  area  means  any 
area  where  the  measured  concentration 
of  airborne  radioactivity,  above  natural 
backgroimd,  exceeds  or  is  likely  to 
exceed  10  percent  of  the  derived  air 
concentration  pAC)  values  listed  in 
appendix  A  or  appendix  C  of  this  part. 

ALARA  means  "As  Low  As  is 
Reasonably  Achievable,"  which  is  the 


approach  to  radiation  protection  to 
manage  and  control  exposures  (both 
individual  and  collective)  to  the  work 
force  and  to  the  general  pubUc  to  as  low 
as  is  reasonable,  taking  into  accoimt 
social,  technical,  economic,  practical, 
and  public  policy  considerations.  As 
used  in  this  part,  ALARA  is  not  a  dose 
limit  but  a  process  which  has  the 
objective  oi  attaining  doses  as  far  below 
the  applicable  limits  of  this  part  as  is 
reasonably  achievable. 

Ambient  air  means  the  general  air  in 
the  area  of  interest  (e.g.,  the  general 
room  atmosphere),  as  distinct  from  a 
specific  stream  or  volume  of  air  that 
may  have  different  properties. 

Annual  limit  on  intake  (ALI)  means 
the  derived  limit  for  the  amount  of 
radioactive  material  taken  into  the  body 
of  an  adult  worker  by  inhalation  or 
ingestion  in  a  year.  ALI  is  the  smaller 
value  of  intake  of  a  given  radionuclide 
in  a  year  by  the  reference  man  (ICRP 
Publication  23)  that  would  result  in  a 
committed  effective  dose  equivalent  of  5 
rems  (0.05  sievert)  or  a  committed  dose 
equivalent  of  50  rems  (0.5  sievert)  to  any 
individual  organ  or  tissue.  ALI  values 
for  intake  by  ingestion  and  inhalation  of 
selected  radionuclides  are  based  on 
Table  1  of  the  U.S.  Environmental 
Protection  Agency's  Federal  Guidance 
Report  No.  11,  Limiting  Values  of 
Radionuclide  Intake  and  Air 
Concentration  and  Dose  Conversion 
Factors  for  Irdialation,  Submersion,  and 
Ingestion,  published  September  1988. 
TUs'dociunent  is  availaole  from  the 
National  Technical  Information  Service, 
Springfield,  VA. 

Background  means  radiation  from: 

(i)  Naturally  ocaming  radioactive 
materials  which  have  not  been 
technologically  enhanced; 

(ii)  Cosmic  sources; 

(ill)  Global  fallout  as  it  exists  in  the 
environment  (such  as  from  the  testing  of 
nuclear  explosive  devices); 

(iv)  Radon  and  its  progeny  in 
concentrations  or  levels  existing  in 
buildings  or  the  environment  whiclr 
have  not  been  elevated  as  a  result  of 
current  or  prior  activities;  and 

(v)  Consumer  products  containing 
nominal  amoimts  of  radioactive  material 
or  producing  nominal  amounts  of 
radiation. 

Bioassay  means  the  determination  of 
kinds,  quantities,  or  concentrations, 
and,  in  some  cases,  locations  of 
radioactive  material  in  the  hiunan  body, 
whether  by  direct  measurement  or  by 
analysis,  and  evaluation  of  radioactive 
materials  excreted  or  removed  from  the 
human  body. 

Calibration  means  to  adjust  and/or 
determine  either: 


(i)  The  response  or  reading  of  an 
instrument  relative  to  a  standard  (e.g., 
primary,  secondary,  or  tertiary)  or  to  a 
series  of  conventionally  true  values;  or 

(ii)  The  strength  of  a  radiation  so\ux:e 
relative  to  a  standard  (e.g..  primary, 
secondary,  or  tertiary)  or  conventionally 
true  value. 

Contamination  area  means  any  area 
where  contamination  levels  are  greater 
than  the  values  specified  in  appendix  D 
of  this  part,  but  less  than  or  equal  to  100 
times  those  levels. 

Continuous  air  monitor  (CAM)  means 
an  instrument  that  continuously 
samples  and  measures  the  levels  of 
airborne  radioactive  materials  on  a 
"real-time"  basis  and  has  alarm 
capabilities  at  preset  levels. 

Cbnfracfor  means  any  entity  under 
contract  with  the  Department  of  Energy 
with  the  responsibility  to  perform 
activities  at  a  DOE  site  or  facility. 

Controlled  area  means  any  area  to 
which  access  is  managed  in  order  to 
protect  individuals  bom  exposure  to 
radiation  and/or  radioactive  material. 
Individuals  who  enter  only  the 
controlled  area  without  entering 
radiological  areas  are  not  expected  to 
receive  a  total  effective  dose  equivalent 
of  more  than  100  mrem  (0.001  sievert) 
in  a  year. 

Declared  pregnant  vmrker  means  a 
woman  who  has  volimtarily  declared  to 
her  employer,  in  Mrriting,  her  pregnancy 
for  the  purpose  o;  being  subject  to  the 
occupational  exposure  limits  to  the 
embiyo/fetiis  as  provided  in  §  835.206. 
This  declaration  may  be  revoked,  in 
writing,  at  any  time  by  the  declared 
pregnant  worker. 

Derived  air  concentration  (DAC) 
means,  for  the  radionuclides  listed  in 
appendix  A  of  this  part,  the  airborne 
concentration  that  equals  the  ALI 
divided  by  the  volume  of  air  breathed 
by  an  average  worker  for  a  working  year 
of  2000  hours  (assuming  a  breathing 
volume  of  2400  ms).  For  the 
radionuclides  listed  in  appendix  C  of 
this  part,  the  air  immersion  DACs  were 
calculated  for  a  continuous,  non- 
shielded  exposure  via  immersion  in  a 
semi-infinite  atmospheric  cloud.  The 
value  is  based  upon  the  derived 
airborne  concentration  found  in  Table  1 
of  the  U.S.  Environmental  Protection 
Agency's  Federal  Guidance  Report  No. 
11,  Limiting  Values  of  Radionuclide 
Intake  and  Air  Concentration  and  Dose 
Conversion  Factors  for  Inhalation, 
Submersion,  and  Ingestion,  published 
September  1988.  This  docimient  is 
available  from  the  National  Technical 
Information  Service,  Springfield.  VA. 

DOE  activities  means  an  activity  taken 
for  or  by  the  DOE  that  has  the  potential 
to  result  in  the  occupational  exposure  of 
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an  individual  to  radiation  or  radioactive 
material.  The  activity  may  be,  but  is  not 
limited  to,  design,  construction, 
operation,  or  decommissioning.  To  the 
extent  spprt^riate,  the  activity  may 
involve  a  single  DOE  facility  or 
operation  or  a  combination  of  facilities 
and  operations,  possibly  including  an 
entire  site. 

Entrance  or  access  point  means  any 
location  tfarou^  which  an  individual 
could  gain  access  to  areas  controlled  for 
the  purposes  of  radiation  protection. 
This  includes  entry  or  exit  portals  of 
sufficient  sire  to  permit  human  entry, 
irrespective  of  their  intended  use. 

General  employee  means  an 
individual  who  is  either  a  DOE  or  DOE 
contractor  employee;  an  employee  of  a 
subcontractor  to  a  DOE  contractor;  or  a 
visitor  who  performs  work  for  or  in 
conjunction  with  DOE  or  utilizes  DOE 
facilities. 

Wig/i  contamination  area  means  any 
area  where  contamination  levels  are 
greater  than  100  times  the  values 
specified  in  appendix  D  of  this  part. 

High  radiation  area  means  any  area, 
accessible  to  individuals,  in  which 
radiation  levels  could  result  in  an 
individual  receiving  a  deep  dose 
equivalent  in  excess  of  0.1  rem  (0.001 
sieveit)  in  I  hour  at  30  centimeters  from 
the  radiatioa  source  or  from  any  surface 
that  the  radiation  penetrates. 

Individual  means  any  human  being. 

LAfember  of  the  public  means  an 
i  AiiWdual  who  is  not  occupationally 
exposed  to  radiation  or  radioactive 
material.  An  individual  is  not  a 
'Member  of  the  public"  during  any 
period  in  which  the  individual  receives 
occupational  exposure. 

Minor  means  an  individual  less  than 
18  years  of  age. 

Monitoring  means  actions  intended  to 
detect  and  qtiantify  radiological 
conditions. 

Nonstochastic  effects  means  effects 
due  to  radiation  exposure  for  which  the 
severity  varies  with  the  dose  and  for 
which  a  threshold  normally  exists  (e.g.. 
radiation-induced  opacities  within  the 
lens  of  the  eye). 

Occupational  exposure  means  an 
individual's  exposure  to  ionizing 
radiation  (external  and  internal)  as  a 
result  of  that  individual's  work 
assignment.  Occupational  exposure 
does  not  include  planned  special 
exposures,  exposure  received  as  a 
medical  patient,  background  radiation, 
or  voluntary  participation  in  medical 
research  programs. 
-    Person  means  any  individual, 
corporation,  partnership,  firm, 
association,  truit  estate,  public  or 
private  institutioa.  group,  Goveniment 
agency,  any  State  or  political 


subdivision  of.  or  any  political  entity 
within  a  State,  any  foreign  government 
or  nation  or  other  entity,  and  any  legal 
successor,  representative,  agent  or 
agency  of  the  foregoing;  provided  that 
person  does  not  include  the  Department 
or  the  United  States  Nuclear  Regulatory 
Commission. 

Radiation  m^ms  ionizing  radiation: 
alpha  particles,  beta  particles,  gamma 
rays.  X-rays,  neutrons,  high-speed 
electrons,  high-speed  protons,  and  other 
particles  capable  of  producing  ions. 
Radiation  as  used  in  this  part,  does  not 
include  non-ionizing  radiation,  such  as 
radio-  or  micro-waves,  or  visible, 
infrared,  or  ultraviolet  light. 

Radiation  area  means  any  area 
accessible  to  individuals  in  which 
radiation  levels  could  result  in  an 
individual  receiving  a  deep  dose 
equivalent  in  excess  of  0.005  rem  (0.05 
millisievert)  in  1  hour  at  30  centimeters 
from  the  source  or  from  any  surface  that 
the  radiation  penetrates. 

Radiological  area  means  any  area 
within  a  controlled  area  which  must  be 
posted  as  a  "radiation  area."  "high 
radiation  area."  "very  high  radiation 
area,"  "contamination  area,"  "high 
contamination  area,"  or  "airborne 
radioactivity  area"  in  accordance  with 
§835.603. 

Radiological  worker  means  a  general 
employee  whose  job  assignment 
involves  operation  of  radiation 
producing  devices  or  working  with 
radioactive  materials,  or  who  is  likely  to 
be  routinely  occupationally  exposed 
above  0.1  rem  (0.001  sievert)  per  year 
total  effective  dose  equivalent. 

Representative,  as  applied  to  the 
sampling  of  radioactive  material,  means 
sampling  in  such  a  manner  that  the 
sample  closely  approximates  both  the 
amount  of  activity  and  the  physical  and 
chemical  properties  of  the  material  (e.g., 
particle  size  and  solubility  in  the  case 
of  air  sampling  of  the  aerosol  to  which 
workers  may  be  exposed). 

Stochastic  effects  means  malignant 
and  hereditary  diseases  for  which  the 
probability  of  an  effect  occurring,  rather 
than  its  severity,  is  r^arded  as  a 
function  of  dose  without  a  threshold  for 
radiation  protection  purposes. 

Survey  means  an  evaluation  of  the 
radiological  conditions  and  potential 
hazards  incident  to  the  production,  use, 
transfer,  release,  disposal,  or  presence  of 
radioactive  material  or  other  sources  of 
radiation.  When  appropriate,  such  an 
evaluation  includes  a  physical  survey  of 
the  location  of  radioactive  material  and 
measiuements  or  calculations  of  levels 
of  radiation,  or  concentrations  or 
quantities  of  radioactive  material 
present. 


Very  hig^'radicAion  area  means  any 
area  accessible  to  individuals  in  which 
radiation  levels  cotild  result  in  an 
individual  receiving  an  absorbed  dose 
in  excess  of  500  rads  (5  grays)  in  one 
hour  at  1  meter  from  a  radiation  source 
or  from  any  surface  that  the  radiation 
penetrates. 

Year  means  the  period  of  time 
beginning  on  or  near  ]anuar>'  1  used  to 
determine  compliance  with  the 
provisions  of  this  part.  The  starting  date 
of  the  year  used  to  determine 
compliance  may  be  changed  provided 
that  the  change  is  made  at  the  beginning 
of  the  year  and  that  no  day  is  omitted 
or  duplicated  in  coitsecutive  years. 

(b)  As  used  in  this  part  to  describe 
various  aspects  of  radiation  dose: 

Absorbed  dose  (D)  means  the  energy 
absorbed  by  matter  from  ionizing 
radiation  per  imit  mass  of  irradiated 
material  at  the  place  of  interest  in  that 
material.  The  absorbed  dose  is 
expressed  in  units  of  rad  (or  gray)  (1  rad 
=  0.01  gray). 

Collective  dose  means  the  sura  of  the 
total  effective  dose  equivalent  values  for 
all  individuals  in  a  specified 
population.  Collective  dose  is  expressed 
in  imits  of  person-rem  (or  person- 
sievert). 

Committed  dose  equivalent  (Hx.so) 
means  the  dose  equivalent  calculated  to 
be  received  by  a  tissue  or  organ  over  a 
50-year  period  after  the  intake  of  a 
radionuclide  into  the  body.  It  does  not 
include  contributions  from  radiation 
sources  external  to  the  body.  Committed 
dose  equivalent  is  expressed  in  units  of 
rem  (or  sievert). 

Committed  effective  dose  equivalent 
(He.5o)  means  the  sum  of  the  committed 
dose  equivalents  to  various  tissues  in 
the  body  (Ht.3o).  each  multiplied  by  the 
appropriate  weighting  factor  (wj)— that 
is,  He.jo  =  IwtHt.so-  Committed  effective 
dose  equivalent  is  expressed  in  units  of 
rem  (or  sievert). 

Cumulative  total  effective  dose 
equivalent  means  the  sum  of  the  total 
effective  dose  equivalents  recorded  for 
an  individual  for  each  year  of 
employment  at  a  DOE  or  DOE  contractor 
site  or  facility,  effective  January  1, 1989. 

Deep  dose  equivalent  means  the  dose 
equivalent  derived  from  external 
radiation  at  a  depth  of  1  cm  in  tissue. 

Dose  equivalent  (H)  means  the 
product  of  absorbed  dose  (D)  in  rad  (or 
gray)  in  tissue,  a  quality  factor  (Q),  and 
other  modifying  factors  (N).  Dose 
equivalent  is  expressed  in  units  of  rem 
(or  sievert)  (1  rem  =  0.01  sievert). 

Effective  dose  equivalent  (He)  means 
the  summation  of  the  products  of  the 
dose  equivalent  received  by  specified 
tissues  of  the  body  (Ht)  and  the 
appropriate  weighting  factor  (wj)— that 
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is,  He  »  IwtHt.  K  includes  the  dose 
from  radiation  sources  internal  and/or 
external  to  the  body.  The  effective  dose 
equivalent  is  expressed  in  units  of  rem 
(or  sievert). 

External  dose  or  exposure  means  that 
portion  of  the  dose  equivalent  received 
from  radiation  sources  (e.g.,  "external 
sources")  outside  the  body. 

Extremity  means  hands  and  arms 
below  the  elbow  or  feet  and  legs  below 
the  knee. 

Internal  dose  or  exposure  means  that 
portion  of  the  dose  equivalent  received 
bora  radioactive  material  taken  into  the 
body  (e.g..  "internal  sources"). 

Lens  of  the  eye  dose  equivalent  means 
the  external  exposure  of  the  lens  of  the 
eye  and  is  taken  as  the  dose  equivalent 
at  a  tissue  depth  of  0.3  cm. 

Quality  factor  means  the  principal 
modifying  factor  used  to  calculate  the 
dose  equivalent  from  the  absorbed  dose; 
the  absorbed  dose  (expressed  in  rad  or 
gray)  is  multiplied  by  the  appropriate 
quality  factor  (Q). 

(i)  The  quality  factors  to  be  used  for 
determining  dose  equivalent  in  rem  are 
shown  below: 

QuAUTY  Factors 


Quality  Factors  for  Neutrons— 
Continued 

[Mean  qualty  (actors,  Q  (maximum  valua  in  a 
30<m  dosimetry  phantom),  and  vaiuas  of 
nMJkon  flux  density  that  deOver  m  40  hours, 
a  maximum  dosa  equlvaient  of  100  mrem 
(0.001  siavart).] 


Weighting  Factors  For  Various 
Tissues— Continued 


Organs  or  tissues,  T 

Weighting 
(actor,  wt 

Whole  bodyJ - 

1.00 

Neutron  energy 
(MaV) 


1x10-5 
1x10-« 
1x10-> 
1x10-» 
1x10-> 
5x10-« 

1  

2.5  

5  

7  

10  


Neutron  (lux 

density 
(cm -2a-') 


14  

20  

40  

60  

1x102 
2x102 
3x102 
4x  102 


2 

560 

2 

580 

2 

680 

2J 

700 

7.5 

115 

11 

27 

11 

10 

9 

20 

8 

16 

7 

17 

6.5 

17 

7.5 

12 

8 

11 

7 

10 

5.5 

11 

4 

14 

3.5 

13 

3.5 

11 

3.5 

10 

Radiation  type 


X-rays,  gamma  rays,  positrons, 
electrons  (including  tritium 
t>eta  particles)  

Neutrons,  s  10  keV -.... 

Neutrons,  >  10  l<eV  

Protons  and  singiy-chargad 
particles  of  unknown  energy 
with  rest  nnass  greater  than 
one  atomk:  mass  unit  

Alpha  partKles  and  muitipia- 
charged  partkdes  (and  par- 
ticles of  unknown  charge)  of 
wknown  er>ergy 


Quality  fac- 
tor 


1 

3 

10 


10 


20 


When  spectral  data  are  Insufficient  to  klen- 
tify  the  energy  of  the  neutrons,  a  quality  factor 
of  10  shall  be  used. 

(ii)  When  spectral  data  are  sufficient 
to  identify  the  energy  of  the  neutrons, 
the  following  mean  quahty  factor  values 
may  be  used: 

Quality  Factors  for  Neutrons 

(Mean  quality  factors.  6  (maximum  value  in  a 
30-cm  dosimetry  phantom),  and  values  of 
neutron  flux  density  that  deliver  in  40  hours, 
a  maxinHim  dosa  equivalent  of  lOO  mrem 
(0.001  sievert).] 


Shallow  dose  equivalent  means  the 
dose  eqvuvalent  deriving  from  external 
radiation  at  a  depth  of  0.007  cm  in 
tissue. 

Total  effective  dose  equivalent  (TEDE) 
means  the  sxun  of  the  effective  dose 
equivalent  (for  external  exposures)  and 
the  committed  effective  dose  equivalent 
(for  internal  exposures).  For  purposes  of 
compliance  with  this  part,  deep  dose 
equivalent  to  the  whole  body  may  be 
used  as  effective  dose  equivalent  for 
external  exposures. 

Weighting  factor  (wt)  means  the 
fraction  of  the  overall  health  risk, 
resulting  from  uniform,  whole  body 
irradiation,  attributable  to  specific  tissue 
(T).  The  dose  equivalent  to  tissue,  T,  is 
multipUed  by  the  appropriate  weighting 
factor  to  obtain  the  effective  dose 
equivalent  contribution  from  that  tissue. 
The  weighting  factors  are  as  follows: 

WEIGHTING  Factors  For  Various 
Tissues 


Organs  or  tissues,  T 


Neutron  energy 
(MeV) 


2.5  X  10-1  thar- 


1x10-' 
1  x10-« 


Mean  qual- 
ity (actor 


Neutron  flux 

density 
(cm-2s->) 


680 
680 
560 


Gonads 

Breasts  

Rad  bona  manow 

Lungs  

Ttryrold 

Bonasuriacas  ..... 
Remainder  I  


■••••••••••••••••a 


Weighting 
(actor,  Wt 


025 
0.15 
0.12 
0.12 
0.03 
0.03 
0.30 


1  "Ramamdar"  means  the  (Ive  other  organs 
or  tissues  with  the  highest  dose  (e.g..  Hver, 
kidney,  spleen,  thymus,  adrenal,  pancreas, 
stomach.  smaH  Intestina,  and  upper  large  in- 
tastina).  The  weightinQ  (actor  for  each  renf>ain- 
Ing  organ  or  tissue  Is  0.06. 

■  For  the  case  of  unHonn  external  irradiation 
o(  the  whole  body,  a  weighting  (actor  (wt) 
equal  to  1  may  be  used  in  determination  o( 
the  effective  dose  equivalent 

Whole  body  means,  for  the  purposes 
of  external  exposure,  head,  trunk 
(including  male  gonads),  anns  above 
and  including  the  elbow,  or  legs  above 
and  includine  the  knee. 

(c)  Terms  defined  in  the  Atomic 
Energy  Act  and  not  defined  in  this  part 
are  used  consistent  with  the  meanings 
given  in  the  Act. 

(d)  As  used  in  this  part,  words  in  the 
singular  also  include  the  plural  and 
words  in  the  mascuhne  gender  also 
include  the  feminine  and  vice  versa,  as 
the  case  may  be. 

§835.3    General  rule. 

(a)  No  person  or  DOE  persoimel  shall 
take  or  cause  to  be  taken  any  action 
inconsistent  with  the  requirements  of: 

(1)  This  part;  or 

(2)  Any  program,  plan,  schedule,  or 
other  process  estabUshed  by  this  part. 

(b)  With  respect  to  a  particular  IXDE 
activity,  contractor  management  shall  be 
responsible  for  compUance  with  the 
requirements  of  this  part. 

fc)  Where  there  is  no  contractor  for  a 
DOE  activity,  DOE  shall  ensure 
implementation  of  and  compliance  with 
the  requirements  of  this  part. 

(d)  Nothing  in  this  part  shall  be 
construed  as  limiting  actions  that  may 
be  necessary  to  protect  health  and 
safety. 

$835.4    Radiological  unKs. 

Unless  otherwise  specified,  the 
quantities  used  in  the  records  required 
by  this  part  shall  be  clearly  indicated  in 
special  units  of  curie,  rad,  or  rem. 
including  multiples  and  subdivisions  of 
these  units.  The  SI  units,  becquerel  (Bq), 
gray  (Gy).  and  sievert  (Sv),  are  only 
provided  parenthetically  in  this  part  for 
reference  with  scientific  standards. 
These  SI  units  are  not  authorized  for  use 
in  records  required  tuider  this  part. 

Subpart  B— Radiation  Protection 
Programa 

1 8SS.101    Radiation  protaetlon  programa. 
(a)  A  DOE  activity  shall  be  conducted 
in  compliance  v^th  a  documented 


Federal  Register  /  Vol.  58.  No.  238  /  Tuesday,  December  14,  1993  /  Rules  and  Regulations    65489 


radiation  protection  program  (RPP)  as 
approved  by  the  DOE. 

(b)  The  DOE  may  direct  or  make 
modifications  to  a  RPP. 

(c)  The  content  of  each  RPP  shall  be 
commensurate  with  the  nature  of  the 
activities  performed  and  shall  include 
formal  plans  and  measures  for  applying 
the  as  low  as  reasonably  achievable 
(ALARA)  process  to  occupational 
exposure. 

(d)  The  RPP  shall  specify  the  existing 
andJoT  anticipated  operational  tasks  that 
are  intended  to  be  within  the  scope  of 
the  RPP.  Except  as  provided  in 

§  835.101(i),  any  task  outside  the  scope 
of  a  RPP  shall  not  be  initiated  until  an 
update  of  the  RPP  is  approved  by  DOE. 

(t)  The  content  of  the  RPP  shall 
address,  but  shall  not  necessarily  be 
limited  to.  each  requirement  in  this  part 

(f)  The  RPP  shall  include  plans, 
schedules,  and  other  measures  for 
achieving  compliance  with  regulations 
of  this  part.  CompUance  with  this  part 
shall  be  achieved  no  later  than  January 
1, 1996. 

(g)  The  RPP  for  an  existing  activity 
shall  be  submitted  to  DOE  no  later  than 
January  1. 1995. 

(h)  An  update  of  the  RPP  shall  be 
submitted  to  DOE: 

(1)  Whenever  a  change  or  an  addition 
to  the  RPP  is  made; 

(2)  Prior  to  the  initiation  of  a  task  not 
within  the  scope  of  the  RPP;  or 

(3)  Within  180  days  of  the  effective 
date  of  any  modifications  to  this  part. 

(i)  Changes,  additions,  or  updates  to 
the  RPP  may  become  effective  without 
prior  Department  approval  only  if  the 
changes  do  not  decrease  the 
effectiveness  of  the  RPP  and  the  RPP.  as 
changed,  continues  to  meet  the 
requirements  of  this  part.  Proposed 
changes  that  decrease  the  effectiveness 
of  the  RPP  shall  not  be  implemented 
without  submittal  to  and  approval  by 
the  Department. 

(j)  An  initial  RPP  or  an  update  shall 
be  considered  approved  180  days  after 
Its  submission  unless  rejected  by  DOE  at 
an  earlier  date. 

§835.102    Internal  audita. 

Internal  audits  of  all  functional 
elements  of  the  radiation  protection 
program  shall  be  conducted  no  less 
frequently  than  every  3  years  and  shall 
include  program  content  and 
implementation.  - 


Subpart  0— Standarda  for  Internal  and 
Exterruil  Exposure 

§835.201    [Reaarvad] 

§  635.202    Occupational  exposure  limit*  for 
general  employaae. 

(a)  The  occupational  exposure  to 
general  employees  resulting  from  DOE 
activities,  other  than  planned  special 
exposures  under  §  835.204  and 
emergencj*  exposure  situations  under 
§  835.1302.  shall  be  controlled  so  the 
following  annual  limits  are  not 
exceeded: 

(1)  A  total  effective  dose  equivalent  of 
5  rems  (0.05  sievert); 

(2)  The  sum  of  the  deep  dose 
equivalent  for  external  exposures  and 
the  committed  dose  equivalent  to  any 
organ  or  tissue  other  than  the  lens  of  the 
eye  of  50  rems  (0.5  sievert); 

(3)  A  lens  of  the  eye  dose  equivalent 
of  15  rems  (0.15  sievert);  and 

(4)  A  shallow  dose  equivalent  of  50 
rems  (0.5  sievert)  to  the  skin  or  to  any 
extremity. 

(b)  All  occupational  exposure 
received  during  the  current  year  shall  be 
included  when  demonstrating 
compliance  with  §  835.202(a). 

(c)  Exposures  frxim  background, 
therapeutic  and  diagnostic  medical 
radiation,  and  voluntary  participation  in 
medical  research  programs  shall  not  be 
included  in  dose  records  or  in  the 
assessment  of  compliance  with  the 
occupational  exposure  limits. 

§  835.203    Combining  Internal  and  external 
dosa  aquWalents  resulting  from  DOE 
activHie*. 

(a)  The  total  effective  dose  equivalent 
during  a  year  shall  be  determined  by 
summing  the  effective  dose  equivalent 
from  external  exposures  and  the 
committed  effective  dose  equivalent 
from  intakes  during  the  year.  For 
purposes  of  compliance  with  this  part, 
deep  dose  equivalent  to  the  whole  body 
may  be  used  as  effective  dose  equivalent 
for  external  exposures. 

(b)  Detenninations  of  the  effective 
dose  equivalent  shall  be  made  using  the 
weighting  factor  values  provided  in 
§835.2. 

(c)  For  the  case  of  uniform  external 
irradiation  of  the  whole  body,  a 
weighting  factor  (wt)  equal  to  1  may  be 
used  in  the  determination  of  the 
effective  dose  equivalent. 

§  835.204    Planned  special  exposures. 

(a)  A  planned  special  exposure  may 
be  authorized  for  a  radiological  worker 
to  receive  doses  in  addition  to  and 
accounted  for  separately  from  the  doses 
received  under  the  limits  specified  in 
§  835.202(a),  provided  that  each  of  the 
following  conditions  is  satisfied: 


fl)  The  planned  special  exposure  is 
considered  only  in  an  exceptional 
situation  when  alternatives  that  might 
prevent  a  radiological  worker  from 
exceeding  the  limit  in  8835.202(a)(1) 
are  unavailable  or  impractical; 

(2)  The  contractor  management  (and 
employer,  if  the  employer  is  not  the 
contractor)  specifically  requests  the 
planned  special  exposure,  in  writing; 
and 

(3)  Joint  written  approval  from  the 
appropriate  DOE  Headquarters  program 
office  and  the  Assistant  Secretary  for 
Environment,  Safety  and  Health  is 
received. 

(b)  Prior  to  requesting  an  individual  to 
participate  in  an  authorized  planned 
special  exposure,  the  individual's  dose 
from  all  previous  planned  special 
exposures  and  all  doses  in  excess  of  the 
occupational  dose  limits  shall  be 
determined. 

(c)  An  individual  shall  not  receive  a 
planned  special  exposure  that,  in 
addition  to  the  doses  determined  in 

§  835.204(b),  would  resuh  in  a  dose 
exceeding  the  following: 

(1)  A  total  effective  dose  equivalent  of 
5  rems  (0.05  sievert)  in  the  current  year; 
and 

(2)  A  cumulative  total  effective  dose 
equivalent  of  25  rems  (0.25  sievert). 

(d)  Prior  to  a  planned  special 
exposure,  written  consent  shall  be 
obtained  from  each  individual  involved. 
Each  individual  shall  be: 

(1)  Informed  of  the  purpose  of  the 
planned  operations  and  procedures  to 
be  used; 

(2)  Informed  of  the  estimated  doses 
and  associated  potential  risks  and 
specific  radiological  conditions  and 
other  hazards  which  might  be  involved 
in  performing  the  task;  and 

(3)  Instructed  in  the  measures  to  be 
taken  to  keep  the  dose  ALARA 
considering  other  risks  that  may  be 
present. 

(e)  Records  of  the  conduct  of  a 
planned  special  exposure  shall  be 
maintained  and  a  written  report 
submitted  within  30  days  after  the 
planned  special  exposure  to  the 
approving  organizations  identified  in 
§  835.204(a)(3). 

(f)  The  dose  from  planned  special 
exposures  is  not  to  be  considered  in 
controlling  future  occupational  dose  of 
the  individual  under  §  835.202(a).  but  is 
to  be  included  in  records  and  reports 
required  under  this  part. 

§  835.205    Determination  of  compliance  for 
non-uniform  exposure  of  the  skin. 

(a)  Non-uniform  exposures  of  the  skin 
from  X-rays,  beta  radiation,  and/or 
radioactive  material  on  the  skin  are  to 
be  assessed  as  specified  in  this  section. 
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(b)  For  purposes  of  demonctratiiig 
compliance  with  §  83S.202(a)t4). 
assessments  riiail  be  conducted  as 
follows: 

(1)  Area  of  skin  irradiated  is  100  cm' 
or  more.  The  non-uniform  dose 
equivalent  received  during  the  year 
shall  be  averaged  over  the  100  cm'  of 
the  skin  receiving  the  maximum  dose, 
added  to  any  uniform  dose  equivalent 
also  received  by  the  skin,  and  recorded 
as  the  shallow  dose  eauivalent  to  any 
extremity  or  skin  for  the  year. 

(2)  Area  of  skin  irradiated  is  10  cm' 
or  more,  but  is  less  than  100  cW.  The 
non-uniform  dose  equivalent  (H)  to  the 
irradiated  area  received  during  the  year 
shall  be  added  to  any  uniform  dose 
equivalent  also  received  by  the  skin  and 
recorded  as  the  shallow  dose  equivalent 
to  any  extremity  or  skin  for  the  year.  H 
is  the  dose  equivalent  averaged  over  the 
1  cm2  of  skin  receiving  the  maximum 
absorbed  dose,  D.  reduced  by  the 
fraction  f,  which  is  the  irradiated  area  in 
cm»  divided  by  100  cm*  (i.e.,  H=fD).  In 
no  case  shall  a  value  of  f  less  than  0.1 
be  used. 

(3)  Area  of  skin  irradiated  is  less  than 
Itycm'.  The  non-uniform  dose 
equivalent  shall  be  averaged  over  the  1 
cm  2  of  skin  receiving  the  maximum 
dose.  This  dose  equivalent  shall: 

(i)  Be  recorded  in  the  individual's 
occupational  exposure  history  as  a 
special  entry;  axtd 

(ii)  Not  be  added  to  any  other  shallow 
dose  equivalent  to  any  extremity  or  skin 
recorded  as  the  dose  equivalent  for  the 
year. 

1835.206  Urattatortheembryo/totus. 

(a)  The  dose  equivalent  limit  for  the 
embryo/fetus  from  the  period  of 
conception  to  birth,  as  a  result  of 
occupaticHuil  exposure  of  a  declared 
pregnant  vrorker,  is  0.5  rem  (0.005 
sievert). 

(b)  Substantial  variation  above  a 
uniform  exposure  rate  that  would  satisfy 
the  limits  provided  in  §  835.206(a)  shall 
be  avoided. 

(c)  If  the  dose  equivalent  to  the 
embryo/fetus  is  determined  to  have 
already  exceeded  0.5  rem  (0.005  sievert) 
by  the  time  a  worker  declares  her 
pregnancy,  the  declared  pregnant 
worker  shell  not  be  assigned  to  tasks 
where  additional  occupational  exposure 
is  likely  during  the  remaining  gestation 
period. 

1835.207  Umlta  for  minors. 

Any  minor  exposed  to  radiation  and/ 
or  radioactive  material  during  direct  on- 
site  access  at  a  DOE  site  or  facility  shall 
not  exceed  0.1  rem  (0.001  sievert]  total 
effective  dose  equivialent  in  a  year. 


f  835  JOS    Untto  for  members  of  the  public 
entering  •  controUed  eros. 

Any  member  of  the  public  exposed  to 
radiation  and/or  radioactive  material 
dxiring  direot  on-site  access  at  a  DOE 
site  or  facility  shall  not  exceed  0.1  rem 
(0.001  sievert)  total  effective  dose 
equivalent  in  a  year. 

1835.209    CottcerHieUone  of  rsdtoectlvs 

materlelln  air. 

(a)  The  derived  air  concentration 
(DAC)  values  given  in  appendices  A  and 
C  to  this  part  shall  be  used  in  the 
control  of  occupational  exposures  to 
airborne  radioactive  material. 

(b)  With  regard  to  inhalation 
expociues  and  extonal  exposures  from 
ain)ome  radionuchdes,  compliance 
with  this  part  shall  be  demonstrated 
through  conformity  with  §  835.101  and 
§835.202  which  establishes  the 
apnhcable  regulatory  limits. 

(c)  TIm  estimation  of  internal  dose 
shall  be  based  on  bioassay  data  rather 
than  air  concentration  values  unless 
bioassay  data  are: 

(1)  unavailable; 

(2)  inadequate;  or 

(3)  internal  dose  estimates  based  on 
representative  air  concentration  values 
are  demonstrated  to  be  as  or  more 
accurate. 


Subpart  D— {Raaarved] 

Subpart  E— Monltofing  In  tha 
Workplace 

1835.401    Qeneral  requlrsmants. 

(a)  Monitoring  of  individuals  and 
areas  shall  be  performed  to: 

(1)  Demonstrate  compliance  with  the 
regulations  in  this  part; 

12)  Document  radiological  conditions 
in  the  workplace; 

(3)  Detect  changes  in  radiological 
conditions; 

(4)  Detect  the  gradual  buildup  of 
radioactive  matwial  in  the  workplace; 
and 

(5)  Verify  the  effectiveness  of 
engineering  and  process  controls  in 
containing  radioactive  material  ^nd 
reducing  radiation  exposure. 

(b)  Area  monitoring  in  the  workplace 
shall  be  routinely  performed,  as 
necessary,  to  identify  and  control 
potential  sources  of  personnel  exposure 
to  radiation  and/ or  radioactive  materiaL 

(c)  Instruments  used  for  monitoring 
and  contamination  control  shall  be: 

(1)  Periodically  maintained  and 
calibrated  on  an  established  frequency 
of  at  least  once  per  year; 

(2)  Appropriate  for  the  type(s),  levels, 
and  enei^es  of  the  radietion(s) 
encountered; 

(3)  Appropriate  for  existing 
environmental  conditions;  and 


(4)  Routinely  tested  for  operebility. 

1835.402    kidMdual  monltorlnB. 

(a)  For  the  purpose  of  nKmitoring 
individual  exposures  to  external 
radiatian.  personnel  dosimetry  shall  be 
provided  to  and  used  by: 

(1)  Radiological  workers  who.  under 
typical  conditions,  are  likely  to  receive 
one  or  more  of  the  following: 

(i)  An  effective  dose  equivalent  to  the 
whole  body  of  0.1  rem  (0.001  sievert)  or 
more  in  a  year; 

(ii)  A  shallow  dose  equivalent  to  the 
skin  or  to  any  extremity  of  5  rems  (0.05 
sievert)  at  more  in  a  yeer, 

(iii)  A  lens  of  the  eye  dose  equivalent 
of  1.5  rems  (0.015  sievert)  or  more  in  a 
year; 

(iv)  A  deep  dose  equivalent  from 
external  exposures  to  any  organ  or 
tissue  other  than  the  lens  of  the  eye  of 
5  rems  (0.05  sievert): 

(2)  Declared  pregnant  woikers  who 
are  likely  to  receive  from  external 
sources  a  dose  equivelent  to  the 
embryo/fetus  in  excess  of  10  percent  of 
the  appUcable  limit  in  §  835.206; 

(3)  Minors  and  members  of  the  public 
likely  to  receive,  in  1  year,  from  external 
sources,  a  dose  in  excess  of  50  percent 
of  the  applicable  Umits  in  §  835.207  or 
§835.208,  respectively;  or 

(4)  Individuals  entering  a  high  or  very 
high  radiation  area. 

Ijb)  Personnel  external  dosimetry 
programs  shall  be  adequate  to 
demonstrate  compliance  with  §  835.202, 
including  routine  dosimeter  calibration 
and  conformance  with  the  requirements 
of  the  DOE  Laboratory  AccreditaticMi 
Program  for  Personnel  Dosinietry. 

(cj  For  the  purpose  of  monitoring 
individual  exposures  to  internal 
radiation,  internal  dose  evaluation 
programs  (including  routine  bioassay 
programs)  shall  be  conducted  for 

(1)  Radiological  workers  who,  under 
typical  conditions,  are  likely  to  receive 
0.1  rem  (0.001  sievert)  or  more 
committed  effective  dose  equivalent, 
and/or  5  rems  (0.05  sievert)  or  more 
committed  dose  equivalent  to  any  organ 
or  tissue,  from  all  occupational 
radionuclide  intakes  in  a  year; 

(2)  Declared  pregnant  workers  likely 
to  receive  an  intake  resiilting  in  a  dose 
equivalent  to  the  embryo/fetus  in  excess 
of  10  percent  of  the  limit  stated  in 
§835.206;  or 

(3)  Minors  and  members  of  the  public 
who  are  likely  to  receive,  in  1  year,  an 
intake  resulting  in  a  committed  effective 
dose  equivalent  in  excess  of  50  percent 
of  the  limits  stated  in  §  835.207  or 

§  835.208,  respectively. 

(d)  Internal  dose  evaluation  programs 
shall  be  adequate  to  demonstrate 
compliance  with  §  835.202. 
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1835.403    Area  monitoring. 

!  (a)  Measurements  of  radioactivity 
concentrations  in  the  ambient  air  of  the 
workplace  shall  be  performed  as 
follows: 

(1)  Air  sampling  shall  be  performed  in 
occupied  areas  where,  imder  typical 
conditions,  an  individual  is  likely  to 
receive  an  annual  intake  of  2  percent  or 
more  of  the  specified  AU  values.  For  a 
given  radionuclide  and  lung  retention 
class,  the  ALI  is  the  product  of  the  DAC 
hsted  in  appendix  A  of  this  part  and  the 
constant  2.4x10'  ml.  Samples  shall  be 
taken  as  necessary  to  detect  and 
evaluate  the  level  or  concentration  of 
airborne  radioactive  material  at  work 
locations. 

(2)  Real-time  air  monitoring,  using 
continuous  air  monitors  as  defined  in 
§835.2,  shall  be  performed  in  normally 
occupied  areas  where  an  individual  is 
hkely  to  be  exposed  to  a  concentration 
of  airborne  raaioactivity  exceeding  1 
DAC  as  specified  in  appendix  A  of  this 
part  or  where  there  is  a  need  to  alert 
potentially  exposed  individuals  to 
unexpected  increases  in  airborne 
radioactivity  levels. 

(3)  For  the  airborne  radioactive 
material  that  could  be  encountered,  real- 
time air  monitors  shall  have  alarm 
capability  and  sufficient  sensitivity  to 
alert  potentially  exposed  individuals 
that  immediate  action  is  necessary  in 
order  to  minimize  or  terminate 
inhalation  exposures. 

(b)  Monitormg  of  radiation  in  the 
workplace  shall  be  performed  using 
stationary  (area)  or  portable  radiation 
instruments,  or  a  combination  thereof. 
Hie  instnmients  shall  be  readily 
available  and  shall  be  capable  of 
measiuing  ambient  radiation  dose  rates 
for  the  purpose  of  controlUng  radiation 
exposures. 

S  835.404    Radioactive  contamination 
control  and  monitoring. 

(a)  Instruments  and  techniques  used 
for  radioactive  contamination 
monitoring  and  control  shall  be 
adequate  to  ensure  compliance  with  the 
reouirements  specified  in  this  section. 

(d)  Appropriate  controls  shall  be 
maintained  and  verified  which  prevent 
the  inadvertent  transfer  of  removable 
contamination  to  locations  outside  of 
radiological  areas  imder  normal 
operating  conditions. 

(c)  Any  area  in  which  contamination 
levels  exceed  the  values  specified  in 
appendix  D  of  this  part  shall  be: 

(1)  Posted  in  accordance  with 
§835.603;  and 

(2)  Controlled  in  a  manner 
commensiirate  with  the  physical  and 
chemical  characteristics  of  the 
contaminant,  the  radionuclides  present. 


and  the  fixed  and  removable 
contamination  levels. 

(d)  Areas  with  fixed  contamination 
exceeding  the  total  radioactivity  values 
specified  in  appendix  D  of  this  part  may 
be  located  outside  of  radiological  areas 
provided  the  following  conditions  are 
met: 

(1)  Removable  contamination  levels 
are  below  the  levels  specified  in 
appendix  D  of  this  part: 

(2)  Unrestricted  access  to  the  area  is 
not  likely  to  cause  any  individual  to 
receive  a  total  effective  dose  equivalent 
in  excess  of  0.1  rem  (0.001  sievert)  in  a 
year; 

(3)  The  area  is  routinely  monitored; 

(4)  The  area  is  clearly  marked  to  alert 
personnel  of  the  contaminated  status; 

(5)  Appropriate  administrative 
procedures  are  established  and 
exercised  to  maintain  control  of  these 
areas;  and 

(6)  Dose  rates  do  not  exceed  levels 
which  would  require  posting  in 
accordance  with  §  835.603. 

(e)  Entry  control  pursuant  to  §  835.501 
and  posting  pursuant  to  §  835.603  are 
not  required  for  areas  with  fixed 
contamination  meeting  the  conditions  of 
§  835.404(d). 

(f)  Appropriate  monitoring  to  detect 
and  prevent  the  spread  of  contamination 
shall  be  performed  by  individuals 
exiting  radiological  areas  established  to 
control  removable  contamination  and/or 
airborne  radioactivity. 

(g)  Protective  clothing  shall  be 
required  for  entry  to  areas  in  which 
removable  contamination  exists  at  levels 
exceeding  those  specified  in  appendix  D 
to  this  part. 

Subpart  F— Entry  Control  Program 

1835.501    Radiological  areas. 

(a)  Personnel  entry  control  shall  be 
maintained  for  each  radiological  area. 

(b)  The  degree  of  control  snail  be 
commensurate  with  existing  and 
potential  radiological  hazards  within 
the  area. 

(c)  One  or  more  of  the  following 
methods  shall  be  used  to  ensure  control: 

(1)  Signs  and  barricades; 

(2)  Control  devices  on  entrances; 

(3)  Conspicuous  visual  and/or  audible 
alarms: 

(4)  Locked  entrance  ways;  or 

(5)  Administrative  controls. 

(d)  Administrative  procediues  shall 
be  written  as  necessary  to  demonstrate 
compliance  with  the  provisions  of  this 
section.  These -administrative 
procedures  shall  include  actions 
essential  to  ensure  the  effectiveness  and 
operability  of  barricades,  devices, 
alarms,  and  locks.  Authorizations  shall 
be  required  to  perform  specific  work 


vdthin  the  vpa  and  shall  include 
specific  radiation  protection  measures, 
(e)  No  control(s)  shall  be  installed  at 
any  radiological  area  exit  that  would 
prevent  rapid  evacuation  of  personnel 
imder  emergency  conditions. 

§  835.502    High  and  very  itigh  rsdiation 
areas. 

(a)  High  radiation  areas.  One  or  more 
of  the  following  features  shall  be  used 
for  each  entrance  or  access  point  to  a 
high  radiation  area  where  radiation 
levels  exist  such  that  an  individual 
could  exceed  a  deep  dose  equivalent  to 
the  whole  body  of  1  rem  (0.01  sievert) 
in  any  one  hour  at  30  centimeters  from 
the  source  or  fitjm  any  surface  that  the 
radiation  penetrates: 

(1)  A  control  device  that  prevents 
entry  to  the  area  when  high  radiation 
levels  exist  or  upon  entry  causes  the 
radiation  level  to  be  reduced  below  that 
level  defining  a  high  radiation  area: 

(2)  A  device  that  functions 
automatically  to  prevent  use  or 
operation  of  the  radiation  source  or  field 
while  personnel  are  in  the  area; 

•  (3)  A  control  device  that  energizes  a 
conspicuous  visible  or  audible  alarm 
signal  so  that  the  individual  entering  the 
high  radiation  area  and  the  supervisor  of 
the  activity  are  made  aware  of  the  entry: 

(4)  Entryways  that  are  locked.  During 
periods  when  access  to  the  area  is 
required,  positive  control  over  each 
entry  is  maintained; 

(5)  Continuous  direct  or  electronic 
surveillance  that  is  capable  of 
preventing  unauthorized  entry; 

(6)  A  control  device  that  will 
automatically  generate  audible  and 
visual  alarm  signals  to  alert  personnel  in 
the  area  before  use  or  operation  of  the 
radiation  source  and  in  sufficient  time 
to  permit  evacuation  of  the  area  or 
activation  of  a  secondary  control  device 
that  will  prevent  use  or  operation  of  the 
source. 

(b)  Very  high  radiation  areas.  In 
addition  to  the  above  requirements, 
additional  measures  shall  be 
implemented  to  ensure  individuals  are 
not  able  to  gain  access  to  very  high 
radiation  areas  when  dose  rates  are  in 
excess  of  the  posting  requirements  of 

§  835.603(c). 

(c)  No  control(s)  shall  be  established 
in  a  high  or  very  high  radiation  area  that 
would  prevent  rapid  evacuation  of 
personnel. 

Subpart  Q— Poatlng  and  Labeling 

§835.601    GensrsI  requirements. 

(a)  Working  areas  that  require  posting 
because  of  the  presence,  or  potential 
presence,  of  radiation  and/or  radioactive 
material  are  delineated  in  the 


65492    Faderal  Rigiftar  /  Vol.  58.  No.  238  /  Tuesday.  December  14,  1993  /  Rnles  and  RegulatJona 


subsequent  paragraphs  of  this  section. 
Radioactive  items  or  containen  of 
radioactive  materials,  shall  be 
individually  labeled  if  adequate 
warning  is  not  provided  by  control 
measures  and  required  posting. 

(b)  DOE  approved  signs,  labels,  and 
radiation  symbols  shall  be  used  to 
identify  areas  specified  in  this  subpart. 

(c)  Required  signs  and  labels  shall 
have  a  yellow  background.  The 
radiation  symbol  shall  be  black  or 
magenta. 

(d)  Signs  required  by  this  subpart 
shall  be  clear  and  conspicuously  posted 
and  may  include  radiological  protection 
instructions. 

(e)  The  posting  requirementa  in  this 
section  may  be  modified  to  reflect  the 
special  considerations  of  DOE  activities 
conducted  at  private  residences.  Such 
modifications  shall  provide  the  same 
level  of  protection  to  individuals  u  the 
existing  provisions  in  this  section. 


1835.602    Controlled  I 

(a)  Each  access  point  to  a  controlled 
area  (as  defined  in  §  835.2)  shall  be 
posted,  identifying  it  as  a  controlled 
area,  whenever  radioactive  material 
and/or  radiation  fields  which  would 
require  posting  under  $  835.603  may  be 
present  in  the  area. 

(b)  Signs  used  for  this  purpose  may  be 
selected  by  the  contractor  to  avoid 
conflict  with  local  security 
reqiiirements. 


S835.603    RMllologleali 

Each  access  point  to  a  radiological 
area  (as  defined  in  §  835.2)  shall  be 
posted  with  conspicuous  signs  bearing 
the  wording  provided  in  this  section. 

(a)  iladiation  Area.  The  words 
"Caution,  Radiation  Area"  shall  be 
posted  at  any  area  accessible  to 
individuals  in  which  radiation  levels 
could  result  in  an  individual  receiving 
a  deep  dose  equivalent  in  excess  of 
0.005  rem  (0.05  millisievert)  in  1  hour 
at  30  centimeters  from  the  source  or 
from  any  surface  that  the  radiation 
penetrates. 

(b)  High  Radiation  Area.  The  words 
"Danger,  High  Radiation  Area"  shall  be 
posted  at  any  area  accessible  to 
individuals  in  which  radiation  levels 
could  result  in  an  individual  receiving 
a  deep  dose  equivalent  in  excess  of  0.1 
rem  (0.001  sievert)  in  1  hour  at  30 
centimeters  from  the  radiation  soiirce  or 
from  any  surface  that  the  radiation 
penetrates. 

(c)  Very  High  Radiation  Area.  The 
words  "Grave  Danger,  Very  High 
Radiation  Area"  shall  be  posted  at  any 
area  accessible  to  individuals  in  whidi 
radiation  levels  could  resiilt  in  an 
individual  receiving  an  absorbed  dose 


in  excess  of  500  rads  (5  grays)  in  one 
hour  at  1  meter  from  the  radiation 
source  or  from  any  surfece  that  the 
radiation  penetrates. 

(d)  Airborne  Radioactivity  Area.  The 
words  "Caution.  Airborne  Radioactivity 
Area"  shall  be  posted  for  any  occupied 
area  in  which  airborne  radioactivity 
levels  exceed,  or  are  likely  to  exceed.  10 
percent  of  the  DAC  value  listed  in 
appendix  A  or  appendix  C  of  this  part 

(e)  Contamijiation  Area.  TIm  words 
"Caution.  Contamination  Area"  shall  be 
posted  where  contamination  levels 
exceed  values  listed  in  appendix  D  of 
this  part,  but  are  less  than  or  equal  to 
100  times  those  values. 

(f)  High  Contamination  Area.  The 
words  "£)anger.  High  Contamination 
Area"  shall  be  posted  where 
contamination  levels  are  greater  than 
100  times  the  values  listed  in  appendix 
D  of  this  part. 

Subpart  H— Racorda 

{835.701    General  provMon*. 

(a)  Records  shall  be  maintained  to 
document  compliance  with  this  part 
and  with  radiation  protection  programs 
required  by  §  835.101. 

lb]  Unless  otherwise  specified  in  tills 
subpart,  records  shall  be  retained  until 
final  disposition  is  authorized  by  DOE. 

1835.702    IndhrkhMl  monitoring  recorda. 

(a)  Records  shall  be  maintained  to 
document  doses  received  by  all 
individuals  for  whom  monitoring  was 
required  pursuant  to  $  835.402  and 
doses  received  during  planned  special 
exposures,  accidents,  and  emergency 
conditions. 

(b)  The  results  of  individual  external 
and  internal  dose  measurements  that  are 
performed,  but  are  not  required  by 

S  835.402,  shall  be  recorded.  Recording 
of  the  non-imiform  shallow  dose 
equivalent  to  the  skin  caused  by 
contamination  on  the  skin  (see 
§  835.205)  is  not  required  if  the  dose  is 
less  than  2  percent  of  the  limit  specified 
for  the  skin  in  §  835.202(a)(4). 

(c)  Tlie  records  required  by  this 
section  shall: 

(1)  Be  sufficient  to  evaluate 
compliance  with  §  835.202; 

(2)  Be  sufficient  to  provide  dose 
information  necessary  to  complete 
reports  required  by  subpart  I  of  this  part 
and  by  Departmental  requirements  for 
occiirrence  reporting  and  processing; 

(3)  Include  the  following  quantitieB 
for  external  dose  received  during  the 
year: 

(i)  The  effective  dose  equivalent  fit>m 
external  sources  o(j-adiation  (deqp  dose 
equivalent  ma)  be  used  as  e^active  dose 
equivalent  for  external  e^oeure); 


(ii)  The  lens  of  the  eye  dose 
equivalent; 

(iii)  The  shallow  dose  equivalent  to 
the  skin;  and 

(iv)  The  shallow  dose  equivalent  to 
the  extremitiM. 

(4)  Include  the  following  quantities 
for  internal  dose  resulting  from  intakes 
received  during  the  year: 

(i)  Committed  elective  dose 
equivalent; 

(ii)  Committed  dose  equivalent  to  any 
organ  or  tissue  of  concern;  and 

(iii)  Estimated  intake  and  identity  of 
radionuclides. 

(5)  Include  the  following  quantities 
for  the  srmimiation  of  the  external  and 
internal  dose: 

(i)  Total  effective  dose  equivalent  in  a 
yean 

(ii)  For  any  organ  or  tissue  assigned 
an  intwnel  dose  during  the  year,  the 
sum  of  the  deep  dose  equivalent  from 
external  exposures  and  the  committed 
dose  equivalent  to  that  organ  or  tissue; 
and 

(iii)  Cumulative  total  effective  dose 
equivalent  received  from  external  and 
internal  sources  while  employed  at  the 
site  or  facility,  since  January  1. 1989. 

(6)  Include  the  dose  equivalent  to  the 
embryo/fetus  of  a  declared  pregnant 
worker. 

(d)  Documentation  of  ail  occupational 
exposure  received  during  the  current 
year  shall  be  obtained  when 
demonstrating  compliance  with 

§  835.202(a].  In  the  absence  of  fonnal 
records  of  previous  occupational 
expoaura  during  the  year,  a  written 
estimate  signed  by  the  individual  may 
be  accepted. 

(e)  Efforts  shall  be  made  to  obtain 
records  of  prior  years  occupational 
internal  anid  external  exposiue. 

(f)  The  records  specified  in  this 
section  that  are  identified  with  a 
specific  individual  shall  be  readily 
available  to  that  individual. 

(g)  Data  necessary  to  allow  future 
verification  or  reassessment  of  the 
recorded  doses  shall  be  recorded. 

(h)  All  records  required  by  this 
section  shall  be  transferred  to  the  DOE 
upon  cessation  of  activities  at  the  site 
that  could  cause  exposure  to 
individuals. 

§836.703    Monitoring  and  workplace 
recorda. 

The  following  informati(xi  shall  be 
documented  and  maintained: 

(a)  Results  ot  surveys  for  radiation 
and  radioactive  material  in  the 
workplace  as  required  by  i%  835.401, 
835.403.  and  835.404; 

(b)  Results  of  surveys,  measurements, 
and  calculations  used  to  determine 
individual  occupational  exposiue  from 
external  and  internal  sources; 
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(c)  Results  oi  surveys  for  the  release 
of  material  and  equipment  as  required 
by  §  835.1101(d);  and 

(d)  Results  of  maintenance  and 
calibration  performed  on: 

(1)  Instruments  used  for  area 
monitoring  and  contamination  control 
as  required  by  §835.401;  and 

(2)  Devices  used  for  individual 
monitoring  as  required  by  §$835,401 
and  835.402. 

§  835.704    Adiiiii  ilali  afl  ve  reconta. 

(a)  Training  records  shall  be 
maintained,  as  necessary,  to 
demonstrate  comphance  with 

§§  835.901.  835.902,  and  835.903. 

(b)  Actions  takan  to  maintain 
occupational  exposures  as  low  as 
reasonably  achievable,  including  the 
actions  required  for  this  purpose  by 

§  835.101,  as  well  as  facility  design  and 
control  actions  required  by  §§  835.1001, 
835.1002,  and  835.1003.  shall  be 
documented. 

(c)  Records  shall  be  maintained  to 
document  the  results  of  internal  audits 
and  other  reviews  of  program  content 
and  implementation. 

(d)  Writlea  dedaratioas  oi  pregnancy 
shall  tw  maintained. 

(e)  Chaages  is  equipment,  tec^iques, 
and  procedures  used  ioar  monitorii^  in 
the  workplace  shall  be  docuawnted. 

Subpart  I — Reporta  to  Indlvlduala 

§  835.801    nsports  to  Individuals. 

(a)  Radiation  exposure  data  for 
individuals  monitored  in  accordance 
with  §835.402  shall  be  reported  as 
specified  in  this  section.  The 
information  shall  include  the  data 
required  imder  §  835.702(c).  Each 
notification  and  report  shall  be  in 
writing  and  include:  the  DOE  site  or 
facility  name,  the  name  of  the 
individual,  and  the  rndividual's  social 
security  nvratber  or  employee  number. 

(b)  Upon  the  request  from  an 
individual  terminating  employment, 
records  of  exposure  shall  be  provided  to 
that  individual  as  soon  as  the  data  are 
available,  but  not  later  than  90  days 
after  termination.  A  written  estimate  of 
the  radiation  dose  received  by  that 
employee  based  on  available 
information  shall  be  provided  at  the 
time  of  termination,  if  requested. 

(c)  Each  DOE-  or  DOE-contractor- 
operated  site  or  fodlity  shall,  on  an 
annual  basis,  provide  a  radiation  dose 
report  to  each  individual  monitored 
during  fte  year  at  ftat  site  or  facility  in 
accordance  with  §  835.402. 

(d)  Detailed  iaformatixiD  coQcaming 
any  individual's  exposure  shall  be  made 
available  io  the  individual  upon  reouest 
of  that  individual,  consistaBt  with  me 


provisions  of  the  Privacy  Act  (5  U.S.C 
552a). 

(e)  V^^n  a  DOE  contractor  is  required 
to  report  to  the  Department,  pursuant  to 
Departmental  requirements  for 
occurrence  regxHting  and  processing, 
any  exposure  of  en  individual  to 
radiation  and/or  radioactive  material,  or 
planned  special  exposure  in  accordance 
with  §  835.204(e),  the  contractor  ^ail 
also  provide  that  individual  virith  a 
report  on  his  or  her  exposure  data 
included  therein.  Sxich  report  shall  be 
transmitted  at  a  time  not  later  than  the 
transmittal  to  the  Department. 

Subpart  J— Aadiatlon  SaMy  Training 

§  835.901    General  employees. 

(a)  AH  general  employees  shall  be 
trained  in  radiation  safety  prior  to 
receiving  occupational  exposure  during 
access  to  controlled  areas  at  a  DOE  site 
or  facility.  Allowance  may  be  made  for 
previous  DOE  training  on  generic 
radiation  safety  topics  (i.e..  those  not 
specific  to  a  site  or  facility)^  provided 
the  training  was  received  at  another 
DOE  site  or  facility  within  the  past  2 
years.  Documentation  of  the  previous 
training  shall  clearly  identify  the 
individual's  name,  date  of  training, 
topics  covered,  and  name  of  the 
certifying  individual.  The  knowledge  of 
radiation  safety  possessed  by  general 
employees  sh^  be  verified  by 
examination. 

(b)  Retraining  shall  be  provided  v^hen 
there  is  a  significant  change  to  radiation 
protection  policies  and  procedures  that 
affect  general  employees  and  shall  be 
conducted  at  interveds  not  to  exceed  2 
years. 

§835.902    Radiological  workera. 

Radiological  worker  training  programs 
and  retraining  shall  be  established  and 
conducted  at  intervals  not  to  exceed  2 
years  to  franiUarize  ■ftie  worker  with  the 
fundamentals  of  radiation  protection 
and  the  ALARA  process.  Training  shall 
include  both  classroom  and  applied 
training.  Training  shall  either  precede 
assignment  as  a  radiological  worker  or 
be  concurrent  with  assignment  as  a 
radiological  worker  if  the  worker  is 
accompanied  by  and  under  the  direct 
supervision  of  a  trained  radiological 
worker.  Radiolo^cal  worker  training  not 
specific  to  a  given  site  or  facility  may  be 
waived  provided  that:  This  training  has 
been  received  at  another  DOE  site  or 
facility  within  the  past  2  years:  there  is 
provision  of  proof-of-training  in  the 
form  of  a  certificatioo  document 
containing  the  individui^'k  name,  date 
of  traioiag,  aad  specific  topics  oo^«ied; 
and  aa  a(pj>roprMto  offidal  has  cwtified 
the  training  of  tfasindrviduaL  The 


knowledge  of  radiation  salBfty  possessed 
by  radiological  v^orkers  sbaillse  verified 
by  examination  prior  to  an 
unsupervised  assignment.  The  training 
shall  include  prooedoies  specific  to  an 
individual's  job  assignmmit.  The  levri  of 
training  is  to  be  comniensurate  with 
each  worker's  assignment. 

§835.903    RadlologieaJ  control  todMieiwtt. 

Training  and  retraining  programs  for 
radiological  control  technicians  shall  be 
established  and  conducted  at  intervals 
not  to  exceed  2  years  to  familiarize 
technicians  with  die  fundamentals  of 
radiation  protection  and  the  proper 
procedures  for  maintaining  exposures 
ALARA.  This  pro^m  shall  include 
both  classroom  and  applied  training. 
The  training  shall  either  precede 
performance  of  tasks  assigned  to 
radiological  control  technicians  or  be 
concurrent  with  such  task  assignments 
if  the  individual  is  accompanied  by  and 
,  imder  the  direct  supervision  of  a  trained 
individual.  The  required  level  of 
knowledge  of  radiation  safety  possessed 
by  radiological  control  technicians  shall 
be  verified  by  examination  to  include 
demonstration  prior  to  any 
unsupervised  work  essignment.  The 
training  program  shall  indude 
procedures  specific  to  the  site  or  facility 
where  the  technician  is  assigned.  The 
level  of  training  shall  be  commensurate 
with  the  technician's  assignment. 
Allowance  may  be  made  for  previous 
DOE  training  on  generic  radiation  safety 
topics  (i.e.,  those  not  specific  to  a  site 
or  facility),  provided  the  training  was 
received  within  the  past  2  years. 
Documentation  of  the  previous  training 
shall  clearly  identify  the  individual's 
name,  date  of  training,  topics  covered, 
and  name  of  the  certifying  individual. 

SubfMrt  K— Design  and  Control 
§835.1001    Oeaign  and  control. 

(a)  Measures  shall  be  taken  to 
maintain  radiation  exposure  in 
controlled  areas  as  low  as  is  reasonably 
achievable  through  facihty  and 
equipment  design  and  administrative 
control.  The  primary  methods  used 
shall  be  physical  desi^  features  (e.g., 
confinement,  ventilation,  remote 
handling,  and  shielding). 
Administrative  controls  and  procedural 
requirements  shall  be  employed  only  as 
supplemental  methods  to  control 
radiation  exposure. 

(b)  For  speoiBc  activities  where  use  of 
physical  design  features  are 
demonstrated  to  be  imfnaoticBl, 
administrative  controls  and  procedural 
requirements  shell  be  asad  to  laaintain 
radiation  exposmas  ALARA. 
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S«35.1002    Fedltty  dMign  and 
modifications. 

Diiring  the  design  of  new  facilities  or 
modification  of  old  facilities,  the 
following  objectives  shall  be  adopted: 

(a)  Optimization  methods  shall  be 
used  to  assure  that  occupational 
exposure  is  maintained  ALARA  in 
developing  and  justifying  facihty  design 
and  physical  controls. 

(b)  The  design  objective  for 
controlhng  personnel  exposure  from 
external  8oiut»s  of  radiation  in  areas  of 
continuous  occupational  occupaiicy 
(2000  hours  per  year)  shall  be  to 
maintain  exposure  levels  below  an 
average  of  0.5  mrem  (5  microsieverts) 
per  hour  and  as  far  below  this  average 
as  is  reasonably  achievable.  The  design 
objectives  for  exposure  rates  for 
potential  exposure  to  a  radiological 
worker  where  occupancy  differs  from 
the  above  shall  be  ALARA  and  shall  not 
exceed  20  percent  of  the  applicable 
standards  in  §  835.202. 

(c)  Regarding  the  control  of  airborne 
radioactive  material,  the  design 
objective  shall  be,  under  normal 
conditions,  to  avoid  releases  to  the 
workplace  atmosphere  and  in  any 
^tuaUon,  to  control  the  inhalation  of 
such  material  by  workers  to  levels  that 
are  ALARA;  confinement  and 
ventilation  shall  normally  be  used. 

(d)  The  design  or  modification  of  a 
facility  and  the  selection  of  materials 
shall  include  featiues  that  facilitate 
operations,  maintenance, 
decontamination,  and 
deconunissioning. 

1 835.1 003    Control  procodures. 

(a)  During  routine  operations,  the 
combination  of  design  fsatxires  and 
administrative  control  procedures  shall 
provide  that: 

(1)  The  anticipated  magnitude  of  the 
total  effective  dose  equivalent  shall  not 
exceed  5  rems  (0.05  sievert)  in  a  year; 

(2)  Hie  anticipated  magnitude  of  the 
committed  dose  equivalent  to  any  organ 
or  tissue,  plus  any  deep  dose  equivalent 
from  external  exposure,  shall  not  exceed 
50  rems  (O.S  sievert)  in  a  year;  and 

(3)  Exposure  levels  are  as  low  as 
reasonably  achievable. 

(b)  CompUance  with  the  requirements 
in  paragraph  (a)  of  this  section  shall  be 
demonstrated  by  appropriate  monitoring 
pursuant  to  the  provisions  of  subpart  E 
of  this  part. 

Subpert  L— Releeset  of  Materials  and 
Equipment  From  Radiological  Areas 

1835.1101    Releaaee  ol  nwrtertala  and 
•quipment  from  radiological  araaa. 

The  following  requirements  apply  for 
the  release  of  materials  and  equipment 


from  radiological  areas  for  use  in 
controlled  areas: 

(a)  In  radiological  areas  established  to 
control  sur&ce  or  airborne  radioactive 
material,  material  and  equipment  shall 
be  treated  as  radioactive  material  and 
shall  not  be  released  from  radiological 
areas  to  controlled  areas  if  either  of  the 
following  conditions  exist: 

(1)  Measiirements  of  accessible 
surfaces  show  that  either  the  total  or 
removable  contamination  levels  exceed 
the  values  specified  in  appendix  D  to 
this  part;  or 

(2)  Prior  use  suggests  that  the 
contamination  levels  on  inaccessible 
siirfeces  are  likely  to  exceed  the  values 
specified  in  appendix  D  to  this  part. 

(b)  Material  and  equipment  exceeding 
the  total  or  removable  contamination 
levels  specified  in  appendix  D  to  this 
part  may  be  conditionally  released  for 
movement  on-site  bom  one  radiological 
area  for  immediate  placement  in  another 
radiological  area  only  if  appropriate 
monitoring  and  control  procedures  are 
established  and  exercised. 

(c)  Material  and  equipment  with  fixed 
contamination  levels  that  exceed  the 
Umits  specified  in  appendix  D  to  this 
part  may  be  released  for  use  in 
controlled  areas  outside  of  the 
radiological  areas  with  the  following 
provisions: 

(1)  Removable  contamination  levels 
are  below  the  level  specified  in 
appendix  D  of  this  part;  and 

(2)  Materials  shall  be  routinely 
monitored,  clearly  labeled,  or  tagged  to 
alert  personnel  of  the  contaminated 
status;  appropriate  administrative 
procedures  shall  be  established  and 
exercised  to  maintain  control  of  these 
items. 

(d)  The  records  for  release  of  material 
and  equipment  shall  describe  the 
property,  date  on  which  the  release 
survey  was  performed,  identity  of  the 
individual  who  performed  the  survey, 
type  and  identification  number  of  the 
survey  instrument  used,  and  results  of 
the  survey. 

Subpart  M— [Reserved] 

Subpart  N— Accidents  and 
Emergencies 

S  835.1 301    Ganeral  provisions. 

(a)  A  general  employee  whose 
occupational  exposure  has  exceeded 
any  of  the  limits  specified  in  §§  835.202 
or  835.205  may  be  permitted  to  return 
to  work  in  radiological  areas  during  the 
ourent  year  providing  that  all  of  the 
following  conditions  are  met: 

(1)  Approval  is  first  obtained  from  the 
contractor  management  and  the  Head  of 
the  responsible  DOE  field  organization: 


(2)  The  individual  receives  counseling 
from  radiological  protection  and 
medical  personnel  regarding  the 
consequences  of  receiving  additional 
occupational  exposure  during  the  year; 
and 

(3)  The  affected  employee  agrees  to 
return  to  radiological  work. 

(b)  All  exposures  exceeding  the  hmits 
specified  in  §§835.202  or  835.205  shall 
be  recorded  in  the  affected  individual's 
occupational  exposiu^  file  and  reported 
to  the  DOE  in  accordance  with 
Departmental  requirements  for 
ocxnirrence  reporting  and  processing. 

(c)  When  the  conditions  imder  which 
the  emergency  or  accident  exposures 
were  received  have  been  eliminated, 
operating  management  shall  notify  the 
Head  of  the  responsible  DOE  field 
organization. 

(d)  Operations  after  an  emergency  or 
accidental  exposure  in  excess  of  the 
limits  specified  in  §§  835.202  or  835.205 
may  be  resumed  only  with  the  approval 
of  the  DOE. 

(e)  OccuiTonce  reports  to  DOE 
regarding  emergencies  and/or  accidents 
shall  be  prepared  and  submitted  in 
accordance  with  Departmental 
requirements  for  ocaurence  reporting 
and  processing. 

§835.1302    Emergency  exposure 
situations. 

(a)  The  risk  of  injury  to  those 
individuals  involved  in  rescue  and 
recovery  operations  shall  be  minimized. 

(b)  Operating  management  shall 
weigh  actual  and  potential  risks  to 
rescue  and  recover  individuals  against 
the  benefits  to  be  gained. 

(c)  Rescue  action  that  might  involve 
substantial  personal  risk  shall  be 
performed  by  volxmteers. 

(d)  The  dose  limits  for  individuals 
performing  these  operations  are  as 
follows: 

guideunes  for  control  of 
Emergency  Exposures 


Dose 
limit  1 
(wfK>te 
body) 


5  rams 
lOrema 


25  rams 


Activity  per- 
fcxnSed 


An 

Protecting  major 
property. 

Llfesavtngor 
protectkmol 
icves  popu- 
lations. 


Conditions 


Where  lower 
dose  limit  r>ot 
practicable. 

Where  lower 
dose  Kmit  not 
practlcatMe. 
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OtiCEUNES  FOR  CONTROL  OF 

EMERGENCY  EXPOSURES— Continued 


Doee 
limit* 

(wttoie 

tKXV) 


>25 
rens 


Adiutyper- 
forrnad 


Ufasavirtgor 
protection  of 
large  popu- 
lations. 


Conditions 


Only  on  a  vol- 
untary basis 
to  personnel 
fully  aware  of 
the  risks  in- 
volved. 


<Ths  tons  of  the  eye  dose  limit  is  three 
times  the  Nsted  values.  The  st^aMow  dose  limit 
to  the  stdn  ef  the  whole  txsdy  and  the  extrem- 
ities is  Ian  fmes  the  listed  vakjes.  These 
doses  are  in  addition  to  arxj  accounted  for 
separately  from  the  doses  received  under  the 
limits  in  §§835.202  and  835.205. 

(e)  Each  individual  selected  shall  be 
trained  in  accordance  with  §835.902 
and  briefed  beforehand  of  the  known  or 
anticipated  hazards  to  which  the 
individual  will  be  subjected. 

$835.1303    IRessrved] 

§835.1304    Nuclear  accldsnt  dosimetry. 

(a)  bistallations  possessing  sufficient 
quantfties  of  fissile  material  to 
poteatidly  constitute  a  critical  mass, 
such  tiiet  the  excessive  exposure  of 
personnel  to  radiation  from  a  nuclear 
accident  is  possible,  shall  provide 


nuclear  accident  doametry  ior  those 
personnel. 

(b)  Nuclear  accident  dosimetry  shall 
include  the  following: 

(1)  A  method  to  conduct  initial 
screening  of  personnel  involved  in  a 
nuclear  accident  to  determine  whether 
significant  exposures  to  radiation 
occiured; 

(2)  Methods  and  equipment  for 
analysis  of  bioiot ical  materials; 

(3)  A  system  of  fixed  nuclear  accident 
dosimeter  units;  and 

(4)  Personal  nuclear  accident 
dosimeters  worn  by  all  personnel  who 
enter  locations  in  which  installed 
criticality  alarm  systems  are  required. 

Appendix  A  to  Put  835 — Derived  Air 
CoDcentratioas  (DAC)  for  ContreUing 
Radiation  Exposure  to  Workers  et  DOE 
Facilities 

The  derived  air  concentrations  (DAC) 
for  hmiting  radiation  exposures  through 
inhalation  of  radionuclides  by  workers 
are  listed  in  this  appendix.  The  values 
are  based  on  either  a  stodiastic 
(committed  effective  dose  equivalent) 
dose  limit  of  5  rems  (0.05  Sv)  or  a  ikid- 
stochestic  (oigaij  dose  limit  of  50  rems 
(O.S  Sv)  per  yes.  whichever  is  more 
limiting. 

Note:  the  15  lems  (O.tS  SvJ  dose  limit  for 
the  lens  of  the  ^e  does  not  eppear  as  a 
critical  organ  dose  limU.) 


The  columns  io  this  appendix  contain 
the  following  information:  (1) 
Radionuclide;  (2)  inhaled  air  DAC  for 
lung  retention  class  D,  W,  and  Y  in  imits 
of  ^Ci/ml;  (3)  inhaled  air  DAC  for  lung 
retention  class  D,  W,  and  Y  in  imits  of 
Bq/m3;  and  (4)  an  indication  of  whether 
or  not  the  DAC  for  each  class  is. 
controlled  by  the  stochastic  (effective 
dose  equivalent)  or  noostochastic 
(tissue)  dose.  The  classes  D.  W,  and  Y 
have  been  estabUshed  to  describe  the 
clearance  of  inhaled  radionuclides  from 
the  lung.  This  classification  refers  to  tke 
approximate  length  of  retention  ia  the 
pulmonary  region.  Thus,  the  range  of 
half-times  for  retention  in  the 
pulmonary  region  is  less  than  10  days 
for  class  D  (days),  from  10  to  100  days 
for  class  W  (weeks),  and  greater  than 
100  days  for  class  Y  (years).  The  DACs 
are  listed  by  radionuclide,  in  order  of 
iiK:reasii>g  atomic  mass,  and  are  based 
•  on  the  assumption  that  the  particle  size 
distribution  of  the  inhaled  material  is 
imknown  and  an  assumed  particle  sixe 
distribution  of  1  iun  is  used.  For 
situations  where  the  particle  size 
distributicMi  is  knoMH  to  differ 
significantly  from  1  pm,  appropriate 
corrections  can  be  made  to  bodi  the 
estimated  dose  to  workers  and  the 
DACs. 


Inhaled  air-lwng  retention  dass  a 

Inhaled  air-lung  retention  dass  > 

Stochastic 
ororgaa> 

Radionucide 

»iCi/ml 

Bq/m3 

0 

W 

Y 

D 

W 

Y 

(  0/ W/ Y) 

H-3  (Walsr)  * _ 

2.E-05 

2.E-05 

2.E-05 

8.E-t-05 

8.E  +  05 

fl.E+05 

StSt/St 

H-3  (Elamsnlal)* _ 

5.E-01 

5.E-01 

5.E-01 

2.E-H0 

2.E  +  10 

2.E  +  10 

St^St/St 

Be-7 

•••••••»     •.      ••••••          •     ■•..                     M 

— 

9.E-06 

e.E-06 

- 

3.E+05 

3.E+05 

/St/St 

Be-1 

J 

— 

6.E-08 

6.E-09 

— 

2.E-t-03 

2.E-t-02 

/St/St 

0-11 

(OrAi 

2.e-04 
5.E-04 
3.E-04 
1.E-06 
7.E-04 

2.E-04 
5.E-04 
3.E-04 
1.E-06 
T.E-04 

2.E-04 
5.E-04 
S.E-04 
1.E-06 
7.E-04 

6.E  +  06. 
2.E-(-07 
VE-t-07 
4.E  +  07 
3.E-t-07 

6.E  +  06 
2.E+07 
1.E+07 
4.E+04 
3.E+07 

«.E+t)6 
2.E+07 
1.E+07 
4.E+07 
3.E+07 

St/SVSt 

0-11 

(00)i  

St/St/St 

0^11 

(C0i)2  

SVSt/St 

0^14 

(Owfti 

St/SVSt 

C-14 

(CO)«  „ 

St/St/St 

C-14 

fCO,)J » 

9.E-05 

9.E-05 

fl.E-05 

3.E-I-06 

3.E+06 

3.E  +  06 

svst/st 

F-18 

3.E-05 

4.E-05 

3.€-05 

1.E-t-06 

1.E  +  06 

1.E+06 

SVSt/St 

Na-2 

2  ; 

3.E-07 

- 

— 

1.E  +  04 

- 

- 

sv  / 

Na-? 

4  

2.E-06 
7.E-07 

5.E-07 

: 

8.E-t-04 
3.E  +  04 

2.E  +  04 

: 

St/    / 

Mfl-2 

S  „ - 

St'SV 

Ai-2C 

1 

3.E-08 

3.E-08 

— 

1.E-t-03 

1.E  +  03 

- 

St/St/ 

Si-r^i 

1.E-05 
1.E-07 

1.E-05 
5.E-08 

1.E-05 
2.E-09 

4.E-1-05 
4.E-t-03 

5.E  +  05 
2.E+03 

4.E  +  05 
8.E+01 

St/SfSt 

Si-3S 

1 

St/St/St 

P-32 

_.„ .._ 

4.E-07 

2.E-07 

- 

1.E  +  04 

6.E  +  03 

- 

St/St/ 

P-33 

3.E-06 

1.E-06 

- 

I.E-t-05 

4.E+04 

- 

St/St/ 

S-35 

•••■••••••••••••••••••>■•■••••••••••■■•>••••••■••••••••••>**••>>•>••■•• 

T.E-06 

9.E-07 

— 

3.E^-05 

3.E  +  D4 

- 

St/St/ 

S-35 

(Gas)  „ - 

- 

6.E-06 

- 

- 

2.E  +  D5 

- 

/St/ 

a-ae 

J ; - - 

r.E-06 

1.E-07 

- 

4.E  +  04 

4.E  +  03 

- 

st/sv 

a-a 

i - 

2.E-05 

2.E-05    • 

— 

6£  +  05 

7.E+05 

- 

St/St/ 

a-3s 

» - 

2.E-05 

2.E-05      1 

— 

8.E-»-05 

9.E  +  05 

- 

St/St/ 

K-40 

,•,„■„•,»•••«,••• •.....•. « 

2.E-07 

— 

— 

6£-t-03 

« 

- 

sv  1 

K-42 

•  ••••••••              •                     M           •■           • ••..... 

2.E-06 

- 

- 

7JE+0* 

- 

- 

St/    / 

K-43 

<•••«•••••■■•«*•■•••••«•••■•■••••■••••••■•■•••■•••■■■••»>■«*■••••••■•■• 

4.E-06 

— 

— 

1£  +  05 

- 

- 

St/    / 

K-44 

■■•>■•■•••>• ■••••••••••••>•••■••■•••••••••••••••■■••••■ ••■■■•••■•••••■• 

S£-05 

— 

— 

1.E-f06 

— 

- 

sv  / 

K-45 

_ _ _ 

5.E-05 

— 

— 

2.E-t-06 

— 

- 

sv  / 

Ca-4 

1 

_ 

2.E-06 

_ 

— 

B.E  +  04 

- 

/E/ 

Ca-4 

9      ■•••••••••^•••aita****** ■•■••••••■••••••••■••■•>••••••••• ••■•••■•*•• 

3.E-07 

1.E+04 

/sv 

Radk)niidid« 


Ca-47  .. 
Sc-43... 
Sc-44in 
Sc-44  ... 
Sc-46  ... 
Sc-47  ... 
Sc-AS... 
Sc-49  ... 
TM4 


TM5 

V-47 

V-48 

V-49 

Cf-48  

Cf-49  

Cf-51  

MrvSI  

Mn-52m 

Mn-52 

Mn-53 

Mn-56 

Fe-52 

F«-55 

F»-59 

Fe-60 

Co-55  

CoSB  

Co-57  

Co-58m  _ 

Co-58  

Co-60m  

Co60  

Co^l  

Co-62m  

Ni-56  (Inorg) .. 
r^56  (Vapor) 
N»-5>  (Inorg) .. 
Ni-57  (Vapor) 
Ni-59  (Irxxg) .. 
Nt-59  (Vapor) 
Ni-63  (lrK)rg)  .. 
Ni-63  (Vapor) 
Ni-€5  (Inorg) .. 
Ni^  (Vapor) 
NI-66  (Inorg) .. 
Nl-66  (Vapor) 

Cu-60  

Cu-61  

Cu-64  

Cu^7  

Zrv^ 

2n-e3 

Zn-€5 

Zr>-€9m 

Zn^ 

Zn.71m 

Zn-72 

Qa-65  

Qa^ 

Ga-«7 

Qa-€8 

Ga-70 

Qa-72 

Qa-73 

Q»^ 

Q«^7 

Q«-68  

Q«-69  ...„ 

Q«-71  


I  air-kjng  ratantton  ciass^ 


liCI/mi 


5.E 
IE 
4.E 
4.E 
IE 
5.E 
3.E 
2.E 
2.E 
4.E 
5.E 
5.E 
4.E 
6.E 
1.E 
8.E 
IE 
3.E 


-09 
-05 
-05 
-07 
-05 
-06 
-05 
-05 
-05 
-05 
-07 
-06 
-07 
-06 
-06 
-07 
-07 
-09 


8.E- 

2.E- 

2.E- 

7.E- 

1.E- 

7.E- 

4.E- 
1.E- 
1.E- 
3.E- 


07 

06 

06 

07 

05 

07 

05 
05 
05 
06 


7.E- 

1.E- 

6.E- 

2.E- 

7.E- 

2.E- 

6.E 

1.E- 

4.E- 

2.E- 

6.E- 

2.E- 


05 
06 
06 
05 
05 
06 
06 
05 
05 
06 
06 
04 


W 


4.E-07 


1.E-08 
1.E-05 
4.E-05 
3.E-07 
7.E-06 
3.E-06 
4.E-05 
1.E-05 
2.E-05 
4.E-05 
4.E-07 
5.E-06 
3.E-07 
9.E-06 
1.E-06 
2.E-06 
2.E-07 
e.E-09 
1.E-06 
l.E-07 
1.E-06 
4.E-05 
5.E-07 
2.E-03 
7.E-08 
3.E-05 
7.E-06 
5.E-07 
5.E-07 
1.E-06 
3.E-06 
3.E-06 
8.E-07 
1.E-06 
3.E-07 
1.E-05 
7.E-06 
3.E-07 
1.E-06 
5.E-05 
2.E-05 
1.E-05 
2.E-06 


8.E-05 
1.E-06 
4.E-06 
2.E-05 
8.E-05 
1.E-06 
6.E-06 
8.E-06 
4.E-05 
4.E-08 
aE-06 
2.E-05 


1.E-05 
3.E-07 
5.E-06 
l.E-07 
1.E-06 
6.E-07 
2.E-05 
2.E-09 
1.E-05 


3.E-06 
4.E-05 
8.E-06 


1.E-06 
8.E-08 
3.E-07 
3.E-05 
3.E-07 
1.E-03 
1.E-08 
2.E-05 
7.E-05 


4.E-05 
1.E-05 
9.E-06 
2.E-06 
1.E-06 
3.E-05 
l.E-07 
3.E-06 
6.E-05 
7.E-06 
5.E-07 


Inhatod  air-tung  retention  dass* 


B(Vm) 


2.E4  02 
4E  +  05 
1.E  +  06 
2.E  +  04 
5.E  +  05 
2.E  +  05 
1.E  +  06 
7.E  +  05 
8.E  +  05 
1.E  +  06 
2.E-K04 
2.E  +  05 
I.E-t-04 
2.E-f05 
5.E  +  04 
3.E-t-04 
5.E  +  03 
1.E-f02 


3.E-t^04 

7.E  +  04 

6.E-f04 

3.E-»^04 

4;E  +  05 

3.E  +  04 

1.E  +  06 
5.E  +  05 
5.E  +  05 
1.E  +  05 


3.E  +  06 
S.E-t-04 
2.E  +  05 
6.E  +  05 
3.E  +  06 
6.E-»-04 
2.E-f05 
4.E  +  05 
1.E  +  06 
6.E  +  04 
2.E-f05 
7.E  +  06 


W 


1.E>04 


4.E  +  02 
5.E  +  05 
1.E+06 
I.E-t-04 
3.E-»^05 
1.E-f05 
2.E-»^06 
4.E-»^05 
9.E-f05 
2.E-f^06 
1.E-»^04 
2.E-«-05 
1.E-»^04 
3.E-»-05 
4.E-t-04 
6.E-^04 
8.E-»^03 
3.E  +  02 
4.E-^04 
5.E-t^03 
4.E-f04 
1.E-»-06 
2.E-t-04 
6.E■^07 
3.E-f03 
1.E-t^06 
3.E-t-06 
2.E+04 
2.E-f^04 
5.E-I-04 
1.E-»-05 
1.E-f05 
3.E-f04 
4.E-»-04 
1.E-»^04 
5.E-»^05 
3.E-^05 
1.E-»^04 
5.E-t-04 
2.E-t-06 
6.E-t-05 
4.E-f05 
8.E-»^04 


3.E-»-06 
5.E-»^04 
2.E-K05 
8.E-K05 
3.E-»-06 
5.E-t-04 
2.E-f05 
3.E-t^05 
2.E-»-06 
2.E-«-03 
I.E-^05 
6.E-f0S 


4.E-^05 
1.E-^04 
2.E-f05 
4.E-»-03 
5.E-f04 
^E-l-04 
8.E-i^05 
9.E-f01 
5.E-^05 


I.E-t-05 
1.E-f06 
3.E-^05 


4.E-«-04 
3.E-l^03 
1.E-»^04 
1.E-»^06 
I.E-^04 
4.E-f07 
S.E  +  02 
9.E-^05 
2.E-f06 


2.E+06 
5.E-f05 
3.E-»-05 
7.E-^04 
4.E-«-04 
I.E-^06 
4.E-t-03 
1.E-»^05 
2.E-t-06 
3.E-i-05 
ZE-f04 


Stochastk: 
ororgan> 


(  D/  W/  Y) 


/SV 


/    /St 
/    /St 
/   /St 
/   /St 
/    /St 
/    /St 
/    /St 
St/St/St 
SVSt/Sl 
St/SV 
St/SV 
BS/St/ 
St/St/St 
SVSt/St 
St/St/St 
St/St/ 
St/St/ 
St/SV 
BS/St/ 
St/SV 
SVSV 
SVSV 
SVSV 
SVSV 
SVSV 

/svst 
/svst 
/svst 
/svst 
/svst 
/svst 
/svst 
/svst 
/svst 

SVSV 

/sv 

SVSV 

/sv 

SVSV 

/sv 

SVSV 

/sv 

SVSV 

/sv 

SVSV 

/sv 
svsvst 
svsvst 
svsvst 
svsvst 

/  /St 
/  /St 
/  /St 
/  /St 
/  /St 
/  /St 
/  /St 

SVSV 

SVSV 

SVSV 

SVSV 

SVSV 

SVSV 

SVSV 

SVSV 

SVSV 

SVSV 

SVSV 

SVSV 
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Radionuclide 


Ge-n 

Ge-77  ;.... 

Ge-78  

As-fl9 

As-70 

As-71  

As-72 „.. 

As-73 

As-74 

As-76 

As-77 

As-78 „... 

Se-70 

S9-73m 

Se-73 ... 

Se-75 

Se-79 

Se-dim 

Se-81 

Se-83 

Br-74in  

Br-74  

Br-75  

Bf-7B 

Br-77  

Br-80m  

Bf-BO  

Br-82  

Br-83  

Br-84  

Rb-79  ...... 

Rb-eim  

Rb-81  -. 

Rb-82m  

Rb^ 

Rt)^  

RD-88  

Rb-87  

Rt>^  

Rb^9  

Sr-8D  

Sr-81  

Sf-83  

Sr-85m  _..„ 

Sr-85  

Sr-87hi  

Sr-e9  

Sr-90  

Sr-91   _.... 

Sr-92  

Y-86m  : 

Y-B6 

Y-87 

Y-88  t 

Y-90m 

Y-90 

Y-91m  „ 

Y-91 

Y-9a 

Y-93 

Y-94 

Y-9S „ 

zt-ee  ...„ 

Zr-86 

Zr-89 

Zr-93 

Zr-95 

Zr-9r 

Nb4B 

Nt>-89  (66  mm) 


Inhaled  air-tung  retention  class* 


\ia/rn 


3.E- 
4.E- 
9.E- 


05 
06 
06 


1.E- 

6.E- 

6.E- 

3.E- 

3.E- 

3.E- 

9.E- 

5.E- 

1.E- 

3.E 

2.E- 

2.E- 

1.E- 

7.E- 

8.E- 

2.E- 

3.E- 

2.E- 

5.E- 

1.E- 

2.E- 

7.E- 

4.E- 

3.E- 

3.E- 

6.E- 

3.E- 

6.E- 

5.E- 

3.E- 

3.E- 

3.E- 

1.E- 

5.E- 

3.E- 

8.E- 

2.E- 

4.E- 


05 
05 
06 
07 
07 
05 
05 
05 
05 
05 
05 
06 
05 
06 
05 
06 
05 
05 
05 
04 
05 
06 
07 
07 
07 
07 
05 
05 
06 
05 
06 
04 
06 
05 
07 
09 
06 
06 


2.E- 

9.E- 

2.E- 

3.E 

6.E- 

8.E- 


06 
08 
06 
09 
08 
07 


W 


3.E-05 
2.E-06 
9.E-06 
5.E-05 
2.E-05 
2.E-06 
6.E-07 
7.E-07 
3.E-07 
6.E-07 
2.E-06 
9.E-06 
2.E-05 
6.E-05 
7.E-06 
3.E-07 
2.E-07 
3.E-05 
1.E-04 
5.E-05 
2.E-05 
3.E-05 
2.E-05 
2.E-06 
8.E-06 
6.E-06 
9.E-05 
2.E-06 
3.E-05 
3.E-05 


2.E-05 
1.E-06 
1.E-06 
1.E^07 
5.E-06 
3.E-07 
1.E-04 
7.E-08 
3.E-06 
1.E-06 
3.E-05 
6.E-05 
1.E-06 
2.E-07 
1.E-06 
1.E-08 
2.E-07 
6.E-07 
1.E-04 
2.E-05 


5.E-06 
3.E-05 
2.E-06 
3.E-04 
7.E-07 
6.E-05 
6.E-08 
2.E-09 
1.E-06 
3.E-06 
2.E-05 
1.E-06 
1.E-06 
1.E-07 
5.E-06 
2.E-07 
7.E-05 
5.E-08 
3.E-06 
1.E-06 
3.E-05 
6.E-05 
1.E-06 
l.E-07 
1.E-06 
2.E-08 
l.E-07 
5.E-07 
9.E-05 
2.E-05 


Inhaled  air-4ung  raten|ion  dass  * 


Bq/m3 


I.E-t-06 
2.E-^05 
4.E-t-05 


6.E-t-05 
2.E-t-06 
2.E+-C5 
1.E-J-04 
I.E-t-04 
1.E-t-06 
3.E-t-06 
2.E-t-06 
6.E-t-05 
1.E-f06 
7.E-f05 
7.E-»-04 
4.E-f05 
3.E-t-05 
3.E-f06 
6.E-«-04 
1.E-f06 
9.E-K05 
2.E-K06 
5.E-(-06 
8.E-t-05 
3.E-^05 
2.E-t-04 
1.E-(-04 
1.E-f04 
2.E-»-04 
I.E-t-06 
2.E-t-06 
2.E-t-05 
I.E-t-06 
I.E-t-05 
9.E-t-06 
4.E-I-04 
2.E-t-06 
1.E-I-04 
3.E-I-02 
9.E-t-04 
IE -I- 05 


6.E-t-04 
3.E-I-03 
5.E-t-04 
I.E-t-02 
2.E-t-03 
3.E-t-04 


W 


I.E-t-06 
9.E-t-04 
3.E-f05 
2.E-t-06 
8.E-I-05 
7.E-t^04 
2.E-t-04 
3.E  +  04 
I.E-t-04 
2.E-t-04 
8.E-t-04 
3E-t-05 
7.E-t-05 
2.E-t^06 
2.E-I-05 
9.E-t-03 
9.E-I-03 
1.E-t^06 
4.E-t-06 
2.E-t-06 
6.E-t-05 
I.E-t-06 
8.E-t-05 
7.E-^04 
3.E-t-05 
2.E-I-05 
3.E-t-06 
6.E-t-04 
I.E-t-06 
I.E-t-06 


9.E-t-05 

5.E-t-04 

5.E-I-04 

4.E-I-03 

2.E-»-05 

I.E-t-04 

4.E-t-06 

3.E-t-03 

IE-t-05 

4.E-t-04 

I.E-t-06 

2.E-t-06 

4.E-I-04 

7.E-t-0a. 

4.E-t-04 

4.E-t-02 

6.E-t-03 

2.E-t-04 

4.E-t-06 

6.E-t-05 


2.E-t-05 
I.E-t-06 
5.E-I-04 
1.E-I-07 
2.E-t-04 
2.E-^06 
2  E -1-03 
6.E-t-01 
5.E-I-04 
1.E-t-05 
9.E-t-05 
5.E-I-04 
5.E-t-04 
4.E-t-03 
2.E-I-05 
9.E-I-03 
3.E-I-06 
2.E-t-03 
I.E-t-05 
4.E-1-04 
I.E-t-06 
2.E-t-06 
4.E-t-04 
5.E-t-03 
4.E-^04 
9.E-t-02 
4E-t-03 
2.E-t-04 
3.E-I-06 
6.E-»-05 


Stochastic 
or  organ' 


(  D/  W/  Y) 


SVSV 
SVSV 
SVSV 

/SV 

/SV 

/SV 

/SV 

/SV 

/SV 

/SV 

/SV 

/SV 
St'SV 
SVSV 
SVSV 
St/SV 
SVSV 
SVSV 
SVSV 
SVSV 
SVSV 
SVSV 
SVSV 
SVSV 
SVSV 
SVSV 
SVSV 
SVSV 
Si/SV 
SVSV 

sv  / 
sv  / 
sv  / 
sv  / 
sv  / 
sv  / 
sv  / 
sv  / 
sv  / 
sv  / 
sv   /St 
sv  /St 
sv   /St 
sv   /St 
sv   /St 
sv  /St 
sv   /St 
BS/    /St 
sv   /St 
sv   /St 
/svst 
/svst 
/svst 
/svst 
/svst 
/svst 
/svst 
/svst 
/svst 
/svst 
/svst 
/svst 
svsvst 
svsvst 

St/SVSt 

BS/BS/BS 
BS/SVSt 

svsvst 
/svst 
/svst 
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Inhalad  tii-kgyt  retention  dast* 

Inhaled  crir-tung  retention  dassi 

Stochastic 
Of  organ  ■ 

Radtonudldt 

tiOM 

B(ymi 

D 

W 

Y 

0 

W 

Y 

(  D/ W/  Y) 

NthSS  (122  inin) _ 

_ 

8£-06 

7£-06 

> 

3£+05 

2.E  +  05 

/St«t 

Nb-00       

— 

1£-06 

1£-06 

- 

4.E'-»-04 

4.E  +  04 

/St/St 

NtK93w      — . 

— 

5£-07 

7£-08 

- 

2.E>04 

3.E  +  03 

/St/St 

Nb-94  --. 

— 

8£-08 

6£-09 

- 

3.E+03 

2.E-t-02 

/sust 

NIhOSm  

— 

1£-06 

9£-07 

- 

4.E-t-04 

4.E  +  04 

/svst 

Nb-95  ~. 

— 

6£-07 

6£-07 

- 

2.E  +  04 

2.E  +  04 

/St/St 

Nb^  

— 

1£-06 

1£-06 

- 

4£  +  04 

4.E  +  04 

/St/S4 

Nb-97  ~... 

— 

3£-06 

3£-05 

- 

1£  +  06 

1.E  +  06 

/St/St 

Hty^  ^ .^ „.^ „.„..,... 

— 

2£-06 

2.E-05 

- 

8£  +  05 

8.E  +  05 

/svst 

Mo-80     ...._ - - - ~~. 

3£-06 

— 

2£-06 

1£  +  05 

- 

7.E  +  04 

SV    /St 

IMo-93m      „ 

7£-06 
2£-06 
1£-06 
6£-06 

- 

6£-06 
7£-08 
6£-07 
6£-06 

3£  +  05 
8£  +  04 
4£-»-04 
2£+06 

- 

2.E  +  05 
3£  +  03 
2.E-t-04 
2£  +  06 

St/    /SI 

Mo-93         _ -..   

SV    /St 

Mo-99  „   __ —«». 

SI/    /St 

Mo-101 

SV   /St 

Tc-93ni ~~ ~. — 

7£-05 

1£-04 

— 

2£  +  06 

5.E-»-06 

- 

St/St/ 

3£-05 

4£-06 

— 

1£  +  06 

2£-«-06 

- 

St/St/ 

Tc-94ni  ..... - 

2£-05 

2£-05 

— 

7£+05 

9.E4  05 

- 

St/St/ 

To^ 

8.E-06 

1£-05 

— 

3.E  +  05 

4.E  +  05 

- 

St/Stf 

Tc-96in 

1£-04 
1£-06 

1£-04 
9£-07 

— 

4£  +  06 
5£  +  04 

4.E  +  06 
3£  +  04      . 

., 

St/St/ 

To^ - _ 

St/St/ 

To-97m     

3£-06 

5£-07 

- 

l£  +  05 

2.E  +  04 

- 

SW/SV 

Tc-97 __ 

2I:-05 

2£-06 

— 

e£-»-05 

9.E-t-04 

- 

St/St/ 

7£-07 

1£-07 

— 

3£-»-04 

5£+03 

- 

St/St/ 

Tc-99m — . 

6£-05 

1£-04 

— 

2£406 

4£+06 

- 

SVSV 

Tc-99      .   - - 

2£-06 

3£-07 

— 

8£  +  04 

1£-»-04 

- 

SW/SV 

Tc-101 - 

1.E-04 

2£-04 

— 

6£  +  06 

6£  +  06 

- 

svst/ 

Tc-104 -...       _. 

3£-05 

4£-05 

1£  +  06 

1£-»-06 

- 

SVSV 

Fk»'94 _ 

2£-05 

3£-05 

2£-05 

7£  +  05 

1£  +  06 

9.E  +  05 

svsvst 

Nu^7 

8£-06 

S£-06 

5£-06 

3£405 

^E+05 

2.E  +  05 

svsvst 

Ru-103  

7£-07 

4£-07 

3£-07 

3£  +  04 

ZE4-04 

1£-t-04 

svsvst 

Ru-105  - ~ 

tJE-06 

6£-06 

5£-06 

2.€-»-05 

2.E+05 

2.E+05 

svsvst 

Ru-106  > 

4£-08 

2£-08 

5£-09 

1£+03 

8.E  +  02 

ZE4-02 

svsvst 

Rh-99m     — 

2£-05 

3£-05 

3£-06 

9£-»^0S 

1.E  +  06 

1.E  +  06 

svsvst 

R»v99  ..   : .... 

1£-06 

9£-07 

8£-07 

5£-*-04 

3.E  +  04 

3.E  +  04 

svsvst 

WvlOO  

2JE-06 

2£-06 

2£-06 

8£'»^04 

6.E  +  04 

6£+04 

svsvst 

Rh-101m  -.»-. 

5£-06 

3£-06 

3£-06 

2£+05 

1£+05 

1.E  +  05 

SfSVSt 

Rh-101  -..- ~. ~~-. 

2.E-07 

3£-07 

7£-oe 

8£-«-03 

1.E  +  04 

2£  +  03 

svsvst 

Rh-102m  

2£-07 

2£-07 

5£-08 

8£  +  03 

e£-t-03 

2.E-)-03 

svsvst 

Rh-1 02 ^ ^ 

4£-08 

7£-oa 

2£-oe 

l£  +  03 

aE  +  03 

9£-t-02 

svsvst 

Rh-103m  „_ „ „ „ .._ _. 

4£-G4 

6£-04 

5£-04 

2£+07 

2.E  +  07 

2.E  +  07 

svsvst 

Rh-105  . ^ ~ 

5£-06 

3£-06 

2£-06 

2£  +  05 

1£+05 

9.E-^04 

svsvst 

Rh-106m  _ 

1£-06 

1£-05 

1£-06 

4£-t-05 

6£  +  05 

5£  +  05 

svsvst 

Rh-107 _ „ 

1£-04 

l£-04 

1£-04 

4£  +  C6 

4£  +  06 

4£  +  06 

svsvst 

Pd-lOO 

6£-07 

6£-07 

6£-07 

2£  +  04 

2£  +  04 

2.E  +  04 

svsvst 

Pd-101 

1£-06 

1£-05 

1£-05 

5£  +  05 

5.E  +  05 

5£  +  05 

svsvst 

M^^9a    _ 

3£-06 

2£-06 

1£-06 

1£  +  05 

7£  +  04 

5£  +  04 

svsvst 

Pd-107 _. 

9£-06 

3£-06 

2£-07 

3£  +  06 

1£  +  05 

6.E  +  03 

K  /svst 

Pd-109 - -. 

3£-06 

2£-06 

2£-06 

1£  +  05 

8£  +  04 

7£+04 

svsvst 

A9-IO2. „ 

B£-05 

9£-05 

8£-06 

3£  +  06 

3.E+06 

3£  +  06 

svsvst 

Ao-t03       ™....     - ._ 

4£-06 

6£-05 

5£-05 

2£  +  06 

^E+06 

2.E-»-06 

svsvst 

Ag-104in  . ..^ _«. _~ ~ «... 

4£-05 

6£-06 

5.E-05 

2£  +  06 

2.E  +  06 

2.E  +  06 

svsvst 

Ao-104 „ _ ^    

3£-05 
4£-07 
3£-07 

«£-05 
7£-07 
4£-07 

6£-05 
7.E-07  - 
4.E-07 

1£  +  06 
2£  +  04 
I.E-i-04 

iE+06 
3£  +  04 
1.E  +  04 

2£  +  06 
3£  +  04 
1E  +  04 

svsvst 

Ao-105 - ^   ._ „. 

svsvst 

Afl-106m „.. 

svsvst 

Ag-106 - — »_..- _... 

7£-05 

8£-05 

8£-05 

3£  +  06 

3.E  +  06 

3£-t-06 

svsvst 

A8-108m _._ 

8.E-oe 

1£-07 

l£-08 

3£  +  03 

4£  +  03 

4£  +  02 

svsvst 

A9-1 10m  ...» 

6£-08 

8£-08 

4£-08 

2.E  +  03 

3.E  +  03 

1£-»-03 

svsvst 

Ag-1 1 1 _ « ^__ 

7£-07 

4£-07 

4£-07 

2.E  +  04 

1.E  +  04 

l£  +  04 

L  /svst 

Ag-1 12 _......»^ ^... 

3£-06 

4£-06 

4£-06 

1.E  +  05 

2.E  +  C5 

1.E-»-05 

svsvst 

Aq-1  15 _ .__ _ „... 

4£-05 

4£-05 

3£-05 

1£  +  06 

1.E  +  06 

1.E  +  06 

svsvst 

Cd-104  _ — .„... 

3£-05 

5£-05 

5£-05 

1£  +  06 

2.E  +  06 

2.E+06 

svsvst 

C<»-1G7  

2.E-05 

2£-05 

2£-05 

e£  +  05 

9.E  +  0^ 

8£  +  05 

svsvst 

CkJ-109 

1£-08 

5£-08 

6.E-08 

5£-t-02 

2.E  +  03 

2£-t-03 

K  /K  /St 

C<J-113m  .._ 

1£-09 

4£-09 

5£-09 

4£-t-01 

1£  +  02 

2.E  +  02 

K  /K  /St 

Cd-113 

9.E-10 

aE-08 

6£-09 

4£  +  01 

1.E  +  02 

ZE  +  02 

K  /K  /St 

Cd-115m  „.    _    __ 

2.E-oe 

5£-08 

6£-oe 

8£  +  02 

2.E+03 

2£  +  03 

K  /svst 

C6-1 15  — _™>.^__ — ... 

6£-07 

5£-07 

6£-07 

2£-»-04 

ZE  +  OA 

2.E  +  04 

svsvst 

Cd-117m _    _._ 

5£-06 

7£-06 

e£-06 

2£  +  06 

3.E  +  05 

2£  +  05 

svsvst 

.Cd-117  ., . _ 

5£-06 

7£-06 

6£-06 

2.E  +  09 

3£  +  05 

2.E  +  05 

svst/st 

In-lOB ~~... 

2£-06 

3£-06 

- 

7£  +  05 

1£  +  06 

- 

Sl«St/ 
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Radionudide 


ln-110(69min) 

ln-110(5h)  

ln-111  

ln-112 

In-113m 

In-114m 

In-t15m 

ln-115 

In-116m 

In-117m 

ln-117 

In-119m 

Sn-110 

Sn-111 

Sn-113 

Sn-117m 

Sn-119m 

Sn-121m 

Sn-121 

Sn-123m 

Sn.123 


Sn-125 

Sn-128 

Sn-127 

Sn-128 

Sb-115 

St>-116m 

Sb-lie 

Sb-117 

St>-118ni 

Sb-119 

Sb-120  (16  rt^) 

Sb-120  (6  d) 

Sb-122 

St>-124ni 

St>-124 

Sb-125 

St>-126ni 

Sb•^26 

St>-127 

Sb-128  (9  h) 

Sb-128  (10  n*i) 

Sb-129 

St>-130 

Sb-131 

Te-116 

Te-121m 

Te-121  

Te-123m 

Te-123 

T6-125m _. 

Te-127m „ 

Te-127 

Te-129m 

Te-129 

Te-131m 

Te-t31 

Te-132 

Te-133m 

Te-133 

Te-134 

M20m ^ 

1-120 


Inhaled  air-lung  retention  dass^ 


ViCi/ni 


2.E- 
7.E- 
3.E- 
3.E- 
6£- 
3E- 
2.E- 
6.E- 
3.E- 
1.E- 
7.E- 
6£- 
5£- 
9£- 
5£- 
5.E- 
1.E- 
4.E- 
6£- 
5£- 
3£- 
4£- 
2£- 
8£- 
1£- 
1£- 
3.E- 
1.E- 
9£- 
8£- 
2.E- 
2£- 
9.E- 
1£- 
3£- 
4£- 
1.E- 
8.E- 
4.E- 
9.E- 
2.E- 
2.E- 
4.E- 
3.E- 
1£- 
9£- 
8£- 
2.E^ 
9£- 
8.E- 
2£- 
1£- 
9£- 
3£- 
3.E- 
2.E- 
2£- 
9£- 
2£- 
9£- 
1£- 
9.E- 
4.E- 
7.E- 
3E- 
3.E- 
3.E- 
1.E- 
S£- 
4£- 


OS 
06 
06 
04 
05 
08 
05 
10 
05 
05 
05 
05 
06 
05 
07 
07 
06 
07 
06 
05 
07 
07 
08 
06 
05 
04 
05 
04 
05 
06 
05 
04 
07 
06 
04 
07 
06 
05 
07 
07 
06 
04 
06 
05 
05 
06 
08 
06 
08 
08 
07 
07 
06 
07 
05 
07 
06 
08 
06 
06 
05 
06 
06 
06 
06 
08 
06 
06 
OS 
09 


W 


2.E-05 

8.E-06 

3.E-06 

3.E-04 

8.E-05 

4.E-08 

2.E-05 

2.E-09 

5.E-05 

2£-05 

9.E-05 

6.E-05 

5.E-06 

1.E-04- 

2.E-07 

6.E-07 

4.E-07 

2£-07 

5.E-06 

6£-05 

7£-08 

2.E-07 

3.E-08 

8.E-06 

1.E-05 

1.E-04 

6.E-05 

1.E-04 

1.E-04 

9.E-06 

1.E-05 

2.E-04 

6.E-07 

4.E-07 

3.E-04 

1.E-07 

2£-07 

8£-05 

iE-07 

4.E-07 

1.E-06 

2.E-04 

4£-06 

3£-05 

1.E-05 

1.E-05 

2.E-07 

l£-06 

2.E-07 

2.E-07 

3£-07 

1£-07 

7.E-06 

1.E-07 

3.E-05 

2.E-07 

2.E-06 

9.E-08 

2.E-06 

9£-06 

1£-05 


Inhaled  air-lung  retention  dass' 


B<Vm) 


7£  +  05 

9£-h05 

3£  +  05 

3.E-t-05 

1£  +  05 

1£+05 

1.E  +  07 

1.E  +  07 

2.E-t-06 

3£  +  06 

1.E  +  03 

2.E+03 

7.E  +  05 

7.E  +  05 

2.E+01 

8£-^01 

1.E  +  06 

2.E-^06 

5.E  +  05 

7£  +  05 

3.E  +  06 

3£  +  06 

2.E  +  06 

2£  +  06 

2.E  +  05 

2£  +  05 

4.E  +  06 

4.E  +  06 

2.E  +  04 

9.E-»-03 

2.E  +  04 

2.E  +  04 

4.E  +  04 

1.E  +  04 

1.E  +  04 

9.E-t-03 

2£  +  05 

2£  +  05 

2.E-»-06 

2£  +  06 

1.E  +  04 

3E-t-03 

1.E.+  04 

5.E  +  03 

9.E+02 

1.E  +  03 

3.E+05 

3.E-»-05 

4.E  +  05 

6.E-*-05 

4.E  +  06 

5£-t-06 

1.E  +  06 

2.E  +  06 

4£  +  06 

5.E  +  06 

3.E-«-06 

4.E  +  06 

3£  +  05 

3.E  +  05 

7.E  +  05 

4E  +  05 

7£  +  06 

8£-»^06 

3£  +  04 

2.E  +  04 

4.E-«-04 

2.E-t-04 

1.E  +  07 

9£  +  06 

1.E  +  04 

4.E  +  03 

4£  +  04 

8.E  +  03 

3.E  +  06 

3.E  +  06 

2.E  +  04 

8.E  +  03 

3.E  +  04 

1.E  +  04 

6.E-»-04 

5.E-«-04 

6.E-t^06 

7£  +  06 

1.E+05 

1.E-»^05 

1.E+06 

1.E-»^06 

4.E+05 

4£-»-05 

3£+05 

5.E  +  05 

3.E  +  03 

6.E  +  03 

7£  +  04 

5£  +  04 

3.E  +  03 

8.Ef03 

3.E-«-03 

7.E  +  03 

7£  +  03 

1.E  +  04 

4.E  +  03 

4.E  +  03 

4.E  +  05 

3.E  +  05 

1.E  +  04 

4.E  +  03 

1£+06 

1£  +  06 

6.E  +  03 

6.E  +  03 

8£-)-04 

8.E  +  04 

4.E  +  03 

3.E  +  03 

8£  +  04 

8.E  +  04 

4£  +  05 

4.E-t-05 

4£  +  05 

4£  +  05 

3.E  +  05 

- 

1.E  +  05 

- 

3.E  +  05 

-« 

1.E  +  05 

— 

1.E  +  03 

_ 

1.E  +  03 

— 

S.E-t-02 

— 

2£-»-06 

- 

1.E  +  02 

— 

w 


Stochastic 
or  organ  I 


(  D/  W/  Y) 


SVSV 

SVSV 

SVSV 

SVSV 

SVSV 

SVSV 

SVSV 

SVSV 

SVSV 

SVSV 

SVSV 

SVSV 

SVSV 

SVSV 

SVSV 

BS/SV 

SVSV 

SVSV 

SVSV 

SVSV 

SVSV 

SVSV 

SVSV 

SVSV 

SVSV 

SVSV 

SVSV 

SVSV 

SVSV 

SVSV 

SVSV 

SVSV 

SVSV 

SVSV 

SVSV 

SVSV 

SVSV 

SVSV 

SVSV 

SVSV 

SVSV 

SVSV 

SVSV 

SVSV 

T  n  I 

SVSV 

BS/SV 

SVSV 

BS/SV 

BS/BS/ 

BS/SV 

BS/SV 

SVSV 

SVSV 

SVSV 

T  /T  / 

n  I 
n  I 
n  I 
n  I 
n  I 


SV  / 


T 

T 

T 

T 

T 

T 

SV 

T  / 
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RcKikxuicilde 


1-130 

1-131 

H32m 

M32 

1-133 

H34 

1-135 

C8-125 

Cs-127 

Cs-129 

C8-130 

C»-131 

C«-132 

Cs-134ni ... 

C8-134 

Cs-135m-. 
C8-135  ..._, 
C8-136  — 
C8-137 ...... 

Cs-138 ...... 

Ba-12« 

Ba-128 

Ba-131m ... 

Ba-131 

Ba-I33m .. 

Ba-133 

Ba-135«l» .. 

Ba-139 

Ba-140 

Ba-141 

Ba-142 

La-131  

La-132 

La-135 

La-137 

La-138  ..„. 

La-140 

La-141  

La-142 

La- 143 

Ce-134  ._. 
C«-135  .„. 
C«-137m  . 
Ce-137  ..> 
C«-139  .... 
C«-141  ..„ 
0143  .... 
C«-144  .>. 

Pr-136  

Pr-137  „_. 
Pr-138m  .. 

Pr-139 

Pr-142m  .. 
Pr-142  _.., 
Pr-143  ..... 

Pr-144  

Pt-145  -... 

Pr-147  

Kkl-136  .... 
Nd-138  .... 
Nd-139m  . 
Md-139  .... 
Nd-141  .... 
N(J-147  .... 
Nd-140  .... 
Nd-151  .„. 
Pm-141  ._. 
Pnf>.143  ._. 
Pm-144 .... 
Pm-146  .-. 


MwIkI  flir-kjng  ra(8nlon  dnss  * 


iiOM 


3.E-07 
2.E-08 
4.E-06 
3.E-06 
1.E-07 
2.E-05 
7.E-07 
6.E-05 
4.E-05 
1.E-05 
8.E-05 
1.E-05 
2.E-06 
6.E-05 
4.E-08 
aE-05 
5.E-07 
3.E-07 
7.E-08 
ZE-05 
6.E-06 
7.E-07 
6.E-04 
3E-06 
4.E-06 
3.E-07 
5.E-06 
1.E-05 
6.E-07 
3.E-05 
8.E-05 
5.E-05 
4.E-06 
4.E-05 
3.E-08 
2.E-09 
6.E-07 
4.E-06 
9.E-06 
4.E-05 


W 


7.E-05 
5.E-06 
4.E-05 
1.E-07 
6.E-09 
5.E-07 
5.E-06 
1.E-05 
4.E-05 
3.E-07 
2.E-06 
2.E-06 
6.E-05 
3.»--07 
3.E-07 
8.E-07 
1.E-08 
1.E-04 
6.E-05 
2.E-05 
5.E-05 
7.E-05 
8.E-07 
3.E-07 
5.E-05 
4.E-06 
8.E-05 
2.E-05 
3.E-08 
7.E-06 
1.E-04 
3.E-04 
4.E-07 
1.E-05 
8.E-05 
8.E-06 
3.E-07 
5.E-08 
7.E-08 


IE -07 
2.E-08 
2.E-06 
5.E-05 
aE-07 
2.E-07 
7.E-07 
6.E-09 
9.E-05 
8.E-05 
2.E-05 
5.E-05 
6.E-05 
8.E-07 
3.E-07 
5.E-05 
3.E-06 
8.E-05 
2.E-05 
2.E-06 
6.E-08 
1.E-04 
3.E-04 
3.E-07 
1.E-05 
8.E-05 
7.E-05 
3.E-07 
5.E-08 
8.E-08 


Inhaled  air-kmg  retention  class  > 


Bq/m^ 


1.E+04 
7.E+02 
1.E+05 
1.E+06 
4.E4-03 
7.E  +  05 
2.E  +  04 
2.E-»-06 
2.E-»-06 
5.E+05 
3.E-*-06 
5.E  +  05 
6.E-»-04 
2.E-t-06 
2.E-»-03 
3.E+06 
2.E  +  04 
1.E  +  04 
2.E-»-03 
9.E-I-05 
2.E-»-05 
3.E  +  04 
2.E+07 
1.E+05 
I.E-t-05 
1.E  +  04 
2.E+05 
5.E  +  06 
2.E  +  04 
1.E  +  06 
2.E  +  06 
2.E-t-06 
2.E  +  05 
2.E-»-08 
1.E+03 
5.E+01 
2.E-»-04 
1.E+05 
4.E-t-05 
2.E-»^08 


W 


3.E-t-06 
2.E+05 
2.E-»-06 
4.E-»-03 
2.E40e 
ZE-K04 
2.E-»-05 
S.E-t-05 
1.E+06 
1.E4-04 
6.E-^04 
7.E+04 
2.E-»-06 
1.E-f04 
I.E-t-04 
3.E-»-04 
4.E+02 
4.E-«-06 
2.E-«-06 
8.E-K05 
2.E-t-06 
3.E+06 
3.E+04 
I.E-t-04 
2.E+06 
1.E  +  05 
3.E+06 
9.E-t-05 
I.E-t-06 
3.E+05 
5.E+08 
1.E+07 
2.E+04 
4.E+06 
3.E+06 
S.E+06 
9.E-I-03 
2.E-»-03 
3.E+03 


1.E+04 
5.E  +  04 
8.E  +  04 
2.E  +  06 
1.E  +  04 
9.E  +  03 
2.E-»-04 
2.E-»-02 
4.E  +  06 
2.E  +  06 
7.E  +  05 
2.E-»-06 
2.E  +  06 
3.E  +  04 
1.E  +  04 
2.E+06 
1.E  +  05 
3.E  +  06 
8.E  +  05 
8.E  +  04 
2.E  +  05 
4.E  +  06 
9.E  +  06 
1.E  +  04 
4.E  +  05 
3.E  +  06 
3.E  +  06 
1.E  +  04 
2.E-)-03 
3.E-»-03 


Stochastic 
or  organ  1 


(  D/  W/  Y) 


T  /  / 

T  /  / 

T/  / 

T/  / 

T/  / 

E  /  / 

T  /  / 


St/  / 

St/  / 

SV  / 

St/  / 

St/  / 

St/  / 

St/  / 

St/  / 

SV  / 

St/  / 

St/  / 

SV  / 

SV  / 

SV  / 

SV  / 

SV  / 

SV  / 

SV  / 

SV  / 

SV  / 

SV  / 

SV  / 

SV  / 

SV  / 
SVSV 

svsv 

SVSV 
L  /E  / 

svsv 

svsv 

svsv 

svsv 

svsv 
/svst 
/svst 
/svst 
/svst 
/svst 
/svst 
/svst 
/svst 
/svst 
/svst 
/svst 
/svst 
/svst 
/svst 
/svst 
/svst 
/svst 
/svst 
/svst 
/svst 
/svst 
/svst 
/svst 
/svst 
/svst 
/svst 
/svst 
/svst 
/svst 

/BS/St 
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RadtonucMe 


Pm-146 

Pnf>-147 

Pfn-I48m 

Pm-148 

Pm-149 

Pm-150 

Pm-ISI 

SiTV-141m ....... 

Sno-141 

Sm-142 

Sn»-145 

Sm-146 

Sn>-147 _. 

SnrvlSI 

Sm-153 

Sn>-1S6  ..._ 

Sm-ise 

E»J-146 

Eu-14e 

Eu-147 

Eu-14e 

Eu-149 

Eu-150  (12  h) 
Et>-150  (34  yr) 

Eu-152m 

Eu-152 

EU-1S4 

EU-15J  -. 

Eu-154 

Eu-1$7 

Eu-15t 

Qd-145 
Qd-146 
Qd-147 
Qd-148 
Qd-149 
Qd-151 
Gd-1$2 
Gd-1$3 
Qd-1$9 

'n>-i47  ............. 

Tb-149 

Tb-150 

Tb-ISI 

Tb-1S3 

Tl)-154 

Tb-155 

Tb-156m  (24  h) 
Tb-158m  (5  h)  .. 

■n>-158 

Tl>-157  .„ 

Tb-isa 

Tb-160 

Tb-161 

Oy-155 

Dy-157 

Dy-159 

Dy-ieS 

Dy-ies 

Ho-155 

Ho-157 

HO-1S9  

Ho-161 

Ho-ieam  

Ho-162  

Ho-164m  

Ho-164 

Ho-ieem 

Ho-168  

Ho-167  


Inhaled  air-tung  retention  class* 


uCifni 


7.E- 
5.E- 
2.E- 
3.E- 
9.E- 
2.E- 
4.E- 
6.E- 
3.E- 


05 
08 
06 
12 
07 
07 
12 
08 
06 


W 


2.E-08 

6.E-08 

1.E-07 

2.E-07 

8.E-07 

8.E-06 

2.E-06 

4.E-05 

7.E-05 

1.E-05 

2.E-07 

1£-11 

2.E-11 

4.E-08 

1.E-06 

9.E-05 

4£-06 

8.E-07 

S.E-07 

7.E-07 

iE-07 

1.E-06 

3.E-06 

8.E-09 

3.E-06 

1.E-08 

8.E-09 

4.E-08 

2.E-07 

2.E-06 

2.E-05 

7.E-05 

1.E-07 

^E-06 

1.E-11 

1.E-06 

5.E-07 

2.E-11 

3.E-07 

2.E-06 

1.E-05 

3.E-07 

9.E-06 

4.E-06 

3.E-06 

2.E-06 

3.E-06 

3.E-06 

1.E-05 

6.E-07 

1.E-07 

8.E-09 

1.E-07 

7.E-07 

1.E-05 

3.E-05 

1.E-06 

2.E-05 

aE-07 

7.E-05 

6.E-04 

4.E-04 

2.E-04 

1.E-04 

1.E-03 

1.E-04 

3.E-04 

3.E-09 

7.E-07 

2.E-05 


2.E-08 
6.E-08 
1.E-07 
2.E-07 
8.E-07 
7.E-06 
1.E-06 


Inhaled  air-lung  retention  dass> 


Bq/m3 


2.E+06 
2.E-»-03 
6.E404 
1.E-01 
3.E-f04 
6.E-f03 
iE-01 
2.E  +  03 
1.E+05 


W 


8.E-«-02 

2.E+03 

5.E  +  03 

8.E-t-03 

3.E-t-04 

3.E-«-05 

6.E+04 

2.E-»-06 

3.E+06 

4.E+05 

8.E-»-03 

6.E-01 

6.E-01 

2JE+03 

4.E  +  04 

3.E-t-06 

1£  +  05 

3.E  +  04 

2.E-«-04 

3.E  +  04 

6.E+03 

5.E-t-04 

1.E-»-05 

3£+02 

1.E  +  05 

4.E  +  02 

3.E  +  02 

1.E  +  03 

7.E+03 

7.E  +  04 

9.E-<-0S 

3£-»-06 

4.E+03 

5.E>04 

5.E-01 

4.E-f04 

2.E-«-04 

6.E-01 

9.E+03 

9.E+04 

5.E  +  05 

I.E-t-04 

3.E-»-05 

I.E-^05 

I.E-^05 

7.E-^04 

I.E-t-05 

I.E-t-05 

4.E-t-05 

2.E-t-04 

5.E-I-03 

3.E-t-02 

4.E-t^03 

2.E-t-04 

4.E-t-05 

i.E-t^oe 

4.E-t-04 

7.E-t-05 

I.E-1^04 

2.E-t-06 

2.E-I-07 

2.E-t-07 

7.E-t-06 

4.E-t-06 

4.E-I-07 

5.Et^06  ' 

1.E-f07 

I.E-t-02 

3.E-t-04 

9.E-t-05 


7.E  +  02 
2.E-t-03 
5.E-t-03 
8£-t^03 
3.E-t-04 
3.E-K05 
5.E-t-04 


Stochastic 
or  organ! 


(  CV  W/  Y) 


/svst 

/BS/St 

/svst 
/svst 
/svst 
/svst 
/svst 

/SV 

/SV 

/SV 

/SV 

/BSI 

IBS! 

/BS/ 

/SV 

/SV 

/SV 

/SV 

/SV 

/SV 

/SV 

/SV 

/SV 

/SV 

/SV 

/SV 

/SV 

/BS/ 

/SV 

/SV 

/SV 
St/SV 
SVSV 
SVSV 
BS/BS/ 

svsv 

BS/SV 
BS/BS/ 
BS/SV 
SVSV 

/SV 

/SV 

/SV 

/SV 

/SV 

/SV 

/SV 

/SV 

/SV 

/SV 

/BS/ 

/SV 

/SV 

/SV 

/SV 

/SV 

/SV 

/SV 

/SV 

/SV 

/SV 

/SV 

/SV 

/SV 

/SV 

/SV 

/SV 

/SV 

/SV 

/SV 
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Inhaled  air-lung  retention  class' 

Inhaled  air-lung  retention  class' 

Stochastic 
or  organ! 

iiOM 

Bq/m) 

Radionuclide 

D 

w 

Y 

D 

W 

Y 

{  D/  W/  Y) 

Pr.lAI                                 

- 

3.E-05 
8.E-05 

- 

- 

1.E  +  06 
3.E-«-06 

- 

/St/ 

Er-165  . 

/SV 

Er-1 69  ~ 

— 

1.E-06 

- 

- 

4.E-t-04 

— 

/St/ 

Er-ITl _ „ - , 

_ 

4.E-06 

- 

- 

2.E-«-05 

— 

/St/ 

P».i72                            

- 

6.E-07 
1.E-04 

— 

"• 

2.E-t-04 
4.E  +  06 

^ 

/St/ 

/St/ 

Tnv166 

— 

6.E-06 

- 

- 

2.E+05 

— 

/St/ 

Tnv187 „ 

- 

8.E-07 

- 

- 

3.E+04 

— 

/St/ 

TitvlTO  ....._..... 

— 

9.E-08 

- 

- 

3.E-t-03 

— 

/St/ 

Tm-171  

_ 

1.E-07 

- 

- 

5.E-I-03 

— 

IBS/ 

Tm-172 - 

_ 

5.E-07 

- 

- 

2E  +  04 

— 

/St/ 

- 

5.E-06 
1.E-04 

— 

~ 

2.E  +  05 
4.E+06 

■^ 

/St/ 

/St/ 

Yb- 1 62                ~. 

^ 

1.E-04 

1.E-04 

— 

5.E-t-06 

4.E  +  06 

/St/St 

Yb- 1 66 

^ 

8.E-07 

8.E-07 

- 

3.E+04 

3.E+04 

/svst 

Yb-167     

^ 

3.E-04 

3.E-04 

— 

1.E  +  07 

1.E  +  07 

/St/St 

Yb-169       

^ 

3.E-07 

3.E-07 

- 

1.E  +  04 

1.E  +  04 

/St/St 

Yb-175          ~ 

^ 

1.E-06 

1.E-06 

- 

5.E  +  04 

S.E-t-04 

/St/St 

Yb-177        

^ 

2.E-05 

2.£-05 

— 

e.E-t-05 

7.E  +  05 

/St/St 

^ 

2.E-05 

1.E-05 

- 

6.E-»-05 

6.E-t-05 

/St/St 

Lii.i60       .   

^ 

2.E-06 

2.E-06 

- 

7.E+04 

7.E+04 

/St/St 

Lu-ITO            

- 

9.E-07 
8.E-07 

8.E-07 
8.E-07 

— 

3.E-t-04 
3.E-t-04 

3.E  +  04 

3.E-t-04 

/St/St 

Lu.171       ^     

/St/St 

Lu-172 

Hi-1 73     _ 

- 

5.E-07 
1.E-07 

6.E-07 
1.E-07 

: 

2.E-»-04 
4.E-t-03 

2.E-)-04 
4.E  +  03 

/St/St 
/BS/St 

t.u.i74il> 

_ 

1.E-07 

9.E-08 

- 

4.E+03 

3.E  +  03 

/BS/St 

Lu.174    

_ 

s.E-oe 

7.E-08 

- 

2.E  +  03 

iE  +  03 

/BS/St 

Lu-1 78m  .    

_ 

1.E-05 

1.E-05 

- 

4.E+05 

4.E-*-05 

/svst 

H^75             

— 

2.E-09 
5.E-08 

3.E-09 

3.E-oe 

: 

7.E+01 
2.E-«-03 

1.E  +  02 
1.E-K)3 

/BS/St 

Lu-1 77ni      »...«_ _ 

/BS/St 

Lu-177  

Lu-178in «« — 

•     - 

9.E-07 
B.E-05 
5.E-05 

9.E-07 
7JE-05 
5.E-05 

- 

3.E+04 
3.E+06 
2.E->-06 

3.E  +  04 
3.E  +  06 
2.E  +  06 

/St/St 
/St/St 

Lu.178     „ . 

/St/St 

Lu-179 

_ 

8.E-08 

6.E-06 

- 

3.E+05 

2.E  +  05 

/St/St 

Hf-172 

2.E-06 
4.E-09 
5.E-06 
4.E-07 

2.E-06 
2.E-08 
5.E-06 
5.E-07 

- 

9.E  +  04 
1.E  +  02 
2.E  +  05 
2.E  +  04 

7.E+04 
6.E  +  02 
2.E+05 
2.E  +  04 

- 

St/St/ 
BS/BS/ 

Hf-173    . 

St/St/ 

Hf-175  _ - " 

BS/St/ 

Hf-177in  " ~ 

2.E-05 

4.E-05 

— 

9.E-H05 

1.E+06 

- 

St/St/ 

H(-1 78m  ...„ „ " 

6.E-10 

2.E-09 

— 

2.E+01 

8.E+01 

- 

BS/BS/ 

Hf-179m 

1.E-07 
9.E-06 

3.E-07 
1.E-05 

— 

5.E+03 
3.E  +  05 

9.E-»-03 
4.E-t-05 

^ 

BS/St/ 

Hl-180m  - 

St/St/ 

Hf-181   . 

7.E-08 

2.E-07 

- 

3.E  +  03 

7.E  +  03 

- 

BS/St/ 

Hf-182m  - 

4.E-0S 

6.E-05 

- 

1.E  +  06 

2.E+06 

- 

St/St/ 

Hf-182  - 

3.E-10 

1.E-09 

- 

1.E  +  01 

5.E  +  01 

- 

BS/BS/ 

Hf-183  

2.E-05 

2.E-05 

- 

7.E+05 

8.E-t-05 

- 

St/St/ 

Hf-184  .  ~ ~.. ~ 

3.E-06 

3.E-06 

— 

1.E  +  05 

1.E+05 

- 

St/St/ 

Ta-1 72 

5.E-05 
8.E-06 
4.E-05 
7.E-06 

4.E-05 
7.E-06 
4.E-05 
6.E-06 

- 

2.E  +  06 
3.E-1-05 
1.E+06 
3.E  +  05 

2.£-t-06 
3.E+05 
1.E+06 
2.E+05 

/St/St 

Ta-173 ~ 

Ta-174 

/St/St 
/St/St 

Ta-175 „ 

/St/St 

Ta.176                   .»_ 

^ 

5.E-06 
8.E-06 
4.E-05 

5.E-06 
7.E-06 
3.E-05 

: 

2.E  +  05 
3.E  +  05 
1.E  +  06 

iE+05 
3.E+05 
1.E+06 

/St/St 

Ta-177           ..     .  .3 

/St/St 

Ta-178, - 

/St/St 

. 

2.E-06 

4.E-07 

- 

8.E  +  04 

1.E+04 

/St/St 

- 

3.E-05 
2.E-07 

2.E-05 
1.E-08 

^_ 

1.E  +  06 
7.E  +  03 

9.E+05 
4.E  +  02 

/St/St 

Ta-180 

/svst 

T»-ie2m  ...„    

— 

2.E-04 

2.E-04 

- 

8.E  +  06 

6.E-I-06 

/svst 

Ta-182 ~ 

— 

1.E-07 

8.E-08 

- 

5.E+03 

2.E+03 

/svst 

Ta-183 

_ 

5.E-07 

4.E-07 

- 

2.E  +  04 

2.E+04 

/svst 

Ta-184 

Ta-185 

- 

2.E-06 
3.E-05 

2.E-06 
3.E-05 

: 

8.E-t-04 
1.E  +  06 

7.E+04 
I.E-t-06 

/svst 
/svst 

Ta-186 

— 

1.E-04 

9.E-05 

- 

4.E  +  06 

3.E-»-06 

/svst 

W-176.-..       ..- 

2.E-05 

— 

— 

8.E+05 

- 

- 

sv  / 

W-177 

4.E-05 

— 

- 

1.E+06 

-     • 

- 

SV    / 

W-1 78    .   _ „~ ". 

8.E-06 
7.E-04 

— 

— 

3.E  +  05 
3.E+07 

«. 

^ 

sv  / 

W*  1  #v  •••■•«•••*••••'••■•■•••••••••••••••••■••••■•■•*■•••**•*■*■********* 

sv  / 

W-181 

1.E-05 

— 

- 

5.E  +  05 

- 

- 

sv  / 

W-185 ..."... 

3.E-08 

-. 

- 

1.E+05 

— 

- 

sv  / 

W-187 

4.E-06 

— 

- 

2.E+05  • 

— 

- 

sv  / 
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RacSonudide 


W-1 88 

Rb-178  

Re-181  

Re-182  (64  h) 
Re-182  (12  h) 

Re-184m  

Re-184  ._ 

Re-186m  

R»-186  

Re-187  

Re- 188m 

Re-188  

Re-189 

Os-180  

08-181  

09-182  

09-185  

Os-189m  

0B.191m  

Ob-191  

08-193  „.. 

Ob-194  

lr-182 

lr.184 

lr-185 

lr.188 

lr-187 

lr-188 

lr-189 

lr-190m 

lr-190 

lr.192m 

lr-192 

lr-194m 

lr-194 

lr-195m 

lr.195 

PI-186  _..„.....„ 

PJ-188 

P1-189 

PI-191  

PH93m 

PI-193 

Pl-195m 

Pl-197m 

PI-197 

Pl-199 

PI-200 

Au-193 

Au-194 

Au-195 
Au-198m 
Au-198 
Au.199 
Au-200m 
Au-200  .... 
Au-201 
Hg-193m  (Org)  ... 
Hg-193m  (Incyg) . 
Hg-193m  (Vapor) 
Hg.193  (Org)  _.... 
Hg-193  (Inorg) .... 
H9.193  (Vapor)  .. 
H9-194  (Org)  „.... 
Hg-194  (hwg) .... 
Hg-194  (Vapor)  .. 
Hg-195m  (Org)  ... 
H9-19Sm  (IncKg) . 
Hg.196m  (Vi^jor) 


Inhaled  alr-lung  ratendon  class* 


»iCVml 


S.E- 

1.E- 

1.E- 

4.E- 

1.E- 

5.E- 

1.E- 

2.E 

7.E- 

1.E- 

aE- 

6.E- 
1.E- 
2E- 
2.E- 
2.E- 
2.E- 
2.E- 
1.E- 
1.E- 
9.E- 
2.E- 
2.E- 
6.E- 
1.E- 
6.E- 
3.E- 
1.E- 
2.E- 
2.E- 
8.E- 
4.E- 
4.E- 
1.E- 
4.E- 
1.E- 
1.E- 
2.E- 
2.E- 
7.E- 
1.E- 
3.E- 
2.E- 
1.E- 
2.E- 
2.E- 
4.E- 
6.E- 
1.E- 
1.E- 
3.E- 
6.E- 
1.E- 
2.E- 
4.E- 
1.E- 
3.E- 
9.E- 
6.E- 
4.E- 

3.E- 
2.E- 

1.E- 
2.E- 

3.E- 
2.E- 


-07 

-04 

-04 

-06 

-06 

-06 

-06 

-06 

-07 

-06 

-04 

-05 

-06 

-06 

-04 

-05 

-06 

-07 

-04 

-05 

-07 

-06 

-08 

-05 

-05 

-06 

-06 

-05 

-06 

-06 

-05 

-07 

-08 

-07 

-08 

-06 

-05 

-05 

-05 

07 

05 

-06 

-06 

05 

06 

05 

06 

05 

■06 

05 

06 

06 

06 

06 

06 

06 

05 

05 

06 

06 

05 
05 

08 
08 

06 
06 


W 


2.E-04 
1.E-04 
4.E-06 
9.E-07 
6.E-06 
2.E-07 
6.E-07 
6.E-08 
7.E-07 
4.E-05 
6.E-05 
1.E-06 
2.E-06 
2.E-04 
2.E-05 
2.E-06 
3.E-07 
9.E-05 
9.E-06 
7.E-07 
1.E-06 
2.E-08 
6.E-05 
1.E-05 
5.E-06 
3.E-06 
1£-05 
2.E-06 
2.E-06 
9.E-05 
4.E-07 
9.E-08 
2.E-07 
7.E-08 
8.E-07 
1£-05 
2.E-05 


8.E-06 
2.E-06 
6.E-07 
5.E-07 
7.E-07 
2-E-06 
1.E-06 
3.E-05 
1.E-04 

3.E-06 
4.E-06 

2.E-05 
1.E-0& 

5.E-08 
1.6-08 

2.E-06 
-2.E-06 


2.E-04 
2.E-05 
2.E-06 
3.E-07 
7.E-05 
7.E-06 
6.E-07 
1.E-06 
3.E-09 
5.E-05 
1.E-05 
4.E-06 
2.E-06 
1.E-05 
1.E-06 
2.E-06 
8.E-05 
4.E-07 
6.E-09 
9.E-08 
4.E-08 
8.E-07 
9.E-06 
2.E-05 


8.E-06 
2.E-06 
2.E-07 
5.E-07 
7.E-07 
2.E-06 
1.E-06 
3.E-05 
9E-05 


Inhaled  alr-lur>g  retention  class' 


Bq/mj 


^E-»-04 
4.E-»-06 
4.E-»-06 
1.E-J-05 
4.E-^04 
2.E-^06 
5.E-^04 
6.E-t-04 
3.E-»^04 
5.E  +  04 
I.E-t-07 
2.E-»-06 
4.E-»-04 
8.E-t-04 
6.E-I-06 
7.E-K05 
9.E-K04 
8.E-f03 
4.E-t-06 
4.E-^05 
3.E-t-04 
7.E  +  04 
7.E-^02 
2.E-^06 
4.E-K05 
2.E-^05 
1.E-^05 
5.E-t-05 
7.E  +  04 
7.E-^04 
3.E-t-06 
I.E-t-04 
1.E4-03 
4.E+03 
2.E-f03 
5.E-t-04 
4.E-f05 
6.E  +  05 
6.E-t-05 
3.E-^04 
4.E-»-05 
1.E405 
9^-^04 
4.E-t-05 
7JE  +  04 
7.E+05 
2.E-«-0S 
2.E-t^06 
5.E-t-04 
4.E  +  05 
1£  +  05 
2.E  +  05 
4.E-»-04 
6.E-»-04 
I.E-t-05 
5.E-^04 
1.E  +  06 
aE  +  06 
2.E  +  05 
1.E  +  05 

1.E  +  06 
7.E  +  05 

4.E  +  02 
7.E-^02 

9.E-f04 
8.E-^04 


W 


5.E-^06 
4.E-t-06 
1.E-f05 
3.E-«-04 
2.E  +  05 
7.E-t-03 
2.E-«-04 
2.E-^03 
3.E-^04 
2.E-^06 
2.E-^06 
4.E-»-04 
7.E-t-04 
8.E-)^06 
7.E  +  05 
7.E  +  04 
I.E-t-04 
3.E-^06 
3.E-^05 
3.E-»-04 
5.E  +  04 
9.E-t-02 
2.E-t-06 
5.E-^05 
2.E-^05 
1.E  +  05 
5.E-t-0S 
6.E-t-04 
6.E-»-04 
3.E-t-06 
2.E-^04 
3.E-f03 
e.E-t-03 
3.E-»-03 
3.E-»-04 
4.E-^05 
8E-»^0S 


3.E  +  05 
9.E  +  04 
2.E-f04 
2.E  +  04 
3.E-)-04 
6.E-f04 
4.E-»-04 
I.E-t-06 
4.E-K06 

1.E-»^05 
1.E-t^05 

e.E-i^OS 
5.E-I-05 

2.E-t^C3 
5£-^02 

6.E-»^04 
6.E-«-04 


7.E-t^06 
7.E-»^05 
6.Et-04 
I.E-^04 
3.E-t-06 
3.E  +  05 
2.E-t-04 
4.E-t-04 
1£-»-02 
2.E-^06 
4.E-»-05 
2.E-»-05 
9.E-t-04 
4.E-f05 
5.E  +  04 
6.E-t-04 
3.E-t-06 
I.E-t-04 
2.E-»-02 
3.E-t-03 
2.E-f03 
3.E-f04 
3.E>05 
7.E-t-05 


3JE-^05 
8.E-f04 
6.E-t-03 
2.E-t-04 
3.E-t-04 
6.E-t-04 
4.E+04 
1.E+06 
4.E4^06 


Stochastic 
or  organ  I 


(  D/  W/  Y) 


SV  / 

SVSV 

SVSV 

SVSV 

SVSV 

SVSV 

SVSV 

SVSV 

SW/SV 

SVSV 

SW/SV 

SVSV 

SVSV 

SVSV 

svsvst 
svsvst 
svsvst 
svsvst 
svsvst 
svsvst 
svsvst 
svsvst 
svsvst 
svsvst 
svsvst 
svsvst 
svsvst 
svsvst 
stsvst 
svsvst 
svsvst 
svsvst 
svsvst 

St/St/St 

svsvst 
svsvst 
svsvst 
svsvst 
sv  / 
sv  / 
sv  / 
sv  / 
sv  / 
sv  / 
sv  / 
sv  / 
sv  / 
sv  / 
sv  / 
svsvst 
svsvst 
svsvst 
svsvst 
svsvst 
svsvst 
svsvst 
svsvst 
svsvst 
sv  / 

SVSV 

/sv 

sv  / 

SVSV 

/sv 

SV  / 
SVSV 

/sv 
sv  / 

SVSV 

/sv 
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Radk)nuc«d« 


H9-195  (Otb)  -..-. 
H9-195  (Inoqj)  — 
H9-195  (Vapof)  .- 
Hg-197m  (Org)  .... 
Ho-197m  (Wwg) .. 
H9-I97m  (Vapor) 

Hg-197  (Org) 

Hg-197  (Inorg) .... 
Hg-197  (Vapor)  ... 
H9-199m(Org)  ... 
Ho-199m  (Inorg) . 
Ha-199m  (Vapor) 
Hg-203  (Org)  ..-.. 
Hg  203  (tnorg) .... 
Mg-203  (Vapor)  .. 

■n-194ni  

TH94 

•n-195  

■n-197 

■n-i9em 

■n-i9e — 

•n-199 

"n-200 

Ti-201 

Ti-202 — 

Tl-204  

Pt)-195m 

Pb-19e 

Pt)-1«9 . 

Pb-200 

Pb-201  .— .M....~... 
Pt>-202m  .>.._.~~. 

Pb-202 

Pb-203 

Pb-205 

Pb-209 

Pb-210 

F»t>-211  _.. 

Pb-212 

Pb-214 

B»-200 

Bt-201  

BI-202 

B-203 

B»-205 - 

Bt-206 

BI-207 

BJ-210fn 

Bi-210 

»-212 

B(-213 

B1-2U 4...... 

Po-203 

Po-205  ..„ 

Po-207 

Po-210 

At-207 

At-211  

Rn-220  ........... 

Rn-222  

Ff-222 

Ff-223 

Ra-223  

Ra-224  » 

Ra-226  . 

Ra-227 

Ra-228  

Ac-224 

Ac-225 - 


Inhated  air-lur>g  retention  daas* 


liCMnI 


2.E-05 
1.E-05 

4.E-06 
3.E-06 

6.E-06 
5.E-06 

7.E-05 
6.E-05 

3.E-07 
5.E-07 


6.E-05 
3.E-04 
5.E-05 
5.E-05 
2.E-05 
1.E-05 
3.E-05 
5.E-06 
9.E-06 
2.E-06 
9.E-07 
8.E-05 
3.E-05 
3.E-05 
3.E-06 
9.E-06 
l.E-05 

2.E-oe 

4.E-06 

6.E-07 

2.E-05 

1.E-10 

3.E-07 

1.E-08 

3.E-07 

3.E-06 

1.E-C5 

2.E-05 

S.E-06 

1.E-06 

6.E-07 

7.E-07 

2.E-09 

1.E-07 

1.E-07 

1.E-07 

3.E-07 

3.E-05 

2.E-05 

l.E-05 

3.E-10 

1.E-06 

3.E-oe 

B.E-09« 
3.E-08* 
2.E-07 
3.E-07 


i.E-oe 

1.E-10 


W 


l.E-05 
l.E-05 

2.E-06 
2.E-06 

4.E-06 
3.E-05 

7.E-05 
3.E-05 

6.E-07 
3.E-07 


4.E-05 
2.E-05 
3.E-05 
2.E-06 
5.E-07 
4.E-07 
^E-07 
3.E-10 

i.E-oe 

1.E-07 
2.E-07 
4.E-07 
4.E-05 
3.E-05 
1.E-05 
3.E-10 
9.E-07 
2.E-08 


3.E-10 
7.E-10 
3.E-10 
3.E-10 
6.B-06 
S£-10 

2.E-oe 

3.E-10 


Inhaled  air.<ung  retention  class* 


Bqfmi 


^E-08 
3.E-10 


7.E+05 
5.E+05 

1.E+05 
1.E  +  05 

2.E+05 
2.E-»-05 

3.E-t-06 
2.E-«-06 

1.E+04 
2.E  +  04 


2.E  +  06 
9.E  +  06 
2.E  +  06 
2.E  +  06 
9.E  +  05 
5.E+05 
1.E+06 
2.E  +  05 
3.E+05 
8.E-t-04 
3.E  +  04 
3.E+06 
1.E+06 
1.E+06 
1.E  +  05 
3.E  +  05 
4.E+05 
8.E-t-02 
2.E  +  05 
2.E+04 
9.E  +  05 
4.E  +  00 
1.E  +  04 
5.E  +  02 
1.E  +  04 
1.E  +  06 
4.E-»-05 
6.E  +  05 
1.E+05 
4.E+04 
2.E.»-04 
3.E-«-04 
7.E  +  01 
4.E.«-03 
4.E-«-03 
5.E+03 
1.E+04 
I.E-t-06 
^.E  +  05 
4.E-»-05 
1.E  +  01 
4.E  +  04 
1.E  +  03 
3.E  +  02« 
1.E  +  03* 
7.E+03 
I.E-t-04 


W 


4.E-t-02 
4.C+00 


5.E+05 
5.E+05 

8.E-t-04 
8.E-)-04 

I.E-t-05 
1.E  +  05 

3.E'»^06 
1.E-t-06 

2.E+04 
1.E+04 


2.E+06 

6.E-»-0S 

I.E-t-06 

9.E-»^04 

2.E-t-04 

1.E+04 

S.E-t-03 

I.E-kOI 

4.E-t-02 

4.E-»-03 

5.E+03 

1.E+04 

1.E-K06 

1.E-«-06 

4.E-«-05 

1.E  +  01 

3.E+04 

8.E  +  02 


1.E-»-01 

3.E+01 

1.E+01 

1.E-f01 

^E-f05 

2.E+01 

8.E-f02 

1.E■^01 


7.E-^02 
I.E-t-01 


Stochastic 
ororgani 


(  D/  W/  Y) 


St/    / 
St/St/ 

/St/ 
St/  / 
St/St/ 

/St/ 
Stf  / 
St/St/ 

/St/ 
St/  / 
St/St/ 

/St/ 
St/  / 
St/St/ 

/St/ 
St/  / 
St/  / 
St/  / 
St/    / 

sv  / 
St/   / 
St/    / 
St/    / 
St/    / 
St/    / 
St/    / 
St/   / 
St/    / 
St/    / 
St/    / 
St/    / 
St/   / 
St/    / 
St/    / 
St/    / 
St/    / 
BS/    / 
St/    / 
St/    / 
St/    / 
SVSt/ 
SVSt/ 
St/St/ 
St/St/ 
St/St/ 
St/St/ 
St/St/ 
K  /St/ 
K  /St/ 
St/St/ 
St/St/ 
St/St/ 

st«t/ 

St/St/ 
St/St/ 
E  /St/ 
St/St/ 
St/St/ 


sv  / 

St/    / 

/St/ 

/St/ 

/St/ 

/St/ 

/BS/ 

/St/ 
BS/St/St 
BS/St/St 
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RadiorHJdide 


A<«26 

Ac-227 

Ac-228 

Th-226 

Th.227 

■nv228 

■nh229 

■nv230 

Th-231 

Th-232 

"m-234 „ 

Pa-227 „... 

F»a-228 

Pa-230 

Pa-231  

Pa-232 

Pa-233 

Pa-234 .... 

U-230  „ 

U-231  

U-232  „ 

U-233  „ 

U-234  

1^*235  ».,.. 

U-236  

U-237  ...„„ 

U-238  

U-239  

U-240  

Np-232 

Np-233  

Np-234  

Np-235  

Np-236(1.E-K05yr) 

Np-236  (22  h) 

Np-237  , 

Np-238  

Np-239  

Np-240  .: 

Pu-234 

Pu-235 

Pu-236 

Pu.237 .., 

Pu-238 ^ 

Pu-239 

Pu-240 

Pu-241  „ 

Pu.242 

Pu-243 

Pu-244 

Pu-245 

Am-237 

Am-238 i 

Am-239 

Anv.240 

Am-241  

Am-242m 

Am-242 

Am-243 

Ani-244m 

Am-244 

Am-245 

Am-246m 

Anv246  

Cnv238  ...„..„ 

Cm-240  .„„..., 

Cm-241  ._„.. 

Cm-242 

Cm-243  :,. 

Cnv244  ..: , 


Inhaled  alr-Uig  retention  dass* 


mCMhI 


1.E 
2.E 
4.E 


-09 
-13 
-09 


2.E- 
3.E- 
9.E- 
5.E- 
5.E' 
6.E- 
6.E- 
1.E- 
6.E- 
B.E- 
2.E- 


10 
06 
11 
10 
10 
10 
10 
06 
10 
05 
06 


W 


2.E-09 
7.E-13 
2.E-08 
7.E-0e 
1.E-10 
4.E-12 
4.E-13 
3.E-12 
3.E-06 
5.E-13 

9.E-oe 

5.E-08 

5.E-09 

2.E-09 

7.E-13 

9.E-09 

3.E-07 

3.E-06 

1.E-10 

2.E-06 

2.E-10 

3.E-10 

3.E-10 

3.E-10 

3.E-10 

7.E-07 

3.E-10 

7.E-05 

1.E-06 

1.E-06 

1.E-03 

1.E-06 

5.E-07 

1.E-11 

2.E-08 

2.E-12 

4.E-08 

1.E-06 

3.E-05 

9.E-08 

1.E-03 

7£-12 

1.E-06 

3.E-12 

2.E-12 

2.E-12 

1.E-10 

2.E-12 

l.E-05 

2.E-12 

2.E-06 

1.E-04 

1.E-06 

5.E-06 

1.E-06 

2.E-12 

2.E-12 

3.E-08 

2.E-12 

2.E-06 

7.E-08 

3.E-05 

7.E-05 

4.E-05 

4.E-07 

2.e-1C 

9.E-09 

1.E-10 

3.E-12 

4.E-12 


2.E-09 
2,E-12 
2.E-0e 
6.E-08 
1.E-10 
7.E-12 
1.E-12 
7.E-12 
3.E-06 
1.E-12 
6.E-08 
4.E-08 
5.E-09 
1.E-09 
2.E-12 
2.E-08 
2.E-07 
3.E-06 
1.E-10 
2.E-06 
3.E-12 
2.E-11 
2.E-11 
2.E-11 
2.E-11 
6.E-07 
ZE-11 
6.E-05 
1.E-06 


8.E-08J 
1.E-03S 
1.E-11S 
1.E-06J 
7.E-123 
6.E-12S 
6.E-12S 
3.E-10S 
6.E-12S 
1.E-05S 
6.E-12S 
a.E-06» 


Inhaled  air-lung  retention  dass* 


B(^s 


5.E.»-01 
7.E-03 
2.E-»-02 


6.E-«-00 
1.E-»^05 
3.E-»-00 
2.E-K01 
2.e  +  01 
2.E-f01 
2.E-t-01 
4.E-»-04 
2.E-«-01 
3.E-»^06 
6.E-»^04 


W 


8.E.t^01 

3.E-02 

6.E-»^02 

2.E-)^03 

5.E-f00 

2.E-01 

1.E-02 

9.E-02 

I.E-^05 

2.E-02 

3.E-»-03 

2.E-K03 

2.E.»^02 

7.E-^01 

2.E-02 

3.E-f02 

1.E-f04 

I.E-^05 

5.E-t-00 

9.E-t-04 

6.E-fOO 

1.E-t-01 

1.E  +  01 

I.E-t-01 

I.E-t-01 

3.E-t-04 

I.E-t-01 

3.E-t-06 

4.E-t-04 

4.E-t-043 

5.E  +  07S 

4.E-t-04s 

2.E-t-04s 

4.E-0U 

6.E-t-02s 

9.E-02S 

1.E-I-03S 

4.E■^04^ 

1.E-t^06s 

3.E-t-035 

5.E-t-075 

3.E-0U 

5.E-t-043 

9.E-02J 

8.E-02S 

8.E-02S 

4.E-t-00s 

9.E-023 

5.E-f053 

9.E-023 

7.E-t-04J 

4.E-t-06} 

4.E-t-04s 

2.E-t-055 

4.E-t-043 

8.E-023 

8.E-02S 

1.E -1^033 

8.E-023 

6.E-t-04s 

3.E-t-033 

1.E-I-065 

3.E-I-063 

2.E-t^06s 

2.E-t-043 

e.E-t^OOs 

4.E-t-023 

4.E-^00J 

I.E-OU 

2.E-0U 


7.E-t-01 
6.E-02 
7.E-^02 
2.E-t-03 
6.E+00 
3.E-01 
4.E-02 
2.E-01 
1.E+05 
4.E-02 
2.E-t-03 
2.E-t-03 
^E-t-02 
5.E-t-01 
6.E-02 
9.E-t^02 
9.E-t^03 
I.E-t-05 
4.E-t-00 
7.E-t^04 
1.E-01 
6.E-01 
6.E-01 
6.E-01 
6.E-01 
^E-t-04 
6.E-01 
2.E-t-06 
4.E-t-04 


3.E-t-03s 
4.E-I-07J 
6.E-0U 
5.E-t-045 
3.E-013 
2.E-0U 
2.E-01J 
I.E-t-OU 
2.E-0U 
6.E-t-05J 
2.E-0U 
6.E-t-04s 


Stochasfic 
ororgani 


(  D/  W/  Y) 


BS/St/St 
BS/BS/St 
BS/BS/St 
/SVSt 
/SVSt 
/BS/St 
/BS/BS 
/BS/BS 
/SVSt 
/BS/BS 
/SVSt 
/SVSt 
/BS/St 
/SVSt 
/BS/BS 
/BS/BS 
/SVSt 
/SVSt 
BS/SVSt 
SVSVSt 
BS/SVSt 
BS/SVSt 
BS/SVSt 
BS/SVSt 
BS/SVSt 
SVSVSt 
BS/SVSt 
SVSVSt 
SVSVSt 
/BS/ 
/SV 
/SV 
/BS/ 
/BS/ 
/BS/ 
/BS/ 
/BS/ 
/SV 
/SV 
/SVSt 
/SVSt 
/BS/St 
/SVSt 

fBsms 

/BSmS 

/Bsms 

/BS/BS 

/BS/BS 

/SVSt 

/BSmS 

/SVSt 

/SV 

/BS/ 

/SV 

/SV 

/BS/ 

/BS/ 

/BS/ 

/BS/ 

/BS/ 

/BS/ 

/SV 

/SV 

/SV 

/SV 

/BS/ 

/BS/ 

/BS/ 

/BS/ 

/BS/ 
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InhaM  lir-^ung  rMsntton  daw* 

Inhaled  air-4ung  rstention  ctats' 

Stochastic 
ororgan> 

Radtonudkle 

MCi/rm 

Bq/mJ 

D 

W 

Y 

D 

w 

Y 

(  D/  W/  Y) 

Cm-246  .   

- 

2F-12> 
2.E-12* 
2.E-12J 

- 

- 

8.E-02' 
8.E-023 
9.E-02S 

- 

/BS/ 

Cm-246  ~ 

/BS/ 

/BS/ 

Cm-248  ~      «. ~. 

- 

6.E-13> 
6£-06» 

— 

: 

2.E-02> 
2.E-t-06> 

: 

/BS/ 

Cr(v249  ~ ~.~~ _.......» 

/BS/ 

Bk-24S » ^      „ 

- 

5.E-07 
1.E-06 
2.E-12 

- 

- 

^E  +  04 
5.E-t-04 
8.E-02 

- 

/SV 

Bk-246 

/St/ 

Bk-247 „ 

/BS/ 

Bk-24«...„ 

— 

9.E-10 

- 

- 

3.E  +  01 

- 

/BS/ 

Bk-2S0 

- 

2£-07 

- 

— 

7.E  +  03 

- 

/BS/ 

OT'^4^    <>>■••••••*■■••••«••«•••«*•■••■•••••••••••■•••••••■••■•*■«•»■•••••• 

— 

2.E-07J 

2.E-073 

- 

9.E  +  03* 

9.E-i-03> 

/St/St 

C<-246  » 

— 

4.E-09J 
4.E-11* 

4.E-09' 
5.E-11' 

— 

2.E-»-023 
1.E  +  00' 

I.E-t-023 
2.E-t-OOs 

/SVSt 

Ui'240   ...•••■■■>••■•■•••«•»■•••••••• ....•«•■**■•■••>••••••••••••••■ 

/BS/St 

Cf-24©  „ 

_ 

2.E-12J 

6.E-12S 

- 

8.E-02S 

2.E-01' 

/BS/BS 

Cf-2S0  -     .-, 

— 

5.E-125 
2.E-12J 

1.E-115 

S.E-125 

— 

2.E-01S 
8.E-025 

4.E-01J 
2.E-01* 

/BS/St 

Cf-251 

/BS/BS 

C»-252  

- 

1.E-115 

8.E-10J 
9.E-12' 

2.E-11' 
7.E-105 
7.E-12' 

- 

4.E-0U 
3.E  +  01J 
3.E-015 

6.E-01' 
3.E  +  0H 
3.E-01' 

/BS/St 

Cf-2S3  ., „. 

/St/St 

Ct-254  „ 

/St/St 

E8-250 .._ 

- 

3.E-07 

— 

- 

I.E-t-04 

- 

/BS/ 

— 

4.E-07 
6.E-10 

— 

— 

2.E-t-04 
2.E  +  01 

— 

/BS/ 

Es-253 „ „ 

/St/ 

Es-254m  — 

— 

4.E-09 

- 

- 

2.E  +  02 

- 

/St/ 

ES-2S4 «.~ ~ 

- 

4.E-11 

- 

- 

2.E  +  00 

- 

/BS/ 

Fnv2S2 

- 

6.E-09 

- 

- 

2.E  +  02 

- 

/St/ 

Fm-253 

— 

4.E-09 
4.E-08 

— 

-" 

2.E  +  02 
2.E  +  03 

— 

/St/ 

Ffn-254 >.. „ 

/St/ 

Fm-256 

- 

9.E-09 

- 

- 

3.E+02 

- 

/St/ 

r  nr"^^T    •>••••••••••••••••••*••■••■••••■•■•■•••**■••■••••■*•••••■■■•••*•>• 

- 

1.E-10 

- 

- 

4.E  +  00 

- 

/E  / 

Md-257  ..._ 

- 

4.E-oe 

- 

- 

2.E  +  03 

- 

/St/ 

Md-258  

- 

1.E-10 

- 

- 

4.E  +  00 

- 

/BS/ 

Footnotes  for  ApperxJix  A 

1 A  detetmlnation  ol  whether  the  DACs  are  controlled  by  stochastic  (St)  or  nonstochastic  (organ)  dose,  or  if  they  both  give  the  same  result  (E), 
for  each  lung  retention  class,  is  given  in  this  column.  The  key  to  the  organ  notation  for  nonstochastic  dose  is:  BS=9one  surface,  K=KJdney, 
L=Liver,  SW^omach  wall,  and  T-ThyroW.  A  blank  Indicates  that  no  calculattons  were  perfonned  for  the  lung  retention  class  shown. 

'The  ICnP  kJentftiee  tritiated  water  and  cartxm  as  having  imn>ediate  uptake  and  distnbution;  therefore  no  solubility  classes  are  desimated.  For 
the  purposes  of  this  table,  the  DAC  values  are  shown  as  being  constant,  kxlspendent  of  solubility  class.  For  tritiated  water,  the  ir>haiation  DAC 
values  aUow  for  an  additional  50%  at)sorption  through  tie  skin,  as  described  In  ICRP  Publicatkxi  No.  30:  Limits  for  Intakes  of  RadiorHx:lides  by 
Woriters.  For  elemental  tritium,  the  DAC  values  are  oased  solely  on  corrsideration  of  the  dose-equivalent  rate  to  the  tissues  of  (he  lung  from  in- 
haled tntlum  gas  contained  within  the  kina,  without  absorption  in  the  tissues. 
.  3  A  dash  indk^ates  no  values  given  for  mis  data  category. 

*  These  values  are  appropriate  for  protection  from  radon  combined  with  its  short-lived  daughters  and  are  based  on  infonnation  given  in  ICRP 
Publication  32:  Limits  for  Innalatton  of  Radon  Daughters  by  Workers  and  Federal  Guidance  Report  No.  11:  Limiting  Values  of  Radionuclide  In- 
take and  Air  Concentrations,  and  Dose  Conversion  Factors  for  lnhalatk)n.  Submersion,  and  Ingestion  (EPA  520/1  -88-020).  The  values  given 
are  ior  100%  equiHbdum  concentratkxi  conditions  of  the  radon  daugfiters  with  tie  parent.  To  allow  for  an  actual  measured  equilibrium  concentra- 
tK)n  or  a  denKinstratsd  squtlbrlum  corwsntratkjn,  the  values  given  Vi  this  table  ahouki  be  multiplied  by  the  ratio  (100%/actual  %)  or  (100%/denv 
onstraied  %).  respectively.  /Uterr^atively.  the  DAC  values  for  Hrv220  and  Rn-222  may  be  replaced  by  1  WL*  arxj  1/3  WL*.  respectively,  for  appro- 
priate limitir>g  of  daughter  corKentrations.  Because  of  ttie  dosimetric  coneideratkxis  for  radon,  no  fi  or  lung  cleararx»  values  are  listed. 

*A  nWoridng  Lever  (WL)  Is  any  combiratkyi  of  short-lived  radon  daughters,  in  orw  liter  of  air  without  regard  to  the  degree  of  equilibrium,  that 
will  rssutt  In  the  ulllmato  enrtisskxi  of  1 .3  E  -i-  05  MeV  of  alpha  energy. 

B  For  the  caicuiations,  f i  values  were  obtained  from  ICRP  PutjOcation  48:  The  Metabolism  of  Plutonium  and  Related  Elements.  It  is  assunrted 
that  the  sffectlve  doee  equivalents  for  inhalation  are  unchafwed  svsn  though  the  fi  values  have  changed.  This  is  because  the  contributk>n  to 
organ  dose  from  inhalation  Is  dspendsnt  mainly  on  transfer  Trom  lung  to  wood  wtien  fi  values  are  small.  Also,  the  gastrointestinal  tract  dose 
woukj  be  unchar)ged  because  the  fraction  of  acnvlty  passing  ttirough  tiie  tract  Is  (1.0-fi). 


Appendix  B  to  Part  835 — AhematiTe 
Absorption  Factors  and  Lung  Retention 
Classes  for  Specific  Compounds 

Alternative  absorption  factors  and 
lung  retention  classes  for  specific 


compounds  are  listed  by  element  in  this 
appendix  for  cross-refiBrencing  with  the 
inhalation  DACs  in  appendix  A  to  this 
part.  The  data  shown  in  this  appendix 
are  listed  by  element  in  alphabetical 
order 


cJsfnerwsymooi 

Atomic 
No. 

Compound 

fi 

Lung  retention  class 

ActmiunVAc 

88 
13 

Oxkles.  hvdroxkles 

1.E-03 
1.E-03 
1.E-03 
1£-02 

Y 

HaHdes,  nitrates , 

W 

AJumlnunVAl  

An  others „ 

OxMes,  hydroxides,  cart>Mes,  hMdss,  nitrates,  elemental 
form. 

0 
W 
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Eiement/symtx)l 


Ameridum/Am 
Aniimony/Sb  ... 


AnerucJAa 
Astatine/At 


BarlunVBa 

BerlceliunfVBk 
BerylUum/Be  . 


Bismuth/Bi 
Bromine/Br 


Cadmium/Cd 


Cddunrt/Ca  .... 
Cirilfomiunrvt:! 


Carbon/C  .. 

Ij 
Ceriunrk/Ce 

Cesium/Cs 
Chiorine/Q 


Chramium/Cr 


CobaltADo 


Copper/Cu 


Curium/Cm  

Dysproslum/Dy 
Einsteintum/Es  . 

Efblum/Ef  

EuropiunVEu  .... 
Fsfmluin/Fm  .... 
Fkjorine/F  


Frandum/Fr 

Gadollnlum/Qd 

Galllum/Qa 

Germanlunt/Ge 

GoW/Au  

Hafnium/Hf  


Hdmkjni^Ho 
Hydrogen/H 
Indkim/ln 


lror\/Fe 
Lantharujnt/La 


Atomic 
No. 


95 
51 

33 
85 

56 

97 

4 

83 
35 
48 


20 
98 


58 

55 

17 

24 


27 

29 

96 
66 
99 
68 
63 
100 
9 

87 
64 

31 

32 

79 

72 

67 

1 

49 

53 
77 

26 
57 


Compound 


All  others 

All  forms 

Oxkles.  hydroxkjes,  halkles,  su^hides,  sulphates,  nitrates 

All  Others 

All  forms ~. 

All  (as  a  hailde) '."""Z 


AN  fonns 

All  forms 

Oxkles,  halides, 

AH  others 

AU  except  nitrates 

Nitrates 

Bromkies 


Oxides,  hydroxides  

Sulphates,  halkles  

All  others 

All  forms , 

Oxides,  hydroxkies 

All  others 

Oxkles  • „ , 

Organk:(C-11)  , 

Organic  (C-14)  , 

Oxides,  hydroxides,  fluorides 

A«  others , 

AH  forms 

Chtofide 


Oxides,  hydroxkies  „ 

Halkles,  nitrates „ 

All  others 

Ingestion^ 

Trivalent  

Hexavalent 

Oxkles.  hydroxkies.  heikles,  nitrates 

An  otfters 

Ingestion  or>lyJ 

Oxkles,  hydroxkies  

Sulphites,  haikles,  nitrates 

All  others „... 

All  forms 

All  fOTTTtt  

All  forms 

AM  forms 

All  forms 

All  fonns 

Ruoride  


All  forms 

Oxides,  hydroxkies.  fluorides  

AH  others 

Oxkles,  hydroxkies,  carfokles,  habdes,  nitrates 

AU  others „ ,... 

Oxkles.  suiphkles,  haHdes 

AU  others 

Oxides,  hydroxides  

HaMes,  nitrates  

All  otfiers 

Oxkles,  hydroxkies.  halkles.  carbkles.  nitrates 

All  others 

/^  forms 

Water,  elemental 

Oxkles.  hydroxkies.  haikles 

AU  others „ 

All  forms „. 

Oxides,  hydroxkies .* 

Halkles,  nitrates,  metallk;  form  

All  others -. 

Oxkles,  hydroxkies.  halkles 

All  otf)ers , 

Oxkles.  hydroxkies , 

An  others 


»i 


1.E-02 
1.E-03 
1.E-01 
1.E-02 
5.E-01 
1.E  +  00 

1.E-01 
S.E-04 
5.E-03 
5.E-03 
5.E-02 
5.E-02 
1.E  +  00 

5.E-02 
5.E-02 
5.E-02 
3.E-01 
1.E-03 
1.E-03 

I.EfOO 
I.E^OO 
3.E-04 
3.E-04 
I.E-^OO 
LEfOO 

1.E-01 
1.E-01 
1.E-01 


IE 
IE 
5.E 
5.E 
3.E 
5.E 
5.E 
5.E 
IE 
3.E 
5.E 
3.E 
IE 
5.E 
IE 

IE 
3.E 
3.E 
IE 
1.E 
1.E 
IE 
IE 
1.E 
IE 
2.E 
2.E 
3.E 
IE 
2.E 
2.E 
IE 
IE 
IE 
IE 
IE 
IE 
IE 
IE 


-02 
-01 
-02 
-02 
-01 
-01 
-01 
-01 
-03 
-04 
-04 
-04 
-03 
-04 
•fOO 

•t^OO 
-04 
-04 
-03 
-03 
•»00 
••^00 
-01 
-01 
-01 
-03 
-03 
-04 
•»00 
-02 
-02 
♦  00 
-02 
-02 
-02 
-01 
-01 
-03 
-03 


Lung  retenlkyi  class 


D 

W 

0 

W 

W 

W  or  D;  dependent  upon  as- 
sociated element. 

D 

W 

Y 

W 

W 

D 

W  or  D;  dependent  upon  as- 
sociated element 

Y 

W 

D 

W 

Y 

W 

D 

W 

W 

Y 

W 

D 

W  or  D;  dependent  upon  as- 
sociated element 

Y 

W 

0 


V 
W 

Y 
W 
0 
W 
W 
W 

w 
w 
w 

Y,  W.  or  D;  dependent  upon 

associated  element. 
D 
W 
D 
W 
D 
W 
D 
Y 
W 
D 
W 
D 
W 

W 
D 
D 
Y 
W 
D 
W 
0 
W 
D 
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Lead/Pb  .._ 

Lutstiufn/Lu ^ 

MagnesiunrAlg  .. 

ManganMsAMn  _ 

MendeieviunVMd 
Marcury/Hg 

MofytxJenum/Mo 


NeodymiunVNd 

NeptuniurWNp  . 
Njckel/Ni  


NtotNum/Nb  .... 
OsmiurrVOt  ... 

Pailadiun^Pd  . 

Phosphofus/P 


Platinum/Pt  ... 
PlutoniunVPu 


Atomic 
No. 


82 

71 

12 

25 

101 
80 


42 


60 


Oompound 


PolonJum/Po 


PotassiunVK  

Prasecxlymium/Pr 


Promethium/Pm 
ProtactinJufTVPa 


Radium/Ra  ., 
R/>enkjfTVn« 


Rhodium/Rh 


Rubidium/Rb  ... 
RuthentunrVRu 


Samanum/Sm 
ScandKnVSc  . 
Seleruum/Sa  .. 


Silicon/Si 


Stiver/Ag 


93 
28 

41 

76 

46 

15 

78 
94 

84 

19 
59 

61 

91 

88 

75 

45 


37 
44 


62 
21 
34 


Sodkjm/Na... 
StrontiunVSr 

Sultur/S 


14 


47 


11 
38 

16 


All  (onns — ~....~ "..~ 

Oxldaa,  hydroxUM.  fluoridaa ~ 

Al  oVwn ~ 

Oxkjat.  hydroxldat,  caitktoa,  haUdaa.  nttrataa  . 

AH  ottwn 

Oxidas.  hydraiddaa,  halUaa,  nUrataa 

ABothars 

AH  forms ~ ~." — •" 

CMdaa,  hydroiddaa.  halidaa,  nttrataa,  suiphitaa 

Sulphatas,  alamantal  form 

Organic  forms  

Vapor^ 

Olddaa,  hydroxidas,  MoSa 

AU  othacs 

Ingestion^ 

MoSi.„ 

AU  Othafs  .„ » "... 

Oxidas,  hydroxidas,  caitidas,  fluoridas 

AH  o(hars — -.— .._...» 

Oxidas,  hydroxidas  

AU  othars  (vapor) '  -~ 

Oxides,  hydroxidas  

AU  others 

Oxides,  hydroxides ; ~ 

HaUdes,  nitrates 

AU  others 

Oxides,  hydroxidas 

Nitrates 

AH  others „«....„.„..>...« ««...............~» 

Ptiosphates - - 


AJI  forms 

Oxides,  hydroxides  

Nitrates 

AH  other „ 

[Note:  Use  same  values  for  ir^gestion] 

Oxides,  hydroxides,  nitrates  <... 

All  others «... 

All  forms  ....... ~..~ 

Oxides,  hydroxides,  carbides,  fluorides 

AU  ottwrs 

Oxides,  hydroxides,  carbides,  fluorides 

AU  others 

Oxides,  hydroxides  

AU  others „„ 

All  forms _. «....«» 

Oxides,  hydroxides,  halides,  nitratas  .... 

All  Others  

Oxides,  hydroxides 

Halides 

Ail  Others 

AU  forms _ 

Oxides,  hydroxides  

Halides  

All  others 

All  fomns 

All  forms 

Oxides,  hydroxides,  cart)ides 

All  others 

Ingestion  onlyi 

Ceramic  forms  

Oxides,  hydroxides,  cartMes.  nitrates  . 

All  others 

Oxides,  hydroxides  ...~ 

Nitrates,  sulphides  

All  others,  elemental  fomi 

AU  forms ~. .~ 

SrTlO  J 

All  Others  (soluble) 

All  Inorganic  

Elemental  form „ 

Gases : 


fi 


2.E-01 
3.E-04 
3.E-04 
5.E-01 
5.E-01 
1.E-01 
1.E-01 
5.E-04 
2.E-02 
2.E-02 
1.E+00 

5.E-02 
8.E-01 


Lung  retention  dass 


D 

Y 

W 

W 

0 

W 

D 

W 

W 

0 

D 

0 

Y 

D 


5.E-02 

— 

8.E-01 

— 

3.E-04 

W 

3.E-04 

Y 

1.E-03 

W 

5.E-02 

W 

— 

D 

1.E-02 

Y 

1.E-02 

W 

1.E-02 

Y 

1.E-02 

W 

1.E-02 

D 

5.E-03 

Y 

5.E-03 

W 

5.E-03 

D 

8.E-01 

W  or  0:  dependent  upon  a< 

sociated  element. 

1.E-02 

D 

1.E-05 

Y 

1.E-04 

W 

1.E-03 

W 

1.E-01 

W 

1.E-01 

0 

1.E  +  00 

D 

3.E-04 

Y 

3.E-04 

W 

3.E-04 

Y 

3.E-04 

W 

1.E-03 

Y 

1.E-03 

W 

2.E-01 

W 

8.E-01 

W 

8.E-01 

0 

5.E-02 

Y 

5.E-02 

W 

5.E-02 

D 

1.E  +  00 

D 

5.E-02 

Y 

5.E-02 

W 

5.E-02 

D 

3.E-04 

W 

1.E-04 

Y 

8.E-01 

W 

8.E-01 

D 

5.E-02 

— 

1.E-02 

Y 

IE -02 

W 

1.E-02 

D 

5.E-02 

Y 

5.E-02 

W 

5.E-02 

D 

1.E  +  00 

D 

1.E-02 

Y 

3.E-01 

0 

t.E-OI 

D 

8.E-01 

W 

1.E*00 

D 
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Element/symbol 


Tantaium^a 


TechnettunVTc 
TeOurtunVTe .... 


TerbitsnTTb  . 
Thailum^  .. 
Thortumrrh  , 

ThuNunVTm. 
Tin/Sn 


Titaniptni .. 
Tungstan/W 
Uraniunrt/U  .. 


Vanadkm/V  . 

Yttertoiun/ia> 

YttrKjuyY  „.... 

Zinc/Zn 

Zirconium^ 


Atomic 
No. 


73 

43 

52 

65 
81 
90 

69 
SO 

22 

74 

92 

23 

70 

39 

30 
40 


Compound 


Ingestion^ 

AHirK)rganic  _ 

Oxides,  hydroxides,  haMes,  carbides,  nitrates,  nitrides 

AH  others 

\jjoo99,  nyuiuxiuvs,  nonoBS,  iuubibs  - » —•,„..••.. 

»^W     WU  Pwl  9       •>••**•■••••••••••••••••■••••■■■  >•••■•••••••■•«*•■■••■•■•••••>••••  •■•••***«***ia 

vMoes,  nyoroxioes,  nnraias  „„ 

AH  others _„„„.._ „.......„ 

AH  forms ............................_.„_„........,..„_.... „„... 

Oxides,  hydroxides „.....„«_ _.„ 

AH  otfters _...... — ._„....„.„.. .... ,. 

AH  forms „ „ „ _ 

Oxides,      hydroxides,      haldes,      nitrates,      sufpfiides, 
Sn3(P04)4. 

AH  others 

SrTKDj 

Oxides,  hydroxides,  carbides,  haltdes,  nitrates 

AH  others „ „ 

Ingestion  i 

Tungstic  add „ 

AU  others „„ 

UO  2,  U  3O  t „_ — ^ 

UOfc  tetravaient  compounds 

UFfc  uranyl  compounds  

Oxides,  hydroxides,  carbides,  haBdes ; 

AH  others 

Oxides,  hydroxides,  fluortdes  

AH  others _...„.._...__....»......„.._...._.....„ 

Oxides,  hydroxides _.... 

AH  others 

Oxides,  hydroxides,  haHdes,  nitrates 

AH  others _ _ „„ _ 


1.E-01 
1.E-03 
1.E-03 
8.E-01 
8.E-01 
2.E-01 
2.E-01 
3.E-04 
1.E400 
2.E-04 
2.E-04 
3.E-04 
2.E-02 

2.E-02 
1.E-02 
1.E-02 
1.E-02 

1.E-02 
3.E-01 
2.E-03 
6.E-02 
5.E-02 
1.E-02 
1.E-02 
3.E-04 
3.E-04 
1.E-04 
1.E-04 
5.E-01 
2.E-03 
2.E-03 
2.E-03 


Lung  retention  class 


Y 

W 

W 

D 

W 

D 

W 

D 

Y 

W 

W 

W 

D 
Y 
W 
D 


Y 

W 

D 

W 

D 

Y 

W 

Y 

W 

Y 

Y 

W 

D 


•  A  dash  iTKicates  no  data  for  the  value  showa 
3  For  lf>gestion,  no  lung  retention  classes  are  Hsted. 


Appetidix  C  to  Put  835— DerivMl  Air 
ConceBtratioa  (DAG)  for  Woriun  From 
Exterwd  Experare  During  Immertion  In  a 
Contaaunated  Afmeqtheric  Cloud 

The  air  immersion  DAC  vaiues  shown  In 
this  eppeodlx  ar«  based  on  a  stochastic  Ihnit 
of  5  rems  (0.05  Sv)  per  year  or  a 
nonstochastic  (organ)  dose  limit  of  SO  rems 
(0.5  Sv)  per  year.  Four  cohimns  of 
information  are  presented:  (1)  Radionuclide; 
(2)  half-life  in  units  of  seconds  (s),  minutes 
(min),  hours  (h),  days  (d).  or  years  (yr);  (3) 
air  immersion  DAC  in  units  of  )iCi/ml;  and 
(4)  air  Immersion  DAC  in  units  of  Bq/m^.  The 
data  are  listed  by  radionuclide  In  order  of 
increasing  atomic  mass.  The  air  immersion 
DACs  were  calculated  for  a  continuous, 
nonshielded  exposure  via  immersion  in  a 
semi-Infinite  atmospheric  cloud. 

The  DAC  value  for  air  immersion  hsted  for 
a  given  radionuclide  is  determined  either  by 
a  yearly  limit  on  effective  dose  equivalent, 
which  provides  a  limit  on  stochastic 
radiation  effects,  or  by  a  limit  on  yearly  dose 
equivalent  to  any  organ,  which  provides  a 
limit  on  Qoiutodiastic  radiation  effects.  For 


most  of  the  radionuclides  listed,  the  DAC 
value  is  determined  by  the  yearly  limit  on 
efEsctive  dose  equivalent  Thus,  the  few  cases 
where  the  DAC  value  is  determined  by  the 
yearly  limit  on  shallow  dose  equivalent  to 
the  skin  are  indicated  in  the  table  by  an 
appropriate  footnote.  Again,  the  DACs  listed 
in  this  appendix  account  only  for  immersion 
in  a  semi-infinite  cloud  and  do  not  account 
for  inhalation  or  ingestion  exposiues. 

Three  classes  of  radionuclides  are  included 
in  the  air  immersion  DACs  as  described 
below. 

(1)  Qass  1.  The  first  class  of  radionuclides 
Includes  selecfed  noble  gases  and  short-lived 
activation  products  that  occur  in  gaseous 
form.  For  these  radionuclides,  inhalation 
doses  are  negligible  compared  to  the  external 
dose  from  immersion  in  an  atmospheric 
cloud. 

(2)  Class  2.  The  second  dass  of 
radionuclides  includes  those  for  which  a 
DAC  value  for  inhalation  has  been 
calculated,  but  for  which  the  DAC  value  for 
external  exposure  to  a  contaminated 
atmospheric  cloud  is  more  restrictive  (i.e., 
resuhs  in  a  lower  DAC  vahie).  These 


radionuclides  generally  have  half-lives  of* 
few  hours  or  less,  or  are  eliminated  from  the 
body  following  inhalation  suCBciently 
rapidly  to  limit  the  inhalation  dose. 

(3)  Class  3.  The  third  dass  of  radionuclides 
indudes  selected  isotopes  with  relatively 
short  half-lives.  These  radionudides 
typically  have  half-lives  that  are  less  than  10 
minutes,  they  do  not  occur  as  a  decay 
product  of  a  longer  lived  radionudide,  or 
they  lacli  sufficient  decay  data  to  permit    , 
internal  dose  calculations.  These 
radionuchdes  are  also  typified  by  a 
radioactive  emission  of  highly  intense,  high- 
energy  photons  and  rapid  removal  from  the 
body  following  inhalation. 

The  DAC  vahies  are  given  for  individual 
radionuclides.  For  known  mixtures  of 
radionudides,  the  sum  of  the  ratio  of  the 
observed  concentration  of  a  particular 
radionuclide  and  its  corresponding  DAC  for 
all  radionudides  in  the  mixture  must  not 
exceed  1.0.  For  unknown  radionudides,  the 
most  restricttve  DAC  (lowest  value)  for  those 
Isotopes  not  laiown  to  t>e  absent  shall  Iw 
used. 


Radk>- 

• 

HaM-Ute 

Air  Immerskyi  DAC 

nucHda 

(nCiMH) 

(BqAns) 

C-11 

20.48  mm  „_ ». 

9.97  min 

4.E-06 
4.E-06 

1  E>05 

N-13 

1.E*05 
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Radio- 
nucikto 


N-16 

0-15 

F-18« 

Na-241 

M9-272 

AI-28> 

a-38' 

Ar-37 

Ar-39 

Ar-41 

K-43» 

Ca-492 

Sc-Ui 

Sc-48m« 

■n-45' 

•n-6i« 

V-52» 

Cr-49' 

Mn-52!ni 

Mrv-66< 

Mn-57a 

Co-60mi 

NJ-«7i.« 

Nt-65'J 

Cu-«1' 

Cu-62> 

Ga-68« 

G»-72' 

St,73i 

Br-771 

Br-80' 

Br-82' 

Bf-a4' 

Br-B5> 

Kf-79 

Kr-81 

Kr-83m 

Kr-eS 

Kr-eSm 

Kr-87 

Kr-68 

Kr-e9 

Kr-90 

Rb-ei* 

Rb-82t 

Rt)-88< 

Rb-89' 

Rb-90a 

Rt>-90ma 

Sf-85m' 

Sf-87m» 

Sr-021 

Sr-032 

Y-e6» 

Y-90m' 

Y-91m» 

Nt>-90' 

Nb-94m> 

Nb-071 

Nb-97m' 

Mo-ei> 

Mo-101« 

To-951 

Tc-e6m' 

Tc-99m' 

To-101 ' 

Ru-105' 

Rh-105m« 

Rh-106« 

Ag-10et 

Ag-109m« 


7.13 1  .... 
122.24  s 


109.74  min 

15.00  h 

9.458  min  .. 
2.240  min  .. 
37.21  min  .. 

35.02  d 

269  yr 


1.827  h 


22.6  h 


8.719  min 


3.927  h 
18.72  s 
3.08  h  .. 


5.752  min 
3.75  min  .. 
42.09  min 
21 .4  min  .. 
2J78Sh  .. 
1.47  mm  .. 
10.47  min 


36.08  h 


^520h.. 
3.406  h  .. 
9.74  min 


9.40  h 


68.0  min 


14.1  h 


7.15  h 

57.04  h  ...... 

17.4  min  .... 

35.30  h 

31.80  min  .. 

172  • 

35.04  h 

2.1E-»05yr 

1.83  h 

10.72  yr 

4.48  h 

76.3  min  .... 


2.84  h 

3.16  min  .. 
32.32  s  .... 

4.58  h 

1.25  min  .. 
17.8  min  .. 
15.44  min 
157  •  , — 

258  t 

67.66  min 
^805  h  .... 

2.71  h 

7  J  min  .... 
14.74  h  .... 
3.19  h 


49.71  min 

14.60  h  .... 
6.26  min  .. 

72.1  n*  .. 

60  • 

15.9  min  .. 

14.61  min 
20.0  h 

51.5  min  .. 
6.02  h 

14.2  min  .. 

4.44  h 

45  t 

29.92  s  ... 
2.37  min  . 

39.6  S 


Half-Ufa 


Air  Immersion  DAC 


OiCi/ml) 


7.E-07 

4.E-06 

4.E-06 

9.E-07 

5.E-06 

2.E-06 

3.E-06 

3.E1OO 

2.E-043 

3.E-06 

5.E-06 

1.E-06 

2.E-06 

5.E-05 

5.E-06 

1.E-05 

3.E-06 

5.E-06 

2.E-06 

2.E-06 

6.E-05 

1.E-03 

2.E-06 

8.E-06 

5.E-06 

5.E-06 

2.E-06 

5.E-06 

1.E-06 

4.E-06 

1.E-05* 

5.E-05 

1.E-06 

2.E-06 

5.E-05 

2.E-05 

5.E-04 

5.E-02 

I.E-O43 

3.E-05 

5.E-06 

2.E-06 

2.E-06 

3.E-06 

8.E-06 

2.E-06 

7.E-06 

2.E-06 

2.E-06 

1.E-06 

2.E-05 

6.E-05 

3.E-06 

2.E-06 

1.E-06 

5.E-06e 

9.E-06 

1.E-07 

9.E-04 

7.E-06 

6.E-06 

4.E-06 

3.E-06 

5.E-06 

1.E-04 

3.E-05 

1.E-05 

5.E-06 

1.E-04 

2.E-05 

2.E-04 

1.E-03 


(Bq/m*) 


3.E+04 

1.E+05 

1.E+05 

3.E-i^ 

2.E*Q5 

7.E+04 

I.E-fOS 

1.E+11 

7.E+063 

1.E>05 

2.E+05 

4.E+04 

7.E+04 

2.E-f06 

2.E-»-05 

4.E+05 

1.E+05 

2.E-^05 

7.E-^04 

7.E*04 

2.E-f06 

4.E-^07 

7.E+04 

3.E-i^ 

2.E-f05 

2.E-f05 

7.E+04 

2.E+05 

4.E-f04 

I.E-t-05 

4.E-^05« 

2.E+06 

4.E•^04 

7.E+04 

2.E-f06 

7.E+05 

2.E+07 

2.E+09 

4.E+065 

I.Et^ 

^E-«05 

7.E+04 

7.E+04 

1.E+05 

3.E>05 

7.E+04 

3.E+05 

7.E+04 

7.E+04 

4.E-f04 

7.E-t04 

2.E4O6 

1.E+05 

7.E+04 

4.E-t-04 

2.E-»^5« 

3.E+05 

4.E+03 

3.E+07 

3.E>05 

2.E^05 

1.E+05 

I.E-^5 

2.E-^5 

4.E-f06 

1.E+06 

4.E4O5 

2.E^05 

4.E^06 

7.E4O5 

7.E+06 

4.E+07 
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Raeflo-* 
nuclide 


Ag-1102 

Cd-111ma 

Cd-1171 

C<t-117mi 

ln-113m' 

ln-1142 

ln-116mi 

ln-117» 

Sb-117' 

Sb-126m' 

80-129^ 

Te-133' 

Te-133m' 

Ta-1341 

1-1222 

l-t28' 

1-132' 

1-1341 

M35» 

l-136» 

Xe-122 

X6-123 

Xe-125 

Xa-127 

Xe-129m 

Xe-131m 

Xe-133 

Xe-133m 

Xe-135 

Xe-135m 

Xe-137 

Xe-138 

C8-1262 

C»-129' 

C8-1381 

C8-I392 

Ba-137ma 

Ba-1411 

Ba-142' 

La-142i 

Pr-144m2 

Nd-1491 

Gd-1622 

Td-1622 

C)y-157' 

Re-182m' 

O8-190m2 

lr-190m' 

Au-195ma 

Tl-2001 

11-2072 

TV-a082 

TV-209a 

n-2102 

Pt>-204m2 

Bi-2112 

Po-211« 

Rn-220 

Rr>-222 

■n>-2332 

Pa-2341 

Pa-234m2 

U-2391 

Np-2401 

Np-240m2 

Anv-248' 


HaN-Ufa 


24.57  8  .... 

48.7  min  .. 

2.49  h 

3.36  h  ..„.. 
1.658  h  .... 
71.9  8  ...-. 
54.15  min 
4a8  min  .. 
2.80  h  ....„ 

19.0  n*)  .. 

4.40  h 

12.45  min 
55.4  min  _ 

41.8  min  .. 
3.62  min  .. 
24.99  min 

2J30h 

52.6  min  „ 
6.61  h  -._. 
83  8 

20.1  h 

2.14  h 

16  J  h 

36.406  d.. 
&89  d  ..... 
11.84d.... 

5.245  d 

i19  d 

9.11  h 

15.36  min 
3.83  min  .. 
14.13  min 
1.64  min  .. 

32.06  h  .... 

32.2  min  .. 
9.40  min  .. 
2.552  min 
18.27  min 
10.70  min 
95.4  min  .. 
72  min  .... 
1.73  h  ._... 
9.7  min  .... 

7.76  min  .. 
8.06  h 

12.7  h  ....„ 
9.9  min  .„. 

3.2  h „. 

30.6  8 

26.1  h 

4.77  min  .. 
3.053  rrrin 
2.20  min  .. 
1.30  min  .. 

66.9  min  .. 
2.13  min  .. 
0.516  8  .... 
55.61  8  .... 
3.824  d  .... 

22.3  min  .. 

6.70  h 

1.17  min  .. 
23.40  min 

65  min 

7.4  min  .... 
25.0  min  .. 


-.».. 


Mr  Immarsion  DAC 


biQMH) 


8.E-05 

1.E-05 

4.E-06 

2.E-06 

2.E-05 

1.E-04 

2.E-06 

7.E-06 

3.E-05 

3£-06 

3.E-06 

5.E-06 

2£-06 

5.E-06 

5.E-06 

5.E-05 

2.E-06 

1.E-06 

7.E-07* 

1.E-06 

8.E-05 

7.E-06 

2.E-05 

l.E-05 

2.E-04 

5.E-04 

1.E-04 

1.E-04 

2.E-^ 

l.E-05 

2.E-05 

4.E-06 

4.E-06 

l.E-05' 

2.E-06 

1£-05 

7.E-06 

5.E-06 

5.E-06 

1.E-06 

9£-04 

l.E-05 

l.E-05 

4.E-06 

l.E-05 

4.E-06 

3.E-06 

8.E-05' 

ZE-05 

3.E-06 

4.E-053 

1.E-06 

2.E-06 

1.E-06 

2.E-06 

1.E-04 

5.E-04 

8.E-09* 

3.E-08' 

1.E-04 

2.E-06 

4.E-O53 

8.E-05* 

4.E-06 

l.E-05 

4.E-06 


(Bo/m3) 


3.E4O6 

4.E-»05 

1.E*05 

7.E+04 

7.E+05 

4.E*06 

7.E.^04 

3.E+05 

^JE*06 

1£+05 

1.E*05 

^Et<)5 

7.E-t04 

ZE*05 

2.£-»^ 

aE>06 

7.E-»04 

4.E-M)4 

3.E•^M• 

4.E«04 

3.E>06 

Z£*05 

7.E*05 

4.&»05 

7.E4O6 

2£*a7 

4£>06 

4.E>06 

7.E405 

4.E+05 

7£*0S 

1.E+05 

1.E*05 

4.E*05« 

7.E*04 

4.E^06 

3£^05 

2.E-f05 

2.E*05 

4.E-f04 

3.E-K)7 

4.E-f05 

4.Ef05 

1.E*05 

4.E>05 

1.E*05 

1.E+05 

3.E*06« 

7E+05 

I.E-^05 

1  E-»063 

4E-f04 

7.E-04 

4.E-K)4 

7.E+04 

4.E4O6 

2.Ef07 

3.E*02« 

1.E-»-03« 

4.E>06 

7.E+04 

1.E+063 

3E-»^« 

I.EfOS 

4.E>05 

1.E*05 


v.l£?]!!?Hf^  effecflye  dose  equivalent  from  inhalation  is  calculated  m  tCRP  PutXicatlon  30.  but  the  DAC  wali^lor  external  exposure  to  a  con- 
tan^nated  atmosgheric  doud  Is  more  restrictive  than  the  DAC  value  Jor  Inhalation.  -»-'>— 

t^HSSa^Jlf^JrlS^^  •«'»*2!2I2  ^  Inhalation  la  not  calcuiated  In  ICRP  Put)lication  30,  but  DAC  value  for  external  exposure  to  coo- 
^^^  *?°**L"52If^  ^  more  restrictive  than  DAC  value  for  Inhalation  due  to  relatively  short  half-life  of  radionuclide.  ^^ 

!R^  JSy*  *  'T*™^'^  "^  °"  annual  shallow  dose  equivalent  to  skin,  rather  than  yearly  Umit  on  effective  dose  equivalent 
*DAC  value  applies  to  redonucUde  in  vapor  form  only;  DAC  value  lor  Inhalation  Is  mow  restridrve  for  radionudide  in  liioi^antc  form. 
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6DAC  vi*M  appies  to  radonudkto  in  Inorganic  or  vapor  term. 
•  DAC  valu*  for  exposurs  to  contaminated  atmospheric  doud  is  the 


exposure 

Appendix  D  to  Part  835— Surface 
Radioactivity  Values 


same  as  DAC  value  W  inhalation. 


Surface  RAOiOAC-nvrrY  Values;  «  in  opm/100  cm  2 


Nuclide 


U-nat.  U-23S.  U-238,  and  associated  decay  products  

Transuranics,  Ra-226.  Ra-228.  Th-230,  Th-228.  Pa-231.  Ac-227. 1-125.  H29  

Th-nat  Th-232.  Sr-90.  Ra-223.  Ra-224,  U-232. 1-126.  H31. 1-133  

Beta-gamma  errttters  (nudides  with  decay  rrxxJes  other  than  alpha  emission  or  spontaneous  fission)  except 

Sr-90  and  others  noted  atxjve.'  

Tritium  Organic  Compounds;  surfaces  contamirwited  by  HT,  HTO.  and  metal  tritide  aerosols 


Removat)le2-4 


1.000 

20 

200 

1,000 
(Reserved] 


Total  (Fixed  ■*■ 
Removable)  J- J 


5,000 

500 

1.000 

5,000 
[Reserved] 


1  The  values  in  this  appendix  apply  to  radioactive  contamination  deposited  on,  but  not  incorporated  into  the  interior  of.  the  contaminatedrtem. 
Where  suHace  contarnination  liy  both  alpha-  and  beta-gamma-emitting  nuclides  exists,  the  limits  established  for  alpha-  and  beta-gamma-emitting 
nudides  should  apply  independently.  ^  ^  ^  l.  ^      u^ 

2  As  used  in  this  table,  dpm  (disintegratJons  per  minufb)  nwans  the  rate  of  emission  by  radioactive  matenal  as  detemmned  by  correcting  the 
counts  per  minute  observed  by  an  appropriate  detector  for  background,  efficiency,  and  geometric  factors  associated  with  the  instrunDentaton. 

iThe  levels  may  be  averaged  over  one  square  meter  provided  the  maximum  surface  activity  in  any  area  of  100  cm  2  is  less  than  three  tmes 
the  value  specified  For  purposes  of  averaging,  any  square  meter  of  surfacri  shall  be  considered  to  be  above  the  activity  guide  G  if:  (1)  From 
measurements  of  a  representative  number  n  of  sections  it  is  determined  that  1/n  E„  Si  ^  G,  where  S,  is  the  dpm/100  cm 2  determined  from 
measurement  of  section  i;  or  (2)  it  is  determined  that  the  sum  of  the  activity  of  all  isolated  spots  or  partides  in  any  100  cm  2  area  exceeds  3Q. 

♦  The  amount  of  renrxjvaWe  radioactive  material  per  100  cm  i  of  surface  area  should  be  determined  by  swiping  the  area  with  dry  filter  or  soft 
absorbent  paper,  applying  moderate  pressure,  and  then  assessing  the  amount  of  radioactive  material  on  the  swipe  with  an  appropriate  instw- 
ment  of  loiown  efficiency.  (r4ote— The  use  of  dry  material  may  not  be  appropriate  for  tritium.)  When  removable  contamination  on  objects  of  sur- 
face area  less  than  100  cm  J  Is  determined,  the  activity  per  umt  area  should  be  based  on  the  actual  area  and  the  entire  surface  should  be  wiped. 
Except  for  transuranics  and  Ra-228.  Ac-227.  Th-228,  Th-230,  Pa-231  and  alpha  emitters,  it  is  not  necessary  to  use  swiping  techniques  to  meas- 
ure removable  contamination  levels  if  direct  scan  surveys  indicate  that  the  total  residual  surface  contamination  levels  are  within  the  limits  for  re- 
movable contamination.  .    ^       .    .  .       ,   ^  -  ««   ^.-.v 

'This  category  of  radionuclides  indudes  mixed  fission  products,  indudirw  the  Sr-90  which  is  present  in  them.  It  does  not  apply  to  Sr-90  whicr 
has  been  separated  from  the  other  fission  products  or  mixtures  where  \t\e  Sr-90  has  t)een  enriched. 
^''  ' 

Appendix  E  to  Part  835 — [Reserved] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  16  and  1270 
[Doctwt  No.  93N-0453] 

Human  Tlasua  Intended  for 
Transplantation 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Interim  rule;  opportimity  for 

public  comment 

SUIIMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  an 
interim  rule  to  require  certain  infectious 
disease  testing,  donor  screening,  and 
recordkeeping  to  help  prevent  the 
transmission  of  AIDS  and  hepatitis 
through  himian  tissue  used  in 
transplantation.  The  regulations  are 
effective  upon  publication.  FDA  is 
taking  this  action  in  response  to  growing 
concerns  that  some  human  tissue 
products  are  being  offered  for 
transplantation  use  without  even  the 
mipimiim  donor  testing  and  screening 
neediM  to  protect  recipients  against 
human  immunodeficiency  virus  (HIV) 
infection  and  hepatitis  infection.  The 
new  regulations  require  all  facilities 
engaged  in  procurement,  processing, 
storage,  or  distribution  of  human  tissues 
intended  for  transplant  to  ensure  that 
minimum  required  infectious  disease 
testing  has  been  performed  and  that 
records  documenting  such  testing  (or 
each  tissue  are  available  for  inspection 
by  FDA.  The  regulations  also  provide 
authority  for  the  agency  to  conduct 
ins{>ections  of  such  facilities  and  to 
detain,  recall,  or  destroy  tissue  for 
which  appropriate  docxmientation  is  not 
available. 

DATES:  Effective  Date:  The  interim  nUe 
is  effective  December  14. 1993. 
Comments:  Written  comments  by  Mardi 
14, 1994. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  rm.  1-23. 12420 
Parklawn  Dr..  Rockville.  MD  20857. 
FOR  RJRTHER  MF0RMAT10N  CONTACT: 
Steven  F.  Falter.  Center  for  Biologies 
Evaluation  and  Research  (HFM-635). 
Food  and  Drug  Administration.  1401 
Rockville  Pike,  suite  200N.  Rockville. 
MD  20852-1448.  301-594-3074. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

There  has  been  a  growing  concern 
about  the  risk  of  trar amission  of 
hepatitis  or  HIV-related  disease  through 


transplantation  of  human  tissue.  Many 
farms  of  human  tissue  are  currently 
subject  to  Federal  regulation.  FDA  has 
regulated  blood  and  blood  products  for 
decades  under  the  Federal  Food.  Drag. 
and  Cosmetic  Act  and  the  Public  Health 
Service  Act  (PHS  Act).  Further,  the 
agency  recently  published  a  notice  on 
the  application  of  ourent  statutory 
authorities  to  human  somatic  cell 
therapy  and  gene  therapy  products  (58 
FR  53248.  October  14, 1993).  Somatic 
cell  therapy  products  are  defined  as 
autologous,  allogenic,  or  xenogeneic 
cells  that  have  been  propagated, 
expanded,  selected.  pharmacologicaUy 
treated,  or  otherwise  altered  in 
biological  characteristics  ex  vivo  to  be 
administered  to  hiunans  and  applicable 
to  the  prevention,  treatment,  core, 
diagnosis,  or  mitigation  of  disease  or 
injuries.  Gene  therapy  products  are 
defined  as  products  containing  genetic 
material  achninistered  to  modify  or 
manipulate  the  expression  of  genetic 
material  to  alter  the  biological 
properties  of  living  cells. 

Other  human  tissues  have  been 
regulated  by  FDA  on  a  case-by-case 
basis,  as  a  public  health  need  was 
identified.  Tissues  that  the  agency  has 
already  regulated  under  the  Medical 
Device  Amendments  of  1976  (Pub.  L. 
94-295)  include:  Corneal  lenticules 
(corneas  used  to  correct  rather  than 
restore  vision),  dura  mater  allografts 
(brain  membrane  material),  heart  vabre 
allografts,  skin  and  bone  products  that 
are  processed  in  ways  other  than  to  only 
reduce  infectivity  or  preserve  tissue 
integrity,  and  preserved  umbilical  cord 
vein  grafts. 

The  National  Organ  Transplant  Act  of 
1984  (Pub.  L.  98-507.  (42  U.S.C.  273  et 
seq.)],  as  amended,  provides  for  Federal 
oversight  of  the  organ  transplant  system. 
The  Health  Resources  and  Services 
AdministratioD  (HRSA)  and  the  Health 
Care  Financing  Administration  (HCFA) 
within  die  Department  of  Health  and 
Human  Services  (DHHS)  currently 
administer  programs  related  to  organ 
transplantation.  In  June  1991,  DHHS 
pubUshed  proposed  rules  governing  "^ 
performance  standards  for  organ 
procurement  organizations  (56  FR 
28513.  June  21. 1991).  The  organ 
transplant  system  ourently  includes: 
Liver,  heart,  lung,  kidney,  and  some 
pancreas  transplants.  Organ  transplants 
are  characterized  by  the  fact  that  the 
organs  receive  oxygen  and  nutrients  in 
the  ultimate  recipient  through  the 
original  vascular  structures. 

Under  42  U.S.C  274e.  it  is  unlawful 
to  buy  or  sell  a  human  organ  for  use  in 
transplantation.  Transactions  prohibited 
by  this  provision  include:  Sale  of  a 
human  (including  fetal)  kidney,  liver, 


heart,  pancreas,  bone  marrow,  cornea. 
eye,  bone,  skin,  or  any  subpart.  Human 
tissues  that  are  subparts  of  the  listed 
organs  are  included  within  the  scope  of 
the  prohibition.  Reasonable  payments 
associated  with  removal,  transportation. 
implantation,  processing,  preservation, 
quality  control,  and  storage  of  an  organ 
or  with  certain  donor  expenses  are  not 
prohibited. 

The  National  Heart.  Lung,  and  Blood 
Institute,  within  the  National  Institutes 
of  Health  of  HHS,  administers  the 
contract  for  the  National  Marrow  Donor 
Program,  for  which  standards  were 
estMlished  by  the  Transplant 
Amendments  Act  of  1990  (Pub.  L.  101- 
616),  and  has  published  a  related  notice 
(58  FR  4961.  Febniary  7. 1991). 


n.  Human  Tissue  Banking 

These  various  programs  have, 
however,  left  one  area  of  substantial 
activity  without  direct  or  active  Federal 
oversight.  Generally,  this  subject  matter 
consists  of  musculoskeletal  and 
integumentary  materials  that  may  be 
recovered  from  living  or  cadaveric 
donors.  Specifically,  these  materials 
largely  consist  of  bone,  ligaments, 
tendons,  fascia,  cartilage,  corneas,  and 
skin  that  are  used  in  the  treatment  of 
bond  disease,  orthopedic  injuries, 
ligamentous  and  joint  complaints, 
degenerative  skeletal  disease,  blindness 
due  to  corneal  opacification,  and  bum 
wounds.  Tissue  donation  may  be 
associated  with  organ  procurement.  In 
that  event,  a  HCFA-certified  organ 
procurement  organization  is  likely  to 
nave  interacted  with  the  donor  or  the 
donor's  family.  Tissue  banks  may  also 
recover  tissue  based  on  referrals  of 
donor  availability  from  other  domestic 
sources,  such  as  medical  examiners' 
offices  and  hospitals.  Medical 
examiners'  offices  and  hospitals  may 
also  directly  recover  the  tissue  and  send 
it  elsewhere  for  processing  and 
distribution.  In  addition,  tissue  may  be 
recovered  from  foreign  sotnces. 

Currently,  industry  estimates  are  that 
over  280,000  patients  annually  receive 
bone,  skin,  or  other  integumentary 
transplants.  Additionally,  nearly  42.000 
patients  receive  cornea  transplants. 
Aimual  revenues  for  tissue  banking 
generally  may  approach  $100  million. 
Representatives  of  industry  have  noted 
the  increasing  commercialization  of 
tissue  banking. 

In  part  based  upon  the  absence  of 
OMnprehensive  national  oversight,  there 
has  been  concerted  effort  within  the 
private  sector  to  develop  voluntary 
quality  assurance  programs.  In  1976.  the 
tissue  banking  industry  established  the 
American  Association  of  Tissue  Banks 
(AATB)  to  develop  a  voluntary 
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accreditation  system  for  skin  and 
orthopedic-related  tissues.  AATB's 
accreditation  system  evaluates  tissue 
banks  for  compliance  with  a 
comprehensive  set  of  standards  through 
document  review  and  site  visits.  The 
AATB  currently  has  accredited  over  50 
U.S.  skin  and  bone  tissue  banks  out  of 
an  estimated  ISO  to  200  tissue  banks. 
An  estimated  additional  50  banks  are  in 
the  process  of  acquiring  accreditation. 
The  AATB  standards  cover  acquisition. 

{)rocessing,  preservation,  storage, 
abeling.  and  distribution  of  tissue. 
Current  acquisition  standards  include 
specific  disease  screening  through 
testing  for  hepatitis  B  and  C  and  HIV 
and  review  of  medical  histories  for  risk 
factors  for  disease  transmission. 

I    The  Eye  Bank  Association  of  America 
tEBAA>  was  established  in  1961  and 
today  represents  109  eye  bank 
organizations  in  the  United  States  and 
Canada.  Over  95  percent  of  the 
tnembership  is  accredited  by  EBAA.  To 
become  accredited,  eye  banks  must  meet 
Voltmtary  medical  standards  and  submit 
to  a  triennial  site  visit.  EBAA  works 
tlosely  with  the  American  Academy  of 
Ophthalmology  to  revise  and  refine  its 
medical  standards.  These  standards 
include  testing  for  hepatitis  B  and  C  and 
HIV.  EBAA  medical  standards  also 
Require  review  of  all  available  medical. 
coroner,  and  autopsy  records  for  these 
diseases. 

'   Additionally,  because  reports  from 
the  Centers  for  Disease  Control  and 
Prevention  (CDC)  that  HTV  had  been 
transmitted  through  transplantation,  the 
Public  Health  Service  (PHS)  has  taken  a 
number  of  actions.  The  Assistant 
Secretary  for  Health  convened  a  Work 
Group  to  evaluate  the  need  for  and  type 
of  Federal  oversight  that  should  be 
developed  over  the  entire  array  of 
human  tissues.  In  its  report  issued  and 
July  1. 1991.  the  Work  Group  concluded 
that  the  risk  of  infectious  disease 
transmission  was  quite  low.  but  it  did 
recommend  revision  of  PHS  guidelines 
on  donor  screening,  testing,  and 
recordkeeping.  Further,  the  Work  Group 
noted  that  investigation  into  the  needed 
level  of  mandatory  oversight  for  tissue 
transplantation,  apart  from  organ  and 
bone  marrow  transplantation,  should 
take  place.  The  PHS  Work  Group 
recommended  FDA  evaluation  of  this 
question. 

:   On  March  17  ofthis  year,  the  U.S. 
PHS  announced  the  availability  of  the 
revised  draft  guideline  on  the 
prevention  oftransmission  of  HTV 
through  transplantation  of  human 
tissues  and  organs  (58  FR  14402.  March 
17, 1993). 


m.  Congressional  Interest  and  Industry 
Support  tor  Oversiglit 

In  1992.  Senator  Simon  introduced  S. 
2908.  which  would  have  required  a 
mandatory  floor  of  infectious  disease 
controls  and  Federal  certification  of 
tissue  banks  that  were  in  compliance 
with  requirements.  FDA  participated  in 
hearings  on  S.  2908  before  the  Senate 
Committee  on  Labor  and  Human 
Resources.  While  FDA  opposed  that 
particular  resolution  of  tissue 
transplantation  issues,  the  agency  made 
a  commitment  to  engage  actively  in 
investigation  of  the  tissue  banking 
industry  and  in  the  ongoing  public 
debate  on  the  appropriate  role  for 
Federal  oversight.  Senator  Simon 
introduced  S.  1702.  which  deals  with 
human  tissue  regulation,  on  November 
19. 1993. 

A  member  of  a  national  consortium  of 
tissue  banks  testified  at  the  1992  hearing 
that  the  organization  "supports  Senator 
Simon's  legislation  because  it  believes 
that  imiform  national  standards  for  tbe 
identification  of  donors,  and  the 
recovery,  processing  and  distribution  of 
tissue  will  provide  needed  assurance 
that  tissue  is  safe  and  effective  for  all 
transplant  recipients."  (Senate  Hearing 
on  S.  2908. 102d  Cong..  2d  sess.  52 
(Sept  29. 1992).) 

On  October  15  ofthis  year, 
Representative  Wyden  chaired  a  hearing 
before  the  Subconunittee  on  Regulation. 
Business  Opportimities  and  Tedmology 
of  the  Committee  on  Small  Business  on 
appropriate  oversight  for  tissue  banking. 
At  those  hearings,  representatives  of 
industry  advocated  passage  of 
legislation  setting  forth  regulatory 
requirements  for  tissue  banking. 

The  president  of  the  AATB  advocated 
"immediate  compulsory  registration  of 
all  tissue  banks  to  determine  the  scope 
of  tissue  banking"  and  the 
"(estabhshment  of]  imiform  donor 
selection  requirements  to  ensure  the 
lowest  possible  risk  of  disease 
transmission  to  patients."  The 
chairperson  of  the  EBAA  noted  that  its 
accreditation  system  is  voluntary  and 
that  "[a]bsent  from  this  process  is  [an] 
enforcement  mechanism  to  mandate 
closive  of  noncompliant  entities  and 
require  imiversal  participation."  The 
chairperson  further  noted  that,  "(tjo 
truly  provide  for  improved  pubUc 
safety,  legislation  and  regulation  must 
include  a  mechanism  to  either  rapidly 
educate  or  close  outlets  within 
hospitals,  clinics,  and  physician 
practices  where  standards  for  allografts 
addressed  throiigh  accreditation  and 
CDC  guidelines  often  go  unrecognized." 

The  national  bead  of  the  American 
Red  Cross  Tissue  Services  testified  that: 


The  American  Red  Cross  fMls  strongly  that 
appropriate*enforc«ablo  federal  standards  are 
needed  to  ensure  the  continued  safety  of  the 
people  who  depend  upon  human  tissue  to 
sustain  or  improve  the  quality  of  their  lives 
and  to  foster  continued  public  support  for  the 
colIecUon  and  use  of  transplantable  tissue 
•  •  •.We  believe  that  safety  and  public 
support  will  be  maintained  if  the  Food  and 
Drug  Administration  (FDA)  (1)  registers  and 
licenses  ell  tissue  banks,  whether  they  engage 
in  procurement,  processing,  storage,  or 
distribution;  (2)  establishes  stand^d  tissue- 
specific  donor  screening  procedures;  and  (3) 
develops  effective  tracking  procedures  in 
order  to  identify  the  source  of  infection  after 
transplant  and  to  identify  other  recipients 
who  may  be  at  risk 

The  president  of  the  American 
Academy  of  Orthopaedic  Surgeons 
similarly  supported  "legislation  to 
provide  uniform  standards  for  tissue 
banking  practices  and  processing  in 
order  to  ensure  the  safety  of  our  patients 
from  the  transmission  of  disease." 

Representative  Wyden  introduced 
H.R  3547  on  November  19, 1993.  This 
bill  is  substantially  identical  to  S.  1702. 

IV.  Recent  Developments 

At  the  October  15  hearing,  the 
Director  of  FDA's  Center  for  Biologies 
Evaluation  and  Research  noted  the 
advent  of  commercialization  and  the 
development  of  promotional  practices 
for  human  tissue  materials.  She  testified 
that  "(sjeveral  tissue  bank  directors 
have  been  soUdted  by  individuals 
offering  to  sell  tissue  that  originates 
from  other  countries.  Generally,  these 
contacts  have  been  imA^lUng  to  declare 
the  actual  source  of  the  tissue,  to 
provide  documentation  as  to  the  cause 
of  death,  the  medical  records  of  the 
donor,  the  results  of  donor  screening 
and  testing,  or  to  furnish  samples  of 
donor  senun  for  testing." 

The  manager  of  the  Northwest  Tissue 
Center  in  Seattle,  Washington,  stated 
that  the  tissue  center  had  "received  calls 
from  brokers  offering  to  send  us  tissue 
for  processing  from  Russia,  Eastern 
Europe,  and  Central  and  South  America. 
This  raises  significant  concerns  about 
ensuring  safety.  If  tissue  is  to  be 
imported  from  outside  the  United 
States,  very  strict  controls  must  be  put 
in  place  to  ensure  the  same  standards  of 
donor  screening,  testing,  and  tissue 
recovery,  because  of  the  potential  for 
unknown  diseases  that  might  be 
transmitted." 

The  Director  of  Blood  and  Tissue 
Resources  from  the  Department  of 
Health  far  the  State  of  New  York 
testified  concerning  state  regulation  of 
tissue  banking  in  New  York.  She  noted 
that  the  New  York  program  had  found 
that  tissues  had  been  removed  from 
donors  for  a  variety  of  purposes  despite 
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th»  &ct  that  donor  or  bmily  consflnt 

was  totally  abaant  and  thua,  donor 
medical  hiatoriaa  ware  incomplete. 

RsprMant^ve  Wyden  ndunittad  for 
the  racord  a  aoUdtatian  from  a  foreign 
tlMue  bank  diat  noted  that  many  tissues 
offered  for  uae  to  the  United  States  by 
the  bank  were  recovered  withoxrt  aseptic 

precautions.  ,  ,    ,, 

As  a  result  of  a  number  of  similar 
allegations,  the  agency  has  initiated 
inquiries  regarding  possible  supplying 
of  human  tissue  materials  intended  for 
transplantation  %^thout  appropriate 
infectious  disease  testing  and  medical 
screening.  In  a  relatively  brief  period  of 
time,  the  agency  was  able  to  ascertain, 
in  a  few  isolated  instances,  the 
availability  for  importation  and 
distribution  of  tissue  materials  that  do 
not  meet  minimal  screening  standards 
for  transmission  of  infectious  disease. 
Agency  investigators  contacted  several 
individuals  who  had  offered  to  supply 
tissues  from  fcveign  souroes.  Two 
persons  indicated  immediate 
willingness  to  impart  tissues  within 
weeks  from  donors  from  whom  full 
medical  histories  and  proper  donor 
screening  and  testing  had  not  been 
obtsfried.  Both  indicated  that  they  had 
been  engaged  in  past  tissue  sales  frir 
transplantation.  Furthermore,  the 
circumstances  of  alleged  donation 
ottered  to  agency  investigators,  vdthout 
consent  <k  notice  to  concerned  relatives, 
would  have  precluded  adequate 
evaluation  of  the  donor's  risk  factors 
that  would  be  relevant  to  minimize  the 
potential  for  infectious  disease 
transmission.  Finally,  the  brief  medical 
histories  that  were  provided  to  agency 
investigators,  limited  to  causes  of  death, 
indicated  that  tissue  from  these  donors 
should  not  be  accepted  for 
transplantation  use. 

One  purveyor  provided  agency 
investigators  with  blood  samples  from  a 
prospective  donor-cadaver  accompanied 
by  docvunentation  of  previous  infectious 
disease  testing,  including  alleged  testing 
for  hepatitis  B.  On  retesting  by  the 
Government,  the  sample  was  confirmed 
to  be  markedly  positive  for  hepatitis  B 
sxirface  antigpn.  The  purveyor  admitted, 
when  confronted  witn  this  fact,  his 
awareness  that  testing  facilities  at  the 
site  of  donation  were  inadequate  and 
that  previous  donors  had  also  tested 
positive  for  hepatitis. 

Tbese  isolated  instances  demonstrate 
that  donation  has  occurred,  and 
continues  to  occur,  when  generally- 
accepted  donor  screening  through 
medical  history  review  is  largely  absent. 
The  agency  curr«itly  believes  that  these 
instances  do  not  represent  the 
predominant  practice  within  the 
industry.  Nonethektfs.  the  traffic  in 


tiswiT  for  txan^lantatian  vrithout 
adequate  testing  or  donor  aaeeoing. 
whether  domestic  or  Imported,  cannot 
be  permitted  to  ooctir. 

V.  Legal  Aathority 

Because  die  public  beahh  objective  in 
regulattog  tissue  entities  In  this  interim 
rule  is  to  prevent  the  transmission  of 
communicable  disease,  FDA  is 
developing  these  regiilatory 
requirements  under  the  le^  authority 
of  section  361  of  the  PHS  Act  (42  U.S.C 
264).  This  section  autharizes  the 
Secretary.  DHHS  (the  Secretary),  to 
make  and  enforce  such  regulations  as 
judged  necessary  to  prevent  the 
introduction,  transmission,  or  spread  of 
communicable  diseases  from  foreign 
countries  Into  the  States  or  from  State  to 
State.  Intrastate  transactions  may  be 
regulated  under  authority  of  this 
provision,  as  appropriate.  (See  State  pf 
Louisiana  versus  Mathews,  427  F.  Supp. 
174  (E.  D.  La.  1977).) 

Section  361  of  the  PHS  Act  also 
provides  for  such  inspection  and 
destruction  of  articles  found  to  be  so 
infected  or  contaminated  as  to  be 
sources  of  dangerous  infection  to 
humans,  and  (Xher  measures,  as  may  be 
deemed  by  the  Secretary  to  be 
necessary.  Section  361  of  the  PHS  Act 
has  been  mvoked  by  FDA  to  regulate 
various  activities  or  articles.  For 
example.  PDA  has  invoked  this 
authority  to  regulate  conveyance 
sanitation,  the  source  and  use  ofpotable 
water,  and  milk  pasteurization.  Tne 
agency  has  also  acted  under  section  361 
to  prevent  the  transmission  of 
conunimicable  disease  through 
shellfish,  turtles,  certain  birds,  and 
bristle  brushes.  (See  21  CFR  parU  1240 
and  1250.)  FDA  has  also  relied  in  part 
on  this  section  in  promulgating 
requirements  to  protect  thi9  blood 

Authority  for  the  enforcement  of 
section  361  of  the  PHS  Act  is  provided 
for  in  part  under  section  368  of  the  PHS 
Act  (42  U.S.C  271).  Under  section 
368(a)  of  the  PHS  Act  any  person  who 
violates  a  regulation  prescribed  imddr 
section  361  of  the  PHS  Act  may  be 
punished  by  imprisorunent  for  up  to  1 
year  (42  U.S.C.  271(a)).  Individuals  may 
also  be  punished  for  violating  such  a 
regulation  by  a  fine  of  up  to  $100,000 
if  death  has  not  resulted  from  the 
violation  or  up  to  $250,000  if  death  has 
resulted  (18  U.S.C.  3559,  3571(b)). 
Organizations  may  be  fined  up  to 
$200,000  per  violation  not  resulting  in 
death  and  $500,000  per  violation 
resulting  to  death  (18  U.S.C.  3559, 
3571(c)).  In  addition.  Federal  district 
courts  have  jurisdiction  to  enjom 
todivlduals  and  organizations  from 


violating  regulations  implementmg 
Section  361  of  the  PHS  Act 

VL  Refulato»y  ProgrMn 


A.  Introduction 

FDA  is  issuing  this  toterim  rule 
because  of  an  linn">^<«»*«»  need  to  protect 
the  public  health  from  the  transmission 
of  HIV  tofection  and  hepatitis  infection 
through  transplantation  of  tissue  from 
donors  infected  with  or  at  risk  of  these 
diseases.  The  interim  rule  is  not 
intended  to  serve  as  a  Iwig  twm 
regxilatory  program  for  assuring  the 
safety  or  quahty  of  human  tissues  used 
in  transportation,  to  the  near  future. 
FDA  totends  to  propose  more  extensive 
regulaticms  regarding  infectious  disease 
control  for  tissues  that  would 
incorporate,  but  not  be  limited  to,  the 
elements  dwcribed  in  this  interim  rule. 
FDA  would  then  issue  a  final  rule 
consolidattog  the  toterim  rule  and  the 
subsequently  proposed  regulations  and 
responding  to  comments  both  to  the 
toterim  and  proposed  rules. 

B.  Scope 

Section  1270.1  defines  the  scope  of 
applicability  of  these  regulations,  to 
general,  any  establishment  or  person 
engaged  to  the  recovery,  processtog. 
storage,  or  distribution  of  banked 
human  tissues  would  be  affected  by  the 
regulations.  A  definition  of  "banked 
human  tissue"  is  provided  to 
S  1270.3(b)  of  the  interim  rule,  fa 
essence,  such  tissue  is  tissue  derived 
from  a  human  body  totended  for 
administration  to  another  human  for 
medical  purposes  and  procured, 
processed,  stored,  or  distributed  by 
methods  not  totended  to  change  tissue 
structure  or  functional  characteristics. 
Tissues  that  are  processed  or  stored  only 
to  ways  to  prevent  transmission  of 
infectious  disease  and  to  preserve 
cltoical  usefutoess  would  be  covered  by 
the  regulation. 

Tissues  already  regulated  by  FDA  as 
drugs,  biological  products,  or  medical 
devices,  and  vascularized  organs, 
semen,  other  reproductive  tissue, 
human  milk,  and  bone  marrow  would 
not  be  aSectsd  by  the  interim  rufe  (see 
definition  of  "banked  human  tissue"  to 
§  1270.3(b)).  Tissues  such  as  bone, 
ligaments,  tendons,  fescia.  cartilage, 
corneas,  and  skto  whose  structure  or 
functional  characteristics  have  not  been 
changed  through  processing  or  other 
techniques  would  be  covered  by  the 
requirements  of  the  regulations. 
Establishments  such  as  transportation 
centers  and  other  hospitals  which  may 
store  tissue  only  for  a  short  term 
peodtog  scheduled  surgery  withto  the 
same  facility  but  do  not  participate  to 
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the  recovery,  processing,  or  distribution 
of  tissue  would  not  be  regul^ed  under 
these  provisions.  (See  definition  of 
"storage"  to  §  1270.3(h).) 

C.  Definitions 

I  Section  1270.3  {wovides  definitions 
for  several  of  the  terms  used  to  the 
interim  rule.  The  definitions  will  be 
discussed,  as  necessary,  to  the  secti(H)  of 
the  toterim  rule  to  which  the  defined 
term  appears. 

D.  Infectious  Disease  Testing  and  Donor 
Screening 

Reqidrements  for  the  laboratory  tests 
to  be  performed  and  for  the  screening  of 
donors  to  be  conducted  are  specified  in 
§  1270.5.  to  ordn  for  the  laboratory  test 
results  to  be  reliable,  it  is  important  that 
the  tests  be  properly  performed.  Section 
1270.5(b)  provides  that  the  tests  must  be 
performed  bv  laboratories  appropriately 
certified  under  the  Cltoical  Laboratories 
Improvement  Act  of  1988  (Pub.  L.  100- 
578). 

The  purpose  of  the  required 
laboratory  tests  is  to  help  to  establish  a 
lack  of  infection  with  or  exposure  to 
Human  Immunodeficiency  Virus,  Types 
1  and  2,  (HIV-1  and  HIV-2).  Hepatitis 
B,  and  Ifepatitis  C  The  toterim  rule 
requires  that  a  blood  specimen  obtained 
from  the  donor  be  used  to  perform  the 
following  required  tests: 
Human  inununodefidency  virus- 1 

antU>ody  (anti-HIV  1) 
Human  immunodeficiency  virus-2 

antibody  (anti-HIV  2) 
Hepatitis  B  surface  antigen  (HBsAg) 
Hepatitis  C  virus  antibody  (anti-HCV) 

HTV  and  Hepatitis  B  and  C  testtog  are 
essential  to  help  protect  against  these 
serious  and  life-threatening  diseases, 
which  can  be  transmitted  by  all  types  of 
tissues.  FDA  recognizes  that,  dependtog 
on  the  types  of  tissue  tovolved.  other 
testing  may  be  appropriate  to  assure  that 
the  tissue  is  safe  for  transplantation. 
Additional  testing  requirements  may  be 
included  to  the  notice  of  proposed 
rulemaking  which  FDA  intends  to  issue 
in  the  near  future. 

FDA  is  requiring  to  $  1270.5(e)  that 
the  process  of  determintog  suitable 
donors  include  identifying  the  donor 
and  obtaintog  a  relevant  medical  history 
to  detemune  whether  the  donor  has 
engaged  in  behaviors  that  place  the 
donor  at  high  risk  for  contracting  AIDS 
or  hepatitis  and  whether  the  donor  has 
displayed  signs  or  symptoms  of  these 
diseases.  FDA  is  not  specifying  to  these 
regulations  wdiat  specific  questions 
should  be  asked  of  the  donor  or  the 
next-of-km  but  only  that  such 
procedures  be  to  place  and  to  use  by 
establishments  which  proctue  tissue. 


The  future  proposed  rule  may  provide 
more  spedflc  requirements  on  obtotoing 
an  adequate  medical  history  of  the 
donor.  When  corneal  retrieval  is 
performed  undw  authorization  of  a 
specific  State  or  territorial  law. 
§  1270.5(e)  defines  the  relevant  medical 
history  as  tocluding  all  available 
medial,  coroner,  and  aut(^>sy  records. 
This  provision  would  apply  to  retrieval 
of  corneas  by  medical  exarntoras  or 
coroners  in  oertato  States.  FDA 
specifically  requests  comment  on  this 
definition  of  relevant  medical  history 
for  corneal  retrieval. 

Section  1270.5  also  contains 
requirements  for  the  quarantintog  of 
tissue.  Quarantintog  means  identifytog 
the  tisstie  as  not  suitable  for 
transplantation  or  holdtog  the  tissue  to 
an  area  cleariy  identified  as  bemg  for 
quarantme  (see  definition  in  1270.3(1)). 
Banked  human  tissue  must  be 
quaranttoed  unless  it  is  accompanied 
by:  (1)  Records  todicating  negc^ve  test 
resuilts  for  the  required  tests  of  the 
donor's  blood  and  (2)  records  of  the 
donor's  medical  history  assuring 
freedom  from  risk  factors  or  cltoical 
evidence  of  HIV  tofection  and  hepatitis 
B  and  C.  For  donors  that  have  been 
transfused  withto  48  hours  of  taking  the 
blood  sample,  special  quarantme 
provisions  are  set  forth  to  §  1270.S(d)  to 
help  eliminate  misleading  test  resiilts. 

Tills  toterim  rule  is  effective 
immediately  for  tissues  currently  to 
storage.  Thus,  such  tissues  must  either 
be  inunediately  quarantined  or  have 
available  the  required  documentation  of 
donor  testing  and  screening.  FDA 
specifically  soUcits  conunent  on  the 
feasibility  and  burdensomeness  of  the 
immediate  application  of  this  rule  to 
tissues  currently  in  storage. 

E.  Written  Procedures 

Section  1270.7  requires  that  the 
testtog  and  donor  screening  prescribed 
in  §  1270.5  be  performed  to  accordance 
with  written  procedures.  The  testtog 
procedures  must  conform  to  the 
manufacturers'  tostructions  for  use  to 
the  package  inserts  for  the  required  test 
kits.  Such  written  procedures  are 
intended  to  assure  that  testtog  and 
donor  screening  are  adequate  and 
consistently  performed.  The  regulations 
also  require  that  the  personnel 
performing  testing  or  donor  selection 
have  ready  access  to  the  appropriate 
written  proc8dure8..Any  dvviation  fit>m 
these  written  procedures  must  be 
recorded  and  justified.  An 
estd>lishment  need  not  develop  its  own 
written  procedores,  bat  may  adopt  those 
in  a  manual  prepared  by  another 
organization,  as  long  a*  the  procedures 


satisfy  the  requirements  of  the 

regulations. 

F.  Records 

Sections  1270.9  and  1270.11  require 
the  propor  matotenance  of  records  and 
Identify  specific  records  that  must  be 
kept.  Under  §§  1270.9(a)  and  1270.11(a). 
FDA  requires  that  records  be  kept 
documenting  the  viral  testing  results  for 
each  donor  and  the  toterpretation  of 
those  results.  The  documentation  must 
Include  identification  of  the  person 
dotog  the  worie,  and  dates  of  data 
entries,  and  must  be  adequately  detailed 
to  provide  a  complete  history  of  the 
testing. 

Under  §  1270.9(b),  tissue  must  be 
quarantined  until  the  requii  .d  records 
aocumenting  appropriate  results  from 
the  tofectious  olsease  testing  and  donor 
screening  accompany  the  tissue. 
Medical  history  records  must  be 
available  either  to  English  as  the 
original  record  or  to  a  verified 
translation  toto  English,  accompanied 
by  the  original  recOTd.  Records  on  the 
destruction  or  other  disposition  of  tissue 
unsuitable  for  transplantation  must  be 
matotatoed. 

Under  §  1270.9(c),  all  required  records 
must  be  available  for  insp^:tion  by 
authorized  FDA  employees  at  any 
establishment  or  from  an  todividual  that 
recovers,  processes,  stores,  or  distributes 
banked  human  tissue.  Photocopies, 
microfiches,  microfilm,  and  retrieval 
bom  other  locations  by  electronic 
means  are  permissible. 

Because  a  person  may  be  infected 
with  HIV  or  viral  hepatitis  for  several 
years  before  it  becomes  manifest.  FDA 
believes  that  records  must  be  retained 
for  a  sufficient  period  of  time  to  assure 
that  the  records  may  be  traced  in  the 
event  a  recipient  displays  evidence  of 
infection  that  may  be  attributable  to 
human  tissue  transplantation.  FDA  is 
requiring  under  §  1270.9(e)  that  records 
be  retained  for  10  years. 

G.  Inspections 

Establishments  that  recover,  process, 
store,  or  distribute  banked  human  tissue 
vdll  be  subject  to  FDA  inspection  tmder 
§  1270.13.  An  establishment  subject  to 
Inspection  will  be  required  to  permit  the 
FDA  investigators  conducting  the 
Inspection  access  to  all  facilities, 
equipment,  processes,  products,  and 
records,  as  necessary  to  assure 
compliance  with  this  toterim  rule.  The 
FDA  investigator  will  also  be  authorized 
to  question  any  persormel  tovolved  in 
the  performance  of  regulated  activities, 
to  most  cases,  FDA  Intends  that  routine 
inspections  will  not  be  annotmced  by 
prior  notice.  At  the  begtnntog  of  the 
tospection,  the  FDA  tovestigator  will 
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provide  to  the  most  responsible  person 
present  at  the  establishment  an  FDA 
"Notice  of  Inspection."  During  the 
inspection  the  FDA  investigator  may 
copy  records  of  the  establishment  as 
deemed  necessary  by  the  investigator, 
such  as  to  document  potential  violations 
of  the  regulations.  FDA  recognizes  the 
extreme  sensitivity  of  information  that 
would  identify  a  human  tissue  donor  or 
recipient.  FDA  investigatcvs  will  be 
instructed  to  delete  or  obscure  any 
donor  or  recipient  identifying 
information  m>m  copied  recoords  unless 
such  information  is  necessary  for 
carrying  out  the  investigator's  duties. 

At  the  end  of  the  inspection,  if 
potential  significant  violations  of  the 
regulations  are  found,  the  FDA 
investigator  wiU  issue  to  the  most 
responsible  person  at  the  establishment 
•  list  of  "Inspectional  Observations," 
which  will  aescribe  the  observations  of 
the  investigator  that  may  represent 
violations  of  the  regulations.  After  the 
report  of  the  investigator  is  reviewed. 
FDA  may  issue  additional 
correspondence  to  the  establishment 
describing  the  violations  to  the 
regulations  and  requesting  appropriate 
follow-up  action. 

During  the  effective  period  of  the 
int6rim  rule,  the  asency  intends  to 
inspect  a  regulated  establishment,  either 
foreign  or  domestic,  only  when  deemed 
necessary  to  ensure  that  human  tissue  is 
not  infected  with  HIV  or  hepatitis  B  or 
C  virus.  Frequency  of  inspection  after  an 
initial  inspection  will  depend  on  the 
extent  of  tne  violations  found  and  will 
be  at  the  agency's  discretion.  A  more 
extensive  discussion  of  FDA's 
inspection  program  wiU  be  described  in 
the  notice  of  proposed  rulemaking  to  be 
published  in  the  near  future. 

H.  Recall  and  Destruction  of  Human 
Tissue 

Section  361  of  the  PHS  Act  authorizes 
the  Secretary  to  provide  for  such 
inspection  and  destruction  of  articles 
found  to  be  so  infected  or  contaminated 
as  to  be  sources  of  dangerous  infection 
to  human  beings  and  "other  measures, 
as  in  [her)  )udmnent  may  be  necessary." 
FDA  expects  that  in  the  majority  of 
cases  an  establishment  responsible  for 
the  distribution  of  human  tissue  for 
transplantation  will  voluntarily  take 
appropriate  measures  when  human 
tissue  is  found  unsafe  for  use  or  is  of 
questionable  safety,  and  it  will  be 
unnecessary  for  FDA  to  order 
destruction  of  the  human  tissue.  The 
procedures  for  recall  and  destruction  in 
S  1270.15  of  the  regulations  will  be  used 
only  when  the  agency  deems  it 
necessary  to  ensure  the  continued  safety 
of  human  tissue. 


IXiring  the  period  of  interim 
regulations,  FDA  intends  to  invoke 
§  1270.15  when  there  is  a  significant 

auestioB  as  to  the  source  of  the  tissue, 
le  adeouacy  of  the  testing  of  the  tissue, 
or  the  adeaiiacy  of  donor  selection. 
Such  may  oe  the  case  when  the  source 
of  the  tissue  cannot  be  traced  or  when 
FDA  has  reason  to  believe  the  tissue 
donor  may  not  have  been  adequately 
screened  or  tested.  If.  for  example,  the 
tissue  is  of  foreign  origin  and  n)A  is 
unable  to  ascertain  how  the  tissue  was 
recovered,  processed,  stored,  or 
distributed,  recall  and  destruction 
orders  may  be  issued.  In  the  near  future, 
FDA  intends  to  propose  that  all 
establishments,  foreign  and  domestic, 
involved  in  the  recovery,  processing, 
storage,  and  distribution  of  tissue 
intended  for  transplantation  be 
registered  with  FDA.  Thus  FDA  would 
be  better  able  to  ascertain  the  adequacy 
of  the  recovery,  processing,  storage,  and 
distribution  of  tissue. 

Section  1270.15  provides  procediues 
imder  which  FDA  may  order  the  recall 
or  destruction  of  human  tissue  that  has 
been  collected  or  distributed  in 
violation  of  the  regulations.  Under 
S  1270.15(a),  FDA  may  issue  to  the 
person  responsible  for  the  distribution 
of  the  human  tissue  a  written  order  that 
the  product  be  recalled  or  destroyed,  as 
appropriate.  The  written  order  will 
identify  as  specifically  as  practicable  the 
human  tissues  that  are  affected,  the 
grounds  for  issuing  the  order,  and 
provide  that,  imless  alternative 
arrangements  are  made,  the  human 
tissue  m\ist  be  recalled  and/or  destroyed 
within  5  working  days  of  receipt  of  the 
order. 

A  written  order  to  retain  the  tissue 
will  also  be  provided  to  all  persons  in 
possession  of  the  tissue  in  question. 
Authorized  FDA  employees  may  also 
take  possession  of  the  tissue  and 
ultimatefy  destroy  the  tissue. 

Arrangements  may  be  made  with  the 
FDA  official  issuing  the  order  to  hold 
the  destruction  order  in  abeyance  and 
negotiate  alternative  arrangements  for 
appropriate  disposition  of  the  human 
tissue.  If  the  retention  order  is  issued  on 
the  basis  that  FDA  is  imable  to  ascertain 
the  adequacy  of  the  testing  of  the  tissue, 
the  issue  may  be  resolved  oy  the 
distributor  or  other  responsible  person 
providing  FDA  with  documentation 
showing  that  the  tissue  has  been 
appropriately  tested.  If  the  order  is 
based  on  testing  deficiencies  that  fail  to 
ensure  adequately  the  suitability  of  the 
donor,  additional  or  repeat  testing  of  the 
donor  samples  may  be  possible  that  will 
clarify  the  suitability  of  the  himian 
tissue  for  transplantation.  In  other  cases 
the  human  tissue  may  not  be 


appropriate  for  use  in  transplantation 
but  may  be  used  for  research  purposes. 
If  suitable  arrangements  cannot  be  made 
and  there  continues  to  be  disagreement 
regarding  the  order.  FDA  will  reaffirm 
in  writing  the  order  that  the  human 
tissue  be  recalled  or  destroyed. 

If  no  agreement  is  reached,  the 
recipient  of  the  order  may  request  a 
hearing  under  21 CFR  part  16  within  5 
working  days  of  the  receipt  of  such  an 
order.  Any  recall  of  human  tissue  will 
be  monitored  by  FDA  and  destruction  of 
hiunan  tissue  will  be  under  the 
supervision  of  a  designated  FDA 
official. 

Vn.  Issuance  of  an  Interim  Rule; 
Immediate  EfiEectiTe  Date 

Under  the  provisions  of  the 
Administrative  Procedure  Act  at  5 
U.S.C  553(b)(B)  and  FDA's 
administrative  practices  and  procedures 
regulations  at  21  CFR  10.40(e)(1).  the 
Commissioner  of  Food  and  Drugs  finds 
that  use  of  prior  notice  and  conmient 
procedures  for  promulgating  this 
interim  rule  is  contrary  to  the  public 
interest.  In  addition,  the  Commissioner 
finds  good  cause  imder  5  U.S.C 
553(d)(3)  and  21  CFR  10.40(c)(4)(ii)  for 
making  this  rule  effective  iinmediately 
upon  publication.  The  agency  beUeves 
that  the  unnecessary  risk  of 
transmission  of  HIV  infection  and 
hepatitis  infection  from  shipment  and 
transplantation  of  tissues  derived  from 
inadequately  tested  or  screened  donors 
justifies  inunediate  action  to  protect  the 
public  health. 

Tissue  procurement,  processing, 
storage,  and  distribution  entities  that 
follow  generaUy  accepted  industry 
practices  currently  engage  in  such 
testing  and  screening  and  related 
recordkeeping.  The  agency  is  aware  of 
no  adequate  justification  for  failure  to 
perform  such  basic  procedures  related 
to  prevention  of  these  serioiis  and  Ufe- 
threatening  diseases.  In  light  of  the 
significant  public  health  risk  presented 
by  the  absence  of  procedures  to  prevent 
transmission  of  these  diseases,  the 
Commissioner  finds  good  cause  to  make 
these  regulatory  reqidrements  final  and 
effiective  inunediately. 

Although  this  agency  is  publishing 
this  regiilation  as  an  interim  rule 
without  an  opportunity  for  prior  notice 
and  comment  on  a  proposed  rule,  FDA 
is  providing  for  comment  on  this 
interim  rule.  As  previously  discussed, 
the  agency  intends  to  promulgate  a 
regulation  encompassing  additional 
inractious  disease  controls  in  the  near 
futiire.  Interested  pwsons  will  have  an 
opportunity  to  comment  on  all  related 
iss\)es  in  the  context  of  that  rulemaking. 
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Vm.  gpvironmwtfal  In^iact 

The  agency  has  determined  nadeT 
§25.24(aKl0)  (21  CFR  25.24(a)(10))  tiiat 
this  action  is  of  a  type  that  does  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment.  Therefore,  no 
environmental  impact  statement  is 
required. 

DL  Economic  and  Infemurtion 
Collection  Impacts 

A.  PapenroHc  Bieduction  Act  of  1980 

1 1  This  interim  rule  contains 
utformation  collection  requirements 


which  are  subject  to  review  by  the 
Office  of  Management  and  Budget 
(0MB)  imder  the  Paperwork  Reduction 
Act  of  1980.  The  title,  description,  and 
respondents  of  the  information 
collections  are  shown  below  with  an 
estimate  of  the  annual  recordkeeping 
and  periodic  reporting  burden. 

Title:  Human  Tissue  Intended  for 
Transplantation:  21  CFR  pari  1270. 

Description:  FDA  is  promulgating 
interim  regulations  to  prevent  the 
transmission  of  HIV  disease  and 
hepatitis  B  and  C  throudi  the  use  of 
human  tissue  for  transplantation.  The 


interim  regulations  will  provide  for  the 
inspection  by  FDA  of  tissue  bank 
establishments  engaged  in  recovery, 
processing,  storage  or  distribution  of 
banked  human  tissue.  These  facilities 
will  be  required  to  meet  standards 
intended  to  assure  appropriate 
screening  and  testing  of  human  tissue 
donors,  and  to  ensure  that  records  are 
kept  that  document  that  the  appropriate 
testing  has  been  followed. 

Description  of  Respondents: 
Businesses  or  other  for-profit;  nonprofit 
institutions;  small  businesses  or 
organizations. 


Recordkeeping 


21  CFR  section 


1270.7(b) 

1270.9(a)*. Ilia) 
270.11(b) 


Total  Raconiceepino  Hours: 


No.-of  i«o> 
ordkeepers 


400 
200 
400 


Annuei 

hours  per 

fsconl- 

keeper 


10 
2.0B3 


Record* 

keeping 

hours 


4.000 
416 
200 


4.616 


No  burden  is  being  calculated  for 
\  itl270.11(c).  With  the  rare  exceptions 
I  loted  in  the  preamble,  FDA  beUeves 
that  all  respondents  obtain  medical 
history  of  donors;  these  regulations  add 
no  additional  requirements.  There  are 
approximately  400  establishments/ 
persons  affected  by  these  regulations.  Of 
these,  250  should  already  meet  the 
requirements  of  this  interim  rule;  150 
may  not  have  written  SOP's  as  required 
under  1270.7(a).  In  addition, 
approximately  200,  although  they  have 
testing  records,  may  not  have  all 
required  information  recorded.  FDA  is 
specifically  requesting  comments  on  the 
recordkeeping  ourden  estimate. 
,  As  requirea  by  section  3504(h)  of  the 
Paperworic  Reduction  Act  of  1980,  FDA 
has  submitted  a  cofty  of  this  proposed 
rule  to  0MB  for  its  review  of  these 
information  collection  requirements. 
Other  organizations  and  individuals 
desiring  to  submit  comments  regarding 
this  burden  estimate  or  any  aspects  of 
these  informatifm  collection 
requirements  including  suggestions  for 
reducing  the  burden,  should  direct  them 
to  FDA's  Dockets  Management  Branch 
(address  above)  and  to  tiie  Office  of 
Informatkn  and  Regulatory  Affairs. 
0MB,  rra.  3001,  New  Executive  Office 
Bldg..  725  17th  St  NW..  Washington. 
DC  20S03.  Atbi:  Steve  Semmtuk. 

B.  Economic  Impact 

The  agency  has  examined  the 
economic  impact  of  this  interim  rule 
and  has  detennined  that  it  does  not 
I  squire  a  regulatory  flexij^lity  analysis, 


as  specified  in  the  Regulatory  Flexibility 
Act  (Pub.  L.  96-354),  The  only 
economic  impact  is  related  to  the 
recordkeeping  burdens  described  above. 
FDA  believes  that  the  costs  of  testing  for 
infectious  disease  and  the  cost  of 
screening  donors  has  already  been 
assumed  by  the  tissue  banking  industry 
and  this  interim  rule  imposes  no 
additional  burdens.  FDA  believes  there 
will  be  a  one  time  burden  of  $48,000  for 
those  tissue  banks  which  prepare 
written  procediues  in  accordance  with 
the  rules  and  an  annual  burden  of 
$201,320  for  preparing  and  keeping 
records  which  some  regulated 
establishments  may  not  ciirrenUy 
consistenUy  keep.  FDA  believes  that  the 
destruction  of  imsuitable  tissue  will  be 
an  infrequent  occurrence  and  will  be 
done  only  when  necessary  to  prevent 
the  transmissian  of  communicable 
disease. 

FDA  certifies  that  the  interim  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities,  as 
defined  in  the  Regulatory  Flexibility 
Act.  Organizations  and  individuals 
desiring  to  submit  comments  regarding 
this  economic  burden  estimate  or  any 
aspects  of  the  economic  effects  of  the 
interim  nde,  including  s\^estions  for 
reducing  the  economic  burden,  should 
direct  them  to  FDA's  Dockets 
Management  Branch  (address  above). 

X.  Request  for.  Comments 

Interested  persons  may.  oo  or  before 
March  14. 1994.  submk  to  the  Dockets 
Management  Branch  (address  i^xive) 


written  comments  regarding  this  interim 
rule.  Two  copies  of  any  comments  are 
to  be  submitted,  except  that  individuals 
may  submit  one  copy.  Comments  are  to 
be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

List  of  Subjects 

21  CFR  Part  16 

Administrative  practices  and 
procedures. 

21  CFR  1270 

Human  tissue,  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  PubUc  Healtli 
Service  Act.  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs,  21  CFR  chapter  I  is  amended 
as  follows: 

PART  1&-REQULAT0RY  HEARING 
BEFORE  THE  RXX)  AND  DRUG 
ADMINISTRATION 

1.  The  authority  citation  for  21  CFR 
pari  16  continues  to  read  as  follows: 

Authority:  Sees.  201-903  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C. 
321-394);  21  U.S.C.  41-50.  141-149,  467f, 
679.  821, 1034;  SKS.  2,  351,  361  of  the  Public 
Health  Semce  Act  (42  U.S.C  201,  262,  264): 
sees.  2-12  of  the  Pair  Packaging  and  Labeling 
Act  (15  U.S£.  14&1-1461);  28  U.SJC.  2112. 

2.  Section  16.1  is  amended  in 
paragraph  (b)(2)  by  numerically  adding 
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the  entiy  "§  1270.15(e)"  to  read  as 
follows: 

116.1    Scope. 


(b)*  •  • 

(2)*  •  • 

§  1270.15(e),  relating  to  the  recall  and 
destruction  of  banked  numan  tissue. 

3.  New  part  1270  is  added  to  read  as 
follows: 

PART  1270-HUMAN  TISSUE 
INTENDED  FOR  TRANSPLANTATION 

Sw:. 

1270.1    Scope. 
1270.3    Definitions. 
1 270.5    Donor  testing  and  screening. 
1270.7    Written  prooeduies. 
1270.9    Records,  genanl  requirements. 
1270.11    Specific  records. 
1270.13    Inspections. 
1270. 1 5    Recall  and  destruction  of  human 
tissue. 
Anthority:  Sees.  215, 311, 361, 368  of  the 
PubUc  Heahh  Service  Act  (42  U.S.C  216, 
243,  264,  271). 

11270.1    Scope. 

(a)  The  regulations  in  this  part  apply 
to  banked  human  tissue  and  to 
estajblishments  or  persons  engaged  in 
the  recovery,  processing,  storage,  or 
distribution  of  banked  human  tissue. 

(b)  Regulations  in  this  chapter  as  they 
apply  to  drugs,  biologies,  devices  or 
other  FDA-regulated  commodities  do 
not  apply  to  banked  human  tissue, 
except  as  specified  in  this  part. 

11270.3    DaflnHlone. 

(a)  Act  for  the  purpose  of  this  part 
means  the  PubUc  Health  Service  Act, 
section  361  (42  U.S.C.  264). 

(b)  Banked  human  tissue  means  any 
tissue  derived  from  a  hxunan  body, 
which: 

(1)  Is  intended  for  administration  to 
another  human  for  the  diagnosis,  cure. 
mitigation,  treatment,  or  prevention  of 
any  condition  or  disease; 

(2)  Is  recovered,  processed,  stored,  or 
distributed  by  methods  not  intended  to 
change  tissue  function  or 
characteristics; 

(3)  Is  not  aurently  regulated  as  a 
human  drug,  biological  product,  or 
medical  device; 

(4)  Excludes  kidney,  liver,  heart,  lung, 
pancreas,  or  any  other  vascularized 
himian  organ;  and 

(5)  Excludes  semen  or  other 
reproductive  tissues,  human  milk,  and 
bone  marrow. 

(c)  Vascularized  means  containing  the 
native  vasculature  which  continues  to 
cany  blood  after  transplantation. 

(a)  Donor  means  a  human  being, 
living  or  dead,  who  is  the  source  of 
tissue  for  transplantation. 


(e)  i?ecoveiy  means  the  obtaining  from 
a  donor  of  tissue  that  is  intended  for  use 
in  human  transplantation. 

(f)  Processing  means  any  activity  to 
prepare,  preserve  for  storage,  and/or 
remove  from  storage  to  assure  the 

Eotency,  quahty  and/or  steriUty  of 
uman  tissue  for  transplantation. 

(g)  Distribution  includes  any  transfer 
of  human  tissue  from  one  establishment 
or  individiial  to  another  establishment 
or  individual  (including  importation), 
whether  or  not  such  transfer  is  entirely 
intrastate  and  whether  or  not  possession 
of  the  tissue  is  taken. 

(h)  Storage  means  holding  tissue  in 
any  fodlity  other  than  the  facility  at 
which  the  tissue  is  to  be  implanted. 

(i)  Quarantine  means  the 
identification  of  banked  human  tissue  as 
not  siiitable  for  transplantation  or  the 
holding  of  banked  human  tissue  in  an 
area  clearly  identified  as  being  for 
quarantine. 

11270.5    Donor  lasting  and  screening. 

(a)  Donor  blood  specimens  shall  be 
tested  for  the  following  commimicable 
disease  serological  markera  by  tests 
approved  for  such  uses  by  the  Food  and 
I>ug  Administration: 

(1)  Human  immunodeficiency  virus-1 
antibody  (anti-HIV-1); 

(2)  Human  inununodefidency  virus-2 
antibody  {anti-HIV-2); 

(3)  Hepatitis  B  surface  antigen 
(HBsAg);and 

(4)  Hepatitis  C  virus  antibody  (anti- 
HCV). 

(b)  Such  infisctious  disease  testing 
shall  be  performed  by  a  laboratory 
appropriately  certified  under  the 
Clinital  Laboratories  Improvement  Act 
ofl988(CLIA). 

(c)  Banked  hvmaan  tissue  shall  be 
quarantined  or  accompanied  by  records 
indicating  that  the  donor's  blood  has 
been  tested  and  found  negative  in 
approved  tests  for  anti-HIV-1,  anti-HIV- 
2,  HBsAg,  and  anti-HCV. 

(d)  Banked  human  tissue  shall  be 
quarantined  from  donore  who,  within 
48  hours  prior  to  taking  the  blood 
sample,  have  been  transfused  withiour 
or  more  units  of  blood,  blood 
components,  colloids  or  crystalloids  in 
adults,  or  any  transfusions  within  48 
hours  in  children  trnder  12  years  of  age. 
unless: 

(1)  A  pretransfusion  blood  sample  is 
available  for  infectious  disease  testing; 
or 

(2)  An  adequate  algorithm  is  used  to 
ensure  that  there  is  not  hemodilution 
sufficient  to  alter  test  results. 

(e)  Determination  that  a  donor  of 
banked  human  tissue  intended  for 
transplantation  is  suitable  shall  include 
ascertainment  of  the  donor's  identity 


and  adequately  completed  and 
accurately  recorded  relevant  medical 
history  which  assures  freedom  from  risk 
foctora  for  or  dinical  evidence  of 
hepatitis  B,  hepatitis  C  or  HIV 
infection.  For  corneal  retrieval  which 
occurs  under  authorization  of  a  specific 
State  or  territorial  law  the  relevant 
medical  history  shall  include  all 
available  medical,  coroner,  and  autopsy 
records. 

(f)  Banked  human  tissue  for 
transplantation  shall  be  quarantined  or 
accompanied  by  records  of  the  donor's 
relevant  medical  history  as  defined  in 
paragraph  (e)  of  this  section  which 
assure  freedom  from  risk  fectora  for  or 
clinical  evidence  of  hepatitis  B, 
hepatitis  C,  or  HIV  infection. 

f127a7   Writton  procedures. 

(a)  There  shall  be  written  procedures 
prepared  and  followed  for  all  significant 
steps  in  the  infectious  disease  testing 
process  under  §  1270.5  which  shall 
conform  to  manufacturera'  instructions 
for  use  contained  in  the  package  inserts 
for  the  required  test  kits.  These 
procedures  shall  be  readily  available  to 
the  personnel  in  the  area  where  the 
procedures  are  performed,  imless 
impractical.  Any  deviation  from  the 
written  procedures  shall  be  recorded 
and  justified. 

(b)  There  shall  be  written  procedures 
prepared  and  followed  for  all  significant 
steps  for  determining  the  medical 
history  of  the  donor  as  provided  in 

§  1270.5.  Such  procedures  shall  be 
readily  available  to  personnel  who  may 
perform  the  procedures.  Any  deviation 
from  the  written  procedures  shall  be 
recorded  and  justified. 

(c)  In  conformity  with  this  section, 
any  facility  may  xise  ciurent  standard 
written  procediires  such  as  those  in  a 
technical  manual  prepared  by  another 
organization,  provided  the  procedures 
are  consistent  with  and  at  least  as 
stringent  as  the  requirements  of  this 
part. 

§  1270.9   Records,  general  requlrentents. 

(a)  Records  shall  be  maintained 
concurrently  with  the  performance  of 
eadi  significant  step  required  in  this 
part  in  the  performance  of  infectious 
disease  screening  and  testing  of  donore 
of  human  tissue  for  transplantation.  All 
records  shall  be  accurate  and  indelible 
and  legible.  The  records  shall  identify 
the  pereon  performing  the  work,  the 
dates  of  the  various  entries,  and  shall  be 
as  detailed  as  necessary  to  provide  a 
complete  history  of  the  work  performed 
and  to  relate  the  records  to  the 
particular  tissue  involved. 

(b)  All  banked  htunan  tissue  shall  be 
qu&rantined  until: 
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(1)  All  infectious  disease  testing 
under  S  1270.5  has  been  completed, 
reviewed  by  a  responsible  official,  and 
foimd  to  be  negative; 

(2)  Donor  screening  has  been 
completed,  reviewed  by  a  responsible  . 
official,  and  determined  to  assure 
freedom  from  risk  factors  for  or  clinical 
evidence  of  hepatitis  B.  hepatitis  C.  or 
HIV  infection;  and 

(3)  Copies  of  the  testing  and  screening 
records  accompany  the  tissue. 

(c)  All  records,  or  true  copies  of  such 
records,  required  under  this  part  shall 
be  readily  available  for  authorized 
inspection  at  any  establishment  or  from 
any  individual  that  recovers,  processes, 
stores,  or  distributes  banked  human 
tissue.  Records  that  can  be  immediately 
retrieved  from  another  location  by 
electronic  means  meet  the  requirements 
of  this  paragraph. 

(d)  Records  required  under  this  part 
may  be  retained  electronically,  or  as 
original  paper  records,  or  as  true  copies 
such  as  photocopies,  microfiche,  or 
microfilm,  in  which  case  suitable  reader 
and  photocopying  equipment  shall  be 
readily  available. 

(e)  Records  shall  be  retained  for  no 
less  than  10  yean. 

f127ai1    Specific  rocorda. 

Records  shall  be  maintained  which 
include: 

(a)  Results  and  interpretation  of  all 
required  infectious  disease  tests  and 
retests. 

(b)  The  destruction  or  other 
disposition  of  unsuitable  banked  human 
tissue. 

1 1(c)  Information  on  the  identity  and 
ihedical  history  of  the  donor,  as 
required  by  8 1270.5(e)  In  English  or,  if 
in  another  language,  accompanied  by  a 
verified  translation. 


11270.13    Inapactiona. 

(a)  An  establishment  covered  by 
regulations  in  this  part  shall  permit 
authorized  representatives  of  the  Food 
and  Drug  Administration  to  make  at  any 
reasonable  time  such  inspection  of  the 
establishment,  its  fecilities,  equipment, 
processes,  products,  and  records  as  may 
be  necessary  in  the  judgment  of  such 
representatives  to  determine  compliance 
with  the  provisions  of  this  part. 
Inspections  may  be  made  with  or 
witnout  notice  and  will  ordinarily  be 
made  during  regular  business  hours. 

(b)  Frequency  of  Inspection  will  be 
based  upon  the  compliance  history  of 
the  establishment  and  at  the  agency's 
discretion. 

(c)  The  inspector  shall  call  upon  the 
acting  head  of  the  establishment  and 
may  question  the  personnel  of  the 
establishment  as  the  inspector  deems 
necessary. 

(d)  The  inspector  may  review  and 
copy  any  records  required  to  be  kept 
pursuant  to  part  1270. 

(e)  Ordinarily,  records  containing  the 
name  or  other  positive  identification  of 
donors  or  recipients  of  human  tissue 
will  not  be  copied  unless  the 
identification  is  suitably  expurgated. 
However,  such  Information  may  be 
copied  if  necessary,  such  as  to 
docimient  distribution  of  potentially 
infectious  tissue. 

|127ai5    Recall  and  destruction  of 
iMnlcad  human  tiaaua. 

(a)  Upon  a  finding  that  banked  human 
tissue  may  be  in  violation  of  the 
regulations  in  this  part,  an  authorized 
Food  and  Drug  Administration  (FDA) 
representative  may: 

(1)  Serve  upon  the  person  who 
distributed  the  tissue  a  written  order 
that  the  tissue  be  recalled  or  destroyed, 
as  appropriate,  and  upon  persons  in 
possession  of  the  tissue  that  the  tissue 
shall  be  retained  until  it  is  recalled  by 


the  distributor,  destroyed,  or  disposed 
of  as  agreed  by  FDA.  or  the  safety  of  the 
tissue  is  confirmed;  and 

(2)  Take  possession  of  and/or  destroy 
the  violative  tissue. 

(b)  The  written  order  will  ordinarily 
provide  that  the  human  tissue  be 
recalled  or  destroyed  with  5  days  from 
the  date  of  receipt  of  the  order  and  will 
recite  with  particularity  the  facts  which 
justify  the  order. 

(c)  After  receipt  of  an  order  imder  this 
part,  the  person  in  possession  of  the 
human  tissue  shall  not  distribute  or 
dispose  of  the  tissue  in  any  manner 
except  to  recall  and  destroy  it  consistent 
with  the  provisions  of  the  order,  under 
the  supervision  of  an  authorized  official 
of  FDA. 

(d)  In  lieu  of  paragraphs  (b)  and  (c)  of 
this  section,  other  arrangements  for 
assuring  the  proper  disposition  of  the 
tissue  may  be  agreed  upon  by  the  person 
receiving  the  written  order  and  an 
authorized  official  of  FDA.  Such 
arrangements  may  include  providing 
FDA  with  records  or  other  written 
information  that  adequately  assure  that 
the  tissue  has  been  recovered, 
processed,  stored,  and  distributed  in 
conformance  with  this  part. 

(e)  Within  5  days  of  receipt  of  a 
written  order  for  recall  or  destruction  of 
tissue  (or  within  5  days  of  the  agency's 
possession  of  such  tissue),  the  recipient 
of  the  written  order  or  prior  possessor 
of  such  tissue,  may  request  a  hearing  on 
the  matter  in  accordance  with  part  16  of 
this  chapter. 

Dated:  December  8. 1993. 
David  A.  Keasler, 
Commissioner  of  Food  and  Dniff. 

Donna  E.  SiuUU. 

Secretary  of  Health  and  Human  Services. 
[FR  Doc.  93-30569  Filed  12-10-93;  139  pml 
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Proclamation  6636  of  December  10,  1993 

Suspension  of  Entry  as  Immigrants  and  Nonimmigrants  of 
Persons  Who  Formulate,  Implement,  or  Benefit  From  Policies 
That  Are  Impeding  the  Transition  to  Democracy  in  Nigeria 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

In  light  of  the  political  crisis  in  Nigeria,  I  have  determined  that  it  is  in 
the  interests  of  the  United  States  to  restrict  the  entrance  into  the  United 
States  as  immigrants  and  nonimmigrants  of  certain  Nigerian  nationals  who 
formulate,  implement,  or  benefit  from  policies  that  impede  Nigeria's  transi- 
tion to  democracy,  and  the  immediate  families  of  such  persons. 

NOW.  THEREFORE.  I.  WILLIAM  J.  CLINTON,  by  the  power  vested  in  me 
as  President  by  the  Constitution  and  tlje  laws  of  the  United  States  of  America, 
including  section  212(f)  of  the  Immigration  and  Nationality  Act  of  1952, 
as  amended  (8  U.S.C,  1182(f)).  and  section  301  of  title  3.  United  States 
Code,  hereby  find  that  the  unrestricted  immigrant  and  nonimmigrant  entry 
into  tiie  United  States  of  persons  described  in  section  1  of  this  proclamation 
would,  except  as  provided  for  in  section  2  or  3  of  this  proclamation,  be 
detrimental  to  the  interests  of  the  United  States.  I  hereby  proclaim  that: 

Section  1.  The  entry  into  the  United  States  as  immigrants  and  nonimmigrants 
of  persons  who  formulate,  implement,  or  benefit  from  policies  that  impede 
Nigeria's  transition  to  democracy,  and  the  immediate  family  members  of 
such  persons,  is  hereby  suspended. 

Sec.  2.  Section  1  shall  not  apply  with  respect  to  any  person  otherwise 
covered  by  section  1  where  entry  of  such  persons  would  not  be  contrary 
to  the  interests  of  the  United  States. 

Sec.  3.  Persons  covered  by  sections  1  and  2  shall  be  identified  pursuant 
to  procedures  established  by  the  Secretary  of  State,  as  authorized  in  section 
5  below. 

Sec.  4.  Nothing  in  this  proclamation  shall  be  construed  to  derogate  from 
United  States  Government  obligations  under  applicable  international  agree- 
ments. 

Sec.  5.  The  Secretary  of  State  shall  have  responsibility  to  implement  this 
proclamation  pursuant  to  procedures  the  Secretary  may  establish. 

Sec.  6.  This  proclamation  is  effective  immediately  and  shall  remain  in 
effect  until  such  time  as  the  Secretary  of  State  determines  that  it  is  no 
longer  necessary  and  should  be  terminated. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  tenth  day  of 
December,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-three,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  eighteenth. 
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Proclamation  6637  of  December  10,  1993 

Human  Rights  Day,  Bill  of  Rights  Day,  and  Human  Rights 
Week,  1993 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Thomas  Paine  once  wrote  that  "had  we  a  place  to  stand  upon,  we  might 
raise  the  world."  December  marks  the  anniversary  of  two  cornerstone  events 
in  the  continuing  struggle  to  guarantee  the  protection  of  human  rights  and 
to  raise  world  awareness  of  these  due  liberties.  On  December  15,  1791, 
the  American  Bill  of  Rights  was  ratified.  And  a  century  and  a  half  later, 
on  December  10,  1948,  the  United  Nations  General  Assembly  adopted  the 
Universal  Declaration  of  Human  Rights.  Each  document  has  raised  the 
sights — and  elevated  the  lives^f  countless  people. 

Our  Bill  of  Rights  guarantees  our  fundamental  liberties,  including  freedom 
of  religion,  speech,  and  the  press.  It  has  been  an  enlightening  guidepost 
during  the  more  than  200  years  of  social  change  that  have  broadened  our 
understanding  of  these  basic  liberties  and  assured  these  basic  rights  for 
all  of  our  citizens.  We  continue  to  commemorate  Bill  of  Rights  Day  because 
ensuring  respect  for  human  rights  in  the  United  States  is  never  ending — 
it  is  a  work  in  progress. 

This  year  marks  the  45th  anniversary  of  the  Universal  Declaration  of  Human 
Rights.  The  universality  of  these  rights  and  the  common  duty  of  all  govern- 
ments to  uphold  them — the  themes  embodied  in  the  Declaration— were 
reaffirmed  at  the  World  Conference  on  Human  Rights  in  Vienna  this  past 
June.  The  Declaration  has  been  the  building  block  for  developing  inter- 
national consensus  on  human  rights  because  it  promotes  common  interests 
we  share  with  other  nations.  It  recognizes  that  all  people  are  endowed 
with  certain  inalienable  rights— the  right  to  life,  liberty,  and  security  of 
person;  the  right  to  be  free  from  arbitrary  arrest  and  imprisonment;  and 
the  right  not  to  be  subjected  to  summary  execution  and  torture.  The  Universal 
Declaration  of  Human  Rights  transcends  socioeconomic  conditions,  as  well 
as  religious  and  cultural  traditions,  for  no  circumstance  of  birth,  gender, 
culture,  or  geography  can  limit  the  yearnings  of  the  human  spirit  for  the 
right  to  live  in  freedom  and  dignity.  These  longings  to  improve  the  human 
condition  are  not  a  Western  export.  They  are  innate  desires  of  humankind. 

When  we  speak  about  human  rights,  we  are  talking  about  real  people  in 
real  places.  The  Declaration's  fundamental  guarantees  will  ring  hollow  to 
many  if  the  words  are  not  converted  to  meaningful  action.  There  is  still 
much  for  us  to  do: 

•  we  must  see  to  it  that  human  rights  remain  a  "high  priority  on  the 
agenda  of  the  United  Nations,  through  the  creation  of  a  High  Commissioner 
for  Human  Rights  and  the  effective  operation  of  the  Tribunal  on  War  Crimes 
in  the  former  Yugoslavia; 

•  we  must  move  promptly  to  obtain  the  consent  of  the  Senate  to  ratify 
The  International  Convention  on  the  Elimination  of  All  Forms  of  Racial 
Discrimination;  • 
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•  we  must  pass  implementing  legislation  on  the  Convention  Against  Tor- 
ture so  that  we  underscore  our  commitment  to  the  worldwide  goal  of  eliminat- 
ing this  heinous  human  rights  violation;  and 

•  we  must  do  all  that  is  necessary  to  move  to  ratify  the  Convention 
on  the  Elimination  of  All  Forms  of  Discrimination  Against  Women. 

The  Bill  of  Rights  and  Universal  Declaration  of  Human  Rights  enshrine 
this  timeless  truth  for  all  people  and  all  nations:  respect  for  human  rights 
is  the  foundation  of  freedom,  justice,  and  peace. 

NOW,  THEREFORE,  I,  WILUAM  J.  CLINTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  December  10,  1993, 
as  "Human  Rights  Day,"  December  15,  1993,  as  "Bill  of  Rights  Day,"  and 
the  week  beginning  December  10,  1993,  as  "Human  Rights  Week."  I  call 
upon  the  people  of  the  United  States  to  observe  these  days  and  that  week 
with  appropriate  programs,  ceremonies,  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  tenth  day  of 
December,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-three,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  eighteenth. 


OsJlAJ^XiU^AA<rtUuosdln^^ 
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Proclamation  6638  of  December  10,  1993 
Wright  Brothers  Day,  1993 

By  the  President  of  the  United  SUtes  of  America 

A  Proclamation 

The  modem  era  of  aviation  dawned  on  a  wind-swept  beach  in  North  Carolina 
90  years  ago,  when  brothers  Orville  and  Wilbur  Wright  achieved  the  unthink- 
able—most said  impossible— sustained,  powered  flight  in  an  aircraft.  The 
"Flyer  I"  made  its  inaugural  voyage  on  the  morning  of  December  17,  1903. 
With  Orville  at  the  controls  and  Wilbur  on  the  ground,  the  little  craft 
stayed  aloft  for  only  12  seconds  and  covered  just  120  feet.  But  the  brothers 
were  not  content  to  let  that  flight  be  their  last;  instead,  they  did  their 
utmost  to  build  and  fly  faster  and  better  aircraft.  The  inventiveness,  ingenuity, 
and  dedication  of  the  Wright  brother?  exalted  the  spirit  of  the  Americaii 
people. 

This  Nation's  leadership  in  aviation  that  began  with  the  Wright  brothers 
continues  today,  as  the  prevailing  technology  has  evolved  from  propeller 
power  to  jet  engine  propulsion,  from  supersonic  transport  to  work  on 
hypersonic  aircraft.  The  National  Aeronautics  and  Space  Administration 
and  related  industry  are  now  working  together  to  develop  the  technologies 
for  a  commercial  transport  that  will  travel  at  more  than  twice  the  speed 
of  sound.  Continued  leadership  in  aviation  is  increasingly  important  in 
today's  global  economy,  not  only  to  maintain  America's  competitive  position 
in  that  economy,  but  also  to  facilitate  the  flow  of  international  commerce. 
As  the  Federal  Aviation  Administration  works  to  maintain  and  improve 
the  world's  safest  and  most  efficient  air  transportation  system,  Americans 
must  continue  the  research  and  development  of  even  faster,  safer,  quieter, 
and  more  efficient  aircraft.  We  must  also  work  to  advance  our  knowledge 
of  air  traffic  structures  and  required  technology  needed  for  tomorrow. 

When  Wilbur  Wright  died  in  1912,  his  father  said  of  him  that  he  had 
"an  unfailing  intellect,  .  .  .  great  self-reliance,  and  as  great  modesty.  (He 
saw]  the  right  clearly,  and  pursu[ed]  it  steadily  .  ,  .  ,"  These  words  apply 
not  only  to  both  of  the  Wright  brothers,  but  to  all  who  endeavor  to  apply 
the  can-do  spirit,  inquisitiveness,  and  tenacity  of  the  Wright  brothers  to 
the  ongoing  exploration  of  new  aviation  horizons. 

The  Congress,  by  a  joint  resolution  approved  December  17,  1963  [77  Stat. 
402;  36  U.S.C.  169),  has  designated  the  seventeenth  day  of  December  of 
each  year  as  "Wright  Brothers  Day"  and  requested  the  President  to  issue 
annually  a  proclamation  inviting  the  people  of  the  United  States  to  observe 
that  day  with  appropriate  ceremonies  and  activities. 

NOW,  THEREFORE,  I,  WILUAM  J.  CLINTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  December  17,  1993,  as  Wright  Brothers 
Day.  I  call  upon  the  people  of  the  United  States  to  observe  the  occasion 
with  appropriate  programs,  ceremonies,  and  activities. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  tenth  day  of 
December,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-three,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  eighteenth. 
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OFRCE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  293. 351, 430. 432. 451, 
511. 530. 531,  536.  540.  575,  591,  595, 
and  771 

RIN  3206-rAF69 

Termination  of  the  Performance 
Management  and  Recognition  System 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Interim  rule  Mrith  request  for 

comments. 

SUMMARY:  The  Office  of  Personnel 
Management  (0PM)  is  issuing  interim 
regulations  to  implement  the 
"Performance  Management  and 
Recognition  System  Termination  Act  of 
1993"  (Pub.  L.  103-89),  which  provides 
for  the  temporary  extension  and  orderly 
termination  of  the  Performance 
Management  and  Recognition  System 
(PMRS)  and  specifies  how  former  PMRS 
employees  will  be  paid. 
DATES:  These  interim  regulations  are 
effective  on  November  1, 1993. 
Comments  must  be  submitted  on  or 
before  February  14. 1994. 
ADDRESSES:  Comments  may  be  sent  or 
delivered  to  the  following: 

1.  Pay — Barbara  L.  Fiss,  Assistant 
Director  for  Compensation  Policy,  U.S. 
Office  of  Personnel  Management,  room 
6H31, 1900  E  Street  NW.,  Washington, 
DC  20415. 

2.  Performance  Management — ^Allan 
D.  Heuerman,  Assistant  Director  for 
Labor  Relations  and  Workforce 
Performance,  U.S.  Office  of  Personnel 
Management,  room  7412, 1900  E  Street 
NW..  Washington.  DC  20415. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Weddel,  (202)  606-2858, 
concerning  questions  about  the  changes 
in  5  CFR  parts  511.  530, 531. 536,  575, 
591.  and  595;  and  Barbara  Colchao. 
(202)  606-2720,  concerning  questions 


about  the  changes  in  5  CFR  parts  293, 
351, 430, 432, 451, 540,  and  771. 
SUPPLEMENTARY  INFORMATION:  The 
"Performance  Management  and 
Recognition  System  Termination  Act  of 
1993"  (Pub.  L.  103-89)  removes  the 
authorization  for  and  references  to  the 
PMRS  from  title  5.  United  States  Code. 
The  PMRS  Termination  Act  (referred  to 
below  as  "the  Act")  also  includes 
special  provisions  for  adjusting  the  pay 
of  former  PMRS  employees.  Those 
special  provisions  will  not  be  codified 
into  title  5,  United  States  Code. 
Therefore,  existing  pay  setting 
regulations  must  be  revised  to  include 
procedures  that  cover  employees  who 
were  formerly  subject  to  PMRS 
provisions  and  become  subject  to  the 
special  provisions  of  Public  Law  103-' 
89,  effective  November  1, 1993. 

Section  2  of  the  Act  extends  the 
Performance  Management  and 
Recognition  System  (PMRS)  by  1  month, 
through  October  31, 1993.  This 
extension  allows  agencies  to  pay  PMRS 
employees  merit  increases  and 
performance  awards  effective  in  October 
1993  based  upon  their  performance 
during  fiscal  year  1993. 

Section  3  of  the  Act  repeals  the  PMRS 
effective  on  November  1, 1993,  by 
removing  from  statute' section  4302a  and 
chapter  54  of  title  5,  United  States  Code. 
As  of  November  1, 1993,  all  former 
PMRS  employees  will  be  considered  GS 
employees  for  classification  and  pay 
administration  purposes.  All  former 
PMRS  employees  become  subject  to  the 
statutory  requirements  for  performance 
appraisal  at  5  U.S.C.  4302.  All  PMRS 
positions  technically  become  GS 
positions  and  the  GM  pay  plan  code  is 
redefined  to  mean  employees  covered 
by  section  4  of  the  Act. 

Section  4  of  the  Act  includes  special 
provisions  that  will  apply  to  any 
employee  who  occupies  a  PMRS 
position  on  October  31, 1993.  Under  the 
special  provisions,  a  rate  of  basic  pay  in 
effect  for  a  PMRS  employee  on  October 
31. 1993.  will  continue  in  effect  and 
will  be  treated  as  a  General  Schedule 
pay  rate.  (See  §  531.204(c).)  This  will  be 
true  even  if  the  employee's  rate  of  basic 
pay  does  not  equal  one  of  the  10  steps 
or  is  below  the  minimum  rate  of  the 
grade. 

Termination  of  the  PMRS 

In  title  5  of  the  Code  of  Federal 
Regulations  (5  CFR).  regulations  for  (1) 


the  PMRS  (part  540),  (2)  performance 
appraisal  for  the  PMRS  (subpart  D  of 
part  430),  and  (3)  performance-based 
actions  for  the  PMRS  (§§  432.105  and 
432.107)  have  been  removed  along  with 
all  references  to  work  objectives 
(§432.103). 

Performance  Management  Plans  After 
October  31, 1993 

Agencies  may  choose  to  keep  their 
PMRS  Performance  Management  Plans, 
formerly  required  under  5  CFR  540.111. 
as  separate  systems  under  5  CFR 
430.103(b)  for  supervisors  and 
management  officials  in  grades  13, 14, 
and  15,  provided  technical  changes  are 
made  (1)  to  address  the  retention  level 
for  performance-based  actions  and  the 
conversion  of  work  objectives  to 
elements  and  standards,  and  (2)  to 
delete  references  to  PMRS  pay 
administration  features  such  as  granting 
performance-sensitive  general  increases 
and  merit  increases.  Any  changes  made 
to  a  PMRS  plan  after  October  31, 1993. 
solely  to  make  it  conform  to  the 
requirements  of  5  CFR  part  430,  subpart 
B,  or  to  remove  references  to  PMRS  pay 
provisions  are  pre-approved. 
Nevertheless,  agencies  should  notify 
OPM  and  the  covered  employees  of  any 
such  changes.  Alternatively,  agencies 
should  inform  OPM  and  former  PMRS 
employees  if  they  will  be  covered  by  the 
components  of  their  agency 
Performance  Management  Plans  used 
for  other  General  Schedule  employees 
are  required  by  5  CFR  430.103^)). 

Employees  Subject  to  Section  4  of  the 
Act 

The  interim  regulations  add  a 
definition  of  GM  employee  to  mean  an 
employee  covered  by  section  4  of  the 
Act.  The  interim  regulations  specify  that 
any  reference  to  employees,  grades, 
positions,  or  rates  of  basic  pay  under  the 
General  Schedule  shall  include  GM 
employees  for  pay  administration 
purposes  (subchapters  I  and  ni  of 
chapter  53  of  title  5,  United  States 
Code),  even  when  their  rates  of  basic 
pay  are  not  equal  to  one  of  the  10  steps 
of  a  grade  or  are  below  the  minimum 
rate  of  a  grade.  (See  §  531.202.) 

Under  this  definition,  an  employee 
remains  a  GM  employee  when  detailed 
to  any  position,  or  reassigned  to  another 
General  Schedule  position  in  which  the 
employee  will  continue  to  be  a 
"supervisor"  or  "management  official." 
However,  an  employee  will  no  longer  be 


be  paid  at  a  rate  other  then  one  of  the 
10  steps  of  a  grade.  Typically,  the 
phrase  "a  GM  employee  (as  defined  in 
§  531.202)"  is  substituted  for  "an 
employee  covered  by  the  Performance 
Management  and  Recognition  System" 
Substitutions  have  been  made  at  the 
following  places: 


Section  title 

Part/section 

Agencies  and  employees  cov- 
ered   

591203 

Grievance  coveraae  

771.105 
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a  CM  employee  if  the  employee  is 
promoted  (including  a  temporary 
promotion),  reduced  in  giade. 
transferred,  reassigned  to  a  position  in 
which  the  employee  will  no  longer  be 
a  "supervisor"  or  "management 
ot'ficial,"  or  has  a  break  in  service  of 
more  than  3  days. 

Coverage  under  the  Act  will  not 
continue  for  an  employee  whose  grade 
remains  the  same  under  grade  retention 
provisions  but  who  moves  to  a  position 
classified  at  a  lower  grade,  even  if  the 
employee  continues  to  be  a  supervisor 
or  management  official.  The  employee's 
rate  of  basic  pay  will  be  set  at  the 
appropriate  step  for  the  retained  grade. 
(See  §536.308.) 


Section  titie 


Rates  of  Basic  Pay 

Rates  of  basic  pay  that  are  not  on  a 
step  of  the  General  Schedule  and  are 
paid  to  GM  employees  are  deemed  to  be 
rates  of  basic  pay  of  the  General 
Schedule  for  the  purposes  of 
subchapters  I  and  ni  of  chapter  53  of 
title  5,  United  States  Code.  Except  when 
pay  retention  applies,  rates  of  basic  pay 
for  GM  employees  may  not  be  set  above 
the  maximum  rate  for  the  applicable 
General  Schedule  grade  or  special  salary 
rate  schedule. 

Section  4  of  the  Act  provides  special 
provisions  to  allow  for  adjusting  pay 
rates  when  the  employee's  rate  is  not 
one  of  the  10  steps  of  the  grade,  along 
with  granting  OPM  the  authority  to 
regulate  the  administration  of  this 
section.  (See  §  531.401(d).)  The  interim 
regulations  incorporate  these  provisions 
into  the  pertinent  parts  of  the  current 
GS  pay  administration  authority 
citations  and  regulations  and  retain  for 
CM  employees  several  pay  setting 
procedures  previously  applicable  to 
PMRS  employees. 

Within-Grade  and  Quality  Step 
Increases 

The  interim  regulations  define  a 
within-grade  increase  (see  §  531.403) 
and  a  quality  step  increase  (see 
S  531.502).  For  within-grade  increases, 
they  establish  waiting  periods  (see 
§  521.405(a)).  creditable  service  (see 
§  531  406).  and  procedures  (see 
$  531.404)  for  GM  employees.  These 
regulations  also  establish  and  define  the 
term  next  higher  rate  within  the  grade 
(see  $531,403). 

Other  Revisions  to  Regulations 

Other  revisions  to  regulations  fall  into 
three  broad  categories: 

Substitution  refers  to  a  revision  that 
has  been  made  to  maintain  some  special 
PMRS  procedure  that  will  continue  to 
apply  to  employees  covered  by  section 
4  of  the  Act,  usually  because  they  may 


Determining  employee 
rates 

Effect  o(  adjustment  in 
scheduled  pay  rate  ... 

Definition — scheduled 
annual  rate  of  pay 

General  provision  

Special  provisions  

Pay  scheOiie  conver- 
sion rules  

Definition — scheduled 
annual  rate  of  pay 

Determination  of  rate  of 
t>asic  pay 


Part/section 


530.306 

530.307 

531.101 

531203 

531.204  (c)&(d) 

531.205 

531.301 

53e(205(a) 


Removal  refers  to  a  revision  where  an 
entire  paragraph  has  been  dropped 
because  it  referred  only  to  the  PMRS 
and  its  complete  deletion  leaves 
employees  subject  to  section  4  of  the 
Act  covered  by  other  existing 
regulations  that  apply  to  other  GS 
employees.  Removals  have  been  effected 
at  the  following  places: 


Deletion  refers  to  a  revision  that  has 
been  made  (1)  simply  to  drop  language 
that  particularly  referenced  the  PMRS  or 
PMRS  emplo>'ees  and  where  the 
remaining  language  will  apply  to 
employees  covered  by  section  4  of  the 
Act  without  further  revision,  or  (2)  to 
eliminate  references  to  section  4302a 
and  chapter  54  of  title  5,  United  States 
Code,  from  an  authority  citation. 
Deletions  have  been  made  at  the 
following  places  (after  section 
redesignation,  where  applicable): 


Section  title 

Paragraph 

Performance  man- 

agement plans  .. 

430.103(b)(2) 

Definitiorv- critical 

work  objective  ... 

432.103(c) 

Definition— per- 

formance im- 

provement plan  . 

432.103(f) 

Effective  dates 

511.701(a)(1)(iii) 

Special  provisior« 

531204(a)(2) 

Employee  cov- 

erage   

531.402(b)(1) 

Section  title 


Auttwrity  citation 

Maintenance   and   content   of 

totder - 

Representative  rate  in  R1F 

Auttwrity  citation ~ 

Authority  „ 

Performance         Maragecnenl 

Coverage 

Auttxxity  arxl  coverage 

AuttKxity  citation 

Statutory  authority ^^,... 

Coverage 

Definitiorts— acceptable       per- 
formance   

Addressing  urtacceptatM  per- 

tormance 

Proposing  and  taking  actkm 

Agency  records 

Auttxxity  citation 

Auttiorfty  and  coverage 

Policy 

Aulfiorlty  and  coverage 

OPIM  responsibilities .... 

AuttKxity  citatk)n .r 

Definitions— employea 

Applk:abi!ity 

Definitions — representative  rate 

Delegatkxi  of  authority 

Delegatkm  of  auttKxity  _ _.... 

Delegation  of  authority „ 

Deiagatfon  o(  authority 


Pait/sectton 


293 

293.304 

351203 

430 

430:101 

430.103 
430202 
430.501 
432 
432.101 
432.102 

432.103(a) 

432.104 
432.105 
432.107 

451 
451.101 
451.104 
451201 
461203 

531 
531.101 
531201 
536.102 
575.102 
575202 
575.302 
575.402 


In  addition,  the  regulation  extending 
coverage  of  physicians'  comparability 
allowances  to  SES  as  well  as  PMRS 
employees  (see  §595. 102(b))  is  removed 
because  5  U.S.C  5948(g)(1)(B)  already 
provides  the  SES  such  coverage. 

Waiver  of  Delay  in  ECTective  Date 

Pursuant  to  5  U.S.C.  553(b)(3)(B).  I 
find  that  good  cause  exists  for  waiving 
the  general  notice  of  proposed 
rulemaking  and  making  these  rules 
effective  in  less  than  30  days.  Section  3 
of  the  Performance  Management  and 
Recognition  System  Termination  Act  of 
1993  repeals  the  Performance 
Management  and  Recognition  System 
(PMRS)  effective  on  November  1. 1993. 
These  regulations  are  being  made 
effective  on  November  1, 1993.  in  order 
to  implement  the  provisions  of  section 
4  of  the  PMRS  Termination  Act  which 
provide  that  the  rates  of  basic  pay  in 
effect  for  PMRS  employees  on  October 
3. 1993.  will  continue  in  effect  for 
covered  employees  and  will  be  treated 
as  General  Schedule  pay  rates.  If  these 
regulations  do  not  replace  existing  OPM 
regulations  on  November  1. 1993.  OPM 
regulations  will  be  inconsistent  with 
requirements  of  the  PMRS  Termination 
Act. 

E.0. 12291.  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291.  Federal  Regulation. 
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Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 

a  substantial  number  of  small  entities 
because  they  apply  only  to  Federal 
agencies  and  employees. 

List  of  Subjects 

5CFRPart293 

Archives  and  records.  Freedom  of 
information,  Government  employees. 
Health  records.  Privacy. 

5  CFR  Parts  351  and  432 

Administrative  practice  and 
procedure.  Government  employees. 

5  CFR  Parts  430  and  451 

Decorations,  medals,  awards. 
Government  employees. 

5CFi?Porf5Jl 

[Administrative  practice  and 
procedure.  Freedom  of  information. 
Government  employees.  Wages. 

5  CFR  Part  530 

ICovemment  employees,  Reporting 
and  recordkeeping  requirements.  Wages. 

5  CFR  Parts  531,  540.  and  575 

Government  employees.  Wages. 

5  CFR  Part  536 

I I  Administrative  practice  and 
procedure.  Freedom  of  information. 
Government  employees.  Reporting  and 
recordkeeping  requirements.  Wages. 

5  CFR  Part  591 

Government  employees.  Travel  and 
transportation  expenses.  Wages. 

5  CFR  Part  595 

1 1  Government  employees.  Health 
professions.  Wages. 

5  CFR  Part  771 

Administrative  practice  and 
procedure,  Government  employees. 

U.S.  Office  of  Personnel  Management 
Lorraine  A.  Green. 

peputy  Director. 

Accordingly,  OPM  is  amending  parts 
493. 351.  430.  432,  451.  511,  530,  531, 
$36,  540.  575.  591.  595,  and  771  of  title 
\,  Code  of  Federal  Regulations,  as 
>llows: 

^ART  293— PERSONNEL  RECORDS 

1.  The  authority  citation  for  part  293 
;  revised  to  read  as  follows: 

Authority:  5  U.S.C  552  and  4315;  E.O. 
12107  (December  28, 1978),  3  CFR  1954- 
1958  Comp.;  5  U.S.C  1103, 1104,  and  1302; 
S  CFR  7.2;  E.O.  9830;  3  CFR  1943-1948 
Comp.;  5  U.S.C  2951(2)  and  3301;  and  EG. 

2107. 


2.  Section  293.304  is  revised  to  read 
as  follows: 

§293.304    HMntanance  and  content  Of 
folder. 

The  head  of  each  agency  shall 
maintain  in  the  Official  Personnel 
Folder  the  reports  of  selection  and  other 
personnel  actions  named  in  section 
2951  of  title  5,  United  States  Code.  The 
folder  shall  contain  long-term  records 
affecting  the  employee's  status  and 
service  as  required  by  OPM's 
instructions  and  as  designated  in  the 
Guide  to  Personnel  Recordkeeping. 

PART  351— REDUCTION  IN  FORCE 

3.  The  authority  citation  for  part  351 
continues  to  read  as  follows: 

Authority:  5  U.S.C  1302.  3502.  3503. 

4.  In  §  351.203  the  definition  of 
representative  rate  is  revised  to  read  as 
follows: 

§351.203    Deflnltlona. 


§430202    Coverage. 

•  (a)  •  •  • 

(2)  Section  4301(2)  of  title  5,  United 
States  Code,  defines  employees  covered 
by  statute  by  this  subpart.  Besides 
General  Schedule  and  prevailing  rate 
employees,  coverage  includes,  but  is  not 
limited  to.  senior-level  and  scientific 
and  professional  employees  paid  under 
5  U.S.C  5376. 

(b)*  •  • 

(1)  This  subpart  does  not  apply  to 
agencies  or  employees  excluded  by  5 
U.S.C  4301  (1)  and  (2),  the  United 
States  Postal  Service,  or  the  Postal  Rate 
Commission. 


Representative  rate  means  the  fourth 
step  of  the  grade  for  a  position  subject 
to  the  General  Schedule,  the  prevailing 
rate  for  a  position  under  a  wage-board 
or  similar  wage-determining  procedure, 
and  for  other  positions,  the  rate 
designated  by  the  agency  as 
representative  of  the  position. 

PART  430-PERFORMANCE 
MANAGEMENT 

5.  The  authority  citation  for  part  430 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C  chapters  43, 45.  and  53. 

6.  Section  430.101  is  revised  to  read 
as  follows: 

§430.101    Authortty. 

Chapters  43.  45,  and  53  of  title  5, 
United  States  Code,  provide  for 
performance  appraisal,  awards,  and  pay 
for  Federal  employees.  This  subpart 
supplements  and  implements  those 
portions  of  the  law  as  well  as  parts  451 
and  531  of  this  chapter. 

7.  In  §430.103,  paragraph  (b)(1)  is 
revised,  paragraph  (b)(2)  is  removed, 
and  paragraphs  (b)(3)  through  (b)(6)  are 
redesignated  as  paragraphs  (b)(2) 
through  (bKS)  respectively. 

§430.103    Performance  Management  . 
Plant. 

•  •        •        •        • 

(b)*  •  • 

(1)  Performance  appraisal  systems 
plans  required  under  5  U.S.C  4302  and 
4312  and  subparts  B  and  C  of  this  part. 

•  •        •        •        • 

8.  In  §  430.202.  paragraphs  (a)(2)  and 
(b)(1)  are  revised  to  read  as  follows: 


9.  Subpart  D,  consisting  of  §§  430.401 
through  430.412,  is  removed  and 
reserved. 

10.  In  §  430.501.  paragraph  (b)  is 
revised  to  read  as  follows: 

§  430.501    Authority  and  coveraga. 

•        •        •        •        • 

(b)  This  subpart  applies  to  employees 
as  defined  under  section  2105  of  title  5, 
United  States  Code,  but  does  not 
include  employees  in  the  Senior 
Executive  Service. 


PART  432— PERFORMANCE  BASED 
REDUCTION  IN  GRADE  AND 
REMOVAL  ACTIONS 

11.  The  authority  citation  for  part  432 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C  4303,  4305. 

12.  Section  432.101  is  revised  to  read 
as  follows: 

§  432.101    Statutory  authortty. 

This  part  applies  to  reduction  in  grade 
and  removal  of  employees  covered  by 
the  provisions  of  this  part  based  solely 
on  performance  at  the  unacceptable 
level.  5  U.S.C.  4305  authorizes  the 
Office  of  Personnel  Management  to 
prescribe  regulations  to  carry  out  the 
purposes  of  title  5,  chapter  43,  United 
States  Code,  including  5  U.S.C  4303, 
which  covers  agency  actions  to  reduce 
in  grade  or  remove  employees  for 
unacceptable  performance.  (The 
provisions  of  5  U.S.C.  7501  et  seq.,  may 
also  be  used  to  reduce  in  grade  or 
remove  employees.  See  p>art  752  of  this 
chapter.) 

13.  In  §  432.102,«paragraph  (a)  is 
revised  to  read  as  follows: 

§432.102    Coverage. 

(a)  Actions  covered.  This  part  covers 
reductibn  in  grade  and  removal  of 
employees  based  on  unacceptable 
performance. 
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14.  In  S  432.103.  paragraph  (a)  is 
revised,  paragraph  (c)  is  removed, 
paragraphs  (d)  and  (e)  are  redesignated 
as  paragraphs  (c)  and  (d)  respectively, 
newly^'redesignated  paragraph  (d)  is 
revised,  paragraph  (f)  is  removed, 
paragraphs  (g)  through  (j)  are 
redesignated  as  paragraphs  (e)  through 
(h)  respectively,  and  newly  redesignated 
paragraph  (hi  is  revised  to  read  as 
follows. 

$432,103    Definitions. 


(a)  Acceptable  performance  means 
performance  that  meets  an  employee's 
performance  requirement(s)  or 
standard(s)  at  a  level  of  performance 
above  "unacceptable"  in  the  critical 
element(s)  at  issue. 

•  •        •        •        • 

(d)  Opportunity  to  demonstrate 
acceptable  performance  means  a 
reasonable  chance  for  the  employee 
'whose  performance  has  been 
determined  to  be  unacceptable  in  one  or 
more  critical  elements  to  demonstrate 
acceptable  performance  in  the  critical 
element(s)  at  issue. 

•  •        •        •        • 

(hi  Unacceptable  performance  means 
performance  of  an  employee  that  fails  to 
meet  established  performance  standards 
in  one  or  more  critical  elements  of  such 
employee's  position. 

15.  In  §  432.104,  the  section  heading 
and  the  first  sentence  are  revised  to  read 
as  follows: 

1432.104    Addressing  unacceptable 
parformsncs. 

At  any  time  during  the  performance 
appraisal  cycle  that  an  employee's 
performance  is  determined  to  be 
unacceptable  in  one  or  more  critical 
elements,  the  agency  shall  notify  the 
employee  of  the  critical  element(s)  for 
which  performance  is  unacceptable  and 
inform  the  employee  of  the  performance 
requirement(s)  or  standard(s)  that  must 
be  attained  in  order  to  demonstrate 
acceptable  performance  in  his  or  her 
position.  •  •  • 

16.  Sections  432.105  and  432.107  are 
removed.  §§432.106,  432.108.  and 
432.109  are  redesignated  as  §§  432.105. 
432.106.  and  432.107  respectively,  the 
section  heading  of  and  paragraph 
(a)(4)(i)(C)  in  newly  redesignated 

§  432.105  are  revised  to  read  as  follows: 

1432.105    Proposing  and  taking  action 
bassd  on  unaccsptabis  perfonnancs. 

(a)  *  •  • 

(4)  •  •  • 

(i)'  •  * 

(C)  If  an  agency  believes  that  an 
extension  of  the  advance  notice  period 
is  necessary  for  another  reason,  it  may 


request  prior  approval  for  such 
extension  from  the  Chief,  Family 
Programs  and  Employee  Relations 
Division,  Office  of  Labor  Relations  and 
Workforce  Performance,  Personnel 
Systems  and  Oversight  Group,  Office  of 
Personnel  Management,  1900  E  Street 
NW.,  Washington,  DC  20415. 
•        •        •        •        • 

16A.  Newly  designated  §432.107  is 
amended  by  revising  the  first  sentence 
of  paragraph  (a)  and  paragraph  (b)  to 
read  as  follows: 

1432.107    Agency  records. 

(a)  *  *  *  The  agency  shall  preserve 
all  relevant  documentation  concerning  a 
reduction  in  grade  or  removal  which  is 
based  on  unacceptable  performance  and 
make  it  available  for  review  by  the 
ejected  employee  or  his  or  her 
representative.  •  •  * 

(b)  When  the  action  is  not  affected.  As 
provided  at  5  U.S.C.  4303(d),  if.  because 
of  performance  improvement  by  the 
employee  during  the  notice  period,  the 
employee  is  not  reduced  in  grade  or 
removed,  and  the  employee's 
performance  continues  to  be  acceptable 
for  1  year  from  the  date  of  the  advanced 
written  notice  provided  in  accordance 
with  §  432.105(a)(4)(i),  any  entry  or 
other  notation  of  the  unacceptable 
performance  for  which  the  action  was 
proposed  shall  be  removed  from  any 
agency  record  relating  to  the  employee. 

PART  451— INCENTIVE  AWARDS 

17.  The  authority  citation  for  part  451 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C  4501-4507. 

18.  Section  451.101  is  revised  to  read 
as  follows: 

f  451 .1 01    Auttiority  and  coverage. 

(a)  This  subpart  contains  the 
regulatory  requirements  of  the  Office  of 
Personnel  Management  (0PM)  for 
establishing  and  conducting  the 
Superior  Accomplishment  Awards 
component  of  the  Performance 
Management  System  under  the 
authority  of  title  5,  United  States  Code, 
chapters  43  and  45. 

(b)  This  subpart  applies  to  employees 
as  defined  by  section  2105  of  title  5, 
United  States  Code. 

(c)  This  subpart  applies  to  agencies  as 
defined  in  section  4501  of  title  5,  United 
States  Code. 

(d)  For  the  regulatory  requirements  for 
granting  performance  awards  based  on 
an  employee's  rating  of  record,  refer 
to— 

(1)  Part  430,  subpart  E,  of  this  chapter 
for  General  Schedule,  prevailing  rate, 
and  certain  other  employees  covered  by 
S  U.S.C  4301-4305;  and 


(2)  Section  534.403  of  this  chapter  for 
Senior  Executive  Service  (SES) 
employees. 

19.  In  §  451.104,  the  introductory  text 
of  paragraph  (a),  and  paragraph  (c)  are 
revised  to  read  as  follows: 

$451,104    Policy. 

(a)  The  Office  of  Personnel 
Management  encourages  agencies  to 
make  maximum  use  of  their  authorities 
under  chapter  45  of  title  5,  United  States 
Code,  to: 

(c)  An  award  under  this  subpart  may 
be  granted  alone  or  in  addition  to  a 
performance  award  granted  under  part 
430,  subpart  E  of  this  chapter,  or  a 
quality  step  increase  granted  under  part 
531,  subpart  E  of  this  chapter. 

•  *        •        *        * 

20.  In  §  451.201.  the  introductory  text 
of  paragraph  (a),  and  paragraph  (c)  are 
revised  to  read  as  follows: 

§  451 .201    Authority  and  coverage. 

(a)  Under  chapter  45  of  title  5,  United 
States  Code,  the  President  may  pay  a 
cash  award  to  and  incur  necessary 
expenses  for  the  honorary  recognition  of 
an  employee  who: 

A  •  *  •  • 

(c)  Except  as  provided  in  paragraph 
(b)  of  this  section,  this  subpart  applies 
to  employees  as  defined  by  section  2105 
of  title  5,  United  States  Code. 

•  *        •        •        • 

21.  In  §451.203,  paragraph  (c)  is 
revised  to  read  as  follows: 

i  451.203    Responsibilities  of  the  Office  of 
Personnel  Management 

•  *        •        •        • 

(c)  Under  Executive  Order  11228, 
section  2,  the  Office  of  Personnel 
Management  has  the  authority  to 
determine  the  activity  or  activities 
primarily  benefiting  from  any 
suggestion,  invention,  or  other 
contribution  which  forms  the  basis  for 
a  Presidential  award  under  5  U.S.C. 
4504. 

PART  511— CLASSIFICATION  UNDER 
THE  GENERAL  SCHEDULE 

22.  The  authority  citation  for  part  511 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  5115.  5338,  5351. 

23.  In  §  511.701,  paragraph  (a)(l)(ii4 
is  removed. 

PART  530— PAY  RATES  AND 
SYSTEMS  (GENERAL) 

24.  The  authority  citation  for  part  530 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C  5305  and  5307;  E.O. 
12748; 
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Subpart  B  also  issued  under  sec  302(c)  and 
404(c)  of  the  Federal  Employees  Pay 
Comparability  Act  of  1990  (Pub.  L  101-509), 
104  Stat  1462  and  14C6.  respectively; 

Subpart  C  also  issued  under  sec  4  of  the 
Ferfbmiance  Management  and  Recognition 
System  Termination  Act  of  1993  (Pub.  L. 
103-89).  107  Stat.  981. 

Subpart  C— Special  Salary  Rata 
Schedules  for  Recruitment  and 
Retention 

125.  In  §  530.306,  paragraphs  (a)(3)  and 
(b)(2)  are  revised  to  read  as  follows: 

§  530.306    Detsfminlng  employee  rates. 

(a)«  •  • 

(3)  When  a  special  salary  rate 
schedule  becomes  initially  applicable 
to,  or  increased  for,  a  p>osition  occupied 
by  a  CM  employee  (as  defined  in 
§  531.202  of  this  chapter),  the 
employee's  rate  of  basic  pay  shall  be 
determined  under  §  531.205(a)(2)  of  this 
chapter. 

fb)*  •  • 

(2)  If  the  employee  is  receiving  a  rate 
of  basic  pay  applicable  to  a  CM 
employee  (as  defined  in  §  531.202  of 
this  chapter),  the  employee  shall  receive 
his  or  her  existing  rate.  This  rate  may  be 
lower  than  the  minimum  of  the  regular 
schedule  as  permitted  by  section  4  of 
Public  Law  103-89.  If  the  employee's 
existing  rate  exceeds  the  maximum  rate 
for  the  regular  or  decreased  special 
salary  rate  schedule,  the  employee  shall 
be  entitled  to  the  existing  rate,  as 
provided  in  §  536.104(a)(3)  of  this 
chapter. 

26.  In  §  530.307,  paragraph  (c)  is 
revised  to  read  as  follows: 

§530^07    Effect  of  sn  sdjustment  In 
scheduled  rates  of  pay. 

•        •        •        •        • 

(c)  A  CM  employee  (as  defined  in 
§  531.202  of  this  chapter)  receiving  a 
special  salary  rate  immediately  before 
the  efiiactive  date  of  an  adjustment  in 
scheduled  rates  of  pay  shall  receive  on 
that  effective  date  a  rate  of  basic  pay 
determined  under  §  531. 205(a)(2)  of  this 
chapter.  However,  in  the  case  of  an 
employee  who  becomes  eligible  for  pay 
retention  because  the  employee's  piay 
would  otherwise  be  reduced  imder 
§  530.304,  the  employee  shall  receive  a 
rate  of  basic  pay  determined  under 
§  536.205(b)  of  this  chapter. 

PART  531— PAY  UNDER  THE 
GENERAL  SCHEDULE 

27.  The  authority  citation  for  part  531 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  5115.  5307.  5336:  sec. 
4  of  the  Performance  Management  and 
Recognition  System  Termination  Act  of  1993 


(Pub.  L  103-«9).  107  Slat  981;  BO.  12748. 
56  FR  4521.  February  4, 1991.  3  CFR  1991, 
Comp.,  p.  316; 

Subpart  A  also  issued  under  section  302  of 
the  Federal  Employees  Pay  Comparability 
Act  of  1990  (Pub.  L  101-509).  104  Stat  1462. 
and  E.0. 12786.  56  FR  67453.  December  30. 
1991.  3  CFR  1991  Comp.,  p.  376; 

Subpart  B  also  issued  under  5  U.S.C 
5303(g).  5333.  5334(a),  and  7701(b)(2); 

Subpart  C  also  issued  under  section  404  of 
Pub.  L  101-509. 104  Stat  1446.  and  section 
3(7)  of  Pub.  L.  102-378  (October  2. 1992); 

Subpart  D  also  issued  under  5  U.S.C 
5335(g)  and  7701(b)(2): 

Subpart  E  also  issued  under  5  U.S.C  5336. 

Subpart  A— Interim  Geographic 
Adjustments 

28.  In  §  531.101,  the  definition  of 
employee  and  the  introductory  text  of 
paragraph  (b)  of  the  definition  of 
scheduled  annual  rate  of  pay  are 
revised  to  read  as  follows: 

§531.101    Definitions. 


defined  in  paragraphs  (10)  and  (11)  of 
section  7103(a)  of  title  5,  United  States 
Code)  in  theWme  grade  of  the  General 
Schedule  and  in  the  same  agency 
without  a  break  in  service  of  more  than 
3  calendar  days.  Any  reference  to 
employees,  grades,  positions,  or  rates  of 
basic  pay  under  the  General  Schedule 
shall  include  CM  employees  for  the 
purposes  of  subchapter  I  and  III  of 
chapter  53  of  title  5,  United  States  Code 

31.  In  §  531.203,  the  introductory  text 
of  paragraph  (c)(1)  and  the  first  sentence 
of  paragraph  (c)(2)  introductory  text  are 
revised  to  read  as  follows: 

§  531 .203    General  provisions. 

•        •        •        •        • 

(c)*  •  • 

(1)  Except  as  provided  in  paragraph 
(c)(2)  of  this  section,  the  maximum  rate 
of  basic  pay  that  may  be  paid  a  General 
Schedule  employee  shall  be  determined 
as  follows: 


Employee  means  an  employee  in  a ' 
position  to  which  subchapter  III  of 
chapter  53,  United  States  Code,  applies, 
whose  official  duty  station  is  located  in 
an  interim  geographic  adjustment  area, 
including  an  employee  in  a  position 
authorized  by  §  213.3102(w)  of  this 
chapter  whose  rate  of  basic  pay  is 
established  under  the  General  Schedule. 


Scheduled  annual  rate  of  pay 
means — 

(b)  For  a  CM  employee  (as  defined  in 
§  531.202)  who  receives  a  local  special 
salary  rate,  the  rate  of  pay  resulting  from 
the  following  computation — 

•        •        *        •        • 

29.  Section  531.201  is  revised  to  read 
as  follows: 

§531.201    AppHcablllty. 

This  subpart  and  sections  5333  and 
5334  of  title  5,  United  States  Code, 
apply  to  employees  and  positions,  other 
than  Senior  Executive  Services 
positions,  to  which  chapter  51  of  title  5. 
United  States  Code,  applies. 

30.  In  §  531.202,  paragraphs  (e) 
through  (m)  are  redesignated  as 
paragraphs  (f)  through  (n)  respectively, 
and  new  paragraph  (e)  is  added  to  read 
as  follows: 

§531.202    Definitions. 


(e)  GM  employee  means  an  employee 
who  was  covered  by  the  Performance 
Management  and  Recognition  System 
under  chapter  54  of  title  5,  United  States 
Code,  on  October  31, 1993,  and  who 
continues  to  occupy  a  position  as  a 
supervisor  or  management  official  (as 


(2)  The  maximum  rate  of  basic  pay 
that  may  be  paid  a  GM  employee  shall 
be  determined  as  follows.  •  •  • 

•        •        •        •        • 

32.  In  §  531.204,  paragraph  (a)(2)  is 
removed,  paragraph  (a)(3)  is 
redesignated  as  paragraph  (a)(2),  and 
paragraphs  (c)  and  (d)  introductory  text, 
(d)(1)  and  (d)(2)  and  the  introductory 
text  of  paragraph  (e)  are  revised  to  read 
as  follows: 

§531.204    Special  provisions. 

(c)  Rate  of  basic  pay  when  an 
employee  becomes  covered  by  section  4 
of  Public  Law  103-89.  When  an 
employee  becomes  covered  by  section  4 
of  Public  Law  103-89,  the  employee 
will  continue  to  receive  his  or  her 
existing  rate  of  basic  pay. 

(d)  Bate  of  basic  pay  when  an 
employee  loses  coverage  under  section  4 
of  Public  Law  103-89.  Except  as 
pro\ided  by  paragraph  (e)  of  this 
section,  when  an  employee  loses 
coverage  under  section  4  of  Public  Law 
103-89,  the  employee  shall  receive  his 
or  her  existing  rate  of  basic  pay,  plus 
any  of  the  following  adjustments  that 
may  be  applicable,  in  the  order 
specified: 

(1)  The  amount  of  any  annual 
adjustment  under  section  5303  of  title  S, 
United  States  Code  to  which  the 
employee  would  otherwise  be  entitled 
on  that  date,  or  for  an  employee  subject 
to  special  pay  rates,  the  amount  of  any 
pay  adjustment  made  on  that  date  under 
section  5305  of  title  5,  United  States 
Code,  and  part  530  of  this  chapter; 

(2)  The  amount  of  any  step  increase 
under  section  5335  of  title  5,  United 


65538  Federal  Regfater  /  Vol.  58.  No.  239  /  Wednesday.  December  15.  1993  /  Rules  and  Regulations 


States  Code,  and  S  531.404  to  which  the 
employee  otherwise  would  be  entitled 
on  that  date: 
•       •       •       •       • 

(e)  Paragraphs  (d)  (1)  through  (4)  of 
this  section  do  not  apply  to  any 
employee  who  is  no  longer  covered  by 
section  4  of  Public  Law  103-89  as  a 
result  of— 

33.  In  S  531.205.  paragraph  (a)(2)  is 
revised  to  read  as  follows: 


annual  pay  adjustment  imder  5  U.S.C 

5303,  as  required  under  5  U.S.C 

5363(a). 

•        •        •        •        • 

34.  In  §  531.301,  the  introductory  text 
of  paragraph  (b)  of  the  definition  of 
scheduled  annual  rate  of  pay  is  revised 
to  read  as  follows: 

1531^1    Definitions. 


Scheduled  annual  rate  of  pay 
means — 


1531.205    Pay  acttedule  conversion  niles 
at  the  tima  o(  an  annual  pay  adiustmwit 
under  5  U.S.&  5303. 

(a)'  •  ' 

(2)  (i)  Except  as  provided  in 
paragraphs  {a)(2)  (ii)  through  (iv)  of  this 
section,  an  agency  shall  determine  the 
annual  pay  adjustment  under  5  U.S.C. 
5303  for  a  CM  employee  as  follows: 

(A)  Subtract  the  minimum  rate  of  the 
range  of  the  employee's  position  in 
effect  on  the  day  immediately  preceding 
the  pay  adjustment  6rom  the  employee's 
rate  of  basic  pay  on  the  day  immediately 
preceding  the  pay  adjustment; 

(B)  Subtract  the  minimum  rate  of  the 
range  in  effect  immediately  preceding 
the  pay  adjustment  from  the  maximum 
of  that  rate  range; 

(C)  Divide  the  result  of  paragraph 
(a)(2)(i)(A)  of  this  section  by  the  result 
of  paragraph  (a)(2)(i)(B)  of  this  section, 
carry  the  result  to  the  seventh  decimal 
place,  and  truncate,  rather  than  round, 
the  result; 

P)  Subtract  the  minimum  rate  of  the 
new  rate  range  for  the  grade  from  the 
maximum  rate  of  that  range; 

(E)  Multiply  the  result  of  paragraph 
(a)(2)(iKC)  of  this  section  by  the  result 
of  paragraph  (a)(2)(i)(D)  of  this  section; 
and 

(F)  Add  the  result  of  paragraph 
(a)(2)(i)(E)  of  this  section  to  the 
minimum  of  the  new  rate  range  and 
round  to  the  next  higher  whole  dollar 
amount. 

(ii)  The  rate  of  basic  pay  of  an 
employee  which  is  at  the  minimum  or 
maximum  of  the  rate  range  in  effect  on 
the  day  preceding  the  pay  adjustment 
will  be  adjusted  to  the  minimum  or 
maximum  of  the  new  rate  range 
respectively. 

(iii)  The  rate  of  basic  pay  of  an 
employee  which  is  less  than  the 
minimum  rate  of  the  rate  range  of  the 
employee's  position  will  be  adjusted  by 
multiplying  the  employee's  rate  of  basic 
pay  on  the  day  immediately  preceding 
the  pay  adjustment  by  the  full  amount 
of  the  annual  pay  adjustment  under  5 
U.S.C  5303  applicable  to  the  rate  range 
of  the  grade  of  the  employee's  position. 

(iv)  An  employee  wno  is  receiving 
retained  pay  will  receive  one-half  of  the 


(b)  For  a  law  enforcement  officer  who 
is  a  CM  employee  (as  deflned  in 
$  531.202)  and  is  receiving  a  local 
special  salary  rate  imder  5  U.S.C  5305 
or  a  similar  provision  of  law  (other  than 
section  403  of  the  Federal  Employees 
Pay  Comparability  Act  of  1990  (Pub.  L. 
101-509)).  the  rate  of  pay  resulting  from 
the  following  computation —         , 

35.  In  §  531.401.  paragraph  (d)  is 
added  to  read  as  follows: 

f  531 .401    Principal  authorttias. 

•        •        •        •        • 

(d)  Section  4  of  Public  Law  103-89 
provides  that  "the  Office  of  Personnel 
Management  shall  prescribe  regulations 
necessary  for  the  administration  of  this 

section." 

36.  In  §531.402,  paragraph  (b)(1)  is 
removed,  and  paragraphs  {b)(2)  through 
(b)(4)  are  redesignated  as  paragraphs 
(b)(1)  through  (b)(3).  respectively. 

37.  In  §  531.403.  a  definition  of  next 
higher  rate  within  the  grade  is  added, 
and  the  definition  of  within-grade 
increase  is  revised  to  read  as  follows: 

{531.403    Definitions. 


Next  higher  rate  within  the  grade  for 
a  CM  employee  (as  defined  in  §  531.202) 
means  the  rate  of  basic  pay  which 
exceeds  an  employee's  existing  rate  of 
basic  pay  by  one-ninth  of  the  difference 
between  the  minimum  and  maximum 
rates  of  pay  for  the  applicable  General 
Schedule  grade  or  special  salary  rate 
schedule  established  under  section  5305 
of  title  5,  United  States  Code,  not  to 
exceed  the  maximum  rate  for  the  grade. 
•        •        •        •        • 

Within-grade  increase  is  synonymous 
with  the  term  "step  increase"  used  in 
section  5335  of  title  5,  United  States 
Code  and  means — 

(1)  A  periodic  increase  in  an 
employee's  rate  of  basic  pay  from  one 
step  of  the  grade  of  his  or  her  position 
to  the  next  higher  step  of  that  grade  in 
accordance  with  section  5335  of  title  5, 
United  States  Code,  and  this  subpart;  or 

(2)  For  a  CM  employee  (as  defined  in 
§  531.202),  a  periodic  increase  in  an' 


employee's  rate  of  basic  pay  from  his  or 
her  ciurent  rate  to  the  next  higher  rale 
within  the  grade  (as  defined  in  this 
section)  in  accordance  with  section  4  of 
Pub.  L.  103-89. 

38.  In  S  531.404,  the  introductory  text 
is  revised  to  read  as  follows: 

$531,404    Earning  withlniirada  increase. 

An  employee  paid  at  less  than  step  10 
of  the  grade  of  his  or  her  position  shall 
earn  advancement  in  pay  to  the  next 
higher  step  of  the  grade  or  the  next 
higher  rate  within  the  grade  (as  defined 
in  §  531.403)  upon  meeting  the 
following  three  requirements 
established  by  law: 
•        •        *        •        • 

39.  In  §  531.405,  paragraph  (a)  is 
revised  to  read  as  follows: 

$531,405    Waiting  periods  for  within-grade 
increase. 

(a)  Length  of  waiting  period.  (1)  For  an 
employee  with  a  scheduled  tour  of  duty 
the  waiting  periods  for  advancement  to 
the  next  higher  step  in  all  General 
Schedule  grades  (or  the  next  higher  rate 
within  the  grade,  as  defined  in 
§531.403)  are: 

(i)  Rate  of  basic  pay  less  than  the  rate 
of  basic  pay  at  step  4-52  calendar  weeks 
of  creditable  service; 

(ii)  Rate  of  basic  pay  equal  to  or 
greater  than  the  rate  of  basic  pay  at  step 
4  and  less  than  the  rate  of  basic  pay  at 
step  7-104  calendar  weeks  of  creditable 
service;  and 

(iii)  Rate  of  basic  pay  equal  to  or 
greater  than  the  rate  of  basic  pay  at  step 
7-156  calendar  weeks  of  creditable 
service. 

(2)  For  an  employee  without  a 
scheduled  tour  of  duty  the  waiting 
periods  for  advancement  to  the  next 
higher  step  of  all  General  Schedule 
grades  (or  the  next  higher  rate  within 
the  grade,  as  defined  in  §  531.403)  are: 
(i)  Rate  of  basic  pay  less  than  the  rate 
of  basic  pay  at  step  4-260  days  of 
creditable  service  in  a  pay  status  over  a 
period  of  not  less  than  52  calendar 
weeks; 

(ii)  Rate  of  basic  pay  equal  to  or 
greater  than  the  rate  of  basic  pay  at  step 
4  and  less  than  the  rate  of  basic  pay  at 
step  7-520  days  of  creditable  service  in 
a  pay  status  over  a  period  of  not  less 
than  104  calendar  weeks;  and 

(iii)  Rate  of  basic  pay  equal  to  or 
greater  than  the  rate  of  basic  pay  at  step 
7-780  days  of  creditable  service  in  a  pay 
status  over  a  period  of  not  less  than  156 
calendar  weeks. 
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40.  In  §  531.406,  paragraphs  (b)(2)(i) 
through  (b)(2)(ii)  are  revised  to  read  as 
follows: 


S  531 .406    Creditable  service. 

•  •        •        •        • 

(b)*  '  • 

(2)*  •  • 

(i)  Two  workweeks  in  the  waiting 
period  for  steps  2,  3.  and  4  or  for  the 
next  higher  rate  within  the  grad^  (as 
defined  in  §  531.403)  for  a  GM  employee 
(as  defined  in  §  531.202)  whose  rate  of 
basic  pay  is  less  than  the  rate  of  basic 
pay  for  step  4  of  the  applicable  grade; 

(ii)  Four  workweeks  m  the  waiting 
period  for  steps  5, 6,  and  7  or  for  the 
next  higher  rate  within  the  grade  (as 
defined  in  §  531.403)  for  a  GM  employee 
(as  defined  in  §  531.202)  whose  rate  of 
basic  pay  is  equal  to  or  greater  than  the 
rate  of  basic  pay  for  step  4  of  the 
applicable  grade,  but  less  than  the  rate 
of  basic  pay  for  step  7  of  the  applicable 
grade;  and 

(iii)  Six  workweeks  in  the  waiting 
period  for  steps  8. 9,  and  10  or  for  \he 
next  higher  rate  within  the  grade  (as 
defined  in  §  531.403)  for  a  GM  employee 
(as  defined  in  §  531.202)  whose  rate  of 
basic  pay  is  equal  to  or  greater  than  the 
rate  of  basic  pay  for  step  7  of  the 
applicable  grade. 

41.  In  §  531.502,  the  definition  of 
quality  step  increase  is  revised  to  read 
as  follows: 

$531,502    Definitions. 

•  •         •         •         • 

Quality  step  increase  is  synonymous 
with  the  term  "step  increase"  used  in 
section  5336  of  title  5,  United  States 
Code  and  means  an  increase  in  an 
employee's  rate  of  basic  pay  from  one 
step  or  rate  of  the  grade  of  his  or  her 
position  to  the  next  higher  step  of  that 
grede  or  next  higher  rate  within  the 
grade  (as  defined  in  §  531.403)  in 
accordance  with  section  5336  of  title  5, 
United  States  Code,  section  4  of  Public 
Law  103-89,  and  this  subpart. 

PART  536-GRADE  AND  PAY 
RETENTION 

42.  The  authority  citation  for  part  536 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  5361-5366;  sec.  7202(f) 
of  the  Omnibus  Budget  Reconciliation  Act  of 
1990  (Pub.  L  101-508),  104  Stat.  1338-336; 
sec.  4  of  the  Perfomiance  Management  and 
Recognition  System  Termination  Act  of  1993 
(Pub.  L.  103-89).  107  Stat.  981; 

S  536.307  also  issued  under  S  U.S.C  552, 
Freedom  of  Infonnation  Act.  Pub.  L  92-502. 

Subpart  A— Definitions;  Coverage  and 
Applicability 

43.  In  §  536.102,  paragraph  (1)  of  the 
definition  of  representative  rate  is 
revised  to  read  as  follows: 

$595,102    DeflnHons. 


Representative  rate  means: 

(1)  The  fourth  step  of  the  grade  in  the 
case  of  a  position  under  the  General 
Schedule  or  the  individual's  rate  under 
the  Senior  Executive  Service  or  a 
position  subject  to  the  senior-level  pay 
authority  under  5  U.S.C.  5376; 

44.  In  §  536.205,  paragraph  (a)(2)  is 
revised  to  read  as  follows: 

S  536.205    Determination  of  rate  of  basic 

pay- 

(a)*  •  • 

(2)  The  rate  of  basic  pay  from  the 
applicable  rate  schedule  for  the  grade 
and  step  (except  as  provided  by 

§  531.204(d)(4)  of  this  chapter)  held  by 
the  employee  before  the  movement,  or 

45.  Section  536.308  is  added  to  read 
as  follows: 

$  536.308    Applicability  of  retained  grade. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  when  an  employee  is 
entitled  to  grade  retention,  the  retained 
grade  will  be  treated  as  the  employee's 
grade  for  all  purposes,  including  pay 
and  pay  administration,  retirement,  life 
insurance,  and  eligibility  for  training. 

(b)  The  retained  grade  will  not  be 
used — 

(1)  In  any  reduction-in-force 
procedure; 

(2)  To  determine  whether  an 
employee  has  been  demoted  for  the 
purpose  of  terminating  grade  or  pay 
retention; 

(3)  To  determine  whether  an 
employee  is  covered  by  section  4  of 
Public  Law  103-89;  or 

(4)  To  determine  whether  an 
employee  is  exempt  or  nonexempt  from 
the  Fair  Labor  Standards  Act  of  1938  (as 
amended). 

PART  540— PERFORMANCE 
MANAGEMENT  AND  RECOGNfTION 
SYSTEM 

46.  Part  540  is  removed. 

PART  575— RECRUITMENT  AND 
RELOCATION  BONUSES;  RETENTION 
ALLOWANCES;  SUPERVISORY 
DIFFERENTIALS 

47.  The  authority  citation  for  part  575 
continues  to  read  as  follows: 

Authority:  5  U.S.C  1104(a)(2).  5753.  5754. 
and  5755;  sec.  302  and  404  of  the  Federal 
Employees  Pay  Comparability  Act  of  1990 
(Pub.  L  101-509)  104  Stat.  1462  and  1466. 
respectively;  E.0. 12748. 

48.  In  §575.102,  paragraph  (a)(1)  is 
revised  to  read  as  follows: 


$575,102 

(a)*  • 


Delegation  of  authority. 


.  (1)  A  General  Schedule  position  paid 
under  5  U.S.C  5332; 

•        •        • «      •        • 

49.  In  §  575.202,  paragraph  (a)(1)  is 
revised  to  read  as  follows: 

$575,202    Delegation  0/ authority. 

(a)*  •  • 

(1)  A  General  Schedule  position  paid 
under  5  U.S.C.  5332; 

50.  In  §575.302.  paragraph  (a)(1)  is 
revised  to  read  as  follows: 

$575,302    Delegation  of  authority. 

(a)«  •  • 

(1)  A  General  Schedule  position  paid 
under  5  U.S.C.  5332; 

51.  In  §  575.402,  paragraph  (a)(1)  is 
revised  to  read  as  follows: 

$575,402    Delegation  of  authority. 

(a)»  •  • 

(1)  In  a  General  Schedule  position 
paid  under  5  U.S.C  5332;  and 


PART  591— ALLOWANCES  AND 
DIFFERENTIALS 

52.  The  authority  citation  for  subpart 
B  of  part  591  continues  to  read  as 
follows: 

Authority:  S  U.S.C  5941;  E.0. 10000.  3 
CFR,  1943-1948  Comp..  p.  792;  E.0. 12510. 
3  CFR.  1985  Comp..  p.  338. 

53.  In  §591.203,  paragraph  (a)(1)  is 
revised  to  read  as  follows: 

$  591 .203    Agencies  and  employees 


(a)*  •  • 

(1)  General  Schedule  (including 
employees  in  positions  authorized  by 
§  213.3102(w)  of  this  chapter  whose 
rates  of  basic  pay  are  established  under 
the  General  Schedule). 


PART  595— PHYSICIANS' 
COMPARABILITY  ALLOWANCES 

54.  The  authority  citation  for  part  595 
continues  to  read  as  follows: 

Authority:  5  U.S.C  5948;  E.0. 12109, 44 
FR 1067,  )an.  3, 1979. 

55.  In  §  595.102.  paragraph  (b)  is 
removed  and  paragraph  (c)  is 
redesignated  as  paragraph  (b). 

PART  771— AGENCY 
ADMINISTRATIVE  GRIEVANCE 
SYSTEM 

56.  The  authority  citation  for  part  771 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  1302.  3301.  3302.  7301; 
E.G.  9830.  3  CFR  1943—1948  Comp..  pp. 
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606-624;  E.0. 11222. 3  CFR  1964—1969 
Comp.,  p.  306. 

57.  In  §  771.105.  paragraphs  (b)(7). 
(b)(9).  and  (c)(3)  are  revised  to  read  as 
follows: 

1771.105   Qftovanca  eoweraoa. 


*  • 

•  •  • 


(b) 

(7)  The  substance  of  elements  and 
performance  standards; 

(9)  A  decision  to  grant  or  not  to  grant 
a  Senior  Executive  Service  pay  rate 
increase;  or  a  decision  to  giant  or  not  to 
grant  a  pay  rate  increase  under  section 
5376  of  title  5.  United  States  Code,  and 
part  534.  subpart  E  of  this  chapter; 
•        •        •        •       • 

(3)  A  matter  meeting  the  definition  of 
a  grievance  but  in  which  the  employee 
files  a  complaint  or  other  challenge 
under  another  review  procedure, 
recoasidflntion.  or  dispute  resolution 
process  within  the  agency. 

[FR  Doc  93-30581  Piled  12-14-93;  8:45  am) 
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DEPARTMENT  OF  AQMCULTURE 

Agricultural  Marketing  Service 

7CFDPartM6 

Poctcst  No.  FVm-M6-«-IFfq 

Oranges,  QrapeAnil^  Tangerines,  and 
TangeloA  ^rowd  In  Florfda;  Relaxation 
If  Gift  Fnilt  ExampHon  Provialons 

AGENCY:  Agrioiltxiral  Marinating  Service, 

USDA. 

ACTION:  bterim  final  rule  with  request 

for  comments. 

SUMMAfTf:  This  rule  ralsxes  handling 
requirements  to  permit  handlers  to 
increase  shipments  of  gift  packages  of 
Florida  citrus  firuit  to  individuals  and 
distributors,  under  specific  conditions. 
This  rule  wrill  enable  handlers  to  ship 
greater  quantities  of  gift  fruit  to  meM 
market  needs. 

DATES:  Effective  December  9, 1993. 
Comments  which  are  received  by 
January  14. 1994.  will  be  considered 
prior  to  issuance  of  any  final  rule. 
A00RE88E8:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule  to:  Docket  Clerk, 
Fruit  and  Vegetable  Division.  AMS. 
USDA.  P.O.  Box  96456.  room  2523-S, 
Washington.  DC  20090-6456.  Three 
copies  of  all  written  material  shall  be 
submitted,  and  they  will  be  made 
available  for  public  inspection  at  the 
office  of  the  Docket  OaA  during  regular 


business  hours.  All  comments  should 
reference  the  docket  number,  date,  and 
page  number  of  this  issue  of  the  Federal 
Register. 

FOn  FURTHER  UTOnMATION  CONTACT:  Gary 
D.  Rasmussen,  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division.  AMS.  USDA.  P.O. 
Box  96456.  room  2S23-S,  Washington. 
DC  20090-6456;  telephoDe:  202-720- 
5331;  or  William  G.  PimenUl.  Southeast 
Marketing  Field  Office.  USDA/ AMS, 
P.O.  Box  2276.  Winter  Haven,  Florida 
33883;  telephone:  813-299-4770. 

SUPPl^MENTARV  INFORMATION:  This 
interim  final  rule  is  issued  under 
Marketing  Agreement  and  Marketing 
Order  No.  905  (7  CFR  part  905) 
regulating  the  handling  of  oranges, 
grapefruit,  tangerines,  and  tangelos 
grown  in  Florida,  hereinafter  referred  to 
as  the  order.  This  order  is  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937.  as  amended  [7 
U.S.C  601-6741,  hereinafter  referred  to 
as  the  Act 

The  Depertment  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778, 
Civil  Justice  Reform.  This  interim  final 
rule  is  not  intended  to  have  retroective 
effect.  This  interim  final  rule  will  not 
preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
pres«it  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  8c(13KA)  of  the  Act,  anv  handler 
subject  to  an  order  may  file  with  the 
Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considerMi  the  economic  impact  of  this 
action  on  small  entities. 


The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 
There  are  about  100  Florida  citrus 
handlers  subject  to  regulation  under  the 
marketing  order  covering  oranges, 
grapefruit,  tangerines,  and  tangelos 
grown  in  Florida,  and  about  11,000 
producers  of  these  citrus  fruits  in 
Florida.  Small  agricultuiral  producers 
have  been  def .  i  ed  by  the  Small 
Business  Adm.nistration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  A  minority  of  these 
handlers  and  a  majority  of  the  producers 
may  be  classified  as  small  entities. 

The  Citrus  Administrative  Ccmunittee 
(committee)  met  November  16. 1993. 
and  unanimously  recommended  this 
action.  The  committee  meets  prior  to 
and  during  each  season  to  review  the 
rules  and  regulations  effective  on  a 
continuous  basis  for  citrus  fruit 
regulated  under  the  order.  Committee 
meetings  are  open  to  the  public,  and 
interested  persons  may  express  their 
views  at  these  meetings.  The 
Department  reviews  committee 
recommendations  and  information,  as 
well  as  information  from  other  sources, 
and  determines  whether  modification. 
suspension,  or  termination  of  the  rules 
and  regulations  would  tend  to  effectuate 
the  declared  policy  of  the  Act. 

Section  905.140  (7  CFR  905.140) 
provides  the  terms  and  conditions 
under  whidi  handlers  can  ship  fruit  in 
gift  packages  exempt  from  handling 
regulations  in  efiiect  under  S§  905.52 
and  905.53  of  tlie  order.  Certain  gift  fruit 
packages  are  exempted  from  such 
regulations,  since  they  contain  fruit  of 
mixed  varieties  and  non-fruit  items,  and 
thus,  would  not  meet  the  grade  and  size 
requirements  of  the  handling 
regulations.  Currently,  handlers  may 
01^  ship  one  or  two  gift  packages  per 
day  exempt  firmi  such  regulations, 
depending  on  the  circumstances,  to 
individuals  and  distributors.  This  action 
increases  the  number  of  gift  packages  of 
fruit  which  handlers  can  ship  under  this 
exemption  provision,  enabling  haiKllers 
to  ship  an  unlimited  number  of 
packages  of  gift  fruit  to  individuals  and 
distributors,  provided  certain  safegundb 
are  met  by  the  handler  of  the  firuit. 
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These  safeguards  specify  that  each  gift 
package  must  be  individually  addressed 
to  the  person  using  the  fruit,  and  that 
gift  packages  shipped  to  any  gift  fruit 
distributor  must  either  be  individually  ., 
addressed  or  marked  "not  for  resale". 

This  action  reflects  the  committee's 
and  the  Department's  appraisal  of  the 
need  to  relax  the  exemption  provisions 
for  gift  fruit  shipments  as  specified. 
Such  relaxation  will  enable  handlers  to 
ship  more  packages  of  gift  fruit  to  meet 
consumer  needs,  exempt  from  grade  and 
size  requirements  issued  under  the 
order.  This  action  is  in  the  interest  of 
producers,  handlers,  distributors,  and 
consumers,  and  is  expected  to  increase 
returns  to  Florida  citrus  fruit  growers. 
The  Department's  view  is  that  this 
action  will  have  a  beneficial  impact  on 
Florida  citrus  fruit  producers  and 
handlers,  since  it  will  permit  the 
industry  to  make  additional  gift  fruit 
available  to  i.  eet  consumer  needs. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  the  information  and 
recommendations  submitted  by  the 
committee,  and  other  information,  it  is 
found  that  the  relaxation  as  set  forth 
below  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined,  upon  good 
cause,  that  it  is  impracticable, 
uimecessary  and  contrary  to  the  public 
interest  to  give  preliminary  notice  prior 
to  putting  this  rule  into  effect,  and  that 
good  cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
because:  (1)  This  action  relaxes  the 
provisions  governing  the  shipment  of 
gift  fruit  grown  in  Florida;  (2)  Florida 
citrus  fruit  handlers  are  aware  of  this 
action  which  was  unanimously 
recommended  by  the  committee  at  a 
public  meeting  and  they  will  need  no 
additional  time  to  comply  with  the 
relaxed  requirements;  (3)  shipment  of 
the  1993-94  season  Florida  citrus  fruit 
crop  is  currently  in  progress;  (4)  the  gift 
fruit  business  is  especially  active  at  the 
end  of  the  year  during  the  holiday 
season,  and  haiidlers  need  the 
requirements  relaxed  promptly  so  they 
are  of  maximum  benefit  this  season:  and 
(5)  the  rule  provides  a  30-day  comment 
period,  and  any  comments  received  will 
be  considered  prior  to  any  finalization 
of  this  interim  final  rule. 


List  of  Subjects  in  7  CFR  Part  905 

Grapefruit,  Marketing  agreements, 
Oranges,  Reporting  and  recordkeeping 
requirements,  Tangelos,  Tangerines. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  905  is  amended  as 
follows: 

PART  905— ORANGES,  GRAPEFRUIT, 
TANGERINES,  AND  TANGELOS 
GROWN  IN  FLORIDA 

1.  The  authority  citation  for  7  CFR 
part  905  continues  to  read  as  follows: 

Authority:  7  tJ.S.C.  601-674. 

2.  Section  905.140  is  revised  to  read 
as  follows: 

§905.140    Gift  packages. 

Any  handler  may,  without  regard  to 
the  provisions  of  §§905.52  and  905.53 
and  the  regulations  issued  thereunder, 
ship  any  varieties  for  the  following 
purpose  and  types  of  shipment: 

(a)  To  any  person  gift  packages 
containing  such  varieties:  Provided, 
That  such  packages  are  individually 
addressed  to  such  person,  and  shipped 
directly  to  the  addressee  for  use  by  such 
person  other  than  for  resale:  or 

(b)  to  any  individual  gift  package 
distributor  of  such  varieties  to  be 
handled  by  such  distributor  Provided, 
That  such  person  is  the  original 
purchaser  and  the  gift  packages  are 
individually  addressed  or  marked  "not 
for  resale".  This  exemption  does  not 
apply  to  "commercially  handled" 
shipments  for  resale. 

Dated:  December  9, 1993.- 
Robert  C  Ke«uy, 

Deputy  Director,  Frvit  and  Vegetable  Division. 
IFR  Doc  93-30527  Filed  12-14-93;  8:45  ami 

BILLWiO  COOC  3410-02-P 


FEDERAL  RESERVE  SYSTEM 
12  CFR  Part  265 

[Docket  No.  R-0819] 

Rules  Regarding  Delegation  of 
Authority 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Final  rule. 

SUMMARY:  The  Board  is  amending  its 
rule  regarding  delegation  of  authority 
for  determining  inconsistencies  between 
state  and  federal  laws  to  authorize  the 
Director  of  the  Division  for  Consumer 
and  Community  Affairs  to  make  such 
determinations  for  the  Truth  in  Savings 
Act  and  Regulation  DD. 
EFFECTIVE  DATE:  December  3. 1993. 


FOR  FURTHER  INFORMATION  CONTACT:  W. 
Kurt  Schumacher.  Staff  Attorney  (202) 
452-2412  or  (202)  452-3667,  Division  of 
Consumer  and  Community  Affairs, 
Board  of  Governors  of  the  Federal 
Reserve  System.  For  the  hearing 
impaired  only.  Telecommunications 
Device  for  the  Deaf  (TDD),  Dorothea 
Thompson,  at  (202)  452-3544,  Board  of 
Governors  of  the  Federal  Reserve 
System.  20th  and  C  Streets,  NW.. 
Washington,  DC  20551. 

SUPPLEMENTARY  INFORMATION: 

Delegation  of  Preemption  Authority  to 
Director  of  the  Division  of  Consumer 
and  Community  Affairs 

Under  12  CFR  265.9,  the  Board  has 
delegated  certain  functions  to  the 
Director  of  the  Division  of  Consumer 
and  Community  Affairs.  Section 
265.9(c)  delegates  to  the  Division 
Director  the  authority  to  determine 
whether  a  state  law  is  inconsistent  with 
several  federal  acts  and  their 
implementing  regulations.  Specifically, 
the  Director  has  the  authority  to  make 
determinations  for  the  Truth  in  Lending 
Act  (Regulation  Z),  the  Electronic  Fund 
Transfer  Act  (Regulation  E),  the  Equal 
Credit  Opportunity  Act  (Regulation  B), 
and  the  Home  Mortgage  Disclosure  Act 
(Regulation  C).  The  Board  is  amending 
12  CFR  265.9(c)  to  delegate  to  the 
Director  the  authority  to  determine 
inconsistencies  between  state  law  and 
the  Truth  in  Savings  Act.  This 
delegation  will  enable  the  Director  to 
determine  whether  a  state  law  should  be 
preempted  by  the  federal  law  and  the 
implementing  regulation,  in  accordance 
with  the  preemption  standards  set  forth 
in  the  Truth  in  Savings  Act  and 
Regulation  DD. 

Given  the  absence  of  any  burden  to 
affected  persons,  the  Board  is  issuing 
this  final  rule  without  providing  a 
public  comment  period  and  without 
prescribing  at  least  30  days'  prior  notice 
of  the  effective  date  of  this  final  rule, 
according  to  5  U.S.C  553(b)  and  (d). 

List  of  Subjects  in  12  CFR  Part  265 

Authority  delegations  (Government 
agencies). 

For  the  reasons  set  forth  in  !he 
preamble,  the  Board  is  amending  12 
CFR  part  265  as  follows: 

PART  265— RULES  REGARDING 
DELEGATION  OF  .',UTHORmr 

1.  The  authority  citation  for  part  265 
continues  to  read  as  follows: 

Authority:  12  U.S.C  248(i)  and  (k). 

2.  Section  265.9  is  amended  by 
removing  the  period  at  the  end  of 
paragraph  (c)(4)  and  adding  a  semicolon 
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in  its  place,  and  by  adding  a  new 
paragraph  (c)(5)  to  read  as  follows: 

|2«6.9    Functions  delegated  to  tiM 
Director  of  Division  of  Consumer  and 
Community  Affairs. 

•        •        •        •        • 

(c)  *  •  • 

(5)  Section  273  of  the  Truth  in 
Savings  Act  (12  U.S.C  4312)  and 
Regulation  DD  (12  CFR  part  230). 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System.  December  3, 1993. 
William  W.  Wiles. 
Secretary  of  the  Board. 
(FR  Doc.  93-30063  Filed  12-14-93;  8:45  am) 

BiUJNO  COOC  UKMI-f 


DEPAFTTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

15  CFR  Parts  770, 772,  and  788 
[Docltet  No.  931 1 1 5-3315] 

Enforcement  and  Administrative 
Proceedings;  Editorial  Clarifications 
and  Corrections 

agency:  Bureau  of  Export 
Administration.  Commerce. 
ACTION:  Final  rule. 

summary:  This  final  rule  makes  certain 
editorial  clarifications  and  corrections 
to  the  provisions  in  the  Export 
Administration  Regulations  (EAR)  on 
export  enforcement  and  administrative 
proceedings.  The  changes  made  by  this 
rule  do  not  afl'ect  any  of  the 
requirements  concerning  export 
enforcement  and  administrative 
proceedings.  In  addition,  these  changes 
will  not  affect  the  paperwork  burden  on 
exporters. 

EFFECTIVE  DATE:  This  rule  is  effective 
December  15. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Willard  Fisher,  Office  of  Technology 
and  Policy  Analysis.  Bureau  of  Export 
Administration.  Telephone:  (202)  482- 
3856. 

SUPPt.EMENTARY  INFORMATION: 

Background 

This  final  rule  revises  certain 
provisions  in  parts  770.  772.  and  788  of 
the  Export  Administration  Regulations 
(EAR)  that  describe  requirements 
concerning  export  enforcement  and 
administrative  proceedings.  The 
changes  made  by  this  rule  are  strictly 
editorial  in  nature  and  serve  to  clarify 
or  correct  certain  provisions  amended 
by  an  interim  rule  published  in  the 
Federal  Register  on  January  27, 1989 
(54  FR  4004). 


Specifically,  this  Hnal  rule  makes  the 
following  changes. 

(1)  Section  770.15(c)  is  amended  to 
clarify  that  the  same  criteria  may  be 
used  to  determine  both  whether  U.S. 
export  privileges  shall  be  denied  and  for 
how  long  a  period. 

(2)  Section  770.15(h)  is  amended  to 
correct  a  typographical  error  in 

§  770.15(h)  and  add  an  address  for  the 
Office  of  the  Oiief  Counsel  for  Export 
Administration. 

(3)  Section  772.1  is  amended  by 
revising  the  heading  of  paragraph  (g),  by 
revising  paragraph  (g)(1),  and  by 
removing  paragraph  (h)(1).  These 
changes  are  being  made  because  the 
January  27, 1989,  interim  rule  revised 

§  772.1(h)  when  §  772.1(g)  should  have 
.been  revised,  instead.  This  rule  also 
corrects  an  error  in  §  772.1(g)(2),  which 
incorrectly  references  paragraph  (h)(1) 
of  §  772.1  instead  of  paragraph  (g)(1). 

(4)  Sections  788.19(g)  and  788!23(e) 
are  revised  to  clarify  that  the  statutory 
right  to  judicial  review  is  limited  to  the 
person  subject  to  a  temporary  denial  or 
to  the  charged  party. 

Rulemaking  Requirements 

1.  This  rule  does  not  contain  a 
collection  of  information  subject  to  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et seq). 

2.  This  rule  does  not  coiltain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

3.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  or  by  any  other  law.  under  section 
3(a)  of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  603(a)  and  604(a))  no  initial  or 
final  Regulatory  Flexibility  Analysis  has 
to  be  or  will  be  prepared. 

4.  The  provisions  of  the 
Administrative  Procedure  Act.  5  U.S.C. 
553,  requiring  notice  of  proposed 
rulemaking,  the  opportunity  for  public 
participation,  and  a  delay  in  the 
effective  date,  are  inapplicable  because 
this  regulation  involves  a  military  or 
foreign  affairs  function  of  the  United 
States.  Section  13(b)  of  the  EAA  does 
not  require  that  this  rule  be  published 
in  proposed  form  because  this  rule  does 
not  impose  a  new  control.  Further,  no 
other  law  requires  that  a  notice  of 
proposed  rulemaking  and  an 
opportunity  for  public  comment  be 
given  for  this  rule. 

Therefore,  this  regulation  is  issued  in 
final  form.  Although  there  is  no  formal 
comment  period,  public  comments  are 
welcome  on  a  continuing  basis. 


Conunents  should  be  submitted  to 
Willard  Fisher,  Office  of  Technology 
and  Policy  Analysis  Bureau  of  Export 
Administration,  Department  of 
Commerce.  P.O.  Box  273,  Washington, 
DC  20044. 

List  of  Subjects 

15  CFR  Part  770 

Administrative  practice  and 
procedure.  Exports. 

15  CFR  Part  772 

Exports,  Reporting  and  recordkeeping 
requirements. 

15  CFR  Part  788 

Administrative  practice  and 
procedure.  Boycotts,  Exports.  Penalties. 

Accordingly,  parts  770.  772.  and  788 
of  the  Export  Administration 
Regulations  (15  CFR  parts  730-799)  are 
amended  as  follows: 

1.  The  authority  citation  for  15  CFR 
parts  770.  772.  and  788  is  revised  to 
read  as  follows: 

Authority:  Pub.  L  90-351.  82  Stat.  197  (18 
U.S.C.  2510  et  seq.),  as  amended;  sec.  101, 
Pub.  L.  93-153,  87  Stat.  576  (30  U.S.C.  185). 
as  amended:  sec.  103.  Pub.  L  94-163,  89 
Stat.  877  (42  U.S.C.  6212),  as  amended;  sees. 
201  and  201(ll)(e),  Pub.  L.  94-258,  90  Stat 
309  (10  U.S.Q  7420  and  7430(e)),  as 
amended;  Pub.  L.  95-223, 91  Stat.  1626  (50 
use  1701  et  seq.):  Pub.  L  95-242,  92  Stat. 
120  (22  U.S.C  3201  et  seq.  and  42  U.S.C. 
2139a):  sec.  208.  Pub.  L.  95-372,  92  Stat.  668 
(43  U.S.C.  1354);  Pub.  L  96-72.  93  Stat.  503 
(50  U.S.C.  App.  2401  et  seq.),  as  amended 
(extended  by  Pub.  L.  103-10, 107  Stat.  40); 
sec.  125,  Pub.  L  99-64,  99  Stat.  156  (46 
U.S.C.  466c);  E.O.  11912  of  April  13,  1976  (41 
FR  15825.  April  15, 1976);  E  O.  12002  of  )uly 
7, 1977  (42  FR  35623,  July  7,  1977),  as 
amended;  E.O.  12058  of  May  11, 1978  (43  FR 
20947,  May  16, 1978;  E.O.  12214  of  May  2. 
1980  (45  FR  29783,  May  6, 1980);  E.O.  12735 
of  November  16. 1990  (55  FR  48587. 
November  20, 1990),  as  continued  by  Notice 
of  November  11. 1992  (57  FR  53979, 
November  13, 1992);  E.O.  12867  of 
September  30. 1993  (58  FR  51747,  October  4, 
1993);  and  E.O.  12868  of  September  30, 1993 
(58  FR  51749,  October  4, 1993). 

PART  770-{AMENDEDl 

1770.15    [Amended] 

2.1n  §  770.15(c),  the  phrase  "and  for 
how  long"  is  added  immediately 
following  the  phrase  "In  determining 
whether"  at  the  begirming  of  the 
sentence. 

S  770.15    [Amended] 
3.  Section  770.15(h)  is  amended: 

a.  By  revising  the  phrase  "or  position 
or  responsibility"  in  the  first  sentence  to 
read  "or  position  of  responsibility":  and 

b.  By  revising  the  phrase  "Office  of 
the  Chief  Counsel  for  Export 
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Adminfstration"  at  the  end  of  the 
second  sentence  to  reed  "Office  of  the 
Chief  Counsel  for  Export 
Administration,  room  H3839, 14th 
Street  and  Constitution  Avenue,  NW.. 
Washington.  DC  20230". 

PART  772— {AMENDED] 

4.  Section  772.1  is  amended: 

a.  By  revising  the  heading  of 
paragraph  (g); 

b.  By  revising  paragraph  (g)(1); 

c.  By  revising  the  reference 
"paragraph  (h)(1)  of  this  section"  in  the 
first  sentence  of  paragraph  (g)(2)  to  read 
"paregraph  (g)(1)  of  this  section";  and 

d.  By  removing  paragraph  (h).  as 
follows: 

S  772.1    General  provisions. 

•        •        •        •        • 

(g)  Administrative  action  revoking 
export  licenses— {I)  General.  The 
Director,  Office  of  Export  Licensing,  in 
consultation  with  the  Director.  Office  of 
Export  Enforcemmt,  may  revoke  any 
export  license,  including  any  general 
license,  issued  or  otherwise  available  to 
any  person  who  has  been  convicted  of 
a  violation  of  the  Export  Administration 
Act.  or  any  regulation,  license,  or  order 
issued  under  the  Act;  any  regulation, 
license,  or  order  issued  under  the 
International  Emergency  Economic 
Powers  Act  (50  U.S.C  1701-1706);  18 
U.S.C  793,  794,  or  798;  section  4(b)  of 
the  Internal  Seciuity  Act  of  1950  (50 
U.SjC.  783(b)),  or  section  38  of  the  Aims 
Export  Control  Act  (22  U.S.C  2778). 


PART  78fr-[AMENDED] 

5.  In  §  788.19,  paragraph  (g)  is  revised 
to  read  as  follows: 

1788.19    Temporary  denials. 

•  •        •        •        • 

(g)  Judicial  review.  A  person  subject  to 
the  Under  Secretary's  written  order  may 
appeal  to  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
pursuant  to  50  U.S.C  app.  2412(d)(3). 

6.  In  §  788.23,  paragraph  (e)  is  revised 
to  read  as  follows: 

f78&n    Review  by  tinder  Secretary. 

•  •        •        •        • 

(e)  Appeals.  The  charged  party  may 
appeal  the  Under  Secretary's  written 
order  within  15  days  to  the  United 
States  Court  of  Appeals  for  the  District 
of  Columbia  pursuant  to  50  U.S.C  app. 
2412(c)(3). 


Dated:  Deceraber  8. 1993. 
SwE.Eckert, 

Assistant  Secretary  for  Export 

Administration. 

(FR  Doc  93-30590  Filed  12-14-93;  8:45  am) 

BILUNQ  CODE  3S10-OT-P 


SECURITiES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  230  and  239 
[Release  Na  33-7034] 

Revisions  to  Forms  SB-1,  SB-2,  Ruls 
455  of  Regulation  C  and  Rule  252  of 
Regulation  A  To  Designate  the 
Appropriate  Filing  Place  for 
Registrants  in  the  Geographical 
Jurisdictions  Administered  by  the 
Boston,  Foft  Worth  and  Seattle  District 
Offices 

AC^MCY:  Securities  and  Exchange 

Commission. 

ACTION:  Final  rules. 


SUMMARY:  Tlie  Commission  is  amending 
Forms  SB-1.  SB-2  and  Regulation  A  to 
clarify  the  regional  office  filing 
alternative  for  registrants  whose 
principal  business  operations  are 
conducted  In  the  districts  covered  by 
the  Boston,  Fort  Worth  and  Seattle 
District  Offices.  These  registrants  must 
now  file  their  Forms  SB-1  and  SB-2 
registration  statements  and  their 
Relation  A  offering  statements  in  the 
Northeast,  Central,  and  Pacific  Offices 
respectively,  or  in  the  Commission's 
headquarters  office  in  Washington,  DC 
EFFECTIVE  DATE:  January  1. 1994. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Richard  K.  Wulff.  (202)  272-2644, 
Office  of  Small  Business  Policy, 
Division  of  Corporation  Finance, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW..  Washington,  DC 
20549. 

SUPPLEMENTARY  INFORMATION:  Forms 
SB-1 1  and  SB-2  >  are  special 
registration  statement  forms  for  the  use 
of  small  business  issuers  s  to  register 
their  securities  for  sale  under  the 
Securities  Act  of  1933  ("Secimties 


1 17  CFR  23S.9.  This  form  U  8v«iUbla  to  a  small 
busineM  issuar  to  taisa  up  to  $10  million  In  ■  12 
month  period,  under  certain  conditions. 

1 17  CFR  239.10.  The  form  is  available  to  any 
small  business  issuer  to  raise  any  dollar  amount  of 
funds  in  cash.  It  may  be  used  for  repeat  ofEerlngs 
•s  long  as  the  issuer  continues  to  meet  the 
definition  of  small  business  issuer. 

*  A  small  business  issuer  is  a  United  Statei  or 
Canadian  company  that  has  not  had  more  thiji  $25 
million  in  revenues  during  \>s  most  recent  fiscal 
year  provided  that  the  aggregate  market  value  for  ita 
outstanding  securities  he!d  by  non-efniiates  does 
not  exceed  S2S  million.  See  Rule  405, 17  CFR 
230.405:  Rule  12b-2. 17  CFR  240.12b-2. 


Act").*  Currently.  Forms  SB-1  and  SB- 
2  provide  that  a  registration  statement 
on  the  Form  Aiay  be  filed,  at  the 
registrant's  election  in  the  case  of  an 
initial  public  offering,  either  at  the 
Commission's  principal  offices  In 
Washington.  DC,  or  in  the  Regional 
Office  for  the  region  closest  to  the 
registrant's  principal  place  of  business.^ 
Regulation  A  provides  an  exemption 
bom  the  registration  requirements  of  the 
Securities  Act  for  any  offering  made  In 
accordance  with  the  conditions  of  that 
exemption.*  An  offering  statement 
containing  certain  specified  information 
must  be  filed  with  the  Commission. 
Rule  252  of  Regulation  A  provides  that 
the  offering  statement  may  be  filed 
either  in  Washington.  DC  or  with  the 
Regional  Office  for  the  region  in  which 
the  issuer's  principal  business 
operations  are  conducted  or  proposed  to 
be  conducted.  Inasmuch  as  the 
Philadelphia  Regional  Office  has  not 
offered  a  full  disclosure  program, 
issuers  within  that  jurisdiction  have 
been  offered  the  additional  choice  of 
filing  with  either  the  New  York  or  the 
Atlanta  Regional  Offices. 

Effective  January  1. 1994.  the 
Commission  «vill  no  longer  provide 
review  operations  in  the  Boston.  Fort 
Worth  or  Seattle  District  Offices.  This 
action  is  a  result  of  fimding  constraints, 
the  reallocation  of  Commission 
resources  to  other  activities  and  the 
Commission's  overall  budgetary  plan  for 
the  next  three  fiscal  years.  After  that 
date,  new  filings  on  Forms  SB-1  and 
SB-2.  as  well  as  filings  under 
Regulation  A.  mil  no  longer  be  aooepted 
in  these  three  offices.  Filings  pending  in 
these  offices  on  January  1st  will 
continue  to  be  pnx^essed  by  these 
offices  until  e^ctiveness,  withdrawal 
or  abandonment  Post-effective  and 
post-qualification  amendments  to  those 
filings,  however,  should  be  filed  in  the 
headquarters  office  in  Washington.  DC 
New  filings  which  may  be  filed  by 
issuers  geographically  located  in  the 
three  district  offices  which  no  longer 
accept  filings  for  processing,  should 
instead  be  filed  in  the  Northeast 
(formeriy  the  New  York)  Regional  office, 
if  the  issuer  is  located  in  the  Boston 
district:  in  the  Central  (formerly  the 
Denver)  Regional  office,  if  the  issuer  is 
located  in  the  Fort  Worth  district;  and 
in  the  Pacific  (formerly  the  Los  Angeles) 
Regional  office,  if  the  issuer  is  located 
in  the  Seattle  district.  Issi^rs  will 
continue  to  have  the  option  of  filing 
with  the  headquarters  office  in 
Washington.  DC  Because  the 


«l5U.S.C77ae»seq. 
»  See  also  17  CFR  230.455. 
•  1 7  CFR  230.251-230.263. 
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Philadelphia  District  Office  is  under  the 
jurisdiction  of  the  Northeast  Regional 
office,  issuers  located  in  this  area 
should  file  with  the  Northeast  office. 
The  choice  to  file  in  Atlanta  for  issuers 
geographically  located  in  the 
Philadelphia  office's  jurisdiction  has 
been  eliminated.  No  other  change  is 
being  made  in  the  regional  processing 
system.  Offices  whi(^  have  not  onered 
a  review  program  in  the  recent  past.  i.e.. 
Salt  Lake  Gty,  San  Francisco, 
Philadelphia  and  Miami  will  not 
commence  such  a  program,  and  filers  in 
the  areas  subject  to  the  jurisdiction  of 
these  offices  continue  to  have  the  filing 
choice  between  Washington,  DC  and  the 
supervising  regional  office,  or  in  the 
case  of  Miami,  in  the  Atlanta  District 
Office. 

The  Commission  finds  that,  ptusuant 
to  section  553(b)  of  the  Administrative 
Procediure  Act',  this  action  relates 
solely  to  "agency  organization, 
procediue.  or  practice"  and  that 
therefore  notice  and  prior  publication  of 
the  rules  is  unnecessary. 

Statutory  Basis,  Text  of  Revisions  and 
Authority 

The  amendments  to  the  Commission's 
rulte  and  forms  are  being  made 
pursuant  to  sections  2,  3(b),  6.  7. 8. 10 
and  19(a)  of  the  Securities  Act. 

List  of  Subjects  in  17  CFR  Parts  230  and 
239 

Reporting  and  recordkeeping. 
Securities. 

For  the  reasons  set  out  in  the 
preamble,  title  17,  chapter  n  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  23(^-GENERAL  RULES  AND 
REGULATIONS,  SECURfTIES  ACT  OF 
1933 

1.  The  authority  citation  for  part  230 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C  77b,  77f.  77g.  77h.  77j, 
778.  778SS,  78c,  78i,  78m.  78n,  78o,  78w, 
78yAd).  79t,  80a-«,  808-29.  80a-30,  and  80a- 
37,  unless  otherwise  noted. 

•  •         •         •         • 

2.  By  revising  paragraph  (e)  of 
§  230.252  to  read  as  follows: 

S  230.252    Offering  Statement 

•  •        •        •        • 

(e)  Number  of  copies  and  where  to 
file.  Seven  copies  of  the  offering 
statement,  at  least  one  of  which  is 
manually  signed,  shall  be  filed  either 
with  the  Commission's  Regional  Office 
responsible  for  the  region  or  district  in 
which  the  issuer's  principal  business 


operations  are  conducted  or  are 
proposed  to  be  conducted,  or  with  the 
Commission's  main  office  in 
Washington,  DC  No  filings  are  accepted 
by  the  Southeast  Regional  Office;  issuers 
that  conduct  or  propose  to  conduct 
principal  business  operations  in  the 
region  or  district  subject  to  its 
su{>ervision  may  file  with  the  Atlanta 
District  Office.  An  issuer  which  has  or 
proposes  to  have  its  principal  business 
operations  in  Canada  shall  file  with  the 
Regional  Office  nearest  the  place  where 
the  issuer's  principal  business 
operations  are  conducted  or  proposed  to 
be  conducted  or  with  the  Commission's 
main  office  in  Washington,  DC,  unless 
the  offering  is  to  be  made  through  a 
principal  underwriter  located  in  the 
United  States,  in  which  case  the 
appropriate  Regional  Office  is  the  office 
for  the  region  or  district  in  which  such 
imderwriter  has  its  principal  office.  No 
filings  may  be  made  in  any  district ' 
office  except  the  Atlanta  District  Office. 
While  every  effort  is  made  to  process 
filings  where  initially  made,  the 
Commission  may  reassign  a  filing  to  a 
different  office  for  processing. 

3.  By  revising  §  230.455  to  read  as 
follows: 

1230.455    Ptace  of  filing. 

All  registration  statements  and  other 
papers  filed  with  the  Commission  shall 
be  filed  at  its  principal  office,  except  for 
statements  of  Form  SB-1  (§  239.9  of  this 
chapter)  and  Form  SB-2  (§  239.10  of 
this  chapter).  Registration  statements  on 
Form  SB-1  or  SB-2  may  be  filed  with 
the  Commission  either  at  its  principal 
office  or  at  the  Commission's  regional  or 
district  offices  as  specified  in  General 
Instruction  A  to  each  of  those  forms. 
Such  material  may  be  filed  by  delivery 
to  the  Commission  through  the  mails  or 
otherwise. 

PART  239— FORMS  PRESCRIBED 
UNDER  THE  SECURITIES  ACT  OF  1933 

4.  The  authority  citation  for  part  239 
continues  to  read  in  part  as  follows:- 

Authority:  15  U.S.C  77f,  77g,  77h,  77j.  778, 
77SS8,  78c,  78/.  78m,  78n,  78o(d),  78w(a), 
78/Ad).  79e.  7df,  79g.  79).  79/.  79m.  79n.  79q, 
79t,  80a-8,  80a-29.  80a-30  and  80a-37, 
unless  otherwise  noted. 
•        •        •        •         • 

5.  Form  SB-1  (§  239.9)  is  amended  by 
revising  General  Instruction  A.2.  to  read 
as  follows: 

Note:  The  text  of  Fomis  SB-1  and  SB-2  do 
not  and  the  amendments  will  not  appear  in 
the  Code  of  Federal  Regulations. 

Form  SB-1 


General  Instructions 

A.  Use  ofFonn  and  Place  of  Filing 

2.  If  the  small  business  issuer  is  not  a 
reporting  company.  It  should  file  the 
registration  statement  in  the  regional  office 
responsible  for  the  region  or  district  that  is 
closest  to  its  principal  place  of  business,  or 
the  Washington,  D.C  office.  However,  no 
filings  may  be  made  in  the  Southeast 
Regional  Office;  issuers  with  principal  places 
of  business  in  the  region  or  district  subject 
to  its  jurisdiction  may  file  in  the  Atlanta 
District  Office.  While  every  effort  is  made  to 
process  filings  where  initially  made,  the 
Conunission  may  reassign  a  filing  to  a 
different  office  for  processing. 
•         •         •         •         • 

6.  Form  SB-2  (§  239.10)  is  amended 
by  revising  General  Instruction  A.2.  to 
read  as  follows: 
Form  SB-2 
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'SU.S.CSS3(b). 


General  Instructions 

A.  Use  of  Form  and  Place  of  Filing 

•  •         •         •         • 

2.  Initial  public  offerings  on  Form  SB-2 
should  be  filed  in  the  regional  office 
responsible  for  the  region  or  district  that  is 
closest  to  its  principal  place  of  business,  or 
the  Washington,  D.C  office.  However,  no 
filings  may  be  made  in  the  Southeast 
Regional  Office;  issuers  with  principal  places 
of  business  in  the  region  or  district  subject 
to  its  jurisdiction  may  file  in  the  Atlanta 
District  Office.  While  every  effort  is  made  to 
process  filings  where  initially  made,  the 
Commission  may  reassign  a  filing  to  a 
different  office  for  processing. 

•  •         •         •         • 

Dated:  December  8, 1993. 

By  the  Conunission. 
Margaret  H.  McFarUnd, 
Deputy  Secretary. 
[FR  Doc.  93-30509  Filed  12-14-93;  8:45  am] 

BILUNQ  COM  aOIO-Ot-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  141 

[Docket  No.  RM93-10-001;     Order     No. 
558-A] 

New  Reporting  Requirement 
Implementing  Section  213(b)  of  the 
Federal  Power  Act  and  Supporting 
Expanded  Regulatory  Responsibilities 
under  the  Energy  Policy  Act  of  1992, 
and  Conforming  and  Other  Changes  to 
Form  No.  FERC-714;  Order  Denying 
Rehearing 

Issued:  December  9, 1993. 

AQENCY:  Federal  Energy  Regulatory 
Commission. 


ACTION:  Final  rule;  Order  denying 
rehearing.* 

SUMMARY:  This  order  denies  a  request 
for  rehearing  of  that  portion  of  the 
Commission's  final  rule  in  this 
proceeding  finding  that  the  Commission 
has  jurisdiction  over  certain  electric 
cooperatives  for  transmission- 
informaiion  reporting  purposes.  Based 
on  its  review  of  the  relevant  statutory 
language  and  statutory  purpose  and  of 
the  pertinent  case  law,  the  Commission 
has  concluded  that  the  transmission- 
information  reporting  requirements 
apply  to  cooperatives  which  own  or 
operate  electric  power  transmission 
facilities  used  for  wholesale  sales. 
EFFECTIVE  DATE:  The  order  denying 
rehearing  is  effective  December  9, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  L.  Larcamp,  Assistant  General 
Counsel.  Electric  Rates  and  Corporate 
Regulation,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington,  DC  20426,  (202)  20»- 
2088. 

SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
dociunent  diuing  normal  business  hours 
in  room  3104,  at  941  North  Capitol 
Street  NE.,  Washington,  DC  20426. 

The  Commission  Issuance  Posting 
System  (OPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  QPS,  set  your  communications 
software  to  use  300, 1200,  or  2400  bps, 
full  duplex,  no  parity,  8  data  bits  and  1 
stop  bit.  QPS  can  also  be  accessed  at 
9600  bps  by  dialing  (202)  208-1781.  The 
full  text  of  the  Final  Rule  will  be 
available  on  OPS  for  30  days  from  the 
date  of  issuance.  The  complete  text  on 
diskette  in  WordPerfect  format  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  La  Dom  Systems 
Corporation,  also  located  in  room  3104, 
941  North  Capitol  Street  NE., 
Washington,  DC  20426. 

Background 

On  September  30, 1993,  the 
Commission  issued  a  final  rule 
establishing  a  new  transmission- 
information  filing  requirement,  FERC 
Form  No.  715,  and  modifying  the 
existing  FERC  Form  No.  714  to  require 
reporting  of  the  hourly  incremental  cost 


of  energy.!  The  final  rule  implemented 
section  213(b)  of  the  Federal  Power  Act 
(FPA),  which  the  Energy  Policy  Act  of 
1992  added  to  the  FPA.z  That  provision 
requires  the  Commission  to  adopt  a  rule 
requiring  "transmitting  utilities"  to  file 
annually  information  concerning 
potentially  available  transmission 
capacity  and  known  constraints. 

The  Commission  found  that  it  has 
jurisdiction  to  apply  the  new  reporting 
requirements  to  certain  electric 
cooperatives  because  the  term 
"transmitting  utility"  encompasses  the 
term  "electric  utility,"  and  a  cooperative 
is  an  "electric  utility."  In  the  preamble 
to  the  final  rule,  the  Commission 
recognized  the  holdings  of  Dairyhnd 
Power  Cooperative  3  and  Salt  River 
Project  Agr.  Dist.  v.  FPC*  to  the  effect 
that  the  Commission  did  not  have 
traditional  FPA  rate  jurisdiction  over 
cooperatives  regulated  by  the  Rural 
Electrification  Administration.  But  the 
Commission  rejected  these  decisions  as 
inapposite.  The  Commission  noted  that 
these  cases  concerned  whether  a 
cooperative  is  a  "public  utility,"  but  did 
not  consider  whether  a  cooperative  is  an 
"electric  utility"  as  defined  in  section 
3(22)  of  the  FPA,  as  added  by  the  Public 
Utility  Regulatory  Policies  Act  of  1978 
(PURPA).5  It  was  in  PURPA  that 
Con^ss  first  gave  the  Commission 
specific  authority  to  order  an  electric 
utility  to  provide  transmission  service, 
authority  that  was  later  expanded  in  the 
Energy  Policy  Act. 

Request  for  Rehearing 

On  October  22, 1993,  Alabama 
Electric  Cooperative.  Inc.  (Alabama 
Electric)  filed  a  request  for  rehearing  of 
Order  No.  558.  Alabama  Electric 
challenges  the  Commission's  finding 
that  the  Commission  has  "transmission 
jurisdiction"  (jurisdiction  to  order  an 
entity  to  provide  transmission  and  to 
order  entities  to  file  transmission 
information)  over  cooperatives  which 
own  or  operate  transmission  facilities 
used  for  wholesale  sales.  Alabama 
Electric  states  that  Dairyland  and  Salt 
River  are  not  inapposite  because  they 


« New  Reporting  Requirement  Implementing 
Section  213(b;  of  the  Federal  Power  Act  tnd 
Supporting  Expanded  Regulatory  Responsibilities 
under  the  Energy  Policy  Act  of  1992,  and 
Conforming  and  Other  Changes  to  Fom  No.  FERC- 
714.  Order  No.  558.  58  FR  52420  (Oct  8. 1993).  64 
FERC  161.369  (1993). 

iPub.  L  102-486. 106  Stat.  2776  (l992)(codiried 
at  16  U.S.C  8241). 

»  37  FPC  12  (1967)  IDairyland). 

*  391  F2d.  470  (D.C  dr.).  cett.  denied.  393  U.S. 
857  (1966)  {Salt  Biveii 

•Pub  L  95-«l7.  92  Stat.  3117  (1978)  (codified  at 
16  U.S.C  796  (22)).  Section  3  (22)  was  also 
•mended  by  the  Energy  Policy  Act  to  add  municipal 
utilities  within  the  definition. 


reveal  a  Congressional  intent  not  to 
subject  cooperatives  to  the  regulatory 
scheme  for  public  utilities  that  (Congress 
enacted  in  1935.' Alabama  Electric 
maintains  that  Congress  did  not  alter  its 
intent  when  it  enacted  PURPA.  It  argues 
that,  given  the  lack  of  jurisdiction  over 
cooperatives  that  existed  at  the  time 
when  Congress  enacted  PURPA,  it  is 
implausible  that  Congress  would  have 
swept  cooperatives  within  the 
Commission's  jurisdictional  ambit 
without  explicitly  stating  its  intention  to 
do  so.  There  is  no  explicit  statutory 
statement  to  that  effect. 

Discussion 

Any  discussion  of  the  Commission's 
jurisdiction  must  begin  with  the  words 
of  the  statute.  These  words  reveal  a 
Congressional  intention  to  grant  the 
Commission  broad  transmission 
jurisdiction,  including  jurisdiction  over 
cooperatives  that  meet  the  definition  of 
transmitting  utilities. 

The  Commission  issued  its 
transmission-information  rule  under 
section  213(b)  of  the  FPA.  as  added  by 
the  Energy  Policy  Act.  Section  213(b) 
directs  the  Commission  to  require 
"transmitting  utilities"  to  provide 
potential  transmission  customers,  state 
regulatory  authorities,  and  the  public 
with  information  concerning  potentially 
available  transmission  capacity  and 
known  constraints.  The  definition  of 
"transmitting  utility"  includes  "any 
electric  utility  which  owns  or  operates 
electric  power  transmission  facilities 
which  are  used  for  the  sale  of  energy  at 
wholesale."*  An  "electric  utility" 
includes  "any  person  .  .  .  which  sells 
electric  energy."  '  The  statute 
specifically  includes  the  Tennessee 
Valley  Authority  (TVA)  within  the 
definition  of  "electric  utility"  and 
specifically  excepts  Federal  power 
marketing  authorities  from  this 
definition.*  Section  3(4)  of  the  FPA 
defines  "person"  as  an  individual  or 
corporation.*  Section  3(3)  of  the  FPA 
defines  "corporation"  to  include  "any 
organized  group  of  persons,  whether 
incorporated  or  not."  »o  Order  No.  558 
noted  that,  because  cooperatives  fall 
within  the  definition  of  "corporation," 
they  are  persons  that  sell  electric 
energy,  and,  as  such,  are  "electric 
utilities"  and  are,  therefore, 
"transmitting  utilities"  if  they  own  or 
operate  transmission  facilities  used  for 
wholesale  sales. 


•  16  U.S.C  796(C3). 
'  16  U.S.C  796(22). 
•W. 

•  16  U.S.C  796(4). 
">16U.S.C  796(3). 
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-Alabama  Electric  dismisses  this 
analysis  as  "definitional  hopscotch."  ii 
However,  the  fact  is  that  Alabama 
Electric  confuses  jurisdiction  over 
public  utilities,  which  are  subject  to  the 
full  panoply  of  Commission  jurisdiction 
under  the  FPA,  and  jurisdiction  over 
electric  utilities  and  transmitting 
utilities,  which  in  some  cases  (i.e., 
where  they  are  not  also  public  utilities) 
are  subject  only  to  limited  jurisdiction, 
primarily  under  sections  210-213  and 
316AoftheFPA. 

As  a  fundamental  matter,  Alabama 
Electric  overlooks  the  very  broad 
definitions  of  "person"  and  of 
"corporation,"  which  were  part  of  the 
FPA  when  Congress  in  PURPA  added 
the  definition  of  "electric  utility."  Had 
Congress  not  wanted  cooperatives  to  be 
"electric  utilities"  for  the  purposes  of 
the  Commission's  authority  over 
transmission  service,  it  would  have  said 
so  in  defining  the  term  "electric 
utility."  II 

While  Alabama  Electric  argues  that 
the  absence  of  a  specific  reference  to 
cooperatives  means  that  Congress  meant 
to  exclude  them,  we  find  that  this  is  not 
a  reasonable  reading  of  the  statute.  ■' 
The  definition  of  "electric  utility," 
which  explicitly  uses  the  terra 
^'person,"  which,  in  turn,  explicitly  uses 
the  term  "corporation,"  is  broadly 
inclusive.  The  term  does  not  list  every 
entity  that  it  includes.  It  makes  sense 
that  Congress  would  specifically 
mention  only  those  entities  that  were 
not  to  be  included,  or  that  would 
otherwise  be  excluded  by  the 
definitions  already  in  the  statute 
(municipalities,  which  were  specifically 
excluded  from  the  preexisting 
definition  of  "corporation").  In  these 
circiunstances  specific  mention  of  TVA 
only  demonstrates  that  Congress 


intended  to  include  TVA  when  it  was 
specifically  excluding  federal  power 
marketing  agencies.  The  inclusion  of 
TVA  does  not  demonstrate  that 
Congress  intended  to  exclude 
completely  unrelated  entities,  such  as 
cooperatives. 

Alabama  Electric  disagrees  with  this 
view  of  the  statute;  it  implies  that 
because  Congress  explicitly  included 
one  entity,  the  TVA,  within  the  FPA 
definition  of  "electric  utility."  it 
intended  to  exclude  cooperatives  from 
the  definition.'*  But  a  term  of  inclusion 
is  usually  a  term  of  enlargement  rather 
than  an  expression  of  limitation.''  )ust 
because  Congress  included  TVA  does 
not  mean  it  intended  to  exclude  any 
other  category  of  entities  that  fit  within 
the  definition  that  it  was  adopting.  Nor 
need  we  infer  from  the  definition  the 
entities  excluded  from  it.  When 
Congress  wanted  to  exclude  certain 
entities  from  the  term  "electric  utility." 
it  did  so  explicitly,  and  the  only  entities 
that  it  excluded  from  the  term  were 
Federal  power  marketing  agencies.  *<^ 
Congress  likewise  could  have  excluded 
cooperatives  from  the  term,  but  chose 
not  to. '7 

What  Alabama  Electric  refers  to  as 
"definitional  hopscotch"  ■■  is  nothing 
more  than  the  standard  way  to  construe 
the  meaning  of  a  statute  containing  a 
series  of  definitions  that  depend  on  each 
other  for  clarity.  It  is  well  settled  that: 

(S)tatutory  definitions  of  words  used 
elsewhere  in  the  same  statute  furnish  such 
authoritative  evidence  of  legislaUve  intent 
and  meaning  that  they  are  usually  given 
controlling  effect  *  *  *.  Such  internal 
legislative  construction  is  of  the  highest 


"  Alabama  Elactric  Raqueat  for  RehMring  at  2. 

■'CongreM  in  th«  Energy  Policy  Act  amendod  the 
FPA  section  3(22)  definition  of  "electric  utility"  by 
adding  the  phrase  "(including  any  municipality)." 
This  \*  because  municipalities  were  explicitly 
excluded  from  the  FPA  definition  of  "corporation" 
and  therefore  were  not  "persons."  Thus,  just  as 
Congraes  added  "municipality."  Congress  could 
easily  have  clarifled  that  cooperatives  were  not 
intended  to  be  covered.  The  tact  is  that  Congress 
did  not 

"It  is  important  to  note  that  section  211  of  the 
FPA.  a*  added  by  PURPA,  gave  the  Commission 
explicit  authority  to  order  electric  utilities — not  |ust 
public  utililiee— to  wheel  power,  assuming  the 
statutory  criteria  were  met.  Electric  utilitiaa 
encompass  a  broader  group  of  entities  than  do 
public  utililiee.  For  example,  while  Congress  did 
not  explicitly  state  that  the  Commission's  auttuKity 
under  section  211  extended  to  electric  utilities 
located  within  the  Electric  Reliability  Council  of 
Texas,  the  Commission,  based  on  the  plain  meaning 
of  the  section  3(22),  concluded  it  has  jurisdiction. 
See  Central  Power  and  Light  Company,  el  ai,  8 
FERClei.OeSat  61.219  (1979).  Such  a  plain 
meaning  approach  is  equally  appropriate  in  this 
situation. 


■' Alabanui  Electric  Request  for  Rehearing  at  S 
("In  enacting  PURPA,  Congress  was  explicit  and 
unambiguous  when  it  wanted  to  include  an  entity 
such  as  TVA  within  a  definition."). 

•>  Federal  Land  Bank  of  St.  Paul  v.  Bismarli 
Lumber  Co.,  314  U.S.  9S,  9&-100  (1941):  Federal 
Election  Conun.  v.  Mass.  Citizens  (or  Life.  769  F.2d 
13. 17  (1st  Cir.  1985).  affd.  479  U.S.  238  (1986): 
American  Fed.  of  Tel.  k  Radio  Ariists  v.  N.LR.B., 
462  F.2d  687.  889-90  (DC.  Cir  1972):  2a  Norman 
|.  Singer,  Sutherland,  Statutes  and  Statutory 
Construction  152  I5th  ed.  1992). 

'•16  U.S.C  796(22). 

■''Alabama  Electric's  arguments,  carried  to  their 
logical  conclusion,  would  require  a  finding  not  only 
that  cooperatives  which  own  or  operate  electric 
power  transmission  facilities  used  for  the  sale  of 
electric  energy  at  wholesale  could  not  be  required 
to  provide  information  pursuant  to  section  213(b) 
or  wheeling  pursuant  to  section  21 1,  but  also  that 
a  large  number  of  cooperatives  could  not  apply  for 
a  section  211  wheeling  order.  Under  Alabama 
Electric's  reasoning,  cooperatives  that  are  not 
persons  generating  electric  energy  for  sale  for  resale, 
see  section  211(a),  i.e.  all  distribution-only 
cooperatives,  would  not  be  able  to  seek  a  wheeling 
order  under  section  211.  We  do  not  believe  that 
Congreaa  intended  to  exclude  hundreds  of 
distribution-only  cooperatives  from  the  ability  to 
seek  a  211  order. 

•■Alabama  Electric  Request  for  Rehearing  at  2. 


value  and  prevails  over  *  *  *  other  extrinsic 
aids.  [I'l 

The  construction  that  the  Commission 
has  given  to  the  terms  "electric  utility" 
and  "transmitting  utility"  also  results  in 
no  incongruity  and  does  not  distort  or 
defeat  the  intent  of  PURPA  or  of  the 
Energy  Policy  Act.  Rather,  it  gives  full 
effect  not  only  to  all  of  the  neces.sary 
terms  of  PL'RJPA  and  of  the  Energy 
Policy  Act.  but  also  to  the  statutes' 
purposes.  The  construction  that  the 
Commission  has  given  to  the  terms 
"electric  utility"  and  "transmitting 
utility"  is  thus  not  only  a  fair 
interpretation  of  the  meaning  of  tlie 
words  as  found  in  the  statute  but  also 
is  consistent  with  Congress'  purpose  in 
enacting  the  statute,  as  discussed  below. 

Alabama  Electric  argues  that,  when 
Congress  amended  the  Federal  Power 
Act  in  PURPA,  it  was  aware  of 
Dairyland  and  Salt  River,  and  thus  knew 
that  the  Commission  had  no  jurisdiciion 
over  cooperatives  as  "public  utilities." 
According  to  Alabama  Electric,  the 
absence  from  the  legislative  history  of 
any  discussion  of  those  cases  indicates 
that  Congress  did  not  intend  the 
Commission  to  have  jurisdiction  over 
cooperatives.  ^ 

We  do  not  agree  with  this  reading  of 
the  legislative  history.  In  fact,  the 
legislative  history  of  PURPA  suggests 
that,  when  Congress  passed  PURPA  in 
1978.  it  intended  to  include 
cooperatives  within  the  Commission's 
transmission  jurisdiction.  PURPA 
resulted  from  Congress'  awareness  that 
the  Nation  was  facing  an  energy 
shortage.  One  of  the  measures  that 
Congress  adopted  to  meet  that  shortage 
was  to  add  section  211  to  the  FPA, 
giving  the  Commission  specific 
authority,  in  certain  instances,  to  order 
transmission  service.  In  doing  so. 
Congress  did  not  exclude 
cooperatives.^' 
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'•Sierra  Club  v.  Clark,  755  F.2d  608, 613  (ftih  Cir. 
1985)  (quoting  from  lA  Norman  |.  Singer. 
Sutherland.  Statutes  and  Statutory  Construction  310 
(4th  ed.  1972)). 

x>  Alabama  Electric  Request  for  Rehearing  at  4-5. 

2'  H.R.  Rep.  No.  1750,  esth  Cong.,  2d  Sess.  67. 
91-92  (1978):  see  also  id.  at  64.  66:  H.R.  Rep.  No. 
496.  95th  Cong.,  1st  Sess..  Part  4  at  151  (1977).  The 
National  Energy  Act,  an  earlier  version  of  the 
legislation  that  became  PURPA,  defined  "electric 
utility"  as  "any  person,  Stale  Agency  or  Federal 
Agency,  which  sells  electric  energy."  This  is 
precisely  the  definition  of  the  term  that  appears  in 
section  3(4)  of  PURPA.  Compare  H.R.  Rep.  No.  496, 
95th  Cong.  1st  Sess.,  Pan  4  at  133  with  16  U.S.C. 
2602(4).  The  Senate  Committee  Report  on  the 
Public  Utility  Regulatory  Policies  Act  of  1977  (the 
1977  PURPA)  tracks  the  description  of  cooperatives 
and  their  place  in  the  electric  utility  industry  that 
appears  in  the  House  Committee's  report  on  H.R. 
6831.  The  1977  PURPA  would  also  have  given  the 
Commission  general  authority  to  order  transmission 
service.  See  S.  Rep.  No.  442.  95th  Cong.,  1st  Sess. 
M  7-10.  32.  Moreover,  the  House  Committee 


Congress'  silence  with  respect  to 
Dairyland  and  Salt  River  is  not 
surprising;  in  PURPA,  Congress  was  not 
giving  the  Commission  authority  over 
REA-funded  cooperatives  as  public 
utilities.  Rather.  Congress  gave  the 
Commission  new  authority  to  order 
interconnection  and  wheeling,  but  (as 
discussed  infra]  also  provided  that  the 
exercise  of  such  authority,  in  and  of 
itself,  would  not  make  such  entities 
public  utilities.  There  was,  then,  no 
need  to  address  Dairyland  and  Salt 
Biver. 

There  is  further  evidence  in  the 
legislative  history  that  this  view  is 
correct.  The  Senate's  final  debates  on 
the  PURPA  Conference  Report  reveal 
that  sections  210.  211,  and  212  arose 
partly  in  response  to  a  situation  in 
which  the  Electric  Reliability  Coimcil  of 
Texas  (ERGOT),  which  contains  a  major 
portion  of  the  electric  utilities  in  Texas, 
had  operated  in  electrical  isolation  from 
the  rest  of  the  United  States  for  a 
number  of  years.  Several  of  the  major 
utilities  in  ERCOT  strongly  opposed 
interconnection  between  ERCOT  and 
the  Southwest  Power  Pool. 22  Explaining 
the  rationale  behind  the  jurisdiction  that 
Congress  was  giving  to  the  Commission 
in  sections  210,  211  and  212  to  order 
interconnection  and  transmission 
service.  Senator  Domenici,  a  member  of 
the  Senate  Energy  and  Natural 
Resources  Committee  and  one  of  the 
conferees,  stated: 

The  old  act  dearly  defined  a  limited  area 
of  jurisdiction,  after  which  if .  .  .  (the 
Federal  Power  Commission)  had  jurisdiction 
they  had  very  broad  jurisdiction  with 
reference  to  the  companies.  Then  .  .  . 
(ERCOTI  comes  along,  and  we  are  not  willing 
to  give  the  Federal  Power  Conunission  ■ 
broad  jurisdiction  for  these  kinds  of  cases 
over  which  they  had  no  jurisdiction 
intrastate,  totally  intrastate  distributors,  for 
instance,  as  one;  REA  as  one,  municipally 
owned  is  another,  but  rather  we  are  saying 
if  that  kind  of  non-jurisdictioaal  sitxiation 
exists  the  parties  or  a  State  commission  can 
ask  the  Federal  Power  Commission  to  assume 
jurisdiction  for  the  very  limited  purposes 
stated  here,  the  interconnect  we  have 
described  here  so  specifically." 

By  the  time  Congress  enacted  PURPA 
in  1978.  cooperatives  were  no  longer 
merely  radial  operations,  supplying 


surveyed  the  electric  industry  and  described  the 
place  of  cooperatives  within  the  industry  in 
considerable  detail.  See  H.R.  Rep.  No.  496.  95tb 
Cong.  1st  Sesa.  Part  4,  at  126-133  (1977). 

"See  Remarks  of  Senator  Bartlett,  Senator  from 
Oklahoma,  a  member  of  the  Senate  Committee  on 
Energy  and  Natural  Resources  and  one  of  the 
conferees,  regarding  the  provisions  of  sections  202 
through  204  of  PURPA,  which  became  sections  210, 
211.  and  212  of  the  FPA.  124  Cong.  Rec.  517808 
(October  9, 1978). 

"123  Cong.  Rac.  $l«37S  (October  S, 
1977Kemphasis  supplied). 


electric  energy  to  farms.  Many,  if  not 
most,  cooperatives  were  connected  to 
the  national  transmission  system  and 
often  received  their  electric  energy  from 
other  utilities.  When  Congress  decided 
to  increase  the  efficiency  of  electric 
transmission  and  stimulate  competition 
in  the  bulk  power  supply  market,  it 
noted  the  {M>sition  of  cooperatives 
within  the  electric  utility  industry  and 
fashioned  a  definition  of  "electric 
utility"  broad  enough  to  include 
cooperatives  among  the  entities  over 
which  the  Commission  has  jurisdiction 
when  ordering  interconnection  and 
transmission  service.  The  Conference 
Report  on  PURPA  highlighted  this 
inclusion  when  it  noted  that  PURPA 
gave  the  Commission  certain  "limited 
jurisdiction  .  .  .  for  electric 
utilities  .  .  .  not  otherwise  subject  to 
Commission  jurisdiction  under  part  II  of 
the  act."  24 

Alabama  Power  further  argues  that 
even  if  rural  coopo^ves  wen  found  to 
be  entities  described  in  sections  210, 
211  and  212,  section  201(b)(2)  limits  . 
Commission  jurisdiction  to  require 
compliance  with  the  reporting 
requirements  under  section  213."  As 
discussed  below,  this  argument  is 
simply  misplaced. 

Sections  211  and  212.  as  enacted  in 
PURPA,  provided  that  certain  entities, 
including  any  "electric  utility,"  could 
seek  an  order  requiring  transmission 
services  from  any  other  "electric 
utility."  Because  electric  utilities  are  not 
all  pubHc  utilities  otherwise  subject  to 
the  Commission's  jurisdiction  under  the 
FPA.  section  211  broadened  the 
category  of  entities  over  whom  the 
Commission  had  transmission 
jurisdiction.  However,  Congress  also 
added  section  201(b)(2)  to  the  FPA.  to 
specify  that  compliance  with  an  order 
under  the  Commission's  new  authority 
over  interconnection  and  transmission 
services  (sections  210.  211  and  212  of 
the  FPA)  "shall  not  make  an  electric 
utility  or  other  entity  subject  to  the 
jurisdiction  of  the  Commission  for  any 
purposes  other  than  [for  purposes  of 
carrying  out  such  provision  or  for 
purposes  of  applying  the  FPA's 
enforcement  authorities  with  respect  to 
such  provisions]."  26  In  other  words. 
Congress  ensured  that  compliance  with 
an  order  under  210,  211  or  212,  in  and 
of  itself,  does  not  subject  an  entity  to  the 
Commission's  jurisdiction  as  a  public 
utility.  When  Congress  in  the  Energy 
Policy  Act  changed  the  potential  target 


"H.R.  Rep.  No.  1750.  95th  Cong.,  2d  Sess.  93 
(1978):  see  also  id.'at  94-95. 

^  Request  for  Rehearing  at  6. 

>»16  U.S.C.  824(bK2).  See  H.R.  Rep.  Na  1750. 
gsth  Cong.,  2nd  Sess.  at  95  (1978). 


of  a  section  211  order  from  any  "electric 
utility"  to  a  "transmitting  utility,"  it  did 
not  change  section  201  (bM2). 

Section  2(^1  (bK2)  provides  Alabama 
Electric  no  help.  The  provision  is 
important  if  an  entity  must  comply  with 
an  order  of  the  Commission  under  210, 
211  or  212.  The  Commission  has  not 
issued  such  an  order  to  Alabama 
Electric.  Moreover,  even  if  it  did  issue 
such  an  order,  and  even  if  section 
201(b)(2)  were  brought  into  play,  this 
would  have  no  implications  re^rding 
section  213  jurisdiction. 2^ 

In  the  Energy  Policy  Act,  Congress 
directed  the  Commission  to  obtain 
information  imder  section  213(b) 
precisely  to  aid  implementation  of  the 
expanded  authority  to  order 
transmission  services  imder  section 
211. M  Entities  requesting  transmission 
service  orders  are  first  required  to  make 
requests  for  transmission  service  to  the 
transmitting  utility,  and  the  type  of 
information  that  the  Commission  is 
gathering  in  Order  No.  558  is  the  type 
of  information  that  an  entity  may  need 
to  make  such  a  request."  To  carry  out 
our  responsibilities  imder  section 
213(b).  the  Commission  must  otitain  this 
information  from  all  transmitting 
utilities,  including  those  which  are 
electric  cooperatives. 

Based  on  our  reading  of  the  statutory 
language,  the  statutory  purpose,  the 
legislative  history  and  the  case  law,  we 
conclude  that  the  new  reporting 
requirements  apply  to  cooperatives 
which  own  or  operate  electric  power 
transmission  facilities  which  are  used 
for  the  sale  of  electric  energy  at 
wholesale.  We  will,  therefore,  deny 
Alabama  Electric's  request  for 
rehearing.^ 


'''Of  course,  a  transmitting  utility  subject  to 
section  213(b}  that  is  not  a  public  utility  will  not 
become  a  public  utility  by  virtue  of  its  compliance 
with  section  213(b)  or  with  our  final  rule. 

"While  the  entities  that  could  be  subject  to  a 
section  211  order  were  oarrowed.  the  Commission's 
ability  to  order  transmission  was  made  easier  as  a 
result  of  the  Energy  Policy  Act  amendments. 

>*  Moreover,  we  note  that  in  1981  and  1982.  in 
compliance  with  the  Commission's  qualifying 
lacility  regulations.  Alabama  Electric,  as  a  "non- 
regulated  electnc  utihty,"  16  U.S.C  2602(9) 
(emphasis  supplied),  filed  reports  with  the 
Conunission,  indicating  how  it  would  comply  with 
section  210  of  PURPA.  See  Alabama  Electric 
Cooperative  PURPA  Implementation  Plan,  filed 
March  23.  1981.  revised  |uly  12. 1982.  Docket  No. 
IR-000-273.  (Alabama  Electric  filed  under  a  then- 
existing  Commission  regulation  that  appeared  at  18 
CFR  292.401(c).  The  Commission  has  since  deleted 
this  regulation).  Alabama  Electric  apparently 
believed  that  it  was  an  electric  utility  as  defined  in 
section  3(4)  of  PURPA  (any  person  .  .  .  which  sells 
electric  energy)  but  not  an  electric  utility  as  defined 
in  the  FPA  definitions. 

»  We  also  note  that  under  S  141.51  of  the 
Commission's  regulations,  18  CFR  14U1.  any 
electric  utility,  as  defined  under  PURPA  section 

Cootinuad 
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The  Commission  orders: 

Alabama  Electric's  request  for 
rehearing  is  hereby  denied. 

By  the  Commission. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  93-30549  Filed  12-14-93;  8:45  ami 

WUMO  CODC  fTIT-ei-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  177 
[Docket  No.  01 F-0358] 

Indirect  Food  Additives:  Polymers 

agency:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Final  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  styrene  block  polymers 
with  1.3-butadiene,  hydrogenated.  as 
components  of  articles  that  contact  food. 
Thts  action  is  in  response  to  a  petition 
filed  by  VV.  R.  Grace  &  Co. 
DATES:  Effective  December  15. 1993; 
written  objections  and  requests  for  a 
hearing  by  January  14.  1994. 
ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
rm  1-23. 12420  Parklawn  Dr.. 
Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  N.  Harrison,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
216),  Food  and  Drug  Administration. 
200  C  St.  SW..  Washington.  DC  20204, 
202-254-9500. 

SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
September  30. 1991  (56  FR  49485).  FDA 
announced  that  a  food  additive  petition 
(FAP  0B4231)  had  been  filed  by  W.  R. 
Grace  &  Co.  (Dewey  and  Almy  Division) 
55  Hayden  Ave..  Lexington,  ME  02173. 


proposing  that  §  177.1210  Qosures  with 
sealing  gaskets  for  food  containers  (21 
CFR  177.1210)  be  amended  to  provide 
for  the  safe  use  of  styrene  block 
polymers  with  1.3-butadiene. 
hydrogenated.  as  components  of  articles 
that  contact  food.  The  agency  concludes 
that  although  the  additive  will  be  used 
exclusively  in  the  manufacture  of 
closures  for  food  containers,  it  is  more 
properly  regulated  under  §  177.1810 
Styrene  block  polymers  (21  CFR 
177.1810). 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material  and 
concludes  that  the  proposed  use  of  the 
food  additive  is  safe,  and  that 
§  177.1810  should  be  amended  as  set 
forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)).  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  21  CFR 
171.1(h).  the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m..  Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  January  14. 1994,  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  wjth 
particularity  the  provisions  of  the 


regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documen:s 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  thi ; 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  177 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissiomir 
of  Food  and  Drugs  and  redelegated  to 
the  Director.  Center  for  Food  Safety  and 
Applied  Nutrition.  21  CFR  part  177  is 
amended  as  follows: 

PART  177— INDIRECT  FOOD 
ADDITIVES:  POLYMERS 

1.  The  authority  citation  for  21  CFR 
part  177  continues  to  read  as  follows: 

Authority:  Sees.  201.  402. 409.  721  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C.  321.  342.  348.  379e). 

2.  Section  177.1810  is  amended  in  the 
table  in  paragraph  (b)  by  redesignating 
entry  3  as  entry  3  (i)  and  revising  it  and 
by  adding  new  entry  3  (ii)  to  read  as 
follows: 

§  1 77. 1 81 0    Sty rene  block  polymers. 

•        *        •        *        • 

(b)  Specifications: 


3(4).  16  use.  2602(4).  operating  a  control  area 
must  complete  and  file  with  the  CommiMion  the 
applicable  schedule*  in  FERC  Form  No.  ElA-714. 
Alabama  Electric  has  been  filing  those  schedules  for 
years  and  filed  them  again  this  year.  Yet  the  PURPA 


definition  of  "elecUic  utility"  is  virtually  identical 
to  the  FPA  definition  of  the  same  term,  and  there 
is  no  more  legislative  direction  specific  to  the 
PURPA  definition  than  to  the  FPA  definition. 
Alabama  Electric  can  hardly  concede  that  it  is  an 


"electric  utility"  for  the  purposes  of  PURPA.  and 
still  maintain  that  it  is  not  an  "electric  utility" 
under  the  virtually  identical  FPA  definition  of  the 
lerpi. 
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Styrene  t)lock  potymers 


3.  (i)  Styrene  block  polymers  witti  1,3- 
butadiene,  hydrogenated  (CAS  Reg. 
No.  66070-58-4):  kx  use  as  articles 
or  as  components  of  articles  that 
contact  food  of  Types  I,  II.  IV-B,  VI, 
Vll-B,  and  VIII  identified  in  Table  1 
in  §  176.170(c)  of  this  chapter. 

(ii)  Styrene  bkxk  polymers  with  1 ,3-bu- 
tEidiene,  hydrogenated  (CAS  Reg. 
No.  66070-58-4):  for  use  at  levels 
not  to  exceed  42.4  percent  t>y 
weight  as  a  component  of  cfosures 
with  sealing  gaskets  that  woukj  con- 
tact food  of  Types  III,  IV-A,  V,  VII- 
A,  VIII,  and  IX  identified  in  Table  1 
In  §  176.170(c)  of  this  chapter,  and 
In  cofKlitfon  of  use  D  as  described 
under  Table  2  in  §  176.170(c)  of  this 
chapter. 


Molecular 
weight  (mint- 
mum) 


16,000 


16,000 


Sokjbility 


do 


do 


Glass  transitfon 
points 


-50  "C  (-58  "F) 
to  -30  "C  (-22 
"F)  and  92  'C 
(198  "F)  to  98 
•C  (208  "F). 


do 


Maximum  extractable 

fraction  in  distiHed 
water  at  specif^  tem- 
peratures, times,  and 
thicknesses 


0.002  mg/cm^  (0.01 
mgTirP)  of  surface  at 
reflux  temperature 
for  2  hr  on  a  0.071 
cm  (0.028  in)  thick 
sample. 

do „ 


:  hted:  December  6, 1993. 

Fred  R.  Shank, 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 

IFR  Doc  93-30431  Filed  12-14-93;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Parole  Commission 

28CFRPan2 

Paroling,  Recommitting,  and 
Supervision  Federal  Prisoners: 
Prisoners  Transferred  to  the  United 
States  Under  Prisoner-Exchange 
Treaties 

AQENCY:  Parole  Commission.  Justice. 
ACTION:  Interim  rule  with  request  for 
public  comment. 

SUMMARY:  The  U.S.  Parole  Commission 
is  amending  its  regulation  concerning 
transfer  treaty  prisoners  to  suspend  tbe 
requirement  for  a  downward  adjustment 
of  15  percent  from  the  release  date 
determined  by  the  Commission  under 
18  U.S.C.  4106A  and  to  remove  a 
provision  authorizing  the  Commission 
to  reopen  a  decision  if  the  prisoner  is 
denied  good  time  credit  for  prison 
misconduct.  The  amendment  reflects 
the  new  policy  of  the  U.S.  Bureau  of 
Prisons  which  now  deducts  foreign  and 
domestic  good  time  credits  from  the 
release  date  set  by  the  Commission 
under  18  U.S.C.  4106A.  The  15  percent 
downward  adjustment  was  instituted  by 
the  Commission  to  compensate 


transferees,  whose  release  dates  are  set 
pursuant  to  the  sentencing  guidelines, 
for  the  absence  of  the  statutory  good 
time  deductions  that  would  reduce  the 
guideline  sentences  of  similarly-situated 
U.S.  Code  offenders.  An  interim  rule 
suspending  that  downward  adjustment 
is  necessary  because,  in  three  judicial 
circuits,  federal  appellate  courts  have 
now  ruled  that  the  U.S.  Bureau  of 
Prisons  must  deduct  a  transferee's 
foreign  and  domestic  good  time  credits 
under  18  U.S.C.  4105(c)(1)  from  the 
release  date  established  by  the 
Commission. 

DATES:  Effective  Date:  The  interim  rule 
takes  effect  December  15, 1993. 
Comments:  Comments  must  be 
submitted  by  February  14, 1994  in  order 
to  be  received  by  the  Commission  prior 
to  consideration  of  a  final  rule. 
ADDRESSES:  Send  comments  to  Richard 
K.  Preston,  Office  of  General  Counsel, 
U.S.  Parole  Commission,  5550 
Friendship  Blvd.,  Chevy  Chase, 
Maryland  20815. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  K.  Preston,  Office  of  General 
Counsel,  U.S.  Parole  Commission, 
Telephone  (301)  492-5959. 

SUPPLEMENTARY  INFORMATION:  The  U.S. 
Parole  Commission  introduced  the  15 
percent  downward  adjustment  in 
release  dates  for  transferees  and  the 
reopening  for  institutional  misconduct 
at  58  FR  30703  (May  27. 1993).  The 
Commission  announced  that  it  was 
adopting  a  provision  that  required  each 
release  date  determined  under  18  U.S.C. 
4106A  contain  at  15  percent  downward 
adjustment  recognizing  that  under  tbe 


Maximum  extractat)te 

fractkx)  in  50  percent 

ethanol  at  specified 

temperatures,  times, 

and  thicknesses 


0.002  mg/cmJ  (0.01 
mgf\ru)  of  surface  at 
66  "t;  (150  °F)  for  2 
hr  on  a  0.071  cm 
(0.028  in)  thick  sam- 
ple. 

Do. 


Bureau  of  Prisons  policy  in  effect  at  the 
time,  that  all  good  time  (both  foreign 
and  domestic)  was  deducted  from  the 
full  term  of  the  foreign  sentence 
pursuant  to  18  U.S.C.  4105.  The 
Commission  recognized  that  this 
interpretation  of  the  law  raised  a 
legitimate  concern  about  disparity 
between  transferees  and  similarly- 
situated  U.S.  Code  offenders  as  well  as 
problems  of  discipline  for  the  Bureau  of 
Prisons.  To  ameliorate  this  disparity,  the 
Commission  adopted  the  15  percent 
adjustment  to  reflect  the  potential  good 
time  that  would  reduce  the  guideline 
sentence  of  a  similarly-situated  U.S. 
Code  offender.  The  rule  also  instituted 
a  means  for  modifying  the  adjusted 
release  date  if  the  transferee  violated 
prison  rules.  This  reopening  was  found 
to  be  necessary  because  under  the 
Bureau  of  Prisons  policy  then  in  effect, 
the  withholding  of  good  time  credit 
pursuant  to  18  U.S.C.  3624(b)  only  had 
a  real  impact  in  cases  where  the 
Commission  had  continued  the 
transferee  to  expiration  of  his  foreign 
sentence. 

Since  that  time,  three  federal 
appellate  courts  (see  Ajala  v.  United 
States  Parole  Comm'n.  997  F.2d  651 

(9th  Cir.).  reh'g  denied, F.2d. 

(9lh  Cir.  Oct.  13,  1993);  Trevino- 


Casares  v.  United  States  Parole 
Comm'n,  992  F.2d  1086  (10th  Cir.), 

reh'g  denied. F.2d (10th 

Cir.  Aug.  10, 1993);  Asare  v.  United 
States  Parole  Comm'n,  2  F.3d  540  (4th 
Cir.  1993))  have  held  that  the  Bureau  of 
Prisons  must  deduct  the  offender's 
foreign  and  domestic  service  credits 
fitjm  the  release  date  established  by  the 
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U.S.  "Parole  Commission  under  18  U.S.C 
4106A.  These  courts  have  found  that 
Congress  intended  that  a  release  date  be 
treated  as  a  new  sentence  for  good  time 
calculation  purposes.  In  light  of  these 
decisions,  the  Bureau  of  Prisons  has 
decided  to  apply  the  foreign  and 
domestic  good  behavior  credits  to  the 
release  data  set  by  the  Commission. 

Accordingly,  for  transferees  in  whose 
cases  the  Bureau  of  Prisons  will  apply 
foreign  and  domestic  good  time  credits 
to  the  4106A  release  date,  the  15  percent 
downward  adjustment  must  be 
suspended  in  order  to  avoid  giving  the 
transferee  more  credits  than  are 
deserved.  Similarly,  since  the  Bureau  of 
Prisons  can  now  adequately  sanction  a 
transferee  for  an  institutional  rule 
infiraction,  the  Commission  must 
suspend  the  reopening  provision 
adopted  in  May.  1993.  at  28  CFR 
2.62(k)(7).  At  the  present  time,  the 
Bureau  of  Prisons  is  correctly  treating 
the  original  release  date  established  by 
the  Commission  under  the  sentencing 
guidelines  before  the  15  percent 
adjustment  as  the  baseline  for  service 
credit  deductions.  This  interim  rule 
confirms  that  practice,  and  precludes  an 
underserved  windfall  for  transfer  treaty 
prisoners  as  well  as  prevents  any  double 
sanction  for  an  institutional  rule 
infraction. 

Implementation 

This  rule  will  be  applied  at  all 
transfer  treaty  hearings  held  after  this 
date.  The  rule  is  also  to  be  applied 
retroactively  to  prior  determinations 
where  the  Commission  adjusted  the 
guidelines  release  date  by  15  percent 
and/or  reopened  a  case  under  28  CFR 
2.62(k)(7).  The  rule  will  not  apply  to 
transferees  who  have  already  been 
released  and  it  will  not  serve  to  modify 
or  reduce  any  period  of  supervised 
release  that  a  transferee  is  now  serving. 

Executive  Order  12291  and  Regulatory 
Flexibility  Statement 

The  U.S.  Parole  Commission  has 
determined  that  this  rule  is  not  a  major 
rule  within  the  meaning  of  Executive 
Order  12291.  This  rule  will  not  have  a 
significant  economic  impact  upon  a 
substantial  number  of  small  entities, 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  605(b). 

List  of  Subjects  in  28  CFR  Part  2 

Administrative  practice  and 
procedure,  probation  and  parole, 
prisoners. 

Accordingly,  the  U.S.  Parole 
Commission  adopts  the  following 
amendment  to  28  CFR  Part  2. 


Th&Amendments 

1.  The  authority  citation  for  28  CFR 
part  2  continues  to  read  as  follows: 

Authority:  18  U.S.C.  4203(a)(1)  and 
4204(a)(6). 

2.  28  CFR  Part  2.  §  2.62  is  amended 
by  revising  the  second  sentence  of 
paragraph  (a)(5)  to  read  as  set  forth 
below. 

3.  28  CFR  Part  2.  §  2.62  is  further 
amended  by  revising  paragraph  (i)(2)  to 
read  as  set  forth  below. 

4.  28  CFR  Part  2.  §  2.62  is  further 
amended  by  removing  paragraph  (k)(7) 
and  by  redesignating  paragraph  (k)(8)  as 
new  paragraph  (k)(7). 

S  2.62    Prisoners  transferred  pursuant  to 
treaty. 

(a)  AppUcabHity,  jurisdiction  and 
statutory  interpretation. 

•  •        •        •        * 

(5)  *  •  *  However,  the  release  date 
shall  be  treated  by  the  Bureau  of  Prisons 
as  if  it  were  the  full  term  date  of  a 
sentence  for  the  purpose  of  establishing 
a  release  date  pursuant  to  18  U.S.C. 
4105(c)  and  18  U.S.C.  3624(a).  The 
Bureau  of  Prisons  release  date  shall 
supersede  the  release  date  established 
by  the  Parole  Commission  under  18 
U.S.C.  4106A  and  shall  be  the  date  upon 
which  the  transferee's  period  of 
supervised  release  commences. 

(i)  Final  decision. 

•  •        •        •        • 

(2)  Whenever  the  Bureau  of  Prisons 
applies  service  credits  under  18  U.S.C. 
4105  to  a  release  date  established  by  the 
Commission,  the  release  date  used  fey 
the  Bureau  of  Prisons  shall  be  the  date 
established  by  the  Parole  Commission 
pursuant  to  the  sentencing  guidelines 
and  not  a  date  that  resulted  from  any 
adjustment  made  to  achieve  comparable 
punishment  with  a  similarly-situated 
U.S.  Code  offender.  The  application  of 
service  credits  under  18  U.S.C.  4105 
shall  supersede  any  previous  release 
date  set  by  the  Commission.  The 
Commission  may.  for  the  purpose  of 
facilitating  the  application  of  service 
credits  by  the  Bureau  of  Prisons,  reop)en 
any  case  on  the  record  to  clari  fy  the 
correct  release  date  to  be  used,  and  the 
period  of  supervised  rulease  to  be 
served. 
*        •        •        •        • 

Dated:  November  5, 1993. 
Edward  D.  Reilly,  Jr.. 
Chairman,  U.S.  Parole  Commission. 
|FR  Doc  93-30529  Filed  12-14-93;  8:45  am] 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Parts  2619  and  2676 

Valuation  of  Plan  Benefits  in  Single- 
Employer  Plans;  Valuation  of  Plan 
Benefits  and  Plan  Assets  Following 
Mass  WittKlrawal;  Amendments 
Adopting  Additional  PBGC  Rates 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  amends  the 
Pension  Benefit  Guaranty  Corporation's 
("PBGC's")  regulations  on  Valuation  of 
Plan  Benefits  in  Single-Employer  Plans 
(29  CFR  part  2619)  and  Valuation  of 
Plan  Benefits  and  Plan  Assets  Following 
Mass  Withdrawal  (29  CFR  part  2676). 
Part  2619  contains  the  interest 
assumptions  that  the  PBGC  uses  to 
value  benefits  under  terminating  single- 
employer  plans.  Part  2676  contains  the 
interest  assumptions  for  valuations  of 
multiemployer  plans  that  have 
undergone  mass  withdrawal.  The 
amendments  set  out  in  this  final  rule 
adopt  the  interest  assumptions 
applicable  to  single-employer  plans 
with  termination  dates  in  January  1994. 
and  to  multiemployer  plans  with 
valuation  dates  in  January  1994. 
EFFECTIVE  DATE:  January  1. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner.  Assistant  General 
Counsel.  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street,  NW.,  Washington,  DC 
20005-4026,  202-778-8850  (as  of 
December  20, 1993,  use  202-326-^024) 
(202-778-8859  for  TTY  and  TDD  (as  of 
January  24, 1994,  use  202-326-4179)). 
(There  are  not  toll-free  numbers.) 
SUPPLEMENTARY  INFORMATION:  This  rule 
adopts  the  January  1994  interest 
assumptions  to  be  used  under  the 
Pension  Benefit  Guaranty  Corporation's 
("PBGC's")  regulations  on  Valuation  of 
Plan  Benefits  in  Single-Employer  Plans 
(29  CFR  part  2619,  the  "single-employer 
regulation")  and  Valuation  of  Plan 
Benefits  and  Plan  Assets  Following 
Mass  Withdrawal  (29  CFR  part  2676.  the 
"multiemployer  regulation"). 

Part  2619  sets  forth  the  methods  for 
valuing  plan  benefits  of  terminating 
single-employer  plans  covered  under 
title  IV  of  the  Employee  Retirement 
Income  Security  Act  of  1974,  as 
amended  ("ERISA").  Under  ERISA 
section  4041(c),  ail  single-employer 
plans  wishing  to  terminate  in  a  distress 
termination  must  value  guaranteed 
benefits  and  "benefit  liabilities",  i.e.,  all 
benefits  provided  under  the  plan  as  of 
the  plan  termination  date,  using  the 
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formulas  set  forth  in  part  2619,  subpart 
C.  (Plans  terminating  in  a  standard 
termination  may,  for  purposes  of  the 
Standard  Termination  Notice  filed  with 
PBGC,  use  these  formulas  to  value 
benefit  liabilities,  although  this  is  not 
required.)  In  addition,  when  the  PBGC 
terminates  an  underfunded  plan 
involuntarily  pursuant  to  ERISA  section 
4042(a),  it  uses  the  subpart  C  formulas 
to  determine  the  amount  of  the  plan's 
underfunding.  Part  2676  prescribes 
rules  for  valuing  benefits  and  certain 
assets  of  multiemployer  plans  under 
sections  4219(c)(1)(D)  and  4281(b)  of 
ERISA. 

Appendix  B  to  part  2619  sets  forth  the 
interest  rates  and  factors  under  the 
sirjgle-employer  regulation.  Appendix  B 
to  part  2676  sets  forth  the  interest  rates 
and  factors  under  the  multiemployer 
regulation.  Because  these  rates  and 
factors  are  intended  to  refiect  current 
conditions  in  the  financial  and  annuity 
markets,  it  is  necessary  to  update  the 
rates  and  factors  periodically. 

The  PBGC  issues  two  sets  of  interest 
rates  and  factors,  one  set  to  be  used  for 
the  valuation  of  benefits  to  be  paid  as 
annuities  and  one  set  for  the  valuation 
of  benefits  to  be  paid  as  lump  sums.  The 
same  assumptions  apply  to  terminating 
single-employer  plans  and  to 
muhiemployer  plans  that  have 
undergone  a  mass  withdrawal.  This 
amendment  adds  to  appendix  B  to  parts 
2619  and  2676  sets  of  interest  rates  and 
factors  for  valuing  benefits  in  single- 
employer  plans  that  have  termination 
dates  during  January  1994  and 
multiemployer  plans  that  have 
undergone  mass  withdrawal  and  have 
valuation  dates  during  January  1994. 

For  armuity  benefits,  the  interest  rates 
will  be  5.90%  for  the  first  25  years 
following  the  valuation  date  and  5.25% 
thereafter.  For  benefits  to  be  paid  as 
lump  sums,  the  interest  assumptions  to 
be  used  by  the  PBGC  will  be  4.50%  for 
the  period  during  which  benefits  are  in 
pay  status  and  4.0%  during  the  period 
preceding  the  benefit's  placement  in  pay 
status.  (ERISA  section  205(g)  and 
Internal  Revenue  Code  section  417(e) 

{)rovide  that  private  sector  plans  valuing 
ump  sums  under  $25,000  must  use 
interest  assumptions  at  least  as  generous 
as  those  used  by  the  PBGC  for  valuing 
lump  sums  (and  for  lump  sums 
exceeding  $25,000  are  restricted  to 
120%  of  the  PBGC  interest 
assumptions).)  The  above  aimuity 
interest  assumptions  represent  an 
increase  (from  those  in  effect  for 
December  1993)  of  .30  percent  for  the 


first  25  years  following  the  valuation 
date  and  are  otherwise  unchanged;  the 
lump  sum  interest  assumptions 
represent  an  increase  (from  those  in 
effect  for  December  1993)  of  .25  percent 
for  the  period  during  which  benefits  are 
in  pay  status  and  are  otherwise 
unchanged. 

Generally,  the  interest  rates  and 
factors  under  these  regulations  are  in 
effect  for  at  least  one  month.  However, 
the  PBGC  publishes  its  interest 
assun^ptions  each  month  regardless  of 
whether  they  represent  a  change  from 
the  previous  month's  assumptions.  The 
assumptions  normally  will  be  published 
in  the  Federal  Register  by  the  15th  of 
the  preceding  month  or  as  close  to  that 
date  as  circumstances  permit. 

The  PBGC  has  determined  that  notice 
and  public  comment  on  these 
amendments  are  impracticable  and 
contrary  to  the  public  interest.  This 
finding  is  based  on  the  need  to 
determine  and  issue  new  interest  rates 
and  factors  promptly  so  that  the  rates  _ 
and  factors  can  reflect,  as  accurately  as 
possible,  current  market  conditions. 

Because  of  the  need  to  provide 
immediate  guidance  for  the  valuation  of 
benefits  in  single-employer  plans  whose 
termination  dates  fall  during  January 
1994,  and  in  muhiemployer  plans  that 
have  undergone  mass  withdrawal  and 
have  valuation  dates  during  January 
1994,  the  PBGC  finds  that  good  cause 
exists  for  making  the  rates  and  factors 
set  forth  in  this  amendment  effective 
less  than  30  days  after  publication. 

The  PBGC  has  determined  that  this 
action  is  not  a  "significant  regulatory 
action"  under  the  criteria  set  forth  in 
Executive  Order  12866,  because  it  will 
not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities;  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency;  materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  Executive  Order  12866. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 


Act  of  1980  does  not  apply.  See  5  U.S.C 
601(2). 

List  of  Subjects 

29  CFR  Part  2619 

Employee  benefit  plans.  Pension 
insurance,  and  Pensions. 

29  CFR  Part  2676 

Employee  benefit  plans  and  Pensions. 

In  consideration  of  the  foregoing, 
parts  2619  and  2676  of  chapter  XXVI, 
title  29,  Code  of  Federal  Regulations,  are 
hereby  amended  as  follows: 

PART  2619— {AMENDED] 

1.  The  authority  citation  for  part  2619 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1301(a).  1302(b)(3), 
1341, 1344.  and  1362. 

2.  In  appendix  B,  Rate  Set  3  is  added 
to  Table  I,  and  a  new  entry  is  added  to 
Table  II,  as  set  forth  below.  The 
introductory  text  of  both  tables  is 
republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 

Appendix  B  to  Part  2619 — Interest 
Rates  Used  To  Value  Lump  Sums  and 
Annuities 

Lump  Sum  Valuations 

In  determining  the  value  of  interest  factors 
in  the  form  v^."  (as  defined  in  §  2619.43(b)(ll) 
for  purposes  of  applying  the  formulas  set 
forth  in  §  2619.43  (b)  through  (i)  and  in 
determining  the  value  of  any  interest  factor 
used  in  valuing  benefits  under  this  subpart 
to  be  paid  as  lump  sums  (including  the 
return  of  accumulated  employee 
contributions  upon  death),  the  PBGC  shall 
employ  the  values  of  i,  set  out  in  Table  I 
hereof  as  follows: 

(1)  For  benefits  for  which  the  participant 
or  l>eneficiary  is  entitled  to  be  in  pay  status 
on  the  valuation  date,  the  immediate  annuity 
rate  shall  apply. 

(2)  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and  0<  y 
<  H/).  interest  rate  ij  shall  apply  from  the 
valuation  date  for  a  period  of  y  years: 
thereafter  the  immediate  annuity  rate  shall 
apply. 

(3)  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and 
ni<y<ni-fn2),  interest  rate  ij  shall  apply  from 
the  valuation  date  for  a  period  of  y  -  ni  years, 
interest  rate  ii  shall  apply  for  the  following 
ni  years:  thereafter  the  immediate  annuity 
rate  shall  apply. 

(4)  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and 
y>ni+n2),  interest  rate  iy  shall  apply  from  the 
valuation  date  for  a  period  of  y  -  ni  -  n} 
years,  interest  rate  i]  shall  apply  for  the 
following  n}  years,  interest  rate  ii  shall  apply 
for  the  foll9wing  ni  years;  thereafter  the 
immediate  annuity  rate  shall  apply. 
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Table  I 

Povnp  Sum  Valuationsl 


Rate  set 


For  plans  with  a  valu- 
ation date  Immediate 

annuity  rate 

On  or          Q^,_„  (percent) 


Deferred  annuities  (percent) 


ni 


nj 


after 

Doimty 

• 

3 

• 

• 

1-1-94 

• 
2-1-94 

• 

4.50 

4.00 

• 

4.00 

4.00 

7 

• 

Annuity  Valuations 

In  determining  the  value  of  interest  factors 
of  the  form  v":"  (as  defined  in  §  2619.49(b)(1)) 
for  purposes  of  applying  the  formulas  set 
forth  in  §  2619.49  (b)  through  (i)  and  in 
determining  the  value  of  any  interest  factor 


used  in  valuing  annuity  benefits  under  this 
subpart,  the  plan  administrator  shall  use  the 
values  of  i,  prescribed  in  Table  11  hereof. 
The  following  table  tabulates,  for  each 
calendar  month  of  valuation  ending  after  the 
effective  date  of  this  part,  the  interest  rates 
(denotedby  ii.  ii and  referred  to 

Table  II 

(Annuity  Valuations] 


generally  as  i,)  assumed  to  be  in  effect 
between  specified  anniversaries  of  a 
valuation  date  that  occurs  within  that 
calendar  month;  those  anniversarif^s  are 
sf>ecified  in  the  columns  adjacent  lo  (he 
rates.  The  last  listed  rate  is  assumcJ  to  be  in 
effect  after  the  last  listed  anniversary  date. 


For  valuation  dates  occurrmg  in  tiie  monttv- 

> 

Ttw  values  of  i,  are: 

ii 

fort  -            i,            fort  - 

>i 

fort  . 

• 

January  1994  . 

•                                 • 

• 

.0590 

•                                                                      • 

1-25          .0525             >25 

N/A 

N/A 

PART  2676— {AMENDED] 

3.  The  authority  citation  for  part  2676 
continues  to  read  as  follows: 

Authority:  29  U  S.C  1302(b)(3). 
1399(c)(1)(D),  and  1441(b)(1). 

4.  In  appendix  B,  Rate  Set  3  is  added 
to  Table  I,  and  a  new  entry  is  added  to 
Table  n,  as  set  forth  below.  The 
introductory  text  of  both  tables  is 
republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 


Appendix  B  to  Part  2676 — Interest 
Rates  Used  To  Value  Lump  Sums  and 

Annuities 

Lump  Sum  Valuations 

In  determining  the  value  of  interest  factors 
of  the  form  v»:«  (as  defined  in  §  2676.13(b)(1)) 
for  purposes  of  applying  the  formulas  set 
forth  in  §  2676.13(b)  through  (i)  and  in 
detennining  the  value  of  any  interest  factor 
used  in  valuing  benefits  under  this  subpart 
to  be  paid  as  lump  sums,  the  PBGC  shall  use 
the  values  of  ii  prescribed  in  Table  !  hereof. 
The  interest  rates  set  forth  in  Table  I  shall  be 
used  by  the  PBGC  to  calculate  benefits 
payable  as  lump  sum  benefits  as  follows: 

(1)  For  benefits  for  which  the  participant 
or  beneficiary  is  entitled  to  be  in  pay  status 
on  the  valuation  date,  the  immediate  annuity 
rate  shall  apply. 

Table  I 

(Lump  Sum  Valuations] 


(2)  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and  0<y<ni), 
interest  rate  ii  shall  apply  from  the  valuation 
date  for  a  period  of  y  years;  thereafter  the 
immediate  anntiity  rate  shall  apply. 

(3)  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  in  integer  and 
ni<y^ni'fn2),  interest  rate  ij  shall  apply  from 
the  valuation  date  foi  a  period  of  y  -  ni  years, 
interest  rate  ii  shall  apply  for  the  following 
ni  years;  thereafter  the  immediate  annuity 
rate  shall  apply. 

(4)  For  benefits  for  which  the  deferral 
(leriod  is  y  years  (y  is  an  integer  and 
y>ni+n2),  mterest  rate  ij  shall  apply  from  the 
valuation  date  for  a  period  of  y  -  ni  -  nj 
years,  interest  rate  ij  shall  apply  for  the 
following  n;  years,  interest  rate  ii  shall  apply 
for  the  following  a,  years;  thereafter  the 
immediate  annuity  rate  shall  apply. 


For  plans  with  a  valu- 
ation date 


Rate  set 


On  or 
after 


Before 


lmme(£ate 

annuity  rate 

(percent) 


Deferred  annuities  (percent) 


ni 


1-1-94        2-1-94 


4.50 


4.00 


4.00 


4.00 


Annuity  Valuations 

In  determining  the  value  of  interest  factors 
of  the  form  vo>  (as  defined  in  $  2676.13(b)(1)) 
for  purposes  of  applying  the  formulas  set 
forth  in  $  2676.13  (b)  through  (i)  and  in 


determining  the  value  of  any  interest  fector 
used  in  valuing  annuity  benefits  under  this 
subpart,  the  plan  administrator  shall  use  the 
values  of  i.  prescribed  in  the  table  below. 


The  following  table  tabulates.  Cor  each 
calendar  month  of  valuation  ending  after  the 
effective  date  of  this  part,  the  interest  rates 

(denoted  by  i I,  i} and  referred  to 

generally  as  i^)  assumed  to  l>e  in  effect 
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between  specified  anniversaries  of  a 
valuation  date  that  occurs  within  that 
calendar  month;  those  anniversaries  are 


specified  in  the  cohimns  adjacent  to  the 
rates.  The  last  listed  rate  is  assumed  to  be  in 
effect  after  the  last  listed  anniversary  date. 

Table  If 

[Annuity  Valuations^ 


For  veiualion  dates  occurring  in  the  month— 


Tt)e  values  of  I,  are: 


fort- 


tort- 


tort. 


January  1994 


.0590 


1-25 


.0525 


>25 


NM 


N/A 


Issued  in  Washington,  DC,  on  this  13th  day 
of  December  1993. 
Martin  Slate, 

Executive  Director,  fusion  Benefit  Guaranty 
Corporation. 

|FR  Doc.  93-30679  Filed  12-14-93;  8:45  ami 

BNXMQ  cow  TTOa-ftl-a 


29  CFR  Part  2621 

Limitation  on  Guaranteed  PenefHa  In 
Singla>Ei*iployer  Plans 

AQCNCV:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Final  rule:. 

SUMMARY:  This  rule  amends  appendix  A 
of  the  Limitation  on  Guaranteed 
Benefits  regulation  of  the  Pension 
Benefit  Guaranty  CorporaUon  ("PBGC") 
by  adding  the  maximum  guaranteeable 
pension  benefit  that  may  be  paid  by  the 
PBGC  vsrith  respect  to  a  plan  participant 
in  a  single-employer  pension  plan  that 
terminates  in  1994.  The  maximum 
guaranteeable  benefit  is  computed  in 
accordance  with  the  formula  in  section 
4022(bK3)  of  the  Employee  Retirement 
Inoome  Security  Act  of  1974.  which 
provides  that  the  maximum 
guaranteeable  benefit  is  based  on  the 
contribution  and  benefit  base 
determined  under  section  230  of  the 
Social  Security  Act.  The  latter  number 
is  adjusted  annually,  and  that 
adjustment  automatically  changes  the 
dollar  araoimt  of  the  maximum 
guaranteeable  benefit  paid  by  PBGC. 
The  effect  of  this  amendment  is  to 
advise  plan  participants  and 
beneficiaries  of  the  increased  maximum 
guaranteeable  benefit  for  1994. 
EFFECTIVE  DATE:  January  1, 1994, 
FOA  FURTHER  INFORMATION  CONTACT: 
Renae  R.  Hubbard,  Special  Counsel, 
Office  of  the  General  Counsel,  Pension 
Benefit  Guaranty  Corporation,  1200  K 
Street.  NW.,  Washin^oa.  DC  2(KX)5- 
4026,  202-778-8850  (as  of  December  20, 
1993,  use  202-326-4024)  (202-778- 
8859  for  TTY  and  TDD  (as  of  January  24, 


1994.  use  202-326-4179)).  (These  are 
not  toll-fi-ee  numbers.) 

SUPPLEMBITARV  INFORMATION:  Section 
4022(b)  of  the  Employee  Retimnent 
Income  Security  Act  of  1974,  as 
amended,  ("ERISA")  provides  for 
certain  limitations  on  benefits 
guaranteed  by  the  Pension  Benefit 
Guaranty  Corporation  ("TOGC")  in 
terminating  single-employer  pension 
plans  covered  under  Title  IV  of  ERISA: 
One  of  the  Hmitations  set  forth  in 
section  4022(b)(3)  is  a  dollar  ceiling  on 
the  amount  of  the  monthly  benefit  that 
may  be  paid  to  a  plan  participant  by  the 
PBGC.  Subparagraph  (B)  of  section 
4022(b)(3)  provides  that  the  amount  of 
monthly  bwiefit  payable  in  the  form  of 
a  life  annuity  beginning  at  age  65  shall 
not  exceed  ~S750  muhtplied  by  a 
ftaction,  the  numerator  of  which  is  the 
contribution  and  benefit  base 
(determined  under  section  230  of  the 
Social  Security  Act)  in  effect  at  the  time 
the  plan  terminates  and  the 
derHMninator  of  which  is  such 
contribution  and  benefit  base  in  effect  in 
calendar  year  1974  |$13,200l".  This 
formula  is  also  set  fbrth  in  §  2621.3(a)(2) 
of  the  PBGC's  regulation  entitled 
Limitation  on  Guaranteed  Benefits  in 
Single-Employer  Plans  (29  CFR  part 
2621). 

The  Social  Security  Amendments  of 
1977  added  special  increases  to  the 
contribution  and  benefit  base.  However, 
the  amended  Social  Security  Act 
specifically  states  that,  for  the  purpose 
of  section  4022(b)(3)(B)  of  ERISA,  the 
ccuitribution  and  benefit  base  for  each 
year  after  1976  will  be  the  base  that 
would  have  been  determined  for  each 
year  if  the  law  in  effect  immediately 
before  the  amendment  had  remained  in 
effect  vrithout  change  (the  "^old-law 
contribution  and  benefit  base").  42 
U.S.C  430(d)  (1982):  Section  10208  of 
the  Onnibus  Budget  Reconciliation  Act 
of  1989  (PubUc-Lavr  101-239,  enacted 
December  19, 1989)  ("OBRA  '89") 
amended  section  230  of  the  Social 
Security  Act  to  provide  for  the  inclusion 


of  certain  deferred  compensation  in  the 
determination  of  the  contribution  and 
benefit  base  for  1990  and  future  years. 
Each  year  the  Social  Security 
Administration  determines,  and  notifies 
the  PBGC  of.  the  old-law  contribution 
and  benefit  base  to  be  used  by  the  PBGC 
under  these  provisions. 

The  PBGC  has  hem  notified  by  the 
Social  Security  Administration  that, 
under  section  230  of  the  Social  Security 
Act  as  amended  by  OBRA  '89.  $45,000 
is  the  old-law  contribution  and  benefit 
base  that  is  to  be  used  to  calculate  the 
PBGC  maximum  guaranteeable  benefit 
for  1994.  Accordingly,  the  formula 
under  section  4022(b)(3)(B)  of  ERISA 
and  29  CFR  2621.3(a)(2)  is:  $750 
multiplied  by  $45,0(»/$13,20a  Thus, 
the  maximum  monthly  benefit 
guaranteeable  by  the  PBGC  in  1994  is 
$2,556.82  per  month  in  the  form  of  a  life 
annuity  bejginning  at  age  65.  If  a  benefit 
is  payable  in  a  different  form  or  begins 
at  a  different  age,  the  maximum 
guaranteeable  amount  will  be  the 
actuarial  equivalent  of  $2,556.82  per 
month. 

Appendix  A  to  part  2621  lists  the 
maximum  guaranteeable  benefit  payable 
by  the  PBGC  to  participants  in  single- 
employer  plans  that  have  terminated  in 
each  year  from  1974  through  1993.  This 
amendment  updates  appendix  A  for 
plans  that  terminate  in  1994. 

Because  the  maximum  guaranteeable 
benefit  is  determined  according  to  the 
.formula  is  section  4022(b)(3)(B)  of 
ERISA,  and  this  amendment  makes  no 
change  in  its  method  of  calculation  but 
simply  lists  the  1994  maximum 
guaranteeable  benefit  amount  for  the 
public's  knowledge,  general  notice  of 
proposed  rulemaking  is  not  required. 
Moreover,  because  the  1994  maximum 
guaranteeable  benefit  is  effective,  under 
the  statute,  at  the  time  that  the  Social 
Security  cgntribution  and  benefit  base  is 
effective,  i.e.,  January  1, 1994,  and  is  not 
dependent  on  the  issuance  of  this 
regulation,  the  PBGC  finds  that  good 
cause  exists  for  making  this  amendment 
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effective  less  than  30  days  alter 
publication  (5  U.S.C.  553). 

The  PBGC  has  determined  that  this 
action  is  not  a  "significant  regulatory 
action"  under  the  criteria  set  forth  in 
Executive  Order  12866  because  it  will 
not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities:  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency;  materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  Executive  Order  12866. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
regulation,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply  (5  U.S.C. 
601(2)), 

List j»f  Subjects  in  29  CFR  Part  2621 

Employee  benefit  plans.  Pension 
insurance,  and  Pensions. 

In  consideration  of  the  foregoing,  part 
2621  of  subchapter  C,  chapter  XXVI. 
title  29,  Code  of  Federal  Regulations,  is 
hereby  amended  as  follows: 

PART  2621— LIMITATION  ON 
GUARANTEED  BENEFITS  IN  SINGLE- 
EMPLOYER  PLANS 

1.  The  authority  citation  for  part  2621 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302. 1322. 1322b. 

2.  Appendix  A  to  part  2621  is 
amended  by  adding  a  new  entry  to  read 
as  follows:  The  introductory  text  is 
republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 

Appendix  A  to  Part  2621— Maximum 
Guaranteeable  Monthly  Benefit 

The  following  table  lists  by  year  the 
maximum  guaranteeable  monthly  benefit 
payable  in  the  form  of  a  life  annuity 
commencing  at  age  65  as  described  by 
§  2621.3(a)(2)  to  a  participant  in  a  plan  that 
terminated  in  that  year: 


Issued  at  Washington.  DC,  this  13th  day  of 
December.  1993. 
Kfartin  Slate, 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 
[FR  Doc.  93-30678  Filed  12-14-93;  8:45  am) 

BtLUNO  COOC  770t-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 


Year 


Maximum 

guaranteeable 

monthly  bene- 

fit 


1994 


2.556.82 


40  CFR  Parts  79, 80  and  85 
[FRL-4783-9] 

Registration  of  Fuels  and  Fuel 
Additives;  Regulation  of  Fuels  and 
Fuel  Additives;  Emissions  Control 
System  Performance  Warranty 
Regulations  and  Voluntary  Aftermarket 
Part  Certification  Program 

AGENCY:  Environmental  Protection 
Agency.  ' 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  revises  various 
penalty  provisions  in  EPA's  regulations 
for  the  registration  of  fuels  and  fuel 
additives,  and  regulations  establishing 
controls  on  fuels  and  fuel  additives.  It 
also  revises  the  penalty  provision  and 
corrects  the  address  for  EPA  in  EPA's 
regulations  for  the  emissions  control 
system  performance  warranty 
regulations  and  voluntary  aftermarket 
part  certification  program.  In  both  cases 
the  revisions  conform  these  regulatory 
penalty  provisions  to  sections  211(d) 
and  205  of  the  Clean  Air  Act,  as 
amended  by  the  Clean  Air  Act 
Amendments  of  1990.  In  addition,  this 
rule  corrects  inadvertent  errors  and 
outdated  statutory  citations  in  the 
authority  sections  of  some  of  the 
regulations. 

EFFECTIVE  DATE:  This  action  will  be 
effective  on  December  15, 1993;  except 
for  the  revision  to  the  authority  section 
for  40  CFR  part  79.  The  revision  to  the 
authority  section  for  40  CFR  part  79  will 
be  effective  February  14, 1994.  unless 
notice  is  received  by  January  14. 1994, 
that  adverse  or  critical  comments  wifl 
be  submitted. 

ADDRESSES:  Information  related  to  these 
revisions  may  be  found  in  the  Public 
Docket  No.  A-93-38.  The  docket  is 
located  at  the  Air  Docket,  room  M-1500. 
Waterside  Mall.  401  M  Street,  SW., 
Washington,  DC  20460.  The  docket  may 
be  inspected  between  8:30  am  and  12 
noon  and  between  1:30  pm  and  3:30  pm 
on  weekdays.  As  provided  by  40  CFR 
part  2,  a  reasonable  fee  may  be  charged 
for  photocopying  docket  materials. 

FOR  FURTHER  INFORMATION  CONTACT: 
Caroline  C.  Aheam.  Attorney/ Advisor, 


Field  Operations  and  Support  Division, 
(6406J).  EPA.  401  M  Street.  SW..       ♦ 
Washington.  DC  20460.  Telephone: 
(202)  233-9002. 

SUPPLEMENTARY  INFORMATION:  This 
action  revises  the  penalty  provisions  in 
EPA's  regulations  for  the  registration  of 
fuels  and  fuel  additives  (registration 
regulations)  (40  CFR  part  79),  controls 
on  fuels  and  fuel  additives  (fuels 
regulations)  (40  CFR  part  80)  and  the 
emissions  control  system  performance 
warranty  regulations  (performance 
warranty  regulations)  (40  CFR  part  85, 
subpart  V).  The  registration  regulations 
require  the  submittal  of  certain 
information  to  EPA  regarding  new  fuels 
and  fuel  additives  and  prohibit  any  fuel 
manufacturer  from  selling,  offering  for 
sale,  or  introducing  into  commerce  such 
fuel  or  additive  unless  it  has  been 
registered  by  the  Administrator.  The 
fuels  regulations  establish  requirements 
regarding:  (i)  The  phasedown  of  lead  in 
gasoline  on  a  specified  schedule  as  well 
as  the  filing  of  quarterly  reports  with 
EPA  concerning  the  average  lead 
content  of  gasoline  produced  during 
each  quarter;  (ii)  unleaded  fuel 
requirements  with  maximum  limits  for 
lead  in  unleaded  gasoline,  labelling 
requirements  for  pumps,  fuel  pump 
nozzle  specifications  and  prohibitions 
regarding  the  misfueling  of  unleaded 
vehicles;  (iii)  summertime  volatility 
limits  for  all  gasoline  sold  after  June 
1989  based  on  the  area  of  the  country 
and  the  month;  and  (iv)  standards  for 
diesel  fuel  which  limit  the  maximum 
sulfur  content  to  0.05  percent  by  weight 
beginning  October  1, 1993.  The 
performance  warranty  regulations 
require  a  vehicle  manufacturer  to  repair, 
at  no  charge  to  the  owner,  any  emission 
control  device  or  system  which  causes 
a  vehicle  to  fail  an  EPA  approved 
emission  short  test  and  provides  that  it 
is  a  prohibited  act  not  to  comply  with 
the  terms  and  conditions  of  the 
emission  performance  warranty. 

The  current  penalty  provisions  for  the 
registration  regulations  and  fuels 
regulations,  40  CFR  79.8  and  80.5.  are 
consistent  with  the  penalty  provision 
stated  in  section  211(d)  of  the  Clean  Air 
Act  prior  to  the  enactment  of  the  Clean 
Air  Act  Amendments  of  1990,  Public 
Law  101-549  (CAAA). 

(1)  Prior  to  the  enactment  of  the  Clean 
Air  Act  Amendments  of  1990.  section 
211(d)  of  the  Clean  Air  Act  provided 
that: 

Any  person  who  violates  subsection  (a)  or 
(f)  or  the  regulations  prescribed  under 
subsection  (c)  or  who  fails  to  furnish  any 
information  required  by  the  Administrator 
under  subsection  (b)  shall  forfeit  and  pay  to 
the  United  States  a  civil  penalty  of  $10,000 
for  each  and  every  day  of  the  continuance  of 


such  violation,  which  shall  accrue  to  the 
United  States  and  be  recovered  in  a  civil  suit 
in  the  name  of  the  United  States,  brought  in 
the  district  where  such  person  has  his 
principal  office  or  in  any  district  in  which  he 
does  business.  The  Administrator  may,  upon 
application  therefor,  remit  or  mitigate  any 
forfeiture  provided  for  in  this  subsection  and 
he  shall  have  authority  to  determine  the  facts 
upon  all  such  applications. 

However,  section  211(d)(1)  of  the 
Clean  Air  Act  as  amended  by  the  CAAA 
now  provides  that: 

Any  person  who  violates  subsection  (a),  (f), 
(g),  (k),  (1),  (m),  or  (n)  of  this  section  or  the 
regulations  prescribed  under  subsection  (c), 
(h),  (i),  (k),  (i),  (m)  or  (n)  of  this  section  or 
who  fails  to  furnish  any  information  or 
conduct  any  tests  required  by  the 
Administrator  under  subsection  (b)  of  this 
section  shall  be  liable  to  the  United  States  for 
a  civil  penalty  of  not  more  than  the  sum  of 
S25,0O0  for  every  day  of  such  violation  and 
the  amount  of  economic  l)ene6t  or  savings 
resulting  from  the  violation.  Any  violation 
with  respect  to  a  regulation  prescribed  under 
subsection  (c),  (k),  (1),  or  (m)  of  this  section 
which  establishes  a  regulatory  standard 
based  upon  a  multi-day  averaging  period 
shall  constitute  a  separate  day  of  violation  for 
each  and  every  day  in  the  averaging  period. 
Civil  penalties  shall  he  assessed  in 
accordance  with  subsections  (b)  and  (c)  of 
section  205. 

The  revised  civil  penalty  provisions 
of  section  211(d)(1)  should  apply  for 
violations  of  the  fuels  regulations  and 
the  registration  regulations  as  these 
regulations  were  promulgated  under 
authority  of  section  211(a),  (b),  (c),  (h) 
and  (i)  of  the  Clean  Air  Act.  Today's 
action  does  no  more  than  update  the 
penalty  provisions  of  these  regulations 
to  reflect  the  revised  statutory 
provisions  in  section  211(d)(1)  of  the 
Act. 

(2)  Section  203(a)(4)  of  the  Clean  Air 
Act  provides  that  it  is  a  prohibited  act: 

*  *  •  for  any  manufacturer  of  a  new  motor 
vehicle  or  new  motor  vehicle  engine  subject 
to  standards  prescribed  under  section  202  or 
PartC-*  •    •  (D)  to  fail  or  refuse  to  comply 
with  the  terms  and  conditions  of  the 
warranty  under  section  207  (a)  or  (b)  or  the 
corresponding  requirements  of  part  C  in  the 
case  of  clean  fuel  vehicles  with  respect  to  any 
vehicle. 

The  emissions  performance  warranty 
regulations  implement  the  warranty 
provided  under  section  207(b)  of  the 
Act  The  current  penalty  provision  for 
the  performance  warranty  regulations, 
40  CFR  85.2111,  is  also  consistent  with 
the  penalty  provision  stated  in  section 
205  of  the  Clean  Air  Act  prior  to  the 
enactment  of  the  CAAA.  Prior  to  the 
enactment  of  the  Clean  Air  Act 
Amendments  of  1990,  the  Act  provided 
under  section  205  that: 

Any  person  whcrviolates  paragraph  (1),  (2), 
or  (4  of  section  203(a)  *  *  *  shall  be  subject 


to  a  civil  penalty  of  not  more  than  $10,000 

*  •  '  Any  such  violation  with  respect  to  * 
paragraph  (1),  (3),  or  (4)  of  section  203(a) 
shall  constitute  a  separate  offense  with 
respect  to  each  motor  vehicle  or  motor 
vehicle  engine. 

However,  section  205(a)  as  amended 
by  the  Clean  Air  Act  Amendments  of 
1990  now  includes  the  following 
provisions  for  civil  {>enalties: 

Any  person  who  violates  sections  •  •  • 
203(a)(4)  *  •  *  shall  be  subject  to  a  civil 
penalty  of  not  more  than  $25,000  •  •  •  Any 
such  violation  with  respect  to  paragraph 

*  •   *  (4)  of  section  203(a)  shall  constitute  a 
separate  offense  with  respect  to  each  motor 
vehicle  or  motor  vehicle  engine. 

The  revised  civil  penalty  provisions 
of  section  205(a)  should  apply  for 
violations  of  the  performance  warranty 
regulations,  as  this  penalty  provision 
was  promulgated  under  authority  of 
section  203(a)(4)  of  the  Clean  Air  Act. 
As  with  the  fuels  regulations,  today's 
action  does  no  more  than  update  the 
penalty  provisions  of  these  regulations 
to  reflect  the  revised  statutory 
provisions  in  section  205(a)  of  the  Act. 

EPA  finds  that  there  is  "good  cause" 
under  the  Administrative  Procedure 
Act,  5  U.S.C.  553(b)  to  promulgate  all 
provisions  of  this  rule,  except  for  the 
revision  to  the  authority  section  for  40 
CFR  part  79,  without  prior  notice  and 
public  comment.  The  civil  penalty 
provisions  in  the  current  regulations 
conflict  with  the  Clean  Air  Act,  as 
amended,  and  need  to  be  changed  to 
avoid  confusion  for  interested  parties. 
Today's  action  does  no  more  than  delete 
certain  outdated,  incorrect  civil  penalty 
provisions  from  the  regulations  and 
replace  them  with  provisions  that 
conform  with  the  statute  as  amended. 
The  updated  regulations  basically  insert 
the  correct  statutory  text  into  the 
regulations,  without  interpretation  or 
illustration.  The  other  changes  to  the 
regulations  are  simply  ministerial  in 
nature.  In  these  ciromistances  EPA 
believes  that  prior  notice  and  comment 
is  unnecessary,  and  the  delay  resulting 
from  notice  and  comment  would 
therefore  be  contrary  to  the  public 
interest.  For  the  above  reasons,  EPA  also 
finds  that  there  is  good  cause  under  5 
U.S.C.  553(d)  to  make  this  rule  elective 
upon  publication. 

EPA  is  publishing  the  revision  to  the 
authority  section  for  40  CFR  part  79 
without  prior  proposal  because  the 
agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  This  revision  will  be 
effective  February  14, 1994  unless,  by 
January  14, 1994,  notice  is  received  that 
adverse  or  critical  comments  will  be 
submitted. 


If  such  notice  is  received,  this 
revision  to  part  79's  statutory  authority 
will  be  withdrawn  before  the  effective 
date  by  publishing  a  subsequent  notice. 
If  no  such  comments  are  received,  the 
public  is  advised  that  this  action  will  be 
effective  February  14, 1994. 

AdministratiTe  Requirements 

The  Agency  has  determined  that  this 
action  is  not  a  "major"  rule  as  defined 
in  Executive  Order  (E.O.)  12291. 
Therefore,  a  regulatory  impact  analysis 
has  not  been  prepared.  This  regulation 
was  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
further  review  under  E.O.  12291.  Any 
written  OMB  comments  and  any  written 
EPA  responses  to  such  comments  have 
been  placed  in  the  rulemaking  docket. 

This  rulemaking  does  not  include  any 
new  information  collection 
requirements. 

EPA  believes  that  any  impact  that  this 
regulatory  revision  may  have  on  small 
entities  is  unavoidable  given  the 
straightforward  nature  of  the  statutory 
provisions  that  this  rule  implements. 
Further,  the  penalties  imposed  on  such 
entities  under  this  rule  will  be  no  more 
or  no  less  relatively  burdensome  than 
penalties  that  would  have  been  imposed 
imder  the  current  civil  penalty 
provisions  in  the  regulations,  because 
the  business  size  of  the  violator  remains 
a  consideration  in  any  enforcement 
action  or  litigation  that  may  result 
Therefore,  under  today's  action  small 
entities  will  be  at  no  more  of  a 
disadvantage  than  larger  entities. 

This  regulation  is  atypical  in  that  it  is 
only  applicable  to  violations  of  already 
established  rules.  In  the  normal  course 
of  business,  it  will  have  no  impact  on 
entities,  large  or  small.  This  rule  will 
only  affect  small  entities  if  they  do  not 
comply  with  these  regulations.  If  such 
entities  do  not  comply,  there  is  no 
remedy  to  lessen  the  impact  (except  as 
in  so  far  as  business  size  is  a 
consideration)  since  these  penalty 
provisions  are  mandated  by  statute. 

EPA's  authority  for  the  actions 
promulgated  in  this  action  is  provided 
by  sections  114,  205,  211,  and  301  of  the 
Clean  Air  Act  as  amended,  42  U.S.C 
7414,  7524,  7545  and  7601(a). 

Under  section  307(b)(l)t)f  the  Clean 
Air  Act,  EPA  finds  that  these  regulations 
are  of  national  applicability  and 
therefore  judicial  review  may  be  sought 
only  in  the  United  States  Court  of 
Appeals  fo»  the  District  of  Columbia 
Circuit.  Petitions  for  judicial  review 
must  be  filed  within  sixty  days  from  the 
date  notice  of  this  action  appears  in  the 
Federal  Register. 
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List  of  Subjects 
40  CFR  Part  79 

Environmental  protection.  Fuel.  Fuel 
Additives,  Gasoline.  Motor  vehicle 
pollution,  Penalties. 

40  CFB  Part  80 

Environmental  protection.  Fuel 
additives.  Gasoline,  Motor  vehicle 
pollution.  Penalties,  Reporting  and 
recordkeeping  requirements. 

40  CFR  Part  85 

Confidential  business  information. 
Environmental  protection.  Imports, 
Labeling,  Motor  vehicle  pollution. 
Reporting  and  recordkeeping 
requirements.  Research,  Warranties. 

Dated:  December  8. 1993. 
Carol  M.  Browner, 
Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  parts  79,  80,  and  85  of  title  40 
of  the  Code  of  Federal  Regulations  are 
amended  to  read  as  follows: 

PART  79-REQISTRATK>N  OF  FUEL 
AND  FUELS  ADDITIVES 

1.  The  authority  citation  for  part  79  is 
revised  to  read  as  follows: 

Authority:  Sections  114,  211  and  301(a)  of 
the  Oean  Air  Act  as  amended,  42  U.S.C 
7414.  7S45  and  7601(a). 

2.  Part  79  is  amended  by  revising 
$  79.8  to  read  as  follows: 

179.8    PenaitlM. 

Any  person  who  violates  section 
211(a)  of  the  Act  or  who  fails  to  furnish 
any  information  or  conduct  any  tests 
required  under  this  part  shall  be  liable 
to  the  United  States  for  a  civil  penalty 
of  not  more  than  the  sum  of  $25,000  for 
every  day  of  such  violation  and  the 
amount  of  economic  beneHt  or  savings 
resulting  from  the  violation.  Civil 
penalties  shall  be  assessed  in 
accordance  with  paragraphs  (b)  and  (c) 
of  section  205  of  the  Act. 

PART  80-REGULATION  OF  FUEL  AND 
FUELS  ADDITIVES 

1.  The  authority  citation  for  part  80 
continues  to  read  as  follows: 

Authority:  Sections  114,  211  (c),  (h).  (i)  and 
301(a)  of  the  Clean  Air  Act  as  amended,  42 
U.S.C.  7414,  7545  (c).  7545(h)(i)  and  7601(a). 

2.  Part  80  is^amended  by  revising 
§  80.5  to  read  as  follows: 

S80.5    Penalties. 

Any  person  who  violates  these 
regulations  shall  be  liable  to  the  United 
States  for  a  dvil  penalty  of  not  more 
than  the  sum  of  $25,000  for  every  day 
of  such  violation  and  the  amount  of 
economic  benefit  or  savings  resulting 


firom  the  violation.  Any  violation  with 
respect  to  a  regulation  proscribed  under 
section  211(c),  (k),  (1)  or  (m)  of  the  Act 
which  establishes  a  regulatory  standard 
based  upon  a  multi-day  averaging 
period  shall  constitute  a  separate  day  of 
violation  for  each  and  every  day  in  the 
averaging  period.  Civil  penalties  shall 
be  assessed  in  accordance  with  section 
205(b)  and  (c)  of  the  Act. 

PART  8&<X>NTR0L  OF  AIR 
POLLUTION  FROM  MOTOR  VEHICLES 
AND  MOTOR  VEHICLE  ENGINES 

1.  The  authority  citation  for  part  85  is 
revised  to  read  as  follows: 

Authority:  Sections  203,  205.  207.  208  and 
301(a)  of  the  Qean  Air  Act  as  amended.  42 
U.S.C.  7522.  7524.  7541.  7542,  and  7601  (a). 

2.  Section  85.2109  is  amended  by 
revising  paragraph  (a)(6)  to  read  as^ 
follows: 

S  85^109    Inclusion  of  warranty  provisions 
In  owners'  manuals  and  warranty  booklets. 

(a)*  •  ' 

(6)  An  explanation  that  an  owner  may 
obtain  further  information  concerning 
the  emission  performance  warranty  or 
that  an  owner  may  report  violations  of 
the  terms  of  the  Emission  Performance 
Warranty  by  contacting  the  Director, 
Field  Operations  and  Support  Division 
(6406J),  Environmental  Protection 
Agency,  401  "M"  Street,  SW.. 
Washington,  DC  20460  (Attention: 
Warranty  Claim). 
•        •        •        •        • 

3.  Section  85.  2110  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

1 85..21 1 0    Sultmlsslon  of  owners'  manuals 
and  warranty  statements  to  EPA. 


(b)  All  materials  described  in 
paragraph  (a)  of  this  section  shall  be 
sent  to:  Director.  Field  Operations  and 
Support  Division  (6406J). 
Environmental  Protection  Agency.  401 
"M"  Street,  SW..  Washington.  DC  20460 
(Attention:  Warranty  Booklet). 

4.  Section  85.2111  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

§  85.21 1 1    Warranty  enforcement 

The  following  acts  are  prohibited  and 
may  subject  a  manufacturer  to  up  to  a 
$25,000  civil  penalty  for  each  oflfense: 

•        •        •        •        * 

(FR  Doc.  93-30570  Filed  12-14-93;  8:45  am] 
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40  CFR  Part  180 
[OPP-300267A:  FRL-4«34-q 
RIN  2070-AB78 

Ethylene  Dibromide;  Revocation  of 
Tolerances 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACnow;  Final  rule. 

SUMMARY:  This  document  revokes 
pesticide  tolerances  for  ethylene 
dibromide  (EDB)  resulting  from  its  use 
as  a  soil  and  post-harvest  fumigant.  EPA 
is  taking  this  action  because  uses  have 
been  cancelled. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  December  15. 1993. 
ADDRESSES:  Written  objections, 
identified  by  the  document  control 
number,  1OPP-300267A1,  may  be 
submitted  to:  Hearing  Clerk  (A-110), 
Environmental  Protection  Agency,  Rm. 
M3708,  401  M  St..  SW.,  Washington,  DC 
20460. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Killian  Swift,  Registration  Support 
Branch,  Registration  Division 
(H7505W),  Environmental  Protection 
Agency,  401  M  St..  SW..  Washington. 
DC  20460.  Office  location  and  telephone 
number:  6th  Floor,  CS  #1,  2800  Crystal 
Drive,  Arlington,  VA  22202,  (703)-308- 
8346. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  June  9, 1993  (58  FR 
32319).  EPA  issued  a  proposal  to  revoke 
all  tolerances  for  residues  of  the 
pesticide  EDB  per  se  or  for  residues  of 
inorganic  bromides  (calculated  as  Br) 
resulting  from  use  of  EDB,  as  follows: 

1.  Tolerances  listed  in  40  CFR  180.126 
for  residues  of  inorganic  bromides 
(calculated  as  Br)  in  or  on  the  following 
raw  agricultural  commodities  grown  in 
soil  treated  with  the  nematicide  EDB: 
asparagus,  broccoli,  carrots,  cauliflower, 
sweet  com,  sweet  com  forage, 
cottonseed,  cucumbers,  eggplant, 
lettuce,  lima  beans,  melons,  okra, 
parsnips,  peanuts,  peppers,  pineapple, 
potatoes,  soybeans,  strawberries, 
summer  squash,  sweet  potatoes,  and 
tomatoes. 

2.  The  tolerance  listed  in  40  CFR 
180.397(a)  for  residues  of  EDB  per  se  in 
or  on  soybeans  [grown  in  soil  treated 
with  the  nematicide  EDB). 

3.  The  tolerances  listed  in  40  CFR 
180.397(b)  for  residues  of  EDB  per  se  in 
or  on  the  following  grains  as  a  result  of 
the  use  of  EDB  as  a  post-harvest 
fumigant  prior  to  February  3, 1984: 
barley,  com.  oats,  popcorn,  rice.  rye. 
sorghum  (milo),  and  wheat. 

A  tolerance  for  residues  of  EDB  per  se 
in  or  on  mangoes  at  0.03  part  per 
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million  (ppm)  (40  CFR  180.397(c))  was 
established  January  17, 1985.  and 
expired  September  30, 1987.  Because 
this  tolerance  has  expired,  it  is  being 
removed  from  40  CFR  180.397. 

The  document  also  proposed  the 
revision  of  40  CFR  180.126a,  which  sets 
forth  a  statement  of  policy  regarding 
inorganic  bromide  residues  in  peanut 
hay  and  peanut  hulls.  Section 
180.126a(b)  currently  references  EDB 
and  l,2-dibromo-3-chloropropane 
(DBCP)  as  being  possible  sources  of 
residues  of  inorganic  bromides  in 
peanut  hay  and  hulls,  resulting  from  use 
of  those  chemicals  as  nematicides  on 
peanuts.  However,  neither  EDB  nor 
DBCP  has  been  registered  in  the  U.S.  for 
use  on  peanuts  for  many  years;  all  DBCP 
tolerances,  including  a  tolerance  for 
peanuts,  were  revoked  January  15, 1986 
(51  FR  1791;  51  FR  1785). 

The  only  bromide  pesticide  which  is 
still  registered  for  use  on  peanuts  is 
methyl  bromide,  whose  tolerances  are 
listed  in  40  CFR  180.123.  Therefore,  to 
be  a  meaningful  statement  of  policy,  the 
text  in  §  180.126a  needs  to  be  revised  to 
reflect  that  residues  might  result  from 
the  use  of  methyl  bromide,  rather  than 
EDB  or  DBCP.  EPA  also  proposed  to 
renumber  this  section  as  180.123a  to 
follow  closely  the  related  regulation  for 
inorganic  bromide  residues  in  peanuts 
and  other  commodities  resulting  from 
the  use  of  methyl  bromide. 

The  document  also  proposed  to 
amend  40  CFR  180.3(c)(1)  and  (2)  by 
removing  references  to  EDB,  which  is  no 
longer  registered,  and  adding  a 
discussion  of  methyl  bromide,  which  is 
registered. 

Since  the  registrations  for  EDB 
products  for  use  as  a  soil  fumigant  were 
canceled  more  than  8  years  ago,  there  is 
no  anticipation  of  residues  in  crops  due 
to  environmental  contamination. 
Consequently,  no  action  levels  will  be 
recommended  to  replace  the  tolerances 
upon  their  revocation. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule.  Therefore,  based  on  the  data  and 
information  considered  and  discussed 
in  detail  in  the  proposed  mle,  the 
Agency  concludes  that  the  revocation  of 
tolerances  will  protect  the  public  health, 
and  the  revised  regulations  are 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  Hie  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above  (40  CFR  178.20).  The 
objections  submitted  must  specify  the 
provisions  of  the  cegulation  deemed 
objectionable  and  the  grounds  for  the 


objections  (40  CFR  178.25).  Each 
objection  must  be  accompanied  by  the 
fee  prescribed  by  40  CFR  180.33(i).  If  a 
hearing  is  requested,  the  objections 
must  include  a  statement  of  the  factual 
issue(s)  on  which  a  hearing  is  requested, 
the  requestor's  contentions  on  such 
issues,  and  a  summary  of  any  evidence 
relied  upon  by  the  objector  (40  CFR 
178.27).  A  request  for  a  hearing  will  be 
granted  if  the  Administrator  determines 
that  the  material  submitted  shows  the 
following:  There  is  a  genuine  and 
substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
This  rulemaking  has  been  reviewed 
under  the  Regulatory  Flexibility  Act 
(Pub.  L.  96-354,  94  Stat.  1164,  5  U.S.C.   • 
601-612),  and  it  has  been  determined 
that  it  will  not  have  any  impact  on  a 
significant  number  of  small  businesses, 
small  governments,  or  small 
organizations.  The  reasons  for  this 
conclusion  are  discussed  in  the  June  9, 
1993  proposal  (58  FR  32319). 

List  of  Subiects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  November  26. 1993. 

Lynn  R.  Goldman, 

Assistant  Administrator  for  Prevention, 
Pesticides  and  Toxic  Substances. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a  and  371. 

2.  In  §  180.3,  by  revising  paragraph 
(c),  to  read  as  follows: 

9 180.3  Tolerances  for  related  pesticide 
chemicals. 


(c)(1)  Where  tolerances  for  inorganic 
bromide  in  or  on  the  same  raw 
agricultural  commodity  are  set  in  two  or 
more  sections  in  this  part  (example: 
§§  180.123  and  180.199),  the  overall 
quantity  of  inorganic  bromide  to  be 
tolerated  from  use  of  the  same  pesticide 
in  diffierent  modes  of  application  or 


from  two  or  more  pesticide  chemicals 
for  which  tolerances  are  established  is 
the  highest  of  the  separate  applicable 
tolerances.  For  example,  where  the 
bromide  tolerance  on  asparagus  from 
methyl  bromide  commodity  fumigation 
is  100  parts  per  million  (40  CFR 
180.123)  and  on  asparagus  from  methyl 
bromide  soil  treatment  is  300  parts  per 
million  (40  CFR  180.199),  the  overall 
inorganic  bromide  tolerance  for 
asparagus  grown  on  methyl  bromide- 
treated  soil  and  also  fumigated  with 
methyl  bromide  after  harvest  is  300 
parts  per  million. 

(2)  Where  tolerances  are  established 
in  terms  of  inorganic  bromide  residues 
only  from  use  of  organic  bromide 
fumigants  on  raw  agricutural 
commodities,  such  tolerances  are 
sufficient  to  protect  the  public  health, 
and  no  additional  concurrent  tolerances 
for  the  organic  pesticide  chemicals  from 
such  use  are  necessary.  This  conclusion 
is  based  on  evidence  of  the  dissipation 
of  the  organic  pesticide  or  its  conversion 
to  inorganic  bromide  residues  in  the 
food  when  ready  to  eat. 


3.  By  adding  §  180.123a  as  revised 
and  redesignated  from  §  180.126a,  to 
read  as  follows: 

f  1 80. 1 23a  Inorganic  tMomide  residues  In 
peanut  hay  and  peanut  hulls;  statement  of 
policy. 

(a)  Investigations  by  the  Food  and 
Drug  Administration  show  that  peanut 
hay  and  peanut  shells  have  been  used 
as  feed  for  meat  and  dairy  animals. 
While  many  growers  now  harvest 
peanuts  with  combines  and  leave  the 
hay  on  the  ground  to  be  incorporated 
into  the  soil,  some  growers  follow  the 
practice  of  curing  peanuts  on  the  vines 
in  a  stack  and  save  the  hay  for  animal 
feed.  Peanut  shells  or  hulls  have  been 
used  to  a  minor  extent  as  roughage  for 
cattle  feed.  It  has  been  established  that 
the  feeding  to  cattle  of  peanut  hay  and 
peanut  hulls  containing  residues  of 
inorganic  bromides  will  contribute 
considerable  residues  of  inorganic 
bromides  to  the  meat  and  milk. 

(b)  There  are  no  tolerances  for 
inorganic  bromides  in  meat  and  milk  to 
cover  residues  from  use  of  such  peanut 
hulls  as  animal  feed.  Peanut  hulls 
containing  residues  of  inorganic 
bromides  from  the  use  of  methyl 
bromide  are  unsuitable  as  an  ingredient 
in  the  feed  of  meat  and  dairy  animals 
and  should  not  be  represented,  sold,  or 
used  for  that  purpose. 

S  180.126    [Removed] 

4.  By  removing  §  180.126  Inorganic 
bromides  resulting  from  soil  treatment 
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with  ethylene  dibromide;  tolerances  for 
residues. 

{180.397    [Removed! 

5.  Section  180.397  Ethylene 
dibromide;  tolerances  for  residues. 

|FR  Doc.  93-30464  Filed  12-14-93;  8:45  am) 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Office  of  Federal  Procurement  Policy 


48  CFR  Part  9903 

Cost  Accounting  Standards  Board; 
App1icat>ility  and  Thresholds  for  Cost 
Accounting  Standards  Coverage; 
Correction 

AGENCY:  Cost  Accounting  Standards 
Board.  Office  of  Federal  Procurement 
Policy.  OMB. 
ACTION:  Correction  to  final  rule. 

SUMMARY:  This  document  contains 
corrections  to  the  fmal  rule  revising 
applicability,  thresholds  and  procedures 
for  the  application  of  Cost  Accounting 
Standards  to  negotiated  government 
contacts,  which  was  published 
Thursday.  November  4. 1993  (58  FR 
58798). 

EFFECTIVE  DATE:  November  4,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  C.  Loeb.  Executive  Secretary, 
Cost  Accounting  Standards  Board 
(telephone:  202-395-3254). 

The  final  rule  published  Thursday, 
November  4, 1993,  at  58  FR  58798  is 
corrected  as  follows. 

Section  9903.201-2    {Corrected] 

1.  On  page  58801,  in  the  third 
column,  in  9903.201-2(a)(2).  in  the 
fourth  line,  "exceed"  should  read 
"exceeded". 

2.  On  the  same  page,  in  the  same 
column,  in  9903.201-2(b)(l),  in  the 
ninth  line,  after  "Costs"  insert  a  comma. 

3.  On  the  same  page,  in  the  same 
column,  in  9903.201-2(b)(l).  in  the  12th 
line,  after  "rather"  delete  comma. 

Section  9903.201-3    [Corrected] 

4.  On  page  58802.  in  the  second 
column,  in  9903.201-3.  Part  II.  of  the 
solicitation  provision,  in  the  ninth  line, 
"subcontractors"  should  read 
"subcontracts". 

Section  9903.201-4    ICorrected] 

5.  On  the  same  page,  in  the  same 
column,  section  9903.201-4  is  correctly 
amended  by  adding  a  new  instruction 
paragraph  5a.  and  text  as  follows: 

5a.  Section  9903.201-4  is  fiirther 
amended  by  revising  paragraph  (c)(2) 
and  the  heading  and  paragraph  (aKl)  of 


the  "Disclosure  and  Consistency  of  Cost 
Accounting  Practices"  clause  to  read  as 
follows: 

9903.201-4    Contract  clauses. 

•         •         •         •         • 

(O*  •  • 

(2)  The  clause  below  requires  the 
contractor  to  comply  with  CAS 
9904.401,  9904.402.  9904.405.  and 
9904.406,  *   •    • 

Disclosure  and  Consistency  of  Cost 
Accounting  Practices  (Nov  1993) 

(a)  •  •  • 

(1)  Comply  with  the  requirements  of 

9904.401.  Consistency  in  Estimating, 
Accumulating,  and  Reporting  Costs; 

9904.402.  Consistency  in  Allocating 
Costs  Incurred  for  the  Same  Purpose; 
9904.405,  Accounting  for  Unallowable 
Costs;  and  9904.406.  Cost  Accounting 
Standard — Cost  Accounting  Period. 


Dated:  December  9. 1993. 
Richard  C  L4ieb, 

Executive  Secretary.  Ck>st  Accounting 
Standards  tfoard. 

|FR  Doc  93-30543  Filed  12-14-93;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  672  and  675 

[Docket  No.  920531-2221;  I.D.  1206938] 

Groundfish  of  the  Gulf  of  Alaska; 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Pacific  halibut  and  red  king  crab 

bycatch  rate  standards;  request  for 

comments. 

SUMMARY:  NMFS  announces  Pacific 
halibut  and  red  king  crab  bycatch  ratd 
standards  for  the  first  half  of  1994. 
Publication  of  this  action  is  necessary  to 
implement  tlie  bycatch  rate  standards 
under  the  vessel  incentive  program. 
These  standards  must  be  met  by 
individual  trawl  vessel  operators  who 
participate  in  the  Alaska  groundfish 
trawl  fisheries.  The  intent  of  this  action 
is  to  reduce  prohibited  species  bycatch 
rates  and  promote  conservation  of 
groundfish  and  other  fishery  resources. 
DATES:  Effective  12:01  a.in.,  Alaska  local 
time  (A.l.t.).  January  20.  1994,  through 
12  midnight.  A.l.t..  June  30. 1994. 


Comments  on  this  action  must  be 
received  at  the  following  address  no 
later  than  4:30  p.m..  A.l.t..  January  19. 
1994. 

ADDRESSES:  Comments  should  be 
mailed  to  Ronald  J.  Berg,  Chief, 
Fisheries  Management  Division, 
National  Marine  Fisheries  Service,  P.O. 
Box  21668,  Juneau.  Alaska  99802-1668. 
Attn:  Lori  Gravel,  or  be  delivered  to  709 
West  9th  Street,  Federal  Building,  room 
401,  Juneau,  Alaska. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  J.  Salveson,  Fisheries 
Management  Division,  Alaska  Region, 
NMFS,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
domestic  groundfish  fisheries  in  the 
exclusive  economic  zone  of  the  Bering 
Sea  and  Aleutian  Islands  Area  (BSAI) 
and  Gulf  of  Alaska  (GOA)  are  managed 
by  the  Secretary  of  Commerce  according 
to  the  Fishery  Management  Plan  (FMP) 
for  the  Groundfish  Fishery  of  the  BSAI 
and  the  FMP  for  Groundfish  of  the  GOA. 
The  FMFs  were  prepared  by  the  North 
Pacific  Fishery  Management  Council 
(Council)  under  the  authority  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act.  The  FMPs  are 
implemented  by  regulations  for  the  U.S. 
fishery  at  50  CFR  parts  672  and  675. 
General  regulations  that  also  pertain  to 
the  U.S.  fisheries  appear  at  50  CFR  part 
620. 

Regulations  at  §§  672.26  and  675.26 
implement  a  vessel  incentive  program  to 
reduce  halibut  and  red  king  crab 
bycatch  rates  in  the  groundfish  trawl 
fisheries.  Under  the  incentive  program, 
operators  of  trawl  vessels  must  comply 
with  Pacific  halibut  bycatch  rate 
standards  specified  for  the  BSAI  and 
GOA  midwater  pollock  and  "other 
tra'vl"  fisheries,  and  the  BSAI  yellowfin 
sole  and  "bottom  pollock"  fisheries. 
Vessel  operators  also  must  comply  with 
red  king  crab  bycatch  standards 
specified  for  the  BSAI  yellowfin  sole 
and  "other  trawl"  fisheries  in  Bycatch 
Limitation  Zone  1.  as  defined  in  §675.2. 
The  fisheries  governed  by  the  incentive 
program  are  defined  in  regulations  at 
§§  672.26(b)  and  675.26(b). 

Regulations  at  §§  672.26(c)  and 
675.26(c)  require  that  halibut  and  red 
king  crab  bycatch  rate  standards  for 
each  fishery  monitored  under  the 
incentive  program  be  published  in  the 
Federal  Register.  Any  vessel  operator 
whose  monthly  bycatch  rate  exceeds  the 
bycatch  rate  standard  is  in  violation  of 
the  regulations  implementing  the 
incentive  program.  The  standards  are  in 
effect  for  specified  seasons  within  the  6- 
month  periods  of  January  1  through 
June  30.  and  July  1  throu^  December 
31.  Given  that  the  GOA  and  BSAI 
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fisheries  are  closed  to  trawling  from 
January  1  to  January  20  of  each  year 
(§§  672.23(e)  and  675.23(d). 
respectively),  the  Regional  Director  is 
promulgating  bycatch  rate  standards  for 
the  first  half  of  1994  effective  from 
January  20. 1994,  through  June  30. 1994. 

At  its  September  21-26. 1993 
meeting,  the  Council  reviewed  average 
1991-1993  bycatch  rates  experienced  by 
vessels  participating  in  the  fisheries 
under  the  incentive  program.  Based  on 
this  and  other  information  presented 
below,  the  Council  recommended 
halibut  and  red  king  crab  bycatch  rate 
standards  for  the  first  half  of  1994. 
These  standards  are  set  forth  in  Table  1. 
As  required  by  §  672.26(c)  and 
§  675.26(c),  the  Council's  recommended 
bycatch  rate  standards  for  January 
through  June  are  based  on  the  following 
information: 

(A)  Previous  years"  average  observed 
bycatch  rates; 

(B)  Immediately  preceding  season's 
average  observed  bycatch  rates; 

(C)  The  bycatch  allowances  and 
associated  fishery  closures  specified 
under  §  672.20(f)  and  §  675.21; 

(D)  Anticipated  groundfish  harvests; 

(E)  Anticipated  seasonal  distribution 
of  fishing  effort  for  groundfish;  and 

(F)  Other  information  and  criteria 
deemed  relevant  by  the  Director  of  the 
Alaska  Region.  NMFS  (Regional 
Director). 

Bycatch  Rate  Standards  for  Pacific 
Halibut 

With  the  exception  of  the  GOA  "other 
trawl"  fishery,  the  Council's 
recommended  halibut  bycatch  rate 
standards  for  the  1994  trawl  fisheries 
are  unchanged  from  those  implemented 
in  1993.  The  recommended  1994 
standards  are  based  largely  on 
anticipated  seasonal  fishing  effort  for 
groundfish  species  and  1991-1993 
halibut  bycatch  rates  observed  in 
specified  trawl  fisheries.  The  Council 
recognized  that  the  1994  trawl  fisheries 
do  not  start  until  January  20.  Although 
the  BSAI  yellowfin  sole  fishery  is 
further  delayed  until  May  1  under 
regulations  at  §675.23,  the  Council 
recommended  at  its  September  1993 
meeting  that  regulations  be  amended  to 
allow  this  fishery  to  open  on  January  20. 
A  proposed  rule  is  being  prepared  by 
NMFS  to  implement  the  Council's 
recommended  change  to  the  opening 
date  of  the  yellowfin  sole  fishery. 
However,  a  final  rule  implementing  this 
change  likely  would  not  be  effective 
before  April  1994. 

The  recommended  standard  for  the 
yellowfin  sole  fishery  was  maintained  at 
5.0  kilograms  (kg)  halibut  per  metric  ton 
(mt)  of  groundfish  for  the  first  quarter  of 


1994  in  the  event  that  the  yellowfin  sole 
fishery  is  opened  prior  to  May  1.  No 
recent  data  on  halibut  bycatch  rates  in 
the  yellowfin  sole  fishery  are  available 
for  the  first  quarter  of  the  year,  although 
historical  joint  venture  data  suggest  that 
bycatch  rates  during  this  period  are  low 
(less  than  2  kg  halibut/mt  of . 
groundfish).  "The  Council  also 
recommended  that  a  bycatch  rate 
standard  of  5.0  kg  halibut/mt  of 
groundfish  be  maintained  for  the  second 
quarter  of  1994  even  though  the  average 
halibut  bycatch  rate  experienced  by  the 
yellowfin  sole  fishery  during  the  second 
quarter  of  1993  (13.78  kg  halibut  per  mt 
groundfish)  was  almost  three  times  the 
standard.  The  average  halibut  bycatch 
rate  during  subsequent  quarters  of  1993 
remained  at  levels  below  the  5.0  kg 
standard. 

The  Council  recommended  to 
maintain  the  1994  halibut  bycatch  rate 
standard  at  5.0  kg  halibut/mt  of 
groundfish  given  that  the  average 
bycatch  rates  experienced  by  the 
yellowfin  sole  fishery  during  the  second 
quarter  of  1991  and  1992  (2.24  and  3.4 
kg  halibul/mt  of  groundfish, 
respectively)  were  below  the 
recommended  standard,  indicating  that 
vessel  operators  are  able  to  fish  at 
halibut  bycatch  rates  lower  than  those 
experienced  in  1993.  Furthermore,  a 
bycatch  rate  standard  of  5  kg  halibut/mt 
of  groundfish  will  continue  to 
encourage  vessel  operators  to  take 
action  to  avoid  excessively  high  bycatch 
rates  of  halibut  such  as  those 
experienced  during  the  second  quarter 
of  1993. 

The  halibut  bycatch  rate  standard 
recommended  for  the  BSAI  and  GQA 
midwater  pollock  fisheries  (1  kg 
halibut/mt  of  groundfish)  is  hi^er  than 
the  bycatch  rates  normally  experienced 
by  vessels  participating  in  these 
fisheries.  "The  recommended  standard  is 
intended  to  encourage  vessel  operators 
to  maintain  off-bottom  trawl  operations 
and  limit  further  bycatch  of  halibut  in 
the  pollock  fishery  when  halibut 
bycatch  restrictions  at  §§672.20(f)(l)(i) 
and  675.21(cKl)  prohibit  directed 
fishing  for  pollock  by  vessels  using 
nonpelaglc  trawl  gear. 

The  recommended  halibut  bycatch 
rate  standards  for  the  BSAI  "bottom 
pollock"  fishery  continue  to 
approxinxate  the  average  rates  observed 
on  trawl  vessels  participating  in  this 
fishery  during  the  past  three  years.  The 
recommended  standard  for  the  BSAI 
"bottom  pollock"  fishery  during  the  first 
quarter  of  1994  (7.5  kg  haUbut/mt  of 
groundfish)  is  set  at  a  level  that 
approximates  the  average  halibut 
bycatch  rate  experienced  by  vessels 
participating  in  the  "bottom  pollock" 


fishery  during  the  first  quarters  of  1992 
and  1993  (7.58  and  7.59  kg  halibut/mt 
of  groundfish.  respectively). 

Directed  fishiAg  allowances  specified 
for  the  pollock  "A"  season  likely  will  be 
reached  before  the  end  of  the  "A" 
season  on  April  15.  Directed  fishing  for 
pollock  by  vessels  participating  in  the 
inshore  and  offshore  component 
fisheries  is  prohibited  from  the  end  of 
the  pollock  "A"  season  (April  15)  until 
the  beginning  of  the  pollock  "B"  season 
(August  15).  Vessels  fishing  under  the 
Q)mmunity  Development  Quota  (CDQJ 
program  (50  CFR  §  675.27)  could 
participate  in  a  directed  fishery  for 
pollock  between  the  "A"  and  "B" 
seasons,  subject  to  other  provisions 
governing  the  groundfish  fisheriws. 

The  Council  recommended  a  5.0  kg 
halibul/mt  of  groundfish  bycatch  rate 
standard  for  the  second  quarter  of  1994 
to  accommodate  any  CDQ  fishery  that 
may  occur  after  the  first  quarter  of  1994. 
This  standard  approximates  the  average 
halibut  bycatch  rate  experienced  by 
vessels  participating  in  tiie  bottom 
pollock  fishery  during  the  second 
quarter  of  1992  (4.3  kg  halibut/mt  of 
groundfish).  but  is  higher  than  the 
second  quarter  rate  experienced  in  1993 
(2.72  kg  halibut/mt  of  grounfish). 

A  30  kg  halibut/mt  of  groundfish 
bycatch  rate  standard  was 
recommended  for  the  BSAI  "other 
trawl"  fishery.  This  standard  is 
unchanged  from  1992  and  1993.  The 
Council  recommended  a  40  kg  halibut/ 
mt  of  groundfish  bycatch  rate  standard 
for  the  GOA  "other  trawl"  fishery.  This 
bycatch  rate  standard  is  a  20  percent 
reduction  from  the  standard 
implemented  for  this  fishery  during 
1992  and  1993  (50  kg  halibut/mt  of 
groundfish).  The  Council's  action  on  the 
1994  bycatch  rate  standard  for  the  GOA 
"other  trawl"  fishery  was  intended  to 
support  other  management  measures 
recommended  by  the  Council  at  its 
September  1993  meeting.  These 
measures  are  intended  to  address 
problems  associated  with  the  potential 
preemption  of  one  segment  of  the  GOA 
"other  trawl"  fishery  by  another  caused 
by  premature  attainment  of  the  halibut 
bycatch  limit  established  for  the  GOA 
trawl  fisheries.  The  recommended 
management  measures  include:  (1)  The 
apportiormient  of  the  GOA  trawl  haUbut 
bycatch  limit  between  "shallow  water" 
and  "deep  water"  trawl  fisheries,  (2) 
adjustment  of  directed  fishing  standards 
to  change  the  way  retainable  bycatch  of 
groundfish  species  are  calculated,  and 
(3)  an  adjusthient  of  the  season  opening 
dates  of  the  BSAI  yellowfin  sole  and 
"other  flatfish"  fisheries  from  May  1  to 
January  20. 
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The  bycatch  rate  standards 
recommended  for  the  GOA  and  BSAI 
"other  trawl"  fisheries  continue  to  be 
based  on  Council  intent  to  simplify  the 
incentive  program  by  specifying  a  single 
bycatch  rate  standard  for  all  trawl 
fisheries  that  are  not  specifically 
assigned  a  separate  bycatch  rate 
standard  under  regulations 
implementing  the  incentive  program 
(i.e.,  the  BSAI  and  GOA  midwater 
pollock  fisheries,  and  the  BSAI 
yellowfin  sole  and  bottom  pollock 
Rsheries),  yet  maintain  the  Council's 
objective  of  reducing  halibut  bycatch 
rates  in  the  Alaska  trawl  fisheries. 

Observer  data  collected  from  the  1993 
GOA  trawl  fisheries  (excluding  the 
midwater  pollock  fishery)  show  first 
and  second  quarter  halibut  bycatch  rates 
of  35  and  25  kg  halibutymt  of 
groundfish,  respectively.  First  and 
second  quarter  rates  from  1992  were 
lower  at  20  and  22  kg  halibutymt  of 
groundfish,  respectively.  Observer  data 
collected  from  the  1993  BSAI  "other 
trawl"  fisheries  show  first  and  second 
quarter  halibut  bycatch  rates  of  9  and  14 
kg  halibut/ mt  of  groundfish, 
respectively.  Observer  data  from  1992 
showed  similar  rates.  Although  average 
bycatch  rates  experienced  by  the  GOA 
and  BSAI  "other  trawl"  fisheries  during 
the  past  two  years  do  not  approach  the 
recommended  standards  of  40  and  30  kg 
halibut/mt  of  groundfish,  respectively, 
the  Council  determined  that  these 
standards  would  provide  an  incentive  to 
vessel  operators  to  avoid  excessively 
high  halibut  bycatch  rates  while 
participating  in  the  GOA  and  BSAI 
trawl  fisheries. 

Bycatch  Rates  Standards  for  Red  King 
Crab 

The  Council's  recommended  red  king 
crab  bycatch  rate  standard  for  the 
yellowfin  sole  and  "other  trawl" 
fisheries  in  Zone  1  of  the  Bering  Sea 
subarea  is  2.5  crab/mt  of  groundfish 
during  the  first  half  of  1994.  This 
standard  is  the  same  as  that 
recommended  for  1992  and  1993. 

With  the  exception  of  rock  sole,  little 
fishing  effort  for  flatfish  has  occurred  in 
Zone  1  during  recent  years  because 
commercial  concentrations  of  yellowfin 
sole  and  "other  flatfish"  normally  occur 
north  of  this  area  by  the  time  these 
fisheries  open  on  May  1.  As  such, 
limited  observer  data  exist  for  the 
yellowfin  sole  fishery  in  Zone  1  for  the 


three-year  period  of  1991-1993.  These 
data  indicate  average  second  quarter  red 
king  crab  bycatch  rates  between  1.3  and 
3.3  crab/mt  of  groundfish.  During  this 
same  three  year  period,  the  first  and 
second  quarter  bycatch  rates  of  red  king 
crab  experienced  by  vessels 
participating  in  the  "other  trawl" 
fishery  ranged  from  .02  to  2.39  crab/mt 
of  groimdfish.  In  recent  years,  some 
fishermen  have  experienced  relatively 
high  bycatch  rates  of  halibut  north  of 
Zone  1  and  have  expressed  a  desire  to 
explore  fishing  grounds  in  Zone  1  that 
may  have  lower  halibut  bycatch  rates. 
However,  fishermen  also  have  expressed 
a  reluctance  to  fish  in  Zone  1  because 
of  possibly  exceeding  the  red  king  crab 
bycatch  late  standard.  The  total  bycatch 
of  red  king  crab  by  vessels  participating 
in  the  1993  trawl  fisheries  is  estimated 
at  181.769  crab,  or  about  91  percent  of 
the  200,000  crab  bycatch  limit 
established  for  the  trawl  fisheries  ifn 
Zone  1.  Recognizing  that  the  red  king 
crab  bycatch  limit  will  restrict  bycatch 
amounts  to  specified  levels,  the  Council 
maintained  the  2.5  red  king  crab/mt  of 
groundfish  bycatch  rate  standard  to 
support  those  fishermen  who  actively 
pursue  alternative  fishing  grounds  in  an 
attempt  to  reduce  halibut  bycatch  rates. 
The  Regional  Director  has  determined 
that  Council  recommendations  for 
bycatch  rate  standards  are  appropriately 
based  on  the  information  and 
considerations  necessary  for  such 
determinations  under  §  672.26(c)  and 
§  675.26(c).  Therefore,  the  Regional 
Director  concurs  in  the  Council's 
determinations  and  recommendations 
for  halibut  and  red  king  crab  bycatch 
rate  standards  for  the  first  half  of  1994 
as  set  forth  in  Table  1.  These  bycatch 
rate  standards  may  be  revised  and 
published  in  the  Federal  Register  when 
deemed  appropriate  by  the  Regional 
Director  pending  his  consideration  of 
the  information  set  forth  at 
§§  672.26(c)(2)(v)  and  675.26(c)(2)(v). 

As  required  in  regulations  at 
§§672.26(c)(2)(iii)  and  675.26(a)(2)(iii), 
the  1994  fishing  months  are  specified  as 
the  following  periods  for  purposes,of 
calculating  vessel  bycatch  rates  under 
the  incentive  program: 

Month  1 :  )anuary  1  through  January  29; 
Month  2:  January  30  through  February  26; 
Month  3:  February  27  through  April  2; 
Month  4:  April  3  through  April  30; 
Month  5:  May  1  througjii  May  28; 
Month  6:  May  29  through  July  2; 
Month  7:  July  3  through  )uly  30; 


Month  8:  July  31  through  September  3; 
Month  9:  September  4  through  October  1; 
Month  10:  October  2  through  October  29; 
Month  11:  October  30  through  December  3; 

and 
Month  12:  December  4  through  December  31. 

Classification 

This  action  is  taken  under  50  CFR 
672.26  and  675.26. 

List  of  Subjects  in  50  CFR  Parts  672  and 
675 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C.  1801  etseq. 
Dated:  December  10. 1993. 
David  S.  Crestin, 

Acling  Director.  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 

Table  i— Bycatch  Rate  Standards, 
BY  Fishery  and  Quarter,  for  the 
First  Half  of  1994  for  Pur- 
poses OF  the  Vessel  Incentive 
Program  in  the  BSAI  and  GOA 


Fishery  and  quarter  (Qt) 


1994 
bycatch 
starvjard 


Halibut  bycatch  as  kilogram  (kg)  of  halibut/ 
methc  ton  (mt)  of  groundfish  catch 


BSAI  Mklwater  polkx^k 

Qtl  10 

Qt2 10 

BSAI  Bottom  polkx:k 

Qt  1  7.5 

Qt  2 5.0 

BSAI  Yeltowfin  sole 

Qt  1  5.0 

Qt  2  5.0 

BSAI  Other  trawl 

Qt  1  30.0 

Qt  2  » 30.0 

GOA  MkMater  ponock 

Qt  1  1.0 

Qt2 10 

GOA  Other  trawl 

Qt  1  .„ 40.0 

Qt  2  40.0 

Zone  1  red  king  crab  tjycatch  rates  (numt>er  of 
crab/ml  of  groundfish  catch) 


BSAI  yelk>wfin  sole 

Qt  1  

Qt  2 

BSAI  Other  trawl 

Qt  1  

Qt  2 


2.5 
2.5 

2.5 
2.5 
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This  section  of  the  FEDERAL  REGISTER 
contains  notnes  to  the  public  of  ttie  proposed 
issuance  of  rules  and  reguiatiorts.  The 
purpose  of  tttese  notices  is  to  give  interested 
persons  an  opporturxty  to  participate  in  the 
rule  rnaking  poor  to  ttie  adopbon  of  the  final 
niles. 


FEDERAL  ELECTION  COMMISSION 

11  CFR  Part  102 

[NoUce  1993-33] 

Special  Fundralsing  Projects  and 
Other  Use  of  Candidate  Names  by 
Unauthorized  Committees 

AGENCY:  Federal  Election  Commission. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Commission  is  seeking 
comments  on  a  proposed  amendment  to 
its  regulations  regarding  an 
unauthorized  committee's  use  of  a 
candidate's  name  in  the  title  of  a  special 
fundraising  project  or  other 
communication  on  behalf  of  the 
unauthorized  committee.  The 
amendment  would  permit  such  use,  if 
the  title  clearly  indicates  opposition  to 
the  named  candidate. 
DATES:  Comments  must  be  received  on 
or  before  January  31, 1994. 
ADDRESSES:  (Domments  must  be  in 
writing  and  addressed  to:  Ms.  Susan  E. 
Propper,  Assistant  General  Counsel,  999 
E  Street.  NW..  Washington.  DC  20463. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Susan  E.  Propper,  Assistant  General 
Counsel.  999  E  Street,  NW.. 
Washington,  DC  20463,  (202)  219-3690 
or  (800) 424-9530. 

SUPPLEMENTARY  INFORMATION:  On  July 
15,  1992,  the  Commission  promulgated 
new  rules  on  special  fundraising 
projects  and  other  uses  of  candidate 
names  by  unauthorized  committees.  The 
rules  prohibit  the  use  of  a  candidate's 
name  in  the  title  of  any  fundraising 
project  or  other  communication  by  any 
committee  that  has  not  been  authorized 
by  the  named  candidate.  11  CFR 
102.14(a).  The  rules  became  effective  on 
November  4, 1992.  57  FR  31424  Ouly 
15, 1992). 

The  rules  construe  2  U.S.C  432(e)(4), 
a  provision  of  the  Federal  Election 
Campaign  Act  ["FECA"  or  "the  Act"l 
that  prohibits  the  use  of  the  candidate's 
name  in  the  name  of  an  unauthorized 
political  committee.  In  Conunon  Cause 
V.  FEC,  842  F.2d  436  (DC  Qr.  1988),  the 


United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  upheld  the 
Commission's  authority  to  interpret  this 
prohibition  as  applying  only  to  the 
name  under  which  the  committee 
registers  with  the  Commission  (the 
"registered  name"),  since  "(an]  agency's 
construction,  if  reasonable,  must 
ordinarily  be  honored."  Id.  at  439-40. 
However,  the  court  recognized  that  an 
interpretation  imposing  a  more 
extensive  ban  on  the  use  of  candidate 
names  by  unauthorized  committees, 
such  as  prohibiting  their  use  in  the  titles 
of  any  fundraising  projects  sponsored  by 
an  unauthorized  committee,  would  also 
be  reasonable.  Id.  at  440-41. 

Thp  Common  Cause  decision  grew 
out  of  the  1980  presidential  election. 
Since  that  time,  the  Commission  has 
become  increasingly  concerned  over  the 
possibility  for  confusion  or  abuse  under 
the  interpretation  upheld  in  that  case 
(i.e.,  limiting  the  FECA's  "name" 
prohibition  to  a  committee's  registered 
name).  In  1992  the  Commission  opened 
a  rulemaking  to  re-examine  this 
question. 

Comments  received  over  the  course  of 
that  rulemaking  indicated  that  this 
concern  was  well-founded,  and  that  the 
widespread  use  of  project  names  was 
frustrating  the  goal  of  the  statute. 
Numerous  examples  were  given  of 
situations  where  contributors,  misled  by 
the  u.se  of  a  candidate's  name  in  the  title 
of  a  fundraising  project,  erroneously 
believed  that  their  contributions  would 
be  used  to  support  the  named  candidate. 
In  many  instances  that  candidate  or 
candidate's  campaign  received  little  or 
none  of  the  money  received  in  response 
to  the  appefil. 

The  NPRfvd  in  that  rulemaking  sought 
comments  on  two  modifications  to  the 
rules  then  in  effect:  A  stronger 
disclaimer  requirement ,  and  a 
requirement  that  only  checks  made 
payable  to  the  registered  name  of  the 
imauthorized  committee  responsible  for 
the  communication  could  be  accepted. 
57  FR  13056  (April  15.  1992).  After 
considering  the  comments  received  in 
response  to  the  Notice,  however,  the 
Commission  decided  that  a  total  ban 
was  justified.  57  FR  31424  (July  15, 
1992).  The  ban  took  effect  on  November 
4, 1992. 

On  Februeuy  5, 1993,  the  Commission 
received  a  Petition  for  Rulemaking  from 
CiUzens  Against  David  Duke  ("CADD"). 
a  proposed  project  of  the  American 


Ideas  Foundation.  The  petition 
requested  the  Commission  to  reconsider 
and  re[>eal  the  new  rules,  both  in 
general  and  with  particular  emphasis  on 
those  titles  that  indicate  opposition  to, 
rather  than  support  for,  a  named 
candidate. 

The  Commission  published  a  Notice 
of  Availability  in  the  Federal  Register 
on  March  3, 1993.  58  FR  12189.  Three 
comments  were  received  in  response  to 
this  Notice,  two  of  which  argued  that 
the  current  prohibition  violates 
protected  First  Amendment  rights  of 
free  speech  and  association. 

After  analyzing  these  comments,  the 
Commission  continues  to  believe  that 
the  current  rules  are  constitutionally 
valid.  Also,  a  "bright  line"  prohibition, 
such  as  that  contained  in  the  current 
rules,  is  substantially  easier  to  monitor 
and  enforce  than  it  would  be  to 
distinguish  among  all  the  potential  uses 
of  candidate  names  in  this  context. 

As  already  noted,  the  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  has  specifically  stated  that  the 
Commission's  approach  is  a  reasonable 
interpretation  of  the  statutory  language. 
Also,  the  current  rules  do  not  impose 
such  a  biutlen  on  regulated  entities  as 
to  infringe  on  protected  First 
Amendment  rights. 

The  Commission  notes  that  David 
Duke  is  not  currently  a  candidate  for 
federal  office,  so  the  use  of  his  name  in 
a  project  title  is  not  prohibited  by  these 
rules.  Should  he  become  a  federal 
candidate,  there  would  be  no 
prohibition  against  both  using  and 
emphasizing  Mr.  Duke's  name 
repeatedly  in  the  body  of  the 
communication,  as  long  as  his  name  did 
not  appear  in  the  communication's  title. 

Nevertheless,  the  Commission 
recognizes  that  the  focus  of  the  earlier 
rulemaking  was  on  titles  that  indicate 
support  for  a  named  candidate,  and  that 
the  potential  for  fraud  and  abuse  is 
significantly  reduced  in  the  case  of 
those  titles  that  indicate  opposition. 
Accordingly,  the  Commission  has 
decided  to  open  a  rulemaking  on  the 
narrow  question  of  whether  the  current 
rules  should  be  revised  to  permit  the 
use  of  candidate  names  in  titles  that 
clearly  indicate  opposition  to  named 
candidates.* 

Specifically,  the  Commission  is 
seeking  comments  on  a  proposed 
amendment  to  11  CFR  102.14  that 
would  exempt  such  titles  from  the 
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general  prohibition  on  an  unauthorrzed 
committee's  use  of  candidate  names  in 
the  title  of  a  special  fundraising  project 
or  other  communicatiDn.  The 
Commission  stresses  that,  in  order  to 
qualify  for  this  exemption,  the  title 
would  have  to  be  clear  and 
unambiguous  in  its  opposition  to  the 
named  candidate — that  is,  it  would  have 
to  employ  words  such  as  "against." 
"opposed,"  "dump,"  or  "defeat"  in 
referring  to  the  candidate.  Titles  with 
potentially  ambiguous  language  would 
continue  to  be  prohibited,  both  because 
of  the  potential  for  fraud  and  abuse  and 
because  of  the  difficulty  in  evaluating 
and  monitoring  the  use  of  such  titles. 

The  Commission  also  welcomes 
comments  on  any  related  aspect  of  this 
rulemaking. 

Certification  of  No  Effect  Pursuant  to  5 
U.S.C  605(B)  [Regulatory  Flexibility 
Acll 

This  proposed  rule  will  not,  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  basis  for 
this  certification  is  that  any  small 
entities  affected  are  already  required  to 
cpmply  with  the  Act's  requirements  in 
this  area.  Also,  the  proposal  would 
broaden  the  Commission's 
interpretation  of  these  requirements. 

List  of  Subjects  in  11  CFR  Part  102 

Campaign  funds.  Political  candidates, 
Political  committees  and  parties. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble,  part  102,  subchapter  A. 
chapter  I  of  title  11  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  102— REGISTRATION, 
ORGANIZATION,  AND 
RECORDKEEPING  BY  POUTICAL 
COMMITTEES  (2  U.S.C.  433) 

1.  The  authority  citation  for  part  102 
would  continue  to  read  as  follows: 

Authority:  2  U.S.C  432. 433. 438(a)(8), 
441d. 

2.  Section  102.14  would  be  amended 
by  adding  paragraph  (b)(3)  to  read  as 
follows: 

f  102.14    Names  of  poiitlcai  committees  (2 
U.S.C.  432(e)  (4)  and  (5)). 


(b)*  *  • 

(3)  An  unauthoris^  political 
committee  may  include  the  name  of  a 
candidate  in  the  title  of  a  special  project 
name  or  other  conununication  if  the  title 
clearly  and  unambiguously  shows 
opposition  to  the  named  candidate  by 


using  words  such  as  "defeat"  or 
"opposed." 

Scott  E.  Thomas, 

Chairman.  Federal  Election  Commission. 
IFR  Doc.  93-30568  Filed  12-14-93;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  211 

[Regulation  K;  Docket  No.  R-0820] 

Charging  for  Examinations  of  U.S. 
Branches,  Agencies,  and 
Representative  Offices  of  Foreign 
Banks 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Notice  of  proposed  rulemaking. 

r 

SUMMARY:  The  Board  of  Governors  of  the 
Federal  Reserve  System  (Board)  is 
seeking  public  comment  on  a  proposal 
to  amend  its  regulations  relating  to  the 
activities  of  foreign  banking 
organizations  in  the  United  States  to 
implement  provisions  of  the  Foreign 
Bank  Supervision  Enhancement  Act  of 
1991  (FBSEA)  requiring  the  Board  to 
charge  foreign  banks  for  the  cost  of 
examinations  of  their  branches, 
agencies,  and  representative  offices  in 
the  United  States  (collectively,  "U.S. 
Offices").  Under  the  proposal,  the 
amount  charged  for  examinations  would 
be  determined  by  multiplying  examiner 
hours  by  an  hoiuly  rate.  For  branches 
and  agencies,  the  Board  proposes  that 
the  number  of  examiner  hours  would  be 
determined  by  applying  a  formula  based 
on  the  branch's  or  agency's 
characteristics.  Comment  is  also  sought 
regarding  the  use  of  actual  recorded 
examiner  hours  for  this  purpose.  For 
representative  offices,  the  Board 
proposes  that  actual  recorded  examiner 
hours  would  be  used. 
DATES:  Comments  should  be  submitted 
on  or  before  April  20. 1994. 
ADDRESSES:  Comments,  which  should 
refer  to  Docket  No.  R-0820.  may  be 
mailed  to  the  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  &  C  Street, 
NW.,  Washington.  DC  20551.  to  the 
attention  of  Mr.  William  W.  Wiles. 
Secretary.  Comments  addressed  to  the 
attention  of  Mr.  Wiles  may  be  delivered 
to  the  Board's  mail  room  between  8:45 
a.m.  and  5:15  p.m.,  and  to  the  security 
control  room  outside  those  hours.  Both 
the  mail  room  and  the  security  control 
room  are  accessible  from  the  courtyard 
entrance  on  20th  Street  between 
Constitution  Avenue  and  C  Street.  NW. 
Comments  may  be  inspected  in  room 


MP-500  between  9  a.m.  and  5  p.m. 
weekdays,  except  as  provided  in  §  261.8 
of  the  Board's  Rules  Regarding 
Availability  of  Information,  12  CFR 
261.8. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  G.  Martinson,  Assistant 
Director  (202/452-3640),  or  Michael  D. 
O'Connor,  Supervisory  Financial 
Analyst  (202/452-3808).  Division  of 
Banking  Supervision  and  Regulation;  or 
Kathleen  M.  O'Day.  Associate  C^eneral 
Counsel  (202/452-3786).  Sandy 
Richardson,  Senior  Attorney  (202/452- 
6406),  or  Paul  Vogel.  Attorney  (202/ 
452-3428).  Legal  Division;  or  Sally  M. 
Davies.  Economist  (202/452-2908). 
Division  of  Research  and  Statistics; 
Board  of  Governors  of  the  Federal 
Reserve  System.  For  the  hearing 
impaired  only.  Telecommunications 
Device  for  the  Deaf  (TDD),  contact 
Dorthea  Thompson  (202/452-3544). 
Board  of  Governors  of  the  Federal 
Reserve  System.  20th  k  C  Street.  NW.. 
Washington.  DC  20551. 

SUPPLEMENTARY  INFORMATION:  The 
FBSEA  generally  mandated  a 
strengthened  supervisory  framework 
and  an  expanded  examination  program 
for  U.S.  Offices  of  foreign  banks.  Public 
Law  102-242.  title  n,  subtitle  A,  Dec. 
19.  1991. 105  Stat.  2286.  The  FBSEA 
also  provides  that  the  cost  of 
examinations  of  U.S.  Offices  shall  be 
assessed  against  and  collected  from  the 
foreign  bank  or  its  parent.  12  U.S.C. 
3105(c)(1)(D).  3107(c).  Assessing  for  the 
cost  of  examinations  requires 
consideration  of  various  methodologies 
and  sources  of  information  for 
determining  the  appropriate  costs  of  an 
examination,  including  consideration  of 
the  number  and  experience  of  the 
examiners  involved.  In  this  regard,  in 
order  to  assure  compliance  with  the 
annual  examination  provision  of  the 
FBSEA,  the  Federal  Reserve  was 
required  to  hire  and  train  large  numbers 
of  new  examiners  during  the 
implementation  period.  The  Federal 
Reserve  has  now  reached  a  point  where 
the  esiamination  program  is 
substantially  implemented  and  is  in  a 
position  to  promulgate  a  methodology  to 
assess  for  the  cost  of  examinations. 

The  purpose  of  this  notice  of 
proposed  rulemaking  is  to  seek  public 
comment  regarding  the  methods 
developed  by  the  Board  for  assessing  the 
cost  of  examinations  against  foreign 
banks.  The  Board  also  seeks  comment 
regarding  whether  implementation  of 
the  FBSEA  provision  requiring  the 
assessment  of  examination  costs  against 
foreign  banks  is  consistent  with  the 
policy  of  national  treatment  established 


in  the  International  Banking  Act  of 
1978. 12  U.S.C.  3101  et  seq. 

Method  of  Assessment 

The  Board  considered  various 
methods  of  allocating  the  costs  of 
examination  to  foreign  banks  in  order  to 
assess  them  for  the  cost  of  examining 
their  U.S.  Offices.  The  most 
straightforward  approach  would  be  to 
refer  to  the  time  spent  by  examiners  in 
conducting  examinations  of  these 
Offices  ("examiner  hours"),  to  derive  a 
per  hour  rate  for  their  time,  and  to 
assess  a  given  foreign  bank  for  its 
allocable  share  of  the  total  cost. 

Examiner  Hours 

The  Board  considers  that  examiner 
hours  are  the  fundamental  and  most 
clearly  observable  indicator  of  Federal 
Reserve  System  resources  used  in 
examinations.  Examiners'  salaries  and 
benefits  are  the  largest  component  of  the 
costs  of  examination.  Examiner  hours 
also  appear  to  be  an  appropriate  and 
reasonable  basis  upon  which  to  allocate 
the  other  costs  associated  with 
examinations  to  individual  institutions. 
These  costs  include,  but  are  not  limited 
to,  the  cost  of  equipment,  clerical 
support,  materials,  and  management 
review  of  the  draft  examination  report. 
The  Board,  therefore,  proposes  use  of 
examiner  hours  both  for  purposes  of 
deriving  a  per  hour  charge  and  assigning 
examination  costs  to  particular  banks. 
The  Board  proposes  use  of  standard 
examiner  hours,  as  described  below,  for 
assessing  branches  and  agencies  for  the 
cost  of  examination  generally  and  use  of 
actual  examiner  hours  for  assessing 
representative  offices  for  such  costs.  The 
Board  also  seeks  comment  regarding  the 
use  of  actual  examiner  hours  for 
purposes  of  assessing  branches  and 
agencies  for  the  cost  of  examination. 

Branches  and  Agencies 

The  Board  seeks  comment  on  two 
alternative  methods  of  assigning  costs  of 
examination  to  individual  branches  and 
agencies:  (1)  Developing  a  formula 
based  upon  experience  to  derive  the 
standard  number  of  examiner  hours 
necessary  to  examine  U.S.  branches  and 
agencies  of  foreign  banks  of  given 
profiles  and  with  given  characteristics 
("standard  hours");  or  (2)  using  the 
actual  number  of  hours  that  examiners 
spend  in  conducting  examinations 
("actual  hours").  Both  of  these 
approaches  would  relate  a  bank's 
examination  charges  to  the  amount  of 
Federal  Reserve  resources  expended  on 
examination  of  its  U.S.  Offices.  As 
discussed  below,  the  Board  recognizes 
that  there  may  be  advantages  associated 
with  each  method.  For  the  reasons 


discussed  below,  however,  the  Board 
proposes  to  use  the  standard  hours 
method  to  calculate  the  examination 
charges  to  be  assessed  against  U.S. 
branches  and  agencies  of  foreign  banks. 
The  Board  also  encourages  commenters 
to  provide  their  views  regarding  use  of 
actual  hours  to  calculate  the 
examination  charges.  Each  of  these 
methods  is  described  below,  together 
with  the  Board's  assessment  of  the 
relative  merits  of  each. 

Actual  Hours 

The  Federal  Reserve  maintains 
records  regarding  the  actual  hours 
examiners  spend>on  particular 
examinations.  Actual  hours,  therefore, 
could  be  used  to  determine  foreign 
banks'  examination  charges. 

The  Board  is  concerned  with  the  use 
of  actual  hours  for  this  purpose, 
however,  because  there  are  numerous 
factors  that  can  cause  variability  in  the 
amount  of  time  spent  examining  U.S. 
Offices  of  foreign  banks,  even  among 
offices  having  similar  profiles.  Such 
variability  may  result  from  supervisory 
judgments  regarding  matters  requiring 
further  enquiry.  Decisions  to  make  an 
intensive  investigation  of  certain  areas 
or  activities,  for  example,  will  increase 
the  number  of  examiner  hours,  even 
though  the  further  enquiry  may  often 
serve  to  alleviate  rather  than  to  confirm 
supervisory  concerns.  Administrative 
decisions  regarding  the  composition  of 
the  examination  team  also  may  affect 
examiner  hours.  For  example,  the 
number  of  examiner  hours  may  increase 
or  decrease  depending  upon  the  overall 
level  of  experience  of  examiners 
assigned  to  the  team.  Decisions  to 
provide  new  examiners  with  on-the-job 
training  also  can  increase  significantly 
the  total  number  of  hours  spent  on  an 
examination. 

For  these  reasons,  the  Board  is 
concerned  that  charges  based  on  actual 
hours  might  create  an  atmosphere  in 
which  disagreements  over  the 
composition  of  examiner  teams  or  the 
amount  of  time  spent  on  the 
examination  would  divert  attention 
from  critical  supervisory  issues  raised  in 
the  course  of  the  examination.  The 
Board  also  does  not  wish  to  compromise 
the  examination  process  by  adding  to 
pressures  from  the  examined  entities  on 
examiners  not  to  take  the  time  necessary 
to  conduct  a  thorough  examination  of  a 
particular  institution. 

The  Board,  therefore,  does  not 
propose  use  of  actual  hours  generally  to 
calculate  charges  for  examinations  of 
branches  and  agencies.  The  Board, 
however,  is  interested  in  receiving 
comment  on  the  use  of  actual  examiner 
hours  for  this  purpose,  including 


whether  actual  costs  per  hour  (based 
upon  actual  salaries,  benefits  and  other 
expenses),  rather4han  the  standard  rate 
pet  hour  proposed  below,  should  be 
used  in  conjunction  with  actual  hours  to 
derive  the  examination  charge.  In  this 
regard,  the  Board  is  concerned  that  a 
system  of  cost  assessment  based  upon 
actual  hours  and  actual  costs  per  hour 
may  be  inefficient,  given  the  added 
costs  that  would  be  associated  with 
establishing,  maintaining  and 
administering  such  a  system.  Comment 
is  sought  regarding  these  matters. 

Standard  Hours 

The  Board's  preferred  method  of 
determining  the  examination  charge  to 
be  assessed  against  a  foreign  bank  for  its 
U.S.  branches  and  agencies  is  to  develop 
a  formula,  based  upon  experience,  that 
would  calculate  a  standard  number  of 
examiner  hours  required  to  examine 
these  offices  of  given  profiles  and  with 
given  characteristics.  Use  of  the 
•  standard  hours  method  would  offer  the 
advantage  of  decreasing  the  variability 
of  examination  charges  levied  against 
offices  with  similar  profiles,  while 
increasing  the  predictability  of 
examination  costs  for  an  individual 
office.  In  particular,  random  variations 
in  charges  that  arise  from  differences  in 
examiner  experience  or  the  other  factors 
discussed  above  would  not  be  reflected 
in  the  charges  assessed  against  foreign 
banks  for  their  individual  branches  and 
agencies  in  a  given  year.  The  Board 
believes  that  assessments  based  on 
standard  hours  would  l>e  less  costly  to 
administer  and  less  likely  to  lead  to 
billing  disputes  than  would  charges 
based  on  actual  hours. 

A  number  of  other  U.S.  bank 
regulators  use  standardized  assessments 
to  charge  banking  institutions  for 
examination  and  supervisory  costs. 
Generally,  such  assessments  are  related 
to  the  size  of  the  banking  institution.  It 
has  been  the  Federal  Reserve's 
experience,  however,  that  the  cost  of 
examining  any  given  institution  \-ill  be 
influenced  significantly  by 
characteristics  other  than  its  asset  size. 
In  view  of  the  relevant  language  of  the 
FBSEA,  the  Board  considers  that,  to  the 
extent  possible,  such  characteristics 
should  be  taken  into  account  in 
determining  the  charges  to  be  assessed 
against  institutions  for  their 
examinations.  The  Board  nevertheless 
would  be  interested  in  receiving 
comment  regarding  whether 
standardized  assessments  for  the  cost  of 
examination  based  solely  on  asset  size 
would  be  preferable  to  the  muhi- 
variable  methodology  described  below. 
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PropoMd  Mstbodalagy 

Forthe  reasons  discussadi  abov»,  in 
propw«l  »»1.26(dX  tiw  Board 
propoaes  davriopiag  a  fionnab  to  dtorive 
standBfd  hcurs  by  usiag  standard 
statistical  techniques  to  estiaoate  the 
number  of  hours  generaHy  required  to 
examine  branches  and  agencies  with 
similar  characteristics.  The  basic 
approach  wouid  be  to  estimate  a  linear 
regressaan  of  Federal  Raserva  examinar 
hours  devoted  over  a  past  period  to 
oirniiiMing  varioas  brawrhgt  and 
agencies  on  the  characteristics  thmight 
likely  to  have  affected  the  amount  of 
time  necessary  to  examine  sach  offices. 
All  characteristics  ("variables")  that  are 
thought  potentially  to  have  a  material 
efiiact  an  examiner  hours  would  be 
considered  for  this  puiposa.  indudia^ 
total  assets,  total  loans,  assets  and  loans 
in  of&hore  "shell"  branches,  measures 
of  ofT-balanca  shaet  activities,  problem 
loanSk  the  composite  rating  of  assets, 
internal  controls  and  management 
("AIM  rating,"),  and  the  individual 
components  of  the  AIM  rating.  These 
types  of  variables  are  key  factors  that 
influence  the  amount  of  time  required  to 
examine  a  banking  entity. 
,  The  data  used  in  the  regression 
analysis  would  be  collected  from  three 
sources — examination  reports  and  two 
types  of  quarterly  reports  of  condition, 
the  FFIEC  0tr2  and  002s  reports.  The 
examination  reports  would  supply 
exanrination-spacific  data,  such  as  the 
examination  rating  and  its  components 
and  classified  assets.  The  FFIEC  002 
reports  provide  inEonnation  regarding 
the  U.S.  operations  of  foreign  banks, 
such  as  the  dollar  amotmt  and 
composition  of  assets  and  liabilities  and 
information  on  certain  off-balance- sheet 
activities.  The  FFIEC  002s  rep«ts 
contain  informatioa  on  tha  balance 
sheets  of  off-shore  offices  of  foreign 
banks  that  am  "managed  or  controUed" 
(as  that  phrase  is  defined  in  the 
instructions  to  the  002s  report)  by  their 
U.S.  Offices.  Data  would  be  collected  for 
the  year  prior  to  the  year  in  which  the 
stnudard  hours,  as  derived  oiKler  this 
methodology,  would  be  applied  to 
determine  a  bank's  charge.  Earlier  years' 
data,  if  availafale,  nwy  also  be  used  is 
the  regiesaions.  fkrovLded  that 
examiners'  practiess  have  not  changed 
significantly  since  that  tine. 

Following  the  specification  of  various 
regression  models,  the  variables  that 
produce  the  best  fit  (that  is,  the 
characteristics  of  the  branch  or  a^ncy 
that  best  explain  the  amouat  of  time 
necessary  to  examine  the  offke,  which 
subaecyiently  will  be  referred  to  as  the 
"explanatory  variables")  will  be 
determined.  When  examiner  hours  are 


regressed  ob  these  explanatory 
variables,  a  eoeffioant  will  be  estimated 
for  each  of  these  variables.  Each 
coefficient  when  multiplied  by  its 
conespcnding  variable  will  produce  a 
number  of  examiner  hours  typically 
attributable  to  that  variable,  which  then 
will  be  totaled  in  order  to  derive  tl» 
number  o£  standard  examiner  hours  for 
a  particxilar  branch  or  agenc]|. 

The  Board  profMwesHket  the  model  be 
evaluated  annually  in  light  of  the  data 
for  the  previous  year.  In  order  ta 
improve  the  predictive  ability  of  the 
regression,  additional  variables  may  be 
identified  and  inchided  and  variables 
previously  inchided  may  be  deleted  or 
modified.  Such  changps  to  the  variables 
may  be  necessary  to  allow  for 
interactions  between  variables  or  to 
account  for  possible  nonlinear 
relationships  between  examiner  hours 
and  the  characteristics  of  branches  or 
agencies.  In  addition,  if  appropnate, 
lagged  vahies  of  some  of  the  variables 
may  also  be  included,  such  as  ratings 
from  the  previous  examination  (in 
addition  to  ratings  from  the  current 
examination).  In  determining  which 
variables  to  include  in  the  modeL  three 
criteria  willbe  coasidered:  (1)  How 
likely  it  seems  that  a  variable  would 
influence  examiner  houis  significantly 
or  would  be  indicative  of  unmeasured 
variables  that  sig^ficantly  influence 
examines  hours;  (2)  the  variable's 
contribution  to  the  predictive  ability  of 
the  modek  and  (3)  how  reasonable  the 
estimated  coefficients  seem  when 
evaluated  against  examiner  experience. 

Applicatioa  of  Troposarf  Methodoiegy 

Using  data  that  were  available  from 
the  sources  described  above  for  1993, 
Board  staff  specified  a  number  of 
regression  models  containing  all  of  the 
variables  hsted  above.i  The  variables 
that  produced  the  best  fit  for  these  data 
were:  The  dollar  amounts  of  each  of 
total  loans,  loans  administered  by  the 
branch  or  agency  but  booked  in  off- 
shore branches,  off-balance  sheet 
derivative  activities,  loans  in  non- 
accrual  status,  and  loans  past  due  90 
days  or  more:  wbethar  the  coraposite 
AIM  rating  for  the  current  exarB  was  3 
or  worse;  whether  the  internal  controls 
component  ("1  Eating")  was  3  or  worse 
for  that  examiitation;  and  whether  the  I 
rating  for  the  previous  examination  was 
4  or  worse.  Each  of  the  latta  two 


variables  were  scaled  by  the  amount  of 
total  loans.2 

The  regression  results  for  the  model 
that  includes  these  variables  are 
discussed  in  further  detail  in  a  separate 
section  below.  However,  statistical 
analysis  indicates  thai  the  i^atioiiship 
between  examiner  hours  and  the 
explanatory  variables  is  highly 
significant.  The  adijusted  R-sqoared 
statistic  measures  the  pefcentage  of  the 
total  variation  of  examiner  hours 
explained  by  the  variables  inel\jded  in 
the  regression,  thereby  measuring  the 
goodness  of  fit  of  the  model.  A  high 
adjusted  R-sq«ared  (close  to  1)  indicates 
a  good  fit.  If  all  of  the  explanatory 
variables  listed  above  are  included  in 
the  regression  analysis,  the  ad^sted  R- 
squared  is  0.8S,  which  irulicates  that 
this  method  of  calculating  predicted 
examiner  hours  explains  85  percent  of 
the  total  variation  of  examiner  hours  for 
examinations  of  branches  and  agencies 
included  in  the  sample.  An  adjusted  R- 
squared  of  0.85  generally  would  be 
regarded  as  very  good  for  cross-section 
data,  which  these  data  are  (having  been 
drawn  from  actual  examinations  of 
branches  and  agencies  during  the  last 
year).  The  remaining  IS  percent  of  the 
variation  in  examiner  hours  that  is 
unexplained  by  this  model  is 
attributable  to  characteristics  other  than 
the  explanatory  variables. 

Although  the  total  costs  recovered  by 
the  Federal  Reserve  using  standard 
hours  should  equal  the  total  costs 
recovered  using  actual  hours,  for  some 
branches  and  agencies  there  may  be 
considerable  variation  between  the 
standard  hours  predicted  by  the  model 
and  the  actual  hours  recorded  for 
examinaUons.s  The  Board  considers  that 
a  substantial  portion  of  the  unexplained 
variation  between  standard  and  actual 
hours  is  due  to  omitted  supervisory  and 
administrative  factors,  such  as  decisions 
to  explore  certain  aspects  of  a  bank's 
operations  in  greater  detail,  the  level  of 
experience  of  various  examination 
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>  The  datk  um4  in  ril*  vutysU  ware  obttiiwd 
from  tfe*  6«a  F^dntl  Hmr**  Banks  that  comluct 
the  vast  majorily  of  twaminlitMH  of  hcanchas  and 
agencies— Atlajita.  Chicago.  Dallas.  New  York  and 
San  Frandsco.  These  data  were  then  matched  with 
data  tafoelsd  b^  the  branches  and  agencies  in  the 
FFIEC  002  and  FHEC  002s  reports. 


'  Variables  that  were  examined  but  that  did  not 
improve  the  predictive  abilUy  of  the  regression 
were  total  assets,  prerious  composite  AIM  rating, 
individual  componenu  of  the  AIM  rating  other  than 
internal  contmis,  the  dollar  amouat  of  total  assets 
booked  in  off-shore  branches,  and  off-balance  sheet 
credit  activities. 

1  In  76  percent  of  the  total  observations  in  the 
modM.  th«  pMdicted  eos»,  which  is  calculated 
based  upon  staBdand  hours,  is  within  a  range  of 
plus  or  minus  Slfl.Oea  ef  coal  calculated  based 
upon  actual  hours.  Ninety-twe  percent  of  the 
observations  are  wittiin  a  range  of  plus  or  minus 
S20,oeO  and  99  percent  are  within  a  range  of  plus 
or  minus  $30,008.  Tha  average  predicted 
examination  cost  was  S2a,aQ0.  Fifty  percent  of  iha 
observations  had  predicted  costs  based  on  standard 
hours  of  less  than  JTT.OOO;  7S  percent  had 
pndicl*^  COTta  laaa  t^Mir  SSZ.eeO:  aod  90' percent 
liad  predictad  coats  lees  than  aM.IM0. 


teams,  and  unavoidable  Interruptions  in 
the  examination  pnx:ess.  In 
investigating  differences  between 
standard  and  actual  hours,  the  Board 
found  that  use  of  examinations  to  train 
new  examiners  increased  actual 
examiner  hours  significantly.  The  Board 
considers  that  this  is  a  transitory 
development  resulting  from  the 
substantial  build-up  of  staff  during  the 
past  year  to  meet  the  new  FBSEA 
requirements  and  expects  this  factor  to 
be  much  less  significant  in  the  future. 
Other  exceptional  events,  such  as  the 
bombing  of  the  World  Trade  Center, 
which  houses  a  number  of  branches  and 
apencies,  also  were  found  to  disrupt  or 
prolong  the  examination  process. 

The  Board  also  has  identified  two 
additional  bank-specific  factors  not 
taken  into  account  in  the  current  model 
that  might  have  an  effect  on  actual 
examiner  hours.  These  factors  are:  (1) 
The  presence  in  the  branch's  or  agency's 
portfolio  of  participations  in  large  loans 
that  are  examined  under  the  Shared 
National  Credit  Program  ("shared 
national  credits");  and  (2)  the  number  of 
loans  in  a  branch's  or  agency's  portfolio. 
All  shared  national  credits  are  reviewed 
centrally  at  the  offices  of  the  lead  banks, 
which  obviates  the  need  for  examiners 
to  analyze  these  loans  during  on-site 
examinations  and  consequently  reduces 
the  number  of  actual  examiner  hours. 
The  number  of  loans  in  a  branch's  or 
agency's  portfolio  (not  just  the  dollar 
amount  of  loans)  also  may  influence  the 
actual  number  of  hours  necessary  to 
examine  the  branch  or  agency:  The 
greater  the  overall  number  of  loans,  the 
more  examiner  time  that  may  be 
required. 

Although  it  is  possible  that  the  effects 
of  shared  national  credits  and  the 
number  of  loans  are  indirectly 
accounted  for  in  the  model  because  the 
model  allows  for  economies  of  scale  in 
examining  loans,  the  Board  considers 
that  these  factors  merit  forther 
consideration  with  a  view  to  possibly 
incorporating  them  as  additional 
explanatory  variables  in  the  model  if 
sufficient  data  are  available.  The  Board 
would  appreciate  comment  on  whether 
these  factors  expressly  should  be 
incorporated  in  the  model  or  simply 
taken  into  account  indirectly  through 
variables  that  allow  for  economies  of 
scale. 

Finally,  as  noted  above,  the  standard 
hours  methodology  assigns  similar 
hours  to  institutions  with  similar 
measured  characteristics.  However,  as 
also  discussed  above,  actual  hours  can 
vary  substantially  across  institutions 
with  similar  profiles.  Thus,  the 
difference  between  actual  and  standard 
hours  also  may  be  diie  to  difiisrencas  ia 


actual  examiner  hours  for  institutions 
with  similar  profiles.  When  these 
differences  in  actual  hours  are 
substantial,  one  would  expect  that  the 
variation  between  actual  and  standard 
hours  also  would  be  substantial.  Some 
of  these  differences  in  actual  hours 
likely  result  from  the  administrative  and 
supervisory  factors  discussed  above  and 
are  smoothed  out  by  the  standard  hours 
methodology,  as  are  any  differences 
resulting  from  unmeasured  bank 
characteristics.  Any  such  differences 
would  be  examined  to  determine 
possible  reasons  and  adjustments  to  the 
model  would  be  as  appropriate. 

The  Board  specifically  seeks  comment 
from  foreign  banks  that  would  be 
subject  to  these  examination  charges 
regarding  whether  they  consider  the 
standard  hours  approach  preferable  to 
establishing  the  charge  based  upon  the 
actual  number  of  hours  taken  to 
complete  the  examination.  The  Board 
recognizes  that  the  standard  hours 
method  is  based  upon  complex 
statistical  analysis,  but  considers  that, 
once  the  methodology  is  implemented, 
it  may  be  more  straightforward  to  apply, 
more  cost-effective  in  nature  because 
new  record-keeping  systems  would  not 
be  required  by  the  Reserve  Banks,  and 
more  predictable  in  its  end  result.  In 
establishing  a  system  for  recovery  of 
examination  costs,  the  Board  is 
particularly  mindful  of  the  additional 
costs  potentially  associated  with  the 
implementation,  maintenance  and 
administration  of  such  a  cost- 
assessment  system;  in  the  Board's  view, 
such  costs  should  be  kept  to  a  minimum 
and  certainly  in  proportion  to  the 
amounts  eligible  for  recovery. 
Comments  on  these  matters  are 
requested. 

Specialized  Examinations 

The  Board  is  mindful  that  the 
standard  hours  methodology  described 
above  may  prove  to  be  less  appropriate 
for  certain  types  of  examinations 
conducted  by  the  Federal  Reserve, 
either  because  the  examinations  are  of  a 
specialized  nature  or  because  they  may 
be  conducted  less  than  annually. 
Among  these  types  of  specialized 
examinations  are  electronic  data 
processing  (EDP)  examinations, 
consumer  compliance  examinations, 
and  trust  examinations.  The  Board  seeks 
comment  on  whether,  if  feasible,  the 
costs  associated  with  specialized 
examinations  should  be  included  in  the 
total  cost  of  examination  and  recovered 
on  the  basis  of  the  standard  hours 
methodology  described  above  or  some 
variation  thereof,  or  whether  these  costs 
should  be  recovered  on  the  basis  of 
actual  examiner  hours. 


Representative  Offices 

While  the  Board  generally  favors  the 
standard  hours  nv^Qiod  described  above, 
the  model  discussed  above  is  based 
upon  data  relating  to  the  examinations 
of  branches  and  agencies  and  would  not 
be  appropriate  for  calculating  charges 
for  examinations  of  representative 
offices.  Examinations  of  representative 
offices  by  the  Federal  Reserve 
commenced  in  late  1992.  These  initial 
examinations  by  Federal  Reserve 
examiners  have  been,  in  large  part, 
exploratory,  and  further  experience  with 
examinations  of  these  offices  is 
necessary  before  examination 
procedures  for  these  offices  can  be 
standardized.  In  these  circumstances, 
the  Board  considers  that  development  of 
a  model  for  representative  offices 
similar  to  that  described  above  is  not 
feasible  at  this  time.  The  Board  proposes 
that,  until  further  experience  with 
examinations  of  these  offices  is  gained, 
actual  examiner  hours  will  be  used  to 
assess  representative  offices  for 
•examination  costs. 

Identifying  the  Costs  To  Be  Recovered 

Another  question  considered  by  the 
Board  in  developing  this  proposal  is 
which  costs  constitute  the  cost  of 
examinations,  given  that  such  costs  are 
the  costs  to  be  recovered  by  the  Federal 
Reserve  pursuant  to  the  FBSEA.  The 
Board  considers  that  only  those  costs 
reasonably  related  to  the  conduct  of 
examinations  should  be  considered  to 
be  the  cost  of  examinations  and  assessed 
against  foreign  banks. 

The  official  cost  accounting  system  of 
the  Federal  Reserve  System  is  known  as 
the  Planning  and  Control  System 
(PACS).  PACS  is  used  for  purposes  of 
developing  budgets  for  Reserve  Banks, 
accounting  for  Federal  Reserve  System 
expenses,  and  determining  the  cost  of 
its  various  output  services,  including 
prices  for  check  collection.  Fed  wire, 
and  automated  clearinghouse  services. 
PACS  data,  which  are  available  to  the 
public,  constitute  the  sole  source  of 
information  on  examination  costs  other 
than  examiners'  salaries,  benefits,  and 
travel  expanses.  Such  costs  include,  e.g.. 
costs  related  to  materials  and  supplies, 
computer  equipment  and  software,  data 
processing,  and  printing  and 
duplication. 

The  Board  considers  that  the 
fondamental  role  of  PACS  in  accounting 
for  Federal  Reserve  System  expenses 
and  its  use  in  setting  the  prices  of  the 
Federal  Reserve's  services  sold  in  the 
market  argue  fbr  its  use  as  the  basis  for 
determining  the  appropriate  amounts  to 
assess  foreign  banks  for  examinations  of 
their  U.S.  Offices.  As  currently 
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stnctu^red,  however,  PACS  does  not 
provide  information  sufflcient  to 
segregate  the  costs  incurred  in 
conducting  examinations  of  U.S.  Offices 
of  foreign  banks  from  other  examination 
and  supervisory  costs. 

Instead,  these  costs  presently  are 
aggregated  in  PAC:S  with  the  cost  of 
examining  the  U.S.  subsidiaries  of 
foreign  banks  (e.g.,  commercial  banks, 
bank  holding  companies  and  their 
nonbank  subsidiaries,  and  Edge  Act 
corporations)  and  with  other 
examination  and  supervisory  costs.  It  is 
necessary,  therefore,  to  revise  PACS  in 
order  to  provide  information  sufficient 
to  segregate  the  costs  of  examining  U.S. 
Offices  from  other  exarriination  and 
supervisory  costs. 

For  this  reason,  the  Board  has 
provisionally  created  for  1993  sub- 
categories referred  to  as  "sub-activities" 
in  order  to  isolate  examination  costs 
pertaining  to  U.S.  Offices  from  these 
other  costs.  Each  Reserve  Bank  has 
reviewed  the  information  reported  in 
PACS  for  the  first  quarter  of  1993  and 
has  provided  provisional  data  for  the 
new  sub-activities  for  that  quarter,  as 
well  as  cost  estimates  for  these  sub- 
artivities  for  the  entire  year.  The 
Roserve  Banks  also  have  reported  total 
eVaminer  hours  spent  thus  far  in  1993 
in  the  examination  of  U.S.  Offices  and 
ef  timated  total  examiner  hours  in  this 
81  b-activity  for  the  year  as  a  whole. 
Commencing  with  the  first  quarter  of 
Vj94.  the  Board  proposes  to  revise  the 
rolevant  PACS  activities  in  order  to 
provide  information  sufficient  to  isolate 
the  costs  of  examination  of  U.S.  Offices 
of  foreign  banks  from  other  examination 
and  supervisory  costs. 

The  Board  believes  that  the 
information  provided  in  the  revised 
PACS  activities  will  constitute  a  reliable 
and  appropriate  measure  of  the  cost  of 
examination  to  be  recovered  by  the 
Board  pursuant  to  the  cost-assessment 
provision  of  the  FBSEA.  These  activities 
will  include  both  direct  and  support 
costs  as  these  components  are  defined 
in  PACS.* 

The  Board  considers  that  certain  of 
the  Federal  Reserve  System's  expenses 
that  under  PACS  presently  are 
categorized  as  overhead  s  also  should  be 
recovered  as  additional  direct 
examination  costs.  Specialist  staff,  such 
88  lawyers,  accountants  or  systems 
experts,  that  are  assigned  to 


examinations  because  of  a  need  for  their 
particular  expertise  would  charge  their 
time  directly  to  the  examination 
activity.  The  Board  also  considered 
whether  certain  other  cf  the  Reserve 
Banks'  general  overhead  expenses 
should  be  recovered  from  foreign  banks. 
The  Board  concluded  that  such  costs  are 
too  remotely  related  to  the  conduct  of 
examinations  to  include  such  costs  in 
examination  charges  assessed  against 
foreign  banks. 

Table  1  summarizes  the  direci  and 
support  costs  of  examination  for  the 
Federal  Reserve  System  as  a  whole  for 
1993,  which  have  been  estimated  based 
upon  PACS  data.  Table  1  also  includes 
an  estimate  of  the  additional  specialist 
costs  associated  with  examination, 
which  under  PACS  presently  are 
included  in  overhead.  This  estimate  was 
derived  by  taking  the  total  PACS  cost 
allocated  to  such  stafTand  multiplying 
it  by  .0743.  which  is  the  approximate 
proportion  of  examination  costs  for  U.S. 
Offices  of  foreign  banks  to  the  total  costs 
for  the  PACS  category  or  "service"  to 
which  examination  costs  presently  are 
attributed.  Commencing  with  the  first 
quarter  of  1994.  PACS  will  be  revised 
such  that  specialist  staff  used  during  the 
course  of  an  examination  will  charge 
their  time  directly  to  the  examination 
function  rather  than  generally  to 
overhead. 

Table  1.— Projected  System  Costs 
OF  Examination  of  U.S.  Offices 
OF  Foreign  Banks  for  1993 

(In  dollars] 


*  Dtract  co«U  tra  thoM  axpaiuM  charged  diracily 
to  •  PACS  activity  baiad  on  actual  raaourca  usage. 
Example*  of  direct  coat*  include  talarias  and 
banafita,  travel,  materiala  and  suppliea,  equipmant. 
•oflware,  (hipping  and  conununlcation*.  Support 
coau  are  charged  to  a  PACS  activity  baMd  on  that 


rate  per  hour."  An  hourly  rate  would  be 
derived  by  dividing  the  projected  total 
examination  costs  for  a  given  period, 
e.g.,  a  year,  by  the  projected  total  hours 
spent  by  examiners  in  conducting  such 
examinations  during  that  period. 

Hourly  rates  based  upon  projected 
1993  total  costs  and  examiner  hours  are 
set  out  in  Table  2. 

Table  2.— Projected  System  Costs 
OF  Examination  of  U.S.  Offices 
Per  Examiner  Hour— Estimated 
1993  Annual  (Dollars 


Per  year 

Total  PACS  Direct  Costs 

Personnel — 

Travel 

Ottiec  Direct  

11.023.302 

10.128.406 

554.621 

340.275 

Total  PACS  Support  Costs  .... 
Total  PACS  Direct  and  Sup- 
port Costs  

493.806 
11,517,108 

Allocated     Specialist     Costs 
(derived  from  PACS  over- 
head data) 

202,369 

Total  Costs  

11,719.477 

Calculating  the  Examination  Charge 

The  Board  proposes  that  a  particular 
bank's  examination  charge  would  be 
calculated  as  the  product  of  examiner 
hours  (either  actual  or  standard)  times  a 


activity'*  uaage  of  the  lupport  function.  Example* 
of  support  costs  include  data  processing,  ofTica 
space,  housekeeping  and  printing  and  duplication. 

'  PACS  overhead  expenses  consist  largely  of 
administrative,  bank  services,  accounting  and  legal 
coats. 


Total  Direct  Costs '  

Personnel 

Travel 

Other  Direct  

Total  Support  Costs  

Total  Direct  and  Support  Costs 


Total  Examiner  Hours  248.773 


Hourly 
rate 


45.12 

40.53 

2.23 

1.37 

1.98 

47.10 


^  For  purposes  of  this  Tabie,  the  specialist 
costs  separately  listed  in  Tat>le  l  have  t>een 
included  as  additior^  direct  personnel  costs, 
which  will  t>e  the  approach  taken  by  PACS 
commencing  first  quarter  1994  as  noted 
above. 

Federal  Reserve  examination  costs 
vary  by  Federal  Reserve  District.  The 
Board  considers,  however,  that  a  single 
national  hourly  rate,  representing 
average  Federal  Reserve  System  costs,  is 
appropriate  for  determining  banks' 
assessments.  This  is  the  approach  taken 
by  the  (XZC,  the  other  Federal  banking 
regulator  that  assesses  banks  for  its 
supervisory  costs  including  the  cost  of 
examination.  A  single  national  rate 
would  be  much  simpler  and  less  costly 
to  administer  than  would  a  system  of 
local  rates.  It  also  would  be  consistent 
generally  with  the  Board's  policy  of 
assuring  uniformity  of  examination 
standards  and  procedures  throughout 
the  Federal  Reserve  System. 

Regression'Results 

The  standard  hours  methodology 
described  above  has  been  applied  to 
data  for  143  full-scope  U.S.  Office 
examinations  that  were  completed  in 
1993.  Table  3  sets  out  the  definitions  of 
the  variables  used  in  the  regression.  All 
variables  specified  in  terms  of  a  dollar 
amount  are  expressed  in  millions  of 
dollars. 


•The  total  of  all  charges  for  the  examination  of 
branches,  agencies,  and  representative  office* 
collected  during  a  given  period  should  be  roughly 
equivalent  to  the  Board's  aggregate  examination 
cp*t*  relating  to  those  office*  for  the  same  period. 


Federal  Register  /  Vol.  58.  No.  239  /  Wednesday,  December  15,  1993  /  Proposed  Rules       65565 

Table  3.— Variable  Dernitions 


Name 

TOTLOANS  

T0T_LE1B  _.. 

T0T_GT1B 

IPOOR  

IP00RxT0T_LE1B 

IP00RxT0T_GT1B 

PIBAO 

PIBADxTOTLOANS  . 

AIMPOOR 

0FF_L£1B  

0FF_QT1B 

0BS_LE1B 

0BS_GT1B  

NONAOCR 

PASTDUE  


Delinrtion 


Total  loans  of  the  branch  or  agency. 

The  amourrt  of  total  loans  that  is  less  than  or  equal  to  $1  billioa 

The  arrxxint  of  total  loans  that  is  greater  than  $1  billion. 

Indicator  variable  equal  to  1  if  tt>e  current  I  rating  is  3  or  worse,  ottierwise  equal  to  zero.         ~ 

Ttie  product  of  IPOOR  and  T0T_LE1B;  tor  brancties  or  agerKies  with  current  I  of  3  or  worse,  equal  lo  tf>e  amouit  ol 

total  loans  ttiat  is  less  ttian  or  equal  to  $1  txttion,  otherwise  equal  to  zero. 
The  product  of  IPOOR  and  T0T_GT1B;  fcx  branches  or  agencies  wilti  cunent  I  of  3  or  worse,  equal  to  the  amount  ol 

total  loans  tt»t  is  greater  than  $1  txllion.  ottwrwtse  equal  to  zero. 
Indicator  variat?le  equal  to  1  it  the  previous  I  rating  is  4  or  worse,  otherwise  equal  to  zero. 
The  product  of  PIBAD  and  TOTLOANS;  lor  branches  or  agencies  with  previous  I  of  4  or  worse,  equal  to  the  atnount  of 

total  loetns.  otherwise  equal  to  zero. 
Indicator  variable  equal  to  1  if  the  current  AIM  rating  is  3  or  worse,  otherwise  equal  to  zero. 
The  amount  of  toans  administered  by  the  branch  or  agency  but  booked  off-shore  foff-shore  loans'^  that  is  less  than  or 

equal  to  SI  billion. 
The  amount  of  off-shore  loans  ttuit  is  greater  than  Si  billion. 
Ttie  amount  of  the  sum  of  commitments  to  purchase  foreign  cuaerxry  and  U.S.  dollar  exchange  arxj  the  notional  value  of 

outstanding  interest  rate  swaps  roff-balance-sheet  dertvativesT  that  is  less  Itian  or  equal  to  Si  t)illioa 
The  amount  of  off-t)alance-sheet  denvatives  tfiat  is  greater  ttian  $1  txHion. 
The  amount  of  kjans  in  nof>-accrual  status. 
Ttie  amount  of  loans  past-due  90  days  or  more. 


The  regression  results  reported  in 
Table  4  can  be  used  to  devise  a  schedule 
of  standard  examiner  days  based  on  the 
characteristics  of  U.S.  branches  and 
agencies.'  This  schedule  can  be 
represented  by  a  formula,  which  is 
derived  by  multiplying  each  variable  by 
its  corresponding  coefficient: 

Standards  days=27.3  +  0.0315x 
T0T_LE1B  +  0.0118X  TOT_GTlB  + 
0.0098X  IPOORx  T0T_LE1B  +  0.12x 
IPOORx  TOT_GTlB  +  0.25x  FIBADx 
TOT_LOANS  +  15.3X  AIMPOOR  + 
0.039X  0FF_LE1B  +  0.0167x 
OFF_GTlB  +  0.0377X  OBS_LElB  + 
0.0004X  OBS_GTlB  +  0.0981X 
NONACCR  +  0.228X  PASTDUE. 

Table  4.— Regression  Results:  Ex- 
aminer-Days REGRESSED  ON 
Branch  and  AGEr^Y  Chafiacter- 

ISTKpg 


Table  4.— Regression  Results:  Ex- 
aminer-Days Regressed  on 
Branch  and  Agency  Character- 
istics— Continued 


Variable 


intercept  

T0T_LE1B 

tot_gtib „ 

IP00RxT0T_LE1B 
IP00RxT0T_GT1B 
PIBADxTOTLOANS 


Coefficient  esti- 
mate (t-statistics 
are  listed  in  pa- 
renttieses) 


Variable 

Coefficient  esti- 
mate (t-statistics 
are  listed  in  pa- 
renttieses 

AIMPOOR 

OFF    LE1B  

15.3* 
(2.5) 
0  0390" 

OFF    GT1B  

(2.9) 

0.01 6r* 

0BS_LE1B.. 

0BS_GT1B 

NONACCR  

(3.5) 

0.0377" 
(3.6) 

00004* 
.   (2.5) 

0  0981 

PASTDUE 

(1.1) 
0.228 
(0.6) 

Adjusted  R*  

Regression   F-statist>c   sig- 
nificance   level    (in    per- 
cents)  

0.85 

67.7 

0.01 

27.3" 
(6.6) 

0.0315" 
(3.2) 

0.0118* 
(2.6) 

0.0098 
(0.6) 

0.120" 
(6.9) 

0250" 
(7.4) 


'  For  ease  of  interpretation,  the  regression  results 
are  presented  in  terms  of  days,  as  opposed  to 
examiner  hours.  To  convert  standard  examiner  days 
to  examiner  hours,  simply  multiply  standard  days 
by  eight. 


'Significant  at  the  5  percent  confidence 
level. 

**Signifcant  at  the  1  percent  confidence 
level. 

The  coefficient  on  the  INTERCEPT 
indicates  that  the  minimum  standard 
days  for  an  examination  is  27.3  days. 
The  next  two  coefficients,  on 

TOT LEIB  and  TOT GTlB, 

measure  the  number  of  additional 
examiner  days  typically  needed  to 
examine  a  given  amount  of  total  loans. 
If  the  branch  or  agency  has  less  than  $1 
billion  in  total  loans,  then  the  increment 
to  standard  days  is  0.0315  days  per 
million  dollars  of  loans.  If  the  branch  or 
agency  has  more  than  $1  billion  in  total 


loans,  then  the  increment  to  standard 
days  attributable  to  total  loans  is  31.5 
days  ($1,000  million  times  0.0315)  plus 
0.0118  days  for  each  million  dollars  of 
loans  in  excess  of  $1  billion.*  The  next 
two  coefficients,  on 
IPOORxTOT        LElB  and 
IPOORxTOT_GTlB.  measure  the 
increment  to  standard  days  (over  and 
above  that  already  added  by 

T0T.^LE1B  and  TOT ^GTlB) 

required  to  examine  loans  if  the 
branch's  or  agency's  I  rating  is  3  or 
worse.o  For  branches  or  agencies  with 
total  loans  less  than  $1  billion  and  an 
I  rating  no  better  than  3.  the  increment 
to  standard  days  attributable  to  total 
loans  increases  by  an  additional  0.0098 
days  per  million  dollars  of  loans  (the 
coefficient  on  IPOORxTOT       GTlB). 
for  a  total  of  0.0413  days  per  million 
dollars  of  loans.  For  branches  or 
agencies  with  total  loans  above  $1 
billion  and  an  I  rating  no  better  than  3, 
standard  days  increases  by  an  additional 
0.120  days  per  million  dollars  of  loans 
in  excess  of  $1  billion  (the  coefficient  on 
IP(X)RxTOT LEIB).  for  a  0.1318. 


■  This  result  suggests  that  there  may  be  economies 
of  scale  in  examining  total  loans.  As  discussed 
above,  examiner  hours  likely  Increase  with  the 
number  of  loans,  but  derreafe  with  the  number  of 
loans  that  are  shared  national  credits.  At  larger 
values  of  total  loans,  the  number  of  loans  likeiy 
increases  at  a  slower  rate  because  both  loan  size  and 
the  number  of  shared  national  credits  likely 
increase.  This  would  create  the  observed 
relationship  between  total  loans  and  examiner 
hours — examiner  hours  increase  as  total  loans 
increase,  but  Ihey  increase  more  slowly  at  higher 
values  of  total  loans. 

"Poor  internal  cxintrols  in  a  banking  ofTice 
generally  lengthen  the  amount  of  time  it  lakes  to 
examine  an  office  of  any  particular  size.  Regression 
results  indicate  that  scaling  this  variable  against 
total  loans  provides  a  reasonable  basis  for  assessing 
a  charge  taking  into  account  this  variable. 
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plus  an  additional  9.8  days  for  the  first 
$1  billion,  for  a  total  of  41.3  days  for  the 
first  billion.  The  coefficient  on 
PTRAnxTQT        LOANS.  0.25.  is  the 
increment  to  standard  days  per  million 
dollars  of  loans  for  branches  or  agencies 
that  have  an  I  rating  of  4  or  worse  in  the 
previous  exam.  The  coefficient  on 
AIMPOOR  indicates  that  the  increase  in 
the  minimum  standard  days  for  a 
branch  or  an  agency  with  a  current  AIM 
rating  of  3  or  worse  is  15.3  days. 

The  marginal  cost  in  examiner  days  of 
examining  off-shore  loans  and  off- 
balance-sheet  derivatives  also  declines 
as  total  off-shore  loans  and  the  notional 
value  of  derivatives,  respectively, 
exceed  $1  billion.  The  coefficient  on 

OFF LElB  indicates  that  up  to  the 

first  billion  dollars  of  off-shore  loans, 
standards  days  increase  by  0.039  per 
million.  Above  the  first  billion  dollars  of 
off-shore  loans,  standard  days  increase 
by  0.0167  days  per  million  of  these 
loans  (the  coefficient  on  OFF___GTlB). 

The  coefficient  on  OBS ^LElB 

suggests  that  up  to  the  first  billion 
dollars  of  off-balance-sheet  derivatives, 
standard  days  increase  by  0.0377  per 
million.  Above  the  first  billion  dollars  of 
oflrbalance-sheet  derivatives,  standard 
days  increase  by  0.0004  days  per 
million  of  the  notional  value  of  these 
instruments  (the  coefficient  on 

OBS GTIB). 

The  coefficients  on  NONACX31  and 
PASTDUE  indicate  that  standard  days 
increase  0.0981  and  0.228,  respectively, 
per  million  dollars  of  loans  in  non- 
accrual  status  and  past-due  loans.  Note 
that  the  coefficients  on  NONACCR  and 
PASTDUE  are  not  statistically 
significantly  difierent  from  zero. 
However,  one  would  expect  that  these 
variables  should  have  an  influence  on 
the  amount  of  time  required  to  perform 
an  examination.  Since  it  may  be  the  case 
that  these  variables  are  insignificant 
because  of  the  small  sample  size,  these 
variables  are  included  for  consideration. 
If  the  coefficients  remain  insignificant 
when  estimated  using  a  larger  sample, 
they  may  be  removed  from  the  model. 

Paperwork  Reduction  Act 

No  collections  of  information 
pursuant  to  section  3504(h)  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.]  are  contained  in  the 
proposed  rule. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C  601-612)  does  not  apply  to  a  rule 
of  particular  applicability  relating  to 
rates,  wages,  corporate  or  financial 
structures  or  reorganizations  thereof.  Id. 
at  601(2).  Accordingly  the  Act's 
requirements  regarding  an  initial  and 


le 


final  regulatory  flexibility  analysis  [id. 
at  603  and  604)  are  not  applicable  here. 
In  any  event,  two  of  the  requirements 
of  an  initial  regulatory  flexibility 
analysis — a  description  of  the  reasons 
why  the  action  of  the  agency  is  being 
considered  and  a  statement  of  the 
objectives  of,  and  the  legal  basis  for,  the 
proposed  rule — are  contained  in  the 
supplementary  information  above.  The 
Board's  propoised  rule  would  require  no 
additional  reporting  or  recordkeeping 
requirements  by  the  public;  nor  are 
there  relevant  Federal  rules  that 
duplicate,  overlap,  or  conflict  with  the 

Iroposed  rule,  other  than  as  required  by 
aw. 

Another  requirement  of  the  initial 
regulatoiy  flexibility  analysis  is  a 
description  of  and,  where  feasible,  an 
estimate  of  the  number  of  small  entities 
to  which  the  rule  shall  apply.  The 
Board's  proposed  rule  would  appl^y  to 
all  U.S.  Offices  of  foreign  banks,  and 
would  charge  each  foreign  bank  for  the 
costs  of  examination  attributable  to  that 
bank's  U.S.  Offices,  as  required  by 
Congress.  Thus,  the  proposed  rule 
fulfills  the  primary  purpose  of  the 
Regulatory  Flexibility  Act,  which  is  to 
make  sure  that  agencies'  rules  do  not 
impose  disproportionate  burdens  on 
small  businesses. 

Accordingly,  the  Board  hereby 
certifies  that  the  proposed  rule,  if 
adopted  in  final  form,  will  not  have  a 
significant  economic  im[>act  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act. 

For  the  reasons  set  out  in  the 
preamble,  12  CFR  part  211  is  proposed 
to  be  amended  as  follows: 

PART  211— INTERNATIONAL 
BANKING  OPERATIONS 
(REGULATION  K) 

1.  The  authority  citation  for  part  211 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  221  etseq..  1841  et 
seq..  3101  et  seq.,  3901  et  seq.,  title  11.  Pub. 
L  97-290, 96  Stat.  1235;  and  title  III,  Pub. 
L.  100-418, 102  Stat.  1384. 

2.  Section  211.26  is  amended  by 
adding  paragraphs  (d)  through  (g)  to 
read  as  follows: 

f  211 .29    Examination  of  offices  and 
affiliates  of  foreign  l>anks. 

(d)  Cost  of  examinations  of  branches 
and  agencies — 

(1)  Assessment  and  payment  of  costs. 
The  Board  shall  assess  against  the 
foreign  bank  or  its  parent  the  cost  of  any 
examination  of  its  U.S.  branches  or 
agencies  conducted  by  the  Federal 
Reserve  pursuant  to  paragraphs  (a)(1)  or 


(c)  of  this  section.  The  foreign  bank  or 
its  parent  shall  pay  to  the  appropriate 
Reserve  Bank  or,  if  so  directed,  to  the 
Board  the  amount  assessed  for  the  cost 
of  such  examination. 

(2)  Determination  of  cost.  The  cost 
assessed  by  the  Board,  pursuant  to 
paragraph  (d)(1)  of  this  section,  shall  be 
determined  by  multiplying  the  standard 
hours,  determined  pursuant  to 
paragraph  (d)(3)  of  this  section,  by  the 
hourly  rate,  determined  pursuant  to 
paragraph  (f)  of  this  section. 

(3)  Linear  Regression:  standard  hours 
formula,  (i)  The  standard  hours  for  a 
branch  or  agency  of  a  foreign  bank  shall 
be  calculated  by  using  a  formula  derived 
fitjm  a  linear  regression  that  relates 
examiner  hours  to  characteristics  of  U.S. 
branches  or  agencies  of  foreign  banks. 

(ii)  The  linear  regression  shall  be  used 
to  estimate  coefficients  for  each 
characteristic  included  in  the 
regression. 

(iii)  The  formula  shall  be  used  to 
calculate  standard  hours  for  each  branch 
or  agency  of  a  foreign  bank  examined  by 
the  Federal  Reserve  by  multiplying  each 
regression  coefficient  by  the  value  of  the 
corresponding  characteristic  of  the 
branch  or  agency  and  adding  the 
products  to  the  intercept,  which  is  the 
minimum  number  of  standard  hours  for 
an  examination. 

(iv)  The  value  of  each  of  the 
characteristics  used  in  the  calculation 
described  in  paragraph  (d)(3)(iii)  of  this 
section  shall  come  from  the  same 
sources  as  the  regression  data  described 
in  paragraph  (d)(4)  of  this  section,  but 
shall  be  the  most  recent  data  that  are 
available  upon  completion  of  the 
examination  for  which  the  charge  is 
being  assessed. 

(A)  Regression  data,  (i)  The  data  used 
in  the  regression  shall  be  collected  from 
one  or  more  of  the  following  sources: 
examination  reports  and  Federal 
Financial  Institutions  Examination 
Council  Forms  002  and  002s. 

(ii)  The  data  used  in  the  regression 
shall  include  data  for  the  year  in  which 
the  "Notice  of  Standard  Hours  Formula 
and  Hourly  Rate  for  Examinations  of 
U.S.  Offices  of  Foreign  Banks"  (hereafter 
referred  to  as  "Notice"),  provided  for  in 
paragraph  (g)  of  this  section,  is 
published  in  the  Federal  Register. 

(iii)  The  data  used  in  the  regression 
may,  in  the  discretion  of  the  Board,  also 
include  data  relating  to  previous  years, 
if  including  such  data  improves  the 
predictive  ability  of  the  regression  and 
examiners'  practices  have  not  changed 
significantly  since  that  time. 

(5)  Regression  variables. 
Characteristics  that,  in  the  discretion  of 
llie  Board,  may  be  specified  as  variables 
in  the  regression  include: 
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(i)  The  dollar  amounts  of  each  of  total 
assets,  total  loans,  loans  administered 
by  a  U.S.  branch  or  agency  but  booked 
in  off-shore  branches,  off-balance  sheet 
derivative  and  credit  activities,  loans  in 
non-accrual  status,  loans  past  due  90 
days  or  more,  and  classified  assets;  and 

(ii)  The  composite  AIM  rating  and  the 
individual  components  of  the  AIM 
rating  (asset  quality,  internal  controls, 
and  management). 

(6)  Other  considerations  regarding 
variables.  In  order  to  improve  the 
predictive  ability  of  the  regression,  in 
the  light  of  developments  regarding 
characteristics  of  branches  or  agencies 
of  foreign  banks  or  the  Federal  Reserve's 
examination  practices,  the  Board  may: 

(i)  Include  additional  variables  other 
than  those  specified  in  paragraph  (d)(5) 
of  this  section; 

(ii)  Drop  variables  or  amend  their 
specification,  if  appropriate,  to  allow  for 
possible  interactions  between  variables 
or  non-linear  relationships;  or 

(iii)  Include  lagged  values  of  some 
variables. 

(7)  Factors  considered  in  determining 
regression  variables.  In  determining 
which  variables  to  include  in  the 
regression,  the  Board  shall  consider: 

(i)  The  likelihood  that  a  variable 
would  influence  examiner  hours 
significantly  or  would  serve  as  a  proxy 
for  unmeasured  variables  that  would 
influence  examiner  hours  significantly; 

(ii)  The  variable's  contribution  to  the 
predictive  ability  of  the  regression;  and 

(iii)  The  reasonableness  of  the  signs 
and  magnitudes  of  the  estimated 
coefficients. 

(8)  Publication  of  standard  hours 
formula  and  hourly  rate.  The  formula 
for  calculating  standard  hours  pursuant 
to  paragraph  (d)(3)  of  this  section  shall 
be  published  in  the  Notice  provided  for 
in  paragraph  (g)  of  this  section. 

(e)  Cost  of  examination  of 
representative  offices — 

(1)  Assessment  and  payment  of  costs. 
The  Board  shall  assess  against  the 
foreign  bank  the  cost  of  any  examination 
of  its  representative  offices  conducted 
by  the  Federal  Reserve,  pursuant  to 
paragraph  (a)(2)  of  this  section.  The 
foreign  bank  shall  pay  to  the  appropriate 
Reserve  Bank  or,  if  so  directed,  to  the 
Board  the  cost  of  such  examination. 

(2)  Determination  of  cost.  The  cost 
assessed  by  the  Board,  pursuant  to 
paragraph  (e)(1)  of  this  section,  shall  be 
determined  by  multiplying  the  actual 
number  of  hours  taken  to  examine  the 
representative  office  by  Federal  Reserve 
examiners  by  the  hourly  rate, 
determined  pursuant  to  paragraph  (0  of 
this  section. 

(f)  Calculation  of  hourly  rate — (1) 
Formula.  The  hourly  rate  charged  by  the 


Board,  pursuant  to  paragraphs  (d)(2)  and 
(e)(2)  of  this  section,  shall  be  calculated 
as  follows: 

EH 

where: 
DC:  Direct  costs 
SC:  Support  costs 
EH:  Examiner  hours 
HR:  Hourly  rate 

(2)  Components  of  formula.  The 
component  parts  of  the  hourly  rate 
formula  set  out  in  paragraph  {f)(l)  of 
this  section  are  defined  as  follows: 

(i)  Direct  costs:  Those  expenses 
budgeted  for  the  coming  year  to  be 
charged  directly  to  the  Federal  Reserve's 
Planning  and  Control  System  (PACS)  for 
the  examination  of  U.S.  branches, 
agencies  and  representative  offices  of 
foreign  banks,  including,  but  not  limited 
to,  expenses  relating  to  salary  and 
benefits,  travel,  materials  and  supplies, 
equipment,  software,  shipping,  and 
communications. 

(ii)  Support  costs:  Those  expenses 
budgeted  for  the  coming  year  to  be 
charged  to  PACS  for  the  usage  of 
support  functions  during  the  course  of 
examinations  of  U.S.  branches,  agencies 
and  representative  offices  of  foreign 
banks,  including,  but  not  limited  to, 
expenses  relating  to  data  processing, 
office  space,  housekeeping,  and  printing 
and  duplication. 

(iii)  Examiner  hours:  The  number  of 
hours  budgeted  for  on-site  examinations 
of  U.S.  branches,  agencies,  and 
representative  offices  of  foreign  banks 
by  examiners  for  the  coming  year. 

(3)  Publication  of  hourly  rate.  The 
hourly  rate  determined  piu-suant  to 
paragraph  (f)  of  this  section  shall  be 
published  in  the  Notice  provided  for  in 
paragraph  (g)  of  this  section. 

(g)  Notice  of  standard  hours  formula 
and  hourly  rate  for  examinations  of  U.S. 
offices  of  foreign  banks — (1)  December 
Notice.  A  Notice  shall  be  published  in 
the  Federal  Register  by  the  Board  no 
later  than  the  first  business  day  in 
December  of  each  year.  The  Notice  shall 
specify  the  standard  hours  formula  and 
the  hourly  rate  to  be  used  by  the  Federal 
Reserve  to  charge  for  the  examination  of 
U.S.  branches,  agencies,  and 
representative  offices  of  foreign  banks 
and  shall  be  effective  on  January  1  of  the 
calendar  year  following  publication. 

(2)  Interim  or  amended  notice.  The 
Board  may  publish  in  the  Federal 
Register  an  interim  or  amended  Notice 
from  time  to  time  throughout  the  year. 
Unless  otherwise  specified,  an  interim 
or  amended  Notice  will  be  effective  30 
days  after  the  date  of  publication  in  the 
Federal  Register. 


Board  of  Governors  of  the  Federal  Reserve 
System,  December  9, 1993. 

William  W.  Wiles,    , 

Secretary  of  the  Board. 

(PR  Doc.  93-30537  Filed  12-14-93;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docltet  No.  93-NM-15(MkD] 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  747  series 
airplanes.  This  proposal  would  require 
inspections  to  detect  cracked  or 
fractured  H-11  steel  bolts,  and 
replacement  of  discrepant  bolts  with 
ones  made  of  Inconel  718  material.  This 
proposal  also  would  require  the 
eventual  replacement  of  all  H-11  steel 
bolts  installed  at  certain  critical 
locations  with  bolts  made  of  Inconel  718 
material.  Ihis  proposal  is  prompted  by 
reports  of  craclced  and  fractured  H-11 
steel  bolts  installed  at  certain  critical 
locations  of  the  airframe  structure.  The 
actions  speci  Red  by  the  proposed  AD 
are  intended  to  prevent  the  failure  of 
attachment  bolts  in  critical  locations, 
which  could  lead  to  severe  airfi^me 
damage. 

DATES:  Comments  must  be  received  by 
February  10.  1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
150-AD.  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  fit)m 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Backman,  Aerospace  Engineer,  Airframe 
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Branch,  ANM-120S,  FAA,  Transport 
Airplane  Directorate,  Seattle  Aircraft 
Certification  Office.  1601  Lind  Avenue, 
SW..  Renton.  Washington  98055-4056; 
telephone  (206)  227-2776;  fax  (206) 
227-1181. 

8UPPl£MENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Etocket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
sm^marizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-150-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  ofNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
g3-NM-150-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

In  1989,  the  FAA  issued  AD  89-23- 
07,  Amendment  39-6376  (54  FR  43801, 
October  27, 1989),  which  requires 
operators  of  certain  Boeing  Model  747 
series  airplanes  to  inspect  the  condition 
of  H-11  steel  bolts  installed  in  critical 
locations  of  the  airplane  structure. 
Operators  are  required  to  inspect  these 
bolts  for  cracks  and  fractures,  and  to 
replace  any  discrepant  boU  with  a  bolt 
made  of  Inconel  718  material.  (Bolts 
made  of  Inconel  718  material  have 
improved  stress  corrosion  properties 
and.  therefore,  are  less  susceptible  to 
craddng  or  fractures.] 


That  AD  was  prompted  by  numerous 
reports  of  cracked  or  fra€:tured  H-11 
steel  bolts  that  were  installed  in  various 
critical  locations,  such  as  the  body 
landing  gear  inboard  and  outboard 
trunnion  vertical  support,  and  the  wing 
landing  gear  beam  upper  chord-to- 
longeron  attachment.  Cracking  in  H-11 
steel  bolts  has  been  attributed  to  stress 
corrosion,  which  can  result  from  finish 
deterioration,  preload,  moisture 
presence,  and/or  shank  corrosion.  If  a 
single  H-11  bolt  installed  in  a  critical 
location  were  to  fail,  ultimate  load 
conditions  could  cause  the  adjac«it 
bolts  to  fail  as  well;  this  condition  could 
result  in  severe  structural  damage  to  the 
airframe.  The  requirements  of  AD  89- 
23-07  are  intended  to  prevent  this 
situation. 

Since  issuance  of  that  AD,  the 
manufacturer  has  identified  additional 
Model  747  series  airplanes  in  which  H- 
11  steel  bolts  were  installed  at  va^ous 
critical  locations  during  manufacture. 
These  additional  airplanes  are, 
therefore,  subject  to  the  same  unsafe 
condition  addressed  by  AD  89-23-07. 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  747-51-2048, 
dated  January  14, 1993,  that  describes 
procedures  for  conducting  visual 
inspections  to  detect  cracked  or 
fractured  H-11  steel  bolts  installed  at 
various  critical  locations.  The  service 
bulletin  also  describes  procedures  for 
replacement  of  H-11  steel  bolts  with 
bolts  made  of  Inconel  718  material 

The  effectivity  listing  of  this  service 
bulletin  includes  airplanes  having  line 
number  641  through  708,  inclusive. 
(Beginning  with  airplane  line  number 
709,  H-11  bolts  were  not  used  in  any  of 
the  subject  critical  attachment 
locations.)  Additionally,  the  service 
bulletin  recommends  inspections  of 
bolts  in  additional  critical  locations  for 
certain  airplanes  (those  having  line 
numbers  641  through  648)  that  were 
previously  subject  to  certain  of  the 
inspections  required  by  AD  89-23-07. 
Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  repetitive  visual  inspections  to 
detect  cracked  or  fractured  bolts  made 
of  H-11  steel  installed  in  certain  critical 
locations,  and  replacement  of  discrepant 
bolts  with  bolts  made  of  Inconel  718 
material.  This  proposal  also  would 
require  the  eventual  replacement  of  all 
bolts  made  of  H-11  steel  installed  in 
critical  locations  with  bolts  made  of 
Inconel  718  material.  Such  replacement 
would  constitute  terminating  action  for 
the  proposed  repetitive  inspection 
requirements.  The  actions  would  be 
required  to  be  accomplished  in 


accordaiKe  with  the  service  bulletin 
described  previously. 

The  proposed  AD  would  be 
applicable  only  to  airplanes  having  Une 
numbers  641  through  708,  inclusive. 
Airplanes  having  line  numbers  641 
through  648,  inclusive,  were  subject  to 
certain  of  the  requirements  of 
previously-issued  AD  89-23-07.  This 
proposed  AD  would  require  inspections 
of  additional  areas  of  those  specific 
airplanes;  these  inspections  would  be  in 
addition  to  the  requirements  of  AD  89- 
23-07  for  those  airplanes. 

There  are  approximately  68  Boeing 
Model  747  series  airplanes  of  the 
aftected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  9  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD. 

It  would  take  an  average  of  15  work 
hours  per  airplane  to  accomplish  the 
proposed  inspection  actions,  at  an 
average  labor  rate  of  $55  per  work  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  inspection 
action  of  this  AD  on  U.S.  operators  is 
estimated  to  be  $7,425,  or  $825  per     ■ 
airplane,  per  inspection  cycle. 

It  would  take  an  average  of  240  work 
hours  per  airplane  to  accomplish  the 
proposed  bolt  replacement  action,  at  an 
average  labor  rate  of  $55  per  work  hour. 
Required  parts  would  cost 
approximately  $11,000  per  airplane. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  replacement 
action  of  this  AD  on  U.S.  operators  is 
estimated  to  be  $217,800,  or  $24,200  per 
airplane.  (This  estimate  assumes  that  H- 
11  steel  bolts  are  found  at  all  affected 
locations.)  Accomplishment  of  this 
replacement  action  terminates  the 
repetitive  inspection  requirement; 
therefore  the  accomplishment  of  the 
replacement  will  result  in  a  reduction  in 
costs  to  affected  operators  of  $275  per 
airplane  per  inspection  cycle  that  will 
no  longer  be  required. 

The  number  of  required  work  hours, 
as  indicated  above,  is  presented  as  if  the 
accomplishment  of  the  actions  proposed 
in  this  AD  were  to  be  conducted  as 
"stand  alone"  actions.  However,  in 
actual  practice,  these  actions  for  the 
most  part  would  be  accomplished 
coincidentally  or  in  combination  with 
normally  scheduled  airplane 
inspections  and  other  maintenance 
program  tasks.  Therefore,  the  actual 
number  of  necessary  additional  work 
hours  would  be  minimal  in  many 
instances.  Additionally,  any  costs 
associated  with  special  airplane 
scheduling  would  be  minimal. 

The  "total  cost  impact"  figures 
described  above  are  based  on 
assumptions  that  no  operator  has  yet 
accomplished  any  of  the  proposed 
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reqidnnints  of  this  AD  actM»,  and  tkat 
no  operator  wo«i)d  accompb^  those 
actions  in  te  fotun  if  ^s  AD  were  not 

adopted. 

Tm  reguktiaBs  proposed  herein 
would  BOl  hav»sohslantlal  direct  eflects 
on  the  States,  on  the  relatioDship 
between  the  national  government  and 
the  States,  or  on  the  distribution  e^ 
power  and  responsibilities  amcng  the 
various  levels  of  gpvemment.  ThovSnre, 
in  aocordMiGB  with  Executive  Oder 
12612.  il  is  delennined  that  this 
proposal  would  not  have  sufficient 
federalism  inpUcatiaDS  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reascuks  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  uui  Procedures  (44 
FR  11034.  February  26. 1979U  and  (3)  if 
promulgated,  will  not  have  a  significant 
econonkic  impact,  positive  or  negative, 
on  a  <ft>hfftanti<»l  munber  of  small  entities 
iwder  the  criteria  of  the  Regulatory 
Flexibility  Act-  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  c^iteined  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Prapeeed  Amendment 

Accordingly,  pur^ant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Autlnri^  49  VS.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g):  and  14  CFR 
11.89. 

§39.13    [Amendedl 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Bodng:  DockiH  9^NM-150-AD. 

ApplKobthty.  MocM  747  series  airplanes 
having  line  numbers  641  through  708 
inclusive,  certificated  in  any  category. 

Compliance:  Required  as  isciicirtBd.  unless 
accomplisbed  pfevkxisly. 

To  prevent  severe  structuiai  damage  to  the 
airplane  due  to  failure  of  attachment  bolts, 
accomplish  the  following: 

(a)  Ptior  to  the  accumulation  of  4  years 
totat  tiiBfl-ia-servicv,  or  wilkia  15  mniitKs 


after  the  effective  date  of  lUe  AD,  whidiever 
occncs  later,  peribcB  •  visvat  taspactkni,  in 
acconiaDC*  witk  Boaiag  ServioB  Bsttaba 
747-51-20W.  dated  ^aauafy  14. 1993,  Id 
verify  if  bote  made  of  H-11  UmI  hawe  been 
installed  at  the  toUowing  kicationit; 

Molt  1:  Niot  all  airplanes  need  to  be 
inspected  at  each  critical  locatioB.  Operatars 
should  refer  to  the  Boeing  service  bulletin  to 
determine  which  specific  locations  are  to  be 
inspected  oa  wfaicn  airplanes. 

(1)  Body  landing  gear  inboard  and 
outboard  tninnioB  vertical  support 
attaduneat 

(2)  Wing  knuhag  gnr  beam  Tipper  chord  to 
longeron  attackmcBt 

(3)  Wing  laading  gear  beam  lower  dKvd  to 
creaae  beam  attadamant. 

(4)  Body  Station  (BS)  2598  horizootai 
stabilizer  hinge  attachment 

(5)  BS  2598  longeron  spHce  fitting 
attachment  at  stringers  11  and  23. 

(6)  Fm  to  body  sRachBieDt 

(7)  Horizontal  stabilizn  firost  spar  jack 
screw  attacnmeBt 

(b)  U  no  bolt  made  of  H-11  Sleet  is 
detected,  no  further  action  is  required  by  this 
AD. 

(c)  If  any  boh  mad*  of  H-1 1  steel  is 
detected,  prior  to  further  fhght  visually 
inspect  the  boh  to  detect  craciang  or  fractnre, 
in  accordance  with  Boeing  Service  Bulletin 
747-51-2048.  dated  Canary  14. 1983. 

^teta  2:  A  bolt  made  of  H-11  steel  is 
considered  to  be  fractured  if  the  sealant 
around  tbe  not  or  bohhead  is  broken,  or  if 
there  are  gaps  between  the  boithead  or  mt 
and  the  adjacent  structure. 

(1)  If  no  cracking  or  fracture  of  the  bdt  is 
detected,  repeat  the  inspection  ol  that  bolt 
thereafter  at  intervals  not  to  exceed  18 
months. 

(Z)  If  any  cracking  or  fracture  is  detected 
during  this  inspection  or  dunng  any 
inspection  required  by  paragraph  (cKl)  of 
this  AD,  prior  to  further  flight,  replace  the 
discrepant  boh  with  a  bolt  made  of  Inconel 
718  material  in  accordance  with  the  service 
bulletin. 

(d)  Within  48  months  after  the  effective 
dale  of  this  AD,  replace  all  bolts  made  of  H- 
11  steel  installed  at  the  locations  specified  in 
paragraph  (a)  of  this  AD  with  bolts  made  of 
Inconel  718  material,  in  accordance  writh 
Boeing  Service  Btdtatin  747-51-2048,  dated 
January  14, 1993.  Such  replacement 
constitutes  terminating  action  ka  tbe 
inspection  requirements  of  this  ADl 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Ofr»ce  (ACXD).  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  conuneots  and  then 
send  it  to  the  M»iager,  Seattle  ACO. 

Note  3:  Information  coocerning  the 
existence  of  approved  akernattva  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  dws  AD  can  be 
accomplished. 


Issued  in  Renton,  WashiagloB,  ob 
December  9, 1993. 
Bill  R.  Boxwell,  ^ 

Actjng  Maaagtr,  Transport  Airpium 
Dftectorate,  Aircmfl  Cutifkadon  Serrice. 

(PR  Doc  93-30552  Filed  12-14-93;  8:45  vn} 
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14CFRPart39 
poclitNg.W  NM  m  API 

AirworlhineM  DiraethMs; . 

Airerart  Urattwl  Modal  ATP  AirpianM 

AQBICT:  Federal  Aviatkm 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  docinnent  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  ^stream  Model  ATP  airplanes. 
This  proposal  wouk)  reqnire  a  one-ttma 
inspection  and  appropriate  torque 
loading  check  of  certain  wing  top 
surface  stringer  joint  fiisteners,  kb6 
correction  of  discrepancies.  This 
proposal  is  prompted  by  a  report  of 
loose  fasteners  on  the  wing  top  surfece 
stringer  joint  bohs  at  Btib  0.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevem  reduced  structural 
integrity  of  the  wing  top  surface  stringer 
joints  at  Rib  0,  >^id)  snbseqoentiy 
could  lead  to  reduced  stmctural 
integrity  of  the  wing. 
DATES:  Comments  must  be  received  by 
February  10, 1994. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  Rules  Docket  No.  93-NM- 
18&-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Ckimments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  mformation  referenced  in 
the  proposed  rule  may  be  obtained  from 
Jetstream  Aircraft,  Inc.,  Librarian  far 
Service  Bulletins.  ?XX  Box  16029, 
E>ulles  International  Airport, 
Washington.  DC.  20041-6029.  This 
information  may  be  examined  at  the 
FAA.  Transport  Airplane  EHrectorate, 
1601  Lind  Avenue.  SW.,  Renton, 
Washington. 

FOR  RmTHER  MFORMATION  COWrACT: 
William  Schroeder,  Aerospace  Engineer. 
Standardiwfion  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW..  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2148;  fax  (206)  227-1320. 
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SUPPLEMENTARY  MFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the  r: 

proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  inyited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules . 
Docket. 

Commenters  wishing  the  FAA  to 
acki\iowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-186-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  conunenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
93-NM-18&-AD.  1601  Lind  Avenue, 
SW..  Renton,  Washington  98055-4056. 

Discussion 

The  Qvil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  authority  for 
United  Kingdom,  recently  notified  the 
FAA  that  an  imsafe  condition  may  exist 
on  certain  Jetstream  Model  ATP 
airplanes.  The  CAA  advises  that,  during 
regularly  scheduled  maintenance  of  in- 
service  airplanes,  an  operator 
discovered  loose  fasteners  (nuts)  on  the 
wing  top  surface  stringer  joint  bolts  at 
Rib  0  on  one  airplane.  The  cause  of 
these  loose  fasteners  apparently  is  due 
to  improper  tightening  of  the  fasteners 
and  the  installation  of  bolts  with 
excessive  grip  length  (which  resulted  in 
thread-bound  fasteners),  during 
manufacture  of  the  airplane.  A  loose  nut 
can  cause  the  stringer  joint  bolt  to 
become  loose  and  the  bolt  hole  to 
become  worn.  This  condition,  if  not 
corrected,  could  resuh  in  reduced 


structural  integrity  of  the  wing  top 
surface  stringer  joints  at  Rib  0,  which 
subsequently  could  lead  to  reduced 
structural  integrity  of  the  wing. 

British  Aerospace  (the  original 
manufacturer  of  Model  ATP  airplanes) 
has  issued  BAe  ATP  Service  Bulletin 
ATP-57-14,  Revision  1,  dated 
September  27, 1993,  that  describes 
procedures  for  a  one-time  detailed 
visual  inspection  and  appropriate 
torque  loading  check  of  the  wing  top 
surface  stringer  joint  bolt  heads  and 
fasteners  (nuts)  in  stringers  number  1 
through  19  at  Rib  0.  This  service 
bulletin  also  describes  procedures  for 
replacing  thread  bound  fasteners  with 
new  fasteners,  and  fitting  wing  top 
surface  stringer  joint  bolts  that  have 
thread  bound  fasteners  with  additional 
washers.  The  CAA  classified  this  service 
bulletin  as  mandatory. 

This  airplane  model  is  manufactured 
in  the  United  IGngdom  and  is  type  ' 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  and 
the  applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
a  one-time  detailed  visual  inspection 
and  appropriate  torque  loading  check  of 
the  wing  top  surface  stringer  joint  bolts, 
and  correction  of  any  discrepancies.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 
The  FAA  estimates  that  10  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  50  work  hours  per   .  ^ 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $27,500,  or  $2,750  per 
airplane.  This  total  cost  figure  assumes 
that  no  operator  has  yet  accomplished 
the  proposed  requirements  of  this  AD 
action. 

The  number  of  required  work  hours, 
as  indicated  above,  is  presented  as  if  the 
accomplishment  of  the  actions  proposed 
in  this  AD  were  to  be  conducted  as 
"stand  alone"  actions.  However,  in 


actual  practice,  these  actions  for  the 
most  part  would  be  accomplished 
coincidentally  or  in  combination  with 
normally  scheduled  airplane 
insfjections  and  other  maintenance 
program  tasks.  Therefore,  the  actual 
number  of  necessary  additional  work 
hours  would  be  minimal  in  many 
instances.  Additionally,  any  costs 
associated  with  special  airplane 
scheduling  would  be  minimal. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Jets^am  Aircraft  Limited  (Formerly  British 
Aerospace):  Docket-93-NM-186-AD. 
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Applicability:  Model  ATF  airplaoes;  serial 
numbers  20Q1  tiirough  2053  iscluaive.  and 
2055;  certificated  in  any  category. 

Cbmplkmce:  Required  as  indicated,  unless 
accomplished  prevknwly. 

To  prevent  reduced  stnidural  Integrity  of 
the  wing  top  surface  stringer  joints  at  Rib  0, 
which  subseifMntly  could  Lead  to  reduced 
structural  integrity  of  the  wing,  accomplish 
the  following: 

(a)  Prior  to  the  accunnlatiaB  of  104)00  total 
hours  time-in-service,  or  within  the  next  600 
hours  time- in-service  after  the  effective  date 
of  this  AD,  whichever  occurs  later,  perform 

a  detailed  visual  inspection  and  appropriate 
tonyie  loading  check  of  the  listeners  in  the 
stringer  joint  brackets  (part  number 
)D534 10015)  at  the  wing  top  surfece  stringer 
joints  Got  stringers  1  through  19  at  Rib  0,  in 
accordance  with  paragraph  2. A  of  British 
Aerospwce  BAe  ATP  Senrice  Bulletin  ATP- 
57-14.  ReviflioQ  1.  dated  Scptwnber  27. 1993. 
If  any  discrepancy,  as  specified  ia  the  service 
bulletin,  la  detected,  prior  to  farther  flight, 
correct  it  in  accordance  with  the  service 
buHetln. 

(b)  An  ahrmative  method  of  compliance  or 
adiustnenf  of  the  compliance  time  that 
providaa  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
StandanhzatioH  Braoch.  ANM-tt3.  FAA. 
Traflspart  Airplane  Directnrate.  Opcratois 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comment.s  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-t13. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
comphsnce  with  this  AD.  If  any.  may  be 
obtained  from  the  Standardization  E^ranch, 
ANN#-113. 

(c)  Special  flight  peimits  may  be  issued  In 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  tocarien  where  the 
requimnentB  of  this  AD  can  be 
accompliehed. 

bsufld  in  Rknton.  Washington,  on 
Decenbo'  9. 1993. 
BiH  B.  BoxweU^ 

Acting  Manager,  Tnmsport  Airphne 
Directorate,  Aircraft  Certification  Service. 
[PR  Doc  93-30553  Filed  12-14-93;  8:45  am) 
BiLUNQ  cooe  4tie-13-P 


DEPARTMENT  OF  JUSTICE 
Parott  Cotwmlaalen 
28CFRPart2 

Pardirig,  Recommtttktg,  and 
Supervising  Fadasal  PriaonerK 
Poaaoigtoo  and  Dtstrtbtitten  c4 
AnNMRitlon 

AGEMCV:  Pan^  Cooomissioa,  justice. 
ACnONc  Proposed  rule. 

SUMMARY:  The  U.S.  Parole  Commission 
is  proposing  to  clarify  its  patoling 
policy  guidelines  on  rating  the  oHenses 


of  unlewful  poasessioB  and  distr&titian 
of  affiffiunitien.  In  many  statutory 
provisiOBS  defining  nrearms  offenses. 
Congress  LnckMles  the  tarm 
"ammunition".  Because  Congress  has 
determined  that  these  prohibitions  and 
the  penalties  for  these  crimes  apply 
equally  to  firearms  and  amBiimition,  the 
Commission  is  proposing  to  clarify  its 
guideKnes  to  provide  parallel  severity 
ratings  for  such  offenses.  AdditionaUy, 
the  rnmmiccinn  is.  proposlng  that  the 
severity  ratings  for  "multiple  weapons" 
should  be  used  when  the  priso»»er  has 
possessed  or  distributed  ammunition  of 
different  calibers,  or  a  combination  of  a 
single  weapon  and  ammunition  that  has 
a  caliber  different  from  that  of  the 
weapon.  This  change  will  serve  the 
purpose  of  ensuring  a  consiste^it 
approach  to  the  rating  of  ammunition 
possession  offienses. 
DATES:  Comments  trnxt  be  received  by 
Febnwry  14, 1994. 

ADOnCSSCS:  Send  comments  to  Office  of 
the  General  Counsel,  U.S.  Parole 
Commission,  5550  Friendship 
Boulevaid,  Chevy  Chase,  Maryland 
20815. 

FOR  FURT>tER  INFORKMTIOfI  CONTACT: 
Rockne  Cbickinell,  Office  of  the  General 
Counsel,  telephone  (301)  492-5©59. 
St^fPLEMENTARV  tNfORMATION:  In  its 
paroling  policy  guidelines  at  28  CFR 
2.20,  the  Commission  presently 
describes  offense  behavior  severity 
ratings  for  crimes  such  as  possession  of 
a  weapon  by  a  prohibited  person  (e.g., 
ex-fekm)  and  unlawful  distribution  of 
weapons.  See  28  CFR  2.20,  Offense 
Behavior  Severity  Index,  chapter  Eight, 
Subchapter  B,  paragraphs  811-913.  hi 
the  offense  behavior  examples  for 
various  weapons  ofSanses,  the 
Conmiission  does  not  inchide  the  term 
"ammunition".  This  omission  has  led  to 
inconsistent  ratings  of  crimes  where  the 
prisoner  has  unlawfully  possessed  or 
distributed  ammunition,  as  opposed  to 
a  firearm.  Some  of  these  crimes  have 
been  given  the  same  severity  rating  as  if 
the  prisoner  had  possessed  or 
distributed  a  fiiean&,  whereas  other 
crimes  have  been  rated  lower  on  the 
severity  scale. 

In  order  to  establish  consistent  policy 
in  rating  ammimitioe  offenses,  the 
Commission  is  proposing  to  clarify  the 
offense  examples  at  chapter  Eight, 
subchapter  B  to  add  specific 
instnicti<»is  for  the  rating  of 
ammunition  offenses.  In  reviewing 
federal  laws  describing  firearms 
offenses,  the  Commission  has  noted  that 
many  of  these  laws  pertain  equally  to 
fireanns  aiui  ammumtion.  E.g.,  18 
U.SXL  922(b)(1)  (prohibiting  the  sale  or 
delivery  of  a»y  fireann  or  ammtwition 


to  an  underage  persn);  18  U.5.C  §22(^ 
(prohibiting  the  sale  or  disposttioa  of 
any  firearm  or  ammumtion  to  a  person 
who  is  under  indictment,  who  has  been 
convicted  of  a  felony,  or  is  a  fugitive 
from  justice);  18  V.SXZ.  922(gJ 
(prohibiting  the  possession  of  any 
firearm  or  ammunition  by  an  ex-felonl. 
Penalty  provisions  make  no  distinction 
between  firearms  and  ammunition 
offenses  in  outlining  the  punishnaent 
authorized  by  Congress.  E.g.,  18  U.S.C 
924(a):  Becanse  of  the  evident  legislative 
determination  that  firearms  and 
ammunition  offenses  should  be  treated 
similarly,  the  Commission  has 
determined  that  the  proposed  severity 
ratings  for  anuounition  offenses  should 
be  the  same  as  those  presently  provided 
for  fireanns  offenses. 

The  Commission's  ptesent  ratings  for 
fireanns  offenses  provide  a  Category 
Three  rating  for  the  prt^'bited 
possession  or  distribution  of  a  single 
weapon  (rifle,  shotgun,  orhandgoR)  m^ 
a  rating  of  Category  Four  where  multiple 
weapons  are  possessed  or  dietributed.  In 
following  this  same  principle,  the 
Commission  is  proposing  that 
possession  or  distribution  of 
ammunition  of  a  sin^e  ca&ber  would 
warrant  a  Category  Three  severity  rating. 
However,  where  the  offender  hes 
possessed  or  distributed  annnmiition  of 
different  calibers,  the  offiense  should  be 
rated  as  Category  Four.  If  the  prisoner 
has  possessed  or  distributed  a  dngle 
weapon  and  ammunition  which  does 
not  correspond  to  the  caliber  of  that 
firearm,  then  the  proposed  severity 
rating  would  be  Categoi^  Fetir. 
The  Commission  could  rate 
possession  or  distribution  of 
ammunition  as  Category  Three  severity, 
regardless  of  whether  the  prisoner  had 
possessed  or  distiihuted  anmnmition  of 
more  than  one  caliber.  But  since 
ammunition  is  not  interchangeable 
between  different  calibers  of  firearms, 
the  Commission  believes  that 
possession  or  distribution  of 
ammunition  of  different  calibers 
justifies  the  inference  that  the  offender 
either  possessed  different  types  of 
firearms,  or  was  in  a  position  to  sell  or 
barter  for  different  types  of  firearms. 
(The  proposed  Category  Four  severity 
rating  would  not  apply  to  different  types 
of  ammunition  that  could  be  fired  from 
the  same  weapon.)  In  the  Commission's 
view,  the  proposed  ratings  for 
possession  of  ammunition  of  different 
calibers  (and  a  combination  of  a  single 
weapon  and  ammunition  of  a  different 
caliber)  most  reasonebly  implement  the 
legislative  prohibitions  on  firearms  and 
ammunitions  ofienses»  and  the 
Commission's  present  scheme  (iar  rating 
fireanns  offenses. 
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Executive  Order  12291  and  Regulatory 
Flexibility  Statement 

The  U.S.  Parole  Commission  has 
determined  that  this  proposed  rule  is 
not  a  major  rule  within  the  meaning  of 
Executive  Order  12291.  This  proposed 
rule,  if  adopted,  will  not  have  a 
significant  economic  impact  upon  a 
substantial  number  of  small  entities, 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  605(b). 

List  of  Subjects  in  28  CFK  Part  2 

Administrative  practice  and 
procedure,  probation  and  parole, 
prisoners. 

Accordingly,  the  U.S.  Parole 
Commission  proposes  the  following 
amendment  to  28  CFR  part  2. 

The  Proposed  Amendment 

1.  The  authority  citation  for  28  CFR 
part  2  continues  to  read  as  follows: 

Authority:  18  U.S.C.  4203(a)(l]  and 
4204(a)(6). 

2.  28  CFR  part  2.  §  2.20  is  proposed 
to  be  amended  by  revising  section  811 
and  paragraphs  (c)  and  (d)  of  section 
813,  chapter  Eight,  subchapter  B — 
Fire&rms.  to  read  as  follows: 

§  2M    Paroling  policy  guidelines: 
Statement  of  general  policy. 

•        •        •        •        * 

U.S.  PAROLE  COMMISSION  OFFENSE 
BEHAVIOR  SEVERITY  INDEX 


CHAPTER  EIGHT  OFFENSES 
INVOLVING  EXPLOSIVES  AND 
WEAPONS 


(d)  If  single  weapon  (rifle,  shotgun,  or 
handgun)  with  ammunition  of  the  same 
caliber,  or  ammunition  of  a  single 
caliber  (without  weapon),  grade  as 
Category  Three. 

Dated:  November  5, 1993. 
Edward  F.  Reilly,  Jr.. 
Chairman,  U.S.  Parole  Commission. 
[FR  Doc  93-30530  Filed  12-14-93, 8:45  am) 
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Subchapter  B — Rrearms 

811    Possession  by  Prohibited  Person 
(e.g..  ex-felon) 

(a)  If  single  weapon  (rifle,  shotgun,  or 
handgun)  with  ammunition  of  the  same 
caliber,  or  ammunition  of  a  single 
caliber  (without  weapon),  grade  as 
Category  Three; 

(b)  If  multiple  weapons  (rifles, 
shotguns,  or  handguns),  or  ammunition 
of  different  calibers,  or  single  weapon 
and  ammunition  of  a  different  caliber, 
grade  as  Category  Four. 

813    Unlawful  Distribution  of  Weapons 
or  Possession  With  Intent  To  Distribute 

•        •        •        •        • 

(c)  If  multiple  weapons  (rifles, 
shotgims.  or  handguns),  or  ammunition 
of  different  calibers,  or  single  weapon 
and  ammunition  of  a  different  caliber, 
grade  as  Category  Four; 


28CFRPart2 

Paroling,  Recommitting,  and 
Supervising  Federal  Prisoners:  Parole- 
Eligible  Prisoners  Convicted  of  First- 
Degree  Murder 

AGENCY:  Parole  Commission,  Justice. 
ACTION:  Proposed  rule. 

summary:  The  U.S.  Parole  Commis^on 
is  proposing  to  add  a  provision  to  its 
paroling  policy  guidelines  that  would 
preclude  a  grant  of  parole  in  certain 
types  of  first-degree  murder  cases  unless 
the  Commission  finds  compelling 
circumstances  in  mitigation  of  their 
crimes.  These  cases  are  limited  to 
criminal  behaviors  that,  by  definition, 
preclude  a  significant  likelihood  of 
mitigating  circumstances,  as  in  the  case 
of  murders  committed  to  silence  a 
victim  or  witness,  contract  murders,  and 
similar  crimes.  The  purpose  of  the 
proposal  is  to  ensure  against  the 
possibility  that  release  on  parole,  at  any 
point  in  the  prisoner's  sentence,  would 
promote  disrespect  for  the  law  through 
the  absence  of  an  explanation  sufficient 
to  establish  a  reasonable  basis  for  the 
parole  in  the  eyes  of  the  public. 
DATES:  Comments  must  be  received  by 
February  14, 1994. 

ADDRESSES:  Send  comments  to  Office  of 
General  Counsel,  U.S.  Parole 
Commission,  5550  Friendship  Blvd., 
Chevy  Chase,  Maryland  20815. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Preston,  Office  of  General 
Counsel,  Telephone  (301)  492-5959. 
SUPPLEMENTARY  INFORMATION:  An      " 
offender  convicted  of  murder,  or  an 
offense  involving  murder  under  title  18, 
U.S.  Code,  prior  to  November  1, 1987, 
becomes  eligible  for  parole  after  the 
service  not  more  than  10  years.  18 
U.S.C.  4205  (1976).  This  statutory 
provision  includes  any  term  of  years  or 
a  life  sentence.  Eligibility  for  parole 
does  not,  however,  create  a  presumption 
that  the  offender  will  be  found  suitable 
for  parole  at  any  time  during  his 
sentence.  The  statutory  criteria 
governing  parole  suitability  decisions  by 
the  U.S.  Parole  Commission  are  that  a 
grant  of  parole  must  not  depreciate  the 


seriousness  of  the  offense,  promote 
disrespect  for  the  law,  or  jeopardize  the 
public  welfare.  18  U.S.C.  4206(a)(1)  and 
(2)  (1976).  These  criteria  are 
implemented,  in  part,  by  the 
Commission's  paroling  policy 
guidelines  at  28  CFR.  2.20.  The 
applicable  guideline  range  are 
determined  by  reference  to  the 
seriousness  of  the  offense  (the  offense 
severity  rating)  and  the  salient  factor 
score  (parole  prognosis)  of  each 
prisoner. 

In  the  case  of  extremely  serious 
offenses  such  as  murder,  the  applicable 
offense  severity  rating  is  Category  Eight. 
The  guideline  range  for  such  offenders 
extends  from  the  minimum  that  appears 
on  the  guideline  table  at  28  CFR  2.20, 
to  the  expiration  date  of  the  offender's 
sentence.  There  is  no  upper  limit  to  the 
guideline  range  for  Category  Eight 
offenses  because  of*  *  *  the  extreme 
variability  of  the  cases  within  this 
category."  (See  Explanatory  Note  to  the 
Guideline  Table.)  Thus,  if  the  prisoner 
serves  to  any  point  above  the  guideline 
minimum  (including  the  expiration  of 
the  sentence)  the  decision  is  deemed  to 
be  a  decision  within  the  guidelines. 
There  are  no  other  criteria  in  the 
guidelines  that  govern  the  exercise  of 
the  Commission's  discretion  as  to  when 
(and  whether)  to  grant  a  parole,  once  the 
Category  Eight  guideline  minimum  is 
satisfied.  Unstructured  discretion  to 
grant  parole  for  Category  Eight  offenders 
creates  an  issue,  however,  only  in  the 
case  of  prisoners  who  are  not 
demonstrably  a  risk  to  public  safety  (as 
in  the  case  of  repeat  offenders,  serial 
rapists,  and  other  predictably  dangerous 
offenders).  It  is  when  a  grant  of  parole 
turns  solely  upon  how  the  Commission 
evaluates  the  seriousness  of  the  offense 
for  an  otherwise  parolable  prisoner,  that 
the  need  for  the  proposed  regulation 
arises. 

For  such  cases,  a  relevant  factor  not 
measured  by  the  guideline  table  is 
whether  or  not  a  parole  would  "promote 
disrespect  for  the  law."  18  U.S.C. 
4206(a)(1).  Congress  has  recognized 
that,  in  some  cases,  a  parole  that  would 
not  "depreciate  the  seriousness  of  the 
offense"  would  nonetheless  "promote 
disrespect  for  the  law."  In  other  words, 
in  the  case  of  certain  types  of  offenses, 
the  Parole  Commission  must  be 
concerned  with  the  degree  of  public 
acceptance  of  a  parole,  even  though  that 
parole  would  be  within  the  applicable 
guideline  range. 

Recent  experience  has  persuaded  the 
Commission  that  public  acceptance 
must  be  a  critical  factor  in  paroling 
offenders  who  have  committed 
premeditated  murders  to  gain  some 
calculated  practical  advantage  (i.e.,  for 


Fadaral  B«siatar  /  VoL  58.  No.  239  /  Wednesday,  December  15,  1993  /  Proposed  Rules       SS573 


financial  gain,  to  avoid  arrest,  to  deter 
rivab,  etc),  and  who  are  therefore  at  the 
extreme  high  «ad  of  Category  Eight 
offenses,  iiegardless  of  their  probable 
reh^Iitation  (or  lack  of  demooetrable 
inclioaticD  to  repeat  the  offense  la  the 
future)  the  Conmissioa  must  «isure 
against  the  possibility  that  a  parole  will 
be  granted  tn  such  aa  ofiender  without 
an  explanation  of  mitigating 
circumstances  sufficient  to  gain  public 
acceptance  of  thaappropnateness  of 
thai  parole.  It  ia  net  enough  for  the 
public  to  be  informed  that  the 
applicable  guidelines  at  28  CFR  2.20 
permitted  release  on  parole;  something 
more  must  be  said  to  justify  a  decision 
that  fiaeea  a  limit  on  accouatabiiity  for 
such  crimes. 

Therefore,  the  proposed  rule  would 
preclude  a  grant  of  parole  at  any  point 
in  th^isentence  of  a  prisoner  who  has 
committed  a  first-degree  murder  for 
calculated  practical  advantage,  unless 
the  Commission  can  articulate 
mitigating  circumstances  scfficient  to 
ensure  that  parole  will  not  promote 
disrespect  for  the  lew.  Included  in  this 
category  are  murders  to  silence  a  victim 
or  witness,  a  contract  murder, 
premeditated  murder  by  torture,  the 
premeditated  muider  of  a  law 
enforcement  officer  to  carry  out  an 
oi£ense,  or  a  murder  carried  out  to 
further  the  business  aims  of  an  on-floing 
criminal  operation.  Thus,  the  morder/ 
execution  of  a  bank  toller  during  a 
robbery  for  do  other  reason  than  to 
avoid  the  possibility  of  a  subsequent 
identification  of  the  offender  would  be 
the  type  of  oSmse  which  normaily 
precliides  the  possibility  of  mrtig^ing 
circumstances.  In  such  a  case,  the 
Commission  would  not  grant  parole 
unless  rnmp^liTig  drcumstances  in 
mjdgatian  of  the  o&nse  could,  in  bet, 
be  articulated  for  the  purpose  of  public 
acceptance.  The  apparent  rehabilitation 
of  the  offmder  during  his  prison  term 
would  not.  in  the  hght  of  me 
Commiasian's  current  dadsioD-making 
practices,  be  treated  as  a  factor  that 
mitigates  the  seriousness  of  the  crime, 
or  that  diminishes  the  9:gaificfflice  of 
tha-  long  term  impact  upon  victims  such 
as  surviving  family  member. 

The  Commission  has  not  uncluded  in 
this  proposed  rule  many  other 
extreme^  seriotis  types  of  onuses  (eg., 
kidnapping  for  ransom,  other  types  of 
murder),  not  because  a  grant  of  parole 
would  be  expected  for  such  cases.,  but 
only  because  the  offense  behavior 
defuiitifcm  is  broad  enou^  to  permit 
significant  variability  in  aggravating  and 
mitigating  factors.  For  example,  a 
secood-degree  murder  conunitted  by  a 
youthful  offender  oa  tm  Indian 
reservation  during  a  faoily  qxaRel,  in 


circumstances  aggravated  by  poverty 
and  alcoholism,  and  followed  by  the 
offender's  immediate  remorse,  is  a 
serious  offense.  However,  a  grant  of 
parole  at  some  point  in  the  oSander's 
sentence  would  be  considered  a 
reasonable  possibility,  witfront  die 
public  acceptance  factor  becoming  an 
overriding  concern.  On  the  other  hand, 
a  particularly  brutal  and  calloiis  second- 
degree  murdiar,  w  aiukiple  murders, 
may  indicate  a  deeply  disturbed  and 
dangerous  offender  who  should  not  be 
paroled  at  any  time.  Thus,  the  fad  that 
an  offense  does  not  fail  under  the 
narrow  definition  contained  in  the 
proposed  rule  does  not  mean  that  the 
Commission  is  obhged  to  grant  a  parofe. 
Many  offenses  that,  by  definition,  do  not 
necessarily  exclude  the  possibility  of 
factors  in  mitigation,  will  appear  on 
individual  examination  to  be  extremely 
heinous,  with  no  parole  deserved. 
However,  a  presumption  against  parole, 
rebuttable  only  by  a  showing  of 
compelling  circumstances  in  mitigation, 
is  appropriate  only  for  the  very  narrow 
spectrum  of  offenses  d^ned  herein. 

Implementation 

Finally,  the  proposed  rule  would  be 
applied  retroactively  to  review 
presumptive  grants  of  parole  decided  by 
the  Commission  in  previous  years.  If  the 
case  falls  within  the  narrow  definition 
in  the  proposed  rule,  and  the 
CommissicBi  has  previously  failed  to 
articulate  compelling  circumstances  in 
mitigation,  die  Commiasion  will 
presume  that  insufficient  attention  wes 
paid  to  the  public  acceptance  criterion 
of  the  taw.  and  will  reopen  the  case 
under  28  CFR  2.28(f)  for  a  hearing  to 
make  that  determination  before  the 
offender  is  released  from  prison.  The 
Commission  will  not,  hovwvw,  reopen 
cases  in  which  soffident  mitigating 
circumstances  have  already  been 
ideootified.  Reopenings  would  be 
ordered  only  to  correct  any  previous 
faihcre  to  address  the  rmponant 
statutory  requirement  that  public 
respect  for  the  lew  be  maintained. 

Executive  OrdeE  12291  and  Rcgniatory 
Flexibility  Stateaaaat 

The  U.S.  Parole  Commission  has 
determined  that  this  proposed  rule  is 
not  a  maior  rule  within  the  meaning  of 
Executive  Order  12291.  The  proposed 
rule,  if  adopted,  will  not  have  a 
significaait  ecooomic  impact  wpan  a 
substfflatial  number  of  small  entities, 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  S  U.S.C.  605(b). 


List  of  SobfectB  in  28  CFK.  Part  2 

Administra^ve  practice  and 
procedure,  Pwbation  and  pvole. 
Prisoners. 

Accordingly,  tha  U.S.  Parole 
Commissioo  proposes  tha  following 
amendment  to  28  CFR  put  2. 

The  Prapased  AaieadiiMBt 

1.  The  authority  citation  for  28  CFR 
part  2  continues  to  read  as  follows: 

Aalfaarity:  18  U.SXL  4203(a)ll)  and 
4204(a)(6). 

2.  28  CFR  part  2,  §2.20  ia  prapoaad 
to  be  amended  by  adding  the  following 
four  additional  sentences  to  the  Note 
governing  Category  Eight  cases,  that 
appears  below  the  table  entitled 
"Guidelines  for  Decisionmaking": 


S2J0    ParaUnspoteypildiil 
Statamantof 


Guidelines  for  Deciaion  Making 

•        •        •        •        • 

Notes  *  *  *  A  murdef  committed  to 
silence  a  victim  or  witness,  a  contract 
murder,  pi«meditaled  murder  by  torture,  the 
premeditated  murder  of  a  law  enforcement 
officer  to  carry  out  an  oBnae,  or  a  murder 
carried  out  to  furtlter  tlis  t)usiD«ss  nm>  of  aa 
on-going  criminal  operation,  shall  not  justify 
a  presumpbve  parole  at  anv  point  in  the 
prisoner's  sentence  unless  there  are 
compelling  circumstances  in  mitigation  (e.g., 
a  youthful  offender  who  participated  in  a 
murder  planned  and  executed  by  his  parent). 
Such  crimes  are  cooeidered,  by  deflnition,  at 
the  extreme  high  end  of  Category  Eight 
offenses.  For  these  caaes,  the  expiiation  of 
the  sentence  is  deemed  a  decision  at  tlie 
maximum  limit  of  the  guideline  range.  The 
fact  that  an  offense  doe*  not  fall  under  the 
definition  contained  in  this  rule  do«  not 
mean  that  the  Commission  is  obliged  to  grant 
a  presumptive  peroie. 

Dated;  November  5, 1993. 
Edwwo  F.  Reiliy,  Jr.. 
Chairman,  U.S.  Parole  Commission. 
[FR  Doc.  93-30531  Filed  12-14-93;  8:45  am) 
BtUJNO  COM  «*io-«-a 


ENVIRONMENTAL  PROTECTIOM 
AGENCY 

40  CFR  Parta  51 .  52, 60, 6t  and  64 
[Dockst  No.  A-91-52:  FRL-4fi13-9] 
RIN  2060-AD18 

Enhanced  Monitoring  Program 

AGENCY:  Envrionmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule;  notice  of 
comment  period  extension. 
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SUMMARY:  This  document  extends  until 
January  31, 1994  the  public  comment 
period  for  the  proposed  new  and  revised 
regulations  for  the  proposed  Enhanced 
Monitoring  rule.  40  CFR  parts  51,  52. 
60,  61  and  64.  The  proposal  was 
published  on  October  22, 1993  (58  FR 
54648).  The  EPA  is  extending  the 
deadline  at  the  requests  of  DuPont, 
NEDA/CARP.  Exxon.  STAPPA/ 
ALAPCX),  Texaco.  Dow  Chemical 
Company.  General  Electric  Company, 
SOCMA,  Monsanto,  Chevron,  AT&T, 
Eastman  Chemical  Company,  Union 
Carbide,  the  Chemical  Manufacturers 
Association  (CMA).  and  the  Association 
of  International  Automobile 
Manufacturers  (AIAM).  These 
companies  and  associations  requested  a 
60  day  extension;  however,  EPA  is 
extending  the  comment  period  only  42 
days  because  of  a  court  order  deadline 
to  promulgate  regulations  by  September 
30, 1994.  In  the  proposed  rule,  EPA 
stated  it  is  relying  on  section  307(d)  of 
the  Act  for  revisions  to  40  CFR  parts  51, 
52,  60,  and  61.  In  this  notice,  the  EPA 
hereby  determines  that,  in  accordance 
with  section  307(d)(l)(U)  of  the  Clean 
Air  Act,  section  307(d)  applies  to  part 
64.  and  therefore  the  EPA  is  relying 
upon  the  procedural  requirements  of 
section  307(d).  Finally,  please  note  that 
the  comment  period  for  the  Enhanced 
Monitoring  Reference  Document  does 
not  parallel  that  of  the  rule  package. 
Comments  on  the  Enhanced  Monitoring 
Reference  Document  will  be  received 
through  the  proposal  period  and  after 
promulgation. 

DATES:  Comments  on  the  proposed  rule 
must  be  received  by  January  31, 1993. 

ADDRESSES:  Comments  must  be  mailed 
(in  duplicate  if  possible)  to:  EPA  Air 
Docket  (LE-131),  Attention:  Docket  No. 
A-91-52,  room  M-1500,  401  M  Street 
SW..  Washington,  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Keith  Brown  at  703-308-8676. 

Dated:  December  8, 1993. 
Maiy  Nichob, 

Assistant  Administrator 

IFR  Doc  93-30571  Filed  12-14-93;  8:45  amj 
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DEPARTMENT  OF  COMMERCE 

Natfonar  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  675 

[Docket  No.  9089»-0015;  I.D.  120893B] 

Groundflsti  of  the  Bering  Sea  and 
Aieutian  islands  Area 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  change  in  observer 

coverage;  request  for  comments. 

SUMMARY:  NMFS  proposes  a  change  in 
observer  coverage  to  require  all  vessels 
equal  to  or  greater  than  60  feet  (18.3  m) 
length  overall  (LOA)  to  have  a  NMFS- 
certified  observer  on  board  at  all  times 
while  Hshing  for  groundfish  in  reportifig 
area  517  during  the  period  that  the  1994 
directed  fishery  for  Pacific  cod  is  open 
in  the  Bering  Sea  and  Aleutian  Islands 
management  area  (BSAI).  This  action  is 
necessary  to  collect  additional 
information  on  prohibited  species 
bycatch  rates  experienced  by  vessels 
fishing  in  this  area  for  purposes  of 
assessing  current  and  future  bycatch 
management  measures. 
DATES:  Comments  must  be  received  at 
the  following  address  no  later  than  4:30 
p.m.,  Alaska  local  time  (A.l.t.), 
December  27, 1993. 
ADDRESSES:  Comments  may  be  sent  to 
Ronald  J.  Berg,  Chief,  Fisheries 
Management  Division,  Alaska  Region. 
NMFS,  P.O.  Box  21668,  Juneau,  AK 
99802-1668  (Attn:  Lori  Gravel). 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  R  Varosi,  Fishery  Biologist, 
Fisheries  Management  Division,  Alaska 
Region,  NMFS,  907  586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  BSAI  (FMP)- 
prepared  by  the  North  Pacific  Fishery 
Management  Council  (Council)  under 
authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act. 
Fishing  by  U.S.  vessels  is  governed  by 
regulations  implementing  the  FMP  at  50 
CFR  parts  620  and  675. 

Current  observer  coverage 
requirements  at  §  675.25(c)(l)(iii)  for 
catcher/processor  or  catcher  vessels 
greater  than  60  feet  (18.3  m)  LOA 
require  that:  (1)  Vessels  125  feet  (38.1 
m)  LOA  or  longer  must  carry  a  NMFS- 
certified  observer  at  all  times  while 
fishing  for  groundfish;  and,  (2)  vessels 


from  60  (18.3  m)  through  124  feet  (37.8 
m)  LOA  must  carry  a  NMFS-certified 
observer  during  30  percent  of  their  days 
during  fishing  trips  in  each  calendar 
quarter  of  the  year  in  which  they  fish 
more  than  10  days  in  the  groundfish 
fishery.  At  its  September  1993  meeting, 
the  Council  recommended  that  NMFS 
take  action  to  address  concerns  that  the 
difference  in  observer  coverage  on 
vessels  participating  in  the  directed 
fishery  for  Pacific  cod  could  lead  to 
variations  in  halibut  bycatch  rates  that 
may  jeopardize  inseason  management  of 
halibut  bycatch  mortality  limits. 
Specifically,  the  Council  recommended 
that  NMFS  increase  mandatory  observer 
coverage  from  30  percent  to  100  percent 
on  vessels  greater  than  or  equal  to  60 
feet  (18.3  m)  LOA  and  less  than  125  feet 
(38.1  m)  LOA  that  fish  for  groundfish  in 
BSAI  reporting  area  517  (defined  ate 
§  675.2)  during  the  period  the  1994 
directed  fishery  for  Pacific  cod  is  open. 
This  change  in  observer  coverage  will 
allow  NMFS  to  determine  halibut 
bycatch  rates  through  observer  reports. 
Although  bycatch  rates  experienced  in 
the  Pacific  cod  fishery  are  of  greatest 
concern,  the  Council's  recommendation 
would  increase  observer  coverage  for  all 
groundfish  fisheries  in  reporting  area 
517  to  collect  additional  data  on 
prohibited  bycatch  rates  experienced  by 
vessels  in  the  60  (18.3  m)  through  124 
feet  (37.8m)  LOA  size  class  to  facilitate 
the  monitoring  and  enforcement  of  an 
interim  adjustment  to  observer  coverage 
requirements. 

The  Director,  Alaska  Region,  NMFS, 
proposes  to  implement  the  Council's 
recommendation  under  authority  at 
§675.25(c)(l)(i).  Under  the  proposed 
action,  all  vessels  with  a  Federal 
groundfish  permit  that  are  equal  to  or 
greater  than  60  feet  (18.3  m)  LOA  would 
be  required  to  carry  a  NMFS-certified 
observer  on  board  at  all  times  while 
participating  in  a  directed  fishery  for 
groundfish  in  reporting  area  517.  This 
requirement  would  be  effective  only 
during  the  directed  fishery  for  Pacific 
cod  in  1994.  Catcher  vessels  delivering 
only  unsorted  cod-ends  to  observed 
motherships  would  be  exempt  from  the 
proposed  increase  in  observer  coverage. 
Tnis  action  is  necessary- to  effectively 
monitor  prohibited  species  bycatch  rates 
experienced  by  vessels  equal  to  or 
greater  than  60  feet  (18.3  m)  LOA  and 
less  than  125  feet  (38.1  m)  LOA  and  to 
identify  specific  locations  within 
reporting  area  517  that  contribute  to 
high  bycatch  rates.  This  information 
will  be  used  to  help  assess  future 
management  bycatch  measures. 

NKfrS  estimates  that  a  requirement 
for  increased  observer  coverage  on 
vessels  equal  to  or  greater  than  60  feet 
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(18.3  m)*and  less  than  125  fset  (38.1  m) 
LOA  would  increase  observer  costs 
during  1994.  Based  on  the  maximum 
observer  contractor  fiee  of  $183  per  day, 
and  the  duration  of  the  1993  directed 
fishery  for  Pacific  cod  (132  days), 
observer  costs  for  vessels  engaged  in 
fishing  for  groundfish  in  reporting  area 
517  could  increase  by  approximately 
$17,000  per  vessel,  lliis  estimate 
assumes  that  vessels  will  fish  each  day 
in  repwting  area  517  for  132  days  and 
that  vessels  equal  to  or  greater  than  60 
feet  (18.3  m)  LOA  but  less  than  125  feet 
(38.1  m)  LOA  would  carry  an  observer 
on  board  for  30  percent  of  these  days 
under  existing  obsenrer  coverage 


requirements  without  the  proposed 
change.  Based  on  1993  data,  fifty-two 
vessels  in  this  size  category  fished  for 
groundfish  in  reporting  area  517 
between  January  1  and  May  11. 1993, 
the  period  during  which  the  directed 
fishery  for  Pacific  cod  was  open.  These 
vessels  could  be  affected  by  the 
proposed  increase  in  observer  coverage 
during  1994,  for  a  maximum  total 
estimated  cost  of  approximately 
$884,000.  This  estimate  is  considered  to 
be  a  maximum  cost  because  it  is 
unlikely  that  each  of  these  vessels  will 
fish  every  day  in  area  517  during  the 
period  the  1994  directed  fishery  for 
Pacific  cod  is  open. 


Classification 

This  action  ts  taken  under  50  CFR 
675.25. 

List  of  Subfects  in  50  CFR  P«rt  475 

Fisheries.  Reporting  and 
recordkeeping  requirements. 

Audiorlty:  16  U.S.C  1801  et  seq. 
Dated:  December  10. 1993. 
David  S.  Craetm. 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Monagentent,  National 
Marine  Fisheries  Service. 
IFR  Doc.  93-30539  Filed  12-10-93;  3:32  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public,  htotices  o(  hearings  and  investigations, 
commrttee  meetings,  agency  decisions  and 
nilings,  delegations  of  authority,  filing  of 
petitions  and  appHcatiom  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMErrr  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C  chapter  35). 
Agency:  Bureau  of  the  Census. 
Title:  Annual  Survey  of 
ConuAxinication  Services. 

Form  Numberis):  B-516  through  B- 
521. 

Agency  Approval  Number:  0607- 
0706. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 
Burden:  7,000  hours. 
Number  of  Respondents:  1,780. 
Avg  Hours  Per  Response:  4  hours. 
Needs  and  Uses:  The  Annual  Survey 
of  Communication  Services  is  a  vital 
component  of  a  broad-based,  multi- 
year  program  at  the  Census  Bureau  to 
expand  coverage  and  improve  statistics 
for  service-related  industries.  This 
program  is  part  of  an  interagency 
initiative  to  improve  statistics  in  this 
sector  of  the  economy.  This  siirvey  will 
provide  the  only  annual  source  of  key 
measures  of  the  communication  sector, 
including  the  telephone,  broadcasting, 
and  cable  television  industries.  These 
data  will  serve  as  inputs  into  the 
national  income  and  product  accounts 
calculated  by  the  Bureau  of  Economic 
Analysis,  the  Bureau  of  Labor  Statistics' 
Producer  Price  Indices,  and  the 
Department  of  Commerce's  publication. 
Industrial  Outlook.  In  addition,  the 
Census  Bureau  will  use  results  of  this 
survey  in  the  planning  and  design  stages 
of  current  and  future  economic  census 
questionnaires  by  providing  information 
en  the  ability  of  respondents  to  report 
accurate  and  timely  data  from  existing 
records  and  by  identifying  areas  of 
dynamic  change  in  the  communication 
sector. 


Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Frequency:  Annually. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  Maria  Gonzalez, 
(202)  395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edward  Michals,  DOC 
Forms  Clearance  Officer.  (202)  482- 
3271,  Department  of  Commerce,  room 
5312, 14Ui  and  Constitution  Avenue, 
NW,  Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez,  OMB  Desk  Officer,  ' 
room  3208,  New  Executive  Office 
Building.  Washington,  DC  20503. 

Dated:  December  9, 1993. 
Edward  Mkhals, 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 
IFR  Doc.  93-30589  Filed  12-14-93;  8:45  am) 
MLUNQ  COOff  3S10-0r-F 


International  Trade  Administration 
[A-427-801,  A-475-801] 

Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  France  and  Italy; 
Amendment  to  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews  j 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  amendment  to  final 
results  of  antidumping  duty 
administrative  reviews. 

SUIMMARY:  On  July  26, 1993,  the 
Department  of  Commerce  (the 
Department)  published  the  final  results 
of  its  1991-92  administrative  reviews  of 
these  antidiunping  duty  orders.  The 
classes  or  kinds  of  merchandise  covered 
by  these  reviews  were  ball  bearings  and 
parts  thereof  and  cylindrical  roller 
bearings  and  parts  thereof  fit)m  France 
and  Italy,  and  spherical  plain  bearings 
and  parts  thereof  from  France.  The 
reviews  covered  the  period  May  1, 1991 
through  April  30, 1992.  We  are 
correcting  margin  rate  errors  with 
respect  to  ball  bearings  and  cylindrical 
roller  bearings  ftt)m  France  exported  by 
Societe  National  d'Etude  et 
Construction  de  Moteurs  d'Aviation 


(SMEGMA)  and  cylindrical  roller 
bearings  from  Italy  exported  by 
SNECMA. 

EFFECTIVE  DATE:  December  15,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  A.  Fargo  or  Richard  Rimlinger, 
Office  of  Antidumping  Compliance, 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230;  telephone:  (202) 
482-4733. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  July  26, 1993.  the  Department 
published  in  the  Federal  Register  (58 
FR  39729)  the  final  results  of  its 
administrative  reviews  of  the 
antidumping  duty  orders  on  antifiiction 
bearings  (other  than  tapered  roller 
bearings)  and  parts  thereof  from  France 
and  Italy.  The  classes  or  kinds  of 
merchandise  covered  by  these  reviews 
were  ball  bearings  and  parts  thereof 
(BBs)  and  cylincLical  roller  bearings  and 
parts  thereof  (CRBs)  from  France  and 
Italy,  and  spherical  plain  bearings  and 
parts  thereof  from  France.  The  reviews 
covered  the  period  May  1, 1991  through 
April  30, 1992. 

After  publication  of  our  final  results, 
we  received  timely  allegations  of 
ministerial  errors  from  the  respondent 
that  the  Department  had  not  published 
the  correctly  calculated  margins  with 
respect  to  certain  classes  or  kinds  of 
bearings  exported  by  SNECMA. 
Although  these  final  results  are  the 
subject  of  litigation  before  the  Court  of 
International  Trade  (the  Court),  by  order 
dated  October  12, 1993.  the  Court 
granted  permission  to  correct  these 
errors. 

Amended  Final  Results  of  Review 

We  have  determined  the  following 
weighted-average  margins  to  exist  for 
the  period  May  1, 1991  through  April 
30, 1992: 


Country 

Company 

Class  or 
kind 

Rate 

France 

Italy  

SNECMA  ... 
SNECMA  ... 

BBS 

CRBs  

CRBs  

0.05 
0.07 
0.02 

Since  these  rates  for  SNECMA  are  less 
than  0.50  percent  and,  therefore,  de 
minimis  for  cash  deposit  purposes,  the 
Department  will  require  a  cash  deposit 
of  zero  for  all  entries  of  the  above 
merchandise  from  SNECMA. 
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These  deposit  requirements  are 
effective  for  all  shipments  of  the  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  this 
notice  and  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  also  serves  as  a  reminder 
to  importers  of  their  responsibility 
under  19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liouidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  notice  is  puolisned  in 
accordance  with  section  751(f)  of  the 
Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1675(f)),  and  19  CFR  353.28(c). 

Dated:  December  6, 1993. 
Barbara  R.  Stafford. 
Acting  Assistant  Secretary  for  Import 
Administration. 

[PR  Doc  93-30591  Filed  12-14-93;  8:45  am) 
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[A-683-822I 

Postponement  of  Preliminary 
Antidumping  Duty  Determination: 
Class  150  Stainless  Steel  Threaded 
Pipe  Fittings  From  Tahvan 

AQCNCY:  Import  Administration, 
International  Trade  Administration. 
Commerce. 

EFFECTIVE  DATE:  December  15, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  A.  Frederick  or  David  J. 
Goldberger,  Office  of  Antidumping 
Investigations,  Import  Administration, 
International  Trade  Administration. 
U.S.  Department  of  Conunerce.  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230,  at  (202)  482- 
0186  or  482-4136,  respectively. 

Postponement 

On  August  23. 1993,  the  Department 
of  Commerce  (the  Department)  initiated 
an  antidumping  duty  investigation  of 
class  150  stainless  steel  threaded  (SST) 
pipe  fittings  from  Taiwan.  The  notice 
stated  that  we  would  issue  our 
preliminary  determination  on  or  before 
January  10, 1994  (58  FR  45482.  August 
30. 1993).  On  December  6. 1993, 
petitioners  requested  that  the 
Department  postpone  its  preliminary 
determination  by  50  days  in  accordance 
with  19  CFR  353.15(c).  As  there  is  no 
compelling  reason  to  deny  the  request, 
the  Department  is  granting  the  request 


and  postponing  the  preliminary 
determination  until  March  1, 1994. 

The  U.S.  International  Trade 
Commission  is  being  advised  of  this 
postponement  in  accordance  with 
section  733(f)  of  the  Tariff  Act  of  1930, 
as  amended  (the  Act). 

This  notice  is  published  pursuant  to 
section  733(c)(2)  of  the  Act  and  1»CFR 
353.15(d). 

Dated:  December  8, 1993. 
Baibara  R.  Stafford, 

Acting  Assistant  Secretory  for  Import 

Administration. 

IFR  Doc.  93-30592  Filed  12-14-93;  8:45  ami 
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Red  Rasptierries  From  Cartada; 
Preliminary  Results  and  Partial 
Termination  of  tt>e  Antidumping  Duty 
Administrative  Review  and  Intent  To 
Revoke  in  Part  ttte  Antidumping  Duty 
Order. 

AGENCY:  International  Trade 
Administration,  Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary  results 
and  termination  in  part  of  the 
antidumping  duty  administrative  review 
and  intent  to  revoke  in  part  the 
antidumping  duty  order. 

SUMMARY:  Based  on  timely  requests  for 
review  from  five  respondents,  on  July 
22. 1992.  the  Department  of  Commerce 
(the  Department)  published  a  notice  of 
initiation  on  five  companies.  We 
terminated  the  review  of  the  B.C. 
Blueberry  Cooperative  Association  (B.C 
Blueberry)  after  we  published  the  final 
results  of  the  previous  review  and  the 
revocation  of  the  order  as  it  pertained  to 
that  company  (57  FR  49686,  November 
3, 1992).  The  reviews  of  Mukhtiar  & 
Sons  Packers  Ltd.  (Mukhtiar)  and 
Universal  Packers  Inc.  (Universal)  are 
being  terminated  following  timely 
withdrawal  of  their  requests  for  review. 
This  review  covers  two  processors/ 
exporters  of  this  merchandise  to  the 
United  States,  and  the  period  June  1. 
1991  through  May  31, 1992.  For  these 
two  processors/exporters  of  this 
merchandise  to  the  United  States,  we 
preliminarily  found  margins  of  de 
minimis. 

In  addition,  the  Department  intends  to 
revoke  the  antidumping  duty  order  with 
respect  to  Clearbrook  Packers  Inc 
(Clearbrook)  because  we  have  reason  to 
believe  that  Clearbrook  has  sold  the 
subject  merchandise  at  not  less  than 
foreign  market  value  for  a  period  of  at 
least  three  consecutive  years  and  is  not 
likely  to  sell  the  subject  merchandise  at 


less  than  foreign  market  value  in  the 
future.  Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  December  15, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sylvia  Chadwick  or  Rick  Herring,  Office 
of  Countervailing  Compliance, 
International  Trade  Administration. 
U.S.  Department  of  Commerce. 
Washington.  DC  20230;  telephone:  (202) 
482-2786. 

8UPPI.EMENTARY  INFORMATION: 

Background 

On  June  8, 1992,  the  Department 
published  in  the  Federal  Register  a 
notice  of  "Opportunity  to  Request 
Administrative  Review"  (57  FR  24244) 
of  the  antidumping  duty  order  on 
Certain  Red  Raspberries  from  Canada 
(50  FR  26019;  June  24,  1985)  for  the 
period  June  1. 1991  through  May  31. 
1992.  During  June  1992,  in  accordance 
with  the  Commerce  regulations  (19  CFR 
353.22(a)),  five  respondents  (B.C 
Blueberry,  Mukhtiar,  Universal. 
Clearbrook  and  Valley  Berries  (Valley)) 
requested  reviews  of  their  companies  for 
the  period  June  1, 1991  through  May  31. 
1992.  On  June  10. 1992.  Clearbrook 
requested  revocation  of  the  antidumping 
duty  order  and  submitted  the 
certification  and  agreement  required  by 
19  CFR  353.25(b}  (1)  and  (2).  We 
published  a  notice  of  initiation  on  five 
companies  on  July  22, 1992  (57  FR 
32521).  On  September  25. 1992,  and 
October  16, 1992,  Universal  and 
Mukhtiar  respectively,  filed  timely 
requests  to  withdraw  from  the  review. 
The  Department  terminated  the  review 
of  B.C  Blueberry  after  we  published  the 
revocation  of  the  order  as  it  pertained  to 
that  company  (57  FR  19686.  November 
3, 1992).  The  Department  is  now 
conducting  this  administrative  review 
in  accordance  with  section  751la)  of  the 
Tariff  Act  of  1930.  as  amended  (the  Act). 

Scope  of  the  Review 

Imports  covered  by  these  reviews  are 
shipments  of  fresh  and  frozen  red 
raspberries  packed  in  bulk  containers 
and  suitable  for  further  processing. 
These  products  are  currently  classifiable 
under  the  Harmonized  Tariff  Schedule 
(HTS)  item  numbers  0810.20.90. 
0810.20.10,  and  0811.20.20.  The  HTS 
item  numbers  are  provided  for 
convenience  and  Customs'  purposes. 
The  written  description  remains 
dispositive. 

The  review  initially  covered  four 
processors/exporters  of  Canadian  red 
raspberries  and  the  period  June  1, 1991 
through  May  31. 1992.  We  are 
terminating  the  review  of  Universal  and 
Mukhtiar  because  the  companies 
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withdrew  their  requests  for  review  on  a 
timely  basis  in  accordance  with 
§  353.22(a)(5)  of  the  Commerce 
regulations. 

United  States  Price 

In  accordance  with  section  772(b)  of 
the  Act,  we  based  U.S.  price  on 
purchase  price  where  sales  were  made 
directly  to  unrelated  parties  prior  to 
importation  into  the  United  States;  and, 
in  accordance  with  section  772(c)  of  the 
Act,  on  exporter's  sales  price  (ESP) 
where  sales  to  the  first  unrelated 
purchaser  took  place  after  importation 
into  the  United  States.  We  calculated 
purchase  price  and  ESP  based  on 
packed,  f.o.b.  and  delivered  prices. 

We  made  deductions  from  purchase 
price  and  ESP,  where  appropriate,  for 
foreign  inland  freight,  U.S.  brokerage 
and  handling,  U.S.  duty  and  U.S.  inland 
freight,  in  accordance  with  section 
772(d)(2)  of  the  Act.  We  also  made 
further  deductions  from  ESP,  where 
appropriate,  for  credit  expenses, 
commissions,  and  indirect  selling 
expenses,  pursuant  to  sections  772(e)(1) 
and  (2)  of  the  Act. 

For«igii  Market  Value 

The  Department  calculated  foreign 
market  value  based  on  f.o.b.  and 
delivered  prices  to  unrelated  customers 
in  the  home  market,  in  accordance  with 
section  773(a)  of  the  Act.  We  made 
deductions  from  the  home  market  price, 
where  appropriate,  for  inland  freight, 
brokerage  and  handling,  and  home 
market  packing.  We  added  U.S.  packing 
to  home  market  price  in  accordance 
with  section  773(a)(1)  of  the  Act.  We 
also  made  an  adjustment  to  the  home 
market  price,  where  appUcable,  to 
account  for  differences  in  the  physical 
characteristics  of  the  merchandise,  in 
accordance  with  19  CFR  353.57. 

For  comparisons  involving  purchase 
price  sales,  we  made  adjustments  to  the 
home  market  price,  where  appropriate, 
for  differences  in  credit  expenses  and 
commissions,  pursuant  to  19  CFR 
353.56(a).  For  comparisons  involving 
ESP  transactions,  we  made  further 
deductions  from  the  home  market  price, 
where  appropriate,  for  credit  expenses 
and  commissions,  and  we  made  an 
adjustment  to  the  home  market  price  for 
indirect  selling  expenses,  in  accordance 
with  19  CFR  353.56(b). 

For  Valley  Berries,  we  disallowed  the 
home  market  claim  for  inventory 
carrying  costs  because  the  company  was 
unable  to  substantiate  the  dates  that 
merchandise  entered  cold  storage 
inventory.  Inventory  carrying  costs  were 
reported  as  part  of  indirect  selling 
expenses. 


Preliminary  Results  of  the  Review 

As  8  result  of  our  comparison  of  U.S. 
price  to  foreign  market  value,  we 
preliminarily  determine  that  the 
following  margins  exist  for  the  review 
period: 


Processor/Exporter 

Margin 
(percent) 
6/1/91- 
5/31/92 

Cleait)rook  Packers 

0 

VaHev  Berries   

0 

Upon  publication  of  the  final  results 
of  this  review,  the  Department  intends 
to  revoke  the  antidumping  duty  order 
with  respect  to  Clearbrook  because  the 
Department  preliminarily  determines 
that  Clearbrook  has  met  the 
requirements  for  revocation.  Based  on 
information  submitted  by  Clearbrook 
during  this  and  two  previous  revieU^ 
(see.  Final  Results  of  Administrative 
Reviews  at  57  FR  49686;  November  3, 
1992,  and  56  FR  37527;  August  7, 1991). 
the  Department  preliminarily 
determines  pursuant  to  19  CFR 
353.25(a)(2)  that  Clearbrook  has  sold  the 
subject  merchandise  at  not  less  than 
foreign  market  value  for  a  period  of 
three  consecutive  years.  Further,  due  to 
the  absence  of  sales  at  less  than  foreign 
market  value  for  a  period  of  three 
consecutive  years,  and  the  lack  of  any 
indication  that  such  sales  are  likely,  the 
Department  preliminarily  determines 
that  Clearbrook  is  not  likely  to  sell 
subject  merchandise  at  less  than  foreign 
market  value  in  the  future.  Finally,  as 
required  by  19  CFR  353.25(a)(2)(iii), 
Clearbrook  has  agreed  in  writing  to  their 
immediate  reinstatement  in  the  order,  as 
long  as  any  producer  or  reseller  is 
subject  to  the  order,  if  the  Department 
concludes  that  Clearbrook  has  sold  the 
subject  merchandise  at  less  than  foreign 
market  value.  Clearbrook  has  submitted 
the  certifications  required  under  19  CFR 
353.25(b)(1).  The  Department  conducted 
a  verification  of  Clearbrook  as  required 
under  19  CFR  353.25(c)(2)(ii). 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentages 
stated  above.  Upon  completion  of  this 
review,  the  Department  will  issue 
appraisement  instructions  directly  to 
the  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise, 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  of  the  final  results  of  this 


administrative  review,  as  provided  for 
by  section  751(a)(1)  of  the  Act: 

(1)  The  cash  deposit  rates  for  the 
reviewed  companies  will  be  those  rates 
established  in  the  final  results  of  this 
administrative  review;    • 

(2)  For  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period; 

(3)  If  the  exporter  is  not  a  firm 
covered  in  this  review,  a  prior  review, 
or  the  original  less- than- fair- value 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise. 

On  March  25, 1993,  the  Court  of 
International  Trade  (OT),  in  Floral 
Trade  Council  v.  United  States.  Slip  Op. 
93-79,  and  Federal-Mogul  Corporation 
V.  United  States.  Slip  Op.  93-83, 
decided  that  once  an  "all  others"  rate  is 
established  for  a  company,  it  can  only 
be  changed  through  an  administrative 
review.  The  Etepartment  has  determined 
that  in  order  to  implement  this  decision, 
it  is  appropriate  to  reinstate  the  original 
"all  others"  rate  from  the  less  than  fair 
value  (LTFV)  investigation  (or  that  rate 
as  amended  for  correction  of  clerical 
errors  or  as  a  result  of  litigation)  in 
proceedings  governed  by  antidumping 
duty  orders.  In  proceedings  governed  by 
antidumping  findings,  unless  we  are 
able  to  ascertain  the  "all  others"  rate 
from  the  original  LTFV  investigation, 
the  Department  has  determined  that  it  is 
appropriate  to  adopt  the  "new  shipper" 
rate  established  in  the  first  final  results 
of  administrative  review  published  by 
the  Department  (or  that  rate  as  amended 
for  correction  of  clerical  errors  or  as  a 
result  of  litigation)  as  the  "all  others" 
rate  for  the  purposes  of  establishing 
cash  deposits  in  all  current  and  future 
administrative  reviews. 

Because  this  proceeding  is  governed 
by  an  antidumping  duty  order,  the  "all 
others"  rate  for  the  purposes  of  this 
review  will  be  2.41  percent,  the  "all 
others"  rate  established  in  the  LTFV 
investigation  (50  FR  26019;  June  24, 
1985). 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
353.26  to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
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presumption  that  reimbursement  of 
antidumping  duties  occtured  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

Public  Conunent 

Parties  to  the  proceeding  may  request 
disclosure  and  interested  parties  may 
request  a  hearing  not  later  than  10  days 
after  publication  of  this  notice. 
Interested  parties  may  submit  written 
arguments/comments  in  case  luiefs  on 
these  preliminaiv  results  within  30  days 
of  the  date  of  publication  of  this  notice. 
Rebuttal  briefs,  limited  to  arguments 
raised  in  case  briefe,  may  be  submitted 
seven  days  after  the  time  limit  for  filing 
the  case  brief.  Any  hearing,  if  requested, 
will  be  held  seven  days  after  the 
scheduled  date  for  submission  of 
rebuttal  briefe.  Copies  of  case  briefs  and 
rebuttal  briefs  must  be  served  on 
interested  parties  in  accordance  with  19 
CFR  353.38(e). 

The  Department  will  publish  the  final 
results  of  this  administrative  review 
including  the  results  of  its  analysis  of 
issues  raised  in  any  case  or  rebuttal  brief 
or  at  a  hearing. 

This  administrative  review  and  notice 
are  in  accordance  with  section 
751(a)(1)(B)  of  the  Act  (19  U.S.C 
1675(a)(1)(B))  and  19  CFR  353.22  and 
353.25. 

Dated:  December  6, 1993. 
BariMra  R.  StafEord, 
Acting  Assistant  Secntaryfor  Import 
Administration. 
[FR  Doc  93-30593  Wed  12-14-93;  8:45  ami 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Annoimcement  of  an  Import  Umit  for 
Certain  Wool  Textile  Products 
Produced  or  Manufactured  In 
Colombia 

December  9, 1993. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACnON:  Issuing  a  directive  to  the 

Commissicmer  of  Customs  establishing  a 

limit  for  the  new  agreement  year. 

EFFECTIVE  DATE:  January  1,  1994. 
FOR  FDfmCR  MFORMATKM  CONTACT: 
Nicole  Bivens  CoIIinson,  International 
Trade  Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  thi%  limit,  refer  to  the 
Quots  Statuft  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 


call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-i^wnings.  call 
(202) 482-3715. 

SUPPLEMENTARY  MFOmiATION: 

Authority:  Executive  Order  llft51  of  March 
3, 1972,  as  amended;  sectian  204  of  the 
AgriciUtural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

A  Memorandum  of  Understanding 
(MOU)  dated  October  15, 1993  between 
the  Governments  of  the  United  States 
and  the  Republic  of  Colombia 
establishes  a  Umit  for  wool  textile 
products  in  Category  443  for  the  period 
beginning  on  January  1. 1994  and 
extending  throu^  December  31. 1994. 

A  description  of  the  textile  and 
apparel  categivies  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645, 
published  on  November  29, 1993). 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  MOU.  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 
D.  Michael  Hnk-hfawen, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Conunittas  for  the  Imptemenialioa  of  Textib 
AgraeBMnls 
December  9, 1993. 
Comniissioner  of  Custcmu, 
Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Ck>mmi8sioDer  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956, 
as  amended  (7  U.S.C  1854).  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20, 
1973,  as  further  extended  on  December  9, 
1992;  pursuant  to  the  Memorandum  of 
Understanding  (MOU)  dated  October  15, 
1993  between  the  Govenunentt  of  the  United 
States  and  the  Republic  of  Colombia:  and  in 
accordance  with  the  provisions  of  Executive 
Order  11651  of  March  3. 1972.  as  amended, 
you  are  directed  to  prohibit,  effective  on 
January  1, 1994.  entry  into  the  United  States 
for  consumption  and  vvithdrawal  from 
warehouse  for  consumption  of  wool  textile 
products  in  Category  443.  produced  or 
manufoctured  in  Colombia  and  exported 
during  the  twelve-month  period  beginning  on 
January  1, 1994  and  extending  through 
December  31, 1994,  in  excess  of  121,200 
numbers. 

Imports  charged  to  the  category  limit  for 
the  period  May  1, 1993  throu^  December  31. 
1993,  shall  Yte  charged  against  that  level  of 
restraint  to  the  extent  of  any  unfilled  balance. 
In  the  event  the  limit  established  for  that 
period  has  been  exhausted  by  previous 
entries,  such  goods  shall  be  subject  to  the 
level  set  forth  in  this  directive. 


In  carrying  out  the  above  directions,  the 
Conunissioner  of  pustoms  should  construe 
entry  Into  the  United  States  ior  consumptkNi 
to  Include  entry  ht  consumptioa  Into  the 
Commonwealth  of  Puerto  Rlca 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  detennliied  that  this 
action  falls  within  the  foreign  aihin 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  SS3(aKl). 

Sincerely, 

D.  Michael  Hutchinaon. 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

(FR  Doc.  93-30584  Filed  12-14-93;  8:45  am] 
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Adjuctmant  of  import  Limits  for  Certain 
Cotton,  Wool  and  Man  Made  Rbar 
TaxtUa  Producta  Produc«d  or 
Manufactured  In  Indonaala 

December  9, 1993. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  reducing 
limits. 

EFFECTIVE  DATE:  December  16, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Tallarico,  International  Trade 
Specialist,  OfGce  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  Information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6704.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  current  limits  for  certain 
categories  are  being  reduced  for 
carryforward  used. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORI?ELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976, 
published  on  November  23, 1992).  Also 
see  58  FR  31190,  published  on  June  1. 
1993. 

The  letter  to  the  Commissioner  of    . 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 


65580  Federal»Regi8ter  /  Vol.  58.  No.  239  /  Wednesday,  December  15.  1993  /  Notices 


•fv 


only  in  the  implementation  of  certain  of 

its  provisions. 

D.  Michael  Hiitrhiiwon. 

Acting  Chairman,  Coaunittee  for  the 

Implementation  of  Textile  Agreements. 

Committee  Ibr  the  Implementatioii  of  Textile 
Agreements 
December  9, 1993. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  May  25, 1993,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Indonesia  and 
exported  during  the  twelve-month  period 
which  began  on  luly  1, 1993  and  extends 
through  Juno  30. 1994. 

Effisctive  on  December  16, 1993,  you  are 
directed  to  amend  further  the  directive  dated 
May  25, 1993,  to  reduce  the  limits  for  the 
following  categories,  as  provided  under  the 
terms  of  the  current  bilateral  agreement 
betweeji  the  Governments  of  the  United 
StatA  and  Indonesia: 


Category 

Adjusted  tweh/e-month 
limit' 

Levels  in  Group  1 

300/301  

2,750,000  kilo^ams. 

334/335  -. 

147,816  dozen. 

340^40  

1.107,000  dozea 

341   

628,329  dozea 

347/348  

1 .070,000  dozen. 

351/651   

342,225  dozen. 

369-S2 

634,556  kilogranris. 

613/614/615  

17,269,327  square  me- 

ters. 

In  Group  II  subgroup 

447  

14,984  dozen. 

'  The  limits  have  not  been  adjusted  to  ac- 
count (or  any  Imports  exported  after  June  30, 
1993. 

2  Category  369-S:  only  HTS  number 
6307.10.2005. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  afbirs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 
D.  Michael  Hutchinson, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
(FR  Doc  93-30585  Filed  12-14-93;  8:45  am] 
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Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool  and 
Man-Made  Rber  Textiles  and  Textile 
Products  and  Silk  Blend  and  Other 
Vegetable  FUmt  Apparel  Produced  or 
Manufactured  in  Malaysia 

December  9, 1993. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACnOM:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits  for  the  new  agreement  year. 

EFFECnVEDATE:  January  1.1994.   . 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Aldrich.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Statiis  Reports  posted  on  the  *■ 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6712.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended:  section  204  of  the 
Agriniltiiral  Act  of  1956,  as  amended  (7 
VS.C  1854). 

A  Memorandum  of  Understanding 
(MOU)  dated  August  26. 1992  between 
the  Governments  of  the  United  States 
and  Malaysia  establishes  import 
restraint  limits  for  the  period  beginning 
on  January  1. 1994  and  extending 
through  December  31, 1994. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
immbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel - 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645. 
published  on  November  29. 1993). 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  MOU.  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 
D.  Michael  Hutchinson. 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  tar  the  Implementation  of  Textile 
Agreemeots 
December  9. 1993. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 
Dear  Conmiissioner  Under  the  terms  of 
section  204  of  the  Agricultiiral  Act  of  1956, 
as  amended  (7  U.S.C  1854),  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20, 


1973,  as  further  extended  on  December  9, 
1992;  pursuant  to  the  Memorandum  of 
Understanding  (MOU)  dated  August  26, 1992 
between  the  Governments  of  the  United 
States  and  Malaysia;  and  in  accordance  with 
the  provisions  of  Executive  Order  11651  of 
March  3, 1972,  as  amended,  you  are  directed 
to  prohibit,  effective  on  January  1, 1994, 
entry  into  the  United  States  for  consumption 
and  withdrawal  from  warehouse  for 
consumption  of  cotton,  wool  and  man-made 
fiber  textiles  and  textile  products  and  silk 
blend  and  other  vegetable  fiber  apparel  in  the 
following  categories,  produced  or 
manufactured  in  Malaysia  and  exported 
during  the  twelve-month  period  (beginning  on 
January  1, 1994  and  extending  through 
December  31, 1994,  in  excess  of  the  following 
levels  of  restraint: 


Category 

Twelve-nKXith  restraint 
limit 

Fabric  Group 

218,219,220. 

83,024,383 

square    me- 

225-227.313- 

ters. 

315.317.326 

and  613/614/ 

615/617,  as  a 

group. 

Sut)»evels  within 

the  group 

218  

5,337,282  square  meters. 

219  

25,856,166 

square    me- 

ters. 

220  

25,856,166 

square    me- 

ters. 

225  

25,856,166 

square    me- 

ters. 

226  

25,856,166 
ters. 

square    me- 

227  

25,856,166 
ters. 

square    me- 

313  

30,837.629 
ters. 

square    me- 

314  ; 

37,100,000 
ters. 

square    me- 

315  

25,856,166 

square    me- 

ters. 

317  

25,856,166 

square    me- 

ters. 

326  

3,558,187  souare  meters. 

613/614/615/617  . 

29,680,000 
ters. 

square    me- 

Other  Specific 

Limits 

200  

225,071  kilograms. 

237  

302.831  dozen. 

300^01   

2,387,124  kilogran». 

331/631   

1 ,638,964  dozen  pairs. 

333/334/335/835. 

187,955  dozen  of  which 

not  more 

than  112.773 

dozen  shall  be  in  Cat- 

egory   333,    not    more 

than     112,773     dozen 

shal   be 

in    Category 

334,    no( 

more    ttian 

112,773  dozen  shall  be 

in   Category    335    and 

not  more 

than  112,773 

dozen  shall  be  in  Cat- 

egory 835. 

336/636  

364.917  dozen. 

338/339  

861 ,635  dozen. 

340/640  

1,053.819  dozen. 
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Category 


341/641 


342/642/842 

345 

347/348 

350/660  

351/651   

363  

435  

438-W'  ...„ 

442  

445/446  ..... 

604  

634/636  


638/638 
645/646 
647/648 


Group  II 
201,222-224. 

229,  239,  330. 

332.  349,  352- 

354.359-362. 

969,  400-434. 

436.438-0*. 

439,  440,  443. 

444,  447.  448. 

459.  464-^69. 

600-603.606. 

607,611,618- 

622.  624-630. 

632.  633.  643. 

644. 649.  652- 

654,659.665- 

670,  831-834. 

836. 838.  839. 

840  and  84:^ 

859.  as  a  group. 


Twelve-month  restraint 
Kmit 


1,365,789  dozen  of  which 
not  more  than  487,246 
dozen  Shan  be  in  Cav 
egory  341. 

327,136  dozen. 

125.445  dozen. 

352,848  dozen. 

117,978  dozea 

202,990  dozen. 

3.180,000  numbers. 

14.700  dozen.  " 

12,030  dozen. 

17,915  dozea 

28.437  dozen. 

1.046,701  kilograms. 

637,453  dozen  o(  which 
not  more  than  382,472 
dozen  shaS  be  in  Cat- 
egory 636. 

375,509  dozea 

287.212  dozea 

1,351.584  dozen  of  which 
not  more  than  946,108 
dozen  st^  t>e  in  Cat- 
egoiy  647-K2  and  not 
more  ttian  946,108 
dozen  shall  be  in  Cat- 
egory 648-K3. 

36,354,557  square  meters 
equivaienL 


f  Category    438-W:    only    HTS    numbers 
6104.21.0060,    6104.23.0020,    6104.29.2051. 
6106.20.1020.    6106.90.1010. 
6106.90.2020.    6106.90.3020. 
6109.90.2035.    6110.10.2080. 
6110.90.0074  and 


6106.20.1010. 
6106.90.1020. 
6109.90.1540, 
6110.30.1560, 
6114.10.0040. 

2  Category 
610323.0040. 
6103.29.1030. 
6103.43.1550. 
6103.49.1060. 
6112.19.1050. 
6113.00.0044. 

3  Category 
6104J23.0032. 
6104.29.1040, 
6104.63.2025. 
6104.692030. 
6112.12.0060. 


647-K:  only  HTS  numbers 
610323.0045,  610329.1020. 
6103.43.1520,  6103.43.1540, 
6103.43.1570,  6103.49.1020. 
6103.49.3014,  6112.12.0050. 
611220.1060  and 

64a-K:    only    HTS    numbers 
610423.0034,    610429.1030, 


6104292038,    6104.63.2010. 

6104.632030.    6104.632060. 

6104J92060.    6104.69.3026, 

6112.19.1060,    6112.20.1070, 
61 13.00.0052  and  61 17.90.0046. 

^Category  438-0:  only  HTS  numbers 
610321.0050.  610323.0^.  610520.1000. 
6105.90.1000.  6105.90.3020.  6109.90.1520. 
6110.102070,  6110.30.1560,  6110.90.0072. 
61 14.10.0020  and  61 1 7.90.0023. 


Imports  charged  to  these  category  limits  for 
the  period  January  1, 1993  through  December 
31, 1993  shall  be  charged  against  those  levels 
of  restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

The  limits  set  forth  above  are  subiect  to 
adjustment  in  the  future  pursuant  to  the 
provisions  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  Malaysia. 

'    In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  constriie 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  aSairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 

D.  Michael  Hutchinson, 

Acting  Chairman,  Committee  for  the 

Implementation  of  Textile  Agreements. 

(FR  Doc  93-30586  Filed  12-14-93;  8:45  ami 
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Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Man-Made  Rber  Textile 
Products  Produced  or  Manufactured  In 
Pakistan 

December  9. 1993. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

/ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  December  16. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Novak.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6714.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  current  limit  for  Categories  334/ 
634  is  being  increased  for  special  shift, 
reducing  the  limit  for  Category  237  to 
account  for  the  increase.  As  a  result,  the 
limit  for  Categories  334/634,  which  is 
currently  filled,  will  re-open. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 


Categories  with  the  Harmonized  Tariff 
Schedule  of  th^  United  States  (see 
Federal  Register  notice  57  FR  54976, 
published  on  November  23. 1992).  Also 
see  57  FR  56904.  published  on 
December  1. 1992. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
D.  Michael  Hntchinsoii, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  (br  the  Implementation  of  Tcxtik 
Agreemeuta 

December  9, 1993. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner.  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  25, 1992,  as 
amended,  by  the  Chairman,  Committee  for 
the  Implementation  of  Textile  Agreements. 
That  directive  concerns  imports  of  certain 
cotton  and  man-made  fiber  textile  products, 
produced  or  manufactured  in  Pakistan  and 
exported  during  the  twelve-month  period 
which  began  on  January  1, 1993  and  extends 
through  December  31, 1993. 

Effisctive  on  December  16, 1993,  you  are 
directed  to  amend  further  the  directive  dated 
November  25, 1992  to  adjust  the  limits  for 
the  following  categories,  as  provided  under 
the  terms  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  Pakistan: 


Category 

Ad)ustad  iwetve-monti 
limit' 

Specific  Limits 

237  

334/634  

207.412  dozea 
189300  dozea 

*The  imits  have  not  t)een  ad^isted  to  ac- 
count tor  any  imports  exported  after  December 
31,1992. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(aNl). 

Sincerely. 

D.  Michael  Hutchinson. 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc  93-30583  Filed  12-14-93;  8:45  am] 
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Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton.  Wool  and 
Man-Made  Fitier  Textile  Products 
Produced  or  Manufactured  in 
Singapore- 
December  9, 1993. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits  for  the  new  agreement  year. 

EFFECTIVE  DATE:  January  1, 1994. 
FOR  FURTHER  INFOMIATION  CONTACT: 
Jennifer  Tallarico.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6716.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  Section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.018S4). 

The  Bilateral  Cotton.  Wool  and  Man- 
Made  Fiber  Textile  Agreement,  effected 
by  exchange  of  notes  dated  May  31  and 
June  5, 1986,  as  amended  and  extended. 
between  the  Governments  of  the  United 
States  and  the  Republic  of  Singapore 
establishes  limits  for  the  period 
begirming  on  January  1. 1994  and 
^  extending  through  Etecember  31. 1994. 

A  copy  of  the  agreement  is  available 
from  the  Textiles  Division,  Bureau  of 
Economic  and  Business  Affairs,  U.S. 
Department  of  State.  (202)  647-3889. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
niunbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schmlule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645, 
published  on  November  29, 1993). 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
D.  Michael  HutchinMn, 
Acting  Chainnan,  Committee  for  the 
Im piemen  tation  of  Textile  Agreemen  ts. 

Cominittee  lor  the  ImplementatioB  of  Textile 
Agremieiits 
December  9, 1993. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 


Dear  Commissioner:  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956, 
^  amended  (7  U.S.C.  1854),  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20, 
1973,  as  further  extended  on  December  9, 
1992;  pursuant  to  the  Bilateral  Cotton,  Wool 
and  Man-Made  Fiber  Textile  Agreement, 
effected  by  exchange  of  notes  dated  May  31 
and  June  5, 1986,  as  amended  and  extended, 
between  the  Governments  of  the  United 
States  and  the  Republic  of  Singapore;  and  in 
accordance  with  the  provisions  of  Executive 
Order  11651  of  March  3, 1972,  as  amended, 
you  are  directed  to  prohibit,  effective  on 
January  1, 1994,  entry  into  the  United  States 
for  consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton,  wool 
and  man-made  fiber  textile  products  in  the 
following  categories,  produced  or 
manufactured  in  Singapore  and  exported 
during  the  twelve-month  period  beginning  on 
Januojy  1, 1994  and  extending  through 
December  31, 1994,  in  excess  of  the  following 
levels  of  restraint: 


Category 

Twelve-montti  restraint 
limit 

239  

440,697  kilograms. 

331  

410,571  dozen  pairs. 

334  

64,792  dozen. 

335  

194,897  dozen. 

338/339  

1,091,439  dozen  of 

wtitch  not  more  than 

637,847  dozen  shall 

be  in  Category  338 

and  not  more  tfian 

709,206  dozen  shall 

be  in  Category  339. 

340  

763,846  dozen. 

341   

342  

347/348 


435  

604  

631  

634  

635  ....„ 

638  

639  

640  

641   

645/646 

647  

648  


192,070  dozen. 

118,196  dozen. 

912,074  dozen  of 
wtiich  not  more  than 
570,046  dozen  sliaH 
be  in  Category  347 
and  not  more  than 
443,370  dozen  shall 
be  in  Category  348. 

6,582  dozen. 

815,928  kilograms. 

443,237  dozen  pairs. 

247,366' dozen. 

253.139  dozen. 

908,534  dozen. 

3.224,451  dozen. 

162,845  dozen. 

265,617  dozen. 

139.345  dozen. 

518.781  dozen. 

1,477.769  dozen. 


Category 


Group  II 
200-229.  237. 
300^301,313- 
330,  332,  333/ 
633,  336,  345, 
349,  350.  351/ 
661,352/652, 
353/354/653/ 
654,  359-369, 
400-434,  436, 
438,  439,  440- 
444.  445/446, 
447,  448,  459- 
469,  600-603, 
606,607.611- 
630.  632.  636, 
642-644.  649. 
650,659-S\ 
659-V2,  659- 
03and665- 
670,  as  a  group. 
Sut>levels  within 

Group  II 

200 


Twelve-month  restraint 
limit 


201  . 

218  . 

219  . 

220  . 

222 
223 
224 

225 

226 

227 


229 

237 

300/301 
313 


314 


315 


317 
326 


330 

332 

333/633 

336 

345 

349 

350 

351/651  

352/652 

353/354/653/654 

359 

360 

361  

362 

OCKS  .>.•■•••••••••»••■•■ 

369 

400 

410 


38,461 ,859  square  n>e- 
ters  equivalent. 


251,996  kik}grams. 
259,196  kik>grams. 

1,672,255  square  me- 
ters. 

1,672,255  square  me- 
ters. 

1,672,255  square  me- 
ters. 

378,743  kik>grams. 

119,366  kikjgrams. 

1 ,672,255  square  me- 
ters. 

1,672,255  square  me- 
ters. 

1.672,255  square  me- 
ters. 

1,672.255  square  me- 
ters. 

122.592  kik)grams. 

231,164  dozen. 

197,214  kitograms. 

1,672,255  square  me- 
ters. 

1.672,255  square  me- 
ters. 

1.672.255  square  me- 
ters. 

1,672.255  square  me- 
ters. 

1.672.255  square  me- 
ters. 

1,176,471  dozen. 

434,783  dozen  pairs. 

41.500  dozen. 

70,000  dozen. 

54.348  dozen. 

416,667  dozen. 

39,216  dozen. 

38,462  dozen. 

148,148  dozen. 

48,426  dozen. 

197.214  kik>grams. 

1,818.182  numbers. 

322,581  numbers. 

289,855  numbers. 

4,000.000  numbers. 

197,214  kik)grams. 

34,019  kitograms. 

125.419  square  me- 
ters. 
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Categanr 


4t4. 
431  . 
432 

3 

436 

43e 

436. 
440 
442 
443 


Twetue-montti  rcsttainl 
itnt 


446^446 

447 

44^. „.^ 
4581. — 

4^ 

485 


469 


606  ..... 
613 

•)•-- 

6^5  .-. 

617  ._. 

1 

618  _ 
619.- 
620.... 


621  . 

eQ4 

625 


627 
628 
629 


630 
632  — 
636  — 

642 

643 

644„... 
649...- 

660 

66»-S 
659-V 
659-0 
665 


666 
669 


45.360  kiiogracne. 
71 ,429  dozen  pain. 
S3J571  dozen  pairs. 
4,167  dozeni 
6,000  dozen. 
3,049  dozea 
10,000  dozen. 
20,012  kilograris. 
6,250  dozen. 
10.000  dozen. 
33,336  numbers. 
33,336  numbers. 
20,000  dozea 
8.333  dozen. 
8,333  dozen. 
34,019  kilograms. 
52.338  kik)grams. 
139,355  square  me- 

tsrs. 
34Al9ldtoorain8. 
250.196  kilograms. 
266.819  kitograras. 
83,228  kiograme. 
259.196  kdograma. 
1.672,255  square  me- 


1,672J256  square  me- 
ters. 

1,672,256  square  me- 
ters. 

1,672,255  square  me- 
ters. 

1,672,255  square  me- 

1.672.255  square  m»- 
tan. 

1.672.256  square  cne- 


1.672.255  sqitafe  me- 
ters. 
116.306  ktograms. 

1.672.255  square  me- 
tors. 

1.672.256  square  me- 


1,672,256  sqkiare  me- 
ters. 
1,672.255  square  me- 


C^egory 


670, 


Tweive-monlh  restraint 
EiirI 


453,592  kitograms. 


1.672.255  square  me- 
ters. 

1.672.256  square  me- 
ters. 

1,672,255  square  me- 
ters. 

1.176.471  dozen. 

434  J83  dozen  pairs. 

140.000  dozen. 

24gj048  dozea 

444,444  numbers. 

444,444  numbers. 

416.667  dozen. 

39.216  dozen. 

145.150  kilograrTts. 

145.150  kilograms. 

145.150  kilograms. 

1,868,061  square  me- 
ters. 

116.306  kilogrwns. 

116.306  kiograms. 


iCafeegory  65»-S:  only  HTS  numbers 
6112.3tll0l0.  61 12.31  Xi020,  6112.41.0010, 
6112.41.0020.  6112.41.0030,  6112.41.0040, 
6211.11.1010,  6211.11.1020,  6211.12.1010 
and  6211.12.1020. 

2  Category  659-\/:  only  KTS  nwwbew 
6110.30.1080.  6110.30.1040.  6110.30.2030, 
6110.30.2040.  6110.3a30aO.  61ia30.3085. 
6110.90.0052,  6110.90.0064.  6201.93.2080, 
6202.93.2020,  6211.33.0054  and 
6211.43.0076. 

3  Category  659-0:  all  HTS  numbers  except 
6112.31.0010,  6112.31.0020,  6112.41.0010. 
6112.41.0020.  6112.41.0030,  6112.41.0040. 
6211.11.1010.  6211.11.1020.  6211.12.1010. 
6211.12.1020  (Category  659-S); 
6110.30.1030.  6U0.3ai040.  6110.30.2030. 
6110.30.2040.  ei1O.3a3030.  611030.3035, 
61l0.9a0062.  6110.9a0054,  6201.93.2020. 
6202.93.2020,  6211.33.0054  and 
621 1.43.0076  (Category  659-VJ. 

Imports  charged  to  these  category  Umks  foe 
the  period  (araiary  1. 1993  through  December 
31 ,  1993  shall  be  charged  against  those  levels 
of  restraint  to  the  extent  of  any  unfilled 
balances,  in  the  event  the  limits  estabhshed* 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  leveb  set  forth  in  this  directive. 

The  conversion  factor  for  merged 
Categories  35Z/6S2  is  tl.3  square  maters 
equivalent  per  doxea. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  pursuant  to  the 
provisions  of  the  bilateral  agreement,  effected 
by  exchange  of  notes  dated  May  31  and  ^Iae 
5, 1986,  as  amended  and  extended,  betweeo 
the  Governments  of  the  United  States  aod  the 
Republic  of  Singapore. 

In  carrying  out  the  above  directions,  the 
Commisaioner  of  Custona  sboukl  construe 
entry  into  the  United  Statei  for  consumptioD 
to  iochuie  entry  for  consumption  into  the 
Commoawealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  tt;e  foreign  afbirs 
exception  of  the  rulemaldag  provisiona  of  S 
U.S.C  553(aKl). 
Sincerely. 

D.  Michael  Hutchinsoa, 

Acting  Chairman.  Committee  for  the 

bnpiementation  (^Textile  Agreements. 

[FR  Doc  93-30587  Filed  12-14-93;  *:45  am) 
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Adiustmerrt  of  Import  Limits  lor  Cwtain 
Cotton,  Wool.  Mnn  Marie  FitMr,  SUk 
Btontf  and  Other  Vegetable  FRser 
Textile  Products  Produced  or 
Manutoclured  in  Taiwan 

December  9, 1993. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 


EFFECTIVE  DATE;     December  16. 1993. 

FOR  FURTHER  MFORMATION  COMTACT. 
Jenniier  Aklrich.  faitemational  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commert», 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  hmits,  refer  to  the 
Quota  Status  Reports  posted  oa  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6719.  For  inionDalkia  on 
embargoes  and  quota  re-opemn^.  call 
(202) 482-3715. 

SUPPI.EMENTARY  tNFORMATKM: 

Authority:  Executive  Order  116S1  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  swing,  special  shift  and 
carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  tiie  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976. 
published  on  November  23, 1992^  Also 
see  57  FR  53885.  published  on 
November  13, 1992. 

The  letter  to  the  Commissiooer  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  impieraent  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
D.  Nfichael  Hutrhiaaoa. 
Acting  Chairman,  Committee  for  the 
Impianentatiea  of  Textile  Agreements. 

Conmittce  for  the  luipfeiueiil  atiO0  of  Taxfite 
Agree  mente 

Decembers.  1993. 
Couuni&siooer  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
2(U29. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  htoveinbeT  6, 1992,  by  the 
Chairman.  Committee  for  the  ImpJementatioB 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  Tiber,  silk  blend  ai>d  other 
vegetable  fiber  textiles  and  textile  products, 
produted  or  mamifsctured  in  Taiwan  and 
exported  during  the  twelve-month  period 
which  began  on  Jaimary  1, 1993  and  extends 
through  December  31. 1993. 

Effectiv^on  December  16, 1993.  you  are 
directed  to  amend  further  the  directive  dated 
November  6. 1992  to  adjust  the  limits  for  tbe 
following  categories,  as  provided  under  the 
terms  of  the  current  btlateral  agreement, 
effected  by  exchange  of  notes  dated  August 
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21, 1990  and  September  28, 1991,  as 
amended: 


Calagory 


Ad)ust8d  twetv»-monih 
Kmiti 


Group  I 

200-224,  225/317/ 
326,  226,  227. 
229.  300A301/607. 
313-315,360- 
363,  369-L/670-L/ 
8702,369-33. 
369-0*.  400-414. 
464-469,600- 
606.611.613/614/ 
615/617.618.619/ 
620.  621-624. 
625/626/627/628/ 
629,  665.  666, 
669-P*.669-T«, 
66»^'.670-«» 
and670-O>.  as  a 
group. 

Subtevets  in  Group  I 

218  

225/317/326  

363  

613/614/615/617  

619/620 

625/626/627/628/629 

Group  I  subgroup 

200.219.313,314. 
315.  361.369-S 
and  604.  as  a 
group. 

Within  Group  I  sub- 
group 

200  

219  

Sublevels  in  Group  II 

239  

331   

338^39  

340  

347/348  


352/652  

435  

444  

445/448  

631   

633/634/635 


588,656.578  square 
meters  equtvialent 


Category 


638/639 

642  

644  


20,313.821  square  me- 
ters. 

35.991,945  square  me- 
ters. 

12,613,203  numtiers. 

18,199,647  square  me- 
ters. 

13.243,448  square  me- 
ters. 

17,406.665  square  me- 
ters. 

132.366.469  square 
meters  equivalent 


657,837  kilograms. 
14,971,729  square  me- 
ters. 

5,594,380  kilograms. 

389,073  dozen  pairs. 

890,722  dozen. 

1,297.067  dozen. 

1.545.440  dozen  of 
wtiich  not  more  than 
1.319,690  dozen 
shall  be  in  Cat- 
egories 347-W/348- 
W'o. 

2,905,161  dozen. 

21 ,628  dozen. 

108,510  numbers. 

140,011  dozen. 

4,907,631  dozen  pairs. 

1.773.247  dozen  of 
wtiich  not  more  than 
1,046.217  dozen 
shall  be  in  Cat- 
egories 633/634  and 
not  more  than 
924,745  dozen  shall 
be  in  Category  635. 

6,791 ,363  dozen. 

920,059  dozen. 

734.628  numbers. 


647/648 


Group  II  subgroup 
333/334/335.341. 

342.350«50.351. 

447/448.  636.  641 

and  651,  as  a 

group. 
Within  Group  II  sub- 

oroup 

342  

351  

447/448  

651  


/kdhisted  twelve-month 
limtt< 


5.452,639  dozen  of 
wtiich  not  more  ttian 
5,189,462  dozen 
shall  be  in  Cat- 
egories 647-W/648- 
W". 

74.793,155  square  me- 
ters equivalent 


152,924  dozen. 
424.619  dozen. 
19.562  dozen. 
417.776  dozen. 


'The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31,  1992.  * 

2  Category  870;  Category  369-L:  only  HTS 
numbers  4202.12.4000,  4202.12.8020. 
4202.12.8060.  4202.92.1500,  4202.92.3015 
and  4202.92.6090:  Category  670-L:  only  HTS 
numbers  4202.12.8W0.  4202.12.8070, 
4202.92.3020.  4202.92.3030  and 
4202.92.9025. 

3  Category  369-S:  only  HTS  number 
6307.10.2005. 

*  Category  369-0:  all  HTS  numbers  except 
4202.12.4000,  4202.12.8020,  4202.12.8060, 
4202.92.1500,  4202.92.3015.  4202.92.6090 
(Category  369-L);  and  6307.10.2005  (Cat- 
egory 369-S). 

6  Category  669-P:  only  HTS  numbers 
6305.31.0010.  6305.31.0020  and 

6305.39.0000. 

•  Category  669-T:  only  HTS  numbers 
6306.12.0000,  6306.19.0010  and 
6306.22.9030. 

'Category  669-0:  all  HTS  numtwrs  except 
6305.31.0010.  6305.31.0020.  6305.39.0000 
(Category  669-P);  6306.12.0000. 

6306.19.0010  and  630622.9030  (Category 
669-T). 

•Category  670-H:  only  HTS  numbers 
4202.22.4030  and  4202.22.8050. 

"Category  670-O:  all  HTS  numbers  except 
4202.22.4030  4202.22.8050  (Category  670- 
H);  4202.12.8030,  4202.12.8070, 

4202.92.3020,  4202.92.3030  and 

4202.92.9025  (Category  670-L). 

10  Category  347-W:  only  KTS  numbers 
6203.19.1(K20,  6203.19.4020.  6203.22.3020, 
6203.22.3030.  6203.42.4005.  6203.42.4010, 
6203.42.4015.  6203.42.4025,  6203.42.4035, 
6203.42.4045,  6203.42.4050.  6203.42.4060, 
6203.49.3020,  6210.40.2033,  6211.20.1520, 
6211.20.3010  and  6211.32.0040;  Category 
348-W:  only  HTS  numbers  6204  12.0030, 
6204.19.3030,  6204.22.3040,  6204.22.3050. 
6204.29.4034.  6204  62.3000.  6204.62.4005. 
6204.62.4010.  6204.62.4020,  6204.62.4030, 
6204.62.4040,  6204.62.4050,  6204.62.4055, 
6204.62.4065,  6204.69.3010,  6204.69.9010. 
6210.502033,  621120.1550,  621120.6010. 
6211.42.0030  and  6217.90.0050. 


620323.1 

6203292035, 

6203.43.4010. 

6203.43.4040, 

6203.492030, 

6203.49.3030. 

621120.3030 

648-W:   only 

620423.0045. 

620429.4038, 

6204.63.3510, 

6204.63.3540. 

6204.692530. 

6204.69.3030. 

621120.1555. 


647-W:    only    HTS    numbers 
620323.0070,    6203292030, 


6203.432500. 
6203.43.4020. 
6203.49.1500. 
6203.492040. 
6210.40.1035. 


6203.43.3500, 
6203.43.4030. 
6203.492010, 
6203.49.2060. 
6211.20.1525, 
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and    6211.33.0030;    Category 
HTS    numbers   6204.23.0040, 


6204.29.2020, 
6204.632000, 
6204.63.3530, 
6204.692510, 
6204.69.2540, 
6204.69.9030, 
621120.6030, 


620429.2025, 
6204.63.3000, 
6204.63.3532, 
6204.692530, 
6204.692560, 
6210.50.1035. 
6211.43.0040 


and  6217.90.0060. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affoirs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

IFR  Doc.  93-30588  Filed  12-14-93;  8:45  am| 
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DEPARTMENT  OF  DEFENSE 

Put}lic  Infonnation  Collection 
Requirement  Sut>mltted  to  0MB  for 
Review 

ACTION:  Notice. 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C, 
chapter  35). 

Title,  applicable  form,  and  OMB 
control  number:  Record  of  Arrivals  and 
Departures  of  Vessels  at  Marine 
Terminals;  ENG  Form  3926;  OMB 
Control  Number  0710-0005. 

Type  of  request:  Reinstatement. 

Number  of  respondents:  600. 

Responses  per  respondent:  12. 

Annual  responses:  7,200. 

Average  burden  per  response:  30 
minutes. 

Annual  burden  hours:  3,600. 

Needs  and  uses:  The  U.S.  Army  Corps 
of  Engineers  (USACE)  utilizes 
information  collected  on  ENG  Form 
3926,  in  conjunction  with  ENG  Form 
3925,  as  its  basic  sources  of  input  to 
conduct  its  Waterbome  Commerce 
Statistics  Program.  The  annual 
publication,  "Waterbome  Commerce  of 
the  United  States,"  Parts  1-5,  are  the 
end  result  of  this  statistics  program. 

Affected  public:  Businesses  of  other 
for-proHt,  Small  Businesses  or 
organizations. 

Frequency:  Monthly. 

Respondent's  obligation:  Voluntary.   " 

OMB  desk  officer:  Mr.  Matthew 
Mitchell.  Written  comments  and 


recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Mitchell  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  room  3019,  New  Executive 
Office  Building.  Washington,  DC  20503. 
EKDD  clearance  officer:  Mr.  William  P. 
Pearce.  Written  requests  for  copies  of 
the  information  collection  proposal 
should  be  sent  to  Mr.  Pearce,  WHS/ 
DIOR,  1215  Jefferson  Davis  Highway, 
suite  1204,  Arlington,  VA  22202-4302. 

Dated:  December  9. 1993. 
Patricia  L.  Toppings. 
Alternate  OSD  Federal  Begister  Liaison 
Officer,  Department  of  Defense. 
IFR  Doc.  93-30507  Filed  12-14-93;  8:45  am] 
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Public  Information  Collection 
Requirement  Submitted  to  OMB  for 
Review 

action:  Notice, 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

Title,  applicable  form,  and  OMB 
control  number.  Vessel  Operation 
Report;  ENG  Forms  3925  and  3925B; 
OMB  Control  Number  0710-0006. 

Type  of  request:  Reinstatement. 

Number  of  respondents:  390 — ENG 
Form  3925;  1,195— ENG  Form  3925B. 

Responses  per  respondent:  142 — ENG 
Form  3925;  100— ENG  Forni  3925B. 

Annual  responses:  55,380 — ENG 
Form  3925;  119,500— ENG  Form  3925B. 

Average  burden  per  response:  23 
minutes— ENG  Form  3925;  18 
minutes— ENG  Form  3925B. 

Annual  burden  hours:  57,635 
(Includes  325  additional  hours  for  input 
of  electronically  reported  data.) 

Needs  and  uses:  The  U.S.  Army  Corps 
of  Engineers  (USAGE)  utilizes  the 
information  collected  on  ENG  Forms 
3925  and  3925B  to  conduct  its 
Waterbome  Commerce  Statistics 
Program,  The  annual  publication, 
"Waterbome  Commerce  of  the  United 
States,"  Parts  1-5,  are  the  end  result  of 
this  statistics  program.  The  data 
constitutes  the  sole  source  of  statistics 
for  domestic  vessel  movements  of 
freight  and  passengers  on  U.S.  navigable 
waterways  and  harbors,  and  is  used  in 
determining  harbor  maintenance  taxes, 
as  authorized  by  P.L.  99-€62,  "Water 
Resources  Development  Act  of  1986." 

Affected  public:  Businesses  of  other 
for-profit.  Small  Businesses  or 
organizations. 

Frequency:  Monthly. 


Respondent's  obligation:  Mandatory. 

OMB  desk  officer-Ui.  Matthew 
Mitchell. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Mitchell  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD.  room  3019,  New  Executive 
Office  Building,  Washington,  DC  20503. 

DOD  clearance  officer  Mr.  William  P. 
Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce,  WHS/DIOR,  1215 
Jefferson  Davis  Highway,  suite  1204, 
Arlington,  VA  22202-4302. 

Dated:  December  9. 1993. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
IFR  Doc.  93-30508  Filed  12-14-93;  8:45  am) 
BILUNO  COOE  S000-04-M 


Office  of  the  Secretary 

Joint  Military  Intelligence  College 
Board  of  Visitors;  Renewal 

ACTION:  Renewal  of  the  Board  of 
Visitors,  Joint  Military  Intelligence 
College. 

SUMMARY:  The  Board  of  Visitors,  Joint 
Military  Intelligence  College  (BovJMIC) 
was  renewed,  effective  November  27, 
1993,  in  consonance  with  the  public 
interest,  and  in  accordance  with  the 
provisions  of  Public  Law  92-463,  the 
"Federal  Advisory  Committee  Act." 

The  BovJMIC  provides  the  Secretary 
of  Defense,  Director,  Defense 
Intelligence  Agency  (DIA),  and  the 
Commandant,  Joint  Military  Intelligence 
College  with  independent,  informed 
advice  and  recommendations  on  matters 
related  to  policy,  mission,  accreditation, 
faculty,  students,  facilities,  curricula, 
educational  methods,  research,  and 
administration,  in  connection  with  the 
College. 

The  BovJMIC  will  continue  to  be 
composed  of  approximately  ten 
members,  both  government  and  private 
individuals,  who  are  acclaimed  experts 
in  national  and  military  intelligence 
matters.  A  fairly  balanced  membership 
will  be  obtained  in  terms  of  the  points 
of  view  represented  and  the  functions  to 
be  performed,  and  will  include  retired 
military  officers  of  general/flag  rank, 
distinguished  representatives  from 
academia  and  the  Foreign  Service,  and 
former  senior  officials  in  the  national 
intelligence  community. 

For  mrther  information  on  the 
BovJMIC,  contact:  Lantz  M.  Hokanson, 
Office  of  the  Comptroller.  DIA.  (703) 
695-7969. 


Dated:  December  10, 1993. 
L.M.  Bynuin,        « 

Alternate  OSD  Federal  Begister  Liaison 

Officer,  Department  of  Defense. 

IFR  Doc.  93-30544  Filed  12-14-93:  8:45  am) 

BILUNG  CODE  8000  04  M 


Requests  for  Assistance  and 
Payments  Under  ttie  Uniformed 
Services  Former  Spouse's  Protection 
Act;  Address  Change 

AGENCY:  Defense  Finance  and 
Accounting  Service,  Office  of  the 
Secretary,  Department  of  Defense. 
ACnON:  Notice;  address  change. 

SUMMARY:  The  Defense  Finance  and 
Accounting  Service  (DFAS)  is  giving 
notice  that  all  requests  for  assistance 
under  the  Uniformed  Services  Former 
Spouse's  Protection  Act  (USFSPA)  and 
filing  of  requests  for  payments  under  the 
USFSPA  for  Air  Force  retirees  and  all 
gamishments  Tor  child  support  and 
alimony  for  Air  Force  retirees  must  be 
sent  to  Defense  Finance  and  Accounting 
Service — Cleveland  Center.  Office  of 
General  Counsel.  Code  DGG,  P.O.  Box 
998002,  Cleveland.  OH  44199-8002. 
DATES:  This  action  will  be  effective 
January  1. 1994. 

ADDRESSES:  Comments  regarding  this 
notice  should  be  sent  to  Deputy  Director 
Resource  Management.  E>efense  Finance 
and  Accounting  Service.  1931  Jefferson 
Davis  Highway,  Crystal  Mall  3,  room 
416,  Arlington.  VA  22202-5000. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Joel  Rossen  at  (216)  522-5301. 
SUPPLEMENTARY  INFORMATION:  The 
payment  of  Air  Force  retired  pay  is 
being  transferred  from  the  DFAS  Denver 
Center  to  the  DFAS  Cleveland  Center. 
Therefore  former  spouse  applications 
and  garnishment  orders  for  child 
support  and  alimony  and  the  legal 
issues  related  thereto  will  be  reviewed 
by  the  DFAS  Office  of  General  Counsel 
at  the  Cleveland  Center. 

Dated:  December  10. 1993. 
L.M.  Bynuin, 

Alternate  OSD  Federal  Begister  Liaison 
Officer.  Department  of  Defense. 

IFR  Doc.  93-30545  Filed  12-14-93;  8:45  am| 

BILUNG  CODE  5000  0«  M 


Department  of  the  Air  Force 

USAF  Scientific  Advisory  Board; 

Meeting 

« 

The  USAF  Scientific  Advisory  Board 
of  the  1994  Summer  Study  Committee 
will  meet  on  20-21  Dec  1993  from  8 
a.m.  to  5  p.m.  at  Dallas/Fort  Worth 
Airport  Marriott.  TX. 
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The  purpose  of  this  meeting  w  to 
receive  briefings,  and  hold  discnssions 
on  project*  velMsd  to  t99>l'  Strnmer 
Study.  This  iiieetfng  wiff  mrohe 
discvssifms  of  claaoified  defmsvnmtters 
listed  in  Section  S52b(H:>ofTitt»5. 
Uoiled  States.  Code,  specificaUy 
subparagraph  (1)  thereof,  and 
accordingly  wttF  be  dosed'  to  tfie  public 

For  furtfwr  informatioB,  contact  the 
Sdeiitiffc  A<Msor3r  Bwrt^  Secretariat  at 
(703) 697-4648. 
Patsy  J.  ConiMBw 

Air  Force  Fedaat  RtgiaterLinma  €ffita. 
|FR  Doc  tt-3B»2S  PilaA  12-t4-«3;  f-.45  anf 
MUJNOOOOK 


DEPiiffniEirr  of  enebgt 

Energy  Iwtuiiiwttwi  /MMNtotfatfon 


AfMicy  InfwnMflllMi 

R«v4«N»  by  Hi*  one*  of  MMageoMiit 

andBiidf«t 

agency:  Ehei^  biformation 
Admirristxation.  DOCl 
ACnon:  Nolica  af  request  submitted  for 
review  b.y  t:^  CUEca  of  Mawagpmeat  and 
Budget. ^_ 

SUMMARY:  The  Energy  Infemation 
AdmiMSteaiiMi  giA)  ht  t«hiiii»i*  th* 
eiHggyintai— tir»i,ii>bitiiiii|i)artad«t 
the  en<t  of  tkk  notic*  to  tfa»  CNicK  of 
Miagimnntand  BwisBt  i|OMB).{n 
review  Hndsr  pravtsiaR&  of  tks 
Paperwork  Radocticiii  Act  (P«k.  L.  g&- 
511. 44  U.SJC  33ai  H  *^).  Th*  hating 
does  not  indtuk  caUectiou  of 
informaiien  contained  ia  new  ot  revised' 
regulations  wbick  ate  t»  be  submitted 
under  sectioB  3S04(hl  of  the  Paperworfc 
ReductioA  Act,  noi  management  and 
procurement  assistanoa  ce>y,iirementft 
collected  ^  the  Department  oi  Energy 
(DOE). 

Each  entry  contains  the  {bUouiiog 
information:  (1)  The  spoo&or  of  the 
collection;  (zj  ColTectioa  nuniber(s};  (3) 
Current  0MB  docket  number  (if 
applicable).  (4)  CoHectiot*  title;  fS)  Type 
of  request,  e.g.,  new,  revision,  ewteasiott. 
or  reinstatonent;  |6)  Pnqoency  of 
collection;  (7>Re^>on8e  obligation,  f.e., 
nMBdatary,  v«itinta«y ,  or  le^vtred  to 
obtain  or  retain  benefit;  |A>  Affected 
public;  (9)  An  estimate  of  the  uimber  of 
respondents  per  report  period;  (10)  An 
estimate  of  Ae  nuinber  of  responses  per 
respondent  annually;  (11)  An  estimate 
of  the  average  hours  per  response;  (I2l 
The  estimated  total  annual  respondent 
buMliUi;and  (13)  A  brief  abstract 
descnhia^tke  proposed  coUectioa:  and 
the  respondents. 

DATES:  Comsients  nnsl  b*  filed  within 
30  days  of  publicatioA  cf  this  noticv.  If 


yon  anthupate  that  y«u  wilt  be 
submitting  comments  but  find  if 
difficult  to  do  so  within  the  time 
allowed  by  this  notice,  you  should 
advise  the  OMB  DOE  Desk  Officer  listed 
below  of  your  intention  to  do  so.  as  seon 
as  possible.  The  Desic  Oflicer  may  be 
telephoned  at  (202)  395r-30a4.  (Also, 
please  notify  the  EIA  contact  listed 
beiow.) 

ADDRESSES:  Address  comments  to  the- 
DeparUMBl  of  Energy  D«^  Ottcar,. 
Officft  of  In&mBatian  and  RegnlatiaKy 
Afiairs.  Office  of  Maaa^ment  and 
Budg0t«  rift  [ackson  Pfaca  NW., 
Washington,  DC  205(I3l  (ConiBieDts 
should  also  be  addrassad  to  the  Office 
of  Statistical  Standards  at  the  address 
below.) 

FOR  FURTHER  INFOMMATIOIl  AND  COMES  Of 
RELEVANT  MATERULS  CONTACT;  Jay 
Casselberry,  OtTice  of  Statistical       ♦ 
Standards,  (El-73).  Forrestal  Building, 
U.S.  Department  of  Energy,  Washington, 
DC  20585.  Mr.  CaaaelbeRy  may  b» 
telephoned  at  (202)  254-5348. 
SUPPt-EMBfTARfY  INTOWHTIOWt  the 
energy  infomMtian  eoibctien  submitted 
to  0MB  for  leview  was: 

1.  Energy  bifbcniatiQa  AdnuiustiatirOD. 

2.  EIA-412,  759,  826, 860.  861,  and 
867. 

3. 19a6-M29'. 

4.  Iteviaaon— Two  nvisiflns  axe 
proposed  to  the  Poem  EIA-861,  "Aiana) 
Electric  UtilMy  Report."  Tba  first 
addition  is  Part  E,.  "Data  Vanfication"  to 
Schedule  V,  "Denund-Side 
Management  tvfarmatioB,"  foe 
InfiiiwatiiMi  OM  date  varif  caiien.  The 
second  is  the  additiaa  el  Schedule  Vn, 
"Fleet  Vehicle  hrfarmatMn,"  totta  , 
Pmn  ElAr-ni  trieintia%.  These  ^'a 
will  provide  an  initial  fcsne  for  vehicle 
flacCs  in  the  etectric  utility  sector. 

&.  Electric  Ptower  Surveys;. 

6.  Moo^ty  (EIAr-759v  826).  AMiually 
(EIA-tl2,  860,  861.  and  •C7)L 

rkiawiatoiy. 

8.  State  or  local  governments. 
Businesses  or  other  fop-prefit,  Fe^ral 
agencies  or  employees. 

§.  7,690  respondents. 

1&  UU40  lasponses. 

11.  4  hoars  per  lespaosa 

12.  7&347  hbvrs. 

13.  The  elactiic  power  suswys  catlect 
inifemratian  on  ca{»city,  generatioa, 
fuel  consamption  and  stocks,  prices, 
electric  ntes..  coastiaetioB  eostSv 
operating  iacoma,  and  laweme  ef 
electric  otility  companies.  Chta  are 
published  in  various  reports.  Most 
respondents  are  electric  utihlies.  (EIAh- 
867,  nonutifity  gcnera^ng  facilities). 

Statu  tiny  Authority:  Section  2tal  of  the 
Paperwork  Hed^Hon  Actof  ISW.  fPub.  L. 
No.  96-511).  which  amended  chapter  35  of 


title  44  U.S.C  (Sw  44  U.S.C.  3508  Cal  and 
(cKlJt. 

Issued  ia  Washington.  E)C  December  1. 
1993. 

Yvonne  M.  Bfsbop, 
DinctoT,  StatisticmfSiQmdatds,Eaat^ 
Information  Admiaistration. 
|FR  Dot.  93-30582  Filed  12^14-93;  8:45  am) 
BooJNO  caec  eua^t-r 


FedBrat  Energy  Regulatory 
Commission 

[Docket  No.  ER^i-lsa^^XXK  at  aL) 

Southern  Electric  Generatfng 
CemfMity,  et  at.;  Electric  Rate,  SmalT 
Power  Production,  and  fntertocfcftig 
Directorate  RMnge 

December  8, 1993. 

Take  notice  that  the  MIowing  filings 
have  been  made  with  the  Commissfon. 

1.  Southern  Electric  Genepatng 
Company 

(Docket  No.  ERM-193-aOOt 

Take  notica  that  oa  Novenilwr  36, 
1983^  Soothem  Electric  Generating 
Company  tendered  lor  filing  ar* 
amendment  to  the  Power  Contract 
between  it  and  Alabama  Power 
Company  and  Georgia  Power  Compiacy. 
The  amendment  revises  the  Power 
Contract  to  firovide  for  automatically 
renewable  terms.  The  amendment  is 
proposed  to  become  elective  on  |cm»  1, 
1994. 

Comment  date:  December  22, 1993,  in 
accordance  widi  Standard  Para^^pb  E 
at  the  end  of  this  notice. 

2.  United  Illuminating  Contpai^ 

(Docket  No.  ER94-1SS'«M| 

Take  notice  that  on  November  JO, 
1993,  The  United  Illuminating  Company 
(m>  submitted  for  rnfbrmational 
purposes  all  individual  Porchase 
Agreements  executed  under  Ul*s 
Wholesale  Electric  Sales  Tariff.  FERC 
Electric  Tariff  Original  Volume  No.  2 
during  the  six-month  period  of  MSay  I, 
1993,  through  October  31. 1993. 

Comment  date:  Dfecember  22,  T993,  la 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Northeast  Utilitias  Service  Campany 

IDocJcet  Not.  ER»3-9«2-060  and  ER93-915- 

oaot 

Take-  notice  that  on  December  2. 1993, 
Northeast  Utilities  Service  Company 
(NU  J  tendered  for  frlng  a  response  to  a 
deficieircy  tetter  issued  by  the 
Conmiission  Staff.  The  response 
includes:  (1)  Additional  support  for  the 
rates  contained  in  the  power  sale 
agreements  betweeT>  NLT  System 
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Companies  and  UNiriL  Power 
Corporation  (UNITIL)  and  between  NU 
System  Companies  and  the  Princeton 
Municipal  Light  Department 
(Princeton);  (2)  Amendments  to  the 
power  sale  agreements  between  NU 
System  Companies  and  Princeton;  and 
(3)  Amendments  to  three  Service 
Agreements  regarding  service  under 
NU's  Transmission  Tariff  No.  1.  These 
Service  Agreements  provide  for 
transmission  to  the  NU  System 
Companies  for  their  power  sales  to 
UNITIL  and  Princeton.  NU  does  not 
foresee  the  incurrence  of  Out  of  Rate 
costs  associated  with  this  transmission 
service.  NU  states  that  its  filing  is  in 
accordance  with  the  Commission's 
filing  requirements  and  that  copies  of 
the  filing  have  been  mailed  to  UNITIL 
and  Princeton. 

Comment  date:  December  22, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  PS!  Energy,  Inc. 

I  Docket  No.  ER93-806-0011 

Take  notice  that  PSl  Energy,  Inc.  (PSI) 
and  The  City  of  Piqua.  Ohio  on 
December  1, 1993,  tendered  for  filing 
amended  Service  Schedules  in  the  FERC 
filing  in  Docket  No.  ER93-806-001  to 
comply  with  a  FERC  Letter  Order. 

Copies  of  the  filing  were  served  on 
The  City  of  Piqua,  Ohio,  the  Public 
Utilities  Commission  of  Ohio  and  the 
Indiana  Utility  Regulatory  Commission. 

Comment  date:  December  22, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Tampa  Electric  Company 

I  Docket  No.  ER94-207-000I 

Take  notice  that  on  December  2, 1993, 
Tampa  Electric  Company  (Tampa 
Electric)  tendered  for  filing  a  Letter 
Agreement  that  amends  an  existing 
Letter  of  Commitment  providing  for  the 
sale  by  Tampa  Electric  to  the  Kissimmee 
Utility  Authority  (Kissimmee)  of 
capacity  and  energy  from  Tampa 
Electric's  Big  Bend  Station.  The 
tendered  Letter  Agreement  extends  the 
term  of  the  commitment  and  specifies 
the  level  of  committed  reserved  capacity 
for  the  extended  term. 

Tampa  Electric  proposes  an  effective 
date  of  April  1, 1994,  for  the  Letter 
Agreement. 

Copies  of  the  filing  have  been  served 
on  Kissimmee  and  the  Florida  Public 
Service  Commission. 

Comment  date:  December  22, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


6.  Western  Resources,  Inc. 

(Docket  No.  ER94-194-0001 

Take  notice  that  on  November  30, 
1994,  Western  Resources,  Inc.  (WRI) 
tendered  for  filing  amendments  to  the 
transmission  agreement  between  WRI 
and  Missouri  Public  Service,  a  division 
of  UtiliCorp  United  Inc.  (MPS)  and  the 
transmission  agreement  between  WRI 
and  WestPlains  Energy,  also  a  division 
of  UtiliCorp  United  Inc.  (WPE).  WRI 
states  that  the  amendments  provide 
additional  scheduling  rights  to  MPS  and 
WPE  which  will  permit  UtiliCorp 
United  Inc.  to  more  efficiently  utilize 
the  generating  resources  of  its  divisions. 
WRI  requests  an  effective  date  of 
February  1, 1993. 

Notice  of  the  filing  has  been  served 
upon  MPS,  WPE,  UtiliCorp  United  Inc., 
and  the  Kansas  Corporation 
Commission. 

Comment  date:  December  22, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Ogden  Martin  Systems  of  Clark 
Limited  Partnership 

[Docket  No.  EL94-11-0001 

Take  notice  that  on  November  22, 
1993,  Ogden  Martin  Systems  of  Clark 
Limited  Partnership  tendered  for  filing 
a  Petition  for  Declaratory  Order 
disclaiming  jurisdiction  under  sections 
201(b)(1)  and  201(e)  of  the  Federal 
Power  Act  (FPA),  16  U.S.C.  824(b)(1), 
824(e)  (1988),  over  Ogden  Clark  with 
respect  to  its  provision  of  day-to-day 
operation  and  maintenance  services, 
pursuant  to  an  operation  and 
maintenance  agreement  between  Ogden 
Clark  and  Ohio  Edison  Company. 

Comment  date:  December  23, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Kentucky  Utilities  Company 

(Docket  No.  ER94-209-^)00) 

Take  notice  that  Kentucky  Utilities 
Company  (KU)  filed  on  December  1, 
1993,  a  Notice  of  Termination  of  its 
Interconnection  Agreement  with  East 
Kentucky  Power  Cooperative,  Inc. 
(EKPC),  and  a  new  Interconnection 
Agreement  designed  to  supersede  the 
terminated  agreement.  KU  requests  an 
effective  date  of  February  1,  1994,  for 
the  new  Interconnection  Agreement. 

Comment  date:  December  22, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Central  Vermont  Public  Service 
Corporation 

(Docket  No.  ER94-1 92-000) 

Take  notice  that  on  November  30, 
1993,  Central  Vermont  Public  Service 
Corporation  (CVPS)  tendered  for  filing 


the  Forecast  1994  Cost  Report  required 
under  Paragraph»Q-2  on  Original  Sheet 
o.  19  of  the  Rate  Schedule  FERC  No.  135 
(RS-2  Rate  Schedule)  under  which 
CVPS  sells  electric  power  to 
Connecticut  Valley  Electric  Company 
Inc.  (Customer).  CVPS  states  that  the 
Cost  Report  reflects  changes  to  the  RS- 
2  rate  schedule  which  were  approved  by 
the  Commission's  June  6, 1989  order  in 
Docket  No.  ER88-456-000. 

Comment  date:  December  22.  1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Maine  Public  Service  Company 

(Docket  No.  ER94-2 1 0-000] 

Take  notice  that  on  December  1. 1993, 
Maine  Public  Service  Company  (Maine 
Public)  filed  executed  Service 
Agreements  with  Central  Maine  Power 
Company,  Unitil  Power  Corporation  and 
Fitchburg  Gas  &  Electric  Light 
Company.  Maine  Public  states  that  the 
service  agreements  are  being  submitted 
pursuant  to  its  tariff  provision 
pertaining  to  the  short-term  non-firm 
sale  of  capacity  and  energy  which 
establishes  a  ceiling  rate  at  Maine 
Public's  cost  of  service  for  the  units 
available  for  sale. 

Maine  Public  has  requested  that  the 
service  agreements  become  effective  on 
December  1, 1993  and  requests  waiver 
of  the  Commission's  regulations 
regarding  filing. 

Comment  date:  December  22. 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Citizens  Utilities  Company 

(Docket  No.  ER93-889-000J 

Take  notice  that  Citizens  Utilities 
Company  (Citizens)  on  December  1, 
1993,  tendered  for  filing  an  amendment 
toils  filing  in  the  above-captioned 
docket.  The  amendment  serves  to 
address  certain  questions  raised  by 
Commission  Staff  concerning  the 
original  filing. 

Comment  date:  December  22. 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Central  Vermont  Public  Service 
Corporation 

[Docket  No.  ER94-1 96-000) 

Take  notice  that  on  November  30, 
1993,  Central  Vermont  Public  Service 
Corporation  (CVPS)  tendered  for  filing 
the  Forecast  1994  Cost  Report  required 
under  Article  2.3  on  Second  Revised 
Sheet  No.  18  of  FERC  Electric  Tariff, 
Original  Voliftne  No.  3.  of  CVPS  under 
which  CVPS  provides  transmission  and 
distribution  service  to  the  following 
Customers: 

Vermont  Electric  Cooperative,  Inc., 
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Lyndonvllle  Electric  Department, 

Vtil^e  of  Ludlow  Electric  Light  Department. 

Villt^  of  >ohnson  Water  and  Light 

Depattme.  t. 
Village  of  Hyde  Park  Water  and  Light 

Department. 
Rochester  Electric  Light  and  Power 

Company, 
Woodsville  Fire  District  Water  and  Light 

Department 

Comment  date:  December  23. 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Allegheny  Power  Service 
Corporation  on  behalf  of  Monongahela 
Power  Company,  The  Potomac  Edison 
Company.  West  Penn  Power  Company 
(The  APS  Companies) 

IDocket  No.  ER94-211-000J 

Take  notice  that  on  December  2, 1993, 
Allegheny  Power  Service  Corporation 
on  behalf  of  K4onongahela  Power 
Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (The  APS  Companies),  filed  a 
Standard  Transmission  Service 
Agreement  to  add  Niagara  Mohawk 
Power  Corporation  to  The  APS 
Companies'  Standard  Transmission 
Service  Rate  Schedule  which  has  been 
accepted  for  filing  by  the  Federal  Energy 
Regulatory  Commission.  The  proposed 
effective  date  when  Niagara  Mohawk 
Power  Corporation  may  take  service 
under  tbe  proposed  rate  schedule  is 
December  1,1993. 

Copies  of  the  filing  have  been 
provided  to  tbe  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  tbe  West  Virginia  Public 
Service  Commission,  New  York  Public 
Service  Commission  and  all  parties  of 
record  in  Docket  No.  ER91-1 89-000. 

Comment  date:  December  22, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  ui  this  notice. 

14.  Northeast  Utilities  ServiceCompany 

IDocket  No.  ER94-206-000I 

Take  notice  that  on  December  2, 1993, 
Nortbeast  Utilities  Service  Company 
(NUSCO)  tendered  for  filing  a  Service 
Agreement  to  provide  non-firm 
transmission  service  to  Montaup 
Electric  Company  (Montaup)  under  the 
NU  System  Comp>anies'  Transmission 
Service  Tariff  No.  2. 

NUSCO  requests  an  effective  date  of 
January  1, 1994. 

Comment  date:  December  22, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  tbe  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 


motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 

Commission's  Rules  of  Practice  and 

Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

|FR  Doc.  93-30520  Filed  12-14-93;  8ul5  am) 
BHXMO  COOC  «717-0t-P 

[Docket  No.  CP94-1 19-000,  at  al.] 

Mississippi  River  Transmission  Corp., 
et  al.;  Natural  Gas  Certificate  Filings 

December  8, 1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Mississippi  River  Transmission 
Corporation 

[Docket  No.  CP94-119-000I 

Take  notice  that  on  December  6, 1993, 
Mississippi  River  Transmission 
Corporation  (MRT),  9900  Clayton  Road, 
St.  Louis.  Missouri  63124,  filed  in 
Docket  No.  CP94-1 19-000  a  request 
pursuant  to  §§  157.205  and  157.212  of 
the  Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205. 
157.212)  for  authorization  to  add  a 
delivery  point  to  serve  IlUnois  Power 
Company  (IP),  an  existing  transportation 
customer,  under  MRTs  blanket 
certificate  issued  in  Docket  No.  CP82- 
489-000  pursuant  to  secticm  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

MRT  proposes  to  add  a  delivery  point 
by  installing  a  2-inch  tap  and 
appurtenant  facilities,  to  enable  IP  to 
serve  Illinois  American  Water  Company 
at  Chouteau  Island,  Illinois.  MRT  states 
that  the  proposed  delivery  point  will 
have  the  capacity  to  deliver  up  to  156 
Mcf  of  natural  gas  on  a  peak  dajr; 
however,  estimates  that  only  400  Mcf  of 
natural  gas  will  be  delivered  on  an 
annual  basis  at  the  proposed  delivery 
point. 

MRT  states  that  the  additional 
quantity  of  gas  which  will  be  provided 


through  the  proposed  delivery  point 
will  not  resuh  in  an  Increase  in  the 
daily  or  annual  quantities  that  MRT  is 
authorized  to  deliver  to  IP. 

MRT  further  states  that  the  cost  of  Ihe 
facilities  to  be  installed  is  estimated  to 
be  $12,420,  which  will  be  reimbursed 
by  IP. 

Comment  date:  January  24, 1994,  in 
accordance  with  Standard  Paragn»ph  G 
at  the  end  of  this  notice. 

2.  Sea  Robin  Pipeline  Company 

IDocket  No.  CP94-1 1 8-000) 

Take  notice  that  on  December  3, 1993. 
Sea  Robin  Pipeline  Company  (Sea 
Robin).  Post  Office  Box  2563, 
Birmingham,  Alabama  35202-2563. 
filed  in  Docket  No.  CP94-1 18-000  an 
application  pursuant  to  section  7(b)  of 
the  Natural  Gas  Act  for  permission  and 
approval  to  abandon  the  transportation 
service  it  renders  imder  its  Rate 
Schedule  X-3  on  behalf  of  Columbia 
Gas  Transmission  Corporation 
(Columbia  Gas),  effective  as  of 
November  28. 1993.  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Sea  Robin  states  that  it  has  provided 
firm  transportation  service  of  up  to 
15,000  Mcf  per  day  on  behalf  of 
Columbia  Gas  pursuant  to  Sea  Robin's 
Rate  Schedule  X-3  from  South  Marsh 
Island  Block  38,  East  Cameron  Block 
335  and  Eugene  Island  Block  313. 
offshore  Louisiana,  to  delivery  points 
onshore  at  Erath.  Louisiana.  Sea  Robin 
further  states  that  such  service  was 
provided  pursuant  to  an  agreement 
dated  October  19, 1979,  which  primary 
term  expired  November  28, 1990.  Sea 
Robin  says  that  since  Columbia  Gas 
requested  termination  of  the  service 
effective  November  28, 1993,  Sea  Robin 
has  requested  that  the  abandonment  of 
Rate  Schedule  X-3  be  effective 
November  28, 1993. 

No  facihties  are  proposed  to  be 
abandoned  herein. 

Comment  date:  December  29, 1993,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Mangum  Brick  Company,  Inc.  v. 
Arkansas  Energy  Resources,  Inc. 

(Docket  No.  CP94-111-000| 

Take  notice  that  on  December  1, 1993, 
Mangtmi)  Brick  Company,  Inc.  (MBC). 
P.O.  Box  296  Mangvun,  Oklahoma 
73554.  filed  in  Docket  No.  CP94-111- 
000.  pursuant  to  Rule  206  of  tbe 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.206),  a 
complaint  against  Arkansas  Energy 
Resources.  Inc.  (AER)  alleging  violations 
of  the  Natural  Gas  Act  and  part  284  of 
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the  Commission's  Regulations,  all  as 
more  fully  set  forth  in  the  complaint 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

MBC  is  an  Oklahoma  corporation 
with  its  principal  place  of  business,  one 
mile  north  of  Mangum.  Oklahoma.  MBC 
is  a  brick  manufacturer  and  receives 
natural  gas  service  from  Arkansas 
Louisiana  Gas  Company.  Inc.  (ALC). 

MBC  seeks  to  have  AER  construct  a 
mainline  tap  on  one  of  two  lines  that 
cross  MBC's  property.  MBC  alleges  that 
it  applied  to  AER  in  August  1993  for  a 
mainline  tap  and  has  not  received  a 
satisfactory  response.  MBC  requests  that 
the  Commission  order  AER  to  construct 
the  tap,  provide  service  and  require  AER 
to  pay  for  all  the  facility  installation 
costs.  Further.  MBC  requests  that  the 
Commission  investigate  what  MBC 
states  is  discriminatory  and  possible 
illegal  actions  made  by  AER  and  ALG 
from  1985  through  and  including  1993 
in  regard  to  their  dealings  with  Acme 
Brick  Co.  and  the  many  other 
corporations  in  Arkansas. 

Comment  date:  January  7. 1994,  in 
accordance  with  the  first  paragraph  of 
Standard  Paragraph  F  at  the  end  of  this 
notice.  Respondent's  answer  to  the 
complaint  shall  be  due  on  or  before 
January  7. 1994. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules.  'v 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 


the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  afler  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  93-30521  Filed  12-14-93;  8:45  am) 

BILUNO  CODE  (riT-OI^ 

(Docket  No.  RP94-78-000] 

Algonquin  Gas  Transmission  Co.; 
Proposed  Changes  In  FERC  Gas  Tariff 

December  9, 1993. 

Take  notice  that  on  December  7, 1993, 
Algonquin  Gas  Transmission  Company 
(Algonquin),  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff.  Fourth  Revised 
Volume  No.  1.  the  following  revised 
tariff  sheets  to  become  effective  January 
7. 1994: 

Second  Revised  Sheet  No.  97 
Alt  Second  Revised  Sheet  No.  97 

Algonquin  states  that  the  purpose  of 
this  filing  is  to  provide  for  the  recovery 
of  certain  transition  costs  associated 
with  upstream  capacity  retained  by 
Algonquin.  Specifically,  Algonquin 
seeks  to  recover  gas  supply  realignment 
.  costs  (GSR  Costs)  associated  with 
retained  capacity  that  are  to  be  paid  by 
Algonquin  to  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern).  Algonquin  requests  that  the 
Commission  waive  154.22  of  the 
Commission's  regulations  to  the  extent 
necessary  in  order  to  permit  this 


application  to  take  effect  on  January  7, 
1994. 

Algonquin  states  that  copies  of  this 
filing  were  mailed  to  all  customers  of 
Algonquin  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  §  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  16, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell. 
Secretary. 

IFR  Doc.  93-30522  Filed  12-14-93;  8:45  am) 
BH.UNO  COOC  anr-oi-M 

[Docket  No.  CP94-1 20-000] 

Columbia  Gas  Transmission  Corp.; 
Request  Under  Blanket  Authorization 

December  8, 1993. 

Take  notice  that  on  December  6. 1993, 
Columbia  Gas  Transmission  Corporation 
(Columbia),  1700  MacCorkle  Avenue, 
SE.,  Charleston,  West  Virginia  25314- 
1599,  filed  a  prior  notice  request  with 
the  Commission  in  Docket  No.  CP94- 
120-000  pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (NGA)  for  authorization 
to  construct  and  op>erate  eight  delivery 
points  needed  to  provide  firm 
transportation  service  under  Part  284  of 
the  Commission's  Regulations  and 
under  Columbia's  blanket  certificates 
issued  in  Docket  Nos.  CP83-76-000  and 
CP86-240-000  pursuant  to  section  7  of 
the  NGA,  all  as  more  fully  set  forth  in 
the  request  which  is  open  to  the  public 
for  inspection. 

Columbia  proposes  to  construct  and 
operate  eight  delivery  points  needed  to 
provide  firm  transportation  service  to 
two  Columbia  Gas  of  Ohio,  Inc.  (COH) 
and  six  Mountaineer  Gas  Company 
(MGC)  residential  customers.  Columbia 
proposes  to  deliver  gas  to  COH  at  one 
delivery  point  each  in  Medina  and 
Trumbell  Counties,  Ohio,  for  residential 
use.  Columbia  also  proposed  to  delivery 
gas  to  MGC  at  one  delivery  point  in 
Cabell,  Kanawha,  Logan,  and  Wayne 
Counties,  and  two  delivery  points  in 
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Lincoln  County,  all  in  West  Virginia. 
Columbia  would  delivery  up  to  1.5 
dekatherms  equivalent  of  natural  gas  per 
peak  day  and  150  dekathenns  annually 
to  COH  and  MGC  for  each  customer 
under  its  existing  authorized  FERC  Rate 
Schedules  and  entitlements.  Columbia 
estimates  that  it  would  spend  $150  to 
install  each  delivery  point  and  would 
treat  the  costs  as  an  operating  and 
maintenance  expense. 

Columbia  states  that  the  natural  gas 
quantities  it  would  deliver  through  the 
proposed  delivery  points  would  be 
within  Columbia's  authoriied  level  of 
service  and  would  not  have  an  adverse 
impact  upon  its  existing  customers. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  the 
Conmvission  has  issued  this  notice,  file 

pursuant  to  Rule  214  of  the  

Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
NGA  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
allowed  time,  the  proposed  activity 
sh»llbe  deemed  to  be  authorized 
effective  the  day  after  the  time  allowed 
for  filing  a  protest.  If  a  protest  is  filed 
and  not  wi&drawn  within  30  days  after 
the  time  allowed  for  filing  a  protest,  the 
insUnt  request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  section  7  of  the  NGA. 
Loii  D.  Caabdl, 
Secretary. 
IFR  Doc.  93-30523  Filed  12-14-93;  8:45  ami 

BtLLJNQ  COOC  (TIT-OI-M 


[Docket  Ne.  RP93-204-0001 

Texas  Eastern  Transmission  Corp.; 
Technical  Conferenca 

December  9. 1993. 

In  the  Commission's  order  issued  on 
October  29. 1993.  in  the  above- 
captioned  proceeding,  the  Commission 
held  that  the  filing  raises  issues  for 
which  a  technical  conference  is  to  be 
convened.  The  conference  to  address 
the  issues  has  been  scheduled  for 
Thursday,  January  6,  1994,  at  10  a.m.  in 
a  room  to  be  designated  at  the  offices  of 
the  Federal  Energy  Regulatory 
Commission,  810  First  Street,  NE.. 
Washington,  DC  20426. 

All  interested  persons  and  Staff  are 
permitted  to  atteiui. 
LakD-CMhcU. 
Secretary. 
[FR  Doc  93-'»0524  Hied  12-14-93;  8:45  ami 

BN.UNO  COOK  »/17-«t-M 


[Docket  No.  RP8»-183-053] 

Williams  Natural  Gas  Co..  Propoaad 
Changas  in  FERC  Gas  Tariff 

December  9. 1993. 

Take  notice  that  on  December  6, 1993. 
Williams  Natural  Gas  Company  (WNG) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1.  the  following  tariff  sheets  to  become 
effective  February  1, 1994: 

First  Revised  Sheet  Nos.  119. 129-131.  224- 

228.  and  264 

WNG  states  that  on  September  23. 
1993,  it  filed  a  Stipulation  and 
Agreement  (SAA)  in  the  above- 
referenced  dockets.  By  order  issued 
Novembw  19, 1993,  the  Commission 
approved  the  SAA.  WNG  also  states  that 
First  Revised  Sheet  Nos.  119, 130. 225. 
226,  and  264  are  being  filed  in        ,. 
accordance  with  Article  I  of  the  S&A. 
WNG  states  that  First  Revised  Sheet 
Nos.  129, 131,  224,  227,  and  228  are  also 
being  filed  for  pagination  purposes. 

WNG  states  that  a  copy  of  its  filing 
was  served  on  all  participants  listed  on 
the  service  lists  maintained  by  the 
Commission  in  the  docket  referenced 
above  and  on  all  of  WNG's  itirisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Section  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  December  16, 1993.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Casbell, 
Secretary. 
IFR  Doc.  93-30525  Filed  12-14-93;  8:4*  am) 

MLUNG  COOC  f717-«1-M 


U.S.C  3501  et  seq.),  this  notice 
announces  the  Office  of  Management 
and  Budget's  (0MB)  responses  to 
Agency  PRA  clearance  requests. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Farmer  (202)  260-2740. 
SUPPLEMENTARY  MFORMATION: 

0MB  Responses  to  Agency  PRA 
Clearance  Requests 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4810-21 

Agency  Information  Collection 
Acthfities  Under  0MB  Review 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  (44 


0MB  APPROVALS 

EPA  ICR  No.  1628.02;  Certified/ 
Conunerdal  Pesticide  Applicator 
Survey;  was  approved  10/18/93;  0MB 
No.  2070-0131;  expires  10/31/96. 

EPA  ICR  No.  0107.04;  Source 
Compliance  and  State  Action  Reporting; 
was  approved  10/19/93;  OMB  No.  2060- 
0096;  expires  04/30/95. 

EPA  ICR  No.  0220;  was  previously 
cleared  under  OMB  No.  2090-0015. 
EPA  ICR  No.  0220.06;  Infonnation 
Requirements  for  404  State  Permit 
Applications,  Prenotification  Prior  to 
Discharge  or  Reporting  Pursuant  to 
General  Permit,  Transmission  of 
Information  to  Federal  Agencies;  404 
State  Programs  Annual  Report;  was 
approved  10/21/93.  The  new  assigned 
OMB  No.  for  0220  is  2040-0168;  expires 
10/31/96. 

EPA  ICR  No.  1415.02;  NESHAP  for 
Dry  Cleaning  Facilities/ 
Perchloroethylene  (PCE);  was  approved 
10/21/93;  OMB  No.  2060-0234;  expires 
10/31/96. 

EPA  ICR  No.  1167.04;  NSPS  for  the 
Lime  Manufactiuing  Industry,  Subpart 
HH-Information  Requirements;  was 
approved  10/22/93;  OMB  No.  2060- 
0063;  expires  10/31/96. 

EPA  ICR  No.  1064.06;  NSPS  for 
Automobile  and  Light  Duty  Truck 
Surface  Coating  Operations — Subpart 
MM;  was  approved  10/22/93;  OMB  No. 
2060-0034;  expires  10/31/96. 

EPA  ICR  No.  0663.05;  NSPS  for 
Beverage  Can  Surface  Coating, 
Information  Requirements — Subpart 
WW;  was  approved  10/22/93;  OMB  No. 
2060-0001;  expires  10/31/96. 

EPA  ICR  No.  0659.06;  NSPS  for 
Surface  Coating  of  Large  Appliances — 
Subpart  SS;  was  approved  10/22/93; 
OMB  No.  2060-0108;  expires  10/31/96. 

EPA  ICR  No.  0658.05;  NSPS  for 
Pressure  Sensitive  Tape  and  Label 
Surface  Coating  Information 
Requirements — Subpart  FF;  was 
approved  10/22/93;  expires  10/31/96. 
EPA  ICR  No.  0616.05;  Compliance 
Requirement  for  the  Child-Resistant 
Packaging;  was  approved  10/22/93; 
OMB  No.  2070-0052;  expires  10/31/96. 

EPA  ICR  No.  1156.06;  NSPS  for 
Synthetic  Fiber  Production  Facilities, 
Information  Request;  was  approved  10/ 
26/93;  OMB  No.  2060-0059;  expires  10/ 
31/96. 
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EPA  ICR  No.  0002.07;  Information 
Collection  Request  for  the  National 
Pretreatment  Program;  was  approved 
10/29/93;  OMB  No.  2040-0009;  expires 
10/31/96. 

EPA  ICR  No.  0660.05;  NSPS  for  Metal 
Coil  Surface  Coating  Information 
Requirements — Subpart  TT;  was 
approved  10/31/93;  OMB  No.  2060- 
0107;  expires  10/31/96. 

EPA  ICR  No.  0574.06;  Premanufacture 
Review  Reporting  and  Exemption 
Requirements  for  New  Chemical 
Substances  and  Significant  New  Use 
Reporting  Requirements  for  Chemical 
Substances;  was  approved  11/01/93; 
OMB  No.  2070-0012;  expires  10/31/96. 

EPA  ICR  No.  1204.05;  Submission  of 
Unreasonable  Adverse  Effects 
Information  under  Section  6(A)(2)  of 
FIFRA;  was  approved  11/12/93;  OMB 
No.  2070-0039;  expires  11/30/96. 

EPA  ICR  No.  0276.06;  Application  for 
an  Experimental  Use  Permit  (EUP)  to 
Ship  and  Use  Pesticides  for 
Experimental  Purposes  Only;  was 
approved  11/12/93;  OMB  No.  2070- 
0040;  expires  11/30/96. 

Correction  to  a  Previous  Approval 

EPA  ICR  No.  0262.06;  RCRA 
Hazardous  Waste  Permit  Application 
and  Modification,  Part  A;  approved  09/ 
24/93;  OMB  No.  2050-0034  ;expiration 
date  is  09/30/96  instead  of  09/30/93. 

OMB  Extension  of  Expiration  Date 

EPA  ICR  No.  0246;  Contractor's 
Cumulative  Claim  and  Reconciliation; 
OMB  No.  2030-0016;  expiration  date 
was  extended  to  04/30/94. 

Dated:  December  8, 1993. 
Paul  Lapsley. 

Director,  Regulatory  Management  Division. 
IFR  Doc  93-30575  Filed  12-14-93;  8:45  am) 
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[FRL-W14-11 

Connecticut;  Final  Determination  of 
Adequacy  of  State/Tribal  Municipal 
Solid  Waste  Permit  Program 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  final  determination  of 
full  program  adequacy  for  the  State  of 
Connecticut's  application. 

SUMMARY:  Section  4005(c)(1)(B)  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA),  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984,  42 
U.S.C.  6945(c)(1)(B),  requires  states  to 
develop  and  implement  permit 
programs  to  ensure  that  municipal  solid 
waste  Iwidfills  (MSWLFs)  which  may 


receive  hazardous  household  waste  or 
small  quantity  generator  waste  will 
comply  with  the  revised  Federal 
MSWLF  Criteria  (40  CFR  part  258). 
RCRA  section  4005(c)(1)(C).  42  U.S.C. 
6945(c)(1)(C),  requires  the 
Environmental  Protection  Agency  (EPA) 
to  determine  whether  states  have 
adequate  "permit"  programs  for 
MSWLFs.  but  does  not  mandate 
issuance  of  a  rule  for  such 
determinations.  EPA  has  drafted  and  is 
in  the  process  of  proposing  a  State/ 
Tribal  Implementation  Rule  (STIR)  that 
will  provide  procedures  by  which  EPA 
will  approve,  or  partially  approve,  state/ 
tribal  landfill  permit  programs.  The 
Agency  intends  to  approve  adequate 
state/tribal  MSWLF  permit  programs  as 
applications  are  submitted.  Thus,  these 
approvals  are  not  dependent  on  final 
promulgation  of  the  STIR.  Prior  to 
promulgation  of  the  STIR,  adequacy 
determinations  will  be  made  based  on 
the  statutory  authorities  and 
requirements.  In  addition,  states/tribes 
may  use  the  draft  STIR  as  an  aid  in 
interpreting  these  requirements.  The 
Agency  believes  that  early  approvals 
have  an  important  benefit.  Approved 
state/tribal  permit  programs  provide 
interaction  between  the  state/tribe  and 
the  owner/operator  regarding  site- 
specific  permit  conditions.  Only  those 
owners/operators  located  in  state/tribes 
with  approved  permit  programs  can  use 
the  site-specific  flexibility  provided  by 
40  CFR  part  258  to  the  extent  the  state/ 
tribal  permit  program  allows  such 
flexibility.  EPA  notes  that  regardless  of 
the  approval  status  of  a  state/tribe  and 
the  permit  status  of  any  facility,  the 
Federal  landfill  criteria  will  apply  to  all 
permitted  and  unpermitted'MSWLF 
facilities. 

The  State  of  Connecticut  applied  for 
a  determination  of  adequacy  under 
section  4005  of  RCRA,  42  U.S.C. 
6945(c)(1)(C).  EPA  reviewed 
Connecticut's  application  and  proposed 
a  determination  Uiat  Connecticut's 
MSWLF  permit  program  is  adequate  to 
ensure  compliance  with  the  revised 
MSWLF  Criteria.  After  consideration  of 
all  comments  received,  EPA  is  today 
issuing  a  final  determination  that  the 
state's  program  is  adequate. 

EFFECTIVE  DATE:  The  determination  of 
adequacy  for  the  State  of  Connecticut 
shall  be  effective  on  December  15, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  EPA 
Region  I,  John  F.  Kennedy  Federal 
Building.  Boston,  MA  02203,  Attn:  Mr. 
Charles  Franks,  mail  code  HER-CAN6, 
telephone  (617)  573-9670. 

SUPPLEMENTARY  INFORMATION: 


A.  Background 

On  October  9, 1991,  EPA  promulgated 
revised  Criteria  for  MSWLFs  (40  CFR 
part  258).  Subtitle  D  of  RCRA.  as 
amended  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA), 
requires  states  to  develop  permitting 
programs  to  ensure  that  facilities 
comply  with  the  Federal  Criteria  imder 
40  CFR  part  258.  Subtitle  D  also  requires 
in  section  4005(c)(1)(C).  42  U.S.C. 
6945(c)(1)(C)  that  EPA  determine  the 
adequacy  of  state  municipal  solid  waste 
landfill  permit  programs  to  ensure  that 
facilities  comply  with  the  revised 
Federal  Criteria.  To  fiilfiU  this 
requirement,  the  Agency  has  drafted 
and  is  in  the  process  of  proposing  a 
State/Tribal  Implementation  Rule 
(STIR).  The  rule  will  specify  the 
requirements  which  state/lribal 
programs  must  satisfy  to  be  determined 
adequate.  EPA  intends  to  approve  state/ 
tribal  MSWLF  permit  programs  prior  to 
the  promulgation  of  STIR.  EPA 
interprets  the  requirements  for  states  or 
tribes  to  develop  "adequate"  programs 
for  permits  or  other  forms  of  prior 
approval  to  impose  several  minimum 
requirements.  First,  each  state/tribe 
must  have  enforceable  standards  for 
new  and  existing  MSWLFs  that  are 
technically  comparable  to  EPA's  revised 
MSWLF  criteria.  Next,  the  state/tribe 
must  have  the  authority  to  issue  a 
permit  or  other  notice  of  prior  approval 
to  all  new  and  existing  MSWLFs  in  its 
jurisdiction.  The  state/tribe  also  must 
provide  for  public  participation  in 
permit  issuance  and  enforcement  as 
required  in  section  7004(b)  of  RCRA.  42 
U.S.C.  6974(b).  Finally,  the  state/tribe 
must  show  that  it  has  sufficient 
compliance  monitoring  and 
enforcement  authorities  to  take  s{>ecific 
action  against  any  owner  or  operator 
that  fails  to  comply  with  an  approved 
MSWLF  program. 

EPA  Regions  will  determine  whether 
a  state/tribe  has  submitted  an 
"adequate"  program  based  on  the 
interpretation  outlined  above.  EPA  will 
provide  more  specific  criteria  for  this 
evaluation  when  it  proposes  the  State/ 
Tribal  Implementation  Rule.  States/ 
Tribes  must  satisfy  all  of  these 
requirements  for  all  elements  of  a 
MSWLF  program  before  they  receive 
full  approval  for  a  MSWLF  program. 

B.  State  of  Connecticut 

On  April  1, 1993,  the  State  of 
Connecticut  submitted  a  final 
application  for  adequacy  determination 
for  Connecticut's  municipal  solid  waste 
landfill  permit  program.  On  August  6, 
1993.  EPA  published  a  tentative 
determination  of  adequacy  for  all 
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portions  of  Connecticut's  program. 
Further  background  on  the  tentative 
determination  of  adequacy  appears  in 
the  August  6. 1903  Federal  Register 
notice  (58  FR  42071). 

Along  with  the  tentative 
determination,  EPA  announced  the 
availability  of  the  application  for  public 
comment.  In  addition,  a  public  hearing 
was  tentatively  scheduled.  Due  to 
requests  from  commentors.  a  public 
hearing  was  held  on  September  23, 
1993,  at  the  state  Legislative  Office 
Building,  in  Hartford,  Connecticut.  The 
State  particifwted  in  the  public  hearing 
held  by  the  EPA. 

C  Public  Comment 

EPA  recp'ved  the  following  written 
»nd  oral  public  conunents  on  the 
1  mtative  determination  of  adequacy  for 
e  onnecticut's  MSWLF  permit  program. 
Two  commentors  questioned  whether 
Connecticut's  program,  particularly  its 
s-iting  and  design  policies,  more  than 
iiinimally  satisfies  40  CFR  part  258 
requirements  for  RCRA  approval.  In 
reviewing  Connecticut's  program,  it  was 
not  the  position  of  EPA  to  differentiate 
between  that  which  is  minimally 
required  for  approval,  and  that  whidi 
may  in  feet  exceed  minimum 
requirements.  EPA's  role  is  to  evaluate 
the  state's  programs  and  decide  if  the 
state's  requirements  are  no  less  stringent 
than  the  Federal  requirements  at  40  CFR 
part  258,  thus  ensuring  safe  disposal  of 
Municipal  Solid  Waste.  Although 
Connecticut  may  have  an  alternate 
strategy  to  MSW  disposal.  EPA  has  no 
authority  to  prevent  a  state  from  taking 
a  more  restrictive  siting  and  design 
policy. 

Three  commentors  indicated  that 
Connecticut  Department  of 
Environmental  Protection  (DEP)  policies 
on  permitting,  siting,  design, 
groundwater  monitoring,  and  corrective 
action  for  MSWLFs  are  controversial 
and  should  be  allowed  changes  through 
the  legislative  process,  if  needed. 
Nothing  precludes  discussion  and 
changes  to  the  existing  program  by  the 
legislature.  However,  in  order  to 
maintain  today's  approval,  any  changes 
must  be  approved  by  EPA. 

Another  commentor  questioned  four 
of  the  permitting  standards.  The  four 
permitting  standards  require:  the  owner/ 
operator  to  own  or  control  the  area  for 
which  the  quality  of  groimdwater  would 
be  affected;  the  use  of  the  worst  case 
scenario  in  which  there  is  no  liner,  the 
use  of  maximum  pollutant 
concentrations  in  leachate;  and  the 
elimination  of  attenuation  prior  to 

discharge.  

The  provisions  in  40  CFR  258.55(g) 
require  that  the  owner/operator  must 


notify  all  property  ovmers  whose  land 
has  been  impacted  by  contaminants  that 
have  migrated  off-site.  40  CFR  258.55 
also  requires  an  assessment  of  corrective 
measures  for  that  contnmination.  EPA 
interprets  these  provisions  to  require 
that  an  owner/operator  shall  not  impact 
the  quality  of  groundwater  beyond  its 
facility  boundary.  The  provision 
requiring  a  point  of  compliance  in  40 
CFR  258.40(d)  clarifies  the  Agency's 
position.  Regarding  the  worst  case 
conditions  of  no  liner,  maximum 
pollutant  concentrations  in  leachate. 
and  no  attenuation  prior  to  discharge, 
these  conservative  assumptions  are 
critical  to  the  EPA's  approval  of  the  dual 
liner  and  dual  leachate  collection 
system  used  by  the  State. 

Further,  the  commentor  asserts  the 
State's  groundwater  monitoring  strategy 
more  than  minimally  satisfies  the 
requirements  for  approval.  The  strategy 
requires  that  monitoring  be  conducted 
at  the  limits  of  the  zone  of  influence  in 
addition  to  the  150  meter  point  of 
compliance.  Monitoring  at  the  150 
meter  point  of  compliance  is  satisfied  by 
the  state's  strategy,  and,  nothing 
precludes  a  strategy  which  may  be 
considered  more  protective  than  the 
Federal  Criteria. 

In  addition,  the  commentor 
questioned  the  state's  criteria  for 
implementation  of  corrective  measures 
which  requires  corrective  action  when 
constituents  in  the  groundwater  ere 
detected  in  any  concentration  above 
background.  As  described  earlier,  EPA 
has  determined  that  the  state's 
groundwater  monitoring  strategy 
complies  with  the  requirements  of  40 
CFR  part  258.  Additionally,  Connecticut 
requires  monitoring  of  more  indicafor 
parameters  than  just  those  listed  in 
Appendix  I  and  n  of  the  Federal 
Criteria.  The  State  has  the  authority  to 
adopt  a  strategy  that  is  more  stringent 
than  the  Federal  Criteria. 

Two  commentors  expressed  concern 
over  the  State's  use  of  guidance  in 
meeting  the  requirements  for  full 
approval  of  Connecticut's  program^  A 
State/Tribe's  guidance  documents  may 
be  used  to  supplement  laws  and 
regulations  if  the  State/Tribe 
demonstrates  that  the  guidance  can  be 
used  to  develop  enforceable  permits 
which  will  ensure  compliance  with  40 
CFR  part  258.  The  State  of  Connecticut 
has  demonstrated  that  the  use  of 
guidance  in  the  development  of 
enforceable  permits  is  allowed  by  State 
law  and  may  be  used  to  develop 
enforceable  permits  which  will  ensure 
compliance  with  40  CFR  part  258. 

One  commentor  questioned  whether 
the  State's  solid  waste  management  plan 
meets  Federal  requirements.  EPA 


evaluated  the  solid  waste  management 
plan  and  determined  that  the  State's 
implementation  of  the  plan  has  no  effect 
on  the  requirements  for  approval  under 
40  CFR  part  258. 

One  commentor  currently  owns  and 
operates  a  landfill  in  Connecticut.  Due 
to  a  groundwater  classification  adopted 
by  the  State,  the  facility  will  have  to 
either  ask  the  state  to  administratively 
change  its  groundwater  classification  for 
the  facility  or  face  closure.  The 
commentor  has  urged  the  EPA  to 
encourage  the  State  of  Connecticut  to 
work  with  the  landfill  owners/operators 
on  this  issue.  The  Federal  regulations 
for  MSWLFs  do  not  specifically  require 
that  landfills  close,  unless  they  do  not 
meet  the  airport,  Ooodplain  and 
unstable  area  requirements  of  40  CFR 
258.16(a).  EPA  does  not  have  the 
authority  to  prevent  the  State  of 
Connecticut  from  imposing  closure 
requirements  that  may  be  more 
protective  of  human  health  and  the 
environment  than  those  specified  in  40 
CFR  part  258. 

One  commentor  maintained  that  the 
use  of  the  draft  State/Tribal 
Implementation  Rule  (STIR)  as  guidance 
violates  the  Administrative  Procedure 
Act  (APA)  requirements  that  a  rule  must 
go  through  notice  and  opportunity  for 
comment.  EPA  does  not  believe  that  it 
is  violating  any  requirements  of  the 
APA.  The  Agency  is  not  utilizing  the 
draft  STIR  as  a  regulation  which  binds 
either  the  Agency  or  the  states/tribes. 
Instead,  EPA  is  using  the  draft  STIR  as 
guidance  for  evaluating  state/tribal 
permit  programs  and  maintains  its 
discretion  to  approve  state/tribal  permit 
programs  utilizing  the  draft  STIR  and/or 
other  criteria  which  assures  compliance 
with  40  CFR  part  258. 

In  addition,  members  of  the  public 
have  an  opportunity  to  comment  on  the 
criteria  by  which  EPA  assures  the 
adequacy  of  state/tribal  MSWLF  permit 
programs,  because  the  Agency  discusses 
the  criteria  for  approval  of  a  permit 
program  when  it  publishes  each 
tentative  determination  notice  in  the 
Federal  Register.  In  the  tentative 
determination  notice  for  approval  of 
Connecticut's  permit  program,  the 
Agency  set  forth  for  public  comment  the 
requirements  for  an  adequate  permit 
program  (See  58  FR  41274). 


Federal  Register  /  Vol.  58,  No.  239  /  Wednesday,  December  15.  1993  /  Notices  65593 


D.  Decision 

After  reviewing  the  public  comments, 
I  conclude  that  the  State  of 
Connecticut's  application  for  adequacy 
determination  meets  all  of  the  statutory 
and  regulatory  requirements  established 
by  RCRA.  Accordingly,  the  State  of 
Connecticut  is  granted  a  determination 


of  adequacy  for  all  portions  of  its 
municipal  solid  waste  permit  program. 
Connecticut  will  be  using  alternate, 
but  equally  effective  methods,  to  ensure 
that  provisions  which  are  technically 
comparable  and  no  less  stringent  than 
the  revised  Federal  Criteria  are  being 
applied  in  Connecticut.  The  revised 
Guidelines  for  Engineering  Evaluations 
of  Solid  Waste  Disposal  Areas  are 
applicable  to  all  existing  MSWLFs  and 
to  all  MSWLF  permit  applications 
effective  July  1. 1993.  To  ensure 
compliance  with  all  of  the  revised 
Federal  Criteria,  Connecticut  has 
revised  its  existing  Guidelines  for 
Engineering  Evaluations  of  Solid  Waste 
Disposal  Areas  in  the  following  areas, 
and  will  implement  its  MSWLF  permit 
program  through  enforceable  permit 
conditions. 

1.  Connecticut  has  revised  its  current 
permit  requirements  with  the  adoption 
of  the  following  definitions  as  required 
by  the  revised  Federal  Criteria,  (40  CFR 
258.2):  active  life,  active  portion,  owner, 
saturated  zone,  state,  and  waste 
management  unit  boimdary. 

2.  Connecticut  has  revised  its  current 
permit  requirements  to  comply  with  the 
new  location  restrictions  of  40  CFR 
258.10,  258.11.  258.12.  258.13.  258.14. 
258.15,  and  258.16,  which  pertain  to 
airport  safety,  floodplains,  wetlands, 
fault  areas,  seismic  impact  zones, 
unstable  areas  and  closure  of  existing 
MSWLF  units. 

3.  Connecticut  has  revised  its  current 
permit  requirements  to  comply  with  the 
new  operating  criteria  of  40  CFR  258.20. 
258.23.  258.26,  258.28,  258.29,  which 
describe  procedures  for  excluding  the 
receipt  of  hazardous  waste,  explosive 
gases  control,  run-on/run-off  control 
systems,  liquids  restrictions,  and 
recordkeeping  requirements. 

4.  Connecticut  has  revised  its  current 
permit  requirements  to  comply  with  the 
new  groundwater  monitoring  and 
corrective  action  requirements  of  40 
CFR  258.50,  258.54,  258.55.  258.56, 
258.57,  which  describe  applicability, 
detection  and  assessment  monitoring 
programs,  assessment  of  corrective 
measures,  and  selection  of  remedy. 

5.  Connecticut  has  revised  its  current 
permit  requirements  to  comply  with  the 
new  closure  and  post-closure  care 
requirements  of  40  CFR  258.60,  and 
258.61. 

6.  Connecticut  has  revised  its  current 
permit  requirements  to  comply  with  the 
new  financial  assurance  requirements  of 
40  CFR  258.70.  258.71.  258.73,  258.74. 
which  describe  applicability  and 
effective  date,  financial  assurance  for 
closure,  corrective  action,  and  allowable 
mechanisms. 


The  State  of  Connecticut  is  not 
asserting  jurisdiction  over  Indian  land 
recognized  by  the  United  States 
government  for  the  purpose  of  this 
notice.  Tribes  recognized  by  the  United 
States  government  are  also  required  to 
comply  with  the  terms  and  conditions 
found  at  40  CFR  part  258. 

Section  4005(a)  of  RCRA,  42  U.S.C. 
6945(a)  provides  that  citizens  may  use 
the  citizen  suit  provisions  of  section 
7002  of  RCRA,  42  U.S.C.  6972  to  enforce 
the  Federal  MSWLF  criteria  in  40  CFR 
part  258  independent  of  any  state/Tribal 
enforcement  program.  As  EPA 
explained  in  the  preamble  to  the  final 
MSWLF  criteria.  EPA  expects  that  any 
owner  or  operator  complying  with 
provisions  in  a  state/tribal  program 
.approved  by  EPA  should  be  considered 
to  be  in  compliance  with  the  Federal 
Criteria.  See  56  FR  50978.  50995 
(October  9. 1991). 

Today's  action  takes  effect  on  the  date 
of  publication.  EPA  believes  it  has  good 
cause  under  section  553(d)  of  the 
Administrative  Procedure  Act,  5  U.S.C 
553(d),  to  put  this  action  into  effect  leSs 
than  30  days  after  publication  in  the 
Federal  Register.  All  of  the 
requirements  and  obligations  in  the 
State's  program  are  already  in  effect  as 
a  matter  of  state  law.  EPA's  action  today 
does  not  impose  any  new  requirements 
that  the  regulated  community  must 
begin  to  comply  with.  Nor  do  these 
requirements  become  enforceable  by 
EPA  as  Federal  law.  Consequently,  EPA 
finds  that  it  does  not  need  to  give  notice 
prior  to  making  its  approval  effective. 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  section  6  of  Executive 
Order  12866. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  this 
approval  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  It  does  not 
impose  any  new  burdens  on  small 
entities.  This  notice,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

Authority:  This  notice  is  issued  under  the 
authority  of  section  4005  of  the  Solid  Waste 
Disposal  Act  as  amended:  42  U.S.C.  6946. 

Patricia  L.  Meaney. 

Acting  Regional  Administrator. 

(FR  Doc.  93-30576  Filed  12-14-93;  8:45  ami 

BILLING  COOC  6540-40-F 


[OPP^0034«:  FRL-4182-4 

Guidance  for  Pesticides  and  Ground 
Water  State  Management  Plans;  Notice 
of  Availability 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  announces  the 
availability  of  EPA's  final  guidance  for 
developing  pesticide  State  Management 
Plans  (SMPs).  The  Guidance  for 
Pesticides  and  Ground  Water  State 
Management  Plans  provides  assistance 
to  states  in  developing  Pesticide  SMPs 
to  protect  groimd  water  from 
contamination  that  may  result  in 
adverse  effects  to  human  health  or  the 
environment  and  to  promote  a  degree  of 
national  consistency  among  state  plans. 
States  will  be  required  to  develop 
Pesticide  SMPs  through  a  chemical- 
specific  regulatory  action. 
ADDRESSES:  Copies  of  the  State 
Mangement  Plan  Guidance  are  available 
at  the  public  docket  in  Rm.  1132. 
Crystal  Mall  #2. 1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202. 
Telephone  number:  703-305-5805. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Linda  Strauss,  Field  Operations 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location  and  telephone 
number:  Rm.  1100,  Crystal  Mall  #2. 
1921  Jefferson  Davis  Highway,  Crystal 
City,  VA  22202,  703-305-5239. 
SUPPLEMENTARY  INFORMATION:  EPA 
intends  to  propose  for  public  comment 
regulations  that  designate  individual 
pesticides  to  be  subject  to  EPA- 
approved  State  Management  Plans  as  a 
condition  of  their  legal  sale  and  use. 

List  of  Subjects 

Environmental  protection. 

Dated:  December  9, 1993. 
Susan  H.  Way  land. 

Acting  Director,  Office  of  Pesticide  Programs. 
[FR  Doc.  93-30577  Filed  12-14-93;  8:45  am) 
BILLINO  CODE  6560-60-F 

[OPP-34048;  FRL  4744-.3] 

Notice  Of  Receipt  of  Requests  for 
Amendments  To  Delete  Uses  in  Certain 
Pesticide  Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA)# 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide, 
Fungicide  and  Rodenticide  Act  (FIFRA), 
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Davis  Highway,  ArUngton.  VA  22202. 
(703) 305-«761. 

SUPPLBIENTARY  MFOfttlATiaN: 

L  iBtrodoctioa 

Section  6(fXl)  of  FIFKA  provides  that 
a  registrant  of  a  pesticide  product  may 
at  any  time  request  that  any  of  its 
pesticide  registrations  be  amended  to 
delete  one  or  more  uses.  The  Act  further 
provides  that,  before  acting  on  the 
request.  EPA  must  publish  a  notice  of 
receipt  of  any  such  request  in  the 
Federal  Renter.  Thereafter,  the 
Administrator  may  approve  such  a 
request 


as  amended,  EPA  1«  issuiiig  a  notice  of 
receipt  of  request  for  amendment  by 
registrants  to  delete  uses  in  certain 
pesticide  registrations. 

DATES:  Unless  a  request  is  withdrawn, 
the  Agency  will  approve  these  use 
deletions  and  the  deletions  will  become 
effective  on  March  15, 1904. 

FOR  FURTMEA  MFORMAHON  CONTACT:  By 
mail:  James  A.  HoUins,  Office  of 
Pestidde  Programs  (7502C). 
Environmental  Protection  Agency.  401 
M  Street.  SW.  Washington.  DC  20460. 
Office  kicatioa  for  commercial  courier 
delivery  and  telephone  number  Room 
216,  Crystal  Mall  Na  2. 1921  Jefferson 

Table  1 .  —  REGiSTRAiiONS  with  Reouests  for  Amenoments  to  delete  uses  in  certain  Pest^cioe  registrations 


n.  Intent  To  Delete  Usee 

This  notice  announces  receipt  by  the 
Agency  of  applications  from  registrants 
to  delete  uses  in  the  eight  pesticide 
registrations  listed  in  ^e  following 
T^le  1.  These  registrations  are  listed  by 
registration  niunber,  product  names  and 
the  specific  uses  deleted.  Users  of  these 
products  who  desire  continued  use  on 
crops  or  sites  being  deleted  should 
contact  the  applicable  registrant  before 
March  15. 1994,  to  discuss  withdrawal 
of  the  applications  for  amendment  This 
90  day  period  will  also  permit 
interested  members  of  the  public  to 
intercede  with  registrants  prior  to  the 
Agency  approval  of  the  deletion. 


EPA  Ragistiatton 

No. 


000004-00059 

000004-00355 
034704-00206 

050634-OOOOe 

060634-00023 
050534-00157 
050534-00188 
050634-00204 


PioductName 


Bonide  FfuN  Tree  Spray 

Bonide  Home  Orchard  Spray 

Clean  Crap  MalalhlorVIMhoxycNor  Spray 

BRAVO  500 
BRAVO  W-75 
BRAVO  90DG 
BRAVO  720 
BRAVO  ZN 


Delete  From  Label 


Cherries,  aprtcots,  peaches,  grapes. 
Cherries,  peaches. 

Apples,  asparagus,  carrots,  melons,  peara,  plums,  prurws,  pumpHrw,  soy- 
beans, ««tarmetorw. 

Onions  (green  tajncNng).  leeks,  shallots. 
Green  onions. 

Oniona  (graan  bunching),  leeks,  shaMs. 

Onk)ns  (green  bunching),  leeks,  shaHots. 

I  Ontons  (green  bunching),  leeks,  shaltote. 


The  following  Table  2  includes  tiie  names  and  addresses  of  record  for  all  registrants  of  the  products  in  Table 
1.  in  sequence  by  EPA  company  number. 

Table  2,  —  registrants  Requesting  Amendments  to  Delete  Uses  in  Certain  Pesticide  Registrations 


Com- 
pany No. 


000004 

034704 
050534 


CorT^)any  Name  and  Address 


Bonide  Products  Inc.  2  Vtwz  Avenue,  Yorkvla,  NV  13496. 

Plane  Chemteal  Co,  c/o  WRIam  M.  MaNborg,  P.O.  Box  667, 419  18»»  Street  Greeley.  CO  80632. 

ISK  Btotech  Corporalton.  P.O.  Bon  8000,  5966  Heisiey  Road.  Mentor.  OH  44061. 


ni.  Existing  Stocks  ProvWam 

The  Agency  has  authorized  registrants 
to  sell  or  distribute  product  under  the 
previously  approved  labeling  for  a 
period  of  18  months  after  approval  of 
the  revision,  imless  other  restrictions 
have  been  imposed,  as  in  special  review 
actions. 

ListofSab|acU 

Environmental  protection.  Pesticides 
and  pest,  product  registrations. 

Dated:  December  1, 1993. 

Douglas  D.  Campt. 

Director.  Office  of  Pesticide  Programs. 

IFR  Doc.  93-30212  Filed  12-14-93;  8;4S  am] 

■KlMaOOOK 


[OPP-M3408;  FRL-4741-1] 

Tlflon  Imwvation  Corp.;  Approval  of  a 
Patticida  Product  Ragiatratlon 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  This  notice  announces 
Agency  approval  of  an  application 
submitted  by  Tifton  Innovation 
Corp<vation.  to  register  the  pesticide 
product  DR.  BIOSEDGE  containing  an 
active  ingredient  not  included  in  any 
previous^  registered  prodiurt  pursuant 
to  the  provisions  of  section  3(c)(5)  of  the 
Federd  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 
FOR  FURTHER  INFORMATKM  CONTACT:  By 

mail:  Sidney  C.  Jackson.  Acting  Product 


Manager  (PM)  21,  Registration  Division 
(750SC),  Office  of  Pesticide  Programs. 
401  M  St.  SW.,  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Rm.  227.  CM  «2,  Environmental 
Protection  Agency.  1921  Jefierson  Davis 
Hwy.  Arlington.  VA  22202,  (703-305- 
6900). 

SUPPLEMENTARY  MFORMATION:  EPA 

issued  a  notice,  published  in  the 
Federal  Register  of  September  2, 1992 
(57  FR  40186).  which  announced  that 
Tifton  Innovation  Corp.,  P.O.  Box  1753, 
Hi^iway  82  West,  Tifton,  GA  31793, 
had  submitted  an  application  to  register 
the  pesticide  product  DR.  BIOSEDGE 
(File  Symbol  65263-R),  containing  a 
n6w  active  ingredient  Puccinia 
canaliculata  spores  (ATCC  #40199)  at 
90  percent,  an  active  ingredient  not 
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included  in  any  previously  registered 
product. 

The  application  was  approved  on 
October  4, 1993,  as  DR.  BIOSEDGE  for 
use  in  all  crop  areas  to  control  yellow 
nutsedge  weeds  (EPA  Registration 
Number  65263-1). 

The  Agency  has  considered  all 
required  data  on  the  risks  associated 
with  the  proposed  use  of  Puccinia 
canaliculata  spores  (ATCC  #40199),  and 
information  on  social,  economic,  and 
environmental  benefits  to  be  derived 
from  such  use.  Specifically,  the  Agency 
has  considered  the  nature  of  the 
chemical  and  its  pattern  of  use, 
application  methods  and  rates,  and  level 
and  extent  of  potential  exposure.  Based 
on  these  reviews,  the  Agency  was  able 
to  make  basic  health  and  safety 
determinations  which  show  that  use  of 
Puccinia  canaliculata  spores  (ATCC 
#40199)  when  used  in  accordance  with 
widespread  and  commonly  recognized 
practice,  will  not  generally  cause 
unreasonable  adverse  effects  on  the 
envirofiment. 

More  detailed  information  on  this 
registration  is  contained  in  a  Chemical 
Fact  Sheet  on  Puccinia  canaliculata 
spores  (ATCC  #40199). 

A  copy  of  this  fact  sheet,  which 
provides  a  summary  description  of  the 
chemical,  use  patterns  and 
formulations,  science  findings,  and  the 
Agency's  regulatory  position  and 
rationale,  may  be  obtained  from  the 
National  Technical  Information  Service 
(NTIS),  5285  Port  Royal  Road. 
Springfield,  VA  22161. 

In  accordance  with  section  3(c)(2)  of 
FIFRA,  a  copy  of  the  approved  label  and 
the  list  of  data  references  used  to 
support  registration  are  available  for 
public  inspection  in  the  office  of  the 
Product  Manager.  The  data  and  other 
scientific  information  used  to  support 
registration,  except  for  material 
specifically  protected  by  section  10  of 
FIFRA.  are  available  for  public 
inspection  in  the  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Rm.  1132,  CM  #2. 
Arlington,  VA  22202  (703-305-5805). 
Requests  for  data  must  be  made  in 
accordance  with  the  provisions  of  the 
Freedom  of  Information  Act  and  must 
be  addressed  to  the  Freedom  of 
Information  Office  (A-101),  401  M  St., 
SW.,  Washington.  DC  20460.  Such 
requests  should:  (1)  Identify  the  product 
name  and  registration  number  and  (2) 
specify  the  data  or  information  desired. 

.     Authority:  7  U.S.C.  136. 


List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests,  Product  registrations. 
Dated:  November  4, 1993. 

Susan  H.  Wayland, 

Acting  Director,  Office  of  Pesticide  Programs. 

(PR  Doc.  93-30213  Filed  12-14-93;  8:45  am] 

BILUNG  COOE  6S<0-60-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

December  8, 1993. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirement  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service.  Inc.,  2100  M  Street.  NW.,  suite 
140,  Washington.  DC  20037  (202)  857- 
3800.  For  further  information  on  this 
submission  contact  Judy  Boley,  Federal 
Communications  Commission  (202) 
632-0276.  Persons  wishing  to  comment 
on  this  information  collection  should 
contact  Timothy  Fain,  Office  of 
Management  and  Budget,  room  3235 
NEOB.  Washington,  DC  20503  (202) 
395-3561. 

0^tB  Number:  3060-0472. 

Title:  470-512  Ivfflz  Mobile  Loading. 

Fonn  Number:  FCC  Form  60271. 

Act/on;  Extension  of  a  currently 
approved  collection. 

Respondents:  Individuals  or 
households,  state  or  local  governments, 
nonprofit  institutions  and  businesses  or 
other  for-profit  (including  small 
businesses). 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Estimated  Annual  Burden:  250 
responses;  .25  hours  average  burden  per 
response;  63  hours  total  annual  burden. 

Needs  and  Uses:  The  information 
contained  on  FCC  Form  60271  is 
required  by  47  CFR  90.313.  Licenses  are 
required  to  notify  the  Commission, 
within  8  months  of  license  grant,  of  the 
actual  number  of  mobile  units  in 
operation.  The  data  is  used  by 
Commission  staff  in  determining  full 
capacity  channel  loading,  making 
frequencies  available  for  assignment  and 
modifying  or  canceling  licenses.  The 
data  collected  ensures  licensees  are  not 
authorized  for  more  mobiles  than  they 
are  actually  using. 


FederalCommunications  Conunission. 

WUliam  F.  Caton, 

Acting  Secretary. 

(PR  Doc.  93-30541  Filed  12-4-93;  8:45  am] 

BILimC  CODE  STIt-OI-M 


[Report  No.  1992] 

Petitions  for  Reconsideration  and 
Clarification  of  Actions  in  Rulemaking 
Proceeding 

December  13. 1993. 

Petitions  for  reconsideration  and 
clarification  have  been  filed  in  the 
Commission  rulemaking  proceeding 
listed  in  this  Public  Notice  and 
published  pursuant  to  47  CFR 
§  1.429(e).  The  full  text  of  these 
documents  are  available  for  viewing  and 
copying  in  room  239, 1919  M  Street, 
NW..  Washington.  DC  or  may  be 
purchased  from  the  Commission's  copy 
contractor  ITS.  Inc.  (202)  857-3800. 
Opposition  to  these  petitions  must  be 
fijed  within  15  days  of  the  date  of 
public  notice  of  the  petitions  in  thr 
Federal  Register.  See  §  1.4(b)(1)  of  die 
Commission's  rules  (47  CFR  1.4(b)(1)). 
Replies  to  an  opposition  must  be  filed 
within  10  days  after  the  time  for  filing 
oppositions  has  expired. 

Subject:  Amendment  of  the  Commission's 
Rules  to  Establish  New  Personal 
Communications  Services  (GEN  Docket  No. 
90-314,  RM-7140.  RM-7175.  RM-7618). 

Filed  By:  Gene  A.  Bechte',  Attorney  for 
Advanced  Cordless  Technologies  on  11-22- 
93  (and  Supplement  filed  on  11-23-93). 

Filed  By:  Robert  J.  Miller.  Attorney  for 
Alcatel  Networlt  System.  Inc.  on  12-08-93. 

Filed  By:  David  L.  Nace,  Attorney  for 
Alliance  of  Rural  Area  Telephone  and 
Cellular  Service  Providers  on  12-08-93. 

Filed  By:  J.  Barclay  Jones.  Vice  President. 
Engineering  for  American  Personal 
Communications  on  12-08-93. 

Filed  By:  Wayne  V.  Black.  Attorney  for 
American  Petroleum  Institute  on  12-08-93. 

Filed  By:  Francine  J.  Berry.  Attorney  for 
American  Telephone  and  Telegraph  on  12- 
08-93. 

Filed  By:  Frank  M.  Panek,  Attorney  for 
Ameritech  on  12-oa-93. 

Filed  By:  Glenn  S.  Richards,  Attorney  for 
AMSC  Subsidiary  Corporation  on  12-08-93. 

Filed  By:  Alane  C.  Weixel,  Attorney  for 
Anchorage  Telephone  Utility  on  12-08-93. 

Filed  By:  )ames  F.  Lovette  for  Apple 
Computer.  Inc.  on  12-08-93. 

Filed  By:  James  R.  Rand,  Executive 
Director  for  Association  of  Public  Safety 
Conmiunications  Official  on  12-08-93. 

Filed  By:  James  H.  Baker,  Attorney  for  Bell 
Atlantic  Personal  Communications.  Inc.  on 
12-08-93. 

Filed  By:  William  B.  Barfield,  Attorney  for 
BellSouth  Corporation  on  12-08-93. 

Filed  By:  Robert  M.  Jaclison,  General 
Partner  for  Blooston,  Mordorfsky.  Jackson  & 
Dickens  on  12-08-93. 
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Filed  By:  R.  PhilKp  Baker.  EMOrtiv*  Vice 
President  for  Chickasaw  Telephone  Co.; 
Qncinnati  Bell  Telephone  Co4  Illinois 
C&nsolidated  Telephone  Co.;  Milling 
Telephone  Co.;  and  RosevtUe  Telephone  Co. 
on  12-08-93. 

Filed  By:  David  A.  LaFuria,  Attorney  few 
Columbia  Cellular  Corp.  on  12-0ft-93. 

Filed  By:  Laura  H.  Phillips.  Attorney  far 
Comcast  Corporation  on  12-08^93. 

Filed  By:  Utocy  ).  Thompson.  Attorney  kn 
COMSAT  Corporation  on  12-08-93. 

Filed  By:  Barry  R.  Rubens.  Manager- 
Regulatory  Affairs  for  Concord  Telephone  Co. 
on  12-08-93. 

Filed  By:  Michael  F.  Altschul.  Vice 
President,  General  Counsel  for  Cellular 
Telecommunications  Industry  Association  on 
12-08-9.3. 

Filed  By:  Harokl  K.  McCombs.  Jr.  far 
Duncan.  Weinberg,  Milier  *  Pembroke,  P.  C 
on  11-22-93. 

Filed  By:  David  C  latlow.  Attorney  for 
Ericsson  Corporation  on  12-08-93. 

Filed  By:  Audrey  P.  Rasmussen.  Attorney 
for  Florida  Celhilar  RSA  Limited  Partnership 
on  11-22-93  (Erratum  fil«l  on  12-«3-93). 

Filed  By:  Kathy  L  Shobert.  Director 
Federal  Regulatory  Affairs  for  Central 
Communications,  Inc.  on  12-08-93. 

Filed  By:  Carl  W.  Northrop,  Attomoy  for 
Geoige  E.'Murray  oo  12-08-93. 

Filed  By:  Gail  L.  Polivy,  Attorney  for  GTB 
S^fvice  Corporation  on  12-08-93. 
'  Filed  By  |ames  U.  Troup,  Attorney  for 
Iowa  Network  Services  on  12-08-93. 

Filed  By:  Michael  Kiltea.  President  of 
Killen  &  Associates,  Inc.  on  11-24-93. 

Piled  By:  Chandos  A,  Rypinski,  President 
of  LACE.  Inc.  on  12-08-93. 

Filed  By:  Scott  K.  Morris.  Vice  Ptesident- 
Law  for  McCaw  Cellular  Communications. 
Inc.  onl  2-08-93. 

Filed  By:  Larry  A.  Blosser.  Attorney  for 
MCI  Telecommunications  Corporation  on 
12-08-93. 

Filed  By:  Timothy  E.  Welch.  Attorney  far 
Mebtel.Iiic.  on  11-19-93. 

Filed  By:  Larry  S.  Solomon,  Attorney  for 
Metricom.  Inc.  on  12-08-93. 

Filed  By:  Michael  D.  Kennedy,  Dfrector 
Regulatory  Relations  for  Motorola,  Inc.  on 
12-08-93. 

Filed  By:  Paul  R.  Schwdler.  Assistant  Chief 
Regulatory  Counsel  for  the  Manager  of  the 
National  Communications  System  on  12-08- 
93. 

Filed  By:  David  Cosson,  Attorney  for 
National  r*ilephone  Cooperative  Association 
on  12-08-93. 

Filed  By:  Edward  R.  Wholl.  Attorney  for 
NYNEX  Corpt^-ration  on  12-08-93. 

Piled  By:  Robert  S.  Foosaner,  Senior  Vice 
President.  Government  Affairs  for  Nextel 
Communications,  Inc.  on  11-18-93. 

Filed  By:  Stephen  L  Goodman.  Counsel  for 
Northern  Telecom  Inc.  on  12-08-93. 

Filed  By:  Lisa  M.  Zaina,  Attorney  for 
Organization  for  the  Protection  and 
Advancement  of  Small  Telephone 
Companies  on  12-Ofr-93. 

Filed  By;  Theresa  L.  Cabral,  Attorney  for 
Pacific  Bell  and  Nevada  Bell  on  12-08-93. 

Filed  By:  David  L.  Nace,  Attorney  for 
Pacific  Telecom  Cellular,  Inc.  on  12-08-93. 

Filed  By:  Pamela ).  Riley  far  PacTel 
Corporation  on  12-08-93. 


Filed  By:  Ronald  L.  Plesser,  Caonsel  for 
PCS  Action,  Inc  on  12-08-93. 

Filed  By:  Susan  R.  Athari,  Counsel  for 
Pegasus  Communications,  Inc.  on  12-08-93. 
Filed  By:  E  Ashton  Johnston.  Attorney  for 
Personal  Network  Services  Corp.  on  12-08- 
93. 

Filed  By:  fohn  W.  Hunter,  Attorney  for 
PMN.  Inc.  oo  12-0«-«3. 

Filed  By:  John  Heame.  Chairman  of  Point 
Communications  Company  on  12-08-93. 

Filed  By:  John  A.  Prandergast.  Attorney  for 
Radiofone,  Inc.  on  12-08-93. 

Filed  By:  Linda  C  Sadler,  Manager- 
Governmental  A^rs  for  Rockwell 
International,  Inc.  on  12-08-93. 

Filed  By:  Caressa  D.  Bannat.  Attorney  for 
Rural  Celhilar  Association  on  12-08-93. 

Filed  By:  Paula  J.  Fulks.  Attorney  for 
Southwestern  Boll  on  12-08-93. 

Filed  By:  Margaret  M.  Charles,  Attorney  for 
Spectralink  Corporation  on  1 2-08-93. 

Filed  By:  Jay  C  Keithley,  Attorney  for 
Sprint  Corporation  on  12-08-93  (and 
correction  filed  on  12-9-93). 

Filed  By:  W.  Scott  McCollough,  Assistant 
Attorney  General  fiw  Texas  Advisory 
Commission  on  Emergency  Communications 
on  12-08-93  land  supplement  filed  12-08- 
93). 

Filed  By:  Eric  Schimmel.  Vice  President  for 
Tek-comnaunications  industry  Association 
(TiA) — Fixed  Point-to-Point  Communication 
Section  of  the  Network  Equipment  Division 
on  12-08-93. 

Filed  By:  Eric  Schimmel,  Vice  President  for 
Telecommunications  Industry  Association 
ijlAk) — Mobile  and  Personal  Communications 
Division  on  12-08-93. 

Filed  By:  George  Y.  Wheeler,  Attorney  for 
Telephone  and  Data  Systems,  Inc.  on  12-08- 
93. 

Filed  By:  Thomas  A.  Stroup,  Attorney  for 
Telocator  on  1 2-08-93. 

Filed  By:  Richard  Rubin,  Attorney  for  Time 
Warner  Telecommunications  on  12-08-93. 
Filed  By:  Stephen  D.  Baruch,  Attorney  for 
TRW.  Inc.  on  1 2-08-93. 

Filed  By:  Stephen  G.  Kraskia.  AMorfiey  for 
U.S.  Intelco  Networks,  Inc  on  12-08-93. 

Filed  By:  Jeffrey  S.  Bork,  Attorney  for  US 
West  on  12-08-93. 

Filed  By:  R.  Michael  Senkowski.  Attorney 
for  UTAM.  Inc  on  12-08-93. 

Filed  By:  Jeffrey  L.  Sheldon,  General 
Counsel  for  Utilities  Telecommunications 
Council  on  12-08-93. 

Filed  By:  R.  Michael  Senkowski,  Attorney 
for  WlNfomra  on  12-08-93.    , 
Federal  Communications  Commission. 
William  F.  Calon, 
Acting  Secretary. 

IFR  Doc  93-30710  Filed  12-14-93;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

The  Daf-lchi  Kangyo  Bank,  et  aL; 
Acquisition  of  Company  Engaged  in 
Permissible  Nonbanldng  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 


225.23(a)(2)  or  (f)}  for  the  Board's 
approval  under  section  4{c)(B)  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
p  -oposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  ch*  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  3, 
1994. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning, 
Director,  Bank  Holding  Company)  101 
Market  Street.  San  Francisco,  California 
94105: 

1 .  The  Dai-lchi  Kangyo  Bank,  Tokyo, 
Jaf>an;  to  acquire  Barclays  Commercial 
Corporation.  Charlotte,  North  Carolina, 
and  thereby  engage  in  factoring  and 
asset-based  tending  by  making, 
acquiring  or  servicing  loans  or  other 
extensions  of  credit,  for  its  account  or 
for  the  account  of  others  pursuant  to  § 
'    225.25(b)(1);  and  operadng  a  collection 
agency  pursuant  to  §  225.25(b)(23)  of 
the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 

System,  December  9. 1993. 

Jeimiiin' ).  Johnson, 

Associate  Secretary  of  the  Board. 

IFR  Doc.  93-30533  Filed  12-14-93;  8:45  amj 
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Catherine  Finn,  et  at.;  Change  in  Bank 
Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

.   The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Re-serve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  January  3, 1994. 

A.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short.  Vice  President)  2200 
North  Pearl  Street,  Dallas.  Texas  75201- 
2272: 

1.  Catherine  Finn,  Dallas,  Texas,  and 
Shannon  Wood,  Refugio,  Texas;  to 
acquire  an  additional  32.3  percent  of  the 
voting  shares  of  Howland  Bancshares. 
Inc.,  Robstown,  Texas,  for  a  total  of  48.4 
percent,  and  thereby  indirectly  acquire 
The  Bank  of  Robstown,  Robstown. 
Texas. 

Board  of  Governors  of  the  Federal  Reserve 

Systom.  December  9, 1993. 

Jennifer  |.  |ohnson. 

Associate  Secretary  of  the  Board. 

IFR  Doc  93-30532  Filed  12-14-93;  8:45  am) 
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Hubco,  Inc.,  et  al.;  Formations  of; 
Acquisitions  by;  and  Mergers  of  Bank 
Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 


Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  January 
7, 1994. 

A.Federal  Reserve  Bank  of  New  York 
(William  L.  Rutledge,  Vice  President)  33 
Liberty  Street,  New  York.  New  York 
10045: 

J.  Hubco,  Inc.,  Union  City.  New 
Jersey;  to  acquire  100  percent  of  the 
voting  shares  of  the  successor  by  charter 
conversion  to  Statewide  Savings  Bank, 
SLA,  Jersey  City,  New  Jersey. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  Bradford  Bankshares,  Inc.,  Starke. 
Florida;  to  merge  with  CNB,  Inc.,  Lake 
City,  Florida,  and  thereby  indirectly 
acquire  CNB  National  Bank,  Lake  City, 
Florida. 

C  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  First  Carrol!  Bankshares,  Inc., 
Berryville.  Arkansas;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The  First 
National  Bank  of  Berryville,  Berryville, 
Arkansas. 

Board  of  Governors  of  the  Federal  Reserve 

System,  December  9, 1993. 

Jennifer  |.  Johnson, 

Associate  Secretary  of  the  Board. 

IFR  Doc.  93-30535  Filed  12-14-93:  8:45  am] 
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Northwest  Equity  Corp..  et  al.; 
Formations  of.  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies; 
and  Acquisitions  of  Nonbanking 
Companies 

The  companies  listed  in  this  notice 
have  applied  under  §  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.14) 
for  the  Board's  approval  under  section 
3  of  the  Bank  Holding  Company  Act  (12 
U.S.C.  1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  companies  have  also  applied 
under  §  225.23(a)(2)  of  Regulation  Y  (12 
CFR  225.23(a)(2))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 


Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  i>ermissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  othervyise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  applications  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  7. 
1994. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Northwest  Equity  Corp.,  Amery, 
Wisconsin;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Northwest  Savings 
Bank,  Amery,  Wisconsin. 

In  connection  with  this  application. 
Applicant  also  proposes  to  engage  in 
making,  acquiring,  or  servicing  loans  or 
other  extensions  of  credit  for  its  own 
account  or  the  account  of  others 
pursuant  to  §  225.25(b)(1)  of  the  Board's 
Regulation  Y. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri^l98: 

1.  Southeast  Bancshares,  Inc., 
Chanute,  Kansas;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Chetopa 
Bancshares.  Inc.,  and  thereby  indirectly 
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acqxxire  Chetope  State  B«nk.  Chetop*. 
Kansas;  Tliayer  Bancshans.  bic,  and 
thereby  indirectly  acquire  First  State 
Bank  ofThayer,  Kansas;  Erie 
Bankshares.  Inc.,  and  therflby  indirectly 
acquire  Home  State  Bank.  Erie.  Kansas; 
Stark  Bankshares.  Inc.  and  thereby 
indirectly  acqiiire  Stark  State  Bank. 
Stark.  Kansas;  Neosho  County 
Bancshares.  Inc  and  thereby  indirectly 
acquire  Bank  of  Commerce.  Chanute. 
Kansas;  and  First  Neodesha  Bancshares, 
Inc.  and  thereby  indirectly  acquire  First 
Neodesha  Bank.  Neodesha,  Kansas. 

In  connection  with  this  applicatioi. 
Applicant  also  proposes  to  engage  in  the 
sale  of  credit-related  life  and  accident 
and  health  insxirance  pursuant  to  8 
225.25{b)(l)  of  the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reaarve 

System,  December  9, 1093. 

fennifer  ].  lohnaaD. 

Associate  Secretary  of  the  Boatd. 

|FR  Doc  93-30S34  Filed  13-14-93;  8:45  am] 
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for  Review  Management"  is  corrected  to 
read:  "Acting  DirectOT.  Center  for  Drug 
Evaluation  and  Researdi." 

Dated:  December  8. 1993. 
Michael  R.  Taylor. 
Deputy  Cotnmissioaerfor  Policy. 
[FR  Doc  93-30506  Filed  ia-14-93;  8:45  am} 
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INTERSTATE  COMMERCE 
COMMISSION 

[E3iPwtsNe.5tt) 

Railroad  Coat  of  Capital— 1 993 

AQENCY:  Interstate  Commerce 

Commission. 

action:  Notice  of  decision  instituting  a 

proceeding  to  determine  the  railrojfkds' 

1993  cost  of  capital.  


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  AdmlnlatrMion 
(Dodwt  14a  93N-0434) 

Lyphomad,  DMakm  of  Fufiaawa  USA. 
Inc.;  Wittidnnmi  of  Approval  of  a  New 
D;  ug  Application;  Correction 

AGENCY:  Food  and  Drug  Administration , 

HHS. 

action:  Notice;  correction. ^^ 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
notice  that  appeared  in  the  Federal 
Register  of  November  22. 1993  (58  FR 
61713).  The  document  annoimced  the 
withdrawal  of  approval  of  a  new  drug 
application  held  by  Lyphomed.  Division 
of  Fujisawa  USA,  Inc,  necause  of 

auestions  raised  about  the  reliability  of 
le  data  and  infwmation  submitted  to 
FDA  in  support  of  the  application.  The 
document  was  published  with  the 
incorrect  title  for  the  authorized  official 
who  signed  the  document.  This 
document  corrects  that  error. 
FOR  FURTHER  VIFORMATION  CONTACT: 
Robin  Thomas  Johnson,  Office  of  Policy 
(HF-27).  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-443-2994. 

In  FR  Doc.  93-28555.  appearing  on 
page  61713  in  the  Federal  Register  of 
Monday.  November  22. 1993.  the 
following  correction  is  made: 

On  page  61713,  in  the  second  column, 
at  the  end  of  the  document,  the  title  fbi 
Murray  M.  Lumpkin  "Deputy  Director 


SUMMARY:  The  Commission  is  instituting 
a  proceeding  to  determine  the  railroad 
industry's  cost  of  capital  rate  far  1993. 
The  decision  solicits  comments  on: 

(1)  The  raibDttds'  1993  cost  of  debt 
capital; 

(2)  The  railroads'  1993  current  cost  of 
preferred  stock  equity  capital; 

(3)  The  railroads'  1993  cost  of 
common  stock  equity  capital;  and 

(4)  The  1993  capital  structure  mix  of 
the  railroad  industry  on  a  market  value 
basis. 

DATES:  Notices  of  intent  to  participate 
ore  due  December  27, 1993.  Statements 
of  railroads  are  due  February  28. 1994. 
Statements  of  other  interested  persons 
are  due  March  28. 1994.  Rebuttal   - 
statements  by  railroads  are  due  April  11. 
1994. 

ADDRESSES:  Send  an  original  and  15 
copies  of  statements  and  an  original  and 
1  copy  of  the  notice  of  intent  to 
participate  to:  Office  of  the  Secretary, 
Case  Control  Branch.  Interstate 
Commerce  Commission.  Washington. 
DC  20423. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leonard  J.  Blistein  (202)  927-6171. 
[TDD  for  hearing  impaired:  (202)  927- 
5721.1 

SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  obtain  a 
copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from;  Office  of  the 
Secretary.  Interstate  Commerce 
Commission,  room  2215.  Washington, 
DC  20423.  Telephone:  (202)  927-7428. 
(Assistance  for  the  hearing  impaired  is 
available  through  TDD  services  (202) 
927-5721.) 


EaTiroomeotal  and  Energy 
ConsideratioBS 

We  preUminarily  conclude  that  the 
proposed  action  will  not  significantly 
afi^ect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 
Anthority:  49  U.S.C  10704(a). 

Decided:  November  24, 1993. 

By  the  Commission,  Chairman  McDonald, 
Vice  Chairman  Simmons,  Commissioners 
Phillips,  Philbin,  and  Walden. 
Sidney  L.  StrkkUnd.  Ir., 
SecTeUuy. 
IFR  Doc  93-30594  Filed  12-14-93;  8:45  am] 
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[Finance  Deck*!  No.  32314] 

Norfolk  and  Waatam  Railway 
Company— Operation  Exemption—In 
Halifax  County,  VA 

agency:  Interstate  Commerce 
Commission. 

action:  Notice  of  exemption. 

summary:  Pursuant  to  49  U.S.C  10505. 
the  Commission  exempts  from  the  prior 
approval  requirements  of  49  U.S.C. 
10901.  the  reinstitution  of  operations  by 
Norfolk  and  Western  Railway  Company 
over  approximately  14.7  miles  of 
abandoned  rail  line  betwreen  milepost 
F-32.6.  at  South  Boston,  and  milepost 
F-47.3.  St  Clover.  VA. 

DATES:  This  exemption  will  be  effective 
on  January  14, 1994.  Petitions  for  stay 
must  be  filed  by  December  27, 1993. 
Petitions  for  reconsideration  must  be 
filed  by  January  4. 1994. 

ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  32314  to:  (1)  Office 
of  the  Secretary.  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington.  DC  20423  and  (2) 
Petitioner's  representative:  James  L 
Howe  in.  Three  Commercial  Place, 
Norfolk.  VA  23510-2191. 

FOR  FURTHER  MFORMATION  CONTACT: 
Richard  B.  Felder  (202)  927-5610.  (TDD 
for  hearing  impaired:  (202)  927-5721) 

SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to.  call, 
or  pidc  up  in  person  frtim:  Dynamic 
Concepts.  Inc.,  room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  Telephone: 
(202)  289-4357/4359.  (Assistance  for 
the  hearing  impaired  is  available 
through  TDD  services  (202)  927-5721.) 

Decided:  December  6, 1993. 
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By  the  Conunission,  Chainnan  McDonald, 
Vice  Chainnan  Sinunons,  Commissioners 
Phillips,  Philbin,  and  Walden. 
Sidney  L.  Strickland,  Jr.. 
Secretary. 

IFR  Doc.  93-30595  Filed  12-14-93;  8:45  am) 
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INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

Senior  Executive  Service;  Membership 
of  Performance  Review  Board 

December  9, 1993. 

On  or  about  December  27, 1993,  the 
following  persons  will  become  members 
and  alternate  members  of  the 
Performance  Review  Board  for  1994  and 
1995: 


Members 

Richard  McCall,  Chainnan 
Ann  Van  Dusen,  SES  Member 
James  Goven,  SES  Member 
John  Wilkinson,  SES  Member 
James  Dumil,  SFS  Member 
Lenora  Alexander,  Public  Member 

Alternate  Members 

Scott  Smith,  SFS  Member 
Kathryn  Cunningham,  SES  Member 
Amy  Billingsly,  Alternate  Public 
Member 

Dated:  December  3, 1993. 
Shirley  D.  Renrick. 

Executive  Secretary,  Performance  Revievf 
Board. 

Dated:  December  6, 1993. 

Robert  F.  McDonald. 

Executive  Secretary,  Performance  Review 
Board. 

[FR  Doc.  93-30597  Filed  12-14-93;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Petition  and  Data  Coliection  Forms  for 
NAFTA  Transitional  Adjustment 
Assistance  Program;  Correction 

AGENCY:  Office  of  the  Secretary.  Labor. 
ACTION:  Request  for  expedited  review 
under  the  Paperwork  Reduction  Act; 
Correction. 

SUMMARY:  In  FR  notice  document  FR 
Doc.  93-30245  on  page  65194  in  the 
issue  of  Monday,  December  13, 1993  (58 
FR  65194)  make  the  following 
correction: 

The  sections  in  the  second  column 
under  the  headings  "Petition  Form  (ETA 


9042)"  and  "Confidential  Data  Forms 
(ETA  9043)"  should  be  changed  to  read 
as  follows: 

Petition  Form  (ETA  9042) 

1.  Petitioner(s) 

Average  Burden  Hours:  V«  hour. 

Frequency  of  Response:  As  needed. 

Number  of  Respondents:  1,350. 

Annual  Burden  Hours:  337.5  hours. 

Annual  Responses:  One. 

Affected  Public:  Individuals  or 
households;  farms. 

Respondents  Obligation  to  Reply: 
Voluntary. 

2.  State 

Average  Burden  Hours:  V12  hour. 

Frequency  of  Response:  As  needed. 

Number  of  Respondents:  1,350. 

Annual  Burden  Hours:  112.5  hours. 

Annual  Responses:  One. 

Affected  Public:  State/local 
government. 

Respondents  Obligation  to  Reply: 
Mandatory. 

Confidential  Data  Forms  (ETA  9043) 

1.  Petitioner(s) 

Average  Burden  Hours:  3  hours.- 

Frequency  of  Response:  As  needed. 

Number  of  Respondents:  1,350. 

Annual  Burden  Hours:  4,050  hours. 

Annual  Responses:  One. 

Affected  Public:  Businesses  or  other 
for-profit;  small  business  or 
organizations. 

Respondents  Obligation  to  Reply: 
Mandatory. 

2.  State 

Average  Burden  Hours:  4V2  hours. 

Frequency  of  Response:  As  needed. 

Number  of  Respondents:  1,350. 

Annual  Burden  Hours:  6,075  hours. 

Annual  Responses:  One. 

Affected  Public:  State/local 
government. 

Respondents  Obligation  to  Reply: 
Mandatory. 

Signed  at  Washington,  DC,  this  13th  day  of 
December  1993. 

Kenneth  A.  Mills. 

Departmental  Clearance  Officer. 

[FR  Doc.  93-30689  Filed  12-14-93;  8:45  am] 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availability  and 
Request  for  Comments 

AGENCY:  National  Archives  and  Records 
Administration,  Office  of  Records 
Administration. 


ACTION:  Notice  of  availability  of 
proposed  records  schedules;  request  for 
comments.  ♦ 

SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Records  schedules  identify 
records  of  sufficient  value  to  warrant 
preservation  in  the  National  Archives  of 
the  United  States.  Schedules  also 
authorize  agencies  after  a  specified 
period  to  dispose  of  records  lacking 
administrative,  legal,  research,  or  other 
value.  Notice  is  published  for  records 
schedules  that  (1)  propose  the 
destruction  of  records  not  previously 
authorized  for  disposal,  or  (2)  reduce 
the  retention  period  for  records  already 
authorized  for  disposal.  NARA  invites 
public  comments  on  such  schedules,  as 
required  by  44  USC  3303a(a). 
DATES:  Request  for  copies  must  be 
received  in  writing  on  or  before  January 
31, 1994.  Once  the  appraisal  of  the 
records  is  completed,  NARA  will  send 
a  copy  of  the  schedule.  The  requester 
will  be  given  30  days  to  submit 
comments. 

ADDRESSES:  Address  requests  for  single 
copies  of  schedules  identified  in  this 
notice  to  the  Records  Appraisal  and 
Disposition  Division  (NIR),  National 
Archives  and  Records  Administration, 
Washington,  DC  20408.  Requesters  must 
cite  the  control  number  assigned  to  each 
schedule  when  requesting  a  copy.  The 
control  number  appears  in  the 
parentheses  immediately  after  the  name 
of  the  requesting  agency. 
SUPPLEMENTARY  inforiHahon:  Each  year 
U.S.  Government  agencies  create 
billions  of  records  on  pa[>er.  fihn. 
magnetic  tape,  and  other  media.  In  order 
to  control  this  accumulation,  agency 
records  managers  prepare  records 
schedules  specifying  when  the  agency 
no  longer  needs  the  records  and  what 
happens  to  the  records  after  this  period. 
Some  schedules  are  comprehensive  and 
cover  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  These 
comprehensive  schedules  provide  for 
the  eventual  transfer  to  the  National 
Archives  of  historically  valuable  records 
and  authorize  the  disposal  of  all  other 
records.  Most  schedules,  however,  cover 
records  of  only  one  office  or  program  or 
a  few  series  of  records,  and  many  are 
updates  of  previously  approved 
schedules.  Such  schedules  also  may 
include  records  that  are  designated  for 
permanent  retention. 

Destruction  of  records  requires  the 
approval  of  the  Archivist  of  the  United 
States.  This  approval  is  granted  after  a 
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thorough  study  of  the  records  that  takes 
Into  account  their  adnMnistrative  us©  by 
the  agency  of  origin,  the  rights  of  the 
Government  and  of  private  persons 
directly  affected  by  the  Government's 
activities,  and  historical  or  other  value. 

This  publi?  notice  identifies  the 
Federal  agencies  and  their  subdivisions 
requesting  disposition  authority, 
includes  the  control  number  assigned  to 
each  schedule,  and  briefly  describes  the 
records  proposed  for  disposal  The 
records  schedule  contains  additional 
information  about  the  records  and  their 
disposhion.  Further  information  about 
the  disposition  process  will  be 
furnished  to  each  requester. 

Schedules  PendiBg: 

1.  Depaitnient  of  Interior,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement  (Nl-471-93-1).  Pittsburgh 
(PA)  Mine  Map  Repository  microfilm 
and  data  input  records. 

2.  Department  of  Interior.  Office  of 
Surfiace  Mining  Reclamation  and 
Enforcement  (Nl-47 1-53-2).  Anthracite 
coal  mine  maps  and  engineering 
drawings,  1865-1963,  that  have  been 
miprofilmed. 

'3.  Department  of  Justice,  Federal 
Bureau  of  Investigation  (Nl-65-93-6). 
Update  to  Bureau's  comprehensive 
records  schedule,  covering  case  files 
and  automated  systems. 

4.  Department  of  Justice.  Federal 
Bureau  of  Investigation  (Nl-95-93-7). 
Tracking/tickler  forms  providing  brief 
summaries  of  correspondence  going  to 
the  Director  for  review. 

5.  Department  of  Justice.  Immigration 
and  Naturalization  Service  {Nl-85-93- 
1).  Records  relating  to  land  border 
commuter  entry. 

6.  Department  of  State,  Bureau  of 
Administration  (Nl-59-93-45).  General 
Bles  of  l>^e  Office  of  the  Procurement 
Executive. 

7.  Department  of  State  (Nl-59-93- 
48).  Routine  reports  and  other  records 
relating  to  personnel  assignments,  the 
installation  of  equipment,  and  similar 
facilitative  matters. 

8.  Department  of  State,  Bureau  of 
Legislative  Affairs  (Nl-59  04  1). 
Tracking  system  used  by  Office  of 
Legislative  Operations. 

9.  ACTION,  Office  of  Management 
and  Budget  (N 1-362  94  4).  Grant 
appeal  Giles  ana  program  directories. 

10.  Central  Intelligence  Agency  (Nl- 
263-93-3).  Non-CIA  information  reports 
maintained  by  the  Central  Intelligence 
Agency  Library. 

11.  Defense  Logistics  Agency  (Nl- 
361-93-7).  Base  realignment  and 
closure  records  maintained  by  non- 
headquarters  activities. 


12-  Defense  Logistics  Agency  (Nl- 
361-93-8).  Situation  reports  of  the 

Defense  Fuels  Supply  Center. 

13.  Defense  Logistics  Agency  (Nl- 
361-93-9).  Decrease  in  retention  period 
for  records  relating  to  morale,  welfare, 
and  recreation. 

14.  Tennessee  Valley  Authority. 
Commiuiications  (Nl-142-90-21). 
Media  release  films  and  videos 
determined  to  lack  historical  value. 

15.  Tennessee  Valley  Authority. 
Facilities  Services  (Nl-142-93-15). 
Microfilm  copies  of  the  Records  and 
Information  Management  System. 

Dated:  December  1, 1993. 
Trudy  Huskamp  Peterson. 
Acting  Archivist  of  the  United  States. 
(FR  Doc.  93-30538  Filed  12-14-93;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards,  Subcommittee  on 
Planning  and  Procedures;  Meeting 

The  ACRS  Subcommittee  on  Planning 
and  Procedures  will  hold  a  meeting  on 
Wednesday.  January  5. 1994,  room  P- 
422,  7920  Norfolk  Avenue,  Bethesda, 
MD. 

The  entire  meeting  will  be  open  to 
public  attendance,  with  tlte  exception  of 
a  portion  that  may  be  closed  pursuant 
to  5  U.S.C.  552b(c)(2)  and  (6)  to  discuss 
organizational  and  personnel  matters 
that  relate  solely  to  internal  persormel 
rules  and  practices  of  ACRS  and  matters 
the  release  of  which  would  represent  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday,  January  5.  i994—2  p.m.  Until 
4:30  p.m. 

The  Subcommittee  will  discuM  proposed 
ACRS  activities,  practices  and  procedures  for 
conducting  the  Committee  business,  and 
o(]ganizational  and  personnel  matters  relating 
to  ACRS  and  its  staff.  The  Committeewill 
discuss  also  qualifications  of  candidates 
nominated  for  appointment  to  the  ACRS.  The 
purpose  of  this  meeting  is  to  gather 
information,  analyze  relevant  issues  and 
faictors.  and  to  formulate  proposed  positions 
and  actions,  as  appropriate,  for  deliberation 
by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the  concurrence 
of  the  Subcommittee  Chairman;  written 
statements  will  be  accepted  and  made 
available  to  the  Committee.  Electronic 
recordings  will  be  permitted  only  during 
those  portions  of  the  meeting  that  are  open 
to  the  public,  and  questions  may  be  asked 
only  by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring  to 


make  oral  statements  should  notify  the  ACRS 
staff  member  named  below  as  far  in  advance 
as  is  practicat)le  so  that  appropriate 
arrangements  can  be  made. 

Further  information  regarding  topics  to  be 
discussed,  the  scheduling  of  sessions  open  to 
the  public,  whether  the  meeting  has  been 
cancelled  or  rescheduled,  the  Chairman's 
ruling  on  requests  for  the  opportunity  to 
present  oral  statements,  and  the  time  allotted 
therefor  can  be  obtained  by  contacting  the 
cognizant  ACRS  staff  person.  Dr.  John  T. 
Larkins  (telephone  (301/492-^516)  between 
7:30  a-m.  and  4:15  p.m.  (EST).  Persons 
planning  to  attend  this  meeting  are  urged  to 
contact  the  above  named  individual  Tive  days 
before  the  scheduled  meeting  to  be  advised 
of  any  changes  in  schedule,  etc..  that  may 
have  occurred. 

Dated:  December  6, 1993. 
Sam  Duraiswamy, 
Chief,  Nuclear  fieactors  Branch. 
[FR  Doc  93-30554  Filed  12-4-93;  8:45  ami 

BILUNO  CODE  7S9O-01-M 


Federal  ftieffater  /  VoL  56.  No.  239  /  Wednesday,  December  15,  1993  /  Notices 


65601 


Advisory  Committee  on  Reactor 
Safeguards,  Subcommittee  on  Thermal 
Hydraulic  Phenomena;  Meeting 

The  ACRS  Subcommittee  on  Thermal 
Hydraulic  Phenomena  will  hold  a 
meeting  on  January  4  and  5, 1994,  in 
room  P-110.  7920  Norfolk  Avenue. 
Bethesda.  MD. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 
Tuesday.  January  4,  1994— 8:30  a.m.  until 

the  conclusion  of  business 
Wednesday,  lanuary  5,  1994—8:30  a.m.  until 
the  conclusion  of  business 
The  Subcommittee  will  continue  its  review 
of  the  NRC  RELAP5/MOD  3  code.  The  focus 
of  the  discussion  will  be  on  the  use  of  this 
code  in  evaluating  the  design  features  of  the 
AP600  passive  plant.  The  purpose  of  this 
meeting  is  to  gather  information,  analyze 
relevant  issues  and  facts,  and  to  formulate 
proposed  jxjsitions  and  actions,  as 
appropriate,  for  deliberation  by  the  full 
Contunittee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the  concurre.ncc 
of  the  Subcommittee  Chairman;  written 
statements  will  be  accepted  and  made 
available  to  the  Committee.  Electronic 
recordings  will  be  permitted  only  during 
those  portions  of  the  meeting  that  are  open 
to  the  public,  and  questions  may  be  asked 
only  by  member?  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring  to 
make  oral  statements  should  notify  the  ACRS 
staff  member  named  below  as  fer  in  advance 
as  is  practicable  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the  meeting, 
the  Sul)committee.  along  with  any  of  its 
consultants  who  may  he  present,  may 
exchange  preliminary  views  regarding 
<natters  to  be  considered  during  the  balam  f 
of  the  meeting. 


The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions  with 
representatives  of  the  NRC  staff,  its 
consultants  and  other  interested  persons 
regarding  this  review.  Further  infonoatioa 
regarding  topics  to  be  discussed,  whether  ibe 
meeting  has  been  cancelled  or  rescheduled, 
the  Chairman's  ruling  on  requests  for  the 
opportuaity  to  present  oral  statements  and 
the  time  allotted  tbere&K  can  be  obtained  by 
contacting  the  cognizant  ACRS  staff  engineer, 
Mr.  Paul  A.  Boehnert  (telephone  301/492- 
8558]  between  7:30  a.m.  and  4:15  p.m.  (EST). 
Persons  planning  to  attend  this  meeting  are 
urged  to  contact  the  above  naiaed  individual 
five  days  before  the  scheduled  meeting  to  be 
advised  of  any  changes  in  schedule,  etc,  that 
may  have  occurred. 

Dated:  Decembers.  1993. 
Saai  Duraiswaniy, 
Chief,  Nuclear  Reactors  Branch. 
|FR  Doc  93-30555  Filed  12-14-93;  8;45  am) 
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Edwards  Pipetine  Testing,  Itk:.,  Tulsa, 
OK;  Order  Imposing  Civil  Monetary 
Penalty 

.      I 

Edwards  Pipeline  Testing,  Inc. 
(Licensee  or  Edwards  Pipeline  Testing) 
is  the  holder  of  NRC  Byproduct 
Materials  License  No.  35-23193-01 
issued  by  the  Nuclear  Regulatory 
Commission  (NRC  or  Commission).  The 
license  authorizes  the  Licensee  to 
possess  and  use  sealed  radioactive 
sources  to  perform  industrial 
radiography  in  accordance  with  the 
conditions  of  the  license. 

n 

An  inspection  of  the  Licensee's 
activities  was  conducted  (m  August  26, 
1992.  The  results  of  this  inspection  and 
a  follow-up  investigation  conducted  by 
the  Office  of  Investigations  (Of) 
indicated  that  the  Licensee  had  not 
conducted  its  activities  in  full 
compliance  with  NRC  requirements.  A 
written  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalty 
(Notice)  was  served  upon  the  Licensee 
by  letter  dated  September  1. 1993.  The 
Notice  described  the  nature  of  the 
violation,  the  provision  of  the  NRC's 
requirements  that  the  Licensee  had 
violated,  and  the  amount  of  the  civil 
penalty  proposed  for  the  violations. 

The  Licensee  responded  to  the  Notice 
in  a  Reply  and  on  Answer  dated 
September  28, 1993.  In  its  Reply  and 
Answer,  the  Licensee  admitted  the 
violation  which  resuhed  in  the 
proposed  civil  penalty,  but  requested 
mitigajtion  for  reasons  that  are 


summarized  in  the  Appendix  to  this 
Order. 

ni 

Af^er  consideration  of  the  Licensee's 
response  and  the  statements  of  fact, 
explanation,  and  argument  fot 
mitigation  contained  therein,  the  NRC 
sta'f  has  determined,  as  set  forth  in  the 
Appendix  to  this  Order,  that  the 
violation  occurred  as  stated  and  that  the 
penalty  proposed  for  the  violation 
designated  in  the  Notice  should  be 
imposed. 

IV 

In  view  of  the  foregoing  and  pursuant 
to  Section  234  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (Act),  42  U.S.C. 
2282,  and  10  CFR  2.205.  //  7s  Hereby 
Ordered  That  The  Licensee  pay  the 
civil  penalty  in  the  amount  of  $12,000 
within  30  days  of  the  date  of  this  Order, 
by  check,  draft,  money  order,  or 
electronic  transfer,  payable  to  the 
Treasurer  of  the  United  States  and 
mailed  to  the  Ehrector,  OfTice  of 
Enforcement.  U.S.  Nuclear  Regulatory 
Commission,  Attn:  IXxnunent  Control 
Desk,  Washington.  DC  20555. 


The  Licensee  may  request  a  hearing 
within  30  days  of  the  date  of  this  Order. 
A  request  for  a  hearing  should  be  clearly 
marked  as  a  "Request  for  an 
Enforcement  Hearing,"  and  shall  be 
addressed  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Attn:  Document  Control 
Desk,  Washington,  DC  20555.  Copies 
also  shall  be  sent  to  the  Assistant 
General  Counsel  for  Heerings  and 
Enforcement  at  the  same  address  and  to 
the  Regional  Administrator.  NRC  Region 
IV,  611  Ryan  Plaza  Drive,  suite  400, 
Arlington,  Texas  76011. 

If  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  the 
hearing.  If  the  Licensee  fails  to  request 
a  hearing  within  30  days  of  the  date  of 
this  Order,  the  provisions  of  this  Order 
shall  be  effective  without  further 
proceedings.  If  payment  has  not  been 
made  by  that  time,  the  matter  may  be 
refened  to  the  Attorney  General  for 
collection. 

In  the  event  the  Licensee  requests  a 
hearing  as  provided  above,  the  issue  to 
be  considered  at  such  beuing  shall  be: 
Whether,  on  the  basis  of  the  violation 
admitted  by  the  Licensee,  this  Order 
should  be  sustained. 

Dated  at  RockviJle,  Maryland  this  6tfa  day 
of  December  1993. 


For  The  Nuclear  Regulatoiy  CommissioB. 
Hiq^  L.  TbompsaB,  Jr., 

Deputy  Executive  Director  fof  Nuclear 
Materials  Safety,  Safeguards  aad  Operatioas 
Support 

Appendix 

Evaluation  and  Conclusiant 

On  September  1. 1993.  a  Notice  of 
Violation  and  Proposed  imposition  of  Qvil 
Penalty  (Notice)  was  issued  for  a  violation 
identified  during  an  NRC  inspection  and  a 
follow-up  inve<rtigation  conducted  by  the 
Office  of  Investigations.  Edwards  Pipeline 
Testing.  Inc.  responded  to  the  Notice  on 
Septemtier  28. 1993.  The  Licensee  admitted 
the  violation  that  resulted  in  the  proposed 
civil  penalty,  but  requested  mitigation.  A 
restatement  of  the  violation,  and  the  NRC's 
evaluation  and  conclusions  regarding  the 
Licensee's  request  follow: 

Restateatent  of  Violation  Assessed  a  Ovif 
Penalty 

lOCnt  34. ll(dKl)  requires,  in  part,  that  an 
applicant  have  an  inspection  program  that 
requires  the  observation  of  the  performance 
of  each  radiographer  and  radiographer's 
assistant  during  an  actual  radiographic 
operation  at  intervals  not  to  exceed  three 
months. 

License  Condition  19  (as  it  existed  at  the 
time  of  the  violation)  incorporated  the 
inspection  program  containing  the 
requirements  stated  in  10  CFR  34.11(d)(1).  as 
submitted  in  the  licensee's  application  dated 
August  5, 1985,  and  subsequent  letter  and 
enclosure  received  September  30. 1985,  into 
License  No.  35-23193-01. 

Item  4  of  the  September  30. 1995.  letter 
references  internal  inspection  procedures 
contained  in  Section  DI,  Item  14,  of  the 
licensee's  op>erating  procedures  manual 
("manual")  enclosed  with  that  letter. 

Item  14.3  of  the  manual  states  that  field 
inspections  shall  be  periormed  on  each 
radiographer  and  radiographer's  assistant  at 
least  once  each  quarter.  Item  14.4  further 
states  that  any  radiographer  or  radiographer's 
assistant  who  has  not  worked  for  at  least  3 
months  shall  be  subject  to  a  field  inspection 
performed  during  the  first  job  (radiography) 
which  they  perform. 

Contrary  to  the  shave,  between  August  30, 
1990,  and  August  26. 1992.  the  licensee  had 
not  observed  each  radiographer  and 
radiographer's  assistant  during  actual 
radiographic  operations,  at  least  once  each 
quarter.  Specifically,  based  on  information 
provided  l>y  the  licensee  during  the 
inspection  and  at  the  enforcement 
conference,  a  substantial  number  of 
radiographers  and  radiographer's  assistants 
were  engaged  in  radiographic  opterations  but 
were  not  audited  through  a  field  inspection 
during  actual  radiographic  operations  at  the 
required  frequency. 

This  is  a  Severity  Level  U  violation 
(Supplement  VI).  Gvil  Penalty— $12,000. 

Summary  (^Ueensee's  Request  for  htitifptiom 

In  its  September  28. 1993,  replies,  which 
included  a  Reply  to  a  Notice  of  Violation 
(Repiv)  and  an  Answer  to  a  Notice  of 
Viotation  {Answer),  the  Licensee  admitted 
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the  violation  but  requested  that  the  penalty 
be  reduced  to  $8,000,  citing  several  reasons. 
The  reasons,  which  have  been  drawn  from 
both  the  Reply  and  the  Answer,  are 
summarized  below: 

1.  The  Licensee  bases  its  request  to  reduce 
the  civil  penalty  on  extenuating 
circumstances  assertedly  associated  with  this 
violation,  including: 

a.  Edwards  Pipeline  Testing's  license 
consultant  failed  to  consider  the  complexity 
of  one  individual  performing  audits 
simultaneously  at  numerous  temporary  field 
locations  throughout  the  United  States, 
resulting  in  the  license  containing  conditions 
that  were  logistically  impossible  to  comply 
with  as  the  size  of  the  company  increased: 

b.  The  company  experienced  rapid  growth 
which  resulted  in  a  larger  number  of 
radiography  personnel  and  a  greater  turnover 
in  personnel,  both  of  which  compounded  the 
problem: 

c.  Some  employees  failed  to  complete 
assigned  duties  related  to  the  company's 
radiation  safety  program,  such  as  the  proper 
recording  and  filing  of  records  related  to 
periodic  field  inspections: 

d.  Proposed  revisions  to  license  conditions 
were  included  in  a  September  30, 1990, 
application  for  license  renewal,  which  Mr. 
Edwards,  the  Licensee's  President,  fully 
expected  to  be  able  to  implement  within  30- 
60  days:  and 

e.  The  NRC  performed  an  inspection  on 
December  3, 1991*,  the  results  of  which  led 
company  management  to  believe  that 
corrective  actions  as  of  that  date  were 
appropriate. 

2.  The  Licensee  contends  that  the  NRC  has 
mistaken  Mr.  Edwards'  knowledge  of  the  fact 
that  a  violation  was  occurring  to  mean  that 
he  willfully  decided  to  operate  in 
noncompliance.  The  Licensee  asserts  that  Mr. 
Edwards  has  made  continuous  efforts  to 
assure  full  compliance,  including  assertions 
that: 

a.  Mr.  Edwards  took  immediate  action 
following  an  August  1989  inspection  to 
instruct  the  company's  RSO  to  take  all 
required  steps  to  remedy  the  noncompliance: 

b.  In  1990.  Mr.  Edwards  ordered  an  in- 
depth  evaluation  of  the  company's  license 
conditions,  which  resulted  in  proposed 
revisions  that  were  included  in  a  September 
30, 1990  license  renewal  application: 

c.  In  |uly  1991,  Mr.  Edwards  hired  another 
employee  with  extensive  experience  to  add 
support  to  the  radiation  safety  program:  and 

d.  In  August  1992.  another  individual  was 
assigned  the  duties  of  Radiation  liafety 
Director,  with  responsibility  for  evaluating 
and  submitting  amendments  to  the  license, 
and  additional  clerical  support  for  the 
radiation  safety  program  was  obtained. 

3.  The  Licensee  argues  that  the  NRC  cited 
the  company's  otherwise  impressive  record 
and  indicated  that  it  would  have  mitigated 
the  $8,000  (base)  penalty  except  for  the  fact 
that  the  president  of  the  company  willfully 
decided  to  operate  in  noncompliance.  The 
Licensee  believes  that  the  facts  indicate  that 
Mr.  Edwards  continually  attempted  to 
achieve  compliance  and  was  merely  lieing 
responsive  to  the  investigators  when  he 
stated  that  he  thought  that  full  compliance 

.  would  not  be  successfully  achieved  until  the 


revisions  to  the  license  were  approved.  The 
Licensee  concludes  that  its  audit  history  does 
not  indicate  a  cavalier  attitude  toward  safety 
and  respectfully  requests  a  hearing  or  further 
appropriate  appeal  opportunity. 

NRC  Evaluation  of  licensee's  Request  for 
Mitigation 

The  NRC's  evaluation  of  the  Licensee's 
arguments  follows: 

1.  The  NRC  was  aware  of  all  of  the 
circumstances  surrounding  this  violation 
when  it  proposed  the  penalty,  including  that 
the  Licensee  had  come  into  compliance  early 
in  1993.  Had  those  circumstances  not 
existed,  the  NRC  probably  would  have  taken 
a  different  enforcement  action.  In  the  absence 
of  the  company  president's  attempts  to 
achieve  compliance,  the  NRC  almost 
certainly  would  have  issued  an  order  that 
would  have  prohibited  his  involvement  in 
licensed  activities. 

The  Licensee  was  aware  of  the  need  to 
have  its  license  amended.  At  the  enforcement 
conference,  Mr.  Edwards  stated  that  he  had 
given  instructions  to  Licensee  employe)^  to 
obtain  an  amendment  The  Licensee  notes 
that  proposed  revisions  to  license  conditions 
were  included  with  the  September  30, 1990. 
application  for  license  renewal,  which  the 
Licensee  believed  it  would  be  able  to 
implement  within  30-60  days.  However, 
growth  of  the  Licensee's  organization  does 
not  justify  departure  from  the  existing  license 
conditions.  Furthermore,  the  NRC  sent  a 
letter  to  the  Licensee  on  December  17, 1990. 
reminding  the  Licensee  that ".  .  .  the 
procedures  presently  identified  in  the  license 
must  be  observed  until  the  license  renewal 
application  has  been  reviewed  and  approved 
by  NRC." 

With  regard  to  the  NRC's  September  1991 
inspection,  >  the  NRC  acknowledges  that  its 
fiailure  to  take  enforcement  action  following 
this  inspection  may  have  contributed  to  the 
Licensee's  pterception  that  the  NRC  was 
satisfied  with  its  corrective  actions  at  that 
time.  However,  while  the  NRC  then 
recognized  that  the  Licensee  was  moving  into 
compliance  this  does  not  mean  that  there  was 
no  violation,  nor  does  it  excuse  the  violation. 
Moreover,  the  violation  cited  in  this  NOV 
existed  for  over  a  year  prior  to  the  September 
1991  inspection  as  well  as  during  the 
subsequent  year.  Furthermore,  Mr.  Edwards 
acknowledged  in  response  to  questioning  at 
the  enforcement  conference  that  at  no  time 
did  he  believe  compliance  was  not  required. 

2.  The  facts,  which  are  supported  by  Mr. 
Edwards'  statements  at  the  enforcement- 
conference,  are  that  full  compliance  was  not 
achieved  and  that  Mr.  Edwards  was  aware 
that  full  compliance  had  not  been  achieved. 
This  is  a  willful  violation  because  Mr. 
Edwards  knew  he  was  not  in  compliance  and 
failed  to  take  prompt  and  effective  steps  to 
achieve  full  compliance  with  the 
requirement.  The  Licensee's  president  made 
decisions  that  lead  to  the  violation  for 
business  reasons,  including  the  cost  of 
compliance  "r"*  the  amount  of  the  Licensee's 
employees'  time  needed  to  comply. 


'  The  inspeclion  was  performed  on  September  20. 
1991  and  (he  Inspection  Report  was  issued  on 
IJecember  3,  1991,  the  date  referred  to  in  the 
Licensee's  Reply. 


Moreover,  the  Licensee  was  not  even  in 
compliance  with  its  proposed  audit 
requirement  during  the  two-year  period  cited 
in  this  violation.  The  NRC  cannot  allow  its 
licensees  to  make  business  decisions,  e.g., 
based  on  cost,  to  override  the  Commission's 
regulatory  requirements  in  its  regulations, 
licenses,  and  orders.  The  long  term 
knowledge  of  the  existence  of  this  violation 
coupled  with  the  failure  to  take  effective 
corrective  action  over  the  same  long  period 
demonstrate  the  significance  of  the  violation 
and  the  need  for  an  appropriate  sanction. 

3.  While  we  agree  that  Edwards'  inspection 
history  does  not  indicate  a  generally  cavalier 
attitude  toward  safety,  as  discussed  above, 
this  was  a  willful  violation.  Based  on  the 
Licensee's  prior  performance  in  the  specific 
area  of  field  audits,  i.e.,  considering  that  this 
violation  continued  over  an  extended  period 
of  time  with  the  knowledge  of  the  Licensee's 
President,  as  a  result  of  the  President's 
decision  regarding  the  time,  effort,  and  cost 
of  compliance,  it  is  not  appropriate  to 
mitigate  the  base  penalty  for  the  Licensee's 
otherwise  good  regulatory  performance.  Of 
significant  weight  in  this  decision  is  that  the 
Licensee  did  not  implement  the  new  audit 
process  that  it  had  proposed  and  was 
eventually  adopted.  The  Licensee's  request 
for  a  hearing  or  appropriate  appeal 
opix)rtunity  is  premature,  but  can  be  made  in 
response  to  an  order  imposing  a  civil 
monetary  penalty. 

NRC  Conclusion 

The  Licensee  has  not  provided  any  new 
information  that  the  NRC  was  not  aware  of 
when  it  proposed  the  civil  penalty. 
Therefore,  we  conclude  that  the  Licensee  has 
not  provided  an  adequate  basis  for  a 
reduction  in  the  size  of  the  proposed  civil 
penalty.  Consequently,  the  proposed  civil 
penalty  in  the  amount  of  $12,000  should  bo 
imposed. 

[PR  Doc.  93-30556  Filed  12-14-93:  8:45  ami 

BILLING  CODE  75M>-01-M 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Request  SutHnitted  to  OMB  for 
Clearance 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (title 
44,  U.S.  Code,  chapter  35),  this  notice 
announces  the  request  for  clearance  of 
an  information  collection,  Application 
for  Solicitation  Privileges  in  the 
Combined  Federal  Campaign,  which  has 
been  submitted  to  the  Office  of 
Management  and  Budget  for  review.  The 
application  is  completed  by  charitable, 
non-profit,  tax-exempt  organizations 
and  assistance  programs. 

Approximately  800  forms  are 
completed  annually,  each  requiring  an 
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estimated  10  hours  to  complete,  (or  a 
total  pabiic  burden  of  8,000  hoars.  For 
copies  of  diis  proposal  call  Ron 
Trueworthy  on  (703)  90»-^550. 
DATCS:  Comments  on  this  proposal 
should  be  received  by  January  14, 1994. 
ADOI*ESS:  Send  or  deHver  comments 
to— Joseph  Lackey,  OPM  Desk  OfHcer, 
OIRA,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
NW,  room  3002.  Washington,  DC  20.503. 
FOR  FURTHER  INFORMATtON  CONTACT: 
Jeffrray  C.  Lee.  (202)  606-2564,  U.S. 
Offioe  of  Personnel  Management. 
James  B.  King, 
Director. 
jFR  Doc.  93-30437  Filed  12-14-93.  8:4S  am] 

BILUMG  CODE  M2S-0t-M 


SECURITIES  AND  EXCHANGE 
COMMtSSiON 

[Release  No.  34-33306;  File  No.  SR-Aftim- 
93-011 

Sett-Regutatory  Organizattons; 
American  Stock  Exchange,  Inc.;  Order 
Approving  Proposed  Rute  Changs  To 
Adopt  Rule  208,  Rescind  Rules  365 
and  417,  and  Revise  Rules  415  and  416 

December  9. 1993. 
1.  IntrodBCtion 

On  January  7, 1993,  the  American 
Stock  Exchange,  Inc.  ("Amex"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  W34  CAcI")  1  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
adopt  new  Rule  208  concerning  the 
bunching  of  odd-lot  orders,  rescind  Rule 
365  relating  to  the  participation  of 
clearing  members  in  the  profits  and 
losses  of  spei:ialists  for  whom  they 
clear,  rescind  Rule  417,  and  revise  Rules 
415  and  416  relating  to  the  handling  of 
accounts  by  members  and  member 
organizations.  On  June  25, 1993.  the 
Aniex  SLihmitted  to  the  Commission 
An^enJ'nent  No.  1  to  the  proposed  rule 
chalage.3 

The  proposed  rule  change,  together 
with  Amendment  No.  1,  was  noticed  for 
comment  in  Securities  Exchange  Act 
Release  No.  32762  (August  17. 1993),  58 
FR  44705  (August  24, 1993).  No 
comments  were  received  on  the 
proposal. 


'15  U.S.C78t(b)t  1)11888). 

■<  17  CFR  240.19b-»  (1991). 

'  See  letter  from  Linda  Tarr,  Spnciai  Coi»n»<^). 
Legal  utd  Ragulstory  Policy  Oivisioo.  A.-Tua,  to 
Louis  A.  Raadazza  AUamey.  CamnoiMion.  cisiefl 
]un«  22.  IWi.  Ameodmieai  No.  I  owkm 
CoiMifrtary  .01  W  Amen  Ruie  415  «ppltc«bte  to 
both  paragraphs  (a)  and  (b)  o(  Ruie  41S. 


H.  Description  of  the  Propcsal 

In  connection  with  a  review  of  its 
rules,  the  Amex  determined  to  update 
them  and  in  some  cases  to  make  thera 
consistent  with  amended  rules  of  the 
New  York  Stock  Exchange  ("NYSE"). 
The  following  changes  are  being 
adopted.  The  Amex  is  adopting,  new 
Rule  208  ("Bunching  of  Odd-Lot 
Orders"),  rescinding  Rules  365 
("Participation  in  Specialist  Joint- 
Account  Profits  or  Losses")  »itd  417 
("Margin  Accounts  of  Employees  of 
Financial  Concerns"),  and  anwnding 
Rules  415  ("Member's  Transactions 
with  Another  Member  Organization") 
and  416  ("Accounts  of  Employees  of 
Exchange  and  Members"). 

New  Rule  208  articulates  current 
Exchange  policy  relating  to  the 
combining  of  odd-lot  orders.  .According 
to  the  Exc^nge,  current  Amex  policy 
prohibits  the  combining  of  odd-Iut 
orders  given  by  several  cu»U>mer$  into 
round-lots  without  the  prior  approval  of 
the  customers.  Current  Elxchange  policy 
also  requires,  under  certain 
circumstances,  thai  separate  odd- lot 
orders  that  aggregate  one  or  more  round 
lots  and  which  are  entered  for  the  same 
account,  be  consolidated  into  round  lots 
to  the  greatest  exteiit  possible.  Proposed 
Rule  208  reflects  current  Exchange 
policy  by  providing  that  ■  member  or 
member  organization  may  not  combine 
the  orders  given  by  several  customers  to 
buy  or  sell  odd-lots  of  the  same  stock 
into  a  round  lot  order  without  the  pritM- 
approval  of  all  of  the  interested 
cu«.t<Hners.  In  addition,  ihiie  208 
provides  tliat  when  a  person  gives, 
either  for  his  own  account,  foi  various 
acxxnmts  in  which  be  has  an  actual 
mon^ary  interest,  or  ibr  accounts  over 
which  such  person  is  exercising 
investment  discretion,  buy  or  sell  odd- 
lot  orders  which  aggregate  cme  or  more 
round  lots,  a  member  or  member 
organization  shall  not  accept  such 
orders  for  execution  unless  they  are,  as 
far  83  possible,  consolidated  mto  round 
lots,  except  that  selling  ot^ts  maikad 
"long"  need  not  be  so  con<  jliiiaied  with 
selling  orders  marked  "short." 

Tbe  Amex  is  rescinding  Rule  365 
relating  to  participation  in  specialist 
joint  account  profits  or  losses.  Ainex 
Rule  365  currently  prohibits  a  clearing 
linn  from  participating  in  the  profits  or 
losses  of  a  specialist  joint  8ccour.t  for 
which  it  clears,  unless  that  clearing  fum 
has  a  general  partner  or  voting 
stocjcholder  r^?stered  and  active  as  a 
specialist  in  the  joint  account.'' 


According  to  the  Exchange,  Rule  365 
was  adopted  ip  1962,  as  a  method  of 
dealing  with  specialist  concentration 
issues,  by  in  effect  limiting  the  number 
of  specialist  units  with  which  the 
clearing  firm  could  be  involved.  The 
Exchange  argues  that  subsequently,  it 
has  established  more  dire»::t  and 
sophisticated  procedures  for  dealing 
with  specialist  concentration  issues.  For 
example,  the  Exchange  stated  that  any 
proposed  change  in  specialist  unit 
structure  is  now  rcviev^ed  by  the 
Committee  on  Floor  Member 
Performance  and/or  the  Equities 
Allocation  Committee,  and  where  such 
changes  raise  issues  of  ccuicentration. 
they  are  analyzed  by  the  staff  and 
reviewed  by  the  Committee  on 
Speciali.st  Unit  Structure  and  by  the 
Board  of  Governors  of  the  Exchange. 
The  Exchange  believes  that  Rule  365 
unnecessarily  restricts  joint  account 
arrangements  involving  rJearing  firms. 

The  Amex  also  is  deleting  Rule  417, 
which  prohibits  a  member  or  member 
organization  from  opening  a  margin 
account  cr  effecting  a  margin 
transaction  for  the  account  of  an 
employee  of  a  bank,  trust  company  or 
similar  financial  organization  unless  the 
WTiiten  consent  of  the  employer  has  first 
been  obtained.^  The  Amex  argues  that 
Rule  417  is  now  considered  be^-orwj  the 
scope  of  appropriate  Exchange 
regulation. 

The  Amex  is  revising  Rules  415  and 
416,  which,  among  other  things, 
currently  restrict  member  organizations 
in  the  opening  and  handling  of  accounts 
of  members  and  employees  of  other 
organizations  and  employees  of  the 
Exchange.  The  Amex  is  amending  Rule 
415  as  follows.  Paragraph  (a)  provides 
that  no  member  organization  shall  open 
an  account  or  execute  any  transaction 
for  a  member  or  allied  member  of 
another  member  organization  without 
the  prior  written  consult  of  another 
person  designated  by  the  member  or 
member  organization  under  Ru'e 
320(c)(1)  e  to  sign  such  consents  and 


*  Amex  Rule  363  slates  that  no  momber  «r 
memtjer  o-^anization  may  participate  in  the  pronts 
or  losses  of  a  speciali&t  iciDl  account  Ttw 
tranMLiions  of  which  the  organiurtion  clivirs. 


unless  a  (ffnaral  partner  of  the  rirm  or  a  viTtvn; 
stockhoIdM-of  th«  corporMioR  is  regi5tered  and 
scti««  ail  the  post  as  »  specialist  in  such  joint 
acxxnutt. 

•Amex  Rule  417  curr«nlly  provide*  ^^ls!  no 
Dieinljer,  ipctntjcr  firm  or  inetntier  corporal'on  shall 
take  or  carry  a  niargin  account  or  make  a  raargio 
transaction  in  which  an  empioyee  of  a  t>b::k.  trust 
company,  insurartc*  company,  or  an  «np!cyee  of 
any  corporation,  association,  firm  or  individual 
engaged  is  the  businen  of  (ietting.  either  as  lirt>kei 
or  as  principal,  in  stocks,  bonds  or  other  securities 
in  any  tomn  (y  in  bills  oTvxchaoga.  acca^urcas  or 
oth«-i  forms  of  commercial  psper,  is  diret-iiy  or 
indtrertly  tnlerested,  unless  the  written  coaserJ  ol 
the  employer  has  Tirst  been  obtained. 

"  Ajdcx  Rule  320(c))  1]  prm-ides  that  geoer^i 
partners  or  dirvckirs  of  each  iDairiber  oijtanizalioa 


F'^GiM 
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review  such  accounts.  In  addition, 
duplicate  confirmations  and  account 
statements  shall  be  sent  to  the  person 
designated  to  sign  such  consent. 
Paragraph  (b)  provides  that  no  member, 
allied  member  or  employee  associated 
with  a  member  or  member  organization 
shall  have  a  securities  or  commodities 
account  with  respect  to  which  such 
person  has  a  financial  interest  or  the 
power,  directly  or  indirectly,  to  make 
investment  decisions,  at  another 
member  or  member  organization,  or  a 
domestic  or  foreign  non-member  broker- 
dealer,  investment  adviser,  bank  or 
other  financial  institution  without  the 
prior  written  consent  of  another  person 
designated  under  Rule  320(c)(1)  to  sign 
such  consents  and  review  such 
accounts.  The  Amex  also  is  adopting 
Commentaries  .01  and  .02  to  Rule  415, 
which  define  "accounts"  for  purposes  of 
the  Rule  and  clarify  the  requirement  to 
send  duplicate  confirmations  and 
statements  to  the  person  designated  in 
the  Rule.' 

The  Exchange  is  amending  Rule  416 
relating  to  the  accounts  of  employees  of 
the  Exchange  and  members  or  member 
organizations."  The  amendments  adopt 
Commentaries  .01  and  .02  to  Rule  416. 


(hall  provids  for  appropriate  supervisory  control 
and  shall  designate  a  general  partner  or  principal 
executive  officer  to  assume  overall  authority  and 
responsibility  for  internal  supervision  and  control 
of  the  organization  and  compliance  with  securities 
laws  and  regulations.  This  person  shall  delegate  to 
qualified  principals  or  employees  responsibility 
and  authority  for  supervision  and  control  of  each 
office,  department  of  business  activity,  and  provide 
for  appropriate  procedures  of  supervision  and 
control. 

'Commentary  .01  to  Rule  415  .Mates  that  accounts 
referred  to  in  paragraph  (a)  and  (b)  of  Rule  41 S 
include,  but  are  not  limited  to  the  following:  (a) 
Securities  and  commodities  accounts:  (b)  limited  or 
general  partnership  interest  in  investment 
partnerships:  (c)  direct  and  indirect  participation  in 
joint  accounts:  and  (d)  legal  interests  in  trust 
accounts,  provided  that  with  respect  to  trust 
accounts,  the  member  or  member  organization 
required  to  approve  the  account  may  waive  the 
requirement  to  send  duplicate  confirmations  and 
monthly  statements  for  such  accounts.  See 
Amendment  No.  1.  svpra  note  3.  Commentary  .02 
to  Rule  415  clarifies  that  the  requirement  to  send 
duplicate  confirmations  and  statements  shall  not  be 
applicable  to  transactions  in  unit  investment  trusts 
and  variable  contracts  or  redeemable  securities  of 
companies  registered  under  the  Investment 
Company  Act  of  1940.  as  amended,  or  to  accounts 
whidi  are  limited  to  transactions  in  such  securities. 
or  to  Monthly  Investment  Plan  type  accounts, 
unless  the  member  or  member  organization 
employer  requests  receipt  of  duplicate 
confirmations  and  statements  of  such  accounts. 

•  The  Exchange  proposes  to  amend  Amex  Rule 
416  to  state  that  no  member  or  member  organization 
shall  open  a  cash  or  margin  account  or  execute  any 
transaction  in  securities  or  commodities  in  which 
an  employee  of  the  Exchange  or  any  corporate 
subsidiary  of  the  Exchange  or  any  member  or 
member  organizations  is  directly  or  indirectly 
interested  without  the  prior  written  consent  of  the 
employer.  Where  such  prior  consent  has  been 
obtained,  duplicate  confirmations  and  account 
statements  shall  be  sent  to  the  employer. 


Commentary  .01  clarifies  that  an 
employee  of  the  Exchange,  who  wishes 
to  open  a  securities  or  commodities 
account  should  apply  for  permission 
from  the  Human  Resources  Department 
of  the  Exchange.  Commentary  .02 
provides  that  the  requirement  in  Rule 
416  to  send  duplicate  confirmations  and 
statements  to  the  employer  is  stated  in 
Commentary  .02  to  Rule  415. 

The  Amex  believes  that  the  proposed 
rule  change  is  consistent  with  section 
6(b)(5)  of  the  Act,  which  provides,  in 
pertinent  part,  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade, 
prevent  fraudulent  and  manipulative 
acts  and  practices,  and,  in  general, 
protect  investors  and  the  public  interest. 

III.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  section  6(b)(5)  of  the 
Act."  Section  6(b)(5)  requires  that  the 
rules  of  an  exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market, 
and,  in  general,  to  protect  investors  and 
the  public  interest. 

Tne  Commission  believes  that  the 
proposal  is  consistent  with  the 
requirements  of  section  6(b)(5)  in  that  it 
clarifies  the  restrictions  contained  in 
Amex  Rules  415  and  416.  Specifically, 
the  Commission  believes  that  requiring 
prior  written  consent  before  a  memberr 
allied  member  or  employee  associated 
with  a  member  or  member  organization 
can  have  certain  securities  or 
commodities  accounts,  or  before  a 
member  or  member  organization  can 
open  a  cash  or  margin  account  or 
execute  a  transaction  in  securities  or 
commodities  in  which  an  employee  of 
the  Exchange  or  any  corporate 
subsidiary  of  the  Exchange  or  any 
member  or  member  organization  is 
directly  or  indirectly  interested,  should 
reveal  existing  and  potential  conflicts  of 
interest,  as  well  as  alert  member 
organizations  that  additional 
surveillance  could  be  appropriate. 
Additionally,  the  amendments  to  Rules 
415  and  416  should  facilitate  a 
member's  or  member  organization's 
supervision  of  its  employees  by 
providing  the  employer  with 
information  regarding  employees' 
private  securities  transactions.  The 


requirement  that  duplicate 
confirmations  and  account  statements 
be  sent  to  appropriate  persons  should 
help  members  and  member 
organizations  in  their  efforts  to  monitor 
certain  accounts  that  could  pose 
problems  for  employers  if  not  carefully 
supervised.  For  these  reasons,  the 
Commission  believes  that  these 
amendments  to  Rules  415  and  416 
should  prevent  fraudulent  and 
manipulative  acts  and  practices 
consistent  with  section  6(b)(5)  of  the 
Act. 

The  Commission  also  beUeves  that  it 
is  appropriate  to  delete  the  restrictions 
in  Rule  417  on  employees  of  financial 
institutions  over  which  the  Exchange 
does  not  retain  regulatory  jurisdiction. 
This  should  clarify  and  streamline  the 
restrictions  applicable  to  certain 
accounts  opened  by  Exchange  members 
by  removing  outdated  and  urmecessary 
restrictions.  This  is  consistent  with 
section  6(b)(5)  in  that  it  removes 
impediments  to  a  firee  and  open  market. 
In  addition,  the  Commission  believes 
that  it  is  appropriate  to  adopt  Rule  208. 
New  Rule  208  codifies  current  Exchange 
policy  relative  to  the  combining  of  odd- 
lots.  This  is  consistent  with  section 
6(b)(5)  in  that  it  should  protect  investors 
and  promote  just  and  equitable 
principles  of  trade  by  insuring  that  all 
parties  who  utilize  the  facilities  of  the 
Exchange  are  familiar  with,  and  have 
access  to,  the  rules  of  the  Exchange 
relating  to  the  combining  of  odd-lots. 

The  Commission  also  Believes  that  the 
proposed  deletion  of  Amex  Rule  365, 
concerning  prohibitions  on  a  clearing 
firm's  participation  in  the  profits  or 
losses  of  a  specialist  joint  account  for 
which  it  clears,  is  appropriate  in  view 
of  the  Exchange's  current  procedures  for 
dealing  with  specialist  concentration 
issues. »»  For  example,  the  Exchange 
stated  that  it  has  established  more  direct 
and  sophisticated  procedures  for 
dealing  with  specialist  concentration 
issues.  Specifically,  any  proposed 
change  in  specialist  unit  structure  is 
now  reviewed  by  the  Committee  on 
Floor  Member  Performance  and/cr  the 
Equities  Allocations  Committee,  and 
where  such  changes  raise  issues  of 
concentration,  they  are  analyzed  by  the 
staff  and  reviewed  by  the  Committee  on 
Specialist  Unit  Structure  and  by  the 
Board  of  Governors  of  the  Exchange. 
The  Commission  believes  that  deleting 
Rule  365  is  consistent  with  section 
6(b)(5)  in  that  it  removes  impediments 
to  a  free  and  open  market  by  removing 
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■15U.S.C.  7Bf(b)(l9a8). 


x'The  Exchange  stated  (hat  rule  365  was  intended 
as  a  crude  method  of  dealing  with  specialist 
conceqtration  issues,  by  in  effect  limiting  the 
number  of  specialist  units  with  which  the  clearing 
firm  could  be  involved. 


outdated  restrictions  on  specialist  joint 
accounts. 

It  Is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (SR-Amex-93-1) 
is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 'i 

Margaret  H.  McFarland, 

Deputy  Secretory. 

IFR  Doc.  93-30562  Filed  12-14-93;  8:45  am) 
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[Release  No.  34-33305;  Ftte  No.  SR-Amex- 
93-37) 

Self-Regulatory  Organizations;  Filing 
of  Proposed  Rule  Change  by  ttie 
American  Stock  Exchange,  Inc. 
Relating  To  Options  on  the  Securities 
Broker/Dealer  Index 

December  9, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  November  12. 
1993,  the  American  Stock  Exchange, 
Inc.  ("Amex"  or  "Exchange  ")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
hems  I,  n,  and  in  below,  which  Items 
have  been  prepared  by  the  Amex.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Oi^anization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  trade 
options  on  the  Securities  Broker/Dealer 
Index  ("Index"),  a  new  stock  index 
developed  by  the  Amex  based  on  stocks 
of  securities  broker/dealer  organizations 
which  are  traded  on  the  Amex,  the  New 
York  Stock  Exchange,  Inc.  ("NYSE"),  or 
other  U.S.  securities  exchanges,  or 
through  the  facilities  of  the  National 
Association  of  Securities  Dealers 
Automated  Quotation  System  and  are 
reported  national  market  system 
securities  ("NASDAQ/NMS").  In 
addition,  the  Amex  proposes  to  amend 
Rule  901C,  Commentary  .01  to  reflect 
that  90%  of  the  Index's  numerical  index 
value  will  be  accounted  for  by  stocks 
that  meet  the  current  criteria  and 
guidelines  set  forth  in  Rule  915.  The 
text  of  the  proposed  rule  change  is 
available  at  the  Office  of  the  Secretary, 
the  Amex,  and  at  the  Commission. 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Amex  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  For,  the  Proposed  Rule 
Change 

The  Amex  has  developed  a  new 
industry-specific  index  called  the 
Securities  Broker/E)ealer  Index,  based 
entirely  on  shares  of  widely-held 
securities  broker/dealer  industry  stock 
which  are  exchange  or  NASDAQ/NMS 
listed.'  It  is  intended  that  the  Amex 
trade  option  contracts  on  the  newly 
developed  Index. 

The  Index  contains  securities  of 
companies  in  the  U.S.  securities  broker/ 
dealer  industry.  Included  in  this  group 
are  companies  in  the  U.S.  which 
provide  securities  brokerage  services, 
market-making  services,  U.S.  Treasury 
primary  dealer  functions,  and  other 
functions  dealing  with  U.S.  and 
international  securities  of  all  types. 

Index  Calculation 

The  Index  is  calculated  using  an 
"equal-dollar  weighting"  methodology 
designed  to  ensure  that  each  of  the 
component  securities  is  represented  in 
an  approximately  "equal"  dollar 
amount  in  the  Index.  The  Exchange 
beheves  that  this  method  of  calculation 
is  important  since  even  among  the 
largest  companies  in  the  securities 
broker/dealer  industry  there  is  great 
disparity  in  market  value.  For  example, 
although  the  stocks  includeii  in  the 
Index  represent  many  of  the  most  highly 
capitalized  companies  in  the  securities 
broker/dealer  industry,  Primerica  Corp. 
currently  represents  over  22%  of  the 
aggregate  market  value  of  the  Index  and 
Merrill  Lynch  over  21%.  h  has  been  the 
Exchange's  experience  that  options  on 
market  value  weighted  indexes 
dominated  by  one  or  two  component 
stocks  are  less  useful  to  investors,  since 


"  15  U.S.C  78s(b)(2)  (19««). 
"17  CFR  200.3O-3(a)(12)  (1991). 


« The  component  seciirities  of  the  Index  are  Alex 
Brown.  Inc.;  A.G.  Edwards  Inc.;  Quick  and  Reilly 
Group.  Inc.;  Bear  Stearns  Companies,  Inc.;  Merrill 
Lynch  and  Ca;  Morgan  Stanley  Group  Inc.; 
Primerica  Corp.;  Paine  Webber  Group  Inc.;  Salomon 
Inc.;  and  Charles  Schwab  Corp. 


the  index  will  tend  to  represent  those 
one  or  two  components  and  not  the 
broader  target  sector  that  the  index  is 
designed  to  represent. 

The  following  is  a  description  of  how 
the  equal-dollar  weighting  calculation 
method  works.  As  of  the  market  close 
on  October  15, 1993,  a  portfolio  of 
broker/dealer  stocks  was  established 
representing  an  investment  of  $10,000 
in  the  stock  (rounded  to  the  nearest 
whole  share)  of  each  of  the  companies 
in  the  hidex.  The  value  of  the  Index 
equals  the  current  market  value  (i.e.. 
based  on  U.S..primary  market  prices)  of 
the  sum  of  the  assigned  number  of 
shares  of  each  of  the  stocks  in  the  Index 
portfolio  divided  by  the  Index  divisor. 
The  Index  divisor  was  initially 
determined  to  yield  the  benchmark 
value  of  300.00  at  the  close  of  trading 
on  October  15. 1993.  Each  quarter 
thereafter  following  the  close  of  trading 
on  the  third  Friday  of  January,  April, 
July,  and  October,  the  Index  portfolio 
will  be  adjusted  by  changing  the 
number  of  whole  shares  of  each 
component  stock  so  that  each  company 
is  again  represented  in  "equal"  dollar 
amoimts.  "The  Exchange  has  chosen  to 
rebalance  following  the  close  of  trading 
on  the  quarterly  expiration  cycle 
because  it  allows  an  option  contract  to 
be  held  for  up  to  three  months  without 
a  change  in  the  Index  portfolio  while  at 
the  same  time,  maintaining  the  equal 
dollar  weighting  feature  of  the  Index.  If 
necessary,  a  divisor  adjustment  is  made 
at  the  rebalancing  to  ensure  continuity 
of  the  Index's  value.  The  newly  adjusted 
portfolio  becomes  the  basis  for  the 
Index's  value  on  the  first  trading  day 
following  the  quarterly  adjustment. 

The  Exchange  represents  that  it  has 
had  experience  making  regular  quarterly 
adjustments  to  certain  of  its  indexes 
[e.g.,  the  Amex  Institutional  Index)  and 
has  not  encountered  investor  confusion 
regarding  the  adjustments,  since  they 
are  done  on  a  regular  basis  and  timely, 
proper,  and  adequate  notice  is  given  in 
the  form  of  an  information  circular 
distributed  to  all  Exchange  members 
notifying  them  of  the  quarterly  changes. 
This  circular  is  also  sent  to  the 
Exchange's  contacts  at  the  major  options 
firms,  mailed  to  recipients  of  the 
Exchange's  options  related  information 
circulars,  and  made  available  to 
subscribers  of  the  Options  News 
Network.  In  addition,  the  Exchange  will 
include  in  its  promotional  and 
marketing  materials  for  the  Index  a     ~ 
description  of  the  equal-dollar 
weighting  methodology.  The  Exchange 
states  that  this  procedure  has  been  used 
for  the  Exchange's  Biotechnology  Index, 
another  equal-dollar  weighted  index. 
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As  noted  above,  the  number  of  shares 
of  each  component  stock  in  the  Index 
portfolio  remains  fixed  between 
quarterly  reviews  except  in  the  event  of 
certain  types  of  corporate  actions  such 
as  the  payment  of  a  dividend  other  than 
an  ordinary  cash  dividend,  a  stock 
distribution,  stock  split,  reverse  stock 
split,  rights  oSering,  distribution, 
reorganization,  recapitalization,  or 
similar  event  with  respect  to  the 
component  stocks,  hi  a  merger  or 
consolidation  of  an  issuer  of  a 
component  stock,  if  the  stock  remains  in 
the  Index,  the  number  of  shares  of  that 
security  in  the  portfolio  may  be 
adjusted,  to  the  nearest  whole  share,  to 
maintain  the  component's  relative 
weight  in  the  Index  at  the  level 
immediately  prior  to  the  corporate 
action.  In  the  event  of  a  stock 
replacement,  the  average  dollar  value  of 
the  remaining  poitfoho  components  will 
be  calculated  and  that  amount  invested 
in  the  stock  of  the  new  component,  to 
the  nearest  whole  share.  In  all  cases,  the 
divisor  will  be  adjusted,  if  necessary,  to 
ensure  Index  continuity. 

The  Amex  will  calculate  and  maintain 
the  Index,  and  pursuant  to  Exchange 
Rul9.90lC(b)  may  at  any  time  or  from 
time  to  time  substitute  stocks,  or  adjust 
the  number  of  stocks  included  in  the 
Index  based  on  changing  conditions  in 
the  securities  broker/dealer  industry. 
However,  in  the  event  the  Exchange 
determines  to  increase  the  number  of 
Index  component  stocks  to  greater  than 
fifteen  or  to  reduce  the  number  of 
component  stocks  to  fewer  than  ten,  the 
Exchange  will  give  prior  written  notice 
to  the  Conunission.2  In  selecting 
securities  to  be  included  in  the  Index, 
the  Exchange  will  be  guided  by  a 
number  of  factors  including  market 
value  of  outstanding  shares  and  trading 
activity.  The  eligibility  standards  for 
Index  components  are  described  below. 

Similar  to  other  stock  index  values 
published  by  the  Exchange,  the  value  of 
the  Index  will  be  calculated 
continuously  and  disseminated  every  15 
seconds  over  the  Consolidated  Tape 
Association's  Network  B. 

Expiration  and  Settlement 

The  proposed  options  on  the  Index 
are  European-style  >  and  cash-settled. 
The  Exchange's  standard  option  trading 
hours  (9:30  a.m.  to  4:10  p.m.  Eastern 
Standard  Time)  will  apply  to  Index 
options.  The  options  on  the  Index  will 


2  Such  a  change  in  the  number  of  components  in 
the  Index  may  warrant  the  submiMion  of  a  rule 
Tiling  pursuant  to  Section  19  of  the  Act  and  Rule 
l9b-4  thereunder. 

^  European-style  options  may  only  be  exercised 
during  a  specified  time  period  immediately  prior  to 
expiration. 


expire  on  the  Saturday  following  the 
third  Friday  of  the  expiration  month 
("Expiration  Friday").  The  last  trading 
day  in  an  Index  option  series  will 
normally  be  the  second  to  last  business 
day  preceding  the  Saturday  following 
Expiration  Friday  (normally  a 
Thursday).  Trading  in  expiring  Index 
options  will  cease  at  the  close  of  trading 
on  the  last  trading  day. 

The  Exchange  plans  to  list  Index 
options  series  with  expirations  in  the 
three  near-term  calendar  months  and  in 
the  two  additional  calendar  months  in 
the  January  cycle.  In  addition,  longer 
term  option  series  having  up  to  thirty- 
six  months  to  expiration  may  be  traded. 
In  lieu  of  such  long-term  options  based 
on  the  full-value  of  the  Index,  the 
Exchange  may  instead  Ust  long-term, 
reduced-value  put  and  call  options 
based  on  one-tenth  (1/lOth)  of  the 
Index's  full  value.  In  either  event,  th^ 
interval  between  expiration  months  for 
either  a  full-value  or  reduced-value 
long-term  Index  option  will  not  be  less 
than  six  months.  The  trading  of  any 
long-term  Index  options  would  be 
subject  to  the  same  rules  which  govern 
the  trading  of  all  the  Exchange's  index 
options,  including  sales  practice  rules, 
margin  requirements,  and  floor  trading 
procedures.  Position  limits  on  reduced- 
value  long-term  Index  options  will  be 
equivalent  to  the  position  limits  for 
regular  (full-value)  Index  options  and 
would  be  aggregated  with  such  options. 
For  example,  if  the  position  limit  for  the 
full-value  options  on  the  Index  is  10,500 
contracts  on  the  same  side  of  the 
market,  then  the  position  limit  for  the 
reduced-value  options  will  be  105,000 
contracts  on  the  same  side  of  the 
market. 

The  exercise  settlement  value  for  all 
of  the  expiring  Index  options  will  be 
calculated  based  upon  the  primary 
exchange  regular  way  opening  sale 
prices  for  the  component  stocks.  In  the 
case  of  securities  traded  through  the 
NASDAQ  system,  the  first  reported  sale 
price  will  bie  used.  If  any  component 
stock  does  not  open  for  trading  on  its 
primary  market  on  the  last  day  before 
expiration,  then  the  prior  day's  last  sale 
price  will  be  used  in  the  exercise 
settlement  value  calculation. 

Eligibility  Standards  for  Index 
Components 

Exchange  Rule  901C  specifies  criteria 
for  inclusion  of  stocks  in  an  index  on 
which  options  will  be  traded  on  the 
Exchange.  In  choosing  among  securities 
broker/dealer  industry  stocks  that  meet 
the  minimum  criteria  set  forth  in  Rule 
901C  the  Exchange  will  focus  only  on 
stocks  that  are  traded  on  the  NYSE, 
Amex  (subject  to  the  limitations  of  Rule 


901C),  other  U.S.  securities  exchanges, 
or  NASDAQ/NMS.  In  addition,  the 
Exchange  intends  to  select  stocks  that: 

(1)  Have  a  minimum  market  value  (in 
U.S.  dollars)  of  a  least  $75  million,  and 

(2)  have  an  average  monthly  trading 
volume  in  the  U.S.  markets  over  the 
previous  six  month  period  of  not  less 
than  one  million  shares  except  that  two 
of  the  stocks  may  have  minimum 
monthly  trading  volumes  of  at  least 
450.000  shares. 

The  Index  currently  has  eleven 
component  stocks,  ten  of  which  are 
eligible  for  standardized  option  trading 
and  are  currently  the  subject  of 
standardized  option  trading.  However, 
to  address  concerns  about  the 
possibility  of  manipulation  of  an  index 
containing  a  large  percentage  of  stocks 
that  do  not  meet  the  eligibility  standards 
applicable  to  stocks  eligible  for 
standardized  option  trading,  at  each 
quarterly  rebalancing,  stocks  that  meet 
the  then  current  criteria  for 
standardized  option  trading  set  forth  in 
Exchange  Rule  915  will  be  required  to 
account  for  a  least  90%  of  the  Index's 
numerical  value,  and  this  requirement 
will  be  reflected  in  commentary  to 
Exchange  Rule  901C. 

Exchange  Rules  Applicable  to  Stock 
Index  Options 

Amex  Rules  900C  through  980C  will 
apply  to  the  trading  of  option  contracts 
based  on  the  Index.  These  Rules  cover 
issues  such  as  surveillance,  exercise 
prices,  and  position  limits.  Surveillance 
procedures  currently  used  to  monitor 
trading  in  each  of  the  Exchange's  other 
index  options  will  also  be  used  to 
monitor  trading  in  options  on  the  Index. 
The  Index  is  deemed  to  be  a  Stock  Index 
Option  under  Rule  90lC(a)  and  a  Stock 
Index  Industry  Group  under  Rule 
900C(b)(l).  With  respect  to  Rule 
903C(b),  the  Exchange  proposes  to  list 
near-the-money  (i.e..  strike  prices 
within  ten  points  above  or  below  the 
current  index  value)  option  series  on  the 
Index  at  ZVz  intervals  only  when  the 
value  of  the  Index-is  below  200  points. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act.  in  general,  and 
furthers  the  objectives  of  section  6(b)(5) 
in  particular,  in  that  it  is  designed  to 
prevent  h-audulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  and  to 
remove  impediments  to  and  pertect  the 
mechanism  of  a  free  and  open  market 
anda  national  market  system. 
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(B)  Self-flegulatory  Organization 's 
Statewent  on  Burden  on  Competition 

The  Amex  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

111.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
pubUshes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
wilh 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

TV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  wrritten  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N\V., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
Amex.  All  submissions  should  refer  to 
File  No.  SR-Amex-93-37  and  should  be 
submitted  by  January  7, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 


Margaret  H.  McFarland, 

Deputy  Secretary. 

jFR  Doc.  93-30563  Filed  12-14-93;  8:45  am) 
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Self-Regulatory  Organizations;  Filing 
of  Proposed  Rule  Change  by  the 
American  Stock  Exchange,  Inc. 
Relating  to  a  Proposal  To  List  for 
Trading  Options  on  the  Amex  Hong 
Kong  30  Index 

December  9, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C  78s(b)(l),  noUce  is 
hereby  given  that  on  October  27, 1993, 
the  American  Stock  Exchange.  Inc. 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  Amex.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  trade  options 
on  the  Amex  Hong  Kong  30  Index 
("Index"),  a  new  stock  index  recently 
developed  by  the  Amex  and  currently 
comprised  of  thirty  common  stocks 
which  are  traded  on  the  Stock  Exchange 
of  Hong  Kong  ("HKSE").  hi  addition, 
the  Amex  proposes  to  amend  Rule 
904C(b)  to  provide  for  a  position  Hmit 
of  25,000  contracts  on  the  same  side  of 
the  market,  provided  no  more  than 
15,000  of  such  contracts  are  in  series  in 
the  nearest  expiration  month.  The  text 
of  the  proposed  rule  change  is  available 
at  the  Office  of  the  Secretary,  the  Amex, 
and  at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Amex  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 


Mi  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and  the 
Statutory  Basi^for,  the  Proposed  Rule 
Change 

(1)  Purpose 

The  Exchange  has  developed  the 
Index,  which  is  based  entirely  on  the 
shares  of  thirty  companies  traded  on  the 
HKSE.  The  Exchange  intends  to  trade 
standardized  index  option  contracts 
based  on  the  Index.  The  Exchange 
recently  received  Commission  approval 
to  list  and  trade  warrants  based  on  the 
Index.i  The  Index  is  currently  being 
calculated  and  disseminated  by  the 
Exchange. 

Eligibility  Standards  for  Index 
Components 

The  Index's  component  securities 
have  been  selected  on  the  basis  of  their 
market  weight,  trading  liquidity,  and 
representation  of  the  wide  variety  of 
business  industries  listed  on  the  HKSE. 
The  index  component  securities  must 
meet  certain  requirements  and  criteria. 
First,  the  issuer  of  each  Index 
component  security  must  be  an  entity 
with  major  business  interests  in  Hong 
Kong.  Second,  each  Index  component 
security  must  be  listed  for  trading  on  the 
HKSE.  Third,  if  any  Index  component 
security  has  a  majority  of  its  trading 
volume  occurring  on  an  exchange  other 
than  the  HKSE,  the  Amex  must  have  an 
effective  market  information  sharing 
agreement  with  such  exchange.  The 
Amex  will  remove  any  Index 
component  security  that  fails  any  of  the 
above  criteria  within  30  days  after  such 
failure  occurs. 

In  addition,  the  Exchange  has  selected 
only  those  HKSE  Index  component 
securities  that  meet  the  following 
additional  listing  and  maintenance 
criteria: 

(1)  The  average  daily  market 
capitalization  for  each  Index  component 
security  during  the  six  months  prior  to 
inclusion  in  the  Index  must  be  at  least 
HK$3  billion  (approximately  US$380 
million); 

(2)  The  average  U.S.  dollar  value  of 
the  "free  float"  (i.e.,  total  freely 
tradeable  outstanding  shares  less  insider 
holdings)  for  each  Index  component 
security  during  the  three  months  prior 
to  inclusion  in  the  Index,  shall  not  be 
less  than  US$238  million,  except  that, 
up  to  three  Index  component  securities 
may  be  retained  in  the  Index  that  do  not 
meet  this  criterion  provided  that  the 
average  U.S.  dollar  value  of  the  "free 
float"  for  each  of  the  excepted  securities 
is  not  less  than  US$150  million; 


1  Securities  Exchange  Act  Release  No.  33036 
(October  8. 1993).  58  FR  535B8. 
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(3)  The  average  daily  closing  price  of 
each  Index  component  security  during 
the  six  months  prior  to  inclusion  in  the 
Index  may  not  be  lower  than  HK$2.50 
(approximately  US$0.32);  and 

(4)  All  securities  selected  for 
inclusion  in  the  Index  must  have  traded 
an  average  of  one  million  shares  per  day 
during  the  preceding  six  months,  except 
that,  up  to  three  Index  component 
securities  may  be  included  in  the  Index 
that  do  not  meet  this  criterion  provided 
that  each  such  excepted  security  has  an 
average  daily  trading  volume  of  not  less 
than  500,000  shares  per  day  during  the 
preceding  six  months. 

Beginning  in  1994.  the  Exchange  will 
review  the  Index's  component  securities 
on  the  last  business  day  in  January, 
April.  July,  and  October.  Any 
component  security  failing  to  meet  the 
above  listing  and  maintenance  criteria 
may  be  replaced  in  the  Index  in 
accordance  with  the  schedule  set  forth 
in  the  Commission  approval  order  for 
the  trading  of  warrants  on  the  Index.2 
The  Exchange  will  maintain  the  Index 
and.  pursuant  to  Exchange  Rule 
90lC(b).  may  at  any  time  or  from  time 
to  time  substitute  stocks,  or  adjust  the 
nuosber  of  stocks  included  in  the  Index, 
based  on  changing  conditions  in  the 
Hong  Kong  stock  market  Any 
replacement  security  must  meet  the 
eligibility  standards  discussed  above. 
However,  if  the  number  of  Index 
component  securities  in  the  Index  falls 
below  thirty,  no  new  option  series  will 
be  hsted  for  trading  unless  and  until  the 
Commission  approves  a  rule  filing 
pursxiant  to  section  19(b)  of  the  Act 
reflecting  the  change  in  the  number  of 
components  in  the  Index. 

At  the  close  of  the  market  on  Friday, 
October  15. 1993,  the  average  closing 
price  of  the  component  stocks  of  the 
Index  was  HK$26.09  (US$3.38),  with 
the  highest  priced  stock  closing  at 
HKS87.50  (US$11.33)  and  the  lowest 
priced  stock  closing  at  HK$4.10 
(US$0.53).  Of  the  thirty  included  in  the 
Index,  four  closed  at  prices  lower  than 
HK$7.50,  or  approximately  US$1. GO.  As 
of  October  15, 1993,  the  total  market 
capitalization  of  the  Index  component 
stocks  was  US$186.8  billion.3 

Index  Caknlatiotts 

The  Index  is  a  capitalization-weighted 
index  where  the  Index  value  is 
calculated  by  multiplying  the  price  of 
each  component  security  (in  Hong  Kong 
dollars)  by  its  number  of  shares 
outstanding,  adding  the  sums  and 
dividing  by  the  current  Index  divisor. 


The  Index  level  was  set  at  a  value  of  350 
at  the  close  of  the  market  on  June  25, 
1993.  The  market  value  of  the 
component  stocks  on  that  date  was 
HK$1, 152,829.149.500  (equivalent  to 
approximately  US$148,656,241,000) 
and  the  divisor  used  to  calculate  the 
Index  was  3.293.797.570.  For  valuation 
purposes,  one  Hong  Kong  Index  unit 
(1.0)  is  assigned  a  fixed  value  of  one 
U.S.  dollar. 

Since  the  HKSE  does  not  operate 
during  the  Amex's  trading  hours,  the 
Amex  is  calculating  the  Index  once  each 
day  based  on  the  most  recent  official 
closing  prices  of  each  of  the  Index 
component  securities  as  reported  by  the 
HKSE.  The  Amex  will  administer  the 
Index,  making  such  adjustments  to  the 
divisor  as  may  be  necessary  in  light  of 
stock  splits,  stock  replacements,  or  other 
corporate  actions  which  would 
otherwise  cause  a  discontinuity  in  the 
Index  value.  The  Index  value  is  beinjg 
pubHshed  through  the  Exchange's 
market  data  system  and  made  available 
to  vendors. 


2S«e  note  1,  supra. 

30n  October  IS.  1993,  the  exchange  rate  (or  Hong 
Kong  and  U.S.  dollars  was  7.72S. 


Expiration  and  Settlement 

The  proposed  options  on  the  Index 
are  to  be  European-style  (i.e.,  exercises 
are  permitted  at  expiration  only)  and 
cash-settled.  Standard  option  trading 
hours  for  broad-based  index  options 
(9:30  a.m.  to  4:15  p.m.  New  York  time) 
will  apply.  Options  on  the  Index  will 
expire  on  the  Saturday  following  the 
third  Friday  of  the  expiration  month 
("Expiration  Friday").  The  last  trading 
day  in  an  option  series  will  normally  be 
the  second  to  last  business  day 
preceding  the  Saturday  following  the 
third  Friday  of  the  expiration  month 
(normally  a  Thursday).  Trading  in    ,, 
expiring  options  will  cease  at  the  close 
of  trading  on  the  last  trading  day.  The 
exercise  settlement  value  for  all  of  the 
Index's  expiring  options  will  be 
calculated  based  upon  the  most  recent 
official  closing  price  of  each  of  the 
component  securities  as  reported  by  the 
HKSE  on  the  last  trading  day  prior  to 
expiration. 

The  Exchange  plans  to  list  options 
series  with  expirations  in  the  three  near- 
term  calendar  months  and  in  the  two 
additional  calendar  months  in  the 
March  cycle.  In  addition,  longer  term 
option  series  having  up  to  thirty-six 
months  to  expiration  may  be  traded.  In 
lieu  of  such  long-term  options  on  a  full- 
value  Index  level,  the  Elxchange  may 
instead  list  long-term,  reduced-value 
put  and  call  options  based  on  one-tenth 
(1/lOth)  the  Index's  full  value.  In  either 
event,  the  interval  between  expiration 
months  for  either  a  full-value  or 
reduced-value  long-term  option  will  not 
be  less  than  six  months. 


Exchange  Rules  Applicable  to  Stock 
Index  Options 

Amex  Rules  900C  through  980C  will 
apply  to  the  trading  of  standardized  and 
long-term  option  contracts  based  on  the 
Index.  These  rules  cover  issues  such  as 
sales  practices,  margin  requirements, 
exercise  prices,  position  limits,  and 
floor  trading  procedures.  Surveillance 
procedures  currently  used  to  monitor 
trading  in  each  of  the  Exchange's  other 
index  options  will  also  be  used  to 
monitor  trading  in  options  on  the  Index. 
The  Index  is  deemed  to  be  a  Stock  Index 
Option  under  Rule  90lC(a)  and  a  Broad 
Stock  Index  Group  under  Rule 
900C(b)(l).  With  respect  to  Rule 
903C(b).  the  Exchange  proposes  to  list 
near-the-month  (i.e.,  within  ten  points 
above  or  below  the  current  index  value) 
option  series  on  the  Index  at  2Vz  point 
strike  (exercise)  price  intervals  when  the 
value  of  the  Index  is  below  200  points. 
In  addition,  the  Exchange  proposes  to 
establish,  pursuant  to  Rule  903C(b),  a 
position  limit  of  25,000  contracts  on  the 
same  side  of  the  market,  provided  no 
more  than  15.000  of  such  contracts  are 
in  series  in  the  nearest  expiration 
month. 

In  anticipation  of  substantial 
customer  activity  in  the  options  on  this 
Index  (including  institutional  activity), 
the  Exchange  seeks  to  have  the  ability 
to  utilize  its  Auto-Ex  system  for  orders 
in  the  Index  options  of  up  to  99 
contracts.  Auto-Ex  is  the  Exchange's 
automated  execution  system  which 
provides  for  the  automatic  execution  of 
market  and  marketable  limit  orders  at 
the  best  bid  or  offer  at  the  time  the  order 
is  entered.  The  ability  to  use  Auto-Ex  for 
orders  of  up  to  99  contracts  will  provide 
customers  with  deep,  liquid  markets  as 
well  as  expeditious  executions. 

(2)  Basis 


The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act,  in  general,  and 
furthers  the  objectives  of  section  6(bK5) 
in  particular,  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  facilitating 
transactions  in  securities,  and  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Amex  does  not  believe  that  the 
prpposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 
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(C)  Self-Regulatory  OrgarAzation's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
thosei  th'it  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
Amex.  All  submissions  should  qefer  to 
File  No.  SR-Amex-93-32  and  should  be 
submitted  by  January  7, 1994. 

For  the  Commission,  by  tne  LHvision  ot 
Marliet  Regulation,  pursuant  to  delegati'd 
authority.* 

Margaret  H.  McFarlaod, 
Depu  ty  Secretary. 
IFR  Doc.  93-30564  Filed  12-14-93;  8:45  ami 
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Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Opportunity  for  Hearing; 
Chicago  Stock  Exchange,  Incorporated 

Decemt)er  9, 1993. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  security: 

Property  Trust  of  America 
Cum.  Conv.  Class  A  Pfd.  Shares  of 
Beneficial  Interest,  $1.00  Par  Value  (File 
No.  7-11663) 

This  security  is  listed  and  registered 
on  one  or  more  other  national  securities 
exchange  and  is  reported  in  the 
consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  January  3, 1994, 
virritten  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street,  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Kat2, 

Secretary. 

[FR  Doc.  93-30512  Filed  12-14-93:  8:45  am] 

BILUNQ  COOe  SOtO-01-M 


[Release  Na  34-33303;  File  No.  SR-Phlx- 
93-39] 

Self- Regulatory  Organizations;  FHing 
of  Proposed  Rule  Change  by 
Philadelphia  Stock  Exchange,  Inc.  To 
Adopt  a  Supervision  Rule 

December  8, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  November  2, 1993, 
the  Philadelphia  Stock  Exchange,  Inc. 
("Phlx"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  hems  I,  II  and  III 
below,  which  Items  have  been  prepared 


by  the  self-regulatory  organization.'  The 
Commissicm  is  publishing  this  notice  to 
solicit  commenis  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx,  pursuant  to  Rule  19b-4  of 
the  Act,  proposes  to  adopt  a 
comprehensive  supervision  rule. 
Specifically,  Phlx  Rule  748  would  be 
amended  to  add  detailed  supervision 
requirements.  The  following  is  the  text 
of  the  proposal,  with  italics  representing 
language  proposed  to  be  added  and 
brackets  representing  language  proposed 
to  be  deleted:  Supervision  |of  Accounts) 

Rule  748  (a).  Every  member  is 
required  either  personally  or  through  a 
general  partner  or  an  officer  who  is  a 
holder  of  voting  stock  in  his 
organization  to  supervise  diligently  all 
accounts  handled  by  [branch  office 
managers,  customers'  men  and  service 
men]  registered  representatives 
employed  by  such  organization. 

(o^  Each  office,  department  or 
business  activity  of  a  member,  member 
organization,  participant  or  participant 
organization  (including  foreign 
incorporated  branch  offices)  shall  be 
under  the  supervision  and  control  of  the 
member,  member  organization, 
participant  or  participant  organization 
establishing  it  and  of  the  personnel 
delegated  such  authority  and 
responsibility. 

The  person  in  charge  of  a  group  of 
employees  shall  reasonably  discharge 
his  duties  and  obligations  in  connection 
with  supervision  and  control  of  the 
activities  of  those  employees  related  to 
the  business  of  their  employer  and 
compliance  with  securities  laws  and 
regulations. 

(c)  The  general  partners  or  directors  of 
each  member  organization  or 
participant  organization  shall  provide 
for  appropriate  supervisory  control  and 
shall  designate  a  general  partner  or 
principal  executive  officer  to  assume 
overall  authority  and  responsibility  for 
internal  supervision  and  control  of  the 
organization  and  compliance  with 
securities  laws  and  regulations.  This 
person  shall: 

(1)  delegate  to  qualified  principals  or 
employees  responsibility  and  authority 
for  supervision  and  control  of  each 
office,  department  or  business  activity, 
and  provide  for  appropriate  written 
procedures  of  supervision  and  control. 


<  The  Exchange  made  certain  grammatical 
changes  to  the  prtjposed  rule  on  Decemboi  2,  1993. 
Telephone  conversation  between  Gerald  D. 
O'Connell,  Vice  President,  Markel  Surveillance,  and 
Kalhy  Sinunons.  Division  of  Market  Regulation. 
.SEC  (Doc.  2. 1993). 
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(2)  establish  a  separate  system  of 
follow-up  and  review  to  determine  that 
the  delegated  authority  and 
responsibility  are  being  properly 
exercised. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self- regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A.  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

t.  Purpose 

The  Phlx  proposes  to  amend  its  Rule 
748  ("Supervision  Rule")  to  adopt  a 
cothprehensive  supervision  requirement 
comparable  to  the  rules  of  other 
exchanges.2  Currently,  the  rule  requires 
members  to  supervise  activities  in 
customer  accounts  handled  by  the  firm's 
registered  employees.  The  proposed  rule 
change  would  expand  upon  this 
requirement  by  adding  a  requirement 
that  all  offices,  departments  and 
business  activities  of  members  and 
member  organizations  be  under  the 
supervision  and  control  of  such  member 
and  that  the  responsibility  of  doing  so 
be  aflirmatively  delegated  to  jjersons 
within  the  firm.  Proposed  Rule  748(c) 
details  the  delegation  of  such 
responsibility  to  qualified  persons. 
Members  will  be  required  to  develop 
and  maintain  written  supervisory 
procedures. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  section  6  of  the  Act  in 
general,  and  in  particular,  with  section 
6(b)(5),  in  that  it  is  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  as  well  as  to  protect  investors 
and  the  public  interest.  Specifically,  the 
proposed  Supervision  Rule  is  intended 
to  fortify  the  Exchange's  supervision 
requirements  to  bring  them  in  line  with 
those  of  other  exchanges.  The  Exchange 
believes  that  the  proposed  rule  should 
strengthen  the  Exchange's  ability  to 
examine  member  organizations  for 
compliance  with  supervisory 


-  See.  e.g..  New  York  Stock  Exchange  Rule  342. 


requirements  by  compelling  that  written 
supervisory  procedures  be  maintained. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  \h4 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  NW., 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Phlx.  All  submissions 
should  refer  to  File  No.  SR-Phlx-93-39 
and  should  be  submitted  by  January  5. 
1994. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 
Depufy  Secretary. 
IFRDoc.  93-30511  Filed  12-14-93;  8:45  am) 
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[Release  No.  34-33302;  FIte  No.  SR-Phlx- 
93-53] 

December  8. 1993. 

Self-Regulatory  Organizations;  Filing 
of  Proposed  Rule  Change  by 
Philadelphia  Stock  Exchange,  Inc.  to 
Adopt  Rule  708,  Acts  Detrimental  to 
the  Interest  or  Welfare  of  the  Exchange 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  November  4. 1993, 
the  Philadelphia  Stock  Exchange.  Inc. 
("Phlx"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items.  I.  II  and 
III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx.  pursuant  to  Rule  19b-4  of 
the  Act.  proposes  to  adopt  new  Phlx 
Rule  708.  Acts  Detrimental  to  the 
Interest  or  Welfare  of  the  Exchange.  The 
following  is  the  text  of  the  proposed 
rule  change:  (All  new  text) 

Acts  Detrimental  to  the  Interest  or 
Welfare  of  the  Exchange  Rule  708.  A 
member,  member  organization,  or 
person  associated  with  or  employed  by 
a  member  or  member  organization  shall 
not  engage  in  acts  detrimental  to  the 
interest  or  welfare  of  the  Exchange. 

Commentary  .01 

Acts  which  could  be  deemed 
detrimental  to  the  interest  or  welfare  of 
the  Exchange  include,  but  are  not 
limited  to.  the  following: 

(a)  Conviction  or  guilty  plea  to  any 
felony  charge  or  any  securities  or  fraud- 
related  criminal  misconduct; 

(b)  Use  or  attempted  use  of 
unauthorized  assistance  while  taking 
any  securities  industry  or  Exchange- 
related  qualification  examination; 

(c)  Failure  to  make  a  good  faith  effort 
to  pay  any  fees.  dues,  fines  or  other 
monies  due  and  owing  to  the  Exchange; 

,  (d)  Destruction  or  misappropriation  of 
Exchange  or  member  property; 


Federal  Register  /  Vol.  58.  No.  239  /  Wednesday,  December  15.  1993  /  Notices 65611 


(e)  Kfisconduct  on  the  trading  floor,  in 
violation  of  the  Exchange's  Order  and 
Decorum  Regulations,  that  is  repetitive, 
egregious  or  of  a  publicly  embarrasKing 
nature  to  the  Exchange. 

II.  Self-Regulatory  Organization's 
Slatement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
en  the  proposed  rule  change.  The  text 
of  these  statements  may  be  exaniined  at 
tho  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Qrganizotion's 
Statement  of  the  Purpose  of,  and 
Stiftutory  Basis  for.  the  Proposed  Rule 
Change 

1 .  Purpose 

The  Phlx  propases  to  adept  Rule  708, 
Aijts  Detrimental  to  the  Interest  or 
Welfare  of  the  Exchange.  The  proposed 
rule  provides  the  Exchange  with  a  rule 
citation  respecting  unethical  behavior 
rdt  neces.sarily  related  to  trading 
principles  or  handling  of  accounts.  The 
aforementioned  violations  are  typically 
covered  by  Phlx  Rule  707,  Just  and 
Equitable  Principles  of  Trade.  The 
E5(change  believes  that  the  new  rule  will 
serve  as  a  more  appropriate 
jurisdictional  basis  for  such  arts  as 
fa  hire  to  make  a  good  faith  effort  to  pay 
E)  change  fees.  Commentary  .01  lists 
odmples  of  ads  covered  by  the  new 

Ife. 


m 


2. 


Statutory  Basis 


The  proposed  rule  change  is 
cc  ijtsi.v  ert  with  section  6  of  the  Ad  in 
gtjieiai.  fi:id  in  paiticular.  with  sedion 
6(  t  )(5),  in  that  it  is  designed  to  promote 
just  and  equitable  prir.c!plt;s  of  trade, 
pii'vt-nt  fraudulent  and  manipulative 
a(  I  s  3nd  pr&ctJcw,  as  well  as  to  proted 
tr  1  esters  and  ilxe  public  interest. 
S  >  scifically,  the  Exchange  believes  that 
prop&sed  Rule  708  should  improve  the 
Exchange's  disciplinary  program  and 
djscoui^age  the  ads  dted  in  the  rule. 

B\  Self-Reguhtory  Organization 's 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  believe  that  tho 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 


C  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  Eflccliveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Feder^  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  virill: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Cjjmmission,  450  Fifth  Street.  NW.. 
Washington,  IX:  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  staten>ents 
with  resped  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspedion  and  copying  at 
the  Commission's  Public  Reference 
Sedion,  450  Fifth  Street,  NW.. 
Washington, DC  20549.  Copies  of  surh 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Phlx.  All  submissions 
should  refer  to  File  No.  SR-PhLx-93-53 
and  should  be  submitted  by  January  5. 
1994. 

Far  the  Commission,  by  the  Division  of 
Market  Regulfftion,  pursuant  to  de!pg;iff>d 
authority. 

Margarti  H.  McFarUnd, 
Deputy  Secrvlary. 
|FR  Doc  93-30510  Filed  12-14-«3;  B  45  am| 
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[Reteas*  NOv  34-33301;  File  No.  Sfl-PHLX- 
83-06] 

Setf-Regutatory  Organtzattons;  Order 
Approving  Proposed  Rule  Change  by 
the  Phiiadelphia  Stock  Excttange,  Inc., 
Relating  to  the  Listing  of  $25  Strike 
Price  Intervals  for  Ofirttons  on  the  Over- 
the-Counter  Index  and  the  Value  Line 
Index 

I>ceml)er8, 1993. 

On  Marrh  11, 1993,  the  Philadelphia 
Stock  Exchange.  Inc.  ("PHLX"  or 
Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  sedion 
19(lj)(l)  of  the  Securities  Exchange  Ad 
of  1934  ("Ad").'  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
add  Commentary  .02  to  PHLX  Rule 
IIOIA.  "Terms  of  Option  Contracts," 
which  will  allow  the  Exchange  to  list 
option  strike  prices  in  the  far-term  series 
(nine  months  to  expiration)  of  the 
National  Over-the-Counter  Index 
("XOC")  and  the  Value  Line  Index 
("VLE,"  and.  with  the  XOC,  the 
"Indexes")  at  $25.00  intervals  unless 
there  is  demonstrated  customer  interest 
in  $5.00  strike  price  intervals. 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  33001 
(October  1, 1993).  58  FR  53009.3  No 
comments  were  received  on  the 
proposal. 

Currently,  the  PHLX  lists  options  on 
the  Indexes  at  strike  price  intervals  of 
$5.00  surrounding  the  current  value  of 


'15  U.S.C  78s(b)(l)(198Z). 

■i  17  CFR  240.19t^-«  (1993). 

'The  PHLX  amended  its  proposa)  »o  atW  new 
Commentary  .01  to  Exchange  Rule  1101^.  which 
provides,  in  part,  that  eaercise  prices  in  ibe  lar-tenn 
series  cf  options  oo  the  NatJona)  0»«r- the  Counter 
Index  rXOC')  and  on  the  Value  Line  lodcx 
("VLE")  shall  be  S25.00,  unleM  den»ii.s»ratBd 
cuKtomsr  intertsil  exlstii  at  $5  00  intervals.  For  the 
purposes  of  proposed  Comnienlary  the  F*HLX 
derines  ■"demonttiated  custonter  inta'est"  to 
include  "inslituiional  (firm),  corporate  or  cuslomei 
interest  expres-sed  directly  to  ibe  Exchange  or 
through  the  aistomer't  fktor  brokerage  fnit.  IjuI  not 
interest  expressed  by  a  Registered  Options  Trader 
("ROT')  with  respect  to  trading  for  the  ROTs  own 
account."  See  l.eii>ir  from  Gerald  D.  O'ConncU,  Vice 
F'resident.  Maikel  Surveillanc*.  PHLX.  to  Yvonne 
Fraticellt.  Attorney.  Options  Branch,  Divi.'ilon  of 
Market  Regulation  ("Division").  Corvr.ivfion,  dated 
April  i5.  1993  I"  Arnendinenl  No.  1").  and 
Telephone  Cum>ersation  between  Edith  (taltiihan. 
Attoriiey,  Market  Surveillance.  FHLX,  .-lod  Yvonne 
Fratictlli.  StaR  Attorney,  Options  Branch,  Division. 
Comml'uion,  or.  Angus)  19.  1993  (confirming  thai 
Ih*  proposed  Conunenlary  w.ll  be  numbered  .02 
rather  than  .01).  In  addUion.  on  December  3. 1993, 
the  PHLX  distributed  a  memoidndun:  to  its    t, 
members  advising  them  of  the  proposal.  The  PHLX 
baf  indicaf^.l  that  it  will  distiibu'e  an  additional 
me.nrM>randtun  five  day*  prior  to  implementiag  it* 
propo^l.  See  Letter  from  E«)!th  Hallahan,  Special 
Conrioel,  Regiilatotj-  Ser»ic«*,  PHtJC,  to  Richard 
Zack,  Branch  Chief.  Options  Regularion,  Divtslcn. 
Commisnlon.  dated  D«-efnb«'  3. 1993. 
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the  Indexes.*  The  PHLX  proposes  to 
amend  its  rules  by  adding  Commentary 
.02  to  PHLX  Rule  1101  A.  "Terms  of 
Option  Contracts,"  which  will  allow  the 
Exchange  to  list  strike  prices  in  the  far- 
term  series  (nine  months  to  expiration) 
of  the  Indexes  at  $25.00  intervals  unless 
there  is  demonstrated  customer  interest 
in  $5.00  strike  price  intervals.  For  the 
purposes  of  Commentary  .02.  the  PHLX 
deRnes  "customer  interest"  to  include 
"institutional  (firm),  corporate  or 
customer  interest  expressed  directly  to 
the  Exchange  or  through  the  customer's 
floor  brokerage  unit,  but  not  interest 
expressed  by  a  ROT  with  respect  to 
trading  for  the  ROT's  own  account. s  The 
PHLX  states  that  its  definition  of 
"customer  interest"  is  designed  to 
ensure  that  only  legitimate  customer 
requests  lead  to  the  listing  of  additional 
$5.00  strike  prices  in  the  far-term  series 
of  the  Indexes.^ 

Each  quarter,  the  PHLX  lists  a  far-term 
series  for  XOC  and  VLE  options  to  trade 
for  nine  months.  Under  the  proposed 
rule  change,  the  far-term  series  of  XOC 
and  VLE  options  will  be  listed  with 
$25.00  strike  price  intervals  until  there 
are  less  than  six  months  remaining  until 
expiration,  when  the  intervening  strike 
prices  will  be  listed  at  $5.00  intervals. 
For  example,  after  the  March  expiration 
of  XOC  and  VLE  options,  the  PHLX 
would  list  the  December  series  for  both 
options  at  $25.00  strike  price  intervals. 
In  addition,  as  noted  above,  the 
Exchange  plans  to  list  additional  strike 
prices  in  the  far-term  series  of  XOC  and 
VLE  options  in  response  to  a  customer 
request  at  any  time. 

In  response  to  member  requests,  the 
Exchange  reviewed  trading  data  and 
found  that  limited  volume  occurs  in  the 
far-term  series  of  the  Indexes.'  The 
Exchange  notes  that  with  the  value  of 
the  Indexes  ranging  from  $300  to  $600, 
the  $25.00  interval  established  in  the 
proposal  will  preserve  key  trading 
strategies  because  $25.00  often 
represents  a  2Vx  point  movement  in  the 
Indexes,  which  is  similar  to  a  stock 
trading  at  $25.00  or  less  whose  option 
is  traded  at  2V2  point  strike  price 
intervals. 

The  PHLX  states  that  the  proposal  is 
designed  to  reduce  the  number  of  strikes 


listed  in  inactively  traded  series.  After 
the  December  1992  expiration,  for 
example,  nine  strike  prices  were  listed 
in  the  September  series  of  both 
Indexes.8  The  PHLX  notes  that  all  of 
these  strike  prices  must  be  displayed  on 
screens  on  the  trading  Hoor. 
disseminated  to  outside  vendors  and 
monitored  by  the  Exchange's  specialists. 
The  Exchange  states  that  the  bids  and 
offers  are  often  substantially  similar  for 
many  of  the  far-term  strike  prices  and 
series  because  the  volatility  levels  do 
not  differ  significantly.  The  Exchange 
believes  that  the  proliferation  of  strike 
prices  in  far-term  series  does  not 
provide  significant  market  opportunities 
that  would  be  lost  if  fewer  strike  prices 
were  listeo. 

In  addition,  the  PHLX  notes  that  the 
elimination  of  excessive  strike  prices 
should  help  to  reduce  instances  of 
wrap-around. «  The  PHLX  states  that 
wrap-arounds  and  the  use  of  new 
symbj)ls  create  an  operational  burden 
for  the  Exchange  and  its  member  firms 
and  may  result  in  confusion  to  investors 
seeking  to  ascertain  options  markets 
from  display  screens. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  section  6(b)(5). »o 
Specifically,  the  Commission  believes 
that  the  proposal  is  designed  to  protect 
investors  and  the  public  interest  and  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market  by 
allowing  the  PHLX  to  reduce  the 
number  of  outstanding  far-term  XOC 
and  VLE  options  series  in  which  there 
is  limited  investor  interest  while 
preserving  the  Exchange's  ability  to  list 
additional  far-term  series  in  response  to 


*  See  Securities  Exchange  Act  Release  Nos.  21576 
Oanuary  IB.  1985).  50  FR  3445.  and  22044  (May  17. 
1985 1.  50  FR  21532  (notice  and  order  approving 
XOC  options):  and  21392  (October  10. 1984).  49  FK 
40987.  and  21513  (November  21. 1984).  49  FR 
46857  (notice  and  order  approving  VLE  options). 

*See  Amendment  No.  1.  supra  note  1. 

"See  Amendment  No.  1.  supra  note  1. 

''  For  example,  during  the  months  of  lanuary 
through  July  1992.  trading  volume  in  the  (ar-term 
series  (six-monih  and  nine-month)  of  both  the  XOC 
and  VLE  generally  conMitated  less  than  5%.  and 
often  only  1%.  of  the  total  volume  in  each  option. 


"SpeciHcally,  after  the  December  1992  expiration, 
the  Exchange  began  trading  the  September  1993 
series  of  options,  including  XOC  September  500. 
SOS.  510.  520.  525.  530.  535.  and  540  calls  and  puts 
as  well  as  VLE  September  350.  355,  360.  365.  370. 
375.  380.  385.  and  390  calls  and  puts.  Under  the 
proposal,  only  three  additional  September  VLB 
series  and  three  additional  XOC  series  would  be 
listed.  The  Exchange  notes  that  due  to  a  "wrap- 
around situation"  (which  occurs  when  all  26 
characters  indicating  the  strike  price  of  an  options 
have  been  used  and  additional  strike  prices  require 
listing  the  option  with  a  different  root  symbol)  in 
the  September  XOC  series,  strike  prices  of  520  and 
higher  will  be  traded  under  the  root  symbol  XOW, 
rather  than  XOC. 

uSee  note  9.  supw.  for  a  definition  and  example 
of  a  "wrap-around."  where  XOC  March  420  calls 
(XOC  CD)  use  the  symbol  CD.  with  the  D  used  to 
denote  420.  such  that  the  September  520  calls  (XOC 
ID)  would  have  used  the  same  symbol,  D,  to  mean 
520.  Thus,  the  root  symbol  was  changed  from  XOC 
to  XOW  and  ihe  September  520  calls  listed  with  the 
symbol  XOW  ID.  with  the  D  denoting  Ihe  520  strike 
pric». 

<»  15  U.S.C  7ef(6)(5)  (1982). 


customer  requests.  Because  the  strike 
prices  for  the  far-term  XOC  and  VLE 
series  must  be  displayed  on  the 
Exchange's  trading  floor,  disseminated 
to  outside  vendors  and  monitored  by 
specialists,  the  Commission  believes 
that  the  listing  of  far-term  XOC  and  VLE 
options  at  $25.00  intervals,  rather  than 
$5.00  intervals,  should  reduce  the 
operational  burden  associated  with  the 
listing  of  strike  prices  in  inactive  series 
of  XOC  and  VLE  options.  In  addition, 
the  Commission  believes  that  the 
proposal  should  help  to  eliminate 
potential  investor  confusion  associated 
with  the  "wrap-around."  when  all  26 
characters  used  to  indicate  the  strike 
price  have  been  taken  and  additional 
strike  prices  must  be  listed  with  a 
different  root  symbol. 

The  Commission  believ';s  that  the 
proposal  strikes  a  reasonable  balance 
between  the  Exchange's  interest  in 
limiting  the  number  of  outstanding 
strike  prices  in  inactive  far-term  series 
and  its  interest  in  accommodating  the 
needs  of  investors.  In  this  regard,  the 
Commission  notes  that  the  PHLX  has 
stated  that  the  listing  of  strike  prices  at 
$25.00  intervals  in  far-term  XOC  and 
VLE  series  should  preserve  key  trading 
strategies.  In  addition,  the  Commission 
believes  that  the  provision  allowing  the 
Exchange  to  list  additional  far  term 
series  at  $5.00  intervals  in  response  to 
genuine  customer  requests  should 
provide  the  Exchange  with  the 
flexibility  to  meet  the  needs  of  investors 
and,  in  turn,  should  allow  investors  to 
establish  options  positions  that  are 
tailored  to  meet  their  investment 
objectives.  The  Commission  believes 
that  the  customer  request  provision 
should  help  to  ensure  the  availability  of 
options  series  that  will  provide 
investors  with  a  means  to  adequately 
hedge  their  portfolios  and  implement 
their  trading  strategies.  >> 

It  is  therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,>2  that  the 
proposed  rule  change  (File  No.  SR- 
PHLX-93-06)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
auihority.'i 

Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doc.  93-30565  Filed  12-14-93;  8;45  ami 

BILUNG  CODE  M1IM>1-M 


<  <  The  Commission  expects  Ihe  Exchange  to 
monitor  the  listing  of  additional  strikes  in  order  lo 
ensure  that  new  strikes  are  added  only  in  response 
10  "customer"  requests,  as  deftned  in  Amendment 
No.  1. 

'-•IS  U.S.C  7es(b)(2)  19821. 

•J  17  CFR  200.30-3(a)(12)  1993). 
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[ReleaMNo.  34-33304;  Fll«  No.  SR-Ptilx- 
92-341 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange,  Inc., 
Relating  to  Examination  Specifications 
for  Equity  Options  and  Foreign 
Currency  Options  Qualification 
Examinations 

December  9, 1993. 

On  December  21. 1992,  the 
Philadelphia  Stock  Exchange.  Inc. 
("Phlx"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act").i  and  Rule  19b-4 
thereunder.2  a  proposed  rule  change  to 
allow  the  Commission  to  review  the 
contents  and  administration  of  the 
Exchange's  Equity  Options  Qualification 
Examination  and  Foreign  Currency 
Options  Qualification  Examination 
(collectively,  the  "Qualification 
Examinations").^  Notice  of  the  proposal 
appeared  in  the  Federal  Register  on 
October  4, 1993.*  No  comment  letters 
were  received  on  the  proposed  rule 
change.  This  order  approves  the 
Exchange's  proposal. 

The  Pnlx's  Qualification 
Examinations  were  created  by  the 
Exchange  as  a  regulatory  initiative 
designed  lo  codify,  clarify,  and  give 
specificity  to  compliance  obligations  of 
equity  options  floor  members  and 
foreign  currency  options  floor 
participants.^  The  Qualification 
Examinations  are  intended  to  ensure 
that  Exchange  members  have  the 
requisite  knowledge,  skill,  and  ability 
necessary  to  carry  out  their  job 
responsibilities. 

The  Phlx  administers  the 
Qualification  Examinations  pursuant  to 
Phlx  By-laws  Article  X,  Section  10-6 
and  Article  XII,  Section  12-4,  and  Phlx 
Rules  901  and  1061.  Specifically, 
pursuant  to  Phlx  Rule  901,  the  Exchange 
may  deny  membership  to  any  applicant 
that  does  not  successfully  complete 
such  written  proficiency  examinations 
as  are  required  by  the  Exchange  to 


'  15  U.S.C.  78s(b)(l)  (1988). 

1 17  CFR  240.19b-4  (1992). 

)  The  Commission  requires  that  all  self-regulatory 
organizations  File  for  review  and  approval  all 
practices  imposing  qualiTication  standards  on  their 
members.  See  Securities  Exchange  Act  Release  No. 
1725B  (October  30,  1980),  45  FR  73906. 

'See  Securities  Exchange  Act  Release  No.  32%7 
(September  27,  1993).  58  FR  51662. 

'Pursuant  to  Phlx  Rule  13,  unless  otherwise 
specifically  provided  in  Exchange  Rules,  foreign 
currency  options  participants  are  subject  to  the 
same  rules  as  Exchange  members.  Therefore,  all 
references  herein  to  Exchange  members  or 
membership  in  the  Excliange  also  apply  to  foreign 
currancy  options  participants. 


enable  it  to  examine  and  verify  the 
applicant's  qualifications  to  function  in 
the  capacities  applied  for. 

The  Qualification  Examinations  are 
administered  by  the  Exchange's  Market 
Surveillance  Department.  All  applicants 
for  Exchange  membership  must  take 
either  the  Equity  Options  Qualification 
Examination  or  the  Foreign  Currency 
Options  Qualification  Examination, 
depending  on  whether  equity  options 
floor  membership  or  foreign  currency 
options  floor  participation  is  sought. 
The  Equity  Options  Qualification 
Examination  consists  of  100  questions 
and  requires  applicants  to  pay  a  $50  fee 
to  the  Exchange.  The  Foreign  Currency 
Options  Qualification  Examination 
consist  of  60  questions  and  requires 
applicants  to  pay  a  $20  fee  to  the 
Exchange.  The  Phlx  has  prepared  study 
packets  pertaining  to  each  examination 
which  the  Exchange's  Market 
Surveillance  Department  distributes  to 
applicants  upon  request.  A  score  of  70% 
or  better  is  required  to  pass  each 
examination.6  Applicants  who  do  not 
successfully  complete  a  Qualification 
Examination  will  be  required  to  retake 
the  entire  examination. 

The  Exchange  asserts  that  the 
Qualification  Examinations  are 
specifically  designed  for  Phlx 
membership  applicants  in  order  to  test 
the  applicants'  knowledge  in  a  variety  of 
areas,  including  general  options  trading 
principles  and  procedures,  foreign 
currency  options  (including  cross-rate 
foreign  ciurency  options)  trading 
principles  and  procedures,  requirements 
under  the  Act,  and  specific  Phlx  rules 
and  policies.  In  addition,  the  Exchange 
believes  that  the  proposed  rule  change 
is  designed  to  examine  the  training, 
experience,  and  competence  of 
applicants  for  Phlx  membership. 
Accordingly,  the  Phlx  believes  that  the 
proposal  is  consistent  with  section  6(b) 
of  the  Act,  and  furthers  the  objectives  of 
sections  6(b)(5),  6(c)(3)(A),  and 
6(c)(3)(B),  in  particular. 

After  careful  review,  the  Commission 
has  determined  that  the  proposed  rule 
change  relating  to  the  Phlx's 
Qualification  Examinations  is  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  section  6.7  Specifically, 
the  Commission  finds  that  the  proposed 
rule  change  is  consistent  with  sections 
6(c)(3)  (A)  and  (B)  which  provide  that  a 


•  See  Letter  from  Edith  Hallahan,  Special 
Counsel,  Regulatory  Services,  Phbi,  to  Richard 
Zack,  Branch  Chief,  Offlce  gf  Derivatives 
Regulation,  Division  of  Market  Regulation, 
Commission,  dated  November  19, 1993. 

'  15  U.S.C  78f(b)(5)  (1988). 


national  securities  exchange  may 
prescribe  standards  of  training, 
experience,  and  competence  for 
members  or  persons  associated  with  its 
members." 

The  Commission  believes  that  the 
Qualification  Examinations  will  help  to 
ensure  that  only  those  candidates  with 
a  comprehensive  knowledge  of  the  Act 
and  the  rules  thereunder,  die  specific 
rules  of  the  Exchange,  and  an 
understanding  of  relevant  options 
trading  principles  and  procedures  will 
be  eligible  to  become  Exchange 
members.  By  ensuring  this  requisite 
level  of  knowledge,  the  Exchange  can 
remain  confident  that  its  members  have 
demonstrated  an  acceptable  level  of 
options  trading  knowledge. 

The  Commission  also  believes,  as 
noted  above,  that  the  proposal  is 
consistent  with  section  6(c)(3)  (A)  and 
(B)  of  the  Act,  which  sets  forth  the  basis 
upon  which  a  national  securities 
exchange  may  deny  membership  to.  or 
condition  the  membership  of,  a 
registered  broker-dealer,  or  may  bar  a 
natural  person  from  becoming  a  member 
or  associated  with  a  member,  or 
condition  the  membership  of  a  natural 
person  or  association  of  a  natural  person 
with  a  member  of  an  exchange.  By 
tailoring  the  Qualification  Examinations 
with  the  purpose  of  evaluating  the 
applicant's  knowledge  of  specific 
Exchange  rules  and  policies,  the 
Exchange  is  confirming  that  such 
applicants  have  the  minimum  requisite 
knowledge,  training,  experience,  and 
competence  to  become  members. 

In  this  regard,  the  Commission  has 
carefully  reviewed  the  format  and 
substantive  areas  tested  on  each  of  the 
Qualification  Examinations.  In 
reviewing  the  Qualification 
Examinations,  the  Commission  focused 
on  the  level  of  difficulty  and 
comprehensiveness  of  the  specific 
Qualification  Examination  questions. 
After  assessing  the  depth  of  knowledge 


■Section  6(c)(3)(A)  of  the  Act  provides  that  a 
national  securities  exchange  may  deny  membership 
to,  or  condition  the  membership  of,  a  registered 
tvoker-dealer  if  such  broker-dealer  does  not  meet 
such  standards  of  training,  experience,  and 
competence  as  are  prescribed  by  the  rules  of  the 
exchange.  Section  6(c)(3)(B)  of  the  Act  provides  iha* 
a  national  securities  exchange  may  bar  a  natural 
person  from  becoming  a  member  or  associated  with 
a  member,  or  condition  the  memberships  of  a 
natural  person  or  association  of  a  natural  person 
with  a  member,  if  such  natural  person  does  not 
meet  standards  of  training,  experience,  and 
competence  as  prescribed  by  the  rules  of  the 
exchange.  Accordingly,  a  national  securities 
exchange  may  examine  and  verify  the  qualificaiions 
of  an  applicant  to  become  a  person  associated  with 
a  member  in  accordance  with  procedures 
established  by  the  rules  of  the  exchange  and  require 
any  (>er$on  associated  with  a  member,  or  any  class 
of  such  persons,  to  be  registered  with  the  exchange 
in  accordance  with  procedures  so  established. 
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required  to  pass  tke  Qualificalion 
Examinations,  the  Commissioa 
concludes  that  the  Qualification 
Exanuaatkms  should  sufUciently  reflect 
the  requisite  minimum  knowledge  an 
applicant  must  possess  to  comply  with 
Phix  rules  as  weii  as  with  the  pertinent 
rules  and  reguUtioas  of  the  Act. 

In  addition,  the  Commission  believes 
that  the  proposed  rule  change  is 
consistent  with  section  15(bK7)»of  the 
Act  which  requires  thait  prior  to 
effecting  any  transaction  in,  or  inducing 
the  purchase  or  sale  of.  any  security,  a 
registered  broker-dealer  must  meet 
certain  standards  of  operational 
capability,  and  that  such  brtdier-dealer 
(and  all  natural  persons  associated  with 
such  broker-deeler)  must  meet  certain 
standards  of  training,  experience, 
competence,  and  ctha  qualifications  as 
the  Commission  fmds  necessary  or 
appropriate  in  the  public  interest  or  for 
the  protection  of  investors.  The 
Commission  believes  that  each  of  the 
Phlx's  Qualification  Examinations 
should  satisfy  the  requirements  of 
section  15(bM7)  by  requiring  applicants 
for  membership  to  demonstrate  requisite 
knowledge,  training,  and  competence  to 
sa^fsfactorily  discharge  their  individual 
duties  on  either  the  Exchange's  equity 
options  floor  or  the  foreign  currency 
options  floor. 

It  is  therefore  ordered.  Pursuant  to 
section  190)M2)  of  the  Act.'o  that  the 
proposed  rule  change  (SR-F*hlx-92-34) 
is  hereby  approved. 

For  the  Conunissioa.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland. 
Deputy  Secretary. 

|FR  Doc.  93-305«6  Filed  12-14-93;  8:45  am) 
BILLING  cooe  M<e  01  m 


Issuer  DeTisting;  Application  To 
Withdraw  From  Listing  and  i 
Re^stration;  (Fruit  of  the  Loom,  Inc., 
Class  A  Common  Stock,  $.01  Par 
Vakia)  File  No.  1-«M1 

December  9, 1993. 

Fruit  of  the  Loom.  Inc.  ("Company") 
has  Tiled  an  application  with  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  ("Acfl  and  Rule  12d2-2(d) 
promulgated  thereunder,  to  withdraw 
the  above  specified  security  from  listing 
and  registration  on  the  American  Stock 
Exchange.  Inc.  ("Amex"). 


The  rcesons  alleged  in  the  application 
for  withdrawiag  this  security  from 
listing  and  registration  include  the 
following; 

Accor^ng  to  the  Company,  in 
addition  to  being  listed  on  the  Amex,  its 
Class  A  Common  Stock  is  listed  on  the 
New  York  Stock  Exchange.  Inc. 
("NYSE").  The  Company's  Class  A 
Common  Stock  commenced  trading  on 
the  NYSE  at  the  opening  of  business  on 
December  3, 1993  and  concurrently 
therewith  such  stock  was  suspended 
from  trading  on  the  Amex. 

In  making  the  decision  to  withdraw 
its  Class  A  Common  Stock  from  listing 
on  the  Amex.  the  Company  considered 
the  direct  and  indirect  costs  and 
expenses  attendant  in  maintaining  the 
dual  listing  of  its  Class  A  Common 
Stock  on  the  NYSE  and  on  the  Amex. 
The  Company  does  not  see  any 
particular  advantage  in  the  dual  trading 
of  its  Class  A  Common  Stock  and 
believes  that  dual  listing  would 
fragment  the  market  for  the  Class  A 
Common  Stock. 

Any  interested  person  may,  on  or 
before  January  3. 1994  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street. 
NW..  Washington,  DC  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  what  terms, 
if  any.  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commi^ion,  based  on 
the  information  submitted  to  it.  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Ckimniission.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated  . 
authority. 
lonathan  G.  Katz. 
Secretary. 
jFR  Doc.  93-30513  Filed  12-14-93;  8:45  am) 
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[Ret.  No.  IC-1 9938:  812-8568] 

Putnam  Adjustable  Rale  U.S. 
Government  Fund,  et  al.;  Application 

December*.  1993. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPLICANTS:  Putnam  Adjustable  Rate 
U.S.  Government  Fund.  Putnam 
American  Government  Income  Fund, 
Putnam  Arizona  Tax  Exempt  Income 
Fund.  Putnam  Asia  Pacific  Growth 


Fund,  Putnam  Balanced  Government 
Fund,  Putnam  California  Tax  Exempt 
Income  Fund.  Putnam  California  Tax 
Exempt  Money  Market  Fund,  Putnam 
Capital  Appreciation  Fund.  Putnam 
Capital  Growth  and  Income  Fund. 
Putnam  Convertible  Income-Growth 
Trust,  Putnam  Corporate  Asset  Trust, 
Putnam  Daily  Dividend  Trust,  Putnam 
Diversified  Income  Trust,  Putnam 
Dividend  Growth  Fund,  Putnam  Energy- 
Resources  Trust,  Putnam  Europe 
Growth  Fund,  Putnam  Equity  Income 
Fund,  Putnam  Federal  Income  Trust, 
Putnam  Florida  Tax  Exempt  Income 
Fund,  The  George  Putnam  Fund  of 
Boston,  Putnam  Global  Governmental 
Income  Trust,  Putnam  Glpbal  Growth 
Fund.  Putnam  Growth  Fund,  The 
Putnam  Fund  for  Growth  and  Income. 
Putnam  Health  Sciences  Trust.  Putnam 
High  Income  Government  Trust.  Putnam 
High  Yield  Advantage  Trust.  Putnam 
High  Yield  Trust,  Putnam  Irtcome  Fund, 
Putnam  Investors  Fund,  Putnam  Life 
Stages  Asset  Allocation  Trust,  Putnam 
Massachusetts  Tax  Exempt  Income 
Fund  II,  Putnam  Michigan  Tax  Exempt 
Income  Fund  II.  Putnam  Minnesota  Tax 
Exempt  Income  Fund  II,  Putnam  New 
Jersey  Tax  Exempt  Income  Fund. 
Putnam  New  Opportunities  Fund, 
Putnam  New  York  Tax  Exempt  Income 
Fund,  Putnam  New  York  Tax  Exempt 
Money  Market  Fund,  Putnam  New  York 
Tax  Exempt  Opportunities  Fund, 
Putnam  Ohio  Tax  Exempt  Iiicome  Fund 
II,  Putnam  OTC  Emerging  Growth  Fund. 
Putnam  Overseas  Growth  Fund,  Putnam 
Pennsylvania  Tax  Exempt  Income  Fund, 
Putnam  Research  Analysts  Fund, 
Putnam  Strategic  Income  Trust,  Putnam 
Tax  Exempt  Income  Fund,  Putnam  Tax 
Exempt  Money  Market  Fund,  Putnam 
Tax-Free  Income  Trust,  Putnam  Texas 
Tax  Exempt  Income  Fund,  Putnam  U.S. 
Government  Income  Trust,  Putnam 
Utilities  Growth  and  Income  Fund. 
Putnam  Vista  Fund,  Putnam  Voyager 
Fund  (the  "Funds"),  Putnam  Mutual 
Funds  Corp.  (the  "Distributor"),^  and 
Putnam  Investment  Management,  Inc. 
(the  "Manager"). 2 

RELEVANT  ACT  SECTIONS:  Exemptions 
requested  under  section  6(c)  from  the 
provisions  of  sections  2(a)(32).  2^aK35). 
22(c),  and  22(d)  of  the  Act  and  rule  22c- 
1  thereunder. 

SUMMARY  OF  APPLICATION:  Applicants 
seek  an  amendment  to  a  prior  order  that 
permits  applicants  (a)  to  issue  multiple 
classes  of  shares  representing  interests 
in  the  same  portfolio  of  securities,  and 
(b)  to  assess  a  contingent  deferred  sales 
charge  ("CDSC")  on  certain  redemptions 
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of  shares  of  the  funds  and  to  waive  the 
CDSC  in  certain  cases  (the  "Prior 
Order"). 3  The  amended  order  would 
permit  applicants  to  waive  the  CDSC  on 
redemptions  of  up  to  a  specified  portion 
of  a  shareholder's  account  in  connection 
with  a  systematic  withdrawal  plan. 
Applicants  request  that  any  relief 
granted  pursuant  to  the  application  also 
apply  to  any  future  open-end 
investment  company  registered  under 
the  Act  whose  principal  underwriter  is 
the  Distributor  or  an  affiliate  of  the 
Distributor,  and  whose  shares  are 
divided  into  two  or  more  classes  with 
differing  voting  rights  pursuant  to  the 
Prior  Order  and/or  that  employs  a  CDSC 
in  a  manner  substantially  similar  to  that 
described  in  the  application  and  in  the 
application  filed  in  connection  with  the 
Prior  Order  (the  "Prior  Application"). 
FILING  DATE:  The  application  was  filed 
on  September  9, 1993.  and  amended  on 
December  3, 1993. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  the  applications 
with  a  copy  of  the  request,  personally  or 
by  mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
January  3, 1994,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Applicants,  One  Post  Office  Square, 
Boston,  Massachusetts  02109. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  V.  O'Hanlon,  Senior  Attorney,  at 
(202)  272-3922,  or  Elizabeth  G. 
Osterman,  Branch  Chief,  at  (202)  272- 
3016  (Office  of  Investment  Company 
Regulation,  Division  of  Investment 
Management). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  The  Funds  currently  waive  or 
reduce  the  CDSC  on  redemptions  (a) 
following  the  death  or  disability,  as 


defined  in  section  72(m)(7)  of  the 
Internal  Revenue  Code  of  1986,  as 
amended,  of  a  shareholder  if 
redemption  is  made  within  one  year  of 
death  or  disability  of  a  shareholder;  and 
(b)  in  connection  with  certain 
distributions  fitim  an  IRA  or  other 
qualified  retirement  plan. 

2.  Applicants  seek  to  amend  the  Prior 
Order  to  permit  the  Fund  to  waive  or 
reduce  the  CDSC  on  redemptions  of  up 
to  a  specified  portion  of  a  shareholder's 
account  in  connection  with  a  systematic 
withdrawal  plan  or  any  similar  plan 
pursuant  to  which  a  Fund,  at  the  request 
of  a  shareholder,  automatically  redeems 
a  portion  of  the  shareholder's  account  at 
regular  intervals.  The  portion  of  a 
shareholder's  account  that  may  be 
redeemed  pursuant  to  such  a  plan 
without  a  CDSC  will  be  determined 
from  time  to  time  by  the  Fund's  trustees, 
and  will  be  disclosed  in  the  Funds' 
prospectuses.  If  the  Funds  waive  or 
reduce  the  CDSC,  such  waiver  or 
reduction  vtnll  be  uniformly  applied  to 
all  offerers  in  the  class  specified. 

Applicants'  Legal  Analysis 

1.  Applicants  seek  an  amended  order 
exempting  them  from  sections  2(a)(32), 
2(a)(35),  22(c).  and  22(d)  of  the  Act  and 
rule  22C-1  thereunder. 

2.  Applicants  state  that  the  imposition 
of  a  CDSC  in  connection  with  a 
systematic  withdrawal  plan  likely 
would  deter  participation  in  sucb  plan. 
Accordingly,  applicants  believe  that  the 
waiver  of  the  GDSC  may  encourage 
greater  participation  in  systematic 
withdrawal  plans  in  circumstances 
where  sucli  participation  would  be  in 
the  best  interests  of  shareholders. 

3.  For  the  reasons  set  forth  in  the  Prior 
Application,  applicants  assert  that  the 
requested  relief  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 


For  the  SEC,  by  the  Division  of  Investment 
Management,  pursuant  to  delegated 
authority.  ^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 

\VR  Doc.  93-30514  Filed  12-14-93;  8:45  ami 
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'Investment  Company  Act  Release  Nos.  18637 
(Mar.  30.  1992)  (notice)  and  18676  (Apr.  24. 1992) 
(order). 


Applicants'  Condition 

Applicants  agree  that  any  order  of  the 
Commission  granting  the  requested 
relief  shall  be  subject  to  the  following 
condition: 

Applicants  will  comply  with  the 
provisions  of  proposed  rule  6c-10  under 
the  Act,  Investment  Company  Act 
Release  No.  16619  (Nov.  2, 1988),  as 
such  rule  is  currently  proposed  and  as 
it  may  be  reproposed,  adopted,  or 
amended. 


[File  No.  1-2207] 

Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration;  (Triarc  Companies,  Inc., 
Class  A  Common  Stock,  $.10  Par 
Value) 

Decembers.  1993. 

Triarc  Companies,  Inc.  ("Company") 
has  filed  an  application  with  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  ("Act")  and  Rule  12d2-2(d) 
promulgated  thereunder,  to  withdraw 
the  above  specified  security  from  listing 
and  registration  on  the  American  Stock 
Exchange,  Inc.  ("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
listing  and  registration  include  the 
following: 

According  to  the  Company,  in 
addition  to  being  listed  on  the  Amex,  its 
common  stock  is  listed  on  the  New  York 
Stock  Exchange,  Inc.  ("NYSE").  The 
Company's  common  stock  commenced 
trading  on  the  NYSE  at  the  opening  of 
business  on  November  17, 1993  and 
conciurently  therewith  such  stock  was 
suspended  from  trading  on  the  Amex. 
The  Common  Stock  is  also  listed  for 
trading  on  the  Pacific  Stock  Exchange, 
Inc.  ("PSE"). 

In  making  the  decision  to  withdraw 
its  common  stock  from  listing  on  the 
Amex,  the  Company  considered  the 
direct  and  indirect  costs  and  expenses 
attendant  in  maintaining  the  dual  listing 
of  its  common  stock  on  the  NYSE  and 
on  the  Amex.  The  Company  does  not 
see  any  particular  advantage  in  the  dual 
trading  of  its  common  stock  and 
believes  that  dual  listing  would 
fragment  the  market  for  the  common 
stock. 

Any  interested  person  may,  on  or 
before  January  3, 1994  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street 
NW.,  Washington  DC  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
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after  the  date  mentMned  above,  unless 
the  Commission  detennines  to  order  a 

hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
fonathan  G.  Katz, 
Secretary. 
IFR  Doc.  93-30515  Filed  12-14-93;  8:45  am) 
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[Release  No.  IC-1M4a:  BU-4n7i 

Transportation  Capital  Corp.; 
Application  tor  Deregistration 

December  9, 1993. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTIOM:  Notice  of  appHcation  for 

deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANT:  Transportation  Capital  Corp. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMIARV  Of  APPLICATION:  Applicant 
seeks  a  conditional  order  declaring  that 
it  has  ceased  to  be  an  investment 
company  under  the  Act. 
FlLir^  DATES:  The  application  was  filed 
on  September  14, 1993.  and  amended 
on  November  23,  1993. 
HEARINQ  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  he 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  either  personally  or 
by  mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
January  3, 1994,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC  450  Fifth 
Street.  NW..  Washington,  DC  20549. 
Applicant,  315  Park  Avenue  South.  New 
York,  New  York  10010-3607. 
FOR  FURTHER  INFORMATION  CONTACT: 
lames  J.  Dwyer.  Staff  Attorney,  at  (202) 
504-2920.  or  Elizabeth  G.  Osterman. 
Branch  Chief,  at  (202)  272-3016 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  {or  a  fee  at  the  SEC's 
Public  Reference  Branch. 


Applicaal^a  Representations 

1.  Applicant,  a  New  York  corporation, 
is  a  closed-end  investment  company 
and  a  small  business  investment 
company  (a  "SBIC')  regulated  by  the 
United  States  Small  Business 
Administration  (the  "SBA").  On 
December  7, 1984,  applicant  filed  a 
notification  of  registration  under  section 
8(a)  of  the  Act  On  April  4,  1985, 
applicant  filed  a  registration  statement 
under  section  8(b)  of  the  Act  and  the 
Securities  Act  of  1933.  Pursuant  to  the 
registration  statement,  which  was 
declared  effective  September  26, 1985, 
applicant  issued  shares  of  its  common 
stock  (the  "Shares")  through  a  public 
offering.  There  has  been  no  other  public 
offering  of  applicant's  securities,  and 
applicant  presently  does  not  intend  to 
make  any  other  public  offering  of  its 
securities. 

2.  As  of  November  22, 1993,  ther^ 
were  2,486,804  outstanding  Shares. 
Leucadia  National  Corporation 
("Leucadia")  beneficially  owns 
approximately  99  percent  of  the  Shares 
through  purchases  made  by  its  indirect 
100  percent  owned  subsidiaries,  LNC 
Investments,  Inc.  ("LNC")  and  TCC 
Purchase  Co.  ('TCC  Purchase").  Eighty- 
three  shareholders  other  than  LNC  and 
TCC  Purchase  (the  "Minority 
Shareholders")  own  the  remaining  one 
percent  of  the  Shares. 

3.  As  of  November  22, 1993,  there 
were  3,383  Vs  shares  outstanding  of 
applicant's  three  percent  cumulative 
preferred  stock,  all  of  which  were  held 
by  the  SBA.  Applicant  also  has 
outstanding  $11,405,000  aggregate 
princi{>al  amount  of  SBA  guaranteed 
debentures.  The  debentures  are  not  j 
convertible  into,  exchangeable  for,  or 
accompanied  by  any  equity  security. 

4.  Following  any  order  granted  as  a 
resuh  of  the  application,  Leucadia 
intends  to  effect  a  merger  of  its 
subsidiary.  TCC  Purchase,  into 
applicant,  with  applicant  surviving  as 
an  indirect  wholly-owned  subsidiary  of 
Leucadia.  The  merger  will  be  effected 
pursuant  to  applicable  New  York  artd 
Delaware  law.  The  Minority 
Shareholders  will  be  offered  a  cash 
payment  equal  to  $4.50  per  Share,  the 
last  price  paid  for  the  Shares,  in 
connection  with  the  merger.  Thm  net 
asset  value  per  Share  as  of  September 
30, 1993,  was  $2.13.  There  is  presently 
no  active  trading  market  for  the  Shares. 

5.  The  merger  will  be  effected  only 
with  the  consent  of  the  SBA.  The 
termination  of  applicant's  registration 
under  the  Act  will  not  affect  applicant's 
regulation  by  the  SBA  or  its  status  as  an 
SBIC.  The  proposed  merger  will  have  no 
effect  upon  the  preferred  stock  and  the 


debentures,  which  shall  remain 
outstanding. 

Applicant's  Legal  Analysis 

1.  Section  3(c)(1)  of  the  Act  exempts  • 
from  the  definition  of  an  investment 
company  issuers  whose  outstanding 
securities  (other  than  commercial  paper) 
are  beneficially  owned  by  not  more  than 
100  persons,  and  which  are  not  making 
and  do  not  presently  propose  to  make  a 
public  offering  of  their  securities. 

2.  Section  3Tc)(l)(A)  provides  that 
beneficial  ownership  by  a  company  that 
owns  10  percent  or  more  of  the  issuer 
is  deemed  to  be  beneficial  ownership  by 
the  shareholders  of  the  company,  unless 
the  value  of  securities  owned  by  the 
company  of  all  issuers  that  would  be 
excluded  from  the  definition  of  an 
investment  company,  but  for  that 
exception,  does  not  exceed  10  percent  of 
the  value  of  the  company's  total  assets. 
Applicant  submits  that  it  is  the  only 
investment  company  that  fits  the 
description  of  section  3(c)(1)(A)  that  is 
directly  or  indirectly  owned  by 
Leucadia,  that  Leucadia  beneficially 
owns  more  than  10  percent  of  applicant, 
and  that  Leucadia's  beneficial 
ownership  of  the  Shares  represents 
substantially  less  than  one  percent  of  . 
Leucadia's  total  assets. 

3.  Rule  3c-2  provides  that  beneficial 
ownership  by  a  company  that  owns  10 
percent  or  more  of  the  outstanding 
voting  securities  of  an  SBIC  shall  be 
deemed  to  be  beneficial  ownership  by 
one  person  as  long  as  the  value  of  the 
securities  of  SBICs  owned  by  the 
company  does  not  exceed  five  percent 
of  the  value  of  its  total  assets.  Applicant 
asserts  that  it  is  the  only  SBIC  owned  by 
Leucadia,  and  that  Leucadia's 
ownership  represents  less  than  five 
percent  of  Leucadia's  total  assets. 
Applicant  submits  that,  by  virtue  of 
section  3(c)(1)(A)  and  rule  3c-2, 
beneficial  ownership  of  applicant  by 
LNC  and  TCC  Purchase  will  not  pass  to 
the  Leucadia  shareholders. 

4.  Applicant  further  submits  that, 
pursuant  to  rule  3c-3,  the  debenture 
holders  count,  in  the  aggregate,  as  only 
one  beneficial  holder  for  the  purposes  of 
section  3(c)(1). 

5.  Accordingly,  applicant  believes 
that  there  currently  are  only  87 
beneficial  holders  of  its  securities,  and 
asserts  that  it  is  not  nuking,  and  does 
not  intend  to  make,  a  public  offering  of 
its  securities.  Based  upon  the  foregoing 
applicant  states  that  it  is  no  longer  an 
investment  company,  as  defined  in 
section  3. 

Applicant's  Condition 

Applicant  agrees  that  any  order 
granting  the  requested  relief  will  be 
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subject  tckthe  condition  that  applicant 
will  maintain  and  make  avaiU^le  to  the 
SEC  for  a  period  of  two  years  following 
the  date  of  any  final  order  declaring  that 
applicant  ceased  to  be  an  investment 
company,  all  of  applicant's  records 
required  under  rules  31a-l  and  31a-2  as 
if  applicant  were  a  registered 
investment  company  subject  to  sections 
31(a)  and  31(b)  of  the  Act.  The  records 
to  be  kept  under  this  condition  shall  be 
applicant's  records  up  to  and  including 
the  date  of  any  final  order  declaring  that 
applicant  ceased  to  be  an  investment 
comply. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
IFR  Doc.  93-30567  Filed  12-14-93;  8:45  am] 
BILUNQ  CODE  801(M>1-M 


SMALL  BUSINESS  ADMINISTRATION 

Hartford  District  Advisory  Council; 
Public  Meeting 

The  U.S.  Small  Business 
Administration  Hartford  District 
Advisory  Council  will  hold  a  public 
meeting  at  8:30  a.m.  on  Wednesday. 
January  12. 1994,  at  2  Science  Park,  3rd 
Floor,  New  Haven.  Connecticut,  to 
discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present. 

For  further  information,  write  or  call 
Jo-Ann  Van  Vechten,  Acting  District 
Director,  U.S.  Small  Business 
Administration,  330  Main  Street, 
Hartford,  Connecticut  06106,  (203)  240- 
4670. 

Dated:  December  7, 1993. 
Dorothy  A.  Overal, 

Acting  Assistant  Administrator,  Office  of 

Advisory  Councils. 

IFR  Ddc.  93-30546  Filed  12-14-93;  8:45  am) 

BILLING  CODE  802S-01-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  93-56;  Notice  2] 

Porsche  Cars  North  America,  Inc.; 
Grant  of  Petition  for  Determination  of 
Inconsequential  Noncompliance 

Porsche  Cars  Nortli  America,  Inc. 
(Porsche)  of  Reno,  Nevada,  petitioned 
the  agency  on  behalf  of  Dr.  Ing.  h.c.F. 
Porsche  AG  of  Stuttgart,  Germany,  after 
determining  that  some  of  its 
replacement  seat  belts  fail  to  comply 
with  49  CFR  571.209,  Federal  Motor 
Vehicle  Safety  Standard  No.  209,  "JSeat 


Belt  Assemblies."  Porsche  then  filed  an 
appropriate  report  pursuant  to  49  CFR 
part  573,  and,  under  part  556,  also 
petitioned  to  be  exempted  from  the 
notification  and  remedy  requirements  of 
the  National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C  1381  et  seq.)  on 
the  basis  that  the  noncompliance  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety. 

Notice  of  receipt  of  the  petition  was 
published  on  August  3, 1993,  and  an 
opportunity  afforded  for  comment  (58 
FR  41321). 

Paragraph  S4.1(k)  of  Standard  No.  209 
requires  that — 

|a|  seat  belt  assembly  or  retractor  shall  be 
accompanied  by  an  instruction  sheet 
providing  sufficient  information  for  installing 
the  assembly  in  a  motor  vehicle  except  for  a 
seat  belt  assembly  installed  in  a  motor 
vehicle  by  an  automobile  manufacturer.  The 
installation  instructions  shall  state  whether 
the  assembly  is  for  universal  installation  or 
for  installation  only  in  sptecifically  stated 
motor  vehicles  *   *  *. 

In  addition,  Paragraph  S4.1{1)  requires 
that— 

|a|  scat  belt  assembly  or  retractor  shall  be 
accompanied  by  written  instructions  for  the 
proper  use  of  the  assembly,  stressing 
particularly  the  imjMJrtance  of  wearing  the 
assembly  snugly  and  properly  located  on  the 
body,  and  on  the  maintenance  of  the 
assembly  and  periodic  inspection  of  all 
components.  The  instructions  shall  show  the 
proper  manner  of  threading  webbing  in  the 
hardware  of  seat  belt  assemblies  in  which  the 
webbing  is  not  permanently  fastened. 

Between  1967  and  June  1993.  Porsche 
manufactured  approximately  14,000 
replacement  seat  belts  which  did  not 
include  the  installation,  usage,  and 
maintenance  instructions  required  by 
Standard  No.  209.  The  instructions 
pertaining  to  threading  and  nonlocking 
retractors  do  not  apply  to  Porsche's  belt 
designs. 

Porsche  supported  its  petition  for 
inconsequential  noncompliance  with 
the  following: 

Porsche  has  been  supply. ng  replacement 
seat  belts  since  1967  and  is  not  aware  of  any 
complaints,  incidents,  or  injuries  attributable 
to  the  lack  of  installation,  use,  or 
maintenance  instructions  during  this  period 
of  time.  Like  other  vehicle  manufacturers, 
Porsche  maintains  a  detailed  system  of  part 
numbers  and  information  which  is  utilized 
by  its  dealer  network  to  select  and  order 
replacement  parts.  The  replacement  seat  belts 
are  specified  by  location  (i.e.,  left  front  seat), 
model  type,  and  model  year  in  the  parts  fiche 
or  catalogs.  Applicability  of  a  seat  belt  is  thus 
specified  by  the  part  number  in  the  parts 
system. 

Installation  instructions  for  seat  belts  arc 
provided  in  Porsche  workshop  manuals 
which  are  supplied  to  every  Porsche  dealer 
and  which  are  also  available  for  purchase 
Ibyl  any  customer.  In  addition,  anyone 


replacing  a  set  belt  is  likely  to  be  able  to 
revetse  the  removal  steps  for  the  beh  being 
replaced.  Any  concerns  that  the  replacement 
belt  may  be  incorfect  can  be  addressed  by        I 
comparison  with  the  old  belt,  or  if  it  is  not       j 
available,  checking  for  the  logical  fitment  of 
the  new  belt.  In  most  cases,  it  will  be  obvious 
to  the  installer  whether  or  not  the  belt  fits 
properly  in  the  available  location. 

Instructions  for  use  and  maintenance  are 
supplied  in  Porsche  Owner's  Manuals.  These 
instructions  follow  industry  norms  and 
contain  no  special  requirements.  IPorsche 
believes  that)  due  to  the  small  number  of 
Porsche  vehicles  on  the  road  and  the  very 
small  number  of  replacement  belts  sold  by 
Porsche,  the  probability  of  a  customer 
needing  this  information  and  not  having 
access  to  it  in  an  owner's  manual  would  be 
slight. 

Porsche  notes  that  NHTSA  recently  granted 
similar  petitions  from  Nissan  and  other 
manufacturers  on  the  same  issue.  For  all  the 
above  reasons,  Porsche  believes  that  the 
noncompliance  is  inconsequential  as  it 
relates  to  motor  vehicle  safety  and  therefore 
NHTSA  should  grant  this  {letition. 

One  comment  was  submitted  on  the 
petition.  The  National  Automobile 
Dealers  Association  (NADA)  supported 
it.  In  its  view,  the  assemblies  in 
question  were  vehicle  specific,  and 
therefore  universal  assembly  instruction 
concerns  are  not  applicable.  NADA 
points  out  that  dealers  have  several 
alternate  sources  of  assembly 
installation  information  including 
service  manuals,  and  for  replacement 
assemblies,  reversing  the  removal  of 
existing  belts.  It  appeared  to  the 
commenter  that  most  if  not  all 
assemblies  were  replacements  and  not 
used  in  new  aftermarket  installations, 
and,  for  that  reason,  were  likely 
installed  by  professionals.  Since  the 
belts  were  replacements,  vehicle  owners 
would  already  have  been  familiar  with 
their  usage  and  maintenance. 

NHTSA  agrees  with  the  views  of 
Porsche  and  NADA.  which  are  similar 
to  those  the  agency  expressed  in 
granting  substantially  similar  petitions 
by  Chrysler  Corporation  (57  FR  45865). 
Nissan  Motors  Corp.  (58  FR  8651). 
Subaru  of  North  America  (58  FR  16736). 
Suzuki  Motors  (58  FR  32564)  and 
Volkswagen  of  North  America  (58  FR 
32565).  Installation  of  replacement  belts 
involves  simply  a  reversal  of  the  steps 
required  for  removal  of  the  original 
belts,  mitigating  the  failure  to  provide 
instructions.  In  addition  to 
accompanying  replacement  belts, 
instructions  regarding  maintenance  and 
usage  are  required  to  be  in  the  operator's 
manual.  The  individual  that  this 
noncompliapce  will  affect  is  the 
purchaser  of  a  used  Porsche  without  its 
manual,  who  then  replaces  the  belts. 
The  possibility  of  these  conditions 
occurring  is  deemed  slight.  As  in  the 
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other  cases,  NHTSA  has  concluded  that 
replacements  obtained  through  Porsche 
parts  outlets  are  likely  to  be  the  correct 
ones  for  the  models  concerned. 
For  the  foregoing  reasons,  the 
petitioner  has  met  its  burden  of 
persuasion  that  the  noncompliance 
herein  described  is  inconsequential  as  it 
relates  to  motor  vehicle  safety,  and  its 
petition  is  granted. 

Authority:  15  U.S.C.  1417;  delegations  of 
authority  at  49  CFR  1.50  and  49  CFR  501.8. 

Issued  on:  Deceint)er  9, 1993. 
Barry  Felrice. 

Associate  Administrator  for  Bulemaking.  • 
|FR  Doc.  93-30526  Filed  12-14-93;  8:45  am| 
MLUNQ  COOE  4«10-69-M 


DE»>ARTMENT  OF  THE  TREASURY 

Customs  Service 
[T.D.  93-95] 

Revocation  of  Permit  To  Operate  in  the 
Norfolk  Customs  District  Issued  to 
John  A.  Steer,  Inc. 

agency:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
ACTION:  General  notice. 


111.45(b)  due  to  the  failure  of  the 
company  to  have  a  licensed  individual 
within  the  district  for  a  period  of  180 
days.  This  action  is  effective  November 
3. 1993. 

Dated:  December  8, 1993. 
Jerry  Laderfoerg. 

Director.  Office  of  Trade  Operations. 
IFR  Doc.  93-30596  Filed  12-14-93;  8:45  ami 

BILUNG  COOE  4«20-02-M 


SUMMARY:  Notice  is  hereby  given  that 
the  permit  issued  to  John  A.  Steer,  Inc. 
to  conduct  Customs  business  in  the 
Norfolk  district  has  been  revoked  by 
operation  of  law  pursuant  to  19  CFR 
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Sunshine  Act  Meetings 


Federal! 

Vol.  58,  No.  239 

Wednesday,  December  IS,  1993 


This  $«ction  of  the  FEDERAL  REGISTER 
containB  notice*  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L.  94-409)  5  U.S.C.  552b(e)(3). 


FEDBUL  EL£CTK>N  COMMISSION 
FEOEIUL  REGISTER  NUMBER:  93-30278. 
PREVIOUSLY  ANNOUNCED  DATE  &  TIME: 

Wednesday,  December  15, 1993  at  104)0 
a.m. 

Meeting  Open  to  the  Public 

The  following  item  was  withdrawn 
from  the  Agenda: 

Advisory  Opinion  1993-22:  The 
Honorable  Robert  A.  Roe. 

PERSON  TO  CONTACT  FOR  INFORMATION: 
Mr.  Fred  Eiland.  Press  Officer, 
Telephone:  (202)  219-4155. 

Delom  Hardy. 

A  dministrative  Assistant. 

IFR  Doc.  93-30736  Filed  12-13-93;  3:20  pml 

BILUMO  COM  Cnt-OI-M 

FEDERAL  HOUSINQ  RNANCE  BOARD 
TIME  AND  DATE:  8:00  a.m..  Wednesday, 
December  15, 1993. 
PLACE:  Board  Room,  Second  Floor, 
Federal  Housing  Finance  Board,  1777  F 
Street,  NW.,  Washington,  DC  20006. 
STATUS:  Parts  of  this  meeting  will  be 
open  to  the  public.  The  rest  of  the 
meeting  will  be  closed  to  the  public. 

MATTERS  TO  BE  CONSIDERED 

PORIKMS  OPEN  TO  THE  PUBLIC:  The  Board 
will  consider  the  following: 

1  FHLBank  System  Reports 

A.  Monthly  Financial  Report 

B.  Monthly  Membership  Report 

2.  Affordable  Housing  Program  (AHP) 

Proposed  Rule 

3.  Affordable  Housing  Program  Awards  for 

Second  Round  1993 

4.  Final  Rule  on  Bank  Lending  to  Capital 

Deficient  Members 
PORTIONS  CLOSED  TO  THE  PUBLIC:  The 
Board  will  consider  the  following: 

1 .  FHLBanks,  Office  of  Finance,  and  Agency 

1994  Budgets  and  System  Performance 
Targets 

2.  Office  of  Finance  Annual  Debt  Issuance 

Authorization  for  1994 

3.  FHLBank  Presidents/Managing  Director, 

Office  of  Finance  1994  Appointments 
and  1994  Base  Salaries 

4.  Financial  Management  Policy  for  the 

FHLBanks 

5.  Approval  of  the  November  Board  Minutes 
6. 1994  Appointed  Director  Process 


The  above  matters  are  eligible  for 
consideration  in  closed  session 
pursuant  to  one  or  more  of  the 
provisions  of  section  552b(c)(6)  and  (9) 
(A)  and  (B)  of  title  5  of  the  United  States 
Code. 

The  Board  determined  that  agency 
business  required  its  consideration  of 
these  matters  on  less  than  seven  days 
notice  to  the  public  and  that  no  earlier 
notice  of  these  subject  matters  was 
practicable. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Elaine  L.  Baker,  Executive  Secretary  to 
the  Board.  (202)  408-2837. 
Philip  L.  Conover. 

Managing  Director. 

(FR  Doc.  93-30628  Filed  12-10-93;  4:44  pm] 

BILUNO  COOE  CTZS-OI-P 

LEGAL  SERVICES  CORPORATION  BOARD  OF 
DIRECTORS 

Executive  BrieHng  to  the  Audit  and 
Appropriations  Committee  Notice 

TIME  AND  DATE:  The  Legal  Services 
Corporation  Board  of  Directors  Audit 
and  Appropriations  Committee  will 
receive  an  executive  briefing  on  Sunday. 
December  19, 1993.  Directors  of  all 
corporate  offices  will  brief  the 
Committee  regarding  the  effect 
budgetary  constraints  have,  and  will 
continue  to  have,  from  an  internal 
personnel  and  operational  standpoint. 
The  briefing,  which  will  commence  at 
10:00  a.m.  and  conclude  by  12:30  p.m., 
will  be  closed  to  the  public.  Briefings 
are  held  solely  for  informational 
purposes  and  the  convened  body  cannot 
take  action  on  matters  brought  before  it. 
Accordingly,  briefings  are  not  subject  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act  nor  the  Corporation's 
regulation.  Part  1622,  governing  the 
same.  This  notice  is  provided  as  a 
courtesy  to  interested  parties. 

PLACE:  The  Legal  Services  Corporation, 
750  First  Street,  NE.,  The  Board  Room, 
11th  Floor,  Washington.  DC  20002, 
(202)  336-8800. 

STATUS  OF  BRIEFING:  Closed. 

CONTACT  PERSON:  Patricia  Batie,  (202) 
336-8800. 

Date  Issued:  December  10. 1993. 
Patricia  D.  Batie, 
Corporate  Secretary. 

[FR  Doc.  93-30629  Filed  12-10-93;  4:45  pm] 
BILUNO  COOC  rOM-41-M 


LEGAL  SERVICES  CORPORATION  BOARD  OF 
DIRECTORS 

Audit  and  Appropriations  Committee 
Meeting  Notice 

TME  AND  DATE:  The  Legal  Services 
Corporation  Board  of  Directors  Audit 
and  Appropriations  Committee  will 
meet  on  December  19-20, 1993.  The 
meeting  will  commence  at  1:00  p.m.  on 
December  19th  and  at  9:00  a.m.  on 
December  20. 1993. 
PLACE:  The  Legal  Services  Corporation, 
750  First  Street,  NE..  The  Board  Room. 
11th  Floor,  Washington,  DC  20002. 
(202) 336-«800. 

STATUS  OF  MEETING:  Open  The  public  is 
invited  to  ap{}ear  before  the  Audit  and 
Appropriations  Committee  on  December 
19. 1993,  commencing  at  1:00  p.m.,  for 
the  purpose  of  providing  comment 
regarding  the  Corporation's  proposed 
budgets  for  fiscal  years  1994  and  1995. 
Individuals  unable  to  attend  the  meeting 
are  encouraged  to  submit  written 
comments  for  the  Committee's 
consideration.  The  comments  should  be 
submitted  to  Patricia  Batie,  Corporate 
Secretary,  Legal  Services  Corporation, 
750  First  Street,  NE.,  Washington,  DC 
20002. 
MATTERS  TO  BE  CONSIDERED: 

Open  Session: 

1.  Approval  of  Agenda. 

2.  Approval  of  Minutes  of  December  5-6, 

1993  Meeting. 

3.  Consideration  of  Proposed  Fiscal  Year 

1994  Consolidated  Operating  Budget  for 
the  Corporation. 

a.  Consideration  of  Public  Comment. 

4.  Consideration  of  Proposal  on  Development 

of  the  Corporation's  Fiscal  Year  1995 
Budget  MarL 
a.  Consideration  of  Public  Conunent. 

5.  Consideration  of  Proposal  on  Development 

of  the  Corporation's  Fiscal  Year  1995 
Budget  Request  for  Congress, 
a.  Consideration  of  Public  Comment.  | 

6.  Consideration  of  Proposed  Fiscal  Year 

1994  Consolidated  Operating  Budget  for 
the  Corporation. 

7.  Consideration  of  Proposal  on  Development 

of  the  Corporation's  Fiscal  Year  1995 
Budget  Mark, 
a.  Consideration  of  Proposed  Content  of 
Notice  to  be  Issued  to  the  Office  of 
Management  and  Budget  on  the  Fiscal 
Year  1995  Budget  Mark  of  the 
Corporation. 

8.  Consideration  of  Proposal  on  Development 

of  the  Corporation's  Fiscal  Year  1995 
Budget  Request  for  Congress. 

CONTACT  PERSON  FOR  WFORMATION: 
Patricia  Batie.  (202)  336-8800. 
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Upon  request,  meeting  notices  will  be 
made  available  in  alternate  formats  to 
accommodate  visual  and  hearing 
impairments. 


Individuals  who  have  a  disability  and 
need  an  accommodation  to  attend  the 
meeting  may  notify  Patricia  Batie  at 
(202) 336-«800. 


Date  Issued;  December  10, 1993. 
Patricia  D.  Batie, 
Corporate  Secretary. 
IFR  Doc.  93-30630  Filed  12-10-93;  4.45  pm| 
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Wednesday 
December  15,  1993 


Part  II 

Environmental 
Protection  Agency 


40  CFR  Parts  141  and  143 

National  Primary  and  Secondary  Drinldng 

Water  Regulations;  Proposed  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  141  and  143 
[WH-FRL-4685^I 

Nstionat  Primary  and  Secondary 
Ddnking  Water  Regulations:  Analytical 
Methods  for  Regulated  Drinking  Water 
Contttnlnants 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
several  new  analytical  methods  and 
update  previously  approved  methods 
for  a  number  of  regulated  chemical, 
microbiological,  and  physical 
contaminants  in  drinking  water.  The 
Agency  is  also  proposing  to  withdraw 
approval  for  outdated  methods  and 
outdated  versions  of  the  same  method. 
A  primary  reason  for  the  rule  would  be 
to  reduce  the  number  of  method 
versions  that  laboratories  are  required  to 
use  to  the  single,  most  recent  version  for 
a  contaminant,  or  group  of 
contaminants.  It  would  allow 
jaboratories  to  use  fewer  method 
versions  for  a  greater  number  of 
regulated  contaminants,  and  thus 
reduce  laboratory  transactional  costs 
and  improve  accuracy. 
DATES:  Comments  should  be  postmarked 
or  delivered  by  hand  on  or  before 
January  31, 1994. 

ADDRESSES:  Send  written  comments  to 
Chemistry  Methods  Docket  Clerk,  Water 
Docket  (MC-4101);  U.S.  Environmental 
Protection  Agency;  401  M  Street  SW., 
Washington,  DC  20460.  Please  submit 
any  references  cited  in  your  comments. 
EPA  would  appreciate  an  original  and 
three  copies  of  your  comments  and 
enclosures  (including  references). 
Comm enters  who  want  EPA  to 
acknowledge  receipt  of  their  comments 
should  include  a  self-addressed, 
stamped  envelope.  No  facsimiles  (faxes) 
will  b*^  :C!^pted. 

To  insure  that  EPA  can  read, 
understand  and  therefore  properly 
respond  to  comments,  the  Agency  -. 
would  prefer  for  commenters  to  type  or 
print  comments  in  ink,  and  to  cite 
where  possible,  the  paragraph(s)  in  this 
proposed  regulation  (e.g. 
§  i41.40(g}(10)(ii))  to  which  each 
comment  refers.  Commenters  should 
use  a  separate  paragraph  for  each- 
method  or  issue  discussed. 

The  proposed  rule  with  supporting 
documents  (including  the  methods  to  be 
incorporated  by  reference)  and  all 
comments  received  are  available  for 
review  at  the  Water  Docket  at  the 


address  above.  For  access  to  Docket 
raaterials.  call  (202)  260-3027  between 
9  a.m.  and  3:30  p.m.  for  an 
appointment. 

FOR  FURTHER  INFORMATtON  CONTACT:  The 
Safe  Drinking  Water  Hotline,  Telephone 
(800)  426-4791.  The  Safe  Drinking 
Water  Hotline  is  open  Monday  through 
Friday,  excluding  Federal  holidays, 
from  9  a.m.  to  5:30  p.m.  Eastern  Time. 
For  technical  questions,  contact  Baldev 
Bathija.  Ph.D.,  or  Paul  S.  Berger,  Ph.D., 
Office  of  Ground  Water  and  Drinking 
Water  (MC-4603),  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW., 
Washington  DC  20460,  telephone  (202) 
260-3040  (Dr.  Bathija)  or  (202)  260- 
3039  (Dr.  Berger);  or  Richard  Reding. 
Ph.D  ,  Office  of  Ground  Water  niid 
Drinking  Water  (TSD),  U.S. 
Environmental  Protection  Agency, 
Cincinnati,  Ohio  45268,  telephone  (513) 
569-7946.  ». 
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I.  Statutory  Authority 

The  Safe  Drinking  Water  Act  (SDWA 
or  the  Act),  as  amended  in  1986. 
requires  EPA  to  promulgate  national 
primary  drinking  water  regulations 
(NPDWRs)  which  specify  maximum 
contaminant  levels  (MCLs)  or  treatment 
techniques  for  drinking  Wrti»»r 
contaminants  (42  U.S.C.  3uOg-l)..^ 
NPDWRs  apply  to  public  water  systems 
(42  U.S.C.  300f(l)(A)).  According  to 
section  1401(1)(D)  of  the  Act,  NPDWRs 
include  "criteria  and  procedures  to 
assure  a  supply  of  drinking  water  which 
dependably  complies  with  such 
maximum  contaminant  levels;  including 
quality  control  and  testing  procedures 
•  *  *'"  In  addition,  section  1445(a)  of 
the  Act  authorizes  the  Administrator  to 
establish  regulations  for  monitoring  to 
assist  in  determining  whether  persons 
are  acting  in  compliance  with  the 
requirements  of  the  SDWA.  EPA's 
promulgation  of  analytical  methods  is 


authorized  under  these  sections  of  the 
SDWA  as  well  as  the  general  rulemaking 
authority  in  SDWA  section  1450(a)  (42 
U.S.C.  300H9(a)). 

II.  Regulatory  Background 

EPA  has  promulgated  analytical 
methods  for  all  currently  regulated 
drinking  water  contaminants  for  which 
MCLs  or  monitoring  requirements  have 
been  promulgated.  In  most  cases,  the 
Agency  has  promulgated  regulations 
specifying  (i.e.,  approving)  the  use  of 
more  than  one  analytical  method  for  a 
particular  contaminant,  and  laboratories 
may  use  any  one  of  them  for 
determining  compliance  with  an  MCL 
or  monitoring  requirement.  After  any 
regulation  is  published,  EPA  may 
amend  the  regulations  to  approve 
additional  methods  or  modifications  to 
existing  approved  methods,  or  withdraw 
approved  methods  that  become 
obsolete. 

In  today's  action,  EPA  is  proposing  to 
amend  the  regulations  to  approve  the 
use  of  several  new  methods  and 
modifications  to  existing  methods  that 
EPA  believes  are  as  good  as  or  better 
than  the  current  methods  and 
procedures.  EPA  also  wants  to  eliminate 
the  confusion  caused  by  the  Agency's 
approval  of  different  versions  of  the 
same  analytical  method  that  have 
resuhed  from  separate  regulatory 
actions  over  the  years.  Today's  proposal 
would  eliminate  this  unnecessary 
duplication  and  require  laboratories  lo 
use  the  most  recent  EPA-approved 
version  of  a  method  for  any  given 
contaminant.  Laboratory  acceptance 
limits  that  are  used  for  certification  of 
laboratories,  and  detection  limits  that 
are  used  lo  adjust  monitoring 
frequencies,  are  specified  in  previous 
regulations  and  are  independent  of  the 
method  used.  Therefore  the  provisions 
of  this  rule  would  not  affect  laboratory 
certification  criteria  or  monitoring 
hrequencies  for  any  contaminant. 

EPA  requests  public  comment  on 
whether  the  Agency  should  approve  the 
new  or  revised  methods,  as  written.  The 
Agency  also  requests  comment  on 
whether  to  withdraw  the  older  methods 
or  older  versions  of  a  method.  In 
addition,  the  public  is  invited  to  suggest 
additional  suitable  methods  or  changes 
in  the  methods,  as  written,  that  EPA 
would  consider  approving  in  this  rule  or 
in  a  later  rulemaking.  The  methods  in 
this  rule  tha*  are  promulgated  will  be 
incorporated  by  reference  into  the  Code 
of  Federal  Regulations. 

lU.  Discussion  of  Proposed  Rule 

Each  method  listed  below  specifies 
tjie  contaminant(s)  for  which  the 
method  applies.  For  any  contaminant 
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for  which  a  method  applies,  there  may 
be  an  MCL,  a  treatment  technique 
requirement,  or  a  monitoring 
requirement  only.  The  contaminants 
listed  are  exclusive,  i.e..  a  method 
would  not  apply  to  regulated 
contaminants  not  specified. 

A.  New  Methods 

EPA  would  approve  the  use  of  the 
following  methods  not  previously 
approved  for  drinking  water  compliance 
analyses.  With  the  exception  of  EPA 
Method  552.1.  these  methods  are  being 
included  as  additional  methods  to  those 
already  approved. 

(1)  EPA  Method  552.1. 
"E)elermination  of  Haloacetic  Acids  and 
Dalapon  in  Drinking  Water  by  Ion 
Exchange  Extraction  and  Gas 
Chromatography  with  Electron  Capture 
Detection",  would  be  approved' for 
dalapon.  As  part  of  this  method,  a 
sample  is  passed  through  an  anion 
exchange  column  and  the  eluant 
subjected  to  derivatization  with  acidic 
methanol.  This  method  is  much  less 
cumbersome  than  EPA  Method  515.1. 
and  uses  a  less  hazardous  derivatization 
procedure.  Data  contained  in  the 
manual  describing  EPA  Method  552.1 
demonstrates  that  its  accuracy, 
precision,  and  sensitivity  are  as  good  or 
better  than  Method  515.1  for  the 
determination  of  dalapon  in  drinking 
water. 

(2)  EPA  Method  555.  "Determination 
of  Chlorinated  Acids  in  Water  by  High 
Performance  Liquid  Chromatography 
(HPLC)  with  a  Photodiode  Array 
Ultraviolet  Detector",  would  be 
approved  for  2.4-D,  2.4.5-TP  (silvex). 
dicamba.  dinoseb,  picloram,  and 
pentachlorophenol.  As  part  of  this 
method,  the  sample  pH  is  adjusted  to  12 
to  hydrolyze  the  chlorinated  esters.  The 
sample  is  then  acidified  and  pumped 
through  a  high  performance  liquid 
chromatograph  cartridge,  which  is  then 
backfiushed  into  a  chromatograph  for 
separation  and  analysis  of  the  acids. 
Method  detection  limits  (MDLs)  for  EPA 
Method  555  are  higher  than  the  MDLs 
in  EPA  Methods  515.1  and  515.2  for 
these  contaminants,  but  are  still 
considerably  lower  than  the  MCLs. 

(3)  EPA  Method  100.2,  "Method  for 
the  Determination  of  Asbestos 
Structures  over  10-jun  in  Length  in 
Drinking  Water"  (EPA,  1993b),  would 
be  approved  for  asbestos.  The  currently 
approved  method  for  asbestos  is 
"Analytical  Method  for  the 
Determination  of  Asbestos  Fibers  in 
Water"  (EPA.  1983b),  which  was 
recently  assigned  as  EPA  Method  100.1. 
Method  100.2  is  more  efficient  anjd  less 
expensive  than'Method  100.1,  because  it 
uses  a  faster-dissolving  filter  and 


because  it  does  not  use  chloroform, 
which  is  a  hazardous  waste  when 
discarded,  to  dissolve  the  filter.  EPA 
solicits  comment  on  whether  Method 

100.1  should  be  withdrawn,  if  Method 

100.2  is  approved  for  the  determination 
of  asbestos. 

(4)  Great  Lakes  Instruments  (GLI) 
Method  2  would  be  approved  for 
turbidity.  This  method  uses  the  same 
chemistry  principles  used  by  the 
currently  approved  turbidity  methods 
214A  in  the  16th  edition  of  Standard 
Methods  (APHA.  1985)  and  EPA 
Method  180.1.  The  GLI  Method  2. 
however,  uses  a  turbidimeter  that  has  a 
different  operating  function  and 
physical  design  than  the  other  two 
methods. 

(5)  Syringaldazine  (FACTS)  Method 
(Method  4500-Cl  H)  in  Standard 
Methods  (APHA,  1992)  would  be 
approved  for  free  chlorine  residual. 

16)  Low-Level  Amperometric  Titration 
Method  (Method  4500-Cl  E)  and 
lodometric  Electrode  Technique 
(Method  4500-Cl  I)  in  Standard 
Methods  (1992)  would  be  approved  for 
total  chlorine  residual. 

(7)  Amperometric  Titration  Method  II 
(Method  4500-CIO2  E)  in  Standard 
Methods  (APHA,  1992)  would  be 
approved  for  chlorine  dioxide. 

(8)  Indigo  Colorimetric  Method 
(Method  45OO-O3  B)  in  Standard 
Methods  (APHA.  1992)  would  be 
approved  for  ozone.  This  method  is 
identical  to,  and  would  replace,  the 
currently  approved  method  because  the 
citation  (APHA,  1992)  is  more 
accessible  to  water  laboratories  than  the 
current  citation  (APHA,  1989). 

(9)  Glyphosate  Method  6651  in 
Standard  Methods  (APHA,  1992)  would 
be  approved  for  glyphosate. 

(10)  EPA  Method  551,  "Determination 
of  Chlorination  Disinfection  Byproducts 
and  Chlorinated  Solvents  in  Drinking 
Water  by  Liquid-Liquid  Extraction  and 
Gas  Chromatography  with  Electron 
Capture  Detection",  would  be  approved 
for  total  trihalomethanes  (TTHMs), 
bromoform.  chloroform, 
bromodichloromethane, 
chlorodibromomethane.  carbon 
tetrachloride,  trichloroethylene. 
tetrachloroethylene.  1.2-dibromoethane 
(EDB),  l,2-dibromo-3-chloropropane 
(DBCP),  and  1,1,1-trichloroethane.  This 
method  uses  capillary  columns  and  an 
electron  capture  detector.  If  only 
trihalomethanes  are  to  be  measured. 
EPA  would  allow  pentane  to  be  used  as 
the  extracting  solvent,  which  makes  the 
method  very  similar  to  EPA  Method 
501.2,  a  packed  column  liquid-liquid 
extraction  method  currently  approved 
for  TTHMs.  EPA  believes  most 
laboratories  wishing  to  use  liquid-liquid 


extraction  to  measure  THMs  will  prefer 
Method  551  to  Method  501.2. 

EPA  Method  951  is  described  in  the 
manual,  "Methods  for  the 
Determination  of  Organic  Compounds 
in  Drinking  Water — Supplement  I," 
EPA/600/4-90/020.  )uly  1990.  EPA 
Methods  552.1  and  555  are  described  in 
the  manual,  "Methods  for  the 
Determination  of  Organic  Compounds 
in  Drinking  Water — Supplement  II," 
EPA/600/R-92/129.  August  1992.  These 
documents  are  available  from  the 
National  Technical  Information  Service 
(NTIS).  5285  Port  Royal  Road. 
Springfield.  Virginia  22161.  The  NTIS 
toll-free  number  is  800-553-6847  and 
the  NTIS  order  numbers  are  PB91- 
146027  and  PB92-207703.  respectively. 
The  method  description  for  GLI  Method 
2  is  available  from  Great  Lakes 
Instruments,  Inc.,  8855  North  55th 
Street,  Milwaukee,  Wisconsin  53223, 
phone  (414)  355-3601.  EPA  Method 
100.2  for  asbestos  analysis  is  available 
from  USEPA/TSD,  Cincinnati.  OH 
45268.  All  of  these  documents  are 
available  for  review  at  EPA's  Water 
Docket. 

EPA  solicits  comments  on  these 
proposed  changes. 

B.  Expanded  Scope  for  Already 
Approved  Methods 

EPA  would  approve  the  use  of  the 
following  already  ap'proved  methods  for 
the  analysis  of  additional  regulated 
contaminants  for  drinking  water 
compliance. 

(1)  EPA  Method  200.8.  already 
approved  under  §  141.23.  §  141.89.  and 
recommended  under  §  143.4  for  the 
determination  of  several  metals 
(aluminum,  antimony,  beryllium, 
copper,  lead,  nickel,  silver,  thallium), 
would  also  be  approved  for  arsenic, 
barium,  cadmium,  chromium,  and 
selenium  under  §  141.23,  and 
recommended  for  copper,  manganese 
and  zinc  under  §  143.4.  This  method 
would  be  approved  only  for  the 
measurement  of  the  inorganic 
contaminants  listed  above,  and  not  for 
other  drinking  water  contaminants. 
Method  200.8  is  an  inductively-coupled 
plasma  mass  spectrometry  procedure. 

(2)  EPA  Method  200.9,  already 
approved  under  §  141.23.  §  141.89.  and 
recommended  under  §  143.4  for  several 
metals  (aluminum,  antimony,  beryllium, 
copper,  lead,  nickel,  silver,  thallium), 
would  also  be  approved  for  arsenic, 
cadmium,  chromium,  and  selenium 
under  §  141.23,  and  recommended  for 
copper,  iion,  and  manganese  under 

§  143.4.  This  method  would  be 
approved  only  for  the  measurement  of 
the  inorganic  contaminants  listed  above, 
and  not  for  other  drinking  water 
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contaminants.  Method  200.9  is  an 
atomic  absorption  platform  procedure. 

(3)  EPA  Method  300.0,  already 
approved  under  §  141.89  for 
ormopbospbate  and  under  §  141.23  for 
nitrite  and  nitrate,  would  also  be 
approved  for  fluoride  under  §  141.23 
and  recommended  for  fluoride,  sulfate 
and  chloride  under  §  143.4.  Method  300 
is  an  ion  chromato^phy  method. 

(4)  Method  4110B  in  Standard 
Methods  (APHA,  1992)  and  Method 
D4327-91  in  ASTM  (1993),  already 
approved  under  §  141.23  for  nitrate  and 
nitrite  and  under  §  141.89  for 
orthophosphate,  would  also  be 
approved  for  fluoride  under  §  141.23 
and  recommended  for  chloride, 
fluoride,  and  sulfate  under  §  143.4. 
These  methods  would  only  be  approved 
for  the  determination  of  the  listed 
inorganic  contaminants.  These  two 
methods  are  ion  chromatography 
methods. 

EPA  has  evaluated  the  performance  of 
these  five  methods  for  the  indicated 
contaminants  and  believes  they  are  at 
least  as  good  as  currently  approved 
methods.  Performance  data  are  included 
in  the  methods.  Methods  (1)  and  (2) 
above  are  published  in  the  manual, 
"M^tbods  for  the  Determination  of 
Metals  in  Environmental  Samples," 
EPA/600/4-91/010.  June  1991.  This 
manual  is  available  from  NTIS  as 
publication  number  PB91-231498.  EPA 
Method  300.0  is  published  in  the 
manual,  "Methods  for  the 
Determination  of  Inorganic  Substances 
in  Environmental  Samples",  EPA/600/ 
R/93/100,  August  1993.  This  manual  is 
available  from  U.S.  EPA/EMSL, 
Cincinnati,  Ohio  45268.  lliis 
rulemaking  would  not  withdraw 
approval  of  other  methods  previously 
approved  for  monitoring  arsenic, 
barium,  codmium,  chloride,  chromium, 
fluoride,  selenium  and  sulfate,  except  as 
specified  in  Sections  ni  D  and  E,  below. 

EPA  solicits  comments  on  these 
proposed  changes. 

C.  Updated  Methods 

EPA  would  approve  the  following 
versions  of  already  approved  methods 
and  withdrew  approval  of  the  indicated 
older  versions. 

(1)  EPA  Method  524.2,  as  described  in 
EPA  (1992a),  would  replace  EPA 
Method  524.1  and  the  previous  version 
of  524.2,  as  described  in  EPA  (1991b). 
EPA  524.2  would  be  approved  for 
analysis  of  synthetic  volatile  organic 
chemicals  (VOCs)  under  §  141.24  (18 
VOCs)  and  §  141.40  (21  VOCs)  and  for 
trihalomethanes  under  §  141.30. 
Approval  of  EPA  Method  524.1  and  all 
previous  versions  of  524.2  would  be 
withdrawn  for  all  chemicals. 


(Zl  EPA  Method  515.2  for  analysis  of 
pentachlorophenol,  2,4-D,  2,4,5-TP, 
dinoseb,  dicamba.  and  picloram  would 
replace  EPA  Method  515.1  under 
§  141.24(h)(12)  and  §  141.40(n)(ll). 
Approval  of  EPA  Method  515.1  would 
be  withdrawn  for  all  chemicals.  In 
addition,  an  alternative  reagent  would 
be  allowed  to  produce  methyl  esters  for 
detection  purposes.  The  alternative 
reagent  is  trimethylsilo-diazomethane, 
which  is  much  less  hazardous  than  the 
reagent  currently  specified  in  Method 
515.2  (N-methyl-N-nitroso-p-toluene 
sulfonamide). 

(3)  EPA  Method  548.1, 
"Determination  of  Endothall  in  Drinking 
Water  by  Ion  Exchange  Extraction, 
Acidic  Methanol  Methylatlon,  Gas 
Chromatography/Mass  Spectrometry", 
would  be  approved  for  endothall  under 
§  141.24(h)(12).  Approval  for  Method 
548  would  be  withdrawn  for  all      *. 
chemicals.  Method  548.1  has  a 
methylatlon  procedure  that  is  more 
efficient  and  economical  for  the 
determination  of  endothall  than  that 
used  in  EPA  Method  548.  In  Method 
548.1,  endothall  is  extracted  from  water 
by  passing  the  sample  through  an  anion 
exchange  sorbent,  followed  by 
derivatization  with  acidic  methanol.  A 
methyl  ester  of  endothall  is  detected  by 
either  flame  ionization  or  mass 
spectrometry. 

(4)  EPA  Method  549.1  for  analysis  of 
diquat  would  replace  EPA  Method  549 
under  §  141.24(h)(12).  Approval  of  EPA 
Method  549  would  be  withdrawn  for  all 
chemicals,  because  data  in  the  preface 
to  the  methods  manual  (EPA.  1992a) 
demonstrates  that  this  method  is  less 
reliable  than  is  EPA  549.1  for  the     j 
identification  and  measurement  of 
diquat. 

(5)  EPA  Method  525.2  for  analysis  of 
a  number  of  organic  compounds  would 
replace  EPA  Method  525.1  under 

§  141.24(h)(12)  and  §  141.40(n)(ll)  for 
the  same  chemicals.  Approval  of  EPA 
Method  525.1  would  bie  withdrawn  for 
all  chemicals,  because  data  in  Method 
525.2  (EPA,  1993c)  demonstrates  that 
this  method  is  more  reliable  than  is 
Method  525.1  for  the  identification  and 
measurement  of  organic  compounds. 

The  fint  four  updates  above  are 
published  in  the  manual,  "Methods  for 
the  Determination  of  Organic 
Compounds  in  Drinking  Water- 
Supplement  n",  EPA/600/R-92/129, 
August  1992.  This  manual  is  available 
from  NTIS  as  publication  number  PB92- 
207703  and  is  also  available  for  review 
in  the  Water  Docket.  The  fifth  update, 
EPA  Method  525.2,  is  available  from 
EPA.  EMSL,  Qncinnati.  OH  45268. 


D.  Updates  to  Methods  by  Reference  to 
Most  Recent  Methods  Manual 

Under  the  rule,  EPA  would  approve 
the  following  most  recent  methods 
manuals  and  editions  to  Standard 
Methods  and  ASTM  and  withdraw 
approval  of  previous  editions. 
Compared  to  the  already  approved 
earlier  version  of  a  method,  the  method 
updates  in  this  section  are  not 
significant,  as  reflected  by  the  continued 
use  of  the  same  EPA  Method  number  for 
chemical  contaminants.  These  methods 
manuals  and  editions  of  Standard 
Methods  and  ASTM  are  currently  cited 
in  §  141.21,  §  141.22(a),  §  141.23, 
§  141.24,  §  141.40,  §  141.74,  §  141.89, 
and  §143.4. 

(1)  EPA  Methods  200.7,  200.8,  200.9, 
and  245.1  would  require  use  of  the 
manual,  "Methods  for  the 
Determination  of  Metals  in 
Environmental  Samples,"  EPA/60G/4~ 
91/010,  June  1991.  This  manual  is 
available  from  NTIS  as  publication 
number  PD91-231498. 

(2)  EPA  Methods  502.2,  504,  505.  507, 
508, 508A,  and  531.1  would  require  use 
of  the  manual,  "Methods  for  the 
Determination  of  Organic  Compounds 
in  Drinking  Water",  EPA/600/4-e8/039, 
July  1991. 

This  manual  is  available  from  NTIS  as 
publication  number  PBgi-231480. 

(3)  EPA  Methods  506,  547,  550,  550.1 
and  551  would  require  use  of  the 
mantial,  "Methods  for  the 
Determination  of  Organic  Compounds 
in  Drinking  Water — Supplement  I", 
EPA/600/4-90/020.  July  1990.  This 
manual  is  available  from  NTIS  as 
publication  number  PB91-1 46027. 

(4)  EPA  Methods  515.2,  524.2,  548.1, 
549.1,  552.1,  and  555  would  require  the 
use  of  the  manual,  "Methods  for  the 
Determination  of  Organic  Compounds 
in  Drinking  Water,  Supplement  11", 
EPA/600/R-92/129,  August  1992.  This 
manual  (EPA,  1992a)  is  available  from 
NTIS  as  publication  number  PB92- 
207703. 

(5)  EPA  Methods  180.1  (turbidity), 
300.0  (ion  chromatography),  335.4  (total 
cyanide),  353.2  (nitrate  and  nitrite)  and 
375.2  (sulfate)  would  require  the  use  of 
the  manual,  "Methods  for  the 
Determination  of  Inorganic  Substances 
in  Environmental  Samples",  EP/V/600/ 
R/93/100,  August  1993.  This  manual  is 
available  from  EPA/EMSL,  Cincinnati, 
OH  45268. 

(6)  Methods  in  §  141.23,  §  141.40, 

§  141.89,  and  §  143.4  that  cite  Standard 
Methods  editions  previous  to  the  18th 
edition  would  be  withdrawn  and 
replaced  by  the  identical  methods  in  the 
ICtth  edition  of  Standard  Methods 
{APHA,  1992).  Methods  in  §  141.23, 
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§  141.40.  §441.89,  and  §  143.4  that  cite 
ASTM  editicHis  previous  to  the  1993 
edition  are  withdrawn  and  replaced  by 
the  identical  methods  in  the  1993 
edition  (ASTM.  1993).  The  18th  edition 
of  Standard  Methods  (APHA,  1992)  and 
ASTM  (1993)  contain  no  technical 
changes  to  the  original  methods.  The 
only  changes  are  typographical, 
grammatical,  or  editorial  in  nature. 

(7)  The  following  methods  associated 
with  the  Total  Coliform  Rule  and  the 
Surface  Water  Treatment  Requirements, 
as  set  forth  in  the  14th  and  16th  editions 
of  Standard  Methods,  would  be 
withdrawn  and  replaced  with  the  18th 
edition  of  Standard  Methods  (APHA, 
1992): 

(a)  Multiple-Tube  Fermentation 
(MTF)  Technique.  Membrane  Filter 
(MP)  Technique,  and  Presence-Absence 
(F-A)  Coliform  Test  for  total  coliforms 
(§  141.21  and  §  141.74).  The  18th 
edition  of  Standard  Methods  (APHA, 
1992)  designates  these  methods  as 
9221A,B.C  (for  MTF);  9222A.B.C  (for 
MF);  9221D  (for  P-A  Test); 

(b)  Fecal  Coliform  Test  (EC  medium) 
(§  141.21  and  §  141.74)  and  Fecal 
Coliform  Direct  Test  (A-1  broth) 

(§  141.74).  The  18th  edition  of  Standard 
Methods  (APHA,  1992)  designates  these 
methods  as  9221E; 

(c)  Heterotrophic  Plate  Count  for 
heterotrophic  bacteria  (§  141.74).  The 
18th  edition  of  Standard  Methods 
(APHA,  1992)  designates  this  method  as 
9215B; 

(d)  Nephelometric  method  for 
turbidity  (§  141.22(a)  and  §  141.74).  The 
18th  edition  of  Standard  Methods 
(APHA,  1992)  designates  this  method  as 
2130B.  (Thus,  the  rule  would  allow 
laboratories  to  use  this  method,  the  new 
GU  method  described  in  Section  A.  and 
two  updated  methods — EPA  Method 
180.1  and  Standard  Methods  2130B.); 

(e)  Amperometric  Titration  Method, 
DPD  Ferrous  Titrimetric  Method,  and 
DPD  Colorimetric  Method  for  free  and 
total  chlorine  residual  (§  141.74).  The 
18th  edition  of  Standard  Methods 
(APHA,  1992)  designates  these  methods 
as  4500-Cl  D.F.G; 

(f)  Amperometric  Titration  Method 
and  DPD  Method  for  chlorine  dioxide 
(§  141,74).  The  18th  edition  of  Standard 
Methods  (APHA,  1992)  designates  these 
methods  as  450O-CIO2  C  and  D; 

(g)  Temperature  (§  141.74).  The  18th 
edition  of  Standard  Methods  (APHA. 
1992)  designates  this  method  as  number 
2550;  and 

(h)  pH  (§  141.74).  The  18th  edition  of 
Standard  Methods  (APHA.  1992) 
designates  this  method  as  4500-H* . 

The  18th  edition  of  Standard  Methods 
contains  no,  or  only  minor,  technical 
changes  to  the  original  methods.  Most  of 


the  changes  are  typographical, 
grammatical,  or  editorial  in  nature. 

EPA  solicits  comments  on  the  updates 
■to  the  EPA  manuals,  as  well  as  updates 
to  more  recent  ASTM  and  Standard 
Methods  editions. 

E.  Other  Methods  To  Be  Withdrawn 

In  addition  to  withdrawing  approval 
for  Methods  indicated  in  Section  C 
above.  EPA  would  also  withdraw 
approval  for  the  following  methods: 

(1)  EPA  Methods  502.1,  503.1.  and 
524.1.  These  three  methods  are 
approved  for  the  analysis  of  volatile 
organic  compounds.  These  methods  use 
packed  column  technology,  which  is 
becoming  obsolete  and  has  less 
resolving  power  than  capillary  column 
technology  (EPA.  1992b).  Capillary 
columns  are  required  in  most  modem 
gas  chromatographic  methods  that  have 
been  developed  for  drinking  water 
compliance  monitoring.  Over  the  next 
few  years.  EPA  believes  most,  if  not  all. 
laboratories  will  replace  their  packed 
column  gas  chromatographs  with 
capillary  column  instruments,  because 
they  offer  greater  flexibility  in  the 
number  of  analytes  that  can  be 
measured. 

Method  502.2  was  developed  by  EPA 
to  replace  Methods  502.1  and  503.1; 
Method  524.2  was  developed  to  replace 
Method  524.1.  Both  methods  use 
capillary  columns,  and  are  currently 
approved  for  compliance  monitoring  of 
the  same  contaminants  as  are  the  three 
packed  column  niethods.  EPA  proposes 
to  withdraw  approval  of  EPA  Methods 
502.1.  503.1  and  524.1  for  compliance 
monitoring.  EPA  solicits  comment  on 
whether  the  withdrawal  of  the  packed 
column  methods  and  the  replacement 
with  capillary  column  methods  will 
result  in  any  increased  testing  costs  or 
any  technical  difiiculty. 

(2)  EPA  Methods  501.1  and  501.2. 
These  packed  column  methods  are 
approved  for  the  analysis  of  TTHMs. 
EPA  would  withdraw  approval  of  these 
two  methods  for  the  same  reasons 
presented  in  paragraph  (1)  above. 
Method  501.2,  which  uses  a  liquid- 
liquid  extraction  technique,  and  Method 
501.1,  which  uses  a  purge-and-trap 
sparging  technique,  have  not  been 
updated  since  1979.  Both  methods  are 
limited  to  measurement  of  TTHMs.  The 
Agency  has  approved  two  purge-and- 
trap,  capillary  column  methods  (EPA 
Methods  502.2  and  524.2)  in  58  FR 
41344  (August  3, 1993)  that  can  replace 
Method  501.1.  And  today  EPA  is 
proposing-a  capillary  column,  liquid- 
liquid  extraction  method  (551)  for 
TTHMs,  which  could  replace  Method 
501.2. 


As  stated  in  58  FR  41344  (August  3. 
1993),  EPA  encourages  the  use  of 
capillary  column  methods  over  packed 
column  methods  and  intends  to 
discontinue  technical  support  for 
packed  column  methodology  for  the 
analysis  of  TTHMs  and  other  VOCs.  The 
Agency  does  not  believe  that 
withdrawal  of  approval  will  adversely 
affect  laboratories  for  the  reasons  given 
in  paragraph  (1)  above. 

(3)  EPA  Method  515.1  is  a  water- 
organic  solvent  extraction  method  for 
the  analysis  of  2.4-D,  2.4,5-TP  (silvex). 
dicamba.  dinoseb.  picloram. 
pentachlorophenol,  and  dalapon.  EPA 
specifically  invites  public  comment  on 
whether  to  withdraw  this  method  or 
retain  it.  This  method  has  the  advantage 
of  being  able  to  analyze  dalapon, 
whereas  performance  data  on  dalapon 
are  not  available  for  the  updated 
version.  EPA  Method  515.2.  Thus,  if  the 
Agency  were  to  withdraw  EPA  Method 
515.1,  laboratories  would  need  to  use 
two  methods  (EPA  Methods  515.2  and 
552.1)  for  analysis  of  the  listed 
contaminants  above,  rather  than  a  single 
method.  The  disadvantages  of  EPA 
Method  515.1  are  that  (1)  it  requires  a 
hazardous  chemical,  diazomethane,  to 
derivatize  the  pesticide,  and  (2)  it 
requires  large  volumes  of  an  organic 
extraction  solvent  that  must  be  disposed 
of  as  waste.  Methods  515.2  and  552.1 
use  only  small  volumes  of  organic 
solvents,  and  Method  552.1  does  not  use 
diazomethane. 

(4)  Leuco  Crystal  Violet  Method,  as 
described  in  Method  408F  of  Standard 
Methods  (APHA,  1985).  for  the 
determination  of  residual  disinfectant 
concentration  for  free  chlorine  and 
combined  chlorine  (chloramines)  in 

§  141.74.  This  method  has  been  deleted 
from  the  18th  edition  of  Standard 
Methods  because  of  its  relative 
difficuhy. 

(5)  EPA  Methods  206.3  and  206.4  for 
the  analysis  of  arsenic.  Both  methods 
are  incomplete  and  refer  to  Method 
404B  in  the  14th  edition  of  Standard 
Methods  (APHA.  1975). 

(6)  EPA  Method  204.2  for  the  analysis 
of  antimony.  This  method,  which  uses 

a  conventional  graphite  furnace,  would 
be  withdrawn  because  it  is  inadequate 
and  incomplete.  Also,  the  sample 
preparation  procedure  in  the  method 
can  lead  to  erroneous  results.  The 
Agency  would  continue  to  approve  the 
conventional  graphite  furnace  method 
described  in  the  18th  edition  of 
Standard  Methods  (APHA.  1992) 
(Method  31136),  as  well  as  several  other 
methods  for  antimony. 

(7)  EPA  Methods  272.1  and  272.2,  as 
described  in  EPA  (1983a).  These  two 
atomic  absorption  methods,  currently 
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recommended  for  ihe  analysis  of  silver 
under  §  143.4,  would  be  withdrawn 
because  they  are  potentially  unsafe  and 
inadequate  compared  to  other 
recommended  methods.  These  methods 
suggest  the  use  of  cyanogen  iodide, 
which  produces  a  hazardous  waste,  and 
the  sample  preparation  instructions  can 
lead  to  erroneous  results.  For 
laboratories  wishing  to  use  conventional 
atomic  absorption  procedures  to 
measure  silver,  EPA  recommends 
methods  described  in  Standard  Methods 
(APHA,  1992)  and  in  Techniques  of 
Water  Resources  Investigations  of  the 
U.S.  Geological  Survey  (USGS,  1989). 

(8)  The  following  methods  would  be 
withdrawn  for  the  determination  of 
secondary  contaminants  under  §  143.4: 
EPA  Methods  202.1  and  202.2 
(aluminum),  236.1  (iron),  243.1 
(manganese).  375.4  (sulfate),  and  289.1 
(zinc).  The  following  methods  would  be 
withdrawn  for  the  determination  of 
primary  contaminants  under  §  141.23: 
EPA  Methods  208.1  (barium);  210.2 
(beryllium);  213.2  (cadmium);  218.2 
(chromium);  249.1  and  249.2  (nickel); 
270.2  (selenium);  279.2  (thallium);  335.1 
and  335.2  (cyanide);  340.1,  340.2,  340.3 
(fluoride);  353.3  (nitrate  and  nitrite); 
aflfd  353.1  (nitrate).  These  methods 
would  be  withdrawn  because  they  are 
outdated  and  incomplete.  To  allow  time 
for  laboratories  to  adjust  to  these 
changes,  EPA  proposes  that  the  effective 
date  to  withdraw  approval  of  the 
methods  in  this  paragraph  (as  well  as 
those  in  paragraphs  1  and  2)  would  be 
July  1, 1995.  The  Agency  solicits 
comment  on  whether  this  time  period  is 
sufficient. 

F.  Miscellaneous 

(1)  In  response  to  public  requests, 
EPA  would  rewrite  40  CFR  141.23(k),  40 
CFR  141.24(e).  40  CFR  141.24{h)(12),  40 
CFR  141.40(n)(ll),  and  40  CFR  143.4(b) 
to  present  methods  in  tabular  form  for 
greater  clarity.  These  sections  have 
become  cluttered  over  time  as  the 
Agency  has  approved  analytical 
methods  for  the  analysis  of  an 
increasing  number  of  contaminants. 

(2)  The  Agency  would  withdraw 

§  141.30,  Appendix  C,  from  the  Code  of 
Federal  Regulations  (CFR).  This 
appendix,  "Analysis  of 
Trihalomethanes",  includes  the 
protocols  for  monitoring 
trihalomethanes,  as  required  by  40  CFR 
141.30.  Currently,  EPA  incorporates  by 
reference  the  documents  that  describe 
approved  analytical  methods.  Appendix 
C  was  published  in  the  Code  of  Federal 
Regulations  before  EPA  began 
incorporating  documents  by  reference. 
The  Agency  now  has  published 
documents  containing  methods  for  the 


determination  of  trihalomethanes, 
entitled,  "The  Analysis  of 
Trihalomethane  in  Drinking  Waters  by 
the  Purge  and  Trap  Method",  Method 

501.1,  and  "The  Analysis  of 
Trihalomethanes  in  Drinking  Water  by 
Liquid/Liquid  Extraction",  Method 

501.2.  The  Agency  would  cite  these 
publications  as  references  for 
trihalomethane  analysis  rather  than 
include  the  entire  protocol  in  the  CFR. 
This  change  would  make  40  CFR  Part 
141  less  unwieldy,  but  would  not  revise 
or  withdraw  the  two  methods.  (If 
Methods  501.1  and  501.2  are  withdrawn 
as  proposed  in  Section  E,  Appendix  C 
would  be  automatically  withdrawn.) 

(3)  Serious  concerns  have  been  raised 
about  the  use  of  mercuric  chloride  as  a 
biocide  in  EPA  Methods  507,  508.  and 
515.1.  These  concerns  relate  to  the 
environmental  hazards  and  costs 
associated  with  disposal  of  mercuric 
compounds.  Since  drinking  water 
usually  exhibits  limited  biological 
activity,  EPA  is  proposing  that  the 
requirement  to  preserve  samples  with 
mercuric  chloride  be  withdrawn.  To 
minimize  the  possibility  of  occasional 
false-negative  results,  the  Agency  would 
still  require  the  use  of  mercuric  chloride 
in  any  drinking  water  sample  that  might 
be  expected  to  exhibit  biological 
degradation  of  the  target  pesticides.  The 
Agency  requests  public  comment  on 
this  issue,  especially  on  how  a 
laboratory  or  system  might  determine 
whether  biological  activity  is  likely  to 
degrade  a  pesticide  in  a  sample. 

(4)  EPA  Method  180.1,  which  is 
currently  approved  for  turbidity  under 
Section  141.22(a).  would  also  be 
approved  under  Section  141.74(a)(4). 

(5)  The  Surface  Water  Treatment  Rule 
(SWTR)  (54  FR  27486;  June  29, 1989) 
requires  surface  water  systems  serving 
more  than  3,300  people  to  monitor 
disinfectant  resiaual  (free  or  total) 
continuously  (§  141.74(b)).  The  SWTR 
specified  methods  that  use  grab 
sampling  techniques  (§  141.74(a)(5)),  but 
inadvertently  omitted  specifications  for 
continuous  monitoring.  EPA  is 
proposing  to  correct  this  omission  by 
allowing  an  approved  grab  sampling 
technique  to  be  adapted  and  used  for 
continuous  monitoring  when  the 
chemistry,  accuracy,  and  precision  of 
the  disinfectant  residual  measurement 
are  the  same. 

EPA  has  promulgated  similar 
requirements  for  conducting  turbidity 
monitoring  (§  141.74(b)(2)).  In  the 
SWTR,  EPA  noted  that  instruments  used 
for  continuous  monitoring  must  be 
regularly  calibrated  with  a  gralvsample 
measurement.  Instruments  used  for 
continuous  monitoring  of  disinfectant 
residuals  must  be  calibrated  with  a  grab 


sample  measurement  at  least  every  five 
days,  or  with  a  protocol  approved  by  the 
State. 

(6)  EPA  has  added  a  section  to  EPA 
manual,  "Methods  for  the 
Determination  of  Organic  Compounds 
in  Drinking  Water — Supplement  11", 
EPA/600/R-92/129,  August  1992,  to 
stipulate  procedures  for  complying  with 
waste  disposal  requirements.  This  new 
section  will  be  incorporated  into  the 
next  printing  of  this  manual,  and  an 
insert  has  been  placed  in  current 
supplies  of  the  manual.  Section  15.1  of 
this  addendum  reads  as  follows: 

"15.1    It  is  the  laboratory's 
responsibility  to  comply  with  all 
federal,  State,  and  local  regulations 
governing  waste  management, 
particularly  the  hazardous  waste 
identification  rules  and  land  disposal 
restrictions,  and  to  protect  the  air, 
water,  and  land  by  minimizing  and 
controlling  all  release  ^m  fume  hoods 
and  bench  operations.  Compliance  is 
also  required  with  any  sewage  discharge 
permits  and  regulations.  For  further 
information  on  waste  management, 
consult  "The  Waste  Management 
Manual  for  Laboratory  Personnel,"  also 
available  from  the  American  Chemical 
Society,  Department  of  Government 
Relations  and  Science  Policy,  1155  16th 
Street,  NW.  Washington.  DC  20036." 

(7)  EPA  Method  505.  which  uses  an 
electron-capture  detector,  and  EPA 
Method  507,  which  uses  a  nitrogen- 
phosphorous  detector.  ar«  currently 
approved  for  the  measurement  of 
alachlor.  atrazine  and  simazine.  In  these 
methods,  EPA  omitted  the  option  of 
using  either  detector  with  each  method. 
Today.  EPA  is  proposing  to  allow  this 
interchange  of  detectors,  provided  the 
requirements  specified  below  and  in  the 
methods  are  met.  This  option  is  only 
proposed  for  the  analysis  of  alachlor. 
atrazine,  and  simazine. 

EPA  is  proposing  to  allow  use  of  a 
nitrogen-phosphorous  detector  with 
Method  505,  provided  the  defection 
limits  specified  at  §  141.24(h)(18)  are 
achieved,  and  provided  the  calibration 
and  quantitation  procedures,  which  are 
specified  in  Method  507.  are  followed. 
EPA  is  proposing  to  allow  use  of  an 
electron-capture  detector  with  Method 
507,  provided  the  detection  limits 
specified  at  ^  141.24(h)(18)  are 
achieved,  and  provided  the  calibration 
and  quantitation  procedures,  which  are 
specified  in  EPA  Method  508,  are 
followed.  The  Agency  solicits  comment 
on  allowing  this  interchange  of 
detectors  for  other  chemicals  that  are  in 
the  analytical  scope  of  Methods  505. 
507.  or  508,  and  which  respond  to  both 
detectors. 
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(8)  EPA  provides  the  following 
guidance  to  help  laboratories  correctly 
preserve  samples  for  compliance  with 
the  TTHM  monitoring  requirements 
under  40  CFR  141.30.  The  Agency 
believes  that  this  guidance  is  warranted 
because  many  preservation  procedures 
are  available,  depending  on  the  method, 
and  because  laboratories  may  wish  to 
measure  VCXZs  and  TTHMs  in  a  single 
analysis. 

LaDoratories  must  carefully  follow  the 
preservation  procedure  described  in 
each  method,  especially  the  order  in 
which  reagents  are  added  to  tlie  sample. 
The  methods  allow  analysts  to  choose 
among  four  reagents  (ammonium 
chloride,  ascorbic  acid,  sodiiun  sulfite, 
or  sodium  thiosulfate)  to  dechlorinate  a 
water  sample.  These  reagents  remain 
available  for  use.  but  with  one 
exception.  EPA  strongly  recommends 
the  use  of  sodium  thiosulfate  as  the 
dechlorination  reagent,  because  the 
Agency  has  more  performance  data  on 
this  chemical  demonstrating  its 
effectiveness  than  the  Agency  has  for 
other  dechlorination  reagents.  The 
exception  is  that  ascorbic  acid  needs  to 
be  used  when  vinyl  chloride  and  other 
gases  are  measured  with  a  mass 
spectrometer,  because  sodium 
thiosulfate  generates  a  gas  that  interferes 
with  the  analysis.  The  Agency  cautions 
that  samples  dechlorinated  with   • 
ascorbic  acid  must  be  acidified 
immediately,  as  directed  in  the  method. 

(9)  EPA  is  proposing  to  update  the 
methods  for  total  coliforms  from  the 
16th  edition  to  the  18th  edition  of 
Standard  Methods  (see  Section  D. 
above).  The  Agency  notes  that  the  16th 
edition  recommends  a  maximum 
sample  holding  time  of  30  hours  for 
total  colifcHins  (9088).  while  the  18th 
edition  recommends  24  hours  (9060B). 
The  Agency  requests  comment  on 
whether  the  Agency  should  decrease  the 
holdingtime to  24  hours. 

(10)  EPA  would  allow  laboratories 
using  EPA  Method  502.2  to  use 
alternative  sorbents  to  trap  volatile 
organic  compounds,  provided  they  meet 
all  quality  assurance  criteria  specified  in 
the  method.  This  same  option  is  already 
included  in  EPA  Method  524.2  (EPA, 
1992a). 

(11)  EPA  would  allow  laboratories  to 
use  a  solid  phase  (disk  or  cartridge) 
extraction  procedure  for  the  analysis  of 
alachlor.  atrazine.  butachlor. 
metolachlor,  metribuzin.  and  simazine 
with  EPA  Method  507;  and  for  the 
analysis  of  aldrin.  seven  Aroclors. 
chlordane,  dieldhn.  endrin,  beptachlor, 
heptachlor  epoxide,  hexachlorobenzene, 
lindane,  methoxychlor,  propachlor,  and 
toxaphene  with  EPA  Method  508.  This 
modification  would  require  laboratories 


to  use  the  solid  phase  preparation  and 
extraction  procedures  described  in  EPA 
Method  525.2.  The  Agency  regards  this 
proposed  modification  as  tentative  and 
will  base  a  final  decision  on  whether  to 
approve  on  public  comment  and 
additional  EPA  performance  data. 

(12)  EPA  is  clarifying  the  use  of 
detectors  with  EPA  Method  502.2. 
Method  502.2  requires  the  use  of  a 
photoionization  detector  to  measure 
volatile  organic  compounds  that  cannot 
be  measured  with  an  electrolytic 
conductivity  detector.  If  total 
trihalomethanes  alone  are  to  be 
measured,  the  photoionization  detector 
is  not  needed. 

(13)  Many  of  the  approved  methods 
for  drinking  water  analyses  can  also  be 
used  to  measure  non-regulated 
contaminants.  Although  EPA  only 
approves  methods  for  contaminants 
regulated  under  the  Safe  Drinking  Water 
Act,  the  Agency  encourages  laboratories 
to  use  these  methods  Tor  non-regulated 
contaminants  if  the  method  description 
specifically  includes  these 
contaminants. 

rv.  Regulation  Assessment 
Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735  (October  4. 1993)),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or  , 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  OMB  has  reviewed  this 
action.  Changes  made  in  response  to 
OMB  suggestions  or  recommendations 
will  be  documented  in  the  public 
record. 


B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  EPA  to  explicitly  consider  the 
efiiect  of  proposed  regulations  on  small 
entities.  By  policy,  EPA  has  decided  to 
consider  regulatory  alternatives  if  there 
is  any  economic  impact  on  any  number 
of  small  entities. 

The  proposed  rule  is  consistent  with 
the  objectives  of  the  Regulatory 
Flexibility  Act  because  it  will  not  have 
any  economic  impact  on  any  small 
entities.  The  proposed  rule  specifies 
analytical  methods  that  laboratories 
must  use  for  testing  regulated  drinking     | 
water  contaminants.  Monitoring 
requirements  were  promulgated  in 
earlier  notices.  The  rule  would  require 
laboratories  to  use  the  most  recent 
version  of  a  method  and  imposes  no 
additional  requirements.  It  is  actually 
expected  to  reduce  cost  of  analysis  by 
allowing  more  contaminants  to  be 
analyzed  simultaneously  by  using  a 
single  method.  Therefore,  the  Agency 
believes  that  this  notice  would  have  no 
adverse  effect  on  any  number  of  small 
entities. 

C.  Paperwork  Reduction  Act 

The  rule  contains  no  requests  for 
information  and  consequently  is  not 
subject  to  the  Paperwork  Reduction  Act. 
44  U.S.C.  3501  et  seq. 

D.  Science  Advisory  Board,  National 
Drinking  Water  Advisory  Council,  and 
Secretary  of  Health  and  Human  Services 

In  accordance  with  Section  1412  (d) 
and  (e)  of  the  SDWA.  the  Agency 
consulted  with  the  Science  Advisory 
Board,  the  National  Drinking  Water 
Advisory  Council,  and  the  Secretary  of 
Health  and  Human  Services  and  took 
their  comments  into  account  before 
proposing  these  regulations. 

List  of  Subjects 

40  CFR  Pari  141 

Environmental  protection. 
Administrative  practice  and  procedure. 
Analytical  methods,  Chemicals. 
Incorporation  by  reference. 
Intergovernmental  relations.  National 
primary  drinking  water  regulations. 
Water  supply. 

40  CFR  Part  1 43 
Chemicals,  Water  supply. 
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Carol  M.  BrowiMr, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  parts  141  and  143  of  title  40. 
Code  of  Federal  Regulations  are 
proposed  to  be  amended  as  set  forth 
below. 

PART  141— NATIONAL  PRIMARY 
DRINKING  WATER  REGULATIONS 

1.  The  authority  citation  for  part  141 
continues  to  read  as  follows: 

Authority:  42  U.S.C  300f.  300g-l ,  300g-2 
300g-3.  300g-4.  300g-5.  300g-6,  300H. 
300)-9. 

2.  Section  141.21  is  amended  by 
revising  paragraph  (f)(3),  removing  and 
reserving  (f)(4).  revising  the  next  to  last 
sentence  of  (f)(5),  revising  the  second 
sentence  of  (f)(6)(i).  and  revising  the 
second  sentence  of  (f)(6)(ii)  to  read  as 
follows:  J 

1141.21    Collfonn  samptins. 

•        «        •        •        * 

(f)*  •  * 

(3)  Public  water  systems  must 
conduct  total  cohform  analyses  in 
accordance  with  one  of  the  following 
analytical  methods: 


Organism 

Method 

Citation  1 

ONPG-MUG 
Test 

9223 

k 

Organism 

Mettx)d 

Citation' 

Total  Coli- 

Total  Cdifomi 

9221A,B 

(omw. 

Feimentation 
Technique. 

Total  Coiiform 

9222A,B, 

Memt>rane 

C 

FHter  Tech- 

nique. 

Presence- Ab- 

9221D 

sence  (P-A) 

Coiilonn  Test. 

1 18th  edition  ol  Standard  Methods  tor  the 
Exa/ninetion  ol  Water  U)d  Wastewater.  1992. 
American  Public  Health  Association,  American 
Water  Works  Association,  Water  Environment 
Federatkxi. 

(4)  (Reserved) 

(5)  •  •  *  The  preparation  of  EC 
medium  is  described  in  the  18th  edition 
of  Standard  Methods  for  the 
Examination  of  Water  and  Wastewater. 
1992,  American  Public  Health 
Association,  American  Water  Works 
Association.  Water  Environment 
Federation:  Method  9221E— p.  9-52, 
paragraph  la.  *  *  * 

(6)«  •  • 

(i)  •  *  •  EC  medium  is  described  in 
the  18th  edition  of  Standard  Methods 
for  the  Examination  of  Water  and 
Wastewater.  1992,  American  PubUc 
Health  Association,  American  Water 
Works  Association,  Water  Environment 
Federation;  Method  9221E— p.  9-52, 
paragraph  la.  *  •  * 

(ii)  •  •  •  Nutrient  Agar  is  described 
in  the  18th  edition  of  Standard  Methods 
for  the  Examination  of  Water  and 
Wastewater.  1992,  American  Public 
Health  Association.  American  Water 
Works  Association,  Water  Environment 
Federation;  p.  9-47  to  9-48.  •  *  * 

•  •        •        •        • 

3.  Section  141.22(a)  is  amended  by 
removing  the  next  to  last  sentence  and 
revising  the  last  sentence  to  read  as 
follows: 

i  1 41 .22    Turtoldity  sampling  and  analytical 
rsquifements. 

•  •         *         •         • 

(a)  *  •  *  Turbidity  measitfements 
shall  be  made  as  directed  in 
§  141.74(a)(4). 

•  •        •        •        • 

4.  Section  141.23  is  amended  by 
removing  and  reserving  paragraphs 
(k)(2)  through  (3)  and  (q),  and  revising 
paragraph  (k)(l)  to  read  as  follows: 

S  141.23    Inorganic  chemical  eampllng  and 
analytical  requirements. 

•  •        *        •        * 

(k)'  •  • 

(1)  Analysis  shall  be  conducted  in 
accordance  with  the  methods  in  the 
following  Table,  or  their  equivalent  as 
determined  by  the  Administrator: 
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Contaminant 


AntifTxjnyB  .. 


Arsenic'  ...~ 


Asbestos  .. 
Bariums  ... 


Beryllium* 


Cadmiufio  . 

i 

Chromium  « 
Cyanide 


Fluoride 


Mercury 
Nickel  e  . 


Nitrate 


Selenium* 


Thallium* 


MettxxJology 


ICP-Mass  Spectrometry  

Hydride-Atomic  At)Sorption '0 

Atomic  Absorption;  Platform 

Atomic  Absorption;  Furnace  ..; 

IrxJuctively  Coupled  Plasma 

ICP-Mass  Spectrometry  

Atomtc  Absorption;  Platform 

Atomic  Absorption;  Furnace  

Hydride  Atomic  Ateorption  'o 

Transmission  Electron  Microscopy  .... 
Transmission  Electron  Microscopy  .... 

Inductively  Coupled  Plasma 

ICP-Mass  Spectrometry  

Atomic  Absorption;  Direct 

Atomic  Absorption;  Furnace 

Inductively  Coupled  Plasma 

ICP-Mass  Spectrometry  

Atomic  Absorption;  Platform 

Atomic  At)Sorption;  Furnace  

Inductively  Coupled  Plasma 

ICP-Mass  Spectrometry  

Atomic  At)sorption;  Platform  ....^. 

Atomic  At>sorjDtion;  Furnace 

Inductively  Coupled  Plasma 

ICP-Mass  Spectrometry  

Atomic  Atjsorption;  Platform 

Atomic  Absorption;  Furnace 

Amenable,  Spectrophotometric  

Manual      Distillation     followed     by 
Spectrophotometric. 

Manual  

Semi-automated 

Selective  Electnxle 

Ion  Chromatography 

Manual  Distill.;  Cotor.  SPADNS  

Manual  Electrode 

Automated  Electrode „ 

Automated  Alizarin  

Manual,  Cold  Vapor  io 

Automated.  Cold  Vapor 'o  

Inductively  Coupled  Plasma 

ICP-Mass  Spectrometry  

Atomic  Absorption;  Platform 

Atome  AtKorption;  Direct ..... 

Atomic  AtKorption;  Furnace  

Ion  Chromatography 

Automated  Cadmium  Reduction  

Ion  Selective  Electrode 

Manual  Cadmium  Reduction 

Ion  Chromatography 

Automated  Cadmium  Reductk>n  

Manual  Cadnuum  Reduction 

Spectrophotometric 

Hydride-Atomic  Aljsorption '0  

ICP-Mass  Spectrometry  

Atomic  Absorption;  Platform 

Atomic  At)Sorption;  Furnace"  

ICP-Mass  Spectrometry  

Atomic  Absorption;  Platform 

Atomic  At>sorption;  Furnace 


EPA 


2  200.8 

2  200.9 

2200.7 
2  200.8 
2  200.9 
"206.2 

'3l6b.1 

'« 100.2 

2  200.7 

2  200.8 


•208.2 
2  200.7 
2  200.8 
2  200.9 


2  200.7 
2  200.8 
2  200.9 

22667 
2  200.8 
2  200.9 


ASTM  3 


•335.4 
9366!6 


1245.1 
'245.2 
2  200.7 
2  200.8 
2  200.9 


8  300.0 
»  353.2 


»  300.0 
9353^ 

■;  ^  i 
2266!8 

2  200.9 

"2266.8 
2  200.9 


D-3697-87. 


D-2972-88C 
D-2972-68B 


D-3645-84B 


SM4 


D2036-91B 

D2036-91A 

D2036-91A 
D4327-91 

01179^^ 
03223^91 


_ 


D4327-91 
D3867-90A 


D3867-90B 
D4327-91 
D3867-90A 
D3867-90B 

D3859-88A 


D3859-88B 


3113B 
3120B 


31138 
3114B 


3120B 

3111D 
3113B 
31208 


31 138 


31138 
3120B 


31138 

4500CN-G 

4500-CN- 

C  16.18 

4500-CN-E 

4500CN-F 
411  OB 
4500F-B,D 
4500F-C 

4566f-^ 
31128 

31208 


3111B 

31138 

41 108 

45OO-MO3-F 

4500-NOj-O 

450O-NOi-E 

41108 

4500-NOj-F 

45OO-NO3-E 

31148 


31138 


31138 


USGSs 


Other 


1-3300-85. 


38(>-75WE2o. 
129-71  W'9. 


8-10116 


B-10118 
WeWWG/5880 ' 


« "Methods  for  Chemical  Analysis  of  Water  and  Wastes."  EPA-600/4-79-020.  March  1983.  Available  at  NTlS.  publication  order  number  PB84- 
128677. 

z^Methods  for  the  Determination  of  Metals  in  Environmental  Samples."  EPA-600/4-91-010.  Available  at  NTIS.  PB  91-231498,  June  1991. 

3  Annual  Book  ofASTM  Standards,  Vols.  11.01  and  11.02.  1993.  American  Society  for  Testing  and  Materials,  1916  Race  Street.  Philadelphia. 
PA  19103. 

*  18th  edition  of  Standard  Methods  for  the  Examination  of  Water  and  Wastewater.  1992.  American  Public  Health  Association,  American  Water 
Wortts  Association.  Water  Environment  Federation. 

5  Techniques  of  Water  Resources  Investigations  of  fhe  U.S.  Geological  Sip/ey,  Book  5.  Chapter  A-1.  Third  Edition.  1989.  Availat)le  at  Super- 
intendent of  Documents.  U.S.  Government  Printing  Office,  Washington.  D.C  20402. 

*  Samples  may  not  be  filtered.  Samples  that  contain  less  than  1  NTU  (nephelometric  turtxdity  unit)  and  are  properly  preserved  (concentrated 
nitric  acid  to  pH  <2)  may  be  analyzed  directly  (without  digestion)  for  total  metals;  otherwise,  digestion  is  required.  Turt>dity  must  t>e  measured  on 
the  preserved  samples  just  prior  to  the  initiation  of  metal  analysis.  When  digestion  is  required,  ttie  total  recoverable  technique  as  defined  in  the 
metlwd  must  be  used. 

''t>ion  Guide  to  Water  and  Wastewater  Analysis."  Form  WeWWG/5880,  p.  5, 1985.  Orion  Research,  Inc.,  Cambridge,  MA. 
""Waters  Test  Method  for  Determination  of  Nitrite/Nitrate  in  Water  Using  Single  Column  Ion  Chromatography.  Method  B-101 1,  MHIipore  Cor- 
poratk>n.  Waters  Chromatography  Division,  34  Maple  Street.  Milford,  MA  01757. 
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•-Methods  fof  Ihe  Oelwinlnatoo  o(  Inoiganic  &A«tanc8e  In  Environmental  SainplW.  EPA/60(VR/93rt00.  August  1993.  Envlfonnwntal  Mon- 

Horiria  Svstems  Labofatofv,  Cincinnati,  OH  45268.  '      .       ^      .         .     ,       .  .....      _u  . .. 

io?o7  the  oaseous  hyiftde  deteiminatlons  ol  antimony.  arMnlc,  and  aetertum  and  tor  the  determination  of  mercury  by  the  cold  vapor  tsch- 
r*iues  the  prbpeTdlgestlon  technique  as  defined  m  the  method  must  be  tallowed  to  ensure  the  element  is  In  theproper  state  tor  anaJyses. 

"  Add  2  ml  o»  30%  hydrogen  peroxide  and  an  appropriate  concentiattan  ol  manlx  modifier  nickel  nitrate  to  samples. 

13  "Method  ioo  1  AnaMicaJ  Method  For  Determlnalon  ol  Asbestos  Fibers  In  Water."  EPAr<00/4-»-O43.  September  1983,  U.S.  EPA  Envl- 
fonmerrtai  Research  Laboratory.  Athens.  GA  30613.  AvaBabte  at  NTIS,PB  83-260471.        _      ^  „,     ^  ,  ,,^v  -,„_.-■  o        -  r^. 

'"■'Method  100.2  Method  tor  the  Deteimlnatton  o(  Asbestos  Structure  over  lOiun  In  Length  In  Drinking  Water",  (1993).  Technteal  Support  Of- 
viston.  Cincinnati.  Ohto  45268. 

««Oirect  automated  UV  digestion  Is  not  permitted. 

«The  dtetWation  procedure  In  EPA  Method  335.2  shouM  not  be  used. .^  . .     .     „,  ^ ..  ^     ^  ,   m^  ^ -. 

"After  th^  mar>ua!  distillation  is  completed,  the  manltokJ  in  EPA  Method  335 J  (cyankJe) Is  simplfledby  conneclfrm  »je  '^:^f^*^J^^<^ 
to  the  sampief  When  uwng  the  manitokJ  in  EPA  Method  335.3.  the  pH  6.2  buffer  shouM  be  replaced  with  the  pH  7.6  bufter  to  Method  335  2. 

i»EPA  Methods  335  2  and  335  3  require  »ie  sodkjm  hydroxide  absorber  solutton  final  ooncenlratton  be  a^usted  to  0.25  N  before  cotorlmetric 

*^»"FkiorWe  m  Water  and  Was'fl-vater.  Industrtal  Method  No.  129-71  W."  Technkxw  Industrial  Systems.  Tarrytown,  Hy  10591  December  1972. 
ao"Fk>orkJe  in  Water  and  Wastewater."  Method  No.  380-75WE.  Technicon  Industriai  Systems.  Tarrytown,  NY  10591,  Febwary  1976. 


5.  Section  141.24  is  amended  by 
removing  and  reserving  paragraphs 
(0(16).  (k)(10).  and  (h)(12).  and  by 
revising  paragraphs  (e),  (h)(l3) 
inlroduftory  text  and  paragraph 
(h)(13)(i)  to  read  as  follows: 

$  141 .24    Organic  chemicals  other  than 
total  trihalomethanee,  Mmpling  end 
analytical  requirements. 

(e)  Analyses  for  the  contaminants  in 
this  section  shall  be  conducted  using 
tlM  loUowing  EPA  methods  or  their 
'equival>int  as  approved  by  EVA.  These 
methods  are  contained  in  Methods  for 
the  Determinntion  of  Organic 
Compounds  in  Drinking  Water,  EPA/ 
600/4-88/039,  Decemtwr  1988,  Revised. 
July  1991;  in  Methods  for  the 
Determination  of  Organic  Compounds 
in  Drinking  Wafer— Supplement  I,  EPA/ 
600/4-90/020,  |uly  1990;  and  in 
Methods  for  the  Determination  of 
Organic  Compounds  in  Drinking 
Wofer— Supplement  II.  Environmental 
Monitoring  Systems  Laboratory. 
Cincinnati,  OH  45268,  EPA/600/R-92/ 
129,  August  1992.  These  documents  are 
available  from  the  National  Technical 
Information  Service,  NTIS  PB91- 
231480,  PB91-146027  and  PB92- 
207703,  U.S.  Department  of  Commerce, 
5285  Port  Royal  Road.  SpringfiHld, 
Virginia  22161.  The  toll-free  number  is 
800-55.^-6847.  Method  1613  is 
available  from  USEPA-OST,  Sample 
Control  Center,  P.O.  Box  1407, 
Alexandria.  VA  22313.  The  phone 
number  is  703-557-5040.  EPA  Method 
525.2  is  available  from  EPA/EMSL, 
Cincinnati.  OH  45268. 


Contaminant 

EPA  method 

Benzene  

502  2,  524.2 

Carbon  tetrachtoride  .. 

502  2.524.2.551. 

Chtofoberuene 

502.2,  524.2. 

1.2-Dlchlorotienzene  . 

502.2.  524.2. 

1,4-Dich»oroben2ene 

502.2.  524.2. 

1,2-Dtchkxoo»hane  .... 

502.2,  524.2. 

cis-Dichioroethylene  .. 

502.2.  524.2. 

trans-Dichloroelhylene 

502.2,  524.2. 

Contaminant 

Dtohtoromelhana 

1.2-Otohtoropropene  .. 

Ethytt>eruene  

Styrene  ...~ 

Tetrachtoroe^ylene  .. 
1 , 1 ,1 -Trictitoroethar^e 

Trichtoroethytene 

Totoene  

1,2,4- 

Trlchtoroberuene. 
1.1-Oichtoroethy«ene  . 
1.1,2-Trtehtoroethane 

Vinyl  cNorWe  ..._ 

Xylenes  (total) „... 

2,3,7,8-7000  (dtoxln) 

2,4-0  _ 

2.4.5-TP  (Slvex)  

AJachlor 

Atrazine  ....- 

Beruo(a)pyrBne 

Cart>ofuran  

Ctitordane 

Dalapon 

Oi(2- 

ethy<hexyl)adtpate. 
Oi<2- 

ethylhexyt)phthalate. 
OlbforTKx:htoro- 

propane  (DBCP). 

Dinoseb 

Dk^t 

Endothafl   ._. 

Endito 

Ethylene  dit>romide 

(EDS). 

Giyphosate 

Heptachtor 

Heptachtor  Epoxide  ... 
Hexachkxoberuene  .. 
Hexachlorcy^ciopent- 

Lindane  

Methoxychtor 

Oxamyl  

PCBss(as 
decachiorot>«phenyl) 
(as  Aroctofs) 

Pentachlorophenol  .... 

Pidoram  

Simazine  


EPA  method 


502.2.  524.2. 
502.2,  524.2. 
5022.  524.2. 
5022.  524  2. 
5022,524.4  551. 
5022.  5242.  551. 
5022,  524.2.  551. 
5022,  524.2. 
5022.  524.2. 

5022.  5242. 
5022,  524.2. 
5022,  524.2. 
50Z2,  524.2. 
1613. 

5152,  555. 
5152.  555. 
505,  5072.  525.2. 
505.  507 ».  525.2. 
5252.  550,  550.1. 
531.1. 

505.  5082,  525.2. 
552.1. 

506.  525.2. 

506.5252.    J 

504.  551. 

5152.  555 

549.1. 

548.1. 

505.  5082.  525.2, 
504.551.- 

547,  6651 '.  • 
505.5082.525.2. 
505.  5082.  5252. 
505,  5082.  5252. 
505.  525.2 

505,5082,525.2 
505.  5082.  5252 
531.1. 
508A. 

505.  5082. 
515.2.  5252.  555 
515.2.  555. 
505.  507  »,  525.2. 


Contaminant 

EPA  method 

Toxaphene  _ 

508  a.  525.2. 

<  Method  6651  Is  cont^ned  in  the  18th  edl- 
tton  of  Standard  Methods  lor  the  Examination 
of  Water  and  Wastevnater,  1992,  Ameilcan 
Pubik:  Health  Associatton.  American  Water 
Works  /^8S0Ciatk)n.  Water  Envtronntent  Fed- 
eration. 

2  Solid  phase  exnactioo  procedures,  as 
specified  In  EPA  Method  525.2,  rrtay  be  used 
as  an  optton  with  EPA  Methods  507  and  506. 

^PCBs  are  qualitaAvely  kJentlf^ed  as 
Aroctors  and  measured  for  compbance  pur- 
poses as  decachtorobiphenyt. 


(12)  (Reserved) 

(13)  Analysis  for  PCBs  shall  be 
conducted  as  follows  u8ir>g  the  methods 
in  paragraph  (e)  of  this  section: 

(i)  Each  system  which  monitors  for 
PCBs  shall  analyze  each  sample  using 
either  Method  505  or  Method  508. 

•  •   *    •        •        * 

6.  Section  141.30  is  amended  by 
removing  and  reserving  paragraphs  (e) 
(1)  through  (2),  by  revising  paragraph 
(e)(4),  and  by  adding  paragraph  (e)(5)  to 
read  as  follows: 

f  141.30    Total  trthakMiMlhane  sampling, 
analytical  and  other  requirements. 

•  •        •        •        • 

(e)*  •  • 

(1)  (Reserved) 

(2)  (Reserved)  •  *  * 

(4)  "Measurement  of  Purgeable 
Organic  Compounds  in  Water  by 
Capillary  Column  Gas  Chromatography/ 
Mass  Spectrometry",  EPA  Method 
524.2.  This  method  is  contained  in 
Methods  for  the  Determination  of 
Organic  Compounds  in  Drinking 
Water— Supplement  II,  EPA/600/R-92/ 
129,  August  1992. 

(5)  "Determination  of  Chlorination 
Disinfection  Byproducts  and 
Chlorinated  Solvents  in  Drinking  Water 
by  Liquid-Liquid  Extraction  and  Gas 
Chromatography  with  Electron  Capture 
^taction",  EPA  Method  551.  This 
method  is  contained  in  Methods  for  the 
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Determmation  of  Organic  Compounds 
in  Drinking  Water— Supplement  I.  EPA/ 

600/4-90/020.  July  1990. 

***** 

7,  Section  141.40  is  amended  by 
revising  paragraphs  (g).  {n)(ll),  and  (12) 
to  read  as  follows: 

§  141.40    Special  monitoring  for  inorganic 
and  organic  chemicals. 

•        *        *        *        * 

(g)  Analysis  for  the  unregulated 
contaminants  listed  under  paragraphs 
(e)  and  (j)  of  this  section  shall  be 
conducted  using  EPA  Methods  502.2  or 
524.2,  or  their  equivalent  as  determined 
by  EPA.  except  analysis  for 
broraodichloromethane.  bromoform, 
chlorodibromomethane  and  chloroform 
under  paragraph  (e)  of  this  section  also 
may  be  conducted  by  EPA  Method  551. 
A  source  for  the  EPA  methods  is 

referenced  at  §  141.24(e). 

***** 

(a)*  *  * 

(11)  Systems  shall  monitor  for  the 
unregulated  organic  contaminants  listed 
below,  using  the  method(s)  identified: 


Organic  contaminants 


AkJicart) 

Atoicarfo  suKone  

Akticarb  sulfoxkle 

AWrin 

ButachkK 

Carbaryl 

Dcamba 

Dieklhn 

3-hydroKycartx>furan 

Methomyl 

Metolachtor 

Metribuzin 

Pfopachlor „ 


EPA  analytical  meth- 
od 


531.1. 

531.1. 

531.1. 

505,  508',  525.2. 

5071,525.2. 

531.1. 

515.2,  555. 

§05,5081.525.2. 

531.1. 

531.1. 

5071,525.2. 

5071.525.2. 

5081,525.2. 


iSolkt  phase  extraction  procedures,  as 
specified  in  EPA  Method  525.2.  may  be  used 
as  an  option  with  EPA  Methods  507  and  508. 

(12)  Systems  shall  monitor  for  sulfate, 
an  unregulated  inorganic  contaminant, 
by  using  the  methods  listed  at 
§  143.4(b). 

*        •        •        •        * 

7.  Section  141.74  is  amended  by 
revising  paragraphs  {a)(l)  and  (a)(2)  to 
read  as  follows: 

§  141.74   Analytical  and  monitoring 
requkwrtents. 

(a)'  •  • 

(1)  Public  water  systems  must 
conduct  analyses  of  total  coliforms, 
fecal  coliforms,  heterotrophic  bacteria. 


turbidity,  temperature,  and  pH  in 
accordance  with  one  of  the  following 
analytical  methods: 


Organism 


Total  Con- 
forms. 


Fecal  Coli- 
forms. 


Heterotrophic 

tacteria. 
Turtyidity*  


Temperature 
pH 


Method 


Total  Con- 
form Fer- 
mentation 
Technique. 

Total  Coli- 
form  Mem- 
t>rane  Filter 
Technique. 

ONPG-MUG 
Test. 

Fecal  Coli- 
form  MPN 
F^rocedure. 

Fecal  Coli- 
form  Menv 
brane  Fitter 
Procedure. 

Pour  Plate 
Method. 

Nephetometr- 
k;  Mettxxj. 

Nephetometr- 
k;  Method. 

Great  Lakes 
Instruments. 


Citation  i 


9221  A.  B.C. 

9222A,  B.  C. 

9223. 
9221 E. 

92220. 

9215B. 
2130B. 
180.16. 
Method  23. 

2550. 

4500- 
H  +  150.12 
01293- 
84A  or  Bs. 


1  Except  wrtiere  noted,  all  methods  refer  to 
the  18th  edition  of  Standard  Methods  for  fhe 
Examination  of  Water  and  Wastewater,  1992, 
Anierkan  Public  Health  Association.  American 
Water  Works  Association.  Water  Environment 
Federatwn. 

2  "Methods  for  Chemical  Analysis  of  Water 
and  Wastes."  EPA-600/4-79-020.  March 
1983.  Available  at  NTIS  as  publication  numt>er 
PB84-1 28677. 

3Mettiod  is  available  from  Great  Lakes  In- 
struments. Inc.,  8855  North  55th  Street.  Mil- 
waukee, Wisconsin  53223. 

*  Calibration  of  the  turtMdimeter  shall  be 
nrade  either  by  ttie  use  of  a  formazin  standard 
as  specified  m  the  cited  references  or  a  sty- 
rene divinylDenzene  polymer  standard  (Amco- 
AEPA-1  Polymer)  commercially  available  from 
Advance  Polymer  Systems,  Inc..  3696  Haven 
Avenue,  Redwood  City.  California  94063. 

5 Annual  Book  of  ASTM  Standards.  Vol. 
11.01.  1993.  Anrierican  Society  for  Testing  and 
Materials.  1916  Race  Street.  Philadelphia.  PA 
19103. 

« "Methods  for  tt)e  Determination  of  Inor- 
ganic Substances  in  Environmental  Samples",' 
EPA/600/R/93/100.  August  1993.  EPA,  Envi- 
ronmental Monitonng  Systems  Laboratory, 
Cincinnati.  OH  45268,  1993. 

(2)  Public  water  systems  must 
measure  residual  disinfectant 


concentrations  with  one  of  the  following 
analytical  methods: 


ReskJual  i 

Mettxxtology 

Standard  mettv 
ods2 

Free 

Amperometric 

4500-CLD. 

Chto- 

Titratk)n. 

nne. 

DPD  Fenous 

4500-CIF. 

Titrimetric. 

DPD  Cotori- 

4500-CIG. 

metric. 

SyringaWazine 

4500-CI  H. 

(FACTS). 

Total 

Amperometnc 

4500-CID. 

Chlo- 

Titration. 

nne. 

Amperometrk: 

4500-CI  E. 

Titratk)n  (tow 

level  meas- 

urement). 

DPD  Ferrous 

450(M:IF. 

Titrimetric. 

DPD  Cotori- 

4500-CIG. 

metric. 

lodometric 

4500-CI  1. 

Electrode. 

Chtonne 

Amperometrk; 

4500-CIO,  C. 

DioxkJe. 

TitratkKi. 

* 

DPD  f^thod  ... 

45OO-CIO2D. 

Amperometrk; 

4500-CIOj  E. 

Titratton. 

Ozone  .... 

Indigo  Method.. 

4500-0,8. 

1  When  the  chemistry,  accuracy,  and  preci- 
sk>n  remain  same,  the  specified  method  may 
be  adapted  for  contmuous  monitoring  of  free 
or  total  chlorine  residuals.  Instruments  used 
for  continuous  nwnitonng  must  be  calibrated 
with  a  grab  sample  measurement  at  least 
every  five  days,  or  with  a  protocol  approved 
by  the  State. 

218th  editton  of  Standard  Methods  for  the 
Examination  of  Water  and  Wastewater,  1992. 
American  Public  Health  Associatton.  American 
Water  Wortcs  Associatton,  Water  Environment 
Federatton. 


PART  143-NATIONAL  SECONDARY 
DRINKING  WATER  REGULATIONS 

1.  The  authority  citation  for  part  141 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  300f,  300g-l,  300g-2 
300g-3.  300g-4.  300g-5,  300g-6.  300|-4. 
300i-9. 

2.  Section  143.4  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§143.4    Monitoring. 

(b)  Analyses  conducted  to  determine 
compliance  with  §  143.3  should  be 
made  in  accordance  with  the  methods 
in  the  following  Table: 


Contaminant 


Aluminum' 


ChtoiMe 


EPA 


2  200.7 
2200.8 
2  200.9 

e  300.0 


ASTM  3 


4327-91 


SM4 


3120B 


3113B 
311  ID 
4110  .. 


Other 


51-305-85. 
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Contaminant 


Coppar*  


Fluorida 


Foaming  Agents 
lron« 


EPA 


« 110.2 
•200.7 

•  200.8 
•200J 
1220.1 
1220.2 

•  300.0 


Manganesa* 


Odor 
pH.... 


Silvar« 


SuMata 


Total  Dissolved  Solids  (TOS) 
Zinc* 


1425.1 
•200.7 
•  200  J 


•  200.7 

•  200.8 

•  200.9 

1 140.V 
1150.1 
1150.2 
•200.7 
•200.8 
•200.9 
•300.0 
•375.2 

1160.1 

•  200.7 

•  200.8 


ASTM3 


D1688-90A 

D1688-00C 

D4327-«1 

D1179-88A 

D117»-8eB 


SM4 


4500-Ct-O 

2120B 

3120B 


3111B 

3113B 

4110 

4500F-6andD 

4500F-C 

4500F-E 


D1293-84B 


D4327-01 


5540C 
31208 

3111B 
31138 
31208 


31118 
3113B 
21508 
450O-H 


Other 


'12»-71W. 
1*380- 
76WE. 


D516-90 


31208 

3111B 

31138 

4110 

4500-SO«-F 

4500-SOr-E 

2540C 

31 208 


31118 


81-3485-85. 


8|-2822-«5. 
61-2823-85. 


i"Metioda  for  Qmricat  Analysis  of  WMar  and  Wastes."  EP>V-600/4-7»-020,  March  1963.  Available  at  NTIS  as  publication  number  PB84- 

^^StfHxls  for  the  DetemUnaUon  dl  MeUM  in  EnUionmental  Samples.-  Available  at  NTIS  as  publicatjon  ~f»*^  «  9J-231498^Jwie1M1. 
aAnnu^aoo*o^>tS7MSttvxtards,  Vols.  11.01  and  11.02.  1993,  American  Society  tor  Testing  and  Matertals,  1918  Race  Street,  Pluladelphia, 

PA  19103. 
iietj  edMlon  of  Stmidmd  UolhodB  tor  §m  Examkieaon  of  Wattr  mtd  Wastewaltr.  1992.  American  Public  Health  Association,  American  Water 

6  TecMques  ot'waler  Resourcm  Irmsitgabons  of  the  U.S.  Geological  Sunty.  Book  5,  Chapter  Ar-I.  Third  EdHJon.  1989.  Available  at  Super- 
intendent of  Documents,  U.S.  Government  Printing  Office.  Washinglon.  D.C.  20402.  ,_...„-„.^ 

"Samples  may  not  be  filtered.  Samples  that  contain  less  th«i  1  NTU  (nephelometric  l«rt)idlty  unit)  and  are  property  preserved  (concentrated 
nitric  add  to  pH  <2)  may  be  analyzed  direciy  (without  dlgesUon)  for  total  metals,  othenodae.  draestlon  Is  required.  Tuitoktty  must  be  meaaxed  on 
the  preserved  sawnptas  just  prior  to  tie  mwatlon  of  nwtjJ  analysis.  When  digestion  Is  required,  the  total  recoverable  technK^ue  as  defined  in  the 
method  must  be  uaad;  samples  cannot  be  Ulered.  «.,.».«  ./«•«..  ^^      _».    .o-»i 

7"F'uonde  in  Water  and  Wastewater.  Industrial  Me»od  Ma  12^71  W."  Technicon  Industrial  Systems.  Tarryiown,  NY.  1(»91.  December  1972 

•  -Me«xxle  for  the  Oeteiminallon  Of  Inorganic  Substances  in  Environmental  Samples".  EPA/6XVR/93/100.  August  1993.  EPA/Envwonmental 
Monitoring  Systems  Laooraiory,  Cincinnali.  OH  45268. 

io"Fluoride  in  Water  and  Wastewater,"  Method  No.  380-75WE.  Technicon  Industrial  Systems.  Tarrytown,  NY  10591 ,  February  1976. 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Hightway  Administration 

49  CFR  Part  391 

[FHWA  Docket  No.  MC-03-30] 

RIN  212S-AD22 

Qualification  of  Drivers;  Hearing 
Deficiencies 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTKM:  Advance  notice  of  proposed 
rulemaking  (ANPRM). 

summary:  The  FHWA  is  requesting 
comments  from  interested  parties  on  the 
need,  if  any,  to  amend  its  driver 
qualification  requirements  relating  to 
the  hearing  standard.  The  FHWA 
believes  that  a  review  of  the  standard  is 
necessary  to  assess  its  continued 
relevance  and  the  effect  advances  in 
medical  science  and  technology  may 
have  on  the  standard.  Such  advances 
may  lead  to  amending  the  current 
standard. 

DATES:  Written,  signed  comments 
addressing  this  ANPRM  must  be 
received  on  or  before  February  14, 1994. 
ADDRESSES:  Submit  written,  signed 
comments  to  FHWA  Docket  No.  MC- 
93-30.  room  4232.  HCC-10.  Office  of 
the  Chief  Counsel,  Federal  Highway 
Administration,  400  Seventh  Street, 
SW..  Washington.  DC  20590.  All 
comments  received  will  be  available  for 
examination  at  the  above  address  from 
8:30  a.m.  to  3:30  p.m..  e.t.,  Monday 
through  Friday,  except  legal  Federal 
holidays.  Those  desiring  notification  of 
receipt  of  comments  must  include  a  self- 
addressed,  stamped  postcard. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FHWA  has  established  a  special 
telephone  number  to  receive  inquiries 
regarding  this  notice.  The  number  is  1- 
000-832-5660.  The  TDD  number  is  1- 
800-699-7828.  Office  hours  are  from 
7:45  a.m.  to  4:15  p.m.,  e.t.,  Monday 
through  Friday,  except  legal  Federal 
holidays. 

SUPPLEMENTARY  INFORMATION: 

Statutory  Authority 

The  FHWA  is  authorized  by  statute  to 
establish  minimum  driver  qualification 
requirements  for  drivers  of  commercial 
motor  vehicles  engaged  in  interstate 
commerce.  This  authority  was  originally 
granted  to  the  Interstate  Commerce 
Commission  (ICC)  in  the  Motor  Carrier 
Act  of  1935  (also  known  as  Part  11  of  the 
Interstate  Commerce  Act,  now  codified, 
in  relevant  part,  at  49  U.S.C.  3102 
(1988)).  The  ICC's  authority  was 
transferred  to  the  Department  of 


Transportation  (DOT)  in  1966  with  the 
enactment  of  the  Department  of 
Transportation  Act  which  created  the 
DOT.  See  49  U.S.C.  app.  1655(e)(6)(C), 
repealed  by  Public  Law  97-449.  section 
7(b),  96  Stat.  2413.  2443,  (1983)  (an  act 
to  recodify  without  substantive  change). 

In  1984.  the  Congress  directed  the 
Secretary  of  Transportation  to  establish 
minimum  safety  standards  to  ensure 
that  "the  physical  condition  of  operators 
of  commercial  motor  vehicles  is 
adequate  to  enable  them  to  operate  such 
vehicles  safely  *   •  •."  49  U.S.C.  app. 
2505(a)(3).  The  FHWA's  primary 
concern  is  to  enhance  safety  on  the 
Nation's  highways.  It  is  not,  however, 
the  FHWA  s  policy  to  unnecessarily 
Hmil  the  employment  opportunities  of 
individuals  with  physical  deficiencies. 
The  FHWA  seeks  to  be  certain  that  its 
physical  qualification  requirements  are 
based  on  sound  medical  expertise  or 
empirical  evidence  and  that  individual 
determinations  be  made  whenever  to  do 
so  is  consistent  with  the  FHWA's 
responsibility  to  ensure  that  CMVs  are 
operated  safely. 

Several  congressional  committee 
reports  accompanying  the  Americans 
with  DisabiliUes  Act  of  1990  (ADA).  (42 
U.S.C.  12101)  expressly  state  that,  while 
the  committees  expect  persons  who 
wish  to  drive  CMVs  to  meet  the  FHWAs 
minimum  physical  qualification 
'Standards,  the  committees  also  expect 
the  FHWA  to  review  its  standards  in 
light  of  the  ADA  within  2  years.  See  H. 
Rep.  No.  596. 101st  Cong..  2d  Sess.  60- 
61  (1990)  (conference  report);  H.  Rep. 
No.  485,  Part  2,  lOlst  Cong..  2d  Sess.  57 
(1990)  (House  Committee  on  Education 
and  Labor);  H.  Rep.  No.  485.  Part  3. 
lOlst  Cong.,  2d  Sess.  34  (1990)  (House 
Committee  on  the  Judiciary);  S.  Re^.  No. 
116.  101st  Cong.,  1st  Sess.  27-28  (1989) 
(Senate  Committee  on  Labor  and  Human 
Resources).  This  ANPRM  is  part  of  that 
review  with  respect  to  the  hearing 
standard.  This  review  is  also  being 
conducted  in  light  of  section  504  of  the 
Rehabilitation  Act  of  1973,  as  amended. 
Public  Law  93-112.  87  Stat.  355. 

Current  Standard 

The  current  auditory  standard  is 
found  at  49  CFR  391.41(b)(ll)  and 
provides: 

(b)  A  person  is  physically  qualified  to 
drive  a  (commercial)  motor  vehicle  if 
that  person — 
•        •        •        •        • 

(11)  First  perceives  a  forced 
whispered  voice  in  the  better  ear  at  not 
less  than  5  feet  with  or  without  the  use 
of  a  hearing  aid  or.  if  tested  by  use  of 
an  audiometric  device,  does  not  have  an 
average  hearing  loss  in  the  better  ear 
greater  than  40  decibels  at  500  Hz.  1,000 


Hz,  and  2,000  Hz  with  or  without  a 
hearing  aid  when  the  audiometric 
device  is  calibrated  to  American  . 
National  Standard  (formerly  ASA 
Standard)  Z24.5-1951. 

Regulatory  History 

The  importance  of  auditory  capability 
was  first  recognized  in  1937  when  the 
FMCSRs  required  that  CMV  drivers 
have  "adequate  hearing." 

The  first  change  to  the  hearing 
standard  was  initiated  in  1952  requiring 
that  "hearing  shall  not  be  less  than  10/ 
20  in  the  better  ear.  for  conversational 
tones,  without  a  hearing  aid." 

The  requirement  was  amended  to  be 
more  specific  on  April  22, 1970.  That 
amendment  required  that  a  qualified 
individual:  "First  perceives  a  forced 
whisp>ered  voice  at  not  less  than  5  feet 
in  the  better  ear  without  use  of  a  hearing 
aid,  or,  if  tested  by  use  of  an 
audiometric  device,  does  not  have  a  loss 
greater  than  25-30  decibels  at  500  Hz, 
1,000  Hz.  and  2.000  Hz  in  the  better  ear 
without  a  hearing  aid."  (35  FR  6458. 
6463). 

On  April  7. 1971,  the  Director  of  the 
Bureau  of  Motor  Carrier  Safety  issued  a 
notice  of  proposed  rulemaking,  inviting 
interested  persons  to  comment  on  a 
proposal  to  permit  drivers  who  must 
wear  hearing  aids  in  order  to  meet 
minimum  physical  qualifications  to 
drive  commercial  motor  vehicles 
(CMVs)  in  interstate  or  foreign 
commerce  (36  FR  7144).  No  objections 
were  received  and  the  available 
evidence  indicated  that,  because  of 
improvements  in  hearing  aid 
technology,  persons  who  were  required 
to  wear  hearing  aids  could  drive  CMVs 
without  an  appreciably  higher  risk  of 
accidents  than  the  general  public. 
Accordingly,  new  rules  permitting  the 
use  of  a  hearing  aid  to  meet  minimum 
physical  qualifications  became  effective 
on  July  8, 1971  (36  FR  12857). 

At  that  time  the  FHWA  also  took  the 
opportunity  to  increase  the  maximum 
permissible  hearing  loss  from  25-30 
decibels  in  the  better  ear  to  a  loss  of  an 
average  of  40  decibels  at  500  Hz,  1,000 
Hz.  and  2,000  Hz  in  an  audiometric  test. 
The  change  was  made  after  medical 
advisors  informed  the  FHWA  that  the 
new  standard  was  more  realistic  in 
permitting  persons  to  drive  who  have 
moderate  hearing  losses. 

The  current  rule  has  remained 
unchanged  since  1971.  Since  that  time, 
only  one  study  (University  of 
Pittsburgh,  "Hearing  Disorders  and 
Commercial  Motor  Vehicle  Drivers," 
(1992)).  has  been  conducted  on  behalf  of 
the  FHWA  addressing  the  role  that 
hearing  plays  in  driving  motor  vehicles, 
irtcluding  commercial  motor  vehicles. 
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The  University  of  Pittsbufgh  Study 

In  1991,  the  FHWA  entered  into  a 
research  contract  with  the  University  of 
Pittsburgh,  Department  of 
Epidemiology.  The  purpose  of  this 
study  was  to  (1)  search,  review,  and 
evaluate  all  existing  literature  and 
available  data  on  hearing  loss  as  it 
relates  to  highway  safety  and 
performance  of  commercial  driving 
tasks.  (2)  develop  a  risk  assessment  to 
detwmine  an  acceptable  hearing  level. 
(3)  develop  preliminary 
recommendations  for  an  auditory 
standard  appropriate  to  CMV  drivers  in 
interstate  commerce,  (4)  have  these 
recommendations  reviewed  and 
critically  evaluated  by  a  representative 
group  of  hearing  specialists  and  motor 
carrier  safiaty  experts  in  a  workshop,  and 
(5)  produce  a  report  which  could  be 
utilized  as  the  basis  for  a  rulemnking. 

The  two  main  questions  focused  upon 
In  that  review  were:  (1)  How  bearing 
relates  to  driving  safety;  and  (2)  how  the 
reduction  or  elimination  of  hearing 
anects  driving  performance.  There  is 
veiy  little  scientific  data  directly 
pertaining  to  these  questions. 

While  considering  those  questions,  an 
important  third  question  soon  became 
apparent:  Are  noise  leveb  within  truck 
cabs  so  high  as  to  eRiactively  negate  the 
ability  to  hear  sounds  meaningful  to  the 
driving  task?  The  study's  data  revealed 
that  through  the  process  of 
soundproofing  and  insulating  the  cab  of 
the  vehicle  to  screen  out  engine  and  tire 
noise,  important  emergency  and 
warning  sounds  may  be  screened  out 
from  non-hearing  impaired,  as  well  as 
hearing-impaired,  drivers. 

The  Pittsburgh  study  estimated  that 
there  are  about  169,000  currently- 
licensed  CMV  drivers  with  hearing  loss 
above  40  db  and  that  only  about  2,640 
hearing  impaired  CMV  drivers  are 
screened  out  of  the  workforce  (lose  their 
driving  privileges)  every  five  years.  The 
study  further  suggested  that  the  overall 
impact  from  changing  the  current 
hearing  standards  to  allow  waivers  for 
existing  hearing  impaired  CMV  drivers 
would  most  likely  be  minimal  since 
mo6t  potential  waiver  recipients  with 
hearing  loss  exceeding  40  db  already 
operate  CMVs.  The  predicted  number  of 
hearing-impaired  drivers  added  to  the 
license  pool  would  be  approximately 
2,900  persons.  That  2,900  would 
include  the  2,640  drivers  above  who 
previously  operated  in  interstate 
commerce,  but  failed  their  biennial 
medical  examinations  for  reasons 
related  to  their  hearing  impairment.  An 
additional  250  drivers  who  had 
operated  solely  in  intrastate  commerce 
under  State  waiver  programs,  but  have 


no  previous  operation  in  interstate 
commerce,  would  also  be  added  to  the 
license  pool  through  the  institution  of  a 
waiver  study  program. 

The  report  estimated,  based  on  the 
scant  data  available,  that  the  crash  risk 
for  the  hearing-impaired  driver  is 
between  0.7  and  2.0  times  the  crash  rate 
for  a  normal-bearing  driver.  The  study 
also  illuminated  the  lack  of  empirical 
data  regarding  hearing  and  CMV  safety. 

Because  the  Pittburgh  study 
addressed  the  concerns  of  the  medical 
community  and  the  motor  carrier 
industry,  the  FHWA  is  now  requesting 
comments  from  those  individuals 
directly  affected  by  the  regulations:  the 
deaf  community.  "The  FHWA  realizes 
that  substantial  advances  have  been 
made  in  the  treatment  and  management 
of  hearing  loss  and  that  the  medical 
profession  has  a  better  understanding  of 
compensatory  capabilities  within 
individuals.  Therefore,  the  FHWA 
recognizes  that  a  revision  of  the 
auditory  standards  may  be  appropriate. 
The  FHWA  is  attempting,  at  this  time, 
to  balance  the  risk  to  public  safety  with 
its  desire  to  avoid  unreasonably 
restricting  the  employment 
opportunities  of  those  persons  with 
hearing  deficiencies. 

National  Association  of  tiM  Deaf 
Petition 

The  FHWA  has  received  requests  for 
waivers  from  the  auditory  standard,  but 
has  granted  none.  The  FHWA  also  has 
received  petitions  for  rulemaking  to 
revise  §  391.41(b)(ll).  The  National 
Association  of  the  Deaf  petitioned  the 
FHWA  on  behalf  of  Mr.  Floyd  D.  Buck, 
of  Chicago,  Illinois,  in  May  1990,  Mr. 
Michael  Cousins,  of  Bridgton,  Maine,  in 
June  1990,  and  Mr.  Richard  Kirsch  of 
Waubun,  Miimesota,  in  May  1990.  The 
petitioners  requested  that  they  be 
granted  a  waiver  from  49  CFR 
391.41(bKll).  The  FHWA  iniUally 
denied  those  petitions  for  individual 
waivers  but  is  currently  considering 
granting  waivers  to  a  larger  group  of 
individuals  with  certain  hearing 
impairments.  (See  companion  notice  in 
today's  Federal  Register — Notice  of 
intent  to  accept  waivers.)  The  FHWA 
believes  that  all  persons  affected  by  a 
potential  change  in  the  regulation 
would  be  better  served  through  the 
notice  and  comment  process. 
Consequently,  copies  of  all  petitions 
and  waiver  requests  submitted  prior  to 
the  publication  of  this  notice  have  been 
made  part  of  the  docket  for  this 
rulemaking  and  are  available  for  public 
review. 


Request  for  Comments 

The  FHWA  requests  comments  from 
individuals,  medical  specialists,  motor 
carriers,  unions,  driver  organizations, 
motor  carrier  associations,  and  all  other 
interested  parties.  The  FHWA  is  seeking 
detailed  technical  and  medical 
information  on  hearing  requirements  for 
drivers,  especially  commercial  motor 
vehicle  drivers.  The  information  should 
include,  but  need  not  be  limited  to, 
recommended  minimum  standards, 
examination  procedures  (including  who 
should  be  qualified  to  perform  the 
auditory  examination),  related  medical 
conditions  which  would  adversely 
an^ect  a  person's  ability  to  safely  operate 
a  CMV,  and  effective  mitigating 
conditions  which  could  be  used  in  place 
of  an  absolute  prohibition  on  driving  for 
persons  with  certain  bearing 
impairments  and  related  medical 
problems.  The  FHWA  is  also  seeking 
information  on  advances  made  in  the 
treatment  and  accommodation  of 
individuals  with  auditory  impairment 
and/or  loss,  especially  as  it  relates  to  the 
safe  operation  of  a  CMV.  We  are 
interested  in  receiving  information  on 
all  aspects  of  the  hearing  standard  for 
CMV  drivers  (i.e..  examination 
procedures,  guidelines,  consultations, 
documentation,  limitations  or 
restrictions,  compensating  factors,  etc). 
Additionally,  information  is  requested 
concerning  the  potential  costs,  benefits, 
and  safety  risks  associated  with 
allowing  persons  with  auditory 
impairment  to  drive  CMVs. 

The  FHWA  is  particularty  interested 
in  receiving  responses  to  the  following 
questions.  Comments  need  not, 
however,  be  limited  to  these  questions. 
Commenters  are  urged  to  include 
scientific  and  medical  data  to  support 
their  comments. 

1.  Do  CMV  drivers  need  to  be  able  to 
hear?  If  so,  at  what  level? 

2.  If  CMV  drivers  need  to  hear,  is  the 
current  minimum  screening  level  for 
pure  tone  testing  (40  db)  complete  and 
appropriate?  What,  if  any,  additional 
auditory  diagnostic  tests  and/or 
evaluation  procedures  should  be 
included  In  the  current  standard? 

3.  What  devices,  requirements,  or 
modifications,  (e.g..  lipreading  ability, 
hearing  aids,  specially  designed  mirrors, 
visual  warning  devices,  etc)  if  used, 
would  act  as  reasonable  accommodation 
for  hearing  loss  in  the  absence  of  other 
relevant  communication  skills?  Should 
they  be  required? 

4.  Is  data  available  concerning 
auditory  requirements  for  operating 
motor  vehicles,  particularly  trucks? 

5.  Is  any  other  data  available  relevant 
to  hearing  and  driving? 
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6.  Does  the  current  minimum 
screening  level  for  pure  tone  testing  (40 
db)  reflect  the  current  state  of 
knowledge  in  the  hearing  sciences  both 
in  terms  of  methods  of  treatment  and/ 
or  correction  and  from  public  safety 
considerations  for  the  motor  carrier 
industry? 

7.  Should  hearing  impaired  persons 
be  allowed  to  operate  a  CMV  carrying 
hazardous  materials  or  passengers?  If  so, 
at  what  level  of  impairment  should  they 
be  allowed  to  drive? 

8.  Are  there  specific  auditory 
conditions  which  warrant  medical  ' 
disqualification  pursuant  to  the 
FMCSRs?  If  so.  what  conditions  should 
result  in  medical  disqualification? 

9.  Are  there  currently  available 
training  methods  or  courses  specifically 
designed  to  enhance  sensory  perception 
in  relation  to  the  driving  function  that 
would  compensate  for  any  reduced 
ability  due  to  hearing  loss? 

10.  What  accident  mformation.  driver 
history  information,  or  other  conditions 
(including  medical  conditions)  should 
be  considered  prior  to  qualifying  a 
hearing  impaired  individual  in  any 
future  rulemaking  or  permanent  waiver 
progmm? 

11.  If  the  FHWA  were  to  implement 
a  permanent  hearing  waiver  program 
following  the  conclusion  of  the 
proposed  study,  what  should  be  the 
minimum  preconditions  required  of  the 
driver,  sucn  as  a  physician's 
recommendation,  driving  experience, 
driving  history  and  accident 
involvement,  additional  training,  and 
over  the  road  driving  test? 

12.  Are  there  mitigating  factors  that 
may  reduce  the  risk  associated  with 
hearing  impairment? 

13.  Snould  there  be  specific 
requirements  with  respect  to  the  need  to 
commimicate  with  (1)  passengers,  (2) 
enforcement  personnel,  (3)  emergency 
response  personnel,  or  (4)  dispatchers 
fbr  safety  reasons?  If  so,  what  level  of 
verbal  commimication  skills  would  be 
adequate?  Are  non-verbal 
communication  skills  adequate?  (e.g., 
speech,  hearing  aid,  written 
communication  or  lipreading); 

14.  What  testing  (audiometric,  forced 
whisper)  should  be  used  to  determine 
an  applicant's  level  of  hearing,  which  in 
turn  would  be  considered  in 
determining  his/her  ability  to  operate  a 
CMV?  Who  (certified  audiologist, 
technician,  physician,  or  nurse)  should 
administer  such  tests  and  certify  as  to 
the  applicant's  ability  to  perform  the 
driving  task  required  to  operate  a  CMV? 

As  stated  previously,  commenters  are 
not  limited  to  responding  to  the  above 
questions.  They  are  encouraged  to 
submit  any  bets  or  views  relevant  to  the 


role  of  hearing  in  the  safe  operation  of 
commercial  motor  vehicles. 

The  FHWA  is  reexamining  the  blanket 
medical  restrictions  on  CMV  drivers  in 
an  effort  to  balance  the  public  interest 
expressed  in  the  Rehabilitation  Act  of 
1973,  as  amended,  to  minimize 
categorical  exclusions  of  individuals 
with  disabilities  and  the  obligation  to 
ensure  public  safety  on  the  highways. 
The  enactment  of  the  Americans  With 
Disabilities  Act  (42  U.S.C  12101-12213) 
reinforced  the  FkWA's  responsibility  to 
conduct  a  review  of  its  physical 
standards  to  ensiue  that  they  conform 
with  current  knowledge  about 
capabilities  of  persons  with  disabilities 
and  current  available  technical  aids. 
Our  eflbrts  to  update  the  hearing 
standard  have  been  hampered  by  a  lack 
of  empirical  data  in  this  area.  This  is 
compounded  by  the  fact  that  only  two 
States  maintain  information  on  the  ^ 
accident  experience  of  hearing-impaired 
drivers. 

In  view  of  the  above,  the  FHWA  is 
requesting  comments  on  a  proposal  to 
initiate  a  waiver  study  program  (Docket 
No.  MC-93-25)  for  certain  hearing 
deficient  drivers,  which  would  allow 
the  agency  to  gather  data  regarding  the 
safe  operation  of  CMVs  (See  companion 
notice  in  today's  Federal  Register- 
Notice  of  intent  to  issue  waivers).  If  it 
proceeds,  that  study  program  would 
allow  the  FHWA  to  analyze  and 
compare  a  group  of  experienced, 
hearing  deficient  drivers  with  a  control 
group  of  drivers  who  meet  the  current 
Federal  hearing  standard.  Through  such 
a  waiver  study  program,  this  agency 
would  expect  to  obtain  sufficient  data  to 
provide  a  reliable  basis  to  establish,  if 
warranted,  a  new  hearing  standard  in' 
this  concurrent  rulemaking. 

Rulemaking  Analyses  and  Notices 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  will  be 
considered  and  will  be  available  for 
examination  in  the  docket  at  the  above 
address.  Comments  received  after  the 
comment  closing  date  will  be  filed  inr 
the  docket  and  will  be  considered  to  the 
extent  practicable.  In  addition  to  late 
comments,  the  FHWA  will  also 
continue  to  file  relevant  information  in 
the  docket  as  it  becomes  available  after 
the  comment  closing  date,  and 
interested  persons  should  continue  to 
examine  the  docket  for  new  material. 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  action  being  considered  by  the 
FHWA  in  this  document  would  amend 
the  physical  qualification  requirement 


for  hearing-impaired  drivers  of 
commercial  motor  vehicles  subject  to 
the  FMCSRs.  The  FHWA  has 
determined  that  the  proposed  action,  if 
implemented,  would  be  a  significant 
regulatory  action  under  Executive  Order 
12866  and  a  significant  regulation  under 
the  regulatory  policies  and  procedures 
of  the  DOT  because  of  the  substantial 
public  interest  anticipated  in  this 
action.  The  potential  economic  impact 
of  this  rulemaking  is  not  known  at  this 
stage.  Therefore,  a  full  regulatory 
evaluation  has  not  yet  been  prepared. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act,  5  U.S.C  601-612,  the 
agency  will  evaluate  the  effects  of  this 
proposal  on  small  entities.  Following 
the  agency's  evaluation,  the  FHWA  will 
certify  whether  this  proposed  action 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  will  be  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  to  determine  whether  it  has 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  full 
Federalism  Assessment 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.217, 
Motor  Carrier  Safety.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental 
consultation  on  Federal  programs  and 
activities  apply  to  this  program. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  a  collection 
of  information  requirement  for  purposes 
of  the  Paperwork  Reduction  Act  of  1980, 
44  U.S.C  3501-3520. 

National  Environmental  Policy  Act 

The  agency  will  analjrze  this  action 
for  the  purpose  of  the  National 
Environmental  Policy  Act  of  1969  to 
determine  whether  this  action  will  have 
any  effect  on  the  quality  of  the 
environment. 

Regulation  Identification  Number 

A  regulatory  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  doomient  can  be 


Fedaral  Ragtoter  /  Vol.  58,  Na  239  /  Wednesday.  December  15,  1993  /  Propoaed  Rulea       65637 

used  to  erosa  rafsrence  this  action  with 
the  Unified  Agenda. 

List  of  Subjects  in  49  CFR  Part  391 

Driver  qualifications.  Highways  and 
roads.  Highway  safety.  Motor  carriers. 
Motor  vehicle  safety. 

Authority:  40  U.S.C  3102: 49  U.S.C  tpp. 
2505;  49  CFR  1.48. 

iMoad  on:  December  6, 1993. 
Rodaay  E.  Slatw. 
Federal  Highway  Administrator. 
(FR  Doc  93-30504  Filed  12-14-93;  8:45  am] 
iCOM4Sio-a»# 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highwray  Administration 

(FHWA  Docket  No.  MC-«3-2S] 

Qualification  of  Drivers;  Hearing 
Deficiencies;  Waivers 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 

ACTION:  Notice  of  intent  to  initiate  a 
study  examining  the  relationship 
between  hearing  deficiencies  and  safe 
operation  of  commercial  motor  vehicles; 
request  for  comments. 

SUMMARY:  The  FHWA  announces  its 
intent  to  initiate  a  3-year  study 
examining  the  effects  of  hearing 
deficiencies  on  the  ability  to  operate 
commercial  motor  vehicles  (CMVs).  To 
conduct  the  study,  the  FHWA  intends  to 
provide  temporary  waivers  from  the 
hearing  qualiRcation  standards 
contained  in  the  Federal  Motor  Carrier 
Safety  Regulations  (FMCSRs)  to  drivers 
meeting  certain  conditions.  Comments 
are  requested  on  this  action.  This  action 
would  preserve  and  expand  job 
opportunities,  at  least  temporarily,  of 
certain  drivers  who  do  not  meet  the 
curi«nt  Federal  hearing  standard. 
Drivers  accepted  into  the  study  must 
have  (1)  demonstrated  the  ability  to 
operate  CMVs,  (2)  met  the  qualification 
standard  of  State  licensing  agencies  that 
presently  allow  or  have  allowed 
hearing-impaired  drivers  to  obtain  a 
license  to  operate  CMVs  in  intrastate 
commerce,  and  (3)  agreed  to  close 
monitoring  and  reporting  during  the 
study  period.  The  Federal  waiver  study 
program  would  permit  the  FHWA  to 
obtain  objective  data  for  use  in  the 
concurrent  rulemaking  action  to  update 
the  hearing  standard  (See  companion 
notice  in  today's  Federal  Register- 
advance  notice  of  proposed  rulemaking; 
hearing  deficiencies).  Apphcations  for 
waivers  will  not  be  accepted  at  this 
time.  Following  a  review  of  the 
comments  submitted  in  response  to  this 
docket,  the  FHWA  will  determine 
whether  to  proceed  with  the  waiver 
study  program.  If  a  decision  to  proceed 
with  the  waiver  study  program  is  made, 
waivers  would  be  granted  only  to  those 
applicants  who  meet  specific  conditions 
and  comply  with  the  requirements  of 
the  waiver. 

DATES:  Written  comments  addressing 
this  notice  must  be  received  on  or  before 
January  14, 1994.  After  the  comment 
period  has  closed  and  comments  have 
been  analyzed,  the  FHWA  will  publish, 
in  the  Federal  Register,  a  notice  of  final 
disposition  addressing  the  proposed 
waiver  study  program. 


ADDRESSES:  Submit  written,  signed 
comments  to  FHWA  Docket  No.  MC- 
93-25,  Room  4232.  HCC-10,  Office  of 
the  Chief  Counsel,  Federal  Highway 
Administration.  400  Seventh  Street. 
SW.,  Washington,  DC  20590.  All 
comments  received  will  be  available  for 
examination  at  the  above  address  firom 
8:30  a.m.  to  3:30  p.m..  e.t.,  Monday 
through  Friday,  except  legal  Federal 
holidays.  Those  desiring  notification  of 
receipt  of  comments  must  include  a  self- 
addressed,  stamped  postcard. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FHWA  has  established  a  special 
telephone  number  to  receive  inquiries 
regarding  this  notice.  The  number  is  1- 
800-832-5660.  The  TDD  number  is  1- 
800-699-7828.  Office  hours  are  from 
7:45  a.m.  to  4:15  p.m..  e.t.,  Monday 
through  Friday,  except  legal  Federal 
holidays. 
SUPPLEMENTARY  INFORMATION:  The 

Federal  government  began  promulgating 
hearing  standards  for  drivers  engaged  in 
interstate  commerce  in  1937.  The 
FMCSRs  required  "adequate  hearing." 
Hearing  requirements  became  more 
specific  in  the  1970s.  The  current 
hearing  standard,  found  at  49  CFR 
391. 4 l(b)(  11)  provides: 

(b)  A  person  is  physically  qualified  to 
drive  a  motor  vehicle  if  that  person — 

(11)  First  perceives  a  forced 
whispered  voice  in  the  better  ear  at  not 
less  than  5  feet  with  or  without  the  use 
of  a  hearing  aid  or,  if  tested  by  use  of 
an  audiometric  device,  does  not  have  an 
average  hearing  loss  in  the  better  ear 
greater  than  40  decibels  at  500  Hz,  1,000 
Hz,  and  2.000  Hz  with  or  without  a 
hearing  aid  when  the  audiometric 
device  is  calibrated  to  American       ■* 
National  Standard  (formerly  ASA 
Standard)  Z24.5— 1951. 

Presently,  the  FHWA  is  reviewing  its 
hearing  standard  in  order  to  assess  its 
relevance  in  today's  environment  and 
the  effect  of  advances  in  medical 
science  and  technology  on  this 
standard.  This  review  may  lead  to 
amending  the  current  standard  (See 
companion  notice  in  today's  Federal 
Register — advance  notice  of  proposed 
rulemaking;  hearing  deficiencies).  As 
part  of  this  process,  the  FHWA  entered 
into  a  contract  with  the  University  of 
Pittsburgh.  Department  of  Epidemiology 
to  review  and  evaluate  the  existing 
knowledge  on  hearing  capabilities  as 
they  relate  to  the  safety  and 
performance  of  commercial  driving 
tasks.  Its  final  report.  "Hearing 
Disorders  and  Commercial  Motor 
Vehicle  Drivers"  (1992),  presented 
models  of  investigation,  a  literature 


review,  and  estimates  of  risk.  The  report 
estimated  that  based  on  the  scant  data 
available,  "(T)he  crash  risk  for  a  driver 
with  heariiig  loss  is  between  0.7  and  2.0 
times  the  crasii  rate  for  a  normal-hearing 
driver."  This  review  also  illuminated 
the  lack  of  empirical  data  regarding 
hearing  impairment  and  the  ability  to 
operate  a  O^V  safely.  (See  related 
advance  notice  of  proposed  rulemaking 
in  today's  Federal  Register). 

The  current  regulations  in  49  CFR 
391.41  prescribe  certain  physical 
qualification  standards  without  any 
discretion  regarding  individual 
circumstances.  Drivers  who  are  unable 
to  meet  those  standards  are  precluded 
from  operating  CMVs  in  interstate 
commerce.  Many  more  drivers  are  now 
or  will  be  precluded  from  operating  a 
CMV  in  intrastate  commerce  as  more 
and  more  States  adopt  the  Federal 
driver  qualification  requirements  as  a 
condition  to  the  receipt  of  federal  funds 
under  the  Motor  Carrier  Safety 
Assistance  Program  (MCSAP).  Although 
the  FHWA  has  received  requests  for 
waivers  ft-om  the  auditory  standard,  it 
has  granted  none.  The  FHWA  also  has 
received  petitions  for  rulemaking  to 
revise  49  CFR  391.41(b)(ll).  The 
National  Association  of  the  Deaf 
petitioned  the  FHWA  on  behalf  of  Mr. 
Floyd  D.  Buck,  of  Chicago,  Illinois,  in 
May  1990,  Mr.  Michael  Cousins,  of 
Bridgton,  Maine,  in  June  1990,  and  Mr. 
Richard  Kirsch  of  Waubun,  Minnesota, 
in  May  1990.  The  petitioners  requested 
that  they  be  granted  a  waiver  from  49 
CFR  391.41(b)(ll).  The  FHWA  initially 
denied  those  petitions  for  individual 
waivers,  but  agreed  to  consider  them  as 
petitions  for  rulemaking. 

The  Motor  Carrier  Safety  Act  of  1984 
authorizes  the  granting  of  a  waiver  from 
any  part  of  the  FMCSRs  if  it  can  be 
determined  that  "such  waiver  is  not 
contrary  to  the  public  interest  and  is 
consistent  with  the  safe  operation  of 
commercial  motor  vehicles."  49  U.S.C. 
app.  2505(f). 

At  this  time  the  agency  believes  that 
a  good  driving  record  with  a  minimum 
of  3  years  of  driving  experience  coupled 
with  a  limited  sample  size  and  finite 
duration  of  the  hearing  study,  meet  that 
two-pronged  test.  The  reasoning 
underlying  this  belief  is  that 
experienced  drivers  with  good  driving 
records  already  operating  on  the 
highway,  who  are  able  to  meet  the 
proposed  conditions  of  the  waiver 
study,  have  demonstrated  satisfactorily 
their  ability  to  compensate  for  their 
deficiency.  Consequently,  the  FHWA 
believes  that  such  drivers  are  not  likely 
to  increase  the  risk  to  the  general  public 
by  continuing  to  operate  for  three  more 
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years  provided  their  condition  does  not 
change  for  the  worse. 

Moreover,  any  conceivable  risk 
occasioned  by  allowing  currently 
unqualified  operators  to  drive  would  be 
further  ameliorated  by  limiting  this 
program  to  those  drivers  who  apply 
within  the  confined  period  of  time,  who 
meet  the  experience  cited,  and  who  are 
willing  to  accept  the  reporting 
requirements  and  ongoing  monitoring 
that  are  proposed  conditions  of 
enrolling  in  the  study  program.  This 
monitoring  includes  monthly  review  of 
driving  reports  and  six-month 
validation  of  those  reports  by  obtaining 
an  updated  motor  vehicle  report  (MVR) 
from  each  driver's  licensing  State. 

The  FHWA  has.  therefore,  decided  to 
propose  a  study  program  which  would 
provide  the  necessary  data  regarding 
hearing  and  CMV  safety  and  avoid  any 
unreasonable  enhancement  of  risk.  This 
action  would  also  preserve  the  jobs  of 
drivers  who  are  being  subjected  to  more 
stringent  hearing  standards  for  the  first 
time  and  are  faced  with  job  loss.  This 
study  program  would  embrace  the 
concepts  of  "individual  determination," 
through  the  issuance  of  waivers  on  a 
case-by-case  basis,  and  employment  of 
qualified  individuals  with  disabilities 
found  in  the  Americans  with 
Disabilities  Act  of  1990,  Public  Law 
101-336,  104  Stat.  327,  and  its 
forerunner,  the  Rehabilitation  Act  of 
1973,  Public  Law  93-112.  87  Stat.  355. 
However,  the  waiver  study  program 
itself  would  be  initiated  pursuant  to  the 
Motor  Carrier  Safety  Act  of  1984.  The 
study  program  would  allow  the  FHWA 
to  conduct  a  study  comparing  a  group 
of  experienced  hearing-impaired  drivers 
with  a  control  group  of  drivers  who 
meet  the  Federal  hearing  standard,  for  a 
finite  period  of  time,  and  to  perform  an 
in-depth  comparative  analysis  of  both 
groups.  It  is  anticipated  that  the  FHWA 
would  obtain  sufficient  empirical  data, 
which,  when  analyzed,  would  provide  a 
reliable  basis  for  establishing  hearing 
requirements  that  are  consistent  with 
the  goals  of  safety,  yet  provide 
maximum  employment  opportunity. 
The  FHWA  would  use  the  data  collected 
from  the  waiver  study  program  to 
review  the  FHWA's  driver  hearing 
standard. 

The  FHWA  is  targeting  a  group  of 
participants  whose  hearing  deficiencies 
range  in  degree  from  no  hearing  ability 
at  all  to  barely  below  present  hearing 
standards.  The  FHWA  believes  that 
limiting  the  duration  of  the  application 
period  to  six  months  will  enable  it  to 
attract  sufficient  numbers  of  applicants 
to  complete  a  statistically  valid  study 
while  at  the  same  time  limiting  the 
public's  exposure  to  any  unforeseen 


potential  risk  to  the  three-year  period. 
Restricting  the  issuance  of  waivers  to 
those  drivers  who  timely  apply  to 
participate  and  who  meet  the  conditions 
set  forth  below  would  not  be  contrary  to 
the  pubUc  interest  and  would  ensure 
that  the  waiver  study  program  is 
consistent  with  the  safe  operation  of 
CMVs.  If  the  waiver  study  program 
proceeds,  the  FHWA  will  seek  a  large 
number  of  volunteers  to  participate  in 
the  control  ^roup. 

To  aid  in  its  decision-making,  the 
FHWA  is  seeking  comments  to  specific 
questions,  listed  below,  which  it 
believes  must  be  considered  in  making 
the  determination  as  to  whether  to  issue 
waivers  to  hearing-impaired  persons. 
These  questions  and  others  also  appear 
in  the  advance  notice  of  proposed 
rulemaking,  published  elsewhere  in 
today's  Federal  Register.  Comments 
need  not,  however,  be  limited  to  these 
questions: 

1.  If  the  driver  does  not  need  to  hear, 
what  devices,  requirements,  or 
modifications  (e.g.,  lip-reading  ability, 
hearing  aids,  specially  designed  mirrors, 
visual  warning  devices,  etc.)  if  used, 
would  effectively  compensate  for 
hearing  loss?  Should  they  be  required? 

2.  Should  hearing  impaired  persons 
be  allowed  to  operate  a  CMV  carrying 
hazardous  materials  or  passengers?  If  so, 
at  what  level  of  impairment  should  they 
be  allowed  to  drive? 

3.  Are  there  specific  auditory 
conditions  which  warrant  medical 
disqualification  pursuant  to  the 
FMCSRs?  If  so.  what  should  be  deemed 
not  medically  qualified? 

4.  Should  there  be  specific 
requirements  with  respect  to  the  need  to 
communicate  for  safety  reasons  with  (1) 
passengers.  (2)  enforcement  personnel, 
(3)  emergency  response  personnel,  or  (4) 
dispatchers?  If  so.  what  level  of  verbal 
communication  skills  would  be 
adequate?  Are  non-verbal 
communication  skills  adequate? 

Discussion  of  Application  Conditions 

(Actual  application  instructions  can 
be  found  below  in  the  section  titled 
Application  Instructions). 

The  FHWA  must  ensure  that  the 
issuance  of  waivers  for  hearing- 
impaired  individuals  is  not  contrary  to 
the  public  interest  and  is  consistent 
with  the  safe  operation  of  CMVs.  To 
eliminate  any  adverse  impact  on  safety 
and  to  preserve  the  integrity  of  the 
study,  drivers  who  now  hold  a  valid 
Federal  vision  or  diabetes  waiver  issued 
by  the  FHWA  would  not  be  accepted 
into  the  hearing  waiver  study  program. 

Waivers  would  only  be  granted  to 
those  hearing-impaired  persons  who,  as 
demonstrated  by  appropriate 


documentation,  satisfy  all  of  the  waiver 
study  program  conditions  and  are 
otherwise  physically  qualified  pursuant 
to  the  FMCSRs.  If  granted,  waivers 
would  be  valid  for  a  three-year  period 
unless  revoked  for  failure  by  the  driver 
to  comply  with  the  requirements  of  the 
waiver,  or  until  resolution  of  a 
concurrent  rulemaking  action, 
whichever  occurs  first.  Waivers, 
therefore,  would  only  be  granted  to 
those  hearing-impaired  persons  who: 

(1)  Are  currently  licensed  to  operate 
a  CMV  or  who  were  validly  licensed 
after  April  1, 1990,  but  could  not  renew 
their  license  because  of  their  hearing 
deficiency; 

(2)  Operated  a  CMV  with  their  hearing 
deficiency  for  the  three-year  period 
immediately  preceding: 

(a)  The  date  of  the  application  for 
waiver,  if  the  applicant  is  currently 
licensed  to  operate  a  CMV;  or 

(b)  The  date  (after  April  1, 1990)  the 
applicant  last  held  a  valid  license  to 
operate  a  CMV; 

(3)  Have  a  driving  record  for  that 
three-year  period  that: 

(a)  Contains  no  suspensions  or 
revocations  of  the  applicant's  driver 
licenses  for  the  operation  of  any  motor 
vehicle  including  their  personal  vehicle 
(does  not  apply  to  suspensions  or 
revocations  due  to  nonpayment  of  fines 
or  other  non-operating  reasons); 

(b)  Contains  no  involvement  in  an 
accident  (as  defined  in  49  CFR  390.5) 
for  which  the  applicant  received  a 
citation  for  a  moving  traffic  violation 
while  operating  a  CMV; 

(c)  Contains  no  convictions  for  a 
disqualifying  offense  described  in  49 
CFR  383.51  or  more  than  one  serious 
traffic  violation  defined  in  49  CFR  383  5 
while  operating  a  CMV;  and 

(d)  Contains  no  more  than  two 
convictions  for  any  other  moving  traffic 
violation  while  operating  a  CMV; 

Special  Note:  Any  waiver  applicant  who  is 
arrested  or  cited  for,  or  convicted  of,  any 
disqualifying  offense  or  other  moving 
violation  during  the  period  of  time  the 
application  is  pending,  must  immediately 
report  such  arrests,  citations,  or  convictions 
to  the  Hearing  Waiver  Program,  4(X)  Seventh 
SU^eet,  SW.,  Washington,  DC  20590.  Failure 
to  do  so  may  result  in  a  denial  or  rescission 
of  the  waiver.  No  waiver  would  be  issued 
while  any  charge  against  an  applicant,  for 
what  would  be  a  disqualifying  offense,  is  stili 
pending.  Convictions  occurring  during  the 
processing  of  the  application  would  be 
considered  in  the  overall  driving  record 

(4)  Have  been  examined  by  an 
audiologiSt  certified  by  the  American 
Speech.  Language  and  Hearing 
Association  after  the  FHWA  reaches  its 
decision  on  the  issuance  of  hearing 
waivers,  and  a  notice  of  final 
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dispofiitioR  auMuncing  its  decision  bas 
appeared  la  the  Ftieral  Ragjtiter,  «ad 
tkat  audiokigist.  m  writing,  has: 

(a)  Idantinad  and  dafined  the  bearing 
ImpainaeDt  in  each  ear  separately  usiog 
an  audiometiic  device  that  is  calibrated 
to  American  National  Staodard 
(formerly  ASA  Standard)  Z24.5— 1951; 

(b)  Identified  and  defined  the  cause  of 
the  hearing  iouMirment  (if  known); 

(c)  Identified  any  changes  in  the  level 
of  hearing  in  each  ear  separately  since 
the  last  hearing  examination  required  by 
the  waiver; 

(d)  Certified  that  in  his/her 
professional  opinion,  you  are,  with  your 
hearing  impairment,  able  to 
communicate  in  a  specific  job  situation 
with  passengers,  law  enforcement 
officers,  or  emergency  response  teams 
and  identified  what  alternate  form(s)  of 
communication  (speech,  hearing  aid, 
written  communication  or  lip  reading) 
will  be  used; 

(e)  Recommended  assistive  devices 
such  as  mirrors,  enhanced  visual  turn 
indicators,  and  visible  alerting  devices 
that  detect  sirens,  horns,  and  other  loud 
road  noises. 

DiscBSsien  of  Waiver  GHi<litions 

Thiere  would  be  special  conditions 
attached  to  any  waiver  issued  to  a 
hearing-impaired  driver.  These 
requirements  would  ensure  that  the 
FHWA  receives  4e  data  needed  to 
complete  the  research  effort.  The 
reporting  requirements,  a  six  month 
verification  of  every  waived  driver's 
MVR.  and  the  CDL  standards  applicable 
to  waived  drivers  wiH  ensure  that 
unsafe,  hearing-rmpaired  drivers  are 
removed  from  operation  in  the  same 
manner  as  other  unsafe  drivers.  Waived 
drivers  will  not  be  afforded  any 
additional  privileges  that  would  allow 
them  to  operate  differently  from  other 
CMV  drivers  in  interstate  corhmerce. 
Under  the  proposed  waiver  study 
program  each  driv«-  would  be  required 
to: 

(a)  Report,  in  writing,  any  citaftion  for 
a  moving  violation  invialving  the 
operation  of  a  CMV  to  the  Hearing 
Waiver  Program  no  later  than  15  days 
following  issuance.  A  photostatic  copy 
of  the  citation  issued  must  accompany 
the  written  report; 

(b)  Report,  in  writing,  the  judicial  or 
administrative  disposition  of  any 
citatkm  for  a  moving  violation  involving 
the  operation  of  a  CMV  to  Ae  Hearing 
Waiver  Program  within  15  days 
following  the  notice  of  disposition; 

(tj  Repeit.  in  writii^,  any  accideot 
involvement  «vfaatsoever  while 
operating  a  OiV  to  the  Hearing  Waiver 
Program  wilinB  IS  days  following  the 
accident  (include  State.  iAsaranoe 


compoay,  and/or  motor  carrier  accident 
repoitsj; 

(d)  R^ort,  ia  writing,  any  change  of 
Fesidential  addi<ess  or  telephone  number 
te  the  Hearing  Waiver  Program  within 
15  days  after  such  a  change; 

(e)  Report,  in  writing,  any  change  of 
empk>yer,  (include  name,  address,  and 
telephioae  juunber  of  new  employer),  or 
change  in  the  type  of  vehicle  operated 
to  tbe  Hearing  Waiver  Program  within 
15  days  after  such  a  change; 

(f)  Submit  a  signed  statement  from  an 
audiologist  certified  by  the  American 
Speech,  Language  and  Hearing 
AssodatioQ  to  the  Hearing  Waiver 
Program,  within  15  days  before  each 
anniversary  of  the  waiver  issuance  date, 
that  you  have  bees  reexamined  within 
the  past  £  weeks.  The  audiologist's 
stateraeot  shall  also: 

(1)  Identify  and  define  the  hearing 
impairment  in  each  ear  separately  using 
an  audiometric  device  that  is  calibr^ed 
to  American  National  Standard 
(formeriy  ASA  Standard)  Z24.5— 1951; 

(2)  Identify  any  changes  in  the  level 
of  heari^  in  eacii  ear  separately  since 
the  last  bearing  examination  required  by 
the  waiver; 

(3)  Certify  that  in  the  audiologist's 
professional  opinion,  you  are,  with  your 
hearing  impaimtent,  able  to 
ooranmnicate  in  a  specific  job  situation 
with  passengers,  law  enforcement 
officers,  or  emergency  response  teams 
and  identified  such  alternate  form(s)  of 
communication  (speech,  hearing  aid. 
written  communication  or  Up  reading). 

Note:  Do  not  submit  medical  records,  bills, 
or  reports. 

(g)  Report  to  the  Hearing  Waiver 
Program,  no  later  than  the  15th  calendar 
day  of  each  month  (not  including  the'' 
month  in  which  the  waiver  becomes 
efSective).  the  following  information: 

(1)  The  number  of  interstate/intrastate 
miles  you  drove  a  commercial  motor 
vehicle  (CMV)  during  the  preceding 
month.  For  example,  if  you  drove  3.000 
miles  for  the  preceding  month  (July), 
you  must  report  that  information  by  the 
15th  day  of  the  next  month  (August); 

(2)  The  number  of  daylight  hours  and 
the  number  of  nighttime  hours  you 
drove  a  CMV  during  the  preceding 
month.  For  example,  if  you  drove  170 
daylight  hours  and  50  nighttime  hours 
during  the  preceding  month  (July),  you 
must  report  that  information  by  the  15th 
day  of  the  next  month  (August);  and 

(3)  The  number  of  days  you  did  not 
drive  a  CMV  during  the  preceding 
mo»th.  For  example,  if  you  did  not 
drive  a  CMV  a  total  of  9  days  during  the 
precedii^  month  (July),  you  must  report 
that  iaiomation  by  the  15th  day  of  the 
next  month  (At^ttSt^ 


Note:  The  msn^y  report  should  be  mailed 
as  soon  after  the  first  day  of  each  moath  as 
p>ossible  to  ensure  that  ttie  report  is  received 
at  the  office  of  the  Driver  Waiver  Program  by 
the  15th  day  of  each  month. 

All  documentation  described  in  items 
(a)  through  (g).  above,  must  be  mailed  to 
the  Hearing  Waiver  Program.  400 
Seventh  Street.  SW^  Washington,  EX: 
20590.  Failure  to  submit  reports  on  time 
may  be  cause  for  revocation  of  the 
waiver. 

Application  Instmctimis 

The  FHWA  is  proposing  that  if  it 
decides  to  go  forward  with  the  Hearing 
Waiver  Study  Program,  the  following 
application  procedures  be  used. 
Comments  are  requested  on  these 
procedures. 

Drivers  who  hold  a  valid  vision  or 
diabetes  waiver  issued  by  the  FHWA 
would  not  be  accepted  into  the  Hearing 
Waiver  Study  Program. 

Applicants  for  a  waiver  from  the 
hearing  qualification  requirement  would 
be  required  to  submit  their  applications 
on  plain  paper  (there  is  no  application 
form),  include  all  supporting 
documents,  and  use  the  format  set  forth 
below.  Each  information  item  must  be 
completed  by  an  appropriate  answer  or 
marked  "None",  or  "NA"  if  not 
applicaUe. 

Vital  Statistics 

Name  of  applicant  (first  name,  middle 
initial,  last  name); 

Address  (street  number  and  name); 

City.  State,  and  Zip  Code; 

Telephone  Numbw  (area  code  and 
number); 

Sex  (male  or  female); 

Date  of  Birth  (month,  day,  and  year); 

Age; 

Social  Security  Number; 

State  Driver's  License  Number  (List 
all  licenses  held  during  the  three-year 
period  either  immediately  preceding  the 
date  of  application,  or  the  three-year 
period  imaaediatdy  preceding  the  date 
you  last  held  a  license  (after  April  1, 
1990)  to  oDCTate  a  CMV.); 

Issuing  State; 

Driver's  license  Expiration  Date;  and 

Driver's  License  Classification  Code 
(If  not  a  CDL  classification  code,  specify 
what  vehicles  may  be  operated  under 
such  code). 

Experience 

Nolr.  List  separately  the  number  of  years 
and  the  number  of  miles  driving  for  each 
type  of  vehicle  specified  below.  K  you  have 
no  experience  in  a  particular  type  of  vehicle, 
indicate  with  "0**  or  "None." 

Total  ausiber  of  years  driving  a 
commercial  motor  vehicle; 

Number  of  years  driving  strai^ 
trudks; 
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Approximate  number  of  miles  driving 
straight  trucks; 

Number  of  years  driving  tractor/trailer 
combinations; 

Approximate  number  of  miles  driving 
tractor/trailer  combinations; 

Number  of  years  driving  buses;  and 

Approximate  number  of  miles  driving 
buses. 

Anticipated  Operations  After  Waiver  is 
Issued 

Your  employer's/prospective 
employer's  name,  address,  and 
telephone  number, 

The  type  of  vehicle  you  will  operate 
(straight  truck,  tractor/trailer 
combination,  bus); 

The  commodities  that  will  be 
transported  (e.g.,  general  freight,  liquids 
in  bulk  (in  cargo  tanks),  steel,  dry  bulk, 
large  heavy  machinery,  refrigerated 
products); 

The  States  in  which  you  will  drive; 

The  estimated  number  of  miles  you 
will  drive  per  year. 

The  estimated  number  of  daylight 
driving  hours  per  week;  and 

The  estimated  number  of  nighttime 
driving  hours  per  week. 

Experience  Factor 

An  applicant  must  have  accumulated 
at  least  three  years  of  experience 
operating  a  CMV  on  a  regular  basis.  If 
the  apphcant  does  not  currently  hold  a 
commercial  Hcense,  that  experierK» 
must  have  been  accumulated  during  the 
three  years  that  the  applicant  most 
recently  held  a  commercial  license  after 
April  1, 1990. 

Note:  To  qualify  for  a  waiver,  an  applicant 
must  have  been  hearing-impaired  during  the 
period  from  tbe  date  of  the  application  t>ack 
through  the  date  the  documented  cumulative 
three-years  of  driving  exjjerience  began. 

Supporting  Documents 

The  application  must  include 
supporting  documents  for  each  of  the 
four  areas  listed  below: 

(1)  You  must  submit  one  of  the 
following: 

(a)  A  legible  photostatic  copy  of  both 
sides  of  the  commercial  driver's  license 
(CDL)  you  now  possess;  or 

(b)  A  legible  photo^tic  copy  of  both 
sides  of  the  driver's  license  (non-CDL) 
you  now  possess;  or 

(c)  A  legible  photostatic  copy  of  both 
sides  of  the  driver's  license  you  last 
possessed  to  operate  a  CMV  after  April 
1, 1990;  or 

(d)  A  certification  from  the  State 
licensing  agency  showing  the  type  and 
effective  dates  of  your  last  license; 

(2)  That  you  have  operated  a  CMV  for 
the  three-year  period  immediately 
preceding: 


(a)  The  date  of  the  application,  if  you 
are  currently  licensed  to  drive  a  CMV; 
or 

(b)  The  date  (after  April  1, 1990)  you 
last  held  a  valid  license  to  operate  a 
CMV  by  submitting  the  following: 

(i)  A  signed  statement  from.all  your 
present  and/or  past  employer(s)  on 
company  letterhead.  If  letterhead  is 
unavailable,  you  must  obtain  a 
notarized  statement  from  the 
employerts).  In  the  event  your  previous 
employerfs)  are  no  longer  in  business,  or 
you  were  operating  as  an  independent 
motor  carrier,  submit  a  notarized 
statement,  signed  by  you; 

(ii)  Information  in  the  statements 
must  indicate  if  your  job  was  driving  a 
CMV;  the  type  of  vehicles  you  operated; 
whether  it  was  full-time  or  part-time 
employment  (part-time  employment 
must  be  explained  in  detail);  and  the 
dates  (month  and  year)  you  started  and 
stopped  driving  a  CMV; 

(3J  A  State-issued  motor  vehicle 
driving  record  (MVR)  for  the  period 
from  the  date  of  the  application  back  to 
the  date  the  documented  cumulative 
three-years  of  driving  experience  began, 
which: 

(a)  Contains  no  suspensions, 
cancellations,  or  revocations  of  your 
driver's  hcense  for  the  operation 
(moving  violations)  of  any  motor  vehicle 
(including  your  personal  vehicle); 

(b)  Contains  no  involvement  in  an 
accident,  as  defmed  in  49  CFR  390.5,  for 
which  you  received  a  citation  and  were 
subsequently  convicted  for  a  moving 
traffic  violation  while  operating  a  CMV, 

(c)  Contains  no  convictions  ^r  a 
disqualifying  offianse,  as  defined  in  49 
CFR  383.Sl(b)(2),  or  more  than  one 
serious  traffic  violation,  as  defined  in  49 
CFR  383.5,  while  driving  a  CMV  which 
disqualified,  or  should  have 
disqualified,  you  in  accordance  with  the 
driver  disqualification  provisions  of  49 
CFR  383.51;  and 

"  (d)  Contains  no  more  than  two 
convictions  for  any  other  moving  traffic 
violations  in  a  CMV; 

(You  must  submit  an  MVR  from  each 
State  in  which  you  were  licensed  during 
that  cumulative  three-year  period); 

Note:  Tbe  driving  record  must  be  furnished 
by  an  official  Stale  agency,  on  its  letterhead, 
bear  tbe  State  seal,  or  ofBcial  stamp  and  bo 
signed  by  an  authorized  State  official.  No 
other  documentation  will  be  accepted.  If  the 
MVR  shows  either  convictions  for  moving 
vfolations  or  accident  involvement  but  does 
not  indicate  the  type  of  vehicle  operated  or 
tbe  number  of  miles  above  the  pc»ted  speed 
limit,  additional  official  documentation  must 
be  provided  by  you  (e.g.,  a  copy  of  the 
citation  or  act^ent  report,  or  copies  of  court 
records). 

Special  Nate:  Any  waiver  applicant  who  is 
arrested  or  cited  for,  or  convicted  of,  any 


disqualifying  offense  or  other  moving 
violation  during  the  period  of  time  the 
application  is  penckng  must  immediately 
report  such  arrests,  citations,  or  convictions 
to  the  Hearing  Waiver  Program,  400  Seventh 
Street,  SW.,  Washington.  DC  20590.  Failure 
to  do  so  may  result  in  a  denial  or  rescission 
of  the  waiver.  No  waiver  will  be  issued  while 
any  charge  against  an  applicant,  for  what 
would  be  a  disqualifying  offense,  is  still 
pertding.  Convictions  occurring  during  the 
processing  of  the  application  will  be 
considered  in  the  overall  driving  record. 

(4)  That  you  have  been  examined  by 
an  audiologist  certified  by  the  American 
Si>eech,  Language  and  Hearing 
Association  after  the  FHWA  reaches  its 
decision  on  the  issuance  of  hearing 
waivers  and  a  notice  of  final  disposition 
announcing  its  decision  has  appeared  in 
the  Federal  Register.  This  report  must 
be  on  the  audiologist's  letterhead,  dated, 
and  signed,  and  state  that  the 
audiologist  has: 

(a)  Identified  and  defined  the  hearing 
impairment  in  each  ear  separately  using 
an  audiometric  device  that  is  calibrated 
to  American  National  Standard 
(formeriy  ASA  Standard)  Z24.5— 1951; 

(b)  Identified  and  defined  the  cause  of 
the  hearing  impairment  (if  known); 

(c)  Identified  any  changes  in  the  level 
of  hearing  in  each  ear  separately  since 
the  last  hearing  examination; 

(d)  Certified  that  in  his/her 

Erofessional  opinion,  you  are,  with  your 
earing  impairment,  able  to 
communicate  in  a  specific  job  situation 
with  passengers,  law  enforcerrtent 
off)cers,  or  emergency  response  teams; 

(e)  Identified  alternate  form(s)  of 
communication  (speech,  hearing  aid. 
written  communication  or  lip  reading) 
that  will  be  used; 

(f)  RecommeiKied  assistive  devices 
such  as  mirrors,  enhanced  visual  turn 
indicators,  and  visible  alerting  devices 
that  detect  sirens,  horns,  and  other  loud 
road  noises. 

Note:  Do  not  submit  other  medical  records, 
bills,  etc  Conditions  for  Retaining  A  Hearing 
Waiver  Once  Issued. 

There  would  be  special  reouirements 
attached  to  any  waiver  issued  to  a 
hearing-impaired  driver.  These 
requirements  would  be  imposed  to 
ensure  that  the  FHWA  receives  the  data 
needed  to  complete  the  research  effort. 
The  reporting  requirements,  a  six  month 
verification  of  every  waived  driver's 
MVR.  and  the  CDL  standards  applicable 
to  waived  drivers  will  ensure  that 
unsafe,  hearing-impaired  drivers  are 
removed  from  operation  in  the  same 
manner  as  other  unsafe  drivers.  Waived 
drivers  will  not  be  afforded  any 
additional  privileges  that  would  allow 
them  to  operate  differently  from  other 
CMV  drivers  in  interstate  commerce. 
Each  driver  would  be  required  to: 
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(a)  Report,  in  writing,  any  citation  for 
a  moving  violation  involving  the 
operation  of  a  CMV  to  the  Hearing 
Waiver  Program  within  15  days 
following  issuance  (a  photostatic  copy 
of  the  citation  issued  must  accompany 
the  written  report); 

(b)  Report,  m  writing,  the  judicial  or 
administrative  disposition  of  any 
citation  for  a  moving  violation  involving 
the  operation  of  a  CMV  to  the  Hearing 
Waiver  Program  within  15  days 
following  the  notice  of  disposition; 

(c)  Report,  in  writing,  any  accident 
involvement  whatsoever  while 
operating  a  CMV  to  the  Hearing  Waiver  • 
Program  within  15  days  following  the 
accident  (include  State,  insurance 
company,  and/or  motor  carrier  accident 
reports); 

(d)  Report,  in  writing,  any  change  of 
residential  address  or  telephone  number 
to  the  Hearing  Waiver  Program  within 
15  days  after  such  a  change; 

(e)  Report,  in  writing,  any  change  of 
employer,  (include  name,  address,  and 
telephone  number  of  new  employer),  or 
type  of  vehicle  operated  to  the  Hearing 
Waiver  Program  within  15  days  after 
such  a  change. 

(f)  Submit  a  signed  statement  from  an 
atidiologist  certified  by  the  American 
Speech.  Language  and  Hearing 
Association  to  the  Hearing  Waiver 
Program,  within  15  days  before  each 
anniversary  of  the  waiver  issuance  date, 
that  you  have  been  examined  within  the 
last  6  weeks.  In  the  audiologist's 
statements,  he/she  shall  also: 

(1)  Identify  and  define  the  hearing 
impairment  in  each  ear  separately  using 
an  audiometric  device  that  is  calibrated 
to  American  National  Standard 
(formerly  ASA  Standard)  Z24.5— 1951; 

(2)  Identify  any  changes  in  the  level 
of  hearing  in  each  ear  separately  since 
the  last  hearing  examination  required  by 
the  waiver; 

(3)  Certify  that  in  the  audiologist's 
opinion,  you  are.  with  your  hearing 
i.mpairment.  able  to  communicate  in  a 
specific  job  situation  with  passengers, 
law  enforcement  officers,  or  emergency 
response  teams; 

(4)  Identify  alternate  form(s)  of 
communication  (speech,  hearing  aid, 
written  communication  or  lip  reading) 
that  will  be  used; 

(g)  Report  to  the  Hearing  Waiver 
Program,  by  the  15th  calendar  day  of 
each  month  (not  including  the  month  in 
which  the  waiver  becomes  effective), 
the  following  information: 

(1)  The  number  of  interstate/intrastate 
miles  you  drove  a  commercial  motor 
vehicle  (CMV)  during  the  preceding 


month.  For  example,  if  you  drove  3,000 
miles  for  the  preceding  month  (July), 
you  must  report  that  information  by  the 
15th  day  of  the  next  month  (August); 

(2)  The  number  of  daylight  hours  and 
the  number  of  nighttime  hours  you 
drove  a  CMV  during  the  preceding 
month.  For  example,  if  you  drove  170 
daylight  hours  and  50  nighttime  hours 
during  the  preceding  month  (July),  you 
must  report  that  information  by  the  15th 
day  of  the  next  month  (August);  and 

(3)  The  number  of  days  you  did  not 
drive  a  CMV  during  the  preceding 
month  For  example,  if  you  did  not 
drive  a  CMV  a  total  of  9  days  during  the 
preceding  month  (July),  you  must  report 
that  information  by  the  15th  day  of  the 
next  month  (August). 

Note4  The  monthly  report  should  be  mailed 
within  the  first  few  days  of  each  month  in 
order  to  ensure  that  the  report  will  be 
received  at  the  office  of  the  Hearing  Waiver 
Program  by  the  15th  day  of  each  moifth. 

If  the  answer  to  one  or  all  of  the  above 
questions  is  0.  then  state  "0"  or  "none", 
do  not  leave  any  question  unanswered 
or  it  will  be  considered  "Failure  to 
report."  and  your  waiver  is  in  jeopardy 
All  documentation  described  in  items 
(a)  through  (g)  above,  must  be  mailed  to 
the  Hearing  Waiver  Program,  400 
Seventh  Street,  SW.,  Washington.  DC 
20590.  Failure  to  submit  reports  within 
the  time  periods  described  above  may 
be  cause  for  revocation  of  the  waiver. 

Control  Group  Participants 

To  successfully  perform  the 
comparative  analysis  which  would  be 
used  to  establish  a  basis  for  rulemaking 
action,  a  control  group  of  drivers,  the 
same  size  as  or  larger  than  the  group  of 
waived  drivers,  is  necessary.         '' 
Consequently,  if  the  waiver  study 
program  proceeds,  the  FHWA  would 
seek  a  large  number  of  drivers  who  are 
currently  quaUfied  under  the  FMCSRs 
to  volunteer  for  the  control  group.  These 
volunteers  would  be  asked  to  submit  the 
same  demographic  and  work-related 
information  required  from  waiver 
applicants.  The  FHWA  seeks  the  . 
cooperation  of  all  motor  carriers,  owner- 
operators,  drivers,  trade  associations, 
and  labor  unions  to  encourage  drivers  to 
volunteer  for  participation  in  this  very 
important  study.  The  FHWA  would 
pursue  additional  outreach  efforts  to 
enlist  the  necessary  cooperation.  Those 
drivers  interested  in  participating  in  the 
control  group  should  notify  the  FHWA 
of  their  interest  by  writing  to  the  Waiver 
Program  Control  Group,  400  Seventh 
Street.  SW..  Washington.  DC  20590  or 


by  calling  1-800-832-5660  and  asking 
for  information  concerning  the  Waiver 
Program  Control  Group.  Following  such 
contact,  information  would  be  sent  to 
each  prospective  control  group 
volunteer. 

Those  drivers  who  voluntarily 
participate  in  the  control  group  would 
be  asked  to: 

(a)  Report  any  citation  for  a  moving 
violation  involving  the  operation  of  a 
CMV  to  the  Waiver  Program  Control 
Group  within  15  days  following 
issuance  (a  photostatic  copy  of  the 
citation  issued  will  meet  the  reporting 
requirement); 

(b)  Report  the  judicial  or 
administrative  disposition  of  such 
charge  to  the  Waiver  Program  Control 
Group  within  15  days  following  the 
notice  of  disposition; 

(c)  Report  any  accident  involvement 
whatsoever  while  operating  a  CMV  to 
the  Waiver  Program  Control  Group 
within  15  days  following  the  accident 
(include  State,  insurance  company,  and/ 
or  motor  carrier  accident  reports); 

(d)  Report  any  change  of  residential 
address  or  telephone  number  to  the 
Waiver  Program  Control  Group  within 
15  days  after  such  a  change; 

(e)  Report  any  change  of  employer, 
(include  name,  address,  and  telephone 
number  of  new  employer),  or  type  of 
vehicle  operated  to  the  Waiver  Program 
Control  Group  within  15  days  after  such 
a  change. 

(f)  Report  the  information  listed  below 
to  the  Waiver  Program  Control  Group  by 
the  15th  calendar  day  of  each  quarter. 
The  quarterly  report  should  be  mailed 
as  soon  after  the  first  day  of  each  quarter 
as  possible.  This  will  ensure  that  the 
report  will  be  received  at  the  office  of 
the  Driver  Waiver  Program  by  the  15th 
day  of  each  quarter. 

(1)  The  number  of  interstate/intrastate 
miles  spent  driving  a  commercial  motor 
vehicle  (CMV)  during  the  preceding 
quarter.  For  example,  you  drove  12,000 
miles  for  the  preceding  quarter  (three- 
month  period)  that  ended  on  June  30. 
This  information  must  be  reported  by 
the  15th  day  of  the  next  quarter  (July 
15); 

(2)  The  number  of  daylight  hours  and 
the  number  of  nighttime  hours  spent 
driving  a  CMV  during  the  preceding 
quarter.  For  example,  you  drove  500 
daylight  hours  and  150  nighttime  hours 
during  the  preceding  quarter  that  ended 
on  June  30.  This  information  must  be 
reported  by  the  15th  day  of  the  next 
quarter  (July  15);  and 
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(3)  The  number  of  days  not  spent 
driving  a  CMV  during  the  preceding 
quarter.  For  example,  you  did  not  drive 
a  CMV  a  total  of  26  days  during  the 
preceding  quarter  that  ended  on  June 
30.  This  information  must  be  reported 


by  the  15th  day  of  the  next  quarter  (July 
15). 

Authority:  49  U.S.C  3102;  49  U.S.Q  App. 
2505;  49  U.S.C.  504,  23  U.S.C  315,  and  49 
CFR  1.48. 


.  Issued  on:  December  6. 1993. 

Rodney  E.  SUler, 

Federal  Highway  Administrator. 

[PR  Doc  93-30505  Piled  12-14-93;  8:45  am] 
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Agricultural  Research  Service 
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Biotechnology  Risk  Assessment  Research 
Grants  Program;  Administrative 
Provisions;  Rule 
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DEPARTMENT  OF  AGRICULTURE 

Cooperative  State  Research  Servtee 

Agricultural  Research  Service 

7  CFR  Part  3415 

Biotechnology  Risk  Assessment 
Research  Grants  Program; 
Administrative  Provisions 

AGENCY:  Cooperative  State  Research 
Service  and  Agricultural  Research 
Service,  USDA. 
>     ACTION:  Final  rule. 

SUMMARY:  This  rulemaking  establishes 
part  3415  of  title  7,  subtitle  B,  chapter 
34  of  the  Code  of  Federal  Regulations, 
for  the  purpose  of  administering  within 
the  Cooperative  State  Research  Service 
(CSRS)  and  the  Agricultural  Research 
Service  (ARS)  a  Biotechnology  Risk 
Assessment  Research  Grants  Program 
(program)  to  be  conducted  under  the 
authority  of  section  1668  of  the  Food, 
Agriculture,  Conservation,  and  Trade 
Act  of  1990.  This  rule  establishes  the 
procedures  to  be  followed  annually  in 
the  solicitation  of  grant  preproposals 
an4 proposals,  the  evaluation  of  such 
proposals,  and  the  award  of  research 
grants  under  this  program. 
EFFECTIVE  DATE:  December  15, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terry  J.  Pacovsky,  Director,  Awards 
Management  Division.  Office  of  Grants 
and  Program  Systems,  Cooperative  S«ate 
Research  Service,  U.S.  Department  of 
Agriculture,  Ag  Box  2245,  Washington, 
DC  20250-2245.  Telephone:  (202)  401- 
5024. 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction 

The  Office  of  Management  and  Budget 
has  approved  the  information  collection 
requirements  contained  in  these 
regulations  at  7  CFR  part  3415  under  the 
provisioas  of  44  US.C.  chapter  35  and 
0MB  Document  No^  0624-0022  has 
been  assigned.  The  public  reporting 
burden  for  the  information  collections 
contained  in  these  regulations  is 
estimated  to  vary  from  V2  hour  to  3 
hours  per  response,  including  the  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  Department  of 
Agriculture,  Clearance  Officer,  OIRM  Ag 
Box  7630,  Washington,  DC  20250-7630: 
and  to  the  Office  of  Management  and 


Budget,  Paperwork  Reduction  Project 
(0MB  Document  No.  0524-0022), 
Washington,  DC  20503. 

Classification 

This  rule  has  been  reviewed  under 
Executive  Order  No.  12866,  and  it  has 
been  determined  that  it  is  not  a 
"signiHcant  regulatory  action"  rule 
because  it  will  not  have  an  annual  effect 
on  the  economy  of  $100  million  or  more 
or  adversely  and  materially  affect  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities. 
This  rule  will  not  create  any  serious 
inconsistencies  or  otherwise  interfere 
with  any  actions  taken  or  planned  by 
another  agency.  It  will  not  materially 
alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees  or  loan 
programs  and  does  not  raise  novel  ^gal 
or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
principles  set  forth  in  Executive  Order 
No.  12866.  In  addition,  it  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities  as  defined  in 
the  Regulatory  Flexibility  Act,  Pub.  L. 
96-534  (5  U.S.C.  601  et  seq.). 

Regulatary  Analysis 

Not  required  for  this  rulemaking. 
Environmental  Impact  Statement 

This  legulalioa  does  not  significantly 
afiect  the  environment.  Therefore,  an 
environmental  impact  statement  is  not 
required  under  the  National 
Environmental  Policy  Act  of  1969,  as 
amended  (42  U.S.C.  4321  et  seq.). 

Catalog  of  Federal  Domestic  A«istance 

The  Biotechnology  Risk  Assessment 
Research  Grants  Program  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.219.  For  reasons  set  forth 
in  the  Final  Rule-related  Notice  to  7 
CFR  part  3015,  subpart  V  (48  FR  29115, 
^me  24, 1983),  this  program  is  excluded 
from  the  scope  of  Executive  Order  No. 
12372  which  requires  intergovernmental 
consultation  with  State  and  local 
ofHcials. 

Background  and  Purpose 

Under  the  authority  of  section  166^  of 
the  Food,  Agriculture,  Conservation, 
and  Trade  Act  of  1990  (7  U.S.C  5921), 
the  Secretary  of  Agriculture  is 
authorized  to  make  grants  for 
environmental  assessment  research 
concerning  the  introduction  of 
genetically  engineered  organisms  into 
the  environment  to  any  public  or  private 
research  or  educational  institution  or 
organization.  7  CFR  2. 106(a)0e)  and  7 
CFR  2.107(aH37).  as  amended  (57  FR 


9649,  March  20, 1992),  delegate  this 
authority  to  the  Administrators  of  CSRS 
and  ARS.  The  Secretary  shall  withhold 
from  outlays  of  the  Department  for 
research  on  biotechnology,  as  defined 
and  determined  by  the  Secretary,  at 
least  one  percent  of  such  amount  for  the 
purpose  of  making  grants  under  this 
section  for  research  on  biotechnology 
risk  assessment. 

Previously,  Notices  were  published  in 
the  Federal  Register  annually 
announcing  the  availability  of  funds  for 
competitive  research  grants  and 
soliciting  proposals  under  this  program. 
In  addition,  the  annual  Notices  set  forth 
the  procedures  and  criteria  for  the 
evaluation  of  proposals  and  procedures 
and  conditions  relating  to  the  award  and 
administration  of  these  grants.  On 
March  1, 1993,  the  Department 
published  a  Notice  of  Proposed 
Rulemaking  in  the  Federal  Register  (58 
FR  11910)  which  proposed  to  establish 
and  codify  such  procedures,  criteria, 
and  conditions  to  be  employed  annually 
to  eliminate  the  need  to  publish 
annually  those  requirements.  The 
Notice  of  Proposed  Rulemaking  invited 
comments  from  interested  individuals 
pnd  organizations.  Written  comments 
were  requested  on  or  before  March  31, 
1993.  During  the  comment  period,  four 
responses  were  received.  No 
respondents  opposed  the  Notice  of 
Proposed  Rulemaking. 

Dieonsion  of  Comments 

One  respondent  provided  general 
support  of  the  Biotechnology  Risk 
Assessment  Research  Grants  Programs. 
No  change  in  the  rule  has  been  made  in 
response  to  this  comment. 

One  respondent  suggested  that  the 
program  support  research  in  the  area  of 
transgenic  beneficial  arthropods  that 
would  be  used  in  biological  control 
programs.  The  intent  of  the  authority  for 
this  program,  section  1668  of  the  Food, 
Agriculture,  Conservation,  and  Trade 
Act  of  1990  (7  U.S.C.  5921),  is  to 
include  the  priorities  of  the 
biotechnology  regulatory  agencies 
having  oversight  of  products  produced 
by  biolechnology  in  the  annual 
solicitation  of  applications.  Each  year 
the  research  areas  to  be  considered  for 
support  under  the  program  are 
synthesized  from  multiple  sources, 
taking  into  account  advances  in  science 
and  the  needs  of  the  regulatory  agencies. 
This  rulemaking,  which  governs  the 
procedures  and  criteria  for  evaluation  of 
proposals  and  procedures  and 
conditions  relating  to  the  award  and 
administration  of  grants,  and  which  is 
not  expected  to  be  revised  on  a  frequent 
ba$is,  is  not  the  appropriate  mechanism 
for  establishing  shifting  research  area 
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priorities:  rather,  the  annual  solicitation 
of  applications  will  establish  such 
priorities.  No  change  has  been  made  to 
the  rule  in  this  regard. 

One  respondent  expressed 
disappointment  in  comments  received 
from  a  review  panel  regarding  a 
proposal  that  had  been  submitted  under 
the  program  in  response  to  an  annual 
solicitation  of  applications.  Review 
panel  comments  are  provided  as  a 
courtesy  to  applicants  and  are  intended 
to  assist  applicants  in  revising  proposals 
so  that  they  may  have  greater  success  in 
the  competitive  process.  Since  the  rule 
does  not  prescribe  that  comments  be 
provided  to  applicants  and  since  it  is 
done  as  a  courtesy  to  applicants,  no 
change  has  been  made  to  the  rule  in  this 
regard. 

One  respondent  suggested  that 
wording  found  in  the  Background  and 
Purpose  section  of  the  Proposed 
Rulemaking  (58  FR  11910,  third 
column,  second  paragraph,  last 
sentence)  regarding  the  amount  of  funds 
withheld  from  the  outlays  of  the 
Department  for  research  on 
biotechnology  be  changed  from  ••*  •  • 
at  least  one  percent  of  such  amount  for 
the  purpose  of  making  grants  under  this 
section  for  research  on  biotechnology 
risk  assessment."  to  "*   "  *  not  more 
than  one  percent  of  such  amount 
•  *  ""This  language  regarding  the 
amount  of  funding  available  for  the 
program  is  directly  quoted  from  the 
authorizing  statute,  section  1668  of  the 
Food,  Agriculture,  Conservation,  and 
Trade  Act  of  1990  (7  U.S.C.  5921). 
Therefore,  the  Department  cannot 
change  this  formula  in  this  rule.  No 
change  has  been  made  to  the  rule  in  this 
regard. 

The  Department  also  has  made  a  few 
additional  clerical  changes  to  the 
proposed  rule  published  in  the  Federal 
Register  on  March  1, 1993. 

List  of  Subjects  in  7  CFR  Part  3415 

Grant  programs — agriculture.  Grants 
administration.  For  the  reasons  set  out 
in  the  preamble,  part  3415  is  added  to 
title  7,  subtitle  B,  chapter  XXXTV  of  the 
Code  of  Federal  Regulations  as  follows: 

CHAPTER  XXXiV— COOPERATIVE  STATE 
RESEARCH  SERVICE  AND  AGRICULTURAL 
RESEARCH  SERVICE.  DEPARTMENT  OF 
AGRICULTURE 

PART  3415— BIOTECHNOLOGY  RISK 
ASSESSMENT  RESEARCH  GRANTS 
PROGRAM 

Sulipart  A— General 

Sec 

3415.1  Applicability  of  regulations. 

3415.2  Definitions. 

3415.3  Eligibility  requirements. 


Sec. 

3415.4  How  to  apply  for  a  grant. 

3415.5  Evaluation  and  disposition  of 
applications. 

3415.6  Grant  awards. 

3415.7  Use  of  funds;  changes. 

3415.8  Other  Federal  statutes  and 
regulations  that  apply. 

3415.9  Other  conditions. 

Subpart  B— Scientific  Peer  Review  of  Grant 
Appllcatlona 

3415.10  Establishment  and  operation  of 
peer  review  groups. 

3415.11  Composition  of  peer  review  groups. 

3415.12  Conflicts  of  interest. 

3415.13  Availability  of  information. 

3415.14  Proposal  review. 

3415.15  Evaluation  factors. 

Authority:  5  U.S.C.  301  and  7  U  S.Q  5921. 

Subpart  A— General 

§3415.1    Appllcablilty  of  regulations. 

(a)  The  regulations  of  this  part  apply 
to  research  grants  awarded  under  the 
authority  of  section  1668  of  the  Food, 
Agriculture,  Conservation,  and  Trade 
Act  of  1990,  (7  U.S.C.  5921).  Grants 
awarded  under  this  section  will  support 
biotechnology  risk  assessment  research 
to  help  address  concerns  about  the 
effects  of  introducing  certain 
biotechnology  products  into  the 
environment  and  to  help  regulators 
develop  policies  concerning  the 
introduction  of  such  products.  Taking 
into  consideration  any  determinations 
made  through  consultations  with  such 
entities  as  the  Animal  and  Plant  Health 
Inspection  Service,  the  Forest  Service, 
the  Environmental  Protection  Agency, 
the  Office  of  Agricultural 
Biotechnology,  and  the  Agricultural 
Biotechnology  Research  Advisory 
Committee,  the  Administrators  of  CSRS 
and  ARS  shall  determine  and  announce, 
through  publication  of  a  Notice  in  such 
publications  as  the  Federal  Register, 
professional  trade  journals,  agency  or 
program  handbooks,  the  Catalog  of 
Federal  Domestic  Assistance,  or  any 
other  appropriate  means,  specific  areas 
of  research  for  which  preproposals  or 
proposals  will  be  solicited  and  the 
extent  that  funds  are  available  therefor. 

(b)  The  regulations  of  this  part  do  not 
apply  to  grants  awarded  by  the 
Department  of  Agriculture  under  any 
other  authority. 

§3415.2    Definitions. 

As  used  in  this  part: 

(a)  Ad  hoc  reviewers  means  experts  or 
consultants  qualified  by  training  and 
experience  in  particular  scientific  or 
technical  fields  to  render  special  expert 
advice,  through  written  evaluations  of 
grant  applications,  in  accordance  with 
the  provisions  of  this  part,  on  the 


scientific  or  technical  merit  of  grant 
apolicationstn  those  fields. 

(b)  Administrator  means  the 
Administrator  of  the  Cooperative  State 
Research  Service  (CSRS)  and/or  the 
Administrator  of  the  Agricultural 
Research  Service  (ARS)  and  any  other 
officer  or  employee  of  the  Department  of 
Agriculture  to  whom  the  authority 
involved  may  be  delegated. 

(c)  i4  warding  official  means  the 
Administrator  and  any  other  officer  or 
employee  of  the  Department  to  whom 
the  authority  to  issue  or  modify  grant 
instruments  has  been  delegated. 

(d)  Biotechnology  means  any 
technique  that  uses  living  organisms  (or 
parts  of  organisms)  to  make  or  modify 
products,  to  improve  plants  or  animals, 
or  to  develop  microorganisms  for 
specific  use.  The  development  of 
materials  that  mimic  molecular 
structures  or  functions  of  living  systems 
is  included. 

(3)  Budget  period  means  the  interval 
of  time  (usually  12  months)  into  which 
the  project  period  is  divided  for 
budgetary  and  reporting  purposes. 

(f)  Department  means  the  Department 
of  Agriculture. 

(g)  Grant  means  the  award  by  the 
Administrator  of  funds  to  a  grantee  to 
assist  in  meeting  the  costs  of 
conducting,  for  the  benefit  of  the  public, 
an  identified  project  which  is  intended 
and  designed  to  establish,  discover, 
elucidate,  or  confirm  information  or  the 
underlying  mechanisms  relating  to  a 
research  program  area  identified  in 
program  solicitation. 

(h)  Grantee  means  the  entity 
designated  in  the  grant  award  document 
as  the  responsible  legal  entity  to  whom 
a  grant  is  awarded  under  this  part. 

(i)  Peer  review  group  means  an 
assembled  group  of  experts  or 
consultants  qualified  by  training  and 
experience  in  particular  scientific  or 
technical  fields  to  give  expert  advice,  in 
accordance  with  the  provisions  of  this 
part,  on  the  scientific  and  technical 
merit  of  grant  applications  in  those 
fields. 

(j)  Principal  investigator  means  a 
single  individual  who  is  responsible  for 
the  scientific  and  technical  direction  of 
the  project,  as  designated  by  the  grantee 
in  the  grant  application  and  approved 
by  the  Administrator. 

(k)  Project  means  the  particular 
activity  within  the  scope  of  one  or  more 
of  the  research  program  areas  identified 
in  the  annual  program  solicitation  that 
is  supported  by  a  grant  under  this  part. 

(I)  Project  period  means  the  total  time 
approved  by  the  Administrator  for 
conducting  the  proposed  project  as 
outlined  in  an  approved  grant 
application. 
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(m)  Research  means  any  systematic 
study  directed  toward  new  or  fuUei 
knowledge  and  understanding  of  the 
subject  studied. 

(n)  M^odology  means  the  prefect 
approach  to  be  followed  to  carry  out  the 
protect. 


$3415w9    ENglwmy  requtfBments. 

(a)  Ejccept  where  otherwise  prohibited 
by  law,  any  public  or  private  research  or 
educational  institution  or  organization 
shall  be  eligible  to  apply  for  and  to 
receive  a  grant  award  under  this  part, 
provided  that  the  applicant  qualifies  as 
a  responsible  grantee  under  the  criteria 
set  forth  in  paragraph  (b)  of  this  section. 

(b)  To  qualify  as  responsible,  an 
applicant  must  meet  the  following 
standards  as  they  relate  to  a  particular 
project: 

(1)  Adequate  financial  resources  for 
performance,  the  necessary  experience, 
organizational  and  technical 
qualifications,  and  facilities,  or  a  Tirm 
commitment,  arrangement,  or  ability  to 
obtain  same  (including  by  proposed 
subagreements); 

(2)  Ability  to  comply  with  the 
proposed  or  required  completicxi 
schedule  for  the  project; 

(3)  Satisfactory  record  of  integrity, 
judgment,  and  performance,  including, 
in  particular,  any  prior  performance 
under  grants  or  contracts  from  the 
Federal  government; 

(4)  Adequate  financial  management 
system  and  audit  procedures  that 
provide  efficient  and  effective 
accountability  and  control  of  all  funds, 
property,  and  other  assets;  and 

(5)  Otherwise  be  qualified  and  eligible 
to  receive  a  grant  under  the  applicable 
laws  and  regulations. 

(c)  Any  applicant  who  is  determined 
to  be  not  responsible  will  be  notified  in 
writing  of  such  finding  and  the  basis 
therefor. 

§3415l4    How  to  ^iply  for  a  grant 

(a)  A  program  solicitation  will  be 
prepared  and  announced  through 
publications  such  as  the  Federal 
Register,  professional  trade  journals, 
agency  or  program  handbooks,  the 
Catalog  of  Federal  Domestic  Assistance, 
or  any  other  appropriate  means,  as  early 
as  practicable  each  fiscal  year. 

The  Department  may  elect  to  solicit 
preproposals  each  fiscal  year  in  order  to 
eliminate  from  consideration  proposed 
research  that  does  not  address  narrowly 
focused  program  objectives.  A 
preproposal  will  be  limited  in  length  (in 
comparison  to  a  full  proposal)  to 
alleviate  waste  of  time  and  effort  by 
applicants  in  the  preparation  of 
proposals  and  USDA  staff  in  the  review 
of  proposals.  If  the  Department  solicits 


preproposals  through  publication  of  the 
annual  program  solicitation,  the 
Department  does  not  anticipate 
publishing  a  subsequent  solicitation  for 
full  proposals.  Applicants  submitting 
preproposals  deemed  appropriate  to  the 
objectives  of  this  program  as  set  out  in 
the  annual  solicitation  will  be  requested 
to  submit  full  proposals;  the  full 
proposals  will  then  be  evaluated  in 
accordance  with  §  3415.5  through 
§3415.15  of  this  part. 

The  annual  program  solicitation  vtrill 
contain  information  sufficient  to  enable 
applicants  to  prepare  preproposals  or 
full  proposals  under  this  program  and 
will  be  as  complete  as  possible  with 
respect  to: 

(1)  Descriptions  of  the  specific 
research  areas  that  the  Department 
proposes  to  support  during  the  fiscal 
year  involved,  including  anticipated 
fundstobeavrarded;  '' 

(2)  Eligibility  requirements; 

(3)  Ofaiaining  application  kits; 

(4)  I>eadline  dates  for  submission  of 
preproposal  or  proposal  packages; 

(5)  Name  and  mailing  address  to  send 
preproposals  or  proposals: 

(6)  Number  of  copies  to  submit;  and 

(7)  Special  requirements. 

(b)  Application  Kit.  An  Application 
Kit  will  be  roade^vailable  to  any 
potential  grant  applicant  who  requests  a 
copy.  This  kit  contains  required  forms, 
certifications,  and  instructions 
applicable  to  the  submission  of  grant 
preproposals  or  proposals. 

(c)  Format  for  preproposals.  As  stated 
above,  the  Department  may  elect  to 
solicit  preproposals  under  this  program. 
Unless  otherwise  indicated  by  the 
Department  in  the  annual  program    j 
solicitation,  the  follov*ing  general 
format  applies  for  the  preparation  of 
preproposals: 

(1 )  "Application  for  Funding  (Form 
CSRS-66J)".  All  preproposals 
submitted  by  eligible  applicants  should 
contain  an  "Application  for  Funding", 
Form  CSRS-661,  y»hich  most  be  signed 
by  the  proposing  principal 
investigalorfs)  and  endorsed  by  the 
cognizant  authorized  oi^ganizational 
representative  who  possesses  the 
necessary  authority  to  ctMnmit  the 
applicant's  time  and  other  relevant 
resources.  The  title  of  the  proposal  must 
be  brief  (80-character  maximum],  yet 
represent  the  major  thrust  of  the  project. 
Because  tliis  title  will  be  used  to 
provide  information  to  thoae  who  may 
not  be  familiar  with  the  proposed 
project,  highly  technical  words  or 
phraseology  should  be  avoided  where 
possible.  In  addition,  phrases  sudt  as 
"investigation  of  and  "research  on" 
should  not  be  used. 


(2)  Pro/ect  summary.  Each 
preproposal  must  contain  a  pn^ect 
summary,  the  text  of  which  may  not 
exceed  three  (3)  single-  or  double- 
spaced  pages.  The  Department  reserves 
the  option  of  not  forwarding  for  further 
consideration  a  preproposal  in  which 
the  project  summary  f>age  limit  is 
exceeded.  The  project  summary  is  not 
intended  for  the  general  reader; 
consequently,  it  may  contain  technical 
language  comprehensible  primarily  by 
persons  in  disciplines  relating  to  the 
food  and  agricultural  sciences.  The 
proiect  summary  should  be  a  self- 
contained  specific  description  of  the 
activity  to  be  undertaken  and  should 
focus  on: 

(i)  Overall  project  goal(sl  and 
supporting  objectives; 

(ii)  Plans  to  accomplish  project 
goaUs);  and 

(iii)  Relevance  or  significance  of  the 
project  to  United  States  agriculture. 

(3)  Budget.  A  budget  detailing 
requested  support  for  the  proposed 
project  period  must  be  included  in  each 
preproposal.  A  copy  of  the  form  which 
must  be  used  for  this  purpose,  along 
with  instructions  for  completion,  is 
included  in  the  Application  Kit 
identified  under  §34 15.4(b)  of  this  part 
and  may  be  reproduced  as  needed  by 
applicants.  Funds  may  be  requested 
under  any  of  the  categories  listed  on  the 
budget  form,  provided  that  the  item  or 
service  for  which  support  is  requested 
may  be  identified  as  necessary  for 
successful  conduct  of  the  proposed 
project,  is  allowable  under  applicable 
Federal  cost  principles,  and  is  not 
prohibited  under  any  applicable  Federal 
statute. 

(4)  Special  reauirements. 

(i)  The  annual  program  solicitation 
will  describe  any  special  preproposal 
submission  requirements,  such  as  paper 
size  or  type  pitch  to  be  used  in  the 
preparation  of  preproposals.  The 
solicitation  will  also  describe  special 
program  requirements,  such  as 
conference  attendance  or  electronic 
project  reporting,  for  which  applicants 
may  allocate  funds  when  preparing 
proposed  budgets. 

(ii)  By  signing  the  "Application  for 
Funding"  identified  under  §  3415.4(cKl) 
in  its  submission  of  a  preproposal,  the 
applicant  is  certifying  compliance  with 
the  restrictions  on  the  use  of 
appropriated  funds  for  kibbying  set  out 
in  7  CFR  part  3018. 

(5)  Evaluation  of  preproposals. 
Preproposals  shall  be  evaluated  to 
determine  whether  the  substance  of  the 
proposed  project  is  appropriate  to  the 
objectives  of  this  program  as  set  out  in 
the>annual  program  solicitation. 
Subsequently,  the  Administrator  shall 
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request  fiiU  proposals  from  those 
applicants  proposing  projects  deemed 
appropriate  to  die  dijectives  at  this 
program  as  set  out  in  the  annual 
program  solicitation.  Such  proposals 
shall  conform  to  the  format  for  full 
proposals  set  out  below  and  shall  be 
evaluated  in  accordance  with  §3415.5 
throu^  §3415.15  of  this  part. 

(d)  Formal  for  full  proposttls.  Unless 
otherwise  indicated  by  the  Department 
in  the  annual  program  solicitation,  the 
following  general  format  applies  for  the 
preparation  of  full  proposals  imder  this 
program: 

(1)  "Application  for  Funding"  (Form 
CSRS-661}.  All  ftill  proposals  submitted 
by  eligible  apphcants  should  contain  an 
Application  for  Funding",  Form  CSRS- 
661,  which  must  be  signed  by  the 
proposed  principal  investigator(s)  and 
endorsed  by  the  cognizant  authorized 
organizational  representative  who 
possesses  the  necessary  authority  to 
commit  the  apphcant's  time  and  other 
relevant  resources.  Investigators  who  do 
not  sign  the  full  proposal  cover  sheet 
will  not  be  listed  on  the  grant  document 
in  the  event  an  award  is  made.  The  title 
of  the  proposal  must  be  brief  (80- 
character  maximum),  yet  represent  The 
major  emphasis  of  the  project.  Because 
this  title  will  be  used  to  provide 
information  to  those  who  may  not  be 
familiar  with  the  proposed  project, 
highly  technical  words  or  phraseology 
should  be  avoided  where  possible.  In 
addition,  phrases  such  as  "investigation 
of  or  "research  on"  should  not  be  used. 

(2)  Project  summary.  Each  full 
proposal  must  contain  a  project 
summary,  the  length  of  which  may  not 
exceed  tfiree  (3)  single-  or  double- 
spaced  pages.  This  summary  is  not 
intended  for  the  general  reader; 
consequently,  it  may  contain  technical 
language  compiehensiMe  primarily  by 
persons  in  disciplines  relating  to  the 
food  and  agricnhinal  sciences.  The 
project  summary  should  be  a  self- 
contained,  specific  description  of  the 
activity  to  bo  undertaken  and  should 
focus  on: 

(i)  Overall  project  goal(s)  and 
supporting  objectives; 

(ii)  Plans  to  accomplish  project 
goai(s);  and 

(iii)  Relevance  m  significance  of  the 
project  to  United  States  agriculture. 

(3)  Project  description.  The  specific 
aims  of  the  project  must  be  included  in 
all  proposal*.  The  text  of  the  prefect 
description  aaay  not  exceed  15  single-  or 
double-spaced  pages.  The  Department 
reserves  the  option  of  not  forwarding  for 
further  consideration  proposals  in 
whkfa  the  proiact  descripition  exceeds 
this  page  limit.  The  project  description 
must  contaiD  the  following  components: 


(i)  Introduction.  A  dear  statement  of 
the  long-term  goal(s)  and  supporting 
objectives  of  the  proposed  project 
should  prefece  the  project  description. 
The  most  significant  published  work  in 
the  field  under  consideration,  including 
the  work  of  key  project  personnel  on  the 
current  application,  should  be  reviewed. 
The  current  status  of  re^arch  in  the 
particular  scientific  field  also  should  be 
described.  All  woric  cited,  including  that 
of  key  personnel,  should  be  referenced. 

(ii)  Progress  report.  If  the  proposal  is 
a  renewal  of  an  existing  project 
supported  under  this  program,  include 
a  clearly  marked  performance  report 
describing  results  to  date  from  the 
previous  award.  This  section  should 
contain  the  folloMring  information: 

(A)  A  comperison  of  actual 
accomplishments  with  the  goals 
established  for  the  previous  award; 

(B)  The  reasons  established  goals  were 
not  met,  if  applicable;  and 

(C)  A  listing  of  any  publications 
resulting  from  the  award.  Copies  of 
reprints  or  preprints  may  be  appended 
to  the  proposal  if  desired. 

(4)  Bationafe  and  significance.  Present 
concisely  the  rationale  behind  the 
proposed  project.  The  objectives' 
specific  relationship  and  relevance  to 
the  area  in  which  an  application  is 
submitted  and  the  objectives'  specific 
relationrfiip  and  relevance  to  potential 
regulatory  issues  of  United  States 
biotechnology  research  should  be 
shown  clearly.  Any  novel  ideas  or 
contributions  that  the  proposed  project 
offers  also  shoold  be  discussed  in  this 
section. 

(5)  Experimental  plan.  The 
hypotheses  or  questions  being  asked 
and  the  methodology  to  be  applied  to 
the  proposed  project  should  be  stated 
explicitly.  Specificalfy.  this  section 
must  include: 

(i)  A  description  of  the  investigations 
and/or  experiments  proposed  and  the 
sequence  in  which  the  investigations  or 
experiments  are  to  be  performed; 

(ii)  Techniques  to  be  used  in  carrying 
out  the  proposed  project,  including  the 
feasibility  of  the  techniques; 

(iii)  Results  expected: 

(iv)  Mearts  by  which  experimental 
data  will  be  analyzed  or  interpreted; 

(v)  Pitfalls  that  may  be  encountered; 

(vi)  Limitations  to  proposed 
procedures;  and 

(vii)  Tentative  schedule  for 
conducting  major  steps  involved  in 
these  investigations'  and/or  experiments. 

In  describing  the  experimental  plan, 
the  apfrficant  must  explain  folfy  any 
materials,  procednres,  situations,  or 
activities  that  may  be  hazardous  to 
personnel  (whether  or  not  they  are 
directfy  related  to  a  particular  phase  of 


the  proposed  project),  along  with  an 
outline  of  precautions  to  be  exercised  to 
avoid  or  mitigate  the  effects  of  such 
hazards. 

(6)  Facilities  and  equipment.  AH 
facilities  and  major  items  of  equipment 
that  are  available  for  use  or  assignment 
to  the  proposed  research  project  during 
the  reqoested  period  of  support  should 
be  described.  In  addition,  items  of 
nonexpendable  equipment  necessary  to 
conduct  and  successfully  conclodc  the 
proposed  project  should  be  listed. 

(7)  Colhbomtive  arrangements.  If  the 
nature  of  the  proposed  project  requires 
collaboration  or  subcontractuat 
arrangements  with  other  research 
scientists,  corporations,  organizations, 
agencies,  or  entities,  the  applicant  must 
identify  the  collaboratoris)  and  provide 
a  full  explanation  of  the  nature  of  the 
collaboration.  Evidence  (i.e.,  letters  of 
intent)  should  be  provided  to  assure 
peer  reviewers  that  the  collaborators 
involved  have  agreed  to  render  this 
service.  In  addition,  the  proposal  must 
indicate  whether  or  not  such  a 
collaborative  arrangement(s)  has  the 
potential  for  confKct(s)  of  interest. 

(8)  Personnel  support.  To  assist  peer 
reviewers  in  assessing  the  competence 
and  experience  of  the  proposed  project 
staff,  key  personnel  who  will  be 
involved  in  the  proposed  project  must 
be  identified  deariy.  For  each  principal 
investigator  involved,  and  for  all  senior 
associates  and  other  professional 
personnel  who  expect  to  work  on  the 
project,  wrhether  or  not  funds  are  sought 
for  their  support,  the  following  should 
be  included: 

(i)  An  estimate  of  the  time 
commitments  necessary; 

(ii)  Curriculum  vitae.  The  curriculum 
vitae  should  be  limited  to  a  presentation 
of  academic  and  research  credentials, 
e.g.,  educational,  employment  and 
professional  history,  and  honors  and 
awards.  Unless  pertinent  to  the  project, 
to  personal  status,  or  to  the  status  of  the 
organization,  meetings  attended, 
seminars  given,  or  personal  data  such  as 
birth  date,  marital  status,  or  community 
activities  should  not  be  included.  The 
vitae  shall  be  no  more  than  two  pages 
each  in  length,  excluding  the 
publication  fists.  The  Department 
reserves  the  option  of  not  forwarding  for 
further  consideration  a  proposal  in 
which  each  vitae  exceeds  the  two-page 
limit;  and 

(iii)  Publication  List(s).  A 
chronological  Kst  of  all  publications  in 
referred  journals  during  the  past  five 
years,  including  those  in  press,  must  be 
provided  for  each  professional  project 
member  for  whom  a  curriculum  vitae  is 
provided.  Authors  ^ould  be  listed  in 
the  same  order  as  they  appear  on  each 
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paper  cited,  along  with  the  title  and 
complete  reference  as  these  items 
usually  appear  in  journals. 

(9)  Buaget.  A  detailed  budget  is 
required  for  each  year  of  requested 
support.  In  addition,  a  summary  budget 
is  required  detailing  requested  support 
for  the  overall  project  period.  A  copy  of 
the  form  which  must  be  used  for  this 
purpose.  Form  CSRS-55,  along  with 
instructions  for  completion,  is  included 
in  the  Application  Kit  identiHed  under 
§  3415.4(b)  of  this  part  and  may  be 
reproduced  as  needed  by  applicants. 
Funds  may  be  requested  under  any  of 
the  categories  listed,  provided  that  the 
item  or  service  for  which  support  is 
requested  may  be  identified  as 
necessary  for  successful  conduct  of  the 
proposed  project,  is  allowable  under 
applicable  Federal  cost  principles,  and 
is  not  prohibited  under  any  applicable 
Federal  statute. 

(10)  Research  involving  special 
considerations.  A  number  of  situations 
encountered  in  the  conduct  of  research 
require  special  information  and 
supporting  documentation  before 
funding  can  be  approved  for  the  project. 
If  any  such  situation  is  anticipated,  the 
propo^l  must  so  indicate.  It  is  expected 
that  a  significant  number  of  proposals 
will  involve  the  following: 

(i)  Recombinant  UNA  and  RNA 
molecules.  All  key  personnel  identified 
in  a  proposal  and  all  endorsing  officials 
of  a  proposed  performing  entity  are 
required  to  comply  with  the  guidelines 
established  by  the  National  Institutes  of 
Health  entitled,  "Guidelines  for 
Research  Involving  Recombinant  DNA 
Molecules."  as  revised.  The  Application 
Kit,  identified  above  in  §  3415.4(b), 
contains  a  form  which  is  suitable  for 
such  certification  of  compliance  (Form 
CSRS-662). 

(ii)  Human  subjects  at  risk. 
Responsibility  for  safeguarding  the 
rights  and  welfare  of  human  subjects 
used  in  any  proposed  project  supported 
■with  grant  funds  provided  by  the 
Department  rests  with  the  performing 
entity.  Regulations  have  been  issued  by 
the  Department  under  7  CFR  Part  Ic. 
Protection  of  Human  Subjects.  In  the 
event  that  a  project  involving  human 
subjects  at  risk  is  recommended  for 
award,  the  applicant  will  be  required  to 
submit  a  statement  certifying  that  the 
project  plan  has  been  reviewed  and 
approved  by  the  Institutional  Review 
Board  at  the  proposing  organization  or 
institution.  The  Application  Kit, 
identified  above  in  §  3415.4(b),  contains 
a  form  which  is  suitable  for  such 
certification  (Form  CSRS-662). 

(iii)  Experimental  vertebrate  animal 
care.  The  responsibility  for  the  humane 
care  and  treatment  of  any  experimental 


vertebrate  animal,  which  has  the  same 
meaning  as  "animal"  in  section  2(g)  of 
the  Animal  Welfare  Act  of  1966,  as 
amended  (7  U.S.C.  2132(g)),  used  in  any 
project  supported  with  grant  funds  rests 
with  the  performing  organization.  In 
this  regard,  all  key  personnel  associated 
with  any  supported  project  and  all 
endorsing  officials  of  the  proposed 
performing  entity  are  required  to 
comply  with  the  applicable  provisions 
of  the  Animal  Welfare  Act  of  1966,  as 
amended  (7  U.S.C  2131  et  seq.)  and  the 
regulations  promulgated  thereunder  by 
the  Secretary  of  Agriculture  in  9  CFR 
parts  1,  2,  3,  and  4.  The  applicant  must 
submit  a  statement  certifying  that  the 
proposed  project  is  in  compliance  with 
the  aforementioned  regulations,  and  that 
the  proposed  project  is  either  under 
review  by  or  has  been  reviewed  and 
approved  by  an  Institutional  Animal 
Care  and  Use  Committee.  The  , 

Application  Kit,  identified  above  in 
§  3415.4(b),  contains  a  form  which  is 
suitable  for  such  certification  (Form 
CSRS-662). 

(11)  Current  and  pending  support.  All 
proposals  must  list  any  other  current 
public  or  private  research  support 
(including  in-house  support)  to  which 
key  personnel  identified  in  the  proposal 
have  committed  portions  of  their  time, 
whether  or  not  salary  support  for  the 
person(s)  involved  is  included  in  the 
budget.  Analogous  information  must  be 
provided  for  any  pending  proposals  that 
are  being  considered  by,  or  that  will  be 
submitted  in  the  near  future  to,  other 
possible  sponsors,  including  other 
USDA  programs  or  agencies.  Concurrent 
submission  of  identical  or  similar 
proposals  to  other  possible  sponsors 
will  not  prejudice  proposal  review  or  j 
evaluation  by  the  Administrator  or 
experts  or  consultants  engaged  by  the 
Administrator  for  this  purpose. 
However,  a  proposal  that  duplicates  or 
overlaps  substantially  with  a  proposal 
already  reviewed  and  funded  (or  that 
will  be  funded)  by  another  organization 
or  agency  will  not  be  funded  under  this 
program.  The  Application  Kit,  identified 
above  in  §  3415.4(b).  contains  a  form   • 
which  is  suitable  for  listing  current  and 
pending  support  (Form  CSRS-663). 

(12)  Additions  to  project  description. 
Each  project  description  is  expected  by 
the  Administrator,  the  members  of  peer 
review  groups,  and  the  relevant  program 
stafl^to  be  complete  while  meeting  the 
page  limit  established  in  §3415. 4(d)(3). 
However,  if  the  inclusion  of  additional 
information  is  necessary  to  ensure  the 
equitable  evaluation  of  the  proposal 
(e.g.,  photographs  that  do  not  reproduce 
well,  reprints,  and  other  pertinent 
materials  that  are  deem.ed  to  be 
unsuitable  for  inclusion  in  the  text  of 


the  proposal),  the  number  of  copies 
submitted  should  match  the  number  of 
copies  of  the  application  requested  in 
the  program  solicitation.  Each  set  of 
such  materials  must  be  identified  with 
the  name  of  the  submitting  organization, 
and  the  name(s)  of  the  principal 
investigator(s).  Information  may  not  be 
appended  to  a  proposal  to  circumvent 
page  limitations  prescribed  for  the 
project  description.  Extraneous 
materials  will  not  be  used  during  the 
peer  review  process. 

(13)  Organizational  management 
information.  Specific  management 
information  relating  to  an  applicant 
shall  be  submitted  on  a  one-time  basis 
prior  to  the  award  of  a  grant  identified 
under  this  Part  if  such  information  has 
not  been  provided  previously  under  this 
or  another  program  for  which  the 
sponsoring  agency  is  responsible.  The 
Department  will  contact  an  applicant  to 
request  organizational  management 
information  once  a  proposal  has  been 
recommended  for  funding. 

S  34 1 5.5    Evaluation  and  disposition  of 
applications. 

(a)  Evaluation.  All  proposals  received 
from  eligible  applicants  and  submitted 
in  accordance  with  deadlines 
established  in  the  annual  program 
solicitation  shall  be  evaluated  by  the 
Administrator  through  such  officers. 
employees,  and  others  as  the 
Administrator  determines  are  uniquely 
qualified  in  the  areas  of  research 
represented  by  particular  projects.  To 
assist  in  equitably  and  objectively 
evaluating  proposals  and  to  obtain  the 
best  possible  balance  of  viewpoints,  the 
Administrator  shall  solicit  the  advice  of 
peer  scientists,  ad  hoc  reviewers,  or 
others  who  are  recognized  specialists  in 
the  areas  covered  by  the  applications 
received  and  whose  general  roles  are 
defined  in  §3415.2.  Specific  evaluations 
will  be  based  upon  the  criteria 
established  in  subpart  B,  §  3415.15, 
unless  CSRS  and/or  ARS  determine  that 
different  criteria  are  necessary  for  the 
proper  evaluation  of  proposals  in  one  or 
more  specific  program  areas,  or  for 
specific  types  of  projects  to  be 
supported,  and  announces  such  criteria 
and  their  relative  importance  in  the 
annual  program  solicitation.  The 
overriding  purpose  of  these  evaluations 
is  to  provide  information  upon  which 
the  Administrator  may  make  an 
informed  judgment  in  selecting 
proposals  for  support.  Incomplete, 
unclear,  or  poorly  organized 
applications  will  work  to  the  detriment 
of  applicants  during  the  peer  evaluation 
procQ^.  To  ensure  a  comprehensive 
evaluation,  all  applications  should  be 
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vmtte'n  with  the  care  and  thoroughness 
accorded  papers  toe  puUication. 

fb)  DispositioiL  On  the  basis  of  the 
Administiator's  evaluation  of  an 
application  in  accordance  with 
paragraph  (a)  of  this  section,  the 
Administrator  will  (1)  approve  support 
using  currently  available  funds,  (2)  defer 
support  due  to  lack  of  funds  or  a  need 
for  further  evaluation,  or  (3)  disapprove 
support  for  the  proposed  project  in 
whole  or  in  part  With  respect  to 
approved  projects,  the  Administrator 
will  determine  the  project  period 
(subject  to  extension  as  provided  in 
§  3415.7(c))  during  which  the  project 
may  be  supported.  Any  deferral  or 
disapproval  of  an  application  will  not 
preclude  its  reconsideration  or  a 
reapplication  during  subsequent  fiscal 
years. 

§  341 5.6    Grants  awards. 

(a)  General.  Within  the  limit  of  funds 
available  for  such  purpose,  the  awarding 
official  of  CSRS  or  ARS  shall  make 
grants  to  those  responsible,  eligible 
applicants  whose  proposals  are  judged 
most  meritorious  in  the  announced 
program  areas  under  the  evaluation 
criteria  and  procedures  set  forth  in  this 
part.  The  date  specified  by  the 
Administrator  as  the  effective  date  of 
the  grant  shall  be  no  later  than 
September  30  of  the  Federal  fiscal  year 
in  which  the  project  is  approved  for 
support  and  fimds  are  appropriated  for 
such  purpose,  imless  otherwise 
permitted  by  law.  It  should  be  noted 
that  the  project  need  not  be  initiated  on 
the  grant  effective  date,  but  as  soon 
thereafter  as  practicable  so  that  project 
goals  may  be  attained  within  the  funded 
project  period.  Ail  funds  granted  by 
CSRS  or  ARS  under  this  Part  shall  be 
expended  solely  for  the  purpose  for 
which  the  funds  are  granted  in 
accordance  with  the  approved 
application  and  budget,  the  regulations 
of  this  part,  the  terms  and  conditions  of 
the  award,  the  applicable  Federal  cost 
principles,  and  the  Department's 
assistance  regulations  (part  3015  and 
part  3016  of  this  title). 

(b)  Grant  award  document  and  notice 
of  grant  award. 

(1)  Grant  award  document.  The  grant 
award  document  shall  include  at  a 
minimum  th«  follovrine: 

(i)  Legal  name  and  address  of 
performing  organization  or  institution  to 
whoa  the  Adininistrator  has  awarded  a 
grant  under  the  terms  of  this  Part; 

(ii)  Title  of  unrject, 

(iii)  Name(s)  and  address(es)  of 
principal  iBvestigBtoris)  chosen  to  direct 
and  control  a(>proved  activities; 

(iv)  IdeBtifyuig  pant  number  assigned 
by  the  Department; 


(v)  ProfBct  period,  ^>ecifying  the 
amount  of  time  the  Department  intends 
to  support  the  project  without  requiring 
recoometition  for  fonds; 

(vi)  Total  amount  of  Departmental 
financial  assistance  approved  by  the 
Administrator  during  the  project  period; 

(vii)  Legal  autborityliesj  under  which 
the  grant  b  awarded; 

(viii)  Approved  budget  plan  for 
categorizing  allocable  project  funds  to 
accomplish  the  stated  purpose  of  the 
grant  award;  and 

(ix)  Other  information  or  provisions 
deemed  necessary  by  CSRS  or  ARS  to 
carry  out  their  respective  granting 
activities  or  to  accompUsh  the  purpose 
of  a  particular  grant. 

(2)  Notice  of  grant  award.  The  notice 
of  grant  award,  in  the  form  of  a  letter, 
will  be  prepared  and  will  provide 
pertinent  instructions  or  information  to 
the  grantee  that  is  not  included  in  the 
grant  award  document 

(c)  Types  of  gran',  instruments.  The 
major  t3rpes  of  grant  nstnunents  shall 
be  as  follows: 

(1)  New  grant  This  is  a  grant 
instrument  by  which  CSRS  or  ARS 
agrees  to  support  a  specified  level  of 
effort  for  a  proiect  that  generally  has  not 
been  supported  previously  under  this 
program.  This  type  of  grant  is  appuoved 
on  the  basis  of  peer  review 
reconnnendatioa. 

(2)  Renewal  grant  This  is  a  grant 
instrument  by  which  CSRS  or  ARS 
agrees  to  provide  additional  funding  for 
a  project  period  beyond  that  approved 
in  an  original  or  amended  award.  When 
a  renewal  application  is  submitted,  it 
should  include  a  summary  of  progress 
to  date  from  the  previous  granting 
period.  A  renewal  grant  sbtall  be  based 
upon  new  application,  de  novo  peer 
review  and  stafl' evaluation,  new 
recommendation  and  approval,  and  a 
new  award  action  reflecting  that  the 
grant  has  been  renewed. 

(3)  Supplemental  grant.  This  is  an 
instrument  by  which  CSRS  or  ARS 
agrees  to  provide  small  amounts  of 
additional  funding  uiuler  a  new  or 
renewal  grant  as  specified  in  paragraphs 
(c)(1)  and  (c)(2)  of  this  section  and  may 
involve  a  short-term  (usually  six  months 
or  less)  extension  of  the  project  period 
beyond  thai  approved  in  an  original  or 
amended  award.  A  supplement  is         . 
awarded  only  if  required  to  assure 
adequate  completion  f>f  the  original 
scope  of  work  and  if  there  is  sufficient 
justification  to  warrant  such  action.  A 
request  of  this  nature  norEoally  will  not 
require  additional  peer  review. 

(d)  Funding  mecnaniswt.  The  two 
mechanisms  by  which  CSRS  or  ARS 
may  elect  to  award  new,  renewal,  and 
supplemental  grants  are  as  follows: 


(1)  Standard  grant  This  is  a  funding 
mechanism  wfaiseby  CSRS  or  ARS 
agrees  to  support  a  specified  levd  of 
effort  for  a  predetermined  time  period 
without  the  announced  intention  of 
providing  additional  support  at  a  future 
date. 

(2)  Continuation  grant  This  is  a 
fuiwiing  mechanism  whereby  CSRS  or 
ARS  agrees  to  support  a  specified  level 
of  effort  for  a  predetermined  period  of 
time  with  a  statement  of  intention  to 
provide  additional  support  at  a  future 
date,  provided  that  performance  has 
been  satisfactory,  appropriations  are 
available  for  this  purpose,  and 
continued  support  would  be  in  the  best 
interests  of  the  Federal  government  and 
the  public  This  kind  of  mechanism 
normally  will  be  awarded  for  an  initial 
one-year  period,  and  any  subsequent 
continuation  project  grants  also  will  be 
awarded  in  one-year  increments.  The 
award  of  a  continuation  project  grant  to 
fund  an  initial  or  succeeding  budget 
period  does  not  constitute  an  obligation 
to  fund  any  subsequent  budget  period. 
Unless  prescribed  othervk'ise  bj'  CSRS  or 
ARS,  a  grantee  must  subject  a  separate 
application  for  continued  support  for 
each  subsequent  fiscal  year.  Requests  for 
such  continued  support  must  be 
subm.itted  in  duplicate  at  least  three 
months  prior  to  the  expiration  date  of 
the  budget  period  currently  being 
funded.  Decisions  regarding  continued 
support  and  the  actual  funding  levels  of 
such  support  in  future  jrears  usually 
will  be  made  administratively  after 
consideration  of  such  fectors  as  the 
grantee's  progress  and  management 
practices  and  the  availability  of  funds. 
Since  initial  peer  reviews  are  based 
upon  the  full  term  and  scope  of  the 
original  grant  application,  additional 
evaluations  of  this  type  generally  are  not 
required  prior  to  successive  years' 
support.  However,  in  unusual  cases 
(e.g.,  when  the  nature  of  the  project  or 
key  personnel  change  or  when  the 
amount  of  future  support  requested 
substantially  exceeds  the  grant 
application  originally  reviewed  and 
approved),  additional  reviews  may  be 
required  prior  to  approving  continued 
funding. 

(e)  ohligation  of  the  Federal 
Government.  Neither  the  approval  of 
any  application  nor  the  award  of  any 
project  grant  commits  orobHgates  the 
United  States  in  any  way  to  make  any 
renewal,  supplemental,  continuation,  or 
other  award  with  respect  to  anv 
"approved  application  or  portion  thereof. 


$3415.7    Uae«lfBfias;( 

(a)  DelegptioB  of  fiscal  responsibility.     \ 
The  grantee  may  not  in  wtx^  or  in  pact 
delegate  or  transfer  to  another  person. 
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institution,  or  organization  the 
responsibility  for  use  or  expenditure  of 
grant  funds, 
(b)  Change  in  project  plans. 

(1)  The  p)ennissible  changes  by  the 
grantee,  principal  investigator(s),  or 
other  key  project  personnel  in  the 
approved  grant  shall  be  limited  to 
changes  in  methodology,  techniques,  or 
other  aspects  of  the  project  to  expedite 
achievement  of  the  project's  approved 
goals.  If  the  grantee  or  die  principal 
investigatorfs)  is  uncertain  whether  a 
particular  change  complies  with  this 
provision,  the  question  must  be  referred 
to  the  awarding  official  of  CSRS  or  ARS, 
as  appropriate,  for  a  final  determination. 

(2)  Changes  in  approved  goals,  or 
objectives,  shall  be  requested  by  the 
grantee  and  approved  in  writing  by  the 
awarding  ofllcial  of  CSRS  or  ARS,  as 
appropriate,  prior  to  effecting  such 
changes.  Normally,  no  requests  for  such 
changes  that  are  outside  the  scope  of  the 
original  approved  project  will  be 
approved. 

(3)  Changes  in  approved  project 
leadership  or  the  replacement  or 
reassignment  of  other  key  project 
personnel  shall  be  requested  by  the 
grantee  and  approved  in  writing  by  the 
awarding  official  of  CSRS  or  ARS.  as 
appropriate,  prior  to  effecting  such 
changes. 

(4)  Transfers  of  actual  performance  of 
the  substantive  programmatic  work  in 
whole  or  in  part  and  provisions  for 
payment  of  funds,  whether  or  not 
Federal  funds  are  involved,  shall  be 
requested  by  the  grantee  and  approved 
in  writing  by  the  awarding  official  of 
CSRS  or  ARS,  as  appropriate,  prior  to 
effecting  such  changes,  unless 
prescribed  otherwise  in  the  terms  and 
conditions  of  a  grant. 

(c)  Changes  in  project  period.  The 
project  period  determined  pursuant  to 
S  3415.S(b)  may  be  extended  by  the 
awarding  official  of  CSRS  or  ARS,  as 
appropriate,  without  additional 
financial  support,  for  such  additional 
period(s)  as  the  appropriate  awarding 
official  determines  may  be  necessary  to 
complete,  or  fulfill  the  purposes  of.  an 
approved  project.  Any  extension  of  time 
shall  be  conditioned  upon  prior  request 
by  the  grantee  and  approval  in  writing 
by  the  appropriate  awarding  official, 
unless  prescribed  otherwise  in  the  terms 
and  conditions  of  a  grant. 

(d)  Changes  in  approved  budget.  The 
terms  and  conditions  of  a  grant  will 
prescribe  the  circumstances  under 
which  «vritten  approval  must  be 
requested  and  ootained  from  the 
awarding  official  of  CSRS  or  ARS.  as 
approprUte,  prior  to  instituting  changes 
in  an  approved  budget. 


{341SJ   Other  Federal  statute*  and 
regulations  that  apply. 

Several  other  Federal  statutes  and 
regulations  apply  to  grant  preproposals 
or  proposals  considered  for  review  or  to 
grants  awarded  under  this  part.  These 
include  but  are  not  limited  to: 

7  CFR  1.1 — USDA  implementation  of 
the  Freedom  of  Information  Act; 

7  CFR  Part  Ic— USDA 
implementation  of  the  Federal  Policy  for 
the  Protection  of  Human  Subjects; 

7  CFR  Part  3 — USDA  implementation 
of  OMB  Circular  A-129  regarding  debt 
collection; 

7  CFR  Part  15.  Subpart  A— USDA 
implementation  of  title  VI  of  the  Gvil 
Ri^ts  Act  of  1964; 

7  CFR  Part  520— ARS  implementation 
of  the  National  Environmental  Policy 
Act; 

7  CFR  Part  3015— USDA  Uniform 
Federal  Assistance  Regulations.         , 
implementing  OMB  directives  (i.e., 
G-cular  Nos.  A-110,  A-21,  and  A-122) 
and  incorporating  provisions  of  31 
U.S.C  6301-6308  (formerly,  the  Federal 
Grant  and  Cooperative  Agreement  Act  of 
1977,  Pub.  L.  95-224),  as  well  as  general 
policy  requirements  applicable  to 
recipients  of  Departmental  financial 

7  CFR  Part  3016— USDA  Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments; 

7  CFR  Part  3017,  as  amended— USDA 
implementation  of  Govemmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants); 

7  CFR  Part  3018— USDA 
implementation  of  New  Restrictions  on 
Lobbying.  Imposes  new  prohibitions 
and  requirements  for  disclosiue  and 
certification  related  to  lobbying  on 
recipients  of  Federal  contracts,  grants, 
cooperative  agreements,  and  loans; 

7  CFR  Part  3051— Audits  of 
Institutions  of  Higher  Education  and 
Other  Nonprofit  Institutions; 

7  CFR  Part  3407— CSRS 
implementation  of  the  National 
Enviroiunental  Policy  Act; 

29  U.S.C  794,  section  504— 
Rehabilitation  Act  of  1973,  and  7  CFR 
Part  15B  (USDA  implementation  of  the 
statute),  prohibiting  discrimination 
based  upon  physical  or  mental  handicap 
in  Federally  assisted  programs; 

35  U.S.C.  200  et  seq.— Bayh-Dole  Act. 
controlling  allocation  of  ri^ts  to 
inventions  made  by  employees  of  small 
business  firms  and  domestic  nonprofit 
organizations,  including  universities,  in 
F^erally  assisted  programs 
(implementing  regulations  are  contained 
in  37  CFR  part  401). 


§3415.9   Other  conditions. 

The  Administrator  may  elect  to  use  a 
portion  of  available  funding  each  fiscal 
year  to  support  an  Annual  Conference, 
the  purpose  of  which  will  be  to  bring 
together  scientists  and  regulatory 
officials  relevant  to  this  program.  At  the 
Annual  Conference,  the  participants 
may  offer  individual  opinions  regarding 
research  needs,  update  information  and 
discuss  progress,  or  may  offer 
individual  opinions  on  areas  of  risk 
assessment  research  appropriate  to 
agricultural  biotechnology.  The  annual 
program  solicitation  will  indicate 
whether  funds  are  available  to  support 
an  Annual  Conference  and.  if  so,  will 
include  instructions  on  the  preparation 
and  submission  of  proposals  requesting 
funds  ftt)m  the  Department  for  support 
of  an  Annual  Conference.  The 
Department  may  also  elect  to  require 
principal  investigators  whose  research 
is  funded  under  this  program  to  attend 
an  Annual  Conference  and  to  present 
data  on  the  results  of  their  research 
efforts.  Should  attendance  at  an  Annual 
Conference  be  required,  the  annual 
program  solicitation  will  so  indicate, 
and  principal  investigators  may  include 
attendance  costs  in  their  proposed 
budgets. 

The  Administrator  may,  with  respect 
to  any  grant  or  to  any  class  of  awards, 
impose  additional  conditions  prior  to  or 
at  die  time  of  any  award  when,  in  the 
Administrator's  judgment,  such 
conditions  are  necessary  to  ensure  or 
protect  advancement  of  the  approved 
project,  the  interests  of  the  public,  or  the 
conservation  of  grant  funds. 

Subpart  B— Scientific  Peer  Review  of 
Research  Grant  Applications 

13415.10  Establishment  and  opefatlon  of 
pssr  review  groups. 

Subject  to  §  3415.5,  the  Administrator 
shall  adopt  procedures  for  the  conduct 
of  peer  reviews  and  the  formulation  of 
recommendations  under  §  3415.14. 

13415.11  Composition  of  peer  review 
groups. 

(a)  Peer  review  group  members  and  ad 
hoc  reviewers  will  be  selected  based 
upon  their  training  and  experience  in 
relevant  scientific  or  technical  fields, 
taking  into  account  the  following 
factors: 

(1)  The  level  of  formal  scientific  or 
technical  education  by  the  individual 
and  the  extent  to  which  an  individual 
is  engaged  in  relevant  research 
activities; 

(2)  The  need  to  include  as  peer 
reviewers  experts  from  various  areas  of 
specialization  within  relevant  scientific 
or  technical  fields; 
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(3)  The  need  to  include  as  peer 
reviewers  experts  from  a  variety  of 
organizational  types  (e.g..  universities, 
Federal  laboratories,  industry,  private 
consultant(s).  Federal  and  State 
regulatory  agencies,  environmental 
organizations)  and  geographic  locations: 
and 

(4)  The  need  to  maintain  a  balanced 
composition  of  peer  review  groups 
related  to  minority  and  female 
representation  and  an  equitable  age 
distribution. 

$3415.12    Conflicts  of  interest 

Members  of  peer  review  groups 
covered  by  this  part  are  subject  to 
relevant  provisions  contained  in  title  18 
of  the  United  States  Code  relating  to 
criminal  activity.  Departmental 
regulations  governing  employee 
responsibilities  and  conduct  (part  O  of 
this  title),  and  Executive  Order  No. 
11222,  as  amended. 

§  3415.13    Availability  of  Information. 

Information  regarding  the  peer  review 
process  will  be  made  available  to  the 
extent  permitted  under  the  Freedom  of 
Information  Act  (5  U.S.C.  552).  the 
Privacy  Act  (5  U.S.C.  552a.).  and 
implementing  Departmental  regulations 
(part  1  of  this  title). 

§3415.14    Proposal  review. 

(a)  All  grant  applications  will  be 
acknowledged.  Prior  to  technical 
examination,  a  preliminary  review  will 
be  made  for  responsiveness  to  the 
program  solicitation  (e.g..  relationship 
of  application  to  announced  program 
area).  Proposals  that  do  not  fall  within, 
the  guidelines  as  stated  in  the  program 
solicitation  will  be  eliminated  from 
competition  and  will  be  returned  to  the 
apphcant. 


(b)  All  applications  will  be  carefully 
reviewed  by  the  Administrator, 
qualified  officers  or  employees  of  the 
Department,  the  respective  peer  review 
group,  and  ad  hoc  reviewers,  as 
required.  Written  comments  will  be 
solicited  from  ad  hoc  reviewers  when 
required,  and  individual  written 
comments  and  in-depth  discussions  will 
be  provided  by  peer  review  group 
members  prior  to  recommending 
applications  for  funding.  Applications 
will  be  ranked  and  support  levels 
recommended  within  the  limitation  of 
total  available  funding  for  each  research 
program  area  as  announced  in  the 
program  solicitation. 

(c)  No  awarding  official  will  make  a 
grant  based  upon  an  application  covered 
by  this  part  unless  the  application  has 
been  reviewed  in  accordance  with  the 
provisions  of  this  part  and  unless  said 
reviewers  have  made  recommendations 
concerning  the  scientific  merit  and 
relevance  to  the  program  of  such 
application. 

(d)  Except  to  the  extent  otherwise 
provided  by  law,  such 
recommendations  are  advisory  only  and 
are  not  binding  on  program  officers  or 
on  the  awarding  officials  of  CSRS  and 
ARS. 

§3415.15    Evaluation  factors. 

In  carrying  out  its  review  under 
§  3415.14,  the  peer  review  group  will 
take  into  account  the  following  factors 
unless,  pursuant  to  §  3415.5(a),  different 
evaluation  criteria  are  specified  in  the 
annual  program  solicitation: 

(a)  Scientific  merit  of  the  proposal. 

(1)  Conceptual  adequacy  of 
hypothesis; 

(2)  Clarity  and  delineation  of 
objectives; 


(3)  Adequacy  of  the  description  of  the 
undertaking  and  suitability  and 
feasibility  of  methodology; 

(4)  Demonstration  of  feasibility 
through  preliminary  data: 

(5)  Probability  of  success  of  project: 

(6)  Novelty,  uniqueness  and 
originality;  and 

(7)  Appropriateness  to  regulation  of 
biotechnology  and  risk  assessment. 

(b)  Qualifications  of  proposed  project 
personnel  and  adequacy  of  facilities. 

(1)  Training  and  demonstrated 
awareness  of  previous  and  alternative 
approaches  to  the  problem  identified  in 
the  proposal,  and  performance  record 
and/or  potential  for  future 
accomplishments: 

(2)  Time  allocated  for  systematic 
attainment  of  objectives; 

(3)  Institutional  experience  and 
competence  in  subject  area;  and 

(4)  Adequacy  of  available  or 
obtainable  support  personnel,  facilities, 
and  instrumentation. 

(c)  Relevance  of  project  to  solving 
biotechnology  regulatory  uncertainty  for 
United  States  agriculture. 

(1)  Scientific  contribution  of  research 
in  leading  to  important  discoveries  or 
significant  breakthroughs  in  announced 
program  areas;  and 

(2)  Relevance  of  the  risk  assessment 
research  to  agriculture  and 
environmental  regulations. 

Done  at  Washington.  DC,  this  6th  day  of 
December.  1993. 

|ohn  Patrick  Jordan, 

Administrator.  Cooperative  Slate  Research 
Service. 

Essex  E.  Finney,  |r.. 

Acting  Administrator.  Agricultural  Research 
Service. 

|FR  Doc.  93-30557  Filed  12-14-93;  8:45  am| 
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DEPARTMENT  OF  THE  INTERIOR 
U.S.  Hsh  and  Wlldllft  Service 
50  CFR  Part  20 

Migratory  Bird  Hunting;  Notice  of 
Emergency  Cloaure 

AGENCY:  U.S.  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  closure. 

SUMMARY:  This  notice  advises  the  public 
that  the  Canada  goose  hunting  season 
for  the  Swan  Lake  Zone  of  Missoiui  was 
closed  by  prior  emergency  action  of  the 
Director  of  the  Fish  and  Wildlife  Service 
(hereinafter  Service).  The  quota  for  that 
zone  was  filled  and,  therefore,  the 
season  for  taking  Canada  geese  in  that 
sone  was  closed  effective  at  sunset  on 
Decen^r  13, 1993.  No  Canada  geese 
shall  be  killed  in  that  zone  after  that 
time  and  date. 

EFVECnVE  DATE:  December  13. 1993. 
POR  FURTHER  INFORMATION  CONTACT:  Paul 
R.  Schmidt.  Chief,  Office  of  Migratory 
Bird  Management,  U.S.  Fish  and 
Wildlife  Service,  Department  of  the 
Interior,  ms  634— ARLSQ.  1849  C  Street. 
Washington,  DC  20240,  (703)  358-1714. 

SUPPLEMENTARY  INFORMATION: 
Regulations  allowing  the  hunting  of 
Canada  geese  in  Missotiri  were 
published  in  the  Fedwal  Register  on 


September  24. 1993,  (58  FR  50188)  and 
September  28, 1993,  (58  FR  50702). 
Those  regulations  established  a  harvest 
quota  of  5,000  Canada  geese  for  the 
Swan  Lake  Zone  of  Missouri.  The  Swan 
Leke  Zone  of  Missouri  is  that  area 
botmded  by  U.S.  Highway  36  on  the 
north,  Missouri  Highway  5  on  the  east, 
Missouri  Highway  240  and  U.S. 
Highway  65  on  the  south,  and  U.S. 
Highway  65  on  the  west.  The 
regulations  also  established  season  dates 
of  October  30  through  November  7  and 
November  20  through  December  20  for 
this  zone  imless  the  5,000-goose  quota 
was  filled  before  December  20. 
Procedures  for  closure  in  the  event  that 
the  quota  was  filled  prior  to  December 
20  are  specified  in  50  CFR  20.26  and  in 
the  afore-mentioned  Federal  Register 
documents.  A  legal  notice  of  closure 
must  be  issued  by  the  Director  of  the 
Service  and  published  in  local         , 
information  media  48  hours  prior  to  the 
time  when  the  quota  was  expected  to  be 
reached  and  the  closxue  made  effective. 

Monitoring  of  Canada  geese  in  the 
area  led  the  Service  and  the  Missouri 
Department  of  Conservation  to  conclude 
that  the  quota  would  be  filled  by  sunset 
on  December  13.  Therefore,  the  Service 
gave  notice,  as  required  by  50  CFR 
20.26.  that  the  season  for  taking  Canada 
geese  in  the  Swan  Lake  Zone  of 
Missouri  would  be  closed  at  sunset  on 
December  13. 1993,  and  that  no  Canada 


geese  could  be  killed  in  that  zone  after 
that  time  and  date. 

That  closure  was  effective  by  force  of 
the  afore-mentioned  Federal  Register 
documents.  The  procedure  to  close  the 
hunting  season  should  the  Canada  goose 
harvest  quota  be  achieved  prior  to  the 
end  of  the  season  was  prescribed  in  the 
final  rulemakings  for  these  regulations 
and  was  made  available  for  public 
comment  as  part  of  those  rulemaking 
actions. 

Authorship 

The  primary  author  of  this  notice  is 
William  O.  Vogel,  Office  of  Migratory 
Bird  Management. 

List  of  Subjects  in  50  CFR  Part  20 

Exports,  Himting,  Imports,  Reporting 
and  recordkeeping  requirements. 
Transportation,  Wildlife. 

Authority:  Migratory  Bird  Treaty  Act  (July 
3, 1918).  as  amended,  (16  U.S.C  703-711); 
the  Fish  and  Wildlife  Improvement  Act  of 
1978  (November  8, 1978),  as  amended,  (16 
U.S.C  712):  and  the  Pish  and  Wildlife  Act  of 
1956  (August  8, 1956),  as  amended,  (16 
U.S.C  742  a-d  and  e-j). 

Dated:  December  10, 1993. 
Richard  N.  Smith. 

Acting  Director,  V.S.  Fish  and  Wildlife 
Savice. 

(FR  Doc.  93-30677  Filed  12-13-93;  12:28 
pml 
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revision  date  o(  each  title. 


1CFR 

11 


.54871 


ELECTRONIC  BULLETIN  BOARD 

Free  QectrMuc  BwUetin  Board  service  for  Public     202-275-1536. 

Law  numbers,  and  Federal  Register  finding  aids.  or  275-0920  Administrative  Orders: 


3  CFR 

6320  (See  USTR 

notice  of  Dec.  14) 65424 

6352  (See  USTR 

notice  of  Dec.  14) 65424 

6630 .63277 

6631.. „ 63279 

6632 _ 63883 

6633 64363 

6634 .64667 

6635 .65279 

6636 65525 

6637 65527 

6638 65529 

EMCuttw  Orders: 
3406  (Revoked  in  part 

t)y  PLO  7020) 64166 

12163  (See  EO 

12884 64099 

12543  (See  notice  o( 
Oecember  2) 64361 

12544  (See  Notice  of 
December  2) 64361 

12748  (Amended  by 

12883) 63261 

12883 63261 

12684 64099 


FEDERAL  REGISTER  PAGES  AND  DATES.  DECEMBER 


63Z77-63518 11 

63519-63884 2 

63885-64100 3 

64101-64364 6 

64365-64454 7 

64455-64668 8 

64669-64870 9 

64871  -65098._ 10 

65099-65276..- _13 

65277-65526 14 

65527-65656 15 


Memorandums: 

Decemtser  1,  1993 64097 

PresKJenJial  OeteriDinations: 
No.  94-4  of  Novenr*)er 

19.  1993 63519 

No.  94-5  of  December 

3,1993 65277 

No.  94-6  of  December 

6.  1993 65099 

Notices: 

December  2.  1993 64361 


5CFR 

52 

293 

351 

430 

432 

451 


64365 

65531 

65531 

- 65531 

65531 

65531 

511 65531 

530 65531 

531 65531 

536 65531 

540 65531 

575 65531 

591 65531 

595 .65531 

771 65531 

831 .64366. 65243 


7  CFR 

1 

54 


.64353 


75 .-. 64101 

301 64102 

400 64872 

401 64673 

905 65S38 

920 65101 

955 64103 

981 64105 

987 64103 

989 .64106.64107 

997.__ 64 1 09 

1 001 63283 

1 002 63263 

1 004 63283 

1 005- 63283 


1007 

1011 

1030 

1033..._.. 

1036 

1040 

1044 

1046 

1049 

1065 

1068 

1075 

1079 

1093 

1094 

1096 


63283 

63283 

63283 

...» 63283 

63283 

63283 

~ -...63283 

63283 

63283 

63283 

- - 63283 

-64110 

_ 63283 

- -63283 

— 63263 

63283 

1097.-- 63283 


1096.. 
1099.. 
1106.. 
1106.. 
1124.. 
1126.. 
1131- 
1135- 
1138- 


.63283 
.63283 
-63283 
.63283 
.63283 
..63283 
.63283 
..63283 
.63283 


1220 64670 

1 427 651 02 

1951 64455 

3415 65646 

PnpoMd  Rules: 

271 641 72 

981 641 75 


1007 

1040.-.- 

8  CFR 

Proposed  Rules: 
210a 


65135 

64176 


.64695 


9  CFR 

94 

318 

381 


65103 

.63521,65254 
65254 


u 
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391. 


.65254 


10CFR 

1 64110 

20 64110 

30 64110 

40 64110 

70 641 1 0 

73 „. 64110 

835 65458 

710 64509 

11CFR 

PrepoMdRuiw: 

100 64190 

102 65559 

113 64190 

12CFR 

204 64112 

265 66539 

303 64455 

332 64458 

333 „ 64460 

362 64462 

PrapoMd  RutaK 

21 1 „ 65560 

230 64190.  65293 

330 _ 64521 

510 64695 

61 1 64442 


13  ^R 

121......... 

123 


.65281 
.64672 


14CFR 

39 63523.  63524.  64112, 

641 14. 64487, 64874. 64875. 

64877.65104.65115.65282, 

65283 

71 63293.  63885.  63886. 

64116.64117.64444.64488. 

64879,64880 

158 _ 64118 


25 64700 

31 64450 

33 63902 

39 63305.  63307.  64198. 

64199. 64200. 64386. 64705. 

64707. 64708, 65567. 65569 
71 63308.  63309.  63903. 

63904. 63905. 63906. 64387. 

64525.64710 

73...„ 63908 

15CFR 

770 65540 

771 64674 

772 65540 

788 66640 

799 64674 

946 „ „ 64088 

ProposMi  RutoK 

303 65294 

946 64202 

16CFR 

228 64881 

1000 64119 

307 _ 63488 

309 64914 


1303 63311 

17CFR 

200 64120 

204 64369 

230 65541 

239 65541 

270 64353 

18CFR 

141 65542 

Propoaad  Rules: 

141 „63312 

388 63312 

19CFR 

201 64120 

PropoMd  RulM: 

151 65135 

142 65135 

21 0 6471 1 

20CFR 

404 64121.  64882.  64883. 

64886. 64890. 65243 

416 63887.  63888.  64883, 

64892.64893 
PropoMd  RuIm: 

404 64207 

416 „ 64207 

21CFR 

5 64489 

16 „ 65514 

100 _ 64123 

176 65284 

177 65546 

178 64894 

310 65452 

358 „....65452 

510 63890 

522 „ 65285 

558 63890 

1220 64137 

1270 65514 


5 65139 

25 „ 65139 

100 „ 64208 

1 70 651 39 

171 65139 

174 „ 65139 

179 64526 

812 ..64209 

813 64209 

820 64353 


22CFR 

89 


.65118 


23CFR 

500 63442.  64374 

625.- 64895 

626 63422.  64374 

655 65084, 

24CFR 

219 _ 64138 

246. — 64032 

266 64032 

905 64141 

970 64141 


300 64713 

31 0 6471 3 


390 64713 

3500 64066 

25CFR 

262 65246 

26CFR 

1... 64897 

Proposed  Rules: 

301 63541 

27CFR 

9 65123 

Proposed  Rules: 

4 65295 

28CFR 

2 65547 

Proposed  Rules: 

2 65571.65572 

29CFR 

2619 65548 

2621 65551 

2676 65548 

30CFR 

50 63528 

70 63528 

71 63528 

90 63528 

207 64899 

208 64899 

210 _ 64899 

216 64899 

218 64899 

219 ...64899 

220 64899 

228 64899 

229. 64899 

243 64899 

925 64142 

936 64374 

938 64151 

Proposed  Rules: 

906 „ 64210 

914 „ „. 64212 

934 64528 

944 64529 

Proposed  Rules: 

700 .„_ 63316 

701 63316 

705 _ 63316 

706 _. 63316 

715 ...._ 63316 

716 „ 63316 

785 „ 6331 6 

825 63316 

870 ^ .•63316 

31CFR 

317 63529 

590 64904 

32CFR 

95 63293 

706 64678 

Proposed  Rules: 

2 63542 

33CFR 

66 64153 

1 10... 65140.  65285 

334 64383 

Proposed  Rules: 

156 63544 


157. 


.65298 


34CFR 

Proposed  Rules: 

99 65298 

647 63870 

36CFR 

Proposed  Rules: 

6 65141 

292 65300 

1220 64915 

37CFR 

1 64154,64155 

2 64154 

5 64155 

10 64154.64155 

304 63294 


38CFR 

21 


.63529 


39CFR 

Proposed  Rules: 
111 


.64918 


40CFR 

35 63876 

52 64155. 64157. 64158, 

64161.64678.65286 

60 64158 

79 65552 

80 65552 

81 64161.64490 

82 „....65018 

85 65552 

88 64679 

144 63890 

146 63890 

180 _....63294. 

64492.  64493.  64495.  64496, 
65554 

228 64497 

300 63531 

372 63496.  63500 

721 63500 


51 65573 

52 63316, 

63545.  63547.  63549.  64530. 
65307, 65309,  65573 

60 65573 

61 „.. 65573 

64 65573 

68 65311 

80 _ 64213 

141 65622 

143 65622 

180 64536.  64538 

300 63551.  64539 

41CFR 

101-38 65288 

101-39 63631.  65288 

Proposed  Rules: 

201-3 64389 

201-4 64389 

201-9 _. 64389 

201-1 1 64389 

201-18 64389 

201-20 64389 

201-21 64389 

201-22 64389 

201-23 64389 
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111 


201-2*. 64389 

201-39 64389 


42CFR 


63626 
63626 
65126 
63533 


42*. 

491 

Prapossd  Rules: 

67 63909 

41  $ 651 30 

65312 

65312 

65312 

44r 65312 

43CFR 

PuMc  Lend  Orders: 

701? 64498 

TOii 64165 

7DU 64498 

70« 64499 

7016 64499 

7017 64692 

7018 - __ _....64692 

701$ 64693 

64166 

" 65130 

Prapossd  Rules: 

426 64277 

Group  3400 64919 


44CFR 

64 


.63899 


46CFR 

400 64499 

1602 65291 

Prapossd  HuIss: 

1370 64920 

46CFR 

1 65130 

67 65130.65243 

232 64798 

585 64909 

Proposed  Rules: 

12 64278 

16... „ 64278 

47CFR 

63 64167 

73 -.63295. 

63296.  63536.  65132.  65133 

76 64168 

97 64384 

Propossd  Rules: 

15- „ „ 64541 

63 64280 

68.„_ -..65153 

73 63318. 

63319.  63320. 63321. 63S53. 

65155 

76- 64541 


48CFR 

232 64353 

501 64693 

509 64693 

552 .64693 

9903 65566 

Propossd  Rules: 

9.. 63494 

15 64824 

52 63492.  63494.  64826 

904 63553 

917 63553 

936 63553 

939 63556 

943 63553 

952 63553 

970 63553 

49  CFR 

541 63296 

544 63299 

571 63302.64168 

614 63442.64374 

Proposed  Rules: 

391 65634 

396 64923 

571 63321.65156 

583 63327 

659 64856 

1312 64717 


20 _. 65656 

216 ^63536,  65133 

'  625 65134 

663 64160 

672 65566 

675._ .65292.  ^566 


17 _ 63328. 

63560.  64281 .  64828. 64927, 
^097.  65325 
20..- 63486 


21  — 
215.. 
216. 
222. 
611. 
625. 
636.. 
650. 
672. 
6^. 


-63488 

-64285 

-64286 

— 64285 

64796 

—64393 

esM7 

.64798 
-66574 


50  CFR 

17 


LIST  OF  PUBLIC  LAWS 

Note:  No  publk:  biUs  which 
have  become  taw  were 
received  by  the  Office  of  the 
Fadaral  Register  iar  tnduston 
in  today's  List  of 


.65088 


LMlLiSI 


13.  1M3 


Federal  Register 
Document 
Drafting 
Handboolc 

A  Handbook  for 
Regulation  Drafters 

This  handbook  is  designed  to  help  Federal 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  in  the  handbook 
reflect  recent  changes  in  regulatory 
development  procedures, 
document  format,  and  printing 
technology. 

Price  $5.50 


Superintendent  of  Documents  Publication  Order  Form 
Ofdef  processing  code:  •5133  Charge  your  order. 

¥£09  please  send  me  the  foUowing  indicated  publications:  To  fax  your  orders  and  lfMjulrtM-(202)  512-2250 


c  ^  J 


copies  of  DOCUMENT  DRAFTING  HANDBOOK  at  $5.50  each.  S/N  069-000-00037-1 


1.  The  total  cost  of  my  order  is  $ 


Foreign  orders  please  add  an  additional  25%. 


All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 


PloaaeType  or  Print 
2. 


(Company  or  personal  name) 


(Additional  address/attention  line) 


(Street  address) 


3.  Please  choose  method  of  payment: 

LJ  Check  payable  to  the  Superintendent  of  Documents 
CH  GPO  Deposit  Account        I    1    I    I    I    I    I    I'M 
M  VISA  or  MasterCard  Account 

I  I  I  I  I  M  I  I  ITTT 


n 


(Qty.  SUte.  ZIP  Code) 


L 


_L 


(Credit  card  expiration  date) 


Thank  you  for  your  order! 


(Daytime  phone  including  area  code)  

(Signature) 

4.  Maa  lb:  New  Orders.  Superintendent  of  Documents.  P.O.  Box  371954.  Pittsburgh,  PA  15250-7954 


(ftov  12/91) 


Va 


•:^««<(||»***>«vV'>«<>':^C^  s^.r'-  ' 


•^  Lci^ 


r-1'  :,5>^*.^-'cs'>i 


J'^- 


*^V^      ^~/,*^i*^?W    ^.      v^4       i. 


i«X;«4.A.xgi<^yt.*M^#^   v^^ 


Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

GUIDE:  Revised  January  1.  1992 
SUPPLEMENT:  Revised  January  1.  1993 

The  GUIDE  and  the  SUPPLEMENT  should 
be  used  together.  This  useful  reference  tool, 
compiled  from  agency  regulations,  is  designed 
to  assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 


Superintendent  of  Documents  Publications  Order  Form 
LJ  Yf!iS>,  please  send  me  the  following: 


OfO*r  Processing  Code 
* 


Charge  your  order.  QHB 
Its  Easy! 


lb  fax  your  orders  (202)  512-2250 

copies  of  the  1992  GUIDE  TO  RECORD  RETENTION  REQUIREMENTS  IN  THE  CFR 
S/N  069-000-00046-1  at  $15.00  each. 

copies  of  the  1993  SUPPLEMENT  TO  THE  GUIDE,  S/N  069-001-00052-1  at  $4.50  each. 


The  total  cost  of  my  order  is  $_ 


postage  and  handling  and  are  subject  to  change. 


.  International  customers  please  add  25%.  Prices  include  regular  domestic 


(C^bmpany  or  Personal  Name) 

(Please  type  or  print) 

(^Additional  address/attention  line) 

(Street  address) 

(Ci^.  State,  ZIP  Code) 

- 

(Dqrtime  phone  including  area  code) 

Please  Choose  Method  oT  Payment: 

I I  ,Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account         

I I  VISA  or  MasterCard  Account 


-D 


III         If    -p 

1     1                   (Credit  card  expiration  date)               Thank  yoU  for 

yvur  order! 

(Purchase  Older  No.) 

YES    NO 

May  wc  Bake  jmir  naine/addrass  avaOaUe  to  otiier  mailers?  O   C] 


(Authorizing  Signature) 

Mail  To:    New  Orders,  Superintendent  oi  Dociunents 
P.O.  Box  371954,  Pittsburgh,  R\  15250-7954 


(S-VJl 


Public  Laws 


103d  Congress,  Isl  Session,  1993 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  aH  public  laws. 
Issued  irregularly  upon  enactment,  for  the  103d  Congress,  1st  Session,  1993. 

(Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  Washington,  DC 
20402-932a  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for  announcements  of 
newly  enacted  laws  and  prices). 


Superintendent  of  Documents  Subscriptions  Order  Fbrm 
I I   I  Ed,  enter  my  subscriptk>o(s)  as  follows: 


*  6216 


i.  ^  j: 


nSLiM 


Charg9  four  ordf. 
lb  fax  your  orders  (202)  512-2233 


subscr^itioas  to  PUBLIC  LAWS  for  the  K)3d  Congress,  1st  Session,  1993  for  $156  per  subscription. 


The  total  cost  of  my  order  is  $ .  Inienntional  cust(nners  please  add  2S%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subiect  to  duu^. 

Please  Choose  Method  of  I^yment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 


(Cominiiy  or  Personal  Name) 


(Please  type  or  print) 


(Additionai  address/attention  line) 


(SuoEl  addicss) 


LJ  GPO  Deposit  Account 

[J  VISA  or  MasterCard  Account 


3-D 


(City.  State,  ZIP  Code) 


(Daytime  ptmne  including  area  code) 


1  1  1 

1 1 11 1 1 1 1  i  1 

i     1          II 

1    1 

1  (Credit  caid  cxpinHkn  dale) 

Thank  you  for 
your  order! 

(Purchase  Order  No.) 

YES    NO 

Magr  ««  makr  year  nanM/addnai  available  !•  otlier  naUcn?  I J   [_) 


(Authorizing  Signature) 

Mail  lb:    New  Orders,  Superintendent  of  Documents 
P.O.  Box  J71954,  Pittsburgh,  PA  15250-7954 


<W3) 


Order  Now! 


The  United  States 
Government  Manual 
1 993/94 

As  the  official  hancJbook  of  the  Federal  Government, 
the  Mahual  is  the  best  source  of  information  on  the 
activities,  functions,  organization,  and  principal  officials 
of  the  agencies  of  the  legislative,  judicial,  and  executive 
branches.  It  also  includes  information  on  quasi-official 
agencies  and  international  organizations  in  which  the 
United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go 
and  who  to  see  about  a  subject  of  particular  concern  is 
each  agency's  "Sources  of  Information"  section,  which 
provides  addresses  and  telephone  numbers  for  use  in 
obtaining  specifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  films,  and  many 
other  areas  of  citizen  interest.  The  Manual  also  includes 
comprehensive  name  and  agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  C, 
which  lists  the  agencies  and  functions  of  the  Federal 
Government  abolished,  transferred,  or  changed  in 
name  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 

$30.00  per  copy 


The  United  States 
Government  Manual 


1993/94 


t*.«j  (.«^ua 


Superintendent  of  Documents  Publications  Order  Form 


Odef  PTX^sang  Code 

*6395 


Thi 


C9 

^^M 

Charge  your  order. 
It's  easy! 

To  fa\  your  orders  (202)  512-2250 
Lj  YES,  please  send  me copies  of  the  The  United  States  Government  Manual,  1993/94  S/N  06y-(K)0-00()53-3 


at  $30.00  ($37.50  foreign)  each, 
total  cost  of  my  order  is  $ 


..  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


{Cc)nipan>  or  personal  name) 


(Please  type  or  print) 


Please  choose  method  of  payment: 

Q  Check  payable  to  the  Superintendent  of  D(x:ument.s 

□  GPO  Deposit  Account        [ 


-D 


(Addition  j  address/attention  line) 


□  VISA  □  MasterCard  Account 


(Street  address) 


(City.  Stale.  Zip  code) 


(Da>lime  |:rfione  including  area  cgde) 


1    1                             1 

,^    ..                                       Thank  you  for 

,.,  ,    (Credil  rard  evpir^ilinn  da'',")                                         ,      , 

^                               your  order! 

(Rev  9-93) 


(Purchase  order  no.) 


(Authorizing  signature) 

Mail  to:    Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh,  PA  15250-7954 


The 

Federal  Register: 

What  It  !• 

And 

How  To  Use  It 


Announcing  the  Latest  Edition 

The  Federal 
Register: 

What  It  Is 

and 

How  to  Use  It 


A  Guide  for  the  User  of  the  Federal  Register— 
Code  of  Federal  Regulations  System 

This  handbook  is  used  for  the  educational 
worlcshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 


Price  $7.00 


Superintendent  of  Documents  Publications  Order  Fonn 


Order  precnsin^  ootx: 

*6173 

I I  YES,  please  send  me  the'  following: 


r-^] 


Charge  your  ordwr. 


^mmM 


lb  fax  your  orders  (202)-512-2250 


copies  ol  The  Nd*«ai  Ragistof  Whsl  ltla«n<IH<Mr1ii>UMR,al  $700  pw  copy.  Stock  ^4o  069-000-00044-4 


The  total  cost  of  my  ofder  is  $ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  Payment: 

I    I  Check  Payable  to  the  Superintendent  of  Documents 

r~l  GPO  Deposit  Account        I    [1111 I I  ~  LJ 

1    I  VISA  or  MasterCard  Account 

n 


(Company  or  Penoaal  Name) 


(Please  type  or  print) 


(.Additional  atidress/attcRtion  Ime) 


(Street  addr:s.<:) 


(City.  State.  ZIP  Code) 


C 


(Credit  card  expiration  date) 


ITumk  <you  for 
your  order! 


(Daytime  phone  including  area  6ode) 


(Authorizing  Signature) 


(Rn  1-93) 


(Purchase  Order  No.) 
May  «c  malir  yoar 


YES    NO 
avaaablel*  other  mailcn?  [H   D 


Mail  To:    New  Orders,  Superintendent  of  Documents 
P.a  Box  371954,  Pittsburgh,  PA  15250-7954 
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See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 


Reclamation  Bureau 

PROPOSED  RULES 
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See  United  States  Sentencing  Commission 

Soil  Conservation  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Taylor  Watershed,  ND,  65698 

Substance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

Meetings: 
Substance  Abuse  Prevention  Center,  65727 

Surface  Mining  Reclamation  and  Enforcement  Office 

PROPOSED  RULES 
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This  sectiorl  of  the  FEDERAL  REGISTER 
contains  regulatory  docunwnts  having  general 
applicability  and  legal  effect,  most  ct  which 
are  keyed  to  and  codified  in  the  Code  of 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  202 

[Regulation  B;  Docket  No.  R-0782] 

Equal  Credit  Opportunity;  Appraisals 
and  Enforcement 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Final  rule. 

summary:  The  Board  is  adopting  a  final 
rule  revising  Regulation  B  to  implement 
amendments  to  the  Equal  Credit 
Opportunity  Act  contained  in  the 
Federal  Deposit  Insurance  Corporation 
Improvement  Act  of  1991.  The  law 
provides  credit  applicants  with  a  right 
to  receive  copies  of  appraisal  reports. 
Regulation  B  is  amended  to  provide 
ahemative  methods  of  compliance  with 
the  law.  Qeditors  may  automatically 
provide  a  copy  of  an  appraisal  report  to 
all  applicants  for  certain  dwelling- 
secured  loans,  or  they  may  provide  a 
copy  upon  the  applicant's  request 
(subject  to  other  provisions  in  the  final 
rule).  For  creditors  that  do  not 
automatically  provide  copies  of 
appraisal  reports,  the  regulation 
includes  limits  on  when  an  applicant 
may  request  (and  a  creditor  must 
provide)  a  copy  of  an  appraisal  report, 
and  a  requirement  that  applicants  be 
notified  of  the  right  to  receive  a  copy. 
The  final  rule  applies  to  applications  for 
credit  to  be  secured  by  a  lien  on  a 
residential  structure  containing  one-lo- 
four  fiamily  units. 

DATES:  Effective  date.  December  14, 
1993. 

Compliance  date.  Compliance  is 
optional  until  June  14, 1994. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Michael  Bylsma,  Senior  Attorney,  or 
Jane  Ahrens,  Jane  Cell  or  Mary  Jane 
Seebach,  Staff  Attorneys,  at  (202)  452- 
3667;  for  the  hearing  impaired  only, 
contact  Dorothea  Thompson, 
Telecommunications  Device  for  the  Deaf 


(TDD),  at  (202)  452-3544.  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551. 

SUPPLEMENTARY  INFORMATION: 

(1)  Background 

The  Equal  Credit  Opportunity  Act 
(ECOA).  15  U.S.C  1691-169lf,  makes  it 
unlawful  for  creditors  to  discriminate  in 
any  aspect  of  a  credit  transaction  on  the 
basis  of  gender,  marital  status,  race, 
national  origin,  color,  religion,  age 
(provided  the  applicant  has  the  capacity 
to  contract),  because  all  or  part  of  an 
applicant's  income  derives  from  any 
public  assistance,  or  because  an 
applicant  has  in  good  faith  exercised 
any  right  under  the  Consumer  Credit 
Protection  Act,  15  U.S.C  1601  et  seq. 
The  ECOA  also  provides  that  a  credit 
applicant  has  the  right  to  obtain  a 
written  statement  of  reasons  for  a  denial 
of  credit.  The  Board  is  authorized  to 
prescribe  rules  that  in  its  judgment  are 
necessary  or  proper  to  effectuate  the 
purposes  of  the  ECOA,  to  prevent 
circumvention  or  evasion  of  the  act,  or 
to  facilitate  or  substantiate  compliance 
with  the  act.  The  act  is  implemented  by 
the  Board's  Regulation  B,  12  CFR  part 
202.  A  staff  commentary  to  the 
regulation,  12  CFR  part  202  Supp.  I. 
applies  and  interprets  the  requirements 
of  Regulation  B. 

The  Federal  Deposit  Insurance 
Corporation  Improvement  Act  of  1991 
(FDICIA)  was  enacted  into  law  in 
December  1991  (Pub.  L.  102-242, 105 
Stat.  2236).  Section  223  of  the  FDICIA 
contains  amendments  to  the  ECOA  that 
took  effiect  on  the  date  the  law  was 
enacted.  The  law  requires  creditors  to 
furnish  applicants,  upon  written 
request,  with  a  copy  of  an  appraisal 
report  used  in  coimection  with  an 
application  for  a  loan  secured  by 
residential  real  property.  The  law 
provides  that  creditors  may  require  the 
applicant  to  reimburse  the  creditor  for 
the  cost  of  the  appraisal.  The  law  also 
expands  the  enforcement  activities  of 
the  federal  financial  supervisory 
agencies  when  information  about 
possible  violations  of  the  ECOA 
becomes  known.  The  law  specifies 
when  the  Department  of  Justice  (DOJ) 
must  be  contacted  regarding  suspected 
violations  of  the  ECOA,  and  when  the 
Department  of  Housing  and  Urban 
Development  (HUD)  must  be  notified  of 
suspected  violations  of  the  ECOA  that 


mav  also  be  violations  of  the  Fair 
Housing  Act  (FHA). 

On  December  7, 1992,  the  Board 
published  a  proposed  rule  to  implement 
the  FDICIA  amendments  to  the  ECOA 
(57  FR  57697).  The  Board  received 
nearly  240  comment  letters  on  the 
proposal,  mostly  from  institutions  that 
would  be  covered  by  the  regulation.  A 
number  of  conunenters  raised  concerns 
about  the  burden  and  costs  the  new 
requirements  would  impose.  Many 
oommenters  raised  specific  questions 
about  various  provisions  in  the 
profKieal.  The  Board  has  responded  to 
many  of  those  concerns  by  adopting 
both  substantive  and  technical  changes 
to  the  proposal. 

A  creditor's  duty  to  provide 
appraisals  upon  request  began  on 
ciecember  19, 1991.  Creditors  must 
begin  complying  with  the  regulation's 
requirements  on  Jime  6, 1994,  which 
allows  institutions  to  familiarize 
themselves  with  the  rule,  prepare 
disclosures,  and  train  personnel. 

(2)  Regulatory  Provisions 

Right  to  Appraisal  Report 

Section  701(e)  of  the  ECOA  requires  a 
creditor  prompUy  to  furnish  an 
applicant,  upon  a  written  request  made 
within  a  reasonable  period  of  time  of  the 
application,  a  copy  of  the  appraisal 
report  used  in  connection  with  a  loan 
that  is  or  would  have  been  secured  by 
a  lien  on  residential  real  property.  The 
Board  proposed  to  implement  the 
appraisal  provision  by  defining  the 
scope  of  residential  real  property; 
imposing  time  Limitations  for  applicants 
to  request  copies  of  appraisals  and  for 
creditors  to  provide  copies;  and 
requiring  creditors  to  provide  a  written 
notice  to  credit  applicants  of  their  right 
to  obtain  copies  of  appraisal  reports 
upon  written  request.  These  rules  were 
proposed  to  minimize  the  potential  for 
civil  liability  (due  to  the  uncertainty  of 
the  scope  of  the  law)  and  to  aid  uniform 
and  objective  assessments  of  creditors' 
compliance  with  the  ECOA  in  an 
examination  by  federal  enforcement 
agencies. 

In  addition  to  soliciting  comment  on 
the  specific  provisions  of  the  proposal, 
the  Board  solicited  comment  on  two 
alternative  approaches  to  implementing 
the  ECOA  appraisal  provision:  (1) 
Incorporating  the  text  of  section  701(e) 
into  Regulation  B  without  elaboration, 
or  (2)  interpreting  and  defining  only  a 
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few  key  terms  found  in  section  701(e) 
(such  as  the  scope  of  the  law)  in  the 
regulation. 

Of  the  240  commenters, 
approximately  a  dozen  favored  adopting 
only  the  statutory  text  or  not 
incorporating  the  statutory  provision 
into  the  regulation  at  all,  suggesting  that 
self-regulation  would  be  adequate  to 
ensure  compliance.  Most  commenters 
favored  defining  and  interpreting  terms 
in  the  regulation.  Most  commenters  also 
made  specific  suggestions  and  raised 
questions  about  the  proposed 
regulation. 

The  commenters  favoring  precise 
rules  (including  financial  institutions 
and  community  representatives)  argued 
that  it  would  help  creditors  by  clarifying 
how  to  comply  with  the  amendments, 
and  help  credit  applicants  by  ensuring 
that  they  are  treated  consistently, 
regardless  of  the  creditor  from  whom 
they  seek  credit. 

The  Board  believes,  in  light  of  the 
volume  and  variety  of  issues  raised  in 
comments  regarding  the  scope  of 
coverage,  timing,  and  other  statutory 
terms,  that  merely  incorporating  the  text 
of  section  701(e)  could  produce  widely 
inconsistent  approaches  by  creditors 
(and  even  regulators)  to  compliance 
with  the  law.  For  example,  some 
industry  commenters  suggested  that 
"residential  real  property"  could  be 
interpreted  to  include  only  one-  to  four- 
unit  dwellings,  while  others  thought  the 
term  could  be  interpreted  to  include  all 
dwellings. 

Baseaon  the  comments  received  and 
upon  further  analysis,  the  Board  is 
adopting  a  rule  that  defines  and 
interprets  the  key  terms  and  text  of 
section  701(e)  of  the  ECOA.  The  Board 
believes  a  consistent  understanding 
among  creditors  and  consumers  alike 
about  the  law,  including  which  loans 
trigger  the  duty  to  provide  appraisal 
reports  and  what  information  comprises 
an  appraisal  report,  will  ease 
compliance,  avoid  conflict  and  potential 
liability,  and  effectuate  the  purposes  of 
the  ECOA. 

Section  202.5a — Rules  on  Providing 
Appraisal  Reports 

Scope  of  coverage.  Section  701(e)  of 
the  ECOA  provides  that  the  right  to 
obtain  a  copy  of  an  appraisal  report 
applies  to  an  application  for  credit  that 
is  or  would  have  been  secured  by  a  lien 
on  residential  real  property.  The  term 
"residential  real  property"  is  not 
defined  in  the  statute.  In  the  proposed 
rule,  the  Board  defined  the  scope  of 
coverage  to  be  credit  applications, 
regardless  of  their  purpose  (whether 
business  or  consumer  purpose),  that  are 
to  be  secured  by  a  dwelUng.  A 


"dwelling"  was  defined  as  a  one-  to 
four-unit  residential  structure.  The 
proposed  coverage  included  loans  to  be 
secured  by  mobile  homes  and 
individual  cooperative  units,  whether  or 
not  such  dwellings  are  considered  real 
property  under  state  law,  and  excluded 
loans  to  be  secured  by  land  only. 
Coverage  would  not  have  been  limited 
to  first-lien  transactions. 

In  response  to  the  comments  received 
and  upon  further  analysis,  the  Board  is 
adopting  the  scope  of  coverage  as 
proposed.  The  definition  of  dwelling 
that  was  included  in  the  proposal  has 
been  adopted.  The  definition  includes 
mobile  homes  and  individual 
cooperative  units,  whether  or  not  they 
are  considered  real  property  under  state 
law,  to  ensure  that  the  coverage  of 
residential  appraisals  is  not  limited  by 
property  classification.  The  Board  notes 
that  this  definition  is  consistent  with 
the  definition  of  dwelling  contained  in 
§  202.13(a). 

In  general,  most  commenters 
supported  the  proposed  rule's  coverage 
of  dwellings  containing  one  to  four 
units  and  opposed  any  broadening 
beyond  that.  Several  commenters 
supported  expanding  the  coverage  of  the 
regulation  to  include  all  dwellings,  no 
matter  how  many  units  a  dwelling 
comprises.  They  stated  that 
discriminatory  practices  in  residential 
appraisals  can  include 
"underappraising"  a  multifamily 
building  based  on  the  characteristics  of 
the  residents  of  the  building  or  of  the 
ne^hborhood  in  which  it  is  located.  > 

Tne  Board  believes  that  extending  the 
coverage  of  the  appraisal  requirements 
to  include  multifamily  dwellings  could 
impose  a  significant  burden  on      '' 
institutions  which  could  outweigh  the 
benefits  to  consumers.  Such  coverage, 
for  example,  would  extend  the  right  to 
receive  a  copy  of  an  appraisal  report  to 
developers  of  multifamily  properties, 
who  generally  were  not  identified  by  the 
Congress  as  experiencing  lending 
discrimination  through  the  appraisal 
process  or  as  having  difficulty  in 
receiving  copies  of  appraisals. 

Nevertneless.  while  the  final  rule  does 
not  cover  multifamily  dwellings, 
creditors  are  reminded  that  the  rules 
prohibiting  discrimination  under 


<  SonM  commenters  referred  to  a  recent  settlement 
of  litigation  (Green  v.  Avenue  Bank  of  Oak  Park). 
approved  by  a  federal  district  court  in  Illinois,  as 
an  indication  that  credit  on  multifamily  properties 
could  be  denied  based  on  redlining  and 
underappraisals.  This  lawsuit  involved  allegations 
that  a  loan  officer's  assessment  of  the  value  of  a 
multifamily  property — based  on  his  perceptions 
about  conditioiu  in  the  low-Income  neighlx)rhood 
where  it  %va8  located — was  used  to  deny  a  mortgage 
application,  although  no  formal  appraisal  was 
made. 


Regulation  B  are  applicable  to 
transactions  involving  multifamily 
dwellings  (as  are  the  provisions  of  the 
Fair  Housing  Act).  For  example,  the 
regulation  prohibits  a  creditor  from 
denying  an  application  for  credit  to  be 
secured  by  an  apartment  building  based 
on  the  race  or  national  origin  of  the 
applicant,  or  of  the  tenants  in  the 
building  (or  the  neighborhood  in  which 
it  is  located).  Furthermore,  the  Board 
will  monitor  complaints  and 
information  obtained  through  the 
examination  process  about  loan  denials 
in  connection  with  multifamily 
properties.  If  the  Board  has  reason  to 
believe  that  applicants  for  multifamily 
loans  are  not  receiving  copies  of 
appraisal  reports  upon  request  (or  are 
experiencing  discrimination),  it  may 
consider  broadening  the  coverage  of 
§  202.5a. 

Some  commenters  opposed  the 
coverage  of  transactions  secured  by  a 
consumer's  dwelling  that  are  for  a 
business  purpose,  such  as  loans  to  start 
a  small  business.  These  commenters 
discussed  the  potential  difficulty  in 
training  commercial  loan  staff  to  comply 
with  the  new  requirements,  particularly 
if  a  notice  is  required  to  be  given  to  all 
applicants.  The  statute  does  not  exempt 
applications  for  business  loans  secured 
by  residential  real  property  from  the 
right  to  obtain  a  copy  of  an  appraisal 
report,  and  nothing  in  the  legislative 
history  suggests  that  coverage  should  be 
so  limited.  Ftirther,  business-purpose 
loans  presently  are  subject  to  Regulation 
B  and  its  requirements  to  provide 
notices  about  the  action  taken  on  an 
application.  Therefore,  the  Board 
believes  that  the  requirements  of 
§  202.5a  can  be  readily  incorporated 
into  existing  procedures — particularly 
since,  as  described  below,  the  notice 
requirement  for  appraisal  reports  may 
be  incorporated  into  other  commonly 
used  documents  or  required  notices. 
The  burden  on  institutions  by  extending 
the  right  to  receive  a  copy  of  an 
appraisal  report  to  both  consumer-  and 
business-piupose  loans  secured  by  a 
dwelling  will  be  minimized  in  the  final 
rule,  because  multifamily  dwellings  are 
not  covered. 

Definition  of  appraisal  report.  The 
statute  does  not  define  an  appraisal 
report;  however,  the  legislative  history 
suggests  that  it  is  the  complete  appraisal 
report  signed  by  the  appraiser, 
including  all  information  submitted  to 
the  lender  by  the  appraiser  for  the 
purpose  of  determining  the  value  of 
residential  property.  The  proposed 
definition  was  based  on  the  legislative 
history,  and  stated  that  an  appraisal 
report  referred  to  the  documents  relied 
upon  by  a  creditor  in  evaluating  the 
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market  value  of  residential  property 
containing  (Hie~to-four  family  units  on 
which  a  lien  will  be  taken  as  collates! 
for  an  extension  of  credit,  including 
reports  prepared  by  the  creditor.  The 
proposal  stated  that  an  appraisal  report 
would  not  be  limited  to  reports 
prepared  by  third  parties. 

Tne  final  rule  provides  the  same 
meaning  for  an  appraisal  report  as  was 
proposed,  but  the  definition  has  been 
shortened  for  clarity.  A  consumer  who 
requests  a  copy  of  the  appraisal  report 
will  be  entitled  to  receive  a  copy  of  any 
third  party  appraisal  that  has  been 
performed.  For  consistency  with  the 
rales  implementing  the  prohibitions  of 
the  Fair  Housing  Act  on  discrimination 
in  appraising  residential  real  property, 
an  apprei<«l  report  includes  all  written 
comments  and  other  documents 
submitted  to  the  creditor  in  support  of 
the  appraiser's  estimate  or  opinion  of 
value.  (See  24  CFR  100.135(b).) 

The  "appraisal  report"  does  not 
include  copies  of  "review  appraisals," 
agency-issued  statements  of  appraised 
value,  or  any  internal  dociunents  if  a 
third  party  appraisal  report  was  used  to 
establish  the  value  of  the  security.  Even 
when  a  third  party  appraisal  has  been 
performed,  however,  a  consumer 
requestinig  a  copy  of  the  report  also  must 
receive  a  copy  of  documents  that  reflect 
the  creditor's  valuation  of  the  dwelling 
whan  that  valuation  is  different  firom 
that  stated  in  the  third  party  appraisal 
report.  Such  documents  would  include 
staff  appraisals  or  other  notes  indicating 
why  the  value  assigned  by  the  third 
party  appraiser  is  not  the  appropriate 
valuation. 

The  right  to  receive  a  copy  of  an 
appraisal  report  pro\ided  under 
Regulation  B  includes,  but  is  not  Umited 
to,  transactions  in  which  appraisals  by 
a  licensed  or  certified  appraiser  are 
required  by  federal  law.  If  the  value  of 
the  dwelling  has  been  determined  by 
the  creditor  and  a  third  party  appraiser 
hiis  not  been  used,  the  appraisal  report 
would  be  the  report  of  the  creditor's 
staff  appraiser,  where  applicable,  or  the 
other  documents  of  tlie  creditor  which 
assign  value  to  the  dwelling. 

Alternative  Means  of  Compliance 

1.  Paragraph  (a)(1) — Routine  Delivery 

~  The  prt^sal  provided  that  creditors 
routinely  giving  copies  of  appraisal 
reports  to  all  applicants,  whether  credit 
is  granted  or  denied,  would  not  be 
subject  to  the  proposed  timing 
requirements  for  providing  an  applicant 
with  a  notice  of  the  right  to  receive  a 
copy  of  an  appraisal  report.  However, 
the  prof>osal  also  provided  that  such 
creditors  would  remain  sub)ect  to  the 


proposed  timing  rules  for  responding  to 
a  written  request  for  a  report,  if  the 
request  was  made  priw  to  the  time  the 
creditor  routinely  provided  It. 

In  response  to  comments  received  and 
upon  further  analysis,  the  Board  is 
adopting  a  final  rule  that  differs  from 
the  proposal.  Paragraph  (aMl)  of  the 
final  rule  provides  that  a  creditor  may 
comply  vnth  the  law  by  routinely  giving 
each  applicant  a  copy  of  the  appraisal 
report  (whether  credit  is  granted  or 
denied  or  the  application  is  withdrawn). 
Creditors  that  routinely  provide  copies 
when  the  appraisal  is  completed,  or 
later  in  the  application  process  (for 
example,  when  notice  is  given  of  action 
taken  on  the  apphcation).  will  be  in 
compliance  with  the  regulation.  A 
creditor  complying  with  the  law 
pursuant  to  paragraph  (a)fl)  is  exempt 
horn  the  requirements  of  paragraph 
(a)(2).  the  notice  and  timing  rules.  The 
Board  believes  this  approach  will 
provide  consumer  benefits,  sinf>p!ify  the 
regulation,  and  substantially  ease  the 
compliance  burden  for  creditors. 

2.  Paragraph  (a)(2) — Upon  Request 

The  requiren>ent9  are  more  detailed 
for  creditors  who  provide  a  copy  of  an 
appraisal  report  only  upon  the  written 
request  of  the  applicant: 

Time  when  requests  must  he  made. 
The  law  provides  that  an  applicant  must 
make  a  request  "within  a  reasonable 
period  of  time  of  the  application."  The 
legislative  history  states  that  a 
reasonable  period  of  time  depends  on  a 
balancing  of  factors,  such  as  how  long 
lentiers  routinely  maintain  loan  files 
and  how  long  a  loan  applicant  might 
need  to  identify  and  act  upon  suspected 
discrimination. 

The  Board  proposed  that  applicants 
must  make  written  requests  for  an 
appraisal  report  no  later  than  90  days 
after  receiving  the  notice  from  the 
creditor.  The  Board's  proposal  noted 
that  the  90-day  period  for  requesting  an 
appraisal  report  could  be  viewed  as  loo 
short,  given  the  regulation's 
requirements  for  keeping  records  and 
the  statute  of  limitations  for  filing  an 
ECOA  lawsuit^  The  Board  stated  the 
belief  that  the  proposed  90-day  time 
limit  would  reasonably  tie  the  period  in 
which  an  appraisal  report  must  be 
requested  close  to  the  period  in  which 
the  applicant  would  be  likely  to  request 


'  .\n  agg-lt^ed  applicant  may  fi'e  suit  for  an 
alleged  ECOA  violation  up'to  two  years  tro.Ti  the 
date  of  the  alleged  vioialioii.  Kurtbermore,  under 
$202.12  uf  Regulation  B,  cr«>ditors  are  required  io 
maintain  loan  files  for  up  to  25  mooths  (12  months 
for  busio«9B  credit)  torn  the  time  they  provide  the 
apphcant  with  a  DOlice  of  ibe  adioo  tiilien  on  the 
application  or  a  notice  of  incompJetenMs,  as 
provided  in  $202.9. 


it.  and  in  which  the  creditor  likely 
would  still  have  the  files  "on  site." 

Most  commenters  supported  the 
proposed  90-day  period,  stating  that  it 
was  a  reasonable  interpretation  of  the 
statute,  which  did  not  specify  any 
period.  Some  commenters 
recommended  that  requests  be  required 
to  be  made  in  a  shorter  period  of  tirrie, 
such  as  within  30  to  60  days  of  the  date 
the  consumer  receives  the  notice  of 
action  taken  on  the  application.  The 
commenters  argued  that  files  may  not  be 
maintained  in  the  creditor's  office  for  90 
days,  for  example,  if  the  loan  Is  to  be 
sold  or  if  the  files  are  transferred  to 
another  location.  Some  of  the 
commenters  questioned  whether  the 
valuation  contained  in  the  appraisal 
would  have  a  similarly  short  "useful 
life"  when  market  conditions  cause 
property  valueti  to  change  frequently. 

Other  commenters  opposed  the 
proposal  and  urged  the  adoption  of  a 
time  period  for  appraisal  requests  that  is 
uniform  with  the  25-month  record 
retention  requirements  in  §202.12  (12 
months  for  business  loans).  These 
commenters  believed  that  such  a 
requirement  would  net  impose  a  much 
greater  burden  than  already  exists  since 
the  appraisal  must  be  maintained  with 
the  other  records  used  in  evaluating  the 
application.  Additionally,  some 
commenters  noted  that  a  shorter  time 
period  for  requesting  appraisal  reports 
than  for  retainii>g  records  could  mean 
that  appraisal  reports  could  only  be 
obtained  through  litigation,  unless  the 
in.stitution  voluntarily  provided  the 
report  after  that  tin>e. 

Based  on  the  comments  and  its 
analysis,  the  Board  is  adopting  the  90- 
day  time  period  that  was  proposed.  The 
statutory  language  indicates  an 
expectation  that  the  [)eriod  for  requests 
should  he  reasonably  close  in  time  to 
the  application.  The  90-day  rule  should 
provide  applicants  the  right  to  request  a 
copy  of  the  appraisal  report  during  the 
time  they  are  most  likely  to  be 
interestCHd  in  receiving  it — around  the 
time  the  application  has  been  made  and 
the  appraisal  has  been  conducted  and 
paid  for.  A  90-day  period  also  should 
not  present  significant  compliance 
difficuhies.  especially  since  the  final 
rule  provides  greater  flexibility  in  how 
soon  the  report  must  be  provided 
following  a  request. 

Time  when  appraisal  reports  must  be 
provided.  The  law  also  states  that  a 
creditor  must  "promptly"  furnish  a 
copy  of  the  appraisal  report.  The  Board 
proposed  requiring  the  creditor  to 
provide  a  copy  of  the  repwDrt  within  15 
days  of  receiving  a  written  request  or 
within  IS  days  of  obtaining  an  appraisal 
report,  whichever  ooctu^  later.  While 
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many  coramentere  on  this  provision 
thought  that  the  15-day  period  was  a 
reasonable  interpretation  of  the  statute, 
many  other  commenters  recommended 
a  longer  period  (with  most  suggesting  a 
30-day  period).  These  commenters 
believed  a  longer  time  was  necessary  for 
lenders  who  do  not  maintain  loan  files 
in  their  office.  After  consideration  of  the 
public  comments,  the  Board  has  revised " 
the  proposal  to  provide  greater 
flexibility  in  the  final  rule.  The 
regulation  does  not  set  a  specific  time 
by  which  an  appraisal  report  must  be 
provided.  Instead,  the  regulation 
requires  creditors  to  provide  copies  of 
appraisal  reports  "promptly,"  which  it 
states  will  be  30  days,  but  which  may 
be  longer  in  exceptional  circumstances. 
Some  commenters  requested  that  the 
Board  clarify  that  the  timing  rule  apply 
only  after  the  latest  of  three  events:  the 
request,  receipt  of  the  appraisal  by  the 
lender,  and  the  applicant's 
reimbursement  of  the  creditor  for  the 
cost  of  the  appraisal.  The  Board  agrees 
that  this  is  the  appropriate  way  to 
measure  the  time  after  which  the 
creditor  must  "promptly"  provide  a 
copy  of  the  report,  and  the  final  rule 
clarifies  this. 

Notice  of  Right  to  Copy  of  Appraisal 

The  amendments  to  ECOA  do  not 
specify  that  creditors  shall  notify 
applicants  of  their  right  to  receive  a 
copy  of  the  appraisal  report.  The  Board 
proposed  that  applicants  for  credit  to  be 
secured  by  a  dwelling  should  be 
provided  a  written  notice  of  their  right 
to  receive  a  copy  of  the  appraisal  report. 
This  notice  generally  was  to  be  given  no 
later  than  15  days  after  the  creditor 
received  the  application.  In  proposing 
the  notice  requirement,  the  Board  noted 
the  Congress's  belief  that  access  to 
appraisal  reports  might  help  in 
detecting  credit  discrimination 
associated  with  the  appraisal  of 
property.  The  Board  also  noted  that  the 
notice  would  be  particularly  important 
to  applicants  if  there  has  been  a  lender 
practice  of  not  making  appraisals 
available  to  applicants. 

Most  commenters  opposed  the 
proposed  notice  requirement  because  of 
the  additional  paperwork  burden  that  it 
would  impose  and  the  fact  that  the 
Congress  did  not  require  it.  Some 
commenters  opposed  the  notice 
requirement  on  the  general  grounds  that 
the  cumulative  effect  of  disclosure  rules 
is  to  overburden  the  industry.  At  the 
other  end  of  the  spectrum,  a  few 
commenters  including  a  state  consumer 
protection  agency  recommended  that 
the  final  regulations  require  notification 
to  all  applicants  and  a  second  notice  to 
applicants  whose  loans  are  denied. 


While  the  notice  would  impose  some 
burden,  the  Board  believes  that  it  is 
outweighed  by  the  consumer  benefit 
from  receiving  the  notice.  If  the 
notification  were  to  be  included  on 
notices  of  action  taken  on  a  consumer's 
loan  application  (required  by  Regulation 
B),  Truth  in  Lending  disclosures,  or  on 
application  or  other  forms  (instead  of 
creating  a  separate  disclosure),  the 
compliance  costs  would  be  limited  to 
the  one-time  incremental  cost  of 
revising  documents  to  add  the  notice. 

After  review  of  the  public  comments, 
the  Board  believes  greater  effect  to  the 
ECOA  appraisal  amendments  is 
achieved  by  requiring  that  applicants  be 
notified  of  their  right  to  a  copy  of  the 
appraisal  report,  as  proposed.  In  the 
Board's  view,  it  is  important  that  this 
minimal  notice  be  given  to  applicants  in 
light  of  the  Congress's  concern  about 
potential  discrimination  in  the  appraisal 
process.  It  is  also  important  to  notify  all 
consumers  of  their  statutory  right  to  a 
copy  of  their  appraisal,  given  the 
anecdotal  evidence  (confirmed  by  the 
commenters)  that  appraisals  previously 
were  not  made  available  to  applicants 
upon  request. J  Therefore,  pursuant  to 
the  Board's  authority  in  section  703  of 
the  ECOA.  creditors  will  be  required  to 
provide  all  applicants  with  written 
notice  of  the  right  to  receive  a  copy  of 
the  appraisal  report.  As  stated  above, 
the  notice  need  not  be  given  by  creditors 
who  automatically  provide  copies  to  all 
applicants.  To  reduce  the  potential 
paperwork  burden  of  the  notice 
requirement,  the  Board  will  not  require 
that  the  notice  be  provided  in  a  form  the 
consumer  can  keep,  as  was  proposed. 
Furthermore,  in  response  to 
commenters'  suggestions  for  flexibiHty 
on  timing,  the  rule  would  permit 
creditors  to  provide  this  notice  as  early 
as  the  time  of  application.  They  may 
also  provide  the  notice  later,  but  not 
later  than  at  the  time  they  notify  an 
applicant  of  the  action  they  have  taken 
on  the  application.  (Under  §  202.9  of  the 
regulation,  creditors  must  notify 
applicants  of  their  approval  of, 
counteroffer  to.  or  adverse  action  on  an 
application  within  30  days  of  receipt  of 
a  completed  application.)  The  notice 
may  be  included  on  or  with  the  adverse 
action  notice,  the  application,  or  other 
documents. 

Reimbursement.  The  statute  permits  a 
creditor  to  require  reimbursement  from 
the  applicant  for  the  cost  of  the 
appraisal  before  a  copy  is  provided. 
Many  commenters  responded  to  the 


*  In  the  proposal,  the  Board  asked  creditors 
whether  thev  currently  provided  appraisal  reports 
automatically.  Nearly  30  commenters  addressed  the 
issue.  About  ten  of  those  stated  they  routinely 
provide  appraisal  reports  to  consumers. 


Board's  request  for  information  about 
the  fees  that  may  be  charged  for  a  copy  " 
of  an  appraisal.  Most  commenters  that 
addressed  the  issue  stated  that  all  or 
part  of  the  cost  of  having  the  appraisal 
conducted  is  imposed  on  the  applicant. 
According  to  several  commenters,  no 
other  fees  are  imposed  for  providing  a 
copy  of  the  appraisal  report.  Many 
commenters  who  charge  consumers  for 
having  the  appraisal  performed  asked 
the  Board  to  clarify  whether  fees  for 
providing  a  copy  of  the  appraisal  (for 
example,  copying  fees  and  postage) 
could  be  imposed  following  the 
adoption  of  the  final  rule. 

The  statute  permits  the  creditor  to  be 
reimbursed  for  the  cost  of  the  appraisal 
and  the  final  rule  refiects  that,  this 
provision  permits  a  creditor  to  require 
the  consumer  to  pay  for  the  cost  of  the 
appraisal  prior  lo  providing  a  copy. 
"Reimbursement"  would  not  be  allowed 
as  a  condition  for  providing  a  copy  of 
the  appraisal  if  the  fee  has  already  been 
paid  by  the  consumer — for  example,  as 
part  of  the  application  fee. 

The  final  rule  also  permits  the 
creditor  to  require  reimbursement  of 
photocopy  and  postage  costs  that  are 
incurred  in  providing  the  copy  of  the 
report,  unless  prohibited  by  state  or 
other  law. 

Paragraph  (b) — Credit  Unions 

The  proposal  excepted  from  the 
requirements  creditors  that  provide 
appraisal  reports  pursuant  to  NCUA 
regulations,  in  keeping  with  the 
legislative  history  to  the  ECOA 
amendments.  (See  S.  Rep.  No.  167  at 
90.)  The  final  rule  exempts  credit 
unions  from  the  provisions  of  §  202.5a 
if  they  are  subject  to.  and  comply  with, 
the  provisions  of  the  NCUA  regulations 
relating  to  making  appraisals  available 
upon  request.  12  CFR  701.31(c)(5). 

Section  202.14 — Enforcement,  Penalties, 
and  Liabilities 

Paragraph  (b) — Penalties  and  Liabilities 

The  Board  proposed  that  changes 
made  to  section  706  of  the  ECOA  by 
FDICIA  be  incorporated  into  Regulation 
B.  The  language  of  the  final  rule  differs 
slightly  from  the  proposed  text  for 
clarity,  but  the  meaning  is  unchanged; 
federal  financial  supervisory  agencies 
must  refer  susp)ected  pattern  and 
practice  discrimination  cases  to  the  DOJ. 
In  addition,  the  agencies  must  notify 
HUD  when  they  have  reason  to  believe 
violations  of  the  ECOA  have  occurred 
that  may  also  constitute  violations  of  the 
FHA,  unless  the  matter  has  been 
referred  to  the  DOJ. 
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Appendix  C— Sample  Disclosure  Foms     (4)  Paperwork  Reduction  Act 


A  sample  disclosure  notice.  Form  C- 
9,  has  been  added  to  Appendix  C. 
Proper  use  of  this  form  satisfies 
compliance  with  §  202.5a  of  Regulation 
B.  Creditors  may  design  their  own  form, 
or  add  to  or  modify  the  model  form,  to 
reflect  their  individual  pohcies  and 
procedures.  For  example,  if  a  creditor 
wants  to  give  applicants  the  option  to 
call  and  leave  their  name  and  the 
address  to  which  an  appraisal  report 
should  be  sent,  the  creditor  may  modify 
the  notice  accordingly.  The  reference  in 
the  proposed  model  form  to  telephone 
requests  for  a  copy  of  the  appraisal 
report  has  been  deleted,  however,  to 
respond  to  comments  expressing 
concern  that  it  could  be  viewed  as 
requiring  telephone  requests  to  be 
honored:  In  addition,  for  brevity,  the 
model  form  has  been  revised  to 
eliminate  the  reference  to  reimbursing 
creditors  for  the  cost  of  the  appraisal 
and  copies  of  the  report  (although  such 
a  reference  may  be  included  with  the 
notice). 

(3)  Economic  Impact  Statement 

The  Board's  Division  of  Research  and 
Statistics  has  prepared  an  economic 
impact  statement  on  the  proposed 
revisions  to  Regulation  B.  A  copy  of  the 
analysis  may  be  obtained  from 
Publications  Services,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551.  at  (202) 
452-3245. 


In  accordance  with  section  3507  of 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  35;  5  CFR  1320.13),  the 
proposed  information  collection  was 
reviewed  by  the  Board  under  the 
authority  delegated  to  it  by  the  Office  of 
Management  and  Budget  after 
considering  comments  received  during 
the  public  comment  period. 

A  number  of  commenters  believed 
that  complying  with  the  proposal  would 
place  significant  paperwork  burdens  on 
institutions,  particularly  small 
institutions.  Some  expressed  Concern 
about  the  volume  and  variety  of 
disclosures  provided  to  consumers  for 
credit  transactions  secured  by 
residential  real  property,  and  the 
potential  for  consumer  confusion. 

A  few  commenters  reacted  to  the 
specific  burden  estimates  that  appeared 
in  the  proposal.  They  believed  that  the 
estimates  underreported  the  burden, 
particularly  the  time  associated  with 
responding  to  requests  for  copies  of 
appraisal  reports.  The  commenters 
questioned  whether  institutions 
typically  could  retrieve  and  review  files, 
then  copy  and  send  appraisal  reports  in 
5  minutes,  as  proposed. 

In  response  to  tnese  comments,  the 
Board  has  adjusted  the  burden  estimates 
that  were  made  in  the  proposal  by 
increasing  the  estimated  time  needed  to 
respond  to  requests  for  appraisal 
reports. 

The  requirements  will  apply  to  both 
large  and  small  mortgage  lenders.  The 


impact  on  small  creditors  will  depend 
upon  whether  lenders  provide 
appraisals  as  a  matter  of  course.  The 
model  disclosure  form  in  the  regulation 
will  somewhat  ease  compliance  burdens 
on  the  lenders.  In  addition,  lenders  that 
regularly  provide  appraisal  reports  to   . 
applicants  (whether  the  loan  is 
approved  or  denied)  need  not  comply 
with  the  notice  requirement  of  the 
regulation. 

The  following  information  about 
paperwork  burden  relates  only  to  the 
effect  of  the  proposal  on  state  member 
banks  of  the  Federal  Reserve  System. 
Lenders  that  are  subject  to  Regulation  B 
other  than  state  member  banks  are 
supervised  by  other  Federal  agencies. 
For  purposes  of  the  Paperwork 
Reduction  Act,  these  agencies  will 
report  their  own  estimates  of  the 
paperwork  burden  imposed  by  the  new 
ECOA  requirement. 

The  Board  estimates  that  the 
disclosure  requirement  will  result  in  an 
annual  reporting  burden  of  about  23,000 
hours  for  state  member  banks. 

Proposed  Information  Collection 

Report  title:  Recordkeeping  and 
Disclosure  Requirements  in 
Connection  with  Regulation  B  (Equal 
Credit  Opportunity) 

Report  number:  Not  applicable 

OMB  docket  number:  7100-0201 

Frequency:  As  needed 

Reporters:  State  member  banks 


Number  of 
records  sub- 
ject to  require- 
ment 


Estimated  time 

per  response 

(minutes) 


Appraisal  report  upon  request 
Notice  ol  right  to  appraisal 


125,000 
625,000 


10 
.25 


Estimated  total 

number  ol 

hours  of  arv 

nua)  reporting 
burden 

20,800 
2,600 


List  of  Subjects  in  12  CFR  Fart  202 

Aged,  Banks,  Banking,  Civil  rights. 
Credit,  Marital  status  discrimination, 
Penalties.  Religious  discrimination. 
Reporting  and  recordkeeping 
requirements.  Sex  discrimination. 

For  the  reasons  set  forth  in  the 
preamble,  and  pursuant  to  authority 
granted  in  15  U.S.C  1691b  of  the  ECOA, 
the  Board  amends  12  CFR  part  202  as 
follows: 

PART  202— EQUAL  CREDIT 
OPPORTUNITY  (REGULATION  B) 

The  authority  citation  for  part  202 
continues  to  read  as  follows: 

Authority.  15  U.S.C  1691-16911. 


2.  Section  202.1  is  amended  by 
revising  the  last  sentence  of  paragraph 
(b)  to  read  as  follows: 

1202.1    Auttiortty,  acopa,  and  purpose. 

(b)  •  *  •  The  regulation  also  requires 
creditors  to  notify  applicants  of  action 
taken  on  their  applications;  to  report 
credit  history  in  the  names  of  both 
spouses  on  an  accoimt;  to  retain  records 
of  credit  applications;  to  collect 
information  about  the  applicant's  race 
and  other  personal  characteristics  in 
applications  for  certain  dwelUng-related 
loans;  and  to  provide  applicants  with 
copies  of  appraisal  reports  used  in 
coimection  with  credit  transactions. 

3.  Section  202.5a  is  added  to  read  as 
follows: 


f  202.5a    Rules  on  providing  appraisal 
reports. 

(a)  Providing  appraisals.  A  creditor 
shall  provide  a  copy  of  the  appraisal 
report  used  in  connection  with  an 
application  for  credit  that  is  to  be 
secured  by  a  lien  on  a  dwelling.  A 
creditor  shall  comply  with  either 
paragraph  (a)(1)  or  (a)(2)  of  this  section. 

(1)  Routine  delivery.  A  creditor  may 
routinely  provide  a  copy  of  the 
appraisal  report  to  an  applicant 
(whether  credit  is  granted  or  denied  or 
the  application  is  withdrawn). 

(2)  Upon  request.  A  creditor  that  does 
not  routinely  provide  appraisal  reports 
shall  provide  a  copy  upon  an 
applicant's  written  request. 

U)  Notice.  A  creditor  that  provides 
appraisal  reports  only  upon  request 
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shall  notify  an  applicant  in  writing  of 
the  right  to  receive  a  copy  of  an 
appraisal  report.  The  notice  may  be 
given  at  any  time  during  the  application 
process  but  no  later  than  when  the 
creditor  provides  notice  of  action  taken 
under  §  202.9  of  this  part.  The  notice 
shall  specify  that  the  applicant's  request 
must  be  in  writing,  give  the  creditor's 
mailing  address,  and  state  the  time  for 
making  the  request  as  provided  in 
paragraph  (aK2Kii)  of  this  section. 

(iifZTeyiVefy.  A  creditor  shall  mail  or 
deliver  a  copy  of  the  appraisal  report 
promptly  (generally  within  30  days) 
after  the  creditor  receives  an  applicant's 
request,  receives  the  report,  or  receives 
reimbursement  from  the  applicant  for 
the  report,  whichever  is  last  to  occur.  A 
creditor  need  not  provide  a  copy  when 
the  applicant's  request  is  received  more 
than  90  days  after  the  creditor  has 
provided  notice  of  action  taken  on  the 
application  under  §  202.9  of  this  part  or 
90  days  after  the  application  is 
withdrawn. 

(b)  Credit  unions.  A  creditor  that  is 
subject  to  the  regulations  of  the  National 
Credit  Union  Administration  on  making 
copies  of  appraisals  available  is  not 
subject  to  this  section. 

(c)  Definitions.  For  purposes  of 
paragraph  (a)  of  this  section,  the  term 
dwelling  means  a  residential  structure 
that  contains  one  to  four  units  whether 
or  not  that  structure  is  attached  to  real 
property.  The  term  includes,  but  is  not 
limited  to,  an  individual  condominium 
or  cooperative  unit,  and  a  mobile  or 
other  manufactured  home.  The  term 
appraisal  report  means  the  document(s) 
relied  upon  by  a  creditor  in  evaluating 
the  value  of  the  dwelling. 

4.  Section  202.14  is  amended  by 
revising  paragraph  {bM3)  and  by  adding 
paragraphs  (b)(4)  and  (b)(5)  to  read  as 
follows: 

S  202.14    Enforcement,  penalties  and 
llablliUes. 


(b)  Penalties  and  liabilities. 


(3)  If  an  agency  responsible  for 
administrative  enforcement  is  unable  to 
obtain  compliance  with  the  act  or  this 
part,  it  may  refer  the  matter  to  the 
Attorney  General  of  the  United  States. 
In  addition,  if  the  Board,  the 
Comptroller  of  the  Currency,  the  Federal 
Deposit  Insurance  Corporation,  the 
Office  of  Thrift  Supervision,  or  the 
National  Credit  Union  Administration 
has  reason  to  believe  that  one  or  more 
creditors  engaged  in  a  pattern  or 
practice  of  discouraging  or  denying 
applications  in  violation  of  the  act  or 
this  part,  the  agency  shall  refer  the 
matter  to  the  Attorney  General. 


Furthermore,  the  agency  may  refer  a 
matter  to  the  Attorney  General  if  the 
agency  has  reason  to  believe  that  one  or 
more  creditors  violated  section  701(a)  of 
the  act. 

(4)  On  referral,  or  whenever  the 
Attorney  General  has  reason  to  believe 
that  one  or  more  creditors  engaged  in  a 
pattern  or  practice  in  violation  of  the  act 
or  this  regulation,  the  Attorney  General 
may  bring  a  civil  action  for  such  relief 
as  may  be  appropriate,  including  actual 
and  punitive  damages  and  injunctive 
relief. 

(5)  If  the  Board,  the  Comptroller  of  the 
Currency,  the  Federal  Deposit  Insurance 
Corporation,  the  Office  of  Thrift 
Supervision,  or  the  National  Credit 
Union  Administration  has  reason  to 
believe  (as  a  result  of  a  consumer 
complaint,  conducting  a  consumer 
compliance  examination,  or  other*vise) 
that  a  violation  of  the  act  or  this  part  has 
occurred  which  is  also  a  violation  of  the 
Fair  Housing  Act.  and  the  matter  is  not 
referred  to  the  Attorney  General,  the 
agency  shall  notify: 

(i)  The  Secretary  of  Housing  and 
Urban  Development;  and 

(ii)  The  applicant  that  the  Secretary  of 
Housing  and  Urban  Development  has 
been  notified  and  that  remedies  for  the 
violation  may  be  available  under  the 
Fair  Housing  Act. 

*  •        •        •        • 

5.  Appendix  C  to  Part  202  is  amended 
in  the  first  paragraph  of  the  introduction 
by  revising  the  first  sentence  and  adding 
a  sentence  at  the  end;  in  the  last 
paragraph  of  the  introduction  by  adding 
a  sentence  at  the  end;  and  by  adding 
sample  Form  C-9  to  read  as  follows: 

Appendix  C  to  Part  202 — Sample 
Notification  Forms 

This  appendix  contains  nine  sample 
notification  forms.  ■  •  •  Form  C-9  is 
designed  for  use  in  notifying  an  applicant  of 
the  right  to  receive  a  copy  of  an  appraisal 
under  §  202.5a. 

•  •         •         •         ■ 

•  *  •  Proper  use  of  Form  C-9  will  satisfy 
the  requiiements  of  §  202.Sa  of  this  part. 

Form  C-9 — Sample  Disclosure  of  Right  to 
Receive  ■  Copy  of  an  Appraisal 

You  have  the  right  to  a  copy  of  the 
appraisal  report  used  in  connection  with 
your  application  for  credit.  If  you  wish  a 
copy,  please  trrite  to  us  at  the  mailing 
address  we  have  provided.  We  must  hear 
from  you  no  later  than  90  days  after  we  notify 
you  about  the  action  taken  on  your  credit 
application  or  you  withdraw  your 
application. 

(In  your  letter,  give  us  the  following 
information:) 


By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System.  December  9. 1993. 
William  W.  Wiks, 
Secretary  of  the  Board. 
|FR  Doc.  93-30536  Filed  12-15-93.  845  am) 

BILUNO  COOC  tZIS-OI-^ 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  9»-NII-190-AD;  Antendmenl 
39-8770:  AD  93-25-04] 

Airworthiness  Directives;  GiHfstream 
Model  G-1159  (G*»)  Series  Airplanes 
Equipped  With  Aviation  Partners 
Winglets  Manufactured  in  Accordance 
With  Supplemental  Type  Certificate 
(STC)  SA5964NM 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Gulfstream  Model 
G-1159  (G-n)  series  airplanes.  This 
action  requires  either  removal  of  certain 
winglets  or  the  imposition  of  certain 
limitations  for  continued  flight 
operations  without  removal  of  these 
winglets.  This  amendment  is  prompted 
by  the  results  of  a  static  test  during 
which  one  winglet  failed  approximately 
at  limit  load  (50  percent  short  of 
ultimate  load).  The  actions  specified  in 
this  AD  are  intended  to  prevent  in-flight 
failure  of  one  or  both  winglets,  which 
could  result  in  a  potential  unsafe  flutter 
condition  and  reduced  controllability  of 
the  airplane. 
EFFECTIVE  DATE:  January  3. 1994. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
February  14. 1994. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-103. 
Attention:  Rules  Docket  No.  g3-NM- 
190-AD.  1601  Lind  Avenue  SW.. 
Renton.  Washington  98055-4056. 
FOR  FURTHER  INFORMATION  CONTACT:  Phil 
Forde.  Aerospace  Engineer.  Airframe 
Branch,  ANM-120S.  FAA.  Transport 
Airplane  Diructorate.  Seattle  Aircraft 
CertiHcation  Office,  1601  Lind  Avenue 
SW..  Renton.  Washington  98055-4056; 
telephone  (206)  227-2771;  fax  (206) 
227-1181. 

SUPPLEMENTARY  MFORMATXM:  Recently, 
the  FAA  conducted  a  post-certification 
audit  of  winglets  that  were 
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manufactured  by  Aviation  Partners  in 
accordance  with  Supplemental  Type 
Certificate  (STC)  SA5964NM,  and 
installed  on  certain  Gulfstream  Model 
G-1159  (G-II)  series  airplanes.  The 
results  of  this  audit  revealed,  and  the 
FAA  concluded,  that  the  potential  may 
exist  for  these  winglets  to  be  deficient 
in  meeting  the  strength  requirements  of 
the  Federal  Aviation  Regulations  (FAR). 
In  the  subsequent  static  testing 
conducted  by  Aviation  Partners,  a 
winglet  manufactured  in  accordance 
with  STC  SA5964NM  failed 
approximately  at  limit  load,  which  is  50 
percent  short  of  ultimate  load.  This 
condition,  if  not  corrected,  could  result 
in  the  failure  of  a  winglet  or  winglets 
during  flight. 

The  winglets  are  "hard"  attached,  or 
permanently  fastened,  and  are 
integrated  into  the  construction  of  the 
wing.  Therefore,  if  failure  of  one  or  both 
winglets  were  to  occur  during  flight, 
portions  of  the  winglet  may  remain  on 
the  wing,  act  as  a  flutter  vane,  and 
induce  a  potentially  unsafe  flutter 
condition.  This  situation  could  lead  to 
reduced  controllability  of  the  airplane. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Gulfstream  Model  G- 
1159  (G-II)  series  airplanes  of  the  same 
type  design,  this  AD  is  being  issued  to 
prevent  in-flight  failure  of  winglets  that 
were  manufactured  by  Aviation  Partners 
in  accordance  with  STC  SA5964NM  and 
installed  on  these  airplanes.  This  AD 
requires  that  affected  operators 
accomplish  one  of  two  specific  actions: 

1.  The  removal  of  these  particular 
winglets  and  restoration  of  the  airplane 
to  its  original  type  design,  followed  by 
removal  of  the  Airplane  Flight  Manual 
(AFM)  limitation  previously  imposed  by 
STC  SA5964NM;  or 

2.  Revision  of  the  Limitations  Section 
of  the  FAA-approved  AFM  to  impose 
gross  operating  weight  restrictions  and/ 
or  operating  speed  restriciions  for 
continued  flight  operations  (without 
removal  of  these  winglets). 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
afl'ecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 


submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 

Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
p>ostcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-190-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034.  February  26. 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  EKDT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 


List  of  Subjects  in  14  CFR  Pari  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  DSC.  App.  1354(a),  1421 
and  1423;  49  U.S.Q  106(g);  and  14  CFR 
11.89. 

S  39.1 3    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-25-04  Gulfstream:  Amendment  39-8770. 
Docket  93-NM-190-AD. 

Applicability:  Model  G-1159  (G-II)  series 
airplanes  equipped  with  Aviation  Partners 
winglets  manufactured  in  accordance  with 
Supplemental  Type  Certificate  (STC) 
SA5964NM,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  in-flight  failure  of  one  or  both 
winglets,  and  a  resultant  unsafe  flutter 
condition  of  the  airplane,  accomplish  the 
following: 

(a)  Within  10  days  after  the  effective  date 
of  this  AD,  accomplish  the  requirements  of 
either  paragraph  (a)(1)  or  (a)(2)  of  this  AD. 

(1)  Remove  the  Aviation  Partners  winglets 
manufactured  in  accordance  with  STC 
SA5964NM  and.  prior  to  further  flight, 
restore  the  airplane  to  its  original  type 
design.  The  FAA-approved  Airplane  Flight 
Manual  (AFM)  limitation,  previously 
imposed  by  STC  SA5964NM,  may  be 
removed  following  removal  of  these  winglets. 
Or 

(2)  Revise  the  Limitations  Section  of  the 
FAA-approved  AFM  to  restrict  the  gross 
operating  weight  and/or  operating  speed  in 
accordance  with  a  method  approved  by  the 
Manager,  Seattle  Aircraft  Certification  Office 
(AGO),  FAA,  Transport  Airplane  Directorate. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  tie 
used  if  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
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requirements  of  this  AD  can  be 
accomplished. 

(d)  This  amendment  becomes  elective  on 
January  3, 1994. 

Issued  in  Renton.  Washington,  on 
December  10, 1993. 

Bill  R.  BoxweU. 

Acting  Manager,  Transport  Airplane 
P'rectorate,  Aircraft  Certification  Service. 
|FR  Doc.  93-30651  Filed  12-15-93:  8:45  am] 

BILUNO  COOf  4t10-13-# 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospiieric 
Administration 

15CFR  Part 943 
pjockat  No.  80851-1105] 
RIN  0648-^B49 

Flower  Garden  Banks  National  Marine 
Sanctuary  Regulations 

AGENCY:  Office  of  Ocean  and  Coastal 
Resource  Management  (OCRM). 
National  Ocean  Service  (NOS).  National 
Oceanic  and  Atmospheric 
Administration  (NOAA).  Commerce 

(Doa. 

ACTION:  Notice  of  effective  date. 

SUMMARY:  On  November  20, 1991,  the 
Under  Secretary  of  Commerce  for 
Oceans  and  Atmosphere  transmitted  the 
notice  of  designation  for  the  Flower 
Garden  Banks  National  Marine 
Sanctuary  to  Congress.  The  Sanctuary  is 
two  separate  areas  of  ocean  waters  over 
and  surrounding  the  East  and  West 
Flower  Garden  Banks,  and  the 
submerged  lands  thereunder  including 
the  Banks,  in  the  northwestern  Gulf  of 
Mexico.  The  area  designated  at  the  East 
Bank  is  located  approximately  120 
nautical  miles  south-southwest  of 
Cameron,  Louisiana,  and  encompasses 
19.20  square  nautical  miles.  The  area 
designated  at  the  West  Bank  is  located 
approximately  110  nautical  miles 
southeast  of  Galveston,  Texas,  and 
encompasses  22.50  square  nautical 
miles.  The  notice  of  designation  and 
implementing  rules  were  published  on 
December  5. 1991  (56  FR  63634).  They 
could  not  take  effect  until  Congress  had 
45  days  of  continuous  session  to  review 
the  terms  of  designation,  or  until 
legislation  providing  for  designation 
was  signed  into  law. 

On  March  9, 1992,  the  President 
signed  into  law  Public  Law  102-251, 
which,  among  other  matters,  provides 
that  the  designation  of  the  Flower 
Garden  Banks  National  Marine 
Sanctuary  took  effect  on  January  17. 
1992.  Because  Public  Law  102-251  does 
not  specifically  provide  an  efliective  date 


for  the  Sanctuary  regulations,  this 
document  establishes  the  effective  date 
of  the  regulations. 

EFFECTIVE  DATE:  The  final  regulations  in 
15  CFR  part  943  published  on  December 
5, 1991  (56  FR  63634}  shall  take  effect 
on  January  18, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Lindelof,  Gulf  and  Caribbean 
Regional  Manager,  Sanctuaries  and 
Reserves  Division,  Office  of  Ocean  and 
Coastal  Resource  Management,  National 
Ocean  Service,  National  Oceanic  and 
Atmospheric  Administration,  1305  East 
West  Highway,  .SSMC-4,  Silver  Spring, 
MD  20910  (301/713-3137). 

Federal  Domestic  Assistance  Catalog  Number 
11.429  Marine  Sanctuary  Program. 

Dated:  December  9, 1993. 
W.  Stanley  Wikon. 

Assistant  Administrator  for  Ocean  Services 
and  Coastal  Zone  Managentent.  , 

IFR  Doc  93-30599  Filed  12-15-93;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Pari  520 

Oral  Dosage  Form  New  Animal  Drugs; 
Roxarsone  Tablets  and  Liquid 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect    ^ 
codiHcation  of  two  previously  approved 
new  animal  drug  applications  (NADA's) 
held  by  L  D.  Russell  Co.,  Laboratories. 
The  NADA's  provide  for  the  use  of 
roxarsone  tablets  and  liquid  in  the 
drinking  water  of  growing  chickens  and 
turkeys  for  improved  rate  of  weight 
gain,  improved  feed  efficiency,  and 
improved  pigmentation. 
EFFECTIVE  DATE:  December  16, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diaiuie  T.  McRae.  Center  for  Veterinary 
Medicine  (HFV-102).  Food  and  Drug 
Administration.  7500  Standish  PL, 
Rockville,  MD  20855.  301-594-1623. 
SUPPLEMENTARY  MFOAMATION:  The  1.  D. 
Russell  Co.,  Laboratories.  1301  Iowa 
Ave.,  Longmont,  CO  80501,  is  sponsor 
of  approved  NADA's  6-019  and  6-081 
for  roxarsone  tablets  and  liquid, 
respectively.  The  tablets  and  liquid  are 
used  to  prepare  medicated  drinking 
water  containing  roxarsone  at  a 
concentration  of  72  milligrams  per 
gallon.  Consumption  of  the  medicated 


drinking  water  by  chickens  and  turkeys 
throughout  their  growing  period  results 
in  improved  rate  of  weight  gain, 
improved  feed  efficiency,  and  improved 
pigmentation.  NADA  6-019  (tablets) 
was  originally  approved  on  August  30. 
1946,  and  NADA  6-081  (liquid)  was 
originally  approved  on  November  14. 
1946.  FDA  is  amending  the  regulations 
in  §  520.2088  (21  CFR  520.2088)  by 
adding  new  paragraph  (c)  and  by  adding 
new  §  520.2089  to  reflect  these  NADA's. 

The  agency  has  determined  under  21 
CFR  25.24(d)(l)(i)  that  this  action  is  of 
a  type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

In  accordance  with  the  freedom  of 
information  (FOI)  provisions  of  part  20 
(21  CFR  part  20)  and  §  514.11(e)(2)(i)  (21 
CFR  514.11(e)(2)(i))  for  NADA's 
approved  prior  to  July  1, 1975,  FOI 
summaries  of  safety  and  effectiveness 
data  and  information  submitted  to 
support  approval  of  the  applications  are 
not  required. 

List  of  Subjects  in  21  CFR  Part  520 

Animal  drugs. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  520  is  amended  as  follows: 

PART  52a-ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Antbority:  Sec.  512  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C.  3«0b). 

2.  Section  520.2088  is  amended  by 
adding  new  paragraph  (c)  to  read  as 
follows: 

§520.2088    Roxarson*  tatiieta. 

•        •        •        •        • 

(c)(1)  Specifications.  Each  tablet 
contains  72  milligrams  of  roxarsone  (3- 
nitro-4-hydroxyphenylarsonic  acid). 

(2)  Sponsor.  See  Na  017144  in 
§  510.&00(c)  of  this  chapter. 

(3)  Belated  tolerances.  See  §  556.60  of 
this  chapter. 

(4)  Conditions  of  use  in  growing 
chickens  and  growing  turkeys — (i) 
Amount.  1  tablet  in  each  gallon  of 
drinking  water  (0.002  percent 
roxarsone). 

(ii)  Indications  for  use.  For  improved 
rate  of  weight  gain,  improved  feed 
efficiency,  and  improved  pigmentation. 

(iii)  Limitations.  Administer 
continuously  throughout  growing 
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period.  l)o  not  administer  to  chickens 
producing  eggs  for  human  consumption. 
Withdraw  5  days  before  slaughter.  Use 
as  sole  soiut:e  of  organic  arsenic. 
Overdosage  or  the  lack  of  water  intake 
may  result  in  weakness  or  paralysis  of 
legs. 

3.  New  §  520.2089  is  added  to  read  as 
follows: 

§520.2089    Roxarsone  liquid. 

(a)  Specifications.  Each  teaspoon  (5 
milliliters)  of  solution  contains  72 
milligrams  of  roxarsone  (3-nitro-4- 
hydroxyphenylarsonic  acid). 

(b)  Sponsor.  See  No.  017144  in 
§  510.600(c)  of  this  chapter. 

(c)  Related  tolerances.  See  §  556.60  of 
this  chapter. 

(d)  Conditions  of  use  in  growing 
chickens  and  growing  turkeys — (1) 
Amount.  1  teaspoon  (5  milliliters)  to 
each  gallon  of  drinking  water  (0.002 
percent  roxarsone). 

(2)  Indications  for  use.  For  improved 
rate  of  weight  gain,  improved  feed 
efficiency,  and  improved  pigmentation. 

(3)  Umitations.  Administer 
continuously  throughout  growing 
period.  Do  not  administer  to  chickens 
producing  eggs  for  human  consumption. 
Withdraw  5  days  before  slaughter.  Use 
as  sole  source  of  organic  arsenic 
Overdosage  or  the  lack  of  water  intake 
may  result  in  weakness  or  paralysis  of 
legs. 

Dated:  December  8. 1993. 
Richard  IL  Teske. 

Acting  Director,  Center  for  Veterinary 
Medicine. 

[FR  Doc.  93-30610  Filed  12-15-93;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Pan  1 
CGD  78-82 
RIN211S-AE67 

EnforcetMnt;  Civil  and  Criminal 
Penalty  Procaedings 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Adoption  of  interim  rule  as 
final. 

SUMMARY:  This  rule  adopts  as  final,  the 
Coast  Guard  regulations  contained  in  33 
CFR  part  1,  subpart  1.07 — Enforcement; 
Civil  and  Criminal  Penalty  Proceedings 
which  were  published  as  an  interim 
final  rule  on  November  20, 1978.  The 
Coast  Guard  had  anticipated  finalizing 
the  interim  final  rule  after  a  comment 
period  aod  a  six-month  evaluation  of 


effectiveness.  However,  due  to  an 
administrative  oversight,  the  rule  was 
never  finalized. 

EFFECTIVE  DATE:  December  16, 1993. 
FOR  FURTHER  MFORMATION  CONTACT: 

LCDR  Michael  Emge,  Maritime  and 
International  Law  Division,  Office  of  the 
Chief  Coimsel.  at  (202)  267-1527. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  LCDR 
Michael  Emge,  Project  Manager,  and 
C.G.  Green.  Project  Counsel. 

Regulatory  Histoiy 

On  November  20, 1978,  the  Coast 
Guard  published  in  the  Federal  Register 

an  interim  final  rule  entitled 
"Enforcement;  Civil  and  Crimin&l 
Penalty  Proceedings"  (43  CFR  54186). 
The  regulations  described  the  Coast 
Guard  civil  penalty  process  and  how 
criminal  cases  are  referred  to  the  U.S. 
Attorney  for  prosecution.  The 
regulations  became  effiective  three 
months  after  publication,  on  February 
20, 1979.  The  Coast  Guard  received 
fourteen  comments  on  the  interim  rule. 

Background  and  Purpose 

The  interim  final  regulations  effective 
on  February  20, 1979,  have  proved 
workable  and  an  improvement  over  the 
previous  procedures.  Even  though 
several  amendments  were  published  as 
final  rules,  none  of  these  amendments 
finalized  the  interim  final  rule.  The 
interim  rule,  however,  remained 
effective  and  has.  with  its  several 
amendments,  comprised  the  Coast 
Guard's  civil  penalty  system  since  1979. 
The  amendments  are  discussed  below. 

This  rule  finalize^the  regulations,  as 
amended,  and  closes  the  docket  on  this 
rulemaking.  The  text  of  the  final  rule  as 
adopted  herein  appears  in  the  Code  of 
Federal  R^ulations  for  33  CFR  parts  1 
to  124.  July  1. 1993  edition.  Since  these 
rules  have  been  effective  since  1979, 
and  because  their  adoption  as  a  final 
rule  does  not  change  them,  good  cause 
exists  to  make  the  final  rule  effective  in 
fewer  than  thirty  days. 

Discussion  of  amendments:  On  June 
5. 1985.  the  Coast  Guard  published  (50 
FR  23688)  a  rule  amending  33  CFR  part 
1,  subpart  1.07.  The  rule  implemented 
a  one  year  test  of  the  voluntary  Marine 
Safety  Reporting  Program  (MSRP)  to 
determine  the  desirability  and 
feasibility  of  an  ongoing  MSRP.  The 
MSRP  was  designed  to  collect 
information  from  commercial  vessel 
operators  about  near  mishaps  or 
difficulties  encoimtered  with  the 
navigation  and  control  of  commwcial 


vessels.  The  rule  encouraged  voluntary 
participation  in  the  MSRP  by  providing 
relief  horn  possible  penalty  action  for 
certain  participants.  The  rule  was 
effective  June  1. 1985. 

On  May  29. 1986.  the  Coast  Guard 
published  a  final  rule  (51  FR  19329) 
terminating  the  MSRP.  This  rule  was 
effective  June  15, 1986,  permitting  a  two 
week  grace  period  for  processing 
incident  report  forms  submitted  late  in 
the  program. 

On  May  11, 1987,  minor  revisions 
were  published  (52  FR  17554)  to  reflect 
realignment  of  the  Coast  Guard  districts 
and  internal  reorganization.  In  this 
change,  the  requirement  for  a  second 
copy  of  a  petition  to  reopen  a  bearing 
was  eliminated.  Also,  to  provide  Coast 
Guard  District  Commanders  with  mora 
time  to  comment  on  a  respondent's 
appeal  of  a  Hearing  Officer  decision,  the 
time  frame  for  accepting  a  District 
Commander's  comments  was 
lengthened  from  20  to  30  days. 
References  to  gender  were  also  removed. 
The  rule  was  effective  on  publication  in 
the  Federal  Register. 

On  September  11, 1989,  the 
regulations  were  again  amended  (54  FR 
37613)  as  mandated  by  the  Anti-Drug 
Abuse  Amendments  Act  of  1988  (Pub. 
L.  100-690).  This  amendment  added 
§  1.07-100  to  33  CFR  part  1,  subpart 
1.07  to  provide  for  the  issuance  of  a 
summons  to  appear  in  lieu  of  the 
seizure  of  a  commercial  fishing  industry 
vessel  for  violations  involving  the 
possession  of  personal  use  quantities  of 
a  controlled  substance.  This  final  rule 
was  preceded  by  an  April  10, 1989. 
notice  of  proposed  rulemaking  (54  FR 
14250).  Public  comments  were 
considered  and  the  final  rule  was 
effective  October  11, 1989. 

None  of  these  amendments 
specifically  addressed  the  comments 
received  on  the  interim  final  rule 
published  in  1978.  and  none  of  the 
amendments  specifically  adopted  the 
subpart  as  a  final  rule.  The  public 
docket  on  this  rulemaking  has  remained 
open  since  publication  of  the  interim 
rule,  despite  the  subsequent 
amendments  to  the  procedures  as 
discussed  above. 

Discussion  of  Comments  and  Changes 

Since  the  regulations  in  33  CFR  part 
1,  subpart  1.07  are  solely  rules  of  agency 
procedure  and  practice,  5  U.S.C. 
553(b)i(3)i(A)  exempts  them  from  the 
notice  and  comment  rulemaking 
requirements  of  the  Administrative 
Procedure  Act.  Although  public  notice 
and  comment  were  not  required,  the 
Coast  Guard  invited  public  comment  on 
the  rules  when  they  were  published  in 
1978.  In  response  to  this  request  for 
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public  comment,  fourteen  comments 
were  received.  Although  the  comment 
period  officially  closed  September  1, 
1979,  the  two  comments  received  after 
that  period  were  also  considered.  None 
of  the  comments,  however,  resulted  in 
revisions  to  the  interim  rule.  These 
comments  are  briefly  discussed  below. 
0»ie  comment  came  from  the  author 
of  an  article  which  appeared  in  the 
August  1979  issue  of  Boating  magazine. 
The  article  was  a  commentary  on  the 
November  20, 1978,  civil  penalty 
regulations  and  was  entitled  "The  Coast 
Guard  Wants  to  Be  Your  Prosecutor, 
Judge,  and  Jury."  At  least  eight  of  the 
thirteen  other  public  comments  received 
appeared  prompted  by  this  magazine 
article.  These  comments  agreed  with  the 
magazine  article,  but  did  not  offer  any 
additional  substantive  comments.  The 
article's  author  suggested  that  the  Coast 
Guard's  civil  penalty  system  short  cut 
due  process  for  several  reasons.  These 
reasons  included:  (1)  The  people  that 
decide  cases,  Hearing  Officers,  are  not 
impartial  because  they  are  Coast  Guard 
officers;  (2)  the  system  does  not  provide 
for  a  hearing  on  the  record;  and  (3)  the 
Coast  Guard  is  not  required  to  prove  the 
alleged  violations  and  the  process,  in 
essence,  makes  a  party  guilty  until  that 
party  proves  their  innocence.  The  Coast 
Guard  disagrees  with  these 
characterizations  of  its  civil  penalty 
system. 

Although  Hearing  Ofticers  are  Coast 
Guard  officers,  they  are  impartial.  The 
regulations  in  33  CFR  1.07-1 5(a) 
specifically  state  that  the  Hearing 
Officer  has  no  other  responsibility, 
direct  or  supervisory,  for  the 
investigation  of  cases  referred  for  the 
assessment  of  civil  penalties.  Also,  the 
Hearing  Officer  decides  each  case  on  the 
basis  oi  the  evidence  before  him,  and 
must  have  no  prior  connection  with  the 
case.  The  Hearing  Officer  is  solely 
responsible  for  the  decision  in  each  case 
referred  to  him.  33  CFR  1.07-15(b).  To 
ensure  Hearing  Officer  impartiality,  the 
Coast  Guard  assigns  personnel 
specifically  to  that  position,  outside  of 
any  Coast  Guard  program  duties  or 
infiuence. 

The  Coast  Guard  civil  penalty  process 
under  33  CFR  part  1,  subpart  1.07  does 
not  provide  for  a  hearing  on  the  record, 
i.e.,  a  hearing  before  an  Administrative 
Law  Judge  and  a  transcript  of  the 
proceedings,  because  the  statutes 
enforced  under  the  civil  penalty  process 
do  not  require  such  hearings.  The  civil 
penalty  process  is  designed  to  afford 
parties  with  appropriate  due  process 
and  yet  process  numerous  reports  of 
alleged  violations  arising  from  the  Coast 
Guard's  law  enforcement  activities.  The 
regulations  do  provide  that  an  alleged 


violator,  or  "party,"  may  request  a 
hearing  before  the  Hearing  Officer,  if 
desired.  33  CFR  1.07-25.  The  party  may 
also  have  a  transcript  of  that  hearing 
prepared  at  the  party's  expense.  33  CFR 
1.07-60fl)).  Coast  Guard  Hearing 
Officers  process  approximately  14,400 
cases  each  year  under  these  procedures. 
To  provide  a  hearing  on  the  record  for 
each  of  these  cases  would  create  a 
significant  administrative  burden  on  the 
agency;  it  would  greatly  increase  the 
costs  for  both  the  agency  and  parties; 
and  it  would  slow  case  processing  to  an 
unacceptable  level  without  providing 
significant  improvement  to  the  system. 
It  is  worthwhile  to  note  Congress' 
recognition  of  the  Coast  Guard  civil 
penalty  process  in  the  legislative  history 
of  46  U.S.C.  2107,  one  of  the  Coast 
Guard's  enforcement  enabling 

authorities: 

f 
The  assessment  of  civil  penalties  under 
this  section  should  not  require  an  "on  the 
record"  hearing  within  the  meaning  of  the 
Administrative  Procedures  Act  (APA).  It  is 
intended  that  these  civil  penalties  be 
assessed  in  a  fair  manner.  However,  the 
Committee  recognizes  that  statutes  passed  in 
the  last  decade  have  involved  the  Coast 
Guard  in  tens  of  thousands  of  civil  penalty 
enforcement  cases  and  that  it  is  necessary 
that  the  penalties  be  assessed  efTiciently.  The 
Coast  Guard's  procedural  regulations  for 
assessing  civil  penalties  ensure  that  the 
essential  elements  of  due  process,  notice,  and 
opjjortunity  to  be  heard,  are  provided  to 
alleged  violators  (see  33  CFR  supbart  1.07). 
The  more  rigid  and  time<onsuining 
procedures  applicable  to  APA  adjudications 
are  unwarranted  in  the  case  of  Coast  Guard 
civil  penalty  assessment  procedures  and 
would  seriously  hamper  the  orderly 
enforcement  of  these  administrative 
penalties.  j 

H.R.  Rep.  No.  338, 98th  Cong.,  1st  Sess. 
132  (1983).  For  the  reasons  discussed 
above,  the  rules  have  not  been  changed 
to  provide  for  hearings  on  the  record. 

The  perceptions  by  commenters  that 
the  Coast  Guard  is  not  required  to  prove 
alleged  violations  and  that  the  Coast 
Guard's  civil  penalty  process  makes  a 
party  guihy  until  that  party  proves  his 
or  her  innocence  are 
misunderstandings.  When  a  Hearing 
Officer  receives  a  violation  case  from  a 
District  Commander,  the  Hearing  Officer 
makes  a  preliminary  review  of  it.  If  after 
this  review  there  appears  to  be  sufficient 
evidence  to  proceed,  the  Hearing  Officer 
then  notifies  the  party  of  the  alleged 
violation  and  the  party's  rights.  33  CFR 
1.07-20.  The  party  may  then  offer  any 
relevant  evidence  or  statements  to  rebut 
the  allegation  or  otherwise  exculpate  the 
party.  33  CFR  1.07-55(b),  (f).  Rebuttal 
by  the  Coast  Guard  and  a  further 
response  by  the  party  may  then  take 
place.  33  CFR  1.07-55(c).  After  the 


evidence  and  any  arguments  are 
received  by  the  Hearing  Officer,  the 
Hearing  Officer  makes  a  decision  based 
on  the  record.  If  the  weight  of  the 
evidence  does  not  show  that  the  alleged 
violation  occurred  and  the  party  is  the 
responsible  entity,  the  Hearing  Officer 
either  remands  or  dismisses  the  case.  33 
CFR  1.07-65(a).  The  burden  of  proving 
an  alleged  violation  remains  with  the 
Coast  Guard  throughout  the  process.  If 
appropriate,  sufficient  evidence  to 
create  a  presumption  of  a  violation  will 
require  the  party  to  present  evidence 
overcoming  the  presumption.  However, 
the  Coast  Guard  always  bears  the 
ultimate  burden  to  prove  an  alleged 
violation.  Additionally,  appeals  of  civil 
penalty  assessments  to  the  Commandant 
are  closely  reviewed.  If  on  appeal,  the 
Hearing  Officer's  decision  is  not 
supported  by  substantial  evidence  in  the 
case  record,  the  case  is  either  remanded 
or  dismissed.  Accordingly,  no  change  to 
the  rule  has  been  made. 

Another  comment  voiced  support  for 
the  interim  final  rule  but  suggested  that 
certain  significant  cases  warrant  review 
by  a  body  other  than  the  Coast  Guard 
and  the  Department  of  Transportation. 
Judicial  review  authority  does  exist  and 
need  not  be  addressed  in  this 
rulemaking.  The  Administrative 
Procedures  Act,  5  U.S.C  Chapter  7. 
provides  authority  and  guidelines  for 
federal  court  review  of  Coast  Guard  civil 
penalty  actions. 

One  comment,  from  a  large 
corporation,  voiced  support  for  the 
Interim  final  rule,  but  suggested  that  the 
provision  in  33  CFR  1.07-25  for 
responding  within  30  days  to  a  notice 
from  a  Hearing  Officer  of  initiation  of 
action,  be  lengthened  to  60  days.  The 
comment  stated  that  additional  time  is 
needed  to  investigate  the  alleged 
violations  and  to  get  the  Hearing 
Officer's  letter  to  the  person  responsible 
for  the  party's  reply.  Based  on  its 
experience  with  the  civil  penalty  system 
since  1979,  the  Coast  Guard  does  not 
agree  that  the  additional  30  days  is 
necessary.  Where  good  cause  is  shown 
and  additional  time  is  requested. 
Hearing  Officers  have  typically 
provided  additional  time  to 
accommodate  a  party's  investigation  or 
response  to  the  allegations.  Generally, 
the  majority  of  parties  do  not  need 
additional  time  to  fully  respond  to  the 
allegations.  Accordingly,  the  30  day 
requirement  has  remained. 

Hegulatory  Evaluation:  This  rule  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866  and  is  not 
significant  under  the  "Department  of 
Transportation  Regulatory  Policies  and 
Procedures"  (44  FR  11040  February  26. 
1979).  The  Coast  Guard  expects  the 
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economic  impact  of  this  proposal  to  be 
so  minimal  that  a  full  Regulatory 
Evaluation  is  uxmecessary. 

Federalism:  This  action  has  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612.  and  it  has  been 
determined  that  this  rulemaking  does 
not  raise  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environment:  Under  section  2.B.2  of 
Commandant  Instruction  M16475.1B. 
this  action  is  categorically  excluded 
from  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  has  been  placed  in  the 
docket  fortius  rulemaking. 

List  of  Subjects  in  33  CFR  Part  1 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies).  Freedom  of 
information,  Penalties. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  1  as  follows: 

PART  1-{AMEN0E0] 

1.  The  authority  citation  for  33  CFR 
part  1.  subpart  1.07  continues  to  read  as 
follows: 

Authority.  14  U3.C  633;  49  CFR  1.46. 

2.  Subpart  1.07.  which  was  revised  as 
an  interim  rule  except  for  the  Appendix 
on  November  20. 1978  (43  FR  54186), 
and  amended  on  June  5. 1985  (50  FR 
23688),  May  29.  1986  (51  FR  19329), 
May  11. 1987  (52  FR  17554),  and 
September  11, 1969  (54  FR  37613).  is 
adopted,  as  amended,  as  a  final  rule. 

Dated:  December  10. 1993. 
)JS.ShkOT. 
ChiefCounsel. 
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33  CFR  Part  80 
ICGD  93-071] 
RIN2115-AE65 

International  Regulations  for 
Preventing  CoiOsions  at  Sea;  1972 
COLREGS  Demarcation  Unes;  Blind 
Pass,  Near  Fort  Myers,  FL 

AGENCY:  Coast  Guard.  DOT. 
ACnOM:  Final  rule. 

summary:  The  Coast  Guard  is  amending 
the  regulations  establishing  lines  of 
demarcation  delineating  those  waters 
upon  which  mariners  shall  comply  with 
the  International  Regulations  for 
Preventing  Collisions  at  Sea,  1972  (72 


COLREGS)  and  those  waters  upon 
which  mariners  shall  comply  with 
Inland  Navigation  Rules  by  adding  a 
boundary  Hne  in  %vaters  in  Blind  Pass, 
near  Fort  Myers.  Florida.  When  the 
original  lines  were  established.  Blind 
Pass  was  not  navigable.  This  action  will 
clarify  the  status  of  the  navigable  waters 
in  the  subject  area. 
EFFECTIVE  DATE:  December  16. 1993. 
ADDRESSES:  Unless  otherwise  indicated, 
documents  referenced  in  this  preamble 
are  available  for  inspection  or  copying 
at  the  office  of  the  Executive  Secretary. 
Marine  Safety  Council  (G-LRA/3406) 
(CGD  93-071).  U.S.  Coast  Guard 
Headquarters.  2100  Second  Street  SW., 
room  3406,  Washington.  DC  20593- 
0001  between  8  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  telephone  number  is  (202) 
267-1477. 

FOR  FURTHER  INFORMATWW  CONTACT:  Mr. 
Jonathan  Epstein,  Navigation  Rules  and 
Information  Branch,  Office  of 
Navigation  Safety  and  Waterway 
Services.  (202)  267-0352  or  (202)  267- 
0357. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Jonathan 
Epstein,  Project  Manager,  Office  of 
Navigation  Safety  and  Waterway 
Services,  and  Helen  G.  Boutrous,  Project 
Counsel,  Office  of  Chief  Counsel. 

Background  and  Purpose 

The  regulations  in  33  CFR  part  80 
establish  the  lines  of  demarcation 
delineating  those  waters  upon  which 
mariners  shall  comply  with  the 
International  Regulations  for  Preventing 
Collisions  at  Sea,  1972  (72  COLREGS) 
and  those  waters  upon  whidi  mariners 
shall  comply  with  the  Inland  Navigation 
Rules.  The  waters  inside  of  the  lines  are 
Inland  Rules  waters.  The  waters  outside 
the  lines  are  COLREGS  waters. 

The  regulations  establishing 
COLREGS  Demarcation  Lines  in  33  CFR 
part  80  were  promulgated  July  11, 1977 
(42  FR  35782).  Since  that  time,  some  of 
the  lines  have  been  redesignated  to 
reflect  geographic  or  marking  changes 
(46  FR  28154,  May  26, 1981  and  51  FR 
7787,  March  6, 1986). 

On  the  west  coast  of  Florida  near  Fort 
Myers  and  Punta  Gorda  there  are  a 
string  of  barrier  Islands  that  separate 
Pine  Island  Sound  -from  the  Gulf  of 
Mexico.  Currently,  33  CFR  80.750 
delineates  lines  of  demarcation  across 
several  navigable  channels  between 
these  barrier  islands,  making  Pine  Island 
Sound  inland  waters  for  the  purposes  of 
the  Inland  Navigation  Rules.  Blind  Pass 


lies  between  the  southern  tip  of  Captiva 
Island  and  the  northwestern  tip  of 
Sanibel  Island  and  provides  access  from 
the  Gulf  of  Mexico  to  Pine  Island  Sound 
(See  NOAA  Chart  11427  or  11426). 
Blind  Pass  was  not  navigable  when  the 
original  demarcation  lines  were 
established.  However,  in  the  last  several 
years,  due  to  the  shifting  nature  of  these 
barrier  islands.  Blind  Pass  has  opened 
and  beconve  a  fairly  stable  channel  used 
by  commercial  fishermen. 

Because  this  channel  is  now 
navigable,  the  Coast  Guard  has 
determined  that  it  is  appropriate  to 
establish  a  demarcation  line  to  clarify 
the  status  of  the  subject  area.  Existing 
COLREG  demarcation  lines  designate 
Pine  Island  Sound  as  inland  waters.  To 
remain  consistent  with  this  designation, 
and  to  clarify  the  status  of  the  recently 
navigable  Blind  Pass,  the  Coast  Guard  is 
establishing  a  line  formed  by  the 
centerline  of  the  highway  bridge  over 
Blind  Pass  in  addition  to  the  existing 
lines  drawn  across  Redfish  and  Captiva 
Passes  parallel  to  the  general  trend  of 
the  seaward,  highwater  shorelines.  The 
Coast  Guard  has  chosen  the  fixed  bridge 
crossing  Blind  Pass  as  the  COLREGS 
demarcation  line  for  several  reasons:  (1) 
The  use  of  a  fixed  landmark,  like  a 
bridge,  will  provide  a  tangible,  easy 
reference  for  the  mariner;  (2)  the  bridge 
is  of  recent  construction  and  therefore  is 
likely  to  remain  in  place  for  the 
foreseeable  future;  and  (3)  the  shifting 
nature  of  these  barrier  islands  makes 
delineation  using  points  of  land 
inadvisable. 

33  CFR  80.753(a)  delineates  a 
COLREGS  demarcation  line  in  another 
pass  bearing  the  name  Blind  Pass.  This 
pass  lies  between  Treasure  Island  and 
Long  Key  near  St.  Petersburg  Florida, 
several  hundred  miles  north  of  the 
Blind  Pass  between  Captiva  and  Sanibel 
Islands.  To  prevent  confusion,  the  Coast 
Guard  is  amending  the  description  of 
this  line  by  inclu(£ng  the  names  of  the 
nearby  islands  within  the  description. 
The  position  of  the  demarcation  line  in 
33  CFR  80.753(a)  remains  unchanged. 

This  amendment  will  clarify  the 
status  of  the  newly  navigable  Blind  Pass 
and  will  be  an  aid  to  The  Florida  Marine 
Patrol  in  its  efforts  to  enforce  fishing 
regulations.  The  Florida  Administrative 
Code  closes  Pine  Island  Sound  to  net 
fishing  from  November  1  through 
January  31  each  year. 

Because  this  rule  adds  a  line  of 
demarcation  to  a  newly  navigable  area 
that  clearly  falls  within  inland  waters  in 
accordance  with  existing  demarcation 
lines,  this  action  is  considered  to  be 
administrative  in  nature.  Accordingly, 
under  5  U.S.C  553(b)(3)(B)  notice  and 
opportunity  for  public  comment  are 


65668   Federal  Register  /  Vol.  58.  No.  240  /  Thursday,  December  16.  1993  /  Rules  and  Regulations 


unnecessary  and,  in  accordance  with  5 
U.S.C.  553(d)(3).  good  cause  exists  to 
publish  this  action  as  a  final  rule 
effective  upon  publication  in  the 
Federal  Register. 

Regulatory  Assessment 

This  rule  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866  and  not  significant  under  the 
"Department  of  Transportation 
Regulatory  Policies  and  Procedures"  (44 
FR  11040;  February  26. 1979).  This  rule 
merely  adds  a  line  of  demarcation  to  an 
area  that  falls  clearly  within  inland 
waters.  The  Coast  Guard  expects  the 
economic  impact  of  this  rule  to  be  so 
minimal  that  a  full  Regulatory 
Assessment  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.)  the  Coast  Guard 
must  consider  the  economic  impact  on 
small  entities  of  a  rule  for  which  a 
general  notice  of  proposed  rulemaking 
is  required.  "Small  entities"  include 
independently  owned  and  operated 
small  business  that  are  not  dominant  in 
their  field  and  that  otherwise  qualify  as 
"small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C.  632).  This  rule  does  not  require 
a  general  notice  of  proposed  rulemaking 
and,  therefore,  is  exempt  from  the 
regulatory  flexibility  requirements, 
although  exempt,  the  Coast  Guard  has 
reviewed  this  rule  for  potential  impact 
on  small  entities.  This  rule  merely  adds 
a  demarcation  line  to  clarify  the  status, 
consistent  with  existing  lines  of 
demarcation,  of  inland  waters  in  the 
area  of  Pine  Island  Sound  in  Florida. 

Therefore,  the  Coast  Guard's  position 
is  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612  and  has  determined  that 
this  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
Under  Federal  law,  authority  to 
designate  COLREGS  lines  of 
demarcation  is  vested  in  the  Secretary  of 
Transportation  and  delegated  to  the 
Coast  Guard.  Therefore,  the  Coast  Guard 
intends  this  rule  to  preempt  State  action 
addressing  this  subject  matter. 


Environment 

'  The  Coast  Guard  considered  the 
envirorunental  impact  of  this  rule  and 
concluded  that,  under  section  2.B2  of 
Commandant  Instruction  M16475.1B, 
this  rulemaking  is  categorically 
excluded  from  further  environmental 
documentation.  As  this  rule  is  a 
clarification  of  existing  lines  there  will 
be  no  impact  on  the  environment.  A 
Categorical  Exclusion  Determination  is 
available  in  the  docket  for  inspection  or 
copying  where  indicated  under 
ADDRESSES. 

Ust  of  Subjects  in  33  CFR  Pan  80 

Navigation  (water).  Treaties, 
Waterways. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  80  as  follows:  ^ 

PART  80-COLRE6S  DEMARCATION 
LINES 

1.  The  authority  citation  for  part  80 
continues  to  read  as  follows 

Authority:  14  U.S.C.  2;  14  U.S.C.  633;  33 
U.S.C  151(a);  49  CFR  1.46. 

2.  In  §  80.750,  paragraph  (a)  is  revised 
to  read  as  follows: 

§80.750    SanitMi  Mand.  FL  to  St 
Petersburg,  FL. 

(a)  A  line  formed  by  the  centerline  of 
the  highway  bridge  over  Blind  Pass, 
between  Captive  Island  and  Sanibel 
Island,  and  lines  drawn  across  Redfish 
and  Captive  Passes  parallel  to  the 
general  trend  of  the  seaward,  highwater 
shorelines. 


2.  In  §  80.753.  paragraph  (a)  is  revised 
to  read  as  follows: 

fSarsa    St  PeterstMirg,  FL  to  Anclota,  FL 

(a)  A  line  drawn  across  Blind  Pass, 
between  Treasure  Island  and  Long  Key, 
parallel  with  the  general  trend  of  the 
seaward,  highwater  shoreline. 

Dated:  December  8, 1993. 
W.J.  Ecker. 

Rear  Admiml.  U.S.  Coast  Guard,  Chief,  Office 
of  Navigation  Safety  and  Waterway  Services. 
IFR  Doc.  93-30702  Filed  12-15-93;  8:45  am) 
BOUNQ  COOf  4»tO-M-M 


33  CFR  Part  117 

[CGD07-43-111] 

Drawtiridge  Operation  Regulations, 
Atlantic  Intracoastal  Waterway,  FL 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  temporary  deviation. 


SUMMARY:  At  the  request  of 
Congressman  E.  Clay  Shaw,  Jr.,  the 
Coast  Guard  is  hereby  providing  notice 
that  the  Florida  Department  of 
Transportation  has  been  granted 
permission  to  temporarily  deviate  from 
regulations  governing  the  opening  of  the 
East  Sunrise  Boulevard  Drawbridge  at 
Fort  Lauderdale  from  December  1, 1993 
to  January  31, 1994.  for  the  purpose  of 
evaluating  the  reasonableness  of 
possible  changes  to  the  permanent 
regulations.  This  deviation  establishes  a 
15-minute  opening  schedule  from  10 
a.m  to  6  p.m.  daily  which  is  intended 
to  eliminate  back-to-back  openings  that 
cause  traffic  delays.  The  60-day  test  will 
determine  whether  a  15-minule  opening 
schedule  will  improve  the  How  of 
highway  traffic  without  unreasonably 
impacting  navigation. 
EFFECTIVE  DATE:  Comments  must  be 
received  on  or  before  January  30, 1994. 
This  rule  is  effective  on  December  1, 
1993  through  January  30, 1994. 
ADDRESSES:  Comments  may  be  sent  to 
Commander  (oan).  Seventh  Coast  Guard 
District,  909  SE.  1st  Avenue,  Miami, 
Florida  33131-3050.  The  telephone 
number  is  305-536-4103. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Brodie  Rich,  Project  Manager, 
Bridge  Section,  at  (305)  536-4103. 
SUPPI.EMENTARY  INFORMATION:  The  Coast 
Guard  granted  a  temporary  deviation  to 
the  regulations  for  this  drawbridge 
owned  and  operated  by  the  Florida 
Department  of  Transportation  (FDOT) 
presently  opening  on  demand  which 
allows  FDOT  not  to  open  the  draws 
from  10  a.m.  to  6  p.m.  daily  except  on 
the  hour,  quarter  hour,  half  hour  and 
three-quarter  hour.  This  revised 
schedule  is  intended  to  eliminate  back- 
to-back  draw  openings  and  decrease 
vehicular  delays. 
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Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
evaluation  of  possible  changes  to  the 
regulations  governing  this  bridge  by 
submitting  written  data,  views,  or 
arguments  to  the  address  above.  Persons 
submitting  comments  should  include 
their  name  and  address,  identify  this 
docket  number  |CGD07-fl3-llll  and 
specific  provisions  to  which  each 
comment  applies,  and  give  reasons  for 
each  comment.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

At  such  time  as  it  appears  appropriate 
to  propose  a  permanent  change  to  the 
regulations,  the  Coast  Guard  plans  to 
publish  a  notice  of  proposed  rulemaking 
which  will  again  request  comments,  and 


which  will  state  a  different  period  for 
the  consideration  of  comments  for  those 
proposed  regulations. 

Notice      1 1 

Notice  is  hereby  given  that: 

1 .  The  Coast  Guard  has  granted  the 
Florida  Department  of  Transportation,  a 
temporary  deviation  from  the  operating 
requirements  of  33  CFR  117.5  governing 
the  East  Sunrise  Boulevard  Drawbridge, 
for  the  purpose  of  evaluating  possible 
changes  to  the  permanent  regulations. 

2.  This  deviation  fi-om  normal 
operating  regulations  is  authorized  in 
accordance  with  the  provisions  of  title 
33  of  the  Code  of  Federal  Regulations 

§  117.43,  for  the  purpose  of  evaluating  a 
possible  change  to  the  current  "on 
demand"  operation.  Under  this 
deviation,  the  Sunrise  Boulevard 
drawbridge  need  open  only  on  the  hour, 
quarter-hour,  half-hour,  and  three- 
quarter  hour  from  10  a.m.  to  6  p.m., 
daily.  • 

3.  In  accordance  with  33  CFR 
117.261(a),  public  vessels  of  the  United 
States,  tugs  with  tows,  and  vessels  in  a 
situation  where  a  delay  would  endanger 
life  or  property  shall,  upon  proper 
signal,  be  passed  through  the  draw  at 
any  time. 

4.  The  60-day  trial  period  is 
scheduled  to  occur  during  the  winter 
tourist  season,  when  the  beach  areas 
experience  the  heaviest  vehicular  traffic 
and  the  greatest  number  of  drawbridge 
openings.  The  daily  15-minute 
operating  schedules  will  be  in  effect 
from  10  a.m.  to  6  p.m.  each  day.  When 
the  test  is  completed,  the  results  will  be 
compared  with  the  existing  "on 
demand"  opening  schedule  to 
determine  which  operating  schedule 
best  meets  the  needs  of  navigation, 
helps  reduce  vehicular  traffic  delays, 
and  eliminates  back-to-back  openings. 

5.  This  period  of  deviation  is  effective 
from  December  1. 1993  through  January 
30, 1994. 

Dated:  November  24. 1993. 
William  P.  Leahy. 

Fear  Admiral,  U.S.  Coast  Guard  Commander. 

Seventh  Coast  Guard  District. 

IFR  Doc.  93-30705  Filed  12-15-93;  8:45  am] 

BILUNQ  COOe  «»10-1«-M 


33  CFR  Part  165 

[CGD01-«3-154] 

RIN2115-AA97 

Safety  Zone:  Providence  River, 
Providence,  Rl 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Temporary  final  rule. 


SUMMARY:  The  Coast  Guard  is  amending 
the  temporary  final  rule  published  in 
the  Federal  Register  on  March  16, 1993 
(58  FR  14151)  to  change  the  termination 
date  of  the  safety  zone  established  in  the 
Providence  River  from  December  31, 
1993  to  May  1.1994. 
EFFECTIVE  DATE:  December  16, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Walter  Petig  of  Marine  Safety 
Office  Providence  at  (401)  435-2300. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  principal  persons  Involved  in 
drafting  this  regulation  are  Lieutenant 
W.  Petig,  Project  Manager  for  the  Coast 
Guard  Captain  of  the  Port,  Providence, 
and  Lieutenant  Commander.  J.  Stieb, 
Project  Counsel  for  the  First  Coast 
Guard  District  Legal  Office. 

Regulatory  History 

Pursuant  to  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  was  not  published 
for  this  regulation  and  good  cause  exists 
for  making  it  effective  less  than  30  days 
after  Federal  Register  publication.  The 
existing  safety  zone  expires  on 
December  31, 1993.  Publishing  a  Notice 
of  Proposed  Rulemaking  (NPRM)  would 
be  contrary  to  public  interest  since  an 
extension  in  time  for  the  existing  safety 
zone  is  needed  immediately  to  prevent 
a  lapse  in  the  regulations.  A  NPRM  for 
a  Regulated  Navigation  Area  (RNA), 
which  will  replace  the  existing  safety 
zone,  was  signed  by  the  First  Coast 
Guard  District  Commander  on  December 
6. 1993.  The  Coast  Guard  intends  to 
publish  a  final  RNA  prior  to  May  1. 
1993. 

Regulatory  Assessment 

This  action  is  not  considered  a 
significant  regulatory  action  under 
Executive  Order  12866  and  is  not 
significant  under  "Department  of 
Transportation  Regulatory  Policies  and 
Procedures"  (44  FR  11040.  February  26. 
1979). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  regulation  does  not 
raise  sufficient  federafism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Enviromnent 

The  environmental  impact  of  the 
proposed  rule  has  been  evaluated  using 
the  Coast  Guard's  procedures  for 
implementing  the  National 
Environmental  Policy  Act  (Commandant 


Instruction  M16475.1B).  Under  section 
2.B.2.(c)  of  these  procedures,  it  is 
concluded  that  this  action  is 
categorically  excluded  from  further 
environmental  documentation,  since  it 
is  an  action  performed  as  part  of  Coast 
Guard  operations  to  carry  out  statutory 
authority  in  the  area  of  maritime  safety 
and  protection  of  the  environment.  A 
Categorical  Exclusion  Determination  is 
available  in  the  docket  for  inspection  or 
copying. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water),  Reporting  and  recordkeeping 
requirements.  Security  measures, 
Waterways. 

Regulations 

In  consideration  of  the  foregoing,  part 
165  of  title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g).  6.04-1.  6.04-6.  and  160.5; 
49  CFR  1.46. 

2.  Temporary  §  165.T01-005  is 
amended,  by  revising  paragraph  (b)  to 
read  as  follows: 

§  165.T01-005    Safety  Zone:  Providence 
River,  Providence,  Rl. 

•        *        *        •        • 

(b)  These  regulations  became  effective 
at  8  a.m.,  February  19, 1993,  and  will 
terminate  at  8  a.m..  May  1. 1994,  unless 
terminated  sooner  by  the  Coast  Guard 
Captain  of  the  Port,  Providence. 

Dated:  December  9, 1993. 
H.D.  Robinson. 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  Providence. 
[FR  Doc.  93-30706  Filed  12-15-93;  8;45  am] 

BtLUNO  CODE  4t10-14-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  64  and  69 

[CO  Docket  No.  01-115;  FCC  9a-535] 

Tariffing  Requirements  for  Billing 
Name  and  Address 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  petition  for 

reconsideration. 

SUMMARY:  On  December  6, 1993,  the 
Commission  adopted  a  Second  Order  on 
Reconsideration  refusing  to  modify  its 
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basic  finding  that  provision  of  billing 
name  and  address  information  is  a 
service  subject  to  Title  D  of  the 
Communications  Act  of  1934,  and  so 
must  be  provided  under  tariff.  But  it  did 
modify  certain  rules  protecting  end  usct 
privacy  when  local  exchange  carriers 
provide  billing  name  and  address 
information  under  tariff.  Nineteen 
parties  filed  petitions  for 
reconsideration  of  the  rules  adopted  in 
the  Second  Report  and  Order  in  this 
docket,  arguing  that  restrictions  on  the 
availability  and  usage  of  billing  name 
and  address  information  unduly  limit 
legitimate  business  activities  of  local 
telephone  companies  and  their  access 
service  customers.  The  petitioners  also 
argued  that  prohib}ling  release  of  billing 
name  and  address  information  of 
unlisted  or  nonpublished  end  users 
unless  those  end  users  authorize  such 
disclosure  could  result  in  unnecessary 
customer  confusion.  The  Second  Order 
on  Reconsideration  permits  billing 
name  and  address  to  be  disclosed  on  a 
bulk  basis,  but  adopts  new  rules  to 
ensure  that  this  information  is  not  used 
for  marketing  purposes.  The  Order  also 
perorrits  local  telephone  companies  to 
assume  that  end  users  consent  to 
disclosure  of  bilUng  name  and  address 
information  unless  they  withhold 
consent.  Finally,  the  Order  adopts  a  new 
rule  to  allocate  costs  to  the  billing  name 
and  address  rate  element. 
EFFECTIVE  DATE:  January  18. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Spaeth,  Tariff  Division,  Common 
Carrier  Bureau,  (202)  632-6917. 
SUPPt^MENTARY  MFORMATKM:  This  is  a 
summary  of  the  Commission's  Second 
Order  on  Reconsideration  adopted 
December  6, 1993,  and  released 
December  7, 1993.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  PubUc 
Reference  Room  (room  230),  1919  M  St., 
NW.,  Washington.  DC.  The  complete 
text  of  this  decision  may  also  be 
purchased  from  the  Commission's  copy 
contractor,  International  Transcription 
Service.  Suite  140,  2100  M  Street.  NW.. 
Washington.  DC  20037. 

Regulatory  Flexibility  Analysis 

The  Commission  has  determined  that 
section  605(b)  of  the  Regulatory 
Flexibibty  Act  of  1980, 5  U.S.C.  605(b), 
does  not  apply  to  these  rules  because 
they  do  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  definition  of  a  "small 
entity"  in  section  3  of  the  Small 
Business  Act  excludes  any  business  that 
is  dominant  in  its  field  of  operation. 
Although  some  of  the  local  exchange 


carriers  that  will  be  affected  are  very 
small,  local  exchange  carriers  do  not 
qualify  as  small  entities  because  each  of 
them  has  a  monopoly  on  ubiquitous 
access  to  the  subscribers  in  their  service 
area.  The  Commission  has  also  found  ell 
exchange  carriers  to  be  dominant  in  its 
competitive  carrier  proceeding.  See  85 
FCC  2d  1.  23-24  (1980).  To  the  extent 
that  small  telephone  companies  will  be 
affected  by  these  rules,  the  Commission 
hereby  certifies  that  these  rules  will  not 
have  a  significant  effect  on  a  substantial 
number  of  "small  entities." 

Summary  of  Report  and  Order 

In  the  Second  Report  and  Order  in 
this  Docket,  the  Commission  required 
local  exchange  carriers  (LECs)  to 
provide  their  customers'  billing  name 
and  address  (BNA)  information  to 
interexchange  carriers  and  other 
telecommunications  service  providers 
on  a  common  carrier  basis.  Because 
widespread  disclosure  of  BNA 
Information  could  conflict  with 
customers'  reasonable  expectations  of 
privacy,  the  Commis.sion  also  limited 
BNA  disclosure,  thus  safeguarding  these 
expectations.  Nineteen  parties  filed 
petitions  for  reconsideration  of  the 
Second  Report  and  Order,  many 
contending  that  the  Commission  erred 
in  requiring  LECs  to  file  tariffs  for  BNA 
service.  The  petitioners  also  argued  that 
some  of  the  privacy  protections  might 
interfere  with  established  business 
practices,  or  might  conflict  with  the 
interests  of  end  users.  The  Commission 
refused  to  modify  its  basic  finding  that 
BNA  provision  must  be  provided  under 
tariff,  but  it  did  modify  the  rules 
protecting  end  user  privacy.  ^ 

Local  exchange  carriers  were  not 
permitted  to  release  BNA  information 
on  a  "bulk"  basis,  i.e.,  were  not 
permitted  to  disclose  all  the  BNA  in 
their  records.  In  addition,  parties 
obtaining  BNA  information  were  not 
permitted  to  use  it  for  any  purpose  other 
tlian  billing  and  cdllection.  Petitioners 
claim  that  the  restrictions  against  bulk 
BNA  disclosure  and  BNA  us.tge 
precludes  reasonable  BNA  uses,  such  as 
confirmation  of  service  orders,  or 
preventing  frcud  by  customers  who 
attempt  to  avoid  paying  a  bill  by 
switching  to  another  interexchange 
carrier.  TTie  Second  Order  on 
Reconsideration  lifts  the  prohibition 
against  bulk  disclosure.  To  maintain 
privacy  protections,  however,  the 
Second  Order  on  Reconsideration 
permits  BNA  information  to  be  used 
only  for  the  following  purposes:  (1) 
Billing  customers,  (2)  any  purpose 
associated  with  the  "equal  access" 
requirement  of  United  States  v.  AT&T, 
552  F.Supp.  131  (D.D.C.  1982),  or  (3) 


verification  of  service  orders  of  new 
customers,  identification  of  customers 
who  have  moved  to  a  new  address, 
fraud  prevention,  and  similar 
nonmarketing  purposes.  The  Second 
Order  on  Reconsideration  expressly 
forbids  BNA  information  to  be  used  for 
marketing  purposes. 

The  Second  Rejwrt  and  Order  also 
required  LECs  to  obtain  a  one-time 
written  authorization  for  BNA 
disclosure  from  existing  and  future  LEC 
cardholders  having  unpublished  or 
unlisted  numbers.  With  respect  to  third 
party  and  collect  calls,  customers  are 
given  an  opportunity  to  accept  or  reject 
charges  to  their  line  accounts  prior  to 
the  completion  of  those  calls,  and  no 
BNA  is  released  if  the  subscriber  refuses 
the  call.  The  Commission  determined 
that  the  opportunity  to  refuse  a  call  is 
sufficient  to  protect  from  unwanted 
disclosure  the  BNA  of  end  users  with 
unpublished  or  unlisted  numbers, 
rtnally,  the  Commission  concluded  thai 
the  line  information  database  (UDB), 
which  maintains  information  on  the 
credit  status  of  calling  cards,  should  be 
modified  to  notify  telecommunications 
service  providers  that  certain  end  users 
do  not  permit  their  BNA  information  to 
be  released  for  billing  purposes. 

The  petitioners  expect  few  customers 
to  respond  to  requests  for  BNA 
authorization,  argue  that  the 
modification  to  LIDB  would  result  in 
disabling  the  calling  cards  of  end  users 
who  do  not  authorize  BNA  disclosure, 
and  assert  that  these  customers  will  be 
surprised  and  confused  by  this  resuh. 
Petitioners  also  argue  that  the 
Commission  should  consider  a 
subscriber's  use  of  a  calling  card  as 
implicit  authorization  for  BNA 
disclosure,  just  as  the  Commission 
considers  accepting  a  third  party  or 
collect  call  as  implicit  authorization. 
The  Second  Order  on  Reconsideration 
revises  the  written  authorization 
requirement  so  that  LECs  may  assume 
that  end  users  do  not  oppose  BNA 
disclosure  unless  they  affirmatively 
withhold  authorization.  The  Second 
Order  on  Reconsideration  also  agrees 
that  calling  card  calls  should  not  be 
treated  differently  from  third  party  and 
collect  calls,  and  enables  end  users  to 
withhold  consent  for  BNA  disclosure  for 
third  party  and  collect  calls  as  well  as 
calling  card  calls.  In  addition,  the  Order 
reschedules  the  date  on  which  LECs  are 
required  to  file  tariffs  for  the  provision 
of  BNA  of  unlisted  and  nonpublished 
subscribers,  fit>m  February  9  to  February 
23. 1994. 

Finally,  one  petitioner  argued  that  the 
cost  allocation  rules  adopted  in  the 
Second  Report  and  Order  do  not 
allocate  ail  the  appropriate  costs  in  the 
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BNA  information  rate  element 
established  in  that  Order.  Therefore,  in 
the  Second  Order  on  Reconsideration, 
the  Commission  revised  Section  47  CFR 
69.407  to  allocate  more  costs  to  the  BNA 
rate  element. 

Ordering  Clauses 

Accordingly,  /( is  ordered  That  the 
petitions  for  reconsideration  filed  by  the 
parties  listed  in  Appendix  A  of  this 
Order  are  granted  to  the  extent  indicated 
above,  and  otherwise  are  denied. 

/( is  further  ordered  That  pursuant  to 
authority  contained  in  sections  i,  4,  and 
201-205  of  the  Communications  Act  of 
1934.  as  amended.  47  U.S.C.  151, 154, 
and  201-205.  parts  64  and  69  of  the 
Commission's  Rules,  47  CFR  parts  64, 
69,  are  amended  as  set  forth  below. 

It  is  further  ordered.  Pursuant  to 
section  405  of  the  Communications  Act 
of  1934.  as  amended.  47  U.S.C.  405.  that 
In  the  Mcrtter  of  Policies  and  Rules 
Concerning  Local  Exchange  Carrier 
Validation  and  Billing  Information  for 
Joint  Use  Calling  Cards.  CC  Docket  No. 
91-115,  Second  Report  and  Order,  8 
FCC  Red  4478  (1993)  is  modified  to 
reflect  the  revisions  to  the  deadlines 
established  in  paragraphs  45  and  46  of 
that  Order,  as  specified  above. » 

It  is  further  ordered  That  the  policies, 
rules  and  requirements  set  forth  herein 
are  adopted. 

It  is  further  ordered  That  the 
provisions  in  this  Second  Order  on 
Reconsideration  will  be  effective 
January  18, 1994. 

ft  is  further  ordered  That  the  petition 
for  waiver  of  the  BNA  Order  filed  by 
Pacific  Bell  and  Nevada  Bell  is  denied. 

ft  is  further  ordered  That  the  petition 
for  waiver  of  the  BNA  Order  filed  by 
GTE  Service  Corporation  is  denied. 

Listof  Subfects 

47  CFR  Part  64 

Communications  common  carriers, 
Miscellaneous  rules  relating  to  common 
carriers. 

47  CFR  Part  69 

Communications  common  carriers. 
Access  charges. 

Rules      11 

Amendments  to  the  Code  of  Federal 
Regulations 

Title  47  of  the  CFR,  parts  64  and  69 
are  amended  as  follows: 

PART  64~MISCELLANEOUS  RULES 
RELATING  TO  COMMON  CARRIERS 

1.  The  authority  citation  for  part  64 
continues  to  read  as  follows: 


>  See  5  UJS.C  5S3<dMl). 


Authority:  Sec.  4.  48  Stat.  1066.  as 
amended;  47  U.S.C.  154,  unless  otherwise 
noted. 

2.  Section  64.1201  is  amended  by 
revising  paragraph  (a)(2),  redesignating 
paragraph  (c)  as  paragraph  (c)(1)  and 
revising  it.  adding  new  paragraph  (c)(2), 
removing  and  reserving  paragraph  (d), 
and  revising  p>aragraphs  (e)(2)  and  (e)(3) 
to  read  as  follows: 

§  64. 1 20 1    Restrictions  on  billing  name  and 
address  disclosure. 

(a)*  •  • 

(2)  The  term  "telecommunications 
service  provider"  means  interexchange 
carriers,  operator  service  providers, 
enhanced  service  providers,  and  any 
other  provider  of  interstate 
telecommunications  services. 
***** 

(c)(1)  No  telecommunications  service 
provider  or  authorized  billing  and 
collection  agent  of  a 
telecommunications  service  provider 
shall  use  billing  name  and  address 
information  for  any  purpose  other  than 
the  following: 

(i)  Billing  customers  for  using 
telecommunications  services  of  that 
service  provider  and  collecting  amounts 
due; 

(ii)  Any  purpose  associated  with  the 
"equal  access"  requirement  of  United 
States  V.  AT&T  552  F.Supp.  131  (D.D.C. 
1982);  and 

(iii)  Verification  of  service  orders  of 
new  customers,  identification  of 
customers  who  have  moved  to  a  new 
address,  fraud  prevention,  and  similar 
norunarketing  purposes. 

(2)  In  no  case  shall  any 
telecommunications  service  provider  or 
authorized  billing  and  collection  agent 
of  a  telecommunications  service 
provider  disclose  the  billing  name  and 
address  information  of  any  subscriber  to 
any  third  party,  except  that  a 
telecommunications  service  provider 
may  disclose  billing  name  and  address 
information  to  its  authorized  billing  and 
collection  agent. 

(d)  (reserved] 

(e)*  •  • 

(2)  In  addition  to  the  notification 
specified  in  paragraph  (e)(1)  of  this 
section,  all  local  exchange  carriers 
providing  billing  name  and  address 
information  shall  notify  their 
subscribers  with  unlisted  or 
nonpublished  telephone  numbers  that: 

(i)  Customers  have  a  right  to  request 
that  their  BNA  not  be  disclosed,  and 
that  customers  may  prevent  BNA 
disclosure  for  third  party  and  collect 
calls  as  well  as  calling  card  calls; 

(ii)  LECs  will  presume  that  unlisted 
and  nonpublished  end  users  consent  to 
disclosure  and  use  of  their  BNA  if 


customers  do  not  affirmatively  request 
that  their  CNA  not  be  disclosed:  and 

(iii)  The  presumption  in  favor  of 
consent  for  disclosure  will  begin  30 
days  after  customers  receive  notice. 

(3)  No  local  exchange  carrier  shall 
disclose  the  billing  name  and  address 
information  associated  with  any 
subscriber  who  has  affirmatively 
withheld  consent  for  disclosure  of  BNA 
information. 

PART  6»-ACCESS  CHARGES 

3.  The  authority  citation  for  part  69 
continues  to  read  as  follows: 

Authority:  Sec.  4, 48  Stat.  1066.  as 
amended:  47  U.S.C  154. 

4.  Section  69.407  is  amended  by 
redesignating  paragraph  (c)  as  paragraph 
(d).  and  adding  new  paragraph  (c)  to 
read  as  follows: 

§  69.407    Revenue  accounting  expenses  In 
Account  6620. 

*         •         *        *        • 

(c)  Revenue  Accounting  Expenses 
allocated  to  the  interstate  jurisdiction 
that  are  attributable  to  the  provision  of 
billing  name  and  address  information 
shall  be  assigned  to  the  Billing  Name 
and  Address  element. 
***** 

Federal  Communications  Commission. 

WilUam  F.  Caton. 

Acting  Secretary. 

(PR  Doc.  93-30607  Filed  12-15-93;  8:45  am) 

an.uNQ  CODE  cnt-ei-M 


47  CFR  Part  73 

[MM  Docket  No.  91-339;  RM-7857.  RM- 
7901,RM-79211 

Radio  Broadcasting  Services;  Alfred, 
Campbell  and  Waverly,  NY 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  WATS  Broadcasting. 
Incorporated,  substitutes  Channel  271 A 
for  Channel  272A  at  Waverly,  New 
York,  and  modifies  the  license  of 
Station  WAVR  to  specify  operation  on 
the  alternate  Class  A  chaimel.  See  56  FR 
60956.  November  29. 1991.  At  the 
request  of  Pembrook  Pines  Elmira  Ltd. 
and  PMJ  Communications.  Inc..  Channel 
270A  is  allotted  to  Alfred.  New  York,  as 
the  community's  first  local  commercial 
FM  transmission  service.  Channel  270A 
can  be  allotted  to  Alfred  without  the 
imposition  of  a  site  restriction  at 
coordinates  North  Latitude  42-15-30 
and  West  Longitude  77-47-30.  Channel 
2  71 A  can  be  allotted  to  Waverly  at  the 
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site  specified  in  Station  WAVR's 
license,  at  coordinates  42-03-46;  76- 
31-28.  Canadian  concurrance  in  these 
proposiJs  has  been  received  since  the 
communities  are  located  within  320 
kilometers  (200  miles)  of  the  U.S.- 
Canadian border.  The  request  of  Markey 
Broadcasting  Company  to  allot  Chaiusel 
270 A  to  Campbell,  New  York,  as  the 
community's  first  local  aural 
transmission  service  is  denied.  With 
this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  January  27, 1994.  The 
window  period  for  filing  applications 
for  Channel  270A  at  Alfi^d,  New  York, 
will  open  on  January  28, 1994,  and  close 
on  February  28. 1994. 
FOR  RmTMER  INFORMATXm  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202) 634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  91-339, 
adopted  December  1, 1993,  and  released 
December  13. 1993.  The  full  text  of  this 
Commission  decision  is  avbilabla  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (room  239),  1919  M  Street,  NW., 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service, 
Inc,  (202)  857-3800.  2100  M  Street, 
NW.,  suite  140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

47  CFR  PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

AvAariHr.  47  U.S.C  154. 303. 

173.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  New  York,  is 
amended  by  adding  Alfred,  Channel 

270A,  ari  by  removing  Channel  272A 
and  adding  Channel  271A  at  Waverly. 

Federal  Conununications  Commission. 

John  A.  KarouMM, 

Acting  Chief,  Allocations  Branch.  Policy  and 

Rules  Division,  Mass  Media  Bureau. 

|FR  Doc.  93-306«6  Filed  13-15-93;  8:45  ami 

■UMO  COOK  t7ia-«t-M 


47  CFR  Part  73 

(MM  Dooint  No.  93-220;  RM-8293] 

Radio  Broadcasting  Services; 
Houston,  AK 

AGENCY:  Federal  Communications 
Commission. 


ACTION:  Final  rule. 


SUMMARY:  This  document  allots  Channel 
221A  to  Houston.  Alaska,  as  that 
community's  second  local  FM  service, 
in  response  to  a  petition  for  rule  making 
filed  on  behalf  of  Evangelistic  Alaska 
Missionary  Fellowship,  Inc.  See  58  FR 
42521,  August  10, 1993.  Coordinates 
used  for  Chaimel  221A  at  Houston  are 
61-38-01  and  149-50-28.  With  this 
action,  the  proceeding  is  terminated. 

DATES:  Effective  January  27, 1994.  The 
window  period  for  filing  apphcations 
on  Channel  221A  at  Houston,  Alaska, 
will  open  on  January  28, 1994,  and  close 
on  February  28, 1994. 

FOR  FURTHER  MFORMATKM  CONTACT: 

Nancy  Joyner.  Mass  Media  Bureau.  (202) 
634-6530.  Questions  related  to  the 
window  application  filing  process  for 
Channel  221A  at  Houston,  Alaska, 
should  be  addressed  to  the  FM  Branch, 
Audio  Services  Division,  Mass  Media 
Bureau,  (202)  632-0394. 

SUPPI^MENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  93-220. 
adopted  November  17, 1993,  and 
released  December  13, 1993.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  busineM  hours  in  the 
FCC's  Reference  Center  (room  239), 
1919  M  Street,  NW..  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors, 
International  Transcription  Service, 
Inc.  (202)  857-3800.  2100  M  Street, 
NW.,  suite  140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

47  CFR  PART  7d-[AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 
173.202    (AmendwJ] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Alaska,  is  amended 
by  adding  Channel  221A  at  Houston. 

Federal  Communications  Commission. 
John  A.  Karonaoc 

Acting  Chief,  Allocations  Branch,  Policy  and 
Bales  Division,  Mass  Media  Bureau. 
(PR Doc.  93-30687 Filed  12-15-93; 845 am) 
BUJNO  COM  tn»4t-M 


47  CFR  Part  73 

pyiM  DockM  No.  93-196;  RM-8275] 

Radio  Broadcasting  Services;  Pdnl 
Arena,  CA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  allots  FM 
Channel  272B1  to  Point  Arena. 
California,  as  that  community's  first 
local  aural  transmission  service,  in 
response  to  a  petition  for  rule  making 
filed  on  behalf  of  Del  Mar  Trust.  See  58 
FR  39494.  July  23, 1993.  Coordinates 
used  for  Channel  272B1  at  Point  Arena 
are  38-54-42  and  123-41-24.  With  this 
action,  the  proceeding  is  terminated. 
DATES:  Effective  January  27, 1994.  The 
window  period  for  filing  applications 
on  Channel  272B1  at  Point  Arena, 
California,  will  open  on  January  28, 
1994,  and  close  on  Febrjary  28, 1994. 
FOR  FURTHER  S1F0RMAT10N  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
634-6530.  Questions  related  to  the 
application  filing  process  for  Channel 
272B1  at  Point  Arena,  California,  should 
be  addressed  to  the  Audio  Services 
Division,  FM  Branch,  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  93-196, 
adopted  November  17, 1993,  and 
released  E)ecember  13, 1993.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC's  Reference  Center  (room  239), 
1919  M  Street,  NW.,  Washington,  DC 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Service, 
bic,  (202)  857-3800.  located  at  1919  M 
Street,  NW.,  room  246,  or  2100  M  Street, 
NW.,  suite  140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

47  CFR  PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Autbonty:  47  U.S.C  154.  303. 

173.202    [Amended] 

2.  Section  73.202(b).  the  FM  Table  of 
Allotments  under  California,  is 
amended  by  adding  Point  Arena, 
Channel  272B1. 
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Federal  CdTnmuaications  Commission. 

John  A.  Karousos, 

Acting  Chief,  Allocations  Branch,  Policy  and 

Rules  Division,  Mass  Media  Bureau. 

(PR  Doc  93-30688  Filed  12-15-93;  8:45  am) 

BILUNO  COM  STIf-tl-M 

47  CFR  Part  73 

[MM  DockM  No.  92-175;  RM-8034] 

Radio  Broadcasting  Services;  Pawte/s 
Island  and  Atlantic  Beach,  SC 

AGENCY:  Federal  Communications 

Commission. 

ACnON:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Audrey  R.  Mcnris.  reallocates 
Channel  262A  from  Pawley's  Island  to 
Atlantic  Beach,  South  Carolina,  and 
modifies  Station  WPAW's  construction 
f>enmit  to  specify  Atlantic  Beach  as  its 
community  of  license.  See  57  FR  38292. 
August  24, 1992.  Channel  262A  can  be 
allotted  to  Atlantic  Beach  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements 
without  the  imposition  of  a  site 
restriction,  at  coordinates  North 
Latitude  33~48-09  and  West  Longitude 
78-43-00.  With  this  action,  this 
proceeding  is  terminated. 
EFFECTIVE  DATE:  January  27. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro.  Mass  Media  Bureau, 
(202) 634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  92-175. 
adopted  November  10, 1993,  and 
released  December  13, 1993.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (room  239),  1919 
M  Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service.  Inc,  (202)  857- 
3800,  2100  M  Street.  NW.,  suite  140, 
Washington.  DC  20037. 

List  of  Solqecto  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  of  the  Code  of  Federal 
Regulaticms  is  amended  as  follows: 

47  CFR  PAirr  73-(AMENOEDl 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

AMtkorily:  47  U.&Q  154.  303. 

{73.202    [AmeiMfad] 

2.  Section  73.2d2(b),  the  Table  of  FM 
Allotments  uixlei  South  Carolina,  is 


amended  by  adding  Atlantic  Beach, 
Channel  262A  and  removing  Channel 
262A  at  Pawley's  Island. 

Federal  Communications  Commissiao. 
Victoria  M.  McCaaky, 
Assistant  Chief,  Allocations  Branch,  Policy 
And  Rules  Division,  Mass  Media  Bureau. 
[FR  Doc.  93-30690  Filed  12-15-93: 8:45  am] 
BlUJNQCOM  triKSI-M 


47  CFR  Part  73 

[MM  Docket  No.  93-100;  RM-»17q 

Radio  Broadcasting  Services; 
Cleveland  and  Ebenezer,  MS 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  substitutes 
Channel  280C3  for  Channel  280A  at 
Cleveland,  Mississippi,  and  modifies 
the  license  for  Station  WCLD-FM  to 
specify  operation  on  Channel  280C3  in 
response  to  a  petition  filed  jointly  by 
Radio  Cleveland.  Inc.  and  JimBar 
Enterprises.  See  58  FR  25592.  April  27, 
1993.  The  coordinates  for  Channel 
280C3  are  33-43-59  and  90-41-38.  To 
accommodate  the  substitution  at 
Cleveland  we  shall  delete  vacant 
channel  280A  at  Ebenezer,  Mississippi. 
With  this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  January  27, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  93-100, 
adopted  November  10, 1993,  and 
released  December  13, 1993.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
Commission's  Reference  Center  (room 
239).  1919  M  Street.  NW.,  Washington. 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Services. 
Inc..  2100  M  Street.  NW..  suite  140. 
Washington.  DC  20037,  (202)  857-3800. 

List  of  Sid^ects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

47  CFR  PART  73HAMENDEEy| 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Aiabwily:  47  VSXl  154. 303. 


S73.202   [Amended] 
2.  Section  73.202(b),  the  Table  of  FM 

Allotments  under  Mississippi,  is 
amended  by  removing  Channel  280A 
and  adding  Channel  280C3  at  Cleveland 
and  by  removing  Ebenezer,  Channel 
280A. 

Federal  Communications  Commission. 
Victoria  M .  McCauley, 

Assistant  Chief,  Allocations  Branch,  Policy 
and  Bales  Division,  Mass  Media  Bureau. 
[FR  Doc.  93-30692  12-15-93;  8:45  am] 
BiuiNGCoot  •nt-ai-M 


DEPARTMEWT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 
[Docket  Na  87-S;  Notice  6] 
RIN2127-AF06 

Federal  Motor  Vehicle  Safety 
Standards  Lamps,  Reflective  Devices, 
and  Associated  Equipment 

AQB«CY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Final  rule;  resf>onse  to  petition 
for  reconsideration. 

SUMMARY:  This  notice  responds  to  a 
petition  for  reconsideration  by  Ford 
Motor  Company  of  the  final  rule 
pubhshed  on  January  11, 1993,  which 
amended  Federal  Motor  Vehicle  Safety 
Standard  No.  108  to  allow  daytime 
running  lamps  (DRLs)  as  an  item  of 
optional  motor  vehicle  lighting 
equipment  In  response  to  a  request  by 
General  Motors  the  notice  clarifies,  with 
an  amendment,  that  a  lower  beam 
headlamp  DRL  that  is  closer  than  100 
mm  to  a  turn  signal  lamp  need  not  be 
extinguished  when  the  turn  signal  is 
operating.  Similarly,  an  amendment  is 
effected  permitting  spacing  closer  than 
100  mm  between  a  turn  si^ial  and  a 
DRL  other  than  a  lower  beiam  headlamp, 
provided  that  the  DRL's  candela  does 
not  exceed  2600  and  the  turn  signal 
meets  the  requirements  of  S5.3.1.7.  This 
responds  in  part  to  a  comment  by  Ford. 
Ford's  request  for  reconsideration  of  the 
mounting  height  requirement  for  high 
intensity  DRLs  is  denied.  In  response  to 
Ford's  complaint  that  it  has  no 
opportunity  to  comment  on  the 
restriction  against  using  a  higher 
intensity  turn  signal  lamp  when  high 
intensity  DRLs  optically  combined  with 
headlamps  dre  closer  to  each  other  than 
100  mm.  NHTSA  is  granting  Ford's 
petition  on  procedural  grounds  and  is 
allowing  th^  (^tional  lighting 
combination  until  Octoiwr  1, 1995, 
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pending  further  evaluation  of  relevant 
data  upon  which  the  restriction  was 
originally  based. 

DATES:  Effective  date  of  the  final  rule  is 
January  18. 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jere  Medlin,  Office  of  Rulemaking, 
NHTSA,  Washington,  DC  1202-366- 
5276). 

SUPPLEMENTARY  INFORMATION:  On 
January  11, 1993,  NHTSA  published  a 
final  rule  intended  to  facilitate  the 
introduction  of  daytime  running  lamps 
(DRLs)  as  an  item  of  optional  motor 
vehicle  lighting  equipment  (58  FR 
3500).  The  reader  is  referred  to  that 
notice,  and  to  previous  notices  for  a  full 
discussion  of  this  topic  (52  FR  8316.  53 
FR  23673.  53  FR  40921,  and  56  FR 
38104).  A  petition  for  reconsideration  of 
the  final  rule  was  submitted  by  Ford 
Motor  Company  (Ford).  General  Motors 
Corporation  (CM)  asked  for  a 
clarification  of  lower  beam  headlamp 
use  as  a  DRL. 

Introductory  Remarks 

Since  1989,  Canada  has  required  that 
motor  vehicles  be  equipped  with  DRLs. 
In  implementation  of  the  grant  of  a 
petition  submitted  by  GM,  NHTSA 
amended  Standard  No.  108,  effective 
February  10, 1993,  to  allow  DRLs  as  a 
manufacturer  option.  However,  because 
of  concerns  over  possible  masking  of 
turn  signal  lamps  by  DRLs  and  of 
{>ossible  glare,  NHTSA  adopted 
Hmitations  on  lamp  intensity  and  lamp 
height  in  its  final  rule  that  do  not  exist 
in  the  Canadian  rule.  In  NHTSA's  view, 
its  final  rule  represented  a  supportable 
compromise  between  Canada's 
requirements  and  possible  masking  and 
glare  problems.  Nevertheless,  there  is 
not  full  congruity  between  the  standards 
of  the  two  nations.  Ford's  petition  for 
reconsideration  highlights  these 
differences  which  will  be  discussed 
later  in  the  notice. 
The  issue  of  concern  to  GM  was: 
Issue  «1:  When  a  Lower  Beam 
Headlamp  is  Used  as  a  DRL  and  the 
Turn  Signal  Lamp  is  Closer  Than  100 
mm,  the  Turn  Signal  Multiplier  of 
S5.3.1.7  Ought  to  be  Allowed  as  an 
Alternative  to  Extinguishing  the  DRL 
When  the  Turn  Signal  is  Used. 

One  effect  of  paragraph  S5.5.11(a), 
adopted  on  January  11, 1993,  is  to 
permit  a  lower  beun  headlamp  to  be 
wired  as  a  DRL  subject  to  several 
provisos.  One  of  these  provisos  is  that 
the  DRL:  • 

(4)  If  not  optically  combined  with  a  turn 
signal  lamp,  is  located  so  that  the  distance 
from  the  edge  of  the  illuminated  surface  of 
its  lens  to  the  optical  axis  (filament  center) 
of  the  nearest  turn  signal  lamp  is  not  less 


than  100  mm,  •  •  •  unless  it  is  deactivated 
when  the  turn  signal  lamp  is  activated; 

GM  interprets  subparagraph  (4)  as 
prohibiting  a  lower  beam  DRL  from 
being  within  100  mm  of  a  turn  signal 
lamp,  unless  the  DRL  is  extinguished 
when  the  turn  signal  is  activated.  GM 
believes  that  compliance  with  the  turn 
signal  multiplier  provisions  of 
paragraph  S5.3.1.7.  which  apply  to 
normal  use  of  a  lower  beam  headlamp, 
should  be  allowed  as  an  alternative  to 
extinguishing  the  DRL.  Paragraph 
S5.3.1.7  states: 

On  a  motor  vehicle  on  which  the  front  turn 
signal  lamp  is  less  than  100  mm  from  the 
lighted  edge  of  a  lower  beam  headlamp 
•  •  •  the  multiplier  applied  to  obtain  the 
required  minimum  luminous  intensities  shall 
be  2.5. 

To  reduce  the  likelihood  of  an 
adjacent  headlamp  from  masking  the 
turn  signal,  the  turn  signal's  intensity 
prescribed  by  Standard  No.  108  must  be 
"multiplied"  by  2.5  and  the  product 
becomes  the  new  intensity  requirement. 
Th»s  is  required  when  the  turn  signal 
lamp  and  the  lower  beam  headlamp  are 
less  than  100  mm  apart.  GM  believes 
that  the  final  rule  is  unclear  whether 
S5.3.1.7  will  allow  close  lamp  spacing 
on  a  motor  vehicle  when  a  lower  beam 
headlamp  has  an  alternative  use  as  a 
DRL.  GM  recommends  that  this 
inconsistency  be  ciuwJ  by  adding  at  the 
end  of  subparagraph  (4)  the  additional 
exception  "or  unless  the  DRL  is 
optically  combined  with  the  lower  beam 
headlamp,  and  the  turn  signal  lamp 
meets  the  requirements  of  S5.3.1.7." 
The  agency  has  examined  how  the 
final  rule  treats  lower  beam  headlaigps. 
Paragraph  S5.5.11(a)(l)(i)  excepts  ft«m 
the  luminous  intensity  range  of 
subparagraph  (1)  "(a)  lower  beam 
headlamp  intended  to  operate  as  a  DRL 
at  full  voltage,  or  at  a  voltage  lower  than 
used  to  operate  it  as  a  lower  beam 
headlamp."  Under  this  exception,  a 
lower  beam  headlamp  in  its  DRL  mode 
may  be  no  brighter  than  that  lower  beam 
headlamp  in  its  lower  beam  headlamp 
mode.  Since  use  of  the  multiplier  is  as 
valid  for  a  lower  beam  acting  as  a  DRL 
as  it  is  for  a  lower  beam  acting  as  a 
lower  beam  (because  the  lower  beam 
acting  as  a  DRL  is  no  brighter  than  the 
lower  beam  acting  as  a  lower  beam),  the 
agency  recognizes  the  inconsistency 
brought  to  its  attention  by  GM,  and  is 
amending  subparagraph  (4)  in  the 
manner  suggested  by  GM. 

The  following  issues  were  of  concern 
to  Ford. 

Issue  «2:  The  Final  Rule  Does  Not 
Allow  The  Turn  Signal  Multiplier  if  the 
Turn  Signal  Lamp  is  Less  Than  100  mm 


From  a  DRL  That  is  Other  Than  a  Lower 
Beam  Headlamp. 

Ford  noted  that  the  final  rule  does  not 
allow  a  turn  signal  lamp  meeting  the 
muhiplier  of  S5.3.1.7  if  the  turn  signal 
lamp  is  less  than  100  mm  from  a  DRL 
that  is  other  than  a  lower  beam 
headlamp,  as  was  proposed  in  the 
NPRM  for  DRLs  whose  maximum 
intensity  was  2,600  candela  (cd).  Ford  is 
correct.  NHTSA  chose  not  to  allow  an 
exception,  regardless  of  candela  output, 
because  it  believes  that  the  multiplier 
may  not  prevent  turn  signal  masking  for 
DRLs  that  are  more  intense  than  2,600 
cd.  However,  there  is  no  reason  that  the 
compliance  with  the  muhiplier  may  not 
be  allowed  as  the  basis  for  permitting  a 
distance  of  less  than  100  mm  between 
the  turn  signal  and  a  DRL  other  than  a 
lower  beam  headlamp  where  the  DRL 
intensity  is  2,600  cd  or  less,  as 
originally  proposed,  and,  in  recognition 
of  Ford's  comment,  NHTSA  is  amending 
the  rule  to  reflect  its  original  proposal. 

Issue  #3:  NHTSA  failed  to  provide 
notice  for  high  intensity  DRL  to  turn 
signal  spacing  and  DRL  height 
requirements. 

Ford  petitioned  for  reconsideration  of 
S5.5.11(a)(4)  relating  to  DRL  spacing, 
and  S5.5.11(a)(l){ii)  relating  to  DRL 
height,  on  the  basis  of  its  belief  that 
NHTSA  failed  to  provide  notice  and 
opportunity  to  comment  on  those 
provisions. 

NHTSA  disagrees  that  it  has  failed  to 
provide  adequate  notice  for  high 
intensity  DRL  height  requirements. 
However,  it  has  considered  Ford's 
arguments  relating  to  DRL  spacing  and 
is  granting  Ford's  petition,  for  the 
reasons  discussed  below. 

With  respect  to  the  mounting  height 
of  DRLs,  the  final  rule  amended 
Standard  No.  108  to  add  S5.5.11(a)(l)(ii). 
which  allows  as  a  DRL: 

(ii)  an  upper  beam  headlamp  intended  to 
operate  as  a  DRL,  whose  lower  intensity  at 
test  point  H-V  is  not  more  than  7,000 
candela,  and  which  is  mounted  not  higher 
than  864  mm  alwve  the  road  surface  *  *  *. 

There  was  no  antecedent  for  this 
provision  in  the  NPRM.  Ford  has 
objected  to  the  effect  of  the  height 
restriction  on  its  products.  The  height 
restriction  is  related  to  maximum 
candela.  NHTSA's  proposed  2,600  cd 
limit  was  based  upon  the  conclusion  of 
a  1989  DOT  technical  report  that  rear 
view  mirror  glare  at  2,600  cd  is 
sufficiently  high  that  it  creates  a  50 
percent  probability  that  the  driver  of  the 
vehicle  immediately  preceding  will  be 
distracted  from  the  driving  task  and 
react  by  adjusting  the  mirror  to 
eliminate  the  glare,  an  action  that 
lowers  its  safety  value.  In  their 
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comments  on  the  NPRM.  manufacttirers 
objected  to  the  2.600  cd  limitation.  Ford 
specifically  questioned  the  research 
leading  to  that  value.  Manufacturers 
urged  NHTSA  to  Mlopt  a  maximum  of 
7.000  cd  at  test  point  H-V,  a  value 
espoused  by  both  Canada  and  the  SA£. 

In  response.  NHTSA  adopted 
S5.5.11(a)(l)  (i)  and  (ii)  estabhshing  a 
DRL-intensity  range  of  up  to  3.000  cd 
but  allowing  an  upper  beam  headlamp 
DRL  of  up  to  7,000  cd  if  it  is  not 
mounted  higher  than  864  mm  (34 
inches)  from  the  road  surface.  The  figure 
of  864  mm  was  derived  from 
calculations  that  NHTSA  made  between 
the  NPRM  and  final  rule  which 
indicated  that  the  driver  of  a  small  car 
would  not  be  exposed  to  an  intensity 
greater  than  2,600  cd  unless  the 
mounting  height  of  the  DRL  of  the 
vehicle  l^hind  exceeded  34  inches  (58 
FR  at  3503).  Addressing  the  issue  of  an 
appropriate  maximum  value  for  DRLs 
mounted  hi^er  than  34  inches,  the 
agency  observed  in  the  preamble  to  the 
final  rule  (58  FR  at  3503  and  3504)  that 
it  had  chosen  3,000  cd  as  an  appropriate 
limit  because  manufacturers  had 
commented  that  2,600  cd  was  not 
practicable. 

Ford  objected  in  its  petition,  saying 
that  it  had  not  had  the  opportunity  "to 
evaluate  the  amount  of  additional  glare, 
if  any,  produced  by  DRLs  moimted  from 
2  mm  to  250  mm  above  the  864  mm 
limited  on  many  of  its  truck  and  utility 
vehicles."  Ford  argued  that  "(f)ew,  if 
any  of  these  vehicles  would  comply 
with  the  3.000  candela  maximum 
specified  in  S5.5. 11(a)(1)".  However, 
under  the  proposal,  a  DRL  could  not 
have  an  intensity  greater  than  2,600  cd 
regardless  of  its  mounting  height.  Under 
the  final  rule,  a  DRL  mounted  up  to  34 
inches  may  have  a  maximum  intensity 
of  7,000  cd  and  up  to  3,000  cd  if 
mounted  higher.  NHTSA  concludes  that 
adequate  notice  was  given  in  this 
instance,  and  that  further  notice  refining 
the  details  of  the  NPRM  by  providing 
exceptions  to  the  proposed  restrictions 
was  not  required  under  the 
Administrative  Procedure  Act. 

For  the  reasons  expressed  above,  the 
agency  has  found  no  merit  in  Ford's 
petition  for  reconsideration  of  this 
point,  and  its  petition  is  denied. 

Ford  also  petitioned  for 
reconsideration  of  S5. 5. 11(a)(4)  relating 
to  DRL  spacing  on  the  basis  that  NHTSA 
failed  to  provide  notice.  As  proposed, 
S5.5.1 1(a)(4)  read  as  follows: 

(4)  (A  DRL)  is  located  so  that  the  distance 
bom  the  edge  of  the  illuminated  surface  of 
its  lens  to  the  optical  axis  (filament  center) 
of  the  turn  signal  lamp  is  not  less  than  4 
inches  (100  mm),  unless  the  lamp  is 
deactivated  when  the  turn  signal  lamp  is 


activated  or  unless  the  turn  signal  lamp 
conforms  to  paragraph  S5.3.1.7  of  this 
standard. 

A  turn  signal  lamp  conforming  to 
S5.3.1.7  is  one  whose  intensity  is 
increased  by  a  2.5  multiplier.  The 
purpose  of  the  requirement  is  to  ensure 
that  the  turn  signal  is  bright  enough  not 
to  be  masked  by  the  light  from  an 
adjacent  lower  beam  headlamp. 
However,  as  written  in  the  final  rule, 
paragraph  S5. 11. 1(a)(4)  read: 

(4)  (A  DRL)  is  located  so  that  the  distance 
from  the  edge  of  the  illuminated  surface  of 
its  lens  to  the  optical  axis  (filament  center) 
of  the  nearest  turn  signal  lamp  is  not  less 
than  100  mm.  unless  its  luminous  intensity 
as  a  DRL  is  not  more  than  2.600  candela  at 
any  location  in  the  beam,  or  unless  it  is 
deactivated  when  the  turn  signal  lamp  is 
activated; 

The  proposal  would  have  applied  the 
spacing  exceptions  to  all  DRLs.  while 
the  final  rule  applies  the  spacing 
exceptions  to  a  DRL  only  if  its  beam 
intensity  does  not  exceed  2.600  cd  or  if 
the  DRL  is  deactivated  when  the  turn 
signal  lamp  is  activated.  Ford 
complained  that  the  final  rule  does  not 
contain  any  "provision  *  *  *  to  provide 
increased  intensity  turn  signal  lamps  as 
an  alternative  to  (^activating  DRL's," 
and  that  "(t)here  was  no  opportunity  for 
comment  upon  the  agency's  test 
methodology  and  conclusions,  upon 
which  the  subparagraph  (a)  2,600 
candela  maximum  is  based."  It  argued 
that  "Ford  had  no  opportimity  to 
comment  on  the  withdrawal  of  that 
provision."  Ford  has  observed  that 
materials  the  agency  considered 
relevant  in  adopting  the  restriction 
(informal  observations  by  agency 
personnel  of  turn  signal  masking  by 
DRLs  on  actual  vehicles  at  300  feet) 
were  placed  in  the  public  docket  after 
the  issuance  of  the  NPRM,  referring  to 
NHTSA's  "unpublished 
demonstration".  As  a  resuh  of  the 
alleged  failure  to  give  notice.  Ford  said 
that  the  final  rule  "will  disallow  the 
designs  on  most  DRL  systems  on 
vehicles  presently  manufactured  by 
Ford  for  sale  in  Canada." 

Explaining  its  decision  in  the  final 
rule  not  to  adopt  the  proposed 
provision,  NHTSA  stated  (58  FR  3504) 
that  it  had  conducted  its  own 
demonstration  using  9  members  of  its 
staff,  and  concluded  that  the 
demonstration  "suggests  that  spacing  is 
effective,  and  that  an  increase  in  turn 
signal  brightness  does  not  compensate 
for  inadequate  spacing."  In  the  agency's 
view,  "(tjhe  alteriiative  of  brighter  (500 
candela)  turn  signals  does  not  resolve 
the  issue".  However,  as  Ford  notes,  this 
material  was  placed  in  the  docket 
subsequent  to  the  NPRM  and  neither 


Ford  nor  any  other  person  was  offered 
the  opportunity  to  comment  upon  it. 

Based  upon  this  procedural  objection, 
NHTSA  has  decided  to  grant  Ford's 
petition,  but  only  to  the  extent  of  a 
temporary  lifting  of  the  restriction,  until 
October  1. 1995.  This  will  allow  Ford  to 
offer  Canadian-type  DRLs  on  its  1994 
and  1995  model  year  vehicle  lines.  Even 
before  its  decision  to  grant  Ford's 
petition  in  part.  NHTSA  had  planned  to 
conduct  formal  research  on  turn  signal 
masking  and  DRLs.  This  formal  research 
will  be  conducted  by  the  agency's  Office 
of  Research  and  Development  and  is 
intended  to  supplement  NHTSA's 
original  informal  research.  The  results 
are  due  bef(»e  the  end  of  1994.  If  the 
results  indicate  that  a  permanent  lifting 
of  the  restriction  would  not  compromise 
safety.  NHTSA  will  initiate  appropriate 
regulatory  action  to  accomplish  this.  If. 
on  the  other  hand,  the  results  support 
the  suggestion  of  the  informal  research 
that  high  intensity  DRLs  may  create  a 
masking  problem,  no  fiulher  regulatory 
action  is  required  as  the  lifting  of  the 
restriction  is  self-terminating  as  of 
October  1,1995. 

As  published  in  the  final  rule,  the  two 
exceptions  were  contained  in  paragraph 
S5. 5. 11. (a)(4).  The  amendments  that  are 
adopted  under  this  notice  set  forth  the 
exceptions  in  four  subparagraphs.  With 
reference  to  the  discussion  about  the 
temporary  lifting  of  the  spacing 
restriction  immediately  above,  new 
subparagraph  (ii)  adds  the  exception 
that  the  turn  signal  multiplier  may  be 
used  when  candela  in  an  upper  beam 
type  DRL  is  higher  than  2600  on  any 
vehicle  that  is  manufactured  before 
October  1.1995. 

Effective  Date 

Since  the  final  rule  relieves 
restrictions  and  imposes  no  additional 
burden  on  any  person,  the  agency  finds 
that  an  effective  date  earUer  than  180 
days  after  issuance  is  in  the  public 
interest,  and  the  final  is  effective 
January  18. 1994. 

Rulemaking  Analyses 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

NHTSA  has  considered  the  impacts  of 
this  rulemaking  action  under  E.0. 12866 
and  the  Department  of  Transportation 
regulatory  policies  and  procedures.  This 
action  has  been  determined  to  be  not 
"significant"  under  either.  The  agency 
has  determined  further  that  the 
economic  effects  of  the  amendment  are 
so  minimal  that  a  full  regulatory 
evaluation  is  not  required.  The  rule  does 
not  impose  requirements  upon  persons 
otherwise  regulated  by  Standard  No. 
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108.  It  relieves,  for  a  period  of  time,  a 
restriction  under  which  manufacturers 
might  otherwise  have  been  unable  to 
offer  DRLs.  There  is  no  cost  impact 
upon  any  manufacturer  who  does  not 
choose  to  offer  a  DHL.  Because  DRL's 
are  not  required,  any  cost  from 
implementing  them  will  be  at  the 
manufacturer's  choice.  There  may  be  a 
small  incremental  cost  increase  over 
some  standard  Canadian  DRL  models 
for  the  purpose  of  limiting  possibly 
negative  safety  effects,  but  NHTSA  has 
not  quantified  these  costs  since  DRL's 
are  not  required.  Therefore,  preparation 
of  a  full  regulatory  evaluation  is  not 
warranted. 

National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  rule  for  the 
purposes  of  the  National  Environmental 
Policy  Act.  It  will  not  have  a  significant 
effect  upon  the  environment  because 
there  is  no  requirement  that  a 
manufacturer  provide  DRLs.  As  noted  in 
previous  rulemakings  associated  with 
this  rule,  there  could  be  a  fuel  economy 
penalty  of  up  to  one  quarter  mile  per 
gallon,  depending  on  the  type  of  DRL. 

Regalatory  Flexibility  Act 

The  agency  has  also  considered  the 
impacts  of  this  rule  in  relation  to  the 
Regulatory  Flexibility  Act.  I  certify  that 
this  rule  will  not  have  a  significant 
economic  impact  upon  a  substantial 
number  of  small  entities,  because  its 
adoption  will  not  establish  a  mandatory 
requirement  on  regulated  {>ersons. 
Further,  the  rule  will  not  affect  the  price 
of  vehicles  purchased  by  small 


jurisdictions  and  organizations. 
Accordingly,  no  regulatory  flexibility 
analysis  has  been  prepared. 

Executive  Order  12612  (Federalism) 

This  rule  has  also  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  NHTSA  has  determined  that 
it  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Civil  Justice  Reform 

This  final  rule  does  not  have  any 
retroactive  effect.  Under  15  U.S.C. 
1392(d),  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
state  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard.  15  U.S.C.  1394 
sets  forth  a  procedure  for  judicial  review 
of  final  rules  establishing,  amending  or 
revoking  Federal  motor  vehicle  safety 
standards.  That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles. 

In  consideration  of  the  foregoing,  49 
CFR  part  571  is  amended  as  follows: 

1.  The  authority  citation  for  part  571 
continues  to  read  as  follows: 

Authority:  15  U.S.C  1392, 1401. 1403, 
1407;  delegation  of  authority  at  49  CFR  1.50. 


2.  Section  571.108  is  amended  by 
revising  paragraph  S5.5. 11(a)(4)  to  read 
as  follows: 

i  571.108    Motor  Vehicle  Safety  Standard 
No.  108,  Lamps,  Reflective  Devices,  and 
Associated  Equipment 


S.5.5.11(a)  •  •  • 

(4)  If  not  optically  combined  with  a 
turn  signal  lamp,  is  located  so  that  the 
distance  from  its  lighted  edge  to  the 
optical  center  of  the  nearest  turn  signal 
lamp  is  not  less  than  100  mm,  unless: 

(i)  The  luminous  intensity  of  the  DRL 
is  not  more  than  2,600  candela  at  any 
location  in  the  beam  and  the  turn  signal 
meets  the  requirements  of  S5.3.1.7;  or 

(ii)  (For  a  passenger  car,  multipurpose 
passenger  vehicle,  truck,  or  bus  that  is 
manufactured  before  October  1, 1995, 
and  which  uses  an  upper  beam 
headlamp  as  a  DRL  as  specified  in 
paragraph  S5.5.11(a)(l)(ii))  the 
luminous  intensity  of  the  DRL  is  greater 
than  2,600  candela  at  any  location  in  the 
beam  and  the  turn  signal  lamp  meets  the 
requirements  of  S5.3.1.7;  or 

(iii)  The  DRL  is  optically  combined 
with  a  lower  beam  headlamp  and  the 
turn  signal  lamp  meets  the  requirements 
ofS5.3.1.7;  or 

(iv)  The  DRL  is  deactivated  when  the 
turn  signal  or  hazard  warning  signal 
lamp  is  activated. 
•        •        •        •        • 

Issued  on:  December  13, 1993. 
Howard  M.  Smolkin, 

Executive  Director 

IFR  Doc.  93-30719  Filed  12-15-93;  8:45  am] 

BtLUNO  COOC  4t10-«*-M 


65677 


Proposed  Rules 


Federal  Register 

Vol.  58.  No.  240  , 
Thursday,  December  16,  1993 


This  section  ol  tfie  FEDERAL  REGISTER 
contains  notices  to  ttie  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  Interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  High%vay  Administration 

23  CFR  Part  658 

[FHWA  Docket  No.  93-35] 

RIN2125-AD26 

Truck  Size  and  Weight,  National 
Network 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking; 
request  for  comments. 

SUMMARY:  The  FHWA  proposes  to 
modify  the  National  Network  for 
commercial  motor  vehicles  by  adding 
routes  in  Georgia.  It  is  the  intent  of  this 
rulemaking  to  add  26  segments  to  the 
National  Network  as  requested  by  the 
State  of  Georgia.  These  segments  will 
provide  for  safe  operation  of  larger 
commercial  vehicles  and  for  the  needs 
of  interstate  commerce. 
DATES:  Comments  on  this  docket  must 
be  received  on  or  before  January  31, 
1994. 

ADDRESSES:  Submit  written,  signed 
comments  to  FHWA  Docket  No.  93-35, 
Federal  Highway  Administration,  room 
4232.  HCG-10,  Office  of  Chief  Counsel, 
Federal  Highway  Administration,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  All  comments  received  will  be 
available  for  examination  at  the  above 
address  between  8:30  a.m.  and  3:30 
p.m.,  e.t..  Monday  through  Friday, 
except  legal  Federal  holidays.  Those 
desiring  notification  of  receipt  of 
comments  must  Include  a  self- 
addressed,  stamped  postcard. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Thomas  Kliroek,  Office  of  Motor  Carrier 
Information  Management  and  Analysis 
(202-366-2212),  or  Mr.  David  Oliver, 
Office  of  the  Chief  Counsel  (202-366- 
0834),  Federal  Highway  Administration, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590.  Office  hours  are  from  7:45 
a.m.  to  4:15  p.m.,  e.t.,  Monday  through 
Friday,  except  legal  Federal  holidays. 


SUPPLEMENTARY  INFORMATIONr 
Background 

The  National  Network  of  Interstate 
highways  and  federally-designated 
routes,  on  which  commercial  vehicles 
with  the  dimensions  authorized  by  the 
Surface  Transportation  Assistance  Act 
(STAA)  of  1982.  Public  Law  97^24,  96 
Stat.  2097.  may  operate,  was  established 
by  the  final  rule  published  in  the 
Federal  Register  on  June  5. 1984  (49  FR 
23302).  These  highways  are  located  in 
each  State,  the  District  of  Columbia,  and 
Puerto  Rico.  Routes  on  the  National 
Network  are  listed  in  appendix  A  of  part 
G58.  Additional  routes  not  on  the 
network  but  available  for  STAA  vehicles 
are  also  identified  at  State  request. 

Procedures  for  the  addition  and 
deletion  of  routes  are  outlined  in  23 
CFR  658.11  and  include  the  issuance  of 
a  notice  of  proposed  rulemaking 
(NPRM)  before  final  rulemaking,  A 
number  of  revisions  to  the  National 
Network  have  been  completed  or 
initiated  by  the  FHWA  in  separate 
rulemaking  actions. 

Amendments 

The  State  of  Georgia,  under  authority 
of  the  Governor,  requests  the  addition  of 
26  route  segments  to  the  National 
Network.  The  segments  have  been 
reviewed  by  State  and  FHWA  offices  for 
general  adherence  to  the  criteria  of  23 
CFR  658.9  and  found  to  provide  for  the 
safe  operation  of  larger  commercial 
vehicles  and  for  the  needs  of  interstate 
commerce. 

The  segments  requested  are  generally 
described  as: 

1.  US  19  (GA  300)  from  Florida  to  Pelham, 
27.6  miles: 

2.  US  27  (GA  1)  from  GA  53  south  of  Rome 
to  US  278  in  Cedartown.  12.0  miles: 

3.  US  27  (GA  1)  from  Florida  to  GA  38  in 
Bainbridge,  19.0  miles; 

4.  US  41  (GA  3)  from  GA  5  Connector  to 
County  Road  633  near  Emerson,  15.2  miles: 

5.  US  78  (GA  10)  from  Stone  Mountain 
Freeway  to  Monroe  Bypass,  25.9  miles: 

6.  US  80  (GA  22)  from  Alabama  to  GA  85 
in  Columbus,  9.9  miles: 

7.  US  84  (GA  38)  from  Alabama  to  1-75. 
124.4  miles; 

8.  US  84  (GA  38)  from  GA  520  in  Waycross 
to  GA  32  in  Patterson,  18.1  miles; 

9.  US  129  (GA  11)  from  1-85  to  1-985, 14.9 
miles; 

10.  US  319  (GA  35)  from  GA  300  in 
Thomasville  to  US  82  in  Tifton.  55.7  miles; 

11.  US  441  (GA  31)  from  GA  520  in 
Pearson  to  GA  135  in  Douglas,  13.2  miles: 


12.  US  441  (GA  24)  from  1-20  to  GA  22  in 
Milledgeville.  40.1  miles; 

13.  US  441  (GA  15  Alternate)  from  Athens 
Bypass  to  1-85,  21.1  miles; 

14.  GA  5  Connector  from  1-75  to  US  41 
(GA  3).  1.3  miles; 

15.  GA  6  from  1-20  to  GA  6  Bypass  near 
Dallas,  13.8  miles; 

16.  GA  6  Bypass  around  Dallas,  6.0  miles; 

17.  G A  10  Loop  (East  and  South  Bypass) 
in  Athens,  11.6  miles; 

18.  GA  61  from  1-20  to  GA  166  near 
Carroliton.  8.6  miles; 

19.  GA  166  from  GA  61  to  the  end  of  the 
4  lane  divided  section  west  of  GA  1  at 
Carroliton,  7.8  miles; 

20.  GA  247  Connector  from  1-75  to  GA  247 
in  Warner  Robins.  8.5  miles; 

21.  GA  316  from  GA  120  to  US  29  (GA  8). 
6.0  miles; 

22.  GA  515  from  I-57S  to  Blairsville.  63.4 
miles; 

23.  GA  520  from  Cusseta  to  Dawson,  45.7 
miles; 

24.  GA  520  from  1-75  to  Waycross,  74.8 
miles: 

25.  GA  520  from  1-95  to  GA  25.  5.4  miles; 

26.  GA  25  from  GA  520  to  GA  25  Spur.  6.0 
miles. 

The  FHWA  proposes  to  add  the  twenty-six 
segments  to  the  existing  route  descriptions 
for  Georgia.  We  are  publishing  the  Georgia 
listing  in  its  entirety  because  of  the  extent  of 
the  revisions. 

Rulemaking  Analyses  and  Notices 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  will  be 
considered  and  will  be  available  for 
examination  in  the  docket  at  the  above 
address.  Comments  received  after  the 
comment  closing  date  will  be  filed  in 
the  docket  and  will  be  considered  to  the 
extent  practicable,  but  the  FHWA  may 
issue  a  final  rule  at  any  time  after  the 
close  of  the  comment  period.  In 
addition  to  late  comments,  the  FHWA 
will  also  continue  to  file  in  the  docket 
relevant  information  that  becomes 
available  after  the  comment  closing 
date,  and  interested  persons  should 
continue  to  examine  the  docket  for  new 
material. 

Executive  Oi-der  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FHWA  has  determined  that  this 
action  does  not  constitute  a  "significant 
regulatory  action,"  within  the  meaning  • 
of  E.0. 12866,  nor  is  it  considered 
"significant"  under  the  regulatory 
policies  and  procedures  of  the  DOT.  It 
is  anticipated  that  the  economic  impact 
of  this  rulemaking  will  be  minimal.  This 
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rulemaking  proposes  technical 
amendments  to  23  CFR  part  658.  adding 
certain  highway  segments  in  accordance 
with  statutory  provisions.  These 
segments  represent  a  very  small  portion 
of  the  National  Network  and  have  a 
negligible  impact  on  the  prior  system. 
Therefore,  a  full  regulatory  evaluation  ia 
not  required. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
FlexibiUty  Act  (5  U.S.C.  601-612), 
FHWA  has  evaluated  the  effects  of  this 
proposal  on  small  entities.  As  stated  in 
the  preceding  paragraph,  this 
rulemaking  proposes  technical 
amendniflnts  to  23  CFF  part  658,  adding 
certain  highway  segments  in  accordance 
with  statutory  provisions.  These 
segments  represent  a  very  small  portion 
of  the  National  Network  and  have  a 
negligible  impact  on  the  prior  system. 
This  rulemaking  would,  however,  allow 
motor  carriers,  including  smail  carriers, 
access  to  highways  not  available  to  them 
at  the  present  time.  Based  on  its 
evaluation  of  this  proposal,  the  FHWA 
certifies  that  this  action  would  not  have 
a  significant  econonic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.217, 
Motor  Carrier  Safety.  The  Regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental 
consultation  on  Federal  Programs  and 
activities  apply  to  this  program. 

Paperwork  Reduction  Act 

The  proposal  in  this  document  does 
not  contain  information  collection 
requirements  (44  U.S.C.  3501  e(  seq.). 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this  acUon 
for  the  purpose  of  the  National 
Environment  Pohcy  Act  of  1969  (42 
U.S.C.  4321  et  seqf.)  and  has  determined 
^at  this  action  would  not  have  any 
effect  on  the  quality  of  the  environment. 

Regulation  identification  Number 

A  regulation  identificatibn  number 
(RIN)  is  assigned  to  each  regulatory 


action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  center  publishes  the 
Unified  Agenda  in  April  and  October  of 
each  year.  The  RIN  contained  in  the 
headhig  of  this  document  can  be  used 
to  cross  reference  this  action  with  the 
Unified  Agenda. 

Due  to  the  limited  scope  of  the  NPRM, 
FHVVA  has  determined  that  30  days  is 
adequate  time  for  interested  parties  to 
comment 

List  of  Subjects  in  23  CFR  Part  658 

Grants  programs — transportation. 
Highway  and  roads.  Motor  carrier — size 
and  weight 

Issued  on;  December  8, 1993. 
Rodney  E.  Slater, 
Federal  High  way  Administrator. 

In  consideration  of  the  foregoing,  the 
FHWA  proposes  to  amend  title  i3.  Code 
of  Federal  Regulations,  Chapter  I,  part 
658  as  set  forth  below: 

PART  656— TRUCK  SIZE  AND  WEIGHT. 
ROUTE  OESIGNAT»N&-LENaTH, 
WIDTH  AND  WEIGHT  LIMITATIONS 

1.  The  authority  citation  for  23  CFR 
part  658  is  revised  to  read  as  follows: 

Authority:  23  U^X:.  127  and  315, 49 
U.S.C.  app.  2311.  2312,  and  2316: 49  CFR 

1.48(b)(19]and(cKl9). 

AppefidJx  A  [Amended] 

2.  Appendix  A  to  part  658  is  amended 
by  revising  the  entry  for  the  State  of 
Georgia  to  read  as  follows: 


Roirte 


Route 


From 


Jo 


GBOttfiS 


us  19 

US  82  Albany 
FL  State  Ur>e 
1-985  near 

GalnesvUle. 
1-16 

GA  53  Rome 

FL  State  Une 

1-185  Cohim- 

tKJS. 
US78W 

Irrter- 

change. 

1-75  W.  o» 

Morrow. 

GA5Corv 

nector. 

l-75  0alton  .. 

Near  Pelham. 

US  19 

Pelham. 

US23A3A 

365. 
US  25 

US  27 

US  441  near 
ConteUa. 

N  of 
Statestjoro. 

US  278 

US  27  

Cadartown. 
GA38Balrv- 

US  27  Alter- 
nate GA  85. 
US  29      

tvKJge. 
ERersiie. 

US  129/ 

US  41  

441E. 
Inler- 
ctiange 
Athens. 
Near  Bames- 

US  41  

ville. 
County  Road 

633EnTer- 

son. 
US  411 

US  76 

Chats- 
VDorth. 

US  78-US  29 


US78/QA 
410. 

US  78/GA  10 


US80/GA22 


US  82 
US  82 


US84/GA38 

US84/QA38 

US  12fl 

US  129 

US  129/GA 

11. 
US  280 

US  319/GA 
35. 

US411-US 

41. 
US441/GA 

31. 

US441/QA 
24 

l^441A3A 
ISAKer- 
nata. 

QA2 


From 


GASCorv 

nectof. 
GA  6 


GA  6  Bypass 
GA  10  Loop  . 


GA  14  Spur 


GA  21  

GA25 

GA  25  Spur 

GA53 

GA  61  

GA  85 

GA  138 

GA  166 


GA  247C  .. 


GA138Morv 
roe. 


ValleybrooK 
Rd.  Scotts- 
daie. 

Stone  K'kxrt- 
tain  Free- 
way. 

AL  State  Una 

Davvson 

US  84 
Waycross. 

Aiabama 
State  Line. 

GA520 
Waycross. 

1-16 

GA  247  Con- 
nector War- 
ner Robirtt. 

1-65  

Atat>ama 

State  Urs. 
US19<5A 

SOOThorrv 

asviHe. 
US  27  Rome 

US62/QA 
S20Pear- 

1-20 


To 


Athens  By- 
pass. 

US  27  Fort 

Oglethorpe. 
1-75 


1-20 


E.  o4  Dallas  .. 

E.  and  S.  By- 
pass In 
Athens. 

US29/We«- 
coma  All 
Road. 

1-95  Montelth 

GA520  

US  17  N.  o« 
Brurtswick. 

Rome  

1-20 

Fayettevitte  ... 
l-20Conyer8 

GA61   


1-75 - 


US29W 
Inter- 
change 
Atf>ans. 

GA  10  Stone 
Mountain. 

Morvoe  By- 
pass. 

GA  85  Co- 
lumbus. 

1-75  Tifton 

1-95  Exit  6 
Brunswick 

1-75 

GA  32  Paaei 

son. 
Gray. 
l-75Maoori 


1-985 

Cusseta 

US82/GA 
520Tmon 

1-75  near 
EfTWfSon 

GA135 
Douglas 

GA22 

MiUedge- 
ville 
1-85 


1-75. 
US  41. 

GA6  Bypass 
near  Dal- 
las. 

W.  ot  OaHas 


l-85;285S. 
Intef- 

change  At- 
lanta. 

GA204Sa 
varfliah. 

QA  25  Spur 

1-95  Exit  8 

l-75Ga»>oun 

GA  166  near 
CarT>mon 

1-75. 

US  78  Mon- 
roe. 

Endo(4-tane 
section  of 
W.  GA1 
CarroMon. 

GA  247  War 
ner  Robins. 
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Route* 

From 

To 

GA  300 

US  82  Albany 

1-75  Near 
Cordele. 

GA  316  (5 

1-85 

Near 

miles). 

Lawrance- 
ville. 

GA  316  ....;.... 

GA120  

US  29. 

GA  400 

1-285  near 
Atlanta. 

GA60. 

GA515 

1-575 

Blairsville. 

GA  520AJS 
280. 

Cusseta 

Dawson. 

GA  520/USi 

1-75 

Waycross. 

82. 

GA  520  ..'. 

1-95 

GA25. 

Note  1:  Atlanta  area — Interstate  highways 
within  the  1-285  beltway  are  not  available  to 
through  trucks  with  nrx>re  than  6  wtieels  be- 
cause of  construction. 

Note  2:  Usting  for  US  280  from  Alabama 
State  Une  to  Cusseta  does  not  add  or  delete 
mileage,  t>ut  is  merely  a  technical  correcton  of 
terminal  description  previously  listed  as  "Fort 
Banning." 

(PR  Doc.  93-30601  Piled  12-15-93;  8:45  am] 
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DEPARTMENT  OF  THE  irfTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  914 

Indiana  Permanent  Regulatory 
Program  Amendment 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  OSM  is  announcing  receipt  of 
a  proposed  amendment  submitted  by 
Indiana  as  a  modification  to  the  State's 
permanent  regulatory  program 
(hereinafter  referred  to  as  the  Indiana 
program)  tmder  the  Siuface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  amendment  submitted 
consists  of  proposed  changes  to  the 
Indiana  Surfece  Mining  Rules 
provisions  concerning  OSM  Regulatory 
Reform  I  and  m  issues,  required 
program  amendments,  and  State 
initiatives.  The  primary  focus  of  the 
amendments  is  on  hydrology, 
impoundments,  roads,  support  facilities, 
and  termination  of  jtuisdiction.  The 


amendment  is  intended  to  resolve 
outstanding  issues  that  remain  present 
in  the  approved  Indiana  program 
resulting  from  changes  to  the  Federal 
program.  The  amendment  would  also 
incorporate  changes  desired  by  the  State 
that  address  various  parts  of  the  State 
rules. 

This  document  sets  forth  the  times 
and  locations  that  the  Indiana  program 
and  the  proposed  amendment  to  that 
program  will  be  available  for  public 
inspection,  the  comment  period  during 
which  interested  persons  may  submit 
written  comments  on  the  proposed 
amendment,  and  the  procediu-es  that 
will  be  followed  for  a  public  hearing,  if 
one  is  requested. 

DATES:  Written  comments  must  be 
received  on  or  before  4  p.m.  on  January 
18, 1994;  if  requested,  a  public  hearing 
on  the  proposed  amendment  is 
scheduled  for  1  p.m.  on  January  16, 
1994;  and  requests  to  present  oral 
testimony  at  the  hearing  must  be 
received  on  or  before  4  p.m.  on  January 
3. 1994. 

ADDRESSES:  Written  comments  and 
requests  to  testify  at  the  hearing  should 
be  directed  to  Mr.  Roger  W.  Calhoun, 
Acting  Director,  Indianapolis  Field 
Office,  at  the  address  listed  below.  If  a 
hearing  is  requested,  it  will  be  held  at 
the  same  address. 

Copies  of  the  Indiana  program,  the 
amendment,  a  listing  of  any  scheduled 
public  meetings,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  following  locations,  during 
normal  business  hours,  Monday  through 
Friday,  excluding  holidays: 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Indianapolis  Field 
Office,  Minton-Capehart  Federal 
Building,  575  North  Pennsylvania 
Street,  Room  301,  Indianapolis,  IN 
46204.  Telephone:  (317)  226-6166. 

Indiana  Department  of  Natural 
Resources,  402  West  Washington 
Street,  Room  295,  Indianapolis,  IN 
46204.  Telephone:  (317)  232-1547. 

Each  requester  may  receive,  free  of 
charge,  one  copy  of  the  proposed 
amendment  by  contacting  the  OSM 
Indianapolis  Field  Office. 


FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Roger  W.  Calhoim,  Acting  Director, 
Telephone  (317)  226-6166;  (FTS)  8- 
317-226-6166. 

SUPPLEMENTARY  INFORMATION: 

I.  Bacliground  on  the  Indiana  Program 

On  July  29, 1982,  the  Indiana  program 
was  made  effective  by  the  conditional 
approval  of  the  Secretary  of  the  Interior. 
Information  pertinent  to  the  general 
background  on  the  Indiana  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  a  detailed 
explanation  of  the  conditions  of 
approval  of  the  Indiana  program  can  be 
found  in  the  July  26, 1982,  Federal 
Register  (47  FR  32107).  Subsequent 
actions  concerning  the  conditions  of 
approval  and  program  amendments  are 
identified  at  30  CFR  914.10,  914.15,  and 
914.16. 

II.  Discussion  of  the  Proposed 

Amendments 

Since  July  29, 1982  (the  date  of 
conditional  approval  of  the  Indiana 
program),  a  number  of  changes  have 
been  made  to  the  Federal  regulations 
concerning  surface  coal  mining  and 
reclamation  operations.  Pursuant  to  the 
Federal  regulations  at  30  CFR  732.17, 
OSM  informed  Indiana  on  May  22, 1985 
(Regulatory  Reform  I),  and  on 
September  20, 1989  (Regulatory  Reform 
m),  that  a  number  of  Indiana  regulations 
are  less  effective  than  or  inconsistent 
with  the  revised  Federal  requirements. 

By  letter  dated  October  15, 1993 
(Administrative  Record  No.  IND-1300). 
the  Indiana  Department  of  Natural 
Resources  (IDNR)  submitted  to  OSM  a 
State  program  amendment  package 
consisting  of  revisions  to  52  sections  of 
the  Indiana  rules.  These  revisions 
address  changes  to  the  Indiana  program 
that  were  identified  in  the  two  letters 
referred  to  above,  and  certain  required 
program  amendments.  The  State  has 
also  proposed  additional  changes  which 
Indiana  believes  will  further  improve 
the  approved  State  program.  The 
primary  focus  of  the  submittal  is  on 
hydrology,  impoundments,  roads, 
support  facilities,  and  termination  of 
jurisdiction. 

The  following  rulemaking  actions  are 
being  proposed  by  Indiana: 


Rule  No. 

310  IAC1 2-0.5-91 .5  

310  I  AC  12-0.5-109  

310  lAC  12-3-30 

310  lAC  12-3-32 

310  lAC  12-3-33 

310  lAC  12-3-34 

310  I  AC  12-3-41  ;. 

310  I  AC  12-3-47  ....„ , 


Subject  (Intended  action) 


Definition  of  "previously  mined  area".  (Amend) 

Definition  of  "road".  (Amend) 

Pemnit  applications;  hydrology.  (Anrtend) 

Permit  applications;  ground  water.  (Amend) 

Permit  applications;  surface  water.  (Amend) 

Pennit  applications:  alternative  water  supply.  (Amend) 

Permit  applications;  general  requirements.  (New) 

Permit  applicatiorts;  protection  of  hydrologic  balance.  (Amend) 
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310  lAC 
310  lAC 
310  lAC 
310  lAC 
310  lAC 
310IAC 
310  (AC 
310  lAC 
310  lAC 
310  lAC 
310  lAC 
310  lAC 
310  lAC 
310  MC 
310  lAC 
310  lAC 
310  iAC 
310  lAC 
310  IAC 
310  IAC 
310  IAC 
310  IAC 
310  IAC 
310  IAC 
310  IAC 
310  IAC 
310  IAC 
310  IAC 
310  IAC 
310  IAC 
310  IAC 
3101/VC 

sio-uc 

310  IAC 
310  IAC 
310  IAC 
310  IAC 
310  IAC 
310  IAC 


12-3-49 -. 

12-3-55 

12-3-65.1 

12-3-68.^ 

12-<J-70  „. 

12-3-71  .,., 

12-3-81^. 

12-3-83  -., 

12-3-80.5. 

12-3-91 

12-3-127  . 

12-6-3  

12-6-17  _., 
12-6-20  -., 
12-6-21  ..- 
12-6-^4. 
12-6-27  _, 
12-6-31  -.. 
12-6-39  _. 
12-6-41  „ 
12-6-42  -.. 
12-6-43 .... 
12-5-44  „.. 
12-6-48-. 
12-6-50 .... 
12-6-69 .... 
12-6-69.5. 
12-6-70 
12-6-83-- 
12-6-86 
12-6-87  — 
12-6-90 -, 
12-6-92  „ 
12-6-104 
12-6-105 
12-6-106 
12-6-107 
12-6-108 
12-6-112 


310  IAC  12-6-114 

310  IAC  12-6-137  

310  IAC  12-6-137.6 

310  IAC  12-6-144  

310  IAC  12-6-19 , 


Subject  (imanded  acion) 


Permit  applications;  pondB.  Impoundments,  banks,  dams,  and  embanfcments.  (Amend) 

Pennit  appicalions;  transporiabon  toctities.  (Amend) 

Pemiit  applications;  road  systama.  (New) 

Underground  permits;  hydrology.  (Amerxl) 

Underground  permits;  ground  water.  (Amervl) 

UndergrouTK)  permits;  surface  water  tnformatioa  (Amend) 

Underground  permits;  protection  of  hydroiogic  balarve.  (Amerxl) 

Underground  permits;  ponds,  impoundnfwnts,  benlts,  dams  and  embenitments.  (Amend) 

Underground  pemirts;  road  systems.  (New) 

Underground  mining;  return  of  coal  processing  waste  to  abandoned  underground  workings.  (Amend) 

Pennit  reviews;  approval  tor  transfer,  assignment,  or  sale  of  permit  rights.  (Amend) 

Coat  exploratian;  performance  starxlards.  (Amertd) 

Surface  mining;  water  quality  standards  and  effluent  limitations.  (Amend) 

Surface  mlnir^;  sediment  control  measures.  (Amend) 

Surface  mining;  siltation  structures.  (Amend) 

Surface  minirtg;  permanent  arxl  ternporary  impoundments.  (Amend) 

Surface  mining;  surface  and  grourxl  water  monitoring.  (Amend) 

Hydrologic  balance;  diversions,  impourKkner>ts.  and  treatment  facilities.  (Amend) 

O^posaJ  of  excess  spoil  (Amend) 

Surface  mirNng;  general  requirements.  (AmerxJ) 

Coal  processing  waste  barks;  site  inspectioa  (Amend) 

Coal  processing  waste  banks;  water  control  measures.  (Amend) 

Coal  processing  waste  banks;  construction  requirements.  (Amend) 

Surface  mining;  dame  arxl  embankments;  getWal  requirements.  (Amend) 

Coal  processing  waste;  dams  and  emlQankments;  design  and  construcboa  (Amend) 

Surface  mining;  roads.  (Amend) 

Surface  mtnmg;  primary  roads.  (New) 

Olt>er  transportation  facilities.  (Amend) 

Underground  mining;  water  qiality  standards  and  effluent  limitationa.  (Amend) 

Underground  mining;  sedunent  control  measures.  (Amend) 

Ur)derground  mining;  siltation  structures.  (Amend) 

Underground  mining;  permanent  arxj  temporary  impourxlments.  (Amend) 

Under grourxJ  mining;  surface  and  ground  water  monitoring.  (Amend) 

Underground  mining;  disposal  of  underground  devetopment  waste  and  excess  spod.  (Amend) 

Underground  mining;  coal  processing  waste  banks;  general  requirements.  (Amend) 

Underground  mining;  coal  processing  waste  banks;  site  inspection.  (Amend) 

Underground  mining;  coal  processing  waste  t>anks;  water  control  measures.  (Amend) 

Underground  mMng:  coal  processing  waste  banks;  construction  requirements.  (Amend) 

Underground  mining:  coal  procesaing  waste;  dams  and  entnnkmerM;  general  requirementa. 

(Amend) 
Underground  mming;  dams  and  entenkments;  design  and  construction.  (Amend) 
Underground  mining;  roads.  (Amend) 
Primary  roads.  (New) 

Auger  mining:  additional  performance  standards.  (Amend) 
Temwialton  of  luriadKOoa  (New) 
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The  fiill  text  of  the  proposed  program 
amendment  submitted  by  badiana  is 
available  for  public  inspection  at  the 
addresses  listed  above.  The  Director 
now  eeeks  public  comment  on  whether 
tbe  proposed  amendment  is  no  less 
effective  than  the  Federal  regulations.  If 
approved,  the  amendment  will  become 
part  of  the  Indiana  program. 

ni.  Public  Comment  Procedures 

In  accordance  with  provisions  of  30 
CFR  732.17(h),  OSM  is  now  seeking 
comment  on  whether  the  amendment 
proposed  by  Indiana  satisHes  the 
requirements  of  30  CFR  732.15  for  the 
approval  of  State  program  amendments. 
If  Uie  amendment  is  deemed  adequate, 
it  will  become  part  of  the  Indiana 
program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  issues  proposed  in  this 


rulemaking,  and  include  explanations  in 
support  of  the  commenter's 
recommendations.  Ckimments  received 
after  the  time  indicated  under  DATES  or 
at  locations  other  than  the  Indianapolis 
Field  Onice  will  not  necessarily  be 
considered  in  the  final  rulemaking  or 
included  in  the  Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  by  the  close  of 
business  on  January  3. 1994.  If  no  one 
requests  an  opportunity  to  comment  at 
a  pubUc  hearing,  the  hearing  will  not  be 
held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 


oflicials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  spadfied  date  until  all  persons 
scheauled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment  and  who 
wish  to  do  so  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  p)ersons  who  desire  to  comment 
have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 

Eublic  meeting,  rather  than  a  public 
earing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  at  the  Indianapolis 
Field  Office  by  contracting  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  All  such  meetings  will  be 
op^  to  the  public  and,  if  possible. 


notices  of  meetings  will  be  posted  in 
advance  at  the  locations  listed  above 
under  ADDRESSES.  A  simfimary  of  the 
meeting  will  be  included  in  the 
Administralive  Reowd. 

Executive  Order  12866 

This  proposed  rule  is  exempted  from 
review  by  the  Office  of  Management  and 
Budget  under  Executive  Order  12866. 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778  and 
has  determined  that,  to  the  extent 
allowed  by  law,  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
30  QFK  730.11.  732.15  and 
732.17(h)(10),  decisions  on  proposed 
State  regulatory  programs  and  program 
amendments  submitted  by  the  States 
must  be  based  solely  on  a  determination 
of  whether  tbe  submittal  is  consistent 
with  SMCIRA  and  its  implementing 
Federal  regulations  and  whether  the 
other  requirements  of  30  CFR  parts  730, 
731,  and  732  have  been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(dH 
provides  that  agency  decisions  on 
proposed  State  regidatory  program 
provisions  do  not  constitute  major 
Federal  acticHis  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act.  42  U.S.C 
4332(2)(C). 

Paperwork  Beduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act.  44  U.S.C 
3507  et  seq. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  (<x>nomic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq).  The  State  submittal 
wliich  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 


significant  economic  effiect  upon  a 
substantial  number  of  small  entities. 
Hence,  this  rule  will  ensure  that  existing 
requirements  previously  promulgated 
by  OSM  will  be  implemented  by  the 
State.  In  making  the  determination  as  to 
whether  this  rule  would  have  a 
significant  economic  impact,  the 
Department  relied  upon  the  data  and 
assumptions  for  the  counterpart  Federal 
regulations. 

List  of  Subjects  in  30  CFR  Part  914 

Intergovernmental  relations.  Surface 
mining,  Underground  mining. 

Dated:  rtecember  10, 1993. 
CariCaose, 

Assistant  Director,  Eastern  Support  Center. 
[PR  Doc  93-30661  Filed  12-15-93;  8:45  am] 
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30  CFR  Part  950 

Wyoming  Permanent  Regulatory 
Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule;  public  comment 

period  and  opportunity  for  public 

hearing  on  proposed  amendment. 

SUMMARY;  OSM  is  annoimcing  the 

receipt  of  additional  information 
regarding  a  proposed  amendment  to  the 
Wyoming  permanent  regulatory 
program  (the  Wyoming  program)  under 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA). 
Wyoming  is  requesting  OSM  to  reopen 
the  review  of  the  proposed  amendment 
regarding  contemporaneous  reclamation 
that  the  Director  deferred  action  on  in 
the  November  24, 1986,  Federal 
Register  (51  FR  42209).  The  additional 
information  is  intended  to  clarify 
Wyoming's  proposed  contemporaneous 
reclamation  amendment  as  submitted 
on  May  1, 1986. 

This  docimient  sets  forth  the  times 
and  locations  that  the  Wyoming 
program  and  the  proposed  amendment 
to  that  program  are  available  for  public 
inspection,  the  comment  period  during 
which  interested  persons  may  submit 
written  comments  on  the  proposed 
amendment,  and  procedures  that  will  be 
followed  regarding  the  public  hearing,  if 
one  is  requested. 

DATES:  Written  comments  must  be 
received  by  4  pjn..  m.sJl.  January  18. 
1994.  If  requested,  a  public  hearing  on 
the  proposed  amendment  will  be  held 
on  January  10, 1994.  Requests  to  present 
oral  testimony  at  tbe  hearing  must  be 
received  by  4  pjn.,  m.s.t.  on  January  3. 
1994. 


ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Guy  V. 
Padgett  at  the  address  listed  below. 

(Copies  of  the  Wyoming  program,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays. 
Each  requester  may  receive  one  free 
copy  of  the  proposed  amendment  by 
contacting  OSM's  Casper  Field  Office. 
Guy  V.  Padgett,  Director,  Casper  Field 

Office,  Office  of  Surface  Mining 

Reclamation  and  Enforcement;  100 

East  B  Street,  Room  2128;  Casper. 

WY;  82601-1918.  Telephone:  (307) 

261-5776. 
Dennis  Hemmer,  Director  Wyoming 

Department  of  Environmental  Quality; 

Herschler  Building,  Fourth  Floor 

West;  122  West  25th  Street; 

Cheyerme,  Wyoming;  82002. 

Telephone:  (307)  777-7758. 
FOR  FURTHER  INFORMATION  CONTACT: 
Guy  V.  Padgett;  Telephone  (307)  261- 
5776. 

SUPPt^MBITARY  INFORMATION: 

I.  Backgromid  on  the  Wyoming 
Program 

On  November  26, 1980,  the  Secretary 
of  the  Interior  conditionally  approved 
the  Wyoming  program.  C^neral 
background  information  on  the 
Wyoming  program,  including  the 
Secretary's  findings,  the  disi>o&ition  of 
comments,  and  conditions  of  approval 
of  the  Wyoming  program  can  be  found 
in  the  November  26, 1980,  Federal 
Register  (45  FR  78637).  Subsequent 
actions  concerning  Wyoming's  program 
and  program  amendments  can  be  found 
at  30  CFR  950.12. 950.15.  and  950.16. 

n.  Discussion  of  Proposed  Amendment 

On  May  1. 1986,  the  State  of 
Wyoming  submitted  a  proposed 
amendment  revising  nine  Chapters  of  its 
approved  permanent  program 
regulations,  known  as  the  Rules  and 
Regulations  of  the  Wyoming  Department 
of  Environmental  Quality.  Land  (Quality 
Division  (DEQAXJD).  The  amendment 
was  in  response  to  a  December  23, 1985, 
letter  that  OSM  sent  in  au:ordarice  with 
Federal  regulations  at  30  CFK  732.17(d)- 
Included  in  the  submittal  were 
proposed  regulation  changes  to 
Wyoming's  Backfilling,  Grading  and 
Contouring  regulation  at  Chapter  IV, 
section  3(a)(i),  regarding 
coDtemporaneous  reclamation 
requirements.  Wyoming  proposed  to 
revise  its  regulations  by  deleting 
specific  tinie  and  distance  requirements 
for  contemporaneous  reclamation  and 
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replacing  them  with  general 
requirements  based  on  actual  mining 
conditions. 

In  the  May  21, 1986.  Federal  Register 
(51  FR 18621).  OSM  announced  receipt 
of  the  proposed  amendment  package 
and  invited  public  comment  on  it's 
adequacy.  No  one  requested  a  public 
hearing  and  none  was  held.  The 
comment  period  closed  on  June  20, 

1986.  ,      . 

In  the  November  24, 1986.  Federal 
Register  (51  FR  42209),  the  Director  of 
OSM  announced  the  decision  to  defer 
action  on  the  proposed  revision  to  the 
contemporaneous  reclamation 
regulations.  At  the  time  of  Wyoming's 
submission,  the  remand  of  the 
counterpart  Federal  regulation  for 
contemporaneous  reclamation  time  and 
distance  standards,  at  30  CFR  816.101. 
was  under  appeal  by  the  Secretary  as  a 
result  of  a  U.S.  District  Court  for  the 
District  of  Columbia  decision  to  remand 
the  Federal  regulation;  In  Re:  Permanent 
Surface  h4ining  Litigation,  21  ERC  1724, 
14  ELR  20617  (D.D.C.  1984).  The 
Director  elected  to  defer  a  decision 
pending  the  outcome  of  the  Secretarial 
appeal.  On  January  29, 1988,  the  U.S. 
District  Coiul  of  Appeals  for  the  District 
of  Columbia  affirmed  the  district  court 
decision  on  contemporaneous 
reclamation  National  Wildlife 
Federation  v.  Model.  839  F.2d  694  (D.C 
Cat.  1988).  On  December  17. 1991,  OSM 
promulgated  new  regulations  that 
provided  national  time  and  distance 
performance  standards  for  rough 
backfilling  and  grading  for  surface 
mining  operations  at  30  CFR  816.101. 
Those  regulations  were  subsequently 
challenged.  This  challenge  resulted  in  a 
dismissal  without  prejudice  by  the  U.S. 
District  Court  for  the  District  of 
Columbia  as  the  result  of  a  joint 
stipulation  that  included  suspension  of 
the  regulation  at  30  CFR  816.101. 
National  Coal  Association  and 
American  Mining  Congress  v.  U.S. 
Department  of  the  Interior,  et  al.,  Civ. 
No.  92-0408-CRR 

By  letter  dated  November  30, 1993, 
Wyoming  submitted  a  request  to  OSM  to 
reopen  the  review  of  the  deferred 
amendment,  along  with  its  rationale  for 
not  including  time  and  distance 
standards  and  information  for 
compliance  determination 
(Administrative  Record  No.  WY-25-1). 

ni.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  seeking        » 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  die  amendment  is  deemed 
adequate,  it  will  become  part  of  the 


Wyoming  program.  Review  of  the 
proposal  should  be  directed  to  the 
originally  proposed  amendment 
submitted  on  May  1, 1986,  along  with 
the  clarifying  information  submitted  on 
November  30, 1993. 

Written  Cornments 

Written  comments  should  be  specific, 
pertain  only  to  the  issue  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Casper  Field  Office  will 
not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
administrative  record. 

Public  Hearing 

Persons  wishing  to  testify  at  the   # 
public  hearing  should  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  by  4  p.m.,  m.S.t. 
January  3, 1994.  The  location  and  time 
of  the  hearing  will  be  arranged  with 
those  persons  requesting  the  hearing.  If 
no  one  requests  an  opportunity  to  testify 
at  the  public  hearing,  the  hearing  will 
not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  ndt 
been  scheduled  to  testify,  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
testify  and  persons  present  in  the 
audience  who  wish  to  testify  have  been 
heard. 

PuWjc  Meeting 

If  only  one  person  requests  an 
opportunity  to  testify  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  at  the  OSM  office 
listed  under  FOR  FURTHER  INFORMATION 
COHTACT.  All  such  meetings  will  be 
open  to  the  public  and.  if  possible, 
notices  of  meetings  will  be  posted  at  the 
locations  listed  under  ADDRESSES.  A 
written  summary  of  each  meeting  will 
be  made  a  part  of  the  administrative 
record. 


IV.  Procedural  Determinations 

Executive  Order  12866 

This  proposed  rule  is  exempted  from 
review  by  the  Office  of  Management  and 
Budget  under  Executive  Order  12866 
(Reduction  of  Regulatory  Burden). 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  tlie 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C  1253  and  12550)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15.  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  parts  730,  731  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  0MB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
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existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  950 

Intergovernmental  relations,  Surface 
mining.  Underground  mining. 

Dated:  December  10, 1993. 
Raymond  L.  Lowrie, 

Assistant  Director,  Western  Support  Center. 
[FR  Doc  93-30662  Filed  12-15-93;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  156 

[CGO  93-081] 
Lightering  Zones 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  public  meeting  and 
scoping  meeting. 

SUMMARY:  The  Coast  Guard  has  received 
several  requests  to  designate  liglitering 
zones  in  the  Gulf  of  Mexico.  In  an 
earlier  notice,  the  Coast  Guard 
announced  that  it  considered  these 
requests  as  petitions  for  nzlemaking  and 
requested  written  comments.  To  further 
assist  it  in  determining  whether  to 
designate  lightering  zones  and  conduct 
associated  envirorunental  impact 
analyses,  the  Coast  Guard  will  hold  a 
public  meeting,  which  will  also  serve  as 
a  scoping  meeting  for  purposes  of  the 
National  Enviroumental  Policy  Act. 

DATES:  The  meeting  will  commence  at  9 
a.m.  on  January  18, 1994. 

ADDRESSES:  The  meeting  will  be  held  in 
Ballrooms  A  and  B  of  the  Houston 
Hobby  Airport  Hilton.  8181  Airport 
Blvd.,  Houston.  Texas  77061. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  Walter  (Bud) 
Hunt,  Project  Manager,  Oil  Pollution 
Act  (OPA  90)  Staff,  (G-MS-1),  (202) 
267-6740.  This  number  is  equipped  to 
record  messages  on  a  24-hoiu-  basis. 
Anyone  wishing  to  make  a  presentation 
is  requested  to  call  this  number  and  give 
the  foUowvDg  information:  docket 
number  (CGD  93-081):  name;  company 
or  oi]ganizational  affiliation  (if  any);  and 
the  estimated  amount  of  time  needed  for 
the  comment 


SUPPLEMENTARY  INFORMATION: 
DrafUng  InfiMination 

The  principal  persons  involved  in 
drafting  this  Notice  are  Lieutenant 
Commander  Walter  (Bud)  Hunt,  Project 
Manager,  and  Ms.  Pamela  Pelcovits, 
Project  Counsel,  OPA  90  Staff.  (G-MS- 
1). 

Background  and  Discussion 

The  Coast  Guard  published  a  notice  of 
petitions  for  rulemaiking  to  designate 
lightering  zones  in  the  Gulf  of  Mexico 
and  request  for  comment  in  the  Federal 
Register  on  December  2. 1993  (58  FR 
63544).  Information  on  the  requests 
submitted  to  the  Coast  Guard  is 
included  in  the  Background  and 
Purpose  section  of  the  notice.  Copies  of 
the  requests  and  all  comments  received 
concerning  the  requests  are  available  for 
inspection  and  copying  in  the  public 
docket  (CGD  93-081)  at  room  3406,  U.S. 
Coast  Guard  Headquarters,  2100  Second 
Street,  SW.,  Washington.  DC  20593- 
0001.  The  Coast  Guard  is  interested  in 
receiving  information  on  the  need  for 
and  usefulness,  potential  costs  and 
benefits,  and  environmental  impact  of 
any  decision  to  designate  lightering 
zones,  either  those  suggested  in  the 
requests  in  the  docket  or  any  other 
locations  in  the  Gulf  of  Mexico.  The 
Coast  Guard  is  equally  interested  in 
receiving  comments  addressing  similar 
issues  in  relation  to  a  decision  not  to 
designate  any  lightering  zones  in  the 
Gulf  of  Mexico.  In  addition,  the  Coast 
Guard  is  interested  in  what  would  be  an 
appropriate  geographic  area  around  a 
lightering  zone  in  which  all  lightering 
would  be  restricted  to  the  designated 
zone.  Finally,  the  Coast  Guard  requests 
comments  on  appropriate  operating 
requirements,  if  any.  to  include  as  part 
of  designating  any  lightering  zones. 

This  is  the  first  time  the  Coast  Guard 
has  been  requested  to  designate 
lightering  zones  to  allow  vessels  not 
equipped  with  double  hulls  to  off-load 
oil  as  provided  in  section  4115(a)  of  the 
Oil  Pollution  Act  of  1990  (Pub.  L.  101- 
380).  One  of  these  suggested  zones. 
"South  Sabine,"  would  be  located  in  the 
vicinity  of  28''3a'  N.  93"'45'  W.  Another. 
"Gulf  Mex  I,"  was  suggested  in  the 
vicinity  of  ZS'OO'  N,  Sg-aO'  W.  A 
decision  to  designate  liglitering  zones 
could  affect  other  lightering  operations 
in  the  vicinity.  Because  of  the  potential 
economic  and  environmental  impacts, 
the  Coast  Guard  has  decided  to  hold  a 
public  meeting  at  the  time  and  place 
indicated  in  this  notice. 


Dated:  December  13, 1993. 
R.C  North. 

Captain,  U.S.  Coast  Guard,  Acting  Chief 
Office  of  Marine  Safety,  Security  and 
Environmental  Protection. 
IFR  Doc.  93-30708  Filed  12-15-93;  8:45  ami 
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33  CFR  Part  157 

[CGDS1-045I 
RIN2115-AE01 

Structural  and  Operational  Measures 
To  Reduce  Oil  Spills  From  Existirfg 
Tank  Vessels  Without  Dout>le  HuUs 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Notice  of  public  meeting  and 
extension  of  the  comment  period. 

SUMMARY:  The  Coast  Guard  is  holding  a 
public  meeting  on  its  proposed 
regulations  under  the  Oil  Pollution  Act 
of  1990  (OPA  90)  that  would  require  the 
owners  or  operators  of  existing  tank 
vessels  over  5,000  gross  tons  that  do  not 
have  double  hulls  to  comply  %vith 
certain  structural  and  operational 
measures.  There  is  substantial  public 
interest  in  the  rulemaking.  The  Coast 
Guard  also  is  extending  the  comment 
period  for  an  additional  60  days  beyond 
the  original  60  day  comment  period. 
DATES:  A  public  meeting  will  be  held 
between  9  a.m.  and  4  p.m.,  on 
Thursday,  January  20, 1994.  Comments 
must  be  received  oji  or  before  February 
21, 1994. 

ADDRESSES:  The  meeting  will  be  held  at 
the  U.S.  Department  of  Transportation. 
400  Seventh  Street,  SW.,  room  2230. 
Washington,  DC  20590. 

Comments  may  be  mailed  to  the 
Executive  Secretary,  Marine  Safety 
Council,  (G-LRA/3406),  U.S.  Coast 
Guard  Headquarters,  2100  Second 
Street.  SW..  Washington,  DC  2059S- 
0001.  or  may  be  delivered  to  room  3406 
at  the  above  address  between  8  a.m., 
and  3  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  For  more 
information,  the  telephone  number  is 
(202) 267-6233. 

The  Executive  Secretary  maintains  the 
public  docket  for  the  rulemaking. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  9t  room  3406, 
U.S.  Coast  Guard  Headquarters.  Also,  a 
copy  of  the  Regulatory  Impact  Analysts 
(RIA)  for  the  rulemaking  is  in  the  public 
docket  (CGD  91-045)  and  is  available 
for  inspection"  or  copying. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Randall  N.  Crenwelge,  Project 
Manager,  OPA  90  Staff,  at  (202)  267- 
6220. 
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SUPPLEMENTARY  MFORMAHON: 
Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(COD  91-045)  and  the  speciHc  section  of 
the  NfPRM  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  The  Coast  Guard  requests  that 
all  comments  and  attachments  be 
submitted  in  an  unbound  format 
suitable  for  copying  and  electronic 
filing.  If  not  practical,  a  second  copy  of 
any  bound  materials  is  requested. 
Persons  wanting  acknowledgment  of 
receipt  of  comments  should  enclose  a 
stamped,  self-addressed  postcard  or 
envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period  as  extended  by  this  Notice. 

Drafting  Infonnation 

The  principal  persons  involved  in 
drafting  this  document  are  Mr.  Randall 
N.  Crenwelge,  Project  Manager,  and  Ms. 
Pamela  Pelcovits,  Project  Counsel,  OPA 
90  Staff  (G-MS-1). 

Background  and  Discussion 

On  October  22, 1993,  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  (NPRM)  entitled, 
"Structural  and  Operational  Measures  to 
Reduce  Oil  Spills  from  Existing  Tank 
Vessels  Without  Double  Hulls,"  in  the 
Federal  Register  (58  FR  54870). 
Information  concerning  the  statutory 
and  technical  basis  for  the  proposed 
regulations  are  included  in  the  preamble 
of  the  NPRM. 

Since  publishing  the  NPRM,  the  Coast 
Guard  has  received  several  requests  for 
a  public  meeting  on  the  proposed 
regulations.  Some  of  these  requests  have 
dealt  with  technical  issues,  alternative 
measures  of  compliance,  and  the 
relationship  of  this  rulemaking  to  the 
phase-out  schedule  for  existing  vessels 
without  double  hulls. 

In  response  to  these  requests,  the 
Coast  Guard  will  conduct  a  public 
meeting  on  January  20, 1994,  to  obtain 
information  from  the  public  on  the 
proposed  regulations,  including 
applicability,  exemptions,  and  technical 
issues.  The  public  is  invited  to  discuss 
the  benefits  and  disadvantages  of  the 
methods  of  compliance  proposed  in  the 
NPRM  and  to  suggest  alternative 
methods  of  compliance.  The  Coast 
Guard  also  is  interested  in  evaluations 
of  the  effectiveness  and  costs  of  the 
proposed  regulations. 


The  Coast  Guard  has  also  received 
requests  to  extend  the  public  comment 
period  on  this  rulemaking.  The  Coast 
Guard  Hnds  that  extending  the  comment 
period  is  appropriate  in  conjunction 
with  holding  a  public  meeting.  Persons 
unable  to  attend  the  public  meeting  also 
are  encouraged  to  submit  written 
comments.  The  comment  period  is 
extended  until  February  21, 1994. 

Dated:  December  3, 1993. 
ILC  North. 

Captain,  U.S.  Ckxjst  Guard,  Acting  Chief, 
Office  of  Marine  Safety,  Security  and 
EnvironnKntal  Protection. 
IFR  Doc.  93-30703  Filed  12-15-93;  8:45  am] 
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33CFRPart165 

[CGD01-«a-030] 

raN2115-AE4«  , 

Regulated  Navigation  Area; 
Providence  River,  Providence,  Rl 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
make  the  deep  draft  channel  between 
Narragansett  Bay  Entrance  Lighted  Horn 
Buoy  NB  (LLNR  17675)  and  Providence 
River  Channel  Light  42  (LLNR  18580, 
Fuller  Rock  Light),  a  Regulated 
Navigation  Area  (RNA).  This  action  is 
necessary  to  protect  the  maritime 
community  from  the  hazards  to 
navigation  associated  with  the  extreme 
shoaling  that  has  taken  place  within  the 
Providence  River  channel. 
DATES:  Comments  must  be  received  on 
or  before  January  18, 1994.  j 

ADDRESSES:  Comments  should  be 
mailed  to  Captain  of  the  Port, 
Providence,  20  Risho  Avenue,  East 
Providence,  RI 02914  or  may  be 
delivered  to  the  above  address  between 
8  a.m.  and  4  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATJON  CONTACT: 
Lieutenant  Walt  Petig,  of  Marine  Safety 
Office  Providence  at  (401)  435-2300. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  name 
and  address,  identify  this  rulemaking 
(CGDOl-93-030)  and  the  specific 
section  of  this  proposal  to  which  each 
comment  appUes,  and  give  a  reason  for 
each  comment.  Persons  wanting 
acknowledgment  of  receipt  of  comments 


should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope.  Marine 
Safety  Office  Providence  maintains  the 
public  docket  for  this  rulemaking,  and 
all  comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  the  Marine 
Safety  Office  Providence,  20  Risho 
Avenue,  East  Providence,  RI. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  Marine  Safety 
Office,  Providence  at  the  address  under 
ADDRESSES.  If  it  determines  that  the 
opportunity  for  oral  presentations  will  • 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  regulation  are  Lieutenant 
W.  Petig,  Project  Manager  for  the  Coast 
Guard  Captain  of  the  Port,  Providence, 
Lieutenant  Commander  J.  Stieb,  Project 
Counsel  for  the  First  Coast  Guard 
District  Legal  Office  and  Lieutenant  M. 
Swegles,  Project  Coordinator  for  the 
First  Coast  Guard  District  Aids  to 
Navigation  and  Waterways  Management 
Branch. 

Regulatory  History 

On  February  17, 1993,  the  Captain  of 
the  Port,  Providence,  signed  an 
emergency  safety  zone  regulation  for  the 
Providence  River  Channel.  This 
regulation  was  published  in  the  Federal 
Register  on  March  16, 1993  (58  FR 
14151).  The  Captain  of  the  Port, 
Providence  requested  comments 
concerning  the  safety  zone  regulation 
and  received  none.  This  emergency 
safety  zone  Regulation  imposed 
restrictions  on  vessel  traffic  pertaining 
to  maximum  allowable  drafts,  one  way 
traffic,  and  communications. 

Background  and  Purpose 

On  February  2, 1993,  the  Captain  of 
the  Port,  Providence,  received  a  copy  of 
a  letter  addressed  to  Governor  Bruce 
Sundlun,  Governor  of  Rhode  Island, 
from  the  Navigation  Division  of  the  New 
England  Division  of  the  Army  Corps  of 
Engineers.  Accompanying  the  letter 
were  the  results  of  a  hydrographic 
survey  of  the  Providence  River  Federal 
navigation  channel  conducted  during 
the  summer  and  fall  months  of  1992  and 
completed  in  January  1993.  This  survey 
shows  that  mid-channel  shoaling  of  3  to 
8  feet  is  taking  place  in  the  northern 
section  of  the  channel.  The  northern 
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section  of  the  channel  is  also 
experiencing  shoaling  along  the  outer 
edges.  In  this  area,  the  shoaling  is  from 
6  to  10  feet  and  is  significantly 
narrowing  the  availaole  channel  for 
deep  draft  vessels.  This  extreme 
shoaling  is  a  hazard  to  navigation  for 
deep  draft  commercial  traffic  entering 
and  leaving  the  Port  of  Providence. 

To  provide  for  the  safety  of  the  port, 
the  Captain  of  the  Port,  Providence, 
signed  an  emergency  safety  zone 
regulation  on  February  17, 1993.  This 
regulation  was  published  in  the  Federal 
Register  on  March  16. 1993  (58  FR 
14151).  Comments  were  solicited  and 
none  were  received.  The  emergency 
Safety  Zone  regulations  have  been 
accepted  by  local  mariners  and  no 
complaints  have  been  lodged. 

Governor  Sundlun  has  since 
organized  a  task  force  to  study  the  need 
for  dredging  in  the  affected  areas. 
However,  due  to  the  contamination  of 
the  dredge  spoils  and  local 
environmental  concerns,  a  decision  is 
not  expected  in  the  near  future.  The 
proposed  RNA  is  the  appropriate 
regulatory  mechanism  for  regulating 
vessel  traffic  over  an  extended  period  of 
time.  It  is  designed  to  protect  the  Port 
of  Providence  fit)m  any  deep  draft 
vessel  casualty  due  to  shoaling  that  may 
result  in  a  grounding  or  associated 
casualty  leading  to  loss  of  life,  injury,   - 
property  loss,  oil  or  hazardous  material 
discharge,  or  blockage  of  the  channel. 

Discussion  of  Proposed  Regulations 

The  existing  safety  zone  regulations 
place  maximum  draft  limits  on  vessels, 
require  one-way  traffic  for  vessels  over 
65  feet  in  length,  require  Safety  Signal 
(SECURTTE)  calls  by  transiting  vessels, 
and  require  vessels  less  than  65  feet  in 
length  to  keep  clear  of  deep  draft 
vessels.  The  safety  zone  regulations  are 
largely  adopted  by  the  proposed  RNA. 
The  proposed  RNA  differs  from  the 
safety  zone  regulations  by  enlarging  the 
area  which  is  regulated,  adding  a 
restriction  concerning  operations  in 
reduced  visibility  and  reducing  the 
number  of  SECURTTE  call  locations  for 
outbound  vessels. 

The  proposed  RNA  increases  the 
boundaries  of  the  regulated  area  to 
ensure  that  it  includes  all  geographic 
areas  in  which  the  vessel's  transit  is 
regulated.  The  proposed  RNA  requires  a 
minimum  of  one  mile  of  visibility  prior 
to  entering  designated  portions  of  the 
regulated  area  for  vessels  with  drafts 
greater  than  35  feet.  This  requirement 
will  help  to  ensure  that  the  mariner  can 
use  visual  aids  to  navigation  to  assist  in 
determining  the  vessel's  position  within 
the  channel.  The  proposed  RNA 
decreases  the  SECURTTE  call  points  for 


vessels  outbound  for  sea  by  eliminating 
the  required  calls  for  outbound  vessels 
which  have  transited  past  the  shoaled 
areas.  All  vessel  operators  are 
encouraged  to  continue  to  make 
SECURTTE  calls  from  traditional 
locations  or  as  conditions  warrant. 

Regulatory  Evaluation 

This  proposal  is  not  considered  a 
significant  regulatory  action  imder 
Executive  Order  12866  and  is  not 
significant  imder  the  "Department  of 
Transportation  Regulatory  Policies  and 
Procedures"  (44  FR  11040,  February  26, 
1979).  The  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
so  minimal  that  a  full  Regulatory 
Evaluation  is  unnecessary.  The 
emergency  regulations  have  been  in 
effect  since  February  17. 1993. 
Commercial  operators  utilizing  the  Port 
of  Providence  have  reported  no 
problems  or  economic  burdens  due  to 
these  regulations.  The  volume  of 
commercial  traffic  utilizing  this 
waterway  is  such  that  the  costs  incurred 
due  to  delays  because  of  one-way  traffic 
or  reduced  visibility  are  considered 
minimal  and  are  far  outweighed  by  the 
extra  measures  of  safety  provided  by  the 
regulations. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  the  Coast  Guard 
must  consider  whether  this  proposal,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  include  independently  owned 
and  operated  small  businesses  that  are 
not  dominant  in  their  field  and  that 
otherwise  qualify  as  "small  business 
concerns"  under  section  3  of  the  Small 
Business  Act  (15  U.S.C.  632).  For  the 
reasons  discussed  in  the  Regulatory 
Evaluation,  the  Coast  Guard  expects  the 
economic  impact  of  this  rule  to  be 
minimal  on  all  entities.  Therefore,  the 
Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  proposal,  if  adopted, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Collection  (^Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  proposed  rule  did 
not  have  sufficient  federalism 


implication  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environment 

The  environmental  impact  of  the 
proposed  rule  has  been  evaluated  using 
the  Coast  Guard's  procedures  for 
implementing  the  National 
Environmental  PoUcy  Act  (Commandant 
Instruction  M16475.1B).  Under  section 
2.B.2.(c)  of  these  procedures,  it  is 
concluded  that  this  action  is 
categorically  excluded  from  further 
environmental  documentation.  A 
Categorical  Exclusion  E)etermination  is 
available  in  the  docket  for  inspection  or 
copying  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety,  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Proposed  Regulation 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  pro{>oses  to 
amend  33  CFR  part  165,  as  follows: 

PART  165-{AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1231;  50  U.S.C.  191; 
33  CFR  l.D5-l(g),  6.0*-l.  6.04-6,  and  160.5: 
49  CFR  1.46. 

2.  Section  165.122  is  added  to  read  as 
follows: 

S 1 65. 1 22    Providence  River,  Providence, 
R.I.  regulated  navigation  area. 

(a)  Description  of  the  regulated 
navigation  area  (FNA). 

The  Regulated  Navigation  Area  (RNA) 
encompasses  the  deep  draft  channel 
between  .Narragansett  Bay  Entrance 
Lighted  Horn  Buoy  NB  (LLNR  17675) 
41-23.0N  Latitude,  71-23.4W 
Longitude,  and  Fox  Point,  Providence. 

(b)  Regulations. 

(1)  The  following  restrictions  apply  in 
the  portion  of  the  regulated  area 
between  Conimicut  Light  (LLNR  18305) 
and  Channel  Light  42  (Fuller  Rock 
Licht,  (LLNR  18580)). 

(i)  No  vessel  with  a  draft  greater  than 
35  feet  may  transit  when  water  depth  is 
at  or  below  mean  low  water. 

(ii)  Vessels  with  drafts  greater  than  35 
feet  but  less  than  38  feet  may  transit 
when  water  depth  is  other  than  at  or 
below  mean  low  water,  provided  there 
is  sufficient  depth  under  the  keel  to 
prevent  grounding. 

(iii)  Vessels  with  drafts  greater  than  or 
equal  to  38  feet  must  obtain  permission, 
48  hours  in  advance  of  the  desired 
transit  time,  from  the  Captain  of  the 
Port,  Providence  to  transit. 
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(2)  Vessels  with  drafts  greater  than  35 
feet  must  have  at  least  one  mile  of 
visibility  to  transit  the  regulated  area 
between  Conimicut  Light  (LLNR  18305) 
and  Channel  Light  42  [LLNR  18580. 
FulkeRockU^ 

(3)  Vessels  over  85  feet  in  length  are 
prohibited  from  passing,  meeting,  or 
oTOrtaking  other  vessels  over  65  feet  in 
length  in  the  regulated  area  from: 

(i)  Gaspee  Point  to  Channel  Light  42. 
(Fuller  Rock  Light.  LLNR  18580). 

(ii)  Conimicut  Point  Reach  (Conimicut 
Light.  LLNR  18305)  to  Channel  Lighted 
Buoy  19. 41-43.7N  Latitude,  71-21.8W 
Longitude,  (LLNR  18330)  and  Channel 
Lighted  Buoy  20,  41-43. 7N  Latitude, 
71-21.8W  Longitude  (LLNR  18335). 

(4)  Vessels  over  65  feet  in  length 
inbound  for  berths  up  the  Providence 
River,  planning  to  transit  throvgh  the 
deep  draft  channel,  are  required  to  make 
Safety  Signal  (SECURTTE)  calls  on  both 
VHP  channels  13  and  16  at  the 
following  geographic  locations:  Idiot's 
Station,  Abeam  of  Castle  Hill. 
Approaching  the  Newport  bridge,  South 
of  Prudence  Island.  Abeam  of  Samly 
Point,  Abeam  of  Popasquash  Point, 
Approaching  the  Southern  End  of 
Rumstick  Neck  Reach.  Abeam  of 
Conimicut  Point  Light  (LLNR  18305), 
Abeam  of  Gaspee  Point,  Abeam  of  SiiAn 
Point  and  upon  mooring. 

(5)  Vessels  over  65  feet  in  length 
outbound  for  sea  down  the  Providence 
River  Channel  transiting  through  this 
regulated  navigation  area  axe  required  to 
make  SECURTTE  calls  on  VHP  channels 
13  and  16  at  the  following  geographic 
locations:  One-half  hour  prior  to 
departure  from  the  berth,  at  departing 
from  the  berth.  Abeam  of  Sabin  Point, 
Abeam  of  Ga^>e«  Point,  and  Abeam  of 
Conimicut  Li^  (LLNR  18305). 

(6)  Vessels  65  fieet  and  under  in  length 
and  all  recreational  vessels  when 
meeting  deep  draft  vessel  tiaf&c  in  the 
Providence  River  Channel  between 
Conimicut  Light  (LLNR  18306)  and 
Channel  Light  42  (LLNR  18560.  Fuller 
Rock  Light)  shall  keep  out  of  the  way  of 
the  onconang  deep  draft  vessel. 

(7)  The  Captain  of  the  Port. 
Providence,  may  authorize  a  deviation 
from  these  regulations. 

(c)  Enforcement 

Violations  of  this  regulated  narigBtkax 
area  should  be  reported  to  the  Csptsfn 
of  the  Port.  Proridenc*  at  (401)  435- 
2300.  Pnsons  in  violation  of  these 
regulatiovs  wiD  be  subject  to  civil 
penalty  mder  (IS^lsilbXof  this  pert. 


Dated:  DecembaE  6. 1993. 
KentBLWilluuiu. 

RearAdmiial.  U.S.  Coast  Gaard,  Cbmnxuidw, 
First  Coast  Guard  District 
[FR  Doc.  93^30704  Filed  12-15-93;  8:45  ami 
Btmwo  cooc  «e«o  i4  m 


DEPARTMErfT  OF  TRAN6P0fVrATI0N 

Coast  Guard 

33  CFR  Pwla  ffi6  and  t67 

DEPAITTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Admlniatration 

15  CFR  Parts  935. 93&.  942,  and  944 
[CGD  93-044] 

Port  Access  Routes  Off  the  Coaat  of 
CaKfornIa;  Vessel  Traffic  Regulatlona 
for  Offshore  California  National  Marihe 
Sanctuaries 

AGENCIES:  Coast  Guard.  Department  of 

Transportation  (DOT);  National  Oceanic 

and  Aimosphoric  Administration 

(NOAA),  Depactmsnt  of  Cooimerce 

(DOC): 

ACnON:  Notics  of  study;  reopening  of 

comment  period. 

SUMMARY:  On  August  24. 1993.  the  Coast 
Guard  and  the  National  Oceanic  and 
Atmospheric  Administration  published 
a  notice  of  a  study  to  evaluate  the  need 
for  vessel  routing  measures  to  regulate 
vessel  traffic  in  the  o&than  California 
National  Marine  Sanctuaries  to  protect 
Sanctuary  resources.  The  comment 
period  is  reopmied  until  Jannary  18, 
1994. 

DATES:  Comments  must  be  received  on' 
or  before  January  18, 1994. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Executive  Secretary,  Mwine  Safety 
Council  (G-4JIA/3406)  {jCGD  93-044), 
U.S.  Coast  Guard  Headquarters,  2100 
Second  ^reet  SW.,  Washington.  DC 
20593-0001.  or  comments  may  be 
delivered  to  room  3406  at  the  same 
address  between  the  hours  of  8  a.m.  and 
3  p.m.,  Monday  through  Friday,  except 
Federal  holidays.  The  telephone  number 
is  (202)  267-1477. 

The  Executive  Secretary  maintains  the 
public  docket  for  this  notice.  Comments 
will  become  part  of  this  docket  and  will 
be  avarlehle  for  inspection  or  copying  at 
room  3406,  U.S.  Coast  Guard 
Headquarters. 

FOR  FURRIER  INFORMATION  CONTACT: 
Margie  G.  Hegy.  Project  Manager.  U.S. 
Coast  Guard.  Office  of  Navigation  Sabty 
and  Waterway  Services.  C202}  267-4M15; 
or  Commander  Terry  D.  Jacksoa. 
Sanctuary  Manager.  Monterey  E&y 


National  Marine  Sanctuary,  (406)  647- 
4201. 

SUPPLEMENTARY  INFORMATION:  On  August 
24, 1993.  the  Coest  Guard  and  NOAA 
pubUshed  a  notice  announcing  and 
describing  a  )oint  study  of  port  access 
routes  for  coastal  California  and  vessel 
traffic  in  the  offshore  CaUfomia 
Sanctuaries,  and  inviting  the 
submission  of  comments  and 
information  (58  FR  44634).  The  original 
deadUne  for  submission  of  comments 
and  information  was  November  22, 
1993.  The  Coast  Guard  and  NOAA  are 
interested  in  receiving  information  and 
opinions  from  persons  who  have  an 
interest  in  safe  routing  of  vessels  and 
protection  of  environmental  resources 
in  the  study  area  including  the  maritime 
community,  offshore  development 
concerns,  and  any  other  interested 
parties.  In  order  to  encourage 
meaningful  participation  from  these 
groups,  the  Coast  Guard  and  NOi\A  are 
reopening  the  comment  period  until 
January  18, 1904. 

Persons  submitting  comments  should 
include  their  names  and  addresses,  and 
identify  this  notice  (CGD  93-044).  All 
comments  and  attachments  should  be 
submitted  in  an  imbound  format 
suitable  for  copying  and  electronic 
filing.  If  not  practical,  a  second  copy  of 
any  bound  material  is  requested. 
Persons  wanting  acknowledgment  of 
receipt  of  comments  should  enclose  a 
stamped  self-addressed  post  card  or 
envelope. 

Dated:  December  10, 1993. 
W.).  Ecker. 

Rear  Admiral.  U.S.  Coast  Guard,  Chief.  Office 
of  Navigation  S(^ety  and  Waterway  Services. 
W.  Stanley  Wilsoa. 

Assistant  Administrator  for  Ocean  Services 
and  Coastal  Zone  Management. 
(FR  Doc.  93-30707  Filed  12-15-93;  8:45  am] 
SOUNQ  COOe  4S10-f4-M 


ENVmONIWEI^rAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

PL  46-1-5494;  FRL-4814-2I 

Approval  and  Promufgatlon  of 
Implementation  Plana;  HHnola 

AGENCY:  Environmental  Protection 

Agency  fTA). 

ACTION!  Proposed  rule. 

SUMMARY:  Tha  United  States 
Environmental  Protection  Agency 
(USEPA)  is  proposing  to  disapprove  a 
March  9, 1992.,  request  by  Beeco 
Manufacturing  Company  (Beeco),  Inc., 
to  incorporate  certain,  oparatiiig 
restrictions  fot  its  Chirsgo,  HUnois^ 
facilify  into  the  ChieagB  Federal 
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Implementation  Plan  for  ozone  (Chicago 
FIP).  This  restriction  (which  attempts  to 
limit  emissions  of  volatile  organic 
compoimds  (VOC)  to  less  than  100  tons 
per  year)  seeks  to  exempt  Beeco  from 
the  otherwise  applicable  emission  limits 
in  the  Chicago  FIP.  as  promulgated  by 
USEPA  on  June  29. 1990. 

DATES:  Comments  on  this  requested 
revision  to  the  Chicago  FIP  and  on 
USEPA 's  proposed  rulemaking  action 
must  be  received  by  January  18, 1994. 
A  public  hearing,  if  requested,  will  be 
held  in  Chicago.  Illinois.  Requests  for  a 
hearing  should  be  submitted  to  J.  Elmer 
Bortzer  by  January  18. 1994. 

ADDRESSES:  Written  comments  on  this 
proposed  action  should  be  addressed  to: 
J.  Elmer  Bortzer,  Chief,  Regulation 
Development  Section  (AR-18J),  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago.  Illinois  60604. 

Comments  should  be  strictly  limited 
to  the  subject  matter  of  this  proposal, 
the  scope  of  which  is  discussed  below. 

Docket:  Pursuant  to  section  307(d)(1) 
of  the  Qean  Air  Act  (CAA),  42  U.S.C. 
7607(d)(1),  this  section  is  subject  to  the 
procedural  requirements  of  section 
307(d).  Therefore,  USEPA  has 
established  a  public  docket  for  this 
action,  A-93-03,  which  is  available  for 
public  inspection  and  copying  between 
8  a.m.  and  4  p.m.,  Monday  through 


Friday,  at  the  following  addresses.  We 
recommend  that  you  contact  Randolph 
O.  Cano  at  (312)  886-6036  before 
visiting  the  Chicago  location  and 
Jacqueline  Brown  before  visiting  the 
Washington,  DC  location.  A  reasonable 
fee  may  be  charged  for  copying. 

U.S.  Environmental  Protection 
Agency,  Region  5,  Regulation 
Development  Branch  (AR-18J),  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604. 

U.S.  Environmental  Protection 
Agency.  Docket  No.  A-93-03,  Air 
Docket  (LE-131).  room  M1500, 
Waterside  Mall.  401  M  Street  SW., 
Washington,  DC  20460,  (202)  245-3639. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Steven  Rosenthal,  Regulation 
Development  Branch  (AR-18J),  U.S. 
Environmental  Protection  Agency. 
Region  5,77  West  Jackson  Boulevard, 
Chicago.  Illinois  60604,  (312)  886-6052. 

Interested  persons  may  call  Hattie 
Geisler  at  (312)  886-3199  to  see  if  a 
hearing  will  be  held  and  the  date  and 
location  of  any  hearing. 
SUPPLEMENTARY  INFORMATION:  Under  40 
CFR  52.741(u)  in  die  Chicago  FIP, 
miscellaneous  fabricated  product 
manufacturing  process  sources  located 
in  Cook,  DuPage,  Kane,  Lake,  McHenry 
and  Will  Counties  with  total  Maximum 
Theoretical  Emissions  >  (MTE)  of  100 
tons  or  more  per  calendar  year  of  VOC 
and  which  are  not  covered  by  a  Control 


Techniques  Guideline  docimient,  must 
comply  with  certain  requirements.  The 
rule  provides  an  exemption,  however, 
for  sources  which  are  limited  to  less 
than  100  tons  of  VOC  emissions  per 
calendar  year,  before  the  application  of 
capture  systems  and  control  devices, 
through  production  or  capacity 
limitations  contained  in  a  federally 
enforceable  construction  permit  or  a 
State  Implementation  Plan  (SIP)  or  FIP 
revision. 

On  March  9, 1992.  Beeco  requested 
that  USEPA  promulgate  a  FIP  revision 
that  would  impose  the  identical 
limitations  on  its  plant  operations  as 
those  spyecified  in  a  January  28, 1992, 
Illinois  Environmental  Protection 
Agency  (lEPA)  draft  operating  permit.  If 
granted,  this  FIP  revision  would  restrict 
Beeco's  use  of  coatings,  including  inks, 
solvents,  and  other  VOC-containing 
materials  so  as  to  keep  its  VOC 
emissions  below  100  tons  per  year. 
lEPA's  operating  permit  contains  the 
following  limitations  on  the  VOC 
content  and  the  amount  of  VOC- 
containing  materials  that  can  be  used  at 
its  Chicago  facility: 

la.  Maximum  production  shall  not 
exceed  528  square  feet  of  glass  per  hour 
and  (Beeco)  shall  not  operate  more  than 
2200  hours  per  year. 

b.  Operation  and  emission  of  the  plant 
shall  not  exceed  the  following  limits. 


I.  Coatings,  including  ink 

ii.  Solvents 

lit.  Ott)er  materials,  including  resist  materials 


Usage 

VOCconteni 

VOCEmis- 

(lbs/mo) 

(it»/yr) 

fltVto) 

(tons/yr) 

6.000 
8,000 
1,250 

72,000 
96,000 
15,000 

085 

1.000 

0.90 

30.6 
48.00 
6.75 

c.  The  operation  shall  use  non-VOC 
degreasers. 

2a.  The  Permittee  shall  maintain 
records  of  the  following  items  and  such 
other  items  as  may  be  appropriate  to 
allow  the  Agency  to  review  compliance 
with  the  limits  in  condition  1. 
i.  glass  production  and  equipment 

operating  hours 
ii.  usage  of  materials  (lbs/month,  lbs/ 

year).  VOC  content  (lb/lb)  and  VOM 

emissions  (tons/year) 
b.  These  records  shall  be  retained  for 

two  (2)  years  and  shall  be  available  for 

inspection  by  the  Agency. 

On  April  1, 1992,  USEPA  informed 
Beeco,  through  its  consultant,  that  the 
descriptions  of  those  items  which  are 


the  subject  of  the  operating  restrictions 
are  too  general  to  be  enforceable.  Beeco 
submitted  additional  information  in 
support  of  its  request  for  operating 
restrictions  on  April  1, 1992.  and  June 
18, 1992. 

On  May  20, 1992,  USEPA  informed 
Beeco  (through  its  consultant)  that  its 
April  1, 1992,  submittal  was  insufficient 
to  correct  the  previously  identified 
deficiencies.  Beeco  was  also  informed  of 
the  changes  necessary  for  the 
submission  to  be  acceptable.  Beeco's 
June  18, 1992.  submittal  did  not  correct 
those  deficiencies. 

Beeco's  requested  FIP  revision  must 
be  revised  as  follows  in  order  to  correct 
its  deficiencies:     . 


(1)  The  various  coatings  must  be 
specifically  identified.  There  is  no  way 
to  distinguish  "coatings,  including  ink" 
in  permit  condition  Ib.i.  from  "other 
materials"  in  ib.iii. 

(2)  The  coating  VOC  content  and 
usage  rate  (in  Ib.i.  and  Ib.iii)  must  be 
"as  applied",  that  is,  they  must  include 
dilution  solvent. 

(3)  The  solvent  usage  rate,  in  Ib.ii., 
should  include  only  the  cleanup 
solvent.  Dilution  solvent  must  be 
included  with  Ib.i.  and  Ib.iii. 

(4)  Records  must  specifically  identify 
each  type  of  coating,  solvent,  and  other 
materials  (used  each  month),  along  with 
its  VOC  content  and  usage  per  month. 


>  Maximum  tbeoretical  emissions  (MTE)  is 
defined  in  40  CFR  S2.74l(aM3)  as  the  quantity  of 
volatile  organic  material  emissions  that 
theoretically  could  be  emitted  by  a  stationary 


source  before  add-on  controls  based  on  the  design 
capacity  or  maximum  production  capacity  of  the 
source  and  8760  hours  per  year.  The  design 
capacity  or  maximum  production  capacity  includes 


use  of  coating(s)  or  ink(s)  vrith  the  highest  volatile 
organic  material  content  actually  used  in  praaice 
by  the  source. 
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PropoMd  Rulemakiaf^Aetiaii  and 
SokcitayiM  af  PiMk  i~ 


For  the  reasons  stated  above,  USEPA 
is  proponRg  to  disapprove  Beeeo's 
request  for  a  FIP  revision  in  the  form  of 
operating  restrictions  on  &te  amount  of 
coatings,  solvents  and  other  VOC- 
containing  materials  used.  Public 
comment  is  solicited  on  Beeeo's 
requested  revision  and  on  U^PA's 
proposed  rulemaking  action. 
Additionally,  if  requested,  USEPA  will 
provide  an  opportunity  for  a  public 
hearing  on  this  proposal.  Any  hearing 
will  be  strictly  limited  to  the  subject 
matter  of  this  proposal,  the  scope  of 
which  is  discussed  in  this  proposal  All 
comments  received  by  the  close  of  the 
public  comment  period  will  be 
considered  in  the  devriopment  of 
USEPA's  final  rule. 

Under  the  Regulatory  FlexibiUty  Act, 
5  U.S.C.  600  et  seq.,  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C  603 
and  604.  Akematively,  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

This  action  faivolves  only  one  source, 
Beeco.  Therefore,  USEPA  certifies  that 
this  RACT  promulgation  does  not  have 
a  significant  impact  on  a  substantial 
niunber  of  small  entities. 

Under  Executive  Chder  12291,  today's 
action  is  not  "Major."  It  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  review. 

List  ofSubfects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons,  Ozone. 

AMlhority:  42  U.S.C.  7401-7671q. 

Dated:  December  ft,  1993. 
Carol  M.  Browner, 
Administrator. 
IFR  Doc.  93-30573  Rled  12-15-93;  8:45  ami 

BILUNG  coot  *5«>-S»-P 


40  CFR  Part  52 

PL  12-24-5fi80:  FRt^^f4-4J 

Approval  and  Profmilgatton  of 
Implamantation  PtaiH  IMlnola 

AG^ICT:  Emrironmental  Protection 
Agency  (EPA). 
ACnoNr  Proposed  rule. 

■  - 

SUMNUnv:  On  Jose  29,  1900,  EPA 
prometlgatod  Fedwal  stationary  source 
volatile  organic  compound  (VOQ 


control  aiaesnras  rnrasaating 
Reasaoably  Avaihne  Contxal 
Technologji  0EA£T)  for  omission 
sources  located  in  aix  noxtltaastem 
Illinois  tChica^)  vea)  counties:  Cook, 
DuPnge.  ifCane.  Lake,  McKenry  and  Will. 
EPA  also  took  fiaal  nilMBiking  action 
on  certain  VOC  RACT  rules  prevjouslv 
adopted  and  aofamitted  by  the  State  of 
Illisois  lor  inclusion  in  its  State 
Impleraentatian  Plan  (SIP).  Included  in 
EPA's  rule  was  a  requirement  that  paper 
coating  facilities,  such  a»  Riverside 
Laboratories*  (Riverside  ICane  County 
facility,  be  subject  to  specific  emission 
limits.  On  August  20, 1991,  Riverside 
filed  a  petition  for  reconsideration  with 
EPA  in  which  it  cootended,  based  on  its 
economic  situation,  that  the  Federal 
rules  were  not  RACT  for  its  £Knhty. 
After  review  of  information  provided  in 
and  subseqoent  to  its  petition,  EPA 
agreed  to  convene  a  proceeding  for « 
reconsideration  of  the  paper  coeting  rule 
as  it  applies  to  Riverside.  As  a  result  of 
EPA's  reconsideraftion,  it  is  proposing 
revised  RACT  requirements  for 
Riverside's  facihty.  EPA  solicits  public 
comments  on  this  proposed  rulemaking 
action. 

DATES:  Comments  on  this  proposal  must 
be  received  by  January  18, 1994.  A 
public  hearing,  if  requested,  will  be  held 
in  Chicago,  Illinois.  Requests  for  a 
hearing  should  be  submitted  to  J.  Elmer 
Bortzer  by  January  18, 1994. 
ADDRESSES:  Written  comments  on  this 
proposed  action  should  be  addressed  to: 
J.  Elmer  Bortzer.  Chief,  Regulation 
Development  Section  (AR-18J), 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604.  Comments   j 
should  be  strictly  limited  to  the  subject 
matter  of  this  proposal. 
DOCKET:  Pursuant  to  sections  307(dKl) 
(B)  and  CN)  of  the  Clean  Air  Act  (CAA), 
42  U.S.C.  7607(dHl)  (B J  and  (N),  this 
action  is  subject  to  the  procedural 
requirements  of  section  307(d). 
Therefore,  EPA  has  established  a  public 
docket  for  this  action,  A-g2-66,  which 
is  available  for  public  inspection  and 
copying  between  &a.m.  and  4  p.m., 
Monday  through  Friday,  at  the 
following  addresses.  We  recommend 
that  you  contact  Randolph  O.  Cano 
before  visiting  the  Chicago  location  and 
Jacqueline  Brown  before  visiting  the 
Washington  DC  location.  A  reasonable 
fee  may  be  charged  for  copjdng.  U.S. 
Envitonnwntal  Protection  Agenqr, 
Region  5,  Regulation  Development 
Branch,  Eighteenth  Floor,  Southeast,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois,  60604,  (312)  8«6-603». 

Enviromnantat  Protection  A^fmey, 
Docket  No.  Ar-9a-«6^  Au  Docket  (1£- 


1  Jl),  room  M1500,  Waterside  Mall,  401 
M  Street  SW..  Washington.  DC  20460, 
(202)  24S-»39. 

FOff  FUnfTNEff  INFORMATION  CONTACT: 

Steve  Rosenthal,  Regulation 
Etevelopment  Branch,  Environmental 
Protection  Agency,  Region  5,  (312)  886- 
6052,  at  the  Chicago  address  indicated 
above. 

Interested  persons  may  call  Ms.  Hattie 
Geisler  at  (312)  886-3199  to  see  if  a 
hearing  will  be  held  and  the  date  and 
location  of  the  hearing. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  an  effort  to  comply  with  certain 
requirements  under  part  D  of  the  Clean 
Ai:  Act  (CAA),  42  U.S.C  7401  et  seq.. 
the  Illinois  Pollution  Control  Board 
(IPCB)  promulgated  certain  (RACT  I) 
VOC  regulations  applicable  to  sources 
covered  by  EPA's  initial  round  of  CTGs ' 
(Group  I)  on  July  12, 1979.  This 
requirement  is  discussed  in  EPA's  April 
4, 1979.  General  Preamble  for  Proposed 
Rulemaking  (44  FR  20372).  Although 
these  regul^ons  addressed  emissions 
from  paper  coating,  they  did  not 
explicitly  deal  with  their  applicability 
to  operations  where  paper  is  coated  l^ 
the  saturation  process,  such  as  at 
Riverside's  operations.  As  a  result  of 
this  perceived  ambiguity  in  its 
regulations,  the  IPCB  held,  on  January  5, 
1989,  that  Riverside  was  not  a  paper 
coater  under  the  lUinois  rules.  Riverside 
Laboratories  Inc.  v.  iEPi4,  PCB  87-62.^ 

EPA's  position  on  the  definition  of 
papercoating  is  contained  in  its 
November  24, 1987,  Post-1987  Ozone 
and  Carbon  Monoxide  Policy  (52  FR 
45108).  Appendix  D  of  this  policy, 
"Discrepancies  and  Inconsistencies 
Found  in  Current  SIPs,"  states  that 
"[plaper  and  fabric  coating  should  cover 
saturation  operations  as  well  as  strictly 
coating  operations." 

On  May  26, 1988,  EPA  notified  then 
Governor  James  R.  Thompson  that  the 
Illinois  SIP  was  substantially  inadequate 
to  achieve  the  ozone  National  Ambient 
Air  QuaKty  Standards  (NAAQS)  in  the 
Chicago  and  East  St.  Louis  areas.  On 
June  17. 1988,  a  follow-up  letter  was 
sent  to  Illinois  which  specifically 
identified  its  VOC  SIP  deficiencies.  One 
of  these  itemized  deficiencies  was  that 


<  CTGs.  which  contain  inftinnation  on  availabie 
air  pollution,  control  tachniquas,  ttMir  cents  and 

effeCtivaneSS,  provide  r^>rnmman^^^^inn^l  oa  what 

EPA  calls  th«  "presumptive  norm"  for  RACT.  EPA 
has  published  tbree  grotips  of  CTGs  (Group  I.  Group 
n  and  Group  III). 

2  The  AppallaCB  Couit  of  UUmns  dismissed  lEFA'a 
appeal  of  the  IPCB  OsteroaMevambar  17, 19«». 
See  tllinois  v.  Itmrnrtide  Labantorieg,  Inc.,  Caaa  No. 
2-«9-03«t 
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the  definition  of  paper  coating  needed 
to  include  "saturation  operations." 

On  April  1, 1987,  the  Stale  of 
Wisconsin  filed  a  complaint  in  the 
United  States  District  Court  for  the 
Eastern  District  of  Wisconsin  against 
EPA  and  sought  a  judgment  that  EPA, 
among  other  requested  actions,  be 
required  to  promulgate  revisions  to  the 
Illinois  ozone  SIP  for  northeastern 
Illinois.  Wisconsin  v.  Reilly,  No.  87-C- 
0395,  E.D.  Wis.  On  January  18. 1989.  the 
District  Court  ordered  EPA  to 
promulgate  an  ozone  implementation 
plan  for  northeastern  IIHnois  within  14 
months  of  the  date  of  that  order.  On 
September  22, 1989,  EPA  and  the  States 
of  Illinois  and  Wisconsin  signed  a 
settlement  agreement  in  an  attempt  to 
substitute  a  more  acceptable  schedule 
for  promulgation  of  a  plan  for  the 
control  of  ozone  in  the  Chicago  area.  On 
November  6, 1989,  the  District  Court 
vacated  its  prior  order  and  ordered  all 
further  proceedings  stayed,  pending  the 
performance  of  the  settlement 
agreement. 

The  settlement  agreement  calls  fm  the 
use  of  a  more  sophisticated  air  quality 
model,  allows  more  time  for  EPA  to 
promulgate  a  Federal  Implementation 
Plan  (Fff)  using  the  model  and  requires 
interim  emission  reductions  while  the 
modeling  study  is  being  performed.  The 
interim  emission  reductions  were  to  be 
achieved  through  Federal  promulgation 
of  required  Volatile  Organic  Material 
(V0M)3  RACT  rules  which  remedy 
deficiencies  in  Illinois'  regulations. 

On  December  27, 1989  (54  FR  53080), 
EPA  proposed  to  disapprove  a  number 
of  Illinois  rules  for  their  failure  to  meet 
RACT  requirements.  This  irtcluded  the 
definition  of  paper  coating,  which  did 
not  address  saturation  operations.  On 
that  date,  EPA  also  proposed  its  own 
RACT  rules,  inclading  a  definition  of 
paper  coating  to  include  the 
"application  of  coatings  by 
impregnation  and/or  saturation."  On 
June  29, 1990  (55  FR  26814).  EPA  took 
final  action  to  disapprove  the  Illinois 
rules  and  promulgate  the  proposed 
Federal  rules,  including  the  proposed 
definition  of  peper  costing. 

On  August  30, 1990,  Riverside  filed  a 
petition  for  review  of  EPA's  June  29, 
1990  rulemaking  in  the  United  States 
Court  of  Appeals  lor  the  Seventh 
Circuit.  Nine  other  parties  filed 
petitions  for  review,  which  were 
ultimately  consolidated  by  the  Court  as 
Illinois  Emironmentai  Regulatory 


5  The  State  of  Itltnols  uses  tha  term  ""VOM"  In  Its 
regulations.  For  tha  pnrpoaes  of  this  RACT  analysis, 
this  term  Is  considered  equivatent  to  EPA's  us«  of 
the  term  •'VOC" 


Group  nERG")  et  al.  v.  Rally,  No.  90- 
2778. 

On  August  20. 1991,  Riverside  filed  a 
petition  for  reconsideration  with  the 
Agency  in  which  it  contends  that  its 
economic  status  prevents  the  Federal 
rules  from  being  RACT  for  its  facility. 
Riverside  further  amended  that  petition 
on  September  5. 1991.  In  support  of  its 
contention,  Riverside  has  submitted 
new  information  to  EPA  concerning  its 
financial  situation.  Based  on  this 
information,  EPA  has  agreed  to 
reconsider  the  RACT  rules  for  Riverside. 

On  November  8, 1991.  EPA  issued  a 
three-month  stay  pending 
reconsideration  of  the  applicable  FIP 
rules  for  Riverside  (and  one  other 
petitioner).  This  stay  was  published  on 
Novonber  20. 1991  (56  FR  33712).  On 
June  23. 1992  (57  FR  27935).  EPA 
published  an  extension  of  the  stay,  but 
only  if  and  as  necessary  to  complete 
reconsideration  of  the  subject  rules 
(including  any  appropriate  regulatory 
action),  pursuant  to  EPA's  authority  to 
revise  the  Federal  rules  in  CAA  sectioiu 
110(c)  and  301(a).  42  USC  7410(c)  and 
7601(a). 

As  a  resuh  of  EPA's  decision  to 
reconsider  the  Federal  rules  as 
applicable  to  Riverside.  EPA  has 
conducted  a  review  of  the  ecooomic 
information  submitted  by  Riverside. 
This  proposed  rule  presents  the  results 
of  this  analysis  and  proposes 
rulemaking  accordingly. 

n.  Riverside's  Operations 

Riverside's  Kane  County  facility 
produces  thermoset  laminating  peper 
products.  These  products,  which 
include  kitch&i  cabinets  and  laminated 
furniture,  are  produced  by  saturating 
materials  composed  mainly  of  cellulose 
fibers  with  a  resin  and  solvent  mixture 
in  a  dip  tank,  i.e.,  a  trough  filled  with 
resin.  Prior  to  1989,  Riverside  operated 
four  lines — one  compliant  solvent-be.<;ed 
fabric  coating  line  and  three  solvent- 
based  polyester  lines.  These  lines 
emitted  (and  continue  to  emit)  VOCs. 
The  fabric  coating  Una  is  not  a  part  of 
this  action. 

Since  the  purchase  of  Riverside  by  its 
current  owner  in  1986,  the  company  has 
investigated  VOC  compliance  options, 
including  reformulation  of 
noncompliant  coatings  and  the 
installation  of  pollution  control 
equipment.  Riverside  coafends  that 
none  of  the  options  investigated  was 
technically  feasible  or  economically 
reasonable. 

In  December  1988,  Riverside 
purchased  a  new  water-based  coating 
technology  to  reduce  plantwide 
emissions  while  increasing  production. 
This  process,  known  as  the  melamine 


resin  process,  is  utilized  on  one 
additional  line,  and  produces  no  VOC 
emissions.  The  usia  of  this  prtx:ess, 
rather  than  the  solvent-based  process, 
reduced  plantwide  VOC  usage  levels 
bom  477  tons  in  1987  to  388  tons  in 
1989  even  while  production  increased.* 

Documents  provided  by  Riverside 
indicate  that  the  market  for  polyester  or 
solvent-based  products  is  continuing  to 
decrease.  Consequently,  Riverside 
anticipates  that  it  will  phase  out  its 
solvent-based  lines  over  the  next  few 
years.  Due  to  this  decline  in  the  use  of 
these  processes,  plantwide  emissions 
should  continue  to  decrease. 

m.  RACT  Analytia 

In  EPA's  June  29, 1990  rulemaking. 
EPA  reiterated  its  definition  of  RACT  as 
the  "lowest  emission  limitation  that  a 
particular  source  is  capable  of  meeting 
by  the  application  of  control  technology 
that  is  reasonably  available  considering 
technological  and  economic  feasibility." 
55  FR  26836.  citing  44  FR  53762 
(September  1979). 

In  the  June  29. 1990  rulemaking.  EPA 
also  addressed  a  comnoent  submitted  by 
Riverside  that  it  was  "unfair  and 
unreasonable  to  require  a  snoall  business 
such  as  Riverside,  which  has  just  made 
a  substantial  investment  in  order  to 
reduce  its  rate  of  emissions,  to  place 
add-on  controls  on  production  lines 
which  may  be  shut  down  in  the  near 
future."  55  FR  at  26843.  In  resp<mse  to 
Riverside's  comment.  EPA  stated  its 
concern  about  the  economic  impacts 
that  the  FIP's  regulatory  requirements 
could  have  in  particmiar  instances.  In 
order  to  evaluate  such  individual  cases, 
however,  EPA  noted  that  it  needed 
sufficient  data  on  each  business  seddng 
relief  based  on  unreasonable  economic 
impacts.  EPA  further  noted  that 
Riverside  had  not  provided  sixrh 
information,  but  could  in  the  future  in 
connection  with  a  site  specific  SIP 
revision.  55  FR  26844. 

As  a  result,  in  addition  to  the 
information  provided  in  its  August  20, 
1991,  petition  for  reconsideration,  the 
documentation  which  Riverside  has 
submitted  to  EPA  concerning  its 
financial  situation  includes  the 
-  following: 

1.  A  March  27, 1391,  table  which 
contains  Riverside's  annual  sales  figures 
for  the  years  1987  through  1990.  This 
table  is  an  attachment  to  an  April  8, 


*  Riverside  has  represent ed  that  it  has  made  a 
significant  capiul  expenditure  to  purrha&eand 
instil  its  melamine  tine;  and  that  it  has  completely 
committed  its  assets  as  collateral  (or  the  m^Unoioa 
process.  In  addition.  Riverside's  president  has 
commiRed  his  personat'assets  to  the  bank  as  a 
personal  g'oaranlaa. 
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1991,  letter  from  Riverside's  counsel  to 
EPA. 

2.  A  July  15, 1991,  letter  from 
Riverside's  counsel  to  EPA,  and 
enclosures  to  this  letter  titled 
"Technical  Justification  for  Phased- 
RACr  for  Riverside  Laboratories,  Inc." 
and  exhibit  B  to  this  Technical 
JustiHcation,  which  is  an  "Annual 
Statistical  Report  for  Calendar  1990"  by 
the  Laminating  Materials  Association, 
Ina 

3.  A  September  11, 1991,  letter  from 
Riverside's  counsel  to  EPA,  and 
Attachment  C  to  this  letter  titled 
"Riverside  Laboratories,  Inc.  Pounds/ 
Batch  and  VOC  Content  of  Coatings." 

4.  An  October  1. 1991,  letter  from 
Riverside's  counsel  to  EPA,  and  an 
attached  July  12, 1990.  table  titled 
"Riverside  Laboratories  Compliance 
Plan  (Polyester  Production)." 

5.  A  February  5, 1992.  letter  from  K. 
J.  Guillette,  President  of  Riverside,  to 
Louise  Gross,  Office  of  Regional 
Counsel,  EPA,  Region  5. 

EPA  has  reviewed  these  documents, 
copies  of  which  are  available  in  the 
docket.  EPA's  analysis  is  presented  in  a 
February  18, 1992,  memorandum  from 
Tom  Walton  of  EPA's  Cost  and 
EeOnomic  Impact  Section  to  Steve 
Rosenthal  of  EPA's  Region  5  Air  and 
Radiation  Division  (a  copy  of  which  is 
also  available  in  the  docket). 

According  to  these  documents,  for 
Riverside  to  control  its  three  polyester 
lines,  an  annualized  control  cost  would 
be  incurred  of  at  least  $283,000  per  year. 
In  addition,  based  upon  the  polyester 
and  melamine  sales  figures  for  1987-90, 
Riverside  would  have  had  to  increase  its 
polyester  prices  significantly  to  offset 
this  annualized  control  cost.  The 
declining  market  in  polyester  sales  and 
the  elasticity  of  that  market,  however, 
would  impede  Riverside's  ability  to 
raise  its  prices  by  the  full  per  unit  cost 
of  control  without  reducing  its  sales.  In 
addition,  the  information  provided  by 
Riverside  supports  its  assertion  that  it 
has  limited,  if  any,  ability  to  obtain 
capital  through  conventional  means  in 
order  to  finance  additional  pollution 
control  equipment. 

After  review  of  the  above  information, 
EPA  has  preliminarily  determined  that 
Riverside  has  demonstrated  that  the 
current  FIP  RACT  limits  are  not 
economically  feasible  for  its  Kane 
County  faciUty  at  this  time. 
Consequently,  EPA  is  today  proposing 
site-specific  RACT  Umitations  for  the 
three  Polyester  lines.  Lines  C,  D,  and  E 
as  follows.  First,  Lines  C,  D  and  E,  shall 
comply  with  a  VOC  emission  limitation 
of  2.9  pounds  per  gallon  (Ibs./gal.)  no 
later  than  December  31, 1996.  Prior  to 
December  31, 1996.  Lines  C.  D  and  E 


shall  comply  with  an  emission 
Umitation  of  3.5  lbs./gal.,  with  the 
following  exception:  the  VOC  content  of 
some  specified  solutions  on  Line  E  may 
exceed  the  3.5  lbs./gal.  limitation  so 
long  as  these  coatings  do  not  exceed  the 
1990  maximum  emission  levels 
provided  in  the  rule.  Finally,  the  rule 
establishes  annual  limits  or  "caps"  on 
polyester  production.  Riverside's  July 
15, 1991,  letter  documents  that  the 
company  will  be  able  to  achieve  a  VOC 
RACT  level  of  2.9  lbs./gal..  at  least  in 
part  due  to  the  decline  in  the  polyester 
market,  by  December  31, 1996. 

IV.  Summary  and  Conclusions 

Through  this  proposed  rule,  EPA  is 
proposing  revised  RACT  limitations  for 
Riverside's  Kane  County  facility.  Under 
this  proposal.  Lines  C.  D  and  E  will  be 
required  to  comply  with  a  VOC  liipit  of 
2.9  lbs./gal.  no  later  than  December  31, 
1996.  Prior  to  that  time,  interim 
emission  limits  are  established  for  both 
VOC  emissions  and  polyester 
production. 

Public  comment  is  solicited  on  this 
proposal  for  Riverside's  facility.  Public 
comments  received  by  the  date  shown 
above  will  be  considered  in  the 
development  of  EPA's  final  rule.  Any 
hearing,  if  requested,  will  be  strictly 
limited  to  the  subject  of  this  proposal, 
the  scope  of  which  is  discussed  in  the 
proposal. 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C^603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000.  This  action  involves 
only  one  source.  Riverside  Laboratories, 
Inc.  Therefore,  EPA  certifies  that  this 
RACT  promulgation  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

Under  Executive  Order  12291,  today's 
action  is  not  "Major."  It  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review. 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
Pollution  control.  Hydrocarbons, 
Incorporation  by  reference, 
Intei;govemmental  relations,  Ozone. 


Dated:  December  B.  1993. 
Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  part  52, 
chapter  I,  title  40  of  the  Code  of  Federal 
Regulations  be  amended  as  follows: 

PART  52— (AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  74Gl-7671q. 

Subpart  O— Illinois 

2.  Section  52.741  is  amended  by 
adding  new  paragraph  (e)(10)  to  read  as 
follows: 

S  52.741    Control  strategy:  Ozone  control 
measures  for  Cook,  DuPage,  Kane,  Lake, 
McHenry  and  Will  Counties. 

•        *        •        •        • 

(e)  *  *  *  (10)  Until  December  31, 
1996,  the  control  and  recordkeeping 
requirements  in  this  paragraph  apply  to 
the  three  solvent-based  polyester  paper 
coating  lines  (Lines  C,  D  and  E)  at 
Riverside  Laboratories'  Kane  County, 
Illinois  facility,  instead  of  the  control 
requirements  in  paragraphs  (e)(1)  and 
(e)(2),  of  this  section  and  the 
recordkeeping  requirements  in 
paragraph  (e)(6)  of  this  section. 
Compliance  with  this  paragraph  must  be 
demonstrated  through  the  applicable 
coating  analysis  test  methods  and 
procedures  specified  in  paragraph 
(a)(4)(i)  of  this  section.  The 
requirements  in  paragraphs  (e)(1),  (e)(2) 
and  (e)(6)  of  this  section  apply  to 
Riverside  on  and  after  December  31, 
1996. 

(i)  After  (4  months  from  publication  of 
the  final  rule),  no  coatings  shall  at  any 
time  be  applied  on  Lines  C.  D  or  E 
which  exceed  3.5  pounds  (lbs.)  volatile 
organic  material  (VOM)  per  gallon  of 
coating  (minus  water  and  any 
-compounds  which  are  specifically 
exempted  from  the  definition  of  VOM), 
except  as  provided  in  paragraph 
(e)(10)(ii)  of  this  section. 

(ii)  After  (4  months  from  publication 
of  the  final  rule),  the  following 
specifically  identified  coatings  may 
exceed  3.5  lbs.  VOM  per  gallon  of 
coating  (minus  water  and  any 
compounds  which  are  specifically 
exempted  from  the  definition  of  VOM) 
only  if  they  are  applied  on  Line  E  and 
they  do  not  exceed  the  limits  indicated 
below  (minus  water  and  any 
compounds  which  are  specifically 
exempted  from  the  definition  of  VOM): 
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SQZ-54 

SPX-34GL 


3.88  lt>s./gallon. 
3.51  Ibs./gallon. 


EXP-5027  .... 
PD  75  CLR  ... 
PD  75  BRN  .. 


4.34  lbs./gallon. 
4.19  lbs/gallon. 
4.18  lbs./gallon. 


(iii)  Riverside's  polyester  production 
from  Linos  C,  D,  and  E  may  not  exceed 
the  following  levels;  35  million  square 
feet  per  year  during  and  after  1992,  29 
million  square  feet  per  year  during  and 
after  1994,  and  25  miUion  square  £eet 
during  1996.  Compliance  with  this 
requirement  shall  be  determined  by 
adding  the  polyester  production  from 
any  12  consecutive  months  during  and 
after  the  years  indicated,  through  1996. 
That  is,  the  polyester  production  for  any 
12  consecutive  months  starting  with 
January  1992  cannot  exceed  35  million 
square  feet;  the  polyester  production 
from  any  12  consecutive  months  starting 
with  January  1994  cannot  exceed  29 
million  square  feet;  and  the  polyester 
production  for  the  twelve  months  from 
January  through  December  1996  cannot 
exceed  25  million  square  feet. 

(iv)  By  (4  months  from  publication  of 
the  final  rule).  Riverside  shall  certify  to 
the  Administrator  that  its  polyester 
coating  operations  will  be  in 
compliance  with  paragraphs  (e)(10)(i), 
(e)(10)(ii),  and  (e)(10)(Lii)  of  this  section. 
Such  certification  shall  include  the 
following: 

(A)  The  name  and  identification 
number  of  each  coating  as  applied  on 
coating  lines  C,  D  and  E. 

(B)  "The  weight  of  VOM  per  volume  of 
each  coating  (minus  water  and  any 
compounds  which  are  specifically 
exempted  from  the  definition  of  VOM) 
as  applied  on  each  coaling  hne. 

(v)  The  Administrator  must  be 
notified  at  least  10  days  prior  to  the  use 
of  any  polyester  coating  not  previously 
identified  pursuant  to  paragraph 
{e)(10)(iv)  of  this  section.  This 
notification  must  include  the 
information  specified  in  paragraphs 
(e)(10)(iv)(A)  and  (e)(10)(iv)(B)  of  this 
section. 

(vi)  On  and  after  (4  months  from 
publication  of  the  final  rule).  Riverside 
shall  collect  and  record  all  of  the 
following  information  each  day  for  each 
coating  and  maintain  the  information  at 
the  facility  for  a  period  of  3  years: 

(A)  The  name  and  identification 
number  of  each  coating  as  applied. 

(B)  The  weight  of  VOM  per  volume  of 
each  coating  (minus  water  and  any 
compounds  which  are  sjpecifically 
exempted  from  the  definition  of  VOM) 
as  applied  each  day. 

(C)  Any  record  snowing  a  VOM 
content  in  excess  of  the  emission  limits 
in  paragraph  (e)(10)(i)  or  (e)(AO)(ii)  of 
this  section  shall  be  reported  by  sending 
a  copy  of  such  record  to  the 
Administrator  within  30  days  following 
its  collection. 


(vii)  Starting  with  the  first  full  month 
after  (4  months  from  publication  of  the 
final  rule).  Riverside  shall  collect  and 
record  the  figures  on  polyester 
production  (in  square  feet),  for  each 
month  and  maintain  the  information  at 
the  facility  for  a  period  of  at  least  3 
years. 
*        *        •        •        • 

[FR  Doc  90-30572  Filed  12-15-93;  8:45  am) 
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40  CFR  Part  52 

PL  51-1-6548;  FRL-4814-3] 

Approval  and  Promulgation  of 
Implementation  Plans;  Illinois 

AGENCT:  Environmental  Protection 
Agency  (USEPA). 
ACTtON:  Proposed  rule. 

SUMMARY:  USEPA  is  proposing  to 
disapprove  a  May  26, 1992.  request  by 
AGI,  Incorporated  (AGI),  to  incorporate 
certain  operating  restrictions  for  its 
Melrose  Park.  Illinois,  fodlity  into  the 
Chicago  Federal  Implementation  Plan 
for  ozone  (Chicago  FIP).  If  approved  by 
USEPA,  these  restrictions  (which 
attempt  to  Umit  emissions  of  volatile 
organic  compounds  (VOC)  to  less  than 
100  tons  per  year)  would  exempt  AGI 
from  the  otherwise  applicable  emission 
limits  in  the  Chicago  FIP,  as 
promulgated  by  USEPA  on  June  29. 
1990  (55  FR  26814). 
DATES:  Comments  on  this  requested 
revision  to  the  Chicago  FTP  and  on 
USEPA 's  proposed  rulemaking  action 
must  be  received  by  January  18. 1994. 
A  public  hearing,  if  requested,  will  be 
held  in  Chicago,  Illioois.  Requests  for  a 
hearing  should  be  submitted  to  J.  Elmer 
Bortzer  by  Januar)'  13, 1994. 
ADDRESSES:  Written  comments  on  this 
proposed  action  should  bo  addressed  to: 
J.  Elmer  Bortzer,  Chief,  Regulation 
Development  Section  (5AR-18J),  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard. 
Chicago,  Illinois  60604. 
DOCKET:  Pursuant  to  section  307kd){l)  of 
the  Clean  Air  Act  (CAA),  42  U.S.C 
7607(d)(1),  this  action  is  subject  to  the 
procedural  requirements  of  section 
307(d).  Therefore.  USEPA  has 
established  a  public  docket  for  this 
action.  A-93-19.  which  is  available  for 
public  inspection  and  copying  between 
8  a.m.  and  4  p.m..  Monday  through 
Friday,  at  the  following  addresses.  We 
recommend  that  you  contact  Randolph 
O.  Cano  at  (312)  8SB-6036  before 
visiting  the  Chicago  locaticMi  and 
Jacqueline  Brov«m  at  (202)  245-3639 
before  visiting  the  WashingtcHi.  DC 


location.  A  leasooable  fee  may  be 
charged  for  copying. 

U.S.  Enviroiunental  Protection 
Agency,  Region  5,  Regulation 
Development  Branch,  ISlh  Floor 
Southwest,  77  West  Jackson  Boulevard. 
Chicago.  Illinois  60604. 

U.S.  Environmental  Protection 
Agency.  Docket  No.  A-93-19.  Air 
Docket  (LE-131)  room  M1500. 
Waterside  Mall,  401  M  Street,  SW., 
Washington.  DC  20460. 
FOR  FURTHER  INFORMATJON  CONTACT: 
Steven  Rosenthal,  Regulation 
Development  BraiKh.  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson.  Chicago. 
Illinois.  60604.  (312)  886-6052. 

Interested  persons  may  call  Hattie 
Geisler  at  (312)  886-3199  to  see  if  a 
hearing  will  be  held  and  the  date  and 
location  of  any  hearing. 
SUPPLEMENTARY  INFORMATION:  Under  40 
CFR  52.741  (x)  in  the  Chicago  FTP, 
sources  located  in  Cook,  Du  Page.  Kane, 
Lake,  McHenry  and  Will  Counties  with 
total  Maximum  Theoretical  Emissions ' 
of  100  tons  or  more  per  calendar  year  of 
VOC  2  and  which  are  not  covered  by  a 
Control  Techniques  Guideline 
document,  must  comply  with  certain 
requirements.  The  rule  provides  an 
exemption,  however,  for  sources  which 
are  limited  to  less  than  100  tons  of  VOC 
emissions  per  calendar  year,  before  the 
application  of  capture  systems  and 
control  devices,  through  production  or 
capacity  limitations  contained  in  a 
federally  enforceable  construction 
permit  or  a  State  Implementaticm  Plan 
(SIP)  or  FIP  revision. 

On  May  26. 1992,  AGI  requested  a  FIP 
revision  that  would  impose  the  same 
limitations  on  certain  of  its  operations 
as  those  specified  in  a  draft  May  7. 
1992,  Illinois  Environmental  Protection 
Agency  (lEPA)  operati.ng  permit.  If 
granted,  this  FIP  revision  would  restrict 
its  use  of  alcohol,  alcohol  substitutes, 
fountain  additives,  and  other  VOC- 
containing  materials  with  the  intent  of 
keeping  its  non-papercoating  VOC 
emissions  below  100  tons  per  year. 
lEPA's  draft  operating  permit  contains 
the  following  non-papercoating 
limitations  on  the  VOC  content  and  the 


1  Maximum  theoretical  emissions  (MTE)  is 
defined  in40CFRS2.74l(^)(3)asth«qutiitir7of 
voiatkle  organic  material  enuMioos  that 
theoretically  could  be  emitted  by  a  siatioaary 
source  t)efore  add-on  controls  based  on  the  desfgn 
capacity  or  maximum  production  capacity  of  the 
source  and  8760  hours  per  rear.  The  design 
capacity  or  maximom  proditctioa  capacity  inclsdea 
use  of  coaticgfs)  oc  inU&)  with  the  highest  rolaiiW 
organic  material  content  actually  used  in  practice 
by  the  source. 

2 The  term  "volatile  organic  maferteT*  (VOM)  *• 
osed  in  the  Chicago  FIP.  in  whick  it  ha*  the 
identical  defmition  as  VOC 
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amount  of  VOC  containing  materials 
that  can  be  used  at  its  Melrose  Park 
facility: 


Material 


Alcohol  ~ 

Alcohol  sutistitute 
Fountain  addKive 
Other' 


Usage 


ItVmo 


6.500 
3.000 
1.834 
8,334 


t>/yr 


78.000 

36.000 

22,000 

100,000 


VOC 

content 

%by 

wt 


99.0 

10.2 

59.5 

100.0 


VOC 
emis- 
sions 
tons/yr 


38.6 
1.8 
6.6 

50.0 


97.0 


'Includes  piate  deaners  and  press  wash 


This  permit  is  issued  based  on 
negligible  emissions  of  volatile  organic 
material  from  the  recovery  still.  For  this 
purpose,  emissions  shall  not  exceed 
nominal  emission  rates  of  0.1  lb/hour 
and  0.44  tonArear. 

lEPA's  draft  operating  permit  requires 
that  the  following  records  be  kept: 

•  Usageof  materials  (lb/month,  Ib/^year) 

•  VOC  content  (%  by  weight) 

•  VOC  emissions  (tons/yr) 

AGI's  requested  FTP  revision  is  not 
approvable  for  the  following  reasons: 

1.  It  has  not  adequately  identified  the 
materials  which  are  the  subject  of 
operation/production  restrictions.  In 
order  for  these  restrictions  to  be 
enforceable,  the  speciHc  alcohol 
substitutes  and  fountain  additives  must 
be  identified.  Without  being  specifically 
identified,  it  could  be  difficult  to 
determine  whether  a  material  is  an 
alcohol  substitute,  fountain  additive,  or 
"other"  VOC-containing  material,  all  of 
which  have  different  VOC  content 
limits. 

Both  the  Chicago  FIP  and  current 
USEPA  guidance  on  recordkeeping 
require  that  VOC-containing  materials 
be  specifically  identified.  An  exception 
may  be  made  where  it  can  be 
documented  that  operating  and 
production  parameters  are  not  readily 
limited  due  to  the  wide  variety  of  such 
VOC  containing  materials  and  products 
and  due  to  the  unpredictable  nature  of 
the  operation.  See  USEPA's  June  13, 
1989,  memorandum  titled  "Guidance  on 
Limiting  Potential  to  Emit  in  New 
Source  Permitting."  AGI  has  not  done 
this. 

2.  The  ink  used  in  AGI's  offset 
printing  is  incorrectly  included  as  paper 
coating.  Offset  printing  ink  emissions 
are  regulated  by  paragraph  52.741(x) 
("other  emission  sources"),  not 
52.741(e).  The  ink  emissions  should 
therefore  be  counted  toward  the  100 
tons  maximum  theoretical  emissions 
applicability  cutoff. 

Because  of  these  defirjencies,  AGI's 
request  is  not  enforceable  under  section 


110(a)(2)  of  the  CAA.  In  addition,  the 
proposal  does  not  constitute  reasonably 
available  control  technology,  as  required 
by  part  D  of  the  CAA. 

Proposed  Rulemaking  Action  and 
Solicitation  of  Public  Comment       , 

For  the  reasons  stated  above,  USEPA 
is  proposing  to  disapprove  AGI's  request 
for  a  FIP  revision  in  the  form  of 
operating  restrictions  on  the  amount  of 
alcohol,  alcohol  substitutes,  fountain 
additives,  and  other  VOC-containing 
materials  used.  Public  comment  is 
solicited  on  AGI's  requested  revision 
and  on  USEPA's  proposed  rulemaking 
action.  Additionally,  if  requested, 
USEPA  will  provide  a  public  hearing  on 
this  proposal.  Any  hearing  will  be 
strictly  limited  to  the  subject  matter  of 
this  proposal,  the  scope  of  which  is 
discussed  in  this  proposal.  All 
comments  received  by  the  close  of  the 
public  comment  period  will  be 
considered  in  the  development  of 
USEPA's  final  rule. 

Under  the  Regulatory  Flexibility  Apt, 
5  U.S.C.  600  et  seq.,  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000.  This 
action  involves  only  one  source,  AGI, 
Inc.  Therefore,  USEPA  certifies  that  this 
proposed  disapproval  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Furthermore, 
as  explained  in  this  notice,  the  request 
does  not  meet  the  requirements  of  the 
CAA  and  USEPA  cannot  approve  the 
request. 

Under  Executive  Order  12291,  today's 
action  is  not  "Major."  It  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  review. 


List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Hydrocarbons,  Ozone. 

Authority:  42  U.S.C.  7401-7671q. 
Dated:  December  8. 1993. 
Carol  M.  Bro«mer, 

Administrator. 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Reclamation 
43  CFR  Part  230 
RIN  1006-AA26 

Rules  and  Regulations  for  Reclamation 
of  Arid  Lands  by  the  United  States 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Proposed  rescission  of  43  CFR 

part  230. 

SUMMARY:  The  current  43  CFR  part  230 
relates  to  the  management  of  water 
rights  for  individuals  receiving  benefits 
from  Reclamation  irrigation  projects. 
This  regulation  is  outdated  because 
current  procedures  for  managing  water 
rights  conform  to  State  requirements 
rather  than  procedures  stated  in  this 
CFR  part. 

The  Bureau  of  Reclamation's 
(Reclamation)  relationships  are  with 
organizations  rather  than  individuals, 
and  homesteading  is  no  longer  a 
primary  consideration  for  Reclamation 
projects  (section  702.  Pub.  L.  94-579, 
Federal  Land  Policy  and  Management 
Act  of  1976). 

DATES:  Comments  must  be  received  on 
or  before  February  14, 1994. 
ADDRESSES:  Comments  should  be  sent 
to:  Eleanor  Ashby,  Department  of  the 
Interior,  Bureau  of  Reclamation,  Supply 
and  Services  Division  (D-7924).  PO  Box 
25007.  Denver,  Colorado  80225-0007. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Eleanor  Ashby.  Deptartment  of  the 
Interior,  Bureau  of  Reclamation,  Supply 
and  Services  Division  (D-7924),  PO  Box 
25007.  Building  67,  Denver  Federal 
Center,  Denver,  Colorado  80225-0007, 
Tel:  303-236-7183. 
SUPPl£MENTARY  INFORMATION:  This 
document  has  been  reviewed  under 
Executive  Order  12866.  It  will  not  have 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.). 

In  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 
Reclamation  certifies  that  this  rule  will 
not  have  a  significant  economic  effect 
on  a  substantial  number  of  small 
entities. 

The  proposed  rule  to  rescind  43  CFR 
part  230  is  determined  not  to  have 
federalism  effects  under  Executive 
Order  12612  as  it  has  no  direct  casual 
effect  on  the  relative  roles  of  Federal 
and  State  Government. 

This  rule  does  not  contain  collections 
of  information  that  require  approval  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C  3501  et  seq. 

The  Department  of  the  Interior  has 
determined  that  this  document  does  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  under  the  National 
Environmental  Policy  Act  of  1969. 

The  author  of  this  rule  is  Eleanor 
Ashby,  Bureau  of  Reclamation. 

The  policy  of  the  Department  of  the 
Interior  is,  whenever  practicable,  to 
afford  the  public  an  opportunity  to 
participate  in  the  rulemaking  process. 
Accordingly,  interested  persons  may 
submit  written  comments,  suggestions 
or  objections  regarding  the  proposed 
rule  to  the  location  identified  in  the 
ADDRESSES  section  of  this  preamble. 
Cc:r.;r.cnts  must  be  received  no  later 
than  February  14, 1994. 

The  Department  has  certified  to  the 
Office  of  Management  and  Budget  that 
these  proposed  regulations  meet  the 
applicable  standards  provided  in 
sections  2(a)  and  2(b)  of  Executive  Order 
12778. 

List  of  Subjects  in  43  CFR  Part  230 

Administrative  practice  and 
procedure.  Irrigation,  Reclamation, 
Reporting  and  recordkeeping 
requirements. 

Under  the  authority  of  section  702, 
Public  Law  94-579,  the  Federal  Land 
Policy  and  Management  Act  of  1976, 
and  for  the  reasons  stated  in  the 
Preamble,  part  230  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
removed. 


Dated:  November  4. 1993. 
Debra  S.  Knopnun, 
Acting  Assistant  Secretary— Water  and 
Science. 
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43  CFR  Part  406 
RIN1006-AA27 

Rules  and  Regulations  for  the 
Exchange  or  Amendment  of  Farm 
Units  on  Federal  Reclamation  Projects 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Proposed  rescission  of  43  CFR 

part  406. 

SUMMARYs  The  current  43  CFR  part  406 
was  written  in  the  1950's  to  help  carry 
out  the  Farm  Unit  Exchange  Act  (Act  of 
August  13, 1953, 67  Stat.  556)  that 
provides  for  the  exchange  of  certain 
unpatented  farm  units  or  private  land 
on  a  Federal  irrigation  project,  for 
certain  classes  of  qualified  applicants 
whose  lands  have  been  determined, 
pursuant  to  a  land  classification,  to  be 
insufficient  to  support  a  family,  and  the 
amendment  of  farm  units  by  the 
addition  of  contiguous  or 
noncontiguous  land  on  the  same  project. 
All  farm  units  that  were  eligible  for 
exchange  have  been  exchanged,  and 
since  the  program  is  no  longer  active, 
this  part  is  proposed  for  rescission. 
DATES:  Comments  must  be  received  on 
or  before  February  14, 1994. 
ADDRESSES:  Comments  should  be  sent 
to:  Eleanor  Ashby,  Department  of  the 
Interior,  Bureau  of  Reclamation,  Supply 
and  Services  Division  (D-7924),  P.O. 
Box  25007,  Denver,  Colorado  80225- 
0007. 

FOR  FURTHER  INFORMATION  CONTACT: 
Eleanor  Ashby,  Department  of  the 
Interior,  Bureau  of  Reclamation,  Supply 
and  Services  Division  (D-7924),  P.O. 
Box  25007,  Building  67,  Denver  Federal 
Center,  Denver,  Colorado  80225-0007, 
Tel:  303-236-7183. 
SUPPL£MENTARY  INFORMATION:  This 
document  has  been  reviewed  under 
Executive  Order  12866.  It  will  not  have 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
imder  the  Regulatory  Flexibility  Act  (5 
U.S.C  601  et  seq.). 

In  accordance  with  the  Regulatory 
Flexibihty  Act  (5  U.S.C  601  et  seq.),  the 
Bureau  of  Reclamation  certifies  that  this 
rule  will  not  havea  significant 
economic  effect  on  a  substantial  number 
of  small  entities. 

The  proposed  rule  to  rescind  43  CFR 
part  406  is  determined  not  to  have 


Federalism  effects  under  Executive 
Order  12612  as  it  has  no  direct  casual 
effect  on  the  relative  roles  of  Federal 
and  State  Government. 

This  rule  does  not  contain  collections 
of  information  that  require  approval  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C  3501  et  seq. 

The  Department  of  the  Interior  has 
determined  that  this  document  does  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment  under  the  National 
Environmental  Policy  Act  of  1969. 

The  author  of  this  rule  is  Eleanor 
Ashby,  Bureau  of  Reclamation. 

The  policy  of  the  Department  of  the 
Interior  is,  whenever  practicable,  to 
afford  the  public  an  opportunity  to 
participate  in  the  rulemaking  process. 
Accordingly,  interested  persons  may 
submit  written  comments,  suggestions 
or  objections  regarding  the  proposed 
rule  to  the  location  identified  in  the 
ADDRESSES  section  of  this  preamble. 
Comments  must  be  received  no  later 
than  February  14, 1994. 

The  Department  has  certified  to  the 
Office  of  Management  and  Budget  that 
these  proi>osed  regulations  meet  the 
applicable  standards  provided  in 
sections  2(a)  and  2(b)  of  Executive  Order 
12778. 

List  of  Subjects  in  43  CFR  Part  406 

Administrative  practice  and 
procedure,  Irrigation,  Reclamation. 
Reporting  and  recordkeeping 
requirements. 

Under  the  authority  of  the 
Reclamation  Act  of  June  17, 1902,  sec 
10. 43,  U.S.C  373  (1976)  and  the  Farm 
Unit  Exchange  Act  (Act  of  August  13, 
1953, 67  Stat.  556)  and  for  reasons 
stated  in  the  preamble,  part  406  of  the 
Code  of  Fedeal  Regulations,  is  proposed 
to  be  removed. 

Dated:  November  4, 1993. 
Debra  S.  Knopman, 
Acting  Assistant  Secretary — Water  and 
Science. 
IFR  Doc  93-30655  Filed  12-15-93;  8:45  am) 
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43  CFR  Part  419 

RIN100»-AA28 

Rules  and  Regulations  for 
Administrative  Claims  Under  Public 
Works  Appropriation  Act  for  Teton 
Dam 

AGENCY:  Bureau  of  Reclamation, 
Interior. 

ACTION:  Proposed  rescission  of  43  CFR 
part  419. 
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summary:  The  current  43  CFR  part  419 
provides  for  the  payment  of  claims  for 
actual  damages  to  or  loss  of  property, 
income,  personal  injury,  ot  for  deatfi 
directly  resulting  from  the  failure  on 
June  5. 1976.  of  the  Teton  Dam  of  the 
Lower  Teton  Division  of  the  Teton  Basin 
Federal  Reclamation  Project  which  was 
authorited  by  the  Act  of  September  7, 
1964  (78  Stat.  925).  There  is  no  need  for 
continuation  of  this  rule  because  all 
claims  against  the  United  States 
resulting  from  the  failure  of  Teton  Dam 
have  been  settled. 

DATES:  Comments  must  be  received  on 
or  before  February  14, 1994. 
ADDRESSES:  Comments  should  be  sent 
to:  Eleanor  Ashby.  Department  of  the 
Interior.  Bureau  of  Reclamation.  Supply 
and  Services  Division  (D-7924).  PO  Box 
25007.  Denver.  Colorado  80225-0007. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eleanor  Ashby.  Department  of  the 
Interior,  Bureau  of  Reclamation,  Supply 
and  Services  Division  {D-7924).  PO  Box 
25007,  Building  67,  Denver  Federal 
Center,  Denver.  Colorado  80225-0007, 
Tel:  303-236-7183. 
SUPPLEMENTARY  INFORMATKW:  This 
document  has  been  reviewed  under 
Executive  Order  12866.  It  will  not  have 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq). 

In  accordaitce  with  the  Regulatory 
Flexibility  Act  (5  U.S.C  601  ef  seq).  the 
Bureau  of  Reclamation  certifies  that  this 
rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities.  ^^ 

The  proposed  rule  to  rescind  43  CFR 
part  419  is  determined  not  to  have 
Federalism  efiiects  under  Executive 
Order  12612  as  it  has  no  direct  casual 
effect  on  the  relative  roles  of  Federal 
and  State  Government. 

This  rule  does  not  contain  collections 
of  information  that  require  approval  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501  et  seq. 

The  Department  of  the  Interior  has 
determined  that  this  document  does  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment  under  the  National 
Environmental  Policy  Act  of  1969. 
The  author  of  this  rule  is  Eleanor 
Ashby.  Bureau  of  Reclamation. 

The  policy  of  the  Department  of  the 
Interior  is,  whenever  practicable,  to 
afl^ord  the  public  an  opportimity  to 
participate  in  the  rulemaking  process. 
Accordingly,  interested  persons  may 
submit  written  comments,  suggestions 
or  objections  regarding  the  proposed 
rule  to  the  location  identified  in  the 
ADDRESSES  section  of  this  preamble. 


Comments  must  be  received  no  later 
than  February  14. 1994. 

The  Department  has  certified  to  the 
Office  of  Management  and  Budget  that 
these  proposed  regulations  meet  the 
applicable  standards  provided  in 
sections  2(a)  and  2(b)  of  Executive  Order 
12778. 

List  of  Subjects  in  43  CFR  Part  419 

Administrative  practice  and 
procedure,  IrrigatioQ,  Reclamation. 
Reporting  and  recordkeeping 
requirements. 

Under  the  authority  of  the  Annual 
Public  Works  Appropriation  Act  of 
1976,  Pub.  L.  94-180, 89  Stat.  1035.  the 
Act  of  July  12, 1976, 90  Stat.  889.  and 
the  Teton  Dam  Disaster  Assistance  Act 
of  1976,  Pub.  L.  94-400.  90  Stat.  1211, 
and  for  reasons  stated  in  the  preamble, 
part  419  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  remo^nd. 

*    Dated:  November  4, 1993. 
Debra  S.  Knapman, 
Acting  Assistant  Secretary— Water  and 
Science. 
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43  CFR  Part  423 

Rmi006-AA29 

Rules  and  Regulations  for  Emergency 
Drought  Act  Poltcies,  Procedures,  and 
Authorlxations 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Proposed  rescission  of  43  CFR 

part  423. 

SUMMARY:  This  rule  prescribes  the 
policies,  procedures,  and  authority  of 
the  Bureau  of  Reclamation 
(Reclamation)  to  mitigate  losses  and 
damages  resulting  from  the  drought 
conditions  in  17  Western  States  during 
1987, 1988,  and  1989.  This  regulation 
was  implemented  uptm  passage  of  the 
Disaster  Assistance  Act  of  1988,  Public 
Law  100-387, 102  Stat.  924,  August  11, 
1988.  There  is  no  need  for  continuation 
of  this  regulation  because  the 
authorizing  legislation  expired  on 
December  31, 1989. 
DATES:  Comments  must  be  received  on 
or  before  February  14, 1994. 
ADDRESSES:  Comments  should  be  sent 
to:  Eleanor  Ashby,  D^>artment  of  the 
Interior,  Bureau  of  Reclamation.  Supply 
and  Services  Division  (D-7924).  PO  Box 
25007.  Denver,  Colorado  80225-0007. 
FOR  FURTHER  mfORMATION  CONTACT: 
Eleanor  Ashby.  Department  of  the 
Interior,  Bureau  of  Reclamation,  Supply 
and  Services  Division  (D-7924).  PO  Box 


25007.  Building  67,  Denver  Federal 
Center.  Denver,  Colorado  80225-0007, 
Tel:  303-236-7183. 
SUPPl^MENTARV  INFORMATION:  This 
document  has  been  reviewed  under 
Executive  Order  12866.  It  will  not  have 
a  significant  economic  e^ect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq). 

In  accordance  with  the  R^ulatory 
Flexibility  Act  (5  U.S.C  601  et  seq.). 
Reclamation  certifies  that  this  rule  will 
not  have  a  significant  economic  effect 
on  a  substantial  number  of  small 
entities. 

The  proposed  rule  to  rescind  43  CFR 
part  423  is  determined  not  to  have 
Federalism  effects  under  Executive 
Order  12612  as  it  has  no  direct  casual 
effect  on  the  relative  roles  of  Federal 
and  State  Government. 

This  rule  contains  collections  of 
information  as  defined  in  the  Paperwork 
Reduction  Act  (44  U.S.C  3501  et  seq.). 
The  requirement  has  been  approved  by 
the  Office  of  Management  and  Budget 
(0MB).  The  OMB  approval  number  is 
1006-0010;  OMB  expiration  date 
December  31, 1989. 

The  Department  of  the  Interior  has 
determined  that  this  document  does  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  envirorunent  under  the  National 
Environmental  Policy  Act  of  1969. 
The  author  of  this  rule  is  Eleanor 
Ashby,  Bureau  of  Reclamation. 

The  policy  of  the  Department  of  the 
Interior  is,  whenever  practicable,  to 
afford  the  public  an  opportunity  to 
■    participate  in  the  rulemaking  process. 
Accordingly,  interested  persons  may 
submit  *vritten  comments,  suggestions 
or  objections  regarding  the  proposed 
rule  to  the  location  identified  in  the 
ADDRESSES  section  of  this  preamble. 
Comments  must  be  received  no  later 
than  February  14, 1994. 

The  Department  has  certified  to  the 
Office  of  Management  and  Budget  that 
these  proposed  regulations  meet  the 
applicable  standards  provided  in 
sections  2(a)  and  2(b)  of  Executive  Order 
12778. 

List  of  SubjecU  ia  43  CFR  Part  423 

Administrative  practice  and 
procedure.  Irrigation.  Reclamation. 
Reporting  and  recordkeeping 
requirements. 

Under  the  authority  of  the  Disaster 
Assistance  Act  of  1988.  Pub.  L  100-387. 
102  Stat.  924,  August  11. 1988,  and  for 
reasons  stated  in  the  preamble,  part  423 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  removed. 


Dated:  November  4, 1993. 
Debra  S.  Kno|nnan 

Acting  Assistant  Secietary— Water  and 

Science 

[FR  Doc  93-30653  Filed  12-15-93;  8:45  am) 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Parts  1181, 1182, 1186,  and 
1188 

[ExParteNo.MC-216] 

Jurisdiction  Over  Motor  Finance 
Transactions 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Commission  is  proposing 
to  revise  its  regulations  pertaining  to 
motor  finance  transactions  subject  to  49 
U.S.C.  10926  and  11343.  The  proposed 
modifications  are  necessary  to  conform 
Commission  regulations  to  the  statutory 
language  and  to  eliminate  existing 
inconsistencies  in  the  filing  rules. 
DATES:  Comments  are  due  on  January 
18, 1993. 

ADDRESSES:  Send  comments  (an  original 
and  10  copies),  referring  to  Ex  Parte  No. 
MC-2ie,  to:  Office  of  the  Secretary, 
Case  Control  Branch,  Interstate 
Commerce  Commission,  Washington, 
DC  20423. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  B.  Felder  (202)  927-5610.  (TDD 
for  hearing  impaired:  (202)  927-5721.) 
SUPPLEMENTARY  INFORMATION:  The 
proposal  would  clarify  and  redefine  the 
term  "aggregate  gross  operating 
revenues"  in  49  U.S.C  11343(d)(1)  to 
mean:  Revenues  of  all  motor  carrier 
parties  and  all  of  their  motor  carrier 
affiliates  from  all  transportation  sources, 
regardless  of  whether  such  revenues  are 
from  interstate,  intrastate,  regulated,  or 
unregulated  operations. 

Additional  information  is  contained 
in  the  Commission's  decision.  To  obtain 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Office  of  the 
Secretary,  room  2215,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  Telephone: 
(202)  927-7428. 

(Assistance  for  the  hearing  impaired  is 
available  through  TDD  Service  (202) 
927-5721) 

Environmental  and  Energy 
Considerations 

This  rulemaking  does  not  require 
environmental  review  because  it  does 
not  have  the  potential  for  significant 


environmental  impacts.  49  CFR 
1105.6(c)(7). 

Initial  Regulatory  Flexibility  Analysis 

Under  5  U.S.C  605(b),  we 
preliminarily  conclude  that  our 
proposed  action  in  this  proceeding  will 
not  have  a  significant  economic  impact 
on  a  substantial  niunber  of  small 
entities.  Our  proposed  action  will  not 
impose  any  additional  reporting, 
recordkeeping,  or  compliance 
requirements  upon  any  entities;  nor  will 
there  be  any  change  in  the  current  filing 
requirements  governing  transactions 
subject  to  either  49  U.S.C.  10926  or 
11343.  The  only  change  that  may  result 
from  our  proposed  action  is  that  some 
transactions  that  formerly  would  have 
qualified  for  treatment  as  small  carrier 
transfers  under  section  10926  will  be 
processed  under  section  11343. 

Prior  approval  under  these  sections  is 
required  only  when  carriers  are 
involved  in  transactions  to  buy  or  sell, 
merge,  or  change  the  control  of 
interstate  operating  rights.  We  cannot, 
however,  accurately  project  any 
foreseeable  economic  impact  on  small 
entities  because  jiuisdiction  over  a 
transaction  is  determined  by  the 
combined  revenues  of  the  parties. 
Therefore,  under  our  current  rules, 
small  carriers  involved  in  transactions 
with  large  carriers  are  already  subject  to 
section  11343. 

Small  entities  affected  by  the  change 
in  policy  would  not  be  subjected  to  any 
additional  recordkeeping  requirements 
because  filing  status  is  determined 
based  on  the  financial  records  which 
must  be  kept  by  all  carriers.  Nor  would 
there  be  any  increase  in  filing  fees 
because  the  fees  for  both  types  of 
transactions  are  identical.  Moreover, 
burdensome  filing  requirements  over 
time  have  been  substantially  reduced  to 
facilitate  handling  of  transactions  under 
both  sections  10926  and  11343.  As  a 
result,  virtually  all  section  11343 
transactions  are  currently  handled  as 
petitions  for  exemption,  using  expedited 
procedures  not  unlike  those  currently 
available  for  small  carrier  transfers 
under  section  10926.  Conversely, 
elimination  of  the  current  confusing  and 
contradictory  rules  will  benefit  those 
small  entities  wishing  to  prepare  and 
process  their  own  pleadings.  These  rule 
simplifications  will  also  reduce  the 
need  for  revision  by  Commission  staffer 
delays  caused  when  additional 
information  is  required.  Therefore,  we 
foresee  no  appreciable  additional 
biuden  on  any  small  entity  that  might 
be  affiected  by  oiu*  proposed  changes. 


List  of  Subjects 
49  CFR  Part  uai 

Administrative  practice  and 
procedure.  Brokers.  Motor  carriers. 
Moving  of  household  goods. 

49  CFR  Part  1182 

Administrative  practice  and 
procedure,  Motor  carriers. 

49  CFR  Part  1186 

Administrative  practice  and 
procedure.  Freight  forwarders.  Motor 
carriers. 

49  CFR  Part  1188 

Administrative  practice  and 
procedure.  Motor  carriers. 

Decided:  December  2, 1993. 

By  the  Ck)mmission  Chairman  McDonald. 
Vice  Chairman  Simmions,  Commissioners 
Phillips,  Philbin,  and  Walden. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  title  49,  chapter  X,  parts  1181, 
1182, 1186,  and  1188  are  proposed  to  be 
amended  as  follows: 

PART  1181— TRANSFERS  OF 
OPERATING  RIGHTS  UNDER  49  U.S.C. 
10926 

1.  The  authority  citation  for  part  1181 
continues  to  read  as  follows: 

Authority:  5  U.S.C  553.  and  49  U.S.C 
10321  and  10926. 

2.  Section  1181.2(b)(2)(ii)  is  revised  to 
read  as  follows: 

11181.2    Applications. 


(b)*  •  • 

(2)*  •  • 

(ii)  A  jurisdictional  statement  stating 
why  the  transaction  is  not  subject  to  49 
U.S.C  11343.  If  two  or  more  motor 
carriers  are  appUcants  or  affiliated  with 
applicants,  the  jurisdictional  statement 
must  affirmatively  state  that  the  $2 
miUion  threshold  at  49  U.S.C 
11343(d)(1)  is  not  exceeded.  The 
regulations  for  computing  gross 
operating  revenues  are  found  at  49  CFR 
part  1188. 

PART  1182— PURCHASE,  MERGER, 
AND  CONTROL  OF  MOTOR 
PASSENGER  CARRIERS  AND  WATER 
CARRIERS 

3.  The  authority  citation  for  part  1182 
continues  to  read  as  follows: 

Authority:  5  U.S.C  559, 49  U.S.C  10321, 
11321, 11341, 11343, 11344,  and  11345a;  21 
U.S.C  853a. 

4.  Section  1182.3(a)(5)  is  revised  to 
read  as  follows: 
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I1182J    Content  of  appllcatlona. 

(5)  A  jurisdictional  statement  stating 
why  the  transaction  is  subject  to  49 
U.S.C  11343.  If  two  or  more  motor 
carriers  are  applicants  or  affiliated  with 
applicants,  the  jurisdictional  statement 
must  affirmatively  state  that  the  $2 
million  threshold  at  49  U.S.C 
11343(d)(1)  is  exceeded.  The  regulations 
for  computing  gross  operating  revenues 
are  found  at  49  CFR  part  1188. 


PART  1186-EXEMPnON  OF  CERTAM 
TRANSACTIONS  UNDER  49  U.S.C. 
11343 

5.  The  authority  citation  for  part  1186 
continues  to  read  as  follows: 

Authority:  49  U.S.C  11321, 11343(e).  5 
U.S.C  553;  and  21  U.S.C.  853«. 

6.  Section  1186.2(d)  is  revised  to  read 
as  follows: 

i  1 1 86.2    Notice  of  exemption. 

(d)  A  jurisdictional  statement  stating 
why  the  transaction  is  subject  to  49 
U.S.C.  11343  and  may  be  exempted 
under  49  U.S.C.  1 1 343(e).  The 
jurisdictional  statement  must 
affirmatively  state  that  the  $2  million 
threshold  at  49  U  S.C.  11343(d)(1)  is 
exceeded.  The  regulations  for 
computing  gross  operating  revenues  are 
found  at  49  CFR  part  1188. 
•        •        •        •        • 

7.  Part  1188  is  revised  to  read  as 
follows: 

PART  IISa-CROSS  OPERATING 
REVENUES  OF  CARRIERS  INVOLVED 
IN  MOTOR  FINANCE  PROCEEDINGS 

1 1 188.1    Definitions  and  guidelines. 
For  the  purpose  of  this  part,  the 
following  definitions  and  guidelines 
apply: 

(a)  The  term  motor  carrier  at  49  U.S.C 
11343(d)(1)  means  a  motor  carrier 
providing  transportation  subject  to  the 
jurisdiction  of  the  Interstate  Commerce 
Commission. 

(b)  The  term  gross  operating  revenues 
at  49  U.S.C  11343(d)(1)  means  revenues 
of  all  motor  carrier  parties  and  all  of 
their  motor  carrier  affiliates  from  all 
transportation  sources,  regardless  of 
whether  such  revenues  are  from 
interstate,  intrastate,  regulated,  or 
unregulated  operations. 

Aalhority:  5  U.S.C  559  and  49  U.&C 
10321, 11341, 11343. 11344,  and  11345a. 


(c)  The  motor  carrier  parties  and  their 
motor  carrier  affiHates  may  select  a 
consecutive  12-month  period  ending  not 
more  than  6  months  before  the  date  of 
the  parties'  agreement  covering  the 
transaction.  They  must,  however,  select 
the  same  12-month  period. 

(d)  If  the  validity  of  the  jurisdictional 
statement  required  at  49  CFR 
1181.2(b)(2)(ii).  1182.3(aK5).  or 
1186.2(d)  is  challenged,  applicants  must 
submit  financial  documentation 
substantiating  the  amounts  claimed. 

(FR  Doc.  93-30724  Filed  12-15-93;  8:45  ami 
BILUNO  CODE  T03S-01-» 


DEPARTMENT  OF  THE  INTERIOR 


Fish  and  WlkMta  Service 
50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Extension  of  Comment 
Period  and  Put>lk:  Hearing  on 
Proposed  Endangered  Status  for 
Etowah  Darter  and  Proposed 
Threatensd  Status  for  Cherokee  Darter 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Proposed  rule:  extmsion  of 

comment  period  sod  notice  of  public 

hearing^ 

IUMMi^WT:  The  Service  gives  notice  that 
the  comment  period  is  extended  on  the 
proposal  to  list  the  Etowah  darter  and 
Cherokee  darter  as  endangered  and 
threatened,  respectively,  pxu'suant  to  the 
Endangered  Species  Act  (Act)  of  1973. 
as  amended.  A  public  bearing  will  allow 
all  interested  parties  to  orally  submit 
comments  on  this  proposal. 
DATES:  The  public  hearing  will  be  held 
from  7  p.m.  to  9:30  p.m.  on  |anuary  12. 
1994.  The  comment  period  on  the 
proposal  is  extended  until  January  24. 
1994. 

AD0AESSE8:  The  public  hearing  will  be 
held  in  Canton,  Georgia  at  the  Cherokee 
County  Administrative  Building,  third 
floor  courtroom,  located  at  130  East 
Main  Street.  Written  comments  and 
materials  ccmceming  the  proposal 
should  be  sent  to  the  U.S.  Fish  and 
Wildlife  Service,  6620  Southpoint  Drive 
South,  Suite  310,  Jacksonville,  Florida 
32216.  Comments  and  materials 
received  will  be  available  for  public 
inspectiou,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 


FOn  FURTHER  INFORMATION  CONTACT: 

Michael  M.  Bentzien,  Assistant  Field 
Supervisor,  at  the  above  address 
(telephone:  904/232-2580,  fax  904/232- 
2404). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  October  18, 1993,  the  Service 
published  a  proposal  (58  FR  53696)  to 
add  the  Etowah  darter  and  Cherokee 
darter  to  the  List  of  Endangered  and 
Threatened  Wildlife.  These  two  fishes 
are  endemic  to  the  Etowah  River  system 
in  north  Georgia.  Primary  threats  to 
these  fishes  are  habitat  degradation 
attributed  to  impoundments,  poor 
landuse  planning,  sedimentation,  and 
poor  water  quality. 

Section  4(b)(5)(E)  of  the  Act  requires 
that  a  public  hearing  be  held  if  it  is 
requested  within  45  days  of  the 
publication  of  a  proposed  rule.  On 
December  1, 1993.  the  Service  received 
a  request  for  a  public  hearing  on  the 
proposal  to  list  these  two  fishes  from 
Mr.  John  N.  Brandenburg,  Chairman  of 
the  Cherokee  County  Board  of 
Commissioners.  Those  parties  wishing 
to  make  statements  for  the  record  are 
encouraged  to  bring  a  written  copy  of 
their  statements  to  present  to  the 
Service  at  the  start  of  the  hearing.  Oral 
statements  may  be  limited  in  length  if 
the  number  of  parties  present  at  the 
hearing  necessitates  such  a  limitation. 
There  are,  however,  no  limits  to  the 
length  of  written  comments  or  materials 
presented  at  the  heering  or  mailed  to  the 
Service.  Written  comments  should  be 
submitted  to  the  Service  office  in  the 
ADDRESSES  section. 

Author 

The  primary  author  of  this  notice  is 
Robert  S.  Butler,  U.S.  Fish  and  Wildlife 
Service,  6620  Southpoint  Drive  South, 
suite  310,  Jacksonville,  Florida  32216 
(telephone:  904/232-2580  or  fax  904/ 
232-2404). 

Anthority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  (16  U.S.C 
1531-1544). 

Dated:  December  9, 1993. 
James  W.  PuUiam,  Jr.. 
Beghnal  Dinctor.    , 

[FR  Doc  93-30720  Filed  12-15-93;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

December  10. 1993. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extension,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  information 
collection;  (3)  Form  number(s),  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
Name  and  telephone  number  of  the 
agency  contact  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
perscMi  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer. 
USDA,  OIRM,  Room  404-W  Admin. 
Bldg..  Washington,  DC  20250.  (202) 
690-2118. 

Revision 

•  Foreign  Agriculttiral  Service 
Market  Promotion  Program  biterim 

Regulations 
On  Occasion,  annually 
State  or  local  governments;  Business  or 

other  foi^profit;  Federal  agencies  or 

employees;  Non-profit  institutions; 

Small  businesses  or  organizations; 

1020  responses;  81,600  hours 
Sharon  MoClure  or  William  Westman 
•^  (202)720-5521. 

NewCoUedioa 

•  Food  Safety  and  Inspection  Service 


Ascorbic  Acid,  Erythorbic  Acid,  Citric 
Acid,  Sodium  Ascorbate,  and  Sodiimi 
Citrate  on  Fresh  Beef  and  Lamb  Cuts. 

On  occasion 

Business  or  other  for-profit;  Small 
businesses  or  organizations;  600 
responses;  1200  hours 

Victoria  Levine  (202)  720-7163. 

•  Forest  Service 
Understanding  People  &  Natural 

Resource  Relationships:  A  Study  of 

Attitude  and  Beliefs  Toward 

Ecosy5;tem  Management 
On  occasion 
Individuals  or  households:  1000 

responses;  250  hours 
Dr.  Michael  Tarrant  (706)  542-4332. 

•  Agricultural  Stabilization  and 
Conservation  Service 

7  CFR  1421.25— Market  Price 

Repayments 
CCC-599 
Annually 
Small  businesses  or  organizations;  24 

responses;  6  hours 
Gene  Rosera  (202)  720-6734. 

•  Federal  Crop  Insurance  Corporation 
Nursery  Frost,  Freeze  and  Cold  Damage 

Exclusion  Option 
Fa-577 
On  occasion 
Individuals  or  households;  Farms;  50 

responses;  25  hours 
Bonnie  L.  Hart  (202)  254-8393. 

•  Federal  Crop  Insurance  Corporation 
Nursery  Provision  Plant  Inventory 

Summary 
FCI-546 
On  Occasion 
Individuals  or  households;  Farms;  50 

responses;  50  hours 
Bonnie  L.  Hart  (202)  254-8393. 

•  Food  and  Nutrition  Service 
National  School  Lunch  Program  School 

Drop-out  Study 
One  time  only 
Individuals  or  households;  Non-profit 

institutions;  2,160  responses;  819 

hours 
Ana  Maria  Mendez  (703)  305-2118. 
Donald  E.  Hulcher, 
Deputy  Department  Clearance  Officer. 
IFR  Doc.  93-30621  Filed  12-15-93;  8:45  am) 
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Forest  Service  . 

North  Yut>a  Trail  Construction,  Tahoe 
National  Forest,  Sierra  County,  CA 

agency:  Forest  Service,  USDA. 


ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  U.S.  Department  of 
Agriculture.  Forest  Service  will  prepare 
an  environmental  impact  statement 
(EIS)  for  proposed  construction  of  a 
seven  and  one-half  mile  trail  from 
Rocky  Rest  Camping  Area  in  Indian 
Valley  along  the  south  side  of  the  North 
Yuba  River  to  a  trail  head  south  of  the 
Goodyears  Bar  community.  An 
encroachment  permit  will  be  needed 
from  Sierra  County  to  allow  a  parking 
area  for  hikers  near  the  trail  head  south 
of  Goodyears  Bar  on  County  Road 
#  S300. 

The  proposed  action  has  been 
documented  as  a  need  in  both  the  North 
Yuba  Recreation  Management  Plan 
(April  1967)  and  the  Recreation  Master 
Plan  for  the  North  Yuba  River 
(December  1990).  The  proposed  action 
is  consistent  with  the  Tahoe  National 
Forest  Land  and  Resource  Management 
Plan. 

The  agency  invites  comments  and 
suggestions  on  the  scope  of  the  analysis. 
In  addition,  the  agency  gives  notice  of 
the  full  environmental  analysis  and 
decision-making  pnx:ess  that  will  occur 
on  the  proposal  so  that  interested  and 
affected  people  are  aware  of  how  they 
may  participate  and  contribute  to  the 
final  decision. 

DATES:  Comments  concerning  the 
analysis  should  be  received  in  writing 
by  January  31. 1994. 
ADDRESSES:  Written  comments 
concerning  the  project  should  be 
directed  to  Jean  M.  Masqueiier,  District 
Ranger,  Downieville  Ranger  District, 
North  Yuba  Ranger  Station,  15924  Hwy 
49,  Camptonville,  CA  95922. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Mary  Fumey,  Dispersed  Recreation 
Assistant,  Downieville  Ranger  District, 
North  Yuba  Ranger  Station, 
Camptonville,  CA  95922,  telephone  916 
288-3231  or  916  478-6253. 
SUPPt£MENTARY  INFORMATION:  In 
preparing  the  environmental  impact 
statement,  the  Forest  Service  will 
identify  and  analyze  a  range  of 
alternatives  for  trail  construction.  One 
of  the  alternatives  will  be  no 
construction.  Other  alternatives  will 
consider  various  travel  routes  and 
additional  trail  and  bridge  construction. 

Public  participation  will  be  important 
at  several  points  during  the  analysis, 
especially  the  review  of  the  Draft 
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Environmental  Impact  Statement.  The 
first  point  is  during  the  scoping  process. 
The  Forest  Service  will  be  seeking 
information,  comments,  and  assistance 
from  Federal,  State,  and  local  agencies 
and  other  individuals  or  organizations 
who  may  be  interested  in  or  affected  by 
the  proposed  action.  This  input  will  be 
used  in  preparation  of  the  draft 
environmental  impact  statement  (DEIS). 
The  scoping  process  includes: 

1.  Identimng  potential  issues. 

2.  Identifying  issues  to  be  analyzed  in 
depth. 

3.  Eliminating  insignificant  issues  or 
those  which  have  been  covered  by  a 
relevant  previous  environmental 
analysis. 

4.  Exploring  additional  alternatives. 

5.  Identifying  potential  environmental 
effects  of  the  proposed  action  and 
alternatives  (i.e..  direct,  indirect,  and 
cumulative  effects  and  connected 
actions). 

6.  Determining  potential  cooperating 
agencies  and  task  assignments. 

The  following  lists  the  issues 
identified  through  initial  scoping:  (1) 
Effect  of  recreationists  using  the 
proposed  trail  on  private  property  and 
residents  of  Goodyears  Bar;  (2)  Potential 
increased  risk  of  wildfire  on  the  south 
side  of  the  North  Yuba  River;  (3) 
Prevention  of  illegal  camping,  fires,  and 
occupancy,  and  enforcement  of  the 
motorized  vehicle  restriction;  (4) 
Potential  increase  of  traffic  through 
Goodyears  Bar;  (5)  Human  and  solid 
waste  disposal  at  trail  heads  and  along 
the  trail;  (6)  Conflicts  with  mining 
interests;  and  (7)  Goodyears  Bar 
domestic  drinking  water  quality 
de^adation. 

Organizations  and  individuals  who 
may  be  interested  in  or  affected  by  the 
decision  will  be  solicited  to  identify 
other  significant  issues.  Public 
participation  has  been  previously 
solicited  through  mailing  letters  to 
private  land  owners,  politicians,  and 
county  supervisors  and  through  a 
previous  environmental  analysis  and 
decision  that  was  appealed.  Continued 
participation  will  he  emphasized 
through  public  meetings  and  mailings. 

The  draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  for 
public  review  approximately  the 
beginning  of  ManJi.  The  comment 
period  on  the  draft  EIS  will  be  45  days 
from  the  date  the  EPA  publishes  the 
notice  of  availability  in  the  Federal 
Reaster. 

Ine  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 


reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519.  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  stage  but  that  ara 
not  raised  until  after  completion  of  the 
final  EIS  may  be  waived  or  dismissed  by 
the  courts.  City  ofAngoon  v.  Model,  803 
F.2d  1016, 1022  (9th  Cir.  1986)  and 
Wisconsin  Heritages  Inc.  v.  Harris,  490 
F.  Supp.  1334. 1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully      , 
consider  them  and  respond  to  them  in 
the  final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  EIS  or  the  merits  of 
the  alternatives  formulated  and 
discussed  in  the  statement.  Reviewers 
may  wish  to  refer  to  the  Council  on 
Envirorunental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3  in  addressing 
these  points. 

The  final  EIS  is  expected  to  be 
available  by  May.  1994.  The  responsible 
official,  who  is  the  Downieville  District 
Ranger,  Tahoe  National  Forest,  will      ■> 
document  the  decision  and  reasons  for 
the  decision  in  the  Record  of  Decision. 

Dated:  December  9. 1993. 
Jean  M.  Masquelier, 

District  Ranger. 

IFR  Doc.  93-30715  Filed  12-15-93;  8:45  ami 
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Soil  Conservation  Service 

Taytor  Watershed,  Dunn  and  Stark 
Counties,  ND;  Finding  of  No 
Significant  impact 

agency:  Department  of  Agriculture.  Soil 
Conservation  Service. 
ACTION:  Notice  of  a  finding  of  no 
significant  impact. 

summary:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  part  1500);  and  the  Soil 


Conservation  Service  Regulations  (7 
CFR  part  650);  the  Soil  Conservation 
Service.  U.S.  Department  of  Agricuhure, 
gives  notice  that  an  environmental 
impact  statement  is  not  being  prepared 
for  the  Taylor  Watershed,  Dunn  and 
Stark  Counties.  North  Dakota. 

DATES:  Comment  Deadline — Janaury  14. 
1994. 

ADDRESSES:  USDA  Soil  Conservation 
Service,  220  E.  Rosser  Avenue. 
Bismarck.  ND  58501. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ronnie  L.  Clark.  State  Conservationist, 
telephone  701-250-4421. 

SUPPt.EMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Ronnie  L.  Clark.  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  project  purpose  is  agricultural 
water  supply.  The  planned  works  of 
improvement  include:  601.800  feet  of 
main  and  lateral  rural  water  pipelines 
and  an  associated  58,500  feet  of  pasture 
pipelines.  28  livestock  water  tanks. 
26,000  linear  feet  of  fencing,  and  1,500 
acres  of  grass  seeding. 

The  Notice  of  a  Finding  Of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal.  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Ronald  D.  Sando.  Assistant  State 
Conservationist  (Water  Resources).  701- 
250-4441. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.904 — Watershed  Protection  and  Flood 
Prevention  and  is  subject  to  the  provisions  of 
Executive  Ordei'  12372,  which  requires 
inteTgovemmental  consultation  with  state 
and  local  officials) 
Ronnie  L.  Clark, 
State  Conservationist. 

IFR  Doc.  93-30643  Filed  12-15-93;  8:45  ami 
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DEPARTiyfENT  OF  COMMERCE 
intematioftal  Trade  Administration 

(A-421>805) 

Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value;  Aramid  Fit>er 
Formed  of  Poly-Phenylene 
Terephthalamide  From  the  NetherlafKls 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  December  16. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Kati  or  Je^ery  Denning.  Office 
of  Antidumping  Investigations,  Import 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington.  DC  20230; 
telephone  (202)  482-0498  or  482-^194. 
respectively. 

PRELIMINARY  DETCRMMATION:  We 

preliminarily  determine  that  aramid 
fiber  formed  of  poly-phenylene 
terephthalamide  (PPD-T  aramid  fiber) 
from  the  Netherlands  is  being,  or  is 
likely  to  be.  sold  in  the  United  States  at 
less  than  fair  value,  as  provided  in 
section  733  of  the  Tariff  Act  of  1930.  as 
amended  (the  Act).  The  estimated 
margins  are  shown  in  the  "Suspension 
of  Liquidation"  section  of  this  notice. 

Case  History 

Since  the  initiation  of  this 
investigation  on  July  22. 1993  (58  FR 
40623.  July  29, 1993).  the  following 
events  have  occurred. 

On  August  16. 1993.  the  U.S. 
International  Trade  Commission  (ITC) 
issued  an  affirmative  preliminary  injury 
determination  in  this  case  (see  No.  731- 
TA-652,  58  FR  44849). 

On  September  9. 1993,  petitioner  in 
this  investigation,  E.I.  Du  Pont  de 
Nemours  &  Co..  Inc.  (Du  Pont)  amended 
the  petition  with  submission  of  a 
revised  allegation  of  sales  below  the  cost 
of  production.  Based  upon  our  analysis 
of  this  revised  allegation,  we  found  that 
there  are  reasonable  grounds  to  believe 
or  suspect  that  the  respondent  in  this 
investigation,  Aramide  Maatachappij 
V.O.F.  (Aramide)  and  Akzo  Fibers.  Inc. 
(the  U.S.  selling  agent)  (collectively 
Akzo)  sold  FPD-T  aramid  fiber  in  the 
home  market  at  prices  which  were 
below  the  cost  of  production. 
Consequently,  on  September  17, 1993. 
the  Department  of  Commerce  (the 
Department)  initiated  a  sales  below  cost 
investigation  pursiiant  to  section  773(b) 
of  the  Act.  (See  Memorandimi  from 
Team  to  Richard  W.  Moreland.  dated 
September  17. 1993.) 

In  Septeaber  19i93,  the  Department 
issued,  and  then  Officials  frcon  the 


Department  presented,  an  antidumping 
duty  questionnaire,  including  Section  D 
(cost  of  production/constructed  value) 
to  Akzo.  the  sole  Dutch  producer  of 
subject  merchandise  during  the  period 
of  investigation  (POI). 

On  October  13, 1993.  Akzo  submitted 
its  response  to  Section  A  of  our 
questioimaire.  Based  upon  our  analysis 
of  Akzo's  home  market  and  third 
country  sales  of  subject  merchandise, 
we  determined  that  the  home  market 
was  not  viable  for  any  of  the  three  such 
or  similar  categories  included  in  this 
investigation.  (See  "Such  or  Similar 
Comparisons"  section  of  this  notice, 
below.)  We  selected  Germany  as  the 
third  country  market  for  sales  of  two 
such  or  similar  categories  (yam  and 
staple  fiber);  and  Japan  as  the  third 
country  market  for  sales  of  the 
remaining  such  or  similar  category 
(pulp).  (See  Memorandum  from  Gary 
Tdverman  to  Richard  W.  Moreland. 
dated  October  28. 1993.)  Additionally, 
we  reanalyzed  petitioner's  sales  below 
cost  allegation  in  light  of  our 
determination  that  the  hcmie  market  was 
not  viable,  and  determined  that  there 
was  sufficient  evidence  on  the  record  to 
continue  our  sales  below  cost 
investigation.  (See  Memorandum  from 
Gary  Taverman  to  Richard  W.  Moreland, 
dated  October  26, 1993.) 

Akzo  submitted  questionnaire 
responses  (Sections  B.  C  and  D)  in 
November  1993.  Supplemental 
questionnaires  were  issued  in  November 
1993. 

On  November  11. 1993.  petitioner 
submitted  a  critical  circumstances 
allegation,  and  thereafter  we  requested 
that  Akzo  provide  data  on  all  shipments 
of  subject  merchandise  during 
prescribed  periods.  Because  Akzo 
submitted  information  on  imports  into 
the  United  States,  not  shipments  to  the 
United  States,  we  reiterated  our  earlier 
request  on  December  6. 1993.  and  on 
De«£mber  8. 1993.  Akzo  properly 
submitted  the  reouested  information. 

Also  in  November,  petitioner 
submitted  a  request  that  the  Department 
clarify  the  published  scope  of  this 
investigation  regarding  two  products. 
During  the  same  month  Akzo  submitted 
comments  on  this  request.  (See  "Scope 
of  the  Investigation"  section  of  this 
notice,  below.) 

Scope  of  the  Investigatioa 

The  products  covered  by  this 
investigation  are  all  forms  of  poly  para- 
phenylene  terephthalamide  aramid  fiber 
from  the  Netherlands.  This  includes 
PPD-T  aramid  in  the  form  of  filament 
yam  (including  single  aad  corded), 
staple  fiber,  pulp  (wet  or  div),  tire  cord 
fabric,  nwiwovens.  chopped  fiber  and 


floe..  PPD-T  aramid  fiber  is  classifiable 
under  subheadings  5402.10.3020. 
5402.10.3040.  5402.32.3000, 
5503.10.0000,  5601.30.0000  and 
5902.10.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 

Akzo  has  argued  that  this 
investigation  should  involve  at  least 
three  classes  or  kinds  of  merchandise: 
yam.  staple  fiber  and  pulp.  After 
considering  extensive  comments  from 
both  parties,  we  have  preliminarily 
determined  that  the  product  covered  by 
this  investigation  constitutes  a  single 
class  or  kind  of  merchandise,  and  three 
such  or  similar  categories.  (See 
Concurrence  Memorandum,  dated 
December  9. 1993.  on  ISle  in  room  B- 
099  of  the  main  building  of  the 
Department  of  Commerce  (Concurrence 
Memorandum).)  However,  we  are 
inviting  additional  comments  from 
interested  parties  on  this  issue,  to  be 
included  case  and  rebuttal  briefs,  (See 
"Public  Comment"  section  of  this 
notice,  below.) 

Since  filing  the  petition,  petitioner 
requested  that  we  clarify  that  "tire  cord" 
and  "tire  cord  fabric"  constructed  of 
PPD-T  aramid  fiber  are  included  within 
the  scope  of  this  investigation. 
Regarding  tire  cord  constructed  of  PPD- 
T  aramid  fiber,  there  is  no  dispute  that 
this  product  is  included  within  the 
scope  of  this  investigation.  Regarding 
tire  cord  fabric  constructed  of  PPD-T 
aramid  fiber,  we  are  preliminarily 
determining  that  this  product  is 
Included  within  the  scope  of  this 
investigation.  (See  Concurrence 
Memorandum)  We  are  also  inviting 
comments  from  interested  parties  on 
this  issue,  also  to  be  included  in  case 
and  rebuttal  briefs.  After  considering  all 
comments  received,  we  will  announce 
our  final  determination  on  this  issue  in 
our  published  final  determination  of 
this  proceeding. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
January  1. 1993.  through  June  30. 1993. 

Such  or  Similar  Comparisons 

We  made  fair  value  comparisons 
using  the  following  such  or  similar 
categories:  (1)  Yam;  (2)  staple  fiber  and; 
(3)  pulp.  Where  there  were  no  sales  of 
identical  merchandise  in  the  relevant 
third  coimtry  market  to  compare  to  U.S. 
sales,  we  made  similar  merchandise 
comparisons  on  the  basis  of  the  criteria 
defined  in  Appendix  V  to  the 
antidumping  duty  questionnaire,  cm  file 
in  room  B-099  of  the  main  building  of 
the  Department  of  Commerce.  In 
accordance  with  19  CFR  353.58.  we 
made  comparisons  at  the  same  level  of 
trade,  where  possiUe. 
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Critical  Circumstances 

Petitioner  alleges  that  "critical 
circumstances"  exist  with  respect  to 
imports  of  PPD-T  aramid  fiber  bom  the 
Netherlands.  Pursuant  to  section 
733(e)(1)  of  the  Act  and  19  CFR  353.16. 
we  have  analyzed  the  allegations  using 
the  Department's  standard  methodology. 
(See  Preliminary  Determination  of 
Critical  Circumstances:  Certain  Cut-to- 
Length  Carbon  Steel  Flat  Products  From 
Romania.  58  FR  28550  (5/14/93).) 

To  determine  whether  there  have 
been  massive  imports  of  PPD-T  aramid 
fiber,  we  compared  export  volume  for 
the  four  months  subsequent  to  the  filing 
of  the  petition  to  export  volume  for  the 
four  months  prior  to  the  filing  of  the 
petition,  using  shipment  data  submitted 
by  Akzo  and  based  upon  the  class-or- 
kind  of  merchandise  under 
investigation. 

We  found  that  imports  of  PPD-T 
aramid  fiber  during  the  period 
subsequent  to  receipt  of  the  petition  did 
not  increase  by  more  than  15  percent. 
Since  imports  were  not  found  to  be 
massive,  we  do  not  consider  whether  or 
not  importers  had  knowledge  that 
subject  merchandise  was  being  sold  at 
less  than  its  fair  value.  Accordingly,  we 
find  that  critical  circumstances  do  not 
exist. 

Fair  Value  Comparisons 

To  determine  whether  sales  by  Akzo 
of  PPD-T  aramid  fiber  bom  the 
Netherlands  to  the  United  States  were 
made  at  less  than  fair  value,  we 
compared  the  United  States  price  (USP) 
to  the  foreign  market  value  (FMV),  as 
specified  in  the  "United  States  Price" 
and  "Foreign  Market  Value"  sections  of 
this  notice. 

United  States  Price 

All  of  Akzo's  U.S.  sales  to  the  first 
unrelated  purchaser  took  place  after 
importation  into  the  United  states. 
Therefore,  we  based  USP  on  exporter's 
sales  prices  (ESP),  in  accordance  with 
section  772(c)  of  the  Act. 

We  calculated  Akzo's  ESP  sales  based 
on  packed,  ex-U.S.  warehouse  and 
delivered  prices  to  unrelated  customers 
in  the  United  States.  We  made 
deductions,  where  appropriate,  for  U.S. 
brokerage  and  handling,  U.S.  duty  and 
customs  fees,  freight  expenses  and 
direct  selling  expenses  including  credit, 
technical  services  and  warranty 
expenses.  We  deducted  indirect  selling 
expenses,  including  inventory  carrying 
expenses  and  product  liability  expenses. 
For  purposes  of  this  preliminary 
determination,  we  have  considered 
certain  third  party  payments  to  be 
indirect  selling  expenses,  and  have 
deducted  them  accordingly. 


We  excluded  from  our  analysis  Akzo's 
U.S.  sales  of  scrap  merchandise  because 
the  quantity  involved  was  insignificant. 
We  also  excluded  one  transaction 
involving  further  manufacturing  in  the 
United  States  and  then  immediate 
exportation  because  we  do  not  have 
sufficient  information  to  determine  if 
this  is  a  United  States  sale  and  because 
the  quantity  involved  is  insignificant. 
(See  Concurrence  Memorandimi.) 

We  have  not  added  to  USP 
hypothetical  taxes  that  were  not 
collected  by  reason  of  exportation  of  the 
merchandise  to  the  United  States 
because  such  taxes  are  not  included  in 
the  price  of  the  such  or  similar 
merchandise  sold  to  Japan  or  Germany, 
the  third  country  markets  that  are  the 
basis  of  foreign  market  value  (FMV)  in 
this  investigation.  Although 
consumption  taxes  were  paid  on  sales  to 
Japan,  these  were  collected  by  the     ' 
Japanese  government,  and  not  the  Dutch 
government,  which  is  the  "country  of 
exportation"  in  this  investigation. 
Accordingly,  we  interpret  section 
772(d)(1)(c)  of  the  Act  as  prohibiting  us 
from  increasing  USP  by  the  amount  of 
taxes  added  to  the  price  of  sales  to  third 
countries  since  these  taxes  were  not 
collected  in  the  coimtry  of  exportation. 

Foreign  Market  Value 

In  order  to  determine  whether  there 
was  a  sufiicient  volume  of  sales  in  the 
home  market  to  serve  as  a  viable  basis 
for  calculating  FMV,  we  compared  the 
voliune  of  home  market  sales  of  the 
subject  merchandise  to  the  volume  of 
third  coimtry  sales  of  subject 
merchandise,  in  accordance  with 
section  773(a)(1)(B)  of  the  Act.  As  noted 
above,  we  found  that  the  home  market 
was  not  viable  for  any  of  the  three  such 
or  similar  categories  analyzed  in  this 
investigation.  Consequently,  we  selected 
Germany  as  our  third  country  market  for 
sales  of  yam  and  staple  fiber,  and  Japan 
as  our  third  country  market  for  sales  of 


"te 


/e  excluded  from  our  analysis, 
Akzo's  German  sales  of  second  quality 
merchandise  because  Akzo  has  not 
explained  why  it  would  be  appropriate 
to  compare  U.S.  sales  of  first  quality 
merchandise  to  third  country  sales  of 
second  quality  merchandise.  We  also 
excluded  a  small  number  of  sales  which 
had  value-added  in  Germany,  and  a 
single  German  consignment  sale 
because  we  had  a  sufficient  quantity  of 
sales  made  directly  to  customers  in 
Germany  to  serve  as  the  basis  for  FMV. 
(See  Concurrence  Memorandum.) 

Cost  of  Production 

Based  on  petitioner's  allegations,  and 
in  accordance  with  section  773(b)  of  the 


Act,  the  Department  initiated 
investigations  to  determine  whether 
Aramide  made  home  market  sales  at 
prices  below  its  cost  of  production 
(COP). 

A.  Calculation  of  COP 

We  calculated  COP  based  on  the  sum 
of  Aramide's  cost  of  materials, 
fabrication,  general  expenses  and  third 
country  packing.  Additionally,  we  made 
the  following  adjustments  to  Aramide's 
submitted  data  for  the  preliminary 
determination: 

1.  We  recalculated  Aramide's  interest 
expense  based  on  Aramide's  financial 
statements  only; 

2.  We  disallowed  claimed  fixed  assets 
devaluation  and  thus  increased  its 
submitted  depreciation  accordingly;  and 

3.  We  increased  the  submitted  fixed 
overhead  expenses  by  adding  back  the 
interest  portion  of  related  party 
equipment  leasing  costs.  (See 
Concurrence  Memorandum  for 
discussion  of  these  adjustments.) 

B.  Test  of  Home  Market  Sale  Prices 

After  calculating  COP,  we  tested 
whether  home  market  sales  of  PPD-T 
aramid  fiber  were  made  at  prices  below 
COP. 

We  compared  model-specific  COP  to 
reported  prices  that  were  net  of 
movement  charges,  discounts,  and 
rebates.  If  over  90  percent  of  a 
respondent's  sales  of  a  given  product 
were  at  prices  above  the  COP,  we  did 
not  disregard  any  below-cost  sales 
because  we  determined  that  the 
respondent's  below-cost  sales  were  not 
made  in  substantial  quantities.  If 
between  ten  and  90  percent  of  a 
respondent's  sales  of  a  given  product 
were  at  prices  above  the  COP,  we 
discarded  only  the  below-cost  sales  if 
made  over  an  extended  period  of  time. 
Where  we  found  that  more  than  90 
percent  of  respondent's  sales  of  a  given 
product  were  at  prices  below  the  COP 
and  were  sold  over  an  extended  period 
of  time,  we  disregarded  all  sales  for  that 
model  and  calculated  FMV  based  on 
constructed  value  (CV). 

In  order  to  determine  that  below-cost 
sales  were  made  over  an  extended 
period  of  time,  we  performed  the 
following  analysis  on  a  product-specific 
basis:  (1)  If  a  respondent  sold  a  product 
in  only  one  month  of  the  POI  and  there 
were  sales  in  that  month  below  the  COP. 
or  (2)  if  a  respondent  sold  a  product 
during  two  months  or  more  of  the  POI 
and  there  were  sales  below  the  COP 
during  two  or  more  of  those  months, 
then  below-cost  sales  were  considered 
to  have  been  made  over  an  extended 
period  of  time. 
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C.  Results  of  COP  Test 

We  found  that  for  certain  models 
more  than  90  percent  of  home  market 
sales  were  at  below-COP  prices  over  an 
extended  period  of  time.  For  U.S.  sales 
left  without  a  match  as  a  result  of 
disregarding  these  below  COP  sales,  we 
based  FMV  on  CV.  Akzo  provided  no 
indication  that  the  disregarded  sales 
were  at  prices  that  would  permit 
recovery  of  all  costs  within  a  reasonable 
period  of  time  and  in  the  normal  course 
of  trade. 

D.  Calculation  ofCV 

We  calculated  CV  based  on  the  sum 
of  Aramide's  cost  of  materials, 
fabrication,  general  expenses  and  U.S. 
packing.  We  made  the  adjustments 
described  above  for  COP,  additionally 
we  included  an  amount  of  imputed 
interest  expense  in  the  revised  financing 
expense  computation.  In  accordance 
with  section  773(e)(1)(B)  (i)  and  (ii)  of 
the  Act  we:  (1)  Included  the  greater  of 
Aramide's  general  expenses  or  the 
statutory  minimum  often  percent  of  the 
cost  of  manufacture  (COM),  as 
appropriate  and;  (2)  for  profit,  we  used 
the  statutory  minimum  of  eight  percent 
of  the  sum  of  COM  and  general 
expenses  (because  actual  profit  on  home 
market  sales  was  less  than  eight 
percent).  Selling  expenses  (direct  and. 
where  appropriate,  indirect)  were 
calculated  on  a  such  or  similar  basis. 

Price-to-Price  Comparisons 

For  those  products  for  which  there 
were  an  adequate  number  of  sales  at 
prices  above  the  COP,  we  based  FMV  on 
prices  in  a  third  country.  We  calculated 
FMV  based  on  delivered  prices, 
inclusive  of  packing,  to  unrelated 
customers. 

We  made  adjustments,  where 
appropriate,  for  physical  differences  in 
the  merchandise,  in  accordance  with  19 
CFR  353.57. 

Pursuant  to  section  773(a)(4)(B)  and 
19  CFR  353.56(a)(2),  we  deducted  credit 
and  warranty  expenses  incurred  on  the 
third  country  sales.  In  addition  we  made 
deductions,  where  appropriate,  for 
discounts,  rebates,  inland  height,  and 
inland  insurance.  We  also  deducted 
from  FMV  indirect  selling  expenses, 
including  inventory  carrying  costs, 
product  liability  and,  for  German  sales 
only,  third  party  payments.  The 
deduction  for  home  market  indirect 
selling  expenses  was  capped  by  the  sum 
of  U.S.  indirect  selling  expenses,  in 
accordance  with  19  CFR  353.56(b)  (1) 
and  (2).  Furthermore,  we  deducted  third 
country  packing  and  added  U.S. 
packing. 

We  did  not  include  in  third  country 
price  consumption  taxes  imposed  by  the 


Government  of  Japan.  While  the  Court 
of  Appeals  in  Zenith  Electronics  Corp. 
v.  United  States,  988  F.2d  1573  (CAFC 
1993),  rejected  tax  adjustments  in  home 
market  FMV  and  required  that  such 
adjustments  be  made  to  USP — that 
holding  is  limited  to  situations  in  which 
the  country  of  exportation  (the  home 
market)  is  the  basis  for  FMV.  Moreover. 
Zenith  cannot  be  directing  the 
Department  to  make  an  upward  USP 
adjustment  for  third  country 
consumption  taxes  because  under 
section  772(d)(1)(C)  of  the  Act,  only 
taxes  collected  in  the  "country  of 
exportation"  can  be  adjusted  for  in  the 
USP.  The  consumption  taxes  applied  to 
the  third  country  sales  in  this  case, 
cannot  be  considered  to  be  taxes 
imposed  in  the  "country  of 
exportation."  (See  "United  States  Price" 
discussion,  above).  Finally,  being 
statutorily  barred  bom  making  the  USP 
adjustment,  the  Department  cannot 
include  the  taxes  in  FMV  either, 
because  to  do  so  could  create  a  dumping 
margin  even  when  pre-tax  dumping  is 
zero. 

For  the  above  stated  reasons,  the 
Department  determines  that  it  must 
exclude  consumption  taxes  from  third 
country  FMV.  (See  Memo  regarding 
Treatment  of  Third  Country 
Consumption  Taxes,  dated  December  2, 
1993.) 

Price  to  CV  Comparisons 

Where  we  compared  Akzo's  U.S. 
prices  to  CV,  we  deducted  bom  FMV 
the  weighted-average  third  country 
direct  selling  expenses  on  a  such  or 
similar  basis.  We  also  deducted 
weighted-average  indirect  selling 
expenses.  This  deduction  was  capped 
by  the  amount  of  U.S.  indirect  selling 
expenses,  in  accordance  with  19  CFR 
353.56(b)  (1)  and  (2). 

Currency  Conversion 

We  made  currency  conversions  based 
on  the  official  exchange  rates  in  effect 
on  the  dates  of  the  U.S.  sales  as  certified 
by  the  Federal  Reserve  Bank  of  New 
York. 

Verification 

As  provided  in  section  776(b)  of  the 
Act.  we  will  verify  information  that  we 
determine  is  acceptable  for  use  in 
making  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  PPD-T  aramid  fiber  bom  the 
Netherlands  that  are  entered,  or 
withdrawn  bom  warehouse,  for 
consumption  on  or  after  the  date  of 


publication  of  this  notice  in  the  Federal 
Register.  The  Customs  Service  shall 
require  a  cash  deposit  or  posting  of  a 
bond  equal  to  the  estimated  preliminary 
dumping  margins,  as  shown  below.  This 
suspension  of  liquidation  will  remain  in 
effect  until  further  notice.  The  less  than 
fair  value  margins  are  as  follows: 


Producer/manutacturef/exportef 

Weighted- 
averape 
margin 

percentage 

Akzo 

AB  ottws  ..„. 

4728 
4728 

rrc  Notification 

In  accordance  with  section  733(f)  of 
the  Act.  we  have  notified  the  ITC  of  our 
determination.  If  our  final 
determination  is  affirmative,  the  ITC 
will  determine  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to,  the  U.S.  industry 
before  the  later  of  120  days  after  the  date 
of  this  preliminary  determination  or  45 
days  after  our  final  determination. 

Public  Comment 

Interested  parties  who  wish  to  request 
a  hearing  must  submit  a  written  request 
to  the  Assistant  Secretary  for  Import 
Administration,  U.S.  Department  of 
Commerce,  room  B-099.  within  ten 
days  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  The  party's 
name,  address,  and  telephone  number; 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed. 

In  accordance  with  19  CFR  353.38, 
case  briefs  or  other  written  comments  in 
at  least  ten  copies  must  be  submitted  to 
the  Assistant  Secretary  no  later  than 
January  27,  1994,  and  rebuttal  briefs  no 
later  than  February  1, 1994.  A  hearing, 
if  requested,  will  be  held  on  February  3, 
1994,  at  1  p.m.  at  the  U.S.  Department 
of  Commerce  in  room  3708.  Parties 
should  confirm  by  telephone  the  time, 
date,  and  place  of  the  hearing  48  hours 
prior  to  the  scheduled  time.  In 
accordance  with  19  CFR  353.38(b).  oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs. 

If  this  investigation  proceeds 
normally,  we  will  make  our  final 
determination  not  later  than  75  days 
after  the  date  of  this  preliminary 
determination.  * 

This  determination  is  published 
pursuant  to  section  733(f)  of  the  Act  and 
19  CFR  353.15(a)(4). 

Dated:  December  9. 1993. 
Barbara  R.  StaBbrd, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  93-30726  Filed  12-15-93;  8:45  am| 
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Naborai  Oceanic  and  Atmospheric 
Administration 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
ACTION:  Notice  of  receipt  of  an 
application  from  the  U.S.  Army  Corps  of 
Engineers  for  an  enhancement  permit 
(P504D). 

Notice  is  hereby  given  that  the  U.S. 
Army  Corps  of  Engineers  (Corps),  Walla 
Walla  District  has  applied  in  due  form 
for  a  permit  to  take  endangered  and 
threatened  species  for  enhancement 
purposes,  as  authorized  by  the 
EncUngered  Species  Act  of  1973  (16 
U.S.C  1531-1543)  and  the  National 
Marine  Fisheries  Service  regtiletioos 
governing  endangered  fish  and  wildlife 
permits  (60  CFR  parts  217-227). 

The  applicant  requests  authorization 
to  collect  and  transport  juvenile  Snake 
River  sockeye  salmon  {Oncorhynchus 
nerka)  and  juvenile  Snake  River  spring/ 
summer  and  fall  chinodc  salmon  (O. 
tsbawytscha)  around  mainstem  dams 
and  associated  downstream  reservoirs 
on  the  lower  Snake  and  lower  Columbia 
Rivers  for  the  purpose  of  increasing 
their  chances  of  survival  over  the 
alternative  of  in-river  passage,  given 
current  in-river  conditions.  Collection 
and  transportation  of  juvenile  salmon  is 
projected  to  occur  Maitii  25  through 
October  31  at  Lower  Granite,  Little 
Goose,  and  Lower  Monumental  dams, 
and  March  25  through  December  31  at 
McNary  Dam.  The  requested  duration  of 
the  permit  is  through  December  31, 
1998. 

The  Corps  proposes  to  route  the  fish 
into  holding  tanks  (raceways),  sample 
tanks,  or  directly  into  barges.  Fish 
routed  into  tanks  will  subsequently  be 
loaded  into  trucks  or  barges  for 
transportation  to  the  Columbia  River, 
below  Bonneville  Dam,  without  further 
handling  except  for  those  salmon 
sampled  to  gather  data  on  species,  size, 
and  condition.  These  salmon  may  also 
be  used  for  other  smoh  monitoring  and 
research  purposes,  if  such  research  is 
authorized.  Adults  of  any  of  the  three 
listed  species  that  are  collected 
incidental  to  transportation  activities 
would  be  returned  to  the  river  without 
further  handling. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Director. 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service.  1335  East- 
West  Hwy.,  Silver  Spring.  MD  20910. 
within  30  days  of  the  publication  of  this 
notica  Those  individuals  r»questing  a 
bearing  should  set  forth  the  specific 


reasoos  why  a  bearing  oi  this  particular 
application  would  be  appropriate.  The 
holding  of  such  bearing  is  at  the 
discretion  of  the  Assistant 
Administrator  for  Fisheries.  All 
statements  and  opinions  contained  in 
this  application  summary  are  those  of 
the  applicant  and  do  not  necessarily 
reflect  the  views  of  the  National  Marine 
Fisheries  Service. 

Documents  submitted  in  coruiection 
with  tlie  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices  by  appointment: 

Office  of  Protected  Resources, 
National  Marine  Fisheries  Service.  1335 
East- West  Hwy..  Silver  Spring.  MD 
20910  (301-713-2322):  and 

Environmsntal  and  Technical 
Services  Division,  National  Marine 
Fisheries  Service.  911  North  East  11th 
Ave.,  room  620,  Portland,  OR  97232 
(503-230-5400).  ^ 

Dated:  December  9, 1993. 
William  W.  Fox.  |r., 
Director,  Office  of  Protected  Resources. 
jFR  Doc.  93-30644  Filed  12-15-93;  8:45  am) 
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Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACTION:  Issuance  of  a  second 
modification  to  and  receipt  of  a  third 
modification  request  for  Scientific 
Research  Permit  No.  726  (P45I)  and 
receipt  of  a  modification  request  for 
Scientific  Research  Permit  No.  848 
(P507D). 

On  March  22, 1991,  Dr.  Boyd  Kynard, 
Northeast  Anadromous  Fish  Research  _, 
Center  of  the  U.S.  Fish  and  Wildlife 
Service  was  issued  Permit  No.  726  for 
scientific  research  on  shortnose 
sturgeon  (Anipenser  brevirostnim)  as 
authorized  under  the  Endangered 
Species  Act  of  1974  (ESA)  (16  U.S.C 
1531-1543)  and  the  NMFS  regulations 
governing  listed  fish  and  wildlife 
permits  (50  CFR  parts  217-227).  On 
May  7, 1993,  Dr.  KjTiard  was  issued     ■ 
Modification  1  to  Permit  No.  726.  Notice 
is  hereby  given  that  on  December  9, 
1993.  as  authorized  by  the  ESA,  NMFS 
issued  a  second  modification  to 
Scientific  Research  Permit  No.  726  for 
the  purpose  of  extending  the  expiration 
date  from  December  31, 1993  to 
December  3t,  1994.  Also,  notice  is 
hereby  given  that  Dr.  Kynard  has 
applied  in  due  form  for  a  third 
modification  to  Permit  Na  726.  Dr. 
Kynard  requests  authorization  to:  (1) 
Take  an  additional  15  adult  shortnose 
sturgeon  for  radio-tagging  and  (2)  take 
and  preserve  up  to  500  dirifUng  eggs  or 


embryos  (which  may  be  ahve  or  dead) 
to  verify  successful  spawning  at  a  site 
(when  spawning  is  indicated  by 
movements  of  radio-tagged  fish). 

Notice  also  is  given  that  the 
Washington  Department  of  Fisheries 
(WDF)  has  applied  in  due  form  for  a 
modification  to  Scientific  Research  and 
Enhaiuxment  Pennit  No.  848  to  take 
listed  Snake  River  spring/sununer 
chinook  salmon  [Oncorhynchus 
tshawytscha)  as  authorized  by  the  ESA 
and  the  NMFS  regulations  governing 
listed  fish  and  wildlife  permits.  Permit 
No.  848  was  issued  on  May  26, 1993  (58 
FR  32913)  as  authorized  by  the  ESA  and 
is  valid  through  March  31, 1998.  The 
modification  would  include  releases  of 
spring  chinook  salmon  from  the  Lyons 
Ferry/Tucannon  Fish  Hatchery  Complex 
for  years  1994  through  1998. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  these  applications 
should  be  submitted  to  the  Director, 
Office  of  Protected  Resources  (F/PR), 
National  Marine  Fisheries  Service,  1335 
East-West  Hwy..  Silver  Spring.  MD 
20910,  within  30  days  of  the  publication 
of  this  notice.  Those  individuals 
requesting  a  hearing  should  set  forth  the 
specific  reasons  why  a  hearing  on  these 
particular  applications  would  be 
appropriate.  The  holding  of  such 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 
All  statements  and  opinions  contained 
in  these  applications  summaries  are 
those  of  the  Applicant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  applications  are 
available  for  review  by  interested 
persons  in  the  following  offices  by 
appointment: 

(For  all  requests) — Office  of  Protected 
Resources,  National  Marine  Fisheries 
Service,  1335  East-West  Hwy.,  Silver 
Spring.  MD  20910,  (301-713-2322); 

(Fw  P45I)— National  Marine  Fisheries 
Service.  Northeast  Region,  One 
Blackburn  Drive,  Gloucester,  MA  01930 
(508-281-9250); 

(For  P507D)--F:nvironmental  and 
Technical  Services  Division,  National 
Marine  Fisheries  Service,  911  North 
East  11th  Ave.,  room  620.  Pwtland.  OR 
97232  (503-230-5400). 

Dated:  December  9, 1993. 
William  W.  Fox,  Jr.. 
Director.  Office  of  Protected  Resources. 
(PR  Doc.  93-30645  Filed  12-15-93;  8:45  ara| 
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IMarine  Mammals 

AGENCY:  National  Marine  Fisheries 
Servicse,  NOAA,  Commerce. 
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ACTION:  Issuance  of  a  Scientific  Research 
Permit  (P479). 


DEPARTMENT  OF  DEFENSE 


SUMMARY:  Notice  is  hereby  given  that 
Marsha  Green,  Ph.D.,  Albright  College, 
P.O.  Box  15234,  Reading.  PA  19612- 
5234,  has  been  issued  a  permit  to  take 
humpback  whales  [Megaptera 
novaeangliea)  for  purposes  of  scientific 
research. 

ADDRESSES:  The  permit  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment, 
in  the  following  offices(s); 

Permits  Division,  Office  of  Protected 
Resources,  NMFS,  East-West  Highway. 
room  13130,  Silver  Spring.  MD  20910 
(301/713-2289); 

Director,  Southwest  Region,  NMFS, 
501  W.  Ocean  Boulevard,  suite  4200, 
Long  Beach  CA  90802-4213  (301/980- 
4016);  and 

Coordinator,  Pacific  Area  Office, 
Southwest  Region,  NMFS,  2570  Dole 
Street,  room  106,  Honolulu,  HI  96822- 
2396  (808/955-8831). 

SUPPLEMENTARY  INFORMATION:  On 
September  20, 1993,  notice  was 
published  In  the  Federal  Register  (58 
FR  48851)  that  a  request  for  a  scientific 
research  permit  to  take  humpback 
whales  (Metaptera  novaeangliae)  had 
been  submitted  by  the  above-named 
individual.  The  request  permit  has  been 
issued,  under  the  authority  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  16  U.S.C.  1361  et  seq.),  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216),  the  Endangered  Species  Act 
(ESA)  of  1973.  as  amended  (16  U.S.C. 
1531  etseq,),  and  the  regulations 
governing  the  taking,  importing,  and 
exporting  of  endangered  fish  and 
wildHfe  (50  CFR  part  222). 

Issuance  of  this  Permit  as  required  by 
the  ESA  of  1973  was  based  on  a  finding 
that  such  Permit:  (1)  Was  applied  for  in 
good  faith;  (2)  will  not  operate  to  the 
disadvantage  of  the  endangered  species 
which  is  the  subject  of  this  permit;  and 
(3)  is  consistent  with  the  pur}}oses  and 
policies  set  forth  in  section  2  of  the 
ESA. 


-    Office  of  the  Secretary 

Joint  Advisory  Committee  on  Nuclear 
Weapons  Surety 

ACTION:  Notice  of  Advisory  Committee 
Meeting. 


Dated:  December  9, 1993. 
William  W.  Fox.  Jr.. 

Director.  Office  of  Protected  Resources. 
National  Marine  Fisheries  Service. 
(FR  Doc  93-30649  Filed  12-15-93;  8:45  am] 
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SUMMARY:  The  Joint  Advisory 
Committee  OAC)  on  Nuclear  Weapons 
Surety  will  meet  in  closed  session  on 
January  11-12, 1994,  in  San  Diego, 
California. 

The  Joint  Advisory  Committee  is 
charged  with  advising  the  Secretary  of 
Defense,  Secretary  of  Energy,  and  the 
Joint  Nuclear  Weapons  Council  on 
nuclear  weapons  systems  surety 
matters.  At  this  meeting,  the  Joint 
Advisory  Committee  will  receive 
classified  briefings  on  loss  of  nuclear 
expertise  in  the  Services,  operational 
release  procedures  and  environments 
impacting  safety  of  nuclear  weapons. 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended,  title  5,  U.S.C.  App.  II, 
(1988)),  this  meeting  concerns  matters, 
sensitive  to  the  interests  of  national 
security,  Hsted  in  5  U.S.C.  552b(c)(l) 
and  accordingly  this  meeting  will  be 
closed  to  the  public. 

Dated:  December  13, 1993. 
LM.  Bynuih, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

[FR  Doc  93-30674  Filed  12-15-93;  8:45  am) 
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Defense  Advisory  Committee  on 
Service  Academy  Athletic  Programs 


ACTION:  Notice. 


Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  that  a  meeting  of 
the  Defense  Advisory  Committee  on 
Service  Academy  Athletic  Programs  is 
scheduled  to  be  held  February  1-3, 1994 
from  8  a.m.  to  5  p.m.  The  meeting  will 
be  held  at  the  Crystal  City  Gateway 
Marriot  Hotel,  1700  Jefferson  Davis 
Highway,  Arlington,  Virginia.  The 
purpose  of  the  meeting  is  to  review  and 
finalize  the  Committee's  report  to 
Congress  on  the  administration  of 
athletic  programs  at  the  Service 
academies.  Persons  desiring  to  make 
oral  presentations  or  submit  written 
statements  for  consideration  at  the 
Committee  meeting  must  contact  Dr. 
Wayne  S.  Sellman.-Director,  Accession 
Policy,  Office  of  the  Assistant  Secretary 
of  Defense  (Personnel  and  Readiness), 
room  2B271,  The  Pentagon, 
Washington.  DC  20301-4000.  telephone 


(703)  695-5525,  no  later  than  January 
15,  1994. 

Dated:  December  13, 1993. 
LM.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

IFR  Doc.  93-30675  Filed  12-15-93;  8:45  ami 

BILUNO  COOC  SO00-O4-M 


DEPARTMENT  OF  EDUCATION 
[CFDA  No.  84-239] 

Foreign  Language  Materials 
Acquisition  Program;  Withdrawal  of 
Notice  Inviting  Applications  for  New 
Awards  for  Fiscal  Year  (FY)  19S4 

SUMMARY:  On  July  30, 1993,  a  notice  was 
published  in  the  Federal  Register  (58 
FR  40994)  inviting  applications  for  new 
awards  under  the  Foreign  Language 
Materials  Acquisition  Program  (Library 
Services  and  Construction  Act.  Title  V) 
for  FY  1994.  The  Department  of 
Education  withdraws  that  notice 
because  no  funds  are  available  to  make 
new  awards  in  FY  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Cavanaugh,  Program  Officer, 
U.S.  Department  of  Education, 
Discretionary  Library  Programs 
Division,  555  New  Jersey  Avenue,  NW., 
room  404A,  Washington,  DC  20208- 
5571.  Telephone:  (202)  219-1309. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 

Program  Authority:  20  U.S.C  371. 

Dated:  December  10. 1993. 

Sharon  P.  Robinson, 

Assistant  Secretary  for  Educational  Research 
and  Improvement. 

IFR  Doc.  93-30617  Filed  12-15-93;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Availability  of  Draft  Federal  Repo.-t  on 
Energy  Facility  Siting 

agency:  Office  of  Policy,  Planning  and 
Program  Evaluation,  Department  of 
Energy. 

ACTION:  Notice  of  availability  for  public 
comment. 

SUMMARY:  This  notice  armounces  the 
availability  by  the  U.S.  Department  of 
Enei^  (DOE)  of  a  draft  report  on  energy 
facility  siting  Energy  Infrastructure  of 
the  United  States  and  Projected  Siting 
Needs:  Scoping  Ideas,  Identifying  Issues 
and  Options;  Draft  Report  of  the 
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Department  ofEner^  Working  Gamp 
on  Energy  Facility  Siting  to  the 
Secretary  for  public  commeoL  The 

Eurpose  of  the  draft  report  is  to  addrass 
ey  issues  impeding  the  siting  of  energy 
facilities.  The  report  presents  data  and 
analysis  regarding  energy  service  needs. 
infrastructure  requirements,  and 
constraints  to  siting  of  energy  facifities. 
Tba  report  also  presents  a  series  of 
potential  initiatives  to  help  improve  the 
overall  siting  process  for  energy 
facilities.  The  draft  report  is 
accompanied  by  a  second  volume  that 
provides  documentation  on  the 
methodology  used  to  conduct  the 
analysis. 

DATES:  Individaab  wiping  to  present 
their  views  on  the  draft  report  should  do 
so  in  writing  by  February  28. 1994. 
ADDRESSES;  A  copy  of  the  draft  report 
and  the  documentation  sumntary  is 
available  for  iBsp>ection  and 
reproductioD  at  the  public  reading  room 
of  the  U.S.  Department  of  Energy. 
Forrestal  Building.  1000  Independence 
Ave..  SW..  Washington.  DC  The  public 
reading  room  is  open  from  9  a jn.  to  4 
p.m.;  you  may  contact  reading  room 
staff  at  (202)  586-602a  If  you  wish  to 
have  a  copy  of  the  draft  report  mailed 
to  you  directly,  please  contact  Dr.  Barry 
Gale  at  the  address  below. 

Four  copies  of  the  vrritten  comments 
should  be  addressed  to  Dr.  Barry  G. 
Gale,  Office  of  Policy.  Planning  and 
Program  Evaluation,  U.S.  Department  of 
Energy.  1000  Independence  Ave^  SW., 
PO-63.  Washington.  DC  20585. 
FOR  FURTHER  IMFORMATKM  CONTACT:  Dr. 
Barry  G.  Gale,  Office  of  Policy,  Planning 
and  Program  Evaluation.  U.S. 
Department  of  Energy,  1000 
Independence  Ave.,  SW.,  PO-63, 
^^*    Washington,  DC  20585,  (202)  586-6708. 
SUPPLEMBITARY  INFORMATION:  The  U.S. 
Department  is  issuing  this  draft  report 
ana  the  accompanying  documentation 
summary  under  the  authority  provided 
by  the  Department  of  Energy 
Organization  Act.  The  draft  report  is  the 
result  of  over  a  yearlong  effort  by  staff 
representing  EKDE's  various  subdivisions 
reflecting  diverse  expertise  and 
knowledge.  The  report  examines  the 
anticipated  need  for  expending  the 
nation's  energy  infrastructure,  and 
issues  related  to  that  potential  growth, 
based  on  prt^tions  of  energy  supply 
and  demand  developed  by  the  Energy 
Information  Administration,  with  the 
goal  of  developing  appropriate  policy 
direction  for  the  Depwrtment. 

The  drEft  report  is  organized  into  five 
chapters.  Chapter  1,  the  Introduction, 
discusser  the  importance  of 
ameliorating  problems  in  the  energy 
facility  siting  process,  particularly  in 


light  of  Administration  goals.  Chapter  2 
details  anticipated  increases  in  energy 
inft«structure  requirements  for  the 
following  areas:  Mining  and  processing 
facilities;  drilling  and  extraction 
facilities:  electricity  generation;  liquid 
fuel  processing  and  conversion 
facilities;  transmission,  distribution,  and 
storage;  offsite  radioactive  waste 
treatment  and  disposal;  and  additional 
facility  needs  for  science  and 
engineering,  environmental  clean-up 
and  waste  management,  and  deft^nse 
production.  Chapter  3  describes  various 
constraints  to  siting  of  the  types  of 
faciUties  discussed  in  chapter  2,  while 
chapter  4  expands  on  the  implicatious 
of  siting  constraints  for  Administration 
goals.  Qiapter  5  presents  a  tentative  list 
for  consideration  by  stakeholders  of 
ideas  and  initiatives  that  might 
beneficially  impact  the  siting  process. 
Respondents  are  welcome  to  express 
their  views  on  any  aspects  of  the  report. 
Areas  which  commenters  might  want  to 
address  include: 

1.  The  report's  scope  and  accuracy — 
does  it  correctly  identify  important 
future  energy  infrastructure  needs;  is 
there  additional  information  to  support 
the  report's  fiiMJii^  or  other  views? 

2.  siting  constraints  and  issues — does 
the  draft  report  adequately  identify  and 
discuss  the  most  important  siting 
constraints  and  issues?  If  not,  what 
should  be  added? 

3.  The  proposed  initiatives — are  there 
any  with  which  you  disagree,  and  if  so, 
why?  Are  there  any  that  you  strongly 
support,  and  if  so,  why?  Are  there 
others  that  are  not  included  in  the  list? 

The  Department  of  Energy  welcomes 
any  suggestions  related  to  the  draft    j 
report  and  siting  in  general.  This 
includes  views  about  ways  in  which  the 
Department,  other  federal  agencies,  and 
state  and  local  government  can  improve 
the  siting  process. 

Finally,  the  Department  is  open  to 
suggestions  for  the  design  and  conduct 
of  effective  stakeholder  consultation 
processes  on  energy  facility  siting 
issues. 

Issued  in  Washington,  DC  on  December  1, 
1993. 

Susan  F.  Ticmey. 

Assistant  Secretary  for  Policy.  Planning  and 
Program  Evaluation. 
IFR  Doc.  93-30718 Filed  12-A5-93;  845 am] 
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Energy  Research  Financial  Assistance 
Program  Notice  94-03:  IMuseum 
Education  Program 

AGENCY:  U.S.  Departnmrt  of  Energy 
(DOE). 


ACTION:  Notice  inciting  grant 
applications. 

SUMMARY:  The  Office  of  University  and 
Science  Education  Programs  of  thia  U^. 
Department  of  Energy  (DOE),  in  keeping 
with  the  energy-related  mission  of  DOE, 
announces  its  interest  in  receiving 
Financial  Assistance  applications  from 
museums  that  will  support  development 
of  the  media  of  informal  energy-related 
science  education.  The  media  of 
informal  science  education  include  but 
are  not  limited  to:  Interactive  exhibits, 
hands-on  activities,  and  film/video 
productions.  Examples  of  energy-related 
areas  within  the  fundamental  energy 
sciences  include  high  energy  and 
nuclear  physics,  nuclear  science  and 
technologies,  global  warming,  waste 
management,  energy  efikuency,  new 
materials  development,  fossil  energy 
resources,  renewable  energy,  health 
effects  research  including  the  human 
genome,  emerging  energy  technologies, 
risk  assessment,  energy/environment, 
space  exploration  initiative,  pubKc 
science  literacy,  and  other  timely  topics. 
The  purpose  of  the  program  is  to  fund 
the  development  and  use  of  creative 
informal  science  education  media 
which  focus  on  energy-related  science 
and  technology.  However,  under  this 
program  only  new  activities,  i.e., 
exhibits,  etc..  will  be  considered  for 
funding.  Expansion  of  ongoing  efforts  Is 
not  acceptable. 

For  the  purpose  of  this  notice, 
"museum"  means:  An  established 
nonprofit  institution  serving  the  public 
on  a  year-round  basis,  providing 
interactive  exhibits,  demonstrations, 
and  informal  educational  programs 
designed  to  further  public 
understanding  of  science  and 
technology.  The  term  also  includes 
organizations  referred  to  as  science 
centers,  science- technology  centers  and 
youth  museums.  Thus,  museums,  as 
defined  in  this  document,  are  eligible  to 
submit  Financial  Assistance 
applications. 

DATES:  Preapplications  are  to  include  an 
original  and  one  copy  and  must  be 
received  by  January  4, 1994.  To  permit 
timely  consideration  for  award  in  Fiscal 
Year  1995,  formal  applications 
submitted  in  response  to  this  notice 
should  be  received  no  later  than  4:30 
p.m.,  E.D.T.,  April  6,  1994. 
ADDRESSES:  Preapplications  should  be 
sent  to  the  following  address:  Kasse 
"    Andrews-WelJer.  Program  Manager. 
Office  of  University  and  Science 
Education  F*rograms.  U.S.  Department  of 
Energy,  1000  Independence  Ave.,  SW.. 
Washington,  DC  20585.  Completed 
formal  applications  referencing  Program 
Notice  94-03  should  be  forwarded  to: 
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U.S.  Department  of  Energy,  Office  of 
Energy  Research,  Acquisition  and 
Assistance  Management  Division,  ER- 
64,  room  F-240,  Washington,  DC  20585. 
Attn:  Program  Notice  94-03.  The 
following  address  must  be  used  when 
submitting  applications  by  U.S.  Postal 
Service  Express  Mail,  a  commercial  mail 
delivery  service,  or  when  handcarried 
by  the  applicant:  U.S.  Department  of 
Energy,  Office  of  Energy  Research. 
Acquisition  and  Assistance 
Management  Division,  ER-64, 19901 
Gerraantown  Road,  Germantown. 
Maryland  20874. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kasse  Andrews-Weller,  Program 
Manager,  Office  of  University  and 
Science  Education  Programs,  ET-32. 
U.S.  Department  of  Energy.  1000 
Independence  Avenue,  SW., 
Washington.  EX:  20585,  (202)  586-8949. 
SUPPLEMENTARY  WFORMATION:  The  DOE 
is  strongly  committed  to  increasing  the 
public's  science  literacy  as  well  as 
increasing  the  number  of  students 
interested  in  science  and  technology 
careers.  Projects  which  are  designed  to 
enhance  public  awareness  of,  and  to 
encourage  all  young  people  to  consider 
careers  in,  science  and  technology  are 
strongly  desired.  While  the  application 
must  be  submitted  by  a  museum, 
collaborative  efforts  are  encouraged. 
Such  efforts  by  potential  applicants  may 
include:  Partnerahips  of  several  small 
museums,  of  a  small  and  large  museum, 
or  of  a  history  museum  and  youth 
museum  in  collaboration  with  museum 
organizations;  and  cooperative 
enterprises  which  utilize  the  scientific 
and  technical  expertise  of  the  DOE 
laboratories,  industry,  and  the  broader 
educational  community  in  conjunction 
with  a  museum. 

As  part  of  EXDE's  effort  to  promote 
public  science  literacy;  enhance  the 
Nation's  mathematics,  science,  and 
engineering  education;  and  fulfill  the 
National  Education  Coal  of  "by  the  year 
2000,  U.S.  sftudehts  will  be  first  in  the 
world  in  science  and  mathematics 
achievements,"  eligibility  for  awards 
under  this  notice  is  restricted  to  U.S. 
museums  which  will  offer  informal 
energy-related  science  education.  In 
accordance  with  10  CFR  600.7(b)(1),  this 
restriction  is  necessary  to  support 
established  U.S.  institutions  which 
provide  a  valuable  supplement  to  formal 
education.  While  this  program 
anticipates  avrarding  grants  only  ftt>m 
FY  1995  appropriations,  the  period  of 
support  of  a  grant  may  extend  up  to  two 
years. 

Before  preparing  a  formal  application, 
potential  applicants  are  asked  to  submit 
a  brief  preapplication  in  accordance 


with  10  CFR  600.10(d)  (2)  and  (3), 
which  consists  of  no  more  than  two 
pages  of  narrative  describing  the  major 
project  objectives  and  method  of 
accomplishment  to  be  utilized  by  the 
applicant  to  determine  the  effectiveness 
of  the  intended  exhibit  m  media  forum, 
dissemination  plan,  woric  schedule,  and 
approximate  cost  of  the  project  to  EXDE. 

The  purpose  of  the  preapplication  is 
to  give  the  program  staff  the  opportxmity 
to  determine  the  level  and 
appropriateness  of  interest  in  the  project 
or  activity.  The  program  staff  will  also 
look  at  the  approach  the  museum  is 
considering.  Each  museum  will  receive 
a  written  response  to  its  preapplicetion. 
Once  you  have  submitted  a 
preapplication,  however,  you  may 
submit  a  formal  application,  regardless 
of  the  written  response  to  the 
preapplication.  Telephone  and  telefax 
numbers  are  required  to  be  part  of  the 
preapplication. 

A  formal  application  consists  of  an 
original  and  seven  copies,  a  copy  of  the 
museum's  Internal  Revenue  Service 
nonprofit  determination  letter,  and 
other  documents  as  stated  in  the 
Application  Guide  for  the  Office  of 
Energy  Research  Financial  Assistance 
Program. 

No  electronic  submissions  (including 
fax)  of  preapplications  or  formal 
applications  under  this  Program  Notice 
will  be  accepted. 

This  notice  requests  further  that  the 
"Detailed  Description  of  Research  Work 
Proposed"  component  of  a  complete 
grant  application  as  established  by  10 
CFR  part  605  should  not  exceed  15 
double-spaced,  typed  pages.  This 
project  description  should  include: 
Conceptual  design  and  how  that  design 
relates  to  the  program  objectives; 
description  of  how  the  impact  of  the 
project  will  be  maximized 
(dissemination);  identification  of  the 
target  audience(s)  the  project  will  serve 
and  efforts  planned  to  serve  that 
audience;  identification  of  the 
mechanisms  to  be  used  to  organize  and 
manage  the  project,  including  the  rules 
and  responsibilities,  financial  and 
otherwise,  of  any  partnerships; 
clarification  of  the  monitoring  and 
evaluation  plan,  including  how  those 
plans  can  be  used  for  possible  project 
modification;  delineation  of  the  planned 
outcomes  and  how  these  outcomes  will 
be  assessed  and  reported;  and 
discussion  of  the  anticipated 
significance  of  the  exhibit  and  how  this 
will  be  confirmed.  In  addition,  formal 
applications  need  to  include 
information  that  will  provide  the 
expected  impact  in  terms  of  populations 
served  and  any  evaluati<m  plan. 


General  information  about 
development  and  submission  of 
applications,  eligibility,  limitations, 
evaluations  and  selection  processes,  and 
other  policies  and  procedures  are 
contained  in  the  Application  Guide  for 
the  Office  of  Energy  Research  Financial 
Assistance  Program  and  10  CFR  part 
605.  Multiple  applications  are 
permissible;  however,  each  application 
must  be  limited  to  a  single  project.  The 
EKDE  expects  to  make  several  grants  in 
FY  1995  to  meet  the  objectives  of  this 
program.  It  is  anticipated  that  $1  million 
will  be  the  total  funds  available  in  FY 
1995  subject  to  the  availability  of 
appropriated  funds.  Awards  are 
expected  to  range  from  $10,000  to 
$200,000,  with  the  number  of  awards 
determined  by  the  number  of  fundable 
applications  and  the  total  amount  of 
funds  available  for  this  program.  The 
application  guide  is  available  from  the 
U.S.  Department  of  Energy,  Museum 
Science  Education  Program,  Office  of 
University  and  Science  Education 
Programs,  ET-3, 1000  Independence 
Avenue,  SW.,  Washington,  DC  20585. 
Telephone  requests  may  be  made  by 
calling  (202)  586-8949. 

The  catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is 
81.049. 

Issued  in  Washington,  DC,  on  November 
24. 1993. 
D.D.  Mayhew, 

Director,  Office  of  Management,  Office  of 
Energy  Besearch. 

[PR  Doc.  93-30717  Filed  12-15-93;  8:45  ami 
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Economic  Regulatory  Administration 
[Dodwt  No.  RO93-2-0001 

Proposed  Consent  Order  With  Dane 
Energy  Company 

agency:  Economic  Regulatory 
Administration,  EXDE. 
ACTION:  Final  action  on  proposed 
consent  order. 

SUMMARY:  The  Department  of  Energy 
(DOE)  has  determined  that  a  proposed 
Consent  Order  between  DOE  and  Dane 
En^y  Company,  which  was  published 
for  public  comment  in  58  FTl  58157 
(October  29, 1993).  shall  be  made  final. 
The  Consent  Order  resolves  matters 
relating  to  Dane's  compliance  with  the 
federal  petroleum  price  and  allocation 
regulations  for  the  period  between 
December  1978  through  December  1980. 
To  resolve  these  matters,  Dane  will  pay 
to  DOE  $870,000.  Following  receipt  of 
the  settlement  monies,  the  Economic 
Regulatory  Administration  (ERA)  will 
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petition  DOE's  Office  of  Hearings  and 
Appeals  to  implement  Special  Refund 
Procedures  pursuant  to  10  CFR  part  205. 
subpart  V.  Those  procedures  provide 
persons  who  claim  to  have  suffered 
injury  from  the  alleged  overcharges  with 
the  opportunity  to  submit  claims  for 
payment. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dorothy  Hamid,  Economic  Regulatory 
Administration.  Department  of  Energy, 
GC-«2,  820  First  Street  NE..  Suite  810. 
Washington,  DC  20585.  (202)  523-3045. 

SUPP1.EMENTARY  INFORMATION:  On 
October  29. 1993,  ERA  published  a 
Notice  announcing  a  proposed  Consent 
Order  between  DOE  and  Dane,  which 
would  resolve  matters  relating  to  its 
compliance  with  the  federal  petroleum 
price  and  allocation  regulations  for  the 
period  December  1978  through 
December  1980.  58  FR  58157.  That 
Notice  both  summarized  and  contained 
the  complete  text  of  the  proposed 
Consent  Order,  which  requires  Dane  to 
pay  to  DOE  $470,000  within  thirty  (30) 
days,  and  $400,000  within  sixty  (60) 
days,  of  the  effective  date  of  the  Consent 
Order. 

The  October  29  Notice  provided 
information  regarding  Dane's  potential 
Uability  for  violations  of  the  anti- 
"layering"  rule  (10  CFR  212.186)  and 
the  anti-circumvention  rules  (10  CFR 
205.202  and  210.62(c))  in  connection 
with  Dane's  resales  of  crude  oil  at  issue 
in  a  Remedial  Order  issued  December 
10. 1992.  The  Notice  also  detailed  the 
considerations  which  underlay  ERA'S 
preliminary  view  that  the  settlement  is 
favorable  to  the  government  and  in  the 
pubUc  interest.  The  Notice  solicited 
written  comments  from  the  public 
relating  to  the  terms  and  conditions  of 
the  settlement  and  whether  the 
settlement  should  be  made  Hnal.  No 
comments  were  received. 

Inasmuch  as  there  are  no  bases 
proffered  for  rejecting  or  modifying  the 
settlement  as  proposed,  IX)E  has 
determined  that  it  is  in  the  best  interest 
of  the  public  to  make  the  proposed 
Consent  Order  final  without  change.  By 
this  Notice,  and  pursuant  to  10  CFR 
205.199],  the  proposed  Consent  Order 
between  DOE  and  Dane  is  made  a  final 
Order  of  the  Department  of  Energy, 
effective  on  the  date  of  publication  of 
this  Notice  in  the  Federal  Register. 

Issued  in  Washington,  DC,  on  December 
10, 1993. 

Robert  IL  Nordhau*. 

Acting  Administrator,  Economic  Regulatory 
Administration,  General  Counsel. 
IFR  Doc  93-30718  Filed  12-1S-93;  8:45  am) 
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Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP93-635-000] 

Columbia  Gas  Transmission  Corp.; 
Intent  To  Prepare  an  Environmental 
Assessment  for  the  A-6  Replacement 
Project  and  Request  for  Comments  on 
Its  Scope 

December  10, 1993. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  environmental  impacts  of  the 
construction  and  operation  of  the 
facilities  proposed  in  the  A-5 
Replacement  Project.' 

Summary  of  the  Proposed  Project 

Columbia  wants  Commission 
authorization  to:  ' 

•  Construct  and  operate  2.1  miles  of 
12- inch-diameter  replacement  pipeline 
needed  to  transport  natural  gas  from 
east  of  Waywayanda  Creek  in  Warwick 
Tovwiship,  Orange  County,  New  York  to 
east  of  Iron  Forge  Road,  also  in  Warwick 
Township;  and 

•  Abandon  by  removal  a  similar 
length  of  10-inch-diameter  pipeline, 
except  in  a  residential  area  which  is 
avoided  by  a  route  deviation.^ 

The  general  location  of  these  facilities 
is  shown  in  appendix  1.^ 

Columbia  wants  to  begin  construction 
in  May  1994  and  have  the  replacement 

Eipeline  in  service  by  the  1994  winter 
eating  season. 

Land  Requirements  for  Construction 

Most  of  the  replacement  pipeline 
would  be  built  about  20  feet  north  of  the 
existing  10-inch-diameter  pipehne.  A 
957-foot-long  section  of  the  replacement 
pipeline  would  deviate  from  the 
existing  right-of-way  to  avoid  a 
residential  area.  Columbia  would 
remove  the  existing  pipeline  after 
construction  except  for  the  area  along 
the  deviation  and  from  beneath  roads 
and  Long  House  Creek. 

The  proposed  replacement  would 
require  a  50-  to  75-foot-wide 


construction  right-of-way,  depending  on 
whether  topsoil  segregation  is  used  in 
the  area.  The  existing  50-foot-wide 
permanent  right-of-way  would  shift  30 
feet  to  the  north  to  include  the 
replacement  pipeline.  The  30  feet  of  the 
existing  right-of-way  not  included  in  the 
revised  permanent  right-of-way  would 
revert  to  the  landowner  along  with  the 
buried  pipeline  in  places  it  is  not 
removed. 
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■  Columbia  Cas  Transmission  Corporation's 
(Columbia)  application  was  filed  with  the 
Commission  under  sections  7  (b)  and  (c)  of  the 
Natural  Cas  Act  and  part  1S7  of  the  Commission's 
regulations. 

'The  existing  10-inch-diameter  pipeline  has 
become  physically  deteriorated.  It  was  installed  in 
1949  and  is  uncoated,  bare  steel  pipeline. 

*The  appendices  referenced  in  this  notice  are  not 
being  printed  In  the  Federal  Register.  Copies  are 
available  from  the  Commission's  Public  Reference 
Branch,  room  3104.  941  North  Capitol  Street,  NE.. 
Washington.  DC  20426.  or  call  (202)  208-1371. 
Copies  of  the  appendices  were  sent  to  all  those 
receiving  this  notice  in  the  mail. 


The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  the  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 
received  are  taken  into  account  during 
the  preparation  of  the  EA. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings: 

•  Geology  and  soils 

•  Water  resources,  fisheries,  and 
wetlands 

•  Vegetation  and  wildlife 

•  Endangered  and  threatened  species 

•  Land  use 

•  Cuhural  resources 

•  Hazardous  waste 

We  will  also  evaluate  possible 
ahematives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impact  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
these  proceedings.  A  comment  period 
will  be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we 
recommend  that  the  Commission 
approve  or  not  approve  the  project. 


Currently  I<lentified  Environmental 
Issues 

We  have  already  identified  several 
issues  that  we  think  deserve  attention 
based  on  a  preliminary  review  of  the 
proposed  facilities  and  the 
environmental  information  provided  by 
Coliunbia.  Keep  in  mind  that  this  is  a 
preliminary  list;  the  Hst  of  issues  will  be 
added  to,  subtracted  from,  or  changed 
based  on  your  comments  and  our  own 
analysis.  Issues  are: 

•  Construction  of  the  new  pipe  would 
require  a  route  deviation  to  avoid 
impact  on  a  residential  area. 

•  Construction  would  require 
expanding  the  existing  right-of-way  to 
install  the  new  pipe  before  the  existing 
line  is  abandoned  by  removal. 

•  The  existing  pipe  would  be 
abandoned  in  place  in  the  residential 
area  located  east  of  Wisner  Road. 

•  The  existing  pipe  would  require 
cleanup  before  it  is  abandoned  in  place 
or  removed.* 

Public  Participation 

You  can  make  a  difference  by  sending 
a  letter  with  your  specific  comments  or 
concerns  about  the  project.  You  should 
focus  on  the  potential  environmental 
effects  of  the  proposal,  alternatives  to 
the  proposal  (including  alternative 
routes),  and  measures  to  avoid  or  lessen 
environmental  impact  The  more 
specific  your  comments,  the  more  useful 
they  will  be.  Please  follow  the 
instructions  below  to  ensure  that  your 
comments  are  received  and  properly 
recorded: 

•  Address  your  letter  to:  Lois  Cashell. 
Secretary.  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  St.,  NE., 
Washington,  DC  20426; 

•  Reference  Docket  No.  CP93-635- 
000; 

•  Send  a  copy  of  your  letter  to:  Mr. 
Mark  Jensen,  EA  Project  Manager, 
Federal  Enei^y  Regulatory  Commission, 
825  North  Capitol  St..  NE..  room,7312, 
Washington,  DC  20426;  and 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  January  10, 1994. 

If  you  wish  to  receive  a  copy  of  the 
EA,  you  should  request  one  from  Mr. 
Jensen  at  the  above  address. 

Becoming  aa  Intervener 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  or  become  an  "intervenor". 


Among  other  things,  intervenors  have 
the  ri^t  to  receive  copies  of  case- 
related  Commission  documents  and 
filings  by  other  intervenors.  Likewise, 
each  intervenor  must  provide  copies  of 
its  filings  to  all  other  parties.  If  you 
want  to  become  an  intervenor  you  must 
file  a  Motion  to  Intervene  according  to 
rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  attached  as  appendix  2. 

Additional  information  about  the 
proposed  project  is  available  from  Mr. 
Mark  Jensen,  EA  Project  Manager,  at 
(202)  208-1121. 
Lois  D.  Cuhell, 
Secretory. 
IFR  Doc.  93-30634  Filed  12-15-93;  8:45  am] 
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^Columbia  would  conpiy  with  the  "Approval  to 
Remove  Natural  Gas  Pipeline  Contaminated  with 
Polychlorinated  Biphenyls  (PCBs)  and  Dispose  of 
PCBs  (Amended)"  issued  by  the  U.S. 
Envlronmentai  Protectioii  Afency  on  Mafth  1, 
1993. 


The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  or  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Delano's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene, 
or  protests,  as  set  forth  above,  is 
December  29. 1993. 

Copies  of  the  full  text  of  the  order  are 
available  from  the  Commission's  Public 
Reference  Branch,  room  3308,  941  North 
Capitol  Street.  NE.  Washington.  E>C 
20426. 

Lois  D.  Cashell. 
Secretary. 
IFR  Doc.  93-30635  Filed  12-15-93;  8:45  ami 
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[Docket  No.  ER93-781-000] 

Delano  Energy  Co.,  Inc.;  Issuance  of 
Order 

December  9, 1993. 

On  July  8,  July  23  and  October  18, 
1993.  Delano  Energy  Company,  Inc. 
(Delano)  submitted  for  filing  with  the 
Commission  a  power  sales  agreement 
with  Southern  California  Edison 
Company.  Delano  also  requested  waiver 
of  various  Commission  regulations.  In 
particular,  Delano  also  requested  that 
the  Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liabiUty  by  Delano. 

On  November  29, 1993,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  18 
CFR  Part  34,  subject  to  the  follovdng: 

Within  thirty  days  of  the  date  of  this 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liabiUty  by  Delano  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period.  Delano  is  authorized  to 
issue  securities  and  assume  obUgations 
or  habiUties  as  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person:  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest  and 
is  reasonably  necessary  or  appn^riate 
for  sudi  purposes. 


[Docket  No.  ER94-24-000] 

Enron  Power  Marketing,  Inc.;  issuance 
of  Order 

December  9. 1993. 

Take  notice  that  on  December  2, 1993, 
the  Commission  issued  an  Order 
Accepting  Rate  Schedule  as  Modified, 
and  Granting  and  Denying  Waivers,  in 
the  above-docketed  proceeding.  On 
October  12, 1993.  Enron  Power 
Marketing,  Inc.  (Enron)  filed  an 
application  in  which  it  requested  that 
the  Commission: 

(1)  Accept  and  approve  Enron's  Rate 
Schedule  No.  1  to  become  effective  as  of 
the  date  of  filing; 

(2)  Grant  blanket  authorization  for 
Enron  to  make  wholesale  sales  of 
electric  energy  in  interstate  commerce  at 
rates  to  be  negotiated  with  the 
purchaser; 

(3)  Disclaim  its  jurisdiction  over 
matters  in  which  Enron  serves  as  a 
broker; 

(4)  Waive  the  cost  of  service  filii^ 
requirements  of  18  CFR  35.12;  and 

(5)  Grant  such  other  waivers  and 
authorizations  as  have  been  granted  to 
other  power  marketers  with  certain 
exceptions. 

The  Commission's  December  2, 1993 
order  in  Order  Paragraph's  (D).  (E),  and 
(F)  reads  as  follows: 

(D)  Within  30  days  of  the  date  of  this 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  Commission's  blanket 
approval  of  issuances  of  securities  or 
assumptions  of  liabilities  by  Enron 
should  file  a  motion  to  intervene  or 
protest  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  NE..  Washington,  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission 'sRules  of 
Practice  and  Procedure,  18  CFR  385.211 
and  365.214. 
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(E)  Absent  a  request  for  rehearing 
witbin  tbe  period  set  forth  in  Ordering 
Paragraph  (D)  above.  Enron  is 
authorized  to  issue  securities  and  to 
assume  obligations  or  liabilities  as 
guarantor,  endorser,  surety  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issue  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  the 
applicant,  compatible  with  the  public 
interest,  and  reasonably  necessary  or 
appropriate  for  such  purposes. 

[¥)  Hie  Commission  reserves  the  right 
to  modify  tbis  order  and  to  require  a 
furtber  showing  that  neither  public  nor 
private  interests  will  be  adversely 
aHiected  by  continued  Commission 
approval  of  Enron's  issuance  of 
securities  or  assumption  of  liabilities. 

Notice  is  hereby  given  that  the 
deadline  for  fliing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  January 
3, 1994. 

Copies  of  the  full  text  of  the  order  are 
available  from  the  Commission's  Public 
Reference  Branch,  room  3308. 941  North 
Capitol  Street  NE..  Washington.  DC 
20426. 


825  North  Capitol  Street.  NW.. 
Washington.  DC  20426.  a  petition  to 
intervene  or  protest  in  accordance  with 
the  requirements  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211  or  385.214)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  petition  to  intervene 
in  accordance  with  the  Commission's 
Rules.  Any  person  who  has  heretofore 
filed  need  not  file  again. 
LoU  D.  Cashell. 
Secretary. 
|FR  Doc  93-30637  Filed  12-1S-93;  8:45  am| 
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LfBteaCasheU. 

Secretary. 

|FR  Doc  93-30636  Filed  12-15-93;  8:45  am| 
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[Docket  Na  CP93-145-001] 

Tennessee  Gas  Pipeline  Co.; 
Amendment 

December  10, 1993. 

Take  notice  that  on  December  3, 1993. 
Tennessee  Gas  Pipeline  Company 
(Tennessee).  P.O.  Box  2511,  Houston. 
Texas  77252.  filed  in  Docket  No.  CP93- 
145-001.  seeking  to  modify  its  original 
application,  wherein  Tennessee  sought 
Commission  authorization  to  provide  a 
transportation  service  under  part  157  of 
tbe  Commission's  regulations  on  behalf 
of  Selkirk  Cogen  Partners.  L.P.  (Selkirk). 

Specifically.  Tennessee's  current 
filing  includes  a  Joint  Stipulation  and 
Agreement  between  Tennessee  and 
Selkirk  which  modifies  certain  portions 
of  tbe  underlying  application,  including 
tbe  proposed  rate  to  be  charged  for  the 
transportation,  all  as  more  fully  set  forth 
in  tbe  request  that  is  on  file  with  tbe 
Commission  and  open  to  inspection. 
The  Commission  construes  this 
modification  as  constituting  an 
amendment  to  tbe  original  request  and 
is  issuing  this  Notice  of  Amendment. 

Any  i>erson  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  should,  on  or  before  December 
17, 1993,  file  with  the  Federal  Energy 
Regulatory  Commission  (Commission). 


[Docket  No.  QT94-1 3-000] 

Texas  Eastern  Transmission  Corp. 
Proposed  Changes  in  FERC  Gas  Tariff 

December  10, 1993. 

Take  notice  that  on  December  7, 1993 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern)  submitted  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1,  the  tariff  sheets 
listed  on  Appendix  A  of  the  filing. 

Texas  Eastern  states  that  this  filing  is 
submitted  in  light  of  the  Commission's 
July  14, 1993  "Order  on  Compliance 
with  Restructuring  Rule"  for  Columbia 
Gas  Transmission  Corporation 
(Columbia)  in  Docket  No.  RS92-5  et  al., 
(July  14  Order)  and  the  Commission's 
Jime  18. 1993  "Order  on  Compliance 
With  Restructuring  Rule"  for  Granite 
State  Gas  Transmission,  Inc.  (Granite 
State)  in  Docket  No.  RS93-1  et  al.,  (June 
18,  Order). 

Texas  Eastern  states  that  it  is  filing  the 
tariff  sheets  on  Appendix  A  for  the 
purpose  of  reflecting  that,  pursuant  to 
the  July  14  Order  and  the  June  18  Order, 
certain  customers  of  Columbia  and 
Granite  State  became  direct  customers 
of  Texas  Eastern  (Converting 
Customers)  >,  effective  November  1, 
1993,  by  taking  assignment  of  their 
respective  service  rights  attributable  to 
Columbia's  and  Granite  State's  service 
agreements  as  of  October  31, 1993  with 


1  The  Converting  Customert  from  Columbia  are 
Columbia  Cat  Company  of  Pennsylvania; 
Elizabethtown  Gas  Company:  National  Fuel  Gas 
Distribution  Company:  New  Jersey  Natural  Gas 
Company:  New  York  State  Electric  and  Gas 
Corporation:  Penn  Fuel  Gas,  toe:  The  Providence 
Gas  Company  and  UGl  Utilities.  Inc  The 
Converting  Customers  from  Granite  State  are  Bay 
State  Gas  Company  and  Northern  Utilities,  Inc 


Texas  Eastern  under  Texas  Eastern's 
Rate  Schedules  CDS  and  FT-1. 

Texas  Eastern  states  that  in  order  to 
reflect  the  decrease  in  Columbia's  and 
Granite  State's  entitlements  under  their 
affected  service  agreements  and  to 
reflect  the  relevant  entitlements  of  the 
Converting  Customers,  Texas  Eastern  is 
submitting  Fourth  Revised  Sheet  Nos. 
546-548,  549-551,  553-555,  556-558, 
560-562, 563-565,  567-569,  570-572, 
575-577,  578-580,  581-583  and  599- 
601  and  First  Revised  Sheet  Nos.  548A, 
551A,  555A,  558A,  562A,  565A,  569A, 
572A.  577A.  580A,  583A  and  601A  to 
reflect  modifications  to  sections  9.2.  9.3, 
9.4,  9.5,  9.9  and  14.4  of  the  General 
Terms  and  Conditions  of  its  FERC  Gas 
Tariff,  Sixth  Revised  Volume  No.  1. 

Texas  Eastern  states  that  in  addition 
to  the  changes  discussed  above,  Texas 
Eastern  is  submitting  Fourth  Revised 
Sheet  Nos.  546,  547,  549,  550,  553,  554, 
556, 557,  560.  561. 563.  564, 567,  568, 
570, 571, 575,  576,  578,  579,  581,  582, 
599  and  600  to  reflect  the  modifications 
to  Sections  9.2.  9.3.  9.4,  9.5,  9.9  and 
14.4  of  the  General  Terms  and 
Conditions  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1  necessary  to 
reflect  a  p)ermanent  reallocation  of  Base 
and  Operational  Segment  Capacity 
Entitlements,  pursuant  to  the 
Commission's  Regulations  2 
promulgated  in  Order  No.  636-A  3.  ftx)m 
Village  of  Cobden.  Illinois;  City  of 
Grayville  Public  Utilities;  and  Gty  of 
Jonesboro.  Illinois  to  City  of  Kennett. 
Missouri  and  Indiana  Gas  Company 
under  Texas  Eastern's  Rate  Schedule 
SCr.  All  parties  to  the  reallocation  have 
agreed  to  the  effective  date  of  November 
1. 1993.  Further.  Westport  Natural  Gas 
Company  notified  Texas  Eastern  that  it 
has  merged  with  and  changed  its  name 
to  IndiAna  Gas  Company.  Texas  Eastern 
has  reflected  this  change  and  combined 
its  entitlements  with  those  of  Indiana 
Gas  Company  in  this  filing. 

Texas  Eastern  states  that  in  addition 
to  the  changes  discussed  above,  Texas 
Eastern  is  submitting  Fourth  Revised 
Sheet  Nos.  548,  551.  562.  569.  572,  and 
601  to  reflect  the  modifications  to 
sections  9.2, 9.4,  9.5  and  14.4  necessary 
to  reflect  a  permanent  capacity  release 
transaction  executed  under  Texas 
Eastern's  Rate  Schedule  CDS.  The 
Access  Area  release  was  from  Public 
Service  Electric  &  Gas  to  Philadelphia 
Electric  Company  to  be  effective 
November  1, 1993.  Texas  Eastern  posted 
the  capacity  release  transaction  on  the 
LINKoo  System  in  accordance  with 
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>  18  CFR  284.14(e). 

,J  Order  No.  636-A.  57  FR  36.128  (August  12. 
1992).  m  FERC  Stats,  and  Regs.  Preambles  1  30.950 
(August  3. 1992). 


section  3.14  of  Texas  Eastern's  General 
Terms  and  Conditions  of  its  FERC  Gas 
Tariff,  Sixth  Revised  Volume  No.  1. 

Texas  Eastern  states  that  in  addition 
to  the  changes  discussed  above.  Texas 
Eastern  is  submitting  Fourth  Revised 
Sheet  Nos.  546,  549,  553,  556,  560,  563, 
567,  570,  575,  578,  581  and  599  and 
First  Revised  Sheet  Nos.  548A,  551A, 
555A.  558A.  562A.  565A.  569A.  572A. 
577A,  580A.  583A  and  601A  to  reflect 
the  modifications  to  sections  9.2.  9.3, 
9.4,  9.5,  9.9  and  14.4  necessary  to  reflect 
the  termination  of  an  executed  service 
agreement  with  Central  Illinois  Public 
Service  Company  and  the  scheduled 
reduction  in  quantities  for  Texas  Gas 
Transmission  Corporation  under  Texas 
Eastern's  Rate  Schedule  FT-1.  Texas 
Eastern  posted  this  available  capacity  on 
the  LINK*  System  in  accordance  with 
sections  2  and  3.14  of  Texas  Eastern's 
General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff,  Sixth  Revised  Volume 
No.  1  and  is  representing  this  capacity, 
available  November  1, 1993,  as 
"Available  Firm"  on  the  tariff  sheets. 

Texas  Eastern  states  that  upon  receipt 
of  all  executed  service  agreements  fi'om 
the  Converting  Customere,  Texas 
Eastern  will  file  with  the  Commission 
such  executed  service  agreements  and 
update  the  Index  of  Firm  Customers 
contained  in  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1. 

The  proposed  effective  date  of  the 
tariff  sheets  is  November  1, 1993,  the 
effective  date  of  assignment  of 
Columbia's  and  Granite  State's 
entitlements  to  the  respective 
(inverting  Customers.  Copies  of  the 
filing  were  served  on  firm  customers  of 
Texas  Eastern  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  December  17, 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fiUng  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Loit  D.  CuheU, 
Secretary. 

(FR  Doc  93-30638  Filed  12-15-93;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4813-B] 

Aganq^  Information  Collection 
Activities  Undar  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTKM:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  January  18, 1994. 
FOR  FURTHER  tNFORMATKM  CONTACT:  For 
further  information  or  to  obtain  a  copy 
of  this  ICR  contact  Sandy  Farmer  at 
EPA.  (202)  260-2740. 

SUPP1.EMENTARY  MFORMATION: 
OflBce  of  the  Administrator 

Title:  Small  Community  Survey  (EPA 
ICR  No.  1670.01). 

Abstract:  This  is  a  new  information 
collection  to  assist  the  EPA  in 
performing  economic  and  regulatory 
analyses  as  required  by  the  Regulatory 
Flexibility  Act  (RFA)  of  1980.  The 
purpose  of  this  voluntary  survey  is  to 
gather  accurate,  cross-media  regulatory 
and  economic  data  from  small 
communities,  thereby  addressing  RFA 
goals  to: 

(1)  Increase  agency  awareness  and 
imderstanding  of  the  impacts  of 
regijlations  on  small  communities; 

(2)  Establish  a  mechanism  whereby 
policy  makers  are  provided  with 
information  about  regulatory  options 
and  their  implications  for  small 
communities;  and 

(3)  Encourage  agencies  to  use 
flexibility  in  regulating  small 
communities. 

The  survey  target  population  will  be 
drawn  fi'om  general  purpose 
governments  of  U.S.  commimities 
(counties,  municipalities,  and 
townships)  with  populations  of  less 
than  50,000  pereons,  as  described  in  the 
Census  Bureau's  1992  Census  of 
Governments.  Official  representatives 
(e.g.  mayors,  city  managers)  of  those 
communities  selected  for  the  survey 
will  receive  a  survey  questionnaire 
through  the  mail  and  wall  be  asked  to 
provide  information  that  includes: 

(1)  Sources  of  information  the 
community  uses  to  learn  about 
environmental  regulations; 


(2)  Facilities  and  activities  associated 
with  environmental  quality; 

(3)  Community  activities  with  regard 
to  various  EPA  programs  (such  as 
pollution  prevention,  wastewater 
treatment,  community  right-to-know); 

(4)  Community  funding  sources  and 
uses; 

(5)  Land  use  planning;  and 

(6)  Contacts  for  additional 
information. 

The  EPA  will  enter  the  information 
from  completed  surveys  into  a 
computerized  database  and  perform 
analyses  to  identify  trends  and 
characteristics  of  the  sampled 
population. 

Burden  Statemenf.Public  reporting 
burden  for  respondents  is  estimated  to 
range  between  20  to  30  minutes  per 
response  with  an  average  of  25  minutes 
per  response,  including  time  for 
reviewing  instructions,  gathering  and 
compiling  the  data  needed,  and 
completing  and  reviewing  the  survey 
questionnaire. 

Respondents:  Official  representativef 
of  communities  with  populations  less 
than  50,000. 

Estimated  No.  of  Respondents:  2755. 

Estimated  Responses  per  Respondent: 
1. 

Frequency  of  Collection:  One-time. 

Estimated  Total  Annual  Burden  on 
Respondents:  1148  hours. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden  to: 

Sandy  Farmer,  U.S.Environmental 
Protection  Agency,  Information  Policy 
Branch  (2136),  401  M  Street,  SW., 
Washington,  DC  20460. 

and 

Timothy  Hunt,  Office  of  Management 
and  Budget,  Office  of  Information  and 
Regulatory  Affairs,  725  17th  Street, 
NW. ,  Washington .  DC  20503, 
Dated:  December  9, 1993. 

Paul  Lapsley. 

Director,  Regulatory  Management  Division. 

[FR  Doc  93-30700  Filed  12-15-93;  8:45  am] 
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[OPP-100133;  FRL-4749-1J 

Aptue,  Inc.  Subsidiary  of 
Westlnghouse  Environmental 
Services;  Transfer  of  Data 

AGENCY:  Environmental  Protection 
Agency  (EPA), 

ACTION:  Notice. 

SUMMARY:  This  is  a  notice  to  certain 
persons  who  have  submitted 
information  to  EPA  in  connection  with 
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pesticide  ioformatioa  requirements 
imposed  under  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
and  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA).  Aptus.  Inc.  a 
subsidiary  of  Westiaghouae 
Environmental  Services,  is  about  to  be 
awarded  a  contract  to  perform  work  for 
the  EPA  Office  of  Pesticide  Programs 
(OPP),  and  will  be  provided  access  to 
certain  information  submitted  to  EPA 
under  FIFRA  and  the  FFDCA  upon 
award  of  this  contract  Some  of  this 
informatian  may  have  been  claimed  to 
be  confidential  business  infonnatiwi 
(CBI)  by  submitters.  This  information 
will  be  transferred  to  Aptus,  Inc. 
consistent  with  the  requirements  of  40 
CFR  2.307(h)(3)  and  40  CFR  2.308(iK2). 
and  will  enable  Aptus,  Ina  to  fulfill  the 
obligations  of  the  contract. 
DATES:  Aptus,  Inc.  will  be  given  access 
to  this  information  only  after  award  of 
the  contract  on  or  about  December  1, 
1993. 

FOR  FURTHER  INFORMATION  COHTACT:  By 
mail:  BeWanda  B.  Alexander,  Program 
Management  and  Support  Division 
(7502C),  Office  of  Pesticide  Programs, 
Envifonmental  Protection  Agency,  401 
M^..  SW..  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  234,  Crystal  Mall  2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA,  (703) 
305-5259. 

SUPfiLBIKNTARV  MFORMATKM:  Under 
Solicitation  Number  D301 348M1 . 
Aptus,  Inc.  will  assist  OPP  to  incinerate 
approximately  400  formulas  of  pesticide 
products  containing  the  chemicals  2,4,5- 
T  or  2.4.5-TP.  To  safely  destroy 
products  that  contain  these  chemicals, 
Aptus,  Inc.  will  need  to  know  the  other 
inwedients. 

OPP  has  determined  that  the  contract 
herein  described  involves  work  that  is 
being  conducted  in  connection  with 
FIFRA  and  that  access  by  Aptus.  Inc.  to 
information  on  certain  pesticide 
products  containing  2,4,5-T  and  2,4,5- 
TP  is  necessary  for  the  performance  of 
this  contract.  Some  of  this  information 
may  be  entitled  to  confidential 
treatment.  The  information  has  been 
submitted  to  EPA  luider  sections  3. 4.  6, 
7,  and  17  of  FIFRA  and  under  sections 
408  and  409  of  the  FFDCA. 

In  accordance  with  the  requirements 
of  40  CFR  2.37(h)(3).  the  contract  with 
Aptus,  Inc.,  prohibits  use  of  the 
information  for  any  purpose  not 
specified  in  the  contract;  prohibits 
disclosure  of  the  information  in  any 
form  to  a  third  party  without  prior 
written  approval  from  the  Agency;  and 
requires  that  each  official  and  employee 
of  the  contractor  sign  an  agreement  to 
protect  the  information  firom 


unauthorized  release  and  to  handle  it  in 
accordance  with  the  FIFRA  Information 
Security  Manual.  In  addition,  Aptus, 
Inc.  is  required  to  submit  for  EPA 
approval  a  security  plan  under  which 
any  CBI  will  be  secured  and  protected 
against  unauthorized  release  or 
compromise.  No  information  will  be 
provided  to  this  contractor  until  the 
above  requirements  have  been  fully 
satisfied.  Records  of  information 
provided  to  this  contractor  will  be 
maintained  by  the  Project  Officer  for 
this  contract  in  OPP.  All  information 
supplied  to  Aptus.  Inc.  by  EPA  for  use 
in  connection  with  this  contract  will  be 
returned  to  EPA  when  Aptus.  Inc.  has 
completed  its  work. 

List  of  Subjects 

Environmental  protection.  Tranter  of 
data. 

Dated:  December  7. 1993.  ' 

Susan  H.  Wayland, 

Acting  Director.  Office  of  Pesticide  Progcaws. 

IFR  Doc.  93-30697  Filed  12-15-93;  8:45  ami 
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[OPP-ie01S4:  FRL-4749-21 

NCI  Information  Systems,  Inc.; 
Transfer  of  Data 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  to  certain 
persons  who  have  submitted 
information  to  EPA  in  connection  with 
pesticide  information  requirements 
imposed  under  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFllA) 
and  the  Federal  Food.  Drug,  and 
Cosmetic  Ad  (FFDCA).  NCI  Information 
Systems,  Inc.  (NQ)  has  been  awarded  a 
contract  to  perform  work  for  the  EPA 
Office  of  Pesticide  Programs  (OPP),  and 
will  be  provided  access  to  certain 
information  submitted  to  EPA  under 
FIFRA  and  the  FFDCA.  Some  of  this 
information  may  have  been  claimed  to 
be  confidential  business  information 
(CBI)  by  submitters.  This  information 
will  be  transferred  to  NQ  consistent 
with  the  requirements  of  40  CFR 
2.307(h)(3)  and  40  CFR  2.308(i)(2).  and 
will  enable  NCI  to  fulfill  the  obligations 
of  the  contract. 

DATES:  NQ  will  be  given  access  to  this 
information  no  sooner  than  December 
21. 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  BeWanda  B.  Alexander.  Program 
Management  and  Support  Division 
(7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 


M  SL.  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number 
Rm.  234,  Crystal  Mall  2, 1921  lefferson 
Davis  Highway,  Arlington,  VA,  (703) 
305-5259. 

SUPP1.EMENTARY  INFORMATION:  Under 
Contract  Number  68-D3-0088,  NQ  will 
assist  OPP  in  the  tracking  and 
preliminary  screening  of  label 
amendments  submitted  by  registrants  in 
response  to  the  Worker  Protection 
Standard  labeling  requirements,  fai 
conducting  the  preliminary  screening, 
NQ  may  be  required  to  have  access  to 
the  identity  of  the  solvents  in  a  product 
to  check  the  apropriateness  of  the 
personal  protective  equipment  listed  on 
a  proposed  label  against  chemical- 
resistance  categories  described  in 
Pesticide  Regulation  Notice  93.7.  This 
contract  involves  no  subcontractors. 

OPP  has  determined  that  the  contract 
herein  described  involves  work  that  is 
being  conducted  in  connection  with 
FIFRA  and  that  access  by  NQ  to 
information  on  all  pesticide  products  is 
necessary  for  the  performance  of  this 
contract.  Some  o*^  this  information  may 
be  entitled  to  confidential  treatment. 
The  information  has  been  submitted  to 
EPA  under  sections  3,  4, 6,  7,  and  17  of 
FIFRA  and  under  sections  408  and  409 
oftheFTTXIA. 

In  accordance  with  the  requirements 
of  40  CFR  2.37(h)(3),  the  contract  with 
NG,  prohibits  use  of  the  information  for 
any  purpose  not  specified  in  the 
contract;  prohibits  disclosure  of  the 
information  in  any  form  to  a  third  party 
without  prior  written  approval  firom  the 
Agency;  and  requires  that  each  official 
and  employee  of  the  contractor  sign  an 
agreement  to  protect  the  information 
firom  unauthorized  release  and  to  handle 
it  in  accordance  with  the  FIFRA 
Information  Security  Manual.  In 
addition,  NCI  is  required  to  submit  for 
EPA  approval  a  security  plan  under 
which  any  CBI  will  be  secured  and 
protected  against  imauthorized  release 
or  compromise.  No  information  will  be 
provided  to  this  contractor  until  the 
above  requirements  have  been  fully 
satisfied.  Records  of  information 
provided  to  this  contractor  will  be 
maintained  by  the  Project  Officer  for 
this  contract  in  OPP.  All  information 
supplied  to  NQ  by  EPA  for  use  in 
connection  with  this  contract  will  be 
returned  to  EPA  when  NQ  has 
completed  its  work. 

Listof  Subiects 

^vircmmental  protection.  Transfer  of 
data. 
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Dated:  Deterober  7. 1993. 

Susan  H.  Wayland, 

Acting  Director,  Office  of  Pesticide  Programs. 

(PR  Doc  93-30698  Filed  12-15-93;  8:45  am] 
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[FRL-4814-71 

Final  Maximum  Pressures  for  Rule- 
Authorized  Enhanced  Recovery 
Injection  WeHs  in  Michigan— Third 
Group  Fields 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  final  maximum 
injection  pressure  in  fields  with  rule- 
authorized  enhanced  recovery  injection 
wells  in  Michigan — third  group  fields. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency 
(USEPA  or  Agency)  today  is  issuing 
pressure  gradients  for  calculating  the 
maximum  allowable  liquid  injection 
pressure  for  rule-authorized  Class  11 
enhanced  recovery  injection  wells  in 
nine  Michigan  fields  currently  approved 
by  the  State  of  Michigan  for  enhanced 
recovery  operations.  Therefore,  as  of  the 
date  of  publication  of  this  notice, 
operators  of  rule-authorized  enhanced 
recovery  wells  in  the  nine  fields  must 
limit  their  liquid  injection  pressure  as 
directed  in  this  notice.  This  notice  now 
becomes  part  of  the  applicable 
Underground  Injection  Control  program 
for  the  State  of  Michigan,  administered 
by  Region  5  of  USEPA,  promulgated 
under  the  provisions  of  the  Safe 
Drinking  Water  Act. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  Saieh,  Underground  Injection 
Control  Section.  Water  Division,  (312) 
886-4240, 17th  floor  Metcalfe  Building 
(WD-17I),  77  West  Jackson  Boulevard. 
Chicago,  Illinois  60604-3590. 


8UPPt£MENTARY  INFORMATION: 

I.  Background 

Federal  regulations  at  40  CFR 
147.1154  stipulate  that  the  Regional 
Administrator  shall  establish  maximum 
injection  pressures  ("field  rules")  for 
rule-authorized  enhanced  recovery 
injection  wells  in  Michigan  fields,  after 
proper  notice  and  opportunity  for 
public  comment.  Notice  was  given  on 
October  26, 1993,  in  the  Federal 
Register  (58  FR  57598)  and  on 
November  1, 1993,  to  persons  on  a  state- 
wide mailing  list.  The  public  notice 
period  ended  December  1, 1993. 

II.  Final  Maximum  Pressures 

In  this  final  notice,  USEPA  is 
announcing  that  rule-authorized, 
enhanced  recovery,  injection  wells  in 
the  Michigan  fields  listed  in  Table  1, 
must  operate  below  a  maximum 
injection  pressure  for  liquids  calculated 
using  the  following  formula: 

Pm=(FPG  -  0.433  Sg)d 

where 

Pm=injection  pressure  at  the  wellhead  (psi) 

FPG=&'acture  pressure  gradient  from  Table  1 

(psi/fl) 
Sg=specific  gravity  of  the  injection  fluid 

(dimensionless) 
d=depth  to  top  of  injection  zone  (ft) 

III.  Alternative  Maximum  Pressures 

If  an  owner  or  operator  wishes  to 
inject  at  a  pressure  higher  than  that 
calculated  using  the  above  formula,  he 
or  she  may  submit  a  request  that  the 
USEPA  establish  an  alternative 
maximum  pressure  for  a  particular  field 
and  formation.  This  request  may  result 
in  permission  to  inject  at  higher 
pressures  if  the  operator  can 
demonstrate  to  the  satisfaction  of  the 
Agency  that  the  desired  injection 
pressure  will  not  fi-acture  the  confining 
layer  adjacent  to  the  lowermost 
Underground  Source  of  Drinking  Water 
(USDW)  and  that  there  will  be  no 
migration  of  fluids  into  a  USDW.  The 


Agency  may  grant  such  a  request  after 
notice  and  opportunity  for  public 
comment,  according  to  the  provisions  of 
40  CFR  part  124. 

If  a  request  for  an  Alternative 
Maximum  Pressure  is  denied,  the  owner 
or  operator  may  apply  for  a  UIC  permit 
under  40  CFR  144.25(c).  The  final 
permit  decision,  including  permit 
conditions  which  the  owner  or  operator 
considers  to  be  inappropriate,  may  be 
subject  to  administrative  review 
pursuant  to  40  CFR  124.19.  To  be  added 
to  a  mailing  list  to  receive  notice  of 
Agency  decisions  in  Michigan  regarding 
Alternative  Maximum  Pressures  or  Class 
IIR  permits,  contact  USEPA,  Region  5 
Underground  Injection  Control  Section 
at  the  address  given  above. 

rv.  Notice  to  Owners  and  Operators 

Concurrent  with  publication  of  this 
notice,  USEPA  is  sending  certified 
written  notices  to  owners  and  operators 
of  wells  in  affected  fields  informing 
them  of  the  applicable  formula  to  be 
used  in  determining  the  maximum 
allowable  liquid  injection  pressure. 
After  receipt  of  this  notice,  owners  and 
operators  who  exceed  the  injection 
pressure  established  under  the  formula 
or  the  alternative  maximum  pressure 
approved  by  USEPA  will  be  considered 
in  violation  of  40  CFR  147.1154(a),  and 
may  be  subject  to  enforcement  action, 
including  the  assessment  of  civil 
penalties  and  the  issuance  of 
compliance  orders.  If  an  owner  or 
operator  does  not  receive  a  certified 
written  notice  from  USEPA  within 
thirty  (30)  days  of  the  date  of  this  notice, 
he  or  she  should  immediately  contact 
USEPA,  Region  5  at  the  telephone 
number  given  above,  to  avoid  the 
possibility  of  violating  UIC  regulations. 

Dated;  December  6. 1993. 
Dale  S.  Bryson, 

Director,  Water  Division,  Region  5,  U.S. 
Environmental  Protection  Agency. 


Table  1  .—Fracture  Pressure  Gradient  Values 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  93-1482] 

Comments  Invilad  On  Hawafl  Public 
Safety  Plan  Amendment 

December  9, 1993. 

On  June  2. 1993,  the  Commission 
accepted  the  Public  Safety  Plan  f<»' 
Hawaii  (Region  11).  On  November  23, 
1993,  Region  11  submitted  a  proposed 
amendmeDt  to  its  plan  that  would  revise 
the  current  channel  allotments.  Because 
the  proposed  amendment  is  a  major 
change  to  the  Region  11  plan,  the 
Commission  is  soliciting  comments 
from  the  public  before  taking  action. 
(See  Report  and  Order.  General  Docket 
No.  87-112.  3  FCC  Red  905  (1987).  at 
paragraph  57.) 

Interested  parties  may  Ale  comments 
to  the  proposed  amendment  on  or  before 
January  18. 1994  and  reply  comments 
on  or  before  February  2. 1994. 
Commenters  should  send  an  odginal 
and  five  copies  of  comments  to  the 
Secretary.  Federal  Communications 
Commission.  Washingtoa.  DC  20554 
and  should  clearly  identify  them  as 
submissions  to  PR  Docket  93-80  Hawaii 
Public  Safety  Region  11. 

Questions  regarding  this  public  notice 
may  be  directed  to  Betty  Woolford. 
Private  Radio  Bureau,  (202)  632-6497  or 
Ray  LaForge.  Oflica  of  Engineering  and 
Technology,  (202)  653-8112. 

Federal  GommunicatioiM  Canuniuioa. 

William  F.  Catoo, 

Acting  Secretary. 

(PR  Doc  93-30684  Filed  12-15-93;  8.-45  mm] 
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[DA  93-1481] 

Comments  Invited  on  Washington,  DC 
Metropolitan  Area  Public  Safety  Plan 
Amendment 

December  9. 1993. 

On  March  26, 1990.  the  Commission 
accepted  the  Public  Safety  Plan  for  the 
Washington,  DC  Metropolitan  area 
(Region  20).  On  November  24, 1993. 
Re^on  20  submitted  a  proposed 
amendment  to  its  plan  to  give  the 
Regional  Plan  Review  Committee 
authority  to  reai!cx:ate  its  13 
intraregional  interoperability  channels, 
except  channel  792,  to  general  pool 
assignment.  The  flexibility  to  include 
these  frequencies  in  the  general  pool 
assignment  may  allow  a  greater  number 
of  current  and  future  application 


requests  to  be  met  Because  the 
proposed  amendment  is  a  major  change 
to  the  Region  20  plan,  the  Commission 
is  soliciting  comments  from  the  public 
before  taking  action.  (See  Report  and 
Order,  General  Docket  No.  87-112.  3 
FCC  Red  905  (1987),  at  paragraph  57.) 

Interested  parties  may  file  comments 
to  the  proposed  amendment  on  or  before 
January  18, 1994  and  reply  comments 
on  or  before  Febmary  2, 1994. 
Commenters  should  send  an  original 
and  five  copies  of  comments  to  the 
Secretary,  Federal  Communications 
Commission,  Washington,  DC  20554 
and  should  clearly  identify  them  as 
submissions  to  Gen.  Docket  90-7 
Washington,  DC  Metropolitan  Area- 
Public  Safety  Region  20. 

Questions  regarding  this  public  notice 
may  be  directed  to  Betty  Woolford. 
Private  Radio  Bureau,  (202)  632-6497  or 
Ray  LaForge,  Office  of  Engineering  and 
Technology,  (202)  653-8112. 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

IFR  Doc  93-30685  Filed  12-15-93;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Formation  of,  Acquisition  by,  or 
Merger  of  Bank  Holding  Companies; 
Donald  L  Sturm 

The  company  listed  in  this  notice  has 

applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  §  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.24)  to 
become  a  bank  holding  company  m-  to 
acquire  a  bank  or  baitk  holding       j 
company.  The  factors  that  are 
considered  in  acting  on  the  applicationR 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C  1842(c)). 

The  application  is  available  for 
inmiediate  inspection  at  the  Federal 
Rsserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  speciBcally  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing. 

Comments  regarding  this  application 
must  be  received  not  later  than 
December  27, 1993. 


A.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
Gty,  Missouri  64198. 

I.  Donald  L  Stutw,  Omaha.  Nebraska; 
to  acquire  100  percent  of  the  voting 
shares  of  Country  Hill  Bank,  Lenexa, 
Kansas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  14, 1994. 
Jennifier  ).  Johnson. 
Associate  Secretary  of  the  Board. 
IFR  Doc.  93-30882  Filed  12-15-93;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 
[FUe  No.  Ml  Oisq 

Alvey  Holdings,  Inc.,  et  al.;  Proposed 
Consent  Agreement  WHh  Analysis  To 
Aid  Public  Commsnt 

agency:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  Federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  require, 
among  other  things,  a  Missouri-based 
corporation  and  its  subsidiary  to  divest, 
to  a  Commission-approved  buyer,  its 
own  horizontal  carousel  business  within 
six  months  of  acquiring  White  Storage  & 
Retrieval  Systems.  Inc..  or  else  agree  to 
have  a  Commission-appointed  trustee 
complete  the  divestiture.  In  addition, 
the  respondents  would  be  required  to 
comply  with  all  the  terms  of  a  Hold 
Separate  Agreement,  and  would  be 
prohibited,  for  a  period  of  ten  years, 
frt)m  acquiring,  without  prior 
Commission  approval,  airy  interest  In 
any  entity  engaged  in  the  manufacture 
or  sale  of  horizontal  carousels  in  the 
United  States  within  the  previous  two 
years. 

DATES:  Comments  must  be  received  on 
or  before  February  14, 1994. 

ADDRESSES:  Comments  should  be 
directed  to;  FTC/Office  of  the  Secretary, 
room  159, 6th  St.  and  Pa.  Ave..  NW., 
Washington.  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 
M.  Howard  Morse.  rrC/S-3304, 
Washington,  DC  20580.  (202)  326-2949. 
SUPtn^MENTARY  INFORMATION:  Pursuant 
to  section  6{f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721, 15  U.S,C 
46  and  §  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  Bled  with 
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and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
$4.9(D](6)(ii)  of  the  Conunission's  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order 

Id  the  Matter  of  Alvey  Holdings,  Inc.,  a 
corporation,  and  Alvey,  Inc.,  a  corporation. 

The  Federal  Trade  Commission 
("Commission")  having  initiated  an 
investigation  of  the  proposed 
acquisition  by  Alvey,  Inc.,  a  wholly- 
owned  subsidiary  of  Alvey  Holdings, 
Inc.  (collectively  "Alvey"  or  "proposed 
respondents"),  of  the  stock  of  White 
Storage  &  Retrieval  Systems,  Inc. 
("White"),  a  New  Jersey  corporation, 
and  it  now  appearing  that  the  proposed 
respondents  are  willing  to  enter  into  an 
Agreement  Containing  Consent  Order 
("Agreement")  to  divest  certain  assets, 
end  to  provide  for  certain  other  relief, 

It  is  nereby  agreed  by  and  between 
Alvey,  by  its  duly  authorized  officers 
and  its  attorneys,  and  counsel  for  the 
Commission  that: 

1.  Proposed  respondent  Alvey 
Holdings,  Inc.  is  a  corporation  duly 
o.'ganized,  existing,  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
State  of  Delaware. 

2.  Proposed  respondent  Alvey,  Inc.  is 
a  corporation  which  is  a  wholly-owned 
subsidiary  of  Alvey  Holdings,  Inc.,  and 
is  a  corporation  duly  organized, 
existing,  and  doing  business  under  and 
by  virtue  of  the  laws  of  the  State  of 
Missouri.  Both  Alvey  Holdings,  Inc.  and 
Alvey,  Inc.  have  their  principal  places 
of  business  located  at  9301  Olive 
Boulevard,  St.  Louis,  Missouri  63137. 

3.  White  Storage  k  Retrieval  Systems, 
Inc.,  is  a  corporation  organized,  existing, 
and  doing  business  under  and  by  virtue 
of  the  laws  of  the  State  of  New  Jersey, 
with  its  prindpal  place  of  business 
located  at  30  Boright  Avenue, 
Kenilworth,  New  Jersey  07033. 

4.  Proposed  respondents  admit  all  of 
the  jurisdictional  facts  set  forth  in  the 
draft  Complaint  here  attached. 

5.  Proposed  respondents  waive: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
(Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusion  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  Order  entered  pursuant  to 
this  Agreement;  and 

(d)  Any  claim  under  the  Equal  Access 
to  Justice  Act. 


6.  This  Agreement  shall  not  become 
part  of  the  public  record  of  the 
proceedings  imless  and  until  it  is 
accepted  by  the  Commission.  If  this 
Agreement  is  accepted  by  the 
Commission  it,  together  with  the  draft 
Complaint  contemplated  thereby,  will 
be  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days  and 
information  in  respect  thereto  publicly 
released.  The  Commission  thereafter 
may  either  withdraw  its  acceptance  of 
this  Agreement  and  so  notify  the 
proposed  respondents,  in  which  event  it 
will  take  sucn  actions  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
Complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision  in  disposition  of  the 


7.  This  Agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondents 
that  the  law  has  been  violated  as  alleged 
in  the  draft  Complaint  here  attached,  or 
that  the  facts  as  alleged  in  the  draft 
Complaint,  other  than  jurisdictional 
facts,  are  true. 

8.  This  Agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondents:  (1)  Issue  its  Complaint 
corresponding  in  form  and  substance  to 
the  draft  Complaint  here  attached  and 
its  decision  containing  the  following 
Order  to  divest  and  cease  and  desist; 
and  (2)  make  information  public  with 
respect  thereto.  When  so  entered,  the 
Order  shall  have  the  same  force  and 
effect  and  may  be  altered,  modified,  or 
set  aside  in  the  same  manner  and  within 
the  same  timejprovided  by  statute  for 
other  orders.  The  Order  shall  become 
final  upon  service.  Delivery  by  the 
United  States  Postal  Service  of  the 
Complaint  and  decision  containing  the 
agreed-to  Order  to  proposed 
respondents'  address  as  stated  in  this 
Agreement  shall  constitute  service. 
Proposed  respondents  waive  any  right 
they  may  have  to  any  other  manner  of 
service.  The  Complaint  may  be  used  in 
construing  the  terms  of  the  Order,  and 
no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  Order  or  the  Agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  Order. 

9.  Proposed  respondents  have  read 
the  proposed  Complaint  and  Order 
contemplated  hereby.  They  xmderstand 
that  once  the  Order  has  been  issued, 
they  will  be  required  to  file  one  or  more 
compliance  reports  showing  they  have 
fully  comphed  with  the  Order.  I^oposed 


respondents  further  understand  that 
they  may  be  liable  for  dvil  penalties  in 
the  amount  provided  by  law  for  each 
violation  of  the  Order  after  it  becomes 
final. 

Order 


It  is  ordered  that.  As  used  in  this 
Order,  the  following  definitions  shall 
apply: 

A.  "Alvey"  means  collectively  Alvey 
Holdings,  Inc.,  a  Delaware  corporation, 
and  Alvev,  Inc.,  a  Missouri  corporation, 
their  predecessors,  successors  and 
assigns,  divisions,  subsidiaries, 
affiliates,  companies,  groups, 
partnerships,  and  joint  ventures  that 
they  control,  directly  or  indirectly,  and 
their  directors,  officers,  employees, 
agents  and  representatives,  and  their 
successors  and  assigns. 

B.  "Buschman"  means  The  Buschman 
Company,  a  Delaware  corporation,  and 
a  wholly-owned  subsidiary  of  Alvey, 
Inc.,  and  Buschman's  predecessors, 
successors  and  assigns,  divisions, 
subsidiaries,  affiliates,  companies, 
groups,  partnerships,  and  joint  ventures 
that  Buschman  controls,  directly  or 
indirectly,  and  their  directors,  officers, 
employees,  agents  and  representatives, 
and  their  respective  successors  and 
assigns. 

C.  "Diamond"  means  the  Diamond 
Machinery  Division  of  Buschman 
headquartered  in  Lewiston,  Maine,  and 
specifically  includes  all  assets  used  in 
or  relating  to  the  business  of  horizontal 
carousels  of  Alvey,  without  regard  to 
title  ovsmership  of  such  assets,  including 
the  manufactiiring,  production, 
marketing,  warehousing,  distribution, 
and  research  and  development  faciUties, 
and  all  other  assets,  properties, 
interests,  business  and  goodwill,  rights 
and  privileges,  tangible  and  intangible, 
related  thereto,  including,  without 
limitation,  the  following  assets 
attributable  to  or  used  by  Diamond: 

(1)  All  machinery,  fixtures, 
equipment,  vehicles,  furniture,  tools 
and  all  other  tangible  personal  property; 

(2)  All  customer  lists,  vendor  Usts, 
catalogs,  sales  promotion  Uterature, 
advertising  materials,  management 
information  systems,  and  software; 

(3)  Technical  information,  intellectual 
property  rights,  trademarks  and  trade 
names  other  than  any  trademark  or  trade 
name  which  includes  in  any  form  the 
name  "Buschman,"  patents,  inventions, 
trade  secrets,  technology,  know-how, 
specifications,  designs,  drawings, 
processes  and  quality  control  data; 

(4)  Inventory; 

(5)  Accounts  and  notes  receivable; 

(6)  All  right,  title  and  interest  in  and 
to  owned  or  leased  real  property, 
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together  with  appurtenances,  license 
and  permits; 

(7)  All  right,  title  and  interest  in  and, 
to  the  contracts  entered  into  in  the 
ordinary  course  of  business  with 
customers  (together  with  associated  bid 
and  performance  bonds),  suppliers, 
sales  representatives,  disthbutors, 
agents,  personal  property  lessors, 
personal  property  lessees,  licensors, 
licensees,  consignors  and  consignees; 

(8)  All  rights  under  warranties  and 
guarantees,  express  or  implied; 

(9)  All  books,  records  and  files; 

(10)  All  items  of  prepaid  expenses; 

(11)  All  known  and  unknown, 
liquidated  or  unliquidated,  contingent 
or  fixed,  rights  or  causes  of  action  which 
Diamond  has  or  may  have  against  any 
third  party  and  all  such  rights  which 
Diamond  has  or  may  have  in  or  to  any 
asset;  and 

(12)  All  customer  (except  Buschman 
Europe  A/S)  agreements  or 
understandings,  whether  formal  or 
informal,  and  all  customer  records  and 
files. 

D.  "White"  means  White  Storage  & 
Retrieval  Systems,  Inc.,  a  New  Jersey 

,C0rporation. 

E.  "Acquisition"  means  the  stock 
acquisition  of  White  by  Alvey  from 
Donald ).  Weiss,  as  referenced  in 
Commission  Premerger  Report  Number 
93-1624. 

F.  "Commission"  means  the  Federal 
Trade  Commission. 

G.  "Horizontal  Carousels"  means 
continuous  loop,  horizontally  revolving 
devices  for  materials  handling  and 
storage,  and  generally  consisting  of 
drive  mechanisms,  power  sources, 
controls,  related  software,  and 
automatic  load/unload  devices. 

n 

It  is  further  ordered  that,  Alvey  shall 
comply  with  all  the  terms  of  the  Hold 
Separate  Agreement  attached  hereto  as 
Appendix  A  and  made  a  part  of  this 
Oraer.  The  Hold  Separate  Agreement 
shall  continue  in  e^ect  until  such  time 
as  Alvey  or  the  trustee  has 
accomplished  the  divestiture  required 
by  Paragraphs  IV  and  V  of  this  Order  or 
until  such  time  as  the  Hold  Separate 
Agreement  provides. 

m 

It  is  further  ordered  that,  Pending 
divestiture  of  Diamond,  Alvey  shall  take 
such  action  as  is  necessary  to  maintain 
the  viability  and  marketability  of 
Diamond,  and  shall  not  cause  or  permit 
the  destruction,  removal,  wasting, 
deterioration  or  impairment  of 
Diamond,  except  in  the  ordinary  course 
of  business  that  does  not  affiect  the 


viability  and  marketability  of  Diamond, 
ordinary  wear  and  tear  expected. 

IV 

It  is  further  ordered  that.  Within  six 
(6)  months  after  the  date  that  this  Order 
becomes  final,  Alvey  shall  divest, 
absolutely  and  in  good  faith.  Diamond. 
The  divestiture  shall  be  made  only  in  a 
manner  that  receives  the  prior  approval 
of  the  Commission  and  only  to  an 
acquirer  that  receives  the  prior  approval 
of  the  Commission.  The  purpose  of  the 
divestiture  is  to  ensure  the  continuation 
of  the  assets  as  an  ongoing  viable 
business  engaged  in  the  manufacture 
and  sale  of  horizontal  carousels,  to 
maintain  Diamond  as  an  independent 
competitor  in  the  horizontal  carousel 
business,  and  to  remedy  the  lessening  of 
competition  resulting  from  the 
Acquisition  as  alleged  in  the 
Commission's  Complaint.  #. 


/( is  further  ordered  that: 

A.  If  Alvey  has  not  fully  complied, 
absolutely  and  in  good  faith,  with 
Paragraph  IV  of  this  Order  within  the 
time  period  provided  in  such  Paragraph, 
Alvey  shall  consent  to  the  appointment 
by  the  Commission  of  a  trustee  to  divest 
Diamond.  In  the  event  the  Commission 
or  the  Attorney  General  brings  an  action 
pursuant  to  section  5(1)  of  the  Federal 
Trade  Commission  Act,  15  U.S.C.  45(/), 
or  any  other  statute  enforced  by  the 
Commission,  Alvey  shall  similarly 
consent  to  the  appointment  of  a  trustee 
in  such  action.  Neither  the  appointment 
of  a  trustee  nor  a  decision  not  to  appoint 
a  trustee  under  this  Paragraph  shall 
preclude  the  Commission  or  the 
Attorney  General  from  seeking  ciVil 
penalties  or  any  other  relief  available  to 
it,  including  a  court-appointed  trustee, 
pursuant  to  section  (/)  of  the  Federal 
Trade  Commission  Act,  or  any  other 
statute  enforced  by  the  Commission,  for 
any  failure  by  Alvey  to  comply  with  this 
Order. 

B.  If  a  trustee  is  appointed  by  the 
Commission  or  a  court  pursuant  to 
Paragraph  V.A.  or  this  Order,  Alvey 
shall  consent  to  the  following  terms  and 
conditions  regarding  the  trustee's 
powers,  duties,  authorities,  and 
responsibilities: 

(1)  The  Commission  shall  select  the 
trustee,  subject  to  the  consent  of  Alvey, 
which  consent  shall  not  be 
unreasonably  withheld.  The  trustee 
shall  be  a  person  with  experience  and 
expertise  in  acquisitions  and 
divestitures.  If  Alvey  has  not  opposed 
the  selection  of  a  proposed  trustee 
within  fifteen  (15)  days  after  notice  by 
the  Commission's  staff  to  Alvey  of  the 
identity  of  the  proposed  trustee,  Alvey 


shall  be  deemed  to  have  consented  to 
the  selection  of  the  proposed  trustee. 

(2)  Subject  to  the  prior  approval  of  the 
Commission,  the  trustee  shall  have  the 
exclusive  power  and  authority  to  divest 
Diamond,  and  to  make  any  further 
arrangements  that  may  be  reasonably 
necessary  to  maintain  the  viability  and 
competitiveness  of  Diamond's  business. 

(3)  The  trustee  shall  have  twelve  (12) 
months  from  the  date  the  Commission 
approves  the  trust  agreement  described 
in  Paragraph  V.B(8)  to  accomplish  the 
divestiture.  If,  however,  at  the  end  of  the 
twelve-month  period,  the  trustee  has 
submitted  a  plan  of  divestiture  or 
believes  that  the  divestiture  can  be 
accomplished  within  a  reasonable  time, 
the  divestiture  period  may  be  extended 
by  the  Commission  or,  in  the  case  of  a 
court-appointed  trustee,  by  the  court, 
provided,  however,  the  Commission 
may  only  extend  the  trustee's 
divestiture  period  two  (2)  times  for  such 
reasonable  time  as  the  trustee  may 
request,  not  to  exceed  one  (1)  additional 
year. 

(4)  The  trustee  shall  have  full  and 
complete  access  to  the.personnel,  books, 
records,  and  facilities  related  to 
Diamond,  or  to  any  other  relevant 
information,  as  the  trustee  may  request. 
Alvey  shall  develop  such  fmancial  or 
other  information  as  such  trustee  may 
request  and  shall  cooperate  with  any 
request  of  the  trustee.  Alvey  shall  take 
no  action  to  interface  with  or  impede 
the  trustee's  accomplishment  of  the 
divestiture.  Any  delays  in  the 
divestiture  caused  by  Alvey  shall  extend 
the  time  for  divestiture  under  Paragraph 
V.B(3)  in  an  amount  equal  to  the  delay, 
as  determined  by  the  Commission  or,  for 
a  court-appointed  trustee,  by  the  court. 

(5)  Subject  to  Alvey's  absolute  and 
unconditional  obligation  to  divest  at  no 
minimum  price,  and  the  purpose  of  the 
divestiture  as  stated  in  Paragraph  IV  of 
this  Order,  the  trustee  shall  use  his  or 
her  best  efforts  to  negotiate  the  most 
favorable  price  and  terms  available  for 
the  divestiture.  The  divestiture  shall  be 
made  in  the  manner  set  out  in  Paragraph 
IV  of  this  Order,  provided,  however, 
that  it  the  trustee  receives  bona  fide 
offers  from  more  than  one  acquiring 
entity,  and  if  the  Commission 
determines  to  approve  more  than  one 
such  acquiring  entity,  the  trustee  shall 
divest  to  the  acquiring  entity  or  entities 
selected  by  Alvey  from  among  those 
approved  by  the  Commission. 

(6)  The  trustee  shall  serve,  without 
bond  or  other  security,  at  the  cost  and 
expense  of  Alvey,  on  such  reasonable 
and  customary  terms  and  conditions  as 
the  Commission  or,  in  the  case  of  a 

'court-appointed  trustee,  the  court,  may 
set.  The  trustee  shall  have  authority  to 
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employ,  at  the  cost  and  expense  of 
Alvey,  such  consultants,  accoxmtants, 
attorneys,  investment  bankers,  business 
brokers,  appraisers,  and  other 
representatives  and  assistants  as  are 
reasonablv  necessary  to  carry  out  the 
trustee's  duties  and  responsibilities.  The 
trustee  shall  account  to  Alvey  for  all 
monies  derived  from  the  divestiture  and 
all  expenses  incurred.  After  approval  by 
the  Commission  and,  in  the  case  of  a 
court-appointed  trustee,  by  the  court,  of 
the  accoimt  of  the  trustee,  including  fees 
for  his  or  her  services,  all  remaining 
monies  shall  be  paid  at  the  direction  of 
Alvey  and  the  trustee's  power  shall  be 
terminated.  The  trustee's  compensation 
shall  be  based  in  significant  part  on  a 
commission  arrangement  contingent  on 
the  trustee's  divesting  Diamond. 

(7)  Alvey  shall  indemnify  the  trustee 
and  hold  the  trustee  harmless  against 
any  losses,  claims,  damages,  liabilities, 
or  expenses  arising  out  of,  or  in 
connection  with,  the  performance  of  the 
trusteeship,  including  all  reasonable 
fees  of  counsel  and  other  expenses 
incurred  in  connection  with  the 
preparation  for,  or  defense  of  any  claim, 
whether  or  not  resulting  in  any  liability, 
except  to  the  extent  that  such  liabilities, 
losses,  damages,  claims,  or  expenses 
result  from  misfeasance,  negligence, 
willful  or  wanton  acts,  or  bad  faith  by 
the  trustee. 

(8)  Within  ten  (10)  days  after 
appointment  of  the  trustee,  and  subject 
to  the  prior  approval  of  the  Commission 
and,  in  the  case  of  a  court-appointed 
trustee,  of  the  court,  Alvey  shall  execute 
a  trust  agreement  that  transfers  to  the 
trustee  all  rights  and  powers  necessary 
to  permit  the  trustee  to  effect  the 
divestiture  required  by  this  Order. 

(9)  If  the  trustee  ceases  to  act  or  fails 
to  act  diligently,  a  substitute  trustee 
shall  be  appointed  in  the  same  manner 
as  provided  in  Paragraph  V.A.  of  this 
Order. 

(10)  The  Commission  or,  in  the  case 
of  a  court-appointed  trustee,  the  court 
may  on  its  own  initiative  or  at  the 
request  of  the  trustee  issue  such 
additional  orders  or  directions  as  may 
be  necessary  or  appropriate  to 
accomplish  the  divestiture  required  by 
this  Order. 

(11)  The  trustee  shall  have  no 
obligation  or  authority  to  operate  or 
maintain  Diamond. 

(12)  The  trustee  shall  report  in  writing 
to  Alvey  and  to  the  Commission  every 
sixty  (60)  days  concerning  the  trustee's 
efforts  to  accomplish  divestiture. 

VI 

It  is  further  ordared  that.  Within  sixty 
(60)  days  after  the  date  this  Order 
becomes  final  and  every  sixty  (60)  days 


thereafter  until  Alvey  has  fully 
complied  with  the  provisions  of 
Paragraphs  II,  m,  IV  aad  V  of  this  Order, 
Alvey  shall  submit  to  the  Commission  a 
verified  written  report  setting  forth  in 
detail  the  manner  and  form  in  which  it 
intends  to  comply,  is  complying,  or  has 
complied  with  those  provisions.  Alvey 
shall  include  in  its  compliance  reports, 
among  other  things  that  are  required 
from  time  to  time,  a  full  description  of 
all  substantive  contacts  or  negotiations 
for  the  divestiture,  including  the 
identity  of  all  parties  contacted.  Alvey 
also  shall  include  in  its  compliance 
reports  copies  of  all  written 
communications  to  and  from  such 
parties,  all  internal  memoranda,  and  all 
reports  and  recommendations 
concerning  divestiture. 

VU 

It  is  further  ordered  that.  For  a  period 
of  ten  (10)  years  from  the  date  on  which 
this  Order  becomes  final,  Alvey  shall 
not,  without  the  prior  approval  of  the 
Commission,  directly  or  indirectly, 
through  subsidiaries,  partnerships,  or 
otherwise: 

A.  Acquire  any  stock,  share  capital, 
equity  or  other  interest  in  any  concern, 
corporate  or  noncorporate,  then  engaged 
in,  or  within  the  two  years  prior  to  such 
acquisition  engaged  in,  the  manufacture 
or  sale  of  horizontal  carousels  in  the 
United  States. 

B.  Except  in  the  ordinary  course  of 
business,  acquire  any  assets  used  for,  or 
previously  used  for  (and  still  suitable 
for  use  for)  the  manufacture  of 
horizontal  carousels  from  any  concern, 
corporate  or  non-corporate,  then 
engaged  in,  or  within  the  two  years 
prior  to  such  acquisition  engaged  in,  the 
manufacture  or  sale  of  horizontal 
carousels  in  the  United  States. 

On  the  anniversary  of  the  date  on 
which  this  Order  becomes  final,  and  on 
every  anniversary  thereafter  for  the 
following  nine  (9)  years,  Alvey  shall  file 
with  the  Commission  a  verified  written 
report  of  its  compliance  with  this 
Paragraph  of  this  Order. 

VIII 

It  is  further  ordered  that.  For  the 
purposes  of  determining  or  securing 
compliance  with  this  Order,  and  subject 
to  any  legally  recognized  privilege, 
upon  written  request  and  on  reasonable 
notice  to  Alvey,  Alvey  shall  permit  any 
duly  authorized  representatives  of  the 
Commission: 

A.  Access,  during  office  hours  and  in 
the  presence  of  coimsel,  to  inspect  and 
copy  all  books,  ledgers,  accounts, 
correspondence,  memoranda  and  other 
records  and  documents  in  the 
possession  or  imder  the  control  of  Alvey 


relating  to  any  matters  contained  in  this 
Order;  and 

B.  Upon  five  (5)  days  notice  to  Alvey, 
and  without  re^raint  or  interference 
from  Alvey,  to  interview  officers  or 
employees  of  Alvey,  who  may  have 
counsel  present,  regarding  such  matters. 

DC 

It  is  further  orde-ed  that,  Alvey  shall 
notify  the  Commission  at  least  thirty 
(30)  days  prior  to  any  change  in  Alvey 
that  may  affect  compliance  obligations 
arising  out  of  this  Order  such  as 
dissolution,  assignment,  or  sale 
resulting  in  the  emergence  of  a 
successor,  the  creation  or  dissolution  of 
subsidiaries,  or  any  other  change. 

Agreement  To  HoM  Separate 

This  Agreement  to  Hold  Separate  (the 
"Agreement")  is  by  and  between  Alvey 
Holdings,  Inc.,  a  corporation  organized 
and  existing  under  the  laws  of  Uie  State 
of  Delaware,  and  Alvey,  Inc.,  a 
corporation  organized  and  existing 
under  the  laws  of  the  State  of  Missouri 
(collectively  "Alvey").  both  with  their 
principal  offices  and  places  of  business 
located  at  9301  Olive  Boulevard.  St. 
Louis,  Missouri  63137,  and  the  Federal 
Trade  Commission  (the  "Commission"), 
an  independent  agency  of  the  United 
States  Government,  established  under 
the  Federal  Trade  Commission  Act  of 
1914, 15  U.S.C.  41,  etseq.  (collectively, 
the  "Parties"). 

Premises 

Whereas,  on  August  6, 1993,  Alvey 
entered  into  a  Stock  Purchase 
Agreement  in  which  Alvey  agreed  to 
purchase  from  Donald  J.  Weiss  100%  of 
the  voting  securities  of  White  Storage  k 
Retrieval  Systems,  Inc.  ("White"),  a 
New  Jersey  corporation  (hereinafter  the 
"Acguisition");  and 

Wnereas,  Alvey  and  White  both  own 
and  operate  facilities  in  the  United 
States  for  the  manufacture  and  sale  of 
horizontal  carousels;  and 

Whereas,  the  Commission  is  now 
investigating  the  Acquisition  to 
determine  if  it  would  violate  any  of  the 
Ktfltutes  enforced  by  the  Commission; 
anu 

Whereas,  if  the  Commission  accepts 
the  attached  Agreement  Containing 
Consent  Order  ("Consent  Order"),  the 
Commission  must  place  it  on  the  public 
record  for  a  period  of  at  least  sixty  (60) 
days  and  may  subsequently  withdraw 
such  acceptance  pursuant  to  the 
provisions  q/  §  2.34  of  the  Commission's 
Rules;  and 

Whereas,  the  Commission  is 
concerned  that  if  an  understanding  is 
not  reached,  preserving  the  status  quo 
ante  with  respect  to  the  horizontal 
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carousel  manufacturing  facilities  owned 
by  Alvey  during  the  period  prior  to  the 
final  acceptance  of  the  Consent  Order  by 
the  Commission  (after  the  60-day  public 
notice  period),  divestiture  resulting 
from  any  proceeding  challenging  the 
legality  of  the  Acquisition  might  not  be 
possible,  or  might  be  less  than  an 
effective  remedy;  and 

Whereas,  the  Commission  is 
concerned  that  if  the  Acquisition  is 
consummated,  it  will  be  necessary  to 
preserve  the  Commission's  ability  to 
require  the  divestiture  of  the  Diamond 
Machinery  Division  ("Diamond")  of 
Alvey's  The  Buschman  Company 
("Buschman")  subsidiary  as  described 
in  Paragraph  I  of  the  Consent  Order  and 
the  Commission's  right  to  seek  to  restore 
Diamond  as  a  viable  competitor  in  the 
horizontal  carousel  business  in  the 
United  States;  and 

Whereas,  the  purpose  of  this 
Agreement  and  the  Consent  Order  is  to: 

(i)  Preserve  Diamond  as  an 
independent  business  pending  its 
divestiture  as  an  ongoing  enterprise, 

(ii)  Remedy  any  anticompetitive 
effects  of  the  Acquisition,  and 

(iii)  Preserve  Diamond  as  an  ongoing 
entity  engaged  in  the  horizontal 
carousel  business  in  the  United  States  in 
the  event  that  divestiture  is  not 
achieved;  and 

Whereas,  Alvey's  entering  into  this 
Agreement  shall  in  no  way  be  construed 
as  an  admission  by  Alvey  that  the 
Acquisition  is  illegal;  and 

Whereas,  Alvey  understands  that  no 
act  or  transaction  contemplated  by  this 
Agreement  shall  be  deemed  immune  or 
exempt  from  the  provisions  of  the 
antitrust  laws  or  the  Federal  Trade 
Commission  Act  by  reason  of  anything 
contained  in  this  Agreement; 

Now,  therefore,  the  Parties  agree, 
upon  understanding  that  the 
Commission  has  determined  that  it  has 
reason  to  believe  the  acquisition  may 
substantially  lessen  competition,  and  in 
consideration  of  the  Commission's 
agreement  that,  unless  the  Commission 
determines  to  reject  the  Consent  Order, 
it  will  not  seek  further  relief  from  Alvey 
with  respect  to  effects  of  the  Acquisition 
on  horizontal  carousel  manufacturing 
and  sales  in  the  United  States,  except 
that  the  Commission  may  exercise  any 
and  all  rights  to  enforce  this  Agreement 
and  the  Consent  Order  to  whidi  it  is 
annexed  and  made  a  part  thereof,  and, 
in  the  event  the  required  divestiture  is 
not  accompUshed,  to  seek  divestiture  of 
Diamond  pursuant  to  the  Consent 
Agreement,  and  other  relief,  as  follows: 

1.  Alvey  agrees  to  execute  and  be 
bound  by  the  attached  Consent  Order. 

2.  Alvey  agrees  that  from  the  date  this 
Agreement  is  accepted  until  the  first  of 


the  dates  listed  in  subparagraphs  2.a- 
2.C,  hereof,  it  will  comply  with  the 
provisions  of  paragraph  3  of  this 
Agreement: 

a.  Three  business  days  after  the 
Commission  withdraws  its  acceptance 
of  the  Consent  Order  pursuant  to  the 
provisions  of  §  2.34  of  the  Commission's 
Rules; 

b.  120  days  after  publication  in  the 
Federal  Register  of  the  Consent  Order, 
unless  by  that  date  the  Commission  has 
finally  accepted  such  Order;  or 

c.  The  day  after  the  divestiture 
required  by  the  Consent  Order  have 
been  completed. 

3.  Alvey  will  hold  Diamond,  as  it  is 
to  be  reconstituted  in  accordance  with 
this  Agreement,  separate  and  apart  on 
the  following  terms  and  conditions: 

a.  Prior  to  Alvey  acquiring  White  and 
within  thirty  (30)  days  of  the  date  that 
this  Agreement  is  accepted  by  the   ' 
Commission,  Alvey  shall  cause 
Diamond  to  be  incorporated  as  a 
corporation,  separate  and  distinct  from 
Alvey  and/or  Buschman,  duly  organized 
under  and  existing  by  virtue  of  the  laws 
of  the  State  of  Maine,  and  will  effect  all 
formalities  and  legal  requirements 
necessary  to  accomplish  such 
incorporation. 

b.  Diamond  shall  be  held  separate  and 
apart  and  shall  be  operated 
independently  of  Alvey  (meaning  here 
and  hereinafter,  Alvey  excluding 
Diamond  and  excluding  all  personnel 
connected  with  Diamond  as  of  the  date 
this  Agreement  was  signed)  except  to 
the  extent  that  Alvey  must  exercise 
direction  and  control  over  Diamond  to 
assure  compliance  with  this  Agreement 
or  the  Consent  Order,  or  with  respecj  to 
the  services  to  be  provided  by  Alvey 
and/or  Buschman  pursuant  to  contract, 
as  provided  in  subparagraph  3. f  hereof. 

c.  Alvey  shall  not  exercise  direction 
or  control  over,  or  influence  directly  or 
indirectly.  Diamond;  provided, 
however,  that  Alvey  may  exercise  only 
such  direction  and  control  over 
Diamond  as  is  necessary  to  assure 
compliance  with  this  Agreement  or  the 
Consent  Order. 

d.  Alvey  shall  maintain  the  viability 
and  marketability  of  Diamond,  and  shall 
not  sell,  transfer,  encumber  (other  than 
in  the  normal  course  of  business),  or 
otherwise  impair  its  marketability  or 
viability. 

e.  Except  for  the  single  Alvey  director, 
officer,  employee,  or  agent  serving  on 
the  "Diamond  Board"  (as  defined  in 
subparagraph  3.j  hereof),  Alvey  shall  not 
permit  any  director,  officer,  employee, 
or  agent  of  Alvey  or  White  also  to  be  a 
director,  officer  or  employee  of 
Diamond. 


f.  Except  as  required  by  law  or  except 
to  the  extent  that  necessary  information 
is  exchanged  in  the  course  of  defending 
investigations  or  litigation,  obtaining 
legal  advice,  acting  to  assure 
compliance  with  this  Agreement  or  the 
Consent  Order  (including 
accomplishing  the  divestiture),  and 
except  to  the  extent  that  certain 
designated  individuals  on  Alvey's 
accounting  and  order  confirmation  staff 
may  provide  accounting  and  order 
confirmation  services  to  Diamond  on 
the  basis  of  a  contractual  arrangement 
between  Alvey  and  Diamond,  Alvey 
shall  not  receive  or  have  access  to,  or 
the  use  of.  any  of  Diamond's  "material 
confidential  information"  not  in  the 
public  domain.  Any  such  information 
that  is  obtained  pursuant  to  this 
subparagraph  shall  only  be  used  for  the 
purposes  set  out  in  this  subparagraph. 
("Material  confidential  information,"  as 
used  herein,  means  competitively 
sensitive  or  proprietary  information  not 
independently  known  to  Alvey,  and 
includes,  but  is  not  limited  to,  customer 
lists,  customers,  price  lists,  prices, 
individual  transactions,  marketing 
methods,  patents,  technologies, 
processes,  or  other  trade  secrets) 

g.  Alvey  may  retain  an  independent 
auditor  to  monitor  the  operation  of 
Diamond.  Said  auditor  may  report  to 
Alvey  on  all  aspects  of  the  operation  of 
Diamond  other  than  information  on 
customer  lists,  customers,  price  lists, 
prices,  individual  transactions, 
marketing  methods,  patents, 
technologies,  processes,  or  other  trade 
secrets. 

h.  Alvey  shall  not  change  the 
composition  of  the  management  of 
Diamond  except  that:  (1)  The  non-Alvey 
(as  Alvey  is  defined  in  subparagraph  3.b 
hereof)  directors  or  members  serving  on 
the  Diamond  Board  (as  defined  in 
subparagraph  3.j  hereof)  shall  have  the 
power  to  remove  employees;  (2)  within 
five  (5)  days  of  the  incorporation 
referred  to  in  paragraph  3. a  hereof, 
Alvey  shall  be  permitted  to  name  and 
appoint  Diamond's  corporate  officers; 
and  (3)  Richard  Anderson,  currently 
Operations  Manager  for  Diamond,  and  a 
long-time  Buschman  employee,  may  be 
permitted  to  transfer  back  to  Cincinnati 
as  had  been  previously  agreed  upon. 

i.  All  material  transactions  out  of  the 
ordinary  course  of  business  and  not 
precluded  by  subparagraphs  3.a-3.h 
hereof,  shall  be  subject  to  a  majority 
vote  of  the  Diamond  Board  (as  defined 
in  subparagraph  3.)  hereof).  The 
Diamond  management  shall  prepare 
capital  and  operating  budgets  each  six 
(6)^onths,  which  shall  be  subject  to 
approval  of  a  majority  of  the  Diamond 
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Board  (as  defined  in  subparagraph  3.) 
hereof). 

j.  Alvey  shall  elect  a  new  three-person 
board  of  directors  of  Diamond 
("Diamond  Board")  once  the 
incorporation  referred  to  in 
subparagraph  3.a  hereof  has  occurred. 
The  Diamond  Board  shall  have  the 
exclusive  authority  for  managing 
Diamond.  Alvey  may  elect  the  directors 
to  the  Diamond  Board  provided, 
however,  that  no  director  of  the 
Diamond  Board  shall  have  had  prior 
responsibility  for,  or  knowledge  of 
confidential  information  regarding 
Alvey's  or  White's  horizontal  carousel 
business,  and  no  more  than  one  Alvey 
director,  officer,  employee,  or  agent 
shall  be  a  director  of  the  Diamond  Board 
("Alvey  Director").  Except  as  permitted 
by  this  Agreement,  no  Alvey  Director,  so 
long  as  he  or  she  serves  as  a  director, 
shall  receive,  in  his  or  her  capacity  as 
a  director  of  the  Diamond  Board, 
material  confidential  information  and 
shall  not  disclose  any  such  information 
received  under  this  Agreement  to  Alvey 
or  use  it  to  obtain  any  advantage  for 
Alvey.  Such  Alvey  Director  shall 

Earticipate  in  matters  which  come 
efore  the  Diamond  Board  only  for  the 
limited  purpose  of  considering  a  capital 
investment,  the  hiring  of  outside 
services,  or  lease  transactions  in 
amounts  exceeding  $10,000,  and 
carrying  out  Alvey's  responsibilities 
under  this  Agreement  or  the  Consent 
Order.  Except  as  permitted  by  this 
Agreement,  such  Alvey  Director  shall 
not  participate  in  any  matter,  or  attempt 
to  influence  the  votes  of  the  other 
directors  with  respect  to  matters,  that 
would  involve  a  conflict  of  interest  if 
Alvey  and  Diamond  were  separate  and 
independent  entities.  Meetings  of  the 
Diamond  Board  during  the  term  of  this 
Agreement  shall  be  stenographically 
transcribed  and  the  transcripts  retained 
for  two  (2)  years  after  the  termination  of 
this  Agreement. 

k.  Ajiy  Alvey  employee  who  obtains 
or  may  obtain  confidential  information 
under  this  Agreement  shall  enter  a 
confidentiality  agreement  prohibiting  . 
disclosure  of  confidential  information 
until  the  day  after  the  divestiture 
required  by  the  Consent  Order  has  been 
completed. 

1.  All  earnings  and  profits  of  Diamond 
shall  be  retained  separately  in  or  on 
behalf  of  Diamond.  If  necessary,  Alvey 
shall  provide  Diamond  with  sufficient 
working  capital  to  operate  at  its  historic 
rate  of  operation. 

m.  Should  the  Federal  Trade 
Commission  seek  in  any  proceeding  to 
compel  Alvey  (meaning  here  and 
hereinafter  Alvey  including  Diamond) 
to  divest  itself  of  Diamond  or  to  compel 


Alvey  to  divest  any  assets  or  businesses 
of  Diamond  that  it  may  hold,  or  to  seek 
any  other  injimctive  or  equitable  relief. 
Alvey  shall  not  raise  any  objection 
based  upon  the  expiration  of  the 
applicable  Hart-Scott-Rodino  Antitrust 
Improvements  Act  waiting  period  or  the 
fact  that  the  Commission  has  permitted 
the  Acquisition.  Alvey  waives  all  rights 
to  contest  the  validity  of  this 
Agreement. 

4.  For  the  purpose  of  determining  or 
securing  compliance  with  this 
Agreement,  subject  to  any  legally 
recognized  privilege,  and  upon  written 
request  with  reasonable  notice  to  Alvey 
made  to  its  principal  office,  Alvey  shall 
permit  any  duly  authorized 
representative  or  representatives  of  the 
Commission: 

a.  Access  during  the  office  hours  of 
Alvey  and  in  the  presence  of  counsel  to 
inspect  and  copy  all  books,  ledgers, 
accounts,  correspondence,  memoranda, 
and  other  records  and  documents  in  the 
possession  or  under  the  control  of  Alvey 
relating  to  compliance  with  this 
Agreement; 

D.  Upon  five  (5)  days  notice  to  Alvey, 
and  without  restraint  or  interference 
from  it,  to  interview  officers  or 
employees  of  Alvey,  who  may  have 
counsel  present,  regarding  any  such 
matters. 

5.  This  agreement  shall  not  be  binding 
until  approved  by  the  Commission. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission 
(Commission)  has  accepted,  subject  to 
final  approval,  an  Agreement 
Containing  Consent  Order  ftxim  Alvey 
Holdings,  Inc.  and  Alvey,  Inc. 
(collectively  "Alvey"). 

The  prof)osed  Consent  Order  (Order) 
has  been  placed  on  the  public  record  for 
sixty  (60)  days  for  reception  of 
comments  by  interested  persons. 
Comments  received  during  this  period 
will  become  part  of  the  public  record. 
After  sixty  (60)  days,  the  Commission 
will  again  ;«view  the  Agreement  and  the 
comments  received  and  will  decide 
whether  it  should  withdraw  from  the 
Agreement  or  make  final  the 
Agreement's  proposed  Order. 

The  Commission's  investigation  of 
this  matter  concerned  Alvey's  proposed 
acquisition  of  the  capital  stock  of  White 
Storage  &  Retrieval  Systems,  Inc. 
(White).  Both  Alvey  and  White  make 
and  sell  horizontal  carousels  in  the 
United  States  and  are  direct  and 
substantial  competitors.  Horizontal 
carousels  are  continuous  loop, 
horizontally  revolving  devices  for 
materials  handling  and  storage, 
consisting  of  drive  mechanisms,  power 


sources,  controls,  related  software,  and 
automatic  load/imload  devices. 

The  Comnussion  has  reason  to  believe 
that  Alvey's  acquisition  of  White  would 
substantially  lessen  competition  in  the 
United  States  horizontal  carousel 
market.  The  proposed  Complaint 
charges  that  there  are  only  four 
competitors  in  the  United  States 
horizontal  carousel  market — White,  the 
Diamond  Machinery  Division  of  Alvey's 
Buschman  subsidiary,  Raymond 
Corporation,  and  Richards-Wilcox, 
Inc. — which  collectively  make 
approximately  $20  million  in  horizontal 
carousel  sales  annually.  White  is  the 
leading  manufacturer  and  seller  of 
horizontal  carousels  in  the  United 
States,  with  approximately  55%  of 
dollar  sales.  Alvey  is  a  significant 
competitor  to  White  in  horizontal 
carousels,  with  around  23%  of  dollar 
sales  in  the  U.S.  The  U.S.  horizontal 
carousel  market  is  already  highly 
concentrated,  whether  measured  by  the 
Herfindahl-Hirschman  Index  or  by  four- 
firm  concentration  ratios.  Alvey's 
acquisition  of  White  willsubstantially 
increase  concentration  in  an  already 
highly  concentrated  market.  Entry  into 
the  market  sufficient  to  undermine  an 
anticompetitive  price  increase  would 
take  well  in  excess  of  two  years  because 
of  the  need  for  competitors  to  have 
reference  sites,  software,  an  installed 
base  of  customers,  and  an  effective 
reputation  for  competency  in 
developing  system  integration 
capabilities. 

According  to  a  proposed  Complaint 
accompanying  the  Agreement,  the 
proposed  acquisition  would  be  in 
violation  of  section  7  of  the  Clayton  Act, 
as  amended,  15  U.S.C.  18,  and  section 
5  of  the  FTC  Act,  as  amended,  15  U.S.C. 
45.  The  proposed  Order,  if  issued  by  the 
Commission,  would  settle  the 
Complaint,  which  alleges 
anticompetitive  effects  in  the  United 
States  horizontal  carousel  market. 

Under  the  proposed  Order,  Alvey 
would  have  six  (6)  months  from  the  date 
the  proposed  Order  becomes  final  to 
divest  the  Diamond  Machinery  Division 
of  Buschman,  which  constitutes  Alvey's 
horizontal  carousel  business.  The 
divestiture  would  be  made  only  to  an 
acquirer  that  receives  the  prior  approval 
of  the  Commission.  If  Alvey  failed  to 
divest  Diamond  to  an  approved  acquirer 
within  six  (6)  months  after  the  date  the 
proposed  Order  becomes  final,  Alvey 
would  consent  to  the  Commission's 
appointment  of  a  trustee  to  complete  the 
divestiture.  Pending  completion  of  the 
divestiture  required  under  the  proposed 
Order,  Alvey  would  be  required  to 
maintain  the  viability  and  marketability 
of  Diamond. 
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Under  the  terms  of  the  proposed 
Order,  Alvey  would  also  be  required  to 
comply  with  all  the  terms  of  a  Hold 
Separate  Agreement  executed  by  Alvey 
and  the  Commission,  which  would 
require  Alvey  to  hold  Diamond  separate 
and  apart  from  Alvey.  Alvey  would  not 
be  permitted  to  influence  or  exercise 
any  direction  or  control  over  Diamond. 
Alvey  would  be  required  to  elect  a  new 
three-member  board  of  directors  of 
Diamond  to  oversee  the  present 
management  of  the  company. 

The  proposed  Order  would  also 
prohibit  Alvey.  for  a  period  often  (10) 
years  from  the  date  the  proposed  Order 
becomes  final,  from  acquiring,  without 
the  prior  approval  of  the  Commission, 
any  interest  in  any  concern  engaged  in 
the  manufacture  or  sale  of  horizontal 
carousels  in  the  United  States. 

It  is  anticipated  that  the  proposed 
Order  would  resolve  the  competitive 
problems  alleged  in  the  Complaint.  The 
purpose  of  this  analysis  is  to  facilitate 
public  conmient  on  the  proposed  Order. 
and  it  is  not  intended  to  constitute  an 
official  interpretation  of  the  Agreement 
and  proposed  Order  or  to  modify  in  any 
way  their  terms. 
Donalds.  Clark. 
Secretary. 
IFR  Doc.  93-30681  Filed  12-1S-93:  8:45  ami 
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Baltimore  Metropolitan  Pharmaceutical 
Association,  Inc,  at  al.;  Proposed 
Consent  Agreement  With  Analysis  To 
Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACnOH:  Proposed  Consent  Agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  Federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  two  Maryland 
associations  from  entering  into,  or 
organizing  or  encouraging  any 
agreement  among  pharmacy  firms  to 
refuse  to  participate  in  third-party  payer 
prescription  drug  reimbursement  plans. 
It  would  also  prohibit,  for  five  years,  the 
respondents  from  providing  comments 
or  advice  to  any  pharmacist  or 
pharmacy  on  the  desirability, 
profitability,  or  appropriateness  of 
participating  in  any  existing  or 
proposed  participation  agreement. 
DATES:  Comments  must  be  received  on 
or  before  February  14. 1994. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 


room  159.  6th  St  and  Pa.  Ave..  NW.. 
Washington.  DC  20580. 
FOR  FURfTMER  MfORMATION  CONTACT:  John 
Hoagland,  FTC/S-3308.  Washington.  DC 
20580.  (202)  326-2893. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(0  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721, 15  U.S.C 
46  and  §  3.25(f)  of  the  Commission's 
Rules  of  Practice  (16  CFR  3.25(f)).  notice 
is  hereby  given  that  the  following 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  Public  comment  is 
invited.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  §  4.9(b)(6)(ii)  of  the 
Commission's  Rules  of  Practice  (16CFR 
4.9{b){6)(u)). 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

hi  the  Matter  of  Baltimore  Metropolitan 
Phamiaceutical  Association.  Inc.  a 
corporation,  and  Maryland  Pharmacists 
Association.  Inc.,  a  corporation. 

The  agreement  herein,  by  and 
between  the  Baltimore  Metropolitan 
Pharmaceutical  Association,  Inc.,  a 
corporation,  and  the  Maryland 
Pharmacists  Association,  Inc..  a 
corporation,  (hereinafter  sometimes 
referred  to  as  "BMPA'"  and  "MPhA," 
respectively,  or  as  "respondents," 
collectively),  by  their  duly  authorized 
officers,  and  their  attorney,  and  counsel 
for  the  Federal  Trade  Commission,  is 
entered  into  in  accordance  with  the 
Conmiission's  Rule  governing  consent 
order  procedures.  In  accordance 
therewith  the  parties  hereby  agree  that: 

1.  Respondent  BMPA  is  a  corporation 
organized,  existing,  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
State  of  Maryland.  Respondent  MPhA  is 
a  corporation  organized,  existing,  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  State  of  Maryland.  Both 
respondents  have  their  offices  and 
principal  places  of  business  at  650  West 
Lombard  Street,  Baltimore,  Maryland 
21201. 

2.  Respondents  have  been  served  with 
a  copy  of  the  complaint  issued  by  the 
Federal  Trade  Commission  charging 
them  with  violation  of  section  5  of  the 
Federal  Trade  Commission  Act. 

3.  Respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the 
Commission's  complaint  in  this 
proceeding. 

4.  Respondents  waive: 

(a)  Any  further  procedural  steps; 


(b)  The  requirement  that  the 

Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  othenvise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

(d)  Any  claim  under  the  Equal  Access 
to  fustice  Act. 

5.  This  agreement  shall  not  become 
{>art  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commis.sion.  it  will  be  placed  on  the 
public  record  for  a  period  of  sixty  (60) 
days  and  information  with  respect 
thereto  pubUcly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  respondents,  in 
which  event  it  will  take  such  action  as 
it  may  consider  appropriate,  or  issue 
and  serve  its  decision,  in  disposition  of 
the  proceeding. 

6.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  respondents  that  the 
law  has  been  violated  as  alleged  in  said 
copy  of  the  complaint  issued  by  the 
Commission. 

7.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  3.25(0  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to 
respondents,  (1)  issue  its  decision 
containing  the  following  order  to  cease 
and  desist  in  disposition  of  the 
proceeding,  and  (2)  make  information 
public  in  respect  thereto.  When  so 
entered,  the  order  to  cease  and  desist 
shall  have  the  same  force  and  effect  and 
may  be  altered,  modified,  or  set  aside  in 
the  same  manner  and  writhin  the  same 
time  provided  by  statute  for  other 
orders.  The  order  shall  become  final 
upon  SOTvice.  Delivery  by  the  U.S. 
Postal  Service  of  the  decision  containing 
the  agreed-to  order  to  respondents' 
addr^,  as  stated  in  this  agreement, 
shall  constitute  service.  Respondents 
waive  any  right  they  may  have  to  any 
other  manner  of  service.  The  complaint 
may  be  used  in  construing  the  terms  of 
the  order,  and  no  agreement, 
understanding,  representation,  or 
interpretation  not  contained  in  the  order 
or  the  agreement  may  be  used  to  vary  or 
to  contradict  the  terms  of  the  order. 

8.  Respondents  have  read  the 
complaint  and  the  order  contemplated 
hereby.  Hiey  understand  that  once  the 
order  has  been  issued,  they  will  be 
required  to  file  one  or  more  compliance 
reports  showing  that  they  have  fully 
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complied  with  the  order.  Respondents 
further  understand  that  they  may  be 
liable-for  civil  penalties  in  the  amount 
provided  by  law  for  each  violation  of 
the  order  after  it  becomes  final. 


|[ 


Order 

/ 

For  purposes  of  this  order,  the 
following  definitions  shall  apply: 

A.  "BMPA"  means  the  Baltimore 
Metropolitan  Pharmaceutical 
Association,  Inc.,  and  its  directors, 
committees,  officers,  agents, 
representatives,  employees,  successors 
and  assigns; 

B.  "MPhA"  means  the  Maryland 
Pharmacists  Association,  Inc.,  and  its 
directors,  committees,  officers,  agents, 
representatives,  employees,  successors 
and  assigns; 

C.  "Third-party  payer"  means  any 
person  or  entity  that  provides  a  program 
or  plan  pursuant  to  which  such  person 
or  entity  agrees  to  pay  for  prescriptions 
dispensed  by  pharmacies  to  individuals 
described  in  the  plan  or  program  as 
eligible  for  coverage  ("Covered 
Persons"),  and  includes,  but  is  not 
limited  to.  health  insurance  companies; 
prepaid  hospital,  medical,  or  other 
health  service  plans,  such  as  Blue  Cross 
and  Blue  Shield  plans;  health 
maintenance  organizations;  preferred 
provider  organizations;  prescription 
service  administrative  organizations; 
and  health  benefits  programs  for 
government  employees,  retirees  and 
dependents: 

D.  "Participation  agreement"  means 
any  existing  or  proposed  agreement,  oral 
or  written,  in  which  a  third-party  payer 
agrees  to  reimburse  a  pharmacy  firm  for 
the  dispensing  of  prescription  drugs  to 
Covered  Persons,  and  the  pharmacy  firm 
agrees  to  accept  such  payment  from  the 
third-party  payer  for  such  prescriptions 
dispensed  during  the  term  of  the 
agreement; 

E.  "Pharmacy  firm"  means  any 
partnership,  sole  proprietorship  or 
corporation,  including  all  of  its 
subsidiaries,  affiliates,  divisions  and 
joint  ventures,  that  owns,  controls  or 
operates  one  or  more  pharmacies, 
including  the  directors,  officers, 
employees,  and  agents  of  such 
partnership,  sole  proprietorship  or 
corporation,  as  well  as  the  directors, 
officers,  employees,  and  agents  of  such 
partnership's,  sole  proprietorship's  or 
corporation's  subsidiaries,  affiliates, 
divisions  and  joint  ventures.  The  words 
"subsidiary."  "affiliate."  and  "joint 
venture"  refer  to  any  firm  in  which 
there  is  partial  (10%  or  more)  or  total 
ownership  or  control  between 
corporations. 


n 

It  is  ordered  that,  BMPA  and  MPhA, 
directly,  indirectly,  or  through  any 
corporate  or  other  device,  in  or  in 
connection  with  their  activities  in  or 
affecting  commerce,  as  "commerce"  is 
defined  in  section  4  of  the  Federal  Trade 
Commission  Act,  forthwith  cease  and 
desist  from: 

A.  Entering  into,  threatening  or 
attempting  to  enter  into,  organizing, 
encouraging,  continuing,  cooperating  in. 
or  carrying  out  any  agreement  between 
or  among  pharmacy  firms,  either 
express  or  implied,  to  withdraw  from, 
threaten  to  withdraw  from,  refuse  to 
enter  into,  or  threaten  to  refuse  to  enter 
into,  any  participation  agreement; 

B.  For  a  period  of  five  (5)  years  after 
the  date  this  order  becomes  final, 
continuing  a  formal  or  informal  meeting 
of  representatives  of  pharmacy  firms 
after  (1)  any  person  makes  any 
statement  concerning  one  or  more  firms, 
intentions  or  decisions  with  respect  to 
entering  into,  refusing  to  enter  into, 
threatening  to  refuse  to  enter  into, 
participating  in,  threatening  to 
withdraw  from,  or  withdrawing  from 
any  existing  or  proposed  participation 
agreement  and  BMPA  or  MPhA  fails  to 
eject  such  person  from  the  meeting,  or 
(2)  two  f>ersons  make  any  such 
statements; 

C  For  a  jwriod  of  five  (5)  years  after 
the  date  this  order  becomes  final, 
communicating  in  any  way  to,  or 
soliciting  in  any  way  fit)m,  any 
pharmacist  or  pharmacy  firm  any 
information  concerning  any  pharmacy 
firm's  intention  or  decision  with  respect 
to  entering  into,  refusing  to  enter  into, 
threatening  to  refuse  to  enter  into, 
participating  in,  threatening  to 
withdraw  ftim,  or  withdrawing  fit)m 
any  existing  or  proposed  participation 
agreement:  and 

D.  For  a  period  of  five  (5)  years  after 
the  date  this  order  becomes  final, 
providing  comments  or  advice  to  any 
pharmacist  or  pharmacy  firm  on  the 
desirability,  profitability  or 
appropriateness  of  participating  in  any 
existing  or  proposed  participation 
agreement.  However,  nothing  in  this 
paragraph  shall  prohibit  BMPA  or 
MPhA  from  communicating  purely 
factual  information  describing  the  terms 
and  conditions  of  any  participation 
agreement  or  op)erations  of  any  third- 
party  payers. 

Provided  that  nothing  in  this  order 
shall  be  construed  to  prevent  BMPA  or 
MPhA  &x)m  exercising  rights  protected 
under  the  First  Amendment  to  the 
United  States  Constitution  to  petition 
any  federal,  state,  or  local  government 
executive  agency  or  legislative  body 


concerning  legislation,  rules,  programs, 
procedures,  or  plans,  or  to  participate  in 
any  federal,  state,  or  local 
administrative  or  judicial  proceeding. 

in 

It  is  further  ordered  that: 

A.  BMPA  distribute  by  first-class  mail 
a  copy  of  this  order  and  the 
accompanying  complaint  to  each  of  its 
members  within  sixty  (60)  days  after  the 
date  this  order  becomes  final; 

B.  MPhA  distribute  by  first-class  mail 
a  copy  of  this  order  and  the 
accompanying  complaint  to  each  of  its 
members  that  is  not  also  a  member  of 
BMPA,  within  sixty  (60)  days  after  the 
date  this  order  becomes  final; 

C.  MPhA  publish  this  order  and  the 
accompanying  complaint  in  an  issue  of 
The  Maryland  Pharmacist  or  in  any 
successor  publication  published  no  later 
than  ninety  (90)  days  after  the  date  this 
order  becomes  final,  in  the  same  type 
size  normally  used  for  articles  that  are 
published  in  The  Maryland  Pharmacist 
or  successor  publication; 

D.  BMPA  and  MPhA,  for  a  period  of 
five  (5)  years  after  the  date  this  order 
becomes  final,  provide  each  new  BMPA 
member  and  MPhA  member  with  a  copy 
of  this  order  at  the  time  the  member  is 
accepted  into  membership  of  BMPA  or 
MPhA; 

E.  BMPA  and  MPhA  each  file  a 
verified,  written  report  with  the 
Commission  within  ninety  (90)  days 
after  the  date  this  order  becomes  final, 
and  annually  thereafter  for  five  (5)  years 
on  the  anniversary  of  the  date  this  order 
becomes  final,  and  at  such  other  times 
as  the  Commission  may,  by  written 
notice  to  BMPA  or  MPhA.  require, 
setting  forth  in  detail  the  manner  and 
form  in  which  it  has  compiled  and  is 
complying  with  the  order; 

F.  BMPA  and  MPhA  for  a  period  of 
five  (5)  years  after  the  date  this  order 
becomes  final,  maintain  and  make 
available  to  Commission  staff  for 
inspection  and  copying  upon  reasonable 
notice,  records  adequate  to  describe  in 
detail  any  action  taken  in  connection 
with  the  activities  covered  by  parts  n 
and  in  of  this  order,  including,  but  not 
limited  to,  all  documents  generated  by 
BMPA  or  MPhA  or  that  come  into 
BMPA's  or  MPhA's  possession,  custody, 
or  control  regardless  of  source,  that 
embody,  discuss  or  refer  to  the  terms  or 
conditions  of  any  participation 
agreement;  and 

G.  BMPA  and  MPhA  notify  the 
Commission  at  least  thirty  (30)  days 
prior  to  any  proposed  change  in  BMPA 
or  MPhA  such  as.  assignment  or  sale 
resulting  in  the  emergence  of  a 
successor  corporation  or  association. 
change  of  name,  change  of  address. 
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dissorution,  or  any  othw  cfaaxige  that 
may  aifsct  compUanoe  with  thds  order. 

AnaljTsis  of  Proposed  Consent  Order  To 
Aid  Pnblic  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  to  a  proposed  consent  order. 
The  agreement  is  from  the  Baltimore 
Metropolitan  Pharmaceutical 
Association.  Inc.  ("BMPA")  and  the 
Maryland  Pharmacists  Association,  Inc. 
("MPhA")  (collectively  referred  to  as 
"respondents"). 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  decide  whether  it 
should  withdraw  from  the  agreement  or 
make  final  the  agreement's  proposed 
order. 

Description  of  Complaint 

The  complaint  issued  by  the 
Commission  on  Septonber  28, 1993 
alleges  that  respondents'  members 
agreed  to  refuse  to  participate  in  the 
Qty  of  Baltimore  ("City")  employees 
prescription  drug  benefit  plan  ("Plan"). 
The  complaint  alleges  that  this 
agreement  coerced  the  Prudential 
Insurance  Company  of  America.  Inc. 
("Prudential")  into  raising  the  prices 
paid  to  Maryland  pharmacies, 
benefitting  respondents'  members.  More 
specifically,  the  complaint  alleges  the 
following  facts. 

BMPA  and  MPhA  are  associations  of 
pharmacists  who  practice  or  reside  in 
Maryland.  In  1988,  respondents  were, 
and  still  are,  afTiliated.  BMPA  and 
MPhA  share  common  offices  and  staff, 
including  a  common  Executive  Director. 
Most  of  BMPA's  members  are  also 
members  of  MPhA. 

Customers  often  receive  prescriptions 
tlirough  prescription  drug  benefit  plans 
under  which  a  third-party  payer 
compensates  the  pharmacy  directly  for 
the  prescription  according  to  a 
predetermined  formula.  A  pharmacy 
that  has  agreed  to  accept 
reimbursements  under  this  formula  is 
called  a  "participating  pharmacy."  The 
agreement  that  the  participating 
pharmacy  signs  with  the  third^party 
payer  is  called  a  "participation 
agreement."  The  Plan  was  a  prescription 
drug  benefit  plan  that  covereid 
approximately  100,000  beneficiaries. 
Prudential  insured  the  Plan,  and  PCS. 
Inc.  ("PCS"),  administered  the  Plan. 
While  the  contract  between  the  City  and 
Prudential  did  not  set  the 
reimbursement  terms  of  the  Plan,  thus 
permitting  Prudential  to  change  the 


reimbursement  rate  at  any  time,  the 
contract  did  require  Prudential  to  have 
at  least  100  participating  pharmacies 
within  the  City.  Pharmacies  that 
participated  in  the  Plan  accepted  as 
payment  in  full  a  reimbursement  of  the 
ingredient  cost  of  the  drug  and  a 
professional  fee  for  dispensing  the  drug. 

Prudential  originally  ofTered  the  Plan 
with  the  Average  Wholesale  Price 
("AWP")  of  the  drug  as  the  upper  limit 
for  the  reimbursement  of  the  ingredient 
cost  of  the  drugs  dispensed.  In  1988. 
respondents*  members  participated  in 
many  prescription  drug  benefit  plans 
offered  by  third-party  payers,  including 
the  Plan  as  it  existed  prior  to  August  15. 
1988. 

The  complaint  alleges  that,  on  August 
5, 1988,  PCS  announced  that,  on  August 
15, 1988,  Prudential  would  reduce  the 
upper  limit  of  the  reimbursement  rate 
for  ingredient  costs  for  drugs  to  AWP 
minus  10%.  The  proposed  reduction 
was  intended  to  minimize  costs  by 
reducing  the  price  paid  to  pharmacies 
for  serving  City  employees,  retirees,  and 
their  dependents,  while  offering  a 
reimbursement  rate  high  enough  to 
attract  a  sufficient  number  of 

{jharmacies  to  ensure  that  there  were  at 
east  100  participating  pharmacies 
within  the  City.  Members  of  the 
respondents  would  have  suffered  a  loss 
of  customers  if  their  competitors  had 
participated  in  the  Plan  at  a  time  when 
they  were  not  participating. 

"the  complaint  alleges  that,  in  August 
through  November  of  1988, 
respondents:  Held  meetings  where  the 
reduction  and  possible  action  in 
response  to  it  were  discussed; 
communicated  to  pharmacists  the  need 
for  pharmacies  within  the  City  to  refuse 
to  participate  in  the  Plan  so  that         ^ 
Prudential  would  be  in  violation  of  its 
contractual  obligation  to  have  at  least 
100  participating  pharmacies  within  the 
City  and  thus  be  forced  to  raise  the 
reimbursement  rate  to  its  original  level; 
requested  pharmacists  to  notify  them  if 
their  pharmacies  did  not  intend  to 
participate  in  the  Plan;  kept  a  hst 
identifying  those  pharmacies  that 
intended  to  stop  participating  in  the 
Plan  and  communicated  this 
information  to  their  members.  Through 
these  exdianges  of  information, 
respcmdents'  members  were  informed 
that  a  sufficient  number  of  pharmacies 
had  agreed  to  stop  participating  in  the 
Plan  to  reduce  the  number  of 
participating  pharmacies  within  the  City 
to  below  100.  Respondents  exhorted 
their  members  not  to  participate  in  the 
Plan  at  the  lower  reimbursement  rate  in 
order  to  coerce  Prudential  to  increase 
the  level  of  reimbursement  under  the 
Plan.  More  than  75  pharmacies  operated 


by  member  pharmacists  within  the  City 
agreed  to  stop  participating  in  the  Plan 
on  November  1, 1988.  As  a  result. 
Prudential  was  placed  in  violation  of  its 
contract  with  the  City  and  was  forced  to 
raise  the  reimbursement  rate  back  to 
AWP  on  November  5, 1988. 

The  complaint  alleges  that  the 
agreements  to  refuse  to  participate  in 
the  Plan  injured  consumers  by  reducing 
competition  among  pharmacy  firms 
with  respect  to  preMcription  drug  benefit 
plans.  The  complaint  mrther  alleges  that 
the  agreements  to  refuse  to  participate 
in  the  Plan  increased  the  cost  of 
providing  prescription  drug  benefit 
plans. 

Description  of  the  Pn^|>osed  Consent 
Order 

The  proposed  order  would  require  the 
respondents  to  cease  and  desist  from 
entering  into  any  agreement  to  refuse  to 
enter,  threaten  to  refuse  to  enter,  or 
withdraw  from  any  existing  or  proposed 
participation  agreement  offered  by  a 
third-party  payer.  The  proposed  order 
would  prohibit  the  respondents,  for  five 
years,  from  soliciting  or  communicating 
to  any  pharmacist  any  information 
concerning  any  pharmacy  firm's 
intention  or  decision  concerning 
participation  in  any  participation 
agreement  offered  by  a  third-party 
payer,  ""he  proposed  order  wouldf  also 
prohibit  the  respondents,  for  five  years, 
fi^m  continuing  a  meeting  after  any 
I)erson  makes  any  statement  concerning 
one  or  more  firms'  intentions  or 
decfsions  concerning  participation  in 
any  participation  agreement  offered  by  a 
third-party  payer  unless  that  person  is 
ejected  from  the  meeting.  If  two  persons 
make  such  statements,  the  meeting  may 
not  continue.  The  proposed  order  would 
prohibit  the  respondents,  for  five  years, 
from  providing  comments  or  advice  to 
any  pharmacist  or  pharmacy  on  the 
desirability,  profitability,  or 
appropriateness  of  participating  in  any 
existing  or  proposed  participation 
agreement 

The  proposed  order  would  not 
prohibit  the  respondents  from 
communicating  to  their  members  purely 
factual  information  describing  the  terms 
and  conditions  of  any  participation 
agreement  or  operations  of  any  third- 
party  payer.  Nor  would  the  proposed 
order  prohibit  respondents  from 
petitioning  the  government  on  matters 
involving  legislation,  rules,  programs, 
procedures,  or  plans,  or  to  participate  in 
any  federal,  state,  or  local 
administrative  or  judicial  proceeding. 

The  proposed  order  would  require 
each  respondent  to  distribute  a  copy  of 
the  order  to  its  members.  Where  a 
member  of  MPhA  is  also  a  member  of 
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BMPA,  only  BMPA  would  be  required 
to  send  that  member  a  copy  of  the  order. 

The  proposed  order  also  would  require 
MPhA  to  publish  the  order  in  The 
Maryland  Pharmacist.  The  proposed 
order  would  also  require  respondents, 
for  five  years,  to  provide  all  new 
members  with  a  copy  of  the  order.  The 
proposed  order  would  also  require  the 
respondents  to  file  compliance  reports, 
to  retain  certain  documents,  and  to 
notify  the  Commission  of  changes  that 
may  affect  compliance  with  the 
proposed  order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  their  terms  in  any  way. 

The  proposed  consent  order  has  been 
entered  into  for  settlement  purposes 
only,  and  does  not  constitute  an 
admission  by  any  of  the  respondents 
that  the  law  has  been  violated  as  alleged 
in  the  complaint. 
Donald  S.  Claric, 
Secretary. 
IFR  Doc.  93-30682  Filed  12-15-93;  8:45  ami 

HLUNQ  COOC  OW-OI-M 


PkLC-3472] 

Cohjmbia  Hospital  Corp.,  et  al.; 
Prohiliited  Trade  Practices,  and 
Affirmative  Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACnOM:  Consent  Order. 

summary:  In  settlement  of  alleged 
violations  of  Federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  requires,  among  other  things,  the 
respondents  to  divest  Kissimmee 
Memorial  Hospital,  and  this  divestiture 
has  been  consummated.  In  addition,  it 
prohibits,  among  other  things,  the 
respondents  from  acquiring,  for  10 
years,  any  acute  care  hospital  in  Osceola 
County,  Florida  without  prior 
Commission  approval.  The  prior 
approval  requirement  also  is  to  be  met 
before  respondents  permit  any  acute 
care  hospital  they  operate  in  the  county 
to  be  acquired  by  any  entity  that  already 
operates  a  hospital  there. 
DATES:  Complaint  and  Order  issued 
November  19, 1993. » 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Horosdiak,  FTC/S-3115, 
Washington,  DC  20580.  (^02)  326-2756. 


1  Copies  of  th«  CompU'int  and  the  Decision  and 
Order  are  available  from  tke  Conmiission's  Public 
Reference  Brwcli,  H-130. 6lh  Street  A  Pennsylvania 
Avenue,  NW.,  Washington.  DC  20560. 


SUPPLEMENTARY  MFORMATION:  On 
Thursday,  September  9, 1993,  there  was 
published  in  the  Federal  Register,  58  FR 
47458,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Columbia 
Hospital  Corporation,  et  al..  for  the 
purpose  of  soliciting  pubfic  comment. 
Interested  parties  were  given  sixty  (60) 
days  in  which  to  submit  conunents. 
suggestions  or  objections  regarding  the 
proposed  form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  divest,  as  set  forth  in  the 
proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

Authority:  Sec.  6,  38  StaL  721;  15  U.S.C 
46.  Interpret  or  apply  $ea  5,  38  Stat.  719.  as 
amended;  sec.  7, 38  StaL  731,  at  aroeaded; 
15  U.S.C  45, 18. 
Donald  S.  Qark. 
Secretary. 
(FR  Doc.  93-30680  Filed  12-15-93;  8:45  am) 

B4LUNQ  COOe  e750-01-M 


[Docket  Na&-3471] 

OSRAM  SYLVANIA  Inc.;  Prohibited 
Trade  Practices,  and  Affirmative 
Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  Order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  Federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  a 
Massachusetts-based  corporation  from 
misrepresenting  the  light  output, 
wattage,  and  energy  cost  savings  of  any 
of  its  light  bulbs,  except  for  certain 
speciality  bulbs.  The  respondent  is  also 
required  to  disclose,  whenever  it  claims 
electricity  cost  savings  or  any 
environmental  benefits  for  its  bulbs,  that 
the  bulbs  produce  less  light  than  the 
bulbs  to  which  they  are  compared,  if 
true. 

DATES:  Complaint  and  Order  issued 
November  17, 1993.» 

FOR  FURTHER  INFORMATION  CONTACT: 
Phoebe  Morse  or  Sara  Greenberg.  Boston 
Regional  Office,  Federal  Trade 
Commission,  10  Causeway  St..  room 
1184,  Boston,  MA  02222-1073.  (617) 
565-7240. 

SUPPLEMENTARY  INFORMATION:  On 
Tuesday,  September  7, 1993.  there  was 


published  in  the  Federal  Register,  58  FR 

47141,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  OSRAM 
SYLVANIA  Iik:.,  for  the  purpose  of 
soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

Authority:  Sec.  6.  38  Stat.  721;  15  U.S.C 
46.  InterpreU  or  applies  sea  5.  38  Sut.  719. 
as  amended;  15  U.S.C  45. 

Donald  S.  Qark, 

Secretary. 

IFR  Doc.  93-30676  Filed  12-15-93;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUIMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Announcement  Number  400] 

Cooperative  Agreements  To  Conduct 
Research,  Treatment,  and  Education 
Programs  on  Lyme  Disease  in  the 
United  States 


'  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Braoch.  H-130. 6th  Str«e4  *  Pennsylvania 
Avenue.  NW.,  WasfaingUm,  DC  20Saa 


Introduction 

The  Centers  for  Disease  Control  and 
I*revention  (CDC)  announces  the 
availability  of  Fiscal  Year  (FY)  1994 
funds  for  a  cooperative  agreement 
program  to  conduct  research  on  Lyme 
disease.  Topics  include:  Disease 
surveillance  and  epidemiological 
studies,  development  of  improved 
diagnostic  tests,  pathogenesis  of 
infection  with  Borrelia  burgdorferi 
(including  the  development  of  animal 
models),  ecologic  studies,  and  the 
development,  implementation,  and 
evaluation  of  prevention/control 
strategies.  In  addition,  funds  are 
available  for  the  development  of 
educational  programs,  and  the 
development,  production,  and 
distribution  of  educational  materials. 
This  program's  overall  objective  is  to 
lower  the  incidence  of  Lyme  disease  in 
hyperendemic  states  to  5  per  100,000 
population  or  less  by  the  year  2000. 

the  Pubhc  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  "Heahhy  People  2000. "  a 
PKS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
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the  quality  of  life.  This  announcement 
is  related  to  the  priority  area  of 
Immunization  and  Infectious  Diseases. 
(For  ordering  a  copy  of  "Healthy  People 
2000."  see  the  Section  "Where  To 
Obtain  Additional  Information.") 

Authority 

This  program  is  authorized  under 
sections  301  and  317  of  the  Public 
Health  Service  Act,  as  amended  (42 
U.S.C  241  and  247b). 

Eligible  Applicants 

Applications  may  be  submitted  by 
pubUc  and  private,  nonprofit 
organizations  and  governments  and 
their  agencies.  Thus,  universities, 
colleges,  research  institutions,  hospitals, 
other  public  and  private  organizations, 
state  and  local  health  departments,  or 
their  bona  fide  agents,  federally 
recognized  Indian  tribal  governments. 
Indian  tribes  or  Indian  tribal 
organizations,  and  small,  minority-  and/ 
or  women-owned  non-profit  businesses 
are  eU^ible  to  apply. 

Participation  in  proposed  activities  by 
physicians,  scientists,  public  health 
specialists  and  educators  with  expertise 
and  experience  in  Lyme  disease  and  its 
associated  microbiologic,  immunologic, 
environmental  and  entomological 
aspects  is  desirable.  In  addition, 
combined  program  activities  involving 
state  and  local  health  departments, 
universities,  colleges,  and  private 
nonprofit  organizations  are  encouraged. 
Preference  will  be  given  to  competing 
continuation  applications. 

Availability  of  Funds 

Approximately  $2,700,000  is  available 
in  FY  1994  to  fund  approximately  15  to 
25  new  and  competing  continuation 
awards.  Approximately  25%  of  the 
available  funds  is  allocated  to  develop 
improved  disease  surveillance  and 
conduct  epidemiological  studies; 
approximately  25-30%  of  the  available 
funds  is  allocated  to  develop  and 
standardize  more  specific  and  sensitive 
diagnostic  tests  and  study  the 
pathogenesis  of  infection  with  B. 
burgdorferi  including  aspects  related  to 
immunoprotection;  approximately  25% 
of  the  available  funds  is  allocated  to 
conduct  ecologic  studies  and  develop 
and  implement  strategies  for  prevention 
and  control:  and,  approximately  20- 
25%  of  the  available  funds  is  allocated 
to  educate  the  pubUc  and  health 
professionals  on  the  primary  and 
secondary  prevention  of  Lyme  disease. 
Applications  may  be  submitted  for  any 
or  all  of  the  activities  described  above. 

It  is  expected  that  the  median  award 
will  be  $125,000  ranging  from  $50,000 
to  $250,000.  It  is  expected  that  the  new 


awards  will  begin  on  or  about  April  1, 
1994  and  that  any  competing 
continuation  awards  will  begin  on  May 
30, 1994.  These  awards  will  be  funded 
for  a  12-month  budget  period  within  a 
project  period  of  up  to  3  years.  The 
initial  budget  period  for  any  competing 
continuation  award  will  be 
approximately  10  months  in  order  to 
accommodate  futiue  funding  cycles 
beginning  in  April.  Funding  estimates 
for  each  budget  period  may  vary  and  are 
subject  to  change.  Continuation  awards 
within  the  project  period  are  made  on 
the  basis  of  satisfactory  progress  and  the 
availability  of  funds. 

Recipient  Financial  Participation 

There  are  no  matching  or  cost 
participation  requirements;  however, 
the  applicant's  anticipated  contribution 
to  the  overall  program  costs,  if  any, 
should  be  provided  on  the  appUoetion. 
These  funds  should  not  supplant 
existing  expenditures  in  this  disease 
area. 

Purpose 

The  purpose  of  these  cooperative 
agreements  is  to:  (1)  Provide  assistance 
in  assessing  the  annual  incidence  and 
trends  of  Lyme  disease  in  various 
geographic  regions  of  the  United  States, 

(2)  develop  and  standardize  more 
sensitive  and  specific  diagnostic  tests, 

(3)  assess  risk  factors  associated  with 
the  transmission  of  the  disease, 
including  behavioral  and  environmental 
factors,  (4)  measure  the  pubUc  health 
impact  of  early  and  late  stages  of  Lyme 
disease,  (5)  determine  the  distribution 
and  density  of  vector  tick  species, 
determine  B.  burgdorferi  infection  rates 
of  these  vectors,  and  characterize  the 
ecological  factors  which  result  in  high 
infection  rates  in  tick  and  vertebrate 
host  populations,  (6)  better  characterize 
the  etiological  agent,  the  host-parasite 
relationship,  and  the  pathogenesis  of 
infection,  including  the  development  of 
immunity  to  infection,  (7)  develop, 
implement,  and  evaluate  more  effiective 
prevention  and  control  strategies  using 
a  community-based  approach  based  on 
personal  protection  and  integrated  pest- 
management,  (8)  educate  health 
professionals  and  the  public  on  primary 
prevention  through  personal  protection 
and  environmental  interventions 
including  the  need  for  early  and 
accurate  diagnosis,  and  appropriate 
treatment. 

Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  conducting 
selected  activities  under  A.,  below,  and 


CDC  will  be  responsible  for  conducting 
activities  under  B.,  below: 

A.  Recipient  Activities 

All  recipients  must  conduct  activities 
either  fully  or  selectively,  dei)ending 
upon  the  activities  being  supported,  in 
collaboration  and  coordination  with  the 
Centers  for  Disease  Control  and 
Prevention  (CDC). 

1.  Disease  Surveillance  and 
Epidemiological  Studies 

a.  Implement,  maintain,  and  evaluate 
an  active  Lyme  disease  surveillance 
system  based  on  the  1990  (or 
subsequent)  national  case  definition 
adopted  by  the  Council  of  State  and 
Territorial  Epidemiologists  (CSTE). 
Determine  the  utility  of  laboratory-based 
surveillance  using  standardized 
serologic  tests  for  Lyme  disease. 

b.  Conduct  epidemiological  studies, 
utilizing  descriptive,  correlative, 
analytical  and  seroepidemiological 
methods  to  better  understand  the 
epidemiology  of  the  disease  and  to 
elucidate  risk  factors  for  infection  and 
disease  in  specific  geographic  foci. 

c.  Carry  out  studies  to  measure  the 
public  health  burden  of  Lyme  disease 
and  to  determine  the  impact  of  various 
intervention  strategies  for  primary  and 
secondary  prevention. 

d.  Conduct  studies  to  identify  human 
populations  at  high  risk  of  infection  and 
disease,  and  design  studies  to  measure 
the  costs  and  benefits  of  various 
intervention  strategies,  including 
behavior  modification,  integrated  pest 
management,  and  vaccine  use. 

e.  Conduct  studies  to  identify  and 
describe  the  emergence  of  Lyme  disease 
in  previously  nonendemic  regions. 

2.  Develop  Improved  Diagnostic  Tests 
and  Gain  Understanding  of  the 
Pathogenesis  of  Infection  With  B. 
burgdorferi 

a.  Develop  new  and  more  specific  and 
sensitive  laboratory  methods  for  Lyme 
disease  diagnosis,  including  isolation  of 

B.  burgdorferi  from  clinical  specimens, 
serology,  antigen  detection  and 
polymerase  chain  reaction  (PCR)  assays. 

b.  When  applicable,  provide 
diagnostic  test  reagents,  culture  media, 
strains  of  B.  burgdorferi  or  related 
organisms,  human  serum  and  other 
fluids  and  tissu9s,  and  other 
deliverables  to  CDC  for  the  development 
of  diagnostic  tests,  for  vaccine 
development,  and  for  the  national 
reference  collection. 
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3.  Conduct  Eoologic  Studies,  Develop 
and  Evaluate  Prevention/Control 
Strategies     I 

a.  Initiate  ecological  studies  to  define 
the  oizootic  cycle  of  B.  burgdorferi  by 
identifying  tick  vectors  and  vertebrate 
hosts,  describing  their  population 
dynamics,  and  determining  infection 
rates  with  B.  burgdorferi.  Identify 
potential  behavioral  and  other  personal 
risk  factors  for  infection  of  humans  and 
correlate  these  data  with  environmental 
factors. 

b.  Design,  implement,  and  evaluate  a 
community-based  approach  for  the 
prevention  and  control  of  Lyme  disease, 
including  integrated  pest  management. 
The  proposed  method  could  include 
community  participation,  area  or  host- 
targeted  acaracide  treatment,  alternative 
(non-toxic)  acaracides,  landscape 
modification,  host  management, 
biological  control,  etc. 

c.  Implementation  of  community- 
based  integrated  pest  management  pilot 
projects  (IPM-PP)  is  encouraged, 
especially  in  areas  of  high 
periresidential  risk. 

d.  Determine  whether  alternative 
vectors,  e.g.,  Amblyomma  spp., 
Dermocenfor  spp.,  and  other  person- 
biting  ticks,  transmit  B.  burgdorferi  or 
other  related  organisms  to  humans. 

4.  Develop  and  Disseminate  Disease 
Information 

a.  Provide  information  on  the 
distribution  of  Lyme  disease  in  the 
geographical  area  being  served  by  the 
applicant;  update  these  data  annually, 
showing  trends  of  incidence  and  other 
descriptive  epidemiologic 
characteristics  of  the  disease. 

b.  Develop  informational  materials  for 
specific  geographical  areas  on  the 
ecology,  prevention  and  control  of  Lyme 
disease. 

c  Develop  end  pubUsh  information 
outlining  practical  methods  to  reduce 
vector  tick  densities,  based  on  researdi 
in  residential  areas  of  high  Ljmie  disease 
transmission. 

d.  Develop  educational  materials 
specifically  for  health  care  providers,  in 
addition  to  materials  for  the  lay  public, 
on  the  early  and  appropriate  diagnosis 
and  management  of  Lyme  disease, 
leading  to  secondary  prevention. 

e.  Devise  new  and  innovative 
methods  and  evaluation  strategies  to 
educate  both  medical  and  lay 
communities  on  Lyme  disease,  with 
special  interest  on  populations  at  high 
risk.  Such  approaches  may  include,  hot 
are  not  limitCNd  to,  interventions  at  die 
individual  level,  family  level, 
community  level,  and  at  the  county  and 
state  levels.  Peer  education  approaches 
are  encouraged. 


B.  CDC  Activities 

1.  Provide  technical  assistance  in  the 
design  and  conduct  of  research. 

2.  Perform  selected  laboratory  tests  as 
outlined  in  proposals  and  agreed  upon 
during  negotiations. 

3.  Coordinate  research  activities 
among  different  recipient  sites. 

4.  Participate  in  data  management,  the 
analysis  of  research  data  and  the 
interpretation  and  presentation  of 
research  findings. 

5.  Review  educational  materials  to 
ensure  medical  and  scientific  accuracy. 

Evaluation  Criteria  for  Proposals  for 
Recipient  Activity  A.l.  (Disease 
Surreillance  and  Epidemiological 
Studies),  Recipient  Activity  A^. 
(Improved  Diagnostic  Tests),  aad 
Recipient  Activity  A3.  (EcflJkjgic 
Studies  and  Prevention/Control 
Strategies) 

Applications  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria:  (Total  100  points) 

1.  The  applicant's  understanding  of 
the  purpose  of  the  proposed  activity  and 
the  feasibility  of  accomplishing  the 
outcomes  desired.  (10  points) 

2.  The  extent  to  which  background 
information  and  other  data  demonstrate 
that  the  applicant  has  the  appropriate 
organizational  structure,  administrative 
support,  and  ability  to  access 
appropriate  target  populations  or  study 
objects.  (15  points) 

3.  The  degree  to  whidi  iltm  prop>osed 
objectives  are  consistent  with  the 
defined  purpose  as  defined  in  the 
"Purpose"  section  of  this  application 
and  are  specific,  measiu-able,  and  time- 
phased.  (20  points) 

4.  The  degree  to  which  the  research 
plans  will  enable  the  applicant  to 
achieve  the  stated  objectives.  (10  points) 

5.  The  quality  of  the  research  methods 
and  instruments  to  be  used.  (10  points) 

6.  The  quality  of  the  plan  of  operation 
for  conducting  the  proposed  activities 
and  the  degree  to  which  the  plan  covers 
proposed  activities  outlined  under 
"Recipient  Activities"  and  specifies  the 
who,  what,  where,  how,  and  timing  for 
the  start  and  completion  of  each.  (15 
points) 

7. 1^  quality  of  the  proposed 
methods  for  evaluating  the  project.  (5 
points) 

8.  The  extent  to  which  qualifications 
(including  training  and  experience  in 
work  with  Lyme  disease)  of  project 
personnel,  and  the  projected  level  of 
effort  by  each  toward  accomplishment 
of  the  proposed  activities  are  described. 
(10  points) 

9.  The  degree  to  whidi  the  proposal 
addresses  one  or  more  of  the  priority 
funding  areas: 


(a)  Surveillance  and  epidemiological 
studies  that  tai:get  geographic  areas  of 
high  enderaicity/enzooticity  and  human 
populations  at  high  risk  (1  point); 

(o)  The  development, 
implementation,  and  evaluation  of 
community-based  strategies  of  primary 
prevention  and  control,  including 
methods  for  vector  suppression  and 
personal  protection  (2  points);  and 

(c)  Laboratory-based  research  which 
focuses  on  development  of  standardized 
and  improved  diagnostic  procedures, 
increased  understanding  of  the 
pathogenesis  of  disease,  and 
development  of  approaches  to 
immunoprotection  (2  points). 

(A  total  of  5  points  is  possible  in  this 
criterion.) 

10.  The  extent  to  which  the  budget  is 
reasonable,  dearly  justified,  and 
consistent  with  the  intended  use  of 
cooperative  agreement  funds,  (not 
scored) 

Evaluation  Criteria  for  Proposals  for 
Recipient  Activity  A.4.  (Development 
and  Di9S«nination  of  Disease 
Information/Education) 

Applications  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria:  (Total  100  points) 

1.  The  applicant's  understanding  of 
the  purpose  of  the  proposed  educational 
intervention/activity  and  the  feasibility 
of  accomplishing  the  outcomes  desired. 
(15  points) 

2.  The  extent  to  which  background 
information  and  other  data  demonstrate 
that  the  applicant  has  the  appropriate 
organizational  structure,  administrative 
support,  and  technical  expertise  to 
develop  the  proposed  educational 
materials,  and  to  access  appropriate 
targetpopulations.  (15  points) 

3.  Tne  degree  to  whidi  the  proposed 
objectives  are  consistent  with  the 
defined  purpose  as  defined  in  the 
"Purpose"  section  of  this  application 
and  are  specific,  measurable,  and  time- 
phased.  (15  points) 

4.  The  degree  to  which  the  research 
plans  will  enable  the  applicant  to 
achieve  the  stated  objectives.  (10  points) 

5.  The  quality  of  the  research  methods 
and  instruments  to  be  used.  (10  points) 

6.  The  quality  of  the  plan  of  operation 
for  conducting  the  proposed  activities 
and  the  degree  to  which  the  plan  covers 
proposed  activities  outlined  under 
"Recipient  Activities"  and  specifies  the 
who.  what,  where,  how,  and  timing  ibr 
the  start  and  completion  of  each.  (15 
points) 

7.  The  quality  of  the  proposed 
methods  for  evaluating  the  effectiveness 
of  the  developed  materials,  including 
the  de;gree  to  which  adequate  pretesting 
on  a  representative  sample  of  the 
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intended  target  population  is  described. 
(10  points) 

8.  The  extent  to  which  qualifications 
(including  training  and  experience  in 
work  with  Ljrme  disease)  of  project 
{>ersonnel,  and  the  projected  level  of 
effort  by  each  toward  accomplishment 
of  the  proposed  activities  are  described. 
(10  points) 

9.  The  extent  to  which  the  budget  is 
reasonable,  clearly  justified,  and 
consistent  with  the  intended  use  of 
cooperative  agreement  funds,  (not 
scored) 

Funding  Priorities 

Priority  will  be  given  to  applications 
in  the  areas  of  surveillance  and 
epidemiological  studies  that  target 
geographic  areas  of  high  endemicity/ 
enzooticity  and  human  populations  at 
high  risk;  to  applications  that  relate  to 
studies  of  community-based  strategies  of 
primary  prevention  and  control, 
including  methods  for  vector 
suppression  and  personal  protection;  to 
applications  which  focus  on  new  and 
improved  diagnostic  tests  which  can  be 
standardized;  to  research  on  the 
pathogenesis  of  disease,  especially  as 
related  to  development  of 
immunoprotection  and  improved 
treatment  of  Lyme  disease;  and,  to 
applications  which  focus  on  education 
of  health  care  providers  and  evaluation 
of  currently  available  educational 
materials. 

Interested  persons  are  invited  to 
comment  on  the  proposed  funding 
priorities.  All  comments  received  on  or 
before  January  18, 1994.  will  be 
considered  before  the  final  funding 
priorities  are  established.  If  any  funding 
priority  should  change  as  a  result  of  any 
comments  received,  a  revised 
Announcement  will  be  published  in  the 
Federal  Register  prior  to  the  final 
selection  of  awards. 

Written  comments  should  be 
addressed  to:  Edwin  L.  Dixon,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  room  300, 
Mailstop  E-18,  Atlanta,  Georgia  30305. 

Executive  Order  12372  Review 

Applications  are  subject  to 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  12372.  E.0. 12372  sets  up  a 
system  for  state  and  local  government 
review  of  proposed  Federal  assistance 
applications.  Applicants  (other  than 
federally-recognized  Indian  tribal 
governments)  should  contact  their  state 
Single  Point  of  Contacts  (SPOCs)  as 
early  as  possible  to  alert  them  to  the 


prospective  applications  and  receive 
any  necessary  instructions  on  the  state 
process.  For  proposed  projects  serving 
more  than  one  state,  the  applicant  is 
advised  to  contact  the  SPOC  for  each 
affected  state.  A  current  list  of  SPOCs  is 
included  in  the  application  kit.  If  SPOCs 
have  any  state  process 
recommendations  on  applications 
submitted  to  CDC,  they  should  reference 
this  Announcement — 400  and  forward 
recommendations  to  Edwin  L.  Dixon, 
Grants  Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  room  300, 
Mailstop  E-18,  Atlanta,  Georgia  30305. 
The  due  date  for  state  process 
recommendations  is  30  days  after  the 
application  deadline  date  for  new  and 
competing  continuation  awards  (the 
seasonal  nature  of  Lyme  disease  ^uld 
not  allow  for  an  application  receipt  date 
which  would  accommodate  the  60  day 
state  recommendation  process).  A 
waiver  has  been  requested  for  this  30- 
day  process.  CDC  does  not  guarantee  to 
"accommodate  or  explain"  state  process 
recommendations  it  receives  after  that 
date. 

Public  Health  System  Reporting 
Requirements 

This  program  is  subject  to  the  Public 
Health  System  Reporting  Requirements. 
Under  these  requirements,  all 
community-based  nongovernmental 
applicants  must  prepare  and  submit  the 
items  identified  below  to  the  head  of  the 
appropriate  state  and/or  local  health 
agency(s)  in  the  program  area(s)  that 
may  be  impacted  by  the  proposed  j 
project  no  later  than  the  receipt  date  of 
the  federal  application.  The  appropriate 
state  and/or  local  health  agency  is 
determined  by  the  applicant.  The 
following  information  must  be 
provided: 

a.  A  copy  of  the  face  page  of  the 
application  (SF  424) 

b.  A  summary  of  the  project  that 
should  be  titled  "Public  Health  System 
Impact  Statement"  (PHSIS),  not  exceed 
one  page,  and  include  the  following: 

(1)  A  description  of  the  population  to 
be  served 

(2)  A  summary  of  the  services  to  be 
provided 

(3)  A  description  of  the  coordination 
plans  with  the  appropriate  state  and/or 
local  health  agencies. 

If  the  state  and/or  local  health  official 
should  desire  a  copy  of  the  entire 
application,  it  may  be  obtained  from  the 
state  Single  Point  of  Contact  (SPOC)  or 
directly  from  the  applicant. 


Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  93.942,  Research, 
Treatment  and  Education  Programs  on 
Lyme  Disease  in  the  United  States. 

Other  Requirements 

Paperwork  Reduction  Act 

Projects  that  involve  collection  of 
information  from  10  or  more  individuals 
and  funded  by  cooperative  agreements 
will  be  subject  to  review  by  the  Office 
oT  Management  and  Budget  (0MB) 
under  the  Paperwork  Reduction  Act. 

Human  Subjects 

If  the  proposed  project  involves 
research  on  human  subjects,  the 
applicant  must  comply  with  the 
I>epartment  of  Health  and  Human 
Services  Regulations  (45  CFR  part  46) 
regarding  the  protection  of  human 
subjects.  Assurance  must  be  provided 
which  demonstrates  that  the  project  will 
be  subject  to  initial  and  continuing 
review  by  an  appropriate  institutional 
review  committee.  The  applicant  will  be 
responsible  for  providing  evidence  of 
this  assurance  in  accordance  with  the 
appropriate  guidelines  and  forms 
provided  in  the  application  kit. 

Animal  Subjects 

If  the  proposed  project  involves 
research  on  animal  subjects,  the 
applicant  must  comply  with  the  "PHS 
Policy  on  Humane  Care  and  Use  of 
Laboratory  Animals  to  Awardee 
Institutions."  An  applicant  organization 
proposing  to  use  vertebrate  animals  in 
PHS-supported  activities  must  file  an 
Animal  Welfare  Assurance  with  the 
Office  for  the  Protection  from  Research 
Risks  at  the  National  Institutes  of 
Health. 

Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
application  form  PHS  5161-1  (Revised 
7-92,  and  approved  by  OMB  under 
control  number  0937-0189)  must  be 
submitted  to  Edwin  L.  Dixon,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention,  255  East  Paces 
Ferry  Road,  NE.,  room  300,  Mailstop  E- 
18,  Atlanta,  Georgia  30305,  on  or  before 
January  31, 1994. 

1.  Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

a.  Received  on  or  before  the  deadline 
date;  or 

b.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  objective  review  group.  (Applicants 
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must  request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  the  U.S.  Postal  Service.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing.) 

2.  Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  l.a.  or 
l.b.  above  are  considered  late 
applications.  Late  applications  will  not 
be  considered  in  the  current 
competition  and  will  be  returned  to  the 
applicant. 

Where  To  Obtain  Additional 
Information 

A  complete  program  description  and 
information  on  application  procedures 
are  contained  in  the  application 
package.  Business  management 
technical  assistance  may  be  obtained 
from  Locke  Thompson,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention,  255  East  Paces 
Ferry  Road,  NE.,  room  300,  Mailstop  E- 
18,  Atlanta,  Georgia  30305,  (404)  842- 
6595.  Programmatic  technical  assistance 
may  be  obtained  from  David  Dennis. 
M.D.  or  Duane  Gubler,  Sc.D.,  Division  of 
Vector-Borne  Infectious  Diseases, 
National  Center  for  Infectious  Diseases, 
Centers  for  Disease  Control  and 
Prevention,  Fort  Collins,  CO  80522, 
(303) 221-6400. 

Please  refer  to  Announcement 
Number  400  when  requesting 
information  and  submitting  an 
application. 

Potential  applicants  may  obtain  a 
copy  of  "Healthy  People  2000"  (Full 
Report.  Stock  No.  017-001-00474-0)  or 
"Healthy  People  2000"  (Summary 
Report,  Stock  No.  017-001-00473-1) 
referenced  in  the  "Introduction" 
through  the  Superintei\dent  of 
Documents,  Government  Printing 
Office,  Washington,  DC  20402-9325, 
telephone  202-783-3238. 

Dated:  December  10, 1993. 
Robert  L.  Foster, 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  (CDC). 

[FR  Doc.  98-30646  Filed  12-15-93;  8:45  am] 
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E«tabll«hm«nt  by  tha  Advlaory 
Committaa  on  Immunization  Practlcaa 
of  tha  Ust  and  Schaduiaa  of  Padiatric 
Vaccinaa  To  Ba  Purchaaad  and 
Admlniatarad  Undar  tha  "Vaccinaa  for 
Chlldran  Program" 

AGENCY:  Centers  for  Disease  Control  and 
PreventioD  (CDC),  Public  Health 


Service,  Department  of  Health  and 

Human  Services  (DHHS). 

ACnON:  Notice  with  comment  period. 

SUMMARY:  At  the  request  of  the 
Chairman  of  the  Advisory  Committee  on 
Immunization  Practices  (AQP),  the 
Centers  for  EHsease  Control  and 
Prevention  (CDC)  is  publishing  for 
public  comment  the  list  of  pediatric 
vaccines  proposed  by  the  AQP  to  be 
purchased  and  administered  under  the 
Vaccines  for  Children  Program,  along 
with  the  proposed  schedules  for  use  of 
the  vaccines,  as  mandated  by  the 
Omnibus  Budget  Reconciliation  Act  of 
1993. 

DATES:  To  be  considered  at  the  next 
meeting  of  the  AQP,  written  comments 
on  the  following  list  of  pediatric 
vaccines  and  sdhedules  for  their  use 
must  be  received  on  or  before  January 
3i,  1994. 

ADDRESSES:  Written  comments  should 
be  submitted  in  duplicate  to  Ms.  Gloria 
Kovach,  Advisory  Committee  on 
Immunization  Practices,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
Mailstop  A-20, 1600  Clifton  Road,  NE., 
Atlanta,  Georgia  30333. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  Morbidity  and  Mortality 
Weekly  Report  (MMWR),  which  contain 
the  AQP  publications  cited  in  this 
Notice,  can  be  found  in  medical 
libraries,  or  can  be  obtained  by 
contacting;  Ms.  Gloria  Kovach,  Advisory 
Committee  on  Immunization  Practices, 
Centers  for  Disease  Control  and 
Prevention  (CDC),  Mailstop  A-20, 1600 
Clifton  Road,  NE.,  Atlanta,  Georgia 
30333,  (404)  639-3851. 
SUPPI^MENTARY  MFORMATION:  At  the 
request  of  the  Chairman  of  the  AQP,  Dr. 
Samuel  Katz,  the  CDC  is  publishing  the 
following  for  public  comment: 

The  Omnibus  Budget  Reconciliation 
Act  of  1993  (Pub.  L  103-66)  under 
section  13631  estabUshed  a  new 
"Vaccines  for  Children  Program."  Under 
this  program,  which  is  found  at  new 
section  1928  of  the  Social  Security  Act, 
States  can  receive  from  the  Federal 
Government  sufficient  vaccine  to 
Immunize  a  defined  group  of  children 
(i.e.,  children  who  are  Medicaid- 
eligible,  who  have  no  health  insurance, 
or  who  are  American  Indians.  In 
addition,  children  whose  health 
insiirance  does  not  cover  the  cost  of 
vaccines  are  eligible  for  the  free  vaccine 
if  they  receive  their  immimizations  at  a 
Federally-qualified  health  center  (e.g., 
community  health  centers)  or  rural 
health  clinic). 

States  must  make  this  free  vacdne 
available  to:  (1)  All  public  and  private 
health  care  providers  who  are 


authorized  to  administer  the  vaccine 
and  who  are  willing  to  participate  in  the 
program  and  (2)  all  eligible  children 
who  seek  such  vaccine  through  a 
participating  health  care  provider. 
Neither  the  State  nor  the  providers  may 
charge  for  the  vaccine,  although 
providers  may  charge  a  limited  fee  for 
the  administration  of  the  vaccine. 

As  provided  under  new  sections  1928 
(c)(2)(B)(i)  and  1928  (e)  of  the  Social 
Security  Act,  the  AQP  is  mandated  to 
establish  a  list  of  vaccines  for  routine 
administration  to  children,  along  with 
schedules  regarding  the  appropriate 
periodicity,  dosage,  and 
contraindications  applicable  to  the 
pediatric  vaccines.  The  Secretary,  DHHS 
is  required  to  purchase  the  pediatric 
vaccines  on  this  list  for  use  in  the 
Vaccines  for  Children  Program.  In 
addition,  health  care  providers  who 
administer  Federally-purchased 
vaccines  obtained  through  this  program 
are  required  to  comply  with  the  AQP 
administration  schedule,  except  in  cases 
where,  in  the  provider's  medical 
judgment  subject  to  accepted  medical 
practice,  compliance  with  the  schedule 
IS  medically  inappropriate. 

The  AQP  proposes  to  adopt  as  this 
list  those  pediatric  vaccines  which 
immunize  children  against  the 
following  diseases:  Pertussis  (whooping 
cough),  diphtheria,  tetanus, 
Haemophilus  influenzae  tyj)e  b, 
measles,  mumps,  rubella,  poliomyelitis, 
and  hepatitis  B. 

The  AQP  proposes  that  the  following 
vaccines  may  be  used  for  prevention  of 
these  diseases: 
Diphtheria  and  Tetanus  Toxoids  with 

whole  cell  Pertussis  Vaccine  (DTP) 
Diphtheria  and  Tetanus  Toxoids  with 

acellular  Pertussis  Vaccine  (DTaP) 
Diphtheria  and  Tetanus  Toxoids 

(pediatric)  (DT) 
Tetanus  and  Diphtheria  Toxoids  (for 

children  7  years  and  older  and  adults) 

(Td) 
Diphtheria  and  Tetanus  Toxoids  with 

whole  cell  Pertussis  Vaccine 

combined  with  Haemophilus 

Influenzae  b  Conjugate  Vaccine 
Haemophilus  Influenzae  b  Conjugate 

Vaccine  (Hib) 
Hepatitis  B  Vaccine 
Hepatitis  B  Immune  Globulin  (HBIG) 

(for  infants  bom  to  HBV  carrier 

mothers) 
Measles,  Mumps,  Rubella  Combined 

Vaccine  (MMR) 
Measles  and  Rubella  Combined  Vaccine 

(MR) 
Measles  Vaccine 
Mumps  Vaccine 
Rubella  Vaccine 
Oral  Polio  Vacdne  (OPV) 
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Enhanced  Inactivated  Polio  Vaccine 
(IPV) 

The  AQP  proposes  the  schedule  in 
Table  1  for  vaccination  of  all  children  to 
prevent  the  above  listed  diseases. 
Specifically,  the  recommended  schedule 
for  children  includes  5  doses  of  DTP 
vaccine  (or  DTaP  or  combined  DTP-Hib 
vaccine  where  appropriate)  by  school 
entry;  1  dose  of  Td  vaccine  given  at  14- 
16  years  of  age;  4  doses  of  OPV  by 
school  entry  (4  doses  of  IPV  is  an 
acceptable  alternative);  3  or  4  doses  of 
a  Hib  containing  vaccine  by  age  2  years, 
depending  on  the  specific  vaccine  (see 
Table  1);  2  doses  of  MMR  vaccine;  and 
3  doses  of  hepatitis  B  vaccine.  Fw 
children  bom  to  hepatitis  B  virus  carrier 
mothers,  a  dose  of  IIBIG  should  be  given 
within  12  hours  of  birth,  in  addition  to 
3  doses  of  hepatitis  B  vaccine  starting 
within  1  week  of  birth.  For  children 
with  a  contraindication  to  receiving 
pertussis  vaccine.  DT  vaccine  is 
recommended  by  the  same  schedule  as 
DTP.  Single  antigen  measles,  mumps 
and  rubella  vaccines  should  be  used 
only  if  there  is  a  specific 
contraindication  to  one  component  of 
MMR  vaccine,  or  the  child  is  known  to 
be  immune  or  adequately  vaccinated  for 
one  or  more  of  these  diseases,  or 
measles  vaccine  is  indicated  for  a  child 
prior  to  one  year  of  age  (e.g.,  during 
outbreaks  among  pr^chool-age 
children). 

The  proposed  schedule  is  further 
defined  in  the  following  ACIP 
recommendations  regarding  periodicity, 
dosage,  and  contraindications  to  these 
vaccines,  except  where  the 
recommended  schedule  differs 
specifically  (and  has  been  superseded 
by)  the  vaccine  schedule  enumerated  in 
Table  1: 

Centers  for  Disease  Control  and 
Prevention  (CDC).  General 


Recommendations  on  Immimization. 
Recommendations  of  the  Advisory 
Committee  on  Immimization  Practices. 
MMWR  1993;  42  (in  press). 

Centers  for  Disease  Control  and 
Prevention  (CDC).  Diphtheria.  Tetanus, 
Pertussis:  Recommendations  for  Vaccine 
Use  and  Other  Preventive  Measures. 
Recommendations  of  the  Advisory 
Committee  on  Immunization  Prac^ces 
(ACIP).  MMWR  1991;  40  (No.  RR-10); 
1-28. 

Canters  for  Disease  Control  and 
Prevention  (CDC).  Recommendations  for 
Use  of  Haemophilus  b  Conjugate 
Vaccines  and  a  Combined  EHphtheria. 
Tetanus  Pertussis,  and  Haemophilus  b 
Vaccine.  Recommendations  of  the 
Adviswy  Committee  on  Immunization 
Practices  (ACIP).  MMWR  1993;  42  (No. 
RR-13);  1-15. 

Centers  for  Disease  Control  and 
Prevention  (CDC).  Hepatitis  B  Virus;  A 
Comprehensive  Strategy  for  Eliminating 
Transmission  in  the  United  States 
Through  Universal  Childhood 
Vaccination.  Recommendations  of  the 
Immunization  Practices  Advisory 
Committee  (AQP).  MMWR  1991;  40 
(No.  RR-13);  1-25. 

Centers  for  Disease  Control  and 
Prevention  (CDC).  Measles  Prevention: 
Recommendstions  of  the  Immunization 
Practices  Advisory  Committee  (ACIP). 
MMWR  1989;  38  (No.  S-9);  1-13. 

Centers  for  Disease  Control  and 
Prevention  (CDC).  Recommendations  of 
the  Immunization  Practices  Advisory 
Committee  (AQP)  Mumps  Prevention. 
MMWR  1989;  38  (No.  22);  388-392.397- 
400. 

Centers  for  Disease  Control  and 
Prevention  (CDC).  Pertussis  j 

Vaccination:  Acellular  Pertussis  Vaccine 
for  Reinforcing  and  Booster  Use — 
Supplementary  ACIP  Statement. 
Recommendations  of  the  Immunization 


Practices  Advisory  Committee  (ACIP). 
MMWR  1992;  41  (No.  RR-1);  1-10. 

Centers  for  Disease  Control  and 
Prevention  (CDC).  Pertussis 
Vaccination:  Acellular  Pertussis  Vacdne 
for  the  Fourth  and  Fifth  Doses  of  the 
DTP  Series:  Update  to  Supplementary 
ACIP  Statement:  Recommendations  of 
the  Advisory  Committee  on 
Immunization  Practices  (AOP).  MMWR 
1992;  41  (No.  RR-15);  1-5. 

Centers  for  Disease  Control  and 
Prevention  (CDC).  Recommendations  of 
the  Immunization  Practices  Advisory 
Committee  (ACIP).  Poliomyelitis 
PrevenUon.  MMWR  1982;  31  (No.  3); 
22-26,31-34. 

Centers  for  Disease  Control  and 
Prevention  (CDC).  Recommendations  of 
the  Immunization  Practices  Advisory 
Committee  (AOP).  Poliomyelitis 
Prevention:  Enhanced-Potency 
Inactivated  Poliomyelitis  Vaccine — 
Supplementary  Statement.  MMWR 
1987;  36;  795-798. 

Centers  for  Disease  Control  and 
Prevention  (CDC).  Rubella  Prevention. 
Recommendations  of  the  Immunization 
Practices  Advisory  Committee  (ACIP). 
MMWR  1990;  39  (No.  RR-15);  1-18. 

The  ACIP  invites  written  comments 
on  the  proposed  list  of  childhood 
vaccines,  and  the  proposed  schedules 
regarding  the  appropriate  periodicity, 
dosage  and  contraindications  applicable 
to  these  vaccines  as  described  in  this 
notice  and  the  referenced  documents. 
The  ACIP  will  consider  all  relevant 
comments  received  by  January  31, 1994, 
during  its  regular  meeting  scheduled  for 
February  23-24,  1994,  at  the  Centers  for 
Disease  Control  and  Prevention  (CDC), 
in  Atlanta,  Georgia. 

Dated:  December  10, 1993. 
Walter  K.  Dowdle, 

Deputy  Director.  Centers  for  Disease  Control 
and  Prevention  (CDC). 


Table  1.— Recommended  Schedule  for  Routine  Active  Immunization  of  Normal  Infants  and  Children* 


Vandne 

2montw-» 

4monttM 

6  monttw 

12-15 
monttw 

IS  months 

4-6  years  (before 
schooi  entry)        J 

14-16  years 

DTP-  

OPV* 

MMRi 

Hib 

DTP 
OPV 

Hib 
Hifo 

DTP 
OPV 

H» 
Hft> 

DTP 
OPV»t 

Hib 

MMR 

Ht)i 
Hib* 

DTaP(DTP)"* 

DTaP(DTP) 

OPV 

MMR1I 

Td. 

Al  

B«  

Vaccine 

Al  biHh  (before  hospital 
discharge) 

1-2  monms 

4  months 

6-16  months 

HepBM 
Option  1 

H 

lepatMs  B 

HefMllHaBt 

HepaWisB* 

Op1k>n2  ... 

riO 

patttlsB*  

Hepatitis  Bt  

HepamsB* 

DTP:  Diphtheria,  Tetanus,  and  Pertussis  Vaccirw.  Combined  DTP  and  Hib  vacdnse  are  atoo  avaHabie. 
DTaP:  Diphtheria.  Tetanus,  and  aceHular  Pertussis  Vaccina 
Td:  Tetanus  and  Diphtheria  toxoids  for  adutt  use 
OPV:  Uva  Oral  PoUo  Vaccina 
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MMR:  Measles,  Mumps,  and  Rubella  Vaccirw 

Hib:  Haemophilus  inmjemae  type  b  Conjugate  Vaccine.  Combined  DTP  and  HK>  vaccines  are  also  available.  Recommended  schedules  vary 
by  manufacturer. 

I  Schedule  A:  HbOC  (Lederle  Praxis)  or  PRP-T  (Pasteur  Merieux,  distributed  by  SmithKline  Beecham,  and  Conriaught)  or  DTP-HbOC  (Lederte 
Praxis) 

*  Schedule  B:  PRP-OMP  (Merck.Sharp&Dohme) 
HepB:  Hepatitis  B  Vaccine 

'The  reoommended  immunization  schedule  may  vary  for  infants  and  children  up  to  tfieir  seventh  birttxlay  wtw  do  not  begin  the  vaccination  se- 
ries at  the  recommended  times  or  wtx)  are  more  than  one  month  t>ehind  in  ttva  immunization  schedule  (see  General  Recomn^endations  on  Inv 
munizatjon,  MMWR  1993;42  (In  press). 

*  Can  begin  at  6  weeics  of  age. 

**  DT  nrtay  be  used  in  place  of  DTP  when  pertussis  vaccine  is  contraindicated 

—  This  dose  of  DTP  can  be  given  as  early  as  12  montfis  of  age  provided  tfwt  the  inten/al  since  the  previous  dose  of  DTP  is  at  least  6  morrttis. 
DTaP  preparations  are  curentty  recommended  only  for  use  as  the  fourth  and/or  fifth  doses  of  tf>e  DTP  series  among  children  ages  1 5  months 
through  6  years  (before  the  seventh  btrthday).  These  vaccines  may  be  given  at  18  nxjnths. 

f  Enhanced  Inactivated  Po<k>  Vaccine  (IPV)  may  be  substituted  for  OPV  using  a  different  schedule  (see  ACIP  recommendations  In  MMWR 
1987;36;795-798  for  recomnwnded  schedule). 

»♦  TNs  dose  of  OPV  may  be  given  at  6-1 8  monttis  of  age. 

iSlngle  antigen  measles,  mumps  and  rut)ella  vaccines  should  be  used  only  if  ttwre  is  a  specific  contraindication  to  or>e  componerrt  of  MMR 
vaccine,  or  tfie  child  is  Icnown  to  t>e  imnrxjne  or  adequately  vaccinated  for  one  or  more  of  these  diseases,  or  measles  vaccine  Is  indicated  lor  a 
child  prior  to  one  year  of  age  (e.g.,  dunng  outbreal<s  among  preschool-age  children). 

nTnis  dose  of  MMR  vaccine  may  be  given  at  entry  to  middle  school  or  junior  high  school. 

*  After  the  primary  infant  Hib  conjugate  vaccine  series  is  completed,  any  licensed  Hib  conjugate  vaccine  may  t>e  used  as  a  booster  dose  at  age 
12-15  months. 

•»For  infants  born  of  HBsAg-r^egative  mothers.  Premature  infants  of  HBsAg-negative  mothers  should  receive  the  first  dose  of  the  hepatitis  B 
vaccine  series  at  ttie  time  of  rxjsprtal  discharge  or  when  ttie  other  routine  childhood  vaccines  are  inrtiated.  (All  infants  bom  of  HBsAg-posrtive 
mottiers  should  receive  immurxjprophylaxis  for  hepatitis  B,  including  HBIG  wittun  12  hours  of  birth  and  trie  first  dose  of  hepatitis  B  vaccine,  as 
soon  as  possible  after  birth  (within  one  weeic),  with  the  2nd  and  third  doses  of  vaccine  given  at  1  and  6  monttis  of  aae) 

« Hepatitis  B  vaccine  may  be  given  simultaneously  with  DTP  (or  DTaP  or  combined  DTP-Hib  vaccines),  (3pv  (or  IPV),  MMR,  and/or 
Haemophilus  influeniae  type  b  conjugate  vaccine  (Hib)  at  ttie  same  visit 

NOTE:  Use  of  brand  names  m  this  tat)le  is  not  meant  to  marxlate  purchase  of  particular  brands  of  vaccine,  but  merely  notes  different  sched- 
uies  if  tfiesa  vaccines  are  purchased. 


L 


|FR  Doc.  93-30647  Filed  12-15-93;  8:45  am) 
BtUMQ  COM  4iaO-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Notice  of  Establishment 

Pursuant  to  the  Federal  Advisory 
Committee  Act  of  October  6. 1972.  (Pub. 
L.  92-463.  86  Stat.  770-776)  and 
sections  222  and  404E  of  the  Public 
Health  Service  Act.  as  amended  (42  U.S. 
Code  217a  and  28  3g).  the  Director. 
National  Institutes  of  Health,  announces 
the  establishment  by  the  Secretary, 
Department  of  Health  and  Human 
Services,  of  the  Alternative  Medicine 
Program  Advisory  Council. 

The  Alternative  Medicine  Program 
Advisory  Council  will  advise  the 
Secretary;  the  Assistant  Secretary  for 
Health;  the  Director.  National  Institutes 
of  Health;  and  the  Director,  Office  of 
Alternative  Medicine,  regarding  the 
evaluation  of  alternative  medical 
treatment  modalities,  including 
acupuncture  and  Oriental  medicine, 
homeopathic  medicine,  and  physical 
manipulation  therapies. 

Dated:  December  7, 1993. 
Harold  Varmus, 

Director,  National  Institutes  of  Health. 
(FR  Doc.  93-30725  Filed  12-15-93;  8:45  am] 
mumo  COM  4i4o-ei-M 


Substance  Abuse  and  Mental  Health 
Services  Administration 

Center  for  Substance  Abuse 
Prevention;  Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Substance  Abuse  Prevention 
Conference  Review  Committee  of  the 
Center  for  Substance  Abuse  Prevention 
for  January,  1994. 

The  Substance  Abuse  Prevention 
Conference  Review  Committee  will  be 
performing  review  of  applications  for 
Federal  assistance;  therefore,  a  portion 
of  this  meeting  will  be  closed  to  the 
public  as  determined  by  the  Acting 
Administrator,  SAMHSA.  in  accordance 
with  5  U.S.C.  552b(c)(6)  and  5  U.S.C. 
app.  2  10(d). 

A  summary  of  the  meeting  and  a 
roster  of  committee  members  may  be 
obtained  Erom  Ms.  D.  Herman, 
Committee  Management  Officer,  Center 
for  Substance  Abuse  Prevention, 
Rockwall  II  Building,  suite  630,  5600 
Fishers  Lane,  Rockville,  MD  20857 
(Telephone:  301-443-4783). 

Substantive  program  information  may 
be  obtained  from  Oie  contact  whose 
name,  room  number,  and  telephone 
number  are  listed  below. 

Committee  Name:  Substance  Abuse 
Prevention  Conference  Review 
Committee. 

Meeting  Date(s):  January  31-February 
4. 1994. 

pyoce;  Residence  Inn — Bethesda.  7335 
Wisconsin  Avenue,  Bethesda.  Maryland 
20814. 


Open;  January  31, 1994,  8:30  a.m.- 
9:30  a.m. 

Closed:  Otherwise. 

Contact:  Ferdinand  W.  Hui,  Ph.D., 
Rockwall  n  Building,  Suite  630; 
Telephone:  (301)  443-9912. 

Dated:  December  10, 1993. 
Peggy  W.  Cockrill. 

Committee  Management  Officer,  Substance 
Abuse  and  Mental  Health  Services 
Administration. 

IFR  Doc.  93-30664  Filed  12-15-93;  8:45  am) 

BILLMO  COOC  4162-20-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CA-050-d1 10-10-8501.  CACA-30108] 

Realty  Action;  Exchange  of  Public  and 
Private  Lands  in  Colusa,  Glenn,  Lake, 
Solano,  and  Yolo  Counties,  CA 

agency:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  realty  action: 
Exchange  of  public  and  private  lands  in 
Colusa,  Glenn,  Lake,  Solano,  and  Yolo 
Counties  in  California. 

SUMMARY:  The  following  described 
public  lands  have  been  determined  to  be 
suitable  for  disposal  by  exchange  to 
CAL-BLMX,  INC.,  under  section  206  of 
the  Federal  Land  Policy  and 
Management  Act  of  1976  (43  U.S.C. 
1716). 

Note:  Not  all  of  the  lands  identified  below 
will  be  involved  in  the  exchange.  Some  may 
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be  (feleted  to  eliminate  possible  conflicts  that 
could  vise  during  processing.  A  final 
selection  of  properties  will  be  made  to 
achieve  comparable  values  between  the 
ofiered  and  selected  lands. 

Selected  Public  Lands 
Mount  Diablo  Meridiaa 

T.  7  N..  R.  2  W. 

Sec.  19:  SEV*. 

Sec.  20:  E^/iHViV*.  SE'A. 

Sec  21:  WVzNW'A. 

Sec.  27:  NWV4NWV4. 
T.  11  N..  R.  2  W. 

Sec  30:  NE'ASPA. 

Sec.  31:  SEV.NEV*. 
T.  11N.,R.3W. 

Sec  7:  SEV«SWV«. 

Secl7:W'/jSWV«. 

Sec  18:  NE'ANW'A. 
T.  12N..R.3W. 

Sec  4:  SWV4NE'/.. 
T.  13  N.,  R.  3  W. 

Sec  6:  Lot  6,  SEV«NEV4. 

Sec  20:  NW'ASE'A. 

Sec  27:  NWV«NEV4. 
T.  22  N..  R.  3  W. 

Sec.  8:  SEV«NEV«. 
T.  12N..R.  4W. 

Sec  2:  Lots  3. 4. 

Sec  3:  Lot  1. 
T.  13N..R.4W. 

Sec.  4:  Lot  0. 

Sqc  5:  Lots  1.  2.  NWV4SEV4.  S>/tSEV». 

{iec  6:  Lot  1. 

Sec  15:  SWV4SWV4. 

Sec  21:  NE'ANW'A. 

Sec  22:  SVjSEV*. 

Sec  25:  SE'ASWV.. 

Sec  26:  W'/^SWV«. 

Sec  27:  SE'A. 

Sec.  34:  NEV,,  N'/iSE'A.  SEV4SEV4. 

Sec.  35:  WW 
T.  14  N.,  R.  4  W. 

Sec  5:  LoU  2.  3.  5,  «.  8-10, 13-15. 

Sec.  8:  LoU  3-6.  W'/iNBV.. 

Sec  17:  LoU  2. 3. 6.  7,  N'/iSW'A, 
W'/iSE'A. 

Sec.  20:  NVjNE'A,  S'/iNWV.,  SWASBVk 

Sec21:SWV«SWV4. 

Sec  29:  WViE'/i. 

Sec  32:  W'/iNE'A.  N'/^E'A,  SE'ASE'A. 

Sec  33:  NWV..  N'/jSWVi.  SW'ASWWi. 
T.  16  N..  R.  4  W. 

Sec  30:  NEVtSEVt. 
T.  18  N..  R.  4  W. 

Sec.  20:  EV1SEV4. 
T.  14  N..  R.  5  W. 

Sec  26:  SWV«5EV4. 

Sec.  35:  S'/iNE'A,  SB'ANWV.,  NE'ASEVi. 
T.  16  N..  R.  5  W. 

Sec  3:  W'/iSW'A. 

Sec  4:  Loto  1.  2.  S'/iNF«A,  SE'A. 

Sec  8:  LoU  4, 9. 

Sec.  9:  E'/iVV'/i,  EVi. 

Sec  10:  W'/iSW'A. 

Sec  17:  LoU  2.  7. 16. 

Sec  19:  Lot  3. 

Sec  20:  LoU  1. 9. 11. 15. 16. 

Sec  28:  W'.'iNW'A. 
T.  17  N..  R.  5  W. 

Sec  5:  LoU  2.  3,  SWASWVd. 

Sec.  6:  Lot  2. 

Sec.  7:  EViEVi. 

Sec  B:  NW^.  Wv^SWVd,  N'/iSBV^ 

Sac  17:  AU. 


Sec  18:  NE'ANE'A. 

Sec  19:  SE'ASW'A.  SVi»SBV4. 

Sec  20:  E'/iSWV..  E'/i. 

Sec.  28:  W'/«.  W'/iSE'A. 

Sec.  29:  E'/i.  E'/iW'/«2.  SW'ANW'A. 

W'/iSW'A. 
Sec  30:  LoU  1.  2. 4.  E'/2.  E'/iW'/j. 
Sec  31:  Lot  1.  E'A.  E»/iNW'A,  NE'ASW'A. 
Sec  32:  AIL 

Sec  33:  W'/iNEV..  W/i.  SWV4SE'A. 
T.  18  N..  R.  5  W. 

Sec  30:  LoU  1-4. 
T.  19  N..  R.  5  W. 
Sec  7:  Lot  2. 
Sec  18:  SE'ASW'A. 
Sec.  19:  Lot  1,  SE'ASW'A. 
Sec.  20:  SW'ANE'A. 
Sec.  30:  E'/iNW'A. 
Sec.  31:  Lots. 
T.  16  N..  T.  6  W. 
Sec  9:  NWVtNE'A. 
Sec.  10:  S'/iNW'A. 

Sec  15:  SWV4NE'A.  W'/iNW'A.  SWV4. 
T.  17N..R.6W. 
Sec.  5:  S'/zSW'A. 

Sec  6:  Lots  6.  7,  E'/iSWV4.  , 

Sec.  8:  WVjNE'A.  Wvi,  SE1/4. 
Sec  17:  W/i.  W'/iE'/j,  SEV4SEV4. 
Sec  21:  W'/«iW'/^,  SE'ASW'A. 
Sec.  25:  SE'ASE'A. 
Sec  28:  N'ANW/i.  SW'ASW'A. 
Sec.  33:  S'/iNW'A.  SWV..  WViSE'A. 
SEV«SE'A. 
T.  18  N.,  R.  6  W. 
Sec.  1:  Lot  1. 

Sec.  2:  Lot  1,  SE'ANE'A.  EViSE'A. 
Sec.  4:  SW'ANW'A.  W'/iSW'A. 
Sec  5:  SE'ANEVi.  NE'ASB'A. 
Sec  10:  LoU  2, 3. 7. 
Sec  15:  LoU  3. 6. 
Sec  22:  LoU  11. 14. 
Sec.  24:  SEViNE'A. 
Sec  25:  S'/iNE'A,  SE'A. 
T.  19  N..  R.  6  W. 
Sec  1:  Lot  7. 

Sec  2:  LoU  1. 2.  BV1SBV4. 
Sec  5:  Lot  4,  WVi  Lot  5,  W'/^  Lot  8. 

W'/iSWV4. 
Sec  6:  Lot  10.  EViSE'A.  j 

Sec  7:  EViEvi. 

Sec  8:  NW'ANWV4.  S'/iSWV.. 
Sec  11:  NE'ASE'A. 
Sec.  12:  Lots  2-4. 
Sec  13:  W'/^WV,. 
Sec.  17:  NWV4.  NViSWVi.  SBV4SWV4. 
Sec  18:  LoU  3-5.  NE'ANEV4.  SE'ASWV4. 
Sec  19:  LoU  3-14.  SWV4NBy4,  EV^WV4. 

NW'ASEV4. 
Sec.  20:  SEV4SW'A.  S'/««SE'A. 
Sec  21:  SW'ASW'A. 
Sec.  23:  Lot  1.  SWlANE'A,  SE'ANWV.. 

W'/iSE'A. 
Sec.  24:  LoU  2,  3.  N'/4NW'A.  SEiANW'A, 

EVxSVIVa. 
Sec  25:  Ix)U  1-4.  NE'ANW'A.  W/iSWV,. 

SEV4SWV4. 
Sec.  26:  N'/iNE'A.  B'/iSEV4. 
Sec  28:  W^cNW'A.  NViSWVt. 
Sec.  29.  NEViNE'A. 

Sec.  30:  LoU  IS,  E'/iSW'A.  SW'ASEV4. 
Sec  31:  LoU  1-5.  E'AW'A.  WViE'/i. 
Sec.  33:  S'/iNE'A,  N'/jSE^A.    . 
Sec  34:  WViSWV*. 
T.  20N..R.6W. 
Sec  7:  IM  3. 
Sec  10:  SE'ANBV4. 


Sec  14:  NWV4SEV4. 

Sec  15:  E'/iNE'A,  NE'ASE'A. 

Sec  20:  E'/tSViV*. 

Sec  23:  NE'ANW'A,  SW'ASE'A. 

Sec  29:  E'/2NWV4.  SW'ASW'A. 

Sec  32:  SWV«NWV4.  W'/iSW'A. 
T.  21  N..  R.  6  W. 

Sec.  6:  Lots  4-7. 15. 16. 

Sec.  7:  LoU  5. 6. 

Sec  19:  Lot  3. 
T.  22  N,  R.  6  W. 

Sec.  31:  LoU  2-4.  SEV4NW'A. 
T.  19  N..  R.  7  W. 

Sec  12:  W'/i,  SWV4SE'A. 

Sec.  13:  All. 

Sec.  24:  All. 

Sec  25:  AU. 
T  20  N..  R  7  W. 

Sec.  2:  WV^SE'A. 

SeclliNW'ANE'A. 

Sec  35:  SW'ASE'A. 

Portions  of  the  fuUowing  sections  of 

Eublic  lands  are  unsurveyed.  They  will 
9  offered  for  exchange  pending 
completion  of  a  survey. 

T.  16  N.,  R.  5  W. 
Sec4:W'/i. 
Sec.  5:  ALL. 
Sec.  6:  E'/i. 
Sec.  8:  W'/^NE'A,  NW'A. 

The  following  described  public  lands 
are  encumbered  by  a  Powtjr  Site 
Withdrawal  446,  Public  Land  Order 
3890.  They  will  be  offered  for  exchange 
pending  revocation  of  withdrawal. 

T.  19N.,R.6W. 

Sec  5:  Lot  3.  SE'ANW'A,  NE'ASW'A. 

Sec.  6:  LoU  1. 2. 
T.  20  N.,  R.  6  W. 

Sec  29:  E'/tSW'A. 

Sec  31:  SW'ANBV4,  SE'ASW'A. 

Sec  32;  E'/iNW'A. 
T.  21  N.,  R.  6  W. 

Sec.  7:  Lot  16. 

Sec.  18:LoU5,6,  IS.  16. 

Sec  13:  Lot  13. 

The  following  described  public  lands 
were  identified  as  suitable  for  disposal 
by  exchange  under  CA-27838. 
published  on  January  31. 1991.  in 
Volume  56.  No.  21  of  the  Federal 
Register.  These  lands  are  now 
incorporated  into  this  Notice  of  Realty 
Action  CA-30108.  which  supersedes 
CA-27838. 

T.  12N..R.5W. 

Sec.  17:  E^hSEV*. 

Sec.  30:  Lot  3. 
T.  10  N..  R.  6  W. 

Sec.  19:  SB'ASEVi. 
T11N.,R.6W. 

Sec.  5:  S'^W'A. 

Sec.  6:  SEV4SEV4. 
T.  12  N.  R.  6  W. 

Sec  1:  SW'ASWV*. 

Sec  9:  NEV4NE'A,  S'/iNE'A. 

Sec  10:  SE'ANWV..  EViSW'A. 

Sec  13:  NEV4SWV4. 

Sec  14:  N'/SiS'/i.  S'^^iSW'A,  SWVtSBVi. 

Sec  15:  E'/iNW'A,  SEV4NWV4.  NViS'/i. 
SE'ASW'A3'/iSEV4. 
T.'12  N..  R.  8  W. 
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Sec  20;.SE'ASWV4. 
T.  14  N.,  R.  8  W. 

Sec  14:  W'/iNE'A,  N'/iNW'A.  NW'ASEV4. 

Sec.  26:  NE'ASW'A. 
T.  15N..R.  9W. 

Sec.  9:  SWV4SW'A. 

Sec.  15:  LoU  1^3, 6-8, 11-13. 
T.  16  N.,  R.  9  W. 

Sec.  31:  N'/iNE'A. 

Containing  25,000  acres  more  or  less. 

In  exchange  for  these  lands,  the 
United  States  will  acquire  private  lands 
which  were  identified  in  the  Notice  of 
Realty  Action  (NORA)  for  exchange. 
CA-27838,  the  Amendments  to  the 
NORA  for  exchange  CA-27838.  and 
future  Notice  of  Realty  Actions  when 
published. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  exchange  is  to  acquire 
non-Federal  lands  contained  wholly  or 
partially  in  the  Cache  Creek 
Management  Area  in  Lake,  Colusa. 
Napa,  and  Yolo.  Counties  California. 
Acquiring  the  private  land  will  help 
provide  protection  and  management  of 
the  riparian  habitat,  primitive  recreation 
values,  wintering  Bald  Eagle  habitat, 
Tula  Elk  habitat,  significant  cultiu^l 
resources  and  other  special  resource 
values.  Federal  lands  proposed  for 
disposal  in  this  exchange  are  generally 
isolated  paresis  surrounded  by  private 
lands  with  no  public  access.  The 
proposed  exchange  will  not  be 
completed  until  all  necessary  reports 
and  Environmental  Assessment(s)  are 
completed.  Following  the  completion  of 
mineral  reports,  the  authorized  officer 
will  determine  what,  if  any.  mineral 
interest  will  be  reserved  to  the  United 
States.  The  exchange  is  consistent  with 
the  Bureau's  planning  for  the  lands 
involved  and  is  in  the  public  interest. 

Lands  to  be  transferred  from  the 
United  States  will  be  subject  to  the 
following  reservations,  terms,  and 
conditions: 

Reserving  to  the  United  States:  A 
right-of-way  thereon  for  ditches  or 
canals  constructed  by  the  authority  of 
the  United  States.  Act  of  August  30. 
1890  (43  U.S.C.  945). 

Subject  to:  Oil  and  Gas  Leases:  CA- 
13644.  CA-14694.  CA-14699.  CA- 
14701.  CA-14703.  CA-14704,  SAC- 
069340,  issued  under  the  Mineral 
Leasing  Act  of  1920,  as  amended,  and 
the  United  States  reserves  for  duration 
of  said  leases  unto  itself  all  the  rights  of 
the  lessors  under  said  leases  (including, 
without  limitation,  the  right  to  collect ' 
royalties  aad  extend  the  leases  pursuant 
to  its  terms  and  applicable  laws  and 
regulations). 

This  exchange  is  made  under  section 
29  of  the  Act  of  February  25. 1920.  (30 
U.S.C  186),  and-the  Act  of  March  4. 
1933  (30  U.S.C  124),  and  the  patrat  will 


be  issued  subject  to  the  rights  of  prior 
permittees  or  lessess  to  use  so  much  of 
the  surface  of  said  land  as  is  required  for 
mining  operations,  without 
compensation  to  the  patentee  for 
damages  resulting  from  proper  mining 
operations,  for  the  duration  of  oil  and 
gas  leases  and  any  authorized 
extensions  of  those  leases. 

Rights-of-Way: 

CA-10902,  granted  to  F.G.  Hu^aster 
for  an  access  road. 

CA-10238.  granted  to  Department  of 
Water  Resources  for  an  access  road. 

CA-14470,  granted  to  Department  of 
Public  Works.  Lake  County  for  an  access 
road. 

CA-14669,  granted  to  Pacific  Gas  and 
Electric  Company  for  a  transmission 
line. 

CA-15865,  granted  to  Homestaka 
Mining  Company  for  water  well  site 
purposes. 

CA-19384,  granted  to  AT&T  Company 
for  telephone  line. 

SAC-033717,  granted  to  Pacific  Gas 
and  Electric  Company  for  a  transmission 
line. 

SAC-58701.  granted  to  the  California 
Def>artment  of  Transportation  for  a 
mineral  material  site. 

Crazing  Leases: 

Grazing  Lease  No.  3098.  issued  to 
Richard  M.  k  Jon  I.  Richter. 

Grazing  Lease  No.  3084,  issued  to 
Caldeer.  Inc. 

Grazing  privileges  will  continue  for  2 
years  from  the  official  notification  date 
or  until  a  signed  waiver  of  the  2-year 
notification  is  received  by  the  Bureau  of 
Land  Management  from  the  grazing 
lessee.  If  waived,  the  grazing  privileges 
will  not  be  continued  by  the  Bureau  of 
Land  Management. 

Publication  of  this  notice  in  the 
Federal  Register  shall  segregate  the 
pubUc  lands  from  operation  of  the 
public  land  laws  and  the  mining  laws, 
but  not  the  mineral  leasing  laws.  This 
segregative  effect  shall  terminate  upon 
issuance  of  patent,  or  two  (2)  years  from 
the  date  of  publication  of  this  notice  in 
the  Federal  Register,  whichever  occurs 
first.  This  action  is  necessary  to 
eliminate  conflicting  encumbrances  on 
the  public  lands  during  exchange 
processing. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Clear  Lake  Resource  Area  Manager. 
Bureau  of  Land  Management.  555  Leslie 
Street,  Ukiah,  California. 

DATE:  On  or  before  January  31. 1994. 
interested  parties  mdy  submit  comments 
to  the  BLM,  Clear  Lake  Resource  Area 
Manager. at  theaddress  shown  above. 
Comments  should  specify  the  legal 
description  (township,  range,  section, 
and  subsection)  of  the  specific  parcel 


affected  by  the  comment  Any  adverse 
coinments  will  be  evaluated  by  the 
Bureau  which  may  sustain,  vacate,  or 
modify  this  realty  action.  The  State 
Director  will  issue  a  final  determination. 
In  the  absence  of  any  adverse 
comments,  this  action  will  become  the 
final  determination  of  the  Department  of 
the  Interior. 
Renee  Snyder, 

Clear  Lake  Resource  Area  Manager. 
(FR  Doc  93-30648  Filed  12-15-93;  8:45  ami 

BILUNG  COM  431ft-40-M 


National  Parle  Service 

Palo  Alto  Battlefield  National  Historic 
Site.  Texas;  Intent  To  Prepare  an 
Environmental  Impact  Statement 

AGENCY:  National  Park  Service,  DOL 
ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement  for  the 
General  Management  Plan.  Palo  Alto 
Battlefield  National  Historic  Site.  Texas. 

SUMMARY:  The  National  Park  Service 
will  prepare  a  General  Management 
Plan  (CMP)  and  an  Environmental 
Impact  Statement  (EIS)  for  Palo  Alto 
Battlefield  National  Historic  Site, 
Brownsville.  Texas,  in  accordance  with 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969  and 
Public  Law  102-304,  Palo  Alto 
Battlefield  National  Historic  Site  Act  of 
1991.  The  act  established  a  3,400-acre 
site  on  June  23, 1992,  to  preserve  the 
nationally  significant  site  of  the  first 
battle  of  the  Mexican-American  war  and 
to  provide  for  its  interpretation  in  such 
a  manner  as  to  portray  the  battle  and  the 
Mexican-American  War  and  its  related 
political,  diplomatic,  military  and  social 
causes  and  consequences.  Palo  Alto 
Battlefield  National  Historic  Site  is  the 
only  unit  in  the  National  Park  System 
directed  to  the  preservation  and 
interpretation  of  resources  related  to  the 
Mexican-American  War. 

The  planning  effort  will  resuU  in  a 
comprehensive  GMP  that  encompasses 
preservation  of  natural  and  cultural 
resources,  visitor  use  and  interpretation, 
roads,  and  facilities.  In  cooperation  with 
local  communities,  attention  will  also 
be  given  to  resources  outside  the 
boundary  that  affect  the  integrity  of  the 
park.  Alternatives  to  be  considered 
include  no  action,  the  preferred 
alternative,  and  a  full  range  of 
ahematives  addressing  issues  identified 
during  public  scoping. 

Principal  topics  to  oe  covered  in  the 
QvIP  are  management  zoning, 
boundaries,  carrying  capacity,  visitor 
use,  access  and  circulation, 
development  including  utilities,  natural 
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and  cultural  resources,  and  the 
relationship  to  other  Mexican- American 
War  properties. 

The  GMP  will  also  include  a  research 
plan  and  identification  of  appropriate 
cooperative  agreements  for 
implementation  of  the  GMP.  Detailed 
costs  and  priorities  for  development  and 
staffing  will  also  be  included.  The  life 
of  the  GMP  will  be  15  years. 

A  scoping  brochure  has  been  prepared 
that  details  the  issues  identified  to  date. 
Copies  of  that  information  can  be 
obtained  by  calling  the  park  at  210-548- 
2788  or  writing  to  Palo  Alto  Battlefield 
National  Historic  Site,  Post  Office 
Drawer  1832,  Brownsville.  Texas  78522. 

The  public  is  encouraged  to  send 
written  comments  and  suggestions 
concerning  preparation  of  the  GMP/EIS 
to  the  address  above  by  February  15, 
1994. 

FOR  FURTHER  INFORMATION:  Contact 
Superintendent.  Palo  Alto  Battlefield 
National  Historic  Site,  210-548-2788. 

Dated:  December  1, 1993. 
Mary  R.  Bradford, 
Regional  Director.  Southwest  Region. 
IFR  Doc.  93-30671  Filed  12-15-93;  8:45  am) 

BIIUNQ  COOf  4310-70-M 


Gettysburg  National  Military  Park 
Advisory  Commission 

AGENCY:  Gettysburg  National  Military 
Park  Advisory  Commission,  National 
Park  Service,  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the  date 
of  the  tenth  meeting  of  the  Gettysburg 
National  Military  Park  Advisory 
Commission. 

Date:  January  27. 1994. 

Time:  7  p.m.-9  p.m. 

Inclement  Weather  Reschedule  Date:  None. 

Address:  Gettysburg  Hotel,  One  Lincoln 
Square.  Gettysburg,  Pennsylvania  17325. 

Agenda:  Sub-Committee  Rep)Orts,  review  of 
final  Land  Protection  Plan,  briefings  on 
Resource  Management  Plan,  Eisenhower 
Bam  reconstruction.  Federal  Highway 
project.  Fiscal  94  park  budget,  Clean  Cities 
Project,  and  an  operational  update  on  park 
activities. 

For  Further  Information  Contact:  Jose  A. 
Qsneros,  Superintendent.  Gettysburg 
National  Military  Park,  P.O.  Box  1080, 
Gettysburg,  Pennsylvania  17325. 

Supplementary  Inforrnation:  The  meeting 
will  be  open  to  the  public.  Any  member  of 
the  public  may  file  with  the  Commission  a 
written  statement  concerning  agenda  items. 
The  statement  should  be  addressed  to  the 
Advisory  Commission,  Gettysburg  National 
Military  Park.  P.O.  Box  1080,  Gettysburg, 
Pennsylvania  17325.  Minutes  of  the  meeting 
will  be  available  for  inspection  four  weeks 
after  the  meeting  at  the  permanent 
headquarters  of  the  Gettysburg  National 


Military  Park  located  at  95  Taneytown  Road, 

Gettysburg.  Peimsylvania  17325. 

CharlM  P.  Qapper,  Jr.. 

Deputy  Regional  Director.  Mid-Atlantic 

Region. 

IFR  Doc  93-30669  Filed  12-15-93;  8:45  amj 

BtUMO  coot  4910-70-M 


Ktoetlng  of  the  National  Park  System 
Advisory  Board 

AGENCY:  National  Park  Service, 
Department  of  the  Interior. 
ACTION:  Notice  of  meeting  of  National 
Park  System  Advisory  Board. 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act,  5  U.S.C.  Appendix,  that  a  meeting 
of  the  National  Park  System  Advisory 
Board  will  be  held  on  Wednesday, 
January  12, 1994  in  room  5622,  Main 
Interior  Building,  1849  C  Street,  N\y., 
Washington,  DC.  The  meeting  will 
convene  at  1  p.m.  and  conclude  that 
afternoon. 

After  opening  remarks,  the  Board's 
primary  agenda  item  will  be  the 
formulation  of  review  comments  on  the 
National  Park  Service's  Draft  General 
Management  Plan  Amendment  for  the 
Presidio  of  San  Francisco.  The  Board 
may  be  addressed  by  officials  of  the 
Department  of  the  Interior  and/or  the 
National  Park  Service.  Other 
miscellaneous  topics  and  reports  may 
also  be  covered,  including  possible 
guidance  to  the  Board  on  other  matters 
under  their  review. 

The  meeting  will  be  open  to  the 
public.  Space  and  facilities  to 
accommodate  members  of  the  public  are 
limited  and  persons  will  be 
accommodated  on  a  first-come,  first's 
served  basis.  Anyone  may  file  with  the 
Board  a  written  statement  concerning 
matters  to  be  discussed.  The  Chairman 
may  also  permit  attendees  to  address  the 
Board,  but  may  restrict  the  length  of 
presentations  as  necessary  to  allow  the 
Board  to  complete  its  agenda  that 
afternoon. 

Persons  wishing  further  information 
concerning  the  meeting,  or  who  wish  to 
submit  written  statements,  may  contact 
Mr.  David  L.  Jervis.  Office  of  Policy, 
National  Park  Service.  P.O.  Box  37127, 
Washington.  DC  20013-7127  (telephone 
202-208-^030). 

'Draft  minutes  of  the  meeting  will  be 
available  for  public  inspection  about  8 
weeks  after  the  meeting,  in  room  1220, 
Main  Interior  Building.  1849  C  Street, 
NW.,  Washington.  DC. 
lohn  I.  Rejmolds, 
Deputy  Director. 
(FR  Doc.  93-30670  Filed  12-15-93;  8:45  am) 

BNJJNQ  COM  4310-70-# 


IHTERNATIONAL  TRADE 
COIMMISSION 

Pnvestlgation  No.  337-TA-3441 

Certain  Cutting  Tools  for  Flexible 
Plastic  Conduit  and  Components 
Thereof;  Issuance  of  Limited  Exclusion 
Order  and  Cease  and  Desist  Order 

AGENCY:  U.S.  hitemational  Trade 

Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  issued  a  limited 
exclusion  order  and  a  cease  and  desist 
order  in  the  above-captioned 
investigation. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robin  L.  Turner.  Esq..  Office  of  the 
General  Counsel.  U.S.  International 
Trade  Commission.  500  E  Street,  SW., 
Washington,  DC  20436,  telephone  202- 
205-3103. 

SUPPLEMENTARY  INFORMATION:  The 
authority  for  the  Commission's 
determination  is  contained  in  section 
337  of  the  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1337),  and  in 
§  210.58  of  the  Commission's  Interim 
Rules  of  Practice  and  Procedure  (19  CFR 
210.58). 

Dawn  Industries,  Inc.,  Dextel  Inc.,  and 
Duane  Robertson  (herein  collectively 
"Dav^rn  Industries")  filed  a  complaint  on 
October  30. 1992.  under  section  337  of 
the  Tariff  Act  of  1930  (19  U.S.C.  1337) 
alleging  that  two  respondents:  (1)  Pro 
Mark.  Inc.  ("Pro  Mark"),  and  (2)  Orbit 
Underground,  d/b/a  Orbit  Sprinklers, 
had  violated  section  337  in  the 
importation  into  the  United  States,  the 
sale  for  importation,  or  the  sale  within 
the  United  States  after  importation  of 
certain  cutting  tools  for  flexible  plastic 
conduit  or  components  thereof.  The 
cutting  tools  were  alleged  to  infringe 
claims  1-7  of  U.S.  Letters  Patent 
4,336,652  (the  '652  patent)  and  the 
single  claim  of  U.S.  Letters  Patent  Des. 
266,736  (the  '736  patent).  The 
Commission  instituted  this  investigation 
by  notice  published  in  the  Federal 
Register  on  December  2, 1992,  at  57  FR 
57075-76.  The  Commission  terminated 
Orbit  Underground  as  a  respondent  by 
notice  published  on  March  3, 1993,  at 
58  FR  12253,  added  an  additional 
respondent,  Chewink  Cor{>oration 
("Qiewink"),  by  notice  published  on 
March  25. 1993.  at  58  FR  16203.  and 
deleted  the  claim  of  infringement  of  the 
'736  patent  by  notice  published  on  April 
26, 1993,  at  58  FR  21994.  The 
Commission  found,  pursuant  to 
Commission  interim  rule  210.25,  that 
respondent  Chewink  had  waived  its 
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right  to  appear,  to  be  served  with 
documents,  and  to  contest  the 
allegations  at  issue  in  this  investigation 
by  notice  published  on  August  25. 1993. 
nt  58  FR  44850-51. 

On  September  2, 1993.  the  presiding 
administrative  law  judge  (ALJ)  issued 
his  final  ID  finding  that  there  was  a 
violation  of  section  337.  The  ALJ  found 
that  claim  1  of  the  '652  patent  was 
infringed,  but  that  claims  2  and  7  of  that 
patent  were  not  infringed.  The  ALJ  also 
found  that  a  domestic  industry  existed 
with  respect  to  the  claims  in  issue.  On 
October  20. 1993.  the  Commission 
determined  not  to  review  the  ID.  which 
thereby  t)ecame  the  determination  of  the 
Commission.  The  Commission  also 
requested  written  submissions 
concerning  the  issues  of  remedy,  the 
public  interest,  and  bonding.  58  FR 
57837  (October  27. 1993). 

On  December  2, 1993.  the 
Commission  made  its  determinations  on 
the  issues  of  remedy,  the  public  interest, 
and  bonding.  The  Commi.ssion 
determined  that  the  appropriate  form  of 
relief  is  a  limited  exclusion  order 
prohibiting  the  importation  of  infringing 
cutting  tools  for  flexible  plastic  conduit. 
The  Commission  further  determined  to 
issue  a  cease  and  desist  order  directed 
to  domestic  respondent  Pro  Mark.  Inc. 
Finally,  the  Commission  determined 
that  the  public  interest  factors 
enumerated  in  19  U.S.C  1337  (d).  (f), 
and  (g)  do  not  preclude  the  issuance  of 
the  aforementioned  relief,  and  that  the 
bond  during  the  Presidential  review 
period  shall  be  in  the  amount  of  120 
percent  of  the  entered  value  of  the 
infringing  cutting  tools. 

Copies  of  the  Commission  orders,  the 
Commission  opinion  in  support  thereof, 
and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  or  will  be  available  for 
insp)ection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary.  U.S. 
International  Trade  Commission.  500  E 
Street.  SW..  Washington.  DC  20436, 
telephone  202-205-2000.  Hearing- 
impaired  persons  are  advised  that 
information  on  the  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810. 

Issued:  December  3. 1993. 

By  order  of  the  Commission. 
Donna  R.  Koefanka. 
Secretary. 
IFR  Doc.  93-30639  FUed  12-15-93;  8:45  am) 

BIUJNQ  COOC  TaS»-02-P 


pnvestlgation  No.  337-TA-362] 

Certain  Methods  of  Assembling  Plastic 
Bail  Vaivas  and  Componento  Thereof; 
Investigation 

AGENCY:  International  Trade 
Commission. 

ACTION:  Institution  of  investigation 
pursuant  to  19  U.S.C  1337. 

SUMMARY:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on 
November  8, 1993.  under  section  337  of 
the  Tariff  Act  of  1930,  as  amended,  19 
U.S.C  1337.  on  behalf  of  Measurement 
and  Flow  Control  Holding  Co..  Inc.. 
1105  North  Market  Street,  suite  1300. 
Wilmington,  Delaware  19899  and 
Nordstrom  Valves,  Inc.,  1511  Jefferson 
Street.  Sulphur  Springs,  Texas  75482.  A 
letter  supplementing  the  complaint  was 
filed  on  December  1, 1993.  The 
complaint,  as  supplemented,  alleges 
violations  of  section  337  in  the 
importation  into  the  United  States,  the 
sale  for  importation,  and  the  sale  within 
the  United  States  after  importation  of 
certain  plastic  ball  valves  and 
components  thereof,  alleged  to  be 
manufactured  abroad  by  a  method 
covered  by  claims  1.  2,  3,  and  15  of  U.S. 
Letters  Patent  4.047,275,  and  that  there 
exists  an  industry  in  the  United  States 
as  required  by  subsection  (a)(2)  of 
section  337. 

The  complainants  request  that  the 
Commission  institute  an  investigation 
and.  after  a  hearing,  issue  a  permanent 
exclusion  order  and  permanent  cease 
and  desist  orders. 

A  motion  for  expedited  relief  was 
filed  with  the  complaint  in  which 
complainants  request  an  expedited 
hearing  on  permanent  relief  and 
determination  on  the  merits.  The 
Commission  makes  no  ruling  upon  this 
motion.  The  scheduling  of  the  hearing 
in  a  section  337  investigation  is  within 
the  discretion  of  the  administrative  law 
judge  assigned  to  the  investigation. 

ADDRESSES:  The  complaint,  except  for 
any  confidential  information  contained 
therein,  is  available  for  inspection 
during  official  business  h*urs  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary.  U.S.  International  Trade 
Commission.  500  E  Street.  SW.,  room 
112.  Washington.  DC  20436.  telephone 
202-205-1802.  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-205-1810. 

FOR  FURTHER  INFORMATION  CONTACT:  T. 
Spence  Chubb.  Esq..  Office  of  Unfair 
Import  Investigations.  U.S.  International 


Trade  Commission,  telephone  202-205- 
2575. 

AUTMORTTY:  The  authority  for  institution 
of  this  investigation  is  contained  in 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  and  in  §  210.12  of  the 
Commission's  Interim  Rules  of  Practice 
and  Procedure,  19  CFR  210.12. 
SCOPE  OF  INVESTIGATION:  Having 
considered  the  complaint,  the  U.S. 
International  Trade  Commission,  on 
December  6, 1993.  ordered  that — 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  an  investigation  be  instituted 
to  determine  whether  there  is  a 
violation  of  subsection  (a)(1)(B)  of 
section  337  in  the  importation  into  the 
United  States,  the  sale  for  importation, 
or  the  sale  within  the  United  States  after 
importation  of  certain  plastic  ball  valves 
and  components  thereof  alleged  to  be 
made  abroad  by  a  method  covered  by 
claims  1.  2.  3.  or  15  of  U.S.  Letters 
Patent  4,047.275.  and  whether  there 
exists  an  industry  in  the  United  States 
as  required  by  subsection  (a)(2)  of 
section  337. 

(2)  For  the  purpose  of  the 
investigation  so  instituted,  the  following 
are  hereby  named  as  parties  upon  which 
this  notice  of  investigation  shall  be 
served: 

(a)  The  complainants  are — 
Measurement  and  Flow  Control  Holding 

Co..  Inc.  1105  North  Market  Street, 
suite  1300,  Wilmington,  Delaware 
19899 
Nordstrom  Valves.  Inc..  1511  Jefferson 
Street,  Sulphur  Springs.  Texas  75482 

(b)  The  respondents  are  the  following 
companies  alleged  to  be  in  violation  of 
section  337,  and  are  the  parties  upon 
which  the  complaint  is  to  be  served: 
Natural  Gas  Products  Co..  3970 

Washington  Road.  Canonsburg, 

Pennsylvania  15317 
Friatec  AG.  Sparte  Technishe  Kunstoffe, 

Steinzeugstrasse  D68229.  Mannheim, 

Germany 
M.T  Deason.  Inc..  3016  Commerce 

Square  So..  Birmingham,  Alabama 

35210 
Power  and  Process,  Inc..  P.O.  7117. 1168 

Farmington  Avenue,  Kensington. 

Connecticut  06037 

(c)  T.  Spence  Chubb.  Esq..  Office  of 
Unfair  Import  Investigations.  U.S. 
International  Trade  Commission,  500  E 
Street.  SW.,  room  401-E,  Washington. 
DC  20436.  who  shall  be  the  Commission 
investigative  attorney,  party  to  this 
investigation:  and 

(3)  For  the  investigation  so  instituted, 
Janet  D.  Saxon.  Chief  Administrative 
Law  Judge.  U.S.  International  Trade 
Commission,  shall  designate  the 
presiding  administrative  law  judge. 
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Responses  to  the  complaint  and  the 
notice  of  investigation  must  be 
submitted  by  the  named  respondents  in 
accordance  with  §  210.21  of  the 
Commission's  Interim  Rules  of  Practice 
and  Procedure,  19  CFR  210.21.  Pursuant 
to  §§  201.16(d)  and  210.21(a)  of  the 
Commission's  Rules,  19  CFR  201.16(d) 
and  210.21(a),  such  responses  will  be 
considered  by  the  Commission  if 
received  not  later  than  20  days  after  the 
date  of  service  of  the  complaint. 
Extensions  of  time  for  submitting 
responses  to  the  complaint  will  not  be 
granted  unless  good  cause  therefor  is 
shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  thii  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Commission,  without  further  notice  to 
the  respondent,  to  find  the  facts  to  be  as 
alleged  in  the  complaint  and  this  notice 
and  to  enter  both  an  initial 
determination  and  a  final  determination 
containing  such  findings,  and  may 
result  in  the  issuance  of  a  limited 
exclusion  order  or  a  cease  and  desist 
order  or  both  directed  against  such 
respondent. 

By  order  of  the  Commission. 

Issued:  December  8, 1993. 
Doniu  R.  Koehnke, 
Secretary. 
|FR  Doc  93-30640  Filed  12-15-93;  8:45  am] 

MLUNOCOM  T020-02-P 


Pnvestigatlons  Nos.  303-TA-24 
(PreOmlnary),  701-TA-d57-358 
(Preliminary),  and  731-TA-664-668 
(Praiiminary)] 

Phthalic  Anhydride  From  Brazil, 
Hungary,  Israel.  Mexico,  and  Venezuela 

Detenninations 

On  the  basis  of  the  record  ■  developed 
in  the  subject  investigaGons.  the 
Commission  determines,^  pursuant  to 
sections  303  and  733(a)  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1303  and  1673b(a)), 
that  there  is  a  reasonable  indication  that 
an  industry  in  the  United  States  is 
threatened  with  material  injury  by 
reason  of  allegedly  subsidized  and  less- 
than-fair-value  (LTFV)  imports  from 
Venezuela  of  phthalic  anhydride,^ 


provided  for  in  subheading  2917.35.00 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States.  The  Commission  also 
determines,  pursuant  to  sections  703(a) 
and  733(a)  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1671b(a)  and  1673b(a)),  that  there 
is  no  reasonable  indication  that  an 
industry  in  the  United  States  is 
materially  injured  or  threatened  with 
material  injury  by  reason  of  allegedly 
subsidized  and/or  LTFV  imports  from 
Brazil,  Hungary,  Israel,  and  Mexico.^ 

Background 

On  October  22, 1993,  petitions  were 
filed  with  the  Commission  and  the 
Department  of  Commerce  by  Aristech 
Chemical  Corporation,  Pittsburgh,  PA; 
BASF  Corporation,  Parsippany,  N); 
Koppers  Industries,  Inc.,  Pittsburgh,  PA; 
and,  Stepan  Chemical  Company, 
Northfield,  IL,  alleging  that  an  industry 
in  the  United  States  is  materially , 
injured  and  threatened  with  material 
injury  by  reason  of  subsidized  imports 
of  phthalic  anhydride  from  Brazil, 
Israel,  Mexico,  and  Venezuela  and  LTFV 
imports  from  Brazil,  Hungary,  Israel, 
Mexico,  and  Venezuela.  Accordingly, 
effective  October  22, 1993,  the 
Commission  instituted  countervailing 
duty  and  antidumping  investigations 
Nos.  303-TA-24  (Preliminary),  701- 
TA-356-358  (Preliminary),  and  731- 
TA-€64-668  (Preliminary).  Effective 
November  18, 1993,  Commerce  initiated 
countervailing  duty  and  antidumping 
investigations  with  respect  to  all  subject 
countries,  except  the  countervailing 
duty  investigation  for  subject  imports 
frt)m  Brazil.  Therefore,  the  Commission 
terminated  its  countervaiUng  duty 
investigation  involving  subject  imports 
frtjm  Brazil,  investigation  No.  701-TA- 
356  (Preliminary). 

Notice  of  the  institution  of  the 
Commission's  investigations  and  of  a 
pubHc  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Commission,  Washington,  DC, 
and  by  publishing  the  notice  in  the 
Federal  Register  of  November  1, 1993, 
(58  FR  58347).  The  conference  was  held 
in  Washington,  DC,  on  November  15, 


>  The  record  is  defined  in  $  207.2(0  of  the 
CommiMion's  Rule*  of  Practice  and  Procedure  (19 
CFR  207.2(0). 

>  Chairman  Newquisi,  Conunissioner  Brunsdale 
and  ConmuMioner  Crawford  diuenting. 

>  A*  defined  by  Commerce,  phthalic  anhydride 
(PAN)  is  an  aromatic  synthetic  organic  chemical 


usually  produced  bx)m  a  primary  petrochemical 
called  orthoxylene,  although  it  is  sometimes 
produced  from  naphthalene.  PAN  is  predominantly 
used  in  the  production  of  plasticizers,  unsaturated 
polyester  resiiu,  and  alkyd  resins,  which  in  turn  are 
generally  used  to  produce  plastics  and  paints.  The 
subject  PAN  is  produced  in  two  physical  forms, 
molten  and  flaked. 

*  Vice  Chairman  Watson  and  Commissioner 
Nurum  voted  in  the  affimutive  with  respect  to 
Brazil;  Commissioner  Nuzum  voted  in  the 
afHrmative  with  respect  to  Israel;  and. 
Commissioner  Rohr  and  Commissioner  Nuzimi 
voted  in  the  afTirmative  with  respect  to  Mexica 


1993,  and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

By  order  of  the  Ck)mmission. 
,  Issued:  December  8. 1993. 
Donna  R.  Koehnke. 
Secretary. 

|FR  Doc.  93-30641  Filed  12-15-93;  8:45  am) 
BH.LINO  COM  7«20-(»-P 


pnvestigations  Nos.  73l-TA-646-e48 
(Final)] 

Certain  Steel  Wire  Rod  From  Brazil, 
Canada,  and  Japan 

AGENCY:  International  Trade 

Commission. 

ACTION:  Institution  and  scheduling  of 

final  antidumping  investigations. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  final 
antidumping  investigations  Nos.  731- 
TA-646-648  (Final)  under  section 
735(b)  of  the  Tariff  Act  of  1930  (19 
U.S.C.  §  1673d(b))  (the  Act)  to  determine 
whether  an  industry  in  the  United 
States  is  materially  injured,  or  is 
threatened  with  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  imports  from  Brazil,  Canada, 
and  Japan  of  certain  steel  wire  rod,> 
provided  for  in  subheadings  7213.31.30, 
7213.31.60,  7213.39.00,  7213.41.30, 
7213.41.60,  7213.49.00,  7213.50.00,  and 
7227.90.60  of  the  Harmonized  Tariff 
Schedule  of  the  United  States. 

For  further  information  concerning 
the  conduct  of  these  investigations, 
hearing  procedures,  and  rules  of  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  part 
201,  subparts  A  through  E  (19  CFR  part 
201),  and  part  207,  subparts  A  and  C  (19 
CFR  part  207). 
EFFECTIVE  DATE:  November  26, 1993, 


■  For  purpose*  of  these  investigations,  certain 
steel  wire  rod  is  defined  as  hot-rolled  carbon  steel 
and  alloy  steel  wire  rod,  in  irregularly  wound  coils, 
of  approximately  round  cross  section,  between  3.B 
mm  (0.20  inch)  and  19.0  mm  (0.75  inch)  in 
diameter.  Excluded  from  the  scopw  of  these 
investigations  is  steel  wire  rod  5. 5  nun  or  less  in 
diameter,  with  tensile  strength  greater  than  or  equal 
to  1040  MPa,  and  having  the  following  chemical 
'  content,  by  weight:  Carbon  greater  than  or  equal  to 
0.79  percent,  aluminum  less  than  or  equal  to  0.005 
percent,  phosphorus  plus  sulfur  less  than  or  equal 
to  0.04  percent,  and  nitrogen  less  than  or  equal  to 
0.006  percent  (termed  "lOSO  tire  cord"  quality  wire 
rod).  Also  excluded  are  wire  rods  of  free-machining 
steel  containing  0.03  percent  or  more  of  lead,  0.05 
percent  or  more  of  bismuth,  0.08  percent  or  more 
of  sulfur,  more  than  0.4  percent  of  phosphorus, 
more  than  0.05  percent  of  selenium,  and/or  more 
than  0.01  percent  of  tellurium.  Excluded  as  well  are 
stainless  steel  rods,  tool  steel  rods,  free-cutting  steel 
rods,  resulfurized  steel  rods,  t>all  bearing  steel  rods, 
high-nickel  steel  rods,  and  concrete  reinforcing  bars 
and  rods. 
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FOR  FURTHER  INFORMATION  CONTACT:  Brad 
Hudgens  (202-205-3189),  Office  of 
Investigations.  U.S.  International  Trade 
Commission.  500  E  Street  SW.. 
Washington.  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 

SUPPLEMENTARY  INFORMATION: 

Background 

These  investigations  are  being 
instituted  as  a  result  of  an  affirmative 
preliminary  determination  by  the 
Department  of  Commerce  that  imports 
of  certain  steel  wire  rod  frtjm  Brazil, 
Canada,  and  Japan  are  being  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  733  of  the 
Act  (19  U.S.C.  1673b).  The 
investigations  were  requested  in  a 
petition  filed  on  April  23, 1993,  by 
Connecticut  Steel  Corp.,  Wallingford, 
CT;  North  Star  Steel  Texas,  Inc., 
Beaumont,  TX  (except  for  the 
investigation  concerning  Japan); 
Keystone  Steel  &  Wire  Corp.,  Peoria,  IL; 
Co-Steel  Raritan,  Perth  Amboy,  NJ 
(except  for  the  investigation  concerning 
Brazil);  and  Georgetown  Steel  Corp.. 
Georgetown,  SC  (except  for  the 
investigation  concerning  Japan). 

Participation  in  the  Investigations  and 
Public  Service  List 

Persons  wishing  to  participate  in  the 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§201.11  of  the  Commission's  rules,  not 
later  than  twenty-one  (21)  days  after 
pubUcation  of  this  notice  in  the  Federal 
Register.  The  Secretary  will  prepare  a 
public  service  list  containing  the  names 
and  addresses  of  all  persons,  or  their 
representatives,  who  are  parties  to  these 
investigations  upon  the  expiration  of  the 
period  for  filing  entries  of  appearance. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List 

Pursuant  to  section  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  these  final 
investigations  available  to  authorized 
applicants  under  the  APO  issued  in  the 
investigations,  provided  that  the 
application  is  made  not  later  than 
twenty-one  (21)  days  after  the 
publication  of  this  notice  in  the  Federal 
Register.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 


parties  authorized  to  receive  BPI  under 
the  APO. 

Staff  Report 

The  prehearing  staff  report  in  these 
investigations  will  be  placed  in  the 
nonpublic  record  on  February  2, 1994, 
and  a  public  version  will  be  issued 
thereafter,  pursuant  to  §  207.21  of  the 
Commission's  rules. 

Hearing 

The  Commission  will  hold  a  hearing 
in  connection  with  these  investigations 
beginning  at  9:30  a.m.  on  February  15, 
1994,  at  the  U.S.  International  Trade 
Commission  Building.  Requests  to 
appear  at  the  hearing  should  be  filed  in 
writing  with  the  Secretary  to  the 
Commission  on  or  before  February  3, 
1994.  A  nonparty  who  has  testimony 
that  may  aid  the  Commission's 
deliberations  may  request  permission  to 
present  a  short  statement  at  the  hearing. 
All  parties  and  nonparties  desiring  to 
appear  at  the  hearing  and  make  oral 
presentations  should  attend  a 
prehearing  conference  to  be  held  at  9:30 
a.m.  on  February  8, 1994,  at  the  U.S. 
International  Trade  Commission 
Building.  Oral  testimony  and  written 
materials  to  be  submitted  at  the  public 
hearing  are  governed  by  §§  201.6(b)(2), 
201.13(f),  and  207.23(b)  of  the 
Commission's  rules.  Parties  are  strongly 
encouraged  to  submit  as  early  in  the 
investigations  as  possible  any  requests 
to  present  a  portion  of  their  hearing 
testimony  in  camera. 

Written  Submissions 

Each  party  is  encouraged  to  submit  a 
prehearing  brief  to  the  Commission. 
Prehearing  briefs  must  conform  with  the 
provisions  of  §  207.2/,  of  the 
Commission's  rules;  the  deadline  for 
filing  is  February  9, 1994.  Parties  may 
also  file  written  testimony  in  connection 
with  their  presentation  at  the  hearing,  as 
provided  in  §  207.23(b)  of  the 
Commission's  rules,  and  posthearing 
briefs,  which  must  conform  with  the 
provisions  of  §  207.24  of  the 
Commission's  rules.  The  deadline  for 
filing  posthearing  briefs  is  February  24, 
1994;  witness  testimony  must  be  filed 
no  later  than  three  (3)  days  before  the 
hearing.  In  addition,  any  person  who 
has  not  entered  an  appearance  as  a  party 
to  the  investigations  may  submit  a 
written  statement  of  information 
pertinent  to  the  subject  of  the 
investigations  on  or  before  February  24, 
1994.  All  written  submissions  must 
conform  with  the  provisions  of  §  201.8 
of  the  Commission's  rules;  any 
submissions  that  contain  BPI  must  also 
conform  with  the  requirements  of 


§§201.6,  207.3.  and  207.7  of  the 
Commission's  rules. 

In  accordance  with  §§  201.16(c)  and 
207.3  of  the  rules,  each  document  filed 
by  a  party  to  the  investigations  must  be 
served  on  all  other  parties  to  the 
investigations  (as  identified  by  either 
the  putdic  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  These  investigations  are  being 
conducted  under  authority  of  the  Tariff  Act 
of  1930.  title  VII.  This  notice  is  published 
pursuant  to  §  207.20  of  the  Commission's 
rules. 

By  order  of  the  Commission. 

Issued:  December  7, 1993. 
Donna  R.  Koehnke, 
Secretory. 
IFR  Doc.  93-30642  Filed  12-15-93:  8:45  ami 
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INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-167;  Sut)-No.  1131X] 

Consolidated  Rail  Corp.;  Abandonment 
Exemption;  In  Mahoning  County,  OH 

Consolidated  Rail  Corporation 
(Conrail)  has  filed  a  notice  of  exemption 
under  49  CFR  part  1152  subpart  F— 
Exempt  Abandonments  to  abandon  its 
.96-mile  line  of  railroad  known  as  the 
Canfield  Industrial  Track  from  milepost 
0.0  at  the  beginning  of  the  line,  to 
milepost  0.96  in  Youngstown, 
Mahoning  County,  OH. 

Conrail  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  any  overhead  traffic  has 
been  rerouted  over  other  Unes;  and  (3) 
no  formal  complaint  filed  by  a  user  of 
rail  service  on  the  line  (or  by  a  State  or 
local  government  entity  acting  on  behalf 
of  such  user)  regarding  cessation  of 
service  over  the  line  either  is  pending 
with  the  Commission  or  with  any  U.S. 
District  Court  or  has  been  decided  in 
favor  of  the  complainant  within  the  2- 
year  period;  and  (4)  the  requirement  at 
49  CFR  1152.50(d)(1)  (notice  to 
government  agencies),  49  CFR  1105.7 
(environmental  reports),  49  CFR  1105.8 
(historic  report),  49  CFR  1105.11 
(transmittal  letter),  and  49  CFR  1105.12 
(newspaper  publication)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  R.  Co.— 
Abandonment— Goshen,  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
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revocation  under  49  U^C  10505(d) 
must  be  Hied. 

Provided  no  formal  expressions  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  January 
15, 1994,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues,) 
formal  expressions  of  intent  to  file  an 
OFA  under  49  C3TI  1152.27(c)(2),2  and 
trail  use/rail  banking  statements  under 
49  CFR  1152.29  must  be  filed  by 
December  27, 1993. J  Petitions  to  reopen 
or  requests  for  public  use  conditions 
under  49  CFR  1152.28  must  be  filed  by 
January  5. 1994,  with:  Office  of  the 
Secretary,  Case  Control  Branch. 
Interstate  Commerce  Commission, 
Washington,  DC  20423. 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Robert  S. 
Natalini,  Consolidated  Rail  Corporation, 
Two  Commerce  Square,  2001  Market 
Street,  P.O.  Box  41416,  Philadelphia,  PA 
19101-1416. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

Cornell  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effect,  if  any,  on  the 
environment  or  historic  resources.  The 
Section  of  &iergy  and  &ivinmment 
(SEE)  will  issue  an  environmental 
assessment  (EA)  by  December  21, 1993. 
Interested  persons  may  obtain  a  copy  of 
the  EA  from  SEE  by  writing  to  it  (Room 
3219,  Interstate  Commerce  Commission, 
Washington,  DC  20423)  or  by  calling 
Elaine  Kaiser,  Chief  of  SEE,  at  (202) 
927-6248.  Comments  on  environmental 
and  hist(Hic  preservation  matters  must 
be  filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

Enviroiunental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  Deoamber  9, 1993. 


■  A  suy  wili  b*  roBtiMly  luxtad  by  the 
CommUMon  in  thoM  proceeding  where  an 
iofonned  decltion  on  environmental  iMues 
(wtMher  raised  by  a  parly  or  by  the  Commission's 
Section  of  Energy  and  Environment  in  it* 
independeM  iovestigatioaj  cantiot  be  made  prior  to 
the  effective  date  of  the  notice  of  exeoipUon.  See 
Exemption  of  Oit-ofService  Rail  Linet.  5  LCC2d 
377  (1989).  Any  entity  seeking  a  stay  invoMng 
environmeotal  ooncenH  ie  eocooraged  lo  file  its 
request  as  soon  ••  poasible  tai  onkr  to  pattait  the 
Commission  to  review  sad  act  oo  tha  raquaat  baioN 
the  effective  dale  of  this  exemption. 

'  See  Exempt,  of  JloiJ  Mxntdonment—Offen  of 
Finan.  Astia..  4  LCXL2d  1«4  (19671. 

>Tb«  CoBiBissiaB  wiU  accept  a  lala-filad  trail  asa 
request  as  long  ••  il  ralains  jurisdictian  to  do  ao. 


By  the  Canuniackm,  David  M.  Konschnik, 
Director,  OfRce  of  Proceedings. 

Sidney  L.  Strickland,  Jr.. 

Secretary. 

[PR  Doc.  93-30723  Filed  12-15-93;  8:45  ami 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufactufter  of  Controlled 
Substances;  Application 

Pursuant  to  §  1301.43(a)  of  title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  October  25, 1993, 
Anys,  Inc.,  2  Goodyear,  Irvine, 
Cahfomia  92718,  made  application  to 
the  Drug  Enforcement  Administration 
(DEA)  for  registration  as  a  bulk     * 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Dnig 

Schedule 

Phencydidine  (7471) 

1  -Piperidirxicyclohexanecar- 
bonitrile  (8603) 

N. 
U. 

Anys,  Inc.  formerly  Toxi-Lab,  Inc.. 
plans  to  manufacture  small  quantities  of 
the  above  substances  for  research 
purposes  and  to  manufacture  drug 
detection  kits  which  will  be  sold  to 
crime  laboratories  and  emei]gency 
rooms. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manudkcture  such  substancQs 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application  and 
may  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
CFR  1301.54  and  in  the  form  prescribed 
by  21  CFR  1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed 
to  the  Director.  Office  of  Diversion  . 
Control,  Drug  Enforcement 
Administration,  United  States 
Department  of  Justice,  Washington.  DC 
20537,  Attention:  DEA  Federal  Register 
Representative  (CCR).  and  must  be  filed 
no  later  than  January  18, 1994. 

Dated:  December  3. 1993. 
Gene  R.  Haialip. 

Director,  Office  of  Diversion  Contra] .  Drug 
Enforcement  Administratioa. 
IFR  Doc  93-30613  Filed  12-1S-93;  8:45  ara] 
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[DodMtNctS^T) 

Qery  a  Benke,  mo,;  Revocation  of 
Registration 

On  January  22. 1993,  the  Deputy 
Assistant  Administrator.  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Gary  D.  Benke,  MS).. 
of  3265  Mayfield  Road.  «31.  Cleveland 
Heights,  Ohio  44118  proposing  to 
revoke  his  DEA.  Certificate  of 
Registration.  AB1935797,  and  deny  any 
pending  applications  (or  renewal  of 
such  registration.  The  statutory  basis  for 
the  Order  to  Show  Cause  was  that 
Respondent's  continued  registration 
would  be  inconsistent  with  the  public 
interest,  as  that  term  is  used  in  21  U.S.C. 
823(0  and  824(a)(4). 

The  Order  to  Show  Cause  was  sent  to 
Respondent  at  his  registered  location 
and  was  returned  to  DEA  unclaimed. 
The  Order  to  Show  Cause  was 
subsequently  forwarded  to  Respondent's 
residence  in  Eden  Prairie,  Minnesota, 
and  was  received  on  March  22, 1993.  By 
letter  dated  May  14. 1993.  Respondent 
requested  a  hearing  on  the  issues  raised 
in  the  Order  to  Show  Cause,  and  the 
matter  was  docketed  before 
Administrative  Law  Judge  Paul  A. 
Tenney. 

On  June  4, 1993.  the  Government  filed 
a  motion  for  simimary  disposition. 
Along  with  the  motion.  Government 
counsel  attached  a  copy  of  a  letter  dated 
December  21. 1992,  from  die  Case 
Control  Officer  of  the  State  Medical 
Board  of  Ohio,  which  indicated  that 
effective  December  31. 1990. 
Respcmdent's  state  medical  license  was 
inactive  due  to  failure  to  renew.  The 
administrative  law  judge  allowed  the 
Respondent  until  June  17, 1993,  to 
respond  to  the  Government's  motion. 
On  June  21. 1993,  the  Respondent 
moved  for  an  extension  of  time  in  which 
to  file  a  response  to  the  Government's 
motion.  The  administrative  law  judge 
granted  the  motion,  allowing 
Respondent  imtil  July  1, 1993.  to 
respond. 

The  Respondent  has  not  filed  a 
response  to  the  Government's  motion. 
On  July  19, 1993,  the  administrative  law 
judge  issued  his  opinion  and 
recommended  decision,  granting  in  part, 
the  Government's  motion  for  summary 
disposition,  and  recommending  the 
revocation  of  Respondent's  DEA 
Certificate  of  Registration.  No 
exceptions  were  filed  and,  on  August 
20, 1993,  the  administrative  law  judge 
transmitted  the  record  of  these 
proceedings  to  the  Administrator.  After 
easeful  consideration  of  die  record  in 
this  matter,  the  Acting  Administrator 
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adoptrthe  administrative  law  judge's 
opinion  and  recommended  decision. 

The  Acting  Administrator  finds  that 
on  December  31, 1990,  the  Respondent's 
Ohio  medical  Ucense,  Certificate 
Number  35055969,  expired,  and  has  not 
been  restored.  The  Respondent 
subsequently  relocated  to  the  State  of 
Minnesota,  but  has  not  submitted  a 
request  to  have  his  DEA  registration 
number,  issued  to  him  in  Ohio, 
transferred  to  Minnesota.  The  Drug 
Enforcement  Administration  cannot 
register  or  maintain  the  registration  of  a 
practitioner  who  is  not  duly  authorized 
to  handle  controlled  substances  in  the 
stale  iu  which  he  conducts  his  business 
21  U.S.C.  802(21),  823(0  and  824(a)(3). 
This  prerequisite  has  been  consistently 
upheld.  See  James  H.  Nickens,  M.D.,  57 
FR  59847  (1992);  Elliott  Monroe.  M.D., 
57  FR  23246  (1992);  Bobby  Watts,  M.D., 
53  FR  11919  (1988). 

The  Government  argued  in  support  of 
its  motion  that  the  Respondent  was  not 
authorized  to  handle  controlled 
substances  in  either  Ohio  or  Mirmesota. 
The  administrative  law  judge  found  that 
the  Government's  action  for  the 

[)roposed  revocation  or  suspension  is 
imited  to  Respondent's  Ohio  registered 
location,  as  noted  in  the  Order  to  Show 
Cause.  The  administrative  law  judge 
noted  further  that  his  recommendation 
is  intended  not  to  reach  any  future  DEA 
application  for  registraUon  filed  by  the 
Respondent  with  respect  to  Minnesota, 
since  such  a  recommendation  would 
amount  to  a  declaratory  order.  The 
administrative  law  judge  granted,  in 
part,  the  Government's  motion  for 


summary  disposition,  and 
recommended  the  revocation  of 
Respondent's  DEA  Certificate  of 
Registration.  The  Acting  Administrator 
adopts  the  findings  of  fact,  conclusions 
of  law,  and  recommended  ruling  of  the 
administrative  law  judge<^ 

Accordingly,  the  Acting 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b),  hereby 
orders  that  DEA  Certificate  of 
Registration,  AB1935797,  previously 
issued  to  Gary  D.  Benke.  M.D.,  be,  and 
it  hereby  is,  revoked  and  that  any 
pending  applications  for  renewal  of 
such  registration  be,  and  they  hereby 
are,  denied. 

This  order  is  effective  December  16. 
1993. 

Dated:  December  8, 1993. 
Stephen  H.  Greene, 

Acting  Administrator  of  Drug  Enfonxment. 
(FR  Doc.  93-30614  Filed  12-1S-93;  8:45  am] 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Temporary  Closing  of  Reference 
Service  on  Certain  Textual  Records 

AGENCY:  National  Archives  and  Records 
Administration  (NARA). 
ACTION:  Notice  of  closure  and  reopening 
of  reference  services  for  certain  textual 
records  holdings  in  the  National 
Archives  related  to  the  move  to  the 
National  Archives  at  College  Park 

Record  Grcxjps  Closing 

(December  1993-^une  1994] 


(Archives  II)  and  the  relocation  of  some 
records  to  the  National  Archives 
Building. 

SUMMARY:  This  notice  provides 
information  about  the  period  of  time 
that  reference  service  on  certain  textual 
records  holdings  of  the  National 
Archives  will  be  unavailable  due  to  the 
move  of  those  holdings  from  their 
current  locations  in  the  National 
Archives  Building  in  Washington,  DC. 
and  the  Washington  National  Records 
Center  in  Suitland,  Maryland,  to  new 
locations  in  either  the  new  Archives  n 
facility  in  College  Park.  Maryland,  or  the 
National  Archives  Building  in 
Washington,  DC.  Additional  notices  will 
be  published  by  NARA  relating  to  the 
move  of  other  holdings  to  Archives  II. 

During  the  periods  shown  for  the 
record  groups  listed  on  the  schedule  at 
the  end  of  this  notice,  the  National 
Archives  vnW  be  unable  to  provide 
records  for  research,  or  process  requests 
for  reproductions  (fee  orders)  or 
requests  for  information  bom  these 
records.  Requests  received  during  the 
periods  of  suspended  service  will  be 
returned  for  resubmission  after  the  date 
indicated  for  reopening  the  records  for 
reference  service.  Changes  in  the  overall 
move  schedule  may  require  changes  in 
these  dates. 

For  schedule  updates  and  information 
on  the  new  location  of  the  records,  call 
the  User  Services  Division  at  (202)  501- 
5400. 

Dated:  December  9. 1993. 
Lind«  N.  Brown, 
Acting  Archivist  of  the  United  States. 
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Use. 

Defense  Electric  Power  Administration 

Insular  Affairs.  Bureau  of 

Heritage  Corawvation  and  Recreation  Service 

Saline  Water.  Office  of .-t 

Historic  American  Bldgs.  Sun/ey/Engirieering  Div.  .. 

Federal  Water  Pollution  Control  Administration 

Public  Land  Law  Review  Commission 

Environmental  Protection  Agency 

American  Revolution  Bicentennial  Administralion  ... 

Coast  and  Geodetic  Surrey  _ 

Westfier  Bureau  ...._ « 

Public  Roads,  Bureau  of 

Civil  Aeronautics  Board _ 

Defense  Transportation,  Office  of 

•nvestigailion  &  Research-Transportation,  Board  of , 

Transportation,  Department  of 

Federal  Aviation  Administration  

Federal  Highway  Administration  

National  Highway  Traffic  Safety  Administralion 

UnHed  States  Railway  Assodalion  

Civ*  Aeronautics  Board 

Defense  Transportation,  Office  of 

Investigation  &  Research-Transportation,  Board  of . 

Transportation,  Department  of 

Federal  Aviation  Administration  „ 

Federal  Highway  Administration  

National  Highway  Traffic  Safety  Administration 

United  States  Railway  Association  


Close  date 


05/02/94 
05/13/94 
06J0^f94 
06/13/94 
06/20/94 
06/22/94 
04/04/94 
04/11/94 
04/11/94 
04/18/94 
04/25/94 
05/03/94 
05A)9/94 
05/09/94 
05/13/94 
05/24/94 
05/30/94 
12/10^93 
12/21/93 
01/19/94 
01/31*94 
02/08/94 
02/28/94 
03/14/94 
03/22/94 
03/2^94 
03/3Q«4 
04/04/94 
04/04/94 
04/18/94 
04/18/94 
04/25/94 
04/25/94 
04/27/94 
05/02/94 
05/03»4 
05A)3/94 

05A)9/94 
05/12/94 
05/13/94 
06/20/94 
05/24/94 
05/24/94 
05/27/94 
05/30/94 
06A)1/94 
06KiSf9A 
06/30/94 
01/31/94 
02^14/94 
02/28/94 
02/28/94 
03/07/94 
03/07/94 
03/14/94 
03/28/94 
03/30/94 
02/14/94 
02/28/94 
02/28/94 
03rt)7/94 
03A)7/94 
03/14/94 
03/28/94 
03/30/94 


Reopen 


05/30/94 
06/17/94 
06/29/94 
07/22794 
06/16/94 
07/28/94 
04/21/94 
04/27/94 
05/05/94 
05/99/94 
05/13/94 
05/24/94 
05/30/94 
05/26/94 
06/07/94 
06/15/94 
06/17/94 
01/11/94 
02/02/94 
02/14/94 
02/22/94 
03/14/94 
03/24/94 
04/07/94 
04/13/94 
04/15/94 
04/19/94 
04/21/94 
05/03/94 
05/05'94 
05/11/94 
05/13/94 
05/13/94 
05/17/94 
05/19/94 
05/24/94 
05aAJ94 

05/30/94 
06A)3/94 
06/07/94 
06/09/94 
06/27/94 
06/13/94 
06/15/94 
06/17/94 
06/21/94 
07/26/94 
08/03/94 
02/24/94 
03A>8/94 
03/22/94 
03^6/94 
03/28/94 
03/24/94 
04/05/94 
04/13/94 
04/19/94 
03/08/94 
03/22/94 
03/16/94 
03/28/94 
03/24/94 
04/05/94 
04/13/94 

04/1  am 
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NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Cross 
Disciplinary  Activities^  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L. 
920463,  as  amended),  the  National 
Science  Foundation  announces  the 
following  meeting. 

Name-.  Special  Emphasis  Panel  in  Cross- 
Disciplinary  Activities  (1 193). 

Date  and  tinw.  January  21, 1994;  8:30  a.m. 
to  5  p.m. 

Mace-.  National  Science  Foundation,  4201 
Wilson  Boul«vBrd,  Arlington,  VA  22230, 
rooms  330.  365,  and  370. 

Contact  persons:  John  C.  Cherniavsky  and 
Caroline  Wanlle.  Head  and  Program  Director. 
aSE/OCDA,  room  1 160,  National  Science 
Foundation.  4201  Wilson  Boulevard. 
Arlington.  VA  22230. 

Type  of  meeting.  Qosed. 

Telephone-.  (703)  306-1980. 

Purpose  of  meeting.  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support 

Agenda:  To  review  and  evaluate  CISB 
Research  Infrastructure  proposals  as  part  of 
the  selection  process  for  awards. 

Reason  for  closing.  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  *vith  the 
proposals.  These  matters  are  exempt  under  5 
U.S.Q  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 

Dated:  December  13, 1993. 
M.  Rebecca  Walder. 
Committee  Stonagement  Officer. 
[FR  Doc.  93-30660  Filed  12-15-93;  8:45  am] 

BtLUNQ  COOe  TSBfr-ei-M 


Special  Emphasis  Panel  In  Engineering 
Education  and  Centers;  Meeting 

In  accordance  with  the  Federal 
Advisory  Coounittee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  foUoiving 
meeting. 

Name:  Emphasis  Panel  In  Engineering 
Education  and  Centers 

Date  and  time:  January  6-7, 1994:  8:30  a.m. 
to  5  p.m. 

Place:  4201  Wilson  Boulevard.  Arlington. 
Virginia  room  310.  310.2.  360.  and  37a 

Type  of  meeting:  Cosed. 

Contact  person:  Dr.  Christina  Gabriel. 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Arliagtoo,  Virginia  22230. 
Telephone:  (703)  306-1381. 

Purpose  of  meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 


Agenda:  To  review  and  evaluate 
Engineering  Research  Centers  proposals  as 
part  of  the  selection  process  for  awards. 

Reason  for  closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  inchiding 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  December  13. 1993. 
M.  Rebecca  WinUer, 
Committee  S4anagement  Officer. 
[FR  Doc  93-30657  Filed  12-15-93;  8:45  am] 

BILUNO  COOK  TSSS-St-M 


Special  Emphasis  Panel  in  Research, 
Evaluation,  and  Dissemination: 
Meeting    • 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name  and  committee  code:  Special 
Emphasis  Panel  in  Research,  Evaluation,  and 
Dissemination  (1210). 

ftite  and  time:  January  10-12. 1994;  8:30 
a.m.  to  5  p.m. 

Place:  Rooms  390  and  395,  National 
Science  Foundation.  4201  Wilson  Boulevard. 
Arlington,  VA. 

T>7>e  of  meeting:  Qosed. 

Contact  person:  Dr.  Nora  Sabelli.  Division 
of  Research.  Evaluation,  and  Dissemination, 
room  855,  National  Science  Foundation. 
4201  Wilson  Boulevard,  Ariington.  VA 
22230.  Telephone:  (703)  306-1650. 

Purpose  of  meeting:  To  provide  advice  and 
reconmiendations  concerning  proposals 
submitted  to  NSF  for  financial  support 

Agenda:  To  review  and  evaluate 
Applications  of  Advanced  Technologies 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  closing:  The  proposals  being 
reviewed  include  Information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 

Dated:  December  13, 1993. 
M.  Rebecca  Winkler, 

Committee  Martagement  Officer 

IFR  Doc  93-30658  Filed  12-15-93;  8:45  am) 
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Special  Emphasis  Panel  In  Systemic 
Refonn;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 


Name  and  Code:  Special  Emphasis  Panel 
in  Systemic  Reform  (1198). 

Date  and  time:  January  9, 1994  (6-^  p.m.); 
January  10-12  (8  a.m^9  p.m.) 

Place:  NSF.  3rd  Floor,  4201  Wilsoo 
Boulevard.  Arlington,  VA. 

Type  of  meeting:  Qosed. 

Contact  person:  Janice  Earle,  Peirce 
Hammond,  or  Julia  Wan,  Program  Directors, 
Statewide  Systemic  Initiatives,  room  875. 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Arlington.  VA  22230.  Telephone: 
(703)  306-1682. 

Purpose  of  meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support 

Agenda:  A  reverse  site  visit  to  review 
awards  for  future  proposal  funding  for  the 
Statewide  Systemic  Initiatives  Program  as 
f>art  of  the  selection  process  for  continuing 
awards. 

Reason  for  dosing:  The  awards  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature.  ii>cluding 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
awards.  These  matters  are  exempt  under  5 
U.S.C  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  December  13, 1993. 
M.HebeccaWinUer, 
Committee  Management  Officer. 
IFR  Doc.  93-30659  Filed  12-15-93;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docitet  Na  5<M40I 

The  aeveland  Electric  Illuminating 
Co.,  et  al.;  Penry  Nuclear  Power  Plant 
Unit  No.  1;  Environmental  Assessment 
and  Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
58  issued  to  the  Cleveland  Electric 
Illuminating  Company,  et  al.,  (the 
licensee),  for  operation  of  the  Perry 
Nuclear  Power  Plant.  Unit  No.  1,  located 
in  Lake  Coimty,  Ohio. 

EnvironmeBtal  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  revise  the 
provisions  in  the  Technical 
Specifications  (TS)  relating  to  the 
isolation  actuation  instrumentation  for  ' 
the  reactor  core  isolation  cooling  (RQC) 
system.  The  revision  would  delete  the 
RQC  isolation  on  high  RQC  room 
differential  temperature  to  improve  the 
reliability  of  RQC. 

The  proposed  acticm  is  in  accordance 
with  the  hcensee's  application  for 
amendment  dated  January  19. 1990. 


65738 


Federal  Register  /  Vol.  58,  No.  240  /  Thursday,  December  16,  1993  /  Notices 


the  Need  for  the  Proposed  Action 

The  proposed  change  to  the  TS  is 
required  in  order  to  allow  the  licensee 
to  delete  the  RQC  isolation  on  high 
RQC  room  differential  temperature  to 
prevent  inadvertent  and  unnecessary 
isolation  of  RQC  on  a  spurious  RQC 
room  high  differential  temperature 
signal. 

Environmental  Impact  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  revision  to 
the  TS  and  concludes  that  if  the  RQC 
isolation  on  high  RCIC  room  differential 
temperature  is  removed  there  would 
still  be  redundant,  diverse,  reliable 
means  of  isolating  a  leak  firom  RQC  in 
the  equipment  room.  Therefore,  the 
proposed  changes  do  not  increase  the 
probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  offsite,  and  there  is  no 
signiHcant  increase  in  the  allowable 
individual  or  cimiulative  occupational 
radiation  exposure.  Accordingly,  the 
Commission  concludes  that  this 
proposed  action  would  result  in  no 
-significant  radiological  environmental 
impuct. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
change  to  the  TS  involves  systems 
located  within  the  restricted  area  as 
defined  by  10  CFR  part  20.  The 
proposed  change  will  not  result  in  a 
measurable  change  to  the 
nonradiological  plant  effluents  and 
therefore,  will  not  have  any 
environmental  impact.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  nonradiological 
environmental  impacts  associated  with 
the  proposed  amendment. 

The  Notice  of  Consideration  of 
Issuance  of  Amendment  and 
Opportunity  for  Hearing  in  connection 
with  this  action  was  published  in  the 
Federal  Register  on  February  28, 1990 
(55  FR  7073).  No  request  for  hearing  or 
petition  for  leave  to  intervene  was  Hied 
following  this  notice. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  signiBcant  environmental 
Effects  that  would  result  from  the 
proposed  action,  any  alternatives  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated.  The  principal 
alternative  would  be  to  deny  the 
requested  amendment.  This  would  not 
reduce  environmental  impacts  of  plant 
operation  and  would  result  in  reduced 
operational  flexibiUty. 


Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  resources  not  previously  considered 
in  the  Final  Environmental  Statement 
related  to  operation  of  the  Perry  Nuclear 
Power  Plant,  Units  1  and  2.  dated 
August  1982. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  license 
amendment. 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  * 

For  further  details  with  respect  to  this 
action,  see  the  licensee's  application  for 
amendment  dated  January  19, 1990, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  Gelman  Building.  2120  L  Street, 
NW.,  Washington,  DC  20555  and  at  the 
local  pubUc  dociunent  room  at  the  Perry 
Public  Library,  3753  Main  Street,  Perry. 
Ohio  44081. 

Dated  at  Rockville,  Maryland,  this  10th  day 
of  December  1993. 

For  the  Nuclear  Regulatory  Commission. 
John  N.  Humon, 

Director,  Project  Directorate  ni-3.  Division 
of  Reactor  Project— III/IV/V.  Office  of  Nuclear 
Heactor  Regulation. 

[FR  Doc.  93-30667  Filed  12-15-93;  8:45  am] 
BILUNO  COOff  78«0-«1-M 

Proposed  Supplement  1  to  Generic 
Letter  89-04,  "Guidance  on  Developing 
Acceptable  Inservice  Testing 
Programs" 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  opportimity  for  public 

comment. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to  issue 
a  supplement  to  a  generic  letter.  A 
generic  letter  is  an  NRC  document  that 
(1)  requests  licensees  to  submit  analyses 
or  descriptions  of  proposed  corrective 
actions,  or  both,  regarding  matters  of 
safety,  safeguards,  or  environmental 
significance,  or  (2)  requests  licensees  to 
submit  information  to  the  NRC  on  other 
technical  or  administrative  mattera,  or 
(3)  transmits  information  to  licensees 
regarding  approved  changes  to  rules  or 
regulations,  the  issuance  of  reports  or 


evaluations  of  interest  to  the  industry, 
or  changes  to  NRC  administrative 
procedures.  When  issued,  this  generic 
letter  supplement  will  forward  NUREG- 
1482,  "Guidelines  for  Inservice  Testing 
Programs  at  Nuclear  Power  Plants," 
which  provides  NRC  recommendations 
for  a  number  of  generic  issues 
concerning  the  implementation  and 
development  of  inservice  testing 
programs.  The  NRC  is  seeking  comment 
from  interested  parties  regarding  both 
the  technical  and  regulatory  aspects  of 
both  the  proposed  generic  letter 
supplement  and  the  current  draft  of 
NUREG-1 482.  The  staff  is  particularly 
interested  in  comments  regarding  any 
methods  in  the  NUREG  that  a  licensee 
may  view  as  a  backfit,  along  with 
recommendations  for  alternative 
methods.  Additionally,  the  staff  is 
interested  in  comments  concerning  the 
appropriate  format  of  the  document  for 
final  issuance  (e.g.,  NUREG,  attachment 
to  the  generic  letter,  or  other).  The 
proposed  generic  letter  supplement  is 
presented  under  the  Supplementary 
Information  heading.  Because  of  its 
length,  the  current  draft  of  NUREG- 
1482  is  not  presented  in  this  request  for 
comments.  However,  a  free  single  copy 
of  draft  NUREG-1482  may  be  requested 
by  those  considering  a  public  comment 
by  writing  to  the  Distribution  and  Mail 
Services  Section,  Mail  Stop  P-370,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Copies  of 
NlJREG-1482  also  may  be  obtained 
from  the  NRC  Public  Document  Room. 
2120  L  Street,  NW.  (Lower  Level), 
Washington,  DC  20037.  This  proposed 
generic  letter  supplement  and 
supporting  documentation  were 
discussed  in  meeting  number  249  of  the 
Committee  to  Review  Generic 
Requirements  (CRGR).  The  relevant 
information  reflecting  CRGR  review  of 
the  proposed  generic  letter  supplement 
is  available  in  the  Public  Document 
Rooms  under  accession  niunber 
9311190453.  The  NRC  will  consider 
comments  received  from  interested 
parties  in  the  final  evaluation  of  the 
proposed  generic  letter  supplement  and 
NUREG-1482.  The  NRC's  final 
evaluation  will  include  a  review  of  the 
technical  position  and,  when 
appropriate,  an  analysis  of  the  value/ 
impact  on  licensees.  Should  this  generic 
letter  supplement  be  issued  by  the  NRC. 
it  will  become  available  for  public 
inspection  in  the  Public  Document 
Rooms. 

PUBLIC  MEETING:  A  public  meeting  to 
discuss  the  proposed  generic  letter 
supplement  and  draft  NUREG-1482  will 
be  held  on  February  2, 1994,  from  8:30 
h.m.  to  4  p.m.  and  on  February  3, 1994, 
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from  8:30  a.m.  to  1  p.m.  at  the  Holiday 
Inn  (Vefsaiiles  I  Room).  8120  Wisconsin 
Avenue,  Bethesda.  Maryland  20814.  The 
phone  number  for  the  hotel  is  (301) 
652-2000. 

DATES:  The  comment  period  expires 
March  10, 1994.  However,  commentors 
are  encouraged  to  submit  their 
comments,  along  with  any  proposed 
questions,  prior  to  January  14. 1994.  to 
permit  the  staff  time  to  adequately 
prepare  for  a  discussion  of  the 
comments  at  the  public  meeting. 
Comments  submitted  after  March  10, 
1994,  will  be  considered  if  it  is  practical 
to  do  so,  but  assurance  of  consideration 
cannot  be  given  except  for  comments 
received  on  or  before  this  date. 
ADDRESSES:  Submit  v/ritten  comments 
to  Chief,  Rules  and  ftrectives  Review 
Branch,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Written  comments  may  also  be 
delivered  to  room  P-223,  Phillips 
Building.  7920  Norfolk  Avenue, 
Bethesda,  Maryland,  frt)m  7:30  a.m.  to 
4:15  p.m..  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  2120  L  Street.  NW.  (Lower 
Level),  Washington.  DC 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  L.  Campbell  (301)  504-1311. 
SUPPl^MENTARV  INFORMATION: 
TO:  All  Ucensees  of  operating  nuclear 
power  plants  and  holders  of 
construction  permits  for  nuclear  power 
plants. 

SUBJECT:  Guidance  on  developing 
acceptable  inservice  testing  programs 
(Geniric  Letter  89-04,  supplement  1). 

Purpose 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  issuing  this 
generic  letter  to  notify  you  about  the 
issuance  of  NUREG-1482.  "Guidelines 
for  Inservice  Testing  Programs  at 
Nuclear  Power  Plants,"  and  to  make 
available  the  recommendations 
contained  in  NUREG-1482  for  use  by 
addresses  who  wish  to  use  them. 
NUREG-1482  provides  NRC 
recommendations  for  a  number  of 
generic  issues  concerning  the 
implementation  and  development  of 
inservice  testing  (1ST)  programs  and 
includes  the  positions  from  Generic 
Letter  89-04  supplemented  with  the 
current  considerations  for  using  these 
positions,     j  | 

Description  of  Circumstances 

The  staff  is  issuing  NUREG-1482  to 
address  the  number  of  similar  relief 
requests  from  various  plants  and  to 
supplement  the  guidance  of  Generic 
Letter  (GL)  8ft-04,  "Guidance  oa 


Developing  Acceptable  Inservice 
Testing  Programs,"  to  current  American 
Society  of  Mechanical  Engineers 
(ASME)  Boiler  and  Pressure  Vessel  Code 
and  regulatory  issues. 

Discussion 

NUREG-1482  describes  a  historical 
and  current  perspective  of  the 
regulatory  requirements  for  inservice 
testing  of  pumps  and  valves  in  nuclear 
power  plants.  It  includes  information  on 
the  format  and  content  for  inservice 
testing  programs  and  relief  requests, 
examples  of  relief  requests,  clarification 
of  issues  described  in  information 
notices  or  other  NRC  letters  related  to 
inservice  testing,  and  the  current 
considerations  for  positions  included  in 
GL  89-04. 

Licensees  may  use  the  NUREG-1482 
to  develop  relief  requests,  to  implement 
portions  of  later  editions  of  the  ASME 
Code  and  Addenda  incorporated  in  10 
CFR  50.55a(b).  and  to  review 
alternatives  acceptable  to  the  staff. 
NUREG-1482  may  be  obtained  from  the 
Superintendent  of  Documents.  U.S. 
Government  Printing  Office,  P.O.  Box 
37802.  Washington.  DC  20013-7082. 

Requested  Actions 

The  generic  letter  does  not  request 
actions.  The  use  of  the  guidance  in 
NUREG-1482  is  strictly  voluntary. 

Reporting  Requirements 

The  generic  letter  does  not  require 
any  reporting  by  addresses.  However,  if 
the  guidance  in  NUREG-1482  is  used 
voluntarily  to  make  changes  to  licensee 
1ST  programs,  revised  relief  requests  or 
program  documents  may  need  to  be 
submitted  to  the  NRC. 

Backfit  Discnssion 

The  staff  has  not  performed  a  backfit 
analysis  because  the  information  herein 
pertains  to  actions  that  are  strictly 
voluntary. 

Dated  at  Rockville.  Maryland,  this  24th  day 
of  November  1993. 

For  the  Nuclear  R^ulatory  Commission. 
GailRMaitait, 

Chief.  Generic  Communications  Branch. 
Division  of  Operating  Reactor  Support  Office 
of  Nuclear  Reactor  Regulation. 
IFR  Doc.  93-30665  Filed  12-15-«3:  8:45  ami 
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[Docket  No.  90-30q 

Wisconsin  Public  Service  Corp., 
Wisconsin  Power  and  Light  Co., 
Madison  Gas  and  Electric  Co.; 
Withdrawal  of  Application  for 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Wisconsin  Public 
Service  Corporation,  Wisconsin  Power 
and  Light  Company,  and  Madison  Gas 
and  Electric  Company,  (the  licensees)  to 
withdraw  their  application  dated 
December  27, 1991,  for  a  proposed 
amendment  to  Facility  Operating 
License  No.  DPR-43  for  the  Kewaunee 
Nuclear  Power  Plant,  located  in 
Kewaunee  County.  Wisconsin. 

The  prof>osed  amendment  would 
have  revised  the  facility  technical 
specifications  to  approve  the  use  of  an 
alternate  repair  criteria  for  the  steam 
generator  tubes  experiencing  outside 
diameter  stress  corrosion  cracking  at  the 
support  plates  intersections. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Reipster  on  March  4, 1992 
(57  FR  7818).  However,  by  letter  dated 
November  8. 1993.  the  licensee 
withdrew  the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  December  27. 1991. 
and  the  licensee's  letter  dated  November 
8, 1993,  which  withdrew  the 
application  for  license  amendment  The 
above  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  2120  L  Street. 
NW..  Washington,  DC  20555,  and  at  the 
local  pubUc  dociunent  room  located  at 
the  University  of  Wisconsin  Library 
Learning  Center.  2420  Nicolet  Drive. 
Green  Bay.  Wisconsin  53401. 

Dated  at  Rockville.  Maryland,  this  10th  day 
of  December  1993. 

For  the  Nuclear  Regulatory  Commission. 
loiui  N.  Hannon. 

Director,  Project  Directorate  111-3.  Division 
of  Reactor  Projects— ni/IV/V.  Office  of 
Nuclear  Reactor  Regulation. 
IFR  Doc  93-30668  Filed  12-15-93:  8  45  am? 
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SECURITIES  AND  EXCHANGE 
COMMDSSiON 

[FMeaM  No.  34-33312;  FH«  No.  SR-Amm- 
93-^ 

Setf-Reguiatory  Organizations;  Filing 
of  Proposed  Rule  Change  by  ttie 
American  Stock  Exchange,  Inc. 
Relating  to  Options  on  the  Natural  Gas 
Index 

December  9, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C  78s(b)(l).  notice  is 
hereby  given  that  on  November  12, 
1993,  the  American  Stock  Exchange, 
hic  ("Amex"  or  "Exchange")  Bled  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I.  n.  and  III  below,  which  Items 
have  been  prepared  by  the  Amex.  The 
Commission  is  publi^ing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

,  The  Exchange  proposes  to  list  options 
on  the  Natiiral  Gas  Index  ("Index"),  a 
new  stock  index  developed  by  the  Amex 
based  on  natural  gas  industry  stocks  (or 
ADRs  thereon)  which  are  traded  on  the 
Amex,  the  New  York  Stock  Exchange, 
hic  ("NYSE"),  or  other  U.S.  securities 
exchanges,  or  through  the  facilities  of 
the  National  Association  of  Securities 
Dealers  Automated  Quotation  system 
and  are  reported  national  market  system 
securities  ("NASDAQ/NMS").  In 
addition,  the  Amex  proposes  to  amend 
Rule  90lC,  Commentary  .01  to  reflect 
that  90%  of  the  Index's  numerical  index 
value  will  be  accounted  for  by  stocks 
that  meet  the  current  criteria  and 
guidelines  set  forth  in  Rule  915.  The 
text  of  the  proposed  rule  change  is 
available  at  the  Office  of  the  Secretary, 
the  Amex,  and  at  the  Commission. 

n.  Self-Rj?gulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Amex  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 


(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  tne  Proposed  Rule 
Change 

The  Amex  has  developed  a  new 
industry-specific  index  called  the 
Natiiral  Gas  Index,  based  entirely  on 
shares  of  widely-held  natural  gas 
industry  stocks  which  are  exchange  or 
NASDAQ/NMS  listed.'  It  is  intended 
that  the  Amex  list  option  contracts  on 
the  newly  developed  Index. 

The  Index  contains  securities  of 
highly-capitalized  companies  in  the 
natural  gas  industry.  Included  in  this 
group  are  companies  in  the  U.S.  which 
are  involved  in  natural  gas  exploration 
and  production,  natural  gas 
transmission,  or  natural  gas  distribution. 

Index  Calculation 

The  Index  is  calculated  using  an 
"equal-dollar  weighting"  methodology 
designed  to  ensure  that  each  of  the 
component  seciuities  is  represented  in 
an  approximately  "equal"  dollar 
amount  in  the  Index.  The  Exchange 
behoves  that  this  method  of  calculation 
is  important  since  even  among  the 
largest  companies  in  the  natural  gas 
industry  there  is  great  disparity  in 
market  value.  For  example,  although  the 
stocks  included  in  the  Index  represent 
many  of  the  most  highly  capitalized 
companies  in  the  natural  gas  industry, 
the  three  largest  companies  in  terms  of 
market  capitalization  {i.e.,  Enron  Corp. 
(22.16%),  Burlington  Resources 
(16.18%),  and  Consolidated  Natural  Gas 
(12.35%))  represent  over  50%  of  the 
aggregate  market  value  of  the  Index.  It 
has  been  the  Exchange's  experience  that 
options  on  market  value  weighted 
indexes  dominated  by  a  few  component 
stocks  are  less  useful  to  investors,  since 
the  index  will  tend  to  represent  those 
few  components  and  not  the  broader 
target  sector  that  the  index  is  designed 
to  represent. 

The  following  is  a  description  of  how 
the  equal-dollar  weighting  calculation 
method  works.  As  of  the  market  close 
on  October  15. 1993.  a  jjortfolio  of 
natural  gas  stocks  was  established 
representing  an  investment  of  $10,000 
in  the  stock  (rounded  to  the  nearest 
whole  share)  of  each  of  the  companies 
in  the  Index.  The  value  of  the  Index 
equals  the  current  market  value  (i.e., 
based  on  U.S.  primary  market  prices)  of 


<  The  component  Mcurities  of  the  Index  are 
Apache  Corp.;  Anadarko  Petroleum  Corp.: 
Burlington  Reaources;  Consolidated  Natural  Gu; 
Cabot  Oil  and  Gas  Corporation  (CUm  A);  Enron 
Corp.;  Ensearch  Corp.:  Louisiana  Land  and 
Exploration:  Mitchell  Energy  and  Development; 
Noble  Affiliates  Loc:  Oryx  Energy:  Parker  and 
Parsley  Petroleum:  Pogo  Producing  Ca;  Seagull 
Energy  Corp.;  and  Sonat  Inc. 


the  sum  of  the  assigned  number  of 
shares  of  each  of  the  stocks  in  the  Index 
portfolio  divided  by  the  Index  divisor. 
The  Index  divisor  was  initially 
determined  to  yield  the  benchmark 
value  of  300.00  at  the  close  of  trading 
on  October  15. 1993.  Each  quarter 
thereafter,  following  the  close  of  trading 
on  the  third  Friday  of  January,  April. 
July,  and  October,  the  Index  portfolio 
will  be  adjusted  by  changing  the 
number  of  whole  shares  of  each 
component  stock  so  that  each  company 
is  again  represented  in  "equal"  dollar 
amounts,  the  Exchange  has  chosen  to 
rebalance  following  the  close  of  trading 
on  the  quarterly  expiration  cycle 
because  it  allows  an  option  contract  to 
be  held  for  up  to  three  months  without 
a  change  in  the  Indi^  portfolio  while  at 
the  same  time,  maintaining  the  equal 
dollar  weighting  feature  of  the  Index.  If 
necessary,  a  divisor  adjustment  is  made 
at  the  rebalancing  to  ensure  continuity 
of  the  Index's  value.  The  newly  adjusted 
portfolio  becomes  the  basis  for  the 
Index's  value  on  the  first  trading  day 
following  the  quarterly  adjustment. 

The  Exchange  represents  that  it  has 
had  experience  making  regular  quarterly 
adjustments  to  certain  of  its  indexes 
(e.g.,  the  Amex  Institutional  Index)  and 
has  not  encountered  investor  confusion 
regarding  the  adjustments,  since  they 
are  done  on  a  regular  basis  and  timely, 
proper,  and  adequate  notice  is  given  in 
the  form  of  an  information  circular 
distributed  to  all  Exchange  members 
notifying  them  of  the  quarterly  changes. 
This  circular  is  also  sent  to  the 
Exchange's  contacts  at  the  major  options 
firms,  mailed  to  recipients  of  the 
Exchange's  options  related  information 
circulars,  and  made  available  to 
subscribers  of  the  Options  News 
Network.  In  addition,  the  Exchange  will 
include  in  its  promotional  and 
marketing  materials  for  the  Index  a 
description  of  the  equal-dollar 
weighting  methodology.  The  Exchange 
states  that  this  procedure  has  been  used 
for  the  Exchange's  Biotechnology  Index, 
another  equal-dollar  weighted  index.2 

As  noted  above,  the  niunber  of  shares 
of  each  component  stock  in  the  Index 
portfolio  remains  fixed  between 
quarterly  reviews  except  in  the  event  of 
certain  types  of  corporate  actions  such 
as  the  payment  of  a  dividend  other  than 
an  ordinary  cash  dividend,  a  stock 
distribution,  stock  split,  reverse  stock 
split,  rights  offering,  distribution, 
reorganization,  recapitalization,  or 
similar  event  with  respect  to  the 
component  stocks.  In  a  merger  or 
consolidation  of  an  issuer  of  a 
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>See  Securitie*  Exchange  Act  Release  No.  31245 
(ieptamber  28. 1992).  57  FR  45844. 


component  stock,  if  the  stock  remains  in 
the  Index,  the  number  of  shares  of  that 
security  in  the  portfolio  may  be 
adjusted,  to  the  nearest  whole  share,  to 
maintain  the  component's  relative 
weight  in  the  Index  at  the  level 
immediately  prior  to  the  corporate 
action.  In  the  event  of  a  stock 
replacement,  the  average  dollar  value  of 
the  remaining  portfoHo  components  will 
be  calculated  and  that  amount  invested 
in  the  stock  of  the  new  component,  to 
the  nearest  whole  share.  In  all  cases,  the 
divisor  will  be  adjusted,  if  necessary,  to 
ensure  Index  continuity. 

The  Amex  will  calculate  and  maintain 
the  Index,  and  pursuant  to  Exchange 
Rule  90lC(b)  may  at  any  time  or  from 
time  to  time  substitute  stocks,  or  adjust 
the  number  of  stocks  included  in  the 
Index  based  on  changing  conditions  in 
the  natural  gas  industry.  However,  in 
the  event  the  Exchange  determines  to 
increase  the  ninnber  of  Index 
component  stocks  to  greater  than  twenty 
or  to  reduce  the  number  of  component 
stocks  to  fewer  than  ten,  the  Exchange 
will  give  prior  written  notice  to  the 
Commission.3  In  selecting  securities  to 
be  included  in  the  Index,  the  Exchange 
will  be  guided  by  a  number  of  factors 
including  market  value  of  outstanding 
shares  and  trading  activity.  The 
eligibility  standards  for  Index 
components  are  described  below. 

Similar  to  other  stock  index  values 
published  by  the  Exchange,  the  value  of 
the  Index  will  be  calculated 
continuously  and  disseminated  every  15 
seconds  over  the  Consolidated  Tape 
Association's  Networic  B. 

Expiration  and  Settlement 

The  proposed  options  on  the  Index 
are  European-style,  *  and  cash-settled. 
The  Exchange's  standard  option  trading 
hours  (9:30  a.m.  to  4:10  p.m.  Eastern 
Standard  Time)  will  apply  to  Index 
options.  The  options  on  the  Index  will 
expire  on  the  Saturday  following  the 
third  Friday  of  the  expiration  month 
("Expiration  Friday").  The  last  trading 
day  in  an  Index  option  series  will 
normally  be  the  second  to  last  business 
day  preceding  the  Saturday  following 
Expiration  Friday  (normally  a 
Thursday).  Trading  in  expiring  Index 
options  will  cease  at  the  close  of  trading 
on  the  last  trading  day. 

The  Exchange  plans  to  list  Index 
options  series  with  expirations  in  the 
three  near-term  calendar  months  and  in 


'  Such  a  change  in  the  number  of  components  in 
the  Index  may  warrant  the  submission  of  a  rule 
filing  pursuant  to  Section  19  of  the  Act  and  Rule 
19b-4  thereunder. 

*  European-style  options  may  only  be  exercised 
during  a  specified  time  period  immediately  prior  to 
expiration. 


the  two  additional  calendar  months  in 
the  January  cycle.  In  addition,  longer 
term  option  series  having  up  to  thirty- 
six  months  to  expiration  may  be  traded. 
In  lieu  of  such  long-term  options  based 
on  the  full-value  of  the  Index,  the 
Exchange  may  instead  list  long-term, 
reduced-value  put  and  call  options 
based  on  one-tenth  (1/lOth)  of  the 
Index's  full  value,  hi  either  event,  the 
interval  between  expiration  months  for 
either  a  full-value  or  reduced-value 
long-term  Index  option  will  not  be  less 
than  six  months.  The  trading  of  any 
long-term  Index  options  would  be 
subject  to  the  same  rules  which  govern 
the  trading  of  all  the  Exchange's  Index 
options,  including  sales  practice  rules, 
margin  requirements,  and  floor  trading 
procedures.  Position  limits  on  reduced- 
value  long-term  Index  options  will  be 
equivalent  to  the  position  limits  for 
regular  (full-value)  Index  options  and 
would  be  aggregated  with  such  options. 
For  example,  if  the  position  limit  for  the 
full-value  options  on  the  Index  is  10,500 
contracts  on  the  same  side  of  the 
market,  then  the  position  limit  for  the 
reduced-value  options  will  be  105,000 
contracts  on  the  same  side  of  the 
market. 

The  exercise  settlement  value  for  all 
of  the  expiring  Index  options  will  be 
calculated  based  upon  the  primary 
exchange  regular  way  opening  sale 
prices  for  the  component  sto(±s.  In  the 
case  of  securities  traded  through  the' 
NASDAQ  system,  the  first  reported  sale 
price  will  be  used.  If  any  component 
stock  does  not  open  for  trading  on  its 
primary  market  on  the  last  day  before 
expiration,  then  the  prior  day's  last  sale 
price  will  be  used  in  the  exercise 
settlement  value  calculation. 

Eligibility  Standards  for  Index 
Components 

Exchange  Rule  901C  specifies  criteria 
for  inclusion  of  stocks  in  an  index  on 
which  options  will  be  traded  on  the 
Exchange.  In  choosing  among  natural 
gas  industry  stocks  that  meet  the 
minimum  criteria  set  forth  in  Rule  901C, 
the  Exchange  will  focus  only  on  stocks 
that  are  traded  on  the  NYSE,  Amex 
(subject  to  the  limitations  of  Rule  901C), 
other  U.S.  securities  exchanges,  or 
NASDAQ/NMS.  In  addition,  the 
Exchange  intends  to  select  stocks  that 

(1)  have  a  minimum  market  value  (in 
U.S.  dollars)  of  at  least  $75  milHon,  and 

(2)  have  an  average  monthly  trading 
volume  in  the  U.S.  markets  over  the 
previous  six  month  period  of  not  less 
than  one  miUion  shares  except  that 
component  stocks  accounting  for  not 
more  than  10%  of  the  Index  value  at 
rebalancing  may  have  an  average 


monthly  trading  volume  of  not  less  than 
500,000  shares. 

The  Index  currently  has  fifteen 
component  stocks,  all  of  which  are 
eligible  for  standardized  option  trading 
and  thirteen  of  the  fifteen  are  currently 
the  subject  of  standardized  option 
trading.  However,  to  address  concerns 
about  the  possibility  of  manipulation  of 
an  index  containing  a  large  percentage 
of  stocks  that  do  not  meet  the  eligibility 
standards  applicable  to  stocks  eligible 
for  standardized  option  trading,  at  each 
quarterly  rebalancing,  stocks  that  meet 
the  then  current  criteria  for 
standardized  option  trading  set  forth  in 
Exchange  Rule  915  will  be  required  to 
account  for  at  least  90%  of  the  Index's 
numerical  value,  and  this  requirement 
will  be  reflected  in  commentary  to 
Exchange  Rule  901C. 

Exchange  Rules  Applicable  to  Stock 
Index  Options 

Amex  Rules  900C  through  980C  will 
apply  to  the  trading  of  option  contracts 
based  on  the  Index.  These  Rules  cover 
issues  such  as  surveillance,  exercise 
prices,  and  position  limits.  Surveillance 
procedures  currently  used  to  monitor 
trading  in  each  of  the  Exchange's  other 
index  options  will  also  be  us^  to 
monitor  trading  in  options  on  the  Index. 
The  Index  is  deemed  to  be  9  Stock  Index 
Option  under  Rule  90lC(a)  and  a  Stock 
Index  Industry  Group  imder  Rule 
900C(b)(l).  With  respect  to  Rule 
903C(b),  the  Exchange  proposes  to  list 
near-the-money  [i.e.,  strike  prices 
within  ten  points  above  or  below  the 
current  index  value)  option  series  on  the 
Index  at  2V2  intervals  only  when  the 
value  of  the  Index  is  below  200  points. 

The  Exchange  beheves  that  the 
proposed  rule  change  is  consistent  with 
section  6fb)  of  the  Act,  in  general,  and 
furthers  the  objectives  of  section  6(b)(5) 
in  particular,  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  and  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Amex  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 
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m.  Date  of  EffiKthrmcM  of  die 
Proposed  Rule  Change  and  Timing  fiir 
Commissitm  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  G>mmission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  {>eriod  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
wiU: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  histitute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

biterested  persons  are  invited  to 
submit  written  data,  views  and 
argxmients  concerning  the  foregoing. 
POTSons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Cmnmission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  firom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  NW., 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  prmapai  office  of  the 
Amex.  All  submissions  should  refer  to 
File  No.  SR-Amex-93-36  and  should  be 
submitted  by  January  6, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFirland. 

Deputy  Secretary. 

IFR  Doc  93-30693  Filed  12-15-93;  8:45  am] 
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[RetoMa  Na  94-33316;  File  No.  8R-Amex- 
•3-34] 

Self-R«guiatory  Organizations;  Filing 
and  Ordar  Qranting  Accalaratad 
Approval  of  Proposad  Rula  Changa  by 
tha  Amarlcan  Stock  Exchanga,  Inc. 
Relating  to  Minimum  Halt  Pariod  for 
Equlpmant  Changaovar  Trading  Halts 

December  9. 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,* 
notice  is  hereby  given  that  on  November 
9, 1993,  the  American  Stock  Exchange. 
Inc.  ("Amex"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
items  I  and  n  below,  which  Items  have 
been  prepared  by  the  self-regulatory 
organization.  The  Commission  is 
pubhshing  this  notice  to  solicit      ' 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to  revise 
its  trading  halt  policy  to  reduce  the 
minimum  duration  of  a  halt  involving 
an  "equipment  changeover"  from  fifteen 
to  five  minutes.  The  revised  policy 
would  also  provide  that  if,  during  an 
equipment  changeover  trading  halt  in  a 
stock,  a  significant  order  imbalance 
develops  or  a  regulatory  condition 
occurs  (i.e.,  news  pending  or  news 
dissemination),  then  the  nature  of  the 
halt  condition  would  be  changed 
accordingly  and  notice  of  such  change 
would  be  disseminated.  The  minimimi 
halt  period  prior  to  the  resumption  of 
trading  would  then  be  fifteen  minutes 
following  the  first  indication  after  the 
new  halt  condition  is  disseminated. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  Amex  and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  III  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 


*  17  CFR  20O.3O-3(a)(12)  (1992). 


1 1S  U.S.C  78«(bMl)  (1988). 
a  17  CFR  240.19b-4  (1991). 


sections  A.  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Orffinization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  is  proposing  to  revise 
its  policy  regarding  trading  halts  to 
reduce  the  minimum  period  for  the 
duration  of  a  trading  halt  involving  an 
equipment  changeover  condition.  The 
purpose  of  an  equipment  changeover 
trading  halt  is  to  enable  trading  in  a 
particular  stock  to  be  halted  when 
trading  is  temporarily  inhibited  due  to 
a  systems,  equipment  or 
communications  facility  problem  or  for 
other  technical  reasons. 

Equipment  changeover  halts  are 
difierent  from  other  established  halt 
conditions  (i.e.,  news  pending,  news 
dissemination  and  order  imbalance)  in 
that  the  purpose  of  such  other  halts  is 
to  give  the  investing  pubUc  and  market 
professionals  a  reasonable  chance  to 
reflect  on.  evaluate  and  react  to  news  of 
a  corporate  event  or  a  significant 
imbalance  of  supply  and  demand  in  a 
stock. 

Current  Exchange  policy  does  not  take 
into  consideration  the  difference  in 
rationale  between  an  equipment 
changeover  and  other  halt  conditions  in 
that  regardless  of  the  nature  of  the  halt 
condition,  a  price  indication  must  be 
disseminated  before  trading  can  be 
resumed,  and  trading  may  not  be 
resumed  for  at  least  fifteen  minutes  fiY>m 
the  time  of  the  first  indication. 
However,  in  many  cases,  a  systems, 
equipment  or  other  technical  problem 
may  be  corrected  in  a  much  shorter 
period  of  time,  and  it  may  be  possible 
to  resume  trading  at  a  price  which  is  a 
reasonable  variation  from  the  last  sale  in 
the  stock  prior  to  the  halt. 

Therefore,  the  Exchange  is  proposing 
to  amend  its  policy  to  reduce  the 
minimum  halt  period  from  fifteen  to 
five  minutes  for  these  ty{>es  of  halts.  Of 
course,  if  the  systems,  equipment  or 
technical  problem  took  longer  to 
resolve,  then  the  halt  would  continue 
until  corrective  action  is  completed. 

In  all  other  respects,  existing  policies 
relating  to  non-regulatory  halts  would 
apply  to  equipment  changeover  halts, 
including  the  fact  that: 
— An  equipment  changeover  halt 
requires  the  approval  of  either  (1)  a 
Floor  Governor,  (2)  an  Exchange 
Official  or  (3)  a  Floor  Official  with  the 
prior  concurrence  of  a  Floor  Governor 
or  Exchange  Official; 
— When  more  than  one  indication  is 
necessary,  trading  may  resume  either 
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(1)  five  minutes  after  the  last 
indication  when  it  overlaps  the  prior 
indication  or  (2)  ten  minutes  after  the 
last  indication  when  it  does  not 
overlap  the  prior  indication; 
—If  the  halt  remains  in  effect  at  the 
close  of  the  trading  day.  the  Floor 
Ck)vemor/Exchange  Official/Floor 
Official  in  consultation  with  the  Floor 
Governor  or  Exchange  Official  may 
authorize  the  dissemination  of  an 
indication  prior  to  the  opening  of 
business  on  the  Exchange  the  next 
day.  The  Exchange  Official  or  Floor 
Governor  involved  may  dispense  with 
the  waiting  period  if  no  unusual 
situation  exists  prior  to  the  opening  of 
'he  affected  stock. 

Of  course,  as  with  all  non-regulatory 
halts,  an  indication  should  be  pubUshed 
immediately  after  the  halt  is  declared. 

The  proposed  rule  change  recognizes 
the  possibility  that  during  an  equipment 
changeover  halt,  a  significant  order 
imbalance  may  develop  or  a  "news 
pending"  or  "news  dissemination" 
regulatory  condition  may  occur.  In  such 
a  case,  the  nature  of  the  halt  condition 
would  be  changed  accordingly,  and 
notice  of  such  change  would  be 
disseminated.  Thereafter,  the  standard 
policies  relating  to  order  imbalance  or 
regulatory  halts  would  apply.  The 
minimum  halt  period  prior  to  the 
resumption  of  trading  in  this  case  would 
be  fifteen  minutes  following  the  first 
indication  after  the  notice  of  the  new 
halt  condition  is  disseminated.  A 
"significant  order  imbalance"  is  defined 
as  one  which  results  in  a  price  change 
equal  to  the  parameters  set  forth  in  Rule 
154,  Commentary  .09  (i.e.,  two  points  or 
more  in  a  stock  selling  at  $20  or  more, 
one  point  or  more  in  a  stock  selling  at 
$10  or  more  but  less  than  $20,  and  one- 
half  point  or  more  in  a  stock  selling  at 
less  than  $10). 

By  shortening  the  minimum  time 
period  for  an  equipment  changeover 
trading  halt,  the  proposed  change  in 
poUcy  will  permit  a  security  to  reopen 
for  trading  in  a  more  expeditious 
fashion,  while  providing  for  a  fair  and 
orderly  market  upon  such  resumption  of 
trading. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  section  6(b)  of  the  Act 
in  general  and  furthers  the  objectives  of 
section  6  (b)(5)  in  particular  in  that  it  is 
designed  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  protect  investors  and 
the  pubUc  interest. 


B.  Self  Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  will  impose  no 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

in.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
V\i^shington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fi^m  the 
pubUc  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  All  submissions 
should  refer  to  File  No.  SR-Amex-93- 
34  and  should  be  submitted  by  January 
6, 1994. 

rv.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the 
Amex's  proposal  to  decrease  the 
minimum  halt  period  for  equipment 
changeover  trading  halts  is  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange.  Specifically,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  section  6(b)(5)  of  the 
Act. 3  Section  6(b)(5)  requires,  among 
other  things,  that  the  rules  of  a  national 
securities  exchange  be  designed  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market. 

The  present  proposal  will  shorten  the 
time  period  for  an  equipment 
changeover  trading  halt  and 
consequently  trading  will  reopen  in  a 
more  expeditious  manner.  The 


Commission  recognizes  that  equipment 
changeover  halts  are  different  from  halts 
due  to  factors  such  as  large  order 
imbalances,  news  dissemination  and 
other  market  driven  forces.  The  former 
are  technical  and  often  stem  from 
problems  which  can  be  resolved 
quickly.  In  these  cases,  the  halt  would 
continue  for  five  minutes,  or  such 
longer  period  as  is  necessary  to  rectify 
the  systems,  equipment  or  technical 
problem. 

Moreover,  the  rationale  behind 
requiring  trading  to  halt  due  to  an 
equipment  changeover  is  purely 
functional  in  that  it  only  arises  when  a 
technical  problem  impedes  trading. 
Thus,  there  is  no  need  to  continue  the 
trading  halt  once  trading  can  logistically 
resume.  In  general,  market  driven 
trading  halts  are  intended  to  allow  time 
to  attract  contra  side  interest  and  to 
provide  an  opportunity  for  all 
participants  to  evaluate  adequately 
news  and  react  accordingly. 

Finally,  the  present  proposal 
addresses  the  possibility  that  during  an 
equipment  changeover  halt,  market 
forces  may  result  in  a  circumstance 
which  would  otherwise  independently 
necessitate  a  trading  halt.  The  proposal 
ensures  that  in  such  instances  the 
nature  of  the  halt  condition  would  be 
changed,  notice  of  such  change  would 
be  disseminated,  and  thereafter  such  a 
halt  would  be  treated  accordingly.  For 
example,  if  during  an  equipment  failure 
trading  halt  a  significant  order 
imbalance  develops,  then  the  Exchange 
will  follow  the  rules  and  procedures 
governing  such  a  condition  and  the 
minimum  halt  period  prior  to 
resumption  of  trading  will  be  fifteen 
minutes  following  the  first  indication 
after  the  new  halt  condition  is 
disseminated.* 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register.  The 
Commission  believes  that  accelerated 
approval  of  the  proposal  is  appropriate 
in  order  to  allow  the  Amex  to  conform 
to  existing  industry  practice. 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act » that  the 
proposed  rule  change  is  hereby 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.*    - 


'  15  U.S.C.  78f(b)(5)  (1988). 


4  File  No.  SR-Ainex-9»-34  Exhibit  A. 

» 15  U.S.C  78«(b)(2)  (1988). 
•  17  CFR  200.30-3(a)(12)  (1991). 
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Mtfgwat  H.  McFarland. 

Deputy  Secrettny. 

IFR  Doc.  93-30695  Filed  12-1S-43:  8:45  am] 
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[Release  No.  34-33314;  File  No.  SR-CHX- 
93-27] 

Seif-Rsgulatory  Organizations; 
Ctiicago  Stock  Exchange,  Inc.;  Order 
Granting  Permanent  Approval  to 
Proposed  Rule  Change  to  Establish  a 
Policy  Concerning  the  Designated 
Primary  Market  Marker  and  the 
Registered  Market  Marker  of  a  Basket 

Decflmber  9, 1993. 

L  Introduction 

On  October  13. 1993,  the  Chicago 
Stock  Exchange.  Inc.  ("CHX"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereunder,'  a  proposed  rule  change  to 
estabhsh  a  policy  entitling  the 
Designated  Primary  Market  Marker 
("DPM")  and  the  Registered  Market 
Makers  ("RMMS")  to  participate  in 
transactions,  when  both  are  displaying 
the  same  bid  or  offer  price  for  a  Chicago 
("CXM")  Baskets,  on  a  two-thirds/one- 
third  parity,  respectively,  up  to  the  size 
of  their  displayed  Quotations.  The 
Exchange  amended  the  filing  November 
23. 1993.  to  clarify  that  in  the  event  that 
more  than  one  Market  Maker  would  be 
entitled  to  participate  pursuant  to  the 
proposal,  then  all  Registered  Market 
Markers  would  be  entitled,  on  aggregate, 
to  participate  in  the  one-third  share.« 

The  proposed  rule  change  was 
approved  on  a  temporary  basis  for  sixty 
days  s  and  was  published  for  comment 
in  Securities  Exchange  Act  Release  No. 
33058  (October  15, 1993),  58  FR  54388 
(October  21. 1993).  The  sixty-day 
temporary  approval  period  will  expire 
on  December  IS.  1993.  No  comments 
were  received  on  the  proposal. 

n.  Description  of  the  Proposal 

Article  XXXIV.  Rule  8  of  the 
Exchange's  rules  presently  entitles  the 


<  IS  U.S.C  78*(bHl)  (10M). 

1 17  CFR  240.19b-«  (1991). 

>0n  Octobar  IS.  1993  the  CommiMion  approved 
a  *at  of  rules  allowing  for  and  governing  the  trading 
of  standardized  baskets  on  the  Exchange  Floor,  and 
to  trade  a  specific  basket  on  the  Exchange  Floor, 
and  to  trad*  a  (pacific  basket  product— the  Chicago 
Baakat  ("CXM").  Sea  Sacuritie*  Exchange  Act 
Relaaaa  No.  33053  (October  tS.  1993).  5S  FR  S4S10 
(October  22. 1993). 

4  Latter  from  David  T.  Ruaoff,  Foley  k  Lardoar.  to 
Diana  LukaHopaon,  Branch  Chief,  Commiaaion, 
dated  November  22. 1993. 

•  Sea  Securities  Exchange  Act  Release  No.  330S7 
(October  IS.  1993),  Sa  FK  54600  (October  22, 1993). 


RMM  (or  market  markers  as  a  group), 
when  the  bids  or  offers  are  equal  in 
price  to  those  of  the  specialist,  to 
participate  in  the  transaction  to  the 
extent  of  one-third  of  the  total  shares 
involved  (excluding  those  needed  to 
satisfy  public  orders).* 

The  Exchange  proposes  to  adopt  an 
interpretation  to  this  rule  to  clarify  its 
applicability  to  interactions  between  the 
DPM  and  the  RMM(s)  in  trading  the 
CXM  Basket.  Specifically,  the  propKwal 
provides  an  additional  "Interpretation 
and  Policy"  designed  to  work  in  concert 
with  the  rules  and  procedures  governing 
the  trading  of  the  CXM  Basket.  The 
"Interpretation  and  Policy"  is  as 
follows: 

.01  When  the  Designated  Primary 
Market  Maker  and  a  Registered  Market 
Marker,  as  those  terms  are  used  in 
Article  XXXVI.  are  both  displaying.    • 
through  the  quotation  system,  the  %anie 
bid  or  offer  price  for  a  basket,  the 
Designated  Primary  Market  Market  and 
the  Registered  Market  Maker  will  be 
entitled  to  participate  in  transactions  on 
a  Vs  to  *A  parity,  respectively,  up  to  the 
size  of  their  displayed  quotations,  (i.e.. 
the  Designated  Primary  Market  Maker  is 
entitled  to  twice  the  size  of  a  Registered 
Market  Maker's  order  up  to  the  size  of 
the  Designated  Primary  Market  Maker's 
quotation.  QHiversely,  a  Registered 
Market  Maker  is  entitled  to  participate 
at  V2  the  size  of  the  Designated  Primary 
Market  Maker's  OTder  up  to  the  size  of 
the  Registered  Market  Maker's  displayed 
quotation.)  In  the  event  that  the 
Designated  Market  Maker  or  a 
Registered  Market  Maker  has  not 
displayed  a  size  greater  than  or  equal  to 
the  size  he  or  she  would  be  entitled  to 
based  on  the  %  to  VS  parity,  the       ^ 
Designated  Market  Maker  or  a 
Registered  Market  Maker,  as  the  case 
may  be,  shall  only  participate  up  to 
their  displayed  size.  In  the  event  that 
more  than  one  Registered  Market  Maker 
is  entitled  to  participate  pursuant  to  this 
paragraph,  the  Registered  Market 
Makers  as  a  group  are  entitled  to  one- 
third  of  the  total  shares  involved. 

m.  Discussion 

The  proposed  policy  has  been  in 
effect  since  the  CXM  Basket  commenced 
trading  on  October  15, 1993.  During  the 
first  thirty  days  of  trading  the  proposed 
policy  and  applicable  interpretation 


have  been  applied  once.  At  that  time,  all 
pertinent  participants  readily 
acknowledged  the  two-thirds/one-third 
parity  and  the  transaction  was  split 
accordingly. 7 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  section  6(b)."  In 
particular,  the  Commission  believes  the 
proposal  is  consistent  with  section 
6(b)(5)  of  the  Act  in  that  it  is  designed 
to  promote  just  and  equitable  principles 
of  trade,  to  prevent  fraudulent  and 
manipulative  acts,  and.  in  general,  to 
protect  investors  and  the  public 
interest."  Moreover,  the  proposal  has 
been  published  for  public  commentary 
and  no  adverse  comments  were  received 
during  the  statutory  comment  period. 

It  is  therefore  ordered,  Pursuant  to 
section  19(b)(2)  of  the  Act,io  that  the 
proposed  rule  change  (SR-CHX-93^27) 
is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  93-30694  Filed  12-15-93;  8:45  am) 
sanNO  COM  aoio-oi-M 


[Retoase  No.  34-33313;  nie  No.  8R-CB0E- 
93-«0] 

Self-Regulatory  Organizations;  Filing 
of  Proposed  Rule  Change  by  the 
Chicago  Board  Options  Exchange, 
Inc.,  Relating  to  ttte  Listing  and 
Trading  of  Options  on  ttte  Chicago 
Board  Options  Exchange 
Telecommunications  Index 

December  9. 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C  78s(b)(l).  notice  is 
hereby  given  that  on  October  27, 1993, 
the  Chicago  Board  Options  Exchange, 
Inc.  ("CBOE"  at  "Excbange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 


•  Sea  Chic^o  Stock  Exchange.  Inc  Art  XXXIV, 

Rule  S.  Although  the  language  in  the  rule  doe*  not 
specify  that  the  participation  split  it  to  the  extent 
of  the  published  bid,  and  the  situation  which  would 
require  its  application  ha<  not  arisen  to  date,  the 
Exchange  has  impliedly  interpreted  it  in  such  a 
bshion.  Telephone  conversation  between  David 
Rusoff,  Foley  ft  Lardner,  and  N.  Amy  Biibija. 
Cofnmisaion,  on  Noven^Mr  15, 1993. 


'Telephone  conversion  twtwean  David  Rusoft 
Foley  k  Lardner,  and  N*.  Amy  Biibija,  Commission, 
on  November  15, 1993. 

•lSU.S.C78f(b}(1988). 

•  15  U.S.C  78f(b)(5)  (1986). 

<riS  U.S.C  7Sa(b)(2)  (1988). 

It  17  CFR  200.3O-3(a)  (12)  (1991). 
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solicit  copiments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Salf-ReguUtory  Oi^ganization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

As  provided  in  Exchange  Rule  24.2, 
"Designation  of  the  Index,"  i  the  CBOE 
proposes  to  list  and  trade  cash-settled, 
European-style  2  options  on  the  (3B0E 
Telecommunications  Index 
("Telecommunications  Index"  or 
"Index").  The  Index,  which  will  be 
maintained  by  the  CBOE,  is  a  price- 
weighted  index  comprised,  currently,  of 
twenty-five  low-,  medium-,  and  high- 
capitalization  stocks  which  are 
representative  of  the 
telecommunications  industry. 

The  text  of  the  proposal  is  available 
at  the  Office  of  the  Secretary.  CBOE.  and 
at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Pnrpoae  of,  and 
Statutory  Basis  for.  tns  Proposed  Rule 
Change 

Li  its  filing  with  thii  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tne  Proposed  Rule 
Change 

The  CBOE  proposes  to  list  and  trade 
options  on  the  Telecommunications 
Index,  a  price-weighted  index  which 
will  be  maintained  by  the  CBOE  or  its 
designee  and  which  is  comprised, 
currently,  of  twenty-five  low-,  medium-, 
and  high-capitalization  stocks  which  are 
representative  of  the     ^ 
telecommunications  industry.  The 
CBOE  states  that  the 
Telecommunications  Index  represents  a 
segment  of  the  U.S.  equity  market  that 
is  not  represented  currently  in  the 
derivative  markets  and,  as  such,  will 
offer  investors  a  low-cost  means  to 
achieve  diversification  or  tilt  a  portfolio 
toward  or  away  from  the 
telecommunications  industry.  The 
CBOE  states  that  the  Index  will  provide 


>  Exchange  Rule  24.2  providaa,  in  part  that  tha 
CommiMion  mtut  approve  a  particular  Index  upon 
which  options  aia  trwled. 

'  A  Eimtpaan-ttyle  option  can  be  axardaad  only 
during  a  ipedfiad  period  before  die  option  axpiraa. 


retail  and  institutional  investors  with  a 
means  to  benefit  from  their  forecasts  of 
the  telecommunications  industry's 
market  performance.  In  addition,  the 
CBOE  states  that  options  on  the  Index 
may  be  used  by  portfoUo  managers  and 
investors  to  provide  a  performance 
measure  ancl  evaluation  guide  for 
passively  or  actively  managed 
telecommunications  industry  fimds.  as 
well  as  a  means  of  hedging  the  risks  of 
investing  in  the  telecommunications 
industry. 

Index  Design 

The  Telecommunications  Index  is  a 
price-weighted  index  based  on  twenty- 
nve  low-,  medium-,  and  high- 
capitalization  stocks  which  are 
representative  of  the 
telecommimications  industry.  Eleven  of 
the  Index's  component  stocks  trade 
currently  on  the  New  York  Stock 
Exchange,  two  trade  on  the  American 
Stock  Exchange,  and  twelve  trade 
through  the  Cadlities  of  the  National 
Assodation  of  Securities  Dealers 
Automated  Quotation  System 
("NASDAQ").  3  The  CBOE  states  that 
the  Index  will  be  calculated  on  a  real- 
time basis  using  last-sale  prices.  As  of 
October  15, 1993,  the  value  of  the 
proposed  Index  was  180.11. 

As  of  October  15, 1993,  the  Index's 
component  stocks  ranged  in 
capitalization  from  $808.3  million  to 
$81.2  billion,  with  median 
capitalization  of  $11.4  billion.  The 
largest  stock  accounted  for  6.91%  of  the 
total  weighting  of  the  Index,  while  the 
smallest  accounted  for  2.27%. 
Currently,  options  are  listed  on  all  of  the 
Index's  component  stocks. 

Calculation 

The  Index  will  be  calculated 
continuously  by  the  CBOE  or  its 
designee  and  will  be  disseminated  every 
15  seconds  by  the  CBOE.  If  a  component 
stock  is  not  being  traded  currently,  the 
most  recently  traded  price  will  be  used 
in  the  Index  calculation. 

Similar  to  other  industry  indexes  that 
have  been  approved  for  trading  on  the 
CBOE.  the  Index  is  price-weighted  and 
reflects  changes  in  uie  prices  of  the 
Index's  component  stocks  relative  to  the 
base  date.  The  Index  is  calculated  by 
summing  the  prices  of  the  Index's 
component  stocks  and  dividing  by  a 
divisor  that  yielded  an  index  value  of 
100.00  as  of  January  2. 1992. 

Maintenance 

The  Index  will  be  maintained  by  the 
CBOE.  The  bidex's  divisor  will  be 


)  All  tweWa  NASDAQ  compooant  siodcs  arc 
currently  qualified  for  and  traded  on  the  NASDAQ 
Nabonal  Market 


adjusted  to  maintain  continuity  in  the 
Index  following  an  adjustment  to  a 
component  security.  Changes  which 
may  result  in  divisor  changes  include, 
but  are  not  limited  to.  spin-offs,  certain 
rights  issuances,  and  mergers  and 
acquisitions. 

The  CBOE  states  that  the  Index  will 
be  reviewed  on  approximately  a 
monthly  basis  by  tne  CBOE  staff.  The 
CBOE  may  change  the  composition  of 
the  Index  at  any  time  or  from  time  to 
time  to  reflect  conditions  in  the 
telecommimications  industry.  If  a 
company  in  the  Index  is  no  longer 
representative  of  the 
telecommunications  industry,  the  stock 
will  be  removed  from  the  Index.  If  it 
becomes  necessary  to  remove  a  stock 
from  the  Index  (generally  due  to  a 
takeover  or  merger),  the  CBOE  will 
make  every  effort  to  add  a  stock  that  is 
representative  of  the 
telecommunications  industry.  In  such 
circumstances,  the  CBOE  will  take  into 
account  the  capitahzation,  liquidity, 
volatility,  and  name  recognition  of  the 
proposed  replacement  stock. 

Ine  CBOE  will  not  make  any  change 
in  the  composition  of  the  Index  whioi 
would  result  in  less  than  ninety  percent 
of  the  Index,  by  weight,  consisting  of 
stocks  that  are  not  eligible  for  the  listing 
of  standardized  individual  equity 
options  as  provided  in  CBOE  Rule  5.3. 
"Criteria  for  Underlying  Securities."* 
The  CBOE  will  probably  maintain  25 
stocks  in  the  Index  at  all  times,  and  will 
not  increase  the  number  of  stocks 
included  in  the  Index  to  more  than  33. 
or  decrease  the  number  of  component 
stocks  to  less  than  17.  absent  prior 
approved  by  the  Commission. 

Index  Option  Trading 

The  Exchange  pro{>oses  to  base 
trading  in  Telecommunications  Index 
options  on  the  full  value  of  the  Index. 
As  provided  in  Exchange  Rule  24.9. 
"Terms  of  Index  Option  Contracts."  the 
Exchange  may  list  long-term  index 
option  series  ("LEAPS")  on  the  Index, 
which  expire  from  12  to  36  months  are 
hsting.  In  addition,  the  Exchange 
proposes  to  list  reduced-value  Index 
LEAPS  which  will  be  computed  at  one- 
tenth  the  value  of  the  Index.  The  current 
and  closing  index  value  for  reduced- 
value  Index  LEAPS  will  be  computed  by 


*The  CBOE's  options  listing  standards,  which  ara 
uniform  among  the  options  exchanges,  provide 
generklly  that  a  security  underlying  an  option  must 
among  other  things,  meet  the  following 
requireoieots:  (1)  The  public  float  must  be  at  least 
7.000.000;  (2)  there  must  be  a  minimum  of  2,000 
stodcholders:  (3)  trading  volume  must  have  been  at 
least  2.4  millian  over  the  preceding  twelve  months; 
and  (4)  the  market  price  must  have  been  at  least 
S7.S0  lor  a  mafority  of  the  business  days  during  tha 
preceding  three  calendar  months. 
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dividing  the  Index  value  by  ten  and 
rounding  the  resulting  figure  to  the 
nearest  one-hundredth.  Other  than  the 
reduced  value,  all  other  specifications 
and  calculations  for  reduced-value 
Index  LEAPS  will  remain  the  same. 
Pursuant  to  Exchange  Rule  24.3, 
"Dissemination  of  Information."  the 
reduced-value  Index  LEAPS  will  be 
continuously  calculated  and 
disseminated. 

Exercise  and  Settlement 

Index  options  will  have  European- 
style  exercise  and  will  be  "A.M.  settled 
index  options"  within  the  meaning  of 
chapter  XXIV  of  the  CBOE's  rule.'  The 
CBOE  proposes  to  amend  CBOE  Rule 
24.9,  "Terms  of  Index  Option 
Contracts."  to  refer  specifically  to  Index 
options.  The  CBOE  states  that  the 
proposed  options  will  expire  on  the 
Saturday  following  the  third  Friday  of 
the  expiration  month.  Thus,  the  last  day 
for  trading  in  an  expiring  series  will  be 
the  second  business  day  (ordinarily  a 
Thursday)  preceding  the  expiration 
date. 

Exchange  Rules  Applicable  to  Industry 
Index  Options 

Because  the  Index  is  classified  as  an 
industry  index*  under  CBOE  rules,  the 
provisions  of  chapter  XXIV  of  the  CBOE 
rules  which  are  applicable  to  the  trading 
of  options  on  narrow-based  indexes  will 
apply  to  the  trading  of  Index  options 
and  Index  LEAPS,  including, 
specifically.  Exchange  rules  governing 
margin  requirements,  position  and 
exercise  limits,  and  trading  halt 
procedures.  In  addition,  for  purposes  of 
determining  whether  a  position  in  Index 
LEAPS  complies  with  applicable 
position  and  exercise  limits,  positions 
in  Index  LEAPS  will  be  aggregated  with 
positions  in  Index  options.  Under  the 
proposal,  ten  reduced-value  Index 
LEAPS  contracts  will  equal  one  full- 
value  contract  for  purposes  of 
ago^gatino  the  positions. 

The  CBOE  represents  that  it  has  the 
necessary  systems  capacity  to  support 
new  series  that  would  result  from  the 
introduction  of  Index  options. 

The  CBOE  believes  that  the  proposed 
rule  change  is  consistent  with  section 
6(b)  of  the  Act.  in  general,  and  furthers 
the  objectives  of  section  6(b)(5),  in 


9  Under  CBOE  Rule  24.9.  A.M. -settled  index 
option*  tre  settled  boMd  on  an  index  value  derived 
Erom  opening  price*  on  the  la*t  day  of  trading  prior 
to  expiration. 

•Under  CBOE  Rule  24.1.  "DeHnition*,"  the  term* 
"industry  index"  and  "narrow-bMed  Index"  mean 
an  index  designed  to  be  representative  of  a 
particular  industry  or  a  group  of  related  Industrie*. 
See  Securities  Exchange  Act  Release  No.  32243 
(April  29, 1993).  98  FR  26996  (order  approving  File 
No.  SR-CBOE-«2-29). 


particular,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade  and  to  protect  investors  and  the 
public  interest. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 

rule  change. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  after  the  publication 
of  this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the^ 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reason  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  tht 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  tliat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  ht)m  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section  450  Fifth  Street  NW., 
Washington,  DC 

Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  ofHce  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  Ble 
number  in  the  caption  above  and  should 
be  submitted  by  January  6, 1994. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 
Deputy  Secretary. 

|FR  Doc.  93-30622  Filed  12-15-93;  8:45  am] 
BILUNO  COM  mO-OI-M 


[Release  No.  34-33307;  File  No.  SR-NASO- 
•3-69] 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Order  Approving 
Proposed  Rule  Change  Relating  to 
Elimination  of  the  Professional  Tradin  3 
Account  Rules  for  the  Sniall  Order 
Execution  System 

December  9, 1993. 

On  October  15, 1993,  the  National 
Association  of  Securities  Dealers.  Inc. 
("NASD"  or  "Association")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
a  proposed  rule  change  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act") »  and  Rule 
19b-4  thereunder.  2  The  proposal 
eliminates  the  professional  trading 
account  rules  found  in  the  Rules  of 
Practice  and  Procedure  for  the  Small 
Order  Execution  System  ("SOES 
Rules").3 

Notice  of  the  proposed  rule  change 
appeared  in  the  Federal  Register  on 
October  22. 1993.*  The  Commission 
received  407  letters  commenting  on  the 
proposal,  as  discussed  below.  This  order 
approves  the  rule  change. 

The  NASD  adopted  the  professional 
trading  account  rules  in  1988,s  and 
amended  these  rules  in  1991.o  The 
Commission's  approval  of  certain 
aspects  of  these  rules  was  challenged  on 
appeal  to  the  U.S.  Court  of  Appeals  for 
the  District  of  Columbia  Circuit,  which 
remanded  the  matter  to  the  Commission 
in  1993  to  consider,  among  other  things, 
whether  the  professional  trading 
account  rules  are  unacceptably  vague.' 
In  light  of  these  concerns,  the  NASD 


'  17  CFR  200.30-3(a)(12)  (1993). 

'  15  U.S.C  78»(b)(l)  (1988). 

» 17  CFR  240.19b-(  (1993). 

3  See  NASD  Manual.  SOES  Rule*.  Sec*.  (a)(10)- 
(11)  and  (c)(3)(E)-(F).  (CCH)  112451.  2460. 

*  Securities  Exchange  Act  Release  No.  33059 
(October  15. 1993),  58  FR  54621. 

>  Securities  Exchange  Act  Release  No.  26361 
(December  15. 1988).  S3  FR  51605  (December  22. 
1988). 

■  Securities  Exchange  Act  Release  No.  29809 
(October  10. 1991).  56  FR  52092  (October  17, 1991). 

'  Timpinaw.  et  al.  v.  SEC,  2  F.3d.  453  (D.C  Or. 
1993).  Although  the  Court  did  not  vacate  the 
Commission's  approval  of  the  professional  trading 
account  rules,  the  Court  remanded  the  rules  to  the 
Commission  ibr  further  explanation  and  analysis. 
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decided  to  withdraw  the  professional 
trading  account  rules. 

The  proposal  would  remove  current 
restrictions  on  professional  trading 
accounts  and  provisions  governing  the 
designation  of  these  accounts.  The 
NASD's  "professional  trading  account" 
rules,  being  withdrawn  today,  prohibit 
members  from  entering  orders  in  SOES 
on  behalf  of  certain  accounts. 
"Professional  trading  account"  is 
defined  to  include  any  account  in  which 
five  or  more  "day  trades"  have  been 
executed  through  TOES  during  any 
trading  day.  Under  the  NASD's  SOES 
rules,  "day  trades"  occur  where  either 
one  or  bodi  sides  of  o^setting  trades  is 
executed  through  SOES  in  the  same 
security  for  generally  the  same  size 
during  the  same  trading  day."  A 
"professional  trading  account"  also 
includes  an  account  that  exhibits  a 
pattern  of  professional  trading  using 
SOES.  The  NASD's  SOES  rules  define 
"professional  trading  pattern"  to 
include  (1)  the  pattern  or  practice  of 
executing  day  trades;  (2)  executing  a 
high  volume  of  day  trades  in  relation  to 
total  transactions  in  the  account;  (3)  the 
execution  of  a  high  volume  of  day  trades 
in  relation  to  the  amount  and  value  of 
securities  held  in  the  account;  (4) 
excessive  frequency  of  short-term 
trading;  (S)  excessive  frequency  of  short 
sale  transactions:  (6)  existence  of 
discretion;  and  (7)  direct  or  physical 
access  to  SOES  execution  ca{>ability  or 
to  quotations  services  that  provide  a 
real-time  display  of  all  market  maker 
quotes  in  Nasdaq.* 

The  Commission  most  recently 
approved  changes  to  the  SOES  rules  in 
1991.  On  appeal,  the  Court  of  Appeals 
acknowledged,  with  respect  to  the 
professional  trading  account  rule,  that 
the  Commission  had  proceeded  from  a 
"sound  theory  of  market  behavior."  The 
court,  however,  remanded  without 
vacating  the  professional  trading 
accoimt  rule.  In  doing  so,  the  court 
expressed  concern  that  five  of  the  seven 
criteria  used  by  the  NASD  to  identify 
profiassional  trading  accoimts  are 
"subject  to  seemingly  opep-ended 
interpretations."  lo  in  light  of  these 
concerns,  the  NASD  has  proposed  to 
eliminate  the  rules. 

As  noted,  the  Commission  has 
received  407  letters  commenting  on  the 


•The  NASD  it  also  vrithdrawing  the  definition  of 
"day  trade"  and  "day  trading."  See  NASD  Manual, 
SOES  Rules.  Sec.  (a)(ll).  (CCH)  1 2451. 

•NASD  Manual,  SOES  Rule*.  Sec.  (a)(10).  (CCH) 
12451. 

>o  Specifically,  the  court  identified  the  following 
sacUoM  of  tha  niU  m  pointi  of  ooncam.  Sees. 
(aXlO)(BXlH5),  (CChTi24S1. 


NASD's  proposal.  These  letters  raise  no 
objections  to  the  NASD's  proposal.ii 

The  Commission  believes  tne 
proposal  is  consistent  with  the  Act.  and, 
in  particular,  the  goal  of  a  free  and  open 
market,  as  contemplated  by  section 
15A{b)(6).  The  proposal  will  provide 
greater  certainty  to  investors  regarding 
their  ability  to  use  SOES. 

For  the  reasons  stated  above,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
the  NASD  and.  in  particular,  the 
requirements  of  section  15A(b)(6)  of  the 
Act.tJ 

7f  is  therefore  ordered,  Pursuant  to 
section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  SR-NASD-«3-59 
be,  and  hereby  is  approved. 

By  the  Commission. 
Margaret  R  McFarland. 
Deputy  Secretary. 

(FR  Doc  93-30623  Filed  12-15-93;  8:45  am] 
BnjjNQ  ooot  aeia-ti-M 

Pn vestment  Company  Act  ReL  No.  19945; 
811-4742] 

Kidder,  Peabody  Exchange  Money 
Fund;  Application  for  Deieglstration 

December  9. 1993. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

deregistration  under  the  Investment 

Company  Act  of  1940  ("Act"). 

APPLICANT:  Kidder.  Peabody  Exchange 
Money  Fund. 

RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FIUNQ  DATE:  The  application  was  filed 
on  December  3, 1993. 


II  Many  of  the**  letters,  however,  mention 
another  rule  change  (wnding  before  the 
Commission,  which  proposes  further  Rwdification* 
to  SOES  ("File  No.  SR-NASI>-93-16 ").  See 
Securities  Exchange  Act  Release  No.  32143  (April 
14. 1993),  5«  FR  21484  (April  21. 1993)  (publishing 
File  No.  SR-NASD-e3-16  for  comment). 
Commenter*  question  whether  the  NASD'*  filing  of 
the  instant  rule  change  is  in  fact  connected  with  the 
Commission's  consideration  of  the  modification* 
proposed  in  File  Na  SR-NASD-43-16.  and 
whether  the  Commission  has  conditioned  approval 
of  SR-NASD-43-16  on  U>e  NASD's  withdrawal  of 
the  professional  trading  account  rule*.  The 
Commission  has  evaluated  the  instant  rule  change 
againjt  the  statutory  standards  of  the  Act.  The 
Commiasion  doe*  not  believe  that  its  role  under 
Section  19  of  the  Act  would  preclude  it  from 
making  its  approval  contingent  on  such  a  condition. 
Nonetheles*.  the  Commission  ha*  not  oonditionad 
action  on  tha  rule  change  in  Hie  No.  SR-MASD- 
93-16  on  tha  filing  of  thia  prapoaaL 

"15U.S.C78o-3(bX6). 


HEARINQ  OR  NOTIFICATION  OP  HEARMO:  An 
order  granting  the  application  will  be 
issued  unless, the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  Uie  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  tixe  SEC  by  5:30  p.m.  on 
January  3. 1994  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SEC's  Secretary. 

ADDRESSES:  Secretary.  SEC,  450  Fifth 
Street.  NW.,  Washington,  DC  20549. 
Applicant,  60  Broad  Street,  New  York. 
New  York  10004. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  E.  Anderson,  Staff  Attorney,  at 
(202)  272-7027,  or  C  David  Messman, 
Branch  Chief,  at  (202)  272-3018 
(Division  of  Investment  Management. 
Oflice  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  a  diversified  open-end 
management  investment  company 
organized  as  a  Massachusetts  business 
trust.  On  July  7, 1986,  applicant  filed  a 
notification  of  registration  piu'suant  to 
section  8(a)  of  the  Act  and  a  registration 
statement  pursuant  to  the  Securities  Act 
of  1933.  The  registration  statement 
became  effective  on  October  6, 1986, 
and  applicant  commenced  its  initial 
public  offering  on  November  24. 1986. 

2.  On  February  5, 1993,  applicant's 
trustees  approved  a  plan  to  liquidate 
applicant's  assets  and  distribute  the 
proceeds  in  the  form  of  cash  to 
applicant's  shareholders.  Preliminary 
and  definitive  proxy  materials  soliciting 
shareholder  approval  of  the 
reorganization  were  filed  with  the  SEC 
Proxy  materials  were  distributed  on  or 
about  May  7, 1993  to  appUcant's 
shareholders  of  record  as  of  April  15, 
1993.  The  liquidation  was  approved.  In 
accordance  with  Massachusetts  law,  by 
applicant's  shareholders  at  a  meeting 
held  on  June  24, 1993.  The  meeting  had 
been  adjourned  from  June  11, 1993 
because  an  insuffici«it  number  of 
shares  had  beoi  voted  to  obtain  a 
qu(Miun. 
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3.  On  June  24, 1993,  the  liquidation 
was  completed.  As  of  that  date, 
applicant  had  a  total  net  asset  value  of 
$2,320,669.  and  a  per  share  net  asset 
value  of  $1.00.  Applicant's  assets 
consisted  of  U.S.  government  agency 
discount  notes.  Applicant's  investment 
adviser  received  competitive  bids  from 
three  investment  houses  and  sold  the 
securities  at  the  market  price.  No 
brokerage  commissions  were  paid  on 
these  transactions.  On  June  25, 1993, 
applicant  distributed  all  its  assets  to  its 
shareholders  who  received  liquidating 
distributions  equal  to  their 
proportionate  share  of  applicant.  Each 
shareholder  received  $1  per  share,  plus 
accrued  interest  of  $.001973  per  share. 

4.  All  expenses  incurred  in 
connection  with  the  liquidation, 
consisting  of  legal,  accoimting,  printing, 
and  other  expenses,  were  borne  by 
Kidder  Peabody  Asset  Management.  Inc. 
and  Kidder/Peabody  &  Co.  Incorporated, 
applicant's  investment  adviser  and 
principal  underwriter,  respectively. 

5.  As  of  the  date  of  the  amendea 
application,  applicant  had  no 
shareholders,  assets,  or  liabilities. 
Applicant  is  not  a  party  to  any  Utigation 
or  administrative  proceeding.  Applicant 
is  not  presently  engaged  in.  nor  does  it 
propose  to  engage  in.  any  business 
activities  other  than  those  necessary  for 
the  winding  up  of  its  affiairs. 

For -the  SEC  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland. 
Deputy  Secretary. 

(FR  Doc.  93-30624  Filed  12-15-93;  8:45  am] 
BKUNO  COOC  WIO-ei-M 


[Retoasa  No.  IC-19943;  812-8656] 

State  Mutual  Life  Assurance  Co.  of 
America  et  al.;  Application  for 
Exemptions 

December  9, 1993. 

AGENCY:  Securities  and  Exchange 

Commission  (the  "SEC"  or 

"Commission"). 

ACTION:  Notice  of  application  for 

exemptions  under  the  Investment 

Company  Act  of  1940  (the  "1940  Act"). 

APPUCANTS:  State  Mutual  Life  Assurance 
Company  of  America  ("State  Mutual"). 
State  Mutual  Separate  Account 
VA-K  ("Account  VA-K"),  and 
Allmerica  Investments.  Inc. 
RELEVANT  1»40  ACT  SECTIONS:  Order 
requested  under  section  6(c)  from 
sections  26(a)(2)(C)  and  27(c)(2). 
SUMMARY  Of  APPLICATION:  Applicants 
seek  an  order  to  permit  State  Mutual  to 
deduct  a  mortality  and  expense  risk 
charge  from  the  assets  of  Account  VA- 


K.  which  funds  certain  group  and 
individual  combination  fixed/variable 
annuity  contracts. 

FIUNQ  DATES:  The  application  was  filed 
on  October  29, 1993. 
HEARINO  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  me  SEC  by  5:30  p.m.  on 
January  3, 1994,  and  should  be 
accompanied  by  proof  of  service  on  the 
AppUcants  in  the  form  of  an  anidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's  » 

Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NW.,  Washington,  DC,  20549. 
State  Mutual,  do  Joseph  W. 
MacDougall,  Jr.,  440  Lincoln  Street, 
Worcester,  Massachusetts  01653. 
FOR  FURTHER  INFORMATION  CONTACT:  C. 
Christopher  Sprague,  Senior  Staff 
Attorney,  at  (202)  504-2802,  or  Michael 
V.  Wible,  Special  Counsel,  at  (202)  272- 
2026,  Office  of  Insurance  Products, 
Division  of  Investment  Management. 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  SEC's  Public 
Reference  Branch. 

Applicants'  Representations 

1.  State  Mutual  is  a  mutual  life 
insurance  company  that  was 
incorporated  under  the  laws  of 
Massachusetts  in  1844.  State  Mutual  is 
authorized  to  conduct  business  as  an 
insurance  company  in  all  states  and  in 
the  District  of  Columbia,  Puerto  Rico, 
and  the  U.S.  Virgin  Islands.  State 
Mutual  is  the  depositor  and  sponsor  of 
Account  VA-K. 

2.  Account  VA-K  was  authorized  by 
State  Mutual's  board  of  directors  on 
August  20. 1991  pursuant  to 
Massachusetts  law,  and  is  organized  as 
a  unit  investment  trust  under  the  1940 
Act.  The  assets  of  Account  VA-K  are  the 
property  of  State  Mutual,  although  such 
assets  are  held  separately  from  State 
Mutual's  other  assets  and  are  not 
chargeable  with  liabilities  incurred  in 
any  other  business  operation  of  State 
Mutual,  except  to  the  extent  that  such 
assets  exceed  the  reserves  and  other 
liabilities  of  Account  VA-K.  The 
income,  gains,  and  losses  of  each 
subaccoiuit  of  Account  VA-K  (a 


"Subaccount")  will  be  credited  to  or 
charged  against  such  Subaccount 
without  regard  to  any  income,  gains,  or 
losses  arising  out  of  any  other 
Subaccount. 

3.  Account  VA-K  presently  consists 
of  23  Subaccoimts,  although  other 
Subaccounts  may  be  added  in  the 
future.  Nine  of  the  Subaccounts  will 
invest  in  the  following  series  of 
Allmerica  Investment  Trust  (the 
"Trust"),  a  diversified,  open-end 
management  investment  company:  the 
Growth  Fund,  Investment  Grade  Income 
Fund.  Money  Market  Fund,  Equity 
Index  Fund,  Government  Bond  Fund. 
Select  Aggressive  Growth  Fund,  Select 
Growth  Fund,  Select  Growth  and 
Income  Fimd,  and  Small  Gap  Value 
Fund.  Four  Subaccounts  will  invest  in 
the  following  foiu-  portfolios  of  Variable 
Insurance  Products  Fund  ("VIPF")  an 
open-end  management  investment 
company:  High  Income  Portfolio, 
Equity-Income  Portfolio,  Growth 
Portfolio,  and  Overseas  Portfolio.  Ten 
Subaccounts  will  invest  in  the  following 
nine  series  of  Delaware  Group  Premium 
Fund,  Inc.  ("DGPF"),  an  open-end 
management  investment  company: 
Equity/Income  Series,  High  Yield 
Series,  Capital  Reserve  Series,  Money 
Market  Series,  Growth  Series,  Multiple 
Strategy  Series,  International  Equity 
Series  (two  Subaccounts  invest  in  this 
series).  Value  Series,  and  Emerging 
Growth  Series.  Certain  of  the  group  and 
individual  combination  fixed/variable 
annuity  contracts  (the  "Contracts"), 
which  are  known  as  the  "Delaware 
Medallion  Contracts,"  allocate  purchase 
payments  only  to  DGPF.  Under 
Contracts  other  than  the  Delaware 
Medallion  Contracts,  purchase 
payments  are  allocated  to  the  Trust, 
VIPF,  and  the  International  Equity 
Series  of  DGPF. 

4.  Allmerica  Investments,  Inc..  a 
registered  broker/dealer,  is  the  principal 
underwriter  for  the  Contracts.  Allmerica 
Investments,  Inc.  is  an  indirect,  wholly- 
owned  subsidiary  of  State  Mutual. 

5.  The  Contracts  may  be  issued  to 
retirement  plans  that  qualify  for  special 
federal  income  tax  treatment  under 
sections  401,  406.  408,  and  457  of  the 
Internal  Revenue  Code,  to  retirement 
plans  that  do  not  quaUfy  for  such  tax 
treatment,  and  to  individuals.  The 
initial  purchase  payment  under  a 
Contract  must  be  at  least  $600  and  any 
subsequent  payment  must  be  at  least 
$50.  although  there  is  no  limitation  as 
to  the  frequency  of  purchase  payments. 
Contract  owners  generally  may  invest  in 
any  one  or  more  of  the  Subaccounts, 
and  also  may  invest  in  the  fixed 
account,  which  is  part  of  State  Mutual's 
general  account. 
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6.  Pr\pr  to  the  annuity  commencement 
date,  State  Mutual  assesses  an  annual 
Contract  Charge,  which  is  equal  to  $30 
for  the  Delaware  Medallion  Contracts 
and  to  the  lesser  of  $30  or  3%  of 
accumulated  value  for  all  other 
Contracts.  The  Contract  Charge  will  be 
deducted  at  each  Contract  anniversary 
and  at  full  surrender  or  annuitization 
during  a  Contract  Year.  No  Contract 
Charge  is  deducted  when  a  Contract's 
acciunulated  value  is  greater  than 
$50,000.  State  Mutual  does  not  expect  to 
realize  a  profit  from  this  charge,  and 
guarantees  that  the  amount  of  the  charge 
will  not  increase  over  the  life  of  the 
Contract. 

7.  For  furnishing  certain 
administrative  and  clerical  services  to 
Accoimt  VA-K,  State  Mutual  makes  a 
daily  charge  equal  on  an  annual  basis  to 
0.20%  (0.15%  for  the  Delaware 
Medallion  Contracts)  of  the  cturent 
value  of  the  Subaccoimts.  State  Mutual 
does  not  expect  to  make  a  profit  from 
this  charge,  and  guarantees  that  the 
level  of  the  charge  will  not  increase. 

8.  Prior  to  the  annuity  commencement 
date,  amounts  held  under  the  Contracts 
may  be  transferred  among  the 
Subaccoimts  and  State  Mutual's  general 
account.  State  Mutual  currently  makes 
no  charge  for  such  transfers,  although  it 
reserves  the  right  to  assess  a  charge, 
guaranteed  never  to  exceed  $25.  State 
Mutual  makes  a  deduction  for  state  and 
municipal  premium  taxes,  if  applicable. 

9.  No  front-end  sales  charge  is 
deducted  from  purchase  payments 
under  the  Contracts,  although  a 
contingent  deferred  sales  charge  is 
imposed  for  any  contract  surrender, 
partial  redemption,  or  annuitization 
under  some  period  certain  options.  To 
determine  the  amount  of  the  contingent 
deferred  sales  charge,  the  Contract's 
accumulated  value  is  divided  into  three 
categories:  (a)  New  Payments,  which  are 
defined  as  purchase  payments  received 
by  State  Mutual  during  the  nine  years 
prior  to  the  date  of  full  surrender, 
partial  redemption,  or  annuitization 
(seven  years  for  the  Delaware  Medallion 
Contracts);  (b)  Old  Payments,  which  are 
purchase  payments  other  than  New 
Payments:  and  (c)  Earnings,  which  equal 
the  amount  of  accumulated  value  in 
excess  of  all  purchases  payments  that 
have  not  been  previously  surrendered. 
Surrenders  will  be  deemed  to  be  taken 
first  fi^ra  Old  Payments,  then  from  New 
Payments,  and  then  from  Earnings.  Old 
payments  may  be  withdrawn  at  any 
time  without  the  imposition  of  a 
contingent  deferred  sales  charge.  To 
calculate  the  sales  charge  applicable  to 
New  Payments,  all  amounts  withdrawn 
are  assumed  to  be  deducted  first  from 
the  earliest  New  Payment,  and  then 


from  the  next  earliest  New  Pa)rment  and 
so  on,  until  all  New  Payments  have  been 
exhausted  pursuant  to  the  FIFO  method 
of  accounting.  Subsequent  withdrawals 
will  be  deducted  from  Earnings.  For  the 
Delaware  Medallion  Contracts,  the 
contingent  deferred  sales  charge  is  7% 
for  payments  that  are  0-3  years  old  and 
declines  by  one  percent  each  year 
thereafter;  there  is  no  charge  applied  to 
payments  that  are  more  than  7  years  old. 
Under  all  other  Contracts,  the 
contingent  deferred  sales  charge  starts  at 
8%  for  payments  that  are  0-2  years  old, 
and  declines  by  one  percent  per  year 
thereafter.  In  no  event  will  the 
contingent  deferred  sales  charges 
assessed  against  a  Contract  exceed  8% 
of  the  gross  New  Payments. 

10.  hi  each  calenaar  year,  State 
Mutual  will  waive  the  contingent 
deferred  sales  charge,  if  any,  on  an 
amount  equal  to  a  given  percentage  of 
the  Contract's  accumulated  value  (the 
"10%  Withdrawal  Amount").  Generally, 
the  10%  Withdrawal  Amount  will  equal 
the  greater  of:  (a)  10%  of  the 
accumulated  value  under  a  Contract  as 
of  December  31  of  the  previous  year,  or 
(b)  the  amount  calculated  under  State 
Mutual's  life  expectancy  distribution. 

11.  State  Mutual  acknowledges  that 
the  contingent  deferred  sales  charge 
may  not  be  sufficient  to  cover  all  sales 
expenses.  In  such  a  case,  the  costs  of 
distribution  will  be  paid  from  the  assets 
of  State  Mutual's  general  account, 
which  may  include  any  profit  derived 
from  the  mortality  and  expense  risk 
charge. 

12.  State  Mutual  seeks  to  impose  a 
daily  mortaUty  and  expense  risk  charge 
equal  to  1.25%  annually  of  the  net  asset 
value  of  each  Subaccount  of  Account 
VA-K.  State  Mutual  estimates  that 
0.80%  of  the  charge  is  attributable  to  its 
assumption  of  mortality  risks  and  0.45% 
is  attributable  to  its  assumption  of 
expense  risks.  The  mortality  risk  arises 
from  the  following  guarantees  made  by 
State  Mutual:  (a)  That  it  will  make 
annuity  payments,  in  accordance  with 
annuity  rate  provisions  established 
within  the  Contract  at  the  time  it  is 
issued,  for  the  life  of  the  annuitant  (or 
in  accordance  with  the  annuity  option 
selected),  no  matter  how  long  the 
annuitant  or  other  payee  lives  and  no 
matter  how  long  all  annuitants  as  a  class 
live,  and  (b)  that  it  will  pay  the  special 
death  benefit  available  under  the 
Contract  prior  to  annuitization.  The 
expense  risk  arises  because  of  State 
Mutual's  guarantee  that  the  charges  it 
makes  will  never  exceed  the  limits 
described  in  the  Contracts.  Applicants 
represent  that  the  level  of  the  mortality 
and  expense  risk  charge  is  guaranteed 
and  will  not  increase.  If  the  mortality 


and  expense  risk  charge  is  insufficient 
to  cover  State  Mutual's  mortality  costs 
and  excess  expenses.  State  Mutual  v«rill 
bear  the  loss.  If  the  mortaUty  and 
expenses  risk  charge  is  more  than 
sufficient  to  cover  such  mortality  costs 
and  excess  expenses.  State  Mutual  will 
retain  the  balance  as  profit.  Any  such 
profit,  as  well  as  any  other  profit 
realized  by  State  Mutual  and  held  in  its 
general  account,  would  be  used  for  any 
proper  corporate  purpose,  including 
payment  of  distribution  expenses. 

Applicants'  Legal  Analysis 

1.  Applicants  request  that  the 
Commission,  pursuant  to  section  6(c)  of 
the  1940  Act,  grant  exemptions  from  the 
provisions  described  below  to  the  extent 
necessary  to  permit  the  assessment  of 
the  daily  charge  for  mortality  and 
expense  risks.  Applicants  state  that  the 
requested  exemptions  are  appropriate  in 
the  public  interest  and  consistent  with 
the  protection  of  Investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act. 

2.  Section  26(a)(2)(C)  provides  that  no 
payment  to  the  depositor  of.  or  principal 
underwriter  for,  a  registered  unit 
investment  trust  shall  be  allowed  the 
trustee  or  custodian  as  an  expense 
except  compensation,  not  exceeding 
such  reasonable  amount  as  the 
Commission  may  prescribe,  for 
performing  bookkeeping  and  other 
administrative  duties  normally 
performed  by  the  trustee  or  custodian. 
Section  27(c)(2)  prohibits  a  registered 
investment  company  or  a  depositor  or 
underwriter  for  such  company  from 
selling  periodic  payment  plan 
certificates  unless  the  proceeds  of  all 
payments  on  such  certificates,  other 
than  sales  loads,  are  deposited  with  a 
trustee  or  custodian  having  the 
qualifications  prescribed  in  section 
26(a)(1),  and  are  held  by  such  trustee  or 
custodian  under  an  agreement 
containing  substantially  the  provisions 
required  by  sections  26(a)(2)  and 
26(a)(3)  of  the  1940  Act.  Applicants 
request  an  exemptive  order  because  the 
proposed  mortality  and  expense  risk 
charge  is  not  a  bookkeeping  or 
administrative  charge  allowed  by 
sections  26(a)(2)  and  27(c)(2). 

3.  Applicants  represent  that  the 
mortaUty  and  expense  risk  charge  is 
within  the  range  of  industry  practice 
with  respect  to  comparable  annuity 
products.  This  representation  is  based 
upon  State  Mutual's  comparative  survey 
of  pubUcly  available  information  about 
similar  industry  products,  taking  into 
consideration  such  factors  as  current 
charge  levels,  the  existence  of  charge 
level  guarantees,  and  guaranteed 
annuity  rates.  State  Mutual  will 
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maiatain  at  its  administrative  offices 
aad  make  available  to  the  Commission 
a  memorandum  setting  forth  in  detail 
the  products  analysed  in  the  course  of, 
and  the  methodology  and  results  of,  its 
comparative  survey. 

4.  State  Mutual  has  concluded  that 
there  is  a  reasonable  likelihood  that  the 
proposed  distribution  financing 
arrangements  will  benefit  Accoimt 
VA-K  and  the  Contract  owners.  The 
contingent  deferred  sales  charge  is 
imposed  only  if  a  Contract  owner  makes 
a  full  or  partial  redemption  imder  the 
Contract,  or  in  some  instances  upon 
annuitization.  Therefore,  a  contingent 
deferred  sales  charge  may  be  more 
advantageous  to  an  investor  than  a 
front-end  sales  charge  or  other  type  of 
charge  because  a  greater  amoimt  of  each 
purchase  payment  is  invested  on  behalf 
of  the  Contract  owner,  who  may  not  be 
subject  to  any  sales  load  if  the 
investment  is  retained  for  the  requisite 
period.  State  Mutual  will  maintain  at  its 
administrative  offices  and  make 
available  to  the  Commission  a 
memorandiun  setting  forth  the  basis  for 
the  conclusion  that  Qiere  is  a  reasonable 
likelihood  that  Account  VA-K's 
distribution  financing  arrangements 
might  benefit  Account  VA-K  and  the 
Contract  owners. 

5.  State  Mutual  represents  that 
Account  VA-K  will  only  invest  in 
management  investment  companies 
which  undertake,  in  the  event  such 
company  adopts  a  plan  under  Rule  12b- 
1  to  finance  distribution  expenses,  to 
have  a  Board  of  Trustees  (or  Directors), 

a  majority  of  whom  are  not  interested 
persons  of  such  investment  company, 
formulate  and  approve  any  such  plan 
under  Rule  12b-l.b 

Applicants'  Conclusion 

Applicants  request  exemptions  from 
sections  26(a)(2)(C)  and  27(c)(2)  to  the 
extent  necessary  to  permit  them  to 
deduct  on  a  daily  basis  a  charge  equal 
to  1.25%  armually  of  the  assets  of 
Account  VA-K  for  the  assumption  of 
mortality  and  expense  risks  described 
herein.  For  the  reasons  set  forth  above, 
Applicants  believe  that  the  exemptions 
requested  are  necessary  and  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act. 

For  the  Commission,  by  the  Divisicm  of 
Investment  Management,  imder  delegated 
authority. 

Margaret  H.  McParland, 
Deputy  Secretary. 
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State  Mutual  Ufa  Aaauranca  Company 
of  Amarf  ca  at  al. 

December  9, 1993. 

AGENCY:  Securities  and  Exchange 

Commission  (the  "SEC"  or 

"Commission"). 

ACTION:  Notice  of  application  for 

exemptions  imder  the  Investment 

Company  Act  of  1940  (the  "1940  Act"). 

APPUCANT8:  State  Mutxial  Life 
Assurance  Company  of  America  ("State 
Mutual").  Allmerica  Select  Separate 
Account  (the  "Separate  Account"),  and 
Allmerica  Investments,  Inc. 
RELEVANT  1940  ACT  SECTION:  Order 
requested  under  section  6(c)  from 
sections  26(a)(2)(C)  and  27(c)(2). 
SUMMARY  OF  APPDCATION:  Applicants 
seek  an  order  to  permit  State  Mutual  to 
deduct  a  mortality  and  expense  risk 
charge  from  the  assets  of  tne  Separtile 
Account,  which  funds  certain  group  and 
individual  combinaticm  fixed/variable 
annuity  contracts. 

FIUNQ  DATE:  The  application  was  filed 
on  October  29, 1993. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  the  Applicants 
with  a  copy  of  the  request,  personally  or 
by  mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
January  3, 1994,  and  snould  be 
accompanied  by  proof  of  service  on  the 
Applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street.  NW.,  Washington,  DC  20549. 
State  Mutual,  do  Joseph  W. 
MacDoiigall.  Jr.,  440  Lincoln  Street, 
Worcester,  Massachusetts  01653. 
FOR  FURTHER  INFORMATION  CONTACT: 
C.  Christopher  Sprague.  Senior  Staff 
Attorney,  at  (202)  504-2802,  or  Michael 
V.  Wible.  Special  Counsel,  at  (202)  272- 
2026,  Office  of  Insurance  Products, 
Division  of  Investment  Management. 
SUPPt^MENTARY  »IFORMATK>N:  The 
following  is  a  summary  of  the 
application.  The  complete  appUcation  is 
available  for  a  fee  from  the  SEC's  Public 
Reference  Branch. 

Applicant't  Rqireseotationa 

1.  State  Mutual  is  a  mutual  Ula 
insurance  company  that  was 


incorporated  under  the  laws  of 
Massachusetts  in  1844.  State  Mutual  is 
authorized  to  conduct  business  as  an 
insurance  company  in  all  states  and  in 
the  District  of  Columbia,  Puerto  Rico, 
and  the  U.S.  Virgin  Islands.  State 
Mutual  is  the  depositor  and  sponsor  of 
the  Separate  Account. 

2.  The  Separata  Account  was 
authorized  by  State  Mutual's  board  of 
directors  on  August  20. 1991  pursuant 
to  Massachusetts  law,  and  is  organized 
as  a  unit  investment  trust  under  the 
1940  Act  The  assets  of  the  Separate 
Account  are  the  property  of  State 
Mutual,  although  such  assets  are  held 
separately  from  State  Mutual's  other 
assets  and  are  not  chargeable  with 
liabilities  incurred  in  any  other  business 
operation  of  State  Mutual,  except  to  the 
extent  that  such  assets  exceed  the 
reserves  and  other  liabilities  of  the 
Separate  Account.  The  income,  gains, 
and  losses  of  each  subaccount  of  the 
Separate  Account  (a  "Subaccount")  will 
be  credited  to  or  charged  against  such 
Subaccount  without  regard  to  any 
income,  gains,  or  losses  arising  out  of 
any  other  Subaccount. 

3.  The  Separate  Account  presently 
consists  of  five  Subaccounts,  although 
other  Subaccounts  may  be  added  in  the 
futxire.  The  Subaccounts  will  invest  in 
the  following  portfolios  of  Allmerica 
Investment  Trust  (the  'Trust"),  a 
diversified,  open-end  management 
investment  company:  Select  Aggressive 
Growth  Fimd,  Select  Growth  Fund. 
Select  Growth  and  Income  Fund,  Select 
Income  Fund,  and  Money  Market  Fund. 
Allmerica  Investment  Management 
Company.  Inc.  serves  as  the  investment 
manager  to  the  Trust. 

4.  Allmerica  Investments,  Inc.,  a 
registered  broker/dealer,  is  the  principal 
underwriter  for  the  group  and 
individual  combination  fixed/variable 
aimuity  contracts  (the  "Contracts"). 
Allmerica  Investments,  Inc.  is  an 
indirect,  wholly-owned  subsidiary  of 
State  Mutual. 

5.  The  Contracts  may  be  issued  to 
retirement  plans  that  qualify  for  special 
federal  income  tax  treatment  undar 
section  401.  403,  408.  and  457  of  the 
Internal  Revenue  Code,  to  retirement 
plans  that  do  not  quahfy  for  such  tax 
treatment,  and  to  individuals.  The 
initial  purchase  payment  under  a 
Contract  must  be  at  least  $10,000  (or 
such  smaller  amount  as  meets  State 
Mutual's  then  current  minimum 
requirements)  and  any  subsequent 
payment  must  be  at  least  $50.  There  is 
no  Umitation  as  to  the  fi^juency  of 
purchase  paym«its.  Contract  owners 
may  invest  in  any  one  or  more  of  the 
Subaocounta.  and  also  ntay  invest  in  the 
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fixed  account,  which  is  part  of  State 
Mutual's  general  account. 

6.  Prior  to  the  annuity  commencement 
date.  State  Mutual  assesses  an  annual 
Contract  Charge  equal  to  $30.  The 
Contract  Charge  will  be  deducted  at 
each  Contract  anniversary  and  at  full 
surrender  of  the  Contract.  State  Mutual 
does  not  expect  to  realize  a  profit  from 
this  charge,  and  guarantees  that  the 
amount  of  the  charge  will  not  increase. 

7.  For  furnishing  certain 
administrative  and  clerical  services  to 
the  Separate  Account,  State  Mutual 
makes  a  daily  charge  equal  on  an  aiuiual 
basis  to  0.15%  of  the  current  value  of 
the  Subaccounts.  State  Mutual  does  not 
expect  to  make  a  profit  from  this  charge, 
and  guarantees  that  the  level  of  the 
charge  will  not  increase. 

8.  Prior  to  the  annuity  commencement 
date,  amounts  held  under  the  Contracts 
may  be  transferred  among  the 
Subaccounts  and  State  Mutual's  general 
account.  Currently,  the  first  twelve 
transfers  in  a  Contract  year  may  be  made 
without  charge.  For  the  thirteenth  and 
each  subsequent  transfer  in  a  Contract 
year,  there  is  a  charge  of  $25.  State 
Mutual  reserves  the  right  to  limit  to  six 
the  total  number  of  transfers  and  the 
number  of  free  transfers  in  a  Contract 
year.  State  Mutual  makes  a  deduction 
for  state  and  municipal  premium  taxes, 
if  applicable. 

9.  No  front-end  sales  charge  is 
deducted  from  purchase  payments 
imder  the  Contracts,  although  a 
contingent  deferred  sales  charge  is 
imposed  for  any  contract  surrender, 
partial  redemption,  or  aimuitization 
imder  some  period  certain  options.  To 
determine  the  amount  of  the  contingent 
deferred  sales  charge,  the  Contract's 
accumulated  value  is  divided  into  three 
categories:  (a)  New  Purchase  Payments, 
which  are  defined  as  purchase 
payments  received  by  State  Mutual 
during  the  seven  years  prior  to  the  date 
of  full  surrender,  partial  redemption,  or 
annuitization;  (b)  Old  Purchase 
Payments,  which  are  purchase 
payments  other  than  New  Purchase 
Payments;  and  (c)  Earnings,  which  equal 
the  amount  of  accimiulated  value  in 
excess  of  all  purchase  payments  that 
have  not  been  previously  surrendered. 
Redemptions  will  be  deemed  to  be  made 
first  from  Old  Purchase  Payments,  then 
from  New  Purchase  Payments,  and  then 
bom  Earnings.  Old  Purchase  Payments 
and  Earnings  may  be  withdrawn  at  any 
time  without  the  imposition  of  a 
contingent  deferred  sales  chai^ge.  To 
calculate  the  sales  charge  appUcable  to 
New  Purchase  Payments,  all  amounts 
withdrawn  are  assiuned  to  be  deducted 
first  bora  the  earliest  New  Purchase 
Payment,  and  then  from  the  next  earliest 


New  Purchase  Payment  and  so  on,  until 
all  New  Purchase  Payments  have  been 
exhausted,  pursuant  to  the  FIFO  method 
of  accounting.  The  contingent  deferred 
sales  charge  is  6.5%  for  payments  that 
are  0-1  years  old.  6%  for  payments  that 
are  two  years  old,  and  declines  by  one 
percent  each  year  thereafter;  there  is  no 
charge  applied  to  payments  that  are 
more  than  7  years  old.  In  no  event  will 
the  contingent  deferred  sales  charges 
assessed  against  a  Contract  exceed  6.5% 
of  the  gross  new  Purchase  Payments.  In 
each  calendar  year.  State  Mutual  will 
f>ermit  withdrawal  of  a  portion  of 
Contract  value  (generally  equal  to  10% 
of  accumulated  value)  free  of  any 
contingent  deferred  sales  charge. 

10.  State  Mutual  acknowledges  that 
the  contingent  deferred  sales  charge 
may  not  be  sufficient  to  cover  all  sales 
expenses.  In  such  a  case,  the  costs  of 
distribution  will  be  paid  from  the  assets 
of  State  Mutual's  general  account, 
which  may  include  any  profit  derived 
fit)m  the  mortality  and  expense  risk 
charge. 

11.  State  Mutual  seeks  to  impose  a 
daily  mortality  and  expense  risk  charge 
equal  to  1.25%  annually  of  the  net  asset 
value  of  each  Subaccount  of  the 
Separate  Account.  State  Mutual 
estimates  that  0.80%  of  the  charge  is 
attributable  to  its  assumption  of 
mortality  risks  and  0.45%  is  attributable 
to  its  assumption  of  expense  risks.  The 
mortality  risk  arises  from  the  following 
guarantees  made  by  State  Mutual:  (a) 
That  it  will  make  aimuity  payments,  in 
accordance  with  annuity  rate  provisions 
established  wi*hin  the  Contract  at  the 
time  it  is  issued,  for  the  hfe  of  the 
annuitant  (or  in  accordance  with  the 
aimuity  option  selected),  no  matter  how 
long  the  aimuitant  or  other  payee  lives 
and  no  matter  how  long  all  annuitants 
as  a  class  live,  and  (b)  \ha\  the  annuitant 
death  benefit  may  exceed  the  value  of 
the  Contract.  The  expense  risk  arises 
because  of  State  Mutual's  guarantee  that 
the  charges  it  makes  will  never  exceed 
the  limits  described  in  the  Contracts. 
Applicants  represent  that  the  level  of 
the  mortality  and  expense  risk  charge  is 
guaranteed  and  will  not  increase.  If  the 
mortaUty  and  expense  risk  charge  is 
insufficient  to  cover  State  Mutual's 
mortality  costs  and  excess  exp>enses. 
State  Mutual  will  bear  the  loss.  If  the 
mortality  and  expense  risk  charge  is 
more  than  sufficient  to  cover  such 
mortality  costs  and  excess  expenses, 
State  Mutual  will  retain  the  balance  as 
profit.  Any  such  profit,  as  well  as  any 
other  profit  realized  by  State  Mutual 
and  held  in  its  general  account,  would 
be  used  for  any  proper  corporate 
purpose,  including  payment  of 
distribution  expenses. 


Applicants'  Legal  Analysis 

1.  Applicants  request  that  the 
Commission, -pursuant  to  section  6(c)  of 
the  1940  Act,  grant  exemptions  from  the 
provisions  described  below  to  the  extent 
necessary  to  permit  the  assessment  of 
the  daily  charge  for  mortality  and 
expense  risks.  Applicants  state  that  the 
requested  exemptions  are  appropriate  in 
the  public  interest  and  consistent  with 
the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act. 

2.  Section  26(a)(2)(C)  provides  that  no 
payment  to  the  depositor  of,  or  principal 
underwriter  for,  a  registered  unit 
investment  trust  shall  be  allowed  the 
trustee  or  custodian  as  an  expense 
except  compensation,  not  exceeding 
such  reasonable  amount  as  the 
Commission  may  prescribe,  for 
performing  bookkeeping  and  other 
administrative  duties  normally 
performed  by  the  trustee  or  custodian. 
Section  27(c)(2)  prohibits  a  registered 
investment  company  or  a  depositor  or 
underwriter  for  such  company  from 
selling  periodic  payment  plan 
certificates  unless  the  proceeds  of  all 
payments  on  such  certificates,  other 
than  sales  loads,  are  deposited  with  a 
trustee  or  custodian  having  the 
qualifications  prescribed  in  section 
26(a)(1),  and  are  held  by  such  trustee  or 
custodian  under  an  agreement 
containing  substantially  the  provisions 
required  by  section  26(a)(2)  and  26(a)(3) 
of  the  1940  Act.  Applicants  request  an 
exemptive  order  because  the  proposed 
mortality  and  expense  risk  charge  is  not 
a  bookkeeping  or  administrative  charge 
allowed  by  sections  26(a)(3)  and 
27(c)(2). 

3.  Applicants  represent  that  the 
mortality  and  expense  risk  charge  is 
within  the  range  of  industry  practice 
with  respect  to  comparable  annuity 
products.  This  representation  is  based 
upon  State  Mutual's  comparative  survey 
of  publicly  available  information  about 
similar  industry  products,  taking  into 
consideration  such  factors  as  current 
charge  levels,  the  existence  of  charge 
level  guarantees,  and  guanmteed 
annuity  rates.  State  Mutual  will 
maintain  at  its  administrative  offices 
and  make  available  to  the  Commission 

a  memorandum  setting  forth  in  detail 
the  products  analyzed  in  the  course  of. 
and  the  methodology  and  results  of,  its 
comparative  survey. 

4.  State  Mutual  has  concluded  that 
there  is  a  reasonable  likelihood  that  the 
proposed  distribution  financing 
arrangements  will  benefit  the  Operate 
Account  and  the  Contract  owners.  The 
contingent  deferred  sales  charge  is 
imposed  only  if  a  Contract  owner  makes 


65752 


Federal  Register  /  Vol.  58.  No.  240  /  Thursday.  December  16.  1M3  /  Notices 


a  full  or  partial  redempticm  under  the 
Contract,  or  in  some  instances  upon 
annuitization.  Therefore,  a  contingent 
deferred  sales  charge  may  be  more 
advantageous  to  an  investor  than  a 
front-end  sales  charge  or  other  type  of 
charge  because  a  greater  amount  of  each 
purdiase  payment  is  invested  in  behalf 
of  the  Ointract  owner,  who  may  not  be 
sub)ect  to  any  sales  load  if  the 
investment  is  retained  for  the  requisite 
period.  State  Mutual  will  maintain  at  its 
administrative  offices  and  make 
available  to  the  Commission  a 
memorandum  setting  forth  the  basis  for 
the  conclusion  that  the  Separate 
Account's  distribution  financing 
arrangements  might  benefit  the  Separate 
Account's  distribution  financing 
arrangements  might  benefit  the  Separate 
Account  and  the  Contract  owners. 

5.  State  Mutual  represents  that  the 
Separate  Account  will  only  invest  in 
management  investment  companies 
which  undertake,  in  the  event  such 
company  adopts  a  plan  under  Rule  13b- 
1  to  finance  distribution  expenses,  to 
have  a  Board  of  Trustees  (or  Directors), 
a  majority  of  whom  are  not  interested 
persons  of  such  investment  company, 
formulate  and  approve  any  such  plan 
under  Rule  12b-l. 

Applicants'  Conclunoo 

Applicants  request  exemptions  htym 
sections  26(a)(2MC)  and  27(c)(2)  to  the 
extent  necessary  to  permit  them  to 
deduct  on  a  daily  basis  a  charge  equal 
to  1.25%  annually  of  the  assets  of  the 
Separata  Account  for  the  assumption  of 
mortality  and  expense  risks  described 
herein.  For  the  reasons  set  forth  above, 
Apphcants  believe  that  the  exemptions 
requested  are  necessary  and  appropriate 
in  the  public  interest  and  consistent 
with  the  prelection  of  investors  and  the 
purposes  fairiy  intended  by  the  policy 
and  provisions  of  the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
autbority. 

Marguvt  H.  McFariand. 
Deputy  Secretary. 

(FR  Doc  93-30626  Filed  12-15-93: 8:45  ainj 
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Voyageur  Tax  Free  Funds,  Inc^  at  al.; 
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ACnON:  Notice  of  application  lor 
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APPUCANT8:  Voyageur  Tax  Free  Funds. 
Inc.  Voyageur  Intermediate  Tax  Free 
Funds.  Lnc.  Voyageur  Insured  Funds. 
Inc..  Voyageur  Funds,  Inc.  Voyageur 
Mutual  Funds,  Inc.  Voyageur  Mutual 
Funds  Q.  Inc.  Voyageur  Mutual  Funds 
III,  Inc.  Voyageur  Mutual  Funds  IV. 
Inc.  and  Voyageur  Investment  Trust,  on 
behalf  of  themselves  and  future 
investment  companies  for  which  the 
Adviser  (as  defined  below),  or  any 
person  controlled  by  or  under  common 
control  with  the  Adviser,  may  serve  as 
investment  adviser,  or  for  which  the 
Distributor  (as  defined  below),  or  any 
person  controlled  by  or  under  common 
control  with  the  Distributor,  may  serve 
as  distributor,  and  which  offer  shares  on 
a  basis  which  is  identical  in  all  material 
respects  to  the  arrangements  described 
in  the  application  (the  "Funds"): 
Voyageur  Fund  Managers.  lnc  (tlie 
"Adviser");  and  Voyageur  Fund 
Distributors.  Inc.  (the  "Distributor")., 
RELEVANT  ACT  SECTIONS:  Order  requested 
pursuant  to  section  6(c)  for  exemptions 
bom  sections  2(a)(32),  2(a)(35).  18(0(1). 
18(g),  18(i).  22(c).  and  22(d)  of  the  Act 
and  rule  22c-l  thereunder. 
SUmURY  OF  APPUCATION:  Applicants 
seek  an  order  to  permit  the  Funds  to 
issue  and  sell  multiple  classes  of  shares 
representing  interests  in  the  same 
portfolios  of  securities,  assess  a 
contingent  deferred  sales  charge 
("CDSC")  on  certain  redemptions,  and 
waive  the  CDSC  in  certain  instances. 
FILING  DATE:  The  application  was  filed 
on  October  22, 1993  and  amended  on 
December  3, 1993.  Counsel,  on  behalf  of 
applicants,  has  agreed  to  file  a  further 
amendment  during  the  notice  period  to 
make  certain  technical  changes.  This 
notice  reflects  the  changes  to  be  made 
to  the  application  by  such  further 
amendment. 

HEAmNQ  OR  NOmCATION  OF  HEARINQ:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SECs 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
maiL  Hearing  requests  should  be 
received  by  Uie  SEC  by  5:30  p.m.  on 
January  4, 1994,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  the 
date  of  a  hearing  may  request 
notification  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street  NW..  Washington.  DC  20540. 


Applicants.  90  South  Seventh  Street. 

Suite  4400,  Miimeapolis,  Minnesota 

55402. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  E.  Anderson.  Staff  Attorney,  at 

(202)  272-7027.  or  C.  David  Messman. 

Branch  Oiief.  at  (202)  272-3018 

(Division  of  Investment  Management, 

Office  of  Investment  Company 

Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 

appUcation.  The  complete  application  is 

available  for  a  fee  from  the  SECs  Public 

Reference  Branch. 

Applicants'  Representatioiis 

1.  The  Funds  are  open-end  diversified 
management  investment  companies. 
Each  Fund,  other  than  Voyageur 
Investment  Trust,  is  organized  as  a 
Minnesota  corporation.  Voyageur 
Investment  Trust  is  organized  as  a 
Massachusetts  business  trust.  Each 
Fund  is  organized  as  a  series  fund  and 
is  authorized  to  issue  its  shares  in  more 
than  one  series  representing  a  separate 
portfolio  of  assets  and  liabilities.  The 
Adviser  serves  as  the  investment  adviser 
of  eech  Fund.  The  Distributor  serves  as 
the  principal  underwriter  of  the  shares 
of  each  fund. 

2.  the  Funds,  other  than  Series  A  of 
Voyageur  Mutual  Funds  IV,  Inc., 
currently  offer  one  class  of  shares  at  net 
asset  value  plus  a  traditional  front-end 
sales  charge  in  cormection  with 
investments  of  up  to  $1  million.* 
Investments  of  $1  million  are  not 
subject  to  a  front-end  sales  charge,  but 
a  CDSC  is  deducted  in  certain  cases 
upon  redemption  of  the  Funds'  shares.^ 
Applicants  request  an  order  pursuant  to 
section  6(c)  for  exemptions  from 
sections  2(a)(32).  2(a)(35).  18(f)(1).  18(g), 
18(i),  22(c),  and  22(d)  of  the  Act  and 
rule  22c-l  thereunder  to  permit  the 
Funds  to  issue  and  sell  multiple  classes 
of  shares,  assess  a  CDSC  on  certain 
redemptions,  and  waive  the  CDSC  in 
certain  instances. 

3.  Under  applicants'  proposal,  the 
Funds  could  offer  shares  either,  (a) 
Subject  to  a  convmitional  front-end  sales 
load  (with  respect  to  investments  of  less 
than  $1  million)  or  subject  to  a  CDSC 
(with  respect  to  investments  of  $1 
million  or  more)  and  a  rule  12b-l 


I  CiuTeotly,  tha  only  aeri«s  of  Vo3ragenr  Mutual 
Funds  IV.  lac  ta  Vojt^tut  Money  Market  Fund.  th« 
•hare*  of  which  un  ofiared  aX  net  aMet  valiw 
without  the  imposition  of  any  frool-end  aalaa 
charge  or  CDSC 

>  Applicant*  impose  a  CDSC  pursuant  to  an 
exemptirt  ordar  of  the  SEC  Voy^Mtr  Tax  Fnu 
Funda,  loc,  M  al..  lavaatRwat  Conpaay  Act  R*lMa« 
No*.  19062  (Oct.  2a.  I»e2)  (notica)  and  19125  (Nov. 
24, 19S2)  (order).  The  CDSC  ofder  will  be 
superceded  by  the  order  requested  hereby  a*  to  each 
Find  thai  inplanaots  t  ndtl-ckas  strvdui*. 
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service  fee  at  an  annual  rate  of  up  to 
.25%  of  the  average  daily  net  assets 
("Class  A  shares");  i  (b)  subject  to  a 
CDSC  (which  apphcants  expect  will 
range  from  4%  on  red«nptians  made 
during  the  first  two  years  following 
purchase  to  1%  on  redempticms  made 
during  the  sixth  year  since  purchase),  a 
rule  12b-l  sorvice  fee  at  annual  rate  of 
up  to  .25%.  and  a  rule  12b-l 
distribution  fee  at  an  annual  rate  of  up 
to  .75%.  of  average  daily  net  assets 
("Class  B  shares");  (c)  subject  to  a  CDSC 
(which  applicants  expect  will  be  1%  on 
redemptions  made  during  the  first  two 
years  following  purchases),  a  rule  12b- 
1  service  fee  at  an  annual  rate  of  up  to 
.25%.  and  a  rule  12b-l  distribution  fee 
at  an  annual  rate  of  up  to  .75%.  of 
average  daily  net  asssts  ("Class  C 
shares");  (d)  subject  to  a  front-end  sales 
load  (which  applicants  expect  will  be 
2%  or  fess  of  the  amount  invested),  a 
rule  12b-l  sovice  fee  at  annual  rate  of 
up  to  .25%.  and  a  rule  12b-l 
distribution  fee  at  an  annua)  rate  of  up 
to  .75%.  of  average  daily  net  assets 
("Class  D  shares");  (e)  without  a  front- 
end  sales  load  or  CDSC  but  sulked  to 
a  rule  12b-l  sorvice  fise  at  aimual  rate 
of  up  to  .25%  of  averaga  daily  net  assets, 
for  purchase  exclusively  by  investors 
meeting  such  ounimum  investment 
and/or  other  eligibility  requirements 
established  by  applicants  ("Class  Y 
shares");  and  (f)  without  any  sales  or 
service  charges  for  purchase  exchiavely 
by  the  Adviser,  the  Distributor,  certain 
agents  and  affiliates  of  the  Adviser  and 
Distributor,  and  officers,  directors,  and 
employees  of  such  entities  ("Class  Z 
shares"y.«  Applicants  also  seek 
authority  iar  Voyageur  Money  Market 
Fund  (a  series  (^  Voyageur  Mutual 
Funds  IV,  Inc.)  to  offer  its  shares  in  two 
or  more  classes  without  a  front-end 
sales  charge  or  CDSC  and  with 
variations  among  classes  only  in  12b-'l 
service  fees  and  or  distribution  fees  (if 
any)  and  certain  other  class-specific 
expenses,  as  discussed  below.  The 
Funds  also  may  establish  one  or  more 
additional  claraes  to  be  sold  with 
diffeceot  sales  load  and  service  and 
distribution  fise  structures,  as  described 
below. 

4.  The  CDSC  for  all  classes  of  shares 
will  be  imposed  on  the  lesser  of  the 


>  Existing  shane  of  the  Funds  would  be 
designated  Class  A  shares  upon  impUmentatioa  of 
the  multiple  distribution  proposaL 

••  Applicants  Intend  that  upon  the  initial  public 
offering  of  dase  Y  and/or  Clasa  Z  shares  of  •  Fond, 
shareholders  of  any  axialtaf  ciaaaes  of  soch  Fond 
who  would  qualify  for  iavaatmeni  in  CImi  Y  oe 
Class  Z  shares,  as  applicable,  would  have  such 
existing  classes  automatically  convert  into  aass  T 
or  CIms  Z  ahwet,  warp4ieabl«  en  the  besis  of  the 

'"*-*' TinTtnliw  nf  wrh  liiisiis  iif  iliiiiiii  iii 

the  time  of  convwskiik. 


aggregate  net  asset  vahie  of  the  shares 
being  redeemed  either  at  the  time  of 
purchase  or  redemption.  No  CDSC  will 
be  imposed  on  shares  acquired  through 
reinvestment  of  income  dividends  or 
capital  gains  distributions.  Upon  any 
request  for  redemption  (^  Class  A,  Class 
B,  or  Class  C  shares,  it  will  be  assumed 
that  shares  sab^  to  no  CDSC  will 
redeemed  first  in  the  order  purchased 
(however,  if  a  ^areholder  owns  Gass 
A,  Qass  B.  and  Class  C  shares,  then, 
absent  a  shar^iolder  choice  to  the 
ctmtrary.  Class  C  shares  not  subject  to  a 
CDSC  will  be  redeemed  in  full  prior  to 
any  redemption  of  Class  A  or  Class  B 
shares  not  subject  to  a  CDSC,  and 
thereafter  Class  B  shares  not  subject  to 
a  CDSC  will  be  redeemed  in  full  prior 
to  any  redemprtion  of  Class  A  shares  not 
subject  to  a  CDSC).  ft  is  expected  that 
the  CDSC  schedule  of  the  Funds  will 
vary  depending  in  part  on  the  front-end 
sales  load  (if  any)  appficable  to  the 
shares  and  the  compensation  paid  to  a 
dealer  for  selling  shares  of  the  Fund. 
Any  variation  in  the  CDSC  schedules 
will  be  set  forth  in  the  applicable 
prospectus. 

5.  Applicants  request  the  ability  to 
waive  or  reduce  the  CDSC  in  the 
following  instances:  (a)  Involuntary 
redemptions  effected  pursuant  to  a 
Fund's  right  to  liquidate  shareholder 
accounts  having  an  aggregate  net  asset 
value  of  less  than  the  minimum  account 
balance  set  forth  in  the  Fund's  then- 
current  prospectus:  (b)  the  death  or 
disabihty  of  a  Fund  shareholder  within 
the  meaning  of  section  72(m)(7)  of  the 
Intranal  Revenue  Code,  as  amended; 
and  (c)  in  connection  with  purchases  of 
Class  A  shares  funded  by  the  proceeds 
fixnn  the  redemption  of  shares  of  any 
unrelated  investment  company  that 
charges  a  froot-end  sales  load,  provided 
that  there  was  no  deferred  sales  loed. 
fee,  or  other  charge  imposed  in 
connection  with  such  redemp}tion.  In 
order  to  obtain  the  waiver  in  category 
(c),  the  purchase  of  Class  A  shares  must 
be  made  within  60  days  following  the 
redemption.  The  Distributor  also  must 
take  such  steps  as  may  be  necessary  to 
determine  that  the  purchaser  has  not 
paid  a  deferred  sales  load,  fee,  or  other 
charge  in  connection  with  such 
redemption,  including,  vrithout 
limitation,  requiring  the  purchaser  to 
provide  a  written  representatioa  that  no 
deferred  sales  load.  fee.  (v  other  charge 
was  imposed  in  connection  with  such 
redemption  and.  in  additioa.  either 
requiring  the  purdiaser  to  provide  an 
activity  statement  that  supports  the 
purchaser's  representation  or  reviewing 
a  copy  of  the  current  prospectiis  of  the 
uiuelated  investment  company  and 


determining  that  such  company  does 
not  impose  a  deferred  sales  load,  fee,  or 
other  diarge  in  conn^ion  with  the 
redemption  of  shares. 

6.  Applicants  intend  to  provide  a  one 
time  credit  for  any  CDSC  paid  upon 
redemption,  the  proceeds  of  wfaicb  are 
reinvested  in  the  same  class  trf  shares  of 
a  Fund  within  90  days  of  redemption. 
The  Distributor  will  provide  this  credit 
from  its  own  assets. 

7.  Class  B  shares  of  a  Fund  held  for 
a  specified  number  of  years  will 
automatically  convert  to  Class  A  shares 
of  such  Fund  st  the  relative  net  asset 
vahies  of  each  of  the  classes.  For 
purposes  of  cakrulating  the  holding 
period,  Class  B  shares  will  be  deemed 
to  have  been  issued  on  the  sooner  of:  (a) 
The  date  on  wrhich  the  issuance  of  Qass 
B  shares  occurred;  or  (b)  for  Class  B 
shares  obtained  through  an  exchange,  or 
a  series  of  exdianges,  the  date  on  which 
the  issuance  of  the  original  Class  B 
shares  occurred. 

8.  A  given  class  of  shares  vrill  be 
exchangeable  only  for  shares  of  the 
corresponding  class  of  other  Funds.  The 
exchange  privilege  will  be  subject  to  the 
eligibihty  criteria  applicable  to  the  class 
of  shares  of  the  Fund  into  which  the 
shareholder  wishes  to  exchange. 
Apphcants  will  only  permit  exchanges 
into  shares  of  money  market  fuiMls 
having  rule  1^>-1  plans,  if,  either  the 
time  period  during  which  the  shares  of 
the  money  market  funds  are  held  is 
included  with  the  time  period  during 
which  the  exchanged  shares  were  held 
in  the  cafcuiation  of  the  CDSC,  or  such 
time  period  is  not  included  but  the 
amount  of  the  CDSC  is  reduced  by  the 
amount  of  any  rule  12b-l  payments 
made  by  the  money  market  funds  with 
respect  to  those  shares.  Applicants  will 
comply  with  rule  lla-3  as  to  all 
exchanges. 

9.  Class  A,  Class  B.  Class  C  Class  D. 
Class  Y,  Class  Z  and  additional  classes 
of  shares  created  in  the  future  will  each 
represent  interests  in  the  same  pOTtfblio 
of  investments,  and  will  be  identical  in 
all  respects  except:  (a)  Each  class  of 
shares  wonld  have  a  di^rent 
designation;  (b)  each  class  of  shares 
mi^  be  sold  under  diffoent  sales 
arrangements  (e.g.,  subject  to  a  front-end 
sales  load,  subject  to  a  CDSC,  subject  to 
a  combination  of  a  front-end  sales  load 
and  a  CDSC,  or  at  net  asset  value);  (c) 
each  dass  may  bear  any  rule  12b-l  plan 
payments  related  to  that  class  (and  any 
otho-  costs  related  to  obtaining 
sharehold^^  ap|»oval  of  the  rule  12b-1 
plan  for  that  dass  or  an  amendment  to 
its  rule  12b-l  plan);  (d)  eech  class  of 
shares  may  bear  expenses  determined 
by  the  board  of  directors  to  be  allocated 
to  that  dass  ("Cfess  Expenses'^,  as 
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desdribed  in  the  following  paragraph;  (e) 
only  shareholders  of  the  affected  classes 
would  be  entitled  to  vote  on  matters 
pertaining  to  the  rule  12b-l  plan 
relating  to  their  respective  class  of 
shares  in  accordance  with  the 
procedures  set  forth  in  rule  12b-l:  (f) 
each  class  of  shares  would  have 
different  exchange  privileges;  and  (g) 
classes  that  impose  a  rule  12b-l  fee  may 
convert  into  another  class. 

10.  Class  Expenses  may  include  the 
following:  (a)  Transfer  agency  fees  as 
identified  by  the  transfer  agent  as  being 
attributable  to  a  sped  Be  class;  (b) 
printing  and  postage  expenses  related  to 
preparing  and  distributing  materials 
such  as  shareholder  reports, 
prospectuses  and  proxies  to  current 
shareholders;  (c)  Blue  Sky  registration 
fees  incurred  by  a  class  of  shares;  (d) 
SEC  registration  fees  incurred  by  a  class 
of  shares;  (e)  the  expenses  of 
administrative  personnel  and  services  as 
required  to  support  the  shareholders  of 
a  specific  class;  (f)  litigation  or  other 
legal  expenses  relating  solely  to  one 
class  of  shares;  (g)  directors'  or  trustees' 
fees  incurred  as  a  result  of  issues 
relating  to  one  class  of  shares;  and  (h) 
other  expenses  that  are  subsequently 
identified  and  determined  to  be 
properly  allocated  to  one  class  of  shares 
which  shall  be  approved  by  the  SEC 
pursuant  to  an  amended  order. 

Applicants'  Legal  Analysis 

1.  Applicants  request  an  order 
exempting  them  from  the  provisions  of 
sections  18(f)(1),  18(g),  and  18(i)  of  the 
Act  to  the  extent  that  the  proposed 
issuance  and  sale  of  various  classes  of 
shares  representing  interests  in  the  same 
Fund  might  be  deemed:  (a)  To  result  in 

a  "senior  security"  within  the  meaning 
of  section  18(g);  (b)  prohibited  by 
section  18(0(1);  and  (c)  to  violate  the 
equal  voting  provisions  of  section  18(i). 

2.  Applicants  believe  that  the 
proposed  multi-class  arrangement  will 
better  enable  the  Funds  to  meet  the 
competitive  demands  of  today's 
financial  services  industry.  Under  the 
multi-class  arrangement,  an  investor 
will  be  able  to  choose  the  method  of 
purchasing  shares  that  is  most  beneficial 
given  the  amount  of  his  or  her  purchase, 
the  length  of  time  the  investor  expects 
to  hold  his  or  her  shares,  and  other 
relevant  circumstances.  The  proposed 
arrangement  would  permit  the  Funds  to 
facilitate  both  the  distribution  of  their 
securities  and  provide  investors  with  a 
broader  choice  as  to  the  method  of 
purchasing  shares  without  assuming 
excessive  accounting  and  bookkeeping 
costs  or  unnecessary  investment  risks. 

.3.  The  proposed  allocation  of 
expenses  and  voting  rights  relating  to 


the  rule  I2l>-1  plans  in  the  manner 
described  is  equitable  and  would  not 
discriminate  against  any  group  of 
shareholders.  In  addition,  such 
arrangements  should  not  give  rise  to  any 
conflicts  of  interest  because  the  rights 
and  privileges  of  each  class  of  shares  are 
substantially  identical. 

4.  Applicants  believe  that  the 
proposed  multi-class  arrangement  does 
not  present  the  concerns  that  section  18 
of  the  Act  was  designed  to  address.  The 
multi-class  arrangement  will  not 
increase  the  speculative  character  of  the 
shares  of  the  Fund.  The  multi-class 
arrangement  does  not  involve 
borrowing,  nor  will  it  affect  the  Funds' 
existing  assets  or  reserves,  and  does  not 
involve  a  complex  capital  structure. 
Nothing  in  the  multi-class  arrangement 
suggests  that  it  will  facilitate  control  by 
holders  of  any  class  of  shares. 

5.  Applicants  submit  that  the 
raquested  exemption  to  permit  the' 
Fimds  to  implement  the  proposed 
CDSCs  is  appropriate  in  the  public 
interest,  consistent  with  the  protection 
of  investors,  and  consistent  with  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act.  The  proposed 
CDSC  arrangements  will  provide 
shareholders  the  option  of  having  their 
full  payment  invested  for  them  at  the 
time  of  their  purchase  of  shares  of  the 
Funds  with  no  deduction  of  an  initial 
sales  charge. 

Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  conditions: 

1.  Each  class  of  shares  will  represent 
interests  in  the  same  portfoHo  of 
investments  of  a  Fund  and  be  identical 
in  all  respects,  except  as  set  forth  below. 
The  only  differences  among  various 
classes  of  shares  of  the  same  Fund  will 
relate  solely  to:  (a)  The  designation  of 
each  class  of  shares  of  the  Fund;  (b)  the 
impact  of  the  respective  sales  charge,  if 
any,  for  each  class  of  shares  (e.g..  Class 
A  shares  would  be  subject  to  a  front-end 
sales  load  or  CDSC  depending  on  the 
amount  of  investment),  Class  B  and 
Class  C  shares  would  be  subject  to  a 
CDSC.  Class  D  would  be  subject  to  a 
front-end  sales  load,  and  Class  Y  and 
Class  Z  would  not  be  subject  to  a  front- 
end  sales  load  or  CDSC);  (c)  expenses 
assessed  to  a  class  as  a  resuit  of  a  rule 
12b-l  plan  providing  for  a  service  and/ 
or  distribution  fee  (e.g..  Class  A  and 
Class  Y  snares  would  pay  a  service  fee. 
Class  B,  Class  C,  and  Class  D  shares 
would  pay  a  service  fee  and  a 
distribution  fee,  and  Class  Z  shares 
would  not  pay  a  service  fee  or  a 
distribution  fee);  (d)  Class  Expenses, 
which  will  be  limited  to:  (i)  Transfer 


agency  fees  as  identified  by  the  transfer 
agent  as  being  attributable  to  a  specific 
class;  (ii)  printing  and  postage  expenses 
related  to  preparing  and  distributing 
materials  such  as  shareholder  reports, 
prospectuses  and  proxies  to  current 
shareholders;  (iii)  Blue  Sky  registration 
fees  incurred  by  a  class  of  shares;  (iv) 
SEC  reeistration  fees  incurred  by  a  class 
of  shartis;  (v)  the  expenses  of 
administrative  personnel  and  services  as 
required  to  support  the  shareholders  of 
a  specific  class;  (vi)  litigation  or  other 
legal  expenses  relating  solely  to  one 
class  of  shares;  and  (vii)  directors'  fees 
incurred  as  a  result  of  issues  relating  to 
one  class  of  shares;  (e)  voting  rights  on 
matters  exclusively  affecting  one  class 
of  shares  (e.g.,  the  adoption, 
amendment,  or  termination  of  the  rule 
12b-l  plan)  in  accordance  with  the 
procedures  set  forth  in  rule  12b-l;  (f) 
the  different  exchange  privileges  of  the 
various  classes  of  shares  as  described  in 
the  prospectuses  (and  as  more  fully 
described  in  the  statements  of 
additional  information)  of  the  Funds; 
and  (g)  classes  that  impose  a  12b-l  fee 
may  convert  to  another  class.  Any 
additional  incremental  expenses  not 
specifically  identified  above  that  are 
subsequently  identified  and  determined 
to  be  properly  allocated  to  one  class  of 
shares  shall  not  be  so  allocated  until 
approved  by  the  SEC  pursuant  to  an 
amended  order. 

2.  The  directors  of  each  of  the  Funds, 
including  a  majority  of  the  independent 
directors,  shall  have  approved  the 
multi-class  arrangement,  prior  to  the 
implementation  hereof  by  a  particular 
Fund.  The  minutes  of  the  meetings  of 
directors  of  each  of  the  Fimds  regarding 
the  deliberations  of  the  directors  with 
respect  to  the  approvals  necessary  to 
implement  the  multi-class  arrangement 
will  reflect  in  detail  the  reasons  for 
determining  that  the  proposed  system  is 
in  the  best  interest  of  the  Fund  and  its 
shareholders. 

3.  The  initial  determination  of  the 
Class  Expenses,  if  any,  that  will  be 
allocated  to  a  particular  class  of  a  Fund 
and  any  subsequent  changes  thereto  will 
be  reviewed  and  approved  by  a  vote  of 
the  directors  of  the  affected  Fimd. 
including  a  majority  of  the  independent 
directors.  Any  person  authorized  to 
direct  the  allocation  and  disposition  of 
monies  paid  or  payable  by  a  Fund  to 
meet  class-specific  expenses  shall 
provide  to  the  directors,  and  the 
directors  shall  review,  at  least  quarterly, 
a  written  report  of  the  amounts  so 
expended  and  the  purpose  for  which  the 
expenditures  were  made. 

4.  On  an  ongoing  basis,  the  directors 
of  the  Funds,  pursuant  to  their  fiduciary 
re^^nsibilities  under  the  Act  and 
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otherwise,  will  monitor  each  Fund  for 
the  existence  of  any  material  conflicts 
among  the  interests  of  the  various 
classes  of  shares.  The  directors, 
inchiding  a  majority  of  the  independent 
directors,  shall  take  such  action  as  is 
reasonably  necessary  to  eliminate  any 
such  conflicts  that  may  develop.  The 
Adviser  and  the  Distributor  will  be 
responsible  for  reporting  any  potential 
or  existing  conflicts  to  the  directws.  If 
a  conflict  arises,  the  Adviser  and  the 
Distributor  at  their  own  cost  will 
remedy  such  conflict  up  to  and 
including  establishing  a  new  registered 
man^ement  investment  company. 

5.  'The  directors  of  the  Funos  will 
receive  quarterly  and  armual  statements 
concerning  distribution  and  shareholder 
servicing  expenditures  complying  with 
paragraph  (b)(3)(ii)  of  rule  12b-l,  as  it 
may  be  amended  from  time  to  time.  In 
the  statements,  only  expenditures 
properly  attributable  to  the  sale  or 
servicing  of  a  particular  class  of  shares 
will  be  used  to  justify  any  distribution 
or  servicing  fee  charged  to  that  class. 
Expenditures  not  related  to  the  sale  or 
servicing  of  a  particiiiar  class  will  not  be 

!)resented  to  the  directors  to  justify  any 
ee  attributable  to  that  class.  The 
statements,  including  the  allocations 
upon  which  they  are  based,  will  be 
subject  to  the  review  and  approval  of 
the  independent  directors  in  the 
exercise  of  their  fiduciary  duties. 

6.  Divideads  paid  by  a  Fund  with 
respect  to  each  class  of  shares,  to  the 
extent  any  dividends  are  ftaid,  will  be 
calculated  in  the  same  manner,  at  the 
same  time,  on  the  same  day.  and  %vill  be 
in  the  same  amount,  except  that  fee 
payments  made  under  the  rule  12b-l 
plan  relating  to  a  particular  class  will  be 
by  each  such  class  and  except  that  any 
Class  Expenses  will  be  borne  by  the 
applicable  class  of  shares. 

7.  The  methodology  and  procedures 
for  calculating  the  net  asset  value  and 
dividends/distributions  of  the  various 
classes  and  the  proper  allocation  of 
income  and  expenses  among  the  classes 
has  been  reviewed  by  an  expert  (the 
"Expert").  The  Expert  has  rendered  a 
report,  which  has  been  provided  to  the 
staff  of  the  SEC.  stating  that  such 
methodology  and  pnx^iues  are 
adequate  to  ensure  that  such 
calculations  and  allocations  will  be 
made  in  an  appropriate  maimer.  On  an 
ongoing  basis,  the  Expert,  or  an 
appropriate  substitute  Expert,  will 
mom'tor  the  maimer  in  which  the 
calculations  and  allocations  are  being 
made  and  based  upon  such  review,  will 
render  at  least  aniuially  a  report  to  the 
Fund  that  the  calculations  and 
allocations  are  being  made  properly. 
The  reports  of  the  Expert  shall  be  ued 


as  part  of  the  periodic  reports  filed  with 
the  SEC  pursuant  to  sections  30(a)  and 
30(b)(1)  of  the  AcL  The  wori;  papers  of 
the  Experts  with  respect  to  such  reports. 
following  request  by  the  Funds  which 
the  Funds  agree  to  make,  will  be 
available  for  inspection  by  the  SEC  staff 
upon  the  written  request  for  such  work 
papers  by  a  senior  member  of  the  SEC's 
Division  of  Investment  Management  or 
of  a  Regional  Office  of  the  SEC,  limited 
to  the  Director,  an  Associate  Director, 
the  Chief  Accountant,  the  Chief 
Financial  Analyst,  an  Assistant  Director, 
and  any  RegioF)al  Administrators  or 
Associate  and  Assistant  Administrators. 
The  initial  report  of  the  Expert  is  a 
"report  on  policies  and  procedures 
placed  in  operation"  and  the  ongcnng 
reports  will  be  "reports  on  policies  and 
procedures  placed  m  operation  and  tests 
of  operating  effectiveness"  as  defined 
and  described  in  SAS  No.  70  of  the 
AICPA,  as  it  may  be  amended  from  time 
to  time,  or  in  similar  auditing  standards 
as  may  be  adopted  by  the  AICPA  from 
time  to  time. 

8.  Applicants  have  adequate  facilities 
in  place  to  ensure  implementation  of  the 
methodology  and  procedures  for 
calculating  the  net  asset  value  and 
dividends/distributions  among  the 
various  classes  of  shares  and  the  proper 
allocation  of  income  and  expenses 
among  such  classes  of  shares  and  this 
representation  has  been  concurred  with 
by  the  Expert  in  its  initial  report 
referred  to  in  condition  7  above  and  will 
be  concurred  with  by  the  Expert,  or 
appropriate  substitute  Expert,  on  an 
ongoing  basis  at  least  armually  in  the 
ongoing  reports  referred  to  in  condition 
7  above.  The  appUcants  agree  to  take 
immediate  corrective  action  if  the 
Expert,  or  appropriate  substitute  Expert, 
does  not  so  concur  in  the  ongoing 
reports. 

g.  The  prospectuses  of  the  Funds  will 
include  a  statement  to  the  effect  that  a 
salesperson  and  any  other  person 
entitled  to  receive  compensation  for 
selling  or  servicing  Fund  shares  may 
receive  different  levels  of  compensation 
for  selling  one  particular  class  cf  shares 
over  another  in  a  Fund. 

10.  The  Distributor  will  adopt 
compliance  standards  as  to  vrhen  shares 
of  a  particular  class  may  appropriately 
be  sold  to  particular  investors. 
Applicants  will  require  all  persons 
selling  shares  of  the  Funds  to  agree  to 
confonn  to  these  standards. 

11.  The  conditifms  pursuant  to  wdiich 
the  exemptive  order  is  granted  and  the 
duties  and  reqKBsibihties  of  the 
directors  of  die  Funds  with  respect  to 
the  multi-class  arruigement  will  be  set 
forth  in  guidelines  whicfa  will  be 
furnished  to  the  dirsctors. 


12.  Each  Fund  prospectus  (regardless 
of  whether  all  dasses  of  shares  of  such 
Fund  are  (tffered  through  such 
prospectus)  will  disclose  the  respective 
expenses,  performance  data, 
distribution  arrangements,  services, 
fees,  sales  loeds,  <feferred  sales  loads, 
exchange  privileges,  aiud  conversion 
features  applicabfe  to  each  class  of 
shares.  The  shareholder  reports  will 
contain,  in  the  statement  of  assets  and 
liabilities  and  statement  of  operations, 
information  related  to  the  Fund  as  a 
whole  generally  and  not  on  a  per  class 
basis.  Each  Fimd's  per  share  data, 
however,  will  be  prepared  on  a  per  class 
basis  with  respect  to  all  classes  of  shares 
of  such  Fund.  To  the  extent  any 
advertisemem  or  sales  literature 
describes  the  expensefi  or  periormance 
data  applicable  to  any  class  of  shares,  it 
will  disclose  the  expenses  and/or 
performance  data  applicabfe  to  all 
classes.  The  information  provided  by 
applicants  for  publication  in  any 
newspaper  or  similar  listii^  of  the 
Funds'  net  asset  values  and  public 
offering  prices  will  separate^  present 
each  class  of  shares. 

13.  Applicants  acknowledge  that  the 
grant  of  the  exemptive  order  requested 
by  this  application  will  not  imply  SEC 
approval,  authorization,  or  acquiescence 
in  any  particular  level  of  payments  that 
the  Funds  may  make  pursuant  to  rule 
12b-l  distribution  plans  or  shareholder 
services  plans  in  reliance  on  the 
exemptive  order. 

14.  Any  class  of  shares  with  a 
ccmversion  feature  ("Purchase  Class") 
will  convert  into  another  class  ('Target 
Class")  of  shares  on  the  basis  of  the 
relative  net  asset  values  of  the  two 
classes,  without  the  imposition  of  any 
sales  load,  fee,  or  other  charge.  After 
conversion,  the  converted  shares  will  be 
subject  to  an  asset-based  sales  charge 
and/or  service  fee  (as  those  terms  are 
defined  in  Article  m,  section  26  of  the 
NASD's  Rules  of  Fair  Practice),  if  any, 
that  in  the  aggregate  are  lower  than  the 
asset-based  sales  charge  and  service  fee 
to  which  they  were  subject  prior  to  the 
conversion. 

15.  If  a  Fund  implements  any 
amendment  to  its  rule  12b-l  plan  (or,  if 
presented  to  shareholders,  adopts  or 
implements  any  amendment  of  a  non- 
rule  12b-l  sharrfiolder  services  plan) 
that  would  increase  materially  the 
amount  that  may  be  borne  by  the  Target 
Class  shares  under  the  plan,  existing 
Purchase  Class  shares  will  stop 
converting  into  Target  Qass  shares 
unlew  the  Ptucbase  Qass  shareholders, 
voting  sepantely  as  a  dass,  approve  the 
proposal.  The  d^ectors  shall  take  such  ' 
action  as  is  necessary  to  ensure  that 
existing  Purchase  Qass  shares  are 
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exchanged  or  converted  into  a  new  class 
of  shares  ("New  Target  Class"),  identical 
in  all  material  respects  to  the  Target 
Class  as  it  existed  prior  to 
implementation  of  the  proposal,  no  later 
than  such  shares  previously  were 
scheduled  to  convert  into  Target  Class 
shares.  If  deemed  advisable  by  the 
directors  to  implement  the  foregoing, 
such  action  may  include  the  exchange 
of  all  existing  Purchase  Class  shares  for 
a  new  class  ("New  Purchase  Class"), 
identical  to  existing  Purchase  Class 
shares  in  all  material  respects  except 
that  New  Purchase  Class  shares  will 
convert  into  New  Target  Class  shares. 
New  Target  Class  or  New  Purchase  Class 
may  be  formed  without  further 
exemptive  relief.  Exchanges  or 
conversions  described  in  this  condition 
shall  be  effected  in  any  manner  that  the 
Directors  reasonably  believe  will  not  be 
subject  to  federal  taxation.  In 
accordance  with  condition  4.  any 
additional  cost  associated  with  the 
creation,  exchange,  or  conversion  of 
New  Target  Class  or  New  Purchase  Class 
shall  be  borne  solely  by  the  Adviser  and 
the  Distributor.  Purchase  Class  shares 
sold  after  the  implementation  of  the 
proposal  may  convert  into  Target  Class 
shafes  subject  to  the  higher  maximum 
payment,  provided  that  the  material 
features  of  the  Target  Class  plan  and  the 
relationship  of  such  plan  to  the 
Purchase  Class  shares  are  disclosed  in 
an  effective  registration  statement. 

16.  Applicants  will  comply  with  the 
provisions  of  proposed  Rule  6c-10 
under  the  Act,  Investment  Company  Act 
Release  No.  16169  (Nov.  2, 1988),  as 
ciirrently  proposed  and  as  it  may  be 
reproposed,  adopted,  or  amended. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Depu  ty  Secretary. 

(FR  Doc.  93-30696  Filed  12-15-93:  8:45  am) 
MLLMQ  COM  WIO-OI-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
[CQO  93-084] 

Commercial  Fishing  Industry  Vessel 
Advisory  Committee;  Meeting 

agency:  Coast  Guard,  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Commercial  Fishing 
Industry  Vessel  Advisory  Committee 
(CFIVAC)  will  meet  to  discuss  various 
issues.  Agenda  items  include  training, 
licensing,  and  casualty  reporting 
requirements.  The  meeting  will  be  open 
to  the  pubUc. 


DATES:  The  meeting  will  be  held  January 
26  and  27, 1994,  from  8:30  a.m.  to  5 
p.m.  daily.  Written  material  should  be 
submitted  not  later  than  January  14, 
1994. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Long  Beach  Renaissance  Hotel,  111 
East  Ocean  Boulevard,  Long  Beach,  CA 
90802.  Written  material  should  be 
submitted  to  LCDR  Mark  Bobal, 
Executive  Director,  Commandant  (G- 
MVI-4),  U.S.  Coast  Guard,  2100  Second 
Street  SW.,  Washington,  DC  20593. 
FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  Mark  Bobal,  Executive  Director, 
Conunandant  (G-MVI-4).  U.S.  Coast 
Guard,  2100  Second  Street  SW., 
Washington.  DC  20593,  telephone  (202) 
267-2307. 

SUPPI.EMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  pursuant  to  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2  section  1  et  seq.  The  * 
agenda  will  include  discussion  of  the 
following  topics: 

(1)  Coast  Guard  plans  for  licensing  of 
Commercial  Fishing  Industry  Vessel 
operators; 

(2)  Training  required  under  46  CFR 
28.270  (Instruction,  drills,  and  safety 
orientation); 

(3)  Briefing  on  the  National  Pollution 
Funds  Center; 

(4)  Impact  of  the  Memorandum  of 
Understanding  (MOU)  between  the 
Coast  Guard  and  the  Occupational 
Safety  and  Health  Administration 
(OSHA); 

(5)  Review  of  Requirements  for 
Conunercial  Fishing  Industry  Vessels 
in  46  part  28; 

(6)  Review  of  Navigations  and  Vessel 
Inspection  Circular  (NVIC)  5-86,    j 
Voluntary  Standards  for  U.S. 
Uninspected  Commercial  Fishing 
Vessels; 

(7)  Issuance  of  Merchant  Mariner 
Ckxnunents  (MMD)  to  Fishing 
Industry  Vessel  personnel;  and 

(8)  Fishing  Industry  Vessel  casualty 
reporting  requirements. 

With  advance  notice,  and  at  the 
discretion  of  the  Chairman,  members  of 
the  public  may  present  oral  statements 
at  the  meeting.  Persons  wishing  to 
present  oral  statements  should  notify 
the  CFIVAC  Executive  Director  no  later 
than  the  day  before  the  meeting.  Written 
statements  or  material  may  be  submitted 
for  presentation  to  the  Committee  at  any 
time;  however,  to  ensure  distribution  to 
each  Committee  member,  20  copies  of 
the  written  material  should  be 
submitted  to  the  Executive  Director  no 
later  than  January  14, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  Mark  D.  Bobal,  Merchant  Vessel 


Inspection  and  Documentation  Division, 
Fishing  Vessel/Offshore  Activities 
Branch  (G-MVl-4),  room  1405,  U.S. 
Coast  Guard  Headquarters,  2100  Second 
Street,  SW.,  Washington,  DC  20593- 
0001.(202)267-2307. 

Dated:  December  8, 1993. 
ILC  Nortfi. 

Captain,  U.S.  Coast  Guard,  Acting  Chief, 
Office  of  Marine  Safety,  Security  and 
Environmental  Protection. 
[FR  Doc.  93-30714  Filed  12-15-93;  8:45  ami 

MUINQ  coot  4t10-14-M 


Federal  Highway  Administration 

Environmental  Impact  Statement  Los 
Angeles  County,  CA 

AGENCY:  Federal  Highway 
Administration  (FHWA),  IX)T. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  and  FRA  are 
issuing  this  notice  to  advise  the  public 
that  an  Enviroimiental  Impact  Statement 
(EIS)  will  be  prepared  for  a  proposed 
highway  improvement  and  railroad 
consolidation  project  in  Los  Angeles 
County,  California,  such  project  lieing 
known  as  the  Alameda  Corridor.  This  is 
a  reissuance  of  a  similar  notice  which 
was  published  in  the  Federal  Register 
(Vol.  56,  No.  4:  Monday,  January  7, 
1991)  and  is  now  being  reissued  for 
reasons  stated  in  the  supplementary 
information  described  below.  The 
Alameda  Corridor  project  has  completed 
environmental  documentation 
requirements  under  the  California 
Environmental  Quality  Act  (CEQA) 
effective  January  22, 1993.  and  therefore 
this  notice  reflects  the  intended 
preparation  of  an  environmental 
document  pursuant  to  the  National 
Environmental  PoUcy  Act  (NEPA)  only. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Gray.  Transportation  Engineer, 
Federal  Highway  Administration,  980 
9th  Street — suite  400,  Sacramento, 
California  95814-2724,  Telephone  (916) 
551-1310. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA  and  FRA,  in  cooperation  with 
the  California  Department  of 
Transportation  (Caltrans)  and  the 
Alameda  Corridor  Transportation 
Authority  (ACTA),  will  prepare  an 
Environmental  Impact  Statement  (EIS) 
on  a  proposed  multi-modal 
transportation  project  located  along  the 
approximately  18-mile  long  Alameda 
Corridor  in  Los  Angeles  County, 
CaUfomia.  The  fundamental  purpose  of 
the  project  is  to  provide  the 
improvements  necessary  to  consoUdate 
frei^t  rail  service  along  the  Alameda 
Corridor,  so  that  efficiency  of  goods 
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movemeiit  will  be  enhanced  and  delays 
to  automotive  traffic  will  be  reduced. 

The  Alameda  Corridor  project  has 
been  developing  over  the  past  12  years, 
begiiming  with  the  creation  in  1981  of 
the  Ports  Advisory  Committee  by  the 
Southern  California  Association  of 
Governments  (SCAG).  Various  planning 
activities  undertaken  by  that  committee 
eventually  led  to  the  formation  of  the 
Alameda  Corridor  Task  Force  in  1985, 
which  in  turn  led  to  the  creation  of  a 
joint  powers  organization  called  the 
Alameda  Corridor  Transportation 
Authority  (ACTA)  in  1989.  The  ACTA 
initiated  a  conceptual  engineering  effort 
in  1990,  in  order  to  more  fully  define 
the  project.  It  was  at  that  time  that  the 
first  Notice  of  Intent  was  issued. 

Subsequent  to  the  initiation  of  the 
conceptual  engineering  effort,  it  was 
decided  that  Federal  funding  sources 
which  had  been  identified  for 
apphcation  to  the  project  consisted  of 
amounts  earmarked  for  specific  grade 
separation  projects  along  the  corridor. 
These  projects  could  be  documented 
under  Categorical  Exclusions,  rather 
than  an  EIS.  The  ACTA  withdrew  from 
the  Federal  environmental  process  at 
this  point,  and  the  project  moved 
forward  under  CEQA. 

A  range  of  conceptual  engineering 
alternatives  were  developed  for 
evaluation  that  included  an  at-grade 
consolidated  trainway  and  a  depressed 
trainway,  each  of  which  was  coupled 
with  several  different  levels  of 
associated  roadway  improvements.  The 
project  location  was  defined  as  Alameda 
Street,  extending  from  downtown  Los 
Angeles  to  the  Ports  of  Los  Angeles  and 
Long  Beach.  An  alignment  variation  was 
considered  in  the  northern  portion  of 
the  corridor  that  would  have  routed  the 
.  project  outside  the  city  of  Vernon.  Two 
alternative  project  locations  were 
considered,  one  running  along  the  Los 
Angeles  River  and  a  second  which 
would  have  used  another  fi«iglit  rail 
line  to  the  east  of  Alameda  in  the 
general  vicinity  of  the  Los  Angeles 
River. 

As  a  result  of  the  CEQA  evaluation 
process,  which  used  a  range  of 
engineering  and  environmental  factors, 
the  alternative  project  locations  were 
dropped  from  further  consideration. 
Three  project  alignments  within  the 
Alameda  Corridor  were  developed 
further  and  subjected  to  detailed 
environmental  evaluation.  A  Draft 
Environmental  Impact  Report  (DEIR) 
was  issued  for  public  comment  in 
August  of  1992,  pursuant  to  CEQA.  The 
public  comment  process  included  six 
formal  public  hearing  sessions  which 
were  attended  by  9  total  of  163  persons. 
Testimony  was  taken  from  47 


individuals  and  35  letters  of  comment 
were  received  &t>m  a  variety  of  agencies 
and  individuals. 

A  Final  Environmental  Impact  Report 
(FEIR)  was  prepared  and  considered  by 
the  ACTA,  and  in  January  of  1993,  the 
ACTA  certified  the  FEIR  as  complete, 
adopted  a  locally  preferred  alternative 
for  implementation,  and  also  adopted 
Findings  &  Statement  of  Overriding 
Considerations  and  a  Mitigation 
Monitoring  Program,  all  actions 
required  by  CEQA.  The  locally  preferred 
alternative  would  construct  a  depressed 
trainway  along  Alameda  Street,  from 
northern  rail  connections  in  downtown 
Los  Angeles  southerly  to  State  Route  91. 
It  would  reconstruct  adjacent  roadways 
on  the  east  and  west  sides  of  Alameda 
Street  to  their  present  configuration, 
with  improvements  to  signalization  and 
other  transportation  systems 
management  (TSM)  types  of 
improvement.  From  Slate  Route  91 
southerly  to  the  Ports  of  Los  Angeles 
and  Long  Beach,  an  at-grade  trainway 
would  be  constructed,  and  Alameda 
Street  would  be  widened  to  six  lanes. 
The  locally  preferred  alternative  was 
considered  the  environmentally 
superior  alternative.  The  CEQA  Notice 
of  Determination  was  posted  on  January 
22, 1993. 

In  order  to  apply  for  additional 
Federal  funds,  it  was  decided  by  ACTA 
in  consultation  with  Caltrans  and 
FHWA  that  a  Federal  environmental 
docimient  should  be  prepared.  The 
Federal  Highway  Administration  and 
the  Federal  Railroad  Administration 
will  serve  as  joint  lead  agencies  under 
NEPA.  The  Federal  environmental 
docimient  will  be  an  EIS  and  it  will 
examine  the  alternatives  previously 
examined  in  the  DEIR  and  FEIR, 
recognizing  that  a  locally  preferred 
alternative  has  been  selected  for 
implementation.  The  FEIR  will  be  used 
to  the  maximum  extent  practicable  in 
preparing  the  EIS. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State  and  local 
agencies,  and  to  other  parties  who  are 
known  to  have  an  interest  in  the  project. 
A  formal  scoping  meeting  will  be  held 
on  Tuesday,  January  18, 1994,  at 
Bateman  Hall  in  the  City  of  Lynwood. 

Comments  or  questions  concerning 
this  proposed  action  should  be 
addressed  to  the  FHWA  at  the  address 
shown  above. 

Dated:  December  10, 1993. 
Mary  Gray, 

Tmnsportation  Engineer,  Sacramento, 
California. 

[FR  Doc.  93-30721  Filed  12-15-93;  8:45  am) 
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Environmental  Impact  Statement 
Orange  and  San  Diego  Counties,  CA 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Revised  notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
revised  Notice  to  advise  the  public  that 
an  Environmental  Impact  Statement  will 
be  prepared  for  a  proposed  highway 
project  in  southern  Orange  County  and 
northern  San  Diego  County,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Gray,  Transportation  Engineer, 
Federal  Highway  Administration,  980 
9th  Street— Suite  400.  Sacramento, 
California  95814-2724,  Telephone  (916) 
551-1310. 

SUPPt.EMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
California  Department  of  Transportation 
and  the  Foothill/Eastern  Transportation 
Corridor  Agency  (F/ETCA).  will  prepare 
an  Environmental  Impact  Statement 
(EIS)  on  a  proposal  to  locate  and 
construct  a  limited  access  transportation 
facility  with  six  lanes  and  a  median  of 
sufficient  width  for  high-occupancy 
vehicles  (HOV)  or  other  transit 
considerations.  Transportation 
improvements  are  needed  to  serve 
existing  and  planned  development. 

This  facility,  described  as  Route  241, 
will  be  an  extension  of  Foothill 
Transportation  Corridor  (FTC)  North. 
The  first  segment  of  the  FTC  is  currently 
in  operation  between  Portola  Parkway 
North  and  Portola  Parkway  South. 
Another  segment  is  under  construction 
between  Portola  Parkway  North  and 
Antonio  Paricway.  The  proposed  project 
will  begin  at  Oso  Parkway  and  extend 
in  a  southerly  direction  to  join  the  San 
Diego  Freeway,  1-5,  near  the  Orange 
County/San  Die^o  County  line. 

The  highway  is  proposed  as  a  toll 
facility  and  will  include  toll  collection 
facilities  on  the  mainline  and  on  some 
entry/exit  ramps.  The  toll  facilities  will 
be  removed  when  revenue  bonds  issued 
for  the  project  have  been  repaid. 
Alternatives  being  considered  for  the 
project  include,  but  are  not  limited  to: 
(1)  New  Highway  Alternative.  This 
involves  locating  and  constructing  six 
general  traffic  lanes  with  sufficient 
median  vsridth  for  high-occupancy 
vehicle  (HOV)  lanes/bus  lanes  or  transit. 
An  interchange  with  1-5  will  be 
included  in  this  alternative.  (2)  No 
Project.  This  alternative  is  essentially 
the  "no  build"  option.  Note:  As  required 
by  the  National  Environmental  Policy 
Act  (NEPA).  all  other  reasonable 
alternatives  will  be  considered. 

In  November  of  1985,  Orange  Coimty 
began  consultation  with  State  and  local 
agencies  for  the  southern  segment  of  the 


6S758 


Federal  Register  /  Vol.  58,  No.  240  /  Thursday.  December  16.  1993  /  Notices 


FTC  identified  as  beginning  just  south 
of  the  future  Oso  Parkway  interchange 
and  extending  southerly  to  a  connection 
with  the  San  Diego  Freeway  (1-5).  These 
consultations  identified  areas  of  special 
concern  along  the  proposed  route  which 
were  the  focus  of  locally  initiated 
environmental  studies.  FHWA  believes 
that  this  early  consultation  has  been 
extensive  and  consistent  v«rith  40  CFR 
1501.7.  However,  in  order  to  inform 
potentially  affected  agencies  and  the 
general  public  of  FHWA  involvement, 
one  agency  scoping  meeting  for  local, 
state  and  federal  agencies  and  two 
public  scoping  meetings  will  be  held. 
The  agency  scoping  meeting  will  be 
held  on  February  2. 1994  at  10  a.m.  at 
Michael  Brandman  Associates.  2530 
Redhill  Avenue.  Santa  Ana.  California 
92705.  Once  dates  and  locations  are 
established  for  the  public  scoping 
meetings,  appropriate  public 
notification  will  be  given.  Comments 
and  suggestions  are  invited  from  all 
interested  parties  to  ensiu«  that  the  full 
range  of  issues  related  to  this  proposed 
route  are  addressed,  and  all  significant 
issues  identified.  Question  and 
comments  concerning  this  proposed 
actioa.and  the  EIS  should  be  directed  to 
the  FJHIWA  at  the  address  provided 
previously  in  this  document 

(Catalog  of  Federal  Assistance  Program 
Number  20.205,  Highway  Research, 
Planning,  and  Constniction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  of 
Federal  Programs  and  activities  apply  to  this 
program.) 

Issued  on  December  10. 1993. 
Mary  E.  Gray. 

Transportation  Engineer.  Sacramento, 
Ckilifomia. 
IFR  Doc  93-30722  Filed  12-15-93;  8:45  ami 
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Intelligent  Vehide-Hlglmay  Society  of 
America;  Public  Meeting 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Intelligent  Vehicle- 
Highway  Society  of  America  (IVHS 
AMERICA)  will  hold  a  meeting  of  its 
Coordinating  Council  on  January  14  and 
IS.  1994.  The  session  is  expected  to 


focus-on:  (1)  Technical  Committee 
Annual  Reports;  (2)  Education, 
Information,  and  Outreach  Update;  (3) 
System  Architecture  Program  Update; 
(4)  IVHS  Standards  Update;  (5)  National 
Program  Plan  Update;  (6)  Report  of  the 
Membership  Committee;  (7)  Report  of 
the  Awards  Committee;  and  (8)  Update 
on  the  Annual  Meeting. 

rVHS  AMERICA  provides  a  forum  for 
national  discussion  and 
recommendations  on  IVHS  activities 
including  programs,  research  needs, 
strategic  planning,  standards, 
international  haison,  and  priorities.  The 
charter  for  the  utilization  of  IVHS 
AMERICA  establishes  this  organization 
as  an  advisory  committee  under  the 
Federal  Advisory  Committee  Act 
(FACA),  5  use  app.  2.  when  it  provides 
advice  or  recommendations  to  DOT 
officials  on  IVHS  pohdes  and  programs. 
(56  FR  9400,  March  6, 1991). 
DATES:  The  Coordinating  Council  of  ' 
rVHS  AMERICA  will  meet  on  January 
14, 1994,  from  8:30  a.m.  to  5  p.m.  e.t., 
and  on  January  15. 1994,  from  8:30  a.m. 
to  12  p.m.  e.t. 

ADDRESSES:  Washington  Sheraton,  2660 
Woodlev  Road,  NW.,  Washington,  DC 
20008.  (202)  32&-2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Susan  Uuffer,  FHWA,  HTV-1. 
Washington.  D.C.  20590.  (202)  366- 
0372.  office  houts  are  from  7:45  a.m.  to 
4:15  p.m..  e.t.  Monday  through  Friday, 
except  for  legal  Federal  holidays;  or  Mr. 
Daniel  Toohey.  IVHS  AMERICA.  400 
Virginia  Avenue,  SW.,  suite  800, 
Washington.  D.C.  20024.  (202)  484- 
4847. 

(23  U.S.C  315;  49  CFR  1.48) 

Issued  on-  December  7. 1993. 
Rodney  E.  Slater.  '' 

Federal  Midway  Administrator. 
IFR  Doc.  93-30605  Filed  12-15-93;  8:45  am] 
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Research  and  Special  Programs 
Administration 

Office  of  Hazardous  Materials  Safety; 
Applications  for  Modification  of 
Exemptions  or  Applications  To 
Become  a  Party  to  an  Exemption 

AGENCY:  Research  and  Special  Programs 
Administration,  DOT. 


ACTION:  List  of  appUcations  for 
modification  of  exemptions  or 
applications  to  become  a  party  to  an 
exemption. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  part  107,  subpart  B),  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Safety  has  received 
the  applications  described  herein.  This 
notice  is  abbreviated  to  expedite 
docketing  and  public  notice.  Because 
the  sections  affected,  modes  of 
transportation,  and  the  nature  of 
application  have  been  shown  in  earlier 
Federal  Register  publications,  they  are 
not  repeated  here.  Requests  for 
modifications  of  exemptions  (e.g..  to 
provide  for  additional  hazardous 
materials,  packaging  design  changes, 
additional  mode  of  transportation,  etc.) 
are  described  in  footnotes  to  the 
application  nimiber.  Application 
numbers  with  the  suffix  "X"  denote  a 
modification  request.  AppUcation 
numbers  with  the  suffix  "P"  denote  a 
party  to  request.  These  applications 
have  been  separated  from  the  new 
applications  for  exemption  to  facilitate 
processing. 

DATES:  Comments  must  be  received  on 
or  before  January  3. 1994. 

ADDRESS  COMMENTS  TO:  Dockets  Unit, 
Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transi>ortation.  Washington.  DC  20590. 

Conunents  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
-    the  exemption  number. 

FOR  FURTHER  INFORMATION:  Copies  of  the 
applications  are  available  for  inspection 
in  the  Dockets  Unit,  room  8426.  Nassif 
Building.  400  7th  Street  SW.. 
Washington.  DC 


Appicalion  No. 


8009-X 
821 5-X 
10130-X 
1079e-X 
10914-X 


Appiicani 


FIBA  Comprwaed  Gas  Equipment.  Westtxxo.  MA  (See  Footnote  1)  — 
ONn  CofpofaSoo-WinchMtar  Division.  East  Alton,  IL  (See  Foolnoto  2) 

UF  Sirainrite.  Lawiston.  ME  (See  Footnote  3) 

Olin  CoqnraMon.  Stamlord.  CT  (See  Footnote  4) 

Aied-Signflt  Aaraapaca  Company,  Tempe.  AZ  (Sm  Foomote  5) 


Modification  o( 
exemption 


8009 

8215 

10130 

10798 

10914 
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Modification  of 
exemption 


11139 


Dii^<)n"Tf?n|{ff*^ '°  '**^**  '^^  **^'"  ^^'^''^  *^'*^'  DOT  3A  and  DOT  3AA  tubes  constmcted  of  4130X  steel  for  use  in  transporting 
!I°  ^a^!^  exemption  to  provide  for  4C1  wooden  box  as  an  overpack  for  use  in  transoorting  Drvision  1  4  explosives 
4T«  IDSlI^  t^tlK!!  1°  ^,^  *?  additonal  commodities  of  vanous  classes  of  Hazardous  matenal  for  transport  mbulk  bags 
sS  ^  IIT^^  *,nl^lS"f  *^"*  "opdedj*^  »od*jm  hydroxKle  solutKjns.  Class  8,  to  rema.n  attachea  dunng  untoadirj  process 

cyh^JTS-H^irSS^DoHrr^       *"  altematwe  .nspectKxi  and  tests  .n  place  of  the  flattening  test  requirements  of  noo-DOT  specmcabon 

ln'^°^^K"S^^Sr^,S^%Si£^      '^♦"'^  "^  ""^^  ^~^™"9  ^^  P"-^  --^-  "-^ate  and  fuel),  classed 


Application  No. 


3630-P 

5206-P 

6691-P 

761 6-P 

8463-P 

8723-P 

8845-P 

8845-P 

8877-P 

9275-P 

9275-P 

9723-P 

9758-P 

9969-P 

1027ft-P 

10307-P 

1066O-P 

10809-P 

11119-P 

in9-P 

11119-P 

11119-P 

11189-P 


Applicant 


VWR  Corporation,  West  Ctiester.  PA  

Ladshaw  Explosives,  Inc.,  New  Braunfels,  TX !! 

Southern  Welding  Supply,  Irx:..  Savannah,  GA  

Canadian  NatKxial  Railways,  Montreal,  Quebec.  CN 

OEI,  Incorporated,  Whitesborg,  GA 

Slurry  Explosive  Corporation,  Columbus,  KS .'"ZZ"Z 

Trtan  Wireline  Senrtces.  Fort  Worth,  TX 

Magnum  Wireline  Services.  Inc.,  Fort  Worth,  TX 

Advanced  Chemical  Systems  International,  Inc.,  Carrollton,  TX 

Richard  Barrie  Fragrances,  Inc.,  Orange,  CT  , 

Lancaster  Group  USA  Cosmetics,  Peterson.  NJ  ...Z 

EnviroTHnental  Enterprises,  Inc.,  Cincinnati,  OH  "Z 

The  Coleman  Company,  Inc.,  Wichita,  KS 

Mme  Safety  Appliances  Company,  Pittsburgh,  PA 

The  Coleman  Company,  Inc.,  Wichita,  KS 

Tesasgulf,  Inc.,  Aurora,  NC 

The  Upjohn  Company,  Kalamazoo,  Ml  "."""! 

Spectrum  Packaging  Systems,  Inc.  (SPS),  Moonachie,  NJ  

Oak  Distributors,  Inc..  Ontario,  CA 

The  C.R.C.  Une,  Inc.,  Spencer,  MA Z. 

Dynatron^Bondo  Corporation,  Atlanta.  GA  

The  Norac  Company,  Inc.,  Azusa.  CA 

Volkswagen  of  America,  Inc.,  Auburn  Hills,  Ml 


Parties  to  ex- 
emption 


3630 
5206 
6691 
7616 
8453 
8723 
8845 
8845 
8877 
9275 
9275 
9723 
9758 
9969 
0278 
0307 
0660 
0809 
1119 
1119 
1119 
1119 
1189 


This  notice  of  receipt  of  appUcations 
for  modification  of  exemptions  and  for 
party  to  an  exemption  is  published  in 
accordance  with  part  107  of  the 
Hazardous  Materials  Transportations 
Act  (49  U.S.C.  1806;  49  CFR  1.53(e)). 

Issued  in  Washington.  DC,  on  December 
10, 1993. 

J.  Suzannt  Hedgepeth, 

Chief,  Exemption  Programs,  Office  of 
Hazardous  Materials  Exemptions  and 
Approvals. 

IFR  Doc.  93-30633  Filed  12-15-93;  8:45  ami 
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Offica  of  Hazardous  Materials  Safety; 
Applicationa  for  Exemptiorts 

AGENCY:  Research  and  Special  Programs 
Administration,  DOT. 


ACTION:  List  of  applicants  for 
exemptions. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of.  exemptions 
firom  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  part  107,  subpart  B),  notice  is 
hereby  given  that  the  Ofifice  of 
Hazardous  Materials  Safety  has  received 
the  applications  described  herein.  Each 
mode  of  transportation  for  which  a 
particular  exemption  is  requested  is 
indicated  by  a  number  in  the  "Nature  of 
AppHcation"  portion  of  the  table  below 
as  follows:  1— Motor  vehicle.  2— Rail 
freight.  3 — Cargo  vessel.  4 — Cargo 
aircraft  only.  5 — Passenger-Carrying 
aircraft. 


DATES:  Comments  must  be  received  on 
or  before  January  18. 1994. 

ADDRESSES  COMMENTS  TO:  Dockets  Unit. 
Research  and  Special  Programs. 
Administration.  U.S.  Department  of 
Transportation.  Washington,  DC  20590. 

Conmients  should  refer  to  the 
apphcation  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  described,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  application  number. 

FOR  FURTHER  INFORMATION:  Copies  of  the 
applications  are  available  for  inspection 
in  the  Dockets  Unit,  room  8426.  Nassif 
Building,  400  7th  Street,  SW.. 
Washington,  DC. 
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New  Exemptions 


Appicatton 
No. 


11169-N 


11170-N 
11171-N 
11172-N 

11174-N 

11176-N 

11177-N 
11178-N 

1117»i^ 

ni80-N 

11181-N 

11182-N 

11183-N 
11184-N 

111K-N 

11186-N 

11187-N 
in88-N 
11189-N 


AppHcant 


Amalgainet    Canada.    Toronto. 
Oniaho.  Canada. 


HC1  Advance  Chemical  Distrtbu- 
tors.  Inc..  Catoosa.  OK. 

Dart  Containef  Corporation, 
Leola.  PA. 

Locktieed  Engineering  & 
Sciences  Company,  San 
Diego.  CA. 


Ausfln  Powder  Company,  Cleve- 
land. OH. 

K>.  Steel  Chemicals.  Inc.. 
Lemont,  IL 

BHP  Petroleum  Americas  Termi- 
nals. Ir>c.,  HofX)lulu,  HI. 

Great  Latces  Ct>emical  Corpora- 
tion, El  Dorado,  AR. 


Jones-Hamilton  Co.,  Newark.  CA 


Aflival,  Inc.,  Niagara  Falls,  NY  ... 


Don    Ross    d^a    Cannmg    Air 
Service,  Fairtnnks.  AK. 

Safety-Kleen  Corp..  Elgin,  IL 


Sioux  City  Foundry  Co.,  Sioux 

City,  lA. 
Rohm    and     Haas    Company, 

Philadelphia.  PA. 

Medkal  Disposal  Sendees.  Inc., 
Chicago.  IL. 

Cryenco,  Inc.,  Denver,  CO  


Amaigamet    Canada,     Toronto, 
Onutfio,  Canada. 


Chevron    Chemical     Company, 
Richmond,  CA. 


Morton       International,       Inc. 
Ogden,UT. 


Regulation(s)  affected 


49  CFR  173.227  (b)  ft  (c) 


49CFR  174.67  (i)  A  (j) 


49  CFR  173.221  


49  CFR   173.301(h).  173.302(a) 
(1),  (2)  &  (3),  175.3. 


49  CFR  172.101 


49  CFR  176.67  0)  ♦  (D  

49  CFR  107.503(c)  

49  CFR  173226  

49  CFR  173.24(g).  173.29(a) 


49  CFR  49  CFR  Parts  100  to 
199. 


49  CFR  175.320  

49  CFR  173.28(bM2)  .... 

49  CFR  107.503(c)  

49  CFR  179.101-1  

49  CFR  173.197  

49  CFR  173.318  

49  CFR  172.101  SPN41 
49  CFR  Parts  171-177. 


49      CFR      172.101.      173.56, 
173.116. 


Nature  ol  exemption  thereof 


To  authorize  the  manufacture,  mark  and  sel  of  a  6PA1 
composite  package  not  to  exceed  5%  galkxi  capacity, 
overpacked  in  a  cushioned  cylindrical  stainless  steel 
overpack,  packed  not  to  exceed  4  to  a  compartmented 
wooden  outer  crate,  for  use  in  transportation  poisonous 
by  inhalation  material  in  Hazard  Zone  B,  Division  2.3. 
(Modes  1.2,3.) 

To  auttvxize  chkjrine  fined  tank  cars  to  remain  connected 
during  untoadir^  process  without  the  physical  preserKe 
of  an  unioader.  (Mode  2.) 

To  authorize  the  reuse  of  flexible  bulk  bags,  corr^jarable 
to  those  presently  authorized,  in  transporting  poly- 
styrene beads,  expandable.  Class  9.  (Modes  1 ,  2,  3.) 

To  authorize  the  transportation  of  non-DOT  SDecificatk)n 
(spherically  shaped)  cylinders,  corr^raWe  to  DOT 
specification  3A,  to  traruport  air,  nitrogen,  and  oxygen 
in  non-liquefied  form  as  part  of  a  submergence  rescue 
system.  (Modes  1,4,5.) 

To  autfKirize  the  transportation  of  ammonium  nitrate-fuel 
oil  mixtures.  Division  1.5,  in  norvDOT  bulk  hopper-type 
covered  aluminum  trailer.  (Mode  1.) 

To  AittHXize  chlorine  filled  tank  cars  to  remain  connected 
Aaing  unk>ading  without  the  physical  presence  of  an 
untoader.  (Mode  2.) 

To  auttKirize  an  exemption  from  the  R  stamp  require- 
ments for  cargo  tank  repairs.  (Mode  1 .) 

To  authorize  the  transportatton  of  bromine,  Class  8.  in 
specially  designed  non-bulk  reusable  containers  con- 
stnicted  of  steel  equipped  with  removable  head  vinth 
design  pressure  of  75  psig.  (Mode  1 .) 

To  auttxKize  the  transportation  of  empty,  uncleaned  rK>n- 
DOT  specifKatton  reusable  plastic  drums  equipped  with 
venting  device,  comparable  to  UN  1H1.  containing  sul- 
furic ackl.  Class  8.  (Mode  v) 

To  authorize  the  transportation  of  specially  designed 
packaging  for  stiipment  of  cored  wire  products  contain- 
ing powdered  hazardous  material,  classed  as  Division 
4.3  or  6.1  (Modes  1.2,3.) 

To  authorize  the  transportation  of  gasoline,  Oass  3,  in 
DOT-34-15  polyethyiene  drums  for  carriage  in  smaB 
cargo  only  airaaft  within  the  state  of  Alaska.  (Mode  4 ) 

To  exempt  reused  1A2  drums,  from  the  tealqxoofness 
test  requirements,  used  in  transporting  cleaning  prod- 
ucts  classed  as  combustible  hquia  (Mode  1.) 

To  aiAhorize  an  exemption  from  ttie  U  starrp  require- 
ments tor  cargo  tank  construction.  (Mode  1.) 

To  authorize  ttie  transportatton  of  flammable  Ik^uids. 
Class  3  in  DOT-105J300  tank  cars  equipped  with  ei- 
tt>er  75  psi  or  1 50  psi  safety  relief  valves.  (Mode  2.) 

To  authonze  shipment  of  certain  regulated  medk^aJ  waste 
contained  in  plastic  tiags  overpacked  in  polyethylene 
roll-off  type  containers.  (Mode  1.) 

To  authorize  tf»  manufacture,  majk  and  sell  of  a  cryo- 
genfc  portable  tank  ol  SA-240  3161  constructton,  com- 
parable to  MC-338.  equipped  with  safety  relief  valve 
with  250  psig  for  use  in  transporting  hazardous  mate- 
rials dassed  in  Diviskxi  2.1  and  2.2.  (Modes  1,  2,  3.) 

To  authorize  ttie  transportation  of  titanium  tetrachtoride. 
classed  as  Division  6.2,  Hazard  Zone  B.  PIH,  in  316L 
stainless  steel  containers,  comparable  to  1A1  drums 
(Modes  1.2,  3.) 

To  authorize  lubricating  oils  containing  1  percent  butyl 
benzyl  phthalate,  a  hazardous  substance,  to  be 
shipped  as  non-regulated  in  quantities  of  25,000 
pounds  or  less.  (Ivtode  1 .) 

To  authorize  automotive  passive  restraint  inflators  anchor 
modules,  which  are  capable  of  passing  certain  UN  test 
cnteria,  to  be  shipped  as  dass  9.  (Ixodes  1,  2.  3.  4.) 
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Tliis  notice  of  receipt  of  applications 
for  new  exemptions  is  published  in 
accordance  with  part  107  of  the 
Hazardous  Materials  Transportations 
Act  (49  U.S,C  1806;  49  CFR  1.53(e)). 

Issued  in  Washington,  DC,  on  December  9, 
1993. 

J.  Suxanae  Hedgepeth, 

Chief,  Exemption  Programs.  Office  of 
Hazardous  itatehals  Exemptions  and 
Approvals. 

|FR  Doc  93-30632  Filed  12-15-93;  8:45  am] 
■UMQ  cooe  «i»-«o-« 


DEPARTMENT  OF  THE  TREASURY 


Put)iic  Information  Collection 
Requiremfnta  Submitted  to  0MB  for 
Review 


liremanta: 

»w     li 


December  8, 1993. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(8)  to 
0MB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Qearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  0MB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  3171  Treasury  Annex, 
1500  Peimsylvania  Avenue,  NW., 
Washington,  DC  20220. 
SPECIAL  REQUEST:  The  information 
collection,  ATF  Form  7,  described 
below  has  been  revised  in  response  to 
the  directives  announced  in  the 
President's  Memorandum  For  The 
Secretary  Of  The  Treasury,  dated 
August  11, 1993.  In  addition,  revision  of 
the  ATF  Form  7  is  necessary  at  this  time 
because  of  enactment  into  law  of  the 
Federal  Fiiaarms  License  Reform  Act  of 
1993,  which  increased  the  license  fees 
for  a  dealer  (which  now  includes 
pawnbrokws)  from  $10  per  year  to  $200 
for  three  years.  The  pawnbroker  license 
was  eliminrted  as  a  separate  type  of 
license.  As  a  result  of  these  necessary 
changes  and  the  need  to  implement 
expeditious  use  of  this  form,  the 
Department  of  the  Treasxuy,  on  behalf  of 
the  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  is  requesting  Office  of 
Management  and  Budget  {OMB)  review 
and  approval  of  the  collection  t^ 
December  23. 1993.  To  obtain  a  copy  of 
ATF  F  7.  call  -2-  202-927-8767,  All 
comments  must  be  received  by  close  of 
business  December  16, 1993. 

Bureau  of  Akohol,  Tobacco  and 
Fireama 

OAfB  Number:  1512-0042 


Form  Numbers:  ATF  F  7  (5310.12) 

Type  of  Review:  Revision 

Title:  Application  for  License,  Under  18 
U.S.C.  chapter  44,  Firearms 

Description:  This  form  is  lised  when 
applying  for  a  Federal  firearms  license 
as  a  dealer,  importer  or  manufacturer. 
The  information  requested  on  the 
form  establishes  eligibility  for  the 
license. 

Respondents:  Individuals  or 
households.  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations 

Estimated  Number  of  Respondents: 
35,000 

Estimated  Burden  Hours  Per 
Respondent:  1  hour.  15  minutes 

Frequency  of  Response:  On  occasion 

Estimated  Total  Reporting  Burden: 
43.750  hours. 

Clearance  Officer:  Robert  N.  Hogarth 
l202)  927-8930,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  room  3200, 
650  Massachusetts  Avenue,  NW., 
Washington.  DC  20226. 

OMB  Reviewer:  Milo  Sunderhauf.  (202) 
395-6880.  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building.  Washington,  DC 
20503. 

Uis  K.  HolUiMl, 

Z)epartnienta7  Reports,  Management  Officer. 

(FR  Doc  93-30619  Filed  12-15-93;  8:45  am] 
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[rraaaury  Directtv*  Number  25-06] 

The  Traaaury  Data  Integrity  Board; 
Policy  artd  Procaduraa 

Dated:  December  9, 1993. 

1.  Purpose.  This  directive  establishes 
a  Department  of  the  Treasury  Data 
Integrity  Board  (hereafter  referred  to  as 
the  "Bc«rd")  pursuant  to  the  Computer 
Matching  and  Privacy  Protection  Act  of 
1988  (Pub.  L.)  100-503).  It  also  sets 
forth  the  policy  and  procedures  to  be 
implemented  by  the  Board. 

2.  Scope.  This  directive  applies  to  the 
Departmental  Offices  (DO),  the  Office  of 
Inspector  C^neral.  and  all  bureaus  that 
have  matching  programs  subject  to  the 
Computer  Matcning  and  Privacy 
Protection  Act  (hereafter  referred  to  as 
the  "Computer  Matching  Act"). 

3.  Policy.  It  is  the  policy  of  the 
Department  of  the  Treasury  that: 

a.  The  Board  shall  provide 
Departmental  oversignt  and  coordinate 
the  implementation  of  the  Computer 
Matcmns  Act  within  the  Department; 

b.  All  bureaus  that  conduct  matching 
programs  covered  by  the  Computer 
Matching  Act  sh^: 

(1)  Develop  matching  agreements 
approved  by  both  source  and  recipient 
agencies;  and 


(2)  Submit  such  agreements  to  the 
Board  fat  approval  at  least  60  days 
before  the  data  the  match  is  to  be 
conducted. 

4.  Background.  The  Computer 
Matching  Act  amends  the  Privacy  Act  of 
1974  (hereafter  referred  to  as  the 
"Privacy  Act")  to  establish  procedural 
safeguards  regarding  the  use  of  Privacy 
Act  records  by  Federal  agencies  for 
certain  types  of  computerized  matching 
programs.  Each  Federal  agency  that  acts 
as  either  a  source  or  recipient  in  a 
matching  program  is  required  to 
establish  a  Board  to  oversee  the  agency's 
participation. 

5.  Definitions.  Since  the  Computer 
Matching  Act  is  an  amendment  of  the 
Privacy  Act  of  1974.  the  provisions  of 
the  Ck)mputer  Matching  Act  should  be 
read  within  the  context  of  the  Privacy 
Act.  All  the  terms  defined  in  the  Privacy 
Act  apply.  See  Attachment  1  for 
definitions  contained  in  the  Computer 
Matching  Act. 

6.  Treasury  Data  Integrity  Board.  The 
Board  Is  responsible  for  oversight  and 
coordination  of  computer  matching 
programs  covered  by  the  Computer 
Matching  Act  within  the  Department 
The  Board  may  delegate  responsibilities 
such  as  compiling  reports,  advising 
program  officials,  and  maintaining  and 
distributing  information  about  the 
accuracy  and  reliability  of  data  used  in 
matching.  The  approval  of  matching 
agreements  may  not  be  delegated.  See 
Attachment  2  for  the  operational 
procedures  of  the  Board.  The  principal 
responsibilities  of  the  Data  Integrity 
Board  are  listed  below. 

a.  Review,  approve,  and  maintain  all 
written  agreements  for  receipt  or 
disclosure  of  agency  records  for 
matching  programs  to  ensure 
compliance  with  all  relevant  statutes, 
regulations,  and  guidelines. 

b.  Review  all  matching  programs  in 
which  Treasury  has  participvated  during 
the  year,  either  as  a  source  agency  or 
recipient  agency;  determine  compliance 
with  applicable  laws,  regulations, 
guidelines,  and  agency  agreements;  and 
assess  the  costs  and  program  benefits,  if 
appropriate. 

c.  Review  all  reciuring  matching 
programs  in  which  Treasury  has 
participated  during  the  year,  either  as  a 
source  agency  or  recipient  agency,  for 
continued  justification  for  sudi 
disclosures. 

d.  Compile  a  biennial  rai>ort  to  be 
submitted  to  the  Secretary  of  the 
Treasury  and  the  Office  of  Management 
and  Btidaet  (OMB)  and  made  available 
to  the  pimlic  on  request  The  report 
shall  describe: 
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(ij  The  matching  activities  Treasixry 
has  participated  in  as  a  source  or 
recipient  agency; 

(2)  Matching  agreements  disapproved 
by  the  Board; 

(3)  Any  changes  in  Board  membership 
or  structure  during  the  preceding  year; 

(4)  The  reasons  for  any  waiver  of  the 
requirements  of  the  Computer  Matching 
Act;  and 

(5)  Any  violations  of  matching 
agreements  and  corrective  action  taken. 

e.  Serve  as  a  clearinghouse  for 
receiving  and  providing  information  on 
the  accuracy,  completeness,  and 
reliability  of  records  used  in  matching 
programs. 

f.  Review  all  requests  for  pilot 
matches.  Approve  or  disapprove  such 
requests  based  upon  the  assessment  of 
the  supporting  documentation. 

g.  Provide  interpretation  and  guidance 
to  Treasury  components  and  personnel 
on  the  requirements  for  matching 
programs  and  privacy  protection. 

h.  Review  Treasury  recordkeeping 
and  disposal  policies  and  practices  for 
matching  programs  to  assure 
compliance  with  the  requirements  for 
matching  programs  and  privacy 
protection. 

ii  May  review  and  report  on  any 
Treasury  matching  activities  that  are  not 
matching  programs. 

7.  Responsibilities,  a.  The  Deputy 
Assistant  Secretary  (Information 
Systems)  and  the  inspector  General 
shall  serve  as  mandatory  members  of  the 
Board,  as  required  by  the  Act. 

b.  The  Deputy  Assistant  Secretary 
(Administration),  Heads  of  Bureaus,  the 
hispector  General,  and  Senior  IRM 
Officials,  as  it  relates  to  their  respective 
bureaus  and  offices,  shall: 

(1)  Establish  internal  bureau 
procedures  to  ensure  the  effectiveness  of 
the  Computer  Matching  Act  Program. 
The  procedures  shall  be  consistent  with: 

(a)  OMB  Matching  Guidelines; 

(b)  OMB  Circular  A-130: 

(c)  the  Privacy  Act  of  1974,  as 
amended;  and 

(d)  OMB  Bulletin  89-22; 

(2)  Ensure  that  employees  responsible 
in  any  part  for  matching  activities  are 
knowledgeable  about  the  provisions  and 
requirements  of  the  Computer  Matching 
Act; 

(3)  Report  new  and  ongoing  matching 
activities  to  the  Board;  and 

(4)  Submit  the  following  information, 
as  required,  to  the  Board: 

(a)  Data  for  OMB's  biennial  Matching 
Activity  Report  to  Congress;  and 

(b)  A  report  on  the  review  of  each 
ongoing  matching  program  in  which  the 
component  has  participated  during  the 
year,  either  as  a  source  or  as  a  matching 
agency. 


c.  The  Director,  Office  of  Information 
Resources  Management  (OIRM),  DO, 
shall  provide  the  day-to-day  operational 
support  for  the  Board,  and  shall: 

(1)  Forward  to  each  Board  member  a 
copy  of  the  matching  agreement  for 
Boiard  member  action; 

(2)  Notify  the  component  submitting 
the  matching  agreement  if  a  Board 
member  recommends  disapproval  of  a 
matching  agreement,  or  non-concurs; 

(3)  Provide  a  summary  of  Board 
members'  recommendations  to  the 
Chairperson  for  final  approval  or 
disapproval; 

(4)  Maintain  the  official  files  on 
correspondence,  OMB  guidelines, 
procedures,  and  any  other 
documentation  pertinent  to  the  Board 
and  its  activities; 

(5)  Prepare  correspondence,  reports, 
schedules,  plans,  and  procedures  as 
necessary  for  the  Board  to  oversee  and 
coordinate  computer  matching  and 
privacy  protection  activities  within  the 
Department; 

(6)  Coordinate  and  prepare  the 
biennial  report  for  the  Chairperson's 
signature; 

(7)  Provide  critical  review  and 
analysis  of  issues  and  problems 
impacting  on  computer  matching  and 
privacy  protection  activities  within  the 
Department;  and 

(8)  Advise  the  Board  on  the 
operational  implications  of  policy 
decisions  made  necessary  by 
congressional,  OMB  and/or  Board 
action. 

d.  The  Departmental  Disclosure 
Officer,  Administrative  Operations 
Division,  DO,  shall: 

(1)  Serve  as  a  permanent  member  and 
the  Secretary  to  the  Board  and  keep 
detailed  minutes  of  each  meeting;  j 

(2)  Provide  policy  guidance  and 
direction  on  privacy  protection  matters 
as  they  relate  to  computer  matching  and 
the  implementation  of  those  portions  of 
the  Computer  Matching  Act  that  deal 
with  the  protection  of  the  rights  of 
individuals;  and 

(3)  Maintain  the  official  files  on 
matching  agreements  and  minutes  of 
Board  meetings. 

8.  Requirements.  Treasury 
components  undertaking  matching 
programs  covered  by  the  Computer 
Matching  Act  need  to  make  sure  they 
comply  with  requirements  set  forth  in 
the  guidance  from  OMB  published  in 
the  Federal  Re^ster  on  )une  19, 1989. 

a.  Comply  with  Privacy  Act  systems 
of  records  and  disclosure  provisions. 

b.  Provide  prior  notice  to  record 
subjects. 

c.  Publish  matching  notices  as 
required. 

a.  Prepare  and  execute  matching 
agreements. 


e.  Obtain  approval  by  the  Board  of  all 
matching  agreements. 

f.  Submit  reports  to  OMB  and 
Congress. 

g.  Provide  due  process  to  matching 
subjects. 

9.  Review  of  Matching  Progmms. 
Components  submitting  matching 
agreements  for  the  Board's  approval 
shall  send  a  memorandum  to  the 
Director,  OIRM,  that  states  the  purpose 
of  the  matching  agreement  and  provides 
a  summary  of  revisions,  if  applicable. 
This  memo  should  be  prepared  by  the 
component  function  designated  as  the 
liaison  to  the  Board.  An  original  and 
seven  copies  of  the  memorandum  shall 
be  submitted  to  OIRM  for  distribution  to 
each  Board  member.  Components  are 
responsible  for: 

a.  Publication  of  notices  of  the 
establishment,  or  alteration,  of  matching 
programs  in  the  Federal  Register  at  least 
30  days  before  conducting  a  match;  and 

b.  Transmittal  of  the  matching 
agreement  to  the  Senate  Committee  on 
Governmental  Affairs  and  to  the  House 
Committee  on  Government  Operations 
at  least  30  days  prior  to  the  initiation  of 
matching  activity- 

10.  Appeals  of  Denials  of  Matching 
Agreements,  a.  Disapproval  by  the 
Board.  If  the  Board  disapproves  a 
matching  agreement,  a  party  to  the 
agreement  may  appeal  the  disapproval 
to  the  Director,  OMB,  Washington,  DC 
20503.  Appeals  must  be  made  within  30 
days  after  the  Board's  written 
disapproval.  The  appealing  party  shall 
submit  with  its  appeal  the  following 
information: 

(1)  Copies  of  all  documentation 
accompanying  the  initial  matching 
agreement  proposal; 

(2)  A  copy  of  the  Board's  disapproval 
and  reasons  therefore; 

(3)  Evidence  supporting  the  cost 
efl^ectiveness  of  the  match;  and 

(4)  Other  relevant  information,  i.e., 
timing  considerations,  public  interest 
served  by  the  match,  etc. 

b.  OMB  Approval.  A  matching 
program  approved  by  OMB  in  response 
to  such  appeal  will  not  become  effective 
until  30  days  after  the  Director,  OMB, 
reports  the  decision  to  Congress. 

c.  Recourse  by  the  Inspector  General. 
If  the  Board  and  the  Director,  OMB.  both 
disapprove  a  matching  program 
proposed  by  the  Inspector  General  of  the 
agency,  the  Inspector  General  may 
report  that  disapproval  to  the  head  of 
the  agency  and  to  the  Congress. 

11.  Cost-Benefit  Analysis. 
Components  proposing  matchfng 
programs  must  provide  the  Board  with 
all  information  which  is  relevant  and 
necessary  to  allow  the  Board  to  make  an 
informed  decision  including  a  cost- 
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benefit  ^tlysis.  Statutorily  mandated 
matches  need  not  demonstrate  a 
positive  dollar  cost-benefit  analysis.  All 
decisions  of  the  Board  will  be  well- 
documented.  The  Board  must  find  that 
agreements  conform  to  the  provisions  of 
the  Computer  Matching  Act  and 
appropriate  guidelines,  regulations,  and 
statutes. 

12.  Authorities,  a.  The  Computer 
Matching  and  Privacy  Protection  Act  of 
1988,  (Pub.  L  100-503). 

b.  The  Privacy  Act  of  1974,  (5  U.S.C. 
552a). 

c.  OMB  Circular  A-130,  Revised. 
Transmittal  Memorandum  1. 
"Management  of  Federal  Information 
Resources,"  Appendix  I,  dated  June  25. 
1993. 

d.  OMB  Bulletin  89-22,  "Instructions 
on  Reporting  Computer  Matching 
Programs  to  the  Office  of  Management 
and  Budget  (OMB).  Congress  and  the 
Public,"  dated  September  20. 1989. 

e.  OMB  Final  Guidance  Interpreting 
the  Provisions  of  Public  Law  100-503, 
the  Computer  Matching  and  Privacy 
Protection  Act  of  1988.  (54  FR  25817. 
June  19. 1989). 

f.  OMB  Guidelines  on  the 
Administration  of  the  Privacy  Act  of 
1974.  issued  July  1, 1975.  and 
supplemented  on  November  21, 1975. 

13.  Reference.  To  102-12.  "Delegation 
of  Authority  to  the  Senior  Official," 
dated  June  21, 1991. 

14.  Office  of  Primary  Interest.  Office 
of  the  Deputy  Assistant  Secretary 
(Information  Systems),  Office  of  the 
Assistant  Secretary  (Management)/ 
Chief  Financial  Officer. 

George  Mnaox, 

Assistant  Secretary  (Managementf/Chief 
Financial  Officer. 

Attachment  1 — Definitions 

1.  Individual.  A  citizen  of  the  United 
States  or  an  alien  lawfully  admitted  for 
permanent  residence. 

2.  Maintain.  Maintain,  collect,  use  or 
disseminate.    ' 

3.  Record.  Any  item,  collection,  or 
grouping  of  information  about  an 
individual  that  is  maintained  by  an 
agency,  including,  but  not  hmited  to. 
education,  financial  transactions, 
medical  history,  and  criminal  or 
employment  history  and  that  contains  a 
name,  or  the  identifying  number, 
symbol,  or  other  identifying  particular 
assigned  to  the  individual,  such  as  a 
finger  or  voice  print  or  a  photograph. 

4.  System  of  Records.  A  group  of  any 
records  under  the  control  of  any  agency 
from  which  information  is  retrieved  by 
the  name  of  the  individual  ot  by  some 
identifying  number,  symbol,  or  other 
identifying  particular  assigned  to  the 
individual. 


5.  Statistical  Record.  A  record  in  a 
system  of  records  maintained  for 
statistical  research  or  reporting  purposes 
only  and  not  used  in  whole  or  in  part 

in  making  any  determination  about  an 
identifiable  individual,  except  as 
provided  by  section  8  of  Title  13. 

6.  Routine  Use.  The  term  "routine 
use"  means,  with  respect  to  the 
disclosure  of  a  record,  the  use  of  such 
record  for  a  purpose  which  is 
compatible  with  the  purpose  for  which 
it  was  collected. 

7.  Matching  Program.  The  term 
"matching  program:" 

a.  Means  any  computerized 
comparison  of: 

(1)  Two  or  more  automated  systems  of 
records  or  a  system  of  records  with  non- 
Federal  records  for  the  purpose  of: 

(a)  Establishing  or  verifying  the 
eligibility  of.  or  continuing  compliance 
with  statutory  and  regulatory 
requirements  by,  applicants  for, 
recipients  or  beneficiaries  of, 
participants  in,  or  providers  of  services 
with  respect  to,  cash  or  in-kind 
assistance  or  payments  under  Federal 
benefit  programs,  or 

(b)  Recouping  payments  or  deUnquent 
debts  under  sudi  Federal  benefit 
programs;  or 

(2)  Two  or  more  automated  Federal 
personnel  or  payroll  systems  of  records 
or  a  system  of  Federal  personnel  or 
payroll  records  with  non-Federal 
records. 

b.  But  does  not  include: 

(1)  Matches  performed  to  produce 
aggregate  statistical  data  without  any 
personal  identifiers; 

(2)  Matches  performed  to  support  any 
research  or  statistical  project,  the 
specific  data  of  which  may  not  be  used 
to  make  decisions  concerning  the  rights, 
benefits,  or  privileges  of  specific 
individuals; 

(3)  Matches  performed,  by  an  agency 
(or  component  thereoQ  which  performs 
as  its  principal  function  any  activity 
pertaining  to  the  enforcement  of 
criminal  laws,  subsequent  to  the 
initiation  of  a  specific  criminal  or  civil 
law  enforcement  investigation  of  a 
named  person  or  persons  for  the 
purpose  of  gathering  evidence  against 
such  person  or  persons; 

(4)  Matches  of  tax  information: 

(a)  Pursuant  to  section  6103(d)  of  the 
Internal  Revenue  Code  of  1986; 

(b)  For  purposes  of  tax  administraticm 
as  defined  in  section  6103(b)(4)  of  sudi 
Code; 

(c)  For  the  purpose  of  intercepting  a 
tax  refund  due  an  individual  imder 
authority  granted  by  section  464  or  1137 
of  the  Social  Seciirity  Act;  or 

(d)  For  the  purpose  of  intercepting  a 
tax  refund  due  an  individual  under  any 


other  tax  refund  intercept  program 
authorized  by  statute  which  h^s  been 
determined  by  the  Director  of  the  Office 
of  Management  and  Budget  to  contain 
verification,  notice,  and  hearing 
requirements  that  are  substantially 
similar  to  the  procedures  in  section 
1137  of  the  Social  Security  Act; 

(5)  Matches: 

(a)  Using  records  predominantly 
relating  to  Federal  personnel,  that  are 
performed  for  routine  administrative 
purposes  (subject  to  guidance  provided 
by  the  Director  of  the  Office  of 
Management  and  Budget  pursuant  to 
subsection  (v)); 

(b)  Conducted  by  an  agency  using 
only  records  from  systems  of  records 
maintained  by  that  agency;  or 

(c)  If  the  purpose  of  the  match  is  not 
to  take  any  adverse  financial,  personnel, 
disciplinary,  or  other  adverse  action 
against  Federal  personnel;  or 

(6)  Matches  performed  for  foreign 
counterintelligence  purposes  or  to 
produce  background  checks  for  security 
clearances  of  Federal  personnel  or 
Federal  contractor  personnel. 

8.  Recipient  Agency.  Any  agency,  or 
contractor  thereof,  receiving  records 
contained  in  a  system  of  records  from  a 
source  agency  for  use  in  a  matching 
program. 

9.  Non-Federal  Agency.  Any  State  or 
local  government,  or  agency  thereof, 
which  receives  records  contained  in  a 
system  of  records  from  a  source  agency 
for  use  in  a  matching  program. 

10.  Source  Agency.  Any  agency  which 
discloses  records  contained  in  a  s>-stem 
of  records  to  be  used  in  a  matching 
program,  or  any  State  or  local 
government,  or  agency  thereof,  which 
discloses  records  to  be  used  in  a 
matching  program. 

11.  Federal  Benefit  Program.  Any 
program  administered  or  funded  by  the 
Federal  Government,  or  by  any  agent  or 
State  on  behalf  of  the  Federal 
Government,  providing  cash  or  in-kind 
assistance  in  the  form  of  payments, 
^ants,  loans,  or  loan  guarantees  to 
individuals. 

12.  Federal  Personnel.  Officers  and 
employees  of  the  Government  of  the 
United  States,  members  of  the 
uniformed  services  (including  members 
of  the  Reserve  Components),  individuals 
entitled  to  receive  immediate  or 
deferred  retirement  benefits  under  any 
retirement  program  of  the  Government 
of  the  United  States  (including  survivor 
benefits). 

Attachment  2 — Operation  of  the  Board 

1.  Membership.  The  membership  of 
the  Board  shall  consist  of  senior  agency 
officials  designated  by  the  agencyheed. 
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a.  The  two  mandatory  senior  agency 
officials  required  by  the  Act  and 
designated  as  members  of  the  Board  are: 

(IjThe  Deputy  Assistant  Secretary 
(Information  Systems),  the  Treasury 
senior  official  responsible  for  the 
implementation  of  the  Privacy  Act 
pursuant  to  44  U.S.C  3506(b);  and 

(2)  The  Inspector  General. 

b.  The  senior  agency  officials  are 
designated  from  bureaus,  Departmental 
Offices,  and  maior  offices. 

c.  Subject  to  the  requirements  of  the 
Computer  Matching  Act.  the 
Chairperson  may  add  to  or  reduce  the 
Board's  total  active  membership.  Board 
membership  may  also  be  changed  by  the 
Chairperson  due  to  reorganization  or 
program/functional  realignment. 
Changes  in  membership  on  the  Board  do 
not  require  the  approval  of  the 
Secretary. 

d.  In  accordance  with  0MB 
Guidelines  on  Computer  Matching,  the 
agency  Privacy  Act  Officer  shall  serve  as 
the  Board's  Secretary  and  keep  detailed 
minutes  of  each  meeting. 

e.  The  agency  Privacy  Act  Officer 
shall  be  responsible  for  policy  guidance 
and  direction  on  privacy  protection 
matters  with  respect  to  computer 
matching  and  implementing  sections  of 
the  Computer  Matching  Act  concerning 
the  protection  of  the  rights  of 
individuals. 

f.  Board  members  or  their  designees 
must  attend  all  Board  meetings. 

2.  Delegations.  The  senior  agency 
officials  or  designated  bureau  Board 
members  may  designate  senior  level 
officials  to  act  on  their  behalf  as  either 
alternates  or  substitutes.  In  the  absence 
of  the  Chairperson,  that  official  may 
delegate  authority  to  other  members  of 
the  Board  or  to  the  Deputy  Assistant 
Secretary  (Information  Sv  stems). 

3.  h4eetings.  The  Board  shall  meet  as 
often  as  necessary  to  ensure  that  the 
Treasury  matching  programs  are  carried 
out  efficiently,  expeditiously,  and  in 
conformance  with  the  Privacy  Act.  as 
amended.  The  Board  will,  in  general, 
meet  at  the  call  of  the  Chairperson  to 
accomplish  duties  set  forth  in  the 
Computer  Matching  Act  and  to  establish 
computer  matching  policy,  and  to  issue 
guidance  to  components  of  the 
Department.  Furthermore,  the  Board 
shall: 

a.  Hold  meetings  periodically  as 
determined  by  the  Chairperson  or  when 
requested  by  two  or  more  of  the 
members  of  the  Board; 

b.  Have  no  fewer  than  five  members 
present  for  a  quorum; 

c.  Meet  annually  diiring  the  first 
quarter  of  each  fiscal  year  to  review  an 
inventory  of  all  matching  programs  in 
which  Treas\iry  has  participated  as 


eithef  a  source  or  recipient  agency 
during  the  preceding  fiscal  year  to 
determine  compliance  with  applicable 
laws,  regulations,  guidelines,  and 
agency  agreements.  For  audit  purposes, 
this  review  will  include  a  random 
sampling  of  matches  to  check  expiration 
dates,  source/recipient,  and  cost/benefit 
analyses;  and 

d.  Take  action  at  an  official  meeting 
on  a  matching  agreement  whenever: 

(1)  Members  are  given  sufficient 
notice  (usually  one  week)  of  a  meeting 
of  the  Board;  and 

(2)  The  meeting  is  attended  by  the 
Chairperson  or  designee  and  at  least  five 
other  Board  members  other  than 
designees. 

4.  The  Chairperson  of  the  Board.  The 
Deputy  Assistant  Secretary  (Information 
Systems),  who  has  been  designated  by 
the  Secretary  through  Treasury  Order 
102-12  as  the  senior  official  responsible 
for  the  implementation  of  the  Privafty 
Act.  shall  serve  as  Chairperson,  and 
shall: 

a.  Call  meetings  of  the  Board; 

b.  Provide  leadership  in  the 
development  of  agenda  items,  in  the 
conduct  of  Board  meetings,  and  in 
guiding  Board  discussions; 

c.  Inform  the  Secretary  of  the  major 
events  and  plans  affecting  matching 
activities  within  the  Department; 

d.  Supervise,  directly  or  indirectly, 
the  working  groups  established  to 
support  Board  activities  and  functions, 
together  wdth  Departmental  staff 
involved  in  providing  technical, 
administrative  or  management  support 
to  the  Board; 

e.  Serve  as  the  focal  point  with  0MB 
and  the  Congress  on  ail  matters 
pertaining  to  the  operation  and 
management  of  matching  programs  in 
the  Department: 

f.  At  their  discretion,  convene  the 
Board  to  review  and  approve  matching 
agreements.  Procedures  for  the  review 
and  approval  of  matching  agreements 
will  allow  the  Board  members  to  take 
such  actions  without  formally 
convening; 

g.  In  the  event  of  a  conditional 
approval,  have  the  authority  to 
determine  when  the  condition(s)  have 
been  met.  and  officially  approve  the 
agreement:  and 

h.  Call  a  meeting  of  the  Board  at  the 
earliest  feasible  date  (i.e..  not  later  than 
two  weeks)  if  the  component  indicates 
that  it  does  not  accept  the  disapproval 
of  a  matching  agreement,  or  is  unable  to 
come  to  an  agreement  wnth  a  Board 
member's  recommendations. 

5.  Meeting  Agenda.  Any  Board 
member  may  submit  to  the  Chairperson 
for  review  any  item  of  interest  which  is 
pertinent  to  the  watk  of  the  Board,  the 


operation  and  management  of  computer 
matching  programs  within  the  agency, 
or  items  whidi  relate  to  privacy 
protection  and  individual  rights.  All 
pertinent  information  on  the  matters 
under  consideration  must  be  submitted 
for  the  Board's  consideration  In 
completed  form  either  in  writing  or  by 
oral  presentation  before  the  Board. 

6.  Voting.  All  members  may  vote,  and 
each  member  has  one  vote.  Diecisions  on 
issues  are  provided  by  a  vote  from  the 
members.  In  its  advisory  cajpacity,  the 
Board  presents  decisions  to  the 
Chairperson  for  approval  or 
disapproval.  The  decision  of  the  Board 
to  approve  or  disapprove  will  be 
governed  by  majority  vote  of  those 
present.  In  the  case  of  a  tie  among  the 
members,  the  Chairperson  will  act  as 
the  tie  breaker. 

7.  Official  Correspondence.  All 
official  correspondence  and  minutes  of 
the  Board  will  be  prepared  in  writing 
over  the  signature  of  the  Chairperson, 
with  copies  going  to  the  Board 
members. 

IFR  Doc.  90-30620  Filed  12-1S-93;  8:45  am) 
BtLUNO  coot  4t10-2S-P 


UNITED  STATES  SENTENCING 
COMMISSION 

Sentencing  Guidelines  for  United 
States  Courts 

AGENCY:  United  States  Sentencing 

Commission. 

ACTION:  Notice  of  public  availability  of 

final  report  of  Advisory  Working  Group 

on  Environmental  Offenses.  Request  for 

public  conmient. 

SUMMARY:  The  Advisory  Working  Group 
on  Environmental  Offenses,  an 
independent  advisory  group  constituted 
by  the  United  States  Sentencing 
Commission,  recently  submitted  its  final 
report  to  the  Commission.  Interested 
persons  may  obtain  the  Advisory 
Working  Group's  report  by  contacting 
the  Commission.  The  Commission 
invites  comment  on  the  report's  draft 
sentencing  guidelines  and  policy 
statements  for  organizations  convicted 
of  environmental  offenses  and  the 
submission  of  alternative  approaches. 
ADDRESSES:  Public  comment/aUemative 
proposals  may  be  submitted  to:  United 
States  Sentencing  Commission.  One 
Columbus  Circle,  ^4E.,  suite  2-500, 
South  Lobby.  Washington.  DC  20002- 
8002.  Attention:  Staff  Director. 
FOR  FURTHER  INF0RMATK3N  OR  A  COPY  OF 
THE  REPORT  CONTACT:  Michael 
Courlander,  Public  Information 
Si^ecialist.  Telephone:  (202)  273-4590. 
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SUPPLEMENTARY  INFORMATION:  On 
November  16, 1993,  the  United  States 
Sentencing  Commission  received  a  draft 
of  proposed  sentencing  guidelines  and 
poHcy  statements  for  organizations 
convicted  of  environmental  offenses 
prepared  by  an  independent  Advisory 
Working  Group  on  Environmental 
Offenses.  The  draft  constitutes  the  final 
report  of  this  panel  comprising 
individuals  from  the  government, 
defense  bar.  business  community. 
pubUc  interest  groups,  and  academia. 
The  draft  proposal  represents  solely  the 
work  of  the  Advisory  Group  and  has 
been  submitted  to  the  Commission  for 
its  consideration.  It  should  be  clear  that 
while  the  Commission  appreciates  the 
efforts  of  the  Advisory  Working  Group, 
the  draft  being  circulated  is  not  a 
refiection  of  the  Commission's  position, 
but  rather  a  reflection  of  the  Advisory 
Work  Group's  efforts  to  delimit  the 
parameters  of  what  they  determined  was 
a  viable  and  reasonable  structure. 

The  Advisory  Working  Group's  draft 
proposal  is  being  made  available  to 
interested  individuals  and  groups  to 
stimulate  and  facilitate  comment  on  the 
issue  of  sanctions  for  organizations 
convicted  of  environmental  offenses. 
The  Commission  welcomes  comments 
on  the  Advisory  Group's  proposal,  as 
well  as  the  submission  of  alternative 
approaches. 

Authority:  28  U.S.C.  994  (a),  (o). 
Wiliiun  W.  Wilkins,  Jr.. 

Chainnan. 

IFR  Doc.  93-30608  Filed  12-15-93;  8:45  am) 

MLLMQ  COM  t2ie-01-M 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibition;  Determination 

Notice  is  hereby  given  of  the 
following  determination:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19. 1965  (79  Stat.  985.  22  U.S.C. 
2459).  Executive  Order  12047  of  March 
27. 1978  (43  FR  13359.  March  29,  1978). 
and  Delegation  Order  No.  85-5  of  June 
27. 1985  (50  FR  27393.  July  2. 1985).  I 
hereby  determine  that  the  object  "St. 
John  the  Baptist",  imported  from  abroad 
for  the  temporary  exhibition  without 
profit  with^  the  United  States,  is  of 
cultural  significance.  This  object  is 
imported  pursuant  to  a  loan  agreement 


with  the  foreign  lender.  I  also  determine 
that  the  temporary  exhibition  or  display 
of  the  listed  exhibit  object  at  the 
National  Gallery  of  Art.  from  on  or 
about  January  30. 1994  to  on  or  about 
May  15. 1994,  is  in  the  national  interest. 

Public  Notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 

Dated:  December  10, 1993. 
Lorie  J.  Nieienberg. 
Acting  General  Counsel. 
IFR  Doc.  93-30663  Filed  12-15-93;  8:45  am] 
BIUJNO  CODE  «23»41-M 


Freedom  Support  Ac(— Secondary 
School  Initiative  for  School  Linkages 

AGENCY:  United  States  Information 
Agency. 

ACTION:  Amendment — ^request  for 
proposals. 

SUMMARY:  This  is  an  amendment  to  the 
request  for  proposals  (RFP)  published 
December  2. 1993  (58  FR  63621) 
regarding  exchanges  through  school 
linkage  programs  with  the  twelve  Newly 
Independent  States  (NIS)  of  the  former 
Soviet  Union  (Announcement  Number 
E/P-94-15).  This  amendment 
specifically  refers  to  the  exchange  of 
teachers  and  administrators.  At  the  time 
of  publication,  there  were  funding 
constraints  which  limited  the  teacher 
component  to  programs  with  Russia 
only.  New  finding  has  just  become 
available  which  will  enable  teacher 
programs  to  be  supported  for  school 
linkages  with  the  other  eleven  NIS 
republics,  as  well.  Therefore,  the  RFP  is 
amended  to  delete  the  caveats  that  refer 
to  "Russia  only"  and  to  substitute  "NIS" 
for  "Russia"  or  "Russian"  in  all  other 
places  except  where  the  latter  pertains 
to  the  Russian  language. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  clarification,  contact  Diana 
Aronson,  NIS  Secondary  School 
Division  (E/PY).  room  314.  (202)  619- 
6299. 

Dated:  December  10, 1993. 
Barry  Fulton. 

Acting  Associate  Director,  Bureau  of 
Educational  and  Cultural  Affairs. 
(FR  Doc.  93-30609  Filed  12-15-93;  8:45  am] 
BiLLiNO  COM  taat-m-u 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Wage  Committee;  Meetings 

The  Department  of  Veterans  Affairs 
(VA).  in  accordance  with  Public  Law 
92-463,  gives  notice  that  meetings  of  the 
VA  Wage  Committee  will  be  held  on: 
Wednesday.  January  5. 1994.  at  2  p.m. 
Wednesday,  January  19. 1994.  at  2  p.m. 
Wednesday,  February  2. 1994.  at  2  p.m. 
Wednesday,  February  16, 1994,  at  2 

p.m. 
Wednesday,  March  2, 1994.  at  2  p.m. 
Wednesday.  March  16. 1994.  at  2  p.m. 
Wednesday.  March  30, 1994,  at  2  p.m. 

The  meetings  will  be  held  in  room 
1161,  Veterans  Affairs  Central  Office. 
810  Vermont  Avenue.  NW., 
Washington.  DC  20420. 

The  Committee's  purpose  is  to  advise 
the  Under  Secretary  for  Health  on  the 
development  and  authorization  of  wage 
schedules  for  Federal  Wage  System 
(blue-collar)  employees. 

At  these  meetings  the  Conunittee  will 
consider  wage  survey  specifications, 
wage  survey  data,  local  committee 
reports  and  recommendations,  statistical 
analyses,  and  proposed  wage  schedules. 

All  portions  of  the  meetings  will  be 
closed  to  the  public  because  the  matters 
considered  are  related  solely  to  the 
internal  personnel  rules  and  practices  of 
the  Department  of  Veterans  Affairs  and 
because  the  wage  survey  data 
considered  by  the  Committee  have  been 
obtained  from  officials  of  private 
business  est^lishments  with  a 
guarantee  that  the  data  vdll  be  held  in 
confidence.  Closure  of  the  meetings  is  in 
accordance  with  subsection  10(d)  of 
Public  Law  92-463,  as  amended  by 
Public  Law  94-409,  and  as  cited  in  5 
U.S.C.  552b(c)  (2)  and  (4). 

However,  members  of  the  public  are 
invited  to  submit  material  in  writing  to 
the  Chairperson  for  the  Committee's 
attention. 

Additional  information  concerning 
these  meetings  may  be  obtained  from 
the  Chairperson,  VA  Wage  Committee, 
room  1161.  810  Vermont  Avenue,  NW.. 
Washington.  DC  20420. 

Dated:  December  7, 1993. 

By  Direction  of  the  Secretary. 
Heyward  Bannister, 
Committee  Management  Officer. 
[FR  Doc.  93-30672  Filed  12-15-93;  8:45  amj 
BILUNQ  COOC  mO-OI-M 
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FEDERAL  DEPOSIT  MSURANCE 
CORPORATION 

Pursuant  to  the  provisions  of  ths 
"Government  in  the  Sundiine  Act"  (5 
U.S.C  552b),  notice  is  hweby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  10:00  a.m.  on 
Tuesday,  December  21, 1903,  to 
consider  the  following  matters: 

SUMMARY  aqenoa:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

l^isposition  of  minutes  of  previous 
meetings. 

Reports  of  actions  approved  by  the 
standing  committee* of  the  Corporation  and 
by  officers  of  the  Corporation  pursuant  to 
authority  delegated  br^  the  Bond  of  Directors. 

Memorandum  and  resolutioo  re:  Notice  of 
establishment  of  a  new  system  of  records, 
entitled  "Afibrdable  Hoosing  Program 
Records  System,"  which  system  oif  records 
relates  to  ^les  maintained  on  Individuals 
who  are  purchasers  or  prospective 
purchasers  of  residential  properties  offered 
for  sale  throu^  the  Corporation's  Affordable 
Housing  Program. 

D<SCUSSI0N  AGENDA:  Memorandum  and 
resolution  re:  Proposed  statement  of 
policy  which  sets  forth  guidance  with 
respect  to  the  ccmversion  from  mutual  to 
stock  ownership  of  State  chartered 


savings  banks  and  the  Corporation's 
concerns  on  the  matter. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550— 17th  Street, 
NW.,  Washington,  D.C. 

The  FDIC  will  provide  attendees  with 
auxiliary  aids  (e.g.,  sign  language 
interpretation)  required  for  this  meeting. 
Those  attendees  needing  such  assistance 
should  call  (202)  942-3132  (Voice): 
(202)  042-3111  (TTY).  to  make 
necessary  arrangements. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Robert  E.  Feldman,  Deputy 
Executive  Secretary  of  the  Corporation, 
at  (202)  898-6757. 

Dated:  December  14. 1993. 
Robert  E.  Feldman, 
Deputy  Executive  Sacntaiy. 
[FR  Doc.  93-30906  Filed  12-14-93;  3:24  pm] 
MUMQ  COM  «7t4-tt-M 

FEDERAL  DEPOSIT  MSURANCC 
CORPORATION 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C  552b).  notice  is  hereby  given  that 
at  10:30  a.m.  on  Tuesday,  December  21, 
1993,  the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  closed  session,  by  vote  of  the 
Board  of  Directors,  pursuant  to  sections 
552b{cH2),  (c)(4).  (c)(6),  (c)(8). 
(c)(9)(A)(ii),  (c)(9)(B).  and  (c)(10)  of  Title 
5,  United  States  Code,  to  ctmsider  tiie 
following  matters: 

SUMMARY  AGENDA:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 


member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Reports  of  the  Office  of  Inspector  General 
Recommendations  with  reelect  to  the 
initiation,  tenninatioa,  or  conduct  of 
administrative  eniiDrcament  proceedings 
(cease-and-desist  proceedings,  termination- 
of-insurance  proceedings,  suspension  or 
removal  proceedings,  or  assessment  of  civil 
money  penalties]  against  certain  insured 
depository  institutions  or  officers,  directors, 
employees,  agents  or  other  persons 
participating  in  the  coodiKt  of  the  affairs 
thereof: 

Names  of  persoiu  and  names  and  locations 
of  depository  institutions  authorized  to  be 
exempt  from  disclosure  pursuant  to  the 
provisions  of  subsections  (cK6).  (c)(8),  and 
(c)(9)(A)(ii]  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C  552b(c)(6).  {c)(8), 
and  (c)(9)(A)(ii)). 

Note:  Some  matters  falling  within  this 
category  may  be  placed  on  the  discussion 
agenda  without  Airther  public  notice  if  it 
becomes  likely  that  substantive  discussion  of 
those  matters  will  occur  at  the  meeting. 

DISCUSSION  AGENDA:  Matters  relating  to 
the  Corporation's  corporate, 
supervisory,  and  resolution  activities. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550— 17th  Street, 
NW.,  Washington,  DC. 

Requests  for  further  infcHination 
concerning  the  meeting  may  be  directed 
to  Mr.  Robert  E.  Feldman.  Deputy 
Executive  Secretary  of  the  Corporation, 
at  (202)  898-6757. 

Dated:  December  14, 1993.  "^ 

Robert  E.  FeMman. 
Deputy  Executive  Secretary. 
[FR  Doc.  93-30907  Filed  12-14-93;  3:24  pm] 
BIUJNO  COOK  •714-01-M 


Thursday 
December  16,  1993 


Part  II 


^     ^     xs 


Environmental 
Protection  Agency 


40  CFR  Part  63 

Proposed  Standards  for  Chromium 
Emissions  From  Hard  and  Decorative 
Chromium  Electroplating  and  Chromium 
Anodizing  Tanks;  Proposed  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 


[AD-FRL-4«10-«] 
RIN  2860-AC14 

National  Emitalon  Standarda  for 
Hazardoua  Air  Pollutanta;  Proposed 
8tandard»4or  Chromium  Emissions 
From  Hard  and  Decorative  Chromium 
Electroplating  and  Chromium 
Anodizing  Tanka 

AGENCY:  Enviionmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule  and  notice  of 
public  hearing^ 

SUMMARY:  The  proposed  standards 
would  limit  emissions  of  chromium 
compounds  from  new  and  existing 
chromium  electroplating  and  anodizing 
operations;  both  major  and  area  sources 
are  being  regulated.  The  proposed 
standanu  implement  section  112  of  the 
Clean  Air  Act.  as  amended.  The  intent 
of  the  standards  is  to  protect  the  public 
health  by  minimizing  the  amount  of 
chrotnirim  emitted  from  new  and 
existing  chromium  electroplating  and 
anodizing  operations.  These  sources 
must  achieve  an  emissions  level 
consistent  with  the  installation  and 
operation  of  maximum  achievable 
control  technology  (MACT).  The  EPA  is 
also  proposing  Methods  308,  306A,  aixi 
306B  with  the  standards.  These  methods 
would  be  used  to  demonstrate 
compliance  with  the  standards. 
DATES:  Comments:  Comments  must  be 
received  on  or  before  February  14, 1994. 

Public  Healing:  If  anyooe  cootacta 
EPA  requesting  to  speak  at  a  public 
hearing  by  January  6, 1994,  a  public 
hearing  will  be  held  on  January  18. 
1994,  begiiming  at  10  ajn. 
ADDRESSES:  Comments:  Comments 
should  be  submitted  (in  duplicate  if 
possible)  to:  Air  Docket  (LE-131). 
Attention:  Docket  Number  A-88-02, 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW.,  Washington.  DC 
20460. 

Public  Hearing:  If  anyone  contacts 
EPA  requesting  a  public  hearing,  the 
hearing  will  be  held  at  the  EPA  Office 
of  Administration  Auditorium  in 
Research  Triangle  Paric.  North  Carolina. 
Persoiu  interested  in  attending  the 
hearing  or  wishing  to  present  oral 
testimony  should  notify  Mrs.  Jxilia  Latta. 
Standards  Development  Branch  (MD- 
13),  U.S.  Environmental  Protection 
Agency,  Research  Triangle  Park,  North 
Carolina  27711.  telephone  nimiber  (919) 
541-5578. 


Background  Information  Document: 
The  backgroimd  information  document 
(BID)  and  other  documents  supporting 
the  proposed  standards  may  be  obtained 
from  the  docket  or  from  the  U.S.  EPA 
Library  (MD-35),  Research  Triangle 
Park,  North  Carolina  27711.  telephone 
number  (919)  541-2777.  Please  refer  to 
"Chromium  Electroplating  NESHAP— 
Backgroimd  Information  Docxmient  for 
Proposed  Standards"  (Volume  I:  EPA- 
453/R-93-030a  and  Volume  II:  EPA- 
453/R-93-030b)  and  to  "Chromium 
Electroplating  NESHAP— New 
Technology  Doaiment"  (EPA-453/R- 
93-031). 

Docket:  Docket  No.  A-88-02. 
containing  supporting  information  used 
in  developing  tne  proposed  standards,  is 
available  for  public  inspection  and 
Copying  between  8  a.m.  and  4  p.m., 
Monday  through  Friday,  at  EPA's  Air 
Docket  Section.  West  Tower  Lobby,  ,. 
GoUery  1.  Waterside  Mall.  401 M  Street. 
SW..  Washington.  DC  20460.  A 
reasonable  fee  may  be  charged  for  > 
copying. 

FOR  FURTHER  INFORMATION  CONTACT:  Fat 

information  concerning  regulatory 
decisions  and  the  proposed  standards, 
contact  Mr.  Lalit  Banker,  Standards 
DevelofmientBianch  ((919)  541-5420). 
For  information  concerning  technical 
aspects  of  chromium  electroplating  and 
anodizing  tanks  or  control  technologies, 
contact  Mr.  PhU  Mulrine,  Industrial 
Studies  Branch  ((019)  541-5289).  The 
address  for  each  of  these  contacts  is 
Endsslon  Staidards  Division  (MD-13), 
U.  S.  Environmental  Protection  Agency. 
Research  Triangle  Park.  North  Carolina 
27711. 

•UFPLEMENTARY  INFORMATION:  The 
informaticm  presented  in  this  preamble 
is  organized  as  follows: 

I.  Badcgroond 

0.  Natknal  Emisskm  Standards  for 

Hazardous  Air  Pollutants  Decision 

Process 

A.  Source  of  Authority  for  NESHAP 
Development 

B.  Criteria  for  Development  of  NESHAP 
C  Categorlzation/Subcategorlzatioa: 

Determining  Maximum  Achievable 
Control  Technology  Floors 
D.  Regulatory  Approach  and  Regulatory 
Alternatives 
m.  Overview  of  Proposed  Standards 

A.  Applicability  of  the  Standards 

B.  Format  of  the  Standards 

C  Actual  Standards  and  Their  Bases 
D.  Test  Methods  for  Compliance 
B.  Monitoring  Requirements 
F.  Reporting  and  Recordkeeping 
Requirements 
IV.  Impacts  of  the  Standards 

A.  Hard  Chromium  Electroplating  Tanks 

B.  Decorative  rhmmlnm  Electroplating 
Tanks 


C  Chromium  Anodizing  Tanks 

V.  Process  Description  and  Description  of 

Control  Technologies 

A.  Process  Descriptions 

B.  Description  of  Control  Technologies 

VI.  Rationale  for  Selection  of  the  Proposed 

Standards 

A.  Selection  of  Pollutant  and  Source 
Categories  to  be  Regulated 

B.  Selection  of  Emission  Points  to  be 
Covered  by  the  Standard 

C  Selection  of  Basis  and  Level  of  Proposed 
Standards  for  Existing  and  New  Sources 

D.  Selection  of  the  Format  of  the  Proposed 
Standards 

E.  Selection  of  the  Emission  Limits 

F.  Selection  of  Definition  of  Source 

G.  Selection  of  Monitoring  Requirements 
H.  Selection  of  Test  Methods 

L  Selection  of  Reporting  and 

Recordkeeping  Requirements 
J.  Operating  Permit  Program 
K.  Solicitation  of  Comments 
Vn.  Administrative  Requirements 

A.  Public  Hearing 

B.  Docket 

C  Executive  Order  12866 
D.  Paperwork  Reduction  Act 
B.  Regulatory  FlexibiUty  Act 
F.  Miscellaneous 

L  Background 

In  1984.  the  EPA  began  an 
investigation  of  chiomium 
electroplating  operations  as  a  source  of 
chromium  emissions  in  conjunction 
with  a  notice  of  intent  to  list  total  or 
hexavalent  chromitun  as  a  hazardous  air 
pollutant  (HAP)  under  section  112  of 
the  dean  Air  Act  (50  FR  24317).  This 
study  focused  on  chromiiun  emissions 
from  diromium  electroplating  and 
anodizing  tanks.  (Due  to  the  focus  of 
this  study,  information  was  not  obtained 
on  HAP  emissions  from  other  metal 
plating  processes  such  as  nickel,  copper, 
and  cadmium  plating.  As  a  result,  these 
processes  are  not  included  in  today's 
proposal.)  During  this  study,  it  was 
determined  that  chromium 
electroplating  and  anodizing  tanks  were 
significant  emitters  of  chromic  acid,  the 
principal  ingredient  in  chromium 
electroplating  and  anodizing  baths. 
Chromic  add  is  a  hexavalent  chromium 
compound.  The  EPA  has  determined 
that  there  is  strong  evidence  to  conclude 
that  hexavalent  chromiimi  compoimds 
cause  lung  cancer  in  humans,  llus 
conclusion  was  documented  in  the 
notice  of  intent  to  list  total  or 
hexavalent  chromium  (50  FR  24317). 
Trivalent  chroiniimi  compoimds  are 
emitted  in  low  levels  from  those 
decorative  electroplating  tanks  that  use 
trivalent  chromium  electroplating 
solutions.  The  data  on  the 
carcinogenicity  of  trivalent  chromium 
■re  inconclusive  at  this  time;  however, 
it  is  known  that  trivalent  chromium  can 
accumulate  in  the  lungs  and  could 
potentially  result  in  decreased  Itmg 
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function  under  extended  exposuire 
conditions. 

On  November  15, 1990.  the  Clean  Air 
Act  was  amended.  Section  112(b)  of  the 
amended  Act  provides  a  list  of  189 
compounds  that  are  considered  to  be 
HAP.  Chromium  compounds  are 
included  on  this  list  of  pollutants. 
Under  section  112(c)  of  the  Act,  the 
Administrator  is  required  to  publish  and 
from  time  to  time  revise  a  list  of  soiuce 
categories  and  subcategorifts  that  emit 
one  or  more  of  the  HAP  listed  in  section 
112(b).  On  July  16. 1992,  EPA  published 
in  the  Fedeiml  Rjegister  (57  FR  31576)  an 
initial  list  of  ma)ar  and  area  source 
categories  to  be  regulated,  which 
included  major  and  area  sources  of  hard 
chromium  electroplating,  decorative 
chromium  electroplating,  and 
chromium  anodizing.  Emission 
standards  under  section  112(d)  of  the 
Act  are  being  proposed  for  all  six  of 
these  source  categories.  The  study  of 
these  soiffce  categories  that  had  begun 
in  1964  continued  and  became  the  basis 
for  this  proposed  rule. 

Subcategorlzation  of  each  of  the  above 
categories  was  studied.  The  EPA  study 
concluded  that  major  and  area  sources 
of  emissions  from  bard  chromium 
electroplating  and  chromium  anodizing 
tanks  should  not  be  subcategorized. 
However,  it  was  determined  that  major 
and  area  sources  of  emissions  from 
decorative  chromium  electroplating 
tanks  should  be  subcategorized 
according  to  whether  a  trivalent 
chromium  or  chromic  acid 
electroplatii«  bath  solution  is  used.  The 
chromic  acidand  trivalent  chromium 
processes  are  considered  separate 
source  subcategories  because  the 
trivalent  chromium  process  difiers  in 
several  ways  from  the  chromic  acid 
electroplating  process.  For  example,  the 
electroplating  bath  chemistry  for 
trivalent  baths  is  comprised  mostly  of 
trivalent  chromium;  hexavalent 
chromium  is  considered  a  bath 
contaminant,  whereas  it  is  the  main 
higredient  in  a  chromic  add  bath.  In 
addition,  the  process  line  for  a  trivalent 
chromium  electroplating  process  differs 
from  that  used  with  a  c^mic  add 
electroplating  bath.  In  particular, 
additional  rinse  tanks  or  post  dips  are 
added  to  the  electroplating  line  in  the 
trivalent  diromium  electroplating 
processes  (for  more  information,  see 
discussion  of  trivalent  chromium 
electi-oplating  tanks  in  section  V.A.2  of 
this  preamble). 

The  Agmc/s  findings  indicate  that  a 
majority  of  the  souioes  in  the  six  source 
categoriec  are  not  ma)ar  eouices  as 
defined  in  section  112(aKl);  I.e.,  they  do 
not  emit  or  hare  the  potential  to  nam 
greater  then  9.1  Me^egrama  per  yew 


(Mg/yr)  (10  tons  per  year  (tons/yr))  of 
chromium  compounds.  Some  sources 
would  be  considered  major  if  the  source 
is  located  at  a  fadUty  that  is  major.  In 
such  cases,  the  soiirce  would  be 
regulated  as  a  major  source.  Based  on 
the  fad  that  most  sources  would  not  be 
considered  major  and  considering  the 
toxicity  of  chromium  compounds,  EPA 
has  chosen  to  regulate  area  sources  as 
well  as  major  sources  as  documented  in 
the  area  source  finding  for  these  six 
source  categories  (57  FR  31576). 
Further,  the  proposed  rule  would 
regulate  both  major  and  area  sources  by 
applying  maximixm  achievable  control 
technology  (MACT). 

n.  National  Emistion  Standards  for 
Hazardous  Air  Pollutants  Decision 
Proceee 

A.  Source  of  Authority  for  NESHAP 
Development 

Section  112  of  the  1990  Qean  Air  Act 
gives  EPA  the  authority  to  establish 
national  standards  to  reduce  air  toxics 
from  sources  that  emit  one  or  more 
HAP.  Sectixm  112(b)  contains  a  list  of 
HAP  that  are  the  specific  air  toxics  to  be 
regulated  by  national  emission 
standards  for  hazardous  air  pollutants 
(NESHAP).  Section  112(c)  direds  EPA 
to  use  this  pollutant  list  to  develop  and 
publish  a  list  of  source  categories  for 
which  NESHAP  will  be  developed  The 
EPA  must  list  all  known  categories  and 
subcategories  of  "major  sources" 
(defined  below)  which  emit  one  or  more 
of  the  listed  HAP.  Aren  source 
categories  seleded  by  EPA  for  NESHAP 
development  will  be  based  on  the 
Administrator's  judgment  that  the 
sources  in  a  category,  individually  or  in 
aggregate,  pose  a  "threat  of  adverse 
effects  to  health  and  the  environment" 

B.  Criteria  for  Development  of  NESHAP 

The  NESHAP  are  to  be  developed  to 
control  HAP  emissions  from  botn  new 
and  existing  sources  according  to  the 
statutory  directives  set  out  in  section 
112  of  the  Act.  The  statute  requires  the 
standard  to  refled  the  maximum  degree 
of  reduction  in  emissions  of  HAP  that  is 
achievable  for  new  or  existing  sources. 
The  NESHAP  must  reflert  consideration 
of  the  cost  of  achieving  the  emission 
reduction,  any  nonair  quality  health  and 
environmental  impacts,  and  eneigy 
requirements  for  control  levels  more 
stringent  than  the  MACT  floor 
(described  below).  The  emission 
reduction  may  be  accomplished  through 
appHcation  of  measures,  processes, 
methods,  systems  or  teduiiques, 
induding.  out  not  limited  to,  measures 
which: 


(A)  Reduce  the  volume  of,  or 
elinjiinate  emissions  of,  such  pollutants 
thnnigh  process  changes,  substitution  of 
materials,  or  other  modifications; 

(B)  Enclose  systems  or  processes  to 
eliminate  emissions; 

(C)  Colled,  capttue,  or  treat  such 
pollutants  when  released  from  a 
process,  stack,  storage,  or  fugitive 
emissions  point; 

(D)  Are  design,  equipment,  work 
practice,  or  operational  standards 
including  requirements  for  operator 
training  or  certification  as  provided  in 
section  112(h);  or 

(E)  Are  a  combination  of  the  above 
(section  112(d)(2)). 

To  develop  NESHAP.  EPA  colleds 
information  about  the  industr.'. 
including  information  on  emission 
source  charaderistics,  control 
technologies,  data  from  HAP  emission 
tests  at  well-controlled  facilities,  and 
information  on  the  costs  and  other 
energy  and  environmental  impads  of 
emission  control  tedmiques.  The  EPA 
uses  this  information  to  analyze 
possible  regulatory  approaches. 

Although  NESHAP  are  normally 
strudured  in  terms  of  numerical 
emission  Umits.  alternative  approaches 
are  sometimes  necessary.  In  some  cases, 
physically  measuring  emissions  from  a 
source  may  be  Impossible  or  at  least 
impracticable  due  tc  technological  and 
economic  limitations.  Section  112(h) 
authorizes  the  Administrator  to 
promulgate  a  design,  equipment,  work 
practice,  or  operational  standard,  or 
combination  thereof,  in  those  cases 
where  it  is  not  feasible  to  prescribe  or 
enforce  an  emissions  standard. 

If  sources  in  the  source  category  are 
major  sources,  then  a  MACT  standard  is 
required.  For  area  sources,  the 
Administrator  has  the  option  of 
establishing  either  a  MACT  standard  or 
a  standard  based  on  generally  available 
control  technologies  (GACT)  (section 
112(d)(5)).  To  establish  a  MACT 
standard,  the  level  of  control 
-corresponding  to  the  MACT  floor  needs 
to  be  determined  as  a  starting  point  for 
developing  the  regulatory  alternatives. 

C.  Categorization/Subcategorization: 
Determining  Maximum  Achievable 
Control  Technology  Floors 

Section  112  of  the  Ad  provides 
certain  very  specific  directives  to  guide 
EPA  in  the  process  of  establishing 
MACT  standards.  It  states  that  EPA  shall 
establidi  standards  which  require  "the 
maximum  degree  of  reduction  in 
emissions  of  the  hazardous  air 
pollutants  •  •  •  that  the  Administrator, 
taking  into  considaration  the  coet  of 
achieving  such  emission  leducticn.  and 
any  nonair  quality  health  and 
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environmental  impacts  and  energy 
requirements,  determines  is  achievable 
•  •  •"  (section  112(d)(2)).  In  addition, 
a  minimum  baseline  or  "floor"  for 
standards  is  specified.  For  new  soiuces, 
the  standards  for  a  source  category  or 
subcategory  "shall  not  be  less  stringent 
than  the  emission  control  that  is 
achieved  in  practice  by  the  best 
controlled  similar  source,  as  determined 
by  the  Administrator"  (section 
112(d)(3)).  Existing  source  standards 
shall  be  no  less  stringent  than  the 
average  emission  limitation  achieved  by 
the  best  performing  12  pi'cent  of  the 
existing  sources  in  the  category  or 
subcategory  for  categories  and 
subcategories  with  30  ^-r  more  sources, 
or  the  best  performing  5  soiuces  for 
categories  or  subcategories  with  fewer 
than  30  sources  (section  112(d)(3)). 

In  rules  airrently  under  development, 
EPA  is  considering  two  interpietations 
of  the  statutory  language  concerning  the 
MACT  floor  for  existing  sources.  One 
interpretation  groups  the  words 
"average  emission  limitation  achieved 
by"  together  in  a  single  phrase  and  asks 
what  is  the  "average  emission  limitation 
acnieved  by"  the  best  performing  12 
percent.  This  interpretation  places  the 
e^^phasis  on  "average".  It  would 
cc -respond  to  first  identifying  the  best 
performing  12  percent  of  the  existing 
so'irces,  then  determining  the  average 
eniission  Umitation  achieved  by  these 
soorces  as  a  group.  Another 
ir.erpretation  groups  the  words 
"average  emission  limitation"  into  a 
f  ingle  phrase  and  asks  what  "average 
emission  Umitation"  is  "achieved  by" 
all  members  of  the  best  performing  12 
percent.  In  this  case,  the  "average 
emission  limitation"  might  be 
interpreted  as  the  average  reduction 
across  the  HAP  emitted  oy  an  emission 
point  over  time.  Under  this 
interpretation,  EPA  woiild  look  at  the 
average  emission  limits  achieved  by 
each  of  the  best  performing  12  percent 
of  existing  sources,  and  take  the  lowest. 
This  interpretation  would  correspond  to 
the  level  of  control  achieved  by  the 
source  at  the  88th  percentile  if  all 
sources  were  ranked  from  the  most 
controlled  (100th  percentile)  to  the  least 
controlled  (1st  percentile). 

The  EPA  believes  that  the  first 
interpretation  is  appropriate  and  solicits 
comment  on  its  interpretation  of  "the 
average  emission  limitation  achieved  by 
the  best  performing  12  percent  of  the 
existing  sources"  (section  112(d)(3)(A) 
of  the  Act). 

The  EPA  is  also  considering  two 
possible  meanings  for  the  word 
"average"  as  the  term  is  used  in  section 
112(d)(3)  (A)  and  (B)  of  the  Act.  First, 
"average"  could  be  interpreted  as  the 


arithmetic  mean.  The  arithmetic  mean 
of  a  set  of  measurements  is  the  sum  of 
the  measiu^ments  divided  by  the 
n\unber  of  measurements  in  the  set.  The 
EPA  has  determined  that  the  arithmetic 
mean  of  the  emissions  limitations 
achieved  by  the  best  performing  12 
percent  of  existing  sources  in  some 
cases  would  yield  an  emission 
limitation  that  fails  to  correspond  to  the 
limitation  achieved  by  any  particular 
technology.  In  such  cases,  EPA  would 
not  select  this  approach.  The  word 
"average"  could  also  be  interpreted  as 
the  median  emission  limitation  value. 
The  median  is  the  value  in  a  set  of 
measurements  below  and  above  which 
there  are  an  equal  number  of  values 
(when  the  measurements  are  arranged  in 
order  of  magnitude).  This  approach 
identifies  the  emission  limitation 
achieved  by  those  sources  within  the 
top  12  percent,  arranges  those  emission 
limitations  by  magnitude,  and  tak^s  the 
control  level  achieved  by  the  median 
source.  This  is  mathematically 
equivalent  to  identifying  the  emission 
limitation  achieved  by  the  source  at 
approximately  the  observed  94th 
percentile  level  of  emission  control. 
Either  of  these  two  approaches  could  be 
used  in  developing  standards  for 
different  source  categories.  The 
"median"  approach  was  used  in  these 
proposed  standards. 

Once  the  floor  has  been  determined 
for  new  or  existing  sources  for  a 
category  or  subcategory,  the 
Administrator  must  set  MACT  standards 
that  are  no  less  stringent  than  the  floor. 
Such  standards  must  then  be  met  by  all 
sources  within  the  category  or 
subcategory.  However,  in  establishing 
standards,  the  Administrator  may 
distinguish  among  classes,  types,  aad 
sizes  of  sources  within  a  category  or 
subcategory  (section  112(d)(1)).  Thus, 
for  example,  the  Administrator  could 
establish  two  classes  of  sources  within 
a  category  or  subcategory  based  on  size 
and  estabUsh  a  different  emission 
standard  for  each  class,  provided  both 
standards  are  at  least  as  stringent  as  the 
MACT  floor. 

In  addition,  the  Act  provides  the 
Administrator  further  flexibility  to 
regulate  area  sources.  Section  112(d)(5) 
provides  that  in  lieu  of  establishing 
MACT  standards  under  section  112(d), 
the  Administrator  may  promulgate 
standards  which  provide  for  the  use  of 
"generally  available  control 
technologies  or  management  practices." 
Area  source  standards  promulgated 
under  this  authority  (GACT  standards) 
would  not  be  subject  to  the  MACT 
"floors"  described  above.  Moreover,  for 
source  categories  subject  to  standards 
promulgated  under  section  112(d)(5), 


EPA  is  not  required  to  conduct  a 
residual  risk  analysis  under  section 
112(f). 

D.  Regulatory  Approach  and  Regulatorv 
Alternatives 

At  the  end  of  the  data  gathering  and 
analysis,  EPA  must  decide  whether  it  is 
more  appropriate  to  follow  the  MACT  or 
the  GACr  approach  for  regulating  an 
area  source  category.  In  some  cases,  it 
may  be  appropriate  to  regulate  both 
major  and  area  sources  in  a  source 
category  imder  MACT.  In  other  cases,  it 
may  be  more  appropriate  to  establish 
area  source  standards  based  on  GACT. 
In  the  case  of  the  proposed  rulemaking 
for  chromium  electroplating  and 
anodizing,  the  Administrator  has 
decided  to  regulate  both  major  and  area 
sources  by  applying  MACT. 

The  next  step  in  establishing 
standards  is  the  investigation  of 
regulatory  alternatives.  With  MACT 
standards,  only  alternatives  at  least  as 
stringent  as  the  floor  may  be  considered. 
Information  about  the  industry  is 
analyzed  to  develop  model  plant 
populations  for  projecting  national 
impacts,  including  HAP  emission 
reduction  levels,  costs,  energy,  and 
secondary  impacts.  Several  regulatory 
alternative  levels  (which  may  be 
different  levels  of  emissions  control  or 
different  levels  of  applicability  or  both) 
are  then  evaluated  to  determine  the 
most  appropriate  regulatory  alternative 
to  serve  as  die  basis  for  the  standard. 
The  regulatory  alternatives  for  new 
I  versus  existing  sources  may  be  diH^erent, 
and  separate  regulatory  decisions  must 
be  made  for  new  and  existing  sources. 
For  both  source  types,  the  selected 
alternative  may  be  more  stringent  than 
the  MACT  floor.  However,  the  control 
level  selected  must  be  technically 
achievable.  In  selecting  a  regulatory 
alternative,  the  Agency  considers  the 
achievable  reduction  in  emissions  of 
HAP  (and  possibly  other  pollutants  that 
are  co-controlled),  the  cost  and 
economic  impacts,  the  energy 
requirements,  and  other  environmental 
impacts. 

The  selected  regulatory  alternative  is 
thep  translated  into  a  proposed 
regulation.  The  regulation  implementing 
the  decision  typically  includes  sections 
of  applicabiUty,  standards,  test  methods 
and  compliance  demonstration, 
monitoring,  reporting,  and 
recordkeeping.  The  preamble  to  the 
proposed  regulation  provides  an 
explanation  of  the  rationale  for  the 
decision.  The  public  is  invited  to 
comment  on  the  proposed  regulation 
during  the  public  comment  period. 
Based  on  an  evaluation  of  these 
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comment8,^A  reaches  a  final  decision 
and  promulgates  the  standard. 

m.  Overview  of  Pn^KMed  Standuds 

This  section  provides  an  overview  of 
the: 

(1)  Applicability  of  the  standards: 

(2)  Format  of  the  standards; 

(3)  Actual  standards  and  their  bases; 

(4)  Test  methods  for  comphance; 

(5)  Monitoring  requirements;  and 

(6)  Reporting  and  recordkeeping 
requirements. 

Detailed  discussions  concerning  the 
statutory  basis  and  the  selection 
rationale  for  the  proposed  standards  are 
provided  in  sections  n  and  VI, 
respectively,  of  this  preamble. 

A.  Applicability  of  the  Standards 

The  source  categories  to  be  regulated 
are  major  and  area  sources  of  HAP 
emissions  from  facilities  performing 
hard  chromium  electroplating, 
decorative  chromium  electroplating, 
and  chromium  anodizing.  As  noted  in 
the  initial  source  category  list.  EPA  has 
identified  as  a  separate  source  category 
each  of  the  three  different  types  of 
chromium  electroplating  and  anodiring 
operations.  In  addition,  EPA  has  listed 
both  the  major  and  area  sources  for  each 
of  these  categories.  Thus,  this  rule 
proposes  standards  for  six  different 
source  categories  identified  in  the  July 
16. 1992  source  category  list. 

Tbe  specific  emission  units  that  are  to 
be  regulated  within  these  source 
categories  are  electroplating  and 
anodizing  tanks.  There  are 
approximately  1,500  faciUties  with  hard 
chromium  electroplating  tanks,  2,800 
facilities  with  decorativB  chromium 
electroplating  tanks,  and  700  facilities 
with  chromium  anodizing  tanks  in  the 
United  States.  Approximately  10 
percent  of  the  decorative  chromium 
electroplating  tanks  use  a  trivalent 
chromium  electroplating  process;  the 
remainder  use  a  chromic  acid 
(hexavalent  chromium)  electroplating 
process.  A  more  detailed  process 
description  of  the  emission  sources 
being  regulated  is  provided  in  section 
V.A  of  this  preamble. 

Section  112(b)  of  the  Act  lists 
chromium  compounds  as  HAP;  these 
are  the  pollutants  being  regulated  by 
this  rulemaking.  Chromic  acid,  a 
hexavalent  chromium  compound,  is 


emitted  in  significant  quantities  from  all 
hard  chromium  electroplating  and 
anodizing  tanks  and  from  most 
decorative  chromium  electroplating 
tanks.  Hexavalent  chromium 
compounds  are  highly  toxic  and  are 
known  human  carcinogens.  Emissions 
6x)m  those  decorative  electroplating 
tanks  that  use  trivalent  chromium 
electroplating  solutions  include 
trivalent  chromium  and  may  include 
low  levels  of  hexavalent  chromium.  The 
data  on  the  carcinogenicity  of  trivalent 
chromium  are  inconclusive  at  this  time; 
however,  it  is  known  that  trivalent 
chromium  can  accumulate  in  the  lungs 
and  could  potentially  result  in 
decreased  lung  function  under  extended 
exposure  conditions. 

B.  Format  of  the  Standards 

The  proposed  standards  are  expressed 
in  terms  of  emission  limits.  Specifically, 
a  concentration  format  was  selected  for 
the  proposed  standards:  Mass  of  total 
chromium  emitted  per  unit  volume  of 
air,  expressed  as  milligrams  of 
chromium  per  dry  standard  cubic  meter 
of  air  (mg/dscm).  This  format  would 
apply  to  all  chromium  electroplating 
and  anodizing  tanks  and  would  allow 
owner/operator  flexibility  in  the 
selection  of  technologies  or  operational 
practices  that  achieve  equivalent 
performance  to  those  technologies 
selected  as  the  basis  of  the  standards. 
Emissions  from  hard  chromium 
electroplating  and  anodizing  tanks  and 
those  decorative  chromium 
electroplating  tanks  using  a  chromic 
acid  electroplating  process  are 
comprised  of  hexavalent  chromium. 
Emissions  from  decorative  chromium 
electroplating  tanks  that  use  a  trivalent 
electroplating  process  are  comprised 
primarily  of  trivalent  chromium,  with 
low  levels  of  hexavalent  chromium 
possibly  present. 

An  alternative  format  to  reduce 
emissions  is  proposed  for  decorative 
chromium  electroplating  tanks  and 
chromium  anodizing  tanks  that  use 
fume  suppressants.  Such  tanks  do  not 
typically  have  ventilation  systems; 
emission  testing  to  determine 
compliance  at  these  tanks  would  not  be 
possible  (see  discussion  in  section 
VI.D).  The  emission  limits  for  decorative 
chromium  electroplating  tanks  and 
chromium  anodizing  tanks  using  fume 


suppressants  are  expressed  in  terms  of 
concentration  and  are  based  on 
emission  tests  performed  at  sources 
with  ventilation.  Another  parameter, 
surface  tension,  has  l>een  measured  in 
conjunction  with  the  emission  rate  from 
tanks  using  wetting-agent-type  fume 
suppressants,  and  EPA  has  found  that  a 
relationship  between  surface  tension 
and  total  chromium  emission  rates 
exists.  Therefore,  the  Administrator  is 
proposing  that  those  tanks  that  use 
wetting-agent-type  fume  suppressants 
(or  a  wetting  agent  plus  foam  blanket) 
comply  with  a  surface  tension 
requirement  rather  than  the  emission 
limit. 

C.  Actual  Standards  and  Their  Bases 

In  the  proposed  rulemaking, 
standards  have  been  established  for 
major  and  area  sources  in  each  category 
and  subcategory  identified  for 
regulation.  TTie  Agency's  study  has 
indicated  that  the  majority  of  the 
sources  in  each  category  and 
subcategory  would  be  area  sources, 
emitting  less  than  9.1  Mg/yr  (10  t(»s/yr) 
of  any  one  HAP  or  22.7  Mg/yr  (25  tons/ 
yr)  of  multiple  HAP  by  themselves. 
Some  sources  are  considered  major 
because  they  are  located  vnthin  the 
fenceline  of  a  source  that  is  major. 
However,  the  appropriate  control 
technology  is  not  a  function  of  whether 
the  source  is  a  major  or  area  source. 
Thus,  the  standards  identified  in  this 
section  would  apply  both  to  major  and 
area  sources  in  each  category  and 
subcategory. 

The  Administrator  has  determined 
that  different  standards  are  appropriate 
for  new  sources  as  compared  to  existing 
sources;  this  decision  is,  in  part,  based 
on  the  MACT  floor  requirements 
explained  in  section  n.C.  The 
Administrator  has  also  determined  that 
for  existing  sources  in  the  hard 
chromium  electroplating  category, 
different  standards  are  suitable  based  on 
the  size  of  the  facility.  A  less  stringent 
standard  is  proposed  for  small  facilities 
in  this  source  category.  The  size 
designations  identified  for  this  source 
category  are  independent  of  the  major 
and  area  source  designation. 

A  summary  of  the  total  chromium 
emission  limits  for  each  of  the 
categories  and  subcategories  is  provided 
in  Table  1. 


Table  1.— New  and  Existing  Sources-Basjs  of  the  Standard  (Total  Chpomum  Emiss)on  Limit) 


New..^ 


Hani  chramium  electroplatino 


Small 


CUP*:  ((U}13  mgAteem  I5.7x10-«  giMec^  .. 


Laige 


CMP:  (0.013  mgWecm  I5.7x10-«  gr/dscTD. 


65772        Federal  Regirter  /  Vol.  58,  No.  240  /  Thursday,  December  16.  1993  /  Proposed  Rxiles 


Table  1.— New  and  Existing  Sources— Basis  of  the  Standard  (Total  Chromium  Emission  Umit)— Continued 


Hard  chromium  eiectropiating 


Existing 


Smal 


PBS*:  (0.03  mg/dBcm  [1.3x10-s  gr/dscf]) 


Large 


CMP:  (0.013  mg/dscm  (5.7x10 -«  gr/dscf]). 


Decorative  chromium  (chromic  add  l)ath);  all  sizes  of  operations: 


New  and  existing 


FSc:(40  dynes/cm  (2.7x10-3  lb|/ni)  or  (0.003  mg/dscm 
(lA<lO-«  gr/dscf]). 


Decorative  chromium  (trtvalent  chromium  bath);  all  sizes  of  operations: 


New  and  existing 


TVCo:  (no  action)  (55  dynes/cm  (3.8x10-3  Ibj/ft])  or  (0.048 
mg/dscm  (2. 1  x1 0  - »  gr/dscf]). 


Chromium  anodizing;  all  sizes  of  operations: 


New  and  existing 


FS:  (40  dynes/cm  (2.7x10-3  Mt])  or  (0.003  mg/dscm 
(1.3x10-«  gr/dscf]). 


•  CMP«Compos(te  mesh  pad. 
t>PBS-Paci(ed-bed  acnibbw. 
c  FS-Chemicai  fume  suppressant 
oTVS>Thvaient  chromium  plating  process. 


1.  Hard  Chromium  Electroplating  Tanks 

a.  New  Tanks.  All  new  hard 
chromium  electroplating  tanks, 
regardless  of  size,  would  be  required  to 
iQ«et  a  total  chromium  emission  Umit  of 
0.013  mg/dscm  (5.7xl0-«  grain  per  dry 
standard  cubic  foot  [gr/dscf]).  This 
emission  limit  is  based  on  the  use  of  a 
composite  mesh-pad  system.  Composite 
mesh-pad  systems  have  been 
demonstrated  to  achieve  an  outlet  total 
chromium  concentration  of  0.013  mg/ 
dscm  (5.7x10-6  gr/dscf). 

b.  Existing  Tanks.  The  emission  limits 
for  existing  hard  chromium 
electroplating  tanks  that  are  presented 
in  the  following  paragraphs  differ 
depending  on  the  size  of  the  facility. 
Facilities  with  maximum  cumulative 
potential  rectifier  capacities  less  than  60 
million  Ah/yr  are  considered  small. 
Other  fedUties  are  considered  large.  A 
discussion  of  the  calculation  of 
maxim\mi  potential  rectifier  capacity  is 
provided  in  section  VI.A  of  this 
preamble. 

All  existing  hard  chromium 
electroplating  tanks  at  large  facilities 
would  be  required  to  meet  a  total 
chromium  emission  limit  of  0.013  mg/ 
dscm  (5.7x10-6  gr/dscf),  which  is  based 
on  the  composite  mesh-pad  system. 

All  existing  hard  chromium 
electroplating  tanks  at  small  facilities 
would  be  required  to  meet  a  total 
chromium  emission  limit  of  0.03  mg/ 
dscm  (1.3x10-*  gr/dscf).  This  emission 
limit  is  based  on  the  use  of  a  well- 
maintained  and  well-operated  packed- 
bed  scrubber. 


2.  Decorative  Chromium  Electroplating 
Tanks  Using  a  Chromic  Acid  Bath 

All  new  and  existing  decorative 
chromium  electroplating  tanks  that  vise 
a  chromic  acid  electroplating  process, 
regardless  of  size,  would  be  required  to: 
(1)  Meet  a  total  chromium  emission 
limit  of  0.003  mg/dscm  (1.3x10-6  gr/ 
dscf)  if  an  air  i>ollution  control  device 
is  the  sole  means  to  control  chromium 
emissions;  or  (2)  use  a  wetting-agent- 
type  fume  suppressant  in  the 
electroplating  bath  and  maintain  a  bath 
surface  tension  no  greater  than  40  dynes 
per  centimeter  (dynes/cm)  (2.7x10-' 
pound  force  per  foot  (Ibf/ftj).  Chemical 
fume  suppressants  in  the  form  of 
wetting  agents,  used  either  alone  qr  with 
a  foam  blanket,  are  expected  to  achieve 
outlet  concentrations  of  0.003  mg/dscm 
(1.3x10-6  gr/dscf)  when  used  in 
accordance  with  vendor 
recommendations. 

3.  Decorative  Chromium  Electroplating 
Tanks  Using  a  Trivalent  Chromium  Bath 

Emission  tests  conducted  on  a 
trivalent  chromium  electroplating  tank 
indicated  that  the  total  chromium  outlet 
concentration  fi'om  such  a  bath  is  0.048 
mg/dscm  (2.1xlO-»  gr/dscf).  The 
maximimi  value  of  bath  surface  tension 
measured  during  the  test  was  55  dynes/ 
cm  (3.8x10-3  IWfl).  Because  surfece 
tension  is  related  to  emissions,  the 
proposed  standard  requires  that  this 
value  not  be  exceeded.  Surface  tension 
monitoring  is  required  to  minimize  the 
potential  that  any  new  process 
developments  for  trivalent  chromium 
baths  would  result  in  an  increase  in 
emissions  from  the  process.  If  an  air 


pollution  control  device  is  the  sole 
means  of  controlling  chromium 
emissions,  facilities  must  meet  a  total 
chromium  emission  limit  of  0.048  mg/ 
dscm  (2.1x10-"  gr/dscf). 

4.  Chromium  Anodizing  Tanks 

All  new  and  existing  chromiimi 
anodizing  tanks,  regardless  of  size, 
would  be  required  to  meet  a  total 
chromium  emission  limit  of  0.003  mg/ 
dscm  (1.3x10-6  gr/dscf)  (if  an  air 
pollution  device  is  the  sole  means  of 
controlling  chromium  emissions)  or 
maintain  a  surface  tension  no  greater 
than  40  dynes/cm  (2.7x10-3  Ibf/ft)  (if 
wetting  agents  are  used  to  control 
chromium  emissions). 

5.  Compliance  Schedule 

Owners  or  operators  of  existing  hard 
chromium  electroplating  tanks  would  be 
required  to  comply  with  the  proposed 
standards  within  1  year  after  the 
effective  date  of  the  standards.  In 
accordance  with  proposed  §  63.7(a),  the 
owner  or  operator  would  then  have  120 
days  after  tne  compliance  date  to 
conduct  a  performance  test.i  These  time 
periods  are  necessary  to  allow  the 
estimated  60  p>ercent  of  those  fadUties 
with  tanJcs  currently  operating 
uncontrolled,  or  with  less  effective  air 
pollution  control  devices  than  those 
required  under  the  standards,  to  obtain, 
install,  and  test  appropriate  control 
systems.  The  EPA  believes  this  amoimt 
of  time  is  adequate  and  that  a  longer 
time  is  neither  necessary  nor  desirable 


>  The  EPA  proposed  reguktioiu  for  (ubpart  A  of 
40  CFR  p«rt  63  published  in  the  Federal  T 
«1  August  11, 1993  at  S8  FR  42700. 
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given  the  highly  toxic  nature  of 
chromium  emissions  and  the  proximity 
of  these  operations  to  highly  populated 
areas. 

The  owner  or  operator  of  an  existing 
decorative  chromium  or  chromium 
anodizing  tank  would  have  3  months  to 
comply  after  the  effective  date.  A 
shorter  time  period  is  appropriate  for 
these  tanks  because  fume  suppressants 
already  are  widely  used,  a  large  number 
of  vendors  supply  chemical  fume 
suppressants,  and  no  installation  of 
equipment  is  needed  to  comply  with  the 
standards. 

Owners  or  operators  of  new  hard 
chromium  or  decorative  chromium 
electroplating  or  anodizing  tanks  that 
commence  construction  or 
reconstruction  after  the  standards  are 
proposed,  and  before  the  final  standards 
are  promulgated,  would  have  to  comply 
immediately  upon  startup  unless  the 
promulgated  standards  are  more 
stringent  than  the  proposed  standards. 
In  accordance  with  §63.7(a)(2)(ix),  if  the 
promulgated  standwds  are  more 
stringent  than  the  proposed  standards, 
the  compUance  date  for  tanks  built  after 

Eroposal  but  before  promulgation  would 
B  1  year  after  the  effective  date.i  The 
owner  or  operator  would  have  to 
comply  with  the  standard  as  proposed 
until  the  compliance  date.  The  owner  or 
operator  would  then  be  required  to 
conduct  a  performance  test  within  120 
days  after  the  compUance  date. 

The  owner  or  operator  of  any  hard 
chromium  or  decorative  chromium 
electroplating  or  anodizing  tank 
constructed  after  the  effective  date  of 
the  standards  would  be  required  to 
comply  immediately  upon  startup. 

6.  Early  Reduction  Program 

An  early  reduction  program  for 
existing  sources  is  set  out  in  section 
112(i)(5)  of  the  Act.  This  is  a  voluntary 
program  that  allows  an  emission  source 
to  quahfy  for  a  6-year  extension  from 
the  compUance  date  to  comply  with  the 
promulgated  standard,  provided  it 
meets  and  demonstrates  all  the  program 
requirements.  Those  requirements  are: 
(1)  The  source  must  achieve  a  90 
percent  or  greater  reduction  in  HAP 
emissions  (95  percent  for  particulate 
matter);  (2)  an  enforceable  commitment 
for  this  reduction  is  made  to  EPA;  (3) 
the  emission  reduction  must  be 
achieved  before  the  standard's  proposal, 
unless  the  source  quaUfies  for  and 
makes  an  enforceable  commitment  for 
this  reduction  before  the  proposed  date 
that  states  the  reduction  will  be 
achieved  after  proposal  but  before 
January  1. 1994;  and  (4)  the  early 

*Ibid. 


emission  reduction  must  be  determined 
through  a  comparison  of  the  reduced 
emissions  levels  achieved  with  the 
baseline  levels  in  existence  no  earUer 
than  1987  (unless  data  were  submitted 
in  response  to  a  Section  114  request  and 
received  by  the  Administrator  before 
November  15, 1990;  in  which  case,  1985 
or  1986  baseline  data  can  be  used).  The 
early  reduction  program  implementing 
section  112(i)(5)  was  promulgated  on 
December  29, 1992  (57  FR  61970).  The 
EPA  has  explained  the  early  reduction 
program  to  affected  industry  sources 
and  expects  some  sources  to  participate 
in  the  program.  Those  most  likely  to 
participate  would  be  those  that  have 
recently  installed  effective  control 
measures. 

D.  Test  Methods  for  Compliance 

Test  Methods  306  and  306A, 
"Determination  of  Chromium  Emissions 
from  Decorative  and  Hard  Chromium 
Electroplating  and  Anodizing 
Operations,"  are  the  proposed  methods 
for  determining  compliance  with  the 
emission  standards.  Test  Method  306B, 
"Surface  Tension  Measurement  and 
Recordkeeping  for  Tanks  used  at 
Chromium  Electroplating  and 
Anodizing  FaciUties,"  is  the"proposed 
method  for  monitoring  surface  tension 
at  decorative  chromium  electroplating 
and  chromic  acid  anodizing  faciUties. 

E.  Monitoring  Requirements 

Two  types  of  monitoring  would  be 
required  by  this  standard:  CompUance 
monitoring  and  operation  and 
maintenance  (04M)  monitoring. 
CompUance  monitoring  would  be 
conducted  to  ensure  ongoing 
compUance  with  the  emission  Umit. 
Operation  and  maintenance  monitoring 
would  be  required  to  ensure  that  the 
affected  source  and  its  emission  control 
system  is  properly  maintained  and 
operated  to  minimize  emissions. 

1.  CompUance  Monitoring 

All  owners  or  operators  that  use  an  air 
poUution  control  device  to  demonstrate 
compliance  with  the  specified 
chromium  emission  Umits  would  be 
required  by  the  proposed  standards  to 
conduct  an  initial  performance  test,  in 
accordance  with  the  requirements  of 
§  63.7.3  During  the  performance  test,  the 
owner  or  operator  would  establish 
values  for  operating  parameters  to  be 
monitored  to  ensure  continued 
compUance  with  the  standard.  This 
section  identifies  the  parameters  to  be 
monitored  and  the  frequency  of 
monitoring.  The  procedures  for 


*Ibid. 


monitoring  are  outlined  in  §63.345  of 
the  proposed  regulation. 

An  owner  or  operator  who  uses  an  air 
poUution  control  device  to  comply  with 
the  emission  Umits  would  be  required  to 
monitor  and  record  once  each  day  the 
gas  velodty  of  the  inlet  stream  to  the 
control  device.  The  value  or  range  of 
values  of  gas  velocity  that  correspond  to 
compUance  with  the  emission  Umit 
would  be  estabUshed  by  the  owner  or 
operator  during  the  initial  performance 
test.  If  a  packed-bed  scrubber  is  used  to 
comply  with  the  standard,  the  owner  or 
operator  would  also  be  required  to 
measure  once  each  day,  using  a 
hydrometer,  the  concentration  of 
chromic  acid  in  the  scrubber  water.  Gas 
velocity  and  scrubber  water 
concentraUon  (for  packed-bed 
scrubbers)  have  been  identified  by  the 
Agency  as  the  site-specific  operating 
parameters  that  would  determine 
compUance  or  noncompUance  with  the 
regulation.  Should  the  gas  velocity  be 
outside  of  the  range  estabUshed  during 
the  performance  test  (i.e.,  either  higher 
or  lower  than  the  pre-estabUshed  value 
or  range  of  values)  or  should  the 
scrubber  water  concentration  exceed  45 
grams  per  Uter  (g/L)  (6  ounces  per  gallon 
(oz/gal),  the  ovkmer  or  operator  would  be 
in  noncompliance  with  the  emission 
Umit. 

As  an  alternative  to  the  above 
requirements,  an  owner  or  operator  who 
uses  an  air  pollution  control  device  in 
conjunction  with  fume  suppressants  to 
control  emissions  from  a  decorative 
chromium  or  chromium  anodizing 
operation  may  monitor  surface  tension 
of  the  electroplating  bath  to  demonstrate 
ongoing  compUance  (gas  velodty  and 
scrubber  water  concentration  would  not 
have  to  be  monitored).  The  maximum 
value  for  surface  tension  may  be 
determined  by  the  owner  or  operator 
during  the  initial  performance  test,  or 
the  owner  or  operator  may  adhere  to  the 
surface  tension  limits  set  by  this 
standard,  (If  the  surface  tension  Umits 
set  by  this  standard  are  used  to  indicate 
compUance,  an  iniUal  performance  test 
would  not  be  required.)  The  owner  or 
operator  would  be  required  to  measure 
and  record  the  surface  tension  of  the 
bath  iising  a  stalagmometer  or  a 
tensiometer  at  least  once  every  4  hours 
during  operation  of  the  tank.  Operation 
of  the  electroplating  tank  at  surface 
tensions  above  the  acceptable  value 
would  constitute  noncompUance  with 
the  standard. 

An  owner  or  operator  of  a  tank  that 
uses  a  wetting-agent-t)rpe  fume 
suppressant  or  a  combination  wetUng- 
agent/foam-blanket-type  suppressant  to 
comply  with  the  standard  would  be 
required  to  measure  and  record  the 
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surface  tension  of  the  bath  using  a 
stalagmometer  or  a  tensiometer  at  least 
once  every  4  hoiirs  during  operation  of 
the  tank.  Operation  of  the  electroplating 
tank  at  surface  tensions  above  the 
acceptable  value  would  constitute 
noncompliance  with  the  standard. 

An  owner  or  operator  of  a  tank  that 
uses  a  foam  blanket  alone  to  comply 
with  the  standard  would  be  required  to 
conduct  an  initial  performance  test  to 
confirm  that  the  emission  limit  of  0.003 
mg/dscm  (1.3xlO-«  gr/dscf)  is  being 
met  For  ongoing  compliance,  the  owner 
or  operator  would  be  reqtiired  to 
maintain  the  foam  blanket  thickness  at 
2.5  centimeters  (cm)  (1  inch  (in.)),  and 
measure  and  record  the  foam  blanket 
thickness  at  least  once  every  hour 
during  operation  of  the  tank.  Operation 
of  the  electroplating  tank  at  a  foam 
blanket  thickness  below  the  accentable 
value  would  constitute  noncompliance 
with  the  standard. 

An  owner  or  operator  of  a  trivalent 
chromium  electroplating  tank  would  be 
required  by  the  standard  to  monitor  the 
surfece  tension  using  a  stalagmometer  or 
tensiometer  every  4  hours.  Operation  of 
the  electroplating  tank  at  surtace 
t^isions  above  the  acceptable  value 
would  constitute  noncompliance  with 
the  standard. 

2.  Operation  and  Maintenance 
Monitoring 

To  ensure  proper  operation  of  the  air 
pollution  control  device,  the  proposed 
standards  require  the  owner  or  operator 
to  prepare  an  operation  and 
maintenance  pwn  for  the  device.  The 
plan  would  be  incorporated  into  the 
startup,  shutdown,  malfunction  plan 
required  by  §  63.e(e).«  and  would 
include  a  standardized  checklist  to 
document  the  operation  and 
maintenance  of  the  equipment,  a 
systematic  procedure  for  identifying 
malfunctions  and  for  reporting  them  to 
supervisory  personnel,  and  procedures 
to  oe  followed  to  ensure  that  equipment 
or  process  malfunctions  due  to  poor 
maintenance  or  other  preventable 
conditions  do  not  ocair. 

As  an  indication  of  good  maintenance 
procedures,  the  owner  or  operator 
would  be  required  to  record  once  each 
day  the  performance  of  washdown  of 
the  pacJced  bed  or  mesh  pad  and  to 
measure  and  record  the  pressure  drop 
across  the  device.  As  with  the  gas 
velocity,  the  acceptable  pressiue  drop 
range  would  be  established  by  the 
owner  or  operator  during  the  initial 
performance  test.  Unlike  gas  velocity 
and  acrubber  water  cancentratlon,  the 
pressure  drop  raadinga  would  be  used 


only  as  an  indication  of  adherence  to 
the  operation  and  maintenance  plan. 
Operation  outside  of  the  pre-established 
pressure  drop  range  would  not  alone 
indicate  noncompliance  with  the 
emission  limit 


F.  Reporting  and  Recordkeeping 
Requirements 

The  owner  or  operator  of  any  tank 
subject  to  these  standards  would  be 
required  to  fulfill  the  reporting  and 
recordkeeping  requirements  outlined  In 
8  63.10(e)(3)(v).»  These  requirements 
include  those  associated  with  startup, 
shutdown,  or  malfunctions;  operation 
and  maintenance  records:  compliance 
monitoring  system  records;  performance 
test  reporting;  quarterly  reports  of  no 
excess  emissions  for  a  year  and  semi- 
annual reporting  subsequently,  if  there 
are  no  excess  emissions;  and  quarterly 
reports  of  exceedances  of  the  emlMlon 
limits.  The  owner  or  operator  of  any 
ttmk  subject  to  these  standards  would  be 
required  to  submit  quarterly  reports  of 
any  exceedances  of  monitored  operating 
parameter  values  required  under  this 
subpart.  These  quarterly  reports  must 
contain  the  monitored  operating 
parameter  value  readings  for  the  periods 
constituting  exceedances,  and  a 
description  and  timing  of  steps  taken  to 
address  the  cause  of  the  exceedances. 

In  addition  to  the  above  requirements, 
the  owner  or  operator  of  a  tanlc  that  uses 
an  add-on  air  pollution  control  device  to 
meet  an  emission  standard  would  also 
be  required  to  maintain  records  of  daily 
and  monthly  inspections,  daily  gas 
velocity  readings,  daily  washdowns. 
daily  pressure  drop  readings,  and  any 
emission  tests  at  the  facility.  Facilities 
using  packed-bed  scrubbers  to  coniply 
with  the  standards  would  also  be 
required  to  maintain  records  of  daily 
scrubber  water  concentrations.  All 
records  must  be  maintained  for  a 
minimnm  of  5  years.  Each  inspection 
record  would  identify  the  device 
inspected  and  include  the  following  (see 
further  discussion  in  section  VI.I):  the 
date  and  approximate  time  of 
inspection,  a  brief  description  of  the 
working  condition  of  the  device  during 
the  inspection,  the  gas  velocity,  the 
scrubber  water  concentration  (if 
applicable),  the  pressure  drop,  and  any 
actions  taken  to  correct  deficiencies 
foimd  during  the  inspection.  Each 
record  of  wt^down  would  identify  the 
device  and  include  the  date, 
approximate  time,  and  duration  of  the 
washdown. 

An  owner  or  operator  of  a  tank  that 
uses  a  fume  suppressant  or  foam  blanket 
to  comply  with  Uie  standard  would  be 


required  to  maintain  the  following 
records  at  the  facility  for  at  least  5  years: 
the  amoimts  of  fume  suppressants 
purchased  (invoices);  the  surface 
tension  or  foam  blanket  thickness 
measurements;  the  frequency  of 
maintenance  additions;  the  amoimt  of 
material  added  during  each 
maintenance  addition;  the  sxurface 
tension  of  the  bath;  measurements  of 
foam  blanket  thickness;  and  any 
emission  tests  to  assure  compliance 
with  the  standard.  Each  record  of  a 
sxirface  tension  measurement  would 
identify  the  tank  and  include  the  date, 
approjdmate  time,  measured  surface 
tension,  and  whether  any  additions 
were  made  to  the  bath.  Each  record  of 
a  foam  blanket  thickness  measurement 
would  identify  the  tank  and  include  the 
date,  approximate  time,  measured 
thickness,  and  whether  any  additions 
were  made  to  the  bath.  If  an  addition 
was  made,  the  amount  of  material  added 
would  also  be  recorded. 

An  owner  or  operator  of  a  tank  that 
uses  a  trivalent  cnromlum  electroplating 
process  would  be  required  to  maintain 
at  the  facility  for  at  least  5  years  records 
of  the  surface  tension  measurements; 
the  amount  of  bath  additive  (containing 
fume  suppressant)  that  is  purchased 
(invoices);  and  any  emission  tests 
conducted.  Each  record  of  a  surface 
tension  measurement  would  Identify  the 
tank  and  Include  the  date,  approximate 
time,  and  measured  surface  tension. 


«Ibld. 


■Ud. 


IV.  Impacts  of  the  Standards 

The  nationwide  impacts  presented 
below  are  the  impacts  the  proposed 
standards  would  have  on  existing 
facilities  in  each  category  or  subcategory 
identified.  No  net  growth  is  projected 
for  the  source  categories  covered  by 
these  standards  although  new  facilities 
may  be  constructed  to  replace  existing, 
obsolete  facilities.  Because  no 
information  is  available  for  projecting 
numbers  of  new  facilities  or 
electroplating  tanks,  nationwide 
impacts  beyond  baseline  are  presented 
here  for  existing  facilities  only.  For 
informational  purposes,  model  plant 
impacts  are  presented  for  new  facilities 
in  section  VI.C.4.  More  detailed 
disciission  on  how  these  impacts  were 
calculated  can  be  found  in  section  V.I.C 
of  this  preamble.  Chapters  6  through  8 
of  the  BID,  and  in  the  New  Technology 
Document  (see  ADDRESSES  section). 

A.  Hard  Chromium  Electroplating  Tanks 

Existing  hard  chromium 
electroplating  tanks  at  facilities  with 
maximum  cimiulattve  potential  rectifier 
capacities  greater  than  or  equal  to  60 
qtullon  Ah/yr  (large  fadhtles)  woidd  be 
required  to  meet  a  total  chromium 
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emission  limit  of  0.013  mg/dscm 
(5.7x10-8  gr/dscf),  which  is  based  on 
the  appUcatlon  of  composite  mesh  pads. 
The  aggregated  nationwide  emission 
reduction  fit)m  baseline  which  would  be 
achieved  by  these  sources  would  be 
approximately  126  megagrams  per  year 
(Mg/yr)  (139  tons  per  year  (tons/yr)). 
Nationwide  aggregated  annual  costs 
beyond  baseline  would  be 
approximately  $17  million. 
Existing  hard  chromium 
electroplating  tanks  at  facilities  with 
maximum  ciunulative  potential  rectifier 
capacities  less  than  60  million  Ah/yr 
(small  facilities)  would  be  required  to 
meet  a  total  chromium  emission  limit  of 
0.03  mg/dscm  (1.3x10 -s  gr/dscf),  which 
is  based  on  the  application  of  packed- 
bed  scrubbers.  The  aggregated 
nationwide  emission  reduction  fi-om 
baseline  which  would  be  achieved  by 
these  sources  would  be  approximately 
18  Mg/yr  (20  tons/yr).  Nationwide 
aggregated  annual  costs  beyond  baseline 
would  be  approximately  $5  million. 

The  total  emission  reduction  for  the 
hard  chromium  electroplating  source 
category  would  be  144  Mg/yr  (159  tons/ 
yr)  with  an  associated  total  annual  cost 
for  control  of  $22  miUion.  The  total 
annual  reporting  and  recordkeeping 
costs  of  the  proposed  standards  would 
be  approximately  $8.6  million. 

The  annual  cost  for  control  would 
increase  the  electroplating  cost  for  hard- 
chromium-plated  products.  It  is 
assumed  that  the  majority  of  these  costs 
can  be  passed  on  to  Uie  customer 
because  the  capital  investment  the 
customer  has  in  the  part,  in  most  cases, 
far  outweighs  the  increased 
electroplating  cost.  In  addition,  the 
actual  product  price  increase  resulting 
from  compliance  with  the  emission 
standard  would  be  less  than  1  percent 
of  the  current  product  price.  The 
relatively  minor  effect  on  end  product 
price  results  because,  most  often,  hard 
chromium  electroplating  is  not 
performed  on  an  entire  end  product. 
Instead,  electroplating  is  performed  on 
components  (e.g.,  hydraulic  cylinders) 
of  the  end  product  (e.g.,  backhoe),  and 
the  cost  increase  for  this  service  (that 
would  result  from  compliance  with  the 
standard)  is  small  compared  to  the  price 
of  the  end  product.  It  is  conservatively 
estimated  that  fewer  than  30  facilities 
with  hard  chromiimi  electroplating 
tanks,  or  less  than  2  percent  of  the 
industry  (largely  those  that  are  presently 
uncontrolled),  would  close  because  of 
their  inability  to  absorb  the  cost  of 
meeting  the  standard. 

The  nationwide  aggregate  energy 
impact  (mainly  for  additional  fan 
horsepower)  beyond  baseline  would  be 
approximately  102,900  megawatt  hours 


per  year  (MWh/yr)  for  large  fadhties 
and  6.300  MWh/yr  for  small  facilities. 
The  nationwide  soUd  waste  impact 
beyond  baseline  bom  the  periodic 
disposal  of  packing  material  would  be 
130  cubic  meters  per  year  (m3/yr)  (4,590 
cubic  feet  per  year  (fts/yr))  for  large 
facilities  and  26  ms/yr  (910  fts/yr)  for 
small  facilities. 

The  use  of  composite  mesh-pads  and 
packed-bed  scrubbers  results  in  the 
generation  of  wastewater  requiring 
reuse,  treatment,  or  disposal.  However, 
it  is  assvmied  that  all  wastewater  would 
eventually  be  drained  to  the 
electroplating  tanks  to  make  up  for 
evaporative  losses,  as  is  the  current 
industry  practice.  TTius,  no  wastewater 
impacts  would  be  associated  with  this 
standard.  If,  for  some  reason,  the 
wastewater  were  not  recycled,  it  would 
need  to  be  treated  and  disposed  of  in 
accordance  with  requirements  under  the 
Resource  Conservation  and  Recovery 
Act. 

B.  Decorative  Chromium  Electroplating 
Tanks 

Existing  decorative  chromium 
electroplating  tanks  using  a  chromic 
acid  bath  would  be  required  to  meet  a 
total  chromium  emission  Umit  of  0.003 
mg/dscm  (1.3xlO-»  gr/dscf)  if  an  air 
pollution  control  device  is  the  sole 
means  of  controlliiig  emissions  or  use 
wetting-agent-type  tume  suppressants 
and  maintain  a  surface  tension  of  less 
than  40  dynes/cm  (2.7x10-3  Ibf/ft). 
Impacts  are  estimated  based  on  the  use 
of  chemical  fume  suppressants.  The 
aggregate  nationwide  impact  of  the 
standards  on  decorative  chromium 
electroplaters  using  chromic  acid  baths 
is  estimated  to  be  10  Mg/yr  (11  tons/yr) 
in  emission  reductions.  No  additional 
cost  of  control  beyond  that  incurred  at 
baseline  would  accrue  because  there  are 
no  capital  costs  associated  with 
chemical  fume  suppressants.  (The  costs 
projected  for  baseline  conditions  result 
from  the  assiunption  that  42  percent  of 
the  facilities  will  elect  to  use  packed- 
bed  scrubbers  in  conjunction  with  fume 
suppressants.)  (See  further  discussion  in 
section  VI.C.)  The  total  annual  reporting 
and  recordkeeping  costs  of  the  proposed 
standards  would  be  approximately  $14 
milhon.  No  closures  are  anticipated  as 
a  result  of  compliance  because  there  is 
no  additional  cost  of  control.  No  energy 
or  solid  waste  impacts  are  attributable  to 
the  use  of  chemical  fume  suppressants. 
There  are  no  control  requirements  in 
this  proposed  rulemaking  for  existing 
decorative  chromium  electroplating 
tanks  using  a  trivalent  chromium 
electroplating  process.  Therefore,  there 
are  no  cost,  economic,  energy,  or  soUd 
waste  impacts.  These  faciUties  would  be 


required  to  maintain  a  surface  tension  of 
the  electroplating  bath  of  55  dynes/cm 
(3,8x10  -»  Ibf/ft)  or  to  meet  a  total 
chromium  emission  limit  of  0.048  mg/ 
dscm  (2.1x10-9  gr/dscf).  The  total 
annual  reporting  and  recordkeeping 
costs  of  the  proposed  standards  would 
be  approximately  $1.6  miUlon. 

C.  Chromium  Anodizing  Tanks 

Existing  chromium  anodizing  tanks 
would  be  required  to  meet  an  emission 
limit  of  0.003  mg/dscm  (1.3x10 -•  gr/ 
dscf)  or  maintain  a  surface  tension  of 
less  than  40  dynes/cm  (2.7x10-3  Ibf/ft). 
This  is  based  on  the  use  of  chemical 
fume  suppressants.  The  nationwide 
aggregate  emission  reduction  beyond 
baseline  would  be  4  Mg/yr  (4.4  tons/yr). 
As  with  decorative  chromium 
electroplating  fadUties  using  a  chromic 
acid  electroplating  process,  Siere  would 
be  no  nationwide  cost  impact  beyond 
baseline.  No  closures  are  antidpated  as 
a  result  of  compliance  with  the 
proposed  standards  because  there  is  no 
additional  cost  of  control.  There  are  also 
no  energy  or  soUd  waste  impacts 
attributable  to  the  use  of  chemical  fume 
suppressants.  The  total  annual  reporting 
and  recordkeeping  costs  of  the  proposed 
standards  would  be  approximately  $3.8 
million. 

V.  Procesji  D^cription  and  Description 
of  Control  Technologies 

This  section  describes  the  chromium 
electroplating  amd  anodizing  processes 
and  the  technologies  that  can  be  used  to 
control  chromium  emissions  from  these 
processes.  This  section  is  provided  to 
supplement  the  rationale  for  selection  of 
the  proposed  standards  presented  in 
section  VI.  For  more  detailed  process 
and  control  technology  descriptions, 
consult  the  BID  for  the  proposed 
standards  (see  ADDRESSES)  and  the  New 
Tecnnology  Document  (see  ADDRESSES). 

A.  Process  Descriptions 

The  source  categories  that  would  be 
regulated  by  this  standard  are  those 
performing  hard  chromium 
electroplating,  decorative  chromium 
electroplating,  and  chromiimi 
anodizing.  (Area  and  major  sources  of 
each  would  be  regulated  for  a  total  of  six 
source  categories  )  The  specific 
emission  sources  that  would  be 
regulated  are  the  electroplating  and 
anodizing  tanks.  Three  distinct 
processes  can  be  performed  in  these 
tanks:  chromic  add  electroplating, 
trivalent  chromium  electroplating,  and 
chromium  anodizing.  Each  process  is 
described  below. 
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1.  Chromic  Add  Electroplating 


Chromic  add  electroplatins  is  the 
most  widely  used  procedure  for 
depositing  chromium  on  metal, 
rhmmiiim  anhydride  {CrOj),  commonly 
referred  to  in  the  industry  as  chromic 
add,  is  the  hexavalent  chromiiun 
compoimd  used  to  formulate  the 
electroplating  bath.  Chromic  add 
electroplating  baths  typically  contain 
approximately  240  g/L  (32  oz/gal)  of 
(Uremic  add  and  2.4  g/L  (0.32  oz/gal) 
of  sulfuric  add,  which  acts  as  a  bath 
catalyst 

Emissions  of  hexavalent  chromium 
from  the  electrodeposition  of  chromixun 
in  chromic  add  electroplating  baths 
occur  primarily  because  of  the 
ineffidency  of  the  chromic  add 
electroplating  process.  Eighty  to  90 
percent  of  the  electrical  current  applied 
is  consumed  by  the  evolution  of  oxygen 
and  hydrogen  gases  at  the  electrodes.  As 
the  bubbles  burst  at  the  surface  of  the 
electroplating  solution,  a  fine  chromic 
add  mist  is  formed.  The  rate  of  mist 
formation  is  a  function  of  the  chemical 
or  electrochemical  activity  in  the  tank 
and  increases  directly  with  the  amoimt 
of  current  (amperage]  applied  to  the 
\mA,  which  is  determined  by  the 
amount  and  type  of  parts  plated  or 
surfece  area  plated  in  the  tank  and  the 
current  densities  needed  to  efiectively 
plate  the  parts. 

In  hard  chromium  electroplating,  a 
relatively  thick  layer  of  chromium  is 
deposited  directly  on  a  base  metal 
(usuully  steel)  to  provide  functional  or 
engineering  charaderistics  such  as 
hardness,  a  low  coeffident  of  friction, 
and  wear  and  corrosion  resistance.  Hard 
chromiimi  electroplating  is  used  for 
items  such  as  hydrauhc  cylinders  and 
rods,  industrial  rolls,  zinc  die  castings, 
plastic  molds,  engine  components,  and 
marine  hardware.  Current  densities  for 
hard  chromium  electroplating  tanks 
range  from  1,600  to  6,500  amperes  per 
square  meter  of  surface  area  plated  (A/ 
m2)  (150  to  600  amperes  per  square  foot 
(A/ft^l).  Electroplating  times  range  from 
one-half  hour  to  36  hours,  and 
electroplating  tiiicknesses  range  from  a 
few  to  Severn  hundred  microns  liun). 

In  decorative  chromium 
electroplating,  the  base  material  (e.g.. 
brass,  steel,  aluminum,  or  plastic) 
generally  is  plated  with  layers  of  copper 
and  nickel  followed  by  a  relatively  tmn 
layer  of  chromium  to  provide  a  bright 
surfece  with  wear  and  tarnish 
resistance.  Decorative  chromium 
electroplating  is  used  for  items  such  as 
automotive  trim,  metal  fumittire, 
bicydes.  hand  tools,  and  plxunbing 
fixtures.  Currant  densities  for  decorative 
chromium  electroplating  tanks  range 


from  540  to  2,400  A/m»  of  surface  area 

plated  (50  to  220  A/flz).  Electroplating 

times  range  from  less  than  1  minute  to 

5  minutes,  and  electroplating 

thicknesses  range  from  0.003  to  2.5  (im 

(0.0001  to  0.1  mil). 

Hard  chromium  electroplating  tanks 
emit  significantly  more  chromic  add 
emissions  than  decorative  chromium 
electroplating  tanks  because  of  the 
higher  current  densities  and  longer 
electroplating  times  required  to  achieve 
the  desiredplate  thickness.  Emissions 
from  both  hard  chromiiun  and 
decorative  chromixmi  electroplating  are 
comprised  almost  entirely  of  nexavalent 
chromium  because  a  chromic  add 
electroplating  process  is  used. 


2.  Trivalont  Chromiimi  Electroplating 

Trivalent  chromium  processes  are 
used  at  less  than  10  percent  of  the  2,800 
fodlities  with  decorative  chromium 
electroplating  tanks.  This  process  is  not 
used  for  hard  chromium  electroplating 
because  the  trivalent  chromium  process, 
as  currently  formulated,  cannot  achieve 
the  full  range  of  plate  thicknesses 
necessary  ror  most  hard  chromium 
electroplating  applications. 

Trivalent  chromiimi  processes  are 
applicable  for  the  foil  range  of 
decorative  chromium  electroplating 
applications.  However,  because  the 

Erocess  is  relatively  new,  it  does  not 
ave  widespread  use.  Also,  spedal 
precautions  must  be  taken  when  a 
trivalent  chromium  process  is  used  for 
electroplating  brass,  zinc,  and  tubular 
(hollow)  steea  parts.  If  there  is 
insuffident  coverage  of  nickel  on  the 
part,  the  exposed  base  metals  may 
dissolve  in  the  trivalent  chromium 
electroplating  solution,  resulting  in 
contamination  of  the  bath.  •* 

Contamination  problems  can  be 
overcome  through  the  application  of  a 
thid^er  layer  of  nickel,  me  use  of  ion 
exchange  columns  to  purify  the  bath, 
and  several  other  methods.  At  present, 
there  are  several  trivalent  chromiiun 
tanks  at  which  these  types  of  parts  are 
successfoUy  plated. 

Two  types  of  trivalent  chromium 
processes  are  commerdally  available: 
The  single-cell  and  the  doubleK:ell.  The 
single-cell  process  is  a  halogen-based 
system  using  graphite  anodes  and 
additives  to  prevent  oxidation  of 
trivalent  chromium  at  the  anode.  In  this 
system,  the  anodes  are  in  dired  contad 
with  the  electroplating  solution.  The 
double-ceU  process  is  a  sulfate-based 
system  in  which  lead  anodes  are 
encased  in  boxes  that  are  lined  with  a 
permeable  (ion-selective)  membrane  and 
that  contain  a  dilute  solution  of  sulfuric 
add.  Tliis  system  eliminates  contad-and 
oxidation  of  the  trivalent  chromium 


electrolyte  at  the  anode.  The  double-cell 
process  requires  fewer  additives. 

The  main  difference  between  the 
trivalent  chromium  processes  and 
chromic  add  electroplating  processes  is 
in  the  chromium  electroplating  step. 
The  electroplating  bath  chemistry  is 
different  for  trivalent  baths;  the  bath  is 
comprised  mostly  of  trivalent  chromium 
with  hexavalent  chromium  considered 
as  a  bath  contaminant.  Trivalent 
chromium  electroplating  solutions 
typically  contain  between  22  to  30  g/L 
(3  to  4  oz/gal)  of  trivalent  chromium. 
The  exad  compositions  of  trivalent 
chromium  electroplating  solutions  are 
proprietary.  The  process  lines  for 
trivalent  diromium  electroplating 
processes  also  differ  from  those  used 
with  a  chromic  add  electroplating  bath. 
For  example,  additional  rinse  tanks  or 
post  dips  are  added  to  the  electroplating 
line  in  the  trivalent  chromium 
electroplating  processes. 

Tests  indicate  that  emissions  from 
trivalent  chromium  tanks  have  total 
chromium  concentrations  of  0.048  mg/ 
dscm  (2.1x10-5  gr/dsd)  and  hexavalent 
chromium  emissions  of  0.004  mg/dscm 
(1.75xlO-«  gr/dscf).  Additional 
advantages  of  using  a  trivalent 
chromium  bath,  from  a  pollution 
prevention  standpoint,  are  discussed  in 
section  V.B.  5. 


3.  Chromium  Anodizing 

In  the  chromium  anodizing  process, 
chromic  add  is  used  to  form  an  oxide 
layer  on  aluminum  that  provides 
corrosion  resistance.  The  chromium 
anodizing  process  is  used  primarily  to 
coat  aircraft  parts  and  architectural 
structures  that  are  subjed  to  high  stress 
and  corrosive  conditions.  The 
Department  of  Defense  (Naval  Air 
Systems  Command)  is  conducting 
research  on  alternatives  to  chromic  add 
anodizing  for  military  aircraft.  This 
research  focuses  on  the  use  of  a  sulfuric/ 
boric  add  anodizing  process.  If  the 
research  results  impad  the  current 
rulemaking,  they  will  be  made  available 
for  comment. 

The  chromic  add  concentration  in 
anodizing  baths  is  approximately  50  to 
100  g/L  (7  to  13  oz/gal).  The  current 
densities  appUed  range  from  1,550  to 
7,750  A/m2  (144  to  720  A/ft2)  of  surface 
area  anodized.  The  anodizing  time 
ranges  from  one-half  to  1  hour.  The 
anodizing  process  is  a  voltage- 
controlled  process.  Voltage  is  applied 
step- wise  (in  5  V  increments  per 
minute)  from  0  to  20  or  40  V  and 
maintained  at  the  desired  voltage  for  the 
remainder  of  the  anodizing  period. 
When  current  is  applied,  chromic  add 
breaks  down  in  the  anodizing  bath 
resulting  in  the  liberation  of  oxygen  and 
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hyckogen.  The  axygaa  evolves  at  the 
surface  of  theahiBriBUB  pert  where  it 
reacts  with  tho  substrate  to  form  «i 
aluminmn  oodde  layer.  At  the  same 
time,  cfaronuc  and  dichroiRic  acids 
contained  ka  the  bath  react  with  ^ 
aluminum  oxide  fifan  in  a  disserving 
action,  «^iich  results  in  the  formation  of 
very  ftae  pores  that  enhance  the 
contiBuatliKi  of  current  flow  to  the 
metal  surface.  About  half  of  the 
oxidized  ahunimun  is  rstaiiied  as 
anodic  film,  and  the  remainder  goes  into 
solution  to  form  alumina-chromic  add 
compounds.  The  liberation  of  hydrogen 
and  ox3rgen  gas  results  in  the  formation 
of  a  fine  chromic  add  mist  at  the  surface 
of  the  ^iodizing  solution.  Misting  is 
more  pranounced  at  the  beginning  of 
the  anodizing  cycle  when  there  is 
minimal  resistance  to  current  flow.  As 
the  oxide  film  develops  on  the  surface 
of  the  part,  the  resistance  to  current  flow 
is  hi^MT,  and  less  mist  is  iisnned. 

B.DescriptitMofContrtdTtckiuques 

This  sactioB  presents  descriptions  of 
the  techniques  typically  used  to  control 
emissions  of  chromic  add  mist  from 
chromium  electroplating  and  anodizing 
tanks.  All  of  these  ctmtrol  technologies 
are  effective  regardless  of  the  size  of  die 
operaticra.  In  particular,  the  use  of  a 
given  technology  is  not  a  function  of 
whether  a  source  is  ccmsidered  major  or 
area.  A  more  complete  description  of 
these  control  technologies  ia  presented 
in  the  BID  for  the  proposed  standards 
(see  ADDRESSER  and  in  the  New 
Technology  Report  (see  ADDRESSES). 
Control  teomologies  {e.g.,  chevron- 
blade  mist  eliminators)  mat  were 
considered  less  stringent  than  the 
MACT  floor  are  not  included  in  the 
following  discussion.  However, 
information  on  less-strina^t  control 
technologies  is  presentedin  the  BID  for 
tbeproposed  standards. 

The  discussions  below  present 
information  concCTning  the  achievable 
emission  levels  and  percent  reductions 
(effidendes)  for  the  vmioos 
demonstrated  control  measures.  Percent 
reduction  provides  a  convenient  basis 
on  which  to  compare  various  control 
techniques.  Percent  reduction  is 
determined  from  the  ccMotro)  device  inlet 
and  outlet  mass  emission  rates. 
However,  the  availa):^  test  (fata  strongly 
indicate  that  outlet  chromium 
concentrations  within  each  class  of 
control  device  type  are  retativriy 
constant  and  ore  not  infhienced  by  the 
inlet  chromium  eoneentraticm  to  the 
control  cfavice.  Thus,  the  "control 
effideBcy^  actuaUy  adiieved  by  a  given 
control  device  would  vary  depending  on ' 
inlet  loading.  For  tUs  reason,  the  level 
of  control  taaigaed  h>  each  control 


tedmiqae  in  the  discussion  bek>w  is 
based  on  the  percent  reduction 
adrievd^  by  weB-eiaintained  oitits  at 
representatire  inlet  loedingi  frefer  to 
cbaptRs  4  and  5  of  dte  Bn^and  is  used 
here  only  far  the  purpose  of  estimatine 
emission  redncticm  impacts  aasodatea 
widi  ahemative  control  techniq[ues. 

1.  Packed-Bed  Scrubbers 

Packed-bed  scrubbers  are  typicaiij 
used  by  hard  and  decorative  chromium 
electroplating  and  chromic  acid 
anodizing  tardis  to  contrtrf  emissions  of 
chromic  acid  mist.  Both  single  and 
double  packed-bed  designs  are  used. 
Chromic  add  mist  is  removed  from  the 
gas  stream  primaily  by  impaction  of 
droplets  on  packing  media. 

Fust,  the  gas  stream  is  wetted  by 
spraying  water  countercuRent  to  the  gas 
flow  to  enlarge  the  dro]riet  size.  The  gas 
stream  then  passes  through  the  packwi 
bed(s]  where  the  droplets  impinge  on 
the  packing  media.  Ine  packing  media 
used  to  control  chromic  add  mist 
typically  are  made  of  polypropyfene  and 
are  configured  to  have  a  hi^  surface- 
area-to-volume  ratio.  Packing  depth  is 
typically  about  0.3  to  0.8  m  (1  to  2  ft). 
In  most  cases,  the  packed-bed  section  of 
the  scrubber  is  followed  by  a  mist 
eliminator  section  comprised  of  a  single 
chevron-blade  mist  eliminator.  The  mist 
eliminator  removes  any  water  entrained 
from  the  packed-bed  section.  Treated 
gases  then  pass  through  an  induced 
draft  fan  and  out  a  stack  or  exhaust  vent. 
The  scrubber  water  is  usually 
redrculated  and  periodically  tapped 
and  discharged  to  the  electroplating 
tanks  as  makeup  solution. 

The  operating  parameters  that  most 
greatly  eiffect  the  performance  of 
packed-bed  scrulAwrs  indude  the  gas 
velodty  entering  the  packed  bed  and  the 
liquid-to-gas  ratio.  Removal  of  chromic 
add  mist  is  accomplished  by  reducing 
the  velodty  of  the  gas  stream  in  an 
expansion  chamber  at  the  inlet  of  the 
scrubber.  The  velocity  must  be 
maintained  at  a  rate  such  that  the 
droplets  possess  suffident  energy  to 
collide  with  the  packing  media. 
Operation  of  packed-bed  units  at  greater 
than  the  design  gas  velodty  will 
decrease  gravitational  settling  of 
chromic  add  droplets  upstream  of  the 
packed  bed.  An  increase  of  die  gas 
velocity  rixnre  optimal  levels  will  also 
cause  raentrainment  of  chromic  add 
droplets  from  the  packed  bed  and 
contribute  to  an  overall  decrease  in 
collection  efficiency.  If  the  liquid-to-gas 
ratio  is  too  high,  the  packed  bed  wiU 
become  flooded  and  die  ^s  flow  will  be 
restricted.  A  Bquid-to-gas  ratio  that  is 
too  low  will  result  in  insuffident 
wetting  of  d»  padced  bed,  leaving 


portions  of  the  bed  dry.  This  inhRrfte 
interception  of  partides  by  the  fluid 
bounduies  on  toe  peddng  BBalerial. 
Also,  the  inlet  gas  stream  wiH  not  be 
wetted  enough  to  aDow  enWgeneBt  of 
the  chromic  add  droplets.  Therefore,  a 
liquid-to-gas  ratio  ^1  is  too  low  will 
result  in  lower  collection  eSdendes. 

Other  factors  that  affect  perfonnaace 
include  the  surface  contact  orae  md 
distiibutian  of  the  packing  media. 
Inadequate  surtaoe  *^"Ti^iiTt  arse  results 
in  less  impingemant  and,  tbas,  less 
removal  oi  doomic  acid  misL 
Nonuniform  distxibntian  or  asttling  of 
the  packing  media  in  its  frame  results  in 
channehng  or  bypass,  which  adversely 
affects  scrubber  perfanuanoe.  Also, 
plugging  of  the  spray  nozzles  used  f« 
paddng  media  washdown  can  resuk  is 
excessive  buiLdup  of  chromic  add  on 
the  packing  media  leading  to 
reentrainment  or  plugging  of  the  bed. 

Two  independent  studies  were 
conducted  by  the  Agency  to  d^ermine 
the  ^ects  of:  (1)  Chromic  add 
concentratuMis  in  the  scrubber  walu': 
and  (2)  overhead  washdown  on  scrubber 
perfcHmanca  The  rasults  of  the 
redrculation  study  iixiicate  that  the 
chromic  add  concentratioa  of  the 
scrubber  w^er  does  not  significantly 
affect  scrubber  performance.  However,  a 
slight  increase  in  emissioos  was  noted 
at  scrubber  water  concentrations  above 
45  g/L  (6  oz/gal].  Therefore,  the  Agency 
is  requiring  tbat  rhmmir  add 
concentrations  in  the  scrubber  be 
maintained  bdow  45  r/L  (6  oz/eal). 
Most  plants  typically  nave  scrubber 
water  concentrations  less  than  15  g/L  (2 
oz/gal).  Results  from  the  wadidown 
study  indicated  that  periodic  flooding  of 
the  packed  bed  with  clean  water  helps 
to  clean  packing  media  and  prevent 
degradation  in  the  pwfbrmance  of  the 
unit  However,  continuous  washdown 
of  the  packing  media  does  not 
significantly  improve  performffiice 
beyond  that  achieved  with  periodic 
washdown.  Emission  test  results  also 
suggest  that  double  packad-bed  designs 
do  not  improve  the  performance  level 
beyond  that  achieved  with  single 
packed-bed  designs.  The  EPA  requests 
comments  on  the  appropriateness  of  the 
scrubber  water  concentration  value  or 
any  data  to  indicate  the  significance  of 
increase  in  chromium  emissions  relative 
to  the  scrubber  water  concentratioa. 

As  discussed  previously,  the  inlet 
loading  to  packed-bed  scrubbers  doea 
not  affect  the  outlet  concentration 
achieved;  therefore,  the  percent 
reduction  achieved  by  the  control 
device  is  dependent  upon  the  inlet 
concentration  level.  Hard  chromium 
electroplating  tanks  typically  have  high 
inlet  concentrations  (above 


65778         Federal  Register  /  Vol.  58,  No.  240  /  Thursday.  December  16,  1993  /  Proposed  Rules 


approximately  3  mg/dscnn  [0.001  gr/ 
dscf]).  Decorative  chromium 
electroplating  and  anodizing  tanks, 
which  operate  with  lower  current 
densities,  produce  lower  emissions, 
about  one-third  that  encountered  at 
representative  hard  chromium 
electroplating  tanks. 

Control  device  vendors  estimate  that 
removal  efficiencies  for  packed-bed 
scrubbers  range  from  05  to  09  percent. 
The  control  efficiencies  achieved  by 
existing  chromiiun  electroplating  and 
anodizing  tanks  using  packed-bed 
scrubbers  are  often  on  the  low  end  of 
this  range  because  of  the  less-than- 
optimxun  operating  and  maintenance 
practices  prevalent  in  the  industry. 
Based  on  data  obtained  during  EPA's 
emission  test  program,  packed-bed 
scrubbers  with  periodic  washdown  can 
achieve  outlet  hexavalent  chromium 
concentrations  of  0.03  mg/dscm 
(1.3x10 -'gr/ dscf).  Assuming 
performance  of  the  control  device  at 
proper  conditions,  a  99  percent  control 
efficiency  for  packed-bed  scrubbers  is 
achievable  at  the  higher  inlet 
concentrations  typically  found  in  hard 
chromium  electroplating  tanks;  97 
percent  efficiency  is  achievable  at  the 
lower  inlet  concentrations  found  at 
decorative  chromiiun  electroplating  and 
anodizing  tanks. 

Operating  costs  for  packed-bed 
scrubbers  depend  on  imit  size.  The  size 
is  a  function  of  the  airflow  rate,  which 
is  determined  by  the  s\ir&ce  area  and 
configuration  of  the  electroplating  or 
anodizing  tank(s). 

2.  Composite  Mesh-Pads 

Composite  mesh-pads  consist  of 
layers  of  interlocked  fibers  densely 
packed  between  two  supporting  grids. 
The  composite  mesh  pad  was  developed 
to  remove  small  particles  (<5  jun  |0.2 
mils])  that  were  not  effectively 
controlled  by  conventional 
technologies.  The  layers  of  material  in 
composite  pads  are  arranged  with  the 
smallest  diameter  fiber  layer  located  in 
the  center  of  the  pad  and  progressively 
larger  diameter  layers  located  on  both 
sides  of  the  center.  The  fiber  diameters 
used  in  these  pads  range  from  0.005  to 
0.08  cm  [2  to  32  mils]).  Particles  larger 
than  1  \im  (0.025  mil),  traveling  with 
sufficient  velocity,  collide  with  the 
fibers  in  the  first  portion  of  the  pad  and 
adhere  to  their  surfaces.  These  captured 
particles  coalesce  into  larger  droplets  as 
they  travel  through  the  small-diameter 
fiber  layers  in  the  center  of  the  pad. 
These  enlarged  particles  either  drain  to 
the  bottom  of  the  unit  or  are  reentrained 
in  the  gas  stream.  The  reentrained 
particles  are  then  captured  by  the  large- 


diameter  fiber  layers  in  the  back  of  the 
pad. 

Factors  that  affect  the  performance  of 
mesh-pad  mist  eliminators  include  the 
pad  cleaning  frequency,  the  velocity  of 
the  gas  stream,  and  the  particle  size  of 
the  entrained  pollutant.  Pad  cleaning 
frequency  is  related  to  the  tendency  of 
mesh  pads  to  plug  if  chromic  acid  is 
allowed  to  build  up  on  the  pad  material. 
The  mesh  pads  should  be  washed  down 
with  water  at  least  daily  to  reduce  the 
chance  of  plugging. 

Gas  stream  velocity  and  particle  size 
affect  performance  because  as  velocity 
increases,  collection  of  particles  through 
the  mechanism  of  inertial  impaction 
increases.  Thus,  gas  velocities  that  are 
too  low  can  result  in  reduced 
performance.  However,  gas  velocities 
that  are  too  high  also  can  reduce 
performance  because  particles  may 
become  reentrained  in  the  gas  strevn. 

Based  on  emission  test  results,  a 
composite  mesh-pad  system  can  achieve 
outlet  hexavalent  chromium 
concentrations  of  0.013  mg/dscm 
(5.7x10-6  gr/dscf).  At  representative 
inlet  loadings,  the  percent  reduction 
achieved  by  a  composite  mesh-pad 
system  is  greater  than  99.5  percent  at 
the  higher  inlet  loadings  tjrpicd  for  a 
hard  chromium  electroplating 
operation. 

Operating  costs  for  composite  mesh- 
pad  systems  depend  on  the  size  and  the 
type  of  control  equipment  that  is  used 
in  conjimction  with  the  composite  pads 
(e.g.,  packed-bed  scrubbers  or  a  series  of 
mesh  pads).  The  size  of  the  unit  is  a 
function  of  the  airflow  rate,  which  is 
determined  by  the  surface  area  and 
configuration  of  the  electroplating  or 
anodizing  tank(s).  -* 

3.  Fiber-Bed  Mist  Eliminators 

Fiber-bed  mist  eUminators  have  been 
used  predominantly  to  control  acid 
mists  from  sulfuric,  phosphoric,  and 
nitric  acid  plants.  One  system,  however, 
is  known  to  be  in  place  to  control 
chromium  emissions  from  electroplating 
tanks.  Fiber-bed  mist  eliminators 
remove  contaminants  from  a  gas  stream 
through  the  mechanisms  of  inertial 
impaction  and  Brownian  diffusion. 
Fiber-bed  mist  eliminators  that  are 
designed  based  on  inertial  impaction  as 
the  principal  control  mechanism  are 
more  efficient  than  other  control  devices 
that  use  this  mechanism  (e.g.,  packed- 
bed  scrubbers)  because  of  the  higher 
surface  area-to-volume  ratios.  These 
higher  ratios  result  in  greater 
obstruction  of  the  gas  flow,  which 
provides  additional  opportunities  for 
impaction.  Fiber  beds  designed  for 
contaminant  removal  by  Brownian 
diffusion  as  well  as  inertial  impaction 


are  the  most  efficient  mist  eliminators 
ciirrently  available.  These  units  are 
typically  installed  downstream  of  an 
existing  control  system.  Fiber-bed  mist 
eUminators  are  not  recommended  as  the 
first  stage  of  a  control  system  because  of 
their  tendency  to  plug.  An  existing 
control  system,  such  as  mesh  pads  or  a 
packed-bad  scrubber,  should  precede 
the  fiber-bed  mist  eliminator  to  remove 
the  majority  of  the  emissions  and  thus, 
prevent  plugging  of  the  fiber  bed. 

Fiber-bed  mist  eliminators  typically 
consist  of  one  or  more  fiber  bedis.  Eadi 
bed  consists  of  a  hollow  cylinder 
formed  from  two  concentric  screens 
attached  to  a  top  flange  and  a  bottom 
drain  plate  (fiber  cage).  The  fiber  packed 
into  the  annular  space  between  the  two 
screens  forms  a  bed  with  a  radial 
thickness  of  5  to  8  centimeters  (cm)  (2 
to  3  inches  (in.)).  The  cages  are  typically 
fabricated  from  either  metal-  or 
fiberglass-reinforced  plastic.  The  fibers 
are  fabricated  from  glass,  ceramic, 
plastic,  or  metal  in  bulk  (loose)  or 
roving  (rope)  form.  The  individual  fibers 
are  usually  less  than  25  ^m  (1  mil)  in 
diameter. 

A  typical  impaction  cylinder  has  an 
outside  screen  diameter  of  66  cm  (26 
in.),  a  bed  thickness  of  5  cm  (2  in.),  and 
an  overall  length  of  180  cm  (72  in.). 
Pressure  drops  for  impaction  units  range 
from  0.12  to  2.0  kiloPascals  (kPa)  (0.5  to 
8  inches  of  water  column  (in.  w.cl). 

Fiber-bed  mist  eUminators  are  also 
equipped  with  two  spray  nozzles.  One 
nozzle  is  located  at  the  top  of  the  unit 
and  is  used  to  wash  down  any  large 
particles  that  may  clog  the  mist 
eUminator.  The  other  nozzle  is  located 
at  the  bottom  of  the  unit  and  is  used  as 
an  aerosol  spray  to  remove  any 
contaminants  in  the  mist  eUminator  that 
may  cause  plugging  or  improper 
drainage. 

Fiber-bed  units  are  designed  for 
horizontal,  concurrent  gas-liquid  flow 
through  the  bed.  The  contaminated  gas 
stream  and  water  flow  to  the 
downstream  face  of  the  bed,  and  the 
acid  mist  in  the  gas  stream  impacts  on 
the  surface  of  the  fibers  and  drains 
down  the  outer  face  of  the  bed  to  the 
sump,  while  the  cleaned  gas  flows  up 
and  out  the  top  of  the  unit. 

The  major  factors  affecting  the 
performance  of  the  fiber-bed  mist 
eUminator  are  the  gas  velocity  and 
pressure  dcop.  As  with  mesh-pad  mist 
eliminators,  gas  flow  rates  with 
impaction-type,  fiber-bed  imits  must  be 
maintained  above  a  certain  lower  limit 
because  of  the  decrease  in  efficiency  of 
inertial  impaction  at  low  flow  rates.  The 
maximum  gas  flow  rate  in  fiber-bed  mist 
eliminators  is  Umited  by  either:  (1)  A 
decrease  in  efficiency  with  increasing 
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gas  flow  rate  oc  (2)  a  gas-phase  pressure 
drop  Umitation. 

Fiber-bed  mist  eliminators,  using 
impaction-type  cylinders,  have  recently 
been  employed  at  a  Nsral  deiwt  that 
performs  chromium  electroplating  and 
anodizing.  Prior  to  entering  the  fiber- 
bed  mist  eliminators,  each  chromic  acid 
stjeam  is  contrc^led  with  a  vertical-flow, 
single  packed-bed  scrubber  unit  with 
chevron-blade  mist  eliminators 
preceding  and  foUowing  the  scrubber. 
As  previously  discussed,  this 
configuration  is  designed  to  prevent 
plugging  of  the  fiberbed  unit. 

Emissions  test  results  on  fiber-bed 
mist  eliminators  suggest  that  these 
systems  are  capable  of  achieving  outlet 
total  chromium  concentrations  of 
1.0x10-*  mg/dscm  (4. 4x10 -»  gr/dscf) 
with  corrasponding  removal  efficiencies 
greater  than  99.9  percent. 

Operating  costs  for  fiber-bed  mist 
eUminators  depend  on  the  size  and  the 
design  pressure  drop.  The  size  of  the 
unit  is  a  function  of  the  airflow  rate, 
which  is  determined  by  the  surface  area 
and  configuration  of  the  electroplating 
or  anodizing  tank(s).  The  design 
pressure  drop  is  a  function  of  the 
density  ofthe  fiber  bed.  The  higher  the 
bed  density,  the  higher  the  pressure 
drop.  Nat  annualized  costs  for  fiber-bed 
mist  eUminators  are  approximately  200 
percent  higher  than  the  costs  for  single 
packed-bed  scrubbers  at  both  new  and 
existing  faciUties,  and  approximately  90 
percent  higher  than  composite  mesh- 
pad  systems.  These  costs  account  for  the 
additional  control  device,  such  as  a 
packed-bed  scrubber,  that  is  required 
prior  to  the  fiber-bed  mist  eliminator  to 
prevent  plugging.  The  only  fiber-bed 
mist  eliminator  system  known  to  be 
controlUng  chromic  acid  emissions  from 
electroplating  tanks  is  located  at  a 
government,  not  a  commercial,  facility, 
and  is  not  considered  a  similar  source. 
Because  qf  this  fiact  and  the  high  costs 
associated  with  this  control  device.  EPA 
has  determined  that  fiber-bed  mist 
eliminators  are  not  MACT  for  new 
sources  but  are  considered  an  emerging 
technology  for  the  source  categories 
being  regulated. 

4.  Chemical  Fume  Suppressants 

Chemical  fume  suppressants  are 
compoimds  that  are  added  directly  to 
chromium^  electroplating  aiul  anodizing 
baths  to  reduce  or  inhibit  misting.  Fume 
suppressants  include  three  types: 
wetting  agents,  foem  blankets,  and 
combinations  that  include  both  a 
wetting  agent  and  a  foam  blanket. 
Trivalact  chromimn  electroplating 
solutions  also  contain  wetting  agents.  In 
the  trivalent  chromiura  bath,  however,  a 
wetting  agmt  is  used  to  raihance  the 


uniformity  of  electroplating  thickness, 
not  as  a  fume  suppressant.  Therefore, 
the  foUov^'iag  discussion  of  fume 
suppressants  as  a  control  technology  is 
specific  to  hexavalent  chromium  baths. 
InformatioD  on  trivalant  chromium 
baths  can  be  found  in  sections  V.A.2 
andV.B.5. 

An  Important  distinction  between 
wetting  agents  and  foam  blankets  is  in 
the  mechanism  by  which  they  reduce 
emissions.  Wetting  agents  reduce  or 
inhibit  misting  by  lowering  the  surface 
tension  of  the  electroplating  or 
anodizing  bath.  When  the  surface 
tension  of  the  solution  is  reduced,  gases 
escape  at  the  surface  ofthe 
electroplating  solution  with  less  of  a 
"bursting"  effect,  forming  less  mist. 
Fume  suppressants  that  produce  a  foam 
blanket  do  not  preclude  the  formation  of 
chromic  acid  mist,  but  rather  trap  the 
mist  formed  imder  a  blanket  of  foam. 

Fume  suppressants  are  used  widely 
by  decorative  chromium  elertroplaters. 
Hard  chromium  platers  seldom  use 
fume  suppressants  because  the  wetting 
agents  used  aggravate  pitting,  which 
al^Kts  the  quaUty  ofthe  hard  chromium 
plate.  Also,  when  foam  blankets  are 
used,  there  is  a  potential  for  explosion 
of  the  entrapped  hydrogen  gas.  These 
tendencies  are  more  pronounced  in  hard 
chromium  electroplating  than  in 
decorative  chromium  electroplating 
because  of  the  higher  current  densities, 
longer  electroplating  times,  and  flicker 
deposits  associated  with  hard  chromium 
electroplating  tanks. 

a.  Wetting  Agents.  The  most  common 
types  of  wetting  agents  used  are 
fluorinated  wetting  agents,  which  are 
very  stable  throughout  a  wide  range  of 
operating  temperatures,  current 
densities,  chromic  acid  concentrations, 
and  oxidation-reduction  reactions.  A 
number  of  fume  suppressant 
formulators  indicate  that  wetting  agents 
that  are  fluorocarbon-based  may 
aggravate  pitting  and  defects  in  base 
metals  whwi  electroplating  thickness 
exceeds  13  to  25  pm  (0.5  to  1  mil).  Some 
fume  suppressant  vendor  literature 
recommends  caution  regarding  use  of 
these  compounds  av  the  chromium 
thickness  increases  beyond  25  to  100 
Um  (1  to  4  mils)  (depending  on  the 
product).  However,  some  manufacturers 
now  state  that  certain  base  metals  hare 
a  tendency  to  pit  and  that  this  tendency 
is  not  aggravated  by  the  use  of  fume 
suppressant  additives. 

chromic  add  alecftropkting  baths 
typically  have  a  surface  tension  of  about 
70  dynes/cm  (4.8xlO-»  Wft).  The 
addition  of  a  wetting  agent  can 
effectively  lower  the  surface  tension  of 
these  baths  to  about  40  dynes/cm 
(2.7x10-3  Ibf/ft).  Further  additions  of 


the  wetting  agent  will  not  lower  the 
surface  tension  of  titte  electroplating 
solution  appreciably  beyond  this  point. 
Surface  tensions  between  30  to  40 
dynes/cm  (2,0x10-3  to 2.7x16-5  Ibj/ft) 
minimize  chromic  add  mist  formation 
because  the  hydrogen  and  oxygevi  gas 
bubbles  generated  dunng  electroplating 
do  not  burst  at  the  sur^e  ofthe 
electroplating  tank  as  they  do  at  hi^ier 
bath  sur&ce  tensions. 

The  initial  makeup  volume  of  wetting 
agents  is  determined  by  the  volume  of 
electroplating  or  anodiTing  sohition  and 
the  temperature  of  the  b^h.  They  are 
depleted  from  electroplating  and 
anodizing  baths  by  dragouL  Qragout  is 
the  solution  carried  out  of  the 
electroplating  or  anodizing  tank  by  parts 
as  the  parts  are  transferred  between 
tanks.  Monitoring  the  surfaca  tension  of 
the  electroplating  or  anodizing  bath  Is 
the  most  effective  method  for 
determining  when  to  add  wetting  agent 
to  the  bath.  The  surftics  tension  of  the 
bath  can  be  deternuned  by  ttsing  an 
easy-to-use,  relatively  inexpesisive 
device  called  a  stalagmometer. 

b.  Foam  Blankets.  Foam  blankets  are 
formed  by  agitation  produced  by  the 
hydrogen  and  oxygen  gas  bubbles 
generated  during  electroplating.  Once 
formed,  the  foam  blanket  is  usuaUy 
maintained  at  a  thickness  of  1.3  to  2.& 
cm  (0.5  to  1.0  in.)  and  covers  the  entire 
surface  of  the  electroplating  bath.  Foam 
blankets  trap  the  hydrogen  gas  and 
chromic  acid  mist  in  the  foam  layer.  In 
order  to  maintain  the  dasired  foam 
thickness  around  the  cathode,  a  heavy 
foam  layer  can  develop  in  other  areas 
(comers)  ofthe  tank,  hi  these  heavy 
foam  areas,  hydrogen  gases  wiU  build 
up  and  if  a  spark  is  generated  (ag.,  from 
the  contacting  equipment)  a  hydrogen 
explosion  can  occur.  As  a  result  of  this 
explosion,  the  foam  layer,  alons  with  a 
portion  of  the  electroplating  solution,  is 
blown  out  of  the  tank,  and  the 
chromium  plate  on  the  part  may  be 
damaged.  If  the  foam  layer  is  not 
maintained  at  a  minimum  reasonable 
thickness,  the  ability  ofthe  foam  layer 
to  inhibit  misting  is  reduced. 

Initial  makeup  volumes  of  foam 
blanket  solutions  are  determined  by  the 
surface  area  ofthe  elecUtjpIating  bath, 
amount  of  current  applied,  and 
temperature  and  chromic  add 
concentration  of  tile  electroplating  bath. 
Generally,  the  lower  the  temperature, 
the  less  product  is  needed. 

Foam  blankets  are  depleted  primarily 
by  decomposition;  however,  dragout  of 
the  foam  may  also  be  a  factor.  Also, 
foam  blankets  may  be  pulled  into 
ventilation  hoods  if  the  solution  level  is 
too  close  to  the  hoods.  Some  types  may 
also  be  depleted  by  excessive  air 
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agitation  of  the  bath.  Appreciable 
concentrations  of  alkali  metal  ions, 
especially  potassium,  tend  to  reduce  the 
solubility  of  some  foam  blankets. 

Visual  monitoring  of  the  thickness  of 
the  foam  blanket  is  the  most  common 
method  for  determining  when  to  add 
foam  blanket  solution  to  the  bath.  The 
frequency  of  the  maintenance  additions 
depends  on  the  amount  of  work 
processed  through  the  electroplating 
tank  and  the  dragout  rate  of  the 
solution. 

c.  Combination  Fume  Suppressants. 
Combination  fume  suppressants 
(wetting  agent  plus  a  foam  blanket) 
reduce  the  surface  tension  of  the 
electroplating  bath  while  forming  a 
foam  blanket  over  the  surface.  Because 
of  the  synergistic  effects  of  the  two 
components,  less  product  is  required 
than  if  either  the  wetting  agent  or  the 
foam  blanket  were  used  alone. 

d.  Factors  Affecting  Performance  and 
Cost  of  Fume  Suppressants.  The  main 
factor  affecting  the  performance  of 
chemical  fume  suppressants  is  the 
amount  of  fume  suppressant  present  in 
the  electroplating  or  anodizing  bath.  If 
insu^cient  wetting  agent  is  present  in 
the  bath,  the  surface  tension  of  the 
solution  will  not  be  maintained  below 
40  dynes/cm  (2.7x10-3  Ibf/ft)  and, 
therefore,  the  effectiveness  of  the 
wetting  agent  in  inhibiting  misting  will 
be  substantially  reduced.  If  a  foam 
blanket  is  used,  proper  care  must  be 
taken  to  maintain  the  foam  blanket  at 
the  specified  thickness  because  a  thin 
foam  layer  will  not  entrap  the  chromic 
acid  mist  efficiently,  and  areas  of  heavy 
foam  may  cause  a  hydrogen  gas  buildup 
and  explosion  potential. 

Emission  tests  were  conducted  on  a 
decorative  chromium  electroplating  line 
with  and  without  fume  suppressants. 
Two  types  of  fume  suppressants  were 
evaluated  during  the  test  program;  (1)  A 
foam  blanket;  and  (2)  a  combination 
foam  blanket  and  wetting  agent.  Test 
results  indicate  that  fume  suppressants 
are  extremely  effective  in  Inhibiting  the 
release  of  chromic  acid  mist.  Hexavalent 
chromium  concentrations  range  from 
0.001  to  0.007  mg/dscm  (4.4x10-7  to 
3.1x10-6  gr/dscf)  when  a  foam  blanket 
or  a  combination  foam  blanket  and  fume 
suppressant  is  used  in  the  electroplating 
bath.  The  hexavalent  chromium 
concentrations  measured'when  the 
combination  foam  blanket  and  wetting 
agent  were  used  ranged  from  0.001  to 
0.003  mg/dscm  (4.4x10-"'  to  1.3x10-* 
gr/dscf).  These  results  indicated  that  the 
combination  fume  suppressant  might  be 
marginally  more  efiiective  than  the  foam 
blanket  type  suppressant.  Both  types  of 
fume  suppressants  reduced  chromiimi 


emissions  by  more  than  99.5  percent 
compared  to  uncontrolled  levels. 

The  costs  of  using  chemical  fume 
suppressants  depend  upon  the  tank 
capacity,  the  amount  of  current  applied, 
and  the  number  of  parts  processed. 

5.  Source  Reduction  and  Recycling 

The  Pollution  Prevention  Act  of  1990 
estabUshes  the  following  environmental 
management  hierarchy  as  national 


a.  Pollution  should  be  prevented  or 
reduced  at  the  source  wherever  feasible; 

b.  Pollution  that  cannot  be  prevented 
should  be  recycled  in  an 
environmentally  safe  manner  wherever 
feasible; 

c.  Pollution  that  cannot  be  prevented 
or  recycled  should  be  treated  in  an 
environmentally  safe  manner  wherever 
feasible;  and 

d.  Disposal  or  other  release  into  thp 
environment  should  be  employed  only 
as  a  last  resort  and  should  be  conducted 
in  an  environmentally  safe  manner. 

Although  the  Act  does  not  specifically 
define  "pollution  prevention,"  it  states 
that  source  reduction  is  fundamentally 
different  and  more  desirable  than  waste 
management  and  pollution  control. 
Source  reduction  is  defined  as  any 
practice  that  reduces  the  amount  of  any 
hazardous  substance  entering  the  waste 
stream  or  otherwise  released  into  the 
environment  prior  to  recycling, 
treatment,  or  disposal. 

There  are  two  source  reduction 
alternatives  available  for  decorative 
chromium  electroplating  tanks.  The  first 
Involves  the  use  of  a  trivalent  chromium 
electroplating  process  instead  of  a 
chromic  acid  process.  This  alternative 
has  two  primary  benefits.  First,  trivalrtat 
chromium  may  be  less  toxic  than 
hexavalent  chromium  and  is  not 
presently  classified  as  a  known  human 
carcinogen,  as  is  hexavalent  chromium. 
A  second  benefit  is  that  these  processes 
also  result  In  less  total  chromiimi  in 
process  wastewaters  because  of  the 
lower  total  chromium  concentrations  in 
the  electroplating  baths  as  compared  to 
chromic  acid  electroplating  baths.  The 
total  chromium  concentration  of 
trivalent  chromium  solutions  is 
approximately  one-fifth  that  of 
hexavalent  chromium  solutions.  In 
addition,  less  sludge  is  generated 
because  of  the  lower  total  chromium 
content  in  the  wastewater.  As  discussed 
in  section  VI.K.  of  this  preamble,  EPA 
specifically  requests  comment  on 
whether  the  trivalent  chromium 
electroplating  process  should  be 
required  for  all  new  decorative 
chromium  electroplaters. 

The  addition  ofchemical  fume 
suppressants  is  also  considered  to  be  a 


source  reduction  technique  because 
fume  suppressants  inhibit  emissions  at 
the  source.  As  mentioned  previously, 
chemical  fume  suppressants  are 
extremely  effective  (greater  than  99.5 
percent)  in  reducing  emissions  from 
decorative  chromium  electroplating  and 
anodizing  tanks. 

In  addition,  each  of  the  add-on  . 
pollution  control  techniques  being 
considered  for  this  source  category  has 
a  recycling  element;  they  allow  for 
recycling  of  all  collected  chromium 
and/or  reductions  in  the  total 
wastewater  treatment  burden  of  a 
facility.  All  of  the  effluent  generated 
fiom  tiie  control  devices  at  hard 
chromium  electroplating  and  anodizing 
tanks  is  recycled  back  to  the 
electroplating  tank  to  make  up  for 
evaporative  losses.  At  decorative 
chromium  electroplating  tanks,  where 
large  quantities  of  rinse  water  are 
generated,  scrubbers  are  often  used  as 
evaporators  that  reduce  the  total 
wastewater  treatment  burden  by 
concentrating  the  process  rinse  waters 
prior  to  treatment.  For  this  reason,  a 
large  majority  of  decorative  chromium 
electroplaters  continue  to  operate 
scrubbers  in  conjunction  with  fume 
suppressants.  As  discussed  in  section 
VI.K.  of  this  preamble,  EPA  specifically 
requests  comment  on  whether  the  final 
standards  should  require  recycling  of 
the  wastewater. 

Unlike  decorative  chromium 
electroplating  tanks,  hard  chromium 
electroplating  tanks  typically  do  not  use 
fume  suppressants  either  alone  or  in 
conjunction  with  an  add-on  control 
device.  As  discussed  earUer,  wetting 
agents  can  cause  pitting  in  the  hard 
chromium  plate  and,  historically,  foam 
blankets  have  been  viewed  as  explosion 
hazards.  However,  EPA  obtained  data 
from  a  test  at  a  hard  chromium 
electroplating  operation  using  a  fume 
suppressant  (a  combination  wetting 
agent/foam  blanket)  in  conjunction  with 
an  add-on  control  device,  a  mesh-pad 
mist  eliminator.  The  EPA  also 
performed  a  test  to  measure  emissions 
from  a  system  involving  the  use  of  a 
foam  blanket  and  polypropylene  balls  in 
conjunction  with  a  packed-bed  scrubber 
to  control  emissions  at  a  hard  chromium 
electroplating  operation.  These  data 
indicate  that  chromliun  removal 
efficiencies  averaged  97.7  percent  when 
a  foam  blanket  was  used  and  only  60.1 
percent  with  the  use  of  a  combination 
fume  suppressant.  (These  control 
efficiencies  do  not  include  control 
associated  with  the  add-on  control 
device,  only  the  control  associated  with 
the  foam  blanket  or  fume  suppressant 
Outlet  concentrations,  considering 
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control,  are  provided  in  the  paragraph 
below.) 

The  significant  difference  in  the 
performance  of  the  foam  blanket 
compared  to  that  of  the  combination 
fume  suppressant  at  the  hard  chromium 
electroplating  tanks  cannot  be  explained 
by  information  obtained  at  the  time  of 
testing.  Possible  explanations  for  this 
inconsistency  include  differences  in  the 
maintenance  of  foam  blankets, 
characteristics  of  the  parts  being  plated, 
and  the  transportation  and  handling  of 
the  parts  in  the  electroplating  bath.  The 
data  do  indicate  that  the  use  of  foam 
blankets  and  combination  fume 
suppressants  in  hard  chromium 
electroplating  tanks  is  less  effective  than 
the  use  of  these  compounds  in 
decorative  chromium  electroplating 
tanks. 

The  above  tests  also  indicated  that 
overall  emissions  from  a  fume 
suppressant  or  foam  blanket/control 
device  system  were  lower  than  emission 
rates  achieved  solely  with  a  control 
device.  The  emissions  fi-om  the  fume 
suppressant/mist  eliminator  were 
measured  as  0.008  mg/dscm  (3.5xl0-« 
gr/dscf),  a  30  percent  improvement  in 
emission  control  over  that  obtained  with 
the  mist  eUminator  system  alone. 
Emissions  from  the  foam  blanket/ 
packed-bed  scrubber  system  were  also 
measured  as  0.008  mg/dscm  (3.5xl0-« 
gr/dscf),  an  86  percent  increase  in 
emission  control  over  that  obtained  with 
the  packed-bed  scrubber  system  alone. 
However,  as  previously  stated,  wetting 
agents  can  cause  pitting  in  the  hard 
chromium  plate,  and  foam  blankets 
have  a  potential  explosion  hazard. 
Therefore,  the  use  of  foam  blankets  and/ 
or  wetting  agents  in  conjunction  with 
add-on  control  devices  weis  not 
considered  feasible  for  the  entire  range 
of  hard  chromium  electroplating  tanks 
and  is  not  Included  as  a  regulatory 
alternative.  This  does  not  preclude  the 
use  of  these  methods  by  some  faclUtles, 
such  as  those  tested,  which  may  be  able 
to  comply  with  the  standard  by  using 
wetting  agents  or  foam  blankets  in 
conjunction  with  an  add-on  control 
device. 

VL  Rationale  for  Selection  of  the 
Proposed  Standards 

This  section  describes  the  rationale 
for  the  decisions  made  by  the 
Administrator  in  selecting  the  proposed 
standards. 

A.  Selection  of  Pollutant  and  Source 
Categories  To  Be  Regulated 

Section  112  requires  EPA  to  estabUsh 
national  standards  to  reduce  HAP 
emissions  from  sourcecategories  that 
emit  these  pollutants.  Section  112(b) 


provides  a  Ust  of  189  compounds  that 
are  considered  to  be  HAP.  Chromium 
compounds  are  included  on  this  Ust  of 
pollutants.  Section  112(c)  directs  EPA  to 
use  this  pollutant  Ust  to  develop  and 
publish  a  list  of  source  categories  for 
which  NESHAP  will  be  developed.  This 
list  of  source  categories,  which  was 
published  in  the  Federal  Register  on 
July  16, 1992,  includes  major  and  area 
sources  performing  hard  chromium 
electroplating,  decorative  chromium 
electroplating,  and  chromium 
anodizing.  Thus,  emissions  of 
chromium  compoimds  from  these  six 
source  categories  are  being  regulated  by 
this  proposed  rulemaking. 

The  preamble  to  the  list  of  source 
categories  (57  FR  31588)  presents  the 
rationale  for  Ustlng  the  chromium 
electroplating  and  anodizing  area  source 
categories.  That  discussion  is  repeated 
in  the  following  paragraphs,  and  EPA 
requests  comment  on  whether  there  is  a 
basis  for  removing  from  the  source 
categories  Ust  any  of  the  categories  or 
subcategories  covered  by  the  proposed 
standards.  Specific  information  is 
reouested  concerning  whether  the 
delisting  criteria  of  section  112(c)(9) 
would  be  met,  or  whether,  in  the 
alternative,  it  would  be  appropriate,  in 
the  case  of  any  proposed  subcategory 
(such  as  decorative  electroplating  using 
the  trivalent  chromium  process),  to 
conduct  an  assessment  under  section 
112(c)(3)  of  the  effect  on  human  health 
or  the  environment  before  finally 
creating  such  subcategory  and  adding  it 
to  the  source  category  list. 

Chromium  electroplaters  can  present 
an  adverse  health  threat  to  populations 
Uving  near  the  source  of  emissions. 
Chromium  electroplaters  mostly  emit 
the  hexavalent  form  of  chromium, 
Cr{+6),  as  chromic  acid  mist,  and  lesser 
amoimts  of  trivalent  chromium  Cr(+3). 
Current  health  effects  data  suggest  that 
the  hexavalent  form  of  chromium  is  the 
most  toxic  of  all  chromium  compounds. 
Both  human  case  studies  and 
epidemiological  studies  attest  to  the 
adverse  health  effects  from  inhalation  of 
hexavalent  chromium.  Acute  exposure 
to  hexavalent  chromium  has  been 
shown  to  cause  nasal  irritation  in 
workers  and  other  individuals. 
Intermediate  and  chronic  inhalation 
exposure  to  chromium  has  been 
reported  to  cause  adverse  respiratory 
tract  effects,  including  irritation  andf 
perforation  of  the  nasal  mucosa, 
decreases  in  lung  function,  and  renal 
proteinuria.  Animal  studies  of  acute 
organ  toxicity  also  suggest  that 
chromium  compounds  may  produce 
kidney  and  Uver  damage. 

The  carcinogenic  health  effects  from 
chromiimi  are  also  weU  documented. 


Hexavalent  chromium  is  considered  a 
Group  A  carcinogen  because  there  is 
adequate  evidence  for  its 
carcinogenicity  in  humans.  Specifically, 
chronic  occupational  exposure  to 
chromium  has  been  associated  with 
increased  incidence  of  respiratory 
cancer  in  workers.  The  association  of 
exposure  to  chromium  and  the 
induction  of  lung  cancer  is  strengthened 
by  the  high  lung  cancer  mortaUty  ratios 
foimd  in  various  epidemiological 
studies,  the  consistency  of  results  across 
several  studies,  the  increased  tumors 
found  in  association  with  increasing 
doses,  and  the  specificity  of  the  tumor 
site.  The  role  of  trivalent  chromium  in 
carcinogenesis  is  presently  unclear. 

Reproductive  studies  on  animals  also 
suggest  that  chromium  compounds  may 
have  some  fetal  and  maternal  toxicity 
effects.  Although  conclusive  results  can 
not  be  drawn  from  the  available  data, 
studies  suggest  that  chromium 
compounds  can  adversely  affect  fetal 
development  and  male  reproduction  in 
experimental  animals. 

Recognizing  the  considerable 
uncertainties  associated  with  cancer  risk 
assessment,  the  Agency  has  developed 
nationwide  emission  and  population 
exposure  estimates  associated  with 
chrome  platers  and  anodizers.  Based  on 
this  analysis,  the  Agency  estimates  that 
chrome  platers  and  anodizers  contribute 
significantly  to  the  total  increased 
cancer  incidence  in  the  U.S.  from 
airborne  toxics.  Hard  chrome  platers, 
decorative  chrome  platers,  and  acid 
anodizers  may  cause  as  many  as  110 
increased  cancer  cases  per  year  in  Lie 
U.S.  In  addition  to  significant 
population  risks,  chrome  platers  and 
anodizers  contribute  significantly  to 
maximum  individual  cancer  risks  in  the 
proximity  of  particular  faciUties.  The 
Agency  estimates  that  maximum,  upper- 
bound  individual  risks  range  from  two 
chances  in  100,000  (2x10-5)  for  small 
acid  anodizing  plants  to  five  chances  in 
1,000  (5x10-3)  for  large  hard  plating 
operations.  All  estimates  of  risk  in  this 
analysis  are  based  on  hexavalent 
chromium  only,  and  not  on  trivalent 
chromium. 

An  Agency  study  of  Southeast 
Chicago  estimates  that  chrome  platers 
contribute  about  one  sixth  of  the  total 
cancer  Incidence  due  to  all  sources  of 
airborne  toxics  in  the  study  area. 
Including  steel  mills,  road  vehicles,  and 
other  Industrial  sources. 

An  Agency  analysis  of  cancer 
incidence  from  air  toxic  emissions  in 
five  large  U.S.  cities  shows  that  chrome 
platers  contribute  about  one  tenth  of  the 
total  increased  cancer  incidence  due  to 
all  sources  of  airborne  toxics. 
Extrapolating  the  cancer  rate  in  the  five 
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cities  to  the  U.S.  yields  an  estimate  of 
as  high  as  00  increased  cases  per  year. 
Currently,  the  only  Federal  emission 
regulations  for  electroplaters  are  limited 
to  OSHA  workplace  emission  standards, 
designed  specincally  to  limit  worker 
exposiue.  Fourteen  States  have  adopted 
or  proposed  regulations  for  controlling 
chromiimi  emissions  from 
electroplaters. 

The  Agency  finds  that  the  overall 
emissions,  exposures,  and  known  and 
suspected  health  impacts  associated 
with  chromium  electroplaters  and 
anodizers  present  a  threat  of  adverse 
effects  to  human  health.  Based  on  the 
finding  above,  the  Agency  has  included 
chromium  electroplaters  and  anodizers 
on  the  initial  list  of  categories  of  area 
sources. 

The  six  source  categories  subject  to 
the  proposed  rulemaking  were 
evaluated  to  determine  if 
subcategorization  of  the  source 
categories  was  )\istified.  The  Agency's 
analysis  indicates  that  the  decorative 
chromium  electroplating  source 
category  should  be  subcategorized  based 
on  whether  a  chromic  acid  or  trivalent 
chromium  electroplating  process  is 
used'  No  subcategorization  is 
recommended  for  the  hard  chromium 
electroplating  and  chromium  anodizing 
source  categories. 

The  decorative  chromium 
electroplating  source  category  has  been 
subcategorized  depending  on  whether  a 
chromic  acid  (hexavalent  chromium)  or 
trivalent  chromium  electroplating 
process  is  used.  These  two  subcategories 
are  being  considered  separately  because 
the  trivedent  chromium  electroplating 
process  is  very  different  from  the 
hexavalent  chromium  electroplating 
process.  Trivalent  chromium 
electroplating  solutions  typically 
contain  between  22  to  30  g/L  (3  to  4  oz/ 
gal)  of  trivalent  chromium.  Chromic 
acid  is  considered  a  bath  contaminant, 
and  the  total  chromium  concentration  in 
trivalent  baths  is  four  times  lower  than 
that  in  chromic  acid  baths.  Also,  the 
trivalent  chromium  solutions  contain 
wetting  agents;  these  are  used  primarily 
to  provide  a  uniform  plate  thickness 
across  the  entire  surface  area  of  the 
parts.  Wbile  the  wetting  agents  may  also 
inhibit  misting,  this  is  a  secondary 
purpose.  In  contrast,  in  chromic  acid 
baths,  wetting  agents  are  specifically 
used  to  inhibit  misting.  Also,  in  a 
trivalent  chromiimi  process,  the  wetting 
agents  are  not  added  separately  during 
the  electroplating  process. 
Electroplating  solution  composition  is 
maintained  through  the  use  of  automatic 
controllers  that  add  specified  amounts 
of  a  material  on  an  Ampere-hour  basis. 
Addition  of  wetting  agents  alone  may 


jeopardize  the  trivalent  chromium  bath 
chemistry.  Because  some  emissions 
coDtiol  is  inh«rent  in  the  trivaloit 
chromium  electroplating  process,  tanks 
using  this  process  are  only  required  to 
monitor  the  process,  whereas  those 
tanks  with  a  chromic  acid  electroplating 
process  are  required  lo  add  wetting 
agent  to  the  electroplating  solution. 
Another  consideration  is  that  the 
trivalent  chromium  electroplating 
process,  while  suitable  for  the  full  range 
of  decorative  chromiiun  electroplating 
tanks,  has  unique  operating  -. 
considerations.  For  example,  the 
trivalent  chromium  electroplating 
process  is  more  sensitive  to 
contamination  than  hexavalent 
chromium  electroplating  baths.  Certain 
materials  such  as  copper,  zinc,  and  lead, 
which  are  commonly  fovmd  in  the  metal 
parts  being  plated,  may  contaminate  the 
trivalent  dhromiimi  baih  solution.  Also, 
the  finish  color  achieved  with  the 
trivalent  electroplating  process  may 
differ  from  that  traditionally  obtained 
with  chromic  add  baths,  and  the 
difference  in  color  may  be  unacceptable 
to  the  end  user.  Finally,  with  the 
trivalent  chromium  bath,  additional 
posttreatment  and  rinsing  tanks  may  be 
needed. 

Although  the  Agency  did  not  find  any 
basis  for  subcategorizing  the  hard 
chromiimi  electroplating  source 
category,  it  was  determined  that  distinct 
size  classes  W  facilities  existed  in  the 
source  category.  The  rationale  for 
selecting  these  sizes  is  based  primarily 
on  control  costs,  which  are  discussed  in 
sections  VI.C.4  and  VI.C.5;  the  size 
distinctions  are  presented  hare  because 
sections  of  this  preamble  that  precec^ 
section  VI.C.4.  contain  discussion  using 
the  size  distinctions. 

For  the  purposes  of  this  rulemaking, 
the  distinction  between  small  and  large 
hard  chromium  electroplating  facilities 
within  the  source  category  is  based  on 
the  maximum  cumulative  potential 
rectifier  capacity  at  a  facility.  A  tank's 
rectifier  capacity  determines  the  amount 
of  current  (amperes)  that  can  flow 
through  the  plating  solution  (from  the 
anode  to  the  cathode).  Maximum 
cumulative  potential  rectifier  capacity  is 
calculated  as: 

(5^RCi)x8,400hr/yrx0.7 


where: 

RCi«the  rectifier  capacity  rating  of  an 

individual  tank 
8,400  hr/yT=operating  schedule  based 

on  24  br/d,  7  d/wk,  50  wk/yr 
0.7=the  percent  time  the  electrodes  are 

energized 


Based  on  the  model  plant  parameters 
used  for  this  analysis,  a  small  model 
plant  would  have  one  plating  tank,  with 
a  maximum  rectifier  capacity  of  10,000 
Amperes.  The  maximum  rated  capacity 
would  be  approximately  60  million  Ah/ 
3rr.  Therefore,  the  cutoff  between  small 
and  large  facilities  has  been  established 
as  60  million  Ah/yr.  Existing  facilities 
would  follow  the  same  procedure  in 
calculating  their  total  maximum  rectifier 
capacity. 

B.  Selection  of  Emission  Points  To  Be 
Covered  by  the  Standard 

The  primary  sources  of  HAP  within 
the  chromium  electroplating  and 
anodizing  source  categories  are  the 
electroplating  and  anodizing  tanks, 
which  emit  chromium  compounds. 
These  are  the  emission  points  that 
would  be  covered  by  the  proposed  rule. 
Other  processes  located  at  fadlities  that 
perform  chromium  electroplating  and 
anodizing  that  emit  small  quantities  of 
other  HAP  include  surface  preparation 
steps  such  as  acid  dipping  and  vapor 
degreasing  are  not  covered  by  this 
NESHAP.  The  HAP  emitted  from  these 
processes  are  add  mists  and  solvent 
vapors.  Hazardous  air  pollutant 
emissions  from  other  metal  plating 
processes  such  as  nickel,  copper,  and 
cadmium  plating  are  also  not  included 
in  the  scope  of  this  rule.  The  reasons  for 
excluding  these  emission  points  are 
provided  below. 

The  Agency's  study  of  chromium 
emissions  from  chromium  electroplating 
and  anodizing  tanks  was  begim  prior  to 
the  1990  amendments  to  the  Ad.  The 
study  focused  on  chromium  compounds 
only;  information  on  sources  emitting 
HAP  other  than  chromium  compounds 
had  not  been  obtained.  Therefore,  only 
those  sources  emitting  chromium 
compounds  (i.e.,  the  chromium 
electroplating  and  anodizing  tanks)  are 
included  in  diis  proposed  rulemaking. 

The  additional  time  that  would  be 
required  to  develop  the  necessary 
backgroimd  information  to  regulate  the 
associated  surface  preparation  steps 
could  unnecessarily  delay  regulation  of 
the  electroplating  and  anodizing  tanks. 
The  EPA  is  in  the  process  of  developing 
NESHAP  for  emissions  from  degreasing 
tanks  that  would  cover  sudi  operations 
located  at  fadiities  performing 
chromium  electroplating  and  anodizing. 
Metal  finishing  processes  that  produce 
acid  mists  are  fouind  in  a  variety  of 
source  categories,  and  EPA  will 
consider  these  sources  in  a  forthcoming 
5-year  area  source  study. 
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C.  Selection  of  Basis  and  Level  of 
Proposed  Standards  for  Existing  and 
New  Sources 

1.  Selection  of  MACT/GACT  Approach 

Section  112  of  the  amended  Ad 
directs  the  Administrator  to  promulgate 
standards  that: 

require  the  mnxinnim  degree  of  reduction  in 
emissions  of  the  hazardous  air  pollutants 
.  .  .  that  the  Administrator,  taking  into 
consideration  the  cost  of  achieving  such 
emission  reductions,  and  any  nonair  quality 
health  and  environmental  impacts  and 
energy  requirements,  determines  is 
achievable  •  •  • 

This  control  level  is  referred  to  as 
MACT.  Section  112(d)(3)  of  the 
amended  Ad  specifies  the  requirements 
for  determining  MACT  for  new  and 
existing  sources.  The  MACT  level  is 
required  for  all  major  sources.  However, 
the  Administrator  may  elect  to 
promulgate  standards  or  requirements 
applicable  to  sources  in  categories  or 
subcategories  of  area  sources  that 
provide  for  the  use  of  generally 
available  control  technologies  (GACT) 
or  management  practices  by  such 
sources  to  reduce  emissions  of  HAP. 
The  GACT  approach  can  be  less 
stringent  than  the  MACT  floor,  and  it 
considers  the  availability  of  the 
emission  control  systems,  their  costs 
and  economic  impads,  and  the 
technical  capabilities  of  owners/ 
operators  to  operate  and  maintain 
emission  control  systems.  Under  the 
GACT  approach,  a  "floor"  evaluation  is 
not  conduded  for  each  category  or 
subcategory  to  assess  the  minimum 
allowable  control.  Also,  the 
Administrator  is  not  required  to  condud 
a  residual  risk  analysis  to  determine  if 
more  stringent  standards  are  necessary 
to  proted  public  health  imder  section 
112(f),  although  the  Administrator  may 
condud  such  a  residual  risk  analysis  as 
appropriate.  Such  an  analysis  is 
required  for  source  categories  for  which 
MACT  is  recjuired. 

The  criteria  for  distinguishing  major 
from  area  sources  are  included  in  the 
definitions  of  major  and  area  sources  in 
section  112(a).  A  major  source  is  one 
that  emits  or  has  the  potential  to  emit, 
considering  control,  9.1  Mg/yr  (10  tons/ 
yr)  or  more  of  any  HAP  or  22.7  Mg/yr 
(25  tons/yr)  or  more  of  any  combination 
of  HAP.  An  area  source  is,  by  definition, 
any  stationary  source  of  HAP  that  is  not 
a  major  source.  It  is  expected  that  for 
each  of  the  six  source  categories  covered 
by  this  proposed  rulemaking,  the 
majority  of  sources  in  each  category  will 
be  area  sources.  Chromium  emissions 
from  an  electroplating  or  anodizing 
operation  alone  are  unlikely  to  exceed 
the  major  source  cutoffs.  However,  if  the 


chromium  electroplating  or  anodizing 
operation  is  located  at  a  facility  that 
meets  the  criteria  for  a  major  source  due 
to  HAP  emissions  from  other  operations, 
then  it  would  be  considered  a  major 
source  for  purposes  of  the  proposed 
rule. 

The  Administrafor  is  proposing  to 
regulate  area  sources  performing 
chromium  electroplating  and  anodizing 
under  section  112(c)(3),  based  on  a 
finding  that  they  present  a  threat  of 
adverse  effeds  to  human  health  or  the 
environment  (see  section  VI.  A.).  This 
proposal  is  based  on  data  that  show  that 
a  significant  amount  of  hexavalent 
chromium,  a  known  human  carcinogen, 
is  emitted  to  the  atmosphere  from  the 
chromium  electroplating  and  anodizing 
tanks  at  the  levels  of  chromium 
emissions  that  present  a  threat  of 
adverse  effects  to  human  health. 

In  determining  whether  to  regulate 
area  sources  by  applying  MACT  or 
GACT,  the  Administrator  also 
considered  the  availability  of  control 
technologies  and  the  cost  of  compliance 
for  area  sources.  The  control 
technologies  on  which  this  proposed 
rulemaking  is  based  include  packed-bed 
scrubbers  and  composite  mesh-pad 
systems  for  hard  chromium 
electroplating  operations  and  fome 
suppressants  for  decorative  chromium 
electroplating  and  anodizing  operations. 
Packed-bed  scrubbers  are  currently  used 
widely  in  the  hard  chromiimi 
electroplating  industry;  composite 
mesh-pad  systems  are  also  being 
installed  at  all  sizes  of  facibties 
although  their  use  is  not  yet  as 
widespread  as  packed-bed  scrubbers. 
Fume  suppressants  are  used  widely  for 
decorative  chromium  electroplating  and 
anodizing  operations.  Because  of  the 
availabiUty  of  these  control 
technologies,  they  would  be  considered 
appropriate  bases  for  GACT  as  well  as 
MACT.  Also,  the  cost  of  applying  these 
control  technologies  has  beien  found  to 
be  reasonable  for  most  sources  in  these 
source  categories  (see  section  VI.C.4). 

Because  of  the  high  toxidty  of 
chromium  compounds  and  the 
availability  and  reasonable  cost  of 
control  technologies,  the  Administrator 
is  proposing  to  apply  MACT  to  both 
major  and  area  sources  of  chromium 
electroplating  and  anodizing.  The 
appUcation  of  MACT  to  both  area  and 
major  sources  ensures  that  a  residual 
risk  analysis  of  emissions  associated 
with  these  sources  will  be  conduded  by 
the  Agency,  as  required  by  section 
112(f)  of  the  Ad,  to  determine  whether 
additional  regulation  is  warranted  in  the 
future  to  proted  public  health.  The 
agency  solidts  comments  on  the 
proposal  to  establish  MACT  standards 


for  area  sources  instead  of  adopting 
GACT  standards. 

2.  Selection  of  the  MACT  Floor 

As  discussed  in  section  n.C, 
Categorization/Subcategorization: 
Determining  Maximum  Achievable 
Control  Technology  "Floors,"  EPA 
develops  and  considers  regulatory 
alternatives  that  are  at  least  as  stringent 
as  the  MACT  floor  as  defined  in  the  Ad. 
The  MACT  floor  is  determined  from 
information  on  various  control  levels 
within  each  of  the  categories  and 
subcategories  (baseline  conditions).  The 
baseline  conditions  that  led  to  the 
development  of  the  MACT  floors  are 
discussed  below.  Additional 
information  on  baseline  conditions  is 
found  in  Chapter  5  of  the  BID. 

-  a.  Hard  Chromium  Electroplating 
MACT  Floor.  Baseline  conditions  that 
were  originally  estabUshed  for  facilities 
operating  hard  chromium  electroplating 
tanks  were  based  on  an  industry  survey 
of  44  bard  chromium  eledroplating 
operations  that  was  conduded  in  1987. 
Based  on  this  survey  and  industry 
census  data,  it  was  estimated  that 
baseline  conditions  for  fadlities 
operating  hard  chromium  electroplating 
tanks  included  a  total  population  of 
1,540  fadlities.  Of  these  tanks,  30 
percent  were  uncontrolled,  30  percent 
were  controlled  by  chevron-blade  mist 
eliminators,  and  40  percent  were 
controlled  by  packed-bed  scrubbers. 
Chevron-blade  mist  eliminators 
represent  a  control  device  effidency  of 
approximately  95  percent  at 
representative  inlet  loadings  for  hard 
chromium  electroplating  tanks.  The 
associated  outlet  concentration  is  0.15 
mg/dscm  (6.6x10-6  gr/dscf). 
Alternatively,  well-maintained  and 
-operated  packed-bed  scrubbers  that 
incorporate  periodic  washdown  of  the 
packing  can  achieve  an  emission 
reduction  of  99  percent,  with  an 
assodated  outlet  concentration  of  0.03 
mg/dscm  (1.3x10-'  gr/dscf)  considered 
feasible.  Although  EPA  beUeves  that  an 
imdetermined  number  of  existing 
facibties  are  operating  packed-bed 
scrubbers  under  less-than-ideal 
operating  and  maintenance  conditions, 
ii  proper  operation  and  maintenance 
procedures  are  implemented,  existing 
imits  will  readily  achieve  an  emission 
limit  of  0.03  mg/dscm  (1.3x10-'  gr/ 
dscf). 

More  recent  information  obtained 
from  control  device  vendora  confirms 
that  composite  mesh-pads  are  being 
used  at  approximately  5  percent  of  hard 
chromium  electroplating  fadlities  and 
that  the  growth  in  use  is  expeded  to 
continue.  The  vendor  survey  also 
indicated  that  these  control  devices  are 
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being  iw^»U«xJ  at  all  sixes  of  iacilities. 
Based  on  emission  test  results  firom 
three  facilities,  a  composite  mesh-pad 
system  can  achieve  an  average  outlet 
concentration  of  0.013  mg/dscm 
(3.7x10-6  ^dscf).  Based  on  a 
representative  inlet  loading,  the  percent 
reduction  achieved  by  the  composite 
mesh-pad  system  is  greater  than  99.8 
percent.  The  ciirrent  use  of  this  sjrstem 
in  the  industry  as  well  as  the  fact  that 
it  represents  the  "maxlBMun  degree  of 
reduction  in  emissions"  (section 
112(d)(3)  of  the  Act)  resulted  in  the 
selection  of  0.013  mg/dscm  (5.7xlO-« 
gr/dscO  as  the  MACT  floor  for  new 
sources. 

Some  uncertainty  surrounds  the  exact 
effect  that  the  Increasing  use  of 
composite  mesh-pads  has  on  the 
original  existing  source  baseline.  The 
EPA  has  no  inf^mation  on  whether  the 
composite  mesh-pad  systems  were 
installed  to  replace  or  augment  existing 
packed-bed  scrubbers  or  if  they  were 
installed  ct  fadlitias  that  were  either 
uncontrolled  or  were  using  chevron- 
blade  mist  eliminators.  This 
uncertainty,  however,  does  not  affect 
the  Misting  source  MACT  floar;  the 
same  level  of  control  would  represent 
the  MACT  floor  whether  the  original  or 
modified  baseline  conditions  are 
assumed.  A  discussion  of  how  the 
existing  source  MACT  floor  is 
calculated  under  either  circumstance  is 
provided  below. 

In  the  first  MACT  floor  analysis,  it  is 
assumed  that  composite  mesh-pads  are 
not  Included  in  the  baseline  conditions. 
The  existing  source  MACT  floor  is 
determined  by  calculating  the  average 
emission  limitation  achieved  by  the  best 
performing  12  percent  of  sources. 
Because  it  is  estimated  that  40  percent 
of  the  industry  is  currently  using 
packed-bad  scnibbars,  and  that  a  well- 
maintained  and  -operated  packed-bed 
scrubber  that  incorporates  periodic 
washdown  of  the  packing  can  achieve 
outlet  concentrations  of  0.03  mg/dscm 
(1.3x10-3  gr/dscf),  this  emission  hmit 
(0.03  mg/dscm  (1.3x10-5  gr/dscf)  is  the 
MACT  floor  for  existing  sources. 

In  the  second  MACT  floor  analysis, 
the  baseline  conditions  are  adjusted  to 
acooxint  for  the  5  percent  of  feclhties 
using  composite  mesh-pads.  In  this 
scenario,  the  average  emission 
Umitation  associated  with  5  percent  of 
facilities  performing  at  0.013  mg/dscm 
(5.7x10-*  gr/dscf)  uid  7  percent 
performing  at  die  next  highest  level  of 
control  (0.03  mg/dscm  (1.3x10-*  gr/ 
dscfl)  results  in  an  emission  limitation 
(0.023  mg/dscm  [1.0x10-*  gr/dscfl)  that 


does  not  correspond  to  any  specific 
contrdi  tedmioue. 

As  noted  eerliw  (in  section  II.Q. 
whan  the  avwage  mnission  limitation 
does  not  correspond  to  an  emission 
Umitation  achievable  with  a  specific 
type  of  control  technique,  EPA  may  use 
the  emission  hmitation  achieved  by  the 
facility  at  the  94th  peiceDtile  (the 
median  of  the  best  performing  12 
percent),  which  is  equivalent  to  0.03 
mg/dscm  (l.SxlO-^  gr/dscf)  in  this  case. 
This  approach  would  resuh  in  an 
emission  limitation  of  0.03  mg/dscm 
(1.3x10-5  gr/dscf)  as  the  MACT  floor  fw 
existing  h£ud  chromium  electroplating 
tanks,  ^ther  of  the  approaches  to 
determining  the  MACT  floor  described 
above  results  in  the  same  level  of 
control. 

b.  Decorative  Chromium 
Electroplating— Chromic  Acid  Bath — 
MACTT  Floor.  Baseline  conditions  thart 
were  originally  established  for  facilities 
with  decorative  chromium 
electroplating  tanks  were  based  on  an 
industry  survey  of  63  decorative 
chromium  electroplating  operations  that 
was  conducted  in  1987.  Baseline 
conditions  for  decorative  chromixun 
electroplaters  using  chromic  acid  baths 
include  a  total  facility  population  of 
2,800  facilities  of  which  15  percent  of 
fadUties  are  \mcon trolled,  -K)  percent 
use  fume  suppressants,  40  percent  use 
fume  suppressants  in  combination  with 
packed-bed  scrubbers,  and  5  percent  use 
packed-bed  scrubbers.  Because  the  inlet 
concentrations  in  decorative  chromium 
electroplating  are  lower  than  those  in 
hard  chromium  electroplating,  the 
overall  efficiency  of  packed-bed 
scrubbers  is  also  lower  (approximately 
97  percent  compared  to  99  percent  for 
hard  diromivim  electroplating  tanks). 
Alternatively,  test  results  show  that  the 
use  of  chemical  fume  suppressants 
inhibit  greater  than  99.5  percent  of  the 
chromium  from  being  released  from  an 
electroplating  bath  and  are  capable  of 
ac^evitig  an  outlet  concentration  of 
0.003  mg/dscm  (1.3x10 -«  gr/dscf). 
Because  more  than  12  percent  of  the 
facilities  in  this  source  category  use 
fume  suppressants  and  no  more 
effective  control  technique  is  available, 
the  MACT  floor  for  both  new  and 
existing  decorative  chromium 
electroplating  tanks  using  a  chromic 
add  bath  is  an  emission  umitation  of 
0.003  mg/dscm  (1.3x10-6  gr/dscf). 

c.  Decorative  Chromium 
Electroplating— Trivalent  Chromium 
Bath— MACT  Floor.  Approximately  10 
percent  of  decorative  electroplaters  use 
trivalent  chromium  baths.  As  discussed 
in  section  VI. A.,  EPA  has  determined 


that  decorative  diromium  electroplating 
tanks  using  a  trivalent  dironiium  bath 
are  a  separate  subcategory.  Tests 
conducted  on  tanks  using  trivalent 
chromium  electroplating  baths  indicate 
that  the  total  duomium  concentration 
in  emissions  from  diese  baths  is  0.048 
mg/dscm  (2.1x10-'  gr/dscf).  Hexavalent   • 
chromium  concentiations  from  these 
baths  have  been  measured  as  0.004  mg/ 
dscm  (1.7x10-6  gr/dscf). 

Most  trivalent  chromium 
electroplating  baths  do  not  have 
ventilation  systems  such  that  the 
chromium  concentration  in  emissions 
from  these  baths  could  be  measured. 
Therefore,  another  parameter,  surface 
tension,  was  measured  dxuing  the 
emission  tests;  the  tests  indicated  that 
trivalent  chromiimi  badis  that  meet  the 
above  emission  levels  shoiild  have 
surface  tensions  no  greater  than  55 
dynes/cm  (3.8x10 -» Ibf/ft).  Based  on 
these  test  data,  the  MACT  floor  for  new 
and  existing  trivalent  chromium 
electroplating  tanks  is  operation  of  the 
bath  consistent  with  the  above 
concentrations  (0.048  mg/dscm 
(2.1x10-5  gr/dscf)),  as  demonstrated 
through  surface  tension  measurement. 

d.  Chromium  Anodizing  Tanks  MACT 
Floor.  Baseline  conditions  that  were 
originally  estabUshed  for  fadHties  with 
chromium  anodizing  tanks  were  based 
on  an  industry  siirvey  of  25  chromium 
anodizing  operations  that  was 
conducted  in  1987.  Baseline  conditions 
for  chromium  anodizing  tanks  include  a 
total  fadlity  population  of  680  fadlities, 
of  which  40  percent  are  uncontrolled, 
10  percent  use  chevron-blade  mist 
eliminators,  20  percent  use  packed-bed 
scrubbers,  and  30  percent  use  fume 
suppressants.  Once  again,  the  average 
emission  Umits  achieved  by  the  best- 
performing  12  percent  of  the  facilities  in 
this  category  are  associated  with  the  use 
of  fume  suppressants.  Also,  a  more 
efficient  control  technique  is  not 
available.  Therefore,  the  MACT  floor  for 
both  new  and  existing  chromium 
anodizing  sources  is  an  emission  limit 
of  0.003  mg/dscm  (1.3x10-6  gr/dscf). 

3.  Regulatory  Alternatives  Considered 

The  existing  source  regulatory 
alternatives  developed  to  seled  existing 
source  MACT  for  each  of  the  categories 
and  subcategories  are  presented  in  Table 
2.  A  brief  discussion  of  the  alternatives 
is  presented  below.  More  stringent 
control  techniques  beyond  what  would 
be  required  by  the  new  source  MACT 
floor  are  not  available;  therefore,  no 
additional  regulatory  alternatives 
beyond  the  MACT  floor  were 
consi(?.ered  for  new  sources. 
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Table  2.— Sumnaary  of  Regulatory  Alternatives  for  Existing  Sources 

Type  of  operatton/regulakwy  aNemative  (RA) 


Hard  chromium  plating 

Size  of  operation* 

SmaN  (<60  milUon  Alwyr) 

Large  (260  rrWon  M\y) 

RA  I  (MACT  tool) 

RA  II  

RA  IV  ."!."!!ir..zr.!i  "zi    zzzrzz. 

PSSb „ 

PBS ..M...M.».......»....».............M—— —».■*•. 

PBS _ -. 

PBS. 

CMP  e— Existing  PBS  exempt 

CMP. 

CMP 

RAV „ „ _ 

CMP „ 

CMP. 

DecoraVve  chromium  plairtg— chromic  acid  t>a(h 


RA  I  (MACT  Boor)  FS* 


Decorative  chromium  plating— tilvaier*  chromium  bath 

RA  1  (MACTHooO  

TVC«  (no  actloo) 

1                                                                       Chromium  anodizing 

RAI  (MACT  floor)  _ 

FS 

>  Based  on  the  maximum  cumulative  potential  rectifier  capacity  of  tanio  at  a  fac8lty. 
»PBS-Pacfcad  Bed  Scnri)ber. 
cCMP-Composite  Mesh  Pad. 
0  FS>Chemical  Fume  Suppressant. 
•TVC=Trivalent  Chromium  Ptadng  Process. 


level  achievable  by  composite  mesh- 
pads,  except  for  those  already  controlled 
by  packed-bed  scrubbers.  Regulatory 
Alternative  V  would  require  the  control 
level  achievable  by  composite  mesh- 
pads  for  all  small  and  large  hard 
chromium  electroplaters,  with  no 
exceptions. 

b.  Decorative  Chromium 
Electroplating — Chromic  Acid  Bath — 
Regulatory  Alternative.  The  control 
technology  that  represents  the  MACT 
floor,  i.e.,  the  use  of  fume  suppressants, 
is  the  highest  level  of  control  achievable 
by  the  subcategory.  Therefore,  only  one 
regulatory  alternative  is  possible. 

c  Decorative  Chromium 
Electroplating — Trivalent  Chromium 
Bath — Regulatory  Alternative.  There  are 
no  regulatory  alternatives  other  than  the 
no-action  alternative  for  trivalent 
chromium  processes.  Because  of  the 
presence  of  a  wetting  agent  as  an 
integral  part  of  the  b«th  chemistry,  and 
the  low  emission  potential,  no  controls 
are  currently  in  use  for  this  process. 

d.  Chromium  Anodizing  tanks 
Regulatory  Alternative.  The  control 
tedmology  that  represents  the  MACT 
floor,  i.e.,  the  use  of  fume  suppressants, 
is  the  highest  level  ct  control  achievable 
by  the  category.  Therefcffa.  only  one 
regulatory  alternative  is  possible. 

4.  Nationwide  Impacts  of  the  Regulatory 
Alternatives 


a.  Hard  Chromium  Electroplating 
Regulatory  Ahematives.  For  hard 
chromium  electroplating,  the  EPA 
evaluated  five  regulatory  alternatives  as 
shown  in  Table  2.  The  alternatives 
increase  in  control  stringency  from 
Regulatory  Alternative  (RA)  I,  the 
existing  source  MACT  floor  control 
level,  to  RA  V.  The  alternatives  are 
structiired  to  determine  whether  a  size 
or  class  distinction  is  appropriate  in 
selection  of  MACT.  Such  a  distinction  is 
authorized  by  section  112(d)(1),  which 
provides  that  the  MACT  standard  may 
distinguish  among  classes,  types,  and 
sizes  of  sources  within  a  category  or 
subcategory. 

Regulatory  Alternative  I  would 
require  the  control  level  achieved  by 
packed-bed  scrubbers  for  both  small  and 
large  hard  chromium  electroplaters. 
Regulatory  Alternative  II  would  increase 
the  stringency  for  large  hard  chromium 
electroplaters  by  requiring  the  control 
level  achievable  by  composite  mesh- 
pads  unless  the  source  is  already 
controlled  with  a  packed-bed  scrubber. 
Regulatory  Alternative  III  would  further 
increase  the  stringency  for  large  hard 
chromium  electroplaters  by  requiring 
the  control  level  achievable  by 
composite  mesh-pads  for  all  sources, 
even  those  already  controlled  with 
packed-bed  scrubbers.  Regulatory 
Alternative  IV  would  increase  the 
stringency  for  small  hard  chromium 
electroplatars  by  requiring  the  control 


This  section  presents  the  nationwide 
environmental,  energy,  cost,  and 


economic  impacts  of  the  RA's  presented 
in  Table  2.  For  purposes  of  assessing 
impacts,  each  RA  is  compared  to  the 
baseline  or  no-action  alternative.  The 
baseline  levels  of  control  were  obtained 
from  responses  to  an  industry  survey 
conducted  by  EPA  in  1985.  The  survey 
provided  information  on  control 
techniques  at  44  hard  chromium 
electroplating  fadlities.  63  decorative 
chromium  electroplating  facilities,  and 
25  chromium  anodizing  facilities.  A 
more  recent  follow-up  sur\-ey  of  vendors 
supplying  composite  mesh-pads  was 
also  conducted  after  the  initial  survey  to 
assess  any  changes  in  the  control  level    ' 
used  in  the  industry.  This  survey 
demonstrated  that  composite  mesh-pads 
were  being  installed  on  new  and 
existing  hard  chromium  electroplating 
tanks,  regardless  of  fadUty  size. 

As  explained  in  section  VI.C.2,  the 
baseline  conditions  for  this  industry  are 
constantly  changing  as  existing  fadlities 
replace  old  control  equipment  with 
new,  more  efficient  control  devices  such 
as  composite  mesh-pads.  The  impacts 
presented  here,  however,  are  based  on 
baseline  conditions  as  established 
through  the  initial  industry  survey.  This 
is  because  the  follow-up  vendw  survey 
did  not  provide  specific  information  on 
whether  the  composite  mesh-pads  were 
replacing  previously  uncontrolled  tanks, 
or  tanks  that  had  Deen  controlled  with 
a  less  efficient  control  device.  As  stated 
in  section  VI.C.2,  results  of  the  vendor 
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survey  indicate  that  approximately  5 
percent  of  the  facilities  within  the  hard 
chromium  electroplating  source 
category  are  using  composite  mesh- 
pads.  Assuming  that  each  composite 
mesh-pad  was  installed  at  a  different 
facility,  the  maximum  nimiber  of 
facilities  with  these  devices  would  be 
approximately  SO  out  of  an  estimated 
1,540  facilities.  Given  the  relatively 
small  number  of  composite  mesh-pads 
being  used,  the  nationwide  impacts  that 
would  result  if  these  fecilities  were 
accounted  for  in  the  baseline  conditions 
would  not  difier  significantly  from  those 
presented  here. 

a.  Baseline  Conditions.  For  the 
purposes  of  this  analysis,  the  baseline 
conditions  presented  in  ihe  following 
paragraphs  were  used. 

For  hard  chromium  electroplating,  it 
was  estimated  that,  at  baseline,  30 
percent  of  the  tanks  are  uncontrolled,  30 
percent  are  controlled  by  chevron-blade 
mist  eliminators,  and  40  percent  are 
controlled  by  packed-bed  scrubbers. 

For  decorative  chromium 
electroplating,  it  was  estimated  that,  at 
baseline,  15  percent  are  uncontrolled, 
40  percent  are  controlled  by  chemical 
fume  suppressants,  40  percent  are 
controlled  by  chemical  fume 
suppressants  in  conjunction  with 
packed-bed  scrubbers,  and  5  percent  are 


controlled  by  packed-bed  scrubbers.  In 
calculating  aggregate  nationwide 
impacts  for  decorative  chromiiun 
electroplating  tanks,  the  following 
control  scenario  was  assumed  for  RA.  I: 
58  percent  of  the  existing  tanks  will 
operate  with  chemical  fume 
suppressants  alone,  and  42  percent  of 
the  existing  tanks  will  operate  with 
chemical  fume  suppressants  in 
conjunction  with  packed-bed  scrubbers. 
The  combined  use  of  technioues  is 
common  because  packed-bed  scrubbers 
serve  a  dual  purpose.  In  addition  to 
controlling  air  pollution,  the  scrubbers 
serve  as  atmospheric  evaporators  that 
concentrate  the  process  rinse  waters 
requiring  treatment.  Therefore,  it  is 
assimied  that  existing  tanks  currently 
using  chemical  fume  suppressants  in 
conjimction  with  packed-bed  scrubbers 
will  continue  this  practice  and  that  half 
of  the  tanks  that  currently  use  packed- 
bed  scrubbers  alone  will  opt  to  operate 
the  scrubber  in  conjunction  with  fume 
suppressants. 

For  chromiimi  anodizing,  it  was 
estimated  that,  at  baseline,  40  percent 
are  uncontrolled,  10  percent  are 
controlled  by  chevron-blade  mist 
eUminators,  20  percent  are  controlled  by 
packed-bed  scrubbers,  and  30  percent 
are  controlled  by  chemical  fume 
suppressants. 


No  net  growth  is  projected  for  the 
chromium  electroplating  and  anodizing 
industry.  Contacts  with  eqiiipment 
suppliers  indicate  that  the  majority  of 
new  equipment  installations  occiir  at 
existing  fecilities  as  a  result  of 
replacement  of  obsolete  capacity  or 
expansion  of  the  existing  capacity.  The 
equipment  suppliers  indicated  that  very 
few  new  fecilities  have  been  constructed 
in  the  last  5  years.  Consequently,  the 
nationwide  impacts  presented  below  are 
the  impacts  beyond  baseline  of  the  RA's 
on  existing  tanks  only.  Impacts  on  new 
faciUties  are  presented  at  the  end  of  this 
section  for  typical,  new  model  plant 
configurations  only. 

b.  Environmental  Impacts.  Estimates 
of  nationwide  emission  reductions  and 
energy  and  soUd  waste  impacts 
associated  with  each  regulatory 
alternative  are  presented  in  Table  3.  The 
RA's  correspond  to  those  that  were 
presented  in  Table  2.  To  determine 
impacts  beyond  baseline  using  the 
numbers  on  Table  3,  subtract  the 
baseline  number  from  the  total  number 
for  a  given  alternative.  To  detMrnina 
incremental  impacts  batwaen  regulatory 
alternatives,  subtract  the  vahia  for  the 
less  stringent  of  the  two  alternatives 
from  the  value  for  the  more  stringent. 
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Table  3.— ENVlRONME^f^AL  Impacts  of  the  Regulatory  Alternatives 


RA 

Nationwide  emission  estimats,  Mg/yr 
(tons/yr)* 

Nationwide  energy  Impacts, 
iwiWh/yrb 

Nationwide  solid  waste  im- 
pacts, m3/yr  (ff/yr)' 

Type  of  operation 

Small  (<60mH- 
HonAh/yr) 

Large  (260  mil- 
lion Ah/yr) 

Small(<60 
million  Ah/ 

yr) 

Lara*  (260 
million  Ah/ 

yr) 

Small  (<60 
miWonAh/yr) 

Large  (260 
million  Ah^ 

Hard  ctiromium  plating 

Decorativs  chromiutn  piat- 

Baseline  ... 

RA  1 

RA  II 

RA  III 

RA  IV 

RA  V  

Baseline  ... 

RA  1 

Baseline  ... 
RA  1 

18.5  (20.3) 
0.54  (0.59) 
0.54  (0.59) 
0.54  (0.59) 
0.28  (0.3) 
0.11  (0.12) 

126.6  (139.3) 
3.7  (4) 
1.93(2.12) 
0.74(0.81) 
0.74  (0.81) 
0.74(0.81) 
10.5(11.5) 

0.3  (0.3) 

3.6  (3.9) 

0.04  (0.05) 

20,800 
26,600 
26,600 
26.600 
34.797 
40,284 

112,300 
136,000 
183,370 
215,220 
215,220 
215,220 
106,000 

105,000 
48,000 
45.000 

18(640) 
44(1,550) 
44  (1,550) 
44  (1,550) 
78  (2.750) 
103  (3,640) 

26(920) 

64(2.260) 

118(4.170) 

156  (5.510) 

156  (5,510) 

156  (5,510) 

67  (2,400) 

Ing— chromic  add  plat- 
ing process. 

63  (2.200) 

Chromium  anodizing 

■•••••••■•••••■■••••■••■■••a 

, 

8  (280) 

0(0) 

■  For  the  nationwide  emission  estimate  calculations,  refer  to  Chapter  6,  Section  6.2  of  the  BIO  for  Proposed  Standards. 
t>  For  the  nationwide  energy  impact  calculations,  refer  to  Onapter  6,  Section  6.3  of  the  BID  for  Proposed  Starxiards. 
cFor  the  natKxiwtde  solid  waste  impact  calcuiations,  refer  to  Chapter  6,  Section  6.5  of  the  BID  for  Proposed  Standards. 


Impacts  on  wastewater  treatment  or 
discharges  were  considered  negUgible 
because  of  the  industry  practice  to 
recirculate  control  device  effluent  back 
to  the  electroplating  tanks  as  makeup  to 
compensate  for  evaporative  losses.  SoUd 
waste  is  generated  as  a  result  of  the  need 
to  periodically  replace  packing  and 
mesh  material  used  in  the  control 
systems.  The  nationwide  solid  waste 


impact  is  based  on  the  frequency  of 
replacement,  the  volume  of  material  per 
control  device,  a  compaction  factor  of 
50  percent  prior  to  disposal,  and  the 
estimated  number  of  tanks  nationwide. 

i.  Hard  Chroniium  Electroplating 
Tanks — RA  I.  For  hard  chromium 
electroplating  tanks,  RA  I  represents  a 
97  percent  reduction  in  the  nationwide 
baseline  emissions.  The  total 


nationwide  emission  reduction 
associated  with  this  alternative  is  140 
Mg/yr  (155  tons/yr). 

The  total  nationwide  energy  impact 
beyond  baseline  of  RA  I  is 
approximately  30,000  MWh/yr.  This 
increase  and  the  incremental  increases 
in  energy  impacts  between  RA's  are  due 
to  increases  in  the  pressure  drop  across 
control  systems  and  their  corresponding 


increase  in  the  fan  horsepo%rar 
requirements. 

The  total  nationwide  soUd  waste 
impact  beyond  baseline  is  64  mVyr 
(2,260  ftVyr).  The  increase  in  solid 
waste  over  baseline  is  due  to  increases 
in  the  number  of  tanks  using  control 
systems  that  require  periodic  disposal  of 
packing  material. 

Regulatory  Alternative  U.  The  total 
nationwide  emission  reduction 
associated  with  RA  II  is  143  Mg/yr  (157 
tons/yr).  The  total  nationwide  energy 
impact  beyond  baseline  of  RA  D  is 
approximately  77,000  MWh/yr.  The 
total  nationwide  solid  waste  impact 
beyond  baseline  is  118  m3/yr  (4,170  ft'/ 

yr)- 

Regulatory  Alternative  JZ7.  The 
nationwide  emission  reduction  beyond 
baseline  associated  with  RA  III  is  144 
Mg/yr  (159  tons/yr).  The  t(rtal 
nationwide  energy  impact  beyond 
baseline  of  RA  III  is  approximately 
109.200  MWh/yr.  The  total  nationwide 
soUd  waste  impact  beyond  baseline  is 
156  m3/yr  (5.500  fts/yr). 

Regulatory  Alt&native  IV.  The 
nationwide  emission  reduction  beyond 
baseline  associated  with  RA  IV  is  144 
Mg/yr  {159  tons/yr).  The  total 
nationwide  eneigy  impact  beyond 
baseline  of  RA  IV  is  approximately 


117,400  MWh/yr.  The  total  nationwide 
solid  waste  impact  beyond  beseline  is 
190  m'/yr  (6,700  ftVyr). 

Regulatory  Alternative  V.  The 
nationwide  emission  reduction  beyond 
baseline  associated  Mrith  RA  V  is  144 
Mg/yr  (159  tons/yr).  The  total 
nationwide  energy  impact  beyond 
baseline  of  RA  V  is  approximately 
122,900  MWh/yr.  The  total  nationwide 
solid  waste  impact  beyond  baseline  is 
215  m'/yr  (7,590  flVyr). 

ii.  Decorative  chromium 
electroplating  tanks — chromic  acid 
bath.  Regulatory  Alternative  I 
corresponds  to  a  97-peroent  reduction 
against  nationwide  baseline  emission 
levels.  The  nationwide  emission 
reduction  associated  with  this 
alternative  is  10  Mg/yr  (11  tons/yr). 
There  is  no  energy  impact  associated 
with  RA  I.  In  frict,  the  nationwide 
energy  requirement  for  RA  I  is  projected 
to  belower  than  that  at  baseline  because 
of  the  discontinuation  of  add-on  control 
systems  on  some  decorative  chromium 
tanks.  There  is  no  increase  in  the 
amoimt  of  solid  waste  generated  under 
RA  I  because  there  is  no  solid  waste 
associated  vnth  the  use  of  chemical 
fume  suppressants.  The  solid  waste 
generated  under  this  alternative  is 


associated  with  thoee  tanks  that 
continue  to  operate  padced-bed 
scrubbers  in  conjunction  with  fume 
suppressants. 

iii.  DecorofjVe  chromium 
electroplating  tanks — trtvalent 
chromium  bath.  Regulatory  Alternative 
I,  which  is  a  no-action  ahemative, 
represents  no  additional  emission 
reduction  from  baseline.  There  are  also 
no  energy  or  solid  waste  impacts. 

iv.  Chromium  anodizing  tanks. 
Regulatory  Alternative  I  corresponds  to 
an  emissions  reduction  of  99  percent  or 
3.5  Mg/yr  (4  tons/yr).  The  energy 
impacts  associated  with  RA  I  represent 
a  decrease  of  6  percent  from  baseline. 
This  decrease  is  due  to  the 
discontinuation  of  padded-bed  scrubbers 
and  chevron-blade  mist  eliminators  at 
those  tanks  that  currently  use  these 
control  systems.  Regulatory  Alternative 
I  would  also  reduce  the  amo\mt  of  solid 
waste  generated  by  100  percent,  Solid 
waste  is  generated  at  baseline 
conditions  due  to  the  use  of  packed-bed 
scrubbers.  No  solid  waste  is  generated 
from  the  use  of  chemical  fume 
suppressants. 

c.  Cost  Impacts.  Aggregate  nationwide 
capital  and  net  annualized  costs  for 
each  RA  are  presented  in  Table  4. 


Tabj  f  4.— Cost  Impacts  of  the  Regulatory  Alternatives 

Type  of  oper- 
aton 

N^ionwide  capital  costs. 

Nationwide  annualized 

RA 

mJHions* 

costs,  milUons* 

Nationwide  emis- 
sion reduction  M^ 
yr»(ton/yf) 

Incremental  cost«ffective- 
ness.  $/Mg  (Won)c 

8maa(<60 

Large  (260 

Small  (<60 

Large  (260 

nmonM 

million  Ah/ 

million  Ah/ 

mMnnAtV 

r) 

yr) 

yr) 

r) 

- 

Hard  chromium 

RA  1 

19.5 

22.3 

5i 

6.1 

140.86(155) 

80,000  (73,000) 

plating. 

RA  II 

19.5 

21.3 

62 

12.2 

142.66  (156.9) 

3,400,000  (3.100,000) 

RA  HI 

19.5 

25.1 

52 

17.1 

143.82  (158.2) 

4,200.000  (3,800X>00) 

RA  IV  

12.6 

25.1 

7.6 

17.1 

144.08  (158.5) 

9200,000  (8,400,000) 

RA  V  „ 

11.4 

2S.1 

9A 

17.1 

144.25  (158.7) 

12.900,000(11.700,000) 

Decorative  cnro- 

RA  1 

..4».. ....■••«  ■«••«■ 

, «««...•• 

••.••»•.. ».-»*>M 

10.2(11.2) 

0(0) 

mium  plating. 

Chromium  art- 

RA  1 

3.56  (3.9) 

0(0) 

odizing. 

•  For  further  description  of  tt>e  nationwide  cost  impacts  n^w  to  Chapter  7,  Section  7.6  of  the  BID  for  Proposed  Standards. 

*>NattonwKM  emission  estimatee  are  provided  in  Table  3:  Emission  raductxx^s  a/e  calcuiated  by  subtracting  ttw  emissions  associated  wtth  a 
given  alternative  from  the  basettr>e  emission  estmate. 

c  kKremeniai  cost-effectiveness  is  cakxilated  by  dividing  the  incrsmantal  cost  ol  two  atterruoives  by  the  irKremental  entission  reductian.  In  this 
Tat>le,  the  incremental  cost-effactveness  of  an  artematrve  is  calculated  by  comparing  tt  to  the  previous  altemauve.  Es&mates  catcutated  from  the 
costs  and  emission  reducttons  presented  in  tfvs  table  may  rwt  nwrtch  the  actual  estimates  presented  in  this  column  due  to  rounding. 


i.  Hard  Chromium  Electroplating 
Tanks— RA  I.  Regulatory  Alternative  I 
would  result  in  nationwide  increases  in 
capital  and  anniudized  costs  beyond 
baseline  of  $42  million  and  $11  miUion 
per  year,  respectively.  The  incremental 
cost  of  RA  I  compared  to  baseline  is 
approximately  $80,000/Mg  ($73,000/ 
ton). 

Regulatory  Ahemative  n.  With  RA  II, 
nationwide  capital  and  annualized  cost 


increases  beyond  baseline  are  $41 
million  and  $17  million  per  year, 
respectively.  The  capital  costs  for  large 
facihties  are  actually  lower  than  they 
were  for  RA  I  even  though  a  more 
stringent  control  technology  is  required. 
This  is  because  composite  mesh-pads 
have  a  lower  capital  cost,  but  higher 
annual  cost,  than  packed-bed  scrubbers. 
The  incremental  cost  effectiveness  of 
RA  n  compared  to  RA  I  is 


approximately  $3.4  million/Mg  ($3.1 
milhon/ton). 

Regulatory  Alternative  III.  For  RA  HI, 
the  nationwide  capital  cost  increase 
beyond  baseline  that  would  result  from 
RA  in  is  $45  million,  and  the 
annualized  cost  increase  beyond 
baseline  is  $22  million.  The  incremental 
cost  effectiveness  of  RA  01  compared  to 
RA  n  is  $4.2  million/Mg  ($3.7  million/ 
ton). 


65788         Federal  Register  /  Vol.  58,  No.  240  /  Thursday.  December  16.  1993  /  Proposed  Rules 


Regulatory  Alternative  IV.  Regulatory 
Alternative  IV  results  in  nationwide 
capital  and  annualized  cost  increases 
beyond  baseline  of  $38  million  and  $25 
million  per  year,  respectively.  Once 
again,  tbe  requirements  for  composite 
mesh-pads,  this  time  at  small  hard 
chromiiun  electroplating  facilities, 
result  in  decreases  in  capital  costs  and 
increases  in  annual  operating  costs.  The 
incremental  cost  effectiveness  of  RA  IV 
compared  to  RA  m  is  approximately 
$9.2  million/Mg  ($8.4  million/ton). 

Regulatory  Alternative  V.  Regulatory 
Alternative  V  results  in  nationwide 
capital  and  annualized  cost  increases 
beyond  baseline  of  $37  million  and  $27 
miUion  per  year,  respectively.  The 
capital  cost  decrease  (and  annualized 
cost  increase)  compared  to  RA  IV  is  due 
to  the  addition  of  the  small  hard 
chromium  electroplating  facilities  that 
are  required  to  replace  existing  packed- 
bed  scrubbers  widi  composite  mesh- 
pads.  The  incremental  cost  effectiveness 
of  RA  V  compared  to  RA  IV  is 
approximately  $12.9  million/Mg  ($11.8 
miUion/ton). 

The  total  annual  reporting  and 
recordkeeping  costs  would  be 
approximately  $8.6  million.  These  costs 
axe  the  same  for  all  the  regulatory 
alternatives. 

ii.  Decorative  chronuum 
electroplating  tanks — chromic  acid 
electroplating  solution.  For  decorative 
chromium  tanks  using  a  chromic  acid 
electroplating  process,  there  is  no 
nationwide  capital  cost  increase  beyond 
baseline  associated  with  RA  I  because 
there  are  no  capital  costs  associated 
with  the  use  of  chemical  fume 
suppressants.  The  capital  and 
aimualized  costs  projected  imder  RA  I 
are  driven  by  the  assumption  that  42 
percent  of  the  facilities  will  elect  to  use 
packed-bed  scrubbers  in  conjunction 
with  chemical  fume  suppressants.  In 
fact,  a  slight  decrease  in  nationwide 
baseline  costs  are  expected  under  RA  I 
because  of  the  discontinuation  of  some 
add-on  pollution  control  equipment  at 
some  decorative  chromium 
electroplating  facilities.  However,  the 
total  aimual  reporting  and 
recordkeeping  costs  would  be 
approximately  $14  million. 

Ui.  Decorative  chromium 
electroplating  tanks — trivalent 
chromium  electroplating  solution.  As 
previously  stated,  RA  I  rar  those 
decorative  chromium  electroplating 
facilities  using  a  trivalent  chromium 
bath  is  a  no-action  alternative.  Thus, 
there  are  no  control  cost  impacts. 
However,  the  total  annual  reporting  and 
recordkeeping  costs  would  be 
approximately  $1.6  million. 


iv.  Chromium  anodizing  tanks. 
Regulatory  Alternative  I  for  anodizing 
taiucs  has  no  capital  costs  because  fume 
suppressants  require  no  equipment 
purchases.  There  is  no  annualized 
control  cost  impact  beyond  baseline  for 
RA  I.  In  fact,  nationwide  annualized 
costs  are  expected  to  decrease  under  RA 
I  due  to  the  discontinuation  of  add-on 
pollution  control  systems  that  are  less 
effective  and  are  more  costly  than  fume 
suppressants.  However,  the  total  annual 
reporting  and  recordkeeping  costs 
would  be  approximately  $3.8  million. 

d.  Economic  Impacts.  The  following 
section  presents  the  economic  impacts 
associated  with  each  RA.  Economic 
impacts  were  assessed  by  examining  the 
effect  of  the  RA's  on  the  cost  of 
electroplating  and  on  the  final  end- 
product  prices.  In  addition,  the  effect  of 
each  RA  on  small  businesses  was 
estimated  in  a  small  businesses  impect 
analysis.  This  analysis  used  EPA's 
Office  of  Policy,  Planning,  and 
Evaluation's  1982  Regulatory  Flexibility 
Act  guidelines  to  determine  if  there 
were  significant  impacts  on  a 
substantial  number  of  small  businesses. 
According  to  those  guidelines,  the 
following  criteria  constitute  a  significant 
adverse  economic  impact:  (1)  Annual 
compliance  costs  increase  the  total  cost 
of  production  for  small  entities  by  more 
than  S  percent;  (2)  compliance  costs  as 
a  percentage  of  sales  for  small  entities 
are  at  least  10  percent  higher  than 
compliance  costs  as  a  percentage  of 
sales  for  large  entities;  (3)  capital  costs 
of  compliance  represent  a  significant 
portion  of  capital  available  to  small 
entities,  considering  internal  cash  flow 

ftlus  external  financing  capabilities;  apd 
4)  the  requirements  of  the  regulation 
are  likely  to  result  in  closures  of  small 
entities. 

i.  Hard  cAromjum  electroplating 
operations— Regulatory  Alternative  I. 
lue  economic  impacts  associated  with 
RA  I  for  hard  chromiimi  electroplating 
operations  are  not  significant.  End 
product  price  increases  are  well  below 
1  percent.  The  estimated  number  of 
small  business  closures  for  RA  I  ranges 
from  14  to  20  of  the  1,170  small  hard 
plating  operations.  Based  on  an  analysis 
of  the  common  financial  ratios  used  by 
banks  to  assess  loan  applications  for 
typical  small  facilities,  there  are  no 
capital  availability  problems  under  RA 
L  All  operations  should  be  able  to 
acquire  the  capital  necessary  to  install  a 
packed-bed  scrubber  system  if  they  do 
not  already  have  one. 

Regulatory  AHemative  U.  Regulatory 
Alternative  II  does  not  result  in 
significant  economic  impacts.  Once 
again  the  end  product  price  increases 
are  less  than  1  percent.  For  RA  II.  the 


estimated  number  of  closures  ranges 
from  20  to  23.  Capital  availability 
problems  are  also  avoided  under  RA  II 
for  the  following  reasons.  First,  small 
operations  are  required  to  use  packed- 
bed  scrubbers  for  which  the  capital 
costs  should  not  be  prohibitive.  Second, 
large  facilities  that  currently  use 
packed-bed  scrubbers  may  ontinue  to 
use  these  devices  and  thus  will  have 
little  or  no  capital  requirements  to  meet 
the  regulation.  Finally,  because  the 
capital  cost  of  composite  mesh-pad 
systems  is  actually  lower  than  tnat  of 
packed-bed  scrubbers,  large  facilities 
required  to  use  composite  mesh-pads 
will  not  have  problems  obtaining  the 
necessary  capital. 

Regulatory  Alternative  ID.  The 
estimated  number  of  closiu-es  under  RA 
in  ranges  from  20  to  28.  However,  the 
end  product  price  increases  resulting 
from  this  alternative  are  still 
insignificant  (below  1  percent).  Also, 
because  RA  in  requires  a  control  level 
equivalent  to  that  of  composite  mesh- 
pad  systems  for  all  large  facilities,  while 
the  required  control  level  for  small 
facilities  continues  to  be  equivalent  to 
the  use  of  packed-bed  scrubbers,  there 
are  no  capital  availability  problems 
because  larger  facilities  should  be  able 
to  obtain  the  necessary  capital. 

Regulatory  Alternative  IV.  The  end 
product  price  increases  remain  below  1 
percent,  and  the  estimated  number  of 
closures  ranges  from  33  to  39  under  RA 

IV.  In  addition,  capital  availability 
problems  are  avoided  because  RA  FV 
allows  small  facilities  that  currently  use 
packed-bed  scrubbers  to  continue  using 
those  systems.  Other  small  facilities 
may  have  to  purchase  a  composite 
mesh-pad  system,  but  because  the 
capital  cost  of  this  type  of  system  is 
lower  than  that  of  a  packed-bed 
scrubber,  small  facilities  should  be  able 
to  obtain  the  required  capital. 

Regulatory  Alternative  V.  Under  RA 

V.  end  product  price  increases  are 
below  1  percent,  and  the  number  of 
estimated  closiues  ranges  from  37  to  51. 
However,  because  RA  V  requires  all 
hard  chromium  electroplating 
operations  to  use  composite  mesh-pads 
regardless  of  whether  they  currently 
operate  a  packed-bed  scrubber,  some  - 
small  fiadlitles  currently  using  packed- 
bed  scrubbers  may  have  a  difficult  time 
acquiring  the  necessary  capital  to 
purchase  a  composite  mesh-pad  system. 
Financial  institutions  may  not  be 
willing  to  lend  the  necessary  capital  to 
retrofit  or  replace  an  existing  packed- 
bed  scrubber  to  a  small  facility  that  is 
still  paying  for  those  existing  systems. 

ii.  Decorative  chromium 
electroplating  and  chromium  anodizing 
operations.  The  economic  impacts 
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associated  with  the  regulatory 
alternatives  for  both  decorative 
chromium  electroplating  and  chromium 
anodizing  operations  are  not  significant. 
For  decorative  chromium  operations 
using  the  chromic  add  plating  process 
and  tor  chromiiun  anodizing  operations, 
this  results  from  the  extremely  low 
annual  control  cost.  Small  increases  in 
both  the  electroplating  costs  (less  than 
5  percent)  and  tne  anodizing  costs  (less 
than  7  percent)  are  estimated  in  the 
economic  analysis.  As  a  result,  end 
product  price  increases  are  also  very 
small  (less  than  1  percent).  The  RA  for 
decorative  chromium  operations  using 
the  trivalent  chromium  plating  process 
is  no  action;  thus,  there  is  no  economic 


impact.  No  small  business  closures  are 
expected  for  either  decorative 
chromium  electroplating  or  chromium 
anodizing  operations  due  to  the  low  cost 
of  control. 

e.  Envirorunental  and  Cost  Impacts 
for  New  Tanks.  This  section  presents 
environmental  and  cost  impacts  for  new 
tanks.  These  impacts  are  provided  on  an 
individual  model  plant  basis  and  are 
calculated  against  a  baseline  of  no 
control.  No  aggregate  nationwide 
impacts  for  new  facilities  are  presented 
because  there  are  no  reliable  estimates 
for  totally  "new"  fadUties. 

Environmental  and  cost  impacts  for 
new  hard  and  decorative  chromium 
electroplating  tanks  are  presented  in 


Tables  5  and  6,  respectively.  For  hard 
chromium  electroplating  tanks,  the 
proposed  standard  requires  the 
application  of  composite  mesh-pad 
systems,  which  corresponds  to  a  99.8- 
percent  reduction  in  uncontrolled 
emissions.  Energy  impacts  for 
composite  mesh-pad  systems  vary  from 
37.300  to  895,200  kwh/yr.  The  soUd 
waste  impad  resulting  from  the 
application  of  composite  mesh-pad 
systems  is  low,  ranging  from  0.19  to  1 
m3/yr  (7  to  35  ft'/yr).  The  capital  costs 
for  composite  mesh-pad  systems  range 
from  $27,200  to  $143,600;  the  annual 
operating  costs  range  from  $13,500  to 
$76,700. 


Tabue  5.— Environmental  and  Cost  Impacts  of  Control  Techniques  at  New  Hard  Chromium  Plating 

Operations 


(tontrol  tachntque/nrxxjel  plant  size 

Emission  re- 
duction, kg/yr 
(Ib/yr) 

"Titt!r- 

SoM  waste 

Impact,  ma/yr 

(ft3/yr) 

Capital  costs, 
(oollars) 

Net  annual 
cost,  S/yr 

Composite  mesh-pad  systems: 

Small 

50(110) 

420(924) 

1,600(3,520) 

37,300 
261,000 
895,200 

0.19(6.7) 

0.52  (18) 

1.0  (35) 

27,200 

71,800 

143.600 

13,500 
32,800 
76.700 

Medium 

Large 

TABLE  6.— Environmental  and  Cost  Impacts  of  Control  Techniques  at  New  Decorative  Chromium  Plating 
1 1  Operations 


(pOntrol  technique/model  plant  size 

Emission  re- 
duction, kgVr 
(Ib/yr) 

Eneroy  Impact, 

Solid  waste 

impact,  ms/yr 

(tt3/yr) 

Capital  costs, 
(ooilars) 

Net  annual 
cost.  $/yr 

Chemical  fume  suppressants: 

Small 

6.0  (13) 

23.9  (52.6) 

239  (526) 

14,900 

59,700 

156,700 

0(0) 
0(0) 
0(0) 

0 

0 

0 

1,000 

3,300 

17,200 

Medium 

Large 

For  decorative  chromium  tanks  using 
a  chromic  acid  electroplating  process, 
the  use  of  chemical  fume  suppressants 
represents  a  99.5-percent  reduction  in 
uncontrolled  emission  levels.  No  energy 
or  solid  waste  impacts  are  assodated 
with  chemical  fume  suppressants,  Also, 
no  capital  investment  is  assodated  with 
chemical  fume  suppressants,  and  the 
annual  control  costs  are  low,  varying 
from  $l,000/yr  for  a  small  operation  to 
$17,200/yr  for  a  large  operation. 

New  decorative  chromium  tanks  that 
use  a  trivalent  chromiiun  process  would 
have  no  cost  or  energy  impacts  because 
it  is  assumed  they  would  comply  with 
the  standard  simply  by  using  the 
trivalent  dtuomiiun  bath. 

The  only  control  technique  examined 
for  new  chromium  anodizing  tanks  was 
the  use  of  chemical  fume  suppressants. 
The  use  of  chemical  fume  suppressants 
represents  a  99.5-percent  reduction  in 
uncontrolled  emission  levels.  The 
annual  operating  costs  assodated  with 
fume  suppressants  range  from  $1,600  for 


small  tanks  to  $4,300  for  large  tanks.  No 
energy  or  soUd  waste  impacts  are 
associated  with  fume  suppressant  usage. 
Also,  no  capital  investment  is  associated 
with  fume  suppressant  usage. 

5.  Selection  of  MACT 

a.  New  Source  MACT.  In  all  cases, 
MACT  for  new  soiuxes  is  based  on  the 
MACT  floor  for  new  sources  presented 
in  section  VI.C.2..  Selection  of  the 
MACT  floor,  above.  For  hard  chromium 
electroplating  sources,  new  source 
MACT  is  a  total  chromium  emission 
limit  of  0.013  mg/dscm  (5.7x10-6  gr/ 
dscf),  which  is  based  on  the  use  of 
composite  mesh  pads.  An  emission 
limit  of  0.003  mg/dscm  (1.3x10-6  gr/ 
dscf).  which  is  based  on  the  use  of  fume 
suppressants,  represents  new  source 
MACT  for  decorative  chromiiun 
electropfaters  u^g  chromic  add  baths 
and  for  chromium  anodizing  tanks.  For 
those  decorative  chromium 
electroplating  tanks  that  use  a  trivalent 
chromium  electroplating  process,  new 


source  MACT  is  the  continued 
operation  of  the  trivalent  chromium 
electroplating  process,  with  monitoring 
of  the  surface  tension  required.  In  each 
case,  the  new  source  MACT  floor 
represents  the  "emission  control  that  is 
achieved  in  practice  by  the  best 
controlled  similar  source."  The  EPA 
considered  whether  there  were  any 
classes  within  the  categories  where  the 
MACT  floor  did  not  represent  the  level 
assodated  with  the  "best  controlled 
similar  source"  but  did  not  find  any 
such  dasses. 

b.  Existing  Hard  Chromium 
Electroplating  MACT.  To  determine 
MACT  for  hard  chromium 
electroplating,  EPA  evaluated  the 
emission  reductions,  costs,  economic 
impacts,  and  other  environmental  and 
energy  impacts  of  the  MACT  floor 
control  level  (achievable  with  packed- 
bed  scrubbers)  and  levels  of  control 
more  stringent  than  the  floor  (achievable 
with  composite  mesh  pad  systems). 
These  impacts  were  evaluated 
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separately  for  small  and  large  platers 
and  for  platers  already  well-controlled 
(with  packed  bed  scrubbers).  These  size 
and  class  distinctions  were  made  for 
analytical  purposes  as  authorized  by 
section  112(d)(1)  of  the  Act  which 
provides  that  the  Administrator  may 
distinguish  among  classes,  types,  and 
sizes  of  sources  within  a  category  or 
subcategory  in  estabUshing  standards. 
Section  VI.C.3  of  this  preamble 
describes  the  regulatory  alternatives 
(RA's).  For  small  platers,  RA's  1, 11,  and 
in  would  all  require  the  floor  level  of 
control.  Regulatory  Alternative  IV  is 
more  stringent,  and  RA  V  would  require 
the  most  stringent  control.  For  large 

f)laters,  RA  I  would  require  the  floor 
evel  of  control,  RA  II  is  more  stringent, 
and  RA's  HI,  IV,  and  V  would  all  require 
the  most  stringent  control. 

The  following  discussion  of  the 
primary  factors  EPA  considered  in 
determining  MACT  provides  separate 
rationales  for  small  and  large  platers. 
The  primary  factors  that  affected  the 
decision  are  the  emission  reductions 
achievable,  the  cost  of  control,  and  the 
economic  impacts,  As  described  in 
section  VI.C.4  of  this  preamble,  the 
oth^r  environmental  (solid  waste  and 
water)  and  energy  impacts  of  various 
alternatives  would  not  be  significant. 
Therefore,  they  were  not  primary  factors 
in  the  MACT  decision  and  are  not 
discussed  in  this  section. 

The  regulatory  analysis  discussed 
below  indicates  what  appear  to  be  very 
high  costs  of  control  compared  to  the 
associated  chromium  emission 
reductions  for  all  the  regulatory 
alternatives,  However,  when  the  high 
toxicity  of  chromium  and  the  proximity 
of  exposed  populations  to  electroplating 
faciUties  are  considered,  the  costs  of 
control  are  found  to  be  as  reasonable  as 
those  for  other  pollutants  in  other 
source  categories.  One  pound  of 
chromiiun  is  roughly  equivalent  in 
cancer  potency  to  1500  poimds  of 
benzene.  Specifically,  the  factor  of  1.500 
results  from  a  quantitative  comparison 
of  the  unit  risk  estimates  for  benzene 
and  chromium.  While  quantitative 
comparisons  of  potencies  of  carcinogens 
carry  with  them  considerable 
uncertainties,  the  highly  toxic  nature  of 
chromium  means  that  very  small 
quantities  of  emissions  can  cause  air 
pollution  with  very  serious  adverse 
health  impacts  on  the  surroimding 
population.  For  this  reason,  higher  costs 
of  controlling  a  given  quantity  of  these 
emissions  would  be  more  acceptable 
than  for  a  less  toxic  pollutant. 

c.  Small  hard  chromium 
electroplaters.  As  shown  in  Tables  3  and 
4,  for  small  platers  a  significant 
emission  reduction  (18  Mg/yr  (19.7 


tons/yr))  beyond  baseline  would  be 
achieved  by  RA's  I,  D,  and  III  (packed- 
bed  scrubbers)  at  an  incremental 
annualized  cost  of  $5.2  milhon  per  year. 
This  results  in  an  incremental  cost 
effectiveness  of  $290,000  per  Mg 
($260,000  per  ton).  This  is  equivalent  to 
$130/lb  of  chromiimi  emission 
reduction,  which  is  comparable  to 
approximately  $200/ton  of  benzene 
emission  reduction,  if  relative  cancer 
potency  is  foctored  in.  The  economic 
impact  of  requiring  packed-bed 
scrubbers  on  small  platers  would  not  be 
significant.  The  EPA's  economic  impact 
analysis  found  that  most  small  platers 
could  obtain  funds  to  install  and  operate 
the  scrubbers  without  serious  adverse 
impacts.  A  typical  small  plater  has  sales 
revenue  of  $1  million,  and  for  an 
uncontrolled  facility  the  capital  and 
annualized  costs  of  packed-bed  scrubber 
control  would  be  $36,700  and  $9,880, 
respectively.  However,  the  retrofit  costs 
of  instalUng  packed-bed  scrubbers  for 
facilities  with  less  efficient  control 
systems  would  be  higher.  The 
nationwide  incremental  capital  cost 
increase  would  be  $20  million. 

Regulatory  Alternative  IV  is  more 
stringent  than  RA  III  for  small  platers  in 
that  it  would  require  the  use  of 
composite  mesh  pads  for  all  facilities 
except  those  already  controlled  with 
packed-bed  scrubbers.  The  nationwide 
incremental  emission  reduction  of  RA 
IV  compared  to  RA  III  would  be  0.26 
Mg/yr  (0,29  ton/yr)  at  an  incremental 
annualized  cost  of  $2.4  milUon  per  year. 
This  results  in  an  incremental  cost 
effectiveness  of  $9,2  miUion/Mg  ($8.4 
million/ton)  of  chromium  emission 
reduction.  This  is  equivalent  to  $4,1^0/ 
lb  of  chromium  emission  reduction, 
which  is  comparable  to  approximately 
$6,000/ton  of  benzene  emission 
reduction,  if  relative  cancer  potency  is 
factored  in.  Thus,  a  small  incremental 
emission  reduction  would  be  achieved 
at  a  significant  increase  in  annualized 
cost.  The  economic  impact  of  RA  IV 
would  not  be  significant  because  small 
platers  could  obtain  capital  for 
composite  mesh  pads  as  readily  as  they 
could  for  packed-bed  scrubbers,  and 
replacement  of  existing  packed-bed 
scrubbers  would  not  be  required  imder 
this  alternative.  For  a  typical 
uncontrolled  small  plater,  the  capital 
cost  for  a  composite  mesh-pad  system 
would  be  $27,200,  which  is  lower  than 
that  for  a  packed-bed  scrubber;  however, 
the  annuahzed  cost  would  be  $13,500 
which  is  higher  than  that  for  the 
packed-bed  scrubber.  The  nationwide 
capital  costs  for  RA  IV  compared  to  RA 
in  would  be  $7  million  less  than  for  RA 
in  because  the  capital  costs  for 


composite  mesh-pad  systems  are  lower 
than  for  packed-bed  scrubbers. 

Regulatory  Alternative  V  is  more 
stringent  than  RA  IV  for  small  platers  in 
that  it  would  require  the  use  of 
composite  mesh  pads  for  all  facilities. 
This  means  that  those  currently 
controlled  with  packed-bed  scrubbers 
would  be  required  to  replace  them  with 
composite  mesh  pads  or  retrofit  them  to 
achieve  the  more  stringent  control  level. 
The  nationwide  incremental  emission 
reduction  of  0.17  Mg/yr  (0.19  ton/yr) 
would  be  achieved  at  an  incremental 
annualized  cost  of  $2.2  milUon  per  year. 
This  is  a  significant  cost  increase 
compared  to  the  associated  emission 
reduction.  This  results  in  an 
incremental  cost  effectiveness  of  $12.9 
million/Mg  ($11,7  million/ton)  of 
chromium  emission  reduction.  This  is 
equivalent  to  $5,900/lb  of  chromium 
emission  reduction,  which  is 
comparable  to  approximately  $8,000/ton 
of  benzene  emission  reduction,  if 
relative  cancer  potency  is  factored  in. 
The  incremental  cost  effectiveness  of 
RA  V  compared  to  RA  in  is  $10.7 
miUion/Mg  ($9.7  million/ton)  of 
chromium  emission  reduction.  This  is 
equivalent  to  $4,900/lb  of  chromium 
emission  reduction,  which  is 
comparable  to  approximately  $7,000/ton 
of  benzene  emission  reduction,  if 
relative  cancer  potency  is  factored  in. 
The  incremental  impacts  of  RA  V 
compared  to  RA  IV  or  RA  III  are 
considerably  higher  than  those  of  RA  UI 
compared  to  RA  I  or  n.  Small  platers 
would  find  it  difficuh  or  impossible  to 
obtain  the  necessary  capital  to  replace 
or  retrofit  existing  packed-bed  scrubbers 
with  composite  mesh-pad  systems. 

The  Administrator  has  selected  RA  HI, 
the  MACT  floor  level  of  control,  as  the 
basis  for  the  proposed  MACT  standard 
for  small  hard  chromium  electroplaters. 
This  selection  is  based  on  consideration 
of  the  significant  emission  reductions 
achievable  at  reasonable  costs  and  other 
environmental,  energy  and  economic 
impacts.  The  more  stringent  RA's  IV  and 
V  were  rejected  because  the  incremental 
costs  of  control  and  economic  impacts 
would  be  unreasonable  when  compared 
to  the  small  incremental  emission 
reduction  that  would  be  achieved. 
However,  comments  are  specifically 
requested  on  this  decision  and  whether 
a  different  control  level  should  be 
required  in  the  final  standard. 
Commenters  on  this  issue  should 
provide  supporting  rationale  for  their 
positions. 

d.  Large  hard  chromium 
electroplaters.  As  shown  in  Tables  3  and 
4,  for  large  hard  platers,  the  nationwide 
emission  reduction  that  would  be 
achieved  by  requiring  packed-bed 
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scrubbers  under  RA  I.  the  MACT  floor 
level  of  control,  would  be  about  123  Mg/ 
yr  (136  tons/yr)  at  an  annuahzed  cost  of 
$6.1  million  per  year.  This  results  in  an 
incremental  cost  effectiveness  of 
$49,600/Mg  ($45,100/ton)  of  chromium 
emission  reduction,  equivalent  to  $22/Ib 
of  chromium  emission  reduction,  which 
is  comparable  to  approximately  $30/ton 
of  benzene  emission  reduction  if 
relative  cancer  potency  is  fectored  in. 
The  nationwide  capital  costs  would 
increase  by  $22  million.  There  would 
not  be  a  significant  adverse  economic 
impact  on  large  platers  under  this 
alternative  and  facilities  could  afford 
the  installation  and  operation  of  packed- 
bed  scrubbers. 

Regulatory  Alternative  U  is  more 
stringent  than  RA  I  for  hard  platers  in 
that  it  would  require  the  use  of 
composite  mesh  pads  for  all  facilities 
except  those  already  controlled  with 
packed-bed  scrubbers.  The  incremental 
emission  reduction  of  RA  n  compared  to 
RA  I  would  be  1.8  Mg/yr  (1.9  tons/yr) 
at  an  incremental  annualized  cost  of 
$6.1  million  per  year.  This  results  in  an 
incremental  cost  effectiveness  of  $3.4 
million/Mg  ($3,1  million/ton)  of 
chromium  emission  reduction, 
equivalent  to  $l,600/lb  of  chromium 
emission  reduction,  which  is 
comparable  to  approximately  $2,000/ton 
of  benzene  emission  reduction  if 
relative  cancer  potency  is  factored  in. 
The  nationwide  incremental  capital 
costs  would  decrease  by  $1  million 
rather  than  increase  because  the  capital 
cost  for  a  composite  mesh-pad  system  is 
lower  than  for  a  packed-bed  scrubber. 
The  economic  impact  of  RA  n  on  large 
hard  platers  would  not  be  significant; 
they  could  afford  the  cost  of  installation 
and  operation  of  the  required  controls. 

Regulatory  Alternative  ni  is  the  most 
stringent  alternative  for  large  hard 
platers  (RA's  IV  and  V  would  require 
the  same  level  of  control)  in  that 
composite  mesh-pads  would  be  required 
for  all  facihties.  "The  incremental 
emission  reduction  of  RA  HI  compared 
to  RA  n  would  be  1.2  Mg/yr  (1.3  tons/ 
yr)  at  an  incremental  annualized  cost  of 
$4,9  million  per  year.  This  results  in  an 
incremental  cost  effectiveness  of  $4.2 
million/Mg  ($3.8  million/ton)  of 
chromium  emission  reduction, 
equivalent  to  $l,850/lb  of  chromium 
emission  reduction,  which  is 
comparable  to  approximately  $2,000/ton 
of  benzene  emission  reduction  if 
relative  cancer  potency  is  factored  in. 
(The  incremental  cost  effectiveness  of 
RA  m  compared  to  RA  I  is  $3.7  million/ 
Mg,  $3.4  million/ton,  $l,700/lb  of 
chromium,  or  approximately  $2.000/ton 
of  benzene  reduction.)  The  nationwide 
incremental  capital  costs  would 


increase  by  $3  million.  Unlike  small 
hard  platers,  large  facihties  would  not 
encoimter  significant  difficulties  in 
obtaining  funds  to  purchase  and  operate 
composite  mesh-pad  systems  to  replace 
existing  packed-bed  scrubbers.  Thus, 
the  cost  of  control  for  RA  VI  for  large 
platers  would  be  affordable  and  would 
not  result  in  facility  closures. 

Considering  all  these  factors,  the 
Administrator  has  selected  RA  m  as  the 
basis  for  the  proposed  MACT  standard 
for  large  hard  chromium  electroplaters. 
This  selection  is  based  on  consideration 
of  the  significant  incremental  reductions 
of  chromium  emissions  that  are 
achievable,  the  control  costs,  economic, 
and  other  environmental  and  energy 
impacts,  all  of  which  are  reasonable.  As 
discussed  previously,  the  control  cost  is 
considered  to  be  reasonable  given  the 
high  toxicity  of  chromium  emissions 
and  the  proximity  of  exposed 
populations  to  electroplating  facilities. 

The  omiulative  impacts  of  RA  m  on 
all  hard  chromiimi  electroplaters 
provide  further  support  for  the 
decisions  that  were  made  separately  for 
small  and  large  platers.  The  economic 
impacts  on  small  businesses  are 
considered  reasonable  since  the  number 
of  facilities  that  might  close  imder  RA 
ni  is  estimated  to  be  less  than  2  percent 
(20  to  28  out  of  1,540  facilities).  An 
estimated  99  percent  emission  reduction 
from  all  hard  chromium  electroplaters  is 
estimated  nationwide  by  requiring  use 
of  composite  mesh-pad  systems  on  all 
existing  large  hard  chromium 
electroplaters  and  packed-bed  scrubbers 
on  small  platers  under  RA  HI,  If  RA  n 
were  required,  this  nimiber  would  be 
reduced  to  98  percent  reduction,  and  if 
RA  I  were  required  this  estimate  would 
be  further  reduced  to  97  percent 
reduction. 

As  discussed  in  section  VI.  A.  of  this 
preamble,  the  EPA  developed 
nationwide  emission  and  population 
exposure  estimates  associated  vnth 
chromium  electroplaters,  EPA 
recognizes  that  there  are  a  variety  of 
factors  that  contribute  to  the 
uncertainties  associated  with  the  cancer 
risk  assessments.  However,  despite 
these  uncertainties,  the  estimates 
provide  a  frame  of  reference  that  is 
useful  for  judging  the  risk  reduction 
associated  with  the  proposed  standard. 
It  is  in  this  context  that  the  following 
discussion  is  presented. 

Under  baseline  corxditions  (current 
control  levels),  hard  chromium 
electroplaters  could  cause  as  many  as 
100  increased  cancer  cases  per  year  in 
the  U.S.  In  addition,  the  EPA  estimates 
that  maximum,  upper-bound  individual 
risk&could  range  from  4  chances  in 
10,000  (4x10-*)  for  small  platers  to  one 


chance  in  100  (lxiO-2)  for  large  platers. 
The  alternative  selected  for  proposal, 
RA  in,  would  reduce  these  estimates  to 
1  cancer  case  per  year  and  risks  of  4 
chances  in  1,000,000  (4xl0-6)for  small 
platers  and  3  chances  in  100,000 
(3xlO-5)for  large  platers.  These 
estimates  are  provided  to  give 
perspective  to  the  potentid  impact  of 
the  proposed  standards.  For  the 
complete  picture  of  risk,  one  would  also 
want  to  consider  non-cancer  risks, 
which  are  discussed  in  section  VI.6. 

e.  Existing  Decorative  Chromium 
Electroplating — Chromic  Acid  Bath — 
MACT.  The  control  technology  that 
represents  the  MACT  floor,  i.e,,  the  use 
of  fume  suppressants,  is  the  highest 
level  of  control  achievable  by  the 
subcategory  and  is  the  predominant 
form  of  control  being  used  in  the 
industry.  Therefore,  all  existing 
decorative  chromium  electroplating 
sources  using  chromic  acid  baths  would 
be  required  to  meet  an  emission  limit  of 
0.003  mg/dscm  (1.3x10-6  gr/dscf), 
which  corresponds  to  the  use  of  a  fume 
suppressant,  if  an  add-on  air  pollution 
device  alone  is  used,  or  maintain  a 
surface  tension  of  no  greater  than  40 
dynes/cm  (2.7x10-3  Ibf/ft)  (if  wetting 
agents  are  used  to  control  chromium 
emissions). 

f.  Existing  Decorative  Chromium 
Electroplating — Trivalent  Chromium 
Bath — MACT.  There  are  no  regulatory 
alternatives  above  the  MACT  floor.  EKie 
to  the  low  emission  potential  and  the 
absence  of  any  existing  control  for  these 
tanks,  MACT  for  new  and  existing 
sources  is  the  use  of  the  trivalent 
chromium  process,  with  monitoring  of 
surface  tension.  All  sources  would  be 
required  to  maintain  a  surface  tension  of 
no  greater  than  55  dynes/cm  (3,8x10-' 
Ibf/ft)  or,  if  an  air  pollution  control 
device  alone  is  used,  meet  an  emission 
limit  of  0.048  mg/dscm  (2,1x10-'  gr/ 
dscf). 

g.  Existing  Chromium  Anodizing 
Tanks  MACT.  The  control  technology 
that  represents  the  MACT  floor,  i.e.,  the 
use  of  fume  suppressants,  is  the  highest 
level  of  control  achievable  by  the 
subcategory  and  is  currently  being  used 
extensively  at  existing  facilities  to 
reduce  chromium  emissions.  Therefore, 
all  existing  chromium  anodizing  tanks 
would  be  required  to  meet  an  emission 
hmit  of  0.003  mg/dscm  (1.3x10-6  gr/ 
dscf)  (if  an  add-on  air  pollution  device 
alone  is  used)  or  maintain  a  surface 
tension  of  40  dynes/cm  (2.7x10-'  Ibf/ft) 
(if  wetting  agents  are  used  to  control 
chromium  emissions.) 
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D.  Selection  of  the  Format  of  the 
Proposed  Standards 

Concentration,  in  tenns  of  mass  of 
chromium  emitted  per  imit  volume  of 
air,  was  determined  to  be  the  most 
appropriate  format  for  the  standards.  In 
selecting  the  format  for  the  proposed 
standards,  the  following  factors  were 
considered:  (1)  The  abihty  to  ensure  that 
the  technology  used  to  comply  with  the 
standard  is  at  least  as  effisctive  as  the 
technology  upon  which  the  standards 
are  based:  (2)  the  ability  to  ensiire  that 
the  technology  selected  as  the  basis  of 
the  standard  can  demonstrate 
compliance  in  all  cases,  if  the  systems 
are  operated  properly;  and  (3)  the  cost 
of  determining  compliance. 

Based  on  the  available  emission  test 
data,  it  was  determined  that  the  inlet 
hexavalent  chromium  concentration 
levels  increased  as  the  current  supplied 
to  the  electroplating  bath  increased,  but 
the  outlet  concentrations  (within  a  given 
control  level)  did  not  vary  significantly. 
Since  the  outlet  chromium 
concentration  within  each  class  of 
control  devices  is  relatively  constant,  a 
determination  on  this  basis  regarding  a 
control  system's  performance  can  be 
readily  made.  A  format  based  on 
concentration  would  also  ensure  that 
the  technology  selected  as  the  basis  of 
the  standards  would  be  required  to  meet 
the  emissions  limit  since  no  data 
overlaps  exist  between  classes  of  control 
devices.  In  addition,  the  outlet 
chromium  concentration  level  is  easy  to 
measure,  and  the  compliance  test  cost  is 
equal  to  or  less  than  that  of  the  other 
formats  considered.  Therefore,  a  format 
based  on  outlet  concentration  was 
chosen  to  be  the  most  appropriate 
format  of  the  standard. 

One  concern  with  using  concentration 
as  a  format  is  that  dilution  of  the 
exhaust  gases  can  be  used  to  circumvent 
the  standards.  Dilution  of  the  gas  stream 
at  the  outlet  of  the  control  system  is 
more  of  a  concern  than  any  dilution 
taking  place  at  the  inlet  to  the  control 
systems  since  the  control  systems 
operate  as  constant  outlet  devices. 
However,  this  concern  can  be  addressed 
by  a  review  of  the  test  data  and  permit 
data  from  a  given  facility.  The  air  flow 
rate  measured  during  testing  should 
approximate  the  design  air  flow  rate  for 
the  control  system  reported  on  the 
permit  application.  If  the  two  values 
differ  significantly,  then  an  inspection 
of  the  control  system  can  be  made  to 
determine  if  dilution  air  is  being 
introduced  to  the  system. 

Another  concern  with  using 
concentration  as  the  format  for  the 
standard  was  that  many  decorative 
chromium  and  chromium  anodizing 


tanks  do  not  have  ventilation  systems 
available.  Thus,  it  would  be  impossible 
to  determine  the  concentration  of  the 
emission  stream.  This  issue  has  been 
resolved  by  allowing  such  facilities  to 
demonstrate  compliance  by  measuring 
surface  tension.  The  Agency  has 
determined  that  a  relationship  exists 
between  the  emission  concentration  that 
results  from  applying  fume  suppressants 
and  the  siirface  tension  of  the 
electroplating  solution.  A  chromic  acid 
electroplating  solution  with  a  surface 
tension  less  than  or  equal  to  40  dynes/ 
cm  is  in  compliance  with  the  emission 
limit.  A  trivalent  chromium 
electroplating  solution  with  a  surfece 
tension  less  than  or  equal  to  55  dynes/ 
cm  {3.8xlO-»  Ibf/fl)  is  in  compliance 
with  the  emission  limit. 

Other  format  options  considered 
were:  (1)  The  percent  reduction;  (2)  the 
process  emission  rate  (mass  of         * 
chromium  emitted  per  imit  of 
production  (as  measured  by  the  c\inent 
input  to  the  electroplating  tank);  and  (3) 
the  mass  emission  rate  (the  mass  of 
chromium  emitted  per  unit  of  time). 

Percent  reduction  is  determined  from 
the  inlet  and  outlet  mass  emission  rates. 
As  stated  previously,  the  outlet 
chromium  concentration  is  relatively 
constant  for  a  given  class  of  control 
equipment.  Therefore,  percent  reduction 
is  not  a  good  indicator  of  performance 
because  of  its  dependency  on  the  inlet 
loading  to  the  control  device.  The  use  of 
percent  reduction  as  the  format  of  the 
standards  would  not  ensure  the  use  of 
the  technology  selected  as  the  basis  for 
the  standards  because  of  the  data 
overlaps  that  exist  between  classes  of 
control  devices.  These  data  overlaps 
exist  because  of  variations  in  the  inl^ 
loadings  among  facilities.  In  addition, 
inlet  testing  of  the  control  device  is  not 
always  feasible,  especially  at  existing 
facilities,  and  the  compliance  cost  is 
substantially  higher  than  that  for  the 
other  formats  because  testing  of  the 
control  device  inlet  and  outlet  is 
required.  Therefore,  the  dependency  on 
inlet  loadings,  the  higher  compliance 
cost,  and  potential  inlet  testing 
problems  make  percent  reduction 
unacceptable  as  the  format  of  the 
standards. 

The  process  emission  rate  is  based  on 
the  outlet  mass  emission  rate  and  the 
current  supplied  to  the  electroplating 
tank.  As  noted  above,  the  outlet  mass 
emission  rate  varies  depending  on  the 
chromium  concentration  and  the 
exhaust  gas  flow  rate.  Since  the  outlet 
concentration  levels  do  not  vary  with 
the  current  loading  to  the  electroplating 
tank,  fedlities  that  operate  at  high 
current  loadings  would  have  a  muck 
lower  process  emission  rate  than 


facilities  that  operate  at  low  current 
loadings  even  though  both  &cilities 
have  applied  the  same  technology  and 
may  be  controlled  to  the  same  emissions 
level.  Conversely,  facilities  that  have  a 
low  process  emission  rate  could  have 
higher  emissions  than  intended  by  the 
standards  because  of  a  high  inlet 
loading  (high  current  loading)  to  the 
control  device.  Even  though  the  cost  of 
compliance  is  equal  to  or  less  than  that 
for  other  format  options,  the  process 
emission  rate  was  not  selected  as  the 
format  of  the  standards. 

The  mass  emission  rate  varies 
depending  upon  the  chromium 
concentration  and  the  exhaust  gas  flow 
rate.  The  mass  emission  rate  is  easy  to 
measure,  and  the  compliance  costs  are 
equal  to  or  less  than  that  for  the  other 
format  options.  However,  since  the 
outlet  clm>mium  concentration  is  fairly 
independent  of  the  production  rate 
(inlet  current  loading)  of  the  facility,  the 
mass  emission  rate  varies  according  to 
the  exhaust  gas  flow  rate  which  is  a 
function  of  the  size  of  the  facility 
(number  of  electroplating  tanks).  This 
dependency  results  in  data  overlaps 
between  the  classes  of  control  devices. 
To  eliminate  these  overlaps,  multiple 
emission  limits  would  be  required  to 
accommodate  the  size  variation  among 
the  facilities.  Therefore,  a  mass  emission 
rate  limitation  was  not  selected  as  the 
format  of  the  standard. 

E.  Selection  of  the  Emission  Limits 

This  section  presents  the  emissions 
data  used  to  determine  the  emission 
limits  for  the  technologies  selected  as 
the  basis  of  the  standards.  For  hard 
chromium  tanks,  packed-bed  scrubbers 
and  composite  mesh-pad  systems  were 
selected  as  the  basis  of  the  standards. 
For  decorative  chromium  tanks, 
chemical  fume  suppressants  or  the 
trivalent  chromium  process  form  the 
basis  of  the  standards.  Chemical  fume 
suppressants  also  form  the  basis  for  the 
standard  for  anodizing  tanks. 

All  of  the  emission  limits  presented 
below  are  in  terms  of  mg  of  total 
chromium  per  dscm  of  exhaust  air. 
During  the  early  part  of  the  emission 
test  program,  both  hexavalent  and  total 
chromium  were  measured  at  each  site. 
The  results  of  these  tests  indicate  that, 
considering  the  precision  of  the 
sampling  and  analytical  methods  used, 
the  hexavalent  and  total  chromium 
levels  were  essentially  the  same  (for  all 
tanks  using  a  chromic  acid 
electroplating  bath  solution).  Therefore, 
it  can  be  presumed  that  all  of  the 
chromium  was  in  the  hexavalent  form, 
which  would  be  expected,  given  the  fact 
that  chromic  acid  is  a  hexavalent 
compound  of  chromiimi.  For  these 
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reasons,  total  chromium  analyses  were 
discontinuad  for  the  ranainder  of  the 
tests.  The  hexavalent  chromium 
concentrations,  however,  were  assumed 
to  equal  the  total  chromium 
concentrations,  and  all  of  the  emission 
limits  are  expressed  in  terms  of  total 
chromium.  In  addition  to  the  rea.sons 
cited  above,  the  analytical  method  for 
total  chromium  is  less  expensive  than 
that  for  hexavalent  chromium,  and  most 
laboratories  can  perform  total  chromium 
analyses,  but  fewer  laboratories  perform 
hexavalent  chromium  analyses. 

The  numerical  emission  limit 
associated  with  packed-bed  scrubbers  is 
0.03  milligram  of  total  chromium  pm 
dry  standard  cubic  meter  (1.3x10-*  gr/ 
dscf)  of  exhaust  air.  The  numerical 
emission  limit  associated  with 
composite  mesh  pad  systems  is  0.013 
mg/dscm  (5.7x10-6  gr/dscf)  of  exhaust 
air.  A  numerical  limit  of  0.003  mg/dscm 
(1.3x10-6  gr/dscf)  of  exhaust  air  was 
selected  for  chemical  fume  suppressants 
usage.  A  total  chromium  emission  limit 
of  0.048  mg/dscm  {2.1x10-'  gr/dscf)  of 
exhaust  air  was  established  for  the 
trivalent  chromium  process. 

Based  on  available  emissions  test  data 
and  considering  factors  relevant  to  the 
level  of  controlled  emissions,  the 
Administrator  has  determined  that  the 
proposed  emission  limits  are  achievable 
in  all  circumstances  that  can  be 
reasonably  foreseen.  A  summary  of  the 
factors  considered  in  the  selection  of  the 
emission  limits  is  presented  in  the 
discussion  of  emission  test  data  below. 
Complete  discussions  are  presented  in 
chapter  4  of  the  BID  and  in  the  New 
Technology  Report  (see  ADDRESSES). 

Emission  tests  were  conducted  at  13 
hard  chromium  electroplating  fadUties 
and  3  decorative  chromium 
electroplating  facilities.  Of  the  13  hard 
chromium  electroplating  fadlities 
where  tests  were  conducted,  3  used 
chevron-blade  eliminators,  3  used  mesh- 
pad  mist  eliminators,  three  used 
p>acked-bed  scrubbers.  3  used  composite 
mesh-pads  in  series,  and  1  used  a 
packed-bed  scrubber  in  conjimction 
with  a  composite  mesh-pad.  At  two  of 
the  decorative  chromium  fadlities 
tested,  uncontrolled  emission  levels 
were  quantified,  and  the  performance  of 
chemical  fume  suppressants  was 
evaluated.  At  the  third  decorative 
chromium  facility,  the  chromium 
emissions  from  a  trivalent  chromium 
electroplating  process  were  evaluated. 

Additional  data  were  collected  bom 
hard  and  decorative  chromium 
electroplating  facilities  but  were 
excluded  from  the  data  base  because  of 
process  upset  conditions,  control 
equipment  malfunctions,  or  procedural 
discrepancies  with  EPA  test  methods. 


The  rationale  for  exduding  these  data  is 
presented  in  Appendix  D  of  the  BID. 

No  chromiimi  anodizing  facilities 
were  tested.  However,  a  mass  balance 
was  performed  to  quantify  uncontrolled 
emission  levels  from  a  scrubber  used  to 
control  chromium  emissions  from  a 
chromic  add  anodizing  tank.  (For 
further  information  on  this  estimating 
procedure  and  the  calculations 
involved,  refer  to  Chapter  3  and 
Appendix  C  of  the  BID.) 

The  emissions  data  obtained  on 
packed-bed  scrubbers  operating  with 
periodic  or  continuous  washdown  and 
typical  chromic  acid  concentrations  in 
the  scrubber  water  (0  to  29.9  g/L  [0  to 
4  oz/galj)  indicated  chromium 
emissions  ranging  from  0.020  to  0.028 
mg/dscm  (8.7xl0-«  to  1.2x10-'  gr/dscf) 
with  an  average  concentration  of  0.024 
mg/dscm  (l.lxlQ-s  gr/dscf).  Using  the 
methodology  presented  in  section  III  of 
this  preamble,  packed-bed  scrubbers 
were  determined  to  be  the  MACT  floor 
for  hard  chromium  electroplating  tanks. 
For  packed-bed  scrubbers,  a  total 
chromium  emission  limit  of  0.03  mg/ 
dscm  (1.3x10-'  gr/dscf)  was  selected 
because  this  was  the  highest  value 
obtained  during  any  of  the  test  runs 
(0.028  mg/dscm  rounded  to  0.03  mg/ 
dscm).  Based  on  tests  the  Agency  has 
conducted  on  mesh-|>ad  mist 
eliminators  used  at  some  hard 
chromium  electroplating  tanks,  this 
emission  limit  could  probably  also  be 
achieved  by  those  devices. 

The  emissions  data  obtained  on 
composite  mesh-pads,  either  used  in 
series  or  in  conjunction  with  a  packed- 
bed  scrubber,  indicated  total  chromium 
emissions  ranging  from  0.004  to  0.013 
mg/dscm  (1.7x10-6  to  5.7x10-*  gr/ 
dscf),  with  an  average  concentration  of 
0.009  mg/dscm  (3.9x10-6  gr/dscf).  A 
total  chromium  emission  limit  of  0.013 
mg/dscm  (5.7x10-6  gr/dscf)  was 
selected  for  composite  mesh-pads 
because  this  value  was  the  highest 
obtained  during  any  of  the  test  runs. 

Two  types  ofchemical  fume 
suppressants  were  tested  at  decorative 
chromium  electroplating  fadlities  using 
a  chromic  add  bath — a  foam  blanket 
and  a  combination  foam  blanket  and 
wetting  agent.  The  only  data  considered 
in  establishing  the  emission  limit  were 
those  for  the  combination  foam  blanket 
and  wetting  agent.  The  emissions  data 
based  on  the  use  of  a  foam  blanket  alone 
were  excluded  because  this  control 
technique  was  considered  to  be  less 
effective  than  the  combination  foam 
blanket  and  wetting  agent,  as  stated  in 
section  VI. B. 5.  The  test  data  for 
chemical  fume  suppressants  indicated 
chromium  emissions  ranging  from  0.001 
to  0.003  mg/dscm  (4.4x10-'  to  1.3x10-6 


gr/dscf),  with  an  average  concentration 
of  0.002  mg/dscm  (8.7x10-'  gr/dscf). 
The  total  chromium  emission  limit 
selected  for  chemical  fume  suppressants 
is  0.003  mg/dscm  (1.3x10-6  gr/dscf), 
which  was  the  highest  value  obtained 
during  the  test  runs. 

Source  testing  of  a  decorative 
chromium  electroplating  operation  that 
uses  a  trivalent  chromium  electroplating 
process  was  also  conduded  by  EPA. 
Total  chromium  emissions  from  this 
operation  ranged  from  0.013  to  0.048 
mg/dscm  (5.7x10-6  to  2.1x10-'  gr/ 
dscf),  vkdth  an  average  total  chromium 
concentration  of  0.027  mg/dscm 
(1.2x10-'  gr/dscf).  The  emission  limit 
that  was  selected  for  these  tanks  is  0.048 
mg/dscm  (2.1x10-'  gr/dscf),  which  was 
the  highest  value  obtained  during  any  of 
the  test  nms. 

Some  fadlities  that  use  chemical 
fume  suppressants  in  their 
electroplating  or  anodizing  baths  do  not 
have  ventilation  systems;  thus,  emission 
testing  of  these  systems  is  not  possible. 
The  Agency  has  determined  that 
another  parameter,  surface  tension,  can 
be  measured  to  determine  compliance 
with  the  emission  limits.  This  alternate 
parameter  can  be  used  when  wetting- 
agent-type  fume  suppressants  or 
combination  foam-blanket/wetting- 
agent-type  fume  suppressants  are  used 
and  a  ventilation  s>'stem  is  not  present. 
If  a  wetting  agent  or  a  combination  foam 
blanket/wetting  agent  is  used  to  control 
emissions,  ihen  the  surface  tension  of 
the  electroplating  or  anodizing  bath 
must  be  monitored  by  using  a 
stalagmometer  to  ensure  that  the  surface 
tension  is  at  or  below  40  dynes/cm 
(2.7X10-J  Ibf/ft). 

If  a  trivalent  chromium  eledroplating 
process  is  used  to  control  emissions, 
then  the  surface  tension  of  the 
electroplating  bath  must  be  monitored 
by  using  a  stalagmometer  or  tensiometer 
to  ensure  that  the  surface  tension  is  at 
or  below  55  dynes/ cm  (3.8x10- » Ibf/ft). 
In  both  cases,  the  surface  tension  should 
be  measured  at  least  once  every  4  hours. 

F.  Selection  of  Definition  of  Source 

The  choice  of  an  affected  source 
influences  possible  reconstruction  and 
modification  impacts  of  the  standards.  It 
also  determines  the  point  at  which  the 
addition  or  replacement  of  individual 
emission  sources  (i.e.,  electroplating  or 
anodizing  tanks)  results  in  a  "new" 
source.  Section  112(a)(3)  of  the  Ad 
defines  "stationary  source"  as  having 
the  same  meaning  as  that  givmi  in 
sertion  111(a)  of  the  Art,  where 
"stationary  source"  is  defined  as  "any 
building,  structure,  fadlity,  or 
installation  which  emits  or  may  emit 
any  air  pollutant."  Most  industrial 
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plants  consist  of  numerous  pieces  or 
groups  of  equipment  that  emit  HAP  and 
that  may  be  viewed  as  "sources."  The 
EPA,  therefore,  uses  the  term  "affected 
source"  to  designate  the  equipment 
within  a  particular  kind  of  plant  that  is 
chosen  as  the  "source"  covered  by  a 
given  standard. 

1.  Reconstruction  Considerations 

In  designating  the  affected  source. 
EPA  determines  which  piece  or  group  of 
equipment  is  the  appropriate  unit  (the 
affected  source)  for  emission  standards 
in  the  particular  context  involved.  The 
determination  is  made  in  light  of  the 
terms  and  purpose  of  section  112.  One 
major  consideration  is  that  a  narrow 
designation  of  source  usually  brings 
replacement  equipment  under  new 
source  MACT  sooner. 

If,  for  example,  an  entire  plant  is 
designated  as  the  affected  source,  the 
new  source  MACT  would  cover  no  part 
of  the  plant  unless  the  replacement 
causes  the  entire  plant  to  be 
"reconstructed."  Reconstruction,  as 
defined  in  the  proposed  S  63.5.  means 
the  replacement  of  the  components  of 
an  affected  source  to  such  an  extent 
that:  (1)  The  fixed  capital  cost  of  the 
new  components  exceeds  50  percent  of 
the  fixed  capital  cost  that  would  be 
required  to  construct  a  comparable  new 
source,  and  (2)  it  is  technologically  and 
economically  feasible  for  the 
reconstructed  source  to  meet  the 
promulgated  emission  standards 
established  by  the  Administrator 
pursuant  to  section  112  of  the  Act." 
Upon  reconstruction,  an  affected  major 
source  is  subject  to  relevant  standards 
for  new  sources,  including  compliance 
dates,  irrespective  of  any  diange  in 
emissions  of  HAP  from  that  source. 
Major  sources  are  also  subject  to  the 
preconstruction  and  review 
requirements  provided  in  §63.5. 
provided  the  source  commenced 
reconstruction  after  proposal  but  does 
not  start  operation  before  promulgation 
of  the  final  standards. 

On  the  other  hand,  if  each  piece  of 
equipment  (i.e..  each  electroplating  or 
anooizing  tank)  is  designated  as  an 
affected  source,  then  any  single  tank  can 
be  subject  to  the  reconstruction 
provision  (if  the  tank  is  located  at  a 
major  source).  A  narrow  designation  of 
the  affected  source  would  ensure  that 
the  standards  would  cover 
reconstructed  emissions  sources  (i.e.. 
individual  tanks)  with  new  source 
MACT  with  each  replacement  or 
reconstruction  of  a  tank.  A  broader 
designation  of  the  affected  source  may 
be  appropriate  if  it  would:  (1)  Result  in 
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equal  or  greater  emission  reduction  than 
would  a  narrow  designation  or  (2)  avoid 
inordinate  costs  or  other  adverse 
impacts. 

2.  Modification  Considerations 

According  to  section  112(a)(5). 
"modification"  means  any  physical 
change  in,  or  change  in  the  method  of 
operation  of.  a  major  source  which 
increases  the  actual  emissions  of  any 
hazardous  air  pollutant  emitted  by  such 
source  by  more  than  a  de  minimis 
amount  or  which  results  in  the  emission 
of  any  hazardous  air  pollutant  not 
previously  emitted  by  more  than  a  d« 
minimis  amount.  Modified  sources  are 
subject  to  section  112(g)  provisions, 
which  prevent  any  person  from 
modifying  a  major  source  of  HAP  unless 
the  MACT  emission  limitation  for 
existing  sources  will  be  met.  If 
modifications  of  major  sources  ocoir 
prior  to  the  establishment  of  final  rules 
under  section  112(d).  the  States  are 
required  to  establish  MACT  for  the 
modified  sources  on  a  case-by-case 
basis.  Therefore,  until  promulgation,  the 
source  designation  will  be  determined 
on  a  case-by-case  basis  by  the  permitting 
authority. 

The  EPA  has  reserved  space  within 
the  proposed  General  Provisions  for 
provisions  related  to  section  112(g)  that 
will  be  added  in  a  separate  rulemaking. 
Until  EPA  guidance  on  this  issue  is 
available,  it  is  difficult  to  project  the 
potential  Impact  an  affected  source 
designation  could  have  on  the  industry 
that  is  the  subject  of  today's  rulemaking. 
However,  since  only  major  sources  are 
affected  under  section  112(g).  the 
impact  is  probably  limited  because  ihe 
majority  of  electroplating  faclHties  will 
be  considered  area  sources. 

3.  Affected  Source  Definitions 

There  are  three  alternative 
designations  that  could  be  applied  to 
the  source  category.  The  narrowest 
designation  would  be  each  Individual 
electroplating  or  anodizing  tank.  The 
broadest  designation  would  be  the 
group  of  electroplating  or  anodizing 
tanks  at  each  facility  Uiat  are  covered  by 
the  standards.  A  third  posslblhty  Is  the 
designation  of  groups  of  electroplating 
tanks  by  category  or  subcategory;  in 
other  words,  affected  sources  would  be: 
(1)  All  hard  chromium  electroplating 
tanks,  (2)  all  decorative  chromium 
electroplating  tanks  using  chromic  acid 
baths,  (3)  all  decorative  chromium 
electroplating  tanks  using  trtvalent 
chromium  baths,  and  (4)  all  chromic 
acid  anodizing  tanks. 

With  the  exception  of  hard  chromium 
electroplating  tanks,  the  new  and 
existing  source  MACT  is  the  same  for 


the  remaining  sources.  In  addition,  the 
preconstruction  review  requirements  for 
decorative  platers  and  anodizers  should 
be  relatively  easy  to  meet  because  of  the 
relative  simphcity  and  availability  of 
the  means  of  control,  i.e.,  the  use  of 
fume  suppressants  or,  as  applicable,  the 
use  of  a  trivalent  chromium 
electroplating  bath.  However,  because 
new  source  MACT  is  more  stringent 
than  existing  source  MACT  for  small 
hard  chromlim:i  electroplaters  and 
because  the  emission  limits  assume  the 
use  of  add-on  control  devices,  the 
impact  of  an  affected  source  designation 
is  more  significant  to  hard  chromium 
electroplaters.  Therefore,  EPA  based  the 
designation  decision  on  the  potential 
impacts  to  this  source  category. 

The  EPA  is  proposing  to  define  the 
affected  source  in  terms  of  individual 
tanks.  The  narrow  designation 
maximizes  the  potential  emission 
reduction  from  the  source  categories. 
Defining  the  affected  source  as  an 
individual  tank  ensures  that  new  source 
MACT  is  applied  to  new  hard 
chromium  electroplating  tanks. 
However,  if  a  new  tank  is  added  at  an 
existing  source,  emissions  from  the  new 
tank  could  be  ducted  to  an  existing 
control  device  on  site  as  long  as  the 
emissions  firom  the  new  tank  do  not 
exceed  the  required  emission  levels.  If 
the  tank  is  added  at  a  major  source,  the 
preconstruction  review  provisions 
would  be  triggered.  The  preconstruction 
review  requirements  are  extensive  in 
that  the  source  would  be  required  to 
perform  an  emission  test  to  establish  the 
emission  rate  expected.  However, 
because  these  provisions  only  apply  to 
major  sources  and  this  Industry  is 
comprised  largely  of  area  sources,  the 
potential  impact  of  this  scenario  is 
small. 

As  indicated  by  the  discussion  above, 
EPA  believes  that  a  narrow  definition  of 
source  based  on  individual  tanks 
represents  the  most  reasonable  approach 
given  typical  plant  design  and  that  the 
additional  costs  of  this  approach  are 
generally  minimal.  EPA  requests 
comments  on  the  effect  of  adopting  a 
narrow  definition  of  source  and  on  its 
proposal  to  define  the  affected  source  as 
each  individual  tank. 

G.  Selection  of  Monitoring  Requirements 
The  amended  Act  added  paragraph  (3) 
to  section  114(c).  This  paragraph 
requires  enhanced  monitoring  of 
stationary  sources  (or  possibly  other 
sources)  to  indicate  the  compliance 
status  of  the  source,  and  whether 
compliance  is  continuous  or 
intermittent.  Today's  rulemaking  also 
identifies  monitoring  parameters  that 
indicate  proper  operation  and 
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maintenance  (OftM)  of  the  control 
device.  The  following  paragraphs 
describe  the  enhanced  compliance 
monitoring  and  the  0%M  monitoring, 
and  the  bases  for  their  selection. 

1.  Enhanced  Compliance  Monitoring 

In  accordance  with  §  63.7  of  the 
General  Provisions  for  this  part,  each 
source  subject  to  these  standards  would 
be  required  to  conduct  an  initial 
performance  test.'  The  Act  requires  that 
after  the  initial  performance  test,  the 
compliance  status  of  the  source  must  be 
demonstrated.  For  this  source  category, 
EPA  has  decided  that  certain  operating 
parameters  should  be  monitored  to 
indicate  ongoing  compliance  with  the 
emission  limit. 

For  packed-bed  scrubbers  and 
composite  mesh-pads  used  in 
conjunction  urith  packed-bed  scrubbers, 
the  gas  velocity  at  the  inlet  of  the  device 
and  the  chromium  concentration  of  the 
scrubber  water  have  been  selected  as 
those  operating  parameters  that  are  most 
indicative  of  control  device 
performance.  (The  importance  of  these 
parameters  was  discussed  in  section 
V.B.)  Therefore,  during  the  initial 
performance  test,  the  owner  or  operator 
would  be  required  to  set  the  range  of 
values  for  gas  velocity  at  the  inlet  to  the 
control  device  that  corresponds  to 
complianoe  with  the  emission  limit  set 
by  the  proposed  standards.  These 
standards  would  require  daily 
measurement  of  gas  velocity  to  ensure 
compliance  with  the  emission  limit. 
Operation  of  the  control  device  outside 
of  the  gas  velocity  range  established 
during  the  performance  test  would 
constitute  noncompliance  with  the 
emission  limit.  Additionally,  facilities 
using  {>acked-bed  scrubbers  would  be 
required  to  measure  the  scrubber  water 
concentratioD  once  daily.  If  the  scrubber 
water  concentration  exceeds  45  g/L  (6 
oz/gal).  the  owner  or  operator  would  not 
be  in  compliance  v^-ith  the  emission 
limit.  As  an  alternative  to  compliance 
with  this  scrubber  water  concentration, 
the  owner  or  operator  may  establish  a 
maximum  scrubber  wrater  concentration 
that  corresponds  to  compliance  with  the 
emission  limit  during  the  initial 
performance  test.  Because  gas  velocity 
and  scrubber  water  concentration  are 
not  highly  variable  when  the  add-on 
control  device  is  properly  operated  and 
maintained,  the  EPA  beheves  that  a 
daily  measurement  of  gas  velocity  and 
scrubber  water  concentration  is 
sufficient  to  indicate  continued 
compliance  with  the  emission  limit. 
Violation  of  either  of  these  operating 
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parameters  would  constitute 
noncompliance  with  the  emission  limit. 

For  mesh-pad  mist  eliminators  (that 
meet  the  total  chromium  emission  limit 
of  0.03  mg/dscm  (1.3xlO-s  gr/dscf)). 
and  for  composite  mesh-pads,  the  daily 
measurement  of  gas  velocity  alone 
would  indicate  compliance  or 
noncompliance  with  the  emission  Umit. 
The  operating  parameter  value  for  gas 
velocity  that  corresponds  to  compliance 
with  the  emission  limit  would  be 
established  during  the  initial 
performance  test. 

2.  Alternate  Compliance  Monitoring  for 
Sources  Using  Fume  Suppressants 

For  tanks  that  comply  with  the 
standards  through  the  use  of  chemical 
fume  suppressants,  the  measurement  of 
surface  tension  every  4  hours  would 
indicate  compliance  or  noncompUanoe 
with  the  standards.  Decorative 
chromium  tanks  using  a  chromic  acid 
electroplating  process  would  be 
required  to  maintain  a  surface  tension 
no  greater  than  40  dynesycm  (2.7x10-3 
Ibf/ft);  those  using  a  trivalent  chromiiun 
electroplating  process  would  be 
required  to  maintain  a  surface  tension 
no  greats  than  55  dynes/cm  (3.8x10- » 
Ibf/ft).  Operation  of  the  electroplating 
baths  at  surface  tensions  greater  than  the 
values  identified  in  these  standards 
would  indicate  noncompUance  with  the 
emission  limit.  Owners  or  operators 
who  choose  to  comply  with  these 
surface  tension  limits  would  not  be 
required  to  conduct  an  initial 
p)erformance  test.  Those  decorative 
chromium  tanks  that  use  a  chemical 
fume  suppressant  in  conjunction  with  a 
control  device  may  conduct  an  initial 
performance  test  to  establish  an 
alternative  surface  tension  value  that 
corresponds  to  compliance  with  the 
emission  limit. 

The  Agency  has  determined  that 
measurement  of  the  surface  tension  of 
the  bath  (using  a  stalagmometer  or 
tensiometer)  at  least  once  every  4  hours 
during  operation  of  the  tank  would  be 
sufficient  to  ensure  continuous 
compliance  with  the  emission  limit.  The 
Ume  interval  specified  for  measuring  the 
surfece  tension  is  based  on  the  time 
inter\'al  at  wbJch  additions  of  wetting 
agent  were  required  during  the  emission 
test  program  conducted  to  develop  these 
standards.  The  time  intervals  for 
addition  requirements  would  vary  with 
each  operation  (e.g.,  size  of  tank,  current 
densit)'.  configiiratioh  of  parts,  etc.). 

The  owner  or  operator  of  a  tank  that 
uses  a  foam  blanket  alone  to  comply 
with  the  standards  would  be  required  to 
conduct  an  initial  performance  test  to 
confirm  that  the  emissioo  limit  of  0.003 
mg/dscm  (1.3x10 -•  gr/dscf)  is  being 


met.  For  ongoing  compliance,  the  owner 
or  operator  would  be  required  to 
measure  and  record  the  foam  blanket 
thickness  at  least  once  every  hour 
during  operation  of  the  tank.  Operation 
of  the  electrr>plating  tank  at  a  foam 
blanket  thickness  less  than  the  level 
established  during  the  performance  test 
or  2.54  cm  (1  in.)  (whichever  is  greater), 
would  constitute  noncompliance  with 
the  standards. 

The  owner  or  operator  of  a  tank  that 
uses  a  trivalent  chromium  electroplating 
bath  would  be  required  by  the  standard 
to  monitor  the  surface  tension  using  a 
stalagmometer  every  4  houis.  Operation 
of  the  electroplating  tank  at  surface 
tensions  above  55  dynes/cm  (3.8x10-3 
Ibf/ft)  would  constitute  noncompliance 
with  the  standards. 

3.  Operation  and  Maintenance 
Monitoring 

Section  63.6(e)  of  the  proposed 
General  Provisions  identifies  operation 
and  maintenance  requirements,  which 
include  the  preparation  of  a  startup, 
shutdown,  and  malfunction  p!an.»  In 
addition,  specific  operation  and 
maintenance  monitoring  would  be 
required  by  the  proposed  standards. 

An  owner  or  operator  who  operates  a 
control  deuce  to  ensure  compliance 
with  the  standards  would  be  required  to 
prepare  an  operation  and  maintenance 
plan  that  must  include,  at  a  minimum, 
a  standardized  checklist  to  document 
the  operation  and  maintenance  of  the 
equipment,  a  systematic  procedure  for 
identifying  and  reporting  malfunctions, 
and  procedures  to  ensure  that 
equipment  or  process  malfunctions  due 
to  poor  maintenance  or  other 
preventable  conditions  do  not  occur. 
Owners  or  operators  of  decorative 
chromium  electroplating  tanks  who 
choose  to  demonstrate  comphance  by 
adhering  to  the  surface  tension  hmits 
required  by  these  standards  (not  those 
established  during  an  initial 
performance  test)  would  not  be  subject 
to  the  operation  and  maintenance 
monitoring  requirements.  Specific 
requirements  for  the  operation  and 
maintenance  plan  are  in  §  63.115  of  the 
proposed  standards. 

H  Selection  of  Test  Methods 

Test  Methods  306  and  306A. 
"Determination  of  Chromium  Emissions 
from  Decorative  and  Hard  Chromium 
Electroplating  and  Anodizing 
Operations."  are  the  prop>osed  methods 
for  determining  compliance  with  the 
emission  standards.  Test  Method  306B. 
"Sur&ce  Tension  Measurement  and 
Recordkeeping  for  Tanks  used  at 
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Chromium  Electroplating  and 
Anodizing  Facilities,"  is  the  proposed 
method  for  monitoring  surface  tension 
at  decorative  chromium  electroplating 
and  chromic  acid  anodizing  facihties. 
All  three  methods  are  proposed  for 
addition  to  Appendix  A  of  40  CFR  part 

63. 

Methods  306  and  306A  were 
developed  for  measxirement  of 
chromium  emissions  from  chromium 
electroplating  facilities.  Method  306  is 
based  on  Method  5  (40  CFR  part  60, 
Appendix  A)  and  utiUzes  isokinetic 
sampling.  The  major  modifications  to 
Method  5  to  yield  Method  306  include 
elimination  of  the  filter,  use  of  an 
alkaline  impinger  reagent  for  sample 
collection,  and  sample  analysis  by  the 
tester's  choice  of  graphite  furnace 
atomic  absorption  spectrometry  or 
inductively-coupled  argon  plasma 
emission  spectrometry.  Both  analytical 
techniques  produce  results  for  the  total 
chromium  concentration  of  the  emission 
sample. 

Method  306A  is  a  simplified,  constant 
sampling  rate  method  for  measurement 
of  chromium  emission  from 
electroplating  facihties,  which  offers 
oWners  and  operators  a  less  expensive 
means  to  demonstrate  compUance  than 
Method  306.  Collection  of  a 
representative  sample  without 
isokinetic  sampling  is  achieved  by 
varying  the  sampling  time  at  each 
traverse  point  and  hmiting  the  particle 
size  of  the  sampled  emissions  to  10 
micrometers.  Sample  analysis  for 
Method  306A  is  identical  to  that  for 
Method  306.  When  correctly  applied, 
the  precision  and  bias  of  Method  306A 
have  been  demonstrated  to  be 
comparable  to  those  of  Method  306. 

Method  306B  provides  procedures  for 
measuring  the  surface  tension  of  plating 
or  anodizing  tank  baths  when  a  wetting 
agent  is  used  for  emission  control.  The 
method  offers  the  option  for  use  of  two 
generally  accepted  surface  tension 
measurement  devices,  a  stalagmometer 
or  a  tensiometer. 

/.  Selection  of  Reporting  and 
Recordkeeping  Requirements 

The  owner  or  operator  of  any  source 
subject  to  these  standards  would  be 
required  to  fulfill  all  reporting 
requirements  outlined  In  40  CFR  63.10.» 

An  owner  or  operator  of  a  source  who 
uses  an  add-on  air  pollution  control 
device  to  meet  these  standards  would 
also  be  reqxiired  to  maintain  records  of 
daily  and  monthly  inspections,  daily  gas 
velocity  readings,  daily  scrubber  water 
concentrations,  daily  washdowns,  daily 
pressure  drop  readings,  and  any 
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emission  tests  at  the  fadUty.  These 
records  should  be  maintained  for  a 
minimum  of  5  years.  Each  inspection 
record  would  identify  the  device 
inspected  and  include  the  following:  the 
date  and  approximate  time  of 
inspection,  a  brief  description  of  the 
working  condition  of  the  device  during 
the  inspection,  the  gas  velocity,  the 
scrubber  water  concentration,  the 
pressure  drop,  and  any  actions  taken  to 
correct  deficiencies  found  during  the 
inspection.  Each  record  of  washdown 
would  identify  the  device  and  include 
the  date,  approximate  time,  and 
duration  of  the  washdown. 

An  owner  or  operator  of  a  source  who 
uses  a  fume  suppressant  to  comply  with 
these  standards  would  be  required  to 
maintain  the  following  records  at  the 
facility  for  at  least  5  years:  (1)  The 
amoimts  of  fume  suppressants 
purchased  (invoices);  (2)  the  frequency 
of  .naintenance  additions;  (3)  the 
amount  of  material  added  during  each 
maintenance  addition;  (4)  the  surface 
tension  of  the  bath  or  the  foam  blanket 
thickness;  and  (5)  any  emission  tests  to 
assure  compUance  with  the  standard. 
Each  recora  of  a  surface  tension 
measurement  would  identify  the  tank 
and  include  the  date,  approximate  time, 
measiuwi  surface  tension,  and  whether 
any  additions  were  made  to  the  bath. 
Each  record  of  a  foam  blanket  thickness 
measurement  would  be  required  to 
identify  the  tank  and  include  the  date, 
approximate  time,  measured  thickness, 
and  whether  any  additions  were  made 
to  the  bath.  If  an  addition  was  made,  the 
amount  of  material  added  would  also  be 
recorded. 

An  owner  or  operator  of  a  source  who 
uses  a  trivalent  chromium  electroplating 
process  would  be  required  to  maintain 
the  following  records  at  the  faciUty  for 
at  least  5  years:  (1)  The  amount  of  bath 
additive  containing  wetting  agent 
purchased  (invoices);  (2)  the  surface 
tension  of  the  bath;  and  (3)  any  emission 
tests  to  assure  compliance  with  the 
standard.  Each  record  of  a  surface 
tension  measurement  would  identify  the 
tank  and  include  the  date,  approximate 
time,  measured  surface  tension,  and 
whether  any  additions  were  made  to  the 
bath. 

All  records  of  inspections, 
washdowns,  pressure  drop  readings, 
emission  tests,  foam  blanket  and  siurface 
tension  measurements,  frequency  of 
fume  suppressant  maintenance 
additions,  the  amount  of  fume 
suppressant  added  during  each 
maintenance  addition,  and  purchases  of 
fume  suppressants  would  be  maintained 
at  the  faciUty  for  a  minimum  of  5  years. 
The  operation  and  maintenance  plan 
(associated  with  add-on  pollution 


control  devices)  would  be  maintained  at 
the  faciUty  for  the  Ufe  of  the  device.  The 
Administrator  beUeves  that  the  above 
reporting  and  recordkeeping 
requirements  are  adequate  to  ensure  that 
owners  or  operators  are  complying  with 
the  provisions  of  the  proposed 
standards. 


/.  Operating  Permit  Program 

Under  the  operating  permit 
regulations  codified  at  40  CFR  part  70, 
any  source  that  is  a  major  source  under 
the  Act  or  any  nonmajor  source  subject 
to  a  standard  under  sections  111  or  112 
of  the  Act  must  obtain  an  operating 
permit.  (See  §  70.3(a)(1).)  The  part  70 
regulations  also  provide  that  a  State 
may,  at  its  discretion,  defer  all  nonmajor 
sources  from  the  obUgation  to  obtain  a 
part  70  permit  until  such  time  as  the 
EPA  finishes  a  rulemaking  regarding  the 
applicability  of  the  part  70  program  to 
nonmajor  sources.  Part  70  further 
provides  that,  for  nonmajor  sources 
subject  to  a  future  standard  promulgated 
under  section  111  or  112,  "*  *  *  the 
Administrator  will  determine  whether 
to  exempt  any  or  all  such  applicable 
sources  from  the  reauirements  to  obtain 
a  part  70  permit  at  the  time  that  the  new 
standard  is  promulgated."  (See  §  70.3(b) 
(1)  and  (2).) 

The  proposed  rule  for  chromium 
electroplating  and  anodizing  tanks 
would  not  exempt  area  sources  fi'om 
permitting  requirements.  The  EPA 
believes  that  permitting  these  nonmajor 
sovuces  will  enhance  the 
implementation  and  enforcement  of  the 
rule  by  clarifying  how  the  rule  applies 
to  a  particular  source,  and  how  relevant 
parts  of  the  to  be  promulgated  general 
provisions  apply  to  chromium 
electroplating  and  anodizing  tanks.  The 
proposed  general  provisions  are  generic 
requirements  that  sources  subject  to 
section  112  standards  must  meet,  ^o 

However,  under  the  existing 
provisions  of  part  70,  States  may  choose 
to  defer  the  obUgation  of  all  nonmajor 
sources  to  obtain  a  permit  until  the  EPA 
"completes  a  rulemaking  to  determine 
how  the  program  should  be  structured 
for  nonmajor  sources  and  the 
appropriateness  of  any  permanent 
exemptions  *  *  *."  In  promulgating  the 
permits  rule,  the  EPA  committed  to 
complete  that  rulemaking  within  5  years 
after  the  approval  of  the  first  State  part 
70  program  that  defers  permitting  of 
nomnajor  soorces. 

The  EPA  beheves,  for  the  same 
reasons  stated  in  the  preamble  to  the 
operating  permits  rule,  that  the  benefits 
to  be  gained  from  the  permitting  of 
nonmajor  sources  subject  to  this 
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10  Ibid. 


proposed  rule  are  not  likely  to  accrue 
during  the  early  stages  of  the  permit 
program  when  permitting  authorities 
will  be  occupied  with  the  task  of  issuing 
permits  to  major  sources.  Once  this  task 
is  complete,  however,  permitting 
authorities  should  be  able  to  process 
permits  for  nonmajor  sources  subject  to 
this  rule  on  a  relatively  expedited  basis. 
This  expedited  review  should  be  the 
case,  in  part,  because  of  the  presumptive 
suitability  of  these  sources  for  general 
permits. 

K.  Solicitation  of  Comments 

The  Administrator  specifically 
requests  comments  on  the  topics 
discussed  in  this  section.  Commenters 
should  provide  available  data  and 
rationale  to  support  their  comments  on 
each  topic. 

1.  Surface  Tension  Limit  for  Decorative 
Chromium  Electroplating  Tanks  Using  a 
Trivalent  Chromium  Electroplating 
Process       ; 

The  EPA  specifically  requests 
comments  on  the  proposed  surface 
tension  Umit  of  55  dynes/cm  (3.8x10-3 
Ibf/ft)  for  those  decorative  chromium 
electroplating  tanks  using  a  trivalent 
chromium  electroplating  process.  This 
limit  was  selected  by  EPA  based  on  the 
test  data  available  (see  section  IV.C.2.c), 
which  indicate  that  the  value  of  surface 
tension  achievable  in  a  trivalent 
chromium  electroplating  bath  is  a 
maximum  of  55  dynes/cm  (3.8x10-3  Ibf/ 
ft).  The  surface  tension  achievable  in  a 
given  trivalent  chromium  bath  will  be 
dependent  on  the  specific  chemistry  of 
that  bath.  Therefore,  a  lower  surface 
tension  may  be  achievable. 
Alternatively,  a  source  may  have 
difficulty  lowering  the  sur&ce  tension 
of  its  trivalent  chromium  electroplating 
bath  to  55  dynes/cm  (3.8x10-3  Ibf/ft). 
Although  the  available  data  indicate 
that  a  value  of  55  dynes/cm  (3.8x10-3 
Ibf/ft)  is  the  most  reasonable  to  select  as 
the  maximimi  surface  tension  of  a 
trivalent  chromium  electroplating  bath, 
the  Administrator  welcomes  data  that 
indicate  that  an  alternate  surface  tension 
hmit  is  more  appropriate. 

2.  Use  of  Trivalent  Chromium 
Electroplating  Process 

As  discussed  in  sections  V.A.2  and 
V.B.5,  the  trivalent  chromiimi 
electroplating  process  is  considered  an 
effective  pollution  prevention 
technique.  The  use  of  a  trivalent 
chromium  electroplating  process  results 
ai  less  total  chromium  in  process 
wastewatera  and  less  sludge  generation 
than  would  result  from  a  diromic  add 
electroplating  process.  Also,  hexavalent 
chromium  emissions  are  reduced  by 


greater  than  99  percent  when  the 
trivalent  chromium  electroplating 
process  is  used  instead  of  an 
uncontrolled  chromic  acid  bath. 

Ehuing  development  of  the  proposed 
standards,  EPA  considered  requiring  the 
trivalent  chromium  electroplating 
process  as  a  control  technique  for  new 
decorative  chromium  electroplating 
tanks  because  of  its  pollution 
prevention  aspects  and  its  low 
hexavalent  chromium  emissions. 
However,  results  of  a  source  test 
indicated  that  total  chromiimi  emissions 
were  greater  than  those  from  a  well- 
controlled  chromic  acid  bath  even 
though  hexavalent  chromium  emissions 
were  much  lower.  These  Umited  source 
test  data  do  not  support  requiring  the 
trivalent  chromium  electroplating 
process  for  all  new  decorative 
chromium  electroplating  tanks. 
Therefore,  new  decorative  chromium 
electroplating  sources  would  be  allowed 
by  the  proposed  rule  to  use  either  the 
chromic  acid  process  with  fume 
suppressants  and  bath  surface  tension 
monitoring  or  the  trivalent  process  with 
bath  surface  tension  measuring. 
However,  the  EPA  encourages  new 
decorative  chromium  electroplating 
sources  to  use  the  trivalent  process 
because  of  its  overall  multi-media 
benefits.  The  Administrator  requests 
comments  on  whether  the  trivalent 
process  should  be  required  for  new 
sources  in  the  final  rule  and  welcomes 
any  data  related  to  emissions  of  total 
and  hexavalent  chromium  from  the  use 
of  a  trivalent  chromium  electroplating 
process. 

3.  Proposed  Standards  for  Small  Hard 
Chromixmi  Electroplaters 

Comments  are  specifically  requested 
on  the  level  of  the  proposed  standards 
for  small  hard  chromium  electroplaters 
(0.03  mg/dscm  (1.3x10-5  gr/dscf)). 
Comments  should  indicate  whether  the 
proposed  level  is  appropriate  given  the 
consideration  of  factors  discussed  in 
section  VI.C.5  of  this  preamble  and  why. 

4.  Requirements  for  Recirculating 
Scrubber  Water 

In  considering  the  cross-media 
impacts  of  the  proposed  standards,  EPA 
identified  a  potential  need  for  further 
regulation:  the  wastewater  from  packed- 
bed  scrubbers  and  composite  mesh  pads 
used  to  comply  with  the  emission 
hmits.  To  minimize  the  water  pollution 
impact  from  these  control  devices,  it 
may  be  appropriate  to  require  that  the 
wastewater  be  routed  back  to  the 
chromium  bath  in  one  of  two  ways 
before  its  eventual  discha'ge:  (1)  The 
rule  could  require  that  packed-bed 
scrubber  water  be  recirculated  within 


the  control  device  until  the  chromium 
concentration  reaches  a  certain  level 
(pursuant  to  the  concentration  limits  in 
the  proposed  rule)  and  then  the  water 
could  be  reused  in  the  bath  or 
discharged;  or  (2)  the  rule  could  require 
that  scrubber  water  be  recirculated  and 
routed  back  to  the  bath  as  makeup  water 
(in  the  case  of  composite  mesh  pads, 
there  is  only  washdown  water;  this 
would  have  to  be  sent  back  to  the  bath). 
Under  ♦he  latter  option,  discharge  of  the 
wastewater  would  not  be  allowed. 

The  Agency  has  identified  several 
issues  associated  with  these 
requirements.  First,  there  is  some 
uncertainty  as  to  whether  EPA  has 
authority  under  section  112(d)  of  the 
Act  to  set  a  zero  discharge  requirement 
for  wastewater  from  control  devices. 
This  uncertainty  exists  because  a  zero 
wastewater  discharge  requirement 
would  not  result  in  an  air  emission 
reduction  (chromium  in  wastewater  will 
not  become  airborne)  even  though  it 
will  ensure  minimal  water  pollution 
impacts.  Second,  some  soiuties  have 
indicated  that  they  cannot  route 
scrubber  or  washdown  water  back  to  the 
plating  tanks  because  there  is  too  much 
metal  contamination.  This  is  especially 
the  case  with  elder  control  devices;  the 
materials  of  construction  could  lead  to 
increased  concentrations  of  iron  and 
lead  in  the  water.  Third,  sources  will 
already  have  an  incentive  to  recycle  and 
reuse  wastewater  as  much  as  possible  to 
avoid  costly  treatment  of  wastewater 
prior  to  discharge. 

Due  to  these  issues,  the  proposed  rule 
does  not  address  wastewater  discharges. 
However,  EPA  specifically  requests 
comments  on  limiting  or  prohibiting 
wastewater  discharges  in  the  standard 
and  any  data  on  why  this  is  or  is  not 
reasonable. 

Vn.  Administrative  Requirements 

A.  Public  Hearing 

A  public  hearing  will  be  held,  if 
requested,  to  discuss  the  proposed 
standards  in  accordance  with  section 
307(d)(5)  of  the  Act.  Persons  wishing  to 
make  oral  presentation  on  the  proposed 
standards  for  chromium  emissions  from 
hard  and  decorative  chromium 
electroplating  and  chromium  anodizing 
tanks  should  contad  EPA  at  the  address 
given  in  the  ADDRESSES  section  of  this 
preamble.  Oral  presentations  will  be 
Umited  to  15  minutes  each.  Any 
member  of  the  public  may  file  a  written 
statement  before,  during,  or  within  30 
days  after  the  hearing.  Written 
statements  should  be  addressed  to  the 
Air  Docket  Section  address  given  in  the 
ADDRESSES  sedion  of  this  preamble,  and 
should  refer  to  Docket  No.  A-68-02. 
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A  vOTbatim  transcript  of  the  hearing 
and  written  statemwits  will  be  available 
for  pabhc  *nspecti<Mi  and  copying 
during  normal  woriong  hours  at  EPA's 
Air  Docket  Section  in  Washington.  DC 
(see  AOORCSSES  section  of  this 
preamble). 

B.  Docket 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
submitted  to  or  otherwise  considered  by 
EPA  in  the  development  of  this 
proposed  rulemaking.  The  principal 
purposes  of  the  docket  are:  (1)  To  allow 
interested  parties  to  readily  identify  and 
locate  documents  so  that  they  can 
intelligently  and  effectively  participate 
in  the  rulemaking  process,  and  (2)  to 
serve  as  the  record  in  case  of  judicial 
review  [except  for  interagency  review 
materials  (section  307(d)(7)(A))l. 

C.  Executive  Order  12866 

Under  Executive  Order  12866  (58  PR 
51736  (October  4. 1993)),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
svi^iect  to  Office  of  Management  and 
Budget  (0MB)  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  pubhc  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities, 

(2)  Create  a  serious  inconsistency  or 
otherwrise  Interfere  with  an  action  taken 
or  planned  by  another  agency, 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  OMB  has  notified  EPA 
that  this  action  is  a  "significant 
regulatory  action"  within  the  meaning 
of  the  Executive  Order  For  this  reason, 
this  action  was  submitted  to  OMB  for 
review.  Changes  made  in  response  to 
OMB  suggestions  or  recommendations 
will  be  documented  in  the  public 
record. 

D.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  OMB 
under  the  Paperworit  Reduction  Act,  44 


U.S.C.  3501  et  seq.  An  Information 
Collection  Request  document  has  been 
prepared  by  EPA  aCR  No.  1611)  and  a 
copy  may  be  obtained  from  Sandy 
Farmer,  Information  Policy  Branch,  U. 
S.  Environmental  Protection  Agency, 
401  M  Street  SW.,  (2136),  Washington, 
DC  20460  or  by  calling  (202)  260-2740. 
The  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  103  hours  per  source  for 
reporting  annually  over  the  first  3  years 
and  253  hoiirs  per  source  for 
recordkeeping  annually.  This  includes 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  Branch,  2136, 
U.  S.  Environmental  Protection  Agency, 
401  M  Sti^et  SW.,  Washington,  DC 
20460;  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503,  marked  "Attention:  Desk 
Officer  for  EPA."  The  final  rule  v«ll 
respond  to  any  OMB  or  public 
comments  on  the  information  collection 
requirements  contained  in  this  proposal. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  requires  EPA  to 
consider  potential  impacts  of  proposed 
regulations  on  small  business  "entities." 
If  a  preliminary  analysis  indicates  that 
a  proposed  regulation  would  have  a 
significant  economic  impact  on  2u 
percent  or  more  of  small  entities,  then 
a  regulatory  flexibility  analysis  must  be 
prepared. 

"nie  EPA's  1982  Regulatory  Flexibility 
Act  guidelines  indicate  that  an 
economic  impact  should  be  considered 
significant  if  it  meets  one  of  the 
following  criteria: 

(1)  Annual  compliance  costs  increase 
the  total  cost  of  production  for  small 
entities  by  more  than  5  percent; 

(2)  Compliance  costs  as  a  percentage 
of  sales  for  small  entities  are  at  least  10 
percent  more  than  compliance  costs  as 
a  percentage  of  sales  for  large  entities; 

(3)  Capital  costs  of  compuance 
represent  a  significant  portion  of  capital 
available  to  small  entities,  considering 
internal  cash  flow  phis  external 
financial  capabilities;  and 

(4)  The  requirements  of  the  regulation 
are  likely  to  result  in  closures  of  small 
entities. 

Using  the  Small  Business 
Administration's  definition  of  a  small 
business  for  SIC  Code  3471  of  less  than 


500  employees,  it  has  been  determined 
that  none  of  the  above  criteria  are 
triggered.  In  the  hard  electroplating 
source  category  the  number  of  small 
businesses  is  estimated  to  be  1,170. 
None  of  the  regulatory  alternatives 
considered  will  significantly  impact  20 
percent  of  this  population.  For  example, 
the  estimated  number  of  small  entity 
closures  ranges  from  less  than  2  percent 
for  RA  I  to  less  than  5  percent  for  RA 
rV.  As  for  decorative  electroplating  and 
anodizing  tanks,  the  low  annualized 
compliance  costs  associated  with  the 
RA's  would  not  cause  any  of  the  criteria 
for  a  significant  impact  to  be  triggered. 
Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  business 
entities. 

F.  Miscellaneous 

In  accordance  with  section  117  of  the 
Act,  publication  of  this  proposal  was 
preceded  by  consultation  with 
appropriate  advisory  committees, 
independent  experts,  and  Federal 
deptutments  and  agencies.  The 
Administrator  will  welcome  comments 
on  all  aspects  of  the  proposed 
regulation,  including  economic  and 
technological  issues,  and  on  the 
proposed  test  methods. 

This  regulation  will  be  reviewed  8 
years  from  the  date  of  promulgation. 
This  review  will  include  an  assessment 
of  such  factors  as  evaluation  of  the 
residual  health  risks,  any  overlap  with 
other  programs,  the  existence  of 
alternative  methods,  enforceability, 
improvements  in  emission  contrtM 
technology  and  health  data,  and 
reporting  and  recordkeeping 
requirements. 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection.  Air 
pollution  control.  Hazardous 
substances.  Reporting  and 
recordkeeping  requirements.       « 

Dated:  November  30, 1993 
Carol  M.  Browner, 

Administrator. 

It  is  proposed  that  part  63,  chapter  1, 
title  40  of  the  Code  of  Federal 
Regulations  be  amended  as  follows: 


PART  63— {AMENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 
Authority:  42  U.S.C  7401  et  acq. 

•    2.  By  adding  a  new  subpart  N, 
consisting  of  §§  63.340-63.347,  to  read 
as  follows: 
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Subpart  N— National  Emiaalon  Standarda 
for  Chromium  Emissions  From  Hard  and 
Decorativs  Chromium  Electroplating  and 
Chromium  Anodizing  Tanks 

Sec. 

63.340  Applicability  and  designation  of 
sources. 

63.341  Definitions. 

63.342  Standards. 

63.343  Compliance  and  perfbmiance 
testing. 

63.344  Test  methods  and  procedures. 

63.345  Monitoring  requirements. 

63.346  Recordkeeping  requirements. 

63.347  Reporting  requirements. 

Subpart  N— National  Emission 
Standards  for  Chromium  Emissions 
From  Hard  and  Decorative  Chromium 
Electroplating  and  Chromium 
Anodizing  Tanlcs 

§  63.340    Applicability  and  designation  of 
sources. 

The  affected  source  to  which  the 
provisions  of  this  subpart  apply  is  each 
electroplating  or  anodizing  tank  at 
facilities  performing  hard  chromium 
electroplating,  decorative  chromium 
electroplating,  or  chromium  anodizing. 

§63.341    Definitions. 

Terms  used  in  this  subpart  are 
defined  in  the  Clean  Air  Act,  in  subpart 
A  of  part  63,  or  in  this  section  as 
follows: » 

Affected  source  means  the  chromium 
electroplating  or  anodizing  tank. 

Air  pollution  control  device  means 
equipment  used  to  collect  and  contain 
chromium  emissions  from  chromium 
electroplating  and  anodizing  tanks. 

Anodizing  means  the  surface 
treatment  of  metals,  particularly 
aluminum,  where  the  part  to  be 
anodized  serves  as  the  anode  and  an 
oxide  film  is  produced  on  the  surface  of 
the  base  metal. 

Base  metal  means  the  metal  or  metal 
alloy  the  workpiece  is  composed  of. 

chemical  fume  suppressant  means 
any  chemical  agent  that  reduces  or 
suppresses  fumes  at  the  surface  of  an 
electroplating  or  anodizing  bath. 

Chromic  acid  means  the  common 
name  for  chromium  anhydride  (CrOj). 

Chromium  anodizing  means  the 
process  by  which  an  oxide  layer  is 
produced  on  the  surface  of  a  base  metal 
using  a  chromic  acid  solution. 

Chromium  electroplating  means  the 
process  by  which  a  layer  of  chromium 
metal  is  electrodeposited  on  a  base 
metal  or  plastic. 

Composite  mesh-pad  system  means 
an  air  pollution  control  device  typically 
consisting  of  several  stages.  The  purpose 


>  The  EPA  proposed  regulations  for  subpart  A  of 
40  CFR  part  63  published  in  the  Federal  Register 
on  August  11, 1993  at  58  FR  42760. 


of  the  first  stage  is  to  remove  large 
particles.  Smaller  particles  are  removed 
in  the  second  stage,  which  consists  of 
the  composite  mesh-pad.  A  final  stage 
may  remove  any  reentrained  particles 
not  collected  by  the  composite  mesh- 
pad. 

Decorative  chromium  electroplating 
means  the  process  by  which  a  thin  layer 
of  chromium  is  electrodeposited  on  a 
base  metal  or  plastic  to  provide  a  bright 
surface  with  wear  and  tarnish 
resistance. 

Electroplating  means  the 
electrodeposition  of  an  adherent 
metallic  coating  upon  an  electrode 
(workpiece)  to  secure  a  surface  with 
properties  different  from  those  of  the 
base  metal. 

Electroplating  or  anodizing  bath 
means  the  electrolytic  solution  used  as 
the  conducting  medium  in  which  the 
flow  of  current  is  accompanied  by 
movement  of  metal  ions  for  the 
purposes  of  electroplating  metal  out  of 
the  solution  onto  a  base  metal  or  plastic 
or  for  oxidizing  the  base  metal. 

Electroplating  or  anodizing  tank 
means  the  receptacle  or  container  in 
which  electroplating  or  anodizing 
occurs. 

Facility  means  all  contiguous  or 
adjoining  property  that  is  under 
common  ownership  or  control, 
including  properties  that  are  separated 
only  by  a  road  or  other  pubhc  right-of- 
way,  in  which  hard  chromiiun 
electroplating  or  chromium  anodizing  is 
performed. 

Foam  blanket  means  the  type  of 
chemical  fume  suppressant  that 
generates  a  layer  of  foam  across  the 
surface  of  a  solution  when  current  is 
applied  to  that  solution. 

Gas  velocity  means  the  velocity  of  the 
inlet  gas  stream  to  the  air  pollution 
control  device. 

Hard  chromium  electroplating  means 
a  process  by  which  a  thick  layer  of 
chromiimi  is  electrodeposited  on  a  base 
metal  to  provide  a  surface  with  wear 
resistance,  a  low  coefficient  of  friction, 
hardness,  and  corrosion  resistance. 

Hexavalent  chromium  means  the  form 
of  chromium  in  a  valence  state  of  +6. 

Large  hard  chromium  electroplating 
facility  means  a  feciUty  that  performs 
hard  chromium  electroplating  and  has  a 
maximum  cumulative  potential  rectifier 
capacity  greater  than  or  equal  to  60 
million  ampere-hours  per  year  (Ah/yr). 

Maximum  cumulative  potential 
rectifier  capacity  meahs  the  summation 
of  the  total  installed  rectifier  capacity  at 
a  faciUty,  expressed  in  amperes, 
multiplied  by  an  operating  schedule  of 
8,400  hours  per  year  and  0.7,  which 
assumes  that  electrodes  are  energized  70 
percent  of  the  total  operating  time. 


Operating  parameter  value  means  a 
minimum  or  maximum  value 
established  for  a  control  device  or 
process  parameter  which,  if  achieved  by 
itself  or  in  combination  with  one  or 
more  other  operating  parameter  values, 
determines  that  an  owner  ot-  operator 
has  complied  with  an  applicable 
emission  limitation  or  standard. 

Packed-bed  scrubber  means  an  air 
pollution  control  device  consisting  of  a 
single  or  double  packed-bed  that 
contains  packing  media  on  which  the 
chromic  acid  droplets  impinge.  The 
packed-bed  section  of  the  scrubber  is 
followed  by  a  mist  eliminator  to  remove 
any  water  entrained  from  the  packed- 
bed  section. 

Sma7/  hard  chromium  electroplating 
facility  means  a  facility  that  performs 
hard  chromiimi  electroplating  and  has  a 
maximvun  cumulative  potential  rectifier 
capacity  less  than  60  milhon  Ah/yr. 

Stalagmometer  means  the  device  used 
to  measure  the  surface  tension  of  a 
solution.  A  tensiometer  may  also  be 
used. 

Surface  active  agent  means  any 
soluble  or  colloidal  substance  that,  even 
when  present  in  very  low 
concentrations,  affects  markedly  the 
surface  tension  of  solutions. 

Surface  tension  means  the  property, 
due  to  molecular  forces,  that  exists  in 
the  surface  film  of  all  liquids  and  tends 
to  prevent  liquid  from  spreading. 

Trivalent  chromium  means  the  form 
of  chromium  in  a  valence  state  of  +3. 

Trivalent  chromium  process  means 
the  process  used  for  electiodeposition  of 
a  thin  layer  of  chromiiun  onto  a  base 
metal  using  a  trivalent  chromium 
solution  instead  of  a  chromic  acid 
solution. 

Wetting  agent  means  any  substance 
that  reduces  the  surface  tension  of  a 
liquid. 

Workload  means  the  amount  of 
material  or  parts  processed  in  the 
electroplating  or  anodizing  tank  at  a 
given  time. 

Workpiece  means  the  material  being 
plated,  anodized,  or  otherwise  finished. 

§63.342    Standards. 

(a)  Standards  for  hard  chromium 
electroplating  tanks.  On  and  after  the 
date  on  which  the  initial  performance 
test  is  completed  or  is  required  to  be 
completed  under  §  63.7,  whichever  date 
is  earlier,  no  owrner  or  operator  of  an 
existing  or  new  affected  source  shall 
cause  to  be  discharged  into  the 
atmosphere  from  that  affected  source 
any  gases  that  contain  chromium 
emissions  in  excess  of: 

(1)  0.013  milligrams  of  total 
chromium  per  dry  standard  cubic  meter 
(mg/dscm)  of  ventilation  air  (5.7x10-' 
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grains  per  dry  standard  cubic  foot  [gr/ 
dscfl);or 

(2)  0.03  mg/dscm  (1.3x10-'  gr/dscf)  if 
the  electroplating  tank  is  an  existing 
source  and  is  located  at  a  small  hard 
chromium  electroplating  facility. 

(b)  Standards  for  decorative 
chromium  electroplating  tanks  using  a 
chromic  acid  bath.  On  and  after  the 
compliance  date  idttitified  in  §  63.343, 
no  owner  or  operator  of  an  existing  or 
new  affected  source  shall  allow: 

(1)  The  concentration  of  chromium  in 
the  exhaust  gas  stream  discharged  to  the 
atmosphere  to  exceed  0.003  mg/dscm 
(1.3x10  -«  gr/dscf)  if  an  air  pollution 
control  device  is  the  sole  means  of 
reducing  emissions;  or 

(2)  The  surface  tension  of  the 
electroplating  bath  to  exceed  40  dynes 
^>er  centimeter  (dynes/cm)  (2.7x10- ' 

\  ound-force  per  foot  (Ibi/ft))  at  any  time 
Jiiring  operation  of  the  tank  if  fume 
suppressants  are  used  in  the  plating 
bath. 

(c)  Standard  for  decorative  diromium 
electroplating  tanks  using  a  trivalent 
chromium  bath.  On  and  after  the 
compliance  date  identified  in  §  63.343, 
no  p«mer  or  operator  of  an  existing  or 
new  afiiacted  soiut:e  shall  allow: 

(1)  The  concentration  of  chromium  in 
the  exhaust  gas  stream  discharged  to  the 
atmosphere  to  exceed  0.048  mg/dscm 
(2.1x10-5  gr/dscf)  if  an  air  pollution 
control  device  is  the  sole  means  of 
reducing  emissions;  or 

(2)  The  surface  tension  of  the 
electroplating  bath  to  exceed  55  dynes/ 
cm  (3.8x10-3  Ibf/ft)  at  any  time  during 
operation  of  the  tank  if  fume 
suppressar.'.j  are  used  in  the  plating 
bath. 

(d)  Standards  for  chromium 
anodizing  tanks.  On  and  after  the 
compUance  date  identified  in  §63.343, 
no  owner  or  operator  of  an  existing  or 
new  affected  source  shall  allow: 

(1)  The  concentration  of  chromium  in 
the  exhaust  gas  stream-discharged  to  the 
atmosphere  to  exceed  0.003  mg/dscm 
(1.3xl0-«  gr/dscf)  if  an  air  pollution 
control  device  is  the  sole  means  of 
reducing  emissions;  or 

(2)  The  surface  tension  of  the 
chromiiun  anodizing  bath  to  exceed  40 
dynes/cm  (2.7x10-'  Ibf/ft)  at  any  time 
during  operation  of  the  tank  if  fume 
suppressants  are  used  in  the  plating 
bath. 

(e)  Operation  and  maintenance  plan. 
The  owner  or  operator  of  an  afiiected 
source  that  uses  an  air  pollution  control 
device  to  control  emissions  of 
chromiimi  trom  the  electroplating  or 
anodizing  tank  shall  prepare  a  startup, 
shutdown,  malfunction  plan  in 
accordance  with  §  63.6  of  subpart  A. 
The  plan  shall  be  implemented  within 


90  days  after  the  effective  date  of  this 
subpart  and  shall  also  include  the 
following  provisions: 

(1)  The  plan  shall  specify  the 
operation  and  maintenance  criteria  for 
the  air  pollution  control  device  and 
shall  include  a  standardized  checklist  to 
document  the  operation  and 
maintenance  of  the  equipment; 

(2)  The  plan  shall  include  a 
systematic  procedure  for  identifying 
malfunctions  and  for  reporting  them 
immediately  to  supervisory  personnel, 
and 

(3)  The  plan  shall  specify  procediues 
to  be  followed  to  ensure  that  equipment 
or  process  malfunctions  due  to  poor 
maintenance  or  other  preventable 
conditions  do  not  occur. 

(f)  The  provisions  of  paragraph  (e)  of 
this  section  do  not  apply  to  an  owner  or 
operator  who  complies  with  these  ^ 
standards  by  meeting  the  surface 
tension  limits  in  paragraphs  (b)(2), 
(cM2),  and  (d)(2)  of  this  section. 

963.343    CompUance  and  performance 
testing. 

(a)  Compliance  dates.  (1)  Hard 
chromium  electroplating  tanks.  An 
owner  or  operator  of  an  existing  source 
shall  comply  with  the  standards  within 
1  year  after  the  effective  date  of  the 
standards.  An  owner  or  operator  of  a 
new  source  shall  comply  with  the 
standards  immediately  upon  startup. 

(2)  Decorative  chromium 
electroplating  tanks.  An  owner  or 
operator  of  an  existing  source  shall 
comply  with  the  standards  within  3 
months  after  the  effective  date  of  the 
standards.  An  owner  or  operator  of  a 
new  source  shall  comply  with  the  j 
standards  immediately  upon  startup. 

(3)  Chromium  anodizing  tanks.  An 
owner  or  operator  of  an  existing  soiuce 
shall  comply  with  the  standards  within 
3  months  after  the  effective  date  of  the 
standards.  An  owner  or  operator  of  a 
new  source  shall  comply  with  the 
standards  immediately  upon  startup. 

(b)  The  following  procedures  shall  be 
used  to  determine  comphance  with  the 
emission  Umits  under  §  63.342  (a), 
(b)(1),  (c)(1),  and  (d)(1): 

(1)  The  owner  or  operator  shall 
conduct  an  initial  performance  test  as 
required  under  §  63.7  using  the 
procedures  and  test  methods  listed  in 
§§  63.7  and  63.344.  During  this 
performance  test,  the  owner  or  operator 
shall  determine  the  outlet  chromium 
concentration  as  well  as  the  following: 

(i)  For  sources  complying  with 
§  63.342(a)  throu^  the  use  of  a 
composite  mesh-pad  system  or  a 
packed-bed  scrubber  system,  the  owner 
or  operator  shall  establish  as  a  site- 
specific  operating  parameter  the 


acceptable  ges  velocity  value  or  range  of 
gas  velocity  values  using  the  procedures 
in  §63.344. 

(ii)  For  sources  complying  with 
§  63.342(a)  through  the  use  of  a  packed- 
bed  aoubber  83r8tem,  the  owner  or 
operator  shall  establish  as  a  site-specific 
operating  parameter  the  concentration 
of  chromium  In  the  scrubber  water 
using  a  hydrometer  and  following 
manufactxirer's  instructions. 

(iii)  As  an  alternative  to  the 
requirement  in  paragraph  (b)(l)(ii)  of 
this  section,  the  owner  or  operator  may 
accept  45  grams  per  liter  (g/L)  (6  oimces 
per  gallon  (oz/gal))  as  the  vtdue  of  the 
site-specific  operating  parameter  for  the 
concentration  of  chromium  In  the 
scrubber  water. 

(2)  On  and  after  the  date  on  which  the 
initial  performance  test  is  completed  or 
is  required  to  be  completed  under 
§  63.7,  the  owner  or  operator  of  an 
affected  source  shall: 

(i)  For  sources  complying  with 
§63.342  (a),  (b)(1).  (c)(1).  or  (d)(1) 
through  the  use  of  a  composite  mesh- 
pad  or  packed-bed  scrubber  system, 
monitor  the  gas  velocity  in  accordance 
with  the  requirements  in  §63.345. 
Operation  of  the  affected  source  at  a  gas 
velocity  outside  of  the  range  of  gas 
velocity  established  during  the  initial 
performance  test  shall  constitute 
noncompUance  with  the  standards. 

(ii)  For  sources  complying  with 
§63.342  (a),  (b)(1),  {c)(l).  or  {d)(l} 
through  the  use  of  a  packed-bed 
scrubber  system,  monitor  the  chromiiun 
concentration  in  the  scrubber  water  in 
accordance  with  the  requirements  in 
§63.345.  Operation  of  the  affected 
source  at  a  scrubber  water  chromium 
concentration  in  excess  of  either  45  g/ 
L  (6  oz./gal)  or  the  value  established 
during  the  initial  performance  test  shall 
constitute  noncompUance  with  the 
standards. 

(c)  The  follovdng  procedures  shall  be 
used  to  determine  compUance  with  the 
siuface  tension  limits  under  §  63.342 
{b)(2).  (c)(2),  and  (d)(2): 

(1)  The  owner  or  operator  shall 
measure  the  surface  tension  of  the 
electroplating  or  anodizing  bath  using 
the  test  methods  identified  in  §  63.344. 

(2)  On  and  after  the  compliance  date 
identified  in  § 63.343(a),  the  owner  or 
operator  of  an  affected  source  shall 
monitor  the  surface  tension  in 
accordance  with  the  requirements  in 
Method  306B  in  appendix  A  to  this  part. 
Operation  of  the  affected  source  at  a 
surfece  tension  in  excess  of  those 
required  by  §63.342  (b)(2).  {c)(2).  and 
(d)(2)  shall  constitute  noncompliance 
with  the  standards. 

'(3)  As  an  alternative  to  meeting  the 
surface  tension  limits  identified  in 
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§  63.342  (b)(2).  (c)(2),  and  (d)(2),  the 
owner  or  operator  of  an  affected  source 

may: 

(i)  Conduct  a  performance  test  using 
the  procediues  and  test  methods  Usted 
in  §  63.7  and  §  63.344.  During  this 
performance  test,  the  owner  or  operator 
shall  determine  the  outlet  chromium 
concentration  and  shall  establish  as  a 
site-specific  operating  parameter  the 
surfece  tension  of  the  electroplating  or 
anodizing  bath  that  corresponds  to 
compliance  with  the  emission  limits 
under  §  63.342  (b)(1),  (c)(1),  or  (d)(1); 
and 

(ii)  On  and  after  the  date  on  which  the 
initial  performance  test  is  completed  or 
is  required  to  be  completed  under 
§  63.7,  the  owner  or  operator  of  an 
affected  source  shall  monitor  the  surface 
tension  in  accordance  with  the 
requirements  in  Method  306B  in 
appendix  A  of  this  part.  Operation  of 
the  affected  source  at  a  surface  tension 
in  excess  of  the  value  established  during 
the  initial  performance  test  shall 
constitute  noncompUance  with  the 
standards. 

(d)  An  owner  or  operator  who  uses  an 
air  pollution  control  device  not  Usted  in 
§  63.343  shall  submit  a  description  of 
the  device,  test  data  verifying  the 
performance  of  the  device  for  reducing 
chromium  emissions  to  the  atmosphere, 
a  copy  of  the  operation  and 
maintenance  plan  referenced  in 
§  63.342(e),  and  appropriate  operating 
parameters  that  will  be  monitored  to 
estabUsh  compUance  with  the 
standards,  subject  to  the  Administrator's 
approval. 

§  63.344    Test  methods  and  procedures. 

(a)  Each  owner  or  operator  subject  to 
the  provisions  of  this  subpart 
concerning  the  use  of  air  poUution 
control  devices  to  control  chromium 
emissions  shall  use  the  test  methods 
idenUfied  in  this  section  to  demonstrate 
compUance  with  the  standards  in 
§63.342. 

(b)  Method  306  or  Method  306A, 
"Determination  of  Chromium  Emissions 
from  Decorative  and  Hard  Chromium 
Electroplating  and  Anodizing 
Operations"  shall  be  used  to  determine 
the  concentration  of  total  chromium  in 
emissions  from  hard  or  decorative 
chromium  electroplating  tanks  or 
chromium  anodizing  tanks.  The 
sampUng  time  and  sample  volume  for 
each  run  of  Method  306  shall  be  at  least 
60  minutes  and  0.85  dscm  (30  dscf), 
respectively.  The  sampling  time  and 
sample  volume  for  each  run  of  Method 
306A  shall  be  120  minutes  and  1.70 
dscm  (60  dscf),  respectively. 

(c)  Method  306B.  "Surface  Tension 
Measurement  and  Recordkeeping  for 


Tanks  used  at  Decorative  Chromium 
Electroplating  and  Anodizing 
FaciUties,"  shaU  be  used  to  measure  the 
surface  tension  of  electroplating  and 
anodizing  baths. 

963.345    Monitoring  requirements. 

(a)  During  the  initial  p>erformance  test 
required  by  §  63.7  and  §  63.343,  the 
owner  or  operator  of  a  tank  that  uses  an 
air  pollution  control  device  shall 
establish  the  range  of  the  pressure  drop 
across  the  air  poUution  control  device  as 
a  site-specific  operating  parameter 
according  to  the  procedures  in 
paragraphs  (a)(1)  through  (a)(3)  of  this 
section. 

(1)  Locate  a  velocity  traverse  port  in 
a  section  of  straight  duct  that  connects 
the  hooding  on  the  plating  tank  with  the 
control  device.  The  port  ^all  be  located 
as  close  to  the  plating  tank  as  possible, 
and  shall  be  placed  a  minimum  of  2 
duct  diameters  downstream  and  0.5 
diameter  upstream  of  any  flow 
disturbance  such  as  a  bend,  expansion, 
or  contraction  (see  Method  1,  40  CFR 
part  60,  appendix  A).  If  2.5  diameters  of 
straight  duct  work  does  not  exist,  locate 
the  port  0.8  of  the  duct  diameter 
downstream  and  0.2  of  the  duct 
diameter  upstream  from  any  flow 
disturbance.  If  the  control  device  serves 
multiple  tanks,  locate  a  port  on  the 
straight  duct  work  of  each  tank. 

(2)  A  12-point  velocity  traverse  of  the 
duct  leading  from  each  tank  shaU  be 
conducted  along  a  single  axis  according 
to  Method  2  (40  CFR  part  60,  appendix 
A)  using  an  S-type  pitot  tube; 
measurement  of  the  barometric  pressure 
and  duct  temperature  at  each  traverse 
point  is  not  required,  but  is  suggested. 
Mark  the  S-type  pitot  tube  as  specified 
in  Method  1  (40  CFR  part  60,  appendix 
A)  with  12  points.  Measure  the  Ap 
values  for  the  velocity  points  and 
record.  Stack  temperature  should  be  70" 
F  plus  or  minus  5°  F  at  the  time  that  the 
measurements  are  made.  Determine  the 
square  root  values  of  the  individual 
velocity  points  and  average.  The  point 
with  the  square  root  value  that  comes 
closest  to  the  average  square  root  value 
is  the  point  of  average  velocity.  The 
range  of  Ap  values  measured  for  this 
point  during  the  performance  test  will 
be  used  as  the  reference  for  future 
monitoring. 

(3)  If  one  control  device  serves  several 
plating  tanks,  a  reference  range  for  the 
Ap  must  be  established  during  the 
performance  test  for  the  duct  work  from 
each  tank.  If  flow,  through  the  ducts  of 
one  or  more  tanks  is  shut  off  during 
certain  process  operations,  a  separate 
reference  range  for  the  Ap  must  be 
established  for  those  ducts  that  are  left 
operating.  Reference  Ap  values  must  be 


estabUshed  during  the  performance  test 
for  all  combinations  of  tank  operation 
and  duct  flows  that  can  occur. 

(b)  The  owner  or  operator  of  a  tank 
with  a  conventional  packed-bed 
scrubber  shall  adhere  to.  at  a  minimum, 
the  following  maintenance  practices  in 
accordance  with  the  operation  and 
maintenance  plan  required  by 

§  63.342(e): 

(1)  At  least  once  each  month,  visually 
inspect  the  device  to  ensure  there  is 
proper  drainage,  no  chromic  acid 
buildup  on  the  packed  bed.  and  no 
evidence  of  chemical  attack  on  the 
structural  integrity  of  the  device: 

(2)  At  least  once  each  day,  visually 
inspect  the  back  porUon  of  the  chevron- 
blade  mist  eUminator  to  ensure  it  is  dry 
and  there  is  no  breakthrough  of  chromic 
acid  mist; 

(3)  When  makeup  addiUons  occur, 
ensure  that  aU  makeup  water  is  fresh 
and  suppUed  to  the  unit  at  the  top  of  the 
packed  bed; 

(4)  At  least  once  each  day,  determine 
the  gas  velocity  prior  to  the  control 
device.  The  gas  velocity  shall  be 
determined  at  the  point  of  average 
velocity  identified  during  the 
performance  test  in  accordance  with 
paragraph  (a)  of  this  section. 
Periodically  determine  that  both 
openings  of  the  pitot  tube  are  clear; 
clean  chromic  acid  residue  from  the 
pitot,  when  necessary. 

(5)  At  least  once  each  day.  determine 
the  concentration  of  chromic  acid  in  the 
scrubber  water  by  using  a  hydrometer; 
and 

(6)  At  least  once  each  day.  determine 
the  pressure  drop  across  the  packed 
bed(s).  If  the  pressure  drop  exceeds  the 
value  estabUshed  in  accordance  with 
paragraph  (a)  of  this  section,  this  is  to 
be  documented  and  operation  and 
maintenance  procedures  are  to  be 
reviewed.  Any  corrective  action  that  is 
taken  must  also  be  documented. 

(c)  The  owner  or  operator  of  a  tank 
with  a  composite  mesh-pad  system  shall 
adhere  to,  at  a  minimum,  the  following 
maintenance  practices  in  accordance 
with  the  operation  and  maintenance 
plan  required  by  §  63.342(d): 

(1)  At  least  once  each  month,  visually 
inspect  the  device  to  ensure  there  is 
proper  drainage,  no  chromic  acid 
buildup  on  the  packed  bed,  and  no 
evidence  of  chemical  attack  on  the 
structural  integrity  of  the  device; 

(2)  At  least  once  each  day.  visually 
inspect  the  back  portion  of  the  mesh 
pad  closest  to  the  fan  to  ensure  there  is 
no  breakthrough  of  chromic  acid  mist: 

(3)  When  makeup  additions  occur, 
ensure  that  aU  makeup  water  is  fresh 
and  suppUed  to  the  unit  at  the  top  of  the 
packedfbed; 
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(4)  At  least  once  each  day,  shut  the 
fan  and  the  plating  tank  off  and  wash 
down  the  composite  mesh  pads  for  at 
least  10  minutes: 

(5)  At  least  once  each  day,  determine 
the  gas  velocity  prior  to  the  control 
devices  in  accordance  with  the 
requirements  of  paragraph  (b)(4)  of  this 
section. 

(6)  If  a  packed-bed  scrubber  is  used  in 
conjunction  with  the  composite  mesh- 
pad  system,  at  least  once  each  day. 
determine  the  concentration  of  chromic 
acid  in  the  scrubber  water  by  using  a 
hydrometer;  and 

(7)  At  least  once  each  day,  determine 
the  pressure  drop  across  the  device.  If 
the  pressure  drop  exceeds  the  value 
estaolished  in  accordance  with 
paragraph  (a)  of  this  section,  the 
exceedance  shall  be  documented  and 
the  operation  and  maintenance 
procedures  shall  be  reviewed.  Any 
corrective  action  that  is  taken  must  also 
be  documented. 

(d)  Each  owner  or  operator  of  a  tank 
that  uses  a  wetting  agent  or  a 
combination  wetting  agent  and  foam 
bl^et  shall  monitor  tixe  bath  to 
fhaintain  the  surface  tension  values 
estabhshed  in  §  63.342(b)(2),  (c).  and 
(d)(2).  The  surface  tension  shall  be 
measiued  every  4  hours  during 
operation  of  the  tank  with  a 
stalagmometer  or  a  tensiometer  as 
specified  in  Method  306B,  appendix  A 
of  this  part. 

(e)  Each  owner  or  operator  of  a  tank 
that  uses  a  foam  blanket  to  comply  with 
the  requirements  of  §  63.342(a).  (b)(1),  or 
(d)(1)  shall  maintain  a  foam  thickness 
greater  than  or  equal  to  the  level 
established  during  the  performance  test 
or  2.54  cm  (1  inch)  (whichever  is 
greater)  at  all  times.  The  foam  thickness 
shall  be  measured  once  each  hour. 

I63J46    Recordkeeping  r«quir«m«ntt. 

(a)  The  owner  or  operator  of  each 
electroplating  tank  that  uses  an  add-on 
air  pollution  control  device  to  meet  the 
emission  limit  shall  maintain  records  of 
daily  and  monthly  inspections,  daily  gas 
velocity  readings,  daily  scrubber  water 
chromixim  concentrations  (if 
applicable),  daily  washdowns,  daily 
pressure  drop  readings,  and  any 
emission  tests  at  the  facility  for  a 
minimum  of  5  years. 

(1)  Each  inspection  record  shall 
identify  the  device  inspected  and 
include  the  following:  The  date  and 
.  approximate  time  of  inspection,  a  brief 
description  of  the  working  condition  of 
the  device  during  the  inspection,  the  gas 
velocity,  the  scrubber  water  chromium 
concentration  (if  appUcable),  the 
pressure  drop,  ana  any  actions  taken  to 


coirect  deficiencies  found  during  the 
inspection. 

(2)  Each  record  of  washdown  shall 
identify  the  device  and  include  the  date, 
approximate  time,  and  duration  of  the 
washdown. 

(b)  The  owner  or  operator  of  each 
electroplating  tank  that  uses  a  chromic 
add  solution  and  that  uses  a  fume 
suppressant  to  comply  with  the 
standard  shall  maintain  the  following 
records  at  the  fadlitv  for  at  least  5  years: 

(1)  llie  amount  of  fume  suppressants 
purchased  (invoices). 

(2)  Measurements  of  the  siirfece 
tension  of  the  bath. 

(3)  The  frequency  of  maintenance 
additions. 

(4)  The  amount  of  material  added 
during  each  maintenance  addition. 

(5)  If  foam  blankets  are  used, 
measurements  of  foam  blanket 
thickness. 

(6)  Any  emission  tests  to  assure 
compliance  with  the  standard. 

(c)  Each  record  of  a  foam  blanket 
thickness  measurement  shall  identify 
the  electroplating  tank  and  include  the 
date,  approximate  time,  measured 
thickness,  and  whether  any  additions 
were  made  to  the  bath.  If  an  addition 
was  made,  the  amoimt  of  material  added 
would  also  be  recorded. 

(d)  Each  record  of  a  surface  tension 
measurement  shall  identify  the 
electroplating  tank  and  include  the  date, 
approximate  time,  measured  surface 
tension,  and  whether  any  additions 
were  made  to  the  bath. 

(e)  The  owner  or  operator  of  each 
electroplating  tank  that  uses  a  trivalent 
chromium  solution  shall  maintain  the 
following  records  at  the  fadUty  for  at 
least  5  years: 

(1)  Measurements  of  the  surface 
tension  of  the  bath; 

(2)  The  amount  of  bath  additive 
containing  wetting  agents  purchased 
(invoices);  and 

(3)  Any  emission  tests  to  assure 
compliance  with  the  standard. 

(f)  The  owner  or  operator  of  each 
electroplating  tank  that  uses  a  chromic 
add  solution  and  that  operates  an  air 
pollution  control  device  is  not  required 
to  maintain  the  records  required  by 
paragraph  (a)  of  this  section  if  the  owner 
or  operator  is  complying  with 

§  63.342(b)(2),  (c)(2),  or  (d)(2).  If  the 
owner  or  operator  is  complying  with 
S  63.342(b)(2).  (c)(2).  or  (d)(2).  the 
recordkeeping  requirements  of 
paragraphs  (b),  (c),  and  (d)  of  this 
section  apply. 

163.347    Reporting  iwqulrwiwnts. 

(a)  The  owner  or  operator  of  each 
affeded  source  subjed  to  these 
standards  shall  fulfill  all  reporting 


requirements  outlined  in  the  General 
Provisions  to  40  CFR  part  63,  subpart  A, 
§§63.7  through  63.10.  These  reports 
shall  be  made  to  the  Administrator  or 
delegated  State  authority. 

(b)  The  owner  or  operator  of  each 
existing  hard  chromium  electroplating 
tank  shall  include  the  maximum 
cumulative  potential  rectifier  capacity 
of  the  fadlity  in  which  the  tank  is 
located  in  the  initial  notification  report 
required  by  §  63.9(h). 

(c)  The  owner  or  operator  of  each 
affeded  source  subject  to  these 
standards  shall  indude  the  monitored 
operating  parameter  value  reading 
required  by  §  63.343  in  the  quarterly 
excess  emissions  and  continuous 
monitoring  system  performance  report 
and  summary  report  required  by 

§  63.10(e).  In  the  case  of  exceedances, 
the  report  must  also  contain  a 
description  and  timing  of  the  steps 
taken  to  address  the  cause  of  the 
exceedance. 

3.  By  adding  methods  306,  306A,  and 
306B  in  numerical  order  to  read  as 
follows. 

Appendix  A  to  Part  63— Test  Methods 


Method  306 — Determination  of  Chromium 
Emissions  From  Decorative  and  Hard 
Chromium  Electroplating  and  Anodizing 
Operations 

1 .  Applicability  and  Principle 

1.1  Applicability.  This  method  applies  to 
the  determination  of  chromium  (Cr)  in 
emissions  from  decorative  and  hard  chrome 
electroplating  faciUties  and  anodizing 
operations, 

1.2  Principle.  Emissions  are  collected 
from  the  source  by  using  a  Method  5 
sampling  train  (40  CFR  part  60.  Appendix  A), 
with  the  filter  omitted  and  a  glass  nozzle  and 
probe  liner.  The  chromium  emissions  are 
collected  in  an  alkaline  solution:  0.1  N 
sodium  hydroxide  (NaOH)  or  0.1  N  sodium 
bicarbonate  (NaHCOs).  The  collected  samples 
remain  in  the  alkaline  solution  until  analysis. 
The  chromium  sample  is  analyzed  using 
inductively  coupled  plasma  enussion 
spectrometry  (ICP)  at  267.72  nm. 
Alternatively,  if  improved  detection  limits 
are  required,  a  portion  of  the  alkaline 
impinger  solution  is  digested  with  nitric  acid 
and  analyzed  by  graphite  furnace  atomic 
absorption  spectroscopy  (GFAAS)  at  357.9 
nm. 

2.  Range,  Sensitivity,  Precision,  and  ■  • 
Interferences 

2.1  Range.  A  linear  response  curve  for 
ICP  can  be  obtained  in  the  range  10  ^g  Cr/ 
liter  to  at  least  500  ng  Cr/liter.  A  linear 
response  curve  for  GFAAS  can  be  obtained 
in  the  range  5  ^g  Cr/liter  to  150  ^g  Cr/liter. 
The  upper  limit  of  both  techniques  can  1)6 
extended  by  appropriate  dilution. 

2.2  Sensitivity.  Minimum  detection  limits 
of  7  )ig  Cr/liter  for  ICP  and  1  »ig  Cr/liter  for 
GFAAS  have  l>een  observed. 
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2.3  Precision.  To  be  determined. 

2.4  GFAAS  Interferences.  Low 
concentratioas  of  calcium  and/or  phosphate 
may  cause  interferences;  at  concentrations 
above  200  ^g/L,  caldum's  efiect  is  constant 
and  eliminates  the«fiiect  of  phosphate. 
Caldum  nitrate  is  therefore  added  to  ensure 
a  known  constant  effect  Other  matrix 
modifiers  recommended  by  the  instrument 
manufacturer  may  also  be  suitable.  Nitrogen 
should  not  b«  used  as  the  purge  gas  due  to 
cyanide  t>and  interference.  Back^und 
correction  may  be  required  because  of 
possible  significant  levels  of  nonspecific 
absorption  and  scattering  at  the  357.9  am 
analytical  wavelength.  Zeeman  or  Smith- 
Hieftje  background  correction  is 
recommended  to  correct  for  interferences  due 
to  high  levels  of  dissolved  solids  in  the 
alkaline  Impinger  solutions. 

2.5  ICP  Interferences. 

2.5.1  Spectral  Interferences.  Spectral 
interferences  are  caused  l)y:  (1)  Overlap  of  a 
spectral  line  from  another  element;  (2) 
unresolved  overtap  of  molecular  baad 
spectra;  (3)  background  contribution  from 
continuous  or  recombination  phenomena; 
and  (4)  stray  light  from  the  line  emission  of 
high-concentration  elements.  Spectral 
overlap  may  be  compensated  for  by  computer 
correcting  the  raw  data  after  monitoring  and 
measuring  the  interfering  element.  At  the 
267.72  nm  Cr  analytical  wavelength,  iron, 
manganese  and  uranium  are  potential 
interfering  elements.  Background  and  stray 
light  interferences  can  usually  be 
compensated  for  by  a  background  correction 
adjacent  to  the  analytical  line.  Unresolved 
overlap  requires  the  selection  of  an 
alternative  chromium  wavelength.  Consult 
the  instrument  manufacturer's  operation 
manual  for  interference  correction 
procedures. 

2.5.2  Physical  Interferences.  High  levels 
of  dissolved  solids  in  the  samples  may  cause 
significant  inaccuracies  due  to  salt  buildup  at 
the  nebulizer  and  torch  tips.  This  problem 
can  be  controlled  by  diluting  the  sample  or 
providing  for  extended  rinse  times  between 
sample  analyses.  Standards  are  prepared  in 
the  same  matrix  as  the  samples  (i.e..  0.1  N 
NaOH). 

2.5.3  Chemical  Interferences.  These 
include  molecular  compound  formation, 
ionization  effects  and  solute  vaporization 
effects,  and  are  usually  not  significant  in  ICP. 
especially  if  the  standards  and  samples  are 
matrix  matched. 

3.  Apparatus 

3.1  Sampling  Train.  Same  as  Method  5, 
Section  2.1,  but  omit  filter,  and  use  quartz  or 
glass  for  probe  and  liner  in  place  of  stainless 
steel.  Use  01  N  NaOH  or  0.1  N  NaHCOj  in 
the  impingers  in  place  of  water. 

3.2  Sample  Recovery.  Same  as  Method  5. 
Section  2.2.  but  use  0.1  N  NaOH  or  0.1  N 
NaHCOs  in  place  of  acetone.  Rinse  probe 
nozzle,  probe  liner,  impingers  and 
connecting  glassware  into  a  single  sample 
container. 

3.3  Analysis.  For  analysis,  the  following 
equipment  is  needed. 

3.3.1    General. 

3.3.1.1  Phillips  Beakers. 

3.3.1.2  Hot  Plate. 


3.3.1.3  Volumetric  Flasks.  Class  A 100  ml 
and  other  appropriate  volumes. 

3.3.1.4  Assorted  PipeUes. 

3.3.2  Analysis  by  GFAAS. 

3.3.2.1  Chromium  Hollow  Cathode  Lamp 
or  Electrodeless  Discharge  Lamp. 

3.3.2.2  Graphite  Furnace  Atomic 
Absorption  Spectrophotometer.- 

3.3.3  Analysis  by  ICP. 

3.3.3.1  ICP  Spectrometer.  Computer- 
controlled  emission  spectrometer  with 
background  correction  and  radio  frequency 
generator. 

3.3.3.2  Argon  Gas  Supply.  Welding  grade 
or  better. 

4.  Reagents 

Unless  otherwise  indicated,  all  reagents 
shall  conform  to  the  specifications 
established  by  the  Conunittee  on  Analytical 
Reagents  of  the  American  Chemical  Society 
(ACS  reagent  grade).  Where  such 
specifications  are  not  available,  use  the  best 
available  grade. 

4.1  Sampling. 

4.1.1  Water.  Deionized,  distilled,  that 
conforms  to  ASTM  Type  11  water  for  analysis. 

4.1.2  Sodium  Hydroxide  (NaOH) 
Absorbing  Reagent.  0.1  N  or  Sodium 
Bicarbonate  (NaHCOs)  Alworbing  Reagent. 
0.1  N.  Dissolve  4.0  gm  of  sodium  hydroxide 
in  1  L  of  water,  or  dissolve  8.5  gm  of  sodium 
bicarlranate  in  1  L  of  water. 

4.2  Sample  Recovery. 

4.2.1    0.1  N  NaOH  or  0.1  N  NaHCOs.  See 
Section  4.1.2.  Use  the  same  reagent  for 
recovery  that  was  used  in  the  impingers. 

4.3  Sample  Preparation  and  Analysis. 

4.3.1  Concentrated  Nitric  Add  (HNO3). 
Trace  metals  or  Iwtter  grade  HNO3  most  be 
used  for  reagent  preparation;  ACS  reagent 
grade  HNO3  is  acceptable  for  cleaning 
glassware. 

4.3.2  Matrix  Modifier.  See  instrument 
manufacturer's  manual  for  suggested  matrix 
modifier. 

4.3.3  Total  Chromium  Standard  Stock 
Solution  (1000  mg/L).  Procure  a  certified 
aqueous  standard  or  dissolve  2.829  g  of 
potassium  dichromate  (KiCriO?)  in  water  and 
dilute  to  1  L. 

4.3.4  Total  Chromium  Standards  for 
GFAAS.  Chromium  solutions  for  GFAAS 
calibration  shall  be  prepared  to  contain  1.0% 
(v/v)  HN03.  The  zero  standard  shall  be  1.0% 
(v/v)  HNOj. 

4.3.5  Calibration  Standards.  Prepare  by 
diluting  the  chromitim  stock  solution  (6.2.5) 
in  0.1  N  NaOH  at  the  following  suggested 
levels:  2  ml  of  the  stock  solution  in  1000  ml, 
250  ml,  and  50  ml  to  provide  2, 8  and  40  ^g 
Cr*«/ml,  respectively. 

4.3.6  Calcium  Nitrate  Ca(N03)j  Solution 
(10  ^g  Ca/ml).  Prepare  the  solution  by 
weighing  36  mg  of  Ca(N03)2  into  a  1-liter 
volumetric  flask.  Dilute  with  water  to  1  liter. 

5.  Procedure 

5.1    Sampling.  Same  as  Method  5.  Section 
4.1,  except  omit  the  filter  and  filter  holder 
from  the  sampling  train.  Use  glass  nozzle  and 
probe  liner.  Clean  all  glassware  in  hot  soapy 
water  designed  for  laboratory  cleaning  of 
glassware.  Follow  the  cleaning  with  a 
deionized  water  rinse.  Place  100  ml  of  0.1  N 
NaOH  or  0.1  NaHGOi  in  each  of  the  first  two 
impingers. 


5;2    Sample  Recovery.  Follow  the  basic 
procedures  of  Method  5,  Section  4.2,  with  the 
exceptions  noted^low;  a  filtar  is  not 
recovered  from  this  train. 

5.2.1  Container  No.  1.  Measure  the 
volume  of  the  liquid  in  the  first,  second,  and 
third  impingers  and  quantitaUvely  transfer 
into  a  labelled  sample  container.  Use  200  ml 
of  0.1  N  NaOH  or  0.1  N  NaHCOs  to  rinse  the 
nozzle,  probe  liner,  three  impingers,  and 
connecting  glassware;  add  this  wash  to  the 
same  container. 

5.2.2  Container  No.  2  (Reagent  Blank). 
Place  400  ml  of  0. 1  N  NaOH  or  0.1  N  NaHCOj 
in  a  labeled  sample  container. 

5.2.3  Sample  Preservation.  Refrigerate 
samples  upon  receipt.  (Containers  Nos.  1  and 
2). 

5.3    l>ample  Preparation  and  Analysis,  ror 
GFAAS  measurement,  an  acid  digestion  of 
the  alkaline  impinger  solution  is  required. 
Two  types  of  blanks  are  required  for  the 
analysis.  The  calibration  blank  is  used  in 
establishing  the  analytical  curve,  and  the 
reagent  blank  is  used  to  correct  for  possible 
contamination  resulting  from  the  sample 
processing.  The  0.1  N  NaOH  solution  or  the 
0.1  N  NaHCOa  from  4.1.2  is  used  as  the 
calibration  blank.  The  reagent  blank  must 
contain  all  the  reagents  and  be  in  the  same 
volume  as  used  in  the  processing  of  the 
samples.  The  reagent  blank  must  be  carried 
through  the  complete  procedure  and  contain 
the  same  acid  concentration  in  the  final 
solution  as  the  sample  solutions  analyzed. 

5.3.1  Acid  Digestion  for  GFAAS.  In  a 
beaker,  add  10  ml  of  concentrated  nitric  acid 
to  the  sample  aliquot  of  300  ml  taken  for 
analysis.  Cover  the  beaker  with  a  watch  glass. 
Place  the  beaker  on  a  hot  plate  and  reflux  the 
sample  down  to  near  dryness.  Add  another 

5  ml  of  concentrated  HNO3  to  complete  the 
digestion.  Carefully  reflux  the  sample  volume 
down  to  near  dryness.  Wash  down  the  beaker 
walls  and  watch  glass  with  distilled  water. 
Adjust  the  final  volume  to  50  ml  or  a 
predetermined  volume  based  on  the  expected 
Cr  concentration.  The  final  concentration  of 
HNO3  in  the  solution  should  be  1%  (v/v). 
Transfer  the  digested  sample  to  a  50  ml 
volumetric  flask.  Add  0.5  ml  of  concentrated 
HNO3. 1  ml  of  the  10  ^g/ml  of  CatNOj):. 
Dilute  to  50  ml  with  water. 

5.3.2  Sample  Analysis  by  GFAAS.  The 
357.9-nm  wavelength  line  shall  be  used. 
Follow  the  manufacturer's  operating 
instructions  for  all  other  spectrophotometer 
parameters. 

5.3.2.1  Furnace  parameters  suggested  by 
the  manufactiirer  should  be  employed  as 
guidelines.  Since  temperature-sensing 
mechanisms  and  temperature  controllers  can 
vary  between  instruments  and/or  with  time, 
the  validity  of  the  furnace  parameters  must 
be  periodically  confirmed  by  systematically 
altering  the  furnace  parameters  while 
analyzing  a  standard.  In  this  manner,  losses 
of  analyte  due  to  higher-than-necessary 
temperature  settings  or  losses  in  sansitivity 
due  to  less  than  optimum  settings  can  be 
minimized.  Similar  verification  of  furnace 
parameters  may  be  required  for  complex 
sample  matrices. 

5.3.2.2  Inject  a  measured  aliquot  of 
digested  sample  into  the  furnace  and 
atomize.  If  the  concentration  found  exceeds 
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the  calibration  range,  the  sample  should  be 
diluted  with  the  same  acid  matrix  and 
reanalyzed.  Consult  the  operator's  manual  for 
suggested  injection  volumes.  The  use  of 
multiple  injections  can  improve  accuracy 
and  help  detect  furnace  pipetting  errors. 

5.3.2.3  Subtract  a  sample  blank  reading 
from  a  sample  reading  to  obtain  a  net 
reading.  (Note  that  the  sample  blank  is  the 
"reagent  blank.")  Employ  a  minimum  of  one 
matrix-matched  sample  blank  per  sample 
batch  to  determine  if  contamination  or  any 
memory  effects  are  occurring. 

5.3.2.4  Calculate  the  chromium 
concentrations  (1)  by  the  method  of  standard 
additions  (see  operator's  manual)  or  (2)  from 
the  calibration  curve,  or  (3)  directly  from  the 
instrument's  concentration  readout.  All 
dilution  or  concentration  factors  must  be 
taken  into  account 

5.3.2.5  Dilute  samples  with  reagent  blank 
solution  if  they  are  more  concentrated  than 
the  highest  standard.  Note  that  the  equation 
in  section  B.l  contains  a  dilution  factor  to 
account  for  any  dilution. 

5.3.3    Sample  Analysis  by  ICP.  The  ICP 
measurement  is  performed  directly  on  the 
alkaline  impinger  reagent;  acid  digestion  is 
not  necessary  provided  the  samples  and 
standards  are  matrix  matched.  However,  ICP 
may  only  be  used  when  the  solution 
analyzed  has  a  Cr  concentration  greater  than 
50  ng/1  (0.05  ^g/ml). 

5.3.3.1  Set  up  the  instrument  with  proper 
o])erating  parameters  including  wavelength, 
background  correction  settings  (if  necessary), 
interfering  element  correction  settings  (if 
necessary).  The  instrument  must  be  allowed 
to  become  thermally  stable  before  beginning 
performance  of  measurements  (usually 
requiring  at  least  30  min  of  operation  prior 
to  calibration).  Ehuing  this  warmup  period, 
the  optical  calibration  and  torch  position 
optimization  may  be  performed  (consult  the 
operator's  manual). 

5.3.3.2  Before  beginning  the  sample  run, 
analyze  the  highest  calibration  standard  as  if 
it  were  a  sample.  Concentration  values 
obtained  should  not  deviate  from  the  actual 
values  by  more  than  5%  (or  the  established 
control  limits,  whichever  is  lower).  If  they 
do,  follow  the  recommendations  of  the 
instrument  manufacturer  to  correct  for  this 
condition. 

5.3.3.3  Flush  the  system  with  the 
calibration  blank  solution  for  at  least  1  min 
before  the  analysis  of  each  sample.  Analyze 
the  calibration  standard  blank  after  each  10 
samples.  Use  the  average  intensity  of 
multiple  exposures  for  both  standardization 
and  sample  analysis  to  reduce  random  error. 

5.3.3.4  Dilute  and  reanalyze  samples  that 
are  more  concentrated  than  the  linear 
calibration  limit  or  use  an  alternate,  less 
sensitive  Cr  wavelength  for  which  quality 
control  data  are  already  established. 

5.3.3.5  If  dilutions  were  performed,  the 
appropriate  factors  must  be  applied  to 
sample  values.  All  results  should  be  reported 
in  |ig/ml  with  up  to  three  significant  figures. 

6.  Calibration 

6.1  Sampling  Train  Calibration.  Perform 
all  of  the  calibrations  described  in  Method  5, 
Section  5. 

6.2  GFAAS  Calibration.  Either.  (1)  Run  a 
series  of  chromium  standards  and  a 


calibration  blank  and  construct  a  calibration 
curve  by  plotting  the  concentrations  of  the 
standards  against  the  absorl>encies;  or  (2) 
using  the  method  of  standard  additions,  plot 
added  concentration  versxis  absorbance.  For 
instruments  that  read  directly  in 
concentration,  set  the  curve  corrector  to  read 
out  the  proper  concentration,  if  applicable. 
This  is  customarily  performed  automatically 
with  most  instrument  computer  based  data 
systems.  Calibration  standards  for  total 
chromium  should  start  with  1%  v/v  HNO3 
with  no  chromium  for  the  zero  standard  and 
appropriate  increases  in  total  chromium 
concentration  in  other  calibration  standards. 
Prepare  at  least  three  (3)  standards  (not 
including  the  zero).  The  standards  should  bo 
diluted  with  0.1  N  NaOH  and  carried  through 
the  sample  preparation  procedure  to  ensure 
that  matrix  matching  is  accomplished  and  to 
avoid  the  need  for  the  method  of  standard 
additions.  Calibration  standards  should  bo 
prepared  fresh  daily. 

6.3    ICP  Calibration.  Calibrate  the 
instrument  according  to  the  Instrument 
mi.nufactiu«r'8  recommended  procedures, 
using  a  calibration  blank  and  three  (3) 
standards  for  the  initial  calibration.  Be  sure 
that  samples  and  standard  calibration 
matrices  are  matrix  matched.  Flush  the 
system  with  the  calibration  blank  between 
each  standard.  (Use  the  average  intensity  of 
multiple  exposures  for  both  standardization 
and  sample  analysis  to  reduce  random  error.) 

7.  Quality  Control 

7.1.1  GFAAS  Quality  Control.  Run  a 
check  standard  after  approximately  every  10 
sample  injections.  These  standards  are  run, 
in  part,  to  monitor  the  life  and  performance 
of  the  graphite  tube.  Lack  of  reproducibility 
or  a  significant  change  in  the  signal  for  the 
check  standard  indicates  that  the  graphite 
tube  should  be  replaced. 

7.1.2  Duplicate  Samples.  Run  one 
duplicate  sample  for  every  20  samples,  (or 
one  per  source  test,  whichever  is  more 
frequent)  providing  there  is  enough  san^le 
for  duplicate  analysis.  Duplicate  samples  are 
brought  through  the  whole  sample 
preparation  separately. 

7.1.3  Matrix  Spiking.  Spiked  samples 
shall  be  prepared  and  analyzed  daily  to 
ensure  that  correct  procedures  are  being 
followed  and  that  all  equipment  is  operating 
properly.  Spiked  sample  recovery  analyses 
should  Indicate  a  recovery  for  the  Cr  spike 
of  between  75  and  125%.  Spikes  are  added 
prior  to  any  sample  preparation.  Cr  levels  in 
the  spiked  sample  should  provide  final 
solution  concentrations  that  fall  within  the 
linear  portion  of  the  calibration  curve. 

7.1.4  Method  of  Standard  Additions. 
Whenever  sample  matrix  problems  are 
suspected  and  standard/ sample  matrix 
matching  is  not  possible  or  whenever  a  new 
sample  matrix  is  being  analyzed,  the  method 
of  standard  additions  shall  be  used  for  the 
analysis  of  all  extracts.  Method  12  specifies 

a  performance  test  to  determine  if  the  method 
of  standard  additions  is  necessary. 

7.1.5  Quality  Control  Check  Sample.  The 
concentration  of  all  calibration  standards 
should  be  verified  against  a  quality  control 
check  sample  obtained  from  an  outside 
source.  This  is  done  by  analyzing  the  check 


sample  immediately  following  calibration. 
The  result  should  be  within  10%  of  the 
expected  value  before  sample  analysis 
begins. 
7.2    ICP  Quality  Control. 

7.2.1  Interference  Check.  Prepare  an 
interference  check  solution  to  contain  known 
concentrations  of  interfering  elements  that 
will  provide  an  adequate  test  of  the 
correction  factors  in  the  event  of  potential 
spectral  interferences.  Two  {xttential 
interferences,  iron  and  manganese,  may  be 
prepared  as  1000  ng/ml  and  200  ng/ml 
solutions,  respectively.  The  solutions  should 
be  prepared  in  dilute  HNO3  (1-5%). 
Particular  care  must  be  taken  to  ensure  that 
the  solutions  and/or  salts  used  to  prepare  the 
solutions  are  of  ICP  grade  purity  (i.e.,  that  no 
measurable  Cr  contamination  exists  in  the 
salts/solutions).  Commercially  prepared 
interfering  element  check  standards  are 
available.  Verify  the  interelement  correction 
fectors  every  3  months  by  analyzing  the 
interference  check  solution.  The  correction 
fectors  are  calculated  according  to  the 
instrument  manufacturer's  directions.  If 
interelement  correction  factors  are  used 
properly,  no  false  Cr  should  be  detected. 

7.2.2  Quality  Control  Check  Sample. 
Prepare  in  the  same  alkaline  matrix  as  the 
calibration  standards:  it  should  be  at  least 
100  times  the  instrumental  detection  limit. 
This  sample  should  be  prepared  from  a 
different  source/supplier  (than  the 
calibration  standards)  and  is  used  to  verify 
the  accuracy  of  the  calibration  curve.  Prior  to 
sample  analysis,  analyze  one  check  standard 
prepared  from  a  Cr  stock  solution  source 
other  than  that  used  for  preparation  of  the 
calibration  ciuve  standards  (see  7.2.10).  The 
check  standard  concentration  should  be  at 
least  100  times  the  minimum  detection  limit. 

7.2.3  Laboratory  Blank.  Analyze  a 
minimum  of  one  laboratory  blank  per  sample 
batch  to  determine  if  contamination  or  any 
memory  effects  are  occurring. 

7.2.4  Duphcates.  Analyze  one  duplicate 
sample  for  every  20  samples.  A  duplicate 
sample  is  a  sample  brought  through  the 
whole  sample  preparation  and  analytical 
process. 

8.  Emission  Calculations 

Carry  out  the  calculations,  retaining 
one  extra  decimal  fig\u«  beyond  that  of 
the  acquired  data.  Round  off  figures 
after  final  caloilations. 

8.1  Total  Cr  in  Sample.  Calculate  M,  the 
total  ^g  Cr  in  each  sample,  as  follows: 

M  =  Vny  •  C  •  F  •  D  Eq.  306-1 

where: 

Vwi  *  Volume  of  impinger  reagent  plus 

rinses,  ml. 
C  =  Concentration  of  Cr  in  sample,  ^g  Cr/ml 

(direct  instnmient  readout). 
F  ■  Dilution  factor. 

»  Volume  of  aliquot  after  dilution  (ml) 
Volume  of  aliquot  before  dilution  (ml) 
D  3  Digestion  factor, 
s  Volume  of  sample  aliquot  after  digestion 

(ml) 
Volimie  of  sample  aliquot  submitted  to 

digestion  (ml) 

8. 2  Average  Dry  Gas  Meter  Temperoture 
aad  Average  Orifice  Press\ire  Drop.  Same  as 
Method  5,  Section  6.2. 


I 
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8.3    Dry  Gas  Volume,  Volume  of  Water 
Vapor,  Moisture  Content.  Same  as  Method  5, 
Sections  6.3, 6.4,  and  6.5,  respectively. 

8  4    Cr  Emission  Concentration.  Calculate 
C  (mg/dscm).  the  Cr  concentration  in  the 
stack  gas,  dry  basis,  corrected  to  standard 
conditions,  as  follows: 
C  =  (10-3mg/jig)IMA'„«.„„l      Eq.  306-2 

8.5    Isokinetic  Variation,  Acceptable 
Results.  Same  as  Method  5.  Sections  6.11  and 
6.12,  respectively. 
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Method  306  A — Determination  of  Chromium 
Emissions  From  Decorative  and  Hard 
Chromium  Electroplating  and  Anodizing 
Operations 

1.  Applicability  and  Principle 

1.1  Applicability.  This  method  is  used  to 
determine  the  concentration  of  chromium 
emissions  from  chromium  electroplating  and 
anodizing  operations  that  use  a  chromic  acid 
bath.  The  method  is  less  expensive  and  less 
complex  to  conduct  than  Method  306. 
Correctly  applied,  the  precision  and  bias  of 
the  sample  results  will  be  comparable  to 
those  obtained  with  the  isokinetic  Method 
306.  This  method  is  applicable  under 
ambient  moisture,  air,  and  temperature 
conditions. 

1.2  Principle.  The  chromium  emissions 
are  removed  from  the  duct  at  a  constant 
sampling  rate  determined  by  a  critical  orifice 
and  collected  in  a  probe  and  impingers.  The 
sampling  time  at  the  sampling  traverse  points 
is  varied  according  to  the  stack  gas  velocity 
to  obtain  a  proportional  sample.  The 
concentration  is  determined  oy  the  same 
analytical  procedures  used  in  Method  306: 
inductively-coupled  plasma  emission 
spectrometry  (ICP)  or  graphite  furnace  atomic 
absorption  spectrometry  (GFAAS). 

2.  Range,  Sensitivity,  Precision,  and 
Interferences 

Same  as  Method  306.  Section  2. 

3.  Apparatus 

Note:  MenUon  of  trade  names  or  specific 
products  does  not  constitute  endorsement  by 
the  Environmental  Protection  Agency. 


3.1    Sampling  Train.  A  schematic  of  the 
sampling  train  is  shown  in  Figure  306 A-1. 
The  componeilts  of  the  train  are  available 
commercially,  but  some  fabrication  and 
assembly  are  required.  If  Method  306 
equipment  is  available,  the  sampling  train 
may  be  assembled  as  specified  in  Method  306 
and  the  sampling  rate  of  the  meter  box  set  at 
the  delta  H»  specified  for  the  calibrated 
orifice;  this  train  is  then  operated  as  specified 
in  this  method. 

3.1.1  Probe  Nozzle/Tubing  and  Sheath. 
Use  approximately  v«  in.  inner  diameter  (ID) 
glass  or  rigid  plastic  tubing  about  8  inches 
long  with  a  short  90  degree  bend  at  one  end 
to  form  the  nozzle.  Grind  a  slight  taper  on  the 
nozzle  end  before  making  the  bend.  Attach 
the  nozzle  to  flexible  tubing  of  sufficient 
length  to  collect  a  sample  from  the  stack.  Use 
a  straight  piece  of  larger  diameter  rigid  tubing 
(such  as  metal  conduit  or  plastic  water  pipe) 
to  form  a  sheath  that  begins  about  1  in.  from 
the  90'  bend  on  the  nozzle  and  encases  the 
flexible  tubing. 

3.1.2  S-Type  Pilot.  Same  as  Method  2. 
Section  3. 

3.1.3  Sample  Line.  Use  thick  wall  flexible 
plastic  tubing  (polyethylene,  polypropylene, 
polyvinylchloride)  about  V*  in.  to  Vg  in.  ID 

to  connect  the  train  components.  A 
combination  of  rigid  plastic  tubing  and  thin 
wall  flexible  tubing  may  be  used  as  long  as 
neither  tubing  collapses  when  leak-checking 
the  train.  Metal  tubing  cannot  be  used. 
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3.1.4  Impingers.  One  quart  capacity 
"Mason"  glass  canning  jars  with  vacuum  seal 
lids  are  used.  Three  impingers  are  required: 
the  first  is  for  collecting  reagent,  the  second 
is  empty  and  used  to  collect  any  reagent 
carried  over  from  the  first  impinger,  and  the 
third  contains  the  drying  agent.  Install  leak- 
tight  inlet  and  outlet  tubes  for  assembly  with 
train.  The  tubes  may  be  made  of 
aoproximately  V*  in.  ID  glass  or  rigid  plastic 
tubing.  For  the  inlet  tube  of  the  first 
impiu^er,  heat  the  glass  or  plastic  tubing  and 
draw  until  the  tubing  separates.  Cut  the  tip 
off  until  the  tip  orifice  is  Vax  in.  in  diameter. 
When  bbricating  the  first  impinger,  place  the 
tip  orifice  Via  In.  above  the  bottom  of  the  jar 
when  assembled.  For  the  second  impinger, 
the  inlet  tube  need  not  be  drawn  and  sized, 
but  the  tip  should  be  approximately  2  in. 
above  the  bottom  of  the  jar.  The  inlet  tube  of 
the  third  impinger  should  extend  to  about  Vz 
in.  above  the  bottom  of  the  jar.  Locate  the 
outlet  tube  end  of  all  impingers  about  ^h.  inch 
beneath  the  bottom  of  the  lid. 

3.1.5  Manometer.  It  is  inclined,  to  read 
water  column  to  Vioo  in.  for  the  first  inch  and 
Vio  inch  thereafter.  Range  0-6  in. 

3.1.6  Critical  Orifice.  The  critical  orifice 
is  a  small  restriction  in  the  sample  line  that 
is  located  upstream  of  the  vacuum  pump  and 
sets  the  sample  rate  at  about  0.75  cubic  foot 
per  minute.  An  orifice  meter  can  be  made  of 
Vs  in.  brass  tubing  approximately  1  in.  long 
sealed  inside  larger  diameter,  approximately 
3/6  in.,  brass  tubing  to  serve  as  a  critical 
orifice  giving  a  constant  sample  flow. 
Materials  other  than  brass  can  be  used  to 
construct  the  critical  orifice  as  long  as  the 
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flow  through  the  sampling  train  is 
approximately  0.75  cubic  foot  per  minute. 

3.1.7  Connecting  Hardware.  Standard 
pipe  and  fittings,  Vt  in.  or  Vh  in.,  are  used 

to  install  vacuum  pump  and  dry  gas  meter  in 
train. 

3.1.8  Pump  Oiler.  A  glass  oil  reservoir 
with  a  wick  mounted  at  pump  inlet 
lubricates  pump  vanes. 

3.1.9  Vacuum  Pump.  "Cast"  sliding  vane 
mechanical  pump  with  fiber  vanes  suitable  to 
deliver  a  minimum  of  26  in.  Hg  vacuimi  and 
2.0  cfm  are  used. 

3.1.10  Oil  Trap.  Empty  glass  oil  reservoir 
without  wick  is  mounted  at  pump  outlet  to 
prevent  oil  from  reaching  the  dry  gas  meter. 

3.1.11  Dry  Gas  Meter.  Residential  175 
cubic  feet  per  hour  (CFH)  capacity  dry  gas 
meter  with  thermometer  installed  monitors 
meter  temperature. 

3.2  Sample  Recovery. 

3.2.1    Wash  Bottles.  These  are  glass  or 
inert  plastic.  500  or  1000  ml,  with  spray  tube. 

3.2.3    Sample  Containers.  The  first  mason 
jar  impinger  of  the  sampling  train  serves  as 
the  sample  container.  A  new  lid  and  plastic 
wrap  are  substituted  for  the  impinger  inlet/ 
outlet  assembly. 

3.3  Analysis.  Same  as  Method  306, 
Section  3.3. 

4.  Reagents 

4.1  Sampling.  Same  as  Section  4.1, 
Method  306. 

4.2  Sample  Recovery.  Same  as  Section 
4.2,  Method  306. 

5.  Procedure 

5.1    Sampling. 


5.1.1.    Pretest  Preparation. 

5.1.1.1  Port  Location.  Locate  ports  as 
specified  in  Section  2  of  Method  1.  Use  a 
total  of  24  sampling  points  for  round  ducts 
and  24  or  25  points  for  rectangular  ducts. 
Mark  the  pilot  and  sampling  probe  with  thin 
strips  of  tape  to  permit  velocity  and  sample 
traversing.  For  ducts  less  than  12  inches  in 
diameter,  use  a  total  of  16  points. 

5.1.1.2  Velocity  Traverse.  Perform  a 
velocity  traverse  before  obtaining  samples. 
Figure  306A-2  may  be  used  to  record 
velocity  traverse  data.  If  testing  occurs  over 
several  days,  perform  the  traverse  at  the 
beginning  of  each  day.  At  the  end  of  the  test 
effort  each  day,  perform  a  final  traverse. 
Perform  traverses  as  specified  in  Section  3  of 
Method  2,  but  record  the  Ap  (velocity  head] 
values  only.  Check  the  stack  temperature 
before  and  after  recording  the  Ap  values  and 
use  the  average  of  the  two  temperatures  for 
the  stack  temperature.  Enter  the  Ap  values  for 
each  point.  Check  for  cyclonic  flow  during 
the  first  traverse  to  verify  that  it  does  not 
exist;  if  cyclonic  flow  does  exist,  make  sure 
that  the  absolute  average  angle  of 
misalignment  does  not  exceed  20  degrees.  If 
the  average  angle  of  misalignment  exceeds  20 
degrees  at  an  outlet  location,  install 
straightening  vanes  to  eliminate  the  cyclonic 
flow.  If  it  is  necessary  to  test  an  inlet  location 
where  cyclonic  flow  exists,  it  may  not  be 
possible  to  install  straightening  vanes.  In  this 
case,  a  variation  of  the  alignment  method 
must  be  used.  This  must  be  approved  by  the 
Administrator. 
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Figure  306A-2.  Velocity  Traverse  and  Point  Sample  Time 

Calculation  Sheet 
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5.1.1.3    Point  Sampling  Times.  Since  the 
sampling  rate  of  the  train  is  held  constant  by 
the  critical  orifice,  it  is  necessary  to  calculate 
specific  sampling  times  for  each  point  in 
order  to  obtain  a  proportional  sample.  If  all 
sampling  can  be  completed  in  a  single  day, 


it  is  necessary  to  calculate  the  point  sampling 
♦'raes  only  once.  If  sampling  occurs  over 
several  days,  calculate  the  point  sample 
times  for  each  day  using  velocity  traverse 
data  obtained  earlier  in  the  day.  £)etermine 
the  average  of  the  Ap  values  obtained  during 


the  velocity  traverse  (Figure  306A-2). 
Calculate  the  sampling  times  for  each  point 
using  Equation  306A-1.  Convert  the  decimal 
parts  of  minutes  to  seconds.  If  the  stack 
diameter  is  less  than  12  inches,  use  7.5 
minutes  in  place  of  5  minutes  in  the  equation 
and  16  sampling  points. 


Minutes  at  point  = 


Where: 

n=Total  sampling  points. 

5.1.1.4    Preparation  of  Sampling  Train. 
Assemble  the  sampling  train  as  shown  in 
Figure  306A-1.  Secure  the  nozzle-liner 
assembly  to  the  sheath  to  prevent  slipping 
when  sampling.  Before  charging,  rinse  the 
first  mason  jar  impinger  with  either  O.IN 
sodium  hydroxide  or  O.lN  sodium 
bicarbonate;  discard  the  solution.  Put  250  ml 
of  0.1  N  sodium  hydroxide  or  O.IN  sodium 
bicarbonate  sampling  solution  into  the  first 
mason  jar.  Similarly,  rinse  the  second  mason 
jar  impinger  and  leave  empty.  Put  silica  gel 
into  the  third  mason  jar  impinger  until  the 


Point  Ap 
I  Average  Ap 


X  5  minutes 


Eq.306A-l 


impinger  is  half  full.  Place  the  Impingers  into 
an  ice  bath  and  check  to  ensure  that  the  lids 
are  tight. 

5.1.1.5    Train  Leak  Check  Procedure.  Wait 
until  the  ice  has  cooled  the  impingers  before 
sampling.  Next,  seal  the  nozzle  with  a  finger 
covered  by  a  piece  of  clear  plastic  wrap  and 
turn  on  the  pump.  Observe  any  leak  rate  on 
the  dry  gas  meter.  The  leak  rate  should  not 
exceed  0.02  cfin. 

5.1.2    Sampling  Train  Operation. 

5.1.2.1    Record  all  pertinent  process  and 
sampling  data  on  the  data  sheet  (see  Figure 
306A-3).  Ensure  that  the  process  operation  is 
suitable  for  sample  collection. 


5.1.2.2    Place  the  probe/nozzle  into  the 
duct  at  the  first  sampling  point  and  turn  on 
the  pump.  A  minimum  vacuum  of  15  in.  Hg 
or  0.47  atmosphere  between  the  critical 
orifice  and  pump  is  required  to  maintain 
critical  flow.  Sample  for  the  time  interval 
previously  determined  for  that  point.  Move 
to  the  second  point  and  sample  for  the  time 
interval  determined  for  that  point;  sample  all 
points  on  the  traverse  in  this  manner.  Keep 
ice  around  the  impingers  during  the  run. 
Complete  the  traverse  and  turn  off  the  pump. 
Move  to  the  next  sampling  port  and  repeat. 
Record  the  final  dry  gas  meter  reading. 
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Plant_ 
Sampling  Site 


Run  Number 


Total  Micrograms  catch (mCr)_ 
Avg  dry  gas  meter  temp  P(Tm) 
Meter  correction  factor (Ym) 


Meter  volume  -  actual  cu  £t(Vm)_ 
Barometric  pressure  in.  Hg(Pbar) 

Start  clock  time 

Stop  clock  time 


Date 

Operator 

Stack  radius (r) 

Avg  delta  p(p  avg) 

Stack   tenq?  P(Ts) 

Leak  rate  before  r\2n_ 

Leak  rate  after  run 

Stop  meter  volume 

Start  meter  volume 


REMARKS: 


POINT 
NO. 

SAMPLE 
(MIN/SEC) 

GAS  METER 
TEMP  (P) 

POINT 
NO. 

SAMPLE 
(MIN/SEC) 

GAS  METER 
TEMP(P) 

# 

Cs< 


m  Cr    (Tm-t-460) 


499.8 (Ym) {Vm) (Pbar) 


Mg/Cublc  Meter (Cs) 


Kg/Hr-  (Cs) 0.0001597r 


(Optional)  Kg/Hr_ 


■i 


p  avg  (Ts-f460) 


Pbar (2873) 


Figure  306A-3.   Chromium  Constant  Sampling  Rate  Field  Data 
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5.1.2.3    Post  Test  Leak  Check.  Remove  the 
probe  assembly  and  flexible  tubing  from  the 
first  impinger.  Do  not  cover  the  nozzle.  Seal 
the  inlet  tube  of  the  first  impinger  with  a 
finger  covered  by  clear  plastic  wrap  and  turn 
on  the  pump.  Observe  any  leak  rate  on  the 
dry  gas  meter.  If  the  leak  rate  exceeds  0.02 
cfm,  reject  the  run.  If  the  leak  rate  is 
acceptable,  take  the  probe  assembly  and 
impinger  assembly  to  the  sample  recover^' 
area. 

5.2    .Sample  Recovery. 

5.2.1  Afier  the  train  has  been  moved  to 
the  sample)  recovery  area,  disconnect  the 
tubing  that  joins  the  first  impinger  with  the 
second. 

5.2.2  The  first  impinger  jar  is  also  used  as 
the  sample  c«mtaiuer  jar.  Unscrew  the  iid 
from  the  first  impinger  jar.  Lift  the  inlet/ 
outlet  tube  assembly  almost  out  of  the  jar, 
and  using  the  wash  bottle,  rinse  the  outside 
of  the  impinger  tip  that  was  immersed  in  the 
impinger  jar  with  extra  sampling  reagent; 
rinse  the  inside  of  the  tip  as  well. 

5.2.3  Recover  the  second  impinger  by 
removing  the  lid  and  pouring  any  contents 


where: 

Mcr=Micrograms  of  Cr  in  sample  from 

Method  306.  Eq.  306-1. 
Tm=Dry  gas  meter  temperature  in  'F. 


from  the  second  impinger  into  the  first 
impinger.  Rinse  the  second  impinger 
including  the  inside  and  outside  of  the 
impinger  stem  as  wel!  as  any  connecting 
plastic  tubing  with  extra  sampling  reagent 
and  place  the  rinse  into  the  first  impinger. 
5.2.4    Hold  the  nozzle  and  connecting 
plastic  tubing  in  a  vertical  position  so  that 
the  tubing  forms  a  "U".  Using  the  wash 
bottle,  partially  fill  the  tubing  %vith  sampling 
reagent.  {Keep  a  minimum  of  100  ml  of  the 
sampling  reagent  for  a  blank  analysis).  Raise 
and  lower  the  end  of  the  plastic  tubing 
several  times  to  cause  the  reagent  to  contact 
the  major  portion  of  the  internal  parts  of  the 
assembly  thoroughly.  Do  not  raise  the 
solution  level  too  high  or  part  of  the  sample 
will  be  lost.  Place  the  nozzle  end  of  the 
assembly  over  the  mouth  of  the  first  impinger 
jar  (sample  container]  and  elevate  the  plastic 
tubing  so  that  the  solution  flows  rapidly  out 
of  the  nc7zle.  Perform  this  procedure  three 
times.  Next,  lopeat  the  recovery  procedure 
but  allow  the  solution  to  flow  rapidly  out  the 
open  end  of  the  plastic  tubing  into  the  first 
impinger  jar. 


C  = ^'  '—    Eq.306A-2 

495.8  (Y„)(V„)(P,^) 


Ym=Dry  gas  meter  correction  factor. 
Vni=Dry  gas  meter  volume  in  ftJ. 
Ph«r=Barometric  pressure  in  inches  Hg. 


5.2.5    Place  a  piece  of  clear  plastic  wrap 
over  the  mouth  oi  the  first  impinger  jar.  Use 
a  standard  lid  and  band  assembly  to  seal  the 
jar.  Label  the  jar  with  the  sample  number  and 
mark  the  liquid  level  to  gauge  any  losses 
during  handling. 

5.3    Analysis.  Sample  preparation  and 
analysis  procedures  are  identical  to  Method 
306,  Section  5.3. 

6.  Calibration 

6.1  Dry  Gas  Meter.  Calibrated  by 
manufacturer  or  as  specified  in  Method  5. 

6.2  GFAA  Spectrometer.  Same  as  Method 
306,  Section  6.2. 

6.3  ICP  Spectrometer.  Same  as  Method 
306,  Section  6.3. 

7.  Quality  Control 

Same  as  Method  306,  Section  7. 

8.  Calculations 

8.1    Pollutant  Concentration.  Calculate  the 
concentration  (C.)  of  chromium  in  milligrams 
per  dry  standard  cubic  meter  (mg/dscm)  as 
follows: 


8.2    Approximate  Mass  Emission  Rate 
(Optional).  Calculate  an  approximate  mass 
emission  rate  fcr  chromium  in  kilograms  per 
hour  using  the  following  equation; 


Kg/ hr  =  0.0001597  r 


2    Ap3^(T,+460) 


P^  (28.73) 


xC. 


Eq.  306A-3 


Where: 

r=Radius  oif  stack  in  inches. 
Ap,«=Average  of  Ap  values. 
T,=Stack  temperattire  in  "F. 
Pi>M=Barometric  pressure  in  inches  Hg. 
C,=Concentration  of  hexavalenf  chromium  in 
mg/dscm. 

Note:  The  emission  rate  is  based  on  an 
average  moisture  content  of  2  percent. 
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Method  306B — Surface  Tension 
Measurement  for  Tanks  Used  at  Decorative 
Chromium  Electroplating  and  Anodizing 
Facilities 

1.  Applicability  and  Principle 

1.1  Applicability.  This  method  is 
applicable  to  all  decorative  chromium  plating 
and  anodizing  operations  where  a  wetting 
agent  is  used  in  the  tank  to  reduce  emissions 
from  the  surface  of  the  plating  solution. 

1.2  Principle.  Diu-ing  an  electroplating  or 
anodizing  operation,  gas  bubbles  generated 
during  the  process  rise  to  the  surface  of  the 
liquid  and  burst.  Upon  bursting,  tiny  droplets 
of  chromic  acid  become  entrained  in  ambient 
air.  The  addition  of  a  wef.ing  agent  to  the 
tank  bath  reduces  the  surface  tension  of  the 
liquid  and  diminishes  the  formation  of  these 
droplets.  This  method  determines  the  surface 
tension  of  the  bath  using  a  stalagmometer  or 
a  tensiometer  to  confirm  that  there  is 
sufficient  wetting  agent  present. 

2.  Apparvtus 

2.1    Stalagmometer  or  Tensiometer.  A 
commercially  available  stalagmometer, 
platinum  ring  detachment  tensiometer  or 
equivalent  surface  tension  measuring  device 
is  required. 


3  Procedure 

3.1    The  surface  tension  of  the  tank  bath 
may  be  measured  by  using  a  tensiometer  or 
a  stalagmometer.  If  a  tensiometer  iyused  the 
procedures  specified  in  ASTM  Method  D 
1331-69.  Standard  Test  Methods  for  Surface 
and  Interfacial  Tension  of  Solution  of  Surface 
Active  Agents,  shall  be  followed.  If  a 
stalagmometer  is  used,  the  instructions 
provided  with  the  measuring  device  must  be 
followed. 

3  2    Measurements  of  the  bath  surface 
tension  must  be  made  every  4  hours  of  tank 
operation.  If  the  surface  tension  of  the  bath 
exceeds  40  dynes  per  centimeter  for  three 
consecutive  four-hour  periods,  the  intenal 
betwpen  measurements  must  be  reduced  in 
one-hour  increments  until  two  consecutive 
measurements  indicate  the  su'^ce  tension  to 
be  at  or  below  40  dynes  per  centimeter.  If  the 
activity  level  in  the  plating  or  anodizing  tank 
is  reduced,  the  time  interval  between 
measurements  can  be  increased  to  a 
maxmium  of  four  hours  as  long  as  two 
consecutive  measurements  indicate  the 
surface  tension  is  being  maintained  at  or 
below  40  dynes  per  centimeter. 

[FR  Doc.  93-30115  Filed  12-15-93,  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 
[FHWA  Docket  No.  •4-2] 

Request  for  Put>lic  Participation  in  the 
Development  of  an  Intelligent  Vehicle- 
Highway  Systems  (IVHS)  Nationai 
Program  Plan 

AGENCY:  Federal  Highway 
AdministraUon  (FHWA),  DOT. 
ACTION:  Notice;  request  for  comments. 

SUMMARY:  The  Department  of 
Transportation  hereby  announces  its 
interest  in  public  participation  in  the 
development  of  the  National  Intelligent 
Vehicle-Highway  Systems  (IVHS) 
Program  Plan  (the  Plan).  The  Plan  will 
describe  the  systematic  development  of 
a  set  of  IVHS  user  services,  including 
the  research,  development,  operational 
testing,  and  commercial  product 
development  that  need  to  be 
accomplished  to  reach  deployment  of 
these  services.  Because  the  Plan  is  being 
developed  with  the  user  as  the  focus, 
the  Department  is  interested  in 
participation  from  a  broad  range  of 
individuals  and  organizations 
including,  but  not  limited  to.  public 
officials  from  State  and  local 
governments,  consumer  groups,  vehicle 
manufacturers  and  other  private  sector 
entities,  transit  authorities,  toll 
authorities,  small  businesses,  academic 
institutions,  associations,  and 
individual  citizens. 

DATES:  Comments  on  the  October  1993 
draft  (described  below)  are  due  January 
31, 1994.  Comments  received  after  that 
date  will  be  considered  to  the  extent 
possible. 

ADDRESSES:  Comments  should  be  sent 
(preferably  four  copies)  to:  Docket  Qerk, 
Docket  No.  94-2.  room  4232,  United 
States  Department  of  Transportation. 
400  Seventh  Street.  SW..  Washington. 
DC  20590.  To  obtain  a  copy  of  the 
October  1993  draft  IVHS  National 
Program  Plan,  please  provide  a  self- 
addressed  label  to:  Federal  Highway 
Administration,  HTV-10,  400  Seventh 
Street,  SW.,  room  3400,  Washington,  DC 
20590.  When  requesting  a  copy  of  the 
Plan,  please  submit  a  brief  outline 
including  your  name,  the  name  of  your 
organization  (if  applicable),  a  statement 
of  your  primary  interest  in  the  National 
IVHS  Program  Plan,  a  telephone 
number,  and  a  fax  number. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Euler  (Chief,  Program  Management  and 
Systems  Engineering  Division),  Federal 
Highway  Administration,  HTV-10,  Ph: 
(202)  366-2196,  Fax:  (202)  366-8712  or 
Julie  Dingle,  Office  of  Chief  Counsel. 


HCC-32,  Federal  Highway 
Administration,  400  Seventh  Street. 
SW..  room  3400.  Washington.  DC  20590, 
Ph:  (202)  36&-1394.  Fax:  (202)  386- 
7499. 

SUPPI.EMENTARY  INFORMATION: 

Background 

The  objective  of  the  IVHS  program  is 
to  apply  advanced  technology  in  the 
areas  of  information  proces»ng. 
communications,  control,  and 
electronics  to  improve  safety,  reduce 
congestion,  increase  mobility,  reduce 
the  energy  and  environmental  harm 
caused  by  transportation,  and  increase 
economic  productivity.  The  IVHS 
program  also  incorporates  the  use  of 
strategic  planning  and  innovative 
management  practices  at  all  levels  of 
government  to  implement  those 
initiatives  which  enhance  our  national 
surface  transportation  system. 
strengthen  our  economy,  and  benefit  a 
broad  range  of  users. 

Universities,  private  sectcw 
corporations,  and  State  governments 
have  been  incorporating  innovative 
technologies  and  management  practices 
as  part  of  their  transportation  programs 
for  a  niunber  of  years.  The  Department 
of  Transportation  began  looking  at 
alternatives  to  constructing  additional 
roadway  capacity  to  reduce  congestion 
as  early  as  the  1960s.  Examples  of  these 
measures  include  research  on  high 
occupeiK^  vehicle  lanes,  ramp 
metering,  and  in-vehicle  electronic 
route  guidance  systems.  Federally- 
sponsored  research  on  advanced 
transportation  technology  continued  on 
a  relatively  small  scale  throughout  the 
1970s  and  1980s. 

Tbe  current  IVHS  program  began  in 
fiscal  year  1990  with  a  $4  million 
appropriation  from  Congress.  During  the 
following  fiscal  year.  Congress    - 
appropriated  S20  million  for  the 
program.  With  the  passage  of  the 
Intelligent  VeWcIe-Highway  Systems 
Act  (IVHS  Act)  (title  VI,  part  B  of  the 
Intermodal  Surface  Transportation 
Efficiency  Act  of  1991,  Pub.  L.  102-240. 
105  Stat.  1914,  2189),  the  program 
funding  level  rose  to  $233  million  in 
fiscal  year  1992  (some  of  which  was 
carried  over  to  Fiscal  Year  1993)  and 
$240  million  in  fiscal  year  1993 
(includes  the  carryover  from  1992). 

Because  of  the  considerable  public 
and  private  investment  in  FVHS,  the 
Department  and  IVHS  AMERICA  began 
strategic  planning  efforts  in  early  1991. 
IVHS  AMERICA  is  a  non-profit 
organization  whose  purpose  is  to 
coordinate  and  promote  the  researdi 
and  development  of  intelligent  or 
"smart"  vehicle  highway  systems  in  the 


United  States.  The  organization  also 
serves  as  a  utilized  Federal  Advisory 
Committee  to  the  Department  under  the 
Federal  Advisory  Conmiittee  Act  (5 
U.S.C.  app.  2).  The  Department 
participated  in  the  development  of  IVHS 
AMERICA'S  Strategic  Plan  for  Intelligent 
Vehicle-Highway  Systems  in  the  United 
States  (May  20. 1992).  IVHS  AMERICA 
developed  the  plan  with  the  broad 
participation  of  its  public,  private,  and 
academic  member  organizations.  As 
required  by  the  IVHS  Act.  the 
Department  submitted  its  own  report  to 
Congress,  the  IVHS  Strategic  Plan 
(Publication  No.  FHWA-SA-93-009. 
December  18. 1992).  which  included 
goals,  milestones,  and  objectives  for  its 
IVHS  program.  The  National  IVHS 
Program  Plan  will  serve  to  detail  the 
strategic  framework  provided  by  these 
two  efforts. 

Elements  of  the  IVHS  National  Program 
Plan 

The  Plan  will  attempt  to  integrate 
Federal,  State,  and  local  government, 
and  private  sector  activities  in  a  single 
document  to  present  a  coherent  picture 
of  how  the  public  and  private  sectors 
will  work  together  to  achieve  IVHS 
program  goals.  The  Plan  is  intended  to 
reflect  the  consensus  view  of  all  parties 
interested  in  the  development  and 
deployment  of  IVHS.  This  notice 
explains  opportunities  for  participating 
in  the  process  of  developing  the  Plan. 

The  Plan  is  intended  to  clearly 
present  the  IVHS  program  to  Congress, 
other  government  leaders,  and  private 
sector  entities.  It  is  intended  to  guide 
investment  decisions  in  the 
development  and  deployment  of  FVHS 
products  and  services  to  be  made  by 
private  entities,  the  Federal  government, 
and  local  governments;  to  facilitate 
prioritization  and  coordination  of  FVHS 
development  activities;  to  reduce 
duplication  of  effort;  and  to  ensure 
IVHS  program  activities  are  focused 
toward  deployment  of  FVHS  services  in 
a  nationally  compatible  intermodal 
system. 

An  incomplete  working  first  draft  of 
the  Plan  (October  1993)  is  now 
available.  The  second  and  final  drafts 
are  scheduled  to  be  available  in 
February  and  June  of  1994,  respectively. 
The  final  Plan  is  scheduled  to  be 
available  in  October  1994.  In  developing 
the  second  and  final  drafts  of  the  Plan, 
the  Department  of  Transportation  will 
be  working  cooperatively  with 
organizations,  including  IVHS 
AMERICA. 

IVHS  User  Services 

The  Plan  is  being  developed  based  on 
the  set  of  user  services  described  below: 
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1.  Pre-trip  Tmvel  Information  will 
allow  travelers  access  to  a  broad  range 
of  multi-modal  transportation 
information  at  home,  work,  and  at  other 
major  trip  sites.  Information  will  be 
provided  on  transit  routes,  schedules, 
transfers,  fares,  and  access  to 
ridematching  services.  Also  included 
will  be  updates  of  traffic  and  highway 
conditions,  real-time  information  on 
incidents,  accidents,  road  construction 
and  alternate  routes,  traffic  speeds  along 
specific  routes,  parking  conditions, 
event  sdiedules.  and  weather 
information. 

2.  En  Route  Driver  Information  will 
provide  the  driver  with  in-vehicle 
information  on  incidents,  roadway 
congestion,  construction,  and 
environmental  hazards  on  the  roadways. 
This  information  will  be  used  by  the 
driver  to  choose  routes  or  departure 
times  to  avoid  congestion. 

3.  En  Roate  Transit  Information  will 
provide  travelera  with  real-time, 
accurate,  transit  and  ridesharing 
information  while  en  route  to  their 
destinations. 

4.  Traveler  Services  Information  will 
include  "Yellow  Pages"-type 
information  on  a  variety  of  services 
including  food,  parking,  car  service/ 
repair  facifiUes.  hospitals,  and  i>ohce 
stations.  The  information  will  be 
provided  to  travelers  in  the  home, 
office,  vehicle,  and  certain  pubUc 
facilities. 

5.  floufe  Guidance  will  provide 
drivers  of  both  commercial  and  personal 
vehicles  with  in-vehicle  computer 
mapping  and  routing  of  their 
destinations. 

6.  Ride  Matching  and  Reservation  will 
provide  travelera  with  real-time 
ridematching  information  along  with 
reservations  and  vehicle  assi^iunents. 

7.  Incident  h4anagement  will  use 
advanced  sensora,  data  processing,  and 
communications  capabilities  to  identify 
a  variety  of  types  of  incidents,  formulate 
response  actions  to  minimize  the  eHiects 
of  those  incidents,  and  support  the 
coordination  of  the  response. 

8.  Travel  Demand  Management  (TDM) 
will  generate  and  communicate 
management  and  control  strategies 
which  support  regional  policy  decisions 
aimed  at  reducing  the  level  of  vehicle 
travel  demand.  Strategies  to  be 
supported  with  IVHS  tools  include 
enforcement  of  high  occupancy  vehicle 
requirements,  employer-based  demand 
management  programs,  and  variable 
pricing  strategies.  TDM  could  be 
especially  efiective  in  helping  meet 
regional  air  quality  goals. 

9.  Traffic  Control  will  use  advanced 
technologies  to  monitor  and  predict 
traffic  performance  and  to  implement 


real  time  traffic  responsive  control 
strategies  over  an  integrated,  areawide 
roadway  netwoiii  in  order  to  achieve 
maximum  system  efficiency.  Traffic 
control  strategies  will  allow  system 
operatora  to  reduce  delays,  energy 
consumption,  and  vehicle  emissions. 

10.  Electronic  Payment  Services  will 
allow  travelera  to  pay  for  transportation 
services  with  electronic  cards  or  tags. 
Electronic  toll  collection,  transit  fare 
payment,  and  parking  payment  would 
be  linked  through  an  intermodal  multi- 
use  smart  card  system. 

11.  Commercial  Vehicle  Preclearance 
will  allow  commercial  vehicles  that 
participate  in  the  preclearance  system  to 
take  advantage  of  significant  savings  by 
passing  checkpoints,  ports-of-entry, 
weigh  stations,  and  toll  booths  at  regular 
speeds.  In  order  to  use  the  system, 
commercial  vehicles  must  be  pre- 
cleared  to  be  both  safe  and  legal. 
Eventually,  this  technolog>'  will  be  used 
to  pre-clear  commercial  vehicles 
through  the  Mexican  and  Canadian 
bordera. 

12.  Automated  Roadside  Safety 
Inspections  will  improve  the  safety  of 
commercial  motpr  vehicle  operations  by 
providing  safety  inspectora  with  real- 
time access  to  the  carrier's,  vehicle's, 
and  driver's  historical  record;  improving 
roadside  inspection  of  brake 
performance:  and  using  sensors  and 
diagnostics  to  efficiently  check  vehicle 
systems  and  driver  requirements. 

13.  Commercial  Vehicle 
Administrative  Processes  will  allow 
trucking  and  bus  companies  to 
electronically  purchase  and  pay  for 
vehicle  registration  and  other  motor 
carrier  taxes  and  licenses;  and 
electronically  capture  mileage,  fuel 
purchase,  trip  and  vehicle  data  by  State. 

14.  On-Board  Safety  Monitoring 
includes  diagnostic  and  warning 
systems  that  will  alert  the  commercial 
vehicle  opterator  to  pending  emergencies 
while  driving  the  vehicle. 

15.  Commercial  Fleet  Management 
will  facihtate  intermodal  transfer  of 
cargo  and  provide  real-time  traffic 
information  to  commercial  vehicle 
dispatchera. 

16.  Public  Transportation 
Management  will  enhance  transit 
service  operations  through  improved 
management  of  vehicles  and  facilities, 
planning  and  scheduling  services,  and 
persoimel  management. 

17.  PersonaliKd  Public  Transit  will 
provide  flexibly-routed  transit  services 
through  the  use  of  publicly  or  privately 
operated  vehicles. 

18.  Emergency  Notification  and 
Personal  Secun^  will  increase  safety 
and  efficiency  of  emergency  responses 
to  an  incident  by  using  advanced 


technologies  to  instantly  send  to  an 
appropriate  dispatcher  information  on 
the  location  of  a  vehicle  and  the  nature 
of  an  incident. 

19.  Public  Travel  Security  will  involve 
an  array  of  iimovative  technologies  to 
improve  the  safety  and  security  of 
publictzansportation.  This  service  will 
addresKsuch  security  concerns  as 
protecting  transit  patrons  and 
employees  from  street  crimes, 
maintaining  an  environment  of  actual 
and  perceived  security,  and  developing 
iimovative  technical  measures  to 
respond  to  incidents. 

20.  Emergency  Vehicle  Management 
will  use  advanced  technologies  (e.g.. 
route  guidance,  signal  priority,  etc.)  to 
assist  those  responsible  for  police 
services,  emergency  medical  services, 
and  fire  services  in  reaching 
destinations  in  minimal  time. 

21.  Longitudinal  Collision  Avoidance 
will  augment  the  vehicle  operator's 
ability  to  avoid  collisions  with  other 
vehicles  traveling  in  the  same  direction 
or  with  other  objects. 

22.  Lateral  Collision  Avoidance  will 
augment  the  vehicle  operator's  ability  to 
avoid  coUisions  during  lane  changes, 
blind  spot  situations,  and  road 
departures. 

23.  Intersection  Crash  Warning  and 
Control  will  augment  the  vehicle 
operator's  abiUty  to  avoid  collisions  at 
intersections. 

24.  Vision  Enhancement  for  Crash 
Avoidance  will  provide  vehicle 
operatora  with  assistance  in  avoiding 
collisions  by  enhancing  the  driver's 
vision  during  conditions  of  poor 
visibility. 

25.  Safety  Readiness  will  provide 
driven  with  warnings  regarding  their 
fitness  to  drive,  the  vehicle's  condition, 
and  warnings  about  the  roadway 
condition  as  detected  from  the  vehicle. 

26.  Pre-Crash  Restraint  Deployment  is 
aimed  at  ameUorating  the  injury 
consequences  to  collision  victims 
through  pre-contact  restraint  activation 
(e.g..  the  air  bag). 

27.  Automated  Vehicle  Operation  will 
allow  vehicles  to  operate  on  an 
instrumented  roadway  without  driver 
intervention. 

The  deployment  of  these  user  services 
will  depend  on  a  range  of  issues  that 
will  be  assessed  in  formulating  and 
implementing  the  Plan,  including  cost, 
pubUc  acceptance,  the  maturity  or 
availability  of  the  technologies,  and 
regulatory  issues.  Some  services  will  be 
deployed  sooner  than  others.  The  IVHS 
program  will  be  continually  assessed  to 
ensure  that  investment  and  planning 
decisions  are  being  made  in  light  of  the 
most  accurate  and  current  information 
available.  The  Plan  will  serve  as  the 
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framewoik  for  a  continuing  process  that 
will  assess  progress  and  ailow 
government  and  private  sector 
investment  decisions  to  be  made  after 
the  views  of  all  interested  parties  have 
been  considered. 

Information  Requested 

The  Department  is  interested  in 
receiving  information,  suggestions,  and 
opinions  on  (1)  the  format  and  structure 
of  the  Plan.  (2)  the  feasibility, 
milestones,  and  descriptions  of  the  user 
services,  and  (3)  any  other  comments 
that  would  assist  in  further  developing 
the  Plan. 

The  Department  is  also  interested  in 
improving  its  overdU  outreach  activities 
on  the  program  planning  effort.  The 
development  of  the  IVHS  Program  Plan 
is  an  open  process.  The  success  of  the 
rVHS  program  depends  on  the  active 
participation  of  the  stakeholders — 
public  ofScials  from  State  and  local 
governments,  consumer  groups,  private 
sector  entities,  transit  authorities, 
metropolitan  planning  organizations, 
toll  authcHities,  small  businesses, 
academic  institutions,  associations,  and 
individual  citizens. 

To  facilitate  stakeholder  participation, 
the  E)epartment  intends  to  hold  forimis 
to  facilitate  the  direct  and  interactive 
participation  of  the  public  in  the 


development  of  the  IVHS  Program  Plan. 
The  Department  is  requesting 
suggestions  on  the  most  appropriate, 
effective  means  fm  conducting  these 
forums.  Comments  should  address  the 
following  matters: 

1.  How  many  fonims  should  be 
conducted  to  adequately  involve  the 
public  in  the  Plan? 

2.  Where  should  the  public  forums  be 
held? 

3.  Should  fcmims  address  the  entirety 
of  the  Plan  or  should  some  sections  of 
the  Plan  be  addressed  individually? 

4.  What  procedure  should  be  followed 
in  the  forums?  For  example,  should  they 
be  conducted  similar  to  a  town  meeting 
(i.e.,  an  informal  public  meeting  with 
considerable  firee-flowing  dialogue)  or  a 
public  hearing  (i.e.,  a  highly  structured 
meeting  with  a  set  agenda]?  Would  it  be 
appropriate  to  conduct  some  forums  # 
through  a  specially-developed 
facilitated  process  (i.e.,  having  a 
professional  facilitator  guide  the 
meeting)? 

5.  What  other  matters  should  be  taken 
into  consideration  in  conducting  the 
public  forums? 

The  Department  is  interested  in 
receiving  suggestions  on  additional 
outreach  activities  which  could  be 
undertaken  to  improve  the 
comprehensiveness  and  content  of  the 


Program  Plan  and  thereby  enhance  its 
chances  for  success.  Recommendations 
for  additional  outreach  activities  may  be 
included  in  comments  on  the  October 
1993  working  draft  or  may  be  submitted 
separately  to  the  Docket. 

References 

The  followng  references  are  provided  in 
order  to  assist  those  individaals  desiring 
further  background  infonnation  on  the  FVHS 
program.  This  is  not  a  complete  list  of  IVHS 
references. 

1.  Intelligent  V^icle  Highway  Systems  Act 
of  1991.  Public  Law  102-240.  title  VI.  part  B. 
105  Stat.  2189  (December  18, 1991). 

2.  Department  of  Transportation,  IVHS 
Strategic  Plan — Report  to  Congress 
(Publication  No.  FHWA-SA-93-009, 
December  1992).  Available  from  the  FHWA 
(HTV-10).  400  Seventh  Street.  SW.. 
Washington.  DC  20590.  (202)  366-2196. 

3.  Strategic  Plan  for  Intelligent  Vehicle 
Highway  Systems  in  the  United  States  (May 
20. 1992),  Available  from  FVHS  AMERICA. 
1776  Massachu-TCtts  Avenue  >JW..  suite  500. 
Washington.  DC  20036.  (202)  857-1202. 

Autharily:  23  U.S.C  315;  49  CFR  1.48: 
Pub.  L.  102-240.  Sees.  6051-«059. 105  Stat. 
2189-2195. 

Issued  on:  December  8, 1993. 
Rodney  E.  Slater, 
Federal  Midway  Administrator. 
[FR  Doc.  93-30606  Filed  12-15-93;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

[FHWA  Docket  No.  93-31] 

Study  of  the  Regulation  of  Overweight 
Intennodal  Containers 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Notice;  request  for  comments. 

SyMMARY:  This  is  a  request  for 
information  to  assist  the  Department  of 
Transportation  in  responding  to  a 
provision  in  the  Intennodal  Safe 
Container  Transportation  Act  of  1992 
(the  Act).  The  Act  prohibits  motor 
carriers  from  accepting  a  loaded 
intermodal  container  or  trailer  carrying 
a  gross  cargo  weight  of  more  than  10,000 
pounds  without  receiving  written 
notification  of  the  gross  cargo  weight 
and  a  reasonable  description  of  the 
contents  of  the  container  or  trailer.  The 
Act  rec^uires  those  persons  tendering  the 
container  or  trailer  to  provide  a  written 
certification  of  the  gross  cargo  weight 
and  a  reasonable  description  of  its 
contents.  Other  carriers  in  the 
infermodal  chain  are  required  to 
forward  the  written  certification  to 
subsequent  carriers.  In  addition,  the  Act 
makes  it  illegal  to  coerce  motor  carriers 
to  transport  containers  or  trailers 
covered  by  the  Act  without  certification, 
or  to  coerce  carriers  to  transport 
intermodal  containers  or  trailers  which 
would  violate  applicable  State  highway 
weight  limits  when  combined  with  a 
tractor  and/'or  chassis. 

The  Act  further  requires  a  study  of 
data,  data  needs,  practical  and  legal 
impediments  to  data  collection,  and 
recommendations  for  improving  the 
collection  of  data  related  to  movements 
of  containers  in  violation  of  the  Act. 
This  notice  seeks  input  for  this  study 
from  shippers,  motor  carriers,  railroads, 
port  authorities,  and  others  interested  in 
the  intermodal  transportation  of  loaded 
containers  and  trailers.  Input  may 
address  the  proposed  approach, 
including  study  plan,  study  elements, 
data  sources,  or  any  other  appropriate 
topics.  The  results  of  this  study  must  be 
submitted  to  Congress  by  October  28, 
1994.  All  responses  and  comments  will 
be  fully  considered  before  the  study  is 
submitted  to  Congress. 
DATES:  Comments  should  be  received  no 
later  than  February  14, 1994. 
ADDRESSES:  Submit  vsrritten,  signed 
comments  to  FHWA  Docket  No.  93-31,* 
Federal  Highway  Administration,  room 
4232.  HCC-10,  Office  of  the  Chief 
Counsel,  400  Seventh  Street,  SW., 
Washington.  DC  20590.  All  comments 


received  will  be  available  for 
examination  at  the  above  address 
between  8:30  a.m.  and  3:30  p.m.,  e.t., 
Monday  through  Friday,  except  legal 
holidays.  Those  desiring  notification  of 
receipt  of  comments  must  include  a  self- 
addressed,  stamped  envelope  or 
postcard. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Philip  Blow.  Office  of  Policy 
Development,  at  (202)  366-^036;  Mr. 
Stefan  Natzke,  Office  of  Policy 
Development,  at  (202)  366-9236;  or  Mr. 
Charles  Medalen.  Office  of  Chief 
Counsel,  at  (202)  366-1354.  Federal 
Highway  Administration,  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  Washington,  DC  20590.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m.. 
e.t..  Monday  through  Friday,  except 
legal  holidays. 

SUPPtEMENTARY  INFORMATION:  ' 

Background 

On  October  28, 1992,  the  President 
signed  the  Intermodal  Safe  Container 
Transportation  Act  of  1992  (the  Act) 
(Pub.  L.  102-548. 106  Stat.  3646). 
Section  3  of  the  Act  requires  the 
Secretary  to  report  to  the  Congress  on 
the  results  of  a  study  on  data  collection 
and  recommendations  for  improving  the 
collection  of  data  related  to  movements 
of  containers  in  violation  of  the  Act. 

Intermodal  transportation  involves 
the  successive  movement  of  a  loaded 
container  or  trailer  by  more  than  one 
transportation  mode  in  interstate  or 
international  commerce.  International 
container  traffic  mostly  enters  the 
United  States  through  marine  ports. 
Subsequent  transportation  to  rail 
terminals  or  the  container's  ultimate 
destination  point  almost  always  requires 
some  transportation  on  the  highway 
system  of  the  United  States.  Domestic 
freight  traffic  shipped  intermodally  also 
uses  the  highway  network.  As  the 
intermodal  transportation  of  goods  has 
increased  over  the  past  several  decades, 
it  has  contributed  to  the  number  of 
trucks  travelling  on  the  Nation's 
highways  that  exceed  statutory  weight 
limits. 

A  container  may  cause  axle  weight 
violations  if  loaded  onto  a  tractor- 
chassis  combination  that  has  single 
axles  rather  than  tandem  axles;  bridge 
formula  violations  if  carried  on  a  chassis 
too  short  for  its  weight;  and,  in  extreme 
cases,  gross  weight  violations.  The  - 
bridge  formula  is  a  formula  or  table  of 
allowable  weights,  often  referred  to  as 
"bridge  limits."  Overweight  vehicles 
operating  on  highways  cause  a  number 
of  other  negative  effects,  including 
reducing  the  useful  life  of  pavements 
and  bridges  and  decreasing  the  safety  of 


highway  travel.  Overloading  also 
decreases  vehicle  braking  capacity, 
increases  stress  on  vehicle  structures, 
and  degrades  handling. 

The  causes  of  overweight  container 
carriage  have  been  addressed  in  a 
number  of  forums,  including:  two 
FHWA  reports  ("Analysis  of  Port 
Import/Export  Rep»orting  Service 
(PIERS)  Data  to  Reveal  Potentially 
Overweight  Container  Movements  on 
America's  Highways"  (March  20. 1989) 
and  "The  Problem  of  Moving 
Overweight  Containers  Carrying 
International  Cargo  Over  America's 
Highways"  (November  30, 1988))  and 
Congressional  hearings  (testimony  of 
U.S.  Representative  Helen  Delich 
Bentley  and  Deputy  Assistant  Secretary 
of  Transportation  for  Policy  and 
International  Affairs  Joseph  Canny 
(Overweight  Containers:  Hearings 
Before  the  Subcommittee  on 
Investigations  and  Oversight,  Committee 
on  Public  Works  and  Transportation, 
101st  Cong.,  2d  Sess.  (1990).)).  Copies  of 
the  FHWA  studies  and  the 
congressional  testimony  have  been 
placed  in  the  docket  for  public 
examination. 

Many  factors  contribute  to  the  use  of 
illegally  overweight  container-carrying 
combinations.  Such  factors  include:  (1) 
The  international  nature  of  much 
intermodal  transportation;  (2)  tight 
competition  among  ports  for 
international  trade;  (3)  the  use  of  per- 
container  shipping  charges;  (4)  the 
competitive  nature  of  the  freight 
industry;  (5)  limited  exposure  to 
enforcement  because  of  the  shortness  of 
pick-up  or  delivery  trips;  and  (6) 
uncertainty  on  the  part  of  motor  carriers 
as  to  how  the  distribution  of  container 
weight  will  affect  axle  loading  or 
compliance  with  the  bridge  formula. 

International  trade  produces 
incentives  to  achieve  the  lowest  unit 
transport  costs  by  consolidating  the 
maximum  possible  amount  of  goods  in 
shipping  containers  or  trai'ers.  These 
goods  may  be  "non-divisible"  by  nature 
(heavy  marble  blocks,  for  example),  or 
may  be  considered  so  if  travelling  under 
a  United  States  Customs  Service  seal. 
Furthermore,  many  foreign  countries 
allow  higher  gross  vehicle  weights  than 
does  the  United  States.  Foreign  shippers 
may  also  be  unfamiliar  with  the 
patchwork  weight  limits  which  apply  to 
different  highway  systems  in  this 
country.  Althuu^  Federal  law  requires 
States  to  set  single  axle,  tandem  axle, 
and  gross  weight  limits  for  highways  on 
the  Interstate  System  at  20,000  pounds, 
34,000  pounds,  and  80.000  pounds, 
respectively,  several  States  have 
"gtendfathered"  exceptions  to  these 
limits  which  allow  greater  vehicle 
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operating  weights.  The  gross  vehicle 
and  axle  load  limits  for  ottier  State 
hi^ways  are  even  more  diverse. 

The  intense  competition  among  ports 
for  maritime  traffic  is  exacerbated  by  the 
various  State  motor  carrier  laws.  Even  if 
States  do  aot  have  grandfathered 
exceptions  to  the  Interstate  weigttt 
limits,  they  often  issue  permits  for  very 
minimal  fees,  that  ailow  overweight 
trucks  under  certain  conditions, 
including  trucks  transporting 
intennodal  containers  and  trailers. 
Many  States  issue  non-divisible  load 
permits  for  sealed  containers  moving  in 
international  trade.  Ports  in  States  that 
have  not  eTtercised  such  exemptions  are 
placed  at  a  disadvantage,  and  are  thus 
unlikely  to  take  steps  that  would  further 
limit  dieir  competitiveness  (e.g.. 
weighing  all  trucks  leaving  the  dock).  A 
1991  survey  of  port  officials  conducted 
by  the  American  Association  of  Port 
Authorities  (AAPA)  found  thai  52 
percent  of  ports  handling  container 
traffic  believe  they  are  losing  frei^t  to 
ports  in  States  with  higher 
grandfathered  weight  limits  (Landside 
Access  to  U.S.  Ports.  Transportation 
Research  Board  Special  Report  23». 
1993).  By  contrast,  only  16  percent  of 
non-container  ports  beheve  they  lost 
frei^t  to  ports  in  States  with  higher 
weight  limits. 

The  fee  structure  for  transporting 
containera  is  another  factor  that  acts  as 
an  incentive  for  shipping  heavily  laden 
overweight  containers.  Container 
shipping  charges  are  often  levied  on  a 
per-container  basis,  rather  than  by 
weight,  which  reflects  the  heavy  load- 
carrying  capacity  of  railroads  and  ships. 
This  influences  shippers  to  place  more 
goods  into  a  given  container,  since 
shipping  Sewer  containers  reduces 
shipping  and  handling  costs. 

"The  nature  of  the  freight  industry  in 
the  United  States  also  contributes  to  the 
transportation  of  excessively  heavy 
intermodal  containers  and  trailers. 
Motor  carriers  frequently  are  pressured 
or  coerced  to  accept  containers  or 
trailers  which  may  result  in  illegally 
overweight  vehicle  combinations.  A 
carrier  that  is  unwilling  to  move  a 
container  or  trailer  thought  to  be 
overweight  will  often  lose  business  to 
less  scrupulous  competitors. 
Furthermore,  when  motor  carriers  reject 
a  container  or  trailer  they  believe  is  too 
heavy,  they  usually  leave  the  terminal 
without  a  loed.  This  results  in  a  wasted 
trip  and  additional  down-time,  where 
they  could  be  eeming  money  by  moving 
an  illegally  overweight  vehicle  despite 
the  risk  of  being  caught. 

Another  factor  contributing  to 
ovOTweight  intennodal  container  or 
trailer  transport  ia  the  length  of  the  pick- 


up or  delivery  trip.  The  distances 
travelled  from  ports  to  rail  "gateways" 
or  vice  versa  are  often  quite  short.  The 
shortness  of  these  routes  limits  exposure 
to  law  enforcement,  and  thus  works  as 
an  incentive  for  motor  carriers  to 
knowingly  move  overweight  vehicle 
combinations.  Motor  carriers  acting  in 
such  a  way  may  believe  they  will  not 
cause  much  damage,  since  the  distance 
is  so  short,  even  though  the  damage  will 
impact  routes  which  serve  an  important 
role  in  the  Nation's  transportation 
system. 

Finally,  motor  canieis  are  unable  to 
know  for  certain  whether  containers  and 
trailera  used  in  con|unctiaa  with 
particular  truck  and  chassis 
combinations  will  violate  one  or  more 
weight  limits.  Depending  on  the 
distribution  of  weight  within  the 
container,  axle  load  limits  may  be 
violated  even  though  the  gross  vehicle 
weight  is  within  the  federally- mandated 
80.000  pound  limit  or  relevant  State 
limits.  Using  equipment  typically  used 
by  the  industry,  a  study  sponsored  by 
the  Bi-Stata  Harbor  Carriers  Confiarence, 
the  Steamship  Oper^ors  Intennodal 
Committee.  Maher  Terminals,  and  the 
Port  Authority  of  New  York  and  New 
Jersey  investigated  the  fiaasibility  of 
distributing  axis  loads  legally  on 
container-carrying  vehicles.  After 
evaluating  75  combinations  of  tractor, 
trailer,  and  containers,  the  study  team 
found  that  in  order  to  comply  with 
Interstate  highway  weight  limits,  loads 
should  not  exceed  38,000  pounds  for  a 
20-foot  container  on  a  27-f6ot  chassis,  or 
44,000  pounds  for  a  40-foot  container  on 
a  40-fbot  chassis.  Clearly,  many  more 
factors  affect  whether  or  not  a  tractor- 
trailer  combination  is  overweight  than 
can  be  currently  assessed  on  the  spot  by 
motor  carriers  who  lack  knowledge  of 
container  or  trailer  weight  and  contents. 

Using  the  weight  thresholds 
established  by  the  aforementioned  test 
demonstration  and  a  sample  of  the 
Journal  of  Commerce's  Port  Import/ 
Export  Reporting  Service  (PIERS) 
database  of  international  container 
shipments,  a  1989  FTiWA  study  found 
that,  of  the  estimated  3.2  millitm  20- 
and  40-foot  containers  moved  through 
United  States  ports  during  a  one-year 
jjeriod,  33.5  percent  were  carrying  cargo 
weights  which  could  cause  a  vehicle  to 
exceed  federally  mandated  weight  limits 
("Analysis  of  Port  Import/Export 
Reporting  Service  (PIERS)  Date  to 
Reveal  Potentially  Overweight 
Container  Movements  on  America's 
Highways"  (March  20,  1989)).  This 
study  also  found  that  a  higher 
percentage  of  export  containers  (38.3 
percent)  would  potentially  violate 


weight  laws  than  import  containers  (17 
percent). 

To  counter  some  of  the  conditions 
that  promote  carriage  by  overweight 
vehicles.  Congress  passed  the 
Intermodal  Safe  Container 
Transportation  Act  of  1992.  The  Act 
requires:  (1)  Prior  written  notification  to 
the  initial  carrier  of  the  gross  cargo 
weight  and  a  reasonable  description  of 
the  contents  by  the  person  tendering  a 
loaded  container  or  trailer  having  a 
gross  cargo  weight  over  lO.OtX)  pounds; 
(2)  written  certification  to  the  initial 
carrier  of  the  gross  cargo  weight  and  a 
reasonable  description  of  its  contents; 
and  (3)  forwarding  of  such  certification 
to  subsequent  carriers  of  the  container 
or  trailer.  Furthermore,  the  Act  makes  it 
unlawful:  (1)  For  a  motor  carrier  to 
transport  a  loaded  container  or  trailer 
subject  to  the  Act  prior  to  receiving  the 
written  certification;  (2)  to  coerce  a 
person  to  transport  a  loaded  container 
or  trailer  subject  to  the  Act  without  the 
written  certification;  or  (3)  to  coerce  a 
motor  carrier  to  transport  a  container  or 
trailer  whose  weight  is  in  excess  of  that 
permitted  by  applicable  State  law.  The 
Act  further  requires  the  Department  of 
Transportation  to  imdertake  a  study  of 
data,  data  needs,  and  impediments  to 
data  collection  to  support  assessment  of 
overweight  intennodal  container  and 
trailfer  movements.  The  following 
presents  the  FHWA's  proposed  study 
plan. 

Proposed  Stedy  Plan 

Section  3(a)  of  the  Act  requires  tho 
Secretary  of  Transportation  to  conduct  a 
study  of  the  data  needed  to  enforce  the 
Act  and  State  weight  laws.  This  study 
is  to  consist  of  two  parts.  The  first  part 
will  assess;  (1)  The  existing  data  and 
data  collection  needs  with  respect  to  the 
intermodal  transportation  of  loaded 
containers  and  trailers  in  violation  of 
the  Act  and  State  highway  vehicle 
weight  lawr.:  (2)  any  legal  and/or 
practical  impediments  to  such  data 
collection;  and  (3)  how  such  intermodal 
mo\  ements  compare  with  other 
overwei^t  domestic  hi^way  freight 
movements.  The  second  part  of  the 
study  seeks  legislative  and  other 
recommendations  for  improving  the 
collection  of  such  data. 

In  order  to  address  these 
requirements,  the  following  proposed 
studv  :  Ian  has  been  developed.  Those 
public  and  private  entities  interested  in 
intennodal  container  transportation  are 
invited  to  comment  on  all  or  any  part 
of  the  proposed  plan. 

Five  primary  elements  are  required  to 
complete  the  study.  Each  element  is 
described  in  greater  detail  below.  They 
are:  (1)  Identification  of  data  needs, 
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including  the  identification  of 
additional  data  sources;  (2)  the 
assessment  of  legal  impediments  to  data 
collection;  (3)  the  assessment  of 
practical  impediments  to  data 
collection;  (4)  the  assessment  of  how 
overweight  intermodal  container  traffic 
compares  to  other  overweight  fi^ight 
traffic;  and  (5)  the  development  of 
legislative  and/or  other 
recommendations  for  improving  the 
collection  of  data. 

Data  Needs 

Violations  of  the  Act  and  violations  of 
State  motor  vehicle  weight  laws  must  be 
assessed  separately  in  order  to  allow  the 
FHWA  to  identify  data  needs.  Violations 
of  the  Act  would  include:  (1)  Failing  to 
give  prior  notification  or  written 
certification  of  the  gross  cargo  weight 
and  description  of  contents;  (2) 
providing  false  or  erroneous  information 
in  the  written  certification:  (3)  failing  to 
forward  the  certification;  (4)  coercing  a 
motor  carrier  to  transport  an  intermodal 
container  or  trailer  that  does  not  have 
the  written  certification;  (5)  coercing  a 
motor  carrier  to  move  an  intermodal 
container  or  trailer  that  would  violate  a 
Statb  weight  law;  and/or  (6)  transporting 
an  intermodal  container  or  trailer 
without  a  certification. 

State  motor  vehicle  weight  Umit 
violations  may  include  exceeding:  (1) 
single  or  tandem  axle  weight  limits;  (2) 
gross  vehicle  weight  limits;  (3)  vehicle 
weight  limits  determined  by  a  formula 
or  table  of  allowable  weights  (often 
referred  to  as  "bridge  limits");  or  (4)- 
weight  limits  imposed  by  special 
permit.  The  FHWA  will  determine 
whether  data  specific  to  intermodal 
container  movement  are  collected  for 
each  of  these  violations.  For  those 
sources  identified,  the  availabiUty  and 
statistical  adequacy  of  the  data  will  be 
evaluated.  In  addition,  a  search  must  be 
conducted  to  identify  any  relevant  data 
sources  which  exist,  but  are  not 
currently  utiUzed  for  this  purpose. 
Potential  unknown  data  sources  may  be 
identified  through  reviews  of  how 
intermodal  containers  and  trailers  are 
moved  in  domestic  and  international 
commerce,  as  well  as  reviews  of  the 
international,  Federal,  and  State 
regulation  of  these  movements.  Upon 
identification  of  additional  potential 
sources,  the  adequacy  of  data  must  be 
assessed.  Where  appropriate  data 
sources  are  found,  the  parametere  of  the 
data  set  and  its  availability,  including 
legal  and  practical  impediments  to 
collection  and  use,  would  be  identified. 

Where  relevant  but  statistically 
inadequate  data  sources  are  found,  legal 
and  practical  impediments  to  expanding 
the  collection  of  data  will  be  identified. 


For  example,  what  impediments  (such 
as  excessive  cost)  are  involved  for 
increasing  sampling  of  data  not 
currently  collected  in  sufficient  quantity 
to  be  statistically  vahd? 

Legal  Impediments 

In  addition  to  addressing  data  needs, 
the  study  required  by  the  Act  will 
include  an  assessment  of  legal 
impediments  to  collection  of  data.  This 
effort  will  address  all  relevant  legal 
impediments,  such  as  State 
confidentiality  laws.  Legal  impediments 
to  data  collection  will  be  evaluated 
separately  for  violations  of  the  Act  and 
for  violations  of  applicable  State  weight 
laws. 

Practical  Impediments 

The  assessment  of  the  practical 
impediments  to  collection  of  data  will 
include  an  assessment  of  the  efficacy  of 
collecting  data  on  each  violation  of  the 
Act  relative  to  possible  enforcement 
strategies.  This  effort  will  include 
identifying  how,  where,  and  when  the 
data  could  be  collected  as  well  as  who 
could  collect  the  data.  It  will  also 
examine  and  assess  information- 
gathering  technologies  which  could  be 
used  (such  as  weigh-in-motion  (WIM) 
and  electronic  data  interchange  (EDI)). 
The  cost  of  data  collection  will  also  be 
identified.  At  least  one  approach  for 
collecting  the  data  will  be  proposed, 
with  an  estimate  of  the  quantity  of  data 
necessary  to  ensure  that  valid 
conclusions  could  be  drawn.  A  plan  that 
ensures  a  statistically  valid  sample 
(including  the  required  resources)  will 
also  be  developed.  The  reasonableness 
of  the  best  approach(es)  will  be 
assessed,  and  possible  enforcement'' 
strategies  described  and  evaluated. 

In  addition,  the  study  will  identify 
any  differences  among  ciurent  State 
vehicle  weight  data  collection  methods 
that  specifically  identify  containers  and 
trailers  in  intermodal  freight 
transportation.  At  a  minimum,  the  study 
will  describe  those  State  truck  weight 
survey  approaches  which  identify 
intermodal  containers,  estimate  the 
statistical  validity  of  those  approaches, 
and  describe  how  the  current  State 
SMTvey  methods  could  be  modified  to 
estimate  the  number  of  intermodal 
containere  and/or  trailera  with  a 
sufficient  level  of  statistical  validity. 
State  data  collection  methods  have 
shifted  extensively  to  WIM  technology 
(described  under  Data  Sources  below). 
With  WIM,  data  are  recorded 
automatically  and  unobtrusively. 
Vehicle  wei^ts  are  estimated  on  an 
axle-by-axle  basis,  which  enables 
vehicle  classification  by  axle 
configuration.  WIM  used  by  itself  does 


not  allow  for  determination  of  body  type 
(for  instance,  whether  or  not  the  truck 
is  carrying  a  trailer  or  container).  In  the 
future,  WIM  may  be  used  in  conjunction 
with  other  technologies  to  determine 
whether  a  vehicle  is  carrying  an 
intermodal  container  or  trailer.  Current 
systems  are  not  configured  to  detect  this 
type  of  information.  WIM  is  also  not 
widely  used  at  the  present  time  for 
enforcement  purposes,  i.e.,  as  the  basis 
for  issuing  an  overweight  citation.  The 
study  will  examine  WIM's  potential  for 
gathering  intermodal  container  and 
trailer  data. 

Finally,  the  study  will  identify  any 
other  approaches  for  collecting  wei^t 
data  on  intermodal  containers  and 
trailera.  This  effort  will  identify  how, 
where,  and  when  the  data  could  be 
collected,  who  could  collect  the  data, 
and  all  associated  costs  for  collecting 
the  data.  Again,  at  least  one  approach 
for  data  collection  will  be  proposed.  An 
estimate  of  the  quantity  of  data 
necessary  to  ensure  that  valid 
conclusions  could  be  drawn  will  be 
provided.  A  plan  that  ensures  a 
statistically  valid  sample  will  be 
developed,  along  with  an  evaluation  of 
the  best  approach(es).  The  plan  would 
include  a  description  of  the  resources 
required. 

Comparison  to  Other  Overweight 
Highway  Vehicle  Traffic 

The  study  will  determine  the 
feasibiUty  of  comparing  the 
characteristics  of  overweight  intermodal 
container  or  trailer  traffic  with  the 
characteristics  of  other  overweight 
highway  traffic.  The  analysis  of 
feasibility  will  examine  data  needs  and 
legal  ^nd  practical  impediments. 
Characteristics  considered  could 
include:  the  type  of  weight  violation: 
associated  equipment,  operational,  or 
driver  violation;  whether  the  vehicle 
was  placed  out  of  service;  whether  the 
operator  possessed  overweight  operating 
permits  valid  in  other  states;  and  any 
other  relevant  characteristics. 

Ideally,  the  study  would  identify  the 
best  available  data  on  intermodal 
container  andtrailer  combination 
weights  and  other  variables,  select  a 
comparable  sample  of  other  tractor- 
chassis  combinations  which  are  not 
moving  intermodal  containere  or 
trailera,  compare  the  two  data  sets, 
estimate  the  statistical  validity  and  cost 
of  each  sample,  and  draw  appropriate 
conclusions.  Howrever,  since  the  extent 
of  other  (non-intermodal)  overweight 
domestic  highway  freight  movements  is 
itself  not  fully  underetood,  this  study 
will  Ukely  be  limited  to  determining  the 
requirements  and  feasibility  of 
expanding  current  knowledge  in  order 


Federal  Register  /  Vol.  58.  No.  240  /  Thursday,  December  16.  1993  /  Notices  65821 


to  make  a  meaningful  comparison  of 
intermodal  traffic  with  other  domestic 
freight. 

Legislative/Other  Recommendations 

The  recommendations  developed  may 
address  improvements  to  the  collection 
of  any  relevant  data.  Legislative  and/or 
other  strategies  may  be  needed  to 
improve  data  collection  from  additional 
soiuces,  or  to  improve  data  collection 
activities  that  are  insufficient  or 
presently  not  addressed. 
Recommendations  may  focus  on 
legislation  to  ease,  streamUne,  or 
authorize  the  collection  of  overweight 
carriage  data  for  intermodal  containers 
or  trailers.  This  effort  should 
specifically  address  such  techniques  as 
"piggy-backing"  data  collection  efforts 
on  current  FHWA  Office  of  Motor 
Carriers  safety  inspections.  Any  other 
innovative  ideas  that  would  ultimately 
improve  data  collection  will  also  be 
considered.  Non-technology-based 
solutions  which  require  data  collection 
will  address  the  package  of  information 
required  by  the  Office  of  Management 
and  Budget  (OMB)  when  an  agency 
seeks  to  require  data  submission  or 
record  keeping  by  the  private  sector 
(e.g.,  for  Standard  Form  83).  This 
information  will  include  respondent 
burden  in  such  data  collection  efforts. 

Data  Sources 

The  FHWA  seeks  input  on  data 
sources  to  fulfill  the  proposed  study 
plan  bam  shipp)ere.  motor  carriere. 
railroads  port  authorities,  and  others 
interested  in  the  intermodal 
transportation  of  loaded  containere  and 
trailera.  Below  is  a  description  of 
possible  data  sources.  Information  on 
additional  sources  and  comments  on 
those  discussed  here  will  help  the 
agency  meet  the  study  requirements. 

The  Journal  of  Conunerce's  PIERS 
database  provides  data  for  international 
container  movements  through  United 
States  ports.  The  following  information, 
used  in  the  FHWA's  PIERS  study 
discussed  above,  will  be  useful  in  this 
effort:  (1)  Port  departure  date;  (2)  United 
States  port  through  which  the  container 
moved;  (3)  foreign  port  from  which  the 
container  was  shipped;  (4)  container 
size;  (5)  cargo  weight  (exclusive  of 
container  tare  weight);  and  (6) 
commodity  shipped.  These  data  proved 
highly  useful  in  the  FHWA's  initial 
study,  but  thev  do  not  actually  identify 
overweight  venicle  movements,  only 
containere  which  may  create  p>otentiaIly 
overweight  vehicle  combinations.  Nor 
do  the  data  identify  whether  the 
container  moved  by  rail  or  truck. 
Furthermore,  the  data  address  only 
international  shipments  and  not 


domestic  movements.  Finally,  this  is  a 
relatively  costly  data  source. 

Under  the  auspices  of  the  FHWA 
Office  of  Highway  Information 
Management,  the  States  have  conducted 
annual  truck  weight  surveys  since  the 
1960s.  Over  the  pwst  twenty  yeare,  these 
studies,  increasingly  utilizing  WIM 
technology,  have  produced  large 
amounts  of  data  related  to  traffic 
volume,  vehicle  classification,  and  truck 
wei^t. 

While  this  technology  may  be  used  to 
identify  vehicles  that  exceed  weight 
limits,  identifying  those  which  are 
operating  illegally  is  currently 
impossible  since  many  overweight 
vehicles  operate  under  permit. 
Frequently,  States  issue  overweight 
permits  on  an  annual  basis,  so  the  actual 
number  of  overweight  vehicle  trips 
would  be  impossible  to  identify.  In 
addition,  and  perhaps  more  critically,  it 
is  ciurently  impossible,  using  WIM 
technology,  to  determine  which  trucks 
are  carrying  containerized  or  other 
intermodal  freight.  While  certain 
aspects  of  vehicle  configuration  (such  as 
number  of  axles)  may  be  determined 
with  some  precision,  actual  cargo 
information  (such  as  the  presence  of 
containera  or  intermodal  trailera)  may 
not. 

One  possible  source  of  data  to 
overcome  these  limitations  is  the 
expanded  use  of  computer  microchips 
and  AVI  technology.  Adding  cargo 
weight  and  content  information  to  the 
chips  in  "tagged"  containera  would 
allow  instantaneous  transmission  of  the 
necessary  information  to  data  collection 
points.  Several  motor  carriera  are 
currently  in  the  process  of  tagging  all  of 
their  equipment.  One  intermodal 
operator  has  tagged  some  of  its  Alaskan 
fleet,  while  another  has  tagged  all  of  its 
equipment  in  Hawaii.  In  general, 
however,  the  well-established  trjck 
lines  which  are  adopting  this 
technology  are  least  likely  to  knowingly 
violate  weight  laws.  Their  motivation 
for  adopting  AVI  technology  arises  from 
enhanced  efficiency  gains,  such  as 
instantaneously  locating  containere  in 
ports.  An  evaluation  of  this  data  source 
must  consider,  in  assessing 
impediments,  the  likelihood  that 
independent  truckere  and  small 
trucking  firms  will  voluntarily  adopt 
such  complex  and  expensive 
technologies. 

Under  the  Uniform  Intermodal 
Interchange  Agreement  (UIIA)  of  the 
Intermodal  Association  of  North 
America  (lANA),  when  a  loaded 
intermodal  container  or  trailer  is 
transported  by  a  UIIA  subscriber,  its 
gross  weight  should  be  noted  on  the 
equipment  interchange  receipt  and/or 


the  bill  of  lading.  Recording  this 
information  is  not  mandatory,  however. 
While  this  record  does  not  address 
vehicle  weight,  it  may  be  useful  when 
compared  to  the  weight  thresholds 
recommended  by  the  Bi-State  Harbor 
Carriere  Conference  in  estimating 
movements  of  overweight  intermodal 
transport  vehicles  in  a  maimer  similar  to 
the  PIERS  study,  hi  this  way,  the 
expected  maximum  weight  for  a  given 
container  size  may  be  used  to  predict 
which  combinations  are  overweight.  For 
example,  the  Bi-State  Harbor  Carriere 
Conference  found  that  a  20- foot 
container  on  a  27-foot  chassis  should 
not  exceed  38.000  pounds.  Those 
containera  over  38,000  pounds  may  thus 
lead  to  overweight  truck/trailer/ 
container  combinations.  The  legal  and 
practical  impediments  of  using  this  data 
source  are  currently  unknown. 

Finally,  Occupational  Safety  and 
Health  Administration  (OSHA) 
regulations  (29  CFR  1917)  require 
terminals  to  weigh  export  containera 
prior  to  loading  ships  to  ensure  the 
container's  weight  does  not  exceed  the 
crane's  or  container's  limitations.  While 
these  data  do  not  provide  vehicle  weight 
information,  and  provide  post- 
movement  information  only,  they  may 
also  be  useful  when  used  in  conjunction 
with  the  Bi-State  Harbor  Carriere 
Conference  results  as  described  above. 
A  known  hmitation  of  these  data  is  that 
they  cover  export  containere  only. 

Comments 

Comments  on  the  study  described 
above  are  sought  fitim  all  parties 
interested  in  the  intermodal 
transportation  of  loaded  containere  and 
trailere.  Those  interested  in  reviewing  a 
draft  of  the  final  report  to  Congress  may 
also  submit  their  names  to  Mr.  Philip 
Blow  or  Mr.  Stefan  Natzke,  Office  of 
PoUcy  Development,  at  the  address 
shown  above,  or  may  include  such  a 
request  with  any  comments  submitted 
to  the  docket.  Comments  may  address, 
but  need  not  be  limited  to,  the  following 
questions: 

1.  Is  the  study  plan  adequate?  How 
can  it  be  improved?  Does  the  study 
approach  fulfill  the  intent  of  the 
Intermodal  Safe  Container 
Transportation  Act  of  1992  (the  Act)? 

2.  What  data  may  be  used  to  identify 
how  many  loaded  containere  and 
trailere  move  in  violation  of  the  Act?  Do 
any  other  data  sources  capture  container 
movements  independently  of  shipping 
documents  (e.g.,  bills  of  lading)?  Do 
they  record  weight  of  the  loaded 
container  or  trailer?  Do  they  capture 
vehicle  weight? 

3.  What  data  may  be  used  to 
determine  the  distribution  of  violation 


65822 Federal  Ri^pater  /  Vol  58,  No.  240  /  Thursday.  December  16.  1993  /  Notices 


type?  For  example,  bow  may  one 
determine  the  percentage  of  violations 
of  the  notiikatioaycertification 
requirement,  or  coercion  prohibition? 

4.  What  data  will  determine  the 
percentage  of  containerK^arrying  trucks 
moving  io  violation  of  the  Interstate 
weight  limits?  The  percentage  violating 
other  State  weight  laws? 

5.  How  can  the  percentage  of 
violations  invohring  overweight  axles 
(single  or  tandem)  tor  container-carrying 
vehicles  be  gauged?  The  percentage 
violating  bridge  or  statutory  limits?  Will 
these  data  be  useful  in  assessing  how 
violations  of  axle  load  or  bridge  limits 
compare  to  violations  of  gross  vehicle 
weight  (GVW)  laws  (i.e.,  the  percentage 
of  vehicles  in  compliance  with  GVW 
laws  that  exceed  other  weight  limits)? 

6.  What  is  the  best  way  to  assess  the 
prevalence  of  coercion?  What  is  the  best 
approach  for  capturing  coercion  data? 
Would  any  data  source  (e.g..  Teamster 
grievance  files)  capture  coercion? 
Would  these  data  be  available  for  the 
study? 

7.  How  can  compliance  with  the 
certification  forwarding  requirement 
best  be  evaluated? 


8.  What  is  the  best  source  of 
information  for  determining  the 
prevalence  of  intermodal  container  and 
trailer  transportaticm  without  the 
required  certification?  Note  that  final 
regulations  regarding  the  certification 
requirement  of  the  Act  have  not  yet 
been  published. 

9.  Does  the  study  method  proposed 
here  overlook  any  tttAors  which 
contribute  to  overweight  intermodal 
container  or  trailer  traffic? 

10.  If  useful  data  sources  are  collected 
in  insufficient  quantities,  would 
significant  costs  be  involved  in 
expanding  data  collection?  What  are  the 
small  business.  Paperwork  Reduction 
Act,  or  other  ramifications  of  such 
Expansion? 

11.  Which  additional  data  sources 
could  reasonably  be  developed  to 
capture  intermodal  movements  of 
containers  and  trailers  in  violation  6T 
the  Act?  What  sources  may  be  used  to 
compare  these  movements  with  other 
overweight  movements?  What  are  the 
legal  and  practical  impediments  to  the 
use  of  these  data  sources? 

12.  Do  any  ixmovative  techniques 
exist  in  other  countries  for  assessing  the 


overwmght  movement  of  intermodal 
containers  or  trailers?  If  so,  could 
similar  techniques  be  used  in  the  United 
States? 

13.  What  is  an  acceptable  level  of 
statistical  confidence  needed  to  reliably 
estimate  the  necessary  figures? 

14.  Are  any  significant  regional  or 
geographic  differences  expected  in  the 
movement  of  overweight  intermodal 
containers  or  trailers?  How  do  regional 
or  geographic  variations  in  intermodal 
container  or  trailer  movements  compare 
to  regional  or  geographic  variations  in 
other  overweight  movements?  What 
study  design  would  best  compensate  for 
these  difiierences? 

15.  What  other  relevant  questions 
should  be  addressed  in  the  study? 

AadMrity:  Pub.  L  102-548, 106  Stat.  3646; 
49  use  501,  506.  521;  23  U.S.C  315;  49 
CFR  1.48. 

Issued  on:  December  8, 1993. 
Rodney  E.  Slater, 
Federal  High  way  Administrator. 
(FR  Doc  93-30603  Filed  12-15-93;  8:45  ami 
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Federal  Highway  Admlnlttratlon 

49  CFR  Part  7 
RIN  2125-AC20 

Public  Availability  of  Information; 
Freedom  of  Information  Act 

AGENCY:  FederaMiighway 
Administration  (FHWA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  FHWA  is  revising  the 
existing  appendix  to  the  regulations 
which  provide  for  pubhc  availability  of 
information,  implementing  the  Freedom 
of  Information  Act.  This  dociunent 
updates  the  addresses  of  the  offices 
where  requests  for  Lnformation  can  be 
filed,  hours  of  operation  of  each  office, 
the  records  available  at  the  agency's 
document  inspection  faciUties,  and  the 
changes  in  designated  officials  having 
authority  to  deny  requests  for  disclosxire 
of  records.  Amendments  are  necessary 
to  ensiue  prompt  processing  of  Freedom 
of  Information  Act  requests  within  the 
FHWA. 

EFFECTIVE  DATE:  December  16. 1993. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Barbara  Spruill,  HMS-11,  Office  of 
Information  and  Management  Services, 
(202)  366-9089,  or  Mr.  Steven  RochUs. 
(202)  366-0761,  Office  of  the  Chief 
Counsel,  Federal  Highway 
Administration,  400  Seventh  Street, 
SW.,  Washington.  DC  20590.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m., 
ET.,  Monday  through  Friday,  except 
legal  holidays. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  Transportation's 
regulations  implementing  the  Freedom 
of  Information  Act  (5  U.S.C  552)  are 
contained  in  49  CFR  Part  7— Pubhc 
Availabihty  of  Information.  These 
regulations  were  last  revised  on  August 
11, 1988  at  53  FR  30265. 

This  notice  amends  appendix  D  of 
part  7  of  49  CFR.  listing  the  current 
locations  and  hours  of  operation  of  the 
Dociunent  Inspection  FadUties  for  the 
FHWA.  It  also  amends  the  hsting  of 
documents  available  at  the  agency's 
Document  Inspection  FaciUties,  as  well 
as  Usts  records  available  by  telephone  or 
electronically.  The  amendment  to  the 
appendix  D  also  addresses  the  changes 
in  designated  officials  having  authority 
to  deny  initial  requests  for  disclosiue  of 
records,  and  the  commensurate  changes 
in  appropriately  addressing  requests  for 
various  types  of  agency  records. 
Effective  October  1, 1992,  the  delegation 
of  authority  to  issue  initial  denials  of 
requests  for  information  was  changed 
from  the  agency's  FOLA  Officer  to  the 
Associate  Administrators,  the  Staff 


Office  Directors,  the  Regional 
Administrators,  and  the  Federal  Lands 
Hi^way  Program  Administrator,  who 
in  turn,  were  given  authority  to  further 
redelegate  denial  authority. 

Rulemaking  Analjrses  and  Notices 

Since  this  rulemaking  relates  to 
departmental  management, 
organization,  procedure,  and  practice, 
notice  and  comment  on  it  are 
lumecessary  and  they  may  be  made 
effective  in  fewer  than  thirty  days  after 
pubUcation  in  the  Federal  Register. 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FHV/A  has  determined  that  this 
document  does  not  contain  a  significant 
regulatory  action  under  Executive  Order 
12866  or  is  significant  within  the 
meaning  of  Department  of  , 

Traasportation  regulatory  policies  and 
procedures.  Since  this  rulemaking 
relates  to  departmental  management, 
organization,  procedure,  and  practice,  it 
is  anticipated  that  the  economic  impact 
of  this  rulemaking  will  be  minimal; 
therefore,  a  full  regulatory  evaluation  is 
not  required. 

Regulatory  Flexibility  Act 

In  compUance  with  the  Regulatory 
FlexibiUty  Act  (5  U.S.C.  601-612),  the 
FHWA  has  evaluated  the  effects  of  this 
rule  on  small  entities.  Based  on  the 
evaluation,  and  since  this  rulemaking 
relates  to  departmental  management, 
organization,  procedure,  and  practice, 
the  FHWA  hereby  certifies  that  this 
action  will  not  have  a  significant 
economic  impc^  on  a  substantial 
number  of  small  entities.  ■' 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  action  does  not  have  sufficient 
federalism  impUcations  to  warrant  the 
preparation  of  a  federaHsm  assessment 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.205, 
Highway  Planning  and  Construction. 
The  regulations  implementing  Executive 
Order  12372  reganhng 
intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to 
the  program. 

Paperwork  Reduction  Act 

This  action  does  not  contain  a 
collection  of  information  requirement 


for  purposes  of  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501 
et  seq.). 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environmental  PoUcy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  and  has  determined 
that  this  action  would  not  have  any 
effect  on  the  quaUty  of  the  environment. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  Usted  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  number 
contained  in  the  heading  of  this 
document  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 

List  of  Subjects  in  49  CFR  Part  7 

Administrative  practice  and 
procedure,  Freedom  of  Information, 
Records. 

Issued  on:  December  8, 1993. 
Rodney  E.  Slater, 

Federal  High  way  Administrator 

In  consideration  of  the  foregoing,  the 
FHWA  hereby  amends  49  CFR  part  7  by 
revising  appendix  D  to  read  as  set  forth 
below. 

PART  7— PUBUC  AVAILABILITY  OF 
INFORMATION 

1.  The  authority  citation  for  part  7 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552;  31  U.S.C  9701;  49 
U.S.C.  322. 

2.  Part  7  is  amended  by  revising 
appendix  D  to  read  as  follows: 

Appendix  D  to  Part  7 — Federal 
Midway  Administration 

1.  General 

This  appendix  describes  the  location  and 
hours  of  operation  of  the  document 
inspection  fecilities  of  the  Federal  Highway 
Administration  [FHWA);  the  kinds  of  records 
that  are  available  for  public  inspection  and 
copying  at  these  facilities;  and  the 
procedures  by  which  members  of  the  public 
may  make  requests  for  records. 

2.  Document  Inspection  Facilities 

Document  inspection  faciliUes  are 
maintained  at  the  Federal  Highway 
Administration  Headquarters,  each  regional 
office,  and  each  division  office.  Except  for 
legal  public  holidays  and  other  special 
closings,  these  fecilities  are  open  to  the 
public,  Monday  through  Friday,  during 
regular  working  hours,  which  are  included 
after  each  address  below.  Written  requests  for 
information  under  the  Freedom  of 
InfbrmaUon  Act  should  l>e  sent  to  the 
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appropriate  office,  and  the  envelope  in  which 
the  request  is  sent  should  be  prominently 
marked  wltii  the  letters  "FOIA"  (see 
paragraph  4  below). 


Wastdngtea  Ifnariqiiiitiin 

FOIA  Program  Officer  (HMS-10),  Federal 
Highway  Administration.  400  Sevrath 
Street,  SW..  room  4428,  Washington,  DC 
20590.  7 AS  «jn.-4:15  p.m.  ET. 

Regional  Offices 

Regional  Fsderal  Hi^way  Administrator. 
Region  1,  Federal  Highway  Administration, 
Clinton  Avenue  and  North  Pearl  Street, 
room  719.  Albany,  NY  12207.  7:30  ajn.-4 
p.m.  ET.  (Connecticut  Maine, 
Massachusetts;.  New  Hampshire,  New 
Jersey,  New  York.  Puerto  Rico,  Rhode 
Island,  Vermont,  Virgin  Islands) 

Regional  Federal  Hi^way  Administrator, 
Region  3,  Federal  Highway  Administration. 
10  South  Howard  Street,  suite  4000, 
Baltimore.  MD  21201.  7:30  ajn.-4:15  p.m. 
ET.  (Delaware.  District  of  Columbia, 
Maryland,  Pennsylvania.  Virginia.  West 
Virginia) 

Rogional  Federal  Highway  Administrator. 
Region  4.  Federal  Highway  Administration, 
suite  200, 1720  Peachtree  Road.  NW.. 
Atlanta,  GA  30367.  7:45  am.-4;15  p.m.  ET. 
(Alabama,  Florida.  Geoigia,  Kentucky, 
Mississippi.  North  Carolina,  South 
Carolina,  Tennessee) 

Regional  Federal  Highway  Administrator, 
Region  5,  Federal  Highway  Administration. 
18209  Kxie  Highway,  Homewood,  IL 
60430-2294.  7:30  a.m.-4:15  pjn.  CT. 
(Illinois,  Indiana,  Michigan.  Minnesota, 
Ohio,  Wisconsin) 

Regional  Federal  Highway  Administrator, 
Region  8.  Federal  Highway  Administration, 
819  Taylor  Street,  room  SAOO,  P.O.  Box 
902003.  Port  Worth,  TX  76102.  8  Bjn.-4:30 
p.m.  CT.  (Arkansas,  Louisiana,  New 
Mexico,  Oklahoma,  Texas) 

Regional  Federal  Highway  Administrator, 
Region  7.  Federal  Highway  Administration, 
6301  Rockhill  Road,  P.O.  Box  419715 
(64141).  Kansas  Qty,  MO  64131.  7-.30  a.m.- 
4  p.m.  CT.  (Iowa,  Kansas.  Missouri, 
Nebraska) 

R^onal  Federal  Highway  /.dministrator. 
Region  8,  Federal  Highway  Administration, 
555  Zang  Street,  room  400,  Lakewood,  CO 
80228.  7;45  ajn.-4:15  pjn.  MT.  (Colorado, 
Montana.  North  Dakota,  South  Dakota. 
Utah,  Wyoming) 

Regional  Federal  Highway  Administrator, 
Region  9,  Federal  Highway  Administration, 
211  Main  Street,  room  1100,  San  Francisco, 
CA  94105.  7:45  a.m.-4:lS  pjn.  PT. 
(Ahzooa.  California.  Hawaii.  Nevada. 
Guam.  American  Samoa) 

Regional  Fedanl  Highway  Administrator, 
Region  10.  Federal  Highway 
Administzation.  KOIN  Center,  suite  600. 
222  SW.  Columbia  Street,  Portland.  OR 
97201.  7:45  ajn.-4;30  p.m.  PT.  (Alaska. 
Idaho.  Otegon,  Washii^on) 

Divisian  Offioas 

Alabama.  500  Eastern  Boulevard,  suite  200, 
Montgnraery.  AL  36117-2018.  7  ajn.-4:30 
p.m.  CT. 


Alaska.  709  W.  Ninth  Street,  room  851.  P.O. 

Box  21648,  JuBsau.  AK  99802  1648.  7:30 

a.m.-5  p.m.  Alaska  Time. 
Arizona,  234  N.  Central  Avenue,  suite  300. 

Phoenix,  AZ  85804.  7:30  a.m.-4:15  p.m. 

MT. 
Arkansas,  Federal  0£5c8  Building,  room 

3128,  700  West  Capitol  Avenue.  Littie 

Rock.  AR  72201-3298.  7:30  a.m.-4  p.m. 

CT.  "^ 

California.  980  Ninth  Street,  suite  400,  P.O. 

Box  1915  (95812-1915),  Sacramento,  CA 

95814.  7:45  a.m.-4:30  p.m.  PT. 
Colorado,  555  Zang  Stoeet,  room  250, 

Lakewood,  CO  80228.  7:45  a.m.-4;lS  p.m 

MT. 
Connecticut  Abraham  A.  Ribicoff  Federal 

Building,  450  Main  Street,  room  635, 

Hartford,  CT  06103.  7:30  aja.-4  pjn.  ET. 
Delaware,  300  South  New  Street,  room  2101, 

Dover,  DB  19901-6726.  7:45  a.m.-4:15  p.m. 

ET.  ^ 

District  of  Columbia,  Union  Center  Plaza, 

suite  750,  820  First  Street,  NE., 

Washington.  DC  20002.  7:30  ajn.-4  p.m. 

ET. 
Florida,  227  N.  Bronough  Street,  room  2015, 

Tallahassee,  FL  32301.  7:30  a.m.-4  p.m. 

ET. 
Georgia,  1720  Peachtree  Rd.,  N'W.,  suite  300, 

Atlanta,  GA  30367.  7  a.m.-4  p.m.  ET. 
Hawaii,  Prince  )onah  Kuhio  Kalanianaole 

Federal  Building,  300  Ala  Moana 

Boulevard,  room  3202,  Box  50206, 

Honolulu,  HI  96850.  7:30  a.m.-4  p.m.  HT. 
Idaho,  3050  Lakeharbor  Lane,  suite  126, 

Boise,  ID  83703.  7:30  a.m.-4  p.m.  MT. 
Illinois,  3250  Executive  Park  Drive, 

Springfield,  IL  62705.  7:30  a.m.-4:15  p.m. 

CT. 
Indiana.  575  N.  Psnnsylvania  Street  room 

254.  Indianapolis.  IN  46204.  7:30  ajn.-4 

p.m.  ET. 
Iowa.  105  Sixth  Street.  P.O.  Box  627.  Ames, 

lA  50010.  7:45  a.m.-4:30  p.m.  CT. 
Kansas,  3300  South  Tojwka  Boulevard,  suite 

1,  Topeka,  KS  66611-2237.  7:45  a.m.-4;15 

p.m.  CT. 
Kentucky.  |ohn  C.  Watts  Federal  Building 

and  U.S.  Courthouse.  330  W.  Broadway, 

P.O.  Box  536,  Frankfort  KY  40602.  8  aju.- 

4:45  p.m.  ET. 
Louisiana.  Federal  Building,  room  255,  750 

Florida  Street.  P.O.  Box  3929  (70821). 

Baton  Rouge,  LA  70801.  7:30  a.m.-4  pjn 

CT. 
Maine,  Ednmnd  S.  Muskie  Federal  Building, 

40  Western  Av«aue,  room  614,  Augusta, 

ME  04330.  7:30  a.m.-4  pjn.  ET. 
Maryland,  The  Rotunda,  suits  220,  West  40th 

Street,  Baltimore,  MD  21211.  7:45  a.m.- 

4:15  p.m.  ET. 
Massachusetts,  55  Broadway.  10th  Floor, 

Cambridge,  MA  02142.  7:45  a.m.-4:15  p.m. 

ET.  *^ 

Michigan,  Federal  Building,  room  211,  315 

West  Allegan  Street,  Lansing.  MI  48933. 

7:45  ajn.-4:lS  p.m.  ET. 
Minnesota.  Metro  Square  Boiiding,  suite  490, 

Seventh  and  Robert  Streets.  St  Paul.  MN 

55101.  7;30  a.m.-4  p.nL  CT. 
Mississippi,  666  North  Street  suite  105. 

Jackson.  MS  39202-3199.  7:30  a.nL-4  p.m. 

CT. 
Missouri,  209  Adams  Street.  P.O.  Box  1787 

(65102).  JeSersoaaty,  M0«5101.  7:30 

ajn.-4pjn.CT. 


Montana.  Federal  Office  Building,  301  South 

Perk.  Drawer  10056.  Helena.  MT  S9626- 

0056.  7:30  a.m. -4  p.m.  MT. 
Nebraska.  Pedaral  Building,  room  220. 100 

Centennial  Mall  North.  Lincoln.  NE  68508- 

3851.  7:30  a.m. -4:15  p.m.  CT. 
Nevada,  705  North  Plaza  Street,  suite  220, 

Carson  Qty,  MV  89701.  7:45  a-m.-4:30  pjn. 

PT. 
New  Hampshire.  Federal  Building,  room  204, 

279  Pleasant  Street,  Concord,  NH  03301. 

7:30  a.m.-4  pjn.  ET. 
New  jOTsey,  Suburban  Square  Building,  2nd 

Floor.  25  Scotch  Road.  Trenton,  NJ  08628- 

2595.  8  a.m.-4;30  p m.  ET. 
New  Mexico,  604  West  San  Mateo  Road, 

SanU  Fe.  NM  87501-1963.  7:30  a.m.-4 

p.m.  MT. 
New  York,  Leo  W.  O'Brien  Federal  Building, 

9th  Floor,  Qinton  Avenue  and  North  Pearl 

Street.  Albany.  NY  12207.  7:30  a.m.-4  p.m. 

ET. 
North  Carolina,  310  New  Bern  Avenue,  P.O. 

Box  26906,  Raleigh,  NC  27611.  7:45  a  m- 

4:15  p.m.  ET. 
North  Dakota,  Federal  Building,  P.O.  Box 

1755,  220  East  Rosser  Avenue,  Bismarck, 

ND  58502.  7:45  a.m.-4:30  pjn.  CT. 
Ohio,  200  North  High  Street,  room  328, 

Columbus.  OH  43215.  7:30  ajn.-4:15  p.m. 

ET. 
Oklahoma,  Federal  Office  Building,  room 

454,  200  NW.  Fifth  Steeet,  Oklahoma  City, 

OK  73102.  7:30  a.m.-4  p.m.  CT. 
Oregon,  The  Equitable  Center,  suite  100,  530 

Center  Street,  NE.,  Salem,  OR  97301.  7:30 

a.m.-4:15  p.m.  PT. 
Pennsylvania.  228  Walnut  Street,  P.O.  Box 

1086,  Harrisbuig,  PA  17108.  8  ajn.-4:30 

p.m.  ET. 
Puerto  Rico,  Fredarico  Degetau  Federal 

Building  and  U.S.  CourSiouse,  Carlos 

Chardon  Street  room  329,  Hato  Rey,  PR 

00918.  7:30  a.m.-4  p.m.  AT. 
Rhode  Island,  380  Westminster  Mall,  Fifth 

Floor,  Providence.  Rl  02903.  7:45  a.m.-4:15 

p.m.ET. 
South  Carolina.  Strom  Thurmond  Federal 

Building.  1835  Assembly  Street,  suite  758,  . 

Columbia,  SC  29201.  7:45  a.m.-4:15  p.m. 

ET. 
Scuth  Dakota.  Federal  Building,  room  337, 

225  South  Pierre  Street  P.  0.  Box  700. 

Pierre,  SD  57501.  8  a.m.-4:30  p.m.  CT. 
Tennessee,  249  Cumberland  Bend  Drive, 

Nashville,  TN  37228.  8  a  m.-4:30  p.m.  CT. 
Texas.  Federal  Office  Building,  300  East 

Eighth  Street,  room  826.  Austin.  TX  78701. 

7:30  a.m.-4:15  pjn.  CT. 
Utah.  2520  West  4700  South,  suite  gA,  Salt 

Lake  Qty.  UT  84118.  7:30  a.m.-4  p.m.  MT. 
Vermont,  Federal  BuUding,  87  State  Street 

P.O.  Box  558  (05601),  Moatpelier,  VT 

05602.  7:30  a.m.-4  p.m.  ET. 
Virginia,  Federal  Building.  10th  Floor,  400  N. 

8th  Street,  P.O.  Box  10045,  Richmond,  VA 

23240.  7:30  a.m.-4  p.m.  ET. 
Virgin  Islands.  US.  Federal  Building  and 

U.S.  Courthouse,  room  281,  Charlotte 

Amaiie,  St  Thomas,  VI 00801  (8:30-12:30 

AST)  7:30  a.m.-ll;30  a.m.  ET. 
Washington,  suite  501,  Evergreen  Plaza,  711 

S.  Capitol  Way,  Oiympia.  WA  98501.  7:30 

a.m.-4:30  p.m.  PT. 
West  Virginia,  550  Eagan  Street  suite  300, 

Charieston,  WV  25301.  8  a.m.-4:30  p.m. 

ET. 
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Wisconsin,  4502  Vernon  Boulevard, 
Madison.  WI  5370S-4005.  7:30 1.01.-4:15 
p.m.CT. 

Wyoming,  1916  Evans  Avenue,  Cheyenne, 
WY  82001-3764.  7:45  a.m.-iiao  p.m.  MT. 

Federal  Lands  mgbway  Division  Offices 

Division  Engineer,  Eastern  Federal  Lands 
Highway  Division,  Loudoun  Tech  Center, 
21400  Ridgetop  Circle,  Sterling,  VA  22170. 
7:45  a.m.-4:15  p.m  ET. 

Division  Engineer,  Central  Federal  Lands 
Highway  Division,  555  Zang  Street,  P.  O. 
Box  25246  (Denver  80225),  Lakewood,  CO 
80228.  7:45  a.m.-4:15  p.m.  MT. 

Division  Engineer,  Western  Federal  Lands 
Highway  Division,  610  East  Fifth  Street, 
Vancouver,  WA  98661.  8  a.m.-4:30  p.m. 
PT. 

3.  Records  Available  Through  Document 
Inspection  Facilities 

(a)  The  following  records  are  available 
through  the  FHWA  Headquarters 
document  inspection  fedlity: 

(1)  Final  opinions  (including 
conoirring  and  dissenting  opinions,  if 
any)  and  orders  made  in  the 
adjudication  of  cases  and  issued  by  the 
Federal  Highway  Administration; 

(i)  Motor  Camer  Safety 
Administrative  Rulings  adopted  by  the 
Associate  Administrator  for  Motor 
Carriers,  issued  by  an  Administrative 
Law  Judge  in  the  adjudication  of  motor 
carrier  enforcement  cases,  and  decisions 
of  the  Associate  Administrator.  (See  also 
documents  available  at  Regional 
Document  Inspection  Facilities). 

(ii)  Motor  Carrier  Safety  Waivers  From 
Regulations  (including  Handicapped 
Driver  Waiver  Program),  containing 
records  of  the  decisions  made  to  specific 
applicants  for  specific  waivers  from 
certain  motor  carrier  safety  regulations. 

(2)  Any  policy  or  interpretation  issued 
by  the  Federal  Highway  Administration, 
including  any  policy  or  interpretation 
concerning  a  particular  factual  situation, 
if  that  pohcy  or  interpretation  can 
reasonably  be  expected  to  have 
precedential  value  in  any  case  involving 
a  member  of  the  public  in  a  similar 
situation. 

(i)  Environmental  Guidebook,  a 
ccmprehensive  compilation  of 
interpretations  of  the  environmental 
regulations  and  environmental  law.  (See 
also  paragraph  3.(b)(6)(i).) 

(ii)  Motor  carrier  regulatory 
interpretations. 

(3)  Electronic  files,  available  for 
downloading  from  the  Federal  Highway 
Electronic  Bulletin  Board  (FEBBS)  (dial 
(202)  366-3764),  or  viewing/copying 
from  the  screen,  which  include  such 
items  as: 

(i)  The  Federal-Aid  PoUcy  Guide 
(FAPG)  (compressed  version),  a  single 
source  doounentation  of  the  FHWA's 
current  poUcies,  regulations  and 


nonregulatory  procedural  guidance 
primarily  related  to  the  Federal-aid 
Highway  Program: 

(ii)  The  Directives  system  (index 
listing,  compressed  version),  a 
numerical/subject  cross  reference  listing 
of  current  Orders,  Notices,  and 
Technical  Advisories  issued  by  FHWA; 

(iii)  Title  23,  United  States  Code 
(USC)  (compressed  version);  the  most 
up  to  date  version  of  the  Code,  with  any 
approved  changes  incorporated; 

(iv)  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991 
aSTEA),  Pub.  L.  102-240, 105  Stat. 
1914; 

(v)  Title  23,  Code  of  Federal 
Regulations  (CFR)  (compressed  version); 
the  most  up  to  date  version -of  the  23 
CFR,  with  all  approved  changes 
incorporated; 

(vi)  PoUcy  memoranda  and  questions 
and  answers  on  the  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991 
(ISTEA),  and  various  planning  related 
statistics  and  information; 

(vii)  T2:  Technology  Transfer 
Confeience  plus  Transportation 
Research  Board  (TRB)  Research 
Abstracts  listing; 

(viii)  National  Highway  Institute 
(NHI)  Course  Schedule  and  other  NHI 
information;  and 

(4)  Anti-drug  abuse  regulatory 
information  maintained  by  the  Anti- 
drug Information  Center  (ADIC),  which 
can  be  searched  or  downloaded  by 
telephone  (voice  and  FAX)  at  1-800- 
225-3784  (24-hour  access)  or  seart:hed/ 
downloaded  by  use  of  a  modem  at  1- 
800-225-3804  for  the  Department  of 
Transportation's  anti-drug  programs. 
This  includes  the  anti-drug  regulations 
for  the  motor  carrier  industry,  some  of 
the  most  commonly  asked  questions 
regarding  the  regulations,  and 
interpretation  and  elaborations  of 
regulations. 

(b)  The  following  records  are 
generally  available  through  Federal 
Highway  Administration  document 
inspection  facilities,  with  the  exception 
of  Federal  Lands  Highway  Division 
Offices,  which  do  not  have  copies  of 
Motor  Carrier  materials,  and  other 
exceptions  as  noted: 

(1)  FHWA  Orders,  used  primarily  to 
promulgate  internal  policy,  instructions, 
and  general  guidance. 

(2)  FHWA  Notices,  containing  short 
term  instructions  or  information  which 
is  expected  to  remain  in  efi'ect  for  a 
predetermined  period  of  time  normally 
not  to  exceed  one  year. 

(3)  FHWA  Bulletins,  issued  by  the 
agency  and  used  to  promulgate  one  time 
announcements  or  transmit  reports, 
publications,  and  other  similar  material. 


(4)  Technical  Advisories  (TAs), 
containing  permanent  or  long-lai:ting 
detailed  techniques  or  technical 
material  that  is  advisory  in  nature. 

(5)  FHWA  Manuals,  issued  by  the 
Federal  Highway  Administration  and 
containing  detailed  procedures, 
standards,  and  guides  relating  to  the 
administration  of  the  Federal-aid 
Highway  Program,  the  Federal  Lands 
Highway  Pn^ram,  and  the  Motor 
Carrier  Program.  They  include  the 
following: 

(i)  Federal-Aid  Policy  Guide  (FAPG), 
an  organized,  looseleaf,  single  source 
documentation  of  the  FHWA's  oirrent 
policies,  regulations  and  nonregulatory 
procedural  guidance  information  related 
to  the  Federal-aid  Highway  Program.  A 
small  portion  of  these  materials  relates 
to  the  agency's  Federal  Lands  Highway 
Program  and  State  and  Community 
Highway  Safety  Program. 

(li)  Department  ofTransportation 
(DOT)  Organizational  Manual  (DOT 
ORDER  1100.63),  issued  by  the  Office  of 
the  Secretary  ofTransportation  and 
describing  the  organization  of  FHWA 
and  the  mission  and  functions  of  each 
principal  organizational  imit. 

(iii)  Labor  Comphance  Manual,  used 
as  a  guide  in  Federal-aid  Highway 
Program  and  Federal  Lands  Highway 
Program  construction  projects,  to  assure 
compliance  with  federal  labor  laws  by 
the  highway  construction  contractors. 

(iv)  Motor  Carrier  Management 
Manual,  used  as  a  general  management 
guide  for  administering  the  motor 
carrier  progiem. 

(v)  Manual  on  Uniform  Traffic  Control 
Devices  (MUTCD).  a  publication  of  the 
Federal  Highway  Administration, 
setting  forth  basic  principles  that  govern 
the  design  and  usage  of  traffic  control 
devices,  and  current  traffic  control 
device  design  and  application 
standards.  Section  lA-7  of  the  MUTCD 
incorporates,  by  reference,  several  other 
publications. 

(vi)  Standard  Specifications  for 
Construction  of  Roads  and  Bridges  on 
Federal  Highway  Projects,  FP-92, 1992, 
based  on  the  AASHTO  Guide 
Specifications  for  Highway 
Construction,  used  as  a  guide  by  the 
Federal  Lands  Highway  Program  for 
construction  of  roads  and  bridges  on 
Federal  Lands  Highway  projects. 
(Available  in  the  Headquartera  and 
Federal  Lands  Highway  Program 
division  offices  document  inspection 

(vii)  U.S.  DOT  FHWA  Construction 
Manual,  for  Use  as  a  Guide  for  FHWA 
Personnel  (1985),  used  as  a  guide  for  the 
construction  of  roads  and  bridges  within 
federally  owned  and  administered  parks 
and  lands.  (Available  in  the 
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Headquarters  and  Federal  Lands 
Highway  Program  division  offices 
document  inspection  fedlities.) 

(viii)  Emergency  ReUef-Disaster 
Assistance  Manual  (Publication  No. 
FHWA-^D-88-001).  providing 
instructions  on  procedures  for  FHWA, 
State,  and  local  highway  agency 
personnel  involved  in  Federal-aid 
Highway  system  emergencies  (severe 
damage  to  nighways  as  a  result  of  a 
major  catastrophe  or  nattiral  disaster), 
including  guidance  for  evaluating 
damage  and  preparing  the  documents 
necessary  to  support  the  use  of 
Emergency  ReUef  (ER)  funds. 

(ix)  Emergency  Relief  Manual  for 
Federal  Roads  Off  the  Federal-aid 
System  (FHWA  Technical  Advisory  T 
5180.2),  containing  detailed  program 
guidance  for  the  administration  of 
emergency  relief  for  Federal  roads,  i.e., 
roads  and  trails  administered  by  the 
National  Perk  Service,  the  Bureau  of 
Indian  AfGairs,  the  Forest  Service,  and 
the  Bureau  of  Land  Management. 
(Available  in  the  Headquarters  and 
Federal  Lands  Highway  Program 
division  offices'  dociunent  inspection 
faciUties.  Some  regional  and  division 
offices  may  have  copies.) 

(6)  Guiaelines/ determinations, 
guidelines  or  determinations  containing 
details  of  compliance  programs, 
accident  investigations,  enforcement 
programs,  and  interpretations. 

(ij  Environmental  Guidebook,  a 
comprehensive,  compilation  of 
interpretations  of  the  environmental 
regulations  and  environmental  law, 
federal  government-wide,  with 
procedural  guidance,  policy  memos, 
and  implementation  instructions. 
(Complete  files  available  in  the 
Washington  headquarters  document 
inspection  facility) 

(ii)  Highway  Safety  Guidelines, 
highway-related  guideUnes  applying  to 
those  provisions  of  the  State  and 
Commimity  Highway  Safety  Program 
imder  the  Highway  Safety  Act  of  1966 
(title  23,  U.S.  Code,  chapter  4)  and 
delegations  of  authority  by  the  Secretary 
ofTransportation,  for  which 
responsibihty  resides  in  the  FHWA. 

(c)  The  following  information  is 
available  by  telephone. 

(1)  Motor  Carrier  Safety  Ratings,  a 
specific  designation  of  safety  fitness 
assigned  to  each  interstate  motor  carrier 
relative  to  the  extent  of  compliance  or 
non-compliance  with  motor  carrier 
safety  regulations,  available  by 
telephone  request  at  (800)  832-5660. 
(Ratings  c^  also  be  obtained  for  a 


specific  motor  carrier  by  written  request 
to  the  Office  of  Motor  Carrier 
Information  Management,  HIA-1, 
Federal  Highway  Administration,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.) 

(2)  ADIC  (Anti-drug  Information 
Center),  containing  anti-drug  abuse 
regulatory  information  for  the 
Department  of  Transportation's  anti- 
drug programs,  including  the  anti-drug 
regulations  for  the  motor  carrier 
industry,  some  of  the  most  commonly 
asked  questions  regarding  the 
regulations,  and  interpretation  and 
elaborations  of  regulations,  which  can 
be  accessed  by  telephone  at  1-800-225- 
3784  (24-hour  access).  (See  paragraph 
3. (a)(4)  of  this  appendix  regarding 
electronic  information.) 

4.  Requests  for  Records  Under  Subpart 
F  of  This  Part 

Each  person  desiring  to  inspect  a 
record,  or  to  obtain  a  copy  thereof, 
should  submit  a  request,  in  writing,  to 
the  appropriate  Federal  Highway 
Administration  official  at  Xne  address 
Usted  in  paragraph  2,  Document 
Inspection  Facihties.  If  it  is  not  known 
where  in  FHWA  the  record(s)  sought 
may  be  found,  the  request  may  be 
submitted  to  the  FOIA  Program  Officer, 
Washington  headquartera,  at  the  address 
given  in  paragraph  2,  Document 
bispection  Facilities,  above.  Generally, 
all  requests  pertaining  to  the  Motor 
Carrier  Program  should  be  submitted  to 
the  FOIA  Program  Officer  at  the 
Washington  headquarters  office  except 
as  noted  in  subparagraph  (b).  The 
following  provides  an  illustration  of 
types  of  records  available  and  specifies 
where  requests  for  such  records  are 
appropriately  addressed: 

la)  Examples  of  records  for  which 
requests  may  properly  be  made  to  the 
FHWA  FOL\  Program  Officer 
(Washington  headquarters): 

(1)  Copies  of  Motor  Carrier  Accident 
Reports.  (FHWA  ehminated  the 
requirements  for  this  report,  effective 
March  3, 1993;  consequently,  FHWA 
will  not  have  accident  report  forms  for 
accidents  occurring  after  March  3, 
1993.) 

(2)  Records  on  specific  motor  carriera 
or  specffic  motor  carrier  files. 

(3)  Copies  of  contracts  or  requests  for 
proposals  (RFP's). 

(4)  Copies  of  research  and 
development  (R&D)  project  records, 
excluding  pubUshed  reports. 

(b)  Examples  of  records  for  which 
requests  may  properly  be  made  to  the 
FHWA  Regional  Offices; 


(1)  Copies  of  administrative  records 
for  the  entire  region,  for  example, 
personnel  and  &iancial  management 
records. 

(2)  Copies  of  records  pertaining  to 
region-wide  implementation  of  HiWA 
programs. 

(3)  Copies  of  Final  Ordera  of  the 
Agency  which  may  include:  negotiated 
Settlement  Agreements,  Notices  of 
Claim  (to  which  a  motor  carrier  has 
foiled  to  reply),  and  Out-of-Service 
Ordera. 

(c)  Examples  of  records  for  which 
requests  may  properly  be  made  to  the 
FHWA  Division  Offices: 

(1)  Copies  of  records  pertaining  to 
specific  Federal-aid  highway  projects. 

(2)  Copies  of  environmental  studies 
for  Federal-aid  highway  projects. 

(d)  Examples  of  records  for  which 
requests  may  properly  be  made  to  the 
appropriate  FHWA  Federal  Lands 
Highway  (FLH)  Division  Offices: 

(1)  FLH  project  records. 

(2)  FLH  contract  files. 

5.  Determinations  Not  To  Disclose 
Records 

Authority  to  issue  initial 
determinations,  including  initial  denials 
of  access  to  records  and  of  fee  waivere 
or  fee  waiver  reductions  has  been 
delegated  to  all  FHWA  Associate 
Administratore,  Staff  Office  Directors, 
Regional  Administratore,  and  the 
Federal  Lands  Highway  Program 
Administrator.  Each  of  these  officials  is 
abo  authorized  to  redelegate  this 
authority  to  subordinate  officials. 

6.  Reconsideration  of  Determinations 
Not  To  Disclose  Records  and  To  Deny 
Fee  Waivers 

Any  peraon  who  has  been  notified 
that  a  record  or  part  of  a  record  that  has 
been  requested  will  not  be  disclosed,  or 
could  not  be  found,  or  that  a  request  for 
a  fee  waiver  or  reduction  will  not  be 
granted,  may  appeal,  in  writing,  to  the 
Associate  Adniinistrator  for 
Administration,  Federal  Highway 
Administration,  400  Seventh  Street  SW., 
Washington,  DC  20590,  for 
reconsideration  of  the  determination.  A 
copy  of  the  appeal  letter  should  be 
simultaneously  sent  to  the  office  which 
made  the  initial  determination.  The 
decision  of  the  Associate  Administrator 
for  Administration  is  administratively 
final. 

(FR  Doc.  93-30631  FUed  12-15-93;  8:45  am] 
eujNo  cooE  4si»-a-p 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Acfaninlstration 

23  CFR  Part  657 
[FHWA  Docket  Na  93-28] 
RIN2125-AC60 

Certtflcation  of  Size  arul  Weight 
Enforcement 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Advance  notice  of  proposed 
rulemaking;  request  for  comments. 

summary:  The  FHWA  is  considering 
proposing  changes  to  the  guidance 
provided  to  State  highway  agencies  for 
preparing  annual  vehicle  size  and 
weight  certiRcations  and  enforcement 
plans.  Improvements  in  data  collection 
and  scale  technology  since  publication 
of  the  existing  regulation  in  1980  lead 
the  FHWA  to  believe  that  a  more 
effective  use  of  these  developments  may 
improve  this  program.  Public  comment 
is  requested  on  the  type  of  information 
and  data  that  should  be  submitted  by 
State^-to  s"r>port  an  effective 
enforcemfc.:i  plan,  and  their  annual 
vehicle  size  and  weight  enforcement 
certifications. 

DATES:  Comments  on  this  docket  must 
be  received  on  or  before  March  16, 1994. 
ADDRESSES:  Submit  written,  signed 
comments,  to  FHWA  Docket  No.  93-28. 
Federal  Highway  Administration,  room 
4232,  HCC-10.  Office  of  the  Chief 
Counsel,  Federal  Highway 
Administtation,  400  Seventh  Street 
SW.,  Washington.  DC  20590.  All 
comments  received  will  be  available  for 
exammetioD  at  the  above  addrose 
between  8:30  a.m.  and  3:30  p.m.,  e.t.. 
Monday  through  Friday  except  legal 
Federal  holidays.  Those  desiring 
notification  of  receipt  of  comraents  must 
include  a  self-addressed,  stamped 
postcard. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Thomas  K'  nek,  Office  of  Motor  Carrier 
Information  Management  (202-366- 
2212)  or  Mr.  Charles  Medalen,  Office  of 
the  Chief  Counsel  (202-366-1354). 
Federal  Highway  Administration,  400 
Seventh  Street,  SW..  Washington,  DC 
20590.  Office  hours  are  from  7:30  a.m. 
to  4  p.m.,  e.t.,  Monday  through  Friday, 
except  legal  Federal  holidays. 

SUPPLEMENTARY  INFORMATION: 

Background 

To  preserve  the  Nation's  investment 
in  the  Interstate  Highway  System. 
Congress  established  in  1956  vehicle 
weight  limits  for  the  Interstate  System 
(23  U.S.C.  127)  and  beginning  in  1974 


required  each  State  to  certify  annually 
tbat  it  ia  enforcing  its  size  and  weight 
laws  (23  U.S.C.  141).  The  Fed»al-aid 
Highway  Act  of  1978.  Public  Law  95- 
599.  92  Stat.  2689,  authorized  the 
Department  of  Transportation  to  require 
that  each  State  provide  information  in 
its  certification  sufficient  to  aDoM 
evaluation  of  the  State's  weight 
enforcement  program.  In  1980,  the 
FHWA  promulgated  a  regulation,  23 
CFR  part  657,  Certification  of  Saa  and 
Weight  Enforcement,  detailipg  the 
information  needed  fttjm  the  States  to 
evaluate  the  State's  weight  enforconent 
program.  In  addition,  the  States  were 
required  annually  to  prepare  vehicia 
size  and  weight  enforcement  plans. 
Each  State's  plan  was  to  be  the  basis 
against  which  its  enforc^ent  program 
as  summarized  in  its  certification  was  to 
be  evaluated.  , 

Currently,  States  provide  in  their 
annual  certifications  to  the  FHWA,  due 
on  January  1  of  each  year,  such 
information  as  the  number  of  trucks 
weighed  by  scale  type,  and  the  total 
number  of  citations  issued  by  type  of 
violation.  Permits  issued  by  type,  the 
number  of  off-loads  and  load  shifts,  and 
changes  to  the  State's  vehicle  size  and 
weight  laws  and  regulations  related  to 
permit  fees  and  overweight  fiaes  are 
also  reported. 

A  State's  vehicle  size  and  weight 
enforcement  plan  contains,  among  other 
information,  an  inventory  of  facilities 
and  equipment,  fiscal  and  personnel 
resources,  enforcement  practices  and 
procedures,  program  goals,  and  an 
evaluation  of  current  operations.  A 
State's  plan  is  to  be  provided  to  the 
FHWA  for  review  by  July  1  and  is  to  te 
accepted  and  in  effect  by  October  1  of 
each  year. 

ProUema  Witk  the  Existing 
Certification  and  Enforcement  Plan 
ProceuDres 

I.  The  Magnitude  and  Location  of  the 
Overweight  Vehicle  Problem  are 
Unknown 

The  FHWA  has  had  more  than  10 
years  of  experience  using  data  provided 
by  the  States  to  evaluate  the 
effectiveness  of  State  vehicle  size  and 
weight  enforcement  programs.  While 
year-to-year  comparisons  of  such 
information  as  vehicles  weighed  and 
citations  issued  provide  some  indication 
of  the  effectiveness  of  the  State's 
program,  the  basic  questions  about  the 
magnitude  and  location  of  the 
overweight  vehicle  problem  remain 
unanswered. 

The  1991  State  certifications  showed 
that  of  more  than  150  million  vehicles 
weighed,  655,000  were  illegally 


overweight.  This  information 
demonstrates  very  good  compliance; 
only  0.4  percent  of  all  vehicles  weighed 
were  in  violation.  However,  data  from 
Weigh-In-Motion  (WIM)  surveys  and 
wei^  scale  bypass  studies  show  much 
higher  percentages  of  overweight 
vehicles.  In  these  siu^eys  and  studies,  it 
is  not  uncommon  to  find  that  10  to  20 
percent  of  the  vehicles  weighed  are 
overweight.  While  a  certain  number  of 
these  vehicles  are  operating  legally  with 
an  overweight  permit  issued  by  the 
States,  the  data  reported  in  the  State's 
certifications  appear  to  underrepresent 
the  number  of  overweight  vehicles  in 
actual  operation. 

2.  Operational  Tolerances  at  Scales  Are 
Common  Despite  Federal  Law 

Federal  law  (23  U.S.C.  127)  prohibits 
"enforcement  tolerances"  on  the 
Interstate  System  unless  a  State  has  a 
grandfather  right  to  allow  them.  In 
addition,  non-statutory  tolerances  off 
the  Interstate  are  an  indication  of 
inadequate  enforcement  of  State  law, 
and  thus  conflict  with  the  requirements 
of  23  use.  141.  A  minor  exception  is 
the  tolerance  for  portable  scales  (wheel- 
load  weighers)  in  part  658  that  was 
adopted  to  compensate  for  inherent 
limits  on  the  accuracy  of  this 
equipment. 

Despite  this  rather  consistent  rejection 
of  tolerances,  many  States  continue  to 
use  them.  A  recent  report  on  the 
FHWA's  size  and  weight  program  by  the 
Department  of  Transportation's 
Inspector  General  (IG)  (Report  Number 
RO-FH-2-003,  issued  November  21, 
1991)  found  that  enforcement  agencies 
in  six  of  the  eight  states  audited  allowed 
overweight  tolerances,  both  on  and  off 
the  Interstate,  for  which  they  had  no 
statutory  authority. 

There  are  two  general  reasons  for 
tolerances.  First,  States  may  adopt  them 
to  avoid  antagonizing  important 
economic  groups.  Farmers,  loggers,  sand 
and  gravel  haulers,  construction 
companies,  and  certain  other  carriers 
ofien  load  in  the  field,  where  scales  are 
not  available,  and  many  States  once 
gave  such  local  interests  partial 
exemptions  from  weight  limits  in  the 
form  of  tolerances.  Product-specific 
tolerances  discriminated  against  other 
truckers,  however,  and  where  tolerances 
are  allowed  today,  they  are  usually 
available  to  all  carriers  irrespective  of 
commodity. 

Second,  some  judges  reject  ccses 
involving  weights  not  significantly 
above  a  statutory  limit  because  they  do 
not  believe  the  scales  used  are 
su^ciently  precise  to  make  fine 
distinctions.  Preferring  to  err  in  favor  of 
the  defendant,  these  judges  create 
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informal,  and  probably  inconsistent, 
tolerances.  If  enforcement  officials  are 
unable  to  persuade  the  courts  that  their 
scales  are  acciu^te  enough  to  measure 
the  amount  of  the  overweight  cited,  they 
have  little  choice  but  to  adopt  the 
courts'  "rule(s)  of  thumb."  The  FHWA 
agrees  that  enforcement  efforts  should 
not  exaggerate  the  accuracy  of  a 
particular  scale  or  type  of  scale,  but 
most  tolerances  appear  to  be 
considerably  larger  than  the  margin  of 
error  of  the  scales  involved. 

Modem  platform  scales  are  complex 
electro-mechanical  devices.  In  many 
places  they  are  exposed  to  a  wide  range 
of  climatic  conditions,  with  variable 
maintenance  schedules,  yet  are 
expected  to  weigh  tens  or  hundreds  of 
thousands  of  vehicles  with  very  high 
consistency  and  accuracy.  They  achieve 
that  goal,  by  and  large,  but  some 
deviations  from  a  true  weight  cannot  be 
completely  avoided.  The  best 
information  on  the  accuracy  of  scales  is 
found  in  "Handbook  44,"  published 
annually  by  the  National  Institute  of 
Standards  and  Technology  (NIST),  U.S. 
DepartmOTt  of  Commerce.' 

According  to  the  1992  edition  of 
Handbook  44,  a  permanently  installed 
platform  scale  may  be  certified  accurate 
with  a  tolerance  of  0.1  percent  if  new, 
and  0.2  percent  if  it  is  being  recertified. 
This  means  that  a  new  scale  weighing 
a  vehicle  with  a  20,000-pound  single 
axle,  a  34,000-pound  tandem,  and  an 
80,000-pound  gross  weight  could  have  a 
margin  of  error  of  20.  34.  and  80 
pounds,  respectively.  In  other  words,  it 
could  report  the  axle  and  gross  weight 
values  as  anything  between  19.990- 
20.010  pounds.  33.983-34.017  pounds, 
and  79,960-80,040  pounds, 
respectively.  If  the  scale  had  been 
recertified,  the  range  of  error  would 
expand  to  40,  68  and  160  pounds,  and 
the  scale  could  produce  values  between 
19.980-20,020  pounds,  33,966-34,034 
pounds,  and  79,920-80,080  pounds, 
respectively.  Semi-portable  scales  are 
less  accurate,  and  fully  portable  scales 
are  the  most  difficult  to  calibrate 
precisely.  In  1984,  when  the  current 
regulation  was  adopted,  the  FHWA 
estimated  that  wheel-load  weighers  are 
usually  accurate  to  within  two  to  three 
percent;  the  rule  permits  States  to  allow 
a  tolerance  not  to  exceed  five  percent 
when  using  portable  scales  (23  CFR 
658.17(f)). 

The  IG  found  that  State  tolerances  on 
single  axles  ranged  from  400  to  1,000 
pounds,  on  tandem  axles  from  499  to 


>  NIST  Handbook  44, 1993  ad..  "Specifications. 
Tolerances,  and  Other  Technical  Requirements  for 
Weighing  and  Measuring  Devices,"  U.S. 
Department  of  Commerce,  NIST.  Gaithersburg,  MD, 
October  1992. 


1,000  pounds,  and  on  gross  weight  from 
499  to  1.600  pounds.  These  tolerances 
appear  to  be  far  larger  than  necessary  to 
account  for  platform  scale  error,  but 
they  may  bear  some  relationship  to  the 
achievable  accuracy  of  semi-portable  or 
portable  scales.  Yet  all  of  the  States 
investigated  by  the  IG  allowed  these 
tolerances  on  their  most  modem 
platform  scales  as  well  as  their  less 
accurate  equipment. 

The  FHWA  believes  the  prohibition 
on  tolerances  in  23  U.S.C.  127  was 
intended  to  prevent  States  from  granting 
de  facto  exceptions  to  the  weight  limits 
under  political  pressure  from  economic 
interests.  However,  scales  are  not 
infallibly  accurate,  and  we  do  not 
believe  Congress  intended  to  require 
States  to  issue  citations  for  overweight 
violations  that  fall  within  the 
demonstrable  margin  of  error  of  the 
scales  used.  Section  658.17(e)  allows  a 
tolerance  because  of  the  inaccuracy  of 
portable  scales,  and  it  may  be 
appropriate  to  apply  that  principle  to 
other  types  of  scales.  The  FHWA  is 
therefore  seeking  public  comment  from 
enforcement  agencies,  scale 
manufacturers,  and  the  motor  carrier 
industry  on  ways  to  create  a  tolerance 
based  on  the  margin  of  error  of  scales 
without  simply  creating  a  "loophole" 
for  overweight  vehicles. 

A  related  Dut  somewhat  different 
problem  involves  what  might  be  called 
"citation  tolerances,"  i.e.,  the  practice  of 
citing  only  the  violation  that  carries  the 
heaviest  penalty,  even  though  the 
vehich  may  exceed  several  different 
Federal  weight  limits.  The  single  axle, 
tandem  axle,  bridge  formula,  and 
maximum  gross  weight  limits  in  section 
127  are  separate  legal  requirements,  and 
without  a  grandfather  right,  a  State  may 
not  exempt  from  prosecution  a  violation 
of  any  one  of  them.  Several  States  have 
been  put  on  notice  in  recent  years  that 
the  single-citation  mle  amounts  to  a 
tolerance  of  the  other  violations  and  that 
sanction  procedures  to  withhold 
Federal-aid  funds  will  be  undertaken 
unless  the  State  begins  to  cite  all 
violations  discovered  or  demonstrates  a 
grandfather  right  not  to  do  so. 
Commenters  should  keep  this  in  mind 
when  they  address  the  issue  of  weight 
tolerances. 

3.  Preparation  of  Enforcement  Plans  and 
Certifications  Is  Time  Consuming 

The  States  spend  an  estimated  4,160 
hours  preparing  each  year's 
certifications  and  enforcement  plans. 
Some  States  go  beyond  Federal 
requirements  in  preparing  their 
enforcement  plans  and  certifications, 
thus  providing  unnecessary  though 
sometimes  interesting  information. 


Other  States  provide  minimally 
acceptable  levels  of  information  or 
information  in  a  format  other  than  that 
described  in  the  existing  regulation. 

4.  Not  all  States  Are  Taking  Advantage 
of  Improved  Data  Collection  to  Enhance 
Program  Management  and  Effectiveness 

The  FHWA  review  of  State  vehicle 
enforcement  plans  and  certifications 
suggests  that  the  data  collected,  the  data 
collection  equipment  and  procedures, 
and  the  reporting  format  all  need  to  be 
reexamined.  Advances  in  data 
collection  equipment,  data  analysis  and 
reporting,  coupled  with  continuing 
limitations  on  personnel  and  financial 
resources,  suggest  that  improved  data 
management  can  enhance  the 
effectiveness  of  enforcement  plans  and 
the  statistical  support  of  certifications. 
For  example,  data  ciurently  reported  in 
State  certifications  do  not  indicate 
which  commercial  groups  are  major 
contributors  to  the  overweight  vehicle 
problem.  There  is  also  no  indication 
who  the  repeat  violators  are.  These  data 
are  needed  to  plan  an  effective 
enforcement  program.  States  need  to  be 
encouraged  to  use  the  latest  data 
management  systems  in  their 
enforcement  programs. 

5.  The  Amount  of  Pavement  Wear 
Attributable  to  Vehicles  With  Special 
Permits  Is  Unknown 

Federal  law  (23  U.S.C.  127)  allows 
States  to  issue  special  overweight  load 
permits  on  Interstate  highways  where 
the  load  cannot  be  easily  dismantled  or 
divided.  In  addition,  if  a  State  had  laws 
in  effect  on  July  1, 1956,  allowing  ttie 
issuance  of  special  overweight  permits 
for  divisible  loads  (grandfather  rights), 
the  State  can  continue  to  issue  such 
permits.  All  States  issue  overweight 
permits  for  non-divisible  loads,  and  32 
States  issue  permits  for  divisible  loads. 
Ten  of  these  States  have  begun  issuing 
divisible  load  permits  since  1982,  when 
the  Surface  Transportation  Assistance 
Act  (Pub.  L.  97-424,  96  Stat.  2097) 
allowed  States  to  determine  their 
grandfather  rights.  In  addition  to  single- 
trip  divisible  and  non-divisible  load 
permits,  27  States  also  issue  multiple- 
trip,  divisible  load  permits,  and  33 
States  issue  multiple-trip,  nondivisible 
load  permits.  From  1984  to  1989  the 
number  of  multiple-trip  divisible  load 
permits  issued  increased  an  average  of 
8.7  percent  per  year,  while  the  number 
of  multiple-trip  non-divisible  load 
permits  issued  increased  an  average  of 
14.5  percent  per  year.  Because  the 
FHWA  does  not  require  the  number  of 
trips  made  under  each  multiple-trip 
permit  to  be  reported,  the  added 
pavement  and  bridge  damage  costs 
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resulting  from  issuing  multiple-trip 
permits  is  unknown. 

6.  Pgrmit  Fee  aad  Overweight  Fine 
Schedules  Do  Not  Always  Reflect  True 
Costs 

The  Department's  National 
Transportation  Policy  (NTP)  a  strongly 
advocates  pennit  fees  that  are 
commensurate  with  the  cost  of  repairing 
damage  to  roads  and  bridlges  caused  by 
overweight  vehicles.  The  fees  should 
also  cover  all  administrative  expenses 
and  enforcement  costs  associated  with 
the  permit  prosiam.  States  determine 
the  fees  to  be  charged  for  overweight 
permits  as  well  as  penalties  to  be 
assessed  for  violating  vehicle  size  and 
weight  laws.  Current  pennit  fee  and 
overweight  fine  schedules  are  reported 
annually  to  the  Congress  in  the  FHWA's 
publication  Overweight  Vehicles — 
Penalties  i  Permits.^  In  1989,  the 
average  permit  fee  for  a  4000-pound 
gross  weight  overload  was  $16.78,  and 
the  average  fine  for  a  4,000  pourni 
overload  was  $182.25.  Pennit  fees 
ranged  from  no  charge  to  $60  for  4000 
pounds  overweight.  The  fine  for  4,000 
pounds  overweight  ranged  from  $10  to 
$70et  If  the  cost  of  pavement  damage 
ranges  between  4  and  16  cants  per 
ESAL-mile  (ESAL  stands  for  an  18,000- 
pound  equivalent  single  axle  load  and  is 
the  primary  measure  of  pavement  wrear 
used  in  the  United  States),  the  cost  of  an 
84,000-pound  vehicle  traveUng  100 
miles  would  be  b«tween  $16  and  $64. 

As  can  be  seen,  there  is  a  wide  range 
among  States  in  both  pennit  fees  and 
overweight  fines.  State  overweight  fine 
schedules  also  need  to  be  based  on 
recovering  the  feill  cost  of  bridge  and 
pavement  weer  done  by  thoee 
responsibk>  ^ir  (^)erating  illegally 
overweight  vehicles  including 
enforcement  and  administrative  costs. 

7.  Enforcement  Plans  Lack  Specific, 
Measurable  Coals 

Another  weakness  discovered  in 
reviewing  States  enforcement  plans  is 
that  they  often  lack  specific,  n)ea8urab)e 
goals.  Since  the  enforcement  plan  is  the 
primary  crrterion  against  which  the 
effectivenees  of  the  State's  size  and 


I  Mowing  America:  N«w  DiraeUoa*,  New 
Opportiinittes;  A  StatemAol  of  National 
TransporUtion  Policy  Strategia*  for  Action.  U.S. 
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weight  enforcement  program  is  to  be 
measiired,  plan  go^  need  to  be  specific 
and  measurable. 

8.  There  Is  Inadequate  Vehicle  Site  and 
Weight  Enforcement  in  Some  Urban 
Areas 

States  that  do  luit  have  vehicle  size 
and  weight  enforcement  jurisdiction  in 
urban  areas  are  required  to  evaluate  the 
weight  enforcement  efforts  of  the  local 
jurisdictions.  These  analyses  are  to 
include  identifying  the  urban  areas  not 
under  State  jurisdiction  andTeporting 
the  number  of  Federal-aid  highway 
miles  in  the  urban  areas.  The  States  are 
also  asked  for  a  narrative  discussion  of 
enforcement  in  these  areas.  While  such 
discussions  often  include  the  number  of 
vehicles  weighed,  citations  issued, 
coordinated  State  and  local  weight 
enforcement  efforts,  and  a  summary  of 
training  efforts,  many  do  not  ' 

Because  States  do  not  heve 
jurisdiction  in  these  areas,  they  do  not 
feel  re^Mmsible  for  reporting  the 
required  information.  Because  cities  do 
not  have  the  equipment  and  expertise 
for  vehicle  size  and  weight  enfbrcement. 
they  do  not  report  the  information  to  the 
States  for  inclusion  in  the  States' 
enforcement  plan  and  certification. 
Accordingly,  it  is  difficult  to  judge 
urban  weight  enfortnment  from  a 
national  perspective. 

9.  Sanction  Procedures  Do  Not  Clearly 
Identify  State  Settlement  Options 

If  a  State  fails  to  cenify  as  required  by 
FHWA  regulations,  sanction  procedures 
can  be  implemented  to  reduce  by  10 
percent  the  highway  funds  that  would 
otherwise  be  apportioned  to  the  State^ 
for  the  next  fiscal  year.  If  the  Secretary 
of  Transportation  determines  that  the 
State  is  not  adequately  enforcing  State 
size  and  weight  laws  on  Federal-aid 
highways,  sanction  procedures  can  also 
be  implemented  to  reduce  apportioned 
highway  funds  by  10  percent.  If  State 
laws  applicable  to  the  Interstate 
highways  are  not  consistent  with  weight 
limits  found  in  23  U.S.C  127,  sanction 
procedures  can  be  implemented  to 
withhold  all  National  Highway  System 
funds  to  be  apportioned  to  the  State  for 
the  next  fiscal  yeer. 

The  sanction  procedures  found  in  23 
CFR  657.21  do  not  clearly  indicate  the 
options  available  to  a  State  for  resolving 
conflicts  between  Federal  and  State 
laws,  or  issues  involving  degree  of 
enforcement.  Sanction  prcx^dures  and 
penalties  are  somewhat  different 
depending  on  the  reason  for 
implementing  sanctions.  These 
differences  are  not  clearly  indicated  in 
the  FHWA  regulation. 


Request  for  Comments 

The  FHWA  solicits  comments  frt>m  all 
interested  persons  on  how  to  addresa 
the  problems  discussed  above,  as  well 
as  any  other  aspect  of  the  current  size 
and  wei^t  enforcement  process. 
Specific  answers  are  sought  in  regard  to 
the  following  questions,  which  are 
arranged  in  the  same  order  as  the 
problem  areas  discussed  above: 

1.  Magnitude  and  location  of  the 
overwent  vehicle  problem  are 
unknown. 

(a)  Would  it  be  feasible  to  develop  a 
procedure  for  determining  the 
magnitude  and  location  of  illegal 
overweight  vehicles  which  could  list  the 
percentage  of  illegal  overweight  vehicles 
by  highway  system,  season,  and  time  of 
day? 

(b)  What  would  be  the  added  cost  for 
a  database  system  capable  of  reporting 
the  magnitude  and  location  of  the  illegal 
overweight  vehicle  problem?  The  cost 
estimated  should  include  equipment 
and  person-hours  needed  to  determine 
the  magnitude  and  location  of  the  illegal 
overweight  vehicle  problem,  but  not  the 
cost  of  current  enforcement  and 
reporting  requirements. 

(c)  Is  the  percentage  of  illegal 
overweight  vehicles  by  highway  S]rstem, 
further  stratified  by  season  and  time  of 
day,  needed  to  effectively  evaluate  the 
level  of  compliance  and  plan  for 
enforcement?  If  not,  how  does  your 
State  or  how  would  you  recommend  the 
level  of  comphance  and  the 
effectiveness  of  enforcement  be 
determined? 

(d)  Should  the  content  of  enforcement 
plans  be  left  to  each  State,  or  should 
FHWA  mandate  the  inclusion  of  a 
certain  core  group  of  enforcement 
approaches  (such  as  WIM)  and  relevant 
evidence,  to  which  a  State  would  add 
other  techniques  as  needed? 

2.  Operational  tolerances  at  scales  are 
common  despite  Federal  law. 

(a)  Should  an  operational  tolerance 
for  enforcement  purposes  be  recognized 
and  accounted  for,  or  should  the 
theoretical  status  quo  with  respect  to 
tolerances  be  maintained  (i.e., 
prohibition)? 

(b)  If  an  operational  tolerance  were  to 
be  considered,  should  it  be  a  fixed 
amount,  or  some  percentage  of  the  scale 
reading? 

(c)  How  large  an  operational  tolerance 
should  be  granted  for  each  type  of  scale? 

(d)  Should  a  different  tolerance  be 
established  for  each  major  category  of 
weight  control,  i.e.,  single  axle,  tandem 
axle,  bridge  formula,  and  gross  weight? 

(e)  Should  application  of  any  scale 
tolerance  be  mandatory  or  be  decided  by 
weighmaster  on  a  per  vehicle  basis? 
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3.  Preparation  of  enforcement  plans 
and  certifications  is  time  consuming. 

(a)  What,  if  any,  changes  to  Federal 
regulation  (23  CFR  part  657)  do  you 
recommend  regarding  the  preparation 
requirements  and  processing  procedures 
for  the  enforcement  plan  and 
certification? 

4.  Not  all  States  are  taking  advantage 
of  improved  data  innovations. 

(a)  With  respect  to  vehicle  size  and 
weight  enforcement,  has  your  State 
within  the  last  couple  of  years  evaluated 
its  data  needs,  data  collection 
equipment  and  procedures,  and  internal 
reporting  requirements?  If  so,  please 
summarize  the  findings. 

(b)  What  is  your  State's  cunent 
procedure  for  collecting  and  analyzing 
the  data  needed  to  meet  certification 
reporting  requirements? 

5.  Pavement  wear  attributed  to 
vehicles  with  special  permits  is 
unknown. 

(a)  Has  your  State  determined 
pavement  and  bridge  costs  attributed  to 
vehicles  operating  under  special  permit? 
If  so,  please  describe  the  methodology. 

(b)  Does  your  State  have  a 
computerized  permit  data  management 
system  that  reports  permits  by  type,  i.e., 
single  trip  non-divisible  load,  single  trip 
divi.sible  load,  multiple-trip  non- 
divisible  load,  and  multiple-trip 
divisible  load?  If  so,  please  describe 
your  program. 

(c)  Can  your  State  determine  from  its 
permit  application  system  the  number 
of  trips  made  under  multiple-trip 
permits,  the  length  of  each  trip,  or  axle 
weights? 

(d)  Please  provide  your  ideas  on  the 
feasibility  of  determining  a  true  cost  of 
a  special  permit  program,  including 
pavement  and  bridge,  enforcement,  and 
administrative  costs. 

6.  Permit  fee  and  overweight  fine 
schedules  do  not  always  reflect  true 
costs. 

(a)  What  is  the  basis  for  the  current 
overweight  permit  fee  and  fine 
structures  in  your  State?  Do  the  fees  and 
fines  include  the  cost  of  pavement  and 
bridge  wear?  Administrative  costs? 
Enforcement  costs? 

7.  Enforcement  plans  lack  specific, 
measurable  goals. 

(a)  Is  it  practicable  to  use  national 
standards  for  evaluating  the  adequacy  of 
enforcement,  e.g.,  number  of 
enforcement  officers  per  mile  of 
Federal-aid  highway,  number  of 
vehicles  weighed  per  gallon  of  diesel 
fuel  sold,  niunber  of  weigh  scales  per 
vehicle  mile  of  vehicle  travel,  etc.?  If  so, . 
what  measures  do  you  recommend? 

(b)  By  what  date  does  your  State  need 
FHWA  comments  on  its  annual 


certification  in  order  to  include  them  in 
its  next  year's  enforcement  plan? 

8.  There  is  inadequate  vehicle  size 
and  weight  enforcement  in  some  urban 
areas. 

(a)  Should  the  FHWA  revise  its 
regulations  to  require  an  annual 
evaluation  of  the  vehicle  size  and 
weight  enforcement  effort  in  all  cities 
over  a  population  threshold  such  as,  for 
example.  200,000,  rather  than  in  just 
those  cities  where  the  State  does  not 
have  jurisdiction? 

(b)  What  is  recommended  to  improve 
enforcement  coordination  between  the 
State  and  cities? 

9.  Sanction  procedures  do  not  clearly 
identify  State  settlement  options. 

(a)  What  changes  to  Federal 
regulations  are  recommended  regarding 
resolution  of  conflicts  over  the  level  of 
enforcement  and  conformance  of  State 
and  Federal  law? 

Rulemaking  Analyses  and  Notices 

All  comments  received  before  the 
close  of  business  on  the  final  day  of  the 
comment  period  indicated  above  will  be 
considered  and  will  be  available  for 
examination  in  the  docket  at  the  above 
address.  Comments  received  after  the 
closing  date  will  be  filed  in  the  docket 
and  will  be  considered  to  the  extent 
practicable.  In  addition  to  late 
comments,  the  FHWA  will  also 
continue  to  file  in  the  docket  relevant 
information  that  becomes  available  after 
the  closing  date,  and  interested  persons 
should  continue  to  examine  the  docket 
for  new  material. 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Polices  and  Procedures 

The  FHWA  has  determined  that  this 
action  is  not  a  "significant  regulatory 
action"  within  the  meaning  of  Executive 
Order  12866  or  "significant"  within  the 
meaning  of  Department  of 
Transportation  regulatory  polices  and 
procedures.  Due  to  the  preliminary 
nature  of  this  document  and  lack  of 
necessary  information  on  costs,  FHWA 
is  unable  to  evaluate  the  economic 
impact  of  potential  changes  to  the 
regulatory  requirements  concerning  the 
certification  of  size  and  weight 
enforcement.  Based  on  the  information 
received  in  response  to  this  notice,  the 
FHWA  intends  to  carefully  consider  the 
costs  and  benefits  associated  with 
various  alternative  requirements. 
Comments,  information,  and  data  are 
solicited  on  the  economic  impact  of  the 
potential  changes. 

Regulatory  Flexibility  Act 

Due  to  the  preliminary  nature  of  this 
document  and  lack  of  necessary 


information  ok  costs,  the  FHWA  is 
unable  to  evaluate  the  effects  of  tke 
potential  regulatory  chains  on  small 
entities.  Based  on  the  infc^matioo 
received  in  response  to  this  notice,  the 
FHWA  intends,  in  compliance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  to  carefully  consider  the 
economics  impacts  of  these  potential 
changes  on  small  entities.  The  FHWA 
solicits  comments,  information,  and 
data  on  these  impacts. 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that  - 
this  action  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  federalism  assessment. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.205, 
Highway  Planning  and  Construction. 
The  regulations  implementing  Executive 
Order  12372  regarding 
intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to 
this  program. 

Paperwork  Reduction  Act 

This  action  does  not  contain  a 
collection  of  information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act  of  1980.  44  U.S.C.  3501 
etseq. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  and  has  determined 
that  this  action  would  not  have  any 
effect  on  the  quality  of  the  environment. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  section  v\rith 
the  Unified  Agenda. 

List  of  Subjects  in  23  CFR  Part  657 

Enforcement,  Enforcement  Plan, 
Highways  and  roads.  Sanctions,  and 
Vehicle  size  and  weight  certification. 

Authority:  23  U.S.C.  127, 141,  and  315;  49 
CFR  1.48(b). 
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Issued  on:  December  8, 1993. 
Rodney  E.  Slater. 
Federal  High  way  Administrator. 
(FR  Doc  93-30604  Filed  12-15-93;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
[CFDA  MX:  84.200] 

Graduate  Aaaiatanca  In  Araaa  of 
National  Nead  Program;  Inviting 
Appllcatlona  for  Naw  Awarda  for  Hacal 
Year  (FY)  1994 

Purpose  of  Program:  This  program 
provides  fellowships  through  academic 
departments  and  programs  of 
institutions  of  higner  education  to  assist 
graduate  students  of  superior  ability 
who  demonstrate  financial  need.  The 
purpose  of  the  program  is  to  sustain  and 
enhance  the  capacity  for  teaching  and 
research  in  areas  of  national  need. 

Eligible  Applicants:  An  academic 
department  of  an  institution  of  higher 
education  that  meets  the  requirements 
in  34  CFR  648.2. 

Deadline  for  Transmittal  of 
Applications:  February  14, 1994. 

Deadline  for  Intergovernmental 
Review:  April  15, 1994. 

Applications  Available:  December  30, 
1993. 

Available  Funds:  $18,386,000  for  new 
awards. 

Estimated  Range  of  A  wards: 
$100,000-$750,000. 

Estimated  Average  Size  of  Awards: 
$190,000. 

Estimated  Number  of  Awards:  80. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  36  months. 

Applicable  Regulations:  (a)  The 
Education  Etopartment  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parU  74,  77,  79,  82.  85,  and  86; 
and  (b)  The  regulations  in  34  CFR  part 
648  as  published  elsewhere  in  this  issue 
of  the  Federal  Register. 

SUPPUEMENTARY  MFORMATION:  The 
Graduate  Assistance  in  Areas  of 
National  Need  Program  furthers 
National  Education  Goal  4,  that  U.S. 
students  will  be  first  in  the  world  in 
science  and  mathematics  achievement, 
and  Goal  5,  that  every  adult  American 


will  be  literate  and  will  possess  the 
knowledge  and  skills  necessary  to 
compete  in  a  global  economy  and 
exercise  the  rights  and  responsibilities 
of  citizenship.  The  nrogram  furthers 
both  goals  by  providing  fellowship 
assistance  to  increase  the  number  of 
teachers  with  a  substantive  background 
in  mathematics  and  science,  as  well  as 
increase  the  number  of  graduate 
students  who  complete  degrees  in 
mathematics,  science,  and  engineering. 
The  program  also  furtiiers  these  goals  by 
providing  fellowship  assistance  to 
graduate  students  so  that  these  students 
can  provide  an  example  for  American 
youth  on  the  importance  of  continued 
learning  throughout  an  individual's  life. 

Institutional  Payment 

Tbe  Secretary  estimates  that  the 
institutional  payment  for  academic  year 
1994-1995  will  be  $9,245.  which 
represents  a  2.7  percent  adjustment  of 
the  academic  year  1993-1994  payment 
based  on  the  Department  of  Labor's 
projection  in  April  1993  of  the 
Consumer  Price  Index  for  1993.  The 
Secretary  will  adjust  the  institutional 
payment  prior  to  the  issuance  of  grant 
awards  based  on  tbe  Department  of 
Labor's  projection  in  December  1993  of 
the  Consiuner  Price  Index  for  1993. 

Priorities 

Absolute  Priorities 

Under  34  CFR  7S.105(c)(3)  and  34 
CFR  648.3,  the  Secretary  gives  an 
absolute  preference  to  applications  that 
meet  one  or  more  of  the  following 
priorities.  The  Secretary  funds  under 
this  competition  only  application^  that 
meet  one  or  more  of  these  absolute 
priorities: 

AppUcations  that  propose  to  provide 
fellowships  in  one  or  more  of  the 
following  areas  of  national  need: 
Biology,  Chemistry.  Engineering, 
Foreign  Languages,  Mathematics,  and 
Physics. 


Invitational  Priority 

Within  the  absolute  priority,  the 
Secretary  is  particularly  interested  in 
applications  that  meet  the  following 
invitational  priority.  However,  under 
75.105(c)(1)  an  appUcation  that  meets 
this  invitational  priority  does  not 
receive  competitive  or  absolute 
preference  over  other  applications: 

Applications  that  propose  to  provide 
fellowships  in  Foreign  Languages  other 
than  French,  German,  Italian  and 
Spanish. 

For  Applications  or  Information 
Contact 

Celeste  B.  FeUous.  U.S.  Department  of 
Education.  Division  of  Higher  Education 
Incentive  Programs,  400  Maryland 
Avenue,  SW.,  room  3022.  ROB-3. 
Washington.  DC  20202-5251. 
Telephone:  (202)  708-9419.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

Information  about  the  Department's 
funding  opportimities.  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  or  on  the  Internet  Gopher  Server 
at  G0PHER.ED.GOV  (under 
Announcements.  Bulletins  and  Press 
Releases).  However,  the  official 
application  notice  for  a  discretionary 
grant  competition  is  the  notice 
pubUshed  in  the  Federal  Register. 

Program  Authority:  20  U.S.C  11341- 
1134q-l. 

Dated:  September  10, 1993. 
David  A.  Longanacksr, 

Assistant  Secretary  for  Postsecondary 

Education. 

[FR  Doc  93-30616  Filed  12-15-93;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  648 
RIN  1840-AB66 

Graduate  Assistance  In  Areas  of 
National  Need 

agency:  Department  of  Education. 
ACTION:  Final  regulations. 

SUMMARY:  The  Secretary  implements 
regulations  for  the  Graduate  Assistance 
in  Areas  of  National  Need  (GAANN) 
program.  The  program  originally  was 
enacted  in  the  Education  Amendments 
of  1980  and  was  amended  by  the  Higher 
Education  Amendments  of  1992.  These 
regulations  incorporate  statutory 
requirements  ana  provide  rules  for 
applying  for  and  spending  Federal 
funds  under  this  program. 
EFFECTIVE  DATE:  These  regulations  take 
effect  45  days  after  publication  in  the 
Federal  Register  or  later  if  the  Congress 
takes  certain  adjournments.  If  you  want 
to  know  the  effective  date  of  these 
regulations,  call  or  write  the  Department 
of  Education  contact  person.  A 
doetfment  announcing  the  effective  date 
will  be  published  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carolyn  Proctor-Kelly.  Telephone:  (202) 
708-9419.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  These 
regulations  implement  the  GAANN 
program  authorized  under  title  IX,  part 
D,  of  the  Higher  Education  Act  of  196S 
(HEA),  as  amended  by  the  Higgler 
Education  Amendments  of  1992  (Pub.  L. 
102-325).  This  program  provides 
fellowships  through  academic 
departments  of  institutions  of  higher 
education  to  assist  graduate  students  of 
superior  ability  who  demonstrate 
financial  need.  The  purpose  of  the 
program  is  to  sustain  and  enhance  the 
capacity  for  teaching  and  research  in 
areas  of  national  need. 

The  GAANN  program  furthers 
National  Education  Goal  4,  that  U.S. 
students  will  be  first  in  the  world  in 
science  and  mathematics  achievement, 
and  Goal  5,  that  every  adult  American 
will  be  literate  and  will  possess  the 
knowledge  and  skills  necessary  to 
compete  in  a  global  economy  and 
exercise  the  rights  and  responsibilities 
of  citizenship.  The  program  furthers 
both  goals  by  providing  fellowship 
assistance  to  increase  the  number  of 
teachers  with  a  substantive  background 


in  mathematics  and  science,  as  well  as 
increase  the  number  of  graduate 
students  who  complete  degrees  in 
mathematics,  science,  and  engineering. 
The  program  also  furthers  these  goals  by 
providing  fellowship  assistance  to 
graduate  students  so  that  theee  students 
can  provide  an  example  for  American 
youth  on  the  importance  of  continued 
learning  throughout  an  individual's  life. 

On  June  16. 1993,  the  Secretary 
published  a  notice  of  proposed 
rulemaking  for  this  program  in  the 
Federal  Register  (58  FR  33^24).  In  this 
notice,  the  Secretary  solicited  public 
comment  on  the  proposed  regulations. 

Analysis  of  Conunents  and  Changes 

In  response  to  the  Secretary's 
invitation  in  the  NPRM,  13  parties 
submitted  comments  on  the  proposed 
regulations.  An  analysis  of  the 
comments  follows. 

Major  issues  are  grouped  according  to 
subject,  with  appropriate  sections  of  the 
regulations  referenced  in  parentheses. 
Other  substantive  issues  are  discusaed 
under  the  section  of  the  regulations  to 
which  they  pertain. 

Technical  and  other  minor  changes — 
and  suggested  changes  the  Secretary  is 
not  legally  authorized  to  make  under  the 
appli^ble  statutory  authority — are  not 
addressed. 

Areas  of  National  Need—(§  648.3/ 
Appendix) 

Comments:  One  commenter  suggested 
that  the  Secretary  limit  the  list  of  areas 
of  national  need  in  the  appendix  to 
those  that  are  the  most  likely  to  be 
designated  for  support.  The  commenter 
believes  that  by  listing  every  j 

conceivable  discipline  in  which  one 
might  receive  a  doctoral  degree,  the 
proposed  regulations  go  beyond  the 
areas  originally  envisioned  as  "national 
needs." 

Another  commenter  suggested  that 
the  Secretary  maintain  funding  of 
disciplines  that  have  traditionally  been 
funded  under  the  program.  The 
commenter  believes  that  this  »rill  allow 
the  Secretary  to  conduct  longitudinal 
studies  to  determine  if  program  funding 
has  produced  a  greater  number  of  U.S. 
doctorates  within  these  fields.  The 
commenter  also  fears  that  many 
institutions  may  not  be  able  to  continue 
projects  without  continued  program 
funding.  Finally,  this  commenter 
suggested  that,  before  adding  new  areas 
of  national  need,  the  Secretary  consult 
with  graduate  deans  at  institutions 
nationwide  to  determine  where  there 
are  critical  needs  for  teaching  and 
research. 

Discussion:  The  Secretary  agrees  that 
the  academic  areas  listed  in  the 


appendix  should  be  Hmited  to  those  that 
are  the  most  likely  to  be  selected  as 
areas  of  national  need.  The  Secretary 
has  limited  the  academic  areas  on  the 
list  to  those  disciplines  and 
subdisciplines  that  Departmental 
studies  project  will  have  a  significant 
shortfall  at  the  Ph.D  level  in  the  year 
2005.  or  are  listed  in  section  943(b)  of 
the  HEA. 

The  Secretary  has  not  yet  determined 
which  disciplines  will  be  designated  as 
areas  of  national  need.  The  Secretary 
does  not  intend,  however,  automatically 
to  fund  disciplines  that  have 
traditionally  been  funded  under  the 
program.  Pursuant  to  section  943(b)  of 
the  HEA,  the  Secretary  will  consult  with 
the  National  Science  Foundation,  the 
National  Academy  of  Sciences,  the 
National  Endowment  for  the  Arts  and 
the  Humanities,  and  other  appropriate 
Federal  and  nonprofit  agencies  and 
organizations  about  areas  to  be 
designated  as  areas  of  national  need. 
After  these  consultations,  the  Secretary 
will  designate  areas  of  national  need  for 
the  fiscal  year  1995  competition,  and 
annually  thereafter. 

Finally,  the  Secretary  does  not  intend 
to  consult  directly  with  graduate  deans 
at  institutions  nationwide  regarding 
which  areas  will  be  designated  as  areas 
of  national  need.  Rather,  pursuant  to 
section  943(b)  of  the  HEA,  the  Secretary 
plans  to  consult  with  such  nonprofit 
organizations  as  the  Association  of 
American  Universities  and  the  Council 
of  Graduate  Schools  which  represent  the 
interests  of  graduate  deans  of 
institutions. 

Changes:  The  Secretary  has  changed 
the  title  of  the  appendix  from  "Area  of 
National  Need  Priorities"  to  "Academic 
Areas"  and  limited  the  list  in  the 
appendix  to  the  academic  areas  that  are 
the  most  likely  to  be  selected  as  areas  of 
national  need. 

Definition  of  Academic  Year— 
(§  648.9(b)) 

Comments:  One  commenter  suggested 
changing  the  definition  of  academic 
year  to  mean  the  9-10  month  period 
commencing'with  the  fall  instructional 
term  of  the  institution,  rather  than  12 
months  as  proposed  by  the  Secretary 
The  commenter  suggested  that  the 
current  $10,000  stipend  for  a  12-month 
period  is  unreasonably  low  compared  to 
other  fellowship  stipends  due  lo  the  fact 
that  a  fellow's  financial  need  is 
determined  over  a  12-month,  rather  than 
a  9-10  month,  period. 

Discussion:  The  Secretary  does  not 
agree  with  the  change  suggested  by  this 
oqmmenter.  The  Secretary  believes  that 
many  institutions  have  12-month 
academic  programs.  In  addition,  the 
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Secretary  believes  a  fellow's  financial 
need — and  therefore,  the  amount  of  the 
stipend  received  by  a  fellow — should  be 
calculated  over  an  entire  year  in  order 
to  account  for  summer  income  earned 
by  a  fellow. 
Changes:  None. 

Selection  Criteria— {§648.31) 

Rankings  of  Academic  Departments  as 
Indicator  of  Quality  of  Academic 
Program— (§  648.31(c)(4)) 

Comments:  Several  commenters 
questioned  the  Secretary's  use  of 
rankings  of  academic  departments 
among  similar  graduate  academic 
programs  in  §  648.31(c)(4)  of  the 
proposed  regulations  as  a  means  of 
evaluating  the  quality  of  graduate 
academic  programs.  First,  commenters 
believe  that  these  ranking  systems  are 
often  based  on  faulty  data.  Second, 
commenters  believe  that  the  data 
contained  within  these  rankings  may  be  • 
obsolete  since  they  are  not  based  on 
regular  and  recent  evaluations.  Third, 
commenters  believe  that  these  rankings 
wrongly  favor  large,  long-established 
programs,  which  may  not  be  the  best 
type  of  institutions  to  fulfill  the 
purposes  of  the  program.  Finally,  many 
commenters  contend  thai  no  national 
rankings  are  given  to  certain  programs. 

One  commenter  suggested  placing  the 
burden  on  the  applicant  to  demonstrate 
the  quality  of  their  programs.  This 
commenter  would  have  academic 
departments  submit  data  concerning 
faculty  publications  and  citations, 
numbers  of  doctorates  produced,  and 
employment  records  of  recent  graduates 
as  a  demonstration  of  the  quality  of  their 
academic  program.  Another  commenter 
suggested  that  the  Secretary  request 
information  from  expert  reviewers  or  an 
institution's  recent  record  in  training 
doctorate  students.  This  commenter  also 
suggested  that  the  Secretary  publish  the 
list  of  applying  departments  and  solicit 
comment  on  their  quality.  Finally, 
another  commenter  suggested  deleting 
§  648.31(c)(4)  and  relying  instead  on  the 
other  measures  in  §648.31(c)(l)-(3)  of 
the  proposed  regulations  in  determining 
the  quality  of  an  academic  department. 

Discussion:  The  Secretary  agrees  that 
§  648.31(c)(4)  of  the  proposed 
regulations  should  be  revised  to  permit 
an  applicant  to  provide  any  evidence 
that  it  deems  appropriate  to  demonstrate 
the  quality  of  its  academic  program. 
Examples  of  such  evidence  are  rankings 
of  an  academic  program  among  similar 
type  programs,  data  concerning  faculty 
publications  and  citations,  numbers  and 
ethnic/gender  diversity  of  doctorates 
produced,  and  employment  records  of 
graduates. 


Changes:  The  Secretary  revises 
§  648.31(c)(4)  of  the  regulations  to 
provide  that,  in  reviewing  the  quality  of 
an  academic  department,  the  Secretary 
will  review  "(a]ny  other  evidence  the 
applicant  deems  appropriate  to 
demonstrate  the  quality  of  its  academic 
program."  The  Secretary  has  deleted 
§  648.31(c)(4)  of  the  proposed 
regulations  which  provided  that  the 
quality  of  an  applicant's  academic 
program  will  be  determined,  in  part,  by 
"|t]he  ranking  of  the  academic 
department  among  similar  graduate 
academic  programs." 

Additions  or  Deletions  of  Selection 
Criteria 

Comments:  Commenters  suggested 
adding  and  deleting  certain 
considerations  in  the  selection  criteria. 
One  commenter  suggested  that  past 
performance  be  a  key  factor  in 
determining  which  academic 
departments  receive  funding.  Another 
commenter  suggested  that  the 
qualifications  of  the  faculty  should  be 
deleted  as  a  measure  of  the  quality  of  an 
academic  department.  This  commenter 
does  not  believe  that  the  quality  of  an 
academic  department's  faculty  is 
indicative  of  the  quality  of  the  academic 
department.  Lastly,  one  commenter 
suggested  that  the  Secretary  add  to  the 
selection  criteria  a  criterion  to  evaluate 
how  an  academic  department  will  use 
its  institutional  payment. 

Discussion:  The  Secretary  does  not 
believe  an  appHcant  should  be  awarded 
extra  points  for  accomplishing  the  goals 
it  established  for  a  past  grant  since  a 
grantee  is  expected  to  accomplish  these 
goals.  The  Secretary  does  agree  that  the 
fact  that  an  applicant  failed  to 
accomplish  its  stated  goals  on  a  past 
grant  should  be  taken  into  account  in 
selecting  applicants  for  new  awards. 
The  Secretary,  however,  does  not 
believe  that  a  change  in  the  regulations 
is  necessary.  Section  75.217(d)(3)  of  title 
34  of  the  CFR.  which  is  made  applicable 
to  this  program  under  §  648.48(a)(3)  of 
the  regulations,  authorizes  the  Secretary 
to  consider  the  applicant's  use  of  funds 
under  a  previous  award  under  this 
program  in  determining  the  order  in 
which  applications  will  be  selected  for 
awards. 

The  Secretary  believes  that  the 
qualifications  of  an  academic 
department's  faculty  are  indicative  of 
the  quahty  of  an  academic  department. 
One  of  the  best  learning  experiences  for 
a  student  is  through  interaction  with 
qualified  faculty.  Therefore,  the  quality 
of  an  academic  department's  faculty 
will  greatly  determine  the  strength  of  an 
academic  department. 


Finally,  the  Secretary  does  not  agree 
that  the  selection  criteria  should  be  used 
to  evaluate  how  an  academic 
department  will  use  its  institutional 
payment  since  these  uses  are  already 
specified  in  §  648.62.  The  Secretary 
does  not  believe  a  department  should 
receive  points  for  demonstrating  how  it 
will  comply  with  these  rules. 

Changes:  None. 

Weighting  of  Selection  Criteria 

Comments:  One  commenter  suggested 
that  the  Secretary  accord  more  weight  to 
the  recruitment  plan  and  the 
institution's  effectiveness  in  enrolling 
and  nurturing  high  quality  students 
from  traditionally  imderrepresented 
backgrounds,  and  less  weight  to  the 
quality  of  the  academic  graduate 
program.  The  commenter  believes  that 
this  change  is  necessary  to  reflect  the 
emphasis  on  outreach  to  traditionally 
underrepresented  backgrounds  in  the 
Higher  Education  Amendments  of  1992. 

Discussion:  The  Secretary  believes 
that  an  institution's  recruitment  plan 
and  effectiveness  in  enrolling  and 
nurturing  high  quality  students  from 
traditionally  underrepresented 
backgrounds  are  essential  to  the 
program.  Section  942(b)(1)  of  the  HEA, 
however,  provides  that  the  "principal 
criterion"  for  the  allocation  of  awards 
shall  be  the  relative  quality  of  the 
graduate  programs  presented  in 
competing  applications.  Pursuant  to  this 
statutory  mandate,  the  Secretary  has 
accorded  the  most  weight  under  the 
selection  criteria  to  the  quality  of  a 
graduate  program. 

Changes:  None. 

Selection  of  Fellows— (§648.40) 

Comments:  Several  commenters 
suggested  that  the  Secretary  allow 
permanent  residents  to  be  eligible  for 
fellowships  in  doctoral  degree  programs 
that  will  lead  to  an  academic  career. 
These  commenters  believe  that  these 
students  are  likely  to  stay  in  the  United 
States  and  that  their  participation  in  the 
program  will  strengthen  the  program  by 
increasing  the  number  of  qualified 
candidates. 

One  commenter  stated  that  the 
distinction  between  eligibility  based  on 
whether  a  fellow  is  pursuing  an 
academic  or  a  nonacademic  career  is 
impossible  to  implement.  This 
commenter  stated  that  most  students 
enrolled  in  doctoral  studies  have  no 
way  of  reliably  predicting  whether  they 
will  in  fact  end  up  in  an  academic  or 
nonacademic  career. 

One  commenter  questioned  the 
meaning  of  §  648.40(d),  which  provides 
that  an  individual  who  satisfies  the 
general  criteria  for  eligibility  in    - 
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§  648.40(a)  and  either  §  648.40  (b)  or  (c). 
but  who  attends  an  institution  that  does 
not  offer  the  highest  degree  available  in 
their  course  of  study,  is  eligible  for  a 
fellowship  if  the  individual  plans 
subsequently  to  attend  an  institution 
that  oners  this  degree.  This  commenter 
suggested  that  this  requirement  conflicts 
with  the  nature  of  the  program,  which 
awards  grants  to  academic  programs  or 
departments.  The  commenter 
questioned  how  an  institution  could 
receive  funding  to  provide  support  to  a 
group  of  fisllows  if  it  did  not  offer  a 
doctoral  degree  in  the  field  in  which 
these  fellows  are  enrolled. 

Discussion:  The  Secretary  agrees  that 
the  same  citizenship  requirements    * 
should  apply  to  all  individuals  applying 
for  fellowships.  The  Secretary  has 
deleted  proposed  §  648.40(b)  which 
required  that  individuals  enrolled  in 
doctoral  degree  programs  that  will  lead 
to  an  academic  career  be  citizens  of  the 
United  States. 

The  Secretary  agrees  with  the 
comment  that  a  student  is  unable  to 
determine  whether  he  or  she  will 
ultimately  end  up  in  an  academic 
career.  Section  648.40(c)  of  the 
regulations,  however,  does  not  require 
that  a  student  actually  end  up  in  an 
academic  career — only  that  he  or  she 
certify  that  he  or  she  is  piusuing  this 
career. 

Finally,  an  academic  department  need 
not  offer  the  terminal  degree  in  a 
discipline  to  receive  a  grant  under  this 
program.  Section  942(a)(1)  of  the  H£A 
provides  that  grants  may  be  awarded  to 
academic  departments  and  programs 
and  other  academic  units  of  institutions 
of  higher  education  that  provide  courses 
of  study  leading  to  a  graduate  degree. 
Therefore,  there  is  no  inconsistency  in 
the  regulations. 

Changes:  The  Secretary  has  revised 
proposed  §  648.40  to  apply  the  same 
residency  requirements  to  all 
individuals  applying  for  fellowships. 
The  Secretary  will  no  longer  require  that 
individuals  enrolled  in  doctoral  degree 
programs  leading  to  academic  careers  be 
citizens  of  the  United  States.  The 
Secretary  has  added  a  new  paragraph  to 
§  648.40(a)(8)  requiring  that  all  eligible 
individuals  be  (1)  United  States  citizens 
or  nationals;  (2)  permanent  residents  of 
the  United  States;  (3)  in  the  United 
States  for  other  than  a  temporary 
purpose  and  who  intend  to  become 
permanent  residents;  or  (4)  permanent 
residents  of  the  Trust  Territory  of  the 
Pacific  Islands.  The  Secretary  also  has 
deleted  proposed  §  648.40  (b)  and  (c). 

Amount  of  a  Stipend— (§  648.51) 

Comments:  One  commenter  suggested 
that  the  amount  of  a  stipend  awarded  to 


a  student  should  be  able  to  exceed  a 
fellow's  demonstrated  level  of  financial 
need.  The  commenter  believes  that 
limiting  the  amount  of  a  stipend  in  this 
manner  lessens  the  attractiveness  of 
GAA^4N  fellowships  to  more  talented 
students.  This  commenter  also  believes 
that  this  Umitation  causes  accounting 
problems  for  institutions  that  promise 
the  National  Science  Foundation  (NSF) 
amount  to  an  incoming  student,  but  that 
later  can  provide  only  an  amount  equal 
to  the  fellow's  hnancial  need. 

Another  commenter  suggested  that 
monies  received  by  a  fellow  from  a 
partial  teaching  assistantship  or  another 
stipend  should  not  be  included  in 
calculating  a  fellow's  financial  need  for 
the  purposes  of  determining  the  amount 
of  a  fellow's  stipend. 

Several  commenters  suggested 
changing  §  648.51  of  the  proposed 
regulations.  Two  commenters  suggested 
that  all  fellows  should  receive  stipend 
amounts  equalling  the  NSF  amount 
(adjusted  as  necessary  so  as  not  to 
exceed  the  fellow's  flnandal  need), 
regardless  of  whether  they  received 
their  fellowship  prior  to  or  after 
academic  year  1993-94.  Another 
commenter  suggested  that  all  fellows 
should  receive  the  level  of  support 
provided  under  the  law  prior  to  the 
1992  Amendments,  which  was  the 
fellow's  financial  need  or  $10,000, 
whichever  was  less,  not  the  NSF 
amount. 

Discussion:  The  Secretary  is  not 
authorized  to  provide  a  stipend  amount 
that  exceeds  a  fellow's  demonstrated 
level  of  financial  need.  Section  945(b)  of 
the  HEA  clearly  provides  that  th«  Wei 
of  stipend  support  must  equal  the 
support  provided  by  NSF  graduate  ■* 
fellowships,  "except  such  amount  shall 
be  adjusted  as  necessary  so  os  not  to 
exceed  the  fellow's  demonstrated  level 
of  need"  (emphasis  added). 

Section  648.9  of  the  regulations 
defines  financial  need  to  mean  the 
fellow's  financial  need  as  determined 
under  Title  IV.  Part  F,  of  the  HEA  for  the 
period  of  the  fellow's  enrollment  in  the 
approved  field  of  study  for  which  the 
fellowship  was  awarded.  Title  IV,  Part 
F,  of  the  HEA  sets  forth  a  detailed 
formula  for  determining  financial  need. 

As  a  general  rule,  stipends  awarded 
under  other  financial  assistance 
programs  and  monies  received  from 
teaching  assistantships  would  be  tai(en 
into  account  in  calculating  financial 
need  under  the  title  IV,  part  F.  needs 
analysis.  Section  471  of  the  HEA 
provides  that  the  amount  of  financial 
need  is  equal  to  the  cost  of  attendance, 
minus  the  expected  family  contribution, 
minus  the  estimated  financial  assistance 
not  received  under  title  IV  of  the  HEA. 


The  estimated  financial  assistance  not 
received  under  title  IV  is  defined  in 
section  480(j)  of  the  HEA  to  include 
"scholarships,  grants,  loans  or  other 
assistance  known  to  the  institution  at 
the  time  the  determination  of  the 
student's  need  is  made  *  *  *."  The 
Secretary  believes  that  stipends 
awarded  under  other  programs  would 
be  treated  as  other  financial  assistance 
in  the  calculation  of  a  student's 
financial  need.  Similarly,  if  monies 
received  fi-om  teaching  assistantships 
are  received  as  a  form  of  financial 
assistance,  they  would  be  included  in 
calculating  a  student's  financial  need  as 
estimated  financial  assistance  not 
received  under  title  IV  of  the  HEA. 
Monies  received  from  teaching 
assistantships  that  are  not  treated  as  a 
form  of  financial  assistance  would  be 
counted  as  part  of  a  student's  adjusted 
gross  income.  A  student's  adjusted  gross 
income  is  a  major  component  in  the 
calculation  of  the  student's  expected 
family  contribution. 

Finally,  the  Secretary  does  not  agree 
with  the  suggested  changes  to  §648.51. 
Section  945(h)  provides  that,  in  the  case 
of  stipends  that  are  first  received  in 
academic  year  1993-94,  the  amount  of 
the  stipend  is  set  at  a  level  equal  to  NSF 
fellowships  (adjusted  as  necessary  so  as 
not  to  exceed  a  fellow's  demonstrated 
level  of  need).  Prior  to  the 
reauthorization,  the  amount  of  stipends 
received  by  fellows  equalled  $10,000  or 
the  amount  of  the  fellow's  financial 
need,  whichever  was  less.  This  amount 
was  not  changed,  in  the  reauthorization. 
The  Secretary  believes  that  since  the 
amount  of  stipends  that  were  first 
received  prior  to  academic  year  1993-94 
was  not  changed  in  the  reauthorization, 
fellows  who  first  received  stipends  prior 
to  this  time  must  continue  to  receive  the 
amounts  provided  under  the  law  as  it 
existed  prior  to  the  reauthorization. 

Changes:  None. 

Supervised  Training  of  Fellows — 
(§§  648.9(b)  and  648.61) 

Comments:  One  commenter  suggested 
clarification  of  §  648.61(a),  which 
provides  that  the  institution  shall 
provide  the  opportunity  for  fellows  to 
provide  instruction  at  the  graduate  or 
undergraduate  level  under  the  guidance 
and  direction  of  facuhy  in  the  academic 
department.  The  commenter  inquired 
whether  the  fellow  is  required  to  accept 
this  "opportunity."  The  commenter  also 
inquired  whether  this  opportunity  must 
coincide  with  the  year  in  which  the 
fellowship  is  awarded. 

Discussion:  Fellows  are  required  to 
accept  the  opportunity  to  provide 
instruction  at  the  graduate  or 
undergraduate  level.  The  Secretary  has 
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revised  the  defioatifOB  of  superwiwd 
training  in  §  648.9(b)  and  §  648.61  to 
more  cloaaiy  parallel  the  language  ai 
sectioa  944ft>)(A)  of  the  statute  which 
clearly  indicates  that  an  institution  must 
provide  this  activity  as  part  of  the 
feliowshipv 

A  fellow  must  p£o«ids<  instruction,  at 
the  graduate  or  undergraduate  level 
within  the  length  of  time  necessary  for 
the  fellow  to  complete  the  course  of 
graduate  study  or  five  yeaxs,  whicbaver 
is  less.  The  institutioii.  need  not  previda 
this  opportunity  within  the  first  year  io' 
which  the  fellowship  is  awarded. 

Changes:  The  Secretary  has  revised 
the  definition  of  supervised  training  in 
§  648.9(b)  to  mean  training  provided  to 
fellows  under  the  guidance  and 
direction  of  faculty  in  the  academic 
department.  In  addition,  the  Secretary 
has  revised  §  648.61  to  provide  that  the 
institution  shall  provide  to  fellows  at 
least  one  academic  year  of  supers'ised 
training  in  instruction  at  the  graduate  or 
undergraduate  level  at  the  schedtile  of  af 
least  a  one-half-time  teaching  assistant. 

Use  ofth»InatJtatJonal  Payment — 
(§648.62) 

Comments:  Several  commenters 
suggested  that  the  Secretary  permit  an 
academic  department  to  use  the 
institutional  paymerrt  to  pay  for  a 
fellow's  travel,  books,  software  or  other 
research  supptiee  and:  equipment. 
Anothir  commenCer  suggested  thaf  part 
of  the  institutional  payment  should  be 
allowed  to  be  set  aside  for  directors  of 
fellowship  programs  to  advertise, 
recruiti,  and  provide  extra-clessroam 
educational  experiences  for  fellows. 

Discussion:  The  Secretary  has  revised 
§  648.62  of  the  proposed  regulations  by 
adding  a  new  §  648.62^  which 
provides  that,  after  peyment  of  a 
fellow's  tuition  and  fees,  the 
institutional  payment  may  be  applied 
against  educational  expenses  of  a  fellow 
that  are  not  covered  by  tuition  and  fees 
and  are  related  to  the  academic  program 
in  which  the  feUow  is  enrolled  These 
expenses  include  the  following:  (1> 
Costs  for  rental  or  purchase  of  any 
books,  materials,  or  supplies  required  of 
students  in  the  same  coitrse  o£  study;  (2) 
costs  of  computer  hardware,  project 
specific  software,  «id  other  equipment 
prorated  by  the  length  of  the  student's 
fellowship  over  the  reasonable  Ufe  of 
the  equipment;  f3)  membership  fees  of 
professional' associations;  (4)- travel  and 
per  diem  to  professional  association 
meetmgs  and  registration  fees;  (5.) 
international  travel,  per  (^m„  and 
registration  fees  to  participate  in 
educational  activities;  (6)  expenses 
incurred  in  laseardr,  and  (7)  costs  of 
reproducing  and  binding  of  educational 


products.  Under  §:64S.62(b).  an 
institution  could  use  the  institatimial: 
paymenl  to  cover  a  Mlew'i  tnmtt, 

books,  software,  or  other reseerch 
supplies,  and  equipment  if  these 
expenses  are  related  to  the  academic 
program  in  which  a  fellow  is  enrolfed. 
In  addition,  pait  of  the  inst^utional 
payment  could  be  sot  aside  to  provide 
extra-classroom  experiences  fbr  fellows 
if  these  experiences  are  related  to  the 
acacfemic  pregram  in  which  the  fellow 
is  enrolled.  An  institution  could  not  set 
aside  a  part  of  the  institutional  payment, 
however,  to  advertise  and  recruit  for  its 
fellowship  program  since  these  would 
be  operational  expenses  rather  than 
direct  fellowship  support.  The  Secretary 
believes  that  operational  expenses  are 
not  sufficiffiifiy  related  to  tha  academic 
program  in  which  the  fellow  is  enrolled 
to  warrant  support  This  policy  applies 
to  all  fellowship  programs  administered 
by  the  DepartmmL 

Changes:  The  Secratary  has  revised 
§  648.62  by  adding  §  648. 82(b>  which 
provides  that  the  institutional  payment 
may  be  applied  against  expenses  that 
are  not  covered  as  tuition  and  fees  and 
are  related  to  the  academic  program  in 
which  the  fellow  is  enroUed. 

Institutional  Sdatehiag  Contnbution — 
(§648.63) 

CoBuaeats^  Several  conunenters 
suggested  that  the  institutional 
matching  contribution  include  the 
institution's  payment  of  tuition  and 
fees.  Several  commenters  also  suggested 
that  an  institution  be  allowed  to  use  its 
institutional  matching  contribution  to 
supplement  a  fellow's  stipend.  These 
cornfloentera  contend  that  sncouragicg 
institutions  to  supplement  a  fellow's 
stipend  YfiW  uicouiage  partidpatioo  in 
the  program  by  making  it  more 
competitive  with  other  fellowship 
programs. 

One  commenter  requested 
clarification  of  §  648  63(1M«  which 
provides  that  an  mstitutian may  not  use 
its  institutiooal  matching  contribution 
to  fmul  fellowships  that  were  funded  by 
the  institution  prior  to  the  award  of  the 
grant.  This  coounenter  inquired  whether 
fellowships  acquired  by  an  institution 
through  compatittve  processes  before 
the  award  of  the  grant  nutst  be  inckded 
in  the  institutional  matching 
contrftntion. 

Discussion:  The  Secretary  has  revised 
§  64a.63(a)(2)  to  prawide  that  &e 
institutional  matching  contnbutioB  may 
be  used  to  pay  for  tuition,  fees,  and  &a 
costs  listed  in  §  64ff.62(b).  The  Secretary 
has  also  revised  $648.63i;a)(4)  of  the 
proposed  regujations  which  provuled 
that  the  institutional  matching 
contribution  may  be  used  te  supplement 


the  stipend  received  by  a  fellow.  Many 
institutions  promise  students  stipends 
that  exceed  their  financial  need  as  a  way 
of  enticing  stodents  to  enroH  at  their 
institution.  The  Saeratory  does  not 
believe  that  the  iastitntimMl  matchiag 
contribution  should  be  used  {n  this 
purpose.  The  Secretary  believes  that  this 
program  is  need-based,  and  therefore 
any  monies  provided  to  a  fellow  by  an 
institution  as  part  of  its  institutional 
matching  contribution  may  not  exceed  a 
fellow's  financial  need. 

An  institution  may  not  use  its 
institutional  matching  contribution, 
under  §  648.63(b)  ol  tbeoegBlobaos.  to 
fund  fellowships  that  wese  haded  by 
the  institution  prio'  to  the  award  of  the 
grant.  The  Secretary  believes  that  this 
rule  applies  regardless  of  how  a 
particular  type  of  fellvwslBp  was 
obtained  by  the  institution.  The 
Secretary  believes  that  the  goal  of  this 
program  is  to  fund  additional 
fellowships,  not  to  duphcate  alreedy 
existing  fellowships. 

Changes:  The  Secretary  haa  revised 
§  648.63(a)(2)  to  provide  that  the 
institutional  matching  contributiea  may 
be  used  to  pay  foe  toitian,  fees,  and  the 
costs  listed  in  §  64e.62fb).  The  Secretary 
has  also  revised  S  648.63(a)(4)  to 
provide  that  an  institution  may 
supplement  the  stipend  recerved  by  a 
fellow  under  §  648.51  in  an  amount  not 
to  exceed  a  feUOw^s  financial' need 

IntergovemmentaT  Review 

This  program:  is  swbiact  to  titt 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  StatamA  local 
governments  for  coordination  sad 
review  of  proposed  Federal  financial 
assistance. 

In  accordarxca  witji  the  order,  this 
document  is  intended  to  provide  eer^ 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Assessment  of  Education  Impact 

In  the  notice  of  proposed  rulemaking, 
the  Secretary  requested  comments  on 
whether  the  proposed  regulations  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  fr«n 
any  other  agency  or  authority  of  the 
United  States. 

Based  on  the  response  to  the  proposed 
rules  and  on  its  own  review,  the 
Department  has  determined  that  the 
regulations  in  this  dociunent  do  not 
require  transmission  of  isfonnation  that 
is  being  gathered  by  or  is  available  from 
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any  other  agency  or  authority  of  the 
United  States. 

List  of  Sub|ecto  in  34  CFR  Part  648 

College  and  imiversities,  Grant 
program-education,  Reporting  and 
recordkeeping  requirements, 
Fellowships. 

Dated:  December  7, 1993. 
Richard  W.  Riley, 

Secretary  of  Education. 
(Catalog  of  Federal  Domestic  Assistance 
Number  84.200— Graduate  Assistance  in 
Areas  of  National  Need  program} 

The  Secretary  amends  title  34  of  the 
Code  of  Federal  Regulations  by  adding 
a  new  part  648  to  read  as  follows: 

PART  648— GRADUATE  ASSISTANCE 
IN  AREAS  OF  NATIONAL  NEED 

Subpart  A — General 

Sec. 

648.1  What  is  the  Graduate  Assistance  in 
Areas  of  National  Need  program? 

648.2  Who  is  eligible  for  a  grant? 

648.3  What  activities  may  the  Secretary 
fund? 

648.4  What  is  included  in  the  grant? 

648.5  What  is  the  amount  of  a  grant? 

648.6  What  is  the  duration  of  a  grant? 

648.7  What  is  the  institutional  matching 
contribution? 

648.8  What  regulations  apply? 

648.9  What  deflnitions  apply? 

Subpart  B — How  Dom  an  Institution  of 
Highar  Education  Apply  for  a  Grant? 

648.20    How  does  an  institution  of  higher 
education  apply  for  a  grant? 

Subpart  C — How  Doas  the  Secretary  Make 
an  Award? 

648.30  How  does  the  Secretary  evaluate  an 
application? 

648.31  What  selection  criteria  does  the 
Secretary  use? 

648.32  What  additional  factors  does  the 
Secretary  consider? 

648.33  What  priorities  and  absolute 
preferences  does  the  Secretary  establish? 

Subpart  D— How  Are  Fellows  Selected? 

648.40  How  does  an  academic  department 
select  fellows? 

648.41  How  does  an  individual  apply  for  a 
fellowship? 

Subpart  E— How  Does  the  Secretary 
DIsUlbute  Funds? 

648.50  What  are  the  Secretary's  payment 
procedures? 

648.51  What  is  the  amount  of  a  stipend? 

648.52  What  is  the  amount  of  the 
institutional  payment? 

Subpart  F— What  Are  the  Administrative 
Responsibilities  of  the  Institution? 

648.60  When  does  an  academic  department 
malie  a  commitment  to  a  fellow  to 
provide  stipend  support? 

648.61  How  must  the  academic  department 
supervise  the  training  of  fellows? 


648.62  How  can  the  institutional  payment 
boused? 

648.63  How  can  the  institutional  matching 
contribution  be  used? 

646.64  What  are  unallowable  costs? 

648.65  How  does  an  institution  of  higher 
education  disburse  and  return  funds? 

648.66  What  records  and  reports  are 
required  from  the  institution? 

Subpart  G— What  Conditions  Must  Be  Met 
by  a  Fellow  After  an  Award? 

648.70    What  conditions  must  be  met  by  a 
fellow? 

Appendix  to  Part  648— Acadainic  Areas 

Authority:  20  U.S.C.  1134. 1134l-1134q-l, 
unless  otherwise  noted. 

Subpart  A— General 

§  648.1    What  is  the  Graduate  Assistance  in 
Areaa  of  National  Need  program? 

The  Graduate  Assistance  in  Areas  of 
National  Need  program  provides  ,. 
fellowships  through  academic 
departments  of  institutions  of  higher 
education  to  assist  graduate  students  of 
superior  ability  who  demonstrate 
financial  need.  The  purpose  of  the 
program  is  to  sustain  and  enhance  the 
capacity  for  teaching  and  research  in 
areas  of  national  need. 

(Authority:  20  U.S.C.  1134l-1134n) 

i  648.2    Who  is  eligible  for  a  grant? 

(a)  The  Secretary  awards  grants  to  the 
following: 

(1)  Any  academic  department  of  an 
institution  of  higher  education  that 
provides  a  course  of  study  that — 

(i)  Leads  to  a  graduate  degree  in  an 
area  of  national  need;  and 

(ii)  Has  been  in  existence  for  at  least 
four  years  at  the  time  of  an  application 
for  a  grant  under  this  part.  '' 

(2)  An  academic  department  of  an 
institution  of  higher  education  that — '■ 

(i)  Satisfies  the  requirements  of 
paragraph  (a)(1)  of  this  section;  and 

(ii)  Submits  a  joint  application  with 
one  or  more  eligible  nondegree-granting 
institutions  that  have  formal 
arrangements  for  the  support  of  doctoral 
dissertation  research  with  one  or  more 
degree-granting  institutions. 

(b)  A  formal  arrangement  under 
paragraph  (a)(2)(ii)  of  this  section  is  a 
written  agreement  between  a  degree- 
granting  institution  and  an  eligible 
nondegree-granting  institution  whereby 
the  degree-granting  institution  accepts 
students  from  the  eligible  nondegree- 
granting  institution  as  doctoral  degree 
candidates  with  the  intention  of 
awarding  these  students  doctorates  in 
an  area  of  national  need. 

(c)  The  Secretary  does  not  award  a 
grant  under  this  part  for  study  at  a 
school  or  department  of  divinity. 

(Authority:  20  U.S.C.  1134. 1134m.  1134n) 


f  648.3    What  activities  may  the  Secretary 
fund? 

(a)  The  Secretary  awards  grants  to 
institutions  of  higher  education  to  fund 
fellowships  in  one  or  more  areas  of 
national  need. 

(b)(1)  For  the  purposes  of  this  part, 
the  Secretary  designates  areas  of 
national  need  from  the  academic  areas 
listed  in  the  appendix  to  this  part  or 
from  the  resulting  inter-disciplines. 

(2)  The  Secretary  announces  these 
areas  of  national  need  in  a  notice 
published  in  the  Federal  Register. 

(Authority:  20  U.S.C.  1134l-1134n) 

S  648.4    What  is  Included  in  the  grant? 

Each  grant  awarded  by  the  Secretary 
consists  of  the  following: 

(a)  The  stipends  paid  by  the  Secretary 
through  the  institution  of  higher 
education  to  fellows.  The  stipend 
provides  an  allowance  to  a  fellow  for 
the  fellow's  (and  his  or  her  dependents') 
subsistence  and  other  expenses. 

(b)  The  institutional  payments  paid  by 
the  Secretary  to  the  institution  of  higher 
education  to  be  applied  against  each 
fellow's  tuition,  fees,  and  the  costs 
listed  in  §  648.62(b). 

(Authority:  20  U.S.C.  1134p.  1134q) 

f  648.5    What  is  the  amount  of  a  grant? 

(a)  The  amount  of  a  grant  to  an 
academic  department  may  not  be  less 
than  $100,000  and  may  not  be  more 
than  $750,000  in  a  Hscal  year. 

(b)  In  any  fiscal  year,  no  academic 
department  may  receive  more  than 
$750,000  as  an  aggregate  total  of  new 
and  continuing  grants. 

(Authority:  20  U.S.C.  1134m) 

S  648.6    What  is  the  duration  of  a  grant? 

The  duration  of  a  grant  awarded 
under  this  part  is  a  maximum  of  three 
annual  budget  periods  during  a  three- 
year  (36-month)  project  period. 

(Authority:  20  U.S.C.  1134m) 

%  648.7    What  is  the  institutions!  matching 
contribution? 

An  institution  shall  provide,  from 
non-Federal  funds,  an  institutional 
matching  contribution  equal  to  at  least 
25  percent  of  the  amount  of  the  grant 
received  under  this  part,  for  the  uses 
indicated  in  §648.63. 

(Authority:  20  U.S.C.  1134o.  1134p) 

S  648.8    What  regulations  apply? 

The  following  regulations  apply  to 
this  program: 

(a)  The  Education  Department  General 
Administrative  Regulations  (EDGAR)  as 
follows: 

'(1)  34  CFR  Part  74  (Administration  ot 
Grants  to  Institutions  of  Higher 
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Education.  Hoapitaf*,  and  Ncmprofil 
Organizations). 

(2>  34  CFR  Pwt  75  (Dhwct  Grairf 
Pro^ama). 

(3)  34  CFIt  Pwt  77  fDtofini«ions  that 
Apply  to  Department  RegulationsJ. 

(4)  M  CFR  Part  79  (brtergovermnmtaJ 
Review  of  Itepertment  of  Edticadon 
Programaand  Activi(i«s). 

(5)  34  CFR  Part  82  (New  Restrictions 
on  Lobbying); 

(6)  34  CFR  Part  85  (Goremraentwidie 
DebamNDt  and  Suspension 
(Nonprocuieiaeat)  and 
Govemmentwide  Requirements  fcw 
Drug^Free  Workplace  (Grants)). 

(7)  34  CFR  Part  86  (Dmg-Fkw  Sekoofe 
and  CampusesX 

(b)  The  rogU)iatiena  in  ttaa  part 

(Authority:  20  U.S.C  11341 1134m) 

S  648.9    What  definitions  apply? 

(a)  Definitions  in  EDGAR.  The 
following  terms  used  iit  this  part  are 
defined  in  34  CFR  77.1r 
Applicant 

Application 
Award        , , 
Budget        I 
Budget  pened 
Department 
EDGAR 
Equipment 
Grant 
Nonprofit 
Project  period 
Secretary 
Supplies 

(b)  Other  ef^mitiotK.  The  followmg 
definition*  also  apply  to  this  partr 

Academic  department  means  any 
department,  program,  unit,  or  any  ofher 
admimstradve- subdivision  of  an 
institufkiQ  of  higher  education  that — 

(i)  Directly  acmiinisters  or  soparmes 
post-baccalaureate  instruction  in  a 
specific  dfecrphne;  and 

(ii)  Has  the  authority  to  award 
academic  course  credit  acceptable  to 
meet  degree  reqwresients  at  an 
institution  of  hielMr  education, 

Acnthmic  fieU  me»ni  an  area  of 
study  in  an  academic  departmeRt  within 
an  instituCtoti'  of  hitter  echication  other 
than  a  SEhoiil  or  department  of  divmity. 

Acmdemic  yearm^ua  the  IZ-mffnth 
period  comfpencing  wfth  the  fell 
instructional  term  of  the  institution. 

Application  penod  means  the  period 
in  which  \hm  Secretary  soficits 
applications  for  this  program. 

Disciplme  aieams  a  bnaKk  of 
instruction  er  Isenlng. 

Eligible  no/i-etegrew  granting 
institutkm  awans  aay  mstilBttoa  that — 

(i)  Conducts  post-baccaiauieate 
academic  ptogtasm  of  study  b«4  does 
not  award  doctocal  df^grees  ir.*  ai»  ana  at 
national  need; 


(ii)  k  described  i»  section  5m|c)P)  •! 
the  Internal  Revenue  Coda  of  198ft  a»d 
is  exempt  from  tax  under  section  5Ql(a} 
of  the  Qnle-, 

(iii)  Is  organized  and  operated 
substantialTy  to  conduct  saantific  and 
cultural  research  and  graduate  training 
programs; 

(iv)  Is  not  a  private  laundatiui; 

(v)  Haa  academic  persoMwl  for 
instruction  and  rnitnaeliag  who  mnol 
the  standards  of  the  institution  of  bighar 
education  in  which  the  students  are 
enrolled;  and 

(vi)  Has  ntassary  nsaaeck  rasouicaa 
not  otherwise  readily  availabke  tit  A» 
institutions  in  winch  stadents  are< 
enrolled. 

Fees  mean  non-refuadabls  cbargea 
paid  by  a  gnduota  studaat  foe  senricaas 
materials,  and  sapplies  that  are  not 
included  within  the  tuition  charged  by 
the  institution  in  whidi  ^e  student  is 
enrolled. 

Fellow  means  •  recrptent  e#  a 
fellovr^p  onder  this  part. 

Fellowship  means  an  award  made  by 
an  instihrtioiT  of  hi^er  education  to  an 
indrvidttal  fcr  graduate  stndy  under  tfiis 
part  at  the  insfitiition  ef  higher 
education. 

Financial  need  means  the  fbHowY 
finandal  need  as  determined  under  title 
IV,  part  F,  of  the  HEA  for  the  period  of 
the  fellow's  enrollment  in  the  approved 
academic  field  of  study  for  which  the 
fellowship  was  awarded. 

General  operational  overhead  maans 
non-instructional  expenses  incurred  by 
an  academic  department  in  the  norBut 
administration  and  conduct  of  its 
acadaoiic  program,  including  the  coats 
of  supervision^  recruitment^  capital 
outlay,  debt  service,  indirect  costs,  or 
any  other  coats  not  incktdad  in  the 
determination  of  tuition  and  non- 
refundable fee  chatges. 

Graduate  student  means  an 
individual  enrolled  in  a  program  of 
post-baccalauieate  study  a*  aa 
institution  of  higher  education. 

Graduate  study  meaBs  any  pro-am  ol 
postbaccakofeato  stady  at  an  institation 
of  higher  education. 

HEA  means  the  Higher  Edlicatian  Act 
of  1 965«  as  amended. 

Highest  pessitie  degfet  avaihibla 
means  a  doctarato  in  an  academic  field 
or  a  master's  decree,.  profaaaioiMtl 
degree,  or  efCkar  post-baccaiaBreata 
degree  if  a  doetanta:  is  aot  awaitable  in 
that  acadnntc  fieU. 

InstitutJoa  of  ttighar  eAxation 
(Institution}  means  an  imtitutiofl  of 
higher  echicalion,  edier  than  a  scboo)  or 
department  of  dfvinity.  as  defined  m 
section  1 201(!»>  of  rit*  PSA. 


Inter-discipiine  means  a  ceorsa  ef 
study  that  involves  academic  fields  in 
two  or  moce  dlsciptlnas. 

Minority  means  Alaskan  Native, 
Amancaa  iadiaar.  Asian-Aaaaican. 
Black  (African-A  mmnc  n%k,  llMpaiii 
American,  Native  Hawaiian,  ot  Pacific 
Islaadar. 

Multi-disciplinary  application  raeaiK 
an  application  that  requests  fsUowshijtt 
for  more  than  a  single  academic 
depaitmant  m.  anas  of  natioBat  need 
designated  as  priorities  by  the  Secretary 
under  this  perL 

Psofoct  means  the  actirities  Baca&sary 
to  assist,  wb^ihar  from  grarU  funds  or 
institutional  tesourcast  {eilowfs  in  the 
successful  com  pied  ott  of  their 
desipiated  ■Hufatirmal  pro^wna. 

Satisfactory  progress  vaaum  Aai  a 
fellow  BUMts  or  exceeds  the  institation's 
criteria  and  siandacds  established  for  a 
graduate  student's  coBliauad  status  aa 
an  applicant  for  the  gcadoala  degree  in 
the  academic  field  £or  which  the 
fellowship  was  awarded. 

School  or  department  of  diviiiky 
means  an  Lustitntion.  or  an  acadsmic 
department  of  an  institution,  w^iosa 
program  is  ^;>ecificaUy  kir  the  aducatioB 
of  students  to  piepace  theia  to  baconie 
ministers  of  religion  or  t»  enter  into 
some  other  religious  vocation  or  tA 
prepare  thMu  to  teach  thaolo^cal 
subjects. 

Students  from  tsadHicaaUy 
underrepresented  backgrounds  meaa 
women  and  minorities  who  traditionally 
are  underrepresented  in  areas  of 
national  need  as  dmi^utad  by  dae 
Secretary. 

Supervised  training  aaaaas  training 
provided  to  fellows  under  the  guidance 
and  direction  of  {acuity  in  the  acadanc 
departmenL 

Tuition  means  the  charge  for 
instruction  by  the  institution  ef  higher 
education  in  which  the  fellow  is 
enrolled 

Underrepresanttd  in  areasxif  national 
need  means  proportionate 
representation  as  measured  by  degree 
recipients,  that  is  less  than  tba 
proportionate  representation  in  the 
general  population,  as  indicated  by — 

(i)  The  most  current  edition  of  ue 
Department's  Digest  of  Educatiooat 
Statistic&i 

(ii)  The  National  Research  CounciTs 
Doctorate  Becipients  from  United  Slater 
Universitie&i 

(iii)  Other  standard  statisticaf 
references^  as  announced  annualTy  in 
the  Federal  Register  notice  inviting 
applications  for  new  awards  under  this 
program;  or 

(it)  As  documented  by  natioBa) 
survey  data  submitted  to  and  accepted 
by  the  Secretary  oit  a  cas»-by-c8s»  basis. 
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(Authority;  20  U.S.C  1134l-1134q) 

Subpart  B— How  Does  an  Institution  of 
Higher  Education  Apply  for  a  Grant? 

S648.20    How  dOM  an  Institution  of  Mgh«r 
education  apply  for  a  grant? 

(a)  To  apply  for  a  grant  under  this 
part,  an  institution  of  higher  education 
shall  submit  an  application  that 
responds  to  the  appropriate  selection 
criteria  in  §648.31. 

(b)  In  addition,  an  application  for  a 
grant  must — 

(1)  Describe  the  current  academic 
program  for  which  the  grant  is  sought; 

(2)  Request  a  specific  number  of 
fellowships  to  be  awarded  on  a  full-time 
basis  for  the  academic  year  covered 
under  the  grant  in  each  academic  field 
included  in  the  application; 

(3)  Set  forth  policies  and  procedures 
to  ensure  that  in  making  fellowship 
awards  under  this  part  the  institution 
will  seek  talented  students  from 
traditionally  underrepresented 
backgrounds; 

(4)  Set  forth  policies  and  procedures 
to  assure  that  in  making  fellowship 
awards  under  this  part  the  institution 
will  iiiake  awards  to  individuals  who 
satisfy  the  requirements  of  §  648.40; 

(5)  Set  forth  policies  and  procediu-es 
to  ensure  that  Federal  funds  made 
available  under  this  part  for  any  fiscal 
year  will  be  used  to  supplement  and,  to 
the  extent  practical,  increase  the  funds 
that  otherwise  would  be  made  available 
for  the  purposes  of  this  part  and.  in  no 
case,  to  supplant  those  funds; 

(6)  Provide  assurances  that  the 
institution  will  provide  the  institutional 
matching  contribution  described  in 
§648.7; 

(7)  Provide  assurances  that,  in  the 
event  that  funds  made  available  to  the 
academic  department  under  this  part  are 
insufficient  to  provide  the  assistance 
due  a  student  under  the  commitment 
entered  into  between  the  academic 
department  and  the  student,  the 
academic  department  will  endeavor, 
from  any  funds  available  to  it,  to  fulfill 
the  commitment  to  the  student; 

(8)  Provide  that  the  institution  will 
comply  with  the  requirements  in 
subpart  F;  and 

(9)  Provide  assurances  that  the 
academic  department  will  provide  at 
least  one  year  of  supervised  training  in 
instruction  to  students  receiving 
fellowships  under  this  program. 

(c)  In  any  application  period,  an 
academic  department  may  not  submit 
more  than  one  application  for  new 
awards. 

(Approved  by  the  OfTice  of  Management  and 
Budget  under  control  number  1840-0604) 
(Authority:  20  U.S.C.  1134o) 


Sut>f>art  C— How  Doaa  tha  Sacratary 
Make  an  Award? 

1648.30    HowdoasthsSscratarysvsluata 
an  application? 

(a)  The  Secretary  evaluates  an 
application  on  the  basis  of  the  criteria 
in  §648.31. 

(b)  The  Secretary  awards  up  to  100 
points  for  these  criteria. 

(c)  The  maximum  possible  score  for 
each  criterion  is  indicated  in 
parentheses. 

(Authority:  20  U.S.C  1134m.  lrt4o) 

f  648.31    What  salaction  criteria  does  the 
Secretary  use? 

The  Secretary  uses  the  following 
criteria  to  evaluate  an  application: 

(a)  Meeting  the  purposes  of  the 
program.  [7  points)  The  Secretary 
reviews  each  application  to  determine 
how  well  the  project  will  meet  the    » 
purposes  of  the  program,  including  the 
extent  to  which — 

(1)  The  applicant's  general  and 
specific  objectives  for  the  project  are 
realistic  and  measurable; 

(2)  The  applicant's  objectives  for  the 
project  seek  to  sustain  and  enhance  the 
capacity  for  teaching  and  research  at  the 
institution  and  at  State,  regional,  or 
national  levels; 

(3)  The  applicant's  objectives  seek  to 
institute  policies  and  procedures  to 
ensure  the  enrollment  of  talented 
graduate  students  from  traditionally 
underrepresented  backgrounds;  and 

(4)  The  applicant's  objectives  seek  to 
institute  policies  and  procedures  to 
ensure  that  it  will  award  fellowships  to 
individuals  who  satisfy  the 
requirements  of  §  648.40.  ^ 

(b)  Extent  of  need  for  the  project.  (5 
points)  The  Secretary  considers  the 
extent  to  which  a  grant  under  the 
program  is  needed  by  the  academic 
department  by  considering — 

(1)  How  the  applicant  idientified  the 
problems  that  form  the  specific  needs  of 
the  project; 

(2)  The  specific  problems  to  be 
resolved  by  successful  realization  of  the 
goals  and  objectives  of  the  project;  and 

(3)  How  increasing  the  number  of 
fellowships  will  meet  the  specific  and 
general  objectives  of  the  project. 

(c)  Quality  of  the  graduate  academic 
program.  (25  points)  The  Secretary 
reviews  each  application  to  determine 
the  quality  of  the  current  graduate 
academic  program  for  which  project 
funding  is  sought,  including — 

(1)  The  course  offerings  and  academic 
requirements  for  the  graduate  program; 

(2)  The  qualifications  of  the  faculty, 
including  education,  research  interest, 
publications,  teaching  ability,  and 
accessibility  to  graduate  students; 


(3)  The  focus  and  capacity  for 
research;  and 

(4)  Any  other  evidence  the  applicant 
deems  appropriate  to  demonstrate  the 
quality  of  its  academic  program. 

(d)  Quality  of  the  supervised  teaching 
experience.  (5  points)  The  Secretary 
reviews  each  application  to  determine 
the  quality  of  the  teaching  experience 
the  applicant  plans  to  provide  fellows 
under  this  program,  including  the  extent 
to  which  the  project — 

(1)  Provides  each  fellow  with  the 
required  supervised  training  in 
instruction; 

(2)  Provides  adequate  instruction  on 
effective  teaching  techniques; 

(3)  Provides  extensive  supervision  of 
each  fellow's  teaching  performance;  and 

(4)  Provides  adequate  and  appropriate 
evaluation  of  the  fellow's  teaching 
performance. 

(e)  Recruitment  plan.  (10  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  applicant's 
recruitment  plan,  including — 

(1)  How  the  applicant  plans  to 
identify,  recruit,  and  retain  students 
from  traditionally  underrepresented 
backgrounds  in  the  academic  program 
for  which  fellowships  are  sought; 

(2)  How  the  applicant  plans  to 
identify  eligible  students  for 
fellowships; 

(3)  The  past  success  of  the  academic 
department  in  enrolling  talented 
graduate  students  from  traditionally 
underrepresented  backgrounds;  and 

(4)  The  past  success  of  the  academic 
department  in  enrolling  talented 
graduate  students  for  its  academic 
program. 

(f)  Project  administration.  (7  points) 
The  Secretary  reviews  the  quality  of  the 
proposed  project  administration, 
including — 

(1)  How  the  applicant  will  select 
fellows,  including  how  the  applicant 
will  ensure  that  project  participants 
who  are  otherwise  eligible  to  participate 
are  Selected  without  regard  to  race, 
color,  national  origin,  religion,  gender, 
age,  or  disabling  condition; 

(2)  How  the  applicant  proposes  to 
monitor  whether  a  fellow  is  making 
satisfactory  progress  toward  the  degree 
for  which  the  fellowship  has  been 
awarded; 

(3)  How  the  applicant  proposes  to. 
identify  and  meet  the  academic  needs  of 
fellows; 

(4)  How  the  applicant  proposes  to 
maintain  enrollment  of  graduate 
students  from  traditionally 
underrepresented  backgrounds;  and 

(5)  The  extent  to  which  the  policies 
and  procedures  the  applicant  proposes 
to  institute  for  administering  the  project 
are  likely  to  ensure  efficient  and 
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effective  project  implementation, 
including  assistance  to  and  oversight  of 
the  project  director. 

(gj  Institutional  commitment.  (16 
points)  The  Secretary  reviews  each 
application  for  evidence  that — 

(1)  The  applicant  will  provide,  from 
any  funds  available  to  it,  sufficient 
funds  to  support  the  financial  needs  of 
the  fellows  if  the  funds  made  available 
under  the  program  are  insufficient: 

(2)  The  mstitution's  social  and 
academic  environment  is  supportive  of 
the  academic  success  of  students  from 
traditionally  underrepresented 
backgrounds  on  the  applicant's  campus; 

(3)  Students  receiving  fellowships 
under  this  program  will  receive  stipend 
support  for  the  time  necessary  to 
complete  their  coiurses  of  study,  but  in 
no  j:ase  longer  than  5  years;  and 

(4)  The  applicant  demonstrates  a 
financial  commitment,  including  the 
nature  and  amount  of  the  institutional 
matching  contribution,  and  other 
institutional  commitments  that  are 
likely  to  ensure  the  continuation  of 
project  activities  for  a  significant  period 
of  time  following  the  period  in  which 
the  project  receives  Federal  financial 
assistance. 

(h)  Quality  of  key  personnel.  (5 
points)  The  Secretary  reviews  each 
application  to  determine  the  Quality  of 
key  persormel  the  applicant  plans  to  use 
on  theproject,  including — 

(1)  The  qualifications  of  the  project 
director; 

(2)  The  qualifications  of  other  key 
personnel  to  be  used  in  the  project; 

(3)  The  time  commitment  of  Key 
personnel,  including  the  project 
director,  to  the  project;  and 

(4)  How  the  applicant,  as  part  of  its 
nondiscriminatory  employment 
practices,  vsrill  ensiue  that  its  personnel 
are  selected  without  regard  to  race, 
color,  national  origin,  religion,  gender, 
age,  or  disabling  condition,  except 
pursuant  to  a  lawful  affirmative  action 
plan. 

(i)  Budget.  (5  points)  The  Secretary 
reviews  each  application  to  determine 
the  extent  to  which — 

(1)  The  applicant  shows  a  clear 
understanding  of  the  acceptable  uses  of 
profltim  fundis;  and 

(2)  The  costs  of  the  project  are 
reasonable  in  relation  to  the  objectives 
of  the  project. 

(j)  Evaluation  plan.  (10  points)  The 
Secretary  reviews  each  appUcation  to 
determine  the  quality  of  the  evaluation 
plan  for  the  project,  including  the  extent 
to  which  the  applicant's  methods  of 
evaluation — 

(1)  Relate  to  the  specific  goals  and 
measurable  objectives  of  the  project; 

(2)  Assess  the  effiact  of  the  pro)ect  on 
the  students  receiving  fellowships 


luider  this  program,  including  the  effect 
on  persons  of  different  racial  and  ethnic 
backgrounds,  genders,  and  ages,  and  on 
persons  with  disabilities  who  are  served 
by  the  project; 

(3)  List  both  process  and^product 
evaluation  questions  for  each  project 
activity  and  outcome,  including  those  of 
the  management  plan; 

(4)  Describe  both  the  process  and 
product  evaluation  measures  for  each 
project  activity  and  outcome; 

(5)  Describe  the  data  collection 
procedures,  instruments,  and  schedules 
for  effective  data  collection; 

(6)  Describe  how  the  applicant  will 
analyze  and  report  the  data  so  that  it  can 
make  adjustments  and  improvements  on 
a  regular  basis;  and 

(7)  Include  a  time-line  chart  that 
relates  key  evaluation  processes  and 
benchmarks  to  other  project  component 
processes  and  benchmarks. 

(k)  Adequacy  of  resources.  (5  points) 
The  Secretary  reviews  each  application 
to  determine  the  adequacy  of  the 
resources  that  the  applicant  makes 
available  to  graduate  students  receiving 
fellowships  under  this  program, 
including  facilities,  equipment,  and 
supplies. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1840-0604) 
(Authority:  20  U.S.C.  1134m-1134p) 

I648J2    What  additional  factora  does  the 
Secretary  conalder? 

(a)  Continuation  awards.  (1)  Before 
funding  new  applications,  the  Secretary 
gives  preference  to  grantees  requesting 
their  second  or  third  year  of  funding. 

(2)  If  appropriations  for  this  program 
ere  insufficient  to  fund  all  continuation 
grantees  for  the  second  and  third  years 
at  the  approved  funding  level,  the 
Secretary  prorates  the  available  funds,  if 
any,  among  the  continuation  grantees 
and.  if  necessary,  awards  continuation 
grants  of  less  than  $100,000. 

(b)  Equitable  distribution.  In  awarding 
grants,  the  Secretary  will,  consistent 
with  an  allocation  of  awards  based  on 
the  quality  of  competing  applications, 
ensure  the  following: 

(1)  An  equitable  geographic 
distribution  of  grants  to  eligible 
applicant  institutions  of  higher 
education. 

(2)  An  equitable  distribution  of  grants 
to  eligible  appUcant  public  and  eligible 
applicant  private  institutions  of  hi^er 
education. 

(Authority:  20  U.S.C  1134m-1134p) 

1648^    What  priorities  and  absolute 
proferencea  doea  the  Secretary  eetabllah? 

(a)  For  each  application  period,  the 
Secretary  establidies  as  an  area  of 
national  need  and  gives  absolute 


preference  to  one  or  more  of  the  general 
disciplines  and  sub-disciplines  listed  as 
priorities  in  the  appendix  to  this  part  or 
the  resulting  interdisdplines. 

(b)  The  Secretary  announces  the 
absolute  preferences  in  a  notice 
published  in  the  Federal  Register. 

(Authority:  20  U.S.C  1134l-1134n) 

Subpart  D— How  Are  Fallowa 
Selected? 

1648.40    How  doea  an  academic 


(a)  In  selecting  individuals  to  receive 
fiallowships,  an  academic  department 
shall  consider  only  individuals  who— 

(1)  Are  currently  enrolled  as  graduate 
students,  have  been  accepted  at  the 
grantee  institution,  or  are  enrolled  or 
accepted  as  graduate  students  at  an 
eligible  nondegree-granting  institution: 

(2)  Are  of  superior  ability; 

(3)  Have  an  excellent  academic 
record; 

(4)  Have  financial  need; 

(5)  Are  planning  to  pursue  the  highest 
possible  degree  available  in  their  course 
of  study; 

(6)  Are  planning  a  career  in  teaching 
or  research; 

(7)Are  not  ineligible  to  receive 
assistance  under  34  CFR  75.60;  and 

(8){i)  Are  United  States  citizens  or 
nationals: 

(ii)  Are  permanent  residents  of  the 
United  States; 

(iii)  Are  in  the  United  States  for  other 
than  a  temporary  purpose  and  intend  to 
become  permanent  residents:  or 

(iv)  Are  permanent  residents  of  the 
Trust  Territory  of  the  Pacific  Islands. 

(b)  An  individual  who  satisfies  the 
eligibihty  criteria  in  paragraph  (a)  of 
this  section,  but  who  attends  an 
institution  that  does  not  offer  the 
highest  possible  degree  available  in  the 
individual's  course  of  study,  is  eligible 
for  a  fellowship  if  the  individual  plans 
to  attend  subsequently  an  institution 
that  offers  this  degree. 

(Authority:  20  U.S.C  11341, 1134m,  1134o) 

1648.41    How  does  an  individual  apply  for 
a  fellowahip? 

An  individual  shall  apply  directly  to 
an  academic  department  of  an 
institution  of  highec  education  that  has 
received  a  grant. 

(Authority:  20  U.S.C  11341, 1134p) 

Subpart  E— How  Doea  tha  Secretary 
Diatrlbuta  Funda? 

1648.50   What  are  the  Secretary's  payment 
procedurea? 

(a)  The  Secretary  awards  tc  the 
institution  of  higher  education  a  stipend 
and  an  institutional  payment  for  each 
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individxial  avrarded  a  fellowship  under 
this  part. 

(b)  If  an  acadamic  department  of  an 
institution  of  higher  education  is  unable 
to  use  all  of  the  amoxmts  available  to  it 
under  this  part,  the  Secretary  reallots 
the  amounts  not  used  to  academic 
departments  of  other  institutions  of 
higher  education  for  use  in  tho 
academic  year  following  the  date  of  the 
reallotment. 

(Authority:  20  U.&C  1134ii.  1134p.  1134q) 
1648.51    Whall8th«amountofa8tip«nd7 

(a)  For  a  fellowship  initially  awarded 
for  an  academic  year  prior  to  the 
academic  year  1993-04,  the  institution 
shall  pay  the  fellow  a  stipeod  in  an 
amount  that  equals  the  feUow's 
financial  need  or  $10,000.  whichever  is 
less. 

(b)  For  a  fellowship  initially  awarded 
for  the  academic  year  1993-94.  or  any 
succeeding  academic  year,  the 
institution  shall  pay  the  fellow  a  stipend 
at  a  level  of  support  equal  to  that 
provided  by  the  National  Sdence 
Foundation  graduate  fellowships, 
excfpithat  this  amount  must  be 
adjusted  as  necessary  so  as  not  to 
exceed  the  Mow's  demonstrated  level 
of  financial  need.  The  Secretary 
announcae  the  amount  of  the  stipend  in 
a  notice  published  in  the  Federal 


omw 


(b)  An  academic  department  shall  not 
make  a  commitment  under  paragraph  (a) 
of  this  section  to  provide  stipend 
support  unless  the  academic  department 
has  determined  that  adequate  funds  are 
avail^le  to  fulfill  the  commitment 
either  from  funds  received  or 
anticipated  under  this  part  or  from 
institutional  funds. 

(Authority:  U.S.C  1134p) 

1648.61    HowNMMltheacademie 
)  ttw  trailing  of 


(Authority:  20  U.S.C  1134p) 

H48J2   «M«aifeiheamowi 
InstHutionel  pcymenlr 

For  academic  year  1993-1904.  the 
amount  of  the  ixMtitutiaoal  pajrroeDt 
received  by  an  Institution  of  higher 
education  far  each  sttMient  awuded  a 
fellowship  at  the  institution  is  t9.00a 
Thereaflar.  the  Secretary  adjusts  the 
amount  of  the  institutioiial  payment 
annually  in  aocordanoa  with  inflation  as 
detarminad  by  the  United  States 
Depaitment  o^  Labor's  Consumer  Price 
faidax  for  the  previooa  calendar  year. 
The  Saoralaiy  annoancaa  the  amount  of 
the  instituticMial  payment  in  a  notice 
pubUshsd  in  the  Federal  Rsgistar. 

(Autfaocity:  20  U.S.C  1134q) 


Subpart  F-WlMtAr» 

AwffwIffWFVI 

InatnutlonT 


ttaaMlew 
topfovMe  aUpeiM  auppart? 

(a)  An  academic  departm«it  makes  a 
commitment  to  a  feHow  at  anv  pofaH  in 
his  or  har  graduate  study  for  ma  length 
of  time  neceesary  for  tha  fellow  to 
complete  the  course  of  paduata  study, 
but  in  no  case  longer  dun  five  years. 


The  institution  shall  provide  to 
fellows  at  least  one  academic  year  of 
supervised  training  in  instruction  at  the 
graduate  or  under^aduate  level  at  the 
schedule  of  at  least  one-half-time 
teadxing  assistant 

(Authority:  20  U.SX1 1134o) 

1648.62    How  can  the  InaHtuliefwl  payment 
bewaedT 

(a)  The  institutional  payment  must  be 
first  applied  against  a  fellow's  tuition 
and  fees. 

(b)  After  payment  of  a  fellow's  tuition 
and  fees,  the  institutional  payment  may 
be  applied  against  educational  expenses 
of  the  fellow  that  are  not  covered  bv 
tuition  and  fees  and  are  related  to  the 
academic  program  in  which  the  fellow 
is  enrolled.  These  expenses  include  the 
following: 

(1)  Corts  for  rental  or  purdiase  of  any 
books,  materials,  or  supplies  required  of 
students  in  the  same  course  of  study. 

(2)  Cmts  of  computer  hardware, 
project  specific  software,  and  other 
equipment  prorated  by  the  length  of  tha 
student's  Csllowship  over  tha  laasanable 
life  of  the  equipment.  * 

(3)  Membership  fees  of  professional 
associations. 

(4)  Travel  and  per  diem  to 
professional  association  meetings  and 
registration  fees. 

(5)  Intematlanal  traval.  per  diem,  and 
registration  fees  to  partidpata  in 
echicadanal  activMas. 

(6)  Expanaaa  incurrad  in  lasearch. 

(7)  Coals  of  leprodudng  and  binding 
of  educational  products. 

(c)  The  inatltaitkinal  payment  must 
supplement  and,  to  tha  extant  practtcal, 
increase  tha  funds  that  wovld  otbanfrisa 
be  made  available  for  the  purpoaa  of  tha 
program  and,  in  no  case,  to  supplant 
institutional  fundi  currently  availabla 
for  fellowships. 

(Authority:  20  U.S.C  1134o-1134q) 

%  646.63    Hew  can  ttw  hielNulieiiel 


receiving  fellowships  imder  this  pert 
and  who  satisfy  the  requirements  of 
§648.40; 

(2)  Pay  for  tuition,  fees,  and  the  costs 
listed  in  §  648.62(b): 

(3)  Pay  for  costs  of  providing  a 
fellow's  instruction  that  are  not 
included  in  the  tuition  or  fises  paid  to 
the  institution  in  which  the  feuow  is 
enrolled;  and 

(4)  Supplement  the  stipend  received 
by  a  fellow  under  §648.51  in  an  amount 
not  to  exceed  a  fellow's  financial  need. 

(b)  An  institution  may  not  use  iu 
institutional  matching  contribution  to 
fund  fellowships  that  were  funded  by 
the  institution  prior  to  the  award  of  Uie 
grant. 
(Authority:  20  U.S.C  11341. 1134o.  1134p) 

1648.64   What  are  unaNowatiiaeoets? 

Neither  grant  funds  nor  the 
institutional  matching  funds  may  be 
used  to  pay  for  general  operational 
overhead  costs  of  the  acaiclemic 
department. 
(Authority:  20  U.S.C  1134m.  1134q) 


1648.66.  HowdoeathalnaUtutlonofNgher 
edueaHon  diebarae  and  ratum  funds7 

(a)  An  institution  that  receives  a  grant 
shall  di^urse  a  stipend  to  a  fellow  in 
accordance  with  its  regular  payment 
schedule,  but  riiall  not  make  less  than 
one  payment  per  academic  terra. 

(b)  If  a  fellow  withdraws  from  an 
institution  before  completion  of  an 
academic  tenh,  the  in^tution  may 
award  the  fellowship  to  another 
individual  ¥rho  satisfies  the 
reouirements  in  §648.40. 

(c)  If  a  fellowship  is  vacated  or 
discontinued  for  any  period  of  time,  the 
institution  shall  return  a  prorated 
portion  of  the  institutional  payment  and 
unexpended  stipend  funds  to  the 
SecrMary.  unless  the  Secretary 
authorlaaa  the  use  of  those  funds  for  a 
subsequent  protect  period.  The 
institution  snail  return  the  prorated 
portion  of  the  institutkuial  payment  and 
unexpended  stipend  funds  at  a  tioM  and 
in  a  manner  determined  by  the 
Secretary. 

(d)  If  a  feUow  withdravrs  from  an 
institutiim  before  the  completion  of  the 
academic  term  far  «irhich  ha  or  ahe 
received  a  stipend  installment,  tba 
fellow  shall  return  a  prorated  portion  of 
the  stipend  inatallmant  tniha  inatltutlon 
at  a  time  and  in  a  manner  determined 
by  tha  Seaatary. 

(Audwritr  20  U.SX1 1134p.  It34q) 
^648.66   WImN  raoorda  and  ra^arta  ara 
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(a)  Tha  institutional  matching 
contribution  may  ba  used  to— 

(1)  Provide  adidHional  feUowsbipa  to 
graduate  students  who  an  not  alfwdy 


(a)  An  insUtutlan  of  hidMr  aducadon 
tha(t  raoaivae  a  giant  ahall  pravlda  to  tha 
Secretary,  prior  to  die  raoalpt  ol  grant 


funds  for  disbursement  to  a  fellow,  a 
certification  that  the  fellow  is  enrolled 
in,  is  malcing  satisfactory  progress  in, 
and  is  devoting  essentially  full  time  to 
study  in  the  academic  field  for  which 
the  grant  was  made. 

(b)  An  institution  of  higher  education 
that  receives  a  grant  shall  keep  records 
necessary  to  establish — 

(1)  That  each  student  receiving  a 
fellowship  satisfies  the  eligibility 
reouirements  in  §  648.40; 

(2)  The  time  and  amount  of  all 
disbursements  and  return  of  stipend 
pavments; 

13)  The  appropriate  use  of  the 
institutional  payment;  and 

(4)  That  assurances,  policies,  and 
procedures  provided  in  its  application 
have  been  satisfied. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1840-0604) 
(Authority:  20  U.S.C.  1134m-tl34q) 

Subpart  G— What  Conditions  iMust  Ba 
Met  by  a  Fellow  After  an  Award? 

§648.70    Wtiat  conditions  must  iM  met  by 
a  fellow? 

To  continue  to  be  eligible  for  a 
fellowship,  a  fellow  must — 

(a)  Maintain  satisfactory  progress  in 
the  program  for  which  the  fellowship 
was  awarded; 

(b)  Devote  essentially  full  time  to 
study  or  research  in  the  academic  field 
in  which  the  fellowship  was  awarded; 
and 

(c)  Not  engage  in  gainful  employment, 
except  on  a  part-time  basis  in  teaching, 
research,  or  similar  activities 
determined  by  the  academic  department 
to  be  in  support  of  the  fellow's  progress 
toward  a  degree. 

(Authority:  20  U.S.C  1134p) 

Appendix  to  Part  648— Academic  Areas 

The  Secretary  may  give  an  absolute 
preference  to  any  of  the  academic  areas 
listed  as  disciplines  or  subdisciplines 
below,  or  the  resulting  inter-disciplines. 
The  list  was  derived  from  the 
Classification  of  Instructional  Programs 
(GIF)  developed  by  the  Office  of 
Educational  Research  and  Improvement 
of  the  U.S.  Department  of  Education  and 
include::  tiie  instructional  programs  that 
may  constitute  courses  of  studies 
toward  graduate  degrees.  The  code 
number  to  the  left  of  each  discipline  and 
subdiscipline  is  the  Department's 
identification  code  for  that  particular 
type  of  instructional  program. 

05.    Area,  Ethnic,  and  Cultural  Studies 

05.01  Area  Studies 

05.02  Ethnic  and  Cultural  Studies 

11.    Computer  and  Information  Sciences 
11.01    Computer  and  Information  Sciences, 
General 


11.02    Computer  Programming 

11.04  Information  Sciences  and  Systems 

11.05  Computer  Systems  Analysis 
11.07    Computer  Science 

13.  Education 

13.01  Education,  General 

13.02  Bilingual/Bicuitural  Education 

13.03  Curriculum  and  Instruction 

13.04  Education  Administration  and 
Supervision 

13.05  Educational/Instructional  Media 
Design 

13.06  Educational  Evaluation,  Research, 
and  Statistics 

13.07  International  and  Comparative 
Education 

13.08  Educational  Psychology 

13.09  Social  and  Philosophical  Foundations 
of  Education 

13.10  Special  Education 

13.11  Student  Counseling  and  Personnel 
Services 

13.12  General  Teacher  Education 

13.13  Teacher  Education.  Specific 
Academic,  and  Vocational  Programs 

13.14  Teaching  English  as  a  Second 
Language/Foreign  Language 

14.  Engineering 

14.01  Engineering,  General 

14.02  Aerospace,  Aeronautical,  and 
Astronautical  Engineering 

14.03  Agricultural  Engineering 

14.04  Architectural  Engineering 

14.05  Bioengineering  and  Biomedical 
Engineering 

14.06  Ceramic  Sciences  and  Engineering 

14.07  Chemical  Engineering 

14.08  Civil  Engineering 

1 4 .  09    Computer  Engi  neeri  ng 

14.10  Electrical,  Electronic,  and     " 
Communications  Engineering 

14.11  Engineering  Mechanics 

14.12  Engineering  Physics 

14.13  Engineering  Science 

14.14  Environmental/Environmental  Health 
Engineering 

14.15  Geological  Engineering 

14.16  Geophysical  Engineering 

14.17  Industrial/Manufacturing  Engineering 

14.18  Materials  Engineering 

14.19  Mechanical  Engineering 

14.20  Metallurgical  Engineering 

14.21  Mining  and  Mineral  Engineering 

14.22  Naval  Architecture  and  Marine 
Engineering 

14.23  Nuclear  Engineering 

14.24  Ocean  Engineering 

14.25  Petroleum  Engineering 

14.27  Systems  Engineering 

14.28  Textile  Sciences  and  Engineering 

14.29  Engineering  Design 

14.30  Engineering/Industrial  Management 

14.31  Materials  Science 

14.32  Polymer/Plastics  Engineering 
16.    Foreign  Languages 

16.01    Foreign  Languages  and  Literatures 

16.03  East  and  Southeast  Asian  Languages 
and  Literatures 

16.04  East  European  Languages  and 
Literatures 

16.05  Germanic  Languages  and  Literatures 

16.06  Greek  Languages  and  Literatures 

16.07  South  Asian  Languages  and 
Literatures 

16.09    Romance  Languages  and  Literatures 
16.11    Middle  Eastern  Languages  and 
Literatures 


16.12    Classical  and  Ancient  Near  Eastern 

Languages  and  Literatures 
22.    Law  and  Legal  Studies 
22.01    Law  and  Legal  Studies 

25.  Lil>rary  Science 

25.01    Library  Sdence/Librarianship 
25.03    Library  Assistant 

26.  Biological  Sciences/Life  Sciences 

26.01  Biology,  General 

26.02  Biochemistry  and  Biophysics 

26.03  Botany 

26.04  Cell  and  Molecular  Biology 

26.05  Microbiology/Bacteriology 

26.06  Miscellaneous  Biological 
Specializations 

26.07  Zoology 

27.  Mathematics 
27.01     Mathematics 

27.03  Applied  Mathematics 
27.05  Mathematic  Statistics 
40.    Physical  Sciences 

40.01  Physical  Sciences,  General 

40.02  Astronomy 

40.03  Astrophysics 

40.04  Atmospheric  Sciences  and 
Meteorology 

40.05  Chemistry 

40.06  Geological  and  Related  Sciences 

40.07  Miscellaneous  Physical  Sciences 

40.08  Physics 
42.    Psychology 

42.01  Psychology 

42.02  Ginical  Psychology 

42.03  Cognitive  Psychology  and 
Psychol  inguistics 

42.04  Community  Psychology 

42.06  Counseling  Psychology 

42.07  Developmental  and  Child  Psychology 

42.08  Experimental  Psychology 

42.09  Industrial  and  Organizational 
Psychology 

42.11    Physiological  Psychology/ 
Psychobiology 

42.16  Social  Psychology 

42.17  School  Psychology 

50.  Visual  and  Performing  Arts 

50.01  Visual  and  Performing  Arts 

50.02  Crafts.  Folk  Art,  and  Artisanry 

50.03  Dance 

50.04  Design  and  Applied  Arts 

50.05  Dramatic/Theater  Arts  and  Stagecraft 

50.06  FilmA'ideo  and  Photographic  Arts 

50.07  Fine  Arts  and  Art  Studies 
50.09    Music 

51.  Health  Professions  and  Related  Sciences 

51.01  Chiropractic  (DC.  D.CM.) 

51.02  Communication  Disorders  Sciences 
and  Services 

51.03  Community  Health  Services 

51.04  Dentistry  (D.D.S..  D.M.D.) 

51.05  Dental  Clinical  Sciences/Graduate 
DentisUy  (M.S.,  Ph.D.) 

51.06  Dental  Services 

51.07  Health  and  Medical  Administrative 
Services 

51.08  Health  and  Medical  Assistants 

51.09  Health  and  Medical  Diagnostic  and 
Treatment  Services 

51.10  Health  and  Medical  Laboratory 
Technologies/Technicians 

51.11  Health  and  Medical  Preparatory 
Programs 

51.12  Medicine  (M.D.) 

51.13  Medical  Basic  Science 

51.14  Medical  Clinical  Services  (M.S., 
PhD) 
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51.15  Mental  Health  Services 

51.16  Nursing 

51.17  Ojkometry  (O.D.) 

51.18  Ophthalmic/Optometric  Services 

51.19  Osteopathic  Medicine  (D.O.) 


51.20  Pharmacy 

51.21  Podiatry  (D.P.M..D.P..Pod.D.) 

51.22  Public  Health 

51.23  RehabilitationyTherapeutic  Services 

51.24  Veterinary  Medicine  (D.V.M.) 


51.25    Veterinary  Clinical  Services 

51 .  27    Miscellaneous  Health  Profassions 
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Bureau  of  Prisons 


28  CFR  Part  544 

Control,  Custody,  Care,  Treatment  and 
Instruction  of  Inmates;  Inmate  Recreation 
Programs;  Final  Rules 
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DEPARTMENT  OF  JUSTICE 
Bureau  of  Prisons 
28  CFR  Part  544 

Control.  Custody.  Cars.  Trsatment  and 
Instruction  of  Inmates;  Inmate 
Recreation  Programa 

AGENCY:  Bureau  of  Prisons,  Justice. 
action:  Final  rule.  


summary:  In  this  document  the  Bureau 
of  Prisons  is  amending  its  rule  on 
Inmate  Recreation  Programs.  This 
amendment  broadens  the  scope  of  the 
programs  offered  to  inmates  and 
establishes  the  overall  welhiess  needs  of 
the  inmate  as  a  program  goal.  This 
amendment  also  clarifies  existing 
provisions  relating  to  the  disposition  of 
completed  hobbycraft  items  and 
utilization  of  hobbycraft  facilities.  This 
amendment  is  intended  to  increase 
constructive  opportimities  for  inmates, 
and  reduce  personal  stress  and 
institution  tension. 
EFFECTIVE  DATE:  December  16, 1993. 
ADDRESSES:  Office  of  General  Counsel. 
Bureau  of  Prisons,  Room  754,  320  First 
Street  NW.,  Washington,  DC  20534. 
FOR  FURTHER  WFORMATJON  CONTACT:  Roy 
Nanovic.  Office  of  General  Counsel, 
Bureau  of  Prisons,  phone  (202)  514- 
6655. 

SUPPI^MENTARY  RIFORMATtON:  The 
Bureau  of  Prisons  is  amending  its  rule 
on  Inmate  Recreation  Programs.  A  final 
rule  on  this  subject  was  published  in  the 
Federal  Register  on  September  12, 1986 
(51  FR  32602).  A  simimary  of  the 
changes  in  this  amendment  follows. 

In  §  544.30.  the  list  of  recreation 
programs  offered  by  the  Bureau  is 
broadened  by  the  addition  of  "games" 
and  reference  is  made  to  wellness 
activities. 

In  S  544.31(a),  the  definition  of 
"Leisure  activities"  is  amended  to 
include  "games",  and  to  include 
religious  activities,  psychological 
services  and  education  classes  when 
they  are  used  specifically  to  encourage 
knowledge,  skills  and  attitudes  related 
to  leisure  activity  involvement.  In 
paragraph  (b).  the  phrase  "•  '  *  and 
occur  at  a  scheduled  time  and  place"  is 
added  to  clarify  the  definition  of 
"Organized  activities".  In  paragraph  (d). 
"ceramics"  is  added  to  the  definition  of 
"Hobbycraft  activities".  A  new 
paragraph  (e)  is  added  containing  a 
definition  of  "Inmate  wellness  program 
activities." 

In  S  544.32.  the  list  of  goals  is 
amended  to  include  overall  wellness 
needs  of  inmates.  The  phrase  "and 
desire"  is  removed  in  conformance  with 


revisions  to  S  544.81  published 
elsewhere  in  today's  Federal  Register. 

Section  544.33  is  revised  to  designate 
the  Supervisor  of  Education  as  being 
responsible  for  ensuring  that  X-rated 
movies  are  not  shown  when  an 
institution  has  a  program  to  show 
movies  and  to  remove  Umitations  on 
regular  movie  rentals. 

Section  544.34  is  redesignated  and 
revised  as  8  544.35,  and  a  new  §  544.34 
is  added  to  allow  for  inmate  running 

BV6ntS*  '^ 

In  new  §  544.35(b)  the  word 
"completed"  is  added  to  show  when  the 
marking  of  art  or  hobbycraft  items  must 
be  provided.  Revised  paragraph  (c)(1)  is 
clarified  to  indicate  the  quantity  of 
items  that  may  be  given  to  authorized 
visitors  is  to  be  determined  by  the 
Warden.  This  provision,  which  is 
intended  to  ensxire  orderly  operatiens  in 
the  visiting  room,  was  already  in  the 
Bureau's  implementing  guidelines,  and 
consequently  represents  no  change  in 

Erocedures.  Paragraph  (d)(1)  is  clarified 
y  specifying  the  Warden  may  restrict 
for  reasons  of  security  and 
housekeeping  the  sire  and  quantity  of 
all  products  made  in  the  art  and 
hobbycraft  program.  Existing  regulations 
on  Inmate  Personal  Property  contain 
limitations  on  storage  space  (see  28  CFR 
553.11).  As  revised,  paragraph  (d)(1) 
recognizes  that  approved  storage  space 
for  inmate  personal  property  effectively 
limits  the  size  of  an  individual 
hol^ycraft  item  or  the  size  of  an 
accumulation  of  hobbycraft  items.  In 
paragraph  (d)(2)  the  word  "items"  is 
added  to  clearly  define  the  Intent  of  this 
section.  Paragraph  (d)(4)  is  amended  to 
indicate  that  appropriate  hobbycraft 
activities  shall  be  encouraged  in  inmate 
Uving  areas,  and  that  completed 
hobbycraft  items  must  be  removed  from 
the  living  area  when  completed  unless 
they  are  approved  as  personal  projperty. 
Paragraph  (d)(6)  is  amended  to  indicate 
that  rotation  of  hobbycraft  participants 
to  allow  for  maximum  utiUzation  of 
resources  is  another  way  the  Warden 
may  set  Umits  on  the  amount  of  time  an 
inmate  may  use  a  hobbycraft  facility. 
Paragraph  (d)(7)  is  added  to  indicate 
that  disciplinary  action  may  be  taken 
against  inmates  found  with 
unauthorized  hobbycraft  materials  in 
their  possession.  This  action  may 
include  removal  of  the  inmate  from  the 
hobbycraft  program.  It  is  the  Bureau's 
longstanding  policy  that  inmates 
possessing  unauthorized  material  are 
subject  to  disciplinary  action  (see  28 
CFR  541.13  and  553.13).  This 
amendment  merely  reiterates  existing 
Bureau  policy. 

Because  these  amendments  merely 
clarify  existing  poUcy  or  are  less 


restrictive  in  nature,  the  Bureau  finds 
good  cause  for  exempting  the  provisions 
of  the  Administrative  Procedure  Act  (5 
U.S.C  553)  requiring  notice  of  proposed 
rulemaking,  the  opportunity  for  pubUc 
comment,  and  delay  in  effective  date. 
Members  of  the  public  may  submit 
comments  concerning  this  rule  by 
writing  the  previously  cited  address. 
These  comments  will  be  considered  but 
will  receive  no  response  in  the  Federal 
Register. 

The  Bureau  of  Prisons  has  determined 
that  this  rule  is  not  a  significant 
regulatory  action  for  the  purpose  of  E.O. 
12866.  After  review  of  the  law  and 
regulations,  the  Director.  Bureau  of 
Prisons  has  certified  that  this  rule,  for 
the  purpose  of  the  Regulatory  Flexibility 
Act  (Pub.  L.  96-354),  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

List  of  Sublects  in  28  CFR  Part  544 
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Prisonera. 
Kathleen  M.  Hawk, 
Director.  Bureau  of  Prisons. 

Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C.  552(a)  and 
delegated  to  the  Director.  Bureau  of 
Prisons  in  28  CFR  0.96(p).  subchapter  C 
of  28  CFR  chapter  V  is  amended  as  set 
forth  below. 

SUBCHAPTER  O-INSmVPONAL 
MANAGEMENT 

PART  544— EDUCATION 

1.  The  authority  citation  for  28  CFR 
part  544  is  revised  to  read  as  follows: 

Authority:  5  U.S.a  301;  18  U.S.C  3621. 
3622,  3624.  4001, 4042.  4081,  4082  (Repealed 
In  part  as  to  offense*  committed  on  or  after 
November  1. 1987).  5006-5024  (Repealed 
October  12. 1984  as  to  offenses  committed 
after  that  date).  5039;  28  U.S.C  509, 510;  28 
CFR  0.95-0.99. 

2.  Subpart  D,  consisting  of  §§  544.30 
through  544.34.  is  revised  to  consist  of 
§§  544.30  through  544.35  as  follows: 

Subpart  D-inm«te  Recreation  Program* 


S^ 

544.30 

Purpose  and  scope. 

544.31 

Definitions. 

544.32 

Goals. 

544.33 

Movies. 

544.34 

Inmate  running  events. 

544.35 

Art  and  hobbycraft 

Subpart  D— Inmat*  Recreation 

Programa 

IS44J0    Purpose  and  scop*. 

The  Bureau  of  Prisons  encourages 
Itamates  to  make  constructive  use  of 
leisure  time  and  offere  movies,  games, 
sports,  social  activities,  aits  and 


hobkyesyksk  weUness  and  oftfaar  gnrt^ 
and  indieldo*!  aetiviti**. 

f54C31    D*naMwt*. 

(a)  Ldrare  aetivHies  tn  a  wid*  raog* 
of  activiti**  hi  whidi  tnnutM  may 
participat*  vsiua  not  partDnning 
assigned  datt**.  Lateur*  actieitlaa 
include  participation  in  organiaadand 
informal  gani**i  sports,  physical  fituoas, 
table  gjBBOB,  heitibycnitB,  tsmtic 
progremSt  intraanBal  activitie*,  sociel 
and  cultural  o^ganiations,  movies,  and 
stage  shows.  Religioas  activitiee, 
psychological  ser»icu».  uid  education 
dumn  are  not  included  witidii  tlks 
definition,  except  when  they  are  ua|d 
specifically  to  encoarage  knowledge, 
^lls,  and  sttitades  related  te  leisme 
activity  invulveuieut. 

(b)  OrganizBdi  activities  are  those 
activities  accounted  for  by  registratioii 
or  roster  of  individual  participants,  and 
occw  at  a  scfaedxiied  time  and  place. 

(c)  Alt  woik  includes  dl  paintings  and 
sketches  landawd  in  any  of  the  usual 
media  (oils,  pastels,  oayeos,  pencils, 
inks,  and  charcoal). 

(d)  Hobbycraft  activities  include 
ceramics,  leatherwork,  models,  day, 
mosaics,  crochet,  knitting,  sculpturee, 
woodworking  lapidary,  and  athef  fonos 
consistent  with  institution  guidelines. 

(e)  InmatB  wi^b»M$s  program  activities 
include  saawnlng,  assesaments.  goal 
setting.  fitnaas/natriticHi  ptescriptiaai 
and  counaeiing. 

1544^    Q**i*. 

The  Warden  is  to  ensure,  to  the  axteot 
possible,  that  leisure  activities  are 
provided  to  meet  sodsj.  phystcal, 
psychological,  and  ev»ul  wrilnas* 
needs  of  inmates. 

(a)  L«8iir»  activities  axe  designed  to 
attract  inmata  partidpatum  reg&rdless  of 
ethnic,  ladai,  agOi  or  sec  difieience,  or 
handicap  etaisidMBtians.  and  to 
enhance  tfav  potential  for  post-reiease 
involvement. 

(b)  Leisure  activities  are  designed  to 
ensure  that  n  inmate  with  the  iteed  has 
the  opportunity  to^  complete  oneor  oaore 
activities  (aae  28  CFR  944^)-. 

If  there  is  a  program  to  ^ow  movies, 
the  Supervisor  of  Education  shall  ensure 
that  Xrmad  OKmas  are  not  sfaoiea. 


|$44J4 


running  cv*ntB> 


Runninf* vania  wiM  orriinariiy  net 
exceed  10  kiIomete»ar6.2  nil-rr 
Appropriate  medical  staff  and  fluid 
supplies  (e.g..  water)  ahouldbe  available 
for  all  inmate  running  event*. 


iS44.3S   Artantfl 

(a)  An  haatta  an^igad  in  st  or 
hobhjKTsft  ackivitieB  may  obtain 
materials  thmo^ 

(1)  The  taatitutiop  art  program  til  one 
exists 

(2)  The  commiaeary  sale*  umt; 

(3)  Special  puzcfaaae  commissary 
ordeca,  if  the  sale*  unit  ie  imrt^  to 
stock  a  sufficient  amount  of  the  needed 
material*;  er 

(4)  Other  sources  approved  by  the 
Warden. 

(b)  Each  <nm*ti»  «haii  identify 
completed  art  or  heUiyoaft  products  by 
showing  the  inmate's  name  and  legistar 
niunber  on  the  reverse  side  of  the  item. 

(c)  Completed  or  abandoned  art  or 
hobbycrail  articles  must  be  disposed  of 
in  one  of  the  &>iIowina  ways: 

(1)  Upon  approval  of  die  Warden,  by 
giving  the  item  to  an  authorized  visitor. 
The  quantity  of  items  will  be 
determined  by  the  Warden. 

(2)  By  mailing  the  item. to  a  verified 
relive  or  approved  visitor  at  the 
inmate's  expense. 

(3)  By  selling,  throogh  an  institution 
art  and  hobbycraft  sales  program,  if  one 
exists,  after  the  instttutton  price 
committee  has  determined  the  sale 
price. 

(4)  Other  methods  estd^lidied  by  die 
Warden. 

(d)  Rastrictimis:  Art  and  hobbycraft 
programs  are  intended  tot  the  personal 
enjoyment  of  an  kimste  and  as  an 
opportunity  to  leun  a  new  leisure  ^oU. 
Toey  are  not  for  the  mass  productioo  of 
art  and  hobbycraft  items  by  artists  or  to 
provide  a  meens  (rf  suppleraentiag  an 
inmate's  income. 

(1)  The  Wasden  may  restrict,  for 
reesons  of  security  and  howrelteeping. 
the  size  and  quantity  of  all  products 
made  in  the  art  and  hobbycraft  progr«n. 
Paintings  mailed  out  of  the  institution 
must  conform  to  both  tmtituttan 
guidelinas  and  postal  repiiations.  If  an 
inmate's  art  work  or  haU)ycEaft  is  on 
public  display,  the  Warden  may  restrict 
the  content  of  the  work  in  accordance 
with  commonity  standards  at  decency. 

(2)  The  Wardesi  may  set  iiouts.  in 
compliance  with  cammiaeary 
guidelines,  on  the  amount  of  mon^  an 
inmate  may  ^lend  on  art  or  hobbycraft 
items  or  mattsxala. 

(3)  The  Wanlatt.  may  labliicf  for 
reasons  of  secnrity,  fire  safety,  aadk 
housekeeping,  the  use  or  possession  of 
art  and  hobbycraft  items  or  materials. 

(4)  Appropriate  hobbyczaft  activitiae 
shall  be  encottsagad  m.  the  inmate  living 
areas.  Haesevae.  the  Warden  may  limit 
bobkqfoaR  pt^ect*  bt  tk*  ceQ/'BviBg 
arees  to  thasa  whkb  CSD  ba  contaioad/ 
stored  in  peowided  paaonal  nropaMy 
containeae.  Excaptionaniay  oa  made  fsr 


such  items  as  a  putting  whan  the  size 

would  prohibit  placement  in  a  locker. 
Hobbycraft  itams  must  be  removed  from 
the  Uving  area  when  completed  unless 
they  are  wproved  as  persoBal  prepoty. 

(5)  The  Warden  ah^  reouire  the 
inmate  ta  mail  conflated  oobbycraft 
artides  out  of  the  inatitutiaai  at  the 
inmate's  expenee,  or  to  give  them  to  an 
authorized  visitor  within  30  days  of 
completion,  or  to  dimoee  of  them 
through  approved  sows.  However, 
artides  offered  for  sale  must  be  sold 
within  90  days  of  complstion,  ar  must 
be  given  to  an  authariaad  visitor  or 
mailed  out  of  the  institution  at  the 
inmate's  expense. 

(6)  Where  space  and  equipment  are 
limited  and  demand  is  high,  the  Warden 
may  set  limits  on  the  amount  of  time  an 
inmate  may  use  a  hobbycraft  fadlity, 
e.g.,  the  Warden  may  limit  an  inmate's 
use  of  any  woricshop  or  classroom  to  six 
months  to  make  room  for  new  students. 
Hobbycraft  participants  may  be  rotated 
to  allow  for  maximnmi  utiUzBtion  of  the 
resources. 

(7)  DisdpIinaiT  action  may  be  taken 
against  inmates  round  with 
unauthorized  hobbycraft  materials  in 
their  possession.  This  action  may 
indude  the  leuiuval  of  the  inmate  fiom 
the  hobbycraft  program. 

[FR  Doc  93-30711  Filed  12-1S-03:  a^iSaml 
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28  CFR  Part  S44 

Control,  Cuatorfy,  Cwa,  Ttaatmant  and 
Inatructlon  of  InmalM 
Training  and  LaiauW'Tfnia  I 
Standards 

AGENCY:  Bureau  of  Prisons,  Justice. 
ACTION:  Final  mla. 

SUMMART:  In  this  rfnaiment  the  Bureau 
of  I^isons  is  amRnding  its  regulations  on 
Education,  Training  and  Leisure-Time 
Program  Standards.  This  amendment 
makes  changes  to  the  development, 
delivery  and  documentation  of  this 
program.  This  amendment  also 
consolidates  regulations  on  Sodal 
Education  Guiaelines  and  Education 
Program  Certificates  into  the  revised 
final  rule  on  Education.  Training  and 
Leisuie-TIm*  E'logiam  Stmdards.  The 
purpose  of  this  amendment  is  to 
improve  the  effident  operation  of  the 
Bureau's  education  and  recreation 
programs. 

EFFECTTVCMTEiDecamber  16, 1993. 
ADOaesata:.  Office  ef  General  Counsri. 
Buoaau  ef  Priaona,  room  754,  32Q  First 
Street  NW..  W**hin|itnn  DC  20534. 
FO«wjwiwm—iaiM.aii,i.aiiM  RBoy 
Nanovic.  OCfee  of  General  Comnwi, 
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Bureau  of  Prisons,  phone  (202)  514- 
6655. 

SUPPLEMENTARY  MPORMATION:  The 
Bureau  of  Prisons  is  amending  its 
regulations  on  Education,  Training  and 
Leisure-Time  Program  Standards.  This 
amendment  consolidates  the  existing 
provisions  for  Social  Education 
Guidelines  and  Education  Program 
Certificates  into  the  Education,  Training 
and  Leisure-Time  Program  Standards. 
This  amendment  makes  changes  in  the 
development,  deUvery  and 
docimientation  of  the  program.  These 
changes  broaden  program  opportunities 
for  inmates.  Because  the  changes  in  this 
amendment  are  less  restrictive  in 
nature,  the  Bureau  of  Prisons  finds  good 
cause  under  5  U.S.C.  553(b)  to  pubUsh 
the  amendment  without  going  through 
proposed  nilemaking,  opportunity  for 
public  comment,  and  delay  in  effective 
date.  Members  of  the  public  may  submit 
comments  concerning  the  changes  in 
the  final  rule  by  writing  the  previously 
dted  address.  These  comments  Mrill  be 
considered  but  will  receive  no  response 
in  the  Federal  Register.  The  most 
important  of  the  changes  are  described 
beloW. 

Subpart  G,  Education  Program 
Certificates,  which  consists  of  §§  544.60 
and  544.61,  is  being  consolidated  into 
the  revised  subpart  I,  Education, 
Training  and  Leisiire-Time  Program 
Standards.  The  provisions  in  §  544.60 
are  removed  because  new  $  544.82(a)(5) 
designates  the  Supervisor  of  Education 
as  the  person  responsible  for 
establishing  other  requirements 
necessary  for  achieving  program  goals. 
Such  requirements  would  include  the 
issuance  of  certificates.  The  provisions 
in  §  544.61  on  procedures  for  issuing 
certificates  are  incorporated  into 
$  544.82(b)  with  some  minor  changes  in 
wording;  the  intent  remains  unchanged. 
Revised  subpart  I  consists  of  §§  544.80 
through  544.83.  Revised  §  544.80  now 
makes  it  clear  that  inmates  are  afforded 
the  opportunity  to  improve  their 
knowledge  and  skills  through  the 
academic,  occupation  and  leisure-time 
activities  outlined  in  this  rule. 
Independent  camps  are  no  longer 
specifically  excepted  from  the 
requirement  to  provide  a  full  range  of 
these  activities.  Community  Treatment 
Centers  are  removed  from  the  revised 
rule  because  they  are  no  longer  directly 
operated  by  the  Bureau  of  Prisons. 
In  §  544.81,  the  phrase  "during 
confinement"  is  removed  and  the 
phrase  "and  sufficient  time  to  serve"  is 
added  to  clarify  that  the  opportimity  to 
complete  a  program  is  dependent,  in 
part,  upon  tne  amoimt  of  time  left  in  an 
inmate's  sentence.  The  phrase  "and 


desire"  is  removed  to  clarify  that,  in 
some  instances  (e.g..  the  Adiilt  Literacy 
program),  inmate  participation  may  be 
mandatory.  Because  an  inmate's 
participation  in  a  non-mandatory 
program  is  voluntary,  we  beUeve  that 
this  is  a  s\ifficient  guaranty  of  the 
inmate's  desire,  and  the  Bureau 
therefore  fLnds  it  unnecessary  to  retain 
the  phrase.  The  program  goals  are 
broadened  to  include  English-as-a- 
Second  Language,  fitness,  wellness  or 
sport  activities.  Pre-Release  programs, 
and  Career  Counseling.  Reference  to  the 
Adult  Basic  Education  (ABE)  program 
has  been  removed  as  this  is  covered  in 
new  8  544.81(a)  by  the  Adult  Literacy 
program,  in  conformance  with  the 
revised  provisions  of  the  Bureau's 
Literacy  Program  (28  CFR  part  544, 
subpart  H).  Reference  to  Social 
Education  activities  has  been  removed 
as  these  activities  are  now  being  offered 
through  other  programs  (for  example, 
Adult  Continuing  Education  activities) 
described  in  paragraph  (e).  Paragraph  (b) 
of  former  §  544.81  which  placed 
emphasis  on  specific  inmate  needs  is 
removed  because  these  needs  are 
encompassed  within  the  language  of 
new  S  544.81.  The  word  "participate"  is 
used  instead  of  the  word  "complete"  in 
new  §  544.81  when  the  activities 
described  in  that  section  may  be  of  a 
nature  which  do  not  require  completion. 

Section  544.82  on  general  program 
characteristics  is  revised.  Paragraph  (a) 
introductory  text  of  that  section  now 
designates  Uie  Supervisor  of  Education 
as  the  person  responsible  for  meeting 
minimiun  criteria  for  any  education 
program,  thus  making  former  paragraph 
(a)(3)  unnecessary.  Paragraph  (a)(1) 
elaborates  on  the  provisions  of  former 
§  544.82(a)(1).  Paragraph  (a)(2)  clarifies 
the  provisions  of  former  §  544.82(a)(2) 
by  specifying  clear  criteria  be 
established  on  minimum  expectations 
for  program  completion,  as  well  as 
provisions  for  the  assessment  of  student 
progress.  Former  paragraph  (a)(4)  is 
reworded  and  becomes  new  final 
paragraph  (a)(3).  Paragraph  (a)(4)  is  a 
new  provision  encouraging  Supervisors 
to  provide  pnwrams  with  open 
enrollment  poucies  for  students. 
Paragraph  (a)(5)  is  another  new 
provision  which  allows  the  Supervisor 
of  Education  to  establish  other 
requirements  to  assxire  that  program 
goals  are  achieved  Paragraph  (b)  of 
1 544.82  estabUshes  the  system  for 
issuing  certificates  and  generally 
incorporates  provisions  from  former 
§  544.61.  lliis  paragraph  allows  staff  the 
discretion  to  issue  and/or  review 
cerUficates  of  completion;  the  word 
"may"  is  used  instead  of  the  word 


"shall"  because  some  activities  may  be 
of  a  nature  that  they  do  not  require  a 
certificate. 

New  §  544.83  specifies  that 
institutions  may  establish  an  inmate 
tutor/aide  program  and  requires  the 
development  of  guidelines  regarding  the 
training  and  supervision  of  inmate 
tutors/aides. 

Subpart  J,  Social  Education 
Guidelines,  which  consists  of  §§  544.90 
and  544.91.  is  also  being  consolidated 
into  the  revised  subpart  I.  The 
provisions  formerly  in  §§  544.90  and 
544.91  are  covered  in  revised  §§  544.80 
through  544.82  and  in  the  implementing 
languase;  consequently,  it  is  not 
neces^ry  to  state  them  separately. 

The  Bureau  of  Prisons  has  determined 
that  this  rule  is  not  a  significant 
regulatory  action  for  the  purpose  of  E.O. 
12866.  After  review  of  the  law  and 
regulations,  the  Director,  Bureau  of 
Prisons,  has  certified  that  this  rule,  for 
the  purpose  of  the  Regulatory  Flexibility 
Act  (Pub.  L.  96-354),  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  28  CFR  Part  544 

Prisoners. 
Kathleen  M.  Hawk. 

Director,  Bureau  of  Prisons. 

Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C  552(a)  and 
delegated  to  the  Director,  Bureau  of 
Prisons  in  28  CFR  0.96(p),  subchapter  C 
of  28  CFR  Chapter  V  is  amended  as  set 
forth  below. 

SUBCHAPTER  C— INSTITUTIONAL 
MANAQEMENT 

PART  544— EDUCATION 

1.  The  authority  citation  for  28  CFR 
part  544  is  revised  to  read  as  follows: 

Authority:  5  U.S  C  301;  18  U.S.C  3621. 
3622,  3624, 4001, 4042, 4081, 4082  (Repealed 
in  part  as  to  offenses  committed  on  or  eiter 
November  1. 1987),  5006-5024  (Repealed 
October  12, 1984  as  to  offenses  committed 
after  that  date),  5039;  28  U.S.C.  509,  510;  28 
CTR  0.95-0.99. 

Subpart  G— [Removed  and  Reaerved] 

2.  In  part  544,  subpart  G,  consisting  of 
§§  544.60  and  544.61,  is  removed  and 
reserved. 

Subpart  I— [Revlaed] 

3.  In  part  544,  subpart  I,  formerly 
consisting  of  §§  544.80  through  544.82. 
is  revised  to  consist  of  §§  544.80 
through  544.83  and  reads  as  follows: 

Subpart  (—Education.  Training  and  Leisure- 
Time  Program  Standards 

544.80  Purpose  and  scope. 

544.81  Program  goals. 
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Sw:. 

544.82  General  program  characteristics. 

544.83  Inmate  tutors. 

Subpart  i— Education,  Tralnirtg  and 
l^aure-Tlma  Program  Standarda 

fS44J0    Purpoae  and  scope. 

In  consideration  of  inmate  education, 
occupation,  and  leisure-time  needs,  the 
Bureau  of  Prisons  affords  inmates  the 
opportunity  to  improve  their  knowledge 
and  skills  through  academic,  occupation 
and  leisure-time  activities.  All 
institutions,  except  satellite  camps, 
detention  centers  and  metropolitan 
correctional  centers,  shall  operate  a  full 
range  of  activities  as  outlined  in  this 
rule. 

I544J1    Program  goela. 

The  Warden  shall  ensure  that  an 
inmate  with  the  need,  capacity,  and 
sufficient  time  to  serve,  has  the 
opportunity  to: 

(a)  Complete  an  Adult  Literacy 
program  leading  to  a  General 
Educational  Development  (GED) 
certificate  and/or  high  school  diploma; 

(b)  Complete  one  or  more  levels  of 
English-as-a-Second  Language; 

(c)  Acquire  or  improve  marketable 
skill  through  one  or  more  programs  of 
Occupation  Education  (OE); 

(d)  Complete  one  or  more 
Postsecondary  Education  activities; 

(e)  Complete  one  or  more  Adult 
Continuing  Education  activities; 

(f)  Participate  in  one  or  more  leisure, 
fitness,  wellness  or  sport  activities; 

(g)  Participate  in  a  Pre-Release 
program;  and, 

(h)  Participate  in  Career  Counseling. 
Staff  shall  encourage  each  inmate  to 
accept  the  responsibiUty  to  identify  any 
specific  education  needs,  set  personal 
goals,  and  select  activities,  programs 


and/or  work  experiences  which  will 
help  to  reach  those  goals. 

I544J2    General  program  characteristics. 

(a)  The  Supervisor  of  Education  shall 
assure  that  the  following  minimum 
criteria  are  met  for  the  institution's 
education  program  set  forth  in  $  544.81. 

(1)  Theie  is  a  written  curriculum 
which  estabUshes  measiirable 
behavioral  objectives  and  procedures. 

(2)  There  are  clear  criteria  which 
establish  minimum  expectations  for 
program  completion,  as  well  as 
provisions  for  the  assessment  of  student 
progress. 

(3)  There  are  provisions  for  periodic 
review  of  the  relevancy  and 
effectiveness  of  the  program. 

(4)  Unless  unusu^  dramistances 
(e.g.,  college  credit  courses)  exist,  all 
programs  should  allow  for  open  entry 
and  exit,  at  least  on  a  monthly  basis. 

(5)  The  Supervisor  of  Education  may 
establish  other  requirements  necessary 
to  assure  that  the  stated  goals  of  the 
program  are  achieved. 

(b)  Upon  an  inmate's  completion  of  a 
program  specified  in  $544.81,  staff  may 
issue  and/or  review  and  file  a  certificate 
when  it  contributes  to  an  inmate's 
future  plans  in  such  a  way  that  it 
vaUdates  the  inmate's  education  apd 
training;  supports  the  inmate's  chances 
of  securing  employment;  improves  the 
inmate's  acceptance  for  advanced 
education;  or  enhances  the  inmate's 
opportunity  for  success  in  any  other 
activity  the  inmate  chooses  to  pursue. 
The  certificate  will  confirm  that  the 
inmate  has  completed  the  requirements 
to  receive  a  certificate  that  fits  one  or  a 
combination  of  the  following  categories: 

(1)  Accredited  certificates — ^high 
school  diplomas  and  occupation 
training  certificates  approved  or  issued 
through  local  school  districts,  state 


departments  of  education,  or  other 
recognized  accrediting  educational 
organizations; 

(2)  Postsecondary  certificates  and 
transcripts — postsecondary  degrees  or 
course  certificates  approved  or  issued 
through  a  sponsoring  accredited 
educational  institution; 

(3)  General  Educational  Development 
tests — programs  sponsored  by  the 
American  Council  on  Education; 

(4)  Private  certificates — outside 
agencies,  private  business  and  industry, 
other  than  those  stated  in  paragraph 
(b)(1)  of  this  section; 

(5)  Institutional  certificates — 
approved  general  education,  occupation 
training,  recreation,  adult  continuing 
education  and  social  education 
certificates,  issued  to  an  inmate  who 
completes  a  program,  and  when  the 
institution  cannot  provide  a  certificate 
as  provided  in  paragraphs  (b)  (1)  and  (4) 
of  this  section;  or 

(6)  Transcripts— issued  to  an  itunate 
who  completes  general  education 
programs,  formal  occupation  training, 
on-the-job  and  apprentice  training  and 
work  assignments.  With  the  inmate's 
consent,  transcripts  may  be  sent  to 
schools  and  colleges,  business, 
industries  and  other  agencies. 

1544.83    Inmate  tutors. 

Institutions  may  establish  an  inmate 
tutor/aide  program.  Guidelines  shall  be 
develo]}ed  regarding  the  training  and 
supervision  of  inmate  tutors/aides 
where  such  programs  are  available. 

Subpart  J— {Removed  arxi  Reaerved] 

4.  In  part  544,  subpart ),  consisting  of 
§§  544.90  and  544.91,  is  removed  and 
reserved. 

[PR  Doc.  93-30712  Filed  12-15-93;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Parts  76  and  298 
RIN  188&-AA59 

Stata-Adminlatarad  Programs  and 
Federal,  State,  and  Local  Partnership 
for  Educational  Improvement 

agency:  Department  of  Education. 
ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  The  Secretary  proposes  to 
amend  Part  76  of  the  Education 
Department  General  Administrative 
Regulations  (EDGAR)  to  require  a  State 
to  file  its  State  plan  and  other  related 
documents  under  a  given  program  by  a 
date  certain  or  face  deferral  of  the  date 
on  which  the  State  may  begin  to  obligate 
funds  under  the  program.  The  Secretary 
also  announces  a  policy  not  to  grant  pre- 
award  costs  before  the  date  a  State  may 
begin  to  obligate  funds.  The  Secretary 
proposes  to  take  these  actions  to  protect 
the  Federal  Government  from  interest 
liabilities  under  the  Cash  Management 
Improvement  Act  of  1990  when  the 
Department  is  late  in  making  an  initial 
paymeut  under  a  State-administered 
program  because  the  State  failed  to 
submit  a  plan  or  other  required 
document  in  a  timely  fashion. 
DATES:  Comments  must  be  received  on 
or  before  January  18, 1994. 
ADDRESSES:  All  comments  concerning 
these  proposed  reguktions  should  be 
addressed  to  Peter  Wathen-Dunn,  U.S 
Department  of  Education,  400  Maryland 
Avenue  SW..  room  4091,  Washington. 
DC  20202-2243. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Wathen-Dunn,  Telephone:  (202) 
401-3690.  ladividualft  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  bifbnnatioa 
Relay  Service  IFIRS)  at  1-800-87  7-a339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  The  Cash 
Management  Improvement  Act  of  1990 
(CMIA)  was  passed  by  Congress  to 
ensure  greater  efficiency,  effectiveness, 
and  equity  in  the  exchange  of  funds 
between  Uie  Federal  Government  and 
the  States.  Under  this  statute  and  the 
Treasury  Department's  implementing 
regulations  at  31  CFR  part  205.  the 
Federal  Government  is  liable  for  interest 
payments  to  a  State  that  disburses  its 
own  funds  for  Federal  program 
purposes  before  the  date  that  Federal 
funds  are  deposited  to  the  State's  bank 
account  for  those  obligations,  31  IJ.S.C. 
6503(d).  Conversely,  a  State  must  pay 
interest  to  the  Federal  Government  from 
the  time  Federal  funds  are  deposited  to 
the  State's  account  until  the  time  that 


those  funds  are  paid  out  by  the  State,  31 
U.S.C  6503(c). 

The  CMIA  spi^ies  to  "maior  Fedanl 
assistance  programs,"  which  an 
determined  under  a  chart  in  tba 
implementing  Treasury  regidetioiie  at  31 
CFR  205.3  and  appendix  A  Id  part  205. 
subpart  A.  The  cnart  establiahes 
thresholds  for  CMIA  coverage  liased  on 
a  comparison  between  the  amount  of 
funds  expended  in  a  State  under  a 
particular  program  and  the  total  Federal 
assistance  expenditures  in  the  Slate. 
The  current  thresholds  established  by 
the  Treasury  Department  for  coverage 
under  the  CMIA  happen  to  be  the  same 
as  the  thresholds  for  applicability  of 
OMB  Qrcular  A-128,  which  requiret 
single  audits  of  major  Federal  assistanca 
programs. 

Tne  provisions  qf  the  CMIA  are  being 
phased  in  under  the  TYeasury 
regulations  so  that  only  the  largest  ma^ 
Federal  assistance  programs  of  die 
Federal  Government  are  affected  during 
the  first  year  of  CMIA  applicability, 
which  started  on  July  1. 1993.  Starting 
on  July  1. 1994.  all  major  Federal 
assistance  programs  of  the  Federal 
Government  will  be  covered.  For  the 
Department  of  Education,  starting  on 
July  1, 1994,  the  Department  expects 
that  formula  grant  State-administered 
programs  of  the  Department  will  meet 
the  threshold  for  coverage  in  most,  if  not 
all.  States. 

The  Treasuiy  regulations      

implementing  the  CMIA  at  31  CFR 
205.11(c)  specifically  provide  that— 

If  a  State  pays  out  its  own  funds  for 
program  purpoaes  without  oUigational 
authority,  the  Federal  government  will 
incur  an  interest  liability  j 

if  •  *  •  obligational  authority  Is 
subsequently  established  to  permit 
paynient  for  the  State's  expenditure. 

The  Department's  current  regulations 
on  obligational  authority  at  34  CFR 
76.703(a)  provide— 

A  State  may  not  begin  to  obligate 
funds  under  a  program  until  the  later  of 
the  following  two  dates: 

(1)  The  date  that  the  State  plan  is 
mailed  or  hand  delivered  to  the 
Secretary  in  substantially  apptovable 
form.  * 

(2)  The  date  that  the  funds  are  first 
available  for  obligation  by  the  Secretary. 

Under  34  CFR  76.703(a).  whid» 
applies  to  all  State-administeied 
programs,  whether  or  not  the  pro^wn  is 
subject  to  the  CMIA,  any  oWigatioos 
made  by  a  State  after  the  date  that  funds 
become  available  for  obligation  by  the 
Secretary  but  before  the  date  the  State 
plan  was  submitted  to  the  Secretary  in 
substantially  approvable  form  would  be 
unallowable.  Thus,  under  the  Treasury 
regulations,  interest  would  not  be 


charged  to  the  Federal  Government  for 
State  expenditures  of  funds  during  that 
period;  State  expenditures  during  this 
period  would  be  made  without 
obligational  authority. 

However,  if  obligations  imder  a 
program  are  unallowable  for  a 
significant  period  of  time,  there  are 
major  repercussions  for  the  program. 
For  example,  a  State  could  not  use  State 
obligations  for  matching  or 
maintenance-of-effort  purposes  if  those 
obligations  are  made  during  a  period 
when  obligations  are  unallowaole. 
Because  the  effect  of  making  all 
obligations  imallowable  from  the  date 
the  Secretary  may  obligate  funds  to  the 
date  the  plan  is  submitted  in 
substantially  approvable  form  can  have 
major  consequences,  and  because  some 
States  are  consistently  late  in  submitting 
State  plans  and  other  documents  needed 
to  demonstrate  eligibility  under  a 
program,  the  Depeirtment  has,  in  the 
past,  granted  pre-award  costs,  as 
authorized  under  the  cost  principles  in 
OMB  Circular  A-87,  to  cover  the  period 
when  costs  would  otherwise  be 
unallowable  under  §  76.703. 

The  Department  readily  granted  pre- 
award  costs  in  the  past  because  there 
was  no  penalty  to  tne  Federal 
Government  for  doing  so.  However, 
under  the  CMIA  and  31  CFR  205.11(c). 
the  granting  of  pre-award  costs 
constitutes  a  subsequent  establishment 
of  obligational  authority,  which  will 
require  the  Federal  Government  to  pay 
interest  if  the  State  expends  its  own 
hinds  for  Federal  program  purposes 
during  the  pre-award  period.  Because 
some  States  are  significantly  late  in 
submitting  State  plans,  or  in  making 
amendments  to  bring  the  plans  into 
substantially  approvable  form,  the 
Department's  past  practice  of  granting 
pre-award  costs  woulH  lead  to  major 
interest  liabilities  for  the  Federal 
Government.  For  example,  if  the 
Department  continues  to  experience  late 
submissions  and  amendments,  it  can 
expect  potential  liabilities  in  the 
millions  of  dollare.  Thus,  the  Secretary 
has  concluded  that  the  Federal 
Government  can  "no  longer  afford  for  the 
Department  to  grant  pre-award  costs  as 
it  has  done  in  the  past  As  a  result,  the 
Secretary  has  decided  that  the 
Department  will  no  longer  grant  pre- 
award  costs.  There  will  be  no 
exceptions  to  this  rule  after  the  date  that 
funds  become  available  for  obUgation  by 
the  Secretary  for  fiscal  year  1995. 

In  addition,  the  Department  needs 
time  to  determine  whother  a  State  plan 
is  substantially  approvable. 
Consequently,  the  Secretary  currently 
establishes  State-plan  submission  dates 
under  most  State-administered 
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programs  that  are,  depending  upon  the 
nature  of  the  program,  two  to  four 
months  before  the  date  that  funds 
become  available  for  obhgaticHt  by  the 
Secretary.  The  Secretary  proposes  to 
establish  a  default  submission  date  in 
the  revised  S  78.703  that  is  three  months 
before  the  date  funds  become  available 
for  obligation  by  the  Secretary.  Thus,  a 
program  does  not  have  to  separately 
est^lish  a  submission  date  if  three 
months  provides  sufficient  time  for 
review  of  State  plans  imder  the 
program.  The  Secretary  recognizes  the 
Department's  responsibility  to  make 
decisions  about  State  plana  in  a  timely 
manner  and  is  taking  steps  to  expedite 
the  processing  of  State  plans. 

Under  the  current  §  76.703,  if  a  State 
submits  its  State  plan  in  substantially 
approvable  farm  after  the  date  funds 
become  available  for  obhgation  by  the 
Secretary,  the  State  may  begin  to 
obligate  funds  on  the  date  tJbe  plan  was 
submitted.  Thus,  if  the  Secretary  may 
begin  to  obligate  funds  on  July  1,  and 
the  State  submits  a  State  plan  in 
substantially  approvable  form  on  July  2, 
under  the  current  §  76.703  the  State  may 
begin  to  obligate  funds  on  July  2. 
However,  the  Secretary  cannot  release 
funds  to  the  State  until  the  Dep)artment 
has  determined  that  the  plan  is 
substantially  approvable.  If  the 
Department  takes  two  months  to 
determine  that  the  plan  is  substantially 
approvable,  the  Federal  Government 
would  have  to  pey  interest  for 
expenditures  of  State  funds  made  for 
Federal  program  purposes  from  the  date 
of  each  State  expenditure  to  the  date 
that  the  Department  deposits  funds  to 
the  State's  bank  account.  Thus,  the 
Federal  Government  is  penalized  under 
the  current  rule  for  a  State's  failure  to 
submit  a  plan  in  a  timely  fashion. 

The  Secretary  proposes  to  amend 
§  76.703  80  that  the  Department  is  not 
penalized  for  a  State's  late  submission 
of  a  plan.  Under  the  proposed 
regulation,  if  a  State  is  late  in  submitting 
its  plan  and  the  Secretary  determines 
that  the  plan  was  substantially 
approvable  after  the  date  that  funds 
become  available  for  obligation  by  the 
Secretary,  the  date  that  a  State  may 
begin  to  obligate  funds  would  be 
deferred  one  day  for  each  day  that  the 
State  is  late  in  submitting  its  State  plan. 
Also,  if  the  Department  determines  that 
a  State  plan  is  not  substantially 
approvable  based  on  the  original 
submission,  the  date  that  a  State  may 
begin  to  obUgate  funds  is  also  deferred 
one  day  for  eech  day  after  the  State 
receives  notice  of  the  Department's 
determination  through  the  date  that  the 
State  submits  a  change  that  makes  the 
plan  substantially  approvable.  Of 


coarse,  if  the  Department  notifies  a  State 
that  a  plan  is  substantially  approvable 
before  the  deferred  date  calculated  as 
described  above,  the  proposed 
regulation  would  im>vide  that  the  State 
could  begin  to  obligate  funds  on  that 
earlier  date.  The  Secretary  has  decided 
to  include  a  note  to  the  revised  §  76.703 
explaining  the  application  of  the 
proposed  regulation  under  the  various 
circumstances  that  may  arise  imder  the 

Ttlation. 
nder  many  programs  of  the 
Department,  a  State  must  submit  other 
documents  in  addition  to  a  State  plan  to 
prove  eligibility.  For  example,  under  the 
Rehabilitation  Act  of  1973,  a  State  must 
also  submit  documents  demonstratiiag 
that  the  State  has  met  maintenance-of- 
effort  requirements  under  the  statute. 
Thus,  the  proposed  regulation  provides 
that  the  Secretary  will  not  determine 
whether  a  State  plan  is  substantially 
approvable  until  the  State  has  submitted 
ail  dociunents  needed  to  prove 
eligibility  under  the  program.  In 
addition,  a  State  must  submit  all 
documents  needed  to  prove  eligibility 
on  or  before  the  date  that  the  State  must 
submit  its  State  plan,  including  any 
reports  containing  information 
necessary  to  determine  eligibility.  This 
regulation  is  not  intended  to  override 
requirements  in  the  Education 
Department  General  Administrative 
Regulations  regarding  when  reports 
must  be  submitted. 

The  Secretary  also  proposes  to  amend 
§  76.703  to  change  the  provision  that 
determines  when  a  State  plan  or  other 
document  is  submitted  to  the 
Department.  Under  the  current  rule,  the 
submission  date  is  the  date  that  the 
document  is  mailed  or  hand  delivered 
to  the  Secretary.  Many  State  plans  are 
voluminous  documents  contained  in 
boxes  that  are  submitted  by  mail  at  less 
than  first  class  rate.  The  Department 
often  receives  these  documents  a  week 
or  more  after  (he  date  that  they  are 
mailed.  This  delay  between  the 
"submission"  date  and  the  date  that  the 
Department  actually  receives  the 
document  can  create  an  interest  penalty 
for  the  Federal  Government  if  it  results 
in  delaying  the  date  that  the  Department 
determines  the  State  plan  is 
substantially  approvable  past  the  date 
the  Secretary  may  begin  to  obligate 
funds.  Therefore,  the  Secretary  proposes 
to  change  the  submission  date  to  the 
date  that  a  State  plan  or  other  document 
Is  actually  received  by  the  Department. 

Finally,  the  Secretary  proposes  to 
amend  §  78.703  to  clarify  wnat  is 
required  to  make  a  change  to  a  State 
plan  that  has  been  submitted  to  the 
Department.  A  State  employee  may 
submit  proposed  changes  to  the  plan  on 


an  informal  basis  to  determine  whether 
the  proposed  changes  would  be 
sufficient  to  bring  the  plan  into 
compliance.  A  new  paragraph  (e)  is 
intended  la  clarify  .hat  informal 
submissions  that  have  not  been 
approved  by  the  State  officer 
responsible  for  submission  of  the  plan 
(or  that  official's  delegate)  are  not 
adequate  to  toll  the  clock  fnr  the 
purposes  of  deferring  the  date  that  a 
State  may  begin  to  obligate  funds  imder 
the  pri^ram. 

Another  issue  regarding  the  payment 
of  interest  under  the  CMIA  involves  the 
information  that  a  State  supplies  to  the 
Department  when  it  requests  funds 
under  a  program  subject  to  the  CMIA. 
As  discussed  in  die^ireamble  to  the 
final  regulations  published  by  the 
Treasury  Department  on  September  24. 
1992,  only  programs  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
(CFDA)  may  be  covered  by  the  CMIA; 
therefore,  use  of  CFDA  numbers  is  key 
to  the  interest  tracking  provisions  of  the 
Treasury  regulations.  The  Department 
currently  includes  the  CFDA  number  of 
the  program  under  which  the  grant  is 
being  made  on  the  notification  of  grant 
award.  The  Secretary  proposes  to  add  a 
new  section  to  EDGAR  that  would 
require  a  State  to  provide  to  the 
Department  the  CFDA  number  of  the 
program  under  which  it  is  requesting 
funds  if  the  program  is  subject  to  the 
CMIA.  For  those  programs  not  covered 
by  the  CMIA,  a  State  has  discretion  to 
identify  the  CFDA  number  when 
requesting  funds. 

Part  298  implements  Chapter  2,  Title 
I  of  the  Elementary  and  Secondary 
Education  Act  of  1965.  Part  298 
specifically  lists  the  sections  in  subpart 
G  of  part  76  that  apply  to  Chapter  2. 
including  the  regulation  in  34  CFR 
76.703.  Thus,  to  make  the  new  §  76.708. 
Requesting  funds  by  CFDA  number,  also 
apply  to  Chapter  2,  the  new  section 
would  have  to  be  listed  in  the 
"Applicable  regulations"  section  in  part 
298.  Thus,  the  Secretary  proposes  to 
make  a  technical  amendment  to  part  298 
to  apply  the  proposed  Requesting  funds 
by  CFDA  number  to  Chapter  2. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  hare  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  proposed  regulaticms  would 
affiect  only  States  and  State  agencies. 
States  and  State  agencies  are  not  defined 
as  small  entities  under  the  Regulatory 
FlexibiUty  Act. 
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Paperwork  Reduction  Act  of  1980 

These  proposed  regulations  have  been 
examined  under  the  Paperwork 
Reduction  Act  of  1980  and  have  been 
found  to  contain  no  information 
collection  requirements. 

Invitation  to  Conunent 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  wUl  be 
available  for  public  inspection,  during 
and  after  the  conmient  period,  in  room 
5129,  Federal  Building  «6, 400 
Maryland  Avenue  SW..  Washington. 
DC.  between  the  hours  of  8:30  a.m.  and 
4  p.m.,  Monday  through  Friday  of  each 
week  except  Federal  holidays. 

ListofSubiects 

34  CFR  Part  76 

Education  Department,  Grant 
programs— education,  Grant 
administration.  Intergovernmental 
relations,  State-administered  programs. 

34  CFR  Part  298 

Administrative  practice  and 
procedure,  Education,  Elementary  and 
secondary  education,  Grant  programs — 
education,  Private  schools.  Reporting 
and  recordkeeping  requirements.  State- 
administered  programs. 

(Catalog  of  Federal  Domestic  Assistance 
Number  does  not  apply) 

Dated:  December  14, 1993. 
Richard  W.Riley, 
Secretary  of  Education. 

The  Secretary  proposes  to  amend 
parts  76  and  298  of  title  34  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  76— STATE-ADMINISTERED 
PROGRAMS 

1.  The  authority  citation  for  part  76 
continues  to  read  as  follows: 

Authority:  20  U.S.C  1221e-3(a)(l), 
2831(a),  2974(b),  3474,  unless  otherwise 
noted. 

2.  Section  76.703  is  amended  by 
removing  paragraphs  (a)  and  (b), 
redesignating  paragraph  (c)  as  paragraph 
(f),  adding  new  paragraphs  (a)  through 
(e),  and  revising  the  audiority  citation  to 
read  as  follows: 

176.703    When  ■  Stat*  may  begin  to 
obligate  fund*. 

(a)  (1)  The  Secretary  may  establish,  for 
a  program  subject  to  this  part,  a  date  by 
wnich  a  State  must  submit  a  State  plan, 
and  any  other  document  required  to 
prove  eligibility  under  a  program,  for 
review  by  the  Department. 


(2)  If  the  Secretary  does  not  establish 
a  date  for  the  submission  of  State  plans 
and  any  other  docrmtient  required  to 
prove  eligibility  imder  a  program 
subject  to  this  part,  the  date  for 
submission  is  three  months  before  the 
date  the  Secretary  may  begin  to  obligate 
funds  under  the  program. 

(b)  For  the  purposes  of  this  section,  a 
State  submits  a  State  plan  or  other 
document  on  the  date  that  the  Secretary 
receives  the  plan  or  document. 

(c)  If  a  State  submits  a  State  plan  in 
substantially  approvable  fordi  (or  an 
amendment  to  the  State  plan  that  makes 
it  substantially  approvaUe),  and 
submits  any  other  document  required  to 
prove  eligibility  under  a  program,  on  or 
before  the  date  established  under 
paragraph  (a)  of  this  section,  the  State 
may  begin  to  obligate  funds  on  the  date 
that  the  funds  are  first  available  for  ^ 
obUgation  by  the  Secretary. 

(d)  If  a  State  submits  a  State  plan  in 
substantially  approvable  form  (or  an 
amendment  to  the  State  plan  that  makes 
it  substantially  approvable)  or  any  other 
docimient  required  to  prove  eligibility 
after  the  date  established  imder 
paragraph  (a)  of  this  section,  and — 

(1)  The  Department  determines  that 
the  State  plan  is  substantially 
approvable  on  or  before  the  date  that  the 
funds  are  first  available  for  obligation  by 
the  Secretary,  the  State  may  begin  to 
obligate  funds  on  the  date  that  the  funds 
are  first  available  for  obligation  by  the 
Secretary;  or 

(2)  The  Department  does  not 
determine  that  the  State  plan  is 
substantially  approvable  imtil  after  the 
date  that  the  fimds  are  first  available  for 
obligation  by  the  Secretary,  the  State* 
may  begin  to  obligate  funds  on  the 
earlier  of  the  two  following  dates: 

(i)  The  date  that  the  Secretary 
determines  that  the  State  plan  is 
substantially  approvable. 

(ii)  The  date  that  is  determined  by 
adding  to  the  date  that  funds  are  first 
avail^le  for  obligation  by  the 
Secretary — 

(A)  The  nxmiber  of  days  after  the  due 
date  established  under  paragraph  (a)  of 
this  section  that  the  State  plan  or  other 
document  required  to  prove  eligibility  is 
submitted;  and 

(B)  If  applicable,  the  number  of  days 
after  the  State  receives  notice  that  the 
State  plan  is  not  substantially 
approvable  that  the  State  submits 
additional  information  that  makes  the 
plan  substantially  approvable. 

(e)  (1)  The  Secretary  does  not 
determine  whether  a  State  plan  is 
substantially  approvable  until  all  other 
documents  required  to  prove  eligibility 
have  been  submitted. 


(2)  Additional  information  submitted 
under  paragraph  (d)(2)(ii)(B)  of  this 
section  must  be  signed  by  the  person 
who  submitted  the  original  State  plan 
(or  an  authorized  delegate  of  that 
officer). 

(3)  The  following  examples  describe 
how  the  regulation  in  §  76.703  would  be 
applied  in  certain  ciramistances.  For 
the  purpose  of  these  examples,  assume 
that  the  grant  program  established  an 
April  1  due  date  for  the  submission  of 
the  State  plan  and  that  funds  are  first 
available  for  obligation  by  the  Secretary 
on  Jxily  1. 

Exampk  1.  Paragraph  (c):  A  State  submits 
a  plan  in  substantially  approvable  form  by 
April  1.  The  State  may  begin  to  obligate 
fimds  on  July  1. 

Example  2.  Paragraph  (d)(1):  A  State 
submits  a  plan  in  substantially  approvable 
form  on  May  15,  and  the  Department  notifies 
the  State  that  the  plan  is  substantially 
approvable  on  Jxme  20.  The  State  may  begin 
to  obligate  funds  on  July  1. 

Example  3.  Paragraph  (d)(2)(i):  A  State 
submits  a  plan  in  substantially  approvable 
form  on  May  15,  and  the  Department  notifies 
the  State  that  the  plan  is  substantially 
approvable  on  July  15.  The  State  may  begin 
to  obligate  funds  on  July  15. 

Example  4.  Paragraph  (d)(2}(U)(A):  A  State 
submits  a  plan  in  substantially  approvable 
form  on  May  15,  and  the  Department  notifies 
the  State  that  the  plan  is  substantially 
approvable  on  August  21.  The  State  may 
begin  to  obligate  funds  on  August  14.  (In  this 
example,  the  plan  is  45  days  late.  By  adding 
45  days  to  July  1,  we  reach  August  14,  which 
is  earlier  than  the  date,  August  21,  that  the 
Department  notifies  the  State  that  the  plan  is 
substantially  approvable.  Therefore,  if  the 
State  chose  to  begin  drawing  funds  from  the 
Department  on  August  14,  obligations  made 
on  or  after  that  date  would  generally  be 
allowable  and  the  Department  would  be 
liable  for  interest  if  the  State  chose  to  use 
State  funds  to  meet  obligations  during  the 
period  starting  on  August  14  and  encUng  on 
August  21.) 

Example  5.  Paragraph  (d)(2)(i):  A  State 
submits  a  plan  on  May  15,  and  the 
Department  notifies  the  State  that  the  plan  is 
not  substantially  approvable  on  Jxily  10.  The 
State  submits  changes  that  make  the  plan 
substantially  approvable  on  July  20  and  the 
Department  not&es  the  State  that  the  plan  is 
substantially  approvable  on  July  25.  The 
State  may  begin  to  obligate  funds  on  July  25. 
(In  this  example,  the  original  submission  is 
45  days  late.  In  addition,  the  Department 
notifies  the  State  that  the  plan  is  not 
substantially  approvable  and  the  time  from 
that  notification  until  the  State  submits 
changes  that  make  the  plan  substantially 
approvable  is  an  additional  10  days.  By 
adding  55  days  to  July  1,  we  reach  August 
24.  However,  since  the  Department  notified 
the  State  that  the  plan  was  substantially 
approvable  on  July  25,  that  is  the  date  that 
the  State  may  begin  to  obligate  funds.) 

K-:ample  6.  Paragraph  (d)(2)(ii)(B):  A  State 
subbiits  a  plan  on  May  15,  and  the 
Department  notifies  the  State  that  the  plan  is 
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not  substantially  approvable  on  August  1. 
The  State  submits  changes  that  malw  the  plan 
substantially  approvable  on  August  20,  and 
the  Department  notifies  the  State  that  the 
plan  is  substantially  approvable  on 
September  5.  The  State  may  chose  to  begin 
drawing  funds  from  the  Department  on 
September  2,  and  obligations  made  on  or 
after  that  date  would  generally  be  allowable. 
If  the  State  chose  to  use  State  funds  to  meet 
obligations  for  the  period  starting  on 
September  2  and  ending  on  September  5,  the 
Department  would  l>e  liable  for  interest  on 
the  use  of  those  funds.  (In  this  example,  the 
original  sulnnission  is  45  days  late.  In 
addition,  the  Department  notifies  the  State 
that  the  plan  is  not  substantially  approvable 
and  the  time  from  that  notification  until  the 
State  submits  changes  that  make  the  plan 
substantially  approvable  Is  an  additional  19 
days.  By  adding  64  days  to  July  1,  we  reach 
September  2,  which  is  earlier  than  September 
5,  the  date  that  the  Department  notifies  the 
State  that  the  plan  is  substantially 
approvable.) 


(Authority:  20  U.S.C  1221e-3(aMl).  2831(a). 
2974(b),  3474,  31  U.S.C  6503) 

S.^A  new  §  76.708  is  added  under  the 
heading  "General  Administrative 
Responsibilities"  to  read  as  follows: 

1 76.708    Requesting  funds  by  CFDA 
number. 

A  State  that  makes  a  request  for  funds 
under  a  program  subject  to  the  Cash 
Management  Improvement  Act  of  1990 
shall  identify  the  program  under  which 
the  funds  are  requested  by  the  number 
of  the  program,  as  listed  in  tne  Catalog 
of  Federal  Domestic  Assistance  (CFDA). 

(Authority:  20  U.S.Q  1221e-3(a)(l),  2a31(a), 
2974(b),  3474,  31  U.S.C  6503) 

PART  29S-FEDERAL,  STATE,  AND 
LOCAL  PARTNERSHIP  FOR 
EDUCATIONAL  IMPROVEMENT 

4.  The  authority  citation  for  Part  298 
continues  to  read  as  follows: 


Audiority:  20  U.S.Q  2911-2952,  2971- 
2976,  unless  otherwise  noted. 

5.  Section  298.2  is  amended  by 
redesignating  paragraphs  (a)(l)(i)(E)  (6) 
through  [10)  as  (a)(l)(i)(E)  (7)  through 
(11),  respectively,  and  adding  a  new 
paragraph  (a)(l)(i)(E)(6).  to  read  as 
follows: 

1298.2    Applicabte  rsgulatione. 
(a)«  •  • 
(1)  •  •  • 
(i)  *  '  • 
(E)«  •  • 

[6)  Section  76.708  (Requesting  funds 
by  CFDA  number). 

(PR  Doc.  93-30820  Piled  12-15-03:  8:45  am] 
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The  President 


[FR  Doc.  93-30945 

Filed  12-15-93;  10:56  am] 

BUling  code  3195-01-P 


Presidential  Documents 


Executive  Order  12885  of  December  14,  1993 
Amendment  to  Executive  Order  No.  12829 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  and  in  order  to  extend  the  time 
to  issue  the  National  Industrial  Security  Program  Operating  Manual,  it  is 
hereby  ordered  that  Executive  Order  No.  12829,  which  is  entitled  "National 
Industrial  Security  Program,"  is  amended  as  follows: 

Section  1.  Section  201(f)  of  Executive  Order  No.  12829  is  amended  to  read: 
"The  Manual  shall  be  issued  to  correspond  as  closely  as  possible  to  pertinent 
decisions  of  the  Secretary  of  Defense  and  the  Director  of  Central  Intelligence 
made  pursuant  to  the  recommendations  of  the  Joint  Security  Review  Commis- 
sion and  to  revisions  to  the  security  classification  system  that  result  from 
Presidential  Review  Directive  29,  but  in  any  event  no  later  than  June  30, 
1994." 

Sec.  2.  This  order  shall  be  effective  immediately. 


OsTtU^^j^^^^o'to^^ 
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other  areas  of  citizen  interest.  The  Manual  also  includes 
comprehensive  name  and  agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  C, 
which  lists  the  agencies  and  functions  of  the  Federal 
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name  subsequent  to  March  4,  1933. 
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Presidential  Documents 


Proclamation  6639  of  December  14,  1993 
National  Firefighters  Day,  1993 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

This  year  our  Nation's  firefighters  will  respond  to  more  than  2.300,000 
fires  and  8.700,000  additional  emergencies.  They  will,  as  they  do  every 
year,  save  thousands  of  lives  and  millions  of  dollars  worth  of  property 
through  their  dedicated  efforts.  Their  job  is,  by  far.  one  of  the  Nation's 
most  dangerous,  and  their  sacrifices  are  many. 

In  an  average  year,  110  firefighters  are  killed  in  tha  line  of  duty.  Fully 
50  percent  of  all  firefighters  are  injured  in  valiant  service  each  year.  Although 
the  work  of  these  brave  men  and  women  is  not  often  adequately  recognized, 
they  are  quite  often  the  very  first  people  we  can  expect  to  respond — day 
or  night — when  the  safety  of  our  lives  or  our  homes  is  in  jeopardy. 

At  a  time  when  our  Nation  is  rededicating  itself  to  the  idea  of  caring 
for  others,  it  is  important  that  we  recognize  those  who  daily  risk — and 
sometimes  forfeit — their  lives  to  help  their  fellow  Americans.  Our  Nation 
offers  special  thanks  to  its  firefighters  on  December  15th,  "National  Fire- 
fighters Day."  Let  this  be  a  day  to  remember  the  men  and  women  who 
protect  us  and  who  have  given  their  lives  in  the  line  of  duty.  They  all 
are  heroes.  By  honoring  them,  we  pay  special  tribute  to  the  spirit  of  commu- 
nity and  unselfishness  that  is  such  an  integral  part  of  their  character.  Fire- 
fighters are  inspirational  examples  for  all  of  us  and  are  worthy  of  our 
highest  praise  for  their  tireless  devotion  to  fulfilling  their  sacred  responsibil- 
ities to  society. 

Let  us  also  thank  the  generous  members  of  the  many  organizations  that 
constantly  work  toward  the  mutual  goals  of  firefighter  health  and  safety. 

To  enhance  public  awareness  of  the  courage  and  supreme  devotion  of  our 
Nation's  firefighters,  the  Congress,  by  House  Joint  Resolution  272.  has  des- 
ignated December  15,  1993,  as  National  Firefighters  Day,  and  has  authorized 
and  requested  the  President  to  issue  a  proclamation  in  observance  of  this 
occasion. 

NOW.  THEREFORE,  I,  WILUAM  J.  CLINTON.  President  of  the  United  States 
of  America,  do  hereby  proclaim  December  15.  1993,  as  National  Firefighters 
Day.  I  call  upon  all  public  officials  and  the  people  of  the  United  States 
to  observe  this  day  with  appropriate  programs,  ceremonies,  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fourteenth  day 
of  December,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-three, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  eighteenth. 


OOlAJ^^fuoA  ^^Jw^id^^ 
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Proclamation  6640  of  December  15,  1993 

Modification  of  Import  Limitatioiis  on  Certain  Dairy  Products 


^'■ 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

1.  Quantitative  limitations  on  imports  of  certain  dairy  products  established 
pursuant  to  section  22  of  the  Agricultural  Adjustment  Act  of  1933.  as  amend 
ed  (7  U.S.C.  624)  (the  "Act"),  are  set  forth  in  subchapter  IV  of  chapter 
99  of  the  Harmonized  Tariff  Schedule  of  the  United  States  ("HTS"). 

2.  In  accordance  with  section  22  of  the  Act.  the  Secretary  of  Agriculture 
advised  the  President  that  he  has  reason  to  believe  that  changed  cir- 
cumstances exist  with  respect  to  the  product  coverage  of  the  import  quota 
for  malted  milk  and  articles  of  milk  or  cream,  and  that  changed  circumstances 
exist  with  respect  to  the  import  quota  licensing  requirement  for  dried  cream 
and  for  malted  milk  and  articles  of  milk  or  cream.  The  Secretary  further 
advised  that  circumstances  exist  that  require  restoration  of  the  quota  tieat- 
ment  for  margarine  cheese  that  existed  prior  to  the  conversion  of  the  Tariff 
Schedules  of  the  United  States  to  the  HTS.  Furthermore,  the  Secretary  advised 
that  circumstances  exist  tiiat  require  that  U.S.  Note  3(a)(iii)  to  subchapter 
rv  of  chapter  99  of  the  HTS  be  clarified  with  respect  to  the  term  "other" 
couiitries  as  it  appears  in  tiie  subheadings  subject  to  tiie  provisions  of 
such  note. 

3.  Based  upon  this  advice,  the  President  directed  the  United  States  Inter- 
national  Trade  Commission  (the  "Commission")  to  initiate  an  investigation 
under  section  22(d)  of  the  Act  (7  U.S.C.  624(d))  to  determine  whether  the 
HTS  should  be  modified  with  respect  to:  (a)  tiie  exclusion  of  cajeta  not 
made  from  cow's  milk,  provided  for  in  subheading  1901.90.30  of  tiie  HTS, 
from  the  quota  on  malted  milk  and  articles  of  milk  or  cream;  (b)  tiie  exclusion 
of  inedible  dried  milk  powders  used  for  calibrating  infrared  milk  analyzers, 
provided  for  in  subheading  0404.90.20  of  tiie  HTS.  from  tiie  quota  on  malted 
milk  and  articles  of  milk  or  cream;  (c)  tiie  inclusion  of  margarine  cheese, 
provided  for  in  subheading  1901.90.30  of  tiie  HTS.  under  tiie  quota  for 
low-fat  cheese,  and  tiie  exclusion  of  margarine  cheese  from  tiie  quota  on 
malted  milk  and  articles  of  milk  or  cream;  (d)  tiie  elimination  of  tiie  import 
quota  licensing  requirement  for  dried  cream  and  malted  milk  and  articles 
of  milk  or  cream;  and  (e)  tiie  modification  of  U.S.  Note  3(a)(iii)  to  subchapter 
IV  of  chapter  99  of  tiie  HTS  to  clarify  tiie  term  "otiier"  countries  as  it 
appears  in  the  subheadings  subject  to  the  provisions  of  such  note. 

4.  After  reviewing  tiie  facts  and  taking  into  account  tiie  report  of  tiie  Commis- 
sion based  upon  tiie  investigation  which  it  conducted.  I  have  determined 
tiiat  the  circumstances  which  required  tiiat  cajeta  not  made  from  cow's 
milk  and  inedible  dried  milk  powder  used  for  calibrating  infrared  milk 
analyzers  be  included  in  tiie  coverage  of  tiie  quota  for  malted  milk  and 
articles  of  milk  or  croam  no  long  exist.  I  have  also  determined  that  changed 
circumstances  exist  which  require  tiie  elimination  of  tiie  import  quota  licens- 
ing requirement  for  dried  cream  and  for  malted  milk  and  articles  of  milk 
or  cream.  Furthermore.  I  have  determined  tiiat  changed  circumstances  exist 
which  require  tiiat  tiie  HTS  be  modified  with  respect  to  tiie  quota  classifica- 
tion of  margarine  cheese,  and  tiiat  require  tiie  modification  of  U.S.  Note 
3(a)(iii)  to  subchapter  IV  of  chapter  99  of  tiie  HTS  to  clarify  tiie  term 
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"other"  countries  as  it  appears  in  the  subheadings  subject  to  the  provisions 
of  such  note. 

5.  Section  604  of  the  Trade  Act  of  1974,  as  amended  (19  U.S.C  2483), 
confers  authority  upon  the  President  to  embody  in  the  HTS  the  substance 
of  relevant  provisions  of  that  Act,  of  other  Acts  affecting  import  treatment, 
and  of  actions  taken  thereunder. 

NOW.  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  acting  under  authority  vested  in  me  by  the  Constitution  and 
the  laws  of  the  United  States  of  America,  including  but  not  limited  to 
section  22  of  the  Agricultural  Adjustment  Act  of  1933,  as  amended,  and 
section  604  of  the  Trade  Act  of  1974,  as  amended,  do  hereby  proclaim 
that:  -* 

(1)  The  HTS  is  modified  as  provided  in  the  annex  to  this  proclamation. 

(2)  The  modifications  made  by  this  proclamation  shall  be  effective  with 
respect  to  goods  entered,  or  withdrawn  from  warehouse  for  consumption, 
on  and  after  the  date  of  publication  of  this  proclamation  in  the  Federal 
Regbter. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  fifteenth  day 
of  December,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-three. 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  eighteenth. 


BUllng  cod*  319S-01-P 


OsJlJU^^iLAM^PtVMidlna^ 


ANNEX 

MODIFICATIONS  TO  THE  HARMONIZED  TARIFF  SCHEDULE 

OF  THE  UNITED  STATES 


Effective  with  respect  to  goods  entered,  or  withdrawn 
from  warehouse  for  consumption,  on  and  after  the  date 
of  publication  of  this  proclamation  in  the  Federal 
Register,  the  HTS  is  modified  as  follows: 

1.  Subheading  9904.10.57  is  modified  by  inserting 
after  the  parenthetical  expression  the  following:   ", 
and  margarine  cheese,  provided  for  in  subheading 

1901.90.30". 

2.  Subheading  9904.10.60  is  modified  by  striking 
out  the  word  "and"  immediately  before  "(d)"  and  by 
inserting  after  the  expression  "ice  cream"  the 
following:   ",  (e)  cajeta  not  made  from  cow's  milk,  (f) 
inedible  dried  milk  powders  certified  to  be  used  for 
calibrating  infrared  milk  analyzers,  and  (g)  margarine 
cheese" . 

3.  Subdivision  (a) (i)  of  U.S.  Note  3  to 
subchapter  IV  of  chapter  99  is  modified  to  read  as 
follows: 

"(i)     Imported  articles  subject  to  the  import 
quotas  provided  for  in  subheadings 
9904.10.09  through  9904.10.57,  except 
9904.10.15  and  9904.10.24,  may  be  entered 
only  by  or  for  the  account  of  a  person  or 
firm  to  which  a  license  has  been  issued  by 
or  under  the  authority  of  the  Secretary  of 
Agriculture,  and  only  in  accordance  with  the 
terms  of  such  license;  except  that  no  such 
license  shall  be  required  for  up  to  83  3,417 
kilograms  per  quota  year  of  natural  Cheddar 
cheese,  the  product  of  Canada,  made  from 
unpasteurized  milk  and  aged  not  less  than  9 
months >  which  prior  to  exportation  has  been 
certified  to  meet  such  requirements  by  an 
official  of  the  Canadian  Government.   Such 
licenses  shall  be  issued  under  regulations 
of  the  Secretary  of  Agriculture  which  the 
Secretary  determines  will,  to  the  fullest 
extent  practicable,  result  in  the  equitable 
distribution  of  the  respective  quotas  for 
such  articles  among  importers  or  users  and 
facilitate  the  utilization  of  the  quotas  by 
the  supplying  countries,  taking  due  account 
of  any  special  factors  which  may  have 
affected  or  may  be  affecting  the  trade  in 
the  articles  concerned." 
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4.   Subdivision  (a) (iii)  of  U.S.  Note  3  to  subchapter 
IV  of  chapter  99  is  modified  to  read  as  follows: 

"(iii)   Notwithstanding  any  other  provision  of  this 
subchapter,  if  the  Secretary  of  Agriculture 
determines  that  a  quantity  specified  in  the 
column  entitled  "Quota  Quantity"  opposite 
the  name  of  any  coqntry  is  not  likely  to  be 
entered  from  such  country  within  any 
calendar  year,  the  Secretary  may  provide 
with  respect*  to  such  article  for  the 
adjustment  for  that  calendar  year,  within 
the  aggregate  quantity  of  such  article 
permitted  to  be  entered  from  all  countries 
during  such  calendar  year,  of  the  quantities 
of  such  article  which  may  be  entered  during 
such  year  from  the  countries  specified  as 
countries  of  origin  for  such  article. 
Whenever  the  designation  "Other"  appears 
after  named  countries  in  subheadings 
9904.10.03  through  9904.10.81,  unless  the 
quota  quantity  appearing  opposite  such 
designation  is  "None",  the  Secretary  of 
Agriculture  may  include  that  designation  in 
any  adjustment  of  quota  quantities.   The 
Secretary  of  Agriculture  shall  notify  the 
Secretary  of  the  Treasury  of  such  adjustment 
and,  with  respect  to  country  of  origin 
adjustments  for  any  article  for  which  a 
license  is  not  required,  file  notice  thereof 
with  the  Federal  Register.   With  respect  to 
articles  for  which  a  license  is  not 
required,  such  adjustment  shall  become 
effective  3  days  after  the  date  of 
publication  in  the  Federal  Register. " 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  vMch  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Farmers  Home  Administration 

7  CFR  Parts  1946  and  1980 
RIN  0S75-ABS1 

Implementation  of  Sections  18  and  22 
of  the  Agricultural  Credit  Improvement 
Act  of  1992 

AGENCY:  Farmers  Home  Administration. 
USDA. 

ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  The  Farmers  Home 
Administration  (FmHA)  amends  its 
direct  and  guaranteed  Farmer  Program 
loan  regulations  to  conform  to 
provisions  of  the  Agricultural  Credit 
Improvement  Act  of  1992.  This  action 
will  modify  regulations  affecting  the 
Agency's  debt  service  margin 
requirements  for  guaranteed  loans  and 
the  Agricultural  Loan  Mediation 
Program  matching  grant  authority.  The 
intended  effect  is  to  encourage  greater 
participation  by  borrowers  and  lenders 
in  the  guaranteed  loan  program,  and 
alleviate  States'  financial  burdens 
imposed  by  loan  mediation  programs. 
Additionally.  FmHA  amends  its  interim 
rule  published  February  28. 1991,  in  the 
Federal  Register  (56  FR  8258-8272) 
with  a  change  based  upon  the  public 
comments  received  on  the  interim  rule 
regarding  the  level  of  need  for  subsidy. 
It  is  necessary  to  make  this  change  in 
order  to  implement  the  capital 
replacement  margin  in  a  workable 
manner.  Further  changes  in  the  Interest 
Assistance  program,  based  on  other 
comments  will  be  made  and  published 
as  a  final  rule. 

DATES:  Interim  rule  effective  on 
December  17, 1993.  Written  comments 
must  be  submitted  on  or  before  February 
15. 1994. 

AOOREtSES:  Submit  written  comments, 
in  duplicate,  to  the  Chief,  Regulations 


Analysis  and  Control  Branch r  Farmers 
Home  Administration,  USDA,  room 
6348,  South  Agriculture  Building,  14th 
and  Independence  Avenue,  SW., 
Washington,  DC  20250.  AU  written 
comments  will  be  available  for  public 
inspection  during  regular  working  hours 
at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  K.  Ford,  Senior  Loan  Officer, 
Farmer  Programs  Loan  Making  Division, 
Farmers  Home  Administration,  USDA, 
South  Building,  14th  and  Independence 
Avenue  SW..  Washington,  DC  20250. 
telephone  (202)  690-0451. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  7  CFR  1946- 
A  and  7  CFR  1980-A  have  been 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  under  the  provisions 
of  the  Paperwork  Reduction  Act  (44 
U.S.C.  3507),  and  have  been  assigned 
OMB  control  numbers  0575-0125  and 
0575-0024.  The  revised  information 
collection  contained  in  7  CFR  1980-B 
will  not  become  effective  imtil  approved 
by  OMB.  Please  send  written  comments 
to  the  Office  of  Information  and 
Regulatory  Affairs.  OMB.  Attention: 
Desk  Officer  for  USDA,  Washington.  DC 
20503.  Please  send  a  copy  of  your 
comments  to  Jack  Holston,  Agency  . 
Clearance  Officer.  USDA.  FmHA.  Ag 
Box  0743.  Washington,  DC  20250. 

SUPPLEMENTARY  INFORMATION: 

Qassification 

This  interim  rule  has  been  reviewed 
under  USDA  procedures  established  in 
Departmental  Regulation  1512-1.  which 
implements  Executive  Order  12291.  and 
has  been  determined  to  be  nonmajor 
because  it  will  not  result  in  an  annual 
effect  on  the  economy  of  $100  million 
or  more. 

Summary  of  Regulatory  Impact 
Analysis 

Adoption  of  the  Capital  Replacement 
and  Term  Debt  Repayment  Margin  and 
the  Term  Debt  and  Capital  Lease 
Coverage  Ratio  to  replace  the  Agency's 
Debt  Service  Margin  will  have  a 
favorable  overall  impact  on  FmHA. 
lenders,  and  the  borrowing  public. 
There  may  be  a  sUght  increase  in  the 
Agency's  exposure  to  defauU  risk. 
However,  the  increased  risk  must  be 
measured  against  the  need  to  make 
guarantees  available  to  more  farmers 
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and  to  move  the  Agency  closer  to 
industry  standards. 

Raising  the  percentage  of  State 
mediation  program  costs  that  may  be 
subsidized  will  resuU  in  a  moderate  cost 
to  the  Agency,  and,  if  the  appropriation 
is  not  adjusted  accordingly,  may  result 
in  a  shortfall  of  funding  authority. 

Intergovernmental  Consultation 

For  the  reasons  set  forth  in  the  final 
rule  related  to  Notice  7  CFR  part  3015. 
subpart  V  (48  FR  29115.  June  24. 1983) 
and  FmHA  Instruction  1940-J, 
"Intergovernmental  Review  of  Farmers 
Home  Administration  Programs  and 
Activities"  (December  23, 1983),  Farm 
Operating  Loans  and  Farm  Ownership 
Loans  are  excluded  from  the  scope  of 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  However,  the 
Soil  and  Water  Loan  Program  is  subject 
to  the  provisions  of  Executive  Order 
12372. 

Programs  Affected     . 

These  changes  affect  the  following 
FmHA  programs  as  listed  in  the  Catalog 
of  Federal  Domestic  Assistance: 

10.406 — Farm  Operating  Loans 
10.407 — Farm  Ownership  Loans 
10.416— Soil  and  Water  Leans  (SW  Loans) 

Environmental  Impact  Statement 

This  document  has  been  reviewed  ni 
accordance  with  7  CFR  part  1940, 
subpart  G,  "Environmental  Program."  It 
is  the  determination  of  FmHA  that  this 
action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  and 
in  accordance  with  the  National 
Environmental  PoUcy  Act  of  1969, 
Public  Law  91-190,  an  Environmental 
Impact  Statement  is  not  required. 

Discussion  of  the  Interim  Rule 

The  purpose  of  this  interim  rule  is  to 
conform  FmHA  regulations  to  the 
requirements  of  section  339(b)  of  the 
Consohdated  Farm  and  Rural 
Development  Act  (CONACT)  and 
section  502  of  the  Agricultural  Credit 
Act  of  1987.  as  amended  by  sections  18 
and  22  of  the  Agricultural  Credit 
Improvement  Act  of  1992.  The  1992  Act 
required  FmHA  to  publish  these 
changes  as  interim  rules  no  later  than 
180  days  after  the  date  of  enactment. 
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Backgroniid 

The  Agricultural  Credit  Improvement 
Act  of  1992  required  a  number  of 
changes  to  Farmers  Home 
Administration  (FmHA)  regulations 
governing  the  approval  and  servicing  of 
Fanner  Program  loans  made  and 
guaranteed  oy  the  Agency.  Hie  number 
and  variety  of  the  required  revisions 
could  delay  publicatian  if  they  were 
issued  together  as  one  entry  in  the 
Federal  Ragistar.  Theiefore,  FmHA  is 
publishing  them  in  several  separate 
entries. 

Discuseion  of  Comments 

A  diange  is  made  in  the  method  used 
to  determine  the  level  of  need  for 
interest  assistance  as  a  result  of 
comments  on  the  interim  rule,  in  order 
to  implement  provisions  of  the  capital 
replacement  margin  in  a  workable 
manner  wdien  applied  to  interest 
assistance  determinations.  Under  the 
interim  rule,  the  level  of  interest 
assistance  to  be  received  is  determined 
and  set  at  .23  percent  increments.  Of  the 
179  comments  received.  114 
commentors  objected  to  the  use  of  the 
.25  percent  increments.  Commentras 
d}ed  the  complexity  of  the  needs  test  to 
ifnplement  these  .25  percent  Increments 
as  a  deterrent  to  use  of  the  program.  In 
considering  the  interrelatioi>ship 
between  the  capital  replacement  margin 
provisions  and  the  interest  assistance 
needs  test,  the  Agency  realized  that  it 
would  have  to  develop  an  additional 
formula  in  order  for  the  needs  test  to 
work  properly  with  the  capital 
replacement  margin  provisions,  lliis 
would  make  the  needs  test  even  more 
complicated  than  the  one  foimd  in  the 
interim  rule.  Obviously,  this  was  an 
unacceptable  result 

Eighty-seven  commentors  suggested 
that  inoements  of  1  percent  be  used,  25 
recommended  that  ail  recipients  of 
interest  assistance  receive  the  4  percent 
subsidy,  and  2  commentors  suggested  a 
2  percent  increment.  The  Agency 
concedes  that  usually  him  budgets 
cannot  be  calculated  to  be  as  piedse  as 
the  .23  percent  increment  recpiires  and 
implies.  Besides,  the  rate  of  subsidy  has 
ramained  near  3.6  percent  since  the 
program  was  implemented,  thus 
determining  a  kwel  of  assistance  based 
upon  .23  Incramants  created  mora  work 
for  very  little  savings  to  the  Government 
in  the  amount  of  intarest  asslstawa 
granted.  For  all  these  reasons,  the 
Agency,  thsreiore,  has  adopted  the 
recommendation  to  determine  eligilrility 
for  interest  assistance,  and,  once  me 
need  is  selabUshad.  to  set  the  level  at  4 
percent  The  4  percent  method  will 
simplify  the  program,  inrlnrftng  the 


interrelationship  with  the  capital 
replacement  provisions,  and  will  reduce 
the  paperwon  for  the  lender,  the  loan 
applicant  and  FmHA. 

Changee  Indoded  in  the  Interim  Role 

This  interim  rule  deals  with  the 
fbllowiog  retpiiiemmts  of  the  Act: 

Section  18    M)t  Setvice  Marffn 
Requirements  (CONACT  §  339) 

This  Section,  in  part,  mandates  FmHA 
to  revise  its  debt  service  margin 
requirements  on  guaranteed  loans  to 
take  into  account  the  expanse  of 
replacing  capital  items  after 
depreciation.  To  meet  this  requirement 
FmHA  is  adopting  two  measures  of  the 
borrower's  sbility  to  replace  depreciated 
capital  assets.  TlMse  measures  are  called 
the  Coital  Replacement  and  Term  Debt 
Rep«yment  Margin  and  the  Term  Debt 
and  Capital  Lease  Coverage  Ratio.  The 
Capital  Replacement  and  Term  Dfbt 
Repayment  Margin  measures  the  ^ility 
of  the  operatian  to  gsnerats  funds 
necessary  to  repay  debts  with  matiirity 
dates  longer  than  one  year  and  to 
replace  capital  assets.  The  Term  Debt 
and  Capital  Lease  Coverage  Ratio 
measures  the  amount  of  Kinds  available 
to  the  brming  opoation  for  the 
replacement  of  oepreciated  capital 
assets  and  far  growth  after  paying  all 
farm  operating  costs,  family  living 
expenses,  andprindpal  and  interest 
payments  on  debts. 

m  choosing  these  standards,  the 
AgsDcy  bit  it  essential  to  use  analysis 
tools  that  were  consistent  with  those 
customarily  used  by  the  lending 
industry.  In  the  past  private  lenden 
participating  in  FmHA's  guaranteed 
loan  programs  have  complained  that  the 
criteria  used  bv  the  Agency  to  evaluate 
credit  quality  have  litUe  in  common 
with  oriteria  used  by  most  agricultural 
lenden.  Lenden  have  also  charged  that 
FmHA's  credit  ouality  criteria  results  in 
inconsistent  evaluation  of  risk, 
depending  on  the  type  of  farming 
operatian.  These  problems  have  been 
dted  by  many  lenden  as  substantial 
disincentives  fat  appljring  for  loan 
guarantees. 

In  addition,  the  Agency  took  into 
consideration  Section  331F  of  the 
CONACT  (7  U.S.C.  1981(f))  which 

requires  FmHA  to use 

underwriting  forms,  standards, 
practices,  and  terminology  similar  to  die 
forma,  standards,  practices,  and 
terminology  used  by  lenden  in  the 
private  sector." 

The  Agency  reviewed  die 
racommandations  of  the  Farm  Financial 
Standards  Task  Force  (FFSIT),  a  prefect 
wrlth  the  partidpation  of  some  of  the 
Naticm's  foremost  authorities  on 


agricultural  credit  FFSTF  published  a      • 
set  of  guidelines  reflecting  current 
practices  in  the  industry  and  intended 
to  help  establish  uniform  methods 
among  agricultiiral  lenden  for  analyzing 
finandalrisk. 

FmHA  consulted  %vith  private  lenden, 
the  ff^amir  community,  and  other 
financial  experts  and  considered  the 
FFSTF  repoit  to  arrive  at  the  Capital 
Repleoement  and  Term  Debt  Repeyment 
Margin  and  the  Term  Debt  and  Capital 
Lease  Coverage  Ratio.  The  use  of  these 
two  calculations  complies  with  Section 
331F  of  the  CONACT  and  should 
alleviate  some  of  the  private  lender 
concerns  as  they  are  commonly 
recognized  industry  standards,  wheii 
used  for  analyzing  agricultural  credit 

A  minimum  Term  Debt  and  Capital 
Lease  Coverage  Ratio  of  1.1  times  the 
term  debt  and  lease  payments  was 
selected  after  consultation  with 
fin«nHal  experts  and  Industry  lenden 
and  considering  available  studies  of 
fanner  performance  and  asset 
depreciation.  The  10  percent  margin  is 
necessary  to  account  for  foture 
unplanned  asset  purchases  and  because 
the  ratio  does  not  take  into  account 
carryover  operating  debt  and 
unfinanced  asset  purchases  in  the  cash 
flow  budget,  as  is  reqiiired  by  the 
statute. 

The  use  of  the  Capital  Replacement 
and  Term  Debt  Repayment  Margin  is 
required  because  tne  carryover 
operating  debt  may  exceed  10  percent  of 
the  term  debt  and  capital  lease 
payments  id  some  operations.  The 
mugin  must  at  least  equal  any 
unfinanced  capital  asset  puroiases 
because  such  purchases  are  not 
induded  in  the  margin  calciilations.  To 
use  this  repayment  margin  without  the 
Term  Debt  and  Cq)ltal  Lease  Coverage 
Ratio  would  provide  no  funds  for  foture 
capital  asset  replacements.  The  intent  is 
to  provide  minimally  adequate  funds  fat 
replacing  depreciated  assets,  without 
restricting  credit  for  viable  operations. 

Whan  used  to  evaluate  cash  flow 
proiections,  these  ratios  are 
considerably  less  nstiictive  than  the 
Debt  Service  Margin  currently  used  by 
FmHA.  The  firiloiwing  hypothetical 
calculation  is  made  under  the  old 
procedure,  using  the  Debt  Service 
Margin.  The  remits  under  the  old 
prooses  may  be  contrasted  with  the 
calculation  based  on  the  same 
hypothetical  (^Mration.  using  the  new 
method  as  shown  in  7  CFR  part  1980. 
subpart  B.  section  1980.106(b)  of  this 
interim  rule. 
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Debr  Service  Margin 

1(A)  Gross  Income  (all  sources) „ 

(B)  Total  Cash  Operating  Expenses  (Induda  hiterast  exchide  Depiedatioa  and  Inoime  and  Sodai  i^^ 
Taxes) _ __  ' 

|(C)  Living  Expenses  (Indude  Locoma  and  Sodal  Security  Taxes  if  not  ia  Hind  uitwiif  ■!■■!.!!■"..'."  "". 

i(D)  Subtract  B  and  C  from  A  tor  Net  Cash  Inoome .. 

(E)  Cash  Cairyovw „ „ „ ZrilT.rJlTJ""*!""""***"™"*'*""** 

(F)  Loans/Line  of  Credit  to  be  Advanced  (Ceiling) 

(G)  Interwt  Expense  (induded  thom)  

(H)  Total  Available  (Add  D,  E.  F.  and  G)  

(I)  PlannMl  Cash  Capital  Expenditures  _ ^ 

lO)  Balance  Available  far  Debt  Repayment  (Subtract  I  from  H)  

j(K)  Annual  Principal  and  Interest  on  Tenn  Debt 

I(L)  Operating  LoanAine  of  Credit  (Induding  Interest) 

(M)  All  Other  Debts  (Except  Income  and  Social  Security  Taxes)  

(N)  Total  DebU  Except  Taxes  (Add  IC.  L.  and  M)  

(O)  Debt  Swvice  Maiqsiii  (Subtract  N  from  J) 

(?)  Debt  Service  Mar^  Ratio  (Divide  )  by  N;  Ratio  must  be  at  least  1.1  times) 


$162,000 

119,000 
25,000 

liioo 

80,000 
ISMW 

5,000 

17,000 

85.000 

2,000 


$18,000 

114.000 
109,000 


104.000 

5.000 

1.05  times 


Under  the  old  approval  procedure,  the 
application  foils  to  qualify  for  assistance 
because  it  does  not  meet  the 
requirement  for  a  Debt  Service  Margin 
Ratio  of  at  least  1.1  times.  However, 
under  the  new  procedure,  the  same 
hypothetical  operation  meets  the  cash 
flow  qualification  with  a  Term  Debt  and 
Capital  Lease  Coverage  Ratio  of  1.65 
times,  comfcvtably  in  excess  of  the 
minimum  1.1  times,  and  a  Capital 
Replacement  and  Term  Debt  Repayment 
Margin  equal  to  or  greeter  than  planned 
capital  asset  purchases  not  financed. 

To  adopt  the  calctilations  of  the  Term 
IDebt  and  Capital  Lease  Coverage  Ratio 
and  the  Capital  Replacement  and  Term 
Debt  Repa]rment  Margin.  FmHA  needed 
to  define  "Depredation/amortization 
expenses"  and  "capital  leases".  The 
definition  for  depredation  is  based  on 
Ithe  FFSTF  report  and  is  broadly  defined 
Ito  permit  the  vae  of  any  formula  Mfhich 
|wo\Ud  accurately  refled  the  aimual 
expense  associated  the  use  of  the  assets. 
This  capital  leases  definition  is  from  the 
{FFSTF  report  and  is  in  accordance  with 
jgenerally  accepted  accounting 
prindples. 

This  action  also  amends  7  CFR  part 
1980,  subpart  B,  section  1980.106 
(Farmer  Program  Loans),  and  Exhibit  D 


of  that  subpart,  to  modify  the  definition 
of 'Tositive  Cash  Flow."  In  addition. 
E)diibit  E  of  that  subpart, 
'T)emonstration  Pro)ed  for  Purchase  of 
Certain  Farm  Oedit  System  Acquired 
Land,"  is  revised  to  bring  paragraphs 
referring  to  the  definition  of  Positive 
Cash  Flow  into  confonnance  with  the 
new  requirements. 

Section  22  State  Mediatioti  Programs 
(Section  502  of  the  AfficuHural  Credit 
Act  of  1987) 

Section  22  modifies  the  Agricultural 
Loan  Mediation  Program  mutrhing  grant 
authority.  Matching  grants  may  now  be 
made  for  70  percent  of  a  State  mediatioB 
program's  total  costs,  up  from  the 
previously  authorized  50  percent  The 
interim  rule  modifies  7  CFR  part  1946. 
subpart  A.  section  1946.4  (c)  and  (d) 
accordingly. 

List  of  Subjects 

7  CFR  Part  1946 

Federal-State  relations.  Grant 
programs— Agriculture. 
Intergovernmental  relations,  Mediation. 

7  CFR  Part  1980 

Agriculture,  Loan  programs — 
Agriculture. 


Therefore,  chapter  XVm,  tide  7,  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  IMe-MEDIATION 

1.  The  authority  dtation  for  part  1946 
continues  to  read  as  follows: 

Autherity:  7  U.S.C  1989:  5  U.S.C  301:  7 
CFR  2.23;  7  CFR  2.70. 

Subpart  A— AgrietiRurel  Loen 
Mediation  Proyam 

2.  Sec|ion  1946.4  is  amended  by 
revising  in  the  first  sentence  of 
paragraphic)  and  the  third  sentence  of 
paragraph  (d)  the  wmds  "50  percent"  to 
read  "70  percent". 

PART  1980— GENERAL 

3.  The  authority  dtation  for  part  1980 
continues  to  read  as  follows: 

Aothority:  7  U.S.C  1989;  42  U.S.C  1480: 
5  U.S.C  301:  7  CFR  2.23;  7  CFR  2.70. 

Subpart  A— General 

4.  Appendix  G  to  sidipart  A  is  revised 
to  read  as  follows: 

muMta  coot  sms  smi 
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I  SDA-I  mH A 


KORM  APPR()\  KD 
OMB  NO  '.•>75-<Mi'''< 


Pi'yillim  .< 

APPENDIX  G  TO  SUBPART  A 

FARMER  PROGRAMS  APPLICATION 


TO  REQLEST  INITIAL  and/or  SUBSEQUENT  GUARANTEED  LOAN/LINE  OF  CREDIT; 


Compleie  Parts  I.  2,  and  3  of  the  application 

Review  Pan  4,  and  sign  and  date  where  indicated 

Review  Part  5 

Complete  all  applicable  areas  of  Part  6  -• 

To  Request  Interest  Assistance,  provide  the  information  requested  in  Part  7 

Provide  the  information  required  in  Parts  9  and  10 

Complete  Parts  1 1  and  12 

Review  Part  13 

Complete  and  sign  Part  14 

♦Attach  a  Lender's  Loan  Narrative  including  a  brief  history  of  the^operation  and  support  for 
the  guarantee  request. 


TO  REQUEST  SUBSEQUENT  GUARANTEED  LOAN/LINE  OF  CREDIT  IN  THE  SAME 
OPERATING  CYCLE: 


.'" 


When  a  borrower  received  a  guaranteed  loan  and  needs  additional  funds, 
complete  the  following  Parts: 

Blocks  1, 2, 3.  and  4  of  Part  I 

Review  Part  4,  and  sign  and  date  where  indicated 

Complete  all  applicable  areas  of  Part  6 

To  Request  Interest  Assistance,  provide  the  information  requested  in  Part  7 

Complete  Part  11  and  12 

Review  Part  13 

Complete  and  Sign  Part  14 


TO  REQUEST  INTEREST  ASSISTANCE  ON  EXISTING  GUARANTEED  LOAN(S); 


Complete  Blocks  1 , 2,  3.  and  4  of  Part  1 
Review  Part  4,  and  sign  and  date  where  indicated 
Provide  the  information  requested  in  Part  7 
Complete  Part  8 

Provide  the  information  required  in  Part  10 
Complete  Part  1 1 
Review  Part  13 
Complete  and  sign  Part  14 


Pii/Wk  rrponmf  hurden  for  thn  inllrtiiim  nf  la/nrmaiion  it  nlimalni  lo  axtrov  -  hntrs  prr  rtsponsf  for  rarA  appluani  and  4  hours  prr  rtiponu  for  taih 
lemJrr.  imluding  tk*  lime  for  rryirotxf  insirw  lions,  srari  hinn  t\nlmg  data  tourrfs.  foihrrmt  and  mamloinmt  the  data  nerdtd.  and  lomplriinK  and  min«'i<n 
Ihf  iiillttiinn  itf  information  Sfnd  inmmrnis  rrfardin^  this  hurdfn  tsiimaif  or  an\  mher  asprii  of  ihf  iiillnrion  of  information,  intludint  sugffstions  for 
rtdminii  this  hurdtn.  to  Dtpanmtnl  of  AitruMlinrf.  Clforamf  Offii.fr.  0IRS4.  .^O  Bo\  7f)M).  Wushiiinton.  DC  202fO:  and  to  the  Uffur  of  Mana^rmmi  and 
Budffi.  Paptntnrk  Rrdmnon  ^rojnt lOMB  No  0S7f  00791.  Washin<tioM.  D C  XfOJ.  flfa\f  DO  ^OT KETLKS  this /orm  to riilter of  tiifsf  addrrssrs  fofKurd 
III  FmHA  iinN 


I'SOA-FmHA 
FORM  FmHA  1980-25 
(Rev.  \2-*i^^ 


FORMAPPROVCO 
OMB  NO  0575-0079 


FARMER  PROGRAMS  APPLICATION 


PARTI 


TYfE  OF  ASSISTANCE  BEING  REQUESTED 


1.  GUARANTEE 

O    GUARANTEED  LOAN 

D  INITIAL  D  SUBSEQUENT 

D  SUBSEQUENT  LOAN  WITHIN  SAME  OPERATING  YEAR 
$_ 


ORIQI^4AL  LOAN  AMOUNT  LOAN  CLOSING  OAT& 

D    INTEREST  ASSISTANCE  ON  EXISTING  LOAN 


(RESERVED  FOR  FUTURE  USE) 


2.  TYPE  OF  LOAN  APPLICATION    D  Individu*         D  PirtiwraWp        Q  Corpoftboo        \2  OaaotnUf        D  JortOpefabon 


3.  NAME  OF  LOAN  APPLICANT 


Shoi«  oMiaa  nam*  Mtnoui  jboravialiont  unlM*  M  MbiwWaii«  apM^M*  Meat 
nanw  ForxttviauaM  parvwrm**. o(|omiopar«a>i.«io«ii««aMiBiOM0*rdM 


Mailing  Address 


dMnng  m*  iHt  5  yMn?  *  to. 


County 


4.  Sodil  Securiiyaai  10  No. 


T«tiphonaMunter 


Cily.  Staa.  and  Zip  Codo 


Haveyou.asan«ndMdualoranyniafT)barolanar«yloanapplx»niobiainedat)«MorQuarani0»dii>anh^  Vn 


m:  N  yes,  was  the  loan  paid  in  M'' 

b:  Wksflw  loan  dsMsaHad  or  <Mw«  you  avwiialaaiadlPoaipanoMl  liability  at  part  ol  a  4sH 

e  ■agiiwtBndlnan.didthagowwwenipayftalendaraieesclalm? 

d:  Are  you.  as  an  indwidutf  or  any  menOarol  an  amity  application,  dainquani  on  any 
(ExaiTvles  ol  detx  indude  deimqueni  taxes.  ASCS  loans,  adneabon  toant.  etc.:  t  "Vsr. 


atton'r 


Dvte 

Dh. 

D  •♦A 

Gym 

Dno 

D  N^A 

arm 

Qn. 

D  m. 

Dy- 

Dn. 

D  ••* 

D  v« 

Dho 

D  »*A 

«na 


RECEIVERSHIP  -  BANKRUPTCY  —  Has  the  loan  applKaM  or  any  member  ol  the  proposed  entity  ever  been  n  reoetvefship.  tiaen  dscherged  m  bei*n««cy.  or  f 
a  paiilion  tor /eorganizaHon  in  bankrupt^      O  Yes         Ono  If  "Yee*  0'>*  names,  dates  and  details  and  explain  on  a  separate  ifwel 


ARE  YOU.  THE  LOAN  APPLICANT.  FAR»«NG  OR 
RANCHING  NOW?      D  Yes  D  No 


IF  NOT.  WHEN  010  YOU.  THE  LOAN  APPLICANT 
OPERATE  A  FARM? 19, 


NUMBER  OF  YEARS  EXPERIENCE 
OPERATING  A  FARM ^ 


(FOR  INDtVIDUAL  LOAN  APPLICANT  ONLY) 


Dates  a(  Birth  of  Parsons 
in  Household 


Applicant 


Spouse 


Oitwft 


MAMTAL  STATUS D  MARRIEO  D  SEPARATED         D  UNMARRIED  (including  single,  diwead.  andowJowied) 


Aiayoitacation? 

Dyos      Dno 


Af«  you  a  veteran? 
DYes      QNo 


IF -YES-,  INOtCATE 
DATE  OF  SERV1CE.FR0M 


TO 


BRANCH 


(TOW  COOPCmTIYE.  COWPOWATIOM.  PAWTMEWSWy.  OR  JO»<T  OPCTATION  LOAN  APPUCANTS  OttLYl^ 

Vmh»ominomk)mtbonmustb»piovii)adkx0nm*)an.stocklnk^ 

1)  Name,  address,  social  seoiriN  number,  principal  ocagtafcn.  and  a  cuTTemtnancialsiaiement  not  www  wait  ao  days  eio 

2)  Isaacft parson aUSCihzenf 


3)  Percentage  ol  owmefship.  control  ol  entity,  ornunber  of  shares  ^ ,«.^««^  n 

4)  Must  tw  assured  that  memtjers.  partners,  etc  can  meet  personal  obligations.  Oltlatn  personal  cash  ae*K.  a  i 
51  Piwnde  atndence  OR  OKistenoei 

a)  Copy  of  any  chaitar  or  paitnefshiptoint  operation  agreement 

b)  Aay  artides  of  incorporation  and  biHaws 

c»*iiy«ertilicaie  of  evidence  of  eui»a«iagsWl»nigoodstan«nm    ___^^^.,^  ., , . __,,^j  ^_^  MMAnmMs 

d)  c^  ol  resolution  adopted  by  meoftervpamierv  etc  to  appiyTor  and  obtain  the  desirad  loan  and  exec>flefeau«ad«»o».eeeMi%.  ana  owar 

NOTE;  Personal  guSMntoes  Iwn  a«  stocWwtdefS^aOwwners  hav^ 
paftnershios  ancTali  memtjofs  of  joint  opeiatmw  genyafy  oHl  Oe  reotmed 
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PART  2 


COMPLETE  THE  RNANCIAL  STATEMENT  BELOW 
OR 
MARK  THIS  BOX   D  AND  ATTACH  A  SIGNED  LOAN  APPLICANTS  RNANCIAL  STATEMENT  DATED. 

RNANCIAL  STATEMENT  AS  OF  DATE  OF  APPLICATION 

(Show  property  owned  and  debts  owed  hy  applicani) 


INTEnMEDtATE  FARM  ASSETS 


Accountt  >  NcXB*  HecwvibH  b>yood  12  mowTK 


Bwwtng  Livsiocfc 


Mactwwy  Equ^xtwit.  Vttkiat 


Cash  V«l>».IJ»>tn«(F«c«  Aim  > 
CCC  Gram  Retfv   (Oty 


KVaKi^mwi 


) 


CoopSiodi 


Oitar 


TOTAL  INTEnUEDIATE  FARM  ASSETS     ► 


LONG  TERM  FARM  ASSETS  (Farm  Rm)  Esttle) 


T0MI/<Cf« 


Coa 


CoopSwe* 


Equgy  in  PifwefthipsX:o<p«xalionfc  Joml  OpTalion&Cocp»ifr*s 
Ottm 


TOTAL  LONG  TERM  FARM  ASSETS    ► 


TOTAL  FARM  ASSETS 


INTERMEDIATE  FARM  LIAfllLmES  (Porton  A»  b»>cn<H2  mw»») 

—  Km     Cn      Tn55ii 

CrXW  fSS    R««     Dttnaum 


CCC  Gf  am  RM«rv« 


FacMes 


Pml.$ 


Loan  S6cuf»d  by  Lite  Insuranca 


Other 


TOTAL  INTERMEDIATE  FARM  UABtLITlES    ► 


LONG  TERM  FARM  LIABILfTIES  [Parwdu* 


Olhaf 


TOTAL  LONG  TERM  FARM  LIABILfTIES    ► 


TOTAL  FARM  UABILmES 
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* 

1 
1 

i 

1 

1 
i 

1 

) 
1 

1 

FINANCIAL  STATEMENT  (coadMwdl 

HON  FARM  ASSETS 

RVALUE 

NGN  FARM  LlASaJTIES 

tAMOUMT 

Real  Estate 

Car.  RacreaMnal  Vehidea,  etc 

Household  goods 

Cash  value  o(  Lite  Insuranoe 

Stocks,  bonds,  wid  other 

Nontorm  notes  payable 

mm-. 

NamtolCnMar 

Out 
OM 

tmmtt 

RM 

AimuM 

IXMl 

BMnca 

TOTAL  NONFARM  UABtLITIES           > 

TOTAL  LlABILrnES                             ^ 

TOTAL  NONFARM  ASSETS              ► 

NETWORTH                                       ^ 

TOTAL  ASSETS                                        ^ 

TOTAL  LIABILITIES  AND  NET  WORTH          ^    ' 

PARTS 

If  you  OWN  or  plan  u  aoquK*  any  land  comptete  tw  teloimng.  (Use  a  separate  sheeL  »  necessary) 

- 

Q0IERM.  OESCWTKM  on  MCS  FAMI  NO  (S)  (Incki*  COHRMW 

OWMBTSMAME 

TOTAL 
ACRES 

CROP 
ACRES 

. 

||  l»*OMne«Tofpianio.rf-ioornpt«ialha»olto«(iinB:(l»»aa8aparattsh««.i»necassafy)                                                                                                   \ 

I                          GStSMLOESCMPnONORASCSMOlS) 
<lndMdiC0Hi«Ml 

LAMOtOROfMME 

TOTAL 
ACRES 

ACMES 

LEASE  TERMS 

IMRITT8*  LEASE 
rmtrHo 

- 

>• 

J .                                                                                                                                                                                                                                                                                                             ...    
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PArr4      " 

LOAN  APPLICANT 

I)     FOOD  SECURITY  ACT  OF  H«3  (PL  99- 198)  CERTIRCATION 

The  km  ^pttcuu  ccnina  rtiM  he/dK  w  «■  individMl.  or  my  ncmbcf .  uackboUet.  puiaer  or  >aiM  opcfMor  cMily  ifpttna*.  km  Ml  bcm  c(Mvic«c4 
mttti  fMml  or  State  law  ol  [illiin.  i  iiHiming  ffowiag.  iiiiiilii'BH.  iMrrcsirag,  or  sMnng  a  comtoIM  nibiuace  (incc  Deccmder  23.  tft5  Ml 
:  with  the  Food  Sccuniy  Act  on9a3  (PmMk  Law  99-198). 


I)     STATEMENT  REQUIRED  BY  THE  PRIVACY  ACT 

TteFa(nenHoaMAdiniaisirMMM(nirifA>baMlia(izedbyllicCoMolidaledFaimawiRiniOe>«fc>^^  1921  cl.  acq.):  and  Title  V  of 

*c  HoMtag  Act  of  1949.  at  wKirferf  (42  U.S.C.  1471 «.  teq).  or  otficr  Acts  admipu)trrt  by  FmHA  lo  loiicil  *c  Mfonnatian  re<|iiesied  on  FmHA 

appltcaiKin   htmt. 

DiacksraM  of  iaformauoa  icqaeiaed  ia  »ol— wry.  Ilow^er.  fatimc  lo  diacJoac  cenatn  item  of  iafonnaiioa  tequeiled  including  your  Social  Sccumy 
Acr-jwM  or  Federal  Idennficaiioa  Nonber  OMy  icsiril  in  a  delay  in  ifae  processing  of  an  iptrficaaon  or  itt  rejection. 

Tke  priiKipal  pwpose*  for  collecting  ibe  mncmd  intowticn  are  lo  detctnmM  eligibtiiiy  ftv  FinHA  aedil  or  other  rmancial  atiiuancc.  the  need  for 
inieicst  credit  or  other  scmcing  acttom.  for  the  icnricing  of  yow  loaa,  and  for  wttiitkral  analytia.  Iniarwiinn  provided  may  be  used  oMsadc  of  the 
Oepanraeot  of  AgricuUMe  for  the  felloa»ing  pnrpoaca: 

1.  Release  to  interested  p«iiet  wko  lubail  icqnests  under  die  FuedoM  of  lalonBatiaa  AcL 

2.  To  provide  the  basis  for  boiioiim  success  stones  in  DcpaitmeM  of  AgricaMiMc  newt  rckaie*. 

3.  RcferTaJtolties(>prapriaiela«enfon:enwnlagencyastetrorthin40FR38924(l9V). 

4.  Rcfenal  to  employers,  hniinriiri,  landlor  Is.  cicdiiors  or  otbeti  to  drtrnntne  itpaytl  ability  and  dtgibtlity 
(or  FmHA  programs. 

5.  RefemI  to  a  coiMinctor  provkiiag  service*  lo  FmHA  in  coimeclion  with  your  kmiL 

6.  Referral  to  a  credit  wpwtmg  agency. 

7.  Rererral  lo  a  penon  <»  orgaoiiatioo  when  HnHA  decides  such  refetrai  is  appropriate  lo  assist  in  die  coiieclioa 
•rservicuif  of  the  lOMa. 

I.   Rcferrailo  a  Federal  Records  Center  for  storage. 

Every  effen  wiH  be  made  to  protect  da  privacy  of  applKanis  and  borrowers. 

FEDERAL  EQUAL  CREDIT  OPPORTUNITY  ACT  STATEMENT 

The  Federal  Eqial  Credit  Opportunity  Act  prohibits  ctcdiiors  from  discriminating  against  credit  applicants  om  the  basis  of  race,  cokir.  religion,  natkmaj 
origin,  icx.  marital  status,  age  (provided  dui  the  applicant  bu  the  capacuy  to  enter  mto  a  binding  contracts  becaose  all  or  pan  of  the  applicant's  inconie 
derives  from  any  public  assistance  program;  or  because  the  applicant  has  in  good  faith  exercised  any  ngbt  under  the  Consumer  Credit  Prioieciion  Act  The 
Federal  agency  which  administers  compliance  with  this  law  concerning  Faimen  Home  Administralioo  is  the  Federal  Trade  Commission.  Pennsylvania 
Avcnw  It  Suth  Street  N.W..  Washington.  D.C.  20580. 

All  iafermatioa  tapplicd  to  Fanners  Home  ^dministratioa  (FmHA)  by  yon  or  your  agenu  in  connection  with  your  kian  applicaikm  may  be  released  to 

ill  mini  third  |T1lft   lltrlvlHf  rr-ynilnn   witt^Mit  y«Mjk«n»lr<tg»nrfnil«gllt  ■!!««» tt«ppmiriMnMnfri»»Pr>»«tnm«fliitnnn«lin^  <r  %^^) 

M«ch  information  not  clearly  maited  "Confidential"  may  routinely  be  released  if  a  re<iuesi  it  received  for  same.  Further,  if  we  receive  a  rc<}uest  for 
utfotmaiion  which  you  have  marted  "ConTidential'  the  Federal  (jovemment  will  have  to  release  the  information  unless  you  can  demonslraic  to  our 
saiiafaetiaa  that  release  of  the  mfarrndbm  wa«M  be  likely  to  proihice  tabetantial  competitive  harm  u>  your  business  or  would  constitute  a  ckwly 
MWMianHd  iavatio-;  of  personal  privacy.  Alto,  fonns.  consuluni  reports,  ate.  cannot  be  coiuidtrBd  coafideiwinl  in  Iheir  cntirtty  if  confidential  material 
em  can  reasonably  be  segregated  from  other  infoimauon. 


Information  submitted  may  be  made  available  to  the  public  dnnng  the  lime  it  is  heM  in  (joveramem  files  regardless  of  the  acikm  taken  by  FmHA  on  your 
application. 

3)      CERTinCATION  REGARDING  DEBARMENT.  SUSPENSION,  INELIGIBILITY  AND  VOLUNTARY  EXCLUSION  LOWER  TIER 
COVERED  TRANSA<rnONS 

Thiscenificalion  is  required  by  the  regutaikms  implememing  Executive  Order  12349.  Debarment  and  Suspension.  7  CFR  Part  3017.  Section  3017.310. 
PartKipams'  responsibilities.  The  regulations  were  published  as  Pan  iV  of  die  January  30.  1989,  Federaj  Refisler  (pages  4722-4733).  Copies  of  the 
regulations  may  be  obtained  by  contacting  the  Deparlment  of  Agricuhure  agency  with  whkh  this  traiuaclioo  originated. 

The  certification  in  this  claufh  is  a  material  representation  of  fact  upon  which  reliance  was  placed  when  this  transaction  wu  emered  into.  If  it  is  later 
determined  that  the  prospeaive  k>wer  tier  panicipant  knowingly  rendered  an  erroneous  cenif  icaiion.  in  addition  to  other  remedies  available  to  the  Federal 
Government,  the  depanmeni  or  agency  with  which  this  iransactkm  originated  may  pursue  available  remedies  including  suspension  mxUor  debarment. 

The  prospective  k>wer  tier  panicipant  shall  provide  immediate  written  notice  to  the  person  to  which  this  proposal  it  submitted  if  at  any  lime  the  prospective 
kiwer  tier  panicipant  learns  that  lU  cenification  was  erroneous  when  submitted  or  has  become  erroneous  by  reason  of  changed  circumstances. 

The  terms  "covered  transaction."  "debarred.'*  "suspended."  "ineligible."  "lower  tier  covered  transaction."  "panicipam."  "person."  "primary  covered 
transaction."  "principal."  "proposal."  and  'voluntarily  excluded."  as  used  in  this  clause,  had  the  meanings  set  out  in  the  Dermitions  and  Coverage  sections 
of  rales  implemeiHiag  Executive  Order  1 2349.  You  nuy  contact  the  person  to  which  this  proposal  is  submilled  for  assistance  in  obtaining  a  copy  of  those 
regulationa. 

The  prospective  kiwcr  tier  panicipam  further  agrees  by  submitting  this  form  that.  shouM  the  proposed  covered  transaction  be  entered  imo.  it  shall  no( 
knowingly  enter  into  any  lower  tier  covered  transaction  with  a  person  who  is  debarred,  suspended,  declared  ineligible,  or  voluntarily  excluded  from 
panicipalion  in  this  covered  transaction.  unle«<  authorized  b>  the  depanment  or  agency  with  which  this  irantjciion  nnginated. 
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The  rw»S«cti*e  Uiwcr  tier  panicipam  lunher  agrees  b>  wbmimng  ihiv  form  thai  it  » ill  include  this  clause  titled  Xertilication  Rcicardin.  tv-l-on..-.  c    

\  paniiipani  in  a  covered  transaction  may  rely  upon  a  certT<ication  of  a  prospecinc  panicipant  in  a  loner  tier  covered  iransjiciuin  ih^i  ..  «,-,i-k i 

.nclt.tble.  or  volununl>  excluded  ftom  the  covered  intnsact.on.  untess  i,  k'ncm^.h-  ihS  ceniHi^ Ise^^s  A  S^  ^maT<£^^  .^.^t^^^"^"*'- 
by  whtch  «  determines  the  eligibility  of  its  pntKipaK.  Each  pamcipan.  may.  btn  i.  no.  requtrrd  ,o.  cS^Non-'JS^JS^.  LitT  ^  "**  "^"*'*'- 

^i,'l!^'*'"!li"  '^  foregoing  shall  be  cotwnicled  to  require  cs»ablishiT««  of  a  system  of  records  in  order  to  render  in  good  faith  .he  cen.ficalion  rcuuired  bv  ihi,  d^  . 
The  knowledge  and  .nfonn«KK, of  apanicipan.  IS  no,  r«,„.red  toexceed  that  which  IS  normally  possessed  by  a  pr«de,«  ^ 

wit^To^Lll^u^Ll"!!!^^"!!^  ^^  '  "^  ',"**  *^"*-  "*t^^'P*^  in  •  covered  transaction  kixmingly  enters  into  .  lower  tier  covered  innsaciHm 
Government,  the  depanment  or  agency  w.ih  whK*  ihts  wnsactKM.  ongmaied  may  pursue  avaiiable  remedies,  irwlud.ng  suspensK«,  and/or  deb..^ 

(A)  Th«  ProspMtiv*  »ot.f«r  tljc  participant  cwllf  Im.  by  Mibinission  ol  this  propoMl.  ttiat  iwttttw  H  nor  tu  prtatcioals  la  Dr«Mnttv  ni..^^ 

TEST  POR  CREOrr  CERTIFICATION 
4)  I  am  unable  to  provide  the  needed  items  on  ir.y  own  accoum.  and  I  am  unable  to  obtain  the  nM-Kurw  <-.^.i  fnr  t,u-k  i,,^       —  .— - 

^'^z  trjd"  ::rr"r^  T'  "^'  • :-« °-"~'-  •  ^^^^  ^s^u^ss^t^Lt'iir.M-^isrrr.'^^ 

besiof  my  knowledge  and  belief  and  are  made  in  good  faith  to  obuin  a  k>M.  •«-*""»"««  ano  correct  to  ine 

ttABNiHQ 
w  •fitry,  ahrtl  ba  fined  IKK  iiKM»  tli«i  $250,000  or  ImpriwHwd  not  i»o^^ 


f^M  afHupamic  ohgut 

DWHfTE        DBLACX 


APPUCAMT 


'  on  ALASKAN  NATIVE 


Omspamc 


.ASIAN  on 

PACmc  ISLANO€R 


aOTHERri#mXl>l 


8£X 


Dale 


(SIGNATURE  OF  LOAN  APPUCANT) 


(AODtnONAL  SIGNATURES  REQUIRED.  IF  ANY) 


KTTEST: 


-(SEAL) 


PARTS 




1 1  NOTIFICATION  TO  APPUCANT  ON  USE  OF  PINANQAL  INFORMATION  FROM  FINANCIAL  INSTTTUTION 

Piimiani  to  Title  XI.  (I  II 3  (b)  of  PuWic  Law  »5-«30.  yotir  applicaUon  for  a  government  k>an  or  k>an  guaranty  authonzet  the  Farmer  Home  Administration  in 

^^«*?Zir«l^.Sn^  ''rr:'"  """tir"  ''"r^^*^-^^  •«««.  yo,.  conumed  m  finan^itutKKis.  NoTunh^iceT^suX.^^: 
10  this  infofmation  shall  be  provided  dnnng  the  term  of  the  k>an  or  loan  guaranty.  "''>cH«em  access 

^t  S^I^^JIf^^iiir'li^'?^'':^  '"'!J^'>'  ""''  •*  ""^  ""y  '**  "^  P-nwse  for  whKh  they  were  originally  obtained.  However  they 

may  be  ^ferred  to  another  agency  or  depanment  tf  the  transfer  U  to  facilitate  a  Uwful  proceeding,  investigation,  enamination  or  inspection  d^^w^ 

financial  insutut^nrnpoMessionof  the  reeor,b(or«wher  legal  entity  mDt.customer.The^^sVSy  also  be^^^^^ 

or  foreclosure  a  loan  or  to  collect  on  an  indebtedness  lo  the  Oovemmeni  restiliing  from  a  cusiotner  s  default.  process,  service 

^l^J^^T^  **  "*5"*  ?*r*  •»«>«««  of*  Potewial  civil,  criminal,  or  regulatory  vnlaiion  indicated  by  the  financial  records  lo  any  other  agency  or  depanmeni 
of  the  Goventmew  wtih  ,unsdtctio«  over  thai  vioUuion.  Such  ageiicy  or  depanmem  may  then  seek  atiess  to  the  lecords  in  any  li^^^^ 
?1I!^^^!J^  ^^'^'''!!r^'  o[  ^f™^'""*-  ""ing  through  the  Fanners  Home  Adminislraiion.  has  complied  with  Che  applicable  ptovUions  of  Tiile  XI  Public 
l^»S-^30.tn  seeking  additioBalinfottnaiion  regarding  the  above  loan  applicawpyfsuam  to  7  CFR  Pan  l9gaSubp«^     l9«0  46(aK2).      '""'"'•  """''^ 
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PART* 

.J 

lEOUESTNa                 if                       FOtLOANNOreCUAtAMTEE      aiKAar        COVniACTOFGtARANTEEPOt  A  tINEOFCREDIT. 

* 

PniNClPAL  AUQUMT  OF  LOMMJNE  Of  CREOf  (^-FU  M(^     & 

- 

nfo  DOL 

KTERESTHATE      □fOEO 

PERTf  NT  GUARANTEE  REOUESTEO 

% 

REPAYMENT  PERtOO 
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REOIIfSTWTERESTAS. 
D    VES         D    NO 

SSTANCE   IF  YES.  NUMBER  Of  YEARS 
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rrai  DEScnipnoN 
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UBIP06ITICN 
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■EODeSTNO.                          WMI  LOAN  NOTE  Ci;A«AWTtt       mihf         COKnUCT  OF  GUABAWraE  FO«  A  LINE  OF  CREDIT: 

PRINCIPAL  AMOUNT  OF  LOANiUNE  Of  CREDIT  CEIUNG    S   _ 

QFO     LJO- 

^^^^"^         Dsw  DoiAOC 

•UTEFESTRATE      □fOEO 

%       n  VARIABLE 

PERCENT  GUARANTEE  REOUESTEO 

% 

REPAYMENT  PEROO 
YEARS 

REQUEST  WTERESTASJ 
D    YES         D    NO 

mSTANCE   r  yes.  NUMBER  of  years 

mOPOSED  REPAYMENT  TERMS: 

PURPOSES  TOR  V»HICHGOAflANTEED  LOAN  FUNOSmi.BE  USED:                                                                                                 LOAN  PURPOSE  AMOUNT 
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SECUWTY  PROPOSED  IWCLUOE  THAT  ON  HAND  AND  THAT  TO  BE  ACXXWIED)                                                                                                                                                                 | 
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NOTt         »:AOOmONALOUAflANTEES  NEED  TO  BE  REOUeSTED.  MAKE  A  COPY  Of  THIS  PAGE  AND  ATTACH  TO  THIS  APPLICATCN  GUARANTEE 
REOUESTS  NEED  TO  BE  NUMBERED  CONSECUTIVELY. 
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fAUTT 


MQtMtCMUtIS  WNI.N  INIERUI  ASSIST ANCT IS  lEQUUm 


**        AB»d»aa^»r«*«»prop««Jd«ttr»paymem8eft«MB  lor  •ac*  loan  tihrtshoiwpnnci^ 
rai>  bclsw  MMfMi  aMMMa 

M      F«rllwi>a<CTi<iiaii<floBBMwatoawlBf  BnnM)oMKaiwQauKia««*.aae*aeBBwal«jMi<»fcr»«*awMK«fci««t»«<«.*»..i^..»^»-.j,iMa 
01  ExhtotO  01 7  CFR  Part  1960.  Subpart  B)  «w--— "i-¥c»"->««i.^»ai«aa.,araB™(mmB 

c)        Anach  a  compteied  copy  olanachoiw*  2 10  ExhWOol  7  CfP  Part  1980.  SobpartBlmeresi  Assistance  Wort^^ 


PAKTS 


BEQLEST  (Si  Uh  INTEREST  ASSISTANCE  m  Mm  MmNiv  «<«%  Ismi  «••  : 


ORIGINAL  LOAN  AMT/UNfc  (>  CREDIT  CEIUNO 


ORIGINAL  LOAN  CLOSING  DATE 


f  mHA  LOAN  NUMBER 


MATUWTY  DATE  Of  ORIGINAL  LOAN 


HAS  THE  LOAM  BEEN  fuav  ADVANCa)? 


NUMBER  Of  YEARS  MTEREST 
ASSISTANCE  REQUESTED  FOR? 


PROPOSED  INTEREST  RATE 
(BEFORE  INTEREST  ASStSTANCO 


D   YES      n    NO 


$ 


a  *cs  a  w 


r(S) 


D  fixed 


{*) 


a  VE»  D  NO 


year(s^ 


ASOf  DATE 

CURRENT  PRINCIPAL  BALANCE 


CURRENT  UNPMO  INTEREST 


MAS  THIS  LOAN  BEEN  PREVIOUSLY  COVERED  8V  «W 
MTEREST  RATE  BUYOOMN  OR  MTEREST 
ASSISTANCE  AGREEMENT? 


D 


n  va  D  •« 


D   YES       Q    NO 


%  O  vanabie 


I 

r 


D  YES       n    NO 


PAST* 


AMMTIONAL  REQUReMENTS 


infonnabon  arKMy  documents  listed  below  are  submittad  tor 


NOMCERTIPIEO  LENDERS  SUaMTTTMO  APPUCATIONS  OVER  $50.000- The  following 
f  MHAt  consideration  and  attached  wUh  ITms  appltr.alWn. 

APPROV«>  AND  Can»>IEO  I^NOBIS  AND  ALL  LENDERS  SUeMTTWQ  APPLJCATK)NS  OF  $90,000  OR  LESS  •  TTw  Mk>w<ng  Ki^^^ 
documents  listed  bdow  aw  not  faqu»ed  lo  be  subwitled  «w»  tag  application.  The  exception  listed  m  item  9.  however,  only  applies  to  cemtied  lenders. 
T>w  file  may  be  examined  by  FmHA  at  anytime  durmg  regular  busmees  hours,  bete)*  or  after  FfnHA  responds  to  *<ls  request  tor  guarantee. 


I)  CvednRefX)rt 

2|   A  copy  o<  the  proposed  toarvitne  ol  cre<M  loan  AgreemenT.  This  loan  agrBemem  must  contain  as  a  nwumum  all  o*  the  required  items  m  7  CFR  Pwt 
196a  Sutipwt  a  1900.1 13. 

3)  A  copy  otttw  appranal  report  lor  any  chattel  and^  real  aetata  secunty. 

4)  Verification  o(  all  debts  greater  than  $1000.  Lender  may  submM:  a)  Form  440-32.  *Statement«t  Debts  and  CotiateraT,  b)  Lender^  own  torni.  or  c)  «iy 
other  documertt  verification. 

SI   VenfKatnnolnon-faanincome  Lender  n«y  submit:  a)  Fonn  191 0-5  *Verificatx>nol  Ernploymenr,  b)  Lander's  own  ionn.  c)W-2.  d)Ewnings 

9   A  copy  ot  any  lease,  contract,  or  agreement  entered  mto  by  the  loan  applwant  which  may  be  pertnent  to  the  oonsideratxtn  ol  Itie  applicatloa 

7)  A  copy  o<  the  devreiopment  ptan.  i1  applicable,  which  includes  any  drawings  and  specifications  H  the  guaranteed  loan  a  t>eing  requested  tor  constriction, 
major  repairs,  or  mafor  land  dev«io()ment 

8)  Production  and  Finanoat  history  records  tor  the  last  five  (S)  years  This  is  to  include: 

a)  Actual  prtxluciion/yieids 

b)  Actual  income  and  expenses  data  (farm  and  non-tarm) 

c)  Financial  Statements  afc'a  Balance  Sheets 

9)  Fomi  AD  1026  from  ASCS. 
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r' 


PART  !• 


REQUOEMENTS  FOR  CASH  FLOW  PROJECTIONS 


The  Loan  Appicanrs  cash  Ito*  projections  and/or  typical  p«an  <A  operation  have  twen  prepared  in  accordance  with  7  CFR  Part  1980, 
Subpart  B.  1960.113,  and  are  attached  to  this  docunwnt  Either  Forni  FmHA  431-2  -Farm  &  Home  Plan*  or  cash  ftow  fonns  ordinarity  used 
t>y  the  lender,  which  contain  the  same  infonnation  as  the  Farm  &  Home  Plan,  are  acceptable. 


PART  11 


FINANCIAL  SUMMARY  ^„  _. 

Compiete  the  financial  summary  tabtes  (A.  B.  and  C)  based  on  the  UianAppiicam-s  cash  ftow  projections. 


TABLE  A  -  -BALANCE  AVAILABLE  FOR  DEBT  REPAYMENT  TABLE" 


A)  ryPlCAL  YEAR  GROSS  FARM  OPERATING  INCOME  (axdud*  cash  <anyo»«) 


B)  TYPICAL  YEAR  TOTAL  OPERATING  EXPENSES  (indu«»»«»iiN**w<»  iram  •ndtiM  lor  living 

.  wd  nMNM  on  oparMfig  data!.  Wm  <«bW  and  capttal  «as«s:  axckida  inconw  and 


ioetti  «aeun«y  laxaa.  canyovar  datt  and  dalin<jja««  **'•■•) 


C)  NET  FARM  OPERATING  INCOME  (A  -  B) : 

D)  NONFARM  INCOME *- 

E)  DEPRECIATION/AMORTIZATKW 

F)  ANNUAL  TERM  DEBT  INTEREST 

Q)  ANNUAL  CAPITAL  LEASE  INTEREST 

H)  INCOME  AND  SOCIAL  SECURITY  TAXES 

I)    LIVING  EXPENSES 

J)  BALANCE  AVAILABLE  FOR  TERM  DEBT  REPAYMENT  ( C  ♦  D-»E»F»G-H- 1). 


TABLE  B  -  -ANNUAL  SCHEDULED  TERM  DEBT  AND  CAPITAL  LEASE  PAYMENTS" 


TO  WHOM  OWED 


TOTAL  (S) 


AMOUNT  DUE  WmWUT 
INTEREST  ASSISTANCE 
(PRINCIPAL  a  WTEREST) 


(K) 


AMOUNT  DUE  WITH 
MTEREST  ASSISTANCE 
(PRINCIPAL  a  INTEREST) 


DATE  DUE 


(L)  TERM  DEBT  AND  CAPITAL  LEASE  COVERAGE  RATK)  (UNE  ITEM  J  UVIOED  BV  BLOCK  K) . 
MINIMUM  1  1  AS  PER  7  CFR  Part  1980.  Subpart  8, 1960106  (b) 
If  LESS  THAW  11  CONSIDER  TMF  IMTgREST  ASSISTANCE  PROGRAM 


f  Vol.  58.  No.  241  f  Friday.  December  17,  1993  /  Rules  and  Regulatioos      6S883 


TABLE  C  -  CAfffTAL  RSTLACEMBNT  ANO  TERM  BKn*  REPAYMENT  MARGIN 


M)  CASH  CARRYOVER  FROM  PREVIOUS  YEAR 

^>  ^?a"tr^.\ISli°l&Vn5°c^^  

O)  gftSJrt'k"'^  N)^^*^^^  ^^^  ^^^  ^^^^  REPAYMENT  MARGIN  (Add  J  and  M.  and 

P)  PORTION  OF  CAPITAL  ASSETS  NOT  FINANCED ^ZZZI 

(Must  be  less  than  or  equal  to  capital  replacement  and  term  debt  rapaymem  margin.  NnewlwioednpiM  Meet  purtitaset  »•  planned  «« 

cwpmrnu*  be  Qreater  than  zero.  The  interest  assistance  program  wi«  be  constdered  « ihe  m«r^  te  lets  •«  the  capit* 

and/or  less  than  zero.)  —•*.<»« 


PART  12.  ENVIRONMENTAL  INFORMATION.  (CLP  LENDERS  ONLY) 


TV  underngaed  lender  cenifiet  dial  proper  investifations  have  beea  conducted  lo  uipfon  dM  foUowii^  rw  Iiimimii 

1.  IToo<M*i«Doeid»epropenyc«uaiiie«tung$tr»cfafe$(i.efafmd««ningia«JAK 

clitMelmg.oro<heraiieraiioiit)  located  wiihin  the  inn n^^i.i.  "•'-*'— -"-r  "'ll  nniiiilaia -irr  r^  --"-&ni  intii  i  iiiiaaiiiMMiin' 

Dyes  D  NO 

2.  State  Water  Quality  Standards.  Did  the  invetiigalion  indicate  the  operation  doe*  not  coofonn  to  Stale  Waier  Qaality  standaids* 

Dyes  O  no 

3.  Hiworical/Aichaeological  Silet.  Doei  die  propeity  contain  stmcturei  over  50  years  old.  wnicttrei  wHt  tianificam  archilectiiral  featurct.  or  does  the  properrv  have 
any  hiwaiiMi  Ilia iiir liil |  ml  i  ii  rlglli  «ardKliiatiwiaia«ti«iBrefHaiahcf1acei? 

dyh  a«*o 


4.   Wetia 


IMfhly 


a.  WiW  die  propoKd  plan  of  operation  contrifcute  lo  tlie  erosion  ef  highly  erodibte  land  or  the  convenww  of  »etlMids? 

Dyes  a  NO 


KM~  AKT^  .■.«■-. ■iM_.._-j^-.-. -.ij.1^1^ 'y'-'T-TiT¥iTidi  trifiiiilBduHCLC laiC 

Qybs  Qno 


•f  Ac  Faed  SecwNy  Aa? 


c.  Will  loan  hinds  he  aied  to  dram,  dredge.  rUL  or  otherwise  manipylaie  a  wetlawP  Aha  wHI  loan  ftmds  be  naed  fcw  an  activity  which  inui^ 
cifcalaiian.  or  aeach  tff  waier? 

Dyes  Quo 

5.   Hazantom  SatMaKet.  For  diit  propoaal.  has  a**K  diligenee"  invealigaliun  widi  lespecf  lo  andergraond  storage  tanks  and  comanrinaiioo  Tarn  hazardous 
i«h«iance«  indicated  aey  coataminaiion? 

Dyes  Qno 

If 'ye*' please  describe  on  an  anachmeiM  or  coMact  die  Cbuaiy  Office. 


PART  13 


CEKTVIEO  ANO  NOOkCEXTIFIEO  LENOEKS 
The  tmdersigned  Lender  cefliOes  the  following  and  requesu  issoance  of  a  gwaranlee  in  die  subject  case. 

>  "ill  te  paapartir  aeeeaud  aad  aK  nqaind  secaMy  aba 


I)  T»ieloaa»iMbepfn<|claaidi*lBilnKari 

or  other  dt»tlopineni  will  be  completed  in  accordance 


ai-Tke 


aepairs. 


2»  The  tui»aawhMa«aitWiMc<iite«oswwitypi<ip«nytwwowo«d<  and  WiW  ebinin  inch  titte  to  any  additional  proper^ 


only  to 


ihe  loan  «o  be  gnafameed  and  any  odier  exceptions  set  forth  bdow: 


M  Secuniy  propeny  now  owned  and  aay  acqaticd  is  constdered  ttieqinie  securuy  Car  the  loinio  be  guaranteed.  U  inadequate,  state  why  you  believe  the  borroMvr  s 
operaimg  irtMs  wiH  icrnM  the  boinywer  to  pay  Hw  gMranteed  lean  or  lines  of  ctcdai  ia  (iin  wiihia  die  period  specified.  TV  a^^ 

filed  or  iccorded  pnor  to,  or  simuliaieously  wtth.  the  issuance  of  the  guarantee,  except  thai  if  security  property  is  yei  to  be  icquaed  is  a  junsdictkio  la  which  an 
after  acquired  property  clause  is  not  valid,  a  secunty  instrument  covering  such  propeny  wiU  be  obtained  as  toon  as  appropnate  and  legally  permissibJe. 

4)  Lx>an  funds  will  be  used  for  FmHA-appmved  purposes. 

3)  Proper  hazard  and  any  other  required  insurance  will  be  obtained  or  is  now  in  effect,  as  applicable. 

6)  The  lender  will  provide  a  conM>ie«edFonn  FmHA  I98(M9. 'Guaranteed  Loan  OesingRepoa"  and  a  check  for  IV  atnouM  of  the  gnaraniec  fee  prior  to  issuaiKe 
of  tV  guarantee,  if  applicable. 

7(  RESTRICTIONS  AND  DISCLOSt/RE  OF  LOBBYING  ACnvmES 

If  any  funds  have  been  or  will  be  paid  lo  any  perwn  ror  innuencing  or  aaemptirig  to  Innoence  an  ofTicer  or  employee  of  any  agency,  a  Member  of  Congress,  an 
ofTicer  or  employee  of  Congress,  or  an  employee  of  a  Member  of  Congress  in  connection  with  ihis  cotnnutmem  pro*  Kiing  for  the  Uwted  Suies  loguaraoiee  a  loan. 
tV  undersigned  shall  complete  and  submit  Standard  Form  -  LLL.  "Disclosure  of  Lobbying  Activities."  in  accordance  with  its  instnictionv 
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Tie  Kfim  "covef«d  transKtion."  'dctamd.'  "wjpended."  'ineligible",  "lowef  tier  covered  iramaciioa.  ptnicipani'.  "peraon."  "pnmary  covered  ifinsaciion." 
'pnncipal.'  md  'vohmuhty  eicluded.'  as  «scd  la  (his  cUuse.  had  die  meaiun|s  set  oui  in  the  Deriniiioas  md Coverage  icctions  of  niks  implemeniing  Execuiive 
Older  12349.  Ya«  mty  comaci  the  penon  M  whKh  ihU  propoul  i>  tubmHicd  for  assiuance  in  obuining  a  copy  of  those  regulaiioin. 

The  pRMpcctivc  pnmary  panicipani  agran  by  wbnitiiing  thi^  form  thai,  should  the  proposed  covered  iruisacuon  be  entered  into,  it  shall  not  knowingly  enter 
mlo  any  lower  tier  covered  transaction  with  a  penon  who  it  debaircd.  stupended.  declared  ineligible,  or  voluntarily  eicluded  from  panici|M<>on  in  this  covered 
irwsaction.  unleu  authonted  by  the  department  oi  agency  entering  into  this  transaction. 

The  proipeciive  primary  pJmcipani  further  agrees  by  submitting  this  form  thai  it  will  mchKle  (hcclause  tilled  'Cenificaiion  Regarding  Dcbarmeiu.  Suspension. 
Ineligibilriy  and  Vohiniary  Enclusion  -  Lower  Tier  Covered  Trantaciiom.  provided  by  the  depanmem  or  agency  entering  into  this  coveted  transaction,  without 
fflodiricaiion.  in  all  lower  tier  covered  tnasactions  and  in  all  soliciutions  for  lower  tier  covered  transactions. 

A  participant  in  a  covered  transaction  may  rely  upon  a  certification  of  a  prospective  panicipani  in  a  lower  tier  covered  transaction  that  it  is  not  debarred, 
suspended,  ineligible,  or  volumanly  euhided  from  the  covered  transaction,  unless  it  knows  that  the  cemrtcation  it  erroneous.  A  panicipani  may  decide  the 
method  and  rre<)uency  by  which  it  deteimines  the  ehgibility  of  its  pnncipalt.  Each  participant  may.  but  is  not  required  to.  chect  the  h4on-procuremem  List. 

Nothing  contained  in  the  foiegoing  shall  be  cominied  to  require  esublishment  of  a  system  of  records  in  order  to  render  in  good  faith  the  certiricanon  required 
by  ihH  clause.  The  knowledge  and  information  o^  a  panicipani  is  not  required  to  Mcced  thai  which  is  nonnally  posseued  by  a  prudent  person  in  the  ordinary 
course  of  business  dealmgt. 


SubnussKM  of  this  siaiemcnt  is  a  prerequiHie  lor  making  or  entenng  into  this  iransaciion  imposed  by  section  I M2.  title  3 1 .  U.S.  Code.  Any  person  who  I'otls  to 
nie  the  rcquiftd  sialeniem  shall  be  subject  to  a  civil  penalty  of  not  lest  than  $10,000  and  not  more  than  $100,000  for  each  such  failure. 

HI  Before  a  guarwtce  is  issued  by  FmHA.  The  lender  will  cenify  to  conditions  in  Form  l9Ka  22.  'Lender  Ccmrication.' 
«»»  The  rcquucmems  of  following  sections  of  7  CFR  Pan  1980.  Subpan  A  have  or  will  be  met  as  applicable. 

AI7CTR.  '     . 40 CoyiaiuKauLBfliuomciiu 

B)7CFI»   1980  41  E^iml  ftBBlin"«"y  «"d  nundiscnminaiion  reouiremenis 

C)  7  CfR.  1980  42  Flnnd  PC  »Mdsl./<»  lM'»"l  »rea  nrecaulions 

D)  7  CFR.  1980.4}  rwan  Aw  An  «.wl  Water  PoUmioa  Control  Act  feauircmenis 

E)  7  CFR.  1980.44  NMuni  H«imc  PiMervMion  Act  of  1966 
Kxtrtm    lOmnA^^^^gjf^^ifj^  y^  .».<  Lnr.l  irnu.ffmenii 

The  loan  applicani  andAir  lender  must  be  in  compliance  with  this  section  effective  with  the  dale  of  issuance  of  the  Loan  Note  Guarantee  or  Contract  of  Guarantee. 

10)  The  undersigned:  (a)  considers  the  proposed  loan  or  line  of  credit  to  be  sound  and  within  the  borrowers  repayment  ability,  (b)  believes  that  all  applicable 
requirements  in  7  CFR  Pan  1980.  Subparts  A  and  B  have  becnor  will  be  met  and  (cl  will  not  make  the  loanor  advances  under  the  line  of  credit  without  an  FmHA 
guarantee. 

Ill    la  connection  with  ImereslAuislaaccRcquciit  the  Lender  cenifie*  thai: 

A)  The  amount  of  interest  resulting  from  the  percentage  of  iniemi  which  FmHA  agrees  to  pay  will  be  peimanently  canceled  as  it  becomes  due  and  that  no 
attempt  will  be  made  to  collect  thai  ponton  of  the  debt  from  the  borrower. 

Bl  The  lender's  reduction  in  interest  charged  to  the  borrower  will  result  in  a  reduced  payment  schedule  for  the  borrower  and  a  projected  positive  cash  (low 
(at  defined  in  paragraph  III  0  of  this  Exhibtt  D  to  7  CFR  Pan  1980.  Subpan  B)  throughoui  the  ttrmft  the  Interest  Assistance  Agreement. 

12)  In  connection  with  SUBSEQUE>frmANREOIIF-rrS  IN  THE  SAME  OPERATING  CYCLE  whenabom»werhaiawcewlvclo«ediuaranteed  loan  and  needs 
additional  funds,  the  Lender  ccnifici  dial  the  reviiod  cash  flow  projection  hat  a  poaitive  cash  fhm.  the  loaa/hne  of  credit  will  be  adequately  secured,  and  the 
loan  applicaiM  is  m  compliance  with  the  loan  agreements  and  all  applicable  cenificaiions  made  when  the  onginal  guaranteed  loan  was  made,  are  still  valid. 

13)  If  loan  fuiids  are  to  be  used  al  or  afkr  the  tiiBC  of  loan  ckMing  for  coiislriiction.subttaiMial  repairs,  or  major  land  development,  cettificationts)  on  Form  FmHA 
449- 1 1 .  'Cenificaiion  of  Acquisition  or  CoiMniction.'  will  be  furnished  to  FinHA  at  soon  at  possible  on  any  such  construction,  ivpair  or  land  developtnem. 

141    CERTmCATlON  KEGARDING  DEBARMENT.  SUSPENSION.  ANOOTTIER  RESPONSIBILITY  MATTERS  -  PRIMARY  COVERED  TRANSACTIONS 

"^  '  This  cenificaiion  it  lequiicd  by  the  icgalations  implementing  Executive  Order  I2S49.  Debarmem  and  Suspension.  7  CFR  (3017.310.  Panicipants' 
responsibilitiet.  The  regulations  were  puMished  at  Pan  IV  of  the  January  30.  1989.  Federal  Regisier  (pagct  4722-4733).  Copies  of  the  regulations  may  be 
obtained  by  contacting  the  Department  of  AgrKultural  agency  offering  die  proposed  covered  iranviciion. 

The  inabiliiy  of  a  person  to  provide  die  cenificaiion  required  bekw  will  not  necessanly  result  in  denial  of  panicipaiion  in  this  covered  transaction.  The 
prtMpective  panicipani  shall  submit  an  captaoaiion  of  why  it  cannoi  provide  die  cenification  set  out  on  this  form.  The  cenificaiion  or  explanaiioo  will  be 
considered  in  connection  with  the  dcpannwnl  or  agency's  determination  whether  to  enter  into  this  transaction.  However,  failure  of  the  prospective  primary 
panicipant  to  furnish  a  cenificaiion  or  M  eaptanauon  shall  disqualify  such  person  from  panictpation  in  this  transaction. 

The  cenification  in  diis  clause  is  a  material  rcpresenuiion  of  fact  upon  which  reliance  was  placed  when  the  depanmem  of  agency  determined  to  enter  into  this 
irantacuoa.  If  it  it  later  determined  that  the  prospective  pnnury  panicipaM  knowingly  rendered  an  erroneous  cenificaiion.  in  addition  toother  remedies  available 
to  the  Federal  Coveintnem.  the  depanneni  or  agency  may  terminate  this  transaction  for  cause  or  defauh. 
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f,^!^"^"*~  »^'l°"'*^  "«^  paragraph  5  trf  this  Section .  14..  ,f  ,  puXKip^  in  a  covers!  irans«:tKM,  knowingly  etiicrs  into  a  lower  tier  co*«cd 
l^^J^STT  Til^.l!!!!??-"'  "  ^"^P^  '»'**^-  *"*l"g'N«-  Of  volumanly  excluded  from  partKipatton  in  this  transaction,  in  addiiKM  to  other  rcmedie. 
avaiuMe  lo  the  Federal  Oovemmeni.  the  depanmem  or  agency  nuy  terminate  this  iransaciion  for  cause  or  default. 

Al  Tlkt  rf»H»«tl^  primary  MrtW^wM  certinw  to  the  fc«»l  of  to  kiKmled«.  .«J  beUer.  tl«  It  ..d  iu  priiKip^ 

I"  "Tf^flfT*^*  i*^"^  smsptndtd.  prapMH  for  detonneni.  tfccl»rt4  iaeUsible.  or  voliintaHlv  tttim4t4  tnm  covettf 
iraannnai  By  Mjr  rtttrm  departMcW  or  a^tmcj; 


•ncatc  to  CMMCttoawM  •Matotoc  attcayitag  to oktaim.  or  pcrlDrtotof  a  ^M.c  (Federal.  Suie.  or  Local)  iraatacttoa  or 

toil«7,  fcribW7.  faWneatloa  or  deslnKttoa  of  records.  Biakiat  fiite  statotoeat.  or  re«isitif  rtolea  pcopmy. 

(Clare  aot  iKweatly  ladicaled  for  or  o«herwito  criariaally  or  dvlMy  darted  fcy  •  fO»«^ 

wttk  coiMisitoa  of  aay  of  the  ofTeatcs  CMMMraicd  ia  paratraplK  A Hk)  of  tkit  certiflcaiioa:  and 

(d>  have  aot  wMMa  a  three-year  period  preccdio|  tMs  applicatioa/propoeal  had  eite  or  loorc  ptiMic  traanctioas  (Federal. 
Stale  or  Local)  teraUaalcd  for  came  or  dcfaaM. 

■'SJTaSdi^i^^Siisr^ 

I  5»    Appraisals.  "I  cenify  thai  this  insiliution  will  be  m  compliance  with  the  real  isuie  appraisal  itquifemena  found  to  .  ,..  is  §1980.1 13 


I  'ART  14.  LENDERS  SIGNATLRE 


this  Apptication  is  being  Tiled  as: 

DCERTinED  LENDER       Q  NON-CERTIRED  LENDER       D  APPROVED  LENDER 
lfh«  application  is  governed  by  Che  Lender  Agreement  dated  _^ 


<aine  of  Lender. 


l^nderfRS.LD.TaxNo.: 
nder  Address 


'f 


Telephone  Number. 
Contact  Person 


(NamefTitlet 


ttAS&UM* 


(Signature  ofLendert 


Dale: 


By: 


Title: 


MUJNO  OOM  9(1»4r-0 
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Subpart  B— Fannar  Program  Loana 

5.  SactioB  1980.106  is  amapdad  in 
paragraph  (b)  by  revising  the  definitiaa 
of  "Poaitive  cai^  flow"  to  read  as 
follows: 

IfMCIOt    AbfaravlationaanddaflnMona. 

•        •        •        •        • 

0»)  '  •  ' 

/^Mitfrg  cash  fhw.  The  ebtBty  of  a 
borrower's  operalion  to  pay  all  projected 
ferm  operating,  inkaraat.  aod  family 
living  expenses,  including  taxes  and 
delinquent  tax  payments,  from 
combined  fann  and  nonfarm  income  for 
a  typical  year,  by  a  ratio  of  1.1  times  all 
annual  scheduled  term  debt  and  capital 
lease  payments.  This  ratio  is  called  the 
Term  Debt  and  Capital  Lease  G)verage 
Ratio.  In  addition,  the  operation  must  be 
able  to  pay  carryover  debt  and 
unAnanced  capital  asset  purchases.  This 
is  determined  by  the  Capital 
Replacement  and  Term  Debt  Repayment 
Margin,  which  must  be  equal  to  or 
greater  than  the  planned  capital  asset 
purchases  not  financed.  If  no 
unfinanced  capital  asset  purchases  are 
planned,  the  margin  must  be  equal  to  or 
gi;aeter  than  zero.  Production  records 
ind  prices  used  in  the  preparation  of  a 
positive  cash  flow  will  be  in  accordance 
with  8 1980.113  of  this  subpart.  The 
Term  Debt  and  Capital  Lease  Coverage 
Ratio  and  the  Capital  Replacement  and 
Term  Debt  Repayment  Margin  are 
calculated  in  the  following  manner: 

(1)  Add  projected  net  farm  operating 
income,  projected  annual  nonfarm 
income,  projected  capital  depreciation/ 
amortization  expenses,  scheduled 


annual  interest  on  term  debt,  and 
eefaaduWd  annual  intarasl  ob  capita) 

laesea. 

(i)  Net  farm  operating  income  Is  the 
groea  iocnma  generated  by  a  bmung 
operation  annually,  minus  all  yearly 
oparabng  eKp—w  (iBchiding 
withdrawals  from entitiea  forliving 
expenses),  operating  loan  interest. 
inlarast  on  term  debt  and  coital  leeea 
paynants,  and  dapreciation/ 
amortizatkHi  expenses.  Exchide  Income 
and  Sodal  Security  Taxes,  Carryover 
Debt  and  Dalin^uent  Inlarast 

Ui)  Dapiecia>M)n/aPK>rtization 
expenses  are  an  annual  allocation  of  the 
coat  or  other  basic  vahie  of  tangible 
capital  assets,  less  salvage  value,  over 
the  eatimated  hfe  of  the  unit  (which 
may  be  a  group  of  assets),  in  a 
systematic  and  rational  manner. 

fiii)  Capital  leases  are  agreements 
under  which  the  lessee  effectively 
acquires  ownership  of  the  asset  being 
leased.  A  tease  is  a  capital  lease  if  it 
meets  any  one  of  the  following  criteria: 

(A)  The  lease  transfers  ownership  of 
the  Ofoperty  to  the  lessee  at  the  end  of 
the  lease  term. 

(B)  The  lessee  has  the  riglM  to 

fmrchase  the  property  for  significantly 
ess  than  its  market  value  at  the  end  of 
the  lease. 

(C)  The  term  of  the  lease  is  at  least  75 
percent  of  the  estimated  economic  life 
of  the  leased  property- 
CD)  The  present  value  of  the  minimum 

lease  payments  equals  or  exceeds  90 

t>ercent  of  the  fair  market  value  of  the 
eased  property. 

(2)  Subtract  nom  this  sum  projected 
annual  Income  and  Sodal  Security  tax 


payments,  including  any  delinquent 
taxae,  and  kmiYf  bving  expenses.  The 
diffsrenca  is  the  Balance  Available  for 
Term  Debt  Repayment 

(i)  Fumtily  bving  expenses  are  any 
withdrawals  from  income  to  provide  for 
needs  of  family  members. 

(ii)  Family  members  are  considered  to 
be  ^M  immediate  members  of  the  family 
residing  in  the  same  household  with  the 
individual  borrower,  or,  in  the  case  of 
a  ooopetative,  corporation,  partnership, 
or  joint  operation,  with  the  operator(s). 

(3)  Divide  the  Balance  Available  for 
Term  Debt  Repayment  by  the  sum  of  the 
annua)  scheduled  principal  and  interest 
payments  on  term  debt,  plus  the  annual 
scheduled  principal  and  interest 
payments  on  capital  leases,  excluding 
delinquent  installments.  The  quotient  is 
the  Term  Debt  and  Capital  Lease 
Coverage  Ratio. 

(4)  Add  the  Balance  Available  for 
Term  Debt  Repayment  to  any  cash 
carryover  from  the  preceding  year. 

(5)  Subtract  from  this  sum  the  amount 
of  the  Total  Annual  Scheduled  Term 
Debt  and  Capital  Lease  Payments,  and 
any  debt  carried  over  from  the  previous 
year.  The  difference  is  the  Capital 
Replacement  and  Term  Debt  Repayment 
Margin,  which  must  be  equal  to  or 
greater  than  any  planned  capital  asset 
puichasae  not  financed. 

(6)  Example: 

(i)  hems  A  through  P  of  this  example 
correspond  to  the  figures  found  on  Form 
FmHA  1980-25. 

(ii)  Term  Debt  and  Capital  Lease 
Coverage  Ratio: 


(A)  Typical  Year  Gross  Farm  Operating  Income  [Exclude  Cash  Carryover)  ^ 

(B)  Typical  Year  Total  Operating  Expenses  (Include  Withdrawals  from  Entitiea  for  Living  Expenses.  De- 
preciation, and  Interest  on  Operating  Debt,  Term  Debt,  and  Capital  Lease  Payments.  Exclude  Income 
and  Social  Security  Taxes.  Carryover  Debt  and  Delinquent  Interest)  ^ 

(C)  Net  Farm  Operating  Income  (A-B) 

(D)  Nonfarm  Income ~-...»_.._ 

(E)  Depreciation/ Amortization  expenses  .- « » > „^ ^. 

(F)  Annual  Tann  Debt  Interest 

(G)  Amuial  Capital  Laaw  lotwest 


»162,000 


125,000 


$37,000 


(H)  Income  and  Social  Security  Taxes ^ ^. 

(I)  Living  Expenses  

(J)  Balance  Available  for  Term  Debt  Repayment  (C+D+E+F+G  -  H  - 1)  ! 

(K)  Annual  Scheduled  Term  Debt  and  Capital  Lease  PaymenU  (Principal  and  Interest,  exclude  Delinquent 
Installments) „ 

(L)  Term  Debt  and  Capital  Laasa  Coveiaga  Ratio  (Line  Item  )  divided  by  Block  K;  must  be  at  least  \A0)  ..... 

(M)  Cash  Carryover  from  Previous  Year  

(N)  Carryover  Debt  from  Previous  Year  (Include  Principal  and  Interest  on  Carryover  Operating  Debt.  Tenn 
Debt,  and  Capital  Lease  Debt)  ^ 

(O)  Capital  Replacement  and  Temi  Debt  Repayment  Margin  (Add  )  and  M.  and  subtract  K  and  N)  ...." 

(P)  Portion  of  Planned  CapiUl  Asset  Purchases  Not  Fiaancad  (Nfest  be  less  than  or  equal  to  Capital  Re- 
placement and  Term  Debt  Repayment  Margin  (O)) 


0 

6.000 

10,000 

0 

2.000 

23.000 


1,000 
2.000 


28.000 

17,000 
1.65  times 


10.000 
5.000 


6.  Exliibit  D  to  Subpart  B  is  amended 
by  revising  the  last  word  in  the  first 
sentence  of  Paragraph  I.  from  "chapter" 
to  read  "subpart";  by  revising  the 


heading  of  paragraph  m.  C.  to  read 
"Interest  Assistance  Agreement  (Fanner 
Programs)  (Form  FmHA  1980-^4)";  and 
by  revising  paragraph  in.  D.  to  read  as 
follows: 


Exhibit  D — ^Interest  Assistance  Program 

•        •        •        •        • 

m.  •  •  • 

D.  Awjtjve  cash  flow.  The  ability  of  a 
borrower's  operation  to  pay  all  projected 
form  operating,  interest,  and  family  living 
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expenses,  including  taxes  and  delinquent  tax 
payments,  from  combined  farm  and  nonfarm 
income  for  a  typical  year,  by  a  ratio  of  1.1 
times  all  annual  scheduled  term  debt  and 
capital  lease  payments.  This  ratio  is  called 
the  Term  Debt  and  Capital  Lease  Coverage 
Ratio.  In  addition,  the  operation  must  be  able 
to  pay  carryover  debt  and  unfinanced  capital 
asset  purchases.  This  is  determined  by  the 
Capital  Replacement  and  Term  Debt 
Repayment  Margin,  which  must  be  equal  to 
or  greater  than  the  planned  capital  asset 
purchases  not  financed.  If  no  unfinanced 
capital  asset  purchases  are  planned,  the 
margin  must  oe  equal  to  or  greater  than  zero. 
Production  records  and  prices  used  in  the 
preparation  of  a  positive  cash  flow  will  be  in 
accordance  with  §  1980.113  of  this  subpart. 
The  Term  Debt  and  Capital  Lease  Coverage 
Ratio  and  the  Capital  Replacement  and  Term 
Debt  Repayment  Margin  are  calculated  in  the 
following  manner: 

1.  Add  projected  net  farm  operating 
income,  projecteu  annual  nonfarm  income, 
projected  capital  depreciation/amortization 
expenses,  scheduled  annual  interest  on  term 
debt,  and  scheduled  annual  interest  on 
capital  leases. 

a.  Net  farm  operating  Income  is  the  gross 
income  generated  by  a  farming  operation 
annually,  minus  all  yearly  operating 
expensee  (including  withdrawals  from 


entities  for  living  expenses),  operating  loan 
interest,  interest  on  term  debt  and  capital 
lease  payments,  and  depreciation/ 
amortization  expenses.  Exclude  Income  and 
Social  Security  Taxes,  Carryover  Debt  and 
Delinquent  Interest. 

b.  Depreciation/amortization  expenses  are 
an  annual  allocation  of  the  cost  or  other  basic 
value  of  tangible  capital  assets,  less  salvage 
value,  over  the  estimated  life  of  the  unit 
(which  may  be  a  group  of  assets),  in  a 
systematic  and  rational  maimer. 

c.  Capital  leases  are  agreements  under 
which  the  lessee  effectively  acquires 
ownership  of  the  asset  being  leased.  A  lease 
is  a  capital  lease  if  it  meets  any  one  of  the 
following  criteria: 

(I)  The  lease  transfers  ownership  of  the 
property  to  the  lessee  at  the  end  of  the  lease 
term. 

[2]  The  lessee  has  the  right  to  purchase  the 
property  for  significantly  less  than  its  market 
value  at  the  end  of  the  lease. 

[3)  The  term  of  the  lease  is  at  least  75 
percent  of  the  estimated  economic  life  of  the 
leased  property. 

(4)  The  present  value  of  the  minimum  lease 
payments  equals  or  exceeds  90  percent  of  the 
fair  market  value  of  the  leased  property. 

2.  Subtract  from  this  sum  projected  annual 
Lacome  and  Social  Security  tax  payments, 
including  any  delinquent  taxes,  and  family 


living  expenses.  The  difference  is  the  Balance 
Available  for  Term  Debt  Repayment 

a.  Family  living  expenses  are  any 
withdrawals  from  income  to  provide  for 
needs  of  family  meml>ers. 

b.  Family  members  are  considered  to  be  the 
immediate  members  of  the  family  residing  in 
the  same  household  with  the  individual 
borrower,  or,  in  the  case  of  a  cooperative, 
corporation,  partnership,  or  joint  operation, 
with  the  operator(s). 

3.  Divide  the  Balance  Available  for  Term 
Debt  Repayment  by  the  sum  of  the  annual 
scheduled  principal  and  interest  payments 
on  term  debt,  plus  the  annual  scheduled 
principal  and  interest  payments  on  capital 
leases,  excluding  delinquent  installments. 
The  quoUent  is  the  Term  Debt  and  Capital 
Lease  Coverage  Ratio. 

4.  Add  the  Balance  Available  for  Term 
Debt  Repa>Tnent  to  any  cash  carryover  from 
the  preceding  year. 

5.  Subtract  from  this  sum  the  amount  of  the 
Total  Annual  Scheduled  Term  Debt  and 
Capital  Lease  Payments,  and  any  debt  carried 
over  from  the  previous  year.  The  difference 

is  the  Capital  Replacement  and  Term  Debt 
Repayment  Margin,  which  must  be  equal  to 
or  greater  than  any  planned  capital  asset 
purchases  not  financed. 

6.  Example: 


_     .    ,  „      ^  Term  Debt  and  Capital  Lease  Coverage  Ratio 

a.  Typical  Year  Gross  Farm  Operating  Income  (Exclude  Cash  Carryover) 

b.  Typical  Year  Total  Operating  Expenses  (Include  WithdrawaU  from  Entities  for  Li'^ng  Ej^nws'Depre- 
cia^ion,  and  Intwest  on  Operating  Debt,  Term  Debt,  and  Capita!  Lease  Payments.  ExcludT  Income  and 
Social  Security  Taxes.  Carryover  Debt  and  Delinquent  Interest)  

c  Net  Farm  Operating  Income  (a-b)  ' "* 

d.  Nonfarm  Income __  ^^ ' 

e.  Depreciation/ Amortization  expenses "" 

t  Annual  TermJDebt  Interest "!!!"!'!".""."!!!!! 

g  Annual  Capital  Lease  Interest '..I!"""".""""!.".".."."!!!!.!."" 

h.  Income  and  Social  Security  Taxes .' il!!"!!"!!'".!.""!!!!!!. .~ 

I  Living  Expenses  """."".".."!!.™".."  ."!!.". 

j.  Balance  Available  for  Term  Debt  Repayment  (c+d-fe+f-^g-h-i)"!"!!!!!!!!!!! " 

'^iJrtaiiieS'^"'***  ^*™  ^^^  *°'^  ^^'^*  ^*®  Payments  (Pri'nci'^"Md"ldtei^'t."exciud^^^ 

1.  Tenn  Debt  and  Capital  Lease  Coverage  RaUo  (Line  item  j  divided  by  Block  t^  

m.  c:ash  Carryover  bom  Previous  Year 

n.  Carryover  Debt  from  Previous  Year  (Include  iMiicipai'aid  Inter^t  on'oiii^over  Op^ 

Debt,  and  Capital  Lease  Debt) r         o 

o.  Capital  Replacement  and  Term  Debt  Repa'yiient  M'ai^"(Add  j  Md '^' m^^  

p.  Portion  of  Planned  Capital  Asset  Purchases  Not  Financed  (Must  be  less  than  or  equal  to  Capital  R^ 

placement  and  Term  Debt  Repayment  Margin  (o)) . 


S162.000 


125.000 


0 

6.000 

10.000 

0 

2.000 

23.000 


$37,000 


1.000 
2.000 


28.000 

17,000 
1.65  times 


10.000 
5.000 


7.  Exhibit  D.  Attachment  2  of  Subpart  B  is 
revised  to  read  as  follows: 

Attachment  2 — Interest  Assistance 
Worksheet/Needs  Test 

ESisctive  Dates  of  Review 
Period to . 

Applicant/Borrower 
Name 


Socfal  Sactirity/Tax  Payer  ID 
Number 

The  Needs  Test  below  will  be  used  to 
calculate  the  needed  level  of  interest 
assistance  subsidy.  The  level  of  Interest 
Assistance  will  be  either  zero  or  four  percent 
Requests  for  new  or  continuing  Interest 


Assistance  must  meet  all  requirements  of  this 
exhibit  and  subpart. 

Determine  if  borrower  needs  Interest 

Assistance: 
When  either  the  TDCLC  Ratio  is  <1.10. 
Or  Margin  after  Cash  Asset  Purchases  is  <0. 
Then  calculate  repayment  with  a  4% 

subsidy. 
After  calcuUting  repayment  with  a  4% 

subsidy: 
IfTDCLCRatioisil.lO, 
And  Margin  after  Cash  Asset  Purchases  is 

iO. 
Then  Interest  Assistance  will  be  granted  at 

4%. 

If  the  above  test  is  not  met  (TDCLC  Ratio 
is  <1.10  or  Margin  after  Cash  Asset  Purchases 
is  <0).  then  Interest  Assistance  will  not  be 


granted.  For  a  request  on  a  new  loan,  the 
guarantee  will  not  be  issued  or  for  a 
continuation  request,  the  assistance  level  will 
be  zero. 

For  existing  loans,  enter  the  FmHA  loan 
number  (i.e.,  44-51)  and/or  for  requests  in 
conjunction  with  a  request  for  guarantee, 
enter  the  request  number  from  Part  6  of  the 
Form  FmHA  1980-25: 

Level  of  Interest 
Assistance  requested. 
(0  or  4  percent) 


Preparer's  Signature 
Title 


65888     Fadaral  Eegiateff  /  VcJ.  5«,  No.  241  /  Friday.  December  17.  1993  /  Rules  and  Regulations 


Date 

8.  Exhibit  E  to  Sobpat  B  is  ■Bflodsd  in 
paragraph  IV.A.  by  raBoriag  th«  weeds 
"except  tht  mwe  raqnireniBt  as  mitUiMd 
in  §  1980.106(b)  of  this  mfapast  may  b*  itvm 
mn  to  10  pstcsBt"  kam  Ite  last  seBlaacs 
and  by  ravisiag  para9*pb  OLE.  Id  raad  as 
follo%*s: 

ExhiMlB — DnanslrstiaB  Project  for 
Purdias*  ofCsrtaiB  Fvm  CnSt  Syataaa 
Acquirad  Fann  Land 

•  •         •         •        • 

ni.«  •  • 

E.  Positive  Cash  Flow— A  cash  flow 
proiaction,  as  defined  in  Sl980.106(b]  of  this 
subpart,  except  that  the  Term  Dabt  and 
Capital  Lease  Coverage  Ratio  must  b«  at  least 
1.0  times. 

•  •        •        •        • 

Dated:  September  20. 1993. 
Bob  |.  Nash. 

Under  Secntary  for  Small  Community  and 
Rural  Devetopment. 
(FR  Doc.  93-30379  Piled  12-16-93: 8:45  ami 

MUMS  COW  Mta-OT-U 


DEPARTME^^'  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Dociwt  No.  93-MM-S2-AD;  Anwndnwnt 
39-8757;  AD  93-24-08] 

Airworthiness  Directives;  Corporate 
Jets  Umited  Model  DH/HS/BH/BAe  125 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACnON:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Corporate  Jets 
Model  DH/HS/BH/BAe  125  series 
airplanes,  that  requires  a  one-time 
functional  test  of  the  diodes  located  in 
the  engine  fire  extinguisher  systems  to 
verify  proper  operation  of  the  diodes, 
and  replacement  of  any  defective  diode. 
This  amendment  also  requires  that  ail 
test  results,  positive  or  oeg^ve,  be 
reported  to  the  manufacturer.  This 
amendment  is  prompted  by  reports  of 
undetected  failiires  of  certain  diodes  in 
the  engine  fire  extinguisher  systems. 
The  actions  speed  Bed  by  this  AD  are 
intended  to  prevent  foilUre  of  the  engine 
fire  extinguisher  systems. 
DATES:  Effective  on  January  18. 1994. 
The  incorporation  by  lefwence  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  IB. 
1994. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 


from  Corporate  Jets.  Inc.  22070 
Brodarick  Drive.  Sterling.  Virginia 
20166.  This  infbnnation  may  be 
examined  at  the  Federal  Aviation 
Administration  fFAA),  Transport 
Airplane  Directorate.  Rules  Etocket. 
1601  Lind  Avenue.  SW..  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street,  NW  .  suite  700.  Wa^iington,  DC 
FOR  FURTHER  INFORMATION  CONTACT; 
William  Schroeder.  Aerospace  Engineer. 
Standardization  Branch.  ANM-113. 
FAA.  Tran^ort  Airplane  Directorate. 
1601  Lind  Avenue,  SW.,  Reolon. 
Washington  98055-4056;  telephone 
(206)  227-2148;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
ai^licable  to  certain  Corporate  Jets 
Limited  Model  DH/HS/BH/BAe  125 
series  airplanes  was  published  in  tha 
Federal  Register  on  July  2.  1993  (58  FR 
35904).  That  action  proposed  to  require 
a  one-time  functional  test  of  the  diodes 
located  in  the  engine  fire  extinguisher 
systems  to  verify  proper  operation  of  the 
diodes,  and  replacement  of  any 
defective  diode.  That  action  ako 
proposed  to  require  that  all  test  results, 
positive  or  negative,  be  reported  to  the 
manufacturer. 

Interested  persons  have  been  afforded 
an  oppcHlunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  requests  that  a 
method  be  developed  and  implemented 
which  would  alert  flight  crews  of  failure 
of  any  electronic  component,  including 
diodes,  located  in  the  engine  fire        ^ 
extinguisher  system.  The  commenter 
considers  that  a  one-time  functional  test 
of  certain  diodes  located  in  the  engine 
fire  extinguisher  systems,  as  proposed 
in  the  notice,  is  only  an  interim  action 
until  a  final  solution  is  developed  and 
implemented  that  will  prevent  failure  of 
such  electronic  components.  The 
commenter  notes  that  diodes  as  well  as 
other  electronic  components  can  fail 
without  warning  as  a  result  of  a 
spurious  signal.  The  commenter  further 
notes  that  the  diodes  are  not  tested  prior 
to  every  flight;  therefore,  flight  crews 
could  be  flying  airplanes  with  latently 
failed  diodes.  Consequently,  the  engine 
fire  extinguishing  system  may  not  be 
able  to  extinguish  an  Migine  fire. 

The  FAA  does  not  concur  with  the 
comnwmter's  requesL  Latent  failures  in 
non-critical  systems  are  normally 
addressed  by  requiring  repetitive 
inspections  of  the  system  at  intervals 
that  are  based  on  calculations  derived 


from  the  service  history  of  the 
components  invohred;  repetitive 
ins(>ections  of  the  S3rstem  will  maintain 
the  le^el  of  risk  for  undetected  failures 
at  acceptable  levels.  This  is  the  basic 
cmlification  aj^roach  taken  for  engine. 
fire  extinguisher  systems  on  the  Model 
125  series  airplanes.  The  manufacturer's 
recommended  maintenance  program  for 
these  airplanes  has  recently  been 
revised  to  inchide  repetitive  inspections 
of  the  fire  extinguishing  systems, 
including  inspection  of  the  subject 
diodes.  The  FAA  has  determined  that 
the  onetime  inspection  of  the  subject 
diodes  that  is  required  by  this  AD, 
coupled  with  the  repetitive  inspections 
that  are  ciirrently  a  part  of  the 
maintenance  program,  is  adequate  to 
provide  a  level  of  reliability  and  safety 
equivalent  to  that  required  by  the 
Federal  Aviation  Regulations  (F.^). 
This  combination  of  inspections  will 
provide  a  high  probability  that  any 
failed  diode  is  detected  and  replaced 
before  such  faihuv  would  affect  the 
operational  safety  of  the  airplane. 

The  same  commenter  supports  the 
proposed  rule,  but  recommends  that  it 
be  issued  as  an  immediately  adopted 
rule  (without  prior  notice)  to  assure 
timely  action  to  detect  failed  diodes  in 
the  engine  fire  extinguisher  system. 
Since  failures  could  adversely  affect  the 
ability  of  the  fire  extinguishing  system 
to  extinguish  an  engine  fire  during 
flight,  the  commenter  considers  that  the 
safety  implications  of  this  problem  be 
given  more  timely  consideration.  The 
commenter  notes  that  any  fire 
extinguishing  system,  especially  one 
located  in  the  vicinity  of  the  airplane 
engines,  is  one  of  the  most  critical 
emergency  systems  on  the  aircraft.  The 
commenter  states  that  op>erating  an 
airplane  with  a  known  unsafe  condition 
in  the  fire  extinguishing  system 
continues  to  potentialfy  expose 
passengers  and  flight  crews  to  undue 
risk.  The  commenter  further  notes  that 
by  issuing  a  Notice  of  Proposed 
Rulemaking  (NPRM),  allowing  time  for 
public  comraeat.  and  then  issuing  a 
final  rule,  the  FAA  would  allow  flight 
craws  to  operate  the  airplanes  for  a 
longer  period  without  being  inspected 
in  order  to  ensure  that  the  engine  fire 
extinguisher  system  does  not  have 
latently  failed  diodes. 

The  FAA  does  not  concur  with  the 
commenter 's  recommendation. 
Although  the  FAA  recognizes  the  unsafe 
condition  presented  by  this  situation,  as 
was  described  in  the  preamble  to  the 
notice,  the  FAA  could  not  substantiate 
that  a  critical,  immediate  safety  of  flight 
problem  existed,  that  would  warrant 
issuance  of  a  rule  without  prior  notice. 
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The  FAA's  decision  to  provide  prior 
notice  was  based  on  several  issues: 

1.  The  subject  fire  extinguisher  system 
has  two  bottles  available  for  discharge 
by  the  flight  crew.  If  the  first  bottle  that 
is  discharged  by  the  flight  crew  fails  to 
fully  extinguish  a  fire,  the  fire  warning 
system  will  give  a  warning,  at  which 
time  the  flight  crew  will  then  discharge 
the  second  Dottle.  Since  the  system  for 
each  battle  has  its  own  diodes,  one 
diode  in  each  bottle  system  would  have 
to  fail  in  order  for  the  discharge  from 
both  fire  extinguishers  to  fail  to  reach 
the  concentration  needed  to  fully 
extinguish  a  fire. 

2.  The  reported  failed  diodes,  on 
which  this  action  is  based,  were  found 
during  routine  maintenance,  not  during 
flight.  The  service  history  data  for  these 
airplanes  over  the  last  28  years  of 
operation  indicate  no  reports  of  diodes 
that  failed  in  service,  and  no  in-service 
incid^its  in  which  failed  diodes 
contributed  to  the  failure  of  the  fire 
extinguisher  system  to  extinguish  an 
engine  fire. 

3.  Repetitive  inspections  of  the 
subject  diodes  and  the  system  in  which 
they  are  installed  recently  have  become 
part  of  the  recommended  maintenance 
program  for  these  airplanes,  thus 
ensuring  that  operators  recognize  the 
need  to  perform  repetitive  inspections 
of  the  diodes.  (Corporate  Jets  intends  to 
use  the  information  obtained  from  the 
required  test  reports  submitted  by 
operators  to  determine  if  failure  of  the 
diodes  is  a  widespread  problem  in  the 
fleet.  Based  on  the  acquired  data,  the 
inspection  interval  in  the  maintenance 
program  may  be  adjusted.) 

In  developing  this  AD  action,  the  FAA 
considered  all  of  these  items,  and 
determined  that  it  was  not  impracticable 
to  provide  notice  and  the  opporttmity 
for  public  comment  on  the  proposed 
requirements. 

The  same  commenter  requests  that  the 
FAA  be  more  consistent  in  their 
rulemaking  procedures  when  they  are 
writing  rules  about  similar  unsafe 
conditions.  The  commenter  notes  that 
the  July  2, 1993,  issue  of  the  Federal 
Register  included  two  AD  actions 
concerning  very  similar  imsafe 
conditions  in  the  engine  fire 
extinguishing  systems.  One  of  these  was 
apphcable  to  British  Aerospace  Model 
ATP  airplanes  [AD  93-13-03. 
Amendment  39-8616  (58  FR  35860)), 
and  was  published  as  an  immediately 
adopted  rule.  The  other  was  the  NPRM 
for  this  subject  action,  applicable  to 
Corporate  Jets  Limited  Model  DH/HS/ 
BH/BAe  125  series  airplanes.  The  FAA 
does  not  agree  with  the  commenter's 
suggestion  that  the  FAA  has  been 
inconsistent  in  its  AD  rulemaking 


actions.  In  the  case  of  the  referenced 
immediately  adopted  rule,  the  unsafe 
condition  affecting  Model  ATP 
airplanes  (an  engine  fire  extinguisher 
bottle  cartridge  failing  to  fire)  would 
cause  the  fire  extinguishing  systems  to 
cease  functioning  completely. 
Additionally,  at  the  time  of  publication 
of  that  rule,  there  was  Uttle  information 
available  as  to  how  widespread  the 
unsafe  condition  was  throughout  the 
fleet  of  Model  ATP  airplanes.  In  the  case 
of  the  NPRM,  the  subject  unsafe 
condition  affecting  Model  125  series 
airplanes  (undetected  failed  diodes) 
would  allow  the  fire  extinguishing 
system  to  continue  to  function,  but  its 
ability  to  extinguish  engine  fires  would 
be  diminished  somewhat.  Additionally, 
there  is  some  indication  that  the  unsafe 
condition  does  not  exist  on  a  large 
percentage  of  Model  125  series 
airplanes.  In  developing  this  AD  action, 
the  FAA  considered  these  items  and 
determined  that  it  was  practicable  to 
provide  notice  and  the  opportunity  for 
public  comment  on  the  proposed 
requirements. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Tne  FAA  estimates  that  440  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD.  that  it  will  take  approximately  3 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $55  per  work  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $72,600,  or  $165  per 
airplane.  This  total  cost  figure  assumes 
that  no  operator  has  yet  accomplished 
the  requirements  of  this  AD. 

The  regulations  adopted  herein  wall 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
FlexibiUty  Act.  A  final  evaluation  has 


been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  ftnm  the  Rules 
Docket  at  the  location  provided  under 
the  caption  "ADDRESSES." 

List  of  Subfects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

S39.13    [Anwndad] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-24-08    Cwporate  )e(s  Limited  (formerly 
De  Havilland,  Hawker  Siddeley, 
Beccbcrafi  Hawker,  and  British 
Aerospace):  Amendment  39-8757. 
Docket  93-NM-52-AD. 
Applicability:  Mode]  DH/HS/BH/BAe  125 
series  airplanes,  excluding  Model  BAe  125- 
lOOOA  series  airplanes;  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomphshed  previously. 

To  prevent  failure  of  the  engine  fire 
extinguisher  systems,  accomplish  the 
following: 

(a)  Within  90  days  after  the  effective  date 
of  this  AD,  conduct  a  one-time  hinctional  test 
of  the  diodes  located  in  each  engine  fire 
extinguisher  system  to  verify  proper 
operation  of  the  diodes,  in  accordance  with 
Corporate  Jets,  Limited,  Service  Bulletin  S.B. 
26-33,  dated  December  8, 1992. 

(b)  If  any  diode  is  found  to  be  defective, 
prior  to  further  flight,  replace  the  defective 
diode  in  accordance  with  Corporate  Jets 
Limited  Service  Bulletin  S.B.  26-33,  dated 
December  8, 1992. 

(c)  Within  10  days  after  accomplishing  the 
functional  test  required  by  paragraph  (a)  of 
this  AD,  report  all  test  findings,  positive  or 
negative,  by  mail  or  fax  message  to  the 
following  address:  Service  Support  Manager. 
Corporate  Jets  Limited,  3  Bishop  Square,  St 
Albans  Road  West,  Hatfield,  Hertfordshire 
ALIO  9NE,  England;  fax  011-44-707  263959. 
or  011-44-707  252367.  Information 
collection  requirements  contained  in  this 
regulation  have  been  approved  by  the  Office 
of  Management  and  Budget  (0MB)  under  the 
provisions  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501  et  seq.)  and  have  been 
assigned  0MB  Control  Number  2120-0056. 
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(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-il3,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  tneir  requests  through  an 
appropriate  PAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(f)  The  functional  test  and  replacement 
shall  be  done  in  accordance  with  Corporate 
Jets  Limited  Service  Bulletin  S.B.  26-33, 
dated  December  8, 1992.  This  incorporation 
by  reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C  552(a)  and  1  CTR  part  51.  Copies  may 

"  be  obtained  from  Corporate  Jets,  Inc.,  22070 
Broderick  Drive,  Sterling,  Virginia  20166. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Und 
Avenu^.  SW.,  Ronton,  Washington:  or  at  the 
Offie0  of  the  Federal  Register,  800  North 
Capitol  Street.  NW.,  suite  700.  Washington, 
DC 

(g)  This  amendment  becomes  effective  on 
January  18. 1994. 

Issued  in  Ronton.  Washington,  on 
December  2, 1993. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  93-30097  Filed  12-16-93;  8:45  am] 

MLUNQ  COOC  4S10-13-P 


14CFRPart39 

[Doclwt  No.  93-NIUM4-AD;  Amdt  3»-B7S5; 
AD  93-24-061 

AirworthineM  Directives;  General 
Dynamics  Convair  Model  340, 440,  and 
C-131B  Through  C-131H  (Military) 
Series  Airplanes,  Including  Thoss 
Modified  for  Turt)o^ropeller  Power 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  General  Dynamics 
Convair  Model  340,  440,  and  C-131B 
through  C-131H  (military)  series 
airplanes,  that  requires  inspections  of 
elevator  and  rudder  hinge  pin  and 
bushing  assemblies,  a  hardness  test  of 
the  elevator  and  rudder  hinge  pins  and 
bushings,  and  replacement  of  discrepant 
parts.  Tbis  amendment  is  prompted  by 


reports  that  three  elevator  binge  pins 
were  foimd  that  were  dimensionally 
incorrect  and  were  in  a  "soft"  condition 
(not  beat- treated).  The  actions  specified 
by  this  AD  are  intended  to  prevent  the 
loss  of  an  elevator  or  rudder,  resulting 
firom  installation  of  a  suspected 
tmapproved  part. 

DATES:  Effective  on  January  18. 1994. 

The  incorporation  by  reference  of 
General  Dynamics.  Convair  Division, 
Service  Bulletin  640(3400)55-5,  dated 
September  21, 1990;  General  Dynamics, 
Convair  Division.  Alert  Service  Bulletin 
640(340D)  S.  B.  No.  A55-7,  dated  March 
22. 1993.  as  listed  in  the  regulations,  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  January  18, 1994. 

The  incorporation  by  reference  of 
General  Dynamics,  Convair  Division. 
"Supplemental  Inspection  Document 
(SID),  Model  340/440."  Report  No.  ZS- 
34-1000.  Revision  1.  dated  April  15# 
1991.  including  Addenda  I,  IT.  and  HI. 
all  dated  April  15, 1991,  as  listed  in  the 
regulations,  was  approved  previously  by 
the  Director  of  the  Federal  Register  as  of 
April  22. 1992  (57  FR  9382.  March  18. 
1992). 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  General  Dynamics.  Convair 
Division.  P.O.  Box  85377.  San  Diego. 
CaUfomia  92186-5377.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  land  Avenue.  SW., 
Renton,  Washington;  or  at  the  FAA,  Los 
Angeles  Ainiafl  Certification  Office, 
3229  East  Spring  Street,  Long  Beach. 
California;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  N\y.. 
suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brent  Bandley.  Aerospace  Engineer, 
Airframe  Branch,  ANM-123L,  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3229  East  Spring  Street,  Long  Beach, 
CaUfomia  90806-2425;  telephone  (310) 
988-5237;  fax  (310)  988-5210. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  all  General  Dynamics 
Convair  Model  340, 440,  and  C-131B 
through  C-131H  (military)  series 
airplanes  was  published  in  the  Federal 
Register  on  June  2, 1993  (58  FR  31350). 
That  action  proposed  to  require 
repetitive  visual  inspections  of  elevator 
and  rudder  hinge  pin  and  bushing 
assemblies,  a  hardriess  test  of  the 
elevator  and  rudder  hinge  pins  and 
bushings,  and  replacement  of  discrepant 
parts. 


Intere.sted  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposed  rule. 

One  commenter  requests  that  the 
proposed  rule  be  withdrawn.  The 
commenter  indicates  that 
accomplishment  of  Item  55-2-9  of  the 
General  Dynamics,  Convair  Division, 
"Supplemental  Inspection  Document 
(SID).  Model  340/440."  is  required  both 
by  paragraph  (b)  of  the  proposed  AD 
and  by  AD  92-06-06,  Amendment  39- 
8186  (57  FR  9382,  March  18,  199.'') 
(hereafter  referred  to  as  "the  SID  AD.") 
The  commenter  suggests  that  if  Item  55- 
2-9  of  the  SID  were  revised  slightly, 
issuance  of  this  new  AD  would  not  be 
necessary. 

The  FAA  does  not  concur  with  the 
commenter's  request  to  revise  the  SID 
and  withdraw  the  proposal.  Revising 
Item  55-2-9  of  the  SID  could  necessitate 
issuance  of  a  new  AD  to  supersede  the 
SID  AD.  which  addresses  the  SID. 
However,  superseding  the  SID  AD 
would  not  preclude  the  FAA  from 
issuing  this  AD.  since  the  FAA  has 
determined  that  a  hardness  test  to 
determine  the  equivalent  strength  of  the 
elevator  and  rudder  hinge  pins  and 
bushings  must  be  accomplished. 

This  nardness  test  of  the  pins  and 
bushings  is  not  specified  in  the  SID  AD; 
therefore,  the  FAA  has  included  it  in 
paragraph  {a)(2)  of  this  AD.  In 
accomplishing  the  hardness  test, 
operators  must  gain  access  to  the  same 
area  of  the  airplane  that  must  be 
inspected  to  meet  the  requirements  of 
the  SID  AD.  Even  if  an  operator  has 
previously  performed  the  inspections  of 
this  area  in  accordance  with  me  SID  AD 
within  the  last  2,000  hours  time-in- 
service  or  2  years,  the  possibility  exists 
that,  if  an  undetected  "soft"  pin  or 
bushing  were  installed,  it  could  cause 
damage  to  the  adjacent  structure  in  the 
interim.  In  light  of  this  possibility,  the 
FAA  concludes  that  the  hardness  test  as 
well  as  the  structural  inspections  must 
be  accomplished  at  the  same  time. 

The  commenter  is  correct  in  stating 
that  paragraph  (b)  of  this  AD  duplicates 
certain  requirements  and  compliance 
times  contained  in  the  SID  AD. 
Paragraph  (b)  of  this  AD  requires  that 
the  actions  specified  in  paragraphs  (a)(1) 
and  (a)(3)  of  this  AD  be  repeated  at 
intervals  not  to  exceed  2.000  hours 
time-in-service  or  2  years,  whichever 
occiiTs  first.  The  FAA  has  included 
paragraph  (b)  in  this  AD  merely  as  a 
restatement  of  the  corresponding 
requirements  and  compliance  times  for 
these  inspections  as  specified  in  the  SID 
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AD.  Th&t  paragraph  is  included  to 
clarify  for  certain  operators  that 
subsequent  actions  are  required  within 
2.000  hours  time-in-service  or  2  years, 
-whichever  occurs  first,  after 
accomplishing  paragraphs  (a)(1)  and 
(a)(3)  of  this  AD.  rather  than  within  the 
same  amount  of  time  after 
accomplishing  the  requirements  of  the 
SID  AD.  In  sum,  once  the  requirements 
of  paragraphs  {a)(l)  and  (a)(3)  of  this  AD 
are  accomplished,  such  accomplishment 
satisfies  the  corresponding  requirements 
contained  in  the  SID  AD.  "Note  1"  has 
been  added  to  paragraph  (b)  of  this  AD 
to  clarify  this  point. 

A  second  commenter  asks  that  the  SID 
document  be  revised  to  add  a  reference 
to  General  Dynamics,  Convair  Division, 
Alert  Service  Bulletin  640(340D)  S.  B. 
No.  A55-7,  and  to  remove  fi^m  the  SID 
a  reference  to  AD  91-12-05, 
Amendment  39-7016  (56  FR  26609, 
June  10. 1991).  This  commenter  suggests 
that  the  proposed  rule  could  then  be 
rewritten  to  supersede  AD  91-12-05; 
once  the  SID  is  revised,  the  supersedure 
of  AD  91-12-05  could  then  be 
withdrawn. 

The  FAA  does  not  concur.  As 
discussed  previously,  revising  the  SID 
could  necessitate  issuemce  of  a  new  AD 
to  supersede  the  current  SID  AD.  The 
referenced  AD  91-12-05  requires  only  a 
one-time  inspection,  which  operators 
already  will  have  accomplished  by  the 
time  this  AD  becomes  effiective.  The 
FAA  must  issue  this  AD  in  order  to 
require  an  additional  inspection  of  the 
affected  area  and  a  hardness  test. 

One  commenter  requests  that 
proposed  paragraph  (d),  which  would 
require  repetitive  structural  inspections, 
either  be  revised  or  removed  from  the 
proposal.  The  commenter  suggests  that 
if  a  relerence  to  General  Dynamics  Alert 
Service  Bulletin  640(340D)  S.  B.  No. 
A55-7  were  added  to  the  SID.  paragraph 
(b)  could  be  removed  from  the  proposal. 
The  commenter  states  that  if  a  SID 
revision  cannot  be  accomplished  in  a 
timely  manner,  then  paragraph  (b) 
should  be  revised  to  omit  references  to 
the  SID,  since  repetitive  actions  could 
be  required  in  accordance  with  the 
service  information  specified  in 
paragraphs  (a)(1)  and  (a)(3)  of  the 
proposal.  A  second  commenter  asks  that 
paragraph  (b)  be  removed  from  the 
proposal  since  the  same  requirements 
are  already  specified  in  the  SID  AD.  The 
commenter  adds  that  once  the 
addressed  suspected  unapproved  parts 
have  been  inspected  or  replaced,  the 
parts  could  not  become  "unapproved" 
or  lose  their  hardness  with  time. 

The  FAA  does  not  concur.  As 
explained  previously,  although 
paragraph  (b)  of  this  AD  does  restate  the 


repetitive  inspection  requirements  of 
the  SID  AD,  it  has  been  included  to 
clarify  for  operators  that  the  next 
inspection  of  the  addressed  structure  is 
to  be  performed  within  2,000  hours 
time-in-service  or  2  years,  whichever 
octmrs  first,  from  the  Ume  that  an 
operator  cmnpbes  with  the  initial 
requirements  of  this  AD,  rather  than  the 
SID  AD.  Further,  paragraph  (b)  does  not 
require  that  the  hardness  test  specified 
in  paragraph  (a)(2)  of  the  final  rule  be 
repeated;  only  the  actions  required  by 
paragraphs  (aMD  and  (a)(3)  of  this  AD 
must  be  repeated. 

One  commenter  requests  clarification 
as  to  whether  the  proposed  AD 
supersedes  AD  91-12-05.  TTie  FAA 
clarifies  that  AD  91-12-05  requires  a 
one-time  visual  inspection  of  the 
elevator  hinge  pins,  bearings,  bearing 
plate  assemblies,  nut  plate  assemblies, 
and  bushings  within  60  days  or  50 
hom^  time-in-service  after  July  25, 1991. 
The  FAA  assumes  that  all  affected 
operators  have  compbed  already  with 
AD  91-12-05.  In  addition  to  requiring 
an  additional  inspection  of  the  affected 
area,  this  final  rule  requires  a  hardness 
test  of  the  pins  and  bushings.  This  final 
rule  does  not  supersede  any  existing 
AD. 

One  commenter  requests  that  the 
proposed  compUance  time  of  400  hours 
time-in-service  or  180  days  for 
accomplishing  the  initial  requirements 
of  the  AD,  as  specified  in  paragraph  (a) 
of  the  proposed  rule,  be  extended  to 
1,000  hours  time-in-service  or  12 
months.  The  commenter  states  that  the 
affected  airplanes  have  been  the  subject 
of  two  recent  AD's  that  are  very  woric- 
intensive,  and  that  low  hourly 
utilization  operators,  in  particular,  must 
plan  at  least  one  year  in  advance  for 
such  heavy  maintenance  requirements. 
Consequently,  the  commenter  believes 
that  the  proposed  compliance  time 
would  place  an  undue  and  significant 
economic  burden  on  some  operators. 
This  commenter  also  voices  concern 
regarding  the  availability  of  spares  and 
associated  scheduling  problems 
involving  accomplishment  of  the 
proposed  AD. 

The  FAA  does  not  concur  with  the 
commenter's  request  to  revise  the 
compliance  time  specified  in  paragraph 
(a)  of  this  AD.  Elevator  and  rudder  hin^ 
pins  and  bushings  and  bearing  plate 
assemblies,  which  must  be  inspected  in 
accordance  wi\h  this  AD,  are  flight- 
critical  items;  therefore, 'maintaining  the 
structiu^I  integrity  of  these  items  is 
crucial.  In  developing  an  appropriate 
compliance  time  for  the  initial 
requirements  of  this  AD,  the  FAA 
considered  not  only  the  degree  of 
urgency  associated  with  addressing  the 


unsafe  condition  in  a  timely  manner, 
biit  normal  maintenance  schedules  fbr 
the  majority  of  the  affected  fleet,  and  the 
availability  of  replacement  parts.  The 
FAA  finds  that  sufficient  evidence  does 
not  exist  at  this  time  to  warrant  revising 
this  compliance  time. 

One  commenter  requests  that  the 
proposed  repetitive  inspection  interval 
specified  in  paragraph  (b)  of  the 
proposal  be  extendewd  from  2,000  hours 
time-in-service  or  2  years,  to  4,000 
boiu«  time-in-service  ot  4  years.  The 
commenter  states  that  if  new  bearings 
and  taper  pins  purchased  from  General 
Dynamics  are  installed,  an  increased 
inspection  interval  would  be  more 
realistic  and  safety  wotild  not  be 
compromised. 

Additionally,  a  second  commenter 
requests  that  the  proposed  repetitive 
inspection  interval  of  2,000  hours  time- 
in-service  or  2  years,  whichever  occurs 
first,  be  changed  to  only  2,000  hours 
time-in-service.  This  commenter  states 
that  its  fleet  is  tised  only  about  83  flight 
hours  per  month  and,  therefore,  its 
aircraft  would  not  wear  at  the  same  rate 
as  those  operated  more  frequently. 
Consequently,  this  commenter  believes 
that  a  2-year  repetitive  inspection 
interval  wouldbe  costly  and  too 
restrictive  in  this  case.  The  commenter 
also  states  that  a  more  repetitious 
removal  of  the  hinge  pins  would  result 
in  a  greater  chance  of  base  metal 
erosion.  This  commenter  concludes  that 
only  the  elevator  and  rudder  bearing 
plates  should  be  inspected  if  a  visual 
inspection  is  required  at  the  2-year 
intervaL 

The  FAA  does  not  concur  with  either 
commenter's  request  to  revise  the 
compbance  times  specified  in  paragraph 
(b)  of  this  AD.  As  stated  previously,  the 
compbance  times  specified  in  paragraph 
(b)  of  this  AD  simply  restate  the  same 
compUance  times  specified  in  the  SID 
AD.  In  developing  appropriate 
compUance  times  for  repetitive 
inspections  of  flight-critical  items,  the 
FAA  considered  the  safety  implications, 
parts  availabibty,  and  normal 
maintenance  schedules  for  timely 
accomplishment  of  the  required  actions. 
The  FAA  also  considered  service 
experience  and  the  fatigue  life  of  the 
structure  in  the  area  of  the  airplane  in 
which  these  items  are  located  as  well. 
The  FAA  has  determined  that  the 
compliance  times,  as  proposed, 
represent  the  maximum  interval  of  time 
allowable  for  the  affected  airplanes  to 
continue  to  operate  prior  to 
accomplishing  the  required  actions 
without  compromising  safety. 

One  commentffl*  recommends  that  the 
proposed  compliance  time  for  reporting 
inspection  results,  as  specified  in 
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paragraph  (c)  of  the  proposed  rule,  be 
changed  from  48  hours  to  72  hours.  As 
its  basis  for  an  extension  to  the 
compliance  time,  the  commenter  cites 
Federal  Aviation  Regulation  (FAR) 
121.703(d).  which  requires  certificate 
holders  to  submit  reports  of  service 
difficulUes  to  the  FAA  within  72  hours. 
The  FAA  concurs  with  the  commenter's 
request  to  extend  the  compliance  for 
submitting  inspection  results  to  72 
hours.  Paragraph  (c)  of  the  final  rule  has 
been  revised  accordingly. 

One  commenter  requests  that 
reporting  inspection  results,  as  would 
be  required  by  paragraph  (c)  of  the 
proposal,  be  hmited  to  initial  inspection 
findings  only.  The  commenter  believes 
it  is  pointless  to  continue  reporting 
inspection  results  once  the  integrity  of 
the  control  surface  attachments  has  been 
estabUshed.  Two  commenters  point  out 
that  operators  already  report  inspection 
findings  to  General  Dynamics  as  part  of 
the  SID  program. 

The  FAA  concurs  partially.  The  FAA 
plans  to  determine  the  scope  of  the 
problem  addressed  in  this  AD  and  to 
establish  a  database  from  both  positive 
md  negative  results  of  the  initial 
Inspections.  Therefore,  reporting  of  both 
positive  and  negative  findings  applies  to 
initial  inspection  findings.  However,  the 
FAA  considers  that  only  positive  results 
of  subsequent  inspections  are  necessary 
for  submission  to  the  FAA.  For  purposes 
of  this  AD,  a  "positive"  inspection 
result  is  defined  as  any  finding  of  a 
discrepant  part  in  the  pin.  bushing,  or 
support  structure.  Paragraph  (c)  of  the 
final  rule  has  been  revised  accordingly. 

One  commenter  explains  that  the 
proposed  requirements  have  been 
accomplished  on  three  of  the  airplanes 
in  its  fleet  at  a  cost  per  airplane  that  is 
higher  than  the  cost  estiinated  in  the 
proposal.  The  FAA  infers  that  this 
commenter  requests  that  the  cost 
estimate  reflected  in  the  preamble  to  the 
proposal  be  increased.  The  economic 
analysis  for  this  particular  action  has 
been  limited  only  to  the  cost  of  the 
actions  actually  required  by  the  rule, 
that  is.  the  cost  of  inspections 
themselves.  It  does  not  include  the  costs 
of  "on  condition"  actions,  i.e..  "replace, 
if  necessary."  since  those  actions  would 
be  required  to  be  accomplished, 
regardless  of  AD  direction,  in  order  to 
correct  an  unsafe  condition  identified  in 
an  airplane  and  to  ensure  operation  of 
that  airplane  in  an  airworthy  condition, 
as  required  by  the  Federal  Aviation 
Regulations.  The  FAA  finds  that,  based 
on  the  latest  information  available  to 
date,  50  work  hours,  as  estimated  in  the 
proposal,  is  a  reasonable  calculation  for 
accomplishment  of  the  inspections 


required  by  this  AD,  excluding  costs  for 
parts  and  flight  tests. 

One  commenter  recommends  that  the 
proposed  rule  be  revised  to  require 
inspections  of  the  nut  plate  assembly. 
The  commenter  explains  that  the  nut 
plate  assembly  is  a  separate  part  from 
the  bearing  plate  assembly,  which  the 
proposal  specifically  calls  out  for 
inspection.  The  FAA  clarifies  that  its 
intent  is  that  operators  accompUsh  the 
inspections  described  in  the  appUcable 
service  bulletin,  which  includes 
inspection  of  the  nut  plate  assembly. 

This  commenter  also  requests 
clarification  as  to  whether  the  FAA 
intends  to  allow  the  rework  of  pins  and 
bushings  to  obtain  correct  mating  of 
these  parts.  The  commenter  believes 
that  ifindividual  hinge  pins  and 
bushings  are  installed  and  the  tapers  do 
not  match  within  a  specified  minimum 
contact,  maintenance  personnel  might 
attempt  to  rework  these  parts  in  btder  to 
attain  the  proper  minimum  conical 
surface  contact. 

The  FAA  clarifies  that  paragraph 
(a)(3)  of  the  proposal  references  the 
procedure  for  reinstallation  of  the 
elevator  and  rudder  hinge  pins  and 
bushings,  which  is  specified  in  Parts 
2.A.5.  and  2.B.5.  of  General  Dynamics, 
Convair  Division,  Alert  Service  Bulletin 
640(340D)  S.  B.  No.  A55-7.  Those  parts 
of  the  service  bulletin  reference  Part 
2.C.(4)  of  General  Dynamics,  Convair 
Division,  Service  Bulletin  640(340D)55- 
5,  which  describes  procedures  for 
obtaining  satisfactory  installation  of 
elevator  and  hinge  pins,  emphasizing 
that  when  reinstalling  the  pins,  care 
should  be  taken  to  ensure  proper  mating 
of  tapered  surfaces.  In  addition,  Part 
2.C.(4)(d)  describes  rework  of  th^pin, 
citing  Part  n  of  the  Accomplishment 
Instructions  of  the  service  bulletin  for 
specific  details  concerning  the  rework. 

In  stun,  while  replacement  of  pins 
and  bushings  with  matched  sets  of  parts 
is  preferable,  if  an  operator  can  verify 
that:  (1)  The  replacement  parts  are  FAA- 
approved  parts,  (2)  the  replacement 
parts  have  the  correct  hardness,  and  (3) 
the  tapers  of  the  pins  and  bushings  are 
properly  mated,  the  operator  may  install 
those  pins  and  bushings  as  replacement 
parts. 

This  commenter  also  states  that  the 
Allison  bushing,  part  number  9015192, 
which  is  referenced  in  paragraph 
(a)(2)(ii)  of  the  proposal,  is  not  part  of 
pin  assembly  240-2010908-3.  The 
commenter  believes  that  the  Allison 
bushing  "supersedes"  the  GD/Convair 
bushing  (part  number  340-2015903), 
which  is  also  referenced  in  that 
paragraph.  The  FAA  infers  that  the 
commenter  means  the  GD/Convair 
bushing  should  no  longer  be  used,  since 


the  Allison  bushing  replaces  it.  The 
FAA  does  not  conciu-.  The  FAA  has 
determined  that  either  the  GD/Convair 
bushing  or  the  AlUson  bushing,  both  of 
which  are  listed  in  paragraph  (a)(2)(ii)  of 
the  AD,  may  be  used  in  the  pin 
assembly. 

This  commenter  also  questions 
whether  use  of  the  term  "serviceable"  is 
appropriate  in  relation  to  replacement  of 
discrepant  parts.  The  commenter  cites 
another  AD  that  also  addresses 
improperly  heat-treated  parts,  but 
requires  replacement  of  discrepant  parts 
with  "new  FAA  approved  parts."  The 
FAA  clarifies  that  any  replacement  part 
installed  on  an  airplane  must  be  FAA- 
approved.  In  the  case  of  this  AD,  a 
replacement  part  may  not  necessarily  be 
a  "new"  part.  Again,  if  an  operator  can 
verify  that  (1)  the  replacement  parts  are 
FAA-approved  parts,  (2)  the 
replacement  parts  have  the  correct 
hwdness,  and  (3)  the  tapers  of  the  pins 
and  bushings  are  properly  mated,  the 
operator  may  install  Uiose  pins  and 
bushings  as  replacement  parts. 

This  commenter  also  asks  that  a 
statement  be  included  in  the  AD  stating 
that  all  unserviceable  parts  must  be 
rendered  unserviceable  by  the  operators. 
The  commenter  beUeves  that  such  a 
statement  will  ensure  that  unserviceable 
parts  do  not  reappear  in  the  field. 

The  FAA  does  not  concur  with  the 
commenter's  request  to  add  such  a 
statement  to  the  final  rule.  It  is  common 
practice  for  an  operator  to  render  a  part 
unserviceable  and  not  return  that  part  to 
the  field  for  installation;  therefore,  it  is 
unnecessary  to  include  a  statement  to 
that  effect  in  this  AD.  In  addition,  the 
FAA  clarifies  that  since  part  39  of  the 
Federal  Aviation  Regulations  (FAR) 
specifies  that  AD's  apply  to  aircraft, 
aircraft  propellers,  or  appliances 
(referred  to  as  "products"),  AD's  are  not 
written  against  parts  that  are  not 
installed  on  a  product.  Therefore,  it 
would  be  inappropriate  to  address  such 
parts  in  this  AD.  However,  paragraph  (d) 
of  the  final  rule  has  been  included 
specifically  to  ensure  that  unserviceable 
pins  and  bushings  will  not  be  installed 
on  any  airplane  after  the  effective  date 

of  this  ad: 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  Increase  the  scope 
of  the  AD. 

There  are  approximately  320  Model 
340.  440.  and  C-131  (military)  series 
airplanes  of  the  affected  design  in  the 
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worldwid^fleet.  The  FAA  estimates  that 
240  airnlanes  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  50  work  hours  per 
airplane  to  accompUsh  the  required 
inspection  actions,  and  that  the  average 
labor  rate  is  S55  per  work  hour.  Based 
on  these  figures,  the  total  cost  impact  of 
the  AD  on  U.S.  operators  is  estimated  to 
be  $660,000,  or  $2,750  per  airplane. 
This  total  cost  figvire  assumes  that  no 
operator  has  yet  accomplished  the 
requirements  of  this  AD. 

The  number  of  required  work  hours 
for  the  requirements  of  this  AD.  as 
indicated  above,  is  presented  as  if  the 
accomphsbment  of  those  actions  were 
to  be  conducted  as  "stand  alone" 
actions.  However,  in  actual  practice, 
these  actions  for  the  most  part  will  be 
accomplished  coincidentally  or  in 
combination  with  normally  scheduled 
airplane  inspections  and  other 
maintenance  program  tasks.  Therefore, 
the  actual  number  of  necessary 
additional  work  hours  will  be  minimal 
in  many  instances.  Additionally,  any 
costs  associated  with  special  airplane 
scheduling  will  be  minimal 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federaUsm 
implications  to  warrant  the  preparation 
of  a  Federahsm  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action:  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
FlexibiUty  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  "ADDRESSES." 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 


of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

S  39.13    [AmwidMl] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-24-06  General  Dynamics  (Convair): 
Amendment  39-6755.  Docket  93-NM- 
44-AD. 

Applicability:  All  Mode!  340,  440,  and  C- 
131B  through  C-131H  (military)  series 
airplanes,  certificated  in  any  category, 
including  those  airplanes  modified  for  turbo- 
prrpeller  power. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  loss  of  an  elevator  or 
rudder,  resulting  from  installation  of  a 
suspected  unapproved  part,  accomplish  the 
following; 

(a)  Within  400  hours  time-in-service  or  180 
days  after  the  eSisctive  date  of  this  AD, 
whichever  occurs  first,  accomplish 
paragraphs  (a)(1),  (a)(2),  and  (a)(3)  of  this  AD. 

(1)  Remove  the  elevators  and  rudder  in 
accordance  with  Parts  2.A.I.  and  2.B.I., 
respectively,  of  the  Accomplishment 
Instructions  of  General  Dynamics,  Convair 
Division.  Alert  Service  Bulletin  640(340D)  S. 
B.  No.  A55-7,  dated  March  22, 1993;  perform 
a  detailed  visual  inspection  of  the  elevator 
and  rudder  hinge  pins  and  bushings  to  detect 
wear  in  accordance  with  the  procedures 
described  in  Part  2.B.  of  the  Accomplishment 
Instructions  of  General  Dynamics,  Convair 
Division,  Service  Bulletin  640(3400)55-5, 
dated  September  21, 1990;  and  jjerform  a 
detailed  visual  Inspection  of  the  elevator  and 
rudder  bearing  plate  assemblies  to  detect 
cracks  and  of  the  elevator  and  rudder 
bearings  to  detect  chattering,  looseness, 
dryness,  or  binding  in  accordance  with  Parts 
2.  A.  and  2.B.  of  the  Accomplishment 
Instructions  of  General  Dynamics,  Convair 
Division.  Alert  Service  Bulletin  640(340D)  S. 
B.  No.  A55-7,  dated  March  22, 1993. 

(i)  If  any  pin  or  bushing  is  worn,  prior  to 
further  flight,  replace  the  worn  pin  or 
bushing  with  a  serviceable  pin  or  bushing  in 
accordance  with  the  procedures  described  in 
Part  2.B.  of  the  Accomplishment  Instructions 
of  General  Dynamics.  Convair  Division, 
Service  Bulletin  640(340D)55-5,  dated 
September  21, 1990. 

(ii)  If  any  cracked  bearing  plate  assembly 
is  found,  prior  to  further  flight,  replace  the 
cracked  bearing  plate  assembly  with  a 
serviceable  bearing  plate  assembly  in 
accordance  with  Part  2.A.  or  23.  of  the 
Accomplishment  Instrucbons  of  General 
Dynamics,  Convair  Division,  Alert  Service 
Bulletin  640(340D)  S.  B.  No.  A55-7.  dated 
March  22. 1993. 

(iii)  If  any  chattering,  loose,  dry,  or  seized 
bearing  is  found,  prior  to  further  flight. 


replace  the  discrepant  bearing  with  a 
serviceable  bearing  in  accordance  with  Part 
2.  A.  or  2.B.  of  the  Accomplishment 
Instructions  of  General  Dynamics,  Convair 
Division.  Alert  Service  Bulletin  640(340D)  S. 
B.  No.  A55-7.  dated  March  22, 1993. 

(2)  Perform  a  hardness  test  to  determine 
the  equivalent  strength  of  the  elevator  and 
rudder  hinge  pins  and  biishings  in 
accordance  with  normal  maintenance 
procedures.  If  the  equivalent  strength  of  any 
pin  or  bushing  does  not  meet  the  type  design 
strength  specified  in  paragraph  (a)(2)(i]  or 
(a)(2)(ii)  of  this  AD,  as  applicable,  prior  to 
further  flight,  replace  the  discrepant  pin  or 
bushing  with  a  serviceable  pin  or  bushing  in 
accordance  with  Part  2.  A.  or  2.B.  of  the 
Accomplishment  Instructions  of  General 
Dynamics.  Convair  Division,  Alert  Service 
Bulletin  640(340D)  S.  B.  No.  A55-7.  dated 
March  22, 1993.  Elevator  and  rudder  hinge 
pins  and  bushings  received  directly  from 
Convair  that  bear  the  Convair  mark  are 
excluded  from  the  requirements  of  this 
paragraph.  The  Convair  mark  is  an  etched 
mark,  which  appears  as  follows: 
CV 
SD 

The  Convair  mark  is  located  on  the  top  of  the 
hinge  pin  and  on  the  top  of  the  bushing. 

(i)  For  airplanes  having  pin  assembly  240- 
2010908-1,  the  pins  and  bushings  must  meet 
type  design  strengths  specified  as  follows: 


Part 

Part  No. 

Type  design 
strength 

Pin  

Bushing 

GD/Convair  240- 

2010904. 
GD/Convair  240- 

2010903-7. 

170-195  ksi 
120-145  ksi 

(ii)  For  airplanes  having  pin  assembly  240- 
2010908-3,  the  pins  and  bushings  must  meet 
type  design  strengths  specified  as  follows: 


Part 

Part  No. 

Type  design 
strength 

Pin  

Bushing 
Bushing 

GD/Convair  240- 

2010904. 
GD«kxwair  340- 

2015903. 
AHJson  9015192  .... 

170-195  ksi 
125-145  ksi 
120-145  ksi 

(3)  Reinstall  the  elevator  and  rudder,  and 
ensure  that  proper  mating  of  the  pin  and 
bushing  tapered  sur&ces  exists  in  accordance 
with  Parts  2.A.5.  and  2.B.5.  of  the 
Accomplishment  Instructions  of  General 
Dynamics,  Convair  Division,  Alert  Service 
Bulletin  640(3400)  S.  B.  No.  A55-7.  dated 
March  22. 1993. 

(b)  Repeat  the  reauirements  of  paragraphs 
(a)(1)  and  (a)(3)  of  this  AD  at  intervals  not  to 
exceed  2.000  hours  time- in-service  or  2  years, 
whichever  occurs  first,  in  accordance  with 
Item  55-2-9  of  General  Dynamics,  Convair 
Division,  "Supplemental  Inspection 
Document  (SID).  Model  340/440."  Report  No. 
ZS-34-1000,  Revision  1,  dated  April  15. 
1991,  including  Addenda  I,  II,  and  III,  all 
dated  April  15, 1991. 

Note  1:  Paragraph  (b)  of  this  AO  restates  a 
requirement  for  repetitive  actions  contained 
in  AD  92-06-06,  Amendment  39-8186. 
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Accompluhment  of  paragraphs  (a)(1)  and 
(a)(3)  ot  this  AD  satisfies  the  corresponding 
requirements  contslq(d  in  AD  92-06-06. 

(c)  In  KCOtdAnce  with  the  schedules 
spedfiad  In  paragraphs  (cKD  and  (c)(2)  of 
this  AD,  report  inspection  results  to  the 
Manager.  Los  Angeles  Aircraft  Certification 
Office  (AGO).  FAA.  Transport  Airplane 
Directorate,  3229  East  Spring  Street,  Long 
Beach.  California  90606-2425;  fax  (310)  966- 
52ia  Inlonnatioa  collection  requirements 
contained  In  this  regulation  have  been 
approved  by  the  Office  of  Management  and 
Budget  (0MB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1960  (44  U.SC 
3501  at  $eq.]  and  have  been  assigned  OMB 
Control  Number  2120-00S6. 

(1)  Within  72  hours  after  accomplishing 
the  initial  Inspection  required  by  paragraph 
(a)  of  this  AO,  report  inspection  results, 
positive  or  negative.  A  "positive"  inspection 
result  is  defined  as  any  finding  of  a 
discrepant  part  in  the  pin.  busning.  or 
support  structure. 

(2)  Within  72  hours  after  accomplishing 
any  repetitive  inspection  required  by 
paragraph  (b)  of  this  AD,  report  any  positive 
inspection  result. 

(d)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  an  elevator  or  rudder 
hinge  pin  or  bushing  on  any  airplane  unless, 
prior  to  installation,  the  pin  or  bushing  has 
been  tested  for  hardness  and  meets  the 
specified  type  design  strength  in  accordance 
viTlii  paragraph  (a)(2)  of  this  AD,  or  unless 
the  pin  or  bushing  bean  the  Convair  mark 
described  in  that  paragraph. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Cartificalion  Office  (ACO), 
FAA,  Transport  Airplane  Directorate. 
Operaton  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance* 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

(f)  Special  Sight  permits  may  be  issued  in 
accordance  with  FAR  21 197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(g)  The  elevator/rudder  removal  and 
reinstallation,  replacements,  aiMl  inspections 
shall  be  done  in  accordance  with  General 
Dynamics,  Convair  Division,  Service  Bulletin 
640(340D)55-5,  dated  September  21, 1990-, 
General  [)ynaniic8,  Convair  Division,  Alert 
Service  Bulletin  640{340D)  S.  B.  No.  A55-7, 
dated  March  22, 1903;  and  General 
Dynamics,  Convair  Division,  "Supplemental 
Inspection  Document  (SID).  Model  340/440," 
Report  No.  ZS-34-1000,  Revision  1,  dated 
April  IS,  1991.  including  Addenda  I,  II.  and 
III,  all  dated  April  15. 1991;  as  applicable. 
The  Incorporation  by  reference  of  General 
Dynamics,  Convair  Division,  Service  Bulletin 
640(3400)55-5.  dated  September  21, 1990; 
and  General  Dynamics,  Convair  Division, 
Alert  Service  Bulletin  640(3400)  S.  B.  No. 
A55-7.  dated  March  22, 1993;  was  approved 
by  the  Director  of  the  Federal  Register  in 


accordance  with  5  USX.  5S2(a)  and  1  CFR 
Part  51.  The  Incorporation  by  reference  of 
General  Dynamics,  Convair  Division, 
"Supplemental  Inspection  Docun^ent  (SID), 
Model  340/440,"  Report  No.  ZS-34-1000. 
Revision  1,  dated  April  15. 1991,  Including 
Addenda  I.  Q.  and  III.  all  dated  April  15, 
1991,  was  approved  previously  by  the 
Director  of  the  Federal  Register  in  accordance 
with  5  U.S.Q  552(a)  and  1  CFR  Part  51  as  of 
April  22, 1992  (57  FR  9382.  March  18. 1992). 
Copies  may  be  obtained  from  General 
Dynamics,  Convair  Division,  P.O.  Box  85377, 
San  Diego,  California  92188-5377.  Copies 
may  be  inspected  at  the  FAA,  Transport 
Airplane  Directorate.  1601  Lind  Avenue, 
SW..  Renton.  Washington;  or  at  the  FAA,  Los 
Angeles  Aircraft  Certification  Office,  3229 
East  Spring  Street,  Long  Beach.  California;  or 
at  the  Office  of  the  Federal  Register.  800 
North  Capitol  Street.  NW.,  suite  700, 
Washington,  DC 

(h)  This  amendment  becomes  effective  on 
January  18. 1994. 

Issued  in  Renton.  Washington,  on 
November  29, 1993.  *' 

Damll  M.  Pederson, 
Acting  lAanager,  Transport  Airplane 
DirectomtB,  Aircraft  Certification  Service. 
[FR  Dot  93-30096  Filed  12-16-93: 8:45  am] 
MUMQ  cooe  4ttO-1># 


14  CFR  Part  39 

[DoclwtNo.  93-NI»-95-AO;  AmandnMnt 
39-87S9;  AD  93-24-10] 

Alrworthinesa  Directtvee;  Leaijet 
Model  55. 55B.  and  55C  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

Acnow:  Final  mle. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Learjet  JVIodelsS, 
55B.  and  55C  airplanes,  that  requires 
modification  of  the  wiring  inside  and 
between  the  left-  and  right-hand 
generator  interface  boxes.  This 
amendment  is  prompted  by  a  report  that 
an  electrical  short  occurred  in  the 
generator  interface  box  wiring  during 
flight  on  a  Lear)et  Model  55  airplane 
and  resulted  in  the  failure  of  both 
generators.  The  actions  specified  by  this 
AD  are  intended  to  prevent  the  loss  of 
both  generators  during  flight,  which 
could  result  in  the  possible  loss  of  all 
commimication  and  navigation 
equipment. 
DATES:  Effective  January  18, 1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Roister  as  of  January  IB, 
1994. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Lear)et  Corporation,  Customer 


Services.  P.O.  Box  7707.  Wichita. 
Kansas  67277-7707.  This  information 
may  be  examined  at  the  Federal 
Aviation  Administration  (FAA). 
Transport  Airplane  Directorate,  Rules 
Dod:et.  1601  Lind  Avenue.  SW., 
Renton.  Washington;  or  at  the  FAA. 
Small  Airplane  Directorate,  Wichita 
Aircraft  Certification  Office,  1801 
Airport  Road,  room  100.  Mid-Continent 
Airport.  Wichita.  Kansas;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW.,  suite  700, 
Washington.  DC. 

-OR  FURTHBt  MFORMATION  CONTACT:  C. 
Dale  Bleakney.  Aerospace  Engineer. 
Systems  and  Equipment  Branch,  ACE- 
130W,  FAA,  Small  Airplane  Directorate, 
Wichita  Aircraft  Certification  Office, 
1801  Airport  Road,  room  100.  Mid- 
Continent  Airport.  Wichita,  Kansas 
67209;  telephone  (316)  946-4135:  fax 
(316) 946-4407. 
SUPPt.EMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  Learjet  Model  55, 
55B,  and  55C  airplanes  was  published 
in  the  Federal  Register  on  August  9. 
1993  (58  FR  42262).  That  action 
proposed  to  require  modification  of  the 
wiring  inside  and  between  the  left-  tmd 
right-hand  generator  interface  boxes. 

hiterestea  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 
The  FAA  has  determined  that  air  safety 
and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Tnere  are  approximately  145  Model 
55,  55B,  and  55C  airplanes  of  the 
affected  design  in  the  worldwide  fleet 
The  FAA  estimates  that  102  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  7  work 
hours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $55  per  work  hour. 
Required  parts  will  cost  approximately 
$73  per  airplane.  Based  on  these  figures, 
the  total  costlmpact  of  the  AD  on  U.S. 
operatCH'S  is  estimated  to  be  $46,716,  or 
$458  per  airplane.  This  total  cost  figure 
assumes  that  no  operator  has  yet 
accomplished  the  requirements  of  this 
AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Elxecutive  Order  12612. 
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it  is  determined  that  this  final  rule  does 
not  have  sufficient  federahsm 
implications  to  warrant  the  preparation 
of  a  Federahsm  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  nimiber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  "ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a].  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-24-10  Learjet:  Amendment  39-8759. 
Docket  93-NM-95-AD. 

Applicability:  Model  55,  55B,  and  55C 
airplanes;  serial  numbers  55-003  through  55- 
147,  inclusive;  certified  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  loss  of  both  generators 
during  flight,  accomplish  the  following: 

(a)  Within  100  hours  time-in-service. or  90 
days  after  the  effective  date  of  this  AD, 
whichever  occurs  later,  modify  the  wiring 
inside  the  left-  and  right-hand  generator 
interface  boxes  and  between  these  two  boxes, 
and  perform  an  operational  test  of  the  DC 
power  distribution  system  in  accordance 
with  Learjet  Service  Bulletin  SB  55-24-4, 
dated  May  3, 1993. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Wichita 
Aircraft  Certification  Office  (ACO).  FAA, 


Small  Airplane  Directorate.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Wichita  ACO.  ^ 

Note:  Information  concerning  the  existence 
of  approved  alternative  methodis  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Wichita  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(d)  The  modification  and  operational  test 
shall  be  done  in  accordance  with  Learjet 
Service  Bulletin  SB  55-24-4,  dated  May  3. 
1993.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Learjet  Corporation,  Customer  Services, 
P.O.  Box  7707,  Wichita,  Kansas  67277-7707. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
FAA  Small  Airplane  Directorate.  Wichita 
Aircraft  Certification  Office,  1801  Airport 
Road,  Room  100,  Mid-Continent  Airport. 
Wichita,  Kansas;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street, 
NW.,  suite  700,  Washington,  DC 

(e)  This  amendment  becomes  effective  on 
January  18, 1994. 

Issued  in  Renton,  Washington,  on 
December  3. 1993. 
Darrell  M.  Pederson, 
Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  93-30099  Filed  12-16-93;  8:45  am] 
BIUMG  C00€  4910-t»-M 


14  CFR  Part  39 

[Docket  No.  92-ANE-15:  Amendment  39- 
8746;  AD  93-23-10] 

Airworthiness  Directives;  Pratt  & 
Whitney  JT8D-200  Series  Turbofan 
Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
apphcable  to  certain  Pratt  &  Whitney 
JT8D200  series  turbofan  engines,  that 
requires  installation  of  improved  high 
pressure  turbine  (HPT)  containment 
hardware.  This  amendment  is  prompted 
by  reports  of  HPT  shaft  fiactures  causing 
uncontained  HPT  failures.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  damage  to  the  aircraft  resulting 
from  uncontained  engine  debris 
following  an  HPT  shaft  fracture. 
DATES:  Effective  on  January  18, 1994. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 


of  the  Federal  Register  as  of  January  18, 
1994. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Pratt  &  Whitney,  Publications 
Department,  400  Main  St.,  East  Hartford, 
CT  06108.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Assistant  Chief 
Coimsel,  12  New  England  Executive 
Park,  Burhngton,  MA;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW..  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  A.  Rumizen,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  (617)  238-7137, 
fax  (617)  238-7199. 

SUPPLEMENTARY  INFORMATKNt:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  Pratt  &  Whitney  (PW) 
JT8D-200  series  turbofan  engines  was 
published  in  the  Federal  Register  on 
December  7, 1992  (57  FR  57705).  That 
action  proposed  to  require  installation 
of  improved  high  pressure  tuurbine 
(HPT)  containment  hardware  at  the  next 
shop  visit  but  not  later  than  January  1, 
1998,  in  accordance  with  PW  Alert 
Service  Bulletin  (ASB)  No.  6053, 
Revision  4,  dated  September  11, 1992. 

On  April  15, 1993,  (58  FR  19634)  the 
Federal  Aviation  Administration  (FAA) 
published  a  notice  reopening  the 
comment  period.  The  reopening  of  the 
comment  period  was  prompted  by  a 
Petition  to  Reopen  the  Comment  Period 
from  the  Air  Transport  Association  of 
America  (ATA)  that  requested  the 
comment  period  be  reopened  for  an 
additional  60  days  to  allow  additional 
evaluation  by  the  manufacturer  and 
operators  of  alternatives  to  the  proposed 
engine  containment  program. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Four  comments  state  that  the  weight 
increase  of  65  lbs.  per  engine  associated 
with  the  installation  of  the  containment 
hardware  will  have  a  significant  impact 
on  the  cost  of  operating  the  aircraft  due 
to  higher  fuel  consimiption.  The  FAA 
agrees  that  aircraft  would  use  mote  fuel 
due  to  the  increased  weight;  however, 
the  FAA  has  determined  that  this  cost 
increase  is  outweighed  by  the  increase 
in  safety  attendant  to  the  lower  risk  of 
aircraft  damage  after  installation  of  the 
containment  hardware. 
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One  comment  states  that  the  cost  of 
incorporating  the  containment  hardware 
associated  with  the  AD  is  excessive 
compared  to  the  benefit  to  flight  safety 
attained.  The  FAA  does  not  concur,  llie 
FAA  has  determined  that  this  cost 
increase  is  outweighed  by  the  increase 
in  safety  attendant  to  the  lower  risk  of 
aircraft  damage  aiter  installation  of  the 
containment  hardware. 

One  comment  recommends 
alternatives  to  installing  containment 
hardware,  such  as  No.  4/5  bearing 
compartment  temperature  monitoring. 
No.  4/5  bearing  compartment  design 
improvements,  and  design  of  internal 
containment  hardware.  The  FAA  does 
not  concur.  The  technical  alternatives 
presented  in  the  submitted  comments 
were  evaluated  by  the  FAA  as  options 
and  found  either  to  increase  the  risk  of 
damage  resulting  from  an  uncontained 
engine  failure  to  an  unacceptable  level 
or  to  be  too  coctly. 

One  comment  further  defines  the 
"next  shop  visit"  compliance 
requirement  to  specify  parts  availability 
and  exposure  of  affected  engine 
components.  The  FAA  does  not  concur. 
Tlie  specification  of  these  additional 
crtteria  in  the  compliance  requirements 
in  the  proposed  rme  would  increase  the 
risk  of  an  uncontained  failure  to  an 
unacceptable  level.  Other  compliance 
options  such  as  "at  exposure  of  the 
affected  components"  were  considered 
and  foimd  to  increase  the  risk  of  damage 
bom  an  uncontained  engine  failure  to 
an  unacceptable  level.  The  FAA  has 
received  data  on  parts  availability  and 
has  determined  that  the  rule  will  not 
cause  any  undue  hardship  due  to  the 
availability  of  parts. 

Two  comments  request  an  "FAA- 
ATA-Industry"  meeting  to  evaluate  the 
proposed  containment  hardware  and 
other  alternatives.  The  FAA  does  not 
concur.  The  FAA  has  determined  that 
an  industry  meeting  would  not  be 
necessary  since  the  alternatives 
recommended  by  the  ATA  members 
have  been  evaluated  and  fcond  either  to 
increase  the  risk  of  damage  resulting 
from  an  uncontained  engine  failure  to 
an  unacceptable  level  or  to  be  too  costly. 
Two  comments  agree  with  the  rule  as 
proposed. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Smce  publication  of  the  NPRM,  the 
manufacturer  has  issued  PW  ASB  No. 
6053,  Revision  7.  dated  May  24, 1993. 
This  final  rule  references  this  latest 
revision.  However,  installation  of  HPT 
containment  hardware  done  in 
accordance  with  PW  ASB  No.  6053. 


dated  November  7, 1991;  Revision  1. 
dated  February  3. 1992:  Revision  2, 
dated  March  31. 1992;  Revision  3.  dated 
May  15, 1992;  Revision  4,  dated 
September  11. 1992;  Revision  5,  dated 
January  29, 1993:  and  Revision  6.  dated 
February  8, 1993.  are  considered  an 
alternate  method  of  compliance  to  this 
AD. 

There  are  approximately  2,432  PW 
)T8D-200  series  engines  of  the  affacted 
design  in  the  worldwide  fleet  The  FAA 
estimates  that  1,041  engines  installed  on 
aircraft  of  U.S.  registry  will  be  affected 
by  this  AD.  that  it  will  take 
approximately  41  work  hours  per  engine 
to  accomphsh  the  required  actions,  and 
that  the  average  labor  rate  is  $55  per 
work  hour.  Required  parts  will  cost 
approximately  $18,405  per  engine. 
Based  on  these  figiues,  the  total  cost 
impact  of  the  AD  on  U.S.  operator^is 
estimated  to  be  $21,507,060. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  FederaUsm  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  PoUcies  and  Procedures^44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket  A  copy 
of  it  may  be  obtained  fi-om  the  Rules 
Docket  at  the  location  provided  under 
the  caption  "ADDRESSES." 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
Safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a],  1421 
and  1423: 49  U.S.C  106(g):  and  14  CFR 
11.89. 

I3S.1S    [AnMndMQ 

2.  Section  39.13  is  amended  by 
adding  the  follo%ving  new  airworthiness 
directive: 

93-23-10    Pratt  Ik  Whitney:  Amendment  3^ 
8746.  Docket  92-ANE-15. 

Applicability:  Pratt  ft  Whitney  (PW)  Model 
JT8D-209,  -217,  -217A.  -217C,  and  -219 
turbofen  engines,  as  listed  in  paragraph  1(a) 
of  PW  Alert  Service  Bulletin  (ASB)  No.  6053, 
Revision  7,  dated  May  24, 1993,  installed  on 
but  not  limited  to  McDonnell  Douglas  MD80 
and  Boeing  727  series  aircraft. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  damage  to  the  aircraft  resulting 
firom  uncontained  engine  debris  following  a 
high  pressure  turbine  (HPT)  shaft  fracture, 
accomplish  the  following: 

(a)  At  the  next  shop  visit  after  the  elective 
date  of  this  AD,  but  not  later  than  January  1 , 
1998.  install  the  improved  HPT  containment 
hardware  described  in,  and  in  accordance 
with  the  Accomplishment  Instructions  of  PW 
ASB  No.  6053.  Revision  7,  dated  May  24. 
1993.  Installation  of  HPT  containment 
hardware  done  in  accordance  with  PW  ASB 
No.  6053.  dated  November  7, 1991;  Revision 
1.  dated  February  3. 1992;  Revision  2.  dated 
March  31, 1992;  Revision  3,  dated  May  15, 
1992;  Revision  4.  dated  September  11. 1992; 
Revision  5,  dated  January  29, 1993;  and 
Revision  6.  dated  Febniary  8. 1993.  are 
considered  an  alternate  method  of 
compliance  to  this  AD. 

(b)  For  the  purpose  of  this  AD,  a  shop  visit 
is  defined  as  an  engine  removal  where  engine 
maintenance  entails  separation  of  pairs  of 
mating  engine  flanges  or  the  removal  of  a 
disk,  hub,  or  spool. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  metliods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  Ihe  Engine 
CerUfication  Office. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(e)  The  modification  shall  be  done  in 
accordance  with  the  following  alert  service 
bulletin: 
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ment No. 

Pages 

Revision 

Data 

PWASB 
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May  24, 
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1993. 

6053. 
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5 

Jaa29. 
1993. 

J 

3 

4 

Sept.  11, 
1992. 

4-5 

7 

May  24, 
1993. 

6-7 

4    - 

Sept  11. 
1992. 

8-11 

7 

May  24, 
1993. 

12-14 

Original 

Nov.  7.  1991. 

15 

4 

Sept.  11, 
1992. 

16-17 

Original 

Uov.  7,  1991. 

18-39 

7 

May  24, 
1993. 

Total  Pages:  39. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Pratt  ft  Whitaey,  Publications 
Department,  400  Main  St,  East  Hartford.  CT 
061O8.  Copies  may  be  inspected  at  the  FAA, 
New  England  Region,  Office  of  the  Assistant 
Chief  Counsel,  12  New  England  Executive 
Park,  Burlington,  MA;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street 
NW..  suite  700.  Washington.  DC. 

(0  This  amendment  becomes  effective  on 
January  18, 1994. 

Issued  in  Burlington,  Massachusetts,  on 
November  19, 1993. 
Mark  C.  Fulmer. 

Actjng  Manager,  Engine  and  Pnpelhr 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  93-29244  Filed  12-16-93;  8:45  am) 
BIUING  CODE  «t1»-13-P 


14  CFR  Part  71 

[Airspace  Docket  No.  93-AWA-9] 

Revocation  of  Class  C  and  Class  E 
Airspace;  San  Bernardino,  Norton  Air 
Force  Base,  CA,  and  Alteration  of 
Class  C  Airspace;  Ontario  International 
Airport,  CA 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  revokes  the  Class 
C  and  Class  E  airspace  areas  at  Norton 
Air  Force  Base  (AFB),  San  Bernardino, 
CA,  as  a  result  of  the  closure  of  Norton 
AFB  on  August  31, 1993.  This  rule  also 
amends  the  Class  C  airspace  area  at  the 
Ontario  bitemational  Airport,  CA.  The 
modification  of  the  Ontario  Class  C 
airspace  area  will  extend  east  3.5  miles 
south  of  Foothill  Boulevard  and  north  of 
lat.  34°00'40"  N.  in  the  vicinity  of  PETIS 
Radio  Beacon.  This  will  ensure  that  the 


level  of  aviation  safety  remains 
unchanged  after  the  San  Bernardino, 
CA,  Class  C  airspace  area  is  revoked. 
EFFECTIVE  DATE:  0901  u.t.c,  January  6, 
1994. 

FOR  FURTHER  INFORMATtON  CONTACT: 
Norman  W.  Thomas,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591;  telephone:  (202) 
267-9230. 

SUPPLEMENTARY  INFORMATION: 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  revokes  the  Class  C  and  Class 
E  airspace  areas  at  San  Bernardino, 
Norton  AFB.  CA.  This  revocation  is  a 
result  of  the  closure  of  Norton  AFB  on 
August  31, 1993.  Also,  the  Norton  AFB 
operations,  along  with  its  weather 
reporting  capabilities,  are  closed.  This 
action  also  modifies  the  Class  C  airspace 
area  at  Ontario  International  Airport. 
CA.  The  FAA  has  determined  tliat 
revoking  the  San  Bernardino  Class  C 
airspace  area  will  reduce  controlled 
airspace  and  expose  the  arrival  flow  of 
instrument  flight  rules  (IFR)  traffic  to 
the  Ontario  International  Airport  with 
visual  flight  rules  (VFR)  traffic,  causing 
a  complex  mixtiire  of  air  traffic  in  the 
area  of  the  PETIS  Radio  Beacon.  The 
modification  to  the  Ontario  Class  C 
airspace  area  will  extend  east  3.5  miles 
south  of  Foothill  Boulevard  and  north  of 
lat.  34°00'40"  N.  in  the  vicinity  of  PETIS 
Radio  Beacon.  This  will  ensure  that  the 
same  level  of  aviation  safety  remains 
intact.  There  will  no  longer  be  Air  Force 
activity  at  the  Norton  AFB. 
Consequently,  the  controlled  airspace  to 
the  surface  at  Norton  AFB  must  be 
removed  to  avoid  confusion  on  the  part 
of  the  pilots  flying  in  the  vicinity  of  the 
Norton  AFB  and  to  promote  safe  and 
efficient  handling  of  air  traffic  in  the 
area.  Therefore  I  find  that  notice  and 
public  procedures  under  5  U.S.C.  553(b) 
are  impracticable  and  good  cause  exists, 
pursuant  to  5  U.S.C.  553(d),  for  making 
this  amendment  efiiective  in  less  than  30 
days.  Class  C  and  Class  E  airspace 
designations  are  published  in 
paragraphs  4000  and  6003,  respectively, 
of  FAA  Order  7400.9A  dated  June  17. 
1993,  and  effective  September  16, 1993, 
which  is  incorporated  by  reference  in  14 
CFR  71.1  (58  FR  36298;  July  6. 1993). 
The  Class  C  and  Class  E  airspace 
designations  listed  in  this  document 
will  be  removed  from  or  published 
subsequently  in  the  Order. 


Regulatory  Evaluation  Sununary 

The  FAA  has  detemuned  that  this 
final  rule  is  not  a  "significant  regulatory 
action,"  as  defined  by  Executive  Order 
12866  (Regulatory  Planning  and 
Review).  The  FAA  has  also  determined 
that  this  regulation  is  not  a  "^gnificant 
rule"  under  DOT  Regulatory  PoUcies 
and  Procedures  (44  FR  11034;  February 
26, 1979).  The  anticipated  costs  and 
benefits  associated  with  this  final  rule 
are  summarized  below.  (A  detailed 
discussion  of  costs  and  benefits  is 
contained  in  the  full  evaluation  in  the 
docket  for  this  final  rule.) 

This  final  nile  will  revoke  the  Norton 
AFB  Class  C  and  E  airspace  areas.  This 
action  is  a  result  of  the  closure  of 
Norton  AFB  on  August  31, 1993.  In 
addition,  this  final  rule  will  modify  the 
Ontario,  CA,  Class  C  airspace  area  by 
expanding  the  boundaries  3.5  miles  to 
the  east  of  Ontario  International  Airport. 
This  modification  is  necessary  to 
prevent  a  potential  deterioration  of 
safety  that  could  result  from  greater 
mixing  of  VFR  operations  and  IFR 
operations  once  the  Class  C  airspace  at 
Norton  AFB  is  revoked.  The  FAA  has 
determined  that  the  revocation  of  the 
Class  C  airspace  area  at  Nortdn  AFB  will 
reduce  the  controlled  airspace  and 
expose  the  arrival  flow  of  IFR  traffic  to 
the  Ontario  International  Airport  to 
more  potentially  conflicting  VFR  traffic. 

The  Class  C  airspace  area  concept 
(like  that  for  Class  B  airspace,  though  to 
a  lesser  extent)  was  developed  to  reduce 
the  likelihood  of  midair  collisions  in  the 
congested  airspace  surrounding  large  air 
transportation  hubs  in  which  large 
turbine-powered  aircraft  are  mixing 
with  smaller  aircraft  of  varying 
performance  characteristics.  In  addition, 
VFR  and  IFR  aircraft  are  also  mixing.  As 
this  complexity  increases,  so  does  the 
potential  for  midair  coUisions.  This  type 
of  condition  warrants  an  expansion  of 
Class  C  airspace,  providing  more 
positive  control  of  aircraft  in  the 
outlying  areas  surrounding  major 
terminals. 

The  primary  benefit  of  this  final  rule 
is  that  it  will  ensure  that  the  current 
level  of  aviation  safety  remains  intact. 
The  termination  of  the  Norton  AFB 
Class  C  airspace  area  will  permit 
transiting  VFR  aircraft  to  fly  closer  to 
Ontario  International  Airport  without 
entering  the  Class  C  airspace  area.  In 
order  to  minimize  potential  conflicts 
with  traffic  intending  to  land  or^ake  off 
from  the  Ontario  International  Airport, 
the  FAA  has  concluded  that  the  Class  C 
airspace  area  at  Ontario,  CA,  should  be 
expanded  3.5  miles  to  the  east. 

This  final  rule  will  have  a  positive 
impact  on  operational  efficiency  by 
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allocating  additional  airspace  to  users 
who  choose  to  avoid  Class  C  airspace. 
The  revocation  of  Class  C  airspace  at 
Norton  AFB  will  significantly  contract 
controlled  airspace  in  the  vicinity  of 
Ontario  International  Airport.  Aircraft 
operators  who  previously 
circumnavigated  the  Norton  AFB  Class 
C  airspace  area  will  be  able  to  fly  into 
this  airspace  without  contacting  air 
traffic  control  or  having  to  satisfy 
associated  avionics  requirements.  The 
planned  expansion  in  the  Ontario  Class 
C  airspace  area  will  involve  airspace 
that  formerly  belonged  to  the  Norton 
Class  C  airspace.  Therefore,  no 
additional  airspace  will  be  converted 
into  Class  C  airspace. 

This  final  rule  will  not  impose 
additional  administrative  cost  on  the 
FAA  for  either  personnel  or  equipment. 
The  additional  operations  woridoad  the 
final  rule  is  expected  to  generate  can  be 
handled  with  current  personnel  and 
equipment  resources  in  place  at  the 
Ontario,  CA.  Class  C  airspace  area. 
Another  potential  cost  to  the  FAA 
associated  with  the  rule  would  be  the 
revision  of  aeronautical  charts  to  reflect 
the  change  in  airspace  around  Ontario 
hitemational  Airport.  The  change  will 
be  incorporated  during  the  routine 
updating  and  printing  of  the  charts, 
however,  so  that  all  costs  associated 
with  printing  aeronautical  charts  are 
assumed  to  be  a  normal  cost  of  doing 
iHisiness.  ' 

This  final  rule  is  not  expected  to 
impose  any  incremental  costs  on  users 
of  the  Ontario,  CA,  Class  C  airspace 
area.  This  assessment  is  based  on  the 
fact  that  the  final  rule  will  only  modify 
the  Ontario,  CA,  Class  C  airspace  area 
by  expanding  it  3.5  miles  to  the  east  of 
Chitario  International  Airport.  This 
additional  airspace  will  be  taken  from 
the  Norton  AFB  Class  C  airspace  area. 
Any  users  of  this  airspace  (i.e.,  pilot 
schools,  air  taxi  operators,  general 
aviation  operators)  will  be  able  to 
continue  their  flying  practices  in  the 
same  manner  as  before.  Thus,  the  final 
rule  will  not  adversely  affect  these 
airspace  users. 

This  final  rule  will  not  impose  any 
costs  on  either  the  FAA,  the  aviation 
commimity,  or  society.  Although  the 
FAA  concludes  that  this  rule  will  not 
have  an  impact  on  safety  other  than  to 
ensure  the  maintenance  of  current 


levels,  the  rule  is  expected  to  promote 
the  efficiency  of  operations.  Thus,  the 
FAA  contends  that  is  final  rule  is  cost- 
beneficial. 

Regulatory  Flexibility  Determination 


171.1    [AnMnded] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A, 
Airspace  Designations  and  Reporting 
Points,  date  June  17, 1993.  and  effective 
September  16, 1993,  is  amended  as 
follows: 


Paragraph  4000 — Subpart  C— Class  C 
Airspace 


The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  to  ensure  that  small 
entities  are  not  unnecessarily  and 
disproportionately  burdened  by 
Government  regulations.  The  RFA 

requires  agencies  to  review  rules  that  aWP  CA  C  Ontario  International  Airport, 

may  have  "a  significant  economic  CA  (Revised) 

impact  on  a  substantial  number  of  small  Ontario  International  Airport 

enUUes. "  The  types  of  small  entities  that  (lat.  34<D3'22''  N. .  long.  1 17»36'04''  W.) 

will  be  potentially  affected  by  the  Cable  Airport 

implementation  of  the  final  rule  are  air  (fat-  34<'06'43~  N.,  long.  IITMI'IS'  W.)      - 

taxi  operators  and  pilot  schools.  ^^°  ^^^^^^^  ^   j^^^  ii7»38'i3"  W.) 

Neither  air  taxi  operators  nor  pilot  jhat  airspace  extending  upward  from  the 

schools  will  be  impacted  by  this  surface  to  and  including  5.000  feet  MSL 

planned  expansion.  This  assessment  is  within  a  S-mile  radius  of  the  Ontario 

based  on  the  fact  that  this  expansion  International  Airport,  excluding  that  airspace 

will  capture  3.5  miles  of  airspace  that  within  a  1.5-mile  radius  of  the  Cable  Airport 

was  previously  included  in  the  Norton  and  that  airspace  within  a  2-mile  radius  of 

AFB  Class  C  airspace  area.  Current  users  ^^e  Chino  Airport  and  that  airspace 

of  this  airspace  will  be  able  to  continue  ^If  ^^.^s^l^^ J^^^^  L^J.Sl'Ua 

to  do  so  in  the  same  manner  as  before.  ^^^^^^  ^^  ^^^^  beginning  at  the 

Thus,  there  will  be  no  incremental  cost  intersection  of  the  Ontario  International 

impact  on  these  operators  as  a  result  of  Airport  5-mile  radius  and  the  Cable  Airport 

this  final  rule.  l. 5-mile  radius;  thence  clockwise  along  the 

,            ,.,_.,           ..                  .  1.5-mile  radius  to  intersect  with  Foothill 

International  Trade  Impact  Assessment  Boulevard,  thence  westward  along  Foothill 

»...    -     ,      1       .,. . ._ ^„^tt^*  Boulevard  to  intersect  with  the  Ontario 

This  final  rule  will  not  have  an  effect  ^^^^^^^^^^^  Airport  lO-mile  radius,  thence 

on  the  sale  of  foreign  aviaUon  products  counterclockwise  along  the  lO-mile  radius  to 

or  services  in  the  United  States,  nor  will  intersect  with  lat.  34''00'40"  N..  long. 

it  have  an  effect  on  the  sale  of  U.S.  117''24'29''  W..  thence  east  along  lat. 

products  or  services  in  foreign  countries  34"'00'40"  N.,  long.  ll7''20'09"  W..  thence 

because  the  rule  will  neither  impose  north  to  Foothill  Boulevard,  thence  west 

costs  on  aircraft  operators  nor  aircraft  along  Foothill  Boulevard  to  the  intersection 

manufacturers  (U.S.  or  foreign).  of  Foothill  Boulevard  and  the  Ontario 

International  Airport  5-mile  radius. 

List  of  Subjects  inl4  CFR  Part  71  •        .        •        •        • 

Airspace,  Incorporation  by  reference,  AWP  CA  C  San  Bernardino,  Norton  AFB,  CA 

Navigation  (air).  IRemoved) 

Adoption  of  the  Amendment 

Paragraph  6003 — Subpart  E — Class  E  airspace 

In  consideration  of  the  foregoing,  the  areas  designated  as  an  extension  to  a  Class 

Federal  Aviation  Administration  C  surface  area 

amends  14  CFR  part  71,  as  follows:  •        •        •        •        • 

PART  71 TAMENOEDI  ^^^  ^^  ^  ^*"  Bernardino.  CA  (Removed] 

1.  The  authority  citation  for  part  71  Iss"«d '°  VVashington,  DC,  on  December  8, 

continues  to  read  as  follows:  ^''■'' 

Willis  C  Nelson. 

Authority:  49  U.S.C.  app.  1348(a),  1354(a),  ._,..,              .■       ^    o  i         j 

1510:  E.O.  10854.  24  FR  9565.  3  CFR.  1959-  iS.u^^XfolZ^T^Sn" 

1963  Comp..  p.  389;  49  U.S.C  106(g);  14  CFR  ^««'"°"''<^'^ InformaUon  Division. 

11.69.  BaUNQ  COOe  4910-19-M 
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ONTARIO,  CA 
CLASS  C  AIRSPACE  AREA 

FIELD  ELEVATION  -  943  FEET 

(  Not  to  be  U9ed  tor  .lavlgathn) 


Bracken 


"^       A^  Riverside 


Prepared  by  the 

FEDERAL  AVIATION  ADMINISTRATION 

Cartographic  Standards  Branch 

ATP-220 


(FR  Doc  93-^30826  Filed  12-16-93;  8:45  am] 
BlUMe  CODE  49M-13-C 
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14  CFR  Pwt  71 

{AmpM*  Doctot  No.  sa-ANM-q 

Amendment  of  Class  E  Airspace; 
Tillamook,  Oregon 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  amends  the 
Tillamook.  Oregon.  Class  E  airspace. 
Modifying  controlled  airspace  extending 
from  700  feet  above  ground  level  (AGL) 
is  necessary  for  an  amended  instrument 
approach  procedure  at  Tillamook 
Municipal  Airport.  Tillamook.  Oregon. 
Airspace  reclassification,  in  effect  as  of 
September  16. 1993.  has  discontinued 
the  use  of  the  term  "transition  area." 
replacing  it  with  the  designation  "Class 
E  airspace."  The  airspace  will  be 
depicted  on  aeronautical  charts  for  pilot 
reference. 

EFFECTIVE  DATE:  0901  u.t.c.  March  3. 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L.  Brovra.  ANM-535,  Federal 
Aviation  Administration.  Docket  No. 
93-ANM-8. 1601  Lind  Avenue  SW.. 
Mhton.  Washington  98055-4056. 
Telephone:  (206)  227-2535. 

SUPPtEMENTARY  INFORMATION: 

History 

On  August  18. 1993.  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  by  amending  the  Tillamook. 
Oregon.  Class  E  Airspace  (58  FR  43826). 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Airspace  reclassification, 
in  effect  as  of  September  16. 1993.  has 
discontinued  the  use  of  the  term 
"transition  area,"  and  airspace 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  is  now 
Class  E  airspace.  Class  E  airspace 
designations  for  airspace  areas 
extending  700  feet  or  more  above  the 
surface  of  the  earth  are  published  in 
Paragraph  6005  of  FAA  Order  7400.9A 
dated  June  17. 1993.  and  effective 
September  16. 1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6. 1993).  The 
Class  E  airspace  designation  listed  in 
this  document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  amends 
the  Class  E  airspace  at  Tillamook. 


Oregon,  to  provide  additional  controlled 
airspace  for  aircraft  executing  an 
amended  instrument  approach 
procedure  at  Tillamook  Mxmidpal 
Airport,  Tillamook,  Oregon. 

Ine  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  pOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  oi^  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART71-{AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a). 
1510;  E.O.  10654,  24  FR  9565,  3  CFR.  1959- 
1963  Comp..  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69.  ^ 

171.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17. 1993.  and 
effective  September  16. 1993.  is 
amended  as  follows: 

Paragraph  6005 — Oass  E  Airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

ANM  OR  ES  TUlamook.  OR  (Revised] 

Tillamook  Airport,  OR 

(lat.  45°25'07''  N,  long.  123''48'49'' W) 
Wilson  NDB.  OR 
(lat.  45»29'05''  N.  long.  123''51'23'' W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7.4-mile 
radius  of  the  Tillamook  Airport,  and  within 
2.5  miles  each  side  of  the  148°  and  328* 
bearings  of  the  Wilson  NDB  extending  from 
the  7.4-mile  airport  radius  to  7  miles 
northwest  of  the  Wilson  NDB. 


Issued  in  Seattle,  Washington,  on 
November  24, 1993. 
Helen  M.  Parks, 

Assistant  Manager,  Air  Traffic  Division 
Northwest  Mountain  Region. 

(FR  Doc.  93-30829  Filed  12-16-93;  8:45  am) 
eauNQ  cooc  4«io-i»-m 

14  CFR  Part  71 

[Airspace  Docket  No.  92-ASW-11] 

Revision  of  Class  E  Airspace:  Falrvtew, 
OK 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  revises  the  Class 
E  airspace  at  Fairview  Mimicipal 
Airport.  Fairview.  OK.  An  amendment 
to  the  nondirectional  radio  beacon 
(NDB)  Runway  (RVVY)  17  standard 
instrument  approach  procedure  (SLAP), 
utilizing  the  Fairview  NDB,  has  made 
this  action  necessary.  Controlled 
airspace  extending  upward  from  700 
feet  above  groimd  level  (AGL)  is  needed 
to  contain  aircraft  executing  the 
approach.  This  action  is  intended  to 
provide  adequate  Class  E  airspace  for 
IFR  operations  at  Fairview  Municipal 
Airport,  Fairview,  OK. 
EFFECTIVE  DATE:  0901  U.t.c.  March  3. 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alvin  DeVane,  System  Management 
Branch,  Air  Traffic  Division,  Southwest 
Region,  Department  of  Transportation, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0530,  telephone  817- 
222-5590. 

SUPPLEMENTARY  INFORMATION: 

History 

On  August  26, 1992,  a  proposal  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  revise 
the  transition  area  at  Fairview,  OK,  was 
published  in  the  Federal  Register  (57 
FR  38634).  A  SIAP.  NDB  RWY  17,  was 
amended  for  Fairview  Municipal 
Airport,  Fairview,  OK.  The  proposal 
was  to  revise  the  controlled  airspace 
extending  upward  from  700  feet  AGL  to 
contain  instrument  flight  rules  (IFR) 
operations  in  controlled  airspace  diu'ing 
portions  of  the  terminal  operation  and 
while  transitioning  between  the  en  route 
and  terminal  environments. 

Interested  persons  were  invited  to 
participate  in  this  rulemaking  by 
submitting  written  comments  on  the 
proposal  to  the  FAA.  No  comments 
objecting  to  the  proposal  were  received. 
Airspace  reclassification,  effective 
^ptember  16, 1993.  has  discontinued 


Federal  Register  /  Vol.  58.  No.  241  /  Friday,  December  17.  1993  /  Rules  and  RegtilaUons      65901 


the  use  of  the  term  "transition  area," 
and  airspace  extending  upward  from 
700  feet  or  more  above  the  ground  level 
is  now  Class  E  airspace.  Other  than  the 
change  in  terminology,  this  amendment 
is  the  same  as  that  proposed  in  the 
notice.  The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  ground  level  are  published  in 
Paragraph  6005  of  FAA  Order  7400.9A 
dated  June  17, 1993,  and  effective 
September  16, 1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6,  1993).  The 
Class  E  airspace  designation  listed  in 
this  document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  revises  the 
Class  E  airspace  located  at  Fairview, 
OK.  The  amendment  of  an  NDB  RWY  17 
SIAP  at  Fairview  Municipal  Airport  has 
made  this  action  necessary.  The 
description  of  the  transition  area  in  the 
NPRM  described  the  extension  to  the 
transition  area  for  the  NDB  RWY  17 
SIAP  as  the  006°  bearing  firom  the 
Fairview  NDB.  The  magnetic  deviation 
has  since  changed  to  7°  east;  therefore, 
the  new  bearing  is  007"  from  the 
Fairview  NDB  as  the  final  inbound 
approach  course  to  the  Fairview  NDB. 
This  final  rule  properly  describes  the 
north  extension  as  the  007°  bearing  frt)m 
the  Fairview  NDB.  The  intended  effect 
of  this  action  is  to  provide  adequate 
controlled  airspace  to  contain  IFR 
operations  at  this  location. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  that  needs 
frequent  and  routine  amendments  to 
keep  them  operationally  current.  It. 
therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26. 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 


Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71 —{AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a). 
1510;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S  C.  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993,  and 
effective  September  16.  1993.  is 
amended  as  follows: 

Paragraph  6005.  Class  E  Airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ASW  OK  E5  Fairview,  OK  (Revised] 

Fairview,  OK 

(lat.  36"'17'41" N..  long.  98''28'55" W) 
Fairview  NDB 
(lat.  36''ini"  N..  long.  98''28'68"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.3-mile 
radius  of  the  Fairview  Municipal  Airport  and 
within  2.5  miles  each  side  of  the  007°  bearing 
of  the  Fairview  NDB  extending  from  the  6.3- 
mile  radius  to  7  miles  north  of  the  Fairview 
Municipal  Airport. 

Issued  in  Fort  Worth,  TX,  on  December  1 , 
1993. 

Lany  L.  Craig, 

Manager,  Air  Traffic  Division,  Southwest 
Region. 

[FR  Doc.  93-30844  Filed  12-16-93;  8:45  am] 
BILLING  CODE  4«10-1»-M 


14  CFR  Part  95 

[Docket  No.  27545;  Amdt  No.  380] 

IFR  Altitudes;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts 
miscellaneous  amendments  to  the 
required  IFR  (instrument  flight  rules) 
altitudes  and  changeover  points  for 
certain  Federal  airways',  jet  routes,  or 
direct  routes  for  which  a  minimum  or 
maximum  en  route  authorized  IFR 
altitude  is  prescribed.  This  regulatory 
action  is  needed  because  of  changes 
occurring  in  the  National  Airspace 
System.  These  changes  are  designed  to 


provide  for  the  safe  and  efficient  use  of 
the  navigable  airspace  under  instrument 
conditions  in  the  affected  areas. 
EFFECTIVE  DATE:  January  6,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  J.  Best,  Flight  Procedures 
Standards  Branch  (AFS-420),  Technical 
Programs  Division,  Flight  Standards 
Service  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-8277. 
SUPPt-EMENTARY  INFORMATION:  This 
amendment  to  part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  part  95) 
amends,  suspends,  or  revokes  IFR 
altitudes  governing  the  operation  of  all 
aircraft  in  flight  over  a  specified  route 
or  any  portion  of  that  route,  as  well  as 
the  changeover  points  (COPs)  for 
Federal  airways,  jet  routes,  or  direct 
routes  as  prescribed  in  part  95.  The 
specified  IFR  altitudes,  when  used  in 
conjunction  with  the  prescribed 
changeover  points  for  those  routes, 
ensiu^  navigation  aid  coverage  that  is 
adequate  for  safe  flight  operations  and 
free  of  frequency  interference.  The 
reasons  and  circimistances  that  create 
the  need  for  this  amendment  involve 
matters  of  flight  safety  and  operational 
efficiency  in  the  National  Airspace 
System,  are  related  to  pubhshed 
aeronautical  charts  that  are  essential  to 
the  user,  and  provide  for  the  safe  and 
efficient  use  of  the  navigable  airspace. 
In  addition,  those  various  reasons  or 
circumstances  require  making  this 
amendment  effective  before  the  next 
scheduled  charting  and  publication  date 
of  the  flight  information  to  assure  its 
timely  availability  to  the  user.  The 
effective  date  of  this  amendment  reflects 
those  considerations.  In  view  of  the 
close  and  immediate  relationship 
between  these  regulatory  changes  and 
safety  in  air  commerce,  I  find  that  notice 
and  public  procedure  before  adopting 
this  amendment  are  unnecessary, 
impracticable,  and  contrary  to  the 
public  interest  and  that  good  cause 
exists  for  making  the  amendment 
effective  in  less  than  30  days.  The  FAA 
has  determined  that  this  regulation  only 
involves  an  established  body  of 
technical  regulations  for  which  frequent 
and  routine  amendments  are  necessary 
to  keep  them  operationally  current. 

It,  therefore— -(1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866,  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
For  the  same  reason,  the  FAA  certifies 
that  this  amendment  will  not  have  a 
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a; 


significant  vooBoraic  impact  on  • 
substantial  munber  of  sinall  entitle* 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act. 

List  of  Subjects  in  14  CFR  Part  95 

Aircraft,  Airspace. 


Issued  in  Wasbiagtan.  DC  on  December  6, 
1993. 

Thomas  C  Accanli. 
Director.  FUt^StamdardsSernce. 

Adoption  of  the  AnMPdnwt 

Acoordiagly.  pursuant  to  the 
authority  (Megated  to  me  by  the 
Administrator,  part  SS  of  thie  Fedacal 
Aviation  Regulations  (14  CFR  part  %5)  is 


amended  as  foUows  effective  at  0901 
u.t.c,  April  1. 1993: 

1.  The  authority  citation  lor  part  95 
continues  to  read  as  loUows: 

Aaterlty:  40  U.S.C  XMB,  1354.  and  ISIO; 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-449. 
Januacy  12. 19831;  and  14  CFR  11.4^K2)- 

PART  95— lAMENDED] 

Z.  Part  95  is  amended  to  read  as 
follows: 


Revisiows  TO  MiNnmuM  Enroute  IFR  Altitudes  and  Changeover  Powts 

{AfTiendment  380— Effective  Dale,  Januaiy  6, 1994) 


^fOW 


To 


MEA 


f  •S.IOOI  Direct  Roulea— U.S.;  Puerto  Rico  Routaa;  Route  1  la  AnModed  to  Read  In  Part 

Borinquen.  PR  WORTMi  CTOOO-MRA.  "1300-MOCA)  _    -Uaha.  PR  FIX 


Route  3  la  Amended  by  Adding  . 
Jaaws.  PR  flX  (VOOO-MRA;  "1300— MOCA)  - tJtahs,  PR  fW.  .1.. — 

la  Amended  to  Read  in  Part 

San  Juaa,  PR  VORTAC  'ISOO-MOCA) - Jaaws,  PR  FIX 


Routes 

•Inham.  PR  nx  CSOOO-JWIRA;  ~1300-MOCA) Idaho,  PR  FIX 


Tuuna.  PR  FIX  r4000— MRA) 

Capftai  1L  VOPTTAC  ...„ 

Ot>itt.  SD  FIX(*3200--MOCA)  

Sea  We.  »il  VORTAC  f*O0O-MIVK) 
Peorta.  W.  VORTAC 


Route? 

•Sarto.PRnx 


1 9SJte09  VOR  Federri  Airway  9  to  Amended  to  need  In  Part 

Pontiac.  IL  VORTAC — 


VOR  FMeral  AInvay  26  to  Amended  to  Read  in  Part 

Redwood  Falls,  MN  VORTAC  


f  9&S044  VOR  Federal  Airway  44  to  Amended  to  Read  in  Part 


•Karrs,  NJFIX 


f  9S.6044  VOR  Federal  Airway  48  to  Amended  to  Read  In  Part 
„...    Pontiac,  H.  VORTAC  ^ 


Corona.  NM  VORTAC 


195.6068  VOR  Fiadenfl  Mnvay  fit  to 

Hoods,  NM  RX:. 

NWBND  

SE  BND 

Hohds,  NM  FIX  CeOOO— MOCA)  ..._ _ Chisum,  NM  VORTAC 


to  Read  In  Part 


|»5jC0ee  VOR  Federofr  Alnway  69  to  Amended  to  Read  in  Part 

Capital.  IL  VORTAC „ Pontiac.  IL  VORTAC _ 

Pontiac,  IL  VORTAC - -    Jcdiet  IL  VORTAC  ....- - _ 

|9SJe83  VOR  Federal  Airway  83  to  Amandad  to  Read  In  Part 

Cartsbad,  NM  VCWTAC - Chisum.  NM  VORTAC 

Chlsum.  «M  VORTAC  r«000-4<IOGA) Honds.  NM  FIX:. 

NW  BND - 

SE  BND -~. 

Honds.  MM  FIX  Corona.  NM  VORTAC 

Otto,  NM  VOR  (M0500-MRA) Lacro.  NM  FIX — 

Lacro,  NM  FIX Santa  Fe.  NM  VORTAC  


Musky,  Ml  FIX 

Keeler,  Ml  VORTAC 


Peoria,  H.  VORTAC  . 
Pontiac  H.  VORTAC 


195.6180  VOR  FederM  Altway  100  to  Amended  to  Read  in  Part 

Keeter.  Ml  VORTAC  

„ LUcMleW,  Mi  VORTAC * 


f  tsjeiis  VOR 


Ainny  118  to  Anianded  to  RaMl  in  Part 

,.    Pofiac,  H.  VORTAC .«..- 

.    JoBat, «.  VORTAC 


•4000 


••9000 


•3000 


•16000 


3500 


3000 


•46O0 


1600 


3000 


8500 
6500 
•9500 


3000 
3000 


5900 
9500 

eoo 

8500 
9000 
9000 


2400 
2600 


3000 

3000 
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From 


To 


§95.6130  VOR  Federal  Airway  130  to  Amended  to  Read  in  Part 
Bradley.  CT  VORTAC  Norwich,  CT  VORTAC    .> 


§95.6227  VOR  Federal  Airway  227  Is  Amended  to  Read  in  Part 

Roberts,  IL  VORTAC  Pontiac,  IL  VORTAC  


§95.6229  VOR  Federal  Ainvay  229  to  Amended  to  Read  in  Part 

Gared,  MD  FIX Oonjl.  DE  FIX  

Donil.  DE  FIX  (•1500-MOCA) „ Atlantic  City.  NJ  VORTAC  


§95.6249  VOR  Federal  Airway  249  to  Amended  to  Read  in  Part 

Robbinsville,  NJ  VORTAC  Jeryy  NJ  FIX 

Jeryy  NJ  FIX  (•2000— MOCA)  Solbe'rg,  NJ  VORTAC  ! 

Solberg,  NJ  VORTAC  Sparta,  NJ  VORTAC 


§95.6262  VOR  Federal  Airway  262  Is  Amended  to  Read  in  Part 

Motif  IL  FIX  joiiet,  IL  VORTAC  


§95.6268  VOR  Federal  Airway  268  to  Amended  to  Read  in  Part 

Smyrna,  DE  VORTAC  (•1300-MOCA)  Leeah,  NJ  FIX  


§95.6291  VOR  Federal  AInvay  291  to  Amended  to  Read  in  Part 

HobbS,  NM  VORTAC  r550a-MOCA)  Chisum,  NM  VORTAC 

Chisum,  NM  VORTAC Dupal,  NM  FIX  

Dupal,  NM  nx Corona,  NM  VORTAC 

Blini.  NM  FIX Gallup.  NM  VORTAC 


§95.6363  VOR  Federal  Airway  363  to  Amended  to  Delete 
Mission  Bay,  CA  VORTAC  (•2000— MOCA)  Krauz,  CA  FIX  


§95.6491  VOR  Federal  Airway  491  to  Amended  to  Read  in  Part 

Rapid  City,  SD  VORTAC  (•5500— MOCA) Dicidnson.  ND  VORTAC  


§95.6500  VOR  Federal  Airway  500  to  Amended  to  Deteto 

Shemya,  AK  VORTAC Beta  AK  FIX 

Beta.  AK  FIX  r4200-MOCA) Creel.  AK  FIX  JJS'ZZ'ZZZZ^. 

Creel,  AK  FIX Amchitica/Dcmsnd,  AK  VORTAC  

Amchitita/Dcmsnd,  AK  VORTAC Nutre  AK  FIX 

Nutre.  AK  FIX  CSSOO-MOCA)  Adak'(Navy),  Mit^DBZIZZZ". 


§  95.6525  VOR  Federal  Airway  525  to  Amended  to  Oetote 

Amchitka/Dcmsnd,  AK  VORTAC Kodee  AK  FIX 

Kodeo.  AK  FIX  r2300-MOCA) Fries  AK  FIX     

Fries,  AK  FIX  (•7400-MOCA) Adak  (Navy).  AK  f^DBZZ'IZZ 


§95.6545  VOR  Federal  Airway  545  to  Amended  to  Read  in  Part 

Miles  City.  MT  VORTAC  (•5200-MOCA)  Williston.  ND  VORTAC  


§95.6591  VOR  Federal  Airway  591  to  Amended  to  Read  in  Part 

Slolm.  CO  nx Snow.  CO  VOR/DME 


§95.6597  VOR  Federal  Airway  597  is  Added  to  Read 

Mission  Bay,  CA  VORTAC  Oceanside,  CA  VORTAC 

Oceanside,  CA  VORTAC Balbo.  CA  FIX  

Balbo.  CA  FIX seal  Beach,  CA  VORTAC:. 

NW  BND 

^     .  „  SE  BND  

Seal  Beach,  CA  VORTAC Darts,  CA  FIX:. 

NW  BND 

SE  BND  

Darts.  CA  FIX Van  Nuys.  CA  VOR/DME  

Van  Nuys.  CA  VOR/DME  feiOO-MCA  FILLMORE  VORTAC.    •RHmore.  CA  VORTAC  ...  . 
W  BND). 

Rllmore.  CA  VORTAC  fOOOO— MRA)  •Ohigh.  CA  FIX  

^^^>  CA  FIX San  Marcus.  CA  VORTAC  ...!!.."..! 


MEA 


6000 


3000 


8000 
•2000 


4000 

•3000 

3000 


3000 


•1800 


•6000 
9500 
9500 

11000 


•4500 


•9000 


2500 

•11000 

3500 

2500 

•11000 


2500 
•11000 
•11000 


•6000 


14000 


3000 
4000 

3000 
4000 

6000 
4000 
5000 
5500 

8000 
8000 
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From 


To 


MEA 


195.6420  Hawan  VOR  Fadanrt  Airway  » la  Amandad  to  Aaad  In  ^art 

JuHe.  HI  RX  Jorda.  HI  FIX 

Jorda.  HI  FIX ~ - Crisl.  HI  RX  ~~ 


5000 
10000 


From 


To 


MEA 


MAA 


195.7133  Jet  noma  Na  133  la  Amandad  to  flaad  In  Fart 

Hunvy.AKRX 


aofka  island.  AK  VORTAC 

Hunyy.  AK  FIX Hinchinbrook.  AKNDB 


195.7237  Jat  Route  No.  237  la  Amended  to  tMeta 
Amchitka/Dcmsnd.  AK  VORTAC 


Shemya,  AK  VORTAC 

Amchttka/Dcmsnd.  AK  VORTAC  „ Adak  (Navy).  AK  NDB 


195.7233  Jat  Route  Na  238  la  Amended  to  Delete 

Amchitka/Dcmsnd,  AK  VORTAC  Fries.  AK  FIX 

Fries.  AK  FIX  --    Adifc  (Nevy).  AK  MOB  


24000 

45000 

18000 

45000 

18000 

45000 

18000 

45000 

18000 

45000 

18000 

45000 

[FR  Doc  93-30834  Filod  12-16-93;  8:45  tml 
BUMQ  cooe  4ei«-1S-M 

14CFRPart97 


No.  27541;  AmdL  No.  1576] 


Standard  tnatrument  Approach 
Procedures:  Miscellaneous 
Anwndments 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

summary:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SlAPs)  for  operations  at  certain 
aiqxvta.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
ainpace  and  to  promote  safe  flight 
operations  under  Instrument  flight  rules 
at  the  affected  airports. 
DATES:  Effective:  An  effective  date  for 
each  SLAP  is  specified  in  the 
amendatory  provisions. 

incorporation  by  lefereDoe-epproved 
by  tfee  Director  of  the  Federal  Register 
on  December  31. 1980,  and  reapproved 
as  of  January  1, 1982. 
ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
araenidment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA  Headquarters 
Building,  800  ladependeace  Avenue 
SW.,  WashiB^toii.  DC  20S91: 


2.  The  PAA  Regional  Office  of  die 
region  in  which  affected  airport  is 
located:  or 

3.  The  Fli^t  Inspection  Field  Office 
which  originated  the  SIAP. 

ForPurchaee — 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  toqoiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
indfyenttacca  Avsoue  SW.« 
Wasdiin^UsD,  DC  205S1;  or 

2.  The  FAA  Regional  Office  of  the 
regian  in  whkfa  (he  affactad  airpocl  is 
located 

By  Subscription — 

Copies  of  all  SIAPs,  oiaiied  once  j 
every  2  %veeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Govennnent  Printing  Office, 
Washington.  DC  20402. 
FOR  FURTHER  MFORMATION  CONTACT: 
Paul  ].  Best,  Flight  Procedures 
StMidaids  Bcaoch  (AFS-420).  Tachaical 
Programs  Division.  FU^t  Standards 
Service.  Federal  Aviation 
AAaninytiTotinn,  goo  iadepeodaooe 
Avenue  SW..  Washington.  DC  20591: 
telephone  (202)  267-8277. 

9umaeMrARV  mpormaivsn:  This 
amendment  to  pert  97  of  the  Federal 
Aviation  Regulations  |14  CFR  part  97) 
establisihes,  amends,  suspends,  or 
revokes  Starwiard  instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  aad  die  Natiooal  Flight  Data 
Center  IFDQ/ParBiattent  (P)  Notices  to 
Airmen  (NOT AM)  which  are 
incorporated  by  mferaooe  in  the 
ameadnMot  nsder  5  U.SXL  552(a).  1 


CFR  part  51,  and  §97.20  of  the  Federal 
Ariatione  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impracticaL  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
That,  the  advantages  of  incorporation 
by  reference  aie  realized  and 
publication  of  the  compiete  descriptioB 
of  each  SLAP  contained  in  FAA  form 
documents  is  onnecessary.  The 
Provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  Identifies 
the  airport,  its  location,  the  (H'ooedure 
identification  and  the  amendment 
niimhw, 

The  Rale 

Tbia  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  114  CFR 
part  97)  estabbshes.  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considn'atioas.  this 
amendment  incorporjAes  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOT  AM  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FIXVTemporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs.  the  respective  FDC/T 
NOTAMs  have  been  canceled.  The  FDC/ 
P  NOTAMs  far  the  SIAPs  cooteined  in 
this  amandotent  are  based  on  the 
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criteria  contained  in  the  U.S.  Standard 
for  Terminal  Instrument  Approach 
Procedures  (TERPs).  In  developing  these 
chart  changes  to  SIAPs  by  FDC/P 
NOTAMs,  the  TERPs  criteria  were 
apphed  to  only  these  specific  conditions 
existing  at  the  affected  airports. 

This  amendment  to  part  97  contains 
separate  SIAPs  which  have  compliance 
dates  stated  as  effective  dates  based  on 
related  changes  in  the  National  Airspace 
System  or  the  application  of  new  or 
revised  criteria.  All  SIAP  amendments 
in  this  rule  have  been  previously  issued 
by  the  FAA  in  a  National  Flight  Data 
Center  (FDC)  Notice  to  Airmen 
(NOT AM)  as  an  emergency  action  of 
immediate  flight  safety  relating  directly 
to  published  aeronautical  charts.  The 
circumstances  which  created  the  need 
for  all  these  SIAP  amendments  requires 
making  them  eCfiective  in  less  than  30 
days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  US  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 


for  making  these  SIAPs  effective  in  less 
than  30  days. 

Condttston 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  v\rhlch 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
oirrenL  It.  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  order  12866;  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  Traffic  Control.  Standard 
Instrument  Approaches.  Incorporation 
by  reference.  Navigation  (air). 

Issued  in  Washington,  DC  on  December  3. 
1993. 

Thamas  C  Acxjirdi. 

Director.  FUght  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 


Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  u.t.c.  on 
the  dates  specified,  as  follows: 

PART  97— STANOARO  INSTRUyENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1348, 1354(a), 
1421  and  1510;  49  U.SXl  106(g)  (revised  Pub. 
L  97-449,  January  12, 1983);  and  14  CFR 
11.49{bK2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§$97.23, 97.25, 97.27. 97.29, 97.31. 97  J3. 
and97.3S    [AmendecQ 

By  amending:  §97.23  VOR.  VOR/ 
DME.  VOR  or  TACAN.  and  VOR/DME 
orTACAN;  §97.25  LOC,  LOC/DME, 
LDA,  LDA/DME,  SDF.  SDF/DME; 
§  97.27  NDB.  NDB/DME;  §  97.29  ILS. 
ILS/DME.  ISMLS.  MLS.  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SIAPs; 
§97.33  RNAV  SIAPs;  and  §97.35 
COPTER  SIAPs.  idenUfied  as  follows: 


Effective 


11/16/93 
11/18«3 
11/18/93 
♦1/18/93 

l|l/18/93 
111/19/93 
lil/26/93 
IJI/26/93 
l|2/01/93 

l|2/01/93 


State 


CA 
AK 
AK 
CO 

NJ 

HI 

CT 

CT 

SC 

SC 

SC 
MO 


City 


San  Frandsco 

Ketchikan  

Ketchikan 

Rifle 


Unden  .... 
Kahutui  ... 
Hartfofd  .. 
Hartford  .. 
Co4umt>ia 

Coiunbia 


Chafleston  . 
Kansas  Qty 


Airport 


San  Frandsoo  Intl ... 

Ketchikan  (nti  

Ketchikan  Intl  

GarfieM  County  Re- 
gional. 

Linden 

KstfHJiul 

Harttord-Brainard  .... 

Hartfofd-Bramard  .... 

Coiunbia  Metropoli- 
tan. 

Columbia  Metropoli- 
tan. 

Chaileston /^FB/lnli  . 

Kansas  City  \nt  


fOCHo. 


3«3S5 
3/6269 
3/6270 
3/6271 

3/6260 
3/6285 
3«'6353 
3/6354 
3/6412 

3/6416 

3/6440 
3/6457 


StAP 


VOR-B  AMDT  5A... 
ILS/DME-1  RWY  1 1  AMOT  5A.. 
f^DB/DME-A  AMDT  6... 
LOC/DME-A  AMOT  5... 

VOR-C,  ORIG  A.. 
NOB/DME  RWY  2  AMOT  1... 
VOR-A  AMD  9... 
LDA  RWY  2  AMOT  1... 
ILS  RWY  29  AMOT  3A„. 

ILS  RWY  11  AMDT  13... 

ILSFIWY15AMDT20... 
ILS  RWY  19R  AMDT8... 


[FR  Doc.  93-30836  Filed  12-16-93;  8:45  am] 

BIUJNO  CODE  4t10-1»-M 


14  CFR  Part  97 

[Docket  No.  27540;  Amdt  No.  1575] 

Standafd  Instrument  Approach 
Procedures;  Miscallaneous 
Amandmants 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  faciUties,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 


\ 


promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  Effective:  An  effective  date  for 
each  SIAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980.  and  reapproved 
as  of  January  1,  1982. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows; 
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For  Examinatio 

1.  FAA  Rules  Docket.  FAA  Headquarters 
Building.  800  Independence  Avenue 
SW..  Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SIAP. 

For  Purchase — 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue  SW.. 
Washington.  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  eurport  is 
located. 

By  Subscription — 

Copies  of  all  SIAPs.  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Docximents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  J.  Best.  Flight  Procedures 
Standards  Branch  (AFS-420),  Technical 
Programs  Division.  Flight  Standards 
Service,  Federal  Aviation 
Administration.  800  Independence 
Avenue  SW..  Washington.  DC  20591; 
telephone  (202)  267-8277. 
SUPPLOIENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a).  1  CFR  part  51,  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3.  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  tne 


affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SLAP 
as  contained  in  the  transmittal.  Some 
SLAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOTAMi  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SLAP 
amendments  may  require  making  them 
effective  in  less  Uian  30  days.  For  the 
remaining  SLAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided.  »- 

Fmther,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  In  developing  these 
SIAPs,  the  TERPs  criteria  were  applied 
to  the  conditions  existing  or  anticipated 
at  the  affected  airports.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SLAPs 
are  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SLAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control,  Airports, 
Incorporation  by  reference,  Navigation 
(Air),  Standard  instrument  approaches, 
Weather. 


Issued  in  Washington.  DC,  on  December  3, 
1993. 

Thomas  C.  Accardi, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  u.t.c.  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUME^^■ 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1348, 1354(a). 
1421  and  1510;  49  U.S.C.  106(g)  (Revised 
Pub.  L.  97-449.  January  12, 1983);  and  14 
CFR  11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§97.23.  97.25,  97J27,  97.29,  97.31,  97.33, 
and  97.35    [AmwtdMQ 

By  amending:  §97.23  VOR,  VOR/ 
DME,  VOR  or  TANCAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC.  LOC/DME. 
LDA.  LDA/DME.  SDF.  SDF/DME; 
§  97.27  NDB.  NDB/DME;  §  97.29  ILS, 
ILS/DME,  ISMLS,  MLS,  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SIAPs; 
§97.33  RNAV  SL\Ps;  and  §97.35 
COPTER  SL\Ps,  identified  as  follows: 

•  •  '  Effective  March  3. 1994 

Courtland,  AL,  Industrial  Airpark,  VOR  RWY 

13,  Orig. 
Harrison,  AR,  Boone  County,  LOC/DME  RWY 

36,  Amdt.  7 
Harrison,  AR,  Boone  County,  NDB-B,  Amdt. 

1 
Mountain  View,  AR,  Harry  E.  Wilcox 

Memorial  Field,  NDB-A,  Amdt.  1 
Warren.  AR,  Warren  Muni.  VOR/DME-A, 

Amdt.  4 
Fort  Huachuca/ZSierra  Vista,  AZ.  Libby  AAF/ 

Sieri'a  Vista  Muni,  RADAR-2,  Orig. 
San  Diego,  CA,  San  Diego  Intl-Lindbergh  Fid, 

ILS  RWY  9,  Amdt.  1 
Tallahassee,  FL,  Tallahassee  Regional,  ILS 

RWY  27.  Amdt.  4 
Holdenville,  OK.  Holdenville,  Muni,  NDB 

RWY  17,  Amdt.  3 
Idabel.  OK,  Idabel,  NDB  RWY  17,  Amdt.  2 
Seminole,  OK,  Seminole  Muni,  NDB  RWY 

16.  Amdt.  2 
Carlsbad,  NM,  Cavern  City  Air  TRML,  VOR 

RWY  32L.  Amdt.  5 
Carlsbad,  NM.  Cavern  City  Air  TRML,  ILS 

RWY  3,  Amdt.  4 
Carlsbad,  NM,  Cavern  City  Air  TRML,  VOR/ 

DME  RNAV  RWY  14R,  Amdt  2 
Bay  City.  TX,  Bay  City  Muni,  VOR/DME-A. 

Amdt.  4 
Bay  City.  TX,  Bay  Qty  Muni,  NDB  RWY  13, 

Amdt.  3 
Clarendon.  TX,  Clarendon  Muni,  NDB  RWY 

1,  Amdt.  2 
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Highgite.  VT.  Franklin  County  State.  VOR/ 

DME  RWY  19,  Amdt  1 
South  Hill,  VA,  Mecklenburg-Brunswick 

Regional.  NDB  RWY  1,  Amdt  1 
Buriington,  WI.  Burlington  Muni.  VOR-A. 

Amdt  1 
Burlington,  WI.  Burlington  Muni.  VOR  RWY 

29,  Amdt  7 

•  *•  'Effective  February  3. 1994 

Sioux  Center.  lA.  Sioux  Center  Muni.  NDB 
RWY  17.  Amdt  4 

•  •  'Effective  Januarys.  1994 

Fort  Lauderdale.  PL.  Port  Lauderdale- 

Hollywood  Intl.  ILS  RWY  9L.  Amdt  17 
Fort  Lauderdale,  FL.  Fort  Lauderdale- 

Hollywood  InU.  ILS  RWY  27R.  Amdt  5 
Adel.  Ga.  Cook  County.  VOR/DME-A,  Orig. 
Chicago.  II,  Lansing  Muni.  VOR-A.  Amdt.  5 
Le  Mars,  LA,  Le  Mars  Muni,  VOR/DME  RWY 

36,  Amdt  1 
Le  Mars.  lA,  Le  Mars  Muni,  NDB  RWY  18. 

Amdt  9 
Osooda.  MI.  Oscoda-Wurtsmith.  VOR  RWY  6. 

Orig. 
Oscoda.  ML  Oscoda-Wurtsmith.  ILS/DME 

RWY  24,  Orig. 
Caledonia.  MN,  Houston  County.  NDB  RWY 

31,  Amdt  1.  CANCELLED 
Cook,  MN.  Cook  Muni,  NDB  RWY  31.  /^dt 

1 
Fergus  Falls.  MN,  Fergus  Falls  Muni-Einar 

Mickelson  Fid,  VOR  RWY  13.  Orig. 
Fergus  Palls,  MN,  Fergus  Falls  Muni-Einar 

Mickelson  Hd,  VOR  RWY  17,  /^dt.  6B, 

CANCELLED 
Fergus  Falls,  MN,  Fergus  Falls  Muni-Einar 

Mickelson  Fid,  VOR/DME  RWY  31.  Amdt 

3B.  CANCELLED 
Fergus  Falls.  MN.  Fergus  Falls  Muni-Einar 

Mickelson  Fid,  VOR  RWY  35.  Amdt  9 
Fergus  Falls,  MN,  Fergus  Falls  Muni-Einar 

Mickelson  Fid,  NDB  RWY  31.  Orig. 
Fergus  Falls,  MN.  Fergus  Falls  Munl-Elnar 

Mickelson  Hd.  ILS  RWY  31 ,  Orig. 
Caldwell,  OH.  Noble  county,  VOR-A.  Amdt 

1 

•  *  '  Effective  Deceadter  3. 1993 

Kansas  City.  MO.  Kansas  Qty  Intl,  ILS  RWY 
19R.  Amdt  9 

•  •  'Effective  December  1,1993 

Las  Vegas,  NV,  McCarran  Intl,  ILS  RWY  25L, 
Amdt  2 

•  •  *  Effective  November  22.  1993 

Moberly,  MO,  Omar  N  Bradley,  VOR/DME- 

A,  Amdt  3 
Moberly,  MO.  Omar  N  Bradley,  NDB  RWY 

13,  Amdt  4 
Moberly,  MO,  Omar  N  Bradley,  NDB  RWY 

31,  Amdt  4 

•  •  '  Effective  November  19.  1993 
Colurribus-West  Point/Starlcville,  MS,  Golden 

Triangle  Regiooal,  LOC/DME  BC.  RWY  36. 

Amdt  6 
Atlanta.  TX,  Atlanta  Muni.  NDB  RWY  5, 

Amdt  2 
lacksoo.  WY.  )ackson  Hole.  VOR/DME  RWY 

36.  Amdt  4 

•  •        •        •        • 

Nate:  The  FAA  published  an  Amendment 
in  Docket  Na  27S3a  Amdt  No.  1573  to  Part 
97  of  the  Federal  Aviation  Regulations  ^VoL 


58  FR.  Na  226.  Page  63065;  dated  Tuesday 
November  30. 1993)  under  Section  97.27 
ESective  6  J^^  94.  whicli  is  hei«by  amended 
as  follows: 
Louisville.  KY,  Bowman  Field.  NDB  RWY  32. 

Amdt  15  is  hereby  rescinded. 

Amendment  14  remains  in  effect 

(FR  Doc  93-30837  Filed  13-16-93;  8:45  am] 

BiUJNC  CODE  4»1»-1S-II 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  931 

New  Mexico  Permanent  Regulatory 
Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM). 
Interior. 

ACTION:  Final  rule;  approval  of  proposed 
amendment 

SIANIARY:  OSM  is  announcing  its 
decision  to  approve,  with  certain 
exceptions  and  additional  requirements, 
an  amendment  to  the  New  Mexico 
permanent  regulatory  program  (New 
Mexico  program)  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  amendment 
consists  of  changes  to  New  Mexico's 
existing  regulations  pertaining  to  the 
definition  of  "owned  or  controlled  and 
owns  or  controls";  designation  of  lands 
unsuitable  for  coal  mining;  permit 
information  requirements;  protection  of 
the  hydrologic  balance;  reclamation 
plans  for  ponds,  impoundments)  banks, 
dams,  and  embankments;  transportation 
facilities;  subsidence  control;  support 
facilities;  review  of  permit  applications; 
criteria  for  permit  approval  or  denial; 
improvidently  issued  permits;  permit 
conditions;  performance  standards  for 
roads  used  in  coal  exploration;  permit 
requirements  for  coal  exploration;  coal 
processing  waste  dams  and 
embankments;  protection  of  threatened 
and  endangered  species:  revegetation; 
roads;  and  cessation  orders.  The 
amendment  also  repeals  the  statutory 
language  pertaining  to  the  2-acre 
exemption.  The  amendment  revises  the 
New  Mexico  program  to  be  consistent 
with  the  corresponding  Federal 
regulations. 

EFFECTIVE  DATE:  December  17, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  H.  Hagen,  Telephone  (505)  766- 
1486. 

SUPPt-EMENTARY  MFORMATION: 

I.  Background  on  the  New  Mexico  Program 

II.  Proposed  Amendment 
in.  Director's  Findings 


IV.  Summary  and  Disposition  of  Conunents 

V.  Director's  Decision 

VI.  Procedural  Determinations 

I.  Background  on  the  New  Mexico 
Program 

On  December  31, 1980.  the  Secretary 
of  the  Interior  conditionally  approved 
the  New  Mexico  program.  General 
background  information  on  the  New 
Mexico  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  of  the  New  Mexico  program 
can  be  found  in  the  December  31,  1980. 
Federal  Register  (45  FR  86459). 
Subsequent  actions  concerning  New 
Mexico's  program  and  program 
amendments  can  be  foimd  at  30  CFR 
931.15,931.16,  and  931.30 

n.  Proposed  Amendment 

By  letter  dated  January  16, 1991 
(Administrative  Record  No.  NM-623). 
New  Mexico  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA.  New  Mexico  submitted  the 
proposed  amendment  in  response  to 
letters  dated  May  11  and  November  1, 
1989,  and  February  7  and  June  22, 1990. 
that  OSM  sent  to  New  Mexico  in 
accordance  with  30  CFR  732.17(d) 
(Administrative  Record  Nos.  NM-494, 
NM-550,  NM-563,  and  NM-596). 

The  rules  that  New  Mexico  proposed 
to  revise  were:  Coal  Surface  Mining 
Commission  (CSMC)  Rule  80-1-1-5. 
definition  of  "owned  or  controlled  and 
owns  or  controls";  CSMC  Rules  80-1-7- 
13  and  7-14.  permit  information 
requirements;  CSMC  Rule  80-1-9-25, 
reclamation  plans  for  ponds, 
impoundments,  banks,  dams,  and 
embankments;  CSMC  Rule  80-1-9-37, 
transportation  facilities;  CSMC  Rules 
80-1-6-39,  20-121.  and  20-124. 
subsidence  control:  CSMC  Rule  80-1-9- 
40,  support  faciUUes:  CSMC  Rule  80-1- 
11-17,  review  of  permit  applications; 
CSMC  Rule  80-1-11-19,  criteria  for 
permit  approval  or  denial:  CSMC  Rules 
80-1-11-20  and  11-24,  improvidently 
issued  permits;  CSMC  Rule  80-1-11-29, 
permit  conditions;  CSMC  Rules  80-1- 
12-10  and  34-1  through  34-10. 
exemption  for  coal  extraction  incidental 
to  the  extraction  of  other  minerals: 
CSMC  Rule  80-1-19-15,  performance 
standards  for  roads  used  in  coal 
exploration;  CSMC  Rule  80-1-19-17. 
permit  requirements  for  coal 
exploration;  CSMC  Rule  80-1-20-93. 
coal  prt)cessing  waste  dams  and 
embankments:  CSMC  Rules  80-1-20- 
116  and  20-117,  revegetation;  CSMC 
Rules  80-1-20-150  and  20-151.  roads: 
and  CSMC  Rule  80-1-30-11,  cessation 
orders. 
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OSM  published  a  notice  in  the 
January  29, 1991,  Federal  Register  (56 
FR  3234)  announcing  receipt  of  the 
amendment  and  inviting  public 
comment  on  the  adequacy  of  the 
proposed  amendment  (Administrative 
Record  No.  NM-626).  The  public 
comment  period  ended  on  February  28, 
1991. 

By  letters  dated  February  6  and  March 
27, 1991,  New  Mexico  submitted,  on  its 
own  initiative,  proposed  revisions  to 
CSMC  Rule  80-l-20-97(b)  and  (c) 
pertaining  to  the  protection  of 
threatened  and  endangered  species 
(Administrative  Record  Nos.  NM-627 
and  NM-635)  and  requested  that  these 
proposed  revisions  be  included  as  part 
of  its  January  16, 1991  proposed 
amendment. 

During  its  review  of  the  amendment, 
OSM  identified  concerns  relating  to 
CSMC  Rule  80-l-9-25(c),  reclamation 
plans  for  ponds  impoundments,  banks, 
dams,  and  embankments;  CSMC  Rule 
80-1-9-37.  transportation  facilities; 
CSMC  Rules  80-1-9-39  (b),  and  (c),  20- 
121(a),  and  20-124,  subsidence  control; 
CSMC  Rule  80-l-ll-29(a),  permit 
conditions;  CSMC  Rule  80-1-19- 
15(ejft),  performance  standards  for 
roads  used  in  coal  exploration:  CSMC 
Rule  80-l-20-93(e),  coal  processing 
waste  dcmas  and  embankments;  CSMC 
Rules  80-l-20-97(b)  and  (c),  protection 
of  threatened  and  endangered  species; 
CSMC  Rules  80-1-20-116  and  20-117. 
revegetation;  CSMC  Rule  80-1-20- 
150(d)(1),  roads;  CSMC  Rule  80-1-30- 
11(a),  cessation  orders;  and  CSMC  Rule 
80-l-34-6(a)(2),  exemption  for  coal 
extraction  incidental  to  the  extraction  of 
other  minerals.  OSM  notified  New 
Mexico  of  the  concerns  by  letter  dated 
April  15. 1991  (Administrative  Record 
No.  NM-636). 

New  Mexico  responded  in  a  letter 
dated  July  22, 1991,  by  submitting  a 
revised  amendment  (Administrative 
Record  No.  NM-645).  The  regulations 
that  New  Mexico  proposed  to  further 
revise  were:  CSMC  Rules  80-l-9-25(b) 
and  (e),  reclamation  plans  for  coal 
processing  waste  dams  and 
embankments;  CSMC  Rule  80-1-9-37, 
transportation  facilities;  CSMC  Rules 
80-l-9-39(b).  (c),  and  (d).  subsidence 
control;  CSMC  Rules  80-1-1  l-29(a)  and 
(d),  permit  conditions:  CSMC  Rule  80- 
l-19-15(c),  performance  standards  for 
roads  used  in  coal  exploration;  CSMC 
Rules  80-l-20-97(b)  and  (c),  protection 
of  threatened  and  endangered  species; 
CSMC  Rules  8O-1-20-116  and  20- 
117(c),  revegetation;  CSMC  Rule  80-1- 
20-150  roads;  CSMC  Rule  80-1-30-11, 
cessation  orders;  and  CSMC  Rule  80-1- 
34-6,  exemption  for  coal  extraction 
incidental  to  the  extraction  of  other 


minerals.  In  addition.  New  Mexico 
submitted  for  the  first  time  a  proposed 
revision  to  CSMC  Rule  80-l-9-21(c), 
pertaining  to  protection  of  the 
hydrologic  balance. 

OSM  published  a  notice  in  the  August 
9. 1991,  Federal  Register  (56  FR  37870) 
announcing  receipt  of  the  revised 
amendment  and  inviting  public 
comment  on  its  adequacy 
(Administrative  Record  No.  NM-648). 
The  public  comment  period  ended 
August  26,  1991. 

During  its  review  of  the  revised 
amendment,  OSM  identified  concerns 
relating  to  CSMC  Rules  80-1-9-25  (c) 
and  (e),  reclamation  plans  for  coal 
processing  waste  dams  and 
embankments:  CSMC  Rules  80-1-9- 
39(b)  and  (c),  subsidence  control;  CSMC 
Rule  80-1-11-29,  permit  conditions; 
CSMC  Rules  80-1-20-116  and  20-117. 
revegetation;  CSMC  Rule  80-1-20-  » 
150(c).  roads;  and  CSMC  Rules  80-1- 
30-1 1(b)  through  (1),  cessation  orders. 
OSM  notified  New  Mexico  of  the 
concerns  by  letter  dated  November  19. 
1991  (Administrative  Record  No.  NM- 
668). 

New  Mexico  responded  in  a  letter 
dated  September  1, 1992,  by  submitting 
a  revised  amendment  (Administrative 
Record  No.  NM-685).  The  regulations 
that  New  Mexico  proposed  to  further 
revise  were:  CSMC  Rule  80-1-1-5, 
definition  of  "owned  or  controlled  and 
owns  or  controls";  CSMC  Rules  80-1-7- 
13  and  7-14,  permit  information 
requirements;  CSMC  Rule  80-1-9-21  (c), 
protection  of  the  hydrologic  balance; 
CSMC  Rules  80-l-9-25(b),  (c).  and  (e), 
reclamation  plans  for  ponds, 
impoundments,  banks,  dams,  and 
embankments;  CSMC  Rule  80-1-9-3^. 
transportation  facilities;  CSMC  Rules 
80-l-9-39(b).  (c).  and  (d).  20-121.  and 
20-124,  subsidence  control;  CSMC  Rule 
80-1-9-40.  support  facihties;  CSMC 
Rules  80-l-ll-17(c),  (d).  and  (e), 
review  of  permit  applications;  CSMC 
Rule  80-1-11-19(1),  criteria  for  permit 
approval  of  denial;  CSMC  Rules  80-1- 
11-20  and  11-24.  improvidently  issued 
permits:  CSMC  Rule  80-1-1  l-29(d). 
permit  conditions;  CSMC  Rule  80-1- 
19-1 5(c),  performance  standards  for 
roads  used  in  coal  exploration;  CSMC 
Rule  80-1-19-17,  permit  requirements 
for  coal  exploration;  CSMC  Rule  80-1- 
20-93,  coal  processing  waste  dams  and 
embankments;  CSMC  Rules  80-1-20- 
97(b)  and  (c),  protection  of  threatened 
and  endangered  species;  CSMC  Rules 
80-1-20-116  and  20-117,  revegetation; 
CSMC  Rules  80-1-20-150  and  20- 
151(a),  (b),  and  (c),  roads;  and  CSMC 
Rules  80-1-30-1 1(b)  through  (1). 
cessation  orders.  In  this  revised 
amendment.  New  Mexico  also  (1) 


submitted  for  the  first  time  proposed 
revisions  to  CSMC  Rule  80-1-4-1 5(b), 
designation  of  lands  unsuitable  for  coal 
mining,  and  CSMC  Rule  80-1-20-91  (c), 
coal  processing  waste  dams  and 
embankments;  (2)  advised  OSM  and  the 
public  of  the  deletion  from  the  New 
Mexico  Surface  Mining  Act,  New 
Mexico  Statutes  Annotated  (NMSA)  69- 
25A-31(B),  concerning  the  2-acre 
exemption,  and  (3)  withdrew  from 
further  OSM  consideration  in  this 
amendment  CSMC  Rules  80-1-12-10, 
34-1,  34-2,  34-3,  34-4,  34-5,  34-6,  34- 
7,  34-8.  34-9,  and  34-10.  concerning 
the  exemption  for  coal  extraction 
incidental  to  the  extraction  of  other 
minerals. 

OSM  published  a  notice  in  the 
October  28, 1992,  Federal  Register  (57 
FR  48764)  announcing  receipt  of  the 
revised  amendment  and  inviting  public 
comment  on  the  adequacy  of  the 
proposed  amendment  (Administrative 
Record  No.  NM-697).  The  public 
comment  period  closed  November  12. 
1992. 

III.  Director's  Findings 

After  a  thorough  review,  pursuant  to 
SMCRA  and  the  Federal  regulations  at 
30  CFR  732.15  and  732.17,  the  Director 
finds,  with  certain  exceptions  and 
additional  requirements,  that  the 
proposed  amendment  as  submitted  by 
New  Mexico  on  January  16, 1991,  and 
subsequently  revised  on  February  6, 
March  27,  and  July  22, 1991.  and 
September  1, 1992,  is  no  less  stringent 
than  SMCRA  and  no  less  effective  than 
the  corresponding  Federal  regulations. 

1.  Substantive  Revisions  to  New 
Mexico's  Rules  That  Are  Substantively 
Identical  to  the  Corresponding  Federal 
Regulations 

New  Mexico  proposed  revisions  to  the 
following  regulations  that  are 
substantive  in  nature  and  contain 
language  that  is  substantively  identical 
to  the  corresponding  Federal  regulations 
(listed  in  parentheses):  CSMC  Rule  80- 
1-1-5  (30  CFR  773.5),  definition  of 
"owned  or  controlled  and  owns  or 
controls";  CSMC  Rules  80-1-7-1 3(a) 
through  (i)  and  7-14(a),  (b).  and  (d)  (30 
CFR  778.13(a)  through  (i)  and  778.14(a). 
(b),  and  (d)).  permit  information 
requirements;  CSMC  Rules  80-1-9- 
37(a).  (b),  and  (d)  (30  CFR  780.37(a)(1). 
(a)t4),  and  (a)(6),  and  784.24(a)(4).  and 
(a)(6)).  transportation  facilities:  CSMC 
Rule  80-1-9-40  (30  CFR  780.38  and 
784.30).  support  facilities;  CSMC  Rule 
80-l-ll-17(a)  (30  CFR  773.15(e)). 
review  of  permit  applications;  CSMC 
Rules  80-1-11-20(8),  (bKl)(i).  (bM2).  (c). 
(c)(1)  through  (c)(4).  and  11-24  (30  CFR 
773.20(a),  (b)(l)(i).  (b)(2).  (c),  (c)(1) 
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through  (c)(4).  and  773.21). 
improvidently  issued  permits;  CSMC 
Rules  80-l-19-17(a)  and  (b)  (30  CFR 
772.14(a)  and  (b)).  permit  requirements 
for  coal  exploration;  CSMC  Rules  80-1- 
20-93(a)  and  (d)  (30  CFR  816.84(b)(1) 
and  (b)(2).  and  817.84(b)(1)  and  (b)(2)). 
coal  processing  waste  impounding 
structures;  CSMC  Rules  80-1-20- 
150(a)(2)(iii)  and  (g)(5)  through  (g)(7)  (30 
CFR816.150(a)(2)(iii).  (f)(3).  (f)(5),  (f)(6). 
and  817.150(a)(2)(iii),  (f)(3),  (f)(5),  and 
(f)(6)),  roads;  CSMC  Rules  80-1-20- 
151(a)  and  (c)(1)  (30  CFR  816.151(a), 
(d)(1)  and  817.151(a),  (d)(1)),  primary 
roads;  CSMC  Rules  80-l-30-ll(b)  and 
(1)  and  recodification  of  paragraph  (c) 
through  (k)  (30  CFR  843.11(a)(2)  and 
(g)),  cessation  orders. 

Because  these  proposed  New  Mexico 
rules  are  substantively  identical  to  the 
corresponding  Federal  regulations,  the 
Director  finds  that  they  are  no  less 
effective  than  the  corresponding  Federal 
regulations  and  approves  them. 

2.  CSMC  Rule  80-l-4-15(b)(2). 
Notification  Requirements  for 
Designating  Lands  Unsuitable  for 
Surface  Coal  Mining  Operations 

At  30  CFR  931.16(c).  the  Director 
prewously  required  New  Mexico  to 
revise  CSMC  Rule  80-1-4-1 5(b)(1)  to 
require  publication  in  the  New  Mexico 
State  Register  of  a  public  notice  of  the 
receipt  of  a  petition  to  designate  lands 
unsuitable  for  surface  coal  mining 
operations  (56  FR  67520.  December  31, 
1991).  New  Mexico  did  not  propose  to 
revise  CSMC  Rule  80-l-4-15(b)(l)  in 
this  rulemaking. 

The  Federal  regulations  at  30  CFR 
764.15(b)(1)  require,  in  part,  that  the 
regulatory  authority  shall,  by  notice  in 
any  official  State  register  of  public 
notices,  promptly  notify  the  general 
public  of  the  receipt  of  a  petition  to 
designate  lands  unsuitable  for  surface 
coal  mining  operations.  Neither  New 
Mexico's  existing  rules  nor  its  proposed 
rule  at  CSMC  Rule  80-1-4-1 5(b)(2) 
require  publication  of  a  notice  in  the 
New  Mexico  State  Register  upon  Initial 
receipt  of  a  petition  to  designate  lands 
unsuitable  for  surface  coal  mining 
operations.  Therefore,  the  required 
amendment  at  30  CFR  931.16(c)  has  not 
been  satisfied  and  remains  outstanding. 

New  Mexico  proposed  to  revise  CSMC 
Rule  80-l-4-15(b)(2)  to  require  New 
Mexico  to  notify  the  generd  public  of 
the  receipt  of  a  complete  petition  to 
designate  lands  tmsuitable  for  mining 
by  the  publication  of  a  notice  in  the 
New  Mexico  State  Register.  The 
corresponding  Federal  regulation  at  30 
CFR  764.15(b)(2)  also  requires,  in  part, 
that  after  the  determination  that  a 
petition  is  complete  the  regulatory 


authority  shall,  by  notice  in  any  official 
State  register  of  public  notices,  request 
submissions  from  the  general  public  of 
relevant  information  pertaining  to  such 
a  petition.  The  Director  finds  that  New 
Mexico's  proposed  revision  to  CSMC 
Rule  80-l-4-15(b)(2)  is  no  less  effective 
than  the  Federal  requirements  at  30  CFR 
764.15(b)(2)  and  approves  it. 

3.  CSMC  Rule  80-1-7-1 3(j), 
Identification  of  Interests  in  Permit 

Applications 

New  Mexico  proposed  at  CSMC  Rule 
80-l-7-13(j)  that  an  apphcant  for  a 
mining  permit  submit  the  identification 
of  interests  and  compliance  information 
required  by  CSMC  Rules  80-1-7-13  and 
80-1-7-14  in  any  format  prescribed  by 
the  Director  that  is  approved  by  OSM. 
The  corresponding  Federal  regulation  at 
30  CFR  778.13(j)  requires  the  applicant 
to  submit  the  information  required  by 
30  CFR  778.13  and  778.14  in  "any 
prescribed  OSM  format  that  is  issued." 

The  preamble  to  the  Federal 
regulation  states  that  the  purpose  for 
requiring  a  "prescribed  OSM  format"  is 
to  increase  efficiency  of  data  entry  and 
processing  in  the  applicant/violator 
system  (AVS),  and  that  use  of  an  issued 
standard  form  "will  be  required 
regardless  of  whether  the  permit 
application  is  filed  with  OSM  or  a  State 
regulatory  authority"  (54  FR  8982,  8985, 
March  2, 1989).  OSM  has  not  yet  issued 
a  standard  format  for  submitted  of  AVS 
information.  Because  New  Mexico's 
proposed  rule  does  not  preclude  New 
Mexico  from  using  OSM's  format  when 
it  is  issued,  the  Director  finds  that 
proposed  CSMC  Rule  80-l-7-13(j)  is  no 
less  effective  than  the  Federal  regulation 
at  30  CFR  778.13(j).  The  Director 
approves  New  Mexico's  proposed  rule 
with  the  understanding  mat  New 
Mexico  will  adopt  the  OSM-prescribed 
format  once  it  is  issued. 

4.  CSMC  Rule  80-1-7-1 4(c).  Compliance 
Information  in  Permit  Applications 

New  Mexico  proposed  at  CSMC  Rule 
80-l-7-14(c)  that  an  application  for  a 
permit  include  a  list  of  (1)  all  violation 
notices  received  by  the  applicant  during 
the  3-year  period  preceding  the 
apphcation  date  and  (2)  all  unabated 
cessation  orders  and  unabated  air  and 
water  quality  violation  notices  received 
prior  to  the  date  of  the  application  by 
any  surface  coal  mining  operation 
owned  or  controlled  by  the  applicant  or 
anyone  who  owns  or  controls  the 
applicant.  Such  a  list  must  include  any 
violation  of  (1)  a  provision  of  the  Act. 
or  (2)  any  law,  rule,  or  regulation  of  the 
United  States,  or  of  any  State  law,  rule, 
or  regulation  enacted  pursuant  to 
Federal  law,  rule,  or  regulation 


pertaining  to  air  or  water  environmental 
protection  incurred  in  connection  with 
any  surface  coal  mining  operation. 
Proposed  CSMC  Rule  80-l-7-14(c) 
follows  abnost  verbatim  the 
corresponding  Federal  regulation  at  30 
CFR  778.14(c),  but  as  discussed  below, 
its  requirements  with  respect  to  the  use 
of  the  term  "Act"  differ  substantively 
from  the  Federal  requirements  (see  also 
finding  No.  9(b)). 

New  Mexico  proposed  at  CSMC  Rule 
80-l-7-14(c)  to  require  the  information 
described  above  "(flor  any  violation  of 
a  provision  of  the  Act."  New  Mexico 
defines  "Act"  at  CSMC  Rule  80-1-1-5 
to  mean  "the  State  of  New  Mexico 
Surface  Mining  Act  (sections  69-25A-1 
et  seq.  NMSA  1978)"  (NMSMA).  New 
Mexico's  definition  does  not  indicate 
that  the  term  "Act"  includes  the 
provisions  of  other  laws  and  regulations 
enacted  or  promulgated  piusuant  to 
NMSMA  or  to  SMCRA.  In  contrast,  the 
preamble  to  30  CFR  778.14(c)  (48  FR 
44344.  44389,  September  28.  1983) 
explains  that  the  reference  to  the  "Act" 
in  section  510(c)(  of  SMCRA,  on  which 
the  Federal  regulation  is  based,  includes 
in  addition  to  SMCRA.  SMCRA's 
implementing  regulations  and  all  State 
and  Federal  programs  approved  under 
SMCRA  (53  FR  38868.  38882-38883. 
October  3.  1988).  Thus.  30  CFR 
778.14(c)  requires  information  regarding 
violations  received  pursuant  to  SMCRA. 
its  implementing  regulations,  all  Federal 
programs  approved  under  SMCRA 
including  OSM-administered  Indian 
lands  programs,  and  all  State  programs 
approved  under  SMCRA.  not  just  the 
New  Mexico  program. 

Because  New  Mexico's  proposed 
CSMC  Rule  80-1-7-1 4(c)  does  not 
require  an  application  to  include 
information  on  all  violations  received 
pursuant  to  SMCRA.  its  implementing 
regulations,  and  any  State  or  Federal 
law.  rule,  or  regulation  enacted  or 
promulgated  pursuant  to  SMCRA.  the 
Director  finds  that  proposed  CSMC  Rule 
80-l-7-14(c)  is  less  effective  than  the 
Federal  regulations  at  30  CFR  778.14(c). 
The  Director  approves  proposed  CSMC 
Rule  80-l-7-14(c)  but  requires  that 
New  Mexico  further  revise  CSMC  Rule 
80-l-7-14(c)  so  that  it  requires  an 
apphcation  to  include,  in  addition  to 
information  on  violations  received 
pursuant  to  NMSMA,  information  on  all 
violations  received  pursuant  to  SMCRA, 
its  implementing  regulations,  and  any 
State  or  Federal  law,  rule,  or  regulation 
enacted  or  promulgated  pursuant  to 
SMCRA. 
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5.  CSMCRuh  80-l-9-2llc).  Protection 
of  the  Hydrologic  Balance 

New  Mexico  proposed  to  revise  CSMC 
Rule  80-l-9-21(c).  which  requires  a 
probable  hydrologic  consequences 
(PHC)  determination  for  the 
"cumulative  impact  area,"  by  adding 
the  requirement  that  the  PHC 
determination  address  all  proposed 
mining  activities  associated  with  the 
p>ermit  area  for  which  a  permit  is 
sought,  not  just  those  expected  to  occur 
during  the  term  of  the  permit.  The 
"cumulative  impact  area,"  as  defined  at 
CSMC  Rule  80-1-1-5,  includes  at  a 
Tninimiim,  the  proposed  permit  area  and 
such  adjacent  area  as  may  be  impacted 
by  mining  activities  occurring  on  the 
permit  area. 

The  Federal  regulations  requiring  the 
PHC  determination  at  30  CFR  780.21(f) 
and  784.14(e)  were  challenged  in  In  Re: 
Permanent  Surface  Mining  Regulation 
Litigation.  21  Envt  Rep.  Cas.  1724. 15 
ELR  20481  (D.D.C.  1984)  (PSMRL II, 
Roimd  n);  and,  In  Re:  Permanent 
Surface  Mining  Regulation  Litigation, 
620  F.  Supp.  1519  (D.D.C.  1985) 
(PSMRL  n.  Round  m),  on  the  grounds 
that  they  were  improperly  limited  to 
activities  occurring  during  the  "life  of 
the  permit"  as  opposed  to  the  "lifs  of 
the  mine."  Rather  than  ruling  on  the 
substance  of  this  argiunent,  the  court 
instead  remanded  the  rules  on 
procedural  groimds.  As  a  result  of  the 
court  decision,  OSM  suspended  the 
PHC  regulations  (51  FR  41952, 41957, 
November  20, 1986). 

OSM  reexamined  the  regulations  and 
on  September  19, 1988,  promulgated 
regulations  at  30  CFR  780.21(f)  and 
784.14(e)  identical  to  those  that  had 
been  previously  suspended  (53  FR 
36394,  36400).  However,  in  the 
preamble  to  the  new  regulations.  OSM 
clarified  how  its  interpretation  to  limit 
the  PHC  determination  to  the  permit 
and  adjacent  areas  was  appropriate. 
OSM  interpr^s  section  504(b)(ll)  of 
SMCRA  to  limit  the  extent  of  the 
required  PHC  determination  to  all 
activities  authorized  by  the  permit  that 
would  impact  the  permit  and  adjacent 
areas.  The  PHC  determination  need  not 
consider  those  activities  that  may  occur 
during  the  life  of  the  mine  that  would 
be  authorized  under  future  permitting 
activities.  A  new  PHC  determination 
would  be  required  for  any  additional 
surface  mining  activity  that  could 
impact  the  hydrologic  regime 
authorized  during  the  initial  permit 
term  or  in  future  permitting  actions.  A 
renewal  of  the  initial  permit  with  no 
changes  would  not  necessitate  a  new 
PHC  determination.  Therefore,  OSM 
considers  the  PHC  determination  to  be 
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"spatial"  rather  than  "temporal"  in 
nat\ire  (53  FR  36394,  36396-36399. 
September  19. 1988).  A  temporal  PHC 
determination  would  apply  to  all  known 
mining  activities  associated  with  the 
initial  permit  area  and  those  that  may 
occur  during  the  life  of  the  mine. 
Because  the  PHC  determination 
proposed  by  New  Mexico  must  evaluate 
all  activities  proposed  in  the  permit 
application  impacting  the  proposed 
permit  and  adjacent  areas,  it  is  spatial 
in  nature.  Therefore,  the  Director  finds 
that  proposed  CSMC  Rule  80-l-^21(c) 
is  no  less  effiactive  than  the  Federal 
regulations  at  30  CFR  780.21(f)  and 
784.14(e)  as  interpreted  by  OSM  (53  FR 
36394,  3639&-36399,  September  19. 
1988)  and  approves  it. 

6.  CSMC  Rules  60-1-9-25(6).  (c).  and 
(e).  Design  Plans  for  Sedimentation 
Ponds,  Impoundments,  and  Coal 
Processing  Waste  Dams  and 
Embankments 

New  Mexico  proposed  to  revise  CSMC 
Rules  80-l-9-25(b),  (c).  and  (e)  to 
require  that  plans  fbr  sedimentation 
ponds,  permanent  and  temporary 
impoundments,  and  coal  processing 
waste  dams  and  embankments  that  are 
prepared  to  comply  with  the 
requirements  of  the  Mine  Safety  and 
Health  Admmistration  (MSHA)  at  30 
CFR  77.216-1  and  77.216-2,  also  be 
submitted  to  the  Director  of  MMD  as 
part  of  the  permit  application.  New 
Mexico  also  proposed  to  further  revise 
CSMC  Rule  80-l-9-25(c)  to  require  that 
a  copy  of  the  plans  developed  in 
accordance  with  30  CFR  77.216  be 
submitted  to  the  Director  of  MSHA. 

The  Federal  regulations  at  30  CFR 
780.25(b)  and  (e)  and  784.16(b)  and  4e) 
require,  am6ng  other  things,  that  plans 
for  sedimentation  ponds  and  coal 
processing  waste  dams  and 
embankments  comply  with  the 
requirements  of  MSHA  at  30  CFR 
77.216-1  and  77.216-2.  The  Federal 
regulations  at  30  CFR  780.25(c)  and 
784.16(c)  require,  among  other  things, 
that  plans  for  permanent  and  temporary 
impoundments  required  to  be  submitted 
to  the  District  Manager  of  MSHA  under 
30  CFR  77.216  shall  also  be  submitted 
to  the  regulatory  authority  as  part  of  the 
permit  application. 

New  Mexico's  proposed  CSMC  Rule 
80-l-9-25(c)  requires  that  the  plans 
developed  in  accordance  with  30  CFR 
77.216  be  submitted  to  the  Director  of 
MSHA,  whereas  the  corresponding 
Federal  regulations  at  30  CFR  780.25(c) 
and  784.16(c)  require  that  these  plans  be 
submitted  to  the  District  Manager  of 
MSHA.  Also,  proposed  CSMC  80-1-9- 
25(c)  could  be  construed  to  be 
inconsistent  with  other  provisions  in 


CSMC  80-1-9-25  that,  through  their 
general  requirements  to  comply  with  30 
CFR  77.216,  require  such  plans  to  be 
submitted  to  the  District  Manager. 
Although  New  Mexico's  proposed  rule 
is  no  less  effective  than  the  Federal 
regulations  to  the  extent  that  any  such 
plans  submitted  to  the  Director  of 
MSHA  would  be  forwarded  to  the 
appropriate  District  Manager  of  MSHA, 
the  proposed  rule  could  nevertheless 
cause  confusion  to  operators  trying  to 
comply  with  New  Mexico's  rxdes  and 
could  potentially  cause  delays  in  the 
District  Manager  receiving  the  plans. 
For  these  reasons,  the  Director 
recommends  that  in  a  future  rulemaking 
New  Mexico  revise  CSMC  80-l-9-25(c) 
to  require  operators  to  submit  the  plans 
to  the  district  Manager  of  MSHA.  not 
the  Director  of  MSHA. 

Insofar  as  New  Mexico  requires  that 
plans  for  sedimentation  ponds, 
impoundments,  and  coal  processing 
waste  dams  and  embankments  comply 
with  30  CFR  77.216-1  and  77.216-2  and 
that  these  plans  be  sent  to  the  Director 
of  MMD,  the  Director  finds  that 
proposed  CSMC  Rules  80-l-9-25(b), 
(c),  and  (e)  are  no  less  effective  than  the 
corresponding  Federal  regulations  at  30 
CFR  780.25(b),  (c),  and  (e),  and 
784.16(b),  (c),  (e),  and  approves  them. 

7.  CSMC  Rule  80-1-9-37. 
Transportation  Facilities 

(a)  CSMC  Rule  80-l-9-37(c) 

New  Mexico  proposed  at  CSMC  Rule 
80-l-9-37(c)  to  require  an  application 
to  include  drawings  and  specifications 
for  any  road,  including  each  ford  and 
low-water  crossing,  proposed  to  be 
located  in  channels  of  perennial  or 
intermittent  streams.  The  corresponding 
Federal  regulations  at  30  CFR 
780.37(a)(2),  (a)(3),  and  (a)(5)  and 
784.24(a)(2).  {a)(3),  and  (a)(5)  require  an 
application  to  contain  drawings  and 
specifications  of  (1)  each  ancillary  or 
primary  road  or  road  segment  that  is 
proposed  to  be  located  in  the  channel  of 
an  intermittent  or  perennial  stream,  as 
necessary  for  approval  of  the  road  by  the 
regulatory  authority,  (2)  each  ford  of  an 
intermittent  or  perennial  stream  by  a 
primary  road  or  road  segment  that  is 
proposed  as  a  temporary  route  during 
road  construction,  and  (3)  each  low- 
water  crossing  of  an  intermittent  or 
perennial  stream  by  a  primary  road  or 
road  segment. 

Although  proposed  CSMC  Rule  80-1- 
9-3  7(c)  is  less  detailed  than  are  the 
corresponding  Federal  regulations,  it 
requires  drawings  and  specifications  for 
all  roads  proposed  to  be  located  in 
channels  of  perennial  or  intermittent 
streams  including  fords  and  low-water 
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crossings  of  those  streams.  Thus,  the 
requirements  of  New  Mexico's  proposed 
CSMC  Rule  80-l-9-37(c)  closely  follow 
the  requirements  of  the  corresponding 
Federal  regulations.  However,  as 
discussed  below,  because  of  differences 
in  the  Federal  and  New  Mexico 
definitions  of  "intermittent  stream," 
New  Mexico's  proposed  rule  differs 
substantively  from  the  corresponding 
Federal  regulations  with  respect  to 
applicability  of  the  rule's  requirements. 

New  Mexico  defines  "intermittent 
stream"  at  CSMC  Rule  80-1-1-5  as  a 
stream  or  reach  of  stream  that  is  below 
the  local  water  table  for  at  least  some 
part  of  the  year,  and  obtains  its  flow 
from  both  surface  runoff  and  ground- 
water discharge.  The  Federal  regidations 
at  30  CFR  701.5  define  "intermittent 
stream"  as  (l)  a  stream  or  reach  of  a 
stream  that  drains  a  watershed  of  at 
least  1  square  mile  or  (2)  a  stream  or 
reach  of  a  stream  that  is  below  the  local 
water  table  for  at  least  some  part  of  the 
year,  and  obtains  its  flow  from  both 
surface  and  ground-water  discharges. 

New  Mexico's  definition  of 
"intermittent  stream"  differs  from  the 
Federal  definition  in  that  it  does  not 
include  as  intermittent  those  streams 
that  drain  watersheds  1  square  mile  or 
greater  in  area  and  that  flow  only  in 
direct  response  to  surface  runoff  from 
precipitation  or  from  melting  snow  or 
ice  within  the  immediate  watershed. 
This  class  of  streams  falls  within  New 
Mexico's  definition  of  "ephemeral 
stream"  at  CSMC  Rule  80-1-1-5.  The 
effect  of  New  Mexico's  "intermittent 
stream"  definition,  when  considered  in 
conjimction  with  proposed  CSMC  Rule 
80-1-9-3  7(c),  is  that,  contrary  to  the 
Federal  requirements  at  30  CFR 
780.37(a)(2),  (a)(3).  and  (a)(5)  and 
784.24(a)(2).  (a)(3),  and  (a)(5).  a  permit 
application  would  not  have  to  include 
drawings  and  specifications  for  roads  or 
road  segments  located  in  or  crossing 
such  streams. 

Therefore,  because  proposed  CSMC 
Rule  80-l-9-37(c)  does  not  afford  the 
same  protection  to  streams  that  drain 
watersheds  1  square  mile  or  greater  and 
that  flow  only  in  direct  response  to 
surface  runoff  from  precipitation  or 
melting  snow  or  ice  as  is  provided  by 
the  Federal  regulations  at  30  CFR 
780.37(a)(2).  (a)(3).  and  (a)(5)  and 
784.24(a)(2).  (a)(3).  and  (a)(5)  for  such 
streams,  the  Director  finds  that 
proposed  CSMC  Rule  80-l-9-37(c)  is 
less  effective  than  the  corresponding 
Federal  regulations.  The  Director 
approves  it  but  requires  New  Mexico  to 
revise  CSMC  Rule  8D-l-9-37(c)  or 
otherwise  modify  its  program  to  extend 
protection  no  less  effective  than  the 
Federal  standards  to  streams  that  drain 


watersheds  1  square  mile  or  greater  in 
area  and  that  flow  only  in  direct 
response  to  surface  runoff  from 
precipitation  or  melting  snow  or  ice. 

(b)  CSMC  Rule  80-l-9-37(e) 

New  Mexico  proposed  at  CSMC  Rule 
80-1-9-3  7(e)  to  require  that  plans  and 
drawings  for  each  primary  road  be 
prepared  and  certified  by  a  registered 
professional  engineer,  or  a  qualified, 
registered  professional  land  surveyor, 
experienced  in  the  design  and 
construction  of  roads.  The 
corresponding  Federal  regulations  at  30 
CFR  780.37(b)  and  784.24(b)  require  that 
"plans  and  drawings  for  each  primary 
road  shall  be  prepared  by,  or  under  the 
direction  of,  and  certified  by  a  qualified 
registered  professional  engineer,  or 
•  *  *  a  qualified  registered  professional 
land  surveyor,  with  experience  in  the 
design  and  construction  of  roads." 
Proposed  CSMC  Rule  80-l-9-37(e)  does 
not  require  preparation  and  certification 
by  a  qualified  registered  professional 
engineer  as  do  the  Federal  regulations. 

On  March  17. 1989.  the  Director  of 
OSM  approved  CSMC  Rule  80-1-20- 
71(b)  concerning  the  disposal  of  excess 
spoil  (51  FR  11183, 11184).  That  rule 
requires  that  all  coal  processing  waste 
banks  be  certified  by  a  "qualified 
registered  professional  engineer."  It 
does  not  include  the  phrase 
"experienced  in  the  design  of  similar 
earth  and  waste  structures"  as  do  the 
corresponding  Federal  regulations  at  30 
CFR  816.81(c)(1)  and  817.81(c)(1).  In 
approving  CSMC  Rule  80-l-20-71(b), 
the  Director  cited  New  Mexico's 
Engineering  and  Land  Surveying 
Practice  Act,  Section  (O)  (Rules  of 
Professional  Conduct).  Subsection  2 
(Specialization  and  the  Performance  of 
Services  Only  in  Specific  Areas  of 
Competence)  (Administrative  Record 
No.  NM-419)  that  requires  that  (1) 

E>rofessional  engineers  and  professional 
and  surveyors  imdertake  assignments 
only  when  qualified  by  education, 
experience,  or  examination  in  the 
specific  technical  fields  of  engineering 
or  land  surveying  involved  and  (2) 
registrants  not  affix  their  signatures  or 
seals  to  any  plans  or  documents  dealing 
with  subject  matter  in  which  they  lack 
competence,  nor  to  any  such  plan  or 
documents  not  prepared  under  their 
general  direction  or  control.  Thus,  a 
person  holding  a  current  Ucense  or 
certificate  issued  by  the  New  Mexico 
State  Board  of  Registratiop  for 
Professional  Engineers  and  Land 
Surveyors  is  prohibited  from 
undertaking  assignments  or  affixing  his/ 
her  signature  or  seal  to  documents 
deahng  with  specific  technical  areas  of 
engineering  for  which  he/she  lacks 


competence,  i.e.  does  not  have  adequate 
education,  examination,  and  experience 
in  that  si)ecific  area  of  engineering. 

On  that  basis,  the  Director  found  that 
the  proposed  phrase  "quaUfied, 
registered  professional  engineer"  in 
conjunction  with  the  New  Mexico 
Engineering  and  Land  Surveying 
Practice  Act  was  no  less  effective  than 
the  corresponding  phrase  "a  qualified 
registered  professional  engineer, 
experienced  in  the  design  of  similar 
earth  and  waste  structures"  from  the 
Federal  regulations  at  30  CFR 
816.81(c)(1)  and  817.81(c)(1).  In  effect, 
the  Director  agreed  that  New  Mexico's 
procedures  for  administrating  and 
enforcing  its  Engineering  and  Land 
Surveying  Practice  Act  provide 
sufficient  assurance  that  a  person 
holding  a  ciurent  license  or  certificate 
issued  by  the  New  Mexico  State  Board 
of  Registration  for  Professional 
Engineers  and  Land  Surveyors  has 
experience  and  education  in  the  specific 
technical  engineering  fields  in  question, 
and  therefore  is  "qualified"  to  design 
and  certify  in  those  fields. 

The  situation  is  similar  for  the 
proposed  rule  that  is  the  subject  of  this 
finding.  Proposed  CSMC  Rule  80-1-9- 
37(e)  requires  that  plans  and  drawings 
for  each  primary  road  be  prepared  and 
certified  by  a  registered  professional 
engineer,  or  a  qualified,  registered 
professional  land  surveyor,  experienced 
in  the  design  and  construction  of  roads. 
By  the  reasoning  described  above, 
which  was  used  in  approving  CSMC 
Rule  8a-l-20-71{b),  the  Director  finds 
that  proposed  CSMC  Rule  80-l-9-37(e). 
as  implemented  in  conjunction  with  the 
New  Mexico  Engineering  and  Land 
Surveying  Practice  Act.  is  no  less 
effective  than  the  Federal  requirements 
at  30  CFR  780.37(b)  and  784.24(b). 
Therefore,  the  Director  approves  the 
proposed  rule. 

8.  CSMC  Rules  80-l-9-39(b),  (c).  and 
(d),  Permit  Application  Requirements 
for  Subsidence  Information  and  Control 
Plan 

(a)  CSMC  Rule  80-l-9-39(b), 
Prevention  of  Material  Damage 

New  Mexico  proposed  to  revise  CSMC 
Rule  80-l-9-39(b)  to  require  that  a 
permit  application  for  an  underground 
mine  include,  among  other  things,  a 
description  of  the  means,  if  any.  by 
which  the  operator  will  preventmaterial 
damage  to  structures,  facilities,  and 
renewable  resources,  maximize  mine 
stability,  and  maintain  the  value  in  the 
reasonably  foreseeable  use  of  the 
affected  land  surface  and  renewable 
resource  lands.  By  inclusion  of  the 
phrase  "if  any,"  the  applicant  would  not 
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always  be  required  to  include  in  the 
application  a  description  of  the  means 
by  which  the  operator  will  prevent 
material  damage  to  structures,  facilities, 
and  renewable  resource  lands, 
maximize  mine  stability,  and  maintain 
the  value  in  the  reasonably  foreseeable 
use  of  the  affected  surface  land  and 
renewable  resource  lands. 

The  Federal  regulation  at  30  FR 
784.20  (introductory  paragraph)  requires 
a  permit  application  for  an  underground 
mine  to  include  a  survey  that  indicates 
whether  structures  or  renewable 
resource  lands  exist  within  the  permit 
area  and  adjacent  areas,  and  whether 
subsidence,  if  it  occiured,  could  cause 
material  damage  or  diminution  of 
reasonably  foreseeable  use  of  such 
structures  or  renewable  resource  lands. 
If  the  survey  shows,  and  the  regulatory 
authority  agrees,  that  no  structures  or 
renewable  resource  lands  exist  or  that 
no  material  damage  or  diminution  could 
be  caused  in  the  event  of  subsidence, 
then  a  subsidence  control  plan  with  a 
description  of  the  subsidence  control 
measures  to  be  taken  to  prevent  or 
minimize  subsidence  and  subsidence- 
related  damage  is  not  req^uired. 

However,  when  a  subsidence  control 
planr'has  been  determined  necessary 
pursuant  to  30  CFR  784.20  (introductory 
paragraph),  the  Federal  regulation  at  30 
CFR  784.20(e),  which  corresponds  to 
CSMC  Rule  80-l-9-39(b),  requires  the 
subsidence  control  plan  to  include  a 
detailed  description  of  the 
technologically  and  economically 
feasible  subsidence  control  measures 
that  will  be  taken  to  prevent  or 
minimize  subsidence  and  subsidence- 
related  damage,  except  for  those  areas 
where  planned  subsidence  is  projected 
to  be  used. 

Thus,  if  a  subsidence  control  plan  is 
required  at  all,  a  description  of 
subsidence  control  measures  must  be 
included  in  the  plan  imless  planned 
subsidence  is  used. 

Similarly,  New  Mexico's  CSMC  Rule 
80-1-^39  requires  certain  specified 
information  to  be  in  all  applications, 
including  a  description  of  structures 
and  renewable  resource  lands  that  may 
be  affected  by  subsidence  of 
underground  workings,  and  a  statement 
indicating  whether  subsidence  may 
occur  and  whether  the  subsidence  will 
result  in  material  damage  to  the  land 
siuface,  structures  or  renewable 
resource  lands.  It  follows  that,  if  this 
required  information  indicates  that  no 
structures  or  renewable  resource  lands 
exist  within  the  permit  and  adjacent 
areas  or  that  no  material  damage  could 
be  caused  in  the  event  of  subsidence, 
then  a  description  of  the  means  by 
which  the  operator  would  prevent  or 


minimize  subsidence  and  subsidence- 
related  damage  would  not  be  necessary. 

Therefore,  to  the  extent  that  New 
Mexico's  use  of  the  phrase  "if  any"  at 
proposed  CSMC  Rule  80-l-9-39{b) 
simply  means  that  the  appUcant  does 
not  have  to  provide  a  description  of  the 
means  by  which  he  or  she  would 
prevent  or  minimize  subsidence  and 
subsidence-related  damage  because  no 
structures  or  renewable  resource  lands 
exist  within  the  permit  and  adjacent 
areas  or  no  material  damage  could  be 
caused  in  the  event  of  subsidence.  New 
Mexico's  proposed  rule  is  consistent 
with  the  Federal  regulations  at  30  CFR 
784.20.  On  this  basis,  the  Director  finds 
that  proposed  CSMC  Rule  80-l-9-39(b) 
is  no  less  effective  than  the 
corresponding  Federal  regulation  at  30 
CFR  784.20(e)  and  approves  it. 

(b)  CSMC  Rule  80-l-9-39(c).  Mitigation 
or  Remedy  of  Material  Damage 

New  Mexico's  proposed  new 
paragraph  at  CSMC  Rule  80-l-9-39(c) 
states  that  an  application  must  include 
"a  description  of  the  measures  to  be 
taken  in  accordance  with  CSMC  Rule 
80-1-20-121  and  124  to  mitigate  or 
remedy  any  subsidence-related  damage 
to,  or  diminution  in  value  or  reasonably 
foreseeable  use  of  the  land,  structures  or 
faciUties  to  the  extent  required  under 
State  law." 

Because  of  the  way  that  New  Mexico 
has  structured  the  sentence  containing 
the  proposed  requirements,  it  is  not 
clear  what  New  Mexico  intended.  OSM 
interprets  the  proposed  rule  to  require 
that  an  application  shall  include  a 
description  of  the  measures  to  be  taken 
in  accordance  with  CSMC  Rules  80-1- 
20-121  and  124  to  mitigate  or  remedy 
any  subsidence-related  damage  to,  or 
diminution"  in  value  or  reasonably 
foreseeable  use  of  (1)  structures  or 
facilities  to  the  extent  required  by  State 
law  and  (2)  the  land  to  the  extent 
required  by  State  law. 

"The  corresponding  Federal  regulation 
at  30  CFR  784.20(g)  requires  a 
description  of  the  measures  that  are 
technologically  and  economically 
feasible  to  be  taken  in  accordance  with 
30  CFR  817.121  to  mitigate  or  remedy 
subsidence-related  damage  to  (1) 
structures  or  facilities  to  the  extent 
required  imder  State  law  or  (2)  the  land. 
The  Federal  regulations  at  30  CFR 
817.121(c)(1)  and  (c)(2)  require  that  an 
operator  (1)  correct  any  subsidence- 
related  material  damage  to  surface  lands 
by  restoring  the  land  to  a  condition 
capable  of  maintaining  the  value  and 
reasonably  foreseeable  uses  that  it  was 
capable  of  supporting  before 
subsidence,  and  (2)  to  the  extent 
required  by  State  law,  either  repair  the 


damage  or  compensate  the  owner  for 
material  damage  to  structures  or 
facilities  caused  by  subsidence.  In 
addition,  section  720  of  SMCRA,  as 
added  by  section  2504  of  the  Energy 
PoUcy  Act  of  1992  (Pub.  L.  102-486, 106 
Stat.  2776,  3104)  requires  an  operator  to 
promptiy  repair  damage  or  compensate 
the  owner  for  any  s^jbsidence-related 
material  damage  to  occupied  residential 
dwellings,  structures  related  thereto,  or 
noncommercial  buildings  that  was 
caused  by  an  underground  mining 
operation  conducted  after  October  24, 
1992. 

Thus,  under  section  720  of  SMCRA, 
measures  to  mitigate  or  remedy 
subsidence-related  material  damage  to 
structures  or  facilities  can  be  limited  by 
State  law  only  when  such  damage  is  the 
result  of  underground  mining 
operations  conducted  on  or  before 
October  24, 1992.  State  law  cannot  serve 
to  hmit  an  operator's  liability  to  mitigate 
or  remedy  (1)  any  subsidence-related 
damage  to  the  land  or  (2)  subsidence- 
related  damage  incurred  after  October 
24, 1992,  to  occupied  residential 
dwellings,  structures  related  thereto,  or 
to  noncommercial  buildings. 

In  contrast  to  the  Federal 
requirements.  New  Mexico's  proposed 
CSMC  Rule  80-l-9-39(c)  (1)  allows  an 
operator  to  limit  to  the  extent  required 
under  State  law  the  required  description 
of  measures  to  mitigate  or  remedy 
subsidence-related  material  damage  to 
the  land  and  (2)  does  not  require  a 
description  of  measures  to  be  taken  to 
mitigate  or  remedy  subsidence-related 
damage  incurred  after  October  24, 1992. 
to  occupied  residential  dwellings, 
structures  related  thereto,  or 
noncommercial  buildings.  In  addition, 
proposed  CSMC  Rule  80-l-9-39(c)  is 
inconsistent  with  proposed  CSMC  Rule 
80-1-20-124,  which  does  not  impose 
the  applicable  State  law  Umitation  on  an 
operator's  obligation  to  correct 
subsidence-related  material  damage. 

For  the  reasons  discussed  above,  the 
Director  finds  that  proposed  CSMC  Rule 
80-l-9-39(c)  is  less  effective  than  the 
Federal  regulation  at  30  CFR  784.20(g) 
and  less  stringent  than  section  720  of 
SMCRA.  The  Director  does  not  approve 
proposed  CSMC  Rule  80-l-9-39(c)  and 
requires  New  Mexico  to  revise  it  to 
require  a  permit  application  to  include 
a  description  of  measures  that  an 
operator  would  use  to  mitigate  or 
remedy  subsidence-related  material 
damage  to  (1)  the  land  and  (2)  occupied 
residential  dwellings,  structures  related 
thereto,  and  noncommercial  buildings 
where  the  damage  resulted  from 
imderground  mining  operations 
conducted  after  October  24, 1992. 


Federal  Register  /  Vol.  58.  No.  241  /  Friday.  Decwnber  17,  1993  /  Rules  and  Regulations      ftS013 


(c)  CSMC  Rule  80-l-9-39(d}{2), 
Measures  to  Prevent  Subsidence-Related 
Damage 

New  Mexico's  existing  existing  CSMC 
Rule  80-l-9-39(c)  was  recodified  as 
CSMC  Rule  80-l-9-39{d)  in  the 
proposed  amendment.  Recodified  CSMC 
Rule  80-l-0-39(d)  states  that  the 
Director  may  require  the  applicant,  as  a 
permit  condition,  to  adopt  measxues  to 
prevent  subsidence  fi'om  causing 
material  damage  to  the  extent 
technologically  and  economically 
feasible,  subject  to  certain  provisions. 
New  Mexico  proposed  to  revise  one  of 
those  provisions  at  CSMC  Rule  80-1-9- 
39(d)(2)  to  clarify  that  no  such  measiu«s 
shall  be  required  if  the  damage 
anticipated,  not  only  to  the  land  surface 
or  renewable  resource  lands  but  also  to 
structures  and  fiacilities,  even  if 
material,  can  be  and  is  required  to  be 
reclaimed  by  the  appUcant  on  the  land 
surface  following  subsidence. 

There  is  no  direct  Federal  counterpart 
to  proposed  CSMC  Rule  80-1-9- 
39(d)(2).  The  Federal  regulation  at  30 
CFR  B17.121(a)  requires  an  operator  to 
either  adopt  measures  consistent  with 
known  technology  that  prevent 
subsidence  from  causing  damage  to  the 
extent  technologically  and  economically 
feasible,  maximize  mine  stability,  and 
maintain  the  value  and  reasonably 
foreseeable  use  of  siu-face  lands,  or 
adopt  mining  technology  that  provides 
for  planned  subsidence  in  a  predictable 
and  controlled  manner.  The  Federal 
regulation  at  30  CFR  817.121(a)  also 
states  that  nothing  in  the  rule  shall  be 
construed  to  prohibit  the  standard 
method  of  room-and-pillar  mining  New 
Mexico's  program  contains  a 
substantively  identical  requirement  at 
CSMC  Rule  80-l-2O-121(a).  Just  as  30 
CFR  817. 121(a)  is  not  discretionary  with 
tiie  Director  of  OSM,  CSMC  Rule  80-1- 
20-1 2 1(a)  is  not  discretionary  with  the 
State  program  Director. 

The  Director  finds  that  because  New 
Mexico's  proposed  CSMC  Rule  80-1-9- 
39(d)(2)  would  allow  material  damage  to 
occxir  without  applying  technologically 
and  economically  feasible  measures  to 
prevent  or  minimize  such  damage,  it  is 
less  effective  than  the  Federal  regulation 
at  30  CFR  817.121(a)  and  inconsistent 
witij  proposed  CSMC  Rule  80-1-20- 
121(a).  Therefore,  the  Director  does  not 
approve  New  Mexico's  proposed 
revision  of  CSMC  Rule  80-l-9-39(d)(2) 
and  requires  New  Mexico  to  revise 
CSMC  Rule  80-l-0-39(d)  to  remove  in 
its  entirety  the  exception  allowed  at 
paragraph  (d)(2). 


9.  CSMC  Rules  80-1-1 1-1 7  and  80-1- 
11-19.  Criteria  for  Permit  Approval  or 
Denial 

(a)  CSMC  Rule  80-l-ll-17(c).  Failure 
to  Abate  Cessation  Orders 

New  Mexico  proposed  at  CSMC  Rule 
80-1-1  l-17(c)  that,  in  the  absence  of  a 
fcdlure-to-abate  cessation  order,  the 
Director  may  presume  that  a  notice  of 
violation  has  been  or  is  being  corrected. 
This  portion  of  the  proposed  rule  is 
substantively  identical  to  the 
corresponding  portion  of  the  Federal 
regulation  at  30  CFR  773.15(b)(1). 
However,  the  Secretary  of  the  Interior, 
in  National  Wildlife  Federation  v.  Lujan. 
Cx\.  Nos.  88-3117,  et  seq. 
(Consolidated,  D.D.C  filed  October  27. 
1988)  (Memorandum  of  Points  and 
Authorities  In  Support  of  the  Federal 
Defendants*  Cross-Motion  For  Summary 
Judgment  and  In  Opposition  to 
Plaintiff'  Motions  For  Summary 
Judgment,  pp.  89-90).  has  expressed  his 
intention  to  reconsider  the  issue  of 
whether,  in  the  absence  of  a  failure-to- 
abate  cessation  order,  the  regulatory 
authority  may  presiune  that  a  notice  of 
violation  has  been  or  is  being  corrected, 
as  set  forth  in  the  Federal  regulation. 

Therefore,  pending  final  resolution  of 
the  reconsideration  currenUy  being 
pursued  by  the  Secretary  regarding  the 
Federal  regulation  at  30  CFR 
773.15(b)(1),  the  Director  defers  action 
on  that  portion  of  proposed  CSMC  Rule 
80-1-1 1-1 7(c)  that  addresses  the 
presumption  discussed  above. 

(b)  CSMC  Rule  80-1-1  l-17(c),  Any 
Violation  of  the  Act  by  Controlling 
Interests 

New  Mexico  also  proposed  at  CSMC 
Rule  80-1-1 1-1 7(c)  that  the  Director  of 
MMD  shall  not  issue  a  permit  if  any 
surface  mining  operation  ovmed  or 
controlled  by  either  the  applicant  or  by 
any  person  who  owns  or  controls  the 
applicant  is  currently  in  violation  of  any 
law,  rule,  or  regulation  of  the  United 
States,  or  of  any  State  law,  rule,  or 
regulation  enacted  pursuant  to  Federal 
law,  rule,  or  regulation  pertaining  to  air 
or  water  environmental  protection,  or  of 
any  provision  of  the  Act  In  addition, 
proposed  CSMC  Rule  80-1-1 1-1 7(c) 
provides  that,  to  determine  whether  the 
applicant  is  in  violation  of  one  of  the 
above  laws,  rules,  or  regulations,  the 
Director  of  MMD  will  consider  all 
available  violation  information, 
including  violation  information 
concerning  Federal  and  State  failiue-to- 
abate  cessation  orders,  unabated  Federal 
and  State  imminent  harm  cessation 
orders,  delinquent  civil  penalties  issued 
under  the  SMCRA  or  any  approved 
State  program,  bond  forfeitures  where 


violations  upon  which  the  forfeitures 
were  based  have  not  been  corrected, 
delinqumt  abandoned  mine  reclamation 
fees,  and  unabated  violations  of  Federal 
and  State  laws,  rules,  and  regulations 
pertaining  to  air  or  water  environmental 
protection  incurred  in  connection  with 
any  surface  coal  mining  operation. 

Proposed  CSM^:  Rule  80-l-ll-17(c) 
requires  the  Director  of  MMD.  in 
determining  whether  to  issue  a  permit, 
to  consider  information  on  "delinquent 
civil  penalties  issued  under  the  Surface 
Mining  Control  and  Reclamation  Act  or 
any  approved  state  program."  The 
corresponding  Federal  regulation  at  sn 
CFR  773.15(b)(1)  requires  the  regulatory 
authority,  in  determining  whether  to 
issue  a  permit,  to  consider  information 
on  "delinquent  civil  penalties  issued 
pursuant  to  section  518  of  the  Act" 
(SMCRA).  OSM  interprets  the  phrase 
"delinquent  civil  penalties  issued 
pursuant  to  section  518  of  the  Act"  to 
include  penalties  issued  under  SMCRA. 
its  implementing  regulations,  and  all 
State  and  Federal  programs  enacted  or 
promulgated  pursuant  to  SMCRA  (53  FR 
38868.  38881.  October  3. 1988). 

Because  New  Mexico  does  not  define 
the  term  "Surface  Mining  Control  and 
Reclamation  Act"  it  is  not  clear  whether 
the  proposed  phrase  "delinquent  civil 
penalties  issued  under  the  Surface 
Mining  Control  and  Reclamation  Act  or 
any  approved  state  program"  would 
require  consideration  of  delinquent  civil 
penalties  issued  pursuant  to  derivative 
Federal  programs  encompassed  by  the 
Federal  phi«se  "section  518  of  the  Act." 
Although  proposed  CSMC  Rule  80-1- 
ll-17{c),  by  inclusion  of  the  phrase,  "or 
any  approved  state  program."  requires 
consideration  of  delinquent  civil 
penalties  issued  pursuant  to  all  OSM- 
approved  State  programs,  the  proposed 
rule  does  not  appear  to  require 
consideration  of^delinquent  civil 
penalties  issued  pursuant  to  (1)  the 
Federal  regulations  at  30  CFR  chapter 
Vn.  (2)  the  Indian  Lands  program,  or  (3) 
any  of  the  Federal  programs  for  States. 

With  respect  to  tne  other  proposed 
requirements  of  CSMC  Rule  80-1-11- 
17(c),  it.  like  the  Federal  regulation  at  30 
CFR  773.15(b)(1),  prohibits  issuance  of 
a  permit  if  the  applicant  or  any  person 
who  owns  or  controls  the  applicant  is 
currently  in  violation  of  certain  laws, 
rules,  or  regulations.  However,  proposed 
CSMC  Rule  80-1-1 1-1 7(c)  and  tiie 
Federal  regulation  di^er  in  the  . 
specification  of  those  laws,  rules,  and 
regulations.  The  Federal  regulation  at  30 
CFR  773.15(b)(1)  prohibits  permit 
issuance  if  a  controlUng  entity  is 
currendy  "in  violation  of  the  Act  or  any 
other  law,  rule  or  regulation  referred  to 
in  this  paragraph."  Proposed  CSMC 
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Rule  80-1-1 1-1 7(c)  prohibits  permit 
issuance  if  a  controlling  entity  is 
currently  in  violation  of  "any  law,  rule, 
or  regulation  of  the  United  States,  or  of 
any  State  law,  rule,  or  regulation 
enacted  pursuant  to  Federal  law,  rule,  or 
regulation  pertaining  to  air  or  water 
environmental  protection,  or  of  any 
provision  of  the  Act."  New  Mexico's 
proposed  list  of  laws,  rules,  and 
regulations  is  less  inclusive  than  the 
phrase  "the  Act  or  any  other  law.  rule 
or  regulation  referred  to  in  this 
paragraph"  contained  in  30  CFR 
773.15(b)(1).  While  both  the  Federal 
ifegulation  at  30  CFR  773.15(b)(1)  and 
proposed  CSMC  Rule  80-1-1 1-1 7(c) 
prohibit  permit  issuance  if  a  controlling 
entity  is  currently  in  violation  of  the 
"Act,"  their  requirements  with  respect 
to  use  of  the  term  "Act"  differ 
substantially.  As  discussed  in  finding 
No.  4,  the  reference  to  the  "Act"  in 
section  510(c)  of  SMCRA  includes 
SMCRA,  SMOlA's  implementing 
regulations,  and  all  State  and  Federal 
programs  approved  under  SMOIA  (53 
FR  38868.  38882-38883.  October  3. 
1988).  In  contrast,  New  Mexico's 
defiiution  of  "Act"  includes  only 
NMSMA.  The  term  does  not  include  the 
provisions  of  SMO^,  SMCRA "s 
implementing  regulations,  or  any  State 
or  Federal  law,  rule,  or  regulation 
enacted  or  promulgated  pursuant  to 
SMCRA.  Therefore,  New  Mexico's 
proposed  phrase  "any  provision  of  the 
Act"  does  not  prohibit,  as  the  Federal 
regulaUon  at  30  CFR  773.15(b)(1)  does, 
issuance  of  a  permit  when  a  controlling 
interest  is  currently  in  violation  of  the 
provisions  of  (1)  SMCRA,  (2)  the  Federal 
regulations  at  30  CFR  Chapter  VII,  the 
Federal  program  for  Indian  lands,  (4) 
Federal  programs  for  States,  or  (5)  OSM- 
approved  State  programs  other  than  the 
New  Mexico  program. 

Based  on  the  discussions  above,  the 
Director  finds  that  proposed  CSMC  Rule 
80-1-1 1-1 7(c)  is  less  effective  than  the 
corresponding  Federal  regulation  at  30 
CFR  773.15(b)(1)  because  (1)  it  is  not 
clear  that  New  Mexico's  proposed 
phrase  "delinquent  dvil  penalties 
issued  under  the  Surface  Mining 
Control  and  Reclamation  Act  or  any 
approved  state  program"  would  require, 
as  a  basis  for  permit  denial, 
consideration  of  violation  information 
concerning  deUnquont  dvil  penalties 
issued  pursuant  to  all  of  the  derivative 
State  and  Federal  programs 
encompassed  by  the  Federal  phrase 
"section  518  of  the  Act."  and  (2)  New 
Mexico's  proposed  phrase  "any 
provision  of  die  Act"  does  not  prohibit 
issuance  of  a  permit  when  an  applicant 
or  any  person  who  owns  or  controls  the 


applicant  is  currently  in  violation  of 
SMCRA,  the  Federal  regulations  at  30 
CFR  Chapter  VII,  the  Federal  program 
for  Indian  lands.  Federal  programs  for 
States,  or  OSM-approved  programs 
other  than  the  New  Mexico  program. 

Therefore,  with  the  exception  of  the 
portion  of  proposed  CSMC  Rule  80-1- 
11-1 7(c)  that  addressed  the 
presumption  that  a  notice  of  violation 
has  been  corrected  (finding  No.  9(a)), 
the  Director  approves  proposed  CSMC 
Rule  80-1-1 1-1 7(c)  but  requires  that 
New  Mexico  further  revise  (CSMC  Rule 
80-1-1  l-17(c)  or  otherwise  revise  its 
program  to  (1)  require,  as  a  basis  of 
permit  denial,  consideration  of  violation 
information  concerning  delinquent  civil 
penalties  issued  pursuant  to  derivative 
State  and  Federal  programs 
encompassed  by  the  Federal  phrase 
"section  518  of  the  Act,"  and  (2) 
prohibit  the  Director  of  MMD  fi-om  * 
issuing  a  permit  if  an  applicant  or  any 
person  who  owns  or  controls  an 
applicant  is  currently  in  violation  of 
SiMCRA.  the  Federal  regulations  at  30 
CFR  Chapter  VII.  the  F^eral  program 
for  Indian  lands.  Federal  programs  for 
States,  or  OSM-approved  programs 
other  than  the  New  Mexico  program. 

(c)  CSMC  Rule  80-1-1  l-17(d)  and  19(i). 
Demonstrated  Pattern  of  Willful 
Violations  of  the  Act 

New  Mexico  proposed  at  CSMC  Rule 
80-1-1 1-1 7(d)  that  an  applicant  or 
operator  must  be  afforded  an 
opportunity  for  an  adjudicatory  hearing 
before  the  Director  of  MMD  makes  a 
final  determination  that  the  appUcant, 
anyone  who  owns  or  controls  the 
applicant,  or  the  operator  specified  iQ 
the  application,  controls  or  has 
controlled  a  surface  coal  mining  and 
reclamation  operation  with  a 
demonstrated  pattern  of  willful 
violations  of  the  Act.  New  Mexico  also 
proposed  at  CSMC  Rule  80-l-ll-19(i) 
that  a  permit  or  permit  revision  cannot 
be  approved  unless  the  Director  of  MMD 
finds  in  writing  that  the  applicant, 
anyone  who  owns  or  controls  the 
applicant,  or  the  operator  specified  in 
the  application,  does  not  control  or  has 
not  controlled  a  surface  coal  mining  and 
redamation  operation  with  a 
demonstrated  pattern  of  willful 
violations  of  the  Act. 

The  Federal  regulation  at  30  CFR 
773.15(b)(3)  requires  that  if  the 
regulatory  authority  finds  that  an 
owning  or  controlling  entity  of  a 
proposed  surfece  coal  mining  and 
reclamation  operation  controls  or  has 
controlled  suriFace  coal  mining  and 
reclamation  operations  with  a 
demonstrated  pattern  of  willful 
violations  of  the  SMCRA.  then  (1)  no 


permit  shall  be  issued,  and  (2)  before 
such  a  finding  becomes  final,  the 
applicant  or  operator  must  be  afforded 
an  opportunity  for  an  adjudicatory 
hearing  on  the  determination. 

Consistent  with  the  Federal 
regulations  at  30  CFR  773.15(b)(3). 
proposed  CSMC  Rule  80-1-1 1-1 7(d).  in 
conjunction  with  proposed  CSMC  Rule 
80-1-1  l-19(i).  (1)  provides  the 
applicant  an  opportunity  for  an 
adjudicatory  hearing  if  the  Director  of 
MMD  determines  that  a  demonstrated 
pattern  of  willful  violations  exists  and 
(2)  prohibits  approval  of  a  permit  unless 
the  Director  of  MMD  finds  in  writing 
that  no  demonstrated  pattern  of  willful 
violations  of  the  Act  exists. 

However,  both  proposed  CSMC  Rules 
80-l-ll-l7(d)  and  19(i)  have  the  same 
deficiency  with  respect  to  the  use  of  the 
term  "Act"  as  do  proposed  CSMC  Rules 
80-l-7-l4(c)  and  11-1 7(c)  discussed, 
respectively,  in  finding  Nos.  4  and  9(b) 
above.  Thus,  when  the  Director  of  MMD 
makes  a  determination  of  whether  a 
demonstrated  pattern  of  willful 
violations  of  the  Act  exists,  New 
Mexico's  proposed  rules  require  the 
Director  of  MMD  to  consider  only  those 
violations  received  pursuant  to 
NMSMA. 

Therefore,  because  proposed  CSMC 
Rules  80-1-1 1-1 7(d)  and  19(i)  only 
require  the  Director  of  MMD  to  consider 
violations  received  pursuant  to  NMSMA 
by  the  applicant,  anyone  who  owns  or 
controls  the  applicant,  or  the  operator 
named  in  the  application,  the  Director 
finds  that  New  Mexico's  proposed 
CSMC  Rules  80-l-ll-17(d)  and  19(i) 
are  less  effective  than  the  corresponding 
regulation  at  30  CFR  773.15(b)(3).  The 
Director  approves  proposed  CSMC 
Rules  80-l-ll-17(d)  and  ll-19(i)  but 
requires  that  New  Mexico  further  revise 
them  to  require  that  the  Director  of 
MMD,  when  making  a  determination  of 
whether  a  demonstrated  pattern  of 
willful  violations  exists,  also  consider 
violations  received  by  the  apphcant. 
anyone  who  owns  or  controls  the 
applicant,  or  tile  operator  named  in  the 
application  pursuant  to  SMCRA,  the 
Federal  regulations  at  30  CFR  Chapter 
Vn,  the  Federal  program  for  Indian 
lands.  Federal  programs  for  States,  or 
OSM-approved  programs  other  than  the 
New  Mexico  program. 

10.  CSA4C  Rule  80-1-1  l-20(b). 
Improvidently  Issued  Permits 

New  Mexico  proposed  at  CSMC  Rule 
80-1-1  l-20{b)  criteria  for  determining 
whejher  a  surface  coal  mining  and 
reclamation  permit  was  improvidently 
issued. 
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(a)  CSMC  Rules  80-1-1  l-20(b)(l)  and 

(b)(3> 

New  Mexico  proposed  at  CSMC  Rule 
80-1-1  l-20(b)(l)  and  (b)(3). 
respectively,  that  the  Director  of  MMD 
find  that  a  permit  was  improvidently 
issued  if  (1)  according  to  CSMC  Rule 
80-1-7-14  at  the  time  the  permit  was 
issued,  either  of  the  two  conditions 
specified  at  paragraphs  (b)(l)(i)  and  (ii) 
are  oaet.  and  (2)  the  permittee  was 
linked  to  the  person  responsible  for  a 
violation,  penalty,  or  fee  through 
ownership  or  control,  according  to 
CSMC  Rule  80-1-7-14  at  the  time  the 
permit  was  issued,  and  such  link  still 
exists,  or  where  such  a  link  was  severed, 
the  piermittee  continues  to  be 
responsible  for  the  violation,  penalty  or 
fee. 

The  corresponding  Federal 
regulations  at  30  CFR  773.2G(b)(l)  and 
(b)(3)  refer  to  "the  violations  review 
criteria  of  the  regulatory  program"  by 
which  a  regulatory  authority  must 
determine  whether  a  permit  was 
improvidently  issued.  In  the  April  28. 
1989.  Federal  Register  (54  FR  18438. 
18440-18441).  OSM  discusses  what 
these  criteria  must  include.  Except  for 
the  reference  to  CSMC  Rule  80-1-7-14. 
proposed  CSMC  Rules  80-1-1  l-20(b)(l) 
and  (b)(3)  are  substantively  identical  to 
the  corresponding  Federal  regulations  at 
30  CFR  773.20(b)(1)  and  (b)(3). 

Referenced  CSMC  Rule  80-1-7-14 
lists  spedfic  compliance  information 
that  must  be  submitted  with  a  permit 
application,  but  it  does  not  include  the 
violation  review  criteria.  The  violations 
review  criteria  under  the  New  Mexico 
program  are  identified  at  proposed 
CSMC  Rule  80-1-1  l-20(b)(l){iii)  as  the 
applicable  violations  review  criteria 
included  in  the  preamble  of  the  Federal 
Register  at  54  FR  18438.  18440-18441 
(April  28, 1989).  Because  New  Mexico 
incorrectly  references  CSMC  Rule  80-1- 
7-14  instead  of  CSMC  Rule  80-1-11- 
20(b)(l)(iii),  proposed  CSMC  Rules  80- 
l-ll-20(b)(l)  and  (b)(3)  are  less 
effective  than  the  Federal  reg\Uations  at 
30  CFR  773.20(b)(1)  and  {b)(3). 

The  Director  does  not  approve  CSMC 
Rules  80-1-1  l-20(bMl)  and  (b)(3)  to  the 
extent  that  they  reference  CSMC  Rute 
80-1-7-14  and  do  not  incorporate  the 
violations  review  criteria  at  CSMC  Rule 
80-1-1  l-20(bKl)(iii).  The  Director 
requires  that  New  Mexico  revise  CSMC 
Rules  80-l-ll-20(bHl)  and  (b)(3)  to 
reference  CSMC  Rule  80-1-11- 
20(b)(l)(iii)  instead  of  CSMC  Rule  80-1- 
7-14.  i 

(b)  CSMC  Rules  80-l-ll-20(b)(lKii) 

New  Mexico  pr(^>os8d  at  CSMC  Rule 
80-l-li-20(b)(l)(ii)  that  the  Director  of 


MMD  shall  find  that  a  permit  was 
improvidently  issued  if  the  permit  was 
issued  on  the  presumption  that  a  notice 
of  violation  was  in  the  process  of  being 
corrected  to  the  satisfaction  of  the 
agency  with  jurisdiction  over  the 
violation,  but  a  cessation  order  was 
subsequently  issued.  This  proposed 
language  is  substantively  identical  to 
the  corresponding  Federal  regulation  at 
30  CFR  773.20(b)(l)(u). 

However,  because  proposed  CSMC 
Rule  80-l-ll-20fb){l){ii)  relates  to  the 
same  presumption  issue  discussed  in 
findinjg  No.  9(a)  above,  and  the 
Secretary  has  indicated  his  intention  to 
reconsider  the  corresponding  Federal 
regulation  at  30  CFR  773.2oft)(l)(ii)  in 
addition  to  30  CFR  773.15(b)(l)(i),  the 
Director  defers  action  on  proposed 
CSMC  Rule  80-l-ll-20(b){l)(ii). 

(c)  CSMC  Rule  80-1-1  l-20(b)(l)(iii). 
Violations  Review  Criteria 

New  Mexico  proposed  at  CSMC  Rule 
80-1^1  l-20(b)(l)(iii)  that  the  Director  of 
MMD  shall  use  the  applicable  violations 
review  criteria  listed  in  the  Federal 
Register  at  54  FR  18438.  18440-18441 
(April  28.  1989)  for  determining  what 
spedfic  unabated  violations,  delinquent 
penalties  and  fees,  and  ownership  and 
control  relationships  must  be 
considered  in  determining  whether  a 
permit  was  improvidently  issued. 

The  corresponding  Federal  regulation 
at  30  CFR  773.20(b)(1)  requires  the 
regulatory  authority  to  use  "the 
violations  review  criteria  of  the 
regulatory  program  at  the  time  the 
permit  was  issued"  in  determining 
whether  a  permit  was  improvidently 
issued.  The  preamble  to  this  regiUation 
states  that  the  term  "violations  review 
criteria"  means  "those  permitting 
provisions  of  a  reguJatory  program 
under  which  the  regulatory  authority 
reviews  the  relationship  of  the  applicant 
to  outstanding  violations  and 
delinquent  penalties  and  fees  and 
determines  whether  a  permit  should  be 
withheld,"  (54  FR  18438, 18438-9, 
April  28. 1989).  The  preamble  also  lists 
the  minimum  violations  review  criteria 
that  a  regulatory  program  should 
indude  and  further  states  that  State 
programs  may  include  more  stringent 
criteria  (54  FR  18438. 18440-18441. 
April  28,  1989). 

In  specifying  the  violations  review 
criteria  as  listed  in  the  above  referenced 
Federal  Register,  New  Mexico  proposed 
to  adopt  the  minimum  violation  review 
criteria  specified  by  the  Federal 
regulations.  New  Mexico  proposed  to 
retain  the  general  natiu^  of  the  criteria 
and  did  not  specify  the  adual  calendar 
dates  on  which  each  of  the  criteria 
became  or  would  become  effective. 


Therefore.  New  Mexico  must  determine 
the  appropriate  criteria  and 
corresponding  effective  dales  at  the  time 
that  a  review  is  conducted. 

Because  New  Mexico  proposed  to 
include  the  minimum  violations  review 
criteria  required  by  the  Federal 
regulations,  the  Director  finds  that 
proposed  CSMC  Rule  80-1-11- 
20(b)(l)(iii)  is  no  less  effective  than  30 
CFR  773.20(b)(1)  and  approves  it. 

1 1.  CSMC  Rule  80-1-1  l-29(d), 
Conditions  (^Permits  for  Environment, 
Public  Health,  and  Safety 

New  Mexico  proposed  at  CSMC  Rule 
80-1-1  l-29(d)  that  a  permittee,  within 
30  days  of  receiving  a  cessation  order 
issued  under  CSMC  Rule  80-1-30-11, 
submit  to  the  Director  of  MMD  (1)  the 
information  required  at  CSMC  Rule  80- 
l-7-13(c)  concerning  identification  of 
interests.  (2)  any  new  information 
needed  to  correct  or  update  information 
previously  submitted  imder  CSMC  Rule 
80-l-7-13(c),  or  (3)  a  written 
notification  that  there  has  been  no 
change  in  the  information  previously 
submitted  under  CSMC  Rule  80-1-7- 
13(c).  With  one  exception  discussed 
below,  proposed  CSMC  Rule  80-1-11- 
29(d)  is  substantively  identical  to  the 
corresponding  Federal  regulation  at  30 
CFR  773.17(i).  The  Federal  regulation  at 
30  CFR  773.17(0  requires  all  permits  to 
include  a  condition  specifying  that, 
within  30  days  after  a  cessation  order  is 
issued  under  30  CFR  843.11  or  the  State 
program  equivalent,  the  permittee  must 
submit  certain  ownership  and  control 
information  to  the  regulatory  authority, 
or  if  there  has  been  no  change  since  the 
immediately  preceding  submittal  of 
such  information,  to  so  notify  the 
regulatory  authority  in  writing.  As 
explained  in  the  preamble  to  the  Federal 
regulation  (54  FR  8982.  8986.  March  2. 
1989).  the  permit  condition  at  30  CFR 
773.17(i)  applies  whenever  a  cessation 
order  is  issued,  regardless  of  the  issuing 
authority.  Proposed  CSMC  Rule  80-1- 
ll-29(d)  requires  a  permittee  to  update 
ownership  and  control  information  only 
for  cessation  orders  issued  by  New 
Mexico  under  CSMC  Rule  80-1-30-11. 
It  does  not  require  updating  for  Federal 
cessation  orders  issued  under  30  CFR 
843.11. 

Because  proposed  CSMC  Rule  80-1- 
ll-29(d)  requires  a  permittee  to  update 
ownership  and  control  information  only 
for  cessation  orders  issued  by  New 
Mexico  under  CSMC  Rule  80-1-30-11. 
the  Director  finds  that  proposed  CSMC 
Rule  80-1-1  l-29(d)  is  less  effective 
than  the  corresponding  Federal 
regulation  at  30  CFR  773.17(i).  The 
Director  approves  proposed  CSMC  Rule 
80-1-1  l-29(d)  but  requires  New  Mexico 
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to  revise  it  to  require  the  permittee  to 
submit  to  the  Director  of  MMD  the 
ownership  and  control  information 
required  at  CSMC  Rule  80-1-11- 
29(d)(1).  {d)(2),  and  (d)(3)  when  a 
Federal  cessation  order  has  been  issued 
in  accordance  with  30  CFR  843.11. 

12.  CS^fCRule  80-l-19-15(c). 
Performance  Standards  for  Roads  Used 
for  Coal  Exploration 

New  Mexico  proposed  to  revise  CSMC 
Rules  80-l-19-15(c)(2).  (c)(3).  and  (c)(4) 
to  correct  references  to  other  rules  and 
to  clarify  the  requirements  for  new  and 
existing  roads  used  for  conducting  coal 
exploration  activities.  Proposed  CSMC 
Rule  80-l-19-15(c)(2)  requires  all  new 
roads  used  for  exploration  for  less  than 
6  months  to  meet  the  requirements  of 
CSMC  Rules  80-l-20-150(b)  through 
(f)  In  addition,  new  roads  that  willbe 
used  longer  than  6  months  must  meet 
the  requirements  of  CSMC  Rules  80-1- 
20-150  through  151.  and  all  new  roads 
must  comply  with  CSMC  Rules  80-1- 
20-180  and  181  pertaining  to  other 
transportation  facilities,  support 
facilities,  and  protection  of  utilities. 
Proposed  CSMC  Rule  80-l-1^15(c)(3) 
requires,  among  other  things,  that  (1)  all 
existing  roads  comply  with  the 
requirements  of  CSMC  Rules  80-1-20- 
180  and  181,  (2)  existing  roads  that  are 
significantly  altered  for  exploration 
activities  must  comply  with  the 
requirements  of  CSMC  Rules  80-1-20- 
150(b)  through  (g),  and  (3)  any  road  that 
will  remain  as  a  permanent  road  after 
exploration  activities  are  completed 
must  meet  the  design,  construction, 
alteration,  and  maintenance 
requirements  at  CSMC  Rules  80-1-20- 
150  through  151.  Proposed  CSMC  Rule 
80-l-19-15(c)(4)  requires  upon 
completion  of  exploration  activities  that 
all  roads  either  be  reclaimed  in 
accordance  with  CSMC  Rules  80-1-20- 
150(g)  or  meet  the  requirements  for 
permanent  roads  at  CSMC  Rules  80-1- 
20-150  through  151. 

The  corresponding  Federal 
regulations  at  30  CFR  815.15(b)  require 
that  all  roads  and  other  transportation 
facilities  used  for  coal  exploration  must 
comply  with  applicable  provisions  at  30 
CFR  816.150(b)  through  (f)  concerning 
general  requirements  for  roads,  30  ChK 

8 1 6 . 1 80  concerning  protection  of     

existing  utiUty  installations,  and  30  CFR 
816  181  concerning  requirements  for 
support  facilities. 

Whereas  the  Federal  regulations 
require  all  roads  used  for  coal 
exploration  to  comply  with  the 
specified  requirements,  New  Mexico's 
pteposed  rules  specify  requirements  for 
three  separate  categories  of  roads  used 
for  coal  exploration  activities:  new 


roads,  existing  roads,  and  existing  roads 
that  are  significantly  altered  for 
exploration  activities.  New  Mexico  has 
not  specifically  addressed  requirements 
for  existing  roads  that  are  not 
significantly  altered  for  exploration,  but 
such  roads  are  subject  to  some  of  New 
Mexico's  performance  standards  for 
exploration  roads  because  (1)  proposed 
CSMC  Rule  80-l-19-15(c)(3)  requires 
all  existing  roads  to  comply  with  all 
applicable  Federal,  State  and  local 
requirements  and  with  the  requirements 
of  sections  20-180  and  20-181,  and  (2) 
proposed  CSMC  Rule  80-1-ft-l 5(c)(4) 
requires  all  roads  used  during 
exploration  to  comply  with  the 
reclamation  requirements  at 
subparagraphs  (c)(4)(i)  and  (ii).  New 
Mexico's  proposed  rules  do  not,  as  do 
the  Federal  regulations  at  30  CFR 
815.15(b)  through  its  reference  to  30 
CFR  816.150(b)  through  (f),  require  that 
all  roads  comply  with  the  corresponding 
general  performance  standards  for  roads 
at  CSMC  Rules  80-1-20-1 50(b)  through 
(f).  Specifically,  existing  roads  that  are 
used  for  coal  exploration  and  that  are 
not  significantly  altered  are  not  required 
to  comply  with  CSMC  Rule  80-1-20- 
150  (b)  through  (f). 

The  Federal  regulations  at  30  CFR 
815.1  state  that  30  CFR  Part  815  sets 
forth  the  performance  standards 
required  for  coal  exploration  that 
substantially  disturbs  the  natural  land 
surface,  and  the  Federal  regulations  at 
30  CFR  815.15(b)  require  all  roads  used 
for  coal  exploration  to  comply  with  the 
apphcable  provisions  of  30  CFR 
816.150(b)  through  (f).  However,  the 
preamble  to  30  CFR  815.15(b)  states  that 
the  extent  to  which  the  requirements  of 
30  CFR  816.150  must  be  applied  to    -' 
exploration  roads  can  be  limited  to  "the 
extent  that  the  coal  exploration 
activities  substantially  disturb  the  land 
where  the  road  is  located"  (53  FR 
45190,  45198,  November  8, 1988). 
According  to  the  definition  of 
"substanUally  disturb"  at  30  CFR  701.5. 
the  construction  of  roads  and  other 
access  routes  for  coal  exploration 
constitutes  substantial  disturbance.  The 
preamble  also  explains  what  coal 
exploration  road-use  activities  OSM 
believes  do  not  constitute  substantial 
disturbance. 

The  determination  of  when  "substantial 
disturbance"  has  occurred  must  be  made  on 
a  site-by-site  basis.  OSMRE  [OSM]  does  not 
believe  the  routine  maintenance  of  an 
existing  road  used  for  coal  exploration  is 
substantial  disturbance  requiring  the  road  to 
be  reclaimed  in  accordance  with  the 
performance  standards  of  section  515  of  the 
Act  (SMCRA).  To  use  an  existing  road  that 
is  In  poor  condition  due  to  lack  of 
maintenance,  a  coal  exploration  operator  may 


need  to  blade  the  road  surface,  replace  some 
culverts,  or  do  other  minor  routine 
maintenance.  Such  routine  maintenance  of 
an  existing  road  would  not  be  considered 
substantial  disturbance  of  the  natural  land 
surface  that  would  require  reclamation  of  the 
road  (53  FR  45190. 45198.  November  8. 
1988). 

Existing  CSMC  Rule  80-1-19- 
15(c)(3)(ii)  states  that  significantly 
altering  an  existing  road  for  coal 
exploration  includes,  but  is  not  limited 
to,  altering  the  gradient,  width,  or  route 
of  the  road.  New  Mexico  has  not 
specified  what  it  considers  to  be 
activities  that  do  not  significantly  alter 
existing  roads.  However,  because  New 
Mexico  has  not  Usted  such  routine  road 
maintenance  activities  as  grading  the 
surface,  cleaning  or  replacing  culverts, 
and  other  minor  rehabilitation  activities 
with  the  activities  that  significantly  alter 
a  road  and  because  OSM  does  not 
believe  that  such  activities  cause 
substantial  disturbance  to  the  land 
surface,  it  is  reasonable  to  conclude  that 
these  are  road  construction  and 
maintenance  activities  that  do  not 
significantly  alter  existing  roads  used 
for  coal  exploration  in  New  Mexico. 
Therefore,  to  the  extent  that  (1) 
proposed  CSMC  Rules  80-l-19-15(c)(3) 
and  (c)(4)  apply  to  existing  roads  that 
are  not  significantly  altered  for  coal 
exploration  activities  and  (2)  the 
activities  that  define  such  roads  are 
hmited  to  surface  grading,  cleaning  or 
replacing  culverts,  and  other  minor 
rehabilitation  activities,  the  Director 
finds  that  these  aspects  of  proposed 
CSMC  Rules  80-l-19-15(c)(3),  and 
(c)(4)  are  not  inconsistent  with  the 
corresponding  Federal  regulations  at  30 
CFR  815.15(b). 

With  respect  to  the  other 
requirements,  proposed  CSMC  Rules 
80-l-19-15(c)(2),  (c)(3),  and  (c)(4) 
reference  the  requirements  of  CSMC 
Rule  80-1-20-180.  CSMC  Rule  80-1- 
20-180  is  titled  "(o]ther  transportation 
facilities"  and  sets  general  performance 
standards  for  the  design,  construction, 
reconstruction,  maintenance  and 
restoration  of  railroad  loops,  spurs, 
sidings,  surface  conveyor  systems, 
chutes,  aerial  tramways,  or  other 
transportation  facilities.  New  Mexico's 
listing  of  railroad  loops,  spurs,  sidings, 
surface  conveyor  systems,  chutes,  aerial 
tramways,  and  other  transportation 
facilities  at  CSMC  Rule  80-1-20-180  as 
"other  transportation  facilities"  is  not 
inconsistent  with  the  preamble  for  the 
Federal  regulations  at  30  CFR  815.15(b) 
that  identified  "other  transportation 
facilities"  as  "any  'other  transportation 
facilities'  used  in  the  exploration 
operation  besides  roads"  (48  FR  40622. 
40632;  September  8. 1983).  However, 
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the  reference  to  CSMC  Rule  80-1-20- 
180  at  proposed  CSMC  Rules  80-1-19- 
15(c)(2),  and  (c)(3),  does  not  satisfy  the 
requirement  of  the  Federal  regulations 
at  30  CFR  815.1S(b)  that  "other 
transportation  facilities"  used  for  coal 
exploration  must  meet  the  applicable 
performance  standards  for  roads, 
support  facilities,  and  utilities. 

Because  New  Mexico's  proposed  rules 
do  not  require  "other  transportation 
facilities"  used  for  exploration  activities 
to  comply  with  the  performance 
standards  for  roads,  support  facilities, 
and  utihties,  respectively,  at  CSMC 
Rules  86-l-20-150{b)  through  (g)  and 
20-181(a)  and  (b),  the  Director  finds  that 
proposed  CSMC  Rules  80-1-19- 
15(c)(2).  (c)(3).  and  (c)(4)  are  less 
effective  than  the  corresponding  Federal 
regulations  at  30  CFR  815.15(b).  The 
Director  approves  CSMC  Rules  80-1- 
19-15(c)(2),  (c)(3)  and  (c)(4)  but  requires 
New  Mexico  to  further  revise  CSMC 
Rule  80-l-19-15(c)  to  require  that 
"other  transportation  facilities"  used  for 
coal  exploration  activities  comply  with 
CSMC  Rules  80-1-20-1 50(b)  through 
(g).  and  20-181(a)  and  (b). 

13.  CSMC  Rule  80-1-20-91  (c)  and  20- 
93(el.  Coal  Processing  Waste  Dams  and 
Embankments 

New  Mexico  proposed  new 
paragraphs  at  CSMC  Rules  80-1-20- 
91(c)  and  20-93(e)  that  prohibit  any 
dam,  embankment,  or  impounding 
structiue  constructed  of  coal  processing 
waste  or  intended  to  impound  coal 
processing  waste  from  being  retained 
permanently  as  part  of  the  postmining 
land  use  unless  it  is  reclaimed 
according  to  CSMC  Rule  80-1-9-25  and 
positive  drainage  with  no  impoimdment 
of  water  has  been  achieved.  New 
Mexico's  term  "coal  processing  waste" 
has  the  same  meaning  as  the  Federal 
term  "coal  mine  waste"  (56  FR  67520.  . 
67523;  December  31. 1991). 

The  corresponding  Federal 
regulations  at  30  CFR  816.84(b)(1)  and 
817.84(b)(1).  in  part,  prohibit 
impounding  structures  constructed  of 
coal  mine  waste  or  intended  to  impound 
coal  mine  waste  from  being  retained 
permanently  as  part  of  the  approved 
postmining  land  use.  The  Federal 
regulations  at  30  CFR  816.84  and  817  84 
further  require  such  structures  to  meet 
the  requirements  at  30  CFR  816.81  and 
817  81. 

Proposed  CSMC  Rules  80-l-20-91(c) 
and  20-93  (e)  require  dams, 
embankments,  and  impounding 
structures  constructed  of  coal 
processing  waste  or  intended  to 
impound  coal  processing  waste  to  be 
reclaimed  "in  accordance  with  Section 
9-25,"  New  Mexico's  rules  at  CSMC 


Rule  80-1-9-25  set  forth  permit 
application  requirements  for 
reclamation  plans  and  designs 
concerning  ponds,  impoimdments, 
banks,  dams  and  embankments.  It  does 
not  contain  the  performance  standards 
that  reclaimed  structiu^s  constructed  of 
or  impounding  coal  processing  waste 
must  meet  as  do  the  Federal  regulations 
at  30  CFR  816.81  and  817.81. 

More  specifically,  the  Federal 
regulations  at  30  CFR  816.81(a)  and 
817.81(a)  require  that  coal  mine  waste 
be  hauled  or  conveyed  and  placed  in  its 
final  location  in  a  controlled  maimer  to 
(1)  minimize  adverse  effects  of  leachate 
and  surface-water  nmoff  on  siuface  and 
ground  water  quality  and  quantity,  (2) 
ensiu^  mass  stability  and  prevent  mass 
movement  during  and  after 
construction,  (3)  ensure  that  the  final 
disposal  facility  is  suitable  for 
reclamation  and  revegetation 
compatible  with  the  natiual 
surroundings  and  the  approved 
postmining  land  use,  (4)  not  create  a 
public  hazard,  and  (5)  prevent 
combustion.  The  intent  of  these 
requirements  is  to  ensure  that  surface 
deposits  of  coal  mine  waste  retained 
permanently  as  part  of  the  approved 
postmining  land  use  exhibit  long-term 
stability  with  respect  to  drainage 
control,  surface  erosion,  mass 
movement,  combustion,  public  safety, 
and  seepage  (48  FR  44006.  44012, 
September  26. 1983).  New  Mexico's 
proposed  reference  to  "Section  9-25" 
does  not  provide  equivalent 
requirements  to  assure  the  long-term 
stability  and  safety  of  such  deposits. 

On  this  basis,  the  Director  finds  that 
proposed  CSMC  Rules  80-l-20-91(c) 
and  20-93  (e)  are  less  effective  than  the 
corresponding  Federal  regulations  at  30 
CFR  816.84(b)(1)  and  817.84(b)(1)  and 
does  not  approve  them  to  the  extent  that 
they  include  the  phrase  "unless  these 
structures  have  been  reclaimed 
according  to  Section  9-25  and  positive 
drainage  with  no  impoundment  of  water 
has  been  achieved." 

14.  CSMC  Rule  80-1-20-93.  Design  and 
Construction  of  Coal  Processing  Waste 
Dams  and  Embankments 

(a)  CSMC  Rule  80-l-20-93(a)(l). 
Freeboard  and  Water  Surface  Elevation 
Design 

CSMC  Rule  80-l-20-93(a),(l) 
specifies  a  minimum  design  freeboard  of 
3  feet  for  each  dam  arid  embankment 
constructed  of  coal  processing  waste  or 
intended  to  Impbimd  such  waste.  New 
Mexico  proposed  to  revise  CSMC  Rule 
80-l-20-93(a)(l)  to  require  that  the 
maximum  water  elevation  shall  be 
determined  by  the  fi«eboard  hydrograph 


criteria  contained  in  the  U.S.  Soil 
Conservation  Service's  (SCS)  Practice 
Standard  378,  "Ponds,"  dated  October 
1978. 

The  counterpart  Federal  regulations  at 
30  CFR  816.84(b)(1)  and  817.84(b)(1).  by 
reference  to  30  CFR  816.49  (a)  and  (c) 
and  817.49  (a)  and  (c),  do  not  specify  a 
minimum  freeboard  for  impoundments 
but  require,  at  30  CFR  816.49(a)(4)  and 
817.49i(a)(4)  "adequate  freeboard  to 
resist  overtopping  by  waves  and  by 
sudden  increases  in  storage  volume." 
The  Federal  regulations  also  do  not 
specify  methods  for  de»ermining 
"adequate  fi^eboard"  or  for  calculating 
maximum  water  surface  elevations. 

As  proposed,  CSMC  Rule  80-1-20- 
93(a)(1)  requires  that  maximum  water 
surface  elevations  for  all  dams  and 
embankments  constructed  of  coal 
processing  waste  or  intended  to 
impound  such  waste  shall  be 
determined  in  accordance  with  Practice 
Standard  378.  However.  SCS  hmlts  the 
use  of  Practice  Standard  378  to  ponds 
(1)  that  are  located  where  failure  of  the 
dam  will  not  resuh  in  loss  of  life, 
damage  to  homes,  commercial  or 
industrial  buildings,  main  highways,  or 
railroads,  or  in  the  interruption  of 
public  utilities,  (2)  whose  product  of 
effective  height  of  dam  times  storage 
capacity  is  less  than  3000,  or  (3)  the 
effective  height  of  the  dam  is  35  feet  or 
less  (Scope,  Practice  Standard  378, 
Ponds.  October,  1978.  pg.  1).  Thus,  SCS 
does  not  deem  Practice  Standard  378 
appropriate  for  calculating  the 
maximum  water  surface  elevations  of 
ponds  in  high  hazard  locations  or  for 
the  largest  ponds  that  meet  the  size  or 
other  requirements  at  30  CFR  77.216(a). 
Some  dams  or  embankments 
constructed  of  coal  processing  waste  or 
intended  to  impound  such  waste  that 
meet  the  criteria  of  30  CFR  77.216(a) 
may  be  of  sufficient  size  that  the 
product  of  their  effective  dam  height 
and  storage  capacity  would  exceed 
3000.  According  to  SCS,  the  provisions 
of  Practice  Standard  378  are  not 
adequate  for  such  structures. 

Further,  prior  to  February  26, 1991 
(56  FR  7806,  7810),  New  Mexico's 
approved  program  required  maximum 
water  surface  elevations  for  dams  and 
embankments  constructed  of  coal 
processing  waste  or  intended  to 
impound  such  waste  and  that  meet  the 
size  criteria  of  30  CFR  77.216(a)  to  be 
determined  according  to  SCS  Technical 
Release  No.  60,  "Earth  Dams  and 
Reservoirs,"  June  1976.  Under  these 
previous  New  Mexico  rules,  the 
requirements  of  Practice  Standard  378 
could  be  applied  only  to  dams  and 
embankments  not  meeting  the  size 
criteria  of  30  CFR  77.216(a). 
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Because  proposed  CSMC  Rule  80-1- 
20-93(a)(l)  would  allow  the  procedures 
of  SCS  Practice  Standard  378  to  be  used 
for  determining  the  maximum  water 
sur&ce  elevations  for  dams  and 
embankments  constructed  of  coal 
processing  waster  or  intended  to 
impound  such  waste  that  are  outside  the 
Practice's  stated  scope  of  applicabiUty 
with  regard  to  size  and  to  potential 
hazards  related  to  the  structure's 
location,  the  Director  finds  that 
proposed  CSMC  Rule  8(>-l-20-93(a)(l) 
is  less  effective  than  the  corresponding 
Federal  regulations  at  30  CFR 
816.84(a)(1)  and  817.84(a)(1). 
Accordingly,  the  Director  does  not 
approve  proposed  CSMC  Rule  80-1-20- 
93(a)(1). 

(b)  CSMC  Rule  80-l-20-93(c),  Storage 
Design 

New  Mexico  proposed  to  revise  CSMC 
Rule  80-l-20-93(c)  to  require  that  dams 
or  embankments  constructed  of  or 
impounding  coal  processing  waste  shall 
be  designed,  constructed,  and 
maintained  so  that  at  least  90  percent  of 
the  water  stored  during  the  design 
precipitation  event  shall  be  removed 
wffhin  a  10-day  period.  The  counterpart 
Federal  regulations  at  30  CFR  816.e4(e) 
and  817.84(e)  require  that  such 
structures  be  designed  so  that  at  least  90 
percent  of  the  water  stored  during  the 
design  predpitaticm  event  shall  be 
removed  within  a  10-day  period.  The 
Federal  regulations  at  30  CFR  816.84(f) 
and  817.84(0  require  that  at  least  90 
percent  of  the  water  stored  in  such 
structtues  during  the  design 
precipitation  event  must  actually  be 
removed  within  a  10-day  period 
following  the  design  precipitation  event. 
New  Mexico  has  proposed  to  combine 
the  requirements  of  30  CFR  816.84  (e) 
and  (f)  and  817.84  (e)  and  (f)  into  one 
rule.  The  Director  finds  that  proposed 
CSMC  Rule  80-l-20-93(c)  is  no  less 
effective  than  the  Federal  regulations  at 
30  CFR  816.84  (e)  and  (f)  and  817.84  (e) 
and  (f)  and  approves  it. 

15.  CSMC  Rules  80-1-20-97  (b)  and  (c). 
Protection  of  Fish,  Wildlife,  and  Related 
Environmental  Values 

At  30  CFR  931.16(a).  the  Director 
previously  required.New  Mexico  to 
revise  its  program  to  require  protection 
of  threatened  and  endangered  species 
from  underground  mining  activities. 
New  Mexico  proposed  to  revise  CSMC 
Rule  80-1-20-97  (b)  and  (c)  to  prohibit 
operators  from  conducting  surface  coal 
mining  operations  that  are  likely  to 
jeopardize  the  continued  existence  of 
endangered  or  threatened  spedes  and 
their  habitats,  including  bald  and 
golden  eagles,  their  nests,  and  eggs.  The 


prohibition  would  extend  to  threatened 
and  endangered  species  hsted  by  the 
"New  Mexico  Energy,  Minerals  and 
Natural  Resoiirces  and  Game  and  Fish 
Department"  in  addition  to  those  listed 
by  the  Secretary  of  the  Interior.  The 
corresponding  Federal  regulations  at  30 
CFR  816.97  (b)  and  (c).  and  817.97  (b) 
and  (c)  prohibit  operators  from 
conducting,  respectively,  "surface 
mining  activities"  or  "imderground 
mining  activities"  that  are  likely  to 
jeopardize  the  continued  existence  of 
endangered  or  threatened'species  listed 
by  the  Secretary  of  the  biterior  and  their 
habitats,  including  bald  and  golden 
eagles,  their  nests,  and  eggs. 

New  Mexico's  proposed  CSMC  Rules 
80-1-20-97  (b)  and  (c)  differ  horn  the 
Federal  counterparts  in  three  ways. 
First,  the  Federal  definitions  of  "siuface 
mining  activities"  and  "underground 
mining  activities"  at  30  CFR  701.% 
include  reclamation  activities  in 
addition  to  mining  activities.  At  CSMC 
Rule  80-1-1-5,  New  Mexico's 
definition  of  "surface  coal  mining 
operations"  includes  activities 
conducted  on  the  surface  of  lands  in 
coimection  with  a  surface  coal  mine  or 
surfece  operations  and  surface  impacts 
incident  to  an  undergroimd  coal  mine. 
The  definition  does  not  include 
reclamation  operations  as  an  activity  of 
"surface  coal  mining  operations." 
Therefore,  New  Mexico's  use  of  the  term 
"surface  coal  mining  operations"  in 
proposed  CSMC  Rule  80-1-20-97  (b) 
and  (c)  does  not  extend  the  protection 
of  threatened  and  endangered  species  to 
areas  disturbed  solely  by  the  conduct  of 
reclamation  operations.  Because 
"surface  mining  activities"  and    J 
"underground  mining  activities,"  as 
defined  at  30  CFR  701.5,  include 
reclamation  operations  in  addition  to 
mining  operations,  the  effiact  of  the  use 
of  these  terms  in  30  CFR  816.97  (b)  and 
(c)  and  817.97  (b)  and  (c)  is  to  require 
protection  of  threatened  and  endangered 
species  fi'om  both  mining  operations 
and  reclamation  operations. 

Second,  New  Mexico  proposed  to 
prohibit  surface  coal  mining  operations 
that  are  Ukely  to  jeopardize  the 
continued  existence  of  endangered  or 
threatened  species  listed  by  the  "New 
Mexico  Energy,  Minerals  and  Natwal 
Resources  and  Came  and  Fish 
Department"  in  addition  to  those  listed 
by  the  Secretary  of  the  Interior.  The 
corresponding  Federal  regulations  at  30 
CFR  816.97(b)  and  817.97(b)  require 
protection  of  species  listed  by  the 
Secretary,  but  do  not  prohibit  the 
protection  of  other  species.  Therefore, 
New  Mexico's  proposed  inclusion  of 
additional  species,  while  not  required, 


does  not  render  the  proposed  rule  less 
effective  than  the  Federal  requirements. 

Third,  the  Federal  regulations  at  30 
CFR  816.97(b)  and  817.97(b)  prohibit 
surface  ta  imderground  mining 
activities  that  are  likely  to  affect  species 
listed  by  the  Secretary  of  the  Interior  as 
threatened  and  endangered  species  in 
either  of  two  ways:  (1)  by  jeopardizing 
the  continued  existence  of  these  species 
or  (2)  by  causing  destruction  or  adverse 
modification  of  the  species'  designated 
critical  habitats.  The  beginning  portion 
of  the  first  sentence  of  proposed  CSMC 
Rule  8O-l-20-97(b)  clearly  prohibits 
mining  activities  that  are  likely  to 
jeopardize  the  continued  existence  of 
listed  species,  but,  because  of  its 
grammatical  structure,  the  remainder  of 
the  sentence  is  less  clear.  OSM 
interprets  the  sentence  as  prohibiting 
the  destruction  or  adverse  modification 
of  designated  critical  habitats  of 
threatened  or  endangered  species  by 
surface  and  underground  mining 
activities.  However,  OSM  recommends 
that  New  Mexico  revise  the  rule  in  a 
future  amendment  and  insert  the  wwd 
"or"  between  the  words  "Department" 
and  "which"  so  that  the  sentence  reads 
••*  •  *  Game  and  Fish  Department  or 
which  are  likely  to  result  *  *  *." 

Because  New  Mexico's  use  of  the  term 
"surface  coal  mining  operations"  in 
proposed  CSMC  Rules  80-1-20-97  (b) 
and  (c)  does  not  extend  the  protection 
of  threatened  and  endangered  species  to 
areas  disturbed  by  the  conduct  of 
reclamation  operations,  the  Director 
finds  that  proposed  CSMC  Rules  80-1- 
20-97  (b)  and  (c)  are  less  effective  than 
the  corresponding  Federal  regulations  at 
30  CFR  816.97  (b)  and  (c)  and  817.97  (b) 
and  (c)  and  does  not  approve  them. 
Therefore,  New  Mexico  has  not  satisfied 
the  required  amendment  at  30  CFR 
931.16(a)  and  the  required  amendment 
remains  outstanding. 

1 6.  CSMC  Rule  80-1-20-1 1 6. 
Revegetation  Standards  for  Success 

(a)  CSMC  Rule  80-l-20-116(a), 
Standards  for  Success  and  Measuring 
Techniques^ 

New  Mexico's  existing  CSMC  Rule 
80-1-20-1 16(a)  is  referenced  by  several 
of  New  Mexico's  proposed  rules 
concerning  revegetation  success 
standards.  It  requires  that  (1)  success  of 
revegetation  be  measured  by  techniques 
approved  by  the  Director  of  MMD  after 
consultation  with  appropriate  State  and 
Federal  agencies,  and  (2)  comparison  of 
ground  cover  and  productivity  may  be 
made  on  the  basis  of  (a)  referenced 
areas,  (b)  technical  guidance  procedures 
published  by  the  U.S.  Department  of 
Agriculture  (USDA),  or  other  acceptable 


Federal  Register  /  Vol.  58.  No.  241  /  Friday.  December  17,  1993  /  Rules  and  Regulations      65919 


techniques  approved  by  the  Director,  or 
(c)  historic  records  in  accordance  with 
CSMC  Rule  80-1-8-1 9(b).  CSMC  Rule 
80-l-20-116(a)  also  requires  that 
management  of  a  reference  area  shall  be 
comparable  to  the  management 
practices  required  for  the  approved 
postmining  land  use  of  the  permit  area. 

The  Federal  regulations  at  30  CFR 
816.116(a)  and  817.116(a)  require, 
among  other  things,  that  success  of 
revegetation  shall  be  judged  on  the 
general  revegetation  requirements  of  30 
CFR  816.111  and  817.111.  These 
revegetation  requirements  pertain  to 
diversity,  permanence,  seasonality, 
regenerative  capacity  and  compatibility 
with  the  postmining  land  use.  The 
Federal  regulations  at  30  CFR 
816.116(a)(1)  and  817.116(a)(1)  require 
that  standards  for  success  and 
statistically  valid  sampling  techniques 
for  meesuring  success  shall  be  selected 
by  the  regulatory  authority  and  included 
in  an  approved  regulatory  program. 

New  Mexico's  existing  CSNTC  Rules 
80-1-20-111  and  112  are  no  less 
effective  than  the  Federal  regulations  at 
30  CFR  816.111  and  817.111.  However. 
New  Mexico's  CSMC  Rule  80-1-20- 
116(a)  does  not  reference  its  rules  at 
CSMC  80-1-20-111  and  112.  and 
therefore  does  not  require  that  the 
success  of  revegetation  be  based  on  the 
general  revegetation  requirements  of 
those  rules.  Instead  it  requires  that 
standards  for  success  of  revegetation 
consider  only  productivity  and  ground 
cover.  Further.  CSMC  Rule  80-1-20- 
116(a)  states  that  comparison  of  groimd 
cover  and  productivity  may  be  made  on 
the  basis  of  technical  guidance 

Erocedures  published  by  the  USDA; 
owever.  because  no  specific  citations 
are  provided,  it  is  not  clear  whether 
these  technical  guidance  procedures  are 
measuring  techniques  or  criteria  for 
establishing  technical  standards.  CSMC 
Rule  80-l-20-116(a)  also  requires  that 
the  methods  for  measuring  revegetation 
success  be  approved  by  the  Director  of 
MMD  after  consultation  with 
appropriate  State  and  Federal  agencies; 
it  does  not  require  that  all  standards  of 
success  and  measuring  techniques  be 
approved  by  the  Director  of  OSM,  i.e.. 
included  in  an  approved  regulatory 
program. 

For  these  reasons,  the  Director  finds 
that  CSMC  Rule  80-1-20-1 16(a)  is  less 
effective  than  30  CFR  816.116(a)  and 
(a)(1)  and  817.116(a)  and  (a)(1).  The 
Director  approves  it  but  requires  that 
New  Mexico  revise  CSMC  Rule  80-1- 
^0-ll6(a)  to  (1)  reference  CSMC  Rules 
80-1-20-111  and  112.  (2)  identify  the 
specific  technical  guidance  materials 
published  by  the  USDA.  and  (3)  require 
that  all  standards  for  success  and 


measuring  techniques  also  be  approved 
by  the  Director  of  OSM  for  inclusion  in 
the  approved  program. 

(b)  CSMC  Rule  80-l-20-116(b)(l). 
Revegetated  Area  Ground  Cover  and 
Productivity 

New  Mexico's  proposed  CSMC  Rule 
8O-l-20-116(b)(l)  requires  that  ground 
cover  and  productivity  of  living  plants 
on  the  revegetated  area  within  the 
permit  area  shall  be  equal  to  the  ground 
cover  and  productivity  of  living  plants 
on  the  approved  reference  area  or  to  the 
standards  obtained  using  other 
techniques  approved  by  the  Director  of 
MMD.  In  addition.  New  Mexico 
proposed  to  delete  from  CSMC  Rule  80- 
1-20-1 16(b)(1)  the  following  exceptions 
to  the  requirement  that  the  period  of 
extended  responsibility  begin  after  the 
last  year  of  augmented  seeding, 
fertiliring.  or  irrigation:  (1)  interseeding 
to  establish  diversity  with  species  of  a 
different  aspection  from  the  original 
seed  mixture  and  (2)  supplemental 
fertilization. 

The  Federal  regulations  at  30  CFR 
816.116(a)(1)  and  817.116(a)(1)  require 
that  standards  for  success  and 
statistically  valid  sampling  techniques 
for  measuring  success  shall  be  selected 
by  the  regulatory  authority  and  included 
in  an  approved  regulatory  program.  The 
Federal  regulations  at  30  CFR 
816.116(c)(1)  and  817.116(c)(1)  require 
that  the  period  of  extended 
responsibility  for  successful 
revegetation  shall  begin  after  the  last 
year  of  augmented  seeding,  fertilizing, 
irrigation,  or  other  work,  excluding  only 
husbandry  practices  that  are  approved 
in  accordance  with  30  CFR  816.116(c)(4) 
and  817.116(c)(4). 

New  Mexico's  proposed  deletion  of 
interseeding  and  supplemental 
fertilization  as  exceptions  to  activities 
that  would  restart  the  responsibihty 
period  at  CSMC  Rule  80-1-20-1 16(b)(1) 
is  no  less  effective  than  the  Federal 
regulations  at  30  CFR  816.116(c)(1)  and 
817.116(c)(1).  However,  because  New 
Mexico's  proposed  rule  (1)  does  not 
require  that  all  success  standards  and 
sampling  techniques  be  approved  by  the 
Director  of  OSM  and  (2)  is  not  inclusive 
of  "other  work"  in  addition  to 
augmented  seeding,  fertilizing,  and 
irrigation.  New  Mexico's  proposed  rule 
at  CSMC  Rule  80-l-20-116(b)(l)  is  less 
effective  than  the  Federal  regulations  at 
30  CFR  816.116(a)(1)  an^  (c)(1)  and 
817.116(a)(1)  and  (c)(1).  The  Director 
approves  the  proposed  revision  of 
CSMC  Rule  80-l-2b-116(b)(l).  but 
requires  that  New  Mexico  further  revise 
it  to  require  that  (1)  all  revegetation 
success  standards  and  measuring 
techniques  be  approved  by  the  Director 


of  OSM  as  well  as  the  Director  of  MMD 
and  (2)  the  period  of  extended 
responsibility  begin  after  the  last  year  of 
augmented  seeding,  fertiUzing. 
irrigation,  or  other  work. 

(c)  CSMC  Rule  80-1-20-1 16(b)(3). 
Evaluation  of  Ground  Cover, 
Production,  and  Stocking 

New  Mexico  proposed  at  CSMS  Rule 
80-l-20-116(b)(3)  to  delete  the  existing 
paragraph  and  replace  it  with  the 
requirements  that  (1)  standards  for 
success  shall  include  criteria 
representative  of  unmined  lands  under 
proper  management  in  the  area  being 
reclaimed  to  evaluate  the  appropriate 
vegetation  parameters  of  ground  cover, 
production,  or  stocking,  (2)  ground 
cover,  production,  or  stocking  shall  be 
considered  equal  to  the  approved 
success  standard  when  they  are  not  less 
than  90  percent  of  the  success  standard, 
and  (3)  the  sampling  techniques  for 
measuring  success  shall  use  a  90- 
percent  statistical  confidence  interval 
(i.e..  one-sided  test  with  a  0.10  alpha 
error).  In  addition.  New  Mexico 
proposed  to  recodify  CSMC  Rules  80-1- 
20-116(b)(3)(i)  through  (iv)  as  CSMC 
Rules  80-1-20-1 16(b)(4)  through  (b)(7). 

With  the  exception  of  the  phrase 
"under  proper  management."  New 
Mexico's  proposed  rule  is  substantively 
identical  to  the  Federal  regulation  at  30 
CFR  816.116(a)(2).  The  phrase  "under 
proper  management"  ensures  that  the 
success  criteria  would  not  be 
representative  of  unmined  lands  that 
were  in  a  degraded  condition. 
Therefore,  the  Director  finds  that  New 
Mexico's  proposed  CSMC  Rule  80-1- 
20-1 16(b)(3)  is  no  less  effective  than  the 
Federal  regulations  at  30  CFR 
816.116(a)(2)  and  817.116(a)(2)  and 
approves  it. 

(d)  CSMC  Rule  80-1-20-1 16(b)(6). 
Revegetation  Success  Standards  for 
Cropland 

New  Mexico  proposed  at  CSMC  Rule 
80-1-20-1 16 (b)(6)  to  delete  exceptions 
to  the  requirement  that  cropland 
production  trom  the  mined  area  be 
equal  to  or  greater  than  that  of  the 
approved  standard  for  the  last  two 
consecutive  growing  seasons  of  the  5-  or 
10-year  responsibihty  period.  The 
deleted  exceptions  allowed  the  Director 
of  MMD  to  modify  the  length  of  the 
period  of  responsibility  for  revegetation 
success  if  a  contract  between  the  .- 
operator  and  the  postmining  land  user 
is  entered  into  or  already  exists. 

The  Federal  regulations  at  30  CFR 
816.116(b)(2)  and  817.116(b)(2)  require 
for  areas  developed  for  cropland  that 

E)roduction  on  the  revegetated  area  be  at 
east  equal  to  that  of  a  reference  area  or 
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other  success  standards.  The  Federal 
regulations  at  30  CFR  816.116(c)(3)  and 
817.116(c)(3)  require  that  vegetation 
parameters  required  in  30  CFR 
816.116(b)  and  817.116(b)  shall  equal  or 
exceed  the  approved  success  standard 
for  at  least  the  last  2  consecutive  years 
of  the  responsibility  period.  The  Federal 
regulations  at  30  CFK  816.116  and 
817.116  do  not  allow  for  exceptions  to 
the  length  of  the  responsibility  period 
for  revegetation  success. 

New  Mexico's  proposed  revegetation 
success  standards  for  cropland 
production  are  substantively  identical  to 
those  in  the  Federal  regulations. 
Therefore,  the  Director  finds  that  New 
Mexico's  proposed  CSMC  Rule  80-1- 
20-1 16(b)(6)  is  no  less  effective  than  the 
Federal  regulations  at  30  CFR 
816.116(b)(2)  and  (c)(3)  and 
817.116(b)(2)  and  (c)(3)  and  approves  it. 

(e)  CSMC  Rule  80-1-20-1 16(b)(7), 
Determination  of  Revegetation  Success 
on  Areas  To  Be  Developed  for  Fish  and 
WildlifiB  Management  or  Forest  Land 

New  Mexico  proposed  to  revise  CSMC 
Rule  8O-l-2O-1160))(7)  to  require, 
among  other  things,  that  ground  cover 
shAll  not  be  less  than  that  required  to 
a^^ieve  the  approved  postmining  land 
use  on  areas  to  be  developed  for  fish 
and  wildlife  management  or  forest  land. 
The  Federal  regulations  at  30  CFR 
816.116(b)(3)(iii)  and  817.116(b)(3)(iii) 
require  that  ground  cover  shall  not  be 
less  than  that  needed  to  achieve  the 
approved  postmining  land  use  on  areas 
to  be  developed  for  fish  and  wildlife 
habitat,  recreation,  shelterbelts,  or  forest 
products. 

New  Mexico's  proposed  requirement 
for  ground  rover  on  lands  to  be 
developed  for  fish  and  wildlife 
management  or  forest  land  is 
substantively  identical  to  the  Federal 
regulations.  However,  New  Mexico  does 
not  have  revegetation  success 
requirements  for  ground  cover  on  lands 
to  be  developed  for  recreation  or 
shelterbelts.  For  this  reason,  the  Director 
finds  that  New  Mexico's  proposed 
revision  of  CSMC  Rale  80-1-20- 
116(b)(7)  is  less  effective  than  the 
Federal  regulations  at  30  CFR 
816.116(b)(3)(iii)  and  817.116(b)(3)(iii). 
The  Director  approves  proposed  CSMC 
Rule  80-1-20-1 16(b)(7)  but  requires 
New  Mexico  to  further  revise  it  to 
address  groimd  cover  requirements  on 
lands  to  he  developed  for  recreation  and 
snelterbelts. 

(f)  CSMC  Rule  80-1-20-1 16(d), 
Determination  of  Revegetation  Success 
for  Areas  40  Acres  or  Less  in  Size 

New  Mexico  proposed  to  delete  in  its 
entirety  existing  CSMC  Rule  80-1-20- 


116(d)  that  allowed  for  exceptions  to  the 
revegetation  success  standards  and  the 
period  of  responsibility  on  mine  plan 
areas  of  40  acres  or  less.  The  Federal 
regulations  at  30  CFR  816.116  and 
817.116  do  not  provide  for  exceptions  to 
revegetation  success  standards  and 
responsibility  periods  based  on  the  size 
of  the  surface  coal  mining  and 
reclamation  operation.  Therefore,  the 
Director  finds  that  New  Mexico's 
proposed  deletion  of  CSMC  Rule  80-1- 
20-1 16(d)  is  no  less  effective  than  the 
Federal  regulations  at  30  gFR  816.116 
and  817.116  and  approves  it. 

1 7.  CSMC  Rules  80-7-20-1 1 7, 
Revegetation  Success  Standards  for 
Trees  and  Shrubs 

(a)  CSMC  Rule  80-1-20-117  (a),  (b)(1), 
and  (b)(2).  Trees  and  Shrubs  Stocking 
for  Forest  Land 

New  Mexico  proposed  a  new    »- 
paragraph  at  CSMC  Rule  80-1-20- 
117(a)  that  requires,  on  commercial  and 
noncommercial  forest  lands  at  the  time 
of  bond  release,  at  least  80  percent  of  all 
trees  and  shrubs  used  to  determine 
revegetation  success  to  have  been  in 
place  for  at  least  60  percent  of  the 
applicable  minimum  period  of 
responsibility.  New  Mexico  also 
proposed  to  recodify  existing  CSMC 
Rules  80-1-20-117  (a)  through  (c)  as 
CSMC  Rules  80-1-20-117  (b)  through 
(d). 

CSMC  Rules  80-1-20-117  (b)(1)  and 
(b)(2)  address  performance  standards  for 
stocking  of  woody  species  on 
commercial  and  noncommercial  forest 
lands  including  the  requirements  that  a 
coimtable  tree  or  shrub  be  in  place  at 
least  2  growing  seasons  and  be  ali^  and 
healthy.    .  

The  Federal  regulations  at  30  CFR. 
816.116(b)(3)(ii)  and  817.116(b)(3)(ii) 
apply  to  land  developed  for  fish  and 
wildlife  habitat,  recreation,  shelterbelts, 
or  forest  products  and  require  that  (1) 
trees  and  shrubs  that  will  be  used  in 
determining  the  success  of  stocking  and 
the  adequacy  of  the  plant  arrangement 
shall  have  utility  for  the  approved 
postmining  land  use,  (2)  trees  and 
shrubs  coxmted  in  determining  such 
success  shall  be  healthy  and  have  been 
in  place  for  not  less  than  two  growing 
seasons,  and  (3)  at  the  time  of  bond 
release,  at  least  80  percent  of  the  trees 
and  shrubs  used  to  determine  such 
success  shall  have  been  in  place  for  60 
percent  of  the  applicable  minimum 
period  of  responsibility. 

The  existing  title  for  CSMC  Rule  80- 
1-20-117  is  misleading  because  it  refiers 
only  to  forest  land  whereas  CSMC  Rule 
80-1-20-1 17(d)  addresses  requirements 
for  areas  where  woody  plants  are  used 


for  wildlife  management,  recreation, 
and  shelterbelts  as  well  as  forest  uses. 
OSM  recommends  that  in  a  future 
amendment  New  Mexico  revise  the  title 
to  accurately  indicate  all  subjects  of  the 
rule. 

With  two  exceptions,  New  Mexico's 
proposed  revegetation  success  standards 
at  CSMC  Rules  80-1-20-117  (a),  {b)(l), 
and  (b)(2)  are  substantively  identical  to 
the  Federal  regulations  at  30  CFR 
816.116(b)(3)(ii)  and  817.116(b){3)(ii). 
The  exceptions  are  that  these  proposed 
standards  (1)  do  not  also  apply  to  lands 
developed  for  use  as  fish  and  wildlife 
habitat,  recreation,  and  shelterbelts,  and 
(2)  lack  the  requirement  that  trees  and 
shrubs  used  in  determining  the  success 
of  stocking  and  the  adequacy  of  the 
plant  arrangement  shall  have  utility  for 
the  approved  postmining  land  use. 

For  these  reasons,  the  Director  finds 
that  New  Mexico's  proposed  CSMC 
Rules  80-1-20-117  (a),  (b)(1),  and  (b)(2) 
are  less  effective  than  the  Federal 
regulations  at  30  CFR  816.116(b)(3)(ii) 
and  817.116(b)(3)(ii).  The  Director 
approves  CSMC  Rules  80-1-20-117  (a). 
(b)(1),  and  (b)(2)  but  requires  that  New 
Mexico  further  revise  CSMC  Rules  80- 
1-20-117  (a)  and  (b)  to  (1)  require  that 
they  apply  to  land  developed  for  use  as 
fish  and  wildlife  habitat,  recreation,  and 
shelterbelts  and  (2)  include  the 
requirement  that  trees  and  shrubs  used 
in  determining  the  success  of  stocking 
and  the  adequacy  of  the  plant 
arrangement  shall  have  utility  for  the 
approved  postmining  land  use. 

(b)  CSMC  Rule  80-l-2O-117(b)(3). 
Areas  Exempt  From  a  Stocking 
Requirement 

New  Mexico  proposed  at  CSMC  Rule 
80-l-20-117(b)(3)  to  revise  the 
exception  to  stocking  requirements  on 
forest  lands  for  rock  areas,  permanent 
roads,  and  surface  water  draii^ge  ways 
on  the  revegetated  area  by  clarifying  that 
the  rock  areas  must  replace  similar 
natiual  features.  Although  there  is  no 
direct  Federal  counterpart,  the  Federal 
regulations  at  30  CFR  816.116(a)(2)  and 
817.116(a)(2)  require  that  revegetation 
success  standards  shall  include  criteria 
representative  of  the  unmined  lands  in 
the  area  being  reclaimed.  Therefore,  the 
Director  finds  that  the  proposed 
clarification  of  CSMC  Rule  80-1-20- 
117(bM3)  is  consistent  with  the  Federal 
regulations  at  30  CFR  816.116(a)(2)  and 
817.116(aK2)  and  approves  it.  4 


(c)  CSMC  Rules  80-1-20-117  (c)  and 
(d).  Performance  Standards  for  Areas 
Where  Woody  Plants  Are  Used  for 
Commercial  Forest  Land  and  for 
Wildlife  Management.  Recreation, 
•  Sheher  Belts,  or  Forest  Uses  Other  Than 
Commercial  Forest  Land 

New  Mexico's  rules  set  separate 
minimum  performance  standards  for 
areas  used  for  (1)  commercial  forests  at 
CSMC  Rule  80-l-2O-117(c)  and  (2) 
wildlife  management,  recreation, 
shelterbelts,  or  forest  uses  other  than 
commercial  forest  land  at  CSMC  Rule 
80-1-20-1 17(d).  The  Federal 
regulations  do  not  distinguish  between 
various  t3T)es  of  forest  products,  but  at 
30  CFR  816.116(b)(3)  and  817.116(b)(3) 
they  address  stocking  and  ground  cover 
standards  for  areas  to  be  developed  for 
fish  and  wildUfe  habitat,  recreation, 
shelterbelts,  or  forest  products. 

(i)  CSMC  Rule  80-1-20-1 17(cl 
Performance  Standards  for  Areas  Where 
Woody  Plants  Are  Used  for  Commercial 
Forest  Land.  CSMC  Rule  80-1-20- 
117(c)(1)  requires  that  the  minimum 
stocking  of  trees  or  shrubs  shall  be 
detemiined  by  the  State  Forester; 
however,  it  is  not  clear  whether  the 
stocking  rate  will  be  determined  by  the 
i)tate  Forester  on  a  permit  specific  or 
program-wide  basis  as  required  by  30 
CFR8l6.116(b)(3)(i)and 
817.116(b)(3)(i). 

CSMC  Rule  80-1-20-1 17(c)(2) 
requires  that  75  percent  of  the  countable 
trees  or  shrubs  be  commercial  tree 
species.  As  discussed  in  finding  No. 
17(a)  above,  the  Federal  regulations  at 
30  CFR  816.116(b)(3)(ii)  and 
8l7.116(b)(3)(ii)  require  that  the  trees 
and  shrubs  used  and  the  planting 
arrangement  shall  have  utility  for  the 
approved  postmining  land  use.  Planting 
arrangements  for  commercial  forests 
will  be  dictated  by  the  stocking 
requirement.  Therefore,  both  the 
stocking  rate  and  the  planting 
arrangement  on  commercial  forest  land 
would  be  approved  by  the  agency 
responsible  for  the  administration  of 
forest  lands. 

CSMC  Rule  8O-l-20-117(c)(3) 
references  CSMC  Rules  80-1-20- 
116(b)(3)(iv)  and  80-1-20-1 17(a)  for 
procedures  used  to  determine  the 
number  of  trees  and  shrubs  and  ground 
cover.  In  this  amendment.  New  Mexico 
proposed  to  recodify  CSMC  Rules  80-1- 
20-116  and  117  so  that  paragraphs  20- 
116(b)(3)(iv)  and  20-1 17(a)  are  now. 
respectively.  20-1 16(b)(7)  and  20- 
117(bJ. 

CSMC  Rule  80-l-20-117(c)(4) 
requires  that  at  the  time  of  bond  release, 
the  peitnittee  shall  demonstrate  that  the 
stodung  of  trees  and  shrubs  and  the 


ground  cover  satisfy  CSMC  Rules  80-1- 
20-116(b)(7)  and  80-1-20-1 17(d)(1). 
CSMC  Rule  8O-l-20-116(b)(7)  requires 
that  stocking  meet  the  standard 
described  in  CSMC  Rule  80-1-20-117, 
and  CSMC  Rule  8O-1-20-1 17(d)(1) 
requires  agency  approval  for1>aseline 
inventory  sampling  methods.  The 
appropriate  bond  release  success 
standards  for  stocking  and  ground  cover 
are  found  at  New  Mexico's  protMssed 
CSMC  80-l-20-117(d)(2). 

The  Director  finds  that  CSMC  Rule 
80-1-20-1 17(c)  is  less  effective  than  the 
Federal  requirements  at  30  CFR 
816.116(b)(3)  and  817.n6(b)(3).  The 
Director  approves  it  but  requires  that 
New  Mexico  revise  (1)  CSMC  Rule  80- 
l-20-117(c)(l)  to  clarify  whether  the 
stocking  rate  for  commercial  forest  land 
will  be  determined  by  the  State  Forester 
on  a  permit-specific  or  program-wide 
basis,  (2)  CSMC  Rule  80-1-20-1 17(cM3) 
to  reference  the  correct  rules  for 
procedures  to  determine  the  number  of 
trees  and  shrubs  and  ground  cover  on 
commercial  forest  land,  and  (3)  CSMC 
Rule  80-1-20-1 17(c)(4)  to  reference 
CSMC  Rule  80-1-20-1 17(d)(2)  for  the 
appropriate  bond  release  success 
standards  for  stocking  and  ground 
cover. 

(ii)  CSMC  Rule  80-1-20-1 17(d), 
Performance  Standards  for  Areas  Where 
Woody  Plants  Are  Used  for  Wildlife 
Management,  Recreation,  Shelter  Belts, 
or  Forest  Uses  Other  Than  Commercial 
Forest  Land.  New  Mexico  proposed  to 
revise  CSMC  Rule  80-1-20-1 17(d)(1)  to 
require  consultation  with  and  approval 
by  both  the  State  Forester  and  the 
Department  of  Game  and  Fish 
concerning  methods  for  conducting  an 
inventory  of  trees,  half-shrubs,  and 
shrubs  to  comply  with  the  requirements 
of  CSMC  Rules  80-1-6-19  and  80-1- 
20-1 16(a).  The  inventory  required  by 
proposed  CSMC  Rule  80-1-20- 
117(d)(1)  is  a  premining  inventory  for 
baseline  data.  There  is  no  counterpart 
Federal  regulation  requiring  OSM  or 
other  agency  approval  for  premining 
sampUng  methods. 

New  Mexico  proposed  to  revise  CSMC 
Rule  80-l-20-117(d)(2)  to  require  that 
the  stocking  of  trees,  half-shrubs, 
shrubs,  and  the  ground  cover  shall 
utilize  local  and  regional 
recommendations  regarding  species 
composition,  spacing  and  planting 
arrangement  and  shall  be  approved  by 
the  appropriate  State  agency  responsible 
for  the  administration  of  forestry  and 
wildlife  programs  on  a  permit  specific 
basis.  The  proposed  revisions  at  CSMC 
Rule  80-1-20-1 17(d)(2)  are 
substantively  identical  to  the 
counterpart  Federal  regulations  at  30 
CFR816.116{b)(3)(i)and 


817.1  I6(b)(3)(i).  which  require  that 
minimum  stocking  and  planting 
arrangements  shall  be  specified  by  the 
regulatory  authority  on  the  basis  of  local 
and  regional  conditions  and  after 
program-wide  or  permit-specific 
consultation  and  approval  with  the 
State  agencies  responsible  for  the 
administration  of  forestry  and  wildUfe 
programs.  However.  New  Mexico's 
CSMC  Rule  80-1-20-1 17(d)(2) 
incorrectly  refers  to  CSMC  Rule  80-1- 
20-1 16(a)  for  (1)  production  and  ground 
cover  success  standards  and  (2)  the 
responsibihty  period.  CSMC  Rule  80-1- 
20-1 16(b)  is  the  correct  reference  for 
both  of  these  subjects. 

For  the  reasons  discussed  above,  the 
Director  finds  New  Mexico's  proposed 
revisions  of  (1)  CSMC  Rule  80-1-20- 
117(d)(1)  are  not  inconsistent  with  the 
Federal  regulations,  and  (2)  CSMC  Rule 
80-1-20-1 17(d)(2).  with  the  exception 
of  the  incorrect  cross  reference  to  CSMC 
Rule  80-1-20-1 16(a),  are  no  less 
effective  than  the  Federal  regulations  at 
30  CFR  816.116(b)(3)  and  817.n6(b){3). 
The  Director  approves  proposed  CSMC 
Rules  80-1-20-1 17(d)(1)  and  (d)(2)  but 
requires  that  New  Mexico  correct  the 
reference  at  CSMC  Rule  80-1-20- 
117(d)(2)  regarding  success  standards 
and  periods  of  responsibihty  for 
revegetation  success. 

New  Mexico's  existing  CSMC  Rule 
80-1-20-1 17(d)(3)(i)  requires  that  upon 
expiration  of  the  responsibility  period, 
the  permittee  must  demonstrate  that  the 
reestablished  woody  plants  are  equal  to 
or  greater  than  90  percent  of  the 
minimum  stocking  requirements  for  hve 
woody  plants  of  the  same  life  form 
ascertained  pursuant  to  CSMC  Rule  80- 
1-20-1 17(a)  with  80  percent  statistical 
confidence.  New  Mexico's  proposed 
CSMC  Rule  80-l-20-116(b)(3)  and  the 
Federal  regulations  at  30  CFR 
816.116(a)(2)  and  817.116(a)(2)  require, 
among  other  things,  that  the  sampling 
techniques  for  measuring  success  shall 
use  a  90-percent  statistical  confidence 
interval.  In  addition.  New  Mexico's 
CSMC  Rule  80-1-20-11 7(d)(3)(i)  refers 
to  CSMC  Rule  80-1-20-1 16(a)  for  (1) 
production  and  Oground  cover  success 
standards  and  (2)  the  responsibility 
period  whereas  CSMC  Rule  80-1-20- 
116(b)  is  the  correct  reference  for  both 
of  these  subjects.  For  the  reasons 
discussed  above,  the  Director  finds  that 
New  Mexico's  existing  CSMC  Rule  80- 
1-20-1 17(d)(3)(i)  is  less  effective  .than 
30  CFR  816.116(a)(2)  and  817.116(a)(2). 
To  the  extent  that  it  allows  the 
permittee  to  use  an  80-percent  statistical 
confidence  interval  for  demonstrating 
revegetation  success  for  woody  plants. 
the  Director  does  not  approve  CSMC 
Rule  80-1-20-1 17{d)(3)(i).  The  Director 
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requires  that  New  Mexico  revise  CSMC 
Rule  80-1-20-1 17(d)(3)(i)  to  (1)  require 
that  the  sampling  technique  used  to 
measure  revegetation  success  use  a  90- 
percent  confidence  interval  and  (2)  refer 
to  the  correct  CSMC  rules  regarding  the 
success  standards  and  the  period  of 
responsibility  for  revegetation  success. 

18.  CSMC  Rule  80-1-20-1  21(q), 
Subsidence  Control,  General 
Requirements 

New  Mexico  proposed  to  revise  CSMC 
Rule  80-l-20-121(a)  to  require,  among 
other  things,  that  an  operator  prevent 
subsidence  from  causing  material 
damage  to  structures  and  facilities  to  the 
extent  technologically  and  economically 
feasible.  The  counterpart  Federal 
regulation  at  30  CFR  817,121(a]  requires 
that  an  operator  must  adopt  measures  to 
prevent  subsidence  from  causing 
material  damage  to  the  extent 
technologically  and  economically 
feasible.  New  Mexico's  proposed  rule 
limits  to  "structures  and  facilities"  the 
operator's  obligation  to  prevent 
subsidence-related  material  damage. 
The  Federal  regulation  contains  no  such 
limitation  and  requires  the  operator  to 
a4ppt  measures  that  prevent  any 
subsidence-related  material  damage, 
including  damage  to  surface  lands,  not 
just  material  damage  to  "structures  and 
facilities." 

For  this  reason,  the  Director  finds  that 
proposed  CSMC  Rule  80-l-20-121(a)  is 
less  effective  than  the  Federal 
requirements  at  30  CFR  817.121(a)  does 
not  approve  it  to  the  extent  that  it 
includes  the  phrase  "to  structures  and 
facilities." 

19.  CSMC  Rule  80-1-20-124. 
Subsidence,  Control.  Surface  Owner 
Protection 

New  Mexico  proposed  to  revise  CSMC 
Rule  80-1-20-124  to  require  that  a 
person  who  conducts  undergroimd 
mining  that  results  in  subsidence  that 
causes  material  damage  to  structiues 
and  facilities  or  reduces  the  value  or 
reasonably  foreseeable  value  of  the 
surface  lands  shall,  with  respect  to  each 
surface  area  a^ected  by  subsidence, 
compensate  the  owner. 

The  counterpart  Federal  regulations  at 
30  CFR  817.121  (c)(1)  and  (c)(2)  require 
an  operator  to  (1)  correct  any  material 
damage  resulting  from  subsidence 
caused  to  surface  lands,  to  the  extent 
technologically  and  economically 
feasible,  by  restoring  the  land  to  a 
condition  capable  of  maintaining  the 
value  and  reasonably  foreseeable  uses 
that  it  was  capable  of  supporting  before 
subsidence,  and  (2)  to  the  extent 
required  under  applicable  provisions  of 
State  law,  correct  material  damage 


resulting  from  subsidence  caused  to  any 
structures  or  facilities  either  by 
repairing  the  damage  or  compensating 
the  owner  of  such  structures  or  facilities 
in  the  full  amount  of  the  diminution  in 
value  resulting  from  the  subsidence.  In 
addition,  SMQIA  as  amended  by  the 
Energy  Policy  Act  of  1992,  obligates  an 
operator  to  repair  or  compensate  the 
owner  without  regard  to  limitations 
imposed  by  State  laws,  for  subsidence- 
related  material  damage  incurred  after 
October  24, 1992,  to  occupied 
residential  dwellings,  struetures  related 
thereto,  and  noncommercial  buildings. 

The  Federal  requirements  consist  of 
three  separate  requirments  for  correcting 
material  damage  caused  by  subsidence. 
First,  damaged  land  must  be  restored  to 
a  condition  capable  of  maintaining  (he 
value  and  reasonably  foreseeable  uses 
that  it  was  capable  of  supporting  before 
subsidence.  The  owner  caimot  be  « 
compensated  instead  of  repairing  the 
land  and  the  extent  of  the  repair  cannot 
be  limited  to  the  extent  of  the  operator's 
liability,  or  lack  thereof,  under  State 
law.  Second,  subsidence-related  damage 
to  structures  and  facilities  must  either 
be  repaired  or  the  owner  fully 
compensated  for  the  damage,  as 
required  under  applicable  provisions  of 
State  law.  Thus,  material  damage  to 
structures  and  facilities  must  be 
remedied  only  if  the  operator  is  liable 
under  State  law  (52  FR  4860,  4864, 
February  17, 1987).  Third,  damage  to 
occupied  residential  dwellings, 
structures  related  thereto,  and 
noncommercial  buildings  occurring 
after  October  24, 1992,  must  either  be 
repaired  or  the  owner  compensated  in 
full.  The  repair  or  compensation  for 
damage  to  these  structures  and  facilities 
cannot  be  limited  to  the  operator's 
liabiUty,  or  lack  thereof,  imder  State 
law. 

New  Mexico  has  proposed  to  remove 
the  limiting  phrase  "as  provided  for  by 
applicable  State  law"  fiom  CSMC  Rule 
80-1-20-124.  Therefore,  New  Mexico's 
proposed  rule  would  require  that 
operators  compensate  owners  in  full  for 
subsidence-related  material  damage  to 
structures  and  facilities.  On  this  point, 
proposed  CSMC  Rule  80-1-20-124  is 
not  inconsistent  with  the  Federal 
requirements,  but  it  is  inconsistent  with 
New  Mexico's  proposed  CSMC  Rule  80- 
l-9-39(c)  that  requires  an  application  to 
include  a  description  of  measures  to  be 
taken  as  required  under  State  law  and 
in  accordance  with  sections  CSMC  Rule 
80-1-20-121  and  124  to  mitigate  or 
remedy  subsidence-related  damage  to 
structures -and  facilities.  In  addition, 
proposed  CSMC  Rule  80-1-20-124  does 
not  require,  as  the  Federal  requirements 
do,  (1)  that  damaged  land  be  restored  to 


presubsidence  conditions.  (2)  that  the 
owner  be  provided  with  the  option  to 
have  subsidence-related  damage  to 
structures  and  faciUties  repaired  instead 
of  receiving  compensation,  or  (3)  that 
subsidence-related  damage  occurring 
after  October  24, 1992,  to  occupied 
residential  dwellings,  structures  related 
thereto,  and  noncommercial  buildings 
must  either  be  repaired  or  the  owner 
com{>ensated  in  full  regardless  of  the 
extent  of  operator  liability  under  State 
law. 

For  these  reasons,  the  Director  finds 
that  proposed  CSMC  Rule  80-1-20-124 
is  less  effective  than  the  Federal 
regulations  at  30  CFR  817.121(c).  The 
Director  does  not  approve  CSMC  Rule 
80-1-20-124  and  requires  New  Mexico 
to  further  revise  it  to  (1)  require  an 
operator  to  correct,  by  restoring  the 
land,  any  material  damage  resulting 
from  subsidence  caused  to  surface 
lands,  (2)  provide  an  owner  with  the 
option  to  have  subsidence-related 
damage  to  structures  and  facilities 
repaired  instead  of  receiving 
compensation,  (3)  require  an  operator  to 
either  repair  or  compensate  the  owner 
in  full  regardless  of  the  extent  of 
operator  liability  under  State  law  for 
any  subsidence-related  damage 
occurring  after  October  24, 1992,  to 
occupied  residential  dwellings, 
structures  related  thereto,  and 
noncommercial  buildings,  and  (4) 
remove  the  inconsistency  with  proposed 
CSMC  Rule  80-l-9-39(c)  with  regard  to 
limiting  to  the  extent  required  under 
State  law,  an  operator's  obligation  to 
remedy  subsidence-related  material 
damage  to  structures  and  facilities. 

20.  CSMC  Rule  80-1-20-150.  Roads, 
General 

(a)  CSMC  Rule  8O-l-20-150(a)(2)(i) 

New  Mexico  proposed  at  CSMC  Rule 
80-l-20-150(a)(2)(i)  to  exclude  from 
classification  as  a  primary  road,  those 
roads  located  within  coal  spoil  and 
"coal  processing  waste  disposal  areas." 
The  corresponding  Federal  regulations 
at  30  CFR  816.150(a)(2)  and 
817.150(a)(2)  provide  no  such 
exclusion.  However,  the  Federal 
definition  of  "road"  at  30  CFR  701.5 
excludes  from  regulation  as  roads, 
ramps  and  routes  of  travel  within  spoil 
and  "coal  mine  waste  disposal  areas." 

Proposed  CSMC  Rule  80-1-20- 
150(a)(2)(i)  differs  from  the 
corresponding  Federal  regulations  at  30 
CFR  816.150(a)(2)  and  817.150(a)(2)  by 
(1)  use  of  the  term  "coal  processing 
waste"  instead  of  "coal  mine  waste" 
and  (2)  excluding  certain  roads  from 
being  classified  as  primary  roads.  On 
December  31, 1991  (56  FR  67520),  OSM 


approved  New  Mexico's  definition  of 
"coal  processing  waste"  as  no  less 
effective  than  the  Federal  definition  of 
the  term  "coal  mine  waste."  Thus,  New 
Mexico's  proposed  use  of  the  term  "coal 
processing  waste"  is  consistent  with  use 
of  the  term  "coal  mine  waste"  in  the 
Federal  definition  of  "road"  at  30  CFR 
701.5. 

In  addition,  under  the  Federal 
definition  of  "road,"  routes  of  travel 
within  "coal  mine  waste  disposal  areas" 
are  not  considered  to  be  roads  and 
therefore  do  not  require  regulation  as 
roads.  New  Mexico's  definition  of 
"road"  excludes  from  the  term,  roads 
within  the  immediate  mining-pit  area, 
but  it  does  not  mention  roads  or  routes 
of  travel  within  spoil  or  waste  di^xisal 
areas.  Furthermore,  proposed  CSMC 
Rule  80-1-20-1 50(a)(2)(i)  excludes  such 
routes  from  regulation  as  primary  roads. 
However,  CSMC  Rule  80-1-20- 
150(a)(3),  by  classifying  as  ancillary 
roads  any  roads  not  classified  as 
primary  roads,  thereby  requires  such 
roads  to  be  regulated  as  ancillary  roads. 
In  effect,  proposed  CSMC  Rule  80-1- 
20-150(a)(2)(i)  requires  those  f>ortions 
of  roads  located  within  coal  spoil  and 
coal  processing  waste  disposal  areas  to 
meet  the  requirements  of  CSMC  Rule 
80-1-20-150  (b)  through  (g).  Although 
the  Federal  regulations  do  not  require 
such  roads  to  meet  the  performance 
standards  for  roads  at  30  CFR  816.150 
and  817.150.  neither  do  they  prohibit 
the  States  from  including  sucn 
requirements  in  their  proM^ms. 

For  these  reasons,  the  director  finds 
that  New  Mexico's  definition  of  primary 
road  at  proposed  CSMC  Rule  80-1-20- 
150(a)(2)(i)  is  no  less  effective  than  the 
Federal  regulations  at  30  CFR 
816.150(a)(2)  and  817.150(a)(2)  and 
approves  it. 

(b)  CSMC  Rule  80-l-20-150(b)(9) 

CSMC  Rule  80-1-20-1 50(b)(9) 
requires  for  road  embdnionents, 
including  both  ancillary  and  primary 
roads,  a  minimum  safety  factor  of  1.3, 
except  that  the  Director  may  on  the 
basis  of  "factors  described  in 
Subparagraph  (c)  of  this  Section  20- 
150"  find  that  a  safety  factor  of  less  than 
1.3  is  reasonable  for  specific  ancillary 
road  sites.  Proposed  subparagraph  (c)  is 
incorrectly  referenced  because  it 
addresses  the  use  of  fords  or  low-water 
crossings  on  ancillary  roads  but  has  no 
requirements  that  are  relevant  to  the 
design  and  construction  or 
reconstruction  of  roads.  CSMC  Rule  80- 
1-20-1 50(b)(9)  should  reference 
proposed  subparagraph  (d)  (existing 
subparagraph  (c)),  which  does  address 
the  design  and  construction  or 
reconstruction  of  roads. 


Because  of  the  incorrect  reference  to 
subparagraph  (c),  the  Director  finds  that 
CSMC  Rule  80-1-20-1 50(bM9)  is  less 
effective  than  the  Fed«ra)  requirements 
for  ancillary  roads  at  30  CFR  816.150 
and  817.150.  The  Director  approves 
CSMC  Rule  80-l-20-150(b)(9)  but 
requires  New  Mexico  to  revise  it  to 
reference  subparagraph  (d)  instead  of 
subparagraph  (c). 

(c)  CSMC  Rule  80-l-2O-150(c) 

New  Mexico  proposed  at  CSMC  Rule 
80-1-20-1 50(c)  to  prohibit  vehicular 
use  of  fords  and  low  water  crossings  on 
ancillary  roads  any  time  there  is  visible 
surface  flow  in  the  stream.  The 
prohibition  applies  only  to  ancillary 
roads  and  is  not  specifically  limited  by 
stream  type.  Because  perermial  streams 
by  definition  at  CSMC  Rule  80-1-1-5 
flow  continuously  during  all  of  the 
calendar  year,  proposed  CSMC  Rule  80- 
1-20-1 50(c)  would  prohibit  any 
vehiclur  use  of  fords  and  low-water 
crossings  on  ancillary  roads  located  in 
perennial  streams.  The  Federal 
regulations  at  30  CFR  816.151(c)(2)  and 
(d)(6)  and  817.151(c)(2)  and  (d)(6) 
address  fords  and  low-water  crossings  of 
perennial  and  intermittent  streams  by 
primary  roads,  but  there  are  no  direct 
counterpart  Federal  regulations  that 
specifically  address  fords  and  low-water 
crossings  on  ancillary  roads. 

At  the  time  of  original  program 
approval  (finding  No.  D.4{c)  (xiv);  45  FR 
86459,  86467;  December  31, 1980),  the 
Secretary  of  the  Interior  approved  New 
Mexico's  CSMC  Rule  80-1-20-171. 
which  allowed  stream  fords  as  a  general 
practice  for  Class  III  roads.  The 
Secretary  approved  the  rule  with  the 
understanding  that  New  Mexico  would 
include  in  all  permits  a  stipulation  that 
prohibited  the  use  of  drainage  grade 
crossings  by  Class  III  roads  any  time 
there  was  water  flowing  through  the 
crossing.  New  Mexico  proposed  to 
incorporate  this  requirement' into  its 
current  regulations  pertaining  to 
ancillary  roads  at  CSMC  Rule  80-1-20- 
150(c). 

Although  CSMC  Rule  80-1-20-171 
no  longer  exists  in  New  Mexico's 
program  because  of  the  District  Court's 
remand  of  OSM's  road  classification 
system  [In  Re:  Pennanent  Surface 
Mining  Regulation  Litigation.  No,  79- 
1144,  Slip  Op.  at  32-36,  D.D.C.  May  16, 
1980),  the  rationale  that  Secretary  used 
to  approve  the  rule  is  pertinent  to 
currently-proposed  CSMC  Rule  80-1- 
20-1 50(c).  For  the  former  rule.  New 
Mexico  had  explained  that  the  usage  of 
Class  III  roads  would  be  limited 
(Administrative  Record  No.  NM-89; 
finding  No.  D.4(c)(xiv);  45  FR  86459, 
86467;  December  31, 1980). 


Likewise,  OSM,  in  promulgating  its 
regulations  for  ancillary  roads,  stated 
that  ancillary  roads  could  be  used  only 
infrequently  or  for  a  special  reason  for 
a  short  time,  such  as  to  gain  access  into 
exploration  areas,  water  treatment 
facilities,  and  maintenance  areas  (47  FR 
16592,  16593,  April  16, 1982). 
Therefore,  the  Cuss  in  roads  addressed 
in  former  CSMC  Rule  80-1-20-171  are 
analogous  to  the  ancillary  roads 
addressed  in  currently-proposed  CSMC 
80-1 -20-1 5  0(c)  to  the  extent  that  both 
would  be  used  infrequently  or  for  a 
short  period  of  time. 

When  former  CSMC  Rule  80-1-20- 
171  was  approved,  the  Secretary  found 
that  the  rule  provided  a  degree  of 
protection  consistent  with  section 
515(b)(18)  of  SMCRA,  which  requires 
operators  to  refrain  from  the 
construction  of  roads  or  other  access 
ways  up  a  stream  bed  or  drainage 
dtaimel  or  in  such  proximity  to  such 
channel  so  as  to  seriously  alter  the 
normal  flow  of  water.  For  the  same 
reasons,  the  Director  finds  that  New 
Mexico's  proposed  CSMC  Rule  80-1- 
20-1 50(c)  pertaining  to  fords  and  low- 
water  crossings  of  streams  by  ancillary 
roads,  is  consistent  with  section 
515(b)(18)  of  SMCRA.  The  Director 
approves  proposed  CSMC  Rule  80-1- 
20-1 50(c). 

(d)  CSMC  Rule  80-l-20-150(e)(l} 

New  Mexico  proposed  at  CSMC  Rule 
8O-l-20-150(e){l)  to  require  an 
operator  to  obtain  specific  approval 
from  the  Director  of  MMD  to  locate  any 
part  of  any  road  in  the  channel  of  an 
intermittent  or  perennial  stream.  By 
such  approval,  the  Director  assures  that 
each  such  road  location  meets  the 
requirements  of  the  apphcable 
hydrologjc  balance  requirements  at 
CSMC  Rules  80-1-20-41  through  44 
and  20-57. 

The  wording  of  New  Mexico's 
proposed  CSMC  Rule  80-1-20-1 50(e)(1) 
is  almost  identical  to  the  wording  of  the 
Federal  regulations  at  30  CFR 
816.150(d)(1)  and  817.150(d)(1). 
However,  because  of  differences  in  the 
Federal  and  New  Mexico  definitions  of 
"intermittent  stream,"  New  Mexico's 
proposed  rule  differs  substantively  from 
the  corresponding  Federal  regulations 
with  respect  to  applicability  of  the  rule's 
requirements. 

As  discussed  in  finding  No.  7(a),  New 
Mexico's  definition  of  "intermittent 
stream"  differs  from  the  Federal' 
definition  in  that  it  does  not  include  as 
intermittent  those  streams  that  drain 
watersheds  1  square  mile  or  greater  in 
area  and  that  flow  only  in  direct 
response  to  surface  runoff  from 
precipitation  or  from  melting  snow  or 
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ice  within  the  immediate  watershed. 
This  class  of  streams  fells  within  New 
Mexico's  definition  of  "ephemeral 
stream"  at  CSMC  Rule  80-1-1.5.  The 
effect  of  New  Mexico's  "intermittent 
stream"  definition  considered  in 
conjunction  with  proposed  CSMC  Rule 
8O-l-2O-150(e)(l)  is  that,  contrary  to 
the  Federal  requirements  at  30  CFR 
816.150(d)(1)  and  817.150(d)(1).  an 
operator  would  npt  have  to  obtain 
specific  approval  firom  the  Director  of 
MMD  before  locating  a  part  of  an 
ancillary  or  primary  road  in  such 
streams. 

Because  proposed  CSMC  Rule  80-1- 
20-1 50(e)(1)  does  not  afford  the  same 
protection  to  streams  that  drain 
watersheds  1  square  mile  or  greater  and 
that  flow  only  in  direct  response  to 
surface  runoff  from  precipitation  or 
melting  snow  or  ice  as  is  provided  by 
the  Federal  regulations  at  30  CFR 
816.150(d)(1)  and  817.150(d)(1)  for  such 
streams,  the  Director  finds  that 
proposed  CSMC  Rule  80-1-20-1 50(e)(1) 
is  less  effective  than  the  corresponding 
Federal  regulations.  The  Director 
approves  CSMC  Rule  80-l-20-150(e)(l) 
but  requires  New  Mexico  to  revise 
C§MC  Rule  80-1-20-150.  or  otherv«se 
modify  its  program,  to  extend  protection 
no  less  efiiBctive  than  the  Federal 
standards  to  streams  that  drain 
watersheds  1  square  mile  or  greater  in 
area  and  that  flow  only  in  direct 
response  to  surface  runoff  from 
precipitation  or  melting  snow  or  ice. 

21.  CS\fC  Rules  80-1-20-151  (b)(2)  and 
(c)(6).  Primary  Roads 

New  Mexico  proposed  at  CSMC  Rule 
80-l-20-151(b)(2)  to  prohibit  stream 
fords  of  perennial  or  intermittent 
streams  by  primary  roads  unless  they 
are  specifically  approved  by  the  Director 
of  MMD  as  temporary  routes  during 
periods  of  road  construction.  New 
Mexico  proposed  at  CSMC  Rule  80-1- 
20-151(c){6)  specific  requirements  for 
crossings  of  perennial  and  intermittei^t 
streams  by  primary  roads. 

The  woraing  of  New  Mexico's 
proposed  CSMC  Rules  80-1-20- 
151(b)(2)  and  (c)(6)  is  almost  identical  to 
the  wording  of  the  Federal  regulations  at 
30  CFR  816.151(c)(2)  and  (d)(6)  and 
817.151(c)(2)  and  (d)(6).  However, 
because  of  differences  in  the  Federal 
and  New  Mexico  definitions  of 
"intermittent  stream,"  New  Mexico's 
proposed  rule  differs  substantively  from 
the  corresponding  Federal  regulations 
with  respect  to  appUcabifity  of  the  rule's 
reouirements. 

As  discussed  in  findings  Nos.  7(a)  and 
20(d),  New  Mexico's  definition  of 
"intermittent  stream"  differs  from  the 
Federal  definition  in  that  it  does  not 


include  as  intermittent  those  streams 
that  drain  watersheds  1  square  mile  or 
greater  in  area  and  that  flow  only  in 
direct  response  to  surface  runoff  from 
precipitation  or  from  melting  snow  or 
ice  within  the  immediate  watershed. 
This  class  of  streams  falls  within  New 
Mexico's  definition  of  "ephemeral 
stream"  at  CSMC  Rule  80-1-1-5.  The 
effect  of  New  Mexico's  "intermittent 
stream"  definition  considered  in 
conjunction  with  proposed  CSMC  Rules 
80-1-20-15 1(b)(2)  and  (c)(6)  is  that, 
contrary  to  the  Federal  requirements  at 
30  CFR  816.151(c)(2)  and(d)(6)  and 
817.151(c)(2)  and  (d)(6).  an  operator  (1) 
would  not  have  to  obtain  specific 
approval  from  the  Director  of  MMD 
before  locating  a  primary  road  in  such 
streams,  and  (2)  would  not  have  to  build 
structures  at  primary  road  crossings  of 
such  streams. 

Because  proposed  CSMC  Rules  flO-1- 
20-151(b)(2)  and  (c)(6)  do  not  afford  the 
same  protection  to  streams  that  drain 
watersheds  1  square  mile  or  greater  and 
that  flow  only  in  direct  response  to 
surface  runoff  from  precipitation  or 
meltinc  snow  or  ice  as  provided  by  the 
Federal  regulations  at  30  CFR 
816.151(c)(2)  and  (d)(6)  and 
817.151(c)(2)  and  (d)(6)  for  such 
streams,  the  Director  finds  that 
proposed  CSMC  Rules  80-1-20- 
151(b)(2)  and  (c)(6)  are  less  effective 
than  the  corresponding  Federal 
regulations  at  30  CFR  816.151(c)(2)  and 
(d)(6)  and  817.151(c)(2)  and  (d)(6).  The 
Director  approves  CSMC  Rules  80-1- 
20-151  (b)(2)  and  (c)(6).  but  requires 
New  Mexico  to  revise  CSMC  Rule  80- 
1-20-151  or  otherwise  modify  its 
program  to  extend  protection  no  less 
effective  than  the  Federal  standards  to 
streams  that  drain  watersheds  1  square 
mile  or  greater  in  area  and  that  flow 
only  in  direct  response  to  surface  runoff 
bom  precipitation  or  melting  snow  or 
ice. 

22.  NMSA69-25A-31(B).  2-acre 
Exemption 

As  originally  enacted,  section  528(2) 
of  SMCRA  exempted  from  the 
provisions  of  SMCRA  coal  extraction 
operations  affecting  2  acres  or  less. 
However,  on  May  7, 1987,  the  President 
signed  Public  Law  100-34,  which 
repealed  this  exemption  and  preempted 
any  corresponding  acreage-based 
exemptions  included  in  State  laws  or 
regulations  (52  FR  21228.  June  4. 1987). 

On  March  5, 1992.  the  New  Mexico 
Legislature  amended  NMSMA  at  69- 
25A-31  by  repealing  paragraph  (B). 
which  had  exempted  from  the 
provisions  of  the  Act  surface  coal 
extraction  operations  affecting  2  acres  or 
less.  This  legislation  removed  bom  the 


New  Mexico  Act  the  language 
preempted  by  Public  Law  100-34. 
Removal  of  the  acreage  exemption  bom 
the  New  Mexico  Act  will  prevent 
confusion  on  the  part  of  the  pubUc, 
which  may  not  be  aware  of  the  Federal 
preemption. 

The  Director  finds  that  New  Mexico's 
revision  of  section  69-25A-31  of 
NMSMA  regarding  the  2-acre  exemption 
is  no  less  stringent  than  SMCRA  as 
amended  by  Public  Law  100-34  and 
approves  it. 

rv.  Summary  and  Disposition  of 
Comments 

1.  Public  Comments 

OSM  solicited  public  comments  and 
provided  opportunity  for  a  pubUc 
hearing  on  the  proposed  amendment. 
No  comments  were  received  from  the 
public.  Because  no  one  requested  an 
opportunity  to  testify  at  a  public 
hearing,  no  hearing  was  held. 

2.  Agency  Comments 

Pursuant  to  section  503(b)(1)  of 
SMCRA  and  30  CFR  732.17(h)(ll)(i). 
OSM  solicited  comments  from  the 
Administrator  of  the  Environmental 
Protection  Agency  (EPA)  and  various 
other  Federal  agencies  with  an  actual  or 
potential  interest  in  the  New  Mexico 
program. 

A.  The  Forest  Service,  Soil 
Conservation  Service,  and  EPA,  Region 
6  responded  that  they  had  no  comments 
on  the  proposed  amendment 
(Administrative  Record  Nos.  NM-688, 
NM-690.  and  NM-691). 

B.  The  Bureau  of  Land  Management 
responded  that  it  had  no  questions, 
comments,  or  suggestions  on  the 
materials  presented  (Administrative 
Record  No.  NM-693). 

C.  The  U.S.  Array  Corps  of  Engineers 
responded  that  it  foimd  the  changes  to 
the  New  Mexico  coal  mining  and 
reclamation  regulatory  program  to  be 
satisfactory  (Administrative  Record  No. 
NM-694). 

D.  The  Bureau  of  Mines  (BOM) 
provided  several  substantive  comments 
(Administrative  Record  No.  NM-t692). 

First,  BOM  stated  that  the  phrase 
"precipitation  of  a  6-hour  precipitation 
event"  at  proposed  CSMC  Rule  80-1- 
20-g3(d)  should  instead  read 
"precipitation  of  a  10-year,  6-hour 
precipitation  event."  New  Mexico 
proposed  at  CSMC  Rule  80-l-20-93(d) 
that  the  spillway  of  an  impounding 
structure  constructed  of  coal  processing 
waste  shall  have  sufficient  capacity  to 
safely  pass  and  control  "the  probable 
maximum  precipitation  of  a  6-hour 
precipitation  event."  The  proposed 
design  event  is  identical  to  the  Federal 
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design  event  specified  at  30  CFR 
816.84(b)(2)  and  817,84(b)(2).  A 
structure  designed  to  pass  and  control 
the  probable  maximum  precipitation  of 
a  6-nour  precipitation  event  provides  a 
greater  measure  of  protection  than 
would  a  structure  designed  to  pass  and 
control  the  10-year.  6-hour  precipitation 
event.  Therefore,  the  Director  does  not 
require  New  Mexico  to  revise  this  rule 
in  response  to  this  comment. 

Second,  BOM  questioned  whether 
proposed  CSMC  Rule  80-l-20-97(b) 
would  require  an  operator  to  conduct 
studies  prior  to  mining  and  to  continue 
those  studies  through  the  Ufe  of  the 
operation,  and  stated  that  if  so,  there 
should  be  guidelines  as  to  how  the 
activities  are  conducted  and  by  whom. 
Proposed  CSMC  Rule  80-l-20-97(b) 
requires  the  operator  to  report  to  the 
Director  of  MMD  any  State-  or 
Federally-listed  endangered  or 
threatened  species  within  the  permit 
area  "of  which  the  operator  becomes 
aware."  Operator  awareness  of  existing 
endangered  and  threatened  species  does 
not  imply  any  research  other  than  what 
is  already  required  for  compUance  with 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.).  No 
additional  studies  are  required  by  the 
proposed  CSMC  Rule  80-l-20-97(b). 
The  requirements  of  proposed  CSMC 
Rule  80-l-20-97(b)  are  consistent  with 
the  Federal  requirements  at  30  CFR 
816.97(b)  and  817.97(b)  with  respect  to 
operator  awareness  of  threatened  and 
endangered  species.  Therefore,  the 
Director  does  not  require  New  Mexico  to 
revise  this  rule  in  response  to  this 
comment.  However,  for  other  reasons 
discussed  in  finding  No.  15,  the  Director 
is  not  approving  proposed  CSMC  Rule 
80-l-2O-97(b). 

Third,  BOM  commented  that 
proposed  CSMC  Rule  80-1-30-1 1(b) 
appears  to  allow  a  mine  to  operate 
without  a  valid  permit  if  the  area  mined 
is  part  of  or  contiguous  to  a  valid 
permit.  BOM  further  stated  that  when  a 
complete  application  has  been 
submitted,  issuance  of  a  permit  or 
permit  extension  should  not  be  delayed 
for  administrative  reasons. 

Proposed  CSMC  Rule  80-1-30-1 1(b) 
establishes,  for  the  purpose  of  issuing 
cessation  orders,  conditions  under 
which  the  conduct  of  surface  coal 
mining  operations  without  a  valid 
permit  do  not  constitute  significant 
imminent  environmental  harm  to  land, 
air,  or  water  resources.  On  April  5, 
1989,  OSM  published  a  final  rule 
Federal  Register  notice  promulgating 
Federal  regulations  at  30  CFR  parts  701. 
704,  750. 773.  774. 800, and  843 
pertaining  to  permitting  requirements 
for  reclamation  operations  (54  FR 


13814).  The  regulations  were  adopted  to 
implement  a  consistent  poUcy  with 
respect  to  permit  requirements  when 
reclamation  activities  would  be 
conducted  where  no  coal  extraction  or 
other  surface  coal  mining  operations 
specified  in  section  701(28)  of  SMCRA 
would  be  taking  place.  In  that 
rulemaking,  the  Federal  regulations  at 
30  CFR  843.11(a)(2)  concerning  issuance 
of  cessation  orders  were  amended  to 
clarify  OSM's  interpretation  of  SMCRA 
requirements  concerning  a  permit  to 
conduct  reclamation  operations  where 
no  coal  extraction  is  taking  place,  and 
removed  the  requirement  to  renew  a 
permit  solely  to  conduct  reclamation 
activities  (54  FR  13814.  13819,  April  5, 
1989).  In  this  proposed  amendment. 
New  Mexico  has  incorporated 
requirements  at  CSMC  Rule  80-1-30- 
11(b)  that  are  no  less  effective  than  the 
requirements  of  the  corresponding 
Federal  regulations  at  30  CFR 
843.11(a)(2)  concerning  the  issuance  of 
cessation  orders.  Therefore,  the  Director 
does  not  require  New  Mexico  to  revise 
its  rules  in  response  to  BOM's  comment. 

Foiulh.  BOM  stated  that,  as  proposed 
at  CSMC  Rule  80-1-30-110).  60  days  is 
too  much  time  to  allow  for  notifying  a 
principal  that  a  cessation  order  has  heen 
issued.  BOM  stated  that  "(sjomething  as 
serious  as  a  cessation  order  should  not 
take  more  than  7  to  10  days  to  notify 
anyone  by  registered  mail  anywhere  in 
the  U.S.  Research  of  ownership  should 
not  cause  a  problem,  all  ownership 
agreements  are  required  notices  for  the 
permit." 

New  Mexico's  proposed  requirements 
at  CSMC  Rule  80-1-30-11(1)  are 
substantively  identical  to  the 
corresponding  Federal  regulations  at  30 
CFR  843.11(g).  The  primary 
responsibihty  for  notifying  all  owners 
and  controllers  of  a  surfece  mining 
operation  that  a  cessation  order  has 
been  issued  lies  with  the  officials  of  the 
surface  mining  operation  who  received 
the  cessation  order  and  not  with  the 
regulatory  authority.  New  Mexico's 
reason  for  notification  is  regulatory  in 
nature  and  threefold  in  purpose  as 
detailed  in  the  preamble  to  the 
corresponding  Federal  regulations  at  30 
CFR  843.11  (54  FR  8982.  8986,  March  2, 
1989).  First,  notification  to  all  the 
owners  and  controllers  will  ensure  that 
they  are  aware  of  the  violation,  and  that 
unless  the  violation  is  abated  their 
names  will  be  linked  to  the  violation  in 
the  applicant/violator  system.  Second, 
where  the  person  notified  of  the 
violation  is  no  longer  linked  with  the 
violator,  notification  will  allow  the 
person  to  immediately  notify  the 
regulatory  authority  that  a  Unk  no 
longer  exists.  Third,  where  the  violator 


is  a  corporation,  titfi  notification  to 
individual  owners  and  controllers  will 
also  provide  a  basis  for  the  assessment 
of  an  individual  civil  penalty  under 
section  22(f)  of  New  Mexico's  Surface 
Mining  Act  and  CSMC  Rules  80-1-Part 
31. 

In  most  cases,  notification  would 
occur  in  less  than  60  days.  Notification 
would  be  attempted  as  soon  as  the 
permittee  submits  updated  or  corrected 
information  as  required  at  CSMC  Rule 
80-l-7-30(c)  or  submits  in  its  entirety 
the  information  required  at  CSMC  Rule 
80-l-7-13(c).  However,  CSMC  Rule  80- 
l-ll-29(d)  allows  the  permittee  up  to 
30  days  after  a  cessation  order  is  issued 
to  supply  this  information.  U  updated 
information  is  not  received.  New 
Mexico  would  send  the  notice  to  the 
persons  currently  in  its  records  as 
owners  or  controllers.  The  additional  30 
days  allowed  at  proposed  CSMC  Rule 
80-1-30-11(1)  would  provide  New 
Mexico  with  time  to  find  an  owner  or 
controller  should  the  current 
information  prove  incorrect.  For  these 
reasons,  the  Director  does  not  require 
New  Mexico  to  take  action  in  response 
to  this  comment. 

Fifth,  BOM  stated  that  the 
requirements  of  proposed  CSMC  Rules 
80-1-20-121  and  124  should  apply  to 
renewable  resource  lands  in  addition  to 
structures  and  facilities.  OSM  agrees 
that  an  operator  must  correct  any 
material  damage  to  surface  lands 
resulting  from  subsidence.  The  Federal 
requirements  at  30  CFR  817.121(c)(1) 
require  an  operator  to  "[c)orrect  any 
material  damage  resulting  from 
subsidence  caused  to  surface  lands,  to 
the  extent  technologically  and 
economically  feasible,  by  restoring  the 
land  to  a  condition  capable  of 
maintaining  the  value  and  reasonably 
foreseeable  uses  that  it  was  capable  of 
supporting  before  subsidence." 

New  Mexico's  proposed  CSMC  Rule 
80-l-20-121(a)  only  requires  an 
operator  to  prevent  subsidence  from 
causing  material  damage  to  structures 
and  facilities  to  the  extent 
technologically  and  economically 
feasible.  As  discussed  in  finding  No.  18, 
the  Director  does  not  approve  proposed 
CSMC  Rule  80-1-20-1 2 1(a)  to  the 
extent  that  it  limits  "to  structures  and 
facilities"  an  operator's  responsibility  to 
prevent  subsidence-related  material 
damage. 

BOM  also  questioned  whether,  ia 
general,  an  abandoned  structure  owned 
by  a  mining  company  has  to  be 
maintained  and  subsidence  beneath  it 
prevented.  OSM  has  determined  that 
this  concern  is  outside  the  scope  of  the 
present  rulemaking  because  it  does  not 
relate  to  a  rule  that  New  Mexico  has 
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proposed  for  revision  In  this  ' 

amendment  However,  BOM  is  advised 
that  OSM  has  proposed  revisions  to  the 
Federal  regulations  at  parts  701,  784, 
and  817  pertaining  to  underground  coal 
mining  and  subsidence-caused  damage 
to  structures  and  facilities  (58  FR  50174, 
September  24, 1993).  Upon 
promulgation  of  these  proposed 
revisions,  the  Director,  in  accordance 
with  30  CFR  732.17(e),  will  require  the 
States  to  revise  their  corresponding 
regulations  to  be  no  less  effective  than 
the  revised  Federal  regulations.  BOM 
may  wish  to  express  its  concerns 
regarding  a  mining  company's 
obligation  to  maintain  and  prevent 
subsidence  beneath  an  abandoned 
structure  that  it  owns  by  commenting  on 
the  proposed  Federal  regulations. 

E.  The  Mine  Safety  and  Health 
Administration  (MSHA)  responded  with 
three  comments  (Administrative  Record 
No.  NM-695). 

First,  MSHA  stated  that  proposed 
CSMC  Rule  80-l-9-25(c)  would  require 
plar,s  developed  in  accordance  with  30 
CFR  77.216  to  simply  be  "submitted"  to 
the  Director  of  MSHA  without 
specifying  how  many  copies  of  the 
j;^ns  must  be  submitted.  MSFLA  stated 
that  90  CFR  77.216  specifically  requires 
such  plans  to  be  submitted  in  triplicate, 

The  intent  of  New  Mexico's  proposed 
CSMC  Rule  80-l-9-25(c)  is  to  require 
that  any  plans  prepared  and  submitted 
to  MSHA  in  accordance  with  30  CFR 
77.216  must  also  be  submitted  to  the 
Director  of  MMD  as  part  of  the  permit 
application.  The  proposed  rule  also 
requires  each  plan  for  permanent  and 
temporary  impoundments  to  comply 
with  all  MSHA  requirements  at  30  CFR 
77.216-1  and  77.216-2.  Thus,  the 
applicant  is  required  to  submit  these 
plans  to  MSHA  in  the  quantity  specified 
at  30  CFR  77.216-1  and  77.216-2. 
Therefore,  the  Director  does  not  require 
New  Mexico  to  revise  its  rule  in 
response  to  MSHA's  comment 

Second.  MSHA  questioned  whether 
the  requirements  of  proposed  CSMC 
Rule  80-l-2&-93(a)(l)  apply  only  to 
dams  and  embankments  constructed  of 
coal  processing  waste  that  do  not  meet 
the  criteria  of  30  CFR  77.216(a)  or  to  all 
dams  and  embankments  constructed  of 
coal  processing  waste.  MSHA  also 
commented  that  the  U.S.  Soil 
Conservation  Service  publication 
referenced  at  proposed  CSMC  Rule  80- 
l-2a-93(a)(l)  (Practice  Standard  378. 
"Ponds,"  October  1978)  is  "outdated." 

New  Mexico  proposed  at  CSMC  Rule 
80-l-20-93(a)(l)  minimum  freeboard 
and  maximum  water  elevation  design 
requirements  for  all  dams  and 
embankments  constructed  of  or 
intended  to  impound  coai  processing 


waste.  As  disciissed  in  finding  Na 
14(a),  the  Federal  regulations  do  not 
specify  minimum  freeboard  or 
maximum  water  surface  elevation 
requirements  for  impoundments,  or 
specific  procedures  for  determining  the 
maximum  water  surface  elevation  and 
adequate  freeboard.  Thus,  at  CSMC  Rule 
80-l-20-93(a)(l).  New  Mexico  has 
proposed  provisions  for  impoundment 
spiUway  assign  not  reqiiired  by  the 
Federal  regulations.  The  inclusion  of 
additional  requirements  does  not,  of 
itself,  render  the  proposed  rule  less 
effective  than  the  Federal  regulations. 
However,  as  also  discussed  in  finding 
No.  14(a),  proposed  CSMC  Rule  60-1- 
20-93(a)(l)  inappropriately  allows  SCS 
Practice  Standard  378  to  be  used  for  the 
determination  of  maximum  water 
surface  elevations  of  the  largest  of  dams 
and  embankments  that  meet  the  size 
criteria  of  30  CFR  77.216(a)  and  lyithout 
regard  to  potential  hazards  inherent  in 
the  location  of  a  dam  or  embankment. 
Such  use  is  clearly  outside  the  intended 
scope  of  application  of  Practice 
Standard  378.  Therefore,  the  Director  is 
requiring  New  Mexico  to  further  revise 
CSMC  Rule  80-l-20-93(a)(l)  to  limit 
the  use  of  SCS  Practice  Standard  378  to 
d^s  and  embankments  constructed  of 
coal  processing  waste  or  intended  to 
impound  such  waste  that  are  within  the 
Practice's  stated  scope  of  applicability 
with  regard  to  structure  size  and  the 
hazard  potential  inherent  in  the 
structure's  location.  Also,  because  the 
Federal  regulations  do  not  specify 
minimum  freeboard  or  maximum  water 
surfece  elevation  requirements  for 
impoundments  or  specific  procedures 
for  determining  such  values,  New 
Mexico's  reference  to  an  older  SCS 
technical  document.  Practice  Standard 
378.  dated  October  1978,  is  not 
inconsistent  with  the  Federal 
requirements. 

Third,  MSHA  stated,  with  regard  to 
proposed  CSMC  Rule  8a-l-20-93(d), 
that  "[allthough  not  specified  in  the 
regulations.  MSHA's  Design  Guidelines 
for  design  storm  requirements  are  based 
upon  hazard  classification  in  the  event 
of  failure  and  size  of  structure  with 
some  variation  for  short-time 
unavoidhble  construction  condition. 
The  minimum  design  storm  under  any 
conditions  is  the  Probable  Maximum 
Flood  (PMF)  for  high  hazard  sites.  It  is 
anticipated  that  there  could  be  some 
conflict  between  MSHA's  guidelines 
and  (d)  in  the  amendment." 

On  September  26, 1993,  the  Director 
published  a  final  rule  Federal  Register 
notice  promulgating  Federal  regulations 
at  30  CFR  parts  816  and  817  pertaining 
to  performance  standards  for  refuse 
piles  and  impounding  structures 


constructed  of  or  intended  to  impound 
coal  mine  waste  (48  FR  44006. 44015- 
44025.  These  regulations  were  amended 
on  October  27, 1988  (53  FR  43606).  The 
regulations  were  adopted  to  supplement 
as  well  as  reduce  duplication  of 
MSHA's  regulations.  MSHA  standards 
that  satisfy  requirements  under  SMCRA 
are  cross-referenced.  Such  cross- 
referenced  standards  are  enforceable 
under  SMCRA  by  the  regulatory 
authority  and  b^ome  requirements  of 
the  surface  coal  mining  regulatory 
program  as  well  as  MSHA's  program  for 
coal  mine  health  and  safety.  In  this 
propo-sed  amendment.  New  Mexico  has 
incorporated  requirements  at  CSMC 
Rule  80-l-20-93(d)  that  are  no  less 
effective  than  the  requirements  of  these    ' 
corresponding  Federal  regulations 
concerning  the  design,  construction, 
and  maintenance  of  spillways  for 
impoxmding  structures  constructed  of  or 
intended  to  impound  coal  mine  waste. 
Therefore,  the  Director  does  not  (1) 
anticipate  any  conflict  between 
proposed  CSMC  Rule  80-l-20-93(d) 
and  MSHA's  design  guidelines  or  (2) 
require  New  Mexico  to  revise  its  rules 
in  response  to  MSHA's  comment. 

3.  State  Historic  Presen'ation  Officer 
(SHPO)  and  Advisory  Council  on 
Historic  Preservation  (ACHP)  Comments 

Pursuant  to  30  CFR  732.17(h)(4),  OSM 
is  required  to  solicit  comments  fitim  the 
SHPO  and  ACHP  for  all  amendments 
that  may  have  an  effect  on  historic 
properties.  By  letters  dated  September  8, 
1992,  the  Director  solicited  comments 
&t>m  these  offices  (Administrative 
Record  No.  NM-687).  ACHP  did  not 
respond. 

"1116  SHPO  responded  and  expressed 
concern  about  the  provisions  for  the 
coal  exploration  performance  standards 
proposed  at  CSMC  Rule  80-1-19-15 
(Administrative  Record  No.  NM-696). 
The  SHPO  stated  that  coal  exploration 
has  the  potential  for  adverse  effect  on 
properties  that  are  eligible  for  listing  or 
are  listed  in  the  National  Register  of 
Historic  Places  and  that  coal  exploration 
is  one  area  of  the  coal  mining  regulatory 
process  that  does  not  adequately 
conform  to  the  requirements  of  section 
106  of  the  National  Historic 
Preservation  Act.  Further,  the  SHPO 
expressed  disappointment  that  the 
proposed  changes  in  CSMC  Rule  80-1- 
19-15  do  not  address  the  need  for  more 
explicit  provisions  on  historic 
properties,  and  expressed  the  opinion 
that  the  exploration  sections  of  the  New 
Mexico's  approved  program  will  allow 
the  destruction  of  historic  properties 
without  proper  identification  and 
evaluation  consistent  with  section  106 
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of  the  National  Historic  Preservation 
Act. 

The  Director  acknowledges  the 
SHPO's  concerns  and  New  Mexico  has 
been  notified  of  these  concerns  bv  this 
notice  and  by  their  inclusion  in  the 
administrative  record.  Section  503(a)  of 
SMCRA  provides  that  an  approved  State 
program  must  carry  out  the  provisions 
of  SMCRA  and  meet  its  purposes 
through  a  State  law  that  provides  for  the 
regulation  of  surface  mining  and 
reclamation  operations  in  accordance 
with  the  requirements  of  SMCRA  and 
through  State  regulations  consistent 
with  regulations  issued  by  the  Secretary 
pursuant  to  SMCRA.  The  Federal 
regulations  at  30  CFR  730.5  define  the 
terms  underlined  above  as  meaning  that 
(a)  with  regard  to  SMCRA,  the  State 
laws  and  regulations  are  no  less 
stringent  than,  meet  the  minimum 
requirements  of,  and  include  all 
applicable  provisions  of  SMCRA  and  (b) 
with  regard  to  the  Secretary's 
regulations,  the  State  laws  and 
regulations  are  no  less  effective  than  the 
Secretary's  regulations  in  meeting  the 
requirements  of  SMCRA. 

Further,  the  Federal  regulations  at  30 
CFR  730.11(b)  provide  that  any  State 
law  or  regulation  that  provides  for  more 
stringent  land  use  and  environmental 
controls  and  regulations  of  coal 
exploration  and  surface  coal  mining  and 
reclamation  operations  than  do  the 
provisions  of  SMCRA  and  30  CFR 
chapter  VII  or  that  provides  for  controls 
and  regulations  for  which  no  provision 
is  contained  in  SMCRA  or  30  CFR 
chapter  VII  shall  not  be  construed  to  be 
inconsistent  with  SMCRA  or  30  CFR 
chapter  Vn.  Thus,  in  order  to  approve 
proposed  revisions  to  a  State  regulatory 
program,  OSM  must  determine  that  the 
revisions  are  no  less  effective  than  the 
corresponding  Federal  requirements  or 
are  no  less  stringent  than  the  provisions 
of  SMCRA.  However,  OSM  has  no 
authority  to  require  a  State  law  or 
regulation  to  be  more  stringent  than  the 
requirements  of  SMCRA  or  30  CFR 
chapter  VII. 

On  September  8, 1983,  the  Director 
published  a  final  rule  Federal  Register 
notice  promulgating  Federal  regulations 
at  30  CFR  815.15  pertaining  to 
performance  standards  for  coal 
exploration  (48  FR  40636).  These 
regulations  were  amended  on  November 
8, 1988  (53  FR  45211).  New  Mexico  has 
incorporated  in  proposed  CSMC  Rule 
80-1-1 9-1 5(c)  requirements  for  its  rules 
that  are  no  less  e^ctive  than  the 
requirements  of  these  corresponding 
Federal  regulations  concerning  the 
protection  of  historic  properties  during 
the  conduct  of  coal  exploration 
activities.  Therefore,  the  Director  is  not 


requiring  New  Mexico  to  further  revise 
its  rules  in  response  to  the  SHPO's 
comments.  However,  as  discussed  in 
finding  No.  12,  the  Director  does  require 
New  Mexico  to  further  revise  its 
program  to  require  that  "other 
transportation  faciUties"  used-for  coal 
exploration  activities  comply  with 
CSMC  Rules  80-1-20-1 50  (b)  through 
(g)- 
4.  EPA  Concurrence 

Pursuant  to  30  CFR  732.17(h)(ll){ii), 
OSM  is  required  to  obtain  the  written 
concurrence  of  the  Administrator  of 
EPA  with  the  respect  to  provisions  of 
the  State  program  amendment  that 
relate  to  air  or  water  quality  standards 
promulgated  under  the  authority  of  the 
Clean  Water  Act  (33  U.S.C.  1251  ef  seq.) 
or  the  Clean  Air  Act  (42  U.S.C.  7401  et 
sea.). 

None  of  the  changes  that  New  Mexico 
proposes  to  its  rules  pertain  to  air  or 
water  quality  standards.  Therefore,  OSM 
did  not  request  EPA's  concurrence  on 
the  proposed  amendment. 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  approves,  with  certain 
exceptions  and  required  amendments 
identified  below,  the  proposed 
amendment  as  submitted  by  New 
Mexico  on  January  16, 1991,  and  as 
revised  by  it  on  February  6,  March  26, 
Julv  22, 1991,  and  September  1, 1992. 

As  discussed  respectively  in  finding 
Nos.  8(b)  and  (c),  10(a),  13, 14(a),  15, 18, 
and  19,  the  Director  does  not  approve 
(1)  CSMC  Rule  80-l-9-39(c)  and  (d)(2). 
subsidence  control;  (2)  CSMC  Rules  80- 
l-ll-20(b)(l)  and  (b)(3)  to  the  extent 
that  they  reference  CSMC  Rule  80-1-7- 
14  and  do  not  incorporate  the  violations 
review  criteria  at  CSMC  Rule  80-1-11- 
20(b)(l)(iii);  (3)  the  phrase  "unless  these 
structures  have  been  reclaimed 
according  to  Section  9-25  and  positive 
drainage  with  no  impoundment  of  water 
has  been  achieved"  at  CSMC  Rules  80- 
l-20-91(c)  and  20-93(e);  (4)  CSMC  Rule 
80-l-20-93(a)(l).  freeboard  and  water- 
stuface  elevation  design;  (5)  CSMC  Rule 
80-l-20-97(b)  and  (c).  protection  of 
threatened  and  endangered  species,  (6) 
CSMC  Rule  80-1-20-1 17(d)(3)(i)  to  the 
extent  that  it  allows  the  permittee  to  use 
an  80-percent  statistical  confidence 
interval;  (7)  the  phrase  "to  structures 
and  facihties"  at  CSMC  Rule  80-1-20- 
121(a);  and  (8)  CSMC  Rule  80-1-20- 
124,  subsidence  control. 

As  discussed  respectively  in  finding 
Nos.  9(a)  and  10(b),  the  Director  defers 
action  on  proposed  CSMC  Rules  80-1- 
ll-17(c)  and  ll-20(b){l)(ii)  to  the 
extent  that  these  subsections  provide  for 
a  presumption  that  a  notice  of  violation 


has  been  or  is  being  corrected  in  the 
absence  of  a  failure-to-abate  cessation 
order.  In  response  to  litigation,  the 
Secretary  has  indicated  an  intention  to 
reconsider  this  presumption  issue  in  the 
corresponding  Federal  regulations  at  30 
CFR  773.15(b)(1)  and  773.20(b)(l)(ii). 

As  discussed  respectively  in  finding 
Nos.  4,  7(a).  8(b),  and  (c).  9(b)  and  (c), 
10(a),  11, 12, 16(a),  (b).  and  (e),  17(a) 
and  (c),  19,  20(b)  and  (d).  and  21,  the 
Director  requires  New  Mexico  to  submit 
regulatory  program  amendments 
regarding  (1)  CSMC  Rule  80-l-7-14(c). 
compliance  information;  (2)  CSMC  Rule 
80-l-9-37(c),  transportation  facilities; 
(3)  CSMC  Rule  80-l-9-39(c)  and  (d)(2), 
subsidence  control;  (4)  CSMC  Rule  80- 
l-ll-17(c)  and  (d)  and  ll-19(i),  review 
of  permit  applications;  (5)  CSMC  Rule 
80-l-ll-20(b)(l)  and  (b)(3), 
improvidently  issued  permits;  (6)  CSMC 
Rule  80-1-1  l-29(d),  permit  conditions: 
(7)  CSMC  Rule  80-l-19-15(c). 
performance  standards  for  roads  used  in 
coal  exploration;  (8)  CSMC  Rule  80-1- 
20-116(a),  (b)(1),  and  (b)(7), 
revegetation;  (9)  CSMC  Rule  80-1-20- 
117(a),  (b)(1).  (b)(2),  (c),  (d)(2).  and 
(d)(3)(i),  revegetation;  (10)  CSMC  Rule 
80-1-20-124,  subsidence  control;  (11) 
CSMC  Rule  80-1-20-1 50(b)(9)  and 
(e)(1).  roads;  and  (13)  CSMC  Rule  80-1- 
20-151  (bK2)  and  (c)(6),  primary  roads. 

Except  as  noted,  the  Director  is 
approving  the  proposed  rules  with  the 
provision  that  they  be  fully  promulgated 
in  the  identical  form  as  submitted  to 
and  approved  by  OSM.  To  implement 
this  decision,  the  Director  amends  the 
Federal  regulations  at  30  CFR  part  931 
codifying  decisions  concerning  the  New 
Mexico  program.  This  final  rule  is  being 
made  effective  immediately  to  expedite 
the  State  program  amendment  process 
and  to  encourage  States  to  bring  their 
programs  into  conformity  with  the 
Federal  standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

Effect  of  Director's  Decision 

Section  503  of  SMCRA  provides  that 
a  State  may  not  exercise  jurisdiction 
under  SMCRA  unless  the  State  program 
is  approved  by  the  Secretary.  Similarly, 
30  CFR  732.17(a)  requires  that  any 
alteration  of  an  approved  State  program 
be  submitted  to  OSM  for  review  as  a 
program  amendment.  Thus,  any  changes 
to  the  State  program  are  not  enforceable 
imtil  approved  by  OSM.  The  Federal 
regulations  at  30  CFR  732.17(g)  prohibit 
any  imilateral  changes  to  approved  State 
programs.  In  the  oversight  of  the  New 
Mexico  program,  the  Director  will 
recognize  only  the  statutes,  regulations 
and  other  materials  approved  by  OSM, 
together  with  any  consistent 
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Implementing  policies,  directives  and 
other  materials,  and  will  require  the 
enforcement  by  New  Mexico  of  only 
such  provisions. 

VL  Procedural  Detenninations 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(Q  of  the  National 
Environmental  Policy  Act.  42  U.S.C 
4332(2)(C). 

Executive  Order  12866 

This  final  rule  is  exempted  from 
review  by  the  Office  of  Management  and 
Budget  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U^C  601  et  seq.)  The  State  submittal 
that  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Hence,  this  rule  will  ensure  that  existing 
requirements  previously  promulgated 
by  OSM  will  be  implemented  by  the 
State.  In  making  the  determination  as  to 
whether  this  rule  would  have  a 
significant  economic  impact,  the 
Department  relied  upon  the  data  and 
assumptions  for  the  counterpart  Federal 
regulations.  "^ 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Qvil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  §tate,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
30  CFR  730.11,  732.15  and 
732.17(h)(10),  decisions  on  proposed 
State  regulatory  programs  and  program 
amendments  submitted  by  the  States 
must  be  based  solely  on  a  determination 
of  whether  the  submittal  is  consistent 


with  SMCRA  and  its  implementing 
Federal  regulations  and  whether  the 
other  requirements  of  30  CFR  parts  730. 
731,  and  732  have  been  met 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  0MB  under  the 
Paperwork  Reduction  Act,  44  U.S.C 
3507  et seq. 

List  of  Subjects  in  30  CFR  Part  931 

Intergovernmental  relatipns.  Surface 
mining.  Underground  mining. 

Dated:  December  9, 1993. 
Raymond  L.  Lowrie, 

Assistant  Director.  Western  Support  Center 

For  the  reasons  set  out  in  the 
preamble,  title  30,  chapter  VII, 
subchapter  T,  part  931,  of  the  Code  of 
Federal  Regulations  is  amended  as  set 
forth  below: 

PART  931-NEW  MEXICO 

1.  The  authority  citation  for  part  931 
continues  to  read  as  follows: 

Authority:  30  U.S.Q  1201  et  seq. 

2.  Section  931.15  is  amended  by 
adding  a  new  paragraph  (r)  to  read  as 
follows: 

1931.15    Approval  of  amendments  to  State 
regulatory  program. 

•        •        •        *        • 

(r)  With  the  exception  of  CSMC  Rules 
80-l-9-39(c)  and  (d)(2),  subsidence 
control;  CSMC  Rules  80-l-ll-17(c)  and 
ll-20(b)(l)(ii)  to  the  extent  that  they 
allow  the  Director  of  MMD  to  presume. 
In  the  absence  of  a  failure-to-abate 
cessation  order,  that  a  notice  of      j 
violation  has  been  or  is  being  corrected; 
CSMC  Rules  80-1-1  l-20(b)(l)  and 
(b)(3)  to  the  extent  that  they  reference 
CSMC  Rules  80-1-7-14  and  do  not 
incorporate  the  violations  review 
criteria  at  CSMC  Rule  80-1-11- 
20(b)(l)(iii);  the  phrase  "unless  these 
structures  have  been  reclaimed 
according  to  section  9-25  and  positive 
drainage  with  no  impoundment  of  water 
has  been  achieved"  at  CSMC  Rules  80- 
l-20-91(c)  and  20-93(e);  CSMC  Rule 
80-l-20-93(a)(l),  freeboard  and  water- 
siu-face  elevation  design;  CSMC  Rule 
80-l-20-97(b)  and  (c),  protection  of 
threatened  and  endangered  species; 
CSMC  Rule  80-1-20-1 17(d)(3)(i)  to  the 
extent  that  it  allows  the  permittee  to  use 
an  80-percent  statistical  confidence 
interval:  the  phrase  "to  structures  and 
facilities"  at  CSMC  Rule  80-1-20- 
121(a):  and  CSMC  Rule  80-1-20-124. 
subsidence  control,  the  revisions  to  the 
New  Mexico  Coal  Surface  Mining 
Commission  (CSMC)  rules  and  to  the 


New  Mexico  Statutes  Annotated 
(NMSA),  as  submitted  on  January  16, 
1991,  and  as  revised  on  February  6, 
March  26,  and  July  22, 1991,  and 
September  1, 1992,  are  approved 
effective  December  17, 1993.  (The 
Director  is  deferring  decision  on  CSMC 
Rules  80-l-ll-17(c)  and  ll-20(b)(l)(ii) 
to  the  extent  that  they  allow  the  Director 
of  MMD  to  presume,  in  the  absence  of 
a  failure-to-abate  cessation  order,  that  a 
notice  of  violation  has  been  or  is  being 
corrected.)  Revisions  to  the  following 
rules  are  approved: 

CSMC  Rules  80-1-1-5,  definition  of 
"owned  or  controlled  and  owns  and 
controls." 

CSMC  Rule  80-1-4-1 5(b)(2), 
designation  of  lands  unsuitable  for  coal 
mining. 

CSMC  Rule  80-1-7-1 3(a)  through  (j), 
identification  of  interests. 

CSMC  Rule  80-l-7-14(a)  through  (d). 
compUance  information. 

CSMC  Rule  80-l-9-21(c),  protection 
of  the  hydrologic  balance. 

CSMC  Rule  80-l-9-25(b),  (c).  and  (e). 
reclamation  plan  relative  to  ponds, 
impoundments,  banks,  dams,  and 
embankments. 

CSMC  Rule  80-l-9-37(a)  through  (e), 
transportation  facilities. 

CSMC  Rule  80-l-9-39(b),  subsidence 
control. 

CSMC  Rule  80-1-9-40,  support 
facilities. 

CSMC  Rule  80-1-1  l-17(c),  (c)(2), 
(c)(3),  (d),  and  (e),  review  of  permit 
applications. 

CSMC  Rule  80-1-11-19(1),  criteria  for 
permit  approval  or  denial. 

CSMC  Rule  80-1-1  l-20(a),  (b)(1). 
(b)(lKi),  (b)(l)(iii).  (b)(2),  (b)(2)(i), 
(b)(2)(u),  (b)(3).  (c),  and  (c)(1)  through 
(c)(4),  improvidently  issued  permits. 

CSMC  Rule  80-1-1  l-24(a),  (b),  and 
(c),  rescission  procedures  for 
improvidently  issued  permits. 

CSMC  Rule  80-l-ll-29(d), 
conditions  of  permits. 

CSMC  Rule  80-l-19-15(c)(2)  through 
(c)(4),  performance  standards  for  coal 
exploration. 

CSMC  Rule  8Q-l-19-17(a)  and  (b). 
requirement^  for  a  permit. 

CSMC  Rule  80-l-20-91(c),  coal 
processing  waste  dams  and 
embankments; 

CSMC  Rule  8a-l-20-93(a),  (c),  (d). 
and  (e).  coal  processing  waste 
impounding  structures. 

CSMC  Rule  8O-l-20-116(a).  (b)(1). 
(b)(3),  (b)(6).  (b)(7).  and  the  deletion  of 
(d)  through  (d)(3).  revegetation. 

CSMC  Rule  80-1-20-1 17(a).  (b).  (c). 
(d),  (d)(1),  (d)(2),  and  (d)(3)(i). 
revegetation. 

.CSMC  Rule  80-l-20-121(a)." 
subsidence  control 
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CSMC  Rule  80-1-20-124.  subsidence 
control. 

CSMC  Rule  80-l-20-150{a)(2)(i)  and 
(ui),  (b)(9).  (c),  (e)(1).  and  (g)(5)  through 
(g)(7).  general  requirements  for  roads, 

CSMC  Rule  80-l-20-151(a).  (b)(2). 
(c)(1).  and  (c)(6).  primary  roads. 

CSMC  Rule  80-1-30-1 1(b)  and  (1). 
cessation  orders. 

The  deletion  of  the  statutory 
provision  at  NMSA  69-25A-31 
concerning  the  2-acre  exemption  is  also 
approved. 

3.  Section  931.16  is  amended  by 
adding  paragraphs  (d)  through  (v)  to 
read  as  follows: 

S  931 .16    Required  program  amendnMnts. 

•        •        *        •        • 

(d)  By  February  15. 1994,  New  Mexico 
shall  submit  to  OSM  a  proposed     ' 
revision  for  CSMC  Rule  80-1-7-1 4(c)  or 
otherwise  modify  its  program  to  require 
an  application  to  additionally  include 
inforthation  on  violations  received 
pursuant  to  SMCRA,  its  implementing 
regulations,  and  to  any  State  or  Federal 
law.  rule  or  regulation  enacted  or 
promulgated  pursuant  to  SMCRA. 

(e)  By  February  15. 1994.  New  Mexico 
shall  submit  to  OSM  a  proposed 
revision  to  CSMC  Rule  80-l-9-37(c).  or 
to  its  definition  of  "intennittmit  stream" 
at  CSMC  Rule  80-1-1-5.  or  otherwise 
amend  its  program  to  provide  protection 
no  less  effective  than  the  Federal 
provisions  at  30  CFR  780.37(a)(2).  (a)(3), 
and  (a)(5)  and  784.24(a)(2).  (a)(3),  and 
(a)(5)  for  streams  that  drain  watersheds 

1  square  mile  or  greater  in  area  and  that 
flow  only  in  direct  response  to  surface 
runoff  from  precipitation  or  melting 
snow  or  ice. 

(f)  By  February  15, 1994,  New  Mexico 
shall  submit  to  OSM  a  proposed 
revision  to  CSMC  Rule  80-l-9-39{c)  to 
reqtiire  that  a  permit  application 
include  a  description  of  the  measures  to 
be  taken  to  mitigate  or  remedy 
subsidence-related  material  damage 
regardless  of  the  liability,  or  lack 
thereof,  under  other  State  laws  to  the 
land  and  incurred  after  October  24, 
1992,  by  occupied  residential  dwellings, 
structures  related  thereto,  and 
noncommercial  buildings. 

(g)  By  February  15. 1994,  New  Mexico 
shall  submit  to  OSM  a  proposed 
revision  to  CSMC  Rule  80-l-9-39(d)  to 
remove  from  its  program  the  exception 
allowed  at  paragraph  (d)(2)  to  the 
requirements  of  CSMC  Rule  80-1-9- 
39(d) 

(h)  By  February  15, 1994.  New  Mexico 
shall  submit  to  OSM  a  proposed 
revision  to  CSMC  Rule  80-1-1 1-1 7(c)  or 
otherwise  modify  its  program  to: 

(1)  Require,  as  a  basis  of  permit 
denial,  consideration  of  delinquent  dvil 


penalties  issued  pursuant  to  all  the 
derivative  State  and  Federal  programs 
encompassed  by  the  Federal  phrase 
"section  518  of  the  Act."  and 

(2)  Prohibit  issuance  of  a  permit  if  an 
applicant  or  any  person  who  owns  or 
controls  an  applicant  is  currently  in 
violation  of  SMCRA,  the  Federal 
regulations  at  30  CFR  chapter  VII.  the 
Federal  program  for  Indian  lands. 
Federal  programs  for  States,  or  OSM- 
approved  programs  other  than  the  New 
Mexico  program. 

(i)  By  February  15, 1994.  New  Mexico 
shall  submit  to  OSM  proposed  revisions 
to  CSMC  Rules  80-1-1 1-1 7(d)  and  11- 
19(i),  or  otherwise  modify  its  program  to 
require  the  Director  of  MMD,  when 
making  a  determination  of  whether  a 
pattern  of  willful  violations  exists,  to 
also  consider  violations  received  by  an 
applicant,  anyone  who  owns  or  controls 
the  applicant,  or  the  operator  named  in 
the  application,  pursuant  to  SMCRA, 
the  Federal  regulations  at  30  CFR 
Chapter  VU,  the  Federal  program  for 
Indian  lands.  Federal  programs  for 
States,  or  OSM-approved  State  programs 
other  than  the  New  Mexico  program. 

(j)  By  February  15. 1994.  New  Mexico 
shall  submit  to  OSM  proposed  revisions 
to  CSMC  Rules  80-1-1  l-20(b)(l)  and 
(b)(3)  to  reference  CSMC  Rule  80-1-11- 
20(b)(l)(iii)  instead  of  CSMC  Rule  80-1- 
7-14. 

(k)  By  February  15, 1994.  New  Mexico 
shall  submit  to  OSM  proposed  revisions 
to  CSMC  Rule  80-l-ll-29(d),  or 
otherwise  amend  its  program  to  require 
the  permittee,  when  a  Federal  cessation 
order  has  been  issued  in  accordance 
with  30  CFR  843.11,  to  update  the 
ownership  and  control  information 
required  at  CSMC  Rules  80-1-11- 
29(dMl).  (d)(2),  and  (dK3)  and  submit  it 
to  the  Director  of  MMD,  or  if  there  has 
been  no  change  in  the  required 
information,  to  so  notify  the  Director  of 
MMD  in  writing. 

(1)  By  February  15. 1994,  New  Mexico 
shall  submit  to  OSM  proposed  revisions 
to  CSMC  Rule  80-l-19-15(c)  or 
otherwise  amend  its  program  to  require 
that  "other  transportation  facilities" 
used  for  coal  exploration  activities  meet 
the  requirements  of  CSMC  Rules  80-1- 
20-150(b)  through  (g)  and  20-181(a)  and 
(b). 

(m)  By  February  15. 1994,  New 
Mexico  shall  submit  to  OSM  proposed 
revisions  to  CSMC  Rule  8O-l-20-116(a) 
to: 

(1)  Require  that  revegetatton  success 
be  based  on  the  general  revegetation 
requirements  at  C^C  Rules  80-1-20- 
111  and  112, 

(2)  Specifically  identify  the  technical 
guidance  procedures  published  by 
USDA  that  may  be  used,  and 


(3)  Require  that  all  standards  for 
success  and  measuring  techniques  be 
approved  by  the  Director  of  OSM  for 
inclusion  in  New  Mexico's  approved 
regulatory  prt^ram. 

(n)  By  February  15, 1994.  New  Mexico 
shall  submit  to  OSM  proposed  revisions 
to  CSMC  Rule  80-l-20-116(b)(l).  a 
otherwise  amend  its  program  to  require 
that: 

(1)  All  revegetation  success  standards 
and  measuring  techniques  be  approved 
by  the  Director  of  OSM  as  well  as  the 
Director  of  MMD,  and 

(2)  The  period  of  extended 
responsibility  begin  after  the  last  year  of 
augmented  seeding,  fertilizing, 
irrigation,  or  other  work. 

(0)  By  February  15. 1994,  New  Mexico 
shall  submit  to  OSM  proposed  revisions 
to  CSMC  Rule  80-1-2O-1 16(b)(7)  to 
provide  ground  cover  requirements  for 
lands  to  be  developed  for  recreation  and 
shelterbelts. 

(p)  By  February  15,  1994,  New  Mexico 
shall  submit  to  OSM  proposed  revisions 
to  CSMC  Rules  80-1-20-1 17(a)  and  (b) 
or  otherwise  amend  its  program  to: 

(1)  Provide  revegetation  success 
standards  for  lands  developed  as  fish  or 
wildlife  habitat,  recreation  areas,  or 
shelterbelts.  and 

(2)  Require  that  the  trees  and  shrubs 
used  in  determining  stocking  success 
and  adequacy  of  plant  arrangement  shall 
have  utility  for  the  approved  postmining 
land  use. 

(q)  By  February  15.  1994.  New  Mexico 
shall  submit  to  OSM  proposed  revisions 
to  CSMC  Rule  80-1-20-11 7(c)  or 
otherwise  amend  its  program  to: 

(1)  Clarify  at  subparagraph  (c)(lj 
whether  the  stocking  rate  for 
commercial  forest  land  will  be 
determined  by  the  State  Forester  on  a 
permit-specific  or  program-wide  basis, 

(2)  Reference  at  subparagraph  (c)(3) 
the  correct  rules  for  determining  the 
number  of  trees,  shrubs,  and  ground- 
cover  plants  on  commercial  forest  land, 
and 

(3)  Reference,  at  subparagraph  (c)(4), 
CSMC  Rule  80-1-20-11 7(dM2)  for  the 
appropriate  bond  release  success 
standards  for  stocking  and  ground 
cover. 

(r)  By  February  15. 1994,  New  Mexico 
shall  submit  to  OSM  proposed  revisions 
to  CSMC  Rule  80-1-20-1 17(d)  to: 

(1)  Reference  at  CSMC  Rule  80-1-20- 
117(d)(2)  and  (d){3)(i)  the  revegetetion 
success  standards  and  the  extended 
period  of  responsibility  for  revegetation 
success  at  CSMC  Rule  80-1-20-1 16(b). 
and 

(2)  Require  at  CSMC  Rule  80-1-20- 
117(d)(3)(i)  that  sampling  techniques  for 
measuring  revegetation  success  shall 
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use  a  90-percent  statistical  confidence 
interval. 

(s)  By  February  15, 1994.  New  Mexico 
sbaU  submit  to  OSM  proposed  revisions 
to  CSMC  Rule  80-1-20-124  to  require 
that  an  operator 

(1)  Repair  or  compensate  for 
subsidence-related  material  damage  to 
structures  and  facilities  and 

(2)  Correct,  by  restoring  the  land  to 
the  extent  technologically  and 
economically  feasible,  any  material 
damage  resulting  from  subsidence 
caused  to  sxirface  lands, 

(3)  Require  an  operator  to  either  repair 
or  compensate  the  owner  in  full 
regardless  of  the  extent  of  operator 
liability  under  State  law  for  any 
subsidence-related  damage  occurring 
after  October  24,  1992,  to  occupied 
residential  dwellings,  structures  related 
thereto,  and  noncommercial  buildings, 
and 

(4)  Remove  the  inconsistency  with 
proposed  CSMC  Rule  80-l-9-39{c)  with 
regard  to  limiting  to  the  extent  required 
imder  State  law,  an  operator's  obligation 
to  remedy  subsidence-related  material 

^-dainage  to  structures  and  facihties. 

(t)  By  February  15. 1994,  New  Mexico 
shall  submit  to  OSM  proposed  revisions 
to  CSMC  Rule  80-l-20-150(b)(9)  to 
reference  subparagraph  (d)  of  CSMC 
Rule  80-1-20-150  instead  of 
subparagraph  (c). 

(u)  By  February  15, 1994,  New  Mexico 
shall  submit  to  OSM  proposed  revisions 
to  CSMC  Rules  80-l-20-150(e)(l),  or  to 
its  definition  of  "intermittent  stream"  at 
CSMC  Rule  80-1-1-5,  or  otherwise 
amend  its  program  to  provide  protection 
no  less  effective  than  the  Federal 
provisions  at  30  CFR  816.150(d)(1)  and 
817.150(d)(1)  for  streams  that  drain 
watersheds  1  square  mile  or  greater  in 
area  and  that  flow  only  in  direct 
response  to  surface  nmoff  ftom 
precipitation  or  melting  snow  or  ice. 

(v)  By  February  15. 1994,  New  Mexico 
shall  submit  to  OSM  a  proposed 
revision  to  CSMC  Rules  80-1-20- 
151(b)(2)  and  (c)(6).  or  to  its  definition 
of  "intermittent  stream"  at  CSMC  Rule 
80-1-1-5,  or  otherwise  amend  its 
program  to  provide  protection  no  less 
effective  than  the  Federal  provisions  at 
30  CFR  816.151(c)(2)  and  (d)(6)  and 
817.151(c)(2)  and  (d)(6)  for  streams  that 
drain  watersheds  1  square  mile  or 
greater  in  area  and  that  flow  only  in 
direct  response  to  surface  runoff  firom 
precipitation  or  melting  snow  or  ice. 

(FR  Doc.  93-30652  Filed  12-16-93:  8:45  ami 
BUJNQ  COM  010  w  M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  21 
RIN2900-AE49 

Retervlstt  Education:  Procadural  Dua 
Procaaa  and  tha  Montgomery  01  Bill— 
Salactad  Raaarva;  Corraetlon 

AGENCY:  Department  of  Veterans  A%irs. 
ACTXHI:  Final  rule;  correction. 

summary:  This  documem  contains  a 
correction  to  the  final  regulations  (RIN 
2900-AE49)  which  were  published  on 
Tuesday.  October  5, 1993  (58  FR  51781). 
The  regulations  provided  procedural 
due  process  to  reservists  receiving 
educational  assistance  under  the 
Montgomery  CI  Bill — Selected  Reserve. 

EFFECTIVE  DATE:  October  5, 199^ 

FOR  FURTHER  INFORMATION  CONTACT:  June 
C.  Schaeffer  (225),  Assistant  Director  for 
Pobcy  and  Program  Administration, 
Education  Service,  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs.  810  Vermont  Avenue.  NW.. 
Washington,  DC  20420,  202-233-2092. 

SUPPt^MENTARY  INFORMATION: 

Background 

The  final  regulations  which  are  the 
subject  of  this  correction  provided 
procedural  due  process  for  reservists 
receiving  educational  assistance  under 
the  Montgomery  GI  Bill — Selected 
Reserve.  This  was  done  by  liberalizing 
the  time  limits  for  filing  a  claim  for  this 
assistance  and  by  liberalizing  the  time 
limits  for  submitting  a  description  of  the 
mitigating  circxmistances  surrounding  a 
withdrawal  or  receipt  of  a  nonpunitive 
grade. 

Need  for  Correction 

Two  final  regulation  dociiments, 
2900-AE49  and  2900-AF78  (58  FR 
51783),  were  both  published  in  the 
Federal  Register  of  October  5, 1993. 
Both  documents  contained  an 
amendment  to  §  21.7639(b)(l)(ii).  Since 
the  documents  indicated  that  the 
amendment  contained  in  2900-AE49 
had  a  later  effective  date  than  that 
contained  in  2900-AF78,  the 
amendment  in  290O-AE49  would 
remain  in  effect  from  October  5, 1993. 
However,  that  amendment  when  taken 
with  the  amendment  to 
§21.7639(b)(l)(i)  does  not  make  sense. 
This  has  caused  confusion  among 
readers  of  the  regulations. 
Consequently,  the  language  of 
§  21.7639(b)(l)(u)  should  include  the 
language  for  that  paragraph  contained  in 
2900-AF79:  this  correction  does  that. 


Correction  of  Publication 

Accordingly,  the  publication  on 
October  5, 1993,  of  the  final  regulations 
which  were  the  subject  of  FR  Doc  93- 
24375  is  corrected  as  follows. 

Paragraph  1.  On  page  51781  in  the 
third  column,  in  §  21.7639,  paragraph 
(b)(l)(ii)  is  corrected  to  read  as  follows. 

121.7639    Condhione  wlilcli  resuH  in 


(ii)  Both  of  the  following  exist.  j 

(A)  There  are  mitigating  I 
circumstances,  and 

(B)  The  reservist  submits  a 
description  of  the  circumstances  in 
writing  to  VA  either  within  one  year 
from  the  date  VA  notifies  the  reservist 
that  he  or  she  must  submit  the 
mitigating  circimistances,  or  at  a  later 
date  if  the  veteran  or  servicemember  is 
able  to  show  good  cause  why  the  one- 
year  time  limit  should  be  extended  to 
the  date  on  which  he  or  she  submitted 
the  description  of  the  mitigating 
circimistances. 

•        •        •        •        • 

(Authority:  10  U.S.C.  2136(b).  38  U.S.C  3471. 
3680(a),  5101,  5113;  Pub.  L  102-127)  (Aug. 
1, 1990)) 

List  of  Subiecto  in  38  CFR  Part  21 

Civil  rights.  Claims,  Education,  Grant 
programs— education.  Loan  programs — 
education.  Reporting  and  recordkeeping 
requirements,  Schools,  Veterans, 
Vocational  education,  Vocational 
rehabilitation. 

Dated:  December  10, 1993, 
Mmrjorie  M.  Lcandri. 
Chief.  Records.  Reports,  and  Regulations 
Division. 

(FR  Doc.  93-30812  Filed  12-16-93;  8:45  am) 
BRUNO  cooe  uao-oi-u 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CT-0-1-6153;  RI-S-1-6152;  A-1-FRL- 
4807^] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plana; 
Connecticut  and  Rhode  laland;  Stage  II 
Vapor  Recovery 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  The  EPA  is  approving  Section 
22a-174-30  of  the  Connecticut 
Regulations  for  the  Abatement  of  Air 
Pollution  entitled  "Dispensing  of 
^  Gasoline/Stage  n  Vapor  Recovery"  as  a 
'  revision  to  the  Connecticut  State 
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Implemefitation  Plan  (SIP)  far  ozooa  In 
addition,  EPA  is  approving  amendments 
to  Rhode  Island's  Regulation  No.  11 
entitled  "Petroleura  Liquids  Marketing 
and  Storage"  as  a  revision  to  the  Rho<& 
Island  SIP.  On  January  12. 1993. 
Connecticut  and  Rhode  Island 
submitted  these  regulations  to  EPA  in 
response  to  the  Qean  Air  Act,  as 
amended  in  1990.  which  requires  all 
ozone  nonattainment  areas  classified  as 
moderate  or  above  to  adopt  regulations 
which  require  owners  and  operators  of 
gasoline  dispensing  facilities  to  install 
and  operate  Stage  n  vapor  recovery 
equipment. 

EFFECTIVE  DATE:  This  rule  will  become 
effective  on  January  18. 1994. 
ADDRESSES:  Copies  of  the  States' 
submittals  and  EPA's  technical  support 
documents  are  available  for  public 
inspection  during  normal  iHtsiness 
hours,  by  appointment  at  the  Air, 
Pesticides  and  Toxics  Management 
Division.  U.S.  Environmental  Protection 
Agency,  Region  I,  One  Congress  Street, 
10th  floor,  Boston,  MA.  In  addition, 
Connecticut's  submittal  is  available  at 
the  Bureau  of  Air  Maiiagement. 
Department  of  Environmental 
Protection.  State  Office  Building,  79  Elm 
Street,  Hartford,  CT  06106-1630  and 
Rhode  Island's  submittal  is  available  at 
Division  of  Air  and  Hazardous 
Materials,  Department  of  Environmental 
Management,  291  Promenade  Street. 
Providence.  RI  02908-5767. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Anne  E.  Arnold.  (617)  565-3166. 
SUPPLEMENTARY  INFORMATION:  On 
September  10, 1993  (58  FR  47707),  EPA 
pubhsbed  a  Notice  of  Proposed 
Rulemaking  (NPR)  for  the  States  of 
Connecticut  and  Rhode  Island.  The  NPR 
proposed  approval  of.the  Stage  n  vapor 
recovery  regulations  adopted  by  these 
states.  No  public  comments  were 
received  on  the  NPR. 

Under  section  182(b)(3)  of  the 
amended  Act,  moderate  ahd  above 
ozone  nonattainment  areas  were 
required  to  submit  Stage  n  vapor 
recovery  rules  by  November  15. 1992.  In 
addition,  section  184(b)(2)  of  the 
amended  Act  requires  all  areas  that  are 
located  in  an  ozone  transport  region 
(DTK)  to  adopt  Stage  II  regulations  in 
accordance  with  section  182(b)(3)  or 
measures  that  EPA  has  identified  as 
capable  of  achieving  equivalent 
reductions  to  section  182(b)(3)  Stage  0 
controls.  These  measures  must  be 
submitted  within  1  year  of  EPA's 
completion  of  its  Stage  II  compaiabibty 
study. 

The  entire  State  of  Connecticut  is 
designated  nonattainmwit  for  ozone  and 
is  classified  as  serious,  except  for  the 


south  western  porticm  of  the  State 
which  is  classified  as  severe.  The  entire 
State  of  Rhode  Island  is  also  designated 
nonattainment  its  ozone  and  is 
classified  as  serious.  See  56  FR  56694 
(November  6, 1991)  and  57  FR  56762 
(November  30,  1992),  codified  at  40  CFR 
81.307  and  81.340.  In  addition,  both 
Connecticut  and  Rhode  island  are 
located  in  the  northeast  ozone  transport 
region.  See  CAA  section  184(a).  Thus, 
these  States  are  required  to  adopt  Stage 
n  vapor  recovery  rules  in  accordance 
with  sections  182(b)(3)  and  184(b)(2)  of 
the  amended  Act 

Under  section  182(b)(3).  moderate  and 
above  ozone  nonattainment  areas  are 
reqmred  to  adc^t  regulations  requiring 
ovtmers  or  operators  of  gasoline 
dispensing  systems  to  install  and 
operate  vapor  recovery  equipment  at 
their  facilities.  Section  182  (b)(3)(A)  of 
the  Act  specifies  that  Stage  II  controls 
must  apply  to  any  facility  that  dispenses 
more  than  10,000  gallons  of  gasohne  per 
month  or,  in  the  case  of  an  independent 
small  business  marketer  (ISBM),  any 
facility  that  dispenses  more  than  50,000 
gallons  of  gasoline  per  month. 

Also  under  section  182(b)(3),  EPA  was 
required  to  issue  guidance  as  to  the 
effectiveness  of  Stage  II  systems.  In 
November  1991,  EPA  issued  technical 
and  enforcement  guidance  to  mee<  this 
requirement.!  in  addition,  on  April  16. 
1992,  EPA  pubUshed  the  "General 
Preamble  for  the  Implemartation  of 
Title  I  of  the  Clean  Air  Act  Amendments 
of  1990"  (General  Preamble)  (57  FR 
13498).  The  guidance  documents  and 
the  General  Preamble  interpret  the  Stage 
n  statutory  requirement  and  indicate 
what  EPA  believes  a  State  submittal 
needs  to  include  to  meet  that 
requirement. 

Connecticut's  Stage  II  Regulations 

On  January  12. 1993.  the  Connecticut 
Department  of  Environmental  Protection 
submitted  to  EPA  Section  22a-l  74-30 
entitled  "Dispensing  of  Gasoline/Stage 
II  Vapor  Recovery."  This  regulation 
prohibits  the  transfer  of  gasoline  into  a 
motor  vehicle  fuel  tank  at  a  dispensing 
facility  unless  a  properly  operating 
Stage  II  vapor  recovery  system  is  used 
for  such  transfier.  This  prohibition 
applies  as  follows:  (1)  After  November 
30. 1992.  to  any  facihty  which  begins 
actual  construction  of  a  stationary 
storage  tank  after  November  30,  1992 
and  which  has  a  throughput  of  10,000 
gallons  or  more  during  any  calendar 


<  These  two  documents  are  entitled  "Technical 
Guidance-Stage  D  Vapor  Recovery  Systems  (or 
Control  of  Vehicle  Refueling  E^missions  at  Gasoline 
Dispensing  FaciKties"  [EPA-450/3-S1-022)  and 
"Enfaiccmant  Guidance  for  Stage  D  Vehicle 
Refueling  Control  Programs." 


month,  (2)  after  May  15. 1993,  to  any 
facility  for  which  construction 
comrr)€nced  between  November  15, 
1990  and  November  30. 1992  and  which 
has  a  throughput  of  10,000  gallons  or 
more  during  any  one  month,  (3)  after 
November  15,  1993,  to  any  fociiity  for 
which  construction  commenced  on  or 
before  November  15,  1990  and  which 
has  a  monthly  throughput  of  10.000 
gallons  or  mote  calculated  based  on  the 
highest  throu^put  in  a  calendar  month 
during  the  two  year  period  between 
November  30. 1990  and  November  30. 
1992,  and  (4)  after  November  15, 1994. 
to  any  facility  for  which  construction 
commenced  on  or  before  November  15. 
1990  and  whidi  has  a  monthly 
throtighput  of  10,000  gallons  or  more 
during  any  calendar  month  after 
November  30,  1992.  Connectictrt's 
regulation  does  not  contain  a  separate 
applicability  cut-off  or  compliance 
schedule  for  ISBMs. 

The  EPA  has  reviewed  Connecticut's 
submittal  against  the  statutory 
requirements  and  for  consistency  with 
EPA  guidance.  By  this  action.  EPA  is 
approving  Connecticut's  submittal  as 
meeting  me  requirements  of  sections 
182(bM3)  and  184(b)(2).  The  rationale 
for  EPA's  proposed  approval  is 
explained  in  the  NPR  (58  FR  47707)  and 
will  not  be  restated  here.  Connectitnat's 
regulation  and  EPA's  evaluatitm  are 
detailed  in  a  memorandum,  dated  April 
15, 1993,  entitled  "Technical  Support 
Document — Connecticut— Stage  II 
Vapor  Recovery."  Copies  of  that 
document  are  available,  upon  request, 
firom  the  EPA  Regional  Office  listed  in 
the  ADDRESSES  section  of  this  document 

Rhode  Island's  Stage  II  Regulations 

On  January  12, 1993,  the  Rhode  Island 
Department  of  Environmental 
Management  (DEM)  submitted  to  EPA 
Regulation  No.  11,  entitled  "Petroleum 
Liquids  Marketing  and  Storage,"  which 
had  been  recently  amended  to  include 
new  Stage  II  vapor  recovery 
requirements  in  section  10  of  the  rule. 
Section  10  requires  that  all  gasoline 
dispensing  facilities  constructed  or 
substantially  modified  after  November 
15, 1992.  as  well  as  all  other  facilities 
which  have  or  have  had  a  monthly 
throughput  of  greater  than  10.000 
gallons  in  any  one  month  after 
November  1991,  install  and  operate 
Stage  II  vapor  recovery  controls.  Rhode 
Island's  regulation  does  not  contain  a 
separate  Stage  D  applicability  qet-off  or 
compliance  sdiedule  for  ISBMs. 

The  EPA  has  reviewed  Rhode  Island's 
submittal  against  the  statutory 
requirements  and  for  consisteiKry  with 
EPA  guidance.  By  today's  action,  EPA  is 
proposing  to  approve  Rhode  Island's 
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submittal  as  meeting  tbe  requirements 
of  sections  182(b)(3)  and  184(b)(2).  The 
rationale  for  EPA's  proposed  approval  is 
explained  in  the  NPR  (58  FR  47707)  and 
will  not  be  restated  here.  Rhode  Island's 
regulation  and  EPA's  evaluation  are 
detailed  in  a  memorandum,  dated  April 
7, 1993.  entitled  "Technical  Support 
Document — Rhode  Island — Stage  n 
Vapor  Recovery."  Copies  of  that 
document  are  available,  upon  request, 
from  the  EPA  Regional  Office  listed  in 
the  ADDRESSES  section  of  this  document. 

Final  Action 

Because  EPA  believes  that  the  State  of 
Connecticut  has  adopted  a  Stage  II 
regulation  in  accordance  with  sections 
182(b)(3)  and  184(b)(2)  of  the  Act.  as 
interpreted  in  EPA's  guidance.  EPA  is 
approving  Section  22a-l  74-30  of  the 
Connecticut  Regulations  for  the 
Abatement  of  Air  Pollution,  entitled 
"Dispensing  of  Gasoline/Stage  II  Vapor 
Recovery,"  as  meeting  the  requirements 
of  sections  182(b)(3)  and  184(b)(2).  In 
addition,  because  EPA  believes  that  the 
State  of  Rhode  Island  has  also  adopted 
a  Stage  n  regulation  in  accordance  with 
sections  182(b)(3)  and  184(b)(2)  of  the 
Act.  as  interpreted  in  EPA's  guidance, 
EfA  is  approving  amendments  to  Rhode 
Island's  Regulation  No.  11,  entitled 
"Petroleum  Liquids  Marketing  and 
Storage,"  as  meeting  the  requirements  of 
sections  182(b)(3)  and  184(b)(2). 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
^nal  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

As  noted  elsewhere  in  this  action, 
EPA  received  no  adverse  public 
comment  on  the  proposed  action.  As  a 
direct  result,  the  Regional  Administrator 
has  reclassified  this  action  from  Table  2 
to  Table  3  under  the  processing 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214)  and  revisions  to  these  procedures 
issued  on  October  4. 1993  in  an  EPA 
memorandum  entitled  "Changes  to  State 
Implementation  Plan  (SIP)  Tables." 

SIP  approvals  under  section  110  and 
subchapter  I.  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  federal  SIP-approval  does 
not  impose  any  new  requirements.  I 
certify  that  it  does  not  have  a  significant 


impact  on  any  small  entities  a^ected. 
Moreover,  due  to  the  nature  of  the 
federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246.  256-66  (S.Ct.  1976);  42  U.S.C. 
7410  (a)(2). 

This  action  has  been  classified  as  a  Table 
2  Action  by  the  Regional  Administrator 
under  the  procedures  published  in  the 
Federal  Register  on  January  19, 1989  (54  FR 
2214-2225).  On  January  6, 1989,  the  Office 
of  Management  and  Budget  (0MB)  waived 
Table  2  and  Table  3  SIP  revisions  from  the 
requirement  of  section  3  of  Executive  Order 
12291  for  a  period  of  two  years.  U.S.  EPA  has 
submitted  a  request  for  a  permanent  waiver 
for  Table  2  and  Table  3  SIP  revisions.  The 
0MB  has  agreed  to  continue  the  waivir  until 
such  time  as  it  rules  on  U.S.  EPA's  request. 
This  request  continues  in  effect  under 
Executive  Order  12866  which  superseded 
Executive  Order  12291  on  September  30. 
1993. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 
implementation  plan.  Each  request  for 
revision  to  the  State  implementation 

t>lan  shall  be  considered  separately  in 
ight  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  February  15, 
1994.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  a^ect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference.  Ozone. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  States  of 
Connecticut  and  Rhode  Island  was  approved 
by  the  Director  of  the  Federal  Register  on  July 
1, 1982. 


Dated:  November  5, 1993 
Paul  Keough, 
Acting  Regional  Administrator,  Region  I 

Part  52  of  chapter  I,  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  52— (AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  US  C.  7401-7671q 

Subpart  H— Connecticut 

2.  Section  52.370  is  amended  by 
adding  paragraph  (c)(62)  to  read  as 
follows: 

§52.370    Identification  of  plan. 

(c)-  •  • 

(62)  Revisions  to  the  State 
Implementation  Plan  submitted  by  the 
Connecticut  Department  of 
Environmental  Protection  on  January 
12,  1993. 

(i)  Incorporation  by  reference 

(A)  Letter  from  the  Connecticut 
Department  of  Environmental 
Protection,  dated  January  12,  1993, 
submitting  a  revision  to  the  Connecticut 
State  Implementation  Plan. 

(B)  Section  22a-174-30  of  the 
Connecticut  Regulations  for  the 
Abatement  of  Air  Pollution,  entitled 
"Dispensing  of  Gasoline/Stage  II  Vapor 
Recovery,"  dated  November  1992. 

(C)  Letter  from  the  Connecticut 
Secretary  of  State's  office  indicating  that 
the  regulation  entitled  "Dispensing  of 
Gasoline/Stage  II  Vapor  Recovery" 
became  effective  on  November  24. 1992. 

(ii)  Additional  materials. 

(A)  Nonregulatory  portions  of  the 
submittal. 

(B)  Connecticut  Department  of 
Environmental  Protection  document 
entitled  "Narrative  of  SIP  Revision: 
Stage  II  Vapor  Recovery."  dated  January 
1993." 

Subpart  OO — Rhode  Island 

3.  Section  52.2070  is  amended  by 
adding  paragraph  (c)(39)  to  read  as 
follows: 

f  52.2070    Idantif  ication  of  plan. 

****** 

■  (0  *  *  • 

(39)  Revisions  to  the  State 
Implementation  Plan  submitted  by  the 
Rhode  Island  Department  of 
Environmental  Management  on  January 
12.  1993. 

(i)  Incorporation  by  reference. 

(A)  Letter  from  the  Rhode  Island 
Department  of  Environmental 
Management,  dated  January  12. 1993. 
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submitting  a  revision  to  the  Rhode 
Island  State  Implementation  Plan. 

(B)  Rhode  Island  Department  of 
Environmental  Protection,  Division  of 
Air  and  Hazardous  Materials,  Air 
Pollution  Control  Regulation  No.  11, 
entitled  "Petroleum  Liquids  Marketing 
Storage,"  submitted  to  the  Secretary  of 
State  on  January  11, 1993. 


(C)  Letter  from  the  Rhode  Island 
Department  of  Environmental 
Protection,  dated  February  10, 1993, 
stating  that  Regulation  No.  11  became 
effective  on  January  31, 1993,  20  days 
after  being  filed  with  the  Secretary  of 
State. 

(ii)  Additional  materials. 


(A)  Nonregulatory  portions  of  the 
submittal. 

4.  In  §  52.2081,  Table  52.2081  is 
amended  by  adding  a  new  entry  to  the 
end  of  state  citation  "No.  11"  to  read  as 
follows: 

S  52.2081    EPA-Approvad  Rhoda  laland 
Ragulationa. 


Table  52.2081— EPA-Approved  Rules  and  Regulations 


State  cita- 
tion 


Title/subiect 


Date  adopt-     Date  approved  by 
ed  by  State  EPA 


FR  citation 


52.2070         Comments/unapproved  sections 


tl 


No.  M  ....    Petroleum  Liq- 
uids Marketing 
and  Storage.. 


1/11/93 


Decamtwr  17, 
1993. 


[Insert    FR  citation 
published  date). 


from    (c)(39)  Regulation    revised   to   add   new 

Stage  II  vapor  recovery  require- 
ments. 


IFR  Doc.  93-30776  Filed  12-16-93;  8:45  am) 
mama  coot  tsto-90-p 

40  CFR  Part  52 
[OH51-1-6078;  FRL-4811-S] 

Approval  and  Promulgation  of 
Implementation  Plan  for  Cart>on 
Monoxide;  Vehicle  inspection  and 
Maintenance  Program;  Ohio 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 
ACTION:  Final  rule. 

SUMMARY:  The  USEPA  is  approving  a 
State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of  Ohio 
as  it  applies  to  tbe  tailpipe  test  vehicle 
inspection  and  maintenance  (I/M)  of 
motor  vehicles  in  Cuyahoga  County. 
Ohio.  This  revision  will  reduce  the 
emissions  of  carbon  monoxide  (CO)  and 
volatile  organic  compounds  by  requiring 
motor  vehicles  in  Cuyahoga  Coimty  to 
be  tested,  and  maintained  if  necessary, 
on  an  annual  basis.  This  I/M  program  is 
required  in  order  for  Cuyahoga  Coimty 
to  maintain  the  National  Ambient  Air 
Quality  Standards  for  CO  and  ozone. 
This  is  a  condition  for  the  State's 
request  for  redesignation  to  attainment 
for  CO  of  the  current  Cleveland  CO 
noriattainment  area.  The  approval  of 
this  SIP  revision  satisfies  this 
requirement  and  allows  the 
redesignation  process  to  move  forward. 
EFFECTIVE  DATE:  This  final  rulemaking 
becomes  effective  on  January  18, 1994. 
ADDRESSES:  Copies  of  the  CO  VM  SIP 
revision  request  and  other  materials 
related  to  this  final  rule  are  available  for 
inspection  during  normal  business 
hours  at  the  following  address:  U.S. 
Environmental  Protection  Agency. 


Region  5,  Air  and  Radiation  Division,  77 
West  Jackson  Boulevard,  (AE-17J). 
Chicago.  Illinois  60604. 

A  copy  of  this  revision  to  the  Ohio  V 
M  CO  Sn*  is  available  for  inspection  at: 
U.S.  Environmental  Protection  Agency. 
Jerry  Kurtzweg  (W947A).  401  M  Street. 
SW.,  6102,  Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Paskevicz.  Air  Enforcement  Branch, 
(AE-17J),  U.S.  Environmental  Protection 
Agency,  77  West  Jackson  Blvd,  Chicago, 
Illinois  60604,  (312)  886-6084. 
SUPPLEMENTARY  INFORMATION: 

L  Siunmary  of  State  Submittal 

This  Federal  Register  notice  describes 
USEPA's  decision  to  approve  a  revision 
to  the  I/M  portion  of  the  Ohio  CO  SIP, 
which  is  designed  to  reduce  the 
emissions  of  CO  from  automobiles  in 
Cuyahoga  County.  This  revision  was 
proposed  in  the  Federal  Register  on 
September  24, 1993.  The  USEPA  sought 
comments  on  the  proposal,  and  in 
particular  asked  for  comment  on  three 
issues  which  USEPA  believed  were 
weaknesses  in  the  program.  These 
issues  included:  evaluation  of  the 
effectiveness  of  the  registration  denial 
process,  operation  of  non-state 
registered  and  plated  vehicles  in  the 
area,  and  permanent  exemption  from 
inspection  or  testing  of  diesel  powered 
vehicles. 

n.  Public  Comment/USEPA  Response 

There  were  no  comments  of  any  kind 
received  from  the  public  or  any 
interested  party  on  any  part  of  the  1/M 
proposal.  'Therefore,  the  USEPA  is 
taking  action  to  approve  the  Ohio  I/M 
SIP  for  Cuyahoga- County,  Ohio.  This 
action  is  being  taken  as  part  of  the 
process  for  Ohio  meeting  the 
requirements  for  a  request  for 


redesignation  to  attainment  for  CO  of 
Cuyahoga  County.  This  I/M  program, 
implemented  in  January  1991,  meets  the 
requirements  found  in  the  program  rules 
published  in  the  Federal  Register, 
January  22, 1981  (46  FR  7182). 

m.  Rulemaking  Action 

The  USEPA  is  approving  the  I/M 
portion  of  this  requested  revision  to  the 
Ohio  Carbon  Monoxide  State 
Implementation  Plan  to  control  CO 
emissions  from  automobiles  in 
Cuyahoga  County.  The  USEPA  finds 
that  this  I/M  program  meets  all  the 
requirements  of  the  USEPA  rules 
published  in  January  22. 1981  (46  FR 
7182),  for  SIPs  in  areas  that  needed  an 
extension  to  December  1987.  to  attain 
the  CO  and  ozone  standards. 

Originally  classified  as  a  Table  1 
action,  this  action  is  now  classified  and 
processed  as  a  Table  3  action,  because 
of  the  lack  of  comments  on  the  proposal. 
The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  6  of  Executive 
Order  12866. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the  ' 
appropriate  circuit  by  February  15. 
1994.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
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review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Carbon  monoxide, 
Incorporation  by  reference.  Reporting 
and  recordkeeping  requirements. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Ohio  was  approved  by  the  Director  of  the 
Federal  Register  on  July  1. 1982. 

Dated:  November  29. 1993. 
Valdas  V.  Adamkus. 
Regional  Administrator. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52-{AMENOEO] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 

Subpart  KK-Ohio 

2.  Section  52.1870  is  amended  by 
adding  paragraph  (c)(95)  to  read  as 
follows: 

152.1870    Mantificationofpton. 

•        •        •        •        • 

(c)*  •  * 

(95)  On  October  16, 1992.  the  State  of 
Ohio  submitted  the  tailpipe  test 
inspection  and  maintenance  program 
revisions  to  its  carbon  monoxide 
implementation  plan  for  Cuyahoga 
County. 

(i)  Incorporation  by  reference. 

(A)  Ohio  Administrative  Code: 
amended  rules.  3745-25-01  through 
3745-26-09.  effective  May  15.  1990. 
and  new  rules.  3745-26-10  and  3745- 
26-11,  effective  May  15, 1990. 

(ii)  Additional  materials-remainder  of 
the  State  submittal. 

(A)  Letter  from  the  Director,  Ohio 
Environmental  Protection  Agency,  dated 
November  18. 1992,  and  additional 
materials. 
|FR  Doc.  93-30775  Filed  12-16-93;  8:45  am) 

BIUJWO  COOe  MIC  10  F 


40  CFR  Part  52 

[OR12-2-6161;  FRL-4810-1] 

Approval  and  Promulgation  of  State 
Implementation  Plana:  Oregon 

AGENCY:  Environmental  Protection 
Agency. 


action:  Final  rule. 


StMMARY:  EnvironmenUl  Protection 
Agency  (EPA)  is  approvine  the  revisions 
to  the  State  of  Oregon  Implementation 
Plans  which  were  submitted  by  the 
State  of  Oregon  Department  of 
Environmental  Quality  (ODEQ)  for  the 
purpose  of  bringing  about  the 
attainment  of  the  National  ambient  air 
quality  standards  (NAAQS)  for 
particulate  matter  with  an  aerodynamic 
diameter  less  than  or  equal  to  a  nominal 
10  micrometers  (PMio).  Th« 
implementation  plan  wa^  submitted  by 
ODEQ  on  November  15,  1991,  to  satis^ 
certain  Federal  Clean  Air  Act 
requirements  for  an  approvable 
moderate  PMio  nonattainment  area  SIP 
for  Grants  Pass.  Oregon.  This  action  to 
approve  this  plan  has  the  effect  of 
malung  requirements  adopted  by  the 
ODEQ  federally  enforceable  by  EPA. 
EFFECTIVE  DATE:  February  15,  19^4. 
ADI}RESSES:  Copies  of  the  materials 
submitted  to  EPA  may  be  examined 
during  normal  business  hours  at  the 
following:  Jerry  Kurtzweg  ANR-443. 
Environmental  Protection  Agency,  401 
M  Street.  SW.,  Washington,  DC  20460: 
Environmental  Protection  Agency,  Air 
Programs  Branch,  1200  Sixth  Avenue 
(AT-082).  Seattle,  Washington  98101 
and  State  of  Oregon  Department  of 
Environmental  Quality,  811  SW.,  Sixth 
Avenue.  Portland.  Oregon  97204-1390. 
FOR  FURTHER  MFORMIATION  CONTACT: 
Rindy  Ramos,  Air  Programs 
Development  Section  (AT-082).  US 
Environmental  Protection  Agency. 
Region  10.  Seattle.  Washington  98101, 
(206) 553-6510. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  * 

The  Grants  Pass,  Oregon,  area  was 
designated  nonattainment  for  PMio  and 
classified  as  moderate  under  sections 
107(d)(4)(B)  and  188(a)  of  the  Clean  Air 
Act,  upon  enactment  of  the  Clean  Air 
Act  Amendments  of  1990. '  See  56  FR 
56694  (November  6, 1991).  The  air 
quality  planning  requirements  for 
moderate  PMio  nonattainment  areas  are 
set  out  in  subparts  1  and  4  of  part  D. 
title  I  of  the  Act.  2  EPA  has  issued  a 


'  The  1990  Amendments  lo  the  Clean  Air  Act 
made  significant  changes  to  the  Act.  See  Public  Law 
No.  101-S49, 1(M  SUL  2399.  Referancet  herein  are 
to  the  Clean  Air  Act.  as  amended  ("the  Act").  The 
dean  Air  Act  Is  codified,  as  amended.  In  the  V.S. 
Code  at  42  U.S.C.  7401.  »t  s»q. 

)  Subpart  1  contains  provisions  applicable  to 
nonattaimneot  areas  generally  and  subpart  4 
cootains  provisions  specifically  applicable  to  PMio 
nonattainment  areas.  At  times,  subpart  1  and 
subpart  4  overlap  or  conflict.  EPA  has  attempted  to 
clarify  the  relationship  among  these  provisioos  in 
the  "General  Preamble"  and,  a*  appropriate,  in 
today's  notice  and  supporting  information. 


"General  Preamble"  describing  EPA's 
preliminary  views  on  how  EPA  intends 
to  review  SIP's  and  SIP  revisions 
submitted  under  title  I  of  the  Act, 
including  those  state  submittals 
containing  moderate  PMio 
nonattainment  area  SIP  requirements. 
See  generally  57  FR  13498  (April  16. 
1992);  see  also  57  FR  18070  (April  28. 
1992). 

On  March  10. 1993,  EPA  announced 
its  proposed  approval  of  the  moderate 
nonattainment  area  PMio  SIP  for  Grants 
Pass,  Oregon  (58  FR  13230-13234).  In 
that  rulemaking  action,  EPA  described 
its  interpretations  of  Title  1  and  its 
rationale  for  proposing  to  approve  the 
Grants  Pass  PMio  SIP  taking  into 
consideration  the  specific  factual  issues 
presented. 

Those  states  containing  initial 
moderate  PMio  nonattainment  areas 
(those  areas  designated  nonattainment 
under  section  107(d)(4)(B))  were 
required  to  submit,  among  other  things, 
the  following  provisions  by  November 
15,  1991: 

1.  Provisions  to  assure  that  reasonably 
available  control  measures  (RACM) 
(including  such  reductions  in  emissions 
from  existing  sources  in  the  area  as  may 
be  obtained  through  the  adoption,  at  a 
minimum,  of  reasonably  available 
control  technology  (RACT))  shall  be 
implemented  no  later  than  December 
10.  1993; 

2.  Either  a  demonstration  (including 
air  quaUty  modeling)  that  the  plan  will 
provide  for  attainment  as  expeditiously 
as  practicable  but  no  later  than 
December  31.  1994,  or  a  demonstration 
that  attainment  by  that  date  is 
impracticable; 

3.  Quantitative  milestones  which  are 
to  be  achieved  every  three  years  and 
which  demonstrate  reasonable  further 
progress  (RFP)  toward  attainment  by 
December  31, 1994;  and 

4.  Provisions  to  assure  that  the  control 
requirements  applicable  to  major 
stationary  sources  of  PMio  also  apply  to 
major  stationary  sources  of  PMio 
precursors  except  where  the 
Administrator  determines  that  such 
sources  dojaot  contribute  significantly 
to  PMio  levels  which  exceed  the 
NAAQS  in  the  area.  See  sections  172(c), 
188.  and  189  of  the  Act. 

Additional  provisions  are  due  at  a 
later  date.  States  with  initial  moderate 
PMio  nonattainment  areas  were  required 
to  submit  a  permit  program  for  the 
construction  and  operation  of  new  and 
modified  major  stationary  sources  of 
PMio  by  June  30, 1992  (see  section 
189(a)).  Such  states  also  must  submit 
contingency  measures  by  November  15. 
.1993.  which  become  effective  without 
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further  action  by  the  state  or  EPA,  upon 
a  determination  by  EPA  that  the  area 
has  failed  to  achieve  RFP  or  to  attain  the 
PMio  NAAQS  by  the  applicable 
statutory  deadline  (see  section  172(c)(9) 
and  57  FR  13543-13544). 

II.  Response  To  Comments 

EPA  received  no  comments  on  its 
March  10, 1993,  (58  FR  13230-13234) 
Federal  Register  proposal  to  approve 
the  Grants  Pass  moderate  nonattainment 
area  PMio  SIP  as  a  revision  to  the  State 
of  Oregon  Air  Quality  Control  Program, 
Volume  2,  The  Federal  Clean  Air  Act 
State  Implementation  Plan  (and  other 
State  Regulations). 

m.  This  Action 

Section  llO(k)  of  the  Act  sets  out 
provisions  governing  EPA's  review  and 
processing  of  SIP  submittals  (see  57  FR 
13565-13566).  In  this  action.  EPA  is 
approving  the  plan  submitted  to  EPA  on 
November  21. 1990.  as  revised  by 
addenda  submitted  on  November  15, 
1991  (examined  together  as  a 
comprehensive  submittal  for  the  area). 
EPA  has  determined  that  the  submittal 
meets  all  of  the  applicable  requirements 
of  the  Act.  Among  other  things,  the 
Oregon  Department  of  Environmental 
Quality  has  demonstrated  the  Grants 
Pass  moderate  PMio  nonattainment  area 
will  attain  the  PMio  NAAQS  by 
December  31, 1994.  Note  that  EPA's 
action  includes  approval  of  the 
contingency  measures  for  the  Grants 
Pass  nonattainment  area. 

Subsequent  to  the  public  notice 
proposing  approval  of  the  Grants  Pass 
PMio  SIP.  EPA  determined  that  the 
Oregon  Revised  Statute  Chapter  468,  as 
amended  in  1991,  failed  to  provide 
sufficient  authority  to  ensure  that  the 
industrial  source  control  measures 
contained  in  the  Grants  Pass  PMio  SIP 
could  be  adequately  enforced. 
Specifically,  ORS  468.126(1)  provided 
that  penalties  could  not  be  assessed 
against  a  source  for  permit  violations 
unless  the  state  first  provided  notice  of 
the  violation  to  the  source,  and  further, 
if  within  five  days,  the  source  came  into 
compliance  or  provided  an  adequate 
schedule  to  come  into  compUance  in  the 
future,  no  penalties  could  be  assessed. 

EPA  informed  the  Oregon  Department 
of  Environmental  Quality  that  this 
provision  was  unacceptable  to  the 
extent  it  applied  to  permit  Umits  which 
were  relied  on  to  attain,  maintain  or 
demonstrate  attainment  with  a  NAAQS. 

On  September  3, 1993,  the  Governor 
of  Oregon  signed  into  law  new 
legislation  correcting  this  deficiency. 
The  new  law  provides  that  the  five-day 
advance  notice  provision  required  by 
ORS  468.126(1)  does  not  apply  if  the 


notice  requirement  will  disqualify  a 
state  program  from  Federal  approval  or 
delegation.  See  Oregon  Senate  Bill  86, 
1993  Session,  §  3  (1993)  to  be  codified 
at  ORS  468.126(2)(e).  Because  the  notice 
provision  bars  civil  penalties  from  being 
imposed  for  certain  permit  violations, 
application  of  ORS  468.126(1)  fails  to 
provide  the  adequate  enforcement 
authority  that  a  state  must  demonstrate 
to  obtain  SIP  approval.  See  section  110 
of  the  Clean  Air  Act  and  40  CFR  51.230. 
Accordingly,  the  notice  requirement 
would  disqualify  this  PMio  program 
from  Federal  approval.  Thus,  the  state 
has  acknowledged  that,  pursuant  to  ORS 
468.126(2)(e).  the  notice  provision  in 
ORS  468.126(1)  will  not  apply  to 
violations  of  Sff  requirements 
contained  in  permits,  including  permits 
containing  industrial  source  control 
requirements,  relied  upon  to  attain, 
maintain  or  demonstrate  attainment 
vkrith  h  NAAQS. 

rv.  Administrative  Review 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  imder  the  procedures 
published  in  the  Federal  Register  on 
January  19. 1989  (54  FR  2214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  waived  Table 
2  and  3  SIP  revisions  (54  FR  2222)  fi-om 
the  requirements  of  section  3  of 
Executive  Order  12291  for  a  period  of 
two  years.  The  EPA  has  submitted  a 
request  for  a  permanent  waiver  for  Table 
2  and  3  SIP  revisions.  The  0MB  has 
agreed  to  continue  the  temporary  waiver 
until  such  time  as  it  rules  on  EPA's 
request.  This  request  continues  in  effect 
xmder  Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  30, 1993. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
estabUshing  a  precedent  for  any  future 
request  for  revision  to  any  State 
Implementation  Plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic  and 
environmental  factors  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 

Under  5  U.S.C.  605(b),  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  (See 
46  FR  8709). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circniit  by  February  15, 
1994.  FiUng  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 


of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2))  (See  42  U.S.C.  7607  (b)(2)) 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  Part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
state  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  V.  U.SE.P.A..  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference.  Ozone.  Volatile  or:ganic 
compounds. 

Note:  Incorporation  by  reference  of  the 
Implementation  Plan  for  the  State  of  Oregon 
was  approved  by  the  Director  of  the  Office  of 
Federal  Register  on  )uly  1. 1982. 

Dated:  November  11, 1993. 
Gerald  A.  Emison. 
Acting  Regional  Administrator. 

Part  52,  chapter  I.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows:  >" 

PART  52— (AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 
Authority:  42  U.S.C  7401-7671q. 
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Subpart  MM— Ortgon 

2.  Section  52.1970  is  amended  by 
adding  paragraph  (c)(99)  to  read  as 
follows: 

152.1970   WanUflctten  of  plan. 

(c)  •  '  • 

(99)  On  November  21, 1990,  the 
Director  of  the  Department  of 
Environmental  Quality  (ODEQ) 
submitted  a  State  Implementation  Plan 
for  Particulate  Matter,  Grants  Pass. 
Oregon,  Moderate  Nonattaiiunent  Area, 
A  Plan  for  Attaining  and  Maintaining 
the  National  Ambient  Air  Quality 
Standards  for  PMio-  On  November  15. 
1991.  the  Director  of  ODEQ  submitted 
an  Addendum  to  the  November  21, 1990 
submittal. 

(i)  Incorporation  by  reference. 

(A)  November  21, 1990  letter  from  the 
Director  of  the  Department  of 
Environmental  Quality  to  EPA  Region 
10  submitting  revisions  to  the  Oregon 
state  Implementation  plan. 

(B)  November  15, 1991  letter  from  the 
Director  of  the  Department  of 
Environmental  QuaUty  to  EPA  Region 
Ij^  submitting  revisions  to  the  Oregon 
state  implementation  plan.  "^^ 

(C)  State  Implementation  Plan  for 
Particulate  Matter,  Grants  Pass,  Oregon 
Nonattainment  Area,  A  Plan  for 
Attaining  and  Maintaining  the  National 
Ambient  Air  Quality  Standards  for  PMio 
dated  November  1990,  adopted  by  the 
Environmental  QuaUty  Commission  on 
November  2, 1990  and  effective  on 
November  2, 1990. 

P)  PMio  Control  Strategy  for 
Particulate  Matter  (Addendum)  Grants 
Pass,  Oregon  Nonattainment  Area,  A 
Plan  for  Attaining  and  Maintaining  the 
National  Ambient  Air  Quality  Standards 
for  PMio  dated  October  1991.  adopted 
by  the  Environmental  Quality 
Commission  on  November  8, 1991  and 
effective  on  November  13, 1991. 
[FR  Doc.  93-30774  Filed  12-16-93;  8:45  am] 
MXMOCOOe 


DEPARTMENT  OF  THE  INTEIVOR 

Bureau  of  Land  Management 
[AZ-930-4210-06;  AZA-13010] 

43  CFR  Public  Land  Order  7022 

Revocation  of  Secratarlai  Order  Dated 
June  30, 1908;  Arizona 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Public  Land  Order. 

8UIIMARY:  This  order  revokes  Secretarial 
Order  dated  June  30, 1908,  insofar  as  it 


affects  the  remaining  41.69  acres  of 
National  Forest  System  land  withdrawn 
for  use  as  the  Payson  Administrative 
Site.  The  land  is  no  longer  needed  for 
this  purpose,  and  the  revocation  is 
needed  to  accommodate  a  proposed 
land  exchange  under  the  General 
Exchange  Act  of  1922.  The  original 
withdrawal,  containing  125.50  acres, 
has  been  reduced  in  size  over  the  years 
to  accommodate  other  uses  and  needs. 
This  action  will  open  the  land  to  such 
forms  of  disposition  as  may  by  law  be 
made  of  National  Forest  System  land. 
The  land  is  temporarily  closed  to 
mining  by  a  Forest  Service  exchange 
proposal.  The  land  is  located  within  the 
town  limits  of  Payson,  and  therefore,  is 
not  subject  to  mineral  leasing. 

EFFECTIVE  DATE:  January  18, 1994. 

FOR  FURTHER  INFORMATION  CONTAd^  John 
Mazes,  BLM  Arizona  State  Office.  P.O. 
Box  16563,  Phoenix,  Arizona  85011. 
602-650-0509. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976, 43  U.S.C. 
1714  (1988),  it  is  ordered  as  follows: 

1.  Secretarial  Order  dated  June  30, 
1908,  which  withdrew  National  Forest 
System  land  for  use  as  the  Payson 
Administrative  Site,  is  hereby  revoked 
insofar  as  it  affects  the  remaining  41.69 
acres  described  below: 

Gila  and  Salt  Rhrer  Meridiui 

Tonto  National  Forest 

T.  10N.,R.10B., 
Sec  S.  lot  6,  NVzNEViSBViSEVt,      ^ 

SWV4hJEV4SEv«SEV4, 

NViSEV«NEV4^V«SEV4, 

SWV(>SEViNEV4SEV4SEV!i, 

WviSEV,SEV4SEV4.  and 

WViE  v»SE  V4SE  V4SE  V4 : 
Sec.  8.  lot  1,  and  NEV4^4EV4NEV4: 
Soc  9,  lot  2. 

The  area  described  contains  41.69  acres  in 
Gila  County. 

2.  At  10  a.m.  on  January  18, 1994.  the 
land  shall  be  opened  to  such  forms  of 
disposition  as  may  by  law  be  made  of 
National  Foreet  System  land,  subject  to 
valid  existing  rights,  the  provisions  of 
existing  withdrawals,  other  segregations 
of  record,  and  the  requirements  of 
applicable  law. 

Dated:  December  6, 1993. 
Bob  Armstrong. 

Assistant  Secretary  of  the  Interior. 
(FR  Doc  93-30733  Filed  12-lfr-e3:  6:45  am) 
BUMO  oooe  4S1«-as-H 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Admlnittratton 

50  CFR  Part  625 

[Docket  No.  930932-3314;  1.0. 0ei693C] 

Summer  Flounder  Fishery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Final  rule. 

SUMMARY:  NMFS  issues  this  final  rule  to 
implement  the  conservation  and 
management  measures  contained  in 
Amendment  5  to  the  Fishery 
Management  Plan  for  the  Summer 
Flounder  Fishery  (FMP).  This  rule 
allows  two  or  more  states,  under  mutual 
agreement  and  with  the  concurrence  of 
the  Director,  Northeast  Region.  NMFS 
(Regional  Director),  to  transfer  or 
combine  their  summer  flounder 
commercial  quota.  The  intent  of 
Amendment  S  is  to  provide  a 
mechanism  within  (he  overall  coastwide 
quota  to  give  the  states  flexibility  in 
quota  management  in  order  to  respond 
to  changes  in  landing  patterns  or 
emergency  situations. 
EFFECTIVE  DATE:  January  18,  1994. 
ADDRESSES:  Copies  of  Amendment  5, 
the  environmental  assessment  (EA),  and 
the  regulatory  impact  review  (RIR)  are 
available  from  David  R.  Keifer. 
Executive  Director,  Mid-Atlantic 
Fishery  Management  Council,  room 
2115  Federal  Building,  300  S.  New 
Street.  Dover,  DE. 

FOR  FURTHER  INFORMATION  CONTACT: 
Hannah  Goodale.  Fishery  Policy 
Analyst,  508-281-9101. 
SUPPlfMENTARY  INFORMATION:  The 
summer  flounder  fishery  is  managed 
under  the  FMP,  which  was  developed 
jointly  by  the  Atlantic  States  Marine 
Fisheries  Commission  (ASMFC)  and  the 
Mid-Atlantic  Fishery  Management 
Council  (Council)  in  consultation  with 
the  New  England  and  South  Atlantic 
Fishery  Management  Councils.  The 
management  unit  for  the  FMP  is 
summer  flounder  [Paralichthys 
dentatus)  in  U.S.  waters  of  the  Atlantic 
Ocean  from  the  southern  border  of 
North  Carolina  northward  to  the 
'  Canadian  border.  Implementing 
regulations  for  the  fishery  are  found  at 
50  CFR  part  625 

Amendment  5  was  prepared  by  the 
Council  in  consultation  with  the 
ASMFC  and  the  New  England  and 
South  Atlantic  Fishery  Management 
Councils.  A  notice  of  availability  for 


Amendment  5  was  published  in  the 
Federal  Register  on  August  20, 1993  (58 
FR  44318).  A  proposed  rule  to 
implement  Amendment  5  was 
published  on  September  8, 1993  (58  FR 
47245). 

Under  Amendment  5,  quota  transfers 
or  combinations  are  subject  to  approval 
by  the  Regional  Director.  The  final  rule 
clarifies  the  manner  in  which 
participating  states  must  request 
approval  by  the  Regional  Director  of  a 
quota  transfer  or  combination.  This 
clarification  is  outlined  in  the  section 
below,  which  specifies  changes  from  the 
proposed  rule.  The  criteria  that  the 
Regional  Director  must  use  to  evaluate 
each  request  are  unchanged  from  the 
proposed  rule. 

Upon  approval  by  the  Regional 
Director  of  a  request  for  quota  transfer 
or  combination,  NMFS  will  publish  a 
notification  to  that  effect  in  the  Federal 
Register.  NMFS  law  enforcement  agents 
will  also  be  notified  of  quota  transfers 
or  combinations  before  landings  can  be 
made  under  the  adjusted  quota.  For 
these  reasons,  only  one  request  from  a 
state  for  a  quota  transfer  or  combination 
can  be  in  process  at  any  given  time. 

All  landings  made  in  a  state  during 
the  calendar  year  will  be  counted 
against  that  state's  commercial  quota, 
regardless  of  whether  that  state  has 
received  additional  quota  as  a  result  of 
a  quota  transfer  or  combination. 

In  the  case  of  quota  transfer,  the 
recipient  state  is  responsible  for  a  quota 
overage.  U  it  occurs,  the  overage  will  be 
deducted  fttjm  the  following  year's 
quota  for  that  state.  In  the  case  of  a 
quota  combination,  if  an  overage  occurs 
it  will  be  deducted  in  the  following  year 
from  the  quotas  of  all  participant  states, 
with  the  deduction  made  in  the  same 
proportion  as  their  contribution  to  the 
combined  quota. 

Technical  Changes 

The  final  rule  also  includes  two 
technical  changes  to  the  existing 
implementing  regulations.  The  first, 
which  was  requested  by  NMFS  law 
enforcement  agents,  defines  "land"  in 
the  summer  floimder  regulations  in  the 
same  way  that  it  is  defined  in  the  FMP 
for  Atlantic  Sea  Scallops:  "Land  means 
to  begin  offloading  fish,  to  offioad  fish, 
or  to  enter  port  with  fish."  This  change 
is  implemented  to  enhance  enforcement 
of  landings  prohibitions  and 
restrictions. 

The  second  technical  change  modifies 
the  size  of  the  container  required  in 
§  625.25,  to  make  it  consistent  with  the 
size  proposed  by  the  New  England 
Fishery  Management  Council  as  part  of 
Amendment  5  to  the  Fishery 
Management  Plan  for  the  Northeast 


Multispecies  Fishery.  Because  many 
vessels  participate  in  both  fisheries,  this 
change  is  being  made  to  improve 
enforcement  efforts  and  prevent 
confusion  among  vessel  operators.  Both 
of  these  technical  changes  were 
contained  in  the  proposed  rule. 

Changes  From  the  Proposed  Rule 

Section  625.20(f)  has  been  revised  to 
clarify  that  states  must  request  approval 
of  a  quota  transfer  or  combination  by 
individual  or  joint  letter(s)  to  the 
Regional  Director.  The  letter(s)  must 
specify  the  participating  states  and  the 
amoimt  of  quota  involved.  A 
responsible  official  from  each 

()anicipating  state  musi  sign  the  joint 
etter  or  his/her  own  letter. 

The  language  in  §  625.25,  which 
provides  the  specifications  for  the  box 
in  which  summer  flounder  is  to  be 
stored,  has  been  revised  to  make  it 
consistent  with  similar  proposed 
implementing  regulatory  language  in 
Amendment  5  to  the  Fishery 
Management  Plan  for  the  Northeast 
Multispecies  Fishery. 

Conunents  and  Responses 

One  comment  was  received  from  an 
individual  concerning  the  proposed 
amendment. 

Comment:  The  commenter  indicated 
that  quota  transfers  should  be  allowed: 
however,  in  order  to  give  advance  notice 
to  the  industry  and  fisheries 
enforcement  agencies,  they  should  be 
made  prior  to  the  start  of  the  quarter  in 
which  they  are  to  take  effect. 

Response:  Amendment  5  is  intended 
to  provide  the  states  with  flexibility  in 
quota  management.  NMFS  sees  no 
reason  to  limit  this  flexibility  by 
specifying  the  timing  of  quota  transfers 
or  combinations.  The  existing  regulation 
allows  a  state  to  make  transfers  on  a 
quarterly  basis  if  it  chooses. 

Qassification 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (Assistant 
Administrator),  determined  that 
Amendment  5  is  necessary  for  the 
conservation  and  management  of  the 
summer  flounder  fishery. 

When  this  rule  was  proposed,  the 
General  Counsel  of  the  Department  of 
Commerce  certified  to  the  Small 
Business  Administration  that  this  rule, 
if  adopted  as  proposed,  wotild  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  reasons  set  forth  in  the  RIR  prepared 
by  the  Coimdl.  A  copy  of  the  RIR  may 
be  obtained  from  the  Coimcil  (see 
ADDRESSES).  As  a  result,  a  regulatory 
flexibility  analysis  was  not  prepared. 


The  final  rule  contains  a  collection-of- 
information  requirement  subject  to  the 
Paperwork  Reduction  Act  The 
requirement  for  states  to  request  quota 
transfers  and  combinations  has  been 
approved  by  the  Office  of  Management 
and  Budget  imder  control  niunber  0648- 
0202.  The  reporting  burden  for  a  state  to 
make  a  request,  including  the  time 
necessary  for  reviewing  instructions, 
gathering  the  data  needed,  and 
completing  and  reviewing  the  request,  is 
estimated  at  15  minutes.  Send 
comments  regarding  this  burden  hour 
estimate,  including  suggestions  for 
reducing  tlie  burden,  to  Richard  B.  Roe, 
Director,  Northeast  Region,  National 
Marine  Fisheries  Service,  Northeast 
Regional  Office,  One  Blackburn  Drive, 
Gloucester,  MA  01930-2298,  and  to  the 
Office  of  Management  and  Budget. 
Paperwork  Reduction  Project  (0648- 
02020,  Washington,  DC  20503. 

List  of  Sub)ecU  in  50  CFR  Part  625 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  December  10. 1993. 
RoUand  A.  Sdunitten. 

Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 

For  reasons  set  forth  in  the  preamble, 
50  CFR  part  625  is  amended  as  follows: 

PART  625— SUMMER  FLOUNDER 
FISHERY 

1.  The  authority  citation  for  part  625 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1801  etseq 

2.  A  definition  of  land  is  added  to 
§  625.2  to  read  as  follows: 

1625.2    Definitions. 

•  •        •        •        • 

Land  means  to  begin  offloading  fish, 
to  offload  fish,  or  to  enter  port  with  fish. 

3.  Section  625.20  is  amended  by 
adding  a  new  paragraph  (f)  to  read  as 
follows; 

f  625.20    Catch  quotes  and  other 
restrictions. 

•  •        •        •        • 

(f)  Quota  transfers  and  combinations. 
Any  state  implementing  a  state 
commercial  quota  for  summer  flounder 
may  request  approval  from  the  Regional 
Director  to  transfer  part  or  all  of  its 
annual  quota  to  one  or  more  states.  Two 
or  more  states  implementing  a-state 
commercial  quota  for  summer  flounder 
may  request  approval  from  the  Regional 
Director  to  combine  their  quotas,  or  part 
of  their  quotas,  into  an  overall  regional 
quota.  Requests  for  transfer  or 
combination  of  commercial  quotas  for 
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sumnier  flounder  must  be  made  by 
individual  or  joint  letters)  signed  by  the 
principal  state  official  with  marine 
fishery  management  responsibility  and 
expertise,  or  his/her  previously  named 
designee,  for  each  state  involved.  The 
letters)  must  certify  that  all  pertinent 
state  requirements  have  been  met  and 
identify  the  states  involved  and  the 
amoimt  of  quota  to  be  transferred  or 
combined. 

(1)  Within  10  working  days  following 
the  receipt  of  the  letteiis)  from  the  states 
involved,  the  Regional  Director  shall 
notify  the  appropriate  state  officials  of 
the  disposition  of  the  request.  The 
Regional  Director  shall  consider  the 
following  criteria  in  the  evaluation  of 
requests  to  transfer  or  combine  quota. 

fi)  The  transfer  or  combination  will 
not  preclude  the  overall  annual  quota 
from  being  fully  harvested: 

(ii)  The  transfer  addresses  an 
unforeseen  variation  or  contingency  in 
the  fishery;  and 

(iii)  The  transfer  is  consistent  with  the 
objectives  of  the  FMP  and  Magnuson 

Act.  ,.      .        , 

(2)  The  transfer  or  combmation  of 

quota  shall  be  valid  only  for  the 

calendar  year  for  which  the  request  was 


made  and  will  be  effective  upon  the 
filing  by  NMFS  of  a  notification  of  the 
approval  of  the  transfer  or  combination 
with  the  Office  of  the  Federal  Register. 

(3)  A  state  may  not  submit  a  request 
to  transfer  or  combine  quota  if  a  request 
to  which  it  is  party  is  pending  before  the 
Regional  Director.  A  state  may  submit  a 
new  request  when  it  receives  notice  that 
the  Regional  Director  has  disapproved 
the  previous  request  or  when 
notification  of  the  transfer  or 
combination  of  quota  has  been  filed  at 
the  Federal  Register. 

(4)  If  there  is  a  quota  overage  among 
states  involved  in  the  combination  of 
quota  at  the  end  of  the  fishing  year,  the 
overage  will  be  deducted  from  the 
following  year's  quota  for  each  of  the 
states  involved  in  the  combined  quota. 
The  deduction  will  be  proportional 
based  on  each  state's  relative  share  of 
the  combined  quota  for  the  previous 
year.  A  transfer  or  combination  of  quota 
does  not  alter  any  state's  percentage 
share  of  the  overall  quota  specified  in 
paragraph  (d)  of  this  section. 

4.  Section  625.25.  paragraph  (d)  is 
revised  to  read  as  follows: 


1625^    PoM«s»ion  limit 
•        •        •        •        • 

(d)  Neither  owners  nor  operators  of 
otter  trawlers  issued  a  permit  under 
§625.4  and  fishing  with,  or  possessing 
on  board,  nets  or  pieces  of  net  that  do 
not  meet  the  minimum  mesh-size 
requirements  (except  pieces  of  netting 
no  larger  than  3  feet  square  (0.9  m 
square)  that  may  be  necessary  to  repair 
smaller  mesh  sections  of  the  net  forward 
of  the  terminal  portion  of  the  net  to 
which  the  minimum  mesh-size 
requirement  applies)  may  possess  100 
pounds  (45.4  kg)  or  more  of  summer 
flounder  May  1  through  October  31  or 
200  pounds  (90.8  kg)  or  more  of  summer 
flounder  November  1  through  April  30. 
Summer  flounder  on  board  these  vessels 
shall  be  stored  separately  in  the 
appropriate  number  of  standard  100- 
pound  (45.4  kg)  totes,  and  shall  be 
readily  available  for  inspection.  The 
standard  100-pound  (45.4  kg)  tote  has  a 
liquid  capacity  of  18.2  gallons  (70 
liters),  or  a  volume  of  not  more  than 
4,320  cubic  inches  (70.792  cubic  cm). 

(FR  Doc.  93-30730  Filed  12-16-93.  8:45  am) 
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This  section  of  ttw  FEDERAL  REGISTER 
contains  notices  to  the  put>Hc  of  the  proposed 
issuance  of  Mes  and  regulations.  The 
purpose  o(  these  notices  is  to  give  Interested 
persons  an  opportunity  to  participate  in  the 
rule  maiong  prior  to  the  adoption  of  the  firtal 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Federal  Grain  Inspection  Service 

7CFRPart810 

RIN  0580-AA14 

United  States  Standards  for  Flaxseed. 
Mixed  Grain,  Oats,  Rye,  Sunflower 
Seed,  and  Triticale 

AGENCY:  Federal  Grain  Inspection 
Service.  USDA. 

ACTION:  Advance  notice  of  proposed 

rulemaking. 

SUMMARY:  The  Federal  Grain  Inspection 
Service  (FGIS)  invites  comments  and 
suggested  changes  to  the  United  States 
Standards  for  Flaxseed.  Mixed  Gjain, 
Oats.  Rye.  Sunflower  Seed,  and 
Triticale. 

DATES:  Comments  must  be  submitted  on 
or  before  February  15. 1994. 

ADDRESSES:  Written  comments  must  be 
submitted  to  George  WoUam.  FGIS. 
USDA.  room  0624  South  Building.  P.O. 
Box  96454.  Washington.  DC  20090- 
6454:  FAX  (202)  720-4628. 

All  comments  received  will  be  made 
available  for  public  inspection  in  room 
0624  USDA  South  Building.  1400 
Independence  Avenue  SW.. 
Washington,  DC,  during  regular 
business  hours  (7  CFR  1.27(b)). 
FOR  FURTHER  INFORMATION  CONTACT: 
George  WoUam.  address  as  above. 
telephone  (202)  720-0292. 

SUPPLEMENTARY  INFORMATION:  FGIS  is 
conducting  a  review  of  the  United  States 
Standards  for  Flaxseed.  Mixed  Grain, 
Oats.  Rye,  Sunflower  Seed,  and  Triticale 
in  7  CFR  part  810. 

Diuing  this  review,  FGIS  will  assess 
the  need  for  revision  of  the  various 
sections  of  the  standards,  the  potential 
for  improvements,  and  language  clarity. 

FGIS  invites  any  comments  and/or 
suggestions  on  changes  to  the  fla)(seed, 
mixed  grain,  oats,  rye.  sunflower  seed, 
and  triticale  standards. 

AuthoritT:  Sees.  3 A  and  4,  United  States 
Grain  Standards  Act  (7  U.S.C  75a,  76). 


Dated:  November  24. 1993.  ~ 
David  R.  GellUit 
ActJKg  Administrator. 

(FR  Doc  93-30784  Filed  12-16-93:  8:45  am) 
MUJNO  CODE  M10-EN-M 

Agricultural  Marketing  Servica 

7  CFR  PART  1250 
RIN  0581-AA87 
[Docket  No.  PY-93-004] 

Amendment  to  Egg  Research  and 
Promotion  Rules  and  Regulations 

agency:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
amend  the  Egg  Research  and  Promdtion 
Rules  and  Regulations  by  changing  the 
State  composition  of  the  six  geographic 
areas  and  reapportioning  the 
membership  on  the  American  Egg 
Board.  The  Board  approved  these 
changes  at  its  meeting  and  has  requested 
that  the  Secretary  amend  the  Rules  and 
Regulations  accordingly.  These 
proposed  adjustments  are  based  on 
changing  geographic  trends  in  egg 
production  and  would  become  effective 
beginning  with  the  1994-95 
membership  term. 

DATES:  Comments  must  be  received  on 
or  before  January  18. 1994. 
ADDRESSES:  Written  comments  are  to  be 
mailed  to  Janice  L.  Lockard,  Chief. 
Standardization  Branch,  Poultry 
Division,  AMS,  USDA,  room  3944- 
South.  P.O.  Box  96456,  Washington,  DC 
20090-6456.  Comments  received  may 
be  inspected  at  this  location  between  8 
a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  State  that  your 
comments  refer  to  Docket  No.  PY-93- 
004. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janice  L.  Lockard,  202-720-3506. 

SUPPLEMENTARY  MFORMATION: 

Executive  Orders  12866  and  12778  and 
Regulatory  Flexibility  Act 

We  are  issuing  this  proposed  rule  in 
conformance  with  Executive  Order 
12866. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  It  is  not  intended  to 
have  retroactive  effect  This  rule  would 


not  preempt  any  State  or  local  laws, 
regulations,  or  poUcies.  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  14  of  the  Act,  a  person  subject 
to  an  order  may  file  a  petition  with  the 
Secretary  stating  that  such  order,  any 
provisions  of  such  order  or  any 
obligations  imposed  in  connection  with 
such  order  are  not  in  accordance  with 
law;  and  requesting  a  modification  of 
the  order  or  an  exemption  therefrom. 
Such  person  is  afforded  the  opportunity 
for  a  hearing  on  the  petition.  After  a 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  such  person  is  an 
inhabitant,  or  has  his  principal  place  of 
business,  has  jurisdiction  to  review  the 
Secretary's  ruling  on  the  petition,  if  a 
complaint  is  filed  within  20  days  after 
date  of  the  entry  of  the  ruUng. 

The  AMS  Administrator  has 
determined  that  this  proposed  rule,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on'a  substantial 
number  of  small  entities,  as  defined  by 
the  Regulatory  Flexibihty  Act  (5  U.S.C 
601  ef  seq.]. 

Information  collection  requirements 
and  recordkeeping  provisions  contained 
in  7  CFR  part  1250  have  been  previously 
approved  by  the  Office  of  Management 
and  Budget  and  assigned  0MB  Control 
No.  0581-0093  under  the  Paperwork 
Reduction  Act  of  1980. 

Background  and  Proposed  Change 

The  Egg  Research  and  Promotion 
Order  (7  CFR  1250.301-1250.363) 
estabhshed  pursuant  to  the  Egg 
Research  and  Consumer  Information 
Act.  as  amended  (7  U.S.C.  2701  et  seq.), 
provides  in  §  1250.328(d)  that  any 
changes  in  representation  on  the 
American  Egg  Board  be  determined  by 
the  percentage  of  total  U.S.  egg 
production  in  each  of  the  six  geographic 
areas.  The  Board  is  authorized  18 
members,  and  representation  in  each  of 
the  6  areas  is  based  on  egg  production 
in  the  area.  The  Order  further  provides 
in  §  1250.328(e)  that  the  Boarrf or 
designated  person  or  agency  shall 
conduct  periodic  reviews  of  production 
by  geographic  area  at  any  time,  not  to 
exceed  5  years,  to  assure  that 
representation  on  the  Board,  insofar  as 
is  practicable,  is  fair  and  equal. 
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During  the  development  process  of 
the  Order  in  1975,  the  48  contiguous 
States  of  the  United  States  and  the 
District  of  Columbia  were  divided  into 
6  geographic  areas  for  purposes  of 
determining  proportionate 
representation  on  the  Board.  The  areas 
corresponded  with  those  used  by  the 
National  Agricultural  Statistics  Service, 
USDA,  for  some  egg  industry  statistics. 

The  Order  provides  in  §  1250.328(d) 
that  Board  membership  in  each  area  be 
determined  by  calculating  the 


percentage  of  U.S.  egg  production  in  the 
area,  multiplying  that  total  by  18  (total 
Board  membership),  and  rounding  to 
the  nearest  whole  number. 

hi  1984,  a  review  of  1983  production 
statistics  revealed  that  production 
trends  had  changed,  and  area 
membership  was  adjusted  accordingly. 

For  the  1993  review,  the  American 
Egg  Board  1992  production  data  were 
reconciled  with  1992  data  from  USDA 
to  verify  the  shifts  in  production  trends. 
The  review  showed  that  the  West  North 


Central  and  Western  areas  are  no  longer 
proportionately  represented  on  the 
Board.  However,  due  to  rounding  off, 
using  the  formula  in  the  Order  results  in 
19  members,  exceeding  the  Order's  18- 
member  limit. 

Because  of  this  incongruity,  the  Board 
submitted  a  recommendation  to  the 
Secretary  in  accordance  with 
§  1250.328(e)  of  the  Order  to  redistrict 
^e  six  areas  and  reapportion  the 
members  and  alternates.  The  following 
changes  are  proposed  accordingly: 


Area 

oiaw  composnion 

MeiTU«r9nip 

Current 

Reviskins 

Current 

Revlskxis 

1— North  AttwTtic  

Connecticut  Delaware,  Maine.  Man/land.  Mas- 
sachusetts. New  Hampshire.  New  Jersey. 
New  York.  Pennsytvania,  Rhode  Island,  Ver- 
mont District  of  CotunU>ia 

Flonda,  Qeorgia.  North  Carolina,  South  Caro- 
lina. Virginia.  West  Virginia 

Illinois,  Indiana.  Michigan,  Ohio.  Wisconsin  

Iowa.  Kansas.  Minnesota.  Missouri.  Net)rasl(a. 
North  Dai(ota.  South  Daltota. 

AiatMma,  Arkansas,  Kentucky.  Louisiana.  Mis- 
sissippi, Oklahoma.  Tennessee,  Texas. 

Arizona.  Califomia,  Cok>rado.  Idaho.  Montana. 
Nevada.  New  Mexk».  Oregon,  Utah.  Wash- 
ington, Wyoming. 

Add  Virginia,  West  Virginia 

3 

3 

3 
2 

3 

4 

None. 

IJ-South  Atlantic 

Ill— East  North  Central 
IV— West  North  Central 

V— South  Central 

VI— Western  

Add  Alabama.  Kentucky.  Ten- 
nessee: Los%  Virginia.  West  Vir- 
ginia. 

Lx>se  Illinois,  Wisconsin 

Add  Illinois,  Wisconsin;  Lose  Kan- 
sas. Missouri. 

Add  Cokvado,  Kansas,  Missouri, 
New  Mexk»;  Lose  Alatiama. 
Kentucky,  Tennessee. 

Lose  Cotorado,  New  Mexk» 

None. 

None. 
Increase  to  3. 

None. 
Decrease  to  3. 

The  change  in  membership  is  based  on  production  in  the  newly  formed  areas  and  appUcation  of  the  formula 
in  §  1250.328(d)  of  the  Order,  as  follows: 


Redistricted  area 

$ 

Reported 
cases 

Percentage 

of  total  pro- 

ductton 

Percentage 

of  total  pro- 

ductton 

times  18 

Revised 
board  mem- 
bership ^ 

1— North  Atlantic 

39,052,000 
38,118,000 
41,201.000 
36,908,000 
36,083,000 
36,011,000 

17.21 
16.79 
18.15 
16.08 
15.89 
15.87 

3.09 
3.02 
3.27 
2.90 
2.86 
2.86 

3 

II — South  Atlantic  

3 

Ill— East  North  Central  

3 

IV— West  North  Central  „ 

3 

V— South  Central ;. 

3 

VI — Western 

3 

Total  U.S.  productkxi 

226.973.000 

99.99 

18.00 

18 

^  Based  on  rounding  to  the  nearest  whole  number  [§  1250.328(d)]. 


List  of  Subjects  in  7  CFR  Part  12S0 

Administrative  practice  and 
procedure,  Advertising,  Agricultiual 
research,  Eggs  and  egg  products. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  title  7,  CFR  part  1250  is 
proposed  to  be  amended  as  follows: 

PART  1250-EGG  RESEARCH  AND 
PROMOTION 

1.  The  authority  citation  of  part  1250 
continues  to  read  as  follows: 

Authoritj:  Pub.  L  93-428,  SB  Stat.  1171, 
u  amended.  7  U.S.C  2701-2718. 


2.  Section  1250.510  is  revised  to  read 
as  follows: 

11250.510    Determination  of  Board 
fnwn  D#rsn  ip. 

(a)  Pursuant  to  §  1250.328  (d)  and  (e) 
of  the  Order,  the  48  contiguous  States  of 
the  United  States  shall  be  grouped  into 
6  geographic  areas,  as  follows:  Area  1 
(North  Atlantic  States) — Connecticut, 
Delaware,  Maine,  Maryland, 
Massachusetts,  New  Hampshire,  New 
Jersey,  New  York,  Pennsylvania,  Rhode 
Island,  Vermont,  Virginia,  West 
Virginia,  and  the  District  of  Columbia: 
Area  2  (South  Atlantic  States)— 
Alabama,  Florida,  Georgia,  Kentucky, 
North  Carolina,  South  Carolina,  and 
Tennessee:  Area  3  (East  North  Central 


States) — Indiana,  Michigan,  and  Ohio; 
Area  4  (West  North  Central  States)— 
IlUnois,  Iowa,  Minnesota,  Nebraska, 
North  Dakota,  ^outh  Dakota,  and 
Wisconsin;  Area  5  (South  Central 
States) — Arkansas,  Colorado,  Kansas, 
Louisiana,  Mississippi,  Missouri,  New 
Mexico,  Oklahoma,  and  Texas;  Area  6 
(Western  States) — Arizona.  Califomia, 
Idaho.  Montana,  Nevada,  Oregon,  Utah, 
Washington,  and  Wyoming. 

(b)  Board  representation  among  the  6 
geographic  areas  is  apportioned  to 
reflect  the  percentage  of  United  States 
egg  production  in  each  area  times  18 
(total  Board  membership).  The  number 
of  members  of  the  Board,  beginning 
with  the  1995-96  term,  are:  Area  1-3, 
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Area  2-3.  Area  3-3,  Area  4-3,  Area  5- 
3,  Area  6-3.  Each  member  will  have  an 
alternate  appointed  from  the  same  area. 

Dated:  December  10, 1993. 
Lon  Hatunijra, 
Administrator. 

IFR  Doc.  93-30816  Filed  12-16-93;  8:45  am) 
anxMo  CODE  Mio-oa-p 

Foreign  Agricultural  Service 
7  CFR  Part  1525 

Reporting  Requirements  Related  to 
TotMcco  Exports 

AGENCY:  Foreign  Agricultural  Service, 
USDA. 

ACTION:  Advance  notice  of  proposed 
rulemaking. 

SUMMARY:  Section  214  of  the  Tobacco 
Adjustment  Act  of  1983,  as  amended, 
requires  tobacco  exporters  to  report 
certain  information  to  the  Secretary 
regarding  such  exports.  The  Foreign 
Agricultural  Service  (FAS)  is  seeking 
comments  relative  to  the  development 
of  regulations  to  implement  the 
statutory  requirements. 
DATES:  To  receive  consideration, 
comments  must  be  received  on  or  before 
March  17. 1994. 

ADDRESSES:  Comments  should  be  sent  to 
the  Director,  Tobacco,  Cotton  and  Seeds 
Division,  Foreign  Agricultural  Service, 
U.S.  Department  of  Agriculture,  room 
5932  South  Building,  14th  and 
Independence  Ave.,  SW.,  Washington, 
DC  20250-1000. 

These  comments  will  be  available  for 
public  inspection  at  this  address, 
Monday-Friday,  from  9  a.m.  to  4  p.m. 
(Eastern  Time). 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  Howland,  Director,  Tobacco, 
Cotton  and  Seeds  Division,  Foreign 
Agricultural  Service.  Telephone:  (202) 
720-9516. 

SUPPUEMENTARY  INFORMATION:  Section 
214  of  the  Tobacco  Adjustment  Act  of 
1983,  7  U.S.C.  509  ("section  214"),  as 
added  by  section  1557  of  the  Food, 
Agriculture,  Conservation,  and  Trade 
Act  of  1990,  and  subsequently  amended 
by  section  337  of  the  Food,  Agriculture, 
Conservation,  and  Trade  Act 
Amendments  of  1991,  requires  that 
certain  information  relating  to  tobacco 
exports  be  reported  to  the  Secretary  of 
Agriculture.  Section  214(a)  provides 
that  "(n]ot  later  than  60  days  after  the 
export  of  tobacco  or  a  tobacco  product 
not  described  in  subsection  (b),  the 
exporter  of  such  tobacco  or  tobacco 
product  shall  prepare  a  report 
containing  the  records  relating  to  such 


export  and  submit  such  report  to  the 
Secretary  of  Agriculture."  Subsection  (b) 
provides,  in  part,  that  "(mlanufacturers 
of  tobacco  products  shall  prepare  and 
maintain  records  on  all  finished 
cigarettes  and  cigarette  ready  tobacco. 
Information  contained  in  such  records 
shall  be  aggregated  on  a  quarterly  basis, 
certified  as  accurate  by  the  entity 
preparing  such  aggregation,  and 
submitted  to  the  Secretary  of 
Agriculture  as  provided  for  in  this 
Section  *  *  *."  Records  required  to  be 
maintained  under  these  provisions 
include  crop  year,  grade,  type,  country 
of  origin,  and  poundage.  In  accordance 
with  section  214(g),  the  "personally 
identifiable  information  contained  in 
reports  under  this  section  may  be 
withheld  in  accordance  with  section 
552(b)(4)  of  Utle  5,  United  States  Code." 
Section  214(f)  states  that  an  "exporter 
who  violates  the  provisions  of  this 
section  with  respect  to  the  provision  of 
false  information  or  the  failure  to 
provide  required  information  shall  be 
subject  to  section  1001  of  title  18. 
United  States  Code,  for  each  violation." 

Who  Must  Report 

Section  214(a)  specifically  states  that 
an  "exporter"  of  tobacco  or  tobacco 
products  other  than  cigarettes  and 
cigarette  ready  tobacco  must  report 
certain  information  pertaining  to 
exports  of  such  tobacco.  However, 
section  214(c)  provides  that  the 
reporting  reqmrements  of  section  214 
"shall  not  apply  with  respect  to  cigars, 
cigar  tobaccos,  pipe  tobacco,  chewing 
tobacco  in  retail  packaging,  and  snuff  in 
retail  packaging."  Section  214(c)  goes  on 
to  provide  that,  in  order  to  qualify  for 
this  exception,  "the  tobacco  must  have 
a  certification  that  its  end  use  is  for 
cigars,  cigar  tobaccos,  pipe  tobacco, 
chewing  tobacco  in  retail  packaging, 
and  snuff  in  retail  packaging." 

Comments  are  specifically  requested 
regarding  the  exception  in  section 
214(c)  and  the  form  of  any  certification 
requirement.  It  would  appear  that 
Congress  intended  that  exports  of  cigars, 
cigar  tobaccos,  pipe  tobacco,  chewing 
tobacco  in  retail  packaging,  and  snuff  in 
retail  packaging  be  exempt  from  any 
reporting  or  record  keeping 
requirements  and,  in  addition,  that 
exporters  of  tobacco  in  any  other  form 
that  is  to  be  used  in  one  of  these 
products  would  likewise  be  exempt  if 
such  end  use  can  be  certified. 

Section  214(a)  specifipally  refers  to  an 
"exporter"  reporting  certain  required 
information.  It  is  not  as  clear,  however, 
who  is  responsible  for  reporting  the 
information  referred  to  in  section  214(b) 
relating  to  cigarettes  and  cigarette  ready 
tobacco,  and  what  the  reports  are  to 


cover.  Section  214(b)  refers  to 
"manufacturers"  maintaining  records  on 
all  cigarettes  arid  cigarette  ready  tobacco 
and  does  not  specifically  refer  to  the 
records  as  relating  to  exports  as  is  the 
case  in  section  214(a).  TTie  penalty 
{Provision  (section  214(f))  refers  only  to 
"exporters",  not  manufacturers.  There 
are  references  in  the  legislative  history 
indicating  that  exporters  of  cigarettes 
and  cigarette  ready  tobacco  are  intended 
to  be  covered  by  section  214(b).  The 
Conference  Report  (H.R.  Rep.  No.  101- 
916).  101st  Cong.  2d  Sess.  1022-23 
(1990).  (hereafter  "the  Conference 
Report")  states: 

The  Conference  agreement  envisions  there 
will  be  two  reports.  One,  relating  to  general 
tobacco  exports  •  •  •  and  another,  relating 
to  cigarettes  and  cigarette  ready  tobacco 
exports  *  •  *.  The  tobacco  reporting 
requirements  simply  require  reports  to  be 
filed  on  all  tobacco  shipments  under  two 
different  mechanisms  •  *  ".Report 
requirements  for  cigarettes  or  cigarette  ready 
tobacco  shipmeots  allow  for  individual 
aggregate  quarterly  reporting  of  tobacco 
shipments  by  individual  companies  *  *  •. 

Comments  should  specifically  address 
the  questions  as  to  who  is  required  to 
certify  and  report  and  what  information 
must  be  reported.  We  ask  that  comments 
on  the  reporting  requirement  focus  on 
the  impact  that  these  various 
interpretations  of  the  statute  would  have 
on  manufacturers  of  these  products. 

Format  of  Reports 

Comments  are  sought  on  report 
format.  Section  214(a),  referring  to 
tobacco  or  a  tobacco  product  not 
described  in  subsection  (b).  states  that 
exporters  "shall  prepare  a  report 
containing  the  records  relating  to  such 
export  *  •  *."  Section  214(b).  relating 
to  cigarettes  and  cigarette  ready  tobacco, 
does  not  contain  similar  wording. 

Is  section  214(a)  broad  enough  to 
permit  the  reporting  of  the  information 
to  be  submitted  on  special  forms,  rather 
than  require  that  exporters  copy  and 
forward  the  supporting  records?  In  the 
case  of  cigarettes  and  cigarette  ready 
tobacco,  the  supporting  records  must  be 
maintained  for  a  period  of  five  years 
pursuant  to  section  214(b).  The  statute 
does  not  address  any  time  period  for 
retention  of  records  regarding  exports 
for  unmanufactured  tobacco.  Should 
these  records  be  retained. for  only  three 
years  which  is  the  time  period  generally 
provided  by  Office  of  Management  and 
Budget  regulations  to  implemen^the 
Paperwork  Reduction  Act  of  1980? 

Specific  Reporting  Information 

FAS  desires  to  imiformly  apply  the 
export  reporting  requirements  to  all 
entities.  Section  214(b)  expUcitly 
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addresses  record  keeping  and  reporting 
reqiiirements  for  cigarettes  and  cigarette 
ready  tobacco  to  ensure  blend 
confidentiality  by  allowing  aggregate 
reporting.  It  is  recognized  that  leai 
exporters  and  their  customers  are  also 
concerned  about  the  confidentiality  of 
the  content  of  stripped  leaf  blended 
exports  since  some  leaf  exporters  are 
blending  for  manufacturers.  Almost  all 
foreign  customers  require  blending  of 
several  USDA  standud  grades  to  make 
a  "packed"  grade.  The  make-up  of  these 

{lacked  grades  is  sensitive  to  many 
oreign  customers  and  they  take  great 
steps  to  protect  this  information.  It  is 
recognized  that  detailed  reporting  on  an 
individual  shipment  basis  would  likely 
cause  some  customers  to  seek 
alternative  suppliers.  Comments  are 
requested  as  to  how  this  confidentiaUty 
concern  may  be  satisfied  within  the 
statutory  requirements. 

Consideration  must  be  given  to  the 
burden  on  exporters  of  maintaining  the 
detailed  information  required  by  the 
statute.  Section  214(d)  identifies  the 
specific  information  that  must  be 
reported  by  all  exporters  of 
unmanufactured  tobacco,  cigarettes  and 
cigat»tt«  ready  tobacco,  i.e.,  crop  year, 
grade,  type,  country  of  origin,  and 
poxmdage.  These  factors,  however,  often 
cease  to  have  any  commercial 
significance  in  the  continuing  marketing 
and  sale  of  the  tobacco  or  tobacco 
products  after  the  tobacco  leaf  is 
purchased  at  auction  and,  absent  the 
reporting  requirement,  tobacco 
marketers  would  have  no  ready  means 
or  reason  to  track  this  information.  With  ^ 
this  in  mind,  various  options  being 
considered  include: 

Crop  Year 

Section  214(d)  requires  that  exporters 
shall  maintain  records  including  the 
"crop  year"  of  tobacco  exported.  The 
issue  of  maintaining  crop  year 
designations  through  the  point  of  export 
is  confused  by  the  fact  that  different 
crop  years  exist  for  different  types  of 
tobacco  and  the  mixing  of  crop  years 
does  take  place.  Options  being 
considered  include: 

1.  Requiring  reporting  of  only  the  crop 
year  that  is  predominant  in  a  particular 
shipment.  It  is  recognized  that,  under 
this  option,  trade  sensitive  information 
could  be  more  easily  protected. 
However,  it  is  beUeved  that  this  option 
would  not  result  in  any  meaningful 
reduction  in  the  compliance  burden  on 
exporters  and  would  not  provide 
detailed  data.  Reporting  would  also  be 
difficult  to  audit. 

2.  Requiring  reporting  of  the  crop  year 
specified  on  export  bills  of  lading  or 
simply  relying  on  the  exporters'  practice 


of  determining  crop  years.  Under  this 
option,  trade  sensitive  data  would  be 
protected.  Furthermore,  exporters  could 
minimize  compliance  expenses  by  using 
records  and  data  currently  available. 
However,  such  reportins  may  not  lead 
to  a  detailed  breakout  of  the  crop  years 
included  in  export  shipments. 

3.  Requiring  that  the  crop  year 
designations  for  each  crop  year  of 
tobacco  exported  be  separately 
maintained  and  identified  in  a 
particular  shipment.  TTiis  option  would 
result  in  the  most  complete  reporting  of 
data  and  potential  for  compliance 
review.  However,  because  no  market 
need  exists  for  the  information,  tracking 
crop  year  information  throughout  the 
various  lei'els  of  the  tobacco  industry 
would  be  time  consuming  and 
expensive.  For  example,  marketing 
years  are  not  uniform  across  all  tobacco 
types,  and  mixing  of  two  or  more 
marketing  years  of  the  same  type,  o/ 
different  types,  of  tobacco  may  occur. 

The  Conference  Report  indicates  that 
the  crop  year  designation  should  reflect 
the  crop  year  which  USDA  would 
normally  assign  a  particular  lot  of 
tobacco  and,  in  the  case  of  imported 
tobacco,  the  "marketing  year."  The  crop 
year  normally  assigned  by  USDA  is  the 
year  the  tobacco  is  marketed,  i.e., 
"marketing  year",  rather  than  the  year  of 
production.  This  being  the  case,  using 
the  term  "marketing  year"  in  the 
regulations  instead  of  the  term  "crop 
year"  which  could  otherwise  lead  to 
some  confusion  among  buyers  is  being 
considered. 

'  Grade 

Section  214(d)  also  requires  that  the 
grade  of  tobacco  be  reported.  USDA  ^ 
standard  grade  designations  are 
assigned  to  several  imported  tobaccos 
and  to  most  domestic  tobacco  leaf  sold 
on  the  auction  floor.  These  auction  floor 
grades  are  the  basis  of  price  support  for 
many  kinds  of  tobacco.  It  is  recognized 
that,  in  the  tobacco  trade,  information 
regarding  USDA  grade  is  not  typically 
maintained  after  the  tobacco  leaf  is  first 
purchased  at  auctions  or  imported. 
Tobacco  is  often  re-graded  by  the 
industry  when  it  enters  a  processing 
plant  and  manufacturers  of  cigarettes, 
cigarette  ready  tobacco  and  other 
tobacco  products  often  blend  many 
different  types  and  grades  of  tobacco 
into  specialized  company  products  that 
are  assigned  unique  company  grades. 
When  shipped,  the  tobacco  may  be 
assigned  a  different  grade  determined  by 
the  purchaser.  Options  being  considered 
include: 

1.  Require  reporting  of  the 
predominant  standard  USDA  grade  in  a 
particular  export  shipment.  It  is 


recognized  that,  under  this  option,  trade 
sensitive  information  could  be  more 
easily  protected.  However,  it  is  believed 
that  this  option  would  not  result  in  any 
meaningful  reduction  in  the  compUance 
burden  on  exporters  and  would  not 
provide  detailed  data.  Reporting  would 
also  be  difficult  to  audit. 

2.  Permit  reporting  of  leaf  tobacco 
officially  re-graded  prior  to  export.  This 
option  would  allow  exporters  of 
unmanufactured  tobacco  who  wish  to 
pay  USDA  for  re-grading  the  tobacco 
prior  to  export  to  report  that  grade  as  an 
alternative  to  keeping  a  complex  data 
tracking  system.  However,  this  option 
may  be  expensive  and  a  cumbersome 
burden  on  exporting  entities. 

3.  Permit  reporting  of  the  company/ 
customer/cooperative  grade  shown  on 
the  export  documentation.  This  option 
would  permit  exporters  to  use  data 
readily  available  at  minimal  expense 
and  protect  trade  sensitive  information. 
Furthermore,  USDA  could  require 
additional  information  that  would  allow 
for  the  identification  of  the  range  of 
official  USDA  grades  that  fall  within  the 
company  grades  used  in  blend-ready 
tobacco  similar  to  the  process  that  the 
U.S.  Customs  Service  uses  in 
administering  duty  drawback 
provisions.  However,  it  would  not 
provide  detailed  information  given  the 
divergence  of  grade  designations 
assigned  to  exports  by  individual 
companies.  Further,  requiring  exporters 
to  provide  information  which  would 
allow  the  export  grades  to  be  translated 
to  a  range  of  USDA  standard  grades 
would  not  yield  complete  information 
on  the  export  shipment  since  the 
identity  of  the  individual  USDA  grades 
in  a  particular  lot  would  not  necessarily 
be  designated. 

4.  Requiring  that  information 
concerning  the  standardized  USDA 
grades  assigned  to  the  tobacco  leaf  be 
maintained  and  reported  by  exporters  of 
leaf,  cigarettes,  and  cigarette  ready 
tobacco.  While  this  option  would 
require  exporters  to  maintain  a  complex 
data  tracking  system  that  could  be 
extremely  time  consuming  and 
expensive,  this  option  would  provide 
standardized  and  complete  information 
concerning  specific  USDA  grades  of 
tobacco  exported. 

Section  214  does  not  require  that 
tobacco  be  graded.  Therefore,  grades 
would  not  need  to  be  reported  on 
tobacco  that  does  not  receive  an  official 
USDA  grade  designation.  It  is 
recognized  that  this  factor  may  have  an 
adverse  effect  on  the  present  marketing 
system  of  tobacco.  Some  buyers  may  be 
encouraged  to  bypass  the  auction 
system  and  buy  directly  from  the 
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farmers  thus  relieving  the  exporter  from 
having  to  report  grades. 

Type 

Section  214(d)  requires  that  "type"  of 
tobacco  exported  be  reported.  The 
Confiarence  Report's  explanation  of  this 
provision  gives,  as  examples,  flue-cured, 
burley  and  a  number  of  other  "classes" 
and  "types"  of  tobacco  even  though 
flue-cured  and  burley  tobacco  account 
for  95  percent  of  U.S.  tobacco 
production,  over  80  percent  of  exports, 
and  78  percent  of  imports  (excluding 
oriental  and  stems).  It  is  also  recognized 
that  some  exporters  may  have  difficulty 
complying  with  the  law  because 
required  data  are  not  available  or 
maintained  imder  the  normal  course  of 
business  for  some  of  the  other  types  of 
tobaccos.  Also,  compliance  would  be 
expensive.  Comments  are  requested  on 
how  these  difficulties  may  be 
minimized. 

Country  of  Origin 

This  term  may  best  be  defined  as  the 
country  in  which  the  tobacco  is  grown. 

Poundage 

The  total  pounds  exported  must  be 
reported.  Section  214(d)  does  not, 
however,  require  that  poundage  be 
reported  by  country  of  origin,  class, 
marketing  year,  and  USDA  grade. 
Comments  on  report  format  will  be 
particularly  usefiil  in  this  regard. 

In  developing  regulations  to 
implement  this  reporting  requirement, 
FAS  is  interested  in  determining  the 
economic  burdens  on  various  segments 
of  the  trade.  This  information  would  be 
helpful  in  determining  if  we  should 
support  changes  to  the  legislation 
mandating  the  reporting.  For  example, 
we  recognize  that  there  are  situations, 
such  as  shipments  of  samples,  that 
would  yield  no  meaningful  information 
and  be  an  excessive  burden  upon 
individual  exporters. 

Based  on  a  review  of  all  tobacco 
export  shipments  Usted  in  the  "Journal 
of  Commerce"  for  January-March  1991. 
we  note  that  unmanufactured  tobacco 
export  shipments  of  less  than  1.000 
poimds  accounted  for  less  than  0.002 
percent  of  the  total  volume  of 
unmanufactured  tobacco  exports. 
Shipments  less  than  20,000  pounds  for 
unmanufactured  tobacco  (about  one  20- 
foot  container)  are  less  than  0.4  percent 
of  the  total  volume  of  exports  of 
unmanufactiired  tobacco.  We  are 
particularly  interested  in  receiving 
comments  from  entities  that  export 
within  these  smaller  limits  to  determine 
the  burdens  involved  and  any 
suggestions  to  alleviate  these  problems. 


Certifications  and  Supporting 
Documents 

The  statute  provides  detailed 
reporting  requirements  for  exporters  of 
tobacco.  However,  the  tobacco  may 
change  hands  from  the  time  it  is 
initially  purchased  from  the  farmer  or  at 
auction  and  the  time  it  is  exported  and 
the  actual  exporter  may  not  have  access 
to  the  information  required  to  be 
reported.  Therefore,  FAS  is  considering 
whether  to  establish  a  requirement  upon 
all  tobacco  handlers,  processors,  loan 
associations  and  sellers  (other  than 
producers)  as  well  as  exporters,  to 
maintain  accurate  records  of  the 
information  required  to  be  reported  and 
to  pass  this  information  on  when 
tobacco  is  sold.  Thus,  when  exporters 
acquire  tobacco,  they  could  also  acquire 
from  the  seller  all  the  information 
necessary  to  satisfy  the  reporting 
requirements.  However,  it  is  recognized 
that  intermediary  dealers  who  fail  to 
provide  the  necessary  information  to  the 
exporter  are  not  subject  to  any  statutory 
penalty.  This  may  complicate,  or  render 
ineffective,  the  process  of  ensuring 
compUance  with  the  intent  of  section 
214. 

Submission  of  Export  Reports 

FAS  is  considering  whether  to  allow 
a  private-sector  central  clearinghouse  to 
compile  and  collectively  submit  the 
individual  exporters'  reports.  This  is 
based  on  the  combination  of  (1) 
concerns  over  the  confidentiality  of 
brand  and  leaf  blend  formulations,  and 
(2)  cigarette  manufacturers'  experience 
in  fulfilling  the  Federal  Cigarette 
LabeUng  Act's  reporting  requirements. 
(The  Federal  Cigarette  Labeling  Act 
requires  cigarette  manufacturers  to 
provide  the  Secretary  of  the  Department 
of  Health  and  Human  Services  (DHHS) 
an  annual  report  on  the  ingredients 
added  to  the  tobacco.) 

Most  American  cigarette 
manufacturers  currently  employ  a 
separate  firm  to  compile  and  submit  the 
required  reports  to  DHHS.  Upon 
receiving  the  reports  from  the 
individual  manufacturers,  this  firm 
prepares  two  lists,  both  of  which  are 
provided  to  the  Secretary  of  DHHS.  One 
lists  the  names  of  the  individual 
cigarette  manufacturers.  The  other  lists 
the  ingredients  used  on  an  individual 
manufacturer  basis,  but  without 
specifying  which  manufacturer  is 
associated  with  a  particular  set  of 
ingredients.  Thus,  accurate  cross- 
referencing  between  the  two  lists  is 
Erevented,  and  trade-sensitive  data  are 
ept  secret. 

The  major  concern  associated  with 
applying  this  process  in  fulfilUng 


section  214  requirements  is  that  the 
potential  exists  for  the  reports  to  be 
correlated  v^th  other  data,  thereby 
revealing  exporter  identity.  For 
example,  '"The  Journal  of  Commerce" 
provides  daily  listings  of  exporter- 
specific  data.  If  official  USDA  grade  data 
are  broken  out  and  reported 
individually,  additional  data 
aggregation  may  be  necessary  to 
adequately  protect  confidentiaUty  of 
information  such  as  cigarette 
formulations.  The  cigarette 
manufacturers'  quarterly  reports  could 
be  combined  into  a  single,  quarterly, 
aggregate  report  on  all  cigarette  exports, 
i.e.,  an  aggregate  of  individual 
aggregates.  Foreign  tobacco  product 
manufacturers  have  similar 
confidentiaUty  concerns  with  the 
importation  of  blended  unmanufactured 
tobacco. 

Thus,  if  official  USDA  grade  '^ata  are 
to  be  reported  individually,  exporters 
and  importers  could  still  be  concerned 
about  being  required  to  share  trade- 
sensitive  information  unless  additional 
aggregation  were  allowed. 

Request  for  Comments 

Pubhc  comments  are  invited 
regarding  the  implementation  of  section 
214.  In  addition,  FAS  invites  aU 
interested  parties  to  submit  any  specific 
suggestions,  comments  on  pertinent 
experience,  and  any  conceptual  ideas 
related  to  this  objective. 

Upon  review  of  the  comments 
received,  FAS  will  publish  a  Notice  of 
Proposed  Rulemaking  in  the  Federal 
Register. 

Dated:  November  1, 1993. 
Richard  B.  Schroeter. 

Acting  Administrator,  Foreign  Agricultural 

Service. 

[FR  Doc.  93-30779  Filed  12-16-93;  8:45  am] 

BIUJNO  COOE  S410-10-M 


DEPARTMEffT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  93-NiUI-182-ADJ 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  appUcable  to 
certain  Boeing  Model  747  series 
airplanes.  This  proposal  would  require 
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repetitive  inspections  to  detect  cracking 
in  certain  fuselage  skin  lap  )oints,  and 
repair,  if  necessary.  This  proposal  is 
prompted  by  the  results  of  extensive 
pressure  fatigue  tests  conducted  by  the 
manufacturer.  The  actions  specified  by 
the  proposed  AD  are  intended  to  detect 
and  repair  fatigue  cracking  in  certain  lap 
joints,  which  will  ensure  safe  operation 
of  airplanes  that  have  exceeded  their 
economic  design  goal. 

DATES:  Comments  must  be  received  by 

February  14. 1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
182-AD,  1601  Lind  Avenue.  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
exaijDined  at  the  FAA,  Transport 
Aifplane  Directorate,  1601  lind 
Avenue,  SW.,  Renton,  Washington. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Steven  C  Fox,  Aerospace  Engineer, 
Airframe  Branch.  ANM-120S,  FAA. 
Transport  Airplane  Directorate.  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW..  Renton.  Washington 
98055-4056;  telephone  (206)  227-2777; 
fax  (206)  227-1181. 

SUPPt^MENTARY  MFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argimients  as 
they  may  desire.  Commimications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 


proposal  will  be  filed  in  the  Rules 
Docket. 

Commentera  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-182-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvailabUity  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
g3-NM-182-AD.  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

Boeing  Commercial  Airplane  Group 
conducted  extensive  pressure  fatigue 
tests  on  two  fuselage  test  articles  Mm 
Boeing  Model  747  series  airplanes. 
These  tests  identified  areas  of  the  body 
lap  joints  where  fotigue  cracks  may 
occur.  As  a  result,  the  FAA  has 
determined  that  inspection  and  repair  of 
fatigue  cracking  in  these  areas  are 
necessary  for  the  safe  operation  of 
Model  747  series  airplanes  that  have 
exceeded  their  economic  design  goal. 
Fatigue  cracking  in  certain  lap  joints,  if 
not  detected  and  corrected,  could 
compromise  the  safe  operation  of 
airplanes  that  have  exceeded  their 
economic  design  goal. 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  747-53-2367, 
dated  December  18. 1991.  that  describes 
procedures  for  repetitive  high  frequency 
eddy  current  (HFEC)  inspections  to 
detect  cracking  in  fuselage  skin  lap  . 
joints  in  Sections  41, 42,  and  46;  and 
repair,  if  necessary. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  repetitive  HFEC  inspections  to 
detect  cracking  in  certain  fuselage  skin 
lap  joints.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

This  proposal  would  also  require  the 
repair  of  any  findings  of  cracks  in 
accordance  with  the  747  Structural 
Repair  Manual. 

There  are  approximately  723  Model 
747  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  183  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  14  work  houra  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  tne  average  labor  rate 


is  $55  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $140,910,  or  $770  per 
airplane.  This  total  cost  figure  assumes 
that  no  operator  has  yet  accomplished 
the  proposed  requirements  of  this  AD 
action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation:  (1) 
Is  not  a  "significant  regulatory  action" 
xmder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  PoHcies  and  Procedures  (44 
FR 11034.  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  of  negative, 
on  a  substantial  niunber  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

139.13    [AfiModedl 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  93-NM-182-AO. 

Applicability:  Model  747-100,  -200,  -300, 
747SP,  and  747SR  wries  airplanes,  as  listed 
in  Boeing  Service  Bulletin  747-53-2367. 
dated  December  18, 1991,  certificated  in  any 
category. 
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Compliant:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  structural  tsilure  in  the  fuselage 
due  to  btigue  cracking  la  certain  lap  joints, 
accomplish  the  following: 

(a)  Prior  to  the  accumulation  of  22,000  full 
pressure  flight  cycles  (or,  if  the  external  skin 
panel  of  an  affected  lap  joint  has  been 
replaced:  Prior  to  the  acciimulation  of  22,000 
full  pressure  flight  cycles  since  skin 
replacement),  or  within  1,000  landings  after 
the  efGsctive  date  of  this  AD,  whichever 
occurs  later,  perform  an  external  surface  high 
frequency  eddy  ciurent  (HFEC)  inspection  of 
the  skin  around  the  upper  row  of  fasteners 

In  accordance  with  the  Accomplishment 
Instructions  of  Boeing  Service  Bulletin  747- 
53-2367,  dated  December  18. 1991. 

(b)  If  no  crack  is  found,  repeat  the 
inspection  at  intervals  not  to  exceed  3,000 
full  pressure  flight  cycles. 

(c)  If  any  crack  is  found,  accomplish 
paragraphs  (c)(1)  and  (c)(2)  of  this  AD. 

(1)  Prior  to  further  flight,  perform  an  open 
hole  HFEC  Inspection  to  detect  cracking  in 
the  upper  row  fastener  holes  between  the 
adjacent  fraroesin  accordance  with  the 
Accomplishment  Instructions  of  Boeing 
Service  Bulletin  747-53-2367,  dated 
December  18, 1991.  Prior  to  further  flight, 
repair  any  crack  found  in  accordance  with 
the  747  Structural  Repair  Manual.  Chapter 
53-30-03. 

(2)  Repeat  the  Inspection  required  by 
paragraph  (a)  of  this  AD  at  intervals  not  to 
exceed  3,000  full  pressure  flight  cycles. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  tlia  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

NotK  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  If  any,  may  be 
obtained  from  the  Seattle  ACO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on 
December  13, 1993. 
BiU  R.  Boxwell. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  93-30806  Filed  12-16-93;  8:45  am] 
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14  CFR  Part  71 

(Airapace  Doclwt  Na  »»-AVVP^1] 

Proposed  Modification  of  Class  D 
Airspace;  Mojave,  CA 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


StJMMARY:  This  notice  proposes  to . 
modify  Class  D  airapace  at  Mo)ave,  CA. 
The  proposed  Class  D  airspace 
reconfiguration  would  accommodate  the 
safe  and  efficient  handling  of  various 
types  of  aircraft  operating  at  Mojave 
Abport,  CA. 

DATES:  Comments  must  be  received  on 
or  before  January  24, 1994. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Attn: 
Manager,  System  Management  Branch, 
AWP-530.  Docket  No.  93-AWP-21,  Air 
Traffic  Division,  P.O.  Box  92007, 
Worldway  Postal  Center,  Los  Angeles, 
California  90009. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Western-Pacific  Region, 
Federal  Aviation  Administration,  room 
6007, 15000  Aviation  Boulevard, 
Lawndale,  California.  An  informal 
docket  may  also  be  examined  during 
normal  business  hours  at  the  Office  of 
the  Manager,  System  Management 
Branch,  Air  Traffic  Division  at  the  aboye 
address. 

FOR  FURTHER  MFORMATION  CONTACT: 
Gene  Enstad,  Airapace  Specialist, 
System  Management  Branch,  AWP-530, 
Air  Traffic  Division,  Western-Pacific 
Region,  Federal  Aviation 
Administration.  15000  Aviation 
Boulevard,  Lawndale,  California  90261 , 
telephone  (310)  297-0010. 

SUPPt^MENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  ihe  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commentera  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
vtrith  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made; 
"Comments  to  Airspace  Docket  No.  93- 
AWP-21."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 


proposed  rule.  The  proposal  contained 
in  this  notice  may  bie  changed  in  light 
of  comments  received,  All  comments 
submitted  will  be  available  for 
examination  in  the  System  Management 
Branch,  Air  Traffic  Division,  15000 
Aviation  Boulevard,  Lawndale, 
California,  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  pereonnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPFM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  System 
Management  Branch,  AWP-530.  P.O. 
Box  92007,  Worldway  Postal  Center,  Los  ' 
Angeles,  California  90009. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A.  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regiilations  (14  CFR  part  71)  to 
modify  the  Class  D  airapace  at  Mojave 
Airport,  Mojave,  CA.  The  proposed 
Class  D  airapace  reconfiguration  would 
accommodate  the  safe  and  efficient 
handling  of  various  types  of  aircraft 
operating  at  Mojave  Airport,  Ca.  If 
promulgated,  the  vertical  limits  would 
be  raised  fi-om  4.300  feet  MSL  to  4,800 
feet  MSL.  The  lateral  limits  would  be 
increased  from  a  3-mile  radius  to  a  4.3- 
mile  radius. 

The  coordinates  for  this  airapace 
docket  are  based  on  North  American 
Datum  83.  Class  D  airapace  designations 
are  published  in  Paragraph  5000  of  FAA 
Order  7400.9 A.  dated  June  17, 1993,  and 
effective  September  16, 1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6. 1993).  The 
Class  D  airspace  listed  in  the  document 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore:  (1)  Is  not  a  "significant., 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
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the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
luder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  hicorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  13S4(a), 
1510;  E.O.  10854,  24  FR  9565.  3  CTR,  195»- 
1963  Comp..  p.  389;  49  U.S.Q  106(g);  14  CFR 
11^9. 

171.1    [AmendMl] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17. 1993,  and 
effective  September  16, 1993,  is 
amended  as  follows: 

Paragraph  SOOO    General. 

•  •        •        •        • 

AWP  CA  D  MojaTS,  CA  [ReviMd] 

Mo)ave  Airport,  CA 
(lat.  35*03'30"N,  long.  118*09'03''W) 

That  airspace  extending  upward  from  the 
surface  up  to  and  including  4,800  fset  MSL 
within  a  4.3-mile  radius  of  Mojave  Airport, 
excluding  that  airspace  within  Restricted 
Area  R-2S1S.  This  Class  D  airspace  is 
efiiactive  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Ainnen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 

•  *         •         •         • 

Issued  in  Los  Angeles,  California,  on 
November  17, 1993. 
Richard  R.  Lien, 

Manager,  Air  Traffic  Division,  Westem-Pacific 

Region. 

[FR  Doc  93-30838  Filed  12-16-83;  8:45  am] 
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14  CFR  Part  71 

[Airspace  Docket  No.  93-AWP-22] 

Proposed  Revocation  of  Clasa  D 
Alrapaca;  Fritzscha  Army  Air  Field 
(AAF),  R.  Ord,  CA,  and  the  Proposed 
Modification  of  the  Salinas,  CA,  Class 
D  Airspace 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
revoke  Class  D  Airspace  at  Fritzsche 
AAF,  Fort  Ord,  CA.  Due  to  Base 
Realignment  and  Closiire  (BRAC) 
Committee  recommendations,  Fritzsche 
AAF  has  closed  and  discontinued  air 
traffic  control  services.  As  a  result  of  the 
closure  of  Fritzsche  AAF.  the  FAA 
proposes  to  modify  the  Class  D  airspace 
at  the  Salinas  Municipal  Airportf 
Salinas,  CA,  which  is  adjacent  to 
Fritzsche  AAF. 

DATES:  Comments  must  be  received  on 
or  before  January  31, 1994. 
AOOftESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Attn: 
Manager,  System  Management  Branch, 
AWP-530.  Docket  No.  93-AWP-22,  Air 
Traffic  Division,  P.O.  Box  92007, 
Worldway  Postal  Center,  Los  Angeles, 
California  90009. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Western-Pacific  Region, 
Federal  Aviation  Administration,  room 
6007, 15000  Aviation  Boulevard, 
Lawndale,  California.  An  informal 
docket  may  also  be  examined  during 
normal  business  hours  at  the  Office  of 
the  Manager,  System  Management 
Branch,  Air  Traffic  Division  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cene  Enstad,  Airspace  Specialist. 
System  Management  Branch,  AVVP-530, 
Air  Traffic  Division,  Westem-Padfic 
Region,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard.  Lawndale.  California  90261, 
telephone  (310)  297-0010. 

SUPPt^MENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  propc^ed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  die  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic. 


environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  93- 
AWP-22."  The  postcard  will  be  date/ 
time  stamped  and  retiuned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  nile.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  System  Management 
Branch,  Air  Traffic  Division,  15000 
Aviation  Boulevard,  Lawndale, 
Cahfomia,  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
widi  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRMJ 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  System 
Management  Branch,  AWP-530,  P.O. 
Box  92007,  Worldway  Postal  Center.  Los 
Angeles,  California  90009. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NRPM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
revoke  the  Class  D  airspace  at  Fritzsche 
AAF,  Fort  Ord,  CA.  This  revocation  is 
a  result  of  (he  closure  of  Fritzsche  AAF. 
Weather  reporting  at  Fritzsche  AAF  will 
also  be  discontinued.  The  FAA  also 
proposes  to  modify  the  Salinas 
Municipal  Airport  Class  D  airspace 
which  abuts  the  Fritzsche  AAF  Class  D 
airspace.  PresenUy,  the  Qass  D  airspace 
at  both  Fritzsche  AAF  and  Salinas 
Municipal  Airport  is  described  as  two 
4.3-mile  radius  circles  joined  at  a  chord 
drawn  between  the  points  of 
intersection  of  those  two  circles.  Those 
circles  represent  the  Class  D  airspace  of 
the  two  respective  airports.  This 
proposed  amendment  to  the  Salinas 
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Municipal  Airport  Class  D  airspace 
would  eliminate  any  reference  to 
Fritzsche  AAF  Class  D  airspace  and 
"round  out"  the  Salinas  Class  D 
airspace.  The  coordinates  for  this 
airspace  docket  are  based  on  North 
American  Datiun  83.  Class  D  airspace 
designations  are  published  in  Paragraph 
5000  of  FAA  Order  7400.9A.  dated  Jime 
17. 1993,  and  effective  September  16, 
1993,  which  is  incorporated  by 
reference  in  14  CFR  71.1  (58  FR  36298; 
July  6. 1993).  The  Class  D  airspace  listed 
in  the  document  would  be  published 
subsequently  in  the  Order.  The  FAA  has 
determined  that  this  proposed 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
firequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  SubjecU  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Aothority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510;  E.0. 10854,  24  FR  9565.  3  CFR.  1959- 
1983  Comp..  p.  339;  49  U.S.C  106(g);  14  CFR 
11.69. 

S71.1    [Amwidwi] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993,  and 
effective  September  16. 1993,  is 
amended  as  follows: 

Paragraph  SOOO  General 

,  Fritacfas  AAF,  CA 


AWPCADFertOrd,! 


(Revoked] 


AWP  CA  D  Salinas,  CA  [RsviMd] 

SaUnas  Municipal  Airport.  CA 
(lat  36''39'48''  N,  long.  121'36'23''  W) 
That  airspace  extending  upward  £roin  the 
sur&ce  to  and  not  includ^  2.500  feet  MSL 
within  a  4.3-inile  radius  of  the  Salinas 
Municip>al  Airport.  This  Qass  P  airspace  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Director. 
•         •         •         •         • 

Issued  in  Los  Angeles.  California,  on 
November  29. 1993. 

Richard  R.  Lien, 

Manager,  Air  Traffic  Division,  Western-Pacific 
Region. 

(FR  Doc.  93-30839  Filed  12-16-93;  8:45  am) 

BIUMQ  COOC  4910-«S-« 


14  CFR  Part  71 

[Airspace  Dockat  No.  92-ASW-32] 

Propoaad  Raviaion  of  Claaa  E 
Alrapaca:  Nacogdochaa,  TX 

AGENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
revise  the  700  feet  above  ground  level 
(ACL)  Class  E  airspace  at  Nacogdoches, 
TX.  The  development  of  a  new  localizer 
Runway  (RWY)  36  standard  instrument 
approach  procedure  (SLAP)  and  a  new 
Nondirectional  Radio  Beacon  (NDB) 
RWY  18  SIAP  has  made  this  proposed 
revision  necessary.  The  intended  effect 
of  this  proposal  is  to  provide  adeqiiate 
controlled  airspace  for  aircraft  executing 
the  SIAP's  at  Nacogdoches,  TX. 
DATES:  Comments  must  be  received  on 
or  before  February  19, 1994. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to  Manager. 
System  Management  Branch.  Air  Traffic 
Division,  Southwest  Region.  Docket  No. 
92-ASW-32,  Department  of 
Transportation,  Federal  Aviation 
Administration.  Fort  Worth,  TX  76193- 
0530.  The  official  docket  may  be 
examined  in  the  office  of  the  Assistant 
Chief  Coimsel,  Southwest  Region, 
Federal  Aviation  Administration,  2601 
Meacham  Blvd.  Fort  Worth.  TX. 
between  9  a.m.  and  3  p.m..  Monday 
through  Friday,  except  Federal  holidays. 
An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  System  Management  Branch.  Air 
Traffic  CKvision,  Southwest  Region, 
Federal  Aviation  Administration,  2601 
Meacham  Blvd.  Fort  Worth.  TX. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alvin  E.  DeVane.  System  Management 
Branch,  Department  of  Transportation, 


Federal  Aviation  Administration.  FcmI 
Worth,  TX  76193-0530;  telephone:  817- 
222-5590. 

SUPPLEMENTARY  MFOmiATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  under  the  caption  ADDRESSES. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit,  with  those 
comments,  a  self-addressed,  stamped, 
postcard  containing  the  following 
statement:  "Comments  to  Airspace 
Docket  No.  92-ASW-32."  The  postcard 
will  be  date  and  time  stamped  and 
returned  to  the  commenter.  All 
communications  received  on  or  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  In  the  office  of  the 
Assistant  Chief  Counsel,  2601  Mecham 
Blvd.  Fort  Worth,  TX.  botii  before  and 
after  the  closing  date  for  comments.  A 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

Availability  of  NPRM^s 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  System 
Management  Branch,  Department  of 
Transportation.  Fort  Worth.  TX  76193- 
0530.  Communications  must  identify 
the  notice  number  of  this  NPRM. 
Persons  interested  in  being  placed  on  a 
mailing  list  for  future  NPW*l's  should 
also  request  a  copy  of  Advisory  Circular 
No.  11-2A.  which  describes  the 
application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
revise  Class  E  airspace  at  Nacogdoches, 
TX.  The  development  of  a  new  localizer 
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RWY  36  SIAP  and  a  new  NDB  RWY  18 
SIAP  has  made  this  proposal  necessary. 
The  Nacogdoches  NDB  was  relocated 
and  the  existing  SIAP  serving  RWY  15 
was  canceled.  Concurrent  with  the 
cancellation  of  the  NDB  RWY  15  SIAP, 
the  new  NDB  RWY  18  SIAP  became 
operational.  Additionally,  a  localizer 
RWY  36  SIAP  has  been  established.  The 
intended  effect  of  this  proposal  is  to 
provide  adequate  Class  E  airspace  for 
aircraft  executing  the  SLAP's  at 
Nacogdoches,  TX. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datxim  83.  Class  E  airspace  areas 
designated  for  airspace  areas  extending 
upward  from  700  feet  or  mot«  above 
groimd  level  are  published  in  Paragraph 
6005  of  FAA  Order  7400.9A  dated  June 
17, 1993,  and  effective  September  16, 
1993.  which  is  incorporated  by 
reference  in  14  CFR  71.1  (58  FR  36298; 
July  6, 1993).  The  Class  E  airspace 
designation  listed  in  this  document 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
est^lished  body  of  technical 
regulations  that  need  frequent  and 
routine  amendments  to  keep  them 
operationally  oirrent  It,  therefore — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  1348(a),  1354(a), 
1510;  E.0. 10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389: 49  U.S.C  106(g);  14  CFR 
11.69. 


171.1    (AmwidMq 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A, 
Airspace  Designations  and  Reporting 
Points,  dated  Jxme  17, 1993,  and 
effiective  September  16, 1993,  is 
amended  as  follows: 

Paragraph  6005  Qass  E  airspace  anas 
extendmg  upward  from  700  feet  or  mora 
above  the  surface  of  the  earth. 

•  •        •        •        • 

ASW  TX  E  5  NacogdochM.  TX  [Revised] 

Nacogdoches,  A.L  Manham,  )r.  Regional 
Airport,  TX 

(lat.  31''34'4t''N.,  long.  94«42'34'' W.) 
Nacogdoches  RBN 

(lat.  31''38'55''N..  long.  94''42'20*  W.) 
Nacogdoches  ILS  Localizer 

(lat.  31'35'11"  N..  long  94''42'33"  W,) 
Lufkin  VORTAC 

(lat.  31'09'44''  N.,  long.  94''43'01''  W.) 

That  airspace  extending  upward  frotn  700 
feet  above  tne  sur&ce  within  a  6.5-mile 
radius  of  the  A.L  Mangham,  )r.  Regional 
Airport  and  within  1.8  miles  each  side  of  the 
360°  radial  of  the  LFK  VORTAC  extending 
from  the  6.5-mile  radius  to  9.5  miles  south 
of  the  airport  and  within  2.9  miles  each  side 
of  the  Nacogdoches  ILS  localizer  south 
course  extending  from  the  6.5-mile  radius  to 
10.2  miles  south  of  the  airport  and  within  2.2 
miles  each  side  of  the  003°  bearing  from  the 
Nacogdoches  RBN  extending  from  the  6.5- 
mile  radius  to  9.3  miles  north  of  the  airport. 

•  •        •        •        • 

Issued  in  Fort  Worth,  TX  on  December  1, 
1993. 

Larry  L.  Craig, 

Manager,  Air  Traffic  Division,  Southwest 
Region. 

(FR  Doc.  93-30840  Filed  12-16-93;  8:45  am] 
MUJNQ  COOe  4«10-19-4I 


14  CFR  Part  71 

[Alrspac*  Docket  No.  92-^SW-34] 

Proposed  Revision  of  Clase  E 
Airspace:  Hondo,  TX 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
revise  the  700  feet  above  ground  level 
(AGL)  Class  E  airspace  at  Hondo,  TX. 
The  development  of  a  new  Very  High 
Frequency  Directional  Range  (VOR) 
standard  instrtmient  approach 
procedure  (SIAP)  to  Runway  (RWY)  17 
has  made  this  proposal  necessary.  The 
intended  effect  of  this  proposal  is  to 
provide  adequate  controlled  airspace  for 
aircraft  executing  the  recently 
established  VOR  RWY  17  SIAP  at 
Hondo.  TX. 

DATES:  Comments  must  be  received  on 
or  before  Febniary  19, 1994. 


ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to  Manager, 
System  Management  Branch,  Air  Traffic 
Division,  Southwest  Region,  Docket  No. 
92-ASW-34,  Department  of 
Transportation,  Federal  Aviation 
Administration,  Fort  Worth,  TX  76193- 
0530. 

The  official  docket  may  be  examined 
in  the  office  of  the  Assistant  Chief 
Counsel,  Southwest  Region,  Federal 
Aviation  Administration,  2601 
Meacham  Blvd,  Fort  Worth,  TX. 
between  9  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  System  Management  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  2601 
Meacham  Blvd,  Fort  Worth,  TX. 
FOR  FURTHER  MFORMATION  CONTACT: 
Alvin  E.  DeVane,  System  Management 
Branch,  Department  of  Transportation, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-03530;  telephone: 
817-222-5590. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaldng 
by  submitting  such  written  data,  views, 
or  argtmients  as  they  may  desire. 
Comments  that  provide  the  fectual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  under  the  caption  ADDRESSES. 
Commentera  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit,  with  those 
comments,  a  self-addressed,  stamped, 
postcard  containing  the  following 
statement:  "Comments  to  Airspace 
Docket  No.  92-ASW-34."  The  postcard 
will  be  date  and  time  stamped  and 
returned  to  the  commenter.  All 
communications  received  on  or  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  office  of  the 
Assistant  Chief  Coimsel,  2601  Meacham 
Blvd,  Fort  Worth,  TX,  both  before  and 
after  the  closing  date  for  comments.  A 
report  siunmarizing  each  substantive 
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public  contact  with  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  System 
Management  Branch,  Department  of 
Transportation,  Fort  Worth,  TX  76193- 
0530.  Commimications  must  identify 
the  notice  number  of  this  NPRM. 
Persons  interested  in  being  placed  on  a 
mailing  list  for  future  NPRM's  should 
also  request  a  copy  of  Advisory  Circular 
No.  11-2A,  which  describes  the 
application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
revise  Class  E  airspace,  controlled 
airspace  extending  upward  from  700 
feet  AGL  located  at  Hondo,  TX.  The 
development  of  a  new  VOR  RWY  17 
SIAP  has  made  this  proposal  necessary. 
The  intended  effect  of  this  proposal  is 
to  provide  adequate  Class  E  airspace  for 
aircraft  executing  the  new  VOR  RWY  17 
SIAP  at  Hondo.  TX. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  areas 
designated  for  airspace  areas  extending 
upward  from  700  feet  or  more  above 
ground  level  are  published  in  Paragraph 
6005  of  FAA  Order  7400. 9 A  dated  June 
17, 1993,  and  effective  September  16, 
1993,  which  is  incorporated  by 
reference  in  14  CFR  71.1  (58  FR  36298; 
July  6, 1993).  The  Class  E  airspace 
designation  listed  in  this  document 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  that  need  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  It,  therefore — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 


List  of  Sub|ects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a). 
1510;  E.O.  10854.  24  FR  9  56  5,  3  CFR.  1959- 
1963  Comp..  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

171.1    [AmendMl] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  AviaUon 
Administration  Order  7400. 9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993,  and 
effective  September  16, 1993,  is 
amended  as  follows: 

Parapnph  6005  Qass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

ASW  TX  E5  Hondo,  TX  (Revised] 

Hondo  Municipal  Airport,  TX 

(lat.  29"*21'35''  N..  long  99''10'36"  W.) 
Hondo  RBN 

(lat.  29'22'24''  N..  long.  99M0'19''  W.) 
Hondo  VOR 
(lat.  29'>21'16''  N.,  long.  99»10'33''  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surfece  within  a  6.7-mile 
radius  of  the  Hondo  Municipal  Airport  and 
within  8  miles  west  and  4  miles  east  of  the 
180°  bearing  from  the  Hondo  RBN  extending 
&t)m  the  352°  radial  of  the  Hondo  VOR 
extending  from  the  6.7-mile  radius  to  6.9 
miles  north  of  the  airport. 


Issued  in  Fort  Worth.  TX  on  December  1. 
1993. 
Larry  L.  Craig, 

Manager,  Air  Traffic  Division,  Southwest 
Region. 

(FR  Doc.  93-30841  Filed  12-16-93;  8:45  am) 

BILUNQ  CODE  491»-1$-M 


14  CFR  Part  71 

[Airspace  Docket  No.  93-ASO-22] 

Proposed  Establishment  of  Class  E 
Airspace;  Puerto  Rico 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  Class  E  airspace  at  Puerto  Rico. 
This  action  reestablishes  a  portion  of 


airspace  that  was  lost  as  a  result  of  the 
terminal  airspace  reconfigtiration.  The 
terminal  airapace  reconfiguration  final 
rule  dated  August  27, 1992  amended  the 
size  of  the  1200  ft.  transition  area  from 
a  100-mile  radius  of  San  Juan  to  an  area 
approximately  15  miles  north  of  San 
Juan.  The  reduced  area  is  not  adequate 
to  provide  necessary  air  traffic  services. 
The  intended  effect  of  this  proposal  is 
to  provide  adequate  Class  E  airspace  to 
contain  IFR  operations  within 
controlled  airapace. 
DATES:  Comments  must  be  received  on 
or  before:  January  15, 1994. 
ADDRESSES:  Send  conunents  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration.  Docket  No. 
93-ASO-22,  Manager.  System 
Management  Branch,  ASO-530,  P.O. 
Box  20636,  Atlanta.  Georgia  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Coimsel  for  Southern  Region,  room  530, 
1701  Columbia  Avenue,  College  Park, 
Georgia  30337;  telephone  (404)  305- 
5585. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  R.  Patteraon,  Airapace  Section, 
System  Management  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration,  P.O.  Box  20636, 
Atlanta,  Georgia  30320;  telephone  (404) 
305-5590. 

SUPPl^MENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  proposal.  Commimications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
hsted  above.  Commentera  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postou'd  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  93- 
ASO-22."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communicatioiTs 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
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submitted  will  be  available  for 
examinatian  in  the  Office  of  the 
Assistant  Chief  G^unsel  for  Southern 
Region,  room  530, 1701  Columbia 
Avenue,  College  Park.  Georgia  30337. 
both  before  and  after  the  closing  date  for 
comments.  A  report  summariang  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

AvaUabUityofNPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Manager, 
System  Management  Branch  (ASO-530). 
Air  Traffic  Division,  P.O.  Box  20636. 
Atlanta,  Georgia  30320. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
Ust  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
"establish  Class  E  airspace  at  Puerto  Rico. 
Controlled  airspace  extending  from 
1200  feet  and  2700  feet  is  needed  to 
contain  IFR  operations  in  the  area.  The 
intended  effect  of  this  action  is  to 
replace  a  portion  of  tbe  airspace  that 
was  lost  as  a  result  of  the  terminal 
airspace  reconfiguration.  The 
coordinates  for  this  airspace  docket  are 
based  on  North  American  Datum  83. 
Designations  for  Class  E  airspace 
extending  upward  from  700  feet  or  more 
above  the  surface  are  published  in 
Paragraph  6005  of  FAA  Order  7400.9A 
dated  Jime  17, 1993,  and  effective 
September  IS,  1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subseouently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
estaoiished  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  airrent.  It, 
therefore:  (1)  Is  not  a  "significant 
regulatory  action"  xmder  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  imder  DOT  Regulatory  Policies 
and  Procedures  (44  FR 11034;  February 
26. 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procediires  and  air 
navigation,  it  is  certified  that  this  r\ile, 
when  promulgated,  will  not  have  a 


significant  economic  impact  on  a 
substantial  number  of  sznall  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Fait  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CSR  part  71  as 
follows: 

PART  71-4AMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authoritr-  49  U.S.C  app.  1348(a],  1354(a), 
1510  E.O.  10854,  24  FR  9565,  3  CFR  1959- 
1963  Comp.,  p.  389: 49  U.S.C  106(^i  14  CFR 
11.69. 

fTI.I    (AmendMlI 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A,  in  effect 
as  of  September  16, 1993,  Airspace 
Designations  and  Reporting  Points, 
dated  June  17, 1993,  and  effective 
September  16, 1993,  is  amended  as 
follows: 

Para.  5005    Qas$  E  ainpoce  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth. 
•        •        •        •        • 

ASO  PR  E5  Puerto  Rico 

San  Juan-Femaado  Luis  Ribas  Dominicd 
Airport.  PR 
(Ut  18*27'25"  N.  long.  66«05'53''  W) 
That  airspace  extending  upward  from 
1,200  feet  above  the  surface  beginning  at  lat 
18»50'  N,  long.  ee'OO'  W:  to  lat.  18»33'  N, 
long.  64*22'  W;  to  laL  ir20'  N,  long.  64*22' 
W  to  lat  17*29'  N,  long.  64*54'  W;  to  lat. 
irsC  N,  long.  65*34'  W;  to  lat.  17*42'  N, 
long.  68*00'  W;  to  the  point  of  beginning: 
excluding  that  airspace  within  Warning 
Areas  W-370.  W-371,  W-373,  W-374;  and 
that  airspace  extending  upward  from  2,700 
feet  above  the  surface  beginning  at  lat.  16*33' 
N,  long.  64''22'  W;  to  lat.  18*25'  N,  long. 
62*52'  W;  to  lat  17*47'  N.  long.  62*33'  W;  to 
lat  \7^r  N,  long.  62*59*  W;  to  lat  16*58'  N. 
long.  63*00'  W;  to  lat  ir20'  N,  long.  64*22' 
W;  to  the  point  of  beginning;  and  that 
airspace  extending  upward  from  2,700  feet 
above  the  sur&ca  beginning  at  lat 
18*45'22.62"  N,  long.  66*54'5«.15''  W;  to  lat 
19*00*  N,  long.  WKf  W;  to  lat  19*00*  N, 
long.  65*45'  W;  to  lat  18*45'  N,  long.  64*2^ 
W;  to  lat  18*33'  N,  long.  64*22'  W;  to  the 
point  of  beginning. 


Issued  in  College  Park,  Georgia,  on 
November  19. 1993. 
Michael ).  Powderly, 

Acting  Manager.  Air  Traffic  Division, 
Southern  Region. 

(FR  Doc  93-30835  Filed  12-16-93;  8:45  am] 
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14  CFR  Parte  71  and  91 
[Atrapace  Docket  No.  9»-AWA-^ 

PropoMd  Ecteblishment  of  Ciasa  C 
Alrapaca;  Billings  Logan  Intamational 
Airport;  MT 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
establish  a  Gass  C  airspace  area  at  the 
Billings  Logan  International  Airport, 
Billings.  MT.  Billings  Logan 
International  Airport  is  a  pubUc  airport 
at  which  a  Terminal  Radar  Service  Area 
(TRSA)  is  currently  in  effect. 
Establishment  of  this  Class  C  airspace 
area  would  require  pilots  to  establish 
two-way  radio  communications  with  the 
air  traffic  control  (ATC)  facility 
providing  air  traffic  services  prior  to 
entering  the  airspace  and  thereafter 
maintain  those  communications  while 
within  a  Class  C  airspace  area. 
Implementation  of  the  Class  C  airspace 
area  would  promote  the  efficient  control 
of  air  traffic  and  reduce  the  risk  of 
midair  collision  in  the  terminal  area. 
DATES:  Comments  must  be  received  on 
or  before  February  15, 1994. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Coxmsel,  Attention:  Rules  Docket 
[AGC-2001.  Airspace  Docket  No.  92- 
AWA-2, 800  Independence  Avenue 
SW.,  Washington,  DC  20591. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  Office  of  the  Chief 
Counsel,  room  916,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5  p.m. 

An  informal  docket  may  also  be 
examined  Auring  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division,  1601  Und  Avenue  SW., 
Renton.  WA  98055-4056. 
FOR  FURTHER  MFORMATKM  CONTACT. 
Norman  W,  Thomas,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airsp>ace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue  SW., 
.Washington,  DC  20501;  telephone:  (202) 
276-9230. 
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SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasons  regulatory  decisions 
on  the  proposal.  Comments  are 
specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
hsted  above.  Commenters  wishing  the 
F.\A  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  92- 
AWA-2."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  commimications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules.Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  PubUc  Inquiry 
Center,  APA-220,  800  Independence 
Avenue  SW.,  Washington,  DC  20591,  or 
by  calling  (202)  267-3485. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
Ust  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 

Background 

On  April  22, 1982,  the  National 
Airspace  Review  (NAR)  plan  was 
published  in  the  Federal  Register  (47 
FR  17448).  The  plan  encompassed  a 
review  of  airspace  use  and  procedural 
aspects  of  the  ATC  system.  Among  the 
main  objectives  of  the  NAR  was  the 
improvement  of  the  ATC  system  by 


increasing  efficiency  and  reducing 
complexity.  In  its  review  of  terminal 
airspace,  NAR  Task  Group  1-2 
concluded  that  TRSA's  should  be 
replaced.  Four  types  of  airspace 
configurations  were  considered  as 
replacement  candidates  and  Model  B, 
the  Airport  Radar  Service  Area  (ARSA) 
configuration,  was  recommended  by  a 
consensus  of  the  task  group. 

The  FAA  published  NAR 
Recommendation  1-2.2.1,  "Replace 
Terminal  Radar  Service  Areas  with 
Model  B  Airspace  and  Service"  in 
Notice  83-9  (July  28.  1983;  48  FR 
34286)  proposing  the  estabUshment  of 
ARSA's  at  the  Robert  Mueller  Municipal 
Airport,  Austin,  TX,  and  the  Port  of 
Columbus  International  Airport, 
Columbus,  OH.  ARSA's  were  designated 
at  these  airports  on  a  temporary  basis  by 
SFAR  No.  45  (October  28, 1983;  48  FR 
50038)  in  order  to  provide  an 
operational  confirmation  of  the  ARSA 
concept  for  potential  application  on  a 
national  basis. 

Following  a  confirmation  period  of 
more  than  a  year,  the  FAA  adopted  the 
NAR  recommendation  and,  on  February 
27, 1985,  issued  a  final  rule  (50  FR 
9252;  March  6, 1985)  defining  ARSA 
airspace  and  establishing  air  traffic  rules 
for  operation  within  such  an  area. 

Concurrently,  by  separate  rulemaking 
action,  ARSA's  were  permanentiy 
established  at  the  Austin,  TX, 
Columbus,  OH,  and  the  Baltimore/ 
Washington  International  Airports  (50 
FR  9250;  March  6. 1985).  The  FAA 
stated  that  futuire  notices  would  propose 
ARSA's  for  other  airports  at  which 
TRSA  procediu^s  were  in  effiect. 

Additionally,  the  NAR  Task  Group 
recommended  that  the  FAA  develop 
quantitative  criteria  for  proposing  to 
estabhsh  ARSA's  at  locations  other  than 
those  that  were  included  in  the  TRSA 
replacement  program.  The  task  group 
recommended  that  these  criteria 
include,  among  other  things,  traffic  mix, 
flow  and  density,  airport  configuration, 
geographical  features,  colUsion  risk 
assessment,  and  ATC  capabilities  to 
provide  service  to  users.  These  criteria 
have  been  developed  and  are  being 
published  via  the  FAA  directives  system 
(Order  7400. 2C). 

Airspace  Reclassification,  effective 
September  16. 1993,  reclassified  ARSA's 
as  Class  C  airspace  areas.  This  change  in 
terminology  is  reflected  in  the 
remainder  of  this  NPRM. 

The  FAA  has  established  Class  C 
airepace  areas  at  121  locations  under  a 
paced  implementation  plan  to  replace 
TRSA's  with  Class  C  airspace  areas. 
This  is  one  of  a  series  of  notices  to 
implement  Class  C  airspace  areas  at 
locations  with  TRSA's  or  locations 


without  TRSA's  that  warrant 
implementation  of  a  Class  C  airspace 
area.  This  notice  proposes  to  establish  a 
Class  C  airspace  area  at  a  location  that 
was  identified  as  a  candidate  for  an 
ARSA  (Class  C  airspace  area)  in  the 
preamble  to  Amendment  No.  71-10  (50 
FR  9252).  Other  candidate  locations  will 
be  proposed  in  future  notices  pubUshed 
in  the  Federal  Register. 

The  Billings  Logan  International 
Airport  is  a  public-use  airport  with  an 
operating  control  tower  served  by  a 
Level  n  Terminal  Radar  Approach 
Control  (TRACON),  at  which  a  TRSA  is 
in  effect.  A  TRSA  consists  of  the 
airspace  surroimding  a  designated 
airport  where  ATC  provides  separation 
for  all  aircraft  operating  under 
instrument  flight  rules  (IFR)  and  for 
participating  aircraft  operating  under 
visual  flight  rules  (VFR).  TRSA  airspace 
and  operating  rules  are  not  established 
by  regulations  and  participation  by 
pilots  operating  under  VFR  is  voluntary, 
although  pilots  are  urged  to  participate. 
This  level  of  service  is  known  as  Stage 
in  and  is  provided  at  all  locations 
identified  as  TRSA's. 

The  Billings  Logan  International 
Airport  is  a  major  terminal  hub  that 
primarily  serves  the  States  of  Montana, 
Wyoming,  and  the  Dakotas.  Airport 
operations  at  Billings  Logan 
International  Airport  consist  primarily 
of  large  air  carriers  (turbo jets),  air 
freighters,  corporate  jets,  air  taxis 
(multi-engine  turboprop  and  piston 
engine  aircraft),  and  general  aviation 
(GA)  itinerant  and  training  (multi- 
engine  and  single-engine)  aircraft.  An 
extensive  Ufeguard  (heUcopter  and 
fixed-wing)  operation  is  based  at 
Billings  Logan  International  Airport. 
The  availability  of  instrument  approach 
aids  at  Billings  Logan  International 
Airport  attracts  military  (United  States 
Air  Force  units)  and  civil  (Rocky 
Mountain  College  aviation  curriculum) 
entities  alike. 

The  terminal  air  traffic  environment  is 
basically  unencumbered  by  terrain  and 
special  use  airspace  restrictions.  Aircraft 
operating  under  VFR  that  transit  the 
Billings  terminal  area  normally  do  so  on 
random,  flight-specific  routes.  There  are 
no  major  "established"  VFR  routes  to  be 
considered. 

On  June  21, 1988,  tiie  FAA  published 
a  final  rule,  "Transponder  with 
Automatic  Altitude  Reporting 
Capability  Requirement  (Mod^C)" 
(Amendment  No.  91-203;  53  FR  23356). 
which,  among  other  amendments, 
revised  §  91.24  of  the  Federal  Aviation 
Regulations  (14  CFR  part  91).  In 
pertinent  part,  that  rule  added 
§91.24(b)(5)(ii).  effective  December  30. 
1990,  which  required  aircraft  operating 
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in  the  airspace  from  the  surface  to 
10,000  feet  MSL  within  a  10-mile  radius 
of  any  airport  listed  in  newly  designated 
Appendix  D  of  part  91  to  be  equipped 
witn  an  operable  transponder  with 
Mode  C  except  when  operating  in  the 
airspace  below  1,200  feet  AGL  outside 
of  the  ATA.  Logan  International  Airport, 
Billings.  MT,  and  Hector  International 
Airport.  Fargo,  ND,  were  the  only 
airports  listed.  Aircraft  which  were  not 
originally  certificated  with  an  engine- 
driven  electrical  system  or  which  had 
not  subsequently  been  certified  with 
such  a  system  installed,  balloons,  and 
gliders  were  excluded  from  this 
requirement.  The  preamble  to  this  rule 
indicated  that  an  airport  would  be 
considered  as  a  candidate  for  this  Mode 
C  requirement  if  its  annual  enplaned 
passenger  count  exceeded  200.000.  The 
preamble  further  stated  that  several 
airports  exceeded  the  200,000  annual 
enplaned  passenger  requirement,  which 
had  not  been  designated  as,  or  planned 
for,  an  ARSA  (including  BilUngs,  MT). 
The  FAA  examined  the  operations  at 
this  location  and  determined  that  the 
Mode  C  requirement  should  be 
established  at  Billings,  MT,  because  this 
eirport  had  experienced  a  significantly 
hi^  number  of  passenger 
enplanements,  and  typically  generated 
over  50,000  instrument  operations  per 
year. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  parts  71  and  91  of  the 
Federal  Aviation  Regulations  (14  CFR 
parts  71,  91)  to  establish  a  Class  C 
airspace  area  at  the  Billings  Logan 
International  Airport,  Billings,  MT.  This 
location  is  a  public  airport  with  an 
operating  control  tower  served  by  a 
Level  n  TRACX)N,  at  which  a  TRSA  is 
in  effect.  The  Billings  Logan 
International  Airport  enplanement 
activity  was  more  than  274,585 
passengers  for  the  calendar  year  1991, 
which  exceeds  the  minimum  number  of 
enplaned  passengers  necessary  to 
qualify  this  location  as  a  Class  C 
airspace  area  candidate. 

Tne  FAA  has  previously  published  a 
final  rule  (50  FR  9252;  March  6, 1985) 
that  defined  an  ARSA  (a  Class  C 
airspace  area],  and  prescribed  operating 
niles  for  aircraft,  ultralight  vehicles,  and 
parachute  jump  operations  in  this 
airspace.  The  rule  provides,  in  part,  that 
all  aircraft  op>erating  in  a  Class  C 
airspace  area  must,  prior  to  entering  the 
Class  C  airspace  area,  establish  two-way 
radio  communications  with  the  ATC 
facility  providing  air  traffic  services; 
and,  while  in  the  Class  C  airspace  area, 
maintain  two-way  radio 
communications  with  that  ATC  faciUty. 


For  aircraft  departing  from  the  primary 
airport  within  the  Class  C  airspace  area, 
or  a  satelUte  airport  with  an  operating 
control  tower,  two-way  radio 
communications  must  be  established 
and  maintained  with  the  control  tower 
and  thereafter  as  instructed  by  ATC 
while  operating  in  the  Class  C  airspace 
area.  For  aircraft  departing  a  satellite 
airport  without  an  operating  control 
tower,  and  within  the  Class  C  airspace 
area,  two-way  radio  communications 
must  be  established  with  the  ATC 
facility  having  )\irisdictioa  over  the 
Class  C  airspace  area  as  soon  as 
practicable  after  departing  (14  CFR 
91.130). 

Although  the  establishment  of  a  Class 
C  airspace  area  would  additionally 
require  aircraft  operating  within  its 
boundary  to  be  equipped  with  a  Mode 
C  transponder,  Bulings,  already  requires 
the  use  of  that  equipment  pursuajit  to 
§91.215(b)(5){ii).  However,  luider  this 
proposal,  balloons,  gUders.  and  aircraft 
without  electrical  systems  would  no 
longer  be  excluded  from  the  Mode  C 
transponder  requirement. 

All  aircraft  operating  within  a  Class  C 
airspace  area  are  required  to  comply 
with  all  ATC  clearances  and 
instructions  (§  91.129).  However,  the 
rule  permits  ATC  to  authorize 
appropriate  deviations  from  any  of  the 
operating  requirements  of  the  rule  when 
safety  considerations  justify  the 
deviation  and  more  efficient  utilization 
of  the  airspace  can  be  attained. 
Ultralight  vehicle  operations  and 
parachute  jumps  in  a  Gass  C  airspace 
area  may  only  be  conducted  under  the 
terms  of  an  ATC  authorization. 

The  FAA  adopted  the  NAR  Task 
Group  recommendation  that  eachiZIass 
C  airspace  area  be  of  the  same  airspace 
configuration  insofar  as  is  practicable. 
The  standard  Class  C  airspace  area 
consists  of  that  airspace  within  5 
nautical  miles  of  the  primary  airport, 
extending  from  the  surface  to  an  altitude 
of  4,000  feet  above  that  airport's 
elevation,  and  that  airspace  between  5 
and  10  nautical  miles  from  the  primary 
airport  from  1,200  feet  above  the  surface 
to  an  altitude  of  4,000  feet  above  that 
airport's  elevation.  Proposed  deviations 
from  this  standard  have  been  necessary 
at  some  airports  because  of  adjacent 
regulatory  airspace,  international 
boundaries,  topography,  or  unusual 
operational  requirements.  The  proposed 
Class  C  airspace  area  for  the  Billings 
Logan  International  Airport  would 
consist  of  that  airspace  extending 
upward  from  the  surface  to  and 
including  7,700  feet  MSL  within  a  5- 
mile  radius  of  the  airport,  and  that 
airspace  extending  upward  from  4,900 
feet  MSL  to  and  including  7.700  feet 


MSL  within  a  10-mile  radius  of  the 
airport. 

Definitions  and  operating 
requirements  applicable  to  Class  C 
airspace  areas  may  be  found  in  §  71.51 
of  part  71  and  §§91.1  and  91.130  of  part 
91  of  the  Federal  Aviation  Regulations 
(14  CFR  parts  71, 91).  The  coordinates 
for  this  Class  C  airspace  area  are  based 
on  North  American  Datum  83.  Class  C 
airspace  area  designations  are  published 
in  paragraph  4000  of  FAA  Order 
7400.9A  dated  June  17, 1993,  and 
effective  September  16, 1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6.  1993).  The 
Class  C  airspace  area  listed  in  this 
document  would  be  pubUshed 
subsequently  in  the  Order. 

Regulatory  Evaluation  Summary 

The  FAA  has  determined  that  this 
notice  is  not  a  "significant  rulemaking 
action,"  as  defined  by  Executive  Order 
12866  (Regulatory  Planning  and 
Review).  The  anticipated  costs  and 
benefits  associated  with  this  notice  are 
summarized  below.  (A  detailed 
discussion  of  costs  and  benefits  is 
contained  in  the  full  evaluation  in  the 
docket  for  this  notice.) 

Costs 

The  FAA  has  determined  that  the 
establishment  of  the  proposed  Billings 
Class  C  airspace  area  would  impose  a 
one-time  FAA  administrative  cost  of 
$535  (discounted,  1992  dollars).  For  the 
aviation  commxmity  (namely,  aircraft 
operators  and  fixed-based  operators), 
the  NPRM  would  impose  only  negligible 
costs.  The  potential  costs  of  the 
proposed  Class  C  airspace  area  are 
discussed  below. 

1.  Potential  FAA  Administrative  Costs 
(air  traffic  controller  staffing,  controller 
training,  and  facility  equipment  costs). 

For  tne  proposed  Class  C  airspace  area 
(and  the  Class  C  airspace  area  program 
in  general),  the  FAA  does  not  expect  to 
incur  any  additional  costs  for  ATC 
staffing,  training,  or  facility  equipment. 
The  FAA  is  confident  that  it  can  handle 
any  additional  traffic  that  would 
participate  in  radar  services  at  the 
proposed  Class  C  airspace  area  through 
more  efficient  use  of  personnel  at  the 
current  authorized  staffing  level.  The 
FAA  expects  to  train  its  controller  force 
at  Billings  in  Class  C  airspace  area 
procedures  during  regularly  scheduled 
briefing  sessions  routinely  held  at 
Billings.  Thus,  no  additional  training 
costs  are  expected.  Modification  of  the 
computer  software  used  to  operate  radar 
equipment  may  be  necessary,  but  this 
has  not  been  necessary  to  date. 
Previously  adopted  plans  to  replace  or 
modify  older  existing  equipment  may  be 
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rescheduled  to  accommodate  the  Class 
C  airspace  area  program.  However,  no 
significant  new  equipment  requirements 
are  anticipated. 

2.  Other  Potential  FAA 
Administrative  Costs  (revision  of  charts, 
notification  of  the  public,  and  pilot 
education). 

Establishment  of  Class  C  airspace 
areas  throughout  the  country  has  made 
it  necessary,  and  will  continue  to  make 
it  necessary,  to  revise  sectional  charts  to 
remove  existing  airspace  depictions  and 
incorporate  the  new  Class  C  airspace 
area  boundaries.  The  FAA  currently 
revises  these  sectional  charts  every  six 
months.  Changes  of  the  type  required  to 
depict  Class  C  airspace  areas  are  made 
routinely  during  these  charting  cycles, 
and  can  be  considered  an  ordinary 
operating  cost  Thus,  the  FAA  does  not 
expect  to  incur  any  additional  charting 
costs  as  result  of  the  proposed  BilUngs 
Class  C  airspace  area.  Further,  pilots 
would  not  incur  any  additional  costs 
obtaining  current  charts  depicting  Class 
C  airspace  areas  because  they  should  be 
using  only  the  most  current  charts. 

The  FAA  holds  an  informal  public 
meeting  at  each  proposed  Class  C 
airspace  area  location.  These  meetings 
provide  pilots  with  the  best  opportimity 
to  learn  both  how  a  Class  C  airspace 
area  works  and  how  it  would  affect  their 
local  operations.  The  expenses 
associated  with  these  public  meetings 
are  incurred  regardless  of  whether  a 
Class  C  airspace  area  is  ultimately 
established  and  are  therefore  considered 
routine  FAA  costs.  If  the  proposed 
Billings  Class  C  airspace  area  does 
become  a  final  rule,  the  FAA  would 
distribute  a  Letter  To  Airmen  to  all 
pilots  residing  within  50  miles  of  the 
Billings  Class  C  airspace  area  that  would 
explain  the  operation  and  airspace 
configuration  of  Class  C  airspace  areas. 
The  Letter  to  Airmen  cost  would  be 
approximately  $535.  This  one-time  cost 
would  be  incurred  upon  the 
establishment  of  the  proposed  Class  C 
airspace  area. 

3.  Potential  Costs  to  the  Aviation 
Community  (circumnavigation  delays, 
and  radio  coramiinications). 

The  FAA  anticipates  that  some  pilots 
who  currently  transit  the  terminal  area 
without  estab..shing  radio 
communications  or  participating  in 
Stage  III  services  may  choose  to 
circumnavigate  thfe  proposed  Class  C 
airspace  area.  However,  the  FAA 
contends  that  these  operators  could 
circumnavigate  the  Class  C  airspace  area 
without  significantly  deviating  from 
their  regular  flight  path.  They  could  also 
remain  clear  of  the  prof)osed  Class  C 
airspace  area  by  flying  above  the  ceiling 
(7,700  feet  MSL)  or  under  the  outer  floor 


(4,900  fiaet  MSL).  Because  the  Billings 
Very  ffigh  Frequency  Omnidirectional 
Range/Tactical  Air  Navigation 
(VORTAC)  facility  lies  within  the 

Eroposed  Class  C  airspace  area,  the  FAA 
slieves  pilots  overflying  the  VORTAC 
would  either  contact  Billings  Approach 
Control  for  permission  to  transit  the 
airspace  area  or  fly  over  the  airspace 
area  above  7,700  feet  MSL.  The  small 
deviations  that  would  result  fit)m  the 
establishment  of  the  Billing  Class  C 
airspace  area  would  have  a  negligible 
cost  impact  on  nonparticipating  aircraft 
and  GA  aircraft  operations  because  of 
the  small  deviations  from  current  flight 
paths  that  these  operators  would  make. 

The  FAA  assumes  that  nearly  all 
aircraft  operating  in  the  vicinity  of  the 
proposed  Class  C  airspace  area  already 
nave  two-way  radio  communications 
capability  and  Mode  C  transponders.  All 
aircraft  (except  those  without  an 
electrical  system,  balloons,  and  gliders) 
flying  in  the  vicinity  of  the  Billings 
Logan  International  Airport  have  been 
reouired  (under  14  CFR  91.215(b)(5)(ii)) 
to  nave  a  Mode  C  transponder  since 
December  30. 1990.  Aircraft  with  Mode 
C  transponders  are  likely  to  be  equipped 
vdth  communications  radios  as  well 
because  these  radios  are  generally 
considered  a  more  basic  or  essential 
piece  of  avionics  equipment.  Since  the 
cost  of  the  Mode  C  reouirement  was 
already  addressed  in  tne  Mode  C  Rule, 
it  is  not  considered  separately  here  in 
order  to  avoid  double-counting.  The 
rule  is  expected  to  have  some  economic 
impact  on  aircraft  without  electrical 
systems,  including  gliders  and  balloons, 
since  these  aircraft  are  currently  exempt 
from  the  Mode  C  requirement  at 
Billings.  It  is  estimated  that  the  overall 
impact  would  be  very  slight,  however, 
since  there  are  not  many  of  these 
aircraft.  The  FAA  seeks  comments  on 
this  impact. 

The  establishment  of  this  Class  C 
airspace  area  is  not  expected  to  have 
any  adverse  impacts  on  the  operations 
of  the  three  small  satellite  airports 
located  in  the  vicinity  of  Billing  Logan 
International  Airport.  None  of  these 
airports  are  located  within  the  surface 
area  of  the  Class  C  airspace  area.  Most 
pilots  using  these  airports  would 
probably  circumnavigate  the  Class  C 
airspace  area  and  therefore  not  be 
required  to  participate. 

Benefits 

The  benefits  of  the  proposed  Billings 
Class  C  airspace  area  would  be 
enhanced  aviation  safety  (in  terms  of  a 
lowered  risk  of  midair  collisions)  and 
improved  operational  efficiency  (in 
terms  of  higher  air  traffic  controller 
productivity  with  existing  resources). 


These  potential  benefits  are  difficult  to 
quantify  in  monetary  terms.  Thi:s,  such 
benefits  have  been  analyzed  in 
qualitative  terms,  as  ayplainA^^  jn  the 
following  se(!lions. 

The  National  Airspace  Review  Task 
Group  (NAR)  found  that  airspace  users, 
especially  GA  users,  encountered 
significant  problems  with  terminal  radar 
services.  Different  levels  of  radar  service 
offered  within  terminal  areas  caused 
confusion,  and  users  were  not  always 
certain  what  restrictions  and  privileges 
existed.  The  standardization  and 
simplification  of  operating  procedures 
provided  by  the  Class  C  airspace  areas 
are  expected  to  alleviate  many  of  these 
problems.  As  both  pilots  and  controllers 
become  more  familiar  with  the  Class  C 
airspace  area  operating  procedures,  all 
IFR  and  VFR  traffic  are  expected  to 
move  as  efficiently  and  expeditiously  as 
it  did  under  Stage  m  service.  These 
benefits  of  the  Class  C  airspace  area 
program  cannot  be  specifically 
attributed  to  individual  airports,  but 
rather  will  result  from  the  overall 
improvements  in  terminal  area  ATC 
procedures  realized  as  Class  C  airspace 
areas  are  implemented  throughout  the 
country.  Establishment  of  the  proposed 
Billings  Class  C  airspace  area  would 
contribute  to  these  overall 
improvements. 

The  proposed  Class  C  airspace  area 
would  generate  potential  sarety  benefits 
in  the  form  of  lowered  risks  of  midair 
collisions  due  to  the  increase  of 
controlled  airspace  around  Billings. 
Because  of  the  proactive  nature  of  the 
proposed  Class  C  airspace  area,  the 
potential  safety  benefits  are  difficult  to 
quantify  in  monetary  terms.  Based  on 
conditions  that  indicate  an  increased 
probability  of  a  midair  collision  at 
Billings,  the  FAA  is  proposing  to 
establish  a  Class  C  airspace  area  there  to 
prevent  the  development  of  a  potential 
safety  problem.  These  conditions  are  an 
increased  volume  of  passenger 
enplanements  and  an  increased 
complexity  of  aircraft  operations  at 
Billings. 

The  volume  of  passenger 
enplanements  at  Billings  is  projected  to 
increase.  Enplanements  at  Billings  for 
1992  were  285,378  and  are  projected  to 
be  397.000  by  the  year  2000.  The 
number  of  aircraft  operations  at  Billings 
is  projected  to  increase  from  112.000  in 
1992  to  156,000  by  the  year  2000.  The 
current  volume  of  passenger 
enplanements  have  made  Billings 
eligible  to  become  a  Qass  C  airspace 
area. 

The  complexity  of  aircraft  operations 
at  Billings  has  also  increased. 
Complexity  refers  to  air  traffic 
conditions  resulting  from  a  mix  of 
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controlled  or  uncontrolled  aircraft 
(pilots  that  are  not  in  contact  with  ATC) 
that  vary  widely  in  speed  and 
maneuverability.  As  this  mix  increases 
so  does  the  potential  for  midair 
collisions. 

The  FAA  has  conservatively 
estimated  that  the  Class  C  airspace  area 
program  would  reduce  the  risk  of  midair 
collision  by  50  percent  at  TRSA 
locations,  based  on  before-and-after 
studies  of  near  midair  collision  trends 
and  radar  track  data  from  the  original 
Class  C  airspace  area  locations,  as  well 
as  a  review  of  National  Transportation 
Safety  Board  midair  coUision  accident 
records  from  January  1978  to  October 
1984.  This  50  percent  reduction 
translates  into  one  midair  collision 
prevented  nationally  every  one  to  two 
years.  The  quantifiable  benefits  of 
preventing  a  midair  collision  can  range 
from  less  than  $160,000,  resulting  from 
the  prevention  of  a  minor  non-fatal 
accident  between  GA  aircraft,  to  $313 
miUion  or  more,  resulting  from  the 
prevention  of  a  midair  collision 
involving  a  passenger  jet  airplane. 
Establishment  of  the  proposed  Billings 
Class  C  airspace  area  would  contribute 
to  tbis  improvement  in  aviation  safety. 
Olfdinarily,  the  benefit  of  a  reduction  in 
the  risk  of  midair  collisions  from 
establishing  Class  C  airspace  areas 
would  be  attributed  entirely  to  the  Class 
C  airspace  area  program.  However,  an 
indeterminant  amount  of  the  benefits 
have  to  be  credited  to  the  interaction  of 
the  proposed  Class  C  airspace  area  rule 
(ana  the  Class  C  airspace  area  program 
in  general]  with  the  Mode  C  Rule,  which 
in  turn  interacts  with  the  Traffic  Alert 
and  Collision  Avoidance  System  (TCAS) 
Rule.  This  is  because  the  benefits  of  the 
proposed  Billings  Class  C  airspace  area 
rule,  as  well  as  other  designated 
airspace  actions  that  require  Mode  C 
transponders,  cannot  be  separated  from 
the  benefits  of  the  Mode  C  and  TCAS 
Rules. 

The  Class  B  airspace  area  and  Class  C 
airspace  area  programs  (including  the 
proposed  Billings  Class  C  airspace  area), 
plus  the  Mode  C  and  TCAS  Rules,  share 
potential  benefits  totaling  $4.2  billion. 

Comparison  of  Costs  and  Benefits 

The  FAA  has  determined  that  the 
proposed  rule  to  establish  a  Class  C 
airspace  area  at  Billings  would  impose 
a  negligible  cost  of  $535  on  the  agency. 
When  this  cost  estimate  of  $535  is 
added  to  the  total  cost  of  the  Class  B  and 
Class  C  airspace  area  programs  and  the 
Mode  C  Rule  and  the  TCAS  Rule,  the 
combined  cost  would  still  be  less  than 
their  total  potential  safety  benefits.  The 
proposal  would  also  generate  some 
benefits  in  the  form  of  enhanced 


operational  efficiency.  In  addition,  the 
proposal  would  only  impose  negligible 
costs  on  the  aviation  community.  Thus, 
the  proposed  rule  would  be  cost- 
beneficial. 

International  Trade  Impact  Assessment 

The  proposal  would  only  affect  U.S. 
terminal  airspace  operating  procedures 
at  and  in  the  vicinity  of  Billings,  MT. 
The  proposal  would  not  impose  a 
competitive  trade  disadvantage  on 
foreign  firms  in  the  sale  of  either  foreign 
aviation  products  or  services  in  the 
United  States.  In  additionT  domestic 
firms  would  not  inau  a  competitive 
trade  disadvantage  in  either  the  sale  of 
United  States  aviation  products  or 
services  in  foreign  countries. 

Initial  Regulatory  Flexibility 
Determination 

The  Regulatory  Flexibility  Act  pf  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  and  disproportionately 
burdened  by  government  regulations. 
Small  entities  are  independently  owned 
and  operated  small  businesses  and 
small  not-for-profit  organizations.  The 
RFA  requires  agencies  to  review  rules 
that  may  have  "a  significant  economic 
impact  on  a  substantial  number  of  small 
entities." 

Under  FAA  Order  2100.14A  entitled 
Regulatory  Flexibility  Criteria  and 
Guidance,  a  significant  economic 
impact  means  annualized  net 
compliance  cost  to  an  entity,  which 
When  adjusted  for  inflation,  is  greater 
than  or  equal  to  the  threshold  cost  level 
for  that  entity.  A  substantial  number  of 
small  entities  means  a  number  that  is 
not  fewer  than  eleven  and  is  more'than 
one-third  of  the  small  entities  subject  to 
a  proposed  or  existing  rule. 

For  the  purpose  of  this  evaluation,  the 
small  entities  that  would  be  potentially 
affected  by  the  proposed  rule  are 
defined  as  fixed-base  operators,  flight 
schools,  agricultural  operators,  and 
other  small  aviation  businesses  located 
within  5  nautical  miles  of  the  center  of 
the  proposed  Class  C  airspace  area.  The 
proposed  Billings  Class  C  airspace  area, 
along  with  special  conditions  around 
Billings,  could  potentially  impose 
certain  costs  on  users.  Some  of  the  users 
and  activities  that  may  be  affected  are 
local  fixed-base  operators  and  airport 
operators,  and  various  sport  aviation 
interests  (ballooning,  parachuting,  and 
gliding).  The  FAA  may  develop  special 
procedures  to  accommodate  these 
activities  through  local  agreements 
between  ATC  and  the  affected 
organizations.  For  these  reasons,  the 
FAA  does  not  expect  any  adverse 


impacts  to  ocoir  as  a  result  of  the 
proposed  Class  C  airspace  area. 

The  FAA  has  determined  that  the 
proposed  rule  would  not  result  in  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  a  regulatory  flexibility 
analysis  is  not  required  under  the  terms 
of  the  RFA. 

Federalism  Implications 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  1261  ^, 
it  is  determined  that  this  proposed  rule 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Conclusion 

For  the  reasons  discussed  under 
"Regulatory  Evaluation,"  the  FAA  has 
determined  that  this  proposed  rule  (1)  is 
not  a  "significant  rulemaking  action" 
under  Executive  Order  12866;  and  (2)  is 
not  a  "significant  rule"  undei  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979).  It  is  also 
certified  that  this  proposed  rule  does 
not  require  preparation  of  a  Regulatory 
Flexibility  Analysis  under  the  RFA. 

List  of  Subjects 

14CFRPart71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

14CFRPart91 

Aircraft,  Air  traffic  control.  Aviation 
safety. 

The  Proposed  Amendments 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  parts  71  and 
91  as  follows: 

PART  71 —{AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a), 
1510;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389:  49  U.S.C.  106(g);  14  CFR 
11.69. 

S71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A, 
Airspace  Designations  and  Reporting 
Points  dated  June  17, 1993,  and  effective 
September  16, 1993,  is  amended  as 
ibllows: 
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Pangraph  4000— Subpart  C-Oass  C  Ainpace    PART  t1     [AMFNDCDI 


ANM  MT  C  Billings.  MT  [New] 

Billings  Logan  International  Airport 
(lat.  45"'48'30*N.,  long.  108"'32'38''W.) 
That  airspace  extending  upward  from  the 
surface  to  and  including  7,700  feet  MSL 
within  a  5-mile  radius  of  the  Billings  Logan 
International  Airport;  and  that  airspace 
extending  upward  from  4,900  feet  MSL  to 
and  including  7,700  feet  MSL  within  a  10- 
mile  radius  of  the  airport. 


3.  The  authority  citation  for  14  C3TI 
part  91  continues  to  read  as  follows: 

AnilMrlly:  4«  U.S.C  app.  1301(7),  1303, 
1344. 1348, 1352  through  1355^  1401, 1421 
through  1431, 1471, 1742, 1502, 1510, 1522. 
and  2121  through  212S;  articles  12,  29,  31, 
and  32(a)  of  the  Convention  on  International 
Qvil  Aviation  (61  Stat.  1180);  42  U.S.C  4321 
et  seq.;  B.0. 11514,  35  FR  4247,  3  CFR,  1966- 
1970  Comp.,  p.  902;  4«  U.S.C.  106(g). 


Appendix  D— {Amended] 

4.  Appendix  D,  Section  2  to  part  91 
is  amended  by  removing  the  paragraph 
beginning  "The  requirements,"  and  the 
entry  for  BiUings,  MT  (Logan 
International  Airport). 

Issued  in  Washington,  DC,  on  December  7, 
1993. 

Willis  C.  Nelson, 

Acting  Manager,  Airspace — Rules  and 
Aeronautical  Information  Division. 
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BILLINGS  MONTANA 
CLASS  C  AIRSPACE  AREA 

BILLINGS  LOGAN  INTERNATIONAL  AIRPORT 
AIRPORT  ELEVATION  3649  FEET  MSL  - 

(NOT  TO  BE  USED  FOft  NAVIGATION) 


>' 
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BILUNQ  CODE  4f10-1S-C 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
32  CFR  Part  118 

Science,  Mathematics,  and 
Engineering  (SME)  Education 

AGENCY:  Department  of  Defense. 
ACTION:  Proposed  rule. 

SUMMARY:  As  required  by  "Defense 
Research  by  Historically  Black  Colleges 
and  Universities,"  section  812  of  Public 
Law  102-190,  this  document  provides 
support  to  institutions  of  higher 
education  through  infrastructure 
assistance  to  historically  Black  colleges 


fTDEIUL  AVIATION  ADMrMSTTJATlON 

Cvlographic  Staadardi  Braack 

ATP.210 


and  universities  and  minority 
institutions.  It  also  deHnes  minority 
institutions  and  establishes  procedures 
for  DoD  programs  and  activities  in 
Science,  Mathematics,  and  Engineering 
(SKfE)  education. 
DATES:  Written  comments  on  this 
proposed  rule  must  be  received  by 
February  15,  1994. 

ADDRESSES:  Forward  comments  to  the 
Office  of  the  Director,  Research  and 
Laboratory  Management,  room  3E-118, 
The  Pentagon.  Washington,  DC  20301- 
3080. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Russell  Hemdon,  (703)  614-0205. 
SUPPLEMENTARY  INFORMATION:  It  has  been 
certified  that  this  proposed  rule  is  not 
a  major  rule  or  cause  significant 
regulatory  action.  Analysis  of  the  rule 
indicates  that  it  does  not  (1)  Have  an 
annual  effect  on  the  economy  of  $100 


million  or  more  or  adversely  affect  m  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities;  (2)  Create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3) 
Materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  (4)  Raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  Executive 
Order  12866.  It  has  been  further 
certified  that  (1)  This  rule  is  not  subject 
to  the  "Regulatory  Flexibility  Act," 
Section  601  of  title  5,  United  States 
Code,  because  it  will  not  have  any 
'  ecbnomic  impact  on  small  entities,  the 
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primary  purpose  being  to  establish 
policy  and  procedures  relating  to 
university  research  and  education,  and 
(2)  32  CFR  part  118  does  not  impose  any 
recordkeeping  reqiiirements  under  the 
"Paperwork  Reduction  Act  of  1980." 
Sections  3501-3520  of  title  44,  United 
States  Code. 

List  of  Sub|ects  in  32  CFR  Part  118 

Educational  study  programs. 
Educational  facilities.  Engineers,  Grant 
programs-science  and  technology. 
Scholarships  and  fellowships.  Science 
and  teclinology. 

Accordingly,  title  32,  subchapter  B,  is 
proposed  to  be  amended  to  add  part  118 
to  read  as  follows: 

PART  118-SCIENCE,  MATHEMATICS, 
AND  ENGINEERING  (SME) 
EDUCATION 

118.1  Purpose. 

118.2  Applicability. 

118.3  Definitions. 

118.4  Policy. 

118.5  Procedures. 

118.6  Responsibilities. 

118.7  Management  framework. 

118.8  Education  involving  defense 
laboratories.  [Reservedl 

118.9  Donation  of  excess  research 
equipment.  [Reserved] 

118.10  NDSEG  fellowships.  [Reserved) 

118.11  Infrastructure  assistance  to  HBCU 
and  MI. 

118.12  Reporting  of  program  and  budget 
information.  [Reserved] 

Authority:  10  U.S.C.  135  and  2191. 

S11B.1    Purpose. 
This  part: 

(a)  Replaces  DoD  Instructions  3218.1 1 
and  3218.2.2 

(b)  Establishes  a  management 
framework  for  DoD  programs  and 
activities  in  Science,  Mathematics  and 
Engineering  (SME)  education. 

(c)  Estabfishes  procedures  for  SME 
education  activities  involving  DoD 
laboratories. 

(d)  Establishes  procedures  relating  to 
the  donation  of  defense  laboratory 
excess  research  equipment. 

(ej  Establishes  procedures  for 
reporting  of  program  and  budget 
information  for  SME  education,  thereby 
implementing  "Science  Education 
Report,"  Section  501  of  Public  Law  101- 
589, 104  Stat.  2898.  as  it  applies  to  the 
Department  of  Defense. 

I11SJI    Appllcabiltty. 

This  part  applies  to  the  Office  of  the 
Secretary  of  Defense  (OSD),  the  Military 

>  Canceled  documents.  Copies  may  be  obtained 
from  Directives  Division,  nn  2A2S6, 1155  Defense 
Pentagon,  Washington,  DC  20301-1 ISS. 

» See  footnote  1  to  $  lia.i(a). 


Departments  (including  their  National 
Guard  and  Reserve  components),  the 
United  and  Specified  Commands,  the 
Defense  Agencies,  and  the  DoD  Field 
Activities.  All  of  these  entities  are 
hereafter  referred  to  collectively  as  "the 
DoD  Components." 

1118.3    DeflnMont. 

(a)  Accredited.  Accredited  means 
currently  certified  by  a  nationally 
recognized  accrediting  agency  or 
making  satisfactory  progress  toward 
achievina  accreditation. 

(b)  Defense  laboratory.  In  accordance 
with  "Definitions."  Section  2199  of  title 
10,  United  States  Code,  a  faciUty  at 
which  research  and  development 
activities  are  conducted  and  identified 
by  the  Secretaries  of  the  Military 
Departments  and  Directors  of  the 
Defense  Agencies  as  a  defense 
laboratory. 

(c)  DoD  laboratory.  A  defense 
laboratory  as  defined  in  paragraph  (b)  of 
this  section,  that  is  Govemment-Ov^ed 
and  Government-Operated. 

(d)  Educational  institutions.  School 
systems  or  agencies,  colleges, 
universities,  or  any  other  nonprofit 
institutions  involved  in  SME  education. 
"Local  education  agency"  has  the 
meaning  given  in  "Definitions,"  section 
2891(12)  of  title  20,  United  States  Code. 

(e)  Government-owned,  contractor- 
operated  (GOCO)  laboratory.  A  defense 
laboratory,  as  defined  in  paragraph  (b) 
of  this  section,  that  is  Government- 
Owned  and  Contractor-Operator. 

(f)  Historically  Black  colleges  and 
universities.  Institutions  determined  by 
the  Secretary  of  Education  to  meet  the 
reouirements  of  34  CFR  608.2. 

(g)  Institutions  of  higher  education. 
Institutions  that  meet  the  definition  of 
the  term  given  in  "Definitions,"  section 
1201(a)  of  title  20.  United  States  Code. 

(h)  Minority  institutions.  Minority 
institutions  means  an  accredited  college 
or  university  whose  enrollment  of  a 
single  minority  or  a  combination  of 
minorities  (as  defined  in  this  section) 
exceeds  50%  of  total  enrollment. 
Minority  institutions  shall  also  include 
Hispanic-serving  institutions  as  defined 
in  "Hispanic-serving  institutions," 
Section  1059c(b)(a)  of  title  20.  United 
States  Code.  The  Department  of  Defense 
verifies  this  information  bom  the  data 
on  enrollments  (Integrated 
Postsecondary  Education  Data  System — 
IPEDS)  furnished  by  the  institution  to 
the  Office  for  Civil  Ri^ts.  Department 
of  Education.  Minority  means  an  ethnic 
group  underrepre.sented  in  science  and 
engineering.  The  specific  ethnic  groups 
included  are  those  for  which  the 
Department  of  Defense  is  able  to  verify 
enrollments  from  available  data  within 


the  IPEDS.  Those  groups  include 
American  Indian/ Alaskan  Native,  Black 
(not  of  Hispanic  origin),  Hispanic 
(including  persons  of  Mexican,  Puerto 
Rican,  Cuban,  and  Central  or  South 
American  origin),  and  Asian/Padfic 
Islander. 

(i)  Science,  mathematics  and 
engineering  (SME)  education.  Activities 
that,  consistent  with  DoD  missions, 
implement,  support,  or  stimulate  the 
instruction  or  study  of  science 
(physical,  mathematical,  environmental, 
Ufe,  and  other  sciences  of  interest  to  the 
Department  of  Defense)  or  engineering 
at  any  educational  level,  or  that 
stimulate  new  or  continued  student 
interest  in  such  study. 

1118.4  Policy. 

(a)  Consistent  with  national  poHcies 
on  technology  and  education,  and  with 
DoD  missions  and  authorities,  it  is  the 
poUcy  of  the  Department  of  Defense  to 
conduct,  promote,  and  sponsor  SME 
education. 

(b)  This  policy  shall  be  implemented 
not  only  tlirough  direct  instructional 
programs  and  educational  support 
programs,  but  also  encouraged  through: 

(1)  Technology  Base  (6.1  Research  and 
6.2  Exploratory  Development)  programs 
at  universities,  colleges,  and  nonprofit 
institutions;  and 

(2)  Judicious  use  of  the  resources  of 
the  DoD  laboratories,  consistent  with 
the  laboratories'  performance  of  their 
primary  missions. 

1118.5  Procedure*. 

(a)  Section  118.7  estabUshes  a 
management  framework  for  DoD 
activities  in  SME  education,  within 
which  the  DoD  Components  shall 
implement  this  part. 

(b)  Section  118.11  required  by 
"Defense  Research  by  Historically  Black 
Colleges  and  Universities,"  section  812 
of  Public  Law  102-190, 105  Stat.  1424, 
concerning  infi-astructure  assistance  to 
historically  Black  colleges  and 
universities  (HBCU)  and  to  minority 
institutions  (MI). 

1118.6  RespontibllKlet. 

Heads  of  DoD  Components  sHall 
ensure  compliance  with  this  part  within 
their  respective  Components.  Other 
responsibilities  are  contained  in  the 
appendices  to  this  part. 

1 1 1 8.7  Managemont  framework, 
(a)  Overview.  (1)  Centralized  '' 

leadership,  oversight,  and  coordination 
of  DoD's  SME  education  activities  is  the 
responsibility  of  the  OSD.  To 
accomplish  this,  the  management 
structure  within  the  OSD  has  two 
elements,  the  Director  of  Defense 
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Research  and  Engineering  (DDR&£)  and 
the  Science  and  Engineering  Education 
Panel  (SEEP). 

(2)  Decentralized  program  execution 
of  DoD's  SME  education  activities  takec 
place  within  the  DoD  Components. 

(b)  Director  of  defense  research  and 
engineering  (DDF&E).  The  DDR&E 
serves  as  the  principal  advisor  to  and 
representative  to  the  Secretary  of 
Defense  on  matters  relating  to  SME 
education  and  training,  and  acts  on 
behalf  of  the  Secretary  of  Defense  to 
improve  SME  education. 

(c)  Science  and  engineering  education 
panel  (SEEP).  (1)  General.  The  SEEP  is 

a  coordination,  review,  and  advisory 
body  for  the  DDR&E.  It  is  chaired  by  a 
designee  of  the  DDR&E  and  is 
comprised  of  representatives  of 
appropriate  OSD  offices  and  of  DoD 
Components  that  conduct  SME 
education  activities. 

(2)  Coordination  functions.  The  SEEP 
shall: 

(i)  Coordinate  activities  of  DoD 
Components  engaged  in  SME  education. 
The  panel  will  provide  a  forum  for  the 
OoD  Components  to  exchange 
information  about  activities  and  to 
discuss  problems  and  ideas  for  new 
programs. 

(ii)  Help  coordinate  DoD  Components' 
activities  with  SME  education  activities 
of  other  Federal  Agencies. 

(4)  Review  function.  The  SEEP  shall 
provide  an  annual  review  of  DoD 
Components'  SME  education  programs, 
to  include  an  assessment  of  the 
programs'  adherence  to  policies  and  an 
evaluation  of  effectiveness  in  meeting 
overall  DoD  objectives  in  SME 
education. 

(4)  Advisory  responsibilities.  The 
SEEP  shall  advise  the  DDR&E  on  actions 
the  Department  of  Defense  may  take  to 
improve  SME  education  for  long-term, 
national  defense  needs,  including 
actions  to: 

(i)  Change  DoD  poUcies  and  guidance. 

(ii)  Change  DoD  programs  (including 
initiation  or  expansion  of  programs,  as 
well  as  consolidation  or  termination  of 
programs,  if  deemed  appropriate  to 
increase  overall  program  efficiency  or 
effectiveness). 

(iii)  Allocate  or  reallocate  resources 
for  SME  education  activities.  The  SEEP 
shall  provide  options  and 
recommendations  for  decisions  to  be 
made  through  the  Planning, 
Progranuning  and  Budgeting  System. 


f  11 1.8    Education  Involving  defenM 
Maoratortos.  p^eMTved] 

§11S.9    Donation  of  exceee  raeeareh 
•qulpment  [R— ervod] 

f  118.10    NDSEQ  fenowship*.  [RoMTvod] 

f  118.11    InfrMtructure  Maletance  to 
HBCU  and  Ml. 

(a)  Purpose.  This  section  is  required 
by  "Defense  Research  by  Historically 
Black  Colleges  and  Universities," 
Section  812  of  Public  Law  102-190. 105 
Stat.  1424. 

(b)  Policy.  (1)  An  objective  of 
"Contract  goal  for  small  disadvantaged 
businesses  and  certain  institutions  of 
higher  education."  Section  2323  of  title 
10,  United  States  Code,  is  to  increase 
the  participation  of  HBCU  and  MI  in 
DoD  programs  where  institutions  of 
higher  education  participate. 
Accordingly,  as  a  matter  of  pyolicy,  each 
DoD  Component  that  provides  support 
to  Institutions  of  higher  education  shall 
strive  to  increase  the: 

(i)  Ability  of  HBCU  and  MI  to 
participate  in  those  SME  education, 
research,  and  other  programs  where 
institutions  of  higher  education 
participate. 

(ii)  Participation  of  HBCU  and  MI  in 
such  programs  with  a  goal  of  5  percent 
of  the  total  level  of  activity  performed 
by  institutions  of  higher  education. 

(2)  These  goals  apply  to  DoD 
Components'  programs  in  which 
institutions  of  higher  education, 
whether  that  participation  is  by 
contract  grant,  or  other  agreement. 

(c)  Procedures.  (1)  To  help  attain  the 
goals  stated  in  paragraph  (b)(1)  of  this 
section,  DoD  Components  that  provide 
support  to  institutions  of  higher 
education  shall  provide  infrastnidture 
assistance  to  HBCU  and  MI. 

(2)  Such  infrastructure  assistance  may 
include  support  for: 

(i)  Establishing  and  enhancing 
undergraduate,  graduate,  and  doctoral 
programs  in  scientific  disciplines 
critical  to  the  national  security 
functions  of  the  Department  of  Defense. 

(ii)  Making  Department  of  Defense 
personnel  available  to  ad]|^se  and  assist 
faculty  at  such  colleges  and  universities 
in  the  performance  of  defense  research 
and  in  scientific  disciplines  critical  to 
the  national  security  functions  of  the 
Department  of  Defense. 

(iii)  Establishing  partnerships 
between  defense  laboratories  and  HBCU 
and  MI  for  the  purpose  of  training 
students  in  scientific  disciplines  critical 
to  the  national  security  functions  of  the 
Department  of  Defense. 

(iv)  Awarding  scholarships, 
fellowships,  and  the  establishment  of 
cooperative  work-education  programs  in 


scientific  disciplines  critical  to  the 
national  security  functions  of  the 
Department  of  Defense. 

(v)  Attracting  and  retaining  faculty 
involved  in  scientific  disciplines  critical 
to  the  national  security  functions  of  the 
Department  of  Defense. 

(vi)  Equipping  and  renovating 
laboratories  for  the  performance  of 
defense  research. 

(vii)  Expending  and  equipping 
Reserve  Officers  Training  Corps 
activities  devoted  to  scientific 
disciplines  critical  to  the  national 
security  functions  of  the  Department  of 
Defense. 

(viii)  Providing  assistance  as  the  Head 
of  the  DoD  Component  determines 
appropriate  to  strengthen  scientific 
di&cipUnes  critical  to  the  national 
security  functions  of  the  Department  of 
Defense  or  the  college  infrastructure  to 
support  the  performance  of  defense 
research. 

(3)  In  providing  infrastructure 
assistance,  the  DoD  Components  shall. 
to  the  maximum  extent  practical,  give 
preference  to  HBCU  and  MI  that  agree 
to  bear  a  substantial  portion  of  the  cost 
associated  with  such  assistance. 

§  118.12    Reporting  of  program  and  budget 
Information.  [Raaarved] 

Dated:  December  13. 1993. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

IFR  Doc.  93-30673  Filed  12-16-93;  8:45  ami 
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DEPARTMErfT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  3 
RtN  290&-AG47 

Exclusions  From  income 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  is  proposing  to  amend  its 
regulations  concerning  exclusions  from 
income.  This  amendment  will 
implement  an  opinion  of  VA's  General 
Counsel  that  the  portion  of  the  cash 
surrender  value  of  a  life  insurance 
poUcy  which  represents  a  return  of 
premiums  should  not  be  considered 
income  imder  VA's  improved  pension 
program.  The  intended  result  is  to 
ensure  that  countable  income  is 
correctly  computed  when  VA 
determines  entitlement  to  improved 
pension. 

DATES:  Comments  must  be  received  on 
■or  before  January  18, 1994.  Comments 
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Mrill  be  available  for  public  inspection 
until  January  26, 1994.  This  amendment 
is  proposed  to  be  effective  30  days  after 
date  of  pubhcation  of  the  final  rule. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments, 
suggestions,  or  objections  regarding  this 
amendment  to  the  Secretary  of  Veterans 
Affairs  (271  A),  Department  of  Veterans 
Affairs.  810  Vermont  Avenue.  NW., 
Washington,  DC  20420.  All  written 
comments  will  be  available  for  public 
inspection  only  in  the  Veterans  Services 
Unit,  room  170,  at  the  above  address, 
between  the  hours  of  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday  (except 
holidays),  until  January  26, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Thomberry.  Consultant. 
Regulations  Staff.  Compensation  and 
Pension  Service.  Veterans  Benefits 
Administration.  810  Vermont  Avenue 
NW..  Washington.  DC  20420,  telephone 
(202)  233-3005. 

SUPPLEMENTARY  INFORMATION:  hi  a  recent 
opinion  (O.G.C.  Prec.  1-93).  VA's 
General  Counsel  (GC)  addressed  the 
question  of  whether  or  not  the  proceeds 
of  the  cash  surrender  of  life  insur.ance 
policies  should  be  considered  countable 
income  for  the  purposes  of  VA's 
improved  pension  program.  The  GC 
found  that  the  maintenance  of  a  life 
insurance  policy  involved  two 
transactions:  (1)  Purchase  of  coverage 
during  the  period  for  which  premiums 
are  paid,  and  (2)  accumulation  of 
savings  or  investment.  Upon  surrender 
of  the  poUcy,  the  policy  owner  receives 
a  refund  of  the  accumulated  investment 
(the  premiums  paid)  plus  interest  that 
has  accrued  on  the  investment. 

The  GC  determined  that  it  would  be 
consistent  with  VA's  poUcy  regarding 
exclusions  bom  income  to  exclude  that 
portion  of  the  proceeds  which 
represents  a  return  of  the  owner's 
investment.  We  are  therefore  proposing 
to  amend  §  3.272  to  exclude  from 
income  for  improved  pension  purposes 
that  portion  of  the  proceeds  &t)m  the 
cash  surrender  of  a  Ufe  insurance  poUcy 
which  represents  a  return  of  premiums. 
Interest  that  has  accumulated  on  the 
investment  will  be  considered  income 
when  paid,  since  that  is  an  amoimt 
which  is  paid  over  and  above  the 
owner's  investment. 

The  Secretary  hereby  certifies  that 
these  regulatory  amendments  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
'-     they  are  defined  in  the  Regulatory 

Flexibility  Act  (RFA).  5  U.S.C.  601-612. 
The  reason  for  this  certification  is  that 
these  amendments  would  not  directly 
affect  any  small  entities.  Only  VA 
beneficiaries  could  be  directly  affected. 


Therefore,  pursuant  to  5  U.S.C  605(b), 
these  amendments  are  exempt  from  the 
initial  and  final  regulatory  flexibiUty 
analysis  requirements  of  sections  603 
and  604. 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbere  are  64.104. 
64.105.  and  64.110. 

List  of  Subjects  in  38  CFR  Part  3 

Administrative  practice  and 
procedure,  Claims,  Handicapped. 
Health  care,  Pensions,  Veterans. 

Approved:  June  18. 1993. 
JesM  Brown, 
Secretary  of  Veterans  Affairs. 

For  the  reasons  set  forth  in  the 
preamble,  38  CFR  part  3  is  proposed  to 
be  amended  to  read  as  follows: 

PART  3--ADJUDICATK)N 

Subpart  A— Pension,  Compensation, 
Dependency  and  Indemnity 
Compensation 

1.  The  authority  citation  for  part  3. 
subpart  A  continues  to  read  as  follows: 

Authority:  38  U.S.C  501(a),  unless 
otherwise  noted. 

2.  In  S  3.272,  paragraph  (q)  and  an 
authority  citation  are  added  to  read  as 
follows: 

1 3.272    Exclualona  from  Income. 

•        •        •        •        • 

(q)  Cash  surrender  value  of  life 
insurance.  That  portion  of  proceeds 
from  the  cash  surrender  of  a  life 
insurance  policy  which  represents  a 
retiuu  of  insurance  premiiuns. 
(Authority:  38  U.S.C  501(a)) 

[FR  Doc.  93-30811  Filed  12-16-93;  8:45  amj 
anjJNQ  COOC  tsao-oi-u 


POSTAL  SERVICE 
39  CFR  Part  111 

Special  Bulk  Third-Class  Eligibility 
Restrictions 

agency:  Postal  Service. 

ACTION:  Proposal  rule;  extension  of 

comment  period. 

SUMMARY:  The  Postal  Service  published 
in  the  Federal  Register  (58  FR  64918- 
64919)  on  December  10, 1993.  a 
proposal  to  amend  the  Domestic  Mail 
Manual  by  incorporating  regulations 
implementing  provisions  H.R  2403.  the 
Treasury,  Postal  Service  and  General 
Appropriations  Act  for  1994.  making 
certain  specific  types  of  matter 
ineUgible  to  be  mailed  at  the  special 
bulk  third-class  postage  rates  for  certain 


quahfied  nonprofit  organizations.  The 
Postal  Service  requested  comments  by 
January  10. 1994.  Due  to  the  needs  of 
the  mailing  pubUc.  from  whom  several 
requests  for  additional  time  were 
received,  the  Postal  Service  is  extending 
the  comment  period  to  February  9, 
1994. 

DATES:  Comments  on  the  proposed  rule 
change  must  be  received  on  or  before 
February  9, 1994. 

ADDRESSES:  Mail  or  deUver  written 
comments  to  the  Manager,  Mailing 
Standards.  U.S.  Postal  Service,  room 
8430.  475  L'Enfant  Plaza.  SW.. 
Washington.  DC  20260-2419.  Copies  of 
all  written  comments  may  be  inspected 
and  photocopied  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday,  in  room 
8430  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ernest  Collins  (202)  268-5316. 

Stanley  F.  Miraa, 

Chief  Counsel,  Legislative. 

[FR  Doc.  93-30951  Filed  12-15-93;  8:45  amJ 

BKIMO  COOC  7010-11-H 


ENVIRONMErfTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

ICA  40-1-5975;  FRL-4815-71 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  Bay 
Area  Air  Quality  Management  District, 
Sacramento  Metropolitan  Air  Quality 
Management  District,  Ventura  County 
Air  Pollution  Control  District 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  EPA  is  proposing  to  approve 
.  revisions  to  the  California  State 
Implementation  Plan  (SIP)  adopted  by 
the  Bay  Area  Air  Quality  Management 
District  (BAAQMD)  on  March  4. 1992, 
by  the  Sacramento  MetropoUtan  Air 
Quality  Management  District 
(SMAQMD)  on  February  23, 1993.  and 
by  the  Ventura  County  Air  Pollution 
Control  District  (VCAPCD)  on  January 
10, 1989  and  August  11, 1992.  The 
CaUfomia  Air  Resources  Board 
submitted  these  revisions  to  EPA  on 
three  dates:  March  26, 1990,  November 
12,  1992,  and  April  6,  1993.  The    . 
revisions  concern:  Bay  Area  Air  Quality 
Management  District  Rule  8-18,  "Valves 
and  Connectors  at  Petroleum  Refinery 
Complexes,  Chemical  Plants,  Bulk 
Plants,  and  Bulk  Terminals"; 
Sacramento  Air  Quahty  Management 
District  Rule  450,  "Graphic  Arts 
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Operations";  Ventura  County  Air 
Pollution  Control  District  Rule  74.19, 
"Graphic  Arts";  and  Ventura  County  Air 
Pollution  Control  District  Rule  74.7. 
"Fugitive  Emissions  of  Reactive  Organic 
Compounds  at  Petroleum  Refineries  and 
Chemical  Plants".  These  rules  control 
volatile  organic  compound  (VOC) 
emissions  from  leaking  valves  and 
connectors  at  petroleum  and 
petrochemical  facilities  and  graphic  arts 
and  related  coating  facilities.  The 
intended  effect  of  proposing  approval  of 
these  rules  is  to  regulate  emissions  of 
VOCs  in  accordance  with  the 
requirements  of  the  Clean  Air  Act,  as 
amended  in  1990  (CAA  or  the  Act). 
EPA's  final  action  on  this  notice  of 
proposed  rulemaking  (NPR)  will 
incorporate  these  rules  into  the  federally 
approved  SIP.  EPA  has  evaluated  each 
of  these  rules  and  is  proposing  to 
approve  them  under  provisions  of  the 
CAA  regarding  EPA  action  on  SIP 
submittals.  SIPs  for  national  primary 
and  secondary  ambient  air  quality 
standards,  and  plan  requirements  for 
nonattainment  areas. 
DATES:  Comments  must  be  received  on 
or  before  January  18, 1994. 
ADDRESSES:  Comments  may  be  mailed 
to:  Daniel  A.  Meer,  Rulemaking  Section 
n  (A-5-3).  Air  and  Toxics  Division.  U.S. 
Environmental  Protection  Agency. 
Region  IX.  75  Hawthorne  Street,  San 
Francisco.  CA  94105-3901. 

Copies  of  the  rule  revisions  and  EPA's 
evaluation  report  of  each  rule  are 
available  for  pviblic  inspection  at  EPA's 
Region  9  office  during  normal  business 
hours.  Copies  of  the  submitted  rule 
revisions  are  also  available  for 
inspection  at  the  following  locations: 
Cahfomia  Air  Resources  Board. 

Stationary  Source  Division.  Rule 

Evaluation  Section.  2020  "L"  Street. 

Sacramento,  CA  95812. 
Bay  Area  Air  Quality  Management 

District.  939  Ellis  Street.  San 

Francisco.  CA  94109. 
Sacramento  Metropolitan  Air  Quality 

Management  District.  8411  Jackson 

Road.  Sacramento.  CA  95826. 
Ventura  County  Air  Pollution  Control 

District.  702  County  Square  Drive, 

Ventura,  CA  93003. 
FOR  FURTHER  INFORIIATION  CONTACT:  Erik 
H.  Beck.  Rulemaking  n  IA-5-31.  Air  and 
Toxics  Division,  U.S.  Environmental 
Protection  Agency,  Region  DC.  75 
Hawthorns  Street.  San  Francisco.  CA 
94105-3901.  (415)  744-1190. 

SUPPLEMENTARY  INPOmiATKM: 

Background 

On  March  3. 1978.  EPA  promulgated 
a  bst  of  ozone  nonattainment  areas 
under  the  provisions  of  the  Clean  Air 


Act.  as  amended  in  1977  (1977  CAA  or 
pre-amanded  Act),  that  iiicluded  the 
San  Francisco  Bay  Area,  the  Sacramento 
Metropolitan  Area,  and  the  Ventura 
County  Area.  43  PR  8964;  40  CFR 
81.305.  Because  these  areas  were  \mable 
to  meet  the  statutory  attainment  date  of 
December  31, 1982,  California  requested 
under  section  172(a)(2),  and  EPA 
approved,  an  extension  of  the 
attainment  date  to  December  31, 1987. 
40  CFR  52.222.  On  May  26. 1988,  EPA 
notified  the  Governor  of  California, 
pursuant  to  section  110(aJi2)(H)  of  the 
pre-amended  Act.  that  the  above 
districts'  portions  of  the  California  SIP 
were  inadequate  to  attain  and  maintain 
the  ozone  standard  and  requested  that 
deficiencies  in  the  existing  SIP  be 
corrected  (EPA's  SIP-Call).  On 
November  15. 1990.  the  Clean  Air  Act 
Amendments  of  1990  were  enacted. 
Public  Law  101-549. 104  Stat.  2399, 
codified  at  42  U.S.C  7401-7671q.  In 
amended  section  182(a)(2)(A)  of  the 
CAA,  Congress  statutorily  adopted  the 
requirement  that  nonattainment  areas 
fix  their  deficient  reasonably  available 
control  technology  (RACT)  rules  for 
ozone  and  established  a  deadline  of  May 
15.  1991  for  states  to  submit  corrections 
of  those  deficiencies. 

Section  182(a)(2)(A)  applies  to  areas 
designated  as  nonattainment  prior  to 
enactment  of  the  amendments  and 
classified  as  marginal  or  above  as  of  the 
date  of  enactment.  It  requires  such  areas 
to  adopt  and  correct  RACT  rules 
pursuant  to  pre-amended  section  172(b) 
as  interpreted  in  pre-amendment 
guidance.'  EPA's  SIP-Call  used  that 
guidance  to  indicate  the  necessary 
corrections  for  specific  nonattainment 
areas.  The  San  Francisco  Bay  Area  4s 
classified  as  moderate,  the  Sacramento 
Metropolitan  Area  is  classified  as 
serious,  and  the  Ventura  County  Area  is 
classified  as  severe  Z;  therefore,  these 
areas  were  subject  to  the  RACT  fix-up 
requirement  and  the  May  15. 1991 
deadline. 

The  State  of  California  submitted 
many  revised  RACT  rules  for 


I  Among  other  things,  th*  pr».«mendment 
guidance  consists  of  those  portions  of  the  proposed 
Post-1987  ozone  end  carbon  monoxide  policy  that 
concern  RACT.  52  FR  45044  (Norember  24. 1987); 
"Issues  Relating  to  VOC  Regulation  Cutpoints. 
D«&i«nci«s.  and  Deviations.  Clarificatioo  to 
Appendix  D  of  November  24,  1967  Federal  Kegiatar 
Notice"  (Blue  Book)  (notice  of  availability  was 
pubUsbad  in  the  Federal  Sagiitar  on  May  25.  19«a); 
and  (he  austing  control  tacfanique  guidelines 
(CTGaJ. 

*Th«  S«  FraDciaoo  Bay  Aim.  the  Sactaaoaolo 
MetrepoUlaa  Area,  and  tlM  Ventwa  County  Area 
ralalnad  tkair  daaigwitloni  of  K>aattainmeDt  and 
ware  daMlflad  by  oparatlon  of  law  purauant  to 
•acUona  107(d)  mi  iBl(a)  opaa  the  dM*  «>f 
anactatant  ef  Iha  CAA.  Saa  SS  FR  saaM  (Novaobar 
S.1MU 


incorporation  into  its  SIP  on  March  26, 
1990.  November  12. 1992  and  April  6. 
1993.  including  the  rules  being  acted  on 
in  this  document.  This  document 
addresses  EPA's  proposed  action  for  Bay 
Area  Air  Quality  Management  District 
Rule  8-18.  "Valves  and  Connectors  at 
Petroleum  Refinery  Complexes, 
Chemical  Plants,  Bulk  Plants,  and  Bulk 
Terminals";  Sacramento  Air  Quality 
Management  District  Rule  450,  "Graphic 
Arts  Operations";  Ventura  County  Air 
Pollution  Control  District  Rule  74.19, 
"Graphic  Arts";  and  Ventura  County  Air 
Pollution  Control  District  Rule  74.7. 
"Fugitive  Emissions  of  Reactive  Organic 
Compounds  at  Petroleum  Refineries  and 
Chemical  Plants".  These  submitted 
rules  were  found  to  be  complete  on 
March  26. 1993,  April  28,  1993,  and 
June  20, 1993  pursuant  to  EPA's 
completeness  criteria  that  are  set  forth 
in  40  CFR  part  51,  appendix  V  3  and  are 
being  proposed  for  approval  into  the 
SIP. 

These  rules  control  volatile  organic 
compoimd  (VOC)  emissions  from 
leaking  valves  and  connectors  at 
petroleum  refinery  complexes,  chemical 
plants,  bulk  plants,  and  bulk  terminals 
(BAAQMD  Rule  8-18);  VOC  emissions 
from  graphic  arts  and  related  coating 
operations  (SM-\QMD  Rule  450  and 
VCAPCD  Rule  74.19);  and  VOC 
emissions  from  petroleum  refineries  and 
chemical  plants  (VCAPCD  Rule  74.7). 
VOCs  contribute  to  the  production  of 
ground  level  ozone  and  smog.  The  rules 
were  adopted  as  part  of  each  district's 
efforts  to  achieve  the  National  Ambient 
Air  Quality  Standard  (NAAQS)  for 
ozone  and  in  respon.se  to  EPA's  SIP-Call 
and  the  section  182(a)(2)(A)  CAA 
requirement.  The  following  is  EPA's 
evaluation  and  proposed  action  for 
these  rules. 

EPA  Evaluation  and  Proposed  Action 

In  determining  the  approvability  of  a 
VOC  rule,  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110  and  part  D  of  the  CAA 
and  40  CFR  part  51  (Requirements  for 
Preparation.  Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements, 
which  forms  the  basis  for  today's  action, 
appears  in  the  various  EPA  policy 
guidance  documents  listed  in  footnote 
1.  Among  those  provisions  is  the 
requirement  that  a  VOC  rule  must,  at  a 
minimum,  provide  for  the 
implementation  of  RACT  for  stationary 
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>  EPA  adopted  the  completeness  criteria  on 
February  1«.  1990  (5S  FR  S830)  and.  pursuant  to 
•aation  110(kXlNAJ  of  Ilia  CAA.  revUmi  the  crilaria 
OD  AugttM  20.  IMl  (SA  PR  42216). 


sources  of  VOC  emissions.  This 
requirement  was  carried  forth  from  the 
pre-amended  Act. 

For  the  purpose  of  assisting  state  and 
local  agencies  in  developing  RACT 
rules.  EPA  prepared  a  series  of  Control 
Technique  GuideUne  (CTG)  documents. 
The  CTGs  are  based  on  the  underlying 
requirements  of  the  Act  and  specify  the 
presumptive  norms  for  what  is  RACT 
for  specific  source  categories.  Under  the 
CAA.  Congress  ratified  EPA's  use  of 
these  documents,  as  well  as  other 
Agency  policy,  for  requiring  States  to 
"fix-up"  their  RACTT  rules.  See  section 
182(a)(2)(A).  The  CTG  applicable  to 
SMAQMD  Rule  450  and  VCAPCD  Rule 
74.19  is  entitled,  "Control  of  Volatile 
Organic  Emissions  From  Existing 
Stationary  Sources — Volume  Vni: 
Grai^ic  Arts^Rotogravure  and 
Flexography  (EPA-450/2-78-033)".  The 
CTG  applicable  to  BAAQMD  Rule  8-18 
and  VCAPCD  Rule  74.7  is  "Control  of 
Volatile  Organic  Compound  Leaks  From 
Synthetic  Organic  Chemical  and 
Polymer  Manufacturing  Equipment 
(EPA-450/3-83-O06)".  Further 
interpretations  of  EPA  policy  are  found 
in  the  Blue  Book,  referred  to  in  footnote 
1.  In  general,  these  guidance  documents 
have  been  set  forth  to  ensure  that  VOC 
rules  are  fully  enforceable  and 
strengthen  or  maintain  the  SIP. 

Bay  Area  Air  Quality  Management 
District  Rule  8-18,  "Valves  and 
Connectors  at  Petroleum  Refinery 
Complexes,  Chemical  Plants,  Bulk 
Plants,  and  Bulk  Terminals"  includes 
the  following  significant  changes  bom 
the  current  SIP: 

•  The  scope  of  the  rule  has  been 
broadened  to  include  chemical  plants, 
bulk  plants,  and  bulk  terminals. 

•  Exemptions  were  deleted  for  low 
vapor  pressure  valves  or  flanges, 
inaccessible  valves  and  flanges,  and 
instrument  valves. 

•  A  section  referencing  test  methods 
has  been  added. 

•  Many  definitions  have  been  added 
to  clarify  the  rule. 

•  Standards  for  repairable  valves, 
new  or  replaced  valves,  repeat  leakers, 
and  liquid  leaks  have  been  added. 

•  The  administrative  requirements 
section  has  been  revised. 

Sacramento  Metropolitan  Air  Quality 
Management  District  Rule  450.  "Graphic 
Arts  Operations"  includes  the  following 
significant  changes  from  the  current  SIP: 

•  Defining  VOCs. 

•  Adding  a  monitoring  and  records 
section. 

•  Reducing  the  source  exemption 
Umit  from  15  tons  per  year  to  3.96  tons 
per  year. 


•  Expanding  the  types  of  regulated 
sources  to  include  lithographic  and 
letterpress  operations. 

•  Adding  cleanup  regulations. 

•  Adding  test  m^oas. 

•  Replacing  outdated  comphance 
schedules  with  compliance  schedules 
for  newly  regulated  sources. 

Ventura  County  Air  Pollution  Control 
District  Rule  74.7  includes  the  following 
significant  changes  from  the  current  SIP: 

•  Operating  requirements  have  been 
broadened  to  include  requirements  for 
open-ended  valves  and  safety  relief 
valves  in  gas  or  vapor  service. 

•  Inspection  requirements  have  been 
revised  to  reflect  the  increased  number 
and  type  of  leak  inspections. 

•  Ejcemptions  were  added  for  safety 
rehef  valves. 

•  Operator  Management  Plan 
guidelines  were  added. 

•  Recordkeeping  and  Reporting 
sections  were  added  for  compliance 
demonstration. 

•  Several  new  definitions  were  added 
to  clarify  the  rule. 

Ventura  County  Air  Pollution  Control 
District  Rule  74.19  is  a  new  rule  which 
was  adopted  to  control  emissions  of 
volatile  organic  compounds  from 
graphic  arts  operations  and  related 
coating  processes. 

EPA  has  evaluated  the  submitted 
rules  and  has  determined  that  they  are 
consistent  with  the  CAA,  EPA 
regulations,  and  EPA  policy.  Therefore, 
BAAQMD's  Rule  8-18,  SMAQMD's 
Rule  450.  and  VCAPCD's  Rules  74.19 
and  74.7  are  being  proposed  for 
approval  under  section  110(k)(3)  of  the 
CAA  as  meeting  the  requirements  of 
section  110(a)  and  part  D. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 

!)lan  shall  be  considered  separately  in 
ight  of  specific  technical,  economic. 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 


SIP  approvals  under  sections  110  and 
301  and  subchapter  I.  part  D  of  the  CAA 
do  not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  federal  SIP-approval  does 
not  impose  any  new  requirements,  it 
does  not  have  a  significant  impact  on 
any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  federal-state 
relationship  under  the  CAA.  preparation 
of  a  regulatory  flexibiUty  ana^sis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P  A  .  427 
U.S.  246.  256-66  (S.O.  1976);  42  U.S.C 
7410(a)(2). 

Tliis  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  (0MB)  waived 
Table  2  and  Table  3  SIP  revisions  (54  FR 
2222)  &t)m  the  requirements  of  section 
3  of  Executive  Order  12291  for  a  period 
of  two  years.  EPA  has  submitted  a 
request  for  a  permanent  waiver  for  Table 
2  and  Table  3  SIP  revisions.  The  OMB 
has  agreed  to  continue  the  waiver  imtil 
such  time  as  it  rules  on  EPA's  request. 
This  request  continues  in  effect  under 
Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  30, 1993. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Hydrocarbons, 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C  7401-7671q. 

Dated:  December  2, 1993. 
Felicia  Marcus, 
Regional  Administrator. 
(FR  Doc.  93-30859  Filed  12-16-93;  8:45  amj 
aaxMo  cooe  «6«o-so-f 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  227 

[Docket  No.  931226-3326;  LO.  113093A] 

Listing  Endangered  and  Threatened 
Species  and  Designating  Critical 
Habitat:  Petition  to  Emergency  List 
North  and  South  Umpqua  River  Sea- 
run  Cutthroat  Trout 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
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Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  finding. 

SUMMARY:  On  August  19. 1993.  NMFS 
received  a  petition  firom  the  Oregon 
Natural  Resotirces  Coimcil  and  me 
Steamboaters,  to  emergency  list  North 
and  South  Umpqua  River  sea-nm 
cutthroat  trout  (C)ncorhyncbus  clarki 
darki]  and  to  designate  critical  habitat 
under  the  Endangered  Species  Act  of 
1973  (ESA).  In  accordance  with  section 
4  of  the  ESA,  NMFS  has  determined  that 
an  emergency  that  poses  a  signiBcant 
risk  to  the  well-being  of  the  species  does 
not  exist. 

FOR  FURTHER  MFORMATKNI  CONTACT: 
Garth  Griffin.  NMFS.  Northwest  Region. 
(503)  230-5430  or  Marta  Nammack. 
NMFS,  Office  of  Protected  Resources. 
(301)  713-2322. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  April  1, 1993.  the  Secretary  of 
Commerce  received  a  petition  from  the 
Oregon  Natural  Resources  Council; 
Umpqua  Valley  Audubon  Society;  and 
Tlve -Wilderness  Society  to  list  North 
&nd  South  Umpqua  River  sea-run 
cutthroat  trout,  and  to  designate  critical 
habitat  under  the  ESA.  On  July  19, 1993, 


NMFS  published  (58  FR  38554)  its 
intent  to  conduct  a  status  review  on 
North  and  South  Umpqua  River  sea-run 
cutthroat  trout.  Information  and 
comments  received  in  response  to  the 
July  19, 1993,  Federal  Register  notice 
are  being  considered  as  h^lFS  conducts 
the  status  review.  NMFS  intends  to 
announce  its  determination  on  the 
North  and  South  Umpqua  River  sea-nm 
cutthroat  trout  petition  prior  to  April  1, 
1994. 

Petition  Received 

The  August  19, 1993  petition  to 
emergency  list  North  and  South 
Umpqua  River  sea-run  cutthroat  trout 
sets  forth  in  detail  the  petitioner's 
concern  over  ongoing  and  proposed 
timber  harvest  activities  in  the  Tiller 
and  North  Umpqua  Ranger  Districts  of 
the  Umpqua  National  Forest  and 
adverse  impacts  to  sea-run  cutthroat 
habitat.  For  the  North  Umpqua  Rknger 
District,  the  "Qtrus"  timber  sale  was 
identiHed  as  one  causing  serious 
concern.  For  the  Tiller  Ranger  District, 
the  "Hamlin"  and  "Beaver  Thin"  timber 
sales  were  identified.  In  response  to  the 
petitioner's  concerns,  NMFS  personnel 
initiated  discussions  with  the  U.S. 
Forest  Service  to  determine  the  current 
status  of  these  sales.  The  Citrus  sale  is 
now  being  harvested  and  the  harvest  is 


nearly  complete.  The  Hamlin  sale  was 
withdrawn  for  the  protection  of  the 
threatened  northern  spotted  owl.  The 
Beaver  Thin  sale  has  been  awarded  but 
the  Forest  Service  has  stated  that  the 
harvest  will  not  go  forward  until  a  field 
study  has  been  completed  to  assess  its 
impacts  and  until  recommended 
adjustments,  if  any,  have  been  made. 
The  field  study  is  expected  to  be 
completed  in  early  ciecember. 

Based  upon  the  above  considerations, 
NMFS  does  not  find  that  an  emergency 
situation  exists.  An  emergency  listing  at 
this  time  is  therefore  not  warranted. 

Ongoing  Status  Review  and  Other 
NMFS  Activities 

Although  NMFS  has  decided  that  an 
emergency  listing  is  not  warranted,  it 
shares  the  petitioner's  concern  about 
actions  which  may  lead  to  the  decline 
of  North  and  South  Umpqua  River  sea- 
run  cutthroat  trout  populations  and  will 
continue  to  work  diligently  before  April 
1. 1994. 

Dated:  December  9. 1993. 
WUliam  W.  Fox,  Jr.. 

Director,  Office  of  Protected  Resources, 

National  Marine  Fisheries  Service. 

IFR  Doc.  93-30740  Filed  12-16-93;  8:45  am] 

BtLUNO  CODE  3S10-23-M 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Supplement  to  the  Rnal  Envh^jnmentai 
Impact  Statement  for  Nuraary  Past 
Management.  Pacific  Northwest 
Region 

agency:  Forest  Service.  USDA. 
ACTION:  Notice  of  intent  to  prepare  a 
supplement  to  a  final  environmental 
impact  statement. 

SirtWiARY:  The  Forest  Service  will 
prepare  a  supplement  to  the  final 
environmental  impact  statement  (FEIS) 
for  Nursery  Pest  Management  in  the 
Pacific  Northwest  Region  (October' 
1989).  The  supplement  proposes 
additional  chemicals  for  use  with  the 
selected  alternative,  at  the  Wind  River 
Nursery  (Gifford  Pinchot  National 
Forest),  Bend  Pine  Nursery  (Deschutes 
National  Forest),  J.  Herbert  Stone 
Nursery  (Rogue  River  Netional  Forest) 
and  The  Dorena  Tree  Improvement 
Center  (Umpqua  National  Forest).  The 
Forest  Service  invites  written  comments 
on  the  supplement  and  the  scope  of  the 
proposed  action.  In  addition,  the  Forest 
Service  gives  notice  of  the  full 
environmental  analysis  and  decision 
making  process  that  will  occur  on  the 
proposal  so  that  interested  and  affected 
people  are  aware  of  how  they  may 
participate  in  the  process  and  contribute 
to  the  final  decision. 
DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  in 
writing  by  February  1, 1994. 
AOOflESSES:  Send  written  comments  to: 
Ed  Olson.  USDA,  Forest  Service,  Wind 
River  Nursery,  Carson,  Washington 
98610;  Nita  Rauch.  USDA,  Forest 
Service,  Bend  Pine  Nvirsery,  Bend, 
Oregon  97701;  Steven  Feigner,  USDA. 
Forest  Service.  J.  Herbert  Stone  Nursery. 
Central  Point.  Oregon  97502  or  Lee 
Riley,  USDA.  Forest  Service.  Dorena 
Tree  Improvement  Center.  Cottage 
Grove.  Oregon  97424. 


FOR  FURTHEn  INFORMATION  CONTACT: 

Sally  Campbell.  USA.  Forest  Service. 
P.O.  BOX  3623,  Portland,  Oregon  97208. 
phone  (503) 326-7755. 
SUPPl£MENTAflY  INFORMATION:  The 
Nursery  Pest  Management  Record  of 
Decision  (ROD)  was  signed  October  31, 
1989.  No  appeals  were  filed.  In  1993,  a 
supplement  to  the  FEIS  was  done  which 
added  three  chemicals  to  the  list 
available  for  use  at  the  Wind  River 
nursery  and  added  one  chemical  at  J. 
Herbert  Stone  Nursery.  No  appeals  were 
filed  on  the  supplement. 

This  supplement  is  being  prepared  to 
keep  the  ROD  and  environmental 
analyfis  updated  and  current  with  pest 
management  needs  at  the  Wind  River. 
Bend  Pine,  and  ).  Herbert  Stone 
niuseries.  and  the  Dorena  Tree 
Improvement  Center.  The  FEIS  and  the 
1993  supplement  to  the  FEIS  will 
remain  in  effect  and  continue  to  be 
implemented  during  the  preparation  of 
this  second  supplement  to  the  FEIS. 

The  primary  objective  of  Forest 
Service  nurseries  is  to  produce 
seedlings  of  high  quality  and  sufficient 
quantity  to  meet  Forest  Service 
reforestation  needs.  The  use  of  modem 
pest  management  technology  and 
products  are  necessary  to  meet  this 
objective.  Currently,  the  nurseries  are 
implementing  an  Integrated  Pest 
Management  (IPM)  approach  utilizing 
all  methods  of  pest  control,  including 
chemical  pesticides  approved  for  the 
sites.  Recently,  several  pesticides, 
including  the  widely  used  fungicide 
benomyl,  have  been  removed  from  the 
market  necessitating  replacement 
chemicals.  Also,  the  nurseries  are  now 
growing  more  non-conifers  (for 
example,  hardwood  and  grass  species) 
and  need  pesticides  to  treat  diseases 
specific  to  those  crops.  To  continue 
implementing  the  basic  principles  of 
IPM,  it  is  necessary  to  consider 
augmenting  the  list  of  approved 
chemical  pesticides  periodically. 

In  preparing  this  (&aft  supplement  to 
the  FEIS,  the  Forest  Service  will 
develop  alternatives  which  address  the 
addition  of  several  chemical  pesticides 
to  the  current  list  of  approved  pesticides 
identified  in  the  FEIS  and  1993 
supplement  to  the  FEIS.  The  Forest 
Service  will  conduct  a  site-specific  risk 
assessment  for  each  of  the  proposed 
chemicals  as  part  of  the  supplement. 
Pesticides  b^ng  considered  ere  the 
following: 


— Iprodione,  mancozeb  with 
thiophanate-methyl,  propiconazole, 
and  thiophanate-methyl  (benomyl 
substitutes  for  use  in  control  of 
conifer  and  non-confier  diseases); 

— ^Dodine  (for  use  in  the  control  of 
nonconifer  diseases);  and 

— Bordeaux  (for  use  in  control  of  conifer 
and  nonconifer  diseases). 

Public  participation  will  be  important 
during  the  analysis.  The  Forest  Service 
will  solicit  information  and  seek 
comments  by  notifying  individuals  and 
organizations  known  to  be  interested,  as 
well  as  affected  publics  and  key 
contacts  involved  in  the  scope  of  the 
supplemental  analysis.  Input  will  be 
solicited  through  maiHngs  and  public 
meetings  at  the  affected  nurseries. 

The  draft  supplement  to  the  FEIS  is 
expected  to  be  filed  with  Environmental 
Protection  Agency  (EPA)  and  available 
to  the  public  by  April,  1994.  The 
comment  period  on  the  draft 
supplement  to  the  FEIS  will  be  45  days 
from  the  date  the  EPA  notice  of 
availability  appeers  in  the  Federal 
Register.  The  final  supplement  to  the 
FEIS  is  scheduled  to  be  completed  by 
June,  1994. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  a  draft  supplement  to  the 
FEIS  must  structure  their  participation 
in  the  environmental  review  of  the 
proposal  so  that  it  is  meaningful  and 
alerts  an  agency  to  the  reviewer's 
position  and  contentions.  Vennont 
Yankee  Nuclear  Power  Corp.  v.  NRDC. 
435  U.S.  519.  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  supplement  stage  but 
that  are  not  raised  until  after  completion 
of  the  final  supplement  to  the  FEIS  may 
be  waived  or  dismissed  by  the  courts. 
City  of  Angooit  v.  Model,  803  F.2d  1016, 
1022  (9th  Or.  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris,  490  F.  Supp. 
1334, 1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  45- 
day  comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
supplement  to  the  FEIS. 
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To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  supplement  to 
the  FEIS  should  be  as  specific  as 
possible.  It  is  also  helpml  if  comments 
refer  to  specific  pages  or  chapters  of  the 
draft  supplement.  Ck>mments  may  also 
address  the  adequacy  of  the  draft 
supplement  to  the  FEIS  or  the  merits  of 
the  alternatives  formulated  and 
discussed  in  the  statement.  Reviewer 
may  wish  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3  in  addressing 
these  points. 

John  E.  Lowe,  Regional  Forester, 
Pacific  Northwest  Region,  is  the 
responsible  official,  llie  responsible 
official  will  consider  reviewer's 
comments  and  environmental 
consequences  discussed  in  the  draft  and 
final  supplement  to  the  FEIS,  apphcable 
laws,  regulations,  and  policies  in 
making  a  decision  regarding  this  action. 
The  decision  and  rationale  for  the 
decision  will  be  documented  in  the 
Record  of  Decision.  That  decision  will 
be  subject  to  administrative  appeal. 

Dated:  December  9, 1993. 
Jeny  L.  Monennith, 
Acting  Deputy  Regional  Forester. 
(FR  Doc.  93-30807  Filed  12-16-93:  8:45  amj 
■nxiNQ  cooe  »ie-ii-M 


CENTRAL  rNTELLHSENCE  AGENCY 

Freedom  of  Information  Act  Reading 
Room  Availability 

AGENCY:  Central  Intelligence  Agency. 
ACTION:  Notice  of  availabiUty. 

SUMMARY:  Copies  of  the  following 
documents,  as  previously  released 
pursuant  to  the  Freedom  of  Information 
Act,  5  U.S.C.  552,  are  available  for 
public  inspection  and  copying  pursuant 
to  5  U.S.C.  552(a)(2)  and  32  CFR 
1900.49: 

HR-20.  CIA  Personnel  Regulation 
HR-7-6 .  Grievance  Systems 
HHB  45-4,  Acquisition  Handbook 
CIA  Contracting  Manual 

FOR  FURTHER  INFORMATION  CONTACT: 
John  H.  Wright.  Information  and  Privacy 
Coordinator,  Central  Intelligence 
Agency,  Washington,  DC  20505; 
Telephone:  (703)351-2083. 

Dated:  December  3, 1993. 
Frank  J.  Roocco. 

Deputy  Director  for  Administration. 
[FR  Doc  93-30810  Filed  12-16-93;  8:45  am] 
MUJNQ  COOC  mO-M-M 


DEPARTIMENT  OF  COMMERCE 

Intamational  Trad*  Admlniatratlon 

Initiation  of  Antidumping  and 
Countervailing  duty  admlnlatrativa 
Revlawa 

AGENCY:  International  Trade 
Administration/Import  Administration 
Department  of  Commerce. 
ACTION:  Notice  of  initiation  of 
antidumping  and  countervailing  duty 
administrative  reviews. 

SUMMARY:  The  Departmelft  of  Commerce 
has  received  requests  to  conduct 
administrative  reviews  of  various 
antidumping  and  coimtervailing  duty 
orders,  findings  and  suspension 
agreements  with  November  anniversary 
dates.  In  accordance  with  the  Commerce 
Regulations,  we  are  initiating  those 
administrative  reviews. 
EFFECTIVE  DATE:  December  17, 19&3. 
FOR  FURT>1ER  INFORMATION  CONTACT: 
Holly  A.  Kuga,  Office  of  Antidumping 
Compliance,  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  Washington.  DC  20230. 
telephone:  (202)  482-2104. 

SUPPtEMENTARY  INFORMATION: 

Background 

The  Department  of  Commerce  (the 
Department)  has  received  timely 
requests,  in  accordance  with 
§§  353.22(a)  and  355.22(a)  of  the 
Department's  regulations,  for 
administrative  reviews  of  various 
antidumping  and  countervailing  duty 
orders,  findings,  and  suspension 
agreements  with  November  anniversary 
dates. 

Initiation -of  RevieMrs 

In  accordance  with  §§  353.22(c)  and 
355.22(c)  of  the  Department's 
regulations,  we  are  initiating 
administrative  reviews  of  the  following 
antidumping  and  countervailing  duty 
orders,  findings,  and  suspension 
agreements.  We  intend  to  issue  the  final 
results  of  these  reviews  not  later  than 
November  30. 1994. 


Antidumping  duty  proceedings 

Period  to 
be  re- 
viewed 

Japan: 
Bicycle  Speedometers 
A-588-038 
Cateye  Co.,  Lid 

11/1/92- 

Japan: 
Light    Scattering     Instalments 

and  Parts  Thereof 
A-588-813 

Otsuka  Electronics  

10AJ1/93 
11/1/92- 

10/31/93 

Period  to 

Antidumping  duty  proceedings 

be  re- 

viewed 

ReputHic  of  Korea: 

Circular      Welded      Non-Alloy 

Steel  Pipe 

A-580-809 

Dongbu  Steel  Co.,  Lid  

4/28/92- 

10/31/93 

Dong-ll  Steel  Mfg.  Co.,  Ltd. 

Dongkuk  Steel  Mill  Co.,  Ltd. 

Hyundai  Pipe  Co..  Ltd. 

Korea  Iron  and  Steel  Co.,  Ltd. 

Korea  Steel  Pipe  Co..  Ltd. 

Pusan  Steel  Pipe  Co..  Ltd. 

Union  Steel  Mfg.  Co..  Ltd. 

Malaysia: 

Extruded  Rubber  Thread 

A-557-805 

Rubfil  Sdn.  Bhd 

4/2/^2-9/ 

30/93 

Heveafit  Sdn.  Bhd. 

Filati  Lastex  Elastofibre  (Ma- 

laysia). 

Mexico: 

arcular      Welded      Non-Alloy 

Steel  Pipe 

A-201-805 

Hylsa.  S.A.  de  C.V 

4/28/92- 

10/31/93 

Countervailing  Duty  Proceedings 


Argentina: 
Oil  Country  Tubular  Goods 
C-357-403  


Period  to 
be  Re- 
viewed 


1/1/92- 
12/31/92 


Interested  parties  must  submit 
applications  for  disclosure  under 
administrative  protective  orders  in 
accordance  with  §§  353.34(b)  and 
355.34(b)  of  the  Department's 
regulations. 

These  initiations  and  this  notice  are 
in  accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  lB75(a))  and  19  CFR  353.22(c)(1) 
and  355.22(c)(1)  (1993). 

Dated:  December  13, 1993. 
Roland  L.  MacDonald, 
Acting  Deputy  Assistant  Secretary  for 
Compliance. 
[FR  Doc.  93-30886  Filed  12-16-93;  8:45  amj 

B4UJN0  COOC  W10-OS-M 


[A-45&-802] 

Notice  of  Termination  of  Changed 
CIrcumstancea  Review:  Certain  Cut-to- 
Langth  Carbon  Steel  Plata  From 
Poland 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  December  17. 1993. 
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FOR  FURTHER  INFORMATION  CONTACT:  Lori 
Way  or  Michael  Ready,  Office  of 
Antidimiping  Investigations.  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW..  Washington.  DC  20230; 
telephone:  (202)  482-0114  or  (202)  482- 
2613.  respectively. 

BACKGROUND:  In  the  final  determination 
of  certain  cut-to-length  carbon  steel 
plate  bom  Poland  (investigation),  we 
summarized  the  Department  of 
Commerce's  (Department)  findings  that 
recent  changes  in  Poland's  economy 
indicated  that,  by  1992,  Polish  domestic 
prices  were  market  driven.  Therefore, 
we  reversed  our  previous 
determinations  that  Poland  was  a 
nonmarket  economy  country  (NME). 
pursuant  to  section  771(18)(C)  of  the 
Act.  (See  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Cut-to- 
Length  Carbon  Steel  Plate  From  Poland. 
58  FR  37205  (July  9.  1993).) 

However,  the  Department  was  unable 
to  conduct  a  market  economy  analysis 
in  the  recently-completed  investigation 
due  to  a  lack  of  information  and  time. 
Instead,  the  Department  based  its  final 
determination  on  the  NME  factors  of 
production  methodology  and  stated  its 
intention  of  recalculating  a  new  deposit 
rate  in  a  changed  circumstances  review. 

On  August  13. 1993.  we  initiated  a 
changed  circumstances  review  (58  FR 
44166,  August  19.  1993)  to  provide  Huta 
Czestochowa  (Czestochowa).  the  sole 
respondent,  the  opportunity  to  have  a 
new  duty  deposit  rate  calculated  using 
a  market  economy  analysis  of  sales 
made  during  the  same  period  examined 
in  the  investigation  (January  1  through 
June  30. 1992).  Czestochowa  did  not 
respond  to  the  Department's 
questionnaire  despite  nimierous 
extensions  of  time  granted  by  the 
Department.  Moreover,  on  November 
30. 1993.  Czestochowa  requested 
termination  of  this  review.  Therefore, 
we  have  decided  to  terminate  this 
review.  The  margin  calculated  for  the 
final  determination  in  the  investigation, 
61.98  percent,  will  remain  in  effect  until 
and  unless  a  new  rate  is  calculated  in 
any  future  administrative  review. 

Dated:  December  13, 1993. 
Baibara  R.  Stafford, 

Acting  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  93-30885  Filed  12-16^»3;  8:45  am) 
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IMInorfty  Bualnesa  Developn>ent 
Agency 

Buairteaa  Development  Center 
Appllcationa:  Birmingham,  AL 

AGENCY:  Minority  Business 
Development  Agency.  Commerce. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  Executive 
Order  11625  and  15  U.S.C  1512,  the 
Minority  Business  Development  Agency 
(MBDA)  is  soliciting  competitive 
applications  under  its  Minority 
Business  Development  Center  (MBDC) 
program.  The  total  cost  of  performance 
for  the  first  budget  period  (12  months) 
from  May  1. 1994  to  April  30.  1995  is 
estimated  at  $169,125.  The  appUcation 
must  include  a  minimum  cost-share  of 
15%  of  the  total  project  cost  through 
non-Federal  contributions.  The  Federal 
amount  includes  $4,125  for  an  annual 
audit  fee.  Cost-sharing  contributions 
may  be  in  the  form  of  cash 
contributions,  client  fees,  in-kind 
contributions  or  combinations  thereof. 
The  MBDC  will  operate  in  the 
Birmingham,  Alabama  geographic 
service  area. 

The  award  number  for  this  MBDC  will 
be  04-10-94005-01. 

The  funding  instrument  for  this 
project  will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals, 
non-profit  and  for-profit  organizations, 
state  and  local  governments.  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  Program  provides  business 
development  services  to  the  minority 
business  community  to  help  establish 
and  maintain  viable  minority 
businesses.  To  this  end,  MBDA  funds 
organizations  to  identify  and  coordinate 
public  and  private  sec  or  resources  on 
behalf  of  minority  individuals  and 
firms;  to  offer  a  full  range  of 
management  and  technical  assistance  to 
minority  entrepreneurs:  and  to  serve  as 
a  conduit  of  information  and  assistance 
regarding  minority  business. 

Applications  will  be  evaluated  on  the 
following  criteria:  The  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and,  specifically, 
the  special  needs  of  minority 
businesses,  individuals  and 
organizations  (50  points);  the  resources 
available  to  the  firm  in  providing 
business  development  services  (10 
points):  the  firm's  approach  (techniques 
and  methodologies)  to  performing  the 
work  requirements  included  in  the 
appUcation  (20  points);  and  the  firm's 
estimated  cost  for  providing  such 
assistance  (20  points).  An  application 


must  receive  at  least  70%  of  the  points 
assigned  to  each  evaluation  criteria 
category  to  be  considered 
programnuitically  acceptable  and 
responsive.  Those  appUcations 
determined  to  be  acceptable  and 
responsive  will  then  be  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  shall  be  based  on  the  nimiber 
of  points  received,  the  demonstrated 
responsibility  of  the  apphcant,  and  the 
determination  of  those  most  likely  to 
further  the  purpose  of  the  MBDA 
program.  Negative  audit  findings  and 
recommendations  and  unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  bemg 
considered  for  award.  The  applicant 
with  the  highest  points  score  will  not 
necessarily  receive  the  award. 

MBDCs  shall  be  required  to  contribute 
at  least  15%  of  the  total  project  cost 
through  non-Federal  contributions.  To 
assist  in  this  effort,  the  MBDCs  may 
charge  client  fees  for  management  and 
technical  assistance  (M&TA)  rendered. 
Based  on  a  standard  rate  of  $50  per 
.  hour,  the  MBE)C  will  charge  client  fees 
at  20%  of  the  total  cost  for  firms  with 
gross  sales  of  $500,000  or  less,  and  35% 
of  the  total  cost  for  firms  with  gross 
sales  of  over  $500,000. 

Quarterly  reviews  culminating  in 
year-to-date  evaluations  will  be 
conducted  to  determine  if  funding  for 
the  project  should  continue.  Continued 
funding  will  be  at  the  total  discretion  of 
MBDA  based  on  such  factors  as  the 
MBDC's  performance,  the  availability  of 
funds  and  Agency  priorities. 
DATES:  The  closing  date  for  application 
is  January  19, 1994.  AppUcations  must 
be  postmarked  on  or  before  January  19, 
1994. 

ADDRESSES:  Atlanta  Regional  Office, 
U.S.  Department  of  Commerce.  Minority 
Business  Development  Agency.  401 
West  Peachtree  Street.  NW.,  Suite  1715, 
Atlanta,  Georgia  30308-3516.  (404)  730- 
3300. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  M.  Henderson,  Acting  Regional 
Director,  Atlanta  Regional  Office, 
telephone  (404)  730-3300. 
SUPPLEMENTARY  INFORMATION: 
Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372.  "Intergovernmental  Review  of 
Federal  Programs."  is  not  appHcable  to 
this  program.  The  collection  of 
information  requirements  for  this 
project  have  been  approved  by-the 
Office  of  Management  and  Budget 
(OMB)  and  assigned  0MB  control 
number  0640-0006.  A  pre-application 
conference  to  assist  all  interested 
applicants  will  be  held  on  January  5, 
1994. 9  a.m.  at  the  following  address: 
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U.S.  Departraent  olQJminerce,  Minority 
Business  Development  Agency,  401 
West  Peachtree  Street.  NW..  room  1715. 
Atlanta.  Georgia  30308-3516. 

Questions  concerning  the  preceding 
information  can  be  answered  by  the 
contact  person  indicated  above,  and 
copies  of  application  kits  and  applicable 
regulations  can  be  obtained  at  tne  above 
address. 

Pre-Award  Ciwts 

Applicants  are  hereby  notified  that  if 
they  incur  any  costs  prior  to  an  award 
being  made,  they  do  so  solely  at  their 
own  risk  of  not  being  reimbursed  by  the 
Government.  Notwithstanding  any 
verbal  assurance  that  an  applicant  may 
have  received,  there  is  no  obligation  on 
the  part  of  the  Department  of  Commerce 
to  cover  pre-award  costs. 

Awards  under  this  program  shall  be 
subject  to  all  Federal  laws,  and  Federal 
and  Departmental  regulations,  policies, 
and  procedures  apphcable  to  Federal 
financial  assistance  awards. 

OutstaWing  Account  RaceiTable 

No  award  of  Federal  funds  shall  be 
made  to  an  applicant  who  has 
OQtstanding  delinquent  Federal  debt 
uptii  either  the  delinquent  account  is 
paid  in  full,  repayment  schedule  is 
established  and  at  least  one  payment  is 
received,  or  other  arrangements 
satisfoctory  to  the  Department  of 
Commerce  are  made. 

Name  Check  Pelky 

All  non-profit  and  for-profit 
applicants  are  subject  to  a  name  check 
review  process.  Name  checks  are 
intended  to  reveal  if  any  key  individuals 
associated  with  the  applicant  have  been 
convicted  of  or  are  presently  facing 
criminal  charges  such  as  fraud,  theft, 
perjury  or  other  matters  which 
significantly  reflect  on  the  applicant's 
management  honesty  or  financial 
integrity. 

Award  Termination 

The  Departmental  Grants  Officer  may 
terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
award  recipient  has  failed  to  comply 
with  the  conditions  of  the  grant/ 
cooperative  agreement.  Examples  of 
some  of  the  conditions  which  can  cause 
termination  are  failure  to  meet  cost- 
sharing  requirements;  unsatisfactory 
performance  of  the  MBDC  work 
requirements;  and  reporting  inaccurate 
or  inflated  claims  of  client  assistance. 
Such  inaccurate  or  inflated  claims  may 
be  deemed  illegal  and  punishable  by 
law. 


False  Statements 

A  falsa  statement  on  an  application 
for  Federal  financial  assistance  is 
grounds  for  denial  or  termination  of 
funds,  and  grounds  for  possible 
punishment  by  a  fine  or  imprisonment 
as  provided  in  18  U.S.C.  1001. 

Primary  Applicant  Certificatiooa 

All  primary  applicants  must  submit  a 
completed  Form  CD-511, 
"Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying." 

Nonprocurenent  Debarment  and 
Suspemioa 

Prospective  participants  (as  defined  at 
15  CFR  pert  26,  section  105)  are  subject 
to  15  CFR  part  16.  "Non procurement 
Debarment  and  Suspension"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies.  *- 

Drug-Free  Workplace 

Grantees  (as  defined  at  15  CFR  part 
26.  section  605)  are  subject  to  15  CFR 
part  26,  subpart  F.  "Govemmentwide 
Requirements  for  Drug-Free  Workplace 
(Grants)"  and  the  related  section  of  the 
certification  form  prescribed  above 
applies. 

Anti-Lobbying 

Persons  (as  defined  at  15  CFR  part  28, 
section  103)  are  subject  to  the  lobbying 
provisions  of  31  U.S.C  1352, 
"Limitation  on  use  of  appropriated 
funds  to  influence  certain  Federal 
contracting  and  financial  transactions," 
and  the  lobbying  section  of  the 
certification  ftmn  prescribed  above 
applies  to  applications/bids  for  grants, 
cooperative  agreements,  and  centres 
for  more  than  $100,000. 

Anti-Lobbying  Disclosures 

Any  applicant  that  has  paid  or  *vill 
pay  for  lobbying  using  any  funds  must 
submit  an  SF-LLL.  "Disclosure  of 
Lobbying  Activities,"  as  required  under 
15  CFR  part  28.  Appendix  B. 

Lower  Tier  Certifications 

Recipients  shall  require  applicants/ 
bidders  for  subgrants,  contracts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  under  the  award 
to  submit,  if  applicable,  a  completed 
Form  CD-512,  "Certifications  Regarding 
Debarment.  Susf)ension,  Ineligibility 
and  Voluntary  Exclusion — Lower  Tier 
Covered  Transactions  and  Lobbying" 
and  disclosure  form.  SF-LLL. 
"Disclosure  of  Lobbying  Activities." 
Form  CD-512  is  intended  for  the  use  of 
recipients  and  should  not  be  transmitted 
to  DOC  SF-LLL  submiUed  by  any  tier 


recipient  or  subrecipient  should  be 
submitted  to  DOC  in  accordance  with 
the  instructions  contained  in  the  award 
document. 

1 1 .  800    Minority  Bus  ises  s  Developmoat 
(Catalog  of  Federal  Domestic  Assistance) 

Dated:  December  3. 1993. 
Robert  M.  Henderson, 

Acting  Regional  Director.  Atlanta  Begional 

Office. 

(FR  Doc  93-30773  Filed  12-t&-93;  8:45  amj 
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National  Oceanic  and  Atmospheric 
Administration 

P.D.  120893C] 

Gulf  of  Mexico  Fishery  Management 
Council;  Meeting 

AGENCV:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Comimerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Council's  Coral  Advisory 
Panel  CPanel)  will  meet  on  January  5. 
1994,  at  the  Council's  confidence  room, 
Lincoln  Center,  suite  331,  5401  West 
Kennedy  Boulevard,  Tampa.  FL; 
telephone:  (813J  228-^815.  The  meeting 
will  be  held  from  1  p.m.  until  5  p.m. 

The  Panel  will  review  Draft 
Anwndment  *2  to  the  Coral  Fishery 
Management  Plan  which  proposes  to 
manage  the  harvest  of  "Uve  rock"  in 
Federal  waters.  Live  rock  is  defined  as 
an  assemblage  of  marine  organisms 
attached  to  a  hard  substrate,  usually  of 
calcarious  origin. 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Laura  Mataluni  at  th9  above  address  by 
December  28. 

FOR  FURTHER  INFORMATION  CONTACT: 

Terrance  R.  Leary,  Gulf  of  Mexico 
Fishery  Management  Council.  5401 
West  ICennedy  Boulevard,  Suite  331, 
Tampa.  FL;  telephone:  813-228-2815. 

Dated:  December  13. 1993. 
David  S  Tr^itin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  93-30760  Filed  12-16-93;  8:45  am) 
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[l.a  121093B] 

South  Atlantic  Rshery  Management 
Council;  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  South  Atlantic  Coundl's 
Coral  Advisory  Panel  (Panel)  will  hold 
a  meeting  on  January  6, 1994,  from  1:30 
a.m.  until  5  p.m.,  at  the  Hawl^'s  Cay 
Resort,  Mile  Marker  61,  Marathon  (Duck 
Key),  Florida. 

'The  panel  members  will  discuss 
management  regulations  being 
considered  for  the  harvest  of  live  rock, 
living  marine  organisms  attached  to  a 
hard  substrate  such  as  dead  coral  or 
rock  used  primarily  in  the  aquarium 
trade  industry. 

The  South  Atlantic  and  Gulf  of 
Mexico  Councils  (Councils)  are 
considering  several  options  for 
management  of  Uve  rock  in  the  Gulf  of 
Mexico  and  South  Atlantic  federal 
waters. 

These  range  fi-om: 

(1)  A  prohibition  on,  or  phase-out  of, 
harvest  of  live  rock  with  possible 
provisions  for  aquaculture; 

(2)  Establishment  of  an  aimual  quota 
or  limited  access  management;  or 

(3)  Implementation  of  a  permitting 
system  for  wild  harvest  or  aquaculture. 

Upon  conclusion  of  the  discussion, 
the  panel  will  develop 
recommendations  for  later  presentation 
to  the  Councils. 

The  South  Atlantic  Council  is 
scheduled  to  approve  the  draft 
amendment  at  the  February  7-11 
meeting  in  St.  Augustine,  Florida.  The 
Gulf  Council  is  sdheduled  to  approve 
the  amendment  at  its  January  19 
meeting  in  Clearwater  Beach,  Florida. 
The  Councils  will  manage  live  rock 
under  Amendment  2  to  the  Fishery 
Management  Plan  for  Coral  and  Coral 
Reefs  of  the  Gulf  of  Mexico  and  South 
Atlantic  (including  The  Draft 
Supplemental  Environmental  Impact 
Statement,  Regulatory  Impact  Review 
and  Initial  Regulatory  Flexibility 
Analysis).  Please  contact  the  South 
Atlantic  Council  for  copies  of  the  draft 
amendment. 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Carrie  i6iight  at  the  council  address 
above  by  December  29. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carrie  Knight,  Public  Information 
Officer,  South  Atlantic  Fishery 


Management  Coimcil;  One  Southpark 
Circle,  suite  306,  Charleston.  SC  29407- 
4699;  telephone:  (803)  571-4366. 

Dated:  December  13. 1993. 
David  S.  Creatin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
(FR  Doc.  93-30759  Filed  12-16-93;  8:45  am) 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool,  Man- 
Mada  Fiber,  Silk  Blend  and  Other 
Vegetable  Fiber  Textiles  and  Textile 
Products  Produced  or  Manufactured  in 
the  Republic  of  Korea 

December  13, 1993. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTAL 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  estabhshing 

limits  for  the  new  agreement  year. 

EFFECTIVE  DATE:  January  1, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce.  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-6707.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  Bilateral  Textile  Agreement, 
effected  by  exchange  of  notes  dated 
November  21  and  December  4, 1986,  as 
amended  and  extended,  between  the 
Governments  of  the  United  States  and 
the  Republic  of  Korea  establishes  import 
restraint  limits  for  the  period  beginning 
on  January  1, 1994  and  extending 
through  £)ecember  31, 1994. 

A  copy  of  the  current  bilateral 
agreement  is  available  from  the  Textiles 
Division,  Bureau  of  Economic  and 
Business  Affairs,  U.S.  Department  of 
State,  (202)  647-3889: 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 


Federal  Register  notice  58  FR  62645, 

pubhshed  on  November  29,  1993). 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 
December  13, 1993. 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  Under  the  terais  of 
section  204  of  the  Agricultural  Act  of  1956. 
as  amended  (7  U.S.C.  1854).  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20, 
1973,  as  further  extended  on  December  9, 
1992;  pursuant  to  the  Bilateral  Textile 
Agreement,  effected  by  exchange  of  notes 
dated  November  21  and  December  4, 1986,  as 
amended  and  extended,  between  the 
Governments  of  the  United  States  and  the 
Republic  of  Korea;  and  in  accordance  with 
the  provisions  of  Executive  Order  11651  of 
March  3, 1972,  as  amended,  you  are  directed 
to  prohibit,  effective  on  January  1, 1994. 
entry  into  the  United  States  for  consumption 
and  withdrawal  from  warehouse  for 
consumption  of  cotton,  wool,  man-made 
fiber,  silk  blend  and  other  vegetable  fiber 
textiles  and  textile  products  in  the  following 
categories,  produced  or  manufactured  in  the 
Republic  of  Korea  and  exported  during  the 
twelve-month  period  beginning  on  January  1. 
1994  and  extending  through  Decem)}er  31, 
1994,  in  excess  of  the  following  levels  of 
restraint: 


Category 


Group  I 

200-223, 
224pt',224- 
02.225-229, 
300-326,360- 
363,  369-03, 
400-414,  464- 
469,  600-629, 
665-669  and 
670-O<,  as  a 
group. 
Sublevels  within 

Group  I 

200 

201  

218 

219 

300/301  

313 

314 

315 


Twelve-month  restraint 
limit 


395,424,341  square  me- 
ters equivalenl 


408,410  kilogranra. 

1,641,220  kilograms. 

8,278,597square  me- 
ters. 

7,536,234  square  me- 
ters. 

2.777,040  kilograms. 

45.256,329  square  me- 
ters. 

25,232,944  square  me- 
ters. 

16,981,817  square  me- 
ters. 
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si 


Catotonr 

Twelve-month  restraint 

317/326 

16316.429  equan  me- 

W. 

363 

969.202  numbers. 

410            

3.381.963  square  me- 

tars. 

604  „ _.. 

336,212  kaograms. 

607 

993,432  kflograms. 

611  

3.31 1 .439  square  me- 

Wi%. 

613/B14 

5.519.064  square  mo- 

tors. 

617  .„ 

4.576.785  square  me- 

ters. 

619/620 

90.012.247  square  me- 

ters. 

624  ....„ _.._ 

8,076,680  squat*  me- 

ters.                            1 

625/626/627/628/ 

14.128.805  square  me- 

629. 

teo. 

66©-Ps  

2.032.229  kilogrww. 

Group  H 

237.  23d.  330- 

566.669,640  m^Mc  me- 

369.431^450 

ters  equivalenL 

and  630-659. 

asagtoup. 

SuMsMis  wHNn 

QnHpM 

237 

54.920  dozen 

239.. „.. 

917260  kitograms. 

aaaoMJaas  ^ 

248.359  dozen  of  wtvch 

not  mo^  than               j 

>'■ 

126,939  dozen  shaU 

toe  in  Category  335. 

338 

52.485  dozen. 

338^39 .... 

1.103,813  dozen. 

340 

573.^3  dozen  at  which 

not  more  than 

298.030  dozen  shai 

tie  In  Category  340- 

D«. 

341  

169319  dozea 

34a«42 

199.619  dozen. 

345 

107.233  dozea 

347/348 

408,410  dozen. 

350  . 

15.264  dozen. 

361/661 

2C9.705  dozen. 

352 

163,187  dozen. 

35a054«53('654 

251,095  dozen. 

359-+^^  

2.350.870  kilograme. 

438 

13.597  dozen. 

434  _. 

6,974  dozen 

435 

33,545  dozen. 

436 

14,200  dozen. 

438 

56.934  dozen. 

440 „.. 

193,829  dozen. 

442 

47,989  dozen. 

443 

322,056  numbers 

444 

52.293  numbers 

445/446 

51,008  dozen. 

447 

87,024  dozen. 

448 „ 

33,760  dozen. 

459-W*  ._ 

91 .324  kilograms. 

63t 

275.530  dozen  pairs. 

632 .             

1.459.643  dozen  pairs. 

633/634/635 „ 

1.338,713  dozen  of 

wtiichnot  moreffian 

151 ,808  dozen  shall 

be  in  Category  633 

and  no(  more  than 

565.738  dozen  shall 

b»l»  Category  635. 

636 

252325  dozen. 

639(63> 

S212.07Bilcae(t 

Category 


64(M5«  .. 
640-0'o 

641  


643 

644 

645/646  

647/648 

650 

659-H'«  

659-S'» 

Group  III 

831-844  ar>d 
847-859,  as  a 
group. 
Sublevei  wt8«n 

G^QupNI 

836  ...- 

Group  IV 

845 

846 

Group  VI 

369-U670-U 
870'<. 


Twalv^HTionth  restrairrt 
limit 


3,060.451  dozen 

2.560,376  dozen 

1,023.044  dozen  o( 
which  not  more  than 
38,643  dozen  shall  be 
inCategcry  641-Y", 

757,920  numbers. 

1.140,259  numbers 

3,505,712  dozen 

1.264307  dozen. 

22.338  dozen. 

1.245,721  kilograms 

164,278  kitograms 

18.139.178  square  me- 
ters equivalent 


28.099  dozen. 

2,315,056  dozen' 
814,763  dozen. 

64,761 ,002  square  me- 
ters equivalerM. 


669-P:     only     HTS     nunf*ers 
6305.31.0020  and 

340-0:     only     HTS     numbers 
6205.20.2020,     6205.20.2025 


mjmbers 


640-D:     only     HTS    numbers 

6205.30.2020,    6205.30.2030, 

6205.90.2030  and 


4202  92.3030 
670-L). 

"C^tfagory 
6305.31.0010, 
6305.39.0000. 

•Category 
6205.20  2015, 
and  6205.202030. 

7  Category    359-H;     only     HTS 
6505.90.1540  and  6505  90.2060. 

•Category  459-W:  only  HTS  number 
6505.90.4090. 

•Category 
620530.2010 
6205.30.2040, 
620590.4030 

•oCatagory  640-O:  al  HTS  numbers  except 
6205.30.2010.  6206.30.2020,  6205.30.2030, 
6205.3a2040.  6205.90.2030  and 

6205.90.4030  (Category  640-0). 

"  Category  641-Y:  only  HTS  numbers 
620423.0050,  6204.29.20do,  6206.40.3010 
and  6206.40.3025. 

izCatagofv    650-H:    on^ 
6502.00.9030.    6504.00.9015. 
6505.90.5090,    6505.90.6090, 
and  6605.90  8090 

"Category    659-S-    only 
611231.0010.    611231.00aO. 
6112.41.0020.    6t12.41.0030, 
6211.11.1010,     6211.n.1020. 
and  6211.12.1020. 


HTS    numbers 

6504.003060, 

,    6505.90.7090 

HTS  numbers 
6112-41.0010, 
61 12.41 .0040. 
6211.12.1010 


'<  Category  870;  Categoiy  369-L  only  HTS 
numbers  4202.124000,  4202.12.8020 
4202.12.8060,  4202.92.1500.  4202.92.3015 
and  4202  92.6090;  Category  670-L:  only  HTS 
numbers  4202 12.8030,  4202.128070, 
4202.92.3020.  4202.92.3030  and 

4202.92.9025. 

Imports  charged  to  these  category  limits  for 
the  period  January  1.  1993  through  December 
31. 1993.  shall  be  charged  against  those 
levels  uf  restraint  to  the  extent  of  any  unfilled 
balacces.  In  the  event  the  limits  ests^lished 
Cor  that  period  have  been  exhausted  by 
pievious  entries,  such  goods  shall  be  subjea 
to  the  levels  set  forth  in  this  directive. 

The  leveU  set  forth  above  are  subject  to 
adjustment  m  the  future  according  to  the 
provisions  of  the  Bilateral  Textile  Agreement, 
effected  by  exchange  of  notes  dated 
November  21  and  December  4.  1986,  as 
amended  and  extended,  between  the 
Governments  of  the  United  States  and  the 
Republic  of  Korea. 

The  conversion  factors  for  the  following 
merged  categories  are  listed  below: 


'Category  224pt.:  only  HTS  numbers 
5801 .21.0000,  5801. 23.0000,  5801.24.0000, 
5801.25.0010,  5801.25.0020,  5801260010, 
580126.0020,  5801.31.0000.  5801.33  0000. 
5801.34.0000.  5801.35  0010,  5601.35.0020. 
5801.36  0O10  and  5801.36  0020. 

2  Category  224-0:  all  remaining  HTS  num- 
bers In  Category  224. 

3 Category  369-0:  all  HTS  numt>ers  except 
4202.12.4000,  420212  8020,  4202  12.8060, 
4202.92.1500.  420Z92.3015.  4202.926090 
(Category  369-L);  and  560121.0090. 

■♦Calegoro  670-O:  all  HTS  numbers  except 
4202.12.8030.  4202.1^8070.  4202.923020, 
and   4202.92.9025    (Category 


Category 

Converskjn  factor 
(Square  meters  equiv- 
alent/category unit) 

33.'V334;335  

369-L/67O-U870  

633.'634/635  

638/639  

33.75 
3.8 

34.1 
1296 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  far  the  Implementation  of 
Textile  Agreements  has  determined  that 

,  these  actions  fall  within  the  foreign  affairs 

I  exception  of  the  ralemaking  provisions  of  5 

I  use.  553(a)(1). 

]      Sincerely. 

I  D.  Michael  Hutchinson. 

'  Acting  Chairman,  Commtttee  for  the 
I  Implementation  of  Textile  Agreements 
i  IFR  Doc.  93-30893  Filed  12-16-93;  8  45  ami 
i  BOUNQ  CODE  3610-On-^ 


Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool,  Man- 
Made  Rber,  Silk  Blend  and  Other 
Vegetable  Fiber  Textiles  and  Textile 
Products  Produced  or  Manufactured  in 
Romania 

December  13. 1993. 

AGENCY:  Committee  for  the 

Impiementation  of  Textile  As-eements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits  for  the  new  agreement  year. 

EFFECTIVE  DATE;  January  1.  1994. 
FOR  FURTHER  MFORMATKW  COMTACT: 
Naomi  Freeman.  International  Trade 
Specialist.  OfBce  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  482-4212.  Pot  inibrmatiofi  on  the 
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quota  status  of  these  limits,  refer  to  the 
(^ota  Status  Reports  posted  on  the 
bulletin  boards  of  each  C!^istoms  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  MFORMATION: 

Authority:  Executive  Order  1 1651  of  March 
3, 1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  Bilateral  Cotton  Textile 
Agreement,  effected  by  exchange  of 
notes  dated  )anuary  28  and  March  31. 

1983,  as  amended  and  extended;  and 
the  Bilateral  Wool  and  Man-Made  Fiber 
Textile  Agreement,  effected  by  exchange 
of  notes  dated  November  7  and  16,         ^ 

1984,  as  amended  and  extended, 
establish  limits  for  the  1994  agreement 
year. 

A  copy  of  the  bilateral  agreements  is 
av'ailable  from  the  Textiles  Division, 
Bureau  of  Economic  and  Business 
Affairs,  U.S.  Department  of  State,  (202) 
647-3889. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
(XNRRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  662645, 
published  on  November  29,  1993). 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreements,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
their  provisions. 
D.  Mkhael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  ibr  the  bnplemeatation  of  Textile 
Agreements 

December  13. 1993. 
Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commisskmer  UndeT  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956. 
as  amended  (7  U.S.C  1854).  and  the 
Arrangement  Regarding  International  Trade 
m  Textiles  done  at  Geneva  on  December  20. 
1973.  as  further  extended  on  December  9. 
1992;  pursuant  to  the  Bilateral  Cotton  Textile 
Agreement,  effected  by  exchange  of  notes 
dated  January  28  and  March  31. 1983,  as 
amended  and  extended:  and  the  Bilateral 
Wool  and  Man-Made  Fiber  Textile 
Agreement,  effected  by  exchange  of  notes 
dated  November  7  and  16, 1984.  as  amended 
and  extended,  between  the  Governments  of 
the  United  States  and  Romania;  and  in 
accordance  with  the  provisions  of  Elxecutive 
Order  11651  of  March  3. 1972,  as  amended, 
yoa  ere  directed  to  prohitnt.  efSactlve  on 
January  1. 1994.  entry  into  the  United  States 


Cor  consumption  and  withdrawal  from 
warehouse  for  consumption  of  cottoil.  wool. 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products  in 
the  following  categories,  produced  or 
manufactured  in  Romania  and  exported 
during  the  twelve-month  period  begiiming  on 
Jaimary  1, 1994  and  extending  through 
December  31. 1994.  In  excess  of  the  following 
levels  of  restraint: 


Category 


Group  I 

200.201.218-220. 
222-227.  229, 
237,  239,  300. 
301.313-315. 
317.  326.  330- 
342.  345.  347- 
354.  :»9-363. 
369.  800,  810. 
831-836.838- 
840.  842-847. 
850-852.858. 
869.  863.  870, 
871  ar>d  899.  as  a 
group. 

Sublevels  in  Group  t 


Twelve-month  restraint 
limit 


51,000.695  square  me- 
ters equivalent. 


237 

61,000  dozerv 

313 „ 

1,672255  square  me- 

ters. 

314 

1.254,191  square  me- 

ters. 

315 „„ 

2.666,198  square  me- 

ters. 

333/833 

106.369  dozen. 

334  

257.153  dozen  of 

wtilch  not  more  ttian 

36.320  dozen  shall 

be  In  Category  334- 
K' 
134,759  dozen. 

335^35  

338039 „ 

581.592  dozen. 

340  

253.860  dozen. 

341,'840  

106.389  dozen 

347/348 

453.926  dozen. 

350  

27,000  dozen. 

352 

181,818  dozen. 

359  

652.174  kilograms. 

361 

515.000  numbers. 

369 

295.821  kHogrvns. 
4.180.637  square  me- 

810   

ters. 

836  

50,000  dozen. 

847  

75.000  dozen. 

Group  H 

410.  414.  464. 

10.033.528  square  me 

465.  469.  611, 

ters  equivalent. 

613-615.  617- 

622.624-629. 

665,  666,  669 

and  670,  as  a 

groi^. 

Sublevels  in  Group  II 

410 

^67225  square  me- 

ters. 

465 

129,600  square  me- 

ters. 

618 _ 

1 ,672256  square  me- 

ters. 

666 _ _.. 

1 16.306  Idkigrams. 

Category 


Group  ill 
431-436.438- 
440.442-448. 
459.630-654 
and  659.  as  a 
group. 
Sublevels  in  Group 
m 

433/434 

435  _ 

442  

443 ^.... 


447/448 

459 

633 

634 


Tweive-month  restraint 

limit 


56,418244  square  me- 
ters equivalent 


635 

638/639 

640 

641 _ 

64a-+</644-K« 

643-W/844-W*  ... 

645/646  

647 „ 

648 _ _.... 

659 

Level  not  In  a  group 
604 


7.085  dozen. 

6284  dozen. 

9.819  dozen. 

103205  numbers. 

33.654  numbers. 

13,939  dozen. 

34.019  kilograms. 

44.199  dozen. 

53.687  dozen  of  which 
rx>t  more  than 
36.604  dozen  shall 
t»  in  knit  coats  (Cat- 
egory 634-K)  *  arxJ 
not  fTwre  than 
17.083  dozen  shaR 
t>e  in  ryjo-knit  coats 
(Category  634-W)». 

88,751  dozen. 

509,486  dozen. 

80.225  dozen. 

34.775  dozen. 

24,996  numbers. 

699,119  numbers. 

279.341  dozen. 

80.737  dozen. 

57.746  dozen. 

101.768  kilograms. 

1 ,564,867  kitograms. 


'  Category  334-K;  all  HTS  numbers  except 
610120.0010.  6101.20.0020  and 

6112.11.0010. 

2  Category  634-K:  only  HTS  numt)ers 
6101.30.1000.  6101.302010.  6101.30.2020, 
6101.90.0030.  6103.23.0036.  6103.29.1010, 
6112.12.0010.  6112.19.1010.  611220.1010. 
611220.1030  and  6113.00.0025. 

3  Category  634-W:  only  HTS  numbers 
6201.13.4015.  6201.13.4020,  6201.13.4030, 
6201.13.4040,  6201.19.0030,  6201.932010. 
6201.93.3000,  6201.93.3510,  6201.93  3520. 
6201.99  0030,  6203.23  0050,  6203.292010. 
621020.1020.  6210.40.1020.  6211.20.1515. 
621 1 .29.2030  and  621 1 .33.0035. 

'Category  643-K;  only  HTS  numbers 
6103.12.2O0O,  6103.19.1500  and 

6103.19.4050;  Category  644-K;  only  HTS 
numbers  6104.132000,  6104.19.1500  and 
6104192060. 

.  'Category  643-W:  only  HTS  numbers 
6203^12.2010,  6203.122020.  6203.19.3000 
and  6203.19.4050;  Category  644-W:  only 
HTS  numbers  6204.132010.  6204.13.2020, 
^04.192000  and  6204.19.3060. 

Imports  charged  to  these  category  limits  for 
the  period  January  1, 1993  thrtuigh  December 
31. 1993.  shall  be  charged  against  those 
levels  of  restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subfect 
to  the  levels  set  forth  in  this  directive. 

The  levels  set  forth  alxjve  are  subject  to 
adjustment  in  the  future  according  to  the 
provisions  of  the  current  bilateral  agreemeots 
betweea  the  Govenunents  of  the  United 
States  and  Romania. 
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The  conversion  factors  for  the  following 
merged  categories  are  listed  below: 


Category 

Conversion  factor 

(square  meters  equiv- 

alant/category  unit) 

341/840  

433/434  

12.1 
355 

638/639  

12.96 

In  carrying  out  the  above  directions,  the 
Conunissioner  of  Customs  should  construe 
entry  Into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  a&irs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 
D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Apeements. 
(FR  Doc.  93-30884  Filed  12-16-93;  8:45  am] 
eaiMQ  cooe  ssio-or-f 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 


Procurement  List  Additions 

AGENCY:  Committee  for  Purchase  from 

People  who  are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  procurement  list. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  Who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  January  18, 1994. 
ADDRESSES:  Committee  for  Purchase 
from  People  who  are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On  August 
20,  October  15  and  November  5, 1993, 
the  Committee  for  Purchase  from  People 
who  are  Blind  or  Severely  Disabled 
published  notices  (58  FR  44329,  53503 
and  59015)  of  the  proposed  addition  to 
the  Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  the  capability 
of  qualified  nonprofit  agencies  to 
provide  the  services,  fair  market  price, 
and  the  impact  of  the  addition  on  the 
current  or  most  recent  contractor,  the 
Committee  has  determined  that  the 
services  hsted  below  are  suitable  for 
proctirement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.6. 


I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  ntmiber  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compUance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  services.  ^ 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accompUsh 
the  objectives  of  the  Javits-Wagner- 
OT)ay  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  Lipt. 

Accordingly,  the  following  services 
are  hereby  added  to  the  Procurement 
List: 

Janitorial/Custodial,  U.S.  Air  Force  Academy 

Cadet  Dormitories.  Building  2348,  Sijan 

Hall.  Building  2360.  Vandenberg  Hall,  U.S. 

Air  Force  Academy,  Colorado. 
Janitorial/Grounds  Maintenance,  U.S.  Border 

Support  Building  501, 16  Heffeman  Street, 

Calexico,  California. 
Janitorial/Minor  Maintenance,  Federal 

Building  and  U.S.  Post  Office,  Tupelo. 

Mississippi. 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options 
exercised  under  those  contracts. 
Louia  R.  BartaJot. 

Associate  Director  for  Facility  Operations. 
IFR  Doc.  93-30822  Filed  12-16-93;  8:45  am) 
BiujNocooE  maosy-f  * 


Procurement  List;  Proposed  Additions 

AQENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  Additions  to 

Procurement  List. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  January  18. 1994. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 


SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 

Erocure  the  commodities  and  services 
sted  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  the  current 
contractors  for  the  commodities  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomphsh 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

It  is  proposed  to  add  the  following 
commodities  and  services  to  the 
Procurement  List  for  production  by  the 
nonprofit  agency  hsted: 

Commodities 

Deodorant,  General  PurpMJse 
6840-01-367-2912 
6840-01-367-2913 
Nonprofit  Agency:  Association  for  the  Blind 
and  Visually  Impaired  of  Greater 
Rochester,  Inc.,  Rochester,  New  York 
Disinfectant-Detergent,  General  Purpose 

6840-01-367-2914 
Nonprofit  Agency:  Association  for  the  Blind 
and  Visually  Impaired  of  Greater 
Rochester,  Inc.,  Rochester,  New  York 
Qeaning  Compound,  Rug  and  Upholstery 
^930-01-367-2961 
7930-01-367-2962 
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7930-01-367-2963 
Nonprofit  Agency;  Association  for  the  Blind 
and  Visually  Impaired  of  Greater 
Rochester.  Inc..  Rochester.  New  York 
Cleaning  Compound,  Septic  Tank 
7930-01-367-2967 
7930-01-367-2968 
7930-01-367-2970 
Nonprofit  Agency:  Association  for  the  Blind 
and  Visually  Impaired  of  Greater 
Rochester.  Inc.,  Rochester.  New  York 

Cleaning  Compound.  Solvent-Detergent 

7930-01-367-2965 

7930-01-367-2966 
Nonprofit  Agenry:  Association  for  the  Blind 

I  ,and  Visually  Impaired  of  Greater 

I  Rochester.  Inc.,  Rochester,  New  York 
Geaning  Compound,  Toilet  Bow! 

7930-01-367-0987 

7930-01-367-2960 
Nonprofit  Agency:  Association  for  the  Blind 
and  Visually  Impaired  of  Greater 
Rochester.  Inc..  Rochester.  New  York 
Detergent.  General  Purpose 

7930-01-367-2909 

7930-01-367-2910 
Nonprofit  Agency:  Asaociatioo  for  the  BHnd 

I  and  Visually  Impaired  of  Greater 

I  Rochester,  Inc..  Rochester.  New  York 
Detergent,  Laundry 

7930-01-367-0988 

7930-01-367-2907 

7930-01-367-2908     - 
Nonprofit  Agency:  Association  for  the  Blind 
and  Visually  Impaired  of  Greater 
■Rochester.  Inc..  Rochester,  New  York 
Dishwashing  Compound.  HaiMi 

7930-01-367-2964 
Nonprofit  Agency:  Association  for  the  Blind 

I  and  Visually  Impaired  of  Greater 
{Rochester.  Inc..  Rochester.  New  York 
Clate  Cleaner 

7930-01-367-0989 

7930-01-367-2959 
Nopprofit  Agency:  Association  for  the  Blind 
jand  Visually  Impaired  of  Greater 
Rochester.  Inc..  Rochester.  New  York 
Grommet 

8140-01-063-7681 
Nonprofit  Agency-:  Royal  Maid  Association 
(for  the  Blind.  Hazlehurst.  Mississippi 

Services 

Food  Service  Attendant 
Marine  Corps  Air  Station 
New  River 

JacksooTilie.  North  Carolina 
Nonprofit  Agency:  Coestal  Enterprises  of 
Jackscnville  Jacksonville.  North  Carolina 

Grounds  Maintenance 

Quarters  and  Commcm  Areas 

Fort  Sam  Houston,  Texas 

Nonprofit  Agency:  Goodwill  Industries  of 

San  Antonio,  San  Antonio.  Texas 
lanitohal/Custodial 
Social  Security  Administration 
4377  Mission  Street 
Saa  Francisco.  California 
Nonprofit  Agency:  Toolworks.  Inc.  San    ~ 

Francisco.  California 
Janitorial/Custodial 
INEX  Electronic  Technology  Caoter  (1ETC 

Building) 
1  Energy  Drive 


Idaho  Falls.  Idaho 

Nonprofit  Agency:  Development  Workshop. 
Inc..  Idaho  Fails,  Idaho 

JanitorialA^ustodial 

Federal  Building  and  Courthouse 

300  Fannin  Street 

Shreveport,  Louisiana 

Nonprofit  Agency:  North  Louisiana  Goodwill 

Industries  Rehabilitation  Center,  Inc. 

Shreveport.  Louisiana 
Warehouse  Operation 
Defense  Contracting  Management  District 

South 
805  Walker  Street 
Marietta,  Georgia 
Nonprofit  Agency:  Tommy  Nobis  Center. 

Inc..  Marietta,  Georgia 

Louis  R.  Bartalot. 

Associate  Director  for  Facility  Operations. 
[FR  Doc.  93-30823  Filed  12-16-93;  8:45  am) 

BOIMG  COOE  M30-4S-P 


DEPARTMENT  OF  DEFENSE 

Air  Forc« 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

Draft  Environmental  Impact  Statement, 
Draft  Plan  Amendment,  and  Realty 
Action;  Elmore  Coimty,  ID 

AGENCY:  Air  Force.  DOD;  Bureau  of 
Land  Management.  Interior. 
ACTION:  Notice  of  availability:  Draft 
Environmental  Impact  Statement/Draft 
Plan  Amoidment/notice  of  realty 
action.  Elmore -County,  Idaho. 

SUMMARY:  Pursiiant  to  and  in  accordance 
with  the  National  Environmental  Policy 
Act  (NEPA).  the  Council  of 
Environmental  Quality  and  Air  Force 
Regulations  and  the  Federal  Land  Policy 
and  Management  Act  (FLPMA),  a  Draft 
Environmental  Impact  Statement  (DEIS) 
has  been  prepared  to  analyze  the 
potential  enviitHunental  consequences 
of  the  Governor  of  Idaho's  Proposed 
Training  Range.  The  document  presents 
an  analysis  of  the  potential 
environmental  consequences  of  a  set  of 
interrelated  proposals  and  alternatives 
to  enhance  training  capabilities  for  the 
United  States  Air  Force  (USAF)  and 
Idaho  Air  National  Guard  QDANG)  in 
southwestern  Idaho.  The  State  of  Idaho 
proposes  to  establish,  operate  and 
maintain  an  air-to-^ound  tactical 
training  range  as  part  of  an  integrated 
set  of  training  assets  in  the  state.  To 
provide  sufficient  land  for  the  range,  the 
state  proposes  to  execute  a  land 
exchange  for  pubUc  lands  imder  the 
administration  of  the  Department  of  the 
Interior,  Bureau  of  Land  Management 
(BLM)  and -to  purchase  private  lands 
necessary  to  complete  the  range. 


In  accordance  with  the  FLPMA  and 
implementing  regulations  (43  CFR  part 
1600  and  43  CFR  part  2200),  the  BLM 
has  included  Draft  Plan  Amendments 
(DP A)  and  this  Notice  of  Realty  Action 
(NORA). 

The  following  describes  land  that  has 
been  identified  for  possible  disposal  by 
exchange  with  the  State  of  Idaho  under 
section  206  of  the  FLPMA  of  1976,  43 
use.  1716: 

Boise/Meridiui 

T  10S.,R2W., 

Sec  30.  SWV4; 

Sec.  31.  WV2; 

Sec.  34,  SEV4; 

Sec  35,  SEV4,  EV2SWV4  and  NWV4SWV.. 
T.  10  S.,  R.  3  W., 

Sec  25,  EV2SEV4  and  SWV4SEV4; 

Sec.  35,  EVi. 
T.  11  S,  R.  1  W., 

Sec.  6,  lots  1  to  7,  inclusive,  SEV«NWV4, 
SV1NEV4.  EV1SWV4  and  SEV«: 

Sec.  7,  lots  1  to  4,  Inclusive.  E*>^  and 

Sec.  18,  lots  1  to  4.  inclusive,  Ev^  and 

EviWW. 
T.  US.,  R.2W.. 
Sec  1.  lots  1  to  4,  inclusive,  S^/i  and 

S'/^'/<»; 
Sec.  2.  lots  1  to  4,  Inclushre,  S^^  and 

S>/^NVi; 
Sec.  3,  lots  1  to  2,  inclusive,  SEV4  and 

SViUEV*: 
Sec.  6,  lots  3  to  13,  inclusive; 
Sec  9.  SViSEVi; 
Sec  10.  NEV4  and  SV^- 
Sec  11,  all; 
Sec  12.  all; 
Sec  13.  all; 
Sec.  14.  all; 
Sec.  15,  all; 

Sec.  21,  NEV4  and  NViSEV*; 
Sec.  22,  all; 
Sec  23.  allu 
Sec.  24.  all; 
Sec  25.  all; 
Sec.  26,  all; 
Sec.  27.  NViNVa; 
Sec.  35,  alL 
T.  11  S.,  R.  3  W.. 
Sec.  1,  lots  1  to  4.  Inclusive,  S^  and 

SViNVi; 

Sec.  2.  lots  1  to  2,  inclusive,  SEV4  and 

SviNEVi; 
T.  12S.,R2W., 
Sec.  1,  lots  3  to  4,  inclusive; 
Sec  2.  lots  1  to  4,  inclusive; 
Sec  5,  SV1SWV4; 
Sec  6,  loU  10  to  11,  mclusive,  SVzSEVi 

and  SEViiSWV4; 
Sec.  7.  lots  1  to  8,  inclusive.  E'/^  and 

EviWV2; 
Sec.  8,  WV^; 
Sec.  17,  WVi; 
Sec.  18,  lots  1  to  8,  inclusive,  EVt  and 

E'/iWVi; 
Sec  21,  SViSBVi;  "^ 

Sec.  22.  SViSVi; 
Sec  23.  SViS'A: 
Sec  26,  all; 
Sec.  27.  all; 
Sec.  28.  Evi; 
Sec.  33.  N^4NEV«; 
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Sec  34.  NViNVi; 

Sec  35.  NViNVi. 
T.  14  S..  R  3  W.. 

Sec  10,  lots  3  to  4,  inclusive,  and 
EViSWV.; 

Sec  30,  lots  1  to  4,  inclusive,  and  BV^WV^: 
.    Sec  31,  lots  1  to  2,  Inclusive,  and 

BVtNWV4. 
T.  14  S..  R.  4  W.. 

Sec  23,  SVi: 

Sec  24,  SVi; 

Sec  25.  all; 

Sec.  26,  all: 

Sec  35,  NV4. 
T.  15  S..  R.  3  W., 

Sec.  26.  S'/iN'/i  and  SVi; 

Sec.  27,  SviNMi  and  SV4; 

Sec.  28,  SVtNVi  and  S^/i; 

doc  J3*  ftllf 

Sec  34,  all: 
Sec  35,  all. 
T.  16  S..  R.  3  W.. 
Sec  3,  NVi; 
Sec.  4,  NVi. 

The  area  described  contains  25,772.38 
acres  in  Elmore  County. 

Publication  of  tliis  notice  in  tbe 
Federal  Register  will  segregate  the 
public  land  described  above  from 
operation  of  the  public  land  laws  and 
firom  the  mining  and  mineral  leasing 
laws.  Any  subsequently  tendered 
application,  shall  not  be  accepted, 
considered  as  filed  and  be  returned  to 
the  applicant. 

The  segregative  effect  of  this  notice 
will  terminate  upon  issuance  of  patent 
or  in  two  years,  whichever  occurs  first. 
Final  determination  on  disposal  will 
wait  completion  of  the  EIS.  The  value  of 
the  land  to  be  exchanged  must  be 
approximately  equal,  or  the  acreages 
will  be  adjusted  to  equalize  the  value 
upon  completion  of  the  final  appraisal 
of  the  land. 

Under  the  Governor  of  Idaho's 
Proposed  Training  Range,  the  Air  Force 
will  seek  to  obtain  rights-of-way  for 
small  parcels  of  land  and  establish  32 
emitter  sites  for  locating  simulated  air 
defense  systems.  The  Air  Force  also 
proposes  to  request  that  the  Federal 
Aviation  Administration  (FAA)  modify 
the  special  use  airspace  overlying  these 
training  assets. 

The  DEIS  evaluates  environmental 
impacts  on:  Airspace  use,  noise,  safety, 
hazardous  materials,  earth  resources, 
water  resources,  air  quality,  biological 
resources,  cultural  resources,  land  use, 
recreation  and  visual  resources, 
transportation,  and  socioeconomics. 
Alternatives  include  three  different  sets 
of  locations  for  the  training  range 
facilities  in  southwest  Idaho.  Impact  of 
the  No  Action  alternative  is  also 
considered.  Public  hearings  on  the  DEIS 
are  scheduled  for  January  11-15, 1994. 
The  exact  time  and  location  will  be 
published  in  the  local  media.  Comments 
on  the  DEIS/DPA/NORA  should  be 


received  by  February  9, 1994.  Written 
comments  and  inouiries  on  the 
document  should  be  directed  to  Ms 
Brenda  Cook,  HQ  ACC/CEVA,  129 
Andrews  St,  ste.  102.  Langley  AFB.  VA 
23665-2769,  telephone  (804)  764-3056 
or  Mr.  Butch  Peugh,  Bureau  of  Land 
Management,  3380  Americana  Terrace, 
Boise,  Idaho  83706,  telephone  (208) 
384-3076. 

Li8tofSob|ect8 

Environmental  protection,  Notice  of 
availability.  Range.  _, 

Patsy ).  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
Michael  J.  Penfbid, 

Acting  Deputy  Director,  Bureau  of  Land 
Management. 

[FR  Doc.  93-30763  Filed  12-16-93:  8:45  am] 
MLUNQ  COOC  3»10-01-W 


Department  of  th«  Air  Force 

USAF  Scientific  Advisory  Board; 
IMeeting 

The  Ad  Hoc  Study  Panel  on  USAF 
Space  Launch  Capabihties  of  the  USAF 
Scientific  Advisory  Board  will  meet  on 
26-27  January  1994  at  The  ANSER 
Corporation.  1215  Jefferson  Davis 
Highway,  Arlington.  VA  from  8  a.m.  to 
5  p.m. 

The  purpose  of  this  meeting  will  be  to 
initiate  the  SAB  Ad  Hoc  Study  on 
Assessment  of  USAF  Space  Launch 
Capabihties. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  section 
552b(c)  of  title  5,  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  tne 
Scientific  Advisory  Board  Secretariat  at 
(703) 697-4811. 
Palsy  f.  Conner, 

Air  Force  Federal  Register  Liaison  Officer 
(FR  Doc  93-30767  Filed  12-16-93:  8:45  am) 
BUMQ  cooe  sato-oi-w 


USAF  Scientific  Advisory  Board; 
IMeeting 

The  ASC  Advisory  Group  of  the 
USAF  Scientific  Advisory  Board  will 
meet  on  27-28  January  1994  at  Wri^t- 
Patterson  AFB,  Ohio,  from  8  a.m.  to  5 
p.m. 

The  purpose  of  this  meeting  will  be  to 
receive  briefings  on  aeronautical 
systems  development  and  to  advise  the 
ASC  Commander. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  section 
552b(c)  of  title  5.  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 


For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(703) 697-4811. 
Patsy  J.  Conner. 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  93-30768  Filed  12-16-93:  8:45  ami 
mtAJHH  cooe  saia-oi-w 


USAF  Scientific  Advisory  Board; 
Meeting 

The  Education  and  Training  Mission 
Panel  of  the  USAF  Scientific  Advisory 
Board  will  meet  on  11-12  January  1994 
at  Randolph  AFB,  Texas  from  8  a.m.  to 
5  p.m. 

The  purpose  of  this  meeting  will  be  to 
receive  briefings  on  education  and 
training  issues  and  advise  the  Air 
Education  and  Training  Command 
(AETC)  Commander. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  section 
552b{c)  of  title  5.  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(703) 697-4811. 
Patsy  J.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  93-30766  Filed  12-16-93:  8:45  ami 
eajjNO  cooe  sno-ot-w 


USAF  Scientific  Advisory  Board; 
Meeting 

The  USAF  Scientific  Advisory  Board 
of  the  Joint  Modeling  and  Simulation 
Systems  Panel  will  meet  on  11-12  Jan 
1994  from  8  a.m.  to  5  p.m.  at  The 
ANSER  Corp..  VA,  instead  of  the 
previously  scheduled  meeting  on  16-17 
Dec  1993  at  the  Pentagon. 

The  purpose  of  this  meeting  is  to 
receive  briefings,  and  hold  discussions 
and  begin  report  writing  on  projects 
related  to  joint  modeling  and  simulation 
systems.  This  meeting  will  involve 
discussions  of  classified  defense  matters 
Usted  in  section  552b(c)  of  title  5. 
United  States  Code,  specifically 
subparagraph  (1)  thereof,  and 
accordingly  will  be  closed  to  the  public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(703) 697-4648. 
Patsy  |.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc  93-30771  Filed  12-16-93:  8:45  am] 
eiLUNacooc  saio-w-w 
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Privacy  Act  of  1974;  Delate  Systems  of 
Records 

agency:  Department  of  the  Air  Force, 

DOD. 

ACTION:  Delete  systems  of  records. 

SUMMARY:  The  Department  of  the  Air 

Force  proposes  to  delete  six  systems  of 

records  notices  to  its  inventory  of 

systems  of  records  notices  subject  to  the 

Privacy  Act  of  1974  (5  U.S.C.  552a),  as 

amended. 

DATES:  The  deletions  will  be  effective 

December  17, 1993. 

ADDRESSES:  Send  comments  to  the 

Assistant  Air  Force  Access  Programs 

Officer,  SAF/AAIA.  1610  Air  Force 

Pentagon,  Washington,  DC  20330-1610. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Jim  Gibson  at  (703)  697-3491  or  DSN 

227-3491. 

SUPPLEMENTARY  INFORMATION:  The 
complete  inventory  of  Department  of 
Air  Force  system  of  records  notices 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended,  have  been 
published  in  the  Federal  Register  and 
are  available  from  the  address  above. 

Dated:  December  13, 1993. 


Patricia  L  Toppinga, 

Alternate  OSD  Federal  Register  Liaison, 
Officer,  Department  of  Defense. 

F030  AFIS  C 
SYSTEM  NAME: 

Intelligence  Applicant  Files  (February 
22.  1993.  58  FR  10315). 

Reason:  System  is  no  longer  needed. 
There  are  no  plans  to  reinstate  this 
system  in  the  future.  Records 
maintained  in  this  system  have  been 
destroyed. 

F200  AFIS  A 
SYSTCM  NAME: 

Secvirity  Files  for  Foreign  InteUigence 
Collection  (February  22, 1993,  58  FR 
10501). 

Reason:  System  is  no  longer  needed. 
There  are  no  plans  to  reinstate  this 
system  in  the  future.  Records 
maintained  in  this  system  have  been 
destroyed. 

F200  AHS  B 
SYSnU  NAME: 

DIA  Program  for  Foreign  Intelligence 
Collection  (February  22. 1993, 58  FR 
10501). 

Reason:  System  is  no  longer  needed. 
There  are  no  plans  to  reinstate  this 
system  in  the  future.  Records 
maintained  in  this  system  have  been 
destroyed. 


F215  AFA  A 
SYSTEM  NAME: 

Library  Authorized  Patron  File 
(February  22.  1993.  58  FR  10511). 

Reason:  System  is  no  longer  needed. 
There  are  no  plans  to  reinstate  this 
system  in  the  future,  Records 
maintained  in  this  system  are  covered  in 
records  system  F215  AFMWRSA  A, 
published  May  19. 1993.  58  FR  29207. 

F215  AFAA  8 
-SYSTEM  NAM6( 

Library/Special  Collection  Records 
(February  22.  1993.  58  FR  10512). 

Reason:  System  is  no  longer  needed. 
There  are  no  plans  to  reinstate  this 
system  in  the  future.  Records 
maintained  in  this  system  are  covered  in 
records  system  F215  AFMWRSA  A, 
published  May  19. 1993.  58  FR  29207. 

F215  AU  A 

SYSTEM  NAME: 

Air  University  (AU)  Library  Patron 
Database  (February  22. 1993.  58  FR 
10513). 

Reason:  System  is  no  longer  needed. 
There  are  no  plans  to  reinstate  this 
system  in  the  future.  Records 
maintained  in  this  system  are  covered  in 
records  system  F215  AFMWRSA  A, 
published  May  19, 1993,  58  FR  29207. 

[FR  Doc.  93-30809  Filed  12-16-93;  8:45  am) 
eauNQ  cooe  sooo-o*-f 


Department  of  the  Army 

Rnal  Notice  of  Policy  Change 
Concerning  the  Transioading  of 
Department  of  Defense  (DOD)  Arms, 
Division  1.1, 1^,  1.3  Ammunition  and 
Explosives 

AGENCY:  Military  Traffic  Management 
Command.  DOD. 
ACTION:  Notice. 

SUMMARY:  MTMC  is  instituting  a  new 
policy  concerning  the  transioading  of 
arms,  division  1.1. 1.2.  and  1.3 
ammunition  and  explosives  shipments. 
In  the  case  of  tnicldoad  shipments, 
these  commodities  will  not  be  off- 
loaded or  transferred  en  route  except  in 
cases  of  emergencies.  In  the  case  of  less- 
than-truckload  shipments,  transioading 
will  be  kept  to  a  minimum  and 
performed  only  in  a  bona  fide  terminal 
or  carrier  facility. 

EFFECTIVE  DATE:  January  18, 1994. 
ADDRESSES:  Commander.  MiUtary 
Traffic  Management  Command,  ATTN: 
MTOP-QEC.  5611  Columbia  Pike.  Falls 
Church,  VA  22041-5050. 


FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Shirley  Stachkunas.  (703)  756-1292. 
8UPPl£MENTARY  MFORMATKM:  MTMC 
published  notice  of  proposed  policy 
change  concerning  the  Transioading  of 
DOD  Arms.  Division  1.1, 1.2, 1.3 
Ammunition  and  Explosives  in  the 
Federal  Register,  58  FR  47717. 10 
September  1993.  MTMC  requested  that 
any  comments  be  submitted  by  12 
October  1993. 

Comments: 

Three  comments  were  received. 
Comment 

Two  comments  concurred  with 
proposed  policy  change,  but  added  that 
the  possibility  of  mishandling, 
accountability,  and  exposure  to 
terrorists  and  vandals  must  be 
minimized. 

Response 

MTMC  beUeves  this  policy  change 
embraces  these  comments  by  reducing 
the  risk  due  to  mishandling,  terrorism  or 
vandalism  by  avoiding  the  transioading 
of  truckload  shipments  and  minimizing 
transioading  of  less-than-truckload 
shipments  of  DOD  arms,  Division  1.1. 
1.2. 1.3  Ammimition  and  Explosives. 

Comment 

One  comment  was  concerned  with  the 
use  of  the  word  "minimimi"  in  the 
middle  of  paragraph.  The  respondent 
expressed  that  the  word  "minimum"  is 
not  definitive  and  subject  to  individual 
interpretation,  and  could  cause  undue 
hardship  on  the  carrier  industry.  The 
respondent  suggested  the  sentence  be 
amended  to  read,  "on  less-than- 
truckload  shipments,  loading  and 
unloading  of  explosives  will  be 
confined  to  the  consolidation  of 
compatible  shipments  as  necessitated  by 
performing  normal  consoUdated 
operations,  and  will  be  performed  in  a 
bona  fide  terminal  or  carrier  facility." 

Response 

MTMC  considered  the  respondent's 
concerns,  but  has  decided  to  keep  the 
word  "minimum"  in  the  policy  change. 
Allowing  transioading  to  be  part  of 
"normal  consolidated  operations" 
makes  it  routine  rather  than  minimal. 
The  purpose  of  this  policy  is  to  reduce 
the  loading  and  unloading  of  explosives 
in  transit  to  an  absolute  minimum. 

Words  of  Issuance 

For  reasons  set  out  in  the  preamble. 
Section  7g,  Safety  and  Security,  of  "The 
Agreement  between  the  Military  Traffic 
Management  Command  and  Motor 
Common  Carriers  Governing  the 
transportation  of  Ammunition  and 
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Explosives.  Qass  A  and  B  for  and  on 
behalf  of  the  U.S.  Department  of 
Defense"  is  chaneed  to  read  as  follows: 

g.  Shipments  of  Department  of 
Defense  (DOD)  Arms,  division  1.1. 1.2. 
ftnd  1.3  ammunition  and  explosives  will 
be  moved  in  direct  single  service,  as 
outlined  in  Section  2  (Rules:  Security 
Services)  of  the  MTMC  Freight  Traffic 
Rules  Publication  No.  lA.  Truckload 
shipments  of  DOD  arms,  division  1.1. 
1.2, 1.3,  ammimition  and  explosives 
will  not  be  off-loaded  or  transferred  to 
another  vehicle  en-route  except  in 
emergencies  (as  defined  in  49  Code  of 
Federal  Regulations  390.5).  On  less- 
than-tnickload  shipments,  loading  and 
imloading  of  explosives  will  be  kept  to 
a  minimum  and  will  be  performed  in  a 
bona  fide  terminal  or  carrier  facility.  If 
transloading  less-than-truckload 
shipments  is  necessary,  or  if  there  is  a 
change  in  equipment  or  driver  after  a 
shipment  leaves  origin,  all  drives, 
tractors,  and  trailers  must  meet  or 
exceed  the  inspection  requirements  of 
DD  Form  626  (Motor  Vehicle  Inspection 
Report  and  49  OH).  In  addition,  upon 
transloading  the  equipment,  the  carrier 
accepts  liability  for  the  integrity  of  the 
ship^pent  and  its  blocking  and  bracing. 
Any  failure  to  comply  with  the 
aforementioned  will  be  cause  for  carrier 
performance  action. 
Kanntth  L.  DntoB, 
Army  Federal  Register  Liaison  Officer. 
[FR  Doc  93-30734  Filed  12-lft-Q3:  8:45  am) 
WUJNQCOOC 


Supplemental  Notica  of  Intent  to 
Prepare  a  Draft  Environmental  Impact 
Statement  and  Notice  of  Preperatlon  to 
Prepare  a  Draft  Environmental  Impact 
Report  for  the  HumtwIdt  Hart>or  and 
Bay  Deepening  Project,  Humt>oldt 
County.  CA 

agency:  U.S.  Army  Corps  of  Engineers, 

San  Francisco  District,  DoD. 

ACnoH;  Supplemental  notice  of  intent. 

SUMMARY:  Proposed  Action.  The  Corps 
of  Engineers  (Corps)  is  conducting  a 
Feasibility  Study  of  navigation 
improvements  for  commercial  deep 
draft  vessels  in  Humboldt  Harbor  and 
Bay.  The  primary  objective  of  this  study 
is  to  investigate  commercial  deep  draft 
vessel  navigation  problems  in  the 
Humboldt  Harbor  and  Bay  Area, 
identify  potential  solutions  to  these 
problems,  and  determine  whether 
Federal  participation  is  justified  in  the 
implementation  of  meas\tres  developed 
to  solve  commercial  deep  draft 
navigation  problems  in  Humboldt 
Harbor  and  Bay.  This  information  will 
be  published  in  a  Feesibility  R^Knt  and 


joint  QS/EIR.  The  Humboldt  Bay 
Harbor,  Recreation,  and  Conservation 
District  (HBHRCD)  is  the  lead  agency 
under  the  California  Enviroimiental 
Quality  Act  (CEQA)  and  the  Corps  of 
Engineers  is  the  leed  agency  under  the 
National  Environmental  Quality  Act 
(NEPA)  for  the  deepening  and  widening 
of  navigation  channels  in  Humboldt 
Harbor. 

An  earlier  Notice  of  Intent  (NOI)  was 
circulated  on  August  28, 1990,  and  two 
public  workshops  and  EIS  scoping 
meeting  were  held  on  September  12.    ' 
1990  to  solicit  agency  and  public 
comments  on  the  project.  This 
supplemental  NOI  and  Notice  of 
Preparation  (NOP)  is  being  circulated  to 
acknowledge  the  need  to  do  an  EIR, 
which  addresses  CEQA,  and  an  EIS. 
which  addresses  NEPA  requirements 
respectively.  This  supplemental  NOI 
and  M}P  considers  using  the  Humboldt 
Open  Ocean  Disposal  Site  (HOODS)  for 
dredged  material  disposal  and  in 
addition,  the  potential  use  of  two 
upland  disposal  sites  and  a  beach  site 
located  on  the  Samoa  Penninsula. 
FOR  FURTHER  MFORMATION  CONTACT: 
For  further  information  contact  Ms. 
Tamara  Terry,  USAED.  San  Francisco, 
211  Main  Street  rm  #918,  94105-1905, 
telephone  (415)  744-3341. 
SUPPl^MENTARY  MFORMATION:  Comments 
were  received  from  both  the  U.S.  Fish 
and  WildlifiB  Service  (Service)  and  the 
California  Coastal  Commission 
(Commission)  on  the  earlier  NOI 
circulated  on  August  28, 1990.  In 
addition  to  the  conventional  items 
requested  in  an  EIR/EIS  (See 
"Environmental  Impacts  of  the  Project" 
section),  the  Service  requested  the 
following  be  addressed  and  provided  in 
the  Draft  EIS/EIR:  (1)  Assessment  of  the 
direct,  indirect,  and  cumulative  impacts 
of  the  proposed  project  on  fish,  wdldlife, 
and  their  habitats,  both  locally  and 
regionally;  (2)  Assessment  of  the 
indirect  effects  of  foreseeable  future 
development  (e.g.,  onshore  facilities) 
associated  with  improved  navigability 
and  the  potential  effects  of  increased 
vessel  traffic  with  the  implementation  of 
the  proposed  project;  and  (3)  A 
complete  proposal  to  fully  compensate 
for  any  losses,  together  with  monitoring 
and  contingency  provisions.  The 
Commission  requested  the  following 
concerns  be  addressed  and  provided  in 
the  Draft  EIS/EIR:  (1)  DeterminaUon  of 
the  types  of  dredged  materials  which 
would  be  encountered  with  the 
proposed  Humboldt  Harbor  and  Bay 
Deepening  Porject,  and  any  toxics 
associated  with  this  dredged  material: 
(2)  Ahematives  analysis  of  any  and  all 
dredged  material  disposal  sites  being 


considered  for  the  proposed  project:  (3) 
Identification  of  any  disposal  sites  for 
the  dredged  material  and  any  associated 
effects  on  the  littoral  system  brought  on 
by  the  disposal  of  sand  and  any  impacts 
to  the  shoreline  morphology  (e.g., 
erosion/accretion  trends);  (4)  Potential 
impacts  of  the  disposal  of  any  fine 
dredged  materials  which  may  be  toxic; 
and  (5)  Provide  information  as  to  the 
effects  of  the  channel  deepening  on  the 
overall  dynamics  of  the  harbor  shoaling 
process,  and  whether  the  deepened 
channels  will  distiub  the  current 
equilibrium  of  the  process  such  that 
subsequent  maintenance  dredging  will 
be  needed  in  order  to  maintain  the  new 
channel  depth.  The  EIS/EIR  will  address 
the  concerns  expressed  by  the  Service 
and  Commission  and  all  written 
comments  from  concerned  individuals 
and  agencies. 

Altemativee 

This  study  involves  proposed  deep 
draft  navigation  channel  improvements 
to  the  existing  Humboldt  Harbor  and 
Bay  project.  Deep  draft  navigation 
channel  improvements  would  consist  of 
channel  deepening,  selective  channel 
widening,  and  turning  basin 
improvements.  There  are  two  study 
alternatives  presently  being 
considered — a  Structural  Alternative, 
and  the  No  Action  Alternative.  The 
Structural  Alternative  addresses 
deepening  and  selectively  wridening  the 
existing  Bar,  Entrance,  and  North  Bay 
(including  the  Samoa  and  Outer  Eureka) 
Channels.  Alternative  Channel  depths  to 
be  investigated  are  -48  feet,  -50  feet,  and 
•52  feet  mean  lower  low  water  (MLLW) 
at  the  Bar  and  Entrance  channels  with 
corresponding  alternative  depths  of  -38 
feet,  -40  feet,  and  -42  feet  MLLW, 
respectively,  for  the  North  Bay,  Samoa, 
and  Outer  Eureka  Channels.  In  addition 
to  channel  deepening  the  study  includes 
widening  of  the  following  readies:  The 
Entrance  channel  would  be  widened  on 
the  north  side  of  the  channel  from  the 
jetty  heads  through  the  "middle 
ground"  to  the  turn  into  the  North  Bay 
channel  (the  proposed  widening  ranges 
from  275  Caet  in  the  Entrance  channel  to 
200  feet  in  the""middle  ground"  area); 
the  Entrance  Channel  is  moved  north 
and  a  way  from  the  South  Jetty  by  100 
feet;  and  also,  the  entrance  to  the 
existing  Samoa  Channel  turning  basin 
would  be  realigned  to  facilitate  safer  use 
of  the  turning  basin.  The  deepening  and 
widening  of  the  Fields  Landing 
Channel,  and  the  creation  of  a  new 
turning  basin  at  the  intersection  of  the 
Samoa  and  Eureka  Channels,  previously 
discussed  in  the  original  NOL  ere  no 
longer  being  considered  as  part  of  this 
study. 
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A  number  of  alternatives  are  under 
consideration  for  disposal  of  the 
dredged  material.  Dredged  material 
suitable  for  uncon  fined  aquatic  disposal 
could  be  disposed  of  at  either  the 
Humboldt  Open  Ocean  Disposal  Site 
(HOODS),  the  "Superbowl"  land  site,  or 
a  beach  site.  Dredged  material 
unsuitable  for  unconfined  aquatic 
disposal  is  being  considered  for  disposal 
at  either  the  "Superbowl"  site  or  the 
Louisiana  Pacific  (LP)  site.  The  HOODS 
is  located  approximately  4  nautical 
miles  west  of  the  jetty  heads,  and  is 
presently  used  for  the  Spring  and  Fall 
maintenance  dredging  of  the  Humboldt 
Bay  navigation  channels.  The 
"Superbowl"  site  is  an  approximately 
60-acre  site  designated  as  a  dredged 
material  disposal  site  and  was  used  as 
an  upland  disposal  site  in  the  1979 
deepening  of  navigation  channels  in  the 
Humboldt  Bay  and  Harbor.  The 
Louisiana  Pacific  (LP)  site  is  a  23-acre 
parcel  with  an  approximately  12-acre 
upland  site  historically  used  as  a 
dredged  material  disposal  site  by  LP. 
The  upland  disposal  site  selected  for 
any  unsuitable  dredged  material  would 
depend  upon  the  following:  the  nature 
of  the  sediments  dredged  and  the 
sediments  that  the  upland  site  can 
accept,  the  capacity  available  at  each 
site,  and  any  environmental  and 
economic  factors  involved  with 
utilization  of  either  of  the  upland  sites. 

Scoping 

The  San  Francisco  District.  Corps  of 
Engineers,  and  the  Humboldt  Bay 
Harbor,  Recreation  and  Conservation 
District  invite  and  encourage  the 
agencies  and  public  to  provide  written 
comments  on  the  proposed  project.  This 
Supplemental  NOI  and  NOP  will  be 
directly  mailed  to  all  Federal,  State,  and 
local  agencies,  organizations,  groups, 
and  interested  individuals  currently  on 
the  project  mailing  list. 

Your  views  as  to  the  scope  and 
content  of  the  environmental 
information  are  important  to  the 
preparation  of  the  study  report.  To  be 
most  helpful,  the  scoping  comments 
should  clearly  describe  specific 
environmental  issues  or  topics  which 
the  commentor  believes  the  document 
should  address.  Written  statements 
should  be  mailed  no  later  than  30 
(thirty)  days  from  the  date  of  this 
supplemental  NOI  and  NOP  to  the  U.S. 
Army  Corps  of  Engineers,  211  Main 
Street,  Rm  #918,  San  Francisco.  CA 
94105-1905,  ATTN:  Tamara  Terry, 
Environmental  Branch. 

Potential  environmental  impacts  to  be 
addressed  in  this  joint  EIS/EIR  include: 

(1)  Water  quality  (sediment  sampling 
and  analysis); 


(2)  Fish  and  wildhfe  resources  and 
habitat; 

(3)  Endangered  species  concerns  (i.e., 
Section  7  of  the  Endangered  Species 
Act) 

(4)  Estuary  and  ocean  shoaling 

(5)  Cultural/historic  resources 

(6)  Commercial  navigation 

(7)  CompUance  with  applicable  laws, 
regulations,  land  use  plans;  etc. 

The  EIS/EIR  will  be  used  as  the 
primary  information  document  to  secure 
concurrence  in  a  Federal  Coastal  Zone 
Consistency  Determination.  In  addition, 
the  EIS/EIR  will  be  used  by  the  local 
sponsor  to  meet  its  responsibilities 
under  the  California  Environmental 
Quality  Act  (CEQA).  and  may  also  be 
used  by  the  North  Coast  Regional  Water 
Quality  Control  Board  to  meet  its 
responsibiUties  under  the  same  Act. 
Other  reviews  in  which  the  EIS/EIR  may 
be  a  secondary  source  of  information 
are:  Fish  and  Wildlife  Coordination  Act, 
Marine  Protection,  Research  and 
Sanctuaries  Act,  Endangered  Species 
Act,  Clean  Air  Act,  Clean  Water  Act. 
and  "trustee  agency"  reviews  by  the 
State  of  California. 

The  Corps  expects  to  complete 
preparation  of  the  draft  Feasibility 
Report  and  EIS/EIR  and  have  review 
copies  of  it  available  by  mid-year  of 
1994. 

Kenneth  L  Denton, 

Army  Federal  Register  Liaison  Officer. 

[FR  Doc.  93-30735  Filed  12-16-93;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

Proposed  Information  Collection 
Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Director,  Information 
Resources  Management  Service,  invites 
comments  on  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1980. 
DATES:  An  expedited  review  has  been 
requested  in  accordance  with  the  Act, 
since  allowing  for  the  normal  review 
period  would  adversely  affect  the  public 
interest.  Approval  by  the  Office  of^ 
Management  and  Budget  (0MB)  has 
been  requested  by  December  27, 1993. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and'Regulatory  Affairs, 
Attention:  Dan  Chenok,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  726  Jackson 
Place,  NW.,  room  3208,  New  Executive 


Office  Building,  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  request  should  be 
addressed  by  Cary  Green,  Department  of 
Education,  400  Maryland  Avenue  SW.. 
room  4682,  Regional  Office  Building  3. 
Washington,  DC  20202-4651. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cary  Green,  (202)  401-3200. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  chapter  3517)  requires 
that  the  Director  of  0MB  provide 
interested  Federal  agencies  and  persons 
an  early  opportunity  to  comment  on 
information  collection  requests.  0MB 
may  amend  or  waive  the  requirement 
for  pubUc  consultation  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  abiUty  to  perform  its 
statutory  obligations. 

The  Director,  Information  Resources 
Management  Service,  publishes  this 
notice  with  the  attached  proposed 
information  collection  request  prior  to 
submission  of  this  request  to  0MB.  This 
notice  contains  the  following 
information:  (1)  Type  of  review 
requested,  e.g.,  expedited;  (2)  Title;  (3) 
Abstract;  (4)  Additional  Information;  (5) 
Frequency  of  collection;  (6)  Affected 
pubUc;  and  (7)  Reporting  and/or 
Recordkeeping  burden.  Because  an 
expedited  review  is  requested,  a 
description  of  the  information  to  be 
collected  is  also  included  as  an 
attachment  to  this  notice. 

Dated:  December  14, 1993. 

Cary  Green, 

Director,  Information  Resources  Management 
Service. 

Office  of  Postsecondary  Education 

Type  of  Review:  Expedite. 

Title:  The  Direct  Student  Loan  Quality 
Assurance  Planning  Guide  (Phase  I). 

Abstract:  This  collection  will  be  used  to 
provide  participating  institutions  with 
a  structured  approach  to  help  them 
improve  quality  in  the  delivery  of 
student  financial  aid.  It  will  also  be 
used  to  establish  quality  improvement 
programs,  monitor  their  own  accuracy 
rates,  and  design  and  implement 
corrective  actions  to  reduce  any 
errors.  The  Department  will  use  the 
information  for  program  management, 
to  ensure  equal  distribution  of  federal 
and  institutional  funds,  and  for 
compliance  with  federal  legislation. 

Additional  Information:  An  expedited 
review  is  requested  in  order  to  have 
sufficient  time  to  prepare  the  survey 
for  mailout  and  for  training  of 
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schools.  We  are  requesting  0MB 
clearance  by  December  27, 1993. 

Frequency:  Annually. 

Affected  Public:  Businesses  or  other  for- 
profit;  Non-profit  institutions;  Small 
businesses  or  organizations 

Reporting  Burden: 

Responses:  150 

Burden  Hours:  12,000 
Recordkeeping  Burden: 

Recordkeepers:  0 

Burden  Hours:  0. 

rFR  Doc  93-30819  Filed  12-16-93;  8:45  am] 
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[CFOA  Number  84.267] 

State  Poataecondary  Raviaw  Program; 
Notice  ExtaiKflng  tha  Cloalng  Data  for 
Submlsaion  c4  an  Agraamant  To 
Participate  in  tha  State  Poataacondary 
Review  Program  With  Racal  Year  1 993 
Funda 

DEAOUNE  FOR  SUBMISSION  OF  PLAN  AND 
BUDGET.  On  July  14, 1993,  a  notice  was 
pu)»Hshed  establishing  closing  dates  for 
submitting  an  application  and  an 
agreement  to  participate  in  the  State 
Postsecondary  Review  Program  in  fiscal 
year  1993.  Tba  purpose  of  this  notice  is 
to  extend  the  closing  date  for  submitting 
an  agreement  to  participate  in  the  State 
Postsecondary  Review  Program  with 
fiscal  year  1993  fonds.  The  action  is 
taken  to  allow  a  state  that  is  not 
participating  to  clarify  technical  issues 
that,  once  clarified,  will  allow  it  to 
submit  by  the  closing  date  an  agreement 
that  may  be  acceptable  to  the  Secretary. 
The  closing  date  for  submission  of  an 
acceptable  agreement  is  extended  from 
October  22. 1993  to  December  30, 1993. 

FOR  INFORMATION  CONTACT.  Mr.  Kenneth 
R.  Waters,  Acting  Branch  Chief,  State 
Liaison  Branch,  U.S.  Department  of 
Education.  400  Maryland  Avenue,  SW., 
room  3036,  ROB-3,  Washington,  DC 
20202-5244.  Telephone:  (202)  708- 
7417.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  l-800-«77-a339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 

Program  Authority:  20  U.S.C.  1099a- 
1099a-3. 

Dated:  December  13, 1993. 

David  A.  Longaneckar, 

Assistant  Secretary  for  Postsecondary 
Education. 

IFR  Doc.  93-30821  Filed  12-16-93;  8:45  am] 
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DEPARTMENT  OF  ENERGY 
Propoaad  Subaaquent  Arrangement 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160),  notice  is  hereby  given  of 
a  proposed  "subsequent  arrangement" 
under  the  Additional  Agreement  for 
Cooperation  between  the  Government  of 
the  United  States  of  America  and  the 
European  Atomic  Energy  Community 
(EURATOM)  concerning  Peaceful  Uses 
of  Atomic  Energy,  as  amended,  and  the 
Agreement  for  Cooperatioh^)etween  the 
Government  of  the  United  States  of 
America  and  the  Government  of  the 
Federative  Republic  of  Brazil 
concerning  Civil  Uses  of  Atomic  Energy. 

The  subsequent  arrangement  to  be 
carried  out  imder  tha  above-mentioned 
agreements  involve  approval  of  the 
following  retransfer:  RTD/BR(EU)-7.  for 
the  transfer  of  20,000  zircaloy  tubes 
(9,500  kilograms)  from  the  Federal 
Republic  of  Germany  of  Brazil  for  use  in 
fabrication  of  foel  for  the  Angra  I  power 
reactor. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

Issued  in  Washington,  DC,  on  December 
15. 1993. 

Edward  T.  Fai, 

Acting  Director,  Office  ofNonproliferation 
Policy.  J 

[FR  Doc.  93-30847  Filed  12-16-93;  8:45  am) 
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Noncompetitive  Financial  Aaaiatance 
Award  to  UnhMraity  of  Oklahoma 

agency:  Bartlesville  Project  Office  and 
Pittsburgh  Energy  Technology  Center, 
Department  of  Energy. 

ACTION:  Determination  of 
noncompetitive  financial  assistance 
(grant)  award  with  the  University  of 
Oklahoma. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE),  Bartlesville  Project  Office 
(BPO)  annoiinces  that  pursuant  to  10 
CFR  600.7  (b)(2)(i)  criteria  (B)  and  (D), 
it  intends  to  award  a  grant  through  the 
Pittsburgh  Energy  Technology  Center 
(PETC)  to  the  University  of  Oklahoma 
for  a  one-year  study  on  the  use  of 
liquified  natural  gas  as  a  transportation 
fuel  in  the  heavy  trucking  industry. 


ADDRESSES:  Department  of  Energy. 
Pittsburgh  Energy  Technology  Center, 
Acquisition  and  Assistance  Division. 
P.O.  Box  10940,  MS  921-118, 
Pittsburgh,  PA  15236. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  S.  Olean,  Contract  Specialist, 
(412) 892-6202. 

SUPPLEMENTARY  INFORMATION: 

Grant  No. 

DE-FG22-94BC14971 

Title  of  Research  Effort 

"Liquified  Natural  Gas  as  a 
Transportation  Fuel  in  the  Heavy 
Trucking  Industry" 

Awardee 

University  of  Oklahoma 
Term  of  Assistance  Effort 

Twelve  (12)  months 
Cost  of  Assistance  Effort 

The  total  estimated  value  is 
$731,060.00. 

Objective 

This  grant  provides  financial 
assistance  of  $350,000.00,  on  a  matching 
basis,  to  the  University  of  Oklahoma  for 
a  study  on  the  use  of  liquefied  natural 
gas  (LNG)  as  a  transportation  foel  for  the 
heavy  triicking  industry. 

Dated:  November  29, 1993. 
Dale  A.  Siciliano, 
Contracting  Officer. 

[FR  Doc.  93-30846  Filed  12-16-93;  6:45  am) 
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Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER94-1 86-000,  et  el.] 

Midwest  Power  Systems,  Inc.,  et  ai.; 
Electric  Rate,  Small  Power  Production, 
and  IntertocMng  Directorate  Rlings 

A.  Take  notice  that  the  following 
filings  have  been  made  with  the 
Commission  and  public  notice  was 
issued  on  December  9, 1993: 

1.  Midwest  Power  Sjrstems.  Inc. 

(Docket  No.  ER94-18&-0001 

Take  notice  that  on  November  24, 
1993,  Midwest  Power  Systems  Inc. 
(MPSI)  tendered  for  filing  an  annual  rate 
revision  of  the  Transmission  Service 
Fee.  On  January  18. 1980,  FERC 
accepted  for  filing  (Docket  ER80-92) 
and  designated  Rate  Schedule  FERC  No. 
63  for  the  Transmission  Service 
Agreement  (Agreement)  between  Iowa 
Public  Service  Company  (EPS)  n/ka/ 
MPSI  and  Cedar  Falls  Utilities  (CFU). 
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Docket  N6.  ER92-784-O00.  approved  by 
the  Commission  on  October  23, 1992, 
redesignated  IPS  FERC  No.  631  as  MPSI 
Rate  Schedule  No.  38.  Docket  No.  ER93- 
881-000.  approved  by  the  Commission 
on  September  21, 1993.  accepted  for 
filing  the  annual  rate  revisions  for  the 
period  1982  to  1992.  This  A^eement 
provides  transmission  service  to  CFU 
for  its  share  of  power  and  energy  from 
the  Council  Bluffs  Energy  Center  Unit 
No.  3  to  CFlTs  system.  Exhibit  B  of  the 
Agreement  provides  that  the 
transmission  service  fee  shall  be 
reviewed  and  adjusted  annually,  if 
necessary. 

MPSI  respeclfoUy  requests  a  waiver  of 
ine  Commission's  rules  so  that  the 
Transmission  Service  Fee  may  be 
approved  retroactive  to  January  1, 1993. 

MPSI  states  that  copies  of  this  filing 
were  served  on  Cedar  Falls  Utilities  and 
the  Iowa  Utilities  Board. 

Cksmment  date:  December  23. 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Midwest  Power  Systems,  Inc. 

(Docket  No.  ER94-18S-000] 

Take  notice  that  on  November  24. 
1991,  Midwest  Power  Systems  Inc. 
(MPSI)  tendered  for  filing  an  annual  rate 
revision  of  tlje  Transmission  Service 
Fee.  On  February  18. 1992.  FERC 
accepted  for  filing  and  designated  Rate 
Schedule  FERC  No.  Ill  for  the 
Transmission  Service  Agreement 
(Apeement)  between  Iowa  Public 
Service  Company  (IPS)  n/k/a  MPSI  and 
Cedar  Falls  Utilities  (CFU).  Docket  No. 
ER92-784-000,  approved  by  the 
Commission  on  October  23. 1992. 
redesignated  IPS  FERC  No.  Ill  as  MPSI 
Rate  Schedule  No.  65.  This  Agreement 
provides  transmission  service  to  CFU 
for  its  share  of  power  end  energy  from 
the  George  Neal  Generating  Station  Unit 
No.  4  to  CPU's  system.  Section  2  of  the 
Agreement  provides  that  the 
transmission  service  fee  shall  be 
reviewed  end  adjusted  annxially,  if 
necessary. 

MPSI  respectfully  requests  a  waiver  of 
the  Commission's  rules  so  that  the 
Transmission  Service  Fee  may  be 
approved  retroactive  to  January  1, 1993. 

MPSI  states  that  copies  of  this  filing 
were  served  on  Cedar  Fails  Utilities  and 
the  Iowa  Utilities  Board. 

Comment  do/e:  December  23, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Upper  PeBinsoU  Power  Co. 

tDocket  No.  ER94-52-a00j 

Take  notice  that  on  November  24. 
1993,  Upper  Peninsula  Power  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  dodcet. 


Comment  date:  December  23, 1993.  in 
accordance  with  Standard  Paragraph  £ 
at  the  end  of  this  notice. 

4.  Western  Reaourcee,  lac.  Kansas  Gas 
awl  Electric  Co. 

[Docket  No.  ER93-849-000] 

Take  notice  that  on  November  19, 
1993.  Western  Resources.  Inc.  (WRI) 
tendered  for  filing  an  amendment  to  its 
August  10.  1993  filing  in  this  docket. 
The  filing  provides  a  revised 
Participation  Power  Agreement  between 
WRI's  subsidiary  Kansas  Gas  and 
Electric  Company  and  Midwest  Energy, 
Inc.  WRI  also  provided  revised  cost 
support  workpapers  which  parallel  the 
revisions  to  the  Agreement 

Clopies  of  the  filing  ware  served  on 
Midwest  Energy.  Inc.  and  the  Kansas 
Corporation  Commission. 

Comment  date:  December  23. 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Public  Service  Company  of  ^lew 
Mexico 

(Docket  No.  ER93-871-O00i 

Take  notice  that  on  November  26. 
1993,  Public  Service  Company  of  New 
Mexico  (PNM)  tendered  for  filing  a 
supplement  to  its  submittal  of  an 
Interconnection  A^eeraent  (including 
associated  Service  Schedules  A.  B.  C.  D 
and  E)  between  PNM  and  Utah 
Associated  Municipal  Power  Systems 
(UAMPS).  The  supplement  to  flie  filing 
provides  additional  supporting 
information  requested  by  the 
Commission's  Staff  and  also  includes 
Amendments  No.  1  to  Service 
Schedules  C  and  D.  Amendment  No.  1 
to  Service  Schedule  C  clarifies  certain 
pricing  provisions  in  relation  to  sales  of 
Short  Term  Firm  Capacity  between  the 
parties.  Amendment  No.  1  to  Service 
Schedule  D  clarifies  certain  pricing 
provisions  in  relation  to  sales  of 
Interruptible  Transmission  Service 
between  the  parties. 

Copies  of  the  supplemental  filing 
have  been  served  upon  UAMPS  and  the 
New  Mexico  Public  Utility  Commission. 

Comment  date:  December  23, 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

S.  Washington  Water  Power  Co. 

(Docket  No.  ER94-1 90-000] 

Take  notice  that  on  November  26, 
1993  The  Washington  Water  Power 
Company  (WWP)  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  pursuant  to  Id  CFR  35.12 
an  Electric  Service  Agreement  between 
the  City  of  Plununer,  Idaho  (Plummer) 
and  WWP.  WWP  also  provides  notice  of 
termination  of  a  prior  Electric  Service 


Agreement  between  itself  and  Piimmier 
dated  November  2.  1993  and  removal  of 
Plununer  from  the  list  of  purchasers 
under  WWP's  Original  Volume  1.  Rate 
Schedule  62. 

A  copy  of  the  filing  was  sen'ed  upon 
Plununer. 

Comment  date:  December  23.  1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Niagara  Mohawk  Power  Corp. 

(Dockat  .No.  ER93-3 13-000] 

Take  notice  that  on  November  17. 
1993,  Niagara  Mohawk  Power 
Corporation  (Niagara  Mohawk)  tendered 
for  filing  an  amendment  to  its  Power 
Sales  Tariff  which  provides  for  sales  of 
system  capacity  and/or  energy  or 
resource  capacity  and/or  energy.  The 
Amendment  is  a  letter  requesting  a 
deferral  of  IS  days  so  that  Ni^ara 
Mohawk  can  submit  additional 
information  of  its  Tariff. 

A  copy  of  this  filing  has  been  served 
upon  the  New  York  State  Public  Service 
Commission. 

Comment  date;  December  23, 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  New  York  State  Electric  k  Gas  Corp. 

(Docket  .No.  ER93-926-O001 

Take  notice  that  New  York  State 
Electric  &  Gas  Corporation  (NYSEG)  on 
November  16. 1993,  tendered  for  filing 
an  amendment  to  its  initial  filing  in  the 
above-reforenced  docket,  which  pertains 
to  NYSEG's  sale  of  capacity  and 
associated  energy  to  Vermont  PubUc 
Power  Supply  Authority  (VPFSA).  The 
amendment  is  l>eing  made  at 
Commission  StafTs  request. 

NYSEG  requests  that  November  1 , 
1993  be  allowed  as  the  effective  date  of 
the  filings  and  requests  waiver  of  the  60- 
day  notice  requirement  for  its  filings  in 
this  docket. 

NYSEG  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission,  Vermont  Public  Service 
Board,  VPPSA.  die  Town  of  Hardwick 
Electric  Department,  the  Village  of  Hjrde 
Park  Electric  Department,  the  Village  of 
Ludlow  Electric  Light  Department,  and 
the  Village  of  Stowe  Water  and  Light 
DepartmenL 

Comment  date:  December  23. 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  UNFTIL  Power  Corp.  v.  Public 
Service  Company  of  New  Hani|iishire 
and  Northeast  Utilities 

(Docket  No.  EL92-42-002] 

Take  notice  tiut  on  DecemlMr  3. 1993. 
Public  Servioe  Company  of  New 
Hampshire  (PSNH)  m«de  an  amended 
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compliance  filing  as  discussed  in  its 
compliance  filing  of  September  20, 1993 
in  response  to  the  Commission's  August 
4, 1993  letter  order  in  the  above 
captioned  docket. 

PSNH  states  that  a  copy  of  its 
amended  compliance  filing  has  been 
mailed  to  Unitil  Power  Corp.  and  the 
New  Hampshire  Public  Utilities 
Commission. 

PShfH  requests  that  the  Commission 
waive  its  fihng  regulations  to  the  extend 
necessary  to  enable  compliance  with  the 
Commission's  order. 

Comment  date:  Decem'>er  23, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Florida  Power  k  Li^bt  Co. 
[Docket  No.  ER94-98-0001 

Take  notice  that  on  December  3. 1993 
FPL  submitted  supplemental 
information  regarding  its  filing  in  the 
above-captioned  docket.  FPL  submitted 
the  information  in  response  to  a  request 
from  the  Commission's  staff. 

Comment  date:  December  23,  1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

IL^Bayside  Cogeneration,  LJ>. 

(I  ocket  No.  QF94-9-000) 

On  December  7, 1993,  Bayside 
Cogeneration,  L.P.  (Bayside)  tendered 
ft  r  filing  a  supplement  to  its  filing  in 
this  docket.  The  supplement  pertains  to 
t<;chnical  aspects  of  the  quaUfying 
facility.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

Comment  date:  December  28, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

B.  Take  notice  that  the  following 
filings  have  been  made  with  the 
Commission  and  public  notice  was 
issued  on  December  10,  1993: 

1.  Central  Illinois  Light  Company 

[Docket  No.  ER94-2&-000] 

Take  notice  that  on  December  8, 1993, 
Central  Illinois  Light  Company  tendered 
for  filing  an  amendment  in  the  above- 
referenced  docket. 

Comment  date:  December  27. 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Entergy  Services,  Inc. 

[Docket  No.  EL92-36-0021 

Take  notice  that  on  December  7, 1993, 
Entergy  Services,  Inc.  tendered  for  filing 
its  compUance  filing  in  the  above- 
referenced  docket. 

Comment  date:  December  27, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  N.E., 
Washington.  DC  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commiesion  in 
determining  the  appropriare  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Loi>  0.  Cashell.  • 

Secretary. 
[FR  Doc.  93-30813  Filed  12-16-93;  8:45  am] 

BRIMQ  COOC  1717-01-P 

[Docket  No.  CP92-441-004.  et  al.] 

National  Fuel  Gas  Supply  Corporation, 
et  al.;  Natural  Gas  Certificate  Filings 

A.  Take  notice  that  the  following 
filings  have  been  made  with  the 
Commission  and  public  notice  was 
issued  on  December  9, 1993: 

1.  National  Fuel  Gas  Supply  Corp. 

[Docket  No.  CP92-441-004I 

Take  notice  that  on  December  6. 1993. 
National  Fuel  Gas  Supply  Corporation 
("National"),  10  Lafayette  Square, 
Buffalo,  NY  14203  filed  a  petition  tg 
amend  a  certificate  of  public 
convenience  and  necessity  issued  by  the 
Commission  by  order  dated  November 
4, 1992,  in  Docket  No.  CP92-441-O00. 
In  that  order,  National  and  Tennessee 
Gas  Pipeline  Company  were  authorized 
to  construct  facilities  that  will  permit 
National  to  provide  firm  natural  gas 
transportation  services  in  an  aggregate 
maximum  quantity  of  68,830  Dth  per 
day  from  the  Niagara  import  point  to 
various  delivery  points  on  National's 
pipeline  system. 

One  of  the  facilities  authorized  by  the 
Commission  in  that  order  was  a  new 
720  horsepower  compressor  unit  at 
National's  Lamont  compressor  station  at 
Lamont,  Pennsylvania.  National  now 
submits  that,  due  to  the  operational 
flexibility  gained  from  its  recent 
replacement  of  obsolete  or  deteriorated 
compressor  units  at  its  Roystone 
compressor  station,  it  has  become 
unnecessary  to  construct  additional 
compression  at  its  Lamont  Station  in 


order  to  meet  its  obligations  to  its  firm 
project  shippers.  National  therefore 
requests  that  the  certificate  previously 
issued  in  this  proceeding  be  amended  to 
reflect  the  cancellation  of  the  additional 
720  horsepower  at  its  Lamont  Station. 
National  also  requests  any  modifications 
to  the  waiver  of  tariff  provisions, 
granted  in  the  November  4  Order,  as  are 
necessary  to  reflect  National's  intention 
to  waive  its  right  to  additional  security 
from  its  firm  shipper,  given  the 
cancellation  of  this  station. 

Comment  date:  December  30,  1993,  in 
accordance  with  the  first  paragraph  of 
Standard  Peu-agraph  F  at  the  end  of  this 
notice. 

2.  Columbia  Gas  Transmission  Corp. 

(Docket  No.  CP94-1 21-000) 

Take  notice  that  on  December  6, 1993, 
Columbia  Gas  Transmission  Corporation 
(Columbia),  1700  MacCorkle  Avenue, 
S.E.,  Charleston.  West  Virginia  25314, 
filed  an  application  with  the 
Commission  in  Docket  No.  CP94-121- 
000  pursuant  to  Section  7(c)  of  the 
Natural  Gas  Act  (NGA)  for  authorization 
to  construct  and  operate  0.4  mile  of  20- 
inch  pipe  and  2.7  miles  of  30-inch  pipe 
in  Kanawha  County,  West  Virginia,  all 
as  more  fully  set  forth  in  the  application 
which  is  open  to  the  public  for 
inspection. 

Columbia  proposes  to  install  the  0.4 
mile  of  20-inch  pipe  and  2.7  miles  of  30- 
inch  pipe  in  Kanawha  County  in  order 
to  replace  old  pipe  that  has  deteriorated. 
The  new  pipeline  segments  would 
replace  two  looped  segments  of  0.4  mile 
of  16-inch  pipe  and  5.5  miles  of  20-inch 
pipe.  Columbia  estimates  that  it  would 
spend  $4,993,000  to  replace  the 
deteriorated  pipeline  loop  segments. 
Columbia  does  not  request  authorization 
for  any  new  or  additional  service. 

Comment  date:  December  30, 1993.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

B.  Take  notice  that  the  following 
filing  has  been  made  with  the 
Commission  and  public  notice  was 
issued  on  December  13, 1993: 

Iroquois  Gas  Transmission  System.  L.P. 

[Docket  No.  CP94-1 1 7-000] 

Take  notice  that  on  December  3, 1993. 
Iroquois  Gas  Transmission  System.  L.P. 
(Iroquois).  One  Corporate  Drive.  Suite 
606.  Shelton.  Connecticut  06484.  filed 
in  Docket  No.  CP94-1 17-000  a  request 
pursuant  to  Section  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  construct  a  sales  tap  on 
behalf  of  Niagara  Mohawk  Power 
Cojrporation  (Niagara  Mohawk)  under 
Iroquois'  blanket  certificate  issued  in 
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Doldket  No.  CP89-634-000.  et  al. 
pursuant  to  Section  7  of  the  Natural  Ges 
Act,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

The  sales  tap.  it  is  said,  would  be 
located  at  milepost  70.5.  west  of  and 
adjacent  to  the  site  of  Iroquois'  proposed 
Croghan  Compressor  Station  in  the  to«vn 
of  Croghan.  Lev^ris  County.  New  York 
and  would  be  used  to  deliver  up  to 
51.000  Mcf  of  natur«l  gas  per  day  to 
Niagara  Mohawk. 

fuagara  MohaindL.  it  is  said,  would 
construct  a  lateral  from  Carthage,  New 
York  that  vrould  interconnect  with 
Iroquois'  pipeline  facilities  at  or  near 
Croghan,  New  York  at  the  site  of  the 
proposed  sales  tap. 

Comment  date:  January  27, 1994.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  beard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Enargy  Regulatory  Commission. 
Washlogton.  DC  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  38^.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protesU 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  andProcedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/ or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 


Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  «vill  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  Cor  filing  a  protest  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
LokD.  Casheli. 
Secretary. 

[FR  Doc  93-30814  Filed  12-16-93:  &4S  am] 
BNJJNO  cooe  «n7-M-» 


[Docket  No.  TM94-3-M-001] 

ANR  Pipeline  Co.;  Proposed  Changes 
InFERCGasTarfff 

December  13. 1993. 

Take  notice  that  ANR  Pipeline 
Company  (ANR)  on  December  8. 1993. 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1, 1st  Revised  Second  Revised  Sheet  Na 
17,  proposed  to  be  effective  January  1, 
1994. 

ANR  states  that  the  above  referenced 
tariff  sheet  is  being  filed  to  replace 
Third  Revised  Sheet  No.  17,  filed  on 
December  1, 1993.  Such  sheet  vras  filed 
with  incorrect  pagination. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  §385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  protests 
should  be  filed  on  or  before  December 
20. 1993.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Loia  D.  Cashell, 
Secretary. 

[FR  Doc  93-30789  Filed  12-1&-93;  8:45  am] 
BOUNO  COOC  srir-oi-H 


[Docket  No.  IV»4-77-00(q 

Mojave  Pipeline  Ca;  Petition  for 
Umlted  Waiver 

December  13, 1993. 

Take  notice  that  on  December  7, 1993, 
Mojave  Pipeline  Company  (Mojave) 
tendered  a  petition  for  limited  waiver 
pursuant  to  Rules  212  and  1101  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  Mojave  requests  a  limited 
waiver  of  the  reporting  requirements 
contained  in  part  284  of  the 
Commission's  regulations. 

Mojave  states  mat  with  the 
implementation  of  its  Order  No.  636 
capacity  release  program.  Releasing 
Shippers  on  Mojave's  system  may 
release  firm  transportation  capacity 
from  various  receipt  points  to  various 
delivery  points,  on  either  a  permanent 
or  temporary  basis,  to  replacement 
shippers.  Since  Part  284  of  the 
Commission's  Regulations  deariy 
mandates  the  reporting  of  transportation 
transactions,  Mojave  anticipates  that  the 
reporting  of  capacity  release 
transactions  will  increase  the  number  of 
transportation  reports  required  to  be 
filed.  Further,  the  ability  to  have  fiexibla 
receipt  and  delivery  points  may  require 
Mojave  to  file  a  significant  number  of 
subsequent  reports  after 
implementation. 

Mojave  states  that,  in  view  of  the 
administrative  burden  associated  with 
Mojave's  preparation  and  filing  of  these 
reports  for  capacity  release  transactions 
and  the  Commission's  related  review. 
Mojave  requests  waiver  of  those  sections 
of  part  284.  subparts  B  §234.106  and  G 
§  284.223(d)  of  the  Commission's 
regulations  that  require  Mojave  to  file 
initial,  subsequent,  or  termination 
reports  within  thirty  days  or  upon 
termination  of  the  service  associated 
with  the  capacity  release  program  on 
Mojave's  system.  Mojave  further 
requests  that  the  waiver  also  apply  to  ail 
transportation  transactions  that  involve 
solely  the  addition  or  deletion  of  receipt 
and  delivery  points. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motioa 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  December  20;  1993. 
Protests  will  be  considered  by  the 
Coomiission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  maice  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
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intervene.  Copies  of  this  filing  are  on 

file  with  the  Commission  and  are 

available  for  public  inspection  in  the 

public  refiarence  room. 

L«kD.CitlMil. 

Secntaiy. 

[FR  Doc  93-a0790  Piled  12-16-03;  8:45  am] 
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Offlee  of  Foeeil  Energy 

Clean  Coal  International  Technology 
Trancfer  Program;  Meeting 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  objective  of  this  notice  is 
to  notify  interested  companies,  the 
international  community,  and  the 
pubUc  of  the  Department  of  Energy's 
(DOE)  intent  to  hold  a  public  meeting 
that  will  assist  DOE  in  meeting  its 
statutory  requirements  of  section  1332 
of  Public  I^w  102-486,  the  Energy 
Pohcy  Act  of  1992  (H»ACT). 
DATES:  A  meeting  is  planned  on 
February  10-11, 1994,  to  introduce  and 
explain  these  objectives  to  interested 
companies  and  the  general  public. 
ABDRESSES:  Hyatt  Regency  Washington 
on  Capitol  Hill,  400  New  Jersey  Avenue, 
NW..  Washington,  DC  20001.  Tel:  202- 
737-1234  or  1-800-882-1234. 
SUPPLEMENTARY  INFORMATION:  The 
agenda  for  this  meeting  is  as  follows: 

The  first  day  of  the  meeting  will  begin 
at  10  a.m.  with  an  opening  plenary 
session  in  which  DOE  will  provide 
background  on  section  1332,  and  the 
draft  findings  of  a  study  of  the  market 
potential  for  export  of  clean  coal 
technologies.  DOE  will  also  present,  for 
comment,  a  draft  approach  for 
implementing  the  technology  transfer 
program. 

Following  the  plenary  session,  several 
breakout  sessions  will  be  held.  Each 
breakout  session  will  focus  on  a  region 
where  projects  may  be  supported  in  host 
countries.  At  each  breakout  session, 
representatives  of  U.S.  industry  and 
potential  host  countries  are  invited  to 
discuss  market  areas  and  types  of 
projects  for  which  financial  assistance 
and  other  types  of  activities  may  be  of 
interest  to  assist  U.S.  industry  to 
participate  in  these  markets. 

Following  the  breakout  sessions,  a 
closing  plenary  session  will  be  held  at 
which  time  reports  of  the  findings  of  the 
breakout  sessions  will  be  presented. 

The  second  day  will  consist  of  one 
three  hour  session  and  will  begin  at  9 
a.m.  It  will  consist  of  an  expert  panel 
discussing  impediments  to  financing 
clean  coal  projects  in  section  1332 
coimtries  and  will  identify  existing  and 


new  financial  mechanisms  to  assist  U.S. 
industry  participation. 

FOR  FURTHER  MFORMATION  CONTACT: 

Backgroimd  information,  a  detailed 
agenda  and  a  pre-registration  form  may 
be  obtained  by  contacting  Jean  Lerch  by 
phone  202-586-7320,  fax  202-586- 
8488  or  by  writing  to:  Ms.  Jean  Lerch, 
U.S.  Department  of  Energy,  FE-20, 
Room  4G-052,  Washington.  DC  20585. 

If  you  are  interested  in  participating 
in  the  meeting,  please  send  a  pre- 
registration  form  to  Jean  Lerch  by  mail 
or  fax,  no  later  than  January  31, 1994. 

BACKGROUND  INFORMATION:  Section  1332 
of  PubUc  Law  102-486,  the  Energy 
Policy  Act  of  1992.  authorizes  DOE  to 
conduct  an  International  Clean  Coal 
Technology  Transfer  Program. 

Section  1332  directs  the  Secretary  of 
Energy  to  provide  financial  assistance 
for  projects  to  improve  efficiency  and 
reduce  emissions,  located  in  developing 
countries  and  in  countries  with 
economies  in  transition  for  non-market 
economies.  In  preparation  for  these 
projects,  the  Department,  among  other 
things,  is  to  prepare  a  list  of  potential 
projects  and  identify  host  countries. 

On  November  11. 1993.  Pubfic  Law 
103-138.  Appropriations  for  Interior 
and  Related  Agencies  was  signed  by  the 
President.  The  Conference  Report  for 
the  law  earmarks  funds  for  initial 
implementation  of  section  1332.  The 
Report  specifically  directs  the  Secretary 
of  Energy  to  identify  potential  markets 
for  clean  coal  technologies  in  section 
1332  coimtries  and  to  identify  existing 
or  new  financial  mechanisms  for    j 
financial  support  to  be  provided  by  the 
Federal  Government  to  enhance  the 
ability  of  U.S.  industry  to  participate  in 
these  markets.  To  accomplish  the  above, 
the  Secretary  is  to  consider  input  fi-om 
U.S.  industry  and  to  submit  a  report  to 
the  Appropriations  Committee  of  the 
House  and  Senate  by  May  12, 1994. 

To  assist  in  the  preparation  of  the 
report  and  to  consider  industry  input, 
the  Department  will  sponsor  a  two-day 
public  meeting  that  will  take  place  at 
the  Hyatt  Regency  Washington  on 
Capitol  Hill  in  Washington.  DC.  on 
February  10-11. 1994. 
Jack  S.  Siegel. 

Acting  Assistant  Secretary  for  Fossil  Energy. 
(FR  Doc.  93-30848  Filed  12-1&-93;  8:45  am) 
WUMO  COOC  MS»^-r 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4S15-S] 

Public  Water  Syctem  Supervlaion 
Program  Revialon  for  the 
Commonwealth  of  Virginia 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTKM:  Notice. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  the  provisions  of 
section  1413  of  the  Safe  Drinking  Water 
Act  as  amended.  42  U.S.C.  300f  et  seq., 
and  40  CFR  142.10,  the  National 
Primary  Drinking  Water  Regulations, 
that  the  Commonwealth  of  Virginia  has 
revised  their  approved  State  Public 
Water  System  Supervision  Primacy 
Program.  Virginia  has  adopted  drinking 
water  regulations  for:  (1)  Filtration, 
disinfection,  turbidity,  giardia  lamblia, 
viruses,  legionella,  andheterotrophic 
bacteria  that  corresponds  to  the  National 
Primary  Drinking  Water  Regulations  for 
filtration,  disinfection,  turbidity,  giardia 
lamblia,  viruses,  legionella,  and 
heterotrophic  bacteria  promulgated  by 
EPA  on  June  29. 1989  (54  FR  27486); 
and  (2)  total  coli  forms  (including  fecal 
coliforms  and  E.  Coli)  that  corresponds 
to  the  National  Primary  Drinking  Water 
Regulations  for  total  coliforms 
(including  fecal  coliforms  and  E.  CoU) 
promulgated  by  EPA  on  June  29, 1989 
(54  FR  27544).  EPA  has  determined  that 
these  State  program  revisions  are  no  less 
stringent  than  the  corresponding 
Federal  regulations.  Therefore,  EPA  has 
tentatively  decided  to  approve  these 
State  program  revisions  and  EPA 
approves  any  official  determinations 
made  by  Virginia  with  regard  to 
filtration  or  groimd  water  under  the 
direct  influence  of  surface  water  under 
the  Federal  Surface  Water  Treatment 
Rule. 

All  interested  parties  are  invited  to 
request  a  public  hearing.  A  request  for 
a  public  hearing  must  be  submitted  by 
January  18, 1994,  to  the  Acting  Regional 
Administrator  at  the  address  shown 
below.  Frivolous  or  insubstantial 
requests  for  a  hearing  may  be  denied  by 
the  Acting  Regional  Administrator. 
However,  if  a  substantial  request  for  a 
public  request  is  made  by  January  18, 
1994,  a  public  hearing  will  be  held.  If 
no  timely  and  appropriate  request  for  a 
hearing  is  received  and  the  Acting 
Regional  Administrator  does  not  elect  to 
hold  a  hearing  on  his  own  motion,  this 
determination  shall  become  effective  on 
January  18, 1994. 

A  request  for  a  public  hearing  shall 
iiiclude  the  following:  (1)  The  name, 
address,  and  telephone  number  of  the 
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individual,  organization,  or  other  entity 
requesting  a  hearing.  (2)  A  brief 
statement  of  the  requesting  person's 
interest  in  the  Acting  Regional 
Administrator's  determination  and  of 
information  that  the  requesting  person 
intends  to  submit  at  such  a  hearing.  (3) 
The  signature  of  the  individual  making 
the  request;  or.  if  the  request  is  made  on 
behalf  of  an  organization  or  other  entity, 
the  signature  of  a  responsible  official  of 
the  organization  or  other  entity. 
ADDRESSES:  All  documents  relating  to 
this  determination  are  available  for 
inspection  between  the  hours  of  8:00 
a.m.  and  4:30  p.m.,  Monday  through 
Friday,  at  the  following  offices: 
Acting  Regional  Administrator,  U.S. 
Environmental  Protection  Agency, 
Region  3.  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107. 
Virginia  Department  of  Health,  1500 
East  Main  Street,  P.O.  Box  2448, 
Richmond,  Virginia  23218. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ghassan  M.  Khaled,  U.S.  EPA,  Region  3, 
Drinking  Water  Section  (3WM41),  at  the 
Philadelphia  address  given  above; 
telephone  (215)  597-8992. 

Dated:  December  9, 1993. 
W.T.  Wisniewski, 

Acting  Regional  Administrator,  EPA,  Region 
3. 

[FR  Doc.  93-30860  Filed  12-1&-93;  8!45  am] 

MUMO  cooe  Kso-eo-M 


[ER-FRL-4706-6] 

Environmental  Impact  Statements  and 
Reguiationa;  Availability  of  EPA 
Commenta 

Availability  of  EPA  comments 
prepared  November  22. 1993  Through 
November  26, 1993  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  Section  309  of  the  Clean  Air  Act 
and  Section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  10, 1993  (58  FR  18392). 

Drafk  ElSa 

ERP  No.  D-COE-F39035-WI  Rating 
E02.  East  Channel  of  the  Mississippi 
River  at  Prairie  du  Chien  Long-Term 
Channel  Maintenance  Plan  and  St. 
Feriole  Island  and  Adjacent  Mainland 
Barge  Transloading  Facihty  Upgrading 
and  Expansion,  Implementation  and 
COE  Permits,  Prairie  du  Chien.  WI. 

Summary:  EPA  had  environmental 
objections  to  the  proposed  project 


which  related  to  the  potential  impacts  to 
high  quality  aquatic  habitat.  Federally 
hsted  endangered  species,  water  quality 
and  historic  resources. 

ERP  No.  D-FH1V-D40262-DE  Rating 
EC2,  US  301  Corridor  Transportation 
Improvement  between  Maryland/ 
Delaware  State  Line  west  of  Middletown 
to  1-95  near  Newark,  Funding,  Right-of- 
Way,  COE  Section  10  and  404  Permits, 
New  Castle  County,  DE. 

Summary:  EPA  expressed 
environmental  concerns  regarding 
terrestrial  and  wetland  habitat  analysis 
as  well  as  project  purpose,  need  and 
level  of  service  information. 

ERP  No.  D-FHW-U0187-OR  Rating 
LO,  Ferry  Street  Bridge  Corridor 
Transportation  Improvements,  Oakway 
Road  to  East  Broadway  Coburg  Road, 
Funding,  Right-of-Way  Grant,  NPDES 
Permit,  COE  Section  10  and  404 
Permits,  Willamette  River,  Lane  County, 
OR 

Summary:  EPA  had  no  objections  to 
the  proposed  action,  additional 
information  relating  to  water  quality 
and  noise  impacts  was  requested. 

ERP  No.  D-USN-L11018-WA  Rating 
LO,  Whidbey  Island  Naval  Air  Station. 
Air  Operations  Management  between 
Ault  Field  and  Outlying  Field 
Coupeville.  Oak  Harbor.  WA. 

Summary:  EPA  fotmd  no  significant 
statutory  or  jurisdictional  issues 
requiring  changes  to  the  proposal. 

ERP  No.  DS-VAD-F99008-IL  Rating 
E02.  Northeastpm  Illinois  Area  National 
Cemetery  Development.  Construction 
and  Operation.  Updated  Information 
Concerning  New  Site  Selection,  Joliet. 
Grant  Park  or  Cissna  Park,  Possible  COE 
Section  404  Permit,  Kankanka,  Iroquois 
or  Will  Counties,  IL. 

Summary:  EPA  expressed 
environmental  objections  with  the  Johet 
site  due  to  impact  to  open  grasslands. 
EPA  believed  there  are  other  sites 
\^thin  the  Joliet  Arsenal  that  maybe 
acceptable. 

Final  EISs 

ERP  No.  F-AFS-K65J47-CA  Lowell 
Hill  Area,  Nevada  City  Ranger  District 
and  near  Brandy  City,  Downieville 
Ranger  District.  Long-Term  Soil 
Productivty  Study,  Implementation. 
Tahoe  National  Forest.  Nevada  and 
Sierra  Counties.  CA. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  formal 
letter  was  sent  to  the  preparing  agency. 

ERP  No.  F-BLM-K20000-CA 
Broadwell  Basin  Residuals  Repository 
and  Treatment  Facility  for  Specified 
Hazardous  Waste,  Construction  and 
Operation,  Right-of-Way  Grants,  Mineral 
Material  Sales  Permits  and  COE  Section 
404  Permit,  San  Bernardino  County,  CA. 


Summary:  EPA  expressed 
environniental  concerns  that  current 
understanding  of  the  site  hydrogeology 
is  insufficient  to  anticipate  potential 
impacts  to  groundwater.  EPA  also  noted 
that  the  project  may  not  meet  Federal  air 
quahty  standards  for  particulate  matter 
less  than  10  microns  in  diameter  (PMlO 
emission). 

ERP  No.  F-COE-K39034-CA  Bel 
Marin  Key  Unit  5  (BMK5)  Residential 
Commimity  Construction  and 
Development,  Master  Plan  and  Rezoning 
Application  Approvals  and  Permits. 
-Novato  Creek.  Marin  County.  CA. 

Summary:  EPA  expressed 
environmental  concerns  regarding 
imresolved  issues  in  the  Final  EIS 
including  potential  air  quality  impacts 
and  impacts  to  wetlands  and  other 
waters  of  the  United  States.  EPA 
requested  that  careful  consideration  be 
given  to  EPA's  comments  when 
preparing  the  Record  of  Decision. 

ERP  No.  F-FHW-F40318-MN  US  14 
Construction.  Owatonna  to  Kasson. 
Funding  and  Section  404  Permit.  Dodge 
and  Steele  Counties,  MN. 

Summary:  EPA  felt  environmental 
objections  in  the  draft  EIS  had  been 
satisfactorily  addressed,  provided  that 
mitigation  proposed  in  the  Final  EIS  is 
implemented. 

ERP  No.  F-FHW-K40187-CA  CA-17 
at  Lexington  Reservoir  Interchange 
Project,  Interchange  and  Frontage  Roads 
Construction  south  of  the  Town  of  Los 
Gatos,  Funding  and  Section  404  Permit, 
Santa  Clara  County,  CA. 

Summary:  EPA  requested  that  the 
Final  EIS  mitigation  measures  be 
included  in  the  FHWA  Record  of 
Decision  and  in  the  California 
Department  of  Transportation's 
application  to  the  Army  Corps  of 
Engineers  for  a  Clean  Water  Act  Section 
404  permit. 

ERP  No.  F-UAF-F11022-MI 
Wurtsmith  Air  Force  Base  Disposal  and 
Reuse,  Implementation,  Iosco  Coimty, 
MI. 

Summary:  EPA  expressed 
environmental  concerns  regarding 
impacts  associated  with  the  on-base 
water  wells.  Due  to  the  contamination  of 
the  wellfield  EPA  recommended  the 
wells  be  capped  to  prevent,  future  use, 
or  the  wells  are  permanently  posted 
with  warnings  to  describe  the  risk 
associated  with  consiuning  this  water. 
Furthermore,  additional  measures  need 
to  be  taken  to  ensure  that  the  Tcjwnship 
of  Oscoda  wellfields  are  adequately 
protected.  These  measures  include  the 
establishment  of  wellhead  protection 
areas,  and  groundwater  monitoring  at 
the  perimeter  of  the  wellfields. 

ERP  No.  F-VAD-G99005-OK 
Oklahoma  Qty  Area  National  Cemetery 
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Construction  and  Operation,  Site 
Selection,  Lake  Arcadia,  Qty  of  Guthrie 
or  Fort  Reno,  Logan,  Canadian  or 
Oklahoma  County,  OK. 

Summary:  EPA  had  no  objections  to 
the  proposed  project  as  described  in  the 
Final  EIS. 

Regulations 

ERP  No.  R-CGD-A59010-00  33  CFR 
part  157:  Structiiral  and  Operational 
Measures  to  Reduce  Oil  Spills  from 
Existing  Tank  Vessels  Without  Double 
Hulls;  Proposed  Rules  (58  FR  54870). 

Summary:  EPA  concurred  with  the 
Coast  Guard's  proposed  rule  regarding 
interim  protection  measures 
recommended  to  safeguard  United 
States  seas  from  oil  spills.  This  rule  is 
to  be  in  effect  until  2015.  when  double 
hulls  will  be  manadatory  for  oil  carrying 
vessels  over  the  weight  of  5,000  pounds. 

Dated:  December  13, 1993. 
WilliuB  D.  Dickafson, 
Deputy  Director,  Office  of  Federal  Activities. 
[FR  Doc.  93-^0889  Piled  12-1^-93;  8:4S  am) 
BtUMQCOOC 


[EfV-Fm.-4706-«) 

EfW<ronm«ntal  Impact  Statomants; 
Availability 

RESPONSIBLE  AGENCY:  Office  of  Federal 
Activities.  General  Information  (202) 
260-5076  or  (202)  260-5075.  Weekly 
receipt  of  Environmental  Impact 
Statements  Filed  December  6, 1993 
Through  December  10. 1993  Pursuant  to 
40  CFR  1506.9. 

EIS  No.  930439.  FINAL  EIS,  EPA,  FL. 
Cedar  Bay  Cogeneration  Facility, 
Construction  and  Operation,  NPDES 
Permit.  Duval  County,  FL,  Due: 
January  18. 1994,  Contact:  Heinz 
Mueller  (404)  347-3776. 
^S  No.  930440.  DRAFT  EIS,  FAA,  DC. 
Airport  Surveillance  Radar  Model  9 
(ASR-9)  Facility  to  support  the 
Washington  National  Airport  and 
security  coverage  over  the  White 
House  and  Capitol  Bmlding,  Site 
Selection,  Construction  and 
Operation,  Washington,  DC,  Due: 
January  31, 1994,  Contact:  Mike  Lanz 
(718) 553-1198. 
EIS  No.  930441.  FINAL  EIS,  ELM.  NM, 
Dark  Canyon  Special  Management 
Aree,  Oil  and  Gas  Leasing,  Permit  for 
Approval  to  Drill  near  Carlsbad 
Caverns  National  Park,  Eddy  County, 
NM,  Due:  January  18, 1994,  Contact: 
Joe  Incardine  (505)  438-7458. 
EIS  No.  930442.  LEGISLATIVE  DRAFT, 
AFS.  OR.  Wallowa  River  Wild  and 
Scenic  River  Study,  Designation  or 
Nondeaignation  in  the  National  Wild 
and  Scenic  Rivers  System,  Umatilla 


National  Forests,  Union  and  Wallowa 
Counties,  OR.  Due:  January  31, 1994, 
Contact:  Steve  Davis  (503)  523-6391. 

Dated  December  13, 1993. 
Williaa  a  DkkmoB, 
Deputy  Director.  Office  of  Federal  Activities. 
IFR  Doc.  93-30888  Filed  12-16-93;  8:45  am) 
iNlMQCOOC: 


Toxica  Data  Raporting  Subcommlttaa 
of  tha  Envlronmantal  Information  and 
Aaaaaamanta  CommittaaKational 
Advisory  Council  for  Environmental 
Policy  and  Technology;  Public  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTXM:  Notice  of  public  meeting. 

SUMMARY:  Under  the  Federal  Advijory 
Committee  Act,  EPA  gives  notice  of  a  2 
day  meeting  of  the  Toxics  Data 
Reporting  subcommittee  of  the  National 
Advisory  Council  for  Environmental 
PoUcy  and  Technology.  This  will  be  the 
fifth  meeting  of  the  Toxics  Data 
Reporting  subcommittee,  whose  mission 
is  to  provide  advice  to  EPA  regarding 
the  Agency's  Toxics  Releese  Inventory 
(TRI)  Program. 

DATES:  The  public  meeting  will  take 
place  on  January  13. 1994  from  8:30 
a.m.  to  5  p.m..  and  January  14, 1994 
from  8:30  a.m.  to  3  p.m.  Members  of  the 
public  wishing  to  make  comments  at 
this  meeting  should  submit  their 
comments,  in  writing,  by  January  6. 
1994. 

ADDRESSES:  The  public  meeting  wil]  be 
held  at  the  Bellevue  Hotel.  Lexington 
Room,  15  E  Street.  Northwest. 
Washington,  DC  20001  (202-638-0900). 
Written  comments  must  be  submitted 
to:  U.S.  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington.  • 
DC  20460,  Attn:  Sam  Sasnett,  7408. 

FOR  FURTHER  INFORMA-nON  CONTACT: 
Cassandra  Vail,  Environmental 
Assistance  Division,  U.S.  Environmental 
Protection  Agency,  Mail  Stop  7408,  401 
M  St.,  SW..  Washington,  DC  20460 
Telephone:  202-260-0675. 

SUPPLEMENTARY  INFORMATION:  EPA  is 
proposing  that  the  subcommittee 
discuss  the  following  subjects: 
Expansion  of  the  facilities  subject  to 
reporting  under  TRI.  development  of  the 
subcommittee's  report  on  its  previously 
discussed  sufficiency  of  the  new  data 
elements  in  meeting  the  mandate  of  the 
Pollution  Prevention  Act.  The  agenda 
for  the  two  days  will  focus  on  those 
topics. 


Dated:  December  13. 1993. 
David  |.  Graham, 

Designated  Federal  Official.  Office  of 
Cooperative  Environmental  Management. 
(FR  Doc.  93-30861  Filed  12-16-93;  8:45  am) 
BKJJNQCOOe 


[FRL-4815-1] 

State  of  Alabama:  Partial  Program 
Adequacy  Determination  of  State/ 
Tribal  Municipal  Solid  Waste  Permit 
Program 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  tentative 
determination  on  partial  program 
application  of  the  State  of  Alabama  for 
partial  program  adequacy 
determination,  public  hearing  and 
public  comment  period. 

SUMMARY:  Section  4005(c)(1)(B)  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA),  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984,  requires 
States  to  develop  and  implement  permit 
programs  to  ensure  that  municipal  solid 
waste  landfills  (MSWLFs)  which  may 
receive  hazardous  household  waste  or 
small  quantity  generator  waste  will 
comply  with  the  revised  Federal 
MSWLF  Criteria  (40  CFR  part  258). 
RCRA  section  4005(c)(1)(C)  requires  the 
Environmental  Protection  Agency  (EPA) 
to  determine  whether  States  have 
adequate  "permit"  programs  for 
MSWUs,  but  does  not  mandate 
issuance  of  a  r\ile  for  such 
determinations.  EPA  has  drafted  and  is 
in  the  process  of  proposing  the  State/ 
Tribal  Implementation  Rule  (STIR)  that 
will  provide  procedures  by  which  EPA 
will  approve,  or  partially  approve. 
State/Tribal  landfill  permit  programs. 
The  Agency  intends  to  approve 
adequate  State/Tribal  MSWLF  permit 
programs  as  applications  are  submitted. 
Thus,  these  approvals  are  not  dependent 
on  final  promulgation  of  the  STIR.  Prior 
to  promulgation  of  STIR,  adequacy 
determinations  will  be  made  based  on 
the  statutory  authorities  and 
requirements.  In  addition,  States/Tribes 
may  use  the  draft  STIR  as  an  aid  in 
interpreting  these  requirements.  The 
Agency  believes  that  early  approvals 
have  an  important  benefit.  Approved 
State/Tribal  permit  programs  provide 
interaction  between  the  State/Tribe  and 
the  owner/ operator  regarding  site- 
specific  permit  conditions.  Only  those 
owners/operators  located  in  State/Tribes 
with  approved  permit  programs  can  use 
the  site-sp>ecific  flexibility  provided  by 
paxt  258  to  the  extent  the  StateOYibal 
permit  program  allows  such  flexibility. 
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EPA  notes  that  regardless  of  the 
approval  status  of  a  State/Tribe  and  the 
permit  status  of  any  facility,  the  Federal 
landfill  criteria  will  apply  to  all 
permitted  and  unpermitted  MSWLF 
facilities. 

The  State  of  Alabama  applied  for  a 
partial  determination  of  adequacy  imder 
section  4005  of  RCRA.  Region  IV  of  EPA 
reviewed  the  State  of  Alabama's 
apphcation  and  made  a  tentative 
determination  of  adequacy  for  those 
portions  of  the  State  of  Alabama's 
MSWLF  permit  program  that  are 
adequate  to  assure  compliance  with  the 
revised  MSWLF  Criteria.  These  portions 
are  described  later  in  this  notice.  The 
State  of  Alabama  plans  to  revise  the 
remainder  of  its  permit  program  to 
assure  complete  compliance  with  the 
revised  MSWLF  Criteria  and  gain  full 
program  approval.  The  State  of 
Alabama's  application  for  partial 
program  adequacy  determination  is 
available  for  public  review  and 
comment. 

Although  RCRA  does  not  require  EPA 
to  hold  a  public  hearing  on  a 
determination  to  approve  any  State/ 
Tribe's  MSWLF  program,  the  Region  has 
scheduled  an  opportunity  for  a 
publichearing  on  this  tentative 
determination.  Details  appear  below  in 
the  DATES  section. 
DATES:  All  comments  on  Alabama's 
application  for  a  partial  determination 
of  adequacy  must  be  received  by  the 
close  business  on  February  10, 1994  at 
the  EPA  Region  IV  Office  of  Solid 
Waste,  or  comments  may  be  submitted 
during  the  public  hearing.  The  public 
hearing  will  be  held  on  February  10, 
1994  at  7  p.m.  The  State  will  participate 
in  the  public  hearing  held  by  the  EPA. 
Please  contact  the  individual  indicated 
as  the  contact  below  at  least  72  hours 
before  the  hearing  if  special 
accommodations  are  required. 
ADDRESSES:  Written  comments  should 
be  submitted  to  Ms.  Patricia  S.  Zweig, 
mail  code  4WD-OSW,  EPA  Region  IV, 
Office  of  Solid  Waste,  345  Courtland 
Street,  NE.,  Atlanta,  Georgia  30365. 

The  public  hearing  will  be  held  at 
1751  Congressman  W.L.  Dickinson 
Drive,  Montgomery,  Alabama  in  the 
Main  Hearing  Room. 

Copies  of  Alabama's  application  for 
adequacy  determination  are  available 
during  the  hours  of  8  a.m.  to  4:30  p.m. 
at  the  following  addresses  for  inspection 
and  copying:  Solid  Waste  Section,  Land 
Division,  Alabama  Department  of 
Environmental  Management,  1751 
Congressman  W.  L.  Dickinson  Drive, 
Montgomery.  Alabama  36130,  Attn:  Ms. 
Marilyn  ElUott,  telephone  205-271- 
7715;  and  U.S.  EPA  Region  IV  Library. 


345  Courtland  Street,  NE.,  Atlanta, 
Georgia,  30365,  Attn:  Ms.  Prisdlla 
Pride,  telephone  404-347-4216. 
FOR  FURTHER  INFORMATION  CONTACT:  EPA 
Region  IV,  345  Courtland  Street.  NE., 
Atlanta,  Georgia  30365,  Attn:  Ms. 
Patricia  S.  Zweig,  mail  code  4WD-0SW, 
telephone  404-347-2091. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  October  9. 1991,  EPA  promulgated 
revised  Criteria  for  MSWLFs  (40  CFR 
part  258).  Subtitle  D  of  RCRA,  as 
amended  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA). 
requires  States  to  develop  permitting 
programs  to  ensure  that  MSWLFs 
comply  with  the  Federal  Criteria  under 
part  258.  Subtitle  D  also  requires  in 
section  4005  that  EPA  determine  the 
adequacy  of  State  municipal  solid  waste 
landfill  permit  programs  to  ensure  that 
facilities  comply  with  the  revised 
Federal  Criteria.  To  fulfill  this 
requirement,  the  Agency  has  drafted 
and  is  in  the  process  of  proposing  the 
State/Tribal  Implementation  Rule 
(STIR).  The  rule  will  specify  the 
requirements  which  State/Tribal 
programs  must  satisfy  to  be  determined 
adequate. 

EPA  intends  to  propose  in  STIR  to 
allow  partial  approvals  if:  (1)  The 
Regional  Administrator  determines  that 
the  State/Tribal  permit  program  largely 
meets  the  requirements  for  ensuring 
compliance  with  part  258;  (2)  changes  to 
limited  narrow  part(s)  of  the  State/ 
Tribal  permit  program  are  needed  to 
meet  these  requirements;  and  (3) 
provisions  not  included  in  the  partially 
approved  portions  of  the  State/Tribal 
permit  program  are  a  clearly  identifiable 
and  separable  subset  of  part  258.  These 
requirements,  if  promulgated,  will 
address  the  potential  problems  posed  by 
the  dual  State/Tribal  and  Federal 
programs  that  will  come  into  effect  in 
October  1993  in  those  States/Tribes  that 
only  have  partial  approvals  of  their 
MSWLF  programs.  On  that  date.  Federal 
rules  covering  any  portion  of  a  State/ 
Tribe's  program  that  has  not  received 
EPA  approval  will  become  enforceable. 
Owrners  and  operators  of  MSWLFs 
subject  to  such  dual  programs  must  be 
able  to  imderstand  which  requirements 
apply  and  comply  with  them.  In 
addition,  the  pieces  of  the  Federal 
program  that  are  in  effect  must  mesh 
well  enough  with  the  approved  portions 
of  the  State/Tribal  program  to  leave  no 
significant  gaps  in  regulatory  control  of 
MSWLF's.  Partial  approval  would  allow 
the  Agency  to  approve  those  provisions 
of  the  State/Tribal  permit  program  that 
meet  the  requirements  and  provide  the 


State/Tribe  time  to  make  necessary 
changes  to  the  remaining  portions  of  its 
program.  As  a  result,  owners/operators 
will  be  able  to  work  with  the  State/ 
Tribal  permitting  agency  to  take 
advantage  of  the  Federal  Criteria's 
flexibiUty  for  those  portions  of  the 
program  which  have  been  approved. 

As  provided  in  the  October  9, 1991 
municipal  solid  waste  landfill  rule, 
EPA's  national  Subtitle  D  standards  took 
effect  on  October  9, 1993.  Consequently, 
any  remaining  portions  of  the  Federal 
Criteria  that  are  not  included  in  an 
approved  State/Tribal  program  apply 
directly  to  the  owner/operator  without 
any  approved  State/Tribal  flexibility. 
On  October  1. 1993,  EPA  published  the 
Final  Rule  to  extend  the  effective  date 
of  the  landfill  criteria  for  certain 
classifications  of  landfills  (58  FR 
51536).  On  October  14. 1993,  EPA 
published  corrections  to  the  Final  Rule 
to  extend  the  effective  date  (58  FR 
53137). 

EPA  intends  to  approve  portions  of 
State/Tribal  MSWLF  permit  programs 
prior  to  the  promulgation  of  STIR.  EPA 
interprets  the  requirements  for  States  or 
Tribes  to  develop  "adequate"  programs 
for  permits  or  other  forms  of  prior 
approval  to  impose  several  minimum 
requirements.  First,  each  State/Tribe 
must  have  enforceable  standards  for 
new  and  existing  MSWLFs  that  are 
technically  comparable  to  EPA's  revised 
MSWLF  criteria.  Next,  the  State/Tribe 
must  have  the  authority  to  issue  a 
permit  or  other  notice  of  prior  approval 
to  all  new  and  existing  MSWLFs  in  its 
jurisdiction.  The  State/Tribe  also  must 
pro\'ide  for  public  participation  in 
permit  issuance  and  enforcement  as 
required  in  section  7004(b)  of  RCRA. 
Finally.  EPA  believes  that  the  State/ 
Tribe  must  show  that  it  has  sufficient 
compliance  monitoring  and 
enforcement  authorities  to  take  specific 
action  against  any  owner  or  operator 
that  fails  to  comply  with  an  approved 
MSWLF  program. 

EPA  Regions  will  determine  whether 
a  State/Tribe  has  submitted  an 
"Adequate"  program  based  on  the 
interpretation  outlined  above.  EPA 
plans  to  provide  more  specific  criteria 
for  this  evaluation  when  it  proposes  the 
State/Tribal  Implementation  Rule.  EPA 
expects  States/Tribes  to  meet  all  of  these 
requirements  for  all  elements  of  a 
MSWLF  program  before  it  gives  full 
approval  to  a  MSWLF  prograno^. 

EPA  also  is  requesting  States/Tribes 
seeking  partial  program  approval  to 
provide  a  schedule  for  the  submittal  of 
all  remaining  portions  of  their  MSWLF 
permit  programs.  EPA  notes  that  it 
intends  to  propose  to  make  submission 
of  a  schedule  mandatory  in  STIR. 
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B.  State  of  Aldtama 

On  July  9, 1993,  the  State  of  Alabama 
submitted  an  application  for  partial 
program  adequacy  determination. 
Region  IV  of  EPA  reviewed  Alabama's 
application  and  tentatively  determined 
that  the  State's  Subtitle  D  program  will 
ensure  compliance  with  all  portions  of 
the  Federal  Criteria  except  for  the 
Financial  Assurance  Criteria  set  forth  in 
Subpart  G.  Alabama  currently  does  not 
have  statutory  authority  to  promulgate 
or  enforce  financial  assurance 
regulations,  and  therefore,  is  not 
requesting  approval  of  this  portion  of 
their  program.  Alabama  has  submitted  a 
schedule  and  intends  to  make  statutory 
changes  and  subseouent  regulatory 
changes  to  ensure  that  their  program  is 
fully  comparable  to  the  Federal  criteria. 

Not  all  States/Tribes  will  have 
existing  permit  programs  through  which 
they  can  ensure  compliance  with  all 
provisions  of  the  revised  Federal 
Criteria.  Were  EPA  to  restrict  a  State/ 
Tribe  from  submitting  its  application 
until  it  could  ensuje  compliance  with 
the  entirety  of  40  CFR  part  258,  many 
States/Tribes  would  need  to  postpone 
ol)talning  approval  of  their  permit 
programs  for  a  significant  amount  of 
time.  This  delay  in  determining  the 
adequacy  of  the  State/Tribal  permit 
program  while  the  State/Tribe  revises  its 
statutes  or  regulations  could  impose  a 
substantial  burden  on  owners  and 
operators  of  landfills  because  the  State/ 
lYibe  would  be  imable  to  exercise  the 
flexibility  available  to  States/Tribes 
with  permit  programs  which  have  been 
approved  as  adequate. 

As  a  State's/Tribe's  regulations  and 
statutes  are  amended  to  comply  with  the 
Federal  MSWLF  landfill  regulations, 
unapproved  portions  of  a  partially 
approved  MSWLF  permit  program  may 
be  approved  by  the  EPA.  The  State/ 
Tribe  may  submit  an  amended 
appUcation  to  EPA  for  review  and  an 
adequacy  determination  will  be  made 
using  the  same  criteria  as  for  the  initial 
application.  This  adequacy 
determination  will  be  published  in  the 
Federal  Register  summarizing  the 
Agency's  decision  and  the  portion(s)  of 
the  State/Tribal  MSWLF  permit  program 
affected  and  providing  an  opportvmity 
to  comment  for  a  period  of  30  days,  llie 
adequacy  determination  will  become 
effective  sixty  (60)  days  following 
publication  if  no  adverse  comments  are 
received.  If  EPA  receives  adverse 
comments  on  its  adequacy 
determination,  another  Federal  Register 
notice  will  be  published  either  affirming 
or  reversing  the  initial  decision  while 
responding  to  the  public  comments. 


To  ensure  compliance  with  all  of  the 
revised  Federal  Qiteria,  Alabama  needs 
to  revise  particular  aspects  of  its  permit 
program.  Alabama  submitted  a  sdiedule 
indicating  that  it  will  be  able  to 
complete  these  revisions  by  January  of 
1995.  To  allow  the  State  to  begin 
exercising  some  of  the  flexibility 
allowed  in  States/Tribes  with  adequate 
permit  programs,  EPA  is  proposing  to 
approve  those  portions  of  the  State/ 
Tribe's  program  that  are  ready  for  action 
today. 

EPA  reviewed  the  State's  schedule 
and  believes  it  is  reasonable  because  it 
allows  sufficient  time  for  the  legislative 
schedule  and  the  rule  making  process, 
but  it  still  will  ensure  that  Alabama's 
financial  assurance  criteria  are  in  effect 
by  the  date  the  Federal  financial 
assurance  criteria  take  effect. 

The  Alabama  Depariment  of 
Environmental  Management  (ADEM) 
believes  that  enabling  legislation  lelll  be 
passed  to  authorize  AD^  to  adopt 
regulations  for  financial  assurance  by 
July,  1094.  If  that  schedule  is  met, 
ADEM  plans  to  begin  the  rulemaking 
process  in  August,  1994,  with  the 
regulations  beicoming  final  in  January, 
1995. 

The  public  may  submit  written 
comments  on  EPA's  tentative 
determination  imtil  February  10, 1994. 
Copies  of  Alabama's  application  are 
available  for  inspection  and  copying  at 
the  locations  indicated  in  the 
"Addresses"  section  of  this  notice. 
Comments  may  be  submitted  at  the 
public  hearing  as  transcribed  from  the 
discussion  of  the  hearing  or  in  writing 
at  the  time  of  the  hearing. 

The  State  of  Alabama  proposed  and 
passed  amendments  to  Division  13,^the 
Solid  Waste  Program,  of  the  Alabama 
Department  of  Environmental 
Management  (ADEM)  Administrative 
Code  to  make  changes  necessary  to 
implement  a  solid  waste  disposal 
program  that  is  equivalent  to  Subtitle  D 
of  RCRA.  The  amendments  developed 
by  the  State  of  Alabama  became 
effective  on  November  2, 1993,  and  the 
State  of  Alabama's  MSWLF  regulations 
have  been  determined  to  be  technically 
comparable  to  the  Federal  criteria. 

The  State  of  Alabama  is  applying  for 
partial  approval  of  their  program  for  all 
portions  of  the  Federal  criteria  except 
the  Financial  Assurance  Criteria  as  set 
forth  in  Subpart  G.  The  State  of 
Alabama  ctirrently  does  not  have 
statutory  authority  to  promulgate  and 
enforce  financial  assiuance  regulations 
for  municipal  solid  waste  landfills. 
Therefore,  they  are  unable  to  satisfy  this 
requirement  at  this  time.  According  to 
the  submitted  schedule,  Alabama  will 
pursue  the  necessary  statutory  authority 


and  subsequently  make  the  regulatory 
and  program  changes  necessary  to  attain 
comparability  with  the  Federal 
Financial  Assurance  Criteria  as  set  forth 
in  subpart  G  of  part  258.  The  effects  of 
Alabama  obtaining  partial  approval 
instead  of  full  approval  should  be 
minimal  since  the  Federal  Financial 
Assurance  Criteria  will  not  go  into  effect 
until  after  Alabama  is  scheduled  to 
obtain  full  approval. 

The  State  of  Alabama's  municipal 
solid  waste  landfill  program  is  not 
enforceable  within  the  boundaries  of  the 
designated  tribal  land  of  the  Poarch 
Band  of  Creek  Indians. 

EPA  will  consider  all  public 
comments  on  its  tentative  determination 
received  during  the  public  comment 
period  and  during  the  public  hearing. 
Issues  raised  by  those  comments  may  be 
the  basis  for  a  determination  of 
inadequacy  for  Alabama's  program. 
Region  IV  of  EPA  will  make  a  final 
decision  on  whether  or  not  to  approve 
Alabama's  program  after  all  comments 
are  received  and  reviewed,  and  will  give 
notice  of  the  final  decision  in  the 
Federal  Register.  The  notice  will 
include  a  summary  of  the  reasons  for 
the  final  determination  and  a  response 
to  all  major  comments. 

Section  4005(a)  of  RCRA  provides  that 
citizens  may  use  the  citizen  suit 
provisions  of  Section  7002  of  RCRA  to 
enforce  the  Federal  MSWLF  criteria  in 
40  CFR  part  258  independent  of  any 
State/Tribal  enforcemept  program.  As 
EPA  explained  in  the  preamble  to  the 
final  MSWLF  criteria.  EPA  expects  that 
any  owner  or  operator  complying  with 
provisions  in  a  State/Tribal  program 
approved  by  EPA  should  be  considered 
to  be  in  compliance  with  the  Federal 
Criteria.  See  56  FR  50978,  50995 
(October  9, 1991). 

Compliance  With  Executive  Order 
12866 

The  office  of  Management  and  Budget 
has  exempted  this  notice  fit)m  the 
requirements  of  section  6  of  Executive 
Order  12866. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  this 
tentative  approval  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  It 
does  not  impose  any  new  burdens  on 
small  entities.  This  proposed  notice, 
therefore,  does  not  require  a  regulatory 
flexibility  analysis. 

Authority:  This  notice  of  tentative  partial 
program  adequacy  determination  of 
Alabama's  municipal  solid  waste  permit 
program  is  issued  under  the  authority  of 
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section  4db5  of  the  Solid  Watte  Disposal  Act 
as  amended;  42  U.S.C  6946. 
Dated:  December  9, 1993. 
Doa  Guinyord. 

Actkig  Begional  Administiator. 
(FR  Doc  03-30801  Filed  12-16-03. 8:4S  am] 

■UXMOCOOCI 


[FRL-4815-2] 

Nebraaka;  Hnal  Partial  Program 
Determination  of  Adequacy  of  Stata/ 
Tribal  Municipal  Solid  Waate  LandftU 
Permit  Program 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  final  partial  program 
determination  of  adequacy  on 
Nebraska's  appUcation. 

SUiMURY:  Section  4005(c)(1)(B)  of  the 
Resource  Conservation  and  Recovery 
Act^RCRA),  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984,  requires 
States  to  develop  and  implement  permit 
programs  to  ensure  that  Municipal  Solid 
Waste  Landfills  (MSWLFs)  which  may 
receive  hazardous  household  waste  or 
small  quantity  generator  waste  will 
comply  «vith  the  revised  Federal 
MSWLFCritaria  (40  CFR  part  258). 
RCRA  section  4005(c)(1)(C)  requires  the 
Environmental  Protection  Agency  (EPA) 
to  determine  whether  States  have 
adequate  "permit"  programs  for 
MSWLFs,  but  does  not  mandate 
issuance  of  a  rule  governing  such 
determinations.  The  EPA  has  drafted 
and  is  in  the  process  of  proposing  a 
State/Tribal  Implementation  Rule  (STIRJ 
that  will  provide  procedures  by  w^hich 
the  EPA  will  approve,  or  partially 
approve,  State/Tribal  landfill  permit 
programs.  The  Agency  intends  to 
approve  adequate  State/Tribal  MSWLF 
permit  programs  as  applications  are 
submitted.  Thus  the  approvals  are  not 
dependent  on  final  promulgation  of  the 
STIR.  Prior  to  promulgation  of  the  STIR, 
adequacy  determinations  will  be  made 
based  on  the  statutory  authorities  and 
requirements.  In  addition,  States/Tribes 
may  use  the  draft  STIR  as  an  aid  in 
interpreting  these  requirements.  The 
Agency  believes  that  early  approvals 
have  an  important  benefit.  Approved 
State/Tribal  permit  programs  provide 
foriinteraction  between  the  State/Tribe 
and  the  owner/operator  regarding  site- 
specific  permit  conditions.  Only  those 
OHTiers/operators  located  in  State/Tribes 
wiih  approved  permit  programs  can  use 
the  site-specific  flexibility  provided  by 
40  CFR  part  258  to  the  extent  the  State/ 
Tribal  permit  program  allows  such 
fiexibility.  The  EPA  notes  that 


regardless  of  the  approval  status  of  a 
State/Tribe  and  the  permit  status  of  any 
facility,  the  Federal  criteria  under  40 
CFR  part  258  will  apply  to  all  permitted 
and  unpermitted  MSWLF  facilities. 

Nebraska  applied  for  a  determination 
of  adequacy  under  section  4005  of 
RCRA.  The  EPA  reviewed  Nebraska's 
application  and  made  a  tentative 
determination  that  Nebraska's  permit 
program  would  be  adequate  to  ensure 
compliance  with  40  CFR  part  258,  with 
one  exception.  After  consideration  of 
the  one  comment  received,  today  EPA  is 
issuing  a  final  determination  of  partial 

f>rogram  adequacy  for  the  Nebraska 
andfill  permit  program. 
EFFECTIVE  DATE:  The  determination  of 
adequacy  for  Nebraska  shall  be  effective 
on  December  17, 1993. 
FOR  RIRTHER  MFOMIATKM  CONTACT:  Ms. 
Althea  M.  Moses,  726  Minnesota 
Avenue,  Kansas  Qty.  Kanso*  66101: 
(913) 551-7055. 
StJPPLaefTART  MFOmUTION:  ' 

A.  Background 

On  October  9. 1991,  the  EPA 
promulgated  40  CFR  pert  258  for 
MSWLFs.  Subtitle  D  of  RCRA,  as 
amended  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA), 
requires  States  to  develop  permitting 
programs  to  ensure  that  mcilities 
comply  with  the  Federal  Criteria  under 
40  CFR  part  258.  Subtitle  D  also  requires 
in  section  4005  of  RCRA  that  the  EPA 
determine  the  adequacy  of  State 
municipal  solid  waste  landfill  permit 
programs  to  ensure  that  facilities 
comply  with  the  40  CFR  part  258.  To 
fulfill  this  requirement,  the  Agency  has 
drafted  and  is  in  die  process  of 
proposing  a  State/Tribal 
Implementation  Rule  (STIR).  The  rule 
will  specify  the  requirements  which 
StateATribal  programs  must  satisfy  to  be 
determined  adequate. 

The  EPA  intends  to  propose  in  the 
STIR  to  allow  partial  approval  if:  (1)  The 
Regional  Administrator  determines  that 
the  State/Tribal  permit  program  largely 
meets  the  requirements  for  ensuring 
compliance  with  40  CFR  part  258;  (2) 
changes  to  a  limited  narrow  part(s)  of 
the  State/Tribal  permit  program  are 
needed  to  meet  tnese  requirements;  and 
(3)  provisions  not  included  in  the 
partially  approved  portions  of  the  State/ 
Tribal  permit  program  are  a  clearly 
identifiable  and  separable  subset  of  40 
CFR  part  258.  As  provided  in  40  CFR 
part  258.  the  EPA's  Subtitle  D  standards 
look  effect  on  October  9, 1993. 
Consequently,  any  portJon{s)  of  40  CFR 
part  258  which  are  not  incluided  in  an 
approved  State/Tribal  program  by 
October  9. 1993  would  apply  directly  to 


the  owner/operator.  The  requirements  of 
the  STIR,  if  promulgated,  will  ensure 
that  any  mixture  of  State/Tribal  and 
Federal  rules  that  take  effect  will  be 
fully  workable  and  leave  no  significant 
gaps  in  environmental  protection.  These 
practical  concerns  apply  to  individual 
partial  approvals  granteid  prior  to  the 
promulgation  of  the  STIR. 
Consequently,  the  EPA  reviewed  the 
program  approved  today  and  concluded 
that  the  State/Tribal  and  the  Federal 
requirements  mesh  reasonebfy  vrell  and 
leave  no  significant  gaps.  Partial 
approved  would  allow  the  Agency  to 
approve  those  provisions  of  the  State/ 
iSibal  permit  program  that  meet  the 
requirements  and  provide  the  State/ 
Tribe  time  to  make  necessary  changes  to 
the  remaining  portions  of  its  program. 
As  a  result  owners/operators  will  be 
able  to  work  with  the  State/Tribal 
permitting  egency  to  take  advantage  of 
40  CFR  part  258's  flexibility  for  those 
portions  of  the  program  which  have 
been  approved. 

The  EPA  will  review  State/Tribal 
requirements  to  determine  whethw  they 
are  "adequate"  imder  section 
4005(c)(1)(C)  of  RCR.\.  The  EPA 
interprets  the  requirements  for  States  or 
Tribes  to  develop  "adequate"  programs  - 
for  permits  or  other  forms  of  prior 
approval  to  impose  several  minimimi 
requirements.  First,  eadi  State/Tribe        I 
must  have  enforceable  standards  for         \ 
new  and  existing  MSWLFs  that  are 
technically  comparable  to  40  CFR  part 
258.  Next,  the  SUta/Tribe  must  have  the 
authority  to  issue  a  permit  or  other 
notice  of  prior  approval  to  all  new  and 
existing  MSWLFs  in  its  iurisdictian.  The 
State/Tribe  also  must  provide  for  public 
participation  in  permit  issuance  and 
enforcement  as  required  in  section 
7004(b)  of  RCRA.  Finally,  the  EPA 
believes  that  the  State/Tribe  must  show 
that  it  has  sufficient  compliance 
monitoring  and  enforcement  authorities 
to  take  specific  action  against  any  owner 
or  operator  that  fails  to  comply  with  an 
approved  MSWLF  program. 

The  EPA  Regions  will  determine 
whether  a  State/Tribe  has  submitted  an 
"adequate"  program  based  on  the 
interpretation  outlined  above.  The  EPA 
plans  to  provide  more  specific  criteria 
for  this  evaluation  when  it  proposes  the 
STIR  The  EPA  expects  State/Tribes  to 
meet  all  of  these  requirements  far  all 
elements  of  a  MSWLF  program  before  it 
gives  full  approval  to  a  MSWL# 
program.  The  EPA  also  is  raquestmg 
State/Tribes  seeking  partial  program 
approval  to  provide  a  schedule  for  the 
submittal  of  all  remaining  portions  of 
their  MSWLF  permit  programs.  The 
EPA  notes  that  it  intends  to  propose  to 
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make  submissions  of  a  schedule 
mandatory  in  the  STIR. 

On  August  19. 1993,  Nebraska 
submitted  an  application  to  obtain  a  full 
program  adeauacy  determination  for  its 
municipal  solid  waste  landfill  permit 
program.  On  October  5,  1993.  EPA 
published  a  tentative  determination  of 
partial  program  adequacy  for  Nebraska's 
program.  Further  background  on  the 
tentative  partial  program  determination 
of  adequacy  is  located  at  58  FR  51820 
(October  5, 1993). 

Nebraska  does  not  claim  jurisdiction 
over  Indian  Land.  Nebraska's  program  is 
not  enforceable  on  Indian  lands. 

Along  with  the  tentative 
determination.  EPA  announced  the 
availability  of  the  application  for  public 
comment.  One  comment  was  received 
in  support  of  approval  of  the  Nebraska 
program.  A  pubuc  hearing  was  not  held 
due  to  there  having  been  no  requests  for 
a  hearing.  EPA  is  approving  the 
Nebraska  program  for  all  parts  except 
the  exemption  from  ground-water 
monitoring  at  small  facilities.  This 
exemption  was  vacated  from  40  CFR 
part  258  as  a  result  of  Sierra  Club  v.  U.S. 
Environmental  Proie'Aion  Agency,  992 
F.2d  337  (D.C  Qr.  1993).  In  accordance 
v«tfi  this  decision,  40  CTH  258.1(f)(1) 
was  revised  in  40  CFR  258.1(f).  58  FR 
51536  (October  1. 1993). 

As  a  State's/Tribe's  regulations  and 
statutes  are  amended  to  comply  with  40 
CFR  part  258.  unapproved  portions  of  a 
partially  approved  MSWLF  permit 
program  may  b«  approved  by  the  EPA. 
The  State/Tribe  may  submit  an 
amended  application  to  EPA  for  review 
and  an  adequacy  determination  will  be 
made  using  the  same  criteria  as  for  the 
initial  application.  This  adequacy 
determination  will  be  publisned  in  the 
Federal  Register  summarizing  the 
Agency's  decision  and  the  portion(s)  of 
the  State/Tribal  MSWLF  permit  program 
affected  and  providing  an  opportunity 
to  comment  for  a  period  of  30  days.  The 
adequacy  determination  will  become 
effective  sixty  (60)  days  following 
publication  if  no  adverse  comments  are 
received.  If  EPA  receives  adverse 
comments  on  its  adequacy 
determination,  another  Federal  Register 
notice  will  be  published  either  affirming 
or  reversing  the  initial  decision  while 
responding  to  the  public  comments. 

While  the  State  of  Nebraska  had 
originally  requested  full  program 
approval,  it  has  acknowledged  that  the 
EPA  can  only  grant  partial  approval. 
The  State  has  met  the  requirements  of 
the  State/Tribal  Implementation  rule  for 
partial  program  adequacy  determination 
by  submitting  a  scheidule  to  comply 
with  40  CFR  258.1(f),  58  FR  51536. 
Nebraska  proposes  to  revise  their 


regulations  by  April  1995.  The  EPA  has 
reviewed  this  proposal  and  concludes 
that  it  is  reasonable. 

B.  Decision 

After  reviewing  the  public  comments, 
I  conclude  that  Nebraska's  application 
for  partial  program  adequacy 
determination  meets  all  of  the  statutory 
and  regulatory  requirements  established 
by  RCRA  for  partial  program  adequacy. 

Accordingly,  Nebraska  is  granted  a 
partial  program  determination  of 
adequacy  for  all  parts  of  its  aunicipal 
solid  waste  landfill  permit  program, 
with  the  exception  that  the  EPA  is 
reserving  for  Federal  enforcement 
ground  water  monitoring  at  small 
facilities.  All  such  units,  in  accordance 
with  the  Federal  requirements  at  40  CFR 
258.1(f).  are  not  exempt  from  the  ground 
water  monitoring  requirements. 

Section  4005(a)  of  RCRA  provide%that 
citizens  may  use  the  citizen  suit 
provisions  of  section  7002  of  RCRA  to 
enforce  the  Federal  MSWLF  criteria  in 
40  CFR  part  258  independent  of  any 
State/Tribal  enforcement  program.  As 
the  EPA  explained  in  the  preamble  to 
the  final  MSWLF  criteria,  the  EPA 
expects  that  any  owner  or  operator 
complying  with  provisions  in  a  State/ 
Tribal  program  approved  by  the  EPA 
should  be  considered  to  be  in 
compliance  with  the  Federal  Criteria. 
See  56  FR  50978,  50995  (October  9. 
1991). 

This  action  takes  effect  on  the  date  of 
publication.  The  EPA  believes  it  has 
good  cause  under  section  553(d)  of  the 
Administrative  Procedure  Act  5  U.S.C. 
553(d),  to  put  this  action  into  effect  less 
than  30  days  after  publication  in  the  FR. 
All  of  the  requirements  and  obligatiotls 
in  the  State's/Tribe's  program  are 
already  in  effect  as  a  matter  of  State/ 
Tribal  law.  The  EPA's  action  today  does 
not  impose  any  new  requirements  with 
which  the  regulated  community  must 
begin  to  comply.  Nor  do  these 
requirements  b^ft:ome  enforceable  by  the 
EPA  as  Federal  law.  Consequently,  the 
EPA  finds  that  it  does  not  need  to  give 
notice  prior  to  making  its  approval 
effective. 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  section  6  of  Executive 
Order  12866. 

Certification  Under  The  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b).  I  hereby  certify  that  this  final 
approval  will  not  have  a  significant 
economic  impact  on  a  substantial 


number  of  small  entities.  It  does  not 
impose  any  new  burdens  on  small 
entities.  This  notice,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

Authority:  This  notice  is  issued  under  the 
authority  of  section  4005  of  the  Solid  Waste 
Disposal  Act  as  amended.  42  U.S.C.  6946. 

Dated:  December  9. 1993. 
VVUUam  W.  Rice, 
Acting  Regional  Administrator 
[FR  Doc.  93-30862  Filed  12-16-93;  8:45  ami 
BILLING  cooe  eco-so-F 


(FRL-4814-9] 

Texas;  Final  Partial  Program 
Determination  of  Adequacy  of  State/ 
Tribe  Municipal  Solid  Watte  Landfill 
Permit  Program 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  final  partial  program 
determination  of  adequacy  on  Texas 
application. 

SUMMARY:  Section  4005(c)(1)(B)  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  as  amended  by  the 
Hazardous  and  SoUd  Waste 
Amendments  (HSWA)  of  1984,  requires 
States  to  develop  and  implement  permit 
programs  to  ensure  that  Municipal  Solid 
Waste  Landfills  (MSWLFs)  which  may 
receive  hazardous  household  waste  or 
small  quantity  generator  waste  will 
comply  with  the  revised  Federal 
MSWLF  Criteria  40  CFR  part  258 
(Federal  Criteria):  RCRA  section 
4005(c)(1)(C)  requires  the 
Environmental  Protection  Agency  (EPA) 
to  determine  whether  States  have 
adequate  "permit"  programs  for 
MSWLFs,  but  does  not  mandate 
issuance  of  a  rule  governing  such 
determinations.  EPA  has  drafted  and  is 
in  the  process  of  proposing  a  State/ 
Tribal  Implementation  Rule  (STIR)  that 
will  provide  procedures  by  which  EPA 
will  approve,  or  partially  approve, 
State/Tribal  landfill  permit  programs. 
The  Agency  intends  to  approve 
adequate  State/Tribal  MSWLF  permit 
programs  as  applications  are  submitted. 
Thus,  these  approvals  are  not  dependent 
on  final  promulgation  of  the  STIR.  Prior 
to  promulgation  of  the  STIR,  adequacy 
determinations  will  be  made  based  on 
statutory  authorities  and  requirements. 
In  addition,  States/Tribes  may  use  the 
draft  STIR  as  an  aid  in  interpreting  these 
requirements.  The  Agency  believes  that 
early  approvals  have  an  important 
benefit.  Approved  State/Tribal  permit 
programs  provide  for  interaction 
between  the  State/Tribe  and  the  owner/ 
operator  regarding  site-specific  permit 
conditions.  Only  those  owners/ 
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operators  located  in  States/Tribes  with 
approved  permit  programs  can  use  the 
site-specific  flexibility  provided  by  part 
258  to  the  extent  the  State/Tribal  permit 
program  allows  such  flexibility.  EPA 
notes  that  regardless  of  the  approval 
status  of  a  State/Tribe  and  the  permit 
status  of  any  facility,  the  Federal  landfill 
aiteria  will  apply  to  all  permitted  and 
unpermitted  MSWLF  {adlities. 

Texas  applied  for  a  partial  program 
determination  of  adequacy  under 
section  4005  of  RCRA.  EPA  reviewed 
Texas'  application  and  made  a  tentative 
determination  that  portions  of  the 
MSWLF  permit  program  are  adequate  to 
ensure  compliance  with  the  revised 
MSWLF  Federal  Criteria.  After 
reviewing  all  comments  received,  EPA 
today  is  granting  final  approval  to 
Texas'  partial  program. 
EFFECTIVE  DATE:  The  determination  of 
the  adequacy  of  the  Texas  partial 
program  shall  be  effective  on  December 
17,  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andy  Tayrien,  Environmental  Engineer, 
(6H-HW).  U.S.  EPA  Region  6, 1445  Ross 
Avenue.  Dallas.  Texas  75202-2733, 
214-655-8546. 
SUPPtCMBITARY  INFORMATION: 

A.  Background 

On  October  9, 1991.  EPA  promulgated 
revised  Criteria  for  MSWLFs  (40  CFR 
part  258).  Subtitle  D  of  RCRA,  as 
amended  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA), 
requires  States  to  develop  permitting 
programs  to  ensure  that  fadUties 
comply  with  the  Federal  Criteria  under 
part  238.  Subtitle  D  also  requires  in 
section  4005  that  EPA  determine  the 
adequacy  of  State  municipal  solid  waste 
landfill  permit  programs  to  ensure  that 
facilities  comply  with  the  revised 
Federal  Criteria.  To  fulfill  this 
requirement,  the  Agency  has  drafted 
and  is  in  the  process  of  proposing  the 
State/Tribal  Implementation  Rule 
(STIR).  The  rule  will  specify  the 
requirements  which  State/Tribal 
programs  must  satisfy  to  be  determined 
adequate. 

EPA  intends  to  propose  in  the  STIR  to 
allow  partial  approval  if:  (1)  The 
Regional  Administrator  determines  that 
the  State/Tribal  permit  program  largely 
meats  the  requirements  for  ensuring 
compliance  with  part  258;  (2)  changes  to 
a  limited  narrow  part(s)  of  the  State/ 
Tribal  permit  program  are  needed  to 
meet  these  requirements;  and  (3) 
provisions  not  included  in  the  partially 
approved  portions  of  the  State/Tribal 
permit  program  are  a  clearly  identifiable 
and  separable  subset  of  part  258.  As 
provided  In  the  October  9, 1991, 


municipal  landfill  rule,  EPA's  national 
Subtitle  D  standards  took  effect  in 
October  1993.  Consequently,  any 
portions  of  the  Federal  Criteria  whidi 
were  not  included  in  an  approved  State/ 
Tribal  program  by  October  1993  apply 
directly  to  the  owner/operatorT  The 
requirements  of  the  STIR,  if 
promulgated,  will  ensure  that  any 
mixture  of  State/Tribal  and  Federal 
rules  wfaidi  take  effect  will  be  fully 
workable  and  leave  no  significant  gaps 
in  environmental  protection.  These 
practical  concerns  apply  to  individual 
partial  approvals  granted  prior  to  the 
promulgation  of  the  STIR  rule. 
Consequently,  EPA  reviewed  the 
program  approved  today  and  concluded 
that  the  State/Tribal  and  the  Federal 
requirements  mesh  reasonably  well  and 
leave  no  significant  gaps.  Partial 
approval  will  allow  the  Agency  to 
approve  those  provisions  of  the  State/ 
Tribal  permit  prc^ram  that  meet  ^e 
requirements  and  provide  the  State/ 
Tribe  time  to  make  necessary  changes  to 
the  remaining  portions  of  its  program. 
As  a  result,  owners/operators  wiU  be 
able  to  work  with  the  State/Tribal 
permitting  agency  to  take  advantage  of 
the  Federal  Criteria's  flexibility  for  those 

Ctions  of  the  program  which  have 
n  approved. 

EPA  will  review  State/Tribal 
requirements  to  determine  whether  they 
are  "adequate"  under  section 
4005(c)(1)(C)  of  RCRA.  EPA  interprets 
the  requirements  for  States  or  Trices  to 
develop  "adequate"  programs  for 
permits  or  other  forms  of  prior  approval 
to  impose  several  minimum 
requirements.  First,  each  State/Tribe 
must  have  enforceable  standards  for 
new  and  existing  MSWLFs  that  are 
technically  comparable  to  EPA's  revised 
MSWLF  criteria.  Next,  the  State/Tribe 
must  have  the  authority  to  issue  a 
permit  or  other  notice  of  prior  approval 
to  all  new  and  existing  MSWLFs  in  its 
jurisdiction.  The  State/Tribe  also  must 
provide  for  public  participation  in 
permit  issuance  and  enforcement  as 
required  in  section  7004(b)  of  RCR.\. 
Finally,  EPA  believes  that  the  State/ 
Tribe  must  show  that  it  has  sufficient 
compliance  monitoring  and 
enforcement  authority  to  take  specific 
action  against  any  owner  or  operator  for 
failure  to  comply  with  an  approved 
MSWLF  program. 

EPA  Regions  will  determine  whether 
a  State/Tribe  has  submitted  an 
"adequate"  program  based  on  the 
interpretation  outlined  above.  EPA 
plans  to  provide  more  specific  criteria 
for  this  evaluation  when  it  proposes  the 
State/Tribal  Implementation  Rule.  EPA 
expects  States/Tribes  to  meet  all  of  these 
reqiiiiementfl  for  all  elements  of  a 


MSWLF  program  before  it  gives  full 
approval  to  a  MSWLF  program.  EPA 
also  is  requesting  States/Tribes  seeking 
partial  program  approval  to  provide  a 
schedule  for  the  submittal  of  all 
remaining  portions  of  their  MSWLF 
permit  programs.  EPA  intends  to 
propose  to  make  submissions  of  a 
schedule  mandatory  in  the  STIR. 

B.  State  of  Texas 

On  August  4. 1993,  Texas  submitted 
an  application  to  obtain  a  detsrminatioo 
that  the  State/Tribe's  municipal  solid 
waste  landfill  permit  program  was 
adequate  to  ensure  compliance  with  the 
Federal  Criteria.  On  August  25. 1993, 
EPA  published  a  tentative 
determination  of  adequacy  for  Texas' 
program.  Purtha  backgroimd  on  the 
tentative  partial  program  determination 
of  adequacy  appears  at  58  FR  44821, 
August  25, 1993.  Along  with  the 
tentative  determination,  EPA 
announced  the  availability  of  the 
application  for  public  comment. 

On  May  7, 1993,  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
Ckcuit  Court  (Natural  Resources 
Defense  Coimcil  v.  H'A)  directed  EPA 
to  eliminate  an  exemption  frtsm  ground 
water  monitoring  for  small  landfills  in 
arid  and  remote  locations  (40  CFR 
258(f)(1)).  Texas  adopted  changes  to  its 
Municipal  Solid  Waste  Regulations  to 
incorporate  the  40  CFR  part  258 
standards  in  a  final  rule  published  on 
June  18, 1993,  (effective  October  9, 
1993).  As  adopted,  Texas  rules  currently 

{)rovide  for  exempting  certain  small 
andfills  in  arid  and  remote  regions  from 
ground  water  monitoring  requirements. 
To  ensure  compliance  witn  all  of  the 
revised  Federal  Criteria,  Texas  must 
revise  one  aspect  of  its  permit  program 
to  remove  the  aforementioned  ground 
water  monitoring  exemption.  To  allow 
Texas  to  begin  exercising  some  of  the 
flexibility  allowed  in  States/Tribes  with 
adequate  permit  programs,  EPA  is 
proposing  to  approve  all  other  aspects  of 
the  Texas  program.  EPA  has  reviewed 
Texas'  proposal  and  believes  it  is 
reasonable  because  Texas  has  stated  that 
it  "intend(s)  to  modify  (its)  rules  to 
reflect  the  court's  decision,  as  adopted 
by  EPA  in  a  final  rule,"  in  a  letter  to 
EPA,  dated  August  4. 1993. 

Because  significant  interest  by 
members  of  the  public  was  expressed 
and  numerous  requests  for  a  public 
hearing  were  received,  EPA  Regioii  6 
conducted  a  public  hearing  on  Ttiesday. 
October  12. 1993,  at  the  Texas  Natural 
Resource  Conservation  Commission 
(TNRCC)  offices  in  Austin,  Texas.  All 
commenters  who  requested  either  a 
public  hearing  or  an  extension  to  the 
public  comment  period  were  notified  by 
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facsimile  transmission  or  mail  of  the 
meeting  time  and  location.  The 
comments  generated  by  this  meeting  are 
addressed  elsewhere  in  this  document. 

Texas  has  submitted  a  proposal  for 
completing  the  necessary  changes  to  the 
laws,  regulations,  and/or  guidance  to 
comply  with  the  remaining  part  258 
requirements.  As  explained  in  the 
notice  of  tentative  determination,  EPA 
reviewed  the  proposal  and  concluded 
that  it  was  reasonable. 

C  Public  Comments 

EPA  received  the  following  public 
comments  on  the  tentative 
determination  of  partial  adequacy  for 
Texas*  MSWLF  permit  program. 

Several  commenters  stated  that  they 
beheved  that  Texas  does  not  allow  for 
sufficient  public  comment  in  its 
MSWLF  Permitting  Program.  EPA  notes 
that  the  Texas  regulations  (Texas  Health 
and  Safety  Code,  Title  5,  Section 
361.088:  and  31  TAC  305.70)  provide 
for  public  participation  through  public 
notice,  meetings  and  hearings  for 
MSWLF  permit-modifications, 
amendments,  extensions  and  renewals. 
This  exceeds  Federal  requirements 
outlyaed  in  the  draft  STK  which  specify 
that  MSWLF  permit  documents  for 
permit  determinations  are  made 
available  for  pubhc  review  and 
comment:  and  final  permit 
determinations  on  MSWLF  permit 
apphcations  are  made  known  to  the 
public. 

One  commenter  stated  support  for  the 
amount  of  public  participation  allowed 
while  Texas  was  in  the  process  of 
adopting  their  MSWLF  permit  program 
regulations.  The  commenter  stated  that 
"all  meetings  ...  were  open  meetings. 
and  ...  there  was  good  attendance  by  the 
general  public.  These  meetings  were 
properly  noticed  in  the  Texas  Register 
and  well  publicized;  there  was  adequate 
opportunity  for  all  members  of  the 
public  to  participate."  This  commenter 
also  stated  that  the  Texas  plan 
"provides  for  adequate  public 
participation  in  this  (permitting) 
process." 

Another  commenter  representing  over 
100  cities  and  counties  in  Texas  offered 
evidence  which  supported  the 
proposition  that  Texas  provided 
considerable  opportunity  for  public 
involvement  in  its  rulemaking  process. 
This  commenter  also  cited  Texas 
regulations  providing  for  public 
meetings  and  hearings  for  siting  and 
expansion  of  future  municipal  solid 
waste  (MSW)  facilities. 

One  commenter  representing  the 
TNRCC  submitted  public  meeting 
notices  and  meeting  minutes  dating 
from  November  20. 1991  to  July  15, 


1993.  which  documented  participation 
in  the  process  of  Texas'  development 
and  adoption  of  the  Subtitle  D  MSWLF 
Criteria. 

One  commenter  stated  that  the  "Texas 
plan  fully  complies  with  the  Subtitle  D 
requirements."  EPA  agrees  with  this 
comment  in  general,  noting  that  the 
Texas  MSWLF  permit  process  does 
comply  with  all  Subtitle  D  criteria, 
except  that,  as  adopted,  Texas  rules 
currently  allow  the  exemption  of  certain 
small  landfills  in  arid  and  remote 
regions  from  ground  water  loonitoring 
requirements.  Texas  plans  to  revise  its 
regulations  to  disallow  the  arid,  small, 
remote  landfill  exemption,  so  that  the 
Texas  program  is  equivalent  to  the 
Subtitle  D  Federal  Criteria  in  all  areas. 
EPA  is  not  approving  this  aspect  of 
Texas'  program  at  this  time. 

Several  commenters  stated  concern 
that  Texas'  program  allows  siting  of. 
MSWLFs  in,  near  or  adjacent  to  floo'd 
plains.  Another  commenter  representing 
over  100  cities  and  counties  in  Texas 
stated  that  the  Texas  (and  Federal] 
regulations  prohibit  the  siting  or 
existence  of  new,  existing  and  lateral 
expansion  of  MSWLFs  in  the  100  year 
floodplain.  The  Texas  program  is 
equivalent  to  Subtitle  0  criteria  in  that 
it  requires  MSWLFs  not  be  permitted 
within  the  100-yr  floodplain  unless  the 
owner  or  operator  of  the  MSWLF  vmit 
clearly  demonstrates  that  the  unit  will 
not  restrict  the  flow  of  the  100-year 
flood,  reduce  the  temporary  water 
storage  capacity  of  the  floodplain,  or 
result  in  washout  of  solid  waste  that 
poses  a  hazard  to  human  health  and  the 
environment. 

One  commenter  requested  that  "if 
more  testing  is  required  to  assure  water 
quality,  then  the  (TNRCC,  sic) 
Commission  should  adopt  rules  which 
are  stronger  than  those  made  by  EPA." 
EPA  has  no  provision  that  would 
require  Texas  to  adopt  standards  more 
stringent  than  the  EPA  Subtitle  D 
criteria  for  MSWLFs.  However,  EPA 
notes  that  the  Table  1  constituents 
(Maximum  Contaminant  Limits;  40  CFR 
part  258)  are  derived  from  maximum 
contaminant  limits  (MCLs)  that  are 
protective  of  ground  water  and  any 
other  water  sources  which  could  be 
impacted  by  a  release  from  a  landfill. 

One  commenter  noted  that  the 
location  of  several  landfills  in  the  center 
of  an  area  which  is  aheady  struggling  to 
meet  air  quality  compliance 
requirements  should  also  be  addressed. 
EPA  believes  the  Texas  regulations  meet 
air  quality  requirements  outlined  in 
Subtitle  D,  since  they  require  that  the 
owner  or  operator  shall  ensure  that  any 
unit  of  the  municipal  solid  waste 
facility  does  not  violate  any  applicable 


requirement  of  the  approved  State 
Implementation  Plan  (SIP)  developed 
under  the  Clean  Air  Act  (31  TAC 
330.125). 

One  commenter  expressed  concern 
that  Texas'  program  allows  siting  of 
landfills  upstream  of  public  drinking 
water  sources.  Texas  has  adopted  EPA's 
criteria  which  provides  for  protection  of 
potential  drinking  water  sources, 
containing  location/siting  restrictions, 
operating  criteria,  design  standards, 
performance  standards,  ground  water 
monitoring  standards,  corrective  action 
measures,  closure  and  post-closure  care 
requirements  and  financial  assurance 
requirements  that  are  adequately 
protective  of  potential  drinking  water 
sources.  It  should  also  be  noted  that  all 
municipal  drinking  water  is  treated  to 
meet  stringent  drinking  water  standards 
prior  to  distribution  to  the  public. 

One  commenter  expressed  concern 
that  leachate  could  be  used  for  dust 
control  at  a  MSWLF.  EPA  regulations 
state  that  bulk  or  noncontainerized 
liquid  waste  may  not  be  placed  in 
MSWLF  units  unless  the  waste  is 
leachate  or  gas  condensate  derived  from 
the  MSWLF  unit  and  the  MSWLF  unit, 
whether  it  is  a  new  or  existing  MSWLF. 
or  a  lateral  expansion,  is  designed  with 
a  composite  liner  and  leachate 
collection  system  as  described  in  4(r 
CFR  258.40  (a)(2).  However.  40  CFR 
258.40  (a)(2)  not  only  requires  a 
composite  liner  and  a  leachate 
collection  system,  but  also  requires  the 
leachate  collection  system  to  be 
designed  and  constructed  to  maintain 
less  than  a  30-cm  (12  in)  depth  of 
leachate  over  the  liner.  Therefore,  after 
a  period  of  time,  when  sufficient 
volumes  of  leachate  have  been  collected 
that  exceed  the  30-cm  depth  of  leachate 
over  the  liner,  it  is  expected  that  to 
avoid  excessive  leachate  buildup  over 
the  liner,  the  practical  alternative  will 
involve  treatment  and  disposal  of 
leachate  through  a  properly  permitted 
waste  water  treatment  plant  or  through 
a  NPDES  permit.  EPA  has  reviewed  the 
Texas  regulations  regarding  leachate 
collection  and  disposal  and  has 
determined  th^t  they  fulfill  the  EPA 
Subtitle  D  Criteria. 

Several  commenters  requested  that 
EPA  approve  the  Texas  MSWLF  permit 
program  and  delegate  authority  to  Texas 
to  implement  its  program  as  soon  as 
possible.  EPA  agrees  with  these 
commenters  and  is  publishing  this  rule 
today  granting  partial  program  approval 
for  this  purpose. 

One  commenter  stated  the  belief  that 
the  Texas  law  does  not  provide  for 
citizen  suits,  and  that  it  is  not  clear  if 
the  Federal  citizen  suit  provision  will  be 
applicable  to  Texas  citizens  upon 
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delegation.  Section  4005(a)  of  RCRA 
provides  that  citizens  may  use  the 
citizen  suit  provisions  of  section  7002  of 
RCRA  to  enforce  the  Federal  MSWLF 
criteria  in  40  CFR  part  258  independent 
of  any  State/Tribal  enforcement 
program.  As  EPA  explained  in  the 
preamble  to  the  final  MSWLF  criteria, 
EPA  expects  that  any  owner  or  operator 
complying  with  provisions  in  a  State/ 
Tribal  program  approved  by  EPA  should 
be  considered  to  be  in  compliance  with 
the  Federal  Criteria.  See  56  FR  50978, 
50995  (October  9, 1991). 

One  commenter  stated  the  belief  that 
the  Texas  MSWLF  Permit  Propam  does 
not  contain  adequate  enforcement 
provisions.  EPA  has  thoroughly 
reviewed  the  Texas  regulations  and 
behaves  that  they  meet  the  Federal 
Subtitle  D  and  draft  STIR  requirements 
for  enforcement  authority  and 
intervention  in  dvil  enforcement 
proceedings. 

One  commenter  stated  that  EPA  has 
not  issued  any  rules  or  official 
guidelines  for  delegation  of  the  Subtitle 
D  program  to  states.  EPA  disagrees  with 
this  statement,  and  as  stated  in  Uie 
summary  to  this  rule,  EPA  has  drafted 
and  is  in  the  process  of  proposing  a 
State/Tribal  hnpleraentation  Rule  (STIR) 
that  will  provide  procedures  by  which 
EPA  will  approve,  or  partially  approve, 
State/Tribal  landfill  permit  programs. 
The  Agency  intends  to  approve 
adequate  State/Tribal  MSWLF  permit 
programs  as  apphcations  are  submitted. 
Thus,  these  approvals  are  not  dependent 
on  final  promulgation  of  the  STIR.  Prior 
to  promulgation  of  the  STIR,  adequacy 
determinations  will  be  made  based  on 
statutory  authorities  and  requirements. 

One  commenter  stated  the  belief  that 
Texas  is  grandfathering  landfills  to 
avoid  stricter  standards.  EPA  points  out 
that  the  Federal  and  Texas  regulations 
require  that  all  new,  existing  or  lateral 
expansion  of  MSWLFs  must  comply 
with  all  provisions  of  the  new  SuDtitle 
D  criteria  as  of  its  effective  date. 

One  commenter  stated  the  'Texas 
exemption  from  ground  water 
monitoring  does  not  quaUfy  under 
Subtitle  D  and  another  commenter 
believes  that  the  proposed  small,  arid, 
remote  exemption  bxna  groimd  water 
monitoring  will  apply  for  their  city. 
EPA,  as  stated  elsewhere  in  this  rule,  is 
not  approving  the  small,  arid,  remote 
landfill  exemption  contained  within  the 
Texas  regulations. 

EPA  beheves  it  is  important  to 
recognize  that  the  Subtitle  D  regulations 
were  developed  and  promulgated  to 
provide  greater  protection  of  human 
health  and  the  environment.  Many 
commenters  may  want  to  review  these 
regulations  mora  thoroughly  to 


imderstand  the  substantial  changes  and 
improvements  that  they  will  bring  about 
in  the  operation  of  MSW  Landfills  in  the 
very  near  future. 

D.  Decision 

After  reviewing  the  public  comments, 
EPA  concludes  that  Texas'  appUcation 
for  a  partial  program  adequacy 
determination  meets  all  of  the  statutory 
and  regulatory  requirements  established 
by  RCRA.  Accordingly,  Texas  is  granted 
a  determination  of  partial  program 
adequacy  for  all  areas  of  its  mimidpal 
soUd  waste  permit  program,  with  the 
exception  of  the  exemption  previously 
provided  in  40  CFR  258(f)(1),  which  has 
been  vacated  by  the  U.S  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit. 

Texas'  MSWLF  permitting  program 
does  not  apply  and  cannot  be  enforced 
in  Indian  coimtry  in  the  State  of  Texas. 

Section  4005(a)  of  RCRA  provides  that 
citizens  may  use  the  citizen  suit 
provisions  of  section  7002  of  RCRA  to 
enforce  the  Federal  MSWLF  criteria  in 
40  CFR  part  258  independent  of  any 
State/Tribal  enforcement  program.  As 
EPA  explained  in  the  preamble  to  the 
final  MSWLF  criteria,  EPA  expects  that 
any  owner  or  operator  complying  with 
provisions  in  a  State/Tribal  program 
approved  by  EPA  should  be  considered 
to  be  in  comphance  with  the  Federal 
Criteria.  See  56  FR  50978,  50995 
(October  9, 1991). 

This  action  takes  effect  on  the  date  of 
pubhcation.  EPA  beheves  it  has  good 
cause  under  section  553(d)  of  the 
Administrative  Procedure  Act,  5  U.S.C 
553(d),  to  put  this  action  into  effect  less 
than  30  days  after  publication  in  the 
Federal  Register.  All  of  the 
requirements  and  obhgations  in  the 
State's/Tribe's  program  are  already  in 
effect  as  a  matter  of  State/Tribal  law. 
EPA's  action  today  does  not  impose  any 
new  requirements  that  the  regulated 
commimity  must  begin  to  comply  with. 
Nor  do  these  requirements  become 
enforceable  by  EPA  as  Federal  law. 
Consequently,  EPA  finds  that  it  does  not 
need  to  give  notice  prior  to  making  its 
approval  effective. 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  section  6  of  Executive 
Order  12866. 

Certification  Under  the  Regulatorr 
FlexibiUtyAct 

Pursuant  to  the  provisions  of  5  U.S.C. 
60S(b),  I  hereby  certify  that  this  final 
approval  will  not  have  a  significant 
economic  impact  on  a  substantial 


number  of  unall  entities.  It  does  not 
impose  any  new  burdens  on  small 
entities.  This  notice,  therefore,  does  not 
require  a  regulatory  flexibiUty  analysis. 
Authority:  This  notice  is  issued  under  the 
authority  of  section  4005  of  the  Solid  Waste 
Disposal  Act  as  amended;  42  U.S.C  6946. 

Joe  D.  Wiakle, 

Regional  Administrator. 

IFR  Doc.  93-30863  Filed  12-16-93;  8:45  am) 
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[OPF-190002A;  FRL-4752-3) 

State  Pesticide  Residua  Removal 
Compliance  Programa 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Interim  Determination 
of  Adequacy  of  Certain  State  Programs. 


SUMMARY:  Section  19(f)(2)  of  the  Federal 
Insecticide,  Fungicide  and  Rodenticide 
Act  (FIFRA),  states  that  after  December 
24, 1993,  a  State  may  not  exercise 
primary  enforcement  responsibiUty 
imder  section  26,  or  certify  an 
appUcator  under  section  11,  unless  the 
Administrator  determines  that  the  State 
is  carrying  out  an  adequate  program  to 
ensure  compliance  with  regulations 
promulgated  under  the  authority  of 
section  19(f)(1).  The  Agency  has  not  yet 
promulgated  regulations  under  section 
19(f)(1)  and  will  not  do  so  by  December 
24. 1993.  To  avoid  having  the 
provisions  of  section  19(0(2)  adversely 
impact  the  States  and  EPA,  the  Agency 
published  a  pohcy  in  the  Federal 
Register  on  August  18, 1993,  which  set 
forth  a  process  whereby  the  Agency  will 
make  an  interim  determination  of 
adequacy  for  those  States  with  primary 
enforcement  responsibiUty  and/or 
certification  programs.  This 
determination  is  based  on  an  initial 
commitment  by  a  State  to  conduct  a 
niunber  of  activities  which  will  position 
the  State  to  have  an  adequate  program 
in  place  by  the  time  comphance  with 
the  regulations  promulgated  under 
section  19(f)(1)  is  required. 

This  notice  is  to  aimounce  those 
States  which  have  met  the  criteria  of  the 
August  18, 1993  policy  by  submitting  a 
commitment  to  conduct  the  activities 
set  forth  in  the  policy  and  therefore 
have  been  determined  by  EPA  to  have 
an  adequate  State  pesticide  residue 
removail  comphance  program  and  to  be 
taking  the  necessary  steps  to  carry  out 
enforcement  of  the  new  requirements 
within  2  years  of  promulgation  of  the 
final  rule. 

ADDRESSES:  Any  person  wishing  to 
review  the  State  submissions  may  do  so, 
in  person,  from  8  a.m.  to  4  p.m., 
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Monday  through  Friday,  excluding  legal 
holidays,  at  the  following  address: 
Public  Docket.  Room  1132.  CM*2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA. 
FOR  FURTHEA  MFORMATION  CONTACT: 
Phyllis  Flaherty,  Office  of  Compliance 
Monitoring  (7204W),  401  M  St..  SW., 
Washington  DC  20460.  telephone  (703) 
308-8383.  facsimile  (703)  308-8218. 
SUPPtEMENTARY  INFORMATION:  The 
following  States  have  submitted  a 
commitment  to  conduct  the  activities 
outlined  in  the  August  18. 1993  Policy 
Statement  on  Interijoi  Detennination  of 
Adequacy  of  State  Pesticide  Residue 
Removal  Compliance  Programs: 

Alabama 

Alaska 

American  Samoa 

Arizona 

Arkansas 

California 

Colorado 

Connecticut 

Dela«raiB 

District  of  Columbia 

Florida 

Georgia 

Guam 

Hawaii 

Idaho 

Illinqts  . 

Indiana 

Iowa 

Kansas 

Kentucky 
'  Louisiana 

Maim 

Maryland 

Massachusetts 

Michigan 

Minnesota 

Mississippi 

Missouri 

Montana 

Nebraska 

Nevada 

New  Hampshire 

New  Jersey 

North  Carolina 

North  DakoU 

Norihem  Mariana  Islands 

Ohio 

Oklahoma 

Oregon 

Pennsylvania 

Puerio  Rico 

Rhode  Island 

South  Carolina 

South  [>akota 

Tennessee 

Texas 

Utah 

Vermont 

Virginia 

Washington 

West  Virj^ia 

Wisconsin 

Wyoming 

These  States  have  met  two  criteria:  (1) 
There  is  a  current  program  for  ensuring 
compliance  with  existing  residue 
removal  requiremants,  and  (2)  they  have 


committed  to  the  activities  set  out  in  the 
August  18. 1993  Policy  Statement  to  be 
in  a  position  to  have  a  compliance 
program  in  place  to  enforce  the  section 
19(0(1)  regulations.  Based  on  the 
commitments  submitted  by  these  States, 
I  have  determined  that  they  will  be 
taking  steps  necessary  to  have  an 
adequate  program  for  ensuring 
compUance  with  the  regulations  under 
section  19(f)(1)  upon  the  comphance 
date  of  those  regulations.  This 
determination  of  adequacy  is  an  interim 
measure  to  fulfill  EPA's  responsibiUty 
under  section  19(f)(2)  and  to  avoid 
States  losing  their  primary  enforcement 
and  certification  authority  after 
December  24. 1993.  This  determination 
of  adequacy  is  temporary  and  will 
expire  2  years  after  promulgation  of  a 
final  rule  issued  under  section  19(f)(1). 
Thereaftw,  States  must  have  a  program 
to  ensure  compliance  with  the  section 
19(f)  regulations. 

Several  Native  American  Tribes  also 
submitted  a  commitment  to  conduct  the 
activities  outlined  in  the  policy 
statement.  Currently,  the  authority  of 
Native  American  Tribes  to  certify 
applicators  and  cooperate  with  EPA  in 
enforcement  of  FIFRA  derives  from 
FIFRA  section  23.  Therefore,  this 
authority  is  not  affected  by  section 
19(fK2)  and  the  December  24. 1993 
deadline  concerning  primary  State 
enforcement  resptonsibility  under 
section  26  and  State  certification 
authority  under  section  11.  Accordijigly, 
Native  American  Tribes  may  continue  to 
conduct  enforcement  activities  and 
certification  of  applicators  in 
accordance  with  their  cooperative 
agreements  with  EPA.  The  Agency  will 
be  working  with  all  Native  American 
Tribes  entering  into  cooperative 
agreements  to  ensiire  adequate  residue 
removal  programs. 

Dated:  December  8, 1993. 
Carol  M.  Browner, 

Administrator. 

(FR  Doc.  93-30865  Filed  12-16-93;  8:45  am] 


IOPPTS-59329;  FRL-4749-7] 

Certain  Chemicals;  Approval  of  a  Test 
Marketing  Exemption 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  EPA's 
approval  of  an  application  for  test 
marketing  exemption  (TME)  imder 
sectioo  5(h)(1)  of  the  Toxic  Substances 
Control  Act  (TSCA)  and  40  CFR  720.38. 
EPA  has  designated  this  application  as 


TME-94-2.  The  test  marketing 
conditions  are  described  below. 
EFFECTIVE  DATE:  December  9, 1993. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Edna  Pleasants.  New  Chemicals  Branch. 
Chemical  Control  Division  (7405). 
Office  of  Pollution  Prevention  and 
Toxics.  Environmental  Protection 
Agency.  Rm.  E-611.  401  M  St.  SW.. 
Washington. DC.  20460. (202)  260- 
4142. 

SUPPI-EMENTAflY  INFORMATKDN:  Section 
5(h)(1)  of  TSCA  authorizes  EPA  to 
exempt  persons  from  premanufacture 
notification  (PMN)  requirements  and 
permit  them  to  manufacture  or  import 
new  chemical  substances  for  test 
marketing  purposes  if  the  Agency  finds 
that  the  manufacture,  processing, 
distribution  in  commerce,  use.  and 
disposal  of  the  substances  for  test 
marketing  purposes  will  not  present  an 
unreasonable  risk  of  injury  to  human 
health  or  the  environment.  EPA  may 
impose  restrictions  on  test  marketing 
activities  and  may  modify  or  revoke  a 
test  marketing  exemption  upon  receipt 
of  new  information  which  casts 
significant  doubt  on  its  finding  that  the 
test  marketing  activity  will  not  present 
an  unreasonable  risk  of  injury. 

EPA  hereby  approves  TM&-94-2.  EPA 
has  determined  that  test  marketing  of 
the  new  chemical  substance  described 
below,  under  the  conditions  set  out  in 
the  TME  application,  and  for  the  time 
period  and  restrictions  specified  below, 
will  not  present  an  unreasonable  risk  of 
injury  to  human  health  or  the 
environment.  Production  volume,  use. 
and  the  number  of  customers  must  not 
exceed  that  specified  in  the  application. 
All  other  conditions  and  restrictions 
described  in  the  application  and  in  this 
notice  must  be  met. 

Inadvertently  the  notice  of  receipt  of 
the  application  was  not  published. 
Therefore,  an  opportunity  to  submit 
comments  is  being  offered  at  this  time. 
The  complete  nonconfidential 
document  is  available  in  the  TSCA 
Nonconfidential  Information  Center 
(NQC).  Rm.  ETG-102  at  the  above 
address  between- 12:00  noon  and  4:00 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays.  EPA  may  modify  or 
revoke  the  test  marketing  exemption  if 
comments  are  received  which  cast 
significant  doubt  on  its  finding  that  the 
test  marketing  activities  will  not  present 
an  unreasonable  risk  of  injury. 

The  following  additional  restrictions 
apply  to  TME-94-2.  A  bill  of  lading 
accompanying  each  shipment  must  state 
that  the  use  of  the  substance  is  restricted 
to  that  approved  in  the  TME.  In 
addition,  the  applicant  shall  maintain 
the  following  records  until  5  years  after 
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the  date  they  are  created,  and  shall 
make  them  available  for  inspection  or 
copying  in  accordance  with  section  11 
of  TSCA: 

1 .  Records  of  the  quantity  of  the 
TME  substance  produced  and  the  date 
of  manufacture. 

2.  Records  of  dates  of  the  shipments 
to  each  customer  and  the  quantities 
supplied  in  each  shipment. 

3.  Copies  of  the  bill  of  lading  that 
accompanies  each  shipment  of  the  TME 
substance. 

TME-94-2 

Date  of  Receipt:  November  3, 1993. 
The  extended  comment  period  will 
close  (insert  date  15  days  after  date  of 
publication  in  the  Federal  Register). 

Applicant:  Albright  &  Wilson 
Americas  Inc. 

Chemical:  (G)  .Substituted  Methyl 
Amine. 

Use:  (G)  Chemical  Intermediate. 

Production  Volume:  6000  kilograms. 

Number  of  Customers:  Confidential. 

Test  Marketing  Period:  Confidential. 
Commencing  on  first  day  of  commercial 
manufacture. 

Risk  Assessment:  EPA  identified  no 
significant  health  or  environmental 
concerns  for  the  test  market  substance. 
Therefore,  the  test  market  activities  will 
not  present  any  unreasonable  risk  of 
injury  to  human  health  or  the 
environment. 

The  Agency  reserves  the  right  to 
rescind  approval  or  modify  the 
conditions  and  restrictions  of  an 
exemption  should  any  new  information 
that  comes  to  its  attention  cast 
significant  doubt  on  its  finding  that  the 
test  marketing  activities  will  not  present 
any  unreasonable  risk  of  injury  to 
human  health  or  the  environment. 

List  of  Subjects 

Environmental  protection,  Test 
marketing  exemption. 

Dated:  December  9, 1993. 

Charles  M.  Auer, 

Director,  Chemical  Control  Division.  Office 
of  Pollution  Prevention  and  Toxics. 

|FR  Doc.  93-30869  Filed  12-16-93;  8:45  amj 

BILUNG  CODE  *5S0-«0-F 

[OPPTS-51824;  FRL-4647-8] 

Certain  Chemicals;  Premanufacture 
Notices 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 


any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13. 1983  (48 
FR  21722).  This  notice  announces 
receipt  of  67  such  PMNs  and  provides 
a  summary  of  each. 

DATES:  Close  of  review  periods: 

P  93-1201.  93-1202.  93-1203.  93- 
1204.  93-1205.  September  23, 1993. 

P  93-1206,  93-1207,  93-1208,  93- 
1209. 93-1210.  93-1211.  93-1212.  93- 
1213,  93-1214,  93-1215,  September  26, 
1993. 

P  93-1216,  93-1217,  93-1218.  93- 
1219.  93-1220.  September  27. 1993. 

P  93-1221.  93-1222,  93-1223.  93- 
1224.  September  28. 1993. 

P  93-1225.  93-1226.  93-1227,  93- 
1228.  October  3. 1993. 

P  93-1229.  93-1230.  93-1231. 93- 
1232, 93-1233. 93-1234, 93-1235. 93- 
1236.  93-1237. 93-1238.  October  4, 
1993. 

P  93-1239,  93-1240,  93-1241.  93- 
1242,  October  5, 1993. 

P  93-1243.  October  9. 1993. 

P  93-1244.  October  6. 1993. 

P  93-1245. 93-1246. 93-1247.  93- 
1248,  93-1249, 93-1250,  October  10, 
1993. 

P  93-1251.  October  17. 1993. 

P  93-1252, 93-1253,  93-1254, 
October  11,1993. 

P  93-1255,  93-1256,  October  12. 
1993. 

P  93-1257,  October  13,  1993. 

P  93-1258.  93-1259.  93-1260. 
October  12.  1993. 

P  93-1261.  93-1262.  93-1263.  93- 
1264,  93-1265.  93-1266.  93-1267. 
October  13. 1993. 

Written  comments  by: 

P  93-1201,  93-1202,  93-1203,  93- 
1204.  93-1205.  August  24, 1993. 

P  93-1206, 93-1207,  93-1208.  93- 
1209. 93-1210.  93-1211.  93-1212,  93- 
1213.  93-1214.  93-1215,  August  27. 
1993. 

P  93-1216.  93-1217,  93-1218.  93- 
1219,  93-1220.  August  28. 1993. 

P  93-1221.  93-1222.  93-1223.  93- 
1224.  August  29. 1993. 

P  93-1225.  93-1226, 93-1227.  93- 
1228,  September  3, 1993. 

P  93-1229, 93-123P. 93-1231.  93- 
1232,  93-1233.  93-1234.  93-1235.  93- 
1236. 93-1237.  93-1238.  September  4. 
1993. 

P  93-1239.  93-1240,  93-1241.  93- 
1242,  September  5. 1993. 

P  93-1243.  September  9. 1993. 

P  93-1244,  September  6, 1993. 


P  93-1245,  93-1246,  93-1247,  93- 
1248,  93-1250,  93-1249.  September  10, 
1993. 

P  93-1251,  September  17, 1993. 

P  93-1252,  93-1253,  93-1254, 
September  11, 1993. 

P  93-1255,  93-1256,  September  12. 
1993. 

P  93-1257,  September  13. 1993. 

P  93-1258.  93-1259,  93-1260, 
September  12, 1993. 

P  93-1261,  93-1262,  93-1263,  93- 
1264.  93-1265.  93-1266.  93-1267. 
September  13. 1993. 
ADDRESSES:  Written  comments, 
identified  by  the  document  control 
number"(OPPTS-51824l"  and  the 
specific  PMN  number  should  be  sent  to: 
Document  Control  Center  (7407).  Office 
of  Pollution  Prevention  and  Toxics. 
Environmental  Protection  Agency.  401 
M  St..  SW..  Rm.  G-099.  Washington. 
DC.  20460.  (202)  260-3532. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Hazen,  Director.  Environmental 
Assistance  Division  (7408).Office  of 
Pollution  Prevention  and  Toxics. 
Environmental  Protection  Agency.  Rm. 
E-545,  401  M  St..  SW.,  Washington,  DC, 
20460.  (202)  554-1404,  TDD  (202)  554- 
0551. 

SUPPLEMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  fitjm  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  TSCA 
Nonconfidential  Information  Center 
(NQC),  ETG-102  at  the  above  address 
between  12  noon  and  4  p.m..  Monday 
through  Friday,  excluding  legal 
holidays. 

P9>-1201 

Manufacturer.  IBC  Advanced 
Technologies  Inc. 

Chemical.  (S)  l-(2-propeny]oxy) 
n>ethyl-3,6-dioxacocetane-l  ,8-diol. 

Use/Production.  (S)  An  intermediate 
for  the  production  of  substituted  crown 
ethers.  Prod,  range:  2.000-4,000  kg/yr. 

PO-1202 

Manufacturer.  IBC  Advanced 
Technologies  Inc. 

Chemical.  (S)  l-(iz- 
propenyloxy)methyl-3.6-dioxacocetane- 
1,8-diol. 

Use/Production.  (S)  An  intermediate 
for  the  production  of  substituted  crown 
ethers.  Prod,  range:  2.000-4.000  kg/yr. 

FS»-1203 

Manufacturer.  IBC  Advanced 
Technologies. 

Chemical.  (S)  l-(2- 
propenyloxy)methyl-3,6-dioxacocetane- 
1,8-diol. 
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Use/Prodaction.  (S)  An  intennediate 
for  dM  pitxluction  of  substituted  cro¥ni 
ethers.  Prod,  range:  2.000-4,000  kg/yr. 

pn-i2o« 

Manufacturer.  IBC  Advance 
Technok)gie«  Inc. 

Chemical.  (S)  l-{2- 
propenyloxy  )methy!-3 ,6-dioxacocetane- 
1.8-diol. 

Use/Production.  (S)  An  intermediate 
for  the  production  of  substituted  crown 
ethers.  Prod,  range:  2.000-4.000  kg/yr. 

PI>-120S 

Manufacturer.  IBC  Advanced 
Technologies  Inc. 

Chemical.  (S)  l-(2- 
propenyloxy)methyl-3  .B-dioxacocetane- 
1,8-diol. 

Use/Pmductjon.  (S)  An  intermediate 
for  the  production  of  substituted  crown 
ethers.  Prod,  range:  2^)00-4.000  kg/yr. 

P99-12M 

Manufacturer.  IBC  Advanced 
Technologies,  Inc. 

Chemical.  (S)  2((2- 
Propenyloxy)methyl>-l,4,7,10- 
tetraoxacyclodecane. 

Use/Production.  (S)  An  intermediate 
for  the  production  of  ligand-modified 
silica  gels.  Prod,  range:  1.000-2.000  kg/ 

P»>-120T 

Manufacturer.  IBC  Advanced 
Technologies,  Inc. 

Chemical.  (S)  2-(2- 
Propenyloxy)methyl)-1.4.7.10.13- 
pentaoxacyclopentadecane. 

Use/Production.  (S)  An  intermediate 
for  the  production  of  ligand-modified 
silica  gels.  Prod,  range:  1,000-2,000  kg/ 

yr- 

Pl>-120l 

Manufacturer.  IBC  Advanced 
Technologies,  Inc. 

Chemical.  (S)  2-(2- 
Proenyloxy)methyl-1.4.7,10.13,16- 
hexaoxacyclooctadecane. 

Use/Production.  (S)  An  intermediate 
for  the  production  of  ligand-  moditied 
silica  gels.  Prod,  range:  1,000-2.000  kg/ 

yr 

P  93-1209 

Manufacturer.  IBC  Advanced 
Technologies,  Inc. 

Chemical.  (S)  2-(2- 
Propenyloxy)methyl-l,4,7,10,13.16,19- 
heptaoxacycloheneicosane. 

Use/Production.  (S)  An  intermediate 
for  the  production  of  ligand-  modified 
silica  gels.  Prod,  range:  1,000-2,000  kg/ 

^•3-1210 

Manufacturer.  Confidential. 


Chemical.  (G)  BlockBd  isocyanote 
terminatsd  potyurethana. 

[7se/Productidn.  (G)  Component  of 
industrial  adhesive.  Prod,  range: 
ConfidoitiaL 

Importer.  Confidential. 

Chemical.  (G)  Trifluoroethane 
sulfonyl  modified  methacrylate 
copolymer. 

Use/Import.  (G)  For  use  with  aqueous 
solutions  in  a  contained  use.  Import 
range:  Confidential.  ^ 

pn-1211 

Importer.  Confidential. 

Chemical.  (G)  Trifluoroethane 
sulfonyl  modified  methacrylate 
copolymer. 

Use/Import.  (G)  For  use  wnth  aqueous 
solutions  in  a  contained  use.  Import 
range:  Confidential.  ^ 

PM-ItU 

Importer.  Oakite  Products  Inc. 

Chemical.  (G)  Polyurethane- 
polyacrylate.  hybrid  polymer. 

Use/hnport.{S)  Polymer  component 
in  corrosion  inhibiting  coatings  for 
metal  surfaces.  Import  range: 
Confidential. 

P  93-1214 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Alkoxylated  amide. 

Use/Production.  (G)  Additive  for 
fuels.  Prod,  range:  Confidential. 

P  93-1 21 s 
Manufacturer.  The  Dow  Chemical 

Company. 
Chemical.  (G)  Amide  alkali  salt.  ^ 
Use/Production.  (S)  Chemical 

intermediate.  Prod,  range:  Confidential. 

P  93-1219 

Manufacturer.  Mitsui  Petrochemicals 
(America),  LTD. 

Chemical.  (S)  N-Alkylaminophenol. 

Use /Production.  (G)  Intermediate  for 
N.iV-dialkyl-m-aminophenol.  Prod, 
range:  Confidential. 

Toxicity  Data.  Acute  oral:  LD50  2.000 
mg/kg  (rat).  Eye  irritation:  Strong 
(rabbit).  Skin  irritation:  Negligible 
(rabbit). 

P 93-1217 

Manufacturer.  Confidential. 

Chemical.  (G)  Potassium  salt  of  mixed 
branched  caiboxylic  acids. 

Use/Production.  (S)  Catalyst.  Prod, 
range:  Confidential. 

P  93-121* 

Manufacturer.  Confidential. 
Chemical.  (G)  Potassium  salt  of  mixed 
branched  carboxylic  acids. 


Use/Production.  (S)  Catalyst.  Prod, 
range:  Confidential. 

P  93-1219 

Manufacturer.  Confidential. 

Chemical.  (G)  Potassiimi  salt  of  mixed 
branched  carboxylic  acids. 

Use/Production.  (S)  Catalyst  Prod, 
range:  Confidential. 

P  93-1220 

Importer.  Hoechst  Celanese. 

Chemical.  (G)  Aqueous  polyurethane 
dispersion. 

Use/Import.  (S)  Binder  for  car  repair 
paints  (coating  of  plastic  parts).  Import 
range:  10.000  kg/yr. 

P  93-1221 

Importer.  Confidential. 

Chemical.  (G)  Ethoxylated, 
propoxylated  polyaryl  phenol. 

Use/Import.  (S)  Emulsifier.  wetting 
agent  or  dispersant  for  agricultiu-al 
formulations.  Import  range: 
Confidential. 

P 93-1222 

Importer.  Confidential. 

Chemical.  (G)  Phosphated 
polyarylphenolethoxylate.  potassium 
salt. 

Use/Import.  (S)  Wetting  and 
dispersing  agent  in  pesticide 
formulations.  Import  range: 
Confidential. 

P  93-1223 

Importer.  Confidential. 
Chemical  (G)  Modified  epoxy  resin. 
Use/Import.  (G)  Resin  for  automative 
coating.  Import  range:  Confidential. 

P  93-1224 

Manufacturer.  Confidential. 

Chemical  (G)  Hetero,  aromatic  azo 
dyestuff. 

Use/Import.  (G)  Resin  for  automative 
coating.  Import  range: 

P  93-1225 

Manufacturer.  Confidential. 

Chemical.  (G)  Methacr>'late/acrylate/ 
styrene  copolymer. 

Use/Production.  (G)  Destructive  use 
intermediate.'Prod.  range:  Confidential. 

P  93-1226 

Importer.  Confidential. 

Chemical.  (G) 
Perfluoralkylethylacrylate  copolymer. 

Use/Import.  (S)  Textile  finish.  Import 
range:  Confidential. 

Toxicity  Data.  Acute  oral:  LD50  > 
2.000  mg/kg  (rat).  Eye  irritation:  None 
(rabbit).  Skin  irritation:  Negligible 
(rabbit). 

P  93-1227 

fmporter.  Reichhold  Chemicals.  Inc. 
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Chemieal  (G)  Polyester  poljrurathane. 
Use/Import.  (G)  Poiyuretnane  for 
adhesive.  Import  range:  Confidential. 

P9>-122a 

Manufacturer.  Confidential. 

Chemical.  (G)  Isocyanate  extended 
polyols. 

Use/Production.  (G)  Adhesive  iot 
composite,  plastics,  and  metals  open, 
nondispersive  use.  Prod,  range: 
Coafidential. 

P 93-1223 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyurethane  salt. 

Use/Production.  (G)  Open, 
nondispersive  use  as  a  polyurethane 
surface  coating.  Prod,  range: 
Confidential 

P 93-1230 

Manufacturer.  Dow  Coming 
Corporation. 

Chemical.  (S)  Siloxanes  and  silicones. 
di-Me.  Me  3.3,3-trifhioropropyl, 
polymers  with  Me  silesqaioxanes) 
ethenyldimethylsily]  oxy)-terminated. 

Use/Production.  (S)  Silicone 
electronic  coating.  Prod,  range: 
Confidential. 

Toxicity  Data.  Acute  oral:  LDSO  34.6 
g/kg  (rat).  Eye  irritatioD:  Slight  (rabbit). 
Skin  irritation:  Stight  (rabbit). 

P  93-1231 

Manufacturer.  Cfxifidential.      " 

Chemical.  (G)  Polyurethane 
prepolymer. 

Vie/Production.  (G)  Destructive  use 
polyurethane  intermediate.  Prod,  range: 
Confidential. 

P 93-1232 

Manufacturer.  The  Dow  Coming 
Corporation. 

Chemical.  (S)  Siloxanes  and  silicones, 
di-Me.  Me  3,3,3-trifluoropropyl, 
dimethylhydrogensiloxy-tenninated. 

Use/Production.  (S)  Silicone  electric 
coating.  Prod,  range:  Confidential. 

Pe>-1233 

Manufacturer.  Confidential. 

Chemical.  (G)  Substituted  ammonium 
phosphate  salt. 

Use/Production.  (G)  Polyurethane 
monomer  Prod  range:  Confidential 

P  93-1234 

Manufacturer.  Confidential. 

Chemical.  (S)  Substituted  ammonium 
phosphate  salt. 

Use/Production.  (G)  Polyurethane 
monomer.  Prod,  range:  Confidential. 

P  93^239 

Importer.  Diagnostic  Chemicals 
Limited. 

Chemical.  (G)  Propaneooate. 
silylterminated  alkyl  ester. 


Use/lmport.  (S)  Chemical 
intermediate  used  in  preparation  of 
reactive  polymer.  Import  range:  300- 
1,500  kg/yr. 

P 03-1239 

Importer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Bispbenol  A 
epichlorohydrin.  propyleneoxide 
polymer. 

Use/Import  (S)  Coatings  km 
corrosions-protection  and  cement 
concert.  Import  range:  12,000-36,000 
kg/yr. 

P  93-1237 

Manufacturer.  Lilly  Industries,  Inc. 

Chemical.  (G)  Polymer  of 
benzenedicarboxylic  add,  alkanetriol. 
vegetable  oil  and  fatty  acids,  and 
phenolic  resin. 

Use/Production.  |G)  Industrie)  Bquid 
paints.  Prod,  range:  50,000-205.000  kg/ 

yr- 

P9>-1230 

Manufacturer.  Dembom  Division, 
W.R.  Grace  and  Company. 

Chemical.  (G)  Tannin  3,4  ((bi8-oxy-2- 
hydroxypropyl)  triraethyl  ammonium 
chloride). 

Use/Production.  (S)  Waste  water 
coagulant  and  paint  sptay  booth 
detackifier/coagulant  Prod,  range: 
100,000-200,000  kg/yr. 

Toxicity  Data.  Acute  oral:  LD50  > 
5,000  kg/yr  (rat). 

P93-t239 

Manufacturer.  Sanncor  Indiistries, 
Inc 

Chemical.  (S)  Oxine  blocked 
polyurethane. 

Use/Production.  (G)  Leather  and 
fabric  coating.  Prod,  range:  Confidential 

P  03-1240 

Manufacturer.  Stockhausen,  Inc. 

Chemical.  (G)  Maleic  hydride  ester 
with  butyl  glycol,  polymer  with  x-olefin 
and  aery  late  provisional  maleic  hydride 
monoglycolester  polymer  with  fatty 
alkene  and  acr^'Iate  provisional  x-olefin- 
acr>'late  add-ester  terpolymer  salt 
provisional. 

Use./ Production.  (G)  Leather  softner 
formulation  for  application  Prod,  range: 
100,000-300,000  kg/yr 

P  03-1241 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyether  alkanyl 
esters. 

Use/Production.  (Gl  Plastic  insulation 
foam  stabilizer.  Prod,  range: 
Confidential. 

P  03-1342 

Importer  Ciba-Geigy  Corporation. 


Chemical.  (G)  Substituted  azo  triazine 
dye. 

Use/Import.  |G)  Textile  dye  Import 
range:  Confidential. 

P  03-1343 

Importer.  Elf  Atochem  North  Anterica. 

Chemical.  (S)  Azacydotridecan-z-one; 
hexaraethylene  diamine;  1,9- 
nonanedioic  add. 

Use/Import.  (S)  Hot  melt  adhesive 
Import  ranger  25.000-50,000  kg/yr 

P  03-1244 

Manufacturer.  R.  T.  Vanderfoih 
Company,  Inc. 

Chemical.  (G)  Tetralkylthiuram 
disulfide. 

Use/Production.  (S)  Polymer  and 
elastomer  accelerator.  Prod,  range: 
Confidential. 

P03-tM8 

Importer.  Confidential. 

Chemical.  (G)  Chlorotrifluoro 
ethylene  copolymer. 

Use/ImpwL  (S)  Resin  for  coating. 
Import  range:  Confidential. 

P  03-1240 

Importer.  Confidential 

Chemical.  (G)  Chlorotrifluoroethylene 
copolymer. 

Use/Import.  (S)  Resin  for  coating. 
Import  range:  Confidmitial 

P 03-1247 

Mcmufacturer.  Ccmfidential. 

Chemical.  (G)  Modified  polyestm 
resin. 

Use/Production.  (G)  Resin  for  coating. 
Prod,  range:  Confidential. 

P  03-1240 

Manufacturer.  Confidential. 

Chemical.  (G)  Modified  polyestei 
resin. 

Use/Production.  (G)  Resin  for  coating 
Prod,  range;  Confidential. 

P  93-1349 

Manufacturer.  Sanncor  Industries, 
Inc. 

Chemical.  (G)  Polyurethane  based  on 
polyisocyanate,  polyols  and 
polyamines. 

P93-t2S» 

Importer.  Hoedist  Celanese 
Corporation. 

Chemical.  (G)  1,6  Hexanediol;  adipic 
acid;  2,2-Dimethyl-l,3-propanediQl 
isophthalic  acid  2,2-bis- 
(Hydroxyraethyl)-propionic  add,  5- 
isocyanatomethyl-3.3,5-trimethy)-l- 
cyclcAexyl  isocyanate  die 
diethanolamine;  N,N-dimethylamine 

Use/Import.  (S)  Binders  in  a  primer 
formulaticm.  hydro  filler  and  top  coat. 
Import  range:  4.000-38,000  kg/yr 
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Importer  Harcros  Chemicals.  Inc. 

Chemical.  (G)  Urethane  acr>'late. 

Use/Import.  (S)  The  chemical 
substance  will  be  used  in  the  radiation 
curing  of  vanishes  by  either  ultra  violet 
radiation.  Import  range:  1.000-5.000  kg/ 

yr 

PM-12S2 

Manufacturer  Confidential. 

Chemical.  (G)  Acryhc  polymer  salt. 

Use/Production.  (G)  Water-based 
intermediate  for  ink  vehicle.  Prod. 
range;  Confidential. 

Pn-12S3 

Manufacturer.  R.  T.  Vanderbilt 
Company. 

Chemical.  (G)  Amines.  Cu-u-tert- 
alkyl  compounds  with  2(H)- 
benzothiazolethione. 

Use/Production.  (S)  Multifunctional 
additive  for  lubricants.  Prod,  range: 
Confidential. 

PM-12S4 

Manufacturer  The  Dow  Chemical 
Company. 

Chemical.  (G)  Azosulfone. 

Use/Production.  (S)  Additive  for 
polymer  formulation.  Prod,  range: 
Confidential. 

p  n-i2ss 

Manufacturer  Confidential. 

Chemical.  (G)  Reaction  product  of 
metallic  alkyls  and  polysiloxanes. 

Use/PwducUon.  (G)  Catalyst.  Prod, 
range:  Confidential. 

Pt3-12S« 

Manufacturer  Confidential. 

Chemical.  (G)  Reaction  product  of 
metallic  alkyls.  polysiloxanes  and 
transition  metal  compounds. 

Use/Production.  (G)  Catalyst.  Prod, 
range:  Confidential. 

P«>-12S7 

Manufacturer  Confidential. 

Chemical.  (G)  Isocyanate  terminated 
urethane  polymer. 

Use/Production.  (G)  Urethane 
adhesive.  Prod,  range:  Confidential. 

Manufacturer  Confidential. 

Chemical.  (G)  Ester.  saU  solution. 

Use/Production.  (S)  Source  material 
for  recovery  of  valuable  chemicals. 
Prod,  range:  Confidential. 

p  a>-i2M 

Importer.  Confidential. 

Chemical.  (G)  Anion  exchange  resin. 

Use/Import.  (S)  Nitrate  removal  from 
water.  Import  range:  40.000-90,909  kg/ 

yr- 

P93-12W 

Manufacturer.  Arizona  Chemical 
Company. 


Chemical.  (G)  Modified  hydrocarbon 
resin  salt. 

Use/Production.  (G)  Adhesive 
component.  Prod,  range:  Confidential. 

P9J-1261 

Manufacturer  Confidential. 

Chemical.  (G)  Isocyanate-functional 
prepolymer. 

Use/Production.  (G)  Adhesive 
component.  Prod,  range:  Confidential. 

PM-1M2 

Manufacturer  Confidential. 

Chemical.  (G)  Isocyanate-functional 
prepolymer. 

Use/Production.  (G)  Adhesive 
component.  Prod,  range:  Confidential. 

P9>-12t3 

Manufacturer  Confidential. 

Chemical.  (G)  Isocyanate-functioftal 
prepolymer. 

Use/Production.  (G)  Adhesive 
component.  Prod,  range:  Confidential. 

PM-12«4 

Manufacturer.  Confidential. 

Chemical.  (G)  Isocyanate-functional 
prepolymer. 

Use /Production.  (G)  Adhesive 
component.  Prod,  range:  Confidential. 

PM-1265 

Manufacturer  Confidential. 

Chemical.  (G)  Isocyanate-functional 
prepolymer. 

Use/Production.  (G)  Adhesive 
component.  Prod,  range:  Confidential. 

P  9>-12M  •  J 

Manufacturer  Confidential. 

Chemical.  (G)  Isocyanate-functional 
prepolymer. 

Use/Production.  (G)  Adhesive 
component.  Prod,  range:  Confidential. 

P  93-1 2«7 

Manufacturer.  Confidential. 

Chemical.  (G)  Isocyanate-functional 
prepolymer. 

Use/Production.  (G)  Adhesive 
component.  Prod,  range:  Confidential. 

List  of  Subjects 

Environmental  protection, 
Premanufacture  notification. 

Dated:  December  7, 1993 
Frank  V.  Caesar. 

Acting  Director,  Information  Management 
Division.  Office  of  Pollution  Prevention  and 
Toxics. 

(FR  Doc.  93-30871  Filed  12-16-93;  8:45  ami 
BiLUNO  CODE  weo-ao-F 


[OPPTS-59974;  FRL-4743-91 

Certain  Chemicals;  Premanufacture 
Notices 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSC\)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13. 1983  (48 
FR  21722).  In  the  Federal  Register  of 
November  11.  1984.  (49  FR  46066)  (40 
CFR  723.250).  EPA  published  a  rule 
which  granted  a  limited  exemption  from 
certain  PMN  requirements  for  certain 
types  of  polymers.  Notices  for  such 
polymers  are  reviewed  by  EPA  within 
21  days  of  receipt.  This  notice 
announces  receipt  of  9  such  PMN(s)  and 
provides  a  summary  of  each. 
DATES:  Close  of  review  periods: 

Y  93-204.  September  29,  1993. 

Y  93-205,  October  4, 1993. 

Y  93-206.  October  17, 1993.  • 

Y  93-207.  October  17, 1993. 

Y  93-208.  October  17. 1993. 
y  93-209.  October  18. 1993. 

Y  94-1.  October  24. 1993. 

Y  94-2.  October  26.  1993. 

Y  94-3.  November  4. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen.  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics.  Environmental  Protection 
Agency.  Rm.  E-545,  401  M  St..  SVV.. 
Washington.  DC.  20460  (202)  554-1404, 
TDD  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  ft-om  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  TSCA 
Nonconfidential  Information  Center 
(NCIC).  ETG-102  at  the  above  address 
between  12  noon  and  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays. 

Y  93-204 

Manufacturer  Fritz  Industries,  Inc. 

Chemical.  (G)  Copolymer  of  sulfated 
acrylamide  with  unsaturated  carboxylic 
acid. 

Use/Production.  (G)  Oil  and  gas  well 
cament  retarder.  Prod,  range:  12,000- 
48.000  kg/yr. 
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V93-M8 

Manufacturer.  Confidential. 

Chemical.  (G)  Modified  acrylic  resin. 

Use/Production.  (G)  Textile 
processing  agent.  Prod,  range: 
Confidential. 

V  93-206 

Manufacturer  Eastman  Kodak 
Company. 

Chemical.  (G)  Polyester  of  an  aromatic 
dicarboxylic  acid  and  alicyclic  did. 

Use/Production.  (G)  Contained  use  in 
an  article.  Prod,  range:  100-500  kg/yr. 

V93-M7 

Manufacturer  Confidential. 

Cheoiicai.  (G)  Copolymer  of  acrylic 
methacrylic  esters  with  cycUc  vinyl 
compounds. 

Use/Production.  (G)  Paint  additive  for 
open,  nondispersive  use.  Prod,  range: 
Confidential. 

T99-BW 

Manufacturer  Confidental. 

Chemical.  (G)  Patty  add  modified 
polyester. 

Use/Production.  (G)  Paint  additive  for 
open,  nondispersive  use.  Prod,  range: 
Confidential. 


Importa:  Mitsui  Petrochemicals 
(America),  ltd. 

Chemical.  (G)  A-Olefin- 
alkanylbenzens  copolymer. 

Use/Production.  [G]  Contained  use  in 
an  article.  Prod,  range:  100-500  kg/yr. 


Manufacturer  Mace  Adhesives  and 
Coatings  Company,  Inc. 

Chemical.  (G)  Aliphatic  polyester- 
aromatic  diisocyanate-polyurethane 
pol)rur8a. 

Use/Production.  [S]  Coating  binder 
and  additive/generic  industrial.  Prod, 
range;  360,000-700.000  kg/yr. 

y»4-a! 

Manufacturer  Brewer  Science.  Inc. 

Chemical.  (G)  Polyamic  acid. 

Uie/Production.  (S)  Temporary  and 
transparent  coating  used  in  the 
fabrication  of  integrafted  circuits  and 
optoelectronic.  Prod,  range: 
Confidential. 

V94-0 

Importer.  Albright  and  Wilson 
Americas,  Inc. 

Chemical.  (G)  Alkyl-terminated  poly 
(carboxylate). 

Use/hnport.  (G)  Laundry  detergent 
additive.  Import  range:  Confidential. 

Toxicity  Data.  Acute  oral:  LD50  2.000 
mg/kg  (rat).  Acute  dermal:  LD50  2.000 
mg/kg  (rabbit).  Eye  irritation:  Slight 
(rabbit).  Skin  irritation:  Negligible. 


List  of  Sid>iects 

Enviranmental  protection, 
Premanufacture  notificatioii. 

Dated:  Decembflr  7. 1993. 
Frank  V.  Caesar, 

Acting  Director,  Information  Uanagement 
Division,  Office  of  Pollution  Preveatioa  and 
Toxics. 

(PR  Doc  93-30872  Filed  12-16-93;  8:45  am) 

BUJNQ  CODE  I 


(OPPTS-S9328:  FnL-474»-4] 

Certain  Chawteala;  Approval  of  a  Test 
Martcetlng  Exemption 

AGENCY:  Environmental  Protectioo 
Agency  CEP  A). 
ACnON:  Notice. 

SUMMARY:  This  notice  announces  EPA's 
approval  of  an  application  for  test 
marketing  exemption  (TME)  under 
section  5(h)(1)  of  the  Toxic  Substances 
Contixjl  Act  (TSCA)  and  40  CFR  720.38. 
EPA  has  designated  this  application  as 
TME-94-1.  The  test  marketing 
conditions  are  described  below. 
EFFECTIVE  DATE:  E)ecember  9, 1993. 
FOR  FURTHER  INFORMATION  COMTACT: 
Edna  Pleasants,  New  Qiemicals  Branch, 
Chemical  Control  Division  (7405), 
Office  of  Pollution  Prevention  and 
Toxica,  Environmental  F>rotecti(Hi 
Agency,  Rm.  E-€ll.  401  M  St.  SW., 
Washington,  D.C  20460,  (Z02)  260- 
4142. 

SUPPLEMENTARY  WFORMATKM:  Section 
5(h)(1)  of  TSCA  authorizes  EPA  to 
exempt  persons  from  premanufacture 
notification  (PMN)  requirements  and 
permit  them  to  manufacture  or  import 
new  chemical  substances  for  test 
marketing  purposes  if  the  Agency  finds 
that  the  manufacture,  processing, 
distribution  in  commerce,  use.  and 
disposal  of  the  substances  for  test 
marketing  purposes  will  not  present  an 
unreasonable  risk  of  injury  to  human 
health  or  the  environment.  EPA  may 
impose  restrictions  on  test  marketing 
activities  and  may  modify  or  revoke  a 
test  marketing  exemption  upon  receipt 
of  new  information  which  casts 
significant  doubt  on  its  finding  that  the 
test  marketing  activity  will  not  present 
an  unreasonable  risk  of  injury. 

EPA  hereby  approves  TME-94-1.  EPA 
has  determined  that  test  marketing  of 
the  new  chemical  substance  described 
below,  under  the  conditions  set  out  in 
the  TME  application,  and  for  the  time 
period  and  restrictions  specified  below, 
will  not  present  an  unreasonable  risk  of 
injury  to  human  health  or  the 
environment.  Production  volume,  use, 
and  the  number  of  customers  must  not 


exceed  that  specified  in  the  application. 
All  other  conditions  and  restrictions 
described  in  the  application  and  iT>  this 
notice  must  be  met. 

InadvertenUy  the  notice  of  receipt  of 
the  application  was  not  published. 
Therefore,  an  opportunity  to  submit 
comments  is  being  offered  at  this  time. 
The  complete  nonconfidential 
document  is  available  in  the  TSCA 
Nonconfidential  Information  Center 
(NQC),  Rm.  ETG-102  at  the  above 
address  between  12  noon  and  4:00  pjn., 
Monday  through  Friday,  excluding  legal 
holidays.  EPA  may  modify  or  revoke  tiie 
test  marketing  exemption  if  comments  .  . 
are  received  which  cast  significant 
doubt  on  its  finding  that  the  test 
marketing  activities  will  not  present  an 
unreasoni^le  risk  of  injury. 

The  following  additional  restrictions 
apply  to  TME-94-1.  A  bill  of  lading 
accompanying  each  shipment  must  state 
that  the  use  (m  the  substanoe  is  restricted 
to  that  approved  in  the  TME.  fai 
addition,  the  applicant  shall  maintain 
the  follovring  records  until  5  years  after 
the  date  they  are  created,  and  shall 
make  them  available  for  inspection  or 
copying  in  accordance  with  section  11 
of  TSCA: 

1.  Records  of  the  quantity  of  the 
TME  substance  produced  and  the  date 
of  manufacture. 

2.  Records  of  dates  of  the  shipments 
to  each  customer  and  the  qtMntities 
supplied  in  each  shipment 

3.  Copies  of  the  bill  of  lading  that     « 
accompanies  each  shipment  of  the  TME 
substance. 

TME-04-1 

Date  of  Receipt:  November  3, 1993. 
The  extended  comment  period  will 
close  January  3, 1994. 

Applicant:  Nalco  Chemical  Company 

Chemical:  (G)  Modified  Polyacrylate, 
Sodium  Salt. 

Use:  (G)  Dispersant 

Production  Volume:  Confidential. 

Number  of  Customers:  Confidential. 

Test  Marketing  Period:  Confidential. 
Commencing  on  first  day  of  commercial 
manufacture. 

Risk  Assessment:  EPA  identified  no 
significant  health  or  environmental 
concerns  for  the  test  market  substance. 
Therefore,  the  test  market  activities  will 
not  present  any  unreasonable  ri.sk  of 
injury  to  human  health  or  the 
environment. 

The  Agency  reserves  the  right  to 
rescind  approval  or  modify  the  -^ 
conditions  and  restrictions  of  an 
exemption  should  any  new  information 
that  comes  to  its  attention  cast 
significant  doubt  on  its  finding  that  the 
test  marketing  activities  will  not  present 
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any  unreasonable  risk  of  Injury  to 
human  health  or  the  environment. 

ListofSubjecU 

Environmental  protection,  Test 
marinating  exemption. 

Dated:  December  9, 1993. 
OutIm  M  Auer. 

Director,  Chemical  Control  Division.  Office 
of  Pollution  Prevention  and  Toxics. 

IFR  Doc.  93-30868  Filed  12-16-93;  8:45  am] 
MUWQ  COCCI 


[OPPTS-S9330:  Fm.-474»-8] 

Certain  CtMmicals;  Approval  of  a  Test 
MarlMtlng  Exemption 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  EPA's 
approval  of  an  apphcation  for  test 
marketing  exemption  (TME)  under 
section  5(h)(1)  of  the  Toxic  Substances 
Control  Act  (TSCA)  and  40  CFR  720.38. 
EPA  has  designated  this  application  as 
TME-94-3.  The  test  marketing 
conjikions  are  described  below. 
EFFECTIVE  DATE:  December  13, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shirley  Howard,  New  Chemicals 
Branch,  Chemical  Control  Division 
(7405).  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  E-611,  401  M  St.  SW.. 
Washington,  D.C.  20460,  (202)  260- 
3780. 

SUPPI^MENTARY  INFORMATION:  Section 
5(h)(1)  of  TSCA  authorizes  EPA  to 
exempt  persons  from  premanufacture 
notification  (PMN)  requirements  and 
permit  them  to  manufacture  or  import 
new  chemical  substances  for  test 
marketing  purposes  if  the  Agency  finds 
that  the  manufacture,  processing, 
distribution  in  commerce,  use,  and 
disposal  of  the  substances  for  test 
marketing  purposes  will  not  present  an 
unreasonable  risk  of  injury  to  human 
health  or  the  environment.  EPA  may 
impose  restrictions  on  test  marketing 
activities  and  may  modify  or  revoke  a 
test  marketing  exemption  upon  receipt 
of  new  information  which  casts 
significant  doubt  on  its  finding  that  the 
test  marketing  activity  will  not  present 
an  unreasonable  risk  of  injury. 

EPA  hereby  approves  TME-94-3.  EPA 
has  determined  that  test  marketing  of 
the  new  chemical  substance  described 
below,  under  the  conditions  set  out  in 
the  TME  application,  and  for  the  time 
period  and  restrictions  specified  below, 
will  not  present  an  unreasonable  risk  of 
injury  to  human  health  or  the 


environment.  Production  volume,  use, 
and  the  number  of  customers  must  not 
exceed  that  specified  in  the  application. 
All  other  conditions  and  restrictions 
described  in  the  application  and  in  this 
notice  must  be  met. 

Inadvertently  the  notice  of  receipt  of 
the  application  was  not  published. 
Thererore,  an  opportimity  to  submit 
comments  is  being  offered  at  this  time. 
The  complete  nonconfidential 
document  is  available  in  the  TSCA 
Nonconfidential  Information  Center 
(NQC),  Rm.  ETG-102  at  tha-jbove 
address  between  12:00  noon  and  4:00 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays.  EPA  may  modify  or 
revoke  the  test  marketing  exemption  if 
comments  are  received  which  cast 
significant  doubt  on  its  finding  that  the 
test  marketing  activities  will  not  present 
an  unreasonable  risk  of  injury. 

The  following  additional  restrictions 
apply  to  TME-94-3.  A  bill  of  lading 
accompanying  each  shipment  must  state 
that  the  use  of  the  substance  is  restricted 
to  that  approved  in  the  TME.  In 
addition,  the  applicant  shall  maintain 
the  following  records  until  5  years  after 
the  date  they  are  created,  and  shall 
make  them  available  for  inspection  or 
copying  in  accordance  with  section  11 
of  TSCA: 

1 .  Records  of  the  quantity  of  the 
TME  substance  produced  and  the  date 
of  manufacture. 

2.  Records  of  dates  of  the  shipments 
to  each  customer  and  the  quantities 
supphed  in  each  shipment. 

3.  Copies  of  the  bill  of  lading  that 
accompanies  each  shipment  of  the  TME 
substance. 

TME-94-3  J 

Date  ofReteipt:  November  5, 1993. 
The  extended  comment  period  will 
close  (insert  date  15  days  after  date  of 
publication  in  the  Federal  Register). 

Applicant:  Elf  Atochem  North 
America  Inc. 

Chemical:  (CH  Triorganotin  Oxide. 

Use:  (G)  Curing  Catalyst  for  polymer- 
based  Coatings. 

Production  Volume:  Confidential. 

Number  of  Customers:  Confidential, 

Test  Marketing  Period:  Confidential. 
Commencing  on  first  day  of  commercial 
manufacture. 

Risk  Assessment:  EPA  identified  no 
significant  health  or  environmental 
concerns  for  the  test  market  substance. 
Therefore,  the  test  market  activities  will 
not  present  any  unreasonable  risk  of 
injury  to  human  health  or  the 
environment. 

The  Agency  reserves  the  right  to 
rescind  approval  or  modify  the 
conditions  and  restrictions  of  an 
exemption  should  any  new  information 


that  comes  to  its  attention  cast 
significant  doubt  on  its  finding  that  the 
test  marketing  activities  will  not  present 
any  unreasonable  risk  of  injury  to 
human  health  or  the  environment. 

List  of  Subjects 

Environmental  protection.  Test 
marketing  exemption. 

Dated:  December  13. 1993. 
Charlea  M.  Auer. 

Director.  Chemical  Control  Division.  Office 
of  Pollution  Prevention  and  Toxics. 

IFR  Doc.  93-30870  Filed  12-16-93;  8:45  am) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1001-DR] 

North  Dakota;  Amendment  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  North 
Dakota  (FEMA-100-DR),  dated  July  26, 
1993,  and  related  determinations. 
EFFECTIVE  DATE:  December  9. 1993 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell.  Response  and 
Recovery  Directorate.  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
Stutsman,  Benson,  Nelson,  and  Ramsey 
Counties  is  closed  effective  November 
15, 1993.  The  incident  period  for  these 
counties  is  June  22, 1993,  through  and 
including  November  15, 1993.  The 
incident  period  for  all  other  counties 
designated  is  June  22, 1993,  through  and 
including  September  24, 1993. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516.  Disaster  Assistance) 

Richard  W.  Krimm, 

i^ssociafe  Director.  Response  and  Recovery 

Directorate. 

(FR  Doc.  93-30815  Filed  12-16-93;  8  45  ami 
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FEDERAL  MARITIME  COMMISSION 

Security  for  the  Protection  of  the 
Public  Financial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on 
Voyages;  Issuance  of  Certificate 
(Casualty) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 


of  Financial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  Section  2, 
Public  Law  8^777  (46  U.S.C.  817(d)) 
and  the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  part 
540,  as  amended: 

Mitsui  O.S.K.  Passenger  Line,  Ltd.. 
MOPAS  Cruise  Line,  Ltd,  and  Mitsui 
O.S.K.  Lines,  Ltd..  1-1  Toranomon  2- 
chome,  Minato-ku,  Tokyo  105,  Japan. 
Vessel:  FUJI  MARU 
Mitsui  O.S.K.  Passenger  Line.  Ltd., 
MOPAS  Cruise  Line,  Ltd.  and 
International  Energy  Transport  Co.. 
Ltd.,  1-1  Toranomon  2-chome. 
Minato-ku,  Tokyo  105,  Japan. 
Vessel:  SHIN  SAKURA  MARU 

Dated:  December  13, 1993. 
loseph  C  PoUdng. 
Secretary. 
IFR  Doc.  93-30782  Filed  12-16-93;  8:45  am) 
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Security  for  the  Protection  of  the 
Public  Indemnification  of  Passengers 
for  Nonperformance  of  Transportation; 
Issuance  of  Certificate  (Performance) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  for     ' 
Indemnification  of  Passengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  Section  3. 
Public  Law  89-777  (46  U.S.C  817(e)) 
and  the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  part 
540,  as  amended: 

Mitsui  O.S.K.  Passenger  Line.  Ltd.,  1-1 
Toranomon  2-chome.  Minato-ku, 
Tokyo  105,  Japan. 

Vessel:  FUJI  MARU 

Dated:  December  13, 1993. 
Joseph  C  Polking. 
Secretary. 

(FR  Doc.  93-30783  Filed  12-16-93;  8:45  am) 
MLUNQ  COOE  erso-oi-M 


FEDERAL  RESERVE  SYSTEM 
[Doclwt  No.  710(M)128] 

Bank  Holding  Company  Reporting 
Requirements 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Initial  Board  approval  of 
changes  to  bank  holding  company 
reporting  requirements  and  a  request  for 
public  conmients. 

SUMMARY:  Notice  is  hereby  given  of 
initial  Board  approval,  and  a  request  for 


public  comment,  by  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (the  Board)  under  delegated 
authority  fi-om  the  Office  of 
Management  and  Budget  (0MB),  as  per 
5  CFR  1320.9  (0MB  RegulaUons  on 
Controlling  Paperwork  Burdens  on  the 
Public),  to  the  extension,  with  revision, 
of  the  Consolidated  Financial 
Statements  for  Bank  Holding  Companies 
(FR  Y-9C;  0MB  No.  7100-0128).  the 
Parent  Company  Only  Financial 
Statements  for  Large  Bank  Holding 
Companies  (FR  Y-9LP;  OMB  No.  7100- 
0128).  and  the  Parent  Company  Only 
Financial  Statements  for  Small  Bank 
Holding  Companies  (FR  Y-9SP;  OMB 
No.  7100-0128)  through  December  1996. 
The  Federal  Reserve  has  also  given 
initial  approval  to  the  extension, 
without  revision,  of  the  Supplement  to 
the  Consohdated  Financial  Statements 
for  Bank  Holding  Companies  (FR  Y-9CS; 
OMP  No.  7100-0128).  The  proposed 
reporting  changes,  summarized  below, 
will  be  required  for  the  March  31, 1994 
reporting  date.i 

DATES:  Comments  must  be  submitted  on 
or  before  January  3,  1994. 
ADDRESSES:  Conmients,  which  should 
refer  to  the  OMB  Docket  number,  should 
be  addressed  to  Mr.  WiUiam  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and  C 
Streets,  NW..  Washington.  DC  20551,  or 
dehvered  to  the  Board's  mail  room  B- 
2223  between  8:45  a.m.  and  5:15  p.m.. 
and  to  the  security  control  room  outside 
of  those  hours.  Both  the  mail  room  and 
the  security  control  room  are  accessible 
from  the  courtyard  entrance  on  20th 
Street  between  Constitution  Avenue  and 
C  Street.  N.W.  Comments  received  may 
be  inspected  in  room  B-1122  between 
9:00  a.m.  and  5:00  p.m.,  except  as 
provided  in  Section  261.8(a)  of  the 
Board's  Rules  Regarding  Availability  of 
Information,  12  CFR  261.8(a). 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  Board:  Gary  Waxman,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3208. 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  T.  Maahs,  Supervisory  Financial 
Analyst  (202/872-4935).  Mark  S. 
Benton.  Senior  Financial  Analyst  (202/ 
452-5205),  or  Tina  Robertson,  Senior 
Financial  Analyst  (202/452-2949), 
Division  of  Research  of  Statistics.  Board 
of  Governors  of  the  Federal  Reserve 
System.  A  copy  of  the  proposed  form, 
the  request  for  clearance  (SF  83), 


I  Tha  reporting  change  to  the  FR  Y-SSP  U 
effective  with  the  June  1994  reporting  dale. 


supporting  statement,  instructions,  and 
other  documents  that  wril)  be  placeid  into 
OMB's  public  docket  files  once 
approved  may  be  requested  from 
Federal  Reserve  Board  Qearance 
Officer— Mary  M.  McLaughlin  (202/452- 
3829).  Chief.  Financial  Reports.  Division 
of  Research  and  Statistics.  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington.  DC  20551.  For  the 
hearing  impaired  only. 
Telecommunications  Device  for  the  Deaf 
(TDD).  Dorothea  Thompson  (202/452- 
3544),  Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  DC  20551. 

SUPPLEMENTARY  INFORMATKM: 

General  Information 

Under  the  Bank  Holding  Company 
Act  of  1956,  as  amended,  the  Board  is 
responsible  for  the  supervision  and 
regulation  of  all  bank  holding 
companies.  The  Y  series  of  reports 
historically  have  been,  and  continue  to 
be,  the  primary  source  of  financial 
information  on  bank  holding  companies 
and  their  nonbanking  activities  between 
on-site  inspections.  Financial 
information,  as  well  as  ratios  developed 
fi'om  the  Y  series  reports,  are  used  to 
detect  emerging  financial  problems,  to 
review  performance  for  pre-inspection 
analyses,  to  evaluate  bank  holding 
company  mergers  and  acquisitions,  and 
to  analyze  a  holding  company's  overall 
financial  condition  and  performance  as 
part  of  the  Federal  Reserve  System's 
overall  analytical  effort. 

The  Board  Has  given  initial  approval, 
effective  with  the  March  31, 1994 
reporting  date,  of  the  revisions 
described  in  the  "Proposed  Report  Form 
Revisions"  section  below  on  the  FR  Y- 
9C,  FR  Y-9LP.  and  FR  Y-SP.  In  addition, 
the  Board  has  given  initial  approval  to 
revise  the  reporting  panel  to  reduce  the 
reporting  burden  on  small  bank  holding 
companies.  The  revision  to  the  reporting 
panel  is  discussed  in  the  "Proposed 
Reporting  Panel  Revision"  section 
below. 

The  Board  has  also  given  initial 
approval  to  make  the  appropriate 
reporting  changes  to  the  FR  Y-9  reports 
that  are  necessitated  by  revisions  to  the 
March  1994  Consolidated  Reports  of 
Condition  and  Income  (Call  Report). 
Although  specific  line  item  revisions  to 
the  Call  Report  have  not  been  finalized 
at  this  time,  the  Federal  Reserve  has 
given  initial  approval  to  make  the 
appropriate  reporting  revisions  to  the 
FR  Y-9  reports  in  a  manner  consistent 
with  revisions  that  will  be  made  to  th6 
Call  Report  as  determined  by  the 
Federal  Financial  Institutions 
Examination  Council  (FFIEC). 
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DeKription  of  Aflbcted  Reports 

1.  Report  Title:  Consolidated 
Financial  Statements  for  Bank  Holding 
Companies 

Agency  Form  A/umber  FR  Y-9C 
OMB  Dodtet  Number  7100-0128 
Frequency:  Quarterly 
Reporters:  Bank  Holding  Companies 
Annual  Reporting  Hours:  147,511 
Estimated  Average  Hours  per  Response: 

Range  from  5  to  1,250  hours 
Number  of  Respon  den  f s :  1 ,4 1 8 
Small  businesses  are  affected. 

The  information  collection  is 
mandatory  {12  U.S  C.  1844(b)  and  (c)) 
and  part  of  the  information  is  given 
confidential  treatment.  Confidential 
treatment  is  not  routinely  given  to  the 
data  in  these  reports.  However, 
confidential  treatment  for  the  remaining 
information,  in  whole  or  in  part,  can  be 
requested  in  accordance  witn  the 
instructions  to  the  form. 

The  FR  Y-9C  consolidated  financial 
statements  are  currently  filed  by  top-tier 
bank  holding  companies  with  total 
consolidated  assets  of  $150  million  or 
more  and  by  any  bank  holding  company 
with  more  than  one  subsidiary  bank.  In 
addHTbh.  the  FR  Y-9C  must  be  filed  by 
lower-tier  bank  holding  companies  that 
have  total  consoUdated  assets  of  $1 
billion  or  more.  The  following  bank 
holding  companies  are  exempt  from 
filing  the  FR  Y-9C  unless  the  Board 
specifically  requires  an  exempt 
company  to  file  the  report;  bank  holding 
companies  that  are  subsidiaries  of 
another  bank  holding  company  and 
have  total  consolidated  assets  of  less 
than  $1  billion;  bank  holding  companies 
that  have  been  granted  a  hardship 
exemption  by  the  Board  under  section 
4(d)  of  the  Bank  Holding  Company  Act; 
and  foreign  banking  organizatK)ns  as 
defined  by  section  211.23(b)  of 
Regulation  K. 

The  report  includes  a  balance  sheet, 
income  statement,  and  statement  of 
changes  in  equity  capital  with 
supporting  schedules  providing 
information  on  securities,  loans,  risk- 
based  capital,  deposits,  interest 
sensitivity,  average  balances,  off-balance 
sheet  activities,  past  due  loans,  and  loan 
cherge-oSs  and  recoveries. 
2.  Report  Title:  Parent  Company  Only 
Financial  Statements  for  Luge  Bank 
Holding  Companies 
Agency  Form  Number:  FR  Y-9LP 

OMB  Docket  Number  7100-0128 

Frequency:  Quarterly 

Reporters:  Bank  Holding  Companies 

Annua/  Reporting  Hours:  28.722 

Estbnated  Average  Hoars  per  Response: 

Range  from  2.0  to  13.5  hours 

Number  of  Respondents:  1.751 

Small  businesses  are  afiiacted. 


The  information  collection  is 
mandatory  (12  U.S.C  1844(b)  and  (c)). 
Confidential  treatment  is  not  routinely 
given  to  the  information  in  these 
reports.  However,  confidential  treatment 
for  the  report  information,  in  whole  or 
in  part,  can  be  requested  in  accordance 
with  the  instructions  to  the  form. 

The  FR  Y-9LP  financial  statements  are 
to  be  filed  on  a  parent  company  only 
basis  by  any  bank  holding  company 
filing  an  FR  Y-9C.  or  by  the  parent 
company  of  any  bank  holding  company 
that  is  a  majority-owned  subsidiary  of  a 
FR  Y-9C  respondent.  The  following 
bank  holding  companies  are  exempt 
from  filing  the  FR  Y-9LP,  unless  the 
Board  specifically  requires  an  exempt 
company  to  file  the  report  bank  holding 
companies  that  have  been  granted  a 
hardship  exemption  by  the  Board  under 
section  4(d)  of  the  Bank  Holding 
Company  Act;  and  foreign  banking 
organizations  as  defined  by  section 
211.23(b)  of  Regulation  K. 
3.  Report  Title:  Parent  Company  Only 
Financial  Statements  for  Small  Bank 
Holding  Companies 
Agency  Form  Number:  FR  Y-9SP 
OMB  Docket  Number:  7100-0128 
Frequency:  Semiannual 
Reporters:  Bank  Holding  Companies 
Annual  Reporting  Hours:  33.600 
Estimated  Average  Hours  per  Response: 
Range  from  1.5  to  6.0  hours 
Number  of  Respondents:  4.480 
Small  businesses  are  affected. 

The  information  collection  is 
mandatory'  1 12  U.S.C.  1844(b)  and  (c)). 
Confidential  treatment  is  not  routinely 
given  to  the  data  in  these  reports. 
However,  confidential  treatment  for  the 
report  information,  in  whole  or  in  part, 
can  be  requested  in  accordance  with  the 
instructions  to  the  form. 

The  FR  Y-9SP  is  a  parent  company 
only  financial  statement  filed  by  one 
bank  holding  companies  with  total 
consolidated  assets  of  less  than  $150 
million.  This  report,  an  abbreviated 
version  of  the  more  extensive  FR  Y-9LP, 
is  designed  to  obtain  basic  balance  sheet 
and  income  information  for  the  parent 
company,  information  on  intangible 
assets,  information  on  intercompany 
transactions,  and  data  for  capital 
adequacy  evaluation. 

Proposed  Report  Fonn  Revisioiu 

FR  Y-9C 

The  Federal  Reserve  has  initially 
approved  the  folk)wing  revisitms  to  the 
FRY-9C: 

Schedule  HC-A,  Securities 

Report  as  memoranda  items  for  bank 
holding  oompeniss  with  total 
consolidated  assets  of  $1  billion  or  more 


additional  detail  on  debt  securities, 
mortgage-backed  securities  and  equity 
securities. 

Schedule  HC-G.  Memoranda 

Add  a  ntemoranda  item  to  collect  the 
amount  of  "deferred  tax  assets  in  excess 
of  proposed  regulatory  capital  limits." 

Schedule  HI.  Income  Statement 

(1)  Add  a  free-form  memorandum 
item  to  Schedule  HI,  which  would 
require  bank  holding  companies  to 
disclose  the  three  largest  service  fees 
and  commissions  (other  than  service 
charges  on  deposit  accounts)  that 
exceed  10  percent  of  "Other  service 
charges,  commissions,  and  fees," 
Schedule  HI.  line  item  5.b(2). 

(2)  Revise  Memorandum  item  5, 
"Nonrecurring  transactions."  to; 

(a)  Replace  the  reporting  of  gains  and 
losses  on  the  sales  of  assets  (other  than 
real  estate  owned)  with  gains  and  losses 
on  the  sales  of  loans; 

(b)  Eliminate  the  requirement  of 
reporting  "other  nonrecurring 
transactions"  that  are  25%  or  more  of 
noninterest  income  or  noninterest 
expense  (and  the  applicable  income  tax 
effect); 

(c)  Report  gains  and  losses  on  other 
real  estate  owned;  and 

(d)  Report  the  three  largest 
noninterest  income  items  and  the  three 
largest  noninterest  expense  items  that 
exceed  10%  of  hne  item  5.e,  "Other 
noninterest  income"  and  line  item  7.c, 
"Other  noninterest  expense." 
respectively. 

FR  Y-9LP 

The  Federal  Reserve  has  initially 
approved  the  following  revisions  to  the 
FR  Y-9LP: 

(1)  Add  a  line  item  to  Schedule  PC- 
B,  to  collect  "Bank  holding  company 
(parent  company  only)  borrowings  not 
held  by  commercial  bank(s)  or  by 
insiders  (including  directors)  and  their 
interests." 

(2)  Add  a  line  item  to  Schedule  PI-A, 
to  collect  "Payment  to  repurchase 
common  stock." 

FR  Y-9SP 

The  Federal  Reserve  has  initially 
approved  the  following  revisions  to  the 
FR  Y-9SP; 

(1)  Add  the  following  breakout  of 
"Equity  capital": 

(a)  "Common  stock  (including  related 
surplus)" 

(b)  "Preferred  stock  (including  related 
surplus)" 

(c)  "Retained  earnings  (net  of 
Treasury  stock)" 

(2)  Add  a  memoranda  item  asking  for 
the '  'total  consolidated  assets  of  the 


Federal  Regirter  /  Vol.  58,  No.  241  /  Friday,  December  17.  1993  /  Notices  6S999 


bank  holding  company."  (This  item 
would  only  be  completed  by  multibank 
holding  companies,  with  total 
consolidated  assets  of  less  than  $150 
million,  without  any  debt  outstanding  to 
the  general  public  and  not  engaged  in  a 
nonbank  activity  either  directly  or 
indirectly  involving  financial  leverage 
and  not  engaged  in  credit  extending 
activities). 

(3)  Add  a  memoranda  item  that 
requests  parent  holding  companies  to 
disclose  the  amount  of  "other  assets" 
and  "other  Uabilities"  that  exceed  25 
percent  of  the  item  7,  "Other  assets." 
and  item  13,  "Other  liabilities." 

(4)  Delete  the  memorandum  item 
asking  for  "tax  payments  received  by 
the  bank  holding  company  from  the 
bank  subsidiaiy  that  was  retained  by  the 
bank  holding  company  in  excess  of  the 
amount  paid  to  the  IRS." 

(5)  Add  a  "Notes  to  the  Financial 
Statement"  section  similar  to  that  on  the 
FR  Y-9LP. 

Proposed  Reporting  Panel  Revision 

The  Federal  Reserve  has  given  initial 
approval  to  revise  the  reporting  panels 
on  the  FR  Y-9C.  FR  Y-9LP.  and  FR  Y- 
9SP  to  reduce  reporting  burden  for 
small  bank  holding  companies. 
Multibank  holding  companies  with  less 
than  $150  million  in  total  consolidated 
assets,  without  any  debt  outstanding  to 
the  general  public  >  and  not  engaged  in 
a  nonbank  activity  (either  directly  or 
indirectly)  involving  financial  leverage* 
and  not  engaged  in  credit  extending 
activities  would  no  longer  be  required  to 
file  the  quarterly  FR  Y-9C  and  FR  Y- 
9LP,  but  wmild  file  the  FR  Y-9SP 
semiannually. 

Legal  Status 

The  Legal  Division  has  determined 
that  (12  U.S.C.  1844(b)  and  (c)) 
authorizes  the  Board  to  require  this 
report. 

Overall,  the  Board  does  not  consider 
the  data  in  these  reports  to  be 
confidential.  However,  a  bank  holding 
company  may  request  confidential 
treatment  pursuant  to  section  (b)(4)  and 
(b)(6)  of  the  Freedom  of  Information  Act 
(5  U.S.C.  552(b)(4)  and  (b)(6)). 
Confidentiality  is  also  granted  pursuant 
to  section  (b)(8)  of  the  Freedom  of 
Information  Act  (5  U.S.C  552(b)(8)). 
Section  {b)(4)  provides  exemption  for 
"trade  secrets  and  commercial  or 


I  Debt  outstanding  to  the  general  public  is  defined 
as  debt  held  by  parties  other  than  finaDcial 
institutions,  officers,  directors,  and  controlling 
shareholders  of  the  banking  organization  or  their 
related  interests. 

>  Financial  leverage  is  the  use  of  debt  to 
supplement  the  equity  in  ■  company's  capital 
structure. 


financial  information  obtained  bom  a 
person  and  privileged  or  confidential." 
Section  (b)(6)  provides  exemption  for 
"personnel  and  medical  files  and 
similar  files  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy."  Section 
(b)(8)  exempts  matters  that  are 
"contained  in  or  related  to  examination, 
operating,  or  condition  reports  prepared 
by,  on  behalf  of,  or  for  the  use  of  an 
agency  responsible  for  the  regulation  or 
supervision  of  financial  institutions." 

The  Legal  Division  has  also 
determined  that  on  the  FR  Y-9C, 
Schedule  HC-H,  Column  A.  requiring 
information  on  "assets  past  due  30 
through  89  days  and  still  accruing"  and 
memoranda  item  2  are  confidential 
pursuant  to  Section  (b)(8)  of  the 
Freedom  of  Information  Act  (5  U.S.C 
552(b)(8)). 

Regulatory  Flexibility  Act  Analysis 

The  Board  certifies  that  the  above 
bank  holding  company  reporting 
requirements  are  not  expected  to  have  a 
significant  economic  impact  on  small 
entities  within  the  meaning  of  the 
Regulatory  Flexibihty  Act  (5  U.S.C  601 
et  seq.).  The  reporting  requirements  for 
the  small  companies  require 
significantly  fewer  items  of  data  to  be 
submitted  than  the  amount  of 
information  required  of  large  bank 
holding  companies. 

The  information  that  is  collected  on 
the  reports  is  essential  for  the  detection 
of  emerging  financial  problems,  the 
assessment  of  a  holding  company's 
financial  condition  and  capital 
adequacy,  the  performance  of  pre- 
inspection  reviews,  and  the  evaluation 
of  expansion  activities  through  mergers 
and  acquisitions.  The  imposition  of  the 
reporting  requirements  is  essential  for 
the  Board's  supervision  of  bank  holding 
companies  under  the  Bank  Holding 
Company  Act. 

Board  ofGoveraors  of  the  Federal  Reserve 

System,  December  14, 1993. 

Jennifer  ).  JoluMon, 

Associate  Secretary  of  the  Board. 

IFR  Doc.  93-30887  Filed  12-16-93;  8:45  am) 
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Agency  Forms  Under  Review 
Background: 

On  June  15, 1984,  the  Office  of 
Management  and  Budget  (OMB) 
delegated  to  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board)  its 
approval  authority  under  the  Paperwork 
Reduction  Act  of  1980,  as  per  5  CFR 
1320.9,  to  approve  of  and  assign  OMB 
control  numbers  to  collection  of 


information  requests  and  requirements 
conducted  or  sponsored  by  the  Board 
under  conditions  set  forth  in  5  CFR 
1320.9.  Board-approved  collections  of 
information  will  be  incorporated  into 
the  official  OMB  inventory  of  currently 
approved  collections  of  information.  A 
copy  of  the  SF  83  and  supporting 
statement  and  the  approved  collection 
of  information  instnjment(8)  will  be 
placed  into  OMB's  public  docket  files. 
The  following  forms,  which  are  being 
handled  under  this  delegated  authority, 
have  received  initial  Board  approval 
and  are  hereby  published  for  comment. 
At  the  end  of  the  comment  period,  the 
proposed  information  collection,  along 
with  an  analysis  of  comments  and 
recommendations  received,  will  be 
submitted  to  the  Board  for  final 
approval  under  OMB  delegated 
authority. 

DATES:  Comments  must  be  submitted  on 
or  before  December  30, 1993. 
ADDRESSES:  Comments,  which  should 
refer  to  the  OMB  Docket  number  (or 
Agency  form  number  in  the  case  of  s 
new  information  collection  that  has  not 
yet  been  assigned  an  OMB  number), 
should  be  addressed  to  Mr.  William  W. 
Wiles,  Secretary,  Board  of  Governors  of 
the  Federal  Reserve  System,  20th  and  C 
Streets,  NW.,  Washington,  DC  20551,  or 
dehvered  to  the  Board's  mail  room 
between  8:45  a.m.  and  5:15  p.m.,  and  to 
the  security  control  room  outside  of 
those  hours.  Both  the  mail  room  and  the 
security  control  room  are  accessible 
frt>m  the  courtyard  entrance  on  20th 
Street  between  Constitution  Avenue  and 
C  Street,  N.W.  Comments  received  may 
be  inspected  in  room  B-1122  between 
9:00  a.m.  and  5:00  p.m.,  except  as 
provided  in  section  261.8  of  the  Board's 
Rules  Regarding  Availability  of 
Information,  12  CFR  261.8(a). 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  oiBcer  for 
the  Board:  Gary  Waxman,  Office  of 
Information  and  Regulatory  A^airs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3208, 
Washington,  DC.  20503. 
FOR  FURTHER  MFORMATKM  CONTACT.  A 
copy  of  the  proposed  form,  the  request 
for  clearance  (SF  83),  supporting 
statement,  instructions,  and  other 
documents  that  will  be  placed  into 
OMB's  public  docket  files  once 
approved  may  be  requested  from  the 
agency  clearance  officer,  whoati  name 
appears  below. 

Federal  Reserve  Board  Clearance 
Officer.  Mary  M.  McLaughlin  (202- 
452-3829),  Division  of  Research  and 
Statistics.  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC  20551.  For  the  hearing  impaired 
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only,  THWyunmiininatinns  Device  ior 
the  Deaf  (TDD).  Dorothea  Thompson 
(202-452-3544).  Board  of  Governors  of 
the  Federal  Reserve  System. 
Washington.  DC  20551. 


%«rithout 


OMB 

thenctonaioB 
afftlM  fiBllowing  report: 


1.  Report  title:  Keporta  of  Medium-Term 

Note  Issuance 

Agency  form  number  FR  2600m,  2600q, 

and2600t 

OAfB  Docket  number:  7100-0245 

Frequency:  Monthly  or  quarterly  m 

semiannually 

Reporters:  U.S.  corporations 

Annual  reporting  hours:  107 

Estimated  average  hours  per  response: 

0.083 

Number  of  respondents:  A  (FR  2600m): 

250  (FR  2600q);  120  (FR  2600s) 
Small  businesses  are  not  affected. 

General  description  of  report 

This  information  collection  is 
voluntary  [12  U^.C  225a  and  353]  and 
is  given  confidential  treatment  [5  U.S.Q 
552(b)(4)]. 

Xkese  reports  collect  monthly 
balaxicas  of  corporate  medium-term  note 
issues.  Medium-term  notes  are  interest- 
bearing  noncallable  corporate 
obligations  mth  a  maturity  greater  than 
270  days  but  generally  less  than  10 
years.  The  data  are  used  in  the  estimates 
of  corporate  securities  issues  issued  and 
outstanding. 

Board  of  Coremon  of  the  Federal  Raserve 
Systara.  D»cemb«  13, 1993. 
)maiSmr  j.  yohnanti. 
Associate  SecnUuy  of  the  Board. 
(FR  Doc.  93-30796  Filed  12-16-93;  8:45  Binl 
aajjNacoof  m»«i# 


John  W.  Baer  and  Home  C.  Beer,  IN; 
Change  In  Bank  Control  Nollcaa; 
AcquiaMona  of  Stiaraa  of  Bartka  or 
Bank  Holding  Companlaa 

The  notificants  listed  below  have 
appUed  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and  S 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 


Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  tha  Board  of 
Governors.  Commwnta  must  be  received 
not  later  than  January  5, 1994. 

A.  Federal  Reserra  Bank  of 
Minneapolis  (James  M.  Lyon.  Vice 
President)  250  Marquette  Avenue. 
Minneapolis,  ^£nnesota  55480: 

1.  fohn  W.  Baer,  Bemidji,  ^Gnnesota: 
to  acquire  an  additional  40.53  percent 
for  a  total  of  55.50  percent,  and  Homer 
C.  Baer,  HI.  to  acquire  an  additional 
29.53  percent  for  a  total  of  44.50  percent 
of  the  voting  shares  of  Securtty  State 
Bancshares  of  Bemidji,  Inc.,  Bemidji, 
Minnesota,  and  therrtjy  indirectly 
acquire  Security  State  Bank  of  Bemidji. 
Bemidji.  Minnesota. 

Board  at  Govemon  of  (hti  Federal  Reserve 

System,  December  13, 1993. 

Jennifcr  |.  fohiiMm. 

Associate  Secretary  of  the  Board. 

[FR  Doc.  93-30797  Filed  12-16-93;  8:45  am) 
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FF  Bancorp,  Inc,  at  aL;  Formatlona  of; 
Acquialtlona  l>y;  and  Margara  of  Bank 
Holding  Companlaa 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C  1842(c)), 

Each  application  is  available  for 
immediate  inspection  at  the  Federal^ 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
MTitten  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

*  Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  January 
10.  1994. 

A.  Federal  Reeerra  Baak  of  Atlanta 
(Zane  R.  KsUey,  Vice  President)  104 
Marietta  Street.  N.W..  AtlanU.  Georgia 
30303: 

1 .  FF  Bancorp,  Inc.,  New  Smyrna 
Beach,  Florida;  to  become  a  bank 


holding  compaoy  by  acquiring  at  least 
90  paroeot  of  tha  voting  shares  of  Key 
Bancshares.  Inc..  Tampa.  Florida,  and 
thereby  indirectly  acquire  Key  Bank  of 
Florida.  Tampa.  Florida. 

B.  Federal  KaMrra  Bank  of  Kansas 
City  (John  E.  Yorke.  Senior  \^ice 
President)  925  Grand  Avenue.  Kansas 
City,  Missouri  64198: 

1,  Fourth  Financial  Corporation, 
Wichita,  Kansas:  to  acquire  lOOpercant 
of  the  voting  shares  of  Bank  IV  F^ssouri. 
N.A..  Springfield.  Missouri,  a  de  novo 
bank  created  by  the  conversion  of  Great 
Southern  Savings  Bank.  Springfield, 
Missouri. 

C  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street.  Dallas,  Texas  75201- 
2272: 

1.  I7njon  Sfofe  Bancshares,  Inc., 
Killeen,  Texas;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Union 
State  Bank,  Florence,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 

System,  December  13. 1993. 

JennifiBr  ).  Johmon, 

Associate  Secretary  <^  the  Board. 

(FR  Doc.  93-30798  Filed  12-16-93;  8:4S  am] 
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Firat  American  Corporation,  at  at.; 
AcqulaHlona  of  Companlaa  Engaged  in 
Permlaalbia  NontMnking  Activitlea 

The  organizations  listed  in  this  notice 
have  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(aM2)  or  (!))  for  the  Board's 
approval  under  section  4[cK8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Reguletion 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  seciirities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  lindue  concentration  of  resources, 
decreased  or  urfair  competition. 
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conflicts  of  intorestt,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  (his  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  wouid  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the  ^ 
offices  of  the  Board  of  Governors  not 
later  than  January  10.  1993. 

A.  Federal  Resarve  Bank  of  Atlanta 
(Zane  R.  Kelley.  Vice  President)  104 
Marietta  Street.  N.W.,  Atlanta.  Georgia 
30303: 

1.  First  American  Corporation, 
Nashville.  Tennessee;  to  acquire 
Fidelity  Crossville  Ck)rp.,  Crossville. 
Tennessee,  and  thereby  engage  in 
operating  a  savings  association  pursuant 
to  S  225.25(b)(9)  of  the  Board's 
Regulation  Y.  These  activities  will  be 
conducted  in  the  States  of  Kentucky  and 
Teimessee. 

2.  SunTrust  Banks,  Inc.,  Atlanta. 
Georgia;  to  acquire  Trusco  Capital 
Management.  Inc..  Atlanta,  Georgia,  and 
thereby  engage  in  investment  services 
activities  pursuant  to  §§  225.25(b)(4) 
and  (b)(17)  of  the  Board's  Regulation  Y. 

B.  Federal  Saaenre  Bank  of  Chicago  ' 
Qames  A.  Bluemle.  Vice  President)  230 
South  LaSalle  Street.  Chicago.  Illinois 
60690: 

1 .  Firstbank  of  Illinois  Co., 
Springfield.  Illinois:  to  acquire  Rowe, 
Henry  &  Deal.  Inc.,  Jacksonville.  Illinois, 
and  thereby  engage  in  securities 
brokerage  activities  pursiiant  to  § 
225.25(b)(15)  of  the  Board's  Regulation 
Y. 

2.  Iowa  National  Bankshares 
Corporation,  Waterloo.  Iowa;  to  acquire 
MioAmerica  Financial  Corporation, 
Waterloo.  Iowa,  and  thereby  engage  in 
operating  a  savings  association  pursuant 
to  §  225.25(b)(9);  in  the  origination  and 
sale  of  student  loans  pursuant  to  § 
225.2S(b)(lKi):  in  trust  services 
pursuant  to  §  225.25(b)(3):  and  in 
securities  brokwage  services  pursuant  to 
§  225.25(b)(15)  of  the  Board's 
Regulation  Y.  These  activities  will  be 
conducted  in  the  State  of  Iowa. 

Board  of  Governors  of  the  Federal  Reserve 

System,  December  13, 1993. 

)eimi£Br ).  Johnson, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  93-30799  Filed  12-16-93;  8:45  am] 

MLUNO  CODE  •>1»«1-r 


Natlonfll  city  Corporation,  at  aL;  Notice 
of  AppNcoUona  to  Engage  da  novo  in 
PermieelMe  NonbonMng  Activttiea 

The  companies  listed  in  this  notice 
have  filed  an  application  under  § 
225.23(a)(1)  of  tha  Board's  Regulation  Y 
(12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throucbout  the  United  States. 

EacSi  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  tha  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  imdue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  pariy 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  uplications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  tha  Board  of  Governors 
not  later  than  January  5, 1994. 

A.  Federal  Raeerve  Bank  of  Cleveland 
(John  J.  Wixted.  Jr..  Vice  President)  1455 
East  Sixth  Street.  Cleveland,  Ohio 
44101: 

1.  National  City  Corporation, 
Cleveland.  Ohio;  to  engage  de  novo 
through  its  subsidiary.  National  City 
Investments  Corporation.  Cleveland. 
Ohio,  in  underwriting  U.S.  Government 
and  agency  and  state  and  municipal 
securities  pursuant  to  §  22S.25(b)(16): 
discount  and  full  service  brokerage 
activities  pursuant  to  S  225.25(b)(15)(i) 
and  (ii):  investment  advisory  activities 
pursuant  to  §  225.25(b)(4):  management 
consulting  services  to  imaffiliated 


depositny  institutions  pursnant  to  S 
225.25(b)(ll):  making  and  Mrvidng 
loans  pursuant  to  §  225.25(b)(1);  foreign 
exchange  advisory  and  tranaactfon 
services  pursuant  to  §  225.25(b)(17V. 
futures  commission  merchant  activities 
pursuant  to  §  225.25(b)(18):  providing 
investment  advice  on  financial  futiiret 
and  options  on  futures  pursuant  to  f 
225.2S(bKl9)  of  the  Board's  Regulation 
Y.  Applicant  also  proposes  to  oagaga  in 
imderwriting  and  dealing  to  i  limited 
extent  in  commercial  paper,  municipal 
revenue  bonds  and  mortgage-  and 
consumer-receivable  related  securities. 
Citicorp^  J.P.  Morgan  &  Co.,  Inc.,  and 
Bankers  Trust  New  York  Corp.,  73 
Federal  Reserve  Bulletin  473  (1987); 
private  placement  of  all  types  of 
securities  and  related  advisory  services. 
J.P.  Morgan  &■  Co.,  Inc.,  76  Federal 
Reserve  Bulletin  269  (1990)  and  Bankers 
Trust  New  York  Corp.,  75  Federal 
Reserve  Bulletin  829  (1989);  acting  as  a 
"riskless  principal"  in  buying  and 
selling  all  types  of  securities  on  Ihe 
order  of  investors.  f.P.  Morgan  fr  Co., 
Inc.,  76  Fed^al  Reserve  Bulletin  26 
(1990)  and  Bankers  Trust  New  York 
Corp.,  75  Federal  Reserve  Bxdletin  829 
(1989);  and  act  as  agent  in  the  purdiase 
and  sale  of  gold  and  silver  bullioa,  and 
gold,  silver,  and  platinum  coins.  First 
Interstate  Bancorp,  71  Federal  Reserve 
Bulletin  467  (1965)  and  Standard 
Chartered  76  Federal  Reserve  Bulletin 
681  (1990). 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning, 
Director,  Bank  Holding  Company)  101 
Market  Street.  San  Francisco.  California 
94105: 

1.  The  Sakura  Bank.  Limited,  Tokyo, 
Japan;  to  engage  de  novo  through  its 
subsidiary,  Sakura  Securities  (U.SA.) 
Inc..  New  York,  New  York,  in  providing 
investment  or  financial  advisory 
services,  and  providing  securities 
brokerage  services  in  combination  with 
investment  advisory  services  pursuant 
to  §§  225.25(b)(4)(i)-(vi)  and  (bKlSMu) 
of  the  Board's  R^iulation  Y. 

Board  of  Governors  of  the  Fedora!  Reserve 

System,  December  13. 1993. 

lennifcr  ).  Johnsoa, 

Associate  Secretary  of  the  Board. 

[FR  Doc  93-30800  Filed  12-16-83: 6:45  am] 
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OEPARTMEHT  OF  HEALTH  AND 
HUMAN  SERVICES 

Admlntotratlon  for  Children  and 
Famlliee 

Agency  information  Collection  Under 
0MB  Review 

Under  the  provisions  olihe  Federal 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C  chapter  35),  we  have  submitted 
to  the  Office  of  Management  and  Budget 
{0MB)  a  request  for  approval  of  the 
second  phase  of  a  two-phase  national 
child  maltreatment  reporting  system. 
This  data  collection  and  analysis 
program  was  designed  by  the  National 
Center  on  Child  Abuse  and  Neglect. 
ACF,  in  response  to  the  requirements  of 
the  Child  Abuse  PrevenUon,  Adoption 
and  Family  Services  Act  of  1988  and  the 
Child  Abuse,  Domestic  Violence, 
Adoption  and  Family  Services  Act  of 
1992.  This  national  data  collection 
system,  the  National  Child  Abuse  and 
Neglect  Data  system  (NCANDS), 
consists  of  two  components,  the 
Summary  Data  Component  (SDC)  and 
the  Detailed  Case  Data  Component 
(DCDC).  The  first  phase  was  approved 
fortontinued  use  through  October  1995. 
This  information  collection  relates  to 
the  approval  of  the  Detailed  Case  Data 
System. 

AOORCSSES:  Copies  of  this  information 
collection  may  be  obtained  from 
Stephen  R  Smitii.  of  tiie  Office  of 
Information  Systems  Management,  ACF, 
by  calling  (202)  401-6964.  Written 
comments  and  questions  regarding  this 
approval  request  should  be  sent  to: 
Laura  Oliven,  0MB  Desk  Officer  for 
ACF,  OMB  Reports  Management 
Branch,  New  Executive  Office  Building, 
room  3002,  725  17th  Sti^et,  NW., 
Washington.  DC  20503.  (202)  395-7316. 

Information  on  Document 

Title:  National  Child  Abuse  and 
Neglect  Data  System,  Detailed  Case  Data 
Component. 

OMB  No.:  New  Request. 

Description:  The  Child  Abuse 
Prevention,  Adoption  and  Family 
Services  Act  of  1988  (PL.  100-294) 
requires  the  National  Center  on  Child 
Abuse  and  Neglect  (NCCAN)  at  the 
Administration  for  Children  and 
Families  (ACF)  to  establish  a  national 
data  collection  and  analysis  program  on 
child  maltreatment.  Section  6(b)  of  the 
Act  authorizes  the  Secretary  to  establish 
a  national  data  collection  program 
which  coordinates  existing  State  child 


abuse  and  neglect  reports  and  which 
shall  include:  (a)  Standardized  data  on 
false,  unfounded,  or  substantiated 
reports;  and  (b)  information  on  the 
number  of  deaths  due  to  child  abuse 
and  neglect. 

In  response  to  the  requirements  of  the 
Act,  the  National  Center  on  Child  Abuse 
and  Neglect,  ACF,  initiated  a  plan  for  a 
national  child  maltreatment  reporting 
system.  The  resulting  plan  proposed  the 
design  of  a  voluntary  National  Child 
Abuse  and  Neglect  Data  System 
(NCANDS)  consisting  of  two  parts:  The 
Summary  Data  Component  (SDC)  and 
the  Detailed  Case  Data  Component 
(DCDC).  The  SDC,  representing  the  first 
phase  of  the  data  collection,  requests 
that  State  agencies  administering  the 
Basic  State  Grant  program  report 
aggregate  data  of  State  child  abuse  and 
neglect  statistics,  including  data  on 
reports,  investigations,  victims,  and 
perpetrators.  This  data  will  be 
summarized  by  States  from  their 
existing  information  systems. 

The  DCDC,  representing  the  second 
phase  of  the  data  collection,  will 

!>rovide  case-level  data  that  will  allow 
or  more  detailed  analysis  of  State  data. 
A  pilot  phase  of  the  second  area  of  the 
National  Child  Abuse  and  Neglect  Data 
System,  was  implemented  in  1992  to 
test  strategies  for  collecting  case-level 
data  from  the  States.  The  objective  of 
the  pilot  was  to  evaluate  States' 
capability  to  provide  data  at  the  case 
level  on  the  cnaracteristics  of  victims, 
caretakers,  perpetrators,  types  of 
maltreatment,  and  services  in  a  standard 
format  to  a  centiral  data  system,  llie 
findings  of  the  pilot  test  have 
demonstrated  the  value  of  the  DCDC 
and  enhancements  of  the  pilot  test  ivere 
incorporated  in  the  Detailed  Case  Data 
Component.  Both  the  SDC  and  the 
DCDC  are  based  upon  the  same  national 
definitions  and  terminology,  and  are 
designed  to  provide  national  leadership 
in  focusing  tlie  many  individual  State 
activities  arottnd  a  consistent  and 
coherent  national  system  for  the 
collection  and  reporting  of  child 
maltreatment  information. 

Annual  Number  of  Respondents:  56 

Annual  Frequency:  1 

Average  Burden  Hours  Per  Response: 

110 
Total  Burden  Hours:  6,1 60 
Larry  Guerrero, 

Deputy  Director,  Office  of  Information 
Systems  Management. 

(PR  Doc.  93-30739  Filed  12-16-93;  8.45  am) 
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Netlonal  Inctttutee  of  Heetlh 

DIvlelon  of  Reeearch  Granta;  Meetings 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meetings  of 
the  following  study  sections  for  January 
through  March  1994,  and  the 
individuals  from  whom  summaries  of 
meetings  and  rosters  of  committee 
members  may  be  obtained. 

These  meetings  will  be  open  to  the 
public  for  approximately  one-half  hour 
at  the  beginning  of  the  first  session  of 
the  first  day  of  the  meeting  during  the 
discussion  of  administrative  details 
relating  to  study  section  business. 
Attendance  by  the  public  will  be  limited 
to  space  available.  These  meetings  will 
be  dosed  thereafter  in  accordance  with 
the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  title  5,  U.S.Q 
and  section  10(d)  of  Public  Law  92-463, 
for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications.  These  apphcations  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  Office  of  Committee 
Management,  Division  of  Research 
Crants,  Westwood  Building.  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892,  telephone  301-594-7265  will 
furnish  summaries  of  the  meetings  and 
rosters  of  committee  members. 
Substantive  program  information  may 
be  obtained  fi^m  each  scientific  review 
administrator,  whose  telephone  number 
is  provided.  Since  it  is  necessary  lo 
schedule  study  section  meetings  months 
in  advance,  it  is  suggested  that  anyone 
planning  to  attend  a  meeting  contact  the 
scientific  review  administrator  to 
confirm  the  exact  date,  time  and 
location.  All  times  are  a.m.  unless 
otherwise  specified. 

Individuals  who  plan  lo  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  sdentific  review 
administrator  at  least  two  weeks  in 
advance  of  the  meeting. 
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Study  section 


Allergy  &  Immunology,  Mr.  Howard  M.  Bernwn.  Tel.  SiOI- 

594-7234. 
Bacteriology  &  Myeology-1.  Dr.  Timrthy  J.  Hen»y.  Tel.  301- 

594-7228. 
Bacteriology  &  Mycok)gy-2,  Dr.  William  Brarwhe,  Jr..  Tel. 

301-594-7297. 
Behavioral  Medicine,  Ms.  Carol  Campbell.  Tel.  301-594- 

7165. 
Biochemical  ErxJocrinology.  Dr.  Mictiael  Knecht  Tel.  301- 

594-7247. 
BiochemistTy.  Df.  Addphus  P.  Toliver,  Tel.  301-594-7263  .... 
Bio-Organic    A    Natural    Products    C»>emtetry,    Dr.    Harotd 

Radtke.  Tel.  301-594-7212. 
Biophysical  Chemistry,  Dr.  John  Beisler.  Tel.  301-594-7149  . 

Bio-Psychology.  Dr.  A.  Keitti  Murray,  Tel.  301-694-7145 

Cardiovascular,  Dr.  Gordon  L.  Johnson.  Tel.  301-694-7216  .. 
Cardiovascular  &  Renal,  Dr.  Anthony  Chung,  Tel.  301-594- 

7338. 
Cellular  Biology  and  Phystology-I ,  Dr.  Gerald  Greenhouse, 

Tel.  301-594-7385. 
Cellular  Biotogy  and  Physiology-2,  Dr.  Gerhard  Ehrenspeck, 

Tel.  301-594-7387. 
Chemical  Pathology,  Dr.  Edmund  Copeland,  Tel.  301-594- 

7154. 
Diagnostic  Ratfiotegy,  Dr.  Catharine  Wingate,  Tel.  301-594- 

7295. 

Endecrinotogy,  Dr.  Syed  Amir,  Tel.  301-594-7229 

Epidemiology  &  Disease  Control-1,  Dr.  Scott  Osborne,  Tel. 

301-594-7060. 
Epidemiology  &  Disease  ControW,  Dr.  H.  M.  Stiles.  Tel. 

301-594-7194. 
Experimental  Cardiovascular  Sciences,  Dr.  Richard  Peabody 

Tel.  301-594-7344. 
Experimental  Immunology,  Dr.  Calbert-Laing,  Tel.  301-594- 

7190. 
Expertnr>ental  Therapeutics-I ,  Dr.  Philip  Perkins.  Tel.  301- 

594-7324. 
Experimental  Therapeutic*-2,  Dr.  Mivcta  Litwack,  Tel.  301- 

594-7366. 
Experimental  Virctogy,  Dr.  Garrett  V.  Keefer,  Tel.  301-694- 

7099. 
General  Medidne  A-1,  Dr.  HaroW  Davidson.  Tel.  301-594- 

7313. 
General  Medicine  A-2,  Dr.  Mushtaq  Khan,  Tel.  301-594- 

7168. 
General  Medicine  B,  Dr.  Daniel  McDonald.  Tel.  301-594- 

7301. 

Genetics,  Dr.  DavW  RenrxxxJinl,  Tel.  301-594-7202 

Genome,  Dr.  Cheryl  Corsaro,  Tel.  301-594-7336  

Hearing  Research.  Dr.  Joseph  Kimm,  Tel.  301-594-7257  

Hematology-1.  Dr.  Oaik  Lum.  Tel.  301-594-7260 

Hematology-2.  Dr.  JerroW  Fried.  Tel.  301-594-7261  

Human  Development  &  Aging-1.  Dr.  Teresa  Levitin,  Tel 

301-594-7141. 
Human  Devetopmenl  &  Aging-2.  Dr.  Peggy  McCardle,  Tel 

301-594-7293. 
Human  Development  &  Aging-3,  Dr.  Anita  Sostek.  Tel.  301- 

594-7358. 
Human     Embryology     &     Development-1 ,     Dr.     Arthur 

Hoversland,  Tel.  301-694-7253. 
Human     Embryology    &     Development-    2,     Dr.     Arthur 

Hoversland.  Tel.  301-594-7253. 
Immunobiology,  Dr.  Betty  Hayden.  Tel.  301-594-7310  

Immunotogical  Sciences,  Dr.  Anita  Corman  Weinblatt.  Tel. 

301-594-7175. 
Lung  Biology  and  Pathology,  Dr.  Anne  Clark,  Tel.  301-594- 

7115. 
Mammalian  Genetk»,  Dr.  Jerry  Roberts,  Tel.  301-594-7051  . 
Medical  Biochemistry.  Dr.  Alexander  LJacouras.  Tel.  301- 

594-7264. 
Medicinal  Chemistry.  Dr.  RonaW  Dubois.  Tel.  301-594-7163 


January  March 
1994  meatfngs 


February  14-16 
February  16-18 
February  9-11  .. 
Febnjary  2-4  .... 
February  9-1 1  ., 


8:30 
8:30 
8:30 
8:30 
8:30 


Febniary  23-25  ... 
Febnovy  24-26  ... 

8:00 
9:00 

February  17-19  ... 

January  26-28 

Februa7  16-18  ... 
February  23-25  ... 

8:00 
9:00 
8:00 
8:30 

Febn«ry2-4  

8:00 

February  21-23  ... 

8:30 

Febnjary  16-18  ... 

-      8:00 

February  28- 
March2. 

8:30 

February  16-18  ... 
February  16-18  ... 

8:30 
8:30 

February  9-11  

8:30 

February  9-11  

8:00 

Febnjary  16-18  ... 

8:30 

Febnjary  16-18  ... 

8:30 

February  23-25  ... 

8:30 

February  28- 
March2. 

8:30 

February  28- 

March2. 

8:30 

Febnjary  7-9  

8:30 

February  23-25  ... 

8:00 

Febnjary  17-19  ... 
February  24-26  ... 
Febnjary  21-23  ... 
Febnjary  14-16  ... 
Febnjary  23-25  ... 
Febmary  23-25  ... 

9:00 
9:00 
8:30 
8:00 
8:30 
9:00 

Febmary  7-9  

8:30 

Febmary  23-25  ... 

8:30 

Febma7  17-18  ... 

8:00 

February  3-4 

8:00 

February  28- 

Mar*2.. 
February  23-25  ... 

8:00 
8:30 

Febnjary  16-18  ... 

8:00 

Febnjary  9-11  

Febnjary  21-23  ... 

9:00 
8:30 

Febnjary  16-18  ... 

8:30 

Location 


Hotktay  km.  Belheada.  MO. 

Retfdence  Inn  Marriott.  Battasda.  MO. 

HdkJay  Inn,  Crowne  Plaza,  RockvHIe,  MO. 

Omni  Shofeham  Hotel,  Washington,  DC. 

Hyatt  Regency  Hotel,  Bethesda.  MO. 

The  Georgetown  Inn,  Washington.  DC. 
Holklay  Inn.  Bethesda.  MD. 

Holiday  inn,  Bethesda.  MO. 
Omni  Shoreham  Hotel,  Washington,  DC. 
HoBday  Inn,  Crowme  Ptaa.  Rockwtta,  MO. 
Marriott  Hotel,  Pooks  HHI,  Bethesda,  MD. 

American  Inn,  Bethesda,  MO. 

Holklay  Inn,  Chavy  Chase,  MD. 

Holklay  Inn.  Chevy  Chase,  MD. 

Embassy  Sutes  Hotel,  Chevy  Chase  Pavi- 

kyi,  Washington,  DC. 
Holiday  Inn,  Georgetown.  DC. 
Holklay  Inn,  Georgetown,  DC. 

Hyatt  Regency  Hotel,  Bethesda.  MO. 

Embassy  Suites  HoM,  Chevy  Chi^e  PavM- 

kjn,  Washington.  DC. 
Holiday  Inn,  Georgetown.  DC. 

Hyatt  Regency  Hotel,  Atlinglon,  VA 

Holiday  Inn,  Crowne  Plaza,  Rockville,  MD. 

Holklay  Inn,  Chevy  Chase,  MD. 

Mantott  Hotel,  Pooks  HiH,  Bethesda,  MD. 

The  Georgetown  Inn.  Washington,  DC. 

Holiday  Inn,  Chevy  Chase,  MD. 

Holkjay  Inn,  Bethesda.  MD. 

Hyatt  Regency  Hotel.  Bethesda,  MD. 

Hyatt  Regency  Hotel,  Bethesda,  MD. 

Marriott  Hotel,  Carmel,  CA. 

Resklence  Inn  Mantott,  Bethesda.  MD. 

Embassy  Suites  Hotel.  Chevy  Chase  Pavil- 

ton,  Washington,  DC. 
Hyatt  Regency  Hotel,  Bethesda.  MD. 

Embassy  Suites  Hotel,  Chevy  Chase  Pavil- 

ton,  Washington,  DC. 
Holklay  Inn,  Bethesda,  MD. 

Holklay  Inn,  Chevy  Chase,  MD. 

Holklay  Inn,  Chevy  Chase.  MD. 

Ktolklay  Inn,  Georgetown,  DC. 

Holklay  Inn,  Chevy  Chase,  MD.  . 

Holklay  Inn,  Bethesda.  MD. 
Holklay  Inn,  Bethesda.  MD. 

Holklay  Inn.  Crowne  Plaza.  Rockville,  MD. 
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MetaboKc  Pathoiogy,  Or.  Maicalna  Powers.  Tel.  301-694- 

7120. 

Metabolism.  Dr.  Krish  Krishnm,  Tel.  301-694-7156 

MetaNobiochemistry,  Dr.  Ediward  Z^joisM.  Tel.  301-594- 

7302. 
Microbiai  Physk>logy  A  Genetics-1,  Dr.  Mailln  Slater.  Tel. 

301-594-7176. 
Microbial  Physiology  A  Genelics-2.  Dr.  QtnU  Uddei,  Tel. 

301-594-7167. 
Molecular  a  CeHular  Biophysics,  Dr.  Narxy  Lamortlagne,  TeL 

301-594-7147. 

Molecuiar  Biology,  Dr.  Robert  Su.  Tel.  301-594-7320 

Molecular  Cytology,  Dr.  Ramesh  Nayak.  Tel.  301-594-7169  . 
Neurological  Sdencee-I.  Dr.  Arxlrsw  Marianl.  Tel.  301-594- 

7206. 
Neurological  ScierKe»-2.  Dr.  Stephert  Qobel,  Tel.  301-594- 

7356 

Neurology  A.  Dr.  Joe  Marwah,  Tel.  301-594-7158 

Neurology  B-1.  Dr.  Lilian  Pubols.  Tel.  301-594-7325  

Neurology  B-2.  Dr.  Herman  Teitelbaum.  Tel.  301-594-7245  . 

Neurology  C,  Dr.  Kenneth  Newrock.  Tel.  301-594-7123 

Nursing  Research,  Dr.  Gertrude  McFarland,  Tel.  301-594- 

7080. 

Nutrition.  Dr.  Sooja  Wm.  Tel.  301-694-7174 

Oral  Biology  A  Medldne-I,  Dr.  Larry  Pinkus.  Tel.  301-594- 

7315. 
Oral  Btotogy  ft  Medicine-2.  Dr.  Priscma  Chen.  Tel.  301-694- 

7287. 
Orthopedk»  &  Muscuioskaletal,  Ms.  lieen  Stewart.  Tel.  301- 

594-7282. 

Rathobtochemistry,  Dr.  Zaidr  Bengali,  Tel.  301-594-7317 

Pathology  A,  Dr.  Mohindar  Poonian.  Tel.  301-594-7112 

Pathology  B,  Dr.  Martin  Padarathsingh,  Tel.  301-594-7192  ... 

Pharmacology.  Dr.  Joseph  Kaiser,  Tel.  301-594-7241 

PhysicaJ  Btochenrvstry,  Dr.  Gopa  Rakhit.  Tel.  301-594-7166  . 
Physiologksl  Chemistry,  Dr.  Jerry  Critz,  Tel.  301-594-7322  .. 
Physiology,  Dr.  Mfchael  A.  Lang.  Tel.  301-594-7332 

Ratfiatton.  Dr.  Paul  Strudter.  Tel.  301-594-7152  

Reproductive  Biotogy,  Dr.  Dennis  LeszczynsM.  Tel.  301-694- 

7218. 
Reproductive  Endocrlnotogy,  Dr.  Abubakar  A.  Shaiih,  Tel. 

301-594-7368. 
Respiratory  &  Applied  Physk}k>gy.  Dr.  Everett  Sinnett  Tel. 

301-594-7220. 
Safety  &  Occupational  Health.  Dr.  Gopal  Shamia.  Tel.  304- 

594-7130. 
Sensory  Disorders  ft  Language,  Dr.  Jane  Hu,  TeL  301-594- 

7269. 
Social  Sciences  &  Populatwn.  Dr.  Robert  Weller,  Tel.  301- 

594-7340. 
Surgery  &  Bioengineering,  Dr.  Paul  F.  Parakfcal,  Tel.  301- 

594-7258 
Surgery,  Anesthesiotogy  &  Trauma,  Dr.  Keith  Kraner.  Tel. 

301-594-7308. 

Toxicotogy-I,  Dr.  Alfred  Marozzi.  Tel.  301-594-7278  

To)dcotogy-2,  Dr.  Alfred  Marozzi.  Tel.  301-594-7278  

Tropical  Medicine  &  Parasitok>gy,  Dr.  Jean  Hickmwi,  Tel. 

301-594-7078. 

VIrotogy,  Dr.  Rita  Anand.  TeL  301-694-7108 ., 

Visual  Sciences  A.  Dr.  Liigi  Giacomettt,  Tel.  301-694-7132  . 
Visual  Sciences  B,  Or.  Leonard  Jakubczak.  Tel.  301-694- 

7198. 
Visual  Sciences  C,  Dr.  Carole  Jelsema,  Tel.  301-594-7311  .. 


January-March 
1994  meetings 

Tkna 

March  1-3 

800 

February  23-25  ... 
February  24-26  ... 

8:00 
8:30 

Fabroary  23-25  ... 

8:30 

Febroary  23-25  ... 

8:00 

February  24-26  ... 

8:30 

February  10-12  ... 

Febnjary  3-f 

February  16-18  ... 

8:30 
8:00 
8:30 

Febniary  »-10 

8:00 

Febnjary  10-12  ... 

Febnjary  8-10 

Febnjary  7-9  

Febnjary  23-25  ... 
Febniary  14-16  ... 

8:00 
8:30 
8:30 
8:30 
8:30 

Febnary  14-16  ... 
Febnjary  7-a  

8:30 
8:30 

January  31- 

February  2 

Febnjary  9-11  

8:30 
8:30 

February  9-11  

Febnjary  1-4  

January  26-30 

Febnja/y  23-25  ... 
Febnjary  23-25  ... 
Febnjary  17-19  ... 
Febaiary9-11  

8:30 
7:00  p.m. 
7:00  p.m. 
8:30 
8:30 
8:30 
8:30 

Febnjary  9-11  

Febnjary  7-9 

8:30 
8:30 

February  7-9  

8:30 

Febnjary  14-16  ... 

8.30 

February  16-18  ... 

8:00 

February  9-11  

8:30 

February  3-6  

9:00 

February  7-8  

8:00 

Febmary  23-25  ... 

2:00  p.m 

February  9-11  

Febnjary  16-18  ... 
Febnjary  9-11  

8:00 
8:00 
8:00 

Febnjary  9-11  

Febnjary  23-25  ... 
Febnjary  9-11  

8:30 
8:30 
8:30 

Febnjary  16-18  ... 

8:00 

Location 
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HoHday  inn.  Chevy  Chase,  MO. 

HoNday  Inn,  Georgetown,  DC. 

The  Georgetown  Inn,  Washington,  DC. 

One  Washington  Circle  Hotel,  Washington, 

DC. 
The  Georgetown  Inn,  Washington,  DC. 

Hoiklay  Inn,  Chevy  Chase,  MO. 

Hoiklay  Inn,  Georgetown.  DC. 
Holiday  Inn.  Chevy  Chase,  MO. 
HoHday  Inn.  Chevy  Chase,  MO. 

Holiday  Inn,  Chevy  Chase,  MO. 

Washington  Marriott,  Washington,  DC. 
Hotel  Washington,  Washington,  DC. 
Hoiklay  Inn,  Chevy  Chase,  MO. 
Omni  Georgetown  Hotel,  Washington,  DC. 
Hoiklay  Inn,  Chevy  Chase,  MO. 

Hyatt  Regency  Hotel,  Bethesda,  MO. 
ANA  Westin  Hotel,  Georgetown,  DC. 

Embassy  Suites  Hotel,  Chevy  Chase  Pavil- 

ton,  Washington,  DC. 
Hoiklay  Inn,  Bethesda,  MO. 

Hoiklay  Inn,  Chevy  Chase,  MO. 

Hoiklay  Inn,  Crowne  Ptaza,  Rockville,  MO. 

Big  Sky  Resort,  Big  Sky,  MT. 

American  Inn,  Bethesda,  MO. 

Hoiklay  Inn,  Crowne  Plaza,  Rockville,  MO 

The  Marrk)tt  at  Tysons  Comer,  Vienna,  VA 

Embassy  Suites  Hotel.  Chevy  Chase  Pavil- 

ton,  Washington,  DC. 
Hoiklay  Inn,  Don  Fernando.  Taos.  NM. 
Hoiklay  Inn.  Bethesda,  MO. 

Hoiklay  Inn.  Chevy  Chase.  MO. 

One  Washington  Circle  Hotel,  Washington, 

DC. 
Holiday  Inn,  Chevy  Chase.  MO. 

Holiday  Inn,  Capitol  HUI,  Washington,  DC. 

Hyatt  Regency  Hotel,  Bethesda,  MO. 

Hoiklay  Inn,  Chevy  Chase,  MO. 

Holiday  Inn,  Bettiesda,  MO. 

Amencan  Inn,  Bethesda,  MO. 
Anterican  Inn,  Bethesda,  MO. 
Hoiklay  Inri,  Bethesda,  MO. 

Hoiklay  Inn.  Crowne  Plaza.  Rockville,  MO. 
Hoiklay  Inn,  Crowne  Plaza,  Rockville,  MO. 
Onrni  Shoreham  Hotel,  Washington.  DC. 

Holiday  Inn,  Chevy  Chase,  MD. 


(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  93.333.  93.337.  93.393- 
93.396,  93.837-93.844,  93.846-93.878, 
93.892.  93.893,  National  Institutes  of  Health, 
HHS) 

Dated;  December  13, 1993. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
(FT?  Doc.  93-30880  Filed  12-16-93;  8:45  am] 

BIUJNO  CODE  4140-«1-« 


National  Institute  of  Allergy  and 
Infectious  Diseases;  Basic  Sciences  II 
Subcommittee  of  the  Acquired 
immunodeficiency  Syndrome 
Research  Review  Committee;  IMeeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Basic  Sciences  II  Subcommittee  of 
the  Acquired  Immiinodeficiency 
Sj-ndrome  Research  Review  Committee, 
National  Institute  of  Allergy  and 
Infiectious  Diseases,  on  January  12, 1994 
at  the  Bethesda  Ramada,  8400 
Wisconsin  Avenue,  Bethesda,  Maryland 
20814. 

The  meeting  will  be  op>en  to  the 
pubUc  from  8  a.m.  to  8:30  a.m.  on 
January  12  to  discuss  administrative 
details  relating  to  committee  business 
and  for  program  review.  Attendance  by 
the  public  will  be  limited  to  space 
available.  In  accordance  with  the 
provisions  set  forth  in  sees.  552b(c)(4) 
and  552b{c)(6),  title  5,  U.S.C.  and  sec. 
10(d)  of  Public  Law  92-463,  the  meeting 
will  be  closed  to  the  public  for  the 
review,  discussion,  and  evaluation  of 
individual  grant  applications  and 
contract  proposals  from  8:30  a.m.  until 
adjournment  on  January  12.  These 
applications,  proposals,  and  discussions 
could  reveal  confidential  trade  secrets 
or  commercial  property  such  as 
patentable  material  and  personal 
information  concerning  individuals 
associated  with  the  applications  and 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Claudia  Goad,  Committee 
Management  Officer.  National  Institute 
of  Allergy  and  Infectious  Diseases,  Solar 
Building,  room  3C26,  National  Institutes 
of  Health,  Bethesda.  Maryland  20892. 
301-496-7601,  will  provide  a  summary 
of  the  meeting  and  a  roster  of  committee 
members  upon  request.  Individuals  who 
plan  to  attend  and  need  special 
assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
acoommodations,  should  contact  Ms. 
Goad  in  advance  of  the  meeting. 

Dr.  Christopher  Beisel.  Scientific 
Review  Administrator,  Acquired 
Immunodeficiency  Syndrome  Research 
Review  Committee,  NIAID,  NIH,  Solar 


Building,  room  4C01.  Rockville, 
Maryland  20892,  telephone  301-402- 
4596,  will  provide  substantive  program 
information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Immunology,  Allergic 
and  hnmunologic  Diseases  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research.  National  Institutes  of  Health) 

Dated:  December  13. 1993. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
[PR  Doc.  93-30873  Filed  12-16-93;  8:45  am] 

BIUJNC  C00€  4140-01-M 


National  Institute  of  General  IMedical 
Sciences;  National  Advisory  General 
Medical  Sciences  Council;  Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  National  Advisory  General  Medical 
Sciences  Council,  National  Institute  of 
General  Medical  Sciences,  National 
Institutes  of  Health,  on  January  27  and 
28, 1994.  the  Shannon  Building,  Wilson 
Hall,  Bethesda,  Maryland. 

This  meeting  will  be  open  to  the 
public  on  January  27,  from  8:30  a.m.  to 
2  p.m.  for  opening  remarks;  the  report 
of  the  Acting  Director,  NIGMS;  and 
other  business  of  the  Coimcil. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6), 
title  5,  U.S.C.  and  sec.  10(d)  of  Public 
Law  92-463.  the  meeting  will  be  closed 
to  the  public  on  January  27  from  2  p.m. 
to  5:30  p.m.,  and  on  January  28,  from 
8:30  a.m.  imtil  adjournment,  for  the 
review,  discussion,  and  evaluation  of 
individual  grant  applications.  The 
discussions  of  these  applications  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mrs.  Ann  Dieffenbach,  Public 
Information  Officer,  National  Institute  of 
General  Medical  Sciences,  National 
Institutes  of  Health,  Building  31,  room 
4A52,  Bethesda,  Maryland  20892, 
telephone:  301-496-7301.  FAX  301- 
402-0224,  will  provide  a  summary  of 
the  meeting,  and  a  roster  of  Council 
members.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Mrs.  Ann  Dieffenbadi  in 
advance  of  the  meeting.  Dr.  W.  Sue 
Shafer,  Executive  Secretary,  NAGMS 
Council,  National  Institutes  of  Health, 
Westwood  Building,  room  938, 


Bethesda.  Maryland  20892,  telephone: 
301-594-7751  will  provide  substantive 
program  information  upon  request. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.821.  Biophysics  and 
Physiological  Sciences:  93.859, 
Pharmacological  Sciences:  93.862,  Genetics 
Research;  93.863.  Cellular  and  Molecular 
Basis  of  Disease  Research;  93.880,  Minority 
Access  Research  Careers  (MARC);  and 
93.375,  Minority  Biomedical  Research 
Support  (MBRS)) 

Dated:  December  13. 1993. 
Susan  K.  Feldman. 
Committee  Management  Officer,  NIH. 
[PR  Doc.  93-30874  Filed  12-16-93;  8:45  am) 

BHJJNO  CODE  4140-ei-M 


National  Library  of  Medicine;  Meetings 
of  the  Board  of  Regents  and 
Subcommittee 

Pursuant  to  Pubhc  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Board  of  Regents  of  the  National 
Library  of  Medicine  on  January  25-26, 
1994,  in  the  Board  Room  of  the  National 
Library  of  Medicine,  8600  Rockville 
Pike,  Bethesda.  Maryland.  The 
Extramural  Programs  Subcommittee  will 
meet  on  January  24  in  the  5th  floor 
Conference  Room,  Building  38A,  from  2 
p.m.  to  approximately  3:30  p.m.,  and 
will  be  closed  to  the  pubUc. 

The  meeting  of  the  Board  will  be  open 
to  the  public  from  9  a.m.  to 
approximately  4:30  p.m.  on  January  25 
and  from  9  a.m.  to  adjournment  on 
January  26  for  administrative  reports 
and  program  discussions.  Attendance  by 
the  public  will  be  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign-language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Mrs.  Karin  Colton  at  301-496- 
4621  two  weeks  before  the  meeting. 

In  accordance  with  provisions  set 
forth  in  sections  552b(c)(4),  552b(c)(6). 
Title  5,  U.S.C.  and  section  10(d)  of 
Public  Law  92-463,  the  entire  meeting 
of  the  Extramural  Programs 
Subcommittee  on  January  24  will  be 
closed  to  the  public,  and  the  regular 
Board  meeting  on  January  25  will  be 
closed  from  approximately  4:30  p.m.  to 
adjournment  for  the  review,  discussion, 
and  evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussion  could  reveal  confidential 
trade  secrets  or  commercial  property, 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
appUcations,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 
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Mr.  Robert  B.  Mehneit.  Chief,  Office 
of  Inquiries  and  Publications 
Management,  National  Library  of 
Medicine,  8600  Rockville  Pike. 
Bethesda.  Maryland  20894.  Telephone 
Number  301-A96-6308,  will  furnish  a 
summary  of  the  meeting,  rosters  of 
Board  membOTS.  and  other  information 
pertaining  to  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Na  93.879— Medical  Library 
Assistance,  National  Institutes  of  Health) 

Dated:  December  13, 1993. 
Sosan  K.  Fsldmaa, 
Committee  Management  Ofpcer.  NBt. 
[FR  Doc  93-30879  Rled  12-1ft-93:  8:45  am] 
■LUNO  COOC  414»-»I-M 

National  Inatltuta  of  Mmtai  Htalth; 
National  Advtaory  Mental  Health 
CouncH;  Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meetine  of 
the  National  Advisory  Mental  Health 
Council  of  the  National  Institute  of 
Mental  Health  for  January  1994. 

The  meeting  will  be  open  to  the 
public  as  indicated  below  for  the 
discussion  of  NIMH  policy  issues  and 
will  include  current  administrative, 
legislative,  and  program  developments. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

The  meeting  will  be  closed  to  the 
pubUc  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6).  UUe  5,  U.S.C 
and  sec.  10(d)  of  Public  Law  92-463,  few 
the  review,  discussion  and  evaluation  of 
individual  grant  applications.  These 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  writh 
the  applications,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Ms.  Joanna  L  Kieffer,  Committee 
Management  Officer,  National  Institute 
of  Mental  Health,  Parklawn  Building, 
Room  9-105,  5600  Fishers  Lane, 
Rockville,  MD  20857.  Area  Code  301, 
443—4333,  will  provide  a  summary  of 
the  meeting  and  a  roster  of  committee 
members. 

Other  information  pertaining  to  the 
meeting  may  be  obtained  from  the 
contact  person  indicated. 
Committee  name:  National  Advisory 

Mental  Health  Council 
Contact;  Carolyn  Strete,  Ph.D.,  Parklawn 

Building,  room  9-105,  Telephone: 

301-443-3367 
Meeting  date:  January  24-25, 1994 


Place:  Conference  Rooms  G  and  H. 

Parklawn  Building.  5600  Fibers 

Lane,  Rockville.  MD  20857 
Open:  January  25. 9  a.m.  to  ad)oumment 
Closed:  January  24. 9:30  a.m.  to  5  p.m. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  contact  person  named  above 
in  advance  of  the  meeting. 

(CaUlog  of  Federal  Domestic  Assistance 
Program  Numben  93.126.  Small  Business 
Innovation  Research;  93.176,.ADAMHA 
Small  Instrumentation  Program  Grants; 
93.242.  Mental  Hoalth  Research  Grants; 
93.281,  Mental  Research  Scientist 
Development  Award  and  Research  Scientist 
Development  Award  for  Qiniciana;  93.282, 
Mental  Health  Research  Service  Awards  for 
Research  Training:  and  93.921.  AOAMHA 
Science  Education  Partnership  Award) 

Dated:  December  13, 1993. 
Susen  K.  Feldman,  ' 

Conunittee  Management  Officer,  NIH 
|FR  Doc  93-30875  Filed  12-16-93;  8:45  am] 
MLIJNQ  COOK  414e-ei-M 


National  Inatttute  of  Neurological 
Diaordera  and  Stroke,  Board  of 
Scientific  Counselora;  Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Board  of  Scientific  Counselors, 
National  Institute  of  Neurological 
Disorders  and  Stroke,  Division  of 
Intramural  Research,  on  January  12-14. 
1994,  at  the  National  Institutes  of 
Health,  9000  Rockville  Pike,  Bethesda. 
Maryland,  20892. 

This  meeting  will  be  open  to  the 
pubhc  from  9  a.m.  to  12:30  p.m.  and 
from  1:30  p.m.  to  5  p.m.  on  January  13th 
in  the  Medical  Board  Room,  Bldg.  10, 
rm.  2C116,  to  discuss  program  pmnning 
and  program  accomplishments. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  section  552b(c)(6),  title  5,  U.S.C. 
and  section  10(d)  of  PubUc  Law  92-463, 
the  meeting  will  be  closed  to  the  public 
from  8  p.m.  to  10  p.m.  on  January  12th 
and  from  9  a.m.  until  adjournment  on 
January  14th  in  Bldg.  10,  rm.  5S235,  for 
the  review,  discussion  and  evaluation  of 
individual  programs  and  projects 
conducted  by  the  NINDS.  The  programs 
and  discussions  Include  consideration 
of  personnel  qualifications  and 
performances,  the  competence  of 
individual  investigators  and  similar 
items,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  Freedom  of  Information 
Coordinator,  Ms.  Mary  Whitehead, 


Federal  Building,  room  1012,  7550 
Wisconsin  Avenue,  Bethesda,  MD 
20892,  telephone  (301)  496-9231  or  the 
Executive  Secretary,  Dr.  Irwin  J.  Kopin, 
Director,  Division  of  Intramural 
Research.  NINDS,  Building  10.  room 
5N214,  National  Institutes  of  Health, 
Bethesda,  MD  20892.  telephone  (301) 
496-4297.  will  furnish  a  summary  of  the 
meeting  and  a  roster  of  committee 
members  upon  request.  Individuals  who 
plan  to  attend  and  need  special 
assistance,  such  as  sign  language 
Interpretation  or  other  reasonable 
accommodations,  should  contact  the 
Executive  Secretary  in  advance  of  the 
meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.853.  Clinical  Basis  Research. 
No  13.854.  Biological  Basis  Research) 

Dated  December  13. 1993. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
IFR  Doc  93-30876  Filed  12-16-93;  8:45  ami 

•aXMO  COOC  4140-tt-« 


National  Institute  of  Neurological 
Disordera  and  Stroke;  Meeting 

Pursuant  to  Public  Law  92-463, 
notice  Is  hereby  given  of  meetings  of 
committees  of  the  National  Institute  of 
Neurological  Disorders  and  Stroke 
(NINDS). 

These  meetings  will  be  open  to  the 
public  to  discuss  prt>grara  planning, 
program  accomplishments  and  special 
reports  or  other  issues  relating  to 
committee  business  as  indicated  in  the 
notice  Attendance  by  the  public  will  be 
limited  to  space  available. 

These  meetings  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6),  title  5.  U.S.C. 
and  section  10(d)  of  Public  Law  92-463. 
for  the  review,  disctission  and 
evaluation  of  individual  grant 
applications.  These  applications  and 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  tinwarranted 
invasion  of  personal  privacy. 

Simimaries  of  meetings,  rosters  of 
committee  members,  and  other 
information  pertaining  to  the  meetings 
can  be  obtained  from  the  Executive 
Secretary  or  the  Scientific  Review 
Administrator  indicated.  Individuals 
who  plan  to  attend  and  need  special 
assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  the 
Executive  Secretary  or  the  Scientific 
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Review  Administrator  listed  for  the 

meeting. 

Name  of  Conunittee:  The  Planning 

Subcommittee  of  the  National 

Advisory  Neurological  Disorders  and 

Stroke  Coimcil 
Date:  February  2, 1994 
Place:  National  Institutes  of  Health. 

Building  31,  Conference  room  8A28. 

9000  Rockville  Pike.  Bethesda.  MD 

20892 
Open.  1:30  p.m.-3  p.m. 
Agenda:  To  discuss  program  planning 

and  fiscal  matters. 
Closed:  3  p.m. — recess 
Agenda:  To  discuss  specific  grant 

applications. 
Name  of  Committee:  National  Advisory 

Neurological  Disorders  and  Stroke 

Council 
Dates:  February  3-4. 1994 
Place:  National  institutes  of  Health. 

Building  31,  Conference  room  10, 

9000  Rockville  Pike.  Bethesda.  MD 

20892 
Open:  February  3,  9  a.m.-l  p.m. 
Agenda:  A  report  by  the  Acting  Director, 

NINDS.  a  report  by  the  Acting 

Director.  Division  of  Extramural 

Activities,  NINDS,  a  scientific 

presentation  by  an  NINDS  intramural 

scientist  and  a  presentation  by  the 

Director  of  the  NIH  Office  of 

Alternative  Medicine. 
Closed:  February  3, 1  p.m. — reces§; 

February  4,  8:30  a.m. — adjournment 
Agenda:  To  review  grant  applications. 
Executive  Secretary:  Constance  W. 

Atwell.  Ph.D..  Acting  Director, 

Division  of  Extramural  Activities, 

NINDS,  National  Institutes  of  Health. 

Bethesda.  MD  20892,  Telephone: 

(301)  496-9248. 
Name  of  Committee:  Neurological 

Disorders  Program  Project  Review  A 

Committee 
Date;s:  February  15-17. 1994 
Plai;:e:  La  Jolla  Cove  Motel.  1155  Coast 

BJoulevard.  La  Jolla.  CA  92037 
Op^n.  February  15,  7:30  p.m.-8  p.m. 
Agenda:  Reports  by  the  Scientific 

Rjaview  Administrator  on  Committee 

cpncems. 
Closed:  Februar)'  15.8  p.m. — recess; 

February  16.  8:30  a.m. — recess; 

February  17,  8:30  a.m. — adjournment 
Agenda:  To  review  grant  applications. 
Sci0t\tific  Review  Administrator:  Dr. 

Katharine  Woodbury,  Federal 

Building,  room  9C-14.  National 

Institutes  of  Health.  Bethesda.  MD 

20892.  Telephone:  (301)  496-9223. 
Name  of  Committee:  Neurological 

Disorders  Program  Project  Review  B 

Committee 
Dates:  February  21-23.  1994 
Place:  Miyako  Hotel.  Japan  Center,  1625 

Post  Street  San  Francisco.  CA  94115 


Open:  February  21,  7  p.m.-7:30  p.m. 
Agenda:  Reports  by  the  Scientific 

Review  Administrator  on  Committee 

concerns. 
Closed:  February  21,  7:30  p.m. — recess; 

February  22,  8:30  a.m. — recess; 

February  23,  8:30  a.m. — adjournment 
Agenda:  To  review  grant  applications. 
Scientific  Review  Administrator:  Dr. 

Paul  Sheehy,  Federal  Building,  room 

9C-10,  National  Institutes  of  Health, 

Bethesda,  MD  20892,  Telephone: 

(301) 496-9223. 
Name  of  Committee:  Training  Crant  and 

Career  Development  Review 

Committee 
Dates:  February  24-25, 1994 
Place:  Hyatt  Regency  Bethesda.  One 

Bethesda  Metro  Center,  Bethesda.  MD 

20814 
Open:  February  24,  8  a.m. — 8:30  a.m. 
Agenda:  Reports  by  the  Scientific 

Review  Administrator  on  Committee 

concerns. 
Closed:  February  24,  8:30  a.m.-r-recess; 

February  25,  8  a.m. — adjournment 
Agenda:  To  review  grant  applications. 
Scientific  Review  Administrator:  Dr. 

Alfred  W.  Gordon,  Federal  Building. 

room  9C-14,  National  Institutes  of 

Health,  Bethesda,  MD  20892. 

Telephone:  (301)  496-9223. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.853.  Qinical  Research 
Related  to  Neurological  Disorders;  No. 
93.S54,  Biological  Basis  Research  in  the 
Neurosciences) 

Dated:  December  13. 1993. 
Susan  K.  Feldman. 
Committee  Management  Officer.  NIH. 
(PR  Doc.  93-30877  Filed  12-16-93:  8:45  am] 

BIUJNG  COOE  4140-01-M 


National  institute  on  Deafness  and 
Other  Communication  Disorders; 
Meetings  of  the  National  Deafness  and 
Other  Communication  Disorders 
Advisory  Council  and  Its  Planning 
Subcommittee 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meetings  of 
the  National  Deafness  and  Other 
Communication  Disorders  Advisory 
Council  and  its  Planning  Subcommittee 
on  January  26-28. 1994.  at  the  National 
Institutes  of  Health,  9000  Rockville 
Pike.  Bethesda.  Maryland.  The  meeting 
of  the  full  Council  will  be  held  in 
Conference  Room  6,  Building  3lC,  and 
the  meeting  of  the  subcommittee  will  be 
in  room  3C05.  BuildiM  31C. 

The  meeting  of  the  Planning 
Subcommittee  will  be  open  to  the 
public  on  January  26  from  2  p.m.  until 
3  p.m.  for  the  discussion  of  policy 
issues.  The  meeting  of  the  full  Council 
will  be  open  to  the  public  on  January  27 


from  8:30  a.m.  until  recess  for  a  report 
from  the  Institute  Director  and 
discussion  of  extramural  policies  and 
procedures  at  the  Nationd  Institutes  of 
Health  and  the  National  Institute  on 
Deafiiess  and  Other  Communication 
Disorders  and  on  January  28  from  8:30 
a.m.  to  approximately  9:30  a.m.  for  a 
report  on  extramural  programs  of  the 
Division  of  Communication  Sciences 
and  Disorders. 

In  accordance  with  the  provisions  set 
forth  in  section  552b{c)(4)  and 
552b(c)(6),  Title  5,  U.S.C.  and  section 
10(d)  of  PubUc  Law  92-463,  the  meeting 
of  the  Planning  Subcommittee  on 
January  26  will  be  closed  to  the  public 
from  3  p.m.  to  adjournment.  The 
meeting  of  the  full  Council  will  be 
closed  to  the  public  on  January  28  from 
approximately  9:30  a.m.  until 
adjournment.  The  closed  portions  of  the 
meetings  will  be  for  the  review, 
disctission.  and  evaluation  of  individual 
grant  applications.  The  appUcations  and 
the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  {wtentable  material, 
and  personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Further  information  concerning  the 
Coimcil  and  Subcommittee  meetings 
may  be  obtained  from  Dr.  John  C. 
Dalton,  Executive  Secretary.  National 
Deafness  and  Other  Communication 
Disorders  Advisory  Coimcil.  National 
Institute  on  Deafness  and  Other 
Communication  Disorders.  National 
Institutes  of  Health.  Executive  Plaza 
South,  room  400C.  Bethesda,  Maryland 
20892.  301-496-8693.  A  summary  of 
the  meetings  and  rosters  of  the  members 
may  also  be  obtained  from  his  office. 
For  individuals  who  plan  to  attend  and 
need  special  assistance  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  please 
contact  Dr.  Dalton  at  least  two  weeks 
prior  to  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.173  Biological  Research 
Related  to  Deafness  and  Other 
Communication  Disorders) 

Dated:  December  13. 1993. 
Susan  K.  Feldman. 

Committee  Management  Officer.  NIH 

[PR  Doc.  93-30878  Filed  12-16-93;  8:45  am] 
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Office  of  inspector  General;  Program 
Exclusions:  November  1993 

AGENCY:  Office  of  bispector  General, 
HHS. 
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ACnON:  Notice  of  program  exclusions. 

During  the  month  of  November  1993. 
the  HHS  OfBce  of  Inspector  General 
imposed  exclusions  in  the  cases  set 
forth  below.  When  an  exclusion  is 
imposed,  no  program  payment  is  made 
to  anyone  for  any  items  or  services 
(other  than  an  emergency  item  or 
service  not  provided  in  ■  hospital 
emergency  room)  furnished,  ordered  or 
prescribed  by  an  excluded  party  under 
the  Medicare,  Medicaid,  Maternal  and 
C3iild  Health  Services  Block  Grant  and 
Block  Grants  to  States  for  Social 
Services  programs.  In  addition,  no 
program  pa>Tnent  is  made  to  any 
biisiness  or  fecility,  e.g.,  a  hospital,  that 
submits  bills  for  payment  for  it«ns  or 
services  provided  by  an  excluded  party. 
Program  beneficiaries  remain  free  to 
decide  for  themselves  whether  they  wU 
continue  to  use  the  services  of  an 
exchided  party  even  though  no  program 
payments  wrill  be  made  for  items  and 
services  provided  by  that  excluded 
party.  The  exclusions  have  national 
efEect  and  also  apply  to  all  other  Federal 
non-procurement  programs. 


Subiect.  city,  state 


Pnsgrain-related  convictions; 
Bertondni,  Betty  J,  Tampa.  FL  . 

Cole,  Richard  A,  Erte,  PA 

Cutpepper,    Susan    E.    Beau- 
mont TX „ „ 

Oesrochers,    RolMrt    Edmond, 

Los  Angeles.  CA  „.. 

DMo.  Grace  Higgs,  Seguin,  TX 
Oon)lr>go.       Maris      Monares, 

Pleasanlon.  CA  

Ekong.  Edwki  E,  Kankakee,  IL  . 
Huinphrey,  Charles  F,  Colum- 

tMJS,  IN 

Jeanty.    Hubert,    Phiiadi^phia. 

PA 

Khan,  Wazlr  A.  Bronx.  NY 

Krol.  Samul,  Brooklyn,  NY 

Levin,  Maximo,  New  York,  NY  . 
Matokzodeh.  Assadullah. 

GaitherstHtfg.  MO 

Mohyujdln.  A!i.  Roslyn,  NY 

Ragone.  Barry  Michael,  Mam 

Beach.  FL 

Rtaz.  Hussain  B.  BrooUyn,  NY  . 
Richard  A  Cole,  M.D..  Inc.  Erte 

PA 

Schwartz.  Julian.  Bayside,  NY  . 
Wilkes,  Bridgene  Ladon.  TJsa 

OK  

WjUiams.  Carter  J.  Woodstock. 

MD 

Zawada.  Stanley.  Bayside.  NY 
Patient  abus&'r^glect  convtalions. 
Beggs,  Darjel  M,  Auburn.  ME  .. 
Davis,  Elatne  Robirtson.  Rus- 

seJIville,  AL  

Fultz.  Edward  Eugene,  Hunls- 

ville,  AL „ 

Kleinman,  Dennis,  Hackansack, 

NJ 


Effective 


12^)2/93 
12/07/93 

12/07/93 

11/30^93 
12/07/93 

11/30/93 
12A)7/93 

12/07/93 

l2A)7/93 
12/08/93 
12/08/93 
12/08/93 

12/07/93 
12/08/93 

12A)2/93 
12A)8/g3 

12A)7/93 
12/08/93 

12^07/93 

12/07/93 
12A»/93 

12'08«3 

12A>2/93 

12/02/93 

12A)8/g3 


Sutojact.  City.  stBta 


Lowe.  Wiley  Dee.  Lubt)ock.  TX 
Mitchell,    Jerome,    Wetumpka, 

AL „._ 

Morris,  Gregory  J.  Lubbock,  TX 
Murray,  Rtionda  D,  Tampa,  FL 
Pennington,  Rosa, 

Goo(teprings,  AL  

Pelsnnan.  Kevin  K,  Cedar  Rap- 

kls,  lA 

Richardson,  Ckflon  K  Nl,  Mo^ 

bile,  AL  

Ross,         Robert         PemaH. 

Biountstown,  FL  :?. 

Rushton,  Michael  J. 

Whitinswitle.  R1 

Trail,  Rebecca  M,  CatonsviBa. 

MD 

wood.  DavW  L,  Oakham,  MA  ... 
Conviction  for  health  care  fraud: 
Hartigan.  Sharon,  Bangor.  ME 
Kisstfn,    Jeffrey    R,    Oca»i 

Township,  I4J 

Walton,  Michael  M.  Chtoago.  IL 
Conviction— obstnjctton  ol  an  kv 
vestigatkxt 
Hanington,    Joyce    Catchlngs, 

Jackson,  MS 

Ucanse  revocatkxVsuspenskvi: 
Hands,  Susan  L,  Kittery,  ME  .... 
Mustafa,  Jamal  D,  R  Washing- 
ton, MD „„ 

Entities  owTwVcontrolled  by  oorv 
vkned: 
Edison  family  medteal  center, 

Miami.  FL  

LTC    Personal    Cara    Home, 

Jackson,  MS 

Medkal  Home  Cars  Senrtoes 

Inc.  AlhamtHa,  CA 

Tergk)  Associates  Inc,  FotbsI 

HfHs.  NY  

TLC  Home  Health  Care  Corp. 

Aihambra,  CA _ 

Failure  to  provide  payment  Intor- 
mation: 
Brown,  WiHiam  Charles,  Tyler. 

TX 

Brown.         William         Frank, 

Alpharetta.  GA 

Brown,  Neta  J,  Tyler,  TX  

Crest  Medical  Centers.  Inc.  De- 
catur, GA  

Crest  Medicat  ot  Wauchula.  De- 
catur. GA 

HeaWhcrest  Management 

Group.  (Decatur.  GA  

Default  on  HEAL  toan: 
Appleyard,  Sean.  Bay  St  Louis. 

MS  

Baker.  Betty  J,  Miami,  FL 

Bell,  Clayton  E.  RIvsrdale,  GA 
Bissing,  Mark  S,  Cortfvflle,  lA  . 
Boley,  Glenn  E.  Richmond,  VA 
Britl.  Esther  C.  New  YorK  NY  . 
Brown.  Dale  K  Shawnee  Mis- 
sion, KS 

Bryant.  Edward  O  Jr.  Yonkers. 

NY  

Buiko,  Kenneth  P,  Augusta,  ME 
Cherry,  Nand  A.  Chk:ago.  H.  .... 
Davidson,  Citkxd  M.  Knoxvlle, 
TN 


Effective 


12/07/93 

12A)2/93 
12/07/93 
12/Da93 

12/02/93 

12A)e/93 

12/02/93 

12/02/93 

12^08/93 

12/07/93 
12/08/93 

12A)8^ 

1^A»/93 
f2A)7/93 


12/07793 
12/08/93 

^2ml9^ 

12/02A3 
12«7/93 
11/30/93 
12/06/93 
11/30/93 

12/20/93 

12/20/93 
12/20/93 

12/20.'93 

12/20«3 
12/20/93 


12/12/93 
12AI2/93 
12/12/93 
12/18/93 
12/17/93 
12/18/93 

12/18'33 

12/18/93 
12/18/93 
12/17/93 

12/18/93 


Subject,  city,  state 


Davis,  Mtahael  E,  Shaker  Hgts. 

OH  

ENe,  Miguel  E,  New  Orleans, 

LA  „ 

Gertecz,     Steven     M,     Lynn 

Haven,  FL 

Glassman,  Clifford,  Pasadena, 

CA  

Goktetein,   Oebora   M   (Cruz), 

Morristown,  NJ  

GuMan,    Michael   T,    Chester- 
town,  NY 

Hosier,  Bryan  K,  Toledo,  OH  .... 
Hotz,  Michael  K,  Kansas  City, 

MO 

Hoyt,  John  A,  Atlanta,  GA  

Hrywnak,  Severko,  Chicago.  IL 
Hundagan.  Joyce  M.  Porfland, 

OR 

Johnson.  James  E,  NashvNe, 

TN 

Kaip.  Kathy  A,  Jones  MMt.  PA  . 
Marangu.  Jean  Ann  iMIakena. 

Los-Angeles.  CA  

Markinson,   /Vndrea   B,   VaHey 

Stream,  NY  „ 

Marshall,  OavM  L.  Portlartd,  OR 
McBride.  Mchael  L.  Salem,  OR 
Miles.  Robert  L  Jr,  Orangeburg. 

SC  „ „.„. 

Nebiosini,  Rh:hard  A,  Port  Jef- 
ferson. NY  

PInotti,      Katherlne      Manning, 

Houston,  TX  

Pinotti,  Jeffrey  H,  Houston.  TX  . 
Rozier,  Frederk*  N,  Cokjmbus, 

OH 

Schoenman,  Kirk  L,  Dutrtin,  OH 
Smith.  Derwts  M,  Houston,  TX  . 

Sok.  Han,  WoodsWe,  NY 

Solimlnl,   Antfvony  G  Jr,   East 

Boston.  MA 

Straight,  John  A.  Ponca  City, 

OK  

Sutlfff,  James  F,  Syracuse,  NY 
Szubin,  Richard  A.  W  Caldwell, 

NJ  

Thompson,    /^thorvy   W,   Chi- 
cago. IL  

Thompson.    James    D,     Fair 

Oaks,  CA _..„ 

Truelove,      Gienda     G.     Bir- 
mingham, AL  

Vazagov.  Zachial  A.  Arcadia, 

CA  

Vinci,  Pamela  N,  Lindenhurst, 

NV   ,„ 

Vosburgh.  Stephen  E  Jr,  Ster- 

»ng,  VA 

Wachter.  John   P.   Pittsburgh 

PA ' 

Wadley,  Ted  A.  Aurora,  CO  

Waltetield,         Elizabeth        A. 

tilcGregor,  MN 

Wanke,  Glenn  P,  Fullenon,  CA 
White,  Howard  D,  Phoenix,  AZ 
WlHiams.  DavW  L,  lndlanaix)lis, 

IN 

WWlams,   Brent   A,   Oncinnati, 

OH  

VVBaon,   Eileen  T,  Grandview, 

MO 


Effective 
date 


12/18/93 

12/17/93 

12/12/93 

12/10/93 

12/18/93 

12/18/93 
12/ia'93 

12/ia'93 
12/12/93 
12/17/93 

12/10/93 

12/12/93 
1Z'17/93 

12/10/93 

12/1 8«3 
12/10,'93 

12/10/93 

12/12/93 

12/18/93 

12/17/93 
12/17/93 

12/18/93 
12/18/93 
12/17/93 
12/18/93 

12/18/93 

12/17/93 

12/18/93 

12/18.'93 

12/17/93 

12/10/93 

12/12/93 

12/10/93 

12/18/93 

12*17/93 

12/17/93 
12/-!B«3 

12/18/93 
12/10/93 
12/10/'93 

12/17/93 

12fl8/93 

12/18/93 


Federal  Roister  /  Vol.  58.  No.  241  /  Friday.  December  17,  1993  /  Notices 


66000 


I  Subject  dty,  state 


Yenzer,  James  W  Jr,  Pensa- 
cola,  FL  

Yudichak,  Connie  A  (TwwM), 

LaiksvWe,  PA  

Peer  Review  Organizatkm  Cases: 

Coeiho,  Aklemtr  T,  Tempe,  AZ  . 


Effective 
date 


12/12/93 
12/17/93 
11/21/93 


Dated:  December  6. 1993. 
lamee  F.  Patten. 

Director,  Health  Care  Administrative 
Sanctions,  Office  of  Investigations. 

(PR  Doc.  93-30793  Filed  12-16-93;  8:45  am) 
iSiJNO  coos  411»-S0-r 


Public  Health  Service 

Establishment  of  Commlasion  on 
Research  Integrity 

Pursuant  to  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463,  5  U.S.C. 
appendix  II)  and  also  to  section  222  of 
the  Public  Health  Service  Act  (42  U.S.C. 
217a),  the  Office  of  the  Assistant 
Secretary  for  Health  announces  the 
establishment  on  November  4, 1993,  by 
the  Secretary  of  Health  and  Human 
Services,  of  the  Commission  on 
Research  Integrity.  The  Commission  is 
mandated  by  section  162  of  the  National 
Institutes  of  Health  Revitalization  Act  of 
1993  (Pub.  L.  103-43),  which  amended 
section  493  of  the  Public  Health  Service 
Act  (42  U.S.C.  289b). 

Designation:  Commission  on  Research 
Integrity. 

Purpose:  The  (Commission  shall 
develop  recommendations  for  the 
Secretary  of  Health  and  Human  Services 
on  the  administration  of  section  493  of 
the  Public  Health  Service  Act  (as 
amended  and  added  by  section  361  of 
the  National  histitutes  of  Health 
Revitahration  Act  of  1993  (Pub.  L.  103- 
43)). 

Unless  renewed  by  appropriate  action 
prior  to  its  expiration,  the  Commission 
will  terminate  on  November  4, 1995. 

Dated;  December  2. 1993. 
ThoDBM  Morford, 

Deputy  Director.  Office  of  Research  Integrity 
|FR  Doc.  93-30791  Filed  12-16-93;  8:45  am] 
MUMQ  COOC  41M-1T-M 


Agency  Forma  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Public  Health  Service 
(PHS)  publishes  a  list  of  information 
collection  requests  it  has  submitted  to 
the  Office  of  Management  and  Budget 
(0MB)  for  clearance  in  compliance  with 
the  Paperwork  Reduction  Act  (44  U.S.C. 


chapter  35).  The  following  requests  have 
been  submitted  to  0MB  since  the  Ust 
was  last  published  on  November  26, 
1993. 

(Call  PHS  Reports  Clearance  Officer  on  (202) 
690-7100  for  copies  of  requests) 

1.  Community  Mental  Health  Services 
Block  Grant  AppUcation  FY  1995— The 
Alcohol,  Drug  Abuse,  and  Mental 
Health  Administration  Reorganization 
Act  (42  U.S.C.  300  X  1-9)  authorized 
block  grants  to  States  for  the  purpose  of 
providing  community  based  mental 
health  services.  Under  provision  of  the 
law,  States  may  receive  allotments  only 
after  an  application  is  approved  by  the 
Secretary.  This  submission  provides  the 
format  and  instruction  for  State 
applications.  Respondents:  State  or  local 
governments;  Number  of  Respondents: 
59;  Number  of  Responses  Per 
Respondent:  1;  Average  Burden  Per 
Response:  320  hours;  Estimated  Annual 
Burden  hours:  18,880  hours. 

2.  Evaluation  of  the  National  AIDS 
Information  and  Education  Program 
Activities — New — ^This  evaluation 
consists  of  a  series  of  data  collections 
among  various  target  audiences.  The 
information  collected  will  be  used  to 
ensure  that  the  education  materials  are 
imderstood  by  and  have  an  appropriate 
effect  upon  the  target  population,  and  to 
assess  the  effects  of  implementing 
AIDS/HIV  prevention  marketing 
program  activities.  Respondents: 
Individuals  or  households:  Number  of 
Respondents:  24.920;  Number  of 
Responses  Per  Respondent:  1.209; 
Average  Burden  per  Response:  0.237 
hour;  Estimated  Annual  Burden:  7,124 
hours. 

3.  Honolulu  Heart  Program/Honolulu- 
Asia  Aging  Study— 0925-0122 
(Revision>— (including  need  and 
proposed  use).  This  prospective 
epidemiologic  study  will  examine  and 
follow,  for  a  period  of  2  years,  3,700 
surviving  members  of  the  Honolulu 
Heart  Program  cohort,  73  to  94  years  of 
age,  who  have  been  tested  with  a 
dementia  screening  instrument.  The 
overall  goal  of  this  study  is  to  identify 
incidence  and  prevalence  of  dementing 
illness  in  Japanese-American  men.  This 
information  %vill  be  used  to  develop 
strategies  for  prevention  of  dermentia 
and  other  impairments  related  to  aging. 
Respondents:  1,233;  Number  of 
Responses  Per  Respondent:  1;  Average 
Burden  Per  Response:  2.25  hours; 
Estimated  Annual  Burden:- 2.774. 

4.  An  Evaluation  of  the  Feasibihty  of 
an  Injury  Risk  Facfor  Surveillance 
System — New — A  national  telephone 
simrey  of  5,000  adults  in  the  United 
States  will  be  conducted  to  evaluate  the 
feasibility  of  using  such  a  survey  in 


monitoring  injury  risk  factors  and 
selected  Year  2000  Injury  Objectives. 
Additionally,  data  about  childhood  lead 
poisoning  will  be  collected. 
Respondents:  Individuals  or 
households;  Number  of  Respondents: 
8.500;  Number  of  Responses  per 
Respondent:  1;  Average  Burden  per 
Response:  0.261  hour;  Estimated  Annual 
Burden:  2,216  hours. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
within  30  days  of  this  notice  directly  to 
the  OMB  Desk  Officer  designated  below 
at  the  following  address:  Shannan  Koss, 
Human  Resources  and  Housing  Branch, 
New  Executive  Office  Building,  room 
3002.  Washington.  DC  20503. 

Dated:  December  13. 1993. 
Junes  Scanlon. 

Director,  Divisiort  of  Data  Policy,  Office  of 

Health  Planning  and  Evaluation. 

(FR  Doc.  93-30792  Filed  12-16-93;  8:45  am) 

BILLMG  COOE  41S0-17-M 


Substance  Abuse  and  Mental  Health 
Services  Administration 

Center  for  Substance  Abuse  Treatment 
Programs;  Application  Receipt  Dates; 
Collection 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration. 

ACTION:  Correction  notice. 

On  October  28, 1993,  the  Center  for 
Substance  Abuse  Treatment  (CSAT) 
annoiuiced  in  the  Federal  Register  (Vol. 
58,  No.  207.  page  58011)  that  it 
anticipated  receiving  approximately  $5 
million  in  drug  forfeiture  funds  to 
support  new  projects  in  FY  1994  under 
its  Demonstration  Grant  Program  for 
Residential  Treatment  for  Women  and 
their  Children  (RWC),  CFDA  No.  93.102. 
This  notice  also  indicated  that  CSAT 
anticipated  a  May  10.  1994  receipt  date 
for  applications  and  that  additional 
guidance  about  the  RWC  program  would 
be  published  early  in  calendar  year 
1994. 

This  notice  corrects  the  October  28 
notice.  CSAT  will  not  publish 
additional  guidance  or  accept  nbw 
applications  for  the  RWC  program  in 
1994. 

For  additional  information  regarding 
CSAT  programs,  contact:  Ms.  Marjorie 
Cashion.  Center  for  Substance  Abuse 
Treatment,  Rockwall  II,  10th  floor,  5600 
Fishers  Lane,  Rockville,  Maryland 
20857,  Telephone:  (301)  443-8923. 
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Dated:  December  12, 1993. 
Ridurd  KopancU, 

Acting  Executive  Officer,  Substance  Abuse 
and  h4ental  Health  Services  Administration 
IFR  Doc.  93-30749  Filed  12-1&-93;  8:45  am) 
MUJNQ  COM  *^t»-»-^ 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Aeeietant  Secretary  for 
Community  Planning  arKi 
Development 

[Docket  No.  N-99-1917;  Fn-3350-N-«2] 

Federal  Property  Sultat)le  ae  Facllltiee 
to  Aealat  the  Homeieaa 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 

ACnON:  Notice. 

SUMMARY:  This  Notice  identifies 
unutiUzed,  underutihzed,  excess,  and 
surplus  Federal  property  reviewed  by 
Hub  for  suitability  for  possible  use  to 
assist  the  homeless. 

EFFECTIVE  DATE:  December  17, 1993. 

ADDRESSES:  For  further  information, 
contact  Mark  Johnston,  Department  of 
Housing  and  Urban  Development,  room 
7262.  451  Seventh  Street  SW., 
Washington,  DC  20410;  telephone  (202) 
708-4300;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565, 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  Title  V 
information  line  at  1-80O-92 7-7588. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  December  12, 1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration, 
No.  88-2503-OG  (D.D.C.),  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  unutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  Notice  is  for  the 
purpose  of  announcing  that  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  this 
week. 

Dated:  December  10, 1993. 
JacquieM.  Lawing, 

Deputy  Assistant  Secretary  for  Economic 

Development. 

(FR  Doc.  93-30691  Filed  12-16-93;  8:45  am] 

MUNO  COM  421ft-a»-r 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[AZ-020-04^1 40-05;  LEAS] 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement 

AGENCY:  Bureau  of  Land  Management, 
Department  of  Interior. 
ACDON:  Request  for  Comments; 
Preparation  of  Environmental  Impact 
Statement;  Cyprus  Casa  Grande  Mine; 
Tohono  O'Odham  Nation, -Repago 
Indian  Reservation.  Arizona. 

SUMMARY:  Written  comments  pertaining 
to  the  preparation  of  an  Environmental 
Impact  Statement  for  the  proposed  large 
scale  open  pit  copper  mine  at  Cyprus 
Casa  Grande  Mine,  Tohono  O'Odham 
Nation,  Papago  Indian  Reservation, 
Arizona,  will  be  accepted  until  February 
2, 199-*.  A  revised  list  of  meeting  times 
was  pubhshed  in  the  December  13, 
1993,  issue  of  the  Federal  Register,  page 
65191.  Send  comments  to  Paul  J.  Buff, 
'Bureau  of  Land  Management,  Phoenix 
District  Office.  2015  West  Deer  Valley 
Road.  Phoenix.  Arizona  85027.  For 
further  information,  contact  Moon  Horn. 
Mining  Engineer,  Bureau  of  Land 
Management,  Phoenix  District  Office, 
2015  West  Deer  Valley  Road,  Phoenix. 
Arizona.  (602)  780-8090. 

Dated:  December  13, 1993. 
Gail  Acheeon, 
Acting  District  Manager. 
IFR  Doc.  93-30824  Filed  12-16-93;  8:45  am] 

BILUNOCOM  4310-3>-H 

[NM-920-04^1 10-03]  ^ 

Availability  of  the  Final  Dark  Canyon 
Environmental  Impact  Statement  (EIS) 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  availability  of  the 

Final  Dark  Cahyon  EIS,  3a-day 

Availability  Per'od. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM),  New  Mexico  State 
Office,  annoimces  the  availability  to  the 
public  of  the  Final  Dark  Canyon  EIS. 
This  document  analyzes  the  impacts  on 
the  environment  from  reasonable 
foreseeable  development  of  oil  and  gas 
resources  within  Dark  Canyon,  located 
in  Eddy  County.  New  Mexico.  This 
includes  the  Proposed  Action,  Yates 
Energy  Corporation's  AppUcation  for 
Permit  to  Drill  (APD)  the  Diamondback 
Federal  #1  Well  on  Federal  Lease  NM- 
62161. 

The  Dark  Canyon  EIS  Study  Area 
encompasses  approximately  8,320  acres 


and  lies  about  20  miles  southwest  of  the 
City  of  Carlsbad.  The  Study  Area  is  in 
the  BLM's  Carlsbad  Resource  Area  and 
totally  encompasses  the  Dark  Canyon 
Special  Management  Area  (SMA),  noted 
for  its  rugged  and  scenic  landscape  and 
cave  resources. 

The  intent  of  the  Final  EIS  is  to 
provide  a  full  discussion  of  all 
significant  impacts  and  cumulative 
effects  that  may  result  from  full  field 
development.  It  informs  the  BLM 
decisionmaker  and  the  public  of 
reasonable  alternatives  that  would  avoid 
or  minimize  adverse  impacts  or  enhance 
the  quahty  of  the  human  environment. 

The  BLM  is  the  lead  agency  for  the 
EIS,  since  the  Bureau  is  responsible  for 
permitting  oil  and  gas  exploration  on 
Federal  mineral  estate.  The  National 
Park  Service  (NPS)  is  a  cooperating 
agency  because  the  EIS  Study  Area 
borders  Carlsbad  Caverns  National  Park 
to  the  south,  and  could  impact  cave 
resources,  including  Lechuguilla  Cave. 

Following  issuance  of  the  Draft  EIS  on 
September  18, 1992,  the  BLM  has 
developed  modifications  to  the  Draft  EIS 
based  on  1,100  substantive  comments 
received  from  agencies  and  the  public 
during  the  public  comment  period  and 
a  formal  pubUc  hearing  held  in 
Carlsbad,  NM,  on  October  22. 1992. 
Modifications  included  the 
development  of  two  additional 
alternatives  and  inclusion  of  additional 
scientific  data  provided  by  public 
commentors  and  a  scientific  panel. 

The  Bureau  of  Land  Management  has 
selected  Alternative  G  in  the  Final  EIS 
as  the  agency's  Preferred  Alternative 
(see  the  supplemental  information 
section  below).  The  National  Park 
Service,  Southwest  Region,  the 
cooperating  agency  for  this  project,  has 
concurred  with  BLM  in  the  selection  of 
Alternative  G  as  the  Preferred 
Alternative. 

ADDRESSES:  Following  issuance  of  the 
Final  EIS.  there  is  a  30-day  period  of 
availability  of  the  document  prior  to 
issuance  of  a  Record  of  Decision  (ROD) 
for  this  project.  Questions  or  concerns 
on  this  project  and  its  potential  impacts 
can  be  airected  to:  Bureau  of  Land 
Management,  New  Mexico  State,  ATTN; 
Joe  Incardine  (NM-911),  P.O.  Box 
27115.  Santa  Fe.  New  Mexico,  87502- 
0115.  Copies  of  the  Final  EIS  are  also 
available  at  this  address.  Public  reading 
copies  are  available  at  the  Federal 
depository  libraries  in  New  Mexico  and 
pubhc  libraries  within  Eddy,  Chaves, 
and  Lea  Counties.  Copies  of  the  Final 
EIS  have  also  been  sent  to  over  800 
individuals  and  organizations  on  the 
mailing  list  for  this  project. 
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FOR  FURTHER  INFORMATKM  CONTACT:  Joe 

Incardine,  EIS  Team  Leader,  at  (505) 
438-7458.  or  at  the  above  address. 
SUPPt-EMENTARY  INFORMATION:  The  major 
resources  identified  as  potentially  being 
impacted  are  BLM  and  NPS 
administered  caves,  especially 
Lechuguilla  Cave  on  adjacent  NPS 
lands.  The  Dark  Canyon  Final  EIS 
analyzes  seven  alternatives  in  order  that 
management  concerns  and  the  issues 
raised  during  scoping  and  the  public 
comment  period  on  the  Draft  EIS  may  be 
addressed  for  drilling  and  producing  oil 
and  gas  resources  in  this  area.  The 
alternatives  to  the  proposed  action 
incorporate  management  prescriptions 
for  the  proposed  Diamondback  Federal 
#1  Well  and  other  foreseeable  wells 
which  specifically  protect  cave 
resources  through  detection,  avoidance 
and  mitigation. 

The  seven  alternatives  developed  for 
the  EIS  are  as  follows:  (A)  The  proposed 
action  and  conventional  drilling  within 
the  EIS  Study  Area;  (B)  No  action 
alternative— {}eny  the  APD  and  future 
drilling  within  the  EIS  Study  Area;  (C) 
Directionally  drill  and  use  enhanced 
precautionary  operations  within  the  EIS 
study  area;  (D)  Directionally  drill  from 
an  existing  well  pad,  and  use  enhanced 
precautionary  operations  within  the  EIS 
Study  Area;  (E)  Directionally  and 
vertically  drill  to  multiple  targets  and 
use  enhanced  precautionary  operations 
within  the  EIS  study  area;  (F)  Deny  the 
APD  and  Future  Development  on  the 
two  Yates  Leases.  Use  enhanced 
precautionary  operations  on  other  leases 
and  close  the  EIS  Study  Area  to  future 
leasing;  and  (G)  Approve  the 
Diamondback  Well  with  location  moved 
approximately  300  meters  to  the 
northeast;  establish  a  "Cave  Protection 
Zone"  (CPZ)  within  the  EIS  Study  Area 
that  would  prohibit  surface  occupancy 
on  existing  leases;  drilling  would  be 
allowed  with  the  EIS  Study  Area  but 
outside  the  CPZ  vdth  enhanced 
precautionary  operations;  future  leasing 
would  be  denied  within  the  EIS  Study 
Area. 

Under  the  Preferred  Alternative  (G), 
foreseeable  wells  would  avoid  all 
known  lineaments,  natural  potential 
anomalies,  and  significant  helium 
measurements,  as  well  as  being  located 
outside  the  CPZ,  in  order  to  avoid  the 
likelihood  of  impacting  an  undiscovered 
cave  on  fracture  on  BLM  lands  which 
may  communicate  with  Lechuguilla 
Cave  on  adjacent  NPS  lands.  It  also 
allows  Yates  Energy  Corporation  the 
opportunity  to  drill  a  vertical  well  in 
reasonable  proximity  to  their  intended 
target  to  test  all  potentially  productive 
formations.  Mitigative  measures  would 


be  used  to  diminish  the  impacts  to 
unknown  caves.  Monitoring  by  a  BLM 
drilling  representative  would  ensiu-e 
that  approved  mitigative  measures  are 
executed  by  operators  within  the  Study 
Area. 

Formal  and  informal  public 
participation  has  occurred  throughout 
the  EIS  process.  The  notice  of  Intent 
(NOI)  to  prepare  this  EIS  was  published 
in  the  Federal  Register  on  October  10, 

1991,  which  also  announced  the  public 
scoping  meeting  held  in  Carlsbad,  New 
Mexico.  Following  publication  of  the 
NOI,  a  scoping  package  of  information 
and  a  questionnaire  was  sent  to  over  200 
agencies  and  interested  publics 
soliciting  comments  on  the  proposed 
action,  mitigative  measures,  and 
ahematives.  Since  then,  three  additional 
letters  were  sent  to  provide  updates  to 
the  public  oil  the  issues  and  alternatives 
and  solicit  comments  on  proposed 
mitigative  measures. 

Following  issuance  of  the  Draft  EIS  on 
September  18. 1992.  the  BLM  held  a 
formal  public  hearing  on  the  EIS  on 
October  22. 1992,  in  Carlsbad,  NM.  The, 
public  comment  period  for  the  Draft  EIS 
ran  from  September  18  to  November  20. 

1992,  during  which  time  538  comment 
letters  were  received  in  addition  to  the 
19  speakers  presenting  statements  at  the 
public  hearing.  During  the  preparation 
of  the  Final  EIS,  additional  formal  and 
informal  meeting  were  held  with 
interested  publics  and  other  agencies  to 
develop  additional  information  and  new 
alternatives  for  the  proposal  based  on 
public  comment.  These  meetings 
included  an  informal  open  house  and 
public  meeting  held  in  Carlsbad,  NM, 
on  May  27, 1993,  to  inform  the  public 
of  the  progress  on  this  project,  including 
two  additional  alternatives  and 
additional  scientific  data  used  in  the 
analysis  of  impacts  and  development  of 
mitigation  measures. 

Dated:  December  2, 1993. 
Frank  Sptendorica, 
Acting  State  Director. 
IFR  Doc  93-30322  Filed  12-16-93;  8:45  am] 
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[CA-050-02-71 23-55-6251;  GAG  A  29583] 

Realty  Action;  Termination  of 
Clasalflcatlona  and  Disposal  of  Public 
Land  in  Shasta,  Butte,  and  Trinity 
Counties,  CA 

AGENCY:  Bureau  of  Land, Management, 

Interior. 

ACTION:  Notice  of  realty  action; 

termination  of  recreation  and  public 

purposes  classification  and  termination 

of  small  tract  classification,  and 

disposal  of  public  land  in  Shasta,  Butte, 


and  Trinity  Counties,  California  through 
exchange. 

SUMMARY:  Bureau  of  Land  Management 
Order  of  Classification  Recreation  and 
Public  Purposes  C3-1131  Dated  May  20, 
1971  affecting  T.  33  N.,  R.  9  W.,  Section 
5,  NEV4SEV4,  Mount  Diablo  Base  and 
Meridian  and  Bureau  of  Land 
Management  Order  of  Classification 
Small  Tract  506.  dated  January  4.  1957 
affecting  T.  33  N..  R.  9  W..  Section  8, 
EV2SWV4,  Ni/«iNWV4SWV4. 
SEV4NWV4SWV4.  NV2SEV4NWV4SWV. 
and  Section  17.  NVzNE  V4.  SWV4NEV4. 
EV2NWV4,  NVzNVjSWi/..  Mount  Diablo 
Base  and  Meridian,  is  hereby  terminated 
in  its  entirety  and  the  land  opened  to 
operation  under  the  public  land  and 
mining  laws. 

The  following  described  public  lands 
are  being  considere4  for  exchange  to 
Sierra  Pacific  Industries,  under  section 
206  of  the  Federal  Land  Pohcy  and 
Management  Act  of  1976  (43  U.S.C. 
1716). 

Note:  Not  all  landi  identified  below  may  be 
involved  in  the  exchange.  Some  may  be 
deleted  to  eliminate  possible  conflicts  that 
could  arise  during  processing.  The  final 
selection  of  properties  will  be  made  to 
achieve  comparable  values  between  the 
offered  and  selected  lands. 

M.D.M.,  Shasta  County 

T.  36  N..  R.  1  E. 

Sec.  28:  EViEVi 
T.  35N.,R.  IE. 

Sec.  2:  Lots  1,2,  7,8 
T.  35N.,R.  2E 

Sec.  7:  Lot  4 

Sec.  18:  Lots  3,  4,  6 

Sec.  30:  SEV,SWV4 
T.  34N.,R.  3E. 

Sec.  7:  SWV4SEV4 
T.  33  N.,  R.  2  E. 

Sec.  3:  NEV4SWv« 

Sec.  8:  SV2SWV4.  WV2SEV4.  NEV«SEV4 

Sec.  9:  SEV4NWV4.  NEV4NEV4.  SV»NEV4, 
E'/iSWV4.  WViSEV*.  NEV4SEV4 

Sec.  10:  NV2NWV4.  SWVtNfWV, 

Sec.  17:  NViNWV4,  SWV4NWV4, 
NWV4NEV4 

Sec.  25:  SEV4NfEV4 

MJ).M.,  Trinity  County 

T.  33  N.,  R.  9  E, 
Sec.  5:  Lots  52.  53.  56-59.  61.  SViNfE'/., 

SEV«NWV4,  EV1SEV4SWV4.  SEV4 
Sec.  7:  NEV4NEV4SEV4 
Sec.  8;  Lots  1-3.  S'/iSEV4,  EV2SWV4. 

N>/iNWV4SWV4,  SEV4NWV4SWV4. 

NV2SWV4NWV4SWV4,  NEV4NEV, 
Sec.  17:  NV1NEV4.  SWV4NEV4. 

E'/jNWV4,NViN«/iSWV4 
T.  32  N..  R.  11  W. 
Sec.  26:  S^/iSWV*  ^ 

Sec.  27:  SWV4.  WV2SEV4,  SEV4SEV4 
Sec.  33:  EViE'/i 
Sec.  34:  W'/2,  W»/iEV2 
Sec.  35:  EV1NEV4SEV4.  SWV4NEV4SEV4. 

E>/2NWV4NEV4SE^/4,  SEV4SEV4.  EV1NEV4 
Sec.  36:  NfWV4.  SWV4NEV4 
T  31  N..  R.  11  W. 
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Sec.  2:  Lots  5.  6.  SViNWViNBViNBV*. 

SViNEV«NEV4NBV4, 

NV<iSWV«NEV«NEV4, 

N1ASBV4NEV4NB1A,  SEV4SEV4NEV4NBy4 
T.  32  N..  R.  9  W. 
S«c31:Lot7 
Sac  32:  Lott  1-7.  d-29,  31 
S«C.  33:  Lou  1-4.  6-17.  21-23 
S«c  34:  Lots  1-10.  EViEVi 

NLOM..  Butte  County 

T.  19N..R.6E. 
Sec.  3:  Lot  21 
Sec.  10:  All  that  portion  of  the  public  land 

located  in  the  N^/^. 
Total  acres:  5,674.47.  more  or  less. 

In  exchange  for  these  lands,  the 
Federal  government  would  acquire 
private  lands  within  the  Gene  Chappie/ 
Shasta  Off-Highway- Vehicle  (OHV) 
project  area  and  lands  within  the 
Sacramento  River  Mmiagement  Area. 
SUPPLEMENTARY  MFOmiATIGN:  The 
purpose  of  this  exchange  is  the  disposal 
of  isolated  and  fragmented  tracts  of 
public  land.  This  is  consistent  vinth  the 
land  tenure  adjustments  objective  of  the 
Redding  Resource  Area  Management 
Plan.  The  exchange  would  benefit  the 
general  public  and  the  private  sector. 
The  pubUc  interest  would  be  well 
served  by  completing  the  exchange. 

Lands  to  be  transferred  from  the 
United  States  will  be  evaluated  in 
accordance  with  the  National 
Environmental  Protection  Act,  and  will 
be  subject  to  the  following  reservations, 
terms  and  conditions: 

1.  A  reservation  to  the  United  States 
for  a  right-of-way  for  ditches  and  canals 
constructed  imder  the  authority  of  the 
Act  of  August  20. 1890  (43  U.S.C.  945). 

2.  Any  authorized  land  uses,  such  as 
rights-of-ways  will  be  identified  as  prior 
existing  rights. 

The  mineral  rights  will  also  be 
exchanged  in  this  realty  action.  This 
notice,  as  provided  in  43  CFR  2201.1(b), 
shall  segregate  the  public  lands  that  are 
being  considered  for  this  exchange. 
Those  lands  were  previously  segregated 
for  exchange  by  CA  31254;  Uiis  notice 
supersedes  that  action.  By  publication 
of  this  notice,  those  vacant, 
unappropriated  and  imreserved  public 
lands  described  above  are  segregated  for 
settlement,  location,  and  entry  under 
the  public  lands  land  minerals  laws. 
The  segregative  effect  shall  terminate 
upon  issuance  of  patent,  or  upon 
publication  in  the  Federal  Roister  of  a 
termination  of  the  segregation,  or  two 
years  from  the  date  of  tUs  notice, 
whichever  occurs  first. 
EFFECTIVE  DATE:  On  or  before  January  31, 
1994.  the  public  is  invited  to  comment 
on  the  proposed  exchange.  Comments 
may  be  sent  to  the  Area  Manager, 
Redding  Resource  Area,  355  Herasted 
Drive,  Redding.  California  96002. 


FOR  FURTHER  MFORMATION  CONTACT:  John 

Coon,  Realty  Spedahst,  at  the  addrms 

above. 

Michael  Tniden, 

Acting  Ana  Manager. 

(FR  Doc.  93-30755  Filed  12-16-93;  8:45  am] 

iajJNO  OOOt  4*1»-W-II 

[NV-«30-«21(M)5;  N-S7242] 

R«alty  Action:  Laaaa/Purchaa*  for 
RecrMtlon  and  Public  Purpoaaa 

AGENCY:  Bureau  of  Land  Management, 

DOI. 

ACTION:  Recreation  and  Public  Purpose 

Lease/Purchase. 

SUMMARY:  This  notice  cancels  in  its 
entirety  the  Notice  of  Realty  Action 
published  in  the  Federal  Register  on 
August  12,  1993  (58  FR  42983;  FR  DOC 
93-19293).  The  following  described 
pubUc  land  in  Laughlin,  Clark  County, 
Nevada  has  been  examined  and  found 
suitable  for  lease/purchase  for 
recreational  or  public  purposes  under 
the  provisions  of  the  Recreation  and 
Public  Purposes  Act,  as  amended  (43 
U.S.C.  869  et  seq.).  The  American 
Legion  Post  #60  proposes  to  use  the  land 
for  a  post  fedlity  with  meeting  rooms 
and  recreation  facilities. 

Mount  Diablo  Meridian,  Nevada 

T.  32  S..  R.  66  E., 
Sec.  15:  SWV4SWV4SWV4. 
Containing  10.00  acres,  more  or  less. 

The  land  is  not  required  for  any 
federal  purpose.  The  lease/purchase  is 
consistent  with  current  Bureau  planning 
for  this  area  and  would  be  in  the  public 
interest.  The  lease/patent,  when  is^ed, 
will  be  subject  to  the  provisions  of  the 
Recreation  and  Public  Purposes  Act  and 
applicable  regulations  of  the  Secretary 
of  the  Interior,  and  will  contain  the 
following  reservations  to  the  United 
States: 

1.  A  right-Qf-way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of 
the  United  States,  Act  of  August  30, 
1890  (43  U.S.C.  945). 

2.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine  and  remove 
such  deposits  from  the  same  under 
applicable  law  and  such  regulations  as 
the  Secretary  of  the  Interior  may 
prescribe. 

and  will  be  subject  to: 

1.  An  easement  30.00  feet  in  width 
along  the  north  boundary,  30.00  fieet  in 
width  along  the  east  boundary,  50.00 
feet  in  width  along  the  south  boundary, 
50.00  feet  in  width  along  the  west 
boundary,  and  includes  a  25.00  foot 
spandrel  on  the  northwest  comer,  a 


54.00  foot  spandrel  on  the  southwest 
comer,  a  25.00  foot  spandrel  on  the 
southeast  comer,  ana  a  15.00  foot 
spandrel  on  the  northeast  comer,  in 
favor  of  Clark  County  for  roads,  pubUc 
utilities  and  flood  control  purposes. 

2.  Those  rights  for  a  water  line  and 
related  appurtenances  purposes  which 
have  been  granted  to  Big  Bend  Water 
District  by  Permit  No.  N-53356  under 
the  Act  of  October  21. 1976. 

Detailed  information  conceming  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management.  Las  Vegas  District.  4765 
W.  Vegas  Drive,  Las  Vegas,  Nevada. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  other 
forms  of  appropriation  under  the  public 
land  laws,  including  the  general  mining 
laws,  except  for  lease/purchase  under 
the  Recreation  and  Public  Purposes  Act, 
leasing  under  the  mineral  leasing  laws 
and  disposals  under  the  mineral 
disposal  laws. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager,  Las  Vegas  District,  P.O.  Box 
26569,  Las  Vegas.  Nevada  89126.  Any 
adverse  comments  will  be  reviewed  by 
the  State  Director. 

In  the  absence  of  any  adverse 
comments,  the  classification  of  the  land 
described  in  this  Notice  will  become 
eiffective  60  days  from  the  date  of 

fiublication  in  the  Federal  Register.  The 
ends  will  not  be  offered  for  lease/ 
purchase  until  after  the  classification 
becomes  effective. 

Dated:  December  3. 1993. 
Gary  Ryan, 

District  Manager.  Las  Vegas.  NV. 
[FR  Doc.  93-30772  Filed  12-16-93;  8:45  am) 

BILUNQ  COOC  431»-NC-«I 


[AZ-430-4210-06;  A-903,  A-2680,  A-6607, 
A-6898,  A-7131,  AR-07159,  AR-09295,  AR- 
010798,  AFM)10997.  AR-011033.  AR- 
035731] 

Proposed  Modification  and 
Continuation  of  Withdrawala; 
Opportunity  for  Public  Commant, 
Arizona 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  .Notice. 

SUMMARY:  The  U.S.  Department  of 
Agriculture,  Forest  Service,  proposes  to 
modify  and  continue  for  20  years  the 
following  Public  Land  Orders  (PLO); 
1845  (AR-010798),  1583  (AR-09295], 
1626  (AR-011033),  3263  (AR-07159. 
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AR-01099r).  4144  (AR-035731).  4373 
(A-903).  4704  (A-2680).  5352  {A-6607), 
5354  (A-7131).  and  5384  (A-6898). 
which  withdrew  National  Forest  System 
lands  in  the  Apache-Sitgreaves  National 
Forests  for  use  as  recreation  sites. 
roadside  zones  and  specialized  areas. 
All  sites  are  currently  being  utilized  for 
the  purposes  withdrawn  and  the  Forest 
Service  intends  to  continue  these  uses. 
It  does  not  anticipate  any  significant 
change  in  land  use  on  the  subject  lands 
in  the  near  future.  All  lands  either 
through  the  original  order  or  a 
modification  were  closed  to 
appropriation  under  the  mining  laws 
only,  other  uses  applicable  to  national 
forest  lands  and  mineral  leasing  were 
allowed  to  continue. 

The  proposal  is  to  continue  closure  to 
the  mining  laws  and  to  establish  a  20- 
year  limit  to  the  withdrawals.  The 
withdrawn  areas  presently  are.  or  soon 
will  be,  the  smallest  unit  possible 
necessary  to  meet  existing  requirements. 

DATES:  Comments  on  the  proposed 
action  should  be  received  on  or  before 
March  17. 1994. 

ADDRESSES:  Comments  should  be  sent  to 
the  Arizona  State  Director.  Bureau  of 
Land  Management  (ELM).  3707  North 
7th  Street,  Phoenix.  Arizona,  85014,  or 
P.O.  Box  16563.  Phoenix,  Arizona. 
85011-6563. 

FOR  RJRTHER  INFORMATION  CONTACT: 
)ohn  Mazes,  BLM,  Arizona  State  Office, 
602-650-0509. 

SUPPtEMENTARY  INFORMATION:  The  U.S. 
Department  of  Agriculture.  Forest 
Service,  proposes  that  PLO's  1545, 1583. 
1626.  3263.  4144,  4373,  4704,  5352, 
5354,  and  5384,  withdrawing  lands  for 
uses  such  as  recreation  sites,  roadside 
zones,  and  other  specialized  uses  be 
modified  and  generally  continued  for  20 
years.  Some  of  the  orders  have  been 
utihzed  to  withdraw  other  sites  for  a 
variety  of  uses.  These  will  be  the  subject 
of  other  notices  and  other  withdrawal 
review  reports. 

All  sites,  or  portions  thereof, 
remaiaing  withdrawn  will  continue  to 
be  closed  to  operations  under  the 
mining  laws  only.  They  will  continue  to 
be  open  to  mineral  leasing  and  other 
uses  applicable  to  national  forest  lands. 
Continuation  of  the  withdrawals  as 
proposed  in  this  notice  are  in 
conformance  with  existing  forest  plans. 
All  sites  listed  below  are  located  within 
the  boundaries  of  the  Apache-Sitgreaves 
National  Forests  in  Coconino.  Apache. 
Navajo  and  Greenlee  Counties.  The 
specific  sites  being  reviewed  and  on 
which  the  proposal  is  to  continue  the 
withdrawal  are  identified  and  described 
as  follows - 


All  withdrawals  are  in  the  Gila  and 
Salt  River  Meridian. 

Recreation  Areaa 

Luna  Lake  Recreation  Area  (AR-07159} 

T.  5  N..  R.  31  E.. 
Sec.  8,  SEV4SEV4; 
Sec.  9,  SVi; 

Sec.  16,  NVi  and  NViNV»SEV«; 
Sec.  17,  N»/iNEV4,  SEV4^4EV4, 

Ei/iSWV4NEV4.  NV2NV«iWViSWV4NfEV4, 

EVjNEV«NWV4,  E'/zWViNEV4NWV«. 

NViNEv«SEV4NWV4  and 

NEV4NWV4SEV4NWV4. 
The  areas  described  aggregate  897.04  acres 

Basin  Lake-Big  Lake-Crescent  Lake 
Recreation  Area  (AR-07159) 

T.  6N.,R.  28E.. 
Sec.  29.  S'/iSEV4; 
Sec.  32.  NVi,  N'ASVi. 
The  areas  described  aggregate  560.00  acres 

Greens  Peak  Lookout  Recreation  Area  (AR- 
07159) 

T.  8N..  R.  26E.. 
Sec.  2.  SV1SWV4SWV4; 
Sec.  ll.NWV«NWV4. 
The  areas  described  aggregate  60.00  acres 

Greer  Recreation  Area  (AR-07159) 

T.  7N..R.  27E.. 

Sec.  1,  Lots  3  and  4: 

Sea  2.  Lot  1. 
T.  8  N..  R.  27  E.. 

Sec.  36.  N>/iNEV4SWV4. 
.    The  areas  described  aggregate  140.00  acres. 

Jacques  Lake  Recreation  Area  (AR-011033) 

T.  9  N.,  R.  22  E.. 
Sec.  10,  EViE'/2W'/»SWV4,  E>/iNEV4NWV4. 

NWV4NEV4,  SWV4SEV4  and  EViE»/i; 
Sec.  15.  NEV4.  E'/«iNWV4  and 

EVVEV1NWV4NWV4. 

The  areas  described  aggregate  530.00  acres 
L.D.S.  Church  Recreation  Area  (AR-011033) 

T.  9N..R.  22E.. 
Sec.  16.  LoU  3. 4.  7. 10, 11  and  16-18. 
The  areas  described  aggregate  446.38  acres. 

Knoll  Lake  Recreation  Area  (AR-0357311 

T.  12N..  R.  12E., 
Sec.  15,  WVzW'/i; 
Sec.  16,  ^/i  (portion  thereof); 
Sec.  21.  NEV4.  NWV«SEV«  (portion  thereof); 
Sec.  22,  NWV«NWV4. 
The  areas  described  aggregate  523.20  acres 

Black  Canyon  Lake  Recreation  Area  (A-903) 

T.  11  N..R.  15  E.. 

Sec.  13,  WV2SWV4,  SWV4SWV4, 
SWV4SEV4; 

Sec.  14,  EV1SEV4; 

Sec.  23,  NEV4,  N»/iSEV4; 

Sec.  24,  Lot  2,  Those  portions  of  Lot  3  and 
H  E.S.  *190  lying  within  what  would  be 
NWV4SEV4,  WVzNEV,  and  NV2SWV4. 

The  areas  described  aggregate  840.00  acres 

Woods  Canyon  Lake  Recreation  Area  (AR- 
010798.  A-903) 

T.  11  N.,  R.  13E., 
Sec.  13.  SWV4; 


Sec.  14,  SV»SWV4NEv«.  SEV4SEV4NWv«. 

SEV4; 
Sec.  23,  NEV4,  EViSE'A,  EV2W>/«iSEV4  (ptns 

thereof); 
Sec.  24,  WViWVi,  NEV4NWV4; 
Sec.  25.  WV1NWV4  (pto  thereof)  that 
.  portion  lying  within  the  Sitgreaves 

National  Forest; 
Sec.  26,  NEV4NfEV4  (ptn  thereof)  that 

portion  lying  within  the  Sitgreaves 

National  Forest. 

The  areas  described  aggregate  905.00  acres. 
Willow  Springs  Lake  Recreation  Area  (A-903) 

T.  11  N.,R.  14  E.. 

Sec.  19,  S'/jSEV4; 

Sec.  20,  SV1SWV4.  SWV«SEV4: 

Sec.  28.  WViWVi; 

Sec.  29.  All; 

Sec.  30.  EVi: 

Sec.  31.  NViNEV.; 

Sec.  32,  Ny.NV2; 

Sec.  33,  NWV4NWV4  (except  area  included 
in  PLO  2082). 

The  area  described  aggregate  1,600.00 
acres. 

Fools  Hollow  Lake  Recreation  Area  (A-7131. 
A-O1079B) 

(corrected  description) 

T.  10  N..  R.  21  E., 
Sec.  11,  Lots  1,  6-8; 
Sec  12,  Lots  1-20,  S'/iSW/tNE'/i, 

S'/iNWVi; 
Sec.  13,  Lots  1-17; 
Sec.  14.  Lots  1.2  and  7 
The  areas  described  aggregate  640.42  acres. 

Bear  Canyon  Lake  Recreation  Area  (A-689B) 

T.  12N.,  R.  13E.. 
Sec.  20,  SViSWV4,  SWV4SEV4. 

W'^SEV4SEV4; 
Sec.  29.  WVzEViEVa,  W>,^NEV4.  NWV«. 

NVjSWV4,  SEV4SWV«.  W>/iSEV4; 
Sec.  32.  NWVtNEv..  NEv«NWV4. 
The  areas  described  aggregate  740.00  acres. 

Chevelon  Canyon  Lake  Recreation  Area  (A- 
6898) 

T.  13N.,R.  14E.. 
Sec.  14,  WV^NWV4SWV4,  S'/zSVa. 

E'/iNWV4SEV4,  NEV4SEV4; 
Sec.  15.  EViEVzSEV,; 
Sec.  23,  Lots  1  and  2,  NEV4,  N>,^NWV4. 

E»/^SEV4NWv«,  EV2NEV4SWV4. 

WViSEV4. 14.44  acres  of  HES  #197  in 

E»/iEV2SEV4: 
Sec.  24,  Lots  1  and  2,  SV2SVVV4NEV4, 

NWv«.  EV2SWV4.  SWV4SEV4, 14.91  acres 

of  HES  »197  in  WV1WV2SWV4: 
Sec.  25.  3.07  acres  of  HES  #197  in 

NWv.NW'AN'WV,; 
Sec.  26.  E>/^. 

The  areas  described  aggregate  1,423.07 
acres 

Roadside  Zones  and  Specialized  Areas 

U.S.  Highwav M666  Roadside  Zone  (AR- 
09295)  '  ^ 

A  strip  of  land  300  feet  on  each  side  of  the 
center  line  of  U.S.  Highway  *666  where  it 
traverses  national  forest  land  through  the 
following  legal  subdivisions: 
T.  1  N..  R.  29  E.  (unsurveyed) 

Sec.  5  (ptn  thereof): 
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Sec.7,SEV»; 
Sec  8,  NVi; 
Sacl7.W\^ 
Sec  18.  E^; 

Sec  20.  WVi  tad  SEVd. 

Sec  27.  SWV.SWV.; 

Sec  28.  WVi  and  SV^SEV«, 

Sec  29.  NEMtSEv*, 

Sec  34.  WVi  and  WViSBW 
T.  2  N..  R.  29  EL  (unsurveyed) 

Sec  2.  WVi  and  SW'ASEV*; 

Sec.  tl.EV^ 

Sec  12.  WVt; 

Sec  13.  WVt; 

Sec  14.  NEVzNEVi  and  SVi, 

Sec  23.  WVi; 

Sec.  27.  NVi; 
T.  2  N.,  R.  20  B..  (unsurveyed)  (continued] 

Sec.  28.  SBV4NEV4  and  SVt; 

Sec  29.  SVi; 

Sec  32,  (ptn  thereof). 
T.  3  N..  R.  29  E..  (unstirveyed) 

Sec  27.  SV^; 

SecTB.SVt; 

Sec.  33.  NVi; 

Sec  34.  N^  and  SB%^ 

Sec.  35.  SWV«. 
T.  1  S.,  R.  29  E..  (unsuTveywl) 

Sec  2.  EVi  and  NWVd; 

Sec  10.  SEViSEViNBV^  and  SBV«; 

Sec.  ll.N'/»andSEV!i; 

Sec.  15,  EVi; 

Sec  22.  Evi  and  EViSWVs    - 
Sec  27.  WVk: 

Sec  34.  WVb. 
T.^-S.,  R  29  E., 

Sec  3.  WVi; 

Sec  9,  SEVtSEVtSWVt,  aad  SEVi; 

Sec  10,  NWVi; 

Sk.16.WV^ 

Sec  20.  SEV4NEV4  and  SEVi; 

Sec  21,Nrwv4; 
T.  2  S..  R.  29  B..  (continued) 

Sec  29.  NWvctNEv.  and  WV^. 

Sec.  30.  SBW^Vd  and  F4EVt^V^ 

Sec  32.  NWV«  and  SWV>SEV». 
T.  3  S..  R  29  E.. 

Sec  ft.  NWV.  and  SBVt; 
Sec  18.  WVi; 
Sec.l7.EV4. 

The  areas  described  aggregate 
approximately  2. 822.00  acres. 

Springerville^lobe  Roodtide  Zoiw.  U.S. 
Highway  990(FH90)  (AR-C1 1033) 

A  strip  of  land  200  feet  on  each  side  of  the 
center  tine  of  U.S.  Highway  60  through  the 
following  legal  subdivisions; 

T.  10N.,R.  23E.. 

Sec  12.N'>^; 

Sec.  11 .  SViN'/i  and  NVaSVi; 

Sec.  10.  S'/i; 

Sec.  9,  SVzS'/i; 

Sec  16.  N'/iNViNEV4; 

S€Cl7,  NViNVj; 

Sec  18.  SViN'/i  and  NVil«JWV4SWV4. 
T,  10  N..  R  22  E.. 

Sec.  13.  S'ASE»/iNEV4  and  NViS'/i; 

Sec.  14.  N»/iSVi; 

Sec.  15,  EVjSE'A; 

Sec.  3a  Lot  1. 
T.  10  N.,  R  21  R. 

Sec  25.  BVjNE'A.  EV»SEV4SWV4NBVi. 
SM1NV1NWV4SEV,.  SV4NWV«SB'/».  • 
SWV4SEV4.  S^^SEViSWV*. 
SVtNViSEV4SWV4; 


Sec  36.  EVkNWVi  and  SWV«. 
T.  9  N.,  R.  21  B.. 
Sec  1.  NWVkSWV4NEV«: 
Sec  2,  Lots  5. 13  and  14. 

The  anas  deathbed  aggregate 
approximately  520.00  acres. 

HolbrookShow  Low  Roadside  Zoae,  State 
Highway  »77,  (FH  J 7)  (AH-01 1033) 

A  strip  of  land  200  feet  on  each  tide  of  the 
center  line  of  State  Highway  VT?  throu^  the 
following  legal  subdhrisknu. 
T.  11  N..  R  21  B., 

Secl.LoUl,  2and6. 
T.  11  N..  R  22  E.. 

Sec  18.  EVkBViWvh.  SW^^flWvdSBMi; 

Sec  19.  NBViNWVW,  WV^NEV.  and  SBVt; 
Sec  29.  SWV4; 

Sec  30,  E^NBVi  and  NEV4SBVii; 

Sec  32.  WVi. 
T.  10  N..  R  22  E., 

Sec  5.  Lots  2  and  3.  SWV4NRV4  and 
WV^SBM.; 

Sec  a,  BViNEvii  and  NEV»SBVb; 

Sec  16.  NWVd. 

The  area  described  aggregates 
approximately  327.00 1 


Arizona  State  Highway  973  Roadside  Zone 
(AB-<t7t58) 

A  strip  of  land  200  feet  from  the  center  line 
on  each  side  of  State  Highway  973  where  it 
traverses  Forest  land,  through  the  fallowing 
legal  subdivisions; 

T.  8  N..  R  24  E., 
Sees.  25,  26.  27,  34. 35  aad  36.  (ptna 
thereof). 
T.  8  N..  R  27  B.. 
Sac*.  14,  22.  23,  34.  27,  28.  20.  30.  31  and 

32.  (ptns  thereof). 
The  ana  described  aggregates 
approximately  450.00 1 


U.S.  Highway  •260  Roadside  Zoae  (AB- 
071 59) 

A  strip  of  land  200  feet  from  the  centerllne 
on  each  side  of  U.S  Highway  260.  where  It 
traverses  Forest  land,  through  the  fallowing 
legal  subdivisions; 

T.  8  N..  R  29  E.. 

Sec  1 3 ,  (ptns  thereof). 
T.  5N.,R.30E., 

Sees.  2,  3  and  12,  (ptns  thereof). 
T.  6  N..  R  30  E., 

Sees.  4.  5. 9. 15. 16.  22,  23,  26,  27  and  34. 
(ptns  thereof). 
T.  7N..  R.  30E.. 

Sees.  4,  21,  28.  29  and  32.  (ptns  thereof). 
T.  6  N.,  R  30  E.. 

Sec  7, 17. 18.  20.  28  and  29.  (ptns  thereof) 
T.  5  N..  R  31  E.. 

Sees.  7. 16. 17. 18,  21.  22  and  23,  (ptns 
thereof). 

The  area  described  aggregates 
approximately  681.00  acres. 

US  Highway  $666  Roadside  Zone  (AR- 
07159) 

A  strip  of  land  200  feet  from  the  centerllne 
on  each  side  of  U.S.  Highway  #666,  where  It 
traverses  Forest  land,  throiigh  the  following 
legal  subdivisions; 
T.  3N.,R29E.. 


Secs.  2.  3.  la  11.  IS.  16. 20, 21,  26.  29, 
32  and  33,  (ptns  thateof). 
T.  4N..R20B.. 

Sees.  35  and  36,  (ptns  Aanaf). 
T.4N.,R.30E., 
Sees.  1. 11, 13. 14.  IS,  20,  21,  32,  38.  29. 
31  and  32.  (ptns  thereof). 
T.  4yiN..R30B.. 
Sacs.  13. 23,  24, 25. 26. 35  aad  36.  (ptns 
thereof). 
T.  5  N..  R  30  R, 
Sees.  11, 14.  22.  23.  26,  27,  and  34,  (ptns 
thereof). 
T.  4Vt  N..  R  91  R, 
Sec  18,  (ptns  thereof). 
The  land  described  aggregates 
approximately  2.932.00  acres. 

Phelps  Ranger  Station  Botanical  Area  (AR- 
07159) 

T.  6  N.  R.  37  B.. 
Sec  9.  Sv^SEViNEV^.  NEV4SB'/«  and  E^/i 

NWViSBVd; 
Sec  10.  WV»NWV«SWV.. 

The  area  described  aggregates 
approximately  100.00  areas. 

Castle  Creek  Watersheds  Research  Area  (AR- 
010997) 

T.  4  N..  R  30  E.,  (unsurveyed) 

Sec  2.  EV1SEV4  and  EViWVkSEVt; 
Sec  11.  BViE^/i  and  EViWV^EVi; 
Sec  12.  All; 

Sec  13.  NM  and  NViSWVi; 
Sec  14,  NEV«.  Nv^SBV^  and  SB%bSEV4. 
T.  4  N.,  R  31  R. 

.     Sec  7,  W%  and  WViEVi; 
Sec.  18,  NWV.  and  NWVtNB\^ 

The  area  described  aggregates 
approximately  2^40.00  acres. 

Phelps  Catia  Research  Natural  Area  fA- 
6607) 

T.  6  N..  R  27  R, 
Sec.  0.  SV%SW%NB%.  WViNWViSBVi.  SVk 

SEV4; 
Se.  10,  SEViNWVtSWVt,  WViSWViSWVt. 

WViEViSWVtSWV.; 
Sec  15.  NVihWViNWVi; 
Sec  16,  Lot  1.  N^/'iNB'A. 

The  area  described  aggregates  291.94  acres 

The  total  area  described  is  this 
publication  aggregates  20.269.05  acres 
of  National  Forest  System  lands  within 
the  boundaries  of  the  Apache-Sitgreaves 
National  Forest.  These  lands  are  loeated 
in  Coconino,  Navajo,  Apache  and 
Greenlee  Counties.  The  purpose  of  the 
withdrawab  is  for  the  protection  of 
recreation  areas,  roadside  zones  and 
specialized  use  areas  from  prospecting 
and  possible  disturbances  caused  by 
mining. 

For  a  period  of  90  days  from  the  date 
oT  pubhcation  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  these  proposed  actions 
may  present  their  views  in  «vriting  to 
this  office.  The  authorized  officer  of  the 
BLM  will  imdertake  such  investigation 
as  is  necessary  to  determine  the  existing 
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and  potentlhl  demand  for  the  land  and 
its  resources. 

A  report  will  be  prepared  for 
consideration  to  determine  whether  or 
not  the  withdrawal  will  be  modified  and 
continued  and,  if  so,  for  how  long. 
Notice  of  a  final  determination  will  be 
published  in  the  Federal  Register.  The 
existing  withdrawal  will  continue  until 
such  final  determination  is  made. 
Herman  L.  Kast, 

Deputy  State  Director,  Lands  and  Renewable 
Resources. 

[FR  Doc.  93-30756  Filed  12-16-93;  8:45  ami 

BNJJNGCOOE  4310-33-M 

pD-943-4210-06;  IIX-28824] 

Opening  of  Land  In  Proposed 
Withdrawal:  Idaho 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  temporary  2-year 
segregation  of  a  proposed  withdrawal  of 
40.00  acres  of  National  Forest  System 
land  for  the  Kirby  Dam  expires  January 
23. 1994,  after  which  the  land  will  be 
opened  to  the  mining  laws.  The  land 
which  is  located  within  the  Boise 
National  Forest  has  been  and  will 
remain  open  to  surface  entry  and 
mineral  leasing. 

EFFECTIVE  DATE:  January  24, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  R.  Lievsay.  BLM.  Idaho  State 
Office.  3380  Americana  Terrace.  Boise. 
Idaho  83706-2500,  208-384-3166. 
SUPPLEMENTARY  INFORMATION:  A  notice 
of  Proposed  Withdrawal  published  in 
the  Federal  Register  (57  FR  2927 
January  24. 1992).  segregated  the  land 
described  therein  for  up  to  2  years  fi"om 
the  raining  laws,  subject  to  valid 
existing  rights,  but  not  from  the  mineral 
leasing  laws  or  other  forms  of 
disposition  which  may  by  law  be  made 
of  National  Forest  System  land.  The  2- 
year  segregation  expires  January  23, 
1994.  The  withdrawal  application  will 
continue  to  be  processed  unless  it  is 
canceled  or  denied.  The  land  is 
described  as  follows: 

Boise  Meridian 

T  5  N..  R  11  E.. 
Sec.  5.  lot  8. 

The  area  described  contains  40.00  acres  in 
Elmore  County. 

At  9  a.m.  on  January  24. 1994.  the 
lands  described  above  shall  be  opened 
to  location  and  entry  under  the  United 
States  mining  laws,  subject  to  valid 
existing  withdrawals,  other  segregations 
of  record,  and  the  requirements  of 
applicable  law. 


Appropriation  of  lands  described  in 
this  order  under  the  general  mining 
laws  prior  to  the  date  and  time  of 
restoration  is  imauthorized.  Any  such 
attempted  appropriation,  including 
attempted  adverse  possession  under  30 
U.S.C.  38  (1988),  shall  vest  no  rights 
against  the  United  States.  Acts  required 
to  establish  a  location  and  to  initiate  a 
right  of  possession  are  governed  by  State 
law  where  not  in  conflict  with  Federal 
law.  The  Bureau  of  Land  Management 
will  not  intervene  in  disputes  between 
rival  locators  over  possessor)'  rights 
since  Congress  has  provided  for  such 
determinations  in  local  courts. 

Dated;  December  6, 1993. 
William  E.  Ireland. 
Chief.  Realty  Operations  Section. 
(FR  Doc.  93-30742  Filed  12-16-93;  8:45  am! 

BIUMC  CODE  4310-QG-M 
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Proposed  Continuation  of  Withdrawal; 
New  Mexico 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  United  States  Forest 
Service  proposes  that  a  1.207.43-acre 
withdrawal  for  the  Diener  Canyon  Road 
No.  3178  Recreation  Zone,  and  the  Post 
Office  Flat  and  Jamboree  Area  continue 
for  an  additional  20  years.  The  land  will 
remain  closed  to  mining,  but  has  been 
and  will  remain  open  to  surface  entr>' 
and  mineral  leasing. 
DATES:  Comments  should  be  received  by 
March  17.  1994. 

ADDRESSES:  Comments  should  be  sent  to 
State  Director.  BLM  New  Mexico  State 
Office.  P.O.  Box  27115.  Santa  Fe.  New 
Mexico  87502-0115,  505-438-7501. 
FOR  FURTHER  INFORMATION  CONTACT: 
Georgiana  E.  Armijo,  BLM  New  Mexico 
State  Office,  505-438-7594. 
SUPPLEMENTARY  INFORMATK>N:  The 
United  States  Forest  Service  proposes 
that  the  existing  land  withdrawal  made 
by  Public  Land  Order  No.  4847,  be 
continued  for  a  period  of  20  years 
pursuant  to  Section  204  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  1714(1988). 
The  land  is  described  as  follows: 

New  Mexico  Principal  Meridian 

Cibola  National  Forest 

Diener  Canyon  Road  No.  3178  Recreation 
Zone 

A  strip  of  land  SOO.feet  on  each  side  of  the 
centerllne  of  Forest  Development  Road  No. 
3178.  through  the  following  legal 
subdivisions: 
T.  UN..  R.  12  W., 


Sec  6,  lots  1,  2,  and  7.  S»^NEV4. 

SEV4SWV4.  NViSEv«.  and  SWV4SEV4; 
Sec.  7,  lot  1.  W»/iNEV4  (excepting  Moises 

Nos.l  and  9  mining  claims).  EV2NWV4 

(excepting  Moises  No.  1  mining  claim. 

Mineral  Survey  No.  2222)  and  SEV4; 
Sec.  17.  SWV«NWV«,  WV2SWV4. 

SEV4SWV4.  and  SWV4SEV4; 
Sec.  18,  E'/iNEV4.  NWV«NEV4.  NEV«SEV«, 

and  SWv«SEV4; 
Sec.  19,  NEV«NEV4.  VV>^NE>'4.  and 

E'/iNWV4; 
Sec.  20.  NWV4NEV4.  NV2NWv«.  and 

N»/^S>/^NWV4. 
T  12N..R.  12W., 
Sec.  20,  NEV«,  SEv«SWV4.  NEV4SEv«.  and 

WV2SEV4; 
Sec.  29,  WViNEv«.  E>^WV2.  SWV«SWV4. 

and  NWv«NWv«SEV4; 
Sec.  31.  SEV4NEv«.  SEV4SWV4NEV4.  and 

SEV4; 
Sec.  32.  N>/^NWv«  and  SWV4NWv«. 

Post  Office  Flat  Campground  and  Jamboree 
Area 

T.  11N..R.  12W.. 
Sec.  19,  EVa  of  lot  3,  and  W>/iNEV4SWV4. 

The  area  described  contains  1.207.43  acres 
in  Cibola  County. 

The  purpose  of  the  withdrawal  is  to 
protect  the  Diener  Canyon  Road  No. 
3178  Recreation  Zone,  and  the  Post 
Office  Flat  Campground  and  Jamboree 
Area.  The  withdrawal  segregates  the 
land  from  location  and  entrj-  under  the 
mining  laws,  but  not  the  public  land 
laws  or  mineral  leasing  laws.  No  change 
is  proposed  in  the  purpose  or 
segregative  effect  of  the  withdrawal. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
withdrawal  continuation  may  present 
their  views  in  wTiting  to  the  Chief, 
Branch  of  Lands  and  Realty,  in  the  New 
Mexico  State  Office. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessarj'  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources. 
A  report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President,  and  the 
Congress,  who  will  determine  whether 
or  not  the  withdrawal  will  be  continued 
and,  if  so,  for  how  long.  The  final 
determination  on  the  continuation  of 
the  withdrawal  will  be  published  in  the 
Federal  Register.  The  existing 
withdrawal  will  continue  until  such 
final  determination  is  made.       .^ 

Dated:  December  8. 1993. 
Tessie  R.  Anchondo. 
Acting  State  Director. 
[FR  Doc.  93-30731  Filed  12-16-93;  8:45  ami 
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Bureau  of  Redanwllon 

Propoeed  Tongue  River  Dam  Protect/ 
Northern  Cheyenne  Indian  Reeerved 
Water  RigMa  SetHemenl  Act  of  1992, 
Big  Horn  County,  Montana 

agency:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  intent  to  prepare  a 

draft  environmental  intpect  statement. 

summary:  Pursuant  to  section  102(2Kc) 
of  the  National  Environmental  Polif^ 
Act  of  1969,  as  amended,  the  Bureau  of 
Reclamation  (Reclamation),  acting  as 
lead  Federal  agency,  will  prepare  a  draft 
environmental  impact  statement  (DEIS) 
on  the  Tongue  River  Dam  Project 
portion  of  the  Northern  Qiejrenne 
Indian  Reserved  Water  Rights 
Settlement  Act  of  1992  (Settlement  Act). 
As  trustee  for  the  Northern  Che3Penne 
Indian  Tribe  (Tribe),  the  Federal 
Government  has  identified  the  following 
trust  assets  that  may  be  affected  by  the 
implementation  of  the  Tongue  River 
Project  aspects  of  the  Settlement  Act  (1) 
the  Tribe's  existing  water  supplies  held 
in  Tongue  River  Rsservoir,  (2)  the  safety 
of  downstream  tribal  lands,  and  .  (3) 
a4iittional  water  for  the  Tribe's  use  in 
the  Tongue  River  Basin.  Taking 
reasonable  actions  necessary  to  protect 
these  trust  assets  has  been  identified  as 
the  proposed  action. 
FOn  RJRTHEfr  MFORMATION  CONTACT:  Kfr. 
James  Wedeward,  Project  Manager, 
Biireau  of  Reclamation,  Montana 
Projects  Office,  Attention:  MT-100,  PO 
Box  30137,  Billings  MT  59107; 
telephone:  (406)  657-6075. 
SUPPLEMENTARY  tNFONMATKM:  Years  of 
negotiations  between  the  Federal 
Government  (acting  as  trustee  fcH*  the 
Tribe)  and  the  State  of  Montana 
culminated  in  1991  with  the  signing  of 
a  water  rights  compact.  Subsequently, 
the  compact  was  ratified  by  the 
Congress,  and  the  Settlement  Act  was 
signed  into  law  (Pub.  L  102-374). 
During  the  negotiations,  an  opportimity 
was  identified  to  rehabilitate  the 
presently  unsafe  Slate-owned  Tongue 
River  Dam  and  provide  additional  water 
to  the  Tribe  by  raising  the  dam. 

The  following  alternatives  will  be 
evaluated  in  the  DEIS,  along  with  others 
identified  during  the  compliance 
process  which  address  the  stated  trust 
asset  protection  and  criteria  for 
reasonableness: 

(1)  Repair  and  raise  the  dam: 

(2)  Repair  the  dam,  without  raising  it. 
and  provide  additional  water  throu^ 
purchase  from  willing  sellers; 

(3)  Repair  the  dam,  without  raising  it, 
and  provide  additicHial  water  from 
alluvial  ground  water; 


(4)  Variations  on  repairing  the  dam, 
raising  it  an  incremantal  amount,  and 
providing  the  remainder  of  the 
additi(Kul  water  throu^  purchase  or 
from  ground  water;  and 

(5)  No  actitn. 

The  DEIS  is  expected  to  be  completed 
and  available  for  review  and  comment 
in  mid-1994.  The  document  is  being 
prepared  by  Morrison-Maierie/CSSA 
under  contract  with  the  Montana 
Department  of  Natural  Resources  and 
Conservation.  A  decision  on  which 
alternative  to  implement  «qI1  not  be 
made  until  •  final  mvironmental  impact 
statement  is  completed  and  reviewed. 

Duising  the  process  of  negotiating  the 
compact,  the  State  of  Montana  and 
Reclamation  hosted  numerous  public 
and  agency  informational  meetings. 
More  recently,  public  scoping  meetings 
were  held  during  March  1993  at  the 
following  locations  in  Montana:  Basby, 
Lame  Deer,  Crow  Agency.  Bimey.    - 
Bimey  Village,  Ashland,  Miles  City,  and 
Billings;  and  in  Sheridan,  Wyoming. 
Notification  of  the  pending  meetings 
was  given  in  the  Billings.  Miles  Qty. 
Hardin,  Colstrip,  Forsyth,  and  Sheridan 
newspapers  a  minimum  of  2  weeks 
prior  to  the  meeting.  A  scoping 
document  containing  the  sdiedule  for 
all  meetings  was  mailed  to 
approximately  2,100  individuals  and 
entities  on  the  Northern  Cheyenne 
Indian  Reaervation  and  surrounding 
towma  and  cities.  Additional  scoping 
meetings  may  be  held  later  to  narrow 
significant  inues.  The  results  of  the 
March  scoping  meetings  have  been 
compiled  in  a  siunmary  document. 
Anyone  interested  in  obtaining  a  copy 
of  that  document,  wanting  more 
information  relative  to  the  study,  or  who 
has  suggestions  for  other  alternatives  to 
be  evaluated  or  for  other  significant 
environmental  issues,  should  contact 
Mr.  James  Wedeward  at  the  above 
address. 

Dated:  Decentber  9, 1993 
DonaU  R.  GlMer. 
Deputy  Commissioner 
[FR  Doc.  93-30808  Filed  12-16-93:  8  45  am) 

MUMGCOOK  4910-M-ll 


Fish  and  Wildlife  Service 

Avallablilty  of  Draft  Pacific  Coastal 
Barriers  Study  and  Accompanying 
Maps  of  Areas  Under  Cortsideratlon  for 
Inclusion  In  ttie  Coastal  Barrier 
Resources  System 

agency:  Fish  and  Wildhfe  Service, 
Interior. 

ACTON:  Notice. 


SUMMARY:  Under  the  provisions  of 
section  6  of  the  Coastal  Barrier 
Improvement  Act  of  1990  (16  U.S.C 
3503).  the  Secretary  of  the  Interior  is 
required  to  provide  to  Congress  a  study 
which  examines  the  need  for  projecting 
undeveloped  coastal  barriers  along  the 
Pacific  coast  of  the  United  States  and  to 
prepare  maps  identifying  the  boundaries 
of  those  undeveloped  coastal  barriers 
bordering  the  Pacific  Ocean  south  of  49 
degrees  north  latitude  which  the 
Secretary  and  the  appropriate  Governor 
consider  to  be  appropriate  for  inclusion 
in  the  Coastal  Barrier  Resources  System. 
This  notice  is  to  announce  the 
availability  of  the  Draft  Pacific  Coastal 
Barriers  Study  and  the  accompanying 
maps  of  areas  under  consideration  for 
inclusion  in  the  Coastal  Barrier 
Resources  System. 

DATES:  Conunenta  should  be  received 
from  the  appropriate  Governors  no  later 
than  March  17,  1994.  Comments  from 
all  other  interested  parties  should  be 
received  no  later  than  February  15. 
1994. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Regional  DirectOT, 
U.S.  Pish  and  Wildhfe  Service,  911  NE 
11th  Avenue,  Portland,  Oregon  97232- 
4181. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Paula  Levin.  U^.  Pish  and  WildHfis 
Service,  911  NE.  11th  Avenue,  Portland. 
Oregon  97232-4181,  (503)  231-2068. 
SUPPIEMENTARY  MFORMATIOH:  On 
October  18, 1982,  President  Reegan 
signed  the  Coastal  Barrier  Resources  Act 
(CBRA)  into  law  (Pub.  L.  97-348). 
Section  4  of  CBRA  estabUshes  the 
Coastal  Barrier  Resources  System 
(System)  as  referred  to  and  adopted  by 
Congress,  and  sections  5  and  6  prohibit 
all  new  Federal  expenditures  and 
financial  assistance  within  the  units  of 
that  System  unless  specifically  excepted 
by  the  Act.  Coastal  barrier  units  were 
designated  along  the  Atiantic  and  Gull 
of  Mexico  coasts. 

On  November  16, 1990,  President 
Bush  signed  the  Coastal  Barrier 
Improvement  Act  of  1990  (CBIA)  into 
law  (Pub.  L.  101-591).  The  CBIA  greatly 
expanded  thesize  of  the  System  by 
adding  coastal  barriers  of  the  Great 
Lakes,  as  well  as  additional  areas  along 
the  Atlantic  and  Gulf  of  Mexico  coasts 
The  CBIA  amended  section  1321  of  the 
National  Flood  Insurance  Act  of  1968  to 
prohibit  the  issuance  of  new  Federal 
flood  insurance  within  "otherwise 
protected  areas"  identified  on  the  maps 
referred  to  in  the  CBIA. 

Section  6  of  the  CBIA  directed  the 
Secretary  of  the  Interior  to  prepare  a 
study  which  examines  the  need  for 
prt>tecting  undeveloped  coastal  barriers 
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along  the  Pacific  coast  of  the  United 
States  and  to  prepare  maps  identifying 
undeveloped  coastal  barriers  bordering 
the  Pacific  Ocean  south  of  49  degrees 
north  latitude  (approximately  the 
Canada-Washington  State  boundary) 
which  the  Secretary  and  the  appropriate 
Governor  consider  to  be  appropriate  for 
inclusion  in  the  System.  Fixrthermore, 
the  study  is  to  examine: 

(A)  The  potential  for  loss  of  human 
life  and  damage  to  fish,  wildlife,  and 
other  natural  resources,  and  the 
potential  for  the  wasteful  expenditure  of 
Federal  revenues  given  the  geologic 
differences  of  the  coastal  barriers  along 

^e  Pacific  coast  as  opposed  to  those    ' 
found  along  the  Atlantic  and  Gulf 
coasts;  and 

(B)  The  differences  in  extreme 
weather  conditicms  which  exist  along 
the  Pacific  coast  as  opposed  to  those 
found  along  the  Atlwrtic  and  Gulf 
coasts. 

In  1992,  the  Fish  and  Wildlife  Service 
(Service)  identified  and  mapped  all 
undeveloped  coastal  barriers  of  the 
Pacific  coast  which  meet  the  definition 
of  undeveloped  coastal  barriers  as 
defined  by  section  2  of  the  CBIA  and 
defined  in  the  revised  criteria  published 
hi  the  Fedary  RegistM-  March  4. 1985 
(50  FR  8698).  The  Service  prepared  draft 
maps  for  the  states  of  Washington, 
Oregon,  California,  and  Hawaii.  The 
draft  maps  were  released  fc>r  a  90  day 
public  review  and  comment  period. 
Separate  Notices  of  Availability  for  each 
state  were  published  in  the  Federal 
Register  on  April  23. 1992  (57  FR 
14846)  for  Oregon;  May  29,  1992  (57  FR 
22821)  for  Washington;  July  7, 1992  (57 
FR  29683)  for  Cahfomie;  and  August  14, 
1992  (57  FR  36668)  for  Hawaii. 
Following  the  90  day  pubhc  comment 
periods,  the  draft  maps  were 
subsequently  revised  to  address  any 
technical  errors  noted  diuing  the 
comment  period.  The  revised  drafl  maps 
and  all  comments  received  were 
forwarded  to  the  appropriate  Governors 
for  their  review  and  use  in  eventual 
formulation  of  their  recommendations 
as  to  which  areas  the  Governors  felt 
should  be  included  in  the  System. 

With  pubhcation  of  this  notice,  the 
Service  is  making  available  for  public 
review  and  comment  the  Draft  Pacific 
Ck)astal  Barriers  Study  and  the 
accompanying  maps  required  hy  section 
6  of  th«  CBIA.  Ail  comments  received 
during  the  public  comment  period  will 
be  forwarded  to  the  eppropnate 
Governors.  By  the  end  of  the  Governor's 
review  period,  the  Service  is  soliciting 
the  reccmmendations  c^the  appropriate 
Governors  for  which  arees  should  be 
included  in  the  System.  The 
recommendations  of  the  Governors  will 


be  forwarded  to  Congress  in  their 
entirety  along  with  the 
recommendations  of  the  Secretary  in  the 
final  Pacific  Coastal  Barriers  Study  and 
accompanying  maps. 

Appendices  A  through  D  of  this 
notice  bst  the  proposed  Coastal  Barrier 
Resources  System  Units  for  the  Pacific 
coast  which  are  identified  on  the 
accompanying  maps. 

Public  Comments  Solicited 

The  Servire  solicits  written  comments 
on  the  Draft  Pacific  Coastal  Barriers 
Study  and  die  accompanying  maps 
described  above.  All  comments  received 


Thursday,  1/20/94:  Humboldt  County 
Clerk  of  Board  Office.  825  5th. 
Street,  Conference  Room  A,  Eureka, 
CA  95501 

Oregon  * 

All  meetings  will  rxm  from  6  p.m.  to 
8  p.m. 

Wednesday,  1/5/94:  SW  Oregon 

Community  College,  Empire  Hall, 
room  104.  1988  Newmaik  Avenue, 
Coos  Bay,  OR  97420 

Thursday,  1/6/94:  Tillamook  Public 
Utihty  District,  1115  Pacific 
Avenue,  Tillamook,  OR  97141 


by  Ae  dates  specified  above  wiTT*be   " '  ^'^WasftHi jWn- •<-'*''-*''*^**»««'*<»^»«'  <^  ■  »wnrff>w t^^i 


considered  prior  to  the  Department's 
submission  to  Congress  of  the  final 
study  and  maps  as  required  by  section 
6  of  the  CBIA. 

Public  Meetings 

Informational  meetings  open  to  the 
pubhc  will  be  held  to  explain  thf 
program,  provide  information,  and  to 
answer  anv  questions.  The  meetings 
will  be  held  at  the  following  locaticuis: 

HawaJi 

All  meetings  will  run  from  7  p.m. -9 
p.m.  with  the  exc^ion  of  one  Saturday 
morning  meeting  on  the  isknd  of  Maui, 
whioh  will  run  from  10  a. ■1.-12  p.m. 
Monday.  1/10/94:  Mitchell  Pauole 

Crater.  90  faioa  Street,  Kaunakakai. 

Molokai 
Tuesday,  1/11/94:  Kealakehe 

Elementary  School,  74-5118 

KeaTakaa  Street,  Kailua-Kona, 

Hawaii  96740 
Wednesday,  1/12/94:  Kilauea  School. 

Kolo  Road,  Kilauea.  Kauai,  Hawaii 

96754 
Thursday.  1/13/94:  Windward 

Community  College,  45-720 

Keaahala  Road,  Kaneobe.  Oehu. 

Hawaii  96744 
Saturday,  1/15/94:  Kahului  School.  410 

South  Hina  Avenue.  Kahului.  Maui, 

Hawaii  96732 

California 

All  meetings  will  run  from  6  p.m  to 
8  p.m. 

Wednesday,  1/5/94:  County 

Administration  Building,  105  E. 
Anapamu  St.,  4th  Floor,  Santa 
Barbara,  CA  93101 

Thursday.  1/6/94:  U.S.  Fish  and 

Wildlife  Service.  National  Wildlife 
Refuge.  Southern  Cahfomia  Coastal 
Complex,  Tijuana  Estuary  ^'■isifor 
Center,  301  Caspian' Way.  LTiperial 
Beach,  CA  92032 

Tuesday,  1/18/94:  Monterey  County 
Health  Department,  Conference 
Room,  1200  Aquajito  Road. 
Montw^,  CA  93940 


All  meetings  will  run  from  7  pan.  to 
9  p.m. 

Wednesday,  1/5/94:  Pt.  Townsend 

Conunimity  Center,  Lawrence  and 

Tyler  Streets.  1433  14th.  Street,  Pt. 

Townsend,  WA  98368 
Thursday,  1/6/94:  AnacortesQty  Hall, 

6th.  and  Q,  Lower  Level,  Anacoites, 

WA 
Tuesday,  1/11/94:  Peninsula  Church 

Onter,  5000  N.  St.  P.O.  Box  268. 

Seaview,  WA  98644 
Wednesday.  1/12/94:  Grays  Hailxw 

College,  1620  Edward  P.  Smith  Dr.. 

Aberdeen,  WA  98520 

Copies  of  the  Draft  Pacific  Coastal 
Barriers  Study  are  available  upon 
request  from  the  U.S.  Fish  and  Wildhfe 
Service  at  the  address  specified  above. 
Copies  of  the  accompanying  maps  are 
available  for  public  inspection,  during 
normal  business  hours,  at  the  following 
locations: 

A// States 

U  S.  Fish  and  Wildlife  Service, 
Ecological  Services.  Eastside 
Federal  Complex.  911  N.E.  llUi 
Avenue,  Portland,  Oregon  97232- 
4181,  telephone:  503-231-2046 

U.S.  Fish  and  Wildhfe  Service. 

Ecological  Services,  4401  N.  Fairfax 
Drive,  room  400.  Arlington,  Virginia 
22203,  telephone:  703-358-2201 

Hawaii 

Pacific  Islands  Office,  U.S.  Fish  and 
Wildlife  Service,  300  Ala  Moana 
Boulevard,  room  6307,  Honolulu. 
Hawaii  95813.  telephMie;  808-541- 
2749 

KsLiai  Natiar.al  WildUfe  Refuge 

Complex.  U.S.  Fish  and  Wildlife 
Service.  Kilauea,  Kauai.  Hawaii 
95754,  telephone:  808-828- >f  13 

Hbkalau  Forest  National  Wildlife 
Refuge.  U.S.  Fish  and  Wildlife 
Service,  Federal  Building,  154 
Waianuenue  Avenue,  room  219, 
Hilo,  Hawaii  96720.  telephone: 
806-969-9909 
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Hawaii  Office  of  State  Planning,  State 
Coastal  2^ne  Management.  1177 
Alakea  Street.  2nd  Floor,  Honolulu. 
Hawaii  96813.  telephone:  808-587- 
2880 

California 

Carlsbad  Field  Office.  U.S.  Fish  and 
Wildlife  Service.  2730  I^ker 
Avenue  West.  Carlsbad.  California 
92008.  telephone.  619-431-9440 

Ventura  Field  Office.  U.S.  Fish  and 
Wildlife  Service.  2140  Eastman 
Avenue,  suite  100.  Ventura. 
CaUfomia  93003.  telephone:  805- 
644-1766 

Sacramento  Field  Office.  U.S.  Fish  and 
Wildlife  Service.  2800  Cottage  Way. 
room  E-1803,  Sacramento. 
CaUfomia  95825.  telephone:  916- 
978-4613 

San  Francisco  Bay  National  Wildlife 
Refuge.  U.S.  Fish  and  Wildlife 
Service,  1  Marshlands  Road, 
Fremont.  California  94536. 
telephone:  510-792-0222 

Humboldt  Bay  National  Wildlife  Refuge. 
U.S.  Fish  and  Wildlife  Service. 
1020  Ranch  Road,  Loleta,  California 
95551.  telephone:  707-733-5406 

CaUfomia  Coastal  Commission.  45 
'-'iFremont.  suite  2000.  San  Francisco. 
California  94105-2219.  telephone: 
415-904-5280 

Oregon 

Portland  Field  Office.  U.S.  Fish  and 
Wildlife  Service,  2600  S.E.  98th 
Avenue,  suite  100,  Portland.  Oregon 
97266.  telephone:  503-231-6179 

Oregon  Coastal  Refuges,  U.S.  Fish  and 
WildUfe  Service.  2030  Marine 
Science  Drive.  Newport,  Oregon 
97365-5296.  telephone:  503-867- 
4550 

Oregon  Coastal/Ocean  Management 
Program.  Department  of  Land  and 
Conservation  Development,  1175 
Court  Street  NE.  Salem.  Oregon 
97310-0590.  telephone:  503-373- 
0092 

Bandon  Public  Library.  P.O.  Box  128. 
Bandon.  Oregon  97411.  telephone: 
503-347-3221,  located  in  the 
Bandon  City  Hall  on  Highway  101 

Seaside  Public  Library,  60  N.  Roosevelt 
Boulevard.  Seaside.  Oregon  97138, 
telephone:  503-738-6742 

Hatfield  Marine  Science  Center.  Guin 
Library.  2030  Marine  Science  Drive. 
Newport.  Oregon  97365.  telephone: 
503-867-0249 
North  Bend  Public  Library,  1800 
Sherman  Avenue.  North  Bend, 
Oregon  97459.  telephone:  503-756- 
0400 

Was/jjngfon 

Olympia  Field  Office.  U.S.  Fish  and 
Wildlife  Service.  3704  Griffin  Lane 


SE..  suite  102.  Olympia. 
Washington  98501-2192, 
telephone:  206-753-9440 

Willapa  National  Wildlife  Refuge,  U.S. 
Fish  and  Wildlife  Service,  HC  01, 
Box  910,  Uwaco.  Washington 
98624-9797.  telephone:  206-484- 
3482 

Nisqually  National  Wildlife  Refuge.  U.S. 
Fish  and  Wildlife  Service.  100 
Brown  Farm  Road,  Olympia, 
Washington  98506,  telephone:  206- 
753-9467  I 

Washington  Coastal  Refuges,  U.S.  Fish 
and  Wildlife  Service,  fB38  Ban- 
Road  South,  Port  Angeles, 
Washington  98382,  telephone:  206- 
457-8451 

Washington  Department  of  Ecology, 
Shorelands  and  Coastal 
Management  Program,  Baran  Hall. 
St.  Martins  College,  Lacey, 
Washington  98504,  telephone:  206- 
459-6784 
In  addition  to  the  above  locations 

copies  of  the  accompanying  maps  may 

be  reviewed  at  the  county  planning  and 

zoning  offices  for  all  coastal  counties  in 

each  state. 

Appendix  A — Proposed  Washington 
Coastal  Barrier  Resources  System  Units 


County 


Whatcom 


Skagit  

San  Juan 
San  Juan 


San  Juan  .... 

San  Juan  ... 

San  Juan  ... 
San  Juan  ... 


Unit 
No. 


San  Juan 


San  Juan 
San  Juan 

Skagit 

Skagit  

Skagit  


Island  . 
Island  . 
Island  . 

Island  . 

Island  . 
Island  . 

Island  . 

Island 

Island 


WA-01 

WA-04 
WA-05 
WA-06 

WA-07 

WA-08 

WA-09 
WA-10 

WA-11 

WA-12 
WA-13 
WA-14 
WA-15 
WA- 

15A 
WA-17 
WA-18 
WA-19 

WA-20 

WA-21 
WA-22 

WA-23 

WA-24 

WA-25 


Unit  name 


County 


Island  .. 
Island.. 
Island  .. 

Island  .. 
Island  .. 

Island  .. 
Kitsap  . 
King  ..., 
Pierce 
Mason 

Pierce 
Pierce 


Kitsap  

Jefferson 
Jefferson 
Jefferson 

Jefferson 
Jefferson 
Kitsap  .... 


Semiahmoo 

Spit/Drayton 

Haitor. 
Sinclair  Island. 
Waldron  Island. 
Henry  Island/ 

Nelson  Bay. 
Fisherman  Bay 

Nortfi. 
Rsherman)  Bay 

South. 
Low  Point. 
San  Juan  Island 

South. 
Mud  Bay/Shoal 

Bight. 
Spencer  Spit. 
Decatur  Mead. 
Guemes  Island. 
PadiUa  Bay. 
Ship  Hartxjr. 

Ben  Ure  Spit. 

Cranberry  Lake. 

South  of  Cran- 
berry Lake. 

Arrowhead 
Beach. 

Polnell  Point. 

Crescent  Harbor 
Area. 

OakHart>or 
Area. 

WhMbey  Island 
NW. 

Whk)t>ey  Island 
SW. 


Kitsap 


Jefferson 
Jefferson 
Jefferson 
Jefferson 
Jefferson 
Jefferson 

Clallam  .. 

Clallam  .. 

Clallam  .. 

Clallam  .. 

Clallam  .. 

Clallam  .. 

Clallam  .. 

Qallam  .. 


Unit 
No. 


Unit  name 


Grays  HartXH  .. 
Grays  Hatbot  .. 
Grays  Harbor  .. 
Grays  Hartx>r  .. 

Grays  Harbor  .. 
Grays  Hartwr  .. 

Pacifk: 

Pacific 

Pacific 

Pacific 

Pacific 

Pacific fc 

Pacific 


WA-26 
WA-27 
WA-28 

WA-29 
WA-30 

WA-31 
WA-33 
WA-34 
WA-35 
WA-37 

WA-38 
WA-39 

WA-40 
WA-41 
WA-42 
WA-43 

WA-44 
WA-^*6 
WA-47 

WA-48 

WA-49 
WA-50 
WA-51 
WA-52 
WA-53 
WA-54 

WA-55 
WA-56 
WA-57 
WA-58 
WA-60 
WA-61 
WA-62 
WA-63 

WA-69 
WA-70 
WA-71 
WA-72 

WA-73 
WA-74 
WA-75 
WA- 

75A 
WA-76 
WA-77 

WA-78 
WA-79 

WA-80 


Crockett  Lake. 

Race  Lagoon. 

Whidbey  Island 
East 

Lake  Hancock. 

Useless  Bay 
Area. 

Cultus  Bay. 

Battle  Point.  ^ 

Point  Heyer.  " 

McNeil  Island. 

Buffingtonis  La- 
goon. 

Vaughn  Bay. 

Henderson  Bay 
Area. 

Stavis  Bay. 

Zelatched  Point. 

Tartxx)  Bay. 

Toandos  Penin- 
sula East. 

Thomdyke  Bay. 

Bywater  Bay. 

Fowlweather 
Bluff  East. 

Fowlweather 
Bluff. 

Oak  Bay  East. 

Oak  Bay. 

Oak  Bay  West. 

Kllisut  Hart)or. 

Kala  Point. 

Port  Discovery 
•  Area. 

Thpmpson  Spit. 

Sequim  Bay. 

Kilakala  Point. 

Dungeness  Spit. 

Crescent  Bay. 

Pysht  River. 

Clallam  Bay. 

Mouth  Hoko 
River. 

Copalis  River. 

Conner  Creek. 

Ocean  Shores. 

Ocean  Shores 

South. 
Westport. 
Grayland  North. 
Graytand  Beach. 
Grayland  South. 

Empire  Spit. 

North  Beach  Pe- 
ninsula. 

Jensen  Point. 

Long  Beach/ 
Seaview. 

Cape  Dis- 
appointment. 


Appendix  B — Proposed  Oregon  Coastal 
Barrier  Resources  System  Units 


County 

Unit 
No. 

Unit  name 

Oatsop  

Clatsop 

Ofl-01 
OR-02 

Columbia  R7 
Clatsop  Spit. 

Necanlcum 
Rhfor. 
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County 


Clatsop  ... 

Tnaaiook 
TiHa.'nook 
TtNamook 


Unit 
No. 


Tillamook 
Tillamook 
Tillarrxxjk 


TiOamook  .„ 

TillarTxx>k/Lirx»ln 

Unot^n  . 

UnoDln _.. 

Uncqln 


Lane 

Lane 

Lane/Douglas 
Douglas „ 


Coos  ... 
Coos  .... 


CoosACurry 

Curry 

Curry 

Curry  

Curry 

Cunry  _ 

Curry  

Cunry  


OR-03 

Oa-04 
OR-05 
OR-06 

OR-07 

OR-08 

OR-09 

OR-10 
OR-11 

OR-12 

OR-13 
OR-14 

OR-1S 
OR-16 
OR-17 
OFH8 

OR-19 
OR-20 


OR-21 
OR-22 
OFV-23 
On-24 
OR-25 
OR-26 
OR-57 
OR-28 


UnN  nsnte 


Chapman 
BeaohCoola 

ClMlC. 

N«hatomSpit& 
Bay. 

Manhattan 
Beach. 

Bayocean  Pe- 
ninsula/ 
Tillamook 
Bay. 

Nelvts  SpM  A 
Bay. 

Sand  Lake  Es- 
tuary. 

Nestucca  Sptt  & 
Bay. 

Kiwanda  Beach. 

Salmon  River 
Estuary. 

Salishan  Spit/ 
Siletz  Bay. 

South  Beach. 

Ona  Beach/Bea- 
ver Creek. 

Bak«r  Beach. 

Hsceita  Beach. 

Oregon  Dunes. 

North  Sprt/Ump- 
qua  R. 

North  Sptt  ft 
Coo6  Bay/Or- 
egon Dunes. 

Buflards  Beach/ 
CoquiSe 
River- 
New  River. 

Sixes  River. 

Elc  River. 

GanisonLake. 

Euchre  Creak. 

Greggs  Creek. 

Hunter  Creek. 

Pistol  River. 


Appendix  C— Proposed  California 
Coastal  Barrier  Restmrces  System  Unite 


County 


Del  Norte 


Del  Norte CA-02 


Del  Norte 
HumbokJt 
Humboldt 
HumboWt 
HumboWt 

Humbok*  , 
HumboWt  . 
HumboWt  . 
HumboWt  . 
HumboWt  . 

Hur»6oldt . 


Unit 
No. 


CA-01 


HumboWt.. 
HumtKJkJl.. 
HumboWt  .. 
Mendodno 
Mendocino  , 


CA-03 
CA-04 
CA-05 
CA-06 
CA-07 

CA-08 
CA-09 
CA-10 
CA-11 
CA-12 

CA- 

13A 
CA-14 
CA-15 
CA-16 
CA-17 
CA-18 


Unit  name 


Smith  River/ 
Lake  Earl. 

Whaler  Island. 

Klamath  River. 

Fern  Canyon. 

OoWBkjffs. 

Roriwood  Creek. 

Freshwater  La- 
goon 

Stor>e  Lagoon. 

Dry  Lagoon. 

Big  Lagoon. 

Uttte  River. 

Clam  Beach/ 
Mad  River. 

No««)SpiL 

South  Spft 
EelRh«r. 
Matioie  Beach. 
Usal  Creek. 
Ten  Mile  River. 


County 


Mendodno 

Merxlocino 
MerWocirK) . 
Mendocino . 


Mendocino 


Mendocino 


Unit 
No. 


Merxtodno/ 
Sonorrm. 

Sonoma 

Somma 


Marin 
Marin 


Marin  

Martn  

San  Mateo 
San  Mateo 
Sani 


Santa  Cruz 
Santa  Cniz 
Santa  Cruz 


Santa  Cmz/Mon- 
tarey. 

MorHaray 

Monterey _ 

Monterey 

Monterey 

San  Luis  Obispo 
San  Luis  Obispo 

San  Luis  Obispo 


San  Luis  Obispo 

San  Luis  Obispo/ 

Santa  Baitara. 

Santa  BaitMra  ... 

Santa  Bart>ara  ... 

Santa  Barbara  ... 

Ventura „ 


Ventura 

Ventura 

Ventura 

Loe  Angeles 
San  Diego  ... 


San  Diego  

San  Diego  

San  Diego 

San  Diego  _... 

San  Diego 

San  Diego  ._ I  CA-60 


CA- 

18A 
CA-t9 
CA-20 
CA-21 


CA-^ 


CA-23 


CA-24 

CA-2S 
CA-26 

CA-27 

CA- 

27A 
CA^28 
CA-29 
CA-30 
CA-31 
CA-32 

CA-33 
CK-34 
CA-35 

CA-ae 

CA-37 

CA^se 

CA^39 
CA~40 
CA-41 
CA-42 

CA-43 


CA-44 
CA-45 

CArA6 

CA-47 

CA- 

47A 
CA-48 

CA-49 
CA-50 
CA-51 
CA-52 
CA-53 

CA-54 

CA-5§ 

CA-56 
CA-57 

CA-59 


Unit  name 


IngierKXJk. 

Navarro  River. 
AWer  Creek. 
Manchester 

Beach  S.P 

(north). 
Marwhester 

Beach  S.P 

(center). 
Mar>chester 

Beach  S.P. 

(south). 
Gualala  River. 

Russian  River. 
Salmon  Crk 

Beach. 
Abbotts  I  iigooii. 
Drake*  Beach. 

Drakes  Estero. 
Rodeo  Cove. 
Lagiiria  Salada. 
Etmar  Beach. 
Pescadero 

Creek. 
Waddefl  Creek. 
Scon  Creek. 
Sunset  State 

Beach. 
Zmudowskl 

Beach  S.P. 
MossLandmg. 
Sainas  River. 
Uttle  River. 
LaCnizRock. 
Mono  Bay  S.P. 
PlsnK)  State 

Beach  (nortti). 
Pismo  State 

Beach 

(south). 
Oso  Fiaco  Lake. 
Santa  Maria 

River. 
Santa  Ynez 

River. 
Goieta  Beach 

C.P. 
Coal  Oil  Point. 

■Santa  Clara 
River. 

Mcgrath  Lake. 

OrrvyxJ  Beach. 

Mugu  Lagoon. 

Malibu  Point. 

San  Mateo 
Point 

Las  FWres 
Creek. 

Santa  Margarita 
River. 

Ague  HedkxxJa. 

Batiquitos  La- 
goon. 

saver  Strand. 

T^uanaStough. 


Appendix  D— Propoeed  Hawaii  Gnastal 
Barrier  Resources  System  Units 


County 


Hawaii  . 
Hawaii  . 
Hawaii  . 
Hawaii  . 
i-lawaii  . 
Hawaii  . 
Hav^'atl  . 
Maui  .... 
Maui  .... 
Maui  .„. 
Maui  .... 
tktotokai 
Motokai 

Motoka 


Motokai 

Motokai 

Motokai 

Motokai 

Motokai 

Motokai 

Moiokal 

Kauai  ... 

Kauai  ... 

Kauai  ... 


Unit 
No. 


Kauai 
Oahu 
Oahu 
Oahu 
Oahu 


Oahu  

Oahu  

Niihau 

Nilhau 

Niihau  .„ 

Niihau 


HI-01 

Hi-02 

HI-03 

HI-03A 

HI-04 

HM)5 

HI-06 

HM)7 

Hl-08 

Hl-09 

HMO 

H»-11 

HM2 

Ht-t3 

HI-14 
H»-15 
HI-16 
Hl-17 
Hl-t8 
HI-19 
Hf-20 
Hi-21 
HI-22 
HI-23 

HI-24 
H»-25 
Hi^S 
HI-^7 
Ml-28. 

HI-29 

Hi-ao 

Hf-31 
f«-32 
Hi-33 
HI-34 


Unit  name 


PototoVakey. 

WaimmuBay 

WaipuBay. 

Walopae  PorWs 

Horakohau  Bay 

Kt)otoBay. 

MOama. 

Walhee 

Pautajkato. 

KanartaPorW. 

Keatia  PorW. 

Pipto  Rshpond. 

Kaawanul  Rsh- 
pono. 

Paiatoe  Fish- 
pond. 

Lepelape. 

Pahoa. 

Pelekunu  Bay 

All  FishporW. 

Karritoloa 

Kaunakakai. 

Kahanui. 

WatnihaBay 

Lumahal  Beach. 

PuuPoa  Point 
Area. 

KUauaa  Bay 

KMNWR. 

Kahana  Bay 

Mom  Pond. 

Waiahola 
Beactt' 

Heeia. 

Nuupia  Pond. 

Laahi  Point 

NorK>papa 

Kiekie. 

KaurtunU. 


Dated:  July  10, 1993. 

Richard  M.  Sndth, 

Acting  Director.  U.S.  Fish  and  Wiidlife 
Service. 

(FR  Doc  93-30580  Filed  12-16-93;  BA5  am) 
BOXING  Gooe  4}t^-gs-p 


INTERNATIONAL  TRADE 
COMMISSION 

Pnveetigation  No.  337-TA-3511 

Certain  Removable  Hard  Disk 
Cartridges  and  Products  Containing 
Same;  Change  of  Commission 
Investigative  Attorney 

Notice  is  hereby  given  that,  as  of  this 
date,  John  M.  Whealan.  Esq.  of  the 
Office  of  Unfair  Import  Investigfilions  is 
designated  as  the  Commission 
investigative  attorney  in  the  above-cited 
investigation  instead  of  Jeffrey  R. 
Whieldon,  Esq. 

The  Secretary  is  requested  to  publish 
this  Notice  in  tiie  Federal  Register. 
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Dated:  Decamber  10. 1893. 
Lynn  I.  LmrbtB, 

DinctOT,  Office  of  Unfair  Import 
Inv9stigation$. 

(FR  Doc  93-30769  Piled  12-1&-93;  8:45  am] 
BiujNQ  cooe  7eM-0>-^ 

InvMtlgation  Na  337-TA-357 

Cerain  Sports  Sandals  and 
Components  Thereof;  Initial 
Determination  Terminating 
Respondent  on  the  Basis  of  Settlement 
Agreement 

AGENCY:  International  Trade 
Commission. 

ACTION:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding 
administrative  law  judge  in  the  above 
captioned  investigation  terminating  the 
following  respondent  on  the  basis  of  a 
settlement  agreement:  Kinney  Shoe 
Corporation. 

SUPPI^IKNTARY  mFORMATION:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  Under  the 
Con^piission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  parties  on  December  13, 1993. 

Copies  of  the  Initial  determination, 
the  settlement  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.) 
in  the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street.  SW.,  Washington.  DC  20436. 
telephone  (202)  205-2000.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  (202) 
205-1810. 

wnrriEN  comments:  Interested  persons 
may  file  written  comments  witL  the 
Commission  concerning  termination  of 
the  aforementioned  respondents.  The 
original  and  14  copies  of  all  such 
documents  must  be  filed  with  the 
Secretary  to  the  Commission,  500  E 
Street,  SW.,  Washington.  DC  20436,  no 
later  than  10  days  after  publication  of 
this  notice  in  the  Federal  Register.  Any 
person  desiring  to  submit  a  document 
(or  portions  thereoO  to  the  Commission 
in  confidence  must  request  confidential 
treatment.  Such  requests  should  be 


directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruby  J.  Dionne.  Office  of  the  Secretary. 
U.S.  International  Trade  Commission, 
Telephone  (202) 205-1802. 

By  order  of  the  Commission. 

Issued:  December  13. 1993. 
Doniu  E.  Koehoks,  ^ 

Secretary. 

[FR  Doc.  93-30770  Filed  12-16-93;  8:45  am] 
■auNQCooc  7020-aa-p 


irfTERSTATE  COMMERCE 
COMMISSION 

Avalldblllty  of  Environmental        , 
Assessments 

Pursuant  to  42  U.S.C.  4332,  the 
Commission  has  prepared  and  made 
available  environmental  assessments  for 
the  proceedings  listed  below.  Dates 
environmental  assessments  are  available 
are  listed  below  for  each  individual 
proceeding. 

To  obtain  copies  of  these 
environmental  assessments  contact  Ms. 
Tawanna  Glover-Sanders  or  Ms.  Johimie 
Davis.  Interstate  Commerce 
Commission.  Section  of  Energy  and 
Environment,  Room  3219,  Washington, 
DC  20423,  (202)  927-6212  or  (202)  927- 
6245. 

Comments  on  the  foUov^ring 
assessment  are  due  15  days  after  the 
date  of  availability: 

AB-167  (Sub-No.  1113X),  ^ 

Consolidated  Rail  Corporation — 
Abandonment  Exemption — in  Elizabeth, 
Union  County,  New  Jersey.  EA  available 
12/10/93. 

AB-167  (Sub-No.  1131X), 
Consolidated  Rail  Corporation — 
Abandonment  Exemption — in 
Mahoning  County,  Ohio.  EA  available 
12/10/93. 

AB-32  (Sub-No.  55X)  &  AB-355  (Sub- 
No.  7X).  Boston  A  Maine  Corporation 
and  Springfield  Terminal  Railway 
Company — Abandonment  and 
Discontinuance  of  Service — in  Berkshire 
County,  Massachusetts.  EA  available  12/ 
10/93. 

Comments  on  the  following 
assessment  are  due  30  days  after  the 
date  of  availability: 

AB-404  (Sub-NIo.  IX),  Willamina  & 
Grand  Ronde  Railroad  Company — 
Abandonment  Exemption — in  Polk 
County,  OR.  EA  available  12/10/93. 

AB-403X.  Willamette  Valley  Railroad 
Company — Abandonment  Exemption — 


in  Polk  County,  OR.  EA  available  12/10/ 
93. 

AB-39  (Sub-No.  17X),  St  Louis 
Southwestern  Railway  Company — 
Abandonment  Exemption — in  Hunt  and 
Colling  Counties,  Texas.  EA  available 
12/10/93. 

AB-402  (Sub-No.  IX).  Fox  Valley  & 
Western  Ltd. — Abandonment 
Exemption — in  Fond  Du  Lac  and 
Winnebago  Counties.  Wisconsin.  EA 
available  12/10/93. 
Sidney  L.  Strickland.  Jr.. 
Secretary. 
[FR  Doc  93-30858  Filed  12-16-93;  8:45  am) 

MUJNO  COOC  7t>3S-01-F 


[Ex  Part*  No.  290  (Sub  No.  5)  (94-1)] 
Quarterly  Rail  Cost  Adjustment  Factor 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Approval  of  rail  cost  adjustment 
factor  and  decision. 

SUMMARY:  The  Commission  has 
approved  a  first  quarter  1994  rail  cost 
adjustment  factor  (RCAF)  and  cost  index 
filed  by  the  Association  of  American 
Raihtjads.  The  first  quarter  RCAF 
(Unadjusted)  is  1.029.  The  first  quarter 
RCAF  (Adjusted)  is  0.840,  a  decrease  of 
0.8  percent  from  the  fourth  quarter  1993 
RCAF  (Adjusted)  of  0.847.  Maximum 
first  quarter  1994  RCAF  rate  levels  may 
not  exceed  99.2  percent  of  maximum 
fourth  quarter  1993  RCAF  rate  levels. 
EFFECTIVE  DATE:  January  1. 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
C.  Pertino  (202)  927-6229  or  Robert  C. 
Hasek  (202)  927-6239.  (TDD  for  the 
hearing  impaired:  (202)  927-5721.) 
SUPPLEMENTARY  INF0RMATK>N: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision  write  to,  call, 
or  pidc  up  in  person  from:  Dynamic 
Concepts,  Inc.,  room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423,  or  telephone 
(202)  289-4357/4359.  [Assistance  for 
the  hearing  in\paired  is  available 
through  TDD  services  (202)  927-5721  1 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  energy  conservation. 

Pursuant  to*5  U.S.C.  605(b).  we 
conclude  that  our  action  will  not  have 
an  adverse  economic  impact  on  a 
substantial  number  of  small  entities. 
The  economic  impact  on  small  entities 
is  not  likely  to  be  significant  within  the 
meaning  of  the  Regulatory  Flexibility 
Act. 

Decided:  December  10. 1993. 
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By  the  Commission,  Chainnan  McDonald. 
Vice  Chairman  Simmons.  Commissioners 
Phillips,  and  Philbln. 
Sidney  L.  Strickland.  Jr.. 
Secretary. 

(FR  Doc.  93-30854  Filed  12-16-93;  8:45  am] 
WUMQ  COOC  703S-01-# 


[Finance  Doclwt  No.  32414  (Sub  No.  1)] 

K.  Eart  Durden;  Continuance  in  Control 
Exemption;  Lakeside  Transportation 
Co. 

K.  Earl  Durden,  a  noncarrier 
individual,  has  filed  a  notice  of 
exemption  to  continue  in  control  of 
Lakeside  Transportation  Co.  (LTC)  upon 
LTC  becoming  a  carrier. 

LTC  has  concurrently  filed  a  notice  of 
exemption  in  Finance  Docket  No. 
32414,  Lakeside  Transportation  Co. — 
Lease  and  Operation  Exemption — Lines 
of  Norfolk  and  Western  Railway 
Company,  to  lease  and  operate 
approximately  15.3  miles  of  rail  line 
owned  by  the  Norfolk  and  Western 
Railway  Company,  in  the  State  of 
Missouri.  LTC  expects  that  transaction 
to  be  consummated  on  or  after 
December  1, 1993. 

Mr.  Durden  currently  exercises 
control  (directly  or  indirectly)  over  ten 
other  nonconnecting  class  ID  rail 
carriers:  (1)  Wilmington  Terminal 
Railroad,  L.P.;  (2)  Galveston  Railroad. 
LP.;  (3)  yttle  Rock  k  Western  Raihoad, 
•  LP.;  (4)  East  Tennessee  Railway,  L.P  ; 
(5)  KWT  Railway,  L.P.;  (6)  Valdosta 
Railway.  LP.;  (7)  Tomahawk  Railway. 
LP.;  (8)  Georgia  Central  Railway,  L.P.; 
(9)  Copper  Basin  Railway.  Inc.;  and  (10) 
ATW  Railway.  L,P.  These 
nonconnecting  affiliated  rail  carriers 
operate  in  the  States  of  North  Carolina. 
Georgia.  Texas,  Arizona,  Tennessee, 
Arkansas,  and  Wisconsin.  Mr.  Durden 
indicates  that:  (1)  the  properties 
operated  by  the  affiliated  railroads  will 
not  connect  with  each  other;  (2)  the 
continuance  in  control  is  not  a  part  of 
a  series  of  anticipated  transactions  that 
would  connect  the  raihoads  with  each 
other  or  any  raifroad  in  their  corporate 
family:  and  (3)  the  transaction  does  not 
involve  a  class  I  carrier.  The  transaction 
is  therefore  exempt  from  the  prior 
approval  requirements  of  49  U.S.C. 
11343.  See  49  CFR  1180.2(d)(2). 

As  a  condition  to  use  of  this 
exemption,  any  employees  affected  by 
the  transaction  will  be  protected  by  the 
conditions  set  forth  in  New  York  Dock 
Ry— Control— Brooklyn  Eastern  Dist . 
360  LC.C.  60  (1979). 

Petitions  to  revoke  the  exemption 
under  49  U.S.C  10505(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 


transaction.  Pleadings  must  be  filed 
with  the  Commission  and  served  on: 
Patricia  E.  Dietrich.  1224  Seventeenth 
Street.  NW..  Washington,  DC  20036. 
Decided:  December  9, 1993. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Sidney  L.  Strickland.  Jr., 
Secretary. 

IFR  Doc.  93-30855  Filed  12-16-93;  8:45  am] 
BttXMQ  CODE  703S-ei-P 


[Finance  Docket  No.  32414] 

Lakeside  Transportation  Co.;  Lease 
and  Operation  Exemption;  Unes  of 
Norfolk  and  Western  Railway  Co. 

Lakeside  Transportation  Co.  (LTC),  a 
noncarrier,  has  filed  a  notice  of 
exemption  to  lease  and  operate 
approximately  15.3  miles  of  rail  line 
between  milepost  SI>-150.6  near 
Moberly,  MO,  and  milepost  SD-165.9 
near  Excello.  MO,  owned  by  Norfolk 
and  Western  Railway  Company.*  The 
parties  expected  to  consimimate  the 
transaction  on  or  after  December  1, 
1993. 

This  transaction  is  related  to  a  notice 
of  exemption  concurrently  filed  in 
Finance  Docket  No.  32414  (Sub-No.  1). 
K.  Earl  Durden — Continuance  in  Control 
Exemption — Lakeside  Transportation 
Co.,  in  which  K.  Earl  Durden  »  seeks  to 
continue  in  control  of  LTC  and  10  other 
class  in  raihoads  upon  LTC  becoming  a 
class  in  rail  carrier.s 


Any  comments  must  be  filed  with  the 
Commission  and  served  on:  Patricia  E. 
Dietrich,  1224  Seventeenth  Street,  NW. 
Washington,  DC  20036. 

The  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

Decided:  December  9. 1993. 

By  the  Commission,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Sidney  L.  Strickluid,  Jr.. 
Secretary. 

(FR  Doc.  93-30856  Filed  12-16-93;  8:45  am] 
BNJJNC  CODE  703»-«1-# 


1  The  Moberly  to  Excello  line,  which  is  the 
subject  of  the  lease,  is  part  of  a  121.8-mile  rail  line 
approved  for  abandonment  in  AB-290  (Sub-No 
122X).  Norfolk  and  Western  Railway  Co.— 
Abandonment  Exemption— in  Randolph,  Macon. 
Adair,  and  Schuyler  Counties.  MO,  and  Davis. 
Appanoose,  and  Monroe  Counties.  LA  (not  printed), 
served  February  24, 1993  By  decision  served  April 
27, 1993,  the  abandonment  exemption  was 
dismissed  with  respect  tc  the  25.9-mile  line 
segment  between  Moul'on,  and  Albia,  lA.  Because 
of  the  interests  expressed  by  numerous  parties 
concerning  the  abaridonment  of  rail  service  over  the 
line,  this  notice  of  exemption  will  be  served  on  the 
parties  of  record  in  the  abandonment  proceeding. 

»  Mr.  Durden  also  controls  (directly  or  indirectly) 
the  following  nonconnecting  shortline  rail  carriers: 
Wilmington  Terminal  Railroad,  L.P.;  Galveston 
Railroad,  LP.;  Uttle  Rock  k  Western  Railroad.  LP.; 
East  Tennessee  Railway,  LP.;  KWT  Railway.  LP.;  ' 
ValdosU  Railway,  LP.;  Tomahawk  Railway.  LP  • 
Georgia  Central  Railway,  LP.;  Copper  Basin 
Railway,  Inc.;  and  ATW  Railway,  LP. 

»  LTC  was  formed  for  the  purpose  of  providing 
temporary  coal  deliveries,  for  Associated  Electric 
Cooperative,  Inc.  to  the  Tbomas  Hill  Generating 
Station,  pending  completion  of  construction  by 
Burlington  Northern  Railroad  Company  of  a  new 
rail  hne  capable  of  handling  unit  coal  trains.  LTC 
will  also  provide  common  carrier  service  to  other 
shippers  so  long  as  a  reasonable  demand  exists. 
Final  aporoval  of  the  construction  and  operation  of 
the  new  line  was  issued  by  the  Commission  In 
Finance  Docket  No.  32229.  Burlington  Nor.  R.  Co.,- 
Exempt.-Macon  »  Rand.  Count..  MO.  9  LCC2d 
nsi  (1993). 


[Finance  Doclcet  No.  32413] 

K.R.  Nichols— Control  Exemption- 
Dodge  City  Ford  and  BucMin  Railroad 
Co. 

K.R.  Nichols  (Nichols)  has  filed  a 
notice  of  exemption  to  acquire  indirect 
control  of  the  Dodge  City  Ford  and 
Bucklin  Raihoad  Company  (DCF). 
Nichols  controls  the  Jaxport  Terminal 
Railway  Company  (JTR).  a  class  HI  rail 
carrier.  Nichols  also  owns  100%  of  the 
stock  of  Texas  Transportation 
Consultants,  Inc.  (TTC).  a  noncarrier. 
TTC  has  recently  agreed  to  purchase 
66.7%  of  DCF's  stock.  The  parties 
planned  to  consummate  the  transaction 
on  or  after  December  1, 1993. 

Nichols  indicates  that:  (1)  The  lines 
operated  by  DCF  will  not  connect  with 
any  other  railroad,  owned,  either 
directly  or  indirectly  by  Nichols;  (2)  the 
involved  transaction  is  not  a  part  of  a 
series  of  anticipated  transactions  that 
would  connect  the  raihoads  with  each 
other;  and  (3)  the  transaction  does  not 
involve  a  class  I  carrier.  The  transaction 
therefore  is  exempt  from  the  prior 
approval  requirements  of  49  U.S.C. 
11343.  See  49  CFR  1180.2(d)(2). 

As  a  condition  to  use  of  this 
exemption,  any  employees  affected  by 
the  transaction  will  be  protected  by  the 
conditions  set  forth  in  New  York  Dock 
Ry.— Control— Brooklyn  Eastern  Dist , 
360  I.C.C.  60  (1979). 

Petitions  to  revolce  the  exemption 
under  49  U.S.C  10505(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction.  Pleadings  must  be  filed 
with  the  Commission  and  served  on: 
Frank  J.  Pergolizzi,  Slover  &  Loftus, 
1224  Seventeenth  Street  NW.. 
Washington,  DC  20036. 

Decided:  December  13. 1993. 
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By  the  Commission.  David  M.  Konschnik. 
Director.  Office  of  ProcBedlngs. 
Siifawy  L.  Sliidduid.  |r.. 

Secretary. 

(FR  Doc  93-30857  Filed  12-16-93;  8:45  am] 

siLUNO  COM  mM-ei-# 


DEPARTMENT  OF  JUSTICE 
Antitnial  OMeion 

Notice  Pursuant  to  the  National 
Cooperative  Reeaarch  and  Production 
Act  of  1993— Cable  Television 
LatMratorles.  Inc. 

Notice  is  hereby  given  that,  on  August 
31. 1993.  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993. 15  U.S.C  4301 
et  seq.  ("the  Act").  Cable  Television 
Laboratories.  Inc.  ("CableLabs")  has 
nied  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
undfer  specified  circumstances. 
Specifically,  the  following  parties  have 
become  members  of  CableLabs:  Cable  De 
Tula.  S.A.  de  C.V..  Juarez.  Mexico; 
Crown  Media.  Inc.,  Dallas.  TX;  Fundy 
Cable  Ltd./Ltee.  Saint  John.  New 
Brunswick,  Canada;  Maclean  Hunter 
Cable  TV.  Etobicoke.  Ontario.  Canada; 
and  Western  Coaxial  Ltd..  Hamilton. 
Ontario.  Canada. 

Consolidated  Cable  Properties.  Inc. 
and  Sonic  Communications  have 
withdrawn  their  memberships  in 
CableLabs. 

No  other  changes  have  been  made  in 
either  the  membership  or  plaimed 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  CableLabs 
intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  August  B.  1968,  CableLabs  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  September  7. 1988  (53  FR 
34593). 

The  last  notification  was  filed  with 
the  Department  on  April  23, 1993.  A 
notice  was  published  in  the  Federal 
Register  pxirsuant  to  section  6(b)  of  the 
Act  on  June  22. 1993  (58  FR  33951). 
Joseph  H.  Vftimur, 

Director  ofOperatioiu,  Antitrust  Division. 
(FR  Doc.  93-30753  Filed  12-16-93;  8:45  am] 
BILUMS  COOC  441»-ei-« 


Notice  Pursuant  to  the  Nitflonal 
Cooperative  Research  and  Production 
Act  of  199S— Corporation  for  National 
Research  Initiatives— Cross  Industry 
Working  Team  Project 

Notice  is  hereby  given  that,  on 
September  28. 1993.  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993. 
15  use.  4301  etseq.  ("the  Act"),  the 
Corporation  for  National  Research 
Initiatives  ("CNRI")  has  filed  written 
notification  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  thfl  natiire  and 
objectives  of  the  venture  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiHs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  section  6(b) 
of  the  Act.  the  identities  of  the  parties 
who  have  executed  agreements  as 
primary  members  in  the  Cross  Industry 
Working  Team  Project  ("XIWT').  in 
addition  to  Corporation  For  National 
Research  Initiatives.  Reston.  VA.  are; 
AT&T  Communications.  Inc.,  Holmdel, 
NJ;  Bell  Communications  Research.  Inc.. 
Livingston.  NJ;  Cable  Television 
Laboratories.  Inc..  Boulder,  CO; 
Citicorp,  New  York.  NY;  Digital 
Equipment  Corporation.  Littleton,  MA; 
GTE  Laboratories  Incorporated. 
Waltham.  MA:  Hewlett-Packard 
Company.  Palo  Alto.  CA;  Intel 
Corporation,  Santa  Clara.  CA; 
International  Business  Machines 
Corporation,  Armonk,  NY;  MQ 
Telecommunications  Corporation. 
Richardson,  TX;  McCaw  Cellular 
Communications,  Inc..  Washington.  DC; 
Motorola.  Inc..  Schaumbuig.  IL;  Pacffic 
Bell.  San  Ramon.  CA;  and  Southwestern 
Bell  Technology  Resources,  Inc..  St. 
Louis.  MO. 

Associate  Members  are:  Computer  and 
Business  Equipment  Manufacturers 
Association.  Washington.  DC;  Hughes 
Network  Systems,  hic,  Germantown, 
MD;  Science  Applications  International 
Corporation,  Vienna,  VA;  West 
Publishing  Company,  Eagan.  MN;  and 
Xerox  Corporation.  Palo  Alto.  CA.  h  is 
expected  mat  additional  organizations 
will  execute  agreements  to  participate  in 
the  Project.  eiSier  as  Primary  Members 
or  Associate  Members. 

The  purposes  of  the  XIWT  are  to 
assist  in  defining  and  resolving  critical 
technological  issues  which  must  be 
confronted  in  the  development  of  the 
National  Infionnation  Infrastructure 
("Nn")  which  is  widely  considered  as 
essential  to  provide  U.S.  leadership  in 
the  global  marketplace.  Since  the  Nil 
will  cross  tiaditiaoal  industry 


boundaries,  the  participants  in  the 
XIWT  are  of  the  view  that  solving  these 
problems  will  require  the  active 
collaboration  of  organizations  and 
individuals  from  many  different 
backgrounds  and  disciplines.  The  XIWT 
intends  to  provide  such  a  fi-amework  in 
the  form  of  a  cooperative  mechanism  for 
cross-industry  and  cross-disciplinary 
collaboration  in  defining  and  solving 
the  critical  technological  problems 
involved  in  creating  a  robust  Nil.  the 
membership  of  XIWT  is  planned  to 
include  leading  U.S.  computer, 
commimications.  information  delivery, 
research  and  design  organizations,  as 
well  as  other  organizations  with  primary 
responsibility  for  Nil  support, 
articulation  and  implementation.  In 
addition.  XIWT  plans  to  obtain  the 
assistance  of  key  researchers  from  the 
academic  commimity,  and 
representatives  of  information  owners, 
primary  end  users,  and  the  primary 
relevant  industry  and  professional 
associations. 
Joseph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  93-30764  Filed  12-16-93;  8:45  am] 
BIUJNO  CODE  ««10-<n-M 


Notice  Pursuent  to  the  National 
Cooperative  Reseerch  and  Production 
Act  of  1993— National  Center  for 
Manufacturing  Sciences.  Inc. 

Notice  is  hereby  given  that,  on 
November  9, 1993.  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993. 
15  U.S.C.  4301  et  seq.  ("the  Acf). 
National  Center  for  Manufacturing 
Sciences.  Inc.  ("NCMS")  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
changes  in  its  membership.  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Specifically,  - 
NCMS  has  added  Abrasive  Tedinology, 
Inc..  Westerville.  OH;  Aesop.  Inc.. 
Concord,  NH;  Brown  and  Sharpe 
Manufacturing  Company.  North 
Kingston,  RI;  Thriller.  Inc..  Dearborn, 
MI;  Torrington.  Inc..  Torrington.  CT  as 
active  members;  and  The  Aenjspace 
Corporation.  Los  Angeles,  CA  as  an 
affiliate  member.  The  following 
companies  have  been  deleted  from 
NCMS'  active  membership:  Electro 
Scientific  Industries,  Inc.;  MainStream 
Software  Corporation;  Manteq 
International.  Inc.;  and  Salerno 
M&nufactviring  Systems.  Inc. 
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No  other  changes  have  been  made  in 
either  the  membership  or  plaimed 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  NCMS 
intends  to  file  additional  written 
notification  disclosing  ail  changes  in 
membership. 

On  February  20. 1987.  NCMS  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  March  17. 1987  (52  FR  8375). 

The  last  notification  was  filed  with 
the  Department  on  August  12. 1993.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  September  23,  1993  (58  FR 
49530). 

Joseph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 
IFR  Doa  93-30754  Filed  12-16-93;  8:45  am) 

BILUNO  CODE  441»-01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993;  Spray  Drift  Task  Force 

Notice  is  hereby  given  that,  on 
November  8. 1993,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993. 
15  use.  4301  etseq.  ("the  Act"),  the 
Spray  Drift  Task  Force  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  a  change  in 
membership  of  the  parties  to  the  Spray 
Drift  Task  Force  Joint  Data  Development 
Agreement.  The  notifications  were  filed 
for  the  purpose  of  extending  the  Act's 
provisions  hmiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  Luxembourg  Industries 
(PAMOL)  Limited,  Tel-Aviv,  Israel,  has 
become  a  member  of  the  Spray  Drift 
Task  Force. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  the  venture  remains 
open,  and  the  parties  intend  to  file 
additional  written  notification 
disclosing  all  changes  in  membership. 

On  May  15. 1990.  the  Spray  Drift  Task 
Force  filed  its  original  notification 
pursuant  to  section  6(a)  of  the  Act.  The 
Department  of  Justice  published  a  notice 
in  the  Federal  Register  pursuant  to 
section  6(b)  of  the  Act  on  July  5. 1990 
(55  FR  27701). 

The  last  notification  was  filed  with 
the  Department  on  July  20, 1993.  A 
notice  was  published  in  the  Federal 


Register  on  August  16, 1993  (58  FR 

43376). 

Joseph  R  Widmar, 

Director  of  Operations,  Antitrust  Division. 
IFR  Doc.  93-30752  Filed  12-16-93;  8:45  ami 

BHXINO  COOE  4410-01-M 


Office  for  Victims  of  Crime 

Victims  of  Crime  Act  Victim 
Compensation  Grant  Program 

AGENCY:  U.S.  Department  of  Justice, 
Office  of  Justice  Programs.  Office  for 
Victims  of  Crime. 

ACTION:  Notice  of  proposed  program 
guidelines  (revised)  for  the  Victims  of 
Crime  Act.  Crime  Victim  Compensation 
Grant  Program. 

summary:  The  Office  for  Victims  of 
Crime  (OVC),  Office  of  Justice  Programs 
(OJP).  United  States  Department  of 
Justice  (DOJ).  is  publishing  for'a  45-day 
public  comment  period,  Proposed 
Program  Guidelines  to  implement  the 
crime  victim  compensation  grant 
program  as  authorized  by  the  Victims  of 
Crime  Act  of  1984,  as  amended.  42 
U.S.C.  10601.  et  seq.  (hereafter  referred 
to  as  VOCA). 

DATES:  Comments  must  be  submitted  on 
or  before  January  18.  1994. 
ADDRESSES:  State  Compensation  and 
Assistance  Division.  Office  for  Victims 
of  Crime,  633  Indiana  Avenue  NW., 
Room  1386.  Washington,  DC.  20531. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carolyn  A.  Hightower,  Director,  State 
Compensation  and  Assistance  Division, 
at  the  above  address;  telephone  number 
(202)  307-5947.  (This  is  not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION:  VOCA 
provides  Federal  financial  assistance  to 
States  for  the  purpose  of  compensating 
and  assisting  victims  of  crime, 
providing  funds  for  training  and 
technical  assistance,  and  assisting 
victims  of  Federal  crimes. 

These  Proposed  Program  Guidelines 
provide  information  on  the 
administration  and  implementation  of 
the  VOCA  victim  compensation  grant 
program  as  authorized  in  Section  1403 
of  VOCA.  Public  Law  98-473.  as 
amended,  codified  at  42  U.S.C.  10603,  et 
seq..  and  contain  information  on  the 
following:  Background;  Funding 
Allocation  and  Application  Process; 
Program  Requirements;  Financial 
Requirements;  Monitoring;  and 
Suspension  and  Termination  of 
Fimding.  These  Program  Guidelines  are 
based  on  the  experience  gained  during 
the  first  seven  years  of  the  grant 
program  and  are  in  accordance  with 


VOCA.  as  amended.  When  approved  in 
final  form,  these  Guidefines  will 
supersede  any  Guidelines  previously 
issued  by  OVC. 

These  Program  Guidelines  do  not 
constitute  a  "major"  rule  as  defined  by 
Executive  Order  12291.  because  they  do 
not  result  in:  (a)  An  effect  on  the 
economy  of  $100  milUon  or  more;  (b)  a 
major  increase  in  any  costs  or  prices;  or 
(c)  adverse  effects  on  competition, 
employment,  investment,  productivity, 
or  innovation  among  American 
enterprises. 

In  addition,  these  Program  Guidelines 
will  not  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities;  therefore,  an  analysis  of  the 
impact  of  these  rules  on  such  entities  is 
not  required  by  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601,  et.  seq. 

The  collection  of  information 
described  in  the  Program  Requirements 
section  has  been  approved  by  the  Office 
of  Management  and  Budget  (0MB)  as 
required  under  the  Paperwork 
Reduction  Act.  44  U.S.C  3504(h).  (0MB 
Approval  Number  1121-0014.) 

Background 

In  1984.  VOCA  established  the  Crime 
Victims  Fund  (Fund)  in  the  U.S. 
Treasury  and  authorized  the  Fund  to 
receive  deposits  fi^m  fines  and 
penalties  levied  on  criminals  convicted 
of  Federal  crimes.  This  Fund  provides 
the  source  of  funding  for  carrying  out  all 
of  the  activities  mandated  by  VOCA. 

OVC  serves  as  the  Federal  focal  point 
for  all  crime  victim  issues,  to  include 
ensuring  that  the  criminal  justice  system 
addresses  the  legitimate  rights  and 
interests  of  crime  victims.  OVC's 
program  activities  are  consistent  with 
VOCA.  These  Program  Guidelines 
address  the  specific  program  and 
financial  requirements  of  the  VOCA 
crime  victim  compensation  grant 
program. 

OVC  makes  annual  VOCA  crime 
victim  compensation  grants  from  the 
Fund  to  eligible  States.  The  primary 
purpose  of  these  grants  is  to  supplement 
State  efforts  to  provide  financial 
assistance  and  reimbursement  to  crime 
victims  throughout  the  Nation  for  costs 
associated  with  being  a  victim  of  a 
crime,  and  to  encourage  victim 
cooperation  and  participation  in  the 
criminal  justice  system.  State  crime 
victim  compensation  programs  jnay  use 
VOCA  compensation  grant  funds  to 
reimburse  crime  victims  for  eligible 
expenses  provided  by  the  State 
compensation  statute  except  for 
property  damage  and  losses.  VOCA 
compensation  grant  funds  cannot  be 
used  for  audit  costs,  personnel  costs, 
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and  any  other  administrativs 
expend!  turas. 

States  have  the  responsibility  for 
establishing  guidelines  and  procedures 
for  applying  for  crime  victim 
compeosatian  benefits  which  meet  the 
min'"^l  statutory  requirements 
outlined  in  VCXIA  and  the  requirements 
in  these  Program  Guidelines. 

Funding  Allocation  and  Application 
Process 

A.  Distributioa  ofOitae  Victims  Fund$ 

OVC  administers  the  deposits  made 
into  the  Fund  for  activities,  as  specified 
in  VCXIA.  The  amount  of  hmds 
available  for  distribution  each  year  is 
dependent  upon  the  total  deposits  into 
theFvind. 

The  Federal  Courts  Administration 
Act  of  1992  removed  the  cap  on  the 
Fund,  beginning  with  Federal  Fiscal 
Year  (FFY)  1993  deposits.  Deposits 
made  into  the  Fund  during  FFY  1993 
will  be  used  for  grants  in  FFY  1994. 
This  Act  also  eliminated  the  need  for 
periodic  reauthorization  of  VOCA  and 
the  Fund.  Tlius,  under  current 
legislation,  the  Fund  will  receive 
deposits  indefinitely. 

B.  Availability  of  Funds 

The  Director  of  OVC  will  make  an 
annual  grant  to  eligible  State  crime 
victim  compensation  programs  equal  to 
40  percent  of  the  amounts  awarded  by 
the  State  program  to  victims  of  crime 
from  State  soiirces  of  revenue  during  the 
fiscal  year  preceding  the  year  of 
deposits  in  the  Fund  (two  years  prior  to 
the  grant  year).  Note:  Amounts  paid  to 
compensate  victims  for  property  damage 
or  property  loss,  as  well  as  amounts 
expended  for  program  administration, 
must  be  excluded.  If  the  amount  in  the 
Fund  is  insufficient  to  award  each  State 
40  percent  of  its  prior  years 
compensation  payout.  Section 
1403(a)(2)  of  VOCA  (42 
U.S.ClO602(a)(2)].  provides  that  all 
States  will  be  awarded  the  same 
reduced  percentage  of  their  prior  year 
payout  from  the  available  hmds. 

Funds  are  available  for  expenditure 
during  the  FFY  of  award  and  in  the  next 
FFY.  The  FFY  begins  on  October  1  and 
ends  on  September  30  of  the  following 
year.  State  crime  victim  compensation 
programs  may  pay  compensation  claims 
retroactively  from  October  1.  even 
though  the  VOCA  grant  may  not  be 
awarded  until  later  in  the  grant  period. 
Funds  that  are  not  obligated  by  the  end 
of  the  grant  period  must  be  returned  to 
the  General  Fund  of  the  U.S.  Treas\iry. 
Therefore.  States  are  encouraged  to 
closely  monitor  the  expenditure  of 


VOCA  funds  prior  to  the  and  of  the 
grant  period. 

C.  Application  Process 

Each  year.  OVC  issues  to  each  eligible 
State  a  Program  Instruction  and 
Application  Kit.  which  contains  the 
necessary  forms  and  detailed 
information  required  to  make 
application  for  VOCA  crime  victim 
compensation  grant  funds.  The  amount 
for  which  each  State  may  apply  Is 
included  in  the  Application  Kit  States 
shall  use  the  Standard  Form  ft4, 
Application  for  Federal  Assistance,  ar.d 
its  attachments  to  apply  for  VOCA 
victim  compensation  grant  funds. 
Applications  for  VOCA  crime  victim 
compensation  grants  must  be  submitted 
by  the  State  agency  designated  by  the 
Governor  to  administer  the  VOCA  grant. 
Completed  applications  must  be 
submitted  on  or  before  the  stated 
deadline,  as  determined  by  OVC  If  an 
eligible  State  fails  to  apply  for  its  crime 
victim  compensation  allocation  by  the 
prescribed  deadline.  OVC  will 
redistribute  Federal  VOCA  crime  victim 
compensation  dollars  to  the  VOCA 
victim  assistance  grant  program  as 
provide^  by  section  1404(a)(1)  of  VOCA 
(42  U.S.C.  10603(a)(1). 

The  following  are  attachments  to  the 
AppUcation  for  Federal  Assistance: 

1.  States  shall  specify  their 
arrangements  for  complying  with  the 
provisions  of  Qrcular  A-128  (Audits  of 
State  or  Local  Government.) 

2.  States  shall  submit  Certifications 
Regarding  Lobbying,  Debarment, 
Suspension,  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements;  Civil  Rights  Compliante, 
and  any  other  certifications  required  by 
OJP  and  OVC.  Additionally.  Stotes  must 
complete  a  disclosure  form  specifying 
any  lobbying  activities  that  are 
conducted. 

3.  States  shall  submit  a  Crime  Victim 
Compensation  Eligible  State  Paymente 
Certification  Form  which  is  furnished 
by  OVC.  with  instructions.  The  amount 
certified  on  this  Form  is  used  by  OVC 
to  determine  the  aimual  Federal  grant 
award  to  each  eligible  State.  This  form 
must  be  completed  and  signed  by  the 
authorized  individual  within  the  agency 
designated  by  the  Governor  to 
administer  the  VOCA  crime  victims 
compensation  grant.  This  represents  a 
change  from  previous  OVC  directives,  in 
that,  the  Governor's  designee  may  now 
serve  as  the  certifying  official  for  the 
purposes  of  submitting  the  certification 
of  eligible  State  payments.  For  further 
information  concerning  the  State 
certificatioo,  see  the  Program 
Requirements  section. 


4.  States  shall  submit  required 
Assurances  and  Infonnation.  To  be 
eligible  for  funding  under  VOCA.  a  State 
crime  victim  compensation  program 
must  submit  the  following  assurances 
and  information: 

a.  An  assurance  that  the  program  will 
comply  vn\h  all  apphcable 
nondiscrimination  requirements; 

b.  An  assurance  that  in  the  event  a 
Federal  or  State  court  or  Federal  or  State 
administrative  agency  makes' a  finding 
of  discrimination  after  a  due  process 
hearing,  on  the  grounds  of  race,  color, 
religion,  national  origin,  sex.  or 
disability  against  the  program,  the 
program  will  forward  a  copy  of  the 
finding  to  the  Office  of  Justice  Programs, 
Office  for  Qvil  Rights  (OCR); 

c.  The  name  of  the  civil  rights  contact 
person  who  has  lead  responsibility  in 
ensuring  that  all  applicable  civil  rights 
requirements  are  met  and  who  shall  act 
as  liaison  in  civil  rights  matters  with 
OCR; 

d.  An  assurance  that  programs  will 
maintain  information  on  victim  services 
provided  by  race,  national  origin,  sex. 
age.  and  handicap.  Note:  States  are  not 
required  to  submit  this  information  as 
part  of  their  program  performance 
report. 


Program  Requirements 

A.  State  Eligibility  Criteria 

The  fundamental  criterion  of 
eligibiUty  is  an  operational  State- 
administered  crime  victim 
compensation  program.  Although  an 
authorized  program  that  has  not  actually 
paid  out  compensation  benefits  would 
be  technically  eligible  under  section 
1403(b)(1)  of  VOCA  (42  U.S.C10602 
(b)(l)l.  the  program  would  not  be 
entitled  to  any  Federal  funds  because  it 
had  not  awarded  any  benefits  that  the 
Federal  government  could  match  under 
section  1403(a)(1).  Federal  funds  may 
not  be  used  as  "start-up"  funds  for  a 
new  State  program. 

Section  1403  of  the  Act  |42 
U.S.C.10602(b)(l)l.  prescribes  the 
conditions  and  eligihility  criteria  related 
to  crime  victim  compensation  grants.  In 
order  for  a  State  to  meet  or  maintain 
eligibility  for  a  crime  victims 
compensation  grant,  it  must  satisfy  the 
following  eligibility  requirements: 

1.  The  program  miist  be  operated  by 
a  State  and  offer  compensation  to 
victims  and  survivors  of  victims  of 
"compensable  crimes."  including  drunk 
driving  and  domestic  violence.  The  term 
"compensable  crime"  means  a  crime  of 
violence,  the  victims  of  which  are 
eligible  for  compensation  under  the 
eUgible  crime  victim  compensation 
program  statute  or  rule. 
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Drunk  Driving.  States  are  required^ 
offer  crime  victims  compensaiion  to 
victims  and  survivors  of  victims  of 
vehicular  crashes  attributable  to  dnmk 
or  intoxicated  driving.  Consistent  with 
the  State's  practice  of  awarding 
compensation  to  o<ther  victims  of 
criminal  violence,  victims  of  drunk 
driving  crashes  should  be  considered  for 
compensation  on  the  same  basis. 

Domestic  Violence.  Denial  of 
compensation  to  victims  of  domestic 
violence  cannot  be  made  solely  on  the 
baas  of  the  type  of  crime,  the  category 
of  benefits  requested,  the  living 
arrangements  of  the  victim  and  offender. 
or  the  feet  that  the  victina  and  the 
perpetrator  are  related.  Further 
discussion  of  compensation  to  domestic 
violence  victims  is  found  in  Item  (7) 
below. 

2.  The  State  promotes  victim 
cooperalian  with  the  reasonable 
requests  of  law  enforcement  authorities. 
States  may  irapoae  such  reasonable 
requirements  aa  they  see  fit,  but  must, 
at  a  minimxim.  require  a  victim  to  report 
the  crime  to  the  appropriate  law 
enfofcemenl  agency. 

3.  The  State  must  certify  that  grants 
received  under  this  section  will  not  be 
used  to  supplant  State  funds  otherwise 
available  to  provide  crime  victim 
compensatioa. 

The  nonsupplantation  provision  is 
intended  to  assure  that  States  use  VOCA 
funds  to  augment,  not  replece, 
otherwise  available  State  funding  for 
crime  victim  compensatioa.  More 
specifically,  the  States  may  not  decrease 
their  financial  oommitmeaot  to  crime 
victim  compensation  solely  because 
they  are  receiving  VOCA  funds  for  the 
samepurpose. 

4.  loo  Stats,  as  to  compensable 
crimes  occurring  within  the  State,  must 
make  compensation  awards  to  victims 
who  are  non-residents  of  the  State  on 
the  basis  of  the  same  criteria  used  to 
make  awards  to  victims  who  are 
residents  of  such  State. 

This  provision  is  intended  to  assure 
that  non-residents  of  a  State,  who  are 
victimized  in  a  State  th&t  has  an  eligible 
compensation  program,  are  provided  the 
opportunity  to  apply  for  and  receive  the 
same  com]>en6ation  benefits  that  are 
available  to  residents  of  the  State.  The 
provision  of  reciprocal  agreements  with 
cert^  other  States  or  foreign  countries 
will  not  suffice  to  meet  this  criterion. 
Eligibility  for  VOCA  funds  requires  the 
State  program  to  extend  its  coverage  to 
all  non-resideats  victimized  in  the  State. 
Note:  For  the  pinposes  of  this  provision, 
the  term  **rH>n-resident"  must,  at  a 
minimum,  include  anyooe  who  is  a 
resident  in  one  State  but  victimized  in 
another.  A  State  may.  at  its  discration. 


broaden  its  dafinitioo  of  non-resident  to 
include  anyone  victimixed  in  the  State 
ragardiaas  of  whether  the  victim  is  a 
United  States  dtiaan. 

5.  The  State  must  jwovide 
compensation  to  victims  of  Federal 
crimes  occurring  within  the  State  on  the 
same  basis  that  such  prograni  providea 
compensation  to  victims  of  State  crimes. 

For  example,  a  victim  of  a  rape, 
oocurring  on  a  Federal  installation  or 
Indian  reservation  inside  the  State,  must 
be  afforded  the  seme  benefits  that  would 
be  available  to  the  victim  if  the  rape 
were  classified  as  a  crime  against  the 
State.  This  provision  is  intotded  to 
cover  those  individuals  victimized  on 
military  installatioDS,  natioaai  parks 
and  highways,  Native  American 
reservations,  and  undw  other 
circumstances  where  Federal 
jurisdiction  exists  since  there  is  no 
Federal  compensation  program  which 
provides  benefits  to  victims  covered 
under  Federal  jurisdiction. 

6.  The  State  must  provide 
compensation  to  residents  of  the  State 
who  are  victims  of  crimes  occurring 
outside  the  State,  if  the  crimes  would  be 
compensable  crimes  had  they  occurred 
insiae  that  State  or  the  crimes  occurred 
in  States  not  having  eligible  crime 
victim  compensation  programs. 

This  provision  is  intended  to  cover 
those  residents  of  a  State  who  are 
victimized  in  a  State  which  does  not 
have  a  crime  victim  compensation 
program.  While  all  States  now  have 
crime  victim  compensation  programs, 
the  State  of  Nevada  has  elected  not  to 
participate  in  the  VOCA  crime  victim 
compensation  grant  program,  and  thus, 
does  not  award  compensation  benefits 
to  non-residents  of  the  State.  Under  this 
provision.  State  compensation  programs 
are  required  to  awara  benefits  to  its 
residents  victimized  in  the  State  of 
Nevada  if  the  crime  would  be 
compensable  in  the  victim's  State  cf 
residency. 

This  requirement  protects  residents  of 
a  State  who  are  victims  of  criminal 
violence  in  another  Slate  which  does 
not  have  an  eligible  crime  victims 
program  for  which  the  victim  qualifies. 
In  such  instances,  the  victim  would  be    - 
eligible  for  crime  victim  compensation 
from  the  State  in  which  be  or  she 
resides.  If  a  person  from  one  State  is 
victimized  in  another,  which  has  an 
eligible  compensation  program,  the 
StatB  In  which  the' crime  was  committed 
must  offer  compensation  to  the  victim. 

7.  Except  pursuant  to  rules  issued  by 
the  compensaticMi  program  to  prevent 
unjust  enrichment  of  the  offender,  the 
State  does  not  deny  compensetion  to 
any  victim  because  of  that  victim's 
familial  relationship  to  the  offender,  or 


because  of  the  sharing  of  a  residence  by 
the  victim  and  the  offender. 
Ihijust  enrichment,  as  the  basis  for 

denying  crime  victims  compensation, 
must  be  based  upon  written  rules  issued 
by  the  State  crime  victims  compensation 
program.  "Rules"  mean  either  written 
policies  or  directives  developed  and 
distributed  by  State  crime  victim 
compensation  programs  or  rules 
adopted  by  legislative  or  administrative 
bodies.  Such  rules  cannot  have  the 
effect  of  denjing  compensation  to  most 
domestic  violence  virtlms.  The  rules 
relating  to  unjust  enricfanient  should  be 
appliodble  to  all  claims  for 
compensation  although  it  is  recognized 
that  domestic  violence  cases  have  the 
greatest  potential  for  unjust  enrichment. 

In  general,  programs  must  balance  the 
goals  of  making  compeosation  benefits 
available  to  domestic  violence  victims 
and  preventing  unjust  enrichamnt  of 
offenders.  State  programs  are  strongly 
encouraged  to  work  with  domestic 
violence  coalitions  and  r^nesentatives 
to  this  end.  As  new  policies  are 
developed.  States  are  encoutaaed  to 
make  this  information  availabM  to 
domestic  violence  victims  through  those 
individuals  and  organizations  who 
come  into  contact  with  domestic 
violence  victims,  a.g.,  shelters, 
counseling  programs,  law  enforcement 
authorities  and  medical.  personaeL 

In  developing  rules,  the  States  should 
consider  the  following: 

a.  Legal  responsibilities  of  the 
offender  to  the  victim  under  the  laws  of 
the  State  and  collateral  resources 
available  to  the  victim  from  the 
offender.  For  example,  legal 
responsibilities  may  include  court- 
ordered  restitution  or  requirements  for 
spouse  and/or  family  support  under  the 
domestic  or  marital  property  laws  of  the 
State.  Collateral  resources  may  include 
insurance  or  pension  benefits  available 
to  the  offender  to  cover  the  costs 
incurred  by  the  victim  as  a  result  of  the 
crime.  As  with  other  crime,  victims  of 
domestic  violence  should  not  be 
penalized  when  collateral  sources  of 
payment  are  not  viable,  e.g..  when  the 
offender  refuses  to,  or  caimot,  pay 
restitution  or  other  civil  judgments 
within  a  reasonable  period  of  time  or 
when  the  offender  otherwise  impedes 
direct  or  third  party  (i.e.,  insurance) 
reimbursements. 

b.  Payments  to  victims  of  domestic 
violence  which  benefit  offenders  in  only 
a  minimal  or  inconsequential  n^anner 
would  not  be  considered  imjust 
enrichment.  To  deny  payments,  in  some 
instances,  could  serve  to  further 
victimize  the  claimant. 

c.  Consultation  with  social  services 
and  other  concerned  governmental 
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entities,  as  well  as  with  private     " 
organizations  that  support  and  advocate 
on  behalf  of  domestic  violence  victims, 
is  encouraged. 

d.  The  special  needs  of  child  victims 
of  criminal  violence,  especially  when 
the  perpetrator  was  the  parent  who  may 
or  may  not  have  lived  in  the  same 
residence. 

8.  The  State  must  provide  such  other 
information  and  assurances  as  the 
Diroctor  of  OVC  may  reasonably  require. 

B.  State  Certifications 

Guidelines  on  amounts  to  be  included 
as  well  as  amounts  to  be  excluded  in  a 
State's  certification  of  payments  of 
crime  victims  compensation  from  State 
funding  sources  are  furnished  below. 

1.  Program  Revenue.  States  must 
report  on  the  certification  form  all 
sources  of  State  revenue  available  to  the 
crime  victims  compensation  program 
during  the  Federal  Fiscal  Year.  In  some 
instances,  funds  are  made  available  to 
the  crime  victims  compensation 
program  from  other  departments  or 
agencies,  from  supplemental 
appropriations,  donations,  or  carried 
over  from  prior  years  appropriations. 
QHiythose  State  funds  available  during 
the  Federal  Fiscal  Year  should  be 
reported.  The  amount  of  certified 
revenue,  excluding  VCXIA  funds,  must 
meet  or  exceed  the  amoimt  of  certified 
payments  to  crime  victims. 

2.  Amounts  to  be  Included.  The  total 
amount  to  be  certified,  by  the  State 
program,  must  include  only  those 
amounts  paid  bom  State  funding 
sources  to  crime  victims  during  the 
Federal  Fiscal  Year  (October  1  to 
September  30). 

3.  Compensable  Expenses.  The  range 
of  expenses  for  which  States  may  award 
crime  victims  compensation  varies 
nationwide,  although  all  States  must 
award  compensation  for  the  following: 
(a)  Medical  expenses,  including  mental 
health  counseling  and  care;  (b)  loss  of 
wages:  and  (c)  funeral  expenses.  Note: 
The  term  "medical  expenses"  includes, 
to  the  extent  provided  under  the  State 
crime  victim  compensation  program 
statute,  expenses  for  eyeglasses  and 
other  corrective  lenses;  dental  services 
and  devices  and  prosthetic  devices;  and 
for  ser\'ices  rendered  in  accordance  with 
a  method  of  healing  recognized  by  the 
law  of  the  State.  "Mental  health 
counseling  and  care"  means  the 
assessment,  diagnosis,  and  treatment  of 
an  individual's  mental  and  emotional 
functioning  that  is  required  to  alleviate 
psychological  trauma  resulting  from  a 
compensable  crime.  Such  intervention 
must  be  provided  by  a  person  who 
meets  such  standards  as  may  be  set  by 


the  State  for  victim  mental  health 
counseling  and  care. 

Compensable  expenses  to  be  included 
in  the  certification  must  be  authorized 
by  State  statute  or  rule,  providing  there 
is  rule  making  authority  in  State  law. 
Additional  compensable  expenses 
which  a  State  may.  at  its  discretion,  pay 
include:  pain  and  suffering;  sexual 
assault  examinations;  relocation 
e)cpenses  for  a  victim  whose  health  and 
safety  is  at  risk  from  the  perpetrator; 
crime  scene  clean  up;  expenses  such  as 
clothing  and  bedding  taken  as  evidence; 
aimuities  for  child  victims  for  loss  of 
support:  medically  necessary  building 
modification:  and  medically  necessary 
devices.  States  may  include  these 
compensable  expenses,  not  identified  in 
VOCA.  in  their  annual  certification  of 
State  payments. 

Regarding  the  inclusion  of 
compensation  for  attorney  fees  in  the 
annual  certification.  States  may  include 
amounts  awarded  for  attorney  fees  in 
their  annual  certification.  However, 
States  are  encouraged  to  restrict  their 
total  amount  reimbursed  for  attorney 
fees  to  not  more  than  five  percent  of  the 
total  certified  State  payments. 

4.  Amounts  to  be  excluded.  States 
must  exclude,  in  the  certification, 
VOCA  grant  funds,  and  compensation 
for  property  losses  or  property  damage, 
audit  costs,  personnel  costs,  and  any 
other  program  administrative  costs. 

5.  Applicable  Credits.  Any 
"applicable  credits"  must  be  deducted 
from  the  State  certification.  The  term 
"applicable  credits"  refers  to  those 
receipts  or  reduction  of  expenditures, 
which  operate  to  offset  or  reduce 
expense  items  that  are  allocable  to  a 
particular  crime  victim  compensation 
claim.  Typical  examples  of  applicable 
credits  in  State  crime  victims 
compensation  programs  include  funds 
received  through  subrogation, 
restitution,  refunds,  or  other 
reimbursements.  Refunds  include 
amounts  from  overpayment,  erroneous 
payments  made  to  claimants,  uncashed 
checks,  etc.  Additional  guidance 
regarding  applicable  credits  can  be 
found  in  0MB  Circular  A-87,  "Cost 
principles  for  State  and  Local 
Governments."  (Copies  are  available 
from  OVC  upon  request.) 

Note:  A  State  is  not  required  to  reduce  its 
certified  pajinent  figure  for  a  Federal  Fiscal 
Year  by  the  amount  of  reimbursements  when 
$uch  reimbursements  were  from  payments  to 
victims  prior  to  receiving  a  VOCA  award. 

6.  There  is  no  finemcial  requirement 
that  State  compensation  programs 
identify  the  source  of  individual 
payments  to  crime  victims  as  either 
Federal  or  State  dollars.  Consequently, 


when  attempting  to  identify  program 
receipts  and  reimbursements  in 
connection  with  the  State  certification 
of  payout.  State  compensation  programs 
have  generally  encountered  one  of  three 
situations: 

a.  Restitution  and  refunds  returned  to 
the  State  crime  victim  compensation 
program  which  can  be  identified  with  a 
claim  paid  from  either  Federal  and/or 
State  dollars; 

b.  Restitution  and  refunds  returned  to 
the  State  crime  victim  compensation 
program  which  cemnot  be  identified  as 

a  claim  paid  from  either  Federal  or  State 
dollars;  or 

c.  Restitution  and  refunds  have  been 
deposited  into  the  State  general  fund 
and  there  is  no  clear  determination 
whether  they  represent  receipts  on 
behalf  of  crime  victims  who  nave  filed 
compensation  claims. 

Regardless  of  how  State  compensation 
programs  identify  the  receipt  of  funds, 
the  certified  State  payment  amount 
must  never  include  restitution,  refunds, 
and  amounts  received  by  the  State 
compensation  program  through 
subrogation  or  otherwise  directly  related 
to  the  payment  of  crime  victim 
compensation  benefits. 

States  must  determine  how  to  account 
for  both  the  receipt  and  expenditure  of 
restitution  and  refunds.  States  may  take 
the  total  restitution  and  refunds 
received  during  a  particular  year  and 
subtract  100  percent  of  the  recoveries 
from  the  total  amount  (Federal  and  State 
dollars)  paid  out  to  crime  victims  during 
that  year.  Note:  A  State  is  not  required 
to  reduce  its  certified  payment  figure  by 
the  amount  of  restitution  recoveries 
received  by  the  State  which  are  not 
directly  related  to  the  payment  of  crime 
victim  compensation  benefits. 

7.  Recovery  Cost.  Direct  and  specific 
efforts  to  recover  restitution,  refunds, 
and  other  reimbursements  in  effect 
reduce  the  amount  recovered  by  the 
amount  of  the  cost  of  the  recovery  effort. 
Expenses  incurred  by  State 
compensation  programs,  which  are 
directly  attributable  to  the  recovery  of 
program  funds,  may  be  offset  against  the 
amount  of  income  received  from  such 
reimbursements.  Expenses  directly 
attributable  to  recovery  income  shall  be 
limited  to  the  salary  of  an  employee 
whose  primary  responsibility  (not  less 
than  75  percent  of  their  time)  is 
dedicated  to  recovering  restitution  and 
other  reimbursements. 

C.  Incorrect  Certifications 

If  it  is  determined  that  a  State  has 
made  an  incorrect  certification  of 
payments  of  crime  victims 
compensation  from  State  funding 
sources  and  a  VOCA  crime  victim 
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compensation  grant  is  awarded  in  error, 
one  of  the  following  two  courses  of 
action  will  be  taken: 

1.  In  the  event  that  an  over 
certification  comes  to  the  attention  of 
OVC  or  the  Offioa  of  the  Comptroller, 
OJP,  tha  necessary  steps  will  be  taken  to 
recover  funds  which  were  awvded  in 
error. 

2.  If  a  State  under-certifies  amounts 
paid  to  crime  victims,  OVC  will  not 
supplement  payments  to  the  Stale  in  a 
subsequent  year  to  correct  the  State's 
error. 

D.  Program  Reporting  Requirements 

States  receiving  VOCA  crime  victims 
compensation  grant  funds  are  required 
to  prepare  an  Annual  Performance 
Report  (provided  by  OVC.)  The  Report 
furnishes  specific  infbnnatian  about 
claims  for  compensation  including 
types  of  crimes  committed  (including 
drunk  driving  and  domestic  Tioience). 
di^osition  of  claims,  and  payments  for 
compensable  expenses.  The 
Performance  Report  covers  the  Federal 
Fiscal  Year  ending  September  30  and  is 
due  to  OVC  by  December  30  of  the  same 
year.  If  a  State  fails  to  submit  the 
Annual  Performance  Report,  OVC  may 
suspend  or  terminate  funding  to  the 
State  and/or  take  other  appropriate 
action. 

E.  Additional  Requirements 

1.  Qvil  Rights — Prohibition  of 
Discrimination  for  Recipients  of  Federal 
Funds.  No  person  in  any  State  shall,  on 
the  grounds  of  race,  color,  religion, 
national  origin,  sex,  or  disability  be 
excluded  from  participation  in,  be 
denied  the  benefits  of.  be  subjected  to 
discrimination  under,  or  denied 
employment  in  connection  with  any 
program  or  activity  receiving  Federal 
financial  assistance,  pursuant  to  the 
following  statutes  and  regulations; 
Section  809(c),  Omnibus  Crime  Control 
and  Safe  Streets  Act  of  1968.  as 
amended.  42  U.S.C.  3789d,  and 
Department  of  Justice 
Nondiscrimination  Regulations,  28  CFR 
part  42.  subparts  C.  D.  E.  and  G;  Title 
VI  of  the  Civil  Rights  Act  of  1964.  as 
amended.  42  U.S.C.  2000d,  et  seq.; 
section  504  of  the  RehabiliUtion  Act  of 
1973.  as  amended.  29  U.S.C.  794; 
Subtitle  A.  Utle  II  of  the  Americans  With 
Disabilities  Act  of  1990,  42  U.S.C. 
12101.  et  seq.,  and  Department  of  Justice 
regulations  on  disability  discrimination. 
28  CFR  parts  35  and  39;  Title  IX  of  the 
Education  Amendments  of  1972,  as 
amended,  20  U.S.C.  1681-1683;  and  the 
Age  Discrimination  Act  of  1975,  as 
amended,  42  U.S.C  6101.  et  seq. 
2.  Confidentiality  of  Research 
Infotmation.  No  recipients  of  monies 
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under  VOCA  shall  use  or  reveal  any 
research  or  statistical  information 
gathered  under  this  program  by  any 
person,  and  ideatifiable  to  any  specific 
private  person,  for  any  purpose  other 
than  the  purpose  for  which  such 
information  was  obtained,  in 
accordance  with  VOCA.  Such 
information,  and  any  copy  of  such 
information,  shall  be  immune  from  legal 
process  and  shall  not,  without  tha 
consent  of  the  person  furnishing  such 
information,  be  admitted  as  ex'idence  or 
used  for  any  purpose  in  any  action,  suit, 
or  other  judicial,  l^slative,  or 
administrative  proceediiig.  See  section 
1407(d)  of  VOCA,  codified  at  42  U.S.C 
10603(d). 

This  provision  is  intended,  among 
other  things,  to  assure  the 
confidentiality  of  infonnetion  provided 
by  crime  victims  to  employees  of 
VOCA-funded  victim  compensation 
programs.  However,  there  is  nothing  in 
VOCA  or  its  legisfcrtiv*  history  to 
indicate  that  Congress  intended  to 
override  or  repeal,  in  effect,  a  State's 
existing  law  governing  the  disclosure  of 
information.  For  example,  this  provision 
would  not  act  to  override  or  repeal,  in 
effect,  a  State's  existing  law  pertaining 
to  the  mandatory  reporting  of  a 
suspected  child  abuse.  I'See  Pennhurst 
State  School  and  Hospital  v. 
Halderman,  et  al.,  451  U.S.  1  (1981)). 

Financial  Reqiureneats 

As  a  condition  of  receiving  a  grant. 
States  agree  to  ensure  adherence  to  the 
general  and  specific  requirements  as  set 
forth  in  the  "Tmancial  and 
Administrative  Guide  for  Grants,"  OJP 
M7100.1D  (effective  edition)  and 
applicable  Office  of  Management  and 
Budget  Circulars.  TTiis  includes  the 
maintenance  of  books  and  records  in 
accordance  with  generally  accepted 
government  accounting  principles.  This 
section  describes  the  payment  of  grant 
funds,  termination  of  advanced  funding; 
financial  status  reports,  and  audit 
requirements. 

A.  Audit  Responsibilities  for  Grantees 

Pursuant  to  OMB  Circular  A-128 
(Audits  of  State  or  Local  Covemments), 
grantees  that  receive  $100,000  or  more 
in  Federal  financial  assistance  in  any 
fiscal  year  must  have  a  single  audit  for 
tliat  year.  State  governments  receiving  at 
least  $25,000,  hut  less  than  $100,000,  in 
a  fiscal  year  have  the  option  of 
performing  a  single  audit  or  an  audit  of 
the  Federal  program,  as  required  by  the 
applicable  Federal  laws  and  regulations. 
State  and  local  governments  receiving 
less  than  $25,000  in  any  fiscal  year  are 
exempt  bom  audit  requirements. 


B.  Atsdit  costs 

Although  under  OMB  Qiculer  A-128 
audit  costs  ere  generally  alk)wab)e 
charges  under  Federal  giants,  eudtt 
co^  ioourrad  at  the  grantee  (State)  level 
are  determined  to  be  an  edniinistrative 
expense  and,  therefore,  cannot  be  paid 
with  VOCA  crime  victim  oompensation 
grant  ftmds,  VOCA  specifically  provides 
that  aime  victim  Gompens8tit>n  grant 
funds  may  be  usod  "only  for  awards  of 
compensation."  Therefore, 
administrative  costs  an  not  available  for 
audit  costs  and  must  be  borne  by  the 
grantee. 

C.  Financial  Status  Report  for  State 
Gmntees 

A  Finandel  Status  Reports  (^9A)  are 
required  from  all  State  grantees.  A 
Finanda!  Status  Report  shall  be 
submitted  to  the  Office  of  the 
Comptroller  for  eedi  calendar  quarter  in 
whifii  the  grant  is  active.  This  Report  is 
due  even  though  no  obUgations  or 
expenditures  were  incurred.  Financial 
Status  Reports  shall  be  submitted  to  the 
Office  of  the  Comptroller,  by  the  State, 
within  45  daj's  after  the  end  of  each 
subsequent  calendar  quarter.  Calendar 
quarters  end  Mardi  31,  June  30, 
September  30,  and  December  31.  A 
Final  Financia)  Status  Report  is  due  90 
days  after  the  end  of  the  VOCA  grant,  no 
later  than  December  31. 

D.  Termination  of  Advance  Funding 
If  the  State  grantee  receiviDg  cash 

advances  by  Letter  of  Credit  or  by  direct 
Treasury  check  demonstrates  an 
unwillin^MSs  or  inabihty  to  establish 
procedures  that  will  minimizs  the  time 
elapsing  between  cash  advances  and 
disbursement,  OJP  may  terminate 
advance  funding  and  require  the  State  to 
finance  its  of>erations  with  its  own 
working  capital.  Payments  to  the  State 
will  then  be  made  by  the  direct  Treasury 
check  method,  which  reimburses  the 
State  for  actual  cash  disbursements. 

Moniioriog 

A.  Office  of  the  Comptroller 

The  Office  of  the  Comptroller 
conducts  periodic  reviews  of  the 
financial  policies  and  procedures  and 
records  of  VOCA  grantees.  Therefore, 
upon  request,  States  must  give 
authorized  representatives  the  right  to 
ascess  and  examine  all  records,  books, 
papers,  case  files,  or  documents  related 
to  the  grant  and  all  subawanJs^^ 

B  Office  for  Victims  of  Crime 

Beginning  with  the  FFY  1991  grant 
period,  OVC  implemented  an  on-site 
monitoring  plan  in  which  each  State 
grantee  is  visited  a  minimum  of  once 
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every  three  years.  While  on  site.  OVC 
personnel  will  review  various 
documents  and  files  such  as  (1) 
financial  and  program  manuals  and 
procedures  governing  the  crime  victim 
compensation  grant  program;  (2) 
financial  records,  reports,  and  audit 
reports  for  the  State  grantee;  (3)  the 
State's  compensation  application, 
procedures,  and  guidelines  for  awarding 
compensation  benefits:  and  (4)  all  other 
applicable  State  records  and  files 

Strapension  and  Termination  of 
Funding 

If,  af^er  notice  and  opportunity  for  a 
hearing.  OVC  finds  that  a  State  has 
failed  to  comply  substantially  with 
VOCA.  the  M7100.1D  (effective  edition), 
the  Final  Program  Guidelines,  or  any 
implementing  regulation.  OVC  may 
suspend  or  terminate  funding  to  the 
State  and/ or  take  other  appropriate 
action.  At  such  time,  State  grantees  may 
request  a  hearing  on  the  justification  for 
the  suspension  and/or  termination  of 
VOCA  funds 
Carolyn  A.  fujilitowBr, 
Interim  Director.  Offkefor  Victims  of  Crime. 
Office  of/ustice  Programs 
[FR^:  93-30781  Piled  12-16-93;  845  am] 


OEPARTMEHT  Of  LABOR 

Employment  Standards  Administration 

Wag«  and  Hour  OMslon 

Minimum  Wagas  for  Padaral  and 
Fedarally  Aaalttad  Conatruction; 
Qenaral  Waga  Datafmlnation  Daclaiona 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1.  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931. 
as  amended  (46  Stat.  1494.  as  amended. 
40  use.  27fia)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1. 
appendix,  as  well  as  such  additional 
statutes  as  may  from  lime  to  time  be 
enacted  containing  provisions  for  the 


payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  L^mr  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  use.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
de»3nninations  frequently  and  in  laige 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  ratas 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  bethe  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor. 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue  NW,.  room  S-3014, 
Washington.  DC  20210, 


New  General  Wage  Deterxniaatian 
Decisiona 

The  numbers  of  the  decisions  added 
to  the  Government  Printing  Office 
document  entitled  "General  Wa^ 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  are  listed  by 
Volume  and  State. 

Volume  I 

.Morth  Carolina   • 
NC330035  (Dec.  17.  1993) 
NC930a36  (Dec.  17,  1993) 


Volume  [J 

Missouri 
MO930035 
MO930036 
Mn9.30037 
.VIO930038 
MO930039 
MO930040 
M09 .30041 

Texas 

TX930096 
TX930097 


(Dec  17. 
(Dec.  17, 
iDec.  17, 
(Dec.  17, 
(Dec  17. 
(Dec  17, 
(Dec  17, 

(Dec  17, 
(Dec.  17, 


1993) 
1993) 
1993) 
1993) 
1993) 
1993) 
1993) 

1993) 
1993) 


Modification  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

Alabama 

AL930006  (Feb.  19,  1993) 
AL930C18  (Pet).  19, 1993) 
Kentucky 

ICY9.30001  (Feb.  19,  1993) 

KY930002  (Feb.  19,  1993) 

KY930003  (Feb.  19,  1993) 

KY930004  (Feb.  19,  1993) 

KY930006  (Feb.  19,  1993) 

ICY9300C7  (Feb.  19, 1993) 

KY930027  (Feb.  19. 1993) 

JCY930028  (Feb.  19. 1993) 

KY930029  (Feb.  19.  1993) 

KY930035  (Feb.  19. 1993) 
North  Carolina 

NC930014  (Feb.  19,  1993) 
New  Jersey 

NI930O02  (Feb.  19,  1993) 

NJ930003  (Feb.  19,  1993) 

NJ930004  (FaB  19,  1993) 

NJ930OO6  (Feb.  19. 1993) 

NJ930007  (Feb  19. 1993) 
New  York 

NY930003  (Feb.  19. 1993) 

NY930005  (Feb.  19. 1993) 

NY930008  (Feb.  19. 1993) 

NY930013  (Feb.  19. 1993) 
Pennsylvania 

PA930O05  (Feb.  19. 1993) 

PA930006  (Feb.  19, 1993) 

PA930025  (Feb.  19.  1993) 

PA930026  (Feb.  19, 1993) 

PA930030  (Feb.  19. 1993) 

PA930031  (Feb.  19. 1993) 
West  Virginia 
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WV930002(Feb.  19. 1993) 
WV930003  (Feb.  19, 1993) 

Volume  U 
Iowa 

IA930006  (Feb.  19. 1993) 

IA930025  Uul.  23, 1993) 
Minnesota 

MN930003  (Feb.  19, 1993) 

MN930005  (Feb.  19, 1993) 

MN930007  (Feb.  19, 1993) 

MN930008  (Feb.  19, 1993) 

MN930012  (Feb.  19, 1993) 

MN930015  (Feb.  19, 1993) 
Nebraska 

NE930001  (Feb.  19. 1993) 

NE930003  (Feb.  19, 1993) 

NE930009  (Feb.  19. 1993) 

NE930G10  (Feb.  19, 1993) 

NE930011  (Feb.  19, 1993) 

NE930051  (Jun.  11, 1993) 
New  Mexico 

NM930001  (Feb.  19, 1993) 

NM930005  (Oct.  17. 1993) 
Oklahoma 

OK930013  (Feb.  19, 1993) 

OK930014  (Feb.  19. 1993) 
Texas 

TX930051  (Feb.  19, 1993) 

TX930073  Uun.  09, 1993) 

TX930091  (Dec.  03. 1993) 

TX930093  (Dec.  10. 1993) 
Wisconsin 

W1930011  (Feb.  19, 1993) 

WI930016  (Feb,  19, 1993) 

W1930031  (Dec.  03, 1993) 

W1930033  (Dec.  03, 1993) 

Volume  ni 

Montana 

MT930001  (Feb.  19. 1993) 

MT930002  (Feb.  19. 1993) 

MT930006  (Feb.  19, 1993) 

MT930007  (Feb.  19, 1993) 

MT930008  (Feb,  19, 1993) 
Nevada 

NV930O01  (Feb.  19, 1993) 

NV930002  (Feb.  19. 1993) 

NV930005  (Mar.  26. 1993) 

NV930007  (Feb.  19. 1993) 
Oregon 

OR930001  (Feb,  19. 1993) 

OR930004  (Feb.  19. 1993) 
Washington 

WA930001  (Feb.  19, 1993) 

WA930002  (Feb.  19. 1993) 

WA930003  (Feb.  19. 1993) 

WA930005  (Feb.  19. 1993) 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1.400 
Government  Depository  Libraries  across 
the  oountry.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 


Office.  Washington.  DC  20402.  (202) 
783-3238. 

When  ordering  subscription(s).  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington.  DC,  this  10th  day  of 
December,  1993. 
Alan  L.  Mom, 

Director.  Division  of  Wage  Determinations. 
IFR  Doc  93-30561  Filed  12-16-93;  8:45  ami 
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Occupational  Safety  and  Health 
Administration 

Advisory  Committee  on  Construction 
Safety  and  Health;  Full  Committee 
Meeting 

Notice  is  hereby  given  that  the 
Advisory  Committee  on  Construction 
Safety  and  Health,  established  under 
section  107(e)(1)  of  the  Contract  Work 
Hours  and  Safety  Standards  Act  (40 
U.S.C.  333)  and  section  7(b)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  656).  will  meet  on 
January  5-6. 1994  at  the  Frances  Perkins 
Building,  U.S.  Department  of  Labor,  200 
Constitution  Avenue.  NW..  room  N- 
3437A-D.  Washington.  DC.  The  meeting 
is  open  to  the  public  and  will  begin  at 
9  a.m.  on  each  day.  At  this  meeting,  the 
Advisory  Committee  will  discuss  the 
development  of  recommendations 
regarding  priorities  for  OSHA's 
construction-related  activities.  The 
Advisory  Committee  will  also  receive 
work  group  reports. 

Written  data,  views  or  comments  may 
be  submitted,  preferably  with  20  copies, 
to  the  Division  of  Consumer  Affairs,  at 
the  address  provided  below.  Any  such 
submissions  received  prior  to  the 
meeting  will  be  provided  to  the 
members  of  the  Committee  and  will  be 
included  in  the  record  of  the  meeting. 
Anyone  wishing  to  make  an  oral 
presentation  should  notify  the  Division 
of  Consumer  Affairs  before  the  meeting. 
The  request  should  state  the  amount  of 
time  desired,  the  capacity  in  which  the 
person  will  appear  and  a  brief  outline  of 
the  content  of  the  presentation.  Persons 
who  request  the  opportunity  to  address 
the  Advisory  Committee  may  be 
allowed  to  speak,  as  time  permits,  at  the 
discretion  of  the  Chairman  of  the 
Advisory  Committee.  Individuals  with 


disabilities  who  wish  to  attend  the 
meeting  should  contact  Tom  Hall,  at  the 
address  indicated  below,  if  special 
accommodations  are  needed. 

For  additional  information  contact: 
Tom  Hall.  Division  of  Consumer  Affairs, 
Occupational  Safety  and  Health 
Administration,  room  N-3647,  200 
Constitution  Avenue.  NW.,  Washington. 
DC  20210,  Telephone  202-219-8615. 
An  official  record  of  the  meeting  will  be 
available  for  public  inspection  at  the 
Division  of  Consumer  Affairs. 

Signed  at  Washington,  DC  this  7th  day  of 
December,  1993. 

Joseph  A.  Dear. 

Assistant  Secretary  of  Labor. 

[FR  Doc.  93-30815  Filed  12-16-93;  8:45  am| 

BHJUNG  COOC  4S10-M-M 


Pension  and  Welfare  Benefits 
Administration 

[Application  No.  D-9551.  at  al.] 

Proposed  Exemptions;  Scios  Nova  Inc. 
401(k)Plan,etal 

AGENCY:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION;  Notice  of  Proposed  Exemptions. 

SUMMARY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restriction  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  request  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Proposed  Exemption,  within  45  days 
from  the  date  of  publication  of  this 
Federal  Register  Notice.  Comments  and 
request  for  a  hearing  should  state:  (1) 
The  name,  address,  and  telephone 
number  of  the  person  making  the 
comment  or  request,  and  (2)  the  nature 
of  the  person's  interest  in  the  exemption 
and  the  manner  in  which  the  person 
would  be  adversely  affected  by  the 
exemption.  A  request  for  a  hearing  must 
also  state  the  issues  to  be  addressed  and 
include  a  general  description  of  the 
evidence  to  be  presented  at  the  hearing. 
A  request  for  a  hearing  must  also  state 
the  issues  to  be  addressed  and  include 
a  general  description  of  the  evidence  to 
be  presented  at  the  hearing. 
ADDRESSES:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
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and  Wriiare  Benefits  Administration. 
Office  of  E»mptian  DeterminatioQS. 
room  N-564a,  U.S.  DspartrMnt  of 
Labor.  200  Conrtitution  Avenue,  NW. 
Washiogton.  DC  20210.  Attention: 
A^ticatioo  No.  statad  in  each  Notice  of 
Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  ovulable  for  public 
inspection  in  the  PubUc  Documents 
Room  of  PensioB  and  Welfare  Benefits 
AdministratioB,  U.S.  Department  of 
Labor,  room  N-5507.  200  Constitution 
Avenue.  NW.  Washington.  DC.  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  D^iaitment 
vdth^  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  •  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  aad  to  request  a  hearing 
(where  appropriate). 
SUPPLEMENTARY  mFOnMATION:  The 
propttsed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a]  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  part  2570.  subpart  B  (55  FR 
32836.  32847.  August  10,  1990). 
EffiBcti\'e  DecembOT  31. 1978.  section 
102  of  Reorganization  Plan  No.  4  of 
1978 143  FR  47713,  October  17. 1978) 
transferred  the  authority  of  the  Secretary 
of  the  Treasiiry  to  issue  exemptions  of 
the  type  requMtad  to  the  SecMtory  of 
Labor.  Therefore,  these  notices  of 

roposed  exemption  are  issued  solely 

y  die  Department. 
The  applications  contain 
representations  wiA  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referrml  to  tiie  appticatiorts  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Scios  Nova  Inc.,  Scios  Nova  lac.  401{kj 
Plan  (the  Plonl  Located  ia  MoMtttaia 
View,  CA 

lApplication  No.  0-95511 

Proposed  ExemptioD 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  sectitm  40ft(a)  of  the  Act 
and  section  4975(cK2)  of  the  Code  ood 
in  accordance  with  tht  procedoret  oat 
forth  in  29  CFR  fait  2570.  tubpait  B  (55 
FR  32838, 32847,  August  ID.  1990).  U 
the  exemptian  is  yantad.  tha 
restrictions  of  sections  40SM.  406(b)(1) 
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and  (b)(2)  of  the  Act  and  the  sanctioos 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c^l)(A)  throogh  (E)  of  the  Code 
shall  not  apply  to  tha  proposed  sale  by 
the  Plan  of  Group  Annuity  Contract,  No. 
GA-10,021  (dM  GAC)  issued  by  Mutual 
Benefit  Life  Insurance  Company 
(Mutual  Benefit)  to  Scios  Nova  Inc.  (the 
Employer).  •  party  in  interest  with 
respect  to  tin  Plan;  provided  the 
following  conditions  are  satisfied:  (1) 
The  sale  is  a  one-time  transactioQ  for 
cash;  (2)  the  Plan  receives Ifo  less  than 
the  fair  market  value  of  the  GAC  at  the 
time  of  the  sale;  (3)  the  Plan's  trustee, 
acting  as  independent  fiduciary  for  the 
Plan,  has  determined  that  the  proposed 
sale  price  is  not  less  than  the  current 
fair  market  value  of  the  GAC;  and  (4)  the 
Plan's  trustee  has  determined  that  the 
proposed  transaction  is  appropriate  for 
and  in  tha  best  interests  of  the  Plan  and 
its  participants  and  beneficiaries. 

SuiTunojy  of  Facts  and  Representations 

1.  The  Employer  is  a 
biophannaceutical  company  engaged  in 
the  discovery,  development  and 
commerciaUzstion  of  novel  human 
therapeutics.  It  focuses  its  research  and 
devekaproent  efforts  towards  the 
treatment  of  acute  ilhiesses.  primarily  in 
the  areas  of  cardio-renal  disease  and 
inflammation.  The  Plan  is  a  profit 
sharing  plan  with  a  salary  reduction 
feature.  There  were  484  participants  as 
of  October  7. 1993.  As  of  June  30. 1993, 
the  Plan's  total  assets  were  $8,030,618. 
The  terms  of  the  Plan  permit 
{MTticipants  to  direct  the  investment  of 
their  accounts  under  the  Plan.  The  GAC 
issued  by  Mutual  Benefit  was  one  of  ttie 
investment  options  o^ered  to  Plan  ' 
participants  in  1988  and  1989. 
Participants  also  had  the  option  of 
investing  in  several  diftereot  mutual 
funds.  At  the  direction  of  Plan 
participants,  some  of  the  Fian's  funds 
were  invested  in  a  Guaranteed 
Certificate  Account  established  imder 
the  GAC  The  terms  of  the  Gumanteed 
Certificate  Account  provided  far  interest 
to  be  credited  at  the  rate  of  8.60%  per 
annum  until  December  31, 1989.  and 
thereafter  at  the  rote  of  8.10%  per 
annum  imtil  the  maturity  dote  of 
December  31. 1991. 

2.  On  July  16. 1991.  Mutual  Basefit 
was  placed  into  rebabilitation 
proceedings  by  the  New  Jersey 
Commissiooer  of  insurance.  As  a  result 
of  these  prooeedifigs,  all  of  the  assets  in 
the  Guaranteed  C^ficata  Account  have 
been  frozen.  The  Eaoployer  seeks  an 
exemption  to  permit  the  cash  sale  by  the 
Plan  of  the  GAC  to  the  EjBfdoyer.  Tha 
Employer  wprateats  that  it  wishat  to 
enter  iato  tha  pNipesed  tiianaactioB  ia 


order  to  protect  the  accounts  of  Plan 
participants  and  beneficiaries  from 
potential  loss  resulting  from  the  reduced 
value  of  the  GAC.  The  Employer  further 
represents  that  the  Plan  needs  to  sell  its 
interest  in  the  GAC  because  Mutual 
Benefit  is  unable  to  make  timely 
payments  under  tin  GAC  and.  therefore, 
participants  are  not  able  to  exercise  all 
of  their  rights  under  the  Plan  to  request 
distributions,  loans,  withdrawals  and 
investment  transfers  with  respect  to 
amounts  currently  invested  in  the  GAC." 
The  applicant  also  represents  that  the 
Plan  will  not  incur  any  expenses  with 
respect  to  the  sale  of  the  GAC. 

3.  The  Employer  proposes  to  protect 
the  interests  of  the  affected  participants 
by  purchasing  the  GAC  fi'om  the  Plan  at 
its  face  value,  ^  adjusted  as  follows:  (1) 
Interest  is  calculated  at  the  guaranteed 
interest  rate  imder  the  terms  of  the 
Guaranteed  Certificate  Account  until 
December  31, 1991.  the  maturity  date: 
and  (2)  interest  is  credited  at  a  rate 
equal  to  4%  for  periods  in  1992  and  at 
a  rate  equal  to  3  *A%  for  periods 
thereafter  until  the  piirchase  date.  It  is 
represented  that  the  proposed  rate  of 
interest  for  periods  after  the  maturity 
date  are  the  rates  that  would  s^ply  to 
the  GAC  for  those  periods  according  to 
the  proposed  plan  of  rehabilitation  set 
forth  by  the  Superior  Court  of  New 
Jersey.  Any  proceeds  peud  from  the 
Guaranteed  Certificate  Account  and 
received  by  the  Plan  on  or  before  the 
purchase  date  will  be  subtracted  from 
thepurchase  price. 

The  Employer  represents  that  a 
request  for  a  closing  agreement  has  been 
filed  with  the  Internal  Revenue  Service 
pursuant  to  Internal  Revenue  Procedure 
92-16.5  The  Employer  represents  that  it 
does  not  intend  to  claim  a  tax  deduction 
under  section  404  of  the  Code  for  any 
part  of  the  purchase  price  to  be  paid  to 
the  Plan. 

4.  Bank  of  America.  NT  &  SA,  the 
Plan's  trustee  (the  Trustee),  acting  as  the 
Plan's  independent  fiduciary  with 
respect  to  this  transaction,  has  reviewed 
the  proposed  transaction  on  behalf  of 
the  Plan.  The  Trustee  represents  that  it 


>  Tb«  OBputmsnt  notat  that  the  itccisiaai*  lo 
acquire  anil  bold  tba  GAC  ve  gov«rn«d  by  lb* 
fiduciary  responsibility  requiremenls  of  Part  4, 
Subtitle  B,  Title  I  of  the  Act.  In  this  regard,  the 
Dvpartmeat  is  nM  heKeia  propocing  relief  for  any  - 
vioUtian*  of  PBt  4  which  auy  have  aman  u  a 
result  of  tba  acquijitian  atd  holding  of  tha  GAC 
issued  by  Mutual  BenafiL 

>  The  face  value  of  the  CAC  is  defined  as  the  total 
aoxraBt  paid  to  Mntnal  Banafitby  tha  Plan  for 
investment  im  the  OoaMBtaad  Cartifioala  Aocaont. 
Certificate  Na.  0001  aabUiabad  maim  Dm  GAC 

3  iBtaraal  lUvanw  Piooadiiia  9a-«  pravutaa  ler 
a  tempotaiy  doaiqg  agraantanl  pngiam  lo  aaUla 
certain  tax  UaMltiai  that  ailM  oat  of  UauacUons 
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has  determined  that  the  proposed 
purchase  price  for  the  GAC  is  at  least 
equal  to  the  fair  market  value  of  the 
GAC.  In  addition,  the  Trustee  represents 
that  it  has  determined  that  the  proposed 
transaction  is  appropriate  for  the  Plan 
and  in  the  best  interests  of  its 
participants  and  beneficiaries, 
immediately  prior  to  the  actual  sale  of 
the  GAC  to  the  Employer,  the  Trustee 
will  re-examine  the  appropriateness  of 
the  proposed  transaction  for  the  Plan. 

5.  In  sujnmary,  the  applicant 
represents  that  the  proposed  transaction 
satisfies  the  criteria  of  section  408(a)  of 
the  Act  because:  (1)  The  Plan  will 
receive  cash  for  the  GAC  in  the  amount 
of  the  face  value  of  the  Guaranteed 
Certificate  Account  plus  accrued 
interest  as  of  the  date  of  the  sale,  which 
the  Plan's  independent  fiduciary  has 
determined  to  be  not  less  than  the  fair 
market  value  of  the  GAC;  (2)  the 
transaction  will  enable  the  Plan  and  its 
participants  and  beneficiaries  to  avoid 
any  risk  associated  with  the  continued 
holding  of  the  GAC,  and  to  exercise  all 
of  their  rights  under  the  Plan  to  request 
distributions,  loans,  withdrawals  and 
investment  transfers  with  respect  to 
amounts  currently  invested  in  the  GAC; 
(3)  the  Plan's  Trustee,  acting  as  the 
Plan's  independent  fiduciary,  has 
determined  that  the  sale  at  the  proposed 
price  is  in  the  best  interests  of  the 
participants  and  beneficiaries  of  the 
Plan;  and  (4)  immediately  prior  to  the 
sale,  the  Trustee  will  determine  that  the 
proposed  transaction  is  appropriate  for 
and  in  the  best  interests  of  the  Plan  and 
its  participants  and  beneficiaries. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Virginia  J.  Miller  of  the  Department, 
telephone  (202)  219-8971.  (This  is  not 
a  toll-free  niunber.) 

Katon  L.  Kelley  IRA  and  Karen  R. 
Keiley  IRA  (the  IRAs)  Located  in  Santa 
Barbara,  California 

lApplication  Nos.  D-9167  and  D-9168] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  4975(c)(2)  of  the 
Code  and  in  accordance  with  the 
procedures  set  forth  in  29  CFR  part 
2570,  subpart  B  (55  FR  32836.  32847. 
August  10, 1990).  If  the  exemption  is 
granted  the  sanctions  resulting  fi-om  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code  shall  not  apply 
to  the  proposed  cash  sale  of  certain 
commercial  real  property  (the  Property) 
by  the  IRAs  to  Kalon  L.  Kelley  and 
Karen  R.  Kelley  (the  Applicants), 
disqualified  persons  wiUi  respect  to  the 
IRAs,  provided  the  sale  price  is  not  less 


than  the  greater  of  (a)  the  fair  market 
value  of  the  Property  as  of  the  proposed 
sale  date,  or  (b)  the  IRAs*  aggregate  cost 
of  acquiring  and  holding  the  Property.^ 

Summary  of  Facts  and  Representations 

1.  The  IRAs  are  individual  retirement 
accounts  holding  assets  rolled  over  fi-om 
other  plans.  Kalon  L.  Kelley  is  the  only 
participant  in  the  Kalon  L.  Kelley  IRA. 
which  had  total  assets  of  $470,496  as  of 
June  30, 1992,  and  Karen  R.  Kelley  is 
the  only  participant  in  the  Karen  R. 
Kelley  IRA,  which  had  total  assets  of 
$485,846  as  of  that  date.  The  IRAs  are 
administered  by  Santa  Barbara  Bank  and 
Trust,  as  trustee,  but  the  only  persons 
with  investment  discretion  for  the  IRAs 
are  their  respective  participants.  Kalon 
L.  Kelley  and  Karen  R.  Kelley.  Each  IRA 
holds  title  to  an  undivided  half  interest 
in  the  Property,  which  comprises 
53.14%  of  the  Kalon  L.  Kelley  JRA  and 
51.46%  of  the  Karen  R.  Kelley  IRA. 

2.  The  Property  is  described  by 
Benjamin  F.  Smith,  MAI  (the  Appraiser) 
as  a  two-story  office  building, 
approximately  35  years  old,  in 
downtown  Santa  Barbara  v«th  parking 
on  an  adjoining  parcel.  It  is  located  at 
33-35  W.  Micheltorena  Street  and  1436 
Chapala  Street,  at  the  intersection  of 
those  streets,  on  a  3,732.5  square  foot 
site  with  74.65  feet  of  frontage  on 
Micheltorena  Street  and  50  feet  of 
frontage  on  Chapala  Street.  A  smaller 
office  building  located  at  1432  Chapala 
Street,  next  to  the  Property,  is  ovmed  by 
another  trust  of  which  Karen  and  Kalon 
Kelley  are  the  trustees.  The  Appraiser 
concludes  that  the  market  value  of  the 
Property  as  of  June  24. 1992  was 
$500,000.  According  to  the  Appraiser, 
the  fact  that  the  smaller  office  building 
at  1432  Chapala  Street  is  owned  by  an 
entity  related  to  the  Applicants  does  not 
have  a  significant  effect  on  the  value  of 
the  Property  to  the  Applicants.  The 
Appraiser  is  a  partner  in  Hammock, 
Arnold,  Smith  &  Co..  real  estate 
appraisers  and  consultants,  and  has 
been  associated  with  that  company 
since  1977.  He  is  a  member  of  the 
Appraisal  Institute  and  certifies  that  his 
analyses,  opinions  and  conclusions  in 
this  appraisal  were  developed  in 
conformity  with  the  Uniform  Standards 
of  Professional  Appraisal  Practice  of  the 
Appraisal  Foundation  and  in 
accordance  with  the  Code  of 
Professional  Ethics  and  the  Standards  of 
Professional  Practice  of  the  Appraisal 
Institute.  He  also' certifies  that  he  has  no 


personal  interest  or  bias  with  respect  to 
the  parties  involved  with  the  Property. 

3.  The  IRAs  acquired  the  Property  as 
a  result  of  a  foreclosure  sale  on  May  28. 
1992.  Prior  to  the  foreclosure  sale,  the 
Kalon  L  Kelley  IRA  held  a  45/250th 
interest  in  a  second  trust  deed  on  the 
Property.  (The  second  trust  deed  was 
made  to  secure  an  indebtedness 
evidenced  by  a  single  promissory  note 
in  the  principal  sum  of  $250,000.  Five 
other  individual  lenders  also  held 
partial  interests  in  this  second  trust 
deed.)  A  first  trust  deed  in  the  amotmt 
of  $200,000  is  held  by  unrelated  third 
parties.  In  August  of  1991.  a  third  trust 
deed  on  the  Property  securing  the 
amount  of  $100,000,  was  issued  equally 
to  the  IRAs  as  additional  collateral  for 
an  unrelated  trust  deed,  which  was  then 
in  substantial  default.  As  a  result  of 
delinquencies  on  the  third  trust  deed, 
the  IRAs'  trustee  exercised  the  power  of 
sale  and  received  a  deed  for  the 
Property  at  foreclosure  for  a  total 
consideration  of  $479,391.  consisting  of 
the  following:  $450,000  for  the 
assumption  of  the  first  and  second  trust 
deeds;  $7,883  for  unpaid  interest  and 
late  fees  on  the  first  trust  deed;  unpaid 
interest  and  late  fees  on  the  second  trust 
deed  in  the  amount  of  $18,136;  $1,356 
of  foreclosure  costs;  and  $2,016  of 
unpaid  property  taxes.  There  were  no 
other  bidders.  After  the  foreclosure  sale, 
th^  IRAs  paid  off  the  second  trust  deed, 
sharing  all  such  expenses  equally 
inasmuch  as  each  IRA  acquired  a  half 
interest  in  the  Property.' 

4.  Although  the  IRAs  now  hold  title 
to  the  Property,  it  is  still  subject  to  the 
first  trust  deed,  securing  the  amount  of 
$200,000.  One  of  the  holders  of  the  first 
trust  deed  has  advised  the  IRAs'  trustee 
that  the  note  secured  by  the  first  trust 
deed  is  now  overdue.  The  IRAs  do  not 
have  sufficient  liquid  assets  to  pay  off 
that  note.  However,  the  Applicants 
would  be  able  to  pay  off  that  note  using 
other  (non-IRA)  assets  if  the  proposed 
exemption  is  granted.  The  Applicants 
characterize  the  Property  as  a 
management  intensive  operating  asset 
requiring  substantial  time  and  expense 
for  the  IRAs'  trustee  to  administer  and 
unreasonable  and  substantial 
administrative  expense  for  the  IRAs.  In 
this  regard,  the  Summary  of  Accoimt 


*  Pursuant  to  29  CFR  25 1 0  3-2(d).  the  IRAs  are 
not  subject  to  Title  I  of  the  Act.  However,  the  IRAs 
are  subject  to  Title  n  of  tha  Act,  pursuant  to  section 
4975  of  tha  Coda. 


'  The  Department  notes  that,  in  proposing  this 
exemption  for  the  sale  of  the  Property,  it  is 
expressing  no  opinion  concerning  whetKei  any  of 
the  transactions  preceding  the  acquisition  of  the 
Property  violated  the  provisions  of  any  other  law. 
In  particular,  we  are  not  ruling  on  the  tnlerpretation 
or  application  of  section  408  of  the  Internal 
Revenue  Code  (the  Code)  to  those  transactions  In 
this  regard,  we  note  that  the  Internal  Revenue 
Service  has  sole  jurisdiction  over  section  408  of  the 
Coda.  A*  such,  the  Department  expresses  no 
opinion  with  regard  lo  those  issues. 
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Activity  for  mach  IRA  for  th»  ^riod  June 
1  to  \uDB  36, 1992.  shows 
admiaistraUaa  flocpansMof  ovv 
$134,000  fof  aach  of  the  ISAs.  The 
Prop«rty  has  coDtinuad  k>  be  raotad  to 
three  tenants,  who  occupy  all  the 
use^>k  space.  The  Proporty  has  yielded 
a  net  opanting  loos  through  )aly  31, 
1992  of  $2,463.  mad  the  IRAs  have 
incurred  c^utal  «]9>eDditures  of 
appraxina«t«ly  <S06  to  reconstruct  a 
trash  slnd  an  tike  Property.  Thus,  the 
IRAs'  »d^9tad  basis  n  the  Property 
equalled  $482,380  as  of  July  31. 1992 
($479,391  acquisition  cost  +  $566 
capital  axpetuiituns  *  $2,463  net 
operatiog  loss).  The  IRAs'  trustee  has 
advisod  the  Applicants  diat  it  is 
impmdeat  to  aave  so  much  of  the  IRAs' 
assets  invested  ia  the  Property,  which 
carries  an  oSsettiag  liability  (the  first 
trust  deed,  raqoirii^  servicing)  and 
which  is  expensive  aad  labor  intensive. 
The  Applicants  assart  that  it  was  never 
intended  that  the  IRAs  would  hoid  and 
manage  or  operate  a  cornBaercial 
building. 

5.  For  these  reasons,  the  Applicants 
wish  to  purchase  the  Property  from  the 
IRAa  by  jointly  «sw>mi«g  th«  $200,000 
obl^ation  secured  by  the  first  trust  deed 
andby  payiJ^  $150,000  ca^  to  each 
IRA,  for  a  total  ocmsideration  of 
$500,000,  the  appraised  value  of  the 
Property.  The  IRAs  will  not  pay  any 
commissioBs  in  coonectioQ  with  the 
proposed  sale.  The  Applicants  represent 
that  there  have  been  two  rather  casual 
discussions  regarding  possible  sale  of 
the  Property:  (a)  An  investnient  firm 
contacted  the  Aj)plicants  after  the 
foreclosure  sale  aind  expressed  an 
interest  in  purchasing  the  Property,  but 
after  pro-fonaa  details  were  submitted 
they  dscUnad  to  make  an  offer;  (b)  one 
of  the  tenants  in  the  Property  expressed 
a  possible  interest  in  purchasing  the 
Property  but  has  declioad  invitations  to 
nueet  and  discuss  that  possibility.  The 
Applicants  stata  that  in  neither  of  these 
cases  was  any  purchase  price  mentiiHied 
and  that,  in  thair  view,  the 
conversations  were  only  casually 
explorative.  The  Applicants  represent 
that  the  absence  of  other  attempts  to  sell 
the  Property  reflects  the  fact  that  there 
is  little  or  no  market  for  commercial 
property  in  the  locality  of  the  Property. 
The  Applicants  represent  further  that 
the  proposed  sales  price  of  the  Property 
will  be  the  greater  of  its  iair  market 
value  as  of  the  dito  of  the  proposed  sale 
or  the  Proporty  s  adjusted  basts  as  of 
said  date. 

6.  In  siunmary,  the  Applicants 
represent  that  the  profMMad  transaction 
satisfies  the  exenption  uHoria  sat  forth 
in  section  49TS{c9t2)  of  to  Code 
because:  (a)  Tha  sale  wiH  be  a  one-time 


transactioa  fior  cask;  (b)  tha  proposed 
sales  ptica  of  tha  PnuMrty  mil  be  tha 
greater  of  tts  &ir  maaet  valne  as  of  the 
date  of  the  proposed  sale  or  tha 
Property's  adjusted  basis  as  of  said  date; 
(c)  ttM  BtAs  wiU  aot  pay  a^ 
commissions  in  connection  with  the 
proposed  sale;  and  (d)  the  proposed 
transaction  will  permit  Ae  IRAs  to 
replace  with  cash  a  non!iqmd, 
management  intensrrw  operating  asset 
requiring  ^obstantial  time  and  expense 
for  the  IKAs'  trustee  to  edm^ster. 

Notice  to  Interested  Persons 

As  the  Applicants  ar«  die  only 
partidpaBts  in  tha  iRAs.  it  has  been 
detamdned  that  diara  is  no  need  to 
distiibuta  the  notice  of  proposed 
exemption  to  interred  persons. 
Coaiments  and  hearing  requests  on  the 
proposed  exemptian  are  due  30  days 
after  the  date  m  pubhc^on  of  this 
notica  in  the  Faoeral  Register. 

FOR  funtnehmformahon  contact: 

Ekaterina  A.  Uilyan,  of  tha  Department, 
telephone  (202)  219^883.  (This  is  not 
a  toll-free  number.) 

Local  No.  60  Health  and  WeKare  Fmid 
(tha  Ptan)  Located  in  Leominster. 
Massacnusetts 

(Application  No.  L-9526] 

*  Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  imder  the 
authority  of  section  408taJ  of  the  Act 
and  in  accordance  wi&  the  procedures 
set  forth  in  29  CFR  part  2570,  subpart 
B  (55  FR  32836,  32847.  August  10, 
1990).  If  the  exemption  is  granted,  the 
restrictions  of  sections  406(a),  406(b^l) 
and  (b)(2l  of  the  Act  shall  not  apply  to 
the  cash  sale  of  a  parcel  of  real  property 
(the  Property)  by  5ie  Plan  to  the  New 
England  Joint  Board  of  the  Retail. 
Wholesale  and  Department  Store  Union, 
AFL-CIO  (the  Joint  Board),  for  the 
greater  of  (1)  $170,000  in  cash  or  (2)  the 
fair  market  value  of  the  Property  as  of 
the  date  of  tiie  sale,  provided  the 
following  conditions  are  satisfied:  (a) 
the  purchase  price  is  not  less  than  the 
fair  market  value  of  the  Property  on  the 
date  of  the  sale;  and  (b)jhe  fair  market 
value  of  the  Property  is  determined  by 
a  qualified,  indepecident  appraiser  as  of 
the  date  of  the  sale. 

Summary  of  Facts  and  RepresentcAions 

1.  In  1962.  Local  No.  60  of  the  Retail, 
Wholesale  and  Department  Store  Union, 
AFLr-OO  (Local  No.  60)  and  the  Foster 
Grant  Corporation  fFG).  pursuant  to 
their  collective  bargaining  agraament, 
est^fU^ied  the  Pian  to  proride  Iteatth 
and  welfere  benefits  to  Union 
employees  of  FG.  Local  No.  60  is  a  local 


affiliate  of  the  Joiat  Board,  whidi  is  the 
regional  aii<ganizatiaii  for  all  locals  of  the 
Retail,  Wholesale  uid  Dapartment  Store 
.Union  ia  the  six  New  En^Umd  states. 
Union  trustees  of  the  Plaa  also  serve  as 
offioers  or  staff  members  of  the  Joint 
Board. 

2.  The  Plan  has  been  terminated 
because  FG  is  bankrupt  and  has, 
effectively,  gone  out  of  business  and 
ceased  to  aidst  There  has  not  beoi  a 
collective  bargaining  agreement  between 
FG  and  Local  No.  60  since  August  13, 
1991,  when  FG  consummated  the  sale  of 
its  Technical  Products  Division.  On 
August  9, 1991.  the  Plan's  trustees 
unanimously  voted  to  terminate  the 
Plan  and  distribute  the  Plan's  assets  to 
its  beneficiaries  upon  PC's  sale  of  its 
Technical  Products  Division,  which 
would  terminate  the  collective 
bargainiis  agreement 

3.  ThePlan's  trustees  are  now 
attempting  to  effectuate  the  Plan's 
termination  and  to  distribute  its  assets 
to  its  approximatsly  850  beneficiaries. 
Part  of  the  action  required  to 
accomplish  these  objectives  is  the  sale 
of  the  Property,  w^ch  consists  of  a 
building  located  at  149  Mechanic  Street 
in  Leominster,  Massachusetts.  The  Plan 
acquired  the  Property  on  May  15. 1967 
from  J.  Henry  and  Corinne  A.  Goguen, 
unrelated  third  parties,  for  $40,000. 

4.  The  trustees  have  attempted  to  sell 
the  Property  to  third  parties  oy  listing  it 
with  an  independent  real  estate  broker. 
Mr.  Thomas  Morin  of  Century  21  Realty 
in  Lunei^urg.  Massachusetts,  represents 
that  the  Property  was  listed  with  his 
agency  in  June.  1991,  at  $299,000,  and 
there  were  no  interested  buyers.  On 
September  18, 1991.  the  price  was 
reduced  to  $280,000,  but  still  there  have 
been  no  interested  buyers. 

5.  On  April  28, 1992.  the  Property  was 
appraised  by  Mr.  Lav^rrence  W.  Marshall 
(Mr.  Marshall)  (rf  Northern  Financial 
Services,  Inc.,  an  independent  real 
estate  appraiser  in  Leominster, 
Massachusetts,  as  having  a  fair  markert 
value  of  $212,000.  Mr.  Marshall  noted 
that  there  had  been  no  sale  activity  at 
the  prices  at  which  the  Property  had 
been  listed  with  the  real  estate  broker 
(see  rep.  4.  above)  because  the  asking 
price  had  been  tbove  the  market  value 
range.  The  Plan's  trostees  requested  en 
exemption  to  permit  the  sale  of  the 
Property  to  the  Joint  Board  ^  its 
appraised  fair  market  value  in  ordw  to 
terminate  the  Plan  and  distribute  its 
assets  to  its  participants. 

6.  On  July  12. 1993.  the  Department 
granted  Prohibited  Transaction 
Exemption  93-42  (PTE  93-42;  58  FR 
37511)  to  permit  the  Flan  to  sell  the 
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Property  to  the  faint  BoanL*  Tha 
oanditians  of  PTE  93-42  required  that 
the  sales  price  ba  the  greater  of  $212,000 
or  the  cuzraot  fair  marfcst  vdtie  of  the 
Property  as  ddtsrminad  by  a  qualified 
independent  appn>  iser  as  of  the  data  of 
the  sale. 

7.  The  applicant  represents  that, 
pursuant  to  the  conditions  of  PTE  93- 
42,  tiM  Plan's  trustees  re-engaged  Mr. 
Marshall  to  update  his  appraisal  of  the 
Property  as  of  the  date  of  the  intended 
sale.  Mr.  Marshall  determined  that,  as  of 
August  26, 1993,  the  fair  market  value 
of  the  Property  had  fallen  approximateiy 
17-22%  over  the  prior  16  months  and 
now  would  be  appraised  as  being 
between  $165,000  and  $170,000. 

8.  The  applicant  represents  that  the 
Joint  Board's  agreement  to  purchase  the 
Property  fiom  3ie  Plan  for  $212,000  was 
specifically  and  explicitly  conditioned 
upon  the  Joint  Board  being  able  to 
obtain  a  loan  for  90%  of  the  purchase 
price  fi'om  its  parent.  International 
Union,  the  Retail,  Wholesale  and 
Department  Store  Union.  AFL-CIO  (the 
International).  This  condition  was 
expressly  stated  to  the  Plan  on  several 
occasions.  It  is  only  with  a  loan  from  the 
International  that  Ae  Joint  Board  can 
afford  to  purchase  the  Property  (at  any 
price).  Once^^.  Marshall  issued  his 
August  26. 1993  appraisal  of  the  . 
Property,  the  International  withdrew  its 
offer  to  loan  the  Joint  Board  90%  of  the 
$212,000  price.  The  International  told 
the  Joint  Board  that  it  would  only 
extend  a  loan  for  90%  of  the  new  fair 
market  value  as  determined  by  Mr. 
Marshall. 

9.  When  it  became  apparent  to  the 
parties  that  Mr.  Marshall's  updated 
appraisal  revised  the  estimated  fair 
market  value  of  the  Property  to  a  figure 
between  $165,000  and  $175,000.  the 
parties  entered  into  significant 
negotiations  relative  to  adjusting  the 
purchase  price.  Tha  Joint  Board  agreed 
to  purchase  tha  Property  from  the  Plan 
for  the  sum  of  $170,000,  subject  to 
receiving:  (a)  A  new  prohibited 
transaction  exemption  from  ttie 
Department;  and  (b)  financing  from  the 
International  as  described  in  rep.  8, 
above.  The  Joint  Board  is  prepared  to 
enter  into  a  binding  agreentent  to 
purchase  the  pnmerty  for  $170,000.  The 
Joint  Board  has  oMaitied  a  binding 
commitment  from  the  International  to 
loan  90%  of  the  proposed  purchase 
price,  or  $153,000,  to  the  Joint  Board, 

Eravidsd  that  the  deal  is  consummated 
y  March  1,1994. 


*  For  •  mM  ooBptali  sUtanMit  of  tha  fKtt  and 
repreMBtatiM*  itirmit  tha  niyarfi«nr» 
decision  «o  ^ant  PTE  83-42.  niar  to  tha  aotica  of 
propoMd  annipUan  xnA)tt!had  oo  fiorii  9. 1993  at 
58  ER  ia«21. 


10.  In  summary,  dte  applicant 
represents  that  the  proposed  transaction 
meets  the  criteria  of  section  408(a)  of  the 
Act  because:  (a)  The  sale  is  a  one-time  • 
transaction  for  ca^;  (b)  die  purchase 
price  for  the  Property  will  be  not  lass 
than  the  fair  market  value  of  the 
Property;  (c)  the  fair  market  value  of  the 
Property  will  ba  determined  by  t 
qualified,  independent  appraiser,  and 
(d)  the  Plan's  trustees  believe  that  it  is 
in  the  best  interests  of  tha  Plan  and  its 
participants  and  beneficiaries  to  sell  the 
Property  as  expeditiously  as  possible  at 
its  current  fair  market  vahie  and 
distribute  the  Plan's  assets  (now  all 
liquidated  except  for  the  Property)  to 
the  eligible  participants. 
FOR  FURTHER  INFORMAIKM  CONTACT:  Gary 
H.  Lefkowitz  of-the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

Frederick  J.  Grant.  M.D..  A.PJC.,  Profit 
Sharing  Plan  (the  Plan),  Located  m  San 

Luis  Obispo,  California 

[Application  No.  D-90931 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  40e(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836,  32847.  August  10, 1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a)  and  406(b) 
(1)  and  (2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  through  (E)  of  the  Code, 
shall  not  apply  to  the  sale  of  an  interest 
in  certain  improved  real  property  (the 
Property)  from  the  individually  tlirected 
account  in  the  Plan  of  Frederick  J. 
Grant,  M.D.  (Grant),  a  party  in  interest 
with  respect  to  the  Plan,  to  Grant, 
provided  that  the  following  conditions 
are  met: 

1.  The  terms  of  the  sale  are  at  least  as 
favorable  as  those  the  Plan  could  obtain 
in  an  arm's-length  transaction  with  an 
unrelated  paTt3r, 

2.  The  sale  will  involve  only  Grant's 
individual  account  in  Ae  Plan; 

3.  The  fair  market  vahie  of  the 
Property  (and  as  a  result  the  Plan's 
equity  in  the  Property)  will  be 
established  by  an  independent  real 
estate  appraiser; 

4.  The  Plan  will  receive  no  less  than 
the  greater  of  its  share  of  the  fair  market 
value  of  the  Property  (minus  the  pro  rata 
portion  of  tibe  nicumforance)  or  the  total 
amovmt  the  Flan  has  expended  in 
relation  to  the  Property  as  of  the  date  of 
sale;  and 


5.  The  Plan  vrill  receive  all  ca^  in 
regard  to  the  transaction. 

Summaij  of  Facts  and  BepreseiAations 

1.  Frederick  J.  Grant  M.D.,  AP.C.  tthe 
Employer)  is  a  professional  medical 
corporation.  Gnmt  is  the  sole 
shareholder  as  well  as  an  officer  and 
director  of  the  Employer.  Grant  is  also 

a  participant  in  the  Plan  and  a  fiduciary 
of  the  Plan.  The  Plan  is  a  profit  Aarmg 
plan  which  permits  its  participants  to 
direct  the  investments  of  their 
individual  accounts.  The  Plan  had  10 
participants  and  total  assets  of  $894,658 
as  of  December  31, 1991.  On  that  date, 
the  assets  in  Grant's  individual  account 
totaled  approximately  $710,000. 

2.  The  Plan  became  a  general  partner 
in  May  1988  in  Hesperia  Main  Street 
Investments  (the  Partnership),  a 
California  general  partnership  whidi 
was  formed  to  acquire,  hold  and  lease 
the  Property.  The  Property  was  and 
remains  the  Partnership's  principal 
asset.  According  to  the  applicant,  the 
Plan  became  a  general  partner  in  ortier 
to  have  the  ri^t  and  power  to 
participate  in  the  management  and 
control  of  the  Partnership's  business. 
The  Plan  paid  $188,306  for  its  interest 
in  the  Partnership  whidi  was  acquired 
from  imrelated  third  parties.  The 
Property  consists  of  a  muhiphase  public 
storage  fatality  located  in  San 
Bernardino  Coimty,  Cahfornia.  The  Plan 
purchased  another  four  percent  interest 
in  July  1989  for  $7,793  and  now  owns 

a  50  percent  capital  and  profits  interest 
in  the  Partnership. 

The  applicant  represents  that  the  Plan 
acquired  its  interest  in  the  Partnership 
on  behalf  of  Grant's  indi\idual  account 
and  that  no  other  Plan  participant  is 
affected  by  that  investment.  The 
purpose  of  the  Plan's  initial  investment 
in  the  Partnership  vras  to  obtain  an 
expected  high  total  return  from  a 
combination  of  current  income  and 
capital  appreciation.  The  other  partners 
in  the  Partnership  are  unrelated  to  Grant 
and  the  Employer.  The  Property  is 
leased  to  parties  imrelated  to  Grant  and 
the  Employer.  Neither  Grant  nor  the 
Employer  uses  any  part  of  the  Property. 
In  May  1992  the  Plan  made  an 
additional  capital  contribution  to  the 
Partnership  in  the  amount  of  $215,000 
As  a  result,  the  Plan  has  paid  a  total  of 
$411,000  for  its  interest  in  the 
Partnership.'' 


'Tha  Departaaat  aacpreaiai  na  opision n  to 
whethar  plaa  Miiriifiw  vtolatad  any  of  <ha 
fiduciary  mpenatbility  paavMtoiu  of  Part  4  af  TMe 
I  of  the  Act  in  iairting  in  tha  rwlaaiilii|i  jCfr<toa 
4(MM(  1)  of  tha  Act  raqttiMi.  anoaf  «lhar  tfati^t. 
that  •  pWo  fiduciapr  aMut  aot  pmriaalljf  aad  aalaljr 
in  the  Interest  of  tha  participanU  and  J 
of  the  plan. 
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The  Plan  obtained  an  appraisal  on  the 
Property  from  H.I.  Motley  (Motley),  a 
real  estate  appraiser  located  in  Newport 
Beach,  California.  The  applicant 
represents  that  Motley  is  independent  of 
Grant  and  the  Employer.  Motley 
estimated  that  the  fair  market  value  of 
the  Property  was  $2,300,000  as  of  March 
4, 1992.  The  Property  is  subject  to  a 
deed  of  trust  in  ravor  of  Eldorado  Bank 
(the  Bank)  of  San  Bernardino  in  the 
principal  sum  of  $1,547,504  (as  of 
September  15, 1992).  As  a  result,  the  fair 
market  value  of  the  Plan's  one-half 
interest  in  the  Property  (less  the  pro  rata 
share  of  the  encumbrance)  was 
approximately  $376,000  as  of  September 
15, 1992.  The  applicant  represents  that 
the  Bank  is  not  related  to  Grant  or  the 
Employer. 

4.  The  Plan  now  requests  an 
exemption  to  permit  the  Plan  to  sell  its 
interest  in  the  Property  to  Grant.  Grant 
will  pay  the  greater  of  (1)  the  original 
purchase  price  paid  by  the  Flan  for  the 
Partnership  interest,  plus  additional 
contributions  or  expenses  relating  to  the 
holding  of  the  interest,  or  (2)  the  fair 
market  value  of  the  Plan's  one-half 
interest  in  the  Property  (less  the  pro  rata 
sfa^  of  the  encumbrance)  as  of  the  date 
of  sale  in  accordance  with  an  updated 
independent  appraisal.  The  sale  will  be 
a  one-time  transaction  for  cash,  and  the 
Plan  will  pay  no  commissions  or  other 
expenses  in  regard  to  the  sale.* 

5.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
will  satisfy  the  statutory  criteria  of 
section  408(a)  of  the  Act  because:  (1) 
The  Plan  will  receive  the  greater  of  its 
equity  in  the  Property,  as  established  by 
an  independent  appraisal,  or  the  total 
cost  to  the  Plan  of  acquiring  and  holding 
its  interest  in  the  Property  as  of  the  date 
of  sale;  (2)  the  sale  will  be  a  one-time 
transaction  for  cash  and  the  Plan  will 
pay  no  commissions  or  other  expenses 
in  regard  to  the  transaction;  (3)  tne  sale 
will  affect  only  the  individual  account 
of  Grant  in  the  Plan;  and  (4)  the 
transaction  will  increase  the 
diversiBcation  of  the  assets  of  Grant's 
individual  account. 

Tax  Consequences  of  Transaction 

The  Department  of  the  Treasury  has 
determined  that,  if  a  transaction 
between  a  qualified  employee  benefit 
plan  and  its  sponsoring  employer  (or 
affihate  thereof)  results  in  the  plan 


•The  applicani  represents  that  the  amount  by 
which  the  caih  paid  to  the  Plan  exceeda  the  Plan's 
half  of  the  fair  market  value  of  the  Property  (less 
the  pro  rata  share  of  the  encumbrance),  if  treated 
as  an  employer  contribution  to  the  Plan,  when 
added  to  the  balance  of  the  annual  additions  to  the 
Plan,  will  not  exceed  the  limitation  prescribed  by 
sect  ion4lSofthe  Coda. 


either  paying  less  than  or  receiving 
more  than  fair  market  value,  such  excess 
may  be  considered  to  be  a  contribution 
by  the  sponsoring  employer  to  the  plan 
and  therefore  must  be  examined  under 
the  applicable  provisions  of  the  Code, 
including  sections  401(a)(4).  404,  and 
415. 

NOTICE  TO  INTERESTED  PERSONS:  Because 
Grant  is  the  only  participant  in  the  Plan 
to  be  affected  by  the  proposed 
transaction,  it  has  been  determined  that 
there  is  no  need  to  distribute  the  notice 
of  proposed  exemption  to  interested 
persons.  Comments  and  requests  for  a 
public  hearing  are  aue  30  days  from  the 
date  of  publication  of  this  proposed 
exemption  in  the  Federal  Register. 
FOR  FURTHER  INFORMATKM  CONTACT:  Paul 
Kelty  of  the  Department,  telephone 
(202)  219-8883.  (This  is  not  a  toll-free 
number.) 

Ashley  Construction.  Inc.  Retirement 
Flan  (the  Plan)  Located  in  Hidden  Hills, 
California 

lApplication  No.  D-9464| 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836,  32847,  August  10,  1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a),  406(b)(1) 
and  (b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code, 
shall  not  apply  to:  (1)  "The  proposed" 
loan  (the  Loan)  by  the  Plan  of  an 
amount  that  mil  not  exceed  $350,000  to 
Ashley  Construction,  Inc.  (the 
Employer),  a  party  in  interest  with 
respect  to  the  Plan;  and  (2)  the  proposed 
personal  guarantee  of  the  Employer's 
obligations  under  the  Loan  by  Michael 
F.  Ashley  (Mr.  Ashley),  a  party  in 
interest  with  respect  to  the  Plan. 

This  proposed  exemption  is 
conditioned  upon  the  following 
requirements:  (a)  The  terms  of  the  Loan 
are  at  least  as  favorable  to  the  Plan  as 
those  obtainable  in  an  arm's-length 
transaction  with  an  unrelated  party;  (b) 
the  Loan  will  not  exceed  twenty-five 
percent  of  the  assets  of  the  Plan  at  any 
time  during  the  duration  of  the  Loan;  (c) 
the  Loan  is  secured  by  a  first  deed  of 
trust  on  certain  real  property  (the 
Property),  which  has  been  appraised  by 
a  qualified,  independent  appraiser  to 
ensure  that  the  fair  market  value  of  the 
Property  is  at  least  150  percent  of  the 
amount  of  the  Loan;  (d)  the  Employer's 


obligations  under  the  Loan  are 
personally  guaranteed  by  Mr.  Ashley;  (e) 
the  fair  market  value  of  ihe  Property 
remains  at  least  equal  to  150  percent  of 
the  outstanding  balance  of  the  Loan 
throughout  the  duration  of  the  Loan;  (f) 
an  independent,  qualified  fiduciary 
determines  on  behalf  of  the  Plan  that  the 
Loan  is  in  the  best  interests  of  the  Plan 
and  protective  of  the  Plan's  participants 
and  beneficiaries;  and  (g)  the 
independent,  qualified  fiduciary 
monitors  compliance  with  the  terms  and 
conditions  of  the  exemption  and  the 
Loan  throughout  the  duration  of  the 
transaction,  taking  any  action  necessary 
to  safeguard  the  Plan's  interest, 
including  foreclosure  on  the  Property  in 
the  event  of  default. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  money  purchase 
pension  plan  sponsored  by  the 
Employer.  The  Employer,  established  in 
1973,  is  a  California  corporation 
licensed  by  the  state  as  a  general 
building  contractor.  As  of  March  31 . 
1993,  the  Plan  had  total  assets  of 
$1,419,524  and  nine  participants.  The 
trustee  is  Mr.  Ashley,  who  has  sole 
investment  discretion  with  regard  to  the 
Plan's  assets. 

2.  The  Employer  has  requested  an 
administrative  exemption  from  the 
Department  to  permit  the  Loan  by  the 
Plan  of  an  amount  that  will  not  exceed 
$350,000  to  the  Employer  under  the 
terms  and  conditions  described  herein. 

The  Loan  will  be  in  a  principal 
amount  not  to  exceed  $350,000.  The 
applicant  states  that  at  no  time  will  the 
amount  of  the  Loan  represent  more  than 
twenty-five  percent  of  the  Plan's  total 
assets.  The  Loan  will  be  secured  by  a 
first  deed  of  trust  on  the  Property, 
which  consists  of  a  vacant,  unimproved 
single-family  lot  located  at  25090  Jim 
Bridger  Road,  legally  referenced  as  Lot 
16,  Tract  44546,  City  of  Hidden  Hills. 
Los  Angeles  County,  California.  The 
deed  of  trust  will  be  duly  recorded  to 
reflect  the  Plan's  security  interest  in  the 
Property.  In  addition,  the  Employer  will 
insure  the  Property  against  casualty  loss 
and  designate  the  Plan  as  the  loss  payee 
of  such  insurance.  The  Loan  will  also  be 
guaranteed  as  to  interest  and  principal 
by  Mr.  Ashley.  The  applicant  has 
provided  financial  statements  which 
indicate  that  Mr.  Ashley's  net  worth  was 
$7,386,509  as  of  March  31, 1993. 

3.  The  Loan  will  have  a  ten  year  term 
and  will  be  evidenced  by  a  promissory 
note  (the  Note).  The  Note  will  require 
the  Employer  to  make  quarterly 
payments  of  principal  and  interest 
which  will  be  fully  amortized  over  the 
ten-year  term.  The  interest  rate  on  the 
Loan  will  be  the  greater  of  either:  (a) 
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The  prime  coxmaercial  lending  rate 
charged  by  City  National  Bank  (City 
National)  of  Woodland  Hills,  California, 
an  unrelated  entity,  plus  ooe  and  one- 
half  percentage  points  per  annum;  or  (b) 
seven  and  one-half  percent  per  annum. 
The  interest  rate  will  be  adjusted 
annually  by  the  Plan's  independent 
fiduciary  in  accordance  with  the  prime 
rate  offered  by  City  National.  However, 
in  no  event  will  the  adjusted  rate  for  the 
Loan  be  less  than  seven  and  one-half 
percent  per  annum.  Under  the  terms  of 
the  Note,  the  Employer  will  be  liable  for 
all  costs  of  collection,  including 
attorneys*  fees  in  the  event  of  default  on 
the  Loan.  The  Plan  will  not  be  required 
to  pay  any  commissions,  fees,  or  other 
expenses  in  connection  with  the  Loan. 
City  National  has  indicated  it  would 
charge  the  Employer  interest  equal  to  its 
prime  lending  rate  plus  one-half  of  a 
percentage  point  per  aimum  for  an 
unsecured  loan  in  the  amount  of 
$500,000.  In  addition.  City  National 
states  that  it  would  charge  the  Employer 
an  up-front  loan  fee  of  $2500  or  one  half 
of  a  percentage  point,  making  the 
overall  interest  rate  the  prime  lending 
rate  plus  one  percentage  point  for  such 
a  loan.9 

4.  The  Property  was  appraised  by  Eve 
D.  Williams,  MAI  (Ms.  Williams),  a 
qualified,  independent  appraiser  in 
Woodland  Hills.  California,  as  having  a 
fair  marki^  valtie  of  $600,000  as  of  June 
23, 1993.  Ms.  Williams  utilised  the 
market  approach  of  valuation  by  using 
recent  sales  from  comparable  properties 
in  the  Hidden  Hills  area. 

5.  Kevin  W.  Mahan  (Mr.  Mahan)  will 
serve  as  the  independent,  qualified 
fiduciary  for  the  Plan  with  respect  to  the 
Loan.  Mr.  Mahan  represents  that  he  has 
sixteen  years  experience  as  a  p«ision 
administrator  arid  is  a  member  of  the 
Joint  Board  for  the  Enrollment  of 
Actuaries  and  the  American  Society  of 
Pension  Actuaries.  Mr.  Mahan 
represents  that  he  is  unrelated  to  and 
independent  of  the  Employer  and  its 
affiliates,  including  Mr.  Ashley.  Mr. 
Mahan  states  that  he  understands  and 
acknowledges  his  duties, 
responsibilities,  and  liabilities  in  acting 
as  a  fiduciary  with  respect  to  the  Plan, 
based  upon  consultatioa  with  counsel 
experienced  with  the  fiduciary 
responsibility  provisions  of  the  Act. 

Mr.  Mahan  has  reviewed  the  terms  of 
the  Loan  and  all  of  the  documents  and 
relevant  information  in  connection  vfith 


*  Under  the  tenns  of  the  Loan,  the  Employer  will 
be  payirvg  an  unount  in  excess  of  the  ictarest  rate 
charged  by  City  NaUonaL  The  Employer  specificany 
reptesentj  thai  in  the  event  such  excess  is  treated 
as  a  contribution  by  Ihe  Employ«r  to  the  Plaa.  it 
will  not  couta  the  HaB  lo  exceed  the  Qmltatioas  of 
section  415  oTthe  Code. 


the  Loan,  including  the  Appraisal.  Mr. 
Mahan  states  that  the  terms  of  the  Loan 
compare  favorably  with  the  terms  of 
similar  transaotioas  between  imrelated 
parties  and  would  be  a  better  than 
arm's-length  transaction  as  evidenced 
by  the  terms  ofiered  by  City  National  for 
an  unsecured  loan  (see  Item  #4  above). 
Mr.  Mahan  believes  that  the  Loan  is  in 
the  best  interests  of  the  Plan  beceuse  it 
offers  a  guaranteed  minimum  rate  of 
return  of  seven  and  one-half  percent  per 
annum  on  an  adequately  secured 
investment  whereas  alternative 
investments  with  comparable  security 
offer  only  a  three  to  six  percent  rate  of 
retiu-n.  In  addition,  Mr.  Mahan  adds  that 
the  Loan  will  be  secured  by  a  Bisi  deed 
of  trust  on  the  Property  which  has  been 
valued  in  excess  of  150  percent  of  the 
Loan  amoimt  Mr.  Mahan  acknowledges 
his  responsibility  to  annually  review  the 
Loan  and  adjust  the  interest  rate  based 
upon  the  prime  rate  charged  ^y  City 
National. 

Mr.  Mahan  has  reviewed  the  current 
investment  portfolio  of  the  Plan  and 
considered  the  diversification  of  the 
Plan's  assets  as  well  as  the  liquidity 
needs  of  Ae  Plan.  Based  on  this 
analysis,  Mr.  Mahan  believes  that  the 
proposed  transaction  would  be  in  the 
best  interests  of  the  Plan  and  its 
participants  and  beneficiaries  as  an 
investment  for  the  Plan's  portfolio.  Mr. 
Mahan  states  that  the  Loan  would  be  an 
appropriate  and  desirable  investment 
for  the  Plan,  based  on  the  Loan's  rate  of 
return,  the  collateral  secruring  the  Loan, 
the  character  and  diversification  of  the 
Plan's  other  assets,  and  the  projected 
liqiudity  needs  of  the  Plan. 

Mr.  Mahan  has  reviewed  the  financial 
condition  of  the  Employer  in  order  to 
establish  its  ability  to  repay  the  Loan.  In 
this  regard.  Mr.  Mahan  states  that  he  has 
examined  the  most  recent  financial 
statements  and  its  twenty-year  credit 
history.  Mr.  Mahan  concluiies  that  the 
Employer  is  credit-worthy  and.  based 
upon  the  Employer's  thirteen  month 
projection  of  its  cash  flow,  is  financially 
capable  of  making  the  quarterly  Loan 
payments  of  $12,516  without  such 
payments  having  an  adverse  impact  on 
its  cash.  Mr.  Mahan  notes  that  the 
Employer's  real  estate  assets  are  in 
excess  of  $24  million  and  can  easily  be 
liquidated  into  cash.  Mr.  Mahan  has 
also  analyzed  the  financial  statements 
for  Mr.  Ashley  and  believes  thirt  his  net 
worth  would  be  more  than  sufficient  to 
personally  guarantee  the  Employer's 
obligations  under  the  Loan. 

Mr.  Mahan  represents  that  he  will 
monitor  the  Loan  throtighout  its  entire 
duration  and  will  take  any  appropriate 
a^on  necessary  to  protect  ute  interests 
of  tiie  Plan  and  its  paitidpants  and 


beneficiaries,  including  a  foreclostira  on 
the  Property  in  the  event  of  delatih.  Mr. 
Mahan  will  monitor  the  condition  and 
adequacy  of  the  Property  as  collateral 
for  the  Ix>an  to  ensure  that  the  Loan 
remains  secured  by  collateral  worth  at 
least  1 50  percent  of  the  Loan  at  all 
times. 

Mr.  Mahan  will  monitor  the  Plan's 
assets  to  ensure  that  the  amount  of  the 
Loan  will  at  all  times  remain  less  than 
twenty-five  percent  of  the  Plan's  total 
assets.  Mr.  Mahan  will  require  the 
Employer  to  provide  additional 
payments  on  the  Loan  to  the  Plan,  if 
necessary,  to  reduce  the  principal 
amoimt  of  the  Loan  to  maintain  an 
appropriate  ratio  between  the 
outstanding  principal  balance  of  the 
Loan  and  the  Plan's  total  assets.  Mr 
Mahan  has  acknowledged  his 
responsibility  to  monitor  compliance  of 
all  parties  with  the  terms  and  conditicms 
of  the  proposed  exemption,  including 
the  twenty-five  percent  limitaaon.  Mr. 
Mahan  imderstands  that  the 
effectiveness  of  this  exemption,  if 
granted,  will  be  dependent  on  such 
complianoe. 

6.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
will  satisfy  the  statutory  criteria  for  an 
exemption  imder  section  408(a)  of  the 
Act  because;  (a)  The  terms  of  the  Loan 
will  be  at  least  as  favorable  to  the  Plan 
as  those  obtainable  in  an  arm's-length 
transaction  with  an  imrelated  party;  (b) 
the  Loan  will  not  exceed  twenty-five 
percent  of  the  assets  of  the  Plan;  (cj  the 
Loan  will  be  secured  by  a  first  deed  of 
trust  on  the  Property,  which  will  be 
appraised  by  a  qualified,  independent 
appraiser  to  ensure  that  the  fair  noarket 
value  of  the  Property  is  at  least  150 
percent  of  the  amount  of  the  Loan;  (d) 
the  Employer's  obligations  under  the 
Loan  will  be  personally  guaranteed  by 
the  Trustee;  (e)  throughout  the  duration 
of  the  Loan,  the  fair  market  value  of  the 
collateral  will  remain  at  least  equal  to 
150  percent  of  the  outstanding  balance 
of  the  Loan;  and  [f]  Mr.  Mahan,  as  the 
Plan's  independent,  qualified  fiduciary, 
vtrill  determine  on  behalf  of  the  Plan  that 
the  Loan  is  in  the  best  interests  of  the 
Plan  and  protective  of  the  Plan's 
participants  and  beneficiaries;  and  (g) 
Mr.  Mahan  will  monitor  compliance 
with  the  terms  and  conditions  of  the 
exemption  and  the  Loan  throughout  the 
duration  of  the  transaction,  taking  any 
action  necessary  to  safeguard>the  Plan's 
interest,  including  foreclosure  on  the 
Property  in  the  event  of  default. 

Tax  Consequences  of  Transaction 

The  Department  of  the  Tressuiy  lias 
determined  if  a  transaction  between  a 
qualified  employee  benefit  plan  and  its 
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sponsoring  employer  (or  affiliate 
thereof)  resuJts  in  the  plan  either  paying 
less  than  or  receiving  more  than  fair 
market  value,  such  excess  may  be 
considered  to  be  a  contribution  by  the 
sponsoring  employer  to  the  plan  and 
therefore  must  be  examined  under  the 
applicable  provisions  of  the  Code, 
including  sections  401(a)(4),  404  and 
415. 

FOR  nmTHER  INFORMATION  CONTACT. 
Ms.  Kathryn  Parr  of  the  Department, 
telephone  (202)  219-«971.  (This  is  not 
a  toll-free  number.) 

Randall  W.  Smith,  MJ).,  AJ>.C. 
Defined  Benefit  Pension  Plan  (the  Plan) 
Located  in  San  Diego,  California 

(Application  No.  D-95471 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  4975(c)(2)  of  the 
Code  and  in  accordance  with  the 
procedures  set  forth  in  29  CFR  part 
2570.  subpart  B  (55  FR  32836,  32847, 
August  10. 1990).  If  the  exemption  is 
granted  the  sanctions  resulting  firom  the 
application  of  section  4975  of  the  Code, 
by-rtason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  proposed  cash  sale  (the  Sale)  of 
certain  real  property  (the  Property)  by 
the  Plan  to  Randall  W.  Smith,  M.D.  and 
Florence  E.  Smith  (the  Smiths],  husband 
and  wife,  disqualified  persons  with 
respect  to  the  Plan;  provided  that  the 
consideration  paid  for  the  Property  is  no 
less  than  the  fair  market  value  of  the 
Property  on  the  date  of  the  Sale  as 
determined  by  a  qualified,  independent 
appraiser. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  benefit  plan 
with  two  participants,  the  Smiths,  who 
are  also  co-fiduciaries  of  the  Plan.  As  of 
December  30, 1992,  the  Plan  had  assets 
totalling  $893,479,  of  which  the 
Property  constituted  approximately  32 
percent  of  the  total  Plan  assets. 

The  sponsoring  employer  (the 
Employer)  of  the  Plan  is  a  California 
professional  corporation,  which  is 
engaged  in  the  practice  of  neurosurgery 
and  microsurgery  in  San  Diego, 
Cahfomia.  Dr.  Smith  is  an  employee, 
sole  director,  and  100  percent 
shareholder  of  the  Employer.  Dr.  Smith 
is  also  a  farmer.  >o 

2.  The  F*roperty  was  acquired  by  the 
Plan  on  November  4, 1983.  firom  an 


>•  Sine*  Dr.  Smith  U  tba  tola  thanholdw  of  the 
Employar.  and  the  only  partidpanl*  In  tha  Plan  u« 
the  Smith*.  th««  U  no  turiadiction  undar  Tltla  I  of 
tba  Act  pui«uant  to  29  CFR  2Sl0.3-3(cXl). 
Ho%»*var,  (ban  la  juiitdiction  undar  Titla  II  of  tha 
Act  (ninuant  to  aaction  4975  of  tha  Coda. 


unrelated  person  and  consists  of  30.23 
acres  located  on  Cloverdale  Road  in  the 
San  Pasqual  Valley,  San  Diego  County, 
California.  It  is  divided  into  3  parcels 
with  approximately  9  acres  in  income- 
producing  Haas  avocado  groves.  15 
acres  in  raw  land  being  held  for 
appreciation  and  potential  residential 
subdivision,  and  6  acres  in  raw  land 
suitable  for  cultivation  of  avocado 
groves.  The  Smiths  have  leased  the  6 
acre  parcel  of  the  Property  from  the  Plan 
pursuant  to  obtaining,  from  the 
Department  of  Labor  during  1984.  a 
grant  of  an  individual  exemption  from 
the  prohibited  transaction  provisions  of 
the  Code.  (See.  PTE  84-138,  49  FR 
37188.  September  21, 1984.)  Also,  the 
Smiths  own  and  developed 
approximately  20  acres  of  mature 
avocado  groves  that  are  adjacent  to  the 
Property. 

Tne  I^perty  has  been  appraised,  as 
of  July  10. 1993.  by  an  independent, 
licensed  appraiser,  Frank  W.  Keichline, 
Certificate  «AR006774,  Keichline  & 
Associates,  Fullbrook,  California.  Mr. 
Keichline  determined  that  the  Property 
had  a  feir  market  value  of  $287,250.  He 
also  determined  that  the  Property's 
marketability  was  negatively  impacted 
by  the  present  slow  market  and  severe 
erosion  of  property  values  experienced 
in  Southern  California  over  the  past 
three  years.  Mr.  Keichline  also  stated 
that  the  present  low  interest  rates  have 
failed  to  boost  market  activity  in  the 
area  of  the  Property  and  that  the  area's 
typical  land  sales  are  still  financed  by 
the  owner-seller. 

3.  The  applicants  propose  that  the 
Plan  sell  the  Property  to  the  Smiths  for 
the  fair  market  value  of  the  Property  as 
determined  by  a  qualified,  independent 
appraiser  on  the  date  of  the  Sale.  The 
applicants  represent  that  the  proposed 
Sale  is  in  the  interest  of  the  Plan 
because  economic  conditions  in 
California,  and  in  particular  in  San 
Diego  County,  have  been  and  are 
currently  causing  property  values  to 
decline,  as  well  as.  causing  a  decline  in 
the  development  of  residential  and 
commercial  properties.  Furthermore. 
San  Diego  County  continues  to 
experience  severe  drought  conditions 
causing  the  cost  of  water  to  be 
prohibitively  expensive  for  the  farming 
of  avocado  groves. 

The  applicants  represent  that  during 
1992  the  Property  had  an  income  of 
$7,334  from  the  sales  of  avocados  and 
rental  payments;  however,  the  Property 
incurred  expenses  of  $20,388  during  the 
same  period.  >>  Furthermore,  the 


applicants  represent  that  not  only  was 
the  Plan  subject  to  the  general  risks 
inherent  in  farming;  but  that  avocado 
farming  is  subject  to  greater  risks  and 
wider  variations  of  income  because  of 
the  tmstable  demand  for  avocados  and 
the  inclement  weather  conditions  and 
costly  water  supplies  in  the  area  where 
the  Property  is  located. 

The  applicants  contend  that  the 
proposed  Sale  will  enable  the  Plan  to 
invest  its  funds  from  the  Sale  in  income- 
producing  investments  which  are  more 
stable  with  less  risks  to  Plan 
participants.  The  Plan  will  receive  cash 
and  will  not  incur  any  expenses  from 
the  proposed  transaction. 

4.  In  siunmary,  the  applicants 
represent  that  the  proposed  transaction 
will  satisfy  the  statutory  criteria  for  an 
exemption  under  section  4975(c)(2)  of 
the  Code  because  (a)  the  proposed  Sale 
will  be  a  one-time  transaction  for  cash; 
(b)  the  Plan  will  receive  not  less  than 
the  fair  market  value  of  the  Property  on 
the  date  of  the  Sale  as  determined  by  a 
quaUfied,  independent  appraiser;  (c)  the 
Plan  will  not  pay  any  real  estate 
commissions  nor  any  other  fees  or 
expenses  in  connection  with  the 
proposed  Sale;  and  (d)  the  Smiths,  who 
are  the  only  participants  in  the  Plan, 
desire  that  the  transaction  be 
consummated. 

NOTICE  TO  MTERESTEO  PERSONS:  Since 
the  Smiths  are  the  only  participants 
affected  by  the  proposed  transaction, 
there  is  no  need  to  distribute  notice  to 
interested  persons.  Comments  and 
requests  for  a  hearing  must  be  received 
by  the  Department  within  30  days  after 
publication  of  this  notice  in  the  Federal 
Register. 

FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
C.  E.  Beaver  of  the  Department, 
telephone  (202)  219-6881.  (This  is  not 
a  toll-free  niunber.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  of 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 


■■Tha appUcanta lapiaaant  that  no  aocpanaaa  wwa 
incuirad  by  tha  Plan  from  iaaaing  tha  6  aota  paioal 
to  tha  Smitha  ainca  19S4.  baouaa  of  tha  "tripla  nal" 


fcaturaa  cootalnad  in  tha  laaaa.  In  addition,  tha 
Indapandant  fldudaiy  repraaaatlng  tha  Plan  under 
tha  laaaa  atataa  that  ha  baa  monitorad  tha  laaaa 
ainca  19S4  and  haa  diacovaiad  no  dabulta  under 
th4  laaaa  and  haa  dalanninad  tha  ranta  to  have  been 
tha  bir  market  rantal  vahia. 
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of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  foct  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete  and 
accurately  describe  all  material  terms  of 
the  transaction  which  is  the  subject  of 
the  exemption.  In  the  case  of  continuing 
exemption  transactions,  if  any  of  the 
material  facts  or  representations 
described  in  the  application  change 
after  the  exemption  is  granted,  the 
exemption  will  cease  to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  change,  application  for  a  new 
exemption  may  be  made  to  the 
Department. 

Signed  at  Washington.  DC.  this  14th  day  of 
December,  1993. 
Ivan  Strasfield, 

Director  of  Exemption  Determinations. 
Pension  and  Welfare  Benefits  Administration, 
Department  of  Labor. 

(FR  Doc.  93-30881  Filed  12-16-93;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Nuclear 
Waste;  Meeting;  Correction 

Notice  of  the  Advisory  Committee  on 
Nuclear  Waste  (ACNW)  60th  meeting 
that  was  published  in  the  Federal 
Register  on  Wednesday,  December  1, 


1993  (58  FR  63403)  states  that  this 
meeting  will  start  at  3  p.m.;  it  should  be 
changed  to  11  a.m.,  Monday,  December 
20, 1993,  room  P-422,  7920  Norfolk 
Avenue,  Bethesda,  Maryland.  All  other 
items  pertaining  to  this  meeting  remain 
the  same  as  published  previously. 

For  further  information  contact:  Dr. 
John  T.  Larkins,  Executive  Director  of 
the  office  of  the  ACRS  (telephone  301/ 
492-4516)  between  7:30  a.m.  and  4:15 
p.m.  (EST). 

Dated:  December  14. 1993. 
John  C  Hoyle, 

Advisory  Committee  Management  Officer. 
(FR  Doc.  93-30944  Filed  12-16-93;  8:45  am] 
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[Docket  Nos.  50-57  and  70-687] 

Cintichem,  Inc.;  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  a  scheduler 
exemption  pursuant  to  10  CFR  20.2301 
from  the  requirements  of  10  CFR 
20.1001-20.1208  and  20.1501-20.2401 
to  Cintichem,  Inc.  (the  Licensee). 
Instead  of  implementing  the 
requirements  of  10  CFR  20.1001- 
20.1208  and  20.1501-20.2401, 
Qntichem  would  complete  the 
decommissioning  of  the  Tuxedo,  New 
York  facility  in  accordance  with  the 
applicable  requirements  of  10  CFR  20.1- 
20.104  and  20.107-20.601  and  20.601. 
Cintichem  would  be  requiped  to  comply 
with  the  requirements  of^  CFR 
20.1301  and  20.1302.  This  exemption 
would  be  in  effect  from  January  1, 1994, 
until  December  15, 1995,  the  expiration 
date  of  Cintichem's  Special  Nuclear 
Material  (SNM)  license. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  approval  of  the  proposed  action 
would  permit  the  Licensee  to  complete 
the  decommissioning  of  its  Tuxedo, 
New  York  facility  without 
implementing  10  CFR  20.1001-20.1208 
and  20.1501-20.2401.  However, 
Qntichem  would  be  required  to  comply 
with  the  requirements  of  10  CFR 
20.1301  and  20.1302.  Instead  of 
implementing  the  requirements  of  10 
CFR  20.1001-20.1208  and  20.1501- 
20.2401,  Cintichem  would  complete  the 
decommissioning  of  the  Tuxedo,  New 
York  facility  in  accordance  with  the 
applicable  requirements  of  10  CFR  20.1- 
20.104,  20.107-20.601  and  20.1301- 
20.1302.  This  exemption  would  be  in 
effect  from  January  1, 1994,  imtil 
December  15, 1995,  the  expiration  date 


of  Cintichem's  Special  Nuclear  Material 
(SNM)  license.  If  decommissioning 
operations  have  not  been  completed  at 
that  time,  the  schedular  exemption 
would  be  evaluated  in  conjunction  with 
the  renewal  of  Cintichem's  SNM 
license. 

Cintichem  began  decommissioning  its 
Tuxedo,  New  York  facility  following  the 
approval  of  the  Licensee's 
decommissioning  plan  and  the  issuance 
of  a  license  amendment  authorizing 
decommissioning  in  January  1992  and 
an  order  authorizing  decommissioning 
in  November  1991.  By  January  1. 1994, 
Cintichem  estimates  that  80  percent  of 
the  decommissioning  operations  will  be 
completed  at  the  facility  and  only  about 
25  millicuries  (mCi)  of  licensed 
radioactive  material  will  remain  at  the 
facility  primarily  as  contamination  on 
structural  or  equipment  surfaces  and  in 
the  soil  in  excess  of  release  criteria  and 
natural  background.  Cintichem 
estimates  that  the  decommissioning 
operations  at  the  facility  will  be 
completed  by  August  1994.  When 
decommissioning  operations  are 
completed,  the  Licensee  intends  to 
request  that  the  NRC  licenses  at  the 
facility  be  terminated  and  the  facility  be 
released  for  unrestricted  use. 

Need  for  Proposed  Action 

The  schedular  exemption  would  defer 
the  implementation  of  the  requirements 
of  10  CFR  20.1001-20.2401.  whicb  is 
mandatory  for  all  NRC  licensees  on 
January  1. 1994.  unless  the  NRC. 
pursuant  to  10  CFR  20.2301  grants  an 
exemption  from  these  requirements.  The 
schedular  exemption  would  allow 
Cintichem  to  complete 
decommissioning  of  its  Tuxedo,  New 
York  facility  under  the  current  radiation 
protection  requirements  of  10  CFR  20.1- 
20.104  and  20.107-20.601.  In  addiUon. 
Cintichem  would  be  required  to  comply 
with  the  requirements  of  10  CFR 
20.1301  and  20.1302.  The  exemption 
would  be  in  effect  from  January  1, 1994, 
until  December  15. 1995,  the  expiration 
date  of  Cintichem's  Special  Nuclear 
Material  (SNM)  license.  If 
decommissioning  operations  have  not 
been  completed  at  that  time,  the 
schedular  exemption  would  be 
evaluated  in  conjunction  with  the 
renewal  of  Cintichem's  SNM  license. 
Based  on  the  following  information 
provided  by  Cintichem  in  letters  dated 
July  15.  August  27,  and  October  1, 1993. 
NRC  staff  determined  that  gra^ng  the 
proposed  schedular  exemption  would 
ensure  adequate  protection  of  facility 
workers  and  the  public  and  reduce 
unnecessary  costs  for  Cintichem. 

1.  The  decommissioning  project  will 
be  approximately  80%  completed  by 
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January  1. 1994.  tbn  naadateiy 
impleowntatioa  date  at  K)  CFK 
2ai(»01-20.2401.  la  •ddi^oa.asirfltiJy 

1993,  ovw  03%  of  tfa«  ndjoactive 
matsrial  has  been  removed  b%sm  the  ate. 
with  the  ottxiBuliy  «xpoMd  iadividuai 
receiving  only  1.88  rem  for  any  12 
moaUi  jMciod  A«  cMch.  Citfticbflni 
believes  that  the  beoefita  from 
implementing  10  CFR  aa  1001-20.2461 
will  not  be  realized  diui^  the 
remaiader  of  tbe  decommissiacui^ 
pnqed. 

2.  Over  97%  of  tike  estiaMlad  worlMT 
racfiation  exposure  will  have  been 
incurred  by  January  1. 1994.  The 

.  remaining  estimated  worker  radiatios 
exposure  tot  the  project  after  |asuary  1. 

1994,  is  8jB  pecson-seiB  (iwhofe  body) 
which  would  be  received  by  about  SO 
workeca.  The  maximum  estimated 
annual  whole  body  dose  to  any  one 
worker  after  January  1, 1994.  is  0.6  rem. 

3.  Only  aboiit  25  raCi  of  licensed 
radioactive  material  will  remain  at  the 
site  by  January  1, 1994.  The  tedioactive 
material  that  is  estimated  to  be  oa^sate 
will  be  thai  which  is  presaot  m 
contamination  on  structural  or 
equipment  surfaces  and  in  tbe  soil  ia 
excess  of  release  chtexia  and  natural 
baek'eround. 

4.  No  work  involving  the  potential  for 
exposure  to  airborne  radioactivity  in 
exoees  of  10%  Maximua  Pemissibie 
CoBceatratioB  limits  specified  to  10  CFR 
20.103(aMl}  is  expected  in  1994. 

5.  The  average  estimated  individual 
occupational  radiation  exposure  should 
not  b«  greater  than  0l18  rem  (\vhoie 
body)  for  1994. 

6.  Implementation  of  the  10  CFR 
20.1001-20.2401  requirements  would 
cost  an  additional  1.24  raiUion  dollars. 
Cintichem  believes  that  the  cost  of 
implementing  the  requirements  of  10 
CFR  20.1001-20.2401  is  not  justified 
from  a  health  and  safety  per^»ectiv«. 

Environmental  Impacts  of  the  Proposed 
Action 

NRC  staff  initially  evaluated  the 
Licensee's  decommissioning  plan  before 
issuing  the  license  amendn^t  and 
order  authorizing  decommissioning  of 
the  facility  and  concluded  that  the 
decommissioning  of  the  facility  under 
10  CFR  20.1-20.601  would  have  no 
significant  impact  on  the  quality  of  the 
human  environment.  In  its 
decomissicning  plan  dated  October  19. 
1990.  and  in  additional  information 
supplied  in  support  of  the 
decommissioning  plan,  Gnlichem 
estimated  that  the  total  exposure  for 
decommissioning  their  facility  would  be 
368  person-rem  (whole  body).  In 
evaluating  the  decommissioning  plan 
NRC  staff  concluded  that  Qntidiem  had 


developed  pelldes  moi  nraoedvres  that 
BMiBtannd  occn^doBal  laibatiao 
exposutea  witkai  rediatioa  exposure 
Umits  and  es  low  as  naeenabtT 
achaevaUe  (ALARA).  Ttie  total  exposure 
from  riHrwiMiailiiiiieg operations,  to 
date,  has  been  MO  paaaiHan  (wiMile 
bodyior  about  58%  of  thw  estimated 
exposvre  far  this  pant  in  the 
deconuwssioning  opeiettons.  In 
addition,  in  April  1992.  Cinticbem 
adopted  an  administrative  dose  iimit  far 
occupational  radietioa  expoaun  of  4 
rem  per  year  (whole  body)^To  dale,  the 
maximally  e>^osed  woritef  has  received 
1.88  rem  (whole  body}  for  any  12-moath 
period. 

Cintichem  estimated  That  the 
eocwpetional«(pe«wethet  will  be 
received  durtiig  tkm  reaMiaing 
decommissioning  operations  is 
estimated  to  be  about  8.Sp«non-«««    . 
(whole  body)  and  that  this  exposure  wrill 
be  received  by  about  50  woiters.  "Hie 
maximum  estimated  aimual  whole  body 
dose  to  any  one  worker  after  January  1« 
1994,  is  0.6  rem. 

Cintichem  stated  that,  based  on 
environrnental  monitoring  data  to  date 
(thermoluminescent  dosimeters  and  air 
and  water  sampling),  the  estimated 
annual  radiation  exposure  received  by 
residents  living  near  the  site  from 
decommissioning  operations  at  the 
Cintichem  facility  will  not  be  in  excess 
of  that  received  from  natural 
background.  Staff  has  reviewed 
Cintiotem's'  environmental  monitorir^g 
data  and  believes  that  doses  to  members 
of  the  public  from  decoramissionii\g 
operations  at  the  Cmtirfiem  fedlity  will 
not  be  measurable  above  natural 
background. 

CintidkeiB  concluded  that  based  on 
these  fector;  the  intent  of  10  CFR 
20.1001-20.2401  would  be  realized. 
NRC  staff  believes  that  there  would  be 
minimal  benefit  to  tvorkar  or  public 
protection  from  implementing  the 
requiremfmts  of  10  CFR  20.1001- 
20.2401  for  the  duratian  of  the 
decommtssioning  operations  at  the 
Cintichem  facility  because  existing 
programs  and  procedures  already  in 
place  at  the  Cintichem  facility  limit 
radiation  exposures  to  less  than  the 
limits  in  10  CFR  20.1001-20.2401, 
decommissioning  operations  will  be 
performed  for  a  Umited  time  after 
January  1, 1994,  and  the  amount  erf 
radioactive  mstarral  that  is  expected  to 
be  on-site  after  January  1. 1994,  is  small 
(25  mCi). 

The  proposed  schedular  exemption 
does  not  af^Bct  plant  nonradiological 
effluents.  la  addition,  the  proposed 
schedular  exemption  woukl  not 
authorize  a  chaage  in  licensed  activities. 
Under  the  eNeGaptioo.  CSntichem  woukl 


be  required  to  comply  with  the  effluent 
release  limits  in  20.1302.  In  addition, 
the  New  YoA  State  Department  of 
Environmental  Conserration  (NYSDEQ 
has  issued  proposed  effluent  linrits  that 
are  identical  to  those  contained  in  10 
CPU  26.1302.  The  NYSDEC  regulations 
are  expected  to  become  effective  in  early 
1994.  Because  the  Licensee  is  also 
subject  to  *e  NYSDEC  requirements, 
the  lioeneee  'will  be  required  to 
maintain  effluent  releases  at  those  levels 
specified  in  10  CFR  20.1302  by  both 
NRC  and  NYSDEC  With  regard  to 
potential  radiological  and  non- 
radiological  impacts,  the  Commisaon 
concludes  that  there  are  no  measurable 
radiological  or  non-radiological  impacts 
associated  vriA  this  exemption. 

Alternatives  to  the  Proposed  Action 

NRC  Staff  evaluated  the  akeraative  to 
this  proposed  action,  namely  denying 
the  Licensee's  request  and  requiring 
CinticheiB  to  comply  with  10  CFR 
20.1001-20.2401  bejgirning  on  January 
1, 1994.  Staff  oonchided  that  den3rii^ 
the  Lioensee's  request  wonH  not  result 
in  lesser  environmental  impacts  than 
the  proposed  action  because  of  the 
lower  effluent  releese  and  public  dose 
Umits  in  10  CFR  Z0.1301  and  13<»2 
would  be  required  by  the  NRC  ki  both 
approaches.  !n  addition,  doses  to 
workers  are  expected  to  be  hjw  in  both 
approadaes.  For  reasons  discussed 
above.  NRC  staff  concluded  that  any 
lesser  environmental  impacts  that 
would  be  expected  from  adopting  the 
requirements  of  10  CFR  20.1001- 
20.2401  would  also  not  be  reaHzed  « 
the  Cintichem  facility. 

In  \hai  the  NRC  concluded  dtat  there 
are  no  significant  environmental 
impacts  that  would  result  from  the 
proposed  action,  any  additional 
alternatives  with  equal  or  ^eater 
impacts  need  not  be  evaluated. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  already  evaluated 
as  part  of  the  approval  of  the  Licensee's 
decomxaissioning  plan. 

Agencies  and  Persons  Consulted 

The  Licensee  initiated  this  action.  Tbe 
New  York  State  Departments  of 
Environmental  Conservation  and  Labor 
were  consulted  end  had  no  objections  to 

granting  the  Licensee's  request. 

Finding  of  No  Significant  Impact 

Based  on  this  environmental 
assessment,  NRC  staff  concludes  that 
the  proposed  action  will  not  have  a 
significant  impact  on  the  quality  of  the 
human  environment.  Therefore,  the 
Coihmission  has  determined  not  to 
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prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  additional  information,  see  the 
Licensee's  request  for  an  exemption 
dated  July  15, 1993  and  additional 
information  dated  August  27, 1993,  and 
October  1, 1993,  that  is  available  for 
inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Street  NW., 
Washington,  DC  20037. 

Dated  at  Rockville.  Maryland,  this  8th  day 
of  December  1993. 

For  the  Nuclear  Regulatory  Commission. 
John  H.  Austin. 

Oiief.  Decommissioning  and  Regulatory 
Issues  Branch,  Division  of  Low-Level  Waste 
Stanagement  and  Decommissioning,  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
IFR  Doc.  93-30804  Filed  12-16-93;  8;45  am] 

BIUJNQ  CODE  7S90-01-M 


[Docket  No*.  SO-390  and  50-391] 

Tennessee  Valley  Authority  Availability 
of  Safety  Evaluation  Report 
Supplement  Related  to  the  Operation 
of  Watts  Bar  Nuclear  Plant,  Units  1  and 

Z 

The  U.S.  Nuclear  Regulatory 
Commission  has  published  the  Safety 
Evaluation  Report,  Supplement  12 
(NUREG-0847,  Supp.  12)  related  to  the 
operation  of  Watts  Bar  Nuclear  Plant. 
Units  1  and  2,  Docket  Nos.  50-390  and 
50-391. 

Copies  of  the  report  have  been  placed 
in  the  NRC's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street 
NW..  Washington.  DC  20555,  and  in  the 
Local  Public  Document  Room. 
Chattanooga-Hamilton  Library,  1001 
Broad  Street.  Chattanooga.  Tennessee 
37402,  for  review  by  interested  persons. 
Copies  of  the  report  may  be  purchased 
from  the  Superintendent  of  Documents. 
U.S.  Government  Printing  Office.  Post 
Office  Box  37082.  Washington.  DC. 
20013-7082.  GPO  deposit  account 
holders  may  charge  orders  by  calling 
202-512-2249  or  2171.  Copies  are  also 
available  from  the  National  Technical 
Information  Service.  5285  Port  Royal 
Road.  Springfield.  Virginia  22161. 

Dated  at  Rockville.  Maryland  this  13th  day 
of  December  1993. 

I^or  the  Nuclear  Regulatory  Commission. 
Frederick ).  Hebdon, 

Director,  Project  Directorate  11-4,  Division  of 
Reactor  Projects — I/II.  Office  of  Nuclear 
Regulatory  Commission. 
IFR  Doc.  93-30803  Filed  12-16-93;  8:45  am] 
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OFRCE  OF  MANAGEMENT  AND 
BUDGET 

Accounting  Standards  for  Direct  Loans 
and  Loan  Guarantees 

AGENCY:  Office  of  Management  and 
Budget. 

action:  Notice  of  document  availability. 

SUMMARY:  This  Notice  indicates  the 
availability  of  another  Statement  of 
Federal  Financial  Accounting 
Standards.  "Accoimting  for  Direct  Loans 
and  Loan  Guarantees,"  adopted  by  the 
Office  of  Management  and  Budget 
(OMB).  The  accounting  standards  were 
recommended  by  the  Federal 
Accounting  Standards  Advisory  Board 
(FASAB)  and  adopted  in  their  entirety 
by  OMB. 

ADDRESSES:  Copies  of  the  Statement  of 
Federal  Financial  Accounting  Standards 
No.  2,  "Accounting  for  Direct  Loans  and 
Loan  Guarantees."  may  be  obtained  for 
$6.00  each  from  the  Superintendent  of 
Documents,  Government  Printing 
Office.  Washington,  DC  20402-9325 
(telephone:  202-783-3238),  Stock  No. 
041-001-O0416-5. 

FOR  FliRTHER  INFORMATION  CONTACT: 

Ronald  Longo  (telephone:  202-395- 
3993).  Office  of  Federal  Financial 
Management.  Office  of  Management  and 
Budget.  725  17th  Street  NW.— room 
10235.  Washington.  DC  20503. 

SUPPLEMENTARY  INFORMATION:  This 
Notice  indicates  the  availability  of  the 
Statement  of  Federal  Financial 
Accounting  Standards  (SFFAS)  entitled 
"Accounting  for  Direct  Loans  and  Loan 
Guarantees."  adopted  by  the  Office  of 
Management  and  Budget  (OMB).  The 
accounting  standards  were 
recommended  by  the  Federal 
Accounting  Standards  Advisory  Board 
(FASAB)  in  July  1993.  and  adopted  in 
their  entirety  by  OMB. 

Under  a  Memorandum  of 
Understanding  among  the  General 
Accounting  Office,  the  Department  of 
the  Treasury,  and  OMB  on  Federal 
Government  Accounting  Standards,  the 
Comptroller  General,  the  Secretary  of 
the  Treasury,  and  the  Director  of  OMB 
decide  upon  principles  and  standards 
after  considering  the  recommendations 
of  FASAB.  After  agreement  to  specific 
principles  and  standards,  they  are  to  be 
published  in  the  Federal  Register  and 
distributed  throughbut  the  Federal 
government. 
John  B.  Arthur, ' 

Assistant  Director  for  Administration 
[FR  Doc.  93-30750  Filed  12-16-93;  8:45  am] 
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Office  of  Federal  Procurement  Policy 

Use  of  Past  Performance  Information 
in  the  Source  Selection  Process 

AGENCY:  Executive  Office  of  the 
President;  Office  of  Management  and 
Budget;  Office  of  Federal  Procurement 
Policy  (OFPP). 

ACTION:  The  Office  of  Federal 
Procurement  Policy  is  requesting 
comments  and  suggestions  with  regard 
to  the  establishment  of  a  pilot  program 
to  increase  the  use  of  past  performance 
information  in  the  selection  of 
government  contractors. 


BACKGROUND:  One  of  the  highest 
priorities  of  OFPP  over  the  coming  years 
will  be  to  reform  federal  procurement 
practices  so  that  past  performance 
becomes  a  crucial  part  of  the  contract 
award  process.  Whenever  firms  in  the 
commercial  world  make  decisions  about 
what  suppliers  to  deal  with,  vendor  past 
performance  plays  a  dominant  role  in 
such  decisions.  Frequently,  however,  in 
the  federal  procurement  system  past 
performance  is  not  given  sufficient 
consideration  in  making  contract 
awards.  There  is  no  feature  of  our 
procurement  system  so  inimical  to 
excellence  in  government — and  so 
contrary  to  common  sense — as  this  one. 
In  terms  of  the  pilot  program,  OFPP's 
intent  is  to  work  to  emphasize  past 
performance  not  simply  by  issuing 
policy  and  regulatory  language,  but  by 
cooperating  with  interested  agencies  to 
implement  actual  changes  in 
procurement  practice.  OFPP's  approach 
will  be  to  work  concurrently  on  three 
initiatives: 

1.  Obtaining  Pledges.  OFPP  will  work 
with  interested  agencies  to  develop 
"pledges."  These  pledges  will  commit 
agencies  to  using  past  performance  as  a 
major  selection  criteria — at  least  as 
significant  as  any  other  non-price 
factor — in  the  award  of  a  particular 
contract  or  group  of  contracts  coming  up 
for  competition  over  the  next  12-18 
months.  Agencies  taking  this  pledge 
will  form  action  teams,  with  OFPP 
participation  and  support,  to  work 
through  the  specific  procurement  issues 
and  processes  necessary  to  implement 
the  pledge. 

2.  Development  of  Guidance 
Documents.  This  initiative  is  longer 
range  and  includes  the  development  of 
a  "how  to  do  it"  guide  booklhat 
explains  past  performance  philosophy, 
procedures,  and  practices.  "The  plan  is  to 
use  materials  already  developed  by 
other  agencies,  as  well  as  materials 
developed  by  the  action  team  discussed 
above,  for  the  preparation  of  a 
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goiwapHntwidc  fyi40  (k«t 
tailor  to  meet  their  needs. 

3.  Ootreorfi  fwgxnm.  Over  the  next 
two  to  three  months.  OFPP  wil!  meet 
with  major  Agency  Procurameot 
Execvtives  «^  turith  tim  Smaii  A§ODcy 
Council  to  soiiot  idau.  concerns,  aad 
suggestions  for  advancing  the  uMof 
past  performance.  Meetii^  uill  -also  he 
held  to  obtain  the  ideas  and  views  of 
other  members  of  the  piocuremciit 
community,  iocludtng  coi^assianal 
staffs  eod  various  private  oijganizatjaas 
and  groups. 

PUBLIC  MEmNQ:  A  public  meetii^  will 
be  held  in  room  2010.  New  Executive 
Office  Building.  725  174  Street  NW.. 
Washington,  DC  at  10  a.m.,  January  II, 
1994.  Persons  or  arganizatixms  wi&hiog 
to  piBseot  ideas  or  aiggwtinng  about  the 
pilot  prq^am  or  other  specific  actions 
that  OFPP  and  other  govezameal 
agBBdes  cam  take  to  iacraase  the  use  of 
past  per  iumtance  iafonaaliaD  m  the 
soHToe  aaiedaoB  psocMs  are  eiioour^ed 
to  attend  the  aaeetii^  kVntlea 
statements  will  be  ecxepted  by  OFPP  at 
the  public  meeting  and  persons  or 
OTganizatkms  wisfaiBg  to  make  oral 
statemjpM  wiM  h»  giwi  gve  mwatas 
eech  fo  present  views  Persons  and 
orgaiiaatioRs  witli  skniSar  positions  an 
encc&iraged  to  satact  •  coounoii 
spokesnan  for  tbe  pMsentation  of  their 
views.  Permae  wiskug  to  attend  acd/or 
present  statemeBts  at  the  puMic  meeting 
should  oootact  Ms.'Mogaret  B.  Davie  at 
202-395-6803  prior  to  3:38  p  tn., 
January  12, 1094,  in  order  to  be  cieared 
for  adminance  to  the  New  Executive 
Office  Building.  Entrance  to  the 
bmlding  is  on  17th  Street  NW. 

DATES:  Comments  and  suggestions  ia 
response  to  this  Federal  Register  notice 
should  be  receivad  in  OFPP  by  close  of 
business,  January  12.  1994.  Stateraents 
to  be  piresented  at  tfae  public  roeetiag 
should  be  received  by  January  12. 1994. 

AOORESSES:  CommeiUs  and  statements 
should  be  submitted  lo  the  Office  of 
Management  ar.d  Budget,  Office  of 
Federal  Procurement  Policy,  room  9013. 
New  Executive  Office  Building,  725 
17th  Street  NW.,  Washington,  DC  20503. 

FOR  FURTHB?  MRMMATION  COKTACT: 

Charles  W.  QaA,  OFPP,  Office  of 

Management  and  Biuiget,  Washington. 

DC  20503,  202-395-6805 

Stavan  Kslmaa, 

Adminitb^or. 

IFR  Doc.  93-30751  Filed  12-1fr-«.«:4S«a] 


SECURmES  AM0£3GCMAMQE 
COMMISSION 

[Wllsaii  Na  34-33319;  fBefto.  ST-TT-^ 

Consolidated  Tape  Association;  Order 
Granting  Approval  of  Sixteenth 
Substantive  Amendment  to  the 
n  II  ijalii  CeaaoUilatad  Tapa 
MSWA.WUUII  Plan  ana  tweiiueui 
Substaalhw  Aaiandaiant  to  the 
ConsoUdatad  Ouolatfon  Pton 

December  10, 1993. 

I.  lAkmdnction  ^ 

Qd  Sentember  14. 1993.  the 
Consolidated  Tape  Aswciatioo  |"CTA") 
and  the  Consolidated  Quotation  T'CQ") 
Plan  Paiticipents  filed  with  the 
Securities  and  Exchange  Commissioa 
("Commission"  or  "SEC")  the 
amendflMBtslo  the  Restated  CTA  FWn 
and  '^OQ  Plm  ptirmant  to  Rule 
1  iAa3-l  of  tfie  Secwtties  Exdiange  Aioi 
of  1934  TActn.  The  proposed 
amendments  wouU  e^tabKsb  criteria  to 
aid  in  the  d^ermination  Of  tlie  fee 
payab4e  by  a  new  entrant  faito  either  «r 
both  plans,  to  change  references  to  iIh 
Midwest  Stock  Exchange  TMSE")  in  the 
phn-  tn  llis  fjiir^fti  Ttnrt  Firihaiy 
("CHX").«nd  to  update  the  addresses  of 
the  Participants. 

Notice  «l  the  filing  appeared  in  dM 
Federal  B^gistar  on  Septeaaber  29, 
1993.1  No  commeBt  ietters  wen 
received.  For  the  reasons  discussed 
below.  An  Comanssian  has  deftennined 
to  grant  approval  of  tbe  proposal. 

ILBadtpvand 

Since  the  CTA  Plan  was  first 
approved  by  the  Commission  on  May 
10, 1974,2  three  additional  national      ^ 
securities  exchanges  (Boston  Stock 
Exchange  ("BSE"),  Cincinnati  Stock 
Exchange  ("CSE^,  and  Chicago  Board 
Options  Exchange  C'CBOE"))  have 
joined  as  participants  in  the  Restated 
CTA  Plan.  Similariy,  two  nationel 
securities  exchei^iBe  fCSE  and  CBOE) 
and  one  national  secttrities  association 
(National  Association  of  Securities 
Dealers  ("NASD"))  have  joined  the  CQ 
Plan  siibsequent  to  its  inception.*  While 
the  new  entrants  foliowed  die  entey 
prooedTires  prescribed  in  tbe  Plans,  the 
Participants  determined  the  msnner  in 
which  each  new  entrant  should 
reimburse  tbe  other  Participanls  for 


'  Secjr.«9slitct;ang«  Art  Raieise  No.  329«6 
|S«plember  22,  1993),  58  FR  S0eS4. 

>  Securities  Exchange  Act  Release  tte  icrar  IMw 
10.  1974),  39  FR  17798. 

*The  CQ  Plan  ww  approvad  by  ihe  CaniBissioD 
OB  Jtmamy  2S,  isaa.  Seuiiltlw  Eaannge  Act 
RalaM«  No.  lesiS  Oanuuy  2Z.  tMPL4SrSaSM 


development  costs  on  «  case-by-caee 
basis.'* 

In  addition,  the  name  of  one  of  the 
exchanges  and  the  addresses  of  the 
participants  needed  to  be  updated. 

in.  Oescripituui  aadParpaae 

The  purpose  of  the  amendments  is  to 
introduce  into  the  Plans  criteria  to  aid 
in  the  determination  of  the  fee  payable 
by  a  new  entrant  into  either  or  bodi 
Plans.  The  oitry  fee  is  desigaed  tn  allow 
the  new  entrant  to  reimbursa  the  ather 
Participanis  tor  aa  a^ipropriate  portion 
of  the  development  costs  that  have  been 
expended  in  creating  the  CTA  and  CQ 
facilities.  By  introducing  tbe  criteria,  the 
Participants  hope  to  eliminate  previous 
uncertainty  surroundli^  the 
determination  of  the  Plan-entry  fee. 

In  addition,  the  amendments  change 
references  to  the  Midwest  Stock 
Exchange  ("MSE")  in  the  Wans  to  the 
Chicago  Stock  Exchange  ("CHX")  in 
order  to  comport  widi  t^  Participaiit's 
recent  name  change.  It  also  updates  the 
addresses  of  the  Participants. 

IV.  Diacusaian 

The  Oonnriasion  has  detarnttned  thai 

the  CTA/CQ  Plan  amendments  are 
consistent  with  the  Act.  Rule  llAa3- 
2(c)(2)  und  V  the  Act  requires  that  the 
Comnrieeioa  approve  an  aawadment  to 
an  effeotive  Natiaaal  Maricet  System 
plan  if  ilinds  tiiat  the  amendment  is 
neceaaary  or  ap^irapriata  in  the  public 
Intaaast,  far  (he  aaaiBtenaa^e  cf  fair  and 
'  orderly  markets,  or  otherwise  in 
furtherance  of  the  AcL  In  makix^  such 
a  determination  the  Cammifisioo  aoust 
examine  section  llA  of  the  Act  and 
Rule  llAa3-2a))(5jliJ.  promulgated 
thweunder.  Rule  llAa3-2th)(5j(i) 
provides  that  every  national  mariret 
system  plan,  or  any  amendment  thereto, 
shall  provide  a  description  of  tbe 
manne;  in  which  any  facility 
contemplated  by  the  plan  or  amendniCTil 
will  be  operated,  including  a 
description  of  the  terms  and  conditions 
under  which  brokers,  dealers,  and/or 
self-regulatory  organizations  will  be 
granted  or  denied  access,  including 
specific  procedures  and  standards 
governing  the  groating  or  depiel  of 
access.  AcoorcSngly.,  the  Coaaanssian 
finds  that  tniplementstion  of  the  crit«-ia 
to  aid  in  the  determination  of  the  fee 
payable  by  a  new  entrant  into  either  or 
both  Plans  consistent  with  the  Act  and 
the  Rules  thereunder. 


'ThetBC^wwawogifBcaBlPfbcpam  H> 
)oin  the  Plat,  la  wiAitittiing.M  mpftefntte  «Qtrv 
fee,  the  Participants  retainod  $m  twMUe«aasB>tani 
to  asseu  the  valite  to  CBOE  of  the  gnu  t  of  acr.BM 
to  tbe  CTA  and  OQ  facSitles  and  negotiated  (he 
entry  fee  based  in  large  part  ■■  fh 
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V.  CooclulkMii 

For  the  reasons  discussed  above,  the 
Commission  finds  that  the  proposed 
amendments  to  the  CTA  and  CQ  Plans 
are  consistent  with  the  Act.  particularly 
Rules  llAa3-2(cJ(2)  and  llAa3- 
2(b)(5)(i)  thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  llA  of  the  Act.  that  the 
amendments  to  the  CTA  and  CQ  Plans 
be,  and  hereby  are,  approved. 

For  the  Commissioa,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

IFR  Doc.  93-30786  Filed  12-16-93;  8:45  am] 

BiujNC  cooe  Mi»-ei-« 


66041 


[ReleaM  Na  34-33328;  File  No.  SR-AMEX- 
93-35] 

Self-Regulatory  Organizations;  Order 
Granting  Accalaratad  Approval  of 
Proposed  Rule  Ctuinge  by  the 
American  Stock  Exchange,  Inc., 
Relating  to  Equity  Unked  Term  Notea 

December  13, 1993. 

On  November  12. 1993.  the  American 
Stock  Exchange.  Inc.  ("Amex"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act"),i  and  Rule  19b-4 
thereunder.!  a  proposed  rule  change 
relating  to  Equity  Linked  Term  Notes 
("ELNs").  Notice  of  the  proposal 
appeared  in  the  Federal  Register  on 
November  19.  1993.3  No  comment 
letters  were  received  on  the  proposed 
rule  change.  This  order  approves  the 
Exchange's  proposal. 

The  Amex  proposes  to  amend  section 
107B  of  the  Amex  Company  Guide 
("Guide")  with  respect  to  the  listing 
piteria  for  ELNs.*  ELNs  are 
intermediate  term  (two  to  seven  years), 
non-convertible,  hybrid  debt  securities, 
the  value  of  which  is  linked  to  the 
performance  of  a  highly  capitalized, 
actively  traded  common  stock.  ELNs 
may  provide  for  periodic  interest 
payments  to  holders  based  on  fixed  or 
floating  rates,  or  they  may  be  structured 
as  "zero  coupon"  instruments  with  no 
payments  to  nolders  prior  to  maturity. » 

•  17  era  200.3O-3(aM27)  (1989). 

'  15  U.S.a  7i$(bKl)  (1988). 

»17Cra240.19b-«(1992). 

'See  Securities  Exchange  Act  Release  No.  33190 
(November  12. 1993),  5S  FR  61114. 

*The  Commission  approved  the  Usting  and 
trading  of  ELNs  on  May  20.  1993.  See  Securities 
Exchange  Act  Release  No.  32343  (May  20,  1993),  58 
FR  30833  ("Exchange  Act  Release  No.  32343"). 

'The  Exchange  has  agreed  to  notify  the 
Commission  if  an  issuw  of  ELNs  provides  for 


ELNs  may  be  subject  to  a  "cap"  on  the 
maximum  principal  amount  to  be  repaid 
to  holders  upon  maturity,  and  they  may 
feature  a  "floor"  on  the  minimum 
principal  amount  paid  to  holders  upon 
maturity. 

In  addition  to  the  general  listing 
criteria  contained  in  Section  107A  of  the 
Guide,"  ELNs  must  also  conform  to  the 
special  Usting  criteria  of  section  107B  of 
the  Guide  which  provide  that:  (1)  Each 
issuer  have  a  tangible  net  worth  of  at 
least  $150  million;  (2)  the  total  original 
issue  price  of  the  particular  issue  of 
ELNs  combined  with  all  of  the  issuer's 
other  ELNs  listed  on  a  national 
securities  exchange  or  traded  through 
the  National  Association  of  Securities 
Dealers,  Inc.  Automated  Quotation 
system  not  be  greater  than  25%  of  the 
issuer's  tangible  net  worth  at  the  time  of 
issuance;  (3)  each  underlying  linked 
stock  must  have  a  market  capitalization 
of  at  least  $3  billion,  and  a  trading 
volume  in  the  12-month  period- 
preceding  listing  (in  all  markets  in 
which  the  underlying  security  is  traded) 
of  at  least  2.5  million  shares;  (4)  the 
issuer  of  the  underlying  linked  stock 
must  be  a  U.S.  reporting  company  under 
the  Act;  and  (5)  the  issuance  of  ELNs 
relating  to  an  underlying  Unked  stock 
may  not  exceed  5%  of  the  total 
outstanding  shares  of  such  stock. 

The  Exchange  is  now  proposing  to 
amend  Section  107B  in  order  to  provide 
an  alternative  to  the  capitalization  and 
trading  volume  standards  appUcable  to 
the  underlying  Unked  stock. 
Specifically,  the  Exchange  is  proposing 
that  the  underlying  Unked  stock  either 
satisfy  the  current  requirements  as  set 
forth  above,  or  have  a  market 
capitalization  of  at  least  $1.5  bilUon 
(one-half  the  current  requirement)  and  a 
trading  volume  of  at  least  20  million 
shares  over  the  12-month  period 
preceding  Usting  (eight  times  the 
current  requirementT. 

The  Exchange  believes  that  the 
proposed  amendment  will  benefit 
investors  by  expanding  the  number  of 
securities  that  may  be  linked  to  ELNs, 


periodic  interest  paymenU  to  holders  based  on  a 
floating  interest  rate.  Id. 

•  Under  section  107A  of  the  Guide,  an  issue  of 
ELNs  must  have:  (l)  A  minimum  public 
distribution  of  one  million  trading  units  and  a 
minimum  of  400  unit  holders;  (2)  an  aggregate 
market  value  of  at  least  $20  million;  and  (3)  cash 
settlement  in  U.S.  dollars  and  a  redemption  price 
of  at  least  three  dollars.  In  addiUon,  the  issuer  of 
an  ELNs  series  must  have  assets  of  at  least  SlOO 
million,  stockholders;  equity  of  at  least  SIO  miUion, 
and  pre-tax  income  of  at  least  $750,000  in  the  last 
fiscal  year  or  in  two  of  the  three  prior  fiscal  years. 
Issuers  not  meeting  these  financial  criteria  must 
have  assets  in  excess  of  $200  million  and 
stockholders'  equity  to  excess  of  $10  million,  or. 
alternatively,  assets  in  excess  of  $100  million  and 
stockholders'  equity  of  at  least  $20  mUlion. 


thereby  providing  investors  with 
enhanced  investment  flexibiUty.  The 
Exchange  further  beHeves  that  the 
proposed  alternative  standard  for 
market  capitaUzation  and  trading 
volume  appUcable  to  the  underlying 
linked  security  is  a  relatively  minor 
change  to  the  ELNs  listing  criteria 
which  will  not  affect  the  market  for  the 
underlying  linked  stock.  Moreover,  the 
remaining  guidelines  of  Section  1078  of 
the  Guide  with  respect  to  ELNs  and 
underlying  linked  securities  wiU  be 
unaffected  by  the  proposed  amendment. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
appUcable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Section  6(b)(5)'  in  that 
it  is  designed  to  prevent  fi'audulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and  to  protect  investors  and  the 
pubUc  interest.  Specifically,  the 
Commission  finds  that  the  proposal  will 
expand  the  universe  of  securities  that 
can  be  linked  to  ELNs  while 
maintaining  the  requirement  that  the 
linked  seciuity  be  an  actively  traded 
common  stock  issued  by  a  highly 
capitalized  issuer.  While  the  proposal 
introduces  an  alternative,  reducing  by 
one-half  the  minimum  market 
capitalization  of  the  linked  security,  the 
stock  of  such  an  issuer  could  only  be 
linked  to  ELNs  if  its  trading  volume  for 
the  prior  12-month  period  exceeds  by 
eight  times  the  current  minimum 
trading  volume  set  forth  in  section 
1073.  Furthermore,  the  proposal  does 
not  alter  any  of  the  other  Usting 
requirements  applicable  to  ELNs 
contained  in  sections  107A  and  107B  of 
the  Guide  which  the  Commission  has 
previously  approved."  As  a  result,  the 
Commission  finds  that  the  proposed 
amendment  is  consistent  with  the  Act. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register  in  order  to  allow 
the  Exchange  to  list  ELNs  linked  to 
stocks  satisfying  the  proposed 
alternative  market  capitalization  and 
trading  volume  guidelines  without 
delay.  In  addition,  the  Commissicyi 
notes  it  has  not  been  made  aware  of  any 
adverse  comments  concerning  the  ELNs 
series  currently  listed  and  trading  on  the 


'15U.S.C.  78f(b)(5)(1988) 

•  See  Exchange  Act  Release  No.  32343.  supni  note 
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Exchange."  Furthennore,  the 
Commission  beheves  that  the  Amex 
proposal  does  not  raise  any  new  issues 
that  were  not  addressed  to  the 
Commission's  satisfaction  when  the 
listing  and  trading  of  ELNs  was 
originally  approved.  Finally,  the 
proposal  was  published  for  the  full  21- 
day  comment  period  and  no  comments 
opposing  the  proposal  were  received  by 
the  Commission.  Accordingly,  the 
Conunission  believes  that  good  cause 
exists  to  approve  the  proposed  rule 
change  on  an  accelerated  basis. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,»o  that  the 
proposed  rule  change  (SR-Amex-93- 
35)  is  hereby  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority  11 

Margarel  H.  McFarluid. 

Deputy  Secretary. 

|FR  Doc.  93-30849  Filed  12-16-93;  8:45  am) 
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[RelMM  Na  34-33318;  Hie  No.  SR-CHX- 
93-28] 

Self-Regulatory  Organizations;  Filing 
of  Proposed  Rule  Change  by  Chicago 
Stock  Exchange,  Inc.,  Relating  to 
Corporate  Governance  Issues 

December  10. 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C  78s(b)(l).  notice  is 
hereby  given  that  on  October  21, 1993. 
the  Chicago  Stock  Exchange.  Inc. 
("CHX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CHX  proposes  to  submit  the 
following  rule  proposal  to  amend 
Article  Eleventh  of  the  Exchange's 
Charter:  amend  Article  III  Sees.  2  and  9. 
Article  IV  Sees.  2.  3, 4.  7,  8  and  12. 
Article  V  Sec.  4.  Article  VI  Sees.  2.  3. 
and  4.  and  Article  X  Sec.  1  of  the 
Exchange's  Constitution;  and  amend 
Article  IV  Rules  2.  7,  8  and  9.  and 


•Th«  Exchang*  presently  lists  two  issues  of  ELNs 
linksd  to  the  common  slock  of  Oracle  Systems,  Inc., 
•nd  one  each  linked  to  the  common  stock  of  Digital 
Equipment  Corporation  and  Microsoft  Corporation. 

»«15U.S.C.  78s(b)(2)(19»a). 

"  17  CFR  20O.3O-3(a)(ia)  (1992). 


Article  XVm  Rule  1  of  the  Rule  relating 
to  corporate  governance  issues. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Propose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose 

The  purpose  of  the  proposed  change 
is  to  amend  the  Exchange's  Charter, 
Constitution  and  rules  relating  to 
corporate  governance  issues. 
Specifically,  the  changes  concern  (i)  the 
limitation  of  Governor  liability  under 
£)elaware  law,  (ii)  providing  more 
flexibility  in  setting  the  dates  for  the 
annual  meeting  and  election,  (iii) 
providing  more  flexibility  in  the  number 
of  Governors  who  can  serve  on  the 
Executive  and  Finance  Committees,  and 
(iv)  granting  the  President  full  voting 
powers  on  the  Executive  Committee. 

Liability  of  Governors  Recent 
amendment  of  the  General  Corporation 
Law  of  the  State  of  Delaware  permits  the 
adoption  of  a  provision  in  the  Certificate 
of  Incorporation  of  a  Delaware         ^ 
corporation  limiting  or  eliminating  the 
potential  monetary  liability  of  directors 
to  the  corporation  or  its  shareholders  by 
reason  of  their  conduct  as  directors 
under  certain  circumstances.  Such  a 
provision  will  not  apply  to  acts  or 
omissions  of  directors  occurring  prior  to 
the  approval  of  the  provision  by 
shareholders  and  the  filing  of  the 
amendment  to  the  Certificate  of 
Incorporation  with  the  Secretary  of  State 
of  Delaware. 

The  amended  statute  permits  the 
elimination  or  limitation  of  personal 
liability  of  directors  to  a  corporation  or 
its  stockholders  (but  not  to  other 
persons,  such  as  creditors)  for  monetary 
damages,  except  that  there  can  be  no 
ehmination  or  Umitation  of  liability  of 
a  director  for  (i)  breaches  of  the  duty  of 
loyalty  (that  is,  the  duty  to  act  in  good 
faith  and  in  the  honest  belief  that  the 
action  taken  is  in  the  best  interest  of  the 
corporation)  to  the  corporation  or  its 


stockholders,  (ii)  acts  or  omissions  not 
made  in  good  faith  or  involving 
intentional  misconduct  or  knowing 
violation  of  law.  (iii)  unlawful  payment 
of  dividends  or  unlawful  stock 
purchases  or  redemptions,  (iv) 
transactions  from  which  the  director 
derived  an  improper  personal  benefit,  or 
(v)  breach  of  fiduciary  duty  arising 
directly  or  indirectly  as  a  result  of  a 
violation  of  the  federal  securities  laws. 

The  proposed  amendment  provides 
that  no  later  amendment  or  repeal  of  its 
provisions  will  apply  to  the  liability  of 
a  Governor  for  any  acts  or  omissions 
occurring  prior  to  such  later  amendment 
or  repeal.  The  proposed  amendment 
also  eliminates  Governor  liability  for 
acts  occurring  after  the  amendment 
becomes  effective  to  the  fullest  extent 
from  time  to  time  permitted  by 
Delaware  law.  thus  automatically 
incorporating  any  future  statutory 
revisions  hmiting  Governor  liability. 

The  proposed  amendment  is 
important  in  order  to  help  assure  the 
Exchange's  ability  to  recruit  and  retain 
competent  Governors.  Himdreds  of 
other  Delaware  corporations  have 
adopted  similar  amendments  to  their 
Articles  of  Incorporation. 

A  similar  amendment  to  the 
Constitution  was  approved  by  the 
Board,  the  membership  and  the 
Securities  and  Exchange  Commission  in 
1989  and  1990  but  the  requisite  number 
of  membership  votes  was  not  obtained 
to  amend  the  Certificate  of 
Incorporation  under  the  then  existing 
voting  reouirement. 

Annual  meeting  and  election.  The 
proposals  provide  for  two  annual 
meetings  to  be  held  in  April,  an  annual 
election  meeting  and  an  annual  report 
meeting.  The  Board  would  have  the 
flexibility  to  annually  determine  on 
which  business  days  in  April  to  hold 
the  meetings.  The  annual  election 
meeting  would  be  held  to  vote  for 
Governors  and  the  Nominating 
Committee  and  the  annual  report 
meeting  would  be  held  to  provide 
management,  the  Board  and  members  an 
opportunity  to  discuss  the  previous 
year's  results  and  current  issues  facing 
the  Exchange;>The  Board  could 
determine  to  have  these  meetings  on  the 
same  day  or  different  days  in  April  as 
was  done  this  year. 

Composition  of  the  Executive  and 
Finance  Committees.  Currently  the 
Executive  Committee  is  composed  of  7 
Board  members  plus  the  two  ex-officio 
members;  and  the  Finance  Committee  is 
composed  of  5  Board  members  plus  the 
two  ex-officio  members.  The  proposals 
would  provide  more  flexibility  in  the 
number  of  people  who  may  serve  on 
both  Committees  by  providing  that  these 
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numbers  aJe  minimums.  The  number  of 
Committee  members  could  be  increased 
if  the  Vice  Chairman  and  the  Board  so 
determine.  These  proposals  will  allow 
for  greater  participation  and  input  into 
the  committee  governance  process. 

Voting  powers  of  the  President  and 
Chairman.  Currently  the  President  has 
full  voting  powers  on  the  Board  but  not 
on  any  of  the  Committees  on  which  he 
serves  as  an  ex-offido  member.  The 
proposal  would  grant  the  President  full 
voting  powers  on  the  Executive 
Committee.  This  would  be  consistent 
with  his  voting  powers  on  the  Board 
since  the  Executive  Committee  has  full 
Board  authority  to  act  between  Board 
meetings  on  most  issues.  He  would 
continue  to  be  an  ex-officio  member, 
without  the  right  to  vote,  on  the  other 
designated  committees. 

The  proposals  also  clarify  that  the 
Chairman  of  the  Board  shall  have  full 
voting  powers  as  a  member  of  the 
Committee  on  Organization  and 
Governance  and  the  Compensation 
Committee,  which  is  in  keeping  with 
past  practice  as  well  as  consistent  with 
the  Chairman's  responsibilities. 

Miscellaneous.  The  proposals  also 
clarify  that  neither  the  Chairman  nor  the 
President  shall  be  ex-officio  members  of 
any  Judiciary  Committee  appointed 
under  Article  IV.  Rule  5  of  the 
Exchange's  Rules.  A  Judiciary 
Committee  is  appointed  by  the 
President  on  a  case  by  case  basis  to  hear 
appeals  of  disciphnary  actions.  It  was 
never  intended  for  these  officers  to  serve 
as  ex-officio  members  of  a  Judiciary 
Committee. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)(5)  of  the 
Action  in  that  it  is  designed  to  promote 
just  and  equitable  principles  of  trade,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  proposed  rule  change  has  been 
approved  by  the  Exchange's 

membfirship. 


m.  Date  of  EfTectiTeness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of- 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  aesignate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  pubhshes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  wTitten  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subseqilent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CHX.  All  submissions 
should  refer  to  File  No.  SR-CHX-93-28 
and  should  be  submitted  by  January  7. 
1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland,  \ 

Deputy  Secretary. 

[FR  Doc.  93-30788  Filed  12-16-93;  8:45  am] 
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[Release  No.  34-33322;  Rle  No.  SR-OTC- 
9»-11] 

Self-Regulatory  Organizations;  The 
Depository  Trust  Company;  Filing  of  a 
Proposed  Rule  Change  Relating  to 
Enhancements  to  the  Automated 
Tender  Offer  Program 

December  10. 1993. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 


("Act"),i  notice  is  hereby  given  that  on 
October  15. 1993.  The  Depository  Trust 
Company  ("DTC')  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  n.  and 
in  below,  which  Items  have  been 
prepared  primarily  by  DTC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  bom  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  primary  purpose  of  the  proposed 
rule  change  is  to  enhance  the 
Automated  Tender  Offer  Program 
("ATOP")  to  include  procedures  for 
submission  of  notices  of  guaranteed 
dehvery  in  the  processing  of  tender  and 
exchange  offers  at  DTC. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  fihng  with  the  Commission, 
DTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  DTC 
has  prepared  summaries,  set  forth  in 
section  A,  B.  and  C  below,  of  the  most 
significant  aspects  of  such  stater  ents. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

DTC  is  proposing  to  enhance  ATOP  in 
order  to  improve  the  processing  of 
tender  and  exchange  offers  at  DTC.i  At 
present,  a  participant  who  wishes  to 
submit  a  notice  of  guaranteed  delivery 
in  an  offer  being  processed  in  ATOP 
must  deliver,  outside  of  DTC.  a 
hardcopy  notice  of  guaranteed  delivery 
to  the  tender  or  exchange  agent 
("Agent").  Under  the  proposed  rule 
change,  participants  will  be  able  to  use 
ATOP  to  satisfy  the  requirements  of  an 
offer  for  the  submission  of  a  notice  of 
guaranteed  delivery  in  the  same  way 
that  they  can  now  use  ATOP  to  satisfy 
the  requirements  of  an  offer  for  the 
delivery  of  a  letter  of  transmittal.  When 


>  15  U.S.C.  rSsfbHl)  (1988) 

2  For  a  description  of  ATOP,  refer  to  Securities 
Exchange  Act  Release  Nos.  27139  (August  14. 
1989).  54  FR  34841  [File  No  SR-DTC-«»-:s»!  (order 
approving  the  ATOP  program);  29168  (May  7. 
1991),  56  FR  22742  (File  No.  SR-DTC-91-041  (order 
granting  accelerated  approval  on  a  temporary  basis 
to  modifications  of  ATOP);  30678  (May  7. 1992).  57 
FR  20541  [File  No  SR-DTC-91-lll  (order 
approving  modifications  of  ATOP);  and  32645  (July 
16.  1993),  58  FR  39585  (File  No.  SR-DTC-92-121 
(order  approving  mandatory  use  of  ATOP) 


66044 


Federal  Register  /  Vol.  58,  No.  241  /  Friday,  December  17,  1993  /  Notices 


a  participant  utilizes  ATOP  to  submit 
through  DTC's  Participants  Terminal 
System  ("PTS")  a  notice  of  guaranteed 
delivery  in  an  offer,  the  electronic 
instructions  received  by  OTC  from  the 
participant  and  retransmitted  to  the 
tender  or  exchange  agent  will  include  a 
single  character  by  which  the 
participant  acknowledges  its  receipt  of 
and  agreement  to  be  bound  by  the  notice 
of  guaranteed  deUvery  used  in  that  offer. 

DTC  also  is  proposing  to  modify  its 
DTC/ Agent  Letter  of  Agreement. 
Currently,  each  time  DTC  handles  an 
offer  with  an  Agent,  DTC  and  the  Agent 
sign  a  hardcopy  DTC/ Agent  Letter  of 
Agreement  which  malces  DTC's 
Voluntary  Offerings  Program  Agents 
Procedures,  including  the  ATOP 
procedures,  applicable  to  the  offer.  DTC 
adds  attachments  to  the  DTCVAgent 
Letter  of  Agreement  to  cover  any  special 
procedures  to  be  followed  in  the  offer. 
Under  the  proposed  rule  change,  DTC 
will  eliminate  the  hardcopy  DTC/ Agent 
Letter  of  Agreement  for  eadi  offer  and 
will  use  PTS  to  communicate  with  an 
Agent  regarding  an  offer.  The  current 
forprof  DTC/ Agent  Letter  of  Agreement 
for  each  offer  Mrill  be  replaced  with  a 
hardcopy  Master  Agreement  which  an 
Agent  will  sign  once.  The  Master 
Agreement  will  provide  that  the  Master 
Agreement  and  Voluntary  Offerings 
Program  Agents  Procedures  will  apply 
to  all  offers  done  thereafter  through 
ATOP.  After  an  Agent  has  entered  into 
the  Master  Agreement  with  DTC,  PTS 
will  be  used  to  confirm  the  agreement 
between  the  Agent  and  DTC  to  handle 
a  particular  offer  in  ATOP  and  to 
confirm  any  special  procedures  for  that 
offer. 

The  proposed  rule  change  is 
consistent  with  the  requirements  of 
Section  17A  of  the  Acts  and  the  rules 
and  regulations  thereunder  applicable  to 
DTC  because  the  proposed  rule  change 
will  further  automate  the  processing  of 
offers  involving  securities  on  deposit  at 
DTC.  The  proposed  rule  change  will  be 
implemented  consistently  with  the 
safeguarding  of  securities  and  funds  in 
DTC's  custody  or  for  which  it  is 
responsible  because  the  proposed  rule 
change  enhances  DTC's  existing  ATOP 
and  ATOP  II  services. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

DTC  perceives  no  impact  on 
competition  by  reason  of  the  proposed 
rule  change. 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  comments  from  DTC 
participants  or  others  have  not  been 
solicited  or  received  on  the  text  of  the 
proposed  rule  change.  Discussions  were 
held  with  Agents  and  participants 
during  the  development  of  the  proposed 
rule  change.  Some  Agents  and 
participants  commented  on  a  DTC 
proposal  to  require  an  Agent  to  transmit 
to  DTC  an  acknowledgement  of  receipt 
of  each  Agent's  Message  *  relating  to  a 
notice  of  guaranteed  delivery  submitted 
through  ATOP.  DTC  had  made  that 
proposal  because  although  the  DTC 
system  will  transmit  an  Agent's  Message 
to  the  Agent  whenever  a  notice  of 
guaranteed  delivery  is  submitted 
through  ATOP,  it  is  possible  that  during 
an  offer,  particularly  during  a  high 
volume  period  on  the  last  day  of  an 
offer,  operational  problems  at  the  Agent 
or  at  DTC  such  as  a  printer  or  terminal 
malfunction,  could  delay  the 
transmission  or  printing  of  Agent's 
Messages.  In  commenting  on  that 
proposal,  some  Agents  and  participants 
expressed  concerns  about  the 
operational  burden  on  an  Agent  of 
acknowledging  receipt  of  each  Agent's 
Message  relating  to  a  notice  of 
guaranteed  delivery  and  about  possible 
delays  while  waiting  for  the  Agent's 
acknowledgement.  DTC  decided  not  to 
require  an  Agent  to  acknowledge  receipt 
of  each  Agent's  Message  relating  to  a 
notice  of  guaranteed  dehvery.  Instead, 
after  further  discussions  with  Agents, 
DTC  added  a  provision  to  the  ATOP 
Agent's  Procedures.  That  provision 
requires  the  Agent  to  agree  that  an 
Agent's  Message  relating  to  a  notice  of 
guaranteed  dehvery  submitted  by  a 
participant  through  ATOP  is  deemed  to 
have  been  transmitted  by  DTC  and 
received  by  the  Agent  at  the  time  when 
the  notice  of  guaranteed  delivery  is 
transmitted  to  and  received  by  DTC 
provided  that  the  Agent's  Message  is 
thereafter  transmitted  by  DTC  to  the 
Agent.  That  provision  does  not  affect 
any  other  ri^t  that  an  Agent  may  have 
to  determine  that  the  acceptance  of  the 
offer  by  a  notice  of  guaranteed  delivery 
is  defective  for  some  reason. 


>  IS  u.&c  78q-i  (lees). 


«An  Agant't  MetMge  U  tha  electronic  instiuction 
received  by  DTC  from  •  participant  and 
retranunitted  to  the  Agent  which  includes  a  tingle 
character  by  which  the  participant  acknowledgei  its 
receipt  of  and  agreement  to  be  bound  by  tha 
ofiaror*!  letter  of  tram mittal  or  notice  of  guaranteed 
deUvery,  ai  the  case  may  be. 


m.  Date  of  Efiectiveness  of  the 
Propeeed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  the  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Sti^et,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
Mnth  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  bom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  above-referenced  self- 
regulatory  organization.  All  submissions 
should  refer  to  File  No.  SR-DTC-93-11 
and  should  be  submitted  by  January  7, 
1994. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margant  H.  McFarland, 

Depu  ty  Secretary. 

(FR  Doc.  93-30853  Filed  12-16-93;  8:45  am] 
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[ReleaM  No^  34-33317;  File  No.  SR-NYSE- 
93-46] 

Self-Regulatory  Organizations;  Rling 
of  Proposed  Rule  Change  by  h4ew  York 
Stock  Exchange,  Inc.,  to  Increase 
Continuing  Listing  Fees 

December  10, 1993. 

Pursuant  to  Section  19(b)(ll  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  £)ecember  8, 1993. 
the  New  York  Stock  Exchange,  Inc. 
("NYSE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  n  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  fit)m  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  plans  to  institute  as  of 
January  1. 1994,  a  rate  increase  affecting 
Continuing  Listing  Fees.  The  proposed 
rate  increases  are  as  follows: 

Schedule  of  Continuing  Listing 
Fees 


Schedule  of  Continuing  Listing 
Fees— Continiied 


Ciirrent 


Proposed 


Continuing  Fees  for  Domestic  arxj  Foreign 
Securities* 


Per  Share/ADR 

Fee:« 

0-2,000  

SI  600 

$1  650 

Over  2.000,000  . 

805 

830 

MInimuiTi  Fees: 

1-10,000.000  .... 

15.700 

16,170 

10,000.001- 

20,000,000  ... 

23.550 

24.260 

20.000,001- 

50.000.000  .... 

31.400 

32,340 

50.000.001- 

100.000,000  .. 

47,000 

48,410 

100,000,001- 

200,000,000  .. 

62.700 

64,580 

Over 

200,000.000  .. 

78,100 

80,440 

Maximum 

500.000 

No  Change 

Conlfvuing  Fees  for  Short-Term  Securities  a 


Securities  issued:  * 
1-10,000,000  .... 
10.000.001- 

20,000,000  .... 
20.000,001- 

50,000,000  .... 
50.000,001- 

100,000,000  .. 
100,000,001- 

200.000.000  .. 


$7,850 
11.775 
15.700 
23,500 
31,350 


$8,085 
12,130 
16.170 
24.205 
32,290 


Current 

Proposed 

Over 

200.000.000  .. 

39,050 

40,220 

*Tbe  Continuing  Armual  Fee  is  payable 
each  year  on  each  security  listed  on  the  Ex- 
change. The  applicable  fee  is  the  greater  of 
the  Per  Share/ADR  Fee  or  the  minimum  fee. 

2  Rate  is  per  million  shares  or  American  De- 
positary Receipts  ("ADRs"). 

3  Short  term  Securities  are  defined  by  the 
Exchange  as  those  securities  having  a  term  of 
less  than  five  years  (e.g.,  index  warrants,  for- 
eign currency  warrants,  contingent  value 
rights). 

*  Based  on  securities  issued,  not  on  securi- 
ties outstanding. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  FV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A.  B,  and  C  bebw,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  change  is  to  offset 
in  part  the  increased  costs  of  supplying 
services  provided  by  the  Exchange. 
These  costs  include  manpower, 
automation,  utilities  and  other  costs 
associated  with  providing  marketplace 
facilities  and  services. 

2.  Statutory  Basis 

The  basis  imder  the  Act  for  the 
proposed  rule  change  is  the  requirement 
under  section  6(b)(4)  that  an  Exchange 
have  rules  that  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees,  and 
other  charges  among  its  members, 
issuers  and  other  persons  using  its 
services. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  fee  change  will  not  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  tiie  Act. 


C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments 
regarding  the  proposed  rule  change.  The 
Exchange  has  not  received  any 
unsolicited  written  comments  from 
members  or  other  interested  parties. 

III.  Date  of  EfiFectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  NW.. 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NYSE.  All  submissions 
should  refer  to  File  No.  SR-NYSE-92- 
46  and  should  be  submitted  by  January 
7, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  dei^^ed 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary 

IFR  Doc.  93-30787  Filed  12-16-93;  8:45  ami 
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[RslMM  Na  34-3331S;  FIto  No.  Sn-OCC- 
93-1S] 

S#IMI>gulilory  Ovgw  HuMons;  The 
Options  CiMMing  CorporaNon;  FMng  of 
Propo«Ml  Rule  Chang*  RalaUng  to  the 
Dcftnltlon  of  IndM  Group 

Dnnatera.lM3. 

Purauaot  to  section  19(b)(1)  of  the 
Seciuities  Exchange  Act  of  1934 
("Act*^,>  notice  is  hereby  given  that  on 
}uly  26, 1993.  The  Options  Qeering 
Corporation  (**OCC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  m  Items  I,  n.  and 
in  below,  which  Items  have  been 
prepared  primarily  by  OCC  The 
Commission  is  ptibhshing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatury  Orgaaizatkui's 
Statement  of  the  Terms  of  Sukstanca  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  would 
modify  the  definition  of  Index  Group  to 
accommodate  new  types  of  stock 
indexes  being  developed  by  the 
exchanges. 

n.  Self-Regulatory  Organization's 
Statement  af  tlM  Purpoee  of,  and 
Statutory  Basis  far,  tba  Piu|ioeed  Rale 
Change 

In  its  filing  with  the  Commission, 
OCC  included  statements  concerning 
the  purpose  of  and  basis  far  the 
proposed  rule  change  and  discussed  any 
comments  it  received  an  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below?.  OCC  has  prep«ed 
summaries,  s^  frath  in  secUons  (A),  (B). 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 

change  is  to  modify  the  definition  of 
Index  Group  to  accommodate  the 
development  of  new  types  of  stock 
indexes  being  introduced  by  the 
exchanges.  For  instance,  the  American 
Stock  Exchange  ("AMEX")  recently 
introduced,  with  the  Commission's 
approval,  a  new  method  of  calculating 
stock  indexes.  This  new  methodology, 
called  the  equal  dollar  weighting 
methodology,  is  designed  to  ensure  that 
each  of  the  component  securities  in  a 
stock  index  is  represented  in 


apfiQximately  eqnal  dollar  amounts.' 
lie  equal  dollar  weighting  calculation 
method  uses  both  the  market  price  and 
the  capitalization  value  of  the 
component  stocks  to  determine  the 
relative  representation  of  stocks  within 
an  index. 

Article  XVn.  Section  1  of  OOCs  By- 
Laws  cmrentiy  defines  tha  term  hidex 
Group  as  "a  group  of  seciiritias  apfaose 
iDcIuaion  and  relative  representatian  in 
the  group  is  determined  by  the 
inclusion  and  relative  representation  of 
their  current  market  prices  in  a 
securities  index  specified  ^y  an 
Exchange."  While  the  current  definition 
of  faidex  Group  technically  enmrnpataoa 
the  indexes  employing  the  equal  dollar 
weighting  mediodology  bitroduced  by 
AMEX.  OOC  believes  that  it  should 
broaden  its  definition  to  clarify  that  it 
includes  such  indexes  as  well  as  other 
types  of  indexes  that  may  be  devel^>ed 
by  the  exchanges  in  the  hiture. 

Accordingly,  the  proposed  change  to 
the  current  definition  of  Index  Group 
will  eliminate  the  reference  to  market 
pnoe  as  the  method  for  determining  the 
relative  representatian  of  a  stock  within 
an  iiKkx.  Instead,  the  term  Index  Group 
mil  be  more  broedly  defined  as  "a 
group  of  securities  whose  inclusion  and 
relative  rejnesentation  in  the  group  is 
determined  by  their  inclusion  and 
relative  representaticm  in  a  securities 
index  specified  by  an  Exchange."  OCC 
beUeves  that  this  change  will  clarify  that 
an  index  need  not  be  based  on  a  strictly 
proportional  representation  of  the 
market  prices  of  the  index's  component 
stocks. 

OCC  believes  that  the  proposal  is  j 
consistent  with  the  requirements  of 
section  1 7 A  of  the  Act  because  it 
facihtates  the  prompt  and  accurate 
clearance  and  settlement  of  stock  index 
option  transactions. 

B.  Self-Regulatory  Organization's 
Statement  on  burden  on  Competition 

OCC  does  not  beheve  that  the 
proposed  rule  change  vriU  impose  any 
burden  on  competition. 


» 19  U.S.C  TfclbMl)  (1988). 


>  AMEX  originally  prr^poMd  tl>«  sqoal  (}oilar 
weighting  methodology  %viih  the  Iniroduction  of  lb* 
Biotechnology  Index  (Securities  Exchange  Act 
Release  No.  31245  (September  28. 1992),  57  FR 
45844  [File  No.  SR-AM£X-«2-l)  (order  approving 
proposal  to  list  options  on  biotechnology  iodax)) 
and  recently  submitted  a  proposal  that  will  expand 
the  use  of  this  methodology  with  the  introdactioa 
of  the  Morgan  Stanley  Indexes  ISacuritiM  FirrKartg^ 
Act  Release  No.  32276  (May  8,  1993).  58  FR  28073 
[File  Na  SR-AMKX-93-81  (nottco  of  filing  relating 
to  tke  listtng  and  trading  of  options  on  Hm  TInigiii 
Stanley  cyclical  and  oonauBar  indnaatt. 


C.  Setf-Regutatory  Organixation'a 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants  or  Othen 

Written  oomnients  were  neither 
solicited  nor  received. 

m.  Date  oTEflEectiveness  of  the 
Proposad  Rule  Change  and  Timing  for 
CommissioB  Actios 

VN^thin  thirty-five  days  of  the  date  of 
pubhcation  of  this  notice  in  tiie  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  sudj 
longer  period  to  be  appropriate  and 
pubhsbes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-rt^atory 

Xization  consents,  the  Commission 

(A)  By  order  approve  the  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Selicitatioa  of  Comments 

Interested  persons  are  invited  to 

submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fitun  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
SecUon,  450  Fifth  Street.  NW., 
Washington.  DC  20549.  Copies  of  sudi 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  OCC.  All  submissions  should 
refer  to  the  file' number  SR-OCC-93-16 
and  should  be  submitted  by  January  7, 
1994. 

For  the  Ck>mmission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority.  3 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  93-30781  Filed  12-16-93;  8:45  am) 
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Self'Regulatory  Organizations; 
Chicago  Stock  Exchange,  Inc.; 
Application  ftx  Uniitted  Trading 
Privllegaa  in  an  Over-the-Counter 
issue  and  To  Withdraw  Unilatad 
Privllegas  in  an  Ovar-tha-Countar 
Issue 

December  10, 1993. 

On  December  7. 1993,  the  Chicago 
Stock  Exchange,  Inc.  ("CHX"). 
submitted  an  application  for  unlisted 
trading  privileges  ("UTP")  pursuant  to 
Section  12(f)(1)(C)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  in  the 
following  over-the-counter  ("OTC") 
security,  i.e.,  a  security  not  registered 
under  Section  12(b)  of  the  Act. 


Rlehto. 


7-11664  .... 


Issuer 


LDDS  Communica- 
tions Inc.,  Common 
Stock.  $.01  par 
value. 


The  above-referenced  issue  is  being 
applied  for  as  a  replacement  for  the 
following  security,  which  forms  a 
portion  of  the  Exchange's  program  in 
which  OTC  securities  are  being  traded 
pursuant  to  the  granting  of  UTP. 

The  CHX  also  applied  to  withdraw 
UTP  pursuant  to  Section  12(f)(4)  of  the 
Act  for  the  following  issue: 


File  No. 

Sym- 
t>ol 

Issuer 

7-11665  .... 

PCLB 

Price  Company.  Com- 
mon Stock,  $.10  par 
value. 

A  replacement  issue  is  being 
requested  due  to  lack  of  trading  activity. 

Comments 

Interested  persons  are  invited  to 
submit,  on  or  before  January  3.  1994, 
written  comments,  data,  views  and 
arguments  concerning  this  application. 
Persons  desiring  to  make  written 
comments  should  file  three  copies  with 
the  Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW., 
Washington,  DC  20549. 

Commentators  are  asked  to  address 
whether  they  believe  the  requested  grant 
of  UTP  as  well  as  the  withdrawal  of 
UTP  would  be  consistent  with  Section 
12(f)(2).  which  requires  that,  in 
considering  an  application  for  extension 
or  withdrawal  of  UTP  in  an  OTC 
security,  the  Commission  consider, 
among  other  matters,  the  public  trading 
activity  in  such  security,  fiie  character 
of  such  trading,  the  impact  of  such 
extension  on  the  existing  markets  for 
such  security,  and  the  desirability  of 


removing  impediments  to  and  the 
progress  ihat  has  been  made  toward  the 
development  of  a  national  market 
system. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  93-30780  Filed  12-16-93;  8:45  am] 
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Self-F)egulatory  Organizations; 
Chicago  Stock  Exchange, 
Incorporated;  Application  for  Unlisted 
Trading  Privileges  in  an  Over-the- 
Counter  Issue  and  to  Withdraw 
Unlisted  Privileges  in  an  Over-the- 
Counter  Issue 

December  10, 1993. 

On  November  24. 1993.  the  Chicago 
Stock  Exchange.  Inc.  ("CHX"). 
submitted  an  application  for  unlisted 
trading  privileges  ("UTP")  pursuant  to 
Section  12(0(1)(C)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  in  the 
following  over-the-counter  ("OTC") 
security,  i.e.,  a  security  not  registered 
under  Section  12(b)  of  the  Act. 


File  No. 

Sym- 
bol 

Issuer 

7-11653  .... 

PCCW 

Price/Costco,  Com- 
nrxxi  Stock.  $.10  par 
value. 

The  above-referenced  issue  is  being 
applied  for  as  a  replacement  for  the 
following  security,  which  forms  a 
portion  of  the  Exchange's  program  in 
which  OTC  securities  are  being  traded 
pursuant  to  the  granting  of  UTP. 

The  CHX  also  applied  to  withdraw 
UTP  pursuant  to  Section  12(f)(4)  of  the 
Act  for  the  following  issue: 


File  No. 

Sym- 
bol 

Issuer 

7-11654  .... 

COST 

Costco  Wholesale, 
Common  Stock, 
$.01  par  value. 

A  replacement  issue  is  being 
requested  due  to  lack  of  trading  activity. 

Comments 

Interested  persons  are  invited  to 
submit,  on  or  before  January  3. 1994, 
written  comments,  data,  views  and 
arguments  concerning  this  application. 
Persons  desiring  to  make  written 
comments  should  file  three  copies  with 
the  Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW.. 
Washington,  DC  20549. 


Commentators  are  asked  to  address 
whether  they  believe  the  requested  grant 
of  UTP  as  well  as  the  withdrawal  of 
UTP  would  be  consistent  with  section 
12(f)(2).  which  requires  that,  in 
considering  an  application  for  extension 
or  withdrawal  of  UTP  in  an  OTC 
security,  the  Commission  consider, 
among  other  matters,  the  public  trading 
activity  in  such  security,  the  character 
of  such  trading,  the  impact  of  such 
extension  on  the  existing  markets  for 
such  security,  and  the  desirability  of 
removing  impediments  to  and  the 
progress  that  has  been  made  toward  the 
development  of  a  national  market 
system. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  jo  delegated 
authority. 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

(FR  Doc.  93-30785  Filed  12-16-93;  8:45  am] 

BItJJNC  CODE  W10-01-M 

[Rel.  No.  10-19948;  812-8602] 

New  England  Mutual  Life  Insurance 
Co.,  at  al;  Application  for  Exemption 
Under  the  Investment  Company  Act  of 
1940 

December  10. 1993. 
AGENCY:  Securities  and  Exchange 
Commission  (the  "Commission"). 
ACTION:  Notice  of  application  for 
exemption  imder  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

APPUCANTS:  New  England  Mutual  Life 
Insurance  Company  ("The  New 
England").  New  England  Variable  Life 
Insurance  Company  ("NEVLICO"),  New 
England  Variable  Life  Separate  Account 
("Variable  Account"),  and  New  England 
Securities  Corporation  ("New  England 
Securities"),  collectively,  the 
"Apphcants." 

RELEVANT  1940  ACT  SECTIONS  AND  RULES: 
Exemptions  requested  under  section 
6(c)  of  the  1940  Act  and  from  sections 
27(a)(3).  27(c)(2).  and  27(e)  of  the  1940 
Act.  and  Rules  6e-2(a)(2).  6e-2(b)(15). 
6e-3(T)(b)(13)(ii).6e-3(T)(b)(13)(vii). 
6e-3(T)(c)(4),  and  27e-l  thereunder. 
SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  to  permit  the  offer  and 
sale  of  certain  flexible  premium 
adjustable  variable  survivorship  life 
insurance  policies  ("Policies"  or 
"Policy")  that  enable  NEVLICO  to:  (1) 
Waive  the  sales  charge  deducted  from 
premiums  under  the  Policies;  (l)  waive 
notice  of  refund  and  withdrawal  rights; 
(3)  deduct  fi^om  premiums  an  amount 
that  is  reasonable  in  relation  to  the 
increased  federal  income  tax  burden  of 
NEVLICO  resulting  from  the  enactment 
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of  aadkni  848  of  the  Intemai  Revenue 
Code  (the  "DAC  tftx"),  and  (4)  uee  the 
Varieble  Account  as  a  funding  nMdiuia 
for  certain  flexible  preouum  variable  hit 
insurance  polidet  issued  pursuant  to 
Rule  6e-^rn.  as  well  as  ctttain  sincle 
premium  variable  life  insurance  policies 
and  certain  variable  ordinary  life 
insurance  policies  (collectively,  the 
"existing  policies"),  and  any  other 
policies  that  the  Variable  Account  may 
issue  in  the  future  pursuant  to  Rule  6e- 
2. 

nLMQ  OAIE:  August  31, 1993. 
NEAMNQ  OR  NOTVICA-nON  OF  HEARMQ:  An 
order  panting  the  applicatioB  will  be 
issued  unless  the  Comniission  orders  a 
hearing.  Interested  persons  may  reqiwst 
a  hearing  by  writing  to  the  Secretary  of 
the  Commission  and  serving  Applicants 
with  a  copy  of  the  request.  Deraoiially  or 
by  mail.  Hearing  requests  snould  be 
received  by  the  Commission  by  5:30 
p.m.,  on  January  4, 1994,  and  be 
accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  afBdavit  (v , 
for  lawyers,  a  oartificale  of  eervica. 
Hearing  request  should  state  the  nature 
of  the  writer's  interest,  the  reason  ftu  the 
request,  and  the  issues  contested. 
Penoos  may  request  notification  of  a 
healing  by  writing  to  the  Secretary  of 
the  Commission. 

ADDRESSES:  Secretary.  SEC.  450  Fifth 
Street  NW..  Washington.  DC  20549. 
AppUcants.  501  Boylston  Street.  Boston. 
MA  02117. 

FOR  FURTHER  MFORMATMN  CONTACT: 
Patrice  M.  Pitts.  Attorney,  or  Michael  V. 
VVible,  Special  Counsel,  OfBce  of 
Insurance  Products,  Division  of 
Investntent  Management,  at  (202)  272- 
2060. 

SUFnEMENTARV  MFORMATKM:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the 
Commission's  Public  Reference  Branch. 

Applicants'  Representations 

1.  NEVLICO  is  a  wholly-owned 
subsidiary  of  The  New  England,  a 
mutual  life  insurance  company 
organized  in  Massachusetts  in  1835.  The 
Variable  Account  is  a  separate 
investment  accoimt  of  NEVLICO,  and  is 
registered  under  the  1940  Act  as  a  unit 
investment  trust.  The  Variable  Account 
funds  scheduled  premium  variable  Ufe 
insiirance  policies,  single  premium 
variable  life  insurance  policies,  and 
variable  ordinary  life  insurance  policies. 
It  currently  consists  of  nine  investment 
subaccounts  (the  "Subaccounts"): 
Money  Market  Subaccount.  Bond 
Income  Subaccount,  Cajntal  Growth 
Subaccount,  Stock  Index  Subaccount, 
Managed  Subaccount.  Value  Growth 


Subaccount.  Avanti  Gfowth 
Subaooouat.  Equity  Income  Subaccount, 
and  Overseas  Subaccount  Each 
subaccount  invests  its  assets  in  a 
di&rent  portfolio  of  the  New  England 
2^nith  Fund  or  Variable  Insurance 
Products  Fund  (collectively,  the 
"Eligible  Funds"). 

2.  The  existing  policies  are,  and  it  is 
intended  that  the  Policies  will  be.  sold 
through  agents  who  are  Ucensed  by  state 
authorities  to  sell  NEVLJOO's  insurance 
policies  and  who  are  also  registered 
representatives  of  New  England 
Securities,  the  principal  underwriter  of 
the  Variable  Account.  New'^ngland 
'Sacvrities  is  an  indiract  whony-owned 
subsidianr  of  The  New  England. 

3.  The  Policy  provides  for  premium 
flexibility  togethCT  with  a  death  benefit 
and  a  surrender  value  that  may  increase 
or  decrease  daily  depending  in  part  on 
the  investment  performance  of  tne 
Elig^Ie  Funds.  The  Policy  also  provides 
life  insurance  coverage  on  two  insureds, 
with  a  deaA  benefit  payeUe  upon  the 
death  of  &e  second  insured  person  to 
die. 

4.  Premiums  under  the  Pohcies  may 
be  allocated  to  any  of  the  subaccounts 
of  the  V8rlri>le  Account  or  to 
NEVUCO's  fixed  account  (^  "Fixed 
Account"),  prorided  that  allocations 
may  be  maaa  to  a  maximum  of  nine 
accounts  (including  the  fixed  account) 
at  any  ona  time. 

5.  NEVIiOO  determines  a  three-year 
minimum  premium  amount  based  on  (i) 
the  Policy's  face  amoimt,  (ii)  the  age, 
gender  (untess  imisex  rates  apply),  and 
underwriting  class  of  each  of  tna 
insureds,  (iii)  the  currant  level  of  Policy 
charges,  and  (iv)  any  rider  benefit 
selected.  Even  if  the  Policy's  net  cash 
value  is  Insufficient  to  pay  the  mont)dy 
deduction  in  any  month,  the  Policy  is 
guaranteed  not  to  lapse  during  this 
three-year  period,  provided  that  the 
minimum  premium  amount  is  timely 
paid,  there  has  been  no  vidthdrawal, 
loan,  or  face  amount  decrease,  and  the 
Policy  has  not  been  reinstated. 

6.  NEVLICO  also  determines  a 
guaranteed  minimum  death  benefit 
premium  (to  maturity)  which  will 
guarantee  that  the  Policy  will  mature  for 
the  net  cash  value  at  age  100  of  the 
younger  insiired.  The  guaranteed 
minimum  death  benefit  premium  is 
based  on  (i)  the  Policy's  face  amount, 
(ii)  the  age,  gender  (unless  unisex  rates 
apply),  and  underwriting  class  of  each 
of  the  insureds,  (iii)  the  death  benefit 
opdon  chosen,  (iv)  the  guaranteed  level 
of  Policy  charges,  and  (v)  any  rider 
bansfit  selected. 

7.  The  Policy's  guaranteed  minimum 
death  benefit  premium  (to  age  80) 
guarantees  that  the  Pohcy  will  stay  in 


force  until  the  later  of  age  80  of  the 
younger  insured,  or  20  years  after  the 
Policy  was  issued,  but  no  latar  than  the 
maturity  date  of  the  Pohcy.  This 
premium  b  based  on  factors  similar  to 
the  gxiaranteed  mininnmi  death  benefit 
premium  (to  maturity),  but  is 
determined  by  an  actuary  to  provide 
guaranteed  coverage  to  the  enlier  age. 

8.  Policy  owners  may  choose  among 
four  forms  of  death  benefit  under  a 
Policy.  Death  benefit  Option  A  provides 
a  fixed  death  benefit  equal  to  the  Eace 
amoimt  of  tfie  Policy,  sul^ect  to 
increases  required  by  the  Internal 
Revenue  Code,  whidi  are  enhanced. 
Death  benefit  Option  B  provides  a  death 
benefit  equal  to  the  face  amount  of  the 
Pohcy  plus  the  amount,  if  any,  of  the 
Policy's  cash  value.  Death  benefit 
Option  B  also  is  subject  to  iiKJeasas 
required  by  the  bitemal  Revenue  Code, 
whi<ji  are  enhanced.  Death  benefit 
Option  C  providee  a  fixed  deeth  benefit 
equal  to  the  face  amount  of  the  Pohcy, 
subject  to  increases  required  by  the 
Internal  Revenue  Code,  which  are  not 
enhanced.  Death  baoefit  Option  D 
provides  a  death  benefit  ecpial  to  the 
face  amount  of  the  Pohcy  phis  the 
amoux^  if  any,  of  the  Policy's  cash 
value,  subject  to  increases  required  by 
the  Intental  Revenue  Coda,  whidi  are 
not  enhanced. 

9.  The  Policy  provides  two  minimum 
guaranteed  death  benefits.  If  either 
minimum  guaranteed  death  benefit  is  in 
effect,  as  determined  on  the  first  day  of 
each  Policy  month,  the  Policy  virill  not 
lapse  even  if  the  net  cash  vahie  is 
insufficient  to  cover  the  Monthly 
Deduction  (defined  infra)  for  that 
month.  If  the  death  of  the  second 
insured  occurs  while  either  minimum 
guaranteed  death  benefit  is  in  effect,  the 
death  benefit  under  the  Policy  will  be 
based  cm  the  deeth  benefit  option  in 
effect  on  the  date  of  the  daetn.  The 
death  benefit  will  be  adjusted  bef(H«  the 
pnxseds  are  paid. 

10.  A  Policy  owner  may  surrender  the 
Pohcy  for  its  net  cash  value  at  any  time 
while  either  insured  is  hving.  The 
Pohcy  net  cash  value  equals  the  PoUcy 
cash  value  reduced  by  any  Policy  loan 
and  accrued  iMerest,  and  by  any 
appbcable  surrender  charge.  A  Policy 
owner  may  receive  a  p<Mtion  of  tha 
Pohcy  net  cash  value  by  making  a 
partial  surrender  of  the  Policy.  Policy 
face  amount  reductions  also  are 
available. 

11.  NEVUOO  deducts  9%  from  each 
premium  as  a  salee  charge.  Although 
NEVLICO  ciirrently  intends  to  waive 
this  charge  on  premiums  paid  after  the 
fifteenth  Policy  year,  it  rvlains  the  rig^t 
not  to  waive  the  charge  or  to  reimpose 
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it  prospectively,  cm  a  nondiscriminatory 
'basis. 

1    12.  NEVLICO  also  deducts  2.5%  from 
each  premium  to  cover  state  premitun 
taxes.  The  Z.5%  rate  is  an  average  of 
Ithese  taxes,  which  vary  from  state  to 
rtata  In  addition,  NEVLICO  deducts  1% 
from  each  premium  to  recover  a  portion 
of  its  increased  federal  income  tax 
burden  (commonly  referred  to  as  the 
PAC  tax)  imposed  by  Section  848  of  the 
Internal  Revenue  Code. 
!    13.  A  surrender  charge  will  be 
deducted  from  the  cash  value  if.  during 
the  first  14  policy  years,  a  Pohcy  is 
surrendered  or  lapses,  the  face  amount 
is  reduced,  or  a  partial  rurrender 
reduces  the  face  amount.  (For  joint 
Insureds  whose  average  age  was  60Vi  to 
yo  at  the  time  the  Pohcy  was  issued  (the 

S'oUcy  Issue  date"),  the  surrender 
aige  period  is  9  years;  for  insureds 
^hose  average  age  on  the  Policy  issue 
date  was  70»/i  to  80,  the  period  is  6 
years;  and  for  insiu^s  whose  age  was 
ever  80  on  the  Policy  issue  date,  the 
period  is  5  years.)  The  surrender  charge 
includes  a  deferred  sales  diarge  and  a 
deferred  administrative  charge.  The 
maximum  surrender  charge  is  set  forth 
In  the  Policy. 

14.  The  deferred  sales  charge 

Generally  is  based  on  a  percentage  of  the 
ohcy  benchmark  premium.  The  Policy 
benchmark  premium  equals  the  level 

Eremium  necessary  to  keep  a  level  death 
enefit  Policy,  without  riders,  in  force 
until  age  80  of  the  younger  insured  (or, 
if  later,  20  years  after  the  Pohcy  issue 
date),  assuming  charges  are  imposed  at 
the  guaranteed  levels  and  a  4%  interest 
rate. 

15.  The  deferred  sales  charge  during 
either  of  the  first  two  PoUcy  years  for 
insureds  whose  average  age  on  the 
Pohcy  issue  date  was  70  ot  under  is 
equal  to  21%  of  the  premiums  paid  in 
the  first  Policy  year.  If  more  than  the 
Pohcy  benchmark  premium  was  paid  in 
the  first  Pohcy  year,  the  deferred  sales 
charge  in  the  first  two  Policy  years  will 
be  21%  of  the  Pohcy  benchmark 
premium.  1  Beginning  in  the  third  Pohcy 
year,  the  defen^d  sales  charge  is 
calculated  based  on  an  annual 


'  to  mort  CUM,  tk«  Policy  baichmarfc  pramlum 
*HU  Im  iMi  diu  th*  guidattM  Mtmiai  pramiim 
^&a»d  in  Ruk  6«-3(TMcK«)(i)  «nd«  tka  1040  Act 
Howevw,  there  may  be  instance*  in  which  the 
Policy  benchmark  premium  exceeds  the  guideline 
winuel  praatHB.  In  Ifaoee  cmees.  durias  the  first  two 
Policy  yem.  the  defemd  Mlee  chage  wiU  be 
capped  et  21%  of  the  guMeUne  Muual  pramiua. 
Any  amount  by  which  the  Policy  benchmwli 
premium  may  exceed  the  guideline  annual 
premium  thereeftar  will  not  cause  the  deferred  sales 
charge  to  exceed  the  limits  set  forth  in 
»ul»P««gr«ph«  (i)  and  (v)  of  Rule  6e-3(TKbXl3). 
UM  ApplicanU  raptaeaat  that  this  application  tvill 
be  amended  during  the  notice  period  to  iiu:lude  the 
infonnation  presented  above.) 


boichmark  prmnium,  regardless  of  the 
amount  of  premiimis  actually  paid.  For 
Policies  which  cover  insureds  whose 
average  age  was  60  or  under  on  the 
Policy  issue  date,  the  maximum 
deferred  sales  charge  will  be  paid  m 
Policy  years  3  through  5.  The  deferred 
sales  charge  in  those  years  will  equal 
90%  of  one  Pohcy  benchmark  premium, 
but  not  more  than  $30  par  $1,000  of 
Policy  face  amount  After  the  fifth 
Pohcy  year,  the  maximum  deferred  sales 
charge  will  decline  on  a  monthly  basis 
until  it  reaches  0%  in  the  last  month  of 
the  fourteenth  Pohcy  year. 

16.  The  table  below  shows  the 
maximum  deferred  sales  charge 
applicable  to  PoHdes  covering  insureds 
whose  average  age  on  the  Pohcy  issue 
date  was  60  or  under.2  The  table  shows 
what  the  chaige  will  be,  as  a  percentage 
of  the  benchmaric  premiums  to  date,  if 
the  lapse,  surrender,  or  face  amotmt 
reduction  of  the  Policy  octurs  at  the  end 
of  each  of  the  Policy  years  shown. 
During  Policy  years  6  through  14.  the 
maximum  deferred  sales  charge  declines 
on  a  monthly  basis. 


The  maximum 

deterred  sales 

charge  Is  the  M- 

For  surrander.  lapsa,  or 

lowinfl  paroam- 
age  of  ona 

lace  amount  reducUon  of 

ban^itnark  pre- 

poUctes durtng 

mium  per  year  to 

dateofsuren- 

def,  lapse,  or 

face  amount  re- 

duction 

Entire  policy  year 

3  „ 

30.00 

4 „    

22.50 

5  

18X0 

Last    month    ol    poNcy 

yaara: 

6  _ ..„. 

13.33 

7 

10.00 

8 

730 

9  „„ _ 

6.56 

10  

4.00 

11  

2.73 
1.67 

12  „ 

13  

.77 

14  .- 

0.00 

17.  For  insureds  whose  average  age  on 
the  PoUcy  issue  date  was  over  60,  the 
deferred  sales  charge  percentages  are 
less  than  or  equal  to  those  described 
above,  with  the  maximum  charge 
occurring  in  the  third  PoUcy  year  for 
insureds  with  an  average  age  of  70  or 
under  on  the  PoUcJ'  issue  date,  and  in 
the  first  PoUcy  year  for  insureds  with  an 


average  age  of  over  70  on  the  Policy 
issue  date. 

18.  Any  surrender  charge  deducted 
upon  PoUcy  lapse  is  credited  to  the 
PoUcy  cash  value  upon  reinstatement 
The  siurender  charge  on  the  date  of 
reinstatement  wiU  be  the  same  as  it  was 
on  the  date  of  PoUcy  lapse.  For  purposes 
of  determining  the  siurendw  charge  on 
any  date  after  reinstatement  the  period 
the  Pohcy  was  lapsed  wiU  not  coimt. 

19.  In  the  case  of  a  partial  surrender 
or  face  amount  reduction,  any  deferred 
sales  charge  that  appUes  wiU  be 
dediicted  from  the  PoUcy  cash  value  in 
an  amount  proportional  to  the  portion  of 
the  PoUcy  face  amount  that  is         " 
surrendered.  The  diarge  is  deducted 
from  the  Policy  cash  value  In  the 
Subaccounts  and  the  Fixed  Accoimt,  in 
proportion  to  the  portion  of  the  Policy 
cash  value  that  is  in  each  (Sub)account. 
In  no  event  will  the  deferred  sales 
charge  exceed  the  limits  set  forth  in 
subparagraphs  (i)  and  (v)  of  Rule  6e- 
3(T){b)(13). 

20.  The  table  below  shows  the 
deferred  administrative  charge  that  will 
be  deducted  for  a  full  or  partial 
surrender,  lapse,  or  face  amoimt 
reduction.  After  the  end  of  the  fifth 
PoUcy  year,  the  charge  declines 
monthly. 


For  surrerxlar.  lapse,  or  lace 

amount  reduction  of  poiinias 

during 

riMHStiuttva 
charge  per 

$1,000  of 
face  amount 

EnHra  potey  year 

2  !Z!"'"~".7 

4.00 
4.00 
400 

3  

^    "•"—»••— «.«y^«.«,«..M.«««.^, 

4.00 
4.00 

3.60 
3.20 
2.80 
2.40 
ZOO 
1.50 
1.00 
0.50 
0.00 

Last  month  of  policy  yaws: 

8  !.."".".""!.I.".' 

9 

10 „ 

11  _    

12  

13  _ 

14  _„ „..  _ 

21.  For  insureds  whose  average  age  on 
the  Policy  issue  date  was  over  60,  the 
deferred  administrative  charge  is  less 
than  or  equal  to  that  indicated  in  the 
table  above. 

22.  On  the  first  day  of  each  PoUcy 
month,  begiiming  with  the^licy  Date,3 


>  Sine*  tiba  raicvant  drtt  fer  the  fint  and  sKond 
Policy  yean  mtj  be  caicniated  based  on  pnniiiBt 
actually  paid,  il  kea  bee*  ooBited  boat  the  table, 
which  pertains  to  cakiilattona  faued  tm  the  Policy 
benchmark  pnnlDm. 


•  If  the  Policy  owner  makes  a  premium  psymani 
with  the  application,  the  Pohcy  Date  ij  the  later  of 
the  date  Pan  D  of  the  application  has  been  s>gn«} 
tad  receipt  of  the  premium  payment  If  you  choose 
to  pay  the  initial  premium  upon  deliverr  of  the 
Policy,  the  Policy  will  be  issued  with  a  Policr  Dele 
which  generally  is  five  dars  after  issue 
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NEVUCO  will  make  a  deduction  (the 
"Monthly  Deduction")  from  the  Policy 
cash  value.  If  either  minimum 
guaranteed  death  benefit  is  in  effect,  the 
Monthly  Deduction  will  be  made  until 
the  Policy  cash  value  equals  zero, 
whether  or  not  premiums  are  paid. 
Otherwise,  the  Monthly  Deduction  will 
be  made  as  long  as  the  Policy  net  cash 
value  is  sufficient  to  cover  the  entire 
Monthly  Deduction,  whether  or  not 
premiums  are  paid.  The  Monthly 
Deduction  will  reduce  the  Policy  cash 
value  in  each  Subaccount  and  in  the 
Fixed  Account  in  proportion  to  the 
Policy  cash  value  in  each  (Sub)acco\mt. 
23.  The  Monthly  Deduction  includes 
the  following  charges:  (i)  A  policy  fee 
currently  equal  to  $5.00  per  month 
(guaranteed  not  to  exceed  $7.50  per 
month);  (ii)  an  expense  charge  cvurently 
equal  to  $0.12  per  $1,000  of  Policy  face 
amoimt  in  the  first  Policy  year,  and 
$0.06  per  $1,000  of  Policy  face  amoxmt 
thereafter  (guaranteed  not  to  exceed 
$0.16  per  $1,000  of  Policy  face  amount 
in  the  first  Policy  year,  and  $0.10  per 
$1,000  of  Policy  face  amount  thereafter); 
(iii)  a  minimum  death  benefit  guarantee 
chafgfe  of  $0.01  per  $1,000  of  Policy  face 
amount;  and  (iv)  monthly  charges  to 
cover  the  cost  of 'providing  insurance 
protection  xmder  a  Policy.*  The  policy 
fee  and  expense  charge  together  cover 
the  cost  of  administering  the  Policies 
(such  as  the  cost  processing  Policy 
transactions,  issiiing  Policy  owner 
statements  and  reports,  and  record 
keeping),  as  well  as  legal,  actuarial, 
systems,  mailing  and  other  overhead 
costs  connected  with  NEVLICO's 
variable  life  insurance  operations.  These 
charges  have  been  designed  to  cover 
actual  costs  and  are  not  intended  to 
produce  a  profit. 

24.  NEVLICO  charges  the 
Subaccounts  for  the  mortality  and 
expense  risks  it  assumes,  at  an  annual 
rate  of  .90%  of  the  value  of  each 


«Th»  cost  of  insurance  charge  for  a  Policy  month 
is  equal  to  the  "amount  at  risk"  under  the  Policy, 
multiplied  by  the  cost  of  insurance  rate  for  that 
Policy  month.  The  amount  at  risk  is  determined  on 
the  first  day  of  the  Policy  month,  after  any 
applicable  Monthly  Deduction  has  been  processed, 
and  is  the  amount  by  which  the  death  benefit 
(discounted  at  the  monthly  equivalent  of  4%  per 
year)  exceeds  the  Policy's  cash  value. 

Cost  of  iiuurance  rates  for  a  Policy  will  vary  by 
Policy  year,  and  will  depend  on  each  insured's 
underwriting  class,  age  on  the  Policy  issue  date, 
and  gender  (if  the  Policy  is  gender-based).  The  joint 
rates  are  guaranteed  not  to  be  higher  than  joint  rates 
based  on  the  1980  Commissioners  Standard 
Ordinary  Mortality  Tables,  with  smoker/nonsmoker 
modifications.  The  rates  actually  used  may  be  lower 
than  these  maximum  rates,  depending  on 
NEVUCO's  expectations  regarding  future  mortality 
and  expense  experience,  lapse  rates  and  investment 
earnings.  NEVLI(20  reviews  the  adequacy  of  its 
current  cost  of  insurance  rates  annually,  and  may 
adjust  their  levels  periodically. 


Subaccount's  assets  attributable  to  the 
Policies.  The  mortality  risk  assiuned  is 
that  insureds  may  live  for  shorter 
periods  of  time  than  NEVLICO 
estimated.  The  expense  risk  assumed  is 
that  NEVLICO's  actual  costs  of  issuing 
and  administering  Policies  exceed  its 

estimates. 

25.  Applicants  propose  to  make 
decisions  from  premiums  under  the 
Policies  in  an  amoimt  that  is  reasonable 
in  relation  to  the  increased  federal  tax 
burden  of  NEVLICO  related  |o  the 
receipt  of  premiums  in  cormection  with 
the  Policies.  The  increased  federal 
income  tax  burden  of  NEVLICO  results 
from  the  enactment  in  1990  of  Section 
848  of  the  Internal  Revenue  Code  of 
1986  (the  "Code").  Section  848  of  the 
Code  generally  requires  life  insurance 
companies  to  capitalize  and  amortize, 
over  a  period  of  ten  years,  part  of  their 
general  expenses  for  the  current  year. 
The  amount  of  deductions  to  be 
amortized  is  a  percentage  of  the  current 
year's  "net  premiums"  s  received  in 
connection  with  certain  types  of 
insiirance  contracts.  The  percentage 
varies  depending  on  the  type  of 
insurance  contract  involved,  according 
to  a  schedule  set  forth  in  section 
848(c)(1)  of  the  Code.  Because  the 
amount  of  general  deductions  that  must 
be  capitalized  and  amortized  is 
measured  by  premiums  paid,  an 
increased  federal  income  tax  burden 
results  from  the  receipt  of  those 
premiums.  In  this  respect,  the  impact  of 
section  848  of  the  Code  may  be 
compared  to  that  of  a  state  premium  tax. 
26.  The  net  effect  of  section  848  of  the 
Code  is  to  accelerate  the  realization  of 
income  from  insurance  contracts     > 
covered  by  that  Section  and, 
accordingly,  the  payment  of  taxes  on  the 
income  generated  by  those  contracts. 
Taking  into  account  the  time  value  of 
money,  such  acceleration  of  the 
realization  of  income  from  insurance 
contracts  has  the  economic  consequence 
of  increasing  the  tax  burden  of  the 
insurance  company  related  to  those 
contracts.  This  increased  tax  burden  has 
been  referred  to  as  the  DAC  tax. 
27.  The  Policies  fall  under  the 
category  of  "specified  insurance 
contracts"  under  Section  848  of  the 
Code,  which  means  that  7.7  percent  of 
the  net  premiums  received  under  the 
Policies  must  be  capitalized  and 
amortized.  The  increased  tax  burden  on 
NEVLICO  resulting  from  this 
requirement  can  be  quantified  as 


•  The  term  "net  premiums"  is  defined  in  Section 
B48(d)(l)  of  the  Code  as  the  exceu  of  gross 
premiums  and  other  conderation  received  on  the 
covered  contracts  over  return  premiums  on  those 
contracts  and  premiums  and  other  consideration 
incurred  for  reinsurance  of  those  contracts. 


follows.  For  every  $10,000  of  net 
premiums  received  by  NEVLICO  under 
the  Policies  in  a  given  year,  its  general 
deductions  are  reduced  by  $731.50,  or 

(a)  $770  (7.7  percent  of  $10,000)  minus 

(b)  $38.50  (one-half  year's  portion  of  the 
ten-year  amortization)."  Using  a  35 
percent  corporate  tax  rate,  this  results  in 
an  increase  in  tax  for  the  current  year  of 
$256.03.  This  current  increase  in  tax 
will  be  o^et  partially  by  deductions 
that  will  be  allowed  during  the  next  ten 
years  as  a  result  of  amortizing  the 
remainder  of  the  $770  ($77  in  each  of 
the  following  nine  years,  and  $38.50  in 
the  tenth  year). 

28.  In  calculating  the  present  value  of 
these  Increased  future  deductions, 
NEVLICO  determined,  in  its  business 
judgment,  to  apply  an  8  percent 
discount  rate.  NEVLICO  seeks  an  after- 
tax rate  of  return  of  8  percent  on  the 
investment  of  its  surplus.  To  the  extent 
that  NEVLICO  must  use  surplus  to 
satisfy  its  increased  federal  income  tax 
burden  under  Section  848  of  the  Code, 
such  surplus  is  not  available  for 
investment.  Accordingly,  the  rate  of 
return  on  surplus  is  appropriate  for  use 
in  this  present  value  calculation. 

29.  Applying  this  8  percent  discount 
rate,  and  assuming  a  35  percent 
corporate  tax  rate,  the  present  value  of 
the  tax  effect  of  the  increased 
deductions  allowable  in  the  following 
ten  years  amounts  to  a  tax  savings  of 
$174.60.  Thus,  the  present  value  of  the 
increased  tax  burden  resulting  from  the 
effect  of  section  848  of  the  Cold  on  each 
$10,000  of  net  premiums  received  under 
the  Policies  is  $81.43  ($256.03  minus 
$174.60). 

30.  State  premium  taxes  are 
deductible  in  computing  federal  income 
taxes.  Thus,  NEVLICO  does  not  incur 
incremental  income  tax  when  it  passes 
on  state  premium  taxes  to  owners.  In 
contrast,  federal  income  teixes  are  not 
deductible  in  computing  NEVLICO's 
federal  income  taxes.  In  order  to 
compensate  NEVLICO  fully  for  the 
impact  of  section  848  of  the  Code, 
NEVLICO  must  impose  an  additional 
charge  that  would  make  it  whole — for 
the  $81.43  additional  tax  burden 
attributable  to  section  848  of  the  Code, 
as  well  as  for  the  tax  on  the  additional 
$81.43  itself.  This  tax  can  be  determined 
by  dividing  $81,43  by  the  complement 
of  the  35  percent  federal  corporate 
income  tax  rale  (i.e.,  65  percent), 
resulting  in  an  additional  charge  of 
$125.28  for  each  $10,000  of  net 
premiums,  or  1.25  percent. 


•  Section  S48(aM2)  of  the  Code  provides  that  the 
deduction  is  permitted  ratably  over  the  120-month 
period  beginning  with  the  first  month  in  the  second 
half  of  the  tax  year. 
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31.  Tax  deductions  are  of  value  to  a 
Company  only  to  the  extant  that  the 
liompany  has  sufficient  gross  income 
available  which  can  be  reduced  by  the 
deductions.  Based  on  prior  experience, 
NEVLICO  expects  that  all  of  its  current 
and  future  dediM:tiQns  will  be  fully 
utilized. 

I,  32.  NEVLICO  represents  that:  The  1 
percent  DAC  tax  charge  is  reasonably 
niated  to  its  increased  tax  burden  under 
section  848  of  the  Code,  taking  into 
accoimt  the  amortization  permitted  by 
section  848  of  the  Code;  and  the  use  by 
NEVLICO  of  an  8  fwrcent  discoimt  rate 
in  computing  the  future  deductions 
resulting  bxnn  such  amortization,  such 
rate  being  the  equivalent  of  NEVLICO's 
cost  of  capital.  NEVLICO  further 
represents  that  a  DAC  tax  charge  equal 
to  1  percent  of  a  premium  payment 
woiild  reimburse  it  for  the  impact  of 
Section  848  of  the  Code  (as  currently 
written)  on  NEVLICO's  federal  income 
tax  liabilities.' 

33.  NEVLICO  has  computed  its  cost  of 
capital  as  the  after-tax  rate  of  return  that 
It  seeks  to  earn  on  its  surplus. 
NEVLICO's  goal  for  earnings  on  surplus 
is  consistent  with  that  established  by 
The  New  England.  The  New  England 
has  computed  a  rate  of  return  applicable 
to  it  and  NEVLICO,  based  on  factors 
such  as  market  interest  rates,  each 
company's  anticipated  long-term  growth 
rate,  each  company's  acceptable  level  of 
risk  level  for  this  type  of  business, 
inflation,  and  available  information 
about  the  rates  of  return  obtained  by 
other  life  insurance  companies. 
NEVLICO  represents  that  it  is 
appropriate  to  consider  these  factors 
yrhen  determining  its  cost  of  capital. 

34.  The  New  England  first  projects  its 
future  growth  rate,  including  the  future 
growth  rate  of  NEVLICO.  based  on  sales 
projections,  current  interest  rates,  the 
infiation  rate,  and  the  amount  of  surplus 
that  The  New  England  and  NEVLICO 
can  provide  to  support  such  growth. 
Tlie  New  England  then  uses  the 
anticipated  growth  rate  and  other  factors 
cited  above  to  set  a  rate  of  return  on 
surplus  that  equals  or  exceeds  this  rate 
of  growth.  Of  these  other  factors,  market 
interest  rates,  the  acceptable  risk  le\'el, 
and  the  inflation  rate  receive 
significantly  more  weight  than 
information  about  the  rates  of  return 
obtained  by  other  companies. 


35.  The  New  England  (including 
NEVLICO)  seeks  to  maintain  a  ratio  of 
surplus  to  assets,  taking  into  account  its 
judgement  of  the  risks  represented  by 
various  components  of  its  assets  and 
Uabilities.a  Maintaining  the  ratio  of 
surplus  to  assets  is  critical  to  offering 
competitively  priced  products  and.  as  to 
The  New  England,  to  maintaining  a 
competitive  rating  from  various  ratii^ 
agencies.  Consequently.  The  New 
England's  surplus  should  grow  at  least 
at  the  same  rate  as  its  assets. 

Applicants'  Legal  Analysis 

1.  Section  6(c)  of  the  1940  Act 
provides,  in  pertinent  part,  that  the 
Commission,  by  order  upon  application, 
may  conditionally  or  unconditionally 
exempt  any  person,  security  or 
transaction,  or  any  class  or  classes  of 
persons,  securities  or  transactions,  from 
any  provision  or  provisions  of  the  1940 
Act,  to  the  extent  that  such  exemption 
is  necessary  or  appropriate*  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  pohcy  and 
provisions  of  the  1940  Act 

A.  Request  for  Exanptions  From  Section 
27(a)(3)  of  the  1940  Act  and  Rule  6e- 
3(T)(bKl3Xii)  Thereunder 

1.  Section  27(a)(3)  of  the  Act  generally 
provides  that,  with  I'iBspect  to  periodic 
payment  plan  certificates,  the  amount  of 
sales  load  deducted  frt}m  any  one  of  the 
first  1 2  monthly  payments,  or  their 
equivalent,  cannot  exceed 
proportionately  the  amount  deducted 
from  any  other  such  payment,  and  that 
the  amount  deducted  from  any 
subsequent  payment  cannot  exceed 
proportionately  the  amount  deducted 
from  any  other  subsequent  pajTnenL 

2.  Rule  6e-3(T)(b)(13)(ii)  grants  an 
exemption  from  Section  27(a)(3), 
provided  that  the  proportionate  amount 
of  sales  load  deducted  fr^m  any 
payment  during  the  contract  period 
does  not  exceed  the  proportionate 
amoujnt  deducted  from  any  prior 
payment.  This  general  proviso  holds 
true  unless  the  increase  in  the  sales  load 
deduction  is  caused  by  the  grading  of 
cash  values  into  reserves  or  reductions 
in  the  annual  cost  of  insurance. 

3. The  amount  of  sales  charge 
deducted  from  premium  payments 
under  the  Policy  is  9%.  NEVLICO 


'  NEVLICO  represento  thai  it  would  have  to 
increase  the  OAC  tax  chars*  if  future  changes  in. 
or  inlerpraUtioru  of.  Section  S4«  of  the  Code  oi  any 
wccessor  provision  further  increase  NEVUCO's  tax 
burden  resulting  from  the  receipt  of  premiums. 
Such  an  increase  coold  result  froa  a  ckenge  is  the 
corporate  tax  rate,  a  change  tn  the  7.7  percent 
i  |ure,  or  a  change  in  the  amortiaatioa  period. 


•  For  example,  as  to  assets,  stocks  entail  greater 
risk  than  investmenl-grade  bonds,  and  therefore, 
require  The  New  E-Tglan'd  (including  NEVUCO)  to 
have  more  surplus  than  it  would  need  for  bonds  of 
equivalent  value. likewise,  as  to  liatrilities, 
obligations  arising  from  individual  deferred  annuity 
contracts,  for  example,  represent  greater  risks  than 
do  comparable  obligations  arising  from  individual 
life  iiwirance  cootracU,  and  therefore  necessitate 
mora  surplus. 


intends  to  waive  this  charge  on 
premiums  paid  after  the  ^teenth  Policy 
year.  The  continuation  of  this  waiver  is 
not  contractually  guaranteed,  howavar, 
and  NEVOCO  may  withdraw  or  modify 
the  waiver  at  any  time.  It  is  possible, 
therefore,  that  the  waiver  could  apply 
with  respect  to  a  given  Policy  at  some 
times  and  not  at  others. 

4.  In  addition,  in  the  first  two  Policy 
years.  NEVLICO  will  forego  the  amount, 
if  any,  by  which  the  limits  imposed  by 
Rule  6»-3(T)(b)(13)(v)  exceed  the  sales 
charge  deducted  from  premiums  plus 
the  deferred  sales  duirge  under  the 
Pobcy.  This  arrangement,  applicable 
only  to  the  first  two  Policy  years,  is 
guaranteed  by  contract  design.* 

5.  Applicants  assert  that,  arguably, 
section  27(a)(3)  and  Rule  6e- 
3(D(b)(l3)(ii)  could  prohibit  this 
scenario.  Out  of  an  abundance  of 
caution  and  to  remove  any  doubt  on  the 
subject,  Applicants  request  an 
exemption  from  those  provisions  to  the 
extent  necessary  to  permit  them  to 
waive  the  sales  charge  deducted  from 
premiums  imder  the  circumstances 
described  herein. 

6.  The  purpose  of  the  proposed  sales 
load  waiver  is  to  more  closely  reflect 
NEVLICO's  expenses  in  connection  with 
PoUcy  sales.  To  the  extent  NEVLICO 
determines  that  the  full  9%  sales  charge 
on  scheduled  premiums  made  after  the 
fifteenth  Policy  year  could  generate 
mora  revenue  than  NEVLICO  believes 
necessary  to  adequately  defray  its 
expenses,  it  may  waive  the  charge. 
Apphcants  submit  that  it  would  not  be 
in  the  interest  of  PoUcy  ov^mers  to 
require  the  imposition  of  a  sales  charge 
on  premiums  paid  after  the  fifteenth 
Policy  year  that  is  higher  than 
Applicants  deem  necessary. 

7.  Applicants  further  submit  Lhat  the 
poUcies  and  purposes  of  section  27(a)(3) 
and  Rule  6e-3(T)(b){13)(ii)  do  not 
require  such  a  result.  Applicants  state 
that  section  27(a)(3),  in  conjunction 
with  the  other  sales  charge  limitations 
in  the  1940  Act,  was  designed  to 
address  the  perceived  abuse  of  periodic 
payment  plan  certificates  that  deducted 
large  amounts  of  frtmt-end  sales  charges 
so  early  in  the  fife  of  the  plan  that  an 
investor  redeeming  in  the  early  periods 
would  recoup  little  of  his  or  her 
investment.  Applicants  submit  that  the 
sales  load  structure  of  the  PpJicies 
certainly  would  not  have  this  effect,  and 
is  straightforward  and  easily 
imderst«x)d. 


•The  Applicants  represent  thai  the  application 
will  be  amended  during  the  notice  period  lo 
include  this  additional  informatiaa. 
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B.  Request  for  Exemption  From  Section 
27(e)  of  the  1940  Act  and  Rules  27e-l 
and  6e-3(T)(bXl3)(vii)  Thereunder 

1.  Section  27(e)  of  the  Act  and  Rules 
27e-l  and  6e-3(T)(b)(13)(vii).  in  effect, 
require  a  notice  of  right  of  withdrawal 
and  refund,  on  Form  N-27I-1,  to  be 
provided  to  Policy  owners  entitled  to  a 
refund  of  sales  load  in  excess  of  the 
limits  permitted  by  Rule  6e- 
3(T)(b)(13)(v).  Applicants  request 
exemptions  from  section  27(e]  of  the 
1940  Act  and  Rules  27e-l  and  6e- 
3(D(b)(13)(vii)  thereunder  to  the  extent 
necessary  to  waive  the  requirements  to 
provide  notice  to  Policy  owners  of  any 
withdrawal  and  refund  rights 
contemplated  by  those  provisions. 

2.  In  Uie  context  of  NEVLICO's 
declining  contingent  deferred  sales 
charge  structure,  no  excess  sales  load  is 
deducted  from  premiums;  Policy 
owners  have  no  right  to  a  refund  of  any 
excess  sales  load.  Because  of  the 
absence  of  excess  sales  load,  and, 
therefore,  the  absence  of  an  obligation  to 
assure  repayment  of  that  amount,  the 
Policy  does  not  create  a  right  in  the 
PoUcy  owner  which  Form  N-27I-1  was 
designed  to  highlight.  Applicants  assert 
that  requiring  delivery  of  a  Form  N-27I- 
1  imder  these  circiunstances  could 
confuse  Policy  owners,  at  best.  and.  at 
worst,  could  encourage  a  Policy  owner 
to  surrender  during  the  first  two  Policy 
years  when  it  may  not  be  in  the  owner's 
best  interest  to  do  so.  In  contrast  to 
owners  of  insurance  policies  with  front- 
end  loads,  owners  of  Policies  with 
declining  contingent  deferred  sales 
charges  do  not  foreclose  their  respective 
opportunities  to  receive  refunds  of 
monies  spent  at  the  end  of  the  first  two 
policy  years.  Such  owners  have  not  paid 
any  excess  load,  and,  if  they  hold  the 
Policies  long  enough,  may  never  be 
obligated  to  pay  a  deferred  sales  charge. 
Surrendering  Policies  during  the  first 
two  Policy  years  could  cost  oMmers 
more  in  total  sales  load  (relative  to  total 
premium)  than  they  would  otherwise 
pay  if  their  respective  Policies,  which 
were  designed  as  long-term  investment 
vehicles,  were  held  for  the  (longer) 
period  originally  intended. 

C.  Request  for  Exemption  From  Section 
27(c)(2)  of  the  1940  Act  and  Rule  6e- 
3(T)(c)(4)  Thereunder 

1.  Section  27(c)(2)  of  the  Act,  in  effect, 
prohibits  a  registered  investment 
company  or  a  depositor  or  imderwriter 
for  such  company  from  deducting 
amoimts  other  than  sales  load  from 
payments  made  under  periodic  payment 
plan  certificates.  Subject  to  certain 
conditions.  Rule  6e-2(b)(13)(iii] 
provides  an  exemption  from  section 


27(c)(2)  to  the  extent  that  the  Ufe  insurer 
"limits  the  fees  for  administrative 
services  to  amounts  that  are  reasonable 
in  relation  to  services  rendered  and 
expenses  incurred."  Likewise,  subject  to 
certain  conditions.  Rule  6e- 
3(T)(b)(13)(iii)  provides  exemptions 
from  Section  27(c)(2) — including 
permitting  the  payment  of  certain 
administrative  fees  and  expenses,  the 
deduction  of  a  charge  for  certain 
mortality  and  expense  risks,  and  the 
deduction  of  "premium  or  other  taxes" 
imposed  by  states  or  other  gowmmental 
entities. 

2.  For  variable  life  insurance  policies 
issued  in  reliance  on  Rule  6e-3(D.  Rule 
6e-3(T)(c)(4)  defines  "sales  load  "  as  the 
excess  of  any  payments  made  during  the 
contract  period  over  the  simi  of  certain 
specified  charges  and  adjustments, 
including  "[a]  deduction  for  and 
approximately  equtil  to  State  premium 
taxes."  Applicants  submit  that  the 
proposed  DAC  tax  charge  deduction  is 
akin  t  J  a  state  premium  tax  charge  in 
that  it  is  an  appropriate  charge,  related 
to  NEVUCXD's  taxburden.  and 
attributable  to  premiums  received. 
Applicants  submit  that  the  proposed 
DAC  tax  charge,  like  a  state  premium 
tax  charge,  should  be  treated  as  other 
than  sales  load  for  purposes  of  the  1940 
Act  and  the  rules  promulgated  . 
thereunder.  Applicants  further  submit 
that  the  proposed  deduction  of  DAC  tax 
charges  is  properly  covered  by  Rule  6e- 
3(D(b)(13)(iii). 

3.  Out  of  an  abundance  of  caution, 
and  to  remove  any  doubt  on  the  subject, 
Applicants  hereby  apply  for  an  order  of 
the  Commission  imder  Section  6(c)  of 
the  Act  exempting  them  from  section 
27(c)(2)  of  the  Act  to  the  extent  ' 
necessary  to  permit  deductions  to  be 
made  from  premiums  received  in 
connection  with  the  Policies  in  an 
amount  that  is  reasonable  in  relation  to 
NEVLICO's  increased  federal  tax  burden 
related  to  the  receipt  of  such  premiums. 

4.  Applicants  "also  request  an 
exemption  from  Rule  6e-3(D(c)(4)(v)  to 
permit  the  proposed  DAC  tax  charge 
deductions  to  be  treated  as  other  than 
sales  load  for  purposes  of  section  27  of 
the  1940  Act  and  the  exemptions  from 
various  provisions  of  section  27  found 
in  Rule  6e-3(T). 

5.  The  exemptions  requested  by 
Applicants  are  necessary  in  order  for 
them  to  rely  on  certain  provisions  of 
Rule  6e-(D(b)(13).  particularly 
subparagraph  (i),  which  provides 
exemptions  from  sections  27(a)(1)  and 
27(h)(1)  of  the  1940  Act.  Issuers  and 
their  affihates  may  rely  on  Rule  6e- 
3m(b)(13)(i)  only  if  they  meet  the 
Rule's  alternative  limitations  on  "sales 
load,"  as  that  term  is  defined  in  Rule 


6e-3(T)(c)(4).  Depending  upon  the  load 
structure  of  a  Policy,  these  alternative 
Umitations  may  not  be  met  if  the 
proposed  DAC  tax  charge  deduction  is 
treated  as  sales  load. 

6.  Although  the  proposed  DAC  tax 
charge  deduction  does  not  fall  squarely 
into  any  of  the  specified  charges  or 
adjustments  excluded  from  the 
definition  of  "sales  load"  in  Rule  6e- 
3(T)(c)(4),  Applicants  have  found  no 

fiublic  policy  reason  to  treat  it  as  sales 
oad.  Applicants  represent  that  the 
public  policy  that  underlies  Rule  6e- 
3(T)ft))(13)(i),  Uke  that  which  underUes 
sections  27(a)(1)  and  27(h)(1)  of  the  Act, 
is  to  prevent  excessive  sales  loads  from 
being  charged  in  connection  with  the 
sale  of  periodic  payment  plan 
certificates.  Applicants  further  represent 
that  treating  as  sales  load  a  tax  biu-den 
charge  attributable  to  premium 
payments  (e.g.,  a  DAC  tax  charge)  would 
in  no  way  further  this  policy,  as  a  tax 
burden  charge  deduction  bears  no 
relationship  to  the  payment  of  sales 
commissions  or  other  distribution 
expenses,  the  most  common 
components  of  "sales  load."  AppUcants 
submit  that  the  Commission  has 
concurred  in  this  conclusion  by 
excluding  deductions  for  state  premium 
taxes  from  the  definition  of  "sales  load"        , 
set  forth  in  Rule  6e-3(D(c)(4). 

7.  Applicants  represent  that  the 
Commission's  intent  in  adopting  Rule 
6e-3(T)(c)(4)  was  to  tailor  the  general 
terms  of  section  2(a)(35)  of  the  1940  Act 
to  flexible  premiimi  variable  life 
insurance  contracts.  Just  as  sections 
27(a)(1)  and  27(h)(1)  implicate  the 
definition  of  "sales  load"  in  section 
2(a)(35).  Rule  6e-3(T)(b)(13)(i) 
impUcates  the  Rule  6e-3(D(c)(4) 
definition  of  "sales  load." 

8.  Section  2(a)(35)  excludes  from 
"sales  load"  deductions  from  premiums 
for  "issue  taxes."  Applicants  submit 
that,  given  the  similarity  between  the 
Rule  6e-3(T)(c)(4)  definition  of  "sales 
load"  and  that  in  section  2(a)(3S).  it  is 
consistent  with  the  policies  of  the  1940 
Act  to  exclude  from  the  definition  of 
"sales  load"  in  Rule  6e-3(T)  deductions 
made  to  pay  an  insurer's  costs 
attributable  to  its  tax  obligations. 

9.  Applicants  further  submit  that 
section  2(a)(35)  also  excludes 
administrative  expenses  or  fees  that  are 
"not  properly  chairgeable  to  sales  or 
promotional  activities."  suggesting  that 
the  only  deductions  intended  to  fall 
within  the  definition  of  "sales  load"  are 
those  properly  chargeable  to  sales  or 
promotional  activities.  Applicants 
maintain  that  because  the  proposed 
DAC  tax  charge  deduction  wiU  be  used 
to  campensate  NEVLIOO  for  its 
increased  federal  tax  burden  attributable 
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to  the  receipt  of  premiums,  and  is  not 
properly  chargeable  to  sales  or 
promotional  activities,  not  treating  the 
proposed  DAC  tax  charge  deduction  as 
"sales  load"  is  consistent  with  the 
pohcies  of  the  1940  Act. 

10.  In  coimection  with  the  relief 
requested.  Applicants  represent  that: 

A.  NEVLICO  will  monitor  the 
reasonableness  of  the  proposed  DAC  tax 
charge  deduction; 

B.  the  registration  statement  for  the 
Policies  to  which  the  proposed  DAC  tax 
charge  deduction  applies  will  (i)  disclose  the 
DAC  tax  charge,  (ii)  explain  the  purpose  of 
that  charge,  and  (iii)  state  that  the  charge  is 
reasonable  in  relation  to  NEVLICO's 
increased  federal  tax  burden  under  Section 
848  resulting  from  the  receipt  of  premiums; 
and 

C  the  registration  statement  for  the 
Policies  to  which  the  proposed  DAC  tax 
charge  deduction  applies  will  contain  as  an 
exhibit  an  actuarial  opinion  as  to  (i)  the 
reasonableness  of  the  DAC  tax  charge 
deduction  in  relation  to  NfEVLICO's 
increased  federal  tax  burden  under  Section 
848;  (ii)  the  reasonableness  of  the  after  tax 
rate  of  return  that  is  used  in  calculating  such 
deduction;  and  (iii)  the  appropriateness  of 
the  factors  taken  into  account  by  NEVLICO 
in  determining  the  after  tax  rate  of  return. 

D.  Request  for  Exemption  From  Rules 
6e-2(a)(2)  and  6e-2(b)(15)  Under  the 
1940  Act 

1.  The  Variable  Account  currently 
relies  on  Rule  6e-2  for  exemptions  from 
certain  provisions  of  the  1940  Act  in 
connection  with  the  existing  policies.  In 
addition,  the  Variable  Account  intends 
to  rely  on  Rule  6e-3(T)  for  exemptions 
bom  certain  provisions  of  the  1940  Act 
in  connection  with  the  Policies. 

2.  A  separate  account  relying  on  Rule 
6e-2  must  derive  its  assets  (other  than 
advances  by  the  Ufa  insurance 
company)  "solely  from  the  sale  of 
variable  Ufe  insurance  contracts  as 
defined  in  paragraph  (c)(1)  of  this  Rule 
6e-2."  Paragraph  (c)(1).  in  ttim.  defines 
a  variable  life  insurance  contract,  to 
which  Rule  6e-2  applies,  somewhat 
differently  from  the  definition  of  a 
flexible  premium  variable  life  insurance 
contract,  to  which  Rule  6e-3(T)  applies. 
Thus,  a  separate  accotmt  issuing 
pohcies  in  reliance  on  Rule  6e-3(T) 
technically  may  not  be  deriving  its 
assets  "solely"  from  the  sale  of  "variable 
Ufe  instirance  contracts"  as  defined  in 
Rule  6e-2(c){l).  As  a  result,  the  Variable 
Account  may  not  qualify  to  rely  on  the 
exemptions  provided  by  Rule  6e-2  as  to 
the  existing  pohcies  (and  any  other 
policies  it  may  issue  in  the  futiire  in 
reUance  on  Rule  6e-2)  If  it  also  funds 
flexible  premium  variable  life  insurance 
policies  in  rehance  on  the  exemptions 
provided  by  Rule  6e-3(T). 


3.  Applicants  also  note  that  the 
exemptions  provided  by  Rule  6e- 
2(b)(15)  are  available  only  to  separate 
accounts  "all  the  assets  of  which  consist 
of  the  shares  of  •  •  •  management 
investment  companies  which  offer  their 
shares  exclusively  to  variable  life 
insurance  separate  accounts  •  *  *." 
The  Variable  Account  technically  may 
not  qualify  as  a  "variable  life  insurance 
separate  account"  and.  absent  relief 
from  Rule  6e-2(a)(2),  may  not  be  able  to 
rely  on  Rule  6e-2(b)(15). 

4.  Apphcants  submit  that,  as  a 
technical  matter,  using  the  Variable 
Account  as  a  funding  medium  for 
pohcies  issued  pursuant  to  Rule  6e-3(T), 
as  well  as  for  the  existing  policies  (or 
other  pohcies  it  may  issue  in  the  futiuw 
in  reUance  on  Rule  6e-2),  may  render 
inappropriate  the  continued  rehance  of 
the  Variable  Account  on  Rule  6e-2. 

5.  Out  of  an  abundance  of  qaution  and 
to  remove  any  doubt  on  the  subject, 
AppUcants  hereby  apply  for  an  order  of 
the  Commission  under  Section  6(c)  of 
the  Act  exempting  the  Variable  Accoimt 
from  the  provisions  of  Rule  6e-2(a)(2) 
and  Rule  6e-2(b)(15)  to  the  extent 
necessary  to  permit  it  to  issue  one  or 
more  flexible  premium  variable  Ufe 
insurance  poUcies  in  reUance  on  Rule 
6e-3(T)  under  the  Act,  without  losing  its 
abiUty  to  rely  on  Rule  6e-2  with  regard 
to  the  existing  policies  and  any  other 
poUcies  that  NEVLICO  may  issue  in  the 
future  pursuant  to  Rule  6e-2. 

6.  Applicants  submit  that  no  poUcy 
reason  would  justify  prohibiting  use  of 
the  same  separate  account  as  funding 
medium  for  scheduled  premiimi 
variable  life  insurance  poUcies  governed 
by  Rule  6e-2  as  well  as  flexible  premiimi 
variable  life  insurance  policies  governed 
by  Rule  6e-3(T).  The  interests  of  owners 
of  existing  poUcies  and  the  PoUcies,  the 
interests  of  NEVLICO  vrith  respect  to 
both  scheduled-  and  flexible-premium 
variable  Ufe  insurance  poUcies,  and  the 
regulatory  frameworks  of  Rule  6e-2  and 
Rule  6e-3(T),  are  sufficiently  parallel 
that  the  proposed  use  of  the  same 
separate  account  for  both  types  of 
insurance  poUcies  should  not  prejudice 
owners  of  any  of  those  poUcies. 
Furthermore,  the  economies  of  scale  to 
be  reaUzed  from  the  proposed  use  of  the 
same  separate  account  should  benefit 
owners  of  both  scheduled-  and  flexible- 
premium  poUcies.  AppUcant  asserts  that 
the  Commission  has  Supported  this 
conclusion  by  adopting  Rule  6e-3(T). 
which  appUes  to  separate  accounts  with 
assets  derived  from  both  scheduled-  and 
flexible-premium  variable  Ufe  insurance 
contracts,  and  by  proposing 
amendments  to  Rule  6e-2  specificaUy 
permitting  both  types  of  variable  Ufe 


insurance  contracts  to  be  funded  by  a 
single  separate  account. 

AppUcant's  Conclusion 

AppUcants  submit  that,  for  the 
reasons  and  based  upon  the  facts  set 
forth  above,  the  requested  exemptions 
&t)m  Sections  27(a)(3),  27(c)(2).  and 
27(e)  of  the  1940  Act,  and  Rules  6e- 
2(a)(2),  6e-2(b)(15),  6e-3(T)(b)(13)(ii).  6e. 
3(T)(b)(13)(vii),  6e-3(T){c)(4),  and  27e-l 
thereunder — to  permit  the  offer  and  sale 
of  the  PoUcies  that  enable  NEVLICO  to: 
(i)  waive  the  sales  charge  deducted  from 
premiums  under  the  Policies;  (ii)  waive 
notice  of  refund  and  withdrawal  rights; 
(iii)  deduct  from  premiums  an  amount 
that  is  reasonable  in  relation  to  the 
increased  federal  income  tax  burden  of 
NEVLICO  resulting  from  the  imposition 
of  a  DAC  tax;  and  (iv)  use  the  Variable 
Account  as  a  funding  medium  for  both 
scheduled-  and  flexible-premium 
variable  life  insurance  polices — meet 
the  standards  set  out  in  Section  6(c)  of 
the  1940  Act.  In  this  regard.  Applicants 
assert  that  the  exemptions  are  necessary 
and  appropriate  in  the  pubUc  interest 
and  consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  poUcies  and  provisions 
ofthe  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Mai;gar«t  H.  McFarUnd, 

Deputy  Secretary. 

(FR  Doc.  93-30850  Filed  12-16-93;  8:45  am) 
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[Release  Na  35-25942] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935  ("Act") 

December  10, 1993. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  appUcation(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
appUcation(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  PubUc 
Reference. 

Interested  persons  wishing  (o 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
January  3, 1994.  to  the  Secretary. 
Securities  and  Exchange  Commission, 
Washington,  DC  20549,  and  serve  a 
copy  on  the  relevant  appUcant(s)  and/or 
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declarantM  at  the  addioasCe*)  specified 
below.  Proof  of  senrice  (by  affidavit  or, 
in  case  of  an  attorney  at  law.by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identi^  specifically  the  issues  of  fact  or 
law  that  are  dispoted.  A  person  who  so 
requests  will  be  notified  of  aoy  hearing. 
if  ordered,  and  will  receive  a  copy  of 
any  notice  at  oeder  issuedhi  the  matter. 
Af^  said  date,  the  appbcatioii(s)  and/ 
or  dec)aration(s),  as  filed  or  as  amended. 
may  be  granted  andyor  permitted  to 
become  effective. 

Eastern  Utililiea  Associaies.  et  at.  (70- 
82U) 

Eastern  Utibtiee  Associates  ("EUA"). 
a  registered  holding  company,  and  its 
nonutibty  subsidiary  company.  EUA 
Cogenex  Corporation  ("Cc^nex") 
(collectivriy,  "Applicants"),  both 
located  at  P.O.  Box  2333,  Boston. 
Massachusetts  02107,  have  filed  an 
application-declaration  pursuant  to 
sections  6(a).  7. 9(a),  10. 12(b).  and  12(f) 
of  the  Act  and  rules  43. 45  and  50(a)(S) 
thereunder.  A  notice  of  the  apphcation- 
declaratioo  was  initially  issued  by  the 
Commissioo  on  October  1. 1993  (HCAR 
Na  25901)  ("October  Notice"). 

By  order  dated  December  R,  1993 
(HCAR  ^k>.  25941).  Cogmex  was 
authoriaed  to  acquire  )ames  L.  Dey 
Company,  an  energy  management 
service  company.  In  the  order,  the 
Commission  reserved  jurisdiction  over 
the  acquisition  oi  Northeast  Energy 
Management.  Inc.  ("NEMI").  a  Maine 
corporation  engaged  in  energy  services 
contracting,  pending  completion  of  the 
record.  For  the  year  ended  December  31, 
1992.  NEMI  had  approximately  $7.2 
million  of  assets,  approximately  $3.1 
million  of  revenues,  and  approximatrfy 
$873,000  of  net  income.  For  the  six 
months  ended  )une  30. 1993.  NEMI  had 
approximately  $7.3  million  of  assets, 
approximately  $1.1  million  of  revenues, 
and  approximately  $418,000  of  net 
income.  By  post-effective  amendment. 
the  Applicants  now  propose  to  make 
certain  changes  to  the  structure  of  the 
acquisition. 

As  stated  in  the  October  Notice. 
Cogenex  proposes  to  acquire  NEMI  by 
exchanging  common  stock  of  NEMI  to 
Cogenex  for  common  stock  of  EUA.  The 
outstanding  common  stock  of  NEMI 
would  then  be  cancelled  by  operation  of 
law.  NEMI  would  be  acquired  by  a  to- 
be-formed  wholly  owned  subsidiary  of 
Cogenex  ("NEWCO")  and  NEMI  would 
be  merged  into  NEWCa  The  NEMI 
acquisition  would  be  a  tax^e 
transaction  and  would  be  accounted  for 
under  the  pooling  method  of 
accounting. 


EUA  will  iasae  to  the  sole  stockbokler 
of  NEMI  an  unoont  of  EUA  common 
shares  which  equals  an  aggregate 
consideration  for  NEMI  of  $19.8  million, 
plus  an  amount  equal  to  the  accounts 
recMvable  of  NEMI  due  under  an 
agreement  with  Central  Maine  Power 
Company  to  be  received  by  NEWCO 
which  relate  to  the  period  prior  to  the 
closing  ("Closing"),  less  the  liabilities  of 
NEMI  assumed  by  operation  of  taw  in 
connection  with  the  merger  of  NEMI 
into  NEWCO  ("Purchaaa  Price").  The 
accounts  receivable  of  NEMTat  the 
Closing  are  estimated  to  be  $416,093 
through  January  30. 1994.  and  the 
assumed  liabilities  as  of  the  Qosing  date 
are  estimated  to  be  approximately  $8.5 
million.  A  dividend  in  an  amount  equal 
to  NEMI's  retained  earnings  through  the 
Closing  date  will  be  declared  and  paid 
by  NEMI  prior  to  the  Closing.  If  NEMI 
borrows  funds  for  the  purpose  of  paying 
the  dividend,  sudi  amotmts  shall  be 
included  in  tiie  NEMI  liabilities 
assumed  by  NEWCO. 

The  Purchase  Prke.  estimated  to  be 
appToximately  $11.8  milKon.  ahtkW  be 
paid  at  Closing  which  is  anticipated  to 
ocoir  during  toe  time  in  vfhidi  EUA's 
common  shares  are  traded  ex-dividend. 
Assuming  an  EUA  common  share  price 
of  $28.00  pOT  share,  approximately 
42Sj00O  common  shares  of  EUA  would 
be  issued  in  the  8cqui«tion.  The  actual 
number  of  EUA  Shares  to  he  delivered 
at  Cloeing  ib&U  be  determined  by' 
dividing  the  Purchase  Price,  calculated 
as  described  above,  by  the  arithmetic 
average  of  (x)  the  average  of  the  hi^ 
and  low  selling  price  of  EUA  common 
shares  on  the  first  day  prior  to  the 
Closing  date  that  such  shares  are  tradii>g 
ex-dividend  and  (y)  the  average  of  tfie 
hig^  and  low  selling  price  of  EUA 
oomman  diores  on  the  second  day  prior 
to  the  dof^  date  that  such  shares  are 
trading  ex-dividend.  Each  high  and  low 
selling  price  shall  be  as  reported  in  The 
Wall  Street  Jc^imal.  The  common  shares 
of  EUA  will  be  tegiistered  under  the 
Secnrities  Act  of  1933  and  applicable 
blue  sky  laws  for  resale  by  the  NEMI 
stockholder. 

Cogenex  also  proposes  to  incorporate 
NEWCO.  a  Massachusetts  business 
corparation.  The  initial  authorized 
capitalization  of  NEWCO  shall  be 
200.000  shares  of  common  stock.  $0.01 

Ear  value,  of  which  10,000  shares  will 
e  issued  to  Cogenex  for  $100.00. 
Cogenex  further  proposes  to  make, 
through  December  31, 1998. 
investments  in  NEWCO  in  amounts 
equal  to  the  liabilities  of  NEMI  to  be 
discharged  in  connection  with  the 
Closing,  estimated  to  be  approximately 
$8.5  million,  plus  an  additional  $1 
million  fat  working  capital  purposes 


and  for  payment  of  the  consideration 
due  under  the  noncompetition 
agreement  Such  investments  in 
NEWCO  by  Cogenex  may  take  the  form 
of  any  combination  of  capital 
contributions  by  Cogenex  and  short- 
term  loans  by  Cogenex  which  will  be 
effected  upon  the  same  terms  as 
Cogenex  borrows  funds  under  the  EUA 
System  credit  lines.  Cogenex  may 
guarantee  the  obligations  of  NEWCO  up 
to  an  aggregate  amount  of  approximately 
$500,000. 

Maine  Yaakee  Atomic  Power  ConifiaBy 
(70-8313) 

Maine  Yankee  Atomic  Power 
Company  ("Maine  Yankee'!.  83  Edison 
Drive.  Augusta.  Maine  04336,  an 
indirect  nuclear  generating  subsidiary  of 
Northeast  UtiMtiea  and  of  New  England 
Electric  System,  both  registered  holding 
companies,  has  filed  a  declaration  under 
sections  6(a)  and  7  of  the  Act  ai»d  Rule 
50(a)(5)  tbiarBundeT.  Maine  Yankee 
proposes  to  issue  and  sell,  no  later  than 
December  31. 1996.  short-term  notes 
("Notes")  under  bank  lines  of  credit, 
and/or  conunMcial  paper  ("Conunercial 
Paper")  up  to  an  aggregate  amount  at 
any  one  time  outstanding  of  $21 
milUon.  Maine  Yankee  has  existing 
bank  lines  of  credit  permitting  the 
issuance  of  notes  aggregating  $21 
million,  including  $8  million  vdth  The 
Bank  of  New  York  and  $13  million  with 
The  First  National  Bank  of  Boston.  As 
of  September  30, 1993.  Maine  Yankee 
had  issued  an  outstanding  $4,045 
million  in  Notes  xmder  these  lines  of 
credit.  Maine  Yankee  does  not  currently 
maintain  Commercial  Paper  obligations. 
The  Notes  will  mature  in  nine  months 
or  less  from  the  date  of  issuance  and 
will  have  an  effiactive  interest  cost  not 
exceeding  the  effective  interest  cost  of 
borrowings  at  the  prime  rate,  as  in  effect 
from  time-to-time  at  the  banks. 
Commitment  fiees  will  not  exceed  V2  of 
1%  of  the  lines  of  credit  from  such 
banks. 

The  Commercial  Paper  will  mature  in 
nine  months  or  less  from  the  date  of 
issuance  and  will  be  issued  pursuant  to 
an  exception  Irom  competitive  bidding 
through  dealers  in  commercial  paper 
and  sold  to  institutional  investors.  The 
Commercial  Paj^r  may  be  backed  by 
Maine  Yankee's  available  lines  of  credit, 
revolving  credit  agreements  or  other 
liquidity  or  credit  enhancement  devices, 
including  letters  of  credit  or  insurance. 
Maine  Yankee  will  pay  a  fiae  to  the 
dealers  in  the  Commercial  Papjer, 
estimated  to  be  Vs  of  1%  per  annum,  on 
a  discount  basis,  of  the  amounts 
borrowed,  a&  compensation  for  their 
services  with  reg^d  to  the  issuance  of 
the  Commercial  Pq)er.  The  interest  rate 


on  the  Commercial  Paper  will  vary 
depending  upon  the  interest  rates 
prevailing  in  the  relevant  market  at  the 
time  of  issuance. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarUnd, 

Depu  ty  Secretary. 

(PR  Doc.  93-30851  Filed  12-16-93;  8:45  am] 
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pnvestment  Company  Act  Rel.  No.  19947; 
812-6320] 

The  RBB  Fund,  Inc.,  et  al.;  Application 
for  Exemption 

December  10, 1993 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  ("Act"). 

APPLICANTS:  The  RBB  Fund.  Inc. 
("RBB");  and  BEA  Associates  ("BEA"), 
on  behalf  of  itself  and  any  subsequently 
created  registered  open-end  investment 
companies  advised  by  BEA 
(collectively,  with  RBB.  the  "Funds"). 
REl^VANT  ACT  SECTIONS:  Exemption 
requested  under  sections  6(c)  and  17(b) 
from  the  provisions  of  section  17(a). 
SUMIMARY  OF  APPLICATION:  Applicants 
seek  a  conditional  order  under  sections 
6(c)  and  17(b).  The  order  would  grant 
relief  from  the  provisions  of  section 
17(a)  to  permit  in-kind  redemptions  of 
shares  of  certain  open-end  registered 
investment  companies  by  shareholders 
who  are  "affiliated  persons"  of  the 
investment  companies  solely  by  reason 
of  owning,  controlling,  or  holding  with 
power  to  vote,  five  percent  or  more  of 
the  investment  companies'  outstanding 
shares. 

FIUNG  DATE:  The  application  was  filed 
on  March  22. 1993,  and  amended  on 
June  21. 1993,  September  13, 1993,  and 
December  9, 1993.  Applicants  have 
agreed  to  file  an  additional  amendment 
during  the  notice  period.  This  final 
amendment  will  not  affect  the 
information  contained  in  this  notice. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
January  4, 1994,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 


for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Applicants,  Bellevue  Corporate  Center, 
103  Bellevue  Parkway,  Suite  152, 
Wilmington,  Delaware  19809. 
FOR  FURTHER  INFORMATION  CONTACT: 
Courtney  S.  Thornton,  Senior  Attorney, 
at  (202)  272-5287.  or  C.  David 
Messman,  Branch  Chief,  at  (202)  272- 
3018  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 

SUPPLEMENTARY  MFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  RBB  is  an  open-end  management 
investment  company  incorporated  in 
Maryland.  It  currently  operates  or 
proposes  to  operate  seventeen  separate 
investment  portfolios,  i 

2.  BEA  is  a  New  York  general 
partnership  that  serves  as  adviser  to  the 
BEA  Portfolios.  The  BEA  Portfolios  are 
designed  primarily  for  investors  seeking 
investment  of  funds  held  in  an 
institutional,  fiduciary,  advisory, 
agency,  custodial  or  other  similar 
capacity,  including  the  investment  of 
funds  held  or  managed  by  broker- 
dealers,  investment  counselors, 
insurance  companies,  employee  benefit 
plans,  colleges,  churches,  charities, 
corporations  and  other  institutions, 
Shares  in  each  of  the  BEA  Portfolios  are 
currently  available  for  purchase  by 
investors  who  have  entered  into  an 
investment  management  agreement  with 
BEA.  The  current  initial  minimum 
investments  in  the  International 


<  The  portfolios  of  RBB  ("Portfolios")  that 
presently  Intend  to  rely  on  the  requested  relief  are: 
BEA  International  Equity  Portfolio  (the 
"International  Portfolio"),  BEA  Emerging  Markets 
Equity  Portfolio  (the  "Emerging  Markets  Portfolio"), 
BEA  Strategic  Fixed  Income  Portfolio  (the  "Fixed 
Income  Portfolio"),  BEA  U.S.  Core  Equity  Portfolio 
(the  "Core  Equity  Portfolio").  BEA  U.S.  Core  Fixed 
Income  Portfolio  (the  "Core  Fixed  Income 
Portfolio").  BEA  Intemalional  Fixed  Income 
Portfolio  (the  "International  Fixed  Income 
Portfolio"),  BEA  Municipal  Bond  Fund  Portfolio 
(the  "Municipal  Portfolio")  (collectively,  the  "BEA 
Portfolios");  The  RBB  Laffer/Canto  Equity  Portfolio, 
The  RBB  Warburg  Pincus  Growth  and  Income 
Portfolio.  The  RBB  Balanced  Portfolio.  The  RBB 
Municipal  Bond  Portfolio.  The  RBB  Government 
Securities  Portfolio,  and  The  RBB  High  Yield  Bond 
Portfolio  (collectively,  the  "RBB  Portfolios"  and. 
together  t¥ilh  the  BEA  Portfolios,  the  "Current 
Portfolios"). 


Portfolio,  the  Emerging  Markets 
Portfolio,  the  Core  Equity  Portfolio,  the 
Core  Fixed  Income  Portfolio,  the 
Intemalional  Fixed  Income  Portfolio, 
and  the  Mimidpal  Portfolio  are  $1 
million.  For  investors  who  have  entered 
into  investment  management 
agreements  with  BEA  (or  officers  of 
existing  BEA  clients),  the  initial 
minimum  investment  is  $100,000.  The 
cxurent  initial  minimum  investment  in 
the  Fixed  Income  Portfolio  is  $100,000.2 
All  such  shares  are  purchased  at  net 
asset  value,  without  the  imposition  of 
any  sales  load  or  commission. 

3.  Shares  in  each  of  the  RBB  Portfolios 
are  currently  available  to  the  public 
continuously  through  authorized 
dealers.  The  current  minimum  initial 
investment  for  the  RBB  Portfolios  is 
$1,000.  The  price  paid  for  RBB  Portfolio 
shares  is  the  net  asset  value  per  share 
plus  a  sales  load. 

4.  Shareholders  may  redeem  some  or 
all  of  their  shares  of  the  Portfolios  at  any 
time.  The  redemption  price  is  the  net 
asset  value  per  share  next  determined 
after  the  initial  receipt  of  proper  notice 
of  redemption,  minus  a  redemption  fee, 
if  applicable.  Currently,  the  applicable 
redemption  fees  are  .50%  for  the  Fixed 
Income  Portfolio,  1%  for  the 
International  Portfolio,  and  1.5%  for  the 
Emerging  Markets  Portfolio,  of  the  net 
asset  value  of  the  shares  being 
redeemed.  The  redemption  fee  is 
retained  by  the  applicable  Portfolio  and 
may  be  used  to  cover  the  costs  of 
liquidating  securities  to  meet 
redemption  requests.  The  Core  Equity 
Portfolio,  the  Core  Fixed  Income 
Portfolio,  the  International  Fixed 
Income  Portfolio,  the  Municipal 
Portfolio  and  the  RBB  Portfolios 
currently  charge  no  redemption  fee. 
RBB  reserves  tJbe  right,  however,  if 
conditions  exist  that  make  cash 
payments  undesirable,  to  honor  requests 
by  shareholders  to  redeem  the  shares  of 
a  Current  Portfolio  in  whole  or  in  part 
in  securities,  on  a  pro  rata  basis, 
monitored  by  the  investment  advisers 
and  valued  as  they  would  be  valued  for 
purposes  of  computing  the  net  asset 
value  of  a  Current  Portfolio.  If  payment 
is  made  in  securities,  no  redemption  fee 
is  charged  a  shareholder  in  the 
International  Portfolio,  the  Emerging 
Market  Portfolio,  or  the  Fixed  Income 
Portfolio. 

5.  RBB  has  elected  to  be  governed  by 
rule  18f-l  under  the  Act.  Thirelection 
requires  a  Current  Portfolio  to  redeem 


>  Officers  and  employees  of  BEA  and  any  BEA 
pension  or  profit-sharing  plan  may  invest  in  the 
BEA  Portfolios  without  being  subject  to  the 
minimum  investment  limitation  and  without 
entering  into  an  investment  management  agreement 
with  BEA. 
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its  shares  soMj  in  cssh  up  to  th»  lessor 
of  $250,000  or  1%  of  its  net  asset  ▼alue 
during  anr  ninety  day  period  for  any 
one  riMienotder.  Thtn.  ¥BB  may  make 
redemptions  in  kind  to  sharaiiolders 
only  to  the  extent  that  such  elections 
exceed  the  mle  18f-l  election 
limitatiottfl. 

6.  RBB  has  established  the  foBowring 
guidelines  {or  sheeting  secoritiee  to  be 
distributed  in  connection  with  an  in- 
kind  distribiition:  Securities  will  be 
distributed  on  a  pro  rata  basis  after 
excloding  (a)  seomtiee  which,  if 
distributed,  would  be  required  to  be 
registered  under  the  Securities  Act  of 
1933,  and  fb)  securities  issued  by 
entities  in  countries  that  restrict  or 
prohibit  the  holding  of  securities  by 
non-nationals  other  than  throu^ 
qualified  inrestment  vehiclas  sxxch  as 
RBB.  h  addition,  cash  will  be 
distributed  in  Ueu  of  shares  above  round 
lots  (i.e.,  100  shares)  or  fractional  shares. 

7.  Applicants  se^  relief  to  permit 
shareholders  who  are  "affihated 
persons"  of  any  of  titie  PortfbBos  only 
wi^iin  the  meening  of  section  2{aK3HA) 
of  the  Act  [i.e.,  by  virtue  of  their 
ownership  of  5%  or  more  of  the  voting 
securities  thereof)  (die  "Affiliated 
Shareholders")  to  redeem  their  shares 
in-kind,  sxibfect  to  the  limitations  of 
RBB's  rule  18f-l  election.  The  relief 
sought  would  not  extend  to 
shareholders  who  are  "affiliated 
persons"  within  the  meaning  of  sections 
2(a)(3)(B)-^.  Shares  distributed  to 
Affiliated  Sharrfiolders  as  redemptions 
in-Idnd  will  be  selected  and  valued 
pursuant  to  the  same  procedures  used 
for  the  selection  and  valuation  of  shares 
distributed  to  other  shareholders  (the 
"non-Affihated  Sharrfiolders")  as 
redemptions  in-kind.  Thus,  all  su<± 
shares  will  be  valued  in  the  same 
manner  as  they  would  be  valued  fot 
purposes  of  computing  a  Portfolio's  net 
asset  value,  which  in  Qie  case  of 
securities  traded  on  a  public  seciirities 
market  for  which  quotations  are 
available  is  their  last  quoted  sales  price, 
or,  if  there  is  no  such  reported  sale,  is 
currently  at  the  mean  of  tfie  bid  and 
asked  prices  prior  to  the  valuation. 

Applicant'  Legal  CoDclueieas 

1.  Section  17(a)(2)  makes  it  unlawful 
for  an  affiliated  person  of  a  registered 
investment  company  to  purchase  from 
the  investmwit  company  eny  securities 
or  other  property,  other  than  securities 
of  which  the  seller  is  the  issuer.  Because 
the  Affiliated  Shareholders  each  hold 
5%  or  more  of  tfie  voting  securities  of 
one  or  more  of  the  Portfolios,  they  are 
each  deemed,  pursuant  to  section 
2(«)(3)CA>.  to  be  an  effihatod  pecson  of 
the  PortfoUos  whose  securities  they 


hold.  Consequently,  an  Affiliated 
^lavehirfder  of  any  Portfolio  would  be 
prohibited  by  sMrtion  17taX2)  from 
redeeming  its  liutfes  in  fbm  PoitioUo  in- 
kind. 

2.  Sactioa  17(b)  providas  thai  die  SEC 

shall  exempt  proposed  transacttoos 
from  dM  restrictions  of  section  17(a)  if 
evidence  estabhshaa  that  (a)  The  terms 
of  the  propoeed  transaction  are 
reasonable  and  fair  and  do  not  invokve 
overreaching;  (b)  the  pn^posed 
transaction  k»  consisteDt  with  the  policy 
of  each  registoed  investment  company 
involved:  and  (c)  the  proposed 
transaction  is  consistent  with  the 
general  purposes  of  the  Act.  Exemptions 
under  section  17(b)  are  limited, 
however,  to  a  transaction-by-transartion 
basis. 

3.  Under  section  6(c),  the  Commission 
may  exempt  classes  of  persons  and 
transactions  from  section  1 7Ca)  if  and  to 
the  extent  that  sudi  exemption  is 
neoessary  or  appropriate  in  the  pubHc 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act. 

4.  Applicants  submit  tiiat  tiiey  have 
satisfied  the  requirements  of  sections 
6(c)  and  17(b).  Applicants  b^eve  that 
the  use  of  objective,  verifiable  standards 
for  the  selection  and  valuation  of  any 
securities  to  be  distributed  in 
connection  with  a  redemption  in-kind 
will  ensure  that  all  such  redemptions 
will  be  on  terms  that  are  reasonable  and 
fair  to  the  Portfolios,  the  Affiliated 
Shareholders,  and  non-Affihated 
Shareholders,  and  will  not  involve 
overreaching  on  the  part  of  any  person. 
Similarly,  the  proposed  transactione  are 
consistent  With  the  investment  policy  of 
each  Portfolio,  which  expressly  allows 
redemption  in-kind  at  thJB  discretion  of 
the  Fimd.  Finally,  because  Affiliated 
Shareholden  who  wish  to  redeem 
shares  would  receive  the  same  in-kind 
distribution  of  securities  and  cash  as 
non-Affihated  Shareholders  wishing  to 
redeem  shares  (and  only  if  the  Fund 
determines  that  such  redemptions  in- 
kind  would  be  in  the  best  interest  oi  the 
Portfoho  and  its  shareholders), 
applicants  believe  that  the  terms  of  the 
proposed  transactions  are  reasonable 
and  fait  to  all  parties  Ukd  are  consistent 
with  the  protection  of  investors  and  the 
provisions,  policies  and  purposes  of  the 
Act. 

Applicants'  Conditians 

In-kind  redemptions  b^  Affib'ated 
Shareholders  will  be  effected  subject  to 
the  fallowing  conditions: 

1.  The  securities  distributed  to  both 
Affihated  ShairriM^dees  and  non- 
Affiliated  Shareholden  punuant  to  a 


redemption  iB-kliid  (ttw  In-Kind 
Securitiae")  will  be  Umitad  to  securities 
that  are  traded  on  a  public  eecunties 
market  or  for  which  quoted  bsd  and 
asked  prices  are  evailable. 

2.  In-Kind  aacurities  will  be 
distributed  on  a  pro  rata  basis  after 
excluding  (a)  securitiaa  whicii,  if 
distributed,  would  be  required  to  be 
registered  under  the  Securities  Act  of 
1933,  and  (b)  securities  issued  by 
entities  in  coimtries  which  restrict  or 
prohibit  the  holdings  of  securities  by 
non-nationals  other  than  through 

aualified  investment  vehicles,  snch  as 
le  Fund.  In  addition,  cash  will  be 
distributed  in  Ken  of  shares  above  round 
lots  (e.g..  100  shares)  or  fractional 
shares. 

3.  The  Board  of  Directors  of  the  Fund, 
including  a  majority  of  the  directors 
who  are  not  "interested  persons"  (as 
defined  in  section  2(a)(19)  of  the  Act)  of 
the  Fund,  will  determine  no  less 
frequently  than  aimually:  (a)  whether 
the  In -Kind  Securities  tiave  been 
distributed  in  accordance  with 
condition  1;  and  (b)  whether  the 
distribution  of  any  such  In-Kind 
Securities  is  consistent  with  the  poUcies 
of  the  relevant  Portfolio  as  reflected  in 
the  prospectus  of  the  Portfolio.  In 
addition,  die  Board  of  Directors  shall 
make  and  approve  such  changes  as  the 
Board  deems  necessary  in  its  procedures 
for  monitoring  compliance  by  the 
applicants  with  the  terms  and 
conditians  of  this  appfication. 

4.  The  Fund  will  maintain  and 
preserve  for  a  period  of  not  less  than  six 
yeare  bom  the  end  of  the  fiscal  year  in 
which  any  redemption  in-kind  by  an 
Affiliated  Shareholder  occurred,  the 
first  two  3rears  in  an  easily  accessible 
place,  a  written  record  of  each  such 
redemption  setting  forth  a  description  of 
each  security  distributed,  the  identity  of 
the  Affiliated  Shareholder,  the  terms  of 
the  distribution,  and  the  information  or 
materials  upon  vt^iich  the  valuation  was 
made. 

For  the  SEC,  by  the  Drvtsion  of  Investment 
Management,  onider  delegated  authmity. 
Margaret  H.  McFariana. 
Deputy  Secretaiy. 

IFR  Doc.  93-30852  Filed  12-16-93;  8:45  ami 
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SMALL  BUSINESS  ADMINISTRATiON 
[DectoaHea  et  DIaslar  Lcen  Area  JOSOA] 

Missouri;  Declaration  of  Diaaster  Loan 
Araa 

As  a  result  of  the  President's  major 
disaster  declaration  on  December  1 , 
1993, 1  find  that  the  Counties  of 
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^llinger.  Cape  Girardeau.  Carter, 
BoweU.  Iron.  Jefferson.  Madison. 
Oregon,  Reynolds,  Ripley,  St.  Francois, 
St.  Louis,  Shannon,  and  Wayne 
constitute  a  disaster  area  as  a  resuh  of 
aamages  caused  by  severe  storms. 
tornadoes,  and  flooding  November  13- 
19, 1993.  Applications  for  loans  for 
physical  damage  may  be  filed  until  the 
close  of  business  on  January  31, 1994, 

Sd  for  loans  for  economic  injury  until 
J  close  of  business  on  September  1, 
1994,  at  the  address  Usted  below:  U.S. 
Small  Business  Administration.  Disaster 
Area  3  Office,  4400  Amon  Carter 
Boulevard,  Suite  102.  Forth  Worth, 
Texas  76155,  or  other  locally  announced 
locations.  In  addition,  apphcations  for 
economic  injury  loans  from  small 
business  located  in  the  following 
contiguous  counties  may  be  filed  until 
|he  specified  date  at  the  above  location; 
Butler,  Crawford,  Dent,  Douglas, 
franklin,  Ozard,  Perry,  St.  Charles,  Ste. 
|[}enevieve.  Scott,  Stoddard.  Texas. 
VVashington  and  the  Gty  of  St.  Louis  in 
Missouri;  Clay,  Fulton,  Randolph,  and 
Sharp  in  Arkansas;  and  Alexander, 
Monroe,  Madison,  Union,  and  St.  Clair 
in  Illinois. 

The  interest  rates  are: 


For  Physical  Damage 

Homeowners  with  credit  available 
elsewhere 

Homeowners  without  credit  avail- 
able elsewhere 

(Businesses  with  credit  available 
elsewhere 

Businesses  and  non-profit  organi- 
zations without  credit  available 

I    elsewhere - 

jOthers  (including  non-profit  orga- 
nizations) with  credit  available 

'     elsewhere — .. — 

i  For  Economic  Injury 

Businesses  and  small  agricultural 
cooperatives  without  credit 
available  elsewhere 


7.250 
3625 
7.900 

4.000 

7.125 

4.000 


The  number  assigned  to  this  disaster 
for  physical  damage  is  269406  and  for 
economic  injury  the  numbere  are 
813300  for  Missouri;  813400  for 
Arkansas;  and  813500  for  Illinois. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  S9002  and  59008). 

Dated:  December  7. 1993. 
Bernard  Kulik. 

Assistant  Administrator  for  Disaster 
Assistaitce. 

IFR  Doc.  93-30548  Filed  12-16-93;  8:45  am] 
BiujNQ  CODE  aoas-OMM 


[Declaration  of  Disaster  Losn  Arse  «26aS; 
AmdL2] 

Oregon;  Declaration  of  Disaster  Loan 
Area 

"Hie  above-numbered  Declaration  is 
hereby  amended  to  extend  the  deadline 
for  filing  applications  for  physical 
damage  as  a  result  of  an  earthquake  on 
September  20, 1993.  and  subsequent 
aftershocks.  Apphcations  from  victims 
in  the  previously  designated  counties 
will  be  accepted  through  January  5, 
1994. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  economic  injury  is  July 
6, 1994. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  December  8, 1993. 

Erskine  B.  Bowles, 

Administrator.  " 

IFR  Doc.  93-30547  Piled  12-16-93;  8  45  am) 
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DEPARTMENT  OF  STATE 

Bureau  of  Ocaana  and  International 
Envlronmantai  and  Scientific  Affairs 

[Public  Notice  1918] 

Availability  of  Groundrutea  for  U.S. 
Initiatives  on  Joint  Intplementatlon 

ACTION:  Notice  of  availability. 

SUMMARY:  In  the  U.S.  Climate  Change 
Action  Plan,  the  President  directed  the 
Department  of  State,  in  consultation 
with  other  federal  agencies,  to  develop 
the  U.S.  Initiative  on  Joint 
Implementation  (USIJI)  as  a  pilot 
program.  In  developing  this  initiative, 
the  State  Department  is  directed  to 
publish  initial  groundrules  for  the  USIJI 
for  public  review  and  comment  These 
groundrules  set  forth  criteria  for  the 
operation  of  a  pilot  program, 
specifically  designed  to  estabUsh  an 
empirical  basis  for  considering  domestic 
and  international  approaches  to  joint 
implementation. 

PUBLIC  COMMENT:  Written  comments  on 
the  groundrules  for  the  U.S.  Initiative  on 
Joint  Implementation  are  invited. 
Comments  should  be  submitted  to  the 
Department  of  State  no  later  than 
January  25. 1993.  Comments  or 
questions  should  be  directed  to:  Mr. 
Daniel  A.  Reifenyder,  Director,  Office  of 
Global  Change,  Room  4329-A, 
Department  of  State,  2201  C  Street  NW., 
Washington,  DC  20520-7818,  telephone: 
(202)  647-4069. 

SUPPlfMENTARY  MfORMATION:  The  U.S. 
Climate  Change  Action  Plan,  announced 


by  President  Clinton  on  October  19, 
1993,  sets  forth  a  set  of  measures 
designed  to  achieve  the  goal  of  returning 
U.S.  greenhouse  gas  emissions  to  1990 
levels  by  the  year  2000  with  domestic 
actions  alone.  However,  the 
Administration  recognizes  the 
enormous  potential  for  cost-effective 
greenhouse  gas  emission  reductions  in 
other  countries.  The  Administration  has 
therefore  announced  a  pilot  program — 
the  U.S.  Initiative  on  Joint 
Implementation  [USIJIl— to  help 
establish  an  empirical  basis  for 
considering  approaches  to  joint 
implementation  internationally  and 
thus  help  realize  the  potential  of  joint 
implementation  both  to  combat  the 
threat  of  global  warming  and  to  promote 
sustainable  development. 

The  State  Department,  in  consultation 
with  other  U.S.  Agencies,  is  to  develop 
the  pilot  USIJI.  As  a  first  step,  the  initial 
groundrules  are  published  here  and 
public  comments  are  solicited. 

The  process  used  to  develop  the  joint 
implementation  groundrules  began  with 
the  President's  commitment  in  April 
1993  to  return  emissions  to  their  1990 
levels  by  the  year  2000.  Experts,  both  m 
government  agencies  and  in  the 
environmental  and  business 
communities,  urged  that  joint 
implementation  be  considered  in 
developing  the  U.S.  CUmate  Change 
Action  Plan.  A  first  public  session  was 
held  as  part  of  a  White  House-sponsored 
Workshop  on  Global  Climate  Change 
from  June  10-11. 1993.  At  this  meeting, 
a  State  Department-chaired  working 
group  on  joint  implementation 
convened  more  than  30  invited  experts 
and  75  attendees  to  examine  the  issues 
surrounding  joint  implementation.  A 
second  workshop  involving  a  number  of 
difi^erent  participants  further  explored 
issues  that  might  be  involved  in 
establishing  criteria  upon  which  to 
build  a  joint  implementation  program. 
After  these  public  sessions,  and  based 
on  extensive  further  deliberation  among 
federal  agencies,  the  draft  groundrules 
were  produced. 

While  these  groundrules  are  proposed 
for  use  in  a  domestic  pilot  program,  the 
approach  taken  will  likely  form  the 
basis  for  U.S.  efforts  internationally  to 
promote  adoption  of  cnteria  for  joint 
implementation  under  the  Framework 
Convention  on  Climate  Change  (FCCC). 
The  FCCC  allows  Parties  tp  implement 
poUcies  and  measures  jointly  with  other 
Parties,  with  explicit  reference  to  joint 
implementation  in  Article  4: 

Paragraph  2(a):  "•  •  •  Parties  may 
implement  such  policies  and  measures 
jointly  with  other  Parties  and  may  assist 
other  Parties  in  contributing  to  the 
achievement  of  the  objective  of  the 
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Convention,  tnd  in  particular,  that  of  this 
subparagraph;" 

Paragraph  2(d):  "•  •  •  The  Conference  of 
the  Parties,  at  Its  first  session,  shall  also  take 
decisions  regarding  criteria  for  joint 
implementation  as  indicated  in  subparagraph 
(a)  above." 

GroundnilM  for  U.S.  Initiative  on  Joint 
Implementation 

The  following  describes  the  U.S. 
Initiative  on  Joint  Implementation 
(USIJI),  which  shall  be  established  as  a 
pilot  program. 

Section  1 — Purpose 

The  purpose  of  the  pilot  program 
shall  be  to: 

(1)  Encourage  the  rapid  development 
and  implementation  of  cooperative, 
mutually  voluntary  projects  between 
U.S.  and  foreign  partners  aimed  at 
reducing  net  emissions  of  greenhouse 
gases,  particularly  projects  promoting 
technology  coopwration  with  the 
sustainable  development  in  developing 
countries  and  countries  with  economies 
in  transition  to  market  economies; 

(2)  Promote  a  broad  range  of 
coope^tive,  mutually  voluntary  projects 
to  te^  and  evaluate  methodologies  for 
measuring,  tracking  and  verifying  costs 
and  benefits; 

(3)  Establish  an  empirical  basis  to 
contribute  to  the  formulation  of 
international  criteria  for  joint 
implementation; 

(4)  Encourage  private  sector 
investment  and  innovation  in  the 
development  and  dissemination  of 
technologies  for  reducing  net  emissions 
of  greenhouse  gases;  and 

(5)  Encourage  participating  coimtries 
to  adopt  more  complete  climate 
protection  programs,  including  national 
inventories,  baselines,  policies  and 
measures,  and  appropriate  specific 
commitments. 

Section  2 — Evaluation  and 
Reassessment  of  Pilot  Program 

The  pilot  program  shall  be  evaluated 
and  reassessed  within  two  years  of  its 
inception  or  within  six  months  of 
adoption  of  international  criteria  for 
joint  implementation  by  the  Conference 
of  the  Parties  to  the  United  Nations 
Framework  Convention  on  Climate 
Change,  whichever  is  earlier. 

Section  3— Eligible  Participants 

,A.  Domestic 

(1)  Any  U.S.  citizen  or  resident  alien; 

(2)  Any  company,  organization  or 
group  incorporated  imder  or  recognized 
by  the  laws  of  the  United  States;  or 

(3)  Any  U.S.  federal,  state  or  local 
government  entity. 


B.  Foreign 

(1)  Any  country  that  has  signed, 
ratified  or  acceded  to  the  United 
Nations  Framework  Convention  on 
Climate  Change; 

(2)  Any  citizen  or  resident  alien  of  a 
cotmtry  identified  in  B(l)  of  this 
section; 

(3)  Any  company,  organization  or 
group  incorporated  imder  or  recognized 
by  the  laws  of  a  coimtry  identified  in 
B(l)  of  this  section;  or 

(4)  Any  national,  provincial,  state,  or 
local  government  entity  of  a  country 
identified  in  B(l)  of  this  section. 

Section  4 — Evaluation  Panel 

A.  An  Evaluation  Panel  is  hereby 
established. 

B.  The  Evaluation  Panel  shall  consist 
of  eight  members,  of  whom: 

(1)  One  shall  be  an  employee  of  the 
Department  of  Energy,  who  shall  serve 
as  Co-Chair; 

(2)  One  shall  be  an  employee  of  the 
Environmental  Protection  Agency,  who 
shall  serve  as  Co^liair; 

(3)  One  shall  be  an  employee  of  the 
Agency  for  International  Development; 

(4)  One  shall  be  an  employee  of  the 
Department  of  Agriculture; 

(5)  One  shall  be  an  employee  of  the 
Department  of  Commerce; 

(6)  One  shall  be  an  employee  of  the 
Department  of  the  Interior; 

(7)  One  shall  be  an  employee  of  the 
Department  of  State;  and 

(8)  One  shall  be  an  employee  of  the 
Department  of  the  Treasury. 

C.  The  Panel  shall  be  responsible  for: 

(1)  Advising  and  assisting  prospective 
U.S.  and  foreign  participants  on  the 
technical  parameters  (including  with  ^ 
respect  to  baselines,  measuring  and 
tracking)  of  projects  submitted  for 
inclusion  in  the  USIJI; 

(2)  Accepting  project  submissions 
from  eligible  U.S.  participants  and  their 
foreign  partners; 

(3)  Reviewingand  evaluating  project 
submissions; 

(4)  Approving  or  rejecting  project 
submissions  for  inclusion  in  the  USIJI, 
based  on  criteria  contained  in  section  5; 

(5)  Providing  written  reasons  for  its 
decisions,  which  shall  be  made  pubUcly 
available,  within  90  days  of  receipt  of  a 
complete  submission  or  resubmission; 

(6)  Certifying  net  emissions 
reductions  estimated  to  result  from 
projects;  and 

(7)  Preparing  an  annual  report  of  its 
activities,  including  a  summary  or 
approved  projects. 

Section  5— Criteria 

A.  To  be  included  in  the  USIJI,  the 
Evaluation  Panel  must  find  that  a 
project  submission: 


(1)  Is  accepted  by  the  government  of 
the  host  cotmtry; 

(2)  Provides  data  and  methodological 
information  sufficient  to  estimate 
ciurent  and  future  net  greenhouse  gas 
emissions  in  the  absence  of,  and  as  the 
result  of,  the  project; 

(3)  Will  produce  net  reductions  in 
greenhouse  gas  emissions  that  would 
not  reasonably  be  likely  to  occur,  based 
on  available  information,  but  for  the 
proposed  project,  and  if  federally 
funded,  is  or  will  be  undertaken  with 
funds  in  excess  of  those  available  for 
such  activities  in  fiscal  year  1993; 

(4)  Contains  adequate  provisions  for 
tracking  the  actual  net  greenhouse  gas 
emissions  resulting  irom  the  project, 
and  on  a  periodic  basis,  for  modifying 
net  greenhouse  gas  emissions  reduction 
estimates  and  for  comparing  actual 
results  with  those  originally  projected; 

(5)  Contains  adequate  provisions  for 
external  verification  of  the  actual  net 
greenhouse  gas  emissions  resulting  from 
the  project; 

(6)  Identifies  any  associated  non- 
greenhouse  gas  environmental  impacts/ 
benefits; 

(7)  Provides  adequate  assurance  that 
actual  net  greenhouse  gas  reduction 
benefits  accumulated  over  time  will  not 
be  lost  or  reversed; 

(8)  Provides  for  registration  of  the 
project  in  the  national  inventory 
established  under  section  1605  of  the 
Energy  Policy  Act  of  1992 1;  and 

(9)  Provides  for  annual  reports  to  the 
Evaluation  Panel  on  the  actual 
reduction  achieved  in  net  greenhouse , 
gas  emissions  and  on  the  share  of  such 
reduction  attributed  to  each  of  the 
participants,  domestic  and  foreign, 
pursuant  to  the  terms  of  voluntary 
agreements  among  project  participants. 

B.  In  determining  whether  to  include 
projects  under  the  USIJI,  the  Evaluation 
Panel  shall  also  consider: 

(1)  The  potential  for  the  project  to 
lead  to  net  changes  in  greenhouse  gas 
emissions  elsewhere; 

(2)  The  potential  positive  and 
negative  effects  of  the  project  apart  from 
its  e^ct  on  net  greenhouse  gas 
emissions; 

(3)  Whether  the  U.S.  participants  are 
net  emitters  of  greenhouse  gases  within 
the  United  States  and,  if  so,  whether 
they  are  taking  measures  to  reduce  such 
net  emissions;  and 

(4)  Whether  efforts  are  imderway 
within  the  host  country  to  ratify  or 
accede  to  the  United  Nations 


I  With  respect  to  infonnation  received  about  sutJ) 
projects  under  section  160S,  the  Department  of 
Energy  will  coordinate  with  the  Environmental 
Protection  Agency  to  enable  it  to  fulfill  its 
responsibilities  under  the  Global  Climate  Protection 
Act  of  1987  and  the  Qean  Air  Act,  as  amended. 
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^aroewoiic  Convention  on  Climate 
3iange,  to  develop  a  national  inventory 
and/or  baseline  of  net  greenhouse  gas 
emissions,  and  whether  the  host  country 
is  taking  meastires  to  reduce  its  net 
emissions  of  greenhouse  gases. 

I  Dated:  November  26, 1993. 

Qiiwr  CoBstabla. 

Assistant  Secretary,  Bureau  of  Oceans  and 
IntematJona]  Environmental  and  Scientific 
Affairs. 

|FR  Doc  93-30802  Piled  12-16-93;  8:45  am) 
MUJNQ  cooc  «ne-o»^ 


(Public  Notice  1912] 

Overseas  Schools  Advisory  Council; 
Meeting 

'  The  Overseas  Schools  Advisory 
I  iloimcil,  Department  of  State,  will  hold 
Its  Annual  Meeting  on  Wednesday. 
January  19, 1994  at  9:30  a.m.  in 
Conference  Room  1105,  Department  of 
State  Building.  2201  C  Street.  NW.. 
Washington,  DC.  The  meeting  is  open  to 
the  public. 

The  Overseas  Schools  Advisory 
Coimcil  works  closely  with  the  U.S. 
business  community  in  improving  those 
American-spcmsored  schools  overseas 
which  are  assisted  by  the  Department  of 
State  and  which  are  attended  by 
dependents  of  U.S.  government  families 
and  children  of  employees  of  U.S. 
corporations  and  foundations  abroad. 

This  meeting  will  deal  with  issues 
related  to  the  work  and  the  support 
provided  by  the  Overseas  Schools 
Advisory  Council  to  the  American- 
sponsored  overseas  schools. 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussion,  subject  to  the  instructions  of 
the  Chairman.  Admittance  of  public 
members  will  be  liipited  to  the  seating 
available.  Access  to  the  State 
Department  is  controlled  and  individual 
building  passes  are  required  for  each 
attendee.  Entry  wrill  be  facilitated  if 
arrangements  are  made  in  advance  of 
the  meeting.  Persons  who  plan  to  attend 
should  so  advise  the  office  of  Dr.  Ernest 
N.  Mannino,  Department  of  State,  Office 
of  Overseas  Schools,  SA-29,  room  245, 
Washington,  DC  20522-2902.  telephone 
703-875-7800.  prior  to  January  12. 
1994.  Visitors  will  be  asked  to  provide 
their  date  of  birth  and  Social  Security 
number  at  the  time  they  register  their 
intention  to  attend  and  must  carry  a 
vahd  photo  ID  with  them  to  the 
meeting.  All  attendees  must  use  the  C 
Street  entrance  to  the  building. 


Dated:  November  29, 1993. 
Ernest  N.  Mannino, 
Executive  Secretary,  Overseas  Schools 
Advisory  Council. 

[FR  Doc.  93-30732  Filed  12-16-93;  8;45  am] 
BHJJNQ  COOK  47ie-34-M 


[Put>ne  Notice  1914] 

Shipping  Coordinating  Committee; 
Subcommittee  on  Safety  of  Ufe  At  Sea 
and  Associated  Bodies.  Working 
Group  on  Ship  Design  and  Equlpntent 
and  WorWng  Group  on  Stability  artd 
Load  Lines  and  on  Rshing  Vessels 
Safety;  Meetings 

The  Working  Group  on  Ship  Design 
and  Equipment  and  the  Working  Group 
Stability  and  Load  Lines  and  on  Fishing 
Vessels  Safety  of  the  Subcommittee  on 
Safety  of  Ufe  at  Sea  (SOLAS)  will 
conduct  open  meetings  on  January  21, 
1994  in  room  2415  at  United  States 
Coast  Guard  Headquarters,  2100  2nd 
Street  SW..  Washington.  DC  The 
meeting  of  the  Working  Group  on  Ship 
Design  and  Equipment  will  convene  at 
9:30  a.m.  The  meeting  of  the  Working 
(koup  on  Stabibty  and  Load  Lines  and 
on  Fishing  Vessels  Safety  will  convene 
at  1  p.m. 

The  purpose  of  the  Working  Group 
meeting  on  Ship  Design  and  Equipment 
will  be  to  prepare  for  the  37th  Session 
of  the  International  Maritime 
Organization  (IMO)  Subcommittee  on 
Ship  Design  and  Equipment  (DE) 
scheduled  for  February  14  to  18, 1994. 
Items  of  discussion  will  include  the 
following:  Development  of  the  Code  of 
Safety  for  High  Speed  Craft;  matters 
related  to  m<3)ile  offshore  drilling  imits 
(MODUs);  maneuverabiUty  of  ships  and 
maneuvering  standards;  ventilation  of 
vehicle  decks  during  loading  and 
unloading;  foel  line  failures:  matters 
related  to  the  prevention  of  oil 
pollution;  and  matters  relating  to  ship 
structures,  including  hull  stress 
monitoring  devices,  corrosion 
protection  for  ballast  tanks,  access  to 
tank  and  ballast  space  structures,  and 
introduction  of  a  standard  for  ship 
construction  into  SOLAS  1974. 

The  purpose  of  the  Working  Croup 
meeting  on  Stability  and  Load  Lines  and 
on  Fishing  Vessels  Safety  (SLF)  is  to 
discuss  the  final  preparations  for  the 
38th  Session  of  the  International 
Maritime  Organization  (IMO)  SLF 
Subcommittee,  which  is  scheduled  for 
March  14-18, 1994.  Items  of  discussion 
will  include  the  following:  subdivision 
and  damage  stability  standards  of 
passenger  ships;  harmonization  of 
probabilistic  damage  stability  provisions 
for  all  ship  types;  technical  revisions  to 


the  1966  Load  Line  Convention;  and 
probabiUstic  oil  outflow. 

The  IMO  Subcommittees  work  to 
develop  international  agreements, 
guidelines,  and  standards  for  the  marine 
industry.  In  most  cases,  these 
international  agreements,  guideUnes, 
and  standards  form  the  basis  for 
national  standards/ regulations  and  class 
society  rules.  The  U.S.  SOLAS  Woridng 
Group  supports  the  U.S.  Representative 
to  the  IMO  Subcommittee  in  developing 
the  U.S.  position  on  those  issues  raised 
at  the  IMO  Subcommittee  meetings. 
Because  of  the  impact  on  domestic 
regulations  through  development  of 
these  international  guidelines, 
standards,  and  regulations,  the  U.S. 
SOLAS  Working  Group  serves  as  an 
excellent  fonun  for  the  U.S.  maritime 
industry  to  express  their  ideas.  All 
shipping  companies,  shipyards,  design 
firms,  naval  architects,  marine 
engineers,  and  consultants  are 
encouraged  to  send  representatives  to 
participate  in  the  development  of  U.S. 
positions  on  those  issues  affecting  your 
maritime  industry  and  remain  abreast  of 
all  activities  ongoing  within  the  IMO. 

Members  of  the  public  may  attend 
this  meeting  up  to  the  seating  capacity 
of  the  room. 

For  further  information  on  these 
meetings,  contact  QDR  Jim  Stamm  at 
(202)  267-2206  (DE  Working  Group)  or 
Mr.  Paul  Cojeen  at  (202)  267-2988  (SLF 
Working  Group),  U.S.  Coast  Guard 
Headquarters  (G-MTH).  2100  Second 
Street  SW.,  Washington,  DC  20593- 
0001. 

Dated:  December  3, 1993. 
GeoBrey  Ogden. 

Chairman,  Shipping  Coordinating  Committee 
(FR  Doc.  93-30737  Filed  12-16-93, 8:45  am) 

BIUJNG  CODE  «7f<>-07-M 

[Public  Notice  1913] 

Shipping  Coordinating  Committee, 
Subcommittee  on  Safety  of  Life  at  See 
and  Associated  Bodies,  Woridng 
Group  On  Flag  State  Implementation; 
Meeting 

The  Working  Group  on  Flag  State 
Implementation  (FSI)  ofthe 
Subcommittee  on  Safety  of  Life  at  Sea 
(SOLAS)  will  conduct  an  open  meeting 
on  January  18, 1994,  at  1  p.m.  in  room 
2415  at  Coast  Guard  Headquarters,  2100 
Second  Street.  SW.,  Washington.  DC. 

This  will  be  the  second  meeting  of 
this  Working  Group  following 
establishment  of  a  new  subcommittee 
on  Flag  State  Implementation  at  the 
sixty-first  session  ofthe  maritime  Safety 
Committee.  The  purpose  of  the 
subcommittee  is  to  identify  ways  to 
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ensure  effective  and  consistent  global 
implementation  of  International 
Maritime  Organization  (IMO) 
instruments.  At  this  meeting,  the  U.S. 
position  on  documents  submitted  for 
consideration  at  the  second  session  of 
the  FSI  Subcommittee,  scheduled  for 
January  31  to  February  4,  1994,  will  be 
discussed. 

Specific  items  will  include: 
Guidelines  for  flag  states,  port  state 
control,  deficiency  reports,  casualty 
statistics/investigations,  and  the  role  of 
the  human  element  in  maritime 
casualties. 

Members  of  the  public  may  attend 
this  meeting  up  to  the  seating  capacity 
of  the  room. 

For  further  information  on  this  FSI 
Working  Group  meeting,  contact 
Commander  J.M.  Holmes  at  (202)  267- 
1044,  U.S.  Coast  Guard  Headquarters 
(G-MVI-1),  2100  Second  Street,  SW., 
Washington.  DC  20593-0001. 

Dated:  December  3, 1993. 
Geoflnvy  Ogdm, 

Chairman.  Shipping  Coordinating  Committee. 
(FR  Doc  93-30738  Filed  12-16-93;  8:45  am] 
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TRADE  AND  DEVELOPMENT  AGENCY 

Put)(ic  Infonnatlon  Collection 
Requirwn«nt«  Submitted  to  Office  of 
Management  and  Budget  for  Review 

AGENCY:  Trade  and  Development 

Agency. 

ACTKM:  Notice. 

SUMMARY:  The  U.S.  Trade  and 
Development  Agency  (TDA)  has 
submitted  the  following  information 
collection  requirements  to  0MB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980,  as 
amended,  (44  U.S.C.  chapter  35,  section 
3507). 

FOR  FURTHER  MFORMATION  CONTACT: 
David  Denny,  Trade  and  Development 
Agency,  State  Annex  16,  Room  309, 
Washington,  DC  20523-1602,  Tel.  (703) 
875-4357. 

Copies  of  these  submissions  may  be 
obtained  from  TDA's  Information 
Officer,  Carol  Stillwell,  SA-16,  room 
309,  Washington  DC  20523-1602,  Tel. 
(703)  875-4357. 

Persons  wishing  to  comment  on  these 
collections  of  information  with 
suggestions  for  ways  to  reduce  the 
burdens  should  also  contact  Jefierson 
Hill,  room  3208,  NEOB,  Washington,  DC 
20503,  Tel.  (202)  395-7340. 

Title:  An  Evaluation/Audit  of  TDA 
Project  #88403  Northwestern  University 
Market  Access. 


Action:  New  Request  for  0MB 
Approval. 

Respondents:  Businesses  or  other  for 
profit  organizations. 

Frequency  of  Response:  One  time 

only. 

Estimated  Annual  Burden:  200 
Respondents:  one  hour  average  burden 
per  response;  200  hours  total  annual 
burden. 

Needs  and  Uses:  TDA  is  imdertaking 
an  evaluation/audit  of  the  Northwestern 
University  Market  Access  Project  to 
determine  if  the  Agency's  goals  were 
achieved.  Under  TOA's  grant  to 
Northwestern  University's  International 
Business  Development  Center  (IBD),  IBD 
arranged  technical  symposia, 
orientation  visits,  and  other  business 
support  activities  for  U.S.  companies 
interested  in  exporting  to  Korea  and 
Taiwan.  TDA  has  selected  a  contractor 
to  survey  all  of  the  U.S.  companies  that 
actually  participated  in  such  events. 
The  contractor  and  IBD  estimate  that 
there  are  200  such  participants. 

Title:  An  Evaluation  of  TDA's  projects 
in  the  Telecommimications  Sector. 

Action:  New  Request  for  0MB 
Approval. 

Respondents:  Businesses  or  other  for 
profit  organizations  and  foreign 
officials. 

Frequency  of  Response:  One  time 

only. 

Estimated  Annual  Burden :  60 
Respondents;  eight  hours  average 
burden  per  response;  480  hours  total 
annual  burden. 

Needs  and  Uses:  TDA  is  undertaking 
an  evaluation  of  the  projects  that  it  has 
funded  in  the  telecommunications 
sector  to  determine  if  the  Agency's  goals 
were  achieved.  TDA  has  funded  abouf 
75  such  projects  and  has  used  a  variety 
of  mechanisms  (feasibility  studies, 
orientation  visits,  technical  assistance, 
and  training)  to  achieve  its  goals.  TDA 
has  selecteda  contractor  to  survey  a 
representative  sample  of  the  U.S. 
companies  and  foreign  officials  that 
participated  in  the  projects.  The 
contractor  and  TDA  estimate  that  the 
contractor  will  survey  60  of  such 
participants. 
UsaDeSoto, 
General  Counsel. 

[FR  Doc  93-30762  Filed  12-16-93;  8:45  am] 
BIUMQ  COM  MM-M-M 


DEPARTMENT  OF  TRANSPORTATION 
[DoclcM  37554] 

Order  Adjucting  the  Standard  Foreign 
Fare  Level  Index 

The  International  Air  Transportation 
Competition  Act  (lATCA),  Public  Law 


96-192,  requires  that  the  Department,  as 
successor  to  the  Qvil  Aeronautics 
Board,  establish  a  Standard  Foreign  Fare 
Level  (SFFL)  by  adjusting  the  SFFL  base 
periodically  by  percentage  changes  in 
actual  operating  costs  per  available  seat- 
mile  (ASM).  Order  80-2-69  established 
the  first  interim  SFFL,  and  Order  93-9- 
37  established  the  currently  effective 
two-month  SFFL  applicable  through 
November  30, 1993. 

In  establishing  the  SFFL  for  the  two- 
month  period  beginning  December  1, 
1993,  we  have  projected  non-fuel  costs 
based  on  the  year  ended  September  30, 
1993  data,  and  have  determined  fuel 
prices  on  the  basis  of  the  latest  available 
experienced  monthly  fuel  cost  levels  as 
reported  to  the  Department. 

By  Order  93-12-16  fares  may  be 
increased  by  the  following  adjustment 
factors  over  the  October  1979  level: 
Atlantic  1.3597 
Latin  America  1.3921 
Pacific  1.9319 
Canada  1.4129 

FOR  FURTHER  MFORMATKM  CONTACT: 
Keith  A.  Shangraw,  (202)  366-2439. 

By  the  Department  of  Transportation: 
December  10, 1993. 
JoMph  Canny. 

Deputy  Assistant  Secretary  for  Policy  and 
International  Affairs. 

(FR  Doc.  93-30795  Filed  12-16-93;  8:45  am] 
BNJJNO  COOC  4t10-«»# 


Order  Adjuatlng  International  Cargo 
Rate  Flexibility  Level 

Policy  SUtement  PS-log, 
implemented  by  Regulation  ER-1322  of 
the  Qvil  Aeronautics  Board  and 
adopted  by  the  Department,  established 
geographic  zones  of  cargo  pricing 
flexibility  within  which  certain  cargo 
rate  tariffs  filed  by  carriers  would  be 
subject  to  suspension  only  in 
extraordinary  circumstances. 

The  Standard  Foreign  Rate  Level 
(SFRL)  for  a  particular  market  is  the  rate 
in  effect  on  April  1. 1982.  adjusted  for 
the  cost  experience  of  the  carriers  in  the 
applicable  ratemaking  entity.  The  first 
adjustment  was'effective  April  1, 1983. 
By  Order  93-&-38,  the  Department 
established  the  currently  effective  SFRL 
adjustments. 

In  establishing  the  SFRL  for  the  two- 
month  period  bejginning  December  1, 
1993,  we  have  projected  non-fuel  costs 
based  on  the  year  ended  September  30, 
1993  data,  and  have  determined  fuel 
prices  on  the  basis  of  the  latest  available 
e>vperienced  monthly  fuel  cost  levels  as 
reported  to  the  Department. 

By  Order  93-12-17  cargo  rates  may  be 
adjusted  by  the  following  adjustment 
factors  over  the  April  1. 1982  level: 
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Atlantic  1.1258 

Western  Hemisphere  1.1320 

Pacific  1.5029 

FOR  FURTHER  INFORMATION  CONTACT: 
Keith  A.  Shangraw  (202)  366-2439. 

By  the  Department  of  Transportation: 
December  10, 1993. 
loseph  Canny, 

Deputy  Assistant  Secretary  for  Policy  and 
International  Affairs. 

[FR  Doc.  93-30794  Filed  12-16-93;  8:45  am] 
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Federal  Aviation  Administration 

Acceptance  of  Noise  Exposure  Mape 
and  Request  for  Review  of  Noise 
Compatibility  Program  for  Hawthorne 
Municipal  Airport,  Hawthorne,  CA 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  noise  exposure 
maps  submitted  by  the  city  of 
Hawthorne,  California,  for  the 
Hawthorne  Municipal  Airport, 
Hawthorne,  California,  under  the 
provisions  of  Title  I  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(Pub.  L.  96-193)  and  14  CFR  part  150 
are  in  compliance  with  applicable 
requirements.  The  FAA  also  armoimces 
that  It  is  reviewing  a  proposed  noise 
compatibility  program  that  was 
submitted  for  Hawthorne  Municipal 
Airport  under  part  150  in  conjunction 
witn  the  noise  exposure  map,  and  that 
this  program  will  be  approved  or 
disapproved  on  or  before  May  31, 1994. 
EFFECTIVE  DATE:  The  effiBctive  date  of  the 
FAA '8  determination  on  the  noise 
exposure  maps  and  the  start  of  its 
review  of  the  associated  noise 
compatibility  program  is  December  2, 
1993.  The  public  comment  period  ends 
January  30, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 

David  B.  Kessler,  Airport  Planner, 
Federal  Aviation  Administration, 
Planning  Section,  AWP-611.2,  Mailing 
Address:  P.O.  Box  92007,  Worldway 
Postal  Center,  Los  Angeles,  California 
90009-2007,  Telephone  310/297-1534. 
SUW»t£MENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  finds 
that  the  noise  exposure  maps  submitted 
for  the  Hawthorne  Municipal  Airport 
are  in  compliance  with  appUcable 
requirements  of  part  150  effective 
December  2, 1993. 

Under  section  103  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(hereinafter  referred  to  as  "the  Act"),  an 


airport  operator  may  submit  to  the  FAA 
noise  exposure  maps  which  meet 
applicable  regulations  and  which  depict 
noncompatible  land  uses  as  of  the  date 
of  submission  of  such  maps,  a 
description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  hiterested  and 
affected  parties  in  the  local  community, 
government  agencies,  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAR)  part  150, 
promulgated  pursuant  to  Title  I  of  the 
Act,  may  submit  a  noise  compatibility 
program  for  FAA  approval  which  sets 
forth  the  measures  the  operator  has 
taken  or  proposes  for  the  reduction  of 
existing  noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

The  dty  of  Hawthorne  submitted  to 
the  FAA  on  September  19, 1991  noise 
exposure  maps,  descriptions  and  other 
docxmientation  which  were  produced 
during  the  Hawthorne  Municipal 
Airport  Part  150  Study  conducted 
between  1987  and  1991.  It  was 
requested  that  the  FAA  review  this 
material  as  the  noise  exposure  maps,  as 
described  in  section  103(a)(1)  of  the  Act, 
and  that  the  noise  mitigation  measures, 
to  be  implemented  jointly  by  the  airport 
and  surrounding  communities,  be 
approved  as  a  noise  compatibility 
proCTam  under  section  104(b)  of  the  Act. 

Tne  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
descriptions  submittea  by  the  city  of 
Hawthorne,  California.  The  specific 
maps  under  consideration  are  Figure  3- 
1  "1988  Noise  Exposure  Map  Exposxire 
Map",  and  Figure  3-2,  "1993  Noise 
Exposure  Map",  in  the  submission.  The 
FAA  has  determined  that  these  maps  for 
the  Hawthorne  Municipal  Airport  are  in 
compliance  with  applicable 
requirements.  This  determination  is 
effective  on  December  2, 1993.  FAA's 
determination  on  an  airport  operator's 
noise  exposure  maps  is  limited  to  a 
finding  tiiat  the  maps  were  developed  in 
accordance  with  the  procedures 
contained  in  appendix  A  of  FAR  part 
150.  Such  determination  does  not 
constitute  approval  of  the  appHcant's 
data,  information  or  plans,  or  a 
commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program. 

u  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 


submitted  imder  section  103  of  the  Act, 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  section  107  of  the  Act. 
These  functions  are  inseparable  from 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  part 
150  or  through  FAA's  review  of  noise 
exposure  maps.  Therefore,  the 
responsibility  for  the  detailed 
overlaying  of  noise  exposure  contours 
onto  the  maps  depicting  properties  on 
the  surface  rests  exclusively  with  the 
airport  operator  which  submitted  those 
maps,  or  with  those  public  agencies  and 
planning  agencies  with  which 
consultation  is  required  under  section 
103  of  the  Act.  The  FAA  has  relied  on 
the  certification  by  the  airport  operator, 
under  §  150.21  of  FAR  part  150.  that  the 
statutorily  required  consultation  has 
been  accomplished. 

The  FAA  has  formally  received  the 
noise  compatibility  program  for 
Hawthorne  Municipal  Airport,  also 
effective  on  December  2, 1993. 
Preliminary  review  of  the  submitted 
material  indicates  that  it  conforms  to  the 
requirements  for  the  submittal  of  noise 
compatibility  programs,  but  that  further 
review  will  be  necessary  prior  to 
approval  or  disapproval  of  the  program. 
The  formal  review  period,  limited  by 
law  to  a  maximum  of  180  days,  will  be 
completed  on  or  before  May  31, 1994. 

The  FAA's  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  part  150,  §  150.33.  The  primary 
considerations  in  the  evaluation  process 
are  whether  the  proposed  measures  may 
reduce  the  level  of  aviation  safety, 
create  an  imdue  burden  on  interstate  of 
foreign  commerce,  or  be  reasonably 
consistent  with  obtaining  the  goal  of 
reducing  existing  noncompatible  land 
uses  and  preventing  the  introduction  of 
additional  noncompatiable  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
comments,  other  than  those  properly 
addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposure  maps  and  of  the  FAA's 
evaluation  of  the  maps,  and  the 
proposed  noise  compatibility  program 
are  available  for  examination  at  the 
following  locations: 
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Federal  Aviation  Administration.  800 
Independence  Avenue,  SW..  room 
617.  Washington.  DC  20591. 

Federal  Aviation  Administration. 
Western-Pacific  Region.  Airports 
Division.  Room  3012. 15000  Aviation 
Boulevard.  Havirthome,  California 
90261. 

Hawthorne  Municipal  Airport.  12101 
South  Crenshaw  Boulevard. 
Hawthorne.  California  90250. 
Questions  may  be  directed  to  the 

individual  named  above  under  the 

beading.  FOR  FURTHER  MFORMATION 

COfaACT. 

Issued  in  Hawthorne,  Califoinia  on 
December  2. 1993. 
Robtrt  C  BkMm. 

Acting  Manager.  Airports  Division.  A  WP-600. 
Western-Pacific  Region. 
IFR  Doc.  93-30842  Filed  12-lfr-»3;  8:45  ami 
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Approval  of  Hdse  Compatibility 
Program;  Palo  Alto  Airport,  Santa 
Clara  County,  CA 


AQEN<;y;  Federal  Aviation 
Administration.  DOT. 
ACTION:  Notice. 


SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
findings  on  the  Noise  Compatibility 
Program  for  Palo  Alto  Airport. 
submitted  by  the  Santa  Clara  County 
Department  of  Transportation,  Santa 
Clara  County.  CaUfomia.  under  the 
provisions  of  Title  I  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(Pubhc  Law  96-193)  and  14  CFR  part 
150.  These  findings  are  made  in 
recognition  of  the  description  of  Federal 
and  nonfederal  responsibilities  in 
Senate  Report  No.  96-52  (1980).  On 
March  10. 1993.  the  FAA  determined 
that  the  Noise  Exposure  Maps  submitted 
by  the  Coimty  under  part  150  were  in 
compliance  with  applicable 
requirements.  On  November  12. 1993, 
the  Acting  Assistant  Administrator  for 
Airports  approved  the  Palo  Alto  Airport 
Noise  Compatibility  Program.  Eighteen 
(18)  of  the  twenty-two  (22)  proposed 
noise  abatement  measures  were 
approved,  one  (1)  measure  was  partially 
approved,  two  (2)  measures  were 
disapproved,  and  one  (1)  measure  had 
no  action. 

EFFECTIVE  DATE:  The  effective  date  of  the 
FAA's  approval  of  the  Noise 
Compatibility  Program  for  Palo  Alto 
Airport  is  November  12, 1993. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  L.  Pfelfer.  Manager,  Airports 
District  Office.  SFO-600,  Federal 
Aviation  Administration,  831  Mitten 


Road,  Burlingame.  California  94010- 
1303.  Telephone  (415)  876-2805. 
Documents  reflecting  this  FAA  action 
may  be  reviewed  at  this  same  location. 
SUPPLEMENTARY  MFORMATION:  This 
notice  aimounces  that  the  FAA  has 
given  its  overall  approval  to  the  Noise 
Compatibility  Program  for  the  Palo  Alto 
Airport,  effective  November  12. 1993. 
Under  section  104(a)  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(hereinafter  referred  to  as  "the  Act"),  an 
airport  operator  who  has  preuiously 
submitted  a  noise  exposure  map  may 
submit  to  the  FAA  a  Noise 
Compatibility  Program  which  sets  forth 
the  measures  taken  or  proposed  by  the 
airport  operator  for  the  reduction  of 
existing  noncompatible  land  uses  and 

{irevention  of  additional  noncompatible 
and  uses  within  the  area  covered  by  the 
Noise  Exposure  Maps.  The  Act  requires 
such  programs  to  be  developed  in 
consultation  with  interested  and 
affected  parties  including  local 
commimities.  government  agencies, 
airport  users,  and  FAA  personnel. 
Each  airport  Noise  Compatibility 
Program  developed  in  accordance  with 
Federal  Aviation  Regulations  (FAR)  part 
150  is  a  local  program,  not  a  Federal 
program.  The  FAA  does  not  substitute 
its  judgment  for  that  of  the  airport 
proprietor  with  respect  to  which 
measures  should  be  recommended  for 
action.  The  FAA's  approval  or 
disapproval  of  FAR  part  150  program 
recommendations  is  measured 
according  to  the  standards  expressed  in 
part  150  and  the  Act  and  is  limited  to 
the  following  determinations: 

a.  The  Noise  Compatibility  Program 
was  developed  in  accordance  with  the 
provisions  and  procedures  of  FAR  part 
150; 

b.  Program  measvues  are  reasonably 
consistent  with  achieving  the  goals  of 
reducing  existing  noncompatible  land 
uses  around  the  airport  and  preventing 
the  introduction  of  additional 
noncompatible  land  uses: 

c.  Program  measures  would  not  create 
an  imdue  burden  on  interstate  or  foreign 
commerce,  unjustly  discriminate  against 
types  or  classes  of  aeronautical  uses, 
violate  the  terms  of  airport  grant 
agreements,  or  intrude  into  areas 
preempted  by  the  Federal  Government; 
and 

d.  Program  measiires  relating  to  the 
use  of  flight  procedures  can  be 
implemented  within  the  period  covered 
by  the  program  without  derogating 
safety,  adversely  affecting  the  efficient 
use  and  management  of  the  navigable 
airspace  and  air  traffic  control  systems, 
or  adversely  affecting  other  powers  and 
responsibilities  of  the  Administrator 
prescribed  by  law. 


Specific  limitations  with  respect  to 
FAA's  approval  of  an  airport  Noise 
Compatioility  Program  are  delineated  in 
FAR  part  150,  8 150.5.  Approval  is  not 
a  determination  concerning  the 
acceptability  of  land  uses  under  Federal, 
state,  or  local  law.  Approval  does  not  by 
itself  constitute  an  FAA  implementing 
action.  A  request  for  Federal  action  or 
approval  to  implement  specific  noise 
compatibility  measures  may  be 
required,  and  an  FAA  decision  on  the 
request  may  require  an  environmental 
assessment  of  the  proposed  action. 
Approval  does  not  constitute  a 
commitment  by  the  FAA  to  financially 
assist  in  the  implementation  of  the 
program  nor  a  determination  that  all 
measiues  covered  by  the  program  are 
eligible  for  grant-in-aid  funding  from  the 
FAA.  Where  Federal  funding  is  sought, 
requests  for  project  grants  must  be 
submitted  to  the  FAA  Airports  District 
Office  in  Burlingame,  California. 

The  Santa  Clva  County  Department 
of  Transportation  submitted  to  the  FAA 
on  February  26, 1992,  the  Noise 
Exposure  Maps,  descriptions,  and  other 
documentation  nroduced  during  the 
noise  compatibility  planning  study 
conducted  from  January  1990,  through 
December  1991.  The  Palo  Alto  Airport 
Noise  Exposure  Maps  were  determined 
by  FAA  to  be  in  compliance  with 
applicable  requirements  on  March  10. 
1993.  Notice  of  this  determination  was 
published  in  the  Federal  Register  on 
March  23. 1993. 

The  Palo  Alto  Airport  study  contains 
a  proposed  Noise  Compatibility  Program 
comprised  of  actions  designed  for 
pha^  implementation  by  airport 
management  and  adjacent  jurisdictions 
from  the  date  of  study  completion  to  the 
year  2000.  It  was  requested  that  the  FAA 
evaluate  and  approve  this  material  as  a 
Noise  CompatibiUty  Program  as 
described  in  section  104(b)  of  the  Act. 
The  FAA  began  its  review  of  the 
program  on  May  18, 1993,  and  was 
required  by  a  provision  of  the  Act  to 
approve  or  disapprove  the  program 
within  180  days  (other  than  the  use  of 
new  flight  procedures  for  noise  control). 
Failure  to  approve  or  disapprove  such 
program  within  the  180-day  period  shall 
be  deemed  to  be  an  approval  of  such 
program. 

The  submitted  program  contained 
twenty-two  (22)  proposed  actions  for 
noise  mitigation  on  and  off  the  airport. 
The  FAA  completed  its  review  and 
determined  that  the  procedural  and 
substantive  requirements  of  the  Act  and 
FAR  Part  150  have  been  satisfied.  The 
overall  program,  therefore,  was 
approved  by  the  Acting  Assistant 
A(munistrator  for  Airports  effective 
November  12, 1993. 
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Outright  approval  was  granted  for 
eighteen  (18)  of  the  specific  program 
measures.  One  (1)  was  approved  in  part 
with  that  portion  controlling  noise 
sensitive  land  uses  being  approved.  Two 
(2)  measures  disapproved  for  purposes 
of  Part  150.  One  (1)  measure  was  a  no 
action  required  at  this  time  because  it 
related  to  flight  procedures.  The 
approved  measures  included  existing 
flight  track  policies,  existing  nmway  use 
program,  evaluating  noise-monitoring 
system,  public  information  program, 
encouraging  specific  plans,  consistent 
off  airport  improvement  zoning  and 
disclosure  to  buyers. 

These  determinations  are  set  forth  in 
detail  in  a  Record  of  Approval  endorsed 
by  the  Assistant  Administrator  for 
Airports  on  November  12. 1993.  The 
Record  of  Approval,  as  well  as  other 
evaluation  materials  and  the  documents 
comprising  fhe  submittal,  are  available 
for  review  at  the  FAA  office  listed  above 
and  at  the  administrative  offices  of  the 
Santa  Clara. 

Issued  in  Hawthorne,  California  on 
December  2, 1993. 

Robert  C  Bloom. 

Acting  Kf onager.  Airports  Division,  Western- 
Pacific  Begion. 

(PR  Doc.  93-30843  Filed  12-16-93;  8:45  am] 
BMJJNQ  COOC  4gie-1»-M 


Aviation  Security  Advisory  Committee 
Meeting 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  Aviation  Security 
Advisory  Committee  Meeting. 


SUMMARY:  Notice  is  hereby  given  of  a 
meeting  of  the  Aviation  Security 
Advisory  Committee. 
DATES:  The  meeting  will  be  held  January 
20, 1994,  fit)m  9  a.m.  to  1  p.m. 
ADDRESSES:  The  meeting  will  be  held  in 
the  MacCracken  Room,  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW..  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
The  office  of  the  Assistant 
Administrator  for  Qvil  Aviation 
Security.  ACS.  800  Independence 
Avenue.  SW..  Washington.  DC  20591. 
telephone  202-267-7451. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.  II),  notice  is  hereby 
given  of  a  meeting  of  the  Aviation 
Security  Advisory  Committee  to  be  held 
January  20. 1994,  In  the  MacCracken 
Room.  Federal  Aviation  Administration. 
800  Independence  Avenue.  SW.. 
Washington,  DC.  The  agenda  for  the 


meeting  will  include  reports  from  the 
Universal  Access  System  (UAS) 
Working  Group  and  the  Subcommittee 
on  Policy,  Procedures  and  Public 
Awareness,  which  discussed  the 
proposed  revision  of  regulations 
governing  airport  and  air  carrier 
security.  Attendance  at  the  January  20, 
1994.  meeting  is  open  to  the  public  but 
limited  to  space  available.  Members  of 
the  public  may  address  the  committee 
only  with  the  written  permission  of  the 
chair,  which  should  be  arranged  in 
advance.  The  chair  may  entertain  public 
comment  if.  in  its  judgment,  doing  so 
vrill  not  disrupt  the  orderly  progress  of 
the  meeting  and  will  not  be  unfair  to 
any  other  person.  Members  of  the  public 
are  welcome  to  present  written  material 
to  the  committee  at  any  time. 

Persons  wishing  to  present  statements 
or  obtain  information  should.contact  the 
Office  of  the  Assistant  Administrator  for 
Civil  Aviation  Security.  800 
Independence  Avenue.  SW., 
Washington.  DC  20591,  telephone  202- 
267-7451. 

Issued  in  Washington.  DC  on  December  10. 
1993. 

Jack  L.  Gregory. 

Acting  Assistant  Administrator  for  Civil 
Aviation  Security. 

[PR  Doc.  93-30828  Filed  12-16-93;  8:45  am] 
MJJNQ  COOe  4»10-1S-H 


RICA,  Inc.;  RICA  Board  of  Director's 
Meeting  Order  of  Business 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C,  Appendix  I).  noUce 
is  hereby  given  for  RTCA  Board  of 
Director's  Meeting  to  be  held  December 
20,  starting  at  2  a.m.  The  meeting  will 
be  held  at  the  RTCA  conference  room. 
1140  Connecticut  Avenue,  NW.,  suite 
1020,  Washington.  DC  20036. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Review/approve  RTCA  Task 
Force  2  Report  and  Executive  Summary. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  cbntact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue. 
NW.,  suite  1020;  Washington.  DC  20036; 
(202)  833-9339.  Any  member  of  the 
public  may  present  a  written  statement 
to  the  committee  at  any  time. 


Issued  in  Washington.  DC,  on  December 
13, 1993. 

Joyce  J.  Gilkn, 

Designated  Officer. 

[FR  Doc.  93-30827  Filed  12-16-93;  8:45  am] 

BNJJNO  COOC  4*10-19-H 

intent  To  Rule  on  Application  To 
Impose  and  Use  the  Revenue  From  a 
Passenger  Facility  Charge  (PFC)  at 
Muskegon  County  Airport,  Muskegon, 

Ml 

AGENCY:  Federal  Aviation 
Administration  (FAA),  EXDT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 


SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  fi'om  a  PFC  at  Muskegon 
County  Airport  under  the  provisions  of 
the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  ReconciUation  Act  of 
1990)  (Pub.  L.  101-508)  part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  158). 

DATES:  Comments  must  be  received  on 
or  before  January  18, 1994. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Detroit  Airports  District 
Office.  Willow  Run  Airport,  East  8820 
Beck  Road,  Belleville,  MI  48111. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Terry 
Grevious,  Airport  Director  of  the  County 
of  Muskegon,  Michigan  at  the  following 
address:  Muskegon  County  Airport.  99 
Sinclair  Drive.  Muskegon.  MI  49441. 

Air  carriers  and  foreign  air  carriers  ' 
may  submit  copies  of  written  comments 
previously  provided  to  the  County  of 
Muskegon  under  §  158.23  of  part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Dean  C.  Nitz,  Manager.  Detroit 
Airports  District  Office,  Willow  Run 
Airport,  East  8820  Beck  Road,  Belleville. 
Michigan  48111.  (313)  487-7300.  The 
application  may  be  revised  in  person  at 
this  same  location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  appUcation  to  impose 
and  use  the  revenue  from  a  PPC  at 
Muskegon  County  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990)  (Public 
Law  101-508)  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  November  17. 1993  the  FAA 
determined  that  the  application  to 
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impose  and  um  the  revenue  from  a  PFC 
submitted  by  Muskegon  County, 
Michigan  was  substantially  complete 
within  the  reqiiiiements  of  S  158.25  of 
part  158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  man  February  25, 1994. 

The  foUowing  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date:  May  1. 
1994. 

Proposed  charge  expiration  date: 
April  30.  2019. 

Total  estimated  PFC  reveribe: 
$5,013,088.00, 

Brief  Description  of  proposed 
project(s):  Terminal  Area  Improvements 
(New  Terminal  Building,  Parking  Lots  k 
Entrance  Road). 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi/ 
Commercial  Operators. 

Any  person  may  inspect  the 
application  In  person  at  the  FAA  office 
listed  above  under  "FOR  FURTHER 
MF0RMAT10N  CONTACT." 

In  addition,  any  person  may,  upon 
revest,  inspect  the  application,  notice 
and  other  doctiments  germane  to  the 
application  in  person  at  the  Muskegon 
Oaimty  Airport. 

Issued  in  De«  Plaines,  Illinois,  on 
December  8, 1993. 
Larry  H.  Ladandoi^ 
Acting  Manager,  Airports  Division,  Great 
Lakes  Region. 

(FR  Doc  93-30831  Filed  12-16-93:  8:45  am] 
nUMQ  COM  4tie-14-M 


Notic*  of  Passenger  Facility  Charge 
(PFC)  Approvala/Dlsapprovala 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Correction. 

SUMMARY:  In  Notice  document  93-23364 
beginning  on  page  50072  in  the  issue  of 
Friday  September  24, 1993,  make  the 
following  correction:  On  page  50075,  in 
the  second  column,  under  the  heading 
Disapproved,  "premier"  should  read 
"perimeter". 

FOR  FURTHER  MFORMATION  ON  THIS 
CORRECTION  CONTACT:  Theda  Lovell, 
Passenger  Fadhty  Charge  Branch, 
(APP-530),  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW,  Washington.  DC  20591, 
telephone  (202)  267-5878. 
Donna  P.  Taylor, 

Acting  ManagBT,  Airports  Financial 
Assistance  Division. 

IFK  Doc  93-30833  FUed  12-16-93;  8:45  am] 
8IUJN0  COM  4M»-1»-II 


Intant  To  Rula  on  AppUartlon  To 
Impoaa  and  Uaa  tha  Ravanua  From  a 
Paaaangar  FaeOlty  Charga  (PFC)  at 
Watarloo  Municipal  Airport,- Walartoo, 
lA 

AGENCY:  Federal  Aviation 
Administration,  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Waterloo 
Municipal  Airport  imder  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (PubUc  Uw  101-508)  and  Part 
158  of  the  Federal  Aviation  Regxilations. 
(14  CFR  part  158). 

DATES:  Comments  must  be  received  on 
or  before  January  18, 1994. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Central  Region, 
Airports  Division.  601  E.  12th  Street, 
Kansas  Qty.  MO  64106. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Terry  E. 
Lorenzen,  Director  of  Aviation, 
Waterloo  Mimidpal  Airport,  at  the 
following  address:  Waterloo  Municipal 
Airport,  2790  Airport  Boulevard, 
Waterloo,  Iowa  50703. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  City  of 
Waterloo,  Waterloo  Municipal  Airp6rt, 
under  section  158.23  of  Part  158. 
FOR  FURTHER  MFORMATION  CONTACT:  Ellie 
Anderson,  PFC  Coordinator,  FAA, 
Central  Region,  601  E.  12th  Street, 
Kansas  Qty,  MO  64106,  (816)  426-4728. 
The  applicatipn  may  be  reviewed  in 
person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at  the 
Waterloo  Municipal  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
DC  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  November  2, 1993,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Qty  of  Waterloo,  Iowa, 
was  not  substantially  complete  within 
the  requirements  of  section  158.25  of 
part  158.  The  City  of  Waterloo 


submitted  supplemental  information  on 
November  29, 1993.  to  complete  the 
application.  The  FAA  will  approve  or 
disapprove  the  supplemental 
application,  in  whole  or  in  part,  no  later 
than  March  29, 1994. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
February,  1994. 

Proposed  charge  expiration  date: 
January,  1998. 

Total  estimated  PFC  revenue: 
$640,000. 

Brief  description  of  proposed 
projectls):  Relocate  Visual  Approach 
Slope  Indicator  k  Security  Gate;  Acquire 
Snow  Removal  Equipment;  Acquire 
Airport  Rescue  k  Fire  Fighting  Rapid 
Intervention  Vehicle;  Install  Runway 
End  Identifier  Lights,  Preci»on 
Approach  Path  Indicator  Lights,  and 
Distance-To-Go  Signs:  Update  Airport 
Layout  Plan;  Overlay  Runway  12/30; 
Install  Guidance  Signs;  Update  Airport 
Master  Plan;  Install  Perimeter  Fence; 
Expand  Terminal  and  Modify  to  meet 
Americans  with  Disabilities  Act;  Install 
Mobility  Impairment  Lifting  Device; 
Overlay  Runway  18/36. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  imder  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  dociunents  germane  to  the 
application  in  person  at  the  Waterloo 
Municipal  Airport. 

Issued  In  Kansas  Gty.  Missouri  on 
December  3, 1993. 
Geoi-ge  A.  Handon, 

Manager,  Airports  Division  Central  Region. 
IFR  Doc  93-30830  Filed  12-16-93;  8:45  am] 
BCLMQ  COM  4ei»-1»-H 


Intant  To  Rula  on  Application  To 
Impoaa  and  Usa  tha  Ravanua  From  a 
Paaaangar  Facility  Charga  (PFC)  at 
Youngstown-Warran  Raglonal  Airport, 
Youngstown^  OH 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Youngstown- 
Warren  Regional  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L 
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101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  January  18, 1994. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
[Administration.  Detroit  Airports  District 
Office.  Willow  Run  Airport,  East  8820 
Beck  Road,  Belleville,  Michigan,  48111. 
j    In  addition,  one  copy  of  any 
Icomments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Larry 
Diemand,  Airport  Manager  of 
jYoimgstown- Warren  R^onal  Airport  at 
Uie  following  address:  Western  Reserve 
Port  Authority,  Youngstown- Warren 
Regional  Airport,  1453  Youngstown 
Kingsville  Road  NE..  Vienna.  Ohio 
(44473-9797. 

Air  carriers  and  foreign  air  carriers 
pay  submit  copies  of  written  comments 
breviously  provided  to  the  Western 
Reserve  Port  Authority  under  §  158.23 
of  part  158. 

FOR  FURTHER  MFORMATION  CONTACT: 
Mr.  Dean  C  Nitz,  Manager,  Detroit 
Airports  District  Office,  Willow  1^ 
Airport,  East  8820  Beck  Road.  Belleville, 
Michigan  48111,  (313)  487-7300.  The 
Application  may  be  reviewed  in  person 
kt  this  same  location. 
Supplementary  mformation:  The  faa 
|)roposes  to  rule  and  invites  public 
Comment  on  the  application  to  impose 
•nd  use  the  revenue  bom  a  PFC  at 
Youngstown- Warren  Regional  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  DC  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
tOl-508)  and  Part  158  of  the  Federal 
^viation  Regulations  (14  CFR  part  158). 

On  November  23, 1993.  the  FAA 
determined  that  the  appUcation  to 
ijnpose  and  use  the  revenue  fi^m  a  PFC 
^bmitted  by  Western  Reserve  Port 
Authority  was  substantially  complete 
within  the  requirements  of  §  158.25  of 
part  158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  February  22. 1994. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date:  May  1. 
«994.  ' 

Proposed  charge  expiration  date: 
August  30, 1996. 
!  Total  estimated  PFC  revenue: 
R363.597.    ' 

Brief  description  of  proposed 
'irojectls): 

1.  Terminal  Area  Access  Road  Rehab.  & 
I   Signage 

Z.  Airline  Terminal  Rehabilitation 
I.  Airside  Pavement  Sealer 


4.  Security  System  Improvements 

5.  Overlay  Run*vay  5-23 

6.  ADA  Barrier  Removal  Plan 

7.  Electrical  Vault  Rehab./Wind  Dir. 
Indicator 

8.  Snow  Removal  Equipment 

9.  Hold  Room  Secure  Modifications 

10.  Purchase  Disabled  Passenger  Lift  k 
Mobile  Stairs 

1 1.  Prepare  PFC  Application 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  "FOR  FURTHER 
INFORMATION  CONTACT." 

In  addition,  any  person  may.  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Western 
Reserve  Port  Authority. 

Issued  in  Des  Plaines,  Illinois  on  December 
8. 1993. 

Larry  H.  Ladendorf; 

Acting  Manager,  Airports  Division,  Great 
Lakes  Region. 

(FR  Doc  93-30832  Filed  12-16-93;  8:45  am) 
aaUNQ  COM  4»1»-19-M 


Federal  Highway  Administration 

Envlronmantai  Impact  Statamant: 
Polnta  Coupaa  Pariah,  LA,  Wast 
FaHclana  Pariah.  LA 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  of  Intent. 


SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway 

E reject,  crossing  the  Mississippi  River 
9tween  Pointe  Coupee  and  West 
Feliciana  Parishes,  Louisiana. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  C.  Farr.  Technical  Operations 
Manager.  Federal  Highway 
Administration.  P.O.  Box  3929,  750 
Florida  Boulevard,  Baton  Rouge, 
Louisiana  70821  or  Vince  Pizzolato. 
Environmental  Engineer  Administrator. 
Louisiana  Department  of  Transportation 
and  Development.  P.O.  Box  94245, 
Baton  Rouge,  Louisiana  70804-9245. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperartion  with  the 
Louisiana  Department  of  Transportation 
and  Development,  will  prepare  an 
environmental  impact  statement  (EIS) 
on  a  proposal  to  build  a  new  bridge  and 
associated  approaches  and  roadway 
across  the  Mississippi  River  between 
West  Fehciana  Parish  and  Pointe 
Coupee  Parish.  The  primary  purpose  of 


this  project  is  to  improve  the  east-west 
traffic  flow  that  is  now  dependent  upon 
an  existing  state  operated  ferry.  A  Phase 
I  study  (Location  and  Feasibility  Report) 
determined  that  a  bridge  at  this  location 
would  improve  access  into  and  out  of 
the  region  thus  promoting  economic 
development  The  propowd  action 
would  extend  from  a  southern  terminus 
at  LA  1/LA  10  just  west  of  New  Roads 
to  a  northern  terminus  at  LA  10  within 
or  just  northeast  of  St.  Francisville. 
Project  distance,  Including  roadway 
segments,  ranges  from  approximately 
9.7  miles  to  approximately  18.7  miles. 

Based  on  the  results  of  the  Location 
and  Feasibility  Report,  alternatives 
imder  consideration  in  the  EIS  will 
include  (1)  taking  no  action;  (2) 
construction  on  new  alignment 
upstream  of  the  existing  state  operated 
ferry  and;  (3)  an  alternative  ahgnment 
just  downstream  of  the  Cajun  Electric 
Power  Plant. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State,  and  Local 
agencies  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  an 
interest  in  this  proposed  action.  No 
formal  scoping  meeting  is  planned  at 
this  time;  however,  a  public  hearing  will 
be  conducted.  The  Draft  EIS  will  be 
made  available  for  public  and  agency 
review  and  comment  prior  to  the  public 
hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20205,  Highway  Research. 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  December  7, 1993. 
WUliun  C.  Farr, 
FHWA  Division  Administrator. 
[FR  Doc.  93-30741  Filed  11-16-93;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

December  13. 1993. 

The  Department  of  Treasury  has 
submitted  the  following  public 


information  collection  Tequirement(s)  to 
0MB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  0MB  reviewer  Usted 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasxiry  Aimex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service 

0MB  Number:  1545-1041. 

Regulation  ID  Number:  PS-102-86 
Final. 

Type  of  Review:  Extension. 

Titfe:  Cooperative  Housing 
Corporations. 

Description:  This  regulation  provides 
an  elective  alternative  to  the 
proportionate  share  rule  for  allocating 
interest  and  taxes  to  the  tenant- 
stockholders  of  cooperative  housing 
corporations. 

R9$pondents:  Individual  or 
households.  Farms,  Businesses  or  other 
for-profit,  Non-profit  institutions. 

Estimated  Number  of  Respondents: 
2,500. 

Estimated  Burden  Hours  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  Other  (one- 
time election). 

Estimated  Total  Reporting  Burden: 
625  hours. 

Clearance  Officer:  Garrick  Shear, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue.  NW..  Washington,  DC  20224. 

0MB  Reviewer:  Milo  Sunderhauf, 
(202)  395-6880,  Office  of  Management 


and  Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Lois  K.  Holland. 

Departmental  Reports  Management  Officer. 
(FR  Doc  93-30777  Filed  12-16-93;  8:45  am) 
BNJJNQ  coot  4«30-ei-^ 


Public  Information  Colloction 
Roqulramonta  Submitted  to  0MB  for 
Rovlow 

December  13, 1993.  ^ 

The  Department  of  Treasury  has 
submittea  the  following  pubUc 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  imder  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  tiie  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  3171  Treasury  Aimex, 
1500  Peimsylvania  Avenue  NW., 
Washington,  DC  20220. 

Special  Request:  The  information 
collection  described  below  has  been 
revised  in  response  to  the  directives 
aimounced  in  the  President's 
Memorandum  For  The  Secretary  Of  The 
Treasury,  dated  August  11. 1993.  The 
answers  to  the  added  questions  on  ATF 
F  8,  Part  II  will  enable  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  (ATF)  to 
determine  the  applicant's  continued 
eligibility  to  remain  a  license.  As  a 
result  of  these  necessary  changes  and 
the  need  to  implement  e}q>editious  if5e 
of  this  form,'  the  E)epartment  of  the 
Treasury,  on  behalf  of  ATF,  is 
requesting  Office  of  Management  and 


Budget  (OMB)  review  and  approval  of 
the  collection  by  December  27, 1993.  All 
comments  must  be  received  by  close  of 
business  December  20, 1993. 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

OMB  Number:  1512-0043 

Form  Numbers:  ATF  F  8  (5310.11),  Part 

n. 

Type  o/flewew:  Revision. 

Title:  Application  for  Renewal  of 
Firearms  License. 

Description:  This  form  is  filed  by  the 
licensee  to  renew  a  Federal  firearms 
license.  It  is  used  to  identify  the 
apphcant,  locate  the  business 
premises,  type  of  business  conducted 
and  to  determine  the  eligibility  of  the 
applicant. 

Respondents:  Individuals  or 
households,  businesses  or  other  for- 
profit,  small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
83,000. 

Estimated  Burden  Hours  Per 
Respondent:  20  minutes. 

Frequency  of  Response:  Other  (every 
three  years). 

Estimated  Total  Reporting  Burden: 
27.390  hours. 

Clearance  Officer:  Robert  N.  Hogarth 
(202)  927-8930.  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  room  3200, 
650  Massachusetts  Avenue  NW., 
Washington.  DC  20226. 

OMB  Reviewer:  Milo  Sunderhauf,  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3001,  New  Executive 
Office  Building.  Washington,  DC 
20503. 

Lois  K.  Holland. 

Departmental  Reports  Management  Officer. 
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Caution 

Firaamu  Licenses  Are  Not  Transferable.  If 
there  has  been  a  change  in  the  ownership  or 
control  of  the  firearms  business,  you  may  not 
use  this  form  to  obtain  a  renewed  license. 
You  mxist  file  a  new  ATP  Form  7.  The 
following  are  changes  which  would  require 
the  filing  of  ATF  Form  7:  (1)  A  sole 
proprietorship  changed  to  a  partnership  or 
corporation;  (2)  a  partnership  changed  to  a 
corporation;  (3)  a  partnership  added  or 
dropped  one  or  more  partners;  (4)  a  person 
acquired  more  than  50%  of  the  stock  in  an 
existing  corporation.  These  examples  are 
NOT  meant  to  be  all-inclusive. 

Renewal  Instructions 

1.  Examine  the  front  of  this  form.  If  there 
are  any  errors,  including  an  incorrect 
address,  please  cross  out  the  wrong 
information  and  print  the  correct  information 
in  the  space  provided  on  the  fit>nt  of  this 
form. 

2.  Fill  out  the  questionnaire  and  sign  it. 

3.  Make  the  check  or  money  order  payable 
to  the  Bureau  of  Alcohol,  Tobacco  and 
Firearms.  The  required  fee  and  the  mailing 
address  are  shown  on  the  front  of  this  form. 

Renewal  Questionnaire 

Questions  1  through  9  apply  to  you  and  (if 
the  licensee  is  a  corporation,  partnership  or 
association]  to  any  other  person  who  has  the 
power  to  direct  the  management  and  policies 
of  your  firearms  business. 

Yes       No 

1.  Are  you  presently  under  in- 
dictment or  information  in 
any  court  for  a  crime  pun- 
ishable by  imprisonment  for 
I  term  exceeding  1  year?  If 
yes,  attach  an  explanatory 
statement  showing  the  date 
of  the  indictment  or  infor- 
mation and  the  court  in 
which  it  is  pending.  ("Infor- 
mation" meaiu  a  formal  ac- 
cusation of  a  crime  made  by 
prosecuting  attorney  as  dis- 
tinguished from  an  indict- 
ment presented  by  a  grand 

jury.)  D         D 

2.  Have  you  ever  been  con- 
victed of  a  crime  punishable 
by  imprisonment  for  a  term 
exceeding  1  year? D         Q 

3.  Are  you  presently  appeal- 
ing a  conviction  of  a  crime 
punishable  by  imprison- 
ment for  a  term  exceeding  1 

year? D         D 


Yes       No 

Note:  For  questions .2  and  3,  the  ac- 
tual sentence  given  by  the  judge 
does  not  matter.  You  must  answer 
"yes"  if  the  judge  could  have  given 
a  sentence  of  more  than  1  year.  A 
"yes"  answer  is  not  required  if  you 
have  been  pardoned  for  the  crime 
or  the  conviction  has  been  ex- 
punged, set  aside  or  you  have  had 
your  dvil  rights  restored  and  under 
the  law  where  the  conviction  oc- 
curred, you  are  not  prohibltad  from 
receiving  or  possessing  any  fire- 
arms. 

4.  Are  you  a  fugitive  from  jus- 
tice?           D         D 

5.  Are  you  an  unlawful  user 
of  or  addicted  to  marijuana 
or  any  depressant,  stimulant 

or  narcotic  drug? D         □ 

6.  Have  you  ever  been  adju- 
dicated mentally  defective,  ' 
mentally     incompetent     or 

been  committed  to  a  mental 

institution?  D         D 

7.  Have  you  been  discharged 
from  the  Armed  Forces 
under  dishonorable  condi- 
tions?           D         □ 

8.  Are  you  an  alien  illegally  or 
unlawfully    in    the    United 

States? D         D 

9.  Have  you  ever  renounced 
your  United  States  citizen- 
ship?           D         D 

10.  How  many  firearms  have 

you    sold   during   the    last  , 

three  years? _. 

11.  What  was  the  retail  value  of  these  sales? 


12.  If  you  are  sole  owner  of  the  firearms 

business,  submit  a  copy  of  your  last 
Schedule  C  submitted  to  the  InteroaL 
Revenue  Service  (IRS).  If  you  are  other 
than  a  sole  owner,  submit  a  copy  of  your 
last  tax  return  to  IRS. 

13.  List,  on  a  separate  sheet,  any  changes  in 

the  responsible  persons  as  shown  on  the 
original  application  or  since  previously 
notifying  ATF  of  changes.  A  responsible 
person  is  any  individual  possessing, 
directly  or  indirectly,  the  power  to  direct 
or  cause  the  direction  of  the 
management,  policies,  and  buying  and 
selling  practices  (as  they  pertain  to 
firearms)  of  the  business  entity. 

14.  Since  you  obtained  your  license,  have 

your  State  laws  or  local  ordinances  been 
amended  to  require  a  license,  permit,  or 
payment  of  a  fee  or  tax  to  engage  in  the 
firearms  business  at  your  premises?  If  so, 
please  provide  copies  of  evidence  that 
you  have  met  these  requirements. 

15.  Since  you  received  your  license,  have  any 

zoning  ordinances  been  passed  that 
would  prohibit  your  activities  as  a 
firearms  licensee  at  your  premises?  If  so, 
please  provide  copies. 

Under  the  penalties  imposed  by  18  U.S.C. 
924, 1  certify  that  the  statements 
contained  in  this  application  and  any 


attached  statements  are  true  and  correct 
to  the  best  of  my  knowledge  and  beliet 

Signature  

Date    '■ 

Title   

(owner,  partner  or  officer  of  a  corporation) 

Paperwork  Reduction  Act  Notice — ^This 
request  Is  in  accordance  with  the  Paperwork 
Reduction  Act  of  1980.  The  Information 
collection  is  used  to  determine  location  and 
extent  of  operations,  and  to  determine 
whether  the  operations  will  be  in  conformity 
with  Federal  laws  and  regulations.  The 
information  is  requested  to  retain  a  benefit 
and  is  mandatory  by  statute  (18  U.S.C.  923). 

The  estimated  average  burden  associated 
with  this  collection  is  20  minutes  per 
respondent  or  recordkeeper,  depending  on 
individual  circumstances.  Comments 
concerning  the  accuracy  of  this  burden 
estimate  and  suggestions  for  reducing  this 
burden  should  be  directed  to  Reports 
Management  Officer,  Information  Programs 
Branch,  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  650  Massachusetts  Avenue  NW., 
Washington,  DC  20226,  or  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  (1512-0043),  Washington. 
DC  20503. 
ATF  F  8  (5310.11)  PART  II  (        ) 

[FR Doc.  93-30778 Filed  12-16-93;  845  am] 
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Internal  Revenue  Service 

Tax  on  Certain  Imported  Substances; 
Notice  of  Determination 

AGENCY:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  a 
determination,  under  Notice  89-61,  that 
the  Ust  of  taxable  substances  in  section 
4672(a)(3)  of  the  Internal  Revenue  Code 
will  be  modified  to  include  adipic  acid. 
EFFECTIVE  DATE:  This  modification  is 
effective  July  1, 1990. 
FOR  FURTHER  INFORMATHM  CONTACT: 
Tyrone  J.  Montague.  Office  of  Assistant 
Chief  Counsel  (Passthroughs  and 
Special  Industries),  (202)  622-3130  (not 
a  toll-free  number). 

SUPPt^MENTARY  INFORMATION: 

Background 

Under  section  4672(a)  of  the  Internal 
Revenue  Code,  an  importer  or  exporter 
of  any  substance  may  request  that  the 
Secretary  determine  whether  such 
substance  should  be  listed  as  a  taxable 
substance.  The  Secretary  shall  add  such 
substance  to  the  list  of  taxable 
substances  in  section  4672(a)(3)  if  the 
Secretary  determines  that  taxable 
chemicals  constitute  more  than  50 
percent  of  the  weight,  or  more  than  50 
percent  of  the  value,  of  the  materials 


used  to  produce  such  substance.  This 
determinaUon  is  to  be  made  on  the  basis 
of  the  predominant  method  of 
production.  Notice  89-61, 1989-1  C.B. 
717,  sets  forth  the  rules  relating  to  the 
determination  process. 

Determination 

On  December  10, 1993.  the  Secretary 
determined  that  adipic  acid  should  be 
added  to  the  list  of  taxable  substances 
m  section  4672(a)(3)  of  the  Internal 
Revenue  Code,  effective  July  1. 1990 

"Hie  rate  of  tax  prescribed  for  adipic 
acid,  under  section  4671(b)(3).  is  $4.03 
per  ton.  This  is  based  upon  a  conversion 
factor  for  methane  of  0.11.  a  conversion 
factor  for  benzene  of  0.72,  and  a 
conversion  factor  for  nitric  acid  of  0.63 
The  petitioner  is  Monsanto  Company 
a  ^lanufacturer  and  exporter  of  this 
substance.  No  material  comments  were 
received  on  this  peUtion.  The  following 

information  is  the  basis  for  the 
determination. 

HIS  number:  2917.12.00.00 
CAS  number:  124-04-9 

Adipic  acid  is  derived  from  the 
taxable  chemicals  methane,  benzene 
and  nitric  acid.  Adipic  acid  is  a  soUd 
produced  predominantly  by  oxidation 
of  cyclohexane  using  air  and  nitric  acid 
in  a  two-step  process.  The  cyclohexane 
IS  produced  by  the  reaction  of  hydrogen 
(denved  from  methane  in  natural  cas) 
and  benzene. 

The  stoichiometric  material 
consumption  formula  for  adipic  acid  is: 
3  CH4  (methane)+l.66  H2O  {water)+2 
CftHe  (benzene)+1.5 
02(oxygen)+4.66  HNO3  (nitric  acid) 
**  2  C6H10O4  (adipic  acid)+6  H2 
Piydrogen)+3  CO2  (carbon 
4ioxide)+4.66  NO  (nitric  oxide) 
Adipic  acid  has  been  determined  to 
be  a  taxable  substance  because  a  review 
of  Its  stoichiometric  material 
consumption  formula  shows  that,  based 
on  the  predominant  method  of 
production,  taxable  chemicals  constitute 
86.4  percent  by  weight  of  the  materials 
used  in  its  production. 
DaleD.  Goode, 

Fedenl  Register  Uaison  Officer,  Assistant 

Uiief  Counsel  (Corporate). 

IFR  Doc.  93-30746  Filed  12-16-93;  8:45  am] 
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the  hst  of  taxable  substances  in  section 
4672(a)(3)  of  the  Internal  Revenue  Code 
will  be  modified  to  include  butanol  and 
propanol. 

mcrm.  date:  This  modification  is 
effective  October  1, 1990. 
FOR  FURTHER  MFORMATION  CONTACT- 
Tyrone  J.  Montague.  Office  of  Assistant 
Chief  Counsel  (Passthroughs  and 
Special  Industries),  (202)  622-3130  (not 
a  toll-fi«e  number). 

SUPPt^MENTARY  INFORMATION: 


Background 

Under  section  4672(a)  of  the  Internal 
Revenue  Code,  an  importer  or  exporter 
of  any  substance  may  request  that  the 
Secretary  determine  whether  such 
substance  should  be  Usted  as  a  taxable 
substance.  The  Secretary  shaU  add  such 
substance  to  the  list  of  taxable 
substances  in  section  4672(a)t3)  if  the 
Secretary  determines  that  taxable 
chemicals  constitute  more  than  50 
percent  of  the  weight,  or  more  than  50 
percent  of  the  value,  of  the  materials 
used  to  produce  such  substance.  This 
determinaUon  is  to  be  made  on  the  basis 
of  the  predominant  method  of 
production.  Notice  89-61. 1989-1  C.B. 
717,  sets  forth  the  rules  relating  to  the 
determination  process. 

Determination 

On  December  10, 1993,  the  Secretary 
determined  that  butanol  and  propanol 
should  be  added  to  the  list  of  taxable 
substances  in  section  4672(a)(3)  of  the 
Internal  Revenue  Code,  effective 
October  1, 1990. 

The  rate  of  tax  prescribed  for  butanol, 
under  section  4671(b)(3),  is  $3.31  per 
ton.  This  is  based  upon  a  conversion 
factor  for  propylene  of  0,6746  and  a 
conversion  factor  for  methane  of  0.0076. 

The  rate  of  tax  prescribed  for 
propanol,  under  section  4671(b)(3),  is 
$2.58  per  ton.  This  is  based  upon  a 
conversion  factor  for  ethylene  of  0.5251 
and  a  conversion  factor  for  methane  of 
0.0076. 

The  petitioner  is  Hoechst  Celanese  a 
manufacturer  and  exporter  of  these 
substances.  No  material  comments  were 
received  on  these  petitions.  The 
following  information  is  the  basis  for 
the  determinations. 


The  stoichiometric  material 
consumpUon  formula  for  butanol  is: 

C3H6  (propylene)+CH4  (methane)+H20 
^vater)  -*  C«H,oO  (butanolj+Hi 
(hydrogen) 

Butanol  has  been  determined  to  be  a 
taxable  substance  because  a  review  of  its 
stoichiometric  material  consumpUon 
formula  shows  that,  based  on  the 
predominant  method  of  producUon. 
taxable  chemicals  constitute  76  3 
percent  by  weight  of  the  materials  used 
in  its  production. 

Propanol 

HTS  number:  2905.12.00.10 
CAS  number  71-23-6 

Propanol  is  derived  from  the  taxable 
chemicals  ethylene  and  meUiane. 
Propanol  is  a  hquid  produced 
predominantly  by  0x0  synthesis  of 
ethylene  with  subsequent 
hydrogenaUon. 

The  stoichiometric  material 
consumpUon  formula  for  propanol  is: 

C2H4  (ethylene)+CH4  (methane)+H20 
(water)  —  CjHgO  (propanoD+Hj 
(hydrogen) 

Propanol  has  been  determined  to  be  a 
taxable  substance  because  a  review  of  its 
stoichiometric  material  consumpUon 
formula  shows  that,  based  on  Uie 
predominant  method  of  producUon, 
taxable  chemicals  consUtute  70.9 
percent  by  weight  of  the  materials  used 
m  Its  producUon. 
DaleD.Goode, 

Federal  Register  Uaison  Officer.  Assistant 

Utief  Counsel  (Corporate). 

[FR  Doc.  93-30745  Filed  12-16-93;  8:45  am] 
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Tax  on  Certain  Imported  Substanbes' 
Determination 

AGENCY:  Internal  Revenue  Service. 
Treasury. 

ACTION:  NoUce. 


Tax  on€ertain  Imported  Substances; 
Notice  of  Determination 

AGENCY:  Internal  Revenue  Service 
Treasury.  ' 

ACTION:  NoUce. 


SUMMARY:  This  noUce  announces  a 
determinaUon,  under  NoUce  89-61,  that 


Butanol 

HTS  number:  2905.13.00.00 
CAS  number:  71-36-3 

Butanol  is  derived  from  the  taxable 
oiemicals  propylene  and  methane. 
Butanol  is  a  hquid  produced 
predominantly  by  oxo  synthesis  of 

Propylene  with  subsequent 
ydrogenaUon. 


SUMMARY:  This  noUce  announces  a 
determinaUon,  under  NoUce  89-61,  that 
the  list  of  taxable  substances  in  section 
4672(a)(3)  of  the  hitemal  Revenue  Code 
will  be  modified  to  include 
pentaerythritol.  Uimethylolpropane,  and 
1,3-butylene  glycol. 

E^CTWE  DATE:  This  modificaUon  is 
effecUveJuly  1, 1990. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tyrone  J.  Montague.  Office  of  Assistant 
Chief  Counsel  (Passthroughs  and 
Special  hidustries),  (202)  622-3130  (not 
a  toll-free  number). 
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SUPPLEMENTARY  MTORMA-nON: 

Background 

Under  section  4672(a)  of  the  Internal 
Revenue  Code,  an  Importer  or  exporter 
of  any  substance  may  request  that  the 
Secretary  determine  whether  such 
substance  should  be  Usted  as  a  taxable 
substance.  The  Secretary  shall  add  such 
substance  to  the  list  of  taxable 
substances  in  section  4€72(aX3)  if  the 
Secretary  determines  that  taxable 
chemicals  constitute  more  than  50 
percent  of  the  weight,  or  more  than  50 
percent  of  the  value,  of  the  materials 
used  to  produce  such  substance.  This 
determination  is  to  be  made  on  the  basis 
of  the  predominant  method  of 
production.  Notice  89-61,  1989-1  C.B. 
717,  sets  forth  the  rules  relating  to  the 
determination  process. 

Determination 

On  December  10, 1993,  the  Secretary 
determined  that  pentaerythritol, 
trimethylc!  propane,  and  1,3-butylene 
glycol  should  be  added  to  the  list  of 
taxable  substances  in  section  4672(a)(3) 
QJ  the  Internal  Revenue  Code,  efF9<^ve 
quly  1,1990. 

The  rate  of  tax  prescribed  for 
pentaerythritol,  under  section 
4671(b)(3).  is  $4.66  per  ton.  This  is 
based  upon  a  conversion  iacXot  for 
ethylene  of  0.2877,  a  conversion  factor 
for  methane  of  0.9120,  and  a  conversion 
factor  for  sodium  hydroxide  of  0.4700. 

The  rate  of  tax  prescribed  for 
trimethylolpropane,  under  section 
4671(b)(3),  is  $4.45  per  ton.  This  is 
based  upon  a  conversion  factor  for 
propylene  of  0.4527,  a  conversion  factor 
for  methane  of  0.6214,  and  a  conversion 
factor  for  sodium  hydroxide  of  0.3900. 

The  rate  of  tax  prescribed  for  1,3- 
butylene  glycol,  vmder  section 
4671(b)(3).  is  $4.89  per  ton.  This  is 
based  upon  a  conversion  factor  for 
ethylene  cf  0.9298  and  a  conversion 
factor  for  methane  of  0.1055. 

The  petitioner  is  Hoechst  Celanese,  a 
manufacturer  and  exporter  of  these 
substances.  No  material  comments  were 
received  on  these  petitions.  The 
following  information  is  the  basis  for 
the  determinations. 

Pentaerythrito] 

ITTS  number  2905.42.00.00 
CAS  number.  115-77-5 

Pentaerythritol  is  derived  from  the 
taxable  chemicals  ethylene,  methane, 
and  sodium  hydroxide.  Pentaervthritol 
is  a  solid  produced  predominantly  by 
the  alkaline  catalyred  "crossed- 
cannizzaro"  reaction  between 
acetaldehyde  and  formaldehyde.  Most 
•cetaldehyde  is  produced  by  direct 
oxidation  of  ethylene.  All  formaldehyde 


is  produced  by  cataljrtic  vapor  phase 
oxidaticHi  of  methanol.  Both  carbon 
monoxide  and  methanol  are  produced 
from  methane. 

The  stoichiometric  material 
consiimption  formula  fat  pentaerythritol 
is: 
C2H4  (ethylene)^  CH4  (methane)^2.5 

Cb  (oxygen)-»-NaOH  (sodium 

hydroxide)  — » 4  Ha 

(hydrogenj-fHCOONa  (sodium 

formate)+C5Hi204  (jjentaerythritol) 
Pentaerythritol  has  been  determined 
to  be  a  taxable  substance  because  a 
review  of  its  stoichiometric  material 
consumption  formula  shows  that,  based 
on  the  predomiuant  method  of 
production,  taxable  chemicals  constitute 
62.2  percent  by  weight  of  the  materials 
used  in  its  production. 

Trimethylolpropane  * 

HTS  number:  2905.41.00.00 
CAS  number:  77-99-6 

Trimethylolpropane  is  derived  from 
the  tajcable  chemicals  propylene, 
methane,  and  sodium  hydroxide. 
Trimethylolpropane  is  a  solid  produced 
predominantly  by  the  mixed 
aldolization  of  formaldehyde  with  n- 
butryaldehyde.  Formaldehyde  is 
produced  by  catalytic  vapor  phase 
oxidation  of  methanol.  Both  carbon 
monoxide  and  methanol  are  produced 
bora  mrthane.  The  most  widely  used 
manufacturing  technique  for 
butyraldehyde  is  the  process  in  which 
propylene  is  combined  with  carbon 
monoxide  and  hydrogen. 

The  stoichiometric  material 
consumption  formula  for  j 

trimethylolpropane  is: 

CjHe  (propylene)-«-4  CH4 

(methane)-«-NaOH  (sodium 
hydroxide)*  1.5  Oj  (oxygen)+H20 
(water)  —  HCOONa  (sodium 
formate)+5  Hj  (hydrogen  )+C6Hi403 
(trimethylolpropane) 
Trimethylolpropane  has  been 
determined  to  be  a  taxable  substance 
because  a  review  of  its  stoichiometric 
material  consumption  formula  shows 
that,  based  on  the  predominant  method 
of  production,  taxable  chemicals 
constitute  68.8  percent  by  weight  of  the 
materials  used  in  its  production. 

1,3-butylene  glycol 

HTS  number:  2905.39  10.00 
CAS  number  107-88-0 

1,3-butylene  glycol  is  derived  from 
the  taxable  chemicals  ethylene  and 
methane.  1.3-butylene  glycol  is  a  liquid 
produced  predominantly  by  catalytic 
hydrogenation  of  acetaldol.  Acetaldol  is 
a  condensation  product  of  acetaldehyde. 
Acetaldehyde  is  produced  by  oxidation 


of  ethylene.  Hydrogen  is  obtained  by 
steam  reforming  methane. 

The  stoichiometric  material 
consumption  formula  for  1,3-butylene 
glycol  is: 
2  C2H4  (ethylene)+CH4  (methane)-f  HjO 

(water)+02  (oxygen)  —•  2  Hj 

(hydro^en)+CO  (carbon 

monoxide)+C4HK,02  (1,3-butylene 

glycol) 
1,3-butylene  glycol  has  been 
determined  to  be  a  taxable  substance 
because  a  review  of  its  stoichiometric 
material  consumption  formula  shows 
that,  based  on  the  predominant  method 
of  production,  taxable  chemicals 
constitute  59  percent  by  weight  of  the 
materials  used  in  its  production. 
Dak  D.  Goods. 

Fedetxd  Register  Liaison  Officer,  Assistaut 
Chief  Counsel  (Corporate). 
IFR  Doc  93-30743  Filed  12-16-93;  8:45  am) 

BIUMO  CODE  4a3»-01-U 


Tax  on  Certain  Imported  Substances; 
Rling  of  Petition 

AGENCY:  Internal  Revenue  Service. 

Treasiuy. 

ACnON:  Notice. 

SUMMARY:  This  notice  announces  the 
acceptance,  under  Notice  89-61, 1989- 
1  C.B.  717.  of  petitions  requesting  that 
poly  (69/31  etnylene/ 
cyclohexylenedimethylene 
terephthalate).  poly  (96.5/3.5  ethylene/ 
cyclohexylenedimethylene 
terephthalate),  and  poly  (98.5/1.5 
ethylene/cyclohexylenedimethylene 
terephthalate)  be  added  to  the  Ust  of 
taxable  substances  in  section  4672(a)(3) 
of  the  Internal  Revenue  Code. 
Publication  of  this  notice  is  in 
compliance  with  Notice  89-61.  This  is 
not  a  determination  that  the  list  of 
taxable  substances  should  be  modified 
DATES:  Written  comments  and  requests 
for  a  pubUc  hearing  relating  to  these 
petitions  must  be  received  by  February 
15,  1994.  Any  modification  of  the  Ust  of 
taxable  substances  based  upon  these 
petitions  would  be  effective  October  1 . 
1990. 

ADDRESSES:  Send  comments  and 
requests  for  a  public  hearing  to:  Internal 
Revenue  Service.  P.O.  Box  7604,  Ben 
Franklin  Station,  Washington.  DC  20044 
(Attn:  CCIX)M:CORP:TJl  (Petition), 
room  5228). 

FOR  FURTHER  INFORMATION  CONTACT: 
Tyrone  J.  Montague,  Office  of  Assistant 
Chief  Counsel  (Passthroughs  and 
Special  Industries),  (202)  622-3130  (nol 
*  a  toll-free  number). 
SUPPt-EMENTARY  INFORMATION:  The  '^ 

petitions  were  received  on  Octobe)  25. 
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19B9.  The  petitioner  is  Eastman 
Chemicals  Division,  Eastman  Kodak 
(Company,  a  manufacturer  and  exporter 
of  these  substances.  The  following  is  a 
summary  of  the  information  contained 
in  the  petitions.  The  complete  petitions 
are  available  in  the  Internal  Revenue 
Service  Freedom  of  Informatioh  Reading 
Room. 

Poly  (69/31  ethylene/ 

cyclohexylenedimethylene 

terephthalate) 

HTS  number  3907.60.00.90 
CAS  number:  26100-86-7 

This  substance  is  derived  from  the 
taxable  chemicals  ethylene  and  xylene. 
Poly  (69/31  ethylene/ 
cyclohexylenedimethylene 
terephthalate),  a  solid,  is  produced 
predominantly  by  reacting  dimethyl 
terephthalate  with  ethylene  glycol  and 
cyclohexanediraethanol.  Dimethyl 
terephthalate  is  produced  by  the  air 
oxidation  of  p-xylene  to  yield 
terepbthalic  acid,  and  the  acid  is 
subsequently  esterified  to  the  dimethyl 
ester  with  methanol.  Ethylene  glycol  is 
produced  via  reaction  of  ethylene  with 
oxygen  and  water,  and 
cyclohexanedimethanol  is  produced  via 
the  hydrogenation  of  dimethyl 
terephthalate. 

Tne  stoichiometric  material 
consumption  formula  for  this  substance 
is: 

l^lAHio  (xylene)+70  C2H4 

(ethylene)-f428  Oj  (oxygen)+70  H2O 
(water)+217  H2  (hydroigen)  -» 

C2H6O2(C,0H«O4)69(C,6H,8O4)31 

(poly  (69/31  ethylene/ 
cyclohexylenedimethylene 
terephthalate))+524  H2O  (water) 
According  to  the  petition,  taxable 
chemicals  constitute  50.7  per  cent  by 
weight  of  the  materials  used  to  produce 
this  substance.  The  rate  of  tax  for  this 
substance  would  be  $6.89  per  ton  before 
January  1, 1992,  and  $3.54  per  ton  for 
imported  poly  (69/31  ethylene/ 
cyclohexylenedimethylene 
terephthalate)  first  sold  or  used  after 
December  31, 1991.  This  is  based  upon 
a  conversion  factor  for  xylene  of  0.6372 
and  a  conversion  factor  for  ethylene  of 
0.0900. 

Poly  (96.5/3. 5  ethylene/ 
cycloh  exylen  edimethylene 
terephthalate) 

HTS  number:  3907.60.00.90 
CAS  number:  26100-86-7 

This  substance  is  derived  from  the 
taxable  chemicals  ethylene  and  xylene. 
Poly  (96.5/3.5  ethylene/ 
cyclohexylenedimethylene 
terephthalate),  a  soUd,  is  produced 
preaominantly  by  reacting  dimethyl 


terephthalate  with  ethylene  glycol  and 
cyclohexanedimethanol.  Dimethyl 
terephthalate  is  produced  by  the  air 
oxidation  of  p-xylene  to  yield 
terepbthalic  acid,  and  the  acid  is 
subsequently  esterified  to  the  dimethyl 
ester  with  methanol.  Ethylene  glycol  is 
produced  via  reaction  of  ethylene  with 
oxygen  and  water,  and 
cyclohexanedimethanol  is  produced  via 
the  hydrogenation  of  dimethyl 
terephthalate. 

The  stoichiometric  material 
consumption  formula  for  this  substance 
is: 

103.5  CgHio  (xylene)+97.5  C2H4 

(ethylene)+359.25  O2  (oxygen)+97.5 
H2O  (water)+24.5  H2  (hydrogen)  — 

C2H«02(C,oH«04)96  5(Cl6H,804)3  3 

(poly  (96.5/3.5  ethylene/ 
cyclohexylenedimethylene 
terephthalate))+4l4  H2O  (water) 

According  to  the  petition,  taxable 
chemicals  constitute  50.7  per  cent  by 
weight  of  the  materials  used  to  produce 
this  substance.  The  rate  of  tax  for  this 
substance  would  be  $6.36  per  ton  before 
January  1, 1992.  and  $3.41  per  ton  for 
imported  poly  (96.5/3.5  ethylene/ 
.cyclohexylenedimethylene 
terephthalate)  first  sold  or  used  after 
December  31, 1991.  This  is  based  upon 
a  conversion  factor  for  xylene  of  0.5616 
and  a  conversion  factor  for  ethylene  of 
0.1398. 

Poly  (98.5/1.5  ethylene/ 

cyclohexylenedimethylene 

terephthdlate) 

HTS  number:  3907.60,00.90 
CAS  number:  26100-^6-7 

This  substance  is  derived  from  the 
taxable  chemicals  ethylene  and  xylene. 
Poly  (98.5/1.5  ethylene/ 
cyclohexylenedimethylene 
terephthalate),  a  solid,  is  produced 
predominantly  by  reacting  dimethyl 
terephthalate  with  ethylene  glycol  and 
cyclohexanedimethanol.  Dimethyl 
terephthalate  is  produced  by  the  air 
oxidation  of  p-xylene  to  yield 
terepbthalic  acid,  and  the  acid  is 
subsequently  esterified  to  the  dimethyl 
ester  with  methanol.  Ethylene  glycol  is 
produced  via  reaction  of  ethylene  with 
oxygen  and  water,  and 
cyclohexanedimethanol  is  produced  via 
the  hydrogenation  of  dimethyl 
terephthalate. 

The  stoichiometric  material 
consumption  formula  for  this  substance 
is: 

101.5  CgHio  (xylene)+99.5  C2H4 

(ethylene)+354.25  O2  (oxygen)+99.5 
H2O  (water)+10.5  Hj  (hydrogen)  -* 

C2H<502(C,oH804)98  j(C,6H,804)l  5 

(poly  (98.5/1.5  ethylene/ 


cyclohexylenedimethylene 
terephthalate))+406  HjO  (water) 
According  to  the  petition,  taxable 
chemicals  constitute  50.7  per  cent  by 
weight  of  the  materials  used  to  produce 
this  substance.  The  rate  of  tax  for  this 
substance  would  be  $6.32  per  ton  before 
January  1, 1992,  and  $3.40  per  ton  for 
imported  poly  (98.5/1.5  ethylene/ 
cyclohexylenedimethylene 
terephthalate)  first  sold  or  used  after 
December  31, 1991.  This  is  based  upon 
a  conversion  factor  for  xylene  of  0.5554 
and  a  conversion  factor  for  ethylene  of 
0.1439. 
Dale  D.  Goode, 

Federal  Register  Liaison  Officer,  Assistant 
Chief  Counsel  (Corporate). 
[PR  Doc.  93-30748  Filed  12-16-93:  8:45  am] 
BIUMG  CODE  4«30-ei-U 


Tax  on  Certain  Imported  Substances; 
Notice  of  Determination 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  a 
determination,  under  Notice  89-61,  that 
the  list  of  taxable  substances  in  section 
4672(a)(3)  of  the  Internal  Revenue  Code 
will  be  modified  to  include  terepbthalic 
acid  and  polybutene. 
EFFECTIVE  DATE:  This  modification  is 
effective  January  1, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tyrone  J.  Montague,  Office  of  Assistant 
Chief  Counsel  (Passthroughs  and 
Special  Industries),  (202)  622-3130  (not 
a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  section  4672(a)  of  the  Internal 
Revenue  Code,  an  importer  or  exporter 
of  any  substance  may  request  that  the 
Secretary  determine  whether  such 
substance  should  be  Usted  as  a  taxable 
substance.  The  Secretary  shall  add  such 
substance  to  the  Ust  of  taxable 
substances  in  section  4672(a)(3)  if  the 
Secretary  determines  that  taxable 
chemicals  constitute  more  than  50 
percent  of  the  weight,  or  more  than  50 
percent  of  the  value,  of  the  materials 
used  to  produce  such  substance.  This 
determination  is  to  be  made  on  the  basis 
of  the  predominant  method  o^ 
production.  Notice  89-61, 1989-1  C.B. 
717,  sets  forth  the  rules  relating  to  the 
determination  process. 

Determination 

On  December  10.  1993,  the  Secretary 
determined  that  terepbthalic  acid  and 
polybutene  should  be  added  to  the  list 
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of  taxable  substances  in  section 
4672(aK3)  of  the  Internal  Revenue  Code, 
e&ctive  January  1. 1991. 

The  rate  of  tax  prescribed  for 
terephthallc  add,  under  section 
467l(b)t3),  is  $6.47  per  ton  before 
January  1. 1992,  and  $3.11  per  ton  for 
imported  terephthallc  acid  first  sold  or 
used  after  December  31. 1991.  TUs  is 
based  upon  a  conversion  factor  for 
xylene  of  0.639. 

Tlie  rate  of  tax  prescribed  for 
polybutene,  under  section  4671(b)(3).  is 
S4.87  per  ton.  This  is  based  upon  a 
conversion  factor  for  butylene  of  1.00. 

The  petitioner  is  Amoco  Corporation, 
a  manufacturer  and  exporter  of  these 
substances.  No  material  comments  were 
received  en  these  petitions.  The 
following  information  is  the  basis  for 
the  determinations. 

Terepbthalic  acid 

HTS  number  2917.36.00.00 
CAS  number  10O-21-0 

Terephthallc  add  is  derived  from  the 
taxable  chemical  xylene.  Terephthallc 
^cid  is  a  sohd  produced  predominantly 
'^  by  air  oxidation  of  p-xylene. 

The  stoichiometric  material 
consumption  formula  for  terephthalic 
acid  is: 

CH.o  (xylene)+3  Oj  (oxygen)  —  CAO* 
(terephthalic  add)+2  H2O  (water) 

Terephthallc  add  has  been 
determined  to  be  a  taxable  substance 
because  a  review  of  its  stoichiometric 
material  consumption  formula  shows 
that,  based  on  the  predominant  method 
of  production,  taxable  chemicals 
constitute  ?2.4  percent  by  weight  of  the 
materials  used  In  its  production. 

Polybutene 

HTS  number:  3902.20.50.00 
CAS  number.  9003-28-5  and  25249- 
62-1 

Polybutene  is  derived  from  the 
taxable  chemical  butylene.  Polybutene 
is  a  pmlymer  produced  predominantly 
by  the  polymerization  of  isobutylene. 

The  stoichiometric  material 
consumption  formula  for  poljrbutene  is: 
n(C4H,)  (isobutylene)  —  (C«H8). 
(polyiaobutylene) 

Polybutene  has  been  determined  to  be 
a  taxable  substance  because  a  review  of 
its  stoichiometric  material  consumption 
formula  shows  that,  based  on  the 
predominant  method  of  production. 


taxable  diemicals  constitute  100  percent 

by  weight  of  the  materials  used  in  its 

production. 

Dale  D.  Good*. 

Federal  Register  Liaison  Officer,  Assistaixt 

Chief  Counsel  ICorpomte). 

[FR  Doc  9J-30744  Piled  12-16-93;  8:45  am) 

HLUNQ  COM  4n0-«1-<t 


Tax  on  Cartatn  bnpoflMl  Substances; 
niing  of  PetKion        -« 

AGENCY:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Notice. 


SUMMARY:  This  notice  aimounces  the 
acceptance,  under  Notice  89-61, 1989- 
1  C.B.  717,  of  petitions  requesting  that 
2,2,4-trimethyl-l  ,3-pentanediol 
diisobutyrate  and  2,2,4-trimethyl-l, 3- 
pentanediol  diisobutyrate  and  2,2,4- 
trimethyl-l  ,3-pentanediol 
monoisobutyrate  be  added  to  the  list  of 
taxable  substances  in  section  4672(a)(3) 
of  the  Internal  Revenue  Code. 
Publication  of  this  notice  is  in 
compliance  with  Notice  89-61.  This  is 
not  a  determination  that  the  list  of 
taxable  substances  should  be  modified. 
DATES:  Written  comments  and  requests 
for  a  public  hearing  relating  to  these 
petitions  must  be  received  by  February 
15, 1994.  Any  modification  of  the  list  of 
taxable  substances  based  upon  these 
petitions  would  be  effective  April  1, 
1991. 

ADDRESSES:  Send  comments  and 
requests  for  a  pubhc  hearing  to:  Internal 
Revenue  Service.  P.O.  Box  760^,  Ben 
FrankKn  Station,  Washington,  DC  20044 
(Attn:  CC:DOM:CORP:T:R  (Petition). 
room  5228). 

FOR  FURTHER  INFORMATION  CONTACT: 
Tyrone  J.  Montague,  Office  of  Assistant 
Chief  Counsel  (Passthroughs  and 
Special  hidustries),  (202)  622-3130  (not 
a  toll-free  number). 
SUPPLEMENTARY  MFORMATHM:  The 
petitions  were  received  on  May  16, 
1990.  The  petitioner  is  Eastman 
Chemicals  Division,  Eastman  Kodak 
Company,  a  manufacturer  and  exporter 
of  these  substances.  The  following  is  a 
summary  of  the  information  contained 
in  the  petitions.  The  complete  petitions 
are  available  in  the  Internal  Revenue 
Service  Freedom  of  Information  Reading 
Room. 


2,2, 4-trimethyl- 1 ,3-pentanediol 
diisobutyrate 

HTS  number:  2915.90.00.00 
CAS  number:  6846-50-0 

This  substance  is  derived  from  the 
taxable  chemicals  methane  and 
propylene.  2,2.4-trimethyl-l,3- 
pentanedjol  diisobutyrate  is  a  liquid 
produced  predominantly  by 
condensation  of  isobutyraldehyde. 

The  stoichiometric  material 
consumption  formula  for  this  substance 
is: 

6  CK*  (methane)+6  C3H*  (propylene)-** 
Oj  (oxygen)  —  C,6Hjd04  (2.2,4- 
trimethyl-1 ,3-pentanediol 
diisobutyratel+CsHisOi  (2,2.4- 
trimethyl-l,3-pentanediol)+6  H2O 
(water) 
According  to  the  petition,  taxable 
chemicals  constitute  64.4  per  cent  by 
weight  of  the  materials  used  to  produce 
this  substance.  The  rate  of  tax  for  this 
substance  would  be  $5.44  per  ton.  This 
is  based  upwjn  a  conversion  factor  for 
methane  of  0.3360  and  a  conversion 
factor  for  propylene  of  0.8815. 

2.2.4-trimethyI- 1 ,3-pentanediol 
monoisobutyrate 

HTS  number:  2915.60.00.00 
CAS  number:  25265-77-4 

This  substance  is  derived  from  the 
taxable  chemicals  methane  and 
propylene.  2,2.4-trimethyl-l,3- 
pentanediol  monoisobutyrate  is  a  liquid 
produced  predominantly  by 
condensation  of  isobutyraldehyde. 

The  stoichiometric  material 
consumption  formula  for  this  substance 
is: 

3  CH4  (methane)+3  C^H*  (propylene)-t-3 
O2 (oxygen) — 

C3H7CHOHC(CH3)2CH200CC3H7 
(2.2.4-trimethyl-l,3-pentanediol 
monoisobutyrate)+3  H2O  (water) 
According  to  the  petition,  taxable 
chemicals  constitute  64.4  per  cent  by 
weight  of  the  materials  used  to  produce 
this  substance.  The  rate  of  tax  for  this 
substanqe  would  be  $3.60  per  ton.  This 
is  based  upon  a  conversion  fector  for 
methane  of  0.2224  and  a  conversion 
factor  for  propylene  of  0.5836. 
Dale  D.  Goode. 

Federal  Register  Liaison  Officer.  Assistant 
Chief  Counsel  (Corporate). 
[FR  Doc.  93-30747  Filed  12-16-93;  845  ami 
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rhis  section  of  the  FEDERAL  REGISTER 
aontains  notices  ot  meetings  published  under 
the  "Government  In  the  Sunshine  AcT  {Pub. 
L.  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  DEPOSIT  MSURANCE 
CORPORATION 

Notice  of  Change  in  Subject  Matter  of 
Agency  Meeting 

I  Pursuant  to  the  provisions  of 
subsection  (e)(2)  of  the  "Government  in 
the  Sunshine  Ad"  (5  U.S.C.  552b(e)(2)). 
notice  is  hereby  given  that  at  its  closed 
meeting  held  at  2:51  p.m.  on  Tuesday, 
December  14, 1993,  the  Corporation's 
Board  of  Diredors  determined,  on 
motion  of  Director  Jonathan  L.  Fiechter 
(Acting  Diredor,  Office  of  Thrift 
Supervision),  seconded  by  Diredor 
Eugene  A.  Ludwig  (Comptroller  of  the 
Currency),  concurred  in  by  Ading 
Chairman  Andrew  C.  Hove,  Jr.,  that 
Corporation  business  required  the 
Addition  to  the  agenda  for  consideration 
at  the  meeting,  on  less  than  seven  days' 
notice  to  the  public,  of  the  following 
matter 

Recommendation  regarding  the  liquidation 
cf  a  depository  institution's  assets  acquired 
by  the  Corporation  in  its  capacity  as  receiver, 
liquidator,  or  liquidating  agent  of  those 
assets: 

Memorandimi  re:  CrossLand  Savings,  FSB 
New  York  City  (Brooklyn),  New  York,  Case 

I I  No.  505-07001-93-BOD 

The  Board  further  determined,  by  the 
same  majority  vote,  that  no  earlier 
notice  of  the  change  in  the  subject 
matter  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matter  in  a  meeting 
open  to  pubhc  observation;  and  that  the 
matter  could  be  considered  in  a  closed 
meeting  by  authority  of  subsections 
(c)(4).  (c)(6),  (c)(9)(B),  and  (c)(10)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(4),  (c)(6),  (c)(9)(B),  and 
(c)(10)). 

Dated:  December  15, 1993. 
Taderal  Deposit  Insurance  Corporation. 
Patti  C  Fox, 

Assistant  Executive  Secretary. 
IFR  Doc.  93-30964  Filed  12-15-93;  2:41  pm] 

BlUJNa  CODE  •714-ei-M 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  10:00  a.m.,  Wednesday, 
December  22, 1993. 


PLACE:  Mairiner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  2l8t  Streets. 
NW.,  Washington,  DC  20551. 
STATUS:  Qosed 

MATTERS  TO  BE  C0N8IDERE0: 

1.  Personnel  actions  (appKiintments, 
promotions,  assignments,  reassigmnents,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees^ 

2.  Any  items  earned  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  Yov  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  December  15, 1993. 
Jennifer  J.  Johnson. 
Associate  Secretary  of  the  Board. 
(FR  Doc.  93-30963  Filed  12-15-93;  2:40  pm) 
■aXMQ  CODE  «210-01-P 


UNITED  STATES  INTERNATIONAL  TRADE 

COMMISSION 

TIME  AND  DATE:  December  28, 1993  at 

10:00  a.m. 

PLACE:  Room  101,  500  E  Street  SW., 
Washington,  DC  20436. 
STATUS:  Open  to  the  pubUc. 

1.  Agenda  for  future  meeting 

2.  Minutes 

3.  Ratification  List 

4.  Invs.  Nos.  731-TA-675-676  (Preliminary) 
(Saccharin  from  China  and  Korea) — 
briefing  and  vote. 

5.  Outstanding  action  jackets:  None 

In  accordance  witli  Commission 
policy,  subjed  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  Uie 
following  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Donna  R.  Koehnke,  Secretary,  (202) 
205-2000. 

Issued:  December  15, 1993. 
Donna  R.  Koehnke.  ,. 
Secretary. 

(FR  Doc  93-30987  Filed  12-15-93;  2:42  pm] 
MUMQ  cooe  n20-0>-P 


LEGAL  SERVICES  CORPORATKM  BOARD  OF 

DIRECTORS 

TIME  AND  DATE:  The  Legal  Services 

Corporation  Board  of  Diredors  will 


meet  on  Friday,  January  8, 1994.  The 
time  the  Board  of  Directors  will  convene 
will  be  announced  in  a  subsequent 
notice. 

PLACE:  The  Legal  Services  Corporation. 
750  First  Street.  NE..  The  Board  Room. 
11th  Floor,  Washington,  DC  20002, 
(202)  336-8800. 
STATUS  OF  MEETING:  Open. 
MATTB»t  TO  BE  CONSIDERED:  Among 
other  things,  the  Board  of  Diredors  will 
consider  the  following  matters. 

1.  Consideration  of  Amendment  to  Section 
1601.15  of  the  Corporation's  Regulations  to 
Delete  the  Requirement  that  the  Annual 
Meeting  of  the  Board  of  Directors  be  Held  on 
the  Last  Friday  of  January,  and  Provide  Only 
that  the  Annual  Meeting  be  Held  in  January 
of  Each  Year. 

2.  Consideration  of  Resolution  to  Confer  on 
Certain  Board  Committees  Oversight 
Responsibility  for  the  Offices  of  the 
Corporation. 

3.  Consideration  of  Resolution  to  Confer  on 
Certain  Board  Committees  Jurisdiction  Over 
Enumerated  Corporate  Business  and  Affairs. 

Any  other  matters  to  be  considered  by 
the  Board  of  Diredors  on  January  8, 
1994  will  be  announced  at  a  later  date. 
CONTACT  PERSON:  Patrida  Batie.  (202) 
336-8800. 

Date  Issued:  December  14. 1993. 
Patricia  D.  Batie, 
Corporate  Secretary. 
[FR  Doc.  93-30924  Filed  12-15-93;  8:45  am] 

BNJJNG  CODE  7060-01-M 

SECURITIES  AND  EXCHANGE  COMMISSION 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  December  20, 1993. 

An  open  meeting  will  be  held  on 
Wednesday.  December  22, 1993.  at 
10:00  a.m.,  in  room  1C30.  A  closed 
meeting  will  be  held  on  Thursday, 
December  23, 1993,  at  10:00  a.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Coimsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C  552b(c){4).  (8),  (9)(A)  and  (10) 
and  17  CFR  200.402(a)(4),  (8),  (9)(i)  and 
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(10),  permit  consideration  of  the 
scheduled  matters  at  a  closed  meeting. 

Commissioner  Roberts,  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Wednesday, 
December  22. 1993,  at  10:00  a.m.,  will 
be: 

Consideration  of  whetlier  to  issua  a 
proposed  rule  change  tutanitted  by  the 
National  Association  of  Securities  Dealers 
(NASD)  that  provides  for  the  following 
modifications  to  its  Small  Order  Execution 
System  ("SOES")  on  a  one-year  pilot  basis: 
First,  the  NASD  will  lower  the  maximum  size 
of  order  that  can  be  entered  in  SOES  from 
1,000  shares  to  500  shares.  Second,  the 


NASD  will  lower  the  minimtim  exposure 
limit  for  unprefsrenced  orders  from  5,000 
shares  for  the  top  tier  of  Nasdaq  National 
Market  System  securities  to  1,000  shares. 
Third,  the  NASD  is  providing  an  automated 
quotation  update  capability  for  market 
makers  that  will  enable  them  to  have  their 
quotations  updated  automatically  after  they 
efiect  an  execution  on  SOES.  Market  makers 
electing  to  use  the  update  function  will  be 
subject  to  a  minimum  exposiuv  limit  of  only 
500  shares.  Fourth,  the  NASD  will  prohibit 
the  use  of  SOES  to  effect  short  sales.  For 
further  infbnnation,  please  contact  Mark 
TeUini  at  (202)  272-3103. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Thursday, 
December  23, 1993,  at  10:00  a.m.,  will 
be: 


Institution  of  injunctive  actions. 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Settlement  of  administrative  proceeding  of 
an  enforcement  nature. 

Opinions. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Carrie 
Dwyer  at  (202)  272-2000. 

Dated:  December  14, 1993. 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  93-31002  Filed  12-15-93;  3:55  pm) 
mujHa  coca  soio-oi-m 


Corrections 


rhis  section  of  the  FEDERAL  REGISTER 
XMitains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
arKJ  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
Issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 

9CFRPart317 

[Docket  No.  91  -OOeF-C] 
RIN0583-AB34 

Nutrition  Labeling  of  Meat  and  Poultry 
Products;  Corrections 

Correction 

In  rule  document  93-19886  beginning 
on  page  43787  in  the  issue  of 
Wednesday.  August  18. 1993  make  the 
following  correction: 

S  317.380    [Convcted] 

On  page  43788.  in  the  third  column, 
in  §  317.380,  in  amendatory  instruction 
22.,  in  the  last  Une,  "§  137.360."  should 
read  "§317.360." 

BILUNQCOOe  tSOfr«1-0 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Program  Announcement  and  Proposed 
Strategic  Directions  for  Cooperative 
Agreements  for  Acquired 
Immunodeficiency  Syndrome  (AIDS) 
Regional  Education  and  Training 
Centers  Program  for  Rscai  Year  1994 

Oorrection 

In  notice  document  93-28327 
beginning  on  page  60860  in  the  issue  of 
Thursday,  November  18. 1993.  make  the 
following  correction: 

On  page  60861.  in  the  third  column, 
in  the  last  paragraph,  in  the  second  line 
from  the  bottom,  after  "the",  insert 
"Federal  funds  provided  must  be 
expended  to  provide  education  to". 

aaUNG  CODE  150S-01.O 


Friday 

December  17,  1993 


Part  II 


I  A 


n  1 


Environmental 
Protection  Agency 


40  CKR  Parts  63  and  430 
Effluent  Limitations  Guidelines, 
Pretreatment  Standards,  and  New  Source 
Performance  Standards:  Pulp,  Paper,  and 
Paperboard  Category;  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
for  Source  Category:  Pulp  and  Paper 
Production;  Proposed  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  63  and  430 

[FRL^4802-4] 

RIN  20eO-AD03  and  2040-AB53 

Effluent  Limitations  Guidelines, 
Pretreatment  Standards,  and  New 
Source  Perfonnance  Standards:  Pulp, 
Paper,  and  Papeftx>ard  Category; 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Source 
Category:  Puip  and  Paper  Production 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rules. 

SUMMARY:  These  proposed  regulations 
would  limit  the  discharge  of  pollutants 
into  navigable  waters  of  the  United 
States  and  the  introduction  of  pollutants 
into  publicly  owned  treatment  works  by 
existing  and  new  facilities  that  produce 
pulp,  paper,  and  paperboard.  These 
proposed  regulations  would  also  limit 
the  emission  of  hazardous  air  pollutants 
^"by  existing  and  new  facilities  in  the 
pulp  and  paper  production  source 
category. 

The  purpose  of  this  action  is  to  reduce 
the  discharge  of  water  pollutants  and 
emissions  of  hazardous  air  pollutants 
from  the  pulp,  paper,  and  paperboard 
industry,  not  just  with  end-of-pipe  and 
add-on  controls,  but  also  by  eliminating 
or  reducing  the  formation  of  these 
pollutants. 

DATES:  Comments  on  the  proposed  rules 
must  be  received  by  March  17. 1993  at 
the  following  address.  For  information 
on  public  hearings,  see  SUPPtEMENTARY 
INFORMATION. 

ADDRESSES:  Send  comments  in  tripHcate 
on  this  proposal  to  Ms.  Marion 
Thompson,  Engineering  and  Analysis 
Division  (4303),  U.S.  EPA.  401  M  Street 
SW.,  Washington,  DC  20460.  The  public 
record  supporting  the  proposed  effluent 
limitations  guidelines  and  standards  is 
in  the  Water  Doclcet  located  in  the 
basement  of  the  EPA  Headquarters 
building,  room  L102.  401  M  Street  SW., 
Washington.  DC  20460,  telephone 
number  (202)  260-3027.  The  public 
record  supporting  the  proposed  national 
emission  standards  is  in  the  Air  Docket 
located  in  room  Ml 500  of  the  EPA 
Headquarters  building  at  the  address 
listed  above,  telephone  number  (202) 
260-7548.  The  Docket  staff  requests  that 
interested  parties  call  for  an 
appointment  before  visiting  the  dockets. 
The  EPA  regulations  at  40  CFR  part  2 
provide  that  a  reasonable  fee  may  be 
charged  for  copying.  For  further 


information  about  the  docket,  see 
SUPPLEMENTARY  INFORMATION. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Background  documents  supporting  the 
proposed  regulations  are  described  in 
the  "Background  Documents"  section 
later  in  this  action.  Contact  Ms.  Marion 
Thompson  at  the  address  listed  above 
for  any  questions  concerning 
availability  of  documents.  Many  of  the 
documents  are  also  available  from  the 
Office  of  Water  Resource  Center.  RC- 
4100,  at  the  U.S.  EPA,^ashington.  DC 
address  shown  above;  telephone  (202) 
260-7786  for  the  voice  mail  publication 
request  line.  For  additional  technical 
information  on  the  water  regulation, 
contact  Mr.  Donald  Anderson, 
Engineering  and  Analysis  Division 
(4303),  U.S.  EPA,  401  M  Street.  SVV.. 
Washington,  DC  20460,  or  telephone 
(202)  260-7137.  For  additional  technical 
information  on  the  air  regulation, 
contact  Ms.  Penny  Lassiter  or  Mr. 
Stephen  Shedd,  Office  of  Air  Quality 
Planning  and  Standards  (MD-13).  U.S. 
EPA,  Research  Triangle  PaA,  Ncwlh 
Carolina  27711;  telephone  Rto.  Penny 
Lassiter  at  (919)  541-5396  or  Mr. 
Stephen  Shedd  at  (919)  541-5397.  The 
contacts  for  economic  information  on 
the  proposed  regulations  are  Mr.  Scott 
Mathias  at  the  address  in  Research 
Triangle  Park,  NC  listed  above, 
telephone  (919)  541-5310,  and  Ms. 
Debra  Nicoll.  at  the  Washington,  DC 
address  listed  above,  telephone  (202) 
260-5386. 

SUPPLEMENTARY  INFORMATION: 
Public  Hearings 

EPA  will  conduct  a  public  hearing  on 
the  effhient  pretreatment  standards 
included  in  the  proposed  rule.  In 
additirai.  if  requested,  a  public  hearing 
will  be  held  concerning  the  proposed 
emission  standards  for  hazardous  air 
pollutants.  One  or  more  public  meetings 
on  tbese  hitagrated  regulations  as  a 
whole  may  also  be  held  during  the 
comment  period.  The  date  and  location 
of  any  public  hearings  or  meetings  will 
be  announced  in  the  Federal  Reciter. 

Docket 

EPA  notes  that  many  documents  in 
the  record  supporting  these  proposed 
rules  have  been  claimed  as  confidential 
business  information  and,  therefore,  we 
not  included  in  the  record  that  is 
available  to  the  public  in  ^  Air  and 
Water  Dockets.  To  support  the 
rulemaking,  EPA  is  presenting  certain 
information  in  aggregated  form  or  is 
masking  mill  identities  to  preserve 
confidentiality  claims.  Further,  the 
Agency  has  withheld  from  disclosure 
some  data  not  claimed  as  confidential 


business  information  because  release  of 
this  information  could  indirectly  reveal 
information  claimed  to  be  confidential. 
Some  mill-specific  data,  which  have 
been  claimed  as  confidential  business 
information,  are  available  to  the 
company  that  submitted  the 
information.  To  ensure  that  all  CBI  is 
protected  in  accordance  with  EPA 
regulations,  any  requests  for  company- 
specific  data  should  be  submitted  on 
company  letterhead  and  signed  by  a 
responsible  official  authorized  to 
receive  such  data.  The  request  must  list 
the  specific  data  requested  and  include 
the  following  statement,  "I  certify  that 
EPA  is  authorized  to  transfei^ 
confidential  business  information 
submitted  by  my  company,  and  that  I 
am  authorized  to  receive  it." 

Overview 

The  preamble  describes  the 
definitions,  acronyms,  and 
abbreviations  used  in  this  notice;  the 
background  documents  that  support 
these  proposed  regulations;  the  legal 
authority  of  these  rules;  a  summary  of 
the  proposal;  background  information; 
and  the  technical  and  economic 
methodologies  used  by  the  Agency  to 
develop  these  regulations.  This 
preamble  also  solicits  comment  and 
data  on  specific  areas  of  interest. 

Organization  of  This  Document 

L  Definitions,  Acronyms,  and 

Abbreviations 
II.  Background  Documents 
in.  Legal  Authority 
rV.  Summary  of  the  Proposed 

Regulations 

A.  Effluent  Limitations  Guidelines 
and  Standards 

B.  National  Emission  Standards  for 
Hazardous  Air  Pollutants 

C.  Scope  of  Today's  Proposed  Rules 
V.  Background 

A.  Clean  Water  Act 

B.  Clean  Air  Act 

C.  Sludge  Regulatory  Development 

D.  Pollution  Prevention  Act 

E.  Summary  of  Environmental  Studies 

F.  Summary  of  Public  Participation 
VL  Integrated  Regulatory  Development 

Under  the  Clean  Water  Act  and  the 

Clean  Air  Act 
A.Background 
B.  Goals 

C  Technical  Approach 
D.  Results 
Vn.  Description  of  the  Industry 

A.  Pulp  and  Paper  Manufacturing 
Facilities 

B.  Manufacturing  Processes 

Vm.  Summary  of  Data  Gathering  Efforts 

A.  Wastewater  Sampling  Program 

B.  1990  National  Census  of  Pulp, 
Paper,  and  Paperboard 


Federal  Register  /  Vol.  58.  No.  241  /  Friday.  December  17.  1993  /  Proposed  Rules  68079 


Manufacturing  Facilities 
C.  Data  Gathering  Activities  for  Air 
Emission  Standards 

IX.  Development  of  Effluent  Limitations 

Guidelines  and  Standards 

A.  Industry  Subcategorization 

B.  Characterization  of  Wastewaters 

C.  Selection  of  Pollutant  Parameters 

D.  Available  Technologies 

E.  Rationale  for  Selection  of  Proposed 
Regulations 

F.  Determination  of  Long-Term 

I  Averages,  Variability  Factors,  and 
J  Limitations 

G.  Costs 

H.  Pollutant  Reductions 

I.  Regulatory  Implementation 

X.  Development  of  Air  Emission 

Standards 

A.  Selection  of  Source  Category  and 
Pollutants  for  Control 

B.  Selection  of  Emission  Points 
C  Definition  of  Source 

D.  Determination  of  MACT  Floor 

E.  Selection  of  Basis  of  Proposed 
Standards  for  Existing  Sources 

s  F.  Selection  of  Basis  for  Proposed 

Standards  for  New  Sources 
G.  Selection  of  the  Format  for  the 

Proposed  Standards 
H.  Selection  of  Numerical  Values  in 

Emission  Standards 
I.  Selection  of  Continuous  Monitoring 

Requirements 
J.  Selection  of  Reporting  and 

Recordkeeping  Requirements 
K.  Selection  of  Test  Methods  and 

Procedures 
L.  Modifications,  Reconstruction  and 

New  Additions 
M.  Emissions  Averaging 
N.  Relationship  to  Operating  Permit 

Program 

XI.  Impacts  of  Integrated  Regulatory 

Alternative 

A.  Integrated  Regulatory  Alternative 

B.  Costs  and  Economic  Impact 
Considerations 

C.  Sludge,  Energy,  and  Other 
Environmental  Impacts 

XII.  Administrative  Requirements 

A.  Changes  in  Format  and  Name 

B.  Docket  and  Public  Record 

C.  Clean  Water  Act  Procedural 
Requirements 

D.  Clean  Air  Act  Procedural 
Requirements 

E.  Executive  Order  12866 

F.  Regulatory  Flexibility  Act 

G.  Paperwork  Reduction  Act 

Xm.  Solicitation  of  Data  and  Comments 

A.  Introduction  and  General 
Solicitation 

B.  Specific  Data  and  Comment 
Solicitations 

C.  Solicitation  of  Comment  on  an 
Industry  Proposal 

D.  Solicitation  of  Comment  on  an 
Environmental  Group  Petition 


L  Definitions,  Acronyms,  and 
Abbreviations 

5-miU  study— Cooperative  U.S.  EPA/ 
paper  industiy  study  conducted  during 
1985  and  1986  at  five  bleached  kraft 
pulp  and  paper  mills  for  the  purpose  of 
determining  the  process  sources  of 
CDDs  and  CDFs.  The  study  results  were 
published  in  1988  (U.S.  Cooperative/ 
Paper  Industry  Screening  Study.  EPA- 
440/1-88-025,  March  1988). 

104-mill  study— Study  of  104 
chemical  pulp  mills  with  chlorine 
bleaching  operations  conducted  during 
1988  and  1989  for  the  purpose  of 
determining  levels  of  2.3,7,8-TCDD  and 
2,3,7,8-TCDF  in  bleached  pulps,  treated 
wastewater  effluents  and  wastewater 
treatment  sludges.  The  study  was 
conducted  by  the  paper  industry  under 
direction  by  NCASI  in  accordance  with 
EPA-approved  protocols. 

1990  Census— The  1990  National 
Census  of  Pulp,  Paper  and  Paperboard 
Manufacturing  Facilities.  A 
questionnaire  submitted  by  EPA  to  all 
facilities  in  the  pulp,  paper,  and 
paperboard  industry  in  October  1990  to 
gather  technical  and  financial 
information. 

Acid  filtrate — Process  wastewater 
from  the  acid  bleach  plant  stages. 

Administrator— The  Administrator  of 
the  U.S.  Environmental  Protection 
Agency. 

AFP  A— American  Forest  and  Paper 
Association  (formerly  the  American 
Paper  Institute). 

Agency— The  U.S.  Environmental 
Protection  Agency. 

Air  dried  pulp — For  purposes  of  the 
effluent  guidelines,  an  unbleached  pulp 
sample  with  a  moisture  content  of 
approximately  10  percent  by  weight.  For 
purposes  of  the  NESHAP.  a  pulp  sample 
with  a  moisture  content  of  less  than  or 
equal  to  10  percent  by  weight.  For 
purposes  of  the  NESHAP,  pulp  samples 
for  the  pulping  component  shall  be 
unbleached  pulp  and  for  the  bleaching 
component  shall  be  bleached  pulp. 

Alkaline  filtrate— Process  wastewater 
from  the  pulp  washing  operations 
following  alkaline  bleach  plant  stages. 
See  also  caustic  filtrate. 

Annual  average — The  mean 
concentration,  mass  loading  or 
production-normalized  mass  loading  of 
a  pollutant  over  a  period  of  365 
consecutive  days  (or  such  other  period 
of  time  determined  by  the  permitting 
authority  to  be  sufficiently  long  to 
encompass  expected  variability  of  the 
concentration,  mass  loading  or 
production-normalized  mass  loading  at 
the  relevant  point  of  measurement). 

AOX— Adsorbable  organic  halides.  A 
bulk  parameter  which  measures  the 


total  chlorinated  organic  matter  in 
wastewater. 

API— American  Paper  Institute  (now 
the  American  Forest  and  Paper 
Association). 

Average  monthly  discharge 
limitation— The  highest  allowable 
average  of  "daily  discharges"  over  a 
calendar  month,  calculated  as  the  sum 
of  all  "daily  discharges"  measured 
during  the  calendar  month  divided  by 
the  number  of  "daily  discharges" 
measured  during  the  month. 

BAT — ^The  best  available  technology 
economically  achievable,  as  described 
in  sec.  304(b)(2)  of  the  CWA. 

BCT— The  best  conventional  pollutant 
control  technology,  as  described  in  sec. 
304(b)(4)  of  the  CWA. 

BID — Background  Information 
Document.  Documentation  of  the 
technical  background  information  and 
analyses  supporting  the  proposed 
national  emission  standards  for 
hazardous  air  pollutants. 

Black  liquor— Pulping  liquor  from  the 
digester  to  the  point  of  its  incineration 
in  the  recovery  furnace  of  a  sulfate 
(kraft)  recovery  process.  It  contains 
dissolved  organic  wood  substances  and 
residual  active  alkali  compounds  from 
the  pulping  process. 

Bleach  plant— All  process  equipment 
beginning  with  the  first  application  of 
bleaching  agents  (e.g..  chlorine,  chlorine 
dioxide,  ozone,  sodium  or  calcium 
hypochlorite,  peroxide),  each 
subsequent  extraction  stage,  and  each 
subsequent  stage  where  bleaching 
agents  are  applied  to  the  pulp.  A  limited 
number  of  mills  produce  specialty 
grades  of  pulp  using  hydrolysis  or 
extraction  stages  prior  to  the  first 
application  of  bleaching  agents.  The 
bleach  plant  Includes  those  pulp 
pretreatment  stages.  Oxygen 
delignification  prior  to  the  application 
of  bleaching  agents  is  not  part  of  the 
bleach  plant. 

Bleach  plant  effluent- For  purposes 
of  the  effluent  guidelines,  the  total 
discharge  of  process  wastewaters  from 
the  bleach  plant  from  each  physical 
bleach  line  operated  at  the  mill, 
comprising  separate  acid  and  alkaline 
filtrates  or  the  combination  thereof. 

Bleach  sequence — Sequence  of 
bleaching  chemical  additions  in  the 
bleach  plant. 

Bleaching— The  process  of  further 
delignifying and  whitening pulpby 
chemically  treating  it  to  alter  the 
coloring  matter  and  to  impart  a  higher 
brightness. 

Bleaching  component— For  purposes 
of  the  NESHAP.  all  process  equipment 
beginning  with  the  first  application  to 
unbleached  pulp  of  chlorine  or 
chlorine-containing  compounds  up  to 
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and  including  the  Biui  bleaching  stage. 
Treatment  of  pulp  with  ozone,  oxygen, 
or  peroxide  may  occnr  before  or  after 
the  addition  of  chlorine.  If  treatment  of 
pulp  occurs  after  this  chlorine  addition, 
then  these  stages  are  included  in  the 
bleaching  component. 

BMP  or  BMPs— Best  management 
practices,  as  described  in  section  304(e) 
of  the  CW  A. 

BOD — Biochemical  oxygen  demand. 
A  measure  of  biochemical 
decomposition  of  organic  matter  in  a 
water  sample.  It  is  determined  by 
measuring  the  dissolved  oxygen 
consumed  by  microorganisms  to  oxidize 
the  organic  contaminants  in  a  water 
sample  under  standard  laboratory 
conditions  of  five  days  and  TCC  BOD 
is  not  related  to  the  oxygen 
requirements  in  chemical  combustion. 

Boiler — Any  enclosed  combustion 
device  that  extracts  useful  energy  in  the 
form  of  steam  and  is  not  an  incinerator. 

BPT — The  best  practicable  control 
technology  currently  available,  as 
described  in  sec.  304(b)(1)  of  the  CWA. 

Brightness — ^As  commonly  used  in  the 
^aper  industry,  the  reflectivity  of  a  sheet 
'^of  pulp,  paper,  or  paperboard  for 
specified  light  measured  under 
standardized  conditions. 

Broke — Partly  or  completely 
manufactured  paper  that  does  not  leave 
the  machijie  room  as  salable  paper  or 
paperboard;  also,  paper  damaged  in 
finishing  operations  such  as  rewinding 
rolls,  cutting  and  trimming. 

Brownstock — Pulp,  usually  kralt  or 
groundwood.  not  yet  bleached  or  treated 
other  than  in  the  pulpingprocess. 

CAA — Clean  Air  Act.  The  Air 
Pollution  Prevention  and  Control  Act 
(42  U.S.C  7401  et  seqX  as  amended. 
inter  alia,  by  the  Clean  Air  Act 
Amendments  of  1990  (Pub.  L.  101-549. 
104  Stat.  2399). 

Caustic  filtrate — Process  wastewater 
from  the  caustic  bleach  plant  stages.  See 
also  alkaline  filtrates. 

Chemical  recovery — The  recovery  of 
chemicals  from  spent  pulping  liquor 
after  it  is  used  to  cook  wood  in  the 
digester. 

Clarifier — A  treatment  unit  designed 
to  remove  suspended  materials  from 
wastewater — typically  by 
sedimentation. 

Closed  vent  system — A  system  that  is 
not  open  to  the  atmosphere  and  is 
composed  of  piping,  ductworii. 
connections,  and,  if  necessary,  Qow- 
inducing  devices  that  transport  gas  or 
vapor  from  an  emission  point  to  a 
control  device. 

COD — Chemical  oxygen  demand.  A 
bulk  parameter  that  measures  the 
oxygen-consuming  capacity  of  refractory 
organic  and  inorganic  matter  present  in 


water  or  wastewater.  OOD  is  expressed 
as  the  amount  of  oxygen  consumed  from 
a  chemical  oxidant  in  a  specific  test. 

Combustion  device— An  individual 
unit  of  equipment,  including  but  not 
limited  to,  an  incinerator,  lime  kiln, 
recovery  fiimace,  or  boiler,  used  for  the 
thermal  oxidation  of  organic  hazardous 
air  poDutant  vapors. 

Condensate — Any  material  that  has 
condensed  from  a  gaseous  phase  into  a 
liquid  phase. 

Construction — When'^ised  In 
connection  with  CAA  obligations, 
construction  is  the  fabrication  (on-site), 
erection,  or  installation  of  a  stationary 
source,  group  of  stationary  sources,  or 
portion  of  a  stationary  source  that  is  or 
may  be  subject  to  a  standard,  limitation, 
prohibition,  or  other  federally 
enforceable  requirement  estaollshed  by 
the  Administrator  (or  State  with  an 
approved  permit  program)  pursuant  to 
section  112  of  the  Clean  Air  Act. 

Container — Any  portable  unit  in 
which  wastewater  or  HAPs  removed 
from  wastewater  are  stored,  transported, 
treated,  or  otherwise  handled.  Examples 
of  containers  are  drums,  barrels,  tank 
trucks,  barges,  dumpsters,  tank  cars, 
dump  trucks,  and  ships. 

Continuous  discharge — Discharge  that 
occurs  without  interruption  throughout 
the  operating  hours  of  the  facility. 

Controlled-release  discharge — A 
discharge  that  occurs  at  a  rate  that  is 
intentionally  varied  to  accommodate 
fluctuations  in  receiving  stream 
assimilative  capacity  or  for  other 
reasons. 

Conventional  pollutants — The 
pollutants  identified  in  sec.  304fa)(4)  of 
the  CWA  and  the  regulations  thereunder 
(biochemical  oxygen  demand  (BODa). 
total  suspended  solids  (TSS),  oil  and 
grease,  fecal  colifbrm  and  pH). 

Converting  mill — A  facility  that 
purchases  paper  for  converting  into 
marketplats  products  (e.g.,  boxes,  paper 
plates,  etc). 

CWA— Clean  Water  Act.  The  Federal 
Water  Pollution  Control  Act 
Amendments  of  1972  (33  U.SX).  1251  et 
seq.],  as  amended,  inter  aha,  by  the 
Clean  Water  Act  of  1977  (Pub,  L  95- 
217)  and  the  Water  Quality  Act  of  1987 
(Pub.  L.  100-4). 

Daily  discharge — The  discharge  of  a 
pollutant  measured  during  any  calendar 
day  or  any  24-hour  period  that 
reasonably  represents  a  calendar  day. 
For  pollutants  with  limitations 
expressed  as  mass,  the  daily  discharge 
is  calculated  as  the  total  mass  of  the 
pollutant  discharged  over  the  day.  For 
pollutants  with  limitations  expressed  in 
other  units  of  measurement,  the  daily 
discharge  is  calculated  as  the  average 


measurement  of  the  pollutant  over  the 
day. 

Decker— A  piece  of  equipmaat  used  to 
thicken  or  reduce  the  water  content  of 
the  pulp  shury  after  the  pulp  washer 
system. 

Delignifidation — The  process  of 
degrading  and  dissolving  away  l%nin 
andJoT  hemioelioloee. 

Digester — A  pressure  vessel  used  to 
chemically  treat  chips  and  other 
cellulosic  fibrous  materials  such  as 
straw,  begasse,  rags,  etc,  under  elevated 
temperature  and  pressure  in  arder  to 
separate  fibers  from  each  other. 

Digester  system — Each  continuous 
digester  or  each  set  of  batch  digesters 
used  for  the  chemical  treatment  of 
wood,  including  associated  flash 
tank(s),  blow  tank(s).  chip  stearaer(s). 
condenserts),  and  pre-hydrolysis  unit(s). 

Direct  discharger — ^A  facility  that 
discharges  or  nuy  discharge  treated  or 
untreated  process  wastewaters,  non- 
contact  cooling  waters,  or  non-process 
wastewaters  (including  stormwater 
runoff)  into  waters  of  the  United  States. 

ECF — Elemental  chlorine-free.  Any 
process  for  bleaching  pulps  in  the 
absence  of  elemental  chlorine. 

Effluent — Wastewater  discharges. 

Effluent  limitation — Any  restriction, 
including  schedules  of  compliance, 
established  by  a  State  or  the 
Administrator  on  quantities,  rates,  and 
concentrations  of  chemical,  physical, 
biological,  and  other  constituents  which 
are  discharged  from  point  sources  into 
navigable  waters,  the  waters  of  the 
contiguous  zone,  or  the  ocean. 

Emission — Passage  of  air  pollutants 
into  the  atmosphere  via  a  gas  stream  or 
other  means. 

Emission  point — Any  location  within 
a  source  from  which  air  pollutants  are 
emitted,  including  an  individual 
process  vent,  opening  within  a 
wastewater  collection  and  treatment 
system,  or  an  open  piece  of  process 
equipment. 

EOP  emuent— Final  mill  effluent 
discharged  to  waters  of  the  United 
States  or  to  a  POTW. 

EOP — (End-of^pipe)  treatment — 
Treatment  facilities  or  systems  used  to 
treat  process  wastewaters,  non-process 
wastewaters  and/or  stormwaters  after 
the  wastewaters  have  left  the  process 
area  of  the  facility  and  prior  to 
discharge.  End-of-pipe  treatment 
generally  does  not  include  fiacilities  or 
systems  where  products  or  by-products 
are  separated  from  process  wastewaters 
and  returned  to  the  process  or  directed 
to  air  emission  control  devices  (e.g.. 
pulping  liquor  spill  prevention  and 
control  systems,  foul  condensate 
stripping  systems,  paper  machine  save- 
alls). 


FPA — ^The  U.S.  Environmental 
Protection  Agency. 
iFines— Very  small  fibers  and  fiber 
pagments  that  readily  pass  through  a 
liter  wire  cloth. 

1  Flow  indicator— A  device  that 
iidicates  whether  gas  flow  is  present  in 
I  closed  vent  system. 

General  Provisions — General 
Vovisions  for  national  emission 
standards  for  hazardous  air  pollutants 
and  other  regidalory  requirements 
pursuant  to  section  112  of  the  Oean  Air 
Act  as  amended  November  15, 1990. 
The  General  Provisions,  to  be  located  in 
subpart  A  of  part  63  of  title  40  of  the 
Code  of  Federal  Regulations,  will  codify 
procedures  and  criteria  to  implement 
emission  standards  for  stationary 
sources  that  emit  (or  have  the  potential 
to  emit)  one  or  more  of  the  189 
chemicals  listed  as  hazardous  air 
pollutants  in  section  112(b)  of  the  Clean 
Air  Act  as  amended  in  1990.  EPA 
published  the  proposed  NESHAP 
General  Provisions  for  comment  in  the 
Federal  Register  on  August  11,  1993  (58 
FR  42760).  Also,  the  General  Provisions 
for  the  effluent  limitations  guidelines 
and  standards  proposed  today,  to  be 
located  at  40  CFR  part  430. 

Green  Liquor— Liquor  made  by 
dissolving  the  sodium  and  sulfur- 
containing  smelt  from  the  kraft^recovery 
process  prior  to  causticizing. 

Groundwood- Pulp  and  paper  made 
up  of  mechanically  separated  fibers 
produced  by  the  grinding  of  pulpwood. 
HAP— Hazardous  Air  Pollutant.  Any 
of  the  189  chemicals  listed  under 
section  112(b)  of  the  Clean  Air  Act. 

Hardwood— Pulpwood  from  broad- 
leaved  dicotyledonous  deciduous  trees. 
Incinerator— An  enclosed  combustion 
device  that  is  used  for  destroying 
organic  compounds.  Auxiliary  fuel  may 
be  used  to  heat  waste  gas  to  combustion 
temperatures.  Any  energy  recovery 
section  present  is  not  physically  formed 
info  one  manufactured  or  assembled 
unit  with  the  combustion  section: 
ratlier,  the  energy  recovery  section  is  a 
separate  section  following  the 
combustion  section  and  the  two  are 
joined  by  ducts  or  connections  rarrvine 
nuegas.  ^    ^ 

Indirect  discharger— A  facility  that 
discharges  or  may  discharge 
wastewaters  into  a  publicly  ovmed 
treatment  works  or  a  treatment  works 
not  owned  by  the  discharging  facility. 

Individualdrain  system— The  system 
used  to  convey  process  wastewater 
streams  from  the  pulping  or  bleaching 
process  equipment  or  tank,  or  process 
wastewater  collection  and  treatment 
system  unit,  to  a  receiving  process 
wastevtrater  collection  and  treatment 
system.unit.  The  term  includes  all 


process  drains  and  junction  boxes, 
together  with  their  associated  sewer 
lines  and  other  junction  boxes, 
manholes,  sumps  and  lift  stations,  down 
to  the  receiving  process  wastewater 
treatment  system.  The  individual  drain 
system  shall  be  designed  to  segregate 
the  vapors  within  the  system  from  other 
drain  systems.  A  segregated  stormwater 
sewer  syst«n.  which  is  a  drain  and 
collection  system  designed  and  operated 
for  the  sole  purpose  of  collecting 
rainfall-runoff  at  a  facility,  and  which  is 
segregated  from  all  other  individual 
drain  systems,  is  excluded  from  this 
definition. 

Industrial  POTW— Any  POTW 
receiving  more  than  50  percent  of  its 
influent  flow  or  more  than  50  percent 
BODj  or  TSS  wastewater  load  from  a 
facility  subject  to  these  regulations. 

Integrated  mill— A  mill  that  produces 
its  own  pulp  and  may  use  none,  some, 
or  all  of  that  pulp  (often  in  combination 
with  purchased  pulp)  to  produce  paper 
or  paperboard  products. 

Integrated  regulatory  alternative— A 
set  of  control  options  comprising  the 
technology  bases  for  effluent  limitations 
guidelines  and  national  emission 
standards. 

ISO — Unit  of  brightness  of  the 
International  Organization  of 
Standardization. 

lU— Industrial  User.  Synonym  for 
"Indirect  Discharger." 

Junction  box— A  manhole  access 
point  to  a  wastewater  sewer  system  or 
a  lift  station. 

Knotter— A  piece  of  equipment  where 
knots  or  pieces  of  uncooked  wood  are 
removed  after  the  digester  system  and 
prior  to  the  pulp  washer  system. 
Equipment  used  to  remove  oversized 
particles  from  pulp  following  the  pulp 
washer  are  considered  screens. 
Kraft  process— See  Sulfate  process. 
Lime  kiln — An  enclosed  combustion 
device  used  to  calcine  lime  mud,  which 
consists  primarily  of  calcium  carbonate, 
into  calcium  oxide,  which  is  known  as 
quicklime  and  is  used  again  with  green 
liquor  to  form  white  liquor. 

LTA — Long-term  average.  For 
purposes  of  the  effluent  guidelines, 
average  pollutant  levels  achieved  over  a 
period  of  time  by  a  mill,  subcategory,  or 
technology  option.  These  LTAs  were 
used  in  developing  the  limitations  and 
standards  in  today's  proposed 
regulation.  The  annual  average 
limitations  and  standards  were  set  equal 
to  the  LTAs. 

MACT — Maximum  Achievable 
Control  Technology.  Technology  basis 
for  the  national  emission  standards  for 
hazardous  air  pollutants. 

Major  source— As  defined  in  section 
112(a)  of  the  Qean  Air  Act.  major 


source  is  "any  stationary  source  or 
group  of  stationary  sources  located     ■ 
within  a  contiguous  area  and  under 
common  control  that  emiu  or  has  the 
potenUal  to  emit,  considering  controls, 
in  the  aggregate  10  tons  per  year  or  more 
of  any  hazardous  air  pollutant  or  25  tons 
per  year  or  more  of  any  canbination  of 
hazardous  air  pollutants." 

Market  pulp— Bleached  or 
unbleached  pulp  in  the  form  of  bales  or 
sheets  for  transfer  or  sale  off-site. 

Maximum  daily  discharge 
limitation— The  highest  allowable  daily 
discharge  of  a  pollutant  measured 
during  a  calendar  day  or  any  24  hour 
period  that  reasonably  represents  a 
calendar  day. 

Mechanical  pulp— Pulp  produced  by 
reducing  pulpwood  Ic^s  and  chips  into 
their  fiber  components  by  the  use  of 
mechanical  energy  (at  some  CMP  or 
CTMP  mills  with  the  use  of  chemicals 
or  heat),  via  grinding  stones,  refiners, 
etc. 

Mg— Megagram.  One  million  (IC) 
■grams,  or  one  metric  ton. 

Metric  ton — One  thousand  (10^) 
kilograms  (abbreviated  as  kkg).  or  one 
megagram.  A  metric  ton  is  equal  to 
2,204.5  pounds. 

Minimum  level— The  level  at  which 
an  anal>lical  system  gives  recognizable 
signals  and  an  acceptable  caUbration 
point. 

Modification- As  defined  in  section 
1 12(a)  of  the  Clean  Air  Act. 
modification  is  "any  physical  change  in. 
or  change  in  the  method  of  operation  of. 
a  major  source  which  increases  the 
actual  emission  of  any  hazardous  air 
pollutant  emitted  by  such  source  by 
more  than  a  de  minimis  amount  or 
which  results  in  the  emission  of  any 
hazardous  air  pollutant  not  previously 
emitted  by  more  than  a  de  minimis 
amount." 

Multiple  effect  evaporator  system— A 
series  of  evaporators,  operated  at 
different  pressures  such  that  the  vapor 
from  one  evaporator  body  becomes  the 
steam  supply  for  the  next  evaporator,  as 
well  as  the  associated  ctmdenseHs)  and 
hotwell(s)  used  to  concentrate  the  spent 
cooking  liquid  that  is  separated  from  the 
pulp. 

NCASI— National  Council  of  the 
Paper  Industry  for  Air  and  Stream 
Improvement. 

NESHAP— National  Emission 
Standard  for  Hazardous  Air  l^lutants. 
Emission  standards  to  be  proposed  and 
promulgated  under  secUon  112(d)  of  the 
Clean  Air  Act  for  hazardous  air 
pollutants  listed  in  section  112(b)  of  the 
Clean  Air  Act. 

New  Source— When  used  in 
connection  with  CAA  obligations,  a 
"new  source"  is  a  stationary  source  the 
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construction  or  reconstruction  of  which 
is  conunenced  after  the  Administrator 
first  proposes  regulations  under  section 
112  of  the  CAA  establishing  an  emission 
standard  applicable  to  such  source.  See 
CAA  section  112(a).  When  used  in 
connection  with  CWA  obligations,  a 
"new  source"  is  any  building,  structure, 
facility,  or  installation  firom  which  there 
is  or  may  be  a  discharge  of  pollutants, 
the  construction  of  which  commences 
after  the  promulgation  of  the  standards 
being  proposed  today  for  the  pulp, 
paper,  and  paperboard  industry  under 
sec  306  of  the  CWA.  See  CWA  section 
306. 

Non-continuous  or  intermittent 
discharge — Discharge  of  wastewaters 
stored  for  periods  of  at  least  24  hours 
and  released  on  a  batch  basis. 

Nonconventional  pollutants — 
Pollutants  that  are  neither  conventional 
pollutants  nor  toxic  pollutants  listed  at 
40CFR401. 

Non-detect  value — A  concentration- 
based  measurement  reported  below  the 
minimum  level  that  can  reliably  be 
measured  by  the  analytical  method  for 
the  pollutant. 

r4on-integrated  mill — A  mill  that 
purchases  or  uses  pulp  produced  at 
another  site  to  produce  paper  or 
paperboard. 

Non-water  quality  environmental 
impact — An  environmental  impact  of  a 
control  or  treatment  technology,  other 
than  to  surface  waters. 

NPDES— The  National  Pollutant 
Discharge  Elimination  System 
authorized  under  section  402  of  the 
CWA.  NTDES  requires  permits  for 
discharge  of  pollutants  from  any  point 
source  into  waters  of  the  United  States. 

NRDC — Natural  Resources  Defense 
Council. 

NSPS — New  Source  Performance 
Standards.  This  term  refers  to  standards 
for  new  sources  under  both  section  306 
of  the  CWA  and  section  111  of  the  CAA. 
In  today's  regulation,  EPA  is  proposing 
new  and  revised  NSPS  imder  the  CWA. 
EPA  is  not  proposing  new  or  revised 
NSPS  under  the  CAA,  however  EPA  is 
proposing  MACT  standards  for  new 
sources  under  the  authority  of  section 
112  of  the  CAA. 

Outfall — The  mouth  of  conduit  drains 
and  other  conduits  firom  which  a  mill 
effluent  discharges  into  receiving 
waters. 
PM— Particulate  Matter. 
Point  of  Generation — The  location 
where  the  process  wastewater  stream 
exits  the  pulping  or  bleaching  process 
equipment  or  tank  prior  to  mixing  with 
other  process  wastewater  streams  or 
prior  to  handling  or  treatment  in  a  piece 
of  equipment  that  is  not  an  integral  part 
of  the  pulping  or  bleaching  process 


equipment  A  piece  of  equipment  is  an 
integral  part  of  the  process  if  it  is 
essential  to  the  operation  of  the  process 
(i.e..  removal  of  the  equipment  would 
result  in  the  process  unit  being  shut 
do%vn).  For  example,  a  stripping  column 
is  part  of  the  process  unit  if  it  produces 
the  principal  product  stream  and  a 
process  wastewater  that  is  discharged  to 
the  sewer.  However,  an  identical 
stripper  that  treats  a  process  wastewater 
stream  and  recovers  residual  product 
would  not  be  considered  annntegral  part 
of  the  process.  When  quantifying 
parameters  descriptive  of  the  point  of 
generation  (e.g..  flow  rate  and 
concentration)  by  measurement  or 
sampling,  the  end  results  should  be 
representative  of  the  conditions  at  the 
point  where  the  process  wastewater 
stream  exits  the  pulping  or  bleaching 
process  equipment  before  it  is  treated  or 
mixed  widi  other  process  wastewater 
streai.is.  and  prior  to  exposure  to  the 
atmosphere. 

Point  source  category — A  category  of 
sources  of  water  pollutants. 

Pollutant  (to  water) — Dredged  spoil, 
solid  waste,  incinerator  residue,  filter 
backwash,  sewage,  garbage,  sewage 
sludge,  munitions,  chemical  wastes, 
biological  materials,  certain  radioactive 
materials,  heat,  wrecked  or  discarded 
equipment,  rock,  sand,  cellar  dirt,  and 
industrial,  municipal,  and  agricultural 
waste  discharged  into  water. 

POTW  or  POTWs— Publicly  owned 
treatment  works,  as  defined  at  40  CFR 
403.3(0). 

Pretreatment  standard — A  regulation 
addressing  industrial  wastewater 
effluent  quahty  required  for  discharge  to 
a  POTW.  ^ 

Primary  fuel— The  fuel  that  provides 
the  principal  heat  input  to  the  device; 
To  be  considered  primary,  the  fuel  must 
be  able  to  sustain  operation  of  the 
combustion  device  without  the  addition 
of  other  fuels. 

Priority  pollutants — The  toxic 
pollutants  listed  in  40  CFR  part  423. 
Appendix  A. 

Process  changes — Alterations  in 
process  operating  conditions, 
equipment,  or  chemical  use  that  reduce 
the  formation  of  chemical  compounds 
that  are  pollutants  and/or  pollutant 
precursors. 

Process  emission  point — A  gas  stream 
that  contains  hazardous  air  pollutants 
discharged  during  operation  of  process 
equipment.  Process  emission  points 
include  gas  streams  that  are  discharged 
directly  to  the  atmosphere,  discharged 
to  the  atmosphere  via  vents  or  open 
process  equipment,  or  after  diversion 
through  a  product  recovery  device. 

Process  unit — A  piece  of  equipment, 
such  as  a  pulp  washer,  decker,  or  filtrate 


tank,  associated  with  either  the  pulping 
process  or  the  bleaching  process. 

Process  wastewater— When  used  in 
connection  with  CWA  obligations,  any 
water  which,  during  manu5icturing  or 
processing,  comes  into  direct  contact 
with  or  results  from  the  production  or 
use  of  any  raw  material,  intermediate 
product,  finished  product,  byproduct,  or 
waste  product.  Process  wastewater 
includes  boiler  blowdown;  wastewaters 
from  water  treatment  and  other  utility 
operations;  blowdowns  from  high  rate 
(e.g..  greater  than  98  percent)  recycled 
non-contact  cooling  water  systems  to 
the  extent  they  are  mixed  and  co-treated 
with  other  process  wastewaters;  and, 
stormwaters  from  the  immediate  process 
areas  to  the  extent  they  are  mixed  and 
co-treated  with  other  process 
wastewaters.  Contaminated 
groundwaters  from  on-site  or  off-site 
groundwater  remediation  projects  are 
not  process  wastewaters.  The  discharge 
of  such  groundwaters  are  regulated 
separately,  or  in  addition  to,  process 
wastewaters. 

Process  wastewater  collection 
system — A  piece  of  equipment, 
structure,  or  transport  mechanism  used 
in  conveying  or  storing  a  process 
wastewater  stream.  Examples  of  process 
wastewater  collection  system  equipment 
include  individual  drain  systems, 
wastewater  tanks,  surface 
impoundments,  or  containess. 

Process  wastewater  component — Air 
emissions  from  all  process  wastewater 
streams  produced  from  the  pulping  and 
bleaching  processes. 

Process  wastewater  stream — When 
used  in  connection  with  CAA 
obligations,  any  HAP-containing  liquid 
that  results  from  either  direct  or  indirect 
contact  of  water  with  organic 
compounds.  Examples  of  a  process 
wastewater  stream  include,  but  are  not 
limited  to  digester  condensates, 
evaporator  condensates,  and  non- 
condensible  gas  system  (NCG) 
condensates. 

Process  wastewater  treatment 
system — When  used  in  connection  with 
CAA  obligations,  a  process  or  specific 
technique  that  removes  or  destroys  the 
organics  or  any  HAP  in  a  process 
wastewater  stream.  Examples  include, 
but  are  not  limited  to  a  steam  stripping 
unit,  waste  incinerator,  or  biological 
treatment  unit. 

Process  water — Water  used  to  dilute, 
wash,  or  carry  raw  materials,  pulp,  and 
any  other  materials  used  in  the 
manufacturing  process. 

Production  Rate — For  application  to 
NPDES  permits  and  pretreatment 
standards,  defined  as  the  daily  process- 
specific  production  rate  used  to  apply  to 
the  effluent  limitations  guidelines  and 
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standards  in  the  proposed  40  CFR  Part 
430.  Production  shall  be  detemiined 
based  upon  the  highest  annual 
production  in  the  five  years  divided  by 
the  number  of  operating  days  that  year. 
See  the  General  Provisions  at  40  CFR 
430.01  for  production  normalizing 
parameters  applied  to  the  limitations 
and  standards  (included  in  the 
definition  of  "product"). 

PSES — Pretreatment  standards  for 
existing  sources  of  indirect  disdiarges, 
under  section  307(b)  of  the  CWA. 

PSNS-^^treatment  standards  for 
new  sources  of  indirect  discharges, 
under  section  307  (b)  and  (c)  of  the 
CWA. 

Pulping  component — All  process 
equipment,  beginning  with  the  digester 
system,  up  to  and  including  the  last 
piece  of  pulp  conditioning  equipment 
prior  to  the  bleaching  component, 
including  treatment  with  ozone,  oxygen, 
or  peroxide  before  the  first  appUcation 
of  chlorine  or  chlorine-containing 
compounds. 

Purchased  Pulp — Virgin  pulp 
purchased  from  an  off-site  facility  or 
obtained  from  an  intra-company  transfier 
from  another  site. 

RCRA — Resource  Conservation  and 
Recovery  Act  (PL  94-580)  of  1976.  as 
amended. 

Reconstruction — ^When  usedun 
connection  with  CAA  obligations, 
reconstruction  is  the  replacement  of 
components  of  an  affected  source  to 
such  an  extent  that  (1)  the  fixed  capital 
cost  of  the  new  components  exceeds  50 
percent  of  the  fixed  capital  cost  that 
would  be  required  to  construct  a 
comparable  new  source,  and  (2)  it  is 
technologicaHy  and  economically 
feasible  for  the  reconstructed  source  to 
meet  the  promulgated  emission 
standard(s)  established  by  the 
Administrator  pursuant  to  section  112 
of  the  Clean  Air  Act. 

Recovery  Furnace — An  enclosed 
combustion  device  where  concentrated 
spent  pulping  liquor  is  burned  to 
recover  sodium  and  sulfur,  produce 
steam,  and  dispose  of  unwanted 
dissolved  wood  components  in  the 
liouor. 

Ked  liquor — Spent  pulping  liquor 
resulting  from  sulfite  pulping. 

Screen — A  piece  of  process 
equipment  where  pieces  of  oversized 
particles  are  removed  from  the  pulp 
slurry  after  the  pulp  washer  system  and 
prior  to  the  papermaking  equipment. 
Equipment  used  to  remove  uncooked 
wood  prior  to  the  pulp  washer  system 
are  considered  knotters. 

Secondary  fiber — Furnish  consisting 
of  recovered  material.  For  the  purposes 
of  this  preamble,  secondary  fiber  does 
not  include  broke  but  does  include 


recycled  paper  or  paperboard  known 
commonly  as  "post-coosumw"  recycled 
material. 

Shives — Small  bundles  of  fibers  that 
have  not  been  separated  completely  in 
the  pulpily  operations. 

SIC — Standard  Industrial 
Classification  (SIC).  A  numerical 
categorization  system  used  by  the  U.S. 
Department  of  Commerce  to  denote 
segments  of  industry.  An  SIC  code  refers 
to  the  principal  product,  or  group  of 
products,  produced  or  distributreid.  or  to 
services  rendered  by  an  operating 
establishment.  SIC  codes  are  used  to 
group  establishments  by  the  primary 
activity  in  which  they  are  engaged. 

Softwood — Pulpwood  obumed  from 
evergreen,  cone-bearing  species  of  trees, 
such  as  pines,  spruces,  hemlocks,  etc., 
which  are  characterized  by  having 
needles. 

Source  Category — A  category  of  major 
or  area  sources  of  hazardous  air 
pollutants. 

Source  Reduction — The  reduction  or 
elimination  of  waste  generation  at  the 
source,  usually  within  a  process.  Any 
practice  that  (1)  reduces  the  amount  of 
any  hazardous  substance,  pollutant,  or 
contaminant  entering  any  waste  stream 
or  otherwise  released  into  the 
environment  (including  fiigitive 
emissions)  prior  to  recycling,  treatment, 
or  disposal;  and  (2)  reduces  the  hazards 
to  public  health  and  the  environment 
associated  with  the  release  of  such 
substances,  pollutants,  or  contaminants. 

Stationary  source — Any  building, 
structure,  facility,  or  installation  that 
emits  or  may  emit  any  air  pollutant.  See 
CAA  section  111. 

Stripper  system — A  column,  and 
associated  feed  tanks,  decanters, 
reboilers,  preheaters,  condensers  or  heat 
exchangers,  used  to  strip  compounds 
from  process  wastewater,  using  air  or 
steam. 

Subpart  S — National  Emission 
Standards  for  Hazardous  Air  Pollutants 
from  the  Pulp  and  Paper  Producticm 
Source  Category  under  Title  40,  chapter 
I,  part  63  of  the  Code  of  Federal 
Regulations. 

Sulfate  process — An  alkaline  pulp 
manufacturing  process  in  which  the 
active  chemicals  of  the  liquor  used  in 
cooking  (digesting)  wood  chips  to  their 
component  parts  in  a  pressurized  vessel 
(digester)  are  primarily  sodium  sulfide 
(NAjS)  and  sodium  hydroxide  (NaOH) 
with  sodium  sulfate  (N.A.2SO4)  and  lime 
(CaO)  being  used  to  replenish  these 
chemicals  in  recovery  operations.  Also 
referred  to  as  the  krafl  process. 

Sulfite  process — An  acid  pulp 
manufacturing  process  in  which  chips 
are  reduced  to  their  component  parts  by 
cooking  (digesting)  in  a  pressurized 


vessel  using  a  liquor  of  caldura, 
sodium,  magnesium  or  ammonia  salts  of 
sulfurous  add. 

Support  Document(s) — see  secticm  n 
fortitles. 

TCDD— 2,3,7,8-tetrachlorodibenzo-p- 
dioxin. 

TCDF— 2.3.7.8- 
tetracfalorodibenzoforan. 

TCF — Totally  chlorine-free.  Any 
process  for  bleaching  pulps  in  the 
absence  of  both  chlorine  and  d»lorine- 
containing  compounds. 

TEQ — ^Toxic  Equivalent. 

TOX — ^Total  Oiiganic  Halides. 

TRS— Total  Reduced  Sulfur.  An  air 
pollutant. 

TSCA — ^Toxic  Substances  Control  Act. 
15  U.S.C  sections  2601-2671. 

TSS — Total  Suspended  Solids. 

Toxic  pollutants — the  pollutants 
designated  by  EPA  as  toxic  in  40  CFR 
401.15. 

VariabiUty  factor — ^The  daily 
variability  factor  is  the  ratio  of  the 
estimated  99th  percentile  of  the 
distribution  of  daily  values  divided  by 
the  expected  value,  or  mean,  of  the 
distribution  of  the  daily  data.  The 
monthly  variabihty  factor  is  the 
estimated  95th  percentile  of  the 
monthly  averages  of  the  data  divided  by 
the  expected  value  of  the  monthly 
averages. 


VOC — Volatile  Organic  Compounds — 
Any  organic  compound  which 
participates  in  atmospheric 
photochemical  reactions;  that  is,  any 
organic  compound  other  than  those 
which  the  Administrator  designates  as 
having  negligible  photochemical 
reactivity.  The  Administrator  has 
designated  the  following  organic 
compounds  as  negligibly  reactive: 
methane,  ethane,  methyl  chloroform 
(l.l.l-trichloroethane).  CFC-113 
(trichlorotrifluoroethane),  methylene 
chloride.  CFC-11 
(trichlorofluromethane).  CFC-12 
(dichlorodifluoromethane).  CFC-22 
(chlorodifiuoromethane),  FC-23 
(trifluoromethane),  CFC-114 
(dichlorotrifluoroethane),  CFC-115 
(chloropentafluoroethane).  HCFC-123 
(dichlorotrifluoroethane),  HFC-134a 
(tetranuoroethane),  HCFC-141b 
(dichlorofluoroethane),  HCFC-142b 
(chlorodifluoroe  thane). 

Waters  of  the  United  States — the  same 
meaning  set  forth  in  40  CFR  122.2. 

White  liquor — Pulping  liquor  made  by 
causticizing  green  liquor,  produced  in 
the  kraft  recovery  cycle,  witfi  slaked 
lime. 

White  water — Waters  formed  when 
stock  or  other  fiber-bearing  suspensions 
are  dewatered. 

Zero  discharge  (ZD) — No  discharge  of 
wastewater  to  waters  of  the  United 
States  or  to  a  POTW. 
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IL  Background  Documents 

The  regulations  proposed  today  are 
supported  by  several  major  dociunents. 
(1)  The  technical  information 
supporting  the  air  emissions  regulations 
is  detailed  in  "Pulp,  Paper,  and 
Paperboard  Industjy — Background 
Inrormation  for  Proposed  Air  Emission 
Standards  (October  1993),"  hereafter 
referred  to  as  the  background 
information  document  (BID).  The  BID 
may  be  obtained  firom  the  EPA  Library 
(MD-35),  Research  Triangle  Park,  NC, 
telephone  number  (919)  541-2777. 
Please  refer  to  "Pulp,  Paper,  and 
Paperboard  Industry — Background 
Information  for  Proposed  Air  Emission 
Standards."  October  1993,  EPA-453- 
R93-050a.  (2)  EPA's  technical 
conclusions  concerning  the  wastewater 
regulations  are  detailed  in  the 
"Development  Document  for  Proposed 
EHluent  Limitations  Guidelines  and 
Standards  for  the  Pulp,  Paper,  and 
Paperboard  Point  Source  Category," 
hereafter  referred  to  as  the  technical 
water  development  document  (EPA 
821-R93-019).  (3)  The  Agency's 
economic  analysis  is  found  in  the 
"Genomic  Impact  and  Regulatory 
Flexibility  Analysis  of  Proposed 
Effluent  Guidelines  and  NESHAP  for  the 
Pulp,  Paper,  and  Paperboard  Industry," 
hereafter  called  the  economic  impact 
analysis  (EPA  821-R93-021).  (4)  The 
regulatory  impact  analysis  (including 
the  Agency's  assessment  of 
environmental  benefits)  is  detailed  in 
the  "Regulatory  Impact  Assessment  of 
Proposed  Effluent  Guidelines  and 
NESHAP  for  the  Pulp,  Paper,  and 
Paperboard  Industry."  hereafter  called 
the  regulatory  impact  assessment  (EPA 
821-R93-020).  (5)  An  analysis  of  the 
incremental  costs  and  pollutant 


removals  for  the  effluent  regulations  is 
presented  in  "Cost-effectiveness' 
Analysis  of  Proposed  Effluent 
Limitations  Guidelines  for  the  Pulp, 
Paper,  and  Paperboard  Industry,"  (EPA 
821-R93-018).  (6)  Analytical  methods 
used  in  the  development  of  proposed 
effluent  guidelines  are  found  in 
"Analytical  Methods  for  the 
Determination  of  Pollutants  in  Pulp  and 
Paper  Industry  Wastewater,"  a 
compendium  of  analytical  methods 
(EPA  821-R93-017). 

m.  Legal  Authority 

These  regulations  are  being  proposed 
under  the  authority  of  sections  301,  304, 
306.  307,  308,  and  501  of  the  Clean 
Water  Act.  33  U.S.C.  sections  1311. 
1314. 1316, 1317. 1318,  and  1361.  and 
sections  112. 114.  and  301  of  the  Clean 
Air  Act.  42  U.S.C.  sections  7412,  7414. 
and  7601. 

IV.  Summary  and  Scope  of  the 
Proposed  Regulations 

Today's  pro{)osed  rules  include 
effluent  limitations  guidelines  and 
standards  for  the  control  of  wastewater 
pollutants.  Today's  proposed  rules  also 
include  national  emission  standards  for 
hazardous  air  pollutants.  Sections  IX 
and  X  of  this  notice  discuss  the 
rationale  for  the  proposed  water  and  air 
regulations,  respectively.  This  summary 
section  highlights  the  technology  bases 
and  other  key  aspects  of  the  proposed 
rules.  The  technology  descriptions  in 
this  section  are  presented  in  abbreviated 
form;  more  detailed  descriptions  are 
included  in  the  technical  water 
development  document  and  the      t 
background  information  document. 

Today's  proposal  presents  the 
Agency's  recommended  regulatory 


approach  and  several  others  that  were 
considered.  The  Agency's 
recommendation  is  based  on  extensive 
comments  received  firom  interested 
parties  during  the  development  of  these 
proposed  rules,  and  on  detailed 
evaluation  of  the  available  data.  As 
indicated  below  in  the  discussion  of  the 
specifics  of  the  proposal,  the  Agency 
welcomes  comment  on  all  options  and 
issues  and  encourages  commenters  to 
submit  additional  data  during  the 
conunent  period.  Also,  the  Agency  will 
have  additional  discussions  with 
interested  parties  during  the  comment 
period  to  ensure  that  the  Agency  has  the 
views  of  all  parties  and  the  best  possible 
data  upon  which  to  base  a  decision  for 
the  final  regulation.  EPA's  Hnal 
regulation  may  be  based  upon  any 
technologies,  rationale  or  approaches 
that  are  a  logical  outgrowth  of  this 
proposal,  including  any  options 
considered  but  not  selected  for  today's 
proposed  regulation. 

A.  Effluent  Limitations  Guidelines  and 
Standards 

1.  Subcategorization 

EPA  is  proposing  to  replace  the 
subcategorization  scheme  under  the 
existing  effluent  limitations  guidelines 
for  this  industry  (in  parts  430  and  431) 
with  a  revised  subcategorization 
scheme.  The  rationale  for  changing  the 
existing  subcategorization  scheme  and 
the  development  of  the  proposed 
subcategorization  scheme  are  detailed  in 
section  IX.A.  below.  Table  IV.A-1  is  a 
summary  of  the  new  proposed 
subcategories  and  the  corresponding 
subcategories  under  the  existing 
regulations. 


Table  IV.A-1.— Comparison  of  the  Proposed  Subcategorization  Scheme  With  the  lxisting 

Subcategorization  Scheme 


Pro- 
posed 
subpart 


A 
B 

C 
0 

e 

F 


Proposed  sutx^tegorization  scheme 


Dissolving  Kraft  

Bleached  Papergrade  Kraft  and  Soda 

Unt>leached  Kraft 

Dissolving  Sulfite 

Papergrade  Sulfite 

Semi-Chennical 


Current  sutx^tegorization  scheme  (with  existing  40  CFR  part  430 
subparts  noted) 


Dissolving  Kraft  (F). 

MarVet   Bleached   Kraft   (G),   b6T   Bleached  Kraft  (H),   Fine 

Bleached  Kraft  (I).  Soda  (P). 
Unbleached  Kraft  (A). 
— Linerboard. 

— Bag  and  Other  Products. 
Unbleached  Kraft  and  Semi-Chemical  (D,  V). 
Dissolving  Sulfite  (K). 
— Nitratioa 
—Viscose. 
—Cellophane. 
—Acetate. 

Papergrade  Sulfite  (J,  U). 
—Blow  Pit  Wash. 
— Drum  \Nash. 
Semi-Chemical  (B).  ' 
— Amnrxxiia. 
—Sodium. 


•';S.v-» 
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posed 
subpart 


Table  IV^-1  .-Comparison  of  the  Proposed  Subcategorizatkjn  Scheme  With  the  Existing 

Subcategorization  Scheme— Continued 


Proposed  subcategorization  scheme 


Mechanical  Pulp 

NorvWood  Chemical  Pulp  .. 
Secondary  Fiber  Detnk 

Secondary  Fiber  Non-Deink 


Fine  and  Lightweight  Papers  from  Purchased  Pulp 


Tissue.  Filter,  Non-Woven,  and  Paperboard  from  Purchased  Pulp 


Currert  siix:3tegonzation  schenw  (with  existing  40  CFR  part  430 
subparts  noted) 


GW-Thermo-Mechanical  (M),  GW-Coarse,  Molded.  News  (N) 

GW-Fine  Papers  (O),  GW-Chemi-Mechanical  (L). 
Miscellaneous  mills  not  covered  by  a  specific  subpart 
Deink  Secondary  Fiber  (0). 
— Fine  Papers. 
—Tissue  Papers. 

— Newsprint  • 

Tissue  from  Wastepaper  (T). 
Papertxtard  from  Wastepaper  (E). 
—Corrugating  medium. 
— NorvCorrugating  Medium. 
Wastepaper-MoWed  Products  (W). 

Builders'  Paper  and  Roofing  Felt  (40  CFR  part  431  subpart  A) 
Norvlntegrated  Fine  Papers  (R). 
—Wood  Fiber  Furnish. 
— Cotton  Fitjer  Furnish. 
Lightweight  Papers  pC). 
— ^iJghtweight  Papers. 
— Lightweight  Electrical  Papers. 
Norvlntegrated. 
—Tissue  Papers  (S). 
—Filter  and  Non-Woven  (Y). 
— Papertxjard  (Z). 


2  Best  Practicable  Control  Technology 
Currentiy  Available  (BPT) 

EPA  is  proposing  to  revise  the  BPT 
effluent  limitations  guidelines  for 
biochemical  oxygen  demand  (BODj)  and 
total  suspended  solids  (TSS)  for  all 
subcategories  of  the  pulp,  paper,  and 
paperboard  industry.  These  proposed 
revisions  are  based  on  the  application  of 
secondary  wastewater  treatment  with 
appropriate  water  use  and  reuse.  In 
most  cases,  the  proposed  effluent 
limitations  are  defined  by  the 
performance  of  the  average  of  the  best 
50  percent  of  mills  in  that  subcategory. 
The  development  of  proposed  BPT 
effluent  limitations  is  discussed  in 
section  IX.E.l  of  this  notice  and  in 
chapter  9.2  of  the  technical  water 
development  document. 

3.  Best  Conventional  Pollutant  Control 
Technology  (BCT) 

EPA  is  proposing  to  revise  the  BCT 
effluent  limitations  guidelines  for  BOD5 
and  TSS  for  all  subcategories  of  the 
pulp,  paper^and  paperboard  industry. 
In  most  cases,  the  proposed  BCT 
effluent  limitations  are  equal  to  the 
proposed  BPT  effluent  limitations.  The 
development  of  proposed  BCT  effluent 
limitations  is  further  explained  in 
section  IX.E.2. 

4.  Best  Available  Technology 
Economically  Achievable  (BAT) 

The  Agency  is  proposing  to  revise  the 
BAT  effluent  limitations  guidelines  for 
six  subcategories  of  the  pulp,  paper,  and 


paperboard  industry  to  control 
pollutants  in  the  bleach  plant  effluent 
and  in  the  end-of-pipe  effluent.  Table 
IV.A-2  is  a  summary  of  the  technology 
basis  for  the  proposed  effluent 
limitations  for  each  subcategory. 

Table  IV.A-2.— Technology  Basis 
FOR  BAT  Effluent  Limitations 


Table  IV.A-2.— Technology  Basis 
FOR  BAT  Effluent  Limitations— 
Continued 


Pro- 
posed 
sutjpart 


Pro- 
posed 
subpart 


Name  of  sut>- 
category 


Dissolving  Kraft 


Technology 
tiasis 


Name  of  sub- 
category 


Papergrade  Sul- 
fite. 

Semi-chemical  .. 


Technology 
t>asis 


Totally  chtorine- 
free  bleaching; 
COD  controls. 

COD  controls. 


C 
D 


Bleached 
Papergrade 
Kraft  and 
Soda. 


Unbleached  . 
Kraft. 

Dissolving  Sul- 
fite. ' 


Oxygen  " 
delignification 
with  70%  chlo- 
rine dioxide 
sut>stitutlon  for 
chlorine;  COO 
controls. 

Oxygen 
delignification 
or  extended 
delignification 
with  100% 
chlorine  diox- 
ide substi- 
tution for  chlo- 
rine; COD 
controls;  color 
controls. 

COD  controls 

Oxygen 
delignification 
with  100% 
chlonne  diox- 
ide sut)sti- 
tution  for  chlo- 
rine. 


In  addition  to  the  effluent  limitations 
based  on  the  technologies  in  Table 
IV.A-2  for  subcategories  A.  B.  and  D. 
EPA  is  proposing  alternative  effluent 
limitations  appUcable  to  mills  that 
utilize  totally  chlorine- free  processes  in 
these  subcategories. 

EPA  is  proposing  to  control  toxic  and 
nonconventional  pollutants  in  the 
bleach  plant  effluent  and  in  the  end-of- 
pipe  effluent.  The  pollutants  controlled 
and  the  points  of  application  vary  for 
each  subcategory  and  are  described  in 
sections  IX.C  and  IX.E.3. 

5.  New  Source  Performance  Standards 
"(NSPS). 

a.  Toxic  and  Nonconventional 
Pollutants.  EPA  is  proposing ^vised 
NSPS  for  seven  subcategories  of  the 
pulp,  paper,  and  paperboard  industry. 
In  five  of  these  subcategories.  EPA  is 
proposing  NSPS  equivalent  to  the 
proposed  BAT  effluent  limitations.  In 
one  subcategory  (Bleached  Papergrade 
Kraft).  EPA  is  proposing  NSPS  based  on 
prebleaching  controls  in  addition  to 
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those  that  fonn  the  technology  basis  for 
proposed  BAT.  In  one  subcategory 
where  EPA  is  not  today  proposing  BAT 
limits  (secondary  fiber  non-deink).  EPA 
is  proposing  NSPS  based  on  zero 
discharge  of  wastewater.  A  summary  of 
the  pollutants  and  subcategories 
controlled  is  presented  in  section  IX.C 
and  the  develc^ment  of  proposed  NSPS 
for  toxic  and  nonconventional 
pollutants  is  discussed  in  section  IX.E.4. 

b.  Conventional  Pollutants.  EPA  is 
proposing  to  revise  the  NSPS 
controlling  discharges  of  BOD5  and  TSS 
for  all  subcategories  at  a  level  equal  to 
the  discharge  characteristics  of  the  best 
performing  mill.  A  summary  of  the 
pollutants  and  subcategories  controlled 
is  presented  in  section  IX.C.  and  the 
development  of  proposed  NSPS  for 
conventional  pollutants  is  discussed  in 
section  IX.E.4. 

6.  Pretreatment  Standards  for  Existing 
Sources  (PSES) 

EPA  is  proposing  to  revise  PSES  for 
the  same  toxic  and  nonconventional 
pollutants  to  be  controlled  by  the 
proj)osed  BAT  limitations  based  on  the 
safne  technologies,  as  summarized  in 
Table  IV.A-2.  PSES  are  further 
discussed  in  section  IX.E.5. 

7.  Pretreatment  Standards  for  New 
Sources  (PSNS) 

EPA  is  proposing  to  revise  PSNS  for 
the  same  toxic  and  nonconventional 
pollutants  controlled  by  the  proposed 
NSPS  based  on  the  same  technologies. 
PSNS  are  further  discussed  in  section 
DLE.6. 

8.  Best  Management  Practices  (BMPs) 

EPA  is  proposing  BMPs  today  for  the 
following  subparts:  A  (Dissolving  Kraft), 
B  (Bleached  Papeigrade  Kraft  and  Soda), 
C  (Unbleached  Kraft).  D  (Dissolving 
Sulfite),  E  (Papergrade  Sulfite),  F  (Semi- 
Chemical),  and  H  (Non-Wood  Chemical 
Pulp).  EPA  is  proposing  to  require  that 
each  mill  in  the  subparts  listed  above 
develop  a  BMPs  plan  within  120  days 
of  promulgation  of  this  rule.  This  plan 
must  be  submitted  to  EPA  for  approval 
and  implemented  within  24  months  of 
promulgation.  The  BMPs  requirements 
are  discussed  further  in  section  IX.E.7. 

B.  National  Emission  Standards  for 
Hazardous  Air  Pollutants 

Today's  proposed  standards  would 
amend  title  40,  chapter  I,  part  63  of  the 
Code  of  Federal  Regulations  by  adding 
a  subpart  S — National  Emission 
Standards  for  Hazardous  Air  Pollutants 
from  the  Pulp  and  Paper  Production 
Source  Category.  The  following  is  a 
summary  of  the  proposed  standards. 


1.  Source  Category  Covered  by 
Standards 

Hazardous  air  pollutant  emissions 
from  the  pulp  and  paper  production 
source  category  are  being  regulated 
under  section  112(d)  of  the  CAA.  The 
standards  proposed  today  would 
regulate  HAP  emissions  from  mills  that 
chemically  pulp  wood  fiber  using  kraft, 
siilflte,  soda,  or  semi-chemical  methods. 
Today's  standards  are  limited  to  the 
emission  points  in  the  pulping  and 
bleaching  processes  and  in  the 
associated  process  wastewater 
collection  and  treatment  systems.  Data 
were  not  available  to  evaluate  potential 
controls  for  other  emission  points 
within  the  source  category.  Standards 
for  the  remaining  portion  of  the  pulp 
and  paper  production  source  category 
will  be  proposed  separately. 

For  today's  regulations,  EPA  is  not 
proposing  to  subcategorize  the  pulp  and 
paper  production  source  category. 


2.  Pollutants  Regulated 

Today's  proposed  standards  would 
regulate  emissions  of  any  and  all  of  the 
189  HAPs  listed  under  section  112(b)  of 
the  CAA.  The  regulations  would  require 
control  of  aggregated  HAP  emissions. 

3.  Source 

For  today's  regulations,  EPA  is 
proposing  to  define  a  single  source  to 
include  the  pulping  processes,  the 
bleaching  processes,  and  the  associated 
process  wastewater  streams. 

4.  Applicability 

The  requirements  of  the  proposed 
standards  would  apply  to  the  owners  or 
operators  of  an  existing  or  new  major 
source,  as  defined  under  the  CAA  at 
section  112(a),  comprising  all  pulping 
process  components,  bleaching  process 
components,  and  process  wastewater 
components  associated  with  the 
production  of  chemical  pulp  from 
wood,  including  kraft,  soda,  sulfite,  or 
serai-chemical  processes. 

5.  Format  of  the  Standards 

As  authorized  under  section  112(h)  of 
the  CAA,  the  proposed  standards 
consist  of  a  combination  of  emission 
standards  and  equipment,  design,  and 
work  practice  standards.  Emission 
standards  are  used  whenever  feasible; 
however,  such  standards  are  not  feasible 
in  all  circumstances.  In  some 
circumstances,  alternative  emission 
standards  are  also  proposed.  Separate 
standards  for  the  pulping,  bleaoiing, 
and  process  wastewater  components,  as 
well  as  for  enclosures  and  closed  vent 
systems,  are  proposed. 


6.  Standards  for  Pulping 

An  emission  standard  to  reduce  HAP 
emissions  by  at  least  98  percent  by 
weight  based  upon  the  use  of 
combustion  is  proposed  for  the  pulping 
component  of  this  source  category. 
Three  equivalent  ways  to  meet  this 
standard  are  proposed.  Sources  subject 
to  the  proposed  standard  would  comply 
with  the  regulation  by  enclosing  open 
process  equipment  and  routing  all 
emissions  through  a  closed  vent  system 
and  either  demonstrating  98  percent 
reduction  of  HAP  emissions  through  a 
control  device,  or  demonstrating 
compliance  in  one  of  the  three  following 
ways: 

•  Concentration  limitation — Meet  an 
incinerator  outlet  concentration  of  20 
ppmv  of  total  HAP; 

•  Equipment  and  design  standard — 
Route  emissions  to  an  incinerator 
designed  and  operated  at  a  minimum 
temperature  of  IBOO'F  and  a  minimum 
residence  time  of  0.75  seconds; 

•  Equipment  and  design  standard — 
Route  emissions  to  a  boiler,  lime  kiln, 
or  recovery  furnace  which  introduces  all 
emission  point  gas  streams  with  the 
primary  fuel  or  into  the  flame  zone. 

All  emission  points  within  the 
pulping  component,  except  those  from 
equipment  that  follow  primary  washing, 
such  as  deckers  and  screens,  are 
required  to  be  controlled  by  the 
proposed  standards,  unless  the  mill  can 
show  one  of  the  following  conditions 
exists: 

•  The  emission  point  from  an 
enclosed  process  has  a  How  rate  less 
than  0.0050  scmm; 

•  The  emission  point  from  an 
enclosed  process  has  an  emission  rate 
less  than  0.230  kg  total  HAP/hr; 

•  The  emission  point  from  an 
enclosed  process  has  emissions  less 
than  0.0010  kg  total  HAP/Mg  air  dry 
pulp  (ADP)  produced;  or 

•  Process  equipment  has  a  total  liquid 
phase  concentration  from  all  entering 
streams  combined  of  less  than  0.050  kg 
of  total  HAP/Mg  of  ADP  produced. 

7.  Standards  for  Bleaching 

Sources  subject  to  the  proposed 
standards  would  comply  with  the 
regulations  by  enclosing  open  process 
equipment  and  routing  all  emissions 
through  a  closed  vent  system  and 
reducing  total  HAP  mass  in  the  vent 
stream  entering  the  treatment  device  by 
99  percent,  based  upon  use  of  a 
scrubber. 

All  emission  points  within  the 
bleaching  component  are  required  to  be 
controlled  by  the  proposed  standards, 
unless  the  mill  can  show  one  of  the 
following  conditions  exists: 
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!(1)  The  emission  point  from  an 
enclosed  process  has  a  flow  rate  less 
than  0.0050  scihm; 

(2)  The  emission  point  from  an 
enclosed  process  has  an  emission  rate 
less  than  0.230  kg  total  HAP/hr;  or 

(3)  The  emission  point  from  an 
enclosed  process  has  emissions  less 
than  0.0010  kg  total  HAP/Mg  ADP 
produced. 

8.  Standards  for  Process  Wastewater 

Under  the  proposed  standards, 
bleaching  process  wastewater  streams 
are  not  required  to  be  controlled. 
Pulping  process  wastewater  streams 
with  total  HAP  concentrations  greater 
than  or  equal  to  500  ppmw  and  flow 
rates  greater  than  or  equal  to  1.0  ^pm 
are  required  to  be  controlled.  The 
proposed  wastewater  treatment  standard 
is  90  percent  reduction  of  total  HAP, 
based  upon  steam  stripping.  Other 
techniques  such  as  biological  treatment 
that  achieve  a  90  percent  reduction  may 
also  be  used.  The  requirements  include 
the  following  three  equivalent  ways  to 
meet  the  standard: 

(1)  Recycle  applicable  wastewater 
streams  to  a  process  unit  that  is 
controlled  as  per  the  standards  for 
pulping; 

(2)  Reduce  the  concentration  of  HAP 
in  the  wastewater  outlet  to  less  Ihan  500 
ppmw;  or 

(3)  Use  a  design  steam  stripper. 
Emissions  of  HAP  from  wastewater 

treatment  devices  (except  biological 
treatment  units)  must  be  routed  to  a 
control  device  meeting  the  pulping 
component  control  requirements. 

Wastewater  collection  and  treatment 
systems  must  be  designed  and  operated 
without  lerks.  All  tanks,  containers,  and 
surface  impoundments  storing 
applicable  wastewater  streams  must  be 
enclosed,  and  all  vented  vapors  must  be 
routed  to  a  control  device  by  means  of 
a  closed  vent  system.  A  submerged  fill 
pipe  must  be  used  to  fill  containers  with 
a  wastewater  stream  or  any  stream 
containing  HAP  removed  from  a 
wastewater  stream.  All  drain  systems 


that  receive  or  manage  applicable 
wastewater  streams  must  be  enclosed 
and  any  HAP  emissions  must  be  routed 
to  a  control  device. 

9.  Enclosures  and  Closed  Vent  System 
Standards 

Under  the  proposed  standards,  all 
pulping  and  bleaching  component 
emissions  requiring  control  must  be 
captured  and  contained  by  enclosing 
open  process  equipment  and  must  be 
transported  in  a  closed  vent  system.  In 
addition,  the  closed  vent  system  must 
be  designed  and  operated  with  no 
detectable  leaks.  Open  process 
equipment,  such  as  washers,  must  be 
enclosed  and  emissions  captured  by 
demonstrating  and  maintaining  a 
negative  pressure  at  all  openings. 

10.  Test  Methods 

Test  methods  and  procedures  are 
required  to  ensure  compliance  with  the 
standards  proposed  for  the  pulping, 
bleaching,  and  wastewater  components. 
The  proposed  standards  include 
requirements  for  demonstrating  that  an 
emission  point  or  wastewater  stream  is 
in  compliance  with  control 
requirements  or  not  required  to  be 
controlled.  Also  included  are  provisions 
to  test  for  no  detectable  leaks  from 
closed  vent  systems  and  process 
wastewater  collection  and  treatment 
systems.  Because  the  majority  of  all 
HAP  emissions  from  the  pulping  and 
process  wastewater  components  are 
methanol,  the  owner  or  operator  has  the 
option  of  measuring  methanol 
concentration  or  methanol  emissions  as 
surrogates  for  total  HAP  emissions  from 
these  areas.  For  the  mass  limit 
requirements  or  percent.reduction 
requirements,  the  total  HAP 
concentration  in  the  bleaching 
component  may  be  measured  by 
methanol  and  chlorine  as  surrogates  for 
total  HAP. 


11.  Continuous  Monitoring 
Requirements 

Some  operating  parameters  associated 
with  control  devices  must  be 
continuously  monitored.  All  closed  vent 
systems  and  process  wastewater 
collection  and  treatment  equipment 
must  be  inspected  monthly  to  ensure 
there  are  no  detectable  leaks  in  the 
system.  Enclosures  over  previously 
open  process  equipment  must  be 
visually  inspected  every  30  days  to 
ensure  that  all  openings  in  the  enclosure 
that  were  closed  during  the  performance 
test  remain  closed. 

12.  Recordkeeping  and  Reporting 
Requirements 

Sources  subject  to  the  proposed 
standards  are  required  to  submit  the 
following  five  types  of  reports:  (1)  Initial 
Notification,  (2)  Notification  of 
Performance  Tests.  (3)  Exceedance 
Reports,  and  (4)  Quarterly  Summary 
Reports.  Exceedance  and  Summary 
Reports  are  not  required  for  emission 
points  that  are  not  required  to  be 
controlled.  The  proposed  rule  also 
requires  sources  to  keep  readily 
accessible  records  of  monitored 
parameters.  For  those  control  devices 
that  must  be  monitored  continuously, 
records  that  include  at  least  one 
monitored  value  for  every  15  minutes  of 
operation  are  considered  sufficient. 
These  monitoring  records  must  be 
maintained  for  five  years. 

C.  Scope  of  Today's  Proposed  Rules 

These  proposed  rules  apply  to  mills 
within  the  U.S.  Department  of 
Commerce,  Bureau  of  the  Census 
Standard  Industrial  Classifications  (SIC) 
2611  (pulp  mills),  2621  (paper  mills 
except  building  paper  mills),  2631 
(paperboard  mills),  and  2661  (building 
paper  and  building  board  mills).  Some 
components  of  these  proposed  rules 
apply  to  only  some  of  the  foregoing 
mills.  The  mills  covered  by  each 
component  of  these  proposed  rules  are 
shown  on  Table  IV.C-1. 


Table  IV.C-l.— Appucation  of  Proposed  Rules  to  Subparts 


Effluent  guidelines  subcategory 


Dissofving  Kraft 

Bteached  Papergrade  Kraft  and  Soda 

Unbteached  Kraft 

Dtssotving  Sulfite  „„ ."' 

Papergrade  Sulfrte !"1'"' 


Effluent 

guidelines 

subpart 


Clean  Air 

Act 
NESHAP 


Clean  Water  Act 


Toxics  & 

nonconv: 

BAT. 

NSPS. 

PSES. 

and 

PSNS 


Conv: 
BPT, 
BCT, 
NSPS 


BMPs 


Federal  Register  /  Vol.  58.  No.  241  /  Friday.  December  17.  1993  /  Proposed  Rules 
Table  IV.O-1.— Appucatkdn  of  Proposed  Rules  to  Subparts— Continued 


Eflkienl  guideiines  subcategory 


I  

SefTH-Chennical 

Mechanicai  PUp „ 

Non-wood  Chemical  — __ ^ „ 

Secondary  Rbec  Non-Oeink 

Fine  and  Lightweighi  Papers  from  Purchased  Pulp  ..„ 

Tissue,  Fitter,  Nonwoven.  and  Papert>oard  from  Purchased  Pulp 

•NSPS  only. 


Effluent 

guidelines 

subpart 


F 

Q 

H 

I 

J 

K 

L 


Clean  Air 

Act 
NESHAP 


Clean  Water  Act 


Toxics  & 
nonconv: 

BAT. 

NSPS, 

PSES. 
and 

PSNS 


Conv: 
BPT, 
BCT. 
NSPS 


RMPs 


V.  Background 

A.  Clean  Water  Act 

1 .  Statutory  Requirements  of 
Regulations 

The  objective  of  the  Clean  Water  Act 
(C\VA)  is  to  "restore  and  maintain  the 
chemical,  physical,  and  biological 
integrity  of  the  Nation's  waters".  CWA 
§  roi(a).  To  assist  in  achieving  this 
objective,  EPA  issues  effluent 
limitations  guidelines,  pretreatment 
standards,  and  new  source  performance 
standards  for  industrial  dischargers. 
These  guidelines  and  standards  are 
summarized  below: 

a.  Best  Practicable  Control 
Technology  Currently  Available  (BPT) — 
sec.  304(b)(1)  of  the  CWA.  BPT  effluent 
limitations  guidelines  apply  to 
discharges  of  conventional  pollutants 
from  existing  sources.  BPT  guidelines 
are  based  on  the  average  of  the  best 
existing  performance  by  plants  in  a 
category  or  subcategory.  In  establishing 
BPT.  EPA  considers  the  cost  of 
achieving  effluent  reductions  in  relation 
to  the  effluent  reduction  benefits,  the 
age  of  equipment  and  facilities,  the 
processes  employed,  process  changes 
required,  engineering  aspects  of  the 
control  technologies,  non-water  quality 
environmental  impacts  (including 
energy  requirements),  and  other  factors 
as  EPA  Administrator  deems 
appropriate.  CWA  304(b)(1)(B).  Where 
existing  pierformance  is  uniformly 
inadequate,  BPT  may  be  transferred 
from  a  different  subcategory  or  category. 

Section  304(a)(4)  designates  the 
following  as  conventional  pollutants: 
biochemical  oxygen  demanding 
pollutants  (measured  as  BODs),  total 
suspended  solids  (TSS),  fecal  coliform, 
pH,  and  any  additional  pollutants 
defined  by  the  Administrator  as 
conventional.  The  Administrator 
designtfed  oil  and  grease  as  an 


additional  conventional  pollutant  on 
July  30, 1979  (44  FR  44501). 

b.  Best  Conventional  Pollutant  Control 
Technology  (BCT)— sec.  304(b)(4)  of  the 
CWA.  The'l977  amendments  to  the 
CWA  established  BCT  as  an  additional 
level  of  control  for  discharges  of 
conventional  pollutants  from  existing 
industrial  point  sources.  In  addition  to 
other  factors  specified  in  section 
304(b)(4)(B).  the  CWA  requires  that  BCT 
limitations  be  established  in  light  of  a 
two  part  "cost-reasonableness"  test. 
EPA  issued  a  methodology  for  the 
development  of  BCT  limitations  in  July 
1986  (51  FR  24974). 

c.  Best  Available  Technology 
Economically  Achievable  (BAT) — sec. 
304(b)(2)  of  the  CWA.  In  general.  BAT 
effluent  limitations  guidelines  represent 
the  best  existing  economically 
achievable  performance  of  plants  in  the 
industrial  subcategory  or  category.  Hie 
CWA  establishes  BAT  as  a  principal 
means  of  controlling  the  direct 
discharge  of  toxic  and  nonconventional 
pollutants  to  waters  of  the  United 
States.  The  factors  considered  in 
assessing  BAT  include  the  age  of 
equipment  and  facilities  involved,  the 
process  employed,  potential  process 
changes,  and  non-water  quality 
environmental  impacts,  including 
energy  requirements.  The  Agency 
retains  considerable  discretion  in 
assigning  the  weight  to  be  accorded 
these  factors.  As  with  BPT,  where 
existing  performance  is  uniformly 
inadequate.  BAT  may  be  transferred 
from  a  different  subcategory  or  category. 
BAT  may  be  based  upon  process 
changes  or  internal  controls,  even  when 
these  technologies  are  not  common 
industry  practice. 

d.  New  Source  Performance 
Standards  (NSPSh-section  306  of  the 
CWA.  NSPS  arp  based  on  the  best 
available  demonstrated  treatment 
technology.  New  plants  have  the 


opportunity  to  install  the  best  and  most 
efficient  production  processes  and 
wastewater  treatment  technologies.  As  a 
result,  NSPS  should  represent  the  most 
stringent  controls  attainable  through  the 
application  of  the  best  available  control 
technology  for  all  pollutants  (i.e., 
conventional,  nonconventional,  and 
toxic  pollutants).  In  establishing  NSPS. 
EPA  is  directed  to  take  into 
consideration  the  cost  of  achieving  the 
effluent  reduction  and  any  non-water 
quality  environmental  impacts  and 
energy  requirements. 

e.  Pretreatment  Standards  for  Existing  ■ 
Sources  (PSES)— sec.  307(b)  of  the 
CWA.  PSES  are  designed  to  prevent  the 
discharge  of  pollutants  that  pass 
through,  interfere  with,  or  are  otherwise 
incompatible  with  the  operation  of 
publicly  owned  treatment  works 
(POTW).  The  CWA  authorizes  EPA  to 
establish  pretreatment  standards  for 
pollutants  that  pass  through  POTWs  or 
interfere  with  treatment  processes  or 
sludge  disposal  methods  at  POTWs. 
Pretreatment  .standards  are  technology- 
based  and  analogous  to  BAT  effluent 
limitations  guidelines.  , 

The  General  Pretreatment 
Regulations,  which  set  forth  the 
framework  for  th^implementation  of 
categorical  pretreatment  standards,  are 
found  at  40  CFR  part  403.  Those 
regulations  contain  a  definition  of  pass- 
through  that  addresses  localized  rather 
than  national  instances  of  pass-through 
and  establish  pretreatment  standards 
that  apply  to  all  nondomestic 
dischargers.  See  52  FR  1586,  January  14. 
1987. 

f.  Pretreatment  Standards  for  New 
Sources  (PSNS)— sec.  307(b)  of  the 
CWA.  Uke  PSES.  PSNS  are  designed  to 
prevent  the  discharges  of  pollutants  that 
pass  through,  interfere  with,  or  are 
otherwise  incompatible  with  the 
operation  of  POTW.  PSNS  are  to  be 
issued  at  the  same  time  as  NSPS.  New 
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■jidirect  dischargers  have  the 
opportunity  to  incorporate  into  their 
plants  the  best  available  demonstrated 
technologies.  The  Agency  considers  the 
same  faaors  in  promulgating  PSNS  as  it 
mnsiders  in  promulgating  NSPS. 

g.  Best  Managiement  Practices  (BMPs). 
Section  304(e)  of  the  CWA  gives  the 
Administrator  the  authority  to  publish 
regulations,  in  addition  to  the  effhient 
limitations  guidelines  and  standards 
listed  above,  to  control  plant  site  runoff, 
spillage  or  leaks,  sludge  or  waste 
disposal,  and  drainage  from  raw 
material  storage  which  the 
Administrator  determines  may 
contribute  significant  amounts  of 
pollutants. 

2.  Prior  Regulations 

EPA  promulgated  BPT,  BAT.  NSPS. 
and  PSNS  for  the  builders'  paper  and 
roofing  felt  subcategory  of  the  builders' 
paper  and  board  mills  point  source 
category  on  May  9.  1974  (39  FR  16578; 
40  CFR  part  431).  EPA  promulgated 
BPT.  BAT.  NSPS.  and  PSNS  for  the 
unbleached  kraft.  sodium-based  neutral 
sulfite  semi-chemical,  ammonia-based 
neutral  sulfite  semi-chemical, 
unbleached  kraft  neutral-sulfite  semi- 
chemical  (cross  recovery),  and 
paper-board  from  wastepaper 
subcategories  of  the  pulp,  pap^,  and 
paperboard  point  source  category  on 
May  29. 1974  (39  FR  18742;  40  CFR  part 
430). 

EPA  promulgated  BPT  for  the 
dissolving  kraft,  market  bleached  kraft. 
BCT  (board,  coarse,  and  tissue)  bleached 
kraft,  fine  bleached  kraft.  papergrade 
sulfite  (blow  pit  wash),  dissolving 
sulfite  pulp,  groundwood-thermo- 
mechanical,  groundwood-CMN  papers, 
groundwood-fine  papers,  soda,  deink. 
nonintegrated-fine  papers, 
nonintegrated-tissue  papers,  tissue  from 
wastepaper,  and  papergrade  sulfite 
(drum  wash)  subcategories  of  the  pulp, 
paper,  and  paperboard  point  source 
category  on  January  6,  1977  (42  FR 
1398.  40  CFR  part  430). 
!  Several  industry  members  challenged 
the  regulations  promulgated  in  May 
1974  and  January  1977.  These 
challenges  were  heard  in  the  District  of 
Columbia  Circuit  Court  of  Appeals.  The 
promulgated  regulations  w«re  upheld  in 
their  entirety  with  one  exception.  The 
Agency  was  ordered  to  reconsider  the 
BPT  BODs  limitation  for  acetate  grade 
pulp  production  in  the  dissolving  sulfite 
pulp  subcategory.  Weyerhaeuser 
Company,  et  al.  v.  Costle.  590  F.  2nd 
1011  (D.C  Qrcuit  1978).  In  response  to 
this  remand,  the  Agency  proposed  BPT 
regulations  for  acetate  grade  pulp 
production  in  the  dissolving  sulfite  pulp 
subcategory  on  March  12. 1980  (45  FR 


15952).  These  proposed  regulations 
were  not  promulgated. 

EPA  publishedproposed  effluent 
limitations  guidelines  and  standards  for 
BAT.  BCT.  NSPS.  PSES.  and  PSNS  for 
24  of  the  25  subcategories  of  the  pulp, 
paper,  and  paperboard  industry  on 
January  6. 1981  (46  FR  1430).  These 
regulations  were  promulgated  on 
November  18. 1982  (47  FR  52006)  with 
the  exception  of  BCT.  which  was 
reserved.  On  December  17. 1986.  EPA 
promulgated  BCT  effluent  limitations 
for  24  of  the  25  siJ)categories  of  the 
pulp,  paper,  and  paperboard  industry 
(51  FR  45232).  These  regulations  are 
currently  in  effect. 

3.  Litigation  History  (Since  the  1982 
Promulgation) 

On  March  25. 1985.  the 
Environmental  Defense  Fund  and  the 
National  Wildlife  Federation  filed  suit 
against  the  Agency  concerning  the 
regulation  of  dioxins  and  furans 
[Environmental  Defense  Fund  and 
National  Wildlife  Federation  v.  Thomas. 
Civ.  No.  85-0973  (D.D.C.)).  In  settlement 
of  this  lawsuit.  EPA  entered  into  a 
consent  decree  (the  "Consent  Decree") 
on  July  27. 1988.  The  Consent  Decree 
imposed  a  number  of  obligations  on 
EPA.  Among  these  was  the  obligation  to 
adopt  a  schedule  to  address  discharges 
of  dioxins  and  furans  ftom  104 
bleaching  pulp  mills.  As  amended  by 
order  dated  April  2. 1992,  the  Consent 
Decree  requires  the  Agency  to  propose 
regulations  addressing  discharges  of 
dioxins  and  furans  from  these  mills  on 
or  before  October  31, 1993.  Today's 
proposed  rulemaking  satisfies  this 
obligation.  The  Consent  Decree  requires 
EPA  to  use  its  best  efforts  to  promulgate 
regulations  addressing  discharges  of 
dioxins  and  furans  from  these  mills 
within  18  months  of  this  proposal. 

The  Consent  Decree  also  requires  EPA 
to  conduct  a  multiple  pathway  risk 
assessment  considering  sludges,  water 
effluent,  and  products  made  from  pulp 
produced  at  the  mills  studied  in  the 
U.S.  EPA/Industry  Cooperative  Dioxin 
Study  (hereafter  referred  to  as  the  104- 
Mili  Study  and  described  in  section  V.E. 
below).  The  risk  assessment  considering 
sludges  and  products  is  discussed  in 
section  V.C.  below. 

4.  Section  304(m)  Requirements 

Section  304(m)  of  the  Clean  Water  Act 
(33  U.S.C.  1314(m));  added  by  the  Water 
Quality  Act  of  1987,  requires  EPA  to 
establish  schedules  for  (i)  reviewing  and 
revising  existing  effluent  limitations 
guidelines  and  standards  and  (ii) 
promulgating  new  effiuent  guidelines. 
On  January  2. 1990.  EPA  published  an 
Effluent  Guidelines  Plan  (55  FR  80),  in 


which  schedules  were  established  for 

developing  new  and  revised  effluent 
guidelines  for  several  industry 
cat^ories.  One  of  the  industries  for    . 
which  the  Agency  established  a 
schedule  was  the  pulp,  paper,  and 
paperboard  and  the  builders'  paper  ai>d 
board  mills  point  source  category. 

Natural  Resources  Defense  Council. 
Inc  (NRDC)  and  Public  atizen.  Inc  ' 
challenged  the  Effluent  Guidelines  Plan 
in  a  suit  filed  in  U.S.  District  Court  for 
the  District  of  Columbia  [NRDCet  al.  v. 
Reilly.  Civ.  No.  89-2980  (DJ).C)).  The 
plaintiffs  charged  that  EPA's  plan  did 
not  meet  the  requirements  of  sec. 
304(m).  On  January  31. 1992,  EPA 
entered  into  a  consent  decree  (the 
"304(m)  Decree"),  which  establishes 
schedules  for,  among  other  things, 
EPA's  proposal  and  promulgation  of 
approximately  20  effluent  guidelines. 
Paragraph  2(b)  of  the  304(m)  Decree 
provides  that: 

■Revision  of  the  effluent  guidelines  (or  the 
pulp,  paper,  and  paperboard  point  source 
category  is  the  subject  of  litigation  in  EDFv. 
Thomas,  Civ.  Na  85-0973  (D.D.C) .  .  .  The 
schedules  for  proposal  and  final  action  for 
those  guidelines  are  the  subject  of  those 
proceedings,  and  are  not  the  subject  of  this 
decree." 

B.  Clean  Air  Act 

1.  Statutory  Requirements 

Title  III  of  the  1990  Clean  Air  Act 
Amendments  was  enacted  to  reduce  the 
amount  of  nationwide  air  toxic 
emissions.  It  comprehensively  amended 
section  112  of  the  Clean  Air  Act  (CAA). 
Section  112(b)  lists  the  189  chemicals, 
compounds,  or  groups  of  chemicals 
deemed  by  Congress  to  be  hazardous  air 
pollutants  (HAPs).  These  toxic  air 
pollutants  are  to  be  regulated  by 
national  emission  standards  for 
hazardous  air  pollutants  (NESHAP). 
Section  112(c)  requires  the 
Administrator  to  use  this  list  of  HAPs  to 
develop  and  publish  a  list  of  source 
categories  for  which  NESHAP  will  be 
developed.  EPA  must  list  all  known 
categories  and  subcategories  of  "major 
sources." 

The  term  "major  source"  is  defined  in 
paragraph  112(a)(1)  to  mean  "any 
stationary  source  or  group  of  stationary 
sources  located  within  a  contiguous  area 
and  under  common  control  that  emits  or 
has  the  potential  to  emit,  considering 
controls,  in  the  aggregate  10  Ions  per 
year  (tons/yr)  or  more  of  any  HAP  or  25 
tons/yr  or  more  of  any  combination  of 
HAPs."  The  term  "stationary  source," 
from  section  111  of  the  CAA,  means  any 
building,  structure,  facility,  or 
installation  that  emits  or  may  emit  any 
air  pollutant.  The  term  "area  source,"  as 
defined  in  section  112(a)f2),  means  any 
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stationary  source  of  HAPs  that  is  not  a 
major  source. 

Notice  of  the  initial  list  of  categories 
of  major  and  area  sources  of  HAPs  was 
published  on  July  16. 1992  (57  FR 
31576).  under  authority  of  section 
112(c).  This  notice  listed  pulp  and 
paper  production  as  a  category  of  major 
sources  of  HAPs.  Notice  of  the  draft 
schedule  for  the  promulgation  of 
emission  standaiids  for  the  listed 
categories,  under  authority  of  section 
112(e).  was  given  on  September  24. 
1992  (57  FR  44147).  Under  this  notice, 
emission  standards  for  the  pulp  and 
paper  production  industry  would  be 
promulgated  no  later  than  November  15, 
1997. 

Section  112(d)  of  the  CAA  directs  the 
Administrator  to  promulgate  emission 
standards  for  each  category  of  HAP 
sources  listed  under  section  112(c). 
Such  standards  are  applicable  to  both 
new  and  existing  sources  and  must 
require  that 

the  maximum  degree  of  reduction  in 
emissions  of  the  hazardous  air  pollutants 
subject  to  this  section  (including  a 
prohibition  on  such  emissions,  where 
achievable)  that  the  Administrator,  taking 
into  consideration  the  cost  of  achieving  such 
emission  reduction,  and  any  non-air  quality 
health  and  environmental  impacts  and 
enei^y  requirements,  determines  is 
achievable  for  new  and  existing  sources  in 
the  category  or  subcategory  to  which  such 
emission  standard  applies. . . . 
(42  U.S.C.  7412  (d)(2)). 

Section  112(d)(3)  provides  that  "the 
maximum  degree  of  reduction  in 
emissions  that  is  deemed  achievable" 
for  new  sources  shall  not  be  any  less 
stringent  than  "the  emission  control  that 
is  achieved  in  practice  by  the  best 
controlled  similar  source."  For  existing 
sources,  the  standards  may  not  be  less 
stringent  than  "the  average  emission 
limitation  achieved  by  the  best 
performing  12  percent  of  existing 
sources"  in  eadi  category  of  30  or  more 
sources. 

Once  this  minimum  control  level 
(referred  to  as  the  floor)  has  been 
determined  for  new  or  existing  sources 
for  a  category,  the  Administrator  must 
set  a  standard  based  on  maximum 
achievable  control  technology  (MACT) 
that  is  no  less  stringent  than  the  floor. 
The  Administrator  may  set  MACT 
standards  that  are  more  stringent  than 
the  floor  if  such  standards  are 
achievable  considering  the  cost, 
environmental,  and  other  impacts  listed 
in  section  112(d)(2).  Such  standards 
must  then  be  met  by  all  sources  within 
the  category. 


2.  Prior  Regulations 

On  February  23. 1978  (43  FR  7568). 
EPA  promulgated  new  source 
performance  standards  (NSPS)  to  limit 
emissions  of  particulate  matter  (PM)  and 
total  reduced  sulfur  (TRS)  from  new. 
modiHed.  and  reconstructed  kraft  pulp 
mills  under  the  authority  of  section  111 
of  the  CAA.  These  standards  also 
applied  in  some  circumstances  to 
existing  sources,  under  authority  of 
CAA  section  111(d).  The  standards 
limited  TRS  and  PM  emissions  from 
recovery  furnaces,  smelt  dissolving 
tanks,  lime  kilns,  digester  systems, 
multiple  effect  evaporator  systems, 
black  liquor  oxidation  systems, 
brownstock  washer  systems,  and 
condensate  stripper  systems  that  were 
constructed,  modiHed,  or  reconstructed 
after  September  24, 1976.  These 
standards  reflected  the  application  of 
the  best  technological  system  of 
continuous  emission  reduction  that 
(taking  into  consideration  the  cost  of 
achieving  such  emission  reduction,  and 
any  non-air  quality  health  and 
environmental  impact  and  energy 
requirements)  the  Administrator 
determined  had  been  adequately 
demonstrated. 

Minor  revisions  and  corrections  to 
these  standards  were  promulgated  on 
May  20, 1986  (51  FR  18538).  The 
revisions  exempted  black  liquor 
oxidation  systems  from  the  standards; 
revised  the  existing  TRS  standard  and 
its  units  for  smelt  dissolving  tanks; 
deleted  the  requirement  to  monitor  the 
combustion  temperature  in  lime  kilns, 
power  boilers,  or  recovery  furnaces; 
changed  the  frequency  of  excess       j 
emission  reports  from  quarterly  to 
semiannual;  and  exempted  diffusion 
washers  from  the  TRS  standard  for 
brownstock  washer  systems.  The 
revisions  also  required  that  monitored 
emissions  be  recorded,  and  corrected 
the  reference  for  reporting  excess 
emissions.  Today's  action  does  not 
revise  or  change  the  requirements  of  this 
NSPS. 

C.  Sludge  Regulatory  Development 

1.  Sludge  Activities  in  Response  to  the 
Consent  Decrees  ^ 

a.  Consent  Decree  Obligations.  As 
introduced  in  section  V.A.  above,  the 
Consent  Decree  requires  EPA  to  perform 
a  number  of  activities  under  its  various 
statutes.  The  activity  that  led  to  various 
regulatory  programs  addressing  pulp 
and  paper  sludge  management  was  a 
multi-media,  multi-pathway  risk 
assessment  for  2,3,7,8- 
tetrachlorodibenzo-p-dioxin  (TCDD)  and 
2,3,7,8-tetrachlorodibenzohiran  (TCDF) 
emissions  from  chlorine-bleaching  pulp 


and  paper  mills.  EPA.  the  Food  and 
Drug  Administration  (FDA),  and  the 
Consumer  Product  Safety  Commission 
(CPSC)  performed  the  risk  assessment. 
The  multi-media  risk  assessment 
consists  of  ten  separate  assessments 
examining  approximately  120  exposure 
pathways,  including  sludge  use  and 
disposal.  The  sludge  assessment  is 
entitled  "Assessment  of  Risks  from 
Exposure  of  Humans,  Terrestrial,  Avian, 
and  Aquatic  Life  to  Dioxins  and  Furans 
from  Disposal  and  Use  of  Sludge  from 
Bleached  Kraft  and  Sulfite  Pulp  and 
Paper  Mills"  (EPA  560/5-90-013.  July 
1990)  and  hereafter  referred  to  as  the 
integrated  risk  assessment. 

By  April  30,  1990,  the  consent  decree 
required  EPA  to  take  at  least  one  of  four 
possible  actions  with  respect  to  the 
matters  considered  in  the  integrated  risk 
assessment.  The  four  options  were: 

(1)  Commit  to  propose  regulations  in 
the  Federal  Register  by  April  30, 1991; 

(2)  Commit  to  refer  under  TSCA 
section  9  some  or  all  matters  under 
consideration  to  another  Federal  agency 
or  agencies  by  October  30, 1990; 

(3)  Determine  that  the  regulations  or 
referrals  are  unnecessary; 

(4)  Determine  that  EPA  does  not  have 
sufficient  information  to  make  one  of 
the  above  determinations,  establish  a 
schedule  to  obtain  the  required 
information  by  April  30, 1991,  and  then 
within  180  days  take  at  least  one  of  the 
options. 

The  findings  of  the  integrated  risk 
assessment  compelled  EPA  to  make 
determinations  of  the  risks  associated 
with  the  management  of  sludge  through 
the  practice  of  land  application, 
landnils,  and  surface  impoundments. 

On  June  19, 1991.  EPA  entered  into 
another  consent  decree,  EDFv.  Reilly  (to 
date  this  decree  has  not  been  signed  by 
the  court).  This  decree  sets  out  an 
extensive  series  of  deadlines  for 
promulgating  Resource  Conservation 
and  Recovery  Act  (RCRA)  rules  and  for 
completing  certain  studies  and  reports. 
One  component  of  the  decree  is  a 
contingency  listing  determination  for 
pulp  and  paper  mill  sludge.  The  decree 
requires  a  listing  determination  to  be 
proposed  12  months  and  promulgated 
24  months  after  the  effluent  limitations 
guidelines  and  standards  are 
promulgated.  EPA  is  not  required  to 
make  a  listing  determination  "if  the 
final  rule  for  the  pending  effluent 
limitations  guidelines  and  standards 
rulemaking   .  .  .  underthe  Clean 
Water  Act  to  regulate  the  discharge  of 
dioxins  from  pulp  and  paper  mills  is 
based  on  the  use  of  oxygen 
dehgnification,  ozone  bleaching,  prenox 
bleaching,  enzymatic  bleaching, 
hydrogen  peroxide  bleaching,  oxygen 


F€d>ral  R«yster  /  Vol.  58.  No.  241  /  Friday,  December  17,  1993  /  Proposed  Rules 


66091 


ttid  peroxide  enhanced  extraction  or 
any  other  technology  involving 
substantially  similar  reductions  in  uses 
of  chlorine-containing  compounds." 

b.  Regulation  of  Sludge  Land 
Application.  On  May  10. 1991.  electing 
to  exercise  option  (i).  EPA  pubUshed 
proposed  rules  under  section  6  of  the 
Toxic  Substances  Control  Act  (TSCA)  to 
regulate  the  use  of  shidge  produced 
from  the  treetment  of  wastewater 
effluent  of  pulp  and  paper  mills  using 
chlorine  and  chlorine-derivative 
bleaching  processes  (56  FR  21802; 
Docket  OPTS-62100).  TTie  proposed 
regulations  sought  to  establish  a  final 
maximum  TCDD  and  TCDF  soil 
concentration  of  10  ppt  toxic 
equivalents  (TEQ)  and  site  management 
practices  for  the  land  application  of 
bleached  kraft  and  sulfite  mill  sludge. 
EPA  was  to  make  a  good  feith  effort  to 
promulgate  the  rule  by  November  1992. 
On  Decembw  11. 1992,  EPA  informed 
the  plaintiffs  of  the  Consent  Decree  lEDF 
V.  Thomas)  that  the  decision  on  the 
promulgation  of  the  proposed  sludge 
land  application  rule  was  deferred 
pending  promulgation  in  1995  of  the 
integrated  rulemaking  for  effluent 
guidelines  and  national  emission 
standards.  The  effluent  limitations  and 
emission  standards  have  the  potential  to 
result  in  bleach  plant  process  changes, 
which  should  result  in  reduced  dioxin 
and  furan  contamination  levels  in 
sludge. 

In  light  of  the  anticipated  impact  of 
the  effluent  limitations  guidelines  and 
air  emissions  on  reducing  dioxin  in 
pulp  and  paper  mill  sludges,  as  well  as 
reduction  in  sludge  dioxin  levels  from 
industry-initiated  improvements.  EPA 
chose  to  defer  the  decision  on 
promulgation  of  the  final  sludge  land 
application  rule.  When  EPA  has 
determined  the  final  impact  of  the 
effluent  guidelines  on  sludge  dioxin 
oincentration,  EPA  will  re-evaluate  the 
risk  from  sludge  land  application  and 
will  choose  the  appropriate  regulatory 
or  non-regulatory  mechanism  to  address 
the  situation.  "Hie  Agency  expects  this 
determination  to  be  made  in  1995-1997. 
Prior  to  that  determination,  however; 
EPA  is  taking  action  to  achieve  risk 
reduction.  In  the  interim  period  before 
the  effluent  limitations  and  emission 
standards  are  promulgated  and  the 
sludge  listing  determinations  are  made. 
EPA  will  promote  the  establishment  of 
an  industry  environmental  stewardship 
program  for  the  practice  of  sludge  land 
application.  The  centerpiece  of  this 
progTpm  would  be  a  voluntary 
agreement  establishing  standards  and 
management  practices  for  those 
facilities  currently  practicing  land 
appUcation.  EPA  and  industry 


represoitatives  have  begun  negotiations 
for  such  a  voluntanr  agreement 

c  Regulation  (^Landfills  and  Surface 
Impoundments.  On  November  8. 1991, 
EPA.  exercising  option  (iii).  informed 
the  plaintiffs  of  the  Consent  Decree  of 
EPA's  decision  not  to  promulgate 
additional  regulations  under  Subtitle  D 
of  the  Resource  Conservation  and 
Recovery  Act  (RCRA)  for  landfills  and 
surfece  impoundments  receiving  sludge 
from  bleached  kraft  and  sulfite  mills. 
EPA  concluded  that,  under  current 
conditions,  dioxin  contained  in  pulp 
and  paper  mill  sludges  does  not  impose 
an  unreasonable  risk  to  human  health 
and  the  environment  when  disposed  in 
landfills  and  surface  impoundments. 

2.  Land  Disposal  Restrictions  Activities 
a.  Rackground.  In  addition  to  the  land 
disposal  restrictions  imposed  by  the 
Consent  Decree,  as  described  in  section 
V.Cl.  above,  pulp  and  paper  sludges 
are  subject  to  the  provisions  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  The  Hazardous  and  Solid 
Waste  Amendments  (HSWA)  to  RCRA. 
enacted  on  November  8. 1984.  allow 
hazardous  wastes  to  be  land  disposed 
only  if  they  are  treated,  or  otherwise 
satisfy  the  requirement  of  substantially 
diminishing  the  toxicity  of  the  waste  or 
substantially  reducing  the  likelihood  of 
migration  of  hazardous  constituents 
from  the  waste  so  that  short-term  and 
long-term  threats  to  human  health  and 
the  envirorunent  are  minimized  (section 
3004(m)  of  RCRA).  Congress  required 
EPA  to  promulgate  land  disposal 
prohibitions  and  treatment  standards  by 
May  8, 1990  for  all  wastes  that  were 
either  fisted  or  identified  as  hazardous 
at  the  time  of  HSWA.  to  avoid  a  ban  on 
land  disposal  of  those  hazardous  wastes. 

On  May  8, 1990,  EPA  promulgated 
regulations  addressing  the  last  of  the 
five  prohibitions,  the  third  one-third  of 
the  schedule  of  restricted  hazardous 
wastes  (hereafter  referred  to  as  the  Third 
Third).  Among  other  things  in  the  Third 
Third  final  rule,  the  Agency 
promulgated  treatment  standards  and 
prohibitions  for  hazardous  wastes  that 
exhibited  one  or  more  of  the  following 
characteristics:  ignitability.  corrosivity. 
reactivity,  or  EP  toxicity.  The  Agency 
stated  in  that  rule  the  important 
principle  that  merely  removing  the 
characteristic  of  a  hazardous  waste  did 
not  mean  that  treatment  of  that  waste 
must  cease.  So  long  as  the  waste 
exhibits  a  characteristic  at  the  point  it 
is  generated,  it  can  continue  to  be 
treated  until  the  short  and  long-term 
threats  to  human  health  and  the 
environment  are  minimized. 

The  D.C  Circuit  agreed  with  EPA  on 
this  point,  but  extended  EPA's 


reasoning,  stating  that  EPA's  discretion 
to  apply  this  point  of  generation 
prindpie  for  wastes  was  limited,  and 
that  for  wastes  that  exhibit  a 
characteristic  at  the  point  of  generation, 
all  hazardous  constituents  must  be 
destroyed  or  removed  before  the  waste 
is  laiKl  disposed.  This  potentially 
disallows  the  common  practice  of 
aggregating  wastewatw  for  cenU^lized 
wastewater  treatinent  in  land  disposal 
units  like  surface  impoundments, 
because  the  aggregation  step  typically 
does  not  destroy  or  remove  hazardous 
constituents;  it  merely  dilutes  them. 
Because  of  the  nexus  with  the  CWA.  the 
court  crafted  a  limited  exception  that 
allows  such  aggregated  wastewater  to  be 
placed  in  surface  impoundments 
without  first  being  fully  treated, 
provided  that  the  treetment  the  waste 
receives  in  the  surface  impoundment  is 
equivalent  to  the  treatment  it  would 
have  received  in  a  surface  treatment 
unit.  976  F.2d  at  23,  24. 

b.  Applicability  to  the  Pulp  and  Paper 
Industry.  RCRA  land  disposal 
restrictions  (LDRs)  are  apphcable  to  the 
pulp  and  paper  industry,  because  the 
industry  has  wastes  that  are  ignitable  or 
corrosive  at  the  point  of  generation,  and 
at  some  facilities  the  waste  is 
subsequently  land  disposed  (discharged 
to  a  surface  impoundment).  These 
ignitable  or  corrosive  wastes  typically 
contain  hazardous  constituents,  such  as 
chloroform,  which  under  the  court's 
ruling  must  be  destroyed  or  removed  in 
some  manner. 

c.  Current  Situation.  On  January  19, 
1993.  EPA  published  a  Notice  of  Data 
Availability  to  solicit  as  many 
comments  as  possible  on  all  issues  in 
the  court  opinion  (58  FR  4972).  The 
Federal  Register  notice  and 
Supplemental  Information  Report 
(reference  number  F93-TTCA-FFFFF) 
can  be  found  in  Section  2.5  of  the  public 
record  supporting  this  rule  or  may  be 
obtained  by  visiting  the  RCRA  Docket, 
located  in  room  M2427  at  EPA 
Headquarters,  or  calling  (202)  260-9327 

On  May  24.  1993,  EPA  published  an 
Interim  Final  Emergency  Rule  to 
address  those  issues  that  required 
immediate  attention  (58  FR  29860).  As 
explained  in  the  emergency  rule.  CWA 
systems  are  not  immediately  affected  by 
the  court  ruling — the  applicable 
treatment  standards  were  rer^anded  to 
the  Agency,  and  will  remain  in  effect 
until  the  Agency  modifies  the  RCRA 
regulations.  Current  practices  by  the 
indu.stry  of  diluting  ignitable  or 
corrosive  waste  streams  prior  to 
discharge  into  a  surface  impoundment 
that  treats  the  waste  are  acceptable  for 
now.  Modifications  to  the  RCRA 
deactivation  standard  for  CWA  systems 
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will  be  addressed  in  rulemakings 
scheduled  to  be  finalized  in  1995  and 
1996.  As  stated  in  the  Notice  of  Data 
Availability,  the  Agency  will  be 
considering  applying  end-of-pipe 
wastewater  limitations  and  controls  on 
emissions  and  leaks  &om  surface 
impoundments.  In  addition,  the  Agency 
will  determine  if  controls  established 
under  the  CWA  and  CAA  adequately 
address  the  requirements  of  RCRA. 

D.  Pollution  Prevention  Act 

In  the  Pollution  Prevention  Act  of 
1990  (42  U.S.C  13101  et  seq..  Pub.  L. 
101-508,  November  5. 1990),  Congress 
declared  pollution  prevention  the 
national  policy  of  the  United  States.  The 
Pollution  Prevention  Act  declares  that 
pollution  should  be  prevented  or 
reduced  whenever  feasible;  pollution 
that  cannot  be  prevented  or  reduced 
should  be  recycled  or  reused  in  an 
environmentally  safe  manner  wherever 
feasible;  pollution  that  cannot  be 
recycled  should  be  treated;  and  disposal 
or  release  into  the  environment  should 
be  chosen  only  as  a  last  resort. 

Today's  proposed  rules  are  consistent 
with  this  policy.  As  described  in 
sections  IX  and  X,  development  of 
today's  rules  focused  on  the  pollution- 
preventing  technologies  that  some 
segments  of  the  industry  have  already 
adopted.  Thus,  a  critical  component  of 
the  technology  basis  for  certain  effluent 
limitations  is  a  process  change  that 
eliminates  the  formation  of  certain  toxic 
chemicals.  Process  changes  were  also 
considered  as  the  technology  basis  for 
the  emission  standards. 

E.  Summary  of  Environmental  Studies 

After  the  1982  promulgation  of 
effluent  guidelines  and  standards, 
research  and  studies  in  the  United 
States  and  other  countries  showed  that 
pulp  and  paper  mills  were  discharging 
toxic  pollutants  that  had  not  been 
addressed  in  the  earlier  rulemaking. 
Presented  below  is  a  summary  of  some 
of  the  major  studies. 

1.  Swedish  Studies 

In  the  mid-1980's,  the  Swedish 
Environmental  Protection  Board's 
Environment  Cellulose  project 
documented  biological  effects  of  pulp 
and  paper  mill  wastes  on  several  species 
of  aquatic  life  in  the  Baltic  Sea 
(Sodergren,  A.,  B.  E.  Bengtsson,  et  al., 
"Summary  of  Results  from  the  Swedish 
Project  Environment  Cellulose,"  Water 
Science  Tech.,  Vol.  20,  No.  1, 1988). 

2.  National  Dioxin  Study 

In  1983,  EPA  issued  a  Dioxin  Strategy 
to  establish  a  framework  for  addressing 
dioxin  contamination.  As  part  of  the 


Dioxin  Strategy,  the  Agency  conducted 
a  broad  National  Dioxin  Study  of  dioxin 
contamination  in  the  environment  and 
its  associated  risks  (U.S.  EPA.  "The 
National  Dioxin  Study,  Tiers  3,  5. 6,  and 
7,"  EPA  440/4-87-003.  Office  of  Water 
Regulations  and  Standards.  Washington. 
D.C..  February  1987).  An  unexpected 
finding  of  the  National  Dioxin  Study 
was  that  the  dioxin  isomer  2,3,7,8- 
tetrachlorodibenzo-p-dioxin  (or  TCDD) 
was  present  in  fish  downstream  from  57 
percent  of  the  pulp  and  pap>ef  mill  sites 
sampled.  To  further  investigate  these 
results.  EPA  sampled  wastewater 
treatment  sludge  at  pulp  and  paper 
mills  in  late  1985,  and  dioxin  was  also 
detected  in  the  sludges.  The  data 
revealed  that,  within  the  paper  industry, 
bleached  krafl  pulp  mills  contained  the 
highest  levels  of  dioxin.  This  suggested 
that  dioxin  was  probably  being  formed 
as  a  by-product  during  the  bleaching  of 
wood  pulp  with  chlorine  or  chlorine 
derivatives. 

3.  Five-Mill  Study 

In  early  1986,  EPA  made  plans  to 
obtain  detailed  sampling  data  from  one 
bleached  kraft  pulp  and  paper  mill  to 
determine  the  source  of  the  dioxin. 
Before  sampling  took  place,  industry 
representatives  urged  EPA  to  expand  the 
study  from  one  to  five  mills.  The 
industry  agreed  to  fund  a  portion  of  the 
project  and  to  supply  detailed  process 
information  for  each  mill  selected  for 
study.  In  June  1986,  EPA  and  industry 
representatives  entered  into  an 
agreement  for  a  cooperative  screening 
study,  often  referred  to  as  the  Five-Mill 
Study.  Full-scale  sampling  started  in 
June  1986  and  ended  in  January  1987^ 
Two  compounds.  TCDD  and  2,3,7,8- 
tetrachlorodibenzofuran  (TCDF),  were 
detected  in  the  effiuents  of  four  of  the 
five  mills,  the  pulps  of  all  five  mills, 
and  the  wastewater  treatment  plant 
sludges  of  all  five  mills  (U.S.  EPA.  "U.S. 
EPA/Paper  Indiistry  Cooperative  Dioxin 
Screening  Study."  Office  of  Water 
Regulations  and  Standards,  Washington, 
DC  20460,  EPA  440/1-88-025,  March 
1988). 

4. 104-Mill  Study 

After  reviewing  the  results  from  the 
Five-Mill  Study,  EPA  determined  that 
information  was  needed  from  all 
chlorine-bleaching  facilities  to  assess  if 
dioxin  was  being  formed  at  all  mills 
using  chlorine-containing  compounds 
and  to  determine  how  dioxin  was  being 
generated.  Again,  industry 
representatives  expressed  interest  in 
cooperating  voluntarily  to  gather 
additional  data.  An  agreement  was 
drafted  in  late  1987.  After  the  Office  of 
Management  and  Budget  approved  the 


cooperative  data  collection  activities, 
the  agreement  was  signed  on  April  25. 
1988.  and  104  mills  agreed  to 
participate.  This  study  provided  EPA 
with  dioxin  and  furan  analytical  results 
in  effluents,  sludges,  and  pulps  along 
with  detailed  bleach  plant  process 
information  and  data  on  wastewater 
treatment  system  operation  and  sludge 
disposal  practices.  These  types  of 
information  had  not  been  collected  for 
this  industry  since  1976  so  the  104-Mill 
Study  provided  EPA  with  valuable  data 
representative  of  pulp  and  paper  mill 
operations  operating  in  1988  (U.S.  EPA, 
"U.S.  EPA/Paper  Industry  Cooperative 
Dioxin  Study— the  104-Mill  Study- 
Summary  Report,"  Office  of  Water 
Regulations  and  Standards,  Washington. 
D.C.  20460.  July  1990). 

5.  National  Study  of  Chemical  Residues 
in  Fish 

After  the  Five-Mill  Study,  EPA 
initiated  a  study  to  determine  whether 
fish  tissue  was  contaminated  by 
pollutants  of  concern,  including  dioxins 
and  furans.  Pulp  and  paper  mills  using 
chlorine  to  bleach  pulp  appeared  to  be 
the  dominant  source  of  TCDD  and 
TCDF.  Statistical  comparisons  show  that 
fish  near  pulp  and  paper  mills  using 
chlorine  have  significantly  higher 
concentrations  of  TCDD  than  all  other 
source  categories  (U.S.  EPA,  "National 
Study  of  Chemical  Residues  in  Fish," 
Office  of  Science  and  Technology, 
Washington.  DC  20460,  EPA  823-R-92- 
008a,  September  1992). 

6.  Air  Emission  Findings 

EPA  has  long  known  that  pulp  and 
paper  mills  emit  chlorine  and 
chloroform  to  the  air.  In  the  1980's,  the 
Agency  attempted  to  get  chloroform 
listed  as  a  hazardous  air  pollutant 
(HAP),  due  to  its  carcinogenicity,  under 
sec.  112  of  the  1977  Amendments  to  the 
CAA.  After  the  1990  Amendments  to  the 
CAA,  the  pulp  and  paper  industry  was 
listed  as  a  category  of  major  sources  of 
hazardous  air  pollutants  because  of  the 
known  presence  of  chlorine, 
chloroform,  and  other  metallic  HAPs  in 
pulp  mill  emissions.  In  addition,  pulp 
mills  are  known  to  be  a  source  of  odor 
due  to  total  reduced  sulfur  (TRS).  TRS 
would  be  controlled  as  a  result  of  a 
NESHAP.  National  baseline  emissions 
of  HAP  ft^m  the  pulp  and  paper 
industry  are  estimated  to  be  172.000  Mg 
per  year. 

7.  Dioxin  Reassessment 

In  the  Spring  of  1991,  EPA  undertook 
a  reassessment  of  the  risk  of  dioxin.  As 
part  of  this  reassessment,  EPA  is 
examining  the  mechanisms  by  which 
dioxin  apparently  causes  a  variety  of 
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adverse  effects  in  animals  and  humans, 
including  cancer,  reproductive  effects, 
developmental  effects,  and  effects  on 
the  immime  system.  EPA's  regulatory 
programs  are  proceeding  uninterrupted 
during  the  preparation  of  the 
reassessment.  Findings  of  the 
reassessment  are  scheduled  to  be 
pubhshed  in  mid-to-late  1994. 

f.  Summary  of  Public  Participation 

During  the  data  gathering  activities 
that  preceded  development  of  the* 
proposed  rules,  EPA  met  regularly  with 
representatives  from  the  industry  and 
environmental  groups,  and  these 
contacts  are  discussed  in  section  Vni. 
During  the  development  of  the  proposed 
regulations,  EPA  continued  to  meet  with 
interested  parties  on  a  regular  basis. 
Between  September  1992  and  June 
1993,  EPA  sponsored  five  public 
meetings,  where  the  Agency  shared 
information  about  the  content  and  the 
status  of  the  regulations.  The  public 
meetings  also  gave  interested  parties  an 
opportunity  to  provide  information, 
data,  and  ideas  on  key  issues.  EPA's 
intent  in  conducting  these  public 
meetings  was  to  elicit  input  that  would 
improve  the  quality  of  the  proposed 
regulations. 

The  meetings  were  announced  in  the 
Federal  Register,  and  agendas  and 
meeting  materials  were  mailed  to 
interested  parties  before  the  meetings  or 
distributed  at  the  meetings.  An 
extensive  mailing  list  was  developed 
from  meeting  attendee  lists  and 
telephone  calls  to  the  Agency.  The 
information  presented  at  each  meeting 
corresponded  to  the  stage  of  regulatory 
development  and  the  status  of  the  data 
analysis  at  the  time  of  the  meeting. 

At  the  first  public  meeting,  the 
Agency  clarified  that  the  public 
meetings  would  not  replace  the  notice- 
and-comment  process,  nor  would  the 
meetings  become  a  mechanism  for  a 
negotiated  rulemaking.  While  EPA 
accepted  information  and  data  at  the 
meetings  and  made  good  faith  efforts  to 
review  all  information  and  address  all 
issues  discussed  at  the  meetings,  EPA 
could  not  commit  to  fully  assessing  and 
incorporating  all  comments  into  the 
proposal.  EPA  will  assess  all  comments 
and  data  received  at  the  public  meetings 
prior  to  promulgation. 

In  adoition  to  the  five  public 
meetings,  EPA  met  with  interested 
parties  and  conducted  telephone 
conference  call  meetings  to  discuss 
specific  issues  on  many  occasions 
during  regulatory  development.  As  a 
result  of  these  public  participation 
activities,  the  Agency  learned  of  several 
technical  issues  that  were  not 
completely  resolved  or  documented 


prior  to  this  proposed  rulemaking. 
Hence,  the  Agency  is  requesting  data 
and  comment  on  several  issues  that 
were  introduced  during  the  public 
participation  activities  (see  section  XIII). 
Many  materials  concerning  the  public 
meetings  are  included  in  section  15.0  of 
the  water  docket. 

VI.  Integrated  Regulatory  Development 
Under  the  Gean  Water  Act  and  the 
Qean  Air  Act 

This  section  describes  the  Agency's 
approach  for  developing  regulations 
applicable  to  the  pulp  and  paper 
industry  jointly  under  the  CWA  and 
CAA.  (As  stated  previously,  the  CWA 
regulations  proposed  today  are  known 
as  effluent  limitations  guidelines  and 
standards;  the  CAA  regulations  are 
known  as  national  emissions  standards 
for  hazardous  air  pollutants).  The 
Administrator  developed  these 
proposed  regulations  jointly  to  provide 
greater  protection  of  human  health  and 
the  environment,  reduce  the  cost  of 
complying  with  both  sets  of  rules, 
promote  and  facilitate  coordinated 
compliance  planning  by  industry, 
promote  and  facilitate  pollution 
prevention,  and  emphasize  the 
multimedia  nature  of  pollution  control. 

In  developing  these  regulations,  EPA 
first  collected  information  about  the 
industry,  next  developed  control 
technology  bases  for  the  effluent 
limitations  and  air  emission  standards 
to  meet  the  separate  statutory 
requirements  of  the  CWA  and  the  CAA, 
and  then  analyzed  the  impacts  of 
various  combinations  of  control 
technologies  as  the  bases  for  effiuent 
limitations  and  air  emissions  control. 
The  total  environmental  and  economic 
impacts  of  basing  limitations  and 
standards  on  these  control  technologies 
were  estimated. 

A.  Background 

The  pulp  and  paper  industry  releases 
significant  amounts  of  pollutants  to 
ambient  air,  surface  waters,  POTWs,  and 
wastewater  treatment  sludges.  Section  V 
of  this  notice  discusses  in  greater  detail 
the  separate  components  of  EPA's 
regulatory  efforts  to  address  these 
pollutant  releases,  including  revised 
effluent  limitations  guidelines  and 
standards  under  the  CWA,  NESHAP 
under  the  CAA,  and  regulations  on  the 
land  application  of  pulp  and  paper  mill 
sludge  under  the  TSCA  and  the  RCRA. 

In  1990,  EPA  established  the  Pulp  and 
Paper  Regulatory  Cluster,  which  is 
comp>osed  of  representatives  from  most 
EPA  offices.  One  role  of  the  Pulp  and 
Paper  Regulatory  Cluster  is  to  identify 
optimal  approaches  to  solving 
environmental  problems  associated  with 


the  pulp  and  paper  industry  through 
regulatory  coordination.  Pursuant  to  the 
Cluster  initiative,  today's  notice  is  a 
joint  proposal  of  CWA  effluent 
limitations  guidelines  and  CAA 
NESHAP  for  the  pulp  and  paper 
industry.  A  third  effort  under  the 
Cluster  initiative — regulation  of  land 
application  of  pulp  and  paper  mill 
sludge — was  also  included  in  the 
Agency's  coordinated  regulatory 
strategy,  as  explained  in  section  V.C.I. 
The  air  emission  standards  proposed 
today  would  not  regulate  all  HAP 
emission  points  within  the  source 
category.  The  air  emission  standards, 
however,  do  address  the  emission 
points  that  are  affected  by  the  use  of 
process  changes — that  is, 
noncombustion  points  at  mills  that 
chemically  pulp  wood  fiber.  Proposing 
these  standards  jointly  with  the  effluent 
standards  thus  allows  consideration  of 
process  changes  as  a  control  strategy  for 
reducing  discharges  of  both  water  and 
air  pollutants.  CAA  standards  for  the 
remaining  portion  of  the  pulp  and  paper 
source  category  will  be  proposed 
separately.  EPA  plans  to  propose 
standards  for  the  combustion  emission 
points  at  chemical  pulping  processes 
approximately  one  year  after  today's 
proposal  and  promulgate  them  together 
with  the  standards  for  the 
noncombustion  emission  points  and  the 
effluent  guidelines  limitations. 

B.  Goats 

EPA  has  several  technical  and  policy 
goals  for  coordinating  the  development 
of  the  effluent  limitations  guidelines 
and  the  NESHAP.  These  goals  include: 
(1)  Protecting  the  public  health  and  the 
environment  by  attaining  significant 
reductions  in  pulp  and  paper  industry 
pollutant  releases  to  all  media;  (2) 
reducing  the  cos't  of  complying  with 
both  sets  of  rules;  (3)  promoting  and 
facilitating  coordinated  compliance 
planning  by  the  industry;  (4)  promoting 
and  facilitating  pollution  prevention; 
and  (5)  emphasizing  the  multimedia 
nature  of  pollution  control.  The  Agency 
believes  these  goals  were  served  by  the 
coordinated  development  of  these  rules. 

C.  Technical  Approach 

1.  Coordinated  Information  Collection 

The  first  step  in  developing  the  joint 
regulations  was  to  develop  a  mill- 
specific  database  of  all  facilffies  subject 
to  both  sets  of  standards.  As  described 
in  Section  VIU  of  this  notice,  EPA 
utilized  information  ftY)m  a  number  of 
sources,  including  its  wastewater 
sampling  program,  air  emissions  testing 
program,  1990  census  questionnaire, 
and  API/NCASI 1992  voluntary 
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questionnaira,  to  dsTalop  the  uit«gratMl 
regulations.  The  infonBatioB  collected 
includes  the  processes  and  control 
technologies  in  use.  current  control 
levels,  aixl  pollutant  releases.  The 
Agency  recognizes  that  the  industry  is 
dynamic  and  that  processes  and 
equipmeat  change  over  time.  Therefore. 
survey  data  were  updated  through 
telephone  calls  and  letters  to  ascertain 
that  the  database  reasonably  reflects  the 
current  status  of  the  industry.  EPA  will 
consider  information  and*data 
submitted  in  a  timely  manner  by 
interested  parties  in  response  to  this 
proposal  for  the  purpose  of  updating  the 
database  prior  to  promulgation.  The 
Administrator  is  aware  that  the  industry 
is  currently  conducting  a  sampling 
program,  and  will  consider  the  results  of 
this  program  in  developing  the  final 
regulations  to  the  extent  that  they  are 
available  in  a  timely  manner. 

Information  collected  about  the 
industry  was  placed  into  a  mill-specific 
database.  EPA  then  developed  an 
integrated  database  system  to  analyze 
the  impacts  of  implementing  the 
combined  effluent  limitations 
guidelines  and  NESHAP.  The  integrated 
database  system,  which  is  described  in 
the  BID.  uses  the  mill-specific  database 
and  other  components  to  calculate 
national  baseline  air  emissions  and 
wastewater  discharges,  and  national 
pollutant  reductions  and  costs  of  the 
effluent  limitations  and  air  emission 
control  options.  It  contains  information 
on  all  mills  in  the  industry  and  was 
developed  using  information  from 
EPA's  wastewater  sampling  program, 
emissions  testing  program.  1990  census 
questionnaire.  /J'l/NCASI  survey,  and 
other  sources.  This  comprehensive 
information  provides  a  strong  basis  for 
ensuring  that  the  proposed  regulations 
meet  the  statutory  requirements,  and 
allows  consideration  of  other  factors 
such  as  coordinated  compliance 
planning  and  muhimedia  pollutant 
reduction. 

2.  Development  of  Effluent  Limitations 
and  Air  Einissions  Control  Technology 
Options 

After  evaluation  of  control 
technologies  and  their  use  in  the 
industry.  EPA  selected  potential  BAT, 
PSES,  BPT.  BCr.  NSPS,  PSNS.  and 
MACT  control  technology  options,  as 
well  as  BMP:  this  process  is  described 
in  Sections  IX  and  X  of  this  notice. 
Process  change  options  were  selected  as 
the  basis  for  proposed  BAT  and  PSES 
limitations  in  all  cases  because  they  are 
the  most  effective  and  economically 
M:hievable  controls  for  toxic  and 
nonconventional  pollutants. 
Combustion,  wet  scrubbing,  and  steam 


stripping  wefe  selected  for  the  basis  of 
the  proposed  MACT  standards  because 
they  are  the  best  system  of  emission 
limitation  considering  the  costs,  non-air 
quahty  health  and  enviroonwntal 
impacts,  and  energy  requirements. 
Proposed  BPT  limitations  to  reduce 
conventional  pollutant  effluent  loadings 
are  based  on  wastewater  flow  controls 
and  improvements  to  wastewater 
treatment  systems.  The  proposed  BMP 
are  based  on  pulping  and  black  hquor 
spill  prevention  and  oontrot* 

3.  Analyses  of  Multiple  Integrated  Air 
and  Water  Regulatory  Alternatives 

A  series  of  analyses  were  conducted 
to  assess  the  impacts  of  various 
combinations  of  BAT.  PSES.  BPT.  BCT. 
NSPS.  PSNS.  and  MACT  contnJ 
options,  as  «vell  as  BMP.  EPA  developed 
regulatory  alternatives  based  on 
pollution-preventing  process  changes 
alone,  air  emissions  control  alone,  and 
combinations  of  process  changes  and  air 
emissioD  controls.  Each  regulatory 
alternative  also  included  a  flow  control 
and  wastewater  treatment  component 
comprising  the  BPT  technology  basis, 
and  a  BMP  component  based  on  pulping 
and  black  liquor  spill  prevention  and 
control.  The  projected  effluent  loadings 
and  air  emissions  resulting  from  these 
integrated  regulatory  alternatives  were 
compared  to  baseline  pollutant  releases. 
Control  costs  and  other  environmental 
and  economic  impacts  for  each 
alternative  above  the  baseline  level  of 
control  were  also  estimated.  These 
analyses  w<ere  used  to  determine  the 
combined  effect  of  the  process  changes, 
air  controls,  improvements  to 
wastewater  treatment,  and  best 
management  practices.  The  alternatives 
were  designed  to  evaluate  the  most 
efficient  application  of  control 
technologies  and  to  minimize  the  cross- 
media  transfer  of  pollutants  between 
water  and  air. 

EPA  evaluated  whether  pollution- 
preventing  process  changes,  such  as 
those  selected  as  the  control  basis  for 
BAT  and  PSES.  reduce  HAP  emissions 
sufficiently  to  satisfy  the  CAA 
requirements.  Based  on  available  data, 
the  analyses  showed  that  use  of  process 
change  technologies  reduces  emissions 
of  some  HAPs,  but  increases  others. 
Specifically,  process  change 
technologies  decrease  emissions  of 
chlorinated  HAPs.  including 
chloroform,  chlorine,  and  hydrochloric 
acid.  This  decrease  in  air  emissions  of 
chlorinated  HAPs  is  believed  to  be 
attributable  to  the  elimination  of 
hypochlorite  as  a  teaching  agent  and  to 
increasing  levels  of  chlorine  dioxide 
substitution  in  the  process  changes 
considered.  However,  air  emissions  of 


some  nonddorinatBd  HAPs.  indudiag 
methanol,  methyl  ethyl  ketone  (MEK), 
and  fonnaldeh3rde,  show  modest 
increases  as  a  result  of  those  process 
changes.  These  patterns  in  air  emissions 
were  observed  for  the  range  of  process 
change  control  options  evaluated  as 
possible  technology  bases  for  BAT  and 
PSES.  EPA  concluded  that  process 
change  technologies  alone  do  not 
adequately  control  HAP  emissions  to 
the  air.  and  that  air  control  technologies 
in  addition  to  the  process  changes  are 
needed  to  achieve  HAP  emission 
limitations  required  by  the  CAA.  EPA 
requests  comments  and  data  on  air 
emission  trends  associated  with 
ehmination  of  hypochlorite,  chlorine 
dioxide  substitution,  and  oxygen 
delignification. 

EPA  also  considered  the  effect  of 
steam  stripping  process  wastewater 
streams  on  water  and  air  pollutant 
releases,  as  it  is  recognized  as  a  control 
device  that  reduces  both  conventional 
effluent  pollutant  loadings  and  HAP 
emissions.  The  analyses  showed  that 
flow  reduction  and  wastewater 
treatment  system  improvements  would 
be  needed  for  some  mills  to  reduce  BOD 
and  TSS  discharges  to  comply  with 
proposed  BPT  limitations  based  on  the 
best  performing  50  percent  of  mills  with 
advanced  biological  treatment. 
However,  steam  stripping  also 
contributes  to  BOD  removal. 

A  third  consideration  was  the  effect  of 
the  air  controls  cm  effiuent  loadings  of 
vjxic  and  nonconventional  pollutants. 
The  analyses  showed  that  air  controls 
did  not  significantly  affect  effluent 
loadings  of  toxic  and  priority  pollutants. 
Combustion  destroys  most  compounds 
emitted  from  process  vents,  thus 
reducing  the  amount  of  pollutants  that 
could  enter  surface  waters  due  to 
deposition.  Chlorinated  HAPs 
remaining  after  the  process  changes 
react  with  the  caustic  in  the  scrubber, 
neutralizing  the  caustic  effluent.  Non- 
chlorinated  HAPs  that  absorb  into  the 
caustic  are  biodegradable,  and  are  not 
estimated  to  significantly  increase  the 
pollutant  load  to  the  wastewater 
treatment  system.  Steam  stripping 
systems  remove  compounds  from 
wastewater  streams,  and  the  removed 
compounds  are  destroyed  in  a 
combustion  device. 

D.  Results 

The  analyses  of  multiple  integrated 
regulatory  alternatives  showed  that 
there  is  no  single  control  technology 
currently  available  that  reduces 
pollutant  discharges  to  the  water  and  air 
to  the  levels  required  by  the  respective 
statutes.  The  demonstrated  control 
technologies  that  can  serve  as  the  bases 
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for  BAT.  PSES.  NSPS.  PSNS.  and  BPT 
limitations  pose  no  significant  adverse 
impacts  to  and  have  some  benefits  for 
air  quality.  Similarly,  the  air  control 
technologies  that  can  serve  as  the  basis 
for  the  NESHAP  standards  pose  no 
significant  adverse  impacts  on  and  have 
some  benefits  for  water  quality. 
Therefore,  combining  the  best  control 
technology  options  for  effluent 
limitations  with  the  best  control 
technology  options  for  the  air  emission 
standards  represents  a  reasonable 
method  for  constructing  the  integrated 
regulatory  alternative. 

EPA  selected  control  options  for  the 
BAT,  PSES.  and  BPT  limitations  and  the 
NESHAP  are  based  on  evaluation  of 
pollutant  reductions,  costs,  cost 
effectiveness,  and  economic, 
environmental,  and  energy  impacts. 
Prior  to  selection  of  the  proposed  rules, 
an  integrated  regulatory  alternative 
comprising  the  sum  of  the  proposed 
control  options  for  the  four  standards 
was  constructed.  Impacts  of  the 
combined  standards,  including 
pollutant  reductions,  costs,  cost 
effectiveness,  and  economic, 
environmental,  and  energy  impacts, 
were  then  assessed.  This  coordinated 
evaluation  ensures  that  today's 
proposed  regulations  fully  satisfyall  the 
relevant  statutory  requirements  while 
minimizing  cross-media  pollutant 
transfer,  encouraging  the  use  of 
pollution-preventing  process  changes, 
and  ensuring  the  greatest  environmental 
benefit  for  the  pollution  control  costs. 
Specific  results  of  the  Agency's 
evaluation  and  the  selected  integrated 
regulatory  ahemative  are  presented  in 
Section  XI  of  this  notice. 

VII.  Description  of  the  Industry 

A.  Pulp  and  Paper  Manufacturing 
Facilities 

Presented  below  is  a  brief  summary 
description  of  the  pulp,  paper,  and 
paperboard  industiy.  Other  descriptive 
characteristics  of  the  industry  are 
detailed  in  sections  IX.B..  IX.C,  IX.D., 
and  1X.E.  of  this  notice;  chapter  4.0  of 
the  technical  water  development 
dociunent;  and  in  the  NESHAP 
Background  Information  Document 
(BID).  Based  upon  responses  to  EPA's 
1990  National  Census  of  Pulp,  Paper, 
and  Paperboard  Manufacturing 
Facilities,  the  Agency  estimates  that 
there  are  approximately  565 
manufacturing  facilities  located  in  42 
States.  The  major  pulp  production  areas 
in  the  U.S.  are  the  Southeast,  Northwest. 
Northeast,  and  Northern  Central  regions, 
due  to  availability  of  fiber  himish  and 
processing  fedlities. 


The  565  manufacturing  facilities  that 
EPA  has  considered  for  regulation 
comprise  either  integrated  pulp  and 
pajser  mills,  where  pulp  is 
manufactured  on-site  from  virgin  wood 
fiber,  secondary  fiber,  or  non-wood 
fiber;  or,  non-integrated  paper  mills 
where  only  paper  or  paperboard 
products  are  manufactured  from 
purchased  pulp  or  pulp  produced 
elsewhere.  There  are  approximately  290 
integrated  pulp  and  paper  mills  and  275 
non-integrated  paper  mills. 

B.  Manufacturing  Processes 

1.  Raw  Materials 

There  are  four  major  types  of  fiber 
furnish  used  for  papermaking:  (a) 
Hardwood;  (b)  softwood;  (c)  secondary 
fibers  (recycled  fiber);  and  (d)  non-wood 
fibers.  Pulps  produced  from  hardwood 
trees  (oak,  maple,  birch,  beech,  and 
others)  contain  relatively  short  fibers, 
which  produce  pulps  of  higher  density. 
Pulps  produced  &x)m  softwood  trees 
(pine,  spruce,  hemlock,  and  others) 
contain  longer  fibers,  which  produce 
pulps  of  greater  strength.  Many  papers 
are  made  from  blends  of  hardwood  and 
softwood  pulps  to  take  advantage  of 
softwood  pulp  strength  and  hardwood 
pulp  density.  About  twice  as  much 
softwood  pulp  is  produced  in  the  U.S. 
compared  to  hardwood  pulp. 

Wood  pulp  is  manufactured  from 
trees  brought  to  the  pulp  mill  in  the 
form  of  logs  ("round  wood"),  or  in  the 
form  of  wood  chips.  Sawdust  from  saw 
mills  is  also  used  as  a  fiber  fomish.  At 
most  mills,  the  tree  bark  is  removed 
from  round  wood  using  mechanical 
debarkers.  The  debarked  logs  are  then 
mechanically  chipped,  sized  and  stored 
in  piles  .prior  to  pulping. 

"Secondary  fibers"  is  the  term  used  to 
apply  to  furnish  obtained  from  the 
recycle  of  waste  papers  and  paperboard. 
Depending  upon  waste  paper 
segregation  and  processing,  secondary 
fibers  can  be  converted  into  most  grades 
of  finished  paper.  Examples  of  non- 
wood  fibers  include  cotton,  sugar  cane 
waste  called  bagasse,  flax,  and  hemp. 
Non-wood  fibers  are  most  often  used  to 
produce  low  volume,  specialty  grades  of 
paper.  Certain  plastics  and  latexes  are 
also  used  for  specialty  papermaking. 

2.  Pulping  Processes 

In  1992.  as  reported  by  the  American 
Forest  and  Paper  Association.  U.S.  pulp 
and  paper  industry  produced  90.7 
million  tons  of  palp  by  the  following 
processes:  (a)  Chemical  Pulp  (60.3 
percent);  (b)  Secondary  Fiber  Pulp  (28.0 
percent);  (c)  Mechanical  Pulp  (7.2 
percent);  and  (d)  Semi-Chemical  Pulp 
(4.5  percent).  The  principal 


distinguishing  characteristics  and  the 
major  products  associated  with  each 
pulping  process  are  briefly  described 
below  and  are  reviewed  in  detail  in  the 
technical  water  development  document. 

Chemical  pulping  processes  are 
carried  out  using  concentrated  chemical 
solutions  at  high  temperature  and  under 
pressure.  The  processes  are 
characterized  by  chemical  pulps  with 
relatively  low  yield  and  pure  fibers  that 
impart  particular  properties  that  are 
important  to  high  grade  products. 
Examples  of  chemical  pulping  processes 
are  kraft,  soda,  and  sulfite.  Extensive 
chemical  recovery  cycles  or  byproducts 
production  are  necessary  for  economical 
operation  of  chemical  pulp  mills. 
Modifications  of  the  kraft  and  sulfite 
pulping  and  bleaching  processes  are 
used  to  produce  "dissolving  "  grades  of 
pulp  for  manufacture  of  selected 
products  where  a  high  purity  of  alpha 
cellulose  and  the  virtual  absence  of 
lignin  is  desired. 

Secondary  fiber  pulping  is  carried  out 
mechanically  where  waste  paper  and 
board  products  are  solubilized  in  water. 
Impurities  (e.g..  staples,  clips,  plastics, 
adhesives)  are  removed  by  various 
cleaning  steps,  depending  upon  the 
grade  of  wastepaper  processed  and  the 
product's  end  use.  If  secondary  fiber 
pulps  will  be  used  for  the  manufacture 
of  printing  grades  of  paper,  the  pulp 
must  also  be  deinked  by  chemical  and 
mechanical  methods.  The  grades  of 
paper  and  paperboard  produced  from 
recycled  papers  or  wastepapers  are 
highly  dependent  upon  the  quality  of 
the  wastepaper. 

Often,  pulps  are  produced  at 
integrated  pulp  and  paper  mills  by  more 
than  one  method.  Pulps  are  blended  to 
take  advantage  of  the  various  properties 
of  specific  pulps.  Because  of  the 
increasing  trend  for  use  of  recycled 
paper  products,  secondary  fiber  is  used 
to  augment  the  virgin  wood  fiber  supply 
at  many  chemical  pulp  mills.  Market 
pulp  mills  are  those  where  pulp  is 
produced  to  customer  specifications  for 
sale  in  this  country  or  exported. 
Usually,  only  one  type  of  pulping 
process  is  used  at  each  market  pulp 
mill.  Market  bleached  kraft  pulp  is  the 
predominant  grade  of  market  pulp 
produced  in  the  United  States. 

Mechanical  pulping  is  conducted  by 
mechanical  energy,  with  little  or  no  use 
of  chemicals  and  moderate  or  oe  use  of 
heat.  The  process  has  high  yield  and 
results  in  short,  impure  fibers  that 
exhibit  good  print  quality.  It  is  generally 
not  feasible  to  produce  highly  bleached 
mechanical  pulp.  Examples  of 
mechanical  pulps  are  stone 
groundwood,  refiner  mechanical,  and 
chemi-thermo-mechanical  pulps. 
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Semi-Chemical  pulping  is  conducted 
with  combinations  of  chemical  and 
mechanical  treatments.  The  processes 
have  intermediate  yields  and  result  in 
pulps  with  a  wide  range  of  properties 
depending  upon  the  degree  of 
mechanical  and  chemical  methods  used. 
A  common  semi-chemical  pulping 
process  is  the  Neutral  SulHte  Semi- 
Chemical  process  used  to  i>roduce 
corrugating  medium.  Some  mills  use 
only  chemical  pulping. 

3.  Pulp  Bleaching 

Pulps  may  either  be  used  to  produce 
unbleached  final  products  from  the 
pulping  process,  or  pulps  nray  be 
chemi^ly  bleached  to  desired  levels  of 
brightness  for  the  production  of  other 
products.  Bleached  pulps  are  used  for 
products  where  high  purity  is  required 
and  yellowing  (or  color  reversion)  is  not 
desired  (e.g.,  prrntirtg  and  writing 
papers,  food  contact  papers,  sanitary 
paper  products).  Unbleached  pulp  is 
typically  used  for  production  of 
boxboard,  linerboard,  and  grocery  bags. 
BItMching  is  used  to  whiten  pulp  by 
chemically  altering  the  colorir\g  matter 
and  ta  Impart  a  higher  brightness.  The 
selection  of  wood  type  for  pulping,  the 
pulping  process  used,  arid  the  desired 
qualities  and  end  use  of  the  paper 
product  greatly  affect  the  type  and 
degree  of  pulp  bleeching  required. 
There  are  two  basic  methods  to  increase 
the  brightness  of  pulps.  The  first  is  to 
use  selective  bleaching  agents  that 
destroy  some  of  the  colored  compounds, 
without  significantly  reacting  with 
iignin,  which  binds  wood  fibers 
together.  This  method  is  used  to 
brighten  pulps  with  high  Iignin  content 
such  as  groundwood  and  semi-chemical 
pulps.  High  brightness  values  are 
difficult  to  achieve  without 
delignification,  and  significant 
delignification  of  these  pulps  is  not 
desirable  due  to  the  negative  impact  on 
yield.  The  second  method  of  bleaching 
includes  complete  or  near-complete 
removal  of  the  Iignin  remaining  after 
chemical  pulping,  followed  by  further 
bleaching  of  the  pulp  to  a  desired  degree 
of  brightness.  The  latter  method  is  used 
to  bleach  kraft.  soda  and  sulfite  pulps  to 
higher  bri^tness  levels. 

In  recent  years  there  has  been  a  mafor 
trend  in  the  industry  toward  reducing 
both  the  types  and  amount  of  chlorine 
and  chlorine-containing  chemicals  used 
for  pulp  bleaching.  Most  of  these 
changes  have  occurred  as  a  result  of 
product  quality  considerations  and 
environmental  concerns  about  the 
presence  of  dioxins  and  other 
chlorinated  compounds  in  pulp  and 
paper  products  resulting  from  the 
bleaching  of  palps  with  chlorine  and 


chlorine-containing  compounds.  At 
many  mills,  dihwine  dioxide  Is  beirtg 
used  in  first  stage  of  bleaching  in  place 
of  some  or  all  oif  the  dilorine;  use  of 
hypochlorite  has  diminished  in 
res{>onse  to  concerns  about  rfiloroforra 
emissionr,  and  significant  efforts  have 
been  made  by  many  mill  operators  to 
improve  delignification  prior  to 
bleaching  to  minimize  bleach  chemical 
usage  and  the  attendant  formation  of 
unwanted  chlorinated  by-prodiicts.  At 
this  writing,  commercial  prodaction  of 
market  grades  of  high  brightness 
bleached  softwood  kraft  pulp  has  not 
been  achieved  without  the  use  of  any 
chlorine  or  chlonne  derivatives.  Totally 
chlorine  free  bleaching  of  selected 
market  grades  of  sulfite  pulps  has  been 
demoostrated  in  Europa. 

4.  Paper  Making 

Depending  upon  end  use.  unbleached 
or  bleached  pulp  is  processed  by  beating 
and  refining  prior  to  papenoaking. 
Chemicals  are  also  added  to  impart 
s(>ecirH:  properties  to  the  finished 
product. 

VIII.  Snnnnary  oTData  Gathering 
Efforts 

A.  Wastewater  Sampiing  Program 

This  section  presents  a  brief  overview 
of  EPA's  wastewater  sampling  program. 
Details  of  this  data  gathering  effort  are 
presented  in  Chapter  3.2  of  the  technical 
water  development  document.  Also, 
findings  from  EPA's  sampling  program 
are  discussed  in  section  IX.B.  of  this 
notice.  Detailed  support  documentation 
can  be  found  in  section  7.5  of  the  public 
record  for  the  effluent  limitations.       * 
During  the  development  of  the  proposed 
rules,  the  Agency  conducted  two 
wastewater  sampling  programs 
consisting  of  13  short-term  studies  and 
a  long-term  study, 

1.  Short-Term  Studies 

The  Agency  conducted  13  short-term 
sampling  episodes  from  1988  through 
mid-1993.  The  first  three  sampling 
episodes,  performed  in  1988,  served  as 
screening  episodes  and  allowed  the 
Agency  to  narrow  the  list  of  pollutants 
to  be  examined  during  future  episodes. 
During  these  first  three  episodes, 
samples  were  analyzed  for  the  following 
groups  of  analytes:  Chlorinated  dioxins 
ar>d  furans,  chlorinated  phenolics, 
volatile  organics,  semi-volatile  organics, 
pesticides/herbicides,  metals, 
conventional  pollutants  (BOD?  and 
TSS),  and  nonconventional  pollutants 
(ODD  and  TOX).  Subsequently,  EPA 
conducted  ten  short-term  sam^ing 
episodes  between  1989  and  1993. 
During  these  episodes,  samples  were 


analyzed  for  a  limited  set  of  analytes: 
Chlorinated  dioxins  and  furam, 
chloriitated  phenolics,  volatile  organics. 
BODs.  COD.  TSS.  TOX,  and  AOX.  Mills 
were  selected  for  participation  in  the 
short-term  sampling  program  because 
they  utilized  particular  pulping  or 
bleaching  technologies,  wastewater 
treatment,  or  fiber  fiimishes. 

At  each  mill  sampled  in  the  period 
1988  through  1990,  sampling  points 
were  selected  to  characterize  wastewater 
discharges  from  various  process  areas 
(brownstock  wash  watm.  bleach  plant 
filtrates,  and  paper  machine  %vhite 
water),  mill  exports  (final  effluent,  pulp, 
and  sludge),  th^  performance  of  the 
wastewater  treatment  system  (one  or 
more  influents  and  effluents),  and  mill 
process  water  and  brownstock  pulp.  For 
the  sampling  episodes  that  occurred  in 
1992  and  1993.  the  sampling  points 
were  limited  to  bleach  plant  filtrates, 
bleached  pulp,  and  wastewater 
treatment  system  samples. 

Data  obtained  from  the  short-term 
sampling  program  provided  EPA  with 
valuable  information  about  mill 
operations  and  pollutant  discharges 
during  the  period  from  1988  to  1993. 
One  important  finding  was  that,  since 
1988,  many  mills  made  process 
technology  and/or  operating  changes  in 
the  bleach  plant  intended  to  reduce  the 
formation  of  dioxins,  furans,  and  other 
chlorinated  pollutants.  Some  data  from 
the  short-term  study  were  used  to 
develop  the  effluent  limitations  and 
standards  proposed  today. 

2.  Long-Term  Study 

The  Agency's  long-term  study  was 
undertaken  to  generate  the  data 
necessary  for  developing  effluent 
limitations  and  standards.  The  study 
was  a  cooperative  effort  between  EPA 
and  the  industry.  Representing  the 
paper  industry,  the  American  Paper 
Institute  (now  the  American  Forest  and 
Paper  Association,  or  AFPA)  and  the 
National  Council  of  the  Paper  Industry 
for  Air  and  Stream  Improvement,  Inc. 
(NCASI)  cooperated  with  EPA  in 
substantially  ej^anding  the  scope  of  the 
Agency's  study.  In  particular,  AFPA  and 
NCASI  coordinated  and  conducted  the 
expanded  collection  and  analysis  of 
data  hxMi  four  mills  selected  by  the 
Agency  to  an  additional  four  mills 
selected  by  the  industry,  for  a  total  of 
eight  pulp  and  paper  mills.  In  addition, 
the  scope  of  the  study  was  expanded  to 
cover  two  nine-we^  periods  (summer 
1991  and  winter  1991-1992). 

These  eight  mills  were  selected  to 
participate  in  the  long-term  study 
sampling  program  because  they  utilized 
particular  pulping  or  bleaching 
technologies,  wastewater  treatment,  or 
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fiber  furnishes.  At  each  mill,  sampling 
points  were  selected  to  characterize  the 
bleach  plant  effluent,  plant  exports 
(final  efiluent.  pulp,  and  sludge),  and 
the  performance  of  the  wastewater 
treatment  system.  Bleach  plant  effluents 
were  characterized  by  collecting 
samples  that  represent  the  total 
discharge  from  a  bleach  line,  typically 
an  acid  filtrate  (or  acid  sewer)  and  an 
alkaline  filtrate  (or  alkaline  sewer)  and 
other  filtrates  that  may  be  discharged 
separately.  Mill  process  water,  the 
influent  and  effluent  from  wa.stewater 
treatment,  bleached  pulp,  and 
wastewater  treatment  sludge  were  also 
sampled.  EPA  analyzed  for  the 
following  pollutants:  Volatiles,  dioxins 
and  furans,  chlorinated  pheqolics.  AOX. 
BODs.  TSS.  and  color.  AOX.  BOD5,  TSS. 
and  color  were  analyzed  only  in 
influent  to  and  effluent  from  wastewater 
treatment. 

Samples  were  collected  during  one 
24-hour  period  each  week  for  nine 
weeks  in  the  summer  of  1991  and  each 
week  for  nine  weeks  in  the  winter  of 
1991-1992.  Each  week,  mill  personnel 
were  responsible  for  collecting  the 
samples,  and  accurately  reporting 
wastewater  flow,  bleached  pulp 
production,  and  mill  operating 
conditions.  Detailed  sampling  plans 
were  prepared  by  the  Agency  and 
reviewed  with  mill  personnel  prior  to 
the  first  week  of  sampling.  NCASI  and 
EPA-contractor  staff  were  on-site  during 
the  first  week  of  sampling  at  each  mill 
during  the  summer  program.  The 
Agency  audited  sampling  performance 
in  the  eighth  or  ninth  week  of  the 
summer  program,  and  again  during  the 
winter  program  to  assess  whether  mill 
personnel  were  following  the  site- 
specific  sampling  plans.  Summer  and 
winter  program  audit  rep>orts  were 
prepared  for  each  mill.  These  reports 
generally  contain  confidential  business 
information  (CBI)  pertaining  to  mill 
operations  during  the  study.  At  the 
conclusion  of  the  study,  a  non- 
confidential audit  report  was  prepared 
to  summarize  audit  results  from  both 
the  summer  and  winter  programs  for  all 
eight  mills.  These  reports  are  contained 
in  section  7.5.2  of  the  public  record 
supporting  the  proposed  effluent 
limitations.  The  audits  uncovered 
relatively  few  significant  deviations 
from  established  sampling  and  sample 
handling  protocols. 

The  ^ency  and  NCASI  jointly 
reviewed  the  quality  of  the  long-term 
study  analytical  data.  Analytical  data 
that  did  not  meet  appropriate  criteria 
were  further  studi^  or  excluded  from 
EPA's  database.  An  engineering  review 
of  the  data  was  also  conducted,  and 
based  upon  that  review,  certain 


additional  data  were  excluded.  For 
example,  all  data  for 
trichlorofluoromethane  and  some  data 
for  methylene  chloride  were  excluded 
from  the  database  because  it  appeared 
that  the  presence  of  these  compounds  in 
some  samples  was  due  to  contamination 
during  sampling,  preservation, 
shipping,  or  analysis.  Overall,  a  small 
portion — approximately  6  percent — of 
the  analytical  determinations  were 
excluded  from  the  database  because  the 
data  failed  to  meet  analytical  method 
QA/QC  requirements.  The  long-term 
study  provided  the  Agency  with  the 
analytical  data  and  mill  information 
necessary  for  the  development  of  the 
effluent  limitations  and  standards 
proposed  today.  Detailed  information 
concerning  the  long-term  study, 
including  the  engineering  review  of  the 
data,  can  be  found  in  section  7.5.2  of  the 
public  record  in  the  water  docket. 

B.  1990  National  Census  of  Pulp,  Paper, 
and  Paperboard  Manufacturing 
Facilities 

In  early  1989,  EPA  began  to  develop 
a  questionnaire  to  gather  the  technical 
and  financial  information  necessary  for 
rulemaking.  EPA  met  with  industry 
representatives  and  environmental 
groups  during  the  questionnaire 
development  process  in  an  effort  to  keep 
these  parties  informed  of  the  Agency's 
plans  and  to  solicit  informed  comments 
on  questionnaire  design.  In  July  1989, 
EPA  shared  a  preliminary  draft  of  the 
questionnaire  with  representatives  of 
the  pulp  and  paper  industry  to  obtain  a 
technical  review  of  terminology. 
Between  late  August  1989  and 
November  1989,  EPA  met  several  times 
with  industry  representatives  to  discuss 
the  draft  questionnaire.  The  Agency 
benefitted  from  industry's  comments  by 
making  improvements  to  the  clarity  and 
organization  of  the  questions. 

EPA  sent  a  pre-test  version  of  the 
questionnaire  to  nine  mills  on  December 
6, 1989  and  subsequently  reviewed  each 
mill's  experience  in  completing  the 
questionnaire.  All  responses  fivm  the 
pre-test  were  received  by  mid-February 
1990,  and  the  questionnaire  was  again 
revised  after  further  discussions  with 
industry  representatives  and  pre-test 
participants.  A  copy  of  the  pre-test 
questionnaire  was  supplied  to 
environmental  groups,  and  comments 
received  were  incorporated  as 
appropriate. 

On  May  2, 1990,  EPA  submitted  the 
questionnaire  and  a  supporting 
statement  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval,  as  required  by  the  Paperwork 
Reduction  Act,  and  the  questionnaire 
was  distributed  in  October  1990. 


The  questionnaire  was  administered 
as  a  census  to  all  pulp  and  paper 

manufacturing  facilities.  The  census 
requested  the  following  information: 
process  and  production  data:  data  on 
water  use.  waste  characteristics,  and 
current  wastewater  treatment 
operations;  wastewater  treatment  sludge 
disposal  practices  data;  air  emissions 
data;  information  on  the  potential  for 
worker  exposure  to  dioxin;  and 
financial  and  economic  information. 

In  October  and  November.  1990.  EPA 
sent  letters  to  each  res(>ondent 
containing  clarifying  instructions  to  the 
questionnaire.  EPA  also  pkarticipated  in 
two  workshops  sponsored  by  the 
industry  in  late  October  and  early 
November,  1990,  to  assist  pulp  and 
paper  mill  staff  in  responding  to  the 
questionnaire. 

Materials  supporting  the  development 
of  the  questionnaire  can  be  found  in 
Section  3.1  of  the  public  record  in  the 
Office  of  Water  Docket.  These  materials 
include  correspondence  with  industry 
representatives,  environmental  groups, 
and  OMB;  meeting  reports;  preliminary 
drafts  of  the  questionnaire;  and  the 
information  collection  request  package 
submitted  to  OMB. 

C.  Data  Gathering  Activities  for  Air 
Emission  Standards 

EPA  used  three  types  of  technical 
information  for  development  of  the 
NESHAP:  (1)  A  voluntary  survey  of 
mills  that  chemically  pulp  wood  fiber 
conducted  by  an  industry  trade 
association.  (2)  review  of  existing 
information  pertaining  to  the  pulp  and 
paper  industry,  including  existing  State 
and  local  regulations:  and  (3)  results  of 
an  EPA  sampling  program,  liiese 
information  sources  are  described 
further  below. 

1.  API/NCASI  Voluntary  Mill  Sur\'ey 

In  1992.  API  (now  the  American 
Forest  and  Paper  Association)/NCASI 
conducted  a  voluntary  survey  of  mills 
that  chemically  pulp  wood  fiber. 
Information  from  this  survey  was  used 
to  determine  baseline  controls  and 
components  of  the  MACT  regulatory 
floor.  There  were  124  responses  to  the 
survey,  which  included  information  on 
wood  pulping,  bleaching,  papermaking. 
and  combustion  processes. 

The  survey  was  designed  to  obtain 
information  on  pulping  and  teaching 
processes,  control  technologies,  and 
emissions  at  the  mills.  The  survey 
requested  information  related  to 
atmospheric  emissions  from  (1) 
chemical  pulping  and  recovery  vent 
gases;  (2)  incineration  devices  for  non- 
condensible  gases  (NCGs);  (3)  steam  and 
air  strippers;  (4)  tall  oil  acidulation;  and 
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(5)  bleach  plants.  In  addition, 
information  was  requested  related  to 
process  waters  and  wastewaters 
generated  in  the  pulping  area  and 
bleach  plant.  A  discussion  of  speciRc 
information  obtained  by  this  survey  is 
included  in  the  BID. 

2.  State  and  Local  Regulations 

Information  was  gathered  on  existing 
State  and  local  regulations,  permits,  and 
permitting  requirements  for  pulp  and 
paper  mills.  This  information  was  used 
to  supplement  the  voluntary  survey 
information  for  baseline  control  levels 
for  air  emissions  from  kraft,  soda, 
sulfite,  and  semi-chemical  mills.  All  ten 
EPA  regions  were  contacted  to  identify 
the  States  with  the  most  active  pulp  and 
paper  facilities.  Seventeen  States  were 
found  to  have  regulations  speciHc  to  the 
pulp  and  paper  industry. 

Information  obtained  included  data 
on  the  pollutants  and  emission  sources 
covered,  emissions  limits  and/or  control 
methods  specified,  and  type  of 
compliance  monitoring  required. 

3.  Sampling  and  Analytical  Program 

The  sampling  and  analytical  program 
included  detailed  testing  of  air  and 
liquid  samples  from  pulp  and  paper 
mills  that  chemically  pulp  wood  fiber. 
The  program  was  conducted  to  gather 
data  to  characterize  HAP  emission 
points  within  the  pulp  and  paper 
industry  and  to  develop  emission 
factors  for  these  points.  In  addition,  the 
sampling  program  was  conducted  to 
evaluate  the  effectiveness  of  various 
controls  under  consideration  for  MACT. 

Air  emission  samples  were  collected 
from  pulping  and  bleaching  unit  process 
vents  and  liquid  samples  were  collected 
from  process  streams  from  five  mills. 
The  five  mills  included  three  kraft  mills, 
one  kraft  and  semi-chemical  mill,  and 
one  sulfite  mill.  The  sampling  and 
analysis  program  and  its  results  are 
described  in  the  BID. 

EPA  is  aware  that  the  NCASI  is 
presently  conduaing  an  industry 
sampling  program  that  they  initiated  in 
the  Fall  of  1992.  Vent  gas  samples, 
process  liquid  samples,  and  process 
wastewater  samples  are  being  collected 
&t)m  a  variety  of  pulping  and  bleaching 
process  units.  Corresponding  process 
information  to  determine  what 
relationship  might  exist  between 
process  parameters  and  air  emissions  is 
also  being  gathered.  The  NCASI 
sampling  program  consists  of  13  kraft. 
two  sulfite,  and  at  least  one  stand-alone 
semi-chemical  mill.  As  of  August  1993, 
NCASI  had  completed  testing  at 
approximately  nine  of  the  selected 
mills.  NCASI  has  indicated  that  they 
plan  to  provide  the  test  data  reports  to 


the  Agency  as  they  become  available. 
They  antici{>ate  that  all  of  the  test  data 
reports  should  be  completed  and  made 
available  to  the  Agency  by  mid  to  late 
1994.  The  Agency  plans  to  consider  this 
data  for  the  promulgation  of  the 
NESHAP. 

DC.  Development  of  Efflnent  Limitations 
Guidelines  and  Standards 

A.  Industry  Subcategorization 

1.  Introduction  ^ 

In  developing  today's  proposed 
regulations,  EPA  considerea  whether 
different  effluent  limitations  and 
standards  were  appropriate  for  di^erent 
groups  of  mills  or  subcategories  within 
the  industry.  Factors  considered 
included:  processes  employed,  effluent 
characteristics,  costs,  age  of  equipment 
and  facilities,  size,  location,  engineering 
aspects  of  the  application  of  various 
types  of  control  techniques,  process 
changes,  and  non-water  quality 
environmental  impacts.  In  determining 
which  subcategories  were  appropriate 
for  these  proposed  regulations,  EPA  first 
assessed  subcategorization  under  the 
effluent  guidelines  currently  applicable 
to  this  industry  using  recently  available 
data. 

2.  Current  Subcategorization 

The  current  subcategorization  of  this 
industry  dates  to  1974,  and  was 
developed  using  data  fit)m  the  early- 
and  mid-1970's.  The  current 
subcategories  are  as  follows: 
40  CFR  Part  430 

Subpart  A    Unbleached  kraft 

Subpart  B    Semi-chemical  . 

Subpart  D    Unbleached  kraft-neutral  sulfite 

semi-chemical  (cross  recovery) 
Subpart  B    Paperboard  from  wastepaper 
Subpart  P    Dissolving  kraft 
Subpart  G    Market  bleached  kraft 
Subpart  H    Board,  coarse,  and  tissue  (BCT) 

bleached  kraft 
Subpart  I    Fine  bleached  kraft 
Subpart )    Papergrade  sulfite  (blow  pit  wash) 
Subpart  K    Dissolving  sulfite  pulp 
Subpart  L    Groundwood-chemi-mechanical 
Subpart  M    Groundwood-thermo- 

mechanical 
Subpart  N    Groundwood-coarse,  molded, 

and  news  (CMN)  papers 
Subpart  O    Groundwood-fine  papers 
Subpart  P    Soda 
Subpart  Q    Deink 

Subpart  R    Nonintegrated-fine  products 
Subpart  S    Nonintegrated-tissue  papers 
Subpart  T    Tissue  from  wastepapers 
Subpart  U    Papergrade  sulfite  (drum  wash) 
Subpart  V    Unbleached  kraft  and  semi- 
chemical 
Subpart  W    Wastepaper-moided  products 
Subpart  X    Nonintegrated-lightweight 

papers 
Subpart  Y    Nonintegrated-filter  and 

nonwoven  papers 
Subpart  Z    Nonintegrated-{>aperboard 


40  CFR  Part  431 

Subpart  A    Builders'  paper  and  roofing  felt 

3.  Rationale  for  Changing  the  Current 
Subcategorization  and  Envelopment  of 
the  Proposed  Subcategorization 

During  the  20  year  period  since  the 
current  subcategorization  was 
developed,  there  have  been  numerous 
process  and  wastewater  treatment 
changes  in  the  pulp,  paper,  and 
paperboard  industry.  In  addition,  EPA 
and  state  permit  writers  have  gained 
much  experience  implementing  the 
current  effluent  limitations  guidelines 
and  standards  for  the  pulp  and  paper 
industry  since  the  regulations  were  first 
promulgated.  Frequently,  those  permit 
writers  have  found  that  a  single  mill 
will  contain  processes  that  fall  within 
two,  three  or  more  subcategories.  This 
situation  greatly  complicates  the  task  of 
permit  writing,  requiring  considerable 
additional  information  gathering,  time, 
and  resources.  As  a  resuh  of  the 
foregoing,  the  Agency  analyzed  the  most 
recent  data  from  the  pulp  and  paper 
industry  to  determine  if  the  revised 
regulations  might  appropriately  contain 
fewer  subcategories.  The  first  step  in  the 
subcategorization  analysis  was  to 
determine  long-term  average  (LTA) 
effluent  characteristics  for  the  current 
subcategories.  For  this  analysis,  EPA 
used  effluent  BODs  and  TSS  loadings 
supplied  in  the  questionnaire  for  1989 
by  every  direct-discharging  mill. 

During  the  development  of  the 
proposed  regulations,  EPA  received 
comments  concerning  the  use  of  effluent 
characteristics  in  its  subcategorization 
analysis.  Some  of  these  comments  urged 
EPA  to  use  raw  waste  load,  instead  of 
effluent,  data  for  this  purpose.  In  the 
early-to-mid  1970'8.  the  Agency 
generally  used  raw  waste  load  data  in  its 
subcategorization  analysis  because 
many  mills  had  not  installed  well- 
operated  wastewater  treatment  systems 
and  the  overall  level  of  wastewater 
treatment  provided  by  the  industry  was 
not  consistent  among  mills  with  similar 
manufacturing  processes.  The  raw  waste 
load  data  were  used  because  end-of-pipe 
data  were  not  uniformly  available.  At 
that  time,  EPA  found  that  untreated 
wastewater  loadings  were  highly 
variable  for  different  processes.  As  a 
result,  the  Agency  concluded  that 
untreated  loadings  provided  a 
reasonable  basis  to  subcategorize  the 
industry  because  the  costs  for  mills  with 
similar  untreated  wastewater  loadings  to 
achieve  uniform  effluent  levels  would 
be  similar. 

Since  the  early-to-mid  1970's,  most 
mflls  have  installed  secondary 
wastewater  treatment  systems,  and  end- 
of-pipe  discharge  data  supplied  in  the 
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1990  Census  for  most  mills  show  that 
the  degree  of  end-of-pipe  wastewater 
treatment  provided  by  the  industry  is 
much  more  uniform  than  it  was  during 
the  1970*8.  EPA  determined  that  the 
subcategorization  analysis  and  its 
consideration  of  the  factors  in  CWA 
section  304(b),  especially  those 
specifying  processes  employed  and 
engineering  aspects  of  the  application  of 
various  types  of  control  techniques,  are 
more  appropriately  conducted  for  the 
pulp,  paper,  and  paperboard  industry 
using  end-of-pipe  data  than  raw  waste 
data  because  these  data  accurately 
represent  a  mill's  ability  to  comply  with 
effluent  limitations  and  standards  and 
achieve  pollutant  reductions. 

The  mills  were  arranged  according  to 
the  current  subcategorization  scheme 
shown  above.  In  order  to  assess  the 
effluent  characteristics  for  a  specific 
subcategory,  the  ideal  approach  would 
be  to  use  only  those  mills  with  100 
percent  of  their  production  in  that 
subcategory.  However,  the  1990  Census 
revealed  that  some  subcategories  did  not 
have  an  adequate  niunber  of  mills  with 
100  percent  production  in  the 
subcategory  to  characterize  the  effluent 
characteristics  in  that  subcategory.  As  a 
result.  EPA  determined  that,  for  most 
subcategories,  for  the  purpose  of 
determining  subcategory-specific  LTAs, 
•subcategory  effluent  characteristics  were 
based  on  mills  with  85  to  100  percent 
'  production  in  that  subcategory. 

In  performing  its  subcategorization 
analysis.  EPA  created  a  database 
comprised  of  all  mills  with  wastewater 
treatment  technologies  representative  of 
secondary  treatment.  Examples  of  mills 
not  included  in  th  9  database  include 
indirect  dischargers,  intermittent 
dischargers,  mills  *vith  no  treatment, 
zero  dischargers,  mills  with  poor 
performance  due  to  the  lack  of  primary 
or  secondary  treatment,  and  mills  that 
did  not  operate  during  significant 
portions  of  1989. 

The  LTA  for  BODj  and  TSS  loadings, 
normalized  by  production,  were  then 
determined  for  each  mill.  When  EPA 
reviewed  the  data  for  the  mills  arranged 
in  the  current  subcategories,  there  were 
a  number  of  subcategories  with  similar 

E reduction  processes,  such  as  market 
leached  kraft  and  fine  bleached  kraft, 
where  the  effluent  quality  was  also 
similar.  EPA  combined  these  similar 
subcategories  and  evaluated  the  impact 
of  the  other  factors  specified  in  CVVA 
section  304(b).  None  of  these  factors 
provided  led  EPA  to  conclude  that 
further  or  different  subcategorization 
would  be  appropriate.  Combinations 
were  not  made  where  eflluent  quality 
values  were  similar  but  production 
processes  were  not  similar. 


EPA  also  considered  removal  of  toxic 

pollutants  in  its  subcategorization 
analysis.  In  general,  the  toxic  pollutants 
of  concern  are  discharged  by  mills  that 
bleach  pulp  with  chlorine-containing 
compounds.  In  the  proposed 
subcategorization  scheme,  EPA 
separates  mills  that  bleach  pulp  from 
mills  that  do  not  bleach  pulp.  The  resuh 
is  that  not  all  mills  using  similar 
pulping  processes  are  in  the  same 
subcategory,  because  some  bleach  pulp 
and  some  do  not. 

EPA  recognizes  that  the  current 
subcategorization  scheme  for  the  pulp 
and  paper  effluent  guidelines  and 
standards  has  been  in  effect  for  many 
years  and  is  femiUar  to  many  industry 
representatives  and  others.  During  the 
process  of  developing  these  prepensed 
regulations,  EPA  received  several 
specific  comments  concerning  the 
impacts  of  consolidating  subcategories 
in  the  manner  proposed  today.  EPA 
invites  additional  comment  concerning 
today's  proposed  subcategorization 
scheme.  In  particular,  EPA  invites 
comments  on  (1)  whether  any  specific 
subcategories  proposed  today  should  be 
divided  into  smaller  subcategories,  and 
(2)  whether  any  specific  subcategories 
proposed  today  should  be  combined  to 
form  larger  subcatego.  ies.  Without 
limiting  the  foregoing,  EPA  si)ecifically 
invites  comment  on  whether  the 
bleached  papergrade  kraft  and  soda 
subcategory  should  be  divided  to 
distinguish  between  bleached 
papergrade  kraft  and  soda  mills,  and 
whether  the  dissolving  sulfite  pulp 
subcategory  should  be  further 
subdivided  to  distinguish  between 
different  grades  of  pulp  produced. 

4.  Proposed  Subcategorization  and 
Applicability  of  Regulations 

EPA  determined  that,  based  upon 
recent  available  data  from  the  mills,  the 
current  subcategories  could 
appropriately  be  combined  and 
reorganized  into  12  proposed 
subcategories.  Each  of  the  new  proposed 
subcategories  is  comprised  of  mills 
using  similar  processes  and  attaining 
similar  effluent  quality.  The  proposed 
subcategorization  scheme  and  a 
comparison  of  this  scheme  to  the 
current  subcategorization  scheme  is 
presented  in  Table  IV.A.l-l  (in  the 
summary  discussion  of  today's  rules). 

EPA  is  also  prop>osjng  to  merge  the 
current  40  CFR  part  431  subpart  A 
(builders'  paper  and  roofing  feh)  into 
the  profmsed  40"  CFR  part  430  subpart 
J,  the  secondary  fiber  non-deink 
subcategory.  Detailed  information  about 
the  subcategorization  analysis  is 
presented  in  section  five  of  the  technical 
water  development  document.  Facilities 


with  production  covered  by  more  than 
one  subcategory  are  subject  to  the 
effluent  limitations  in  more  than  one 
subcategory  as  well. 

The  subcategories  of  the  pulp,  paper, 
and  paperboard  industry  for  which 
regulations  are  proposed  m  this 
rulemaking  are  defined  as  follows: 

a.  Dissolving  Kraft  Subcategory 
(Subpart  A).  This  subcategory  includes 
productidn  of  a  highly  bleached  and 
purified  kraft  wood  pulp  using  an 
alkaline  sodium  hydroxide  and  sodium 
sulfide  cooking  liquor  with  acid 
prehydroiysis.  The  principal  product  is 
a  highly  bleached  and  purified 
dissolving  kraft  wood  pulp  used 
primarily  for  the  manufacture  of  rayon, 
viscose,  acetate,  and  other  products 
requiring  a  high  percentage  of  alpha 
cellulose  and  a  low  percentage  of 
hemicellulose.  This  subcategory 
includes  production  at  facilities  that 
manufacture  dissolving  grade  kraft 
pulps  and  papergrade  kraft  pulps  at  the 
same  site. 

b.  Bleached  Papergrade  Kraft  and 
Soda  Subcategory  (Subpart  B).  This 
subcategory  includes  production  of  a 
bleached  kraft  wood  pulp  using  an 
alkaline  sodium  hydroxide  and  sodium 
sulfide  cooking  liquor.  Principal 
products  include  papergrade  kraft 
market  pulp,  paperboard,  coarse  papers, 
tissue  papere,  uncoated  free  sheet,  and 
fine  papers,  which  include  business, 
writing,  and  printing  papers. 

This  subcategory  also  includes 
production  of  bleached  soda  wood  pulp 
using  an  alkaline  sodium  hydroxide 
cooking  liquor.  Principal  products  are 
fine  paf>ers,  which  include  printing, 
writing,  and  business  papers,  and 
market  pulp. 

c.  Unbleached  Kraft  Subcategory 
(Subpart  C).  This  subcategory  includes 
production  of  kraft  wood  pulp  without 
bleaching  using  an  alkaline  sodium 
hydroxide  and  sodium  sulfide  cooking 
liquor.  Principal  products  include 
unbleached  kraft  market  pulp,  bag 
papers,  and  liner  board  (the  smooth 
facing  in  corrugated  boxes). 

This  subcategory  also  includes 
production  of  both  unbleached  kraft  and 
semi-chemical  wood  pulps  at  mills  with 
cross-recovery  processes.  Principal 
products  are  similar  to  those  produced 
at  stand-alone  unbleached  kraft  mills 
and  stand-alone  semi-chemical  mills. 

d.  Dissolving  Sulfite  Subcategory 
(Subpart  D).  This  subcategory  includes 
production  of  a  highly  bleached  and 
purified  sulfite  wood  pulp  using  acidic 
cooking  liquors  of  calcium,  magnesium, 
ammonium,  or  sodium  sulfites.  Pulps 
produced  by  this  process,  are  used 
primarily  for  the  manufacture  of  rayon, 
cellophane,  methyl  cellulose,  ethyl 
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cellulose,  nitra-cellulose,  cellulose 
acetate,  and  other  products  that  require 
a  high  percentage  of  alpha  cellulose  and 
a  low  percentage  of  hemiceliulose.  This 
subcategory  includes  production  at 
facilities  that  manufacture  dissolving 
grade  sulfite  pulps  and  papergrade 
sulfite  pulps  at  the  same  site. 

e.  Papergrade  Sulfite  Subcategory 
(Subpart  E).  This  subcategory  includes 
production  of  sulfite  wood  pulp,  with  or 
without  brightening  or  bleaching,  using 
an  acidic  cooking  liquor  of  calcium, 
magnesium,  ammonium,  or  sodium 
sulfites.  Principal  products  include 
tissue  papers,  fine  papers,  newsprint, 
and  market  pulp. 

f.  Semi^nemica]  Subcategpry 
(Subpart  F).  This  subcategory  includes 
production  of  pulp  fit>m  wood  chips 
under  pressure  using  a  variety  of 
cooking  liquors,  including  but  not 
limited  to  neutral  sulfite  semi-chemical 
(NSSC).  sulfur  tree  (sodium  carbonate), 
green  liquor,  and  Pennachem"^.  The 
cooked  chips  are  usually  mechanically 
refined.  Pulp  is  produced  with  or 
without  bleaching.  Principal  products 
include  corrugating  medium,  paper,  and 
pa{^rboard.  I^txiuction  of  both  semi- 
chemical  wood  pulp  and  unbleached 
kraft  wood  pulp  at  the  same  site  using 

a  cross-recovery  system  is  included  in 
the  unbleached  kraft  subcategory. 

g.  Mechanical  Pulp  Subcategory 
(Subpart  G).  Chiring  the  development  of 
the  proposed  regulations,  EPA 
frequently  referred  to  Subpart  G  as  the 
"Groundwood,  Chemi-Mechanical,  and 
Chemi-Thermo-Mechanical" 
Subcategory.  EPA  then  changed  the 
name  of  subpart  G  to  "Mechanical 
Pulp"  because  it  characterizes  the 
subcategory  more  correctly.  The  same 
mills  that  were  included  in  the 
Groundwood,  Chemi-Mechanical,  and 
Chemi-Thermo-Mechanical  Subcategory 
are  included  in  the  Mechanical  Pulp 
Subcategory. 

This  subcategory  includes  production 
of  stone  groundwood,  refiner 
mechanical,  thermo-mechanical,  chemi- 
mechanical,  and  chemi-thermo- 
mechanical  pulps.  Mechanical  pulps  are 
produced  using  mechanical  defibration 
by  either  stone  grinders  or  steel  refiners. 
Thermo-mechanical  pulp  (TMP)  is 
produced  using  steam  followed  by 
mechanical  defibration  in  refiners. 
Chemi-mechanical  pulp  (CMP)  is 
produced  using  a  chemical  cooking 
liquor  to  partially  cook  the  wood.  The 
softened  wood  fibers  are  further 
processed  by  mechanical  defibration 
using  refiners.  Chemi-thermo- 
mechanical  pulp  (CTMP)  is  produced 
using  steam  followed  by  chemical 
cooking  and  mechanical  defibration  in 
refiners.  Principal  products  include 


market  pulp,  newsprint,  coarse  papers, 
tissue,  molded  fiber  products  and  fine 
papers,  which  include  business,  writing, 
and  printine  papers. 

h.  Non-Wood  Chemical  Pulp 
Subcategory  (Subpart  H).  This 
subcategory  includes  production  of  non- 
wood  pulps  from  chemical  pulping 
processes  such  as  kraft,  sulfite,  or  soda. 
Fiber  furnishes  include  textiles  (rags), 
cotton  linters,  flax,  hemp,  bagasse, 
tobacco,  and  abaca.  Principal  products 
include  market  pulp,  cigarette  plug 
wrap  paper,  and  other  speciahy  paper 
products. 

i.  Secondary  Fiber  Deink  Subcategory 
(Subpart  1).  This  subcategory  includes 
production  of  deinked  pulps  from 
wastepa{)ers  using  a  chemical  or  solvent 
process  to  remove  contaminants  such  as 
inks,  coatings,  and  pigments.  Deinked 
pulp  is  usually  brightened  or  bleached. 
Principal  products  include  printing, 
writing,  and  business  papers,  tissue 
papers,  newsprint,  and  deinked  market 
pulp. 

j.  Secondary  Fiber  Non-Deink 
Subcategory  (Subpart  J).  This 
subcategory  includes  production  of 
pulps  from  wastepaper  without 
deinking.  Pulp  is  produced  with  or 
without  brightening.  Principal  products 
include  tissue,  paperboard.  molded 
products,  and  construction  papers. 
Construction  papers  may  be  produced 
from  cellulosic  fibers  derived  from 
wastepaper,  wood  flour  and  sawdust, 
wood  chips,  and  rags. 

k'Fine  and  Lightweight  Papers  from 
Purchased  Pulp  Subcategory  (Subpart 
K).  This  subcategory  includes 
production  of  fine  and  lightweight 
papers  produced  from  purchased  virgin 
pulps  or  secondary  fiber.  Principal 
products  include  clay  coated  printing 
and  converted  paper,  uncoated  free 
sheet,  cotton  fiber  writing  paper  and 
thin  paper,  and  lightweight  electrical 
papers. 

1.  Tissue,  Filter,  Non-Woven,  and 
Paperboard  From  Purchased  Pulp 
Subcategory  (Subpart  L).  This 
subcategory  includes  production  of 
pajjerboard,  tissue  papers,  filter  papers, 
and  non-woven  items  from  purchased 
virgin  pulps  or  secondary  fiber. 

B.  Characterization  of  Wastewaters 

This  section  describes  current  water 
use  and  wastewater  recycle  practices, 
and  the  general  characteristics  of 
wastewater,  at  the  565  mills  that 
manufacture  pulp,  paper,  and 
paperboard  in  the  U.S.  A  more  detailed 
presentation  can  be  found  in  chapter  6.0 
of  the  technical  water  development 
document.  All  pulp  and  papermaking 
processes  require  the  use  of  water; 
however,  specifics  for  any  mill  will 


depend  on  the  mill's  combination  of 
raw  material,  process  and  product. 

1.  Water  Use 

Approximately  1,551  billion  gallons 
of  wastewater  are  generated  annually  by 
pulp,  pa|>er,  and  pap)erboard 
manufacturers.  The  pulp  and  paper 
industry  is  the  largest  industrial  process 
water  user  in  the  U.S.  Water  use  in  the 
industry  has  decreased  approximately 
30  percent  since  1975,  reflecting 
significant  effort  by  the  industry  to 
reduce  consumption  and  increase 
wastewater  reuse  and  recycle.  Sources 
of  wastewater  generation  from  each 
major  process  area  in  the  industry  are 
summarized  in  Table  IX.B.1-1  and  are 
discussed  below. 

a.  Wood  Preparation.  Pulp  mills  that 
use  logs  as  raw  material  may  use  water 
for  one  or  more  of  the  following 
purposes  to  prepare  wood  for  pulping: 
log  conveyance,  log  washing,  and  wet 
debarking.  Approximately  31  billion 
gallons  of  water  per  year  are  used  in 
wood  pref>aration. 

b.  Mechanical  Pulping.  Mechanical 
pulping  processes  use  water  as  a 
coolant,  as  a  carrier  to  sluice  pulp  from 
the  body  of  the  grinder,  as  a  diluent  for 
subsequent  pulp  screening  and  cleaning 
steps,  and  to  wash  or  pretreat  chips. 
Approximately  16  billion  gallons  of 
water  per  year  are  discharged  from 
pulping  operations  at  mechanical 
pulping  mills  (this  does  not  include 
wastewater  discharged  from  mechanical 
pulping  operations  at  mills  that  also 
have  chemical  pulping  operations). 

c.  Chemical  Pulping.  In  all  types  of 
chemical  pulping,  wood  chips  are 
cooked  in  a  digester  in  an  aqueous 
chemical  solution,  at  elevated 
temperature  and  pressure.  Water  is  used 
as  a  solvent  for  cooking  chemicals,  as 
the  pulp  cooking  medium,  as  pulp  wash 
water,  and  as  a  diluent  for  screening, 
cleaning,  and  subsequent  pulp 
processing.  Wastewater  sources  from 
chemical  pulping  typically  include 
digester  relief  and  blow  condensates, 
and  discharges  from  open  screen  rooms, 
cleaners,  deckers,  and  spills  from  the 
digester  area  in  mills  with  inadequate 
spill  prevention  and  control  systems. 
Approximately  185  billion  gallons  of 
water  per  year  are  discharged  from 
pulping  operations  at  chemical  pulping 
mills. 

d.  Chemical  Recovery.  The  recovery  of 
pulping  chemicals  and  heat  is  an 
essential  component  of  an  economical 
kraft  pulping  process.  Water  enters  the 
recovery  cycle  with  weak  black  hquor 
(pulp  wash  water)  from  the  pulp  mill. 
Most  of  this  water  is  removed  from  the 
black  liquor  in  multi-stage  evaporators 
and  then  recondensed.  The  evaporator 
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condensate  is  either  discharged  as 
wastewater  or  it  may  be  recycled  to  the 
pulp  mill,  typically  to  the  pulp  washers, 

During  the  recovery  of  kraft  pulping 
chemicals,  water  is  also  used  to  wash 
the  solid  precipitates  formed  in  the 
recovery  cycle.  Washing  recovers 
sodium-  and  sulfur-containing 
(impounds  from  green  liquor  dregs  and 
lime  mud.  This  weak  wash  is  reused  in 
the  recovery  cycle  to  dissolve  recovery 
furnace  smelt.  Excess  weak  wash  is 
discharged  as  wastewater. 
Approximately  121  billion  gallons  of 
water  per  year  are  discharged  fh)m 
chemical  recovery  processes  at  kraft 
mills. 

Although  recovery  of  pulping 
chemicals  is  not  as  extensively 
practiced  at  mills  that  use  sulfite 
pulping,  sulfite  pulp  wash  water  (weak 
red  liquor)  is  evaporated,  generating  an 
evaporator  condensate  wastewater. 
Approximately  7.5  billion  gallons  of 
water  per  year  are  discharged  from 
chemical  recovery  processes  at  sulfite 
mills. 

e.  Wastepaper  Processing.  In 
processing  wastepaper,  the  paper  is 
mixed  with  water  to  form  a  dilute  slush, 
h)  this  slush,  pulp  particles  can  be 
separated  from  undesirable 
contaminants  by  physical-chemical 
means.  When  deinking  is  not  necessary, 
the  contaminants  are  removed  by 
physical  means  (e.g.,  sedimentation, 
flotation,  and  filtration).  The  wastewater 
that  contains  contaminants  is  further 
treated  to  remove  or  concentrate  the 
contaminants  and  the  recovered  process 
water  is  reused.  Deinking  requires  the 
addition  of  surfactant  chemicals  such  as 
detergents,  dispersants,  and  foaming 
agents  to  facilitate  the  physical 
separation  of  ink  particles  ftt)m  fiber. 
Approximately  31  billion  gallons  of 
water  per  year  are  discharged  from  non- 
deinking  wastepaper  processing:  33 
billion  gallons  of  water  per  year  are 
discharged  from  deinking  wastepaper 
processing. 

f.  Bleaching.  Pulp  bleaching  is  a 
staged  process  that  uses  different 
chemicals  and  conditions  in  each  stage, 
with  washing  performed  between  stages. 
Washing  removes  bleaching  chemicals 
and  any  wood  components  extracted 
during  bleaching.  Chlorine-containing 
compounds  are  the  most  widely  used 
bleaching  chemicals.  Water  is  used  as 
pulp  wash  water  and  in  the  preparation 
of  bleaching  chemicals.  The  high 
chloride  content  of  bleaching 
wastewaters  makes  them  incompatible 
with  pulping  chemical  recovery 
processes  so  they  are  discharged  as 
wastewater.  Approximately  326  billion 
gallons  of  water  per  year  are  discharged 
from  bleaching  operations. 
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g.  Pulp  handling  and  papermaking.  In 
preparation  for  papermaking.  pulp  is 
suspended  in  water,  mechanically 
conditioned  in  beaters  or  continuous 
refiners,  and  chemicals  are  added. 
Water  is  added  to  hirther  dilute  the  pulp 
and  transport  it  to  the  paper  machine. 
Water  that  drains  from  the  wet  end  of 
the  paper  machine  is  known  as  white 
water,  and  it  is  normally  captured  and 
reused  in  stock  preparation  or  on  the 
machine,  after  some  removal  of 
entrained  solids.  Excess  white  water  is 
reused  in  other  parts  of  the  paper  mill. 
Mills  that  make  paper  bom  purchased 
pulp  have  fewer  operations  in  which  to 
reuse  wastewater  than  mills  that  pulp 
wood  on-site.  Approximately  62  billion 
gallons  of  wastewater  per  year  are 
discharged  from  pulp  handling 
operations;  574  billion  gallons  per  year 
are  discharged  from  papermaking 
operations. 

2.  Wastewater  Discharge 

The  majority  of  wastewater  discharge 
(37  percent)  is  from  paper/paperboard 
making.  Bleaching  and  pulping  also 
contribute  major  portions  of  the 
wastewater  flow  discharged  by  the 
industiy  (21  and  16  percent, 
respectively).  Information  obtained  from 
the  1990  Census  showed  that,  of  the 
1,551  billion  gallons  of  wastewater 
generated  in  1989  by  the  pulp  and  paper 
industry,  91  percent  was  discharged 
directly,  9  percent  was  discharged 
indirectly,  and  approximately  1.1 
billion  gallons  of  wastewater  was 
disposed  of  by  on-site  land  application. 
Of  the  565  mills  operating  in  December 
1992  in  the  V.S..  319  are  direct 
dischargers,  203  are  indirect 
dischargers,  six  discharge  both  directly 
and  indirectly,  and  37  discharge  no 
wastewater. 

Of  the  37  mills  that  discharge  no 
wastewater,  nine  dispose  of  wastewater 
by  land  application,  while  28  achieve 
zero  discharge  through  100  percent 
recycle.  Of  the  mills  that  achieve  zero 
discharge  through  100  percent  recycle, 
one  produces  paperboard  from 
purchased  virgin  semi-chemical  pulp. 
The  other  mills  that  achieve  100% 
recycle  produce  a  variety  of  products 
ftx)m  non-deinked  secondary  fiber:  21 
produce  paperboard,  builders  paper  or 
roofing  felt,  and  six  produce  other 
products.  However,  the  Agency  was 
unable  to  confirm  its  data  concerning 
the  discharge  status  of  the  six  mills 
making  these  other  products.  The  mills 
that  achieve  100  percent  recycle  do  so 
by  segregated  cleaning,  screening,  and 
reuse  of  wastewater  within  the  process 
area  where  the  wastewater  is  generated. 
In  addition,  the  mills  recycle  recovered 
wastewater  between  process  areas. 


Pulp  and  paper  mill  wastewaters 
dominate  the  flow  into  certain  POTWs 
in  the  U.S.  At  these  "industrial" 
POTWs,  either  flow  or  BODs  load  or 
TSS  load  from  a  pulp,  paper,  and 
paperboard  category  source  is  equal  to 
or  greater  than  50  percent  of  the  total 
POTW  flow.  The  Agency  has  identified 
32  industrial  POTWs  that  treat  pulp  and 
paper  industry  wastewaters  to  this 
extent.  Typically,  the  facility  co-treats 
municipal  sewage.  The  mills 
discharging  wastewater  to  these  POTWs 
have  manufacturing  processes  in  nine 
subcategories. 

3.  Wastewater  Characterization 
Mills  in  the  pulp,  paper,  and 
paperboard  category  discharge 
conventional,  nonconventional,  and 
toxic  pollutants.  As  reported  in  the  1990 
Census,  approximately  182,000  metric 
tons  per  year  of  BODs  and  266.000 
metric  tons  per  year  of  TSS  are 
discharged  directly  by  the  pulp  and 
paper  industry. 

When  the  Agency  conducted  its 
sampling  program  (as  described  in 
section  VIII.A),  the  early  screening 
studies  confirmed  that  most  priority 
pollutants  are  not  present  in  bleached 
kraft  mill  wastewaters.  The  priority 
pollutants  that  were  present  in  bleached 
kraft  mill  wastewaters  included  TCDD, 
chloroform,  methylene  chloride,  2,4,6-' 
trichlorophenol,  and 
pentachlorophenol.  Further  sampling 
work,  conducted  between  1989  and 
1992,  focused  on  volatile  organic 
compounds  and  on  two  different  classes 
of  toxic  compounds  that  are  generated 
during  bleaching  of  chemically  pulped 
wood  with  chlorine  and  chlorine- 
containing  compounds:  chlorinated 
dioxins  and  furans  and  chlorinated 
phenolic  compounds.  The  Agency 
estimated  the  current  discharge  of 
priority  and  nonconventional  pollutants 
from  pulp  and  paper  mills  using  data 
collected  by  the  Agency's  short-  and 
long-term  sampling  programs  and  data 
supplied  by  the  industry.  Data  believed 
to  be  representative  of  industry 
operations  as  of  January  1, 1993  were 
used. 

The  Agency  estimates  that  410  g/yr  of 
TCDD  and  TCDF  were  discharged  to  the 
environment  by  the  pulp  and  paper 
industry  in  1992.  Approximately  1,530 
kkg/yr  of  four  volatile  compounds  and 
1,550  kkg/yr  of  20  chlorinated  phenolic 
compounds  were  discharged  in  1992. 
The  Agency  estimates  that  additional 
chlorinated  phenolic  compounds  and 
other  dioxin  and  furan  compounds  were 
discharged  to  the  environment  although 
they  are  not  specifically  incorporated 
into  the  discharge  estimates  shown 
above. 
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In  additioa  to  specific  taxic 
conpounds,  the  Agency  collected  data 
on  the  generatioii  of  three 
nonconventional  aggregate  pollutant 
parameters:  adsorttabie  organic  bahdes 
(AOX),  chemical  oxygen  demaiKl  (COD), 
and  color.  Each  of  theise  pollutant 
parameters  is  defined  by  the  analytical 
test  ntethod  used  to  iqeasurs  it  (see 
section  IX-4.6  of  this  preamble). 
Approximately  51 ,000  kkg/yr  of  AOX 
were  discharged  directly  in  1992.  For 
chemical  wood  pulping  mills  (Subparts 
A,  B,  C,  D,  E,  and  F),  approximately 
3,180,000  kkg/yr  of  COD  were 
discharged  in  1992.  Standardized  data 
on  industry-wide  discbarges  of  color 
were  not  available,  so  the  Agency  has 
not  estimated  the  mass  of  cuor 
discharged  by  paper  mills  nationwide. 

Section  6  of  the  technical  water 
development  document  for  today's 


proposed  rule  provides  additional  data 
on  mass  loadings  and  concentrations  of 
priority  and  nonconventionai  polliitants 
found  during  the  Agency's  sampling  of 
pulp  and  paper  wastewater  and  also 
provides  industry-supplied  data  on 
pollutants  found  in  wastewater.  The 
methodology  used  to  estimate  baseline 
pollutant  loadings  is  also  described  in 
detail. 

C.  Selection  of  Pollutant  Parameters 

1.  Pollutants  Regulated    ^ 

a.  Introduction.  This  section 
summarizes  the  effluent  pollutants 
controlled  by  today's  proposed 
regulation,  which  are  presented  in  Table 
IX.C-1. 

b.  Dioxin  and  Furan.  The  pulp,  paper, 
and  paperboard  mills  that  chemically 
pulp  and  bleach  wood  with  chlorine 


and  chlorine-containing  compounds 
generate  signiBcant  discharges  of  toxic 
pollutants  m)m  the  pulping  and 
bleaching  processes.  Such  toxic 
pollutants  include  chlorinated  dioxins 
and  furans.  particularly  TCDD  and 
TCDF.  None  of  the  bleaching  chemical 

imlp  mills  in  the  104-MiIl  Study  were 
ound  to  be  free  of  TCDD/TCDF.  Data 
gathered  by  the  Agency  indicate  that 
approximately  410  grams  of  TCDD  and 
TCDF  combined  are  discharged 
annually  (as  of  1992)  to  surface  waters 
frt)m  the  mills  using  those  bleaching 
operations.  Thus,  effluent  limitations  for 
TCDD  and  TCDF  are  included  in  the 
proposed  regulations  in  the  dissolving 
krafl  subcategory  (Subpart  A),  bleached 
pa;>ergrade  kraft  and  soda  subcategory 
(Subpart  B],  dissolving  sulfite 
subcategory  (Subpart  D),  and  ptapergrade 
sulfite  subcategory  (Subpart  E). 


Table  IX.C-1.— Pouutants  Controlled  in  Proposed  Effluentt  Guidelines 

Effluent  regulation 

Poimanls  reguiaMd 

BPT 

BCT 

BAT 

NSPS 

PSES 

PSNS 

^' 

BPi 

EOP» 

BP' 

EOP» 

BP> 

EOP> 

BP> 

EOPJ 

BOO,...   .    ._ 

TSS  ..    „ . 

TCOD.      _    _            _ 

TrJV 

X 
X 

X 

X 

X 
X 
X 
X 
X 
X 
X 

X 
X 
X 

X 
X 
X 
X 
X 
X 
X 

X 
X 

X 
X 

X 
X 
X 
X 
X 
X 
X 

X 
X 
X 

X 
X 
X 
X 
X 
X 
X 

Acetone ^ _ 

MFK4             

MAthyfam*  rhinhri^      

Chlorinated  Pt»no(ics»  .   „    . „. 

AOX                  

X 

COO „ _„ „ 

Color* 

X 

•  BP-bleach  plant  effluent;  d 

'  EOP-end-o(-pipe  effluent; 

J  For  irxirect  dfecharging  rnifls,  the  end-of-pipe  efltuent  is  ttie  dtecharae  to  a  POTW; 

«MEK-mettTy«  ettiyt  ketone; 

»Crilonna»ed  phenolics-thcttefOsyTingot;  3.4,5-trict*)rocatechol;  3,4,6-lrichlorocatedwl;  3,4,5-trichloroguaiacol;  3,4,6-tiichtoroguaiacol;  4.5,6- 
tnctiloroguaiacol;  2,4,5^ricNorop»wnol;  2,4,6-tnchloro|)henol;  tetrachlorocatechol;  tetracNoroguaiacol;  2A4.6-tBtracWoroprienol; 
pentachlorophenol; 

«Color  fonts  are  proposed  onty  for  ttie  t)ieached  papergrade  kraft  sutx^alegory. 


c.  Volatile  Compounds.  Among  the 
volatile  orvnnic  compounds  for  which 
wastewater  samples  were  analyzed  (see 
Appendix  A),  the  four  detected  most 
often  were  acetone,  chloroform, 
methylene  chloride,  and  methyl  ethyl 
ketone  (MEK).  Under  the  CWA. 
chloroform  and  methylene  chloride  are 
priority  pollutants,  and  MEK  and 
acetone  are  nonconventional  pollutants. 
Chloroform,  methylene  chloride,  and 
KfEK  also  are  listed  as  hazardous  air 
pollutants  (HAPs).  Data  gathered  by  the 
Agency  indicates  that  a  total  of 
approximately  1,530  kkg/yr  of  these  four 
volatile  organic  compounds  were 
discharged  in  wastewaters  in  1992. 
These  compounds  are  also  emitted  to 
the  atmosphere.  The  proposed 


regulations  %vill  reduce  both  wastewater 
discharges  and  atmospheric  emissions 
of  these  compounds.  For  these  reasons, 
these  four  compounds  are  proposed  for 
regulation  in  the  dissolving  kraft 
subcategory  (Subpart  A),  bleached 
papergrade  kraft  and  soda  subcategory 
(Subpart  B).  dissolving  sulfite 
subcategory  (Subpart  D),  and  papergrade 
sulfite  subcategory  (Subpart  E). 

d.  Chlorinated  Phenolic  Compounds. 
Among  the  chlorinated  phenolic 
compounds  for  which  samples  were 
analyzed  (see  Appendix  A),  12  of  the 
higher  substituted  tri-,  tetra-  and  penta- 
chlorinated  compounds  are  associated 
with  the  formation  and  presence  of 
TCDD  and  TCDF,  and  also  have  human 
health  or  aquatic  effiects.  Data  gathered 


by  the  Agency  indicates  that  282  metric 
tons  per  year  of  higher  substituted 
chlorinated  phenolic  compounds  are 
discharged  iit  final  effluent  by  bleaching 
chemical  pulp  mills.  The  12  compounds 
proposed  for  regulation  are  as  follows: 
Trichlorosyringol;  3,4,5- 


trichlorocatechol; 
trichlorocatechol; 
trichloroguaiacol; 
trichloroguaiacol; 


I;  3,4.6- 

I;  3.4,5- 

I;  3,4,6- 

1;  4,5,6- 
trichloroguaiacol;  2,4.5-trichlorophenol; 
2,4 ,6-trichlorophenol ; 
tetrachlorocatechol;  tetrachloroguaiacol; 
2,3,4,6-tetrachlorophenol;  and 
pentachlorophenol.  Two  of  these 
pollutants  are  priority  pollutants  (2,4 ,6- 
trichlorophenol  and 
pentachlorophenol):  the  remainder  are 


nonconventional  pollutants.  In  addition 
to  the  importance  of  controlling  these  12 
higher  substituted  compounds,  the 
Agency  also  believes  that  further 
progress  in  reducing  TCDD  and  TCDF 
below  currently  measurable  levels  also 
will  be  achieved.  These  12  compounds 
are  proposed  for  regulaition  in  the 
dissolving  kraft  subcategory  (Subpart 
A),  bleached  papergrade  kraft  and  soda 
subcategory  (Subpart  B),  dissolving 
sulfite  subcategory  (Subpart  D),  and 
papergrade  sulfite  subcategory  (Subpart 
E). 

e.  AOX.  Adsorbable  organic  halides 
(AOX)  is  a  measure  of  the  total  amount 
of  halogens  (chlorine,  bromine  and 
iodine)  that  are  bound  to  dissolved  or 
suspended  organic  matter  and  are 
quantified  under  specific  analytical 
conditions.  In  pulp,  paper,  and 
paperboard  effluents,  essentially  all  of 
the  halogenated  organic  substances, 
which  are  measured  as  AOX,  are 
chlorinated  forms  which  result  from  the 
bleaching  of  pulps  with  elemental 
chlorine  and  chlorinated  compounds 
such  as  chlorine  dioxide  and 
hypochlorites. 

implementation  of  process  changes  by 
mills  in  the  industry  in  many  cases 
results  in  concentrations  of  TCDD  and 
TCDF  below  the  present  limits  of 
detection.  Complete  elimination  of 
dioxin,  furan,  chlorinated  phenolics, 
and  other  chlorinated  organics  would 
not  be  achieved  unless  all  forms  of 
chlorine-based  bjeaching  are  eliminated. 
Similariy,  not  all  chlorinated  organic 
compounds  are  eliminated  when  TCDD 
and  TCDF  are  not  detected.  AOX  is 
reduced  as  a  result  of  these  process 
changes,  however,  the  total 
concentration  and  mass  of  chlorinated 
organic  compounds,  measured  as  AOX. 
remaining  after  these  process  changes  is 
significant  and  measurable. 

While  statistically  valid  relationships 
among  AOX  and  specific  chlorinated 
organic  compounds  have  not  been 
established,  only  a  small  portion  of  the 
numerous  chlorinated  organic 
compounds  in  bleached  chemical  pulps 
have  been  individually  identified. 
Establishing  effluent  limitations  for 
AOX  also  has  an  advantage  over 
establishing  effluent  limitations  for  the 
majority  of  individual  chlorinated 
compounds,  because  the  AOX  analytical 
method  is  relatively  inexpensive,  quick, 
and  reliable.  For  these  reasons,  AOX  has 
been  adopted  by  numerous  jurisdictions 
around  the  world  for  the  measurement 
and  control  of  bleached  chemical  pulp 
wastewater  discharges. 

Therefore,  the  nonconventional 
pollutant  AOX  is  being  proposed  for 
control  in  the  dissolving  kraft 
subcategory  (subpart  A),  bleached 


papergrade  kraft  and  soda  subcategory 
(subpart  B),  dissolving  sulfite 
subcategory  (Subpart  D),  and  papergrade 
sulfite  subcategory  (Subpart  E). 

f.  COD.  The  Agency  is  proposing  to 
regulate  Chemical  Oxygen  Demand 
(COD)  in  discharges  from  the  chemical 
pulping  subcategories.  COD  is  a 
measure  of  chemical  oxidation  using  an 
analytical  method  that  estimates  the 
total  oxygen  demand  of  wastewater, 
including  the  refractory  organic  and 
inorganic  substances  in  wastewater  that 
are  oxidized  by  potassium  dichromate. 
COD  is  an  important  nonconventional 
pollutant  parameter  to  control  because  it 
is  indicative  of  the  overall  load  of 
organic  and  wood  extractive 
constituents  in  wastewater,  and  in 
particular,  indicates  the  mass  of  organic 
pollutants  in  biologically  treated 
effluents  that  are  not  readily 
biodegraded.  In  addition,  COD^ffluent 
limitations  based  on  the  appropriate 
technology,  including  improved 
brownstock  washing,  closed  screen 
rooms,  best  management  practices  and 
end-of-pipe  biological  treatment,  will 
control  losses  and  discharges  to  streams 
of  pulping  liquors  and  associated  wood 
extractives.  These  sources  recently  have 
been  postulated  as  the  source  of  toxicity 
to  aquatic  systems.  EPA  believes  that 
COD  is  an  appropriate  pollutant 
parameter  for  controlling  these  sources 
of  pollutants  and  aquatic  toxicity. 
Effluent  limitations  for  COD  are  being 
proposed  today  for  the  chemical 
pulping  subcategories,  both  bleached 
and  unbleached,  including  the 
dissolving  kraft  subcategory  (Subpart 
A),  bleached  papergrade  kraft  and  soda 
subcategory  (Subpart  B),  unbleached 
kraft  subcategory  (Subpart  C), 
papergrade  sulfite  subcategory  (Subpart 
E),  and  semi-chemical  subcategory 
(Subpart  F).  The  Agency  will  continue 
to  consider  proposing  COD  effluent 
limitations  for  the  dissolving  sulfite 
subcategory  (Subpart  D),  however,  there 
are  insufficient  data  available  for  such  a 
proposal  at  this  time.  See  section  XIII  of 
this  preamble. 

g.  Color.  Color  in  treated  effluents  of 
both  bleached  and  unbleached  chemical 
pulp  mills  is  an  easily  recognized 
characteristic  of  these  wastewaters.  In 
this  effluent  guideline,  EPA  is  proposing 
to  regulate  color,  which  is  a 
nonconventional  pollutant  as  well  as  a 
useful  measure  of  the  performance  of 
process  technologies.  However,  as 
discussed  in  sections  IX.E  and  XIII, 
limited  color  data  are  available  for  most 
subcategories.  Only  in  the  bleached 
papergrade  kraft  and  soda  subcategory 
(subpart  B)  are  sufficient  data  available 
to  propose  effluent  limitations  for  color. 
Further  discussion  of  color  is  included 


in  the  technical  water  development 
document. 

h.  BOD5  and  TSS.  Biochemical 
oxygen  demand  (BODj)  and  total 
suspended  solids  (TSS)  are 
conventional  pollutants  that  have  been 
regulated  in  this  industry  by  BPT  and 
BCT  effluent  Umitations  as  important 
measures  of  the  biodegradable  organic 
matter  and  suspended  solids  generated 
by  all  mills  in  all  subcategories  of  the 
pulp  and  paper  industry.  EPA  estimates 
that  182,000  metric  tons  of  BOD5  and 
266.000  metric  tons  of  TSS  are 
discharged  from  325  direct  dischargers 
in  the  industry.  Most  mills  have 
secondary  biological  treatment,  except 
for  certain  non-integrated  mills  in  the 
fine  and  lightweight  papers  ftt)m 
purchased  pulp  subcategory  (Subpart 
K),  and  the  tissue,  filter,  non-woven, 
and  purchased  pulp  subcategory 
(Subpart  L)  for  which  primary  treatment 
was  the  basis  for  the  existing  effluent 
limitations.  See  section  IX.E.l.  EPA  is 
proposing  to  revise  the  BPT  and  BCT 
effiuent  limitations  for  these  pollutants 
in  all  subcategories. 

2.  Pollutants  and  Subcategories  Not 
Regulated 

a.  Toxic  pollutants  not  regulated.  EPA 
is  not  proposing  effluent  limitations  or 
standards  for  all  priority  and  toxic 
pollutants  in  this  proposed  regulation. 
Among  the  reasons  EPA  may  have 
decided  not  to  propose  effluent 
limitations  for  a  pollutant  are  the 
following: 

(1)  The  pollutant  is  deemed  not 
present  in  pulp,  paper,  and  paperboard 
wastewaters,  because  it  was  not 
detected  in  the  effluent  with  the  use  of 
analytical  methods  promulgated 
pursuant  to  section  304(h)  of  the  Clean 
Water  Act  or  with  other  state-of-the-art 
methods. 

(2)  The  pollutant  is  present  only  in 
trace  amounts  and  is  neither  causing  nor 
likely  to  cause  toxic  effects. 

(3)  The  pollutant  was  detected  in  the 
effluent  from  only  one  or  a  small 
number  of  samples  and  the  pollutant's 
presence  could  not  be  confirmed. 

(4)  The  pollutant  was  effectively 
controlled  by  the  technologies  used  as  a 
basis  for  limitations  on  other  pollutants, 
including  those  limitations  proposed 
today,  or 

(5)  Insufficient  data  are  available  to 
establish  effluent  limitations.      •' 

b.  Nonconventional  Pollutants  Not 
Regulated.  In  addition  to  TCDD  and 
TCDF,  there  are  other  dioxin  and  furan 
congeners  which  were  found  in  pulp 
and  papyer  wastewaters  but  which  EPA 
is  not  proposing  to  regulate  directly  in 
today's  regulations.  The  primary 
congeners  found  were  the  hepta-  and 
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octa-subsUtuted  dioxias  and  furans. 

EPA  believes  that  today's  proposed 
regulations  would  provide  substantial 
incidental  control  of  these  pollutants, 
■^is  is  in  part  because,  with  a  few 
exceptions,  when  TCDD  and  TCDF  were 
not  detected,  the  hepta-,  and  octa- 
substituted  congeners  were  either  near 
or  below  their  detection  limits.  While 
the  detection  Umits  of  these  compounds 
are  higher  than  for  TCDD  and  TCDF, 
they  contribute  less  than  10  percent  of 
the  total  TEQ  for  all  congeners  found  in 
this  industry. 

In  addition.  EPA  is  not  proposing 
regulations  for  eight  chlorinated 
phenolics  found  in  pulp  and  paper 
wastewaters.  These  compounds,  while 
not  chosen  for  regulation,  appear  to  be 
amenable  to  biological  treatment  and 
have  been  noted  to  have  relatively  low 
human  health  and  aquatic  toxicities. 

c.  Subcat  'gories  Not  Regulated  EPA 
is  today  proposing  BAT  limits  in  six 
subcategories.  As  described  in  section 
IX.E..  revised  BAT  effluent  limitations 
guidelines  and  standards  for  the 
remaining  subcategories  (Subparts  C,  H. 
I, ),  K.  and  L)  are  not  being  proposed 
today  pending  further  study  to 
determine  the  quantities  of  priority  and 
nonconventional  pollutants  discharged, 
and  the  availability,  costs,  and 
economic  impact  of  appropriate  control 
technologies. 

The  Agency  is  concerned  about  the 
discharge  of  chlorinated  compounds 
from  subcategories  that  utilize  chlorine 
bleaching  but  are  not  covered  by  today's 
proposed  BAT  effluent  guidelines.  In 
EPA's  1990  Census,  a  total  of  41  mills 
in  these  subcategories  re[>orted 
bleaching  with  hypochlorite  and/or 
chlorine.  (These  41  mills  were  found  in 
the  secondr"y  Hber  deink,  secondary 
fiber  non-dbink,  and  non-wood  pulp 
subcategories).  Many  of  these  mills 
monitored  their  effluent  for  toxic 
chlorinated  compounds  between  1985 
and  1990,  and  supplied  results  of  this 
monitoring  with  their  questionnaires. 
TCDD  was  detected  at  two  secondary 
fiber  deink  mills  and  TCDF  was  found 
at  four  secondary  fiber  mills,  two  deink 
and  two  non-demk.  Chloroform  was 
detected  by  seven  secondary  fiber  deink 
mills,  and  one  mill  that  uses  kraft 
pulping  on  non-wood  furnish. 

D.  Available  Technologies 

1.  Process  Controls  and  Changes 
Considered 

Many  approaches  have  been  taken  by 
the  pulp,  paper,  and  paperboard 
industry  in  implementing  process 
control  and  process  changes  to  reduce 
or  elimina*9  pollutant  discharges. 
Technical  development  documents  for 


previous  rulemakings  have  identified 
production  process  control  technologies 
that  are  conunonly  employed  within  the 
industry  for  the  woodyard  and 
woodroom.  pulp  mill,  pulp  washer  and 
screen  room,  bleaching  system, 
evaporation  and  recovery,  liquor 
preparation  area,  papermill,  and  steam 
plant  and  utility  areas.  Since  the 
previous  rulemakings,  there  have  been 
numerous  process  innovations  and 
changes  at  pulp,  paper,  and  paperboard 
mills,  the  majority  of  which  have 
occurred  in  the  pulping  and  bleaching 
areas. 

The  process  changes  that  were 
considered  in  the  development  of  these 
proposed  effluent  limitations  guidelines 
include:  (1)  Chip  quality  control — Such 
control  throu^  the  use  of  chip 
thickness  screens  or  better  control  of  the 
chipping  process  has  a  significant 
impact  on  the  delignification  process. 
Chip  uniformity  is  extremely  important 
for  proper  circulation  and  penetration  of 
the  pulping  chemicals.  Cooking  chips  of 
uniform  thickness  results  in  a 
maximization  of  yield  and  a 
minimization  of  the  use  of  bleaching 
chemicals;  [?.)  eKmination  of  dioxin 
precursor  defoamers — ^This  elimination 
is  accomplished  through  the 
substitution  of  preciirsor  free  defoamers 
thus  eliminating  the  possible  creation  of 
dioxins  from  this  source;  (3)  extended 
cooking — Over  the  last  decade,  methods 
have  been  developed  that  allow  the 
pulp  cooking  time  to  be  extended, 
enabling  further  delignification  to  occur 
before  the  pulp  moves  on  to  the 
bleaching  stages.  At  the  same  time, 
these  techniques  protect  the  pulp  from 
the  detrimental  effects  (reduction  ifk 
quality  and  yield]  that  would  normally 
accompany  increased  cooking  time. 
Extended  delignification  reduces  the 
residual  lignin  by  up  to  38  percent 
compared  to  conventional  cooking, 
thereby  reducing  the  bleach  plant 
effluent  constituents  by  a  similar 
amount;  (4)  closed  screening  and 
deknotting — Through  employment  of 
closed  screening  and  deknotting 
systems,  all  wastewater  associated  with 
the  pulping  process  up  to  the  bleach 
plant  is  reused  and  ultimately  routed  to 
the  recovery  system  thus  eliminating  the 
wastewater  discharges  associated  with 
open  screening  and  deknotting  systems; 
(5)  improved  pulp  washing — Improved 
washing  involves  the  replacement  of.  or 
the  addition  to,  existing  pulp  washing 
systems  resulting  in  the  increased 
removal  of  dissolved  lignin  solids  and 
spent  cooking  liquor  bom  the  pulp. 
Such  reductions  result  in  a  concurrent 
reduction  in  the  use  of  bleaching 
chemicals.  Current  state-of-the-art 


washers  include  pressure  washers,  belt 
washers,  diffusion  washers  and  pulp 
presses;  (6)  oxygen  delignification — 
This  process  provides  an  additional  way 
to  extend  the  pulp  delignification 
process,  thereby  lowering  the  bleeching 
chemical  demands  and  the  amount  of 
pollution  associated  with  subsequent 
bleaching  stages.  Between  40  and  50 
p>ercent  of  the  residual  lignin  left  in  the 
pulp  after  cooking  is  removed  in  the 
oxygen  delignification  stage.  The 
removed  lignin  is  separated  from  the 
pulp  in  p>ost-oxygen  delignification  pulp 
washing  stages  and  routed  to  the 
recovery  process;  (7)  high  shear  mixing 
of  pulp— Such  mixing  results  in  a  better 
distribution  of  chemicals  thereby 
reducing  the  amount  of  bleach 
chemicals  needed  and  reducing  or 
eliminating  the  formation  of  unwanted 
byproducts  such  as  chlorinated  dioxins 
and  furans  which  results  from  the  over- 
chlorination  of  the  pulp;  (8)  high 
chlorine  dioxide  substitution— Chlorine 
dioxide,  which  bleaches  pulp  by  a 
different  chemical  reaction  pathway 
than  chlorine,  produces  much  smaller 
quantities  of  chlorinated  organic 
compounds  than  chlorine.  Chlorine 
dioxide  can  replace  all  of  the  chlorine 
in  the  first  bleaching  stage;  (9}  enhanced 
extraction  with  oxygen  and  peroxide — 
Adding  oxygen  and/or  peroxide  to  the 
extraction  stages  of  bleaching  enhances 
the  removal  of  dissolved  lignin  products 
from  the  pulp.  This  allows  for  a 
reduction  in  the  total  amount  of  active 
chlorine  in  the  overall  bleach  sequence 
which  results  in  a  decrease  in  the 
amount  of  chlorinated  organics  formed; 
(10)  peroxide  bleaching — For  some 
types  of  pulps  and  products,  peroxides 
can  be  substituted  for  some  or  all  of  the 
chlorine  based  bleaching  chemicals 
resulting  in  the  reduction  or  elimination 
of  chlorinated  organics  discharged;  (11) 
elimination  of  hypochlorite  bleaching — 
Through  the  use  of  other  bleaching 
chemicals  such  as  peroxides  and 
chlorine  dioxide,  in  conjunction  with 
enhanced  extraction,  hypochlorite 
bleaching  can  be  eliminated  resulting  in 
a  substantiakreduction  in  the  amount  of 
chloroform  formed  and  discharged  to 
the  air  and  water,  (12)  high  temperature/ 
high  alkalinity  hypochlorite  bleaching — 
For  those  cases  where  it  has  been 
asserted  by  the  industry  that  it  may  not 
be  possible  to  eliminate  hypochlorite 
bleaching,  such  as  in  the  production  of 
some  grades  of  dissolving  pulp,  the 
Agency  has  received  preliminary  data 
indicating  that  high  temperature/high 
alkalinity  hypochlorite  bleaching  can  be 
employed  to  significantly  reduce  the 
amount  of  chloroform  discharged;  (13) 
ozone  bleaching — Ozone,  in 
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rombination  with  other  processes,  such 
as  oxygen  delignification  and  peroxide 
bleaching,  may  be  utilized  to  replace  all 
chlorine  and  dilorine-based  bleach 
chemicals  resulting  in  the  elimination  of 
all  discharges  of  chlorinated  organics.  In 
addition,  the  elimination  of  chlorine- 
based  bleach  chemicals  allows  for 
closure  of  the  bleach  plant  and 
eliminates  the  wastewater  discharges 
from  this  portion  of  the  facility;  and  (14) 
recovery  boiler  upgrades — Where 
recovery  capacity  is  not  adequate  to 
accommodate  the  increases  in  liquor 
solids  and/or  flow  associated  with 
inplant  changes  such  as  extended 
cooking,  oxygen  delignification, 
improved  pulp  washing,  and  closed 
screening  and  deknotting,  recovery 
boiler  upgrades  are  required.  Such 
upgrades  may  be  accomplished  through 
numerous  methods  including  but  not 
limited  to  use  of  anthraquinone  and/or 
polysulfides  in  pulping,  air  system 
modifications,  boiler  modifications,  and 
installation  of  high  liquor  solids  firing. 
In  addition,  existing  boilers  can  be 
replaced  and  additional  boiler  capacity 
can  be  installed. 

2.  End-of-Pipe  Treatment  Technologies- 
Considered 

The  end-of-pipe  treatment 
technologies  presently  employed  by  the 
industry  include:  steam  stripping  and 
reuse  of  condensates,  preliminary 
treatment  (neutralization,  equalization, 
primary  clarification,  and/or  various 
flotation  techniques),  biological  or 
equivalent  treatment  (aerated 
stabilization  basins  with  and  without 
settling  basins,  oxidation  ponds,  and 
activated  sludge  systems),  and  physical/ 
chemical  treatment  (filtration  and 
chemically-assisted  clarification). 

For  the  direct  discharging  mills 
surveyed.  3  percent  provide  no  primary 
or  secondary  treatment,  14  percent 
provide  only  primary  treatment.  At  the 
remaining  83  percent,  secondary 
biological  or  equivalent  treatment  is 
provided,  with  aerated  stabilization 
basins  the  predominant  type  of 
treatment  system  employed. 
Biologically-treated  effluents  are  further 
treated  at  approximately  2  percent  of  the 
direct  discharging  mills. 

For  the  indirect  discharging  mills 
surveyed.  3  percent  provide  primary 
treatment  followed  by  secondary 
treatment  at  a  publicly  owned  treatment 
works  (POTW)  while  91  percent  provide 
no  treatment  followed  by  primary  and/ 
or  secondary  treatment  at  a  POTW. 

There  are  37  pulp,  ()aper,  and 
paperboard  mills  that  the  Agency 
believes  may  not  discharge  wastewater 
to  navigable  waters.  Of  these,  nine 
dispose  of  wastewater  by  land 


application  and  the  remaining  28 
through  100  percent  recycle.  Of  the 
mills  that  may  achieve  zero  discharge 
through  100  percent  recycle,  one 
produces  paperboard  from  purchased 
virgin  semi-chemical  pulp.  The  other  27 
mills  all  make  products  from  non- 
deinked  secondary  fiber  21  produce 
paperboard,  builders  paper  or  roofing 
felt,  and  six  produce  other  products. 
However,  EPA  was  unable  to  confirm  its 
data  concerning  the  discharge  status  of 
the  six  mills  making  these  oriLher 
products. 

As  noted  above,  nine  mills  may 
achieve  zero  discharge  of  wastewaters 
through  land  application.  EPA  believes 
these  mills  are  able  to  employ  land 
application  due  to  specific 
circumstances  at  these  sites,  such  as  the 
availability  of  sufficient  land  amenable 
to  wastewater  application,  and 
suitability  of  land  to  accommodate 
wastewaters  with  no  runoff.  Therefore, 
land  disposal  to  achieve  zero  discharge 
is  not  considered  to  be  an  available 
technology  for  mills  in  the  industry 
generally. 

£.  Rationale  for  Selection  of  Proposed 
Regulations 

l.BPT 

a.  Intmduction.  EPA  is  today 
proposing  revised  BPT  effluent 
limitations  guidelines  for  all 
subcategories  in  the  pulp,  paper,  and 
paperboard  industry. 

b.  Pollutants  of  Concern.  EPA  is 
proposing  BPT  effluent  limitations 
controlling  the  discharge  of  BOD5  and 
TSS. 

c.  Determination  of  Technology  Basis 
of  BPT.  To  determine  the  technology 
basis  and  performance  level  that  is  BPT, 
EPA  developed  a  database  consisting  of 
1989  effluent  data  supplied  in  the  1990 
Census.  The  Agency  determined  that 
more  than  80  percent  of  direct 
discharging  mills  utilize  secondary 
wastewater  treatment.  Only  2  percent  of 
direct  discharging  mills  had  superior, 
tertiary  treatment  technology  in  place 
and,  as  a  result,  EPA  decided  that 
secondary  treatment  would  be  the 
technology  basis  for  revised  BPT 
effluent  guideUnes.  Accordingly,  the 
Agency  created  a  database  comprised  of 
all  mills  with  wastewater  treatment 
technologies  representative  of  secondary 
treatment.  Examples  of  mills  not 
included  in  the  database  are:  indirect 
and  zero  discharge  mills,  mills  with  no 
treatment,  intermittent  or 
noncontinuous  dischargers,  mills  with 
poor  performance  due  to  the  lack  of 
primary  or  secondary  treatment,  mills 
with  primary  treatment  only,  and  mills 
with  tertiary  treatment. 


d.  Determination  of  Performance 
Level  Defining  BPT.  To  determine  the 
performance  level  defining  proposed 
BPT,  EPA  used  1969  data  supplied  in 
the  1990  Census  for  production,  BOD5 
loadings,  and  TSS  loadings  to  calculate 
production-normalized  long-term 
averages  (LTA)  for  BOD5  and  TSS. 

The  poformance  level  analysis  was 
performed  using  the  production- 
normalized  BODs  effluent  loadings 
because  secondary  treatment  systems 
are  designed  with  BODs  control  as  a 
primary  objective.  EPA  arranged  the 
mills  in  each  subcategory  according  to 
effluent  BOD5  loading  and  considered 
two  options:  (1)  The  performance  level 
representing  the  average  of  the'best  90 
percent  of  mills  in  each  subcategory, 
calculated  as  the  average  of  the  LTA  for 
the  best  90  percent  of  mills,  and  (2)  the 
f)erformance  level  representing  the 
average  of  the  best  50  percent  of  mills 
in  each  subcategory,  calculated  as  the 
average  of  the  LTA  for  the  best  50 
percent  of  mills. 

The  Agency  calculated  the  TSS  limits 
proposed  today  by  averaging  the  TSS 
LTA  loadings  for  the  best  50  percent  of 
mills  in  each  subcategory,  as 
determined  by  the  BODs  loadings.  EPA 
determined  that  a  separate 
subcategorization  ranking  of  mills  based 
on  TSS  effluent  quality  and  a  separate 
performance  level  analysis  few  TSS  was 
not  appropriate  since  treatment  systems 
are  designed  for  optimal  BODs  removal 
and  may  not  be  designed  for  optimized 
TSS  removal. 

After  the  performance  levels  of  the 
two  options  were  determined,  EPA 
identified  appropriate  combinations  of 
in-process  flow  reductions  and  end-of- 
pipe  secondary  wastewater  treatment 
that  could  achieve  these  performance 
levels.  The  two  secondary  treatment 
technologies  commonly  used  in  the 
pulp  and  paper  industry  are  aerated 
stabilization  basin  (ASB)  systems  and 
activated  sludge  systems.  The  Agency 
identified  feasible  upgrades  for  each 
treatment  type  to  achieve  the  option  1 
and  option  2  performance  levels.  The 
combination  of  upgrades  applicable  to  a 
specific  mill  depends  on  the 
characteristics  of  the  mill's  wastewater 
and  on  the  treatment  currently 
employed  (e.g.,  aeration  capacity, 
detention  time,  and  nutrient  addition). 
In  some  cases,  secondary  biological 
treatment  upgrades  alone  cannot 
achieve  the  removal  of  BODs  and  TSS 
necessary  to  achieve  the  p>erformance 
levels  of  option  1  and  option  2.  In  those 
cases,  mills  will  require  in-process  flow 
reduction  to  meet  the  performance 
levels. 

For  both  options,  incremental 
compliance  costs  were  estimated  for  the 
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mills  in  each  subcategory  not  meeting 
the  performance  levels.  These  costs,  as 
described  in  section  IX.G.  below,  were 
used  for  BPT  cost  comparisons  and  for 
the  economic  impact  analysis.  Before 
estimating  costs  for  individual  mills  in 
each  subcategory  whose  BODs  or  TSS 
loads  exceeded  the  BPT  LTA  load,  EPA 
subtracted  the  load  reductions  that 
would  result  from  the  implementation 
of  BAT,  BMP,  and  the  air  emission 
standards  from  the  mill's  current 
discharge  load.  The  Agency  compared 
the  costs  to  effluent  reduction  benefits 
and  found  that  the  costs  of  the 
additional  water  pollution  controls 
likely  to  be  incurred  for  option  1  are 
$0.14  per  pound  of  BOD  and  TSS 
combined  and  for  option  2  are  $0.13  per 
pound  of  BOD  and  TSS  combined.  The 
Agency  concludes  that  both  results  are 
reasonable  and  justified  and  is 
proposing  BPT  limits  based  on  option  2, 
because  option  2  was  as  cost-effective  as 
option  1  and  provided  substantially 
greater  pollutant  removals.  For  all  mills 
that  are  projected  to  incur  costs  to 
comply  with  BPT  option  2,  the  Agency 
estimates  capital  investment  costs  of 
$3$&inillion  and  total  annualized  costs 
of  $67  million.  These  costs  could  result 
in  three  to  nine  mill  closures  with  a 
potential  approximate  employment 
effect  of  1,000  lost  jobs. 

The  analysis  described  above,  which 
resuhed  in  the  selection  of  the 
performance  level  representing  the 
average  of  the  best  50  percent  of  mills 
in  each  subcategory,  was  not  used  to 
determine  the  performance  level 
defining  BPT  for  the  Dissolving  Sulfite 
Pulp  subcategory.  Subpart  D.  A  different 
approach  was  developed  for  the 
following  reasons:  (1)  Existing 
production-normalized  effluent  loadings 
for  BOD$  and  TSS  in  this  subcategory 
are  signiflcantly  greater  than  the 
loadings  for  other  subcategories  (for 
example,  the  effluent  loadings 
associated  with  the  Dissolving  Sulfite 
Pulp  subcategory  are  four  times  greater 
than  the  loadings  for  the  Dissolving 
Kraft  subcategory,  which  utilizes  similar 
processes  that  produce  high  BODj  raw 
waste  loads);  (2)  the  performance  level 
analysis  described  above  would  result 
in  proposed  BPT  effluent  limitations 
less  stringent  than  the  current  BPT 
limitations;  and  (3)  the  CWA  authorizes 
EPA  to  require  higher  levels  of 
performance  than  the  "average  of  the 
best"  in  a  subcategory  where  present 
practices  in  controlling  the  discharge  of 
conventional  pollutants  are  uniformly 
inadequate. 

Because  available  data  show  that  the 
existing  performance  of  conventional 
pollutant  control  technologies  in  this 
subcategory  are  imiformly  inadequate, 


the  Agency  developed  an  alternative 
approach  which  accounted  for  raw 
waste  load  reductions  resulting  6t>m  in- 
plant  process  changes  that  form  the 
technology  bases  for  BMPs  and  BAT 
CX)D  controls.  Also  included  were 
further  reductions  based  on  treatment 
performance  frt)m  a  well-designed  and 
operated  primary  and  secondary 
biological  treatment  system. 

The  first  step  in  the  analysis  involved 
the  calculation  of  current  average  BODs 
and  TSS  production-normajized  raw 
waste  loads  for  the  subcategory. 
Adjusted  raw  waste  loads  were  then 
determined  based  on  BODs  and  TSS 
reductions  achieved  by  BMPs  and  BAT 
COD  control  technologies.  The  final 
effluent  performance  level  was 
calculated  by  applying  removal  rates  for 
primary  and  secondary  treatment 
currently  demonstrated  in  the 
subcategory  to  the  adjusted  average  raw 
waste  load.  A  detailed  description  of  the 
development  of  the  performance  level 
defiiiing  BPT  for  the  Dissolving  Sulfite 
Pulp  subcategory  is  presented  in  section 
9.0  of  the  technical  water  development 
document. 

Incremental  compliance  costs  were 
estimated  for  the  mills  in  this 
subcategory  not  meeting  the 
performance  level,  and  these  costs  were 
used  for  BPT  cost  comparisons  and  for 
the  economic  impact  analysis.  The 
Agency  compared  the  costs  to  effluent 
reduction  benefits  and  foimd  that  the 
costs  of  the  additional  water  pollution 
controls  likely  to  be  incurred  are 
reasonable  and  justified.  As  a  result,  the 
Agency  is  proposing  BPT  for  the 
Dissolving  Sulfite  Pulp  subcategory 
based  on  the  level  of  j)erformance    ^ 
achieved  by  raw  waste  load  reductions 
resulting  from  BMPs  and  BAT  COD 
controls  and  additional  raw  waste  load 
reductions  resulting  from  the 
application  of  well-operated  primary 
and  secondary  treatment. 

Since  the  generation  of  the 
conventional  pollutants  BODs  and  TSS 
is  related  to  pulping,  bleaching  and 
papermaking  processes,  the  production 
normalizing  parameter  for  BPT  and  BCT 
limitations  is  the  off-machine  metric 
tons  (OMMT)  of  final  production  of 
pulp^jpaper.  and/or  paperboard  at  the 
site.  Tnis  production  is  defined  as  the 
annual  OMMT  (including  coating  where 
applicable)  divided  by  the  number  of 
operating  days  during  that  year.  The 
final  paper  and  paperboard  production 
shall  be  measured  as  the  off-the- 
machine  moisture  content.  The  final 
production  of  market  pulp  shall  be 
measured  in  air-dry-metric  tons  (10 
percent  moisture). 

The  development  of  the  variability 
factors  used  to  determine  the  effluent 


limitations  from  the  LTA  is  discussed  in 
section  DC.F.  A  detailed  explanation  of 
the  development  of  BPT  effluent 
limitations  is  found  in  the  technical 
water  development  document,  section 
9.0. 

e.  Solicitation  of  Comments 
Concerning  BPT  Revisions.  EPA  invites 
comment  on  whether  the  Agency  should 
revise  the  current  BPT  effluent 
hmitations  for  this  industry.  During  the 
development  of  these  proposed 
regulations,  industry  representatives 
argued  that  EPA  lacks  the  authority  to 
revise  promulgated  BPT  effluent 
limitations  guidelines  and  that  the 
current  BPT  effluent  limitations,  which 
were  promulgated  in  three  phases  in 
1974, 1977,  and  1982,  should  remain 
forever  fixed.  Representatives  of 
environmental  groups  offered  a  different 
view — that  EPA  is  required  to  revise 
BPT  and  other  guidelines  where  new 
data  indicate  that  existing  limits  are  out 
of  date.  EPA  solicits  comment  on 
whether  the  Agency  is  either  legally 
proscribed  from,  or  legally  required  to. 
revise  BPT  effluent  limitations 
guidelines.  EPA  further  solicits 
comment  on  the  merits  of  the  revisions 
contained  herein.  See  section  Xm. 

EPA  is  interested  in  comments  on  the 
alternative  option  of  addressing 
conventional  pollutant  discharges 
exclusively  by  revising  BCT,  as  outlined 
in  section  2.b  below.  EPA  solicits  data 
on  the  costs,  effluent  reduction  benefits, 
water  quality  benefits,  and  any  other 
factors  that  may  be  related  to  the 
proposed  BPT  revisions.  BCT  revisions, 
and  the  alternative  approach  for  revising 
BCT  outlined  below.  EPA  will  continue 
to  analyze  these  factors  and  will 
consider  all  comments  on  the  merits  of 
revising  BPT  and  BCT.  See  section  XIII. 

2.  BCT 

a.  Methodology  for  Determining 
Revised  BCT  Limits.  EPA  is  today 
proposing  revised  BCT  effluent 
limitations  guidelines  for  the  pulp, 
paper,  and  paperboard  industry.  In 
eleven  subcategories,  these  guidelines 
are  based  on  the  average  performance  of 
the  best  50  peltient  of  mills  in  the 
subcategory.  In  one  subcategory 
(Mechanical  Pulp),  these  guideUnes  are 
based  upon  multimedia  filtration  as  the 
BCT  technology. 

In  developing  revised  BCT  limits, 
EPA  considered  whether  there  are 
technologies  that  achieve  greater 
removals  of  conventional  pollutants 
than  proposed  BPT,  and  whether  those 
technologies  are  cost-reasonable 
according  to  the  BCT  cost  test.  In  eleven 
subcategories,  EPA  identified  no 
technologies  that  achieve  greater 
removals  of  conventional  pollutants 
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than  proposed  BPT  that  are  also  cost- 
reasonable  under  the  BCT  cost  test,  and 
accordingly  proposes  BCT  limits  equal 
to  proposed  BPT  for  those  subcategories. 
In  one  subcategory  (Mechanical  Pulp), 
EPA  found  that  multimedia  filtration 
would  achieve  greater  removals  of 
conventional  pollutants  and  would  also 
be  cost -reasonable  under  the  BCT  cost 
test,  and  therefore  proposes  this 
technology  as  BCT. 

EPA "8  analysis  had  several  steps. 
First,  EPA  considered  how  best  to 
define  the  BPT  "baseline"  for  these 
purposes.  In  performing  the  BCT  cost 
tests,  the  BPT  baselipe  serves  as  the 
starting  jjoint  against  which  more 
stringent  technologies  are  analyzed 
EPA  considered  three  possible 
baselines:  (i)  The  revised  BPT  limits  set 
forth  in  today's  proposal,  (ii)  the  actual 
long-term  average  discharge  of 
conventional  pollutants  from  mills  in 
this  industry,  based  on  EPA's  survey 
.  data,  and  (iii)  a  hypothetical  level  of 
control  equal  to  the  precise  amount  of 
discharge  allowed  under  existing  BPT 
regulations.  Of  these,  the  first  is  the 
most  stringent  and  the  third  the  least 
stringent  level  of  control.  EPA 
determined  that  selecting  the  revised 
BPT  limits  proposed  today  as  the  BPT 
baseline  would  best  serve  the  purposes 
of  the  BCT  cost  test.  Such  an  approach 
best  reflects  today's  proposal  to  revise 
BPT  Umits.  by  starting  with  those  limits 
as  the  baseline  fitim  which  more 
stringent  BCT  candidate  technologies 
are  analyzed. 

Second.  EPA  identified  candidate 
BCT  technologies.  Two  candidate 
technologies  were  identified:  first,  the 
technology  in  use  by  the  best- 
performing  mill  in  each  subcategory 
and,  second,  multimedia  filtration.  (In 
subcategories  where  the  best  performer 
uses  multimedia  filtration,  these  two 
candidate  technologies  were  the  same). 
EPA  was  unable  to  evaluate  the  firet 
candidate  technology  fiilly.  Specifically, 
EPA  was  unable  to  evaluate  the  cost  of 
retrofitting  existing  facilities  to  match 
the  best  pwrformance  in  each 
subcategory.  EPA  solicits  comment  and  ' 
further  data  on  this  candidate  BCT 
technology.  EPA  was  able  to  evaluate 
the  second  candidate  technology, 
multimedia  filtration,  by  estimating 
costs  and  pwllutant  removals  on  a  mill- 
by-mill  basis  for  each  subcategory.  The 
design  parameters  and  other  engineering 
assumptions  for  these  estimates  are 
explained  in  the  technical  water 
development  document  The  Agency 
solicits  comment  on  other  candidate 
technologies  that  might  be  more  cost- 
effective  than  multimedia  filtration. 

EPA  found  that  multimedia  filtration 
failed  the  BCT  cost  test  in  eleven 


subcategories.  As  a  result,  EPA  is  today 
proposing  to  set  BCT  equal  to  jM-oposed 
BPT  in  these  eleven  subcategories. 
These  revised  BCT  limits  would  be 
based  on  the  average  performance  of  the 
best  50  percent  of  mills  in  each 
subcategory.  EPA  found  that  multimedia 
filtration  passed  the  BCT  cost  test  in  one 
subcategory  (Mechanical  Pulp).  As  a 
result.  EPA  is  today  proposing 
multimedia  filtration  as  the  BCT 
technology  in  the  Mechanical  Pulp 
Subcategory.  However,  EPA  does  not 
have  sufficient  data  at  this  time  to 
propose  limits  for  BOD$  and  TSS 
discharges  from  the  Mechanical  Pulp 
Subcategory  based  upon  the  use  of 
multimedia  filtration.  EPA  solicits  data 
concerning  the  limits  that  could  be 
achieved  by  mills  within  the 
Mechanical  Pulp  Subcategory  using 
multimedia  filtration.  See  the  technical 
water  development  document  for  a 
complete  discussion  of  the  BCT 
methodology  as  applied  in  each  of  the 
subcategories. 

b.  Alternative  Methodology  for 
Developing  BCT  Limits.  EPA  performed 
an  alternative  BCT  analysis,  in  addition 
to  the  foregoing.  This  alternative 
analysis  is  based  on  the  assumption 
that,  notwithstanding  today's  proposal, 
BPT  limits  for  this  industry  ultimately 
are  not  revised.  EPA  concluded  that, 
even  if  BPT  limits  ultimately  are  not 
revised,  BCT  limits  more  stringent  than 
those  currently  in  place  would 
nevertheless  be  appropriate  in  six 
subcategories.  These  six  subcategories 
are:  Dissolving  kraft;  bleached 
papergrade  kraft  and  soda;  papergrade 
sulfite;  mechanical  pulp;  tissue,  filter, 
nonwoven  and  paperboard  bom 
purchased  pulp:  and  secondary  fiber 
deink.  Revised  BCT  limits  for  the  fu^t 
five  subcategories  would  be  based  on 
the  average  of  the  best  50  percent  of 
mills;  revised  BCT  limits  in  the 
secondary  fiber  deink  subcategory 
would  be  based  on  the  average  of  the 
best  90  percent  of  mills. 

The  alternative  analysis  proceeded  in 
the  same  maimer  as  the  principal  BCT 
analysis  set  forth  immediately  above.  As 
with  the  principal  BCT  analysis,  EPA 
considered  whether  there  are 
technologies  that  achieve  greater 
removals  of  conventional  pollutants 
than  existing  BPT,  and  whether  those 
technologies  are  cost-reasonable 
according  to  the  BCT  cost  test.  As  with 
the  principal  BCT  analysis,  EPA 
considered  first  how  best  to  define  the 
BPT  'baseline  "  fer  these  purposes. 
However,  because  the  alternative 
analysis  was  based  upon  the  assumption 
that  BPT  limits  were  not  being  revised, 
EPA  did  not  select  revised  BPT  limits  as 
the  BPT  "baseline."  Instead,  EPA 


considered  further  the  two  other  options 
for  setUng  the  BPT  baseUne  described 
above — the  actual  long-term  average 
discharge  of  conventional  pollutants 
from  mills  in  this  industry  (the  "LTA"), 
and  a  hypothetical  level  of  control  eqiial 
to  the  precise  amount  of  discharge 
allowed  under  existing  BPT  limits. 

EPA  decided  that  the  LTA  was  the 
most  appropriate  choice  for  the  BPT 
baseline  under  this  alternative  analysis. 
Selection  of  the  LTA— which  represents 
actual  discharges  from  the  industry- 
permitted  EPA  to  perform  the  most 
accurate  and  meaningful  cost 
calculations  as  part  of  the  BCT  test.  EPA 
decided  not  to  use  a  hypothetical  level 
of  control  based  on  existing  BPT  limits, 
in  part  because  actual  performance  of 
the  industry  varies  from  these  limits, 
and  the  necessary  cost  calculations 
(estimating  the  incremental  cost  to 
upgrade  a  mill  from  the  hypothetical 
BPT  level  of  control  to  the  candidate 
BCT  technology)  would  have  been  far 
more  speculative  than  those  based  on 
the  actual  discharges  from  the  industry. 
EPA's  choice  of  the  LTA  as  the  baseline 
under  this  ahemative  analysis  is 
consistent  with  EPA's  1986  BCT 
methodology,  which  provides  that  in 
situations  with  "a  lack  of  comparable 
industry  data  . . .  EPA  [may]  develop 
appropriate  procedures  to  evaluate  cost- 
reasonableness  on  an  industry-specific 
basis"  (51  FR  24976). 

EPA  next  identified  candidate  BCT 
technologies.  Four  were  identified. 
These  were:  (i)  The  technology  required 
to  perform  at  the  level  achieved  by  the 
best  90  percent  of  mills  in  the 
subcategory;  (ii)  the  technology  required 
to  perform  at  the  level  achieved  by  the 
best  50  percent  of  mills  in  the 
subcategory;  (iii)  the  technology 
required  to  perform  at  the  level 
achieved  by  the  best  performing  mill  in 
the  subcategory;  and  (iv)  multimedia 
filtration.  However,  for  candidate 
technologies  (iii)  and  (iv).  EPA  had* 
inadequate  time  and  resources  to  fully 
evaluate  the  technology  for  purposes  of 
the  ahemative  BCT  cost  test. 
Specifically,  EPA  was  unable  to  develop 
adequate  costing  information 
concerning  the  cost  increments  between 
the  current  LTA,  on  the  one-hand,  and 
either  the  technology  required  to 
perform  at  the  level  achieved  by  the  best 
performing  mill  in  the  subcategory  or 
multimedia  filtration,  on  the  otjtier.  EPA 
solicits  data  and  comments  concerning 
the  cost  of  upgrading  wastewater 
treatment  facilities  in  this  manner. 

EPA  did,  however,  evaluate  candidate 
technologies  (i)  and  (ii)  under  this 
alternative  analysis.  The  first  candidate 
technology  passed  the  BCT  cost  test  in 
six  subcategories — Dissolving  kraft; 
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bleached  papergrade  kraft  and  soda; 
papeTgrade  sulfite;  mechanical  pulp; 
tissue,  filter,  nonwoven  and  paperboard 
from  purchased  pulp;  and  secondary 
fiber  deink— anci  failed  in  the  remaining 
subcategories.  The  second  candidate 
technology  passed  the  BCT  cost  test  for 
five  of  the  six  subcategories  that  passed 
the  first  candidate  technology.  The 
second  candidate  technology  failed  in 
the  secondary  fiber  deink  subcategory 
and  all  remaining  subcategories. 
Because  the  second  technology 
described  above  is  more  stringent  than 
the  first,  EPA  considers  that 
technology — the  level  of  control 
achieved  by  the  best  50  percent  of  mills 
in  each  subcategory — to  be  the 
appropriate  basis  for  revised  BCT  limits 
for  five  subcategories  under  this 
alternative  analysis.  EPA  considers  the 
level  of  control  achieved  by  the  best  90 
percent  of  mills  in  the  subcategory  to  be 
the  appropriate  basis  for  revised  BCT 
limits  for  the  secondary  fiber  deink 
subcategory  under  this  alternative 
analysis. 

In  addition  to  the  BCT  cost  test,  the 
Agency  considered  the  age  of  equipment 
and  facilities  involved,  the  process 
employed,  the  engineering  aspects  of 
the  application  of  various  types  of 
control  techniques,  process  changes, 
and  non-water  quality  environmental 
impacts.  No  basis  was  found  for 
identifying  alternative  BCT  Umits  based 
•  on  these  factors  for  any  subcategories, 
c.  Costs  and  Effluent  Reduction 
Benefits.  EPA  is  today  proposing  revised 
BCT  limits  (based  on  using  revised  BPT 
as  the  baseline)  in  all  subcategories  of 
the  pulp  and  paper  industry.  EPA 
estimates  that,  under  this  proposal, 
mills  would  incur  annualized  costs  of 
$67  million  and  would  reduce 
conventional  pollutant  loadings  by  427 
million  pounds  per  year.  If  EPA  were  to 
revise  BCT  limits  for  only  six 
subcategories  based  on  the  alternative 
BCT  methodology  described  above 
(using  current  loadings  as  the  baseline), 
annual  compliance  costs  would  be  $39 
million  and  conventional  pollutant 
loading  reductions  would  be  270 
million  pounds  annually. 

d.  Conclusion.  EPA  is  today  proposing 
revised  BCT  limits  in  all  subcategories 
of  the  pulp  and  paper  industry.  In  six 
subcategories,  these  BCT  revised  limits 
are  based  upon  the  assumption  that  BPT 
limits  for  the  industry  are  revised  from 
their  current  levels.  In  six  other 
subcategories — dissolving  kraft; 
bleached  papergrade  kraft  and  soda; 
papergrade  sulfite;  mechanical  pulp; 
tissue,  filter,  nonwoven  and  paperboard 
from  purchased  pulp;  and  secondary 
fiber  deink — these  revised  BCT  limits 
are  not  based  on  any  assumptions 


concerning  the  revision  of  BPT.  and 
would  be  appropriate  whether  or  not 
BPT  is  revised. 

3.  BAT 

a.  Introduction.  EPA  today  is 
prop>osing  additional  and  revised  BAT 
efiluent  limitations  for  certain 
subcategories  of  the  pulp,  paper,  and 
paperboard  industry.  The  BAT  effluent 
limitations  proposed  today  would 
control  certain  toxic  and 
nonconventional  pollutants  discharged 
from  mills  in  six  subcategories, 
including  all  mills  that  bleach  chemical 
pulps. 

Tne  Agency  is  concerned  about 
potential  discharges  of  toxic  and 
nonconventional  pollutants  from  the 
pulp,  paper,  and  paperboard  industry 
not  addressed  in  today's  proposal  or  in 
existing  regulations.  EPA  will  further 
evaluate  these  concerns  in  connection 
with  its  effluent  guidelines  planning 
process  under  sec.  304(m)  of  the  CWA. 
Section  IX.C  discusses  the  pollutants 
and  subcategories  that  the  Agency  is 
continuing  to  study. 

b.  Establishing  BAT  Limits—  (1) 
Production  Normalizing  Parameters. 

In  order  to  establish  mass-based  BAT 
effluent  limitations,  the  mass  of 
pollutants  being  regulated  (which  is  a 
product  of  the  pollutant  concentration, 
the  wastewater  flow,  and  the  necessary 
conversion  constants)  is  related  to  the 
appropriate  measure  of  production 
(usually  in  metric  tons).  This 
appropriate  measure  of  production  is 
known  as  the  "production-normalizing 
parameter." 

Many  of  the  BAT  pollutants  (TCDD. 
TCDF.  chlorinated  phenolic  ^ 

compounds,  chloroform,  methylene 
chloride,  acetone.  MEK.  and  AOX)  are 
generated  in  the  bleach  plant  of  mills 
that  bleach  chemically  pulped  wood 
with  chlorine-containing  compounds. 
Therefore,  the  production-normalizing 
parameter  for  BAT  limitations  of  these 
pollutants  is  air-dry-metric  tons  (ADMT) 
of  brown  stock  pulp  (10  percent 
moistiue)  entering  the  bleach  plant  at 
the  stage  during  which  chlorine  or 
chlorine-containing  compounds  are  first 
appUed  to  the  pulp.  This  production- 
normalizing  factor  is  different  than  that 
for  BPT  (see  section  IX.E.l.). 

Wastewater  COD  and  color  loadings 
result  primarily  from  pulp  mill 
wastewaters  and  bleach  plant  caustic 
extraction  stages.  Therefore,  the 
production-normalizing  parameter  for 
BAT  limitations  for  these  pollutants  is 
ADMT  of  total  brown  stock  pulp  (10 
percent  moisture)  defined  as  the  sum  of 
all  brown  stock  pulp  produced  on-site 
measured  between  the  digester  outlet 
and  pulp  storage.  This  production 


normalizing  parameter  is  different  than 
the  parameter  for  toxic  pollutants 
because  it  includes  brovm  stock  pulp 
that  is  not  bleached  and  brown  stock 
pulp  entering  the  bleach  plant. 

(2)  Point  of  Regulation— (i)  BAT 
Limitations  for  Bleach  Plant  Effluent. 
EPA  proposes  today  to  set  limits  on 
certain  pollutants  inside  the 
discharger's  facility,  at  the  point  the 
wastewater  containing  those  pollutants 
leaves  the  bleach  plant.  Such  limits  are 
authorized  by  the  Clean  Water  Act  and 
EPA's  regulations  at  40  CFR  §  122.45(h). 
As  set  forth  in  more  detail  below,  EPA 
proposes  to  establish  limits  on  certain 
internal  wastewater  streams  because 
limits  for  some  pollutants  at  the  point 
of  discharge  ("end-of-pipe")  are 
impractical  and  infeasible  as  measures 
of  the  performance  of  process 
technologies.  In  the  case  of  dioxins, 
furans,  and  several  other  chlorinated 
organic  pollutants,  such  limits  are 
impractical  and  infeasible  in  light  of  the 
detection  capabilities  of  available 
analytical  methods.  In  the  case  of 
chlorinated  compounds,  including 
chloroform  and  methylene  chloride,  and 
non-chlorinated  compounds  including 
acetone  and  methyl  ethyl  ketone,  limits 
at  the  point  of  effluent  discharge  are 
impractical  and  infeasible  because  these 
pollutants  would  be  lost  as  air 
emissions  in  wastewater  conveyances 
and  treatment  facilities  (e.g..  collection 
boxes  and  aeration  tanks)  without 
bleach  plant  limits. 

EPA  believes  that  these  in-plant 
limitations  are  critical  in  order  to 
measure  the  performance  of  the  process 
changes  proposed  as  the  basis  for  BAT 
limits  in  today's  regulations.  These 
process  changes,  in  turn,  are  critical  to 
multimedia  pollution  prevention  in  the 
pulp,  paper,  and  paperboard  industry. 

BAT  limitations  for  TCDD,  TCDF,  and 
several  other  pollutants  will  be  applied 
at  the  effluent  from  the  bleach  plant. 
Control  at  this  point  is  necessary 
because,  with  the  chemical  analytical 
methods  currently  available,  discharges 
of  TCDD,  TCDF.  and  most  chlorinated 
phenolic  compounds  of  concern  from 
the  bleach  plant  will  be  near  or  below 
analytical  method  detection  limits  for 
mills  using  the  technologies  that  form 
the  basis  of  today's  proposed  BAT 
effluent  limitations.  Thus,  if  the  effluent 
limitations  were  not  applied  at  the 
effluent  from  the  bleach  plant, 
compliance  could  be  achieved  without 
using  the  best  available  technology 
economically  achievable,  but  instead  by 
diluting  bleach  plant  wastewaters  with 
the  large  wastewater  flows  from  the  rest 
of  the  mill.  TCDD  and  TCDF,  present 
but  in  concentrations  below  detection 
limits,  would  then  either  be  discharged 
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to  receiving  streams  (where  these 
pollutants  bioaccumulate],  or  partition 
to  the  sludge  generated  by  the  mill's 
secondary  wastewater  treatment  system. 

The  BAT  limitations  that  the  Agency 
is  proposing  today  would  be  applied  to 
the  total  discharge  from  each  physical 
bleach  line  operated  at  the  mill.  At  most 
mills  that  chemically  pulp  and  bleach 
wood,  acid  and  alkaline  bleach  stage 
wastewaters  are  discharged  to  separate 
sewers;  however,  at  some  mills,  bleach 
plant  wastewaters  are  discharged  to  a 
combined  sewer  containing  both  acid 
and  alkaline  wastewaters.  For 
nonvolatile  compounds  (TCDD.  TCDF. 
and  the  chlorinated  phenolic 
compounds)  compliance  with  the  BAT 
limitations  can  be  demonstrated  by 
collerting  separate  samples  of  the  acid 
and  alkaline  discharges  and  preparing  a 
flow-proportioned  composite  of  these 
samples,  resuhing  in  one  sample  of 
bleach  plant  effluent  for  analysis.  For 
volatile  compounds,  however,  separate 
samples  and  analyses  of  all  bleach  plant 
filtrates  discharged  separately  will  be 
required.  This  is  to  prevent  the  loss  of 
volatile  compounds  through  air 
stripping  as  the  samples  are  collected, 
measured,  and  composited  or  through 
chemical  reaction  when  the  acid  and 
alkaline  samples  are  combined.  If 
separate  acid  and  alkaline  sewers  do  not 
exist.  compUance  samples  must  be 
collected  from  the  point  closest  to  the 
bleach  plant  that  is  physically 
accessible. 

EPA  solicits  comments  and  data  on  its 
proposal  to  set  limits  on  certain 
pollutants  inside  the  discharger's 
facihty,  at  the  point  the  wastewater 
containing  these  pollutants  leaves  the 
bleach  plant.  EPA  solicits  any 
comments  or  data  that  might  indicate 
that  limits  for  these  pollutants  at  the 
end-of-pipe  could  practically  or  feasibly 
be  used  to  evaluate  compliance  with  the 
BAT,  PSES.  NSPS  and  PSNS  regulations 
proposed  today. 

(ii)  BAT  Limitations  for  Final 
Effluent.  EPA  today  also  proposes  to  set 
certain  BAT  effluent  limitations  at  the 
final  mill  effluent  discharged  to  the 
receiving  stream.  This  compliance  point 
is  identical  to  the  point  us«d  to 
demonstrate  compliance  with  BPT 
limitations.  All  pollutants  not  limited  at 
the  bleach  plant  (i.e..  AOX,  COD  and 
color)  will  be  limited  at  the  end-of-pipe. 

The  Agency  is  concerned  that 
periodic  discharges  of  dioxins.  furans 
and  other  chlorinated  organic  pollutants 
may  occur  as  a  resuU  of  inventories  of 
those  pollutants  in  sludge  on  the  bottom 
of  aerated  stabilization  basins, 
overloaded  clarifiers  and  appurtenant 
sludge  management  components  of 
activated  sludge  systems.  The  Agency 


also  is  concerned  that  dioxins  and 
furans  that  partition  to  pulp  may  find 
their  way  into  paper  machine  white 
water  and  may  be  discharged  in  the 
effluent.  In  addition,  miscellaneous 
wastewater  streams  ancillary  to  the 
bleach  plant  (as  defined  for  compliance 
purposes  in  the  regulation)  may  contain 
dioxin  and  furan  and  may  not  otherwise 
be  controlled.  These  miscellaneous 
streams  include  bleach  plant  floor 
washings,  bleach  plant  chemical 
preparation  areas,  bleaching  tower  and 
other  bleach  plant  vent  wet  scrubber 
wastewaters.  The  Agency  believes  it  is 
possible  that  control  of  chlorinated 
phenolic  compounds  not  achieved 
through  process  changes  alone  would  be 
achieved  with  end-of-pipe  limits  for 
AOX. 

EPA  solicits  comments  and  data  on 
whether  end-of-pip>e  limits  for  dioxins. 
furans  and  chlorinated  phenolics,  in 
addition  to  the  in-plant  limits  proposed 
today,  would  be  appropriate  to  address 
the  concerns  set  forth  in  the  foregoing 
paragraph.  The  Agency  also  solicits 
comments  on  whether  end-of-pipe 
limits  for  AOX  are  an  effective  means  of 
controlling  any  chlorinated  phenolic 
compounds  that  may  not  be  consistently 
reduced  to  non-detect  values  by  bleach 
plant  process  changes  alone. 

(3)  Fundamentally  Different  Factors 
Variances.  The  CWA  authorizes  EPA  to 
establish  alternative  limitations  more  or 
less  stringent  than  those  contained  in 
the  national  effluent  limitations 
guidelines  on  a  case-by-case  basis. 
These  alternative  limitations  are 
permissible  when  there  are  factors 
present  at  a  specific  plant  that  are 
fundamentally  different  fixjm  the  factors 
EPA  considered  during  development  of 
the  limitations.  See  Section  IX.I.3. 

c.  Rationale  for  BAT  Limitations  by 
Subcategory.  Section  V.A  summarizes 
the  factors  to  be  considered  in 
establishing  the  BAT  level  of  control.  In 
general,  BAT  represents  the  best 
existing  economically  achievable 
performance  among  plants  with  shared 
characteristics.  Where  existing  pollution 
control  technologies  are  uniformly 
inadequate.  BAT  may  be  transferred 
from  a  different  subcategory  or 
industrial  category.  BAT  limitations 
may  be  based  upon  process  changes,  as 
well  as  measures  that  are  not  common 
industry  practice. 

The  Agency  is  today  proposing  BAT 
effluent  limitations  under  Subcategories 
A,  B,  C.  D,  E.  and  F.  The  rationale  for 
the  proposed  effluent  limitations  in 
each  subcategory  is  presented  in  the 
following  paragraphs. 

(1)  Bleached  Papergrade  Kraft  and 
Soda  Subcategory,  Subpart  B.  The 
Agency  considered  many  technologies 


as  regulatory  options  to  reduce  the 
generation  of  toxic  and  nonconventional 
pollutants  from  bleached  papergrade 
kraft  and  soda  mills.  Of  these,  six 
options  received  the  most  serious 
consideration. 

First,  the  Agency  considered  a  totally 
chlorine- free  (TCF)  option  for  this 
subcategory.  Worldwide,  more  than  15 
mills  produce  TCF  bleached  kraft  pulp. 
Most  of  the  TCF  pulp  production  is  of 
a  lower  brightness  (75-«0  ISO), 
bleached  with  combinations  of  oxygen, 
ozone,  enzymes,  and  peroxide.  Only  one 
mill  routinely  produces  commercial 
quantities  of  high  brightness  (88-90 
ISO)  TCF  kraft  pulp  from  hardwood  and 
bleached  with  ozone.  In  January  1993, 
this  mill  began  to  produce  TCF 
softwood  kraft  pulp  of  lower  brightness 
using  ozone  in  short  trials.  Very  little 
information  is  available  concerning  this 
process.  One  U.S.  mill  recently  began 
producing  lower  brightness  pulp 
(approximately  82-83  ISO)  fixim 
softwood  using  an  ozone  bleaching 
process;  however,  the  mill  uses  a  final 
chlorine  dioxide  brightening  stage  and 
thus  does  not  use  a  TCF  process. 

EPA  does  not  consider  TCF  bleaching 
to  be  an  available  pollution  prevention 
technology  for  the  bleached  papergrade 
kraft  and  soda  subcategory  at  this  time. 
This  is  because  of  the  limited 
woridwide  experience  with  and  data  for 
TCF  bleaching  of  softwood  in 
papergrade  kraft  and  soda  mills,  and  the 
fact  that  the  majority  of  the  kraft  pulp 
in  the  U.S.  is  produced  from  softwood. 
(Softwood  contains  more  lignin  than 
hardwood  and  is  thus  more  difficult  to 
bleach  to  high  brightness).  However, 
EPA  strongly  encourages  continuing 
innovation  in  the  development  of 
processes  to  reduce  or  eliminate  the 
discharge  of  pollutants  from  this  and 
other  subcategories.  EPA  is  today 
proposing  alternative  BAT  effluent 
limits  for  those  mills  in  this  subcategory 
that  adopt  TCF  process. 

The  remaining  five  regulatory  options 
for  this  subcategory  all  include  these 
elements: 

•  Adequate  wood  chip  size  control, 
achieved  by  close  control  of  chipping 
equipment  tolerances  or  use  of  chip- 
thickness  screens.  Chip  size  control  is 
assumed  to  pay  for  itself  through 
improved  yield  (fewer  rejects)  and  more 
consistent  pulp  quality. 

•  Elimination  of  defoaraers 
containing  dioxin  precursors,  wli^ich  the 
Agency  believes  is  uniformly  practiced 
by  the  U.S.  pulp  industry. 

•  Brown  stock  washing  that  achieves 
a  washing  lossof  10  kg NaiS04 per 
metric  ton  or  less. 

•  The  elimination  of  hypochlorite, 
and  replacing  it  with  oxygen  or 
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peroxide  enhanced  extraction,  as 
needed. 

•  Addition  of  hi^  ahesr  mixing  for 
the  addition  of  chlorine  end/or  chlorine 
dioxide. 

In  addition  to  these  elements,  the  five 
technology  options  consideTed  for  the 
Bleached  Papergrade  Kraft  and  Soda 
BAT  effluent  limitations  are  as  follows: 

•  Option  1 — Split  Addition  of 
Chiorine.  For  this  option,  the  total 
equivalent  chlorine  added  to  the  first 
stage  of  bleaching  is  applied  in  two 
steps.  The  pH  of  the  fijst  bleaching  stage 
is  controlled  by  the  addition  of  sodium 
hydroxide. 

•  Option  2 — Substitution  of  Chiorine 
Dioxide  for  Chlorine.  This  option 
includes  the  use  of  some  elemental 
chlorine,  and  maintains  the  current 
active  chlorine  multiple  for  the  first 
bleaching  stage  (ACM-equivalent 
chlorine  as  percent  on  pulp,  divided  by 
the  prechlorination  kappa  number). 
However,  enough  of  this  chlorine  is 
replaced  by  chlorine  dioxide  to  reduce 
the  "active  chlorine  multiple  ratio"  for 
the  first  stage  to  0.90  or  less.  Active 
chlorine  multiple  ratio,  based  on  work 
by  Peprican  is  that  combination  of 
aOive  chlorine  multiple  and  percent 
chlorine  dioxide  substitution  that 
results  in  bleaching  conditions  in  which 
TCDD  and  TCDF  are  theoretically  not 
formed.  The  active  chlorine  multiple 
ratio  is  (ACM(lSO-%  CiCb 
sub6titution)U24.  This  results  in 
limiting  the  elemental  chlorine  multiple 
to  0.065  or  less,  and  is  approximately 
equivalent  to  using  chlorine  dioxide  to 
provide  70  percent  of  the  bleaching 
power  (measured  as  oxidizing  potential) 
applied  in  the  first  bleaching  stage  (i.e.. 
70  percent  substitution). 

•  Option  3 — Oxygen  Delignification 
or  Extended  Delignification  With 
Substitution  ofOilorine  Dioxide  for 
Chlorine.  This  option  includes  the 
reduction  of  the  lignin  content  as 
measured  by  kappa  number  of  the  pulp 
entering  the  first  stage  of  bleaching.  For 
softwood  pulp,  the  pre-chlorination 
kappa  number  is  reduced  from 
approximately  30  to  18.  For  hardwood 
pulp,  kappa  number  is  reduced  from 
approximately  20  to  12.  The  reduction 
in  kappa  number  may  be  achieved 
either  through  the  use  of  oxygen 
delignification  or  use  of  extended 
cooking.  The  first  stage  bleaching 
conditions  for  Option  3  are  the  same  as 
those  specified  for  Option  2  (active 
chlorine  multiple  ratio  0.90  or  less),  but 
because  the  kappa  number  of  the  pulp 
is  lower,  a  lower  mass-based  dose  of 
chlorine  and  chlorine  dioxide  is  used. 

•  Option  4 — Oxygen  Delignification 
or  Extended  Delignification  With 
Complete  Substitution  of  Chlorine 


Dioxide  for  Chlorine.  TUs  optioo 
includes  the  same  reduction  of  pulp 
lignin  content  as  specified  for  Option  3. 
The  use  of  elemental  chforine  is 
completely  eliminated,  and  the  current 
active  chlorine  multiple  is  applied  using 
chlorine  dioxide  only. 

•  Option  5 — Oxygen  Delignification 
and  Extended  Delignification  Witii 
Complete  Substitution  of  Chlorine 
Dioxide  for  Chlorine.  This  option 
includes  further  reduction  of  the  lignin 
content  of  the  pulp  enterigg  the  first 
stage  of  bleaching.  For  softwood  pulp, 
kappa  is  reduced  from  approximately  30 
to  15.  For  hardwood  pulp,  kappa  is 
reduced  from  20  to  10.  The  first  stage 
bleaching  conditicHu  for  Option  5  are 
the  same  as  those  specified  for  Option 
4  (elimination  of  elemental  chlorine, 
with  the  current  active  chlorine 
multiple  applied  as  chlorine  dioxide). 

The  performance  of  each  option  was 
detormined  using  data  collected  by  the 
Agency  during  the  Long-Term  and 
Short-Term  studies  described  in  VII1.A. 
The  Agency  finds  that,  moving  from 
Option  1  to  Opti(Hi  5,  these  options 
generally  show  decreasing  mass 
discharges  and  progressively  fewer 
pollutants  detected  in  bleach  plant  and 
final  effiuents. 

The  Agency  is  today  proposing 
Option  4  for  BAT  effluent  limitations 
guidelines  for  Subpart  B.  hi  making  this 
decision,  EPA  considered  factors 
including:  the  effluent  reduction 
attainable,  the  economic  achievability  of 
each  option,  the  age  of  equipment  and 
facilities  involved,  the  process 
emplo)red,  the  engineering  aspects  of 
various  types  of  control  tMihniques. 
process  changes,  the  cost  of  achievifig 
effluent  reductions,  and  non-water 
quality  environmental  impacts 
(including  energy  requirements). 

EPA  selected  Option  4  as  the 
proposed  technology  basis  for  the 
papergrade  kraft  and  soda  subcategory, 
in  part  because  no  other  option  that  was 
both  technically  feasible  and 
economically  achievable  resulted  in 
greater  effluent  reductions.  The  Agency 
found  that  Option  4  would  achieve 
reductions  of  approximately  317  grams 
per  year  of  TCDD  and  TCDF,  2,530 
metric  tons  per  year  of  toxic  and 
nonconventional  pollutants,  and 
approximately  32.900  metric  tons  per 
year  of  AOX,  and  approximately  1.1 
million  metric  tons  of  COD.  This 
compares  to  reductions  of: 
approximately  317  grams  per  year  of 
TCDD  and  TCDF,  2,570  metric  tons  per 
year  of  toxic  and  nonconventional 
pollutants,  and  approximately  25,400 
metric  tons  per  year  of  AOX  for  Option 
3;  approximately  315  grams  per  year  of 
TCDD  and  TCDF,  2,330  metric  tons  per 


year  of  toxic  and  nonconventional 
pollutants,  and  approximately  8,550 
metric  tons  per  year  of  AOX  for  Option 
2;  and  approximately  300  grams  per 
year  of  TCDD  and  TCDF,  2,410  metric 
tons  per  year  of  toxic  and 
nonconventional  pollutants,  and 
approximately  10,800  metric  tons  per 
year  of  AOX  for  Option  1 . 

The  Agency  decided  not  to  propose 
Option  1  as  the  best  available 
technology  for  this  subcategory  because 
that  option  will  not  ensure  that 
discharges  of  TCDD  and  TCDF  in  bleach 
plant  effluents  are  below  the  analytical 
method  detection  limits.  The 
measurable  levels  of  TCDD  and  TCDF 
clearly  will  result  in  contamination  of 
wastewater  treatment  sludges.  The 
Agency  decided  not  to  propose  Options 
2  and  3  as  the  best  available  technology 
for  this  subcategory  because  Option  4, 
which  is  elemental  chlorine-free,  will 
achieve  significantly  more  rediiction  in 
the  discharge  of  highly  chlorinated 
phenolic  compounds,  to  near  or  below 
the  limits  of  dietecti<m,  and  significantly 
greater  reductions  in  AOX,  than  these 
options.  The  Agency  believes  this  is 
particularly  important  because 
reductions  of  these  highly  chlorinated 
phenolic  compounds  have  been 
associated  with  further  reductions  in 
TCDD  and  TCDF  below  the  current 
minimum  level  of  detection.  In 
addition,  neither  Option  1  nor  Option  2 
offers  the  opportunity  for  increased 
pulping  liquor  recovery  and 
concomitant  reductions  in  consumable 
chemical  costs,  and  improved 
consistency  of  pulp  quality  that  result 
fi'om  oxygen  delignification  or  extended 
cooking.  Further  benefits  of  Option  4  are 
the  reductions  achieved  in 
concentrations  of  dioxin  (1.0  ppt)  and 
furan  (1.9  ppt),  and  total  organic 
chlorine  content  of  wastewater 
treatment  sludges  (ten-fold  reduction 
below  Option  1).  This  finding  will  be 
particularly  important  in  the  Agency's 
assessment  of  the  need  to  regulate  land 
disposal  practices  for  pulp  and  paper 
mill  wastewater  treatment  sludges.  An 
exception  to  this  trend  is  that  further 
reductions  in  chloroform  in  wastewater 
are  not  achieved  beyond  Option  2. 

The  Agency  decided  not  to  propose 
Option  5  because  the  costs  of  retrofitting 
Option  5  process  technology  (i.e.,  both 
extended  delignification  one/ oxygen 
delignification,  as  well  as  added 
recovery  boiler  capacity  to  handle  the 
additional  pulping  liquor  solids)  may  be 
very  high  for  an  existing  source.  Upon 
examining  the  economic  impacts  of 
Option  5,  EPA  concluded  that  Option  5 
was  not  economically  achievable. 

The  Agency  estimated  that  the  78 
mills  with  direct  discharge  would  incur 
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total  annualized  cost  of  $260  million  in 
complying  with  Option  4.  This 
compared  to  the  following  total 
annualized  costs  for  other  options:  $97 
million  for  Option  1.  $113  million  for 
Option  2,  $200  million  for  Option  3,  and 
$562  million  for  Option  5.  The  Agency 
estimated  that  Option  4  would  result  in 
a  range  of  one  to  three  plant  closures 
and  an  estimated  employment  effect  in 
the  range  of  500  to  4.400  lost  jobs.  The 
comparable  figures  for  other  options 
range  bom  one  to  two  plant  closures 
and  up  to  3,700  lost  jobs  for  Option  1 
to  a  maximum  of  eight  plant  closures 
and  up  to  11.300  lost  jobs  at  Option  5. 
These  impacts,  and  the  methodology 
behind  them,  are  explained  in  greater 
detail  in  the  economic  impact  analysis. 
Based  upon  these  findings,  the  Agency 
concludes  that  BAT  effluent  limitations 
based  on  Option  4  for  the  papergrade 
kraft  and  soda  subcategory  would  be 
economically  achievable. 

As  stated  above,  the  Agency 
determined  that  the  available  data  does 
not  suggest  that  Option  5  is 
economically  achievable.  In  making  this 
determination,  the  Agency  noted  that 
total  job  loss  under  Option  5  could  be 
as  high  as  approximately  11.300  and 
that  a  maximum  of  eight  mills  would 
close;  this  is  five  mill  closures  more 
than  the  corresponding  maximum  - 
impacts  for  Option  4. 

Industry  has  expressed  concern  that 
the  cost  of  implementing  oxygen 
delignification  is  significantly  higher 
than  estimated  by  EPA.  The  difference 
may  be  attributable  to  industry's 
inclusion  of  cost  estimates  for  installing 
a  significant  number  of  new  recovery 
boilers  to  handle  the  increase  in  pulping 
liquor  solids  sent  to  recovery  from 
oxygen  delignification.  The  Agency 
believes  that  any  modest  upgrades  of 
existing  recovery  boiler  capacity 
necessary  can  be  made  to  accommodate 
the  marginal  increases  in  solids  loadings 
from  oxygen  delignification  and  other 
technologies  that  are  part  of  BAT.  The 
costs  of  these  upgrades  have  been 
included  in  EPA'scost  estimates. 
Decisions  for  installing  additional 
recovery  boiler  capacity  beyond  these 
upgrades  are  production -based,  and 
those  costs  are  therefore  unnecessary  to 
comply  with  the  proposed  regulations. 
See  section  Xm  for  soUcitation  of 
comments  and  data. 

The  Agency  found  that  the 
incremental  increase  in  annual 
electrical  power  consumption  for  all 
mills  to  achieve  Option  4  was  114 
megawatts  (MW).  This  is  equivalent  to 
an  increase  of  approximately  4  percent 
for  a  typical  500  ton  per  day  market 
Kraft  pulp  mill.  The  incremental 
increases  in  electrical  power    • 


66111 


consumption  for  the  remaining  options 
were:  for  Option  1,  an  increase  of  41 
MW;  for  Option  2,  an  increase  of  22 
MW;  for  Option  3.  an  increase  of  114 
MW;  and  for  Option  5.  an  increase  of 
234  MW.  The  Agency  did  not  find  that 
the  age  of  equipment  aftd  facilities 
involved  provided  any  basis  for 
choosing  among  the  options.  The 
Agency  considered  the  different 
processes  and  engineering  aspects  of 
Options  1.  2,  3, 4,  and  5  in  evaluating 
each  option. 

In  addition  to  the  options  described 
above.  EPA  considered,  but  did  not  have 
adequate  data  to  evaluate,  an  option 
based  on  the  complete  substitution  of 
chlorine  dioxide  for  elemental  chlorine 
in  the  first  stage  of  bleaching.  The 
Agency  has  received  some  data 
demonstrating  the  effectiveness  of  this 
option  for  reducing  some  of  the 
pollutants  selected  for  regulation.  The 
Agency  received  additional  data 
concerning  the  impact  of  this  option  on 
AOX  discharges  on  October  21, 1993. 
Several  industry  representatives 
indicated  that  more  complete 
information  will  be  provided  during  the 
comment  period.  EPA  solicits  further 
data  and  comments  on  this  option.  If 
these  data  demonstrate  technical 
feasibility,  economic  achievability  and 
other  statutory  factors,  EPA  may  revise 
the  technology  basis  and  corresponding 
effluent  limitations  for  promulgation  of 
the  rules  for  this  subcategory 
accordingly. 

EPA  today  also  is  proposing  COD 
effluent  limitations  for  the  bleached 
papergrade  kraft  and  soda  subcategory. 
These  COD  limitations  were  developed 
for  this  subcategory  based  on 
engineering  evaluation  of  the  best 
methods  to  control  COD  discharges.  The 
COD  effluent  data  used  to  develop  the 
proposed  effluent  limitations  were 
collected  by  EPA  during  the  short-term 
studies  and  supplied  by  mills  with  their 
questionnaire  responses. 

The  technology  basis  for  the  proposed 
COD  effluent  limitations  consists  of 
effective  brownstock  washing,  closed 
brownstock  pulp  screen  room  operation, 
application  of  pulping  liquor  spill 
prevention  and  control  (BMPs),  and  BPT 
level  secondary  treatment  performance. 
The  first  three  technologies  described 
above  focus  on  preventing  or  capturing 
losses  of  pulping  liquors  and  associated 
wood  extractives  and  returning  them  to 
a  heat  or  chemical  recovery  process. 
Closing  screen  rooms  at  older  mills  with 
open  screen  rooms  is  generally 
accomplished  by  reusing  decker  screen 
filtrates  as  pulp  dilution  water  ahead  of 
the  screens,  or  as  wash  liquor  on  a 
preceding  stage  of  washing.  BPT  level 
secondary  treatment  reduces  the 


biodegradable  portion  of  COD  that 
remains  after  process  changes.  The 
Agency  was  not  able  to  identify  other 
technologies  for  controlling  COD.  and 
therefore  concluded  that  this 
combination  of  technologies  represents 
the  best  available  technology  for  the 
control  of  COD. 

The  Agency  considered  the  age.  size, 
processes,  other  engineering  factors,  and 
non-water  quality  environmental 
impacts  pertinent  to  mills  in  this 
subcategory.  No  basis  could  be  found  for 
identifying  different  COD  effluent 
limitations  within  this  subcategory 
based  on  age.  size,  processes,  or  other 
engineering  factors.  EPA  has  no  data  to 
suggest  that  the  combination  of 
technologies  upon  which  COD  effluent 
limitations  are  based  significantly 
increase  non-water  quality 
environmental  impacts. 

In  addition,  the  Agency  concluded 
that  the  COD  effluent  limitations  would 
be  achievable  based  on  the  control 
technologies  identified  above.  All  costs 
for  complying  with  the  proposed  COD 
effluent  limitations,  including  the  cost 
of  closing  screen  room  operations,  were 
incorporated  in  the  option-by-option 
economic  impact  analysis  presented 
above  and  in  section  XI.B. 

The  Agency  is  also  proposing  today  to 
include  an  alternative  set  of  effluent 
limitations  applicable  to  any 
wastewaters  from  TCF  bleaching 
processes  at  mills  in  this  subcategory. 
EPA  is  proposing  these  alternative 
limitations  to  provide  mills  with  an 
incentive  to  eliminate  or  nearly 
eliminate  the  generation  and  discharge 
of  chlorinated  organic  pollutants  by 
using  totally  chlorine-free  processes. 
These  mills  would  initially  be  required 
to  certify  to  the  permitting  authority  that 
their  processes  are  totally  chlorine-free. 
The  alternative  Hmitations  applicable  to 
the  wastewaters  from  TCF  bleaching 

firocesses  would  not  include  any 
imitations  on  chlorinated  organic 
pollutants  (i.e..  TCDD,  TCDF. 
chloroform,  methylene  chloride, 
chlorinated  phenolic  compounds)  at  the 
bleach  plant  or  end-of-pipe.  except  for 
AOX.  Mills  employing  TCF  processes 
would  have  effluent  hmitations  only  for 
AOX.  and  would  have  initial  monitoring 
requirements  for  specific  toxic  organic 
pollutants  (i.e..  TCDD.  TCDF, 
chloroform,  methylene  chloride, 
chlorinated  phenolic  compounds^ 
which  could  be  terminated  if  all 
analytical  results  in  a  specified  series  of 
sampling  events  are  non-detect. 

(2)  Dissolving  Kraft  Subcategory. 
Subpart  A.  The  Agency  studied  the 
existing  pollution  control  technologies 
used  by  the  three  mills  in  the  Dissolving 
Kraft  Subcategory  and  conducted 
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sampling  programs  at  two  of  the  three 
mills.  This  process  technologies  studied 
included  the  use  of  high  application 
rates  of  hypochlorite  in  the  bleaching 
sequences. 

The  Agency  found  existing  process 
technologies  to  be  uniformly  inadequate 
to  control  the  generation  of  TQH), 
TCDF,  chloroform,  and  other  toxic  and 
nonconventional  pollutants  generated 
during  the  bleaching  of  dissolving  grade 
pulp.  Data  available  indicate  that  all 
three  mills  within  the  subcategory 
discharged  chloroform  in  final  effluent 
(indicating  very  high  loadings  &om  the 
bleach  plants)  as  well  as  a  relatively 
high  frequency  of  detected  TCDD  and 
TQ3F  (indicating  the  same). 

For  this  reason,  the  Agency 
considered  in  detail  three  regulatory 
options  transferred  from  the  bleached 
papergrade  kraft  and  soda  subcategory. 
All  of  these  options  include  reduction 
in  the  amount  of  chlorine  and  chlorine- 
containing  compounds  applied  to  the 
pulp.  The  Agency  also  considered  a  TQr 
option  for  this  subcategory.  However, 
the  Agency  determined  that  TCF 
technologies  could  not  be  practicably 
applied  in  this  subcategory  at  this  time. 

The  three  options  considered  in  the 
most  detail  for  the  dissohring  kraft 
subcategory  included  all  of  the  common 
elements  of  the  bleached  papergrade 
kraft  options  (adequate  chip  size 
control,  elimination  of  defoamers 
containing  dioxin  precursors,  brown 
^tock  washing  to  a  loss  of  10  kg  NajS04 
per  metric  ton  or  less,  elimination  of 
hypochlorite,  oxygen  or  peroxide 
reinforced  extraction,  and  high  shear 
mixing  for  the  addition  of  chlorine  and/ 
or  chlorine  dioxide).  In  addition  to  these 
elements,  the  three  technology  options 
are: 

•  Option  1 — Substitution  of  Chlorine 
Dioxide  for  Chlorine,  at  the  addition 
rates  described  for  bleached  papergrade 
kraft  and  soda  (approximately  70 
percent  substitution). 

•  Option  2 — Oxygen  Delignification 
With  Substitution  of  Chlorine  Dioxide 
for  Chlorine.  This  option  differs  from 
the  bleached  papergrade  kraft  option.  It 
does  not  allow  for  the  use  of  extended 
delignification.  because  the  Agency  has 
received  information  indicating  that,  for 
technical  reasons,  extended 
delignification  cannot  be  applied  in  the 
dissolving  kraft  subcategory.  The 
Agency  also  has  recently  received  data 
indicating  that  oxygen  deligniHcation  is 
feasible  and  will  reduce  the  amounts  of 
toxic  and  nonconventional  pollutants 
generated  during  bleaching.  The 
chlorine  dioxide  substitution  rate  is 
defined  as  for  bleached  papergrade  kraft 
Option  2,  approximately  70  percent. 


•  Option  3 — Oxygen  DeJigR^tcation 
With  Complete  Substitution  of  Chlorine 
Dioxide  for  Chlorine.  As  in  Option  2. 
this  option  does  not  include  extended 
delignification  which  the  Agency  does 
not  believe  is  technically  applicable  to 
dissolving  krsfl.     • 

The  Agency  determined  that  the 
performance  of  dissolving  kralt  Options 
1,2,  and  3  would  be  equivalent  to 
bleached  papergrade  kraft  Options  2. 3, 
and  4,  respectively.  This  judgment  is 
based  upon  the  similarities  of 
components  of  the  process'  technologies 
and  best  engineering  judgment  The 
performance  of  each  option  is 
summarized  in  the  technical 
development  document  for  each 
pollutant.  Performance  of  an  option  is 
characterized  primarily  by  the  long-term 
average  production-normalized  mass 
discharge  in  bleach  plant  effluent. 
The  Agency  is  today  proposing 
Option  2  tor  BAT  effluent  limitations 
guidelines  for  Subcategory  A.  In  making 
this  decision,  EPA  considered  factors 
including:  the  effluent  reduction 
attainable,  the  economic  achievability  of 
each  option,  the  age  of  equipment  and 
facilities  involved,  the  process 
employed,  the  engineering  a.spects  of 
various  types  of  control  techniques, 
process  changes,  the  cost  of  achieving 
effluent  reductions,  and  non-water 
quality  environmental  impacts 
(including  energy  requirements). 

EPA  selected  Option  2  as  the 
proposed  technology  basis  for  the 
dissolving  krafl  subcategory,  in  part 
because  no  other  option  that  was 
technically  feasible  achieved  greater 
effluent  reductions.  The  Agency  found 
that  available  information  did  not  * 
support  a  Conclusion  that  Option  3  was 
technically  feasible.  More  specdRcally. 
the  Agency  recently  received  data 
demonstrating  that  100  percent 
substitution  of  chlorine  dioxide  for 
chlorine  is  not  technically  feasible  in 
the  dissolving  kraf)  subcategory.  The 
Agency  also  found  that  Option  2  would 
achieve  significantly  greater  reductions 
in  the  discharges  of  toxic  and 
nonconventional  pollutants  than  would 
Option  1.  For  example,  the  long-term 
average  in  bleach  plant  effluent  of  TCDD 
for  Option  1  is  512  ng/ADMT,  compared 
to  the  data  representing  Option  2  where 
the  long-term  average  was  153  ng/ 
ADMT.  The  estimated  reductions  of 
volatile  and  chlorinated  phenolic  toxic 
pollutants  (16  metric  tons  per  year)  and 
AOX  (1,670  metric  tons  per  year)  are  the 
highest  for  this  option.  In  addition. 
Option  2  removes  approximately  8,560 
metric  tons  per  year  of  COD.  These 
compare  to  estimated  reductions  for 
Option  1  for  toxic. pollutants  of  4.7 


metric  tons  per  year  and  for  AOX  of  232 
metric  tons  per  year. 

The  Agency  estimated  that  the  mills 
would  incur  total  annualized  cost  of 
$1.7  million  in  complying  writh  Option 

1.  The  Agency  estimated  that  mills 
would  incur  total  annualized  cost  of 
$11.9  million  in  complying  with  Option 

2.  The  Agency  estimated  that  neither 
Option  1  nor  Option  2  would  result  in 
any  lost  jobs  or  mill  closures.  These 
impacts,  and  the  methodology  behind 
them,  are  presented  in  greater  detail  in 
section  IX.G.  Based  upon  these  findings, 
the  Agency  concludes  that  BAT  efflueni 
limitations  based  on  Option  2  for  the 
dissolving  krafl  subcategory  would  be 
economically  achievable. 

The  Agency  found  that  Option  2 
would  result  in  an  incremental  increa.se 
in  electrical  power  consumption  of  7.8 
MW  over  Option  1.  The  Agency  did  not 
find  that  the  age  of  equipment  and 
facilities  involved,  processes,  or 
engineering  aspects  provided  any  basis 
for  choosing  Option  1  over  Option  2. 
The  Agency  did  not  fmd  any  signiHcant 
differences  in  non-water  quality  impacts 
between  Options  1  and  2. 

The  Agency  is  also  proposing  today  to 
include  an  alternative  set  of  effluent 
limitations  applicable  to  any 
wastewaters  from  TCF  bleaching 
processes  at  mills  in  this  subcategory. 
EPA  is  proposing  these  alternative 
limitations  to  provide  mills  with  an 
incentive  to  eliminate  or  nearly 
eliminate  the  generation  and  discharge 
of  chlorinated  organic  pollutants  by 
using  totally  chlorine-free  processes. 
These  mills  would  be  required  imtially 
to  certify  to  the  permitting  authority  that 
their  process  is  totally  chlorine- free.  The 
alternative  limitations  applicable  to  the 
wastewaters  from  TCF  bleaching 
processes  would  not  include  any 
limitations  on  chlorinated  organic 
pollutants  (i.e.,  TCDD,  TCDF. 
chloroform,  methylene  chloride, 
chlorinated  phenolic  compounds)  at  the 
bleach  plant  or  end-of-pipe,  except  for 
AOX.  These  milR  would  have  BAT 
effluent  limitations  onjy  for  AO.X,  and 
also  would  have  initial  monitoring 
requirements  for  specific  toxic  organic 
pollutants  (i.e.,  TCDD.  TCDF. 
chloroform,  methylene  chloride, 
chlorinated  phenolic  compounds) 
which  could  be  terminated  if  all 
analyiical  results  in  a  specified  series  of 
sampling  events  are  non-detect. 

The  Agency  has  recently  received 
data  indicating  that  mills  may  not  be 
able  to  produce  certain  high  grade 
dissolving  kraft  pulps  without  the  use  of 
hypochlorite  to  maintain  product 
quality.  Specifically,  preliminary  data 
received  indicate  that  intrinsic 
viscosity,  ^  measure  of  the  degree  of 
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polymerization  of  the  dissolving  pulp,  is 

not  maintained  within  acceptable 
specificatioDs  without  the  use  of 
hypochkwite.  See  section  XIU  of  this 
preamble  for  soHcitation  of  comments 
and  data  to  enable  EPA  to  further  define 
this  concern.  The  Agency  also  solicits 
information  on  akemative  process  and 
control  technologies  more 
environmentally  protective  than 
existing  processes  that  may  be 
achievable  for  these  products.  Based  on 
these  preliminary  data,  the  Agency 
specifically  solicits  comment  on 
whether  BAT  effluent  limitations  for  the 
dissolving  kraft  subcategory  should  be 
based  upon  reduced  use  of 
hypochlorite,  compared  to  current  - — 
practice,  under  specific  conditions  that 
achieve  a  substantial  reduction  in  the 
amount  of  chloroform  generated  and 
emitted  to  air  and  discharged  to  bleach 
plant  effluents.  The  Agency  requests 
data  oa  the  specific  process  operating 
conditions  and  chloroform  generation 
rates  resulting  from  these  conditions 
(see  Section  XIU  for  specific  data 
requests). 

EPA  today  also  is  proposing  COD 
effluent  limitations  for  the  dissolving 
kraft  subcategory.  These  COD 
limitations  were  developed  based  on 
engineering  evaluation  of  the  best 
methods  to  control  COD  discharges.  The 
COD  effluent  data  used  to  develop  the 
proposed  effiuent  limitations  were 
collected  by  EPA  during  the  short-term 
studies. 

The  technology  basis  for  the  proposed 
COD  eniuent  limitations  for  the 
dissolving  kraft  subcategory  consists  of 
effective  brownstock  w^ing.  closed 
brownstock  pulp  screen  room  operation, 
application  of  pulping  liquor  spill 
prevention  and  control  (BMPs),  and  BPT 
level  secondary  treatment  performance. 
The  first  three  technologies  described 
above  focus  on  preventing  or  capturing 
losses  of  pulping  liquors  and  associated 
wood  extractives  and  returning  them  to 
a  heat  or  chemical  recovery  process. 
Closing  screen  rooms  at  older  mills  with 
open  screen  rooms  is  generally 
accomplished  by  reusing  decker  screen 
filtrates  as  pulp  dilution  water  ahead  of 
the  screens,  or  as  wash  liquor  on  a 
preceding  .stage  of  washing.  BPT  level 
secondary  treatment  reduces  the 
biodegradable  portion  of  COD  that 
remains  after  process  changes.  The 
Agency  was  not  able  to  identify  other 
technologies  for  controlling  COD,  and 
therefore  cortcluded  that  tl^s 
combination  of  technologies  represents 
the  best  available  technology  for  the 
control  of  COD. 

The  Agency  considered  the  age,  size, 
processes,  other  engineering  factors,  and 
non-water  quality  environmental 


impacts  pertinent  to  milfo  in  developiag 
the  COD  limitatkms  for  this 
subcsrtegory.  No  basis  could  be  found  for 
identifying  diSerent  COD  effluent 
limitations  within  this  subcategory 
based  on  age,  size,  processes,  or  other 
engineering  factors.  EPA  has  no  data  to 
suggest  that  the  combination  of 
technologies  upon  which  COD  effluent 
limitations  are  based  significantly 
increase  non- water  quality 
environmental  impacts. 

bi  addition,  the  Agency  concluded 
that  the  COD  effluent  Umitalions  would 
be  achievable  based  on  the  control 
technologies  identified  above.  All  costs 
for  complying  with  the  proposed  COD 
effluent  limitations,  including  the  cost 
of  closing  screen  room  operations,  were 
incorporated  in  the  option-by-option 
economic  impact  analysis  presented 
above  and  in  section  XI.B. 

(3)  Dissolving  Sulfite  Subcategory, 
Subpart  D.  Th*  Agency  considered  three 
regulatory  options  to  reduce  the 
generation  of  toxic  and  nonconventional 
pollutants  during  bleaching  of 
dissolving  sulfite  wood  pulps.  One  of 
these  options  (20  percent  chlorine 
dioxide  substitution  for  elemental 
chlorine)  was  rejected  for  reasons 
including  lack  of  adequate  performance 
data  and  minimal  improvement  in 
control  of  pollutants  beyond  existing 
practices. 

The  first  remaining  option  is  based  on 
oxygen  delignification  followed  by 
bleaching  with  complete  substitution  of 
chlorine  dioxide  for  elemental  chlorine. 
The  second  remaining  option  is  a  totally 
chlorine-free  (TCF)  bleaching  process. 
At  present,  there  is  one  mill  in  the  U.S. 
that  bleaches  dissolving  sulfite  pulp 
using  oxygen  delignification  and 
complete  substitution  of  chlorine 
dioxide  for  elemental  chlorine. 
Pollutant  loadings  at  this  mill  were  used 
to  develop  Option  1.  At  present  there 
are  no  mills  in  the  U.S.  that  use  a  TCF 
process  to  bleach  dissolving  sulfite 
pulp.  However,  there  is  a  mill  in  Austria 
(and  there  may  be  others)  that  uses  TCF 
processes  to  bleach  dissolving  sulfite 
pulp.  Information  primarily  from  the 
Austrian  mill  was  used  to  analyze  and 
develop  Option  2. 

Both  regulatory  options  for  this 
subcategory  include  these  elements: 

•  Adequate  wood  chip  size  control, 
achieved  by  dose  control  of  chipping 
equipment  tolerances  or  use  of  chip- 
thickness  screens.  Chip  size  control  is 
assumed  to  pay  for  itself  through 
improved  yield  (fewer  rejects)  and  more 
consistent  quality  pulp,  and 

•  Elimination  of  detoainers 
containing  dioxin  precursors,  which  the 
Agency  believes  is  unifctrmly  practiced 
by  the  U.S.  pulp  industry. 


In  addition  to  these  eiemenls,  the  two 
regulatory  options  considered  fi>r  the 
dissolving  sulfite  sefacalegtMy  are  as 
follows: 

•  Option  J— Oxygen  Defignificadon 
With  Complete  Subetitution  ofOtlorine 
Dioxide  for  Chlorine 

As  indicated  above,  this  option  is 
based  on  using  oxygen  delignificarion 
followed  by  bleaching  with  complete 
substitution  of  chlorine  dioxide  for 
chlorine.  Under  this  option. 
hypochlorite  could  be  used  in  the 
bleach  sequence. 

•  Option  2— Totaily  Chlorine  Free 
Bleaching 

As  indicated  above,  this  optitm  is 
based  on  totally  chlorine  free  (TCF) 
bleaching  processes  used  by  mills  in 
other  countries.  Although  the  bleach 
sequence  at  each  mill  varies,  all  axe 
based  on  oxygen  delignification  and  use 
of  ozone  and/or  peroxide  in  subsequent 
bleaching  stages. 

The  performance  of  each  option  was 
determined  using  data  collected  by  the 
Agency  during  the  Long-Term  Study 
and  additional  data  gathering  described 
in  VIII.A.  The  Agency  was  not  abie  to 
collect  the  same  type  of  performance 
data  irom  TCF  milh  in  other  countries 
as  for  the  U.S.  mill  Effluent  limitations 
for  mills  in  other  countries  typically 
consist  of  only  BOD,  COD,  and  AOX. 
and  therefore  these  are  the  only  data 
available.  The  Agency  has  requested  but 
not  been  able  to  obtain  data  for 
individual  toxic  pollutants  from  any 
TCF  mill.  However,  because  chlorine 
and  chlorine-containing  compounds  are 
not  used  at  TCF  mills,  and  because 
available  data  for  bleach  plant  and  final 
effluent  AOX  concentrations  at  TCF 
mills  are  very  low.  the  Agency  believes 
that  concentrations  of  individual 
chlorinated  compounds  in  wastewaters 
from  TCF  mills  are  not  dete<:table. 

The  Agency  is  proposing  Option  1  as 
the  technology  basis  for  BAT  effluent 
limitations  guidelines  for  Subpart  D. 
EPA  selected  this  option  as  the 
proposed  technology  basis  for  the 
dissolving  sulfite  subcategory,  in  part 
because  no  other  option  that  was  both 
technically  feasible  and  economically  . 
achievable  resulted  in  greater  effluent 
reductions.  The  Agency  found  that 
Option  1  would  achieve  reductions  of 
approximately  2.4  grams  per  3rear  of 
TCDD  and  TCDF,  56  metric  tons  per 
year  of  toxic  and  nonconventional 
pollutants,  and  approximately  1,010 
metric  tons  per  year  of  AOX. 

The  Agency  decided  not  to  propose 
Option  2  as  the  best  available 
technology  for  this  subcategory  because 
information  recently  supplied  by 
dissolving  sulfite  producers  indicates 
that  their  mills  cannot  currently  meet  all 
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product  specifications  for  high  quality, 
hi^  purity  dissolving  sulfite  pulp  using 
T^  bleaching  processes.  The 
preliminary  data  that  EPA  has  received 
suggest  that  critical  product 
specifications  relating  to  brightness, 
color,  haze,  and  filterability,  caiuot 
ciurently  be  met  for  certain  products 
without  the  use  of  some  chlorine- 
containing  compounds.  Furthermore, 
the  Agency  does  not  have  sufficient 
information  on  effluent  reduction 
benefits  that  can  be  achieved  by  non- 
chlorine  based  bleaching  for  all  grades 
of  dissolving  sulfite  pulps.  Notably,  the 
Agency  laclcs  this  information  for  high 
purity  acetate  grades.  Based  on  this 
data,  the  Agency  does  not  consider  TCP 
bleaching  to  be  an  available  technology 
for  some  products  within  the  dissolving 
sulfite  subcategory  at  this  time.  EPA 
does,  however,  consider  TCP  bleaching 
to  be  an  available  technology  for  many 
products  made  within  this  subcategory 
at  this  time. 

In  addition,  after  examining  the 
economic  impacts  of  Option  2,  EPA  was 
concerned  about  the  economic 
achievability  of  Option  2.  The  Agency 
estimated  that  the  total  annualized  cost 
of  complying  with  Option  1  would  be 
$5  million  and  that  the  cost  of 
complying  with  Option  2  would  be  $15 
million.  The  Agency  estimated  that 
Option  1  would  result  in  one  plant 
closure  and  that  Option  2  would  result 
in  two  plant  closures.  The  projected 
employment  loss  associated  with  these 
plant  closures  is  not  reported  here 
because  the  level  of  data  aggregation  is 
inadequate  to  protect  confidential 
business  information.  Based  on  the 
foregoing  information,  the  Agency 
concluded  that  Option  1  is 
economically  achievable. 

The  Agency  found  that  Option  2 
would  result  in  an  incremental  increase 
in  annual  electrical  power  consumption 
of  3.2  MW  over  Option  1.  The  Agency 
did  not  find  that  the  age  of  equipment 
and  facilities  involved,  processes,  or 
engineering  aspects  provided  any  basis 
for  choosing  Option  2  over  Option  1. 
The  Agency  did  not  find  any  significant 
differences  in  non-water  quality 
environmental  impacts  between  Options 
2  and  1. 

EPA  strongly  encourages  continuing 
innovation  in  the  development  of 
processes  to  reduce  or  eliminate  the 
discharge  of  pollutants  from  this 
subcategory.  During  development  of 
these  proposed  regulations,  industry 
representatives  expressed  their  view 
that  some  products  currently  being 
made  at  dissolving  sulfite  mills  could 
not  be  made  with  either  Option  1  or 
Option  2.  The  Agency  solicits  comments 
on  whether  this  subcategory  should  be 


further  divided,  based  on  product 
specifications  or  other  factors,  so  that 
chlorine  and  chlorine  compounds  can 
be  minimized  to  a  greater  degree. 

The  Agency  is  also  proposmg  today  to 
include  an  alternative  set  of  effluent 
limitations  applicable  to  any 
wastewaters  from  TCP  bleaching 
processes  at  mills  in  this  subcategory. 
EPA  is  proposing  these  alternative 
limitations  to  provide  mills  with  an 
incentive  to  eliminate  or  nearly 
eliminate  the  generation^nd  discharge 
of  chlorinated  organic  pollutants  by 
using  totally  chlorine-iree  processes. 
These  mills  would  initially  be  required 
to  certify  to  the  permitting  authority  that 
their  piocesses  are  totally  chlorine- free. 
The  alternative  limitations  appHcable  to 
the  wastewaters  from  TCP  bleaching 
processes  would  not  include  any 
limitations  on  chlorinated  organic 
pollutants  (i.e..  TCDD,  TCDP. 
chloroform,  methylene  chloride, 
chlorinated  phenolic  compounds)  at  the 
bleach  plant  or  end-of-pipe,  except  for 
AOX.  Mills  employing  TCP  processes 
would  have  effluent  limitations  only  for 
AOX,  and  would  have  initial  monitoring 
requirements  for  specific  toxic  organic 
pollutants  (i.e.,  TCDD,  TCDP, 
chloroform,  methylene  chloride, 
chlorinated  phenolic  compounds) 
which  could  be  terminated  if  all 
analytical  results  in  a  si>ecified  series  of 
sampling  events  are  non-detect. 

The  Agency  is  not  proposing  effluent 
limitations  for  COD  for  this  subcategory. 
COD  data  that  reflect  available 
technologies  to  control  refractory 
pollutants  that  originate  in  the  pulping 
and  recovery  areas  of  mills  (e.g.,  closed 
screen  rooms.  BMPs,  etc.)  are  not  * 
available  at  this  time  for  this 
subcategory.  The  methodology  for 
deriving  COD  limitations  is  described  in 
the  preceding  sections  for  the  bleached 
papergrade  kraft  and  soda  subcategory, 
and  the  dissolving  kraft  subcategory. 
See  also  section  XIII  of  this  preamble  for 
solicitation  of  comments  and  data.  The 
Agency  may  develop  COD  effluent 
limitations  for  this  subcategory  when 
data  become  available. 

(4)  Papergrade  Sulfite  Subcategory, 
Subpart  E.  The  Agency  considered  three 
options  to  reduce  the  generation  of  toxic 
and  nonconventional  pollutants  during 
bleaching  of  papergrade  sulfite  wood 
pulps.  One  of  these  options  (based  on 
oxygen  and  peroxide  enhanced 
extraction)  was  rejected  for  reasons 
including  insufficient  performance  data 
to  characterize  the  option  and  minimal 
improvement  in  control  of  pollutants 
beyond  existing  practices.  Two  options 
were  analyzed  in  detail. 

One  option  is  based  on  oxygen 
delignification  followed  by  bleaching 


with  complete  substitution  of  chlorine 
dioxide  for  elemental  chlorine.  The 
second  option  is  a  totally  chlorine  free 
(TCP)  bleaching  process.  At  present, 
there  is  one  mill  in  the  U.S.  that 
bleaches  papergrade  sulfite  pulp  (the 
mill  also  bleaches  dissolving  sulfite 
pulp)  using  oxygen  delignification  and 
complete  substitution  of  chlorine 
dioxide  for  chlorine.  Pollutant  loadings 
from  production  of  papergrade  sulfite 
pulp  at  this  mill  were  used  to  develop 
Option  1.  At  present  there  are  no  mills 
in  the  U.S.  that  use  a  TCP  process  to 
bleach  pap>ergrade  sulfite  pulp. 
However,  there  are  approximately  ten 
mills  in  other  countries  (Austria, 
Canada,  Prance.  Germany.  Sweden, 
Switzerland)  that  use  TCT  processes  to 
bleach  papergrade  sulfite  pulp. 
Information  fiom  those  mills  was  used 
to  analyze  and  develop  Option  2. 
Both  regulatory  options  for  this 
subcategory  include  these  elements: 

•  Adequate  wood  chip  size  control, 
achieved  by  close  control  of  chipping 
equipment  tolerances  or  use  of  chip- 
thickness  screens.  Chip  size  control  is 
assumed  to  pay  for  itself  through 
improved  yield  (fewer  rejects)  and  more 
consistent  quality  pulp; 

•  Elimination  otdefoamers 
containing  dioxin  precursors,  which  the 
Agency  believes  is  uniformly  practiced 
by  the  U.S.  pulp  industry;  and 

•  Elimination  of  hypochlorite  in  the 
bleaching  sequence. 

In  addition  to  these  elements,  the  two 
regulatory  options  considered  for  the 
papergrade  sulfite  subcategory  are  as 
follows: 

•  Option  1 — Oxygen  Delignification 
With  Complete  Substitution  of  Chlorine 
Dioxide  for  Chlorine 

As  indicated  above,  this  option  is 
based  on  using  oxygen  delignification 
followed  by  bleaching  with  complete 
substitution  of  chlorine  dioxide  for 
elemental  chlorine. 

•  Option  2 — Totally  Chlorine  Free 
Bleaching 

As  indicated  above,  this  option  is 
based  on  totally  chlorine  free  (TCP) 
bleaching  p;t>cesses  used  by  mills  in 
other  countries.  Although  the  bleach 
sequence  at  each  mill  varies,  all  are 
based  on  oxygen  delignification  or  an 
extraction  stage  using  oxygen  and/or 
peroxide,  followed  by  one  or  more 
peroxide  bleaching  stages.  Some  mills 
use  other  chemicals  such  as  chelating 
agents  or  nitrilamine  before,  between,  or 
in  the  peroxide  bleaching  stages. 

The  performance  of  each  option  was 
determined  using  data  collected  by  the 
Agency  during  the  Long-Term  Study 
and  additional  data  gathering  described 
in  section  VIII.A.  The  Agency  was  not 
able  to  collect  the  same  type  of 
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performance  data  fitom  TCP  mills  m 
other  countries  as  for  the  U.S.  mill. 
Effluent  limitations  for  mills  in  other 
countries  typically  consist  of  only  BOD. 
COD,  and  AOX,  and  therefore  these  are 
the  only  data  available.  The  Agency  has 
not  been  able  to  obtain  data  for 
individual  toxic  pollutants  from  any 
TCP  mill.  However,  because  chlorine 
and  chlorine-containing  compounds  are 
not  used  at  TCP  mills,  and  because 
effluent  AOX  concentrations  at  TCP 
mills  are  very  low,  the  Agency  believes 
that  concentrations  of  individual 
chlorinated  compour»ds  in  wastewaters 
from  TCP  mills  should  not  be 
detectable. 

The  Agency  is  proposing  Option  2  for 
BAT  effluent  limitations  guidelines  for 
Subcategory  E.  Option  2  wiH  achieve 
the  maximum  reduction  in  the 
discharge  of  pollutants  to  the 
environmest  compared  to  Option  1. 
primarily  because  no  chlorine  or 
chlorine-containing  bleaching  chemicals 
are  used,  and  therefore,  chlorinated 
pollutants  are  not  formed.  EPA 
estimates  that  Option  2  removes  5,250 
metric  tons  per  year  of  AOX,  and  40 
metric  tons  per  year  of  toxic  pollutants, 
compared  to  Option  1  which  removes 
4.460  metric  tons  per  year  of  AOX,  and 
26  metric  tons  per  year  of  toxic 
pollutants. 

Under  EPA's  proposal,  mills  in  the 
papergrade  sulfite  subcategory  would 
have  effluent  limitations  only  for  AOX 
but  VTOuld  have  initial  monitoring 
requirements  for  toxics  (i.e..  TCDD, 
TCDP,  chloroform,  methylene  chloride, 
chlorinated  phenolic  compounds) 
which  could  be  stopped  if  all  results  are 
noB-detect. 

At  this  time,  the  Agency  does  not 
have  sufficient  data  for  Option  2  to 
develop  limitations  for  the  non- 
chlorinated  pollutants,  acetone  and 
methyl  ethyl  ketone,  for  mills  in  this 
subcategory.  These  pollutants  are 
generated  at  mills  in  this  subcategory 
and  the  Agency  may  devefop  limitations 
for  these  pollutants  in  the  future  when 
sufficient  data  are  available. 

The  Agency  has  received  prehminary 
information  from  some  papergrade 
sulfite  producers  Indicating  that,  for 
ammonium-base  sulfite  manufacturing 
of  tissue  and  towel  products,  strength 
requirements  may  not  be  achievable 
with  TCF  processes.  Also,  for  some 
other  specialty  grade  pulps  (for 
example,  photographic  and  plastic 
moMing  pulps),  the  comments  state  that 
to  be  suitable  for  use,  the  pulp  must  be 
not  only  high  in  brightness,  but  have 
purity,  uniform  resin  absorption  rates, 
no  electrical  conductivity,  no  color 
reversion  at  high  temperature,  and  high 
alpha  celhilose  content.  Stmw  of  these 


producers  have  provided  data  for  EPA 
to  consider  during  the  comment  period 
See  section  Xin  of  this  preamble  for 
soUcitation  of  commeols  and  data 
regarding  these  poUulanIs  and  product 
quality  concerns  raised  in  recent  data 
submissions,  and  the  data  EPA  is 
soliciting  to  define  these  concerns  and 
alternative  technologies  beyond  existing 
process  technologies. 

The  Agency  estimated  that  the  total 
annualized  cost  of  complying  with 
Option  1  would  be  $42  milhon  and  that 
the  cost  of  complying  with  Option  2 
would  be  $25  million.  The  Agency 
estimated  that  Option  1  would  result  in 
four  plant  closures.  Option  2  would 
result  in  two  plant  closures.  The 
estimated  employment  loss  associated 
with  these  plant  closures  is  not  reported 
here  because  the  level  of  data 
aggregation  is  inadequate  to  protect 
confidential  business  information. 
Additional  information  on  economic 
impacts,  including  summaries  of 
employment  effects,  is  presented  in  the 
economic  impact  analysis.  Based  on  the 
foregoing  information,  the  Agency 
concludes  that  Option  2  is  economically 
achievable. 

The  Agency  found  that  Option  2 
would  result  in  an  incremental  decrease 
in  annual  electrical  fwwer  consumption 
of  0.89  MW  over  Option  1.  The  Agency 
did  not  find  that  the  age  of  equipment 
and  facilities  involved,  processes,  or 
engineering  aspects  provided  any  basis 
for  choosing  Option  1  over  Option  2. 
The  Agency  did  not  find  any  significant 
differences  in  non-water  quaUty 
environmental  impacts  between  Options 
1  and  2. 

EPA  today  also  is  proposing  COD 
effluent  limitations  for  the  papergrade 
sulfite  subcategory.  These  COD 
Hmitations  were  developed  based  on 
engineering  evaluation  of  the  best 
methods  to  control  COD  dischargees.  The 
CCKD  effluent  data  used  to  develop  the 
proposed  effluent  limitations  were 
supplied  by  mills  with  their 
questionnaire  responses. 

The  technology  basis  for  the  proposed 
COD  effluent  limitations  consists  of 
effective  brownstock  washing,  closed 
brownstock  pulp  screen  room  operation, 
application  of  pulping  liquor  spill 
prevention  and  control  (BMPs).  and  BPT 
level  secondary  treatment  performance. 
The  first  three  technologies  described 
above  focus  on  preventing  or  capturing 
losses  of  pulping  liquors  and  associated 
wood  extractives  and  returning  them  to 
a  heat  or  chemical  recovery  process. 
Closing  screen  rooms  at  older  mills  with 
open  screen  rooms  is  generally 
accomplished  by  reusing  screen  room 
decker  filtrates  as  pulp  dilution  water 
ahead  of  the  screens,  or  as  wash  liquor 


on  a  preceding  stage  of  washing  BPT 
level  secondary  treatment  reduces  the 
biodegradable  portion  of  COD  that 
remains  after  process  changes.  The 
Agency  was  not  able  to  idenUfy  other 
technologies  for  controlUng  CM),  and 
therefore  concluded  that  this 
combination  of  technologies  represents  ' 
the  best  available  technology  for  the 
control  of  COD.  The  Agency  estimates 
that  Option  2  will  remove 
approximately  200,000  metric  tons  per 
year  of  COD. 

The  Agency  considered  the  age,  size, 
processes,  other  engineering  factors,  and 
non-water  quality  environmental 
impacts  pertinent  to  mills  in  this 
subcategory.  No  basis  could  be  found  for 
identifying  different  COD  effluent 
limitations  within  this  subcategory 
based  on  age,  size,  processes,  or  other 
engineering  factors.  EPA  has  no  data  to 
suggest  that  the  combination  of 
technologies  upon  which  COD  effluent 
limitations  are  based  significantly 
increase  non-water  quality 
environmental  impacts. 

In  addition,  the  Agency  concluded 
that  the  COD  effluent  limitations  would 
be  achievable  based  on  the  control 
technologies  identified  above.  All  costs 
for  complying  with  the  proposed  COD 
effluent  limitations,  including  the  cost 
of  closing  screen  room  operations,  were 
incorporated  in  the  option-by-option 
economic  impact  analysis  presented 
above  and  in  section  XLB. 

(5)  Unbleached  Kraft,  Subcategory  C. 
EPA  today  is  proposing  COD  effluent 
limitations  for  the  unbleached  kraft 
subcategory.  These  COD  limitations 
were  developed  based  on  engineering 
evaluation  of  the  best  methods  to 
control  COD  discharges.  The  COD 
effluent  data  used  to  develop  the 
proposed  effluent  limitations  were 
supplied  by  mills  with  their 
questionnaire  responses. 

The  technology  basis  for  the  proposed 
COD  effluent  limitations  consists  of 
effective  brownstock  washing,  closed 
brownstock  pulp  screen  room  operation, 
application  of  pulping  liquor  spill 
prevention  aiui  control  (BMPs),  and  BPT 
level  secondary  treatment  performance. 
The  first  three  technologies  described 
above  focus  on  preventing  or  capturing 
losses  of  pulping  liquors  and  associated 
wood  extractives  and  returning  them  to 
a  heat  or  chemical  recovery  process. 
Closing  screen  rooms  at  older  mills  with 
open  screen  rooms  is  generally 
accomplished  by  reusing  screen  room 
decker  filtrates  as  pulp  dilution  water 
ahead  of  the  screens,  or  as  wash  liquor 
on  a  preceding  stage  of  washing.  BPT 
level  secondary  treatment  reduces  the 
biodegradable  portion  of  CCX)  that 
remains  after  process  changes.  The 
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Agency  was  not  able  to  identify  other 
technologies  for  controlling  COD,  and 
therefore  concluded  that  this 
combination  of  technologies  represents 
the  best  available  technology  for  the 
control  of  (X)D. 

The  Agency  considered  the  age,  size, 
processes,  other  engineering  factors,  and 
non-water  quality  environmental 
impacts  pertinent  to  mills  in  this 
subcategory.  No  basis  could  be  found  for 
identifying  difl'erent  COD  effluent 
limitations  within  this  subcategory 
based  on  age,  size,  processes,  or  other 
engineering  factors.  EPA  has  no  data  to 
suggest  that  the  combination  of 
technologies  upon  which  COD  effluent 
limitations  are  based  signiHcantly 
increase  non-water  quality 
environmental  impacts. 

In  addition,  the  Agency  concluded 
that  the  COD  effluent  limitations  would 
be  achievable  based  on  the  control 
technologies  identified  above.  All  costs 
for  complying  with  the  proposed  COD 
effluent  limitations,  including  the  cost 
of  closing  screen  room  operations,  were 
incorporated  in  the  economic  impact 
analysis  presented  below  and  in  section 
XI.B.  Compliance  with  the  proposed 
limflations  is  estimated  to  result  in 
removal  of  approximately  326.000 
metric  tons  per  year  of  COD. 

The  Agency  estimated  that  the  total 
annualized  cost  of  BMP  and  COD 
control  in  the  unbleached  kraft 
subcategory  would  be  $5  million.  The 
Agency  projects  no  incremental  plant 
closures  or  employment  loss  associated 
with  these  costs.  Therefore,  the  Agency 
concluded  that  the  COD  effluent 
limitations  for  the  unbleached  kraft 
subcategory  would  be  economically 
achievable.  See  also  section  XIII  of  this 
preamble  for  solicitation  of  comments 
and  data. 

(6)  Semi-chemical  Subcategory, 
Subpart  F.  The  Agency  today  is 
proposing  BAT  effluent  limitations  to 
control  COD.  These  COD  limitations 
were  developed  based  on  engineering 
evaluation  of  the  best  methods  to 
control  COD  discharges.  COD  data  are 
not  available  for  technologies  that 
control  losses  of  pulping  liquors  and 
wood  extractives  (e.g.,  BMPs,  etc.)  in 
this  subcategory  that  contribute  to  the 
effluent  toxicity  discussed  in  section 
DC.C.  However,  the  Agency  is 
transferring  data  from  the  unbleached 
kraft  subcategory  as  the  basis  for  the 
proposed  effluent  limitations.  The 
pulping  processes  in  the  unbleached 
kraft  subcategory  are  similar  to  those 
used  in  the  semi-chemical  subcategory, 
and  therefore  the  Agency  has  concluded 
that  the  data  transfer  is  appropriate.  The 
COD  effluent  data  used  to  develop  the 
proposed  effluent  limitations,  as 


transferred  from  the  unbleached  kraft 
subcategory,  were  supplied  by  mills 
with  their  questionnaire  responses. 

The  technology  basis  for  the  proposed 
COD  effluent  limitations  consists  of 
effective  brownstock  washing, 
application  of  pulping  liquor  spill 
prevention  and  control  (BMPs),  and  BPT 
level  secondary  treatment  performance. 
The  first  two  technologies  described 
above  focus  on  preventing  or  capturing 
losses  of  pulping  liquors  and  associated 
wood  extractives  and  retumftig  them  to 
a  heat  or  chemical  recovery  process. 
Screening  is  usually  omitted  from  semi- 
chemical  pulp  mills.  Therefore,  closed 
screen  room  operation  is  not  included 
as  part  of  the  technology  basis  for  the 
COD  control  at  semi-chemical  mills. 
BPT  level  secondary  treatment  reduces  . 
the  biodegradable  portion  of  COD  that 
remains  after  process  changes.  The 
Agency  was  not  able  to  identify  other 
technologies  for  controlling  COD,  and 
therefore  concluded  that  this 
combination  of  technologies  represent 
the  best  available  technology  for  the 
control  of  COD. 

The  Agency  considered  the  age,  size, 
processes,  other  engineering  factors,  and 
non-water  quality  environmental 
impacts  pertinent  to  mills  in  this 
subcategory.  No  basis  could  be  found  for 
identifying  different  COD  effluent 
limitations  within  this  subcategory 
based  on  age,  size,  processes,  or  other 
engineering  factors.  EPA  has  no  data  to 
suggest  that  the  combination  of 
technologies  upon  which  COD  effluent 
limitations  are  based  significantly 
increase  non-water  quality 
environmental  impacts. 

In  addition,  the  Agency  concluded 
that  the  COD  effluent  limitations  would 
be  achievable  based  on  the  control 
technologies  identified  above.  All  costs 
for  complying  with  the  proposed  COD 
effluent  limitations,  including  the  cost 
of  improved  brownstock  washing  and 
BMPs,  were  incorporated  in  the 
economic  impact  analysis  presented 
below  and  in  section  XI.B.  Compliance 
with  the  proposed  limitations  is 
estimated  to  result  in  removal  of  60,700 
metric  tons  per  year  of  COD. 

The  Agency  estimated  that  the  total 
annualized  cost  of  BMP  and  COD 
control  would  be  approximately  $7 
million.  The  Agency  projects  no 
incremental  mill  closures  or 
employment  losses  associated  with 
these  costs.  Therefore,  the  Agency 
concluded  that  the  COD  effluent 
limitations  for  the  semi-chemical 
subcategory  would  be  economically 
achievable. 


4.  New  Source  Performance  Standards 

a.  Introduction.  The  Agency  today  is 
proposing  revised  NSPS  for  the 
following  subcategories: 

A.  Dissolving  Kraft 

B.  Bleached  Papergrade  Kraft  and  Soda 
C  Unbleached  Kraft 

D.  Dissolving  Sulfite 

E.  Papergrade  Sulfite 

F.  Semi-Chemical 

G.  Mechanical  Pulp 

H.  Non-Wood  Chemical  Pulp 

I.  Secondary  Fiber  Deink 

J.  Secondary  Fiber  Non-Deink 

K.  Fine  and  Lightweight  Papers  from 

Purchased  Pulp 
L.  Tissue.  Filter.  Non-Woven,  and 

Paperboard  bom  Purchased  Pulp 

New  mills  have  the  opportunity  to 
incorporate  the  best  available 
demonstrated  technologies,  including 
process  changes,  in-plant  controls,  and 
end-of-pipe  treatment  technologies. 

b.  Definitions  of  New  Source.  EPA's 
NPDES  regulations  define  the  term 
"new  source"  at  40  CFR  122.2  and 
122.29.  Pursuant  to  those  regulations,  to 
be  a  "new  source"  a  source  must: 

•  Be  constructed  at  a  site  at  which  no 
other  source  is  located, 

•  Totally  replace  the  process  or 
production  equipment  that  causes  the 
discharge  of  pollutants  at  an  existing 
source,  or 

•  Be  a  process  substantially 
independent  of  an  existing  source  at  the 
same  site,  considering  the  extent  of 
integration  with  the  existing  source  and 
the  extent  to  which  the  new  facility  is 
engaged  in  the  same  general  type  of 
activity  as  the  existing  source.  40  CFR 
122.29(b). 

The  application  of  these  definitions  to 
particular  [>ennitting  situations  has 
sometimes  caused  controversy.  In  the 
pulp  and  paper  industry,  for  example, 
dischargers,  permitting  authorities  and 
others  have  sometimes  disagreed 
concerning  a  particular  facility's  status 
as  a  "new  source"  under  the  foregoing 
definitions.  The  determination  can  be 
important,  because  new  sources  are 
generally  subject  to  more  stringent 
limits  than  existing  sources. 

EPA  today  is  proposing  supplemental 
deflnitions-of  the  term  "new  source," 
applicable  to  the  effluent  limitations 
guidelines  for  the  pulp  and  paper 
industry  only.  These  definitions  would 
supplement,  rather  than  replace,  EPA's 
existing  regulations  defining  the  term 
"new  source"  under  the  CWA.  See  40 
CFR  122.2  and  122.29.  These  definitions 
are  intended  to  be  consistent  with  EPA's 
existing  regulations  defining  the  term 
"new  source"  under  the  CWA,  and  are 
proposed  in  order  to  provide  NPDES 
permit  writers  and  other  interested 
parties  with  more  specific  rules  to 
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follow  in  determining  new  source  status 
at  facilities  in  the  pulp,  paper  and 
paperboard  industry.  These  proposed 
definitions  would  not  affect  the 
definition  of  "new  source"  for  purposes 
of  the  NESHAP  portion  of  these 
integrated  rules. 

The  supplemental  definitions  EPA  is 
proposing  today  are  as  follows: 

(1)  The  following  are  examples  of 
"new  sources"  within  the  pulp,  paper 
and  paperboard  industry: 

(i)  At  chemical  pulp  mills  with 
bleaching  op>erations  (Subcategories  A, 
B,  D  and  E):  The  construction,  within 
any  five  year  period,  of  a  new  pulping 
digester  or  pulping  digester  that 
completely  replaces  an  existing  digester, 
in  combination  with  a  new  bleaching 
facility  or  bleaching  facility  that 
completely  replaces  an  existing 
bleaching  facility. 

(ii)  At  existing  chemical  pulp  mills 
without  bleaching  operations 
(Subcategories  C,  F.  and  H)  a  new 
pulping  digester(s),  or  a  new  pulping 
digesters)  that  totally  replaces  existing 
pulping  digester(s). 

(iii)  At  mechanical,  secondary  fiber, 
and  nonintegrated  mills  (Subcategories 
G,  I,  J,  K,  and  L):  a  new  paper  or 
paperboard  machine,  or  a  paper  or 
paperboard  machine  that  totally 
replaces  an  existing  paper  or  paperboard 
machine. 

(2)  The  following  are  examples  of 
changes  that  alone  do  not  cause  an 
existing  mill  to  become  a  "new  source": 

(i)  Upgrades  of  existing  pulping 
operations; 

(ii)  Upgrades  or  replacement  of  pulp 
screening  and  washing  operations: 

(iii)  Installation  of  oxygen 
delignification  systems  or  other  post- 
digester,  prebleaching  delignification 
systems;  and, 

(iv)  Bleach  plant  modifications 
including  changes  in  method  or 
amounts  of  chemical  applications,  new 
chemical  applications,  installation  of 
new  bleaching  towers  to  facilitate 
replacement  of  sodium  or  calcium 
hypochlorite,  and  installation  of  new 
pulp  washing  systems. 

c.  NSPS  Options  and  Selection.  (1) 
Bleached  Papergrade  Kraft  and  Soda 
Subcategory,  Subpart  B. 

EPA  today  is  proposing  New  Source 
Performance  Standards  (NSPS)  for  21 
toxic,  nonconventional  and 
conventional  pollutants  for  the 
papergrade  kraft  and  soda  subcategory. 
These  standards  are  based  on  the  best 
available  demonstrated  control 
technology,  process,  operating  method, 
or  other  alternative.  In  developing  these 
proposed  standards,  the  Administrator 
considered  factors  including  the  cost  of 
achieving  effluent  reductions,  non-water 


quality  environmental  impacts,  and 
energy  requirements. 

(i)  "Toxic  and  Nonconventional 
Pollutants.  EPA  today  is  proposing  New 
Source  Performance  Standards  for  19 
toxic  and  nonconventional  pollutants 
for  the  papergrade  kraft  and  soda 
subcategory.  In  developing  NSPS  for  the 
papergrade  kraft  and  soda  subcategory, 
EPA  evaluated  four  technologies 
described  in  section  IX.E.3.C.1.  The  four 
technologies  are:  (i)  the  option 
described  as  "Option  4"  (which  is  the 
option  selected  as  EPA's  proposed 
technology  basis  for  BAT  for  this 
subcategory);  (ii)  the  option  described  as 
"Option  5;"  (iii)  an  ozone-based 
bleaching  technology  currently  being 
implemented  St  a  U.S.  mill,  and  (iv)  a 
TCF  technology  currently  being 
implemented  at  a  U.S.  mill.  EPA  is 
today  proposing  the  technology  labeled 
"Option  5"  as  the  NSPS  teclyiology 
basis  for  this  subcategory. 

EPA  selected  Option  5  as  the 
technology  basis  for  NSPS  in  the 
papergrade  kraft  and  soda  subcategory 
because  EPA  believes  that  no  available 
technology  achieves  better  control  of 
toxic  and  nonconventional  pollutants. 
The  Agency's  conclusions  concerning 
the  pollution  control  capabilities  of 
Option  5  are  based  upon  engineering 
judgment  and  the  fact  that  Option  5 
combines  different  pollution  control 
technologies  not  combined  in  any  other 
option.  Specifically.  Option  5  combines 
both  oxygen  delignification  and 
extended  cooking  (followed  by  100 
percent  substitution  of  chlorine  dioxide 
for  elemental  chlorine).  These  are  two 
proven  delignification  technologies  that 
contribute  to  the  control  of  toxics  and 
nonconventionals.  Option  5  has  been 
implemented  by  at  least  two  papergrade 
kraft  mills  in  the  U.S.  producing  high 
brightness  market  pulps  (88-90  percent 
ISO)  from  softwoods  One  of  these  mills 
has  supplied  analytical  data  for  bleach 
plant  and  end-of-pipe  sampling  points 
largely  identical  in  scope  (but  shorter  in 
duration)  and  methods  to  the  Agency's 
long-term  study.  The  Agency  is  not 
aware  of  any  reason,  based  on  principles 
of  science  or  technology,  that  the 
combination  of  oxygen  delignification 
and  extended  cooking  (followed  by  100 
percent  substitution  by  chlorine  dioxide 
for  elemental  chlorine)  would  produce 
inferior  pollution  control  than  either 
oxygen  delignification  or  extended 
cooking  alone.  The  Agency  notes  that 
the  data  described  above  do  not  confirm 
the  foregoing  conclusion;  indeed  the 
data  received  show  a  few  pollutants 
(chloroform,  MEK,  4,5,6- 
trichloroguaiacol.  AOX,  COD.  color) 
present  in  slightly  greater  quantities  at 
a  mill  using  Option  5  than  at  a  mill 


using  Option  4.  The  Agency  believes 
that  these  results  are  attributable  to  site- 
specific  characteristics  of  the  mills  in 
question  and  not  attributable  to  any 
inherent  differences  between  Option  4 
and  Option  5.  The  Agency  is  not 
proposing  NSPS  for  some  pollutants 
where  reliable  data  is  not  available  in 
this  subcategory  at  this  time 
(chloroform,  MEK.  4,5.6- 
trichloroguaiacol.  AOX,  COD,  color), 
and  is  soliciting  additional  data  for  this 
technology  as  described  in  section  XIII 
of  this  preamble.  The  data  being  used  as 
a  basis  for  the  proposed  NSPS  are 
presented  in  the  water  technical 
development  document  along  with  the 
methodology  for  establishing  numerical 
limitations. 

In  addition  to  the  option  selected, 
EPA  considered  the  same  option 
described  as  "Option  4"  in  the 
discussion  of  the  basis  for  the  proposed 
BAT  hmitations.  EPA  rejected  this 
option  (extended  cooking  or  oxygen 
delignification  with  complete 
substitution  by  chlorine  dioxide  for 
elemental  chlorine)  because  it  does  not 
provide,  based  upon  available  data  and 
engineering  judgment  as  discussed 
above,  the  most  stringent  pollutant 
reductions.  The  Agency  believes  this  is 
true  because  Option  4  neither  provides 
for  as  high  a  degree  of  lignin  removal  (as 
measured  by  kappa  numbers)  or  pulping 
chemical  recovery,  nor  provides  for  the 
greatest  reduction  in  bleaching  chemical 
usage  as  the  selected  option. 

EPA  also  considered  an  ozone-based 
process  technology  as  a  possible 
technology  basis  for  NSPS.  This 
technology  is  currently  being  used  in 
the  integrated  mill  segment  of  this 
subcategory  to  produce  pulps  of 
somewhat  lower  brightness  (80-86 
percent  ISO)  than  market  pulps.  The 
process  technology  being  considered  is 
based  on  oxygen  delignification 
followed  by  ozone  bleaching.  ox>gen 
and  peroxide  enhanced  extraction, 
followed  by  final  chlorine  dioxide 
brightening  as  applied  at  a  U.S.  mill. 
EPA  did  not  select  this  option  because 
this  process  has  only  recently  been 
implemented  and  adequate  data  are  not 
available.  However,  the  Agency  recently 
has  cooperatively  sampled  this  process 
with  assistance  from  the  mill.  Analytical 
data  from  this  mill  not  claimed  as 
confidential  business  information  now 
are  available  and  those  data.  U>et  have 
been  preliminarily  analyzed  for 
acceptable  performance  of  the  analytical 
methods,  have  been  included  in  the 
record  of  this  proposed  rulemaking. 
Further  thorough  engineering  and 
statistical  analysis  of  these  data  and  any 
preliminary  limitations  that  may  be 
appropriate  will  bn  made  available  i.i  a 
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later  date  tor  review  aad  comment  The 
Agency  further  anticipates  that 
additional  sampling  and  analysis  of 
wastewaters  at  this  mill  will  be 
undertaken  at  a  later  date  to  be 
determined  in  concert  with  the  milL 
Analysis  of  the  cost  and  efHuent 
reductioitt  achieved  by  this  technology, 
and  the  energy  and  non-water  quality 
environmental  impacts  will  be 
completed  when  appropriate.  

Finally,  the  Agency  considered  a  TCF 
process  technology  that  one  U.S.  mill  is 
currently  in  the  process  of 
implementing  for  pulps  of  lower 
brightness.  This  U.S.  mill  has 
committed  to  installing  a  totally 
chlorine-free  (TCF)  process.  While  the 
details  of  this  process  are  not  yet 
completed,  the  mill  has  conunitted  to 
producing  and  marketing  a  pulp  with 
brightness  of  75-80  percent  ISO  by 
1995.  EPA  did  not  select  this  option 
because  this  process  is  still  being 
implemented  and  adequate  data  are  not 
available.  The  Agency  has  solicited  trial 
data  from  this  mill  in  order  to 
characterize  the  wastewaters  and 
potential  air  emissions  from  this 
process. 

EPA  considered  the  cost  of  the 
proposed  NSPS  technology  for  new 
mills.  EPA  concluded  that  such  costs 
ire  not  so  great  as  to  present  a  barrier 
to  entry,  as  demonstrated  by  the  fact 
that  two  currently  operating  mills  are 
using  this  technology.  The  Agency  also 
considered  energy  requirements  and 
other  non-water  quality  environmental 
impacts  for  the  selected  NSPS  option.  In 
light  of  the  increased  chemical  recovery 
and  reduced  operating  costs  for  this 
option.  EPA  concluded  that  the  energy 
and  non-water  quality  impacts  were  no 
greater  and  probably  less  than  for  the 
selected  BAT  technology  option. 

The  Agency  is  also  proposing  today  to 
include  an  alternative  set  of  eHluent 
limitations  appUcable  to  any 
wastewaters  from  TCF  bleaching 
processes  at  new  source  mills  in  this 
subcategory.  EPA  is  proposing  these 
alternative  limitations  to  provide  mills 
with  an  incentive  to  eliminate  or  nearly 
eliminate  the  generation  and  discharge 
of  chlorinated  organic  pollutants  by 
using  totally  chlorine-free  processes. 
These  mills  would  be  required  initially 
to  certify  to  the  permitting  authority  that 
their  process  is  totally  chlorine-free.  The 
alternative  limitations  applicable  to  the 
wastewaters  from  TCF  bleaching 
processes  would  not  include  any 
limitations  on  chlorinated  organic 
poUutante  (i.e..  TCDD.  TCDF, 
chloroform,  methylene  chloride, 
chlorinated  phenolic  comf>ounds)  at  the 
bleach  plant  or  end-of-pipe,  except  for 
AOX.  These  mills  wn<iid  have 


limitations  only  for  AOX.  and  also 
would  have  initial  monitoring 
requirements  for  specific  toxic  organic 
pollutants  (i-e.,  TCDD.  TCDF. 
chlotoform.  methylene  chloride, 
chlorinated  phenolic  compounds) 
which  could  be  terminated  if  all 
analytical  results  in  a  specified  series  of 
sampling  events  are  non-detect. 

(ii)  Conventional  Pollutants — EPA 
today  is  proposing  New  Source 
Performance  Standards  for  BOD;  and 
TSS  for  the  papergrade  kraft,and  soda 
subcategory.  Based  upon  data  available 
for  this  subcategory,  the  technology 
basis  for  these  standards  represents  the 
most  stringent  demonstrated  level  of 
performance  for  the  control  of  BODs  and 
TSS  in  this  subcategory.    '* 

EPA  considered  the  cost  of  the 
proposed  NSPS  technology  for  new 
nulls.  EPA  concluded  that  such  costs 
are  not  so  great  as  to  present  a  barrier 
to  entry,  as  demonstrated  by  the  fact 
that  o>ie  currently  operating  mill  is 
using  this  technology.  The  Agency 
considered  energy  requirements  and 
other  non-water  quality  environmental 
imp}act8  and  found  no  basis  for  any 
different  standards  than  the  selected 
NSPS  for  conventional  pollutants. 

(2)  Dissolving  Kraft  Subcategory. 
Subp>art  A.  EPA  today  is  proposing  New 
Source  Performance  Standarids  (NSPS) 
for  22  toxic,  nonconventional.  and 
conventional  pollutants  for  the 
dissolving  kraft  subcategory.  These 
standards  are  based  on  the  best  available 
demonstrated  control  technology, 
process,  operating  method,  or  other 
alternative.  In  developing  these 
proposed  standards,  the  Administrator 
considered  factors  including  the  cosf'of 
achieving  effluent  reductions,  non-water 
quality  environmental  impacts,  and 
energy  requirements. 

(i)  Toxic  and  Nonconventional 
Pollutants — ^EFA  today  is  proprasing 
New  Source  Performance  Standards  for 
20  toxic  and  nonconventional  pollutants 
for  the  dissolving  kraf^  subcategory.  The 
technology  basis  for  these  performance 
standards  is  the  same  technology 
described  as  "Option  2"  in  the 
discussion  of  proposed  BAT  hmitations 
for  this  subcategory  (see  discussion  in 
section  DCE.3.C.5).  That  option  consists 
of  the  most  stringent  demonstrated 
technology  option  for  this  subcategory. 
The  Agency  is  proposing  control  of 
toxic  or  nonconventional  p>ollutants 
equal  to  BAT  as  NSPS  for  this 
subcategory.  The  technology  basis  for 
the  prop)osed  BAT  effluent  limitations 
for  the  dissolving  krafl  subcategory 
(oxygen  delignification  and  70  percoit 
substitution  of  chlorine  dioxide  for 
elemental  chlorine,  and  elimination  of 


hyp>ochlorite)  was  transferred  from  the 
papergrade  kraft  and  soda  subcategory. 

EPA  believes,  as  described  in  the 
development  of  BAT  limitations,  that 
the  transfer  of  technology  from  the 
papergrade  kraft  and  soda  subcategory 
to  the  dissolving  kraft  subcategory  is 
appropriate  and  applicable.  Based  on 
the  cost  information  available  to  EPA, 
the  Agency  has  no  reason  to  believe  that 
the  costs  of  this  technology  would  be  a 
barrier  to  entry  in  the  dissolving  krafl 
subcategory.  The  Agency  considered 
energy  reouirements  and  other  non- 
water  quality  environmental  impacts  for 
the  selected  NSPS  option.  The  energy 
and  non-water  quality  impacts  were  no 
greater  than  for  the  selected  BAT 
technology  option. 

As  noted  in  the  discussion  of  the  basis 
for  BAT  for  this  subcategory,  the  Agency 
received  comments  regarding  the  ability 
of  mills  to  maintain  acceptable  product 
quality  without  the  use  of  hypochlorite 
to  maintain  intrinsic  viscosity  and  other 
product  quality  p>arameters.  The  Agency 
is  soliciting  additional  detailed  data 
from  individual  mills  in  order  to 
address  this  concern  (see  section  XIII). 

The  Agency  is  also  proposing  today  to 
include  an  alternative  set  of  effluent 
limitations  applicable  to  any 
wastewaters  from  TCF  bleaching 
processes  at  new  source  mills  in  this 
subcategory.  EPA  is  proposing  these 
alternative  limitations  to  provide  mills 
with  an  incentive  to  eliminate  or  nearly 
eliminate  the  generation  and  discharge 
of  chlorinated  organic  pollutants  by 
using  totally  chlorine-free  processes. 
These  mills  would  be  required  initially 
to  certify  to  the  permitting  authority  that 
their  process  is  totally  chlorine-free.  The 
alternative  Umitations  applicable  to  the 
wastewaters  from  TCF  bleaching 
processes  would  not  include  any 
limitations  on  chlorinated  organic 
pollutants  (i.e..  TCDD,  TCDF, 
chloroform,  methylene  chloride, 
chlorinated  phenolic  compounds)  at  the 
bleach  plant  or  end-of-pipe,  except  for 
AOX.  lliese  mills  would  have 
limitations  only  for  AOX,  and  also 
would  have  initial  monitoring 
requirements  fbr  specific  toxic  organic 
pollutants  (i.e..  TCDD,  TCDF. 
chloroform,  methylene  chloride, 
chlorinated  phenolic  compounds) 
which  could  be  terminated  if  all 
analytical  results  in  a  specified  series  of 
sampling  events  are  non-detect. 

(iij  Conventional  Pollutants— EPA 
today  is  proposing  New  Source 
Performance  Standards  for  BODs  and 
TSS  for  the  dissolving  kraft  subcategory. 
Based  upx>n  data  available  for  this 
subcategory,  the  technology  basis  for 
these  standards  represents  the  most 
stringent  demonstrated  level  of 
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performance  for  the  control  of  BODj  and 
TSS  in  this  subcategory. 

EPA  concluded  that,  because  one 
currently  operating  mill  in  this 
subcategory  has  demonstrated  the 
performance  of  the  conventional 
pollutant  control  technology,  the  costs 
are  not  so  great  as  to  present  a  barrier 
to  entry  of  a  new  mill.  The  Agency 
considered  energy  requirements  and 
other  non-water  quality  environmental 
irnpxacts  and  found  no  basis  for  any 
different  standards  than  the  selected 
NSPS  for  conventional  pollutants. 

(3)  Unbleached  Kraft  Subcategory, 
Subpart  C.  EPA  today  is  proposing  New 
Source  Performance  Standards  (NSPS) 
for  three  nonconventional  and 
conventional  pollutants  for  the 
unbleached  kraft  subcategory.  These 
standards  are  based  on  the  best  available 
demonstrated  control  technology, 
process,  operating  method,  or  other 
alternative.  In  developing  these 
proposed  standards,  the  Administrator 
considered  factors  including  the  cost  of 
achieving  effluent  reductions,  non-water 
quality  environmental  impacts,  and 
energy  requirements. 

(i)  Nonconventional  Pollutant— EPA 
today  is  proposing  New  Source 
Performance  Standards  for  the 
nonconventional  pollutant  COD  for  the 
unbleached  kraft  subcategory,  the 
technology  basis  for  these  performance 
standards  is  the  same  technology 
described  in  the  discussion  of  proposed 
BAT  limitations  for  this  subcategory 
(see  discussion  in  section  IX.E.3.C.5). 
That  option  consists  of  the  most 
stringent  demonstrated  COD  control 
tedhnologv  option  for  this  subcategory. 

The  technology  basis  for  the  proposed 
COD  effluent  limitations  consists  of 
effective  brownstock  washing,  closed 
brovrastock  pulp  screen  room  operation, 
application  of  pulping  liquor  spill 
prevention  and  control  (BMPs).  and  BPT 
level  secondary  treatment  performance. 
These  technologies  have  been  widely 
demonstrated  across  chemical  pulp 
mills  in  this  industry  and  are  readily 
incorp>orated  in  new  mills  in  this 
subcategory.  The  Agency  was  not  able  to 
identify  other  technologies  for 
controlling  COD,  and  therefore 
concluded  that  this  combination  of 
technologies  represent  the  best  available 
demonstrated  technology  for  the  control 
of  COD. 

The  Agency  considered  the  age,  size, 
processes,  other  engineering  factors,  and 
non-water  quality  impacts  pertinent  to 
mills  in  this  subcategory.  The  Agency 
did  not  identify  different  COD  effluent 
limitations  wiUiin  this  subcategory 
based  on  age,  size,  processes,  or  other 
engineering  factors.  The  combination  of 
technologies  upon  which  COD  effluent 


limitations  are  based  do  not 
significantly  increase  non-water  quality 
environmental  impacts. 

EPA  considered  the  cost  of  the 
proposed  NSPS  technology  for  new 
mills.  EPA  concluded  that  such  costs 
•  are  not  so  great  as  to  present  a  barrier 
to  entry,  as  demonstrated  by  the  fact 
that  currently  operating  mills  are  using 
this  technology.  The  Agency  considered 
energy  requirements  and  other  non- 
water  quality  environmental  impacts 
and  found  no  basis  for  any  different 
standards  than  the  selected  NSPS. 

(ii)  Conventional  Pollutants— EPA 
today  is  proposing  New  Source 
Performance  Standards  for  BODj  and 
TSS  foV  the  Unbleached  Kraft 
Subcategory.  Based  upon  data  available 
for  this  subcategory,  the  technology 
basis  for  these  standards  represents  the 
most  stringent  demonstrated  level  of 
performance  for  the  control  of  BODj  and 
TSS  in  this  subcategory. 

EPA  concluded  that,  because  one 
currently  operating  mill  in  this 
subcategory  has  demonstrated  the 
performance  of  the  conventional 
pollutant  control  technology,  the  costs 
are  not  so  great  as  to  present  a  barrier 
to  entry  of  a  new  mill.  The  Agency 
considered  energy  requirements  and 
other  non-water  quality  environmental 
imp)acts  and  found  no  basis  for  any 
different  standards  than  the  selected 
NSPS  for  conventional  pollutants. 

(4)  Dissolving  Sulfite  Subcategory, 
Subpart  D.  EPA  today  is  proposing  New 
Source  Performance  Standards  (NSPS) 
for  21  toxic,  nonconventional  and 
conventional  pollutants  for  the 
dissolving  sulfite  subcategory.  These 
standards  are  based  on  the  best  available 
demonstrated  control  technology, 
process,  operating  method,  or  other 
alternative,  hi  developing  these 
proposed  standards,  the  Administrator 
considered  factors  including  the  cost  of 
achieving  effluent  reductions,  non-water 
quality  environmental  impacts,  and 
enerw  requirements. 

(i)  Nonconventional  Pollutant— EPA 
today  is  proposing  New  Source 
Performance  Standards  for  19  toxic  and 
nonconventional  pollutants  for  the 
dissolving  sulfite  subcategory.  In 
developing  NSPS  for  the  dissolving 
sulfite  subcategory.  EPA  evaluated  the 
two  technologies  described  in  section 
IX.E.3.C.3.  These  two  technologies  are 
oxygen  delignification  followed  by 
complete  substitution  of  elemental 
chlorine  with  chlorine  dioxide  ("Option 
1")  and  totally  chlorine-free  bleaching 
("Ontion  2"). 

EPA  selected  Option  1  as  the 
technology  basis  for  NSPS  in  the 
dissolving  sulfite  subcategory  because 
EPA  believes  that  no  available 


technology  achieves  better  control  of 
toxic  and  nonconventional  pollutants. 
As  set  forth  in  Section  IX.E.3.C.3, 
information  recently  supplied  by 
dissolving  sulfite  producers  raises 

Questions  concerning  the  ability  of 
issolving  sulfite  mills  to  meet  all 
product  specifications  using  Option  2 
(TCF  technologies).  EPA  does,  however, 
consider  TCF  to  be  an  available 
technology  for  many  products  within 
this  subcategory  at  this  time.  EPA 
solicits  comments  and  data  on  whether 
this  subcategory  should  be  further 
divided,  based  on  product  specifications 
or  otherwise,  for  purposes  of 
establishing  NSPS. 

EPA  considered  the  cost  of  the 
proposed  NSPS  technology  for  new 
mills.  EPA  concluded  that  such  costs 
are  not  so  great  as  to  present  a  barrier 
to  entry,  as  demonstrated  by  the  fact 
that  at  least  one  currently  operating  U.S. 
mill  is  using  this  technology.  The 
Agency  considered  energy  requirements 
and  other  non-water  quality 
environmental  impacts  and  found  no 
basis  for  any  different  standards  than 
the  selected  NSPS. 

The  Agency  is  not  proposing  NSPS 
limits  for  COD  for  this  subcategory.  COD 
data  that  reflects  available  technologies 
to  control  refractory  pollutants  that 
originate  in  the  pulping  and  recovery 
areas  of  mills  (e.g.,  closed  screen  rooms, 
BMPs,  etc.)  are  not  available  at  this  time 
for  this  subcategory.  The  methodology 
for  deriving  COD  limitations  is 
described  in  the  preceding  sections  that 
present  the  basis  for  BAT  limitations  for 
the  bleached  papergrade  kraft  and  soda 
subcategory,  and  the  dissolving  kraft 
subcategory.  See  also  Section  XIU  of  this 
preamble  for  solicitation  of  comments 
and  data.  The  Agency  may  develop  COD 
NSPS  limits  for  this  subcategory  when 
data  become  available. 

(ii)  Conventional  Pollutants— EPA 
today  is  prop)osing  New  Source 
Performance  Standards  for  BODi  and 
TSS  for  the  dissolving  sulfite 
subcategory  equal  to  the  proposed  BPT 
effluent  limitations.  The  basis  for  the 
BPT  efffuent  Umitations  developed  by 
EPA  is  described  in  section  IX.E.l. 

EPA  concluded  for  the  dissolving 
sulfite  subcategory  that  the  cost  of 
upgrading  conventional  pollutant 
control  technology  would  be 
economically  achievable,  and  that  the 
new  conventional  pollutant  Iffnitations 
would  be  achievable  at  existing  mills  in 
this  subcategory.  Therefore,  the  Agency 
concluded  that  the  incremental  cost  for 
installing  this  technology  would  be  no 
barrier  to  entry  of  a  new  mill  in  this 
subcategory.  The  Agency  considered 
energy  requirements  and  other  non- 
water  quality  environmental  impacts 
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and  fiound  do  basU  for  any  diSarant 
staodanb  than  the  sel«ctod  NSPS  for 
conventioaal  pollutants. 

(5)  Papetgrade  Sulfite  Subcategory. 
Subi>art  E.  EPA  today  is  propoaing  New 
Source  Perfannance  Standwds  (NSPS) 
for  four  Donconventional  and 
conv«ntional  pollutants  for  the 
papergrade  sulfite  subcategory.  These 
standards  are  based  on  tbe  bmt  available 
demonstrated  control  technology, 
process,  operating  method,  or  other 
alternative.  In  developing  these 
proposed  standards,  the  Administrator 
considered  bctors  iiK:luding  the  cost  of 
achieving  effluent  reductions,  non-water 
quality  environmental  impacts,  and 
energy  requirements. 

(i)  Nonconventional  Pollutants— EPA 
today  is  proposing  New  Source 
Performance  Standards  for  two 
nonconventional  pollutants  for  the 
papergrade  sulfite  subcategory.  First,  the 
Agency  is  proposing  control  of  the 
nonconventional  pollutant  AOX  equal 
to  BAT  as  NSPS  for  this  subcategory. 
The  technology  besis  for  the  AOX 
standard  is  totally  chlorine- free  process 
technology,  whic^  is  the  same 
techflology  described  as  "Option  2"  in 
the  discussion  of  proposed  BAT 
limitations  for  this  subcategory  [see 
discussion  in  section  IX.E.3.C.4).  That 
op>tion  consists  of  the  most  stringent 
demonstrated  technology  option  for  this 
subcategory.  New  mills  would  have 
initial  monitoring  requirements  for 
specific  toxic  organic  pollutants  (i.e., 
TCDD,  TCDF,  chloroform,  methylene 
chloride,  chlorinated  phenolic 
compounds)  which  could  be  terminated 
if  all  analytical  results  in  a  specified 
series  of  sampling  events  are  non-detect. 

EPA  consioered  the  cost  of  the 
proposed  NSPS  technology  for  new 
mills.  EPA  concluded  that  such  costs 
are  not  so  great  as  to  present  a  barrier 
to  entry,  as  demonstrated  by  the  fact 
that  currently  operating  mills  in  Europe 
are  using  this  technology.  The  Agency 
considered  energy  requirements  and 
other  non-water  quality  environmental 
impacts  and  found  no  basis  for  any 
different  standards  than  the  selected 
NSPS  for  conventional  pollutants. 

Mill-specific  data  received  recently  by 
the  Agency  indicates  that  certain  of  the 
higher  grade  papergrade  products  may 
not  be  made  with  acceptable  quality  by 
TCF  f>roce8S  technology.  Papergrade 
sulfite  mills  in  the  U.S.  currently  are  not 
using  this  technology  for  certain  of  the  • 
products  being  made.  However, 
approximately  ten  mills  in  European 
countries  are  utilizing  TCF  process 
technologies.  The  Agency  is  soliciting 
additional  detailed  data  from  individual 
mills  in  order  to  address  this  concern. 
See  secti<Mi  XIII  of  this  preamble. 


EPA  today  is  proposing  New  Source 
Performance  Standards  for  tbe 
nonconventional  pollutant  COD  for  the 
fMpergrade  sulfite  subcategory.  The 
technology  basts  for  this  standard  is  the 
same  technology  described  in  the 
discussion  of  proposed  BAT  Umitations 
for  this  subcategory  (see  discussion  in 
section  IX.E.3.C.4).  That  option  consists 
of  the  most  stringent  demonstrated  COD 
control  tedmology  option  for  this 
subcategory.  The  Agency  is  proposing 
control  of  the  nonconventiondt 
pollutant  CDD  equal  to  BAT  as  NSPS  for 
this  subcategory.  The  technology  basis 
for  the  proposed  NSPS  limitations 
consists  of  effective  brownstock 
washing,  closed  brownstock  pulp  screen 
room  operation,  application  of  pulping 
liquor  spill  prevention  and  control 
(BMPs),  and  BPT  level  secondary 
treatment  performance.  These 
technologies  have  been  widely 
demonstrated  across  chemical  pulp 
mills  in  this  industry  and  are  readily 
incorporated  in  new  mills  in  this 
subcategory.  The  Agency  was  not  able  to 
identify  other  technologies  for 
controlling  CX)D,  and  therefore 
concluded  that  this  combination  of 
technologies  represent  the  best  available 
demonstrated  technology  for  the  control 
of  COD. 

The  Agency  considered  the  age,  size, 
processes,  other  engineering  factors,  and 
non-water  quality  environmental 
impacts  pertinent  to  mills  in  this 
subcategory.  The  Agency  did  not 
identify  different  COD  effluent 
limitations  within  this  subcategory 
based  on  age.  size,  processes,  or  other 
engineering  factors.  The  combinationitf 
technologies  upon  which  COD  effluent 
limitations  are  based  do  not 
significantly  increase  non-water  quality 
environmental  impacts. 

EPA  considered  the  cost  of  the 
proposed  NSPS  technology  for  new 
mills.  EPA  concluded  that  such  costs 
are  not  so  great  as  to  present  a  barrier 
to  entry,  as  demonstrated  by  the  Eact 
that  currently  operating  mills  are  using 
these  technologies.  The  Agency 
considered  energy  requirements  and 
other  non-water  quality  environmental 
impacts  and  found  no  basis  for  any 
different  standards  than  the  selected 
NSPS  for  conventional  pollutants. 

(ii)  Conventional  Pollutants — EPA 
today  is  proposing  New  Source 
Performance  Standards  for  BODs  and 
TSS  for  tbe  papergrade  sulfite 
subcategory.  Based  upon  data  available 
for  this  subcategory,  the  technology 
basis  for  these  standards  represents  the 
most  stringent  demonstrated  level  of 
performance  for  the  control  of  BODj  and 
TSS  in  this  subcategory. 


EPA  oonduded  that,  because  one 
currently  operating  mill  in  this 
subcategory  has  demonstrated  the  j 

performance  of  the  conventional 
pollutant  control  technology,  the  costs 
are  not  so  great  as  to  present  a  barrier 
to  entry  of  a  new  milL  The  Agency 
considered  energy  requirements  and 
other  non-«vater  quality  environmental 
impacts  and  found  no  besis  for  any 
diffierent  standards  than  the  selected 
NSPS  for  conventional  pollutants. 
(6)  Semi-Chemical  Subcategory. 
Subpart  F.  EPA  today  is  proposing  New 
Source  Performance  Standards  (NSPS) 
for  three  nonconventional  and 
conventional  pollutants  for  the  semi- 
chemical  subcategory.  These  standards 
are  based  on  the  best  available 
demonstrated  control  technology, 
process,  operating  method,  or  oUier 
alternative.  In  developing  these 
proposed  standards,  the  Administrator 
considered  factors  including  the  cost  of 
achieving  effluent  reductions,  non-water 
quality  environmental  impacts,  and 
energy  requirements. 

(i)  Nonconventional  Pollutant — EPA 
today  is  proposing  New  Source 
Performance  Standards  for  the 
nonconventional  pollutant  CCMD  for  the 
semi-chemical  subcategory.  The 
technology  basis  for  these  performance 
standards  is  the  same  technology 
described  in  the  discussion  of  proposed 
BAT  limitations  for  this  subcategory 
(see  discussion  in  section  IX£.3.c.6). 
That  option  consists  of  the  most 
stringent  demonstrated  COD  control 
technology  option  for  this  subcategory. 
The  technology  basis  for  the  proposed 
COD  effluent  Umitations  consists  of 
effective  brownstock  washing, 
application  of  pulping  liquor  spill 
prevention  and  control  (BMPs),  and  BPT 
level  secondary  treatment  performance. 
These  technologies  have  been  widely 
demonstrated  across  chemical  pulp 
mills  in  this  industry  and  are  readily 
incorporated  in  new  mills  in  this 
subcategory.  The  Agency  was  not  able  to 
identify  other  technologies  for 
controlUng  COD,  and  therefore 
concluded  that.this  combination  of 
technologies  represent  the  best  available 
demonstrated  technology  for  the  control 
of  COD. 

The  Agency  considered  the  age,  size, 
processes,  other  engineering  factors,  and 
non-water  quality  impacts  pertinent  to 
mills  in  this  subcategory.  The  Agency 
did  not  identify  different  COD  effluent 
limitations  within  this  subcategory 
based  on  age,  size,  processes,  or  other 
engineering  factors.  The  combination  of 
technologies  upon  which  COD  effluent 
limitations  are  based  do  not 
significantly  increase  non-water  quality 
environmental  impacts. 
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EPA  considered  the  cost  of  the 
proposed  NSPS  technology  for  new 
mills.  EPA  concluded  that  such  costs 
are  not  so  great  as  to  present  a  barrier 
to  entry,  as  demonstrated  by  the  fact 
that  currently  operating  mills  are  using 
these  technologies.  The  Agency 
considered  energy  requirements  and 
other  non-water  quality  environmental 
impacts  and  found  no  basis  for  any 
different  standards  than  the  selected 
NSPS. 

(ii)  Conventional  Pollutants— EPA 
today  is  proposing  New  Source 
Performance  Standards  for  BODj  and 
TSS  for  the  semi-chemical  subcat^ory. 
Based  upon  data  available  for  this 
subcategory,  the  tefchnology  basis  for 
these  standards  represents  the  most 
stringent  demonstrated  level  of 
performance  for  the  control  of  BODj  and 
TSS  in  this  subcategory. 

EPA  concluded  that,  because  one 
currently  operating  mill  in  this 
subcategory  has  demonstrated  the 
performance  of  the  conventional 
pollutant  control  technology,  the  costs 
are  nOt  so  great  as  to  present  a  barrier 
to  entry  of  a  new  mill.  The  Agency 
considered  energy  requirements  and 
other  non-water  quality  environmental 
impacts  and  found  no  basis  for  any 
different  standards  than  the  selected 
NSPS  for  conventional  pollutants. 

(7)  Mechanical  Pulp  Subcategory, 
Subpart  G.  EPA  today  is  proposing  New 
Source  Performance  Standards  (NSPS) 
for  conventional  pollutants  for  the 
mechanical  pulp  subcategory.  These 
standards  are  based  on  the  best  available 
demonstrated  control  technology, 
process,  operating  method,  or  other 
alternative.  In  developing  these 
proposed  standards,  the  Administrator 
considered  factors  including  the  cost  of 
achieving  effluent  reductions,  non- 
water  quality  environmental  impacts, 
and  energy  reouirements. 

(i)  Toxic  and  Nonconventional 
Pollutants— NSPS  for  toxic  and 
nonconventional  pollutants  are  not 
being  proposed  pending  further  study. 
See  the  solicitation  of  comments  in 
section  XIII. 

(ii)  Conventional  Pollutants — EPA 
today  is  proposing  New  Source 
Performance  Standards  for  BODj  and 
TSS  for  the  mechanical  pulp 
subcategory.  Based  upon  data  available 
for  this  subcategory,  the  technology 
basis  for  these  standards  represents  the 
most  stringent  demonstrated  level  of 
performance  for  the  control  of  BCHJj  and 
TSS  in  this  subcategory. 

EPA  concluded  that,  because  one 
currently  operating  mill  in  this 
subcategory  has  demonstrated  the 
performance  of  the  conventional 
pollutant  control  technology,  the  costs 


are  not  so  greet  as  to  present  a  barrier 
to  entry  of  a  new  mill.  The  Agency 
considered  energy  requiremmits  and 
other  non-watw  quality  environmratal 
impacts  and  found  no  basis  for  any 
different  standards  than  the  selected 
NSPS  for  convoitional  pollutants. 

(8)  Non-Wood  Chemical  Pulp 
Subcategory.  Subpart  H.  EPA  today  is 
proposing  New  Source  Performance 
Standards  (NSPS)  for  conventional 
pollutants  for  the  non-wood  chemical 
pulp  subcategory.  These  standards  are 
based  on  the  best  available 
demonstrated  control  technology, 
process,  operating  method,  or  other 
alternative.  In  developing  these 
proposed  standards,  the  Administrator 
considered  factors  including  the  cost  of 
achieving  effluent  reductions,  non- 
water  quality  environmental  impacts, 
and  energy  requirements. 

(i)  Toxic  and  Ncmconventidnal 
Pollutants— As  noted  in  section 
IX.C.2.C.,  EPA  has  received  data 
indicating  the  presence  of  certain  toxic 
chlorinated  organic  compounds  due  to 
the  use  of  limited  bleaching  processes  at 
mills  in  this  subcategory.  However,  the 
data  are  not  sufficient  to  propose  NSPS 
for  toxic  and  nonconventional 
pollutants  at  this  time.  See  the 
solicitation  of  comments  in  section  Xin. 

(ii)  Conventional  Pollutants — EPA 
today  is  proposing  New  Source 
Performance  Standards  for  BOD^  and 
TSS  for  the  non-wood  chemical  pulp 
subcategory.  Based  upon  data  available 
for  this  subcategory,  the  technology 
basis  for  these  standards  represents  the 
most  stringent  demonstrated  level  of 
performance  for  the  control  of  BOD5  and 
TSS  in  this  subcategory. 

EPA  concluded  that,  because  one 
currently  operating  mill  in  this 
subcategory  has  demonstrated  the 
performance  of  the  conventional 
pollutant  control  technology,  the  costs 
are  not  so  great  as  to  present  a  barrier 
to  entry  of  a  new  mill.  The  Agency 
considered  energy  requirements  and 
other  non-water  quality  environmental 
impacts  and  found  no  basis  for  any 
different  standards  than  the  selected 
NSPS  for  conventional  pollutants. 

(9)  Secondary  Fiber  Deink 
Subcategory.  Subpart  I.  EPA  today  is 
proposing  New  Source  Performance 
Standards  (NSPS)  for  conventional 
pollutants  for  the  secondary  fiber  deink 
subcategory.  These  standards  are  based 
on  the  best  available  demonstrated 
control  technology,  process,  operating 
method,  or  other  alternative.  In 
developing  these  proposed  standards, 
the  Administrator  considered  factors 
includii»g  the  cost  of  achieving  effluent 
reductions,  non-water  quality 


environmental  impacts,  and  enetgy 
requirements. 

(i)  Toxic  and  Nonconventional 
Pollutants— As  noted  in  section  DCC, 
EPA  has  received  data  indicating  the 
presence  of  certain  toxic  chlorinated 
organic  compounds  due  to  the  use  of 
limited  bleaching  processes  at  mills  in 
this  subcategory.  However,  the  data  are 
not  sufficient  to  propose  NSPS  for  toxic 
and  nonconventional  pollutants  at  this 
time.  See  the  solicitation  of  comments 
in  section  XIII. 

(ii)  Conventional  Pollutants— EPA 
today  is  proposing  New  Source 
Performance  Standards  for  BOD,  and 
TSS  for  the  secondary  fiber  deink 
subcategory.  Based  upon  data  available 
for  this  subcategory,  the  technology 
basis  for  these  standards  represents  the 
most  stringent  demonstrated  level  of 
performance  for  the  control  of  BCX),  aiwl 
TSS  in  this  subcategory. 

EPA  concluded  that,  because  one 
currently  operating  mill  in  this 
subcategory  has  demonstrated  the 
f>erformance  of  the  conventional 
pollutant  control  technology,  the  costs 
are  not  so  great  as  to  present  a  barrier 
to  entry  of  a  new  mill.  The  Agency 
considered  energy  requirements  and 
other  non-water  quahty  environmental 
impacts  and  found  no  basis  for  any 
different  standards  than  the  selected     • 
NSPS  for  conventional  pollutants. 
(10)  Secondary  Fiber  Non-Deink 
Subcategory,  Subpart  ).  EPA  today  is 
proposing  New  Source  Performance 
Standards  (NSPS)  for  conventional 
pollutants  for  the  secondary  fiber  non- 
deink  subcategory.  EPA  is  also 
proposing  NSPS  for  toxic  and 
nonconventional  pollutants  for  a 
portion  of  this  subcategory.  These 
staifdards  are  based  on  the  best  available 
demonstrated  control  technology, 
process,  operating  method,  or  other 
alternative.  In  developing  these 
proposed  standards,  the  Administrator 
considered  factors  including  the  cost  of 
achieving  effiuent  reductions,  non- 
water  quality  environmental  impacts, 
and  enCTgy  requirements. 

For  purposes  of  these  proposed  NSPS. 
EPA  divided  this  subcategory  into  two 
segments.  Segment  A  is  comprised  of 
those  mills  that  produce  paperboard, 
builder's  paper  or  roofing  felt.  Segment 
B  is  comprised  of  those  mills  that 
produce  other  products.  The  decision  to 
segment  this  subcategory  was  based 
upon  EPA's  finding  tiiat  many  mills 
making  paperboard,  builder's  paper  or 
roofing  felt  operate  with  zero  discharge 
of  wastewater.  EPA  lacked  reliable  data 
to  indicate  that  mills  producing  other 
products  operated  with  zero  discharge, 
or  that  zero  discharge  of  wastewaters 
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was  a  demonstrated  technology  for 
producers  of  these  other  products. 

According  to  the  1990  Census  and 
other  information.  EPA  concluded  that 
21  mills  in  this  subcategory  operate 
with  zero  discharge  of  process 
wastewater.  Of  these  21  mills,  15  mills 
manufacture  paperboard  from 
wastepaper,  and  six  mills  manufacture 
builders'  paper  and  rooGng  fah.  Zero 
discharge  is  defined  as  a  system  where 
the  sum  of  fresh  water  and  water 
entering  the  system  in  raw  materials  is 
equal  to  the  sum  of  water  exiting  the 
system  via  evaporation/vaporization, 
water  in  the  final  product,  and  water 
included  in  any  rejects  streams  from 
screening,  including  sludges. 

Paperboard.  Builders'  Paper  and 
Roofing  Felt  Segment.  This  segment 
includes  production  of  paperboard  and 
builders'  paper  and  roofing  felt  from 
wastepaper  that  has  not  undergone 
deinking  processes.  The  Agency 
developed  and  analyzed  two  regulatory 
options  for  NSPS  for  this  segment  of  the 
Secondary  Fiber  Non-deink  Subcategory 
as  follows: 

Option  1:  Secondary  Treatment  Performance 
at  the  Level  of  the  Best  Mill  in  the  Segment 

Option  2:  Zero  Discharge  of  Wastewater 
Achieved  by  100  Percent  Recycle  of 
Wastewater 

The  Agency  is  proposing  Option  2, 
zero  discharge  of  wastewater  achieved 
by  100  percent  recycle  of  wastewater, 
for  the  Paperboard,  Builders'  Paper  and 
Roofing  Felt  Segment.  The  Agency 
selected  this  option  because  (1)  the 
technology  is  demonstrated  by  a 
significant  number  of  mills  as  discussed 
above,  (2)  the  environmental  benefit  is 
the  greatest  as  a  result  of  zero  discharge 
of  TSS  and  BOD5.  and  (3)  the  barrier  to 
entry  costs  are  minimal  because 
increased  costs  to  achieve  100  percent 
recycle  of  wastewater  are  significantly 
offset  by  reduced  costs  for  raw  water, 
energy,  and  elimination  of  wastewater 
treatment  costs,  when  the  recycle 
equipment  required  is  included  in  the 
design  and  construction  of  a  new  mill. 
Because  21  mills  in  this  segment  operate 
with  zero  discharge  of  process 
wastewater,  the  Agency  concludes  that 
these  costs  do  not  present  a  barrier  to 
entry  for  a  new  mill.  The  Agency 
rejected  Option  1  because  any  discharge 
of  conventional  pollutants  is  not  as 
stringent  as  a  standard  based  on  100 
percent  recycle  and  no  discharge  of 
process  wastewater.  The  Agency 
considered  energy  requirements  and 
other  non-water  quality  environmental 
impacts  and  found  no  basis  for  any 
different  standards  than  the  selected 
NSPS  for  conventional  pollutants. 


Producers  of  Other  Products  from 
Non-Deink  Secondary  Fiber  Segment. 
This  segment  includes  production  of 
secondary  fiber  products  that  have  not 
undergone  deinking  processes,  except 
for  production  of  paperboard,  builders' 
paper  and  roofing  felt  from  wastepaper 
that  has  not  undergone  deinking 
processes.  Data  from  EPA's  1990  Census 
indicate  that  some  mills  in  this  segment 
may  achieve  zero  discharge  through  100 
percent  recycle  of  wastewaters. 
However,  EPA  was  unable  to  confirm 
this  information  or  determine  which 
products  are  made  by  some  mills  in  this 
segment  that  may  be  achieving  zero 
discharge.  EPA  solicits  comments  and 
data  on  the  extent  to  which  secondary 
fiber  nondeink  mills  other  than  those 
making  paperboard,  builders'  paper  or 
roofing  felt  are  achieving  zero  discharge 
through  100  percent  recycle  of 
wastewater,  and  whether  this 
technology  should  serve  as  the 
technology  basis  for  NSPS  for  the  entire 
secondary  fiber  nondeink  subcategory. 

(i)  Toxic  and  Nonconventional 
Pollutants — EPA  has  received  data 
indicating  the  presence  of  certain  toxic 
chlorinated  organic  compounds  due  to 
the  use  of  limited  bleaching  processes  at 
mills  in  this  segment  of  this 
subcategory.  However,  the  data  are  not 
sufficient  to  propose  NSPS  for  toxic  and 
nonconventional  pollutants  at  this  time. 
See  the  solicitation  of  comments  in 
section  XIII. 

(ii)  Conventional  Pollutants — EPA 
today  is  proposing  New  Source 
Performance  Standards  for  BOD5  and 
TSS  for  this  segment  of  the  secondary 
fiber  non-deink  subcategory.  Based 
upon  data  available  for  this  segmel^t,  the 
technology  basis  for  these  standards 
represents  the  most  stringent 
demonstrated  level  of  performance  for 
the  control  of  BOD3  and  TSS  in  this 
subcategory. 

EPA  concluded  that,  because  one 
currently  operating  mill  in  this 
subcategory  has  demonstrated  the 
performance  of  the  conventional 
pollutant  control  technology,  the  costs 
are  not  so  great  as  to  present  a  barrier 
to  entry  of  a  new  mill.  The  Agency 
considered  energy  requirements  and 
other  non-  water  quality  environmental 
impacts  and  found  no  basis  for  any 
different  standards  than  the  selected 
NSPS  for  conventional  pollutants. 

EPA  considered  not  segmenting  this 
subcategory,  and  proposing  NSPS  for 
the  entire  Secondary  Fiber  Non-Deink 
Subcategory  as  zero  discharge  of 
wastewater.  This  alternative  was 
rejected  because  the  Agency  does  not 
believe  that  this  technology  basis  for 
NSPS  is  adequately  demonstrated  for 
producers  of  final  products  other  than 


paperboard,  builder's  paper  or  roofing 
felt.  EPA  also  considered  not 
segmenting  this  subcategory,  and 
proposing  NSPS  for  the  entire 
Secondary  Fiber  Non-Deink  Subcategory 
as  the  most  stringent  demonstrated  level 
of  performance  for  the  control  of  BODs 
and  TSS  at  mills  not  achieving  zero 
discharge  of  wastewater  in  this 
subcategory.  This  alternative  was 
rejected  because  the  Agency  believes 
that  zero  discharge  is  a  demonstrated 
technology  in  a  discrete  segment  of  this 
subcategory  and  that  segmenting  the 
subcategory  was  feasible,  frt>m  a 
technical  and  administrative  standpoint, 
and  would  provide  superior  pollution 
control. 

(11)  Fine  and  Lightweight  Papers  from 
Purchased  Pulp  Subcategory,  Subpart  K. 
EPA  today  is  proposing  New  Source 
Performance  Standards  (NSPS)  for 
conventional  pollutants  for  the  fine  and 
lightweight  papers  from  purchased  pulp 
subcategory.  These  standards  are  based 
on  the  best  available  demonstrated 
control  technology,  process,  operating 
method,  or  other  alternative.  In 
developing  these  proposed  standards, 
the  Administrator  considered  factors 
including  the  cost  of  achieving  effluent 
reductions,  non-water  quality 
environmental  impacts,  and  energy 
requirements. 

(i)  Toxic  and  Nonconventional 
Pollutants — EPA  is  not  proposing  NSPS 
for  this  subcategory  for  toxic  and 
nonconventional  pollutants,  pending 
further  study. 

(ii)  Conventional  Pollutants — EPA 
today  is  proposing  New  Source 
Performance  Standards  for  BODs  and 
TSS  for  the  fine  and  lightweight  papers 
frt)m  purchased  pulp  subcategory.  Based 
upon  data  available  for  this  subcategory, 
the  technology  basis  for  these  standards 
represents  the  most  stringent 
demonstrated  level  of  performance  for 
the  control  of  BOD5  and  TSS  in  this 
subcategory.      . 

EPA  concluded  that,  because  one 
currently  operating  mill  in  this 
subcategory  has  demonstrated  the 
performance  of  the  conventional 
pollutant  control  technology,  the  costs 
are  not  so  great  as  to  present  a  barrier 
to  entry  of  a  new  mill.  The  Agency 
considered  energy  requirements  and 
other  non-water  quality  environmental 
impacts  and  found  no  basis  for  any 
different  standards  than  the  selected 
NSPS  for  conventional  pollutants. 

(12)  Tissue.  Filter.  Non-Woven,  and 
Paperboard  from  Purchased  Pulp 
Subcategory,  Subpart  L  EPA  today  is 
proposing  New  Source  Performance 
Standards  (NSPS)  for  conventional 
pollutants  for  the  tissue,  filter,  non- 
woven,  and  paperboard  from  purchased 
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pulp  subcategory.  These  standards  are 
based  on  the  best  available 
demonstrated  control  technology, 
process,  operating  method,  or  other 
alternative,  bi  developing  these 
proposed  standards,  the  Administrator 
considered  lactors  including  the  cost  of 
achieving  effluent  reductions,  non-water 
quality  environmental  impacts,  and 
energy  requirements. 

(i)  Toxic  and  Nonconventional 
Pollutants — EPA  is  not  proposing  today 
NSPS  for  toxic  and  nonconventional 
pollutants  pending  further  study. 

(ii)  Cooventional  Pollutants— EPA 
today  is  propKxiDg  New  Source 
Performance  Standards  for  BODj  and 
TSS  for  the  tissue,  fiher,  non-woven, 
and  paperboard  from  purchased  pulp 
subcategory.  Based  upon  data  availaole 
for  this  subcategory,  the  technology 
basis  for  these  standards  represents  the 
most  stringent  demonstrated  level  of 
performance  for  the  control  of  BOD5  and 
TSS  in  this  subcategory. 

EPA  concluded  that,  because  one 
currently  operating  mill  in  this 
subcategory  has  demonstrated  the 
performance  of  the  conventional 
pollutant  control  techiK>logy,  the  costs 
are  not  so  great  as  to  present  a  barrier 
to  entry  of  a  new  mill.  The  Agency 
considered  energy  requirements  and 
other  non-water  quality  envirdnmental 
impacts  and  found  no  basis  for  any 
different  standards  than  the  selected 
NSPS  for  conventional  pollutants. 

5.  Pretreatment  Standards  for  Existing 
Sources 

The  Agency  today  is  proposing  to 
establish  pretreatment  standards  for 
existing  sources  (PSES)  in  the  pulp, 
paper  and  paperboard  industry.  These 
standards  would  apply  to  all  existing 
mills  in  the  bleached  papergrade  kraft 
and  soda,  unbleached  kraft.  papergrade 
sulfite,  and  semi-chemical  subcategories 
that  indirectly  discharge  wastewater  to 
publicly  owned  treatment  works 
(POTWs).  There  are  a  total  of  13  indirect 
discharging  mills  and  associated 
POTWs  in  these  four  subcategories,  as 
follows:  nine  mills  in  the  bleached 
papergrade  kraft  and  soda  subcategory; 
one  mill  in  the  papergrade  sulfite 
subcategory;  two  mills  in  the 
enbleached  kraft  subcategory;  and  one 
mill  in  the  semi-chemical  subcategory. 
The  Agency  is  individually  identifying 
the  13  associated  POTWs  to  facilitate 
comment  on  these  proposed  PSES.  The 
13  POTWs  are  Gulf  Coast  Waste 
Disposal  Authority.  Pasadena,  Texas; 
MuskegcMi  County  Wastewater 
Management  System.  Muskegon, 
Michigan;  Upper  Potomac  River 
Comraission,  Westemport,  Maryland: 
Qty  of  St.  Helens.  St.  Helens,  Oregon; 


Jackson  County  Port  Authority, 
Pascagoula,  Mississippi;  Western  Lake 
Superior  Sanitary  District,  Duluth, 
Minnesota;  Bay  County  Waste 
Treatment  Plant  No.  1.  Panarrta  City, 
Florida;  Erie  City  Wastewater  Treatment 
Facility.  Erie,  Pennsylvania;  City  of  Port 
St.  Joe  Wastewater  Treatment  Plant,  Port 
St.  Joe.  Florida:  Peshtigo  Joint 
Wastewater  Treatment  Facility, 
Peshtigo,  Wisconsin;  Hopewell  Regional 
Wastewater  Treatnsent  Facility, 
Hopewell,  Virginia;  Macon-Bibb  County 
Water  and  Sewerage  Authority,  Macon, 
Georgia;  and  Water  Pollution  Control 
Plant.  Plattsburgh,  New  York. 

Pretreatment  starKlards  are 
established  to  prevent  pass-through  of 
pollutants  fit)m  POTWs  to  waters  of  the 
U.S.,  or  to  prevent  pollutants  from 
interfering  with  the  operation  of 
POTWs.  CWA  §  307(b).  EPA  is 
establishing  PSES  for  this  industry  to 
prevent  pass-through  of  the' same 
pollutants  controlled  by  BAT  from 
POTWs  to  waters  of  the  U.S. 

a.  Pass-Thmugh  Analysis.  To 
determine  whether  pollutants  indirectly 
discharged  by  mills  in  this  industry 
pass-through  POTWs,  EPA  reviewed 
sampling  data  for  direct  dischargers, 
performance  data  for  POTWs,  and 
technical  literature.  Based  on 
preliminary  review  of  circumstances  at 
some  of  the  POTWs  receiving  pulp  and 
paper  mill  effluent,  and  EPA's  best 
engineering  judgment.  EPA  concludes 
that  biological  treatment  systems  at 
these  POTWs,  while  designed  to 
accommodate  pulp  and  paper 
wastewaters,  are  not  designed  to  the 
same  standards  as  those  installed  and 
operated  at  direct  discharging  mills. 
Activated  sludge  systems  and  aerated 
stabilization  basin  systems,  as  designed 
and  operated  at  direct  discharging  mills, 
typically  include  substantially  longer 
detention  times  and  other  features  that 
in  combination  achieve  greater  removals 
of  BODs  and  TSS  than  are  achieved  at 
POTWs  receiving  effluent  from  these 
mills.  This  is  evidenced  by  the  fact  that 
the  BPTand  BCT  effluent  limitations 
EPA  is  proposing  for  certain 
subcategories  are  substantially  more 
stringent  than  the  secondary  treatment 
effluent  limitations  applied  to  most 
POTWs  (30  mg/1  each  of  BCW^s  and 
TSS).  Therefore,  the  Agency  concludes 
that  BODs  and  TSS  pass-through  these 
POTWs.  Althou^  the  Agency  is  not 
proposing  pretreatment  standards  for 
BOD,  and  TSS  today,  EPA  solicits 
comments  and  data  on  whether 
discharges  of  these  conventional 
pollutants  should  be  addressed  with 
PSES  and  PSNS  regulations. 

hi  addition,  the  Agency  concluded 
that  other  pollutants,  including  AOX. 


COD.  and  (for  the  bleeched  papergrade 
kraft  and  soda  subcategory  on^)  color. 
also  pass-through  POTWs.  hi  part,  this 
is  because  these  toxic  and 
nonconventional  pollutants  typically 
are  less  biodegradable  than  the 
conventional  pMlutant  p&rsmeters 
(BODs  and  TSS).  For  example, 
biological  treatment  systems  at  direct 
discharging  pulp  and  paper  mills  (for 
which  EPA  has  data)  remove 
approximately  40  percent  of  the  influent 
AOX.  which  is  representative  of 
chlorinated  organic  compouivds.  The 
literature  indicates  that  the 
biodegradability  of  certain  chlorinated 
organic  compounds  varies  in 
comparison  to  AOX,  but  generally  these 
compounds  are  less  biodegradable  than 
nonchlorinated  biodegradable  organic 
matter  measured  as  BODs.  The  Agency 
does  not  have  detailed  analytical  data 
from  POTWs  for  these  and  other 
pollutants  of  concern  in  this  iiulustry  to 
serve  as  the  basis  for  a  detailed, 
quantitative  pass-tlirougb  analysis. 
However,  in  view  of  the  lower  removal 
of  conventional  pollutants  achieved  at 
POTWs  in  comparison  to  the  removals 
being  proposed  for  direct  dischargers  in 
this  industry,  the  Agency  concludes  that 
AOX,  COD.  and  color  (for  the  bleached 
papergrade  kraft  and  soda  subcategory) 
also  pass-through  these  POTWs. 

Because  EPA  believes  that  dioxin  and 
furan,  and  certain  other  pollutarus, 
cannot  practicably  or  feasibly  be 
controlled  with  limits  at  the  point  of 
discharge  to  the  POTW,  EPA  is  today 
proposing  PSES  and  PSNS  Hmits  for 
those  pollutants  at  the  end  of  the  bleach 
plant.  The  Agency's  sampling  data  show 
that  dioxins  and  furans  can  only  be 
effectively  removed  by  process  changes. 
Dioxins  and  furans  are  known  to 
become  associated  with  suspended 
solids  in  process  wastewaters.  Internal 
stream  pretreatn>ent  techrralogies  (e.g., 
ultrafiltration)  and  end-of-pipe 
treatment  technologies  (e.g..  chemical 
precipitation  and  clarification,  and 
filtration)  are  not  capable  of  removirtg 
sufficient  quantities  of  total  suspended 
solids  (TSS)  to  achieve  the  same  bleach 
plant  or  end-of-pipe  dioxin  at>d  furan 
concentrations  (i.e.,  below  detection 
limits)  as  achieved  through  process 
changes.  Therefore,  without  process 
changes  and  bleach  plant  limits,  dioxins 
and  forans  would  pass-throv)gh  POTWs. 
Moreover,  removal  of  dioxfn  and  furan 
from  wastewaters  using  only  end-of- 
pipe  treatment  would  substantially 
increase,  rather  than  decrease,  the 
dioxin  and  furan  concentrations  in 
wastewater  treatment  system  sludges, 
thereby  further  limiting  POTWs  sludge 
disposal  alternatives.  Similarly,  volatile 
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organic  compounds,  such  as  chlorofonn 
(which  is  a  hazardous  air  pollutant), 
will  be  liberated  from  process 
wastewaters  to  the  atmosphere  in 
collection,  conveyance,  and  aeration 
systems,  and  thus  are  best  removed  in 
bleach  plants  through  process  changes. 
These  circumstances  lead  to  pass- 
through  and  unacceptable  non-water 
quality  environmental  impacts  on 
fudges  and  air  emissions.  Moreover, 
certain  of  the  volatile  organics  are 
hazardous  air  pollutants  subject  to 
control  under  the  Clean  Air  Act  in  this 
integrated  rulemaking.  Because  it  is 
neither  practical  nor  feasible  to  set 
limits  for  some  pollutants  at  the  point 
of  discharge  to  the  POTW  sewer.  EPA  is 
proposing  to  set  PSES  limits  for  those 
pollutants  inside  the  mill,  at  the  bleach 
plant,  in  a  similar  fashion  as  proposed 
today  in  revising  BAT  limits  for  the 
direct  discharging  mills. 

b.  Options  Considered.  The  first 
option,  which  EPA  is  proposing  today 
as  PSES,  would  set  effluent  limitations 
on  the  same  pollutants  controlled  with 
BAT  limits  for  direct  dischargers,  at  the 
point  of  discharge  from  the  indirect 
discharging  mill  to  the  industrial  POTW 
as- well  as  at  certain  internal  bleach 

filant  wastewater  streams.  These 
imitations  were  developed  based  on  the 
same  technologies  as  proposed  today  for 
BPT  and  for  BAT,  as  applicable  to  each 
of  the  affected  subcategories.  PSES  set  at 
these  points  would  prevent  pass- 
through  of  pollutants,  help  control 
sludge  contamination  and  reduce  air 
emissions. 

EPA  estimated  the  cost  of  complete 
secondary  treatment  facilities  at  the 
indirect  discharging  mills,  and  where 
necessary,  the  cost  of  primary  treatment. 
These  costs  were  found  to  be 
economically  achievable.  EPA  did  not 
consider  the  availability  of  land  for 
installation  of  the  secondary  biological 
treatment  systems  on  a  site-by-site  basis 
in  developing  these  proposed  PSES 
regulations.  EPA  solicits  comments  and 
data  concerning  the  availability  of 
sufficient  land  for  such  treatment 
systems  at  mills  subject  to  these  PSES 
limits. 

The  Agency  estimated  the  compliance 
costs  and  economic  impacts  of  process 
changes.  COD  control,  and  BMP  for  each 
of  the  mills  subject  to  bleach  plant  and 
final  effluent  pretreatment  standards. 
The  summary  of  results  presented  here 
is  summed  across  indirect  dischargers 
in  all  subcategories.  The  estimated  total 
annualized  cost  for  the  selected  options 
is  approximately  $33  million.  The 
Agency  estimated  that  these  costs  would 
result  in  one  plant  closure.  Additional 
details  are  not  reported  in  this  section 
because  the  level  of  data  aggregation  is 


inadequate  to  protect  confidential 
business  information.  Additional 
information  is  provided  in  the  economic 
impact  analysis. 

The  Agency  considered  the  age,  size, 
processes,  other  engineering  factors,  and 
non-water  quality  environmental 
impacts  pertinent  to  mills  in  developing 
PSES.  The  Agency  did  not  identify  any 
basis  for  estabhshing  different  PSES 
limitations  based  on  age,  size,  processes, 
or  other  engineering  factors.  EPA  has  no 
data  to  suggest  that  the  combination  of 
technologies  upon  which  PSES  . 
limitations  are  based  significantly 
increase  non-water  quality 
environmental  impacts. 

EPA  considered  a  second  option  in 
establishing  PSES  limits  for  today's  rule. 
This  option  may  provide  a  more  cost- 
effective  way  of  obtaining  the  effluent 
reductions  obtained  under  Option  1. 

Under  this  second  option.  EPA  would 
establish  PSES  limits  identical  to  those 
established  under  the  first  option. 
However.  EPA  would  also  provide  that, 
in  the  event  the  POTW  receiving  a  mill's 
discharge  voluntarily  accepted  certain 
limits  in  a  legally  enforceable  NPDES 
permit,  that  mill  would  no  longer  be 
subject  to  those  PSES  limits  that  apply 
at  the  mill's  discharge  to  the  POTW's 
sewer.  (The  bleach  plant  limits  would 
still  apply).  The  additional  limits  in  the 
POTW's  permit  would  cover  all 
pollutants  for  which  the  mill  would 
otherwise  have  had  PSES  limits  at  the 
point  of  discharge  to  the  sewer,  and 
would  in  each  case  need  to  be  at  least 
as  stringent  as  the  BAT  limits  for  the 
pollutants  in  question  applicable  to 
direct  dischargers  in  the  subcategory. 

EPA's  interest  in  this  second 
alternative  is  based  in  part  on  the  f«ct 
that,  in  the  four  subcategories  for  which 
EPA  is  proposing  PSES  limits,  all  of  the 
affected  POTWs  receive  a  majority  of 
either  flow.  BODj  loadings  or  TSS 
loadings  fit)m  pulp  and  paper  mills.  The 
Agency  refers  to  such  POTWs  as 
"industrial  POTWs."  The  Agency 
believes  that,  in  some  cases,  upgrading 
of  these  "industrial"  POTWs'  secondary 
biological  treatment  system  would  be 
more  cost-effective  than  installing  a 
complete  biological  treatment  system  on 
the  mill  site.  EPA  also  notes  that,  even 
beyond  these  four  subcategories,  a  very 
large  percentage  of  indirect-discharging 
mills  in  this  industry  dominate  the 
POTWs  into  which  they  discharge  (i.e., 
those  mills  contribute  more  than  half  of 
the  How  or  BODj  and  TSS  loadings  of 
the  treatment  works).  In  calculating  the 
POTW's  limits,  the  percentage  of  the 
POTW's  flow  from  oomestic  sources 
and  from  industrial  sources  other  than 
pulp,  paper  and  paperboard  mills  would 
also  be  considered. 


EPA  notes  that  its  secondary 
treatment  regulations  provide,  at  40  CFR 
133.103.  for  adjustment  of  POTW  BOD5 
and  TSS  effluent  limitations  in  cases 
where  industrial  effluent  guidelines 
include  less  stringent  BODs  and  TSS 
effluent  limitations  than  required  by 
secondary  treatment.  EPA  solicits 
comment  on  whether  the  regulations 
should  be  amended  to  explicitly  allow 
for  more  striiigent  BODs  and  TSS 
effluent  limitations  for  industrial 
POTWs  in  industries  with  effluent 
limitations  guidelines  that  include 
BODs  and  TSS  limits  more  stringent 
than  secondary  treatment. 

The  Agency  has  developed  costs  for 
upgrading  the  biological  treatment 
systems  at  each  of  the  affected  POTWs. 
These  costs  are  set  forth  in  section  IX.G. 

The  Agency  also  considered  a  third 
option  under  which  EPA  would  not 
promulgate  PSES  limits  for  these  mills. 
Under  this  option,  pretreatment 
authorities  would  use  best  engineering 
judgment  to  develop  local  limits  for  the 
mills,  and  end-of-pipe  limits  for  these 
industrial  POTWs.  The  Agency  is 
concerned  that  this  would  impose 
difficult  or  unrealistic  administrative 
burdens  on  POTWs.  This  option  also 
may  not  achieve  the  same  levels  of 
discharge  by  the  industrial  POTWs  as 
for  direct  dischargers. 

EPA  solicits  comments  and  data  on  all 
three  options  described  above.  In 
particular,  EPA  solicits  comments  and 
data  on  any  legal  or  practical  issues 
presented  by  the  second  option 
described  above,  as  well  as  any  cost 
savings  that  the  second  option  might 
provide. 

c.  Solicitation  of  Comments  and  Data 
on  Additional  Subcategories.  Beyond 
the  foregoing  three  options,  EPA  solicits 
comments  on  whether  the  Agency 
should  develop  PSES  limits  for 
conventional  pollutants  in  subcategories 
other  than  the  four  in  which  the  Agency 
is  today  proposing  PSES  limits.  The 
conventional  pollijtant  limitations  for 
direct  dischargers  proposed  today  in  all 
subcategories  of  the  pulp  and  paper 
industry  are  more  stringent  than  EPA's 
secondary  treatment  requirements  for 
POTWs.  Therefore,  the  conventional 
pollutants  discharged  from  pulp  and 
paper  mills  would  pass  through  POTWs. 
The  Agency  has  identified  19  additional 
industrial  POTWs  in  the  pulp  and  paper 
industry,  in  the  following  subcategories: 
mechanical  pulp;  deink  secondary 
fibers;  non-deink  secondary  fibers;  fine 
and  lightweight  papers  from  purchased 
pulp;  tissue,  filter,  non-  woven,  and 
paperboard  from  purchased  pulp.  EPA 
further  solicits  comments  on  whether 
any  PSES  limits  should  cease  to  apply 
at  mills  discharging  to  those  POTWs  if 
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the  POTW  voluntarily  accepted 
sufficiently  stringent  limits  on  the 
discharge  of  conventional  pollutants  in 
its  NPDES  permit.  The  Agency  believes 
that  upgrading  of  an  industrial  POTW's 
secondary  biological  treatment  system 
might  be  more  cost-effective  than 
installing  a  complete  biological 
treatment  system  at  some  mills. 

See  section  XIII  of  this  preamble  for 
soUcitation  of  comments  and  data  for 
the  proposed  PSES. 

6.  Pretreatment  Standards  for  New 
Sources 

Section  307(c)  of  the  Act  requires  EPA 
to  promulgate  pretreatment  standards 
for  new  sources  (PSNS)  at  the  same  time 
it  promulgates  new  source  performance 
standards  (NSPS).  New  indirect 
discharging  mills,  like  new  direct 
discharging  mills,  have  the  opportunity 
to  incorporate  the  best  available 
demonstrated  technologies,  including 
process  changes,  in-plant  controls,  and 
end-of-pipe  treatment  technologies. 

As  set  forth  in  section  IX.E.5^)  of  this 
preamble,  EPA  determined  that  a  broad 
range  of  pollutants  discharged  by  pulp 
and  paper  mills  (including  dioxins, 
hirans,  AOX.  BOD  and  TSS)  pass- 
through  POTWs.  The  same  technologies 
discussed  previously  for  BAT.  NSPS, 
and  PSES  are  available  as  the  basis  for 
PSNS. 

EPA  is  proposing  that  pretreatment 
standards  for  new  sources  be  set  equal 
to  NSPS  for  toxic  and  nonconventional 
pollutants  for  the  following 
subcategories:  papergrade  kraft  and 
soda,  dissolving  kraft.  papergrade 
sulfite,  dissolving  sulfite,  unbleached 
kraft,  and  semi-chemical.  The  Agency  is 
proposing  to  establish  PSNS  for  the 
same  pollutants  and  the  same  points  of 
application  as  are  being  proposed  for 
NSPS. 

EPA  considered  the  cost  of  the 
proposed  PSNS  technology  for  new 
mills.  EPA  concluded  that  such  costs 
are  not  so  great  as  to  present  a  barrier 
to  entry,  as  demonstrated  by  the  fact 
that  currently  operating  mills  are  using 
these  technologies.  The  Agency 
considered  energy  requirements  and 
other  non-water  quality  environmental 
impacts  and  found  no  basis  for  any 
different  standards  than  the  selected 
PSNS. 

7.  Best  Management  Practices 

The  Agency  is  proposing  to  require 
mills  to  follow  best  management 
practices  (BMPs)  to  prevent,  contain  and 
control  spills  of  pulping  liquors.  These 
BMPs  would  apply  to  mills  in  the 
following  effluent  guideline 
subcategories:  Dissolving  Kraft; 
Bleached  Papergrade  Kraft  and  Soda; 
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Unbleached  Kraft;  Dissolving  Sulfite; 
Papergrade  Sulfite;  Semi-Chemical,  and 
Non-Wood  Chemical  Pulp. 

The  practices proposeotoday  as 
BMPs  are  known  to  reduce  the  amount 
of  pulping  liquor  (e.g.,  "black  liquor," 
"red  liquor")  discharged  to  wastewater 
treatment  systems,  and  to  reduce  the 
cost  of  process  operation  through 
increased  chemical  recovery.  BMPs 
would  include: 

•  Employee  training; 

•  Engineering  analyses  of  problem 
areas  and  appropriate  prevention  and 
control  strategies; 

•  Preventative  maintenance; 

•  Engineered  controls  and 
containment; 

•  Work  practices; 

•  Surveillance  and  repair  programs; 

•  Dedicated  monitoring  and  alarm 
systems;  and 

•  Record  keeping  to  document 
implementation  of  these  practices. 

BMPs  would  also  include  other 
practices  chosen  from  a  "menu"  of 
practices  that  are  applicable  to 
individual  mills  or  groups  of  mills,  such 
as: 

•  Secondary  containment  diking 
around  pulping  liquor  and  storage 
tanks; 

•  Covered  storage  tank  capacity  for 
collected  spills  and  planned  liquor 
diversions; 

•  Automated  spill  detection  systems, 
such  as  high  level,  flow  and 
conductivity  monitors  and  alarms;  and 

•  Backup  equipment  capacity  to 
handle  process  upset  conditions. 

Losses  of  pulping  liquors  contribute 
significant  loads  of  BOD,  COD,  non- 
chlorinated  organic  compounds,  and 
color.  Pulping  liquors  have  been 
identified  as  a  likely  source  of  non- 
chlorinated  organic  compounds  in 
effluents  that  exhibit  aquatic  toxicity. 
These  liquors  may  contain  specific  toxic 
pollutants  among  those  listed  under 
sections  307(a)  and  311(e)  of  the  CWA. 
Naturally  occurring  phenolic 
compounds  are  known  from  literature 
sources  to  be  present  in  these  liquors, 
including  phenol  (a  307(a)(1)  toxic 
pollutant).  EPA  solicits  data  on  the 
specific  compounds  present  in  pulping 
liquors. 

Measures  similar  to  the  BMPs 
proposed  today  have  sometimes  been 
included  as  special  conditions  in 
NPDES  permits  for  pulp  and  paper 
mills.  The  BMPs  proposed  today  are 
similar  to  spill  prevention,  containment 
and  control  (SPCC)  plans  for  oil  and 
hazardous  materials  under  Section  311 
of  the  Clean  Water  Act.  In  view  of  the 
rapidly  changing  processes  and  the 
nature  of  the  toxic  and  nonconventional 
pollutants  discharged  by  this  industry. 


EPA  is  proposing  that  BMPs  be  included 
as  special  conditions  in  NPDES  permits. 
The  Agency  is  proposing  that  mills  be 
required  to  submit  a  BMP  plan  within 
120  days  of  promulgation  of  this  rul«»  to 
EPA  (or  the  state  permit  authority)  f 
approval.  The  Agency  also  is  proposit.g 
that  each  mill  be  required  to  implement 
the  BMP  plan  within  24  months  of 
promulgation  of  these  rules,  and  to 
review  and  update  the  plan  every  three 
years  thereafter. 

F.  Determination  of  Long-Term 
Averages,  Variability  Factors,  and 
Limitations 

The  effluent  limitations  in  today's 
notice  are  based  on  statistical 
procedures  that  estimate  long-term 
averages,  variability  factors,  and  effluent 
limitations  and  standards.  Effluent 
limitations  and  standards  are  provided 
as  daily  maximums  and  monthly 
averages  for  continuous  direct 
dischargers  and  as  annual  averages  or 
daily  maximums  for  the  non-continuous 
direct  dischargers.  The  following 
sections  describe  the  statistical 
methodology  used  to  develop  long-term 
averages,  variability  factors,  and 
limitations  for  BPT.  BCT.  BAT,  PSES. 
and  standards  for  new  sources. 

1.  Long-Term  Averages,  Variability 
Factors,  and  Limitations  for  BPT 

The  long-term  averages,  variability 
factors,  and  limitations  were  based  upon 
biochemical  oxygen  demand  (BOD5)  and 
total  suspended  solids  (TSS) 
concentrations,  flow  rates,  and  total 
annual  production  reported  in  the  1990 
Census. 

The  EPA  used  the  total  annual 
production  for  1989  as  a  normalizing 
parameter  for  the  monthly  average  mass 
loadings  provided  by  each  mill  in  the 
1990  Census.  The  long-term  averages  for 
the  BODs  and  TSS  production 
normalized  mass  loadings  were 
calculated  for  each  mill  by 
arithmetically  averaging  its  monthly 
average  loadings.  For  all  subcategories 
except  the  dissolving  sulfite 
subcategory,  the  long-term  averages  that 
were  used  in  developing  the  limitations 
were  the  averages  of  the  long-term 
averages  fit)m  the  best  50  percent  of  the 
mills  in  each  subcategory.  The 
methodology  used  to  develop  the  BODs 
and  TSS  long-term  averages  for  the 
dissolving  sulfite  subcategory  is 
described  in  the  technical  wat^ 
development  document. 

The  daily  variability  factor  is  the  ratio 
of  the  estimated  99th  percentile  of  the 
distribution  of  daily  values  divided  by 
the  exj)ected  value,  or  mean,  of  the 
distribution  of  the  daily  data.  The 
monthly  variability  factor  is  the 
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estimated  95th  percentile  of  the 
distribution  of  monthly  averages  of  the 
data  divided  by  the  expected  value  of 
the  monthly  averages.  The  nuraber  of 
measurements  used  to  calculate  the 
monthly  averages  corresponds  to  the 
number  of  days  that  the  pollutant  is 
expected  to  be  monitored  during  the 
month.  BODs  and  TSS  are  expected  to 
be  monitored  daily;  therefore,  the 
monthly  variabihty  (actor  was  based 
upon  the  distribution  of  30-day 
averages. 

The  daily  and  monthly  variability 
factors  were  calculated  using  daily 
measurements  of  BODj  and  TSS 
concentrations,  daily  flow 
measurements,  and  total  annual 
production  from  selected  mills  in  each 
subcategory  with  the  BPT  technology 
basis.  In  general,  the  data  were  from  the 
best  50  percent  of  the  direct  discharge 
mills  in  each  subcategory  as  determined 
by  BODs  loadings,  where  those  mills 
had  a  minimum  of  85  percent  of  their 
producticm  in  one  subcategory. 
Additional  selection  criteria  were  that 
daily  data  were  available,  and  that  all  of 
the  current  subcategories  within  the 
proposed  subcategories  were 
represented  whenever  possible. 

The  daily  BOD5  and  TSS 
concentrations,  the  daily  flow,  and  total 
annual  production  were  used  to 
calculate  the  daily  production 
normalized  mass  loadings  for  BOD3  and 
TSS.  The  statistical  analysis  of  the  daily 
mass  loadings  indicated  that  positive 
autocorrelations  exist  between  values 
measured  on  consecutive  days  for  both 
BODi  and  TSS.  When  data  are  said  to 
be  autocorrelated,  it  means  that 
measurements  taken  at  different  time 
periods  are  similar.  For  example, 
measurements  taken  on  a  daily  basis  of 
treated  final  effluent  are  often  correlated 
from  one  day  to  the  next.  When  the  data 
are  positively  autocorrelated.  the 
average  has  greater  variance  than  an 
average  of  independent  measurements. 
The  average  of  positively  autocorrelated 
measurements  is  not  affected  by  the 
autocorrelation;  therefore,  long-term 
averages  do  not  require  adjustment  for 
any  autocorrelation  in  the  data.  The 
autocorrelation  was  incorporated  into 
the  development  of  the  variability 
factors  by  using  a  time  series  analysis, 
as  described  in  the  statistical  support 
document. 

The  variability  bctor  for  each 
subcategory  «vas  the  average  of  the 
variabihty  factors  for  the  selected  mills 
in  the  subcategory.  The  statistical 
support  document  lists  these  variability 
factors  and  provides  a  detailed 
description  of  the  methodology  used  to 
develop  the  limitations  and  variability 
factors. 


The  BODs  and  TSS  limitations  for 
each  subcategory,  as  presented  in 
today's  notice,  were  developed  using 
the  long-term  average  and  the  variability 
factor  for  the  subcategory.  The  daily 
maximum  limitation  for  continuous 
dischargers  for  each  subcategory  is  the 
product  of  the  long-term  average  and  the 
daily  variability  factor  for  that 
subcategory.  The  monthly  average 
limitation  for  continuous  dischargers  for 
each  subcategory  is  the  product  of  the 
long-term  average  and  the  monthly 
variability  factor  for  the  subcategory. 
The  annual  average  limitation  for  non- 
continuous  dischargers  has  been  set 
equal  to  the  long-term  average. 

2.  Long-Term  Averages,  Variabihty 
Factors,  and  Limitations  for  BAT 

The  long-term  averages,  variability 
factors,  and  limitations  were  developed 
using  pollutant  concentration  data,  flow 
rates,  and  brownstock  pulp  production 
rates. 

When  concentrations  for  a  pollutant 
were  all  reported  as  being  below  the 
sample-specific  detection  limit  in  data 
representing  a  technology  option,  EPA 
set  the  daily  maximum  limitation  for 
continuous  and  non-continuous 
dischargere  to  be  equal  to  the  minimum 
level  in  concentration  units  for  the 
analytical  method  that  is  specified  in 
the  proposed  regulation  ("ND 
limitation").  For  one  case  where  the 
dataset  had  only  one  detected  value  (all 
other  measurements  were  below 
detection),  the  EPA  set  the  daily 
maximum  limitation  to  be  an  ND 
limitation.  This  one  detected  value  was 
reported  with  a  concentration  value  less 
than  the  minimum  level  for  the      ^ 
analytical  method  for  the  pollutant. 
When  the  daily  maximum  hmitation  is 
an  ND  limitation  (i.e.,  equal  to  the 
lowest  measurable  value  for  the 
pollutant),  the  monthly  average 
limitation  for  continuous  dischargers 
and  the  annual  average  limitation  for 
non-continuous  dischargers  are  not 
necessary. 

The  estimation  of  the  AOX  daily 
maximum  limitation  for  totally 
chlorine-free  processes  is  described  in 
Section  D(.E.3.  In  all  other  cases,  the 
limitations  were  developed  as  described 
below  and  are  provided  in  production 
normalized  mass  units  in  the  proposed 
regulaticHi.  The  production  normalized 
pollutant  mass  loadings  were  calculated 
using  the  concentration  values,  the  flow 
rate  at  each  sampling  point,  and  the 
brownstock  pulp  production. 

The  EPA  proposes  to  regulate  some 
pollutants  in  the  effluent  from  the 
bleach  plant  and  some  pollutants  in  the 
final  effluent  (as  described  in  section 
IX.E.3).  For  the  mills  representing  the 


recommended  options,  the  acid  and 
alkaline  streams  were  discharged 
separately  6t>m  the  bleach  plant. 
Limitations  were  estimated  for  the  acid 
and  alkaline  streams  separately  and 
then  summed  to  provide  one  limitation 
for  each  pollutant  for  the  bleach  plant 
effluent. 

The  long-term  averages  and  the 
variability  factors  for  the  pollutants 
were  determined  by  fitting  a  modified 
delta-lognormal  distribution  to  the  data 
from  the  mills  representing  the  options. 
The  modified  delta-lognormal 
distribution  and  the  reasons  for  its 
selection  are  explained  in  more  detail  in 
the  statistical  support  document. 

The  long-term  average  of  a  pollutant 
for  the  data  frt)meach  mill  representing 
an  option  was  estimated  by  the  mean  of 
the  modified  delta-lognormal 
distribution  when  the  data  met  the 
criteria  of  a  minimum  of  four 
observations  with  a  minimum  of  two 
measured  ("non-censored")  values. 
When  a  dataset  had  less  than  four 
observations,  the  long-term  average  was 
the  arithmetic  average  of  the  pollutant 
mass  loadings.  The  statistical  support 
document  describes  the  derivation  of 
long-term  averages  for  the  remaining 
cases  where  the  dataset  had  more  than 
four  observations  and  less  than  two  non- 
censored  values. 

The  long-term  average  for  a  pollutant 
in  an  option  was  based  upon  a  weighted 
average  of  the  long-term  averages  from 
the  mills  that  represented  the  option. 
The  weighted  average  was  calculated 
using  weights  equal  to  the  square  root 
of  the  sample  size  of  the  data  from  each 
milL 

As  described  in  section  DLF.l,  the 
daily  variability  factor  is  the  ratio  of  the 
estimated  99th  percentile  of  the 
distribution  of  daily  values  divided  by 
the  expected  value,  or  mean,  of  the 
distribution.  The  monthly  variability 
factor  is  the  estimated  95th  percentile  of 
the  distribution  of  the  monthly  averages 
of  the  data  divided  by  the  ex]}ected 
value  of  the  monthly  averages.  The 
number  of  measurements  used  to 
calculate  the  monthly  averages 
corresponds'to  the  number  of  days  that 
the  pollutant  is  expected  to  be 
monitored  during  the  month.  For 
example,  the  toxic  volatile  compounds 
are  expected  to  be  monitored  once  a 
week  (which  is  approximately  four 
times  a  month);  therefore,  the  monthly 
variability  factor  was  based  upon  the 
distribution  of  four-day  averages.  Color, 
COD,  and  AOX  are  expected  to  be 
monitored  daily;  therefore,  the  monthly 
variability  factor  was  based  up)on  the 
distribution  of  30-day  averages.  The 
chlorinated  phwiolic  compounds, 
TCDD,  and  TCDF  are  expected  to  be 
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monitored  monthly;  therefore,  only  the 
daily  maximum  limitation  applies  for 
continuous  dischargers. 

The  percentiles  used  to  develop  the 
variability  factors  for  the  data  from  each 
mill  representing  an  option  were  based 
upon  the  modified  delta-lognormal 
distribution  when  the  data  met  the 
criteria  of  a  minimum  of  four 
observations  with  a  minimum  of  two 
non-censored  values.  In  most  cases,  this 
criteria  was  met  by  only  one  mill  in 
each  option,  and  the  data  from  the  one 
mill  determined  the  variability  factor  for 
the  option.  The  variability  factors  are 
provided  in  the  statistical  support 
document. 

The  daily  maximum  limitation  for 
continuous  dischargers  of  a  pollutant  in 
each  option  was  estimated  by  the 
product  of  the  long-term  average  and  the 
daily  variability  factor.  The  monthly 
average  limitation  for  continuous 
dischargers  of  a  pollutant  in  each  option 
was  estimated  by  the  product  of  the 
long-term  average  and  the  monthly 
variabihty  factor  for  those  pollutants 
that  are  expected  to  be  monitored  more 
than  once  a  month.  The  daily  maximum 
limitation  for  non-continuous 
dischargers  applies  only  when  the 
limitation  has  been  set  equal  to  the 
minimum  level  in  concentration  units 
for  the  analytical  method.  In  all-other 
cases,  the  annual  average  limitation  for 
non-continuous  dischargers  applies. 
The  annual  average  limitation  has  been 
set  equal  to  the  long-term  average. 

The  EPA  believes  that  there  are  Ukely 
to  be  positive  autocorrelations  between 
values  measured  on  consecutive  days 
for  AOX.  COD  and  color.  As  explained 
in  section  IX.F.1.  when  data  are 
positively  autocorrelated.  the  average 
has  greater  variance  than  an  average  of 
independent  measurements.  Because 
these  measurements  are  expected  to  be 
monitored  on  a  daily  basis,  the  EPA 
believes  that  the  variability  factors 
should  account  for  the  autocorrelation 
in  the  data.  The  EPA  has  incorporated 
the  autocorrelation  into  the  variability 
factors  for  COD.  However,  the  EPA  did 
not  have  enough  AOX  and  color  data  to 
estimate  the  autocorrelation  in  daily 
measurements  of  AOX  and  color  for  the 
proposal.  Section  XIH.  Solicitation  of 
Comments,  requests  daily 
measurements  for  AOX.  COD,  and  color. 
These  data  will  be  used  to  evaluate  the 
autocorrelation. 

3.  Long-Term  Averages,  Variability 
Factors,  and  Standards  for  New  Sources 

J  For  all  subcategories  except  the 
dassolving  sulfite  subcategory, 


performance  standards  for  new  sources 
for  BOD5  and  TSS  are  based  on  the  data 
from  the  best  mill  in  each  subcategory. 
In  general,  the  best  mill  was  selected  by 
considering  the  BOD5  treatment 
performance.  The  methodology  used  to 
develop  the  BOD3  and  TSS  long-term 
averages  for  the  dissolving  sulfite 
subcategory  is  described  in  the  technical 
water  development  document.  For  all 
other  subcategories,  the  long-term 
averages  were  estimated  using  the 
average  of  the  monthly  average  loadings 
reported  in  the  1990  Census  by  the  best 
mill  in  the  subcategory.  The  variability 
factors  were  developed  using  the  daily 
concentration  and  flow  data  from  the 
best  mill  when  these  data  were  provided 
to  the  EPA.  The  estimation  of  these 
variabihty  factors  used  the  same 
methodology  as  described  in  section 
IX.F.1  for  BPT  limitations.  When  the 
best  mill  had  not  provided  daily  data, 
the  EPA  used  the  variability'factore 
developed  for  the  BPT  limitations  to 
estimate  the  performance  standards  for 
new  sources.  The  daily  maximum  and 
monthly  average  standard  for 
continuous  direct  dischargers  in  each 
subcategory  was  the  product  of  the  long- 
term  average  and  the  appropriate  daily 
or  monthly  variability  factor.  The 
annual  average  limitation  for  non- 
continuous  dischargers  was  set  equal  to 
the  long-term  average. 

Performance  standards  for  new 
sources  for  toxic  and  nonconventional 
pollutants  for  the  bleached  p>apergrade 
kraft  and  soda  subcategory  were 
estimated  using  the  same  methodology 
described  in  section  IX.F.2  for  BAT 
limitations. 

G.  Costs 

The  Agency  estimated  the  cost  for  the 
pulp,  paper,  and  paperboard  industry  to 
achieve  each  of  the  effluent  regulations 
proposed  today.  These  estimated  costs 
are  summarized  in  this  section  and 
discussed  in  more  detail  in  the  technical 
water  development  document.  All  cost 
estimates  in  this  section  are  expressed 
in  1991  dollars.  The  cost  components 
reported  in  this  section  are  engineering 
estimates  of  the  investment  cost  of 
purchasing  and  installing  equipment 
and  the  annual  operating  and 
maintenance  costs  associated  with  that 
equipment.  In  sections  IX.E  and  XI.B,  a 
different  cost  component,  total 
annualized  cost,  is  reported.  The  total 
annualized  cost,  which  is  used  to 
estimate  economic  impacts,  better 
describes  the  actual  compliance  cost 
that  a  company  will  incur,  allowing  for 


interest,  depreciation,  and  taxes.  A 
summary  of  the  economic  imp>act 
analysis  for  the  proposed  regulation  is 
contained  in  Section  XI.B  of  today's 
notice.  See  also  the  economic  impact 
analysis. 

1.  BPT  Costs 

The  Agency  estimated  the  costs  of 
implementing  BPT  with  a  mill-specific 
engineering  cost  assessment.  If  a  mill's 
1989  discharges  of  both  BODs  and  TSS. 
as  reported  in  the  questionnaire,  were 
less  than  the  long-term  average  loads 
achievable  by  the  technology  basis  for 
today's  proposed  BPT,  the  mill  was 
estimated  to  have  no  compliance  costs. 
If  a  mill's  BODs  or  TSS  load  exceeded 
the  BPT  long-term  average  load,  load 
reductions  that  would  result  from  the 
implementation  of  BAT,  MACT 
standards,  and  BMP  were  subtracted 
from  the  current  discharge  load.  If  the 
resulting  BODs  or  TSS  load  still 
exceeded  the  BPT  long-term  average 
load,  costs  for  in-plant  flow  reduction 
and/or  treatment  system  upgrades  were 
estimated.  The  capital  ex[>enditures  for 
BPT  are  estimated  to  be  $337  million, 
with  annual  operating  and  maintenance 
(O&M)  costs  of  $29  million.  The 
estimated  cost  for  implementing  BPT  is 
summarized,  by  subcategory,  in  Table 
DCG.1-1. 

2.  BAT  and  BMP  Costs 

The  Agency  estimated  the  costs  of 
implementing  BAT,  which  has  two  cost 
components — process  changes  and  COD 
control — and  the  additional  cost  for  best 
management  practices  (BMP).  The 
engineering  cost  assessment  for  BAT 
process  changes  began  with  a  mill- 
specific  review  of  pulping  and 
bleaching  technologies.  If,  as  of  January 
1, 1993,  the  Agency  determined  that  a 
mill  was  using  the  technology  basis  for 
today's  proposed  BAT.  the  Agency 
assumed  the  mill  would  incur  no  costs 
to  achieve  BAT.  If  a  mill  did  not  have 
BAT  operations  in  place,  costs  to 
modi^'  the  mill's  operations  to  achieve 
BAT  were  estimated.  The  Agency 
believes  that  this  approach 
overestimates  the  costs  to  achieve  BAT 
because  many  mills  can  achieve  BAT 
level  discharges  without  using  all  of  the 
components  of  the  technology  basis 
described  in  section  IX.E.  The  Agency 
solicits  comment  on  these  coding 
assumptions.  The  capital  expenditures 
for  the  process  change  component  of 
BAT  are  estimated  to  be  $2.16  billion 
with  annual  O&M  costs  of  $18  million. 
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Table  IX.Q.1-1.— Cost  of  Implememtinq  BPT>  Regulations 

pnmMontof  1W1  dottaf^ 


Subcatsgofyi 


Dissotving  Kraft 

Bleached  Papeigrads  Kraft  and  Soda 

Unbtoached  Kraft 

Dissolving  SuMe  ......_.......>.> 

Papecgrade  SuMa 

Sofm  Cnanacal  »»*,,^*************^*^m*******^** 

Mechanical  Pulp «..«„..„.___..... 

Nonwood  Chainicat  Pu^  .......>«._».. 

Secondary  Rbar  Dainli 


Secondaiy  fiber  NotHtoMt 

Fine  and  Lig|««e«gM  Papers  irom  Purchased  Pulp ~ - 

Tissue,  fitter.  Non-woven,  and  Paperboard  from  Purchased  Pu^ 


Nunnbar 
of  mMs* 


3 

78 
53 

5 

11 
20 
41 
7 
24 

158 
85 

112 


Capital 
costs 


3.2 

120 
35 
22 
19 
5.9 
20 
3.5 
26 
27 
24 
32 


Annual 
OMI 
costs 


Industry  Total 


325 


337 


OM 
10 
3.7 
2.7 
0.7 
0.6 

^A 
ao4 

1.4 
2^ 
2.1 
2.8 


29 


*  Flow  redUGlion  and  endK>t-pipe  treatment  system  costs. 

2Cosls  far  mils  with  operations  in  more  than  one  subcategory  have  been  apportioned  based  on  annual  proAjction  (GMT). 

sNumber  of  into  wit)  any  production  to  which  BPT  would  apply. 


The  costs  of  most  of  the  technologies 
that  form  the  basis  for  COD  control  were 
estimated  as  part  of  BAT,  BPT,  or  BMPs. 
The  Agency  estimated  the  costs  of  COD 
cootrol  for  the  technologies  that  were 
not^Already  included  in  previous  cost 
estimates:  screen  room  closure  for  mills 
in  the  dissolving  kraft,  bleached 
papergrade  krafl  and  soda,  unbleached 
kraft,  and  papergrade  sulfite 
subcategories,  and  good  brownstock 
washing  for  mills  in  the  semi-chemical 
subcategory.  The  Agency  determined 
the  status  of  screen  rooms  at  mills  from 
the  questionnaire.  If  a  mill  already  had 
a  closed  screen  room,  the  Agency 
assumed  the  mill  would  incur  no  costs 
for  OOD  control  above  the  costs  for 
BAT.  BPT,  and  BMP.  If  a  mill  had  an 
open  screen  room,  the  capital  costs  to 
close  the  screen  room  were  estimated. 
The  Agency  assumed  that  the  net 
annual  OftM  costs  for  screen  room 
closure  were  zero,  because  the  new 
equipment  would  replace  existing 
equipment  and  would  require  equal  or 


lower  O&M  expenses.  For  semi- 
chemical  mills,  the  Agency  determined 
which  mills  had  inadequate  brownstock 
washing  from  information  in  the 
questionnaire,  and  the  capital  and  O&M 
costs  of  a  brownstock  washing  upgrade 
were  estimated  for  those  mills.  TTie 
capital  expenditures  for  the  CXDD 
controls  are  estimated  to  be  $237 
million  with  annual  O&M  costs  of  $1.2 
million. 

The  Agency  estimated  the  cost  of 
implementing  BMP  based  on  a  mill- 
specific  assessment  of  the  current  status 
of  management  practices.  For  the  kraft 
segment  of  the  industry,  the  Agency 
estimated  that  one-third  of  the  mills 
have  systems  equivalent  to  the  proposed 
BMPs  in  place;  one-third  require      ^ 
moderate  upgrades;  and  one-third 
require  major  upgrades.  Based  upon 
examples  of  recent  installations  of 
pulping  liquor  spill  prevention  and 
control  systems,  the  Agency  estimated 
that  kraft  mills  that  require  major 
upgrades  would  inciir  an  average  capital 


expenditure  of  $1.5  million,  with 
annual  O&M  savings  of  $500,000,  while 
kraft  mills  that  require  moderate 
upgrades  would  incur  an  average  capital 
expenditure  of  $750,000,  with  annual 
O&M  savings  of  $250,000.  Mills  with 
complete  implementation  of  BMPs  were 
assumed  to  have  no  additional  capital 
costs;  annual  OftM  savings  were  also 
assumed  to  be  zero.  The  cost  savings  are 
expected  due  to  savings  in  chemicals, 
energy,  and  wastewater  treatment.  A 
similar  approach  was  used  to  estimate 
the  cost  of  implementing  BMP  at  other 
subcategories,  except  that  annual  O&M 
was  not  estimated  to  result  in  a  net  cost 
savings.  The  capital  expenditures  for 
BMP  are  estimated  to  be  $76  million, 
with  annual  O&M  savings  of  $19 
million. 

Table  IX.G.2-1  summarizes,  by 
subcategory,  the  capital  expenditures 
and  annual  O&M  costs  for  implementing 
BAT  process  changes,  COD  controls, 
and  BMP. 
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Table  IX.G.2-1.— Cost  of  Impi^i^entinq  BAT '  and  BMPs  for  Direct  Dischargers 

Pn  miKons  o(  1991  doRv^ 


Subcategory: 


Dissolving  Kraft 

Bleached  Papergrade  Kraft  and  Soda 

Unbtoached  Kraft 

Dissolving  SuMta .„„_. 

Papergrade  Sulfite 

Semi-Ctiemical _.......„.. 

stonwood  Chemical  Pulp 


Industry  Total 


Number 
o(  milts' 


3 
78 
56 

5 
10 
20 

7 


178 


Capital 


139 

1.948 

125 

110 

104 

42 

1.8 


2.473 


Annual  O&M  costs 
(savings) 


(10) 

12 

(8.0) 
(13) 

17 

2.1 
0 


(0.2) 


<  Process  change  and  000  control  costs. 

2Costs  for  miHs  wUh  operations  in  more  than  one  sutx:ategory  have  been  apportior)ed  tiased  on  annual  oroductiorv 

3  Number  of  mils  with  any  production  to  which  BAT  or  BMPs  would  apply. 


i.  PSES  Costs 

The  Agency  considered  three  factore 
in  estimating  costs  for  PSES:  process 
changes.  COD  control,  and  BMP.  The 
Agency  estimated  the  cost  for 
implementing  PSES  with  the  same 
assumptions  and  methodology  used  to 
estimate  BAT  process  changes,  COD 
control,  and  BMP  costs  for  direct 
dischargers.  The  capital  expenditures 
for  the  process  change  component  of 
PSES  are  estimated  to  be  $235  million 
with  annual  O&M  costs  of  $2.2  million. 
The  capital  expenditures  for  the  COD 
controls  are  estimated  to  be  $29.4 
million  with  annual  O&M  costs  of 
$50,000.  The  capital  expenditures  for 
BMP  for  indirect  dischargers  are 
estimated  to  be  $11  milUon.  with  aimual 
O&M  savings  of  $2.7  million. 

These  costs  were  estimated  for  the  18 
mills  that  would  be  regulated  by  PSES 
and  BMPs  for  indirect  dischargers. 
These  costs  are  not  reported  by 
jnibcategory  because  the  level  of  data 
aggregation  is  insufficient  to  protect 
confidential  business  information. 
I  >  As  discussed  in  section  DCE,  the 
Agency  is  proposing  end-of-pipe  PSES 
equivalent  to  end-of-pipe  BAT  for 
several  pollutants.  The  technology  basis 
for  end-of-pipe  PSES  for  these 
pollutants  is  secondary  wastewater 
treatment.  These  costs  were  estimated 
using  the  same  methodology  used  to 
estimate  BPT  costs. 

Section  DCE  explains  why  the  Agency 
believes  this  is  not  a  likely  treatment 
decision  for  an  indirect  discharger  but 
for  purposes  of  achievability  analysis, 
the  Agency  includes  these  secondary 
treatment  costs.  The  capital 
expenditures  for  all  indirect  dischargers 
to  achieve  end-of-pipe  PSES  are 
estimated  to  be  $66  million  with  annual 
O&M  costs  of  $5.7  million.  The  total 
capital  expenditures  for  all  components 
(process  dianges,  COD  controls,  BMP, 
and  end-of-pipe  treatment)  of  PSES  are 


estimated  to  be  $342  million  vnth 
annual  O&M  costs  of  $5.2  million. 

As  discussed  in  section  IX.E.,  the 
Agency  is  soliciting  comment  on  an 
alternative  approach  to  esta'blishing 
end-of-pipe  PSES  on-site  at  the  facility. 
Under  this  alternative  approach,  certain 
mills  would  not  be  subject  to  the  PSES 
limits  if  the  POTWs  into  which  they  are 
discharging  voluntarily  accept  certain 
limits  in  their  NPDES  permits.  The 
Agency  estimated  the  cost  for  these 
POTWs  to  achieve  limits  comparable  to 
these  PSES  limits,  based  on  \he  costs  the 
Agency  estimated  for  similarly-sized 
mill  treatment  systems  to  be  upgraded 
to  today's  proposed  BPT.  The  capital 
expenditures  for  industrial  POTWs  to 
achieve  limits  comparable  to  these  PSES 
limits  is  estimated  to  be  S6.1  million 
with  annual  O&M  costs  of  $0.6  million. 

H.  Pollutant  Reductions 

The  Agency  estimated  the  reduction 
in  the  mass  of  pollutants  that  would  be 
discharged  from  pulp  and  paper  mills 
after  the  implementation  of  the 
regulations  being  proposed  today.  The 
reduction  in  pollutant  mass  is 
attributable  both  to  process  changes  and 
improved  end-of-pipe  treatment. 
Process  changes  that  form  the 
technology  basis  of  BAT  and  PSES 
reduce  the  formation  of  certain 
pollutants;  that  is,  these  process  changes 
prevent  pollution.  Other  process 
changes,  including  wastewater  recycle 
practices  that  are  part  of  the  BPT 
technology  basis  and  BMP,  reduce 
pollutant  discharges  by  diverting  certain 
waste  streams  fit)m  wastewater 
treatment.  The  pollutants  contained  in 
these  diverted  wasle  streams  may  be 
captured  in  the  product,  recovered  for 
reuse,  routed  to  on-site  combustion 
where  they  are  destroyed  while  their 
heating  value  is  recovered,  or  eventually 
discharged  to  wastewater  treatment  in 
other  wastewater  streams.  When 
wastewater  discharge  volumes  are 


reduced  by  recycle  and  reuse,  pollutants 
are  typically  concentrated  in  the 
remaining  waste  streams.  This  is 
advantageous,  from  a  treatment 
standpoint,  because  more  concentrated 
pollutants  can  be  removed  more 
efficiently  in  wastewater  treatment. 

Additional  information  on  the 
methodology  used  to  estimate  the 
pollutant  reductions  resulting  from  the 
implementation  of  effluent  limitations  is 
included  in  Section  9  of  the  technical 
water  development  document  and  in  the 
public  record  for  this  proposal. 

1.  Conventional  Pollutant  Reductions 

For  each  subcategory,  the  Agency 
developed  an  estimate  of  the  long-term 
average  production  normalized  mass 
loading  (LTA)  of  BODs  and  TSS  that 
would  be  discharged  after  the 
implementation  of  BAT,  BMP,  MACTr. 
and  BPT.  The  reduction  in  the  mass  of 
BODs  and  TSS  achieved  was  estimated 
on  a  mill-specific  basis.  The  BPT  LTA 
was  multiplied  by  each  mill's  1989 
production  for  all  subcategories  present 
at  the  mill.  The  total  mill  BPT  mass  was 
subtracted  from  the  1989  discharge  of 
BODs  and  TSS  (as  reported  in  the 
questionnaire),  to  estimate  the  mill's 
pollutant  reduction.  To  calculate  a  total 
subcategory  pollutant  reduction,  the 
pollutant  reduction  achieved  by  each 
multi-subcategory  mill  was  apportioned 
to  each  subcategory  present  at  the  mill 
on  the  basis  of  production.  The  Agency 
estimates  that  the  proposed  regulations 
will  reduce  BODs  discharges  by 
approximately  94,500  metric  tons  per 
year.  Of  the  total  BODs  pollutant 
reduction,  approximately  IJ^OO  metric 
tons  per  year  (13  percent)  results  from 
implementation  of  BAT;  approximately 
12.500  metric  tons  per  year  (13  percent) 
results  from  implementation  of 
NESHAP;  approximately  5,090  metric 
tons  per  year  (5  percent)  results  from 
implementation  of  BMP;  and 
approximately  64,700  metric  tons  per 
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year  (69  percent)  results  from 
implementation  of  BPT.  TSS  discharges 
will  be  reduced  by  approximately 
128,000  metric  tons  per  year.  All  TSS 
pollutant  reductions  result  from 
implementation  of  BPT.  Table  lX.H.1-1 
is  a  summary  of  the  estimated 
conventional  pollutant  reductions  that 
will  result  from  implementation  of  BAT. 
BMP.  NESHAP,  and  BPT. 

2.  Toxic  and  Nonconventional  Pollutant 
Reductions 

a.  Methodology.  The  proposed  BAT 
and  PSES  limitations  will  control  the 
discharge  of  toxic  and  nonconventional 
pollutants.  These  limitations  and 
standards  will  be  applied  at  two  control 
points:  The  combinefd  discharge  bom 
the  bleach  plant  and  the  treated  final 
effluent  discharge.  The  Agency 
developed  an  estimate  of  the  long-term 
average  production  normalized  mass 
loading  (LTA)  of  several  pollutants  that 
would  be  discharged  from  each  of  these 
control  points  after  the  implementation 
of  BAT  and  PSES.  These  pollutants 
consisted  of  three  groups  of  chlorinated 
compounds  (chlorinated  phenolic 
cofhpounds,  chlorinated  dioxins  and 
furans,  and  the  chlorinated  volatile 
organic  compounds  chloroform  and 
methylene  chloride),  two 
nonchlorinated  volatile  compounds 
(acetone  and  methyl  ethyl  ketone),  and 
two  aggregate  pollutant  parameters 
(AOX  and  COD).  The  specific  pollutant 
compounds  are  listed  in  section  IX.C 
Using  a  methodology  similar  to  that 
used  to  estimate  BPT  pollutant 
reductions,  the  BAT  pollutant 
reductions  were  estimated  on  a  mill- 
specific  basis.  The  BAT  or  PSES  LTA. 
multiplied  by  each  mill's  1989 
production  or  more  recent  production,  if 
available,  was  subtracted  &x)m  an 
estimate  of  the  mill's  baseline  pollutant 
loading.  Baseline  pollutant  loadings 
were  estimated  for  both  the  bleach  plant 
efiluent  and  final  effluent  control  points 
using  data  collected  by  the  Agency  in 
the  short-  and  long-term  sampling 
programs  and  data  supplied  by  the 
industry.  Only  data  believed  to  be 
representative  of  the  mill's  operations  as 
of  January  1. 1993  were  used.  For  many 


mills,  data  were  not  available  for  all 
pollutants  of  concern.  For  those  mills. 
Daseline  discharge  loads  were  estimated 
from  mills  with  similar  pulping  and 
bleaching  operations.  Very  few  data 
were  available  to  represent  baseline 
bleach  plant  discharge  loads  of 
chlorinated  phenolic  compounds.  For 
these  pollutants,  the  Agency  has  not 
estimated  bleach  plant  pollutant 
reductions  achievable  by  BAT  or  PSES. 
Also,  standardized  data  were  not 
available  to  represent  baseline  color 
loadings,  and  the  Agency  has  not 
estimated  the  reduction  in  color 
discharges  that  would  result  from  BAT 
or  PSES. 

Table  IX.H.  1-1  .—Reduction  in  An- 
nual Direct  Discharge  of  Con- 
ventional PoauTANTS  After  Im- 
plementation OF  BAT,  BMP, 
NESHAP,  AND  BPT  Regulations 

(In  metric  tons  per  year] 


Subcategory* 

BOD3 

TSS 

Dissolving  Kraft 

2,240 

3,640 

Bleached  Papergrade 

Kraft  and  Soda  

43,700 

56.500 

Unbleached  Kraft  

12,300 

13,600 

Dissotving  Sulfite 

12,900 

23.000 

Papergrade  Sulfite  ... 

5,540 

7,210 

Semj-Chemical 

2,330 

2.700 

Mechanical  Pulp 

3,750 

6.860 

Nonfood  Chemical 

Pulp 

217 

208 

Secondary  Fiber 

Deink 

2,240 

3,570 

Secondary  Fiber 

Non^Jeink  

3,310 

4,590 

Fine  arxl  Lightweight 

Papers  from  Pu- 

chased  Pulp 

2,770 

3,880 

Tissue.  Filter,  Noo- 

woven,  and  Paper- 

board  from  Pur- 

chased Pulp 

3,300 

2.400 

Industry  Total  .... 

94.500 

128,000 

tReductiont  lor  mills  with  operations  in 
more  than  one  subcategory  have  been  appor- 
tioned based  on  annual  production  {(MX)  in 
the  subcategories  to  wtiich  each  regulation  ap- 
plies. 

b.  Bleach  Plant  Discharge.  All 
reductions  in  bleach  plant  pollutant 
loadings  result  from  the  process  changes 


that  are  the  technology  bases  for  both 
BAT  and  PSES.  As  noted  above,  the 
process  changes  reduce  the  generation 
of  pollutants  of  concern.  Export  vectors 
for  pollutants  generated  in  the  bleach 
plant  are  the  pulp  itself,  air  emissions 
and  wastewater  streams  discharged  to 
treatment.  In  the  treatment  system,  some 
pollutants  are  biodegraded,  while  others 
(particularly  TCDD  and  TCDF)  partition 
between  the  treated  wastewater  and 
biological  sludges.  The  Agency 
estimated  the  reduction  in  the  annual 
bleach  plant  discharge  of  regulated 
pollutants  to  account  for  the  reduction 
in  pollutants  generated  (other  than  those 
that  may  be  exported  in  pulp).  For  the 
Bleached  Papergrade  Kraft  and  Soda 
Subcategory,  bleach  plant  discharge  of 
TCDD  and  TCDF  was  estimated  to  be 
reduced  by  517  g/yr,  and  the  discharge 
of  AOX  was  estimated  to  be  reduced  by 
43,800  kkg/yr.  Reduced  generation  of 
volatile  compounds  will  lower  both 
bleach  plant  discharges  and  air 
emissions.  For  example,  for  the 
bleached  papergrade  krafl  and  soda 
subcategory,  the  bleach  plant  effluent 
discharges  of  chloroform,  methylene 
chloride,  acetone,  and  methyl  ethyl 
ketone  decrease  by  2.160  kkg/yr.  The 
Agency  does  not  have  sufficient  bleach 
plant  baseline  data  to  accurately 
quantitate  the  reductions  in  the  other 
three  subcategories  but  has  determined 
that  the  reductions  will  follow  similar 
trends.  The  reductions  discussed  in  c 
and  d,  below,  and  shown  in  Table 
lX.H.2-1  only  account  for  the 
reductions  in  the  pollutant  loads 
discharged  in  treated  wastewater,  only  a 
portion  of  the  total  reduction  in 
pollutants  generated. 

c.  Direct  Mill  Discharges  (BAT).  The 
Agency  estimates  that  proposed  BAT 
regulations  will  reduce  direct  mill 
discharge  of  the  combined  mass  of  two 
dioxin  compounds.  TCDD  plus  TCDF, 
by  354  grams  per  year.  Discharge  of 
AOX  is  estimated  to  be  reduced  by 
40,800  metric  tons  per  year.  The 
estimated  reductions  in  pollutants 
directly  discharged  in  treated  final 
effluent  resulting  from  implementation 
of  BAT  are  listed  in  Table  IXii.2-1. 
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ABLE  IX.H^-1.— Reduction  in  Mill  Direct  Discharge  of  Priority  and  Nonconventional  Pollutants  After 
I  Implementation  OF  BAT  Regulatkdns 


Subcategory  1 
(Units) 


Dissolvir>g  Kraft 

Bleactwd  Papergrade  Kraft  and  Soda 

Unbleached  Kraft 

Dissolving  Sulfite _. 

Papergrade  Sulfite „ 

Serm-Chemical  „ 


Total  Industry 


TCDD  and 
TCDF 


26.3 
317 
0 

2.41 
8.16 
0 


354 


Volatile  com- 
pounds' 
(kkg/yr) 


12.6 
1,060 
0 

53.8 

21.7 

0 


1.150 


Chkirinated 

compourxlss 
(kkg/yr) 


3.52 
1.470 
0 

2.41 
18.7 
0 


1.490 


AOX 
(kkg/yr) 


1.670 
32.900 

0 
1.010 
5,250 

0 


COD 
(kkg/yr) 


8.560 

1.110.000 

326.000 

0 

200.000 

60,700 


40.800         1.700.000 


« Reductions  kx  tna&  with  operations  in  more  than  one  subcategory  have  been  apportioned  teased  on  annual  production  (ADMT  brownstock 
pulp). 
zTotal  mass  of  chk>roform,  mettiylene  chtoride  acetone,  and  MEK. 
sTotal  mass  of  compounds  hsted  in  IX.C. 


i: 


POTW  Effluent  Discharge  (PSES). 
In  section  DCE.,  the  Agency  identifies 
and  solicits  comment  on  an  alternative 
procedure  for  establishing  PSES.  The 
alternative  suggests  that  PSES  be 
transferred  to  POTWs  at  which  50 
percent  or  more  of  the  total  flow  or 
BODs  load  or  TSS  load  is  derived  frvm 
sources  in  the  pulp,  paper,  and 
paperboard  category.  The  Agency 
estimated  the  reduction  in  pollutants 
discharged  from  such  POTWs  resulting 
from  the  potential  transfer  of  PSES.  as 
follows.  "The  Agency  first  estimafed  the 
mass  of  each  pollutant  of  concern  that 
is  currently  discharged  from  the 
industry  source  to  the  POTW.  For 
conventional  pollutants,  the  1989  mass 
discharges  reported  to  the  Agency  in  the 
questionnaire  were  used.  For  toxic  and 
nonconventional  pollutants,  each  mill's 
baseline  discharges  were  estimated  by 
the  methodology  described  above.  Final 
effluent  loadings  for  the  upgraded 
POTWs  were  estimated  assuming  the 
performance  of  the  POTW  secondary 
treatment  systems  was  equivalent  to 
those  at  direct -discharging  pulp  mills 
meeting  the  proposed  BPT  level  of 
control.  The  result  was  an  estimate  of 
the  current  POTW  discharge  of  the 
pollutants  of  concern.  Next,  the  Agency 
estimated  the  POTW  discharge  of 
pollutants  of  concern  after  traitsfer  of 
PSES  limitations.  The  Agency  estimates 
that  discharges  of  AOX  bom  POTWs 
will  be  reduced  by  4.250  metric  tons  per 
year.  The  combined  mass  of  two  dioxin 
compounds,  TCDD  and  TCDF, 
discharged  from  POTWs  will  be  reduced 
by  49  grams  per  year.  Discharge  of 
chlorinated  phenolic  compounds  %vill 
be  reduced  by  26  metric  tons  per  year. 
Discharge  of  volatile  compounds  will  be 
reduced  by  132  metric  tons  per  year. 
Discharge  of  COD  will  be  reduced  by 
106  metric  tons  per  year.  Discharge  of 
BOD;  and  TSS  will  be  reduced  by  3,320 


and  1.190  metric  tons  per  year, 
respectively. 

/.  Regulatory  Implementation , 

1.  Applicability 

The  regulations  proposed  today  are 
just  that — proposed  regulations.  As 
such,  though  they  represent  EPA's  best 
judgment  at  this  time,  they  are  not 
intended  to  be  relied  upon  by  permit 
writers  in  establishing  effluent 
limitations.  The  technology  basis 
described  in  today's  notice  and  the 
proposed  effluent  limitations  included 
in  today's  action  are  provided  for  public 
comment. 

2.  Upset  and  Bypass  Provisions 

A  "bypass"  is  an  intentional  diversion 
of  waste  streams  from  any  portion  of  a 
treatment  facility.  An  "upset"  is  an 
exceptional  incident  in  which  there  is 
unintentional  noncompliance  with 
technology-based  permit  effluent 
limitations  because  of  factors  beyond 
the  reasonable  control  of  the  permittee. 
EPA's  regulations  concerning  bypasses 
and  upsets  are  set  forth  at  40  CFR 
122.41. 

3.  Variances  and  Modifications 

a.  Introduction.  In  addition  to 
specifying  national  goals  for  water 
pollution  control,  the  CWA  provides  a 
mechanism  for  modifying  some 
requirements  of  the  CWA  in  exceptional 
cases.  These  modifications  are  called 
variances.  Very  specific  data 
requirements  must  be  met  by  an 
applicant  before  a  variance  may  be 
granted. 

b.  Fundamentally  Different  Factors 
Variances.  EPAregulations  at  40  CFR 
Part  125  Subpart  D  contain  provisions 
authorizing  EPA  Regional 
Administrators  to  establish  alternative 
limitations  more  or  less  stringent  than 
those  contained  in  the  national  effluent 


limitations  guidelines.  The  EPA  applies 
these  regulations  to  BPT  variance 
requests.  These  alternative  limitations 
are  permissible  when  there  are  factors 
present  at  a  specific  plant  that  are 
fundamentally  different  from  the  factors 
the  EPA  considered  during  development 
of  the  limitations.  The  regulations  detail 
the  substantive  factors  used  to  evaluate 
fundamentally  different  factors  (FDF) 
variance  requests  for  direct  dischargers. 
40  CFR  125.31(d)  establishes  six  factors 
that  may  be  considered  in  determining 
if  a  facility  is  fundamentally  different. 
The  Agency  must  determine  whether, 
on  the  basis  of  one  or  more  of  these 
factors,  the  facility  in  question  is 
fundamentally  different  from  the 
facilities  and  factors  considered  by  the 
EPA  in  developing  the  nationally 
applicable  effluent  guidelines.  In 
addition  to  the  six  factors  that  may  be 
considered  in  granting  variances.  40 
CFR  125.31(e)  lists  four  factors  that  may 
not  be  the  basis  for  an  FDF  variance.  If 
the  EPA  finds  that  fundamentally 
different  factors  exist,  and  that 
compliance  with  the  national 
limitations  would  result  in  either  (a)  a 
removal  cost  wholly  out  of  proportion  to 
the  removal  cost  considered  during 
development  of  the  national  limitations, 
or  (b)  a  non-water  quality  environmental 
impact  (including  energy  requirements) 
fundamentally  more  adverse  than  the 
impact  considered  during  development 
of  the  national  limits,  and  that  all  other 
applicable  provisions  of  the  regulations 
are  satisfied,  then  EPA  may  establish 
alternative  effluent  limitationsjhat  are 
imposed  in  the  applicant's  NFDES 
permit. 

Other  provisions  relating  to 
application  deadlines  and  procedures 
for  processing  variances  for  direct 
dischargers  are  contained  in  the  NPDES 
regulations  in  40  CFR  Parts  122  and  124. 
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Section  306  of  the  Water  Quality  Act 
of  1987  amended  Sec.  301  of  the  CWA 

by  adding  a  new  subsection  (n)  for  FDF 
variances.  Section  306  provides  a 
statutory  basis  for  FDF  variances  from 
BAT.  BCT.  and  PSES.  The  provisions  of 
Section  301(n)  include  four  criteria  for 
approval  of  BAT.  BCT.  and  PSES  FDF 
variances.  In  addition  to  the  provisions 
of  301(n).  the  EPA  regulations  at  40  CFR 
Part  403.13  provide  that  an  FDF 
variance  may  be  granted  when  there  are 
factors  present  at  a  specific  Industrial 
User  (lU)  that  are  fundamentally 
different  horn  the  factors  the  EPA 
considered  during  the  development  of 
the  Standards.  These  regulations  detail 
the  substantive  factors  used  to  evaluate 
FDF  variance  requests  for  indirect 
dischargers. 

40  CFR  403.13(d)  establishes  six 
factors  which  are  used  to  determine  if 
an  lU  is  fundamentally  different.  The 
Agency  must  determine  whether,  on  the 
basis  of  one  or  more  of  these  factors,  the 
facility  in  question  is  fundamentally 
different  from  the  facilities  and  factors 
considered  by  EPA  in  developing  the 
applicable  Pretreatment  Standards.  In 
addition  to  the  six  factors  that  may  be 
considered  in  granting  variances.  40 
CFR  §403. 13(e)  lists  four  factors  that 
may  not  be  the  basis  for  an  FDF 
variance.  Other  provisions  relating  to 
application  deadlines  and  procedures 

for  processing  variances  are  also    

contained  in  the  regulations  in  40  CFR 
part  403. 

The  legislative  history  of  Section 
301  (n)  states  tiiat  the  FDF  variance 
applicant  has  the  burden  of  proving 
eligibihty  for  an  FDF  variance. 
Similarly,  40  CFR  S  125.32(b)(1) 
specifically  imposes  the  burden  upon 
the  applicant  to  show  that  the  factors 
relating  to  the  discharge  controlled  by 
the  applicant's  permit  which  are 
claimed  to  be  fundamentally  different, 
are.  in  fact,  fundamentally  different 
from  those  factors  considered  by  the 
EPA  in  establishing  the  applicable 
guidelines.  Similarly.  40  CFR 
§  403.13(h)(9)  speciHcally  imposes  upon 
the  applicant  the  burden  of 
demonstrating  that  the  factors  relating  to 
the  lU's  pollutant  limitations  in  the 
Pretreatment  Standard  which  are 
claimed  to  be  fundamentally  different 
are,  in  fact,  fundamentally  different 
from  those  factors  considered  by  EPA  in 
establishing  the  applicable  Standard. 

c.  Economic  Vanances.  Section  301(c) 
of  the  CWA  provides  for  a  variance  for 
nonconventional  pollutants  for  BAT 
effluent  guidelines  due  to  economic 
factors.  The  request  for  the  variance 
from  effluent  limitations  developed 
from  BAT  guidelines  is  normally  filed 
by  the  disdiarger  during  the  public 


notice  period  for  the  draft  permit.  Other     (or  require  more  stringent  limits  on 


filing  time  periods  may  apply,  as 
specified  in  40  CFR  122.21(1)(2). 
Specific  guidance  for  this  type  of 
variance  is  available  from  EPA's  Office 
of  Wastewater  Enforcement  and 
Compliance. 

cf.  Water  Quality  Variances.  Section 
301(g)  of  the  CWA  provides  for  a 
variance  for  certain  nonconventional 
pollutants  from  BAT  effluent  guidelines 
due  to  localized  environmental  factors. 
These  pollutants  include  amnonia. 
chlorine,  color,  iron,  and  total  phenols. 

e.  Permit  Modifications.  After  the 
final  permit  is  issued,  the  permit  may 
still  need  to  be  modified.  In  a  permit 
modification,  only  the  conditions 
subject  to  change  are  reconsidered  while 
all  other  permit  conditions  remain  in 
effect.  A  permit  modification  may  be 
triggered  in  several  ways,  such  as  when 
the  regulatory  agency  inspects  the 
facility  and  finds  a  need  for  the 
modification,  or  when  information 
submitted  by  the  permittee  suggests  a 
need  for  a  modification.  Any  interested 
person  may  request  that  a  permit 
modification  be  made.  There  are  two 
classifications  of  modifications:  major 
and  minor.  From  a  procedural 
standpoint,  the/  differ  primarily  with 
respect  to  the  public  notice 
requirements.  Major  modifications 
require  public  notice  while  minor 
modifications  do  not.  Virtually  all 
modifications  that  result  in  less 
stringent  conditions  are  treated  as  a 
major  modification,  with  provisions  for 
public  notice  and  comment.  Conditions 
that  would  necessitate  a  major 
modification  of  a  permit  are  described 
in  40  CFR  122.62.  Minor  modifications 
are  generally  non-substantive  changes. 
The  conditions  for  minor  modification 
are  described  in  40  CFR  122.63. 

4.  Relationship  of  Effluent  Limitations 
to  NPDES  Permits  and  Monitoring 
Requirements  ^ 

Effluent  limitations  act  as  a  primary 
mechanism  to  control  the  discharges  of 
pollutants  to  waters  of  the  United 
States.  These  limitations  are  applied  to 
individual  mills  through  NPDES 
permits  issued  by  the  EPA  or  authorized 
States  under  section  402  of  the  Act. 

The  Agency  has  developed  the 
limitations  and  standards  for  this 
proposed  rule  to  cover  the  discharge  of 
pollutants  for  this  industrial  category.  In 
specific  cases,  the  NPDES  permitting 
authority  may  elect  to  establish 
technology-based  permit  limits  for 
pollutants  not  covered  by  this  proposed 
regulation.  In  addition,  if  State  water 
quality  standards  or  other  provisions  of 
State  or  Federal  Law  require  limits  on 
pollutants  not  covered  by  this  regulation 


covered  pollutants),  the  permitting 
authority  must  apply  those  limitations. 
For  determination  of  effluent  limits 
where  there  are  multiple  products  or 
multiple  categories  and  subcategories, 
the  effluent  guidelines  are  applied  using 
a  production-weighted  combination  of 
the  appropriate  guideline  for  each 
category  or  subcategory.  Where  a  facility 
has  added  a  new  bleach  line  in 
conjunction  with  existing  bleach  lines, 
the  effluent  guidelines  would  also  be 
applied  by  using  a  production-weighted 
combination  of  the  NSPS  limit  for  the 
new  line  and  the  BAT  and  BCT 
standards  to  the  existing  lines  to  derive 
the  limitations.  However,  as  stated 
above,  if  State  water  quality  standards 
or  other  provisions  of  State  or  Federal 
Law  require  limits  on  pollutants  not 
covered  by  this  regulation  (or  require 
more  stringent  limits  on  covered 
pollutants),  the  permitting  authority 
must  apply  those  limitations  regardless 
of  the  limitation  derived  using  the 
production-weighted  combinations. 

For  non-continuous  discharging 
plants,  EPA  is  today  proposing  that 
NPDES  permit  authorities  and 

Eretreatment  authorities  apply  the  mass- 
ased  annual  average  end-of-pipe 
effluent  limitations  or  standards.  A  non- 
continuous  discharger  is  a  mill  that  does 
not  discharge  wastewater  during 
specific  periods  of  time  for  reasons 
other  than  treatment  plant  upset,  such 
periods  being  at  least  24  hours  in 
duration.  An  example  of  a  non- 
continuous  discharger  is  a  plant  where 
wastewaters  are  routinely  stored  for 
periods  in  excess  of  24  hours  to  be 
treated  on  a  batch  basis. 

EPA  has  learned  of  specific  situations 
during  scheduled  maintenance 
shutdowns  or  during  activities 
associated  with  the  closure  of  a  mill, 
when  mills  may  sewer  a  variety  of 
materials  as  a  means  of  disposal.  Some 
mills  have  recently  acknowledged  that 
they  regularly  sewer  white,  green,  and 
black  liquors,  sodium  hydroxide,  acids, 
bleaching  solutions,  other  feedstock 
chemicals,  sludges,  and  dregs. 

The  effluent  guidelines  for  the  pulp 
and  paper  industry  that  are  being 
proposed  today  are  for  the  discharge  of 
process  wastewaters  directly  associated 
with  the  day-to-day  manufacturing  of 
pulp  or  paper.  The  Agency  recognizes 
that  scheduled  maintenance  and 
shutdowns  are  necessary  for  the  safe 
and  efficient  operation  of  a  mill. 
However,  the  Agency  does  not  consider 
the  discharges  described  above  to  be  of 
process  wastewaters.  Any  pulp  or  paper 
mill  wishing  NPDES  authorization  to 
discharge  any  non-process  wastestream 
such  as  those  referred  to  above  must 
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specifically  disclose  this  in  its  permit 
application.  If  the  permitting  authority 
wishes  to  authorize  this  discharge,  the 
permit  must  specifically  authorize  the 
discharge  of  the  specified  non-process 
wastestream.  The  effluent  limitations  in 
the  permit  must  also  reflect  a  separate 
analysis,  done  by  the  permitting 
authority  on  a  best  professional 
judgment  basis,  of  the  levels  of 
pollutants  in  such  non-process 
wastestreanis  that  are  commensurate 
with  the  application  of  BPT,  BCT.  and 
BAT.  Caution  should  be  exercised  in 
permitting  such  discharges.  Facility 
treatment  systems  may  not  be  designed 
to  accommodate  these  types  of  materials 
and  their  discharge  could  adversely 
impact  the  treatment  system  and 
receiving  waters. 

Working  in  conjunction  with  the 
effluent  limitations  are  the  monitoring 
conditions  set  out  in  a  NPDES  permit. 
An  integral  part  of  the  monitoring 
conditions  are  the  monitoring  points. 
The  point  at  which  a  sample  is  collected 
can  have  a  dramatic  effect  on  the 
monitoring  results  for  that  facility. 
Therefore,  it  may  be  necessary  to  require 
internal  monitoring  points  in  order  to 
assure  compliance.  Authority  to  address 
internal  waste  streams  is  provided  in  40 
CFR  122.44(i)(l)(iii)  and  122.45(h). 
Today's  proposed  integrated  rul^ 
establishes  several  internal  monitoring 
points  to  ensure  compliance  with  both 
the  MACT  standards  and  the  effluent 
guideline  limitations.  Permit  writers 
may  establish  additional  internal 
monitoring  points  to  the  extent 
consistent  with  EPA's  regulations. 

5.  Best  Management  Practices 

In  addition  to  pollutant-specific 
effluent  Umitations  guidelines  and 
standards,  the  EPA  is  proposing  best 
management  practices  (BMP)  pursuant 
to  Section  304(e)  of  the  Clean  Water  Act. 
BMPs  are  different  from  effluent  Hmits 
principally  because  BMPs  are  specific 
requirements  for  conduct,  not 
performance  standards.  When  the  EPA 
sets  effluent  limits,  those  limits  may  be 
achieved  by  any  technology  a  discharger 
may  choose.  However,  when  the  EPA 
estabUshes  BMPs  under  Section  304(e) 
of  the  CWA.  and  those  BMPs  are 
incorporated  into  a  discharger's  permit, 
the  discharger  must  perform  those 
specific  BMPs.  The  fact  that  a  discharger 
met  all  its  effluent  limits  would  not  be 
a  defense,  if  the  discharger  were  charged 
with  a  permit  violation  for  failing  to 
perform  its  BMPs. 

The  proposed  BMPs  are  applicable  to 
all  chemical  pulp  mills  in  the  following 
subcategories:  dissolving  kraft  (Subpart 
A),  bleached  papergrade  kraft  and  soda 
(Subpart  B),  unbleached  kraft  (Subpart 


C),  dissolving  sulfite  (Subpart  D). 
papergrade  sulfite  (Subpart  E),  semi- 
chemical  (Subpart  F),  and  nonwood 
chemical  pulp  mills  (Subpart  G).  The 
principal  focus  of  the  BMPs  are 
prevention  and  control  of  losses  of 
pulping  liquors  from  spills,  equipment 
leaks,  and  intentiona'  liquor  diversions 
fiT)m  the  pulping  and  chemical  recovery 
processes.  More  information  related  to 
the  BMPs  is  outlined  in  Section  IX.E.7 
and  in  the  technical  water  development 
document. 

The  EPA  beUeves  these  BMPs  are 
important  because:  (1)  Losses  of  pulping 
liquor  are  not  recognized  process 
wastewaters  and  contribute  significant 

f tortious  of  untreated  wastewater 
oadings  and  discharge  loadings  of 
color,  oxygen  demanding  substances, 
and  non-chlorinated  toxic  compounds 
from  chemical  pulp  mills;  (2)  pulping 
liquor  spills  and  intentional  liquor 
diversions  are  a  principal  cause  of 
upsets  and  loss  of  efficiency  of 
biological  wastewater  treatment  systems 
that  are  nearly  universally  used  for 
treatment  of  chemical  pulp  mill 
wastewaters;  (3)  prevention  and  control 
of  pulping  liquor  losses  is  a  form  of 
pollution  prevention  that  will  result  in 
less  demand  for  pulping  liquor  make-up 
chemicals;  energy  efficiency  through 
recovery  of  liquor  solids:  more  effective 
and  less  costly  wastewater  treatment 
system  operations;  and  reduced 
formation  of  wastewater  treatment 
sludges;  and  (4)  control  of  pulping 
liquor  losses  will  result  in  reduced 
atmospheric  emissions  of  total  reduced 
sulftjT  (TRS)  from  kraft  mills  and 
hazardous  air  pollutants  (HAPs)  from  all 
chemical  pulp  mills. 

6.  Analytical  Methods 

Sec.  304(h)  of  the  Clean  Water  Act 
(CWA)  directs  the  EPA  to  promulgate 
guidelines  establishing  test  procedures 
(methods)  for  the  analysis  of  pollutants. 
These  methods  are  used  to  determine 
the  presence  and  concentration  of 
pollutants  in  wastewater,  and  for 
compliance  monitoring.  They  are  also 
used  for  filing  applications  for  the 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  program 
under  40  CFR  122.41(j)(4)  and 
122.21(g)(7).  and  under  40  CFR  403.7(d) 
for  the  pretreatment  program. 

The  EPA  has  promulgated  analytical 
methods  for  monitoring  discharges  to 
surface  water  at  40  CFR  part  136.  and 
has  promulgated  methods  for 
parameters  specific  to  a  given  industrial 
category  and  for  other  purptoses  at  parts 
400-480  of  40  CFR.  In  today's  proposed 
rule,  EPA  is  providing  notice  of 
methods  that  have  not  been 
promulgated  at  40  CFR  part  136.  Those 


methods  are  presented  in  "Analytical 
Methods  for  the  Determination  of 
Pollutants  in  Pulp  and  Paper  Industry 
Wastewater,"  a  compendium  of 
analytical  methods.  These  methods 
would  be  promulgated  at  40  CFR  part 
430  to  support  regulation  of  discharges 
in  the  pulp,  paper,  and  paperboard 
industrial  category. 

Method  1613  is  applicable  to  the 
determination  of  tetra  through  octa 
chlorinated  dioxins  and  furans  in  water, 
soil,  sludge  and  other  matrices.  It 
employs  high  resolution  capillary 
column  gas  chromatography  (HRGC) 
combined  with  high  resolution  mass 
spectrometiy  (HRMS)  to  separate  and 

auantify  dioxins  and  furans.  Detected 
ioxins  and  furans  are  quantified  by  the 
isotope  dilution  technique.  Although 
Method  613  has  been  promulgated  at  40 
CFR  part  136  for  the  analysis  of  2.3,7,8- 
tetrachlorodibenzo-p-dioxin.  Method 
1613  is  the  basis  for  measurement  for 
the  proposed  (effluent  guidelines. 
Method  1613  has  the  advantage  of  much 
lower  detection  limits  than  Method  613. 
Further,  Method  1613  provides  the 
ability  to  determine  all  2,3,7,8- 
substituted  chlorinated  dioxins  and 
furans,  while  Method  613  is  specific  to 
the  determination  of  2,3,7,8-TCDD. 

Aqueous  samples  are  prepared  by 
passage  through  a  0.45  micron  filter  that 
is  extracted  with  toluene  in  a  Soxhlet/ 
Dean-Stark  (SDS)  extractor.  The  filtrate 
is  extracted  with  methylene  chloride  in 
a  separatory  funnel.  Extracts  from  the 
SDS  extractor  and  separatory  funnel  are 
combined  and  concentrated.  Extracts  are 
then  subjected  to  a  variety  of  cleanup 
procedures  to  remove  interfering 
contaminants  prior  to  injection  of  the 
sample  extract  into  the  HRGC/HRMS. 

Method  1650  is  applicable  to  the 
determination  of  adsorbable  organic 
haUdes  in  water  and  wastewater. 
Results  are  reported  as  organic  chloride. 
The  concentration  of  organic  halides  is 
determined  by  adsorption  onto  granular 
activated  carbon,  removal  of  inorganic 
halides  by  washing,  and  combustion  of 
the  organic  halides  to  form  hydrogen 
halide.  Subsequent  titration  with  a 
micro-coulometer  quantifies  the  organic 
halides,  which  are  not  speciated  by  this 
procedure. 

Method  1624  is  applicable  to  the 
determination  of  volatile  pollutants  in 
water  and  wastewater  for  the  proposed 
effluent  guidelines.  It  employs  gas 
chromatography  coupled  to  a  mass 
spectrometer  (GC/MS)  to  separate  and 
quantify  volatile  pollutants.  Detected 
pollutants  are  quantified  by  isotope 
dilution.  Samples  of  water  or  solids 
suspended  in  water  are  purged  of 
volatile  organic  compounds  by  a  stream 
of  inert  gas  into  the  gaseous  phase 
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where  they  are  conoentnted  onto  •  trap. 
Subsequent  heating  of  the  trap 
introduces  the  concentrated  volatile 
organics  into  a  GC/MS  for  separation 
and  quantification.  The  sensitivity  of 
this  method  is  sufficient  to  detect  and 
quantify  volatile  oiganics  at  parts  per 
billion  (ppb)  levels  in  environmental 
samples.  This  method  is  the  only 
method  promulgated  in  40  CFR  part  136 
that  provides  analysis  for  all  four  of  the 

Ttated  volatile  pollutants, 
ethod  1653  is  designed  to  determine 
chlorinated  phenoUcs  (chlorinated 
phenols,  guaiacols,  catechols,  vanillins, 
syringaldehydes)  and  other  compounds 
that  are  amenable  to  in-situ  acetyiation, 
extraction,  and  analysis  by  high 
resolution  GC  combined  with  low 
resolution  mass  spectrometry  (HRCC/ 
LRMS).  This  method  is  applicable  to 
water  and  wastewater  samples. 
Although  methods  other  than  method 
1653  have  been  promulgated  at  40  UKK 
part  136  for  some  of  the  regulated 
analytes  (^  ^..  pentachlorophenol),  only 
method  1653  may  be  used  for 
monitoring  because  of  the  sensitivity  of 
this  method.  Chlorophenolics  are 
converted  jn-situ  to  acetate  derivatives 
which  are  extracted  with  hexane, 
concentrated,  and  injected  into  the 
HRGCTLRMS  where  separation  and 
detection  occur.  Detected  chlorophenols 
are  quantified  by  isotope  dilution  if  a 
labeled  analog  is  available.  Where 
labeled  analogs  are  not  available, 
detected  chloropheiM>ls  are  quantified 
by  the  internal  standard  technique. 

Methods  410.1  and  410.2  are  two  of 
several  methods  allowed  for 
determination  of  chemical  oxygen 
demand  (CXX))  in  water  and  wastewater. 
Other  methods  allowed  for  the 
determination  of  C£)D  in  this  industry 
are  those  in  40  CFR  part  136  that  use 
analytical  technologies  equivalent  to  the 
technologies  used  in  EPA  methods 

410.1  and  410.2.  specifically  oxidation 
by  potassium  dichromate  and  titration 
with  ferrous  ammonium  sulfate,  as 
described  below.  Other  methods  for 
COD  that  are  intended  for  brines  (e.g., 
EPA  method  410.3)  that  are  interfered 
with  by  color  (e.g.,  EPA  method  410.4) 
and  the  methodis  in  40  CFR  part  136 
equivalent  to  these  methods  are 
specifically  not  allowed  for  monitoring 
pulp  and  paper  wastewaters.  Method 

410.2  is  specific  for  levels  of  COD  less 
than  50  ing/L.  and  Method  410.1  for 
levels  greater  than  50  mg/L. 

NCASI  Method  253  is  appUcable  to 
the  measurement  of  water  and 
wastewater  color.  It  is  designed 
specifically  for  measurement  of  color  in 
pulping  and  bleaching  effluents.  Color 
is  determined  by  spectrophotcmietric 
compariscHi  of  the  sample  with  known 


concentrations  of  colored  solutions  after 
the  sample  is  first  fihered  and  pH 
ad)ustea  to  7.6.  EPA  has  supplemented 
NCASI  method  253  «vith  quality  control 
procedures  and  specifications  similar  to 
those  in  other  hi^Iy  developed 
vrastewater  methods,  and  requires  the 
use  of  these  proced\ires  and  the  meeting 
of  the  added  specifications  in 
monitoring  color  in  wastewaters  in  this 
industry. 

X.  Development  of  Air  Emisstoo 
Standards  ^ 

A.  Selection  of  Source  Category  and 
Pollutants  for  Control 

1.  Source  Category  Covered  by  Standard 

Section  112  of  the  Clean  Air  Act 
(CAA)  requires  that  national  emission 
standards  for  hazardous  air  pollutants  ~ 
(NESHAP)  be  promulgated  for  categories 
of  major  sources  of  hazardous  air 
pollutants  (HAPs).  Major  sources  are 
defined  as  those  that  emit  or  have  the 
potential  to  emit  at  least  10  tons  per 
year  of  any  single  HAP  or  25  tons  per 
year  of  any  combination  of  HAPs. 

On  July  16, 1992.  EPA  promulgated 
the  initial  Ust  of  categories  of  stationary 
sources  that  emit  one  or  more  of  the  189 
HAPs  (57  FR  31576).  The  category  of 
pulp  and  paper  production  was 
included  in  that  list  of  categories  of 
major  sources  of  HAP  emissions.  The 
pulp  and  paper  source  category  was 
described  to  include  integrated  mills, 
non-integrated  mills,  and  secondary 
fiber  mills.  As  indicated  in  the  July  1992 
Federal  Register  notice,  the  final 
description  of  each  source  category  is 
developed  as  part  of  the  regulatory 
development  process  for  establishiog 
the  NESHAP. 

The  draft  schedule  (57  FR  44147, 
September  24, 1992)  for  the 
development  of  NESHAP  published 
under  the  authority  of  Section  112(e) 
would  require  promulgation  of 
standards  for  the  pulp  and  paper  source 
category  no  later  than  November  15, 
1997.  EPA  expects  to  promulgate  this 
NESHAP  in  1995,  consistent  with  the 
requirement  of  CAA  §  112(e)(1)  that  the 
Agency  "promulgate 
regulations  ...  as  expeditiously  as 
practicable." 

The  standards  proposed  today  would 
regulate  HAP  emissions  from  mills  that 
chemically  pulp  wood  fiber  using  kraft, 
sulfite,  soda,  and  semi-chemlcal 
methods.  Approximately  161  mills 
would  be  affected  by  today's  proposed 
NESHAP.  Today's  standards  are  limited 
to  the  non-combustion  emission  points 
in  the  pulping  and  bleaching  processes 
and  in  the  process  wastewater  collection 
and  treatment  systems  associated  with 
these  processes.  Specific  emission 


points  are  discussed  in  Section  X.B. 
Based  upon  available  information,  EPA 
believes  all  sources  that  chemically 
pulp  wood  fiber  within  the  category  of 
pulp  and  paper  production  are  major 
sources  and,  therefore,  would  be  subject 
to  the  standards. 

The  standards  proposed  today  do  not 
include  HAP  emission  points  within  all    • 
areas  of  the  source  category.  For 
example,  HAP  emissions  from 
combustion  sources,  &t>m  wood  yards. 
and  from  papermaking  areas  of  mills  are 
not  addressed  in  today's  proposal.  The 
standards  do  address  those  areas  of  the 
source  oategory  that  offer  the  best 
opportunity  for  integration  with  the 
effluent  guidelines  also  being  proposed 
today. 

Adequate  data  were  not  available  to 
evaluate  potential  controls  for  emission 
points  within  the  {mlp  and  paper  source 
category  not  addressed  in  today's 
proposal.  Standards  for  the  remaining 
j>ortion  of  the  source  category  will  be 
proposed  separately.  EPA  plans  to 
propose  standards  for  the  combustion 
emission  points  at  chemical  pulping 
pro<»sses  approximately  one  year  after 
today's  proposal  and  promulgate  these 
standards  together  with  the  standards 
for  the  noncombustion  points. 

2.  Subcategorization 

A  subcategory  is  a  distinct  group  of 
sources  within  a  source  category. 
Section  112  of  the  CAA  provides  for.  but 
does  not  require,  the  development  of 
standards  for  distinct  subcategories 
within  the  source  category.  EPA  has  the 
discretion  to  determine  whether  to 
subcategorize.  For  today's  proposed 
NESHAP,  EPA  is  not  proposing  to 
subcategorize  the  pulp  and  paper 
production  source  category.  The  reasons 
for  not  subcategorizing  are  discussed  in 
section  X.D.2. 

3.  Pollutants  Covered 

Section  112(b)  of  the  CAA  lists  189 
chemicals,  compounds,  or  groups  of 
chemicals  identified  as  HAPs,  and 
provides  EPA  writh  authority  to  modify 
that  list.  Emissions  from  pulping, 
bleaching,  and  wastewater  processes 
typically  include  a  mixture  of  HAPs. 
'The  major  HAPs  (in  terms  of  mass) 
emitted  from  these  processes  that  would 
be  controlled  by  the  standards  proposed 
today  include  methanol,  hexane, 
toluene,  methyl  ethyl  ketone, 
chloroform,  chlorine,  formaldehyde, 
acrolein,  and  acetaldehyde.  Emission 
estimates  for  these  and  other  individual 
HAPs,  as  well  as  additional  pollutants 
that  are  not  HAPs,  are  presented  in  the 
background  information  document 
(BID). 
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The  control  technologies  being 
considered  for  today's  proposed 
standards  remove  multiple  HAPs. 
Today's  proposed  regulations  limit  total 
HAP  emissions  because  they  are 
technology-based  standards  that  do  not 
distinguish  among  individual  HAPs 
according  to  particular  characteristics, 
such  as  toxicity.  In  addition,  analytical 
methods  are  not  available  for  each 
individual  HAP.  but  are  available  for 
those  compounds  believed  to  represent 
the  majority  of  total  HAP  emissions. 
Therefore,  today's  proposed  regulations 
limit  total  HAP  emissions.  This 
approach  will  achieve  the  maximum 
reduction  in  hazardous  air  pollutant 
onissions. 

EPA  considered,  but  rejected, 
proposing  regulations  to  limit  emissions 
of  a  few  individual  HAPs  of  concern 
(e.g..  chloroform  and  chlorine)  in 
addition  to  aggregate  HAPs.  This 
consideration  is  further  discussed  in 
Section  X.D.4,  which  presents  the 
maximum  achievable  control 
technology  (MACT)  floor  level  control 
technology.  Because  the  control 
technologies  differ  in  the  amount  of 
specific  HAPs  they  reduce.  EPA  solicits 
comment  on  setting  regulations  to  limit 
emissions  of  both  total  HAP  and  one  or 
more  individual  HAPs. 

Many  of  the  HAPs  emitted  frqm  the 
pulp  and  paper  source  category  are  also 
volatile  organic  compounds  (VOC). 
Although  the  air  emission  standards 
being  proposed  today  do  not  require 
control  of  VOC  emissions,  the  control 
technologies  upon  which  these 
standards  are  based  also  significantly 
reduce  VOC  emissions.  Emissions  of 
VOC  are  of  concern  because,  among 
other  reasons,  they  contribute  to  ozone 
formation.  Air  emissions  of  total 
reduced  sulfur  (TRS)  compounds  from 
pulping  processes  and  process 
wastewater  streams  are  also  controlled 
with  the  HAP  and  VOC  Emissions  of 
TRS  produce  foul  odors. 

B.  Selection  of  Emission  Points 

The  air  emission  points  selected  for 
today's  proposed  regulations  include  all 
significant  points  in  the  pulping  and 
bleaching  processes  and  in  the  process 
wastewater  collection  and  treatment 
systems.  The  pulping  process  emission 
points  include  all  open  process 
equipment  and  vents  associated  with 
pulping  process  equipment,  beginning 
with  the  digester,  and  up  to  and 
including  the  last  piece  of  pulp 
conditioning  equipment  prior  to 
bleaching.  These  last  pieces  of  pulp 
conditioning  equipment  generally  serve 
the  purpose  of  removing  dirt,  fines,  and 
shives  from  the  washed  pulp  and 
thickening  of  the  pulp  prior  to 


bleaching.  The  emission  points  within 
the  pulping  process  include,  but  are  not 
limited  to,  those  listed  in  Table  X-1. 

The  bleaching  process  emission 
points  include  all  open  process 
equipment  and  vents  associated  with 
each  bleaching  stage  where  oxidizing 
chemicals  are  used  to  delignify  and 
brighten  the  pulp.  This  definition 
includes,  but  is  not  limited  to,  oxygen 
delignification  stages,  pre-chlorination 
stages,  chlorine  and  chlorine  dioxide 
stages,  and  totally  chlorine- free  stages 
such  as  ozonation,  oxygen,  and  peroxide 
stages.  Common  emission  points  within 
the  bleaching  stages  include  tower 
vents,  open  washers  and  washer  vents, 
and  seal  tank  vents. 

Table  X-l.— List  of  Common  Po- 
tential Emission  Points  Within 
THE  Pulping  Process 

Digester  relief  vents 

Turpentine  recovery  system  vents 

Digester  t»tow  gas  vents 

Noncoodensit>le  gas  system  vents 

Knotter 

Brownstock  or  pulp  washer 

Washer  foam  tanks 

Washer  filtrate  tanks 

Decker 

Saeen 

Weak  black  liquor  storage  tank 

Evaporator  nor)corxJensit)le  gas  vent 

Evaporator  hotwell  gas  vent 

Diflierent  technologies  are  effective  for 
controlling  halogenated  and 
nonhalogenated  compounds.  The 
selection  of  the  floor  level  of  control 
technology,  discussed  in  Section  X.D.4, 
is  in  part  a  function  of  whether 
halogenated  compounds  are  emitted. 
Halogenated  compounds  are  present  in 
air  emissions  from  bleaching  processes 
where  chlorine  and  chlorine-containing 
compounds  are  applied,  but  are  not 
emitted  from  pulping  processes. 
Therefore,  for  the  purpose  of  the  air 
emission  standards  being  proposed 
today,  the  pulping  component  (as 
opposed  to  the  pulping  process)  shall  be 
defined  to  include  all  process 
equipment  beginning  with  the  digester 
system  and  up  to  and  including  the  last 
piece  of  pulp  conditioning  equipment 
prior  to  the  bleaching  component.  The 
bleaching  component  (as  opposed  to  the 
bleaching  process)  shall  be  defined  to 
include  all  process  equipment 
beginning  with  the  first  application  of 
chlorine  or  chlorine-containing 
compounds  up. to  and  including  the 
final  bleaching  stage.  Treatment  with 
ozone,  oxygen,  and  peroxide  may  occur 
before  or  after  the  addition  of  chlorine. 
If  treatment  occurs  before  this  chlorine 
addition,  these  stages  are  included  in 


the  pulping  component;  if  treatment 
occurs  after  the  addition  of  chlorine, 
these  bleaching  stages  are  included  in 
the  bleaching  component.  This 
delineation  of  the  pulping  and  the 
bleaching  components  corresponds  to 
the  MACT  floor  level  of  control. 

The  process  wastewater  component 
includes  air  emissions  from  all  process 
wastewater  streams  produced  from  the 
pulping  and  bleaching  processes. 
Process  wastewater  streams  commonly 
produced  from  pulping  processes 
include  digester  condensates  (e.g.. 
digester  blow  gas  condensates,  non- 
condensible  gas  (NCG)  system 
condensates,  digester  relief 
condensates),  decanted  wastewaters 
frt)m  turpentine  recovery  systems,  and 
evaporator  condensates.  The  process 
wastewater  streams  associated  with 
bleaching  processes  include  acid  and 
caustic  filtrates  from  all  bleaching 
stages.  The  air  emission  release  points 
in  the  process  wastewater  collection  and 
treatment  system  include  individual 
drain  systems,  which  are  comprised  of 
equipment  such  as  open  trenches, 
drains,  manholes,  junction  boxes,  lift 
stations,  and  weirs;  surface 
impoundments;  wastewater  tanks; 
clarifiers;  and  biological  treatment  units. 
At  these  release  points,  HAPs  can  be 
transferred  from  the  process  wastewater 
streams  to  the  air. 

C.  Definition  of  Source 

For  today's  regulations,  EPA  is 
proposing  to  define  a  single  source  to 
include  the  pulping  processes,  the 
bleaching  processes,  and  the  pulping 
and  bleaching  process  wastewater 
streams  at  a  pulp  and  paper  mill.  With 
this  definition,  all  pulping  process 
emissions,  all  bleaching  process 
emissions,  and  all  emissions  from 
process  wastewater  streams  from  the 
pulping  and  bleaching  processes  will  be 
subject  to  the  standards. 

EPA  considered  three  definitions  of 
"source"  for  today's  regulations.  One 
option  was  to  define  each  piece  of 
equipment  in  the  pulping  and  bleaching 
processes,  as  well  as  each  process 
wastewater  stream,  as  a  source.  This 
definition  would  result  in  the  existence 
of  multiple  sources  within  a  mill,  each 
subject  to  today's  standards.  EPA  also 
considered  identifying  three  kinds  of 
sources:  the  pulping  process,  the 
bleaching  process,  and  all  as«6ciated 
process  wastewater  streams.  The  third 
option  defined  a  single  source  that 
included  all  pulping  processes,  all 
bleaching  processes,  and  process 
wastewater  streams,  combined.  Using 
this  definition,  there  would  be  only  one 
source  within  a  mill. 
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In  deciding  which  definition  of  source 
to  propose  with  today's  rule.  EPA 
considered  the  impect  of  the  definition 
on  mills  making  changes  to  existing 
facilities.  In  general,  the  narrower  the 
definition  of  source,  the  more  Hkely  it 
is  that  changes  to  existing  fiKilities  mil 
be  deemed  "new  sources"  under  the 
CAA 

The  CAA  and  the  CWA  differ 
regarding  applicability  requirements 
and  compliance  deadlines  for  new 
sources.  Under  the  CAA,  sources  that 
are  constructed  or  reconstructed  after 

Emposal  of  a  standard  are  considered  to 
B  new  sources.  With  limited 
exceptions,  these  new  sources  must  be 
in  compliance  with  new  source 
standards  m  the  date  those  standards 
are  promulgated.  Under  the  CWA,  only 
'hose  sources  constructed  or 
■econstructed  after  promulgation  of  an 
effluent  guideline  are  considered  to  be 
new  sources  (with  limited  exceptions). 
Compliance  with  the  limitations  in  the 
effluent  guidelines  is  required  when 
•  hose  sources  begin  discharging. 

In  light  of  the  foregoing,  any  pulp  and 
paper  mill  planning  to  construct  or 
recojMtruct  a  source  of  HAPs  between 
proposal  and  promulgation  of  these 
integrated  regulations  would  find  it 
necessary  to  plan  for  compliance  with 
the  NESHAP  (required  on  the  date  of 
promulgation)  without  knowing  the 
requirements  of  the  effluent  guidelines 
for  the  industry.  This  could  lead  to 
situations  where  mills  install  expensive 
air  controls  to  comply  with  the 
NESHAP,  only  to  find  that  the 
equipment  on  which  those  controls  are 
installed  n    st  be  changed  to  comply 
with  the  effluent  guidelines.  This 
situation  would  appear  to  be 
inconsistent  with  one  objective  of  the 
integrated  rulemaking-  allowing 
facilities  to  do  integrated  compliance 
planning . 

One  means  of  addressing  this  problem 
is  to  define  "source"  broadly  for  this 
NESHAP.  If  "source"  is  defined  to 
include  all  pulping  processes,  all 
bleaching  processes,  and  all  associated 
process  wastewater  streams  at  mills, 
there  will  be  far  fewer  instances  in 
which  a  source  will  be  constructed  or 
reccmstructed  between  proposal  and 
promulgation  than  if  "source"  is 
defined  to  be  an  individual  process  or 
individual  piece  of  process  equipment. 
If  "source"  is  defined  to  mean  all 
pulping  processes,  all  bleaching 
processes,  and  all  process  wastewater 
streams  at  mills,  a  piece  of  equipment 
that  is  added  will  not  constitute  a  "new 
source",  in  most  situations,  but  instead 
will  be  considered  a  change  to  an 
existing  source.  Such  changes  would  be 
required  to  comply  with  the  existing 


source  standards  at  some  period  of  time 
al^r  promulgation  of  the  standards, 
when  all  requirements  of  the  effluent 
guidelines  are  known.  If  a  diange  occurs 
after  a  State  has  an  approved  part  70 
Permit  program  in  place,  it  may  be 
considered  a  modification  aikl  thus 
subject  to  case-by-case  MACT 
determinations.  Further  details  on  this 
process  are  given  in  Section  X.L. 
EPA  solicits  comments  on  the 
definition  of  "source"  that  would  be 
most  appropriate  for  this  rule.  In 
particular,  EPA  solicits  comments  on 
whether  the  broad  definition  of 
"source"  in  today's  proposal  defining  a 
single  source  to  include  all  pulping 
processes,  bleaching  processes,  and 
process  wastewaters)  will  in  fact 
promote  integrated  compliance 
plarming.  either  during  the  period 
between  proposal  and  promulgation  or 
once  the  rule  is  promulgated.  EPA  also 
solicits  comment  on  the  impact  of 
adopting  either  of  the  two  ajtemative 
approaches  considered,  but  not  selected, 
in  defining  the  source  for  today's 
proposal. 

D.  Determination  of  MACT  Floor 

Emission  standards  for  new  and 
existing  sources  promulgated  under 
Section  112(d)  of  the  CAA  must 
represent  the  maximum  degree  of 
emission  reduction  achievable:  this  is 
typically  referred  to  as  MACT.  The  CAA 
establishes  minimum  levels,  often 
referred  to  as  MACT  floors,  for 
NESHAP.  The  floors  must  be 
determined  as  follows: 

•  for  existing  sources  in  a  category  or 
subcategory  with  30  or  more  sources, 
the  MACT  floor  cannot  be  less  stringent 
than  the  "average  emission  limitation 
achieved  by  the  best  performing  12 
percent  of  the  existing  sources  .  .  ." 

•  for  existing  sources  in  a  category  or 
subcategory  with  less  than  30  sources, 
the  MACT  floor  cannot  be  less  stringent 
than  the  "average  emission  limitation 
achieved  by  the  best  performing  5 
sources." 

•  for  new  sources,  the  MACT  floor 
cannot  be  "less  stringent  than  the 
emission  control  that  is  achieved  by  the 
best  controlled  similar  source  ..." 

EPA  considered  three  primary  factors 
in  establishing  the  MACT  floor  for  this 
source  category: 

•  the  meaning  of  the  statutory 
language  used  in  Section  112(d)(3); 

•  whether  there  was  a  need  to 
subcategorize  the  industry,  given  that 
MACT  floors  are  established  on  a 
category  or  subcategory  basis;  and 

•  the  control  technologies  in  use  in 
the  industry. 

EPA  relied  on  the  survey  described  in 
Section  X.D.3  to  determine  which 


control  tedinologies  were  being  used  in 
the  industry  and  the  extent  to  which 
these  control  technologies  are  used.  EPA 
then  determined  the  emission  limitation 
achieved  by  these  control  technologies. 
The  MACT  floor  level  of  control  is 
described  in  Section  X.D.4.  The  MACT 
floor  established  for  existing  and  new 
sources  is  identified  in  Sections  X.D.5 
and  6. 

1.  Interpretation  of  Statutmy  Lai^guage 

CAA  sections  112(dK3)  (A)  and  (B) 
require  that  EPA  set  standards  no  less 
stringent  than  "the  average  emission 
limitation  achieved  by  the  best 
performing  12  percent  of  the  existing 
sources"  if  there  are  at  least  30  sources 
in  a  category  or  "the  average  emission 
limitation  achieved  by  thebest 
performing  5  sources"  if  there  are  fewer 
than  30  sources  in  a  category.  During 
the  development  of  these  proposed 
rules,  EPA  considered  two 
interpretations  of  this  statutory 
language.  One  interpretation  groups  the 
words  "average  emission  limitation 
achieved  by"  together  in  a  single  phrase 
and  asks  what  is  the  "average  emission 
limitation  achieved  by"  the  best 
performing  12  percent.  This 
interpretation  places  the  emphasis  on 
"average."  It  would  correspond  to  first 
identifying  the  best  performing  12 
percent  of  the  existing  sources,  then 
determining  the  average  emission 
limitation  achieved  by  these  sources  as 
a  group.  Another  interpretation  groups 
the  words  "average  emission  limitation" 
into  a  single  phrase  and  asks  what 
"average  emission  limitation"  is 
"achieved  by"  all  members  of  the  best 
performing  12  percent.  In  this  case,  the 
"average  emission  limitation"  might  be 
interpreted  as  the  average  reduction 
across  the  HAPs  emitted  by  an  emission 
point  over  time.  Under  this 
interpretation,  EPA  would  look  at  the 
average  emission  limits  achieved  by 
each  of  the  best  performing  12  percent 
of  existing  sources,  and  take  the  lowest. 
This  interpretation  would  correspond  to 
the  level  of  control  achieved  by  the 
source  at  the  88th  percentile  if  all 
sources  were  ranked  from  the  most 
controlled  (100th  percentile)  to  the  least 
controlled  (1st  percentile).  For  today's 
proposed  regulation,  the  Administrator 
is  using  the  first  interpretation 
described  above,  which  interprets  the 
statutory  language  to  mean  that  the 
MACT  floor  for  existing  sources  should 
be  set  at  the  level  of  control  achieved  by 
the  "average"  of  the  best  performing  12 
percent. 

In  establishing  the  MACT  floor  for 
today's  proposed  regulations,  EPA  also 
considered  two  f>ossible  meanings  for 
the  word  "average"  as  the  term  is  used 
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in  CAA  9m3tkm  112  (dK3)(A)  and  (B). 
First.  EPA  considered  interpreting 
"average"  as  tiia  aritfaaietic  mean.  The 
arithmetic  mean  of  a  set  of 
raeasuramenu  istfae  sum  of  the 
measurmnents  divided  by  the  number  of 
measuraoients  in  the  set  EPA 
detraroined  diot  the  arithmetic  mean  of 
the  emissions  limitations  achieved  by 
the  best  perfoming  12  percent  of 
existing  scuroes  in  some  cases  wcndd 
yield  an  amission  limitation  that  fails  to 
correspond  to  the  limitation  achieved  by 
any  particular  technology.  Accordingly, 
EPA  decided  not  to  select  this  approach. 
EPA  also  considered  interpreting 
"average"  as  the  median  emission 
limilatian  value.  The  median  is  the 
value  in  a  set  of  measurements  below 
and  above  which  there  are  an  equal 
number  of  values  (when  the 
measurements  are  arranged  in  order  of 
ma^itude).  EPA  selected  this 
interpretation  because,  for  all  cases  in 
the  pulp  and  paper  industry,  it  yields  a 
value  that  corresponds  to  a  particular 
emission  control  technology. 

Thus,  in  identifying  the  MACT  floor 
for  this  source  category.  EPA 
detrarnined  the  median  emission 
limitation  achieved  by  the  best 
performing  12  percent  of  existing 
sources.  This  determination  was  made 
by  identifying  the  emission  limitation 
achieved  by  those  sources  within  the 
top  12  percent,  arranging  those 
emissions  limitations  by  magnitude,  and 
taking  the  control  level  achieved  by  the 
median  source.  This  is  mathematically 
equivalent  to  identifying  the  emission 
limitation  achieved  by  the  mill  at 
approximately  the  observed  94th 
percentile  level  of  emissions  control. 
For  purposes  of  today's  proposal,  EPA 
identified  the  emission  Umitation 
achieved  at  a  mill  based  upon  the  type 
of  control  technology  used. 

One  possible  way  to  establish  the 
MACT  floor,  not  used  by  EPA  in  this 
proposal,  would  be  to  identify  a  mass 
emission  limit  or  a  mass  emission 
reduction  percentage  across  the  source 
as  4  whole,  or  across  the  process  area. 
For  the  broad  source  definition  in 
today's  proposal,  this  would  mean 
identifying  the  floor  based  uf>on  a  mass 
emission  limit  or  a  mass  emission 
reduction  percentage  achieved  at  the 
best  performing  12  p)ercent  of  the 
process  areas  as  a  whole.  For  the  more 
narrow  definition  of  source  by  process 
area,  this  would  mean  identifying  the 
floor  based  upon  a  mass  emission  limit 
or  a  mass  emission  reduction  percentage 
at  the  best  performing  12  percent  of  the 
prooBss  areas  (e.g.,  the  best  performing 
12  percent  of  the  pulping  area  sources). 
However.  EPA  does  not  consider  data 
currently  availd>le  as  sufficient  to 


establish  either  a  mass  emission  Kmit  or 
a  mass  emission  reduction  percentage 
for  process  areas  or  entire  sources.  In 
part  as  a  resuh,  EPA  elected  to  establish 
the  MACT  floor  oa  a  emission  point 
basis  according  to  cootiol  technologies 
currendy  in  use  in  the  industry  at 
individual  emission  points  and 
knowledge  of  the  pniorraance 
capabilities  of  these  control 
technokjees. 

EPA  solicits  comment  on  hs 
interpretation  of  "the  average  emission 
limitation  achieved  by  the  best 
performing  12  pefx:ent  of  the  existing 
sources"  (CAA  §  112(d)(3KA))  and  its 
methodology  for  determining  the  MACT 
floor.  EPA  specifically  solicits  comment 
on  whether  the  MACT  floor  should  be 
set  at  the  88th  or  94th  percentile  level 
of  control.  EPA  abo  requests 
information  and  data  necessary  to 
develop  a  mass  emission  limit  or  mass 
emission  reduction  percentage  end 
comments  on  whether  a  model  plant 
and  emission  factor  approach  could  be 
used  to  estimate  these  values. 

2.  Subcategorization 

Another  step  in  establishing  the 
MACT  floor  was  deciding  whether  to 
subcategorize  the  source  category. 

Subcategorization  may  be  appropriate 
if  some  segments  of  the  industry  ha  ve 
relevant  characteristics,  such  as 
applicable  control  technologies  or  costs 
of  implementation  that  are  significantly 
diiTerent  from  others.  In  developing 
today's  emission  standards,  EPA 
considered  subcategorizing  according  to 
pulping  process  (kraft,  sulfite,  soda,  and 
semi-chemical),  end  product 
(papergrade  or  dissolving  grade  pulp), 
and  wood  species  (hardwood  or 
softwood).  However,  common  control 
technologies,  described  in  the  following 
section,  are  applicable  to  all  segments  of 
the  industry  regardless  of  pulping 
process,  end  product,  or  wood  species. 
Based  upon  available  data,  the 
application  of  these  technologies 
effectively  controls  HAP  emissions  from 
the  source  (i.e.,  the  pulping,  bleaching, 
and  process  wastewater  components)  for 
all  mills  subject  to  today's  proposed 
regulations.  Accordingly,  EPA  decided 
not  to  propose  subcategories  for  this 
NESHAP. 

EPA  is  aware  that  scrubbing,  rather 
than  venting  to  a  combustion  device,  is 
utilized  in  sulfite  mills  to  control 
pulping  process  emissions.  EPA  solicits 
comments  and  requests  data  regarding: 
The  efficiency  of  scrubbers  for 
controlling  HAP  emissions  from  pulping 
process  vents  at  sulfite  mills;  whether 
standards  for  sulfite  mill  pulping 
processes  should  be  based  on  the  use  of 
scrubbing;  and  whether  this  NESHAP 


should  contain  a  separate  subcategory 
for  soHite  mills. 

EPA  is  also  aware  that  soda  mills  do 
not  have  gas  collection  systems  in  place 
for  pulping  area  vents,  because  soda 
mills  ck>  not  use  sulfur-containing 
chenncals  to  digest  the  wood.  EPA 
believes  that  gas  collection  followed  by 
combustion  is  a  faasibte  control 
technology  to  reduce  HAP  emissions 
from  soda  pulping  processes.  However. 
during  the  development  of  these 
proposed  regulations,  representatives  of 
soda  mills  urged  EPA  to  create  a 
separate  subcategory  for  those  mills,  due 
in  part  to  the  extra  expense  soda  mills 
might  incur  for  installing  gas  collection 
systems.  Such  systems  are  already  in 
place  in  most  kiait  mills,  which  emit 
(and  are  currently  required  to  control) 
sulfur-containing  comp>ounds.  EPA 
solicits  comments  on  the  HAP  content 
of  soda  mill  pulping  process  vent 
streams,  the  capacity  of  existing 
combustion  devices,  the  costs  of 
collecting  and  routing  these  vent 
streams  to  a  combustion  device,  and 
whether  this  NESHAP  should  contain  a 
separate  subcategory  tor  soda  mills. 

3.  Industry  Survey 

To  determine  what  control 
technologies  are  being  used  in  the 
industry,  and  the  frequency  with  which 
those  control  technologies  are  used, 
EPA  utilized  results  from  a  voluntary 
survey  conducted  by  the  American 
Forest  and  Paper  Association  (AFPA; 
formerly  the  American  Paper  Institute 
I  API])  and  the  National  Council  of  the 
Paper  Industry  for  Air  and  Stream 
Improvement  (NCASI).  The  AFPA  and 
NCASI  sent  a  voluntary  survey  in 
February  1992  to  member  institutions, 
including  the  majority  of  mills  that 
would  be  regulated  under  today's 
proposed  emission  standards.  Of  the 
124  facilities  that  responded.  116  are 
estimated  to  be  subject  to  today's 
proposal.  The  responses  came  from  a 
cross  section  of  mills  of  varj-ing  size  and 
location,  using  the  range  of  pulping  and 
bleaching  processes  subject  to  today's 
proposed  rules.  Data  from  the  survey 
included  information  on  the  percentage 
of  emission  points  controlled  firom 
individual  process  units  and  the  control 
technologies  utilized  in  each  of  the 
three  main  emission  areas — pulping, 
bleaching,  and  wastewater. 

4.  MACT  Floor  Level  Control    v- 
Tedmologies  for  Existing  and  New 
Sources 

As  described  in  Section  X.D,  the 
MACT  floor  technologies  are  based 
upon  technologies  in  use  in  the 
industry.  Survey  responses  indicated 
that  the  following  technologies  are  in 
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use:  combustion  devices,  process 
changes,  gas  scrubbers,  steam  strippers, 
and  air  strippers.  Combustion  devices 
are  applicable  for  controlling  HAP 
emissions  from  the  pulping  component, 
as  well  as  for  controlling  emissions  from 
the  bleaching  and  process  wastewater 
components.  Process  changes  and  gas 
scrubbing  are  used  to  reduce  HAP 
emissions  in  the  bleaching  component. 
Steam  strippers  and  air  strippers  are 
used  to  remove  HAPs  from  process 
wastewaters.  Combustion  devices  are 
used  to  destroy  the  HAPs  removed  by 
steam  stripping  and  air  stripping.  A 
detailed  description  of  these  control 
technologies  is  included  in  the  BID. 
Combustion  devices  are  also  used  in  the 
industry  to  reduce  HAP  emissions  from 
the  pulping  component.  These  include 
stand-alone  control  devices  such  as 
thermal  incinerators  and  existing 
devices  such  as  lime  kilns,  power 
boilers,  and  recovery  furnaces. 

The  potential  floor  technologies  for 
the  bleaching  component  include  gas 
scrubbing  and  process  changes.  Process 
changes  affect  the  formation  of  bleach 
pient  HAP  compounds  in  the  pulping 
and  bleaching  processes  by  changing 
characteristics  of  the  emission  point  or 
by  altering  the  process  operating 
conditions  or  bleaching  chemicals  used. 
Pulping  process  changes  (e.g.,  extended 
cooking  and  improved  washing]  reduce 
the  quantity  of  lignin  in  the  pulp  going 
to  the  bleadiing  process,  thereby 
reducing  the  amount  of  chlorinated 
bleaching  chemicals  used  and 
potentially  reducing  the  quantity  of 
chlorinated  compounds  formed.  The 
bleaching  process  changes  include 
reduced  use  of  chlorinated  bleaching 
chemicals,  thereby  further  reducing  the 
quantity  of  chlorinated  compounds 
formed. 


Based  upon  the  available  data, 
process  change  technologies  applied  to 
the  bleaching  process  are  projected  to 
decrease  emissions  of  chlorinated  HAPs. 
including  chloroform,  chlorine,  and 
hydrochloric  add.  but  increase  air 
emissions  of  some  nonchlorinated 
HAPs,  including  methanol,  methyl  ethyl 
ketone,  and  formaldehyde.  EPA  did  not 
find  process  changes  to  be  the  MACT 
floor  for  the  bleaching  area  because  their 
overall  effect  is  no  statistically 
significant  net  impact  on  total  HAP 
emissions.  Emission  factors  used  to 
conduct  this  assessment  are  presented 
in  the  BID.  EPA  solicits  data  on  the 
efi^ect  of  process  changes  on  air 
emissions  of  total  HAP  as  well  as 
specific  HAPs. 

EPA  also  evaluated  the  HAP  air 
emission  reductions  achieved  by 
scrubbing  bleaching  component 
emissions.  Based  upon  available 
information,  gas  scrubbers  are  the  most 
efl'ective  technology  in  use  for  reducing 
total  HAP  emissions  from  the  bleaching 
component.  Thus,  gas  scrubbers  were 
selected  as  the  floor  technology  for  the 
bleaching  component. 

However,  because  available  data 
indicate  that  process  changes  are 
particularly  effective  for  reducing 
emissions  of  chlorinated  organics,  some 
of  which  are  not  controlled  effectively 
through  scrubbing,  EPA  also  considered 
the  use  of  process  changes  in 
conjunction  with  scrubbing  as  a  control 
technology  for  the  floor.  Based  upon 
available  data,  the  use  of  these 
technologies  in  combination  results  in 
no  additional  overall  air  emission 
reduction  from  a  source  than  scrubbing 
alone.  Because  no  additional  air 
emission  reduction  would  occiu*.  EPA 
rejected  this  combination  as  the  basis 
for  the  floor. 


EPA  solicits  data  and  comments  on 
the  following  aspects  on  the  floor 
technology  for  the  bleaching 
component: 

•  The  types  of  process  changes  in  use 
in  the  industry,  and  the  effectiveness  of 
these  changes  for  reducing  emissions  of 
total  HAP.  as  well  as  individual 
compounds. 

•  Whether  the  combination  of  process 
changes  and  gas  scrubbing  could  be 
identified  as  the  MACT  floor  for 
purposes  of  these  standards. 

•  Because  a  significant  number  of 
mills  have  greater  than  50  percent 
chlorine  dioxide  substitution,  which 
reduces  the  emissions  of  chlorinated 
organic  HAPs,  process  changes  could  be 
considered  as  candidates  for  a  MACT 
floor  technology  for  chlorinated  HAPs. 
Therefore,  EPA  solicits  comment  on 
whether  emission  limits  for  chlorinated 
organic  compounds  should  be  set,  based 
on  the  reductions  obtained  by  process 
changes. 

Tedinologies  used  in  the  industry  to 
remove  organic  compounds  from 
process  wastewaters  include  steam 
stripping  and  air  stripping.  Although  air 
strippers  are  employed  in  the  pulp  and 
paper  industry  to  reduce  TRS  emissions, 
steam  strippers  achieve  a  higher  percent 
removal  of  total  HAP  emissions. 
Therefore,  steam  stripping  is  the  best 
technology  in  use  for  removing  organic 
compounds  from  process  wastewater. 
The  overhead  gases  from  these  strippers 
are  typically  sent  to  combustion 
devices. 

After  identifying  the  best  technologies 
in  use,  EPA  used  industry  survey  data 
to  identify  the  percentage  of  emission 
points  that  were  controlled  by  these 
technologies.  This  information, 
summarized  in  Table  X-2,  was  used  to 
establish  the  MACT  floor  for  existing 
and  new  sources. 


Table  X-2.— MACT  Floor  for  Existing  and  New  Sources 


Charactenstics  of  t)aseline 

Characteristics  of  fkXK 

EmssKXi  point 

Percent  con- 
troUed 

Control  effi- 
ciency ^  (per- 
cent) 

Existing:  con- 
trol  efficiency 
ol  median  of 
best  perfomh 
ing  12%  (per- 
cent) 

Newr  control 

efficiency  of 

t)est  controUed 

similar  source 

(percent) 

Ptjiping  Component: 

Digester  Blow  or  NCG  System „.  

nioester  Relief  or  TurDentine  Recoverv  Svsteni __^_........._...... 

82 

80 

80 

25 

25 

25 

7 

7 

4 

15 

8    888888888 

98 
98 
98 
98 
98 
98 
98 
98 
0 

99 

98 
98 

Evaporator  NCG  and  Evaporator  Hotwell  Gases  

Oxyoen  Delignrtication  Units  (Blow  Gas  and  Washer) 

Foam  Breaker  Tank  or  Filtrate  Tanks „ 

Weak  Black  Liquor  Storage —   

Knotter 

Brownstock  or  Pulp  Washer .. 

Deckers  and/or  Screens  ..„ — —  

Bleaching  Corrponent  3 

Washer  Vents » » —•- 

98 
96 
96 
96 
98 
96 
96 

99 
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Table  X-2.— MACT  Floor  for  Existing  and  New  Sources— Continued 


Emission  point 


Tower  Vents 

Seal  Tank  Vents 

Process  Wastewater  Component: 

Digester  Condensates  ....„ 

Evaporator  Foul  Condensates*  

Turpentine  Recovery  Wastewaters 


Ctiaractenstics  of  t>asetine 


Percent  con- 
koHed 


15 
15 

12 
26 
22 


Control  effi- 
defKy'  (per- 
cent) 


90 

90 

90 


Characteristcs  of  floor 


ExisOyr  corv 
trol  efficiency 
of  median  of 
tiest  perform- 
ing 12%  (per- 
cent) 


99 
99 

90 
90 
90 


Netr  control 

efficiency  of 

best  controOed 

similar  source 

(percent) 


90 
90 

90 


of  'iS^'^JfSSr^.^LS'lSl^^Sir^?}!!!^^  T^  use  ofa  cwrbustwn  device.  Control  efficiency  of  bleaching  component  based  upon  use 
fo^,?''*^?'- '^°'*™*  ®**^™^ '^ '^o****  *'^'ewater  conponent  based  upon  use  o^  v««5u  upon  use 

'J  Ol  12  urvis. 

sVents  are  for  C,  E,,  H.  D,,  E2.  and  Dj  stages 
*  Foul  means  5500  ppmw  HAP. 


II 


The  column  labeled  "control 
efficiency"  is  based  on  EPA's 
knowledge  of  the  performance  levels 
achievable  by  the  control  technology 
used.  This  information  forms  the  basis 
of  the  MACT  floor  level  of  control. 

5.  MACT  Floor  for  Existing  Sources 

As  shown  in  Table  X-2,  the  control 
baas  of  the  floor  for  existing  sources  is: 

•  Combustion  of  all  pulping 
component  emission  points  except 
equipment  after  primary  washing  that  is 
used  to  remove  dirt,  fines,  and  shives  or 
to  thicken  the  pulp  (e.g.,  deckers  and 
screens); 

•  Scrubbing  of  all  bleaching 
component  emission  points;  and 

•  Steam  stripping  of  certain  pulping 
process  wastewater  streams  in  the 
process  wastewater  component  to 
remove  HAP  from  the  process 
wastewater,  followed  by  combustion  of 
stripper  overhead  gases. 

The  best  controlled  existing  sources 
control  all  pulping  and  bleaching 
emission  points  (with  the  exception 
noted  above)  for  which  information  is 
available.  However,  there  exist  low  flow 
or  episodic  pulping  and  bleaching 
component  vents  for  which  no 
iiifomnation  was  gathered,  but  which  are 
believed  to  be  uncontrolled.  Sections 
X.G  and  XJi  discuss  the  development  of 
applicability  levels  to  identify  those 
vents  that  are  not  controlled  at  the  floor. 

Similarly,  the  best  controlled  existing 
sources  do  not  apply  steam  strippers  to 
every  pulping  process  wastewater 
stream.  There  are  three  types  of  pulping 
process  wastewater  streams  that  are 
steam  stripped — digester  condensates, 
evaporator  condensates,  and  turpentine 
recovery  wastewaters.  The  MACT  floor 
control  technology,  steam  stripping 
followed  by  combiution,  is  not 
currently  applied  to  any  bleaching 


process  wastewater  streams.  In  addition, 
there  are  also  pulping  process 
wastewater  streams  that  are  nOt 
controlled.  Therefore,  the  floor  for  these 
process  wastewater  streams  is  no 
control.  Similar  to  pulping  and 
bleaching  component  emission  points, 
the  development  of  applicability  levels 
to  identify  those  process  wastewater 
streams  not  requiring  control  are 
discussed  in  Sections  X.G  and  X.H. 

The  floor  level  of  control  for  the 
pulping  component  includes 
combustion  of  emissions  from  oxygen 
delignification  units.  Based  upon 
available  information,  there  are  12 
oxygen  deligniflcation  units  in  use  in 
the  industry  and  three  of  these  are 
controlled.  Applying  the  framework  set 
forth  in  §  112(d)(3)(B),  and  interpreting 
"average"  to  mean  median,  the  average 
emission  limitation  achieved  by  the  test 
performing  5  sources  would  be  the  level 
of  control  used  by  the  third  best- 
controlled  source.  That  unit  controls  its 
oxygen  deUgnification  by  venting  to  a 
combustion  device  to  achieve  a  98 
percent  reduction  in  HAP  emissions. 
Therefore,  the  floor  level  of  control  for 
oxygen  delignification  units,  where 
those  units  are  found,  is  combustion 
designed  to  achieve  a  98%  reduction. 

In  establishing  MACT,  EPA  also 
evaluated  options  in  which  the  oxygen 
delignification  units  were  not  included 
in  the  MACT  floor  level  of  control,  but 
were  instead  included  in  the  option 
above  the  floor.  This  analysis  indicated 
that  it  was  highly  cost-effective  ($750/ 
Mg)  to  control  at  the  level  above  the 
floor,  which  included  oxygen 
delignification  imits.  Using  this 
analysis,  the  selected  MACT  technology 
basis  would  have  been  the  option  above 
the  floor.  Oxygen  delignification  units 
would  also  have  been  controlled  by 
combustion.  EPA  solicits  comment  on 


the  inclusion  of  oxygen  delignification 
units  in  the  MACT  floor  with  other 
pulping  component  emission  points, 
and  requests  data  on  the  use  of  such 
units  within  the  industry. 

6.  MACT  Floor  for  New  Sources 

The  MACT  floor  for  new  sources  (also 
shovtm  in  Table  X-2)  is  the  MACT  floor 
for  existing  sources  plus  combustion  of 
HAP  emissions  from  equipment 
following  primary  washing  that  is  used 
to  remove  dirt,  fines,  and  shives  or  to 
thicken  the  pulp  (e.g.,  deckers  and 
screens).  As  shown  in  Table  X-2.  this 
technology  was  selected  because  it  is 
used  by  the  best  controlled  similar 
source. 

E.  Selection  of  Basis  of  Proposed 
Standards  for  Existing  Sources 

1  Analyzing  MACT  Options 

In  addition  to  evaluating  the  MACT 
floor  level  of  control ,  EPA  a  Iso 
evaluated  a  number  of  more  stringent 
options.  This  evaluation  included 
consideration  of  technologies  to  control 
HAP  emissions  from  emission  points 
not  controlled  at  the  floor.  It  also 
included  consideration  of  controlling 
emission  points  to  a  level  more  stringent 
than  the  floor  level  of  control. 

The  MACT  floor  for  existing  sources 
does  not  include  the  control  of  certain 
emission  points  within  the  pulping, 
bleaching,  and  process  wastewater 
components.  Specifically,  the  floor  does 
not  include  control  of: 

•  Emissions  from  pulping  component 
equipment  used  to  remove  dirkTmes, 
and  shives  or  to  thicken  the  pulp  (e.g.. 
deckers  and  screens)  that  follows 
primary  washing: 

•  Emissions  from  low  flow  or 
episodic  pulping  and  bleaching 
component  vents  not  controlled  at 
existing  mills: 
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•  Scrubber  off-gases  in  tbe  bleaching 
component:  and 

•  All  bleaching  process  wastewater 
streams  and  pulping  process  wastewater 
streams  with  low  HAP  concentrations 
and  flow  rates. 

No  other  technologies  were  identified 
that  would  further  reduce  emissions 
from  points  controlled  at  the  floor.  EPA 
did  not  have  sufRcient  data  to  fully 
characterize  the  low  flow  or  episodic 
pulping  and  bleaching  component  vents 
not  controlled  at  the  floor.  As  a  result, 
a  complete  analysis  of  the  potential  to 
control  these  sources  is  not  possible. 
EPA  solicits  comments  and  data  on  the 
characterization  of  these  vents  and  their 
control  potential. 

EPA  considered  but  rejected  further 
control  of  the  process  wastewater 
streams  listed  above.  Based  on 


knowledge  and  information  that  EPA 
has  been  developing  on  steam  stripping 
wastewater  in  the  Synthetic  Organic 
Chemical  Manufacturing  Industry 
(SOCMI).  the  costs  of  controlling 
process  wastewater  streams  with  low 
HAP  concentrations  is  unreasonable. 

Thus.  Table  X-3  presents  three  MACT 
control  options  for  existing  sources — the 
floor  and  two  additional  options 
representing  control  levels  more 
stringent  than  the  floor.  Each  of  these 
control  options  contain  pulping, 
bleaching,  and  process  wastewater 
components.  Although  additional 
options  were  considered,  EPA  selected 
these  three  options  as  the  best 
candidates  for  the  MACT  technology 
basis. 

The  MACT  control  options  for 
existing  sources  are  shown  in  Table  X--^ 


3.  A  mill-specific  industry  profile  and 
model  process  units  were  used  to 
estimate  the  impacts  of  the  options.  The 
mill-specific  industry  profile  contains 
information  on  the  161  mills  to  be 
regulated  under  the  NESHAP  and  was 
developed  using  information  from 
EPA's  wastewater  sampling  program, 
emissions  testing  program,  1990  census 
questionnaire.  API/NCASI  survey,  and 
other  sources. 

EPA  developed  model  process  units 
to  estimate  the  national  impacts  of 
implementing  each  of  the  control 
options.  The  model  process  units 
developed  include  18  pulping  and  12 
bleaching  processes.  The  model  process 
units  were  assigned  to  the  mills  in  the 
mill-specific  industry  profile  based 
upon  capacity  and  process  type. 


Table  X-3.— MACT  Control  Options  for  Existing  Sources 


Pulping  component 


^ 


Floor— Comtxjst  Emissions  front 
Digester  blow  or  NCG  system 
Digester  relief  or  turpentine  recovery  sys- 
tem 
'Evaporator    noncondensit)le    gases    arx) 

evaporator  hotwell  gases 
Foam  tyeaker  tank  or  filtrate  tank 
Weak  black  liquor 
Knotter 

Brownstock  or  pulp  wastier 
Oxygen  delignification  unit  (btow  gas  and 
washer) 
Option  1 — Same  as  floor,  but  add  combustion 

of  emisskxis  from  deckers  and  screens 
Option  2 — Same  as  floor 


Bleactiing  component 


Scrub: 
1st  C  stage 
AN  D  stages 
1  st  and  2nd  E  stage 
1st  H-stage 


Sameasfkxw 

Same   as   floor,   but   add   combustion   o( 
scrubber  off-gases 


Wastewater  component 


Steam  strip: 
Digester  Condensates. 
Evaporator  Foul  Condensates. 
Turpentine  Recovery  Wastewaters. 


Same  as  fkxx. 
Same  as  floor. 


EPA  used  outputs  generated  by 
assigning  these  model  processes  to 
specific  mills  to  calculate  the  pollutant 
reductions  and  costs  of  various  levels  of 
control.  For  example,  uncontrolled  air 
emissions  were  calculated  by 
multiplying  model  process  emission 
factors  by  mill-specific  process 
capacities. 

Baseline  air  emissions  were 
calculated  frdm  the  uncontrolled  air 
emissions  by  assigning  appropriate 
control  efficiencies  to  the  control 
devices  (if  any)  known  to  be  present  at 
each  facility  The  baseline  emissions, 
calculated  by  emission  point,  were  then 
summed  for  each  process  and  mill. 
National  baseline  emissions  were 
estimated  by  summing  emissions  from 
all  individual  mills. 

Air  emission  control  impacts  (i.e., 
emissions,  emission  reductions,  costs) 
were  calculated  for  each  mill  for  each 
MACT  control  option.  To  calculate 
controlled  air  emissions,  the  control 
efficiency  required  by  each  control 


option  was  assigned  to  each  emission 
point  not  already  controlled  to  this  level 
at  baseline.  Emission  reductions  were 
calculated  as  the  difference  between 
baseline  emissions  and  controlled 
emissions. 

The  emission  reductions  achieved  for 
each  option  were  summed  for  each 
process  line,  for  each  mill,  and  then  for 
all  mills  combined,  to  generate  national 
air  emission  reduction  impacts. 

Costs  were  calculated  for  each  control 
device  using  procedures  described  in 
the  BID.  Because  the  air  controls  may  be 
applied  to  multiple  emission  points 
within  a  mill,  control  costs  were  not 
calculated  by  emission  point,  but, 
instead,  were  calculated  by  process  line 
or  by  mill.  That  is,  depending  on  the 
capacity  of  the  applicable  control 
device,  multiple  streams  were  assumed 
to  be  routed  to  the  device  together  (e.g., 
via  a  common  header).  Costs  for  each 
mill  were  summed  to  determine  an 
estimate  of  national  cost  impacts. 


2.  Selection  of  Basis  of  Standard  For 
Existing  Sources 

EPA  considered  several  factors  in 
selecting  the  MACT  technology  upon 
which  the  proposed  standards  are 
based.  These  factors  include:  The 
magnitude  of  the  emission  reductions 
achievable,  cost  of  the  emission 
reductions,  other  non-air  quality  health 
and  environmental  impacts,  and  energy 
requirements.  The  non-air  quality  health 
and  environmental  impacts,  as  well  as 
the  energy  impacts,  of  the  three  options 
are  not  significantly  different.  Therefore, 
cost  effectiveness,  which  is  a  function  of 
emission  reductions  and  associated 
costs,  was  used  as  the  primary  criterion 
for  option  selection. 

For  existing  sources,  EPA  evaluated 
the  national  impacts  of  the  baseline 
level  of  control,  the  floor  level  of 
control,  and  two  control  levels  based 
upon  options  more  stringent  than  the 
floor.  TTie  floor  level  of  control  reduces 
total  HAP  emissions  by  120,000  Mg 
(approximately  70  f>ercent). 
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Option  1  includes  the  floor  level  of 
control  and  combustion  control  of 
emissions  from  pulping  equipment  used 
to  remove  dirt,  fines,  and  shives  or  to 
thicken  the  pulp  (e.g.,  deckers  and 
screens)  that  follows  primary  washing. 
An  additional  320  Mg  of  HAPs  are 
reduced  at  an  incremental  cost 
effectiveness  of  $91,400  per  Mg. 

Option  2  includes  the  floor  level  of 
control  and  combustion  control  of 
bleaching  process  scrubber  off-gases.  An 
additional  1,000  Mg  of  HAPs  are 
reduced  ht)m  that  achieved  at  the  floor 
at  an  incremental  cost  effectiveness  of 
$91,200  per  Mg. 

Scrubbing  followed  by  combustion  of 
the  scrubber  off-gases  reduces  more 
HAP  emissions  than  scrubbing  alone,  as 
scrubbing  removes  inorganic  chlorine 
and  methanol,  and  combustion  destroys 
the  remaining  insoluble  organic 
compounds  such  as  chloroform. 
However,  combustion  after  scrubbing 
achieves  little  additional  HAP  emission 
reduction  beyond  scrubbing  alone,  due 
to  the  high  efficiency  of  scrubbing  for 
removing  methanol,  which  is  the 
predominant  HAP.  The  cost 
effectiveness  of  Option  2  is  thus 
unreasonable  for  the  additional  HAP 
emission  reduction  achieved,  and  EPA 
rejected  this  option  from  further 
consideration. 

Although  not  presented  as  an  option 
above,  EPA  also  evaluated  combustion 
followed  by  scrubbing  of  the 
combustion  device  exhaust.  As  with 
Option  2,  little  additional  HAP  emission 
reduction  is  achieved  over  scrubbing 
alone,  due  to  the  efficiency  of  scrubbing 
for  removing  the  predominant  HAP- 
methanol.  In  addition,  combustion  of 
vent  streams  prior  to  scrubbing 
introduces  chlorinated  organic 
compounds  (e.g.,  hydrochloric  acid  and 
chlorine)  that  are  highly  corrosive  and 
more  expensive  to  incinerate  in  the 
combustion  device.  Thus,  the  cost 
effectiveness  of  combustion  followed  by 
scrubbing  is  unreasonable  for  the  HAP 


emission  reduction  achieved,  and  this 
option  was  also  rejected. 

The  Agency  did  not  consider 
combustion  of  selected  bleach  plant 
vent  streams  followed  by  scrubbing  of 
vent  streams  with  high  chlorine 
concentrations.  Such  an  option  would 
combust  the  vent  streams  with  the 
greatest  organic  HAP  emissions  and 
would  potentially  be  more  cost  effective 
than  scrubbing  and  combusting  all 
bleach  plant  vent  streams.  EPA  requests 
comment  on  whether  this  would  be  a 
reasonable  option,  and  on  which  vent 
streams  would  be  included  under  such 
an  option. 

After  considering  the  other 
technology  options,  EPA  selected  the 
floor  as  the  basis  for  the  proposed 
standards  for  existing  sources.  Options 
1  and  2  are  not  selected  as  the  basis  for 
the  proposed  standard  because  in  both 
cases  the  additional  HAP  emission 
reduction  does  not  justify  the  high  costs 
of  control.  The  proposed  exisfing  source 
MACT  standards  based  on  the  floor- 
level  control  technology  are  projected  to 
result  in  a  significant  reduction  in  HAP 
emissions  from  the  pulp  and  paper 
source  category. 

EPA  requests  data  and  solicits 
comments  on  several  factors  related  to 
selection  of  the  basis  for  the  MACT 
standards  for  the  bleaching  component. 
Although  data  available  prior  to  today's 
proposal  showed  combustion  of 
bleaching  plant  vent  streams  (either 
before  or  after  scrubbing)  to  have 
unreasonable  cost  effectiveness,  the 
Agency  believes  that  the  costs  of 
combusting  bleaching  component  vent 
streams  may  be  overestimated  and 
emissions  reductions  may  be 
underestimated.  If  methanol  and 
chloroform  concentrations  have  been 
underestimated  or  scrubber  efficiencies 
for  methanol  overestimated,  the  cost 
effectiveness  of  combusting  bleaching 
component  vent  streams  would  be  more 
reasonable,  and  might  be  a  viable 
option.  EPA  requests  data  and 
comments  on  methanol  and  chloroform 


concentrations  in  bleaching  component 
vent  streams  and  on  the  efficiency  of 
scrubbing  for  removing  methanol. 

F.  Selection  of  Basis  for  Proposed 
Standards  for  New  Sources 

1.  Analyzing  MACT  Options 

The  MACT  floor  for  new  sources  does 
not  include  control  of  certain  emission 
points  within  the  bleaching  and  process 
wastewater  components: 

•  Scrubber  off-gases  in  the  bleaching 
component; 

•  All  bleaching  component  process 
wastewater  streams;  and 

•  Pulping  component  process 
wastewater  streams  with  low  total  HAP 
concentrations  and  flow  rates. 

As  discussed  in  Section  X.E.I.  EPA 
considered  but  rejected  control  of  the 
process  wastewater  streams  listed  above 
because  analyses  in  support  of  previous 
regulations  indicate  that  the  costs  of 
controlling  these  dilute  streams  is 
unreasonable.  The  low  flow  and 
episodic  pulping  and  bleaching 
component  vents  that  are  not  controlled 
at  the  floor  for  existing  sources,  as 
described  in  Section  X.E.I,  are  also  not 
controlled  at  the  floor  for  new  sources 
for  the  same  reasons.  Two  MACT 
control  options  for  new  sources  were 
evaluated — the  floor  and  one  option 
representing  a  control  level  more 
stringent  than  the  floor,  which  includes 
the  combustion  of  scrubber  off-gases. 
Combustion  before  scrubbing  was 
considered  but  rejected  for  the  same 
reason  discussed  in  the  MACT  option 
evaluation  for  existing  sources.  The 
MACT  control  options  analyzed  for  new 
sources  are  shown  in  Table  X-4. 

To  estimate  impacts  of  the  MACT 
options  for  new  sources.  EPA  developed 
a  model  mill.  The  model  mill  is  a  1,000 
ton  per  day  greenfield  papergrade  kraft 
mill  pulping  softwood.  The  process 
includes  oxygen  delignification, 
improved  washing,  and  100  percent 
substitution  of  chlorine  dioxide  for 
chlorine  in  the  bleaching  process. 


Table  X-4.— MACT  Control  Options  For  New  Sources 


Pulping  coniponent 


Floor— Combust  Emissons  from: 

Digester  btow  or  NCG  system 

Digester  relief  or  turpentine  recovery  sys- 
tem 

Evaporator  noncondensitile  gases  and 
evaporator  hotwell  gases 

Foam  breaker  tank  or  filtrate  tank 

Weak  black  Ik^uor 

Knotter 

Brownstock  or  pulp  washer 

Oxygen  delignification  unit  (blow  gas  and 
washer) 


Bleaching  component 


Scrub: 
1st  Cstage 
All  D  stages 
1st  arxJ2nd  E  stage 
1st  H-stage 


Wastewater  component 


Steam  Strip: 
Digester  Condensates. 
Evaporator  Foul  CorxJensates. 
Turpentine  Recovery  Wastewaters. 
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Table  X-4.— MACT  Control  Options  For  New  Sources— Continued 

Bleachtng  oornponent 

Wastewater  component 

(teckors/SCTMns 
Opbon  1— Same  as  floor 

Same  as  foor,  but  add  combust  scrubber 
off^ases 

Sameasloor. 

These  process  |>araineter$  were 
selected  based  on  available  information 
about  new  mills  in  the  industry,  and  are 
consistent  with  the  technology  basis  for 
the  effluent  guideUnes  limitations 
NSPS.  The  estimated  impacts  are 
calculated  assuming  that  the  mill  will 
have  to  upgrade  from  a  baseline  level  of 
control  represented  by  the  NSPS  for 
emissions  from  kraft  mills.  Secondary 
impacts  of  the  selected  new  source 
MACT  option  are  summarized  in 
Section  XI  of  this  document. 

2.  Selection  of  MACT  Option  for  New 
Sources 

The  factors  evaluated  in  selecting  the 
existing  sourc*  standards  were  also 
considered  to  select  the  standards  for 
new  sources.  The  non-air  quality  health 
and  environmental  impacts,  as  well  as 
th«  energy  impacts,  of  the  two  options 
were  not  significantly  different. 
Therefore,  cost -effectiveness,  a  function 
of  emission  reductions  and  associated 
costs,  was  used  as  the  primary  criterion 
for  option  selection. 

The  floor  level  of  omtrol  reduces 
annual  total  HAP  emissions  by  384  Mg 
at  an  annual  cost  effectiveness  of  $6,600 
per  Mg  for  the  model  mill.  Option  1 
includes  the  fkxM-  level  of  control  and 
control  of  bleaching  process  scrubber 
off-gases.  The  incremental  cost 
effectiveness  of  this  option  is  S90,000 
perMg. 

Based  on  these  factors,  the  control 
option  selected  as  the  basis  for  the 
proposed  MACT  standards  for  new 
sources  is  the  floor.  Option  1  was  not 
selected  as  the  cootrol  basis  because  the 
additional  HAP  emissions  reduction  is 
small  and  the  incremental  cost 
effectiveness  is  unreasonable. 

EPA  solicits  comments  and  requests 
data  on  the  selection  of  the  basis  of  the 
new  source  MACT  standwds  for  the 
bleaching  component,  which  are  those 
mentioned  for  existing  sources. 

G.  Selection  of  the  Format  for  the 
Proposed  Siandards 

1.  Statutory  Requirements 

Section  112  of  the  CAA  requires  that 
emission  standards  for  control  of  HAPs 
be  prescribed  unless,  in  the  judgment  of 
the  Administrator,  it  is  not  feasible  to 
prescribe  or  enforce  emission  standards. 
Emission  standards  can  be  written  in 
the  form  of  a  percent  reduction,  a 


concentration,  or  a  mass  emission  limit. 
Section  112(hM2)  identifies  two 
conditions  under  which  it  is  not  feasible 
to  establish  an  emission  standard.  These 
conditions  are:  if  the  poUbtants  cannot 
be  emitted  through  a  conveyance 
designed  and  constructed  to  emit  or 
capture  the  pollutant,  or  if  the 
application  of  measurement  technology 
to  a  particular  class  of  sources  is  not 
practicable  because  of  technological  and 
economic  limitations.  If  emission 
standards  are  not  feasible  to  prescribe  or 
enforce,  EPA  may  instead  establish 
design,  equipment,  work  practice,  or 
operational  standards,  or  a  combination 
thereof. 

The  standards  proposed  today  are  a 
combination  of  emission  standards  and 
equipment,  design,  work  practice,  and 
operational  standards.  Wherever 
feasible,  emission  standards  have  been 
proposed.  However,  in  some  cases, 
emission  limitations  would  not 
adequately  ensure  that  the  maximum 
emission  reductions  required  by  these 
standards  are  achieved,  ba  those  cases. 
a  combination  of  equipment,  design, 
and  work  practice  and  operational 
standards  are  proposed.  These 
ahemative  standards  have  been 
determined  by  EPA  to  be  equivalent  to 
the  emission  standards  proposed  today. 
In  addition  to  ensuring  thai  maxiitium 
emission  reductions  are  achieved,  they 
are  included  to  offer  the  owner  or 
operator  of  an  a%cted  source  the 
maximum  flexibility  in  complying  with 
these  standards.  The  specific  formats  for 
each  of  the  components  are  discussed  in 
the  followir)g  sections.  The  selection  of 
numerical  values  for  each  of  the 
proposed  formats  is  discussed  in 
Section  X.H  of  this  notice. 

2.  Format  of  Standards  for  the  Pulping 
Component 

The  standards  for  controlling  air 
emissions  from  the  pulping  component 
are  a  combination  of  equipment,  design, 
work  practice,  and  emission  standards. 
The  standards  include  requirements  for 
enclosures  and  closed  vent  systems,  as 
well  as  for  reduction  of  HAP  emissions 
in  the  pulping  component.  The  pulping 
component  standards  also  include 
applicability  levels  to  identify  those 
pulping  vents  that  are  not  required  to  be 
controlled.  The  rationale  for  choosing 


the  format  of  the  standards  is  discussed 

below. 

a.  Applicability  Levels.  As  discus.sed 
in  Section  XJ3.,  EPA  identified  certain 
low  flow  and  episodic  pulping  vents 
that  are  not  believed  to  be  controlled  at 
the  floor.  These  points  inchide 
unintentional  |>ressure  release  points 
and  sample  line  vents.  These  vents  are 
small,  intermittent  sources  with  little 
emission  potential.  EPA  did  not  have 
sufficient  data  to  fully  characierize  these 
emission  points  or  to  make  a  floor 
determination.  Based  upon  previous 
experience  and  engineering  judgment, 
these  vents  are  assumed  to  be 
uncontrolled  at  the  floor.  In  addition, 
EPA  decided  not  to  require  these 
sources  to  be  controlled  under  the 
NESHAP.  Since  limited  data  are 
available,  defmition  of  these  emission 
points  is  difficult  However,  EPA  can 
est^lish  parameters  that  would  be 
characteristic  of  the  low  flow  and 
episodic  emission  points.  These  streams 
can  be  identified  by  volumetric  flow 
rate,  mass  flow  rate,  or  liquid  phase 
HAP  mass  loading  of  the  combined 
streams  entering  pulping  component 
process  equipment  EPA  is  therefore 
proposing  that  volumetric  flow  rate, 
mass  flow  rate,  and  HAP  mass  loading 
are  appropriate  formats  to  identify  these 
points.  EPA  requests  data  and  solicits 
comment  on  the  types  of  pulping 
component  emission  points  that  are  not 
controlled  within  the  industry,  and 
whether  volumetric  flow  rate,  mass  flow 
rate,  and  HAP  mass  loading  are  in  fact 
good  parameters  for  identifying  such 
emission  points. 

b.  Pulping  Component  Enclosures  and 
Closed  Vent  Systems.  A  combination  of 
equipment  and  work  practice  standards 
is  proposed  for  pulping  component 
enclosures  and  closed  vent  systems. 
These  standards  are  proposed  to  ensure 
that  all  open  process  equipment  is 
enclosed  such  that  a  negative  pressure 
drop  is  maintained  at  each  enclosure 
opening  and  that  all  emissions  from 
process  equipmort  within  the  pulping 
com(>onent  are  transported  to  the 
control  device  via  enclosed  pipmg  and 
duct  work  with  no  detectable  leaks. 
Proper  work  practices  are  needed  to 
ensure  that  the  equipment  will  capture 
and  convey  the  emissions  to  a  control 
device.  The  proposed  work  practice 
includes  periodic  monitoring,  « 
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inspections,  and  repair.  An  emissions 
standard  was  not  a  reasonable  format  for 
pulping  component  closed  vent  systems 
because  it  would  require  an  enclosure  to 
be  used  to  capture  and  measure 
emissions  from  an  already  enclosed 
system. 

c.  Reduction  of  HAP  in  the  Pulping 
Component  Emissions.  An  emission 
standard  and  two  equipment  and  design 
standards  are  proposed  for  control  of 
HAP  emissions  from  the  pulping 
component  of  this  source  category.  The 
proposed  emission  standard  includes 
two  alternatives — a  weight  percent 
reduction  and  an  outlet  concentration. 
A  mass  emission  limit  was  not 
appropriate  for  pulping  process 
emission  points  because  variation 
within  the  industry,  including  capacity 
and  processes,  greatly  affects  emission 
rates;  and  data  were  not  available  to 
determine  the  mass  limits  that  would 
address  this  variation.  In  general,  a 
weight  percent  reduction  format  will 
ensure  that  the  MACT  is  applied  and 
the  required  emission  reductions  are 
realized.  However,  the  technology  that 
is  the  basis  for  MACT  (combustion) 
cannot  be  demonstrated  to  achieve  the 
selected  percent  reduction  for  streams 
with  low  organic  HAP  concentrations. 
Therefore,  an  alternative  concentration 
limit  that  is  achievable  has  been, 
included.  The  combination  of  the 
weight  percent  reduction  or 
concentration  limit  will  ensure  that  the 
best  technology  is  applied  to  all  pulping 
process  emission  points,  whether  they 
have  higher  or  lower  concentrations. 
Two  equivalent  standards— each  of 
which  is  an  equipment  and  design 
standard— are  also  proposed  for  pulping 
component  emission  control.  These 
standards  have  been  determined  by  EPA 
to  be  equivalent  to  the  emission 
standards,  and  are  proposed  to  provide 
maximum  compliance  flexibility.  The 
selection  of  the  numerical  values  for 
these  standards  is  presented  in  Section 
X.H  of  this  notice. 

The  first  equipment  and  design 
standard  is  the  requirement  that  gas 
streams  from  pulping  component 
emission  points  be  routed  to  a 
combustion  device  designed  and 
operated  at  a  minimum  temperature  and 
residence  time.  The  second  equipment 
and  design  standard  requires  that  gas 
streams  from  pulping  component 
emission  points  be  routed  to  a  boiler, 
lime  kiln,  or  recovery  furnace  and 
introduced:  (1)  Into  the  flame  zone  or  (2) 
with  the  primary  fuel.  Each  of  these 
alternative  standards  would  achieve 
emission  reductions  equivalent  to  the 
proposed  emission  standard,  as  they  are 
based  on  the  performance  of  the  MACT 
technology— i.e..  combustion. 


3.  Format  of  the  Standards  for  the 
Bleaching  Component 

The  standards  for  controlling  air 
emissions  from  the  bleaching 
component  are  a  combination  of 
equipment,  design,  work  practice,  and 
emission  standards.  The  standards 
include  requirements  for  enclosures  and 
closed  vent  systems,  as  well  as  for 
reduction  of  HAP  emissions  in  the 
bleaching  component.  The  bleaching 
component  standards  also  include 
applicability  levels  to  identify  those 
bleaching  vents  that  are  not  required  to 
be  controlled.  The  rationale  for  choosing 
the  format  of  the  standards  is  discussed 
below. 

a.  Applicability  Levels.  For  the  same 
reasons  identified  for  the  pulping 
component,  EPA  identified  certain  low 
flow  and  episodic  bleaching  vents  that 
are  not  believed  to  be  controlled  at  the 
floor.  Available  data  indicate  that  these 
minor  bleaching  component  emission 
points  can  also  be  identified  by 
volumetric  flow  rate  or  mass  flow  rate. 
EPA  requests  data  and  solicits  comment 
on  the  types  of  bleaching  component 
ernission  points  that  are  not  controlled 
within  the  industry,  and  on  whether 
volumetric  flow  rate  and  mass  flow  rate 
are  in  fact  good  indicators  of  such 
emission  points.  EPA  is  not  proposing 
to  identify  these  minor  emission  points 
with  a  liquid  phase  HAP  mass  loading 
of  the  combined  streams  entering  the 
process  equipment.  Chemical  reactions 
that  occur  within  the  equipment  change 
the  characteristics  of  the  HAPs  in  the 
equipment,  making  an  entering  mass 
loading  limit  not  representative  of 
emission  potential.  EPA  solicits 
comment  and  requests  data  on  whether 
a  HAP  mass  loading  for  streams  entering 
the  process  equipment  would  be  an 
appropriate  format. 

b.  Bleaching  Component  Enclosures 
and  Closed  Vent  Systems.  A 
combination  of  equipment  and  work 
practice  standards  is  proposed  for 
bleaching  component  enclosures  and 
closed  vent  systems.  These  standards 
are  proposed  to  ensure  that  all  open 
process  equipment  is  enclosed  such  that 
a  negative  pressure  drop  is  maintained 
at  each  enclosure  opening  and  that  all 
ernissions  from  process  equipment 
within  the  bleaching  component  are 
transported  to  the  control  device  via  a 
closed  vent  system  with  no  detectable 
emissions.  Proper  work  practices  are 
needed  to  ensure  that  the  equipment 
will  capture  and  convey  all  emissions. 
The  proposed  work  practice  includes 
periodic  monitoring,  inspections,  and 
repair.  An  emissions  standard  was  not 
a  reasonable  format  for  bleaching 
component  closed  vent  systems  for  the 


same  reasons  discussed  in  Section 
X.G.2.b  for  the  pulping  component. 

c.  Reduction  of  HAP  in  the  Bleaching 
Component  Emissions.  An  emission 
standard  is  proposed  for  the  bleaching 
component  emission  points.  The 
proposed  emission  standard  is  a  weight 
percent  reduction,  which  is  based  on 
the  efficiency  of  the  MACT  technology 
(scrubbing).  A  mass  emission  limitation 
was  not  appropriate  for  bleaching 
component  emission  points  because 
variation  within  the  industry,  including 
capacity  and  processes  utilized,  greatly 
aflects  emission  rates;  and  data  were  not 
available  to  determine  the  mass 
limitations  that  would  address  this 
variation. 

4.  Format  of  the  Standards  for  the 
Process  Wastewater  Component 

EPA  is  prof)osing  standards  for 
process  wastewater  stream  emissions 
within  the  process  wastewater 
component  of  this  source  category.  To 
ensure  that  emissions  are  captured  and 
conveyed  to  a  control  device,  the 
proposed  standards  include 
requirements  for 

•  An  enclosed  process  wastewater 
collection  and  treatment  system; 

•  Treatment  to  reduce  the  HAP 
concentration  in  the  process  wastewater 
streams;  and 

•  Conveyance  of  emissions  vented 
from  the  process  wastewater  treatment 
device  and  the  enclosed  process 
wastewater  collection  system  in  a  closed 
vent  system  to  a  control  device. 
Applicability  levels  are  included  in  the 
process  wastewater  component 
standards  to  identify  those  process 
wastewater  streams  that  are  not  required 
to  be  controlled. 

a.  Applicability  Levels.  As  discussed 
in  Section  X.D..  EPA  identified  certain 
process  wastewater  streams  I'  at  are  not 
currently  being  controlled.  These 
include  all  bleaching  process 
wastewater  streams,  and  some  pulping 
process  wastewater  streams.  However, 
defining  the  specific  pulping  process 
wastewater  streams  that  are  not  required 
to  be  controlled  is  not  proposed  because 
mills  define  these  streams  differently.  In 
reviewing  the  emissions  test  data  and 
the  API/NCASI  voluntary  survey  data, 
EPA  determined  that  mills  do  not 
control  process  wastewater  streams  with 
low  concentrations  and  flows. 
Therefore,  EPA  is  proposing 
concentration  and  flow  rate  parameters 
to  identify  pulping  process  wastewater 
streams  that  do  not  require  control.  EPA 
solicits  data  on  the  types  of  pulping 
process  wastewaters  that  are  currently 
steam  stripped,  the  flow  rates  of  these 
process  wastewater  streams,  and  the 
annual  average  HAP  concentration  of 
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these  process  wastewater  streams.  EPA 
also  soKcits  comment  on  whether  it  is 
better  to  name  specific  process 
wastewater  streams  to  be  controlled  or 
to  set  a  concentration  and  flow  rate. 
EPA  sobctts  information  on  defining 
these  Banted  process  wastewater 
streams. 

b.  Wastewater  Collection  and 
Treatment.  Two  fomrats  were 
considered  in  developing  the  proposed 
standards  for  encloied  process 
wastewater  collection  and  treatment 
system  equipment.  These  formats 
included  a  numerical  emission  standard 
and  combination  equipment  and  work 
practice  standard. 

Although  considered  first,  it  was 
determined  that  a  numerical  standard 
would  not  be  feasible  because  it  would 
be  di^icult  to  capture  and  measure 
emissiorts  firom  this  equipment  for  dte 
purpose  of  evaluating  compliance.  Due 
to  the  number  of  openings  and  possible 
emission  points,  accurate  measurement 
would  require  enclosure  of  the  entire 
airspace  around  a  piece  of  equipment. 
This  approach  would  not  be  practical 
for  numerous  equipment  components. 

The  format  selected  was  an 
equipment  and  work  practice  standard. 
Because  the  intent  of  the  standard  is  to 
capture  all  emissions  from  the  process 
wastewater  collection  and  treatment 
equipment,  an  equipment  standard  is 
appropriate.  The  standard  requires  the 
installation  and  proper  maintenance  of 
roofs,  covers,  lids,  water  seals,  and 
enclosures  on  tanks,  surface 
impoundments,  containers,  and 
individual  drain  systems.  The  work 
practices  would  be  required  to  ensure 
proper  operation  and  maintenance  of 
the  equipment.  The  proposed  work 
practices  include  periodic  monitoring, 
inspection,  and  repair. 

The  proposed  standards  would 
require  that  emissions  from  process 
wastewater  collection  and  treatment 
system  equipment  be  controlled  from 
the  point  of  generation  of  the  process 
wastewater  stream  until:  It  enters  the 
treatment  device;  or  it  reaches  a 
controlled  piece  of  equipment  to  which 
it  is  being  recycled  (e.g..  a  washer)  that 
is  subject  to  the  standards  for  the 
pulping  or  bleaching  components  being 
proposed  today. 

c.  Reduction  of  HAP  Concentration  in 
the  Process  Wastewater  Streams.  Three 
equivalent  fonnats  are  proposed  for 
redaction  of  process  wastewater  stream 
HAP  concentration:  a  numerical  format, 
an  equipment  design  and  operational 
format,  and  an  equipment  and  work 
practice  standard.  Another  format,  a 
laass  removal  standard,  is  not  proposed. 
(1)  NuBerica)  Format.  Tvro  alternative 
numerical  emission  limitation  formats 


are  proposed  to  provide  sources  with  a 
maximum  degree  of  operational 
ilexibtlity  in  complying  with  the 
standards.  These  emissia*  limitation 
formats  are:  A  mass  perc»it  reduction  of 
HAP  in  the  process  wastewater  stream 
or  an  effluent  coiKentratioo  limitation 
for  HAP.  The  rationale  for  providing 
alternative  emission  limitations  based 
on  both  a  percent  reduction  aitd  an 
effluent  concentration  is  siven  below. 

The  percent  reduction  tormat  is  based 
on  the  organic  HAP  remov^  efficiency 
of  a  steam  stripper;  however,  any 
treatment  process  that  can  achieve  the 
proposed  efficiency  can  be  used  to 
comply  with  the  standard  (e.g.. 
biological  treatment).  Percent  reduction 
was  chosen  because  it  is  the  best 
representation  of  control  technology 
performance. 

The  effluent  concentration  limitations 
are  also  based  on  the  performance  of  a 
steam  stripper.  Effluent  concentration 
limitations  are  provided  as  alternatives 
to  the  percent  reduction  standard  to 
allow  compliance  flexibility  for 
facilities  required  to  treat  process 
wastewater  streams  having  low  organic 
HAP  concentrations.  Requiring  a 
percent  reduction  standard  alone  for 
these  process  wastewater  streams  would 
not  be  reasonable.  At  very  low 
concentrations,  it  is  technically  much 
more  difiicuh  and  costly  to  achieve  the 
same  level  of  percent  reduction. 

(2)  Equipment  Design  and  Operational 
Format.  Another  regulatory  format 
proposed  for  process  wastewater  stream 
treatment  is  an  equipment  design  and 
operational  format.  The  equipment 
standard  consists  of  the  installation  of  a 
steam  stripper  designed  and  operated  at 
specified  parametric  levels.  The 
specifications  for  the  steam  stripper 
were  developed  to  provide  a  standard 
piece  of  equipment  (with  associated 
operating  conditions)  that  can  achieve 
either  the  mass  percent  HAP  removal  or 
the  efflyent  concentration  of  HAP. 

This  equipment  design  and 
operational  format  was  included  to 
provide  an  alternative  means  of 
compliance  that  all  sources  would  be 
able  to  use,  while  achieving  the  desired 
emission  reduction. 

(3)  Equipment  and  Work  Practice 
Format.  A  final  equivalent  standard 
proposed  for  controlling  process 
wastewater  emissions  is  an  equipment 
and  work  practice  standard.  This  format 
is  based  on  the  recycling  of  process 
wastewater  in  a  closed  collection  system 
to  a  controlled  piece  of  equipment.  A 
controlled  piece  of  equipment  is  defined 
as  any  unit  requiring  control  under  the 
proposed  standards  for  pulping,  such  as 
a  brownstock  washer.  When  recycling  is 
used,  process  wastewater  emissions  are 


controlled  with  equipment  emissions, 
and  the  process  wastewater  is  reused. 
This  format  is  proposed  to  encourege 
chemical  recovery  and  pollution 
prevention. 

(4)  Mass  Removal.  EPA  is  not 
proposing  a  required  mass  removal 
format  as  a  standard  for  controlKng 
emissions  from  process  wastewaters. 
The  Agency  solicits  comment  on  this 
approach,  however,  specifically  on  the 
HAP  emission  reductions  that  could  be 
achieved  and  on  whether  a  mass 
removal  would  be  a  preferable  format  to 
that  of  the  standards  proposed. 

d.  Vlent  Collection  ana  Vapor 
Recovery  or  Destruction  Device.  HAPs 
are  emitted  from  vents  on  process 
wastewater  treatment  devices  such  as 
steam  strippers  and  from  vents  on 
covered  process  wastewater  collection 
units  such  as  clarifiers  aird  function 
boxes.  The  equipment  and  work 
practice  standards  for  closed  vent 
systems  that  are  proposed  for  pulping 
component  emission  points  are  also 
proposed  for  vents  on  wastewater 
control  devices.  An  emission  standard  is 
generally  appropriate  for  vapor 
destruction  devices  used  to  control 
vapor  streams  containing  HAP  from 
transport,  handling,  and  treatment 
equipment.  The  emission  standard  that 
is  proposed  for  pulping  component 
emissions  is  also  proposed  for 
controlling  vent  emissions  from  process 
wastewater  control  devices. 

H.  Selection  of  Numerical  Values  in 
Emission  Standards 

This  section  discusses  the  rationale 
for  the  selection  of  the  standards  for  the 
pulping,  bleaching,  and  process 
wastewater  components  of  the  source 
category.  The  selection  of  appHcabiUty 
levels,  numerical  limitations  for  the 
emission  standards,  and  design 
parameters  is  also  included. 

1.  Selection  of  Standards  for  the  Pulping 
Component 

The  selection  of  applicability  levels, 
emission  limitations,  and  equivalent 
standards  for  the  pulping  component  is 
discussed  in  ^his  section. 

a.  Applicability  Levels.  As  discussed 
in  Section  X.G.,  certain  minor  emission 
points  within  the  pulping  process  are 
not  required  to  be  controlled  by  the 
proposed  standards.  The  following 
applicability  levels  were  established  to 
identify  those  points  that  are  not 
required  to  be  controlled: 

•  Individual  process  emission  points 
from  enclosed  process  equipment  that 
maintain  either  a  volumetric  flow  rate 
less  than  O.OOSO  ^andard  cubic  meters 
per  minute  (scmm).  mass  flow  rates  less 
than  0.230  kilograms  of  total  HAP  per 
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hour  (Kg/hr).  or  mass  flow  rates  less 
than  0.0010  kilograms  of  total  HAP  per 
megagram  of  air  dry  pulp  produced  (Kg 
HAP/Mg  ADP);  or 

•  Process  equipment  with  the  sum  of 
all  pulp  and  process  wastewater  streams 
entering  the  process  equipment 
maintaining  a  HAP  mass  loading  of  less 
than  0.050  kilograms  of  total  HAP  per 
megagram  of  ADP.  Since  MACT  was 
determined -to  be  the  floor  level  of 
control,  the  numerical  applicability 
levels  are  set  to  control  emission  points 
that  are  controlled  at  the  floor.  EPA 
requests  comment  on  whether  these 
numerical  applicability  levels  are 
appropriate  for  identifying  pulping 
component  emission  points  that  are  not 
controlled. 

b.  Emission  limitations  for  the 
Pulping  Component.  Two  alternatives 
that  achieve  equivalent  emission 
reduction — a  percent  reduction  and  an 
outlet  concentration —  are  proposed  for 
the  pulping  component  emission 
standards.  A  98  percent  reduction  of 
HAP  emissicHis  was  chosen  based  upon 
the  efficiency  achievable  by  the  floor 
level  control  technology  of  combustion 
in  an  incinerator,  boiler,  lime  kiln,  or 
recovery  furnace.  A  20-ppmv  HAP 
outlet  concentration  corrected  to  three 
percent  oxygen  was  selected  as  an 
equivalent  alternative  to  98-percent 
reduction  for  incinerators.  The  ^rcent 
control  is  based  upon  an  EPA  analysis 
of  thermal  incinerator  performance  for 
NSPS  (used  to  support  the  SOCMI 
distillaticHi  reaction,  and  air  oxidation 
NSPS)  and  of  incinerator  performance 
for  vex:  (See  BID).  Because  most  of  the 
HAP  from  pulping  component  and 
process  wastewater  emissions  is  also 
VOC,  the  reduction  efficiency  for  total 
HAP  was  determined  to  be  the  same  as 
that  for  VCXl  Incinerators  combusting 
vent  streams  with  concentrations  less 
than  1,000  ppmv  may  not  be  able  to 
demonstrate  98  ptercent  control,  but  can 
achieve  outlet  concentrations  of  HAP 
less  than  20  ppmv  corrected  to  three 
percent  oxygen. 

c  Design  and  Equipment  Standard  for 
Combustion  Devices.  The  minimum 
temperature  of  1600*  F  and  residence 
time  of  0.75  seumds  in  an  incinerator 
are  required  for  the  equivalent 
equipment  standard.  These  values  are 
based  on  the  results  of  EPA  analysis  of 
incinerator  efficiencies  mentioned 
above.  The  minimum  temperature  and 
residence  time  ensure  that  HAP 
emissions  are  reduced  to  the  level 
achieved  by  the  emission  limit  standard. 

Analyses  also  showed  that  when  vent 
streams  are:  Introduced  with  the 
primary  fuel  to  boilers,  lime  kilns, 
recovery  furnaces;  or  introduced  into 
the  flame  zone  of  such  devices,  over  98 


percent  reduction  is  achieved  due  to  the 
high  temperatures  and  residence  tiroes 
typical  of  such  combustion  devices.  For 
this  reason,  an  equivalent  equipment 
and  design  standard  is  to  route  all 
emission  gas  streams  with  the  primary 
fuel  or  into  the  flame  zone  of 
combustion  devices. 

d.  Equipment  Standard  for  Enclosures 
and  Qosed  Vent  Systems.  All  HAP 
emissions  from  pulping  component 
emission  points  subject  to  control  must 
be  captured  and  transported  in  a  closed 
vent  system  with  no  detectable  leaks. 
These  standards  are  proposed  to  ensure 
that  all  open  process  equipment  is 
enclosed  such  that  a  negative  pressure 
drop  is  maintained  at  each  enclosure 
opening,  and  that  all  emissions  from 
process  equipment  within  the  pulping 
component  are  transported  to  the 
control  device  via  enclosed  piping  and 
duct  work  with  no  detectable  leaks.  No 
detectable  leaks  are  determir^  by  a 
portable  hydrocarbon  detector  reading 
of  less  than  500  parts  per  million  above 
background.  Specifications  for  by- pass 
lines  are  also  included  to  ensure  that 
emission  point  gas  streams  are  not 
diverted  to  the  atmosphere. 

2.  Selection  of  Standards  for  the 
Bleaching  Component 

The  selection  of  applicability  levels, 
emission  limits,  and  alternative 
standards  for  the  bleaching  component 
is  discussed  in  this  section. 

a.  Applicability  Levels.  As  discussed 
in  Section  X.G..  certain  minor  emission 
points  within  the  bleaching  component 
are  not  intended  to  be  controlled  by  the 
proposed  standards.  The  following 
applicability  levels  were  established  to 
identify  those  individual  process 
emission  points  that  are  not  required  to 
be  controlled — emission  points 
maintaining  either: 

•  Volumetric  flow  rate  less  than 
0.0050  scmm; 

•  Mass  flow  rate  less  than  0.Z30 
kilograms  of  total  HAP  per  hour;  or 

•  Mass  flow  rate  less  than  0.0010 
kilograms  of  total  HAP  per  megagram  of 
air  dry  pulp  produced.  Since  MACT  was 
determined  to  be  the  floor  level  control, 
the  numerical  applicability  levels  are  set 
to  control  emission  points  that  are 
controlled  at  the  floor.  EPA  requests 
comment  on  whether  these  numerical 
applicabiUty  levels  are  appropriate  for 
identifying  bleaching  component 
emission  points  that  are  not  controlled. 

6.  Numerical  Limitation.  A  99  percent 
reduction  of  the  total  HAP  mass  in  the 
vent  stream  was  chosen  based  upon  the 
efficiency  achievable  by  the  floor  level 
control  technology,  which  is  scrubbing. 
The  efficiency  was  selected  based  upon 
data  from  NCASI  Bulletin  616. 


According  to  the  report,  the  best 
performing  scrubbers  are  designed  with 
a  c(Hitrol  efficiency  of  99  percent  for 
chlorine  and  chlorine  dioxide. 
Engineering  equations  and  models  were 
used  to  determine  the  efficiency  for 
other  HAP  compounds,  including 
hydrochloric  acid  and  methanol.  Using 
scrubber  design  specifications,  scrubber 
efficiencies  for  these  compounds,  which 
comprise  the  majority  of  total  HAP 
emissions  from  the  bleach  plant,  were 
estimated  to  be  99  percent.  EPA  requests 
comment  on  the  removal  efficiency  of 
scrubbers — specifically  fw  methanol, 
chloroform,  chlorine,  and  any 
additional  HAP  compounds. 

c.  Enclosures  and  Closed  Vent 
Systems  Standards.  Bleaching  emission 
points  subject  to  control  are  required  to 
meet  the  same  enclosure  and  dosed 
vent  system  standards  that  are 
applicable  for  the  pulping  component. 

3.  Standards  for  the  Process  Wastewater 
Com|>onent 

a.  Applicability  Levels.  As  discussed 
in  Section  X.G..  EPA  set  applicability 
levels  to  identify  those  pulping  process 
wastewater  streams  that  are  not 
controlled  at  the  floor,  and  therefore 
would  not  be  required  to  be  controlled 
by  today's  proposed  standards.  As 
discussed  in  Section  X.G.,  no  bleaching 
process  wastewater  streams  are  requir^ 
to  be  controlled.  According  to  available 
data,  pulping  process  wastewater 
streams  that  are  steam  stripped  typically 
have  an  annual  average  concentration  of 
at  least  500  ppmw  HAP  or  a  flow  rate 
of  at  least  1  ^pm.  Therefore,  the  process 
wastewater  component  of  the  floor  is 
Umited  to  the  application  of  steam 
stripping  for  pulping  process 
wastewater  streams  with  either  HAP 
concentrations  greater  than  or  equal  to 
500  ppmw  or  flow  rates  greater  than  or 
equal  to  1  /pm.  EPA's  intent  in 
establishing  the  500  ppmw  HAP  and  1 
/pm  levels  is  to  differentiate  between 
process  wastewater  streams  that  are 
currently  being  controlled  at  the  MACT  . 
floor  and  those  that  are  not.  During  the 
development  of  today's  proposal,  EPA 
considered  selecting  100  ppmw  HAP  as 
the  threshold  to  differentiate  between 
process  wastewater  streams  that  are 
controlled  at  the  MACT  floor  and  those 
that  are  not.  The  pulp  and  paper 
industry  commented  that  100  ppmw 
HAP  and  1  ^pm  flow  rate  may  require 
more  process  wastewater  streams  to  be 
controlled  than  are  currently  controlled 
at  the  best  sources.  Upon  further 
analysis  of  the  process  wastewater 
stream  data  presented  in  the  BID,  as 
well  as  information  submitted  by  the 
industry,  EPA  determined  that  500 
ppmw  is  an  appropriate  threshold  for 
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identifying  the  floor.  The  industry  has 
undertaken  a  program  to  collect 
additional  process  wastewater  stream 
concentration  data  that  may  be  useful  in 
adjusting  this  concentration  threshold, 
if  necessary,  for  the  final  rule.  EPA 
solicits  comments  and  data  on  whether 
the  500  ppmw  HAP  concentration  and 
1  /pm  flow  rate  identify  those  process 
wastewater  streams  not  currently  being 
controlled. 

b.  Process  Wastewater  Collection 
System.  As  discussed  previously, 
effective  control  of  process  wastewater 
emissions  requires  control  from  the 
point  of  generation  until  treated  to 
comply  with  the  treatment  standard,  or 
until  recycled  to  a  controlled  piece  of 
equipment  that  is  in  compliance  with 
the  pulping  process  component 
standards  (e.g..  a  washer).  Today's 
proposed  standards  require  that 
emissions  be  controlled  during  process 
wastewater  collection  and  transport  in 
piping  or  individual  drain  systems,  and 
during  handling  and  treatment  in 
wastewater  tanks,  containers,  surface 
impoundments,  and  treatment  devices 
by  using  covers,  lids,  water  seals,  roofs, 
and  enclosures  designed  to  reduce 
emissions.  Proper  work  practices, 
including  periodic  monitoring, 
inspection,  and  repair,  are  also  required 
to  ensure  that  the  equipment  will 
control  emissions.  Emissions  from  these 
process  wastewater  collection, 
transport,  and  handling  systems  are 
believed  to  be  significant,  thereby 
requiring  the  use  of  controls  to 
effectively  reduce  air  emissions. 
However,  emissions  are  typically 
greatest  from  turbulent  handling  of 
process  wastewater.  In  quiescent  basins 
such  as  the  clarifiers  used  at  pulp  and 
paper  facilities  upstream  from  biological 
treatment,  emissions  are  much  less 
significant.  For  this  reason,  EPA 
requests  comments  on  the  need  to  cover 
these  quiescent  process  wastewater 
storage  units. 

c.  Process  Wastewater  Treatment. 
Today's  proposed  regulation  provides 
three  equivalent  formats  for 
demonstrating  compliance  with  the 
process  wastewater  treatment 
standards — two  emission  limitations 
and  an  equipment  and  design 
specification,  as  discussed  in  Section 
X.G.4.  The  first  emission  limitation  is  a 
90  percent  removal  of  HAP  from  the 
process  wastewater.  The  90  percent 
removal  is  based  on  the  removal 
efficiency  of  the  floor  level  control 
technology,  which  is  a  steam  stripper 
using  0.18  kilopascals  (kPa)  of  steam  per 
liter  of  process  wastewater  treated. 
However,  the  90  percent  removal  may 
be  achieved  through  other  control 
technologies.  For  example,  another  way 


to  achieve  the  90  percent  removal  is 
through  biological  treatment. 

A  second  emission  limitation  that  is 
provided  as  an  equivalent  format  for 
demonstrating  compliance  with  the 
process  wastewater  treatment  standard 
is  a  total  HAP  concentration  limit  of  500 
ppmw.  This  limitation  is  provided  to 
aUow  additional  flexibility  for  the 
owner  in  demonstrating  compliance 
with  the  process  wastewater  treatment 
standard.  In  addition,  because  process 
wastewater  streams  less  than  500  ppmw 
were  determined  to  have  a  floor  of  no 
control,  treatment  of  process  wastewater 
streams  to  a  concentration  of  less  than 
500  ppmw  generates  a  process 
wastewater  stream  that  would  require 
no  additional  control  from  the  point  at 
which  it  exits  the  steam  stripper. 

As  stated  previously,  the  90  percent 
removal  is  biased  on  the  average  removal 
efficiency  of  those  steam  strippers  using 
at  least  0.18  kPa  of  steam  per  liter  of 
process  wastewater  feed.  EPA  requests 
comment  on  the  efficiency  of  these 
steam  strippers  for  removing  total  HAP, 
and  methanol  specifically. 

An  equipment  and  design  standard 
based  on  the  use  of  a  steam  stripper  is 
proposed  as  a  third  equivalent  format 
for  demonstrating  compliance  with  the 
process  wastewater  treatment  standard. 
If  the  owner  or  operator  installs  and 
operates  a  steam  stripper  in  compliance 
with  the  following  requirements,  an 
equivalent  emission  reduction  to  that 

firovided  with  the  numerical  emission 
imits  is  achieved.  These  design  and 
operating  parameters  include: 

•  Counter  current  flow  configuration 
with  a  minimum  of  8  theoretical  trays 
in  the  stripping  section  of  the  column, 

•  A  mirtimum  steam  flow  rate  of  0.18 
kPa  of  steam  per  liter  of  process 
wastewater  feed  with  steam  of  at  least 
149  degrees  Centigrade  and  276 
kilograms  gauge  pressure, 

•  Minimum  process  wastewater 
column  feed  temperature  of  96  degrees 
Centigrade,  and 

•  Maximum  liquid  loading  of  44.600 
liters  per  hour  per  square  meter. 

d.  Vent  Collection  of  Vapor  Becovery 
or  Destruction.  HAPs  are  emitted  from 
vents  on  enclosed  or  covered  process 
wastewater  collection  and  treatment 
system  devices  such  as  individual  drain 
systems  and  steam  strippers.  These 
emissions  are  required  to  be  vented 
through  a  closed  vent  system  meeting 
the  same  requirements  as  those 
proposed  for  the  pulping  component 
emission  points.  The  closed  vent  system 
must  route  these  vapors  to  a  vapor 
recovery  or  destruction  device  achieving 
at  least  a  98  percent  destruction  or 
recovery.  This  limitation  is  based  on  the 


efficiency  of  a  combustion  device,  as 
discussed  previously. 

Because  oiological  treatment  units 
destroy  the  HAP  in  the  process 
wastewater,  a  well-operated  biological 
treatment  unit  is  not  required  to  be 
covered  and  vented  to  vapor  recovery 
and  destruction.  Instead,  today's 
proposed  regulation  requires  an  owner 
or  operator  electing  to  use  a  biological 
treatment  unit  to  meet  the  90  percent 
removal  requirement  by  demonstrating 
that  90  percent  of  the  HAP  entering  the 
biological  treatment  unit  is  being 
destroyed  and  not  emitted. 

/.  Selection  of  Continuous  Monitoring 
Requirements 

Section  114(a)(3)  of  the  CAA  requires 
enhanced  monitoring  of  control  devices 
by  all  major  stationary  sources.  Section 
70.6  of  the  promulgated  operating 
permit  rule  (57  FR  32250)  requires  the 
submission  of  "compliance 
certiHcations"  to  ensure  continuous 
compliance  from  sources  subject  to  the 
operating  permit  rule.  In  light  of  these 
requirements,  EPA  has  considered  how 
sources  subject  to  this  NESHAP  would 
demonstrate  continuous  compliance 
with  standards  for  the  pulping, 
bleaching,  and  process  wastewater 
components  of  the  regulation. 

EPA  considered  three  monitoring 
options:  The  use  of  continuous  emission 
monitors  (OEMs)  to  measure  total  HAP, 
the  use  of  CEMs  for  surrogate 
compounds  such  as  methanol,  chlorine. 
VOC,  or  total  hydrocarbons  (THCs)  as 
surrogate  for  total  HAP,  or  the 
continuous  monitoring  of  control  device 
operating  parameters. 

The  first  two  options  were  determined 
to  be  unreasonable  for  this  industry. 
Continuous  emission  monitors  for  total 
HAP  are  currently  not  available  and  it 
is  technically  not  possible  to  monitor 
each  individual  HAP.  It  may  be 
technically  feasible  to  monitor  VOC  or 
THCs  as  a  surrogate  for  total  HAP 
through  the  use  of  a  flame  ionization 
analyzer  (FIA).  However,  the  FIA  does 
not  speciate  compounds.  At  the  outlet  of 
a  combustion  device,  it  will  measure  the 
ionization  potential  of  the  uncombusted 
fuel  and  products  of  incomplete 
combustion  in  addition  to  the 
uncombusted  components  of  the  gas 
stream,  thus  biasing  monitoring  results. 
Additionally,  FLAs  do  not  respond 
equally  to  all  VOC  or  HAPs,  and  a 
correlation  of  VOC  or  THC  to  HAP 
compounds  present  in  pulp  and  bleach 
vent  streams  has  not  been  established. 
Because  an  FIA  or  similar  device  would 
be  an  extra  burden  on  the  industry 
without  increasing  the  accuracy  of 
compliance  demonstrations,  this  option 
was  determined  to  be  unreasonable. 
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The  continuous  monitoring  of  control 
device  operating  parameters,  established 
during  the  (>erfonnance  test  or  specified 
through  design,  is  used  to  determine 
whether  craitinuous  compliance  is 
achieved.  Failure  to  maintain  the 
established  values  for  these  parameters 
would  be  an  enforceable  violation  of  the 
emission  limits  of  today's  proposed 
standards.  Some  of  the  process 
parameters  are  already  monitored  as 
part  of  normal  operation.  Therefore, 
continuous  compliance  is  assured 
without  imposing  an  additional, 
unnecessary  burden  on  the  facility.  The 
specific  parameters  that  need  to  be 
monitored  for  each  component  are 
discussed  below. 

1.  Pulping  Process  Continuous 
Monitoring  Requirements 

In  the  proposed  rule,  owners  or 
operators  are  required  to  enclose  and 
vent  emissions  from  the  pulping  process 
component  into  a  closed  vent  system 
and  control  those  emissions  as  specifled 
in  the  regulation. 

a.  Enclosure  and  Closed  Vent  System 
Monitoring  Requirements.  The  proposed 
rule  establishes  requirements  to  ensure 
that  negative  pressure  is  maintained  on 
enclosures  and  that  emissions  are 
routed  through  a  closed  vent  system 
with  no  detectable  leaks.  If  the  closed 
vent  system  contains  bypass  lines,  the 
prop<»ed  standards  require  the  owner  or 
operator  to  ensure  emissions  are  not 
bypassing  the  control  device. 

An  initial  performance  test  must  be 
conducted  to  ensure  that  negative 
pressure  is  maintained  on  all  openings 
of  each  enclosure  and  a  monthly 
inspection  must  be  performed  to 
confirm  that  any  enclosure  openings 
that  were  closed  during  the  performance 
est  remain  closed. 
\  To  ensure  continuous  compliance 
with  the  requirement  of  no  detectable 
leaks  from  the  enclosure  and  closed 
vent  system,  monitoring  with  a  portable 
hydrocarbon  detector  is  required  to  be 
performed  initially  and  annually,  along 
with  a  program  of  monthly  visible 
inspections  of  the  ductwork,  piping,  and 
connections  to  covers  for  evidence  of 
visible  defects.  If  visible  defects  in  the 
closed  vent  system  are  observed, 
readings  greater  than  500  ppmv  above 
background  are  measured,  or  enclosure 
openings  do  not  have  negative  pressure, 
a  first  effort  to  repair  the  closed  vent 
system  must  be  made  as  soon  as 
practicable  and  no  later  than  5  calendar 
days.  The  repair  must  be  completed  no. 
later  than  15  calendar  days  after 
identification. 

To  ensure  the  control  device  is  not 
being  bypassed  if  bypass  lines  are 
present,  owners  or  operators  must 


install,  calibrate,  maintain,  and  operate 
according  to  manufacturer's  instructions 
a  How  indicator  that  provides  a  record 
of  emission  point  gas  stream  flow  at 
least  once  every  15  minutes.  As  an 
alternative,  the  proposed  rule  allows 
bypass  lines  to  be  sealed  in  the  closed 
position  and  visually  inspected  every 
month  to  ensure  they  are  being 
maintained  in  the  closed  position.  The 
use  of  flow  indicators  or  seals  on  the 
bypass  lines  ensures  that  process  vent 
streams  are  continuously  being  routed 
to  the  control  device. 

b.  Control  Device  Monitoring 
Requirements.  Owners  or  operators  can 
demonstrate  compliance  with  the 
requirements  for  pulping  component 
emission  points  either  by  conducting  an 
initial  performance  test  to  establish 
parameters  that  achieve  98  percent 
destruction  or  by  meeting  the  design 
requirements.  Owners  or  operators 
using  an  incinerator  to  comply  with  the 
pulping  component  requirements  are 
required  to  install,  calibrate,  operate, 
and  maintain  according  to 
manufacturers'  instructions  a 
tnnperature  monitoring  device 
measuring  firebox  temperature,  and 
equipped  with  a  continuous  recorder. 
The  continuous  monitoring  of 
temperature  within  the  firebox  ensures 
compliance  with  the  required  percent 
emission  reduction  or  outlet 
concentration  by  measuring  that  the 
combustion  temperature  is  sufficient  to 
ensure  good  combustion  of  HAPs. 
Firebox  temperature  is  typically 
monitored  within  the  pulp  and  paper 
industry  to  ensure  proper  operation  of 
the  incinerator. 

The  continuous  temperature 
monitoring  requirement  described  above 
does  not  apply  to  vent  streams 
introduced  into  recovery  furnace  with 
the  primary  fuel  or  into  the  flame  zone. 
These  devices  operate  at  temperatures 
and  residence  times  that  EPA  has 
concluded  will  ensure  compliance  with 
the  emission  limits  (at  least  98  percent 
reduction  of  total  HAP).  Therefore,  if  the 
vent  stream  is  routed  to  the  devices  as 
described  above  and  enters  at  the 
specified  locations,  continuous 
compliance  is  demonstrated. 

The  proposed  rule  requires 
continuous  compliance  and  does  not 
account  for  downtime  associated  with 
existing  combustion  devices  such  as  the 
lime  kiln  and  recovery  furnace.  Pulp 
mills  are  assumed  to  operate  and  vent 
emissions  to  these  existing  devices 
during  pulping  process  operations,  or 
vent  emissions  to  a  stand-alone 
incinerator.  EPA  requests  comments 
concerning  continuous  compliance 
associated  with  utilizing  existing 
combustion  devices,  such  as  data  on 


downtimes  and  frequencies  while 
pulping  oi)erations  continue,  capacity 
utilization,  retrofit  information,  and 
current  back-up  operations. 

2.  Bleaching  Process  Continuous 
Monitoring  Requirements 

The  owner  or  operator  is  required  in 
the  proposed  rule  to  enclose  and  vent 
emissions  from  the  bleaching 
component  into  a  closed  vent  system 
and  control  those  emissions  as  spedfled 
in  the  regulation. 

a.  Enclosure  and  Closed  Vent  System 
Monitoring  Requirements.  Monitoring 
requirements  for  bleaching  component 
closed  vent  systems  are  the  same  as 
those  described  in  Section  X.I.l.a  for  the 
pulping  process  component. 

b.  Control  Device  Monitoring 
Requirements.  Owners  or  operators 
using  a  gas  scrubber  to  comply  with  the 
emission  limits  specified  for  the 
bleaching  area  are  required  to  install, 
calibrate,  operate,  and  maintain 
according  to  manufacturers' 
specifications  continuous  monitors  with 
continuous  recorders  of: 

•  The  pH  of  the  gas  scrubber  effluent, 

•  The  flow  of  the  gas  scrubber  vent 
gas  inlet,  and 

•  The  gas  scrubber  liquid  influent 
flow  rate.  Monitoring  the  pH  ensures 
sufficient  excess  caustic  needed  for  total 
HAP  removal.  Monitoring  the  gas  stream 
and  liquid  stream  flows  ensures  the 
proper  liquid-to-gas  ratio  needed  for 
total  HAP  removal.  All  of  these 
parameters  are  set  during  the  initial 
performance  test  that  demonstrates 
required  total  HAP  reduction.  Liquid 
and  gas  flow  rates,  as  well  as  pH,  are 
typically  monitored  under  current 
industry  practices  to  ensure  continuous 
proper  scrubber  operation;  therefore 
continuous  compliance  of  the  gas 
scrubber  with  the  required  control 
levels  can  be  ensured  without  imposing 
additional  burden.  The  Agency  requests 
comment  and  data  on  the  use  of  a 
design  scrubber,  speciftcaliy  on  the 
parameters  that  would  ensure  90 
percent  reduction  to  allow  facilities  to 
avoid  compliance  testing,  including 
flow  rate  and  pH. 

3.  Process  Wastewater  Continuous 
Monitoring  Requirements 

The  proposed  standards  include 
requirements  for  continuous  monitoring 
to  ensure  that  owners  suppress  and 
capture  emissions  from  the  process 
wastewater  collection  system,  treat  the 
process  wastewater  to  reduce  the  HAP 
concentration,  and  convey  emissions 
from  the  process  wastewater  collection 
and  treatment  to  a  control  device  as 
specified  in  the  regulation. 
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a.  Process  Wastewater  Collection.  The 
standards  require  monitoring  to  ensure 
that  the  process  wastewater  collection 
system  equipment — including  tanks, 
siuface  impoundments,  containers,  and 
drain  systems — is  operated  with  no 
detectable  leaks.  The  standards  require 
owners  or  operators  to  demonstrate 
initially  and  annually  that  the  system 
has  no  detectable  leaks  according  to  the 
procedures  for  pulping  component 
enclosure  and  closed  vent  systems,  as 
discussed  in  Section  X.I.I. a.  The 
standards  also  include  a  requirement  for 
weekly  inspection  of  the  process 
wastewater  collection  system  to  detect 
and  repair  any  leaks  in  the  system. 

b.  Process  Wastewater  Treatment.  The 
proposed  regulation  requires  each 
owner  or  operator  using  a  steam  stripper 
to  comply  with  the  emission  limit  or 
design  and  equipment  standards 
S{)ecified  for  process  wastewaters  to 
install,  calibrate,  operate,  and  maintain 
according  to  manufacturers' 
specifications  continuous  monitors  with 
continuous  recorders  of: 

•  The  mass  rate  of  process  wastewater 
fed  to  the  stripper, 

•  The  mass  rate  of  steam  fed  to  the 
stpipjper.  and 

•  The  process  wastewater  column 
feed  temperature.  These  parameters  are 
either  established  during  an  initial 
performance  test  or  according  to  design 
specification  in  the  regulation.  They  are 
typically  monitored  in  the  industry  to 
ensure  proper  operation;  therefore 
ensuring  continuous  compliance  of  a 
steam  stripper  with  the  specified 
requirements  for  HAP  removal  requires 
no  additional  monitoring  burden. 

Owners  or  operators  using  a  biological 
treatment  unit  to  achieve  a  90  percent 
total  HAP  reduction  across  the  unit  are 
required  to  monthly  measure  the 
methanol  or  HAP  concentration  in  the 
influent  and  eflluent,  and  identify 
appropriate  parameters  to  be  monitored 
to  ensure  continuous  compliance.  These 
parameters  must  be  determined  during 
the  initial  performance  test  as 
demonstrated  to  the  Administrator's 
satisfaction,  and  monitored  accordingly. 
The  NCASI  is  collecting  information  on 
the  effectiveness  of  biological  treatment 
units  and  monitoring  techniques.  One 
potential  method  they  have  suggested  is 
the  monitoring  of  inlet  and  outlet 
soluble  BOD.  EPA  requests  comments 
on  applicable  monitoring  parameters  for 
biological  treatment  units  and 
supporting  data  on  biorates  and 
corresponding  parameters  for 
monitoring. 

c.  Enclosure  and  Closed  Vent  System 
Monitoring  Requirements.  Enclosure 
and  closed  vent  system  and  vapor 
control  monitoring  requirements  for 


combustion  of  the  vent  streams  from 
process  wastewater  collection  and 
treatment  are  identical  to  those 
discussed  for  the  pulping  process 
component  monitoring  requirements. 

/.  Selection  of  Reporting  and 
Recordkeeping  Requirements 

Under  Section  114(a]  of  the  CAA,  the 
Administrator  may  require  any  owner  or 
operator  of  an  affected  source  to 
establish  and  maintain  records;  make 
reports;  use  and  maintain  monitoring 
equipment;  use  such  audit'procedures. 
or  methods;  and  provide  such  other 
information  as  EPA  may  reasonably 
require.  The  general  requirements  for  all 
affected  sources  are  presented  in  the 
proposed  NESHAP  General  Provisions 
in  40  CFR  part  63,  subpart  A  (58  PR 
42760;  August  11, 1993)  hereafter 
referred  to  as  the  proposed  General 
Provisions). 

The  proposed  rule  would  specifically 
require  sources  to  submit  the  following 
five  types  of  reports: 

•  Initial  Notification, 

•  Notification  of  Performance  Tests, 

•  Notification  of  Gompliance  Status, 

•  Exceedance  Reports,  and 

•  Quarterly  Summary  Reports. 
These  reporting  requirements  are 
consistent  with  the  proposed  General 
Provisions.  The  purpose  and  contents  of 
each  of  these  reports  are  described  in 
this  section,  and  differences  between 
today's  proposed  standards  and  the 
proposed  General  Provisions  are  noted. 
Reports  are  to  be  submitted  to  the 
Administrator  of  EPA,  an  EPA  regional 
office,  a  State  agency,  or  other  authority 
that  has  been  delegated  the  authority  to 
implement  this  rule.  In  most  cases, 
reports  will  be  sent  to  State  agenciel 
Addresses  are  provided  in  the  proposed 
General  Provisions. 

The  exceedance  and  summary  reports 
are  not  required  for  emission  points  that 
are  not  required  to  be  controlled  under 
the  standards  for  the  pulping,  bleaching, 
and  process  vt^astewater  components. 

Records  of  reported  information  and 
other  information  necessary  to 
document  compliance  with  the 
regulation  are  generally  required  by  the 
proposed  General  Provisions  to  be  kept 
for  five  years.  A  few  records  pertaining 
to  equipment  design  would  be  kept  for 
the  life  of  the  equipment. 

1.  Initial  Notification 

The  proposed  rule  would  require 
owners  or  operators  who  are  subject  to 
the  standards  to  submit  an  Initial 
Notification.  This  report  will  establish 
an  early  dialog  between  the  source  and 
the  regulatory  agency,  allowing  both  to 
plan  for  compliance  activities.  The 
notice  is  due  45  days  after  the  date  of 


promulgation  for  existing  sources.  For 
new  sources,  it  is  due  180  days  before 
commencement  of  construction  or 
reconstruction,  or  45  days  after 
promulgation  of  today's  proposed 
standards,  whichever  is  later. 

The  notification  must  include  the 
owner  or  operator's  name  and  address, 
the  source's  location,  a  brief  description 
of  the  processes  at  the  source  that  are 
subject  to  the  proposed  standards,  and 
which  provisions  may  apply  (e.g., 
pulping,  bleaching,  and/or  wastewater 
component).  A  description  of  the 
source's  compliance  strategy,  including 
a  detailed  identification  of  emission 
points,  must  be  included  in  the  Initial 
Notification.  The  Initial  Notification 
must  also  include  a  statement  of 
whether  the  source  can  achieve 
compliance  by  the  specified  compliance 
date.  If  a  particular  source  anticipates  a 
delay  that  is  beyond  its  control,  it  will 
be  important  for  the  owner  or  operator 
to  discuss  the  problem  with  the 
regulatory  authority  as  early  as  possible. 
Pursuant  to  Section  112(d)  of  the  CAA, 
the  proposed  rule  has  provisions  for  1- 
year  compliance  extensions  to  be 
granted  on  a  case-by-case  basis. 

2.  Notification  of  Performance  Tests 

The  Notification  of  Performance  Tests 
informs  EPA  of  the  owner  or  operator's 
intention  to  conduct  performance  tests 
of  control  equipment  and  performance 
evaluations  of  continuous  monitoring 
systems.  The  notification  must  be 
submitted  at  least  75  calendar  days 
before  the  performance  tests  are 
scheduled  to  begin  to  allow  EPA  to 
review  and  approve  the  site-specific  test 
plans  and  to  have  an  observer  present 
during  the  tests. 

3.  Notification  of  Compliance  Status 

The  Notification  of  Compliance  Status 
must  be  submitted  by  registered  letter 
before  the  close  of  business  on  the  45th 
day  following  the  completion  of  the 
relevant  performance  tests  or  other 
compliance  demonstration  activities. 
The  notification  contains  the 
information  necessary  to  demonstrate 
that  compliance  has  been  achieved, 
such  as  the  methods  used,  control 
device  performance  test  results,  and 
continuous  monitoring  system 
performance  evaluations.  The  methods 
that  will  be  used  to  determine 
continuing  compliance  are  also 
included  in  the  notification,  such  as 
descriptions  of  the  monitoring  and 
reporting  requirements  and  test 
methods. 

Another  type  of  information  to  be 
included  in  the  Notification  of 
Compliance  Status  is  the  specific  range 
for  each  monitored  parameter  for  each 
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emission  point,  and  the  rationale  for 
why  this  range  demonstrates  continuous 
compliance  with  the  emission  limit.  As 
an  example,  for  an  emission  point 
controlled  by  the  incinerator,  the 
notification  would  include  the  site- 
specific  minimum  firebox  temperature 
that  will  ensure  98  percent  emission 
reduction  by  the  incinerator,  and  the 
data  and  rationale  to  support  this 
minimum  temperature. 


4.  Exceedance  Reports 

Exceedance  Reports  are  required  for 
any  quarter  where  an  exceedance  of  a 
monitored  parameter  is  noted.  This 
would  include  reporting  when  a  process 
parameter  does  not  meet  compliance 
levels  established  in  the  compliance 
report,  as  well  as  any  other  operating 
procedures  outlined  in  the  standards 
that  are  not  followed,  including  the 
monthly  inspections  of  the  closed  vent 
system  or  enclosed  wastewater  system. 
These  reports  must  contain  the 
following  information:  The  date  and 
time  of  the  monitoring  parameter 
exceedances;  the  nature  of  any 
malfunction,  start-up,  or  shut-down  not 
completely  consistent  with  the 
submitted  plan  and  an  explanation  why; 
any  corrective  action  taken;  the  total 
process  operating  time  during  the 
reporting  period;  and  information 
concerning  times  when  the  continuous 
monitoring  system  is  not  operating 
properly.  If  an  Exceedance  Report  is 
required,  the  summary  report  for  that 
quarter  must  contain  the  Exceedance 
Report.  A  separate  Exceedance  Report  is 
not  required. 

5.  Quarterly  Summary  Reports 

I  Ia  quarterly  Summary  Report  shall  be 
submitted  for  each  affected  source.  The 
report  contains  the  following 
information:  (1)  The  company  name  and 
address;  (2)  an  identification  of  each 
HAP  monitored  at  the  affected  source; 
(3)  the  beginning  and  ending  dates  of 
the  reporting  period;  (4)  a  brief 
description  of  the  process  units;  (5)  the 
emission  and  operating  parameter 
limitations  specified  in  the  standards; 

(6)  the  monitoring  equipment 
manufacturerfs)  and  model  numbers); 

(7)  the  date  of  the  latest  continuous 
monitoring  system  certification  or  audit; 

(8)  the  total  operating  time  of  the 
affected  source  during  the  reporting 
jjeriod;  (9)  a  summary  of  excess 
emissions;  (10)  continuous  monitoring 
system  performance  summary;  (11)  a 
description  of  any  changes  in  processes, 
controls,  or  monitoring  systems;  and 
(12)  the  name,  title,  and  signature  of  the 
responsible  official  certifying  the 
accuracy  of  the  report.  The  quarterly 
Summary  Report  will  contain  the 


quarterly  Exceedance  Report  if  an 
Exceedance  Report  is  required,  and  a 
separate  Exceedance  Report  will  not  be 
submitted.  This  report  is  consistent  with 
the  General  Provisions. 

6.  Recordkeeping  Requirements 

The  proposed  rule  requires  sources  to 
keep  readily  accessible  records  of 
monitored  parameters.  For  those  control 
devices  that  must  be  monitored 
continuously,  records  that  include  at 
least  one  monitored  value  for  every  15 
minutes  of  operation  are  considered 
sufficient.  These  monitoring  records 
must  be  maintained  for  five  years. 

The  proposed  General  Provisions 
require  the  submittal  of  a  start-up,  shut- 
down, and  malfunction  plan.  Anytime 
an  owner  or  operator  is  not  consistent 
with  the  plan,  accessible  records 
explaining  why  must  be  kept. 

K.  Selection  of  Test  Methods  and 
Procedures 

Test  methods  and  procedures  are 
required  to  ensure  compliance  with  the 
standards  proposed  for  the  pulping, 
bleaching,  and  process  wastewater 
components.  These  proposed  standards 
include  requirements  for  demonstrating 
that  an  emission  point  or  process 
wastewater  stream  does  not  require 
control  or  that  it  is  in  compliance  with 
the  control  requirements.  Requirements 
to  test  for  no  detectable  leaks  from 
control  devices,  enclosure  and  closed 
vent  systems,  and  process  wastewater 
collection  and  treatment  systems  are 
also  included. 

1.  Pulping  Component 

The  proposed  pulping  component 
standards  require  the  use  of  approved 
test  methods  and  procedures  to  ensure 
consistent  and  verifiable  results  for 
demonstrating  that  a  pulping 
component  emission  point  does  not 
require  control,  or  for  demonstrating 
that  the  allowed  emission  levels  are 
achieved  when  controls  are  applied. 
Because  the  majority  of  all  HAP 
emissions  from  the  pulping  component 
are  methanol,  the  owner  or  operator  has 
the  option  of  measuring  methanol 
concentration  and  methanol  emissions 
as  a  surrogate  for  total  HAP. 

As  described  in  Section  X.H.,  all 
pulping  component  emission  points 
(other  than  deckers  and  screens  at 
existing  sources)  must  be  controlled  for 
HAP  emissions  under  today's  proposed 
standards  unless  the  owner  or  operator 
demonstrates  that  one  of  the  following 
conditions  exists: 

•  The  vent  is  from  an  enclosed 
process,  and  has  a  gas  fiow  rate  less 
than  0.0050  scmm; 


•  The  vent  is  from  an  enclosed 
process,  and  has  a  vent  stream  emission 
rate  less  than  0.230  Kg  total  HAP/hr; 

•  The  vent  is  from  an  enclosed 
process,  and  has  vent  stream  emissions 
less  than  0.0010  Kg  total  HAP/Mg  ADP; 
or 

•  The  sum  of  all  streams  entering  the 
piece  of  process  equipment  have  a  total 
liquid  phase  mass  loading  of  0.050  Kg 
HAP/Mg  ADP. 

Vent  stream  flow  rates  are  measured 
directly  using  Method  2,  2A.  2C.  or  2D 
of  40  CFR  part  60,  appendix  A.  Methods 
3  and  4  of  40  CFR  part  60,  appendix  A, 
are  used  to  determine  the  oxygen  and 
carbon  dioxide  concentrations  and  the 
moisture  content  in  the  vent  stream, 
respectively.  Another  option  for 
demonstrating  process  vent  flow  rate  is 
to  use  engineering  assessment,  such  as 
previous  test  data,  bench/pilot-scale 
data,  or  a  design  analysis  based  on     " 
accepted  chemical  engineering 
principles.  The  alternatives  allow 
sources  to  make  use  of  existing 
information  on  flow  that  can  be 
documented  in  an  engineering 
assessment.  The  engineering  assessment 
must  include  documentation  of 
methodology  and  assumptions  so  that  it 
can  be  reviewed  by  the  enforcement 
agency.  The  decision  not  to  require 
testing  where  sufficient  information  is 
available  to  demonstrate  flow  will 
reduce  the  testing  cost  and  burden  for 
industry. 

If  sufficient  information  is  available,' 
owners  or  operators  may  also  use  an 
engineer's  assessment  for  determining 
the  HAP  mass  emission  rate  in  either 
kilograms  per  hour  or  kilograms  per 
megagram  of  ADP  pulp.  If  engineering 
assessment  is  not  used,  the  owner  or 
operator  may  measure  methanol 
concentration  (as  a  surrogate  for  total 
HAP)  in  the  vent  stream  using  proposed 
Method  308  of  40  CFR  part  63,  appendix 
A.  The  minimum  sampling  time  for 
each  of  the  three  runs  per  method  is  one 
hour.  Because  no  one  method  can  be 
used  to  measure  all  HAPs,  and  the  major 
contributors  to  total  HAP  emissions 
have  specific  methods,  a  method  for 
measuring  total  HAP  concentrations  is 
not  being  proposed.  At  this  time,  there 
are  no  validated  test  methods  or 
procedures  for  total  HAP  measurement. 
The  regulation  allows  the  use  of 
methanol  to  demonstrate  compliance 
with  the  standards.  It  is  anticipated  that 
most  sources  subject  to  the  standard 
may  opt  to  measure  methanol  instead  of 
total  HAP.  EPA  solicits  comments  on 
whether  a  method  for  total  HAP  is 
applicable,  and  if  one  is  necessary. 

"The  owner  or  operator  may  determine 
the  liquid-phase  HAP  concentration  (or 
the  methanol  concentration  as  a 
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surrogate  for  total  HAP)  in  each  streana 
eatehng  «  piece  of  prooesfi  equipment 
using  knowrledge  of  the  process  streams, 
bench  settle  or  pilot  acaie  test  data,  or 
pbysicai  aeasufaxnents  of  nethaaol 
coQcantxatioB.  Again,  tke  three  methods 
have  been  provided  to  allow  less 
expensive  alternatives  than  actual 
raeasuremeat  if  the  appropriate 
inionnation  is  availablia.  For  physical 
measurement  of  total  HAP  or  methanol 
coBcen&atiom  in  a  procBSB  liquid 
stream.  Method  305  (corrected  for  the 
fraction  of  HAP  or  methanol  measured 
by  the  method)  shall  be  used. 

In  additien  to  the  methods  described 
above,  the  proposed  staodards  also 
allow  the  use  of  any  test  method  or  test 
results  validated  accerding  to  the 
protocol  in  Metliod  301  of  40  CFR  part 
63,  appendix  A. 

Initial  periormance  tests  are  required 
in  the  propoaed  regulation  for  all 
pulping  Gonponent  cootrol  devices 
other  than  thine  meeting  the  equipment 
standards  deachbed  in  Section  X.H.1. 

Initial  perfonnaace  tests  are  required 
for  all  other  pulping  component  control 
devices  to:  demonstrate  that  a  control 
device  can  achieve  the  required  control 
leve):  and  establish  operating 
parameters  that  ensure  continuous 
compliance.  Flow  and  concentration 
measuremeots  are  needed  to 
demonstrate  compliance  with  the 
pulping  component  provisions  of  98 
percent  HAP  reduction  or  an  outlet 
concentration  of  20  ppmv  for 
combustion  devices.  Method  2. 2A,  2C 
or  20  of  40  CFR  part  60.  appendix  A 
may  be  used  to  measure  vent  stream 
volumetric  flow.  Method  3  and  Method 
4  of  the  40  CFR  part  60,  appendix  A 
may  foe  used  to  determine  the  oxygen 
and  carbon  dioxide  concentrations,  and 
the  moisture  content  of  the  vent  system, 
respectively.  Proposed  Method  308  of 
40  CFR  part  63,  appendix  A  can  be  used 
to  measure  the  meUianol  concentration. 
Three  runs  with  a  minimum  sampling 
time  of  one  hour  each  must  be 
conducted  for  each  method  utilized.  As 
an  alternative  to  these  methods,  any  test 
method  or  test  results  validated 
accordiag  to  the  protocol  in  Method  301 
of  40  CFR  part  63.  Appendix  A  can  be 
used.  The  proposed  regulation  contains 
equations  for  calculating  percent 
reduction  from  the  flow  and 
concentration  measurements. 
Prooedures  for  ccHrectii^the  outlet 
concentration  from  combustion  devices 
to  three  percent  oxygen  are  also 
included  in  the  proposed  standards. 

The  proposed  standards  require  the 
use  of  Method  21  of  40  CFR  part  60, 
appendix  A  to  test  for  no  detectable 
leaks  in  an  enclosure  and  closed  vent 
system  equipment.  Method  21 


incorporates  the  use  of  a  portable 
hydrocarbon  detector  to  measure  the 
coaoeotratioa  of  VOC.  Method  21  is 
used  to  test  coir^liance  in  several 
standards  in  40  CFR  parts  60,  61.  and 
63,  and  represents  the  best  available 
method  ftTr  detecting  leaks  from  these 
sources.  The  organic  compounds 
measured  by  the  hydrocarbon  detector 
are  not  necessarily  HAP.  However,  if 
organic  compounds  are  contained  in  the 
enclosure  and  closed  vent  system 
equipment  being  tested.  Method  21  is 
the  best  piooedure  availahS  for 
providing  an  indication  of  leaks  in  the 
system. 

The  standards  require  that  an  initial 
performance  test  be  conducted  to    • 
demonstrate  that  negative  pressure 
exists  at  the  openings  on  enclosures 
over  process  equipment.  The  standard 
allows  the  use  of  the  iioUowing  to 
demonstrate  negative  pressure: 

•  An  anemometer, 

•  visual  inspection  to  indicate 
negative  pressure, 

•  A  differential  pressure  monitor,  or 

•  Calculation  of  average  face  velocity. 

2.  Bleachiag  Component 

The  proposed  bleeching  component 
standards  require  the  use  of  approved 
test  methods  and  procedures  to  ensure 
conststent  and  verifiable  results  for 
demonstration  that  a  bleaching 
compoTient  emission  point  does  not 
require  control,  or  for  demonstration 
that  the  allowed  emission  levels  are 
achieved  when  controls  are  applied.  For 
all  bleaching  component  requirements, 
the  owner  or  operator  has  the  option  of 
measuring  methanol  and  chlorine 
concentration  and  emissions  as  a 
surrogate  for  total  HAP.  ' 

As  described  in  Section  X.H.,  all 
bleaching  component  emission  points 
must  control  HAP  emissions  under 
today's  proposed  standards,  unless  the 
owner  or  operator  demonstrates  that  the 
emission  point  is  from  an  enclosed 
process,  and  has: 

•  A  gas  flow  rate  less  than  0.0050 
scmm;  or 

•  A  vent  stream  emission  rate  less 
than  0.230  Kg  of  total  HAP/hr;  or 

•  A  vent  stream  emission  rate  less 
than  0.0010  Kg  of  total  HAP/Mg  air 
dried  pulp.  The  owner  or  operator  may 
use  the  miiBthods  described  in  Section 
X.K.1  for  determining  the  vent  stream 
flow  rate  and  HAP  emission  rates. 

For  determining  the  HAP  mass 
emission  rate,  the  owner  or  operator 
may  determine  the  total  HAP  mass 
emissions  or  the  methanol  and  chlorine 
mass  emissions.  Methanol  mass 
emissions  can  be  determined  using  the 
methods  described  earlier  in  Section 
X.K.1.  The  chlorine  mass  emissions  may 


be  determined  using  Method  26A  of  40 
CFR  part  60,  appendix  A  or  any  other 
test  method  or  data  that  has  been 
validated  according  to  the  protocols  in 
Method  301  of  40  CFR  part  63,  appendix 
A.  There  most  be  three  tuns  for  each 
method.  The  minoncma  sampling  time 
for  each  of  the  three  runs  is  one  hour. 

Performance  tests  are  required  for 
bleaching  coiaponent  control  devices  to: 
Demonstrate  that  a  coatrol  device  can 
achieve  the  required  control  level  and 
help  establish  operating  parameters  that 
ensure  continuous  compliance.  To 
demonstrate  compliance  with  the 
bleaching  component  requirements  of 
99  percent  reduction  of  total  HAP  mass 
in  the  vent  streams.  Method  2,  2A,  2C, 
or  2D  of  40  CFR  part  60,  appendix  A 
may  be  used  to  measure  vent  stream 
volumetric  flow.  Method  3  and  Method 
4  of  40  CFR  part  60.  appendix  A  may 
be  used  to  determine  the  oxygen  and 
carbon  dioxide  concentrations,  end  the 
moisture  content  of  the  vent  system, 
respectively.  The  method  for 
determining  methanol  and  chlorine 
concentrations  is  as  described  earUer  in 
Section  XJCl. 

The  proposed  standards  require  the 
use  of  Method  21  of  40  CFR  part  60. 
appendix  A  to  test  for  no  detectable 
leaks  in  closed  vent  syston  equipment. 
The  standards  require  that  an  initial 
performance  test  be  conducted  to 
demonstrate  that  negative  pressure 
exists  at  the  process  equipment 
enclosure  openings.  The  methods  for 
demonstrating  negative  pressure  are  the 
same  »&  those  for  the  pulping 
component,  which  are  described  in 
Section  X.K.1  and  earlier  in  this  section, 
respectively. 

3.  Process  Wastewater  Component 

The  proposed  process  wastewater 
component  standards  reqinre  the  use  of 
approved  test  methods  and  procedures 
to  ensure  consistent  and  verifiable 
results  for  demonstration  that  a  process 
wastewater  component  stream  does  not 
require  control,  or  for  demonstration 
that  the  allowed  emission  levels  are 
achieved  when  controls  are  applied.  As 
for  the  pulping  component  emission 
points,  the  owner  or  operator  has  the 
option  of  measuring  methanol 
concentrations  and  mass  as  a  surrogate 
for  total  HAP. 

As  described  in  Section  X.H.,  all 
process  wastewater  component  streams 
from  the  pulping  process  must  be 
controlled  for  HAP  emissions  per  the 
requirements  in  today's  proposed 
standards,  unless  the  owner  or  operator 
demonstrates  that  one  of  the  following 
conditions  exist:  the  annual  average 
process  wastewater  stream  flow  rate  is 
less  than  1.0  /pm;  or  the  aimual  average 
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HAP  concentration  is  less  than  500 
ppmw.  Process  wastewaters  from  the 
Dleaching  process  are  not  required  to  be 
controlled  by  these  proposed  standards. 

Several  methods  can  be  used  to 
determine  the  annual  average  process 
wastewater  stream  flow  rate.  The  owner 
or  operator  may  estimate  process 
wastewater  flow  rate  using  the 
maximum  annual  production  capacity 
of  the  process  equipment,  knowledge  of 
the  process  and  mass  balance.  The 
owner  or  operator  may  also  use 
measurements  that  are  representative  of 
average  process  wastewater  generation 
rates.  A  third  option  is  to  select  the 
highest  flow  rate  of  process  wastewater 
from  historical  records.  Knowledge- 
based  methods  are  allowed  to  provide 
flexibility  and  to  allow  the  use  of  less 
expensive  alternatives  than  actual 
measurement  if  the  appropriate 
information  is  available. 

For  quantifying  the  annual  average 
HAP  concentration  of  the  process 
wastewater  streams,  three  methods  are 
available: 

•  Knowledge  of  the  process 
wastewater  streams. 

•  Bench  scale  or  pilot  scale  test  data. 
or 

k»  Physical  measurement.  Again,  the 
ree  methods  have  been  allowed  to 
provide  flexibility.  Because  available 
data  indicate  that  the  majority  of  total 
HAP  emissions  are  methanol,  the 
methanol  concentration  is  allowed  as  a 
surrogate  for  total  HAP  concentration. 

If  the  actual  concentration  of 
methanol  is  measured,  the  proposed 
regulation  requires  that  the  sample  be 
collected  from  the  point  of  generation  of 
the  individual  process  wastewater 
stream,  or  if  not  feasible  to  be  collected 
at  the  i>oint  of  generation,  to  be 
corrected  to  the  point-of-generation 
value.  The  sample  is  required  to  be 
collected  using  the  sampling  procedures 
specified  in  Method  305  of  40  CFR  part 
60.  Appendix  A,  to  prevent  losses  of 
methanol  during  sample  collection.  The 
sample  may  be  analyzed  using  Method 
305  or  any  test  method  or  test  data  that 
has  been  validated  according  to  the 
protocols  in  Method  301. 

Initial  performance  tests  are  required 
for  all  treatment  devices  used  to  reduce 
the  HAP  concentrations  in  process 
wastewater  streams  with  the  exception 
of  the  design  steam  stripper.  Installation 
of  the  specified  equipment  and 
operation  at  the  specified  parameter 
levels  will  achieve  the  required 
reduction  in  HAP  concentrations. 

The  proposed  rule  includes  treatment 
process  performance  test  procedures  for 
the  effluent  concentration  and  percent 
reduction.  These  test  procedures 
involve  direct  measurements  of 


methanol  concentrations  (as  a  surrogate 
for  HAP  concentration)  in  process 
wastewater  and  fiow  rate.  The  methods 
for  these  measurements  are  the  same  as 
the  direct  measurement  methods  used  to 
determine  streams  that  are  not  required 
to  be  controlled. 

If  an  owner  or  operator  elects  to  treat 
a  process  wastewater  stream  in  a 
biological  treatment  unit,  the  owner  or 
operator  may  use  Method  304  to 
determine  site-specific  biodegradation 
rate  constants  for  methanol,  in 
conjunction  with  modelling  using 
WATER?  (or  another  approved  model), 
to  predict  the  HAP  reduction  achieved 
in  a  biological  treatment  unit. 

All  process  wastewater  collection  and 
treatment  systems  and  associated  closed 
vent  systems  used  to  control  emissions 
from  them  are  required  to  be  evaluated 
for  no  detectable  leaks  using  Method  21 
of  40  CFR  part  60,  appendix  A.  Vent 
stream  control  device  performance  tests 
for  vents  from  the  process  wastewater 
collection  and  treatment  system  use  the 
same  methods  as  for  pulping  component 
emission  points. 

L.  Modifications,  Reconstruction  and 
New  Additions 

Section  112  of  the  CAA,  as  amended 
in  1990,  requires  that  many  physical 
and  operational  changes  at  existing 
major  sources  meet  MACT  control 
requirements.  Examples  of  these 
ehanges  include  modifications, 
reconstnictions,  and  the  addition  of  new 
equipment.  EPA  is  engaged  in  several 
rulemakings  that  will  more  precisely 
define  these  requirements.  Two  of  these 
are  a  rule  to  implement  section  112(g) 
of  the  Act,  and  a  rule  known  as  the 
"General  Provisions."  which  will  set 
generic  requirements  for  sources 
covered  by  any  MACT  standard.  These 
two  rules  will  determine  the  generic 
administrative  and  control-level 
requirements  that  apply  to  changes  at  all 
major  sources,  including  pulp  and  paper 
mills. 

EPA  published  the  proposed  NESHAP 
General  Provisions  for  comment  in  the 
Federal  Register  on  August  11, 1993  (58 
FR  42760).  EPA  plans  in  the  near  future 
to  publish  and  invite  comment  on  a 
proposed  rule  to  implement  section 
112(g).  Section  112(g)  requires  MACT 
determinations  for  modification, 
reconstruction  or  construction  of  a 
major  source  of  HAPs.  These 
determinations  areto  be  made  on  a  case- 
by-case  (facility  specific)  basis  when 
EPA  has  not  yet  promulgated  a  NESHAP 
under  section  112(d). 

In  today's  pulp  and  paper  rule.  EPA 
is  not  attempting  to  resolve  program- 
wide  issues  such  as  the 
interrelationship  between  sections 


112(g)  and  112(d).  the  control  levels 
required  by  statute  for  different  types  of 
changes,  or  generic  preconstruction 
review  requirements.  EPA  encourages 
those  interested  in  these  issues  to 
submit  comments  on  the  proposed  rule 
to  implement  section  112(g)  (A 
discussion  of  the  relationship  between 
sections  112(g),  112(d)  and  112(j)  is 
included  in  the  Federal  Register  notice 
proposing  a  rule  to  implement  section 
112(j)  of  the  Act.  58  FR  37778  (July  13, 
1993).  Section  112(j)  establishes 
requirements  for  case-by-case  regulation 
of  major  sources  in  the  event  EPA  lags 
more  than  18  months  behind  schedule 
in  issuing  a  NESHAP  for  an  industry). 

Pulp  and  paper  industry 
representatives  have  voiced  concerns 
about  the  influence  that  today's 
proposed  NESHAP  could  have  on 
control  requirements  under  §  112(d) 
applicable  to  changes  to  an  existing 
mill.  In  tod-iy's  proposed  rule,  EPA  is 
recommending  a  broad  definition  of 
"source"  to  comprise  al!  pulping, 
bleaching  and  process  wastewater 
operations  at  a  mill.  This  broad  source 
definition  alleviates  concerns  that  a 
rsmall  change  to  an  existing  mill  would 
trigger  new  source  requirements  under 
the  NESHAP  itself. 

Industry  representatives  have  voiced 
an  additional  concern  that  involves 
case-by-case  MACT  determinations 
required  under  CAA  §  112(g)  for 
changes  to  an  existing  mill.  Specifically, 
their  concern  is  that  once  a  State  permit 
system  is  effective.  States  will  use 
today's  proposed  rule  as  the  basis  of 
case-by-case  MACT  requirements  for 
mills  that  make  modifications  or 
construct  a  new  imit  that  by  itself  could 
be  considered  a  rhajor  source.  Industry 
representatives  consider  this  to  be  a 
problem  because  they  believe  that  the 
NESHAP  standards  proposed  today  are 
too  stringent,  and  that  additional  data 
they  are  collecting  will  confirm  this 
view.  EPA  applauds  the  industry's 
efforts  to  collect  additional  data  and  is 
hopeful  that  such  data  will  be  useful  in 
refining  the  rule  prior  to  promulgation. 
However,  EPA  believes  currently 
available  data  provides  a  strong  basis  for 
today's  proposed  rule.  The  NESHAP 
proposed  today  are  based  on  the 
statutory  minimum  (referred  to  as  the 
floor)  level  of  control,  based  on  current 
control  practices  in  the  industry. 

In  view  of  the  industry's  concern 
about  case-by-case  MACT   "^ 
determinations,  EPA  wishes  to 
emphasize  the  following  points.  In 
making  case-by-case  MACT 
determinations  for  pulp  and  paper  mills 
under  section  112(g).  permitting 
authorities  should  take  into  account 
available  information.  This  information 
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Would  iaduda  today's  prc^Msed  rule 
and  proposed  fclACT  Qoor 
determiaation.  supportiag  inforraatioa, 
and  ioionxtation  saboMtted  lo  the 
permittiag  Authority  during  the  public 
comment  period  on  a  peraait  EPA  uiges 
permitting  aMtlKMities  to  ivetgh  carelully 
the  information  provided  by  all  parties 
commenting  on  a  prt^Mssed  case-by-ca&e 
MACr  determinalioo,  including  any 
new  information  subnuttad  by  industry 
that  might  influence  required  levels  of 
control  at  a  mill.  At  the  same  time, 
permitting  authorities  must  consider 
whether  a  statutory  aiinimura  (or  floor) 
level  of  control  exists  and.  if  so,  ensure 
that  case-by-case  MACT  requirements 
are  no  less  stringent. 

M.  Emissions  Averagtng 

During  the  development  of  today's 
proposal.  EPA  considered  including  an 
emissions  averaging  approach.  EPA  did 
not  include  an  emissions  averaging 
approach  because  of  data  limitations 
and  uncertainties  regarding  how 
emissions  averaging  would  be  applied 
to  the  pulp  and  paper  industry.  EPA 
would  be  interested  in  pursuing  the 
development  of  an  averaging  alternative 
if  suc^h  alternative  would  be  protective 
of  the  environment  and,  as  expected, 
lower  the  cost  of  achieving  any 
particular  emission  reduction.  A 
possible  benefit  of  an  averaging 
approach  is  that  it  may  provide  sources 
greater  flexibiUty  in  achieving  emissions 
reductions  that  may  also  translate  into 
cost  savings  for  the  source.  EPA  is 
interested  in  receiving  data  and 
comments  that  could  be  used  to  develop 
an  emissions  averaging  alternative  ia 
the  final  rule. 

As  discussed  in  Section  X.C.  EPA  is 
defining  the  MACT  "source"  broadly  to 
include  all  pulping  process  areas, 
bleaching  process  areas,  and  pulping 
and  Ueeching  process  wastewater 
streams  as  a  whole.  As  explained  in 
Section  X.C.  EPA  could  have  defined 
the  source  more  narrowly  as  either  an 
individual  emission  point  or  as  a 
process  area.  If  EPA  had  defined  the 
source  ba.sed  on  process  area,  there 
would  be  three  types  of  sources:  pulping 
area  source,  bleaching  area  source,  and 
wastewater  source.  Although  EPA  chose 
to  define  the  source  broadly,  the  MACT 
floor  was  determined  based  upon 
control  technologies  in  use  at  individual 
emission  points  across  the  industry. 

To  facilitate  emissions  averaging,  an 
alternative  way  to  establish  the  MACT 


floor  would  be  to  identify  •  mass 
emission  limit  or  a  mass  emission 
reduction  percentage  across  the  source 
as  a  whole.  For  the  broad  source 
deftaition  in  today's  proposal,  this 
would  mean  identifying  the  floor  based 
upon  a  mass  emission  limit  or  a  mass 
emission  redactkn  peacentage  achieved 
at  the  best  porfanniBg  12  percent  of  the 
process  areas  as  a  wlmie.  For  the  more 
narrow  definition  of  source  by  process 
area,  this  would  mean  identifying;  the 
floor  based  upon  a  mass  emission  limit 
or  a  mass  enussion  reduction  percentage 
at  thehest  performing  12  percent  of  the 
process  areas  (e.g.,  the  best  performing 
12  p>ercent  of  the  pulping  area  sources). 
However.  EPA  does  not  consider  data 
cwxently  available  as  sufficient  to 
establish  either  a  mass  emission  limit  or 
a  mass  emission  reduction  percentage. 
In  pait  as  a  result,  EPA  elected  to 
establish  the  MACT  floor  on  an 
emission  point  basis  according  to 
control  tetimologies  currently  in  use  in 
the  industry  at  individual  emission 
points  and  knowledge  of  the 
performance  capabilities  of  these 
control  technologies. 

EPA  also  considered  whether  the  day- 
to-day  variability  of  the  pulp  and  paper 
processes  would  preclude  establishing 
either  a  mass  emission  limit  or  a  mass 
emission  reduction  percentage  and 
whether  an  emissions  averaging 
approach  could  be  implemented  for  this 
industry  given  the  potential  process 
variability.  Process  variabilities  that 
could  affect  air  emissions  include 
swings  in  production  depending  on 
wood  species  available  and  products 
being  produced,  as  well  as  other 
variables  associated  with  using  a  nateral 
feedstock  such  as  wood. 

EPA  solicits  comments  on  Aie 
feasibility  of  emissions  averaging  in  the 
pulp  and  paper  industry  and  requests 
information  and  data  that  would  be 
necessary  to  support  development  and 
implementation  of  an  averaging 
approach.  Details  on  specific  comments 
and  data  requested  are  presented  in 
Section  Xm.  "Solicitation  of 
Comments." 

For  more  information  on  emissions 
averaging,  refer  to  the  proposed 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Source 
Categories:  Organic  Hazardous  Air 
Pollutants  horn  the  Synthetic  Organic 
Chemical  Manufacturing  Industry 
(SOCMI)  at  57  Ffl  62608.  The  final  rule 


for  the  SOCMI,  known  as  the  hazardous 
organic  NESUAP  (HON),  is  currently 
being  developed.  In  the  interim  since 
the  HON  proposal.  EPA  published  a 
supplemental  notice  at  58  FA  S3478 
announcing  reopening  of  the  pubhc 
ctnnmeRt  period  on  an  array  of  iaeues. 

N.  Relationship  to  Operating  Permit 
Program 

Under  title  V  of  the  CAA,  all  HAP- 
emitting  sources  wiH  be  required  to 
obtain  an  operating  permit.  Often, 
emission  limits,  monitoring,  and 
reporting  and  recordkeeping 
requirements  are  scattered  among 
nomerous  provisions  of  State 
Implementation  Plans  (SIPs)  or  Federal 
regulations.  As  discussed  in  the  rule 
establishing  the  operating  permit 
program  published  on  July  21, 1992  (57 
FR  32251),  the  operating  permit 
program  will  include  in  a  single 
document  all  of  the  requirements  that 
pertain  to  a  single  source.  All  applicable 
requirements  of  the  pulp  and  paper 
NESHAP  will  uhimately  be  included  in 
the  source's  title  V  operating  permit. 
The  permit  will  contain  federally 
enforceable  conditions  with  which  the 
source  must  comply. 

State  operating  permit  programs  must 
be  approved  by  EPA.  Once  a  State's 
permit  program  has  been  approved, 
each  pulp  and  paper  mill  within  that 
State  must  apply  for  and  obtain  an 
operating  permit.  If  the  State  where  the 
facility  is  located  does  not  have  an 
approved  permitting  program,  the 
owner  or  operator  of  a  facility  must 
submit  the  appUcation  to  the  EPA 
Regional  Office  under  the  proposed 
NESHAP  General  Provisions.  The 
addresses  for  the  Regional  Offices  and 
States  are  included  in  the  proposed 
NESHAP  General  Provisions. 

XI.  Impacts  of  Integrated  Regulatory 
Ahemative 

A.  Integrated  Regulatory  Ahemative 

As  discussed  in  Section  VL  EPA 
chose  an  integrated  regulatory 
alternative  comprising  the  selected 
control  technology  bases  for  BAT.  PSES, 
MACT,  BPT,  BCT  and  BMPs.  Table 
Xl.A-1  summarizes  the  integrated 
r^ulatory  alternative.  A  summary  of  the 
impacts  of  the  alternative  is  presented 
in  Table  XI.A-2.  Imparis  include  the 
effluent  aiui  emission  reductions  and 
the  total  annualized  costs. 
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Table  Xl.A-1.— integrated  Regulatory  Alternative 


EffhMnl  toaoc  and 

pnorily  polulanl  control  (BAT  technology 
basts)  by  subcategory 

HAP  emissioo  conlrol  (MACT  technology 
basis)  by  process  area,  all  subcategories 

Effluent  converv 
tional  poMutam 

Best  manage- 
ment practices, 
al  subcatogones 

Papergrade 
krafl  and  soda 

Papecgrade 
suime 

Disaoh^ 
ingsuilHe 

Dissolv- 
ing kraft 

Pulping 
component 

Bleaching 
oomponenl 

Process 
wastewater 
component 

control  (BPT 
tedmnlngy 

subcategories 

BAT  Option  4 

BAT  Option  2 

BATOp- 
tionl 

BATOp- 
lion2 

MACT 
Floor 

MACT 
FIOQr 

MACT  Floor 

Oxygen 
deignification 
or  extended 
cootdngand 

TotaSy  chkwme 
free  bleach- 
ing. 

Oxygen 
deiigm- 

fication 
and 

Oxygen 
deligni- 
ficatton 
and 

Combus- 
tion oi  an 
vents 
(except 

Scnibbing 
alal 
vents. 

Steam  strip- 
ping of  di- 
gester con- 
densates. 

Wastewat^  treat- 
ment mprove- 
mentsloper- 
kxmance  level 

Pulping  and  blach 
liquof  spill  pre- 
venkon  and 
oonlraL 

complete 
substitution 

cofn- 
pteto 

70% 

substi- 

deckers 
and 

evaporator 
conden- 

of 50%  of  rnUs. 

100%  of  chlo- 

substi- 

tution 

screens). 

sates,  tuf- 

rine  with  chlo- 

tution 

ofchlo- 

pentirw  re- 

• 

rine  dioxide. 

1 

of  chlo- 
rine 

nne 
with 

covery 
wastewaters. 

with 

chlo- 

ctHo- 

rine  di- 

rined- 

oxide. 

oxide. 

1 

Table  XI^-2.— Summary  of  Impacts  of  Pulp  and  Paper  Integrated  Regulatory  Alternative 


Effluent  reductions  (Iwlg/yr) 


Toxics 


2,800 


AOX 


45,100 


Conven- 
tional pol- 
kiiants 


227,000 


Emission  reductions  (Mg^) 


Hazard- 
ous air 
pollutants 


120,000 


Volatile 
organic 
com- 
pounds 


716.000 


Total  re- 
duced 
sulfur 


295.000 


Total 

annualized 

comphanca 

cost($  1992 

milhon) 


$600 


B.  Costs  and  Econoaiic  Impact 
Considerations 

1.  Regulatory  Compliance  (3osts 

a.  Engineering  Control  Cost  Estimates. 
The  cost  of  the  integrated  regulatory 
alternative  can  be  expressed  in  several 
different  ways.  One  way  is  an 
engineering  control  cost  estimate,  which 
is  an  estimate  of  the  price  paid  by  a 
facility  to  install  equipment  and 
perform  procedures  to  meet  an 
environmental  standard.  These  costs  are 
incremental  to  any  existing  regulatory 
compliance  costs,  and  are  specific  to  the 
proposed  standards.  These  costs  are 
comprised  of  a  total  capital  investment 
(TQ)  component  and  an  annual 
operating  and  maintenance  (O&M) 
component. 

The  BAT  and  PSES  costs  presented  in 
Section  IX.G  consider  only  capital  and 
O&M  costs  associated  with  process 
changes,  best  management  practices, 
and  COD  control.  The  costs  of  the 
integrated  regulatory  ahematives,  which 
are  presented  in  this  section,  include 
both  of  these  components  (TCI  and 
O&M)  for  both  air  and  water  pollution 
control.  All  costs  in  this  section  are 
expressed  in  1992  dollars. 

The  TQ  component  is  an  estimate  of 
the  purchase  price  of  capital  equipment 


and  installation  services  to  meet  the 
proposed  standards.  For  the  integrated 
alternative,  the  national  estimate  of  TCI 
is  $4.0  billion.  The  O&M  component  is 
an  estimate  of  the  cost  to  operate  and 
maintain  the  capital  equipment 
installed  to  meet  the  standard,  the 
estimated  cost  of  work  practice 
requirements,  and  an  estimate  of  the 
annual  cost  of  overhead  items 
associated  with  the  capital  equipment 
that  includes  the  cost  of  insurance  and 
local  property  taxes.  The  national 
estimate  of  annual  O&M  costs  is  $401 
million. 

The  TQ  can  be  annualized  and  added 
to  the  O&M  component  to  resuh  in  a 
national  estimate  of  the  total  annualized 
cost  (TAC)  of  the  proposed  integrated 
regulatory  alternative.  The  TCI  is 
annualized  by  amortizing  the  TCI  over 
the  depreciable  investment  life  of  the 
installed  equipment  using  a  10% 
discount  rate.  When  calculated  this 
way.  the  TAC  of  the  integrated 
regulatory  alternative  is  $921  million. 
Additional  information  about  the 
development  of  engineering  control 
costs  is  included  in  Sections  IX.G  and 
X.L  of  this  preamble  and  in  supporting 
documents  (background  information 
document  and  technical  water 
development  document). 


6.  Mill-Specific  Compliance  Cost 
Calculations.  Another  way  to  express 
the  cost  of  the  integrated  regulatory 
alternative  is  to  estimate  the  actual  after- 
tax cost  to  an  individual  facility  of 
installing  equipment  and  p>erforming 
procedures  to  meet  an  environmental 
standard.  This  cost  estimate  is  often 
referred  to  as  the  private  cost,  because 
it  estimates  the  cost  of  the  regulatory 
alternative  to  private  entities.  This 
calculation  is  made  for  each  focility  by 
analyzing  facility  cash  flows  for 
pollution  abatement  activities  over  the 
depreciable  life  of  the  TQ.  This 
calculation  reduces  the  aiuiual  cost  by 
the  reduction  in  annual  tax  liability  that 
facilities  are  able  to  realize  as  a  result  of 
increases  in  operating  and  depreciation 
expenses,  and  assumes  the  facility  will 
be  able  to  fully  utilize  the  value  of  these 
reductions  each  year.  The  total 
annualized  private  cost — i.e.,  the  sum  of 
the  annualized  compliance  cost  for  each 
affected  facility — of  the  integrated 
regulatory  alternative  is  estimate  to  be 
$600  million. 

2.  Economic  Impact  Analysis 
Methodology 

The  Agency's  economic  impact 
analysis  of  the  integrated  regulatory 
alternative  addresses  concerns  about  the 
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economic  achievability  and  potential 
market  disruptions  created  by 
environmental  regulation.  The  Agency 
has  used  the  results  of  both  a  financial 
impact  analysis  and  a  market  impact 
analysis  to  address  these  concerns.  The 
economic  impact  analysis  is  presented 
in  "Economic  Impact  and  Regulatory 
Flexibility  Analysis  of  Proposed 
Effluent  Guidelines  and  NESHAP  for  the 
Pulp,  Paper,  and  Paperboard  Industry." 
This  document  details  the  use  of 
regulatory  compliance  costs,  the 
economic  impact  methodologies,  and 
the  projected  economic  effects  of  the 
proposed  rule.  A  summary  of  the  key 
economic  impact  results  is  presented  in 
this  section. 

a.  Financial  Impact  Analysis.  The 
financial  impact  analysis  estimates  the 
incidence  of  mill  closures,  the  potential 
employment,  output,  and  export 
impacts  associated  with  mill  closures, 
and  the  change  in  key  financial  ratios 
attributable  to  the  incremental 
compliance  costs.  To  estimate  potential 
mill  closure,  the  analysis  compares 
estimates  of  the  discounted  present 
value  of  future  earnings  to  estimates  of 
mjU  salvage  value.  The  comparison  is 
ifiade  to  determine  whether,  after 
imposing  regulatory  compliance  costs, 
the  mill  would  be  more  valuable  to  the 
current  owner  if  it  were  shut-down  and 
liquidated  rather  than  in  continued 
operation.  The  analysis  also  estimates 
the  changes  in  key  nnancial  ratios  (a 
measure  of  financial  health  of  mills) 
after  imposing  regulatory  compliance 
costs,  and  compares  the  changes  to 
fluctuations  that  have  historically 
occurred  in  the  business  cycle. 

b.  Market  Impact  Analysis.  The 
market  impact  analysis  estimates  mill 
supply  responses  and  end-tise  demand 
responses  to  regulatory  compliance 
costs  for  all  market  actors  in  31  defined 
product  markets.  This  analysis  estimates 
the  potential  changes  in  pulp,  paper, 
and  paperboard  product  prices, 
individual  and  overall  mill  production 
and  employment  levels,  foreign  imports 
and  domestic  exports,  and  mill 
production  costs  and  revenues.  The 
analysis  estimates  mill  closures  by 
estimating  the  post-regulatory  earnings 
before  interest,  depreciation  and  taxes 
(EBIDT).  Negative  earnings  indicate 
potential  closure. 

3.  Economic  Impact  Analysis  Results 

The  Agency  estimates  that 
approximately  300  pulp,  paper,  and 
paperboard  mills  will  incur  direct  costs 
to  comply  with  the  proposed  regulation. 
Mill  closure  projections  are  based  on 
quantitative  estimates  of  several 
economic  factors,  but  the  decision  to 
close  an  industrial  facility  depends  on 


many  judgments  outside  the  scope  of 
the  Agency's  analysis.  Thus,  the 
Agency's  projections  of  potential 
closures  are  interpreted  as  an  indication 
of  the  extent  of  plant  impact  rather  than 
as  a  prediction  of  certain  closure. 

The  Agency  estimates  that  between  11 
and  13  mills  will  face  the  possibility  of 
closure  as  a  result  of  the  change  in 
production  costs  due  to  the  integrated 
regulatory  alternative,  and  from  2.800  to 
10,700  jobs  could  be  lost.  This  range  is 
created  by  differences  in  the 
assumptions  used  in  the  fihancial  and 
the  market  models.  The  upper  end  of 
the  ranges  reflects  more  conservative 
assumptions. 

Market  prices  for  pulp,  paper,  and 

Gperboard  products  are  not  expected  to 
significantly  affected,  with  the  largest 
price  increase  being  2.7  percent  for 
uncoated  free  sheet  (used  to  make  copy 
pap>er,  writing  tablets,  etc.).  The 
estimated  overall  impact  of  the 
integrated  regulatory  alternative  on  the 
total  vaiue  and  quantity  of  foreign 
imports  of  pulp,  paper,  and  paperboard 
products  is  minor —  less  than  1  percent. 
The  most  notable  increases  in  import 
quantities  for  significant  individual 
product  groups  are  1.4  percent  for  clay 
coated  printing  paper,  1.5  percent  for 
recycled  paperboard,  and  6.1  percent  for 
folding  carton  board. 

The  estimated  overall  impact  on  the 
total  value  and  quantity  of  exports  is 
also  minor.  However,  individual 
product  groups  may  experience 
significant  declines  in  export  value.  The 
most  notable  declines  in  export  value 
for  significant  individual  product 
groups  are  20.5  percent  for  uncoated 
free  sheet.  7.6  percent  for  recycled^ 
paperboacd.  6.5  percent  for  newsprint. 
and  3.8  percent  for  bleached  sulfite 
pulp. 

4.  Regulatory  Flexibility  Analysis 

Part  of  the  Agency's  task  of  complying 
with  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  ef  seq..  Pub.  L.  96-354) 
requires  the  Agency  to  examine  the 
potential  economic  impact  of  regulatory 
actions  on  small  entities.  The  Agency 
has  estimated  the  economic  impact  of 
the  integrated  regulatory  alternative  on 
small  mills  and  small  companies 
involved  in  pulp,  paper,  and  paperboard 
manufacturing,  and  has  attempted  to 
illustrate  the  potential  disparate  impacts 
between  the  groups  of  large  and  small 
manufacturers. 

For  purposes  of  this  proposed  rule, 
the  Agency  has  considered  several 
alternative  definitions  for  small  entities 
to  capture  the  unique  size  and  structure 
characteristics  of  this  industry.  The 
Agency  considered  three  alternative 
definitions  for  small  entities:  (1) 


individual  mills  employing  less  than 
750  workers,  (2)  individual  mills 
employing  less  than  125  workers,  and 
(3)  independently  owned  and  operated 
companies  employing  less  than  750 
workers.  Under  the  last  definition,  small 
companies  can  be  independently  owned 
single-facility  entities,  or  multi-facility 
companies  that  own  more  than  one  pulp 
and  paper  mill,  or  own  multiple 
businesses  in  two  or  more  SIC 
categories.  The  Agency  used  each  of 
these  definitions  to  characterize  the 
impacts  of  the  proposed  standards  on 
small  entities. 

The  Agency  estimates  that  35  percent 
of  the  mills  in  the  industry  employ  less 
than  125  workers  and  84  percent 
employ  less  than  750  workers.  Of  the 
nearly  215  companies,  about  70  percent 
meet  the  definition  of  small.  The 
analyses  indicate  that  between  one  and 
six  estimated  mill  closures  are  mills 
employing  less  than  125  workers,  and 
about  9  of  the  estimated  closures  are 
mills  employing  less  than  750  workers. 
Also,  roughly  one-half  of  all  estimated 
closures  are  mills  owned  by  small 
companies. 

The  Agency  examined  the  impact  of 
the  proposed  rules  on  relevant  financial 
ratios  of  both  large  and  small  facilities. 
The  median  results  showed  that 
facilities  employing  less  than  125 
workers  experience  less  deterioration  in 
financial  health  than  larger  facilities. 
The  results  were  similar  for  facilities 
employing  less  than  750  employees.  The 
company-level  ratio  analysis  generally 
indicates  less  deterioration  in  financial 
health  for  small  companies  as  well.  The 
exceptions  to  this  conclusion  are  the 
results  for  the  net  working  capital-to- 
total  assets  ratio.  Here,  small  companies 
experience  larger  declines  than  large 
companies,  presumably  due  to  the 
smaller  baseline  net  working  capital  that 
smaller  companies  have. 

The  Agency  also  examined  potential 
changes  in  facility  earnings  before 
interest,  taxes,  and  depreciation 
(EBITD).  The  results  indicate  that,  as  a 
group,  facilities  employing  less  than  125 
workers  had  a  smaller  decline  in  EBITD 
than  large  facilities.  The  same  holds  true 
for  facilities  employing  less  than  750 
employees. 

The  Agency  also  employed  the 
Altman  Z-score  method  to  estimate  the 
likelihood  of  bankruptcy  for  companies, 
and  assess  potential  differences  between 
large  and  small  company  impacts  of  the 
proposed  standards.  This  analysis 
indicates  that  small  companies  are  not 
any  more  likely  to  face  bankruptcy  than 
large  companies. 
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K  Regulatory  Impact  Assessment 

The  Agency  has  prepared  a  regulatory 
mpact  assessment  (RIA)  for  the 
proposed  integrated  regulatory 
alternative.  The  RIA  responds  to  the 
requirements  in  Executive  Order  12866 
to  assess  both  the  costs  and  benefits  to 
sodety  of  signiflcant  regulatory  actions. 
Signincant  regulatory  actions  are  that 
impose  an  annual  cost  to  the  economy 
of  $100  million  or  more,  or  have  certain 
other  regulatory,  policy,  or  economic 
impacts.  The  RIA  is  detailed  in, 
"Regulatory  Impact  Assessment  of 
Proposed  ERIuent  Guidelines  and 
NESHAP  for  the  Pulp,  Paper,  and 
Paperboard  Industry."  (see  Section  II  for 
availability  of  this  and  other  supporting 
documents).  This  RIA  was  submitted  to 
0MB  for  review  as  required  by 
Executive  Order  12866  (and  under 
Executive  Order  12291  prior  to  the  new 
executive  order). 

I    The  RIA  analyzes  the  effect  of  current 
jdischarges  and  air  emissions  and 
assesses  benefits  of  proposed  integrated 
regulations  for  the  pulp,  paper  and 
paperboard  industry.  'Three  types  of 
benefits  are  analyzed:  non-quantified 
and  non-monetized  benefits,  quantified 
and  non-mooetized  benefits,  and 
quantified  and  monetized  benefits.  The 
non-quantified,  non-monetized  benefits 
assessed  in  this  RIA  include 
improvements  to  recreational  fishing, 
improved  aesthetic  quality  of  waters 
near  the  discharge  outfalls,  and  benefits 
to  the  wildhfe  and  to  threatened  or 
endangered  species. 

The  quantified,  non-monetized 
benefit  assessment  includes  an 
assessment  of  the  potential  risk 
reduction  benefits  to  human  health  and 
•Quatic  life  from  reduced  air  and  water 
neleases. 

The  monetized  benefits  analysis 
focuses  on  human  health  as  applicable, 
and  environmental  benefits  as  related  to 
reduced  water  and  air  releases.  The    ' 
health  risk  reducticm  benefits  are 
associated  with  reduced  human 
exposure  to  various  carcinogenic  and 
noncardnogenic  contaminants  through 
inhalation  and  consumption  of 
subsistence  and  recreationally-caught 
finfish. 

Because  benefits  are  often  highly  site- 
$pecific,  the  RIA  also  presents  four  case 
^dies  that  compare  costs  and  benefits 
of  reducing  pollutant  releases  in  specific 
geographic  areas.  These  case  studies 
Examine  values  associated  with  human 
bealth  risk  reductions,  recreational  uses, 
nonuse  benefits,  and  benefits  to  Native 
American  tribal  members. 

a.  Water  Quality  Benefits.  Pulp  and 
paper  mill  effluents  contain  toxic  and 
nonconventional  chemical  compounds. 


and  conventional  pollutants.  Discharge 
of  these  pollutants  info  the  freshwater, 
estuarine.  and  marine  ecosystems  may 
aher  aquatic  habitats,  sffed  aquatic  KIIb, 
and  adversely  impact  human  heehh. 
Discharges  from  chlorine-bleaching 
mills  are  of  particular  concern.  Many  of 
the  chlorinated  organics  in  these 
effluents  are  either  human  carcinogens, 
human  systemic  toxicants,  or  aquatic 
life  toxicants.  In  addition,  many  of  these 
pollutants  are  persistent,  resistant  to 
biodegradation  and  bioeccumulate  in 
aquatic  organisms. 

Two  pollutants  of  particular  concern 
are  2,3.7,8-tetrachlorodibenzo-p-dioxin 
(TCDD)  and  2.3,73- 
tetrachlorodibenzofuran  (TCDF).  TCDD 
and  TXIDF  are  extrenrtely  toxic  to  aquatic 
life,  are  listed  as  probable  human 
carcinogens,  and  are  known  to  have 
adverse  effiacts  on  human  reproduction 
and  liver  function.  Furthermore,  as  of 
June  1993,  states  had  issued  23  dioxin- 
related  fish  advisories  and  bans  near  29 
bleaching  pulp  and  paper  mills. 

The  Agency's  analysis  of  these 
environmental  and  human  health  risk 
concerns  and  of  the  water-related 
benefits  resuhing  from  the  proposed 
effluent  guidelines  is  contained  in 
"Water  QuaUty  Assessment  of  Proposed 
Effluent  Guidelines  for  the  Pulp,  Paper, 
and  Paperboard  Industry,"  hereafter 
called  the  water  quality  assessment  (see 
Section  II  for  availabifity  of  this 
document).  This  assessment  both 
qualitatively  and  quantitatively 
evaluates  the  potential  human  heahh 
benefits  and  water  quality  benefits  of 
controlling  the  discharges  from  four 
bleaching  subcategories  (Dissolving 
Kraft,  Bleached  Papergrade  Kraft, 
Dissolving  Sulfite,  and  Papergrade 
Sulfite)  in  a  mil}-s[>ecific  analysis  of  26 
pollutants,  (see  Section  IX.C  for  a 
discussion  of  the  pollutants).  In 
addition,  the  environmental  significance 
of  discharges  from  the  non-bleaching 
segment  of  the  industry  is  also 
qualitatively  examined. 

(1)  Qualitative  Description  of  Water- 
Related  Benefits.  Water-related  benefits 
to  aquatic  life  include  reduction  of 
toxic,  conventional,  and 
nonconventiona!  pollutants  to  levels 
below  those  considered  to  impact 
receiving  water's  biota.  Such  impacts 
include  acute  and  chronic  toxicity, 
sublethal  effects  on  metabolic  and 
reproductive  functions,  physical 
destruction  of  spawning  and  feeding 
habitats,  and  loss  of  prey  organisms. 
Chemical  contamination  of  aquatic  biota 
may  also  directly  or  indirectly  impact 
local  terrestrial  wildlife  and  birds. 

The  proposed  BPT  limitations  and 
BMP  controls  are  expected  to 
significantly  reduce  environmental 


impacts  by  reducing  dischnges  of  such 
conventional  pollutants  as  BOD  and 
TSS.  For  example,  habitat  degradation 
can  result  fitim  increased  suspended 
particulate  matter  that  reduces  light 
penetration  and,  thus,  primary 
productivity,  or  from  an  accumulation 
of  fibers  that  ahers  benthic  spawning 
grounds  and  feeding  habitats. 

(2)  Quantitative  fotimate  of  Water- 
Related  Benefits.  EPA  has  quantified 
human  health  and  aquatic  life  benefits 
using  a  site-specific  analysis  for  baseline 
conditions  and  for  the  conditions  that 
could  be  achieved  by  BAT  process 
changes.  The  largest  benefit  category 
under  water-related  benefits  is  the 
reduction  in  the  number  of  potential 
cancer  cases  from  the  consumption  of 
non-contaminated  fish  by  recreational 
and  subsistence  anglers.  The  next 
largest  category  of  benefits  is  derived 
from  the  lifting  of  13-17  dioxin-related 
fish  advisories.  This  will  increase  the 
number  of  recreational  anglers 
substantially  from  the  current  levels— 
from  an  estimated  135,600  people  who 
currently  fish  to  between  161,400  and 
162,400  anglers.  Quantified  but  not 
monetized  benefits  include  reductions 
in  exceedances  of  health-based  water 
quality  toxic  effects  levels  and  aquatic 
life  criteria. 

Quantified  human  heahh  benefits  are 
projected  by: 

•  Estimating  potential  reduction  of 
carcinogenic  risk  and  non-cancer 
hazards  from  fish  consumption; 

•  Estimating  the  number  of  existing 
dioxin-related  State  fish  advisories 
potentially  lifted  after  implementation 
of  BAT;  and 

•  Comparing  estimated  in-stream 
concentrations  to  health-based  water 
quality  toxic  effect  levels.  Quantified 
aquatic  life  benefits  are  estimated  by 
comparing  modelled  in-stream 
concentrations  to  aquatic  life  water 
quality  criteria  or  toxic  effect  values. 
'The  methodologies  used  in  these 
analyses,  including  all  assumptions  and 
limitations,  are  explained  in  the  water 
quality  asses.sment. 

(i)  Cancer  Risk  and  Non-Cancer 
Hazards  and  Benefits.  Upper-bound 
individual  cancer  risk,  aggregate  risk, 
and  non -cancer  hazards  from 
consuming  contaminated  fish  are 
estimated  for  recreational  and 
subsi.stence  anglers.  Concentrations  of 
six  carcinogenic  and  eleven  systemic 
toxicants  in  fish  are  estimated  for  100 
mills  located  near  68  receiving  streams 
using  two  site-specific  water  quality 
models  (a  Simple  Dilution  model  and 
the  Dioxin  Reassessment  Evaluation 
model).  Modelled  fish  concentrations 
are  used  to  estimate  cancer  risk  and 
non-cancer  hazards  for  recreational  and 
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subsistence  fishing  populations,  and  to 
project  the  effect  of  BAT  on  existing 
dioxin-related  fish  advisories. 

Projected  individual  cancer  risks  vary 
with  the  water  quality  modelling 
approach  and  vary  among  the  evaluated 
mills  and  betweenrecreationaj  and 
subsistence  anglers.  TCDD  and  TCDF 
contribute  most  of  the  estimated  cancer 
risks.  The  totally  chlorine  free  (TCF) 
BAT  option  for  the  Papergrade  Sulfite 
subcategory  is  projected  to  eliminate  all 
chlorinated  organic  chemical  releases 
(including  TCDD  and  TCDF). 
Consequently,  the  estimated  baseline 
individual  cancer  risk  will  be 
eliminated  over  time.  Proposed  BAT 
options  for  the  Papergrade  Kraft  and 
Soda,  Dissolving  Kra^,  and  Dissolving 
Sulfite  subcategories  are  projected  to 
reduce  average  baseline  individual 
cancer  risks  by  about  one  order  of 
magnitude. 

For  combined  recreational  and 
subsistence  angler  populations,  the 
proposed  BAT  for  all  four  subcategories 
is  also  projected  to  eliminate 
approximately  5  to  35  annual  cancer 
cases  per  year  from  a  baseline  of  about 
6  to  37  cases  projected  at  the  current 
discharge  level;  this  is  a  reduction  of 
between  86  percent  and  93  percent.  The 
range  of  values  reflects  the  two  different 
models  used  for  the  cancer  risk  and 
benefit  assessment. 

TCDD  and  TCDF  also  account  for  a 
majority  of  the  projected  non-cancer 
baseline  hazard.  Only  two  additional 
pollutants,  4-chIorophenol  and  2,4.5- 
trichlorophenol  are  projected  to  exceed 
their  non-cancer  human  health  hazard 
levels  (RfDs)  at  the  current  discharge 
levels.  The  proposed  TCF  BAT  option  is 
expected  to  eliminate  all  chlorinated 
organic  chemical  releases  (including 
TCDD  and  TCDF).  Consequently, 
projected  baseline  non-cancer  hazards 
for  the  Papergrade  Sulfite  subcategory 
will  be  eliminated  over  time.  Proposed 
BAT  options  for  the  Papergrade  Kraft 
and  Soda,  Dissolving  Kraft,  and 
Dissolving  Sulfite  subcategories  are 
projected  to  reduce  the  number  of  mills 
with  projected  non-cancer  hazards  from 
between  68-84  mills  to  22-52  mills,  or 
by  38  to  68  percent.  As  with  the  cancer 
risk,  the  range  of  values  for  non-cancer 
hazards  reflects  the  two  different' 
modelling  approaches. 

(ii)  Impact  of  BAT  Controls  on  Dioxin- 
Related  Fish  Advisories.  EPA  estimates 
that  as  of  June  1993,  23  dioxin-related 
fish  consumption  advisories  were  in- 
place  downstream  of  bleaching  pulp 
and  paper  mills.  EPA  analyzed  20  of 
these  advisories  by  comparing  modelled 
TCDD  and  TCDF  fish  concentrations  for 
each  BAT  option  (using  two  modelling 
approaches)  to  State-specific  advisory 


action  levels  or  site-specific  risk  levels. 
Data  limitations  for  State  advisory 
action  levels  and  stream  flow  precluded 
benefits  estimates  for  the  remaining 
three  advisories.  Of  the  20  fish 
advisories  analyzed,  three  are  related  to 
PCBs  and  mercury — pollutants  that  are 
not  being  addressed  in  the  proposed 
rule— and  will  remain  in  enect.  In 
addition,  due  to  low  action  levels  used 
by  some  states,  low  receiving  water 
stream  flow  rates,  and  uncertainties  in 
the  projected  dioxin  levels,  yp  to  four 
dioxin-related  fish  advisories  will  not  be 
lifted.  In  total,  13  to  17  fish  advisories 
could  potentially  be  lifted  after 
implementation  of  proposed  BAT. 

(lii)  Exceedances  of  Health-Based 
Water  Quality  Toxic  Effect  Levels.  EPA 
also  comfmred  the  modelled  in-stream 
pollutant  concentrations  to  health-based 
toxic  effect  levels.  Exceedances  of  the 
toxic  effect  levels  indicate  potential 
health-based  water  quality  problems. 

At  current  discharge  levels,  modelled 
receiving  water  pollutant  concentrations 
for  up  to  eight  pollutants  (of  13 
pollutants  with  human  health  toxic 
effect  levels)  and  for  97  mills  are 
projected  to  exceed  human  health  based 
toxic  effect  levels.  The  proposed  TCF 
BAT  option  eliminates  the  projected 
baseline  impacts  of  four  pollutants  and 
9  mills  in  the  Papergrade  Sulfite 
subcategory.  The  proposed  BAT  for  the 
Papergrade  Kraft  and  Soda  subcategory 
reduces  the  projected  baseline  impacts 
from  eight  pollutants  and  80  mills  to 
four  pollutants  and  71  mills.  For  the 
Dissolving  Krah  subcategory,  the 
proposed  BAT  reduces  baseline  impacts 
fix)m  seven  pollutants  and  three  mills  to 
three  pollutants  and  two  mills.  The  ^ 
proposed  BAT  for  the  Dissolving  Sulfite 
Subcategory  will  not  change  projected . 
baseline  impacts  for  four  pollutants  and 
5  mills. 

(iv)  Aquatic  Life  Benefits.  EPA 
assessed  the  effects  of  toxic  discharges 
on  aquatic  life  by  comparing  modelled 
in-stream  pollutant  concentrations  to 
the  EPA  aquatic  life  criteria  or  to  toxic 
effect  values.  The  water  quality 
assessment  is  based  on  pollutants  both 
regulated  and  removed  incidentally. 
Exceedances  of  these  pollutant  values 
indicate  potential  impacts  to  aquatic 
life. 

EPA  modelling  results  show  that 
receiving  water  pollutant  concentrations 
for  up  to  nine  pollutants  and  28  mills 
exceed  aquatic  life  criteria  or  toxic  effect 
levels  at  current  (baseline)  discharge 
levels.  Proposed  BAT  options  are 
projected  to  reduce  these  baseline 
impacts  almost  to  zero.  Only  one 
pollutant,  TCDD,  is  projected  to  exceed 
the  chronic  aquatic  life  toxic  effect 
value  at  proposed  BAT  for  one  mill. 


(3)  Monetization  of  Water  Quality 
Benefits.  EPA  has  monetized  the  human 
health  benefits  that  were  quantified 
using  the  two  site-specific  water  quality 
models.  Under  the  Simple  Dilution 
model,  the  benefits  range  between  $70 
million  and  $350  million.  Under  the 
Dioxin  Reassessment  Evaluation  model, 
the  benefits  range  between  $10  million 
and  $50  million.  EPA  has  also  estimated 
the  benefit  of  lifting  the  fish  advisories. 
Estimates  of  increased  values  of  the 
fishery  to  anglers  range  from  $5  million 
to  $24  million  annually.  Additionally, 
annual  benefits  from  avoided  sludge 
disposal  costs  are  estimated  to  be  $56 
million.  Thus,  the  monetized  water- 
related  benefits  range  fit}m  $72  million 
to  $430  million.  These  estimates, 
however,  do  not  include  the  benefits 
that  have  been  identified  but  not 
monetized,  such  as  reduction  in  water 
quality  criteria  exceedances,  etc. 

(4)  Limitations  and  Uncertainties 
Associated  With  Estimating  Water 
Quality  Benefits.  Uncertainties  specific 
to  TCDD  and  TCDF  notably  affect  the 
human  health  and  aquatic  life  benefits 
because  these  two  pollutants  so 
significantly  contribute  to  the  benefits 
estimates.  Important  assumptions 
include:  estimates  of  pollutant  loadings 
when  TCDD  and  TCDF  were  not 
detected  in  laboratory  measurements; 
and  use  of  bioconcentration  factors, 
aquatic  life  toxic  effect  values,  cancer 
slope  factors,  reference  doses  (RfDs), 
and  toxic  equivalency  factors  (TEFs) 
that  may  be  updated  based  on  EPA's 
dioxin  reassessment. 

Also,  the  methodology  used  to 
estimate  fish  advisory-related  benefits 
assumes  the  bleaching  pulp  and  paper 
mills  are  the  only  source  of  the  dioxin 
in  the  stream  segment;  the  methodology 
does  not  incorporate  background 
contributions  either  from  contaminated 
sediments  due  to  previous  discharge 
practices  or  other  upstream  sources. 
Furthermore,  although  the  discharge  of 
these  contaminants  may  cease  or  be 
minimized,  sediment  contamination 
and  subsequent  accumulation  of  dioxin 
in  aquatic  organisms  may  continue  for 
years.  Actual  improvements  could  only 
be  determined  by  site-specific  biological 
monitoring  to  assess  the  impact  of 
eliminating. fish  consumption 
advisories. 

6.  Air  Quality  Benefits.  The  Agency 
also  examined  the  air  quality  benefits 
that  would  result  from  implementation 
of  the  proposed  integrated  regulatory 
alternative.  This  regulatory  alternative  is 
expected  to  reduce  emissions  of  a  wide 
range  of  hazardous  air  pollutants 
(HAPs),  volatile  organic  compounds 
(VCfc),  and  total  reduced  sulfur  (TRS). 
The  air  quality  benefits  expected  to 
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result  from  these  emission  reductions 
will  be  a  decrease  in  adverse  heahh 
effects  associated  with  inhalation  of  the 
above  pollutants,  as  well  as  improved 
welfare  effects  such  as  improved  crop 
yields. 

(1)  Qualitative  Description  of  Air 
Quality  Benefits.  The  Agency  examined 
the  impact  of  the  proposed  integrated 
regulatory  alternative  on  emissions  of 
air  pollutants  regulated  under  the  Clean 
Air  Act.  As  shown  in  Table  XI.A-2. 
VOC  emissions  are  expected  to  greatly 
decrease.  This  reduction  is  expected  to 
occur  because  most  of  the  organic  HAPs 
emitted  by  sources  in  this  industry  are 
also  classified  as  VOC,  and  the  MACT 
requirements  for  controlling  these 
organic  HAP  emissions  also  control  the 
VOC  emissions. 

Emissions  of  VOC  are  responsible  for 
causing  both  health  and  welfare  effects. 
Volatile  organic  compounds  are 
precursors  to  the  formation  of  ozone. 
Approximately  12  p)ercent  of  the  VOC 
emission  reductions  projected  to  result 
from  today's  proposal  occur  in  areas  out 
of  attainment  of  the  National  Ambient 
Air  Quality  Standards  for  ozone. 

The  benefits  of  reducing  VOC 
emissions  are  analyzed  in  terms  of 
reduced  ambient  ozone  levels.  Human 
exposure  to  ozone  primarily  affects  the 
lungs.  Ozone's  most  perceptible  effects 
on  human  health  are  acute  respiratory 
symptoms  such  as  coughing  and  painful 
deep  breathing.  Repeated  exposure  to 
ozone  over  a  lifetime  may  result  in 
permanent  impairment  of  the  lungs. 

Elevated  concentrations  of  ambient 
oznne  are  also  associated  with  adverse 
welfare  effects.  The  typical 
concentration  level  of  ozone  found  in 
rural  areas  is  thought  to  depress  crop 
yields  and  cause  visible  damage  to  other 
plant  life  such  as  premature  aging  and 
leaf  loss.  Reduced  ambient  ozone  levels 
are  expected  to  result  in  decreased 
adverse  health  effects  from  ozone 
exposure  as  well  as  decreased  adverse 
welfare  effects  such  as  crop  damage. 

An  additional  category  of  benefits 
expected  to  result  from  the 
implementation  of  the  integrated 
regulatory  alternative  is  the  reduction  of 
TRS  emissions.  Table  XI.A-2  shows  that 
the  integrated  regulatory  alternative  is 
expected  to  greatly  decrease  TRS 
emissions.  As  with  the  VOC  emissions, 
total  reduced  sulfur  compounds  are 
emitted  with  the  organic  HAPs  and  the 
MACT  requirement  for  controlling  the 
organic  HAP  emissions  also  controls 
TSR  emissions. 

Total  reduced  sulfur  emissions  are 
responsible  for  the  malodors  often 
associated  with  pulp  and  paper 
production.  The  benefits  of  reducing 
total  reduced  sulfur  emissions  will  be 


the  alleviation  of  the  malodor  problem. 
Potential  health  benefits  such  as  the 
alleviation  of  headaches  and  nasal 
irritation  may  also  result. 

Section  112  of  the  CAA  requires  EPA 
to  regulate  HAP  emissions.  The 
proposed  regulation  is  expected  to 
reduce  emissions  of  a  wide  range  of 
HAPs.  Inhalation  of  HAPs  can  cause  a 
variety  of  adverse  health  effects.  Some 
are  classified  as  known  or  susp>ected 
human  carcinogens.  Reducing  the 
emissions  of  these  pollutants  will 
reduce  the  cancer  risk  of  the  exposed 
population.  Other  hazardous  air 
pollutants  have  not  been  proven  as 
human  carcinogens,  but  have  been 
shown  to  cause  adverse  heahh  effects 
such  as  lesions  or  abnormal  cell  growth 
in  animals.  Health  benchmark 
concentrations  have  been  established  for 
many  of  the  pollutants  in  this  category. 
The  benefits  of  reducing  the  emissions 
of  pollutants  in  this  category  will  be 
through  decreased  human  exposure  to 
these  p>ollutants  below  the  benchmark 
concentrations. 

Although  the  proposed  regulation  will 
reduce  emissions  of  a  wide  range  of 
pollutants,  the  integrated  regulatory 
alternative  is  expected  to  slightly 
increase  emissions  of  cart)on  monoxide, 
nitrogen  oxide,  sulfur  dioxide,  and 
particulate  matter.  These  emission 
increases  result  from  combustion 
controls  that  are  the  basis  for  the 
proposed  MACT  standards.  Adverse 
health  and  welfare  effects  are  associated 
with  the  emissions  of  these  pollutants. 

Exposure  to  carbon  monoxide 
emissions  may  lead  to  aggravation  of  the 
cardiovascular,  central  nervous,  or 
pulmonary  systems.  Like  volatile 
organic  compounds,  nitrogen  oxide 
emissions  are  precursors  to  ozone 
formation.  Sulfur  dioxide  emissions  can 
be  transformed  into  acid  rain,  which  has 
negative  effects  on  crop  yields  and  other 
plant  life.  However,  it  should  be  noted 
that  the  negative  benefits  associated 
with  the  emissions  of  these  criteria 
pollutants  are  by  far  outweighed  by  the 
positive  benefits  resulting  from 
decreases  in  the  emissions  of  hazardous 
air  pollutants,  volatile  organic 
compounds,  and  total  reduced  sulfur. 

(2)  Quantitative  Assessment  of  Air 
Quality  Benefits.  Reductions  in  VOC 
emission^  result  in  the  largest  category 
of  benefits  that  has  been  both  quantified 
and  monetized.  Reductions  in  TRS 
emissions  address  the  odor  problem  and 
have  been  quantified  but  not  monetized. 
Likewise  increases  in  emissions  of  some 
criteria  pollutants  were  quantified  but 
not  monetized.  This  assessment  also 
found  human  health  benefits  associated 
with  reductions  in  HAP  emissions  to  be 
minimal. 


The  largest  category  of  benefits 
expected  to  result  from  this  regulation  is 
the  reduction  of  VOC  emissions  by 
approximately  716,000  Mg  annually. 
The  control  of  VOC  emissions  is 
important  because  the  presence  of  these 
compounds  is  a  precursor  to  ozone 
formation.  Although  data  limitations 
prevent  quantification  of  the  amount  of 
VOC  emissions  that  are  actually 
transformed  into  ozone,  the  approach 
for  valuing  the  benefits  of  reducing  VOC 
emissions  will  be  derived  from  the 
monetized  benefits  of  reducing  ozone. 

This  regulatory  alternative  is  also 
expected  to  reduce  TRS  emissions  by 
approximately  295,000  Mg  annually. 
Total  reduced  sulfur  emissions  are 
responsible  for  the  rotten  egg  smell 
often  associated  with  areas  near  pulp 
and  paper  mills.  Surveys  of  odor 
pollution  caused  by  pulp  mills  have 
supported  a  link  between  odor  and 
health  symptoms  such  as  headaches, 
watery  eyes,  runny  noses,  and  breathing 
difficulties.  The  above  symptoms  are 
not  readily  measured  or  verified 
objectively.  Therefore,  the  benefits  of 
reduced  total  reduced  sulfur  emissions 
are  not  further  quantified. 

The  increase  in  emissions  of  carbon 
monoxide,  nitrogen  oxide,  sulfur 
dioxide,  and  particulate  matter  will  be 
presented  as  the  negative  benefits  of  the 
integrated  regulatory  alternative.  Carbon 
monoxide  emissions  are  expected  to 
increase  by  approximately  300  Mg 
annually,  nitrogen  oxide  emissions  by 
1.300  Mg  annually,  sulfur  dioxide 
emissions  by  168,200  Mg  annually,  and 
particulate  matter  emissions  by  100  Mg 
annually.  As  shown,  the  increase  in 
emissions  of  sulfur  dioxide  are  larger 
than  other  criteria  pollutant  emission 
increases;  however,  they  are  estimated 
to  be  less  than  15  percent  of  total  sulfur 
dioxide  emissions  currently  generated 
by  the  pulp  and  paper  industry. 

Sulfur  dioxide  emissions  in  the 
pulping  component,  estimated  to  be 
approximately  151,000  Mg/yr,  are 
attributed  to  the  formation  of  sulfur 
dioxide  from  combustion  of  TRS  in  the 
pulping  vent  streams.  Sulfur  dioxide 
emissions  from  the  wastewater 
component,  approximately  17,700  Mg/ 
yr,  are  generated  by  the  fuel  used  to 
make  steam  that  is  used  in  steam 
stripping.  This  estimate  is  based  on 
several  assumptions,  includine  the 
assumption  that  large  TRS  sources,  such 
as  digester  and  evaporator  vents,  are 
continuously  controlled  at  baseline. 
Another  assumption  is  that  criteria 
pollutants  are  released  from  recovery 
furnaces,  power  boilers,  lime  kilns,  and 
smelt  tanks  according  to  the  emission 
rate  established  in  AP-42. 
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Due  to  lack  of  benefits  data,  the 
adverse  health  and  welfare  effects  of 
increased  emissions  of  sulfur  dioxide 
and  other  criteiia  pollutants  cannot  be 
further  quantified. 

Although  this  soiuce  category  emits  a 
wide  variety  of  hazardous  air  pollutants, 
only  a  small  portion  of  the  pollutants 
are  emitted  in  sufficient  quantities  to 
pose  a  threat  to  human  health  and  the 
environment.  (See  background 
information  document  for  a  complete 
list  of  the  hazardous  air  pollutant 
emissions  that  will  be  affected  by  the 
integrated  regulatory  alternative.)  A  risk 
assessment  of  the  carcinogenic 
hazardous  air  pollutants  evaluated  the 
cancer  risk  these  pollutants  pose  to 
humans.  (Refer  to  the  Air  Quality 
Assessment  Document  for  a  complete 
discussion  of  the  cancer  risk 
methodology.) 

Of  the  HAPs  that  are  known  or 
suspected  human  carcinogens, 
acetaldehyde,  carbon  tetrachloride, 
chloroform,  formaldehyde,  and 
methylene  chloride  were  evaluated 
because  emissions  data  for  the  pulp  and 
paper  industry  and  toxicologic  data 
indicated  that  these  pollutants  adversely 
affect  human  health.  The  results  of  the 
risk  assessment  of  th«e  five  pollutants 
indicated  that  the  integrated  regulatory 
alternative  would  reduce  annual  cancer 
risk  by  0.39  of  a  statistical  life.  A 
statistical  life  is  defined  to  be  the  sum 
of  reduction  in  canco-  risk  for  the 
exposed  population. 

Non-carcuiogenic  HAPs  were 
evaluated  using  an  exposure  assessment 
model.  (See  the  Air  Quality  Assessment 
Document  for  a  complete  discussion  of 
the  exposure  assessment  methodology.) 
A  dose-response  expressed  in  terms  of 
an  inhalation  reference  concentration 
(RfC)  was  used  to  evaluate  the  adverse 
health  efiiects  of  acrolein ,  acetaldehyde, 
toluene,  2-butanone,  methanol, 
hydrochloric  acid,  and  hexane.  The 
baseline  exposure  analysis  revealed  that 
only  two  of  the  seven  pollutants, 
acrolein  and  acetaldehyde.  posed  any 
adverse  health  threat  to  the  exposed 
population.  An  analysis  of  emissions  of 
these  pollutants  after  the  imposition  of 
the  integrated  regulatory  alternative 
revealed  that  an  estimated  1,285,000 
people  would  have  their  exposure 
reduced  from  being  above  the  RfC 
health  benchmark  to  being  below  the 
benchmark.  The  significance  of  the  RK3 
benchmark  is  that  exposures  to  levels 
below  the  RfC  are  considered  "safe" 
because  exposures  to  concentrations  of 
the  chemical  at  or  below  the  RfC  have 
not  been  linked  with  any  observable 
health  ejects. 

(3)  Monetized  Air  Quality  Benefits. 
The  largest  category  of  benefits  expected 


to  resuh  from  the  regulation  are  the 
benefits  from  VOC  emission  reductions 
(and  therefore,  reduced  ambient  ozone 
levels).  Valuation  of  the  acute  health 
and  agricultural  effects  attributable  to 
the  V(X  emission  reductions  (using 
average  benefit  per  Megagram  value) 
resulted  in  an  estimated  total  annual 
benefit  ranging  from  $88.1  million  to 
$552.0  million. 

It  is  important  to  note  that  the 
approach  used  to  monetize  the  benefits 
of  the  VOC  emission  reductions  only 
account  for  the  acute  health  effects  and 
agricultural  benefits  associated  with 
reduced  exposure  levels.  However,  this 
approach  ignores  the  chronic  health 
efi^ects  associated  with  repeated 
exposure  to  ozone.  This  omission 
results  in  an  underestimation  of  the 
total  value  of  reduced  ozone  levels.  This^ 
conclusion  is  based  on  the  evidence 
(provided  in  the  RIA)  citing  the 
possibility  of  reversing  the  adverse 
health  effects  due  to  acute  ozone 
exposure  versus  the  permanent  adverse 
health  effects  due  to  chronic  ozone 
exposure. 

Another  large  category  of  benefits,  the 
benefits  of  reducing  total  reduced  sulfur 
emissions,  was  not  monetized  because 
health  and  welfare  benefits  associated 
with  undesirable  odors  are  not  readily 
quantified. 

An  increase  in  emissions  of  carbon 
monoxide,  nitrogen  oxide,  sulfur 
dioxide,  and  particulate  matter  are 
expected  to  result  in  negative  benefits. 
Lack  of  benefits  data  associated  with 
these  criteria  pollutant  emissions 
prevent  the  negative  benefits  of  these 
emission  increases  from  being 
monetized.  ^ 

The  risk  aoalysis  showed  that  the 
regulation  will  decrease  annual  cancer 
risk  by  0.39  of  a  statistical  life.  A  range 
of  estimates  for  valuing  reduced  risk 
were  used  to  monetize  this  benefit 
category.  The  total  annual  benefit  of  the 
above  cancer  ri^k  reduction  is  estimated 
to  range  fiiim  $0.8  million  to  $4.2 
million.  The  results  of  the  exposure 
assessment  could  not  be  monetized 
because  information  on  valuing  reduced 
exposure  to  hazardous  air  pollutants 
was  not  available. 

Net  monetized  air  related  benefits, 
summed  for  all  benefit  categories,  range 
between  $89  million  and  $556  million. 
The  monetized  benefits  presented  above 
are  believed  to  underestimate  the  total 
air  quality  benefits  expected  to  result 
from  the  regulation.  This 
underestimation  is  due  to  a  lack  of 
benefits  data  that  prevents  all  categories 
of  benefits  from  being  fully  quantified 
and  monetized.  Furthermore,  the 
positive  but  non-monetized  benefits  of 
reducing  exposure  to  non-carcinogenic 


hazardous  air  pollutants,  reducing  some 
categories  of  adverse  health  effects  from 
ozone  exposure,  and  reducing  odor  (and 
potentially  health)  problems  caused  by 
total  reduced  sulfur  emissions  are 
expected  to  outweigh  the  negative  but 
non-monetized  berefits  of  increasing 
emissions  of  carbon  monoxide,  nitrogen 
oxide,  sulfur  dioxide,  and  particulate 
matter. 

(4)  Limitations  Associated  with 
Estimating  Air  Benefits.  Lack  of 
information  for  several  benefit 
categories  precludes  a  complete 
quantification  of  all  benefit  categories. 
The  benefits  assessment  was  Umited  to 
analyzing  the  pollutants  for  which 
emissions  information,  including 
toxicity  data,  was  available.  Similarly, 
data  limitations  precluded  quantified 
estimates  of  the  amount  of  VOC  that  is 
actually  transformed  into  ozone.  The 
benefits  of  reducing  total  reduced  sulfur 
(TRS)  emission  have  not  been 
monetized  because  odor  problems  and 
their  link  to  health  symptoms  were  not 
readily  quantified. 

c.  Summary  of  Air  and  Water 
Benefits.  The  combined  range  of 
national-level  air  and  water  benefits 
from  the  proposed  regulation  are  shown 
in  Table  Xl.B-1.  Air-related  benefits 
incorporate  both  human  health  risk 
reductions  and  air  quality 
improvements.  The  total  benefits  ft^m 
the  regulation  are  estimated  to  range 
from  $160  million  to  $987  million. 

Table  XI.B-1  .— PoTEffriAi  Nauon- 
W10E  Air-  and  Water-Reuvted 
Monetized  Benefits  of  the  Pro- 
posed Pulp  and  Paper  Regula- 
tion 


Benefit  category 


Air: 

•  Human  Health 

•  Air  Qual«y 

Air  t>enefits  range  .„ 

Water 

•  Human  Health 

•  Recreational  Angling  ... 

•  AvokJed    Sludge    Dis- 
posal Costs  

Water  benefits  range 

Comt)«ned    air    and   water 
iDenefits  range 


Millions  o(  1992 
dollars  per  year 


$0.&-$4.2 
$88.1 -$552.0 
$88.9-5556.2 

S10.0-$430.4 
$5.2-$24.1 

S56.3 
$71.5-$430.4 

$160.4-$986.6 


Note:  Does  not  include  benefits  that  could 
not  be  quantified,  or  t^at  coiiU  be  quantified 
but  rwt  monetized.  These  may  be  consider- 
attle.  See  discussion  above. 

d.  Costs  To  Society.  The  social  costs 
of  regulatory  actions  are  the  opportunity 
costs  to  our  society  of  employing  our 
scarce  resources  in  pollution  control 
activity.  The  social  costs  of  regulation 
include  both  monetary  and  non- 
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monetary  outlays  made  by  society. 
Monetary  outlays  include  private-sector 
compliance  costs,  government 
administrative  costs,  and  other 
adjustment  costs,  like  the  cost  of 
reallocating  displaced  workers.  Non- 
monetary outlays,  many  of  which  can  be 
assigned  monetary  values,  include 
losses  in  consumers'  and  producers* 
surpluses  in  affected  product  markets, 
discomfort  or  inconvenience,  loss  of 
time,  and  a  slowdown  in  the  rate  of 
innovation.  The  Agency  used  the  results 
of  the  market  impact  model  to 
approximate  the  social  cost  of  the 
proposed  standards.  The  annual  social 
cost  estimate  for  the  integrated 
regulatory  proposed  alternative  is  $948 
million. 

Included  in  this  cost  are  estimates  of 
the  losses  in  both  consumer  and 
producer  surplus  in  affected  markets 
($920  million),  estimates  of  worker 
displacement  costs  ($25  million),  and 
estimates  of  private  and  government 
administrative  costs  for  the  NESHAP  C$3 
million).  In  some  instances,  EPA 
believes  that  compliance  with  the 
proposed  regulation  will  result  in 
increases  in  productivity,  enhanced 
product  quality,  and  improved  plant 
equipment  throughout  the  chemical 
pulping  and  bleaching  segments  of  the 
industry.  These  considerations,  which 
have  a  positive  social  value,  have  not 
been  included  in  estimates  of  the  social 
cost  of  the  rule.  However,  comment  on 
these  considerations  is  being  solicited  in 
sertion  XIII.B  of  this  preamble.  These 
social  cost  estimates  also  do  not  include 
the  private  and  government 
administrative  costs  associated  with  the 
effiuent  guidelines. 

e.  Benefit-Cost  Comparison.  Because 
not  all  of  the  benefits  resulting  from  the 
integrated  regulatory  alternative  can  be 
valued  in  terms  of  dollars,  a  complete 
cost-benefit  comparison  cannot  he 
performed.  The  social  cost  of  the 
alternatives  considered  in  the  proposed 
rule,  discussed  in  the  preceding  section, 
is  estimated  to  be  $948  million.  The 
sum  total  of  benefits  that  can  be  valued 
in  dollar  terms  ranges  from  $160  to  $987 
million. 

As  shown  in  Table  XI.B-2,  the  range 
of  total  social  cost  and  combined  air  and 
water  benefits  overlap  each  other 
considerably.  If  all  of  the  benefits  that 
were  identified  could  be  quantified  and 
monetized,  the  overlap  between  these 
ranges  would  be  even  greater. 


Table  XI.B-2.--Comparison  of  Na- 
tional Annual  Benefits  to  Costs 
FOR  THE  Pulp  and  Paper  Rule- 
making 


Beriefits 


Air  benefits  

Water  benefits 

Combined  air  and  water 
benefits  

Total  social  cost  

Industry  compliance  cost 
tor  ttie  proposed  inte- 
grated alterative 


Millions  of  1992 
dollars  per  year 


$88.9-$556.2 
$71.5-$430.4 

$160.4-5986.6 
5948.0 


5600.0 


Note:  Tt>e  calculat)on  of  monetized  air-relat- 
ed t)enefits  includes  tjenefits  from  reduct)ons 
in  annual  cancer  incidences  as  well  as  acute 
tiealth  and  agncultural  benefits  attntxjtaWe  to 
VOC  emission  reductions.  Refer  to  Section 
Xl.5.b.(3)  of  ttus  preamt)le  for  a  complete  list 
of  benefit  categories  that  were  not  monetized 
due  to  lack  of  data. 

/.  Benefit-Cost  Comparison'Using 
Case  Studies.  Because  benefits  are  often 
highly  site-specific,  EPA  also  estimated 
both  costs  and  benefits  at  four  sites 
using  a  case  study  approach.  The  case 
studies  include  segments  of:  (1)  The 
Wisconsin  River,  located  in  central 
Wisconsin;  (2)  the  lower  Columbia  River 
in  Washington  State;  (3)  the  Penobscot 
River  in  Maine;  and  (4)  the  Leaf  River 
in  Mississippi.  The  case  studies  were 
selected  to  provide  geographic 
representation  of  the  impacts  of  the 
proposed  regulation,  taking  data 
availability  into  consideration. 

(1)  The  Penobscot  River  Case  Study. 
The  Penobscot  River  is  the  site  of  a 
sensitive  Atlantic  Salmon  run  and  the 
State's  most  active  salmon  sport  fishery. 
The  river  now  accounts  for  about  83 
percent  of  the  total  salmon  catch  (kept 
and  released)  in  Maine.  It  is  also 
important  to  the  Penobscot  Indian 
Nation,  whose  territory  includes  146 
islands  located  in  the  river.  Dioxins 
were  first  detected  in  fish  tissue  samples 
in  1983,  and  a  fish  consumption 
advisory  was  issued  for  the  1988  fishing 
season  for  a  section  of  the  river. 

The  Penobscot  receives  discharges 
from  5  pulp  and  paper  mills  and  10 
major  municipal  sources  over  its  entire 
length  of  103  miles.  Two  of  these  mills 
are  bleached  krafl  facilities.  The 
proposed  regulation  may  result  in  lower 
concentrations  of  dioxin  in  fish  tissue 
and  may  lead  to  lifting  of  the  fish 
advisory.  As  a  result,  human  health  risk 
would  be  reduced  and  both  subsistence 
and  recreational  angler  populations 
would  benefit;  fishing  on  the  river  may 
increase;  and  finally,  ecological  benefits 
would  accrue,  notably  for  piscivorous 
birds  and  mammals.  These  benefits  are 
quantified  and  monetized  and  total  in 


the  range  of  $0.6  to  $2.5  million  per 
year. 

For  this  case  study  area,  the  acute 
health  and  agricultural  benefits 
associated  with  reduced  air  emissions 
are  estimated  to  be  in  the  range  of  $0.4 
to  $2.3  million  per  year.  The  combined 
range  of  benefits  is  $1.0  to  $4.8  million. 
In  comparison,  the  estimated 
annualized  compliance  costs  to  the  two 
mills  affected  by  the  proposed 
regulation  are  somewhat  higher  than  the 
range  of  benefits  shown  above.  For 
confidentiality  reasons,  cost  estimates 
cannot  be  presented  for  this  case  study. 

(2)  The  Wisconsin  River  Case  Study. 
The  Wisconsin  River  provides  both 
important  recreational  opportunities  as 
well  as  habitat  for  wildlife,  including 
important  endangered  species.  The  use 
and  nonuse  values  are  currently  limited 
by  environmental  quality,  with 
significant  impacts  fit>m  dioxin 
contamination  as  evidenced  by  a 
number  of  fish  advisories. 

Demand  for  water-related  recreation 
in  this  case  study  area  is  high.  The 
primary  uses  of  the  river  and  river  parks 
are  passive  day-use.  swimming,  fishing, 
picnicking,  boating,  waterskiing. 
camping  and  hunting.  This  is  also  the 
third  most  popular  fishing  region  in  the 
state.  Fish  found  in  this  section  of  the 
river  include  walleye,  northern  pike, 
bass,  largemouth  bass,  bluegill  and 
muskie.  The  monetized  benefits  of  the 
proposed  requirements  are  in  the  range 
of  $0.5  and  $3.4  million. 

For  this  case  study  area,  the  acute 
health  and  agricultural  benefits 
associated  with  reduced  air  emissions 
are  estimated  to  be  in  the  range  of  $0.9 
to  $5.4  million.  The  combined  range  of 
benefits  is  $1.4  to  $8.8  million.  In 
comparison,  the  five  affected  mills  incur 
an  estimated  $15.4  million  in 
annualized  costs  to  meet  the  proposed 
requirements.  The  estimated  social  cost 
of  regulating  the  mills  in  the  study  are 
$24.9  million. 

(3)  Lower  Columbia  River  Case  Study. 
The  Columbia  River  and  its  tributaries 
comprise  the  dominant  water  system  in 
the  northwestern  United  States.  The 
Columbia  River  basin  is  rich  in  natural 
resources  that  provide  for  the  needs  and 
services  of  both  f>eople  and  the 
environment.  In  addition  to  supporting 
a  myriad  of  industries,  the  river  also 
supports  a  substantial  fishery  that 
provides  recreation  to  thousairds  of 
anglers  annually.  Popular  species 
caught  in  the  lower  Columbia  include 
shad,  walleye,  steelhead,  sturgeon,  and 
several  species  of  salmon.  In  addition,  a 
valuable  commercial  fishery  thrives  on 
the  river  and  contributes  to  Washington 
state's  economy. 
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Estioates  of  the  total  vahie  of  benefits 
associated  with  the  prop>osed  reduction 
in  dioxin  and  other  contaminants  to  the 
lower  Coliunbta  river  are  a  sum  of  the 
values  from  four  cathodes:  human 
health,  recreational  fishing,  coounercial 
fishing,  and  oon-coosuniptive  use.  The 
total  annual  benefits  are  in  the  range  of 
$1.8  miUion  and  412^  million. 

For  this  case  study  area,  acute  health 
and  agricultural  benefits  associated  with 
reduced  air  emissions  are  estimated  to 
be  in  the  range  of  $4.2  to  $26.5  million. 
The  combined  benefits  are  in  the  range 
of  $6.0  to  $39.0  million.  In  comparison, 
the  total  annualized  compliance  costs 
for  the  affected  facilities  are  $46.0 
million.  The  estimated  social  costs  for 
the  six  mills  in  this  study  are  $67.5 
million. 

(4)  Leaf  River  Case  Study.  This  case 
study  provides  a  retrospective  look  at 
how  process  changes  may  impact 
environmental  conditions  at  a  site.  This 
study  documents  the  effects  of  changes 
in  the  discharges  of  dioxin  and  other 


contaminants  from  a  chlorine-bleaching 
paper  mill  in  MississippL 

High  levels  of  dioxin  were  detected  in 
the  plant's  effluent  and  in  fish  tissue 
samples  downstream  of  the  mill  in 
1987.  A  fish  advisory  was  fssued  in 
1989.  Process  changes  began  in  1989  to 
reduce  the  formation  and  discharge  of 
dioxin  in  die  mill  effluent.  Subsequent 
sampling  showed  that  dioxin  in  fish 
declined  irom  24  ppt  in  1989  to  8  ppt 
in  1990.  further  dedining  to  3.6  ppt  in 
1992. 

The  downward  trend  of  didxin 
detected  in  fish  tissue  samples  near  the 
mill  corresponds  with  the  process 
changes  that  were  adapted  between 
1989  and  1991.  These  changes  also 
correspond  to  the  relaxing  of  the  fish 
consumption  advisory  for  the  river. 
These  types  of  measurable  ecosystem 
improvements  at  other  sites  might  be 
expected  from  the  proposed  regulation, 
with  reductions  in  fish  tissue 
concentrations,  and  potential 
elimination  of  fish  advisories. 


(5)  Summary  of  Case  Studies.  Benefits 
and  costs  for  the  case  studies  are 
summarized  and  compared  in  Table 
XI.B-3.  The  case  study  results  indicate 
that  although  monetised  benefits  are 
less  than  both  social  and  private  costs 
than  at  the  national  level,  they  are  of  the 
same  order  of  magnitude.  Case  study 
benefits  comprise  slightly  less  than  five 
percent  of  total  national  benefits,  while 
case  study  costs  comprise 
approximately  ten  percent  of  total 
national  costs.  Thus,  the  case  studies 
tend  to  underrepresent  potential 
benefits  and  overrepresent  potential 
costs.  At  the  national  level,  water- 
related  benefits  are  monetized  for 
human  health  risk  reductions  aild 
recreational  anglers  only.  The  case 
study  analyses  also  include  water 
quality-related  benefits  associated  with 
recreational  angling,  non-consumptive 
recreation,  and  ecologic/non-use  values. 


Table  XLB-3.— Comparison  of  Potential  Annual  Ajr-  and  Water-Related  Benefits  to  the  Potential  Costs  of 

THE  Pulp  and  Paper  Regulation  for  the  Case  Study  Sites 

(liMbons  ot  1992  dollars  per  year] 


>' 


Benefits 


Water  retatod  tMnelits 
Air  related '  tMoefits  _. 
Total  benefib  


Total  Cotnptiance  Coets^a 
Estimated  social  costs  < 


Pemtjscot 
Rivef 


$0.61 -$2.45 

$037-$2.30 

$0.98-$4.75 

A 

A 


Wiscorisin 
River 


$0.4^53  43 

$0.86-$5.40 

$1 .35-$8.83 

$15.46 

$24.9 


Co)uTnt)ia 
River 


$1.79-$12.51 

$4.22-526.47 

$6.01-$38.98 

$46.02 

$67.5 


A    ConidentiaMy  agreernenls  preclude  disclosure  of  total  costs  tor  this  site. 

'  Source:  U.S.  EPA/OAOPS. 

2  Total  annualized  cost  ol  compliance  with  both  air  and  KWter  controls  «or  the  selected  regulatory  option,  usirw  mill  specific  interest  rates. 

3Soufce:  ERG.  1993.  s  7  -k  t»        -f-- 


The  case  study  results  shown  above 
compared  potential  costs  and  benefits. 
Another  case  study,  Leaf  River, 
monitored  the  downward  trend  in 
dioxin  in  fish  tissue  samples  and 
correlated  dioxin  measurements  to  the 
process  changes  at  the  plant  from  19B9 
through  1991.  These  changes  also 
correspond  to  the  relaxing  of  the  fish 
consumption  advisory  for  the  river. 

g.  Bestoration  Costs.  One  approach  to 
assessing  the  benefits  of  reducing  dioxin 
discharges  is  to  consider  the  potential 
cost  savings  associated  with  restoration 
efforts  to  clean  water  bodies  impacted 
by  dioxin  or  other  pollutants. 

The  remediation  costs  for  the  EPA 
selected  alternative  in  the  case  studies 
ranges  horn  $79  to  $1,353  per  cubic 
yard.  These  remediation  estimates 
indicate  the  potential  magnitude  of 
costs  associated  with  addressing 
problems  associated  with  dioxins  (and 
other  persistent  toxic  compounds)  that 


are  found  in  sediment  Current  loadings 
of  dioxin  from  pulp  and  paper  mills  are 
not  expected,  in  and  of  themselves,  to 
result  in  dioxin  concentrations  in 
sediments  that  lead  to  these  types  of 
remedial  action;.  Nonetheless,  cvurent 
loadings  contribute  to  sediment 
contamination  and,  hence,  some 
fraction  of  the  illustrative  remediation 
costs  may  be  interpreted  as  reflecting 
societal  value  associated  with  reduced 
loadings. 

6.  Cost-Effectiveness.  Cost-Effectiveness 
is  a  Calculation  of  the  Efficiency  of 
Control  Technologies  for  Removing 
Pollutants. 

Cost -effectiveness  is  calculated  as  the 
dollars  spent  to  remove  a  pollutant 
divided  by  the  amount  (mass)  of  the 
pollutant  removed.  Cost-effectiveness 
can  be  calculated  incrementally 
between  options  or  by  comparing  the 
total  costs  and  removals  for  any  one 


technology  option  to  the  baseline.  The 
pollutant  removals  can  be  expressed  as 
a  total  mass  of  a  group  of  pollutants 
(e.g..  tons  of  total  HAPs  removed)  or  as 
a  summation  of  individually  toxic- 
weighted  compounds  (e.g.,  pound- 
equivalent  of  a  toxic  pollutant,  such  as 
chloroform).  Cost-effectiveness  results 
have  different  purposes  in  establishing 
regulatory  control  levels  in  the  Clean 
Water  Act  and  in  the  Clean  Air  Act  and 
thus,  are  discussed  separately  for 
effluent  limitations  and  air  emission 
standards. 

a.  Cost-Effectiveness  of  Effluent 
Limitations.  EPA"s  cost -effectiveness 
analysis  for  BAT  and  PSES  compares 
the  incremental  pounds  cost  of  a  control 
option  to  the  pounds  of  pollutants 
removed  by  the  control  option,  where 
those  pounds  are  weighted  by  their 
relative  toxicity.  The  costs  used  in  this 
analysis  reflect  only  those  technology 
components  that  would  be  necessary  to 
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comply  with  effluent  limitations,  not 
the  total  costs  associated  with  the 
integrated  regulatory  alternative. 
Similarly,  the  pollutant  removals  reflect 
only  the  reduced  discharges  of  toxic  and 
nonconventional  pollutants  discharged, 
in  wastewater,  not  the  total  reduction  of 
environmental  emissions.  The  cost 
effectiveness  ratios  for  the  BAT  and 
PSES  limitations  in  today's  proposed 
rule  are  $53  per  pound  equivalent  and 
$89  per  pound-e<juivaIent,  respectively. 

The  cost -effectiveness  ratios  for  each 
subcategory  for  BAT  are  $254  per 
pound-equivalent  for  the  Dissolving 
Kraft  subcatgory.  $13  per  pound- 
equivalent  for  the  Dissolving  Sulfite 
subcategory.  $80  per  pound-equivalent 
for  the  Bleached  Papergrade  lOaft  and 
Soda  subcategory,  and  $27  per  pound- 
equivalent  for  the  Papergrade  Sulfite 
subcategory.  The  cost -effectiveness 
ratios,  by  subcategory,  for  PSES  are  $99 
per  pound-equivalent  for  the  Bleached 
Papergrade  Kraft  and  Soda  subcategory 
and  $45  per  pound-equivalent  for  the 
Papergrade  Sulfite  subcategory. 

Additional  descriptions  of  tne  cost- 
effectiveness  methodology  and  more 
detailed  results  are  found  in  "Cost- 
Effectiveness  Analysis  of  Proposed 
Effluent  Limitations  Guidelines  for  the 
Pulp.  Paper,  and  Paperboard  Industry," 
which  is  included  in  the  Record  and  is 
available  as  one  of  the  backgrourid 
documents  supporting  the  proposed 
rule. 

b.  Cost-Effectiveness  of  Air  Emission 
Standards.  The  cost-effectiveness  of 
\4ACT  controls  is  calculated  based  on 
the  total  mass  of  hazardous  air 
pollutants  (HAP)  removed  by  a 
regulatory  alternative.  The  cost- 
effectiveness  of  the  MACT  floor  level  of 
control  is  estimated  at  $2,060  per 
megagram.  The  integrated  regulatory 
alternative  with  the  next  most  stringent 
level  of  MACT  control  has  an 
incremental  cost-effectiveness  of  over 
$91,000  per  megagram. 

In  addition  to  calculating  the  cost- 
effectiveness  of  MACT  controls  relative 
to  HAP  emissions,  the  Agency  also 
conducted  an  incremental  cost- 
effectiveness  analysis  of  MACT  controls 
relative  to  VOC  emission  reductions. 

As  explained  in  Section  XI.B.S.b  of 
this  preamble,  the  largest  category  of 
benefits  expected  to  result  from  the 
implementation  of  the  integrated  rule 
are  the  benefits  from  VOC  emission 
reductions.  However,  data  limitations 
prevent  a  complete  quantification  of  all 
categories  of  benefits  attributable  to 
VOC  emission  reductions.  Since  lack  of 
data  prevent  all  VOC  benefit  categories 
from  being  monetized,  a  direct 
comparison  of  benefits  to  costs  may  not 
be  helpful  in  determining  the  desirable 


regulatory  alternative.  However,  an 
assessment  of  the  incremental  cost- 
effectiveness  of  VOC  emission  controls 
and  a  comparison  of  these  estimates  to 
a  policy-established  benchmark  may  be 
useful.  The  VOC  cost-effectiveness 
analysis  will  represent  the  cost  of  the  air 
emission  controls  relative  to  the 
expected  VOC  emission  reductions 
attributable  to  the  controls. 

Although  the  costs  used  in  this 
analysis  accurately  represent  the  cost  of 
MACT  requirements,  the  use  of  a  VOC 
cost-effectiveness  analysis  may 
underestimate  the  benefits  of  these 
requirements.  In  particular,  the  VOC 
cost-effectiveness  analysis  ignores  the 
benefit  of  HAP  emission  reductions  and 
B(X)  effluent  reductions  that  these 
controls  vdll  also  achieve.  The  result  of 
the  "jointness"  of  the  benefits  of  the 
MACT  requirements  is  that  the  VOC 
cost-effectiveness  values  presented  in 
this  analysis  will  be  overestimated. 

h  is  difficult  to  estimate  the 
magnitude  of  the  VOC  cost-effectiveness 
overestimation.  The  Agency  has 
estimated  a  range  of  monetized  values 
for  the  benefits  of  reduced  annual 
cancer  risk  attributable  to  reduced 
carcinogenic  HAP  emissions.  The  total 
annual  benefits  of  the  annual  cancer  risk 
reductions  has  been  estimated  to  range 
from  $0.78  million  to  $4.5  million  (1991 
dollars)  depending  on  the  regulatory 
alternative  examined.  If  the  VOC  cost- 
effectiveness  calculation  were  to 
account  for  this  benefit  category,  the 
magnitude  of  the  VOC  cost-effectiveness 
overestimation  could  be  characterized 
as  being  relatively  small.  However,  the 
Agency  has  also  estimated  the 
reductions  in  exposure  attributable  to 
reductions  in  emissions  of  non- 
carcinogenic  HAPs.  Unfortunately,  lack 
of  data  prevent  these  health  benefits 
from  being  monetized.  The  effect  of  this 
lack  of  valuation  prevents  a  conclusion 
from  being  drawn  regarding  the 
magnitude  of  the  benefits  attributable  to 
non-carcinogenic  HAP  emission 
reductions.  Therefore,  the  Agency 
cannot  confidently  characterize  the 
magnitude  of  the  VOC  cost-effectiveness 
overestimation. 

The  incremental  VOC  cost- 
effectiveness  analysis  begins  with 
regulatory  alternative  23,  which 
includes  the  MACT  floor  level  of 
control.  The  incremental  cost- 
effectiveness  of  the  MACT  floor 
requirements,  averaged  across  multiple 
emission  points,  above  the  baseline 
level  of  control  is  approximately  $350/ 
Mg.  In  other  words,  the  average  cost  of 
reducing  each  Mg  of  VOC  emissions  at 
the  MACT  floor  level  of  control  is  $350. 

The  most  stringent  level  of  control 
that  was  identified  was  regulatory 


alternative  24.  The  incremental  VOC 
cost-effectiveness  of  going  bom 
regulatory  alternative  23  to  regulatory 
alternative  24  is  approximately  $1,650/ 

The  last  regulatory  alternative  that 
was  identified  was  regulatory 
alternative  25.  The  incremental  VOC 
cost-effectiveness  of  implementing 
regulatory  alternative  25  is 
approximately  $74,040/Mg. 

One  approach  for  analyzing  the 
significance  of  these  incremental  cost- 
effectiveness  values  is  to  compare  these 
values  to  a  f>olicy-based  cost- 
effectiveness  guidance  developed  by  the 
Agency  in  1985.  The  policy-based  VOC 
cost-effectiveness  value  for  new  source 
performance  standards  (intended  to 
address  VOV  emissions  nationally)  was 
established  at  $1,570/Mg  (1991$).  ff  the 
majority  of  the  benefits  of  the  MACT 
requirements  are  expected  to  be  derived 
from  VOC  emission  reductions,  using 
policy-based  VOC  cost-effectiveness 
value  to  determine  the  desirable 
regulatory  alternative  to  implement  may 
be  a  reasonable  approach. 

This  incremental  VOC  cost- 
effectiveness  analysis  reveals  that 
regulatory  alternative  23  can  be  justified 
as  a  desirable  option  since  the 
incremental  VOC  cost-effectiveness  of 
implementing  regulatory  alternative  23 
is  much  less  than  the  policy-based 
benchmark  value.  This  analysis  also 
indicates  that  regulatory  alternative  25 
is  a  clearly  undesirable  option  since  the 
incremental  cost -effectiveness  of  this 
regulatory  alternative  is  much  greater 
than  the  established  benchmark  value. 
The  conclusion  about  the  desirability  of 
implementing  regulatory  alternative  24 
is  less  clear.  The  incremental  cost- 
effectiveness  of  implementing 
regulatory  alternative  23  is 
approximately  $1.650/Mg.  This  value  is 
slightly  greater  than  the  $1.570/Mg 
benchmark  value.  However,  as  noted 
earlier,  this  VOC  cost-effectiveness 
value  ignores  the  additional  benefits  of 
HAP  and  BOD  control.  If  we  take  into 
account  the  overestimation  of  the  VOC 
cost-effectiveness  value  due  to  the 
omission  of  the  HAP  and  BOD  benefits, 
the  conclusion  of  the  incremental  cost- 
effectiveness  analysis  may  be  that 
regulatory  alternative  24  may  be  a 
desirable  regulatory  alternative. 

Although  the  incremental  VOC  cost- 
effectiveness  of  regulatory  alternative  23 
is  significantly  less  than  the  established 
benchmark,  the  Agency  has  little  data  to 
draw  conclusions  regarding  the  net 
benefits  of  the  MACT  portion  of  any  of 
the  regulatory  alternatives  presented  in 
this  analysis.  The  purpose  of  this 
incremental  VOC  cost-effectiveness 
analysis  is  to  provide  the  Agency  with 
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an  additional  method  for  evaluating  the 
relative  merits  of  the  various  regulatory 
alternatives. 

C.  Sludge,  Energy,  and  Other 
Environmental  Impacts 

1.  Impact  of  btegrated  Rule  on  Sludge 

a.  Types  of  Impacts.  The  technology 
basis  for  BAT  in  the  integrated 
regulatory  alternative  for  dissolving 
sulfite,  dissolving  krafl.  papergrade 
sulfite,  and  papergrade  kraft 
subcategories  includes  process  changes. 
The  impact  of  BAT  on  these 
subcategories  was  examined  from  a 
multi-media  perspective,  including  the 
impacts  on  sludge.  With  respect  to 
sludge,  the  Agency  focused  on  pollution 
prevention  as  a  basis  for  reducing  the 
mass  and  concentration  of  2,3,7,8- 
tetrachlorodibenzo-p-dioxin  (TCDD)  and 
2.3,7,8-tetrachlorodibenzofuran  (TCDF). 

Reductions  in  the  mass  loadings  and 
concentrations  of  TCDD  and  TCDF  will 
impact  the  paper  industry  and  society  as 
a  whole  in  several  ways.  Reductions  in 
TCDD  and  TCDF  will  improve  sludge 
quality  and  make  disposal.  An  Agency 
anajysis  shows  that  land  application  is 
generally  the  least  expensive  method  for 
disposing  sludge.  Greater  use  of  land 
application  will  enable  mills  in  these 
subcategories  to  achieve  cost  savings  in 
sludge  management.  For  more  details, 
see  "Regulatory  Impact  Assessment  for 
Land  Application  of  Bleached  Pulp  and 
Paper  Mill  Wastewater  Treatment 
Sludges." 

b.  Calculation  of  Sludge  Quality 
Impacts.  To  estimate  the  effect  of  the 
integrated  regulatory  alternative  on 
sludge  quality  in  terms  of  TCDD  and 
TCDF  mass  loadings  and 
concentrations,  the  Agency  first 
estimated  baseline  levels  of  TCDD  and 
TCDF  for  all  mills  subject  to  BAT  for 
bleach  plant  effluent.  Next,  these 
baseline  levels  were  compared  to 
estimates  of  the  levels  of  TCDD  and 
TCDF  in  sludge  following  the 
implementation  of  BAT,  yvith  the 
difference  representing  the  pollutant 
reduction.  For  a  description  of  the 
methodology  used  to  calculate 
reductions,  see  "Economic  Analysis  of 
Impacts  of  Integrated  AirAVater 
Regulations  for  the  Pulp  and  Paper 
Industry  on  Disposal  of  Wastewater 
Sludge." 

For  each  facility,  with  few  exceptions, 
the  most  recent  data  from  any  of  the 
four  data  sources  (the  104  Mill  Study, 
the  Short-term  Study,  the  Long-term 
Study,  and  Self  Monitoring  Data  as 
reported  on  the  1990  Census  of  Pulp, 
Paper,  and  Paperboard  Manufacturing 
Facilities)  were  used  to  describe  a 
particular  facility's  baseline  TCDD  and 


I 


TCDF  concentration  levels.  The  data 
bases  cover  the  period  from  January  1, 
1989  through  December  31, 1992.  Mass 
loadings  were  calculated  using 
production-normalized  loading  factors. 
In  some  cases,  data  were  transferred 
from  facilities  with  similar  technology 
and  fiber  furnish. 

To  estimate  attainable  TCDD  and 
TCDF  loadings  and  concentrrftions 
under  various  integrated  regulatory 
alternatives,  the  Agency  first  identified 
the  existing  facility  or  grou^^of  facilities 
and  data  sources  that  were  judged  to  be 
representative  of  the  achievable  levels 
under  each  of  the  various  integrated 
regulatory  alternatives.  Pollutant 
concentrations  and  load  fac'iors  from 
these  representative  facilities  were  used 
to  calculate  the  average  TCDD/TCDF 
concentrations  and  loadings  for  each     - 
facility. 

Overall,  for  each  of  the  listed 
subcategories,  the  proposed  integrated 
regulatory  alternative  is  estimated  to 
reduce  average  loadings  of  TCDD  and 
TCDF  as  follows:  for  papergrade  kraft, 
111.1  and  602.6  grams/year,  for 
papergrade  sulfite,  2.0  and  23.4  grams/ 
year,  for  dissolving  kraft.  0.1  and  0.9 
grams/year,  and  for  dissolving  sulfite, 
1.6  and  3.5  grams/year,  respectively. 
Many  of  the  assumptions  used  in  the 
water  quality  assessment  (section  XI.B) 
were  also  used  here.  Sensitivity 
analyses  to  test  several  of  these 
assumptions  indicate  that  the  loading 
and  concentration  results  for  sludge 
were  not  appreciably  different  when  the 
assumptions  regarding  non-detected 
data  are  varied. 

c.  Economic  Benefits  of  TCDD  and 
TCDF  Reduction  in  Sludge.  The  Agwcy 
considered  ihe  benefits  associated  with 
reductions  of  TCDD  and  TCDF  levels  in 
sludge  with  respect  to  cost  savings  to 
mills  for  sludge  management,  cost 
savings  to  mills  from  avoiding  potential 
future  rulemakings,  and  from  the 
reduction  in  risk  to  wildlife  from 
reduced  exposure  to  TCDD  and  TCDF  in 
land  applied  sludges. 

(1)  Estimation  oTCost  Savings  from 
Land  Application.  Currently,  a  small 
percentage  of  mills  subject  to  BAT  land 
apply  their  sludges;  however,  the 
potential  for  higher  levels  of 
participation  exists.  Comments  on  the 
proposed  rule  for  land  application  of 
sludge  indicated  that  permitting  and 
siting  of  landfills,  an  alternative  sludge 
management  technique,  is  quite  difficult 
in  some  regions.  Additionally,  land 
application  is  generally  less  expensive 
than  alternative  disposal  methods,  and 
mills  appear  interested  in  making 
beneficial  use  of  sludge. 

Barriers  to  land  application  that 
currently  exist  include  state  regulatory 


requirements  pertaining  to  TCDD  and 
TCDF  levels  and  public  resistance  to 
using  dioxin-contaminated  sludge.  By 
reducing  TCDD  and  TCDF  levels  in 
sludge,  the  integrated  regulatory 
alternative  will  overcome  some  of  these 
barriers  and  mills  will  be  able  to  take 
advantage  of  cost  savings  offered  by  this 
disposal  option. 

The  metnodology  for  estimating  cost 
savings  frY)m  land  application  due  to 
BAT  process  changes  is  described  in  the 
document  entitled  "Economic  Analysis 
of  Impacts  of  Integrated  Air/Water 
Regulations  for  the  Pulp  and  Paper 
Industry  on  Disposal  of  Wastewater 
Sludge".  In  general,  the  analysis  focuses 
on  76  of  the  BAT  mills  that  currently 
dispose  of  sludge  in  landfills  or  surface 
impoundments.  Under  several 
scenarios,  the  Agency  assumed  that  land 
application  becomes  a  viable  disposal 
option  when  TCDD  levels  become  25 
ppt.  10  ppt.  3  ppt,  and  1  ppt.  Therefore, 
under  a  regulatory  option  that  is 
predicted  to  lower  TCDD  concentrations 
to  that  level,  it  is  assumed  that  mills  are 
able  to  take  advantage  of  disposal  cost 
savings  from  land  application.  Mills  that 
are  currently  land  applying  or  disposing 
of  their  sludge  through  incineration  are 
assumed  to  continue. 

In  the  analysis,  mills  that  currently 
utilize  landfills  and  surface 
impoundments  will  do  so  until  they 
reach  their  existing  capacity.  Mills  are 
then  assumed  to  use  land  application  to 
dispose  their  sludge.  The  sludge 
diverted  to  land  application  is  assumed 
to  be  distributed  among  the  various 
types  of  land  application  according  to 
the  current  share  of  land-applied  sludge 
(based  upon  the  1990  National  Census). 
Cost  savings  associated  with  switching 
from  sludge  disposal  to  land  application 
is  calculated  using  the  difference  in 
average  per-ton  costs  between  land 
application  and  the  appropriate  disposal 
methods.  Utilizing  this  approach,  the 
estimated  annualized  sum  of  the  present 
value  savings  ranges  from  $6  to  $53 
million  depending  upon  which  TCDD 
level  land  application  is  expected  to 
occur.  Under  the  proposed  rule  for  land 
application  of  sludge,  10  ppt  was 
considered  to  be  the  permissible  level 
for  land  application  to  occur.  At  this 
level,  the  estimated  annualized  cost 
savings  is  $53  million. 

(2)  Estimation  of  Cost  Savings 
Associated  with  Avoided  Potential 
Rulemakings.  Reductions  in  TCDD  and 
TCDF  levels  may  affect  potential  future 
regulatory  activities  under  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
and  the  Toxic  Substances  Control  Act 
(TSCA).  EPA  believes  that  it  will  be 
more  efficient  and  less  costly  to  the 
regulated  community  to  address 
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concerns  regarding  TCDD  and  TCDF 
levels  in  the  sludge  through  this 
integrated  rule  as  opposed  to  several 
separate  rulemakings. 

Under  the  proposed  consent  decree, 
EDF  V.  Reilly.  No.  89-0598,  the  Agency 
may  be  required  to  make  a  listing 
determination  for  pulp  and  paper 
sludge.  Should  the  listing  determination 
lead  to  a  hazardous  waste  finding,  then 
generators,  disposers,  and  transporters 
of  pulp  sludge  would  become  subject  to 
a  wide  range  of  regulatory  requirements. 
If  the  integrated  rulemaking  reduces 
TCDD  and  TCDF  concentrations  to 
levels  where  a  hazardous  waste  finding 
would  not  be  made,  the  potential 
regulatory  costs  will  be  reduced  or 
avoided. 

If  the  Agency  did  not  implement  the 
integrated  rule,  and  if  current  levels  of 
TCDD  and  TCDF  in  the  sludge  are  high 
enough  to  result  in  a  hazardous  waste 
finding,  the  Agency  would  be  required 
to  set  treatment  standards  for  the  waste 
to  ensure  protection  of  human  health 
and  the  environment.  These  standards, 
including  compliance  with  the  land 
disposal  restriction  program,  could 
result  in  requirements  for  reductions  of 
TCDD  and  TCDF  in  the  waste  that 
would  most  likely  be  at  least  as 
expensive  as  the  BAT  and  MACT 
standards  required  in  the  integrated 
rule.  Currently  thermal  destruction  is 
the  only  RCRA  approved  technology  for 
ttBatment  of  dioxin  wastes.  The  final 
Regulatory  Impact  Analysis  of  Land 
Disposal  Restrictions  for  newly-listed 
wastes  (1992)  indicated  that  typical 
costs  for  thermal  destruction  were  cited 
as  $2,300  per  ton.  Depending  upon  the 
amount  of  sludge  that  will  be  subject  to 
RCRA  listing,  these  costs  could  be 
substantial. 

In  addition,  if  process  changes  are  not 
sufficient  to  reduce  TCDD  and  TCDF 
levels  and  if  mills  choose  on-site 
management  and  RCRA  permitting,  a 
hazardous  waste  listing  could  expose 
mills  to  the  corrective  action  provisions 
of  RCRA.  Based  on  prediction  of 
corrective  action  costs,  the  average 
reported  costs  of  RCRA  facility-wide 
corrective  action  is  $7.2  million  per 
facility.  For  more  details,  see  "Draft 
Regulatory  Impact  Analysis  for  the  Final 
Rulemaking  on  Corrective  Action  for 
Solid  Waste  Management  Units."  March 
1993.  If  costs  of  corrective  action  would 
be  similar  for  pulp  and  paper  mills,  and 
only  10%  of  the  mills  subject  to  BAT 
required  corrective  action,  potential 
costs  could  be  $72  million.  If  50%  of  the 
existing  landfills  and  surface 
impoundments  required  corrective 
action,  these  costs  could  be  $374 
million,  and  if  100%  of  landfills  and 
surface  impoundments  were  subject  to 


corrective  action,  the  costs  could  be 
$749  million. 

I^  addition  to  costs  associated  with 
potential  RCRA  rulemakings,  industry 
may  also  be  subject  to  costs  associated 
with  potential  TSCA  rulemakings.  The 
Agency  will  revisit  its  proposed  rule  on 
the  land  application  of  pulp  and  paper 
sludge  (56  FR  21802.  May  10. 1991) 
following  the  promulgation  of  the 
integrated  rule.  At  that  time  the  Agency 
will  consider  the  impacts  of  the 
integrated  rulemaking  on  the  TCDD  and 
TCDF  levels  in  sludge  when  land 
applied,  and  may  determine  to  proceed 
with  a  final  rule. 

The  regulatory  impact  analysis  for  the 
proposed  rule  on  land  application  of 
pulp  and  paper  mill  sludge  estimated 
the  costs  of  that  rulemaking  to  be  $5.4 
million  per  year.  In  the  absence  of 
sufficient  improvements  in  the  TCDD 
and  TCDF  concentrations  in  sludge, 
these  costs  could  be  incurred  as  a 
consequence  of  a  final  TSCA  ruling. 

The  cost  savings  associated  with 
sludge  management  and  with  avoiding 
potential  RCRA  and  TSCA  rulemakings 
have  not  been  subtracted  directly  from 
the  compliance  costs  of  the  regulations 
proposed  in  this  notice,  however,  the 
Agency  will  consider  doing  so  with 
further  refinement  of  the  estimates.  EPA 
invites  comments  on  its  estimate  of 
potential  comments,  including 
supporting  data. 

2.  Energy  Impacts 

According  to  the  Department  of 
Energy,  the  pulp  and  paper  industry  is 
the  fourth  largest  industrial  user  of 
energy,  accounting  for  9.9  percent  of 
total  U.S.  industrial  energy 
consumption  (2.4  quadrillion  BTUs  in 
1990).  Much  of  the  energy  used  by  the 
industry  is  produced  on-site  in  power 
and  recovery  boilers.  In  1990,  the 
sources  of  energy  used  by  the  industry 
included  cooking  liquor  fuel  (40.2 
percent),  fossil  fuels  (37.1  percent),  bark 
and  wood  fuel  (15.5  percent),  and 
purchased  electricity  (7.2  percent).  The 
fossil  fuels  used  include  natural  gas, 
fuel  oil,  and  coal. 

Compliance  with  the  proposed 
regulations  is  anticipated  to  increase  the 
industry's  energy  usage  by  less  than  one 
percent  (17.6  trillion  BTUs/yr).  Among 
the  reasons  for  this  increase  are  the 
energy  requirements  for  process 
equipment  upgrades  for  compliance 
with  BAT  and  PSES,  treatment  system 
upgrades  for  compliance  with  BPT.  and 
equipment  upgrades  for  compliance 
with  MACT.  However,  compliance  with 
BMP  and  BAT  is  anticipated  to  partially 
offset  the  increase  in  energy  usage 
industry-wide  because  of  the  energy 
value  of  recovered  cooking  liquor  solids. 


Table  XI.C-1  summarizes  the  estimated 
change  in  the  use  of  energy  associated 
with  the  proposed  integrated  rule.  For 
more  details,  see  the  water  development 
document  and  the  background 
information  document. 

Table  XI.C-1  .—Changes  in  Energy 

CONSUMPTtON 


Energy 

Regula- 
tion 

Source  of  energy  use 

use 
change 
(trillion 
BTU/yr) 

BAT  and 

Pulping  and  bleaching 

4.1 

PSES. 

process  modiftca- 
tions. 

Recovery  of  cooking 

-7.8 

liquor  solids. 

BPT  

Wastewater  treatment 
system  upgrades. 

1.0 

BMP  

Recovery  of  cooking 
lk)uor  soiids. 

-0.3 

MACT  .... 

Equipment  upgrades, 
increased  steam 
generation  and  aux- 
iliary fuels. 

20.6 

Total 

176 

Additional  energy  requirements  for 
process  equipment  upgrades  for  BAT 
and  PSES  mainly  result  from  expansion 
of  chlorine  dioxide  generator  capacity 
and  additional  pumps  for  application  of 
oxygen  and/or  hydrogen  peroxide  in  the 
bleach  plant.  Additional  energy 
requirements  for  process  equipment  for 
compliance  with  BPT  mainly  result 
from  increased  aeration  in  the  treatment 
system.  Additional  energy  requirements 
for  equipment  upgrades  for  MACT 
result  from  the  electricity  needed  to 
power  fans  and  blowers  to  transport 
vent  streams,  natural  gas  needed  to 
generate  additional  steam  for  steam 
stripping  of  pulping  wastewaters,  and 
natural  gas  as  an  auxiliary  fuel  for    ■ 
incinerators  for  bleach  plant  vent 
streams. 

Implementing  BMP  and  complying 
with  BAT  will  increase  the  recovery  of 
cooking  liquor  solids.  The  energy  value 
of  cooking  liquor,  recovered  from  fewer 
spills  and  frt>m  extended  oxygen 
delignification  and/or  extended 
cooking,  largely  offsets  the  increased 
energy  demand  of  the  additional  process 
equipment. 

3.  Other  Secondary  Impacts 

There  are  several  secondai>-impacts 
associated  with  the  proposed  integrated 
rule  that  have  not  been  discussed  in 
previous  sections  of  this  preamble. 
Among  the  most  important  of  these  are 
changes  in  the  volume  of  water 
discharged  and  the  mass  of  wastewater 
treatment  sludge  generated,  and  changes 
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in  the  quantities  of  chemicals  used  at 
bleaching  mills. 

Compliance  with  BPT  is  anticipated 
to  require  a  reduction  in  the  volume  of 
wastewater  discharged  at  many 
facilities.  This  reduction  will  likely 
come  from  a  combination  of  in-process 
modifications  resulting  in  less 
wastewater  generated  as  well  as 
installation  of  flow  control  equipment  at 
some  mills.  The  estimated  reduction  in 
water  usage  for  the  industry  is  1.21 
billion  liters  per  year.  Compliance  with 
BPT/BCr  is  anticipated  to  increase  the 
mass  of  wastewater  treatment  sludge 
generated  by  52,000  metric  tons/yr, 
mostly  because  of  increased  solids 
removal  at  facilities  with  activated 
sludge  wastewater  treatment  systems. 

Compliance  with  BAT  will  also  affect 
the  quantity  of  bleaching  chemicals 
used  in  the  industry.  Quantities  of 
hypochlorite,  chlorine,  and  sodium 
hydroxide  are  expected  to  decrease 
while  quantities  of  chlorine  dioxide. 
oxygen,  hydrogen  peroxide,  sodium 
hydroxide,  and  ozone  are  expected  to 
increase.  However,  overall  chemical 
usage  in  the  industry  will  decline 
resulting  in  cost  savings. 

Xn.  Administrative  Requirements 

A-  Changes  in  Format  and  Name   ' 

Today,  EPA  is  proposing  to 
incorporate  part  431,  the  builders'  paper 
and  board  mills  point  source  category, 
into  part  430.  the  pulp,  paper,  and 
paperboard  point  source  category.  The 
builders'  paper  and  board  mills  point 
source  category  consists  of  only  one 
subpart,  subpart  A,  in  part  431  in  the 
current  subcategorization  scheme.  The 
Agency  is  proposing  to  move  this 
subpart  and  include  it  in  subpart  J  of 
part  430  in  the  proposed 
subcategorization  scheme  (which  is 
discussed  in  section  IX.A). 

EPA  is  also  proposing  to  consolidate 
the  titles  of  the  two  point  source 
categories  into  a  new  title  for  part  430. 
The  title  is  proposed  to  be  changed  from 
"pulp,  paper,  and  paperboard  and  the 
builders'  paper  and  board  mills  point 
source  categories"  to  "pulp,  paper,  and 
paperboard  point  source  category." 

B.  Docket  and  Public  Record 

The  Record  for  this  rulemaking  is 
available  for  public  review  at  EPA 
Headquarters.  401  M  Street  SW. 
Washington.  DC  20460.  The  Record 
supporting  the  effluent  limitations 
guidelines  in  part  430  is  located  in  the 
onice  of  Water  EHxicet,  room  L102  (in 
the  basement  of  Waterside  Mall).  The 
Docket  is  staffed  by  an  EPA  contractor, 
Labat-Anderson,  Inc.,  and  interested 
parties  are  encouraged  to  call  for  an 


appointment.  The  telephone  number  for 
the  Water  Docket  is  (202)  260-3027. 

EPA  notes  that  many  docimients  in 
the  record  supporting  these  proposed 
rules  have  been  claimed  as  confidential 
business  information  and,  therefore,  are 
not  included  in  the  record  that  is 
available  to  the  public  in  the  Air  and 
Water  Dockets.  "To  support  the 
rulemaking,  EPA  is  presenting  certain 
information  in  aggregated  form  or  is 
masking  mill  identities  to  preserve 
confidentiality  claims.  Further,  the 
Agency  has  withheld  from  disclosure 
some  data  not  claimed  as  confidential 
business  information  because  release  of 
this  information  could  indirectly  reveal 
information  claimed  to  be  confidential. 

The  Record  supporting  the  national 
emission  standards  for  hazardous  air 
pollutants  in  part  63  is  located  in  Room 
M1500  at  the  same  address,  telephone 
number  (202)  260-7548.  The  EPA 
information  regulation  (40  CFR  part  2) 
provides  that  a  reasonable  fee  may  be 
charged  for  photocopying. 

C.  Clean  Water  Act  Procedural 
Requirements 

As  required  by  the  Clean  Water  Act, 
EPA  will  conduct  a  public  hearing  on 
the  pretreatment  standards  portion  of 
the  proposed  rule.  The  location  and 
time  of  this  public  hearing  will  be 
announced  in  a  future  notice. 

D.  Clean  Air  Act  Procedural 
Requirements 

hi  accordance  with  Section  117  of  the 
CAA,  publication  of  this  proposal  was 
preceded  by  consultation  with 
appropriate  advisory  committees, 
independent  experts,  and  Federal      ^ 
departments-and  agencies.  The 
Administrator  will  welcome  comments 
on  all  aspects  of  the  proposed 
regulation,  including  health,  economic, 
and  technological  issues,  as  well  as  on 
theproposed  test  Method  308. 

Tnis  regulation  will  be  reviewed  eight 
years  from  the  date  of  promulgation. 
This  review  will  include  an  assessment 
of  such  factors  as  an  evaluation  of  the 
residual  health  risks,  any  overlap  with 
other  programs,  the  existence  of 
alternative  methods,  enforceability, 
improvements  in  emission  control 
technology  and  health  data,  and  the 
recordkeeping  and  reporting 
requirements. 

E.  Executive  Order  12866 

Executive  Order  12866  requires  EPA 
and  other  agencies  to  assess  the 
potential  costs  and  benefits  of  all 
significant  regulatory  actions. 
Significant  regulatory  actions  are  those 
that  impose  a  cost  on  the  economy  of 
$100  million  or  more  annually  or  have 


certain  other  regulatory,  policy,  or 
economic  impacts.  Today's  rule  meets 
the  criteria  of  a  significant  regulatory 
action  as  set  forth  in  section  3(f)  of  the 
Executive  Order.  The  regulatory 
analysis  for  this  proposed  rule  is 
presented  in  "Regulatory  Impact 
Assessment  of  Proposed  Effluent 
Guidelines  and  NESHAP  for  the  Pulp. 
Paper,  and  Paperboard  Industry."  This 
analysis  (referred  to  as  the  RIA)  is 
summarized  in  section  XI.B.  Today's 
proposed  rule  and  the  RIA  were 
submitted  to  the  Office  of  Management 
and  Budget  for  review. 

Briefly,  the  RIA  assesses  both  the 
costs  and  benefits  to  society  of  the 
proposed  rules.  The  RIA  analyzes  the 
effect  of  current  discharges  and 
emissions  and  the  benefits  associated 
with  reducing  those  environmental 
releases  as  a  result  of  compliance  with 
the  proposed  rules.  Three  classes  of 
benefits  are  analyzed:  non-quantified 
and  non-monetized  benefits,  quantified 
and  non-monetized  benefits,  and 
quantified  and  monetized  benefits.  The 
non-quantified,  non-monetized  benefits 
include  improvements  in  recreational 
fishing,  improved  aesthetic  quality  of 
waters,  and  benefits  to  wildlife  and  to 
threatened  or  endangered  species.  The 
quantified,  non-monetized  benefits 
include  potential  benefits  to  human 
health  such  as  the  avoidance  of 
potential  cancer  cases  and  benefits  to 
aquatic  life  such  as  a  reduced  number 
of  exceedances  of  water  quality  criteria. 
The  monetized  benefits  also  focus  on 
human  health  and  aquatic  life  impacts. 
The  Agency  estimates  that  the  benefits 
of  today's  proposed  rules  range  from 
$160  million  to  $987  million. 

The  social  costs  of  the  proposed ' 
regulation  include  both  monetary  and 
non-monetary  outlays  made  by  society. 
Monetary  outlays  include  private  sector 
compliance  costs,  government 
administrative  costs,  and  the  costs  of 
reallocating  displaced  workers.  Non- 
monetary outlays  include  losses  in 
consumers'  and  producers'  surpluses, 
discomfort  or  inconvenience,  loss  of 
time,  and  a  slowdown  in  the  rate  of 
innovation.  The  Agency's  estimate  of 
social  costs  includes  values  for 
consumer  and  producer  surplus  losses, 
goverrunent  administrative  costs  and 
worker  dislocation  costs,  and  is  $948 
million. 

F.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act.  5 
U.S.C.  601  et.  seq..  requires  EPA  and 
other  agencies  to  prepare  an  initial 
regulatory  flexibility  analysis  for 
regulations  that  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  EPA  projects  that  today's 
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proposed  rule,  if  promulgated,  could 
affect  small  businesses.  The  initial 
regulatory  flexibility  analysis  for  these 
proposed  rules  is  incorporated  into  the 
economic  impact  analysis  and  is 
discussed  in  section  XI.B.  Briefly,  the 
small  entity  analysis  estimates  the 
economic  impacts  of  the  new 
requirements  on  small  mills  and  small 
companies  and  describes  the  potential 
disparate  impacts  between  the  groups  of 
large  and  small  manufacturers.  The 
analysis  also  presents  the  Agency's 
consideration  of  alternatives  that  might 
minimize  the  impacts  on  small  entities. 

The  reasons  why  EPA  is  proposing 
this  rule  are  presented  in  sections  IV 
and  V.  The  legal  basis  for  today's  rule 
is  presented  in  section  m.  The  number 
of  small  entities  and  the  approach  for 
defining  small  entities  are  summarized 
in  section  XI.B  and  detailed  in  the 
economic  impact  analysis  report  for  this 
rulemaking.  In  short,  the  Agency  does 
not  have  evidence  that  small  businesses 
are  disproportionately  impacted  by  the 
proposed  rule.  Reporting  and  other 
compliance  requirements  are 
summarized  in  sections  IX.I  and  X.J  and 
detailed  in  the  technical  water 
development  document  and  the 
background  information  document. 
While  the  Agency  has  not  identified  any 
duplicative,  overlapping,  or  conflicting 
Federal  rules,  a  discussion  of  other 
related  rulemakings  is  presented  in 
sections  V.C  and  XI.C. 

The  Agency  solicits  comment  on  the 
definition  of  small  entity  used  in  this 
analysis,  the  analytical  procedures  for 
assessing  impacts  on  small  entities,  and 
the  opportunities  to  minimize  the 
impacts  on  small  entities. 

C.  Paperwork  Reduction  Act 

The  proposed  effluent  guidelines  and 
standards  contain  no  information 
collection  activities  and,  therefore,  no 
information  collection  request  (ICR)  has 
been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  and  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act.  44  U.S.C.  3501  et  seq. 

0MB  has  approved  the  existing 
information  collection  requirements 
associated  with  NPDES  discharge 
permit  applications  under  the 
provisions  of  the  Paperwork  Reduction 
Act  and  has  assigned  0MB  control 
number  2040-0086. 

The  collection  of  information  required 
for  NPDES  discharge  permit 
applications  has  an  estimated  reporting 
burden  averaging  12  hours  per  response 
and  an  estimated  annual  recordkeeping 
burden  averaging  two  hours  per 
respondent.  These  estimates  include 
time  for  reviewing  instructions, 


searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

The  information  collection 
requirements  for  the  proposed  NESHAP 
have  been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(0MB)  under  the  Paperwork  Reduction 
Act.  44  U.S.C  3501  et  seq.  An 
Information  Collection  Request  (ICR) 
document  has  been  prepared  by  EPA 
(ICR  No.  1657.01)  and  a  copy  may  be 
obtained  from  Sandy  Farmer, 
Information  Policy  Branch  (2136);  U.S. 
Environmental  Protection  Agency;  401 
M  St.,  S.W.;  Washington,  DC  20460  or 
by  calling  (202)  260-2740. 

The  public  recordkeeping  and 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average 
1,461  hours  (or  to  vary  from  923  to 
1,797  hours)  the  first  year.  This 
recordkeeping  and  reporting  burden  is 
estimated  to  average  362  hours  (or  to 
vary  from  338  to  439  hours)  annually, 
thereafter.  This  includes  time  for 
reviewing  instructions,  searching 
existing'data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to 
Chief,  Information  Policy  Branch  (2136); 
U.S.  Environmental  Protection  Agency; 
401  M  St..  SW.;  Washington,  DC  20460; 
and  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503,  marked  "Attention:  Desk 
Officer  for  EPA."  The  final  rule  will 
respond  to  any  0MB  or  public 
comments  on  the  information  collection 
requirements  contained  in  this  proposal. 

XIII.  Solicitation  of  Data  and  Comments 

A.  Introduction  and  General  Solicitation 

EPA  invites  and  encourages  public 
participation  in  this  rulemaking.  The 
Agency  asks  that  comments  address  any 
perceived  deficiencies  in  the  record  of 
this  proposal  and  that  suggested 
revisions  or  corrections  be  supported  by 
data. 

The  Agency  invites  all  parties  to 
coordinate  their  data  collection 
activities  with  EPA  to  facilitate 
mutually  beneficial  and  cost-effective 
data  submissions.  EPA  is  interested  in 
participating  in  study  plans,  data 
collection  and  documentation.  Please 
refer  to  the  "For  Further  Information" 
section  at  the  beginning  of  this  preamble 
for  technical  contacts  at  EPA. 


B.  Specific  Data  and  Comment 
Solicitations 

EPA  has  solicited  comments  and  data 
on  many  individual  topics  throughout 
this  preamble.  The  Agency  incorporates 
each  and  every  such  solicitation  here, 
and  reiterates  its  interest  in  receiving 
data  and  comments  on  the  issues 
addressed  by  those  solicitations.  In 
addition,  EPA  particularly  requests 
comments  and  data  on  the  following 
issues: 

1.  Technology  Basis  for  BAT  Limits  for 
Bleached  Papergrade  Kraft  and  Soda 
Subcategory 

The  Agency  is  proposing  BAT  effluent 
limitations  for  the  bleached  papergrade 
kraft  and  soda  subcategory  based  on 
oxygen  delignification  and  complete 
(100  percent)  substitution  of  chlorine 
dioxide  for  elemental  chlorine.  The 
Agency  solicits  comments  and  data  on 
all  aspects  of  all  options  considered  for 
the  bleached  papergrade  kraft  and  soda 
subcategory,  as  well  as  on  any  options 
not  considered. 

During  the  development  of  these 
proposed  regulations,  industry 
representatives  commented  that  the 
costs  associated  with  installing  oxygen 
delignification  are  not  justified  by  the 
corresponding  effluent  reduction 
benefits,  and  recommended  the  use  of 
high^levels  of  substitution  without 
oxygen  delignification.  The  Agency 
particularly  solicits  comments  and 
relevant  data  on  the  process  and 
product  quality  improvements, 
operating  costs  (and  cost  savings),  and 
effluent  reduction  benefits  attributable 
to  oxygen  delignification. 

2.  Technology  Basis  for  BAT  Limits  for 
Dissolving  Kraft  Subcategory 

EPA  is  proposing  BAT  effluent 
limitations  for  the  dissolving  krait 
subcategory  based  on  transfer  of 
technology  from  the  bleached 
papergrade  kraft  subcategory.  The 
technology  basis  includes  elimination  of 
hypochlorite,  oxygen  delignification, 
and  70  percent  substitution  of  chlorine 
dioxide  for  elemental  chlorine.  The 
Agency  solicits  comments  and  data  on 
all  aspects  of  all  options  considered  for 
the  dissolving  kraft  subcategory,  as  well 
as  on  any  options  not  considered. 

During  the  development  of  these 
proposed  rules,  EPA  received  comments 
that  none  of  the  three  mills  in^is 
subcategory  currently  use  this 
technology,  that  use  of  hypochlorite  is 
required  to  achieve  the  product  quality 
requirements  of  customers  for  these 
dissolving  kraft  pulp  products,  and  that 
certain  components  of  the  technology 
(e.g..  extended  cooking)  are  not 
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applicable  ia  producing  the  dissolving 
kraft  products.  EPA  solicits  additional 
thai  data  firom  individual  mills 
deraonstrating  that  products  can  (or 
cannot)  be  made  with  oxygen 
delignificatioB. 

Trials  to  date  for  hypochlorite 
substitutes  have  not  been  successful  in 
maintaining  stringent  quality 
spedflcstions  (e.g.,  degree  of 
polymerization,  intrinsic  viscosity,  etc.) 
for  certain  products  as  required  in 
customer  contracts.  Limited  and 
preUminary  trial  data  have  been 
received  by  EPA  indicating  substantial 
reductions  in  use  of  hypochlorite  while 
maintaining  product  quality,  and 
reductions  in  polhitant  parameters  of 
concern  such  as  chloroform.  Further 
qualification  trials  with  customers  of 
any  changed  dissolving  pulp 
characteristics  were  reported  to  be 
required  and  take  from  one  to  three 
years  to  successfully  complete  through 
revised  product  specifications  in 
contracts.  The  Agency  solicits 
additional  trial  data  of  any  scale  (i.  e., 
bench,  pilot,  or  mill-scale  trials  with 
data  for  product  quality  parameters, 
wastewater  parameter  and  pollutant 
data  for  process  filtrates,  air  emissions 
data)  for  alternative  processes  beyond 
existing  technology  to  demonstrate 
reduced  use  of  hypochlorite  and  the  use 
of  other  process  technologies  (e.g., 
oxygen  delignification),  and  the 
reductions  that  can  be  achieved  in 
pollutants  of  concern. 

3.  Technology  Basis  for  BAT  Limits  for 
Dissolving  Sulfite  Subcat^ory 

EPA  is  proposing  effluent  limits  for 
the  dissolving  sulfite  subcategory  based 
on  oxygen  delignification  followed  by 
complete  substituticm  of  elemental 
chlorine  with  chlorine-dioxide.  The 
Agency  solicits  comments  and  data  cm 
all  aspects  of  all  options  considered  for 
the  dissolving  sulfite  subcategory,  as 
well  as  on  any  options  not  considered. 

EPA  has  received  comments  and 
limited  trial  data  from  individual  mills 
on  the  fBa:,ibility  of  TCP  processes  and 
the  dissolving  grade  products  which  can 
and  cannot  be  made  by  these  processes. 
Commenters  have  asserted  that  the 
European  mill  on  which  EPA's  option  2 
is  based  is  not  representative  of  U.S. 
mills,  because  the  mill  uses  a  beech 
furnish  rather  than  those  furnishes 
typical  of  U.S.  sulfite  mills.  Industry 
representatives  also  claim  that  the 
European  mil)  uses  a  different  process 
than  that  used  by  U.S.  mills,  does  not 
produce  the  full  range  of  products, 
including  high  quality  acetate  grade 
dissolving  pulps,  and  transfers  its 
dissolving  pulp  to  an  on-site  rayon  plant 
that  is  asserted  not  to  have  the  same 


stringent  product  quality  requirements 
of  customers  served  by  U.S.  mills.  The 
Agency  solicits  additional  data  from 
individual  mills  regarding  those 
dissolving  grade  sulfite  products 
demonstrating  unacceptable  product 
quality,  with  associatCNd  wastewater  and 
air  emissions  data.  The  Agency  solicits 
additional  data  from  individual  mills  on 
those  products  that  can  be  made  by  TCP 
processes.  For  those  products  that 
cannot  be  made  bv  TCP  processes,  the 
Agency  solicits  additional  trial  data  of 
any  scale  (i.  e..  bench,  pilot,  or  mill- 
scale  trials  writh  data  for  product  quality 
p>arameters,  wastewater  parameter  and 
individual  pollutant  data  for  process 
filtrates,  hazardous  air  pollutant 
emissions  data)  for  alternative  processes 
beyond  existing  technology,  including 
reductions  in  hypochlorite  use.  to 
demonstrate  the  reductions  that  can  be 
achieved  in  air  and  «vastewater 
pollulants  of  concern. 

4.  Technology  Basis  for  BAT  Limits  for 
Papergrade  Sulfite  Subcategory 

EPA  is  proposing  BAT  effluent 
limitations  for  the  papergrade  sulfite 
subcategory  on  TO^*  technology.  The 
Agency  solicits  conunent  and  data  on  all 
aspects  of  all  options  considered  for  the 
papergrade  sulfite  subcategory,  as  well 
as  on  any  options  not  considered. 

During  the  development  of  these 
proposed  rules,  the  Agency  received 
comments  and  some  trial  data  from 
individual  mills  concerning  the 
feasibility  of  TCT  processes  and  the 
papergrade  products  that  can  and 
cannot  be  made  by  these  processes. 
Commenters  asserted  that  certain 
processes  (e^g.,  ammonium-based) 
yielding  specific  products  and 
specifications,  and  certain  specialty 
papers  and  pulps  (e.g.,  photographic 
papers  and  plastic  molding  pulps)  have 
not  yet  been  made  by  the  TCF  processes 
with  quality  parameters  acceptable  to 
mill  customers.  Many  of  the  assertions 
made  by  individual  companies  have  yet 
to  be  supported  with  mill  trial  and 
wastewater  analytical  data  for  pollutants 
of  concern.  The  Agency  solicits  that 
supporting  data;  without  it,  the 
assertions  cannot  be  evaluated. 

The  Agency  also  solicits  additional 
data  regarding  papergrade  products  that 
can  be  made  by  TCF,  including: 

•  Trial  data  of  any  scale  |i.e.,  bench, 
pilot,  or  mill-scale  trials); 

•  Process  descriptions  (e.g.,  bleaching 
sequence,  chemical  applicatirai  rates, 
etc.); 

•  Pulp  flow  rates; 

•  Product  quality  parameters  (e.g., 
brightness,  alpha  cellulose  content, 
etc.); 


•  Wastewater  parameter  and 
pollutant  data  (with  analytical  methods 
specified,  and  QA/QC):  and 

•  Hazardous  air  pollutants  in  process 
filtrates  and  air  emissions.  The  Agency 
solicits  comments  and  data  on  those 
options  considered  and  not  selected  for 
the  papergrade  sulfite  subcategory,  and 
on  any  options  the  Agency  did  not 
consider. 

5.  TCF  Bleaching — Request  for 
Analytical  Data  for  TCF  Processes 

The  Agency  currently  has  limited  data 
on  the  performance  of  TCF  processes 
(see  section  IX.E.3,  subcategories  D  and 
E).  The  industry  trade  association  and 
specific  companies  have  made 
assertions  that  TCP  technologies  are  not 
being  used  domestically,  and  are  also 
not  capable  of  making  many  products 
made  by  U.S.  mills.  However, 
environmental  groups  have  argued  that 
EPA  should  propose  BAT  effluent 
limitations  based  on  TCP  technology.  In 
light  of  the  foregoing,  the  Agency 
solicits  TCP  process  technology 
performance  data  and  process  details  for 
all  pollutants  of  concern,  including 
metals  and  other  organic  pollutants,  in 
all  media  (air,  wastewater,  sludge). 
These  data  are  critical  to  meaningful 
evaluation  of  TCP  technologies.  The 
Agency  solicits  comments  on  the 
proposal  not  to  base  BAT  effluent 
limitations  on  TCF  technology  for 
bleached  papergrade  kraft,  dissolving 
sulfite  and  dissolving  kraft  mills  at  this 
time. 

6.  Alternative  Limits  for  TCF  Processes 

The  Agency  also  solicits  comments  on 
the  proposed  ahemative  limits  fat  TCP 
mills  in  the  papergrade  kraft,  dissolving 
sulfite  and  dissolving  kraft 
subcategories.  EPA  solicits  comments 
on  data  on  whether  these  alternative 
limits  provide  meaningful  incentives, 
whether  such  incentives  are 
appropriate,  and  recommendations  for 
any  additional  or  different  incentives. 

7.  Subcategorization 

a.  EPA 's  Proposed  Consolidation  of 
Sut>categories.  EPA  today  proposes  to 
consolidate  some  of  the  subcategories 
for  the  effluent  guidelines  covering  this 
industry.  During  development  of  these 
proposed  regulations,  representatives 
commented  that  mills  ivithin  each  of 
EPA's  proposed  consolidated 
subcategories  show  different  raw  waste 
loads,  wastewater  treatment  costs,  and 
acbievability  of  end-of-pipe  effhient 
limitations  for  conventional  pollutants. 
Three  examples  of  sp)ecific 
subcategorization  concerns  are:  (1) 
Industry  representatives  have 
commented  that  the  bleached 
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papergrade  kraft  and  soda  subcategory 
should  be  divided  to  distinguish 
between  bleached  papergrade  kraft  and 
soda  mills;  (2)  Industry  representatives 
have  requested  that  the  dissolving 
sulfite  pulp  subcategory  be  further 
subdivided  to  distinguish  between 
different  grades  of  dissolving  sulfite 
pulp;  and  (3)  The  Agency  has  proposed 
to  divide  the  production  of  paper  and 
paperboard  from  purchased  pulp  into 
two  subcategories:  (i)  Fine  and 
Lightweight  Papers  from  Purchased 
Pulp,  and  (ii)  Tissue.  Filter.  Non- 
Woven,  and  Paperboard  from  Purchased 
Pulp  even  though  the  processes  used  by 
these  two  subcategories  are  similar  and 
the  production  normalized  BODj 
effluent  loadings  are  similar.  The 
Agency  solicits  detailed  comments  and 
data,  including  cost  and  equipment 
design  data,  on  each  of  the  foregoing 
concerns.  In  addition,  the  Agency 
solicits  comments  and  data  on  whether 
any  subcategories  proposed  today 
should  be  divided  into  smaller 
subcategories,  and  whether  any 
subcategories  proposed  today  should  be 
combined  to  form  larger  subcategories. 

b.  Alternative  Approaches  to 
Subcategorization.  During  development 
of  these  proposed  regulations, 
representatives  of  environmental  groups 
suggested  that  EPA  subcategorize  the 
industry  based  upon  the  types  of 
furnishes  used  at  individual  mills.  Such 
an  approach  might  provide  greater 
'protection  of  the  environment,  since 
mills  using  hardwood  furnishes  would 
in  general  be  able  to  meet  more  stringent 
effluent  limitations  than  these  using 
softwood  furnishes.  However,  such  an 
approach  might  be  difficult  to 
administer,  since  many  mills  use  both 
hardwood  and  softwood  furnishes  and 
vary  the  amounts  of  these  furnishes  over 
time.  Furthermore.  EPA  lacks  complete 
data  concerning  the  limits  that  could  be 
achieved  by  mills  using  exclusively 
hardwoods  or  softwoods,  and  on  the 
mix  of  these  furnishes  used  at  many 
mills.  EPA  solicits  comments  on 
whether  the  subcategorization  in  the 
final  rule  should  be  based  upon  the  type 
of  furnish  used  at  a  mill,  as  well  as  data 
to  support  such  comments. 

In  addition,  during  the  development 
of  the  proposed  rules,  EPA  received 
suggestions  that  subcategorization  based 
on  product  type  might  be  appropriate, 
in  particular  in  those  subcategories 
where  producers  have  expressed 
concern  about  their  ability  to  make 
some  but  not  all  products  with  EPA's 
proposed  BAT  technology  bases.  EPA 
soUcits  comments  and  data  on  whether 
the  subcategorization  in  the  final  rule 
should  be  based  on  products. 
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8.  In-Plant  Limitations  on  Pollutants  in 
Wastewaters 

EPA  is  today  proposing  in-plant 
limitations  on  certain  pollutants  (e.g., 
dioxin,  furan,  certain  chlorinated 
phenolics)  found  at  the  erid-of-pipe  at 
levels  below  the  current  analytical 
limits  of  detection.  The  Agency  is  also 
proposing  in-plant  monitoring  of  these 
and  other  pollutants.  The  Agency 
traditionally  has  set  technology-based 
performance  standards  at  the  point  of 
discharge  to  waters  of  the  United  States 
or  the  sewer  system.  However, 
application  of  the  process  technologies 
that  serve  as  the  basis  for  BAT 
limitations  result  in  measurements  for 
certain  pollutants  near  the  limits  of 
detection  even  in  internal,  smaller- 
volume  bleach  plant  wastewaters. 
Therefore,  measurement  at  the  end-of- 
pipe,  after  dilution  of  the  bleach  plant 
wastewaters,  does  not  provide 
meaningful  analytical  data  on  the 
performance  of  these  process 
technologies. 

During  development  of  these 
proposed  regulations,  industry 
representatives  asserted  that  limitations 
on  internal  streams  may  reduce  their 
flexibility  in  compliance  and  require 
installation  of  specific  process 
technologies.  Based  upon  available  data, 
the  Agency  believes  that  mills  will 
retain  considerable  flexibility  in 
choosing  specific  compliance  strategies 
that  may  be  implemented  at  individual 
mills,  including  available  process 
technologies.  EPA  solicits  comments 
and  data  on  whether  end-of-pipe  limits 
could  practically  or  feasibly  be  used  to 
measure  the  p)eriFormance  of  process 
technologies  that  form  the  basis  of 
EPA's  proposed  BAT.  PSES.  NSPS  and 
PSNS  regulations.  The  Agency  further 
solicits  comments  and  specific 
supporting  data  on  all  aspects  of  the 
proposal  to  set  limitations  on  internal 
bleach  plant  streams. 

9.  BAT  for  Secondary  Fiber  Deink  Mills 
and  Other  Bleaching  Pulp  Mills  for 
Which  BAT  Effluent  Limits  Are  Not 
Proposed  Today 

A  number  of  mills  that  do  not 
chemically  pulp  or  that  do  not  use  a 
virgin  wood  furnish  do  bleach  their 
pulp  with  chlorine  or  chlorine- 
derivatives.  Data  received  from 
secondary  fiber  deink  mills,  secondary 
fiber  non-deink  mills,  and  non-wood 
chemical  pulp  mills  indicate  the 
discharge  of  dioxins.  PCBs.  and 
chloroform.  The  Agency  solicits 
additional  data  on  individual  mills  on 
current  bleaching  practices  and 
sequences,  chemical  application  rates, 
wastewater  discharges,  and  air 


emissions  from  these  mills.  The  Agency 
solicits  comments  and  trial  data  on  the 
feasibility  of  eliminating  chlorine  and 
chlorine  derivatives  from  the  bleaching 
process  at  these  mills. 

10.  PCB  Data 

As  part  of  the  Agency's  review  of 
subcategories  for  which  BAT  is  not 
being  proposed  at  this  time,  the  Agency 
found  that  several  secondary  fiber  mills 
were  discharging  PCBs  at  levels  ranging 
from  less  than  0.1  ppb  to  more  than  60 
ppb  during  the  period  1985-1990.  Most 
of  the  higher  values  were  recorded 
during  the  earlier  part  of  this  period. 
The  Agency  also  has  effluent  data  for 
one  secondary  fiber  deink  mill  showing 
PCB  concentrations  consistently  not 
detected.  The  Agency  is  considering 
whether  to  establish  effluent  limitations 
guidelines  and  standards  for  PCBs  for 
this  industry  as  part  of  its  section 
304(m)  planning  process  (see  section 
IX.E.S.a),  and  solicits  comment  on  this 
approach  and  on  PCB  data  from  1990  to 
the  present  from  mills  in  all 
subcategories,  and  specifically 
secondary  fiber  deink  and  non-deink 
mills. 

11.  Non-Wood  Furnish  Mills 

A  small  number  of  mills  produce  pulp 
from  furnishes  other  than  wood,  such  as 
cotton,  hemp,  or  bagasse.  The  Agency 
solicits  data  on  discharges  from  these 
mills,  particularly  wastewater  from 
bleach  plants,  and  on  the  feasibility  of 
eliminating  chlorine  and  chlorine 
derivatives  from  the  bleaching  processes 
at  these  mills. 

The  Agency  also  requests  information 
and  data  on  the  feasibility  of 
implementing  BMPs  in  non-wood 
chemical  pulp  mills,  as  well  as  COD 
data  for  these  mills  and  any  relationship 
these  data  may  bear  to  the  non- 
chlorinated  constituents  generated  in 
pulping  operations  and  contained  in 
pulping  liquor  spills. 

12.  Limitations  Based  Upon  Softwood 
Furnish  vs.  Hardwood  Furnish 

Softwood  fibers  contain  substantially 
greater  quantities  of  lignin  than 
hardwood  fibers.  In  general,  this  means 
that  discharges  of  pollutants  derived 
from  lignin  are  higher  for  mills  that 
pulp  and  subsequently  bleach  softwood 
furnishes  than  those  that  use  hardwood 
furnishes.  In  today's  proposed 
regulations.  EPA  based  most  of  the  BAT 
effluent  limitations  on  the  use  of 
softwood  furnishes,  since  mills  that 
pulp  and  subsequently  bleach 
hardwood  furnishes  should  be  able  to 
meet  those  limitations.  One  exception  in 
the  long-term  study  noted  by  the 
Agency  is  the  generation  and  discharge 
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of  trichlwosyringol  at  mills  pulping 
hardwoods.  For  this  pollutant,  the 
Agency  has  established  the  proposed 
effluent  limitations  based  upon  the 
hardwood  data  rather  than  the  softvvood 
data,  which  showed  non-deteds.  The 
Agency  solicits  comments  on  this 
approach. 

13.  Validity  of  Volatiles  Samples  and 
Laboratory  Contamination 

Methylene  chloride  analyses  were 
highly  variable  during  the  long-term 
sampling  program.  Industry 
representatives  believe  that  this 
variability  is  due  to  field  and  laboratory 
contamination  of  the  samples,  that  the 
data  is  unrepresentative  and.  therefore, 
that  effluent  limitations  for  this 
pollutant  should  not  be  established.  The 
Agency  determined  that  while  there 
were  data  sets  that  demonstrated 
contamination  (these  data  sets  were 
excluded  trom  the  data  base),  the 
patterns  of  variability  for  remaining 
samples  do  not  solely  reflect  laboratory 
contamination.  There  is  concern  that  if 
the  levels  of  these  pollutants  cannot  be 
accurately  determined  during  regulatory 
dev^pment.  the  pollutant  would  not 
be  appropriately  regulated  and.  as  a 
result,  it  may  be  difficuH  for  mills  to 
demonstrate  compliance.  The  Agency 
requests  comments  on  this  concern. 

14.  Scientific  Validity  of  Analytic 
Method  for  AOX/Right-Censpred  Data 

During  the  first  phase  of  the  long-term 
study,  analysis  for  AOX  was  performed 
using  disposable  carbon  columns.  The 
majority  of  the  data  that  resuhed  was 
qualified  as  being  greater  than  the  value 
recorded.  During  the  second  phase  of 
the  long-term  study,  analysis  for  AOX 
was  performed  using  hand-packed 
column.<L  Kiust  of  the  resulting  values 
did  not  have  to  be  quahHed  as  "greater 
than."  The  Agency  has  used  most  of  the 
data  for  both  phases,  except  when  there 
was  sufficient  reason  to  exclude  it  based 
on  method  performance  criteria.  In 
developing  the  limitations,  EPA  used  a 
statistical  procedure  that  modelled  the 
censoring  in  the  data  as  well  as 
measurements  associated  with  ""exact" 
values.  The  Agency  solicits  comments 
on  the  use  of  right-censored  data,  and 
on  the  analytical  method  for  AOX 
(Method  1650)  and  its  method 
performance  criteria. 

15.  Role  of  Market  Demand  and 
Government  Procurement  Practices 

On  October  20,  1993,  President 
Clinton  issued  Executive  Order  12873, 
which  directs  federal  government 
agencies  to  purchase  paper  made  using 
environraer)  .-..ly-friendly  technologies. 
Revisions  m  the  brightness 


specifications  and  standards  for  federal 
goverment  paper  purchases,  which  are 
discussed  in  the  Executive  Order,  may 
likely  provide  additional  incentives  for 
producing  paper  using  TCF 
technologies.  The  Agency  solicits 
comments  on  the  roles  that  market 
demand  and  federal  government 
procurement  practices  (e.g.,  paper 
speciHcations  and  uses)  may  play  both 
in  the  evolution  of  TCF  and  other 
process  technologies. 

16.  Zero  Discharge  as  Basis  Ibr 
Secondary  Fiber  Subcategory  NSPS 

The  Agency  believes  that  some  non- 
deink  secondary  fiber  mills  can  operate 
without  discharging  effluent  if  they  are 
designed  to  do  so  initially.  (This  is 
based  upon  current  industry  practices  as 
reflected  by  responses  to  the  1990 
Census).  However,  EPA's  information  is 
incomplete  concerning  the  ability  of 
mills  in  this  subcategory  other  than 
those  making  paperboard,  roofing  paper 
or  builders  felt  to  achieve  zero 
discharge.  Furthermore,  information 
available  to  the  Agency  suggests  that 
existing  mills  cannot  aher  discharging 
practices  to  operate  under  zero 
discharge  conditions  without  incurring 
excessive  costs  and,  therefore,  BAT 
limitations  based  on  zero  discharge  of 
wastewater  may  not  be  economically 
achievable.  As  a  result,  the  Agency  is 
proposing  NSPS  based  on  zero 
discharge  for  only  a  portion  of  this 
subcategory,  and  is  not  proposing  BAT 
limits  for  this  subcategory  at  this  time. 
The  Agency  solicits  comments  and  data 
on  the  foregoing,  as  well  as  on  the 
technical  feasibility  and  cost 
implications  of  zero  discharge  for  new 
and  existing  mills  in  this  subcategory, 
the  impact  on  sludge  generation  and 
disposal  costs,  and  whether  disposal  of 
dilute  sludges  or  periodic  wastewater 
discharges,  inhequent  though  they  may 
be,  are  necessary  to  maintain  a  complete 
recycle  system  at  these  mills. 

17.  Revision  of  BPT 

The  Clean  Water  Act  defines  BPT  as 
the  best  practicable  control  technology 
currently  available.  The  Agency  is 
proposing  to  revise  BPT  e^uent 
limitations  for  mills  in  this  industry, 
based  in  most  cases  on  the  average  of 
the  best  50  percent  of  the  mills  in  each 
effluent  guideline  subcategory.  EPA 
invites  comment  on  whether  the  Agency 
should  revise  the  current  BPT  effluent 
limitations  for  this  industry.  During  the 
development  of  these  proposed 
regulations,  industry  representatives 
argued  that  EPA  lacks  the  authority  to 
revise  promulgated  BPT  effluent 
limitations  guidelines  and  that  the 
current  BPT  effluent  hmitations,  which 


were  promulgated  in  three  phases  in 
1974, 1977.  and  1982.  should  remain 
forever  flxed.  Representatives  of 
environmental  groups  ofliered  a  different 
view — that  EPA  is  required  to  revise 
BPT  and  other  guidelines  where  new 
data  indicate  that  existing  limits  are  out 
of  date.  EPA  solicits  comment  on 
whether  the  Agency  is  either  legally 
proscribed  from,  or  legally  required  to, 
revise  BPT  efRuent  limitations 
guidelines.  EPA  further  solicits 
comment  on  the  merits  of  revising  BPT. 
EPA  solicits  data  on  costs,  effluent 
reduction  benefits,  water  quality 
benefits  and  any  other  factors  that  may 
be  related  to  the  proposed  BPT  and  BCT 
revisions. 

18.  Cost  of  Oxygen  Delignification 

During  development  of  these 
proposed  regulations,  industry 
representatives  submitted  estimates  of 
the  cost  of  retrofitting  existing  mills 
with  oxygen  delignification  equipment 
that  far  exceeded  EPA's  estimates.  One 
of  the  primary  differences  in  the  cost 
analyses  by  the  industry  and  EPA 
appears  to  be  industry's  assumption  thai 
replacement  of  recovery  boilers  and 
related  recovery  cycle  equipment  would 
be  required  at  a  significant  number  of 
mills.  The  Agency  believes  that 
upgrades  of  existing  recovery  boiler 
capacity  will  be  sufficient  to 
accommodate  the  marginal  increases  in 
solids  loadings  from  oxygen 
delignification  and  other  technologies 
that  pre  part  of  BAT.  The  costs  of  these 
upgrades  have  been  included  in  EPA's 
cost  estimate.  Decisions  for  installing 
additional  recovery  boiler  capacity 
beyond  these  upgrades  are  production- 
based,  and  these  costs  are  therefore 
unnecessary  to  comply  with  the 
proposed  regulations.  The  Agency 
solicits  comments  and  detailed  costing 
assumptions  and  data  concerning  the 
cost  of  oxygen  delignification. 

19.  Solicitation  of  Toxics  Data 

A  small  number  of  mills  in 
subcategories  where  BAT  is  being 
proposed  did  not  submit  toxic  pollutant 
effluent  data  in  response  to  the  1990 
Census.  For  those  mills,  data  from  the 
'•104-mill  Study"  was  used  to  set  mill- 
specific  dioxin  baselines,  and  other 
values  for  toxic  pollutants  were 
transferred  from  similar  mills.  The 
Agency  solicits  data  on  toxic  pollutants 
from  mills  that  meet  this  description. 

20.  Whether  To  Regulate  Color,  AOX, 
andCCHD 

The  Agency  solicits  comment  on  its 
proposal  to  control  AOX,  COD.  and 
color  with  BAT  effluent  limitations. 
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Color,  AOX,  and  COD  are  each  bulk 
parameters,  meaning  that  they  do  not 
represent  a  single  compound,  but  a 
number  of  them.  AH  three  parameters 
have  been  receiving  attention  from 
various  regulatory  authorities  as 
alternatives  for  controlling  individual 
compounds.  Color,  in  particular,  has 
received  state-level  attention  because  it 
is  a  parameter  visible  to  the  average 
person.  AOX  has  received  international 
attention  as  an  alternative  parameter  for 
chlorinated  organic  compounds.  COD 
has  received  attention  as  a  potential 
parameter  for  controlling  low-molecular 
weight  non-chlorinated  compounds  that 
have  displayed  toxicity  in  Canadian 
studies.  Industry  representatives 
challenge  the  Agency's  intent  to  set 
limitations  on  these  parameters,  stating 
that  they  do  not  bear  a  direct 
relationship  to  any  environmental 
effects  related  to  particular  pollutants  of 
concern.  Although  direct  statistical 
relationships  are  not  clearly 
demonstrated,  the  Agency  believes  these 
parameters  have  a  general  relationship 
to  a  variety  of  compounds  of  concern, 
many  of  which  have  not  yet  been 
analyzed  or  identified.  These  bulk 
parameters  can  often  be  measured  when 
specific  pollutants  caimot  be  measured 
using  existing  analytic  methods.  The 
Agency  also  believes  that  these 
parameters  are  useful  measures  of  the 
performance  of  process  and  end-of-pipe 
technologies.  The  Agency  requests 
comments  on  the  utility  of  these 
parameters,  as  measures  of  the 
performance  of  process  and  end-of-pipe 
technologies  and  otherwise.  The  Agency 
solidts  data  relevant  to  the  foregoing. 

21.  Data  To  Better  Define  Technology 
Variability 

Initial  statistical  analysis  indicates 
that  for  parameters  that  typically  are 
monitored  very  frequently  (e.g.,  as  often 
as  daily),  such  as  AOX,  individual 
measurements  may  be  autocorrelated. 
The  Agency  requests  the  submission  of 
treatment  system  influent  and  final 
effluent  data  for  these  parameters  in 
order  to  better  define  the  performance 
and  variability  of  the  process 
technologies  (including  closed  screen 
rooms),  BMP's,  and  secondary  biological 
treatment  system  at  any  mills  that  u.se 
these  and  related  technologies. 

22.  Upgrading  Certain  POTWs  as  an 
Alternative  to  POTW  Limits 

As  set  forth  in  section  IX.E.S,  EPA 
believes  that  controls  equivalent  to 
some  PSES  hmils  proposed  today  might 
be  achieved  more  cost-effectively  if  the 
POTW  receiving  pulp  and  paper  mill 
effluent  were  to  upgrade  its  treatment 
facilities  (instead  of  relying  on  the  mill 


to  meet  PSES  limits).  EPA  solicits 
comments  and  data  on  approaches  for 
achieving  the  most  cost-effective 
controls  in  this  area,  consistent  with  the 
Agency's  legal  obligations. 

At  32  POTWs,  pulp  and  paper  mill 
wastewaters  make  up  more  than  50 
percent  of  either  total  flow,  BODj 
loading,  or  TSS  loading.  The  Agency 
solicits  comments  and  data  on: 

•  The  specific  design  and  operating 
parameters  of  these  POTWs; 

•  Their  performance  in  removing 
BODs,  TSS.  AOX.  and  COD; 

•  Theutility  of  co-permitting  the 
mills  in  the  POTWs  NPDES  permit; 

•  Any  alternative  strategies  in 
addition  to  those  presented  in  this 
proposal  that  would  achieve  the  same 
effluent  quality  h^jm  the  POTW  (based 
upon  the  proposed  BAT  produc-tion- 
based  mass  AOX.  COD,  and  color 
limitations)  if  the  proposed  PSES 
applicable  to  mills  discharging  into 
some  of  these  POTWs  is  not 
appropriate;  and 

•  The  costs  developed  by  the  Agency 
for  upgrading  the  biological  treatment 
systems  at  each  of  the  affected  POTWs. 

23.  BMPs,  Limits  on  COD  and  Data  for 
Control  of  Pulping  Liquors 

The  Agency  today  proposes  to  require 
best  management  practices  (BMPs) 
including  pulping  liquor  spill 
prevention,  containment,  and  control 
measures.  These  practices  are  known  to 
reduce  the  amount  of  pulping  liquor 
(especially  "black  liquor"  at  kraft  mills) 
discharged  to  wastewater  treatment 
systems,  and  reduce  the  cost  of  process 
operation  through  increased  chemical 
recovery.  These  BMPs  would  include 
certain  mandatory  practices,  such  as 
developing  and  updating  spill 
prevention  plans,  training,  and  related 
activities.  These  BMPs  would  also 
include  other  practices  chosen  from  a 
"menu"  of  practices  that  are  applicable 
to  individual  mills,  such  as  secondary 
containment  diking,  covered  storage 
tanks,  and  tank  level  alarms. 

The  Agency  solicits  comments  on  the 
utility  and  implementation  of  BMPs  for 
pulping  liquors  as  they  contribute  to 
reducing  diemical  costs  and  discharges 
of  non-chlorinated  compounds  to  the 
environment.  The  Agency  also  solicits 
comment  on  whether  some  practices 
should  be  mandatory  for  all  mills,  while 
other  practices  should  be  selected  and 
applied  as  appropriate  to  individual 
mills.  The  Agency  further  solicits 
comment  on  the  applicability  of  BMPs 
to  mills  in  the  following  effluent 
guideline  subcategories:  Dissolving 
kraft;  Bleached  kraft  and  soda — 
papergrade;  Unbleached  kraft; 


Dissolving  sulfite;  Papergrade  sulfite; 
Semi-chemical,  and  Non-wood  chemical 
pulp. 

Pulping  liquors  have  been  identified 
as  a  likely  source  of  non-chlorinated 
organic  compounds  that  exhibit  aquatic 
toxicity.  These  liquors  may  contain 
specific  toxic  pollutants  as  provided  by 
Sections  307(a)  and  311(3).  Naturally 
occurring  phenolic  compounds  are 
known  from  the  literature  to  be  present 
in  these  liquors,  including  phenol.  A 
broad  range  of  other  compounds  also 
have  been  identified  in  the  literature, 
but  additional  specific  compounds 
among  those  on  the  lists  of  307(a)  and 
311(e)  compounds  have  not  been 
identified  by  the  Agency's  wastewater 
sampling  program  to  date.  The  Agency 
solicits  data  on  the  specific  non- 
chlorinated  compounds  (e.g.,  phenol(s). 
others)  that  apparently  are  generated 
from  within  the  pulp  mill  and  recovery 
cycle  portions  of  integrated  mills  (e.g.. 
"black  liquors."  "red  liquors"). 

The  Agency  also  requests  comments 
on  its  pro|>osal  to  control  chemical 
oxygen  demand  [COD]  as  a  "bulk" 
parameter  to  reflect  effective 
implementation  of  BMPs,  as  well  as 
closed  screen  rooms  and  well-designed 
and  operated  biological  treatment 
systems. 

The  Agency  specifically  solicits 
comments  on  the  proposed  COD 
limitations,  and  the  methodology  with 
which  they  were  derived.  The  Agency 
intends  to  continue  to  collect  additional 
COD  and  color  data  in  each  of  the  six 
subcategories  applicable,  including  the 
'  dissolving  sulfite  subcategory  for  which 
applicable  data  are  not  available. 
Limitations  may  be  derived  in  the  future 
from  such  data  for  these  subcategories, 
using  the  rationale  presented  in  Section 
LX  of  this  preamble  and  in  the  technical 
Development  Document. 

24.  Toxic  Weighting  Factor  for  AOX 

As  explained  in  section  XI. B.,  the 
Agency  calculated  a  cost-effectiveness 
ratio  for  the  BAT  and  PSES  options.  In 
the  cost-effectiveness  analysis,  each 
pound  of  pollutant  removed  by  a  control 
technology  is  multiplied  by  a  pollutant- 
specific  toxic  weighting  factor  to 
express  the  removal  in  units  of  pound- 
equivalent.  The  cost-effectiveness  ratio 
is  calculated  as  the  incremental  cost  of 
an  option  divided  by  the  incremental 
pounds-equivalent  removed.  In  the 
development  of  BAT,  the  Agency 
projects  removals  of  the  bulk  parameter 
AOX,  and  as  a  nonconventional 
pollutant,  the  Agency  is  interested  in 
including  AOX  in  cost-effectiveness 
calculations.  Because  AOX  is  not 
comprised  of  a  unique  set  of  compounds 
in  the  same  proportion  at  all  times,  a 
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sound  analytical  procedure  for 
calculating  a  toxic  weighting  factor  for 
AOX  was  a  difficult  exercise.  The  cost- 
efiiactiveness  ratios  presented  in  this 
notice  do  not  include  toxic  weighted 
pounds  of  AOX.  The  toxic  weighting 
ractor  methodology  for  AOX  (and  other 
pollutants)  is  described  in  the  Record 
lor  today's  rulemaking.  The  Agency 
solicits  comment  on  the  methodology 
for  estimating  a  toxic  weighting  factor 
for  AOX  and  also  on  alternative 
procedures  for  including  AOX  in  the 
cost-effectiveness  analysis. 

25.  Pollution  Prevention  Opportunities 

Today's  proposal  incorporates 
pollution  prevention  practices  into  the 
proposed  effluent  limitations  and 
emission  standards  for  the  pulp  and 
paper  industry.  The  Agency  requests 
information  on  other  pollution 
prevention  oppyortunities  that  may  be 
available  to  mills  covered  by  this 
proposal.  The  Agency  is  aware  that 
many  of  the  additives  that  may  be  used 
in  the  pulping  or  papermaking  process, 
such  as  surfactant,  are  not  specifically 
addressed  by  effluent  limitations  in  this 
^posal.  Also,  biocides  are  commonly 
used  in  the  industry  to  prevent 
biofouling  and  may  not  be  specifically 
addressed  by  effluent  limitations  in  this 
proposal.  Such  compounds  may  pose  an 
environmental  risk  in  some  instances 
and  may  be  candidates  for  pollution 
prevention  practices  such  as  source 
reduction  or  substitution.  For  example, 
the  Agency  has  limited  information  that 
indicates  that  certain  surfactants  used  in 
the  pulping  process  (e.g.,  nonylphenol 
ethoxylates),  or  their  degradation 
products,  may  be  toxic  or  persistent  in 
the  environment.  Yet  opportunities  exist 
to  use  less  of  the  surfactant  or  an 
alternative  surfactant  which  does  not 
pose  a  similar  risk.  Similarly,  the 
Agency  is  aware  of  recent  information 
that  one  biodde  (dodecylguanidine), 
which  is  used  extensively  in  the  paper 
industry  and  has  been  proposed  for  use 
as  a  molluscicide  for  zebra  mussel 
control,  has  been  found  to  be  very 
persistent  and  highly  toxic.  Efforts  are 
underway  by  the  vendors  to  find  a 
replacement  biocide  that  is  known  to 
degrade  and  whose  toxicity  can  be 
reduced  or  eliminated  before  discharge. 

The  Agency  requests  data  that  might 
help  to  identify  specific  process 
additives  or  biocides  that  might  pose 
environmental  risks  and  information 
regarding  pollution  prevention 
opportunities  that  may  exist  for  such 
substances.  EPA  also  requests  conunent 
on  whether  the  final  rule  should  require 
the  implementation  of  specific  pollution 
prevention  practices  addressing  process 
additives  or  biocides. 


26.  Definition  of  Process  Wastewater 
and  Prohibited  Discharges 

The  Agency  proposed  a  definition  of 
process  wastewater  for  the  effluent 
limitations  guidelines  regulation  that 
expands  upon  the  definition  of  process 
wastewater  set  out  at  40  CFR  122.2.  The 
definition  sf>ecifically  includes  certain 
non-process  wastewaters  (boiler 
blowdown,  cooling  tower  blowdown, 
storm  water  from  immediate  process 
areas)  as  process  wastewater.  The 
Agency  believes  these  non-process 
wastewaters  are  typically  co-treated 
with  process  wastewaters  at  many  mills, 
and  that  the  treated  effluent  data 
reported  by  the  industry  and  used  by 
the  Agency  to  develop  many  of  the 
proposed  effluent  limitations  guidelines 
and  standards  were  generated  from  co- 
treatment  of  these  non-process 
wastewaters  with  process  wastewaters. 
Accordingly,  the  Agency  believes  that 
those  non-process  wastewaters  should 
be  included  in  the  definition  of  process 
wastewaters  for  this  industry.  The 
Agency  is  proposing  to  exclude 
groundwaters  from  groundwater 
remediation  projects  from  the  definition 
of  process  wastewaters.  Because  the 
quantity  and  quality  of  such 
groundwaters  are  likely  to  be  highly 
variable  on  a  site-specific  basis,  the 
Agency  believes  that  the  discharge  of 
such  groundwaters  to  surface  waters 
should  be  regulated  separately,  or  in 
addition  to,  process  wastewaters  on  a 
case-by-case  basis. 

The  Agency  also  proposes  to  exclude 
a  number  of  process  materials  from  the 
definition  of  process  wastewaters  »nd  to 
expressly -prohibit  the  discharge  of  such 
materials  to  publicly  owned  treatment 
works  or  waters  of  the  United  States, 
without  an  NPDES  permit  or  individual 
control  mechanism  authorizing  such 
discharge.  The  Agency  believes  that 
discharge  and  loss  of  these  materials  is 
inappropriate  from  the  standpoints  of 
productivity  loss,  pollution  prevention, 
adverse  impacts  on  wastewater 
treatment,  and  increased  air  emissions. 
The  Agency  believes  that  most 
responsible  mill  operators  operate  in  a 
manner  to  prohibit  such  losses,  but  that 
there  are  other  mill  operators  that 
operate  with  significant  losses  of  such 
materials.  The  Agency  believes  it  has 
accounted  for  much  of  the  cost  of 
complying  with  the  proposed 
prohibitions  in  the  estimated  costs  to 
comply  with  the  BMP  provisions  of  the 
regulation  and  the  effluent  limitations 
guidelines  for  COD  and  that  the 
remaining  costs  are  not  significant  in 
the  context  of  the  overall  costs  of  the 
regulation. 


The  Agency  solicits  comments  on  the 
following: 

•  The  expanded  definition  of  process 
wastewaters  and  the  proposed  exclusion 
of  groundwaters  from  the  definition  of 
process  wastewaters; 

•  The  specific  proposed  list  of 
excluded  and  prohibited  process 
materials  and  the  potential  costs  of 
complying  with  the  proposed 
prohibition  of  the  discharge  of  process 
materials. 

27.  Costs  of  the  Regulation 

For  purposes  of  proposal,  EPA 
assigned  the  costs  for  process  changes  in 
full  to  the  regulation.  EPA  believes, 
however,  that  in  addition  to  significant 
effluent  reduction  benefits,  compliance 
with  the  proposed  regulation  will  result 
in  increases  in  productivity,  enhanced 
product  quality,  and  improved  plant 
and  equipment  use  throughout  the 
chemical  pulping  and  bleaching 
segment  of  the  industry.  EPA  believes 
that  some  portion,  and  perhaps  a 
substantial  portion,  of  the  costs  of 
compliance  should  be  assigned  or 
allocated  to  productivity,  product 
quality  and  plant  and  equipment 
benefits  the  industry  will  derive.  If  EPA 
adopted  this  position,  the  portion  of 
costs  so  assigned  or  allocated  might  not 
be  considered  as  compliance  costs  in 
the  economic  impact  analysis  for  the 
final  regulation. 

EPA  specifically  requests  comments 
on  what  specific  productivity,  product 
quality  and  plant  and  equipment 
benefits  the  industry  will  derive  from 
compliance  with  the  regulation:  how  the 
Agency  should  estimate  such  benefits; 
and,  whether,  or  to  what  extent  the 
Agency  should  consider  those  benefits 
in  the  context  of  economic  achievability 
determinations. 

28.  Limitations  Based  on  Minimum 
Levels 

EPA  has  proposed  some  BAT,  PSES, 
PSNS,  and  NSPS  limitations  for  the 
Bleached  Papergrade  Kraft  and 
Dissolving  Kraft  subcategories  based 
upon  the  current  minimum  levels  of  the 
analytical  methods.  The  data 
characterizing  the  technology  basis  of 
these  limitations  were  all  reported  as 
being  below  detection  limits  ("non- 
detect").  Based  on  these  data,  EPA 
believes  that  the  BAT  technologies  for 
these  subcategories  are  capable  of 
reducing  discharges  of  these  pollutants 
to  the  current  minimum  levels  specified 
in  the  analytical  methods. 

EPA  considered  applying  variability 
factors  to  the  minimum  levels  to  allow 
for  variability  in  the  measurements. 
However,  EPA  believes  that  the  data 
demonstrates  that  the  technology  is 
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always  capable  of  achieving 

concentrations  below  the  minimum 
level  of  the  analytical  method.  Because 
all  data  for  the  pollutants  for  which 
limitations  are  based  on  the  minimum 
level  were  "hon  detect",  the  variability 
in  the  measurements  occurs  below  the 
mioimum  level  and  no  additional 
allowance  above  the  minimum  level  is 
therefore  necessary.  EPA  also  believes 
that  providing  additional  allowance  for 
variability  beyond  the  minimum  level  is 
unnecessary,  does  not  represent  the 
capability  of  the  technology,  and  would 
not  be  as  protective  of  the  environment 
as  possible. 

EPA  acknowledges  that  some  of  the 
sample-specific  detection  limits 
reported  with  the  non-detect  data  are 
higher  than  the  minimum  levels 
specified  in  the  analytical  methods. 
However,  EPA  believes  that  when  the 
methods  are  used  correctly  that  the 
minimum  level  is  attainable.  The 
achievability  of  the  minimum  levels  has 
been  demonstrated  by  a  number  of 
laboratories  involved  in  the 
development  and  implementation  of  the 
methoos. 

EPA  realizes  that  the  analytical 
methods  are  likely  to  change  as  they  are 
refined  and  the  minimum  levels  may  be 
set  equal  to  lower  levels.  With  these 
revised  minimum  levels,  the  datathat 
were  previously  reported  to  be  "non- 
detoct"  may  be  detected  in 
concentrations  less  than  the  previous 
minimum  level.  EPA  believes  that  all 
such  measurements  will  be  reported  as 
below  the  previous  minimum  level.  EPA 
is  proposing  these  limitations  on  a 
concentration-basis  instead  of  mass- 
based  limitations  as  proposed  for  the 
pollutants  for  which  there  were  detected 
measurements. 

EPA  solicits  comments  on  these 
limitations  that  have  been  set  equal  to 
the  minimum  level  of  the  analytical 
methods.  EPA  requests  comments  as  to 
whether  it  is  appropriate  to  determine 
limitations  based  upon  current 
minimum  levels,  whether  these 
limitations  can  be  achieved,  and 
whether  other  methods  of  estimating 
limitations  based  on  all  non-detect  data 
would  be  more  appropriate. 

29.  Multimedia  Filtration  as  a  BCT 
Technology 

EPA  evaluated  multimedia  fihration 
as  a  candidate  BCT  technology  for 
today's  proposed  rulemaking.  EPA 
found  that  multimedia  filtration  passed 
the  BCT  cost  test  in  one  subcategory 
(Mechanical  Pulp)  and  failed  the  BCT 
cost  test  in  all  remaining  subcategories. 
At  present,  EPA  lacks  adequate  data 
with  which  to  develop  limits  that  mills 
within  the  Mechanical  Pulp  subcategory 


could  meet  using  multimedia  filtration. 
EPA  solicits  data  and  comments  with 
which  to  develop  such  limits.  In 
addition,  EPA  solicits  comments  and 
data  on  (!)  the  costs  and  pollutant 
removals  associated  with  multimedia 
filtration,  in  all  subcategories,  and  (ii) 
any  candidate  BCT  technologies  other 
than  muhimedia  filtration  that  EPA 
should  evaluate  in  developing  BCT 
limits  for  the  industry. 

30.  Definition  of  "Source"  for  Air 
Emission  Standards 

EPA  is  today  proposing  to  define 
"source"  broadly  for  purposes  of  this 
NESHAP,  to  include  all  pulping  areas, 
bleaching  areas  and  wastewater 
treatment  areas  within  a  mill.  As 
discussed  in  section  X.C,  the  reason  for 
this  proposal  is  that  the  CAA  and  the 
CWA  diffier  regarding  applicability 
requirements  and  compliance  deadlines 
for  new  sources.  The  resuh  of  these 
differences  is  that  mills  planning  to 
construct  or  reconstruct  a  source  of 
HAPs  between  proposal  and 
promulgation  of  the  integrated 
regulations  could  find  it  necessary  to 
plan  for  compliance  with  the  NESHAP 
without  knowing  the  requirements  for 
the  effluent  standards. 

One  possible  solution  to  this  problem 
is  to  define  "source"  broadly  for  the 
NESHAP.  to  include  all  pulping  and 
bleaching  processes  and  associated 
process  wastewater  streams.  With  this 
definition  there  will  be  fewer  instances 
in  which  a  source  will  be  constructed  or 
reconstructed  between  proposal  and 
promulgation  than  if  source  is  defined 
to  be  an  individual  piece  of  equipment. 
With  the  broad  definition,  a  piece  of 
equipment  that  is  added  will  not 
constitute  a  "new  source",  in  most 
situations,  but  instead  will  be  a  change 
to  an  existing  source. 

Two  options  considered  other  than 
this  broad  definition  of  source  were  to 
define  each  piece  of  equipment  as  a 
source,  or  to  define  three  kinds  of 
sources:  the  pulping  process,  the 
bleaching  process,  and  all  associated 
process  wastewater  streams. 

EPA  solicits  comments  on  the 
definition  of  "source"  that  would  be 
most  appropriate  for  the  NESHAP.  In 
particular,  EPA  solicits  comments  on 
whether  the  broad  definition  of 
"source"  in  today's  proposal  that 
defines  a  single  source  to  comprise  all 
pulping  processes,  bleaching  processes, 
and  process  wastewaters  will  in  fact 
promote  integrated  compliance 
planning,  either  during  the  period 
between  proposal  and  promulgation  or 
once  the  rule  is  promulgated.  EPA  also 
solicits  comment  on  the  impact  of 
adopting  either  of  the  two  alternative 


approaches  considered,  bat  not  selected, 
in  defining  the  source  for  today's 
proposal. 

31.  Impacts  of  Section  112(g)  on  Today's 
Proposed  NESHAP 

Industry  representatives  have  voiced  a 
concern  that  involves  case-by-case 
MACT  determinations  required  under 
CAA  section  112(g)  for  changes  for  an 
existing  mill.  Specifically,  their  concern 
is  that  once  a  State  permit  system  is 
effective,  States  will  use  today's  rule  as 
the  basis  of  case-by-case  MACT 
determinations  for  mills  that  make 
modifications  or  construct  a  new  unit 
that  by  itself  could  be  considered  a 
major  source.  Industr>'  representatives 
consider  this  to  be  a  problem  because 
they  believe  that  the  NESHAP  proposed 
today  are  too  stringent,  and  that 
additional  data  they  are  collecting  will 
confirm  this  view.  In  making  case^y- 
case  MACT  determinations  for  pulp  and 
paper  mills  under  Section  112(g). 
|>ermitting  authorities  should  take  all 
available  infomiation  into  account.  This 
informaticxi  would  include  today's 
proposed  rule  and  MACT  floor 
determination,  suppKjrting  information, 
and  information  submitted  to  the 
permitting  authority  during  the  public 
comment  period  on  a  permit.  At  the 
same  time,  permitting  authorities  must 
consider  whether  a  statutory  minimum 
(or  floor)  level  of  control  exists  and.  if 
so,  ensure  that  case-by-case  MACT 
requirements  are  no  less  stringent. 

EPA  requests  comments  on  the  impact 
that  today's  proposed  NESHAP  may 
have  on  CAA  section  112(g)  case-by- 
case  MACT  determinations.  EPA  does 
not  solicit  general  comments  not 
specific  to  today's  rulemaking,  such  as 
the  interrelationship  between  sections 
112(d).  112(g)  and  112(j).  the  control 
levels  required  by  statute  for  different 
sorts  of  changes,  and  generic 
preconstruction  review  requirements. 

32.  MACT  Floor 

There  are  several  issues  discussed 
under  the  development  of  the  MACT 
fioor  on  which  EPA  solicits  comments 
and  data.  The  three  main  topics  are: 
interpretation  of  statutory  language, 
definition  of  emission  points  controlled 
at  the  floor,  and  the  control  technology 
basis  used  to  develop  the  floor. 

a.  Interpretation  of  Statutory 
Language,  in  Section  X.D.  EPA  solicits 
comment  on  its  melhodoiogv  lor 
determining  the  MACT  floor — 
specifically  on  its  interpretation  of  "the 
average  emission  limitation  achieved  by 
the  b^  performing  12  percent  of  the 
existing  sources"  (CAA  Section 
112(dK3KA)).  EPA  solicits  comments  on 
two  main  areas  of  discussion;  (1)  the 
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interpretation  of  the  statutory  phrase  as 
it  refers  to  "average  emission 
limitation"  of  the  best  performing  12 
percent  compared  to  "average  emission 
limitation"  tnat  is  achieved  by  all  of  the 
best  performing  12  percent,  and  (2)  the 
interpretation  of  the  term  "average." 

b.  Definition  of  emission  points 
controlled  at  the  floor.  EPA  identified 
certain  low  flow  and  episodic  pulping 
and  bleaching  vent  emission  points  that 
are  not  beUeved  to  be  controlled  at  the 
floor.  Available  data  indicate  that  these 
minor  emission  points  can  be  identified 
by  volumetric  or  mass  flow  rates,  or 
concentrations.  EPA  also  identified 
certain  low  concentration  or  low  flo^ 
process  wastewater  streams  that  are  not 
controlled  at  the  floor.  EPA  solicits 
comments  and  data  on  the  HAP 
concentration  of  these  streams, 
specifically  on  the  acid  and  caustic 
sewer  streams  and  evaporator  clean 
condensate  streams. 

There  are  a  few  mills  currently  using 
oxygen  delignification  units  within  their 
pulping  process.  In  section  X.D,  EPA 
solicits  comments  and  requests  data  on 
the  use  of  such  units  within  the 
inikrstry.  In  addition.  EPA  specifically 
solicits  comments  on  the  inclusion  of 
oxygen  delignification  units  as 
controlled  emission  points  in  the  MACT 
floor  with  other  pulping  component 
emission  points. 

c.  Control  technology  basis.  In 
sections  X.D  and  X.E,  EPA  solicits 
comments  and  data  on  information 
related  to  the  development  of  the 
bleaching  component  of  the  MACT 
floor.  In  section  X.H,  EPA  solicits 
comment  and  data  on  the  efficiency  of 
steam  stripping  as  the  basis  for  the 
process  wastewater  component  of  the 
MACT  floor. 

Comment  is  solicited  on  the  efficiency 
of  gas  scrubbers  for  removal  of 
methanol,  chloroform,  chlorine  and 
other  HAP  compounds  from  bleaching 
component  emission  points,  the  effect  of 
process  changes  on  HAP  emissions  from 
bleaching  component  emission  points, 
and  whether  emission  limitations 
should  be  set  for  chloroform  emissions 
from  bleaching  component  emission 
points.  Comment  is  also  requested  on 
the  use  of  gas  scrubbers  in  combination 
with  process  changes;  and  on  whether 
process  changes,  scrubbing,  or  the 
combination  of  both  should  be  the 
MACT  floor  for  bleaching  component 
emission  points. 

EPA  also  solicits  comment  on 
whether  the  combustion  of  selected 
bleaching  component  vent  streams 
followed  by  scrubbing  of  vent  streams 
with  high  chlorine  concentrations 
would  be  a  reasonable  option  beyond 
the  floor,  and  on  which  vent  streams 


would  be  included  under  such  an 
option. 

For  process  wastewater  component 
emission  points,  EPA  solicits  comments 
and  requests  data  on  the  efficiency  of 
steam  strippers  for  removal  of  total  HAP 
and  methanol. 

33.  Emissions  Averaging 

During  the  development  of  today's 
proposal,  EPA  considered  including  an 
emissions  averaging  approach.  EPA 
solicits  comments  on  the  merits  and 
feasibility  of  emissions  averaging  in  the 
pulp  and  paper  industry  and  requests 
information  and  data  that  would  be 
necessary  to  support  development  and 
implementation  of  an  averaging 
approach. 

EPA  solicits  comments  on  the 
approaches  discussed  in  section  X.M  for 
establishing  the  MACT  floor  based  upon 
the  mass  emission  limit  or  mass 
emission  reduction  percentage  achieved 
across  either  the  process  areas  as  a 
whole  or  each  process  area  individually 
(see  section  X.C  for  descriptions  of  these 
source  definitions).  Specifically,  EPA 
requests  comments  on  the  types  and 
amount  of  data  necessary  to  develop 
either  a  mass  emission  limit  or  a  mass 
emission  reduction  percentage  that 
would  be  associated  with  this  type  of 
MACT  floor  determination.  EPA  solicits 
comments  on  whether  a  mass  emission 
limit  or  a  mass  emission  reduction 
percentage  could  be  established  using  a 
model  plant  and  emission  factor 
approach.  EPA  solicits  comments  on 
whether  the  current  model  plants  and 
emission  factors  presented  in  the 
Background  Information  Documentiare 
sufficient  to  develop  these  values  and 
solicits  information  and  data  that  would 
be  necessary  to  improve  the  model 
plants  and  emission  factors  for  this 
purpose. 

EPA  solicit^  data  on  process 
variabilities  at  a  mill  and  how  these 
variabilities  affect  air  emissions.  EPA 
solicits  comment  on  how  such 
variability  could  be  accounted  for  in 
establishing  either  a  mass  emission  limit 
or  a  mass  emission  reduction 
percentage. 

EPA  soUcits  comment  on  how  an 
averaging  approach  would  be 
implemented  for  this  industry. 
S{>ecifically,  EPA  solicits  comments  on 
how  a  mill  could  demonstrate 
continuous  compliance,  as  required  by 
the  CAA,  including  any  additional 
monitoring,  recordkeeping,  or  reporting 
that  would  be  necessary  if  an  averaging 
scheme  was  implemented.  EPA  solicits 
comment  on  the  length  of  the  averaging 
period. 


34.  Format  of  Air  Emission  Standards 

EPA  solicits  comments  and  data  on: 

•  Whether  the  applicability  level  for 
pulping  and  bleaching  process  vent 
streams  should  be  based  upon 
specifically  named  vents  or  upon  a  flow 
rate  or  concentration  level. 

•  Whether  an  additional  applicability 
level  should  be  added  for  the  bleaching 
component  vent  emissions  based  upon 
liquid-phase  mass  loading  rates  to  the 
process  equipment, 

•  Whether  the  applicability  levels  for 
process  wastewater  streams  should  be 
based  upon  named  wastewaters  or  upon 
a  fiow  rate  and  concentration  level,  and 

•  Whether  a  mass  removal  format  for 
the  process  wastewater  component 
should  be  an  additional  format  for 
demonstrating  compliance  with  the 
standards  proposed  today. 

Applicability  levels  are  proposed  for 
pulping  and  bleaching  component 
emission  points  in  section  X.H.  to 
establish  those  emission  points  that  are 
not  required  to  be  controlled.  These 
applicability  levels  are  based  upon  fiow 
rates  and  concentration  from  process 
vents.  The  Agency  solicits  comments 
and  data  on  whether  these  numerical 
applicabihty  levels  are  appropriate  for 
identifying  pulping  and  bleaching 
component  emission  points  that  are  not 
currently  being  controlled. 

Although  a  liquid-phase  HAP  mass 
loading  applicability  level  is  provided 
for  open  pulping  component  process 
equipment  based  on  the  sum  of  all 
liquid  streams  entering  the  piece  of 
process  equipment,  no  such  option  is 
provided  for  the  bleaching  component 
because  of  the  chemical  reactions 
occurring  in  the  bleaching  process 
equipment.  EPA  solicits  comments  and 
data  on  whether  a  liquid-phase  HAP 
mass  loading  for  streams  entering  the 
process  equipment  would  be  an 
appropriate  format  for  identification  of 
bleaching  component  equipment  not 
being  controlled  at  the  floor. 

Applicability  levels  are  also  proposed 
for  process  wastewater  emission  points 
in  section  X.H,  to  establish  those 
emission  points  that  are  not  required  to 
be  controlled.  These  applicability  levels 
are  based  upon  concentration  and  flow 
rates  from  process  wastewater  streams. 
The  Agency  solicits  comments  and  data 
on  whether  these  numerical 
applicability  levels  are  appropriate  for 
identifying  process  wastewater 
component  emission  points  that  are  not 
currently  being  controlled. 

35.  Subcategorization 

^ubcategorization  may  be  appropriate 
if  segments  of  the  industry  have 
significantly  different  characteristics. 
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such  as  applicable  control  technologies 
or  costs  for  implementation  of  the 
control  technology.  EPA  determined 
that  the  control  technologies  considered 
in  the  development  of  today's  proposed 
standards  were  applicable  to  all 
segments  of  the  industry,  regardless  of 
pulping  process,  end  product,  or  wood 
species. 

EPA  is  aware  that  scrubbing,  rather 
than  venting  to  a  combustion  device,  is 
utilized  in  sulfite  mills  to  control 
pulping  process  emissions.  EPA  solicits 
comments  and  data  regarding:  The 
e^iciency  of  gas  scrubbers  for 
controlling  HAP  emissions  from  pulping 
process  vents  at  sulfite  mills,  and 
whether  standards  for  sulfite  mill 
pulping  processes  should  be  based  upon 
the  use  of  scrubbing. 

EPA  is  also  aware  the  soda  mills  do 
not  have  gas  collection  systems  in  place 
for  pulping  process  vents,  because  soda 
mills  do  not  use  sulfur-containing 
chemicals  to  digest  the  wood.  EPA 
believes  that  gas  collection  and 
incineration  is  a  feasible  control 
technology  to  reduce  total  HAP 
emissions  from  soda  mills. 
Representatives  from  these  mills, 
however,  urged  EPA  to  create  a  separate 
subcategory  for  soda  mills,  due  iii  part 
to  the  extra  expense  soda  mills  may 
incur  when  installing  gas  collection, 
systems.  EPA  solicits  comments  on  the 
HAP  content  of  soda  mill  pulping 
process  vent  streams,  the  capacity  of 
existing  combustion  devices,  the  costs 
of  collecting  and  routing  these  vent 
streams  to  a  combustion  device,  and 
whether  there  should  be  a  separate 
subcategory  for  soda  mills. 

36.  Time  Extension  for  Totally  Chlorine- 
Free 

The  CAA  requires  that  sources  come 
into  compliance  with  a  NESHAP  as 
soon  as  practical,  but  no  later  than  three 
years  after  promulgation  of  a  rule. 
However,  the  CAA  also  provides  for  one 
additional  year  to  come  into  compliance 
if  equipment  changes  are  required.  The 
Agency  solicits  comment  on 
automatically  granting  mills  this  one 
additional  year  for  compliance  on  the 
condition  that  they  adopt  a  totally 
chlorine- fiee  technology. 

37.  Model  Plants  and  Emission 
Estimates 

EPA  used  emission  models  to  predict 
air  emissions  of  HAPs  from  the  process 
wastewater  collection  and  treatment 
system.  EPA  solicits  comments  and 
requests  data  on  the  emission  estimates 
made  for  emissions  and  on  flows  and 
HAP  concentrations  in  the  pulping, 
bleaching,  and  process  wastewater 
models  used  to  develop  today's 


proposed  standards.  Specifically,  data  is 
requested  on  process  wastewater 
characteristics.  EPA's  wastewater  model 
plant  documented  in  the  air  docket,  and 
emissions  of  HAPs  especially  methanol. 
EPA  also  solicits  comments  and  data 
on  the  models  for  wastewater,  pulping, 
and  bleaching  component  emission 
points;  specifically  on  fiowrates  and 
concentrations  of  total  HAP  and 
individual  HAP  compounds. 

38.  Monitoring  Issues 

EPA  requests  comments  on  the 
monitoring  of  control  device  operating 
parameters  to  determine  compliance 
with  the  proposed  NESHAP. 
Specifically,  EPA  requests  comment  on 
whether  it  is  reasonable  to  monitor 
actual  emissions  from  certain  control 
devices;  and  on  the  applicability  of  the 
proposed  parameters  for  determining 
compliance. 

In  Section  X.I,  EPA  requests    • 
comments  concerning  continuous 
compliance  associated  with  utilizing 
existing  combustion  devices  for  pulping 
component  emission  points,  including: 

•  Data  on  duration  and  frequency  of 
combustor  downtimes  while  pulping 
operations  continue, 

•  Combustor  capacity  utilization, 

•  Retrofit  information,  and 

•  Current  back-up  operations  for  the 
pulping  component. 

In  Section  X.I,  EPA  requests 
comments  on  applicable  monitoring 
parameters  when  biological  treatment 
units  are  used  to  comply  with  the 
process  wastewater  standards.  These 
include  supporting  data  on  biorates  and 
corresponding  parameters  for 
monitoring.  Specifically,  EPA  requests 
comments  on  the  monitoring  of  soluble 
BOD  in  the  biological  treatment  unit 
effluent  as  a  parameter  for  determining 
compliance. 

39.  Recordkeeping  and  Reporting 

EPA  solicits  comments  on  the 
reporting  time  requirement  of  45  days 
for  the  Initial  Notification  for  all 
sources.  EPA  also  solicits  comments  on 
the  content  and  reporting  time 
requirements  for  any  of  the  other 
required  reports. 

40.  Modification  Issue 

EPA  solicits  comment  on  the  impact 
of  this  specific  rulemaking  on 
modifications  to  affected  sources  under 
the  NESHAP.  We  do  not  solicit 
comments  on  this  rulemaking  regarding 
CAA  Section  112(g)  in  general. 

C.  Solicitation  of  Comment  on  an 
Industry  Proposal 

Section  V.F  of  this  preamble  describes 
the  public  meetings  that  EPA  sponsored 


during  development  of  the  proposed 
rules.  One  of  the  advantages  of 
exchanging  preliminary  regulatory 
information  prior  to  proposal  is  the 
opportunity  for  first-hand  experience 
and  reaction  from  the  regulated 
community.  By  participating  in  a 
dialogue  with  representatives  of 
industry  and  other  concerned  parties 
throughout  regulatory  development,  the 
Agency  was  better  able  to  characterize 
and  document  the  technical  feasibility 
of  control  options. 

Many  ideas  and  suggestions  were 
presented  in  the  public  meetings  and  in 
other  meetings  with  individual 
companies.  Some  of  those  ideas  are  the 
source  of  sp>ecific  data  requests 
described  above  in  this  section.  For 
example,  industry  representatives 
suggested  that  EPA  change  the  proposed 
subcategorization,  and  Item  6  above 
specifically  solicits  the  information  that 
EPA  needs  to  adequately  analyze  the 
suggestion  and  then,  possibly  to 
incorporate  the  suggestion  into  the  final 
regulations. 

In  addition  to  the  suggestions  and 
comments  provided  during  public 
meetings,  tne  industry  trade  association, 
the  American  Forest  &  Faj>er 
Association  (AFPA).  submitted  a 
specific  set  of  comments  and 
suggestions  concerning  the  Clean  Water 
Act  effluent  guidelines  and  the  Clean 
Air  Act  NESHAP.  The  set  of  AFPA 
suggestions  is  hereafter  referred  to  as  the 
AFPA  Pro[>osal  (as  it  was  also  labelled 
by  AFPA). 

The  AFPA  Proposal  was  presented  to 
the  Administrator  at  a  meeting  on  July 
19, 1993.  An  outline  of  the  AFPA 
presentation  and  the  AFPA  Proposal  are 
included  in  the  Record  for  today's 
proposed  rulemaking.  A  summary  of  the 
AFPA  Proposal  is  included  here  as  a 
means  to  invite  comment. 

EPA  incorporates  the  AFPA  Proposal 
into  this  notice  as  an  alternative  to  the 
proposed  effluent  limitations 
guidelines.  EPA  invites  comment  on  any 
and  all  aspects  of  the  AFPA  Proposal  as 
an  alternative  to  the  technology  basis 
described  in  this  preamble  and  to  the 
effluent  limitations  presented  in  part 
430,  in  whole  or  in  part.  EPA  requests 
data  and  information  to  support 
comments  on  any  aspect  of  the  AFPA 
proposal.  Specifically,  EPA  requests 
information  on  the  technology  basis  that 
will  achieve  the  numeric  (or  other) 
effluent  limitations  included  in  tite 
AFPA  Proposal.  Similarly,  EPA  requests 
information,  such  as  treatment 
effectiveness  data,  to  develop  effluent 
limitations  for  the  technology  basis 
suggestions  in  the  AFPA  Proposal. 

EPA  emphasizes  that,  for  purposes  of 
notice-and-comment,  if  any  aspect  of 
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the  AFPA  Proposal  is  sopported  with 
adequate  rtoniiiwBlrtirin  to  denoostnt* 
technical  fnaifatlity.  •conomic 
achievability,  or  otiier  statutory  fiacton. 
EPA  OMy  raviaa  the  l«cfanok>gy  basis 
and  correnoKlBig  afflinnt  limitations 
forproimugatkm  ci dMM  rules. 

The  fottowiae  sunuBarv  of  the  AFPA 
Proposal  for  affluent  guiaatinss  incdudes 
key  provtsiona  of  the  tadiBolagy  basis 
and  affluent  atamiards.  EPA  does  aot 
intend  to  inlerpcat  or  otberwisa  raact  to 
the  AFPA  Proposal  at  this  time,  but 
instead  to  suaunania  the  sufaoiissioa 
provided  to  ^»  Administiator. 
Interested  parties  are  encouraged  to 
review  the  campkta  AFPA  sunnission. 
which  is  inckided  in  the  docket. 

For  mills  ia  the  Bleached  Itesfgrade 
Kraft  and  Soda.  Papergrade  Snifite. 
Dissolving  Kraft,  and  Dtssolviog  Sulfite 
subcategories,  the  AFPA  Proposal 
includes  an  effluent  liadtatios  ior  TQX) 
of  noodatect  at  10  ppq  measived  at  the 
point  of  discharga.  For  the  sane  ioar 
subcategories,  the  AFPA  Proposal 
includes  effluent  limitations  for  BOD 
and  TSS  (based  on  BCD  equivalent  to 
the  avera^  BOD  asid  TSS  discbarges  of 
tbttbest  90  peicant  of  mills  in  the 
rtilevant  subcategory.  For  tfw  same  four 
subcategories,  the  AFPA  Proposal 
includes  the  adoption  of  miU-specific 
BMP  programs  for  spill  controi  to 
addrma  cokir  and  COD  (no  effluent 
Umits  far  color  and  <X}D  are  identified 
in  the  AFPA  Proposal). 

For  milts  in  the  Bleached  Papergrade 
Kraft  subcategory,  the  AFPA  Proposal 
includes  efibient  hraitations  for  AOX 
measured  at  the  point  of  discharge  using 
EPA  Method  1650  of  1.0  Kg/ton  (umuai 
avCTage  of  0.9  KgAon)  on  October  31, 
1998;  and  1.2  Kg/ton  (annual  average  of 
1.0  Kg/ton)  on  October  31, 1996,  for  a 
minimum  of  90  percent  of  mills  in  the 
subcategory.  For  new  sources  in  this 
subcategory,  tlie  AFPA  Proposal 
includes  a  30-day  average  effluent 
limitation  for  AOX  measured  at  a  point 
of  dischsge  using  EPA  Method  1650  of 
0.0  Kg/ton  (aratuaJ  average  of  0.48  Kg/ 
ton)  far  new  sources  that  commence 
construction  after  October  31, 1994. 

In  addition  to  the  effluent  hmit^oos 
shown  above  for  the  Bleached 
Papergrade  Kraft  subcategory,  the  AFPA 
Proposal  includes  a  study  of  a  mutually- 
agreed  upon  list  of  chlorinated  phenolic 
compounds  to  determine  whether  the 
amount  and  toxicity  of  these 
compounds  pose  a  residual  risk  to 
human  health  and  the  mvironment  that 
justifies  national  regulations  after 
compliance  with  the  AOX  Hmitations 
cited  in  the  preceding  paragraph.  One 
goal  of  this  study  would  be  for  EPA  to 
use  the  study's  results  to  determine 
whether  there  is  a  need  to  establish 


eflhient  liroitationa  for  inffivMue) 

compounds. 

For  mtHs  in  the  Papergrada  SuHhe. 
Disaoiving  Sulfite,  aitd  Dhsc^'ns  Kraft 
stibcategofies,  the  AFPA  Proposal 
indndes  two  stiggestrons.  First,  at  the 
tiina  the  rules  are  promalgsted,  totally 
chlorine  free  technologies  will  not  be 
the  technology  basis  due  to  product 
specificatiorts  for  customers  of 
papergrade  sulfite  and  dissolving  snifite 
mills.  Second,  at  the  time  the  rules  are 
promulgated,  the  use  of  hypochlorite  in 
dissolving  kraft  mills  will  be  allowed 
because  met  chemical's  use  is  necessary 
to  continued  manufacture  of  products  to 
customer  specifications. 

The  AFPA  Proposal  for  the  NESHAP 
fociises  on  an  industry-funded  study  of 
HAP  emissions  and  a  deferral  of 
proposed  NESHAP  pending  receipt  of 
that  study's  results.  Because  today's 
proposed  rules  include  NESHAP  in  part 
63,  th'j  Agency  cannot  sensibly  present 
this  provision  of  the  AFPA  Proposal  as 
an  ahemative.  The  reasons  for  the 
suggested  deferral,  as  described  in  the 
AFPA  Proposal,  are  that  the  NESHAP 
should  be  based  on  sound,  scientific 
data  and  engineering  practicas.  The 
industry's  study  to  characterize  and 
quantify  emissions  of  HAP  from  pulp 
and  paper  uodustry  sources  is  intended 
to  establish  the  necessary  basis  (or  the 
rules.  The  AFPA  Proposal  indicates  that 
the  Agency  is  currently  lacking  credible 
data.  The  Agency  invites  comment  on 
the  adequacy  of  the  data  sui^tortiog 
today's  proposed  rule*  and  on  the  AFPA 
Propo«ars  indication  of  the  absence  of 
credible  data.  The  Agency  also  invites 
comment  on  the  use  of  the  industry's 
study  to  establish  NESHAP  for  the  final 
rules. 

D.  Solicitatfon  of  Comment  on  ait 
Environmental  Group  Petition 

In  September  1993,  the  Natural 
Resources  Defense  Council  and  the 
Natural  Resources  Council  of  Maine,  on 
behalf  of  57  environmental.  Native 
American  and  citizen  organizations,  and 
individuals,  filed  a  petition  with  EPA  to 
prohibit  the  discharge  of  2Ji,7Jb- 
tetrachlorodibenzo-p-dioxin  by  pulp 
and  paper  mills  (hereafter  referred  to  as 
the  "NRDC  Petition").  While  this 
petition  is  not  an  alternative  "proposal" 
for  the  effluent  guidelines  and  NE^lAP, 
the  petition  addresses  many  of  the 
issues  that  today's  proposed  rules 
address.  Hence,  the  Agency  invites 
comment  on  the  petition  and  its 
supporting  documentation.  The  NRDC 
Petition  is  summarized  here,  and  the 
complete  submission  that  EPA  received 
is  included  in  the  public  record 
supporting  the  proposed  rules. 


By  discussing  the  NRDC  petition  in 
this  notice,  EPA  is  not  indicating  any 
response  to  the  petition.  Specifically, 
EPA  is  not  "pubKshfmgl  in  the  Federal 
Registar  a  prq70sed  effluent  standard" 
under  CWA  section  30?(aK2)  with 
respect  to  rfioxin  or  any  other  poHutant. 
EPA  is  instead  inviting  comment  on  the 
issues  raised  in  the  petition. 

The  NRDC  Petition  asks  the 
Administrator  to  issue  a  prohibition  on 
the  discharge  of  alt  dioxin  from  pulp 
and  paper  mills.  The  petitioners  ask  that 
the  prohibition  be  accomplished  by 
requiring  that  the  use  ofchlorine  and 
chlorine-containing  compounds  as 
inputs  in  the  manufacturing  process  be 
prohibited.  The  petitioners  helieve' that 
the  prohibitions  are  warranted  by  the 
dangers  to  human  health  and  the 
environment  posed  by  dioxin.  The 
NRDC  Petition  poinU  to  sec  307(a)(2)  of 
the  CWA  for  the  authority  for  such  a 
prohibition. 

EPA  invites  comment  on  all  aspects  of 
the  NRDC  Petition  hidoding  its 
scientific  and  legal  authorities. 

List  of  Subjects 

40  CFR  Part  63 

Environmental  protection  Air 
pollution  control.  Hazardous 
substances.  Reporting  and 
recordkeeping  requirements. 

40  CFR  Part  430 

Air  pollution  ccHxtrol,  Pulp,  paper,  or 
paperboard  mmufacturing.  Pollution 
prevention.  Sludge  disposal. 
Wastewater  treatment,  MiaLm  polhition 
control. 

Doted:  October  Z«.  1993. 
Carol  M .  Browner. 
Administrator. 

For  the  reasons  set  out  in  the 
*  preamble,  title  40,  Chapter  1  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  63— NATIONAL  EMISSION 
STANDARDS  FOR  HAZARDOUS  AIR 
POLLUTANTS  FOR  SOURCE 
CATEGORIES 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Audiority.  42  U.S.C  7401,  ef  se^. 

2.  It  is  proposed  that  part  63  be 
amended  by  adding  Subpart  S  to  read  as 

follows: 

Subpart  S— National  Emission 
Standards  for  Hazardous  Air  PoUutanti 
From  tho  Pulp  and  Paper  Industry 


63.440 
63.441 


Applicability. 
Definitions. 
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63l442  [Reserved] 

63.443  [Reserved] 

63.444  Standards  for  pulping  component. 

63.445  Standards  for  bleaching  component. 

63.446  Standards  for  process  wastewater 
component 

63.447  [Reserved] 

63.448  [Reserved] 

63.449  [Reserved] 

63.450  Standards  for  enclosures  and  closed 
vent  systems. 

63.451  Test  methods  and  procedures. 

63.452  [Reserved] 

63.453  Continuous  monitoring. 

63.454  Recordlteeping. 

63.455  Reporting. 

63.456  Delegation  of  authority. 

63.457  [Reserved] 

63.458  [Reseivedi 

63.459  [Reserved) 

Subpart  S-National  Emission  Standards 
for  Hazardous  Air  Pollutanto  From  ttte  Pulp 
and  Paper  Industry 

§63.440    AppHcabiltty. 

(a)  The  provisions  of  this  subpart 
apply  to  the  owners  or  operators  of  any 
pulping  component,  bleaching 
component  or  process  wastewater 
component  associated  with  the 
production  of  chemical  pulp  from 
wood,  including  kraft,  soda,  sulfite,  or 
semi-chemical  processes.  For  purposes 
of  this  subpart,  a  source  shall  be 
comprised  of  all  pulping  components, 
bleaching  components  and  process 
wastewater  components  at  a  mill,  in 
combination. 

(b)  Each  source  that  commenced 
construction  or  reconstruction  before 
December  17. 1993  shall  achieve 
compliance  with  the  provisions  of  the 
subpart  as  expeditiously  as  practical 
after  the  date  of  promulgation  of  this 
subpart,  but  in  no  event  later  than  3 
years  after  such  date. 

(c)  Each  source  that  commences 
construction  or  reconstruction  on  or 
after  December  17, 1993  shall  achieve 
compliance  with  the  provisions  of  this 
subpart  immediately  upon  startup  or  the 
date  of  promulgation  of  this  subpart, 
whichever  is  later. 

(d)  This  subpart  is  not  applicable  to 
sources  for  which  the  owner  or  operator 
has  demonstrated  to  the  Administrator's 
satisfaction  that  the  facility  is  not  a 
major  source  as  defined  in  Section 
112(a)(1)  of  the  Clean  Air  Act. 

§63.441    Definitions. 

All  terms  used  in  this  subpart  shall 
have  the  meaning  given  them  in  the  Act, 
in  subpart  A  of  this  part,  and  in  this 
section  as  follows: 

Air  dried  pulp  (ADP)  means  a  pulp 
sample  with  a  moisture  content  of  less 
than  or  equal  to  10  percent  by  weight. 
Pulp  samples  for  the  pulping 
component  shall  be  unbleached  pulp 


and  for  the  bleaching  component  shall 
be  bleached  pulp. 

Bleaching  Brightening  and 
delignification  of  pulp  by  the  addition 
of  oxidizing  chemicals. 

Bleaching  component  means  all 
process  equipment  beginning  with  the 
first  application  of  chlorine  or  chlorine- 
containing  compound  up  to  and 
including  the  final  bleaching  stage. 
Treatment  with  ozonation,  oxygen, 
peroxide  may  occur  before  or  after  the 
addition  of  chlorine.  If  treatment  occurs 
before  this  chlorine  addition,  then  these 
stages  are  included  in  the  pulping 
component;  if  treatment  occurs  after  the 
addition  of  chlorine,  then  these 
bleaching  stages  are  included  in  the 
bleaching  component. 

Boiler  means  any  enclosed' 
combustion  device  that  extracts  useful 
energy  in  the  form  of  steam.  Boilers  are 
not  considered  incinerators.  , 

Chemical  recovery  means  the  process 
by  which  pulping  chemicals  in  the 
spent  cooking  liquor  are  extracted  or 
recovered  after  the  multiple  effect 
evaporator  system. 

Closed-vent  system  means  a  system 
that  is  not  open  to  the  atmosphere  and 
is  composed  of  piping,  ductwork, 
connections,  and,  if  necessary,  flow 
inducing  devices  that  transport  gas  or 
vapor  from  an  emission  point  to  a 
control  device. 

Combustion  device  means  an 
individual  unit  of  equipment,  including 
but  not  limited  to,  an  incinerator,  lime 
kiln,  recovery  furnace,  process  heater,  or 
boiler,  used  for  the  thermal  oxidation  of 
organic  hazardous  air  pollutant  vapors. 

Container  means  any  portable  unit  in 
which  wastewater  or  HAP  removed 
from  wastewater  is  stored,  transported, 
treated,  or  otherwise  handled.  Examples 
of  containers  are  drums,  barrels,  tank 
trucks,  barges,  dumpsters.  tank  cars, 
dump  trucks,  and  ships. 

Decker  means  a  piece  of  equipment 
used  to  thicken  or  reduce  the  water 
content  of  the  pulp  slurry  after  the  pulp 
washer  system. 

Digester  system  means  each 
continuous  digester  or  each  set  of  batch 
digesters  used  for  the  chemical 
treatment  of  wood,  including  associated 
flash  tank(s).  blow  tank{s),  chip 
steamer(s).  condenserfs).  and  pre- 
hydrolysis  unit(s). 

Emission  point  means  any  location 
within  a  source  from  which  air 
pollutants  are  emitted,  including  an 
individual  process  vent,  wastewater 
collection  and  treatment  system,  or  an 
open  piece  of  process  equipment. 

Flow  indicator  means  a  device  which 
indicates  whether  gas  flow  is  present  in 
a  closed  vent  system. 


Incinerator  means  an  enclosed 
combustion  device  that  is  used  for 
destroying  organic  compounds. 
Auxiliary  fuel  may  be  used  to  heat 
waste  gas  to  combustion  temperatures. 
Any  energy  recovery  section  present  is 
not  physically  formed  into  one 
manufactured  or  assembled  unit  with 
the  combustion  section;  rather,  the 
energy  recovery  section  is  a  separate 
section  following  the  combustion 
section  and  the  two  are  joined  by  ducts 
or  connections  carrying  flue  gas. 

Individual  drain  system  means  the 
system  used  to  convey  process 
wastewater  streams  from  the  pulping  or 
bleaching  process  equipment  or  tank  or 
process  wastewater  collection  and 
treatment  system  unit  to  a  receiving 
proce.ss  wastewater  collection  and 
treatment  system  unit.  The  term 
includes  all  process  drains  and  junction 
boxes,  toother  with  their  associated 
sewer  lirtes  and  other  junction  boxes, 
manholes,  sumps,  and  lift  stations, 
down  to  the  receiving  process 
wastewater  treatment  system.  The 
individual  drain  system  shall  be 
designed  to  segregate  the  vapors  within 
the  system  from  other  drain  systems.  A 
segregated  storm  water  sewer  system, 
which  is  a  drain  and  collection  system 
designed  and  operated  for  the  sole 
purpose  of  collecting  rainfall-runoff  at  a 
facility,  and  which  is  segregated  from  all 
other  individual  drain  systems,  is 
excluded  from  this  definition. 

Junction  box  means  a  manhole  access 
point  to  a  wastewater  sewer  system  line 
or  a  lift  station. 

Knntter  means  a  piece  of  equipment 
where  knots  or  pieces  of  uncooked 
wood  are  removed  from  the  pulp  slurry 
after  the  digester  system  and  prior  to  the 
pulp  washer  system.  Equipment  used  to 
remove  oversized  particles  from  pulp 
following  the  pulp  washer  are 
considered  screens. 

Kraft  pulping  means  a  chemical 
pulping  proce.ss  that  uses  a  mixture  of 
sodium  hydroxide  and  sodium  sulfide 
as  the  cooking  liquor. 

Lime  kiln  means  an  enclosed 
combustion  device  used  to  calcine  lime 
mud,  which  consists  primarily  of 
calcium  carbonate,  into  calcium  oxide. 

Multiple-effect  evaporator  system 
means  a  series  of  evaporators  operated 
at  different  pressures  such  that  the 
vapor  from  one  evaporator  body 
becomes  the  steam  supply  for  ^he  next 
evaporator,  and  associated  condenser(s) 
and  hotwelKs)  used  to  concentrate  the 
spent  cooking  liquid  that  is  separated 
from  the  pulp. 

Operating  parameter  value  means  a 
minimum  or  maximum  value 
established  for  a  control  device  or 
process  parameter  if  achieved  by  itself. 
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or  in  combinatioB  with  one  or  more 
other  operating  parameter  vaJues: 
determines  that  an  owner  or  operator 
has  complied  with  aa  applicable 
emission  Umitatioa  or  standard. 

Point  of  geaention  means  the  location 
where  the  process  wastewater  stream 
exits  the  pulping  or  bleaching  process 
equipmeot  or  tank  prior  to  mixing  with 
other  process  wastewater  streams  or 
prior  to  haiutiieg  or  treatment  in  a  piece 
of  equipment  that  is  not  an  integral  part 
of  the  pulping  or  bleaching  process 
equipmenL  A  piece  of  equipment  is  an 
integral  part  of  the  process  if  it  is 
essential  to  the  operation  of  the  process 
(i^,  removal  of  the  equipment  would 
result  in  the  process  being  shut  down)^ 

Primary  fuel  means  the  fuel  that 
provides  the  principle  heat  input  to  the 
combustion  device.  To  be  considered 
primary,  the  fuel  must  be  able  to  sustain 
operation  of  the  coaabustion  device 
without  the  addition  of  other  &i«ls. 

Process  enusaion  point  means  a  gas 
stream  that  contains  hazardous  air 
pollutants  discharged  during  operation 
of  process  equipment  including,  but  not 
limited  to  digesters,  evaporators,  pulp 
washer  systems,  bleaching  towers, 
bleaching  stage  washers,  and  associated 
filtrate  tanks.  Process  emission  points 
include  g^  streams  that  are  discharged 
directly  to  the  atmosphere,  discharged 
to  the  atmosphere  via  vents  or  open 
process  equipment,  or  after  diversion 
through  a  product  recovery  device. 

Process  wastewater  collection  system 
means  a  piece  of  equipment,  structure, 
or  transport  mechanism  used  in 
conveying  or  storing  a  process 
wastewater  stream.  Examples  of  process 
wastewater  collection  system  equipment 
include  individual  drain  systems, 
wastewaterlanks,  surface 
impoundments,  or  containers. 

Process  wastewater  component  means 
air  emissions  fi^m  all  process 
wastewater  streams  produced  from  the 
pulping  and  bleaching  processes. 

Process  wastewater  stream  means  any 
HAP-containing  liquid  that  results  from 
either  direct  or  indirect  contact  of  water 
with  organic  compounds.  Examples  of  a 
process  wastewater  stream  include,  but 
are  not  limited  to.  digester  condensates, 
evaporator  condensates,  and  non- 
condensible  gas  system  (NCC) 
condensates. 

Process  wastewater  treatment  system 
means  a  process  or  specific  technique 
that  removes  or  destroys  the  organics  or 
any  HAP  in  a  process  wastewater 
stream.  Examples  include,  but  are  not 
limited  to,  a  stream  stripping  unit, 
wastewater  incinerator,  or  biological 
treatment  unit. 

Pulping  component  means  all  process 
equipment,  begiiuiing  with  the  dig&ster 


system,  and  up  to  and  including  the  last 
piece  of  pulp  conditioning  eqaiptnent 
prior  to  the  bleaching  contponeat, 
including  treatment  with  oaoae,  oxygen, 
or  peroxide  before  the  first  appikatioa 
of  chlorine  or  chlorine-cootaining 
compounds. 

Pulp  washer  system  means  pulp  or 
brown  stock  washers  and  associated 
vacuum  pumps,  filtrate  tanks,  and  foam 
breakers  or  tanks  used  to  wash  the  pulp 
to  separate  spent  cooking  chemicals 
following  the  digestion  syst^  and  prior 
to  the  bleaching  compMoent.    ^ 

Recovery  device  means  an  individual 
unit  of  equipment,  such  as  an  absorber 
or  a  condenser,  capable  of  and  used  for 
the  purpose  of  recovering  chemicals  for 
use,  reuse,  or  sale. 

Recovery  furnace  means  an  enclosed 
combustion  device  where  concentrated 
spent  liquor  is  burned  to  recover 
sodium  and  sulfur,  produce  steam,  and 
dispose  of  unwanted  dissolved  wood 
components  in  the  liquor. 

Relief  valve  means  a  valve  used  only 
to  release  en  unplanned,  nonroutine 
discharge.  A  relief  valve  discharge  can 
result  from  an  operator  error,  a 
malfunction  such  as  a  power  failure  or 
equipmeixt  failure,  or  other  unexpected 
cause  that  requires  immediate  venting  of 
gas  from  process  equipment  to  avoid 
safety  hazards  or  equipment  damage. 

Screen  means  a  piete  of  process 
equipment  where  pieces  of  oversized 
particles  are  removed  from  the  pulp 
slurry  afrer  the  pulp  washer  system  and 
prior  to  the  papemiaking  equipment. 
Equipment  used  to  remove  uncooked 
wood  prior  to  the  pulp  washer  system 
are  considered  knotters. 

Semi-chemical  pulping  means  a    ' 
pulping  process  that  combines  both 
chemical  and  mechanical  pulping 
processes. 

Sewer  line  means  a  lateral,  trunk  line, 
branch  line,  or  other  conduit  including, 
but  not  limited  to,  grates,  and  trenches 
used  to  convey  process  wastewater 
streams  or  any  HAP  removed  from 
process  wastewater  streams  to  a 
downstream  unit  in  the  process 
wastewater  c(^lection  and  treatment 
system. 

Soda  pulping  means  a  chemical 
pulping  process  that  uses  sodium 
hydroxide  as  the  active  chemical  in  the 
cooking  liquor. 

Spent  liquor  means  cooking  liquor 
from  a  digestion  or  pulp-washer 
process,  containing  dissolved  organic 
wood  materials  and  residual  cocking 
compounds. 

Stripper  system  means  a  column,  and 
associated  condensers  or  heat 
exchangers,  used  to  strip  compounds 
from  wastewater,  using  air  or  steanL 


Sulfite  pulping  means  a  chemical 
pulping  process  that  uses  a  mixture  of 
sulhirous  acid  and  bisulfite  ion  as  the 
cooking  Kquor. 

Surface  impoundment  means  a  unit 
which  is  a  natural  topographic 
depression,  manmade  excavation,  or 
diked  area  formed  primarily  of  earthen 
materials  (although  it  may  be  lined  with 
manmade  materiab).  which  is  used  for 
the  purpose  of  treating,  staring,  or 
disposing  of  wastewater  and  is  not  an 
injection  well.  Examples  of  surface 
impoundments  are  equalization, 
settling,  and  aeration  pits,  ponds,  and 
lagoons. 

Temperature  monitoring  device 
means  a  piece  of  equipment  used  to 
monitor  temperature  and  having  an 
accuracy  of  ±1  percent  of  the 
temperature  being  monitored  expressed 
in  degrees  Celsius  or  ±0.5  degrees 
Celsius  CO,  whichever  is  greater. 

§63.442    [ResarvMq 

$63u443    [WwrvdJ 

§  63.444    Standard*  lor  pulping 
component 

(a)  The  owner  or  operator  of  a  new  or 
existing  source  subject  to  the 
requirements  of  this  subpart  shall 
enclose  and  vent  all  emission  points 
into  a  closed  vent  system  as  specified  in 
§63.450  and  control  all  pulping 
component  emission  points  as  specified 
by  paragraph  (b)  of  this  section,  except: 

(1)  DM:ker(s)  and  screen(s)  at  existing 
sources;  or 

(2)  Individual  process  emission  points 
from  enclosed  process  equipment  which 
maintain  either: 

(i)  A  volumetric  flow  rate  less  than 
0.0050  standard  cubic  meters  per 
minute;  or 

(ii)  A  mass  flow  rate  less  thaa  0.230 
kilograms  of  total  HAP  per  hour,  or 

(iii)  A  mass  flow  rate  less  than  0.0010 
kilograms  of  total  HAP  per  megagram  of 
ADP;or 

(3)  Process  equipment  at  which  the 
sum  of  all  pulp  and  process  wastewater 
streams  entering  the  process  equipment 
maintains  a  HAP  mass  loading  of  less 
than  0.050  kilograms  of  total  HAP  per 
megagram  of  AEJP. 

(b)  For  each  pulping  component 
emission  point,  the  owner  or  operator 
shall  comply  with  either  (b)(1),  (b)(2),  or 
(b)(3)  of  this  section. 

(1)  Reduce  total  HAP  emissions  by  at 
least  98  percent  by  ureight  or,  if  an 
incinerator  is  used,  reduce  total  HAP 
emissions  by  at  least  98  percent  by 
weight  or  meet  an  outlet  concentration 
of  20  parts  per  million  by  volume  of 
total  HAP,  or 

(2)  Route  all  emission  point  gas 
streams  to  an  incinerator  designed  and 
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operated  at  a  minimum  temperature  of 
1600  "F  and  a  minimum  residence  time 
of  0.75  seconds;  or 

(3)  Route  all  emission  point  gas 
streams  to  a  boiler,  lime  kiln,  or 
recovery  furnace  which  introduces  all 
emission  point  gas  streams  with  the 
primary  fuel  or  into  the  flame  zone. 

$63,445    Standards  for  the  tileaching 
component 

(a)  The  owner  or  operator  of  a  new  or 
existing  source  subject  to  the 
requirements  of  this  subpart  shall 
enclose  and  vent  all  emission  points 
into  a  closed  vent  system  as  specified  in 
$63,430  and  control  all  bleaching 
comfionent  emission  points  as  specified 
by  paragraph  (b)  of  this  section,  except 
individual  process  emission  points  from 
enclosed  process  equipment 
maintaining  either: 

(1)  A  volumetric  flow  rate  less  than 
0.0050  standard  cubic  feet  per  minute; 
or 

(2)  A  mass  flow  rate  less  than  0.230 
kilograms  of  total  HAP  per  hour;  or 

(3)  A  mass  flow  rate  less  than  0.0010 
kilograms  of  total  HAP  per  megagram  of 
ADP. 

(b)  For  bleaching  component  emission 
points,  the  owner  or  operator  shall 
reduce  the  total  HAP  mass  in  the  vent 
stream  entering  the  treatment  device  by 
99  percent. 

§  63.446    Standards  for  process 
wastewater  component 

(a)  The  owner  or  operator  of  a  new  or 
existing  source  subject  to  the 
requirements  of  this  Subpart  shall 
control  all  process  wastewater  streams 
as  specified  in  paragraphs  (b)  through 
(e)  of  this  section  until  treated  to  meet 
the  requirements  of  paragraph  (f)  and  (g) 
of  this  section,  except: 

(1)  Bleaching  caustic  or  acid  sewer 
streams;  or 

(2)  Process  wastewater  streams  with 
annual  average  flow  rates  less  than  1.0 
liters  per  minute  at  the  point  of 
generation;  or 

(3)  Process  wastewater  streams  with 
an  annual  average  total  HAP 
concentration  less  than  500  parts  per 
million  by  weight  at  the  point  of 
generation. 

(b)  For  each  wastewater  tank  that 
receives,  manages,  or  treats  either  a 
process  wastewater  stream  or  any  HAP 
removed  from  a  process  wastewater 
stream  and  that  is  prior  to  treatment  of 
the  wastewater  stream  to  meet 
paragraph  (0  of  this  section,  the  owner 
or  operator  shall  operate  and  maintain 
a  fixed  roof  and  route  all  HAP  vapors 
vented  from  the  wastewater  tank  into  a 
closed  vent  system  as  specified  in 
§63.450  and  control  all  HAP  vapors  as 


specified  in  §  63.444(b).  The  fixed  roof 
and  closed  vent  system  shall  meet  the 
following  requirements: 

(1)  The  fixed  roof  and  all  openings 
(e.g.,  access  hatches,  sampling  ports, 
gauge  wells)  shall  be  designed  for  and 
operated  with  no  detectable  leaks  as 
indicated  by  an  instrument  reading  of 
less  than  500  parts  per  million  above 
background. 

(2)  Each  opening  shall  be  maintained 
in  a  closed,  sealed  position  (e.g., 
covered  by  a  lid  that  is  gasketed  and 
latched)  at  all  times  that  the  wastewater 
tank  contains  a  wastewater  stream  or 
any  HAP  removed  from  a  process 
wastewater  stream  except  when  it  is 
necessary  to  use  the  opening  for  process 
wastewater  sampling,  removal,  or  for 
equipment  inspection,  maintenance,  or 
repair. 

(c)  For  each  surface  impoundment 
that  receives,  manages,  or  treats  a 
process  wastewater  stream  and  that  is 
prior  to  treatment  of  the  wastewater 
stream  to  meet  paragraph  (f)  of  this 
section,  the  owner  or  opierator  shall 
maintain  on  each  surface  impoundment 
a  cover  (e.g.,  air-supported  structure  or 
rigid  cover)  and  operate  a  closed-vent 
system  as  specifieMJ  in  §  63.450  and 
control  all  HAP  vapors  as  specified  in 

§  63.444(b). 

(1)  The  cover  and  all  openings  (e.g., 
access  hatches,  sampling  ports,  and 
gauge  wells)  shall  be  designed  and 
operated  with  no  detectable  leaks  as 
indicated  by  an  instrument  reading  of 
less  than  500  parts  per  million  above 
background. 

(2)  Each  opening  shall  be  maintained 
in  a  closed,  sealed  position  (e.g.. 
covered  by  a  lid  that  is  gasketed  and 
latched)  at  all  times  that  a  process 
wastewater  stream  is  in  the  surface 
impoundment  except  when  it  is 
necessary  to  use  the  opening  for 
sampling,  removal,  or  for  equipment 
inspections,  maintenance,  or  repair. 

(3)  The  cover  shall  be  used  at  all  times 
that  a  process  wastewater  stream  is  in 
the  surface  impoundment  except  during 
removal  of  any  HAP  in  accordance  with 
40  CFR  268.4  or  closure  of  the  surface 
impoundment  in  accordance  with  40 
CFR  264.228. 

(d)  For  each  container  that  receives, 
manages,  or  treats  either  a  process 
wastewater  stream  or  any  HAP  removed 
from  a  process  wastwater  stream  and 
that  is  prior  to  treatment  of  the 
wastewater  stream  to  meet  paragraph  (f) 
of  this  section,  the  owner  or  operator 
shall  comply  with  the  requirements  of 
paragraphs  (dMl)  through  (d)(3)  of  this 
section. 

(1)  The  owner  or  operator  shall 
opierate  and  maintain  a  cover  on  each 
container  used  to  handle,  transfer,  or 


store  a  process  wastewater  stream  or  any 
HAP  removed  from  a  process 
wastewater  stream  in  accordance  with 
the  following  requirements: 

(i)  The  cover  and  all  openings  (e.g., 
hatches,  sampling  piorts,  and  pressure 
relief  devices)  shall  be  designed  and 
operated  with  no  detectable  leaks  as 
inditiated  by  an  instrument  reading  of 
less  than  500  parts  per  million  above 
background,  except  for  pressure  relief 
events  related  to  safety  considerations. 

(ii)  The  cover  and  all  openings  shall 
be  maintained  in  a  closed,  sealed 
position  (e.g.,  covered  by  a  lid  that  is 
gasketed  and  latched)  at  all  times  that  a 
process  wastewater  stream  or  any  HAP 
removed  from  a  process  wastewater 
stream  is  in  the  container  except  when 
it  is  necessary  to  use  the  opening  for 
filling,  removal,  inspection,  sampling, 
or  pressure  relief  events  related  to  safety 
considerations. 

(2)  A  submerged  fill  pipe  shall  be 
used  when  a  container  is  being  filled 
with  a  process  wastewater  stream  or  any 
HAP  removed  from  a  process 
wastewater  stream. 

(i)  The  submerged  fill  pipe  outlet 
shall  extend  to  within  two  fill  pipe 
diameters  of  the  bottom  of  the  container 
while  the  container  is  being  filled. 

(ii)  llie  cover  shall  remain  in  place 
and  all  openings  shall  be  maintained  in 
a  closed,  sealed  position  except  for 
those  openings  required  for  the 
submerged  fill  pipe  and  for  venting  of 
the  container  to  prevent  physical 
damage  or  permanent  deformation  of 
the  container  or  cover. 

(3)  During  treatment  of  a  process 
wastewater  stream  or  any  HAP  removed 
from  a  process  wastewater  stream, 
including  aeration,  loading  operations, 
thermal  or  other  treatment  which 
generates  vapors,  in  a  container, 
whenever  it  is  necessary  for  the 
container  to  be  open,  the  container  shall 
be  located  within  an  enclosure  with  a 
close-vent  system  as  specified  in 

§  63.450  and  that  routes  the  HAP  vapors 
vented  from  the  container  to  be 
controlled,  and  controls  of  all  HAP 
vapors  as  specified  in  §  63.444(b) 
device.  The  enclosure  and  all  openings 
(e.g.,  doors,  hatches)  shall  be  designed 
and  operated  with  no  detectable  leaks  as 
indicated  by  an  instrument  reading  of 
less  than  500  parts  pier  million  above 
background. 

(e)  For  each  individual  drain  system 
that  receives  or  manages  either  a  process 
wastewater  stream  or  any  HAP  removed 
from  a  process  wastewater  stream  and 
that  is  prior  to  treatment  of  the 
wastewater  stream  to  meet  paragraph  (f) 
of  this  section,  the  owner  or  operator 
shall  comply  with  the  requirements  of 
paragraph  (e)(1)  or  (e)(2)  of  this  section. 
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(1)  If  the  owner  or  operator  elects  to 
comply  with  this  (Mragraph,  the  owner 
or  operator  shall  operate  and  maintain 
on  each  opening  in  the  individual  drain 
system  a  cover  and  closed-vent  system 
as  specifled  in  §  63.450  and  control  all 
HAP  as  spedHed  in  §  63.444(b)  and  the 
owner  or  operator  shall  comply  with  the 
requirements  of  paragraph  (e)(l)(i) 
through  (e)(l)(iii)  of  this  section. 

(i)  Ine  cover  and  all  openings  (e.g., 
access  hatches,  sampling  ports)  shall  be 
designed  and  operated  with  no 
detectable  leaks  as  indicated  by  an 
instrument  reading  of  less  than  500 
parts  per  million  above  back^ound. 

(ii)  The  cover  and  all  openings  shall 
be  maintained  in  a  closed,  sealed 
position  (e.g.,  covered  by  a  lid  that  is 
gasketed  and  latched)  at  all  times  that  a 
process  wastewater  stream  or  any  HAP 
removed  from  a  process  wastewater 
stream  is  in  the  drain  system  except 
when  it  is  necessary  to  use  the  opening 
for  sampling  or  removal,  or  for 
equipment  inspection,  maintenance,  or 
repair. 

(2)  If  the  owner  or  operator  elects  to 
comply  with  this  paragraph,  the  owner 
or  operator  shall  comply  with  the 
raquirements  in  paragraphs  (e)(2)(i) 
mrough  (e)(2)(iv)  of  this  section: 

(i)  bach  drain  shall  be  equipped  with 
water  seal  controls,  such  as  a  p-trap  or 
8-trap,  or  a  tightly  sealed  cap  or  plug. 
For  each  drain  using  a  p-trap  or  s-trap. 
the  owner  or  operator  shall  ensure  that 
water  is  maintained  in  the  p-trap  or  s- 
trap. 

(li)  Each  junction  box  shall  be 
equipped  with  a  cover  and,  if  vented, 
shall  have  a  vent  pipe.  Any  vent  pipe 
shall  be  at  least  90  centimeters  in  length 
and  shall  not  exceed  10.2  centimeters  in 
diameter.  Junction  box  covers  shall  have 
a  tight  seal  around  the  edge  and  shall  be 
kept  in  place  at  all  times,  except  during 
inspection  and  maintenance. 

(lii)  One  of  the  following  methods 
shall  be  used  to  control  emissions  firom 
the  jimction  box  vent  pipe  to  the 
atmosphere: 

(A)  Equip  the  junction  box  or  lift 
station  with  a  system  to  prevent  the 
flow  of  HAP  vapors  from  the  vent  pipe 
to  the  atmosphere  during  normal 
operation.  An  example  of  such  a  system 
includes  use  of  water  seal  controls  on 
the  wastewater  pipes  entering  the 
junction  box. 

(B)  Connect  the  vent  pipe  to  a  closed- 
vent  system  and  control  device  that  is 
designed,  operated,  and  inspected  in 
accordance  with  the  requirements  of 
§63.450  of  this  Subpart  and  control  on 
HAP  vapors  as  specified  in  §  63.444(b). 

(iv)  Each  sewer  line  shall  not  be  open 
to  the  atmosphere  and  shall  be  covered 
or  enclosed  in  a  manner  so  as  to  have 


no  visible  gaps  or  cracks  in  joints,  seals, 
or  other  emission  interfaces. 

(f)  For  each  process  wastewater 
stream,  the  owner  or  operator  shall  meet 
one  of  the  following  treatment 
requirements: 

(1)  Recycle  the  process  wastewater 
streams  to  a  process  unit  meeting  the 
requirements  of  §  63.444(b);  or 

(2)  Treat  the  process  wastewater 
streams  to  reduce  the  total  HAP 
concentration  to  a  level  less  than  500 
parts  per  million  by  weight.  The 
intentional  or  unintentioAal  reduction 
in  total  HAP  concentration  of  a  process 
wastewater  stream  by  dilution  with 
other  process  wastewater  streams  or 
materials  containing  less  than  100  parts 
per  million  of  total  HAP  by  weight  is 
not  allowed  for  the  purposes  of 
complying  with  this  requirement;  or ., 

(3)  Treat  the  process  wastewater 
streams  to  reduce  or  destroy  the  total 
HAP  by  at  least  90  percent  by  weight: 
or 

(4)  Treat  the  process  wastewater 
streams  using  a  steam  stripper  meeting 
the  following  design  and  operating 
specifications  in  paragraphs  (f)(4)(i) 
through  (iv)  of  this  section: 

(i)  Countercurrent  flow  configuration 
with  a  minimum  of  8  theoretical  trays 
in  the  stripping  section  of  the  column, 
and 

(ii)  Minimum  steam  flow  rate  of  0.18 
kilopascals  of  steam  per  liter  of  process 
wastewater  feed  with  steam  of  at  least 
149  degrees  centigrade  and  276 
kilograms  gauge  pressure, 

(iii)  Minimum  process  wastewater 
column  feed  temperature  of  96  degrees 
Centigrade,  and  ^ 

(iv)  Maximum  liquid  loading  of 
44.600  liters  per  hour  per  square  meter. 

(g)  For  any  HAP  removed  from  the 
process  wastewater  diuring  treatment 
and  handling  under  paragraphs  (f)(2). 
(f)(3),  or  (f)(4)  of  this  section,  the  owner 
or  operator  shall: 

(1)  Recycle  any  HAP  containing 
condensate  streams  as  specified  in 
paragraph  (f)(1)  of  this  section;  and 

(2)  Control  any  HAP  containing  gas 
streams  as  specified  in  §  63.444(b). 

(h)  The  owner  or  operator  of  a  new  or 
existing  source  subject  to  the 
requirem'ents  of  this  subpart  shall 
evaluate  all  process  wastewater  streams 
as  specified  in  §  63.451  (f)  or  (g)  initially 
and  whenever  a  process  change  occurs 
that  has  the  potential  to  impact  process 
wastewater  flow  or  HAP  concentration 
of  streams  initially  exempt  from  control 
and  cause  a  wastewater  stream  to 
become  subject  to  the  standards  of  this 
Subpart 


§63.447    [RmwvmI] 

§63.448   pteserved] 

§63.449    [Resafved] 

§63.450   Standards  for  endosurM  and 
closed  vent  systems. 

(a)  For  each  emission  point  subject  to 
§  63.444(b)  and  §  43.445(b).  the  owner  or 
operator  shall  install  an  enclosure  to 
capture  and  contain  all  HAP  emissions 
and  transport  for  control  all  HAP 
emissions  in  a  closed  vent  system.  The 
enclosure  and  closed  vent  system  shall 
meet  the  following  requirements: 

(1)  The  enclosure  shall  capture  all 
HAP  emissions  from  process  equipment 
by  maintaining  negative  pressure  at 
each  enclosure  opening.  Each  enclosure 
opening  that  was  closed  during  the 
performance  test  specified  in  §63.451(1) 
shall  be  secured  in  the  closed  position 
with  a  car-seal  or  a  iock-and-key  type 
configuration;  and 

(2)  The  closed  vent  system  shall  be 
designed  for  and  0|>erated  with  no 
detectable  leaks  as  indicated  by  an 
instrument  reading  of  less  than  500 
parts  per  million  above  background. 

(b)  Bypass  lines  that  could  divert  an 
emission  point  gas  stream  away  from 
the  control  device  to  the  atmosphere 
shall  comply  with  the  requirements  of 
paragraph  (b)(1)  or  (b)(2)  of  this  section. 

(1)  Install,  calibrate,  maintain,  and 
operate  according  to  manufacturer's 
specification  a  flow  indicator  that 
provides  a  record  of  emission  point  gas 
stream  flow  at  least  once  every  15 
minutes.  The  flow  indicator  shall  be 
installed  at  the  entrance  to  any  bypass 
line;  or 

(2)  Secure  the  bypass  line  valve  in  the 
closed  position  with  a  car-seal  or  a  Iock- 
and-key  type  configuration.  A  visual 
inspection  of  the  seal  or  closure 
mechanism  shall  be  performed  at  least 
once  every  30  days  to  ensure  the  valve 
is  maintained  in  the  closed  position  and 
the  emission  point  gas  stream  is  not 
diverted  through  the  bypass  line. 

§63.451    Test  metlKKls  af>d  procedures. 

(a)  An  initial  performance  test  is 
required  for  all  emission  points  except 
the  following: 

(1)  A  combustion  device  designed  and 
operated  as  specified  in  §63.444  (b)(2) 
or  (b)(3);  or 

(2)  A  steam  stripper  designed  and 
operated  as  specified  in  §63.446(0(4). 

(b)  An  owner  or  operator  may  use 
engineering  assessment  to  evaluate  the 
exemption  from  control  limits  for  the 
pulping  and  bleaching  component 
specified  in  §  63.444(a)  and  §  63.445(a) 
if  information  and  documentation  is 
provided  to  the  satisfaction  of  the 
Administrator.  Engineering  assessment 
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may  be  used  to  determine  enclosed  vent 
stream  flow  rate  and  individual  or  total 
HAP  emission  rates  for  the 
representative  operating  conditions. 
Engineering  assessment  includes,  but  is 
not  limited  to,  the  following: 

(1)  New  and  previous  test  results 
provided  the  tests  are  representative  of 
current  operating  practices  at  the 
process  unit. 

(2)  Bench-scale  or  pilot-scale  test  data 
representative  of  the  process  under 
representative  operating  conditions. 

(3)  Maximimi  flow  rate,  methanol 
emission  rate,  chlorine  emission  rate,  or 
total  HAP  emission  rate  specified  within 
an  applicable  permit  limit. 

(4)  Design  analysis  based  upon 
accepted  chemical  engineering 
principles,  measurable  process 
parameters,  or  physical  or  chemical 
laws  or  properties.  Examples  of 
analytical  methods  include,  but  are  not 
limited  to: 

(i)  Use  of  material  balances  based 
upon  process  stoichiometry  to  estimate 
maximum  total  HAP  concentrations. 

(ii)  Estimation  of  maximum  flow  rate 
based  on  physical  equipment  design 
such  as  pump  or  blower  capacities. 

(iii)  Estimate  of  methanol,  chlorine,  or 
total  HAP  concentrations  based  upon 
saturation  conditions. 

(5)  All  data,  assumptions,  and  . 
procedures  used  in  the  engineering 
assessment  shall  be  documented. 

(c)  For  purposes  of  determining 
sampling  location  and  vent  stream  flow 
rates  for  emission  point  flow  rate.  mass, 
or  vent  stream  concentration  required  in 
§  63.444  and  §  63.445.  as  specified 
under  paragraph  (c)(2).  (d).  or  (e)  of  this 
section,  the  owner  or  operator  shall 
comply  with  the  following: 

(1)  Method  1  or  lA  of  Part  60. 
Appendix  A,  as  appropriate,  shall  be 
used  for  selection  of  the  sampling  site. 

(i)  For  determining  a  process  emission 
point  flow  rate  as  specified  in 
§  63.444(a)(2)  and  §  63.445(a)(1).  or  for 
determining  a  process  emission  point 
mass  emission  as  specified  in 
§  63.444(a)(3)  and  (4);  and  §  63.445(a)  (2) 
and  (3).  the  sampling  site  shall  be 
located  prior  to  dilution  of  the  emission 
point  gas  stream  and  prior  to  release  to 
the  atmosphere. 

(ii)  For  determining  the  HAP  mass 
loading  rate  in  liquid  streams  entering  a 
piece  of  equipment  in  the  pulping 
component,  as  sp)ecified  in 
§  63.444(a)(5).  the  sampling  site  shall  be 
located  as  close  as  practical  to  where  the 
pulp  stream  enters  the  process 
equipment. 

(iii)  For  determination  of  compliance 
with  the  percent  reduction  requirements 
of  §  63.444(b)(1)  and  §  63.445(b). 
sampling  sites  shall  be  located  after  the 


final  recovery  device  outlet  and  prior  to 
the  inlet  of  the  control  device  and  at  the 
outlet  of  the  control  device. 

(iv)  For  determination  of  compliance 
with  the  parts  per  million  by  volume 
concentration  limit  in  §  63.444(b)(1).  the 
sampling  site  shall  be  located  at  the 
outlet  of  the  control  device. 

(2)  The  gas  volumetric  flow  rate  shall 
be  determined  using  Method  2,  2A.  2C, 
or  2D  of  Part  60,  Appendix  A.  as 
appropriate. 

(3)  No  traverse  site  selection  method 
is  needed  for  vents  smaller  than  0.10 
meter  in  diameter. 

(d)  The  owner  or  operator  shall  use 
the  following  procedures  to  determine 
the  mass  emission  rate  of  an  emission 
point  as  specified  in  §63.444  and 
§63.445: 

(1)  For  the  mass  limit  requirements  in 
§  63.444(a)  and  the  percent  reduction 
requirements  in  §  63.444(b)(1),  the  total 
HAP  concentration  for  the  pulping 
component  may  be  measured  as  either 
total  HAP  or  methanol  using  the 
following: 

(i)  The  average  result  of  three  tests 
using  Method  308  shall  be  used  to 
determine  methanol  concentration  in 
the  emission  p>oint  gas  stream;  or 

(ii)  Any  other  method  or  data  that  has 
been  validated  according  to  the 
applicable  procedures  in  Method  301  of 
Part  63.  Appendix  A.  may  be  used  to 
determine  the  concentration  to  be  used 
in  the  following  procedures  or  emission 
rate. 

(2)  For  the  mass  limit  requirements  or 
percent  reduction  requirements  in 

§  63.445  (a)  and  (b).  the  total  HAP 
concentration  in  the  bleaching 
component  may  be  measured  as  either 
total  HAP  or  methanol  and  chlorine 
individually  using  the  following: 

(i)  The  average  result  of  three  tests 
using  Method  308  shall  be  used  to 
determine  methanol  concentration  and 
the  average  result  of  three  tests  using 
Method  26A  shall  be  used  to  determine 
the  chlorine  concentration  in  the 
emission  point  gas  stream;  or 

(ii)  Any  other  method  or  data  that  has 
been  validated  according  to  the 
applicable  procedures  in  Method  301  of 
Part  63,  Appendix  A,  may  be  used  to 
determine  the  concentration  to  be  used 
in  the  following  procedures  or  emission 
rate. 

(3)  The  minimum  sampling  time  for 
each  of  the  three  runs  per  method  shall 
be  1  hour  in  which  either  an  integrated 
sample  or  four  grab  samples  shall  be 
taken.  If  grab  sampling  is  used,  then  the 
samples  shall  be  taken  at  approximately 
equal  intervals  in  time,  such  as  15 
minute  intervals  during  the  run. 

(4)  The  methanol,  chlorine,  or  total 
HAP  mass  emission  rate  in  the  emission 


point  gas  stream  shall  be  calculated 
using  the  following  equation: 


''^'  r     "^ 


where: 

E=Mass  emission  rate  of  total  HAP. 
chlorine,  or  methanol  in  the 
sample,  kilograms  per  hour. 

K2=Constant,  2.494x10-*  (parts  per 
million)-  >  (gram-mole  per  standard 
cubic  meter)  (kilogram/gram) 
(minutes/hour),  where  standard 
temperature  for  (gram-mole  per 
standard  cubic  meter)  is  20  "C. 

Cj=Concentration  on  a  dry  basis  of 
compound  j  in  parts  per  million  as 
measured  by  Method  308.  or 
Method  26A  as  indicated  in 
paragraph  (d)  (1)  or  (2)  of  this 
section. 

Mj=Molecular  weight  of  j,  gram/gram- 
mole. 

Q,=Vent  stream  flow  rate  (dry  standard 
cubic  meter  per  minute)  at  a 
temperature  of  20  'C  as  indicated  in 
paragraph  (c)(2)  of  this  section. 
(5)  The  total  HAP.  chlorine,  or 

methanol  mass  emission  per  unit  of 

pulp  produced  as  specified  in 

§  63.444(a)(4)  or  §  63.445(a)(3)  shall  be 

calculated  using  the  following  equation: 

p 

where: 

F=Mass  emission  rate  of  total  HAP, 
chlorine,  or  methanol  in  the 
sample,  kilograms  per  air  dry 
megagram  of  pulp. 

Ej=Mass  emission  rate  of  total  HAP, 
chlorine,  or  methanol  in  the 
sample,  kilogram  per  hour  as 
calculated  in  (d)(4)  of  this  section. 

P=The  mass  of  pulp  produced  during 
the  sample,  megagrams  ADP  per 
hour. 

(e)  Except  as  provided  in  paragraphs 
(a)  of  this  section,  the  owner  or  operator 
complying  with  the  percent  reduction 
e^iciency  requirements  in  §  63.444(b)(1) 
and  §63.445fb)  shall  conduct  a 
performance  test  using  the  procedures 
in  paragraphs  (e)(1)  through  (e)(4)  of  this 
section. 

(1)  The  procedures  specified  in 
paragraph  (c)  of  this  section  shall  be 
used  for  selection  of  the  sampling  sites. 

(2)  The  owner  or  operator  shdu  use 
the  test  methods  specified  in  paragraph 
(d)  of  this  section  to  determine  emission 
rates  at  the  inlet  and  outlet  of  the 
control  device. 

(3)  If  a  combustion  device  is  used  to 
comply  with  the  20  ppmv  limit  in 

§  63.444(b)(1).  the  concentrations 
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obtained  at  the  outlet  of  the  combustion 
device  using  the  appropriate  test 
method  shall  be  corrected  to  3  percent 
oinreen  usin^  the  following  procedures: 

(i)  The  emission  rate  correction  factor 
or  excess  air.  integrated  sampling  and 
analysis  procedures  of  Method  3B  of 
Part  60,  Appendix  A  shall  be  used  to 
determine  the  oxygen  concentration 
(%0:d)-  The  samples  shall  be  taken 
during  the  same  time  that  the  HAP,  or 
methanol  samples  are  taken. 

(ii)  The  concentration  corrected  to  3 
percent  oxygen  (Cc)  shall  be  computed 
using  either  of  the  following  equations: 


Cr=C. 


17.9 


120.9-%0,J 

where: 

Cr=Concentration  of  total  HAP, 

chlorine,  or  methanol  corrected  to  3 
percent  oxygen,  dry  basis,  parts  per 
million  by  volume. 

Cn,=Concentration  of  total  HAP. 
methanol  or  chlorine,  dry  basis, 
parts  per  million  by  volume,  as 
specined  in  paragraph  (d)  of  this 
section. 
^02d=Conoentration  of  oxygen,  dry 
basis,  percent  by  volume. 
(4)  The  percent  reduction  of  total 

HAP.  methanol,  or  chlorine  as  specified 

in  S  63.444(b)(1)  or  §  63.445(b)(1)  shall 

be  calculated  as  follows: 

R=.Eid!o(,oo) 

where: 

R=Control  efficiency  of  control  device. 

percent. 
E,=Mass  emission  rate  of  HAP.  chlorine, 
or  methanol  at  the  inlet  to  the 
control  device  as  calculated  under 
paragraph  (d)(4)  of  this  section, 
kilograms  of  constituent  per  hour. 
Eo=Mass  emission  rate  of  HAP,  chlorine, 
or  methanol  at  the  outlet  of  the 
control  device,  as  calculated  under 
paragraph  (d)(4)  of  this  section. 
kilo^«ms  constituent  per  hour, 
(f)  To  determine  the  annual  average 
process  wastewater  flow  rate  for  a 
process  wastewater  stream  as  specified 
in  S63.446(aK2)  and  (h).  the  owner  or 
operator  shall  use  one  of  the  following 
methods: 

(1)  Use  the  maximum  annual 
production  capacity  of  the  process 
equipment,  knowledge  of  the  process, 
and  mass  balance  information  to  either: 
estimate  directly  the  process  wastewater 
flow  rate,  in  liters  per  minute;  or 
estimate  the  total  annual  process 
wastewater  volume  and  then  divide 
total  volume  by  525.600  minutes  in  a 
year  to  determine  the  process 


wastewater  flow  rate  in  liters  per 
minute; 

(2)  Select  the  highest  flow  rate  of 
process  wastewater  from  historical 
records  representing  the  most  recent  5 
years  of  operation  or.  if  the  process  unit 
has  been  in  service  for  less  tnan  5  years 
but  at  least  1  year,  from  historical 
records  representing  the  total  operating 
life  of  the  process  unit; 

(3)  Measure  the  flow  rate  of  the 
process  wastewater  at  the  point  of 
generation  during  conditions  that  are 
representative  of  wastewater  generation 
rates. 

(g)  An  owner  or  operator  shall 
determine  the  annual  average  total  HAP 
concentration  of  a  process  wastewater 
stream  as  required  in  §  63.446(a)(3)  at 
the  point  of  generation  by  one  of  the 
methods  in  paragraphs  (g)(1).  (2).  or  (3) 
of  this  section.  For  the  purpose  of 
determining  the  annual  average  total 
HAP  concentration  in  a  process 
wastewater  stream,  either  total  HAP  or 
methanol  concentration  may  be 
measured. 

(1)  Knowledge  of  the  process 
wastewater.  The  owner  or  operator  shall 
provide  sufficient  information  to 
document  the  annual  average  total  HAP 
or  methanol  concentration  of  the 
process  wastewater  stream.  Examples  of 
information  that  could  constitute 
knowledge  include  material  balances  or 
previous  test  results  provided  the 
results  are  still  representative  of  current 
operating  practices  at  the  process 
unit(s).  If  test  data  are  used,  then  the 
owner  or  operator  shall  provide 
documentation  describing  the  testing 
protocol  and  the  means  by  which 
sampling  variability  and  analytical 
variability  were  accounted  for  in^e 
determiriation  of  the  concentration  for 
the  process  wastewater  stream;  or 

(2)  Bench-scale  or  pilot-scale  test  data. 
The  owner  or  operator  shall  provide 
sufficient  information  to  demonstrate 
that  the  bench-scale  or  pilot-scale  lest 
concentration  data  are  representative  of 
the  actual  annual  average  total  HAP  or 
methanol  concentration.  The  owner  or 
operator  shall  also  provide 
documentation  describing  the  testing 
protocol,  and  the  means  by  which 
sampling  variability  and  analytical 
variabihty  were  accounted  for  in  the 
determination  of  the  total  HAP  or 
methanol  concentration  for  the  process 
wastewater  stream;  or 

(3)  Measurements  made  at  the  point  of 
generation  or,  when  not  feasible, 
meu^u.^ments  made  at  a  downstream 
location  that  are  corrected  to  point  of 
generation  values  of  the  total  HAP  or 
methanol  concentration  in  the  process 
wastewater  stream  in  accordance  with 
the  following  procedures: 


(i)  Collect  a  minimum  of  three 
samples  fit>m  each  process  wastewater 
stream  which  are  representative  of 
normal  flow  and  concentration 
conditions.  Where  feasible,  samples 
shall  be  taken  from  an  enclosed  pipe 
prior  to  the  process  wastewater  being 
exposed  to  the  atmosphere.  Process 
wastewater  samples  shall  be  collected 
using  the  sampling  procedures  specified 
in  40  CFR,  Appendix  A.  Method  305. 

(ii)  When  sampling  from  an  enclosed 
pipe  is  not  feasible,  a  minimum  of  three 
representative  samples  shall  be 
collected  in  a  manner  to  minimize 
exposure  of  the  sample  to  the 
atmosphere  and  loss  of  HAP  compounds 
prior  to  sampling. 

(iii)  Each  process  wastewater  sample 
shall  be  analyzed  using  one  of  the 
following  test  methods  for  determining 
the  total  HAP  or  methanol  concentration 
in  a  process  wastewater  stream: 

(A)  Test  Method  305;  or 

(B)  A  method  or  results  from  a  test 
method  that  measures  methanol 
concentration  in  the  process 
wastewater,  and  that  has  been  validated 
according  to  Method  301. 

(iv)  The  methanol  concentration  shall 
be  calculated  by  averaging  the  results  of 
the  sample  analyses  as  follows  and 
correcting  for  the  fraction  measured  by 
the  method: 
where: 

c=-Ic./fh, 

C=Methanol  concentration  for  process 
wastewater  stream,  parts  per 
million  by  weight. 

n=Number  of  process  wastewater 
samples  (at  least  3). 

Ci=Measured  average  methanol 
concentration  in  process 
wastewater  sample  i,  parts  per 
million  by  weight. 

&n=Fraction  of  total  HAP  or  methanol 
measured  by  the  method  compared 
to  total  mass  in  the  liquid  for 
Method  305,  the  fin  for  methanol  is 
0.85. 

(h)  The  owner  or  operator  shall  use 
the  following  procedures  to  demonstrate 
compliance  of  a  treatment  process  with 
the  parts  per  million  by  weight  process 
wastewater  stream  concentration  limits 
at  the  outlet  of  the  treatment  process  as 
specified  in  §  63.446(f)(2).  For  the 
purpose  of  demonstrating  compliance 
with  the  process  wastewater  stream 
concentration  limits,  either  total  HAP  or 
methanol  concentration  may  be 
measured. 

(1)  The  toUl  HAP  or  methanol 
concentration  shall  be  measured  using 
Test  Method  305. 
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(2)  A  minimum  of  three  representative 
samples  of  the  process  wastewater 
stream  exiting  the  treatment  process 
shall  be  collected  and  analyzed  using 
the  procedures  in  paragraph  (g)(3)  of 
this  subpart. 

(i)  The  owner  or  operator  shall  use  the 
following  procedures  to  demonstrate 
compliance  with  the  percent  reduction 
limits  for  total  HAP  or  methanol  mass 
flow  rate  as  specified  in  §  63.446(f)(3) 
except  as  specified  in  paragraph  (j)  of 
this  section. 

(1)  The  percent  reduction  of  total  HAP 
or  methanol  mass  flow  rate  shall  be 
measured  using  Method  305  from  both 
the  inlet  and  outlet  of  the  treatment 
process  or  a  method  or  results  from  a 
test  method  that  measures  methanol 
concentration  in  the  process 
wastewater,  and  that  has  been  validated 
according  to  Method  301. 

(2)  The  mass  flow  rate  of  total  HAP  or 
methanol  entering  the  treatment  process 
(Eb)  and  exiting  the  treatment  process 
(EJ  shall  be  determined  by  computing 
the  product  of  the  flow  rate  of  the 
process  wastewater  stream  entering  or 
exiting  the  treatment  process,  and  the 
total  HAP  or  methanol  concentration  of 
the  entering  or  exiting  wastewater 
streams,  respectively. 

(i)  The  flow  rate  of  the  entering  and 
exiting  process  wastewater  streams  shall 
be  determined  using  the  inlet  and  outlet 
flow  meters,  respectively. 

(ii)  The  total  HAP  or  methanol 
concentration  of  the  entering  and 
exiting  process  wastewater  streams  shall 
be  determined  using  the  method 
specified  in  paragraph  (g)(3)(iii)  and  (iv) 
of  this  section. 

(iii)  Three  grab  samples  of  the 
entering  process  wastewater  stream 
shall  be  taken  at  equally  spaced  time 
intervals  over  a  1-hour  period.  Each  1- 
hour  period  constitutes  a  run,  and  the 
performance  test  shall  consist  of  a 
minimum  of  3  runs. 

(iv)  Three  grab  samples  of  the  exiting 
process  wastewater  stream  shall  be 
taken  at  equally  spaced  time  intervals 
over  a  1-hour  period.  Each  1-hour 
period  constitutes  a  run,  and  the 
performance  test  shall  consist  of  a 
minimum  of  3  runs  conducted  over  the 
same  3-hour  period  at  which  the  mass 
flow  rate  of  methanol  entering  the 
treatment  process  is  determined. 

(v)  The  mass  flow  rates  of  total  HAP 
or  methanol  entering  and  exiting  the 
treatment  process  are  calculated  as 
follows: 


Eb  = 


nxlO" 


InV^C^ 


Vi=l 


E.= 


ZnV^C. 


\i=l 


nxlO' 

where: 

Eb=Mass  flow  rate  of  total  HAP  or 
methanol  entering  the  treatment 
process,  kilograms  per  hour. 

E,=Mass  flow  rate  of  total  HAP  or 
methanol  exiting  the  treatment 
process,  kilograms  per  hour. 

K=Density  of  the  process  wastewater 
stream,  kilograms  per  cubic  meter. 

Vbi=Average  volumetric  flow  rate  of 
process  wastewater  entering  the 
treatment  process  during  each  run  i, 
cubic  meters  per  hour. 

V„=Average  volumetric  flow  rate  of 
process  wastewater  exiting  the 
treatment  process  during  each  run  i, 
cubic  meters  per  hour. 

Cb,= Average  concentration  of  total  HAP 
or  methanol  in  the  process 
wastewater  stream  entering  the 
treatment  process  during  each  run  i, 
parts  per  million  by  weight,  as 
specified  in  paragraph  (g)(3)(iii)  arid 
(iv)  of  this  section. 

Ca,=Average  concentration  of  total  HAP 
or  methanol  in  the  process 
wastewater  stream  exiting  the 
treatment  process  during  each  run  i, 
parts  per  million  by  weight,  as 
specified  in  paragraph  (g}(3)(iii)  and 
(iv)  of  this  section. 

n=Number  of  runs. 

(3)  The  percent  reduction  across  the 
treatment  process  shall  be 
calculated  as  follows: 

E    -£ 
R=-^ 2-xlOO 

Eb 

where: 

R=Control  efficiency  of  the  treatment 

process,  percent. 
Eb=Mass  flow  rate  of  total  HAP  or 
methanol  entering  the  treatment 
process,  kilograms  per  hour,  as 
Sf>ecified  in  paragraph  (i)(3)(v)  of 
this  section. 
Ea=Mass  flow  rate  of  total  HAP  or 
methanol  exiting  the  treatment 
process,  kilograms  per  hour,  as 
sf)ecified  in  paragraph  (i)(3)(v)  of 
this  section, 
(j)  The  owner  or  op)erator  shall  use  the 
following  procedures  to  demonstrate 
compliance  with  the  percent  reduction 
of  total  HAP  for  a  biological  treatment 
unit  as  specified  in  §63.446(0(3).  For 
the  purpose  of  demonstrating 
compliance  with  the  process  wastewater 
stream  concentration  limits,  methanol 
concentration  may  be  measured. 


(1)  The  procedures  in  paragraph  (i)(l) 
and  (2)  of  this  section  shall  be  used  to 
measure  the  mass  flow  rate  of  methanol 
entering  and  exiting  the  biological 
treatment  process. 

(2)  The  percent  reduction  due  to 
destruction  in  the  biological  treatment 
process  shall  be  calculated  as  follows: 

E» 

where: 

R=Destniction  of  methanol  in  the 

biological  treatment  process. 

percent. 
Eb=Mass  flow  rate  of  methanol  entering 

the  biological  treatment  process, 

kilograms  per  hour. 
E,=Mass  flow  rate  of  methanol  exiting 

the  biological  treatment  process, 

kilograms  per  hour. 
fbio=The  fraction  of  methanol  removed 

using  WATER7.  The  site  specific 

biorate  constants  used  as  inputs  to 

WATER?  shall  be  determined  using 

Method  304  of  Appendix  A  of  this 

Part, 
(k)  An  owner  or  operator  of  a  closed 
vent  system  as  specified  in  §63.450  or 
a  process  wastewater  collection  system 
as  specified  in  §  63.446(b),  (c),  (d),  and 
(e)  shall  test  equipment  for  no 
delectable  leaks  as  indicated  by  an 
instrument  reading  of  less  than  500 
parts  per  million  by  volume  above 
background  in  accordance  with  the 
following  reauirements: 

(1)  Method  21,  from  Appendix  A  of  40 
CFR  part  60,  shall  be  used  to  determine 
the  presence  of  leaking  sources. 

(2)  The  instrument  snail  be  calibrated 
before  use  on  each  day  of  its  use  by  the 
procedures  specified  in  Method  21.  The 
following  calibration  gases  shall  be 
used: 

(i)  Zero  air  (less  than  10  parts  per 
million  by  volume  of  hydrocarbon  in 
air);  and 

(ii)  A  mixture  of  methane  or  n-Hexane 
and  air  at  a  concentration  of 
approximately,  but  less  than,  10,000 
parts  per  million  by  volume  methane  or 
n-Hexane. 

(1)  An  owner  or  operator  of  an 
enclosure  as  specified  in  §  63.450  shall 
test  all  process  equipment  enclosure 
openings  for  negative  pressure  using 
one  of  the  following: 

(1)  Use  an  anemometer  to  demonstrate 
flow  into  the  enclosure  opening;  or 

(2)  Measure  the  static  pressunwcross 
the  opening;  or 

(3)  Visually  demonstrate  flow  into  the 
enclosure  opening;  or 

(4)  Calculate  the  average  face  velocity 
for  all  openings. 

(m)  To  determine  total  HAP  or 
methanol  mass  loading  for  the  sum  of 
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all  pulp  and  process  wastewater  streains 
entering  the  process  equipment  as 
specified  in  $  63.444(a)(5).  an  owner  or 
operator  shall: 

(1)  Determine  the  total  HAP  or 
methanol  mass  loading  rate  in  each  pulp 
and  process  wastewater  stream 
following  the  procedures  specifled  in 
paragraph  (i){l)  and  (2)  of  this  subpart 
for  the  streams  entering  the  process 
equipment  only.  Samples  shall  be 
obtained  prior  to  dilution  with  other 
streams  entering  the  process  and  prior 
to  exposure  to  the  atmosphere. 

(2)  The  total  HAP  or  methanol  liquid 
phase  concentration  shall  be  calculated 
using  the  following  equation: 

n 

L   =-i=l 


where: 

LpsLiquid  phase  value  of  total  HAP  or 
methanol  entering  process 
equipment,  kilograms  per 
megagram  ADP. 

EtM^Individual  stream  total  HAP  or 

methanol  entering  process 
^    equipment  mass  loading  entering 
the  piece  of  process  equipment, 
kilograms  per  hour. 

P=The  mass  of  pulp  handled  in  the 
process  equipment  during  the 
sampling  period,  megagrams  ADP 
per  hour. 

it3.4S2    [RMMvedl 

{63.4S3    Conanuoua  monitoring. 

(a)  Each  enclosure  and  closed  vent 
system  used  to  comply  with  §  63.450 
shall  comply  with  the  requirements 
specified  in  paragraphs  (a)(1)  through 
(a)(4)  of  this  section. 

(1)  For  each  enclosure  opening,  a 
visual  inspection  of  the  seal  or  closure 
mechanism  spedBed  in  §  63.450(a)(1) 
shall  be  performed  at  least  once  every 
30  days  to  ensure  the  opening  is 
maintained  in  the  closed  position  and 
sealed. 

(2)  Visually  inspect  each  closed  vent 
system  as  specified  in  S  63.450(aM2) 
every  30  days  and  at  other  times  as 
requested  by  the  Administrator.  The 
visual  inspection  shall  include 
inspection  of  ductwork,  piping, 
enclosures,  and  connections  to  covers 
for  evidence  of  visible  defects. 

(3)  Demonstrate  no  detectable  leaks  as 
specified  in  $63.4S0(a)(2)  measured 
initially  and  annually  by  the  procedures 
in  §  63.45  l(k). 

(4)  If  visible  defects  in  ductwork, 
piping,  enclosures  and  connections  to 
covers  as  specified  in  §63.450  are 
observed  during  an  inspection  required 


by  paragraph  (a)(3)  of  this  section;  or  if 
an  instrument  reading  of  500  parts  per 
million  by  volume  or  greater  above 
background  is  measured;  or  if  enclosure 
openings  do  not  have  negative  pressure 
during  an  inspection  required  by 
§  63.450(a)(1).  it  shall  be  repaired  as 
soon  as  practicable. 

(i)  A  first  effort  to  repair  the  closed 
vent  system  shall  be  made  as  soon  as 
practicable  but  no  later  than  5  calendar 
days  after  identification. 

(ii)  Repair  shall  be  completed  no  later 
than  15  calendar  days  afier 
identification. 

(b)  Each  owner  or  operator  using  an 
incinerator  or  a  combustion  device  to 
comply  with  §63.444  (b)(1)  or  (b)(2) 
shall  install,  calibrate,  maintain,  and 
operate  according  to  manufocturers 
specifications  a  temperature  monitoring 
device  measuring  the  temperature  in  the 
firebox  or  in  the  ductwork  immadiately 
downstream  of  the  firebox  in  a  position 
before  any  substantial  heat  exchange 
occurs.  The  monitor  shall  be  equipped 
with  a  continuous  recorder. 

(c)  Each  owner  or  operator  using  a  gas 
scruUwr  to  comply  with  §63.445^). 
shall  install,  calibrate,  maintain,  and 
operate  with  a  continuous  recorder 
according  to  manufacturers 
specifications  equipment  to  monitor  the 
following: 

(1)  The  pH  of  the  gas  scrubber 
effluent;  and 

(2)  The  gas  scrubber  vent  gas  inlet 
flow  rate;  and 

(3)  The  gas  scrubber  liquid  influent 
flow  rate. 

(d)  Each  owner  or  operator  using  a 
steam  stripper  to  comply  with 
§63.446(1)  (2).  (3).  or  (4)  shall  ins)aU. 
calibrate,  maintain,  and  operate  with  a 
continuous  recorder,  according  to 
manufacturers  specifications  equipment 
to  monitor  the  following: 

(1)  The  process  wastewater  mass  feed 
rate;  and 

(2)  The  steam  feed  rate;  and 

(3)  The  process  «vastewater  column 
feed  temperature. 

(e)  Each  owner  or  operator  using  a 
biological  treatment  unit  to  comply  with 
§63.446(0(3)  shaU: 

(1)  Measure  total  HAP  or  methanol 
concentration  as  specified  in  §63.4Sl(i) 
in  the  influent  and  effluent  of  the 
process  wastewater  treatment  system 
once  every  30  days. 

(2)  Install.  caUbrate.  maintain  and 
operate  according  to  manufacturer's 
^>ecifications  monitors  for  appropriate 
param^ers  as  specified  in  the  operating 
permit  and  denionstrated  to  the 
Administrator's  satisfiaction. 

(f)  Each  process  wastewater  collection 
system  used  to  comply  with  §63.446 


(b).  (c),  (d),  or  (e)  shall  comply  with 
requirements  specified: 

(1)  Visually  inspect  each  closed 
collection  system  weekly  and  at  other 
times  as  requested  by  the  Administrator. 
The  visual  inspection  shall  include,  but 
not  be  limited  to,  inspection  of  piping 
and  connections  to  covers  for  evidence 
of  visible  defects. 

(2)  Demonstrate  no  detectable  leaks 
measured  initially  and  annually  by  the 
procedures  in  §63.451(k). 

(3)  If  visible  defects  in,  but  not  limited 
to,  piping  and  connections  to  covers  are 
observed  during  an  inspection  required 
by  paragraph  (c)  of  this  section;  or  if 
emissions  of  500  parts  per  million  by 
volume  or  greater  above  background,  it 
shall  be  repaired  as  soon  as  practicable. 

(i)  A  first  effort  to  repair  the  closed 
collection  system  shall  be  made  as  soon 
as  practicable  but  no  later  than  5 
calendar  days  after  identification. 

(ii)  Repair  shall  be  completed  no  later 
than  IS  calendar  days  after 
identification. 

(g)  An  owner  or  operator  using  a 
device  other  than  those  specified  in 
paragraphs  (b)  through  (e)  of  this  section 
shall  establish  appropriate  operating 
parameters  that  will  be  monitored  as 
specified  in  the  operating  permit  and 
demonstrated  to  the  Administrator's 
satisfaction. 

(h)  The  owner  or  operator  shall 
establish  the  parameter  value  for  each   - 
operating  parameter  monitored  under 
paragraphs  (b)  through  (e)  and  (g)  of  this 
section  during  the  initial  performance 
test  specified  in  §  63.451.  The  owner  or 
operator  complying  with  §  63.444(b)  (2) 
or  (3),  or  §  63.446(f)(4)  shall  use  the 
parameter  values  specified  in  these 
sections. 

(i)  An  owner  or  operator  seeking  to 
monitor  an  alternative  operating 
parameter,  or  at  an  alternative  frequency 
to  the  requirements  in  paragraphs  (b) 
through  (e)  of  this  section  shall  first 
demonstrate  to  the  Administrator's 
satisfaction  that  the  alternative 
parameter  or  frequency  provides 
continuous  compliance  with  the 
applicable  standards. 

fl)  Each  owner  or  operator  of  a  control 
device  subject  to  the  monitoring 
provisions  of  this  Subpart  shall  operate 
the  control  device  in  a  manner 
consistent  with  the  minimum  or 
maximum  (as  appropriate)  operating 
parameter  value  or  procedure  required 
to  be  monitored  under  paragraphs  (a) 
through  (i)  of  this  section  and 
established  under  this  Subpart. 
Operation  of  the  control  device  below 
minimum  operating  parameter  values  ot 
above  maximum  operating  parameter 
values  established  under  this  Subpart  or 
failure  to  perform  procedures  required 


by  this  Subpart  shall  constitute  a 
violation  of  the  applicable  emission 
standard  of  this  Subpart. 

§63.454    Recordkeeping. 

(a)  The  owner  or  operator  shall  record 
and  meet  the  recordkeeping 
requirements  for  §63.10  (a),  (b).  and  (c) 
for  the  monitoring  parameters  specified 
in  §63.453. 

(b)  The  owner  or  operator  shall  record 
the  monitoring  parameters  specified  in 
§63.453  and  meet  the  requirements 
specified  in  paragraph  (a)  of  this  section 
for  any  emission  point  or  process 
wastewater  stream  that  becomes  subject 
to  the  standards  in  this  Subpart  due  to 
an  increase  in  the  flow,  concentration, 
or  mass  parameters  equal  to  or  greater 
than  the  limits  specified  in  §  63.444(a), 
§  63.445(a).  or  §63.446  (a)  or  (h). 

§$3,455    Reporting. 

(a)  Each  oMrner  or  operator  of  a  source 
subject  to  this  subpart  shall  submit  the 
reports  listed  in  paragraphs  (a)(1) 
through  (a)(5)  of  this  section. 

(1)  An  Initial  Notification  described  in 
§  63.9  (a)  through  (d)  and  §  63.10(0. 

(2)  A  Notification  of  Performance 
Tests  specified  in  §63.7  and  §  63.9(g), 

(3)  A  Notification  of  Compliance 
Status  specified  in  §  63.9(h), 

(4)  Exceedance  Reports  specified  in 
§  63.10(e)(3)  (i)  through  (v)  and  (Viu). 

(i)  If  actions  taken  by  an  owner  or 
operator  during  a  startup,  shutdown,  or 
malfunction  of  an  affected  source 
(including  actions  taken  to  correct  a 
malfunction)  are  not  completely 
consistent  with  the  procedures  specified 
in  the  source's  startup,  shutdown,  and 
malfunction  plan  specified  in 
§  63.6(e)(3),  the  owner  or  operator  shall 
state  such  information  in  the  quarterly 
report.  The  startup,  shutdown,  and 
malfunction  report  shall  consist  of  a 
letter,  containing  the  name,  title,  and 
signature  of  the  responsible  official  who 
is  certifying  its  accuracy,  that  shall  be 
submitted  to  the  Administrator,  and 

(ii)  If  the  seals  on  the  secured 
enclosure  openings  specified  in 
§  63.453(a)  are  broken,  the  duration  of 
the  event  and  an  explanation  of  the 
reason  for  breaking  the  seal  shall  be 
included  in  the  exceedance  report. 

(iii)  Separate  exceedance  reports  are 
not  required  if  the  information  is 
included  in  the  quarterly  report  in 
paragraph  (a)(5)  of  this  section. 

(5)  A  quarterly  summary  report 
specified  in  §63. 10(e)(3).  The  summary 
report  shall  be  entitled  "Summary 
Report — Gaseous  Excess  Emissions  and 
Continuous  Monitoring  System 
Performance."  The  quarterly  report 
must  contain  any  information  for  the 
Exceedance  Report  in  paragraph  (a)(4)  of 


this  section  if  an  Exceedance  Report  is 
reouired. 

(d)  The  owner  or  operator  shall  meet 
the  requirements  specified  in  paragraph 
(a)  of  this  section  for  any  emission  point 
or  process  wastewater  stream  that 
becomes  subject  to  the  standards  in  this 
Subpart  due  to  an  increase  in  the  flow, 
concentration,  or  mass  parameters  equal 
to  or  greater  than  the  limits  specified  in 
§  63.444(a).  §  63.445(a),  and  §  63.446  (a) 
and  (h). 

§63.456    Delegation  of  autt>ortty. 

(a)  In  delegating  implementation  and 
enforcement  authority  to  a  State  under 
section  112(d)  of  the  Act.  the  authorities 
contained  in  paragraph  (b)  of  this 
section  shall  be  retained  by  the 
Administrator  and  not  transferred  to  a 
State. 

(b)  Authorities  which  will  not  be 
delegated  to  States:  The  authority 
conferred  in  §  63.6(g)  will  not  be 
delegated  to  any  State. 

§63.457    [Resented] 

§63.458    [Reserved] 

§  63.459    [Reserved] 

3.  It  is  proposed  that  Appendix  A  to 
part  63  be  amended  by  adding  Method 
308  to  read  as  follows: 

Appendix  A  to  Part  63— Test  Methods 


Method  308 — Procedure  for 
Determination  of  Methanol  Emission 
from  Stationary  Sources 

1.  Applicability  and  Principle 

1.1  Applicability.  This  meihod 
applies  to  the  measurement  of  methanol 
emissions  from  specified  stationary 
sources. 

1.2  Principle.  A  gas  sample  is 
extracted  fit>m  the  sampling  point  in  the 
stack.  The  methanol  is  collected  in 
deionized  distilled  water  and  adsorbed 
on  siUca  gel.  The  sample  is  returned  to 
the  laboratory  where  the  methanol  in 
the  water  fraction  is  separated  from 
other  organic  compounds  with  a  gas 
chromatograph  (GC)  and  is  then 
measured  by  a  flame  ionization  detector 
(FID).  The  fraction  adsorbed  on  silica 
gel  is  extracted  with  an  aqueous 
solution  of  n-propanol  and  is  then 
separated  and  measured  by  GC/FID. 

2.  Apparatus 

2. 1  Sampling.  The  sampling  train  is 
shown  in  Figure  308-1  and  component 
parts  are  discussed  below. 

2.1.1  Probe.  Teflon,  approximately 
6-mm  outside  diameter. 

2.1.2  Impingers.  Two  30-mL  midget 
impingers.  The  impingers  must  be 
connected  in  series  with  leak-free  glass 


connectors.  Silicone  grease  may  not  be 
u.sed  to  lubricate  the  connectors. 

2.1.3  Adsorbent  Tube.  Glass  tubes 
packed  with  the  required  amount  of  the 
specified  adsorbent. 

2.1.4  Valve.  Needle  valve,  to  • 
regulate  sample  eas  How  rate. 

2.1.5  Pump.  Leak-free  diaphragm 
pump,  or  equivalent,  to  pull  gas  through 
the  train.  Install  a  small  surge  tank 
between  the  pump  and  rate  meter  to 
eliminate  the  pulsation  effect  of  the 
diaphragm  pump  on  the  rotameter. 

2.1.6  Rate  Meter.  Rotameter,  or 
equivalent,  capable  of  measuring  flow 
rate  to  within  2  percent  of  the  selected 
fiow  rate  of  about  1000  cc/min. 

2.1.7  Volume  Meter.  Dry  gas  meter 
(DGM),  sufficiently  accurate  to  measure 
the  sample  volume  to  within  2  percent, 
calibrated  at  the  selected  fiow  rale  and 
conditions  actually  encountered  during 
sampling,  and  equipped  with  a 
temperature  gauge  (dial  thermometer,  or 
equivalent)  capable  of  measuring 
temperature  accurately  to  within  3'C 
(5.4''F). 

2.1.8  Barometer.  Mercury,  aneroid, 
or  other  barometer  capable  of  measuring 
atmospheric  pressure  to  within  2.5  mm 
(0.1  in.)  Hg.  See  the  note  in  Method  5 
(40  CFR  Part  60,  Appendix  A),  Section 
2.1.9. 

2.1.9  Vacuum  Gauge  and  Rotameter. 
At  least  760-mm  (30-in.)  Hg  gauge  and 

0 —  to  40-cc/min  rotameter,  to  be  used 
for  leak-check  of  the  sampling  train. 

2.2  Sample  Recovery. 

2.2. 1  Wash  Bottles.  Polyethylene  or 
glass,  500-mL,  two. 

2.2.2  Sample  Vials.  Glass  40-mL 
with  Teflon-lined  septa,  to  store 
impinger  samples  (one  per  sample). 

2.3  Analysis. 

2.3. 1  Gas  Chromatograph.  GC  with 
an  FID,  programmable  temperature 
control,  and  heated  liquid  injection 
port. 

2.3.2  Pump.  Capable  of  pumping 
100  mL/min.  For  flushing  sample  loop. 

2.3.3  Flow  Meter.  To  m  on  i  t  or 
accurately  sample  loop  flow  rate  of  100 
mUmin. 

2.3.4  Regulators.  Two-stage 
regulators  used  on  gas  cylinders  for  GC 
and  for  cylinder  standards. 

2.3.5  Recorder.  To  record,  integrate, 
and  store  chromatograms. 

2.3.6  Syringes.  1.0-  and  10-microliter 
size,  calibrated,  for  injecting  samples. 

2.3.7  Tubing  Fittings.  Stainless  steel, 
to  plumb  GC  and  gas  cylinders. 

2.3.8  Vials.  Two  5.0-mL  gitfss  vials 
with  screw  caps  fitted  with  Teflon-lined 
septa  for  each  sample.  Also  one  for  each 
standard  for  adsorbent  tube  samples. 

2.3.9  Vials.  Glass  40-mL  with 
Teflon-lined  septa,  to  prepare 
calibration  standards  (one  per  standard) 
for  impinger  samples. 
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3.  RMgenls 

Unless  otherwise  indicated,  all 
reagents  must  conform  to  the 
specifications  established  by  the 
Committee  on  Analytical  Reagents  of 
the  American  Chemical  Society.  Where 
such  specifications  are  not  available, 
use  the  best  available  grade. 

3.1  Sampling. 

3.1.1  IVafer.Deionized  distilled  to 
conform  to  ASTM  Specification  D  1193- 
77,  Type  3.  At  the  option  of  the  analyst, 
the  KMn04  test  for  oxidizable  organic 
matter  may  be  omitted  when  high 
concentrations  of  organic  matter  are  not 
expected  to  be  present. 

3. 1 .2  Silica  Gel.  Deactivated 
chromatographic  grade  20/40  mesh 
silica  gel  packed  in  glass  adsorbent 
tubes.  The  silica  gel  is  packed  in  two 
sections.  The  front  section  contains  520 
mg  of  silica  gel.  and  the  back  section 
contains  260  mg. 

3.2  Analysis. 

3.2.1  Water.  Same  as  3.1.1. 

3.2.2  N-Propanol,  10  Percent.  Mix 
10  mL  of  n-propanol  with  90  mL  of 
water. 

3.2.3  Methanol  Standards  For 
Impinggr  samples.  Prepare  a  series  of 
n^ethanol  standards  by  injecting  0. 10. 
20.  30.  and  40  ^g  of  methanol 
respectively  into  five  40-mL  glass  vials 
filled  with  water  and  capped  with 
Teflon  septa. 

3.2.4  Methanol  Standards  for 
Adsorbent  Tube  Samples.  Prepare  a 
series  of  methanol  standards  by 
injecting  0, 10.  20, 30,  and  40  Mg  of 
methanol  respectively  into  five  5-mL 
glass  vials  capped  with  Teflon-lined 
septa  and  containing  3  mL  of  a  10%  n- 
propanol  solution. 

3.2.5  GC  Column.  Capillary  column. 
30  meters  long  with  an  ID  of  0.53  mm. 
coated  with  DB  624  to  a  film  thickness 
of  3.0  microns,  or  an  equivalent  column. 

3^.6    Helium.  Ultra  high  purity. 

3.2.7  Hydrogen.  Zero  Grade. 

3.2.8  Oxygen.  Zero  grade. 

4.  Procedure 

4.1    Sampling. 

4.1.1  Preparation  of  Collection 
Train.  Measure  20  mL  of  water  into  the 
midget  impinger.  The  adsort)ent  tube 
must  contain  520  mg  of  silica  gel  in  the 
front  section  and  260  mg  of  silica  gel  in 
the  backup  section.  Assemble  the  train 
as  shown  in  Figure  308-1.  Place 
crushed  ice  and  water  around  the 
impinger. 

4.1.2  Leak  Check.  A  leak-check  prior 
to  the  sampling  run  is  optional: 
however,  a  leak-check  after  the 
sampling  nm  is  mandatory.  The  leak- 
check  procedure  is  as  follows: 

Temporarily  attach  a  suitable  (e.g.,  0- 
to  40-ccymin)  rotameter  to  the  outlet  of 


the  DGM,  and  place  a  vacuum  gauge  at 
or  near  the  probe  inlet.  Plug  the  probe 
inlet,  pull  a  vacuum  of  at  least  250  mm 
(10  in.)  Hg.  and  note  the  flow  rate  as 
indicated  oy  the  rotameter.  A  leakage 
rate  not  in  excess  of  2  percent  of  the 
average  sampling  rate  is  acceptable. 

Note:  Carefully  release  the  probe  inlet  plug 
before  turning  off  the  pump. 

4.1.3    Sample  Collection.  Record  the 
initial  DGM  reading  and  barometric 
pressure.  To  begin  sampling,  position 
the  tip  of  the  Teflon  tubing  at  the 
sampling  point,  connect  the  tubing  to 
the  impinger,  and  start  the  pump. 
Adjust  the  sample  flow  to  a  constant 
rate  of  approximately  200  mL/min  as 
indicated  by  the  rotameter.  Maintain 
this  constant  rate  (±10  percent)  during 
the  entire  sampling  run.  Take  readings 
(DGM.  temperatures  at  DGM  and  at 
impinger  outlet,  and  rate  meter)  at  least 
every  5  minutes.  Add  more  ice  during 
the  run  to  keep  the  temperature  of  the 

?;ases  leaving  the  last  impinger  at  20*C 
68'F)  or  less.  At  the  conclusion  of  each 
run,  turn  off  the  pump,  remove  the 
Teflon  tubing  from  the  stack,  and  record 
the  final  readings.  Conduct  a  leak-check 
as  in  Section  4.1.2.  (This  leak-check  is 
mandatory.)  If  a  leak  is  found,  void  the 
test  run  or  use  procedures  acceptable  to 
the  Administrator  to  adjust  the  sample 
volume  for  the  leakage. 

4.2  Sample  Recovery. 

4.2.1  Impingers.  Disconnect  the 
impingers.  Pour  the  contents  of  the 
midget  impingers  into  a  leak-free 
polyethylene  bottle  marked  for 
shipment.  Rinse  the  two  midget 
impingers  and  the  connecting  tubes 
with  water,  and  add  the  washings  to  the 
same  storage  container.  Mark  the  fluid 
level.  Seal  and  identify  the  sample '' 
container. ' 

4.2.2  Adsorbent  Tubes.  Seal  the 
silica  gel  adsorbent  tubes  and  place 
them  in  an  ice  chest  for  shipment  to  the 
laboratory. 

4.3  Sample  Analysis. 

4.3.1  Gas<lhromatograph  Operating 
Conditions. 

4.3. 1 . 1  Injector.  Configured  for 
capillary  column,  splitless,  200"C 

4.3.1.2  Carrier.  Helium  at  10  mL/ 
min. 

4.3.1.3  Oven.  Initially  at  45»C  for  3 
minutes:  then  raise  by  10*C  to  70°C: 
then  raise  by  7V^m\n  to  200X. 

4.3.2  Impinger  Sample. 
4.3.2. 1    Note  level  of  liquid  in 

container,  and  confirm  whether  any 
sample  was  lost  during  shipment;  note 
this  on  analytical  data  sheet.  If  a 
noticeable  amount  of  leakage  has 
occurred,  either  void  the  sample  or  use 
methods,  subject  to  the  approval  of  the 
Administrator,  to  correct  the  final 
results. 


4.3.2.2  Transfer  the  contents  of  the 
storage  container  to  a  100-mL 
volumetric  flask,  and  dilute  to  exactly 
100  mL  with  water. 

4.3.2.3  Inject  l)d  of  the  diluted 
sample  into  the  gas  chromatograph. 
Repeat  the  injection  until  the  responses 
of  two  successive  injections  agree 
within  5%.  If  the  sample  response  is 
above  that  of  the  highest  calibration 
standard,  either  dilute  the  sample  until 
it  is  in  the  measurement  range  of  the 
calibration  line  or  prepare  additional 
calibration  standards.  If  the  sample 
response  is  below  that  of  the  lowest 
calibration  standard,  prepare  additional 
calibration  standards.  If  additional 
calibration  standards  are  preftared,  there 
shall  be  at  least  two  which  bracket  the 
response  of  the  sample.  These  standards 
should  produce  approximately  80%  and 
120%  of  the  response  of  the  sample. 

4.3.3    Silica  Gel  Adsorbent  Sample. 

4.3.3.1  Preparation  of  Samples. 
Extract  the  front  and  backup  sections  of 
the  adsorbent  tube  separately.  With  a 
file  score  the  glass  adsorbent  tube  in 
fiY)nt  of  the  first  section  of  silica  gel. 
Break  the  tube  open.  Remove  and 
discard  the  glass  wool.  Transfer  the  first 
section  of  the  silica  gel  to  a  5-mL  glass 
vial  and  stopper  the  vial.  Remove  the 
spacer  between  the  first  and  second 
section  of  the  adsorbent  tube  and 
discard  it.  Transfer  the  second  section  of 
silica  gel  to  a  separate  5-mL  glass  vial 
and  stopper  the  vial. 

4.3.3.2  Desorption  of  Samples.  Add 
3  mL  of  the  10%  n-propanol  solution  to 
each  of  the  stoppered  vials  and  shake  or 
vibrate  the  vials  for  30  minutes. 

4.3.3.3  Inject  1  ^1  of  the  diluted 
sample  into  the  gas  chromatograph. 
Repeat  the  injection  until  the  responses 
of  two  successive  injections  agree 
within  5%.  If  the  sample  response  is 
above  that  of  the  highest  calibration 
standard,  either  dilute  the  sample  until 
it  is  in  the  measurement  range  of  the 
calibration  line  or  prepare  additional 
calibration  standards.  If  the  sample 
response  is  below  that  of  the  lowest 
calibration  standard,  prepare  additional 
calibration  standards.  If  additional 
calibration  standards  are  prepared,  there 
shall  be  at  least  two  which  bracket  the 
response  of  the  sample.  These  standards 
should  produce  approximately  80%  and 
120%  of  the  response  of  the  sample. 

5.  Calibration 

5.1    Metering  System. 

5.1.1    InitialCalibration. 

5.1.1.1    Before  its  initial  use  in  the 
field,  first  leak-check  the  metering 
system  (drying  tube,  needle  valve, 
pump,  rotameter,  and  DGM)  as  follows: 
Place  a  vacuum  gauge  at  the  inlet  to  the 
drying  tube,  and  pull  a  vacuum  of  250 
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mm  (10  in.)  Hg:  plug  or  pinch  off  the 
outlet  of  the  flow  meter,  and  then  turn 
off  the  pump.  The  vacuum  shall  remain 
stable  for  at  least  30  seconds.  Carefully 
release  the  vacuum  gauge  before 
releasing  the  flow  meter  end. 

5.1. 1.2    Next,  remove  the  drying 
tube,  and  calibrate  the  metering  system 
(at  the  sampling  flow  rate  specified  by 
the  method)  as  follows:  Connect  an 
appropriately  sized  wet  test  meter  (e.g., 
1  liter  per  revolution)  to  the  inlet  of  the 
drying  tube.  Make  three  independent 
calibrations  runs,  using  at  least  five 
revolutions  of  the  DGM  f>er  run. 
Calculate  the  calibration  factor,  Y  (wet 
test  meter  calibration  volume  divided  by 
the  DGM  volume,  both  volumes 
adjusted  to  the  same  reference 
temperature  and  pressure),  for  each  run, 
and  average  the  results.  If  any  Y-value 
deviates  by  more  than  2  percent  from 
the  average,  the  metering  system  is 
unacceptable  for  use.  Otherwise,  use  the 
average  as  the  calibration  factor  for 
subsequent  test  runs. 

5. 1 .2    Post-  Test  Calibration  Check. 
After  each  field  test  series,  conduct  a 
calibration  check  as  in  Section  5.1.1 
above,  except  for  the  following 
variations:  (a)  The  leak-check  is  not  to 
be  conducted,  (b)  three,  or  more 
revolutions  of  the  DGM  may  be  used, 
and  (c)  only  two  independent  runs  need 
be  made.  If  the  calibration  factor  does 
not  deviate  by  more  than  5  percent  from" 
the  initial  calibration  factor  (determined 
in  Section  5.1.1),  then  the  DGM  volumes 
obtained  during  the  test  series  are 
acceptable.  If  the  calibration  factor 
deviates  by  more  than  5  percent, 
recalibrate  the  metering  system  as  in 
Section  5.1.1,  and  for  the  calculations, 
use  the  calibration  factor  (initial  or 
recalibration)  that  yields  the  lower  gas 
volume  for  each  test  run. 

5.2  Thermometers.  Calibrate  against 
mercury-in-glass  thermometers. 

5.3  Rotameter.  The  rotameter  need 
not  be  calibrated,  but  should  be  cleaned 
and  maintained  according  to  the 
manufacturer's  instruction. 

5.4  Barometer.  Calibrate  against  a 
mercury  barometer. 

5.5  Gas  Chromatograph. 

5.5.1  Initial  Calibration.  Inject  1  jil 
of  each  of  the  standards  prepared  in 
Section  3.3.3  into  the  GC  and  record  the 
response.  Repeat  the  injections  for  each 
standard  until  two  successive  injections 
agree  within  5%.  Using  the  mean 
response  for  each  cahbration  standard, 
prepare  a  linear  least  squares  equation 
relating  the  response  to  the  mass  of 
methanol  in  the  sample.  Perform  the 
calibration  before  analyzing  each  set  of 
samples. 

5.5.2  Continuing  Calibration.  At  the 
beginning  of  each  day,  analyze  the  mid- 


level  calibration  standard  as  described 
in  Section  5.5.1.  The  response  from  the 
daily  analysis  must  agree  with  the 
response  from  the  initial  calibration 
within  10%.  If  it  does  not  the  initial 
calibration  must  be  repeated. 

6.  Quality  Assurance 

6. 1  Applicability.  When  the  method 
is  used  to  analyze  samples  to 
demonstrate  compliance  with  a  source 
emission  regulation,  an  audit  sample 
must  be  analyzed,  subject  to  availability. 

6.2  Audit  Procedure.  Analyze  an 
audit  sample  with  each  set  of 
compliance  samples.  Concurrently 
analyze  the  audit  sample  and  a  set  of 
compliance  samples  in  the  same  manner 
to  evaluate  the  technique  of  the  analyst 
and  the  standards  preparation.  The 
same  analyst,  analytical  reagents,  and 
analytical  system  shall  be  used  both  for 
the  compliance  samples  and  the  EPA 
audit  sample. 

6.3  Audit  Sample  Availability.  Audit 
samples  will  be  supplied  only  to 
enforcement  agencies  for  compliance 
tests.  Audit  samples  may  be  obtained  by 
writing:  Source  Test  Audit  Coordinator 
(MD-77B).  Quality  Assurance  Division, 
Atmospheric  Research  and  Exposure 
Assessment  Laboratory,  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  NC  27711,  or  by 
calling  the  Source  Test  Audit 
Coordinator  (STAC)  at  (919)  541-7834. 
The  audit  sample  request  must  be  made 
at  least  30  days  prior  to  the  scheduled 
compliance  sample  analysis. 

6.4  Audit  Results.  Calculate  the 
audit  sample  concentration  according  to 
the  calculation  procedure  provided  in 
the  audit  instructions  included  with  the 
audit  sample.  Fill  in  the  audit  sample 
concentration  and  the  analyst's  name  on 
the  audit  response  form  included  with 
the  audit  instructions.  Send  one  copy  to 
the  EPA  Regional  Office  or  the 
appropriate  enforcement  agency  and  a 
second  copy  to  the  STAC.  The  EPA 
Regional  Office  or  the  appropriate 
enforcement  agency  will  report  the 
results  of  the  audit  to  the  laboratory 
being  audited.  Include  this  response 
with  the  results  of  the  compliance 
samples  in  relevant  reports  to  the  EPA 
Regional  Office  or  the  appropriate 
enforcement  agency. 

7.  Calculations 

7. 1     Nomenclature 

E=Mass  emission  rateof  methanol,  kg/ 

hr  (Ib/hr). 
M.=Mass  of  methanol  in  the  front  and 

back  half  of  the  adsorbent  tube.  Mg. 
Mi=Mass  of  methanol  in  the  impinger 

portion  of  the  sample  train,  ug. 
M,o,=Total  mass  of  metnanol  collected 

in  the  sample  train,  ^. 


Pbar=Barometric  pressure  at  the  exit 

orifice  of  the  DGM,  mm  Hg  (in.  Hg). 
Pau=Standard  absolute  pressure,  760 

mm  Hg  (29.92  in.  Hg). 
Q»ui=Dry  volumetric  stack  gas  flow  rate 

corrected  to  standard  conditions. 

dscm/hr  (dscf/Lr). 

Tm=Average  DGM  absolute  temperature. 

K(R). 
Tsm=Standard  absolute  temperature,  293 

K  (528  R). 
V,= Volume  of  sample  aliquot  titrated, 

ml. 
Vm=Dry  gas  volume  as  measured  by  the 

DGM,  dcm  (dcf). 
VmCMdFDry  gas  volume  measured  by  the 

IXJM,  corrected  to  standard 

conditions,  dscm  (dscf). 

7.2  Mass  of  Methanol.  Ca\cu\ate  the 
total  mass  of  methanol  collected  in  the 
sampling  train  using  Equation  308-1. 

M|o«=Mi-KM,  Equation  308-1 

7.3  Dry  Sample  Gas  Volume, 
Corrected  to  Standard  Conditions. 
Calculate  the  volume  of  gas  sampled  at 
standard  conditions  using  Equation 
308-2. 

V„(std)  =  ^jfflj^    Equation  308 -2 

7. 4  Mass  Emission  Rate  of  Methanol. 
Calculate  the  mass  emission  rate  of 
methanol  using  Equation  308-3. 


E  = 


M.o.Q^ 


mcsid) 


Equation  308 -3 
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1.  Part  430  is  revised  to  read  as 
follows: 

PART  430-THE  PULP.  PAPER.  AND 
PAPERBOARD  POINT  SOURCE 
CATEGORY 

General  Provisions 

S«c 

430.00  Applicability 

430.01  General  definitions 

430.02  Monitoring  requirements 

430.03  Best  management  practices  plans  for 
puiping  liquor  management,  spill 
prevention,  and  control 

Sutipart  A— Oisaolvlng  Kraft  Sul>category 

Sm. 

430.10  Appiicability,  description  of  the 
diwotring  kraft  subcategory. 

430.11  Specialized  definitions. 

430.12  Effluent  limitations  representing  tiie 
.  'degree  of  effluent  reduction  attainable  by 

the  application  of  best  practicable 
control  technology  currently  available 
(BPT). 

430.13  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  best  conventional  pollutant  control 
technology  (BCT). 

430.14  Effluent  limitations  representing  the 
degree  of  efflueat  reduction  attainable  by 
the  application  of  best  available 
technology  economically  achievable 
(BAT). 

430. 1 5  New  source  performance  standards 
(NSPS). 

430.16  Pretraatment  standards  for  existing 
sources  (PSES).  IReservedi 

430.17  Pretreatment  standards  for  new 
sources  n*SNS) 

430.18  Best  management  practices  (BMPs). 

Subparts — BieadiadPapargrada  Kraft  and 
Soda  Sut>category 

S«c 

430.20  Applicability;  description  of  the 
bleached  papergrade  kraft  and  soda 
subcategory. 

430.21  Specialized  deftnitioos. 

430.22  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  best  practicable 
coetrol  technology  currently  available 
(BPTl. 

430  23    Effluent  liiBitatMMU  representing  the 
dapveof  affhieol  reduction  attainable  by 
the  application  of  the  best  cxtnventional 
pollutant  control  tachoology  (BCT). 

430.24  Efiluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  appHcatloD  of  best  available 
technology  economicallv  achievable 
(BATI. 

430.25  New  aoaroe  parfonnaace  standards 
(NSPS). 


Sac 

43flL26    Pwtreatiaoat  standards  for  existing 

sources  (PSES). 

430.27  f^atraatmaot  standards  for  new 
sources  (PSNS). 

430.28  Best  nun^gement  practices  (BMPs). 

Subpart  C— UnbleactMd  Kraft  Subcategory 

Sec. 

430.30  Applicability;  description  of  the 
unbleached  kraft  subcategory. 

430.31  Specialized  definitions. 

4  30. 32    Effluent  I  imitations  representing  the 
degree  of  effluent  reductipn  attainable  by 
the  application  of  best  practicable 
control  technology  currently  avaiM)le 
(BPT). 

430.33  Effluent  limitations  representing  the 
d^ree  of  effluent  reduction  attainable  by 
the  application  of  the  best  conventional 
pollutant  control  technology  (BCT). 

430.34  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainablel)y 
the  appbcation  of  best  available 
technology  econoraicaHy  achievable 
(BAT). 

430.35  New  source  performance  standards 
(NSPSJ. 

430.36  Pretreatment  standards  for  existing 
(PSES). 

430.37  Pretreatment  standards  far  new 
sources  (PSNS). 

430.36    Best  man^ement  practices  (BMPs). 

Subpart  D— Oiaaolving  SuMto  Subcategory 

Sec 

4  30.40    Applicability;  description  of  the 
dissolving  sulfite  subcategory. 

430.41  Specialized  definitions. 

430.42  Effluent  limitations  representing  tbe 
depee  of  effluent  reduction  attainable  by 
the  application  of  best  practicable 
control  technology  currently  available 
(BPTt 

430.43  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  applicatioo  of  tbe  best  convea(W>nal 
pollutant  controJ  technology  (BCT). 

430.44  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  best  available 
technology  eoonranicalfy  achievable 
(BAT). 

430.45  New  fouroe  performance  standards 
(NSPS). 

430.46  Pretreatment  standards  far  existing 
sources  (PSES).  (Reserved) 

430.47  Pretreatment  standards  for  new 
sources  (PSNS). 

430.48  Best  management  practices  (BMPs). 

Subpart  C    Piapaiyada  SyWte  Oubcategoiy 

Sec 

430.50  Applicability;  description  of  the 
papergrade  sulfite  subcategory. 

430.51  Specialized  definitions. 

430.52  Effluent  limitations  represeatiag  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  best  practicable 
control  technology  currently  available 
(BPT). 

430.53  Effltxent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  applkation  of  the  best  conventional 
pollutant  control  technology  (BCT). 


Sec 

430.54  Effluent  limitations  representing  the 
depee  of  effluent  reduction  attainablr  by 
the  application  of  best  available 
technology  aoonomically  achievable 
(BAT). 

430.55  New  source  performance  standards 
(NSPS). 

430.56  Pretreatment  standards  for  existing 
sources  (PSESJ. 

430.57  Pretreatment  standards  for  new 
sources  (PSNS). 

430.58  Best  n»nageraent  practices  (BMPsl. 

Subpart  F— Semi-Chemical  Subcategory 

43a60    Appltcabihty:  description  of  the 
■enu-chemical  subcaisigory. 

430.61  Specialized  definitions. 

430.62  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  best  practicable 
control  technology  currently  available 
(BPT). 

430.63  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  conventional 
pollutant  control  technology  (BCT). 

430.64  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  best  available 
technology  econofnically  achievable 
(BAT). 

430.65  New  source  performance  standards 
(NSPS). 

430.66  Pretreatment  standards  for  existing 
sources  <PSES). 

430.67  Pretratment  standards  for  new 
sources  (PSNSi 

430.68  Best  management  practices  (BMPs). 

Sut>partO    t^echanlcai  Putp  Subcategory 

430.70  Applicability;  description  (rf the 
mechanical  pulp  subcategory. 

430.71  Specialized  defmitions. 

430.72  Effluent  limitations  representing  the 
degree  t>f  effluent  reduction  attainable  by 
the  application  of  best  practicable 
control  technology  currently  available 
(BPT). 

430.73  Effluent  limitations  representing  the 
depce  of  efflueitt  reduction  attainable  by 
the  application  of  the  best  conventional 
pollutant  control  technology  (BCT). 

430.74  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  best  available 
technology  economically  achievable 
(BAT).  (Reserved] 

430.75  New  source  performance  standards 
(NSPS). 

430.76  Pretreetineiit  standards  for  existing 
sources  (PSES).  (Reservedl 

430.77  ftetieaUwent  standards  for  new 
souroBs(PSNS).  (Reserved) 

430.78  Best  management  practices  (BMPs) 
(Raseivedl 

SubpartH   Now  tWoed  Chemical  Pulp 
Subcfltogory 

430.80  Applicability;  description  of  tbe 
non-wood  chemical  pulp  subcategory. 

430.81  Specialized  definitions. 
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430.82    Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  best  practicable 
control  technology  currently  available 
(BPT). 

430.63    Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  conventional 
pollutant  control  technology  (BCT). 

43a84  I  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  best  available 
technology  economically  achievable 
(BAT).  IReservedi 

430.85  New  source  performance  standards 
(NSPS). 

430.86  Pretreatment  standards  for  existing 
sources  (PSES).  (Reserved) 

430.87  Pretreatment  standards  for  new 
sources  (PSNS).  (Reserved) 

430.88  Best  management  practices  (BMPs). 

Subpart  I— Secondary  Fiber  Deink 
Subcategory 

430.90  Applicability:  description  of  the 
secondary  fiber  deink  subcategory. 

430.91  Specialized  defmitions. 

430.92  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  best  practicable 
control  technology  currently  available 
(BPT). 

430.93  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  conventional 
pollutant  control  technology  (BCT). 

430.94  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  best  available 
technology  economically  achievable 
(BAT).  (Reserved) 

430.95  New  source  performance  standards 
(NSPS). 

430.96  Pretreatment  standards  for  existing 
sources  (PSES).  IReserved) 

430.97  Pretreatment  standards  for  new 
sources  (PSNS).  [Reserved) 

430.98  Best  management  practices  (BMPs). 
(Reserved) 

Subpart  J— Secondary  Fiber  Non-Oeink 
Subcategory 

Sec. 

430.100  Applicability:  description  of  the 
secondary  fiber  non-deink  subcategory. 

430.101  Specialized  definitions. 

430.102  Effluent  limitations  representing 
the  degree  of  effluent  reduction 
attainable  by  the  application  of  best 
practicable  control  technology  currently 
available  i3PT). 

430.103  Effluent  limitations  representing 
the  degree  of  effluent  reduction 
attainable  by  the  application  of  the  best 
conventional  pollutant  control 
technology  (BCT). 

430.104  Effluent  limitations  representing 
the  degree  of  effluent  reduction 
attainable  by  the  application  of  best 
available  technology  economically 
achievable  (BAT).  (Reserved) 

430.105  New  source  performance  standards 
NSPS). 


Sec. 

430.106    Pretreatment  standards  for  existing 

sources  (PSES).  (Reserved) 
4  30. 1 07    Pretreatment  standards  for  new 

sources  (PSNS).  (Reserved) 
430.108    Best  management  practices  (BMPs). 

IReserved) 

Subpart  K— Fine  and  Lightweight  Papers 
From  Purchased  Pulp  Subcat^ory 

Sec. 

430.110  Applicability;  description  of  the 
fine  and  lightweight  papers  from 
purchased  pulp  subcategory. 

430.111  Specialized  definitions. 

430.112  Effluent  limitations  representing 
the  degree  of  effluent  reduction 
attainable  by  the  application  of  best 
practicable  control  technology  currently 
available  (BPT). 

430.113  Effluent  limitations  representing 
the  degree  of  effluent  reduction 
attainable  by  the  application  of  the  best 
conventional  pollutant  control 
technology  (BCT). 

430.114  Effluent  limitations  representing 
the  degree  of  effluent  reduction 
attainable  by  the  application  of  best 
available  technology  economically 
achievable  (BAT).  (Reserved) 

430.115  New  source  performance  standards 
(NSPS). 

430.116  Pretreatment  standards  for  existing 
sources  (PSES).  |Reser\'ed) 

430.117  Pretreatment  standards  for  new 
sources  (PSNS).  (Reserved) 

430.118  Best  management  practices  (BMPs). 
(Reserved) 

Subpart  L— Tissue,  Filter,  Non-Woven,  and 
Papert)oard  from  Purchased  Pulp 
Subcategory 

430.120  Applicability;  description  of  the 
tissue,  filter,  non-woven,  and  paperboard 
from  purchased  pulp  subcategory. 

430.121  Specialized  definitions. 

430.122  Effluent  limitations  representing 
the  degree  of  effluent  reduction 
attainable  by  the  application  of  best 
practicable  control  technology  currently 
available  (BPT). 

430.123  Effluent  limitations  representing 
the  degree  of  effluent  reduction 
attainable  by  the  application  of  the  best 
conventional  pollutant  control 
technology  (BCT). 

430.124  Effluent  limitations  representing 
the  degree  of  effluent  reduction 
attainable  by  the  application  of  best 
available  technology  economically 
achievable  (BAT).  (Reserved) 

430.125  New  source  performance  standards 
(NSPS). 

430.126  Pretreatment  standards  for  existing 
sources  (PSES).  (Reserved) 

430.127  Pretreatment  standards  for  new 
sources  (PSNS).  (Resferved) 

430.128  Best  management  practices  (BMPs). 
[Reserved) 

Authority:  Sections  301.  304,  306,  307,  and 
501.  Pub.  L  95-217, 91  Stat.  156,  and  Pub. 
L.  100-4  (33  U.S.C  1311, 1314. 1316, 1317. 
and  1361). 


General  Provisions 
§430.00    Applicability. 

This  part  applies  to  any  pulp,  paper, 
or  paperboard  mill  that  discharges  or 
may  discharge  process  wastewater 
pollutants  to  the  waters  of  the  United 
States,  or  that  introduces  or  may 
introduce  process  wastewater  pollutants 
into  a  publicly  owrned  treatment  works. 
The  provisions  of  this  subpart  are  also 
applicable  to  discharges  resulting  from 
the  production  of  builders'  paper  and 
roofing  felt  from  wastepaper,  previously 
part  431.  the  builders'  paper  and  roofing 
fe)t  subcategory.  EPA  is  proposing  to 
include  mills  that  produce  builders' 
paper  and  roofing  felt  from  wastepaper 
in  part  430,  subpart  J.  and  to  eliminate 
part  431. 

§430.01    General  definitions. 

In  addition  to  the  definitions  set  forth 
in  40  CFR  part  401.  the  following 
definitions  shall  apply  to  this  part: 

(a)  Adsorbabie  organic  halides 
(AOX) — A  bulk  parameter  that  measures 
the  total  mass  of  chlorinated  organic 
matter  in  water  and  wastewater. 

(b)  Annual  average — The  mean 
concentration,  mass  loading  or 
production-normalized  mass  loading  of 
a  pollutant  over  a  period  of  365 
consecutive  days  (or  such  other  period 
of  time  determined  by  the  permitting 
authority  to  be  sufficiently  long  to 
encompass  expected  variability  of  the 
concentration,  mass  loading,  or 
production-normalized  mass  loading  at 
the  relevant  point  of  measurement). 

(c)  Bleach  plant — All  process 
equipment  beginning  with  the  first 
application  of  bleaching  agents  (e.g., 
chlorine,  chlorine  dioxide,  ozone, 
sodium  or  calcium  hypochlorite, 
peroxide),  each  subsequent  extraction 
stage,  and  each  subsequent  stage  where 
bleaching  agents  are  applied  to  the  pulp. 
A  limited  number  of  mills  produce 
specialty  grades  of  pulp  using 
hydrolysis  or  extraction  stages  prior  to 
the  first  application  of  bleaching  agents. 
The  bleach  plant  includes  those  pulp 
pretreatment  stages.  Oxygen 
delignification  prior  to  the  application 
of  bleaching  agents  is  not  part  of  the 
bleach  plant. 

(d)  Bleach  plant  eftluent— The  total 
discharge  of  process  wastewaters  from 
the  bleach  plant  from  each  physical 
bleach  line  operated  at  the  mi)l. 
comprising  separate  acid  and  afCaline 
filtrates  or  the  combination  thereof. 

(e)  Chemical  oxygen  demand  (COD)— 
A  bulk  parameter  that  measures  the 
oxygen-consuming  capacity  of  refractory 
organic  and  inorganic  matter  present  in 
water  or  wastewater.  It  is  expressed  as 
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the  amount  of  oxygen  conswrnad  from  a 
chemical  oxidant  in  a  specific  test. 

(0  Conventional  poUutanta— The 
pollutants  idenUfied  in  S  304(aH4)  of  the 
CWA  and  the  regulaticns  thereunder 
(biochemical  oxygen  demand  (BOQs). 
total  suspended  solids  (T5S).  oil  and 
grease.  pH.  and  fecal  colifonn). 

(g)  Eieroeotai  chlorine-free  (ECF)— 
Any  process  fat  bleaching  pulps  in  the 
absence  of  etemental  chlorine. 

(h)  End-of-pipe  effluent — Final  mill 
effluent  discharged  to  watets  of  the 
United  Slaiei  or  to  a  POTW. 

(i)  Minimum  level— The  level  at 
which  the  analytical  system  gives 
recognizable  signals  and  an  acceptable 
calibration  point. 

(j)  New  source— EPA's  NPDES 
regulations  define  the  term  "new 
source"  at  40  CFR  S  122.2  and  §  122.29. 
The  following  examples  supplement 
those  definitions  for  the  pulp,  paper, 
and  {tapefboaid  industry  only. 

(1)  ThB  following  are  examples  of 
"new  sotticea"  within  the  pulp,  paper, 
and  paperboard  industry: 

(i)  At  existing  chemiol  pulp  mills 
with  bleaching  operations.  (Subparts  A. 


B.  D  and  E):  the  construction,  within 
any  five  yeer  period,  of 

(A)  a  new  piidping  digester  or  pulping 
digester  that  completely  replaces  an 
existing  digester,  in  combination  with 

(B)  a  new  bleaching  facility  or 
bleaching  facility  that  completely 
replaoes  an  existing  bleaching  facility. 

(ii)  At  existing  chemical  pulp  mills 
without  bleaching  operations  (Subparts 

C,  F,  and  H): 

(A)  new  pulping  digesters);  or 

(B)  new  pulping  digesters)  that 
totally  replace(s)  an  existing  pulping 
digester. 

(iii)  At  mechanical  pulp,  secondary 
fiber,  and  non-integrated  mills  (Subparts 
G.l/.K.andL): 

(A)  a  new  paper  or  paperboard 
machine:  or 

(B)  a  paper  or  paperboard  machine 
that  totally  replaces  a  paper  or 
paperboard  miachine. 

(2)  The  following  are  examples  of 
changes  in  the  pulp,  paper,  and 
paperboard  industry  that  alone  do  not 
cause  an  existing  mill  to  become  a  "new 
source": 

(i)  upgrades  of  existing  pulping 
operations: 


(ii)  upgrades  or  replacement  of  pulp 
screening  and  washing  operations: 

(iii)  installation  of  oxygen 
delignification  systems  or  other  post- 
digester,  prebleaching  delignification 
systems:  and. 

(iv)  bleach  plant  modifications 
including  changes  in  method  or 
amounts  of  chemical  applications,  new 
chemical  applications,  installation  of 
new  bleaching  towers  to  facilitate 
replacement  of  sodium  or  calcium 
hypochlorite,  and  installation  of  new 
pulp  washing  systems. 

(k)  Non-continuous  discharger — 
Dischai]^  of  wastewaters  stored  for 
periods  of  at  least  24  hours  and  released 
on  a  batch  basis. 

(1)  Nonconventional  pollutants — 
Pollutants  that  are  neither  conventional 
pollutants  nor  toxic  pollutants. 

(m)  Non-detect  (ND)  limitation — ^A 
concentration-based  measurement 
reported  below  the  minimum  level  that 
can  be  reliably  measured  by  the 
analytical  method  for  the  pollutant.  The 
following  minimum  levels  (for  wato- 
samples  only)  and  analytical  methods 
apply  to  pollutants  in  this  part. 


^' 


PoMmt 


2,3,7,8-TCOO 

2.3.7,8-TCOF  

CMorolonn 

Acetone 

Methyl  eiiyt  ketone 
Mottiytene  oMonda . 
Trictiiorosynngol 
3,4.5-TiiclilorocalecM . 

3.4.6-TncMorocatactiol 

3,4,5-Trict*yogua»acol . 
3.4.6-Trictitoroguaiacol . 
4,5,6— TfiuNcNogueiacol . 
2,4,5-TfieMoraphenol 
2,4,6-TneMoraphanal 
Tetractilorocatocttoi  ... 
TetracMoraguaiaool 


Method 


2,3.4>-TelraGhiorophenoi 
Pentactikmphanol 

AOX  _ 

COO 

Color  ..._ 

BOO, 

'As  specified  m  40  CFR  13& 


(n)  POTW— Publicly  ovmed  treatment 
works  as  defined  at  §  403.3  (o). 

(o)  Process  wastewater — ^Any  water 
which  during  manufacturing  or 
processing,  comes  into  direct  contact 
with  or  results  bom  the  production  or 
use  of  any  raw  material,  intermediate 
product,  finished  product,  byproduct,  or 
waste  product.  For  purposes  of  this  part, 
process  wastewater  includes  boiler 
blowdown:  wastewaters  from  water 
treatment  and  other  utility  operations: 


1613 
1613 
1624 
1624 
1824 
1624 
1653 

1653  

1653  

1663  

1663  

1658  . 

1663  „.... 

1663 

1653  . 

1663 

1653  „ 

16S3  

1660  


Minimum  level 


410.1  or  4102 
NCASI2S3  .„ 


O 

n 


lOpgn- 
10  port- 
10  ng^ 

sonoft- 

SOnOrt- 
lOpgA. 
2.5  Mft- 

5.0|ig/L 
fijOnQfl- 
2J&i>gfL. 

2£pQfL. 

2.5|io«- 
SjOiigA- 

5.0  |ig/L. 

2.5)ig/L 

S.O)t(A- 

20  mA- 

Spedfied  in  40  CFR  136. 

N/A. 

o 
n 


blowdowns  from  hi^  rate  (e.g..  greater 
than  98  percent)  recycled  non-contact 
cooling  water  systems  to  the  extent  they 
afe  mixed  and  co-treated  with  other 
process  wastewaterr,  and,  stormwraters 
from  the  immediate  process  areas  to  the 
extent  they  are  mixed  and  co-treated 
writh  other  process  wastewaters.  For 
purposes  of  this  part,  contaminated 
groundwaters  frrnn  on-site  or  off-site 
groundwater  remediation  projects  are 
not  process  wastewaters.  The  discharge 


of  such  groundwaters  must  be  regulated 
separately,  or  in  addition  to.  process 
wastewaters. 

(1)  The  CoUowing  process  materials 
are  excluded  from  the  definition  of 
process  wastewater 

(i)  Pulping  Liqaors:  Green  liquor  at 
any  liquor  solids  level;  White  liquor  at 
any  liquor  solids  level:  Black  liquor  at 
any  liquor  solids  level  resulting  frtrni 
processing  knots  and  screen  rejects; 
Black  liquor  after  any  degree  of 
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concentration  in  the  kraft  or  soda 
chemical  recovery  process: 
Reconstituted  sulfite  and  semi-chemical 
pulping  liquors  prior  to  use:  Any 
pulping  liquor  at  any  liquor  solids  level 
resulting  from  spills  or  intentional 
diversions  frt>m  the  process; 

(ii)  Lime  mud  and  magnesium  oxide, 
except  to  the  extent  they  are  used  for 
wastewater  treatment  or  effluent  pH 
control; 

(iii)  Pulp  stock; 

(iv)  Bleadi  chemical  solutions  prior  to 
use; 

(v)  Paper  making  additives  prior  to 
use  (e.g.,  alum,  starch  and  size,  clays 
and  coatings). 

The  discharge  of  these  process  materials 
into  publicly  owned  treatment  works  or 
waters  of  the  United  States  without  an 
NPDES  permit  or  individual  control 
mechanism  authorizing  such  discharge 
is  expressly  prohibited. 

(p)  Product — As  used  in  the 
regulation  tables,  "product"  means: 


(1)  For  TSS  and  BODj  effluent 
limitations  applied  at  the  end-of-pipe, 
the  annual  off-the-machine  production 
(including  additives  and  coatings,  at  off- 
the-machine  moisture  for  paper  and 
paperboard  and  at  10  per  cent  moisture 
for  market  pulp)  divided  by  the  number 
of  operating  days  of  the  paper  machine 
during  the  year. 

(2)  For  COD  and  color  effluent 
limitations  applied  at  the  end-of-pipe. 
the  annual  unbleached  pulp  production 
(at  10  percent  moisture)  divided  by  the 
number  of  operating  days  of  the  pulp 
mill  duringthe  year;  or 

(3)  For  effluent  limitations  on  all 
other  pollutants,  either  at  the  bleach 
plant  (2.3,7,8-TCDD,  2.3,7 ,»-TCDF. 
chlorinated  phenolic  compounds, 
volatile  compounds)  or  at  end-of-pipe 
AOX.  the  annual  unbleached  pulp 
production  that  enters  the  bleach  plant 
(at  10  percent  moisture)  divided  by  the 
number  of  operating  days  of  the  bleach 
line. 


Production  in  eadi  of  the  foregoing 
cases  shall  be  determined  for  each  mill 
based  upon  the  highest  annual 
production  in  the  past  five  years 
divided  by  the  number  of  operating  days 
that  year. 

(q)  Purdiased  pulp— Virgin  pulp 
purchased  from  an  off-site  facility  or 
obtained  from  an  intra-company  transfer 
from  another  site. 

(r)  Totally  chlorine-free  (TCF)— Any 
process  for  bleaching  pulps  in  the 
absence  of  both  chlorine  and  (iilorine- 
containing  compounds. 

(s)  Toxic  pollutants— The  pollutants 
designated  by  EPA  as  toxic  in  40  CFR 
§401.15. 

(t)  2^ro  discharge  (ZD)— No  discharge 
of  wastewater  to  waters  of  the  United 
States  or  to  a  POTW. 

§  430.02    Monltofing  requiramenta. 

The  following  monitoring 
requirements  apply  to  this  part: 


CASNa 


1198556  .. 
2539175  .. 
2539266  .. 
2666248  .. 
32139723 
56961207 
57057837 

58902  

60712449 

87865  

88062  

95954  ._... 


1746016  .. 
51207319 


67641 
I  67663 
I  75092 
1  78933 


59473040 

Color  

1004 

1002 

1000 


PoOutant 


Tetractilorocatechol  „ 

Tetoacfiloroguiacol  

Trictilorosynngol 

4,5,6-trictiloroguaiacol .... 

3,4.6-trictitorocatectwl 

3.4,5-tricMon)cato9hol  _« 

3.4.5-thchloro0uaiacol 

2,3,4,6-(etractiloraptienol 

3.4A^rictitoroguaiacol 

penlachloropttenol  

2.4,6^r^chlofopheno^  

2,4,5-lrichlOfDphenol  ...... 


2A7.8-TCOO 
2.3,73-TCOF 


2-propanone  (acetone) 

chlorotemi 

mettilyene  ctiloride 

2-tMilanone  (MEK)  . 


AOX  . 
Color 
COD. 
BOD  . 
TSS  .. 


BPE-BleactT  Plant  EflluenL 
FE-Final  EmuenL 


S  430.03    Beet  manaQement  pfacUces  plans 
for  pulping  liquor  management,  apm 
prevenoon,  ana  control. 

(a)  The  provisions  of  this  part  are 
applicable  to  pulp,  paper  and 
paperboard  mills  with  pulp  production 
in  Subparts  A  (Dissolving  Kraft),  B 
(Bleached  Papergrade  Kraft  and  Soda).  C 
(Unbleached  Kraft).  D  (Dissolving 
Sulfite).  E  (Papergrade  Sulfite).  F  (Semi- 
Chemical),  or  H  (Non-Wood  Chmoical 
Pulp). 


Monitoring  frequency 


BPE 


Monthly 


Monthly 


weeKiy 


Nona  ... 


FE 


None. 


None. 


None. 


Daily. 


(b)  Specialized  definitions 
(1)  Board  of  review — A  meeting 
among  process  operators,  maintenance  * 
personnel,  process  engineering 
personnel,  supervisory  personnel,  and 
environmental  control  staff  conducted 
as  soon  as  practicable  after  a  pulping 
liquor  spill.or  intentional  pulping  liquor 
diversion  that  is  not  contained  within 
the  immediate  process  area.  The 
purpose  of  the  board  of  review  is  to 
review  the  circumstances  leading  to  the 


incident,  to  review  the  effectiveness  of 
the  corrective  actions  taken,  and  to 
develop  changes  to  equipment  and 
operating  and  maintenance  practices  to 
prevent  recurrence. 

(2)  Immediate  process  area— The 
location  at  the  mill  where  pulping, 
screening,  knotting,  pulp  washing, 
pulping  liquor  concentration  or 
processing,  chemical  recovery,  and 
pulping  liquor  preparation  facilities  are 
located,  generally  the  battery  limits  of 
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the  aforementioned  processes. 
"Immediate  process  area"  includes 
pulping  liquor  storage  and  spill  control 
tanks  located  at  the  mill,  whether  or  not 
they  are  located  in  the  immediate 
process  area. 

(3)  Pulping  liquor — Any  intermediate 
or  final  chemical  solution  used  for 
digesting  or  cooking  wood  or  non-wood 
fibrous  materials  in  krafl,  sulHte,  semi- 
chemical  or  non-wood  chemical  pulping 
processes  (e.g.,  green,  white,  and  black 
kraft  liquors:  ammonium,  calcium, 
magnesiimi  and  sodium  base  sulfite 
liquors;  semi-chemical  liquors;  and, 
non-wood  chemical  Uauors). 

(4)  Equipment  in  pulping  liquor 
service — Any  process  vessel,  storage 
tank,  pumping  system,  evaporator,  heat 
exchanger,  recovery  furnace  or  boiler, 
pipeline,  valve,  fitting,  or  other  device 
that  contains,  processes,  transports,  or 
comes  into  contact  with  pulping  liquor. 

(c)  Owners  or  operators  of  pulp, 
paper,  or  paperboard  mills  with  pulp 
production  in  Subparts  A,  B,  C,  D,  E,  F, 
or  H  shall  prepare  and  implement  a  Best 
Management  Practices  Plan,  hereafter 
referred  to  as  a  "BMPs  plan,"  for  each 
mill  on  or  before  the  compliance  dates 
set  ouVin  this  part.  New  sources  must 
develop  BMPs  plans,  and  these  plans 
must  be  incorporated  in  their  NPDES 
permits  prior  to  discharging.  The  BMPs 
plan  shall  contain  the  elements  set  out 
in,  and  be  prepared  in  accordance  with, 
§430.03(i).  The  BMPs  plan  shall  be 
prepared  within  120  days  from  the 
effective  date  of  this  part  and  shall  be 
fully  implemented  within  thirty  months 
from  the  effective  date  of  this  part. 

(d)  The  BMPs  plan  shall  contain  the 
following  key  elements: 

(1)  Engineering  analyses, 

(2)  engineered  controls  and 
containment. 

(3)  work  practices, 

(4)  preventive  maintenance, 

(5)  dedicated  monitoring  and  alarm 
systems, 

(6)  surveillance  and  repair  programs, 
and 

(7)  employee  training.  The  principal 
objective  of  the  BMPs  plan  shall  be  to 

Erevent  losses  and  spills  of  pulping 
quors  from  equipment  items  in 
pulping  liquor  service;  the  secondary 
objectives  shall  be  to  contain,  collect, 
and  recover  at  the  immediate  process 
area,  or  otherwise  control,  those  spills 
and  losses  that  do  occur,  and  to 
minimize  atmospheric  emissions  of  total 
reduced  sulfur  compounds  and 
hazardous  air  fiollutants. 

(e)  No  BMPs  plan  shall  be  effective  to 
satisfy  the  requirements  of  this  part 
unless  it  has  been  reviewed  by  a 
registered  professional  engineer  and 
certified  to  by  such  registered 


professional  engineer.  By  means  of  this 
certification,  the  engineer,  having 
examined  the  mill  and  being  famiUar 
with  the  provisions  of  this  part,  shall 
attest  that  the  BMPs  plan  has  been 
prepared  in  accordance  with  good 
engineering  practices.  Such  certification 
shall  in  no  way  relieve  the  owner  or 
operator  of  the  mill  of  the  obligation  to 
prepare  and  fully  implement  the  BMPs 
plan  in  accordance  with  §  430.03(j),  as 
reouired  by  paragraph  (a)  of  this  section. 
(0  The  owner  or  operator  of  a  mill  for 
which  a  BMPs  plan  is  required  by 
paragraph  (a)  of  this  section  shlll 
maintain  a  complete  copy  of  the  plan  at 
such  mill  at  all  times  and  shall  make 
such  plan  available  to  the  Regional 
Administrator  or  his  designee  for  on-site 
review  during  normal  working  hours, 
(g)  The  owner  or  operator  oi  a  mill 
subject  to  §  430.03  shall  amend  the 
BMPs  plan  for  such  mill  in  accordance 
with  §  430.03(j)  whenever  there  is  a 
change  in  mill  design,  construction, 
operation  or  maintenance  which 
materially  an^ects  the  potential  for  spills 
or  losses  of  pulping  liquor  fit>m  the 
immediate  process  areas. 

(h)  Notwithstanding  compliance  with 
paragraph  (a)  of  this  section,  the  owner 
or  operator  of  a  mill  subject  to  §  430.03 
shall  complete  a  review  and  evaluation 
of  the  BKffs  plan  at  least  once  every 
three  years  from  the  date  such  mill 
becomes  subject  to  this  part.  As  a  result 
of  this  review  and  evaluation,  the  owner 
or  operator  shall  amend  the  BMPs  plan 
within  six  months  of  the  review  to 
include  any  management  practices  or 
technologies  that  would  significantly 
reduce  the  likelihood  of  pulping  liquor 
losses  from  the  immediate  process  areas, 
(i)  No  amendment  to  a  BMPs  plan     ^ 
shall  be  effective  to  satisfy  the 
requirements  of  this  section  unless  it 
has  been  certified  by  a  registered 
professional  engineer  in  accordance 
with  §  430.03(e). 

(j)  The  BMPs  plan  shall  be  prepared 
in  accordance  v/i\h  good  engineering 
practice.  If  the  BMPs  plan  calls  for 
additional  management  practices, 
facilities  or  procedures,  methods,  or 
equipment  not  fully  operational,  the 
details  of  the  installation  and  the 
operational  start-up  should  be 
explained.  The  complete  BMPs  plan 
s^iall  contain  the  elements  described 
below: 

(1)  The  BMPs  plan  shall  be  approved 
and  signed  by  the  mill  manager. 

(2)  A  detailed  engineering  review  of 
the  pulping  and  chemical  recovery 
operations,  including  but  not  limited  to 
process  equipment,  storage  tanks, 
pipelines  and  pumping  systems,  loading 
and  unloading  facilities,  and  other 
appurtenant  pulping  and  chemical 


recovery  equipment  items  in  pulping 
liquor  service,  to  determine  the 
magnitude  and  routing  of  potential 
leaks,  spills  and  intentional  pulping 
liquor  diversions  during  the  following 
periods  of  operation: 

(i)  process  start-ups  and  shut  downs; 

(ii)  maintenance; 

(iii)  grade  changes; 

(iv)  storm  events; 

(v)  power  failures;  and 

(vi)  normal  operations. 

(3)  A  detailed  engineering  review  of 
existing  pulping  liquor  containment 
facilities  for  the  purpose  of  determining 
whether  there  is  adequate  capacity  for 
collection  and  storage  of  anticipated 
intentional  liquor  diversions  with 
sufficient  contingency  for  collection  and 
containment  of  spills,  based  upon  good 
engineering  practice.  Secondary 
containment  equivalent  to  the  volume  of 
the  largest  tank  plus  sufficient  freeboard 
for  precipitation  should  be  provided  for 
bulk  storage  tanks.  The  engineering 
review  shall  also  consider  the  need  for 
process  wastewater  diversion  facilities 
to  protect  end-of-pipe  wastewater 
treatment  facilities  fi^m  adverse  efl^ects 
of  pulping  liquor  spills  and  diversions: 
the  potential  for  contamination  of  storm 
water  from  the  immediate  process  areas; 
the  extent  to  which  segregation  and/or 
collection  and  treatment  of 
contaminated  storm  water  fit>m  the 
immediate  process  areas  is  appropriate; 
and  the  potential  to  reduce  atmospheric 
emissions  of  total  reduced  sulfur 
compounds  and  hazardous  air 
pollutants. 

(4)  Development  and  implementation 
of  preventive  maintenance  practices, 
standard  operating  procedures,  work 
practices,  engineered  controls  and 
monitoring  systems  to  prevent  liquor 
losses  and  to  divert  pulping  liquors  to 
containment  facilities  such  that  the 
diverted  or  spilled  liquors  may  be 
returned  to  the  process  or  metered  to  the 
wastewater  treatment  system. 

(5)  A  program  of  regular  visual 
inspections  (at  least  once  per  operating 
shift)  of  equipment  items  in  pulping 
liquor  service  and  a  program  for  repair 
of  leaking  equipment  items.  The  repair 
program  shall  encompass  immediate 
repairs  when  possible  and  tagging  for 
repair  during  the  next  maintenance 
outage  those  leaking  equipment  items 
that  cannot  be  repaired  during  normal 
operations.  The  owner  or  operator  of  the 
mill  shall  also  establish  conditions 
under  which  production  will  be 
curtailed  or  halted  to  repair  leaking 
equipment  items  or  prevent  liquor 
losses.  The  repair  program  shall  include 
tracking  repairs  over  time  to  identify 
those  equipment  items  where  upgrade 
or  replacement  may  be  warranted  based 
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4pon  frequency  and  severity  of  leaks  or 
failures.  The  owner  or  operator  shall 
maintain  logs  showing  the  date  pulping 
liquor  leaks  were  detected,  the  type  of 
pulping  liquor  (e.g.,  weak  black  liquor, 
intermediate  black  liquor,  strong  black 
liquor),  an  estimate  of  the  magnitude  of 
the  leak,  the  date  of  first  attempt  at 
repair,  and  the  date  of  final  repair.  The 
logs  shall  be  maintained  at  the  mill  for 
review  by  the  Regional  Administrator  or 
his  designee  during  normal  working 
hours. 

(6)  A  program  of  initial  and  refresher 
training  of  operators,  maintenance 
|>ersonnel,  and  other  technical  and 
supervisory  personnel  who  have 
responsibility  for  operating, 
Biaintaining,  or  supervising  the 
operation  and  maintenance  of 
equipment  items  and  systems  in 
pulping  liquor  service.  The  refresher 
training  shall  be  conducted  annually, 
the  training  shall  be  documented  and 
records  of  training  shall  be  maintained 
at  the  mill  for  review  by  the  Regional 
Administrator  or  his  designee  during 
normal  working  hours. 

(7)  A  program  of  "boards  of  review" 
to  evaluate  each  spill  not  contained  at 
ihe  immediate  process  area  and  any 
intentional  pulping  liquor  diversion  not 
contained  in  the  immediate  process 
area.  The  boards  of  review  shall  be 
conducted  as  soon  as  practicable  after 
the  event  and  shall  be  attended  by  the 
involved  process  operators, 
maintenance  persoiuiel,  process 
engineering  personnel,  and  supervisory 
personnel  and  environmental  control 
Staff.  A  brief  report  shall  be  prepared  for 
each  board  of  review.  The  report  shall 
describe  the  equipment  items  involved, 
the  circimistances  leading  to  the 
incident,  the  effectiveness  of  the 
corrective  actions  taken,  and  plans  to 
jdevelop  changes  to  equipment  and 
loperating  and  maintenance  practices  to 
prevent  recurrence.  RefKjrts  of  the 
boards  of  review  shall  be  included  as 
part  of  the  annual  refresher  training. 


(8)  A  program  to  review  any  planned 
modifications  to  the  pulping  and 
chemical  recovery  facilities  and  any 
construction  activities  in  the  pulping 
and  chemical  recovery  areas  before 
these  activities  commence.  The  purpose 
of  the  reviews  shall  be  to  ensure  that 
pulping  liquor  spill  prevention  and 
control  is  considered  as  part  of  the 
planned  modifications  and  that 
construction  and  supervisory  personnel 
are  aware  of  possible  liquor  diversions 
and  the  potential  for  liquor  spills  during 
construction. 

(9)  A  schedule  not  to  exceed  thirty 
months  fit>m  the  effective  date  of  this 
part  for  construction  of  any  pulping 
liquor  containment  or  diversion 
facilities  necessary  to  fully  implement 
the  BMPs  plan.  A  schedule  not  to 
exceed  eighteen  months  from  the 
effective  date  of  this  part  for  installation 
or  upgrade  of  continuous,  automatic 
monitoring  systems,  including  but  not 
limited  to.  high  level  monitors  and 
alarms  on  existing  storage  tanks,  process 
area  conductivity  (or  pH)  monitoring 
and  alarms,  and  process  area  sewer, 
process  wastewater,  and  wastewater 
treatment  plant  conductivity  (or  pH) 
monitoring  and  alarms. 
Notwithstanding  any  construction 
activities,  the  owner  or  opterator  shall 
begin  implementing  all  other  aspects  of 
the  BMPs  plan  not  later  than  four 
months  fit>m  the  effective  date  of  this 
part. 

8ut>part  A — Dissolving  Kraft 
Sut}category 

S  430.10    Applicability;  deecrtptk>n  of  the 
dissotving  kraft  eubcalagory. 

(a)  Hie  provisions  of  this  subpart  are 
applicable  to  discharges  resulting  from 
the  production  of  pulp  and  paper  at 
dissolving  kraft  mills.  This  subcategory 
includes,  but  is  not  necessarily  limited 
to.  mills  using  an  alkaline  sodium 
hydroxide  and  sodium  sulfide  cooking 
limior  with  acid  prehydrolysis. 

(b)  To  qualify  for  alternative 
limitations  at  §  430.14.  §  430.15. 


$  430.16.  and  §  430.17,  the  owner  or 
operator  of  the  facility  must  certify,  in 
the  NPDES  permit  application  or 
pretreatment  baseline  monitoring  report, 
that  chlorine  or  chimine-containing 
compounds  are  not  used  for  pulp 
bleaching.  In  addition,  the  owner  or 
operator  of  the  facility  must  provide,  as 
a  part  of  the  NPDES  permit  application 
or  pretreatment  baseline  monitoring 
report,  monitoring  results  for  three 
composite  bleach  plant  wastewater 
samples  for  CDDs/CDFs  and  chlorinated 
phenolics,  and  three  grab  samples  for 
chloroform  and  methylene  chloride. 
Such  samples  shall  be  obtained  at 
approximately  weekly  intervals. 

(c)  The  discharge  of  process  materials 
excluded  from  the  definition  of  process 
wastewater  at  §  430.01  into  publicly 
owned  treatment  works  or  waters  of  the 
United  States  without  an  NPDES  permit 
or  individual  control  mechanism 
authorizing  such  discharge  is  expressly 
prohibited. 

i  430.1 1    Specialized  definitions. 

The  general  definitions.  aM)reviations, 
and  methods  of  analysis  set  forth  in  40 
CFR  401  and  430.01  ^all  apply  to  this 
subpart. 

f  430.12    Effluent  Nmitations  representing 
the  degree  ol  effluent  reduction  aMalnaMe 
t>y  the  applicatton  of  the  beet  practicable 
oonvwi  iBcnnoiogy  vwrrenuj  avanaDW 
<BPT). 

Except  as  provided  in  40  CFR  125.30- 
125.32,  any  existing  point  source  subject 
to  this  subpart  must  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effiuent 
reduction  attainable  by  the  application 
of  the  best  practicable  control 
technology  currently  available  (BPT). 
except  that  non-continuous  dischargers 
shall  not  be  subject  to  the  maximum  day 
and  monthly  average  mass  effiuent 
limitations  for  BODj  and  TSS.  Non- 
continuous  dischargers  shall  be  subject 
to  the  annual  average  mass  effiuent 
limitations. 


PoRutant  or  pollutant  parameter 


BPT  eflkient  limitations  (end-of-pipe) 


Continuous  dtscttargers; 

kgMcq  (or  pounds  per 

1 .060  lb)  of  product 


Maximum 

for  any  1 

day 


Morthly  av- 
erage >- 


Noo-contjfv 
uous  dts- 


aver- 
age;  kg!\ckg 
(Of  pounds 
per  1,000 
K>)  of  prod- 
uct 


BOO, 
TSS  ^ 


821 
17.0 


4.90 
6.84 


3.51 
4.85 
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f4M.13    EfniMntliflUWloMr«pfM«ntlngth«d«grMOf«fflu«Mr«ducttQn«tiainabt*by^ 
pollutant  control  tKhnology  (BCT). 

Except  as  provided  in  40  CFR  125.30-125.32.  any  existing  point  source  subject  to  this  subpart  must  achieve  the 
following  effluent  limitations  representing  the  degree  of  eflluent  reduction  attainable  by  the  application  of  the  best 
conventional  pollutant  control  technology  (BCT).  The  limitations  shall  be  the  same  as  those  speciHed  in  §430.12  of 
this  subpart  for  the  best  practicable  control  technology  currently  available  (BPT). 

§  430.14    EffliMot  limitations  rapresanting  th«  dagraa  of  effluent  reduction  attainable  by  ttto  application  of  bast  avaiiabia  technology 
aconomicaity  achiavabia  (BAT). 

Except  as  provided  in  40  CFR  125.30-125.32,  any  existing  point  source  subject  to  this  subpart  must  achieve  the 
following  effluent  limitations  representing  the  degree  of  effluent  reduction  attainable  by  the  application  of  the  best 
available  technology  economically  achievable  (BAT),  except  that  non-continuous  dischargers  shall  not  be  subject  to 
the  monthly  average  mass  effluent  limitations.  Non-continuous  dischargers  shall  be  subject  to  the  end-of-pipe  maximum 
day  or  annual  average  mass  effluent  limitations. 

(a)  The  following  limitations  shall  apply  to  the  bleach  plant  effluent  of  all  dischargers  not  using  a  TCF  process: 

Bleach  Piaht  Effluent 


Poliutant  or  pollutant  property 


TCOO 

TCDF  

Chloroform 

Acetone „.. 

Mettiyl  ettiyt  ketone  

Methylene  chkxide  

trict>lofOsyringol 

3,4,5-trichkxocatectx)l  

3>io^trKt)lorocatecix)l  ..... 
3,4,5-tnctiloroguaiacol  ..... 
3,4,6-trichkxoguaiacol  .... 
4,5.6-tnchioroguaiacoi  .... 

2,4.5-tnctikxopherK)l 

2.4.6-tricNorophenol 

tetrachlorocatectx)!  

tetrachtoroguaiacoP 

2,3,4,6-tetracNorophenoi 
pentachtorophenol  


BAT  effluent  limitalions 


Maximum  tor 
any  1  day 


300ng/l(kg  ... 
415  ng/kkg  ... 
10.1  g/kkg  .... 
35.1  g/kkg  .... 
1.89  g/kkg  .... 

ND 

218  mg/kkg  .. 
5690  m^/kkg 
180  mg/kkg  .. 
2230  mg/kkg 
97.7  mg/kkg 
400  mg/kkg  . 

ND 

2180  mg/kkg 
554  mg/kkg  . 
134  mg/kkg  . 
223  mg/kkg  . 
ND 


Morrlhiy  aver- 
age 


N/A. 

N/A. 

7.06  g/kkg. 

17.2  g/kkg. 

1.04  g/kkg. 

N/A. 

N/A. 

N/A. 

N/A. 

N/A. 

N/A 

N/A. 

N/A. 

N/A. 

N/A. 

N/A. 

N/A. 

N/A. 


(b)  The  following  limitations  shall  apply  to  the  end-of-pipe  effluent  of  all  dischargers  not  using  a  TCF  process: 

End-of-Pipe  Effluent 


- 

BAT  effluent 
limitations 

Continuous 
dischargers 

Norvcorrtinuous  discharg- 
ers 

Pollutant  or  pollutant  property 

Maximum  for 

any  1  day 

(kg/kkg) 

Monthly  av- 
■  erage{kg/ 
»*g) 

Maximum  for 
any  1  day 

AOX  .._ 

1.67 
118 

0.650 
84.1 

N/A 

N/A 

0.553 

COD 

70.3 

(c)  The  following  limitations  shall  apply  to  the  end-of-pipe  effluent  of  all  dischargers  using  a  TCF  process: 

.  Alternative  Effluent  Limitations  for  Facilities  Using  TCF  Processes 

[End-of-Pipe  Effluent] 


BAT  effluent  limitations 

Pollutant  or  pollutant  parameter 

Continuous  dischargers; 

kg/kkg  (or  pounds  per 

1 .000  lb)  of  product 

Non-continuous  dBCharg- 

ers; 

kg/kkg  (or  pounds  per 

1,000  lb)  of  product 

Maximum 

for  any  1 

day 

Monthly  Av- 
erage 

Maximum 

for  any  1 

day 

Annual  av- 
erage 

AOX  

0.1- 
118 

N/A 
84.1 

0.1 

N/A 

N/A 

cod 

70.3 
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1480.1$*  Now  aourca  parfonnanca  standanla  (N8P8). 

Any  new  source  subject  to  this  subpart  must  achieve  the  following  new  source  performance  standards  (NSPS). 
except  that  non-continuous  dischargers  shall  not  be  subject  to  the  monthly  average  mass  effluent  limitations.  Non- 
continuous  dischargers  shall  be  subject  to  the  end-of-pipe  maximum  day  or  annual  average  mass  effluent  standards. 

(a)  The  following  limitations  shall  apply  to  the  bleach  plant  effluent  of  all  dischargers  not  using  a  TCF  process: 


Bleach  Plant  Effluent 


Poitutant  or  poHutant  property 


TCOO 

TCDF  .._ 

Ctiloroform  ....................... 

Acetone 

Methyl  ethyl  ketone  .._»... 

Methylene  chkxtde  ... 

Irichiorosyringol  — ~. 

3.4A4richlorocatechol  

3.4,6-trichlorocatechol  ..~. 
3.4.5-trictiloroguaiacol  ..... 

3,4.6-thchkxoguaiacol  

43.6-tnchk>roguaJacol  — 

2.4.5-lrichloropt)erx>l 

2,4,6-trlchlorophenol 

tetrachlorocatechol  ..._~... 

tetrachkxoguaiacol  

2.3.4,6-tetrachkxophenol 
pentachiorophenol  _ 


New  source  performance 
standards 


Maximum  for 
any  1  day 


Monthly  aver- 
age 


300  ng/kkg  .... 

N/A 

415  ng/kkg  .... 

N/A 

10.1  g/kkg  ..„. 

7.06  gMcg. 

35.1  g/kkg  

17.2  g/kkg. 

1.89  g/kkg  

1.04  g/kkg. 

ND 

N/A 

218  mg/kkg  ... 

N/A 

5690  mg/kkg  . 

N/A 

180  mg/kkg  ... 

N/A 

2230  mg/kkg  . 

N/A. 

97.7  mg/kkg  .. 

N/A. 

400  mg/kkg  ... 

N/A 

ND 

N/A 

2180  mg/kkg  . 

N/A 

554  mg/kkg  ... 

N/A. 

134  mg/kkg  ... 

N/A. 

223  mgrtckg  ... 

N/A 

ND 

N/A. 

(b)  The  following  standards  shall  apply  to  the  end-of-  pipe  effluent  of  all  dischargers: 

End-of-Pipe  Effluent 


PoMutanl  or  poliutant  paranwter 


B00> 
T1SS  .. 


New  source  performance  standards 


Continuous  dischargers;  k^ 

kkg  (or  pounds  per  1 .000  to) 

of  product 


Maximum  for 
any  1  day 


8.21 
17.0 


Monthly  av- 
erage 


4.90 
6.84 


Noo-contlrv 
uous  dis- 
chargers; 
anrKial  aver- 
age; kg/kkg 
(or  pounds 
per  1,000 
to)  of  prod- 
uct 


3.51 
4.85 


(c)  The  following  limitations  shall  apply  to  the  end-of-pipe  effluent  of  all  dischargers  not  using  a  TCF  process: 

END-OF-PiPE  EFaUENT 


Poliutant  or  poUutant  property 


AOX 
COD 


f^ew  source  performance  standards 


Continuous  dischargers 


Maximum  for 

any  1  day 

(kg/kkg) 


1.67 
118 


Monthly  aver- 
age (kg/kkg) 


0.650 
84.1 


Non-conlinuous  disctiarg- 
ers 


Maximum 

ky  any  1 

day 


N/A 
N/A 


Annual  aver- 
age (kg/kkg) 


0.553 
70.3 


(d)  The  following  standards  shall  apply  to  the  end-of-pipe  effluent  of  all  dischargers  using  a  TCF  process: 
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Alternative  EFFLUErfr  Standards  for  Facilities  Using  TCF  Processfs 

(End-of-Pipe  Effluent] 


New  source  performarKe  standards 

Pollutant  or  poAutant  parameter 

Continuous  dnchargers:  kg/ 

kkg  (or  pounds  per  1 .000  lb) 

o(  product 

Nor>-continuous  discharg- 
ers; ko/kkg  (or  pounds  per 
1,000  ft>)o(  product 

Maximum 

for  any  1 

day 

Maximum  for 
any  1  day 

Monthly  av- 
erage 

Annual  av- 
erage 

AOX  „ 

COD - - 

0.1 
118 

N/A 
84.1 

0.1 
N/A 

N/A 
70.3 

f  430.1 6    Pretreatment  standards  for  existing  sources  (PSES).  [Reserved] 
f  430.17    Prelraatment  standards  for  new  sources  (PSNS). 

Except  as  provided  in  40  CFR  403.7.  any  new  source  subject  to  this  subpart  that  introduces  pollutants  into  a 
publicly  owned  treatment  works  must  comply  with  40  CFR  part  403  and  achieve  the  following  pretreatment  standards 
for  new  sources  (PSNS),  except  that  non-continuous  dischargers  shall  not  be  subject  to  the  maximum  day  and  monthly 
average  mass  effluent  standards.  Non-continuous  dischargers  shall  be  subject  to  the  discharge-to-the-POTW  maximum 
day  or  annual  average  mass  effluent  standard".. 

(a)  The  following  limitations  shall  apply  to  the  bleach  plant  effluent  of  all  dischargers  not  using  a  TCF  process: 

Bleach  Plant  Effluej^ 


>' 


Pollutant  or  pollutant  property 


TCDD _... 

TCDF  

Chlorofonn 

Acetone 

Methyt  ethyl  ketone  

Methylene  chtoride  

thchtorosyringoi 

3.4.5-lrichtorocatechoi  __ 
3.4.6-thchtorocatecho<  .... 

3,4,5-trichkxoguaiacoi 

3,4,6-thchkxoguaiaco<  

4,5.6-thchk)roguaiacol  

2.4,5-tnch(orophend 

2,4,&-tnchkxophenoi 

tetrachkxocatechol  _ 

tetracMoroguatacoi  

2.3,4 ,6-tetrachk)rophenol 
pentachtorophenol  


Pretreatment  standards  for 
new  sources 


Maximum  for 
any  1  day 


300  ng/kkg  ... 
415  ng/kkg  ... 
10.1  g/kkg  .... 
35.1  g/kkg  .... 
1.89gM(g  .... 

ND 

218mg/kkg  .. 
5690mg/kkg 
180  mg/kkg  .. 
2230  mg/kkg 
97.7  mg/kkg  . 
400  mg/kkg  .. 

ND 

2180  mg/kkg 
554  mg/kkg  . 
134  m^kkg  . 
223  mg/kkg  . 
ND 


Monthly  aver- 
age 


N/A. 

N/A. 

7.06  grt*g. 

17.2  grt*g. 

1.04  g/kkg. 

N/A. 

N/A. 

N/A. 

N/A. 

N/A. 

N/A. 

N/A. 

N/A. 

N/A. 

N/A. 

hJ/A. 

N/A. 

N/A 


(b)  The  following  standards  shall  apply  to  the  discharge-to-the-POTW  effluent  of  all  dischargers  not  using  a  TCF 
process: 

Discharge-to-the-POTW 


Pretreatment  standards  for  new  sources 

PoOutanl  or  poOutant  propeny 

Continuous  dischargers 

h4on-continuo(n  dBCharg- 
ers 

Maximum  for 

any  1  day 

(kgrtckg) 

Monthly  aver- 
age (kgWtg) 

Maximum 

for  any  1 

day 

Annual  aver- 
age (kgM<g) 

AOX  

1.67 
118 

0.650 
84.1 

N/A 
N/A 

0553 

COO __ _ 

70.3 

(c)  The  following  standards  shall  apply  to  the  discharge-to-the-POTW  effluent  of  all  dischargers  using  a  TCF  process: 
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Alternative  Effluent  Standards  for  Faoutjes  Using  TCF  Processes 

fDischaige-to^he^^TW] 


Poiiutar4  or  poButant  parameter 


AOX 
COD 


Pretreatment  standards  for  new  sources 


Continuous  dischargers: 

kg/kkg  (or  pounds  per  1.000 

c)  of  product 


Maximum  for 
any  1  day 


0.1 
118 


Monthly  av- 
erage 


N/A 
84.1 


NorHX)ntirKX)us  disctiarg- 

ers;  kg/kkg  (or  pounds  per 

1.000  lb)  of  product 


Maximum 

for  any  1 

day 


0.1 
N/A 


Annual  av- 
erage 


N/A 
70J 


S  430.18    Best  management  practices  (BMPs). 

TTie  definitions  and  requirements  set  forth  in  40  CFR  §  430.03  apply  to  this  subpart 

Subpart  B— Bleached  Papergrade  Kraft  and  Soda  Subcategory 
843020    AppUcabWty;  description  of  the  bleached  Icran  and  soda  subcategory. 

nt  hltll^  ^«ft'^'°!l^  ^  '^'^.''"^P^rt  *^  apphcable  to  discharges  resulting  from  the  production  of  pulp  and  paper 
wo^^  f^       ^  ""**  soda  milU.  Th.s  subcategory  includes,  but  is  not  limited  to.  mills  that  produce  i  bfeaJhedkSt 
wood  pup  using  an  alkaline  sodium  hydroxide  and  sodium  sulfide  cooking  liquor.  This  subcateSrv  a IsT iSud« 
but  IS  not  l.mit«^  to.  m  lb  that  produce  bleached  soda  wood  p-lp  using  an  alkaline  sodium  hydro^rc«>TingliSuS" 

facimlLj"irtyTnVhrSin^^^^  V    ^ '''•'*•  ^*''^'-  ^:^'°^^-  -"^  «^^0-2^'  »he  c^ner  or  ^c5  o?  tSe 

taci  ity  must  certify,  in  the  NPDES  permit  application  or  pretreatment  baseline  monitoring  report,  that  chlorinV  or  chlorine- 

S  a  Z^7T  NmETrTir^  '?'  ^r^"  '''^"^'"^^  ^  ^**L"°";  **^«  °^«'  ""  ope^tor^'the  fiSli°y  mui  proviS^^ 
as  a  part  of  the  NPDES  permit  application  or  pretreatment  baseline  monitoring  report,  monitoring  results  for  threr^ 
Z^T^A  "^  plant  wastewater  samples  for  CDDs/CDFs  and  chlorinated  phenolics.  Snd  th^S  L^^  forchloS 
form  and  methylene  chloride.  Such  samples  shall  be  obtained  at  approximately  weekly  intervals.      ^  ^ 

nvJS  T~o»if^*^  V    P"***  materials  excluded  from  the  definition  of  process  wastewater  at  §430.01  into  publicly 

{430.21    SpectaHzsd  defmMoiis. 

to  tSwfp'Sr '  derinitions.  abbreviations,  and  methods  of  analysis  set  forth  in  40  CFR  401  and  430.01  shall  apply 

SS!S.gJ2!Sl5?!SSLT^ 

Except  as  providecl  in  40  CFR  125.30-125.32.  any  exisUng  point  source  subject  to  this  subpart  must  achieve  the 
nlSHl/^T'/rf"?"'  '«P^"«"g  the  degree' of  effluent  reduction  attai!Sle  by  the  a^icT^i^  of  Zl^ 
f.  Si  ^     .control  technology  currently  available  (BPT).  except  that  nonK:ontinuous  diihargers 'shaU Tot  be  subS 

cLnL  K™.T  l^y  ^""^  ■'"""^"y  «^«™8«  "«^  «f""ent  limitations  for  BOD,  and  "resThton-coSious  diLhareS 
shall  be  subject  to  the  annual  average  mass  effluent  Hmitations.  i>wa-u>ounuous  aiscnargers 


PoHutant  or  polhjtant  parameter 


BOOs. 
TSS  __ 


BPT  efluent  limitaliorw  (end-of-p^) 


Conlnuous  dischargers: 

ko/kkg  (or  pounds  per 

1 ,0CO  fc)  of  product 


Maximum 

for  any  1 

day 


4.26 
8.75 


I^Aonlhiy  Av- 
erage 


2.19 
3.89 


Norv-contm- 
uous  dis- 
chargers: 
artnuaT  aver- 
age: kg/kkg 
(or  pounds 
per  1.000 
t>)  of  prod- 
uct 


1.57 
2.72 


js!£t  .S!ls^!SI2^^ScI^"'*^  **^  *^ 

fnlln^o^^m  PTr  ^.  I"  ^  ^^  125  30-125.32.  any  existing  point  source  subject  to  this  subpart  must  achieve  the 
r^nv3  f  "^n  >»"|'t*tions  representing  the  degree  of  effluent  reduction  attaini>le  by  the  a^licatirti  of  h^  b^ 
conventional  pollutant  control  technology  (BCT).  The  limitations  shall  be  the  same  as  those  siScified  in  §430  22^ 
this  subpart  for  the  best  practicable  control  technology  currently  available  (BPT).  specmea  in  s  'ks^.ii  ot 

i^2!iSicSjSli^^ 

Except  as  provided  in  40  CFR  125.30-125.32.  any  existing  point  source  subject  to  this  subpart  must  achieve  the 
following  effluent  limitations  representing  the  degree  of  effluent  reduction  attainTble  by  the  a^ic^i^  of  !hrb^^ 
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available  technology  economically  achievable  (BAT),  except  that  non-continuous  dischargers  shall  not  be  subject  to 
the  monthly  average  mass  eflluent  limitations.  Non-continuous  dischargers  shall  be  subject  to  the  end-of-pipe  maximum 
day  or  annual  average  mass  effluent  limitations. 

(a)  The  following  limitations  shall  apply  to  the  bleach  plant  effluent  of  all  dischargers  not  using  a  TOF  process: 


Bleach  Plant  Effluent 


PoUutant  or  poHutant  property 


BAT  effluent  limitations 


Maximum  for 
any  1  day 


Monthly  aver- 
age 


TCOD 

TCDF  

Chloroform 

Acetone 

Methyl  ettiyl  ketone  

Methylene  chloride  

thchtorosyringol 

3,4,5-trichlorocatechol  ..... 

3,4,6-trichlorocatechol  

3,4,5-thchioroguaiacol  ..... 

3,4,6-trichloroguaiacol  

4,5,6-trichk>roguaiacol  ..... 

2,4,5-trichiorophenol 

2,4,&-tnchlorppher)Oi 

tetrachlorocatechol  , 

tetrachloroguaiacol  

2.3,4,6-tetrachkxophenol 
pentachloropherK)l  


NO 

359  ng/kkg  .. 
5.06g/M(g  ... 
43.0g/kkg  ... 
3.81  g/kkg  ... 
1.33g/kkg  ... 
218  mg/kkg  . 

ND 

ND 

ND 

ND 

ND 

ND 

78.6  mg/kkg 

ND 

ND 

ND 

ND 


N/A. 

N/A. 

2.01  g/kkg. 

21 .9  g/kkg. 

1.75  g/kkg. 

0.518  g/kkg. 

N/A. 

N/A. 

N/A. 

N/A. 

N/A. 

N/A. 

N/A. 

N/A. 

N/A. 

I^A. 

N/A. 

N/A. 


JM  The  following  limitations  shall  apply  to  the  end-of-pipe  effluent  of  all  dischargers  not  using  a  TCP  process: 

End-of-Pipe  Effluent 


BAT  effluent  limitatk>ns 

Pollutant  or  pollutant  property 

Continuous  dischargers 

Norvcontinuous  dtsctuirgers 

Maximum  tor 

any  1  day 

(kgrttkg) 

Monthly  aver- 
age (kg/kkg) 

Maximum  for 
any  1  day 

Annual  aver- 
age (kgMcg) 

AOX 

0.267 
35.7 
120    , 

0.156 
25.4 
76.3 

N/A 
N/A 
N/A 

0  143 

COO 

Color  

21.3 
71.2 

(c)  The  following  limitations  shall  apply  to  the  end-of-pipe  effluent  of  all  dischargers  using  a  TCP  process: 

Alternative  Effluent  Limitations  for  Faciuties  Using  TCP  Processes 

[End-of-Pipe  Effluent] 


V, 

BAT  effluent  limitations 

Pollutant  or  pollut£int  parameter 

Continuous  dischargers;  kg/ 

kkg  (or  pounds  per  1 .000  b) 

olprocuct 

Norvcontinoous  dischargers: 

kg/kkg  (or  pounds  per  1 ,000  lb) 

of  product 

Maximum  for 
any  1  day 

Monthly  av- 
erage 

Maximum  for 
any  1  day 

Annual  aver- 
age 

AOX  

0.1 
35.7 
120 

N/A 
25.4 
76.3 

0.1 

N/A 
N/A 

N/A 

COO „ 

21  3 

Color  

71.2 

§  430.25    New  source  performance  standards  (NSPS). 

Any  new  source  subject  to  this  subpart  must  achieve  the  following  new  source  performance  standards  (NSPS), 
except  that  non-continuous  dischargers  shall  not  be  subject  to  the  monthly  average  mass  effluent  standards.  Non-continuous 
dischargers  shall  be  subject  to  the  end-of-pipe  maximum  day  or  annual  average  mass  effluent  standards. 

(a)  The  following  limitations  shall  apply  to  the  bleach  plant  effluent  of  all  dischargers  not  using  a  TCP  process: 
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Bleach  Plant  Effluent 


PoMutant  or  pofflutant  property 


TCOD 

TCDF „„ „ ";; 

Acetone „„ 

Mettiylene  chkxide  

tnchlorosynngol ; 

3,4,5-trichkyocatechol  

3,4.6-trichk)focatechol  

3.4.5-trichk>roguatacol  

3.4.6-trichkxoguaiacol  

^.4,5^richk)rophenol 

2.4,6-trichtorophenol _ 

tetrachtorocatechd  _ 

tetractitofoguaiacol  

2.3.4.6-tetrachk)rophenol Z.Z1 

pentachtorophend  


(b)  The  following  standards  shall  apply  to  the  end-of-pipe  effluent  of  ail  dischargers: 


New  source  performance 
standards 


Maximum  for 
any  1  day 


ND 

329ngU(g 
IZOgMcg  . 

NO 

218  mg/kkg 

NO 

ND „.„ 

NO 

NO _. 

ND „ 

ND 

ND 

ND 

NO 

NO 


Momtily  aver- 
age 


N/A. 

N/A. 

6.09  g/kkg. 

N/A. 

N/A. 

N/A. 

N/A. 

N/A. 

N/A. 

J^A. 

N/A. 

N/A. 

N/A. 

Ulk. 

N/A. 


ENO-OF-PiPe 


Pollutant  or  pollutant  parameter 


XX), 

ss.. 


New  source  performance  standards 


ContimxKJS  dischargers; 

kg/kkg  (or  pounds  per 

1.000  to)  of  product 


Maximum 

for  any  1 

day 


0.726 
0.988 


Monthly  Av- 
erage 


0.365 
0.363 


(c)  The  following  standards  shall  apply  to  the  end-of-pipe  effluent  of  all  dischargers  using  a  TCP  process: 

ALTERNATIVE  EFaUENT  UMITATIONS  FOR  FAQUTIES  USING  TCF  PROCESSES 

[End-of-Pipe  Effluent) 


Nofvcontin- 
uousde- 
charoers; 
annual  aver- 
age; kg^g 
(or  pounds 
per  1.000 
lb)  of  prod- 
uct 


0.262 
0.241 


roUutant  or  pollutant  parameter 


/lOX 


New  source  performance  standards 


Continuous  dsctargers; 

kg/kkg  (or  pounds  per 

1.000  to)  of  product 


Maximum 

for  any  1 

day 


0.1 


Monthly  av- 
erage 


N/A 


Noo-continuous  d4schargefs: 

kg/kkg  (or  pounds  per  1 .000  to) 

of  product 


Maximum  for 
any  1  day 


0.1 


Annual  aver- 
age 


N/A 


1 430.26    PretrealnMnt  standards  for  existing  sources  (PSES) 

(a)  The  Allowing  limitations  shall  apply  to  the  bleach  plant  effluent  of  all  dischargers  not  using  a  TCP  process: 


Bleach  Plant  Effluent 


Pretreatmenl  standards  for 
existing  sources 


Maximum  for 
any  l  day 


Monttily  aver- 
age 


N/A. 
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Bleach  Piaht  Effluent— Continued 


Poikjtani  or  poflutant  property 


TCOF  

Chkxotorm 

Acetofie 

Methyl  ethyl  ketone  

Methytene  cWonde  

tnchkxosyrmgoi 

3.4,5-tnchk)rocatectx)l  ..... 
3,4.6-frich»orocatecho<  ..... 
3,4,&-tnchlorogLiatacol  ..... 
3,4,6-tnchloroguaiacoi  .... 
4,5,6-tnchk>roguaiaco4  .... 

2,4,5-trichk>ropher)Ol 

2.4,6-trichlOfophenol 

tetrachlofocatechoJ  

tetracNoroguaiacol  

2,3.4.6-tetrachlorophefX)t 
pentacNoropherx)! 


Pretreatment  standards  for 
existirtg  sources 


Maxtmum  for 
any  1  day 


359ng/kkg  .. 
5.06g/M(g  ... 
43.0g/Hkg  ... 
3.81  g/Kkg  ... 
1.33g/kkg  ... 
2l8mg/kkg  . 

ND 

ND 

NO 

NO  ...: 

NO 

ND 

78.6  mg/kkg 

NO 

NO 

NO 

NO  


Monthly  aver- 
age 


N/A. 

2.01  g/kkg. 

21.9g/kkg. 

1.75  g/kkg. 

0.518  g/kkg. 

N/A. 

N/A. 

N/A. 

N/A. 

N/A. 

N/A. 

N/A. 

N/A. 

N/A. 

N/A. 

N/A. 

N/A. 


(b)  The  following  standards  shall  apply  to  the  discharge-to-the-POTW  effluent  of  all  dischargers  not  using  a  TCP 
process: 

DiSCHARGE-TO-THE-POTW 


-r^ 


PoikJtanI  or  poUutant  property 


AOX  . 
COO  . 
Cotor 


Pretreatment  standards  for  existing  sources 


ContiTHious  dischargers 


Maximum  for 

any  1  day 

(kg/Vkg) 


0.267 
35.7 
120 


Monthly  aver- 
age (kg/kkg) 


0.156 
25.4 
76.3 


Norv-continuous  discharg- 
ers 


Maximum 

for  any  1 

day 


N/A 
N/A 
N/A 


Annual  aver- 
age (kg/kkg) 


0.143 
21.3 
71.2 


(c)  The  following  standards  shall  apply  to  the  discharge-to-the-POTW  eflluent  of  all  dischargers  using  a  TCP  process: 

Alternative  Effluent  Limitations  for  Faouties  Using  TCF  Processes 

(Oischarge-to-the-POTW] 


Pollutant  or  poitutant  parameter 


AOX  . 
COO  . 
Color 


Pretreatment  standards  for  existing  sources 


Continuous  dischargers;  k( 
kkg  (or  pounds  per  1,000  f>) 
of  product 


Maximum  fcx 
any  1  day 


0.1 
35.7 
120 


Mortthty  av- 
erage 


N/A 
25.4 
76.3 


Nor>-continuous  discharg- 
ers; kg/kkg  (or  pounds  per 
1,000 1>)  of  product 


Maximum 

for  any  1 

day 


0.1 
N/A 
N/A 


Annual  av- 
erage 


N/A 
21.3 
71.2 


§430.27    Pretraatmant  standards  for  new  sources  (PSNS). 

Except  as  provided  in  40  CFR  403.7,  any  new  source  subject  to  this  subpart  that  introduces  pollutants  into  a 
publicly  owned  treatment  works  must  comply  with  40  CFR  part  403  and  achieve  the  following  pretreatment  standards 
for  new  sources  (PSNS),  except  that  non-continuous  dischargers  shall  not  be  subject  to  the  monthly  average  mass  effluent 
standards.  Non-continuous  dischargers  shall  be  subject  to  the  discharge-to-the-POTW  maximum  day  or  annual  average 
mass  effluent  standards.  > 

(a)  The  following  limitations  shall  apply  to  the  bleach  plant  effluent  of  all  dischargers  not  using  a  TCF  process: 
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Bleach  Plant  Effluent 


PoHutartt  or  pollutanl  property 


IICDD „. 

JCOF 

Acetone 

Methylene  tiUMde  

tnctikxosyringol _ 

3,4,&-trichlorocatechol  .... 
3,4,6-trichk)rocatechol  ..„ 
3,4,5-trKhloroguaiacol  .... 
3,4,6-trichkxoguaiacol  .... 

2,4,5-trichk)ropherK)l 

2,4,6-trichlorophenol 

tetrachlorocatechol  

letrachk>roguaiacol  

2,3.4.6-tetrachioropheno) 
P|entachk)rophenol  


Pretreatment  standards  lor 
new  sources 


Maximum  for 
any  1  day 


NO 

329ng/kkg  . 
12.0  g/kkg  .. 

NO 

218m(^kkg 

NO 

NO 

NO  -..._ 

NO 

NO 

NO 

NO 

NO 

NO 


Monttily  aver- 
age 


N/A. 

N/A. 

6.09  g/kkg. 

N/A. 

N/A. 

N/A. 

N/A 

N/A. 

N/A. 

N/A. 

N/A. 

N/A. 

N/A. 

N/A. 

N/A. 


(b)  The  following  standards  shall  apply  to  the  discharge-to-the-POTW  effluent  of  all  dischargers  using  a  TCF  process: 

Alternative  Effluent  Umitations  for  Facilities  Using  TCF  Processes 

(Discharge-to-the-POTW] 


PoHutarrt  or  poMutant  parameter 


AOX 


Pretreatment  starxlards  tor  new  sources 


Continuous  dischargers; 

kg/kkg  (or  pourxte  per 

1,000  lb)  of  product 


Maximum 

for  any  1 

day 


0.1 


Monthly  av- 
erage 


N/A 


Non-continuous  discharg- 
ers; kg/kkg  (or  pounds  per 
1.0001b)  o«  product 


Maximum 

for  any  1 

day 


0.1 


Annual  av- 
erage 


N'A 


1430.28    Bast  management  practices  (BMPs). 

The  definitions  and  requirements  set  forth  in  40  CFR  §  430.03  apply  to  this  subpart. 

Subpart  C— Unbleached  Kraft  Subcategory 
k43a30    AppncabUitir;  description  of  the  unbtoschedkraflsubcaidgory. 

(a)  The  provisions  of  this  subpart  are  applicable  to  discharges  resulting  from  the  production  of  pulp  and  paper 
at  unbleached  krafl  mills.  This  subcategory  includes,  but  is  not  limited  to.  mills  that  produce  kraft  wood  pulp  without 
bleaching,  using  an  alkaline  sodium  hydroxide  and  sodium  sulfide  cooking  liquor.  This  subcategory  also  includes,  but 
is  not  limited  to.  mills  that  produce  both  unbleached  kraft  and  semi-chemical  wood  pulps  with  cross-recovery  processes. 

(b)  The  discharge  of  process  materials  excluded  from  the  definition  of  process  wastewater  at  §430.01  into  publicly 
owned  treatment  works  or  waters  of  the  United  States  without  an  NPDES  permit  or  individual  control  mechanism 
authorizing  such  discharge  is  expressly  prohibited. 

^430.31    Spsclalzsd  definitions. 

.     The  general  definitions,  abbreviations,  and  methods  of  analysis  set  forth  in  40  CFR  401  and  430.01  shall  apply 
p  this  subpart. 

1^30.32    Effluent  limitations  representing  the  degree  of  effluant  reduction  attalnal)le  by  the  application  of  the  t>est  practicable  control 
technology  currentty  available  (BPT). 

I  Except  as  provided  in  40  CFR  125.30-125.32.  any  existing  point  source  subject  to  this  subpart  must  achieve  the 
following  effluent  limitations  representing  the  degree  of  effluent  reduction  attainable  by  the  application  of  the  best 
practicable  control  technology  currently  available  (BPT).  except  that  non-continuous  dischargers  shall  not  be  subject 
to  the  maximum  day  and  monthly  average  mass  effluent  limitations  for  BOD,  and  TSS.  Non-continuous  dischargers 
shall  be  subject  to  the  annual  average  mass  effluent  limitations. 
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PoHutam  or  pollutant  parameter 


BOD, 
TSS  .. 


BPT  effluent  limitations  (endof-pipe) 


Continuous  dischargers; 

kg/kkg  (or  pourxls  per 

1.000  b)  of  product 


Maximum 

for  any  1 

day 


4A9 
8.14 


iMlontt^ty  av- 
erage 


1.90 
3.45 


Non-contin- 
uous dis- 
chargers; 
annual  aver- 
age; kg/kkg 
(or  pounds 
per  1.000 
K))  of  prod- 
uct 


1.32 
2.57 


f  430.33    Eflkient  ttmltatloii*  representlnfl  the  degree  of  effluent  reductioiwttalnabto  by  the  application  at  ttM  best  conventional 
pollutant  control  technology  (BCT). 

Except  as  provided  in  40  CFR  125.30-125.32.  any  existing  point  source  subject  to  this  subpart  must  achieve  the 
following  effluent  limitations  representing  the  degree  of  effluent  reduction  attainable  by  the  application  of  the  best 
conventional  pollutant  control  technology  (BCT).  The  limitations  shall  be  the  same  as  those  specified  in  §430.32  of 
this  subpart  for  the  best  practicable  control  technology  currently  available  (BPT). 

i  430.34    EWueot  llmltatlona  representing  the  degree  of  effluent  reduction  attainable  by  the  application  of  best  available  technology 
economicaUy  achievable  (BAT). 

Except  as  provided  in  40  CFR  125.30-125.32,  any  existing  point  source  subject  to  this  subpart  must  achieve  the 
following  effluent  limitations  representing  the  degree  of  effluent  reduction  attainable  by  the  application  of  the  best 
available  technology  economically  achievable  (BAT),  except  that  non-continuous  dischargers  shall  not  be  subject  to 
the  maximum  day  and  monthly  average  mass  effluent  limitations.  Non-continuous  dischargers  shall  be  subject  to  the 
annual  average  mass  effluent  limitations. 

Endof-Pipe  Effluent 


:7- 


Pollutant  or  polutant  parameter 


COO 


BAT  effluent  limitations 


Continuous  dischargers; 

kg/kkg  (or  pounds  per 

1,000  lb)  of  product 


Maximum 

for  any  1 

day 


40.2 


Monthly  a 
erage 


24.6 


Norvcontin- 
uous  dis- 
chargers; 
annual  aver- 
age; kg/kkg 
(or  pounds 
per  1,000 
lb)  of  prod- 
uct 


20.8 


{430.35    New  source  performance  Standards  (NSPS).  ^ 

Any  new  source  subject  to  this  subpart  must  achieve  the  following  new  source  performance  standards  (NSPS), 
except  that  non-continuous  dischargers  shall  not  be  subject  to  the  maximum  day  and  monthly  average  mass  effluent 
standards.Non-continuous  dischargers  shall  be  subject  to  the  annual  average  mass  effluent  standards. 


Endof-Rpe  Effluent 


Pollutant  or  pollutant  parameter 


BOO, 
TSS  . 
COO 


New  source  performarKe  standards 


Continuous  cfischargers;  kg/ 

kkg  (or  pounds  per  1 ,000  lb) 

of  product 


Maximum  for 
any  1  day 


1 


0.736 
1.87 
40.2 


Monthly  aver- 
age 


0.315 
0.892 
24.6 


Noivcor^inu- 
ous  discharg- 
ers; annual 
average;  kg/ 

kkg  (or 

pounds  per 

1,000  ft))  of 

product 


0.236 
0.685 
20.8 


{430^    Pretieatment  standards  for  existing  sources  (PSES). 

Except  as  provided  in  40  CFR  403.7  and  403.13,  any  existing  source  subject  to  this  subpart  that  introduces  pollutants 
into  a  publicly  owned  treatment  works  must  comply  with  40  CFR  part  403  and  achieve  the  following  pretreatment 
standards  for  existing  sources  (PSES),  except  that  non-continuous  dischargers  shall  not  be  subject  to  the  maximum 
day  and  monthly  average  mass  effluent  standards.  Non-continuous  dischargers  shall  be  subject  to  the  discharge-to-the- 
POrW  annual  average  mass  effluent  standards. 
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DISCHARGE-TO-THE-POTW 


Pollutant  or  pollutant  parameter 


Pretreatment  standards  for  existing 
sources 


Continuous  dischargers; 

kg/kkg  (or  pounds  per 

1,000  lb)  of  product 


Maximum 

for  any  1 

day 


C|0. 


402 


Monthly  Av- 
erage 


24  6 


Norvcorrtirv 
uous  dis- 
chargers; 
annual  aver- 
age; kg/kkg 
(or  pounds 
per  1.000 
to)  of  prod- 
uct 


208 


§  430.37    Pretreatment  standards  for  new  sources  (PSNS). 

Except  as  provided  in  40  CFR  403.7,  any  new  source  subject  to  this  subpart  that  introduces  pollutants  into  a 
publicly  owned  treatment  works  must  comply  with  40  CFR  part  403  and  achieve  the  following  pretreatment  standards 
far  new  sources  (PSNS),  except  that  non-continuous  dischargers  shall  not  be  subject  to  the  maximum  day  and  monthly 
average  mass  effluent  standards.  Non-continuous  dischargers  shall  be  subject  to  the  discharge-to-the-POTW  annual  average 
mass  standards. 

Discharge-to-the-POTW 


Pollutant  or  poilutant  parameter 


COD 


Pretreatment  starxlards  for  existing 
sources 


Continuous  dischargers; 

kg/kkg  (or  pounds  per 
1,000  lb)  of  product 


Maximum 

for  any  1 

day 


40.2 


Monthly  av- 
erage 


24.6 


Nor»-conbrv 
uous  dis- 
chargers; 
annua)  aver- 
age, kg/Kkg 
(or  pounds 
per  1,000 
to)  of  prod- 
uct 


20.8 


§430.38    Best  management  practices  (BMPs). 

The  definitions  and  requirements  set  forth  in  40  CFR  §  430.03  apply  to  this  subpart. 

Subpart  D — Dissolving  Sulfite  Subcategory 

§430.40    Applicability:  description  of  the  dIssoNing  sulfite  sut>category. 

!  (a)  The  provisions  of  this  subpart  are  applicable  to  discharges  resulting  from  the  production  of  pulp  and  paper 
at  dissolving  sulfite  mills.  This  subcategory  includes,  but  is  not  limited  to.  mills  using  acidic  cooking  liquors  of  calcium, 
magnesium,  ammonium,  or  sodium  sulfites.  This  subcategory  includes  mills  that  manufacture  dissolving  grade  sulfite 
pulps  and  papergrade  sulfite  pulps  at  the  same  site. 

(b)  To  qualify  for  alternative  limitations  at  §430.44,  §430.45,  §430.46,  and  §430.47,  the  owner  or  operator  of  the 
facility  must  certify,  in  the  NPDES  permit  application  or  pretreatment  baseline  monitoring  report,  that  chlorine  or  chlorine- 
containing  compounds  are  not  used  for  pulp  bleaching.  In  addition,  the  owner  or  operator  of  the  facility  must  provide, 
as  a  part  of  the  NPDES  permit  application  or  pretreatment  baseline  monitoring  report,  monitoring  results  for  three 
composite  bleach  plant  wastewater  samples  for  CDDs/CDFs  and  chlorinated  phenolics.  and  three  grab  samples  for  chloro- 
form and  methylene  chloride.  Such  samples  shall  be  obtained  at  approximately  weekly  intervals. 

(c)  The  discharge  of  process  materials  excluded  from  the  definition  of  process  wastewater  at  §430.01  into  publicly 
owned  treatment  works  or  waters  of  the  United  States  without  an  NPDES  permit  or  individual  control  mechanism 
authorizing  such  discharge  is  expressly  prohibited. 

§430.41    Specialized  definitions. 

I     The  general  definitions,  abbreviations,  and  methods  of  analysis  set  forth  in  40  CFR  401  and  430.01  shall  apply 
to  this  subpart. 

§  430.42    Effluent  limitations  representing  the  degree  d  effluent  reduction  attainable  by  the  application  of  the  best  practicable  control 
technology  currently  available  (BPT).  '^ 

Except  as  provided  in  40  CFR  125.30-125.32,  any  existing  point  source  subject  to  this  subpart  must  achieve  the 
following  effluent  limitations  representing  the  degree^  of  effluent  reduction  attainable  by  the  application  of  the  best 
practicable  control  technology  currently  available  (BPT),  except  that  non-continuous  disciiargers  shall  not  be  subject 
to  the  maximum  day  and  monthly  average  mass  effluent  limitations  for  BOD3  and  TSS.  Non-continuous  dischargers 
shall  be  subject  to  the  annual  average  mass  effluent  limitations. 
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PoUutafK  or  poHutani  parameter 


BOO, 
TSS  _ 


BPT  eflluenl  limitatior«  (end-o(-pipe) 


ContirHJOus  dischargers; 
kg/kkg  (or  pourxls  per 
S)  of  product 


Maximum 

for  any  1 

day 


25.6 
23.3 


Monthly  av- 
erage 


14.1 
11.8 


Norvcontinu- 
ous  discharg- 
ers; anrxiaJ 
average;  kgl 

kkg(or 

pourxlsper 

1.000  ft>)o( 

product 


11.7 
9.44 


|43a43    EmuentNmltationsrapfMenttngthadagrMofamuefitrwJuctionattainablabythaappticat^ 

poHutant  control  technology  (BCT).  " 

Except  as  provided  in  40  CFR  125.30-125.32.  any  existing  point  source  subject  to  this  subpart  must  achieve  the 
following  effluent  limitations  representing  the  degree  of  effluent  reduction  attainable  by  the  application  of  the  best 
conventional  pollutant  control  technology  (BCT).  The  limitations  shall  be  the  same  as  those  specifled  in  §430.42  of 
this  subpart  for  the  best  practicable  control  technology  currently  available  (BPT). 

f43a44    Effluent  Umnattonareprvsantlng  the  degree  of  amuent  reduction  atlainaMe  by  the  application  of  best  available  technok^ 
ecoftomlcally  achievable  (BAT). 

Except  as  provided  in  40  CFR  125.30-125.32,  any  existing  point  source  subject  to  this  subpart  must  achieve  the 
following  effluent  limitations  representing  the  degree  of  effluent  reduction  attainable  by  the  application  of  the  best 
available  technology  economically  achievable  (BAT),  except  that  non-continuous  dischargers  shall  not  be  subject  to 
the  maximiun  day  and  monthly  average  mass  effluent  limitations.  Non-continuous  dischargers  shall  be  subject  to  the 
end-of-  pipe  maximum  day  or  annual  average  mass  effluent  limitations. 

(a)  The  following  limitations  shall  apply  to  the  bleach  plant  effluent  of  all  dischargers  not  using  a  TCP  process: 

>'  Bleach  Pijvnt  Effluent 


PoManl  or  polulani  property 


TCOO 

TCOF  

Chlorotarm 
Acetone 


Methyl  ethyl  ketone  .»«».. 
Methylerw  chloride  .„...« 
Wchtorosyrngol  — ......... 

3.4.5michforocatechol  ^ 
3,4,64richiorocatechol  _.., 
3.4,S^rlchlofoguaiacol  — 
3,4.6-trichloroguaiacol  — 
4,5.6-lrichloroguaiacol  — 

2,4,&-trichlorophencl 

2.4,6-trichlorophenol 

tetrachlorocatechol  ......._ 

tetrachforoguaiacol 

2,3,4.6-tetrachtorophenol 
penlachlorophenol 


BAT  effluent  limitations 


Maximum  for 
any  1  day 


NO 

1370ngM(g  . 

232  gMcg  

1.620  gM(g  ... 

SOSg/kkg  

I5.8g/M(g 

2l8mg/l(kg  ... 

NO 

NO 

NO 

NO 

NO 

NO 

1,500  mg/Kkg 

NO 

881  mg/Kkg  .. 

NU  •••••■■••>•.•••• 
NO 


iMlonlhly  aver- 
age 


N/A. 

N/A. 

74.4g/kkg. 

688gM(g. 

167g/kkg. 

4.77g/kkg. 

N/A. 

N/A. 

N/A. 

N/A. 

N/A. 

N/A. 

N/A. 

N/A. 

N/A. 

N/A. 

N/A. 

N/A. 


(b)  The  following  limitations  shall  apply  to  the  end-of-pipe  effluent  of  all  dischargers  not  using  a  TCP  process: 

End-of-Pipe  Effluent 


BAT  effluent  bmitatiorts 

Continuous  dtecttargers 

Non-continuous 
dischargers 

PoNutanl  or  potutani  property 

Maximum 
toranyl 

(kgMcg) 

Monthly  av- 
erage 
(KgMig) 

Maximum 

for  any  1 

day 

Annual  av- 
erage 
(kgrtig) 

AOX  

3.13 

1.39 

N/A 

122 

(c)  The  following  limitations  shall  apply  to  the  end-of-pipe  effluent  of  all  dischargers  using  a  TCP  process: 
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AOX 


Alternative  Effluent  Limitations  for  FACiLmES  Using  TCP  Processes 

(End-ol-Pipe  Effluent] 


Pollutant  or  pollutani  parameter 


BAT  effluent  limitatiorts 


Continuous  dischargers; 

kg/kkg  (or  pounds  per 

LOGO  lb)  of  product 


Maximum 

(or  any  1 

day 


0.1 


Monthly  av- 
erage 


N/A 


Non-continuous  discharg- 
ers; kn/kkg  (or  pounds  per 

1,000 1>)  of  product 


Maximum 

tor  any  1 

day 


0.1 


Annual  av- 


N/A 


$  43a45    New  source  performance  standards  (NSPS). 

jiAny  new  source  subject  to  this  subpart  must  achieve  the  following  new  source  performance  standards  (NSPS), 
except  that  non-continuous  dischargers  shall  not  be  subject  to  the  monthly  average  mass  effluent  limitations.  Non- 
continuous  dischargers  shall  be  subject  to  the  end-of-pipe  maximum  day  or  annual  average  mass  effluent  standards, 
(a)  The  following  limitations  shall  apply  to  the  bleach  plant  effluent  of  all  dischargers  not  using  a  TCP  process: 

Bleach  Plant  Effluent 


TCOO 

TCOF  „. 

Chtorolorm 

Aoetorw „ „ 

Methyl  ethyl  ketone 

Methylene  chtorida 

trichlorosyringol 

3.4.5-thchtorocalechol  

3.4.6-trichk)rocatechol  

3.4.5-trichtoroguaiacol 

3.4.6-trichtoroguaiacol  

4,5.6-trichtoroguaiacol 

2.4>«ict)toropherN]i  .„ 

2,4j6-tnchlorophenol ». 

tenchtorocalechol 

tetrachtoroguaiacol 

2.3.4,6-tetrachlorophenol .. 
penlachlorophenol 


f4ew  source  peflormance 
standards 

Maximum  tor 

Monthly  aver- 

any 1  day 

age 

NO 

N/A. 

1,870ngAckg  . 

N/A. 

232g/kkg  

74.4  g/kkg. 

1,620  grttkg  ... 

688gM(g. 

505grt<kg  

167gA(kg. 

16.8  gfkkg 

4.7^grt(kg. 

218mgM(g  ... 

N/A. 

NO 

N/A. 

NO „ _ 

N/A. 

NO _ 

n/a: 

NO _ 

N/A. 

NO 

N/A. 

NO 

N/A. 

1,500  mgMcg 

N/A. 

NO 

N/A. 

881  mg/kkg  ... 

N/A 

NO 

N/A. 

NO 

N/A. 

(b)  The  following  standards  shall  apply  to  the  end-of-pipe  effluent  of  all  dischargers: 

End-of-Pipe 


Polkitant  or  pollutant  parameter 


BOO, 
TSS  .. 


New  source  performance  standards 


Continuous  dischargers; 
xpoundsper 
3)  of  product 


tsagsjr''^ 


MaxiTTHim 

tor  any  1 

day 


25.6 
23.3 


Monthly  av- 
erage 


14.1 
11.8 


Nor>-continu- 
ous  discharg- 
ers; 
annual  aver- 
age; kg/kkg 

(or  pounds 
per  1.000  to) 

of  product 


11.7 
9.44 


(c)  The  following  standards  shall  apply  to  the  end-of-pipe  effluent  of  all  dischargers  not  using  a  TCP  process: 
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Eno-of-Pipe  Effluent 


PoUutani  or  poSutant  property 


AOX 


New  source  peflormance  standards 


Continuous  dischargers 


Maximum 

for  any  1 

day  (kg/kkg) 


3.13 


Annual  av- 
erage (kg^ 
Kkg) 


1.39 


Non-continuous  discharg- 
ers 


Maximum 

for  any  1 

day 


N/A 


Annua!  ^^ 

erage  (kg/ 

kkg) 


1.22 


(d)  The  following  standards  shall  apply  to  the  end-of-pipe  effluent  of  all  dischargers  using  a  TCF  process: 

Alternative  Effluent  Umitations  for  Faciuties  Usjng  TCF  Processes 

(EndcM^ipa  EMueit] 


Pollutanl  or  pollutant  parameter 


AOX  .. 


New  source  performance  standards 


Continuous  dnchargers; 
kcAkg  (or  pounds  per 

T.OMb)  of  product 


Maximum 

forar^  1 

day 


i. 


0.1 


Monthly  av- 
erage 


N/A 


Non-continuous  discharg- 
ers: kg/kkg  (or  pounds  per 
1.000  ft>)  or  product 


Maximum 

(or  any  1 

day 


0.1 


Annual  av- 
erage 


N/A 


f43a4«    Pietr— twent  «tandard«  for  eidtiog  »oufcee  (l>SES).  tRe«erv>dl 
SilSO.47    Prelreatment»taodards  lor  new  source*  (PSNS). 

Except  as  provided  in  40  CFR  403.7.  any  new  source  subject  to  this  subpart  that  introduces  pollutants  into  a 
publicly  owned  treatment  works  must  comply  with  40  CFR  part  403  and  achieve  the  following  pretreatment  standards 
for  new  «ouroes  (PSNS).  except  that  non-conUnuous  dischargers  shall  not  be  subject  to  the  monthly  average  mass  effluent 
standards.  Non-continuous  dischargers  shall  be  subject  to  the  discharge-to-the-POTW  maximum  day  or  annual  average 

mass  effluent  standards. 

(a)  The  following  limitations  shall  apply  to  the  bleach  plant  effluent  of  all  dischargers  not  using  a  TCF  process: 

Bleach  Plant  Effluent 


Pollutant  or  poiutani  property 


TCOO „...- 

TCOF  

Ctilorotorm  ...„......._..~~.... 

Acetone 

Methyl  ethyl  ketone  

Methylene  chtorkle 

trichtorosyrlnQol _ 

3.4.5^richlorocatechol  — 
3.4.6-tiichlorocatechoi  — 
3,4.5-tnchk)roguaiaca<  ..-. 

3,4.6-<richk)roguaiacol  

4.5.&«k:hloroguaiacol 

2.4,5^iichk)ropheno> 

2,4,6-trichlorophenol 

tetrachlorocatechol  ~ 

tetractitoroguaiacol  - 

2.3.4,6-tetrachtorophenoi 
pentachk¥opheno< 


Pretreatment  standards  for 
new  sources 


Maximum  for 
any  1  day 


l^kxiMy  aver- 
age 


ND 

N/A. 

1370ngfkkg  . 

N/A. 

232  gfl*g  

74.4  gfkkg. 

1.620  g/kkg  ... 

688  g/kkg. 

SOSgWcg  

l67gMcg. 

15.8  g/kkg  

4.77grt(kg. 

218mg/kkg  ... 

N/A. 

ND 

N/A. 

ND 

N/A. 

ND 

N/A. 

ND 

N/A. 

ND 

N/A. 

ND 

N/A. 

1.500  mg/kkg 

N/A. 

ND 

N/A. 

881  mg/kkg  ... 

N/A. 

ND ..- 

N/A. 

NO 

N/A. 

(b)  The  following  limitations  shall  apply  to  the  discharge-to-the-POTW  effluent  of  all  dischargers  not  using  a  TCF 
process: 
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Discharge-to-the-POTW 


Pollutant  or  pollutant  property 


AOX 


Pretreatment  starxjards  (or  new  sources 


Continuous  dischargers 


Maximum 
for  any  1 

day 
(kg/JAg) 


3.13 


Monthly  av- 
erage 
(kgrtckg) 


1.39 


Norvcontinuous  discharg- 
ers 


Maximum 

for  any  1 

day 


N/A 


AnrHial  av- 
erage 
(kgWtg) 


1.22 


(c)  The  following  standards  shall  apply  to  the  discharge-to-the-POTW  effluent  of  all  dischargers  using  a  TCF  process: 

Alternative  Effluent  Limitations  for  Faciuties  Using  TCF  Processes 

pischarge-to-the-POTW] 


Pollutant  or  pollutant  parameter 


AOX 


Pretreatment  standards  for  new  sources 


ContirKKXiS  dischargers; 

kg/kkg  (or  fxxjnds  per 

1 .000  lb)  of  product 


Maximum 

for  any  1 

day 


0.1 


Monthly  av- 
erage 


N/A 


Norvcontinuous 

dischargers;  kg/kkg  (or 

pounds  per  1 ,000  h)  of 

product 


Maximum 

for  any  1 

day 


0.1 


Annual  av- 
erage 


N/A 


S  430.48    Best  management  practices  (BMPs). 
I  The  definitions  and  requirements  set  forth  in  40  CFR  §  430.03  apply  to  this  subpart. 

Sut>pan  E — Papergrade  Sulfite  Sut>category 
S  430.50    Applicability;  descrtptioil  of  tt>e  papergrade  sulfite  subcategory. 

(a)  The  provisions  of  this  subpart  are  applicable  to  discharges  resulting  ^m  the  production  of  pulp  and  paper 
at  papergrade  sulfite  mills.  This  subcategory  includes,  but  is  not  limited  to,  mills,  with  or  without  brightening  or 
bleaching,  using  an  acidic  cooking  liquor  of  calcium,  magnesium,  ammonium,  or  sodium  sulfites. 

1 1  (b)  To  qualify  for  alternative  limitations  at  §430.54,  §430.55,  §430.56,  and  §430.57,  the  owner  or  operator  of  the 
facility  must  certify,  in  the  NPDES  permit  application  or  pretreatment  baseline  monitoring  report,  that  chlorine  or  chlorine- 
containing  compounds  are  not  used  for  pulp  bleaching.  In  addition,  the  owner  or  operator  of  the  facility  must  provide, 
as  a  part  of  the  NPDES  permit  application  or  pretreatment  baseline  monitoring  report,  monitoring  results  for  three 
composite  bleach  plant  wastewater  samples  for  CDDs/CDFs  and  chlorinated  phenolics,  and  three  grab  samples  for  chloro- 
form and  methylene  chloride.  Such  samples  shall  be  obtained  at  approximately  weekly  intervals. 

(c)  The  discharge  of  process  materials  excluded  ht)m  the  definition  of  process  wastewater  at  §430.01  into  publicly 
ed  treatment  works  or  waters  of  the  United  States  without  an  NPDES  permit  or  individual  control  mechanism 
ajuthorizing  such  discharge  is  expressly  prohibited. 

§430.51    Specialized  definitions. 

The  general  definitions,  abbreviations,  and  methods  of  analysis  set  forth  in  40  CFR  401  and  430.01  shall  apply 
to  this  subpart. 

§  430.52    Effluent  limitations  representing  the  degree  of  effiuent  reduction  attainable  by  the  application  of  ttte  best  practicable  control 
technology  currently  available  (BPT). 

\  Except  as  provided  in  40  CFR  125.30-125.32,  any  existing  point  source  subject  to  this  subpart  must  achieve  the 
iwlowing  effluent  limitations  representing  the  degree  of  effluent  reduction  attainable  by  the  application  of  the  best 
practicable  control  technology  currently  available  (BPT),  except  that  non-continuous  dischargers  shall  not^'be  subject 
to  the  maximum  day  and  monthly  average  mass  effluent  limitations  for  BODj  and  TSS.  Non-continuous  dischargers 
shall  be  subject  to  the  annual  average  mass  effluent  limitations. 


lorm 

en  me 
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PoBulanI  or  polularl  parameter 


BOD, 

TSS 


BPT  eflluent  Nmitations  (endof-pipe) 


Continuous  dischargers: 

kaiykq  (or  pounds  per 

T.OW  to)  o(  product 


Maximum 

for  any  1 

day 


9.56 
14.8 


MontNy  av- 
erage 


Norvcontin- 
uousdis- 


aver- 
age:  kgftfkq 
(or  pourvls 
perl.OOO 
i>)  o(  prod- 
uct 


4.83 
6.75  I 


3.60 
4.74 


$430.53    EffHientilmitatkmsr«preMnltitgth«d6grMOf«inu6ntraductionattainat)to 
poMutant  controt  tadinotogy  (BCT). 

Except  as  provided  in  40  CFR  125.30-125.32.  any  existing  point  source  subject  to  this  subpart  must  achieve  the 
following  effluent  limitations  representing  the  degree  of  effluent  reduction  attainable  by  the  application  of  the  best 
conventional  pollutant  control  technology  (BCT).  The  limitations  shall  be  the  same  as  those  specified  in  §430.52  of 
this  subpart  for  the  best  practicable  control  technology  currently  available  (BPT). 

143034    Efnu6(rtlnMaaonsr«pf«MntingttM  degree  of  effluMitrwluclion  attainable  l>y  the  applka^ 
•conomtcally  actiievable  (BAT). 

Except  as  provided  in  40  CFR  125.30-125.32.  any  existing  point  source  subject  to  this  subpart  must  achieve  the 
following  effluent  limitations  representing  the  degree  of  effluent  reduction  attainable  by  the  application  of  the  best 
available  technology  economically  achievable  (BAT),  except  that  non-continuous  dischargers  shall  not  be  subject  to 
Ihe  monthly  average  mass  effluent  limitations.  Non-continuous  dischargers  shall  be  subject  to  the  end-of-pipe  maximum 
day  or  annual  average  mass  effluent  limitations. 

Eno-of-Pipe  Effluent 


PoNutanI  or  poMulant  parameter 


AOX  

COO  . 


BAT  eflueni  HmNaiioitt 


Continuous  dnchargers; 
(orpoundaper 
3)  o(  product 


•OiS 


Maximun) 

for  any  1 

day 


0.1 
144 


Monthly  Av- 
erage 


N/A 
71.2 


Non-conUnuous 

dschargers;  kg/kfca  (or 

pounds  per  1.000  i>)  of 

product 


Maximum 

for  any  1 

day 


0.1 


Annual  av- 


N/A 
63.7 


f430iS6   New  Murce  panomwnce  atandanto  fffSPS). 

Any  new  source  subject  to  this  subpart  must  achieve  the  following  new  source  performance  standards  (NSPS). 
except  that  non-continuous  dischargers  shall  not  be  subject  to  the  monthly  average  mass  effluent  standards.  Non-continuous 
dischargers  shall  be  subject  to  the  end-of-pipe  maximum  day  or  annual  average  mass  effluent  standards. 

End-of-Pipe  Effluent 


PolManl  or  polUant  parameter 


BOD, 
TSS  - 


New  source  performance  standards 


Coninuous  dtochargers; 

kfMna  (or  pounds  per 

1,000  M  of  product 


Ma*iii>um 

for  any  1 

day 


4.90 
7.81 


Monthly  av- 
erage 


2JS7 
3.22 


Armuai  av- 
erage; kg/ 

kkg(or 
pouridsper 

product 


1.96 
2.42 
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End-of-Pipe  Effluent 


F>ollutant  or  pollutant  parameter 


46x 

COD 


New  source  per1ormarK:e  standards 


Continuous  dischargers; 

kg/kkq  (or  pounds  per 

I.OOO  K>)  of  product 


Maximum 

for  any  1 

day 


0.1 
144 


Monthly  av- 
erage 


N/A 
71.2 


NorvcontirxxxB  discharg- 
ers; 
fcg/kkg  (or  pounds  per 
1,000  b)o(  product 


Maximum 

kxany  1 

day 


01 
N/A 


Annual  av- 
erage 


N/A 
63.7 


§  430.56    Pratreatment  standards  for  axistlrtg  sources  (PSES). 

]\  Except  as  provided  in  40  CFR  403.7  and  403.13,  any  existing  source  subject  to  this  subpart  that  introduces  pollutants 
ihto  a  publicly  owned  treatment  works  must  comply  with  40  CFR  part  403  and  achieve  the  following  pretreatment 
standards  for  existing  sources  (PSES),  except  that  non-continuous  dischargers  shall  not  be  subject  to  the  monthly  average 
mass  effluent  standards.  Non-continuous  dischargers  shall  be  subject  to  the  discharge-to-the-POTW  maximum  day  or 
annual  average  mass  effluent  standardri. 

Discharge-to-the-POTW 


Pottutant  or  poOutarrt  parameter 


AOX 
COD 


Pretreatment  standards  tor  existing  sources 


Continuous  dischargers; 

kg^kg  (or  pounds  per 

1,000 1>)  of  product 


Maximum 

for  any  1 

day 


0.1 
144 


Monthly  av- 
erage 


N/A 
71.2 


NofKx>nttnuous  discharg- 
ers; kg/kkg  (or  pounds  per 
1.000  b)  of  product 


Maximum 

tor  any  1 

day 


0.1 

N/A 


Annual  av- 
erage 


N/A 
63.7 


9430.57    Pretraatment  stMidardstor  new  sourcM  (PSNS). 

Except  as  provided  in  40  CFR  403.7,  any  new  source  subject  to  this  subpart  that  introduces  pollutants  into  a 
publicly  owned  treatment  works  must  comply  with  40  CFR  part  403  and  achieve  the  following  pretreatment  standards 
far  new  sources  (PSNS),  except  that  non-continuous  dischargers  shall  not  be  subject  to  the  monthly  average  mass  efRuent 
standards.  Non-continuous  dischargers  shall  be  subject  to  the  discharge-to-the  POT\V  maximum  day  or  annual  averaee 


mass  effluent  standards. 


Discharge-to-the-POTA^ 


Pollutant  or  poikitant  paran>eter 


AOX 
COD 


Pretreatment  standards  for  new  sources 


Continuous  dischargers; 

kg/kkg  (or  pounds  per 

1,000  lb)  of  product 


Maximum 

for  any  1 

day 


0.1 

144 


Monthly  av- 
erage 


N/A 
71.2 


Non-continuous  discharg- 
ers; kg/kkg  (or  pour>ds  per 
1,000  lb)  o(  product 


Maximum 

for  any  1 

day 


01 

N/A 


Armuat  av- 
erage 


63.7 


9430.58    Best  management  practices  (BMPs). 

The  definitions  and  requirements  set  forth  in  40  CFR  §  430.03  apply  to  this  subpart. 

Subpart  F— Semi-Chemical  Subcategory 
{  430.60    AppOcabWly;  descrtptfon  of  the  seml-chemlcal  subcategory. 

(a)  The  provisions  of  this  subpart  are  applicable  to  discharges  resulting  from  the  production  of  pulp  and  paper 
at  semi-chemical  mills.  This  subcategory  includes,  but  is  not  limited  to,  mills  producing  bleached  or  unbleached  pulp 
fipom  wood  chips  under  pressure  using  a  variety  of  cooking  liquors,  including  but  not  limited  to  neutral  sulfite  semi- 
chemical  (NSSC),  sulfur  free  (sodium  carbonate),  green  liquor,  and  Permachem*'  Mills  producing  both  semi-chemical 
wood  pulp  and  unbleached  kraft  wood  pulp  at  the  same  site  using  a  cross-recovery  system  are  included  in  the  unbleached 
kraft  subcategory. 

(b)  The  discharge  of  process  materials  excluded  from  the  definition  of  process  wastewater  at  §430.01  into  publicly 
o%vned  treatment  works  or  waters  of  the  United  States  without  an  NPDES  permit  or  individual  control  mechanism 
authorizing  such  discharge  is  expressly  prohibited. 
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|430i61    BpacMUad  dallnltioiw. 

The  wneral  definitions,  abbreviations,  and  methods  of  analysis  set  forth  in  40  CFR  401  and  430.01  shall  apply 
to  this  subpart. 

1430.62   EWuantiwItetlonawpwMntlng  the  dagreeofeWuerrtreductton  attainable  by  t^ 
tacbnology  currantty  awallBbIa  (BPT). 

Except  as  provided  In  40  CFR  125.30-125.32.  any  existing  point  source  subject  to  this  subpart  must  adiieve  the 
following  effluent  limitations  represenUng  the  degree  of  effluent  reducUon  attainable  by  the  application  of  the  best 
practicable  control  technology  currently  available  (BPT).  except  that  non-continuous  dischargere  shall  not  be  subject 
to  the  maximum  day  and  monthly  average  mass  effluent  limitations  for  BOD5  and  TSS.  Non-continuous  dischargers 
shall  be  subject  to  the  annual  average  mass  effluent  limitations. 


PolulanI  or  poNutanI  parameter 


BOOs 

TSS 


BPT  effluent  bmitations  (end-of-pipe) 


Continuous  dischargers: 
(orpoun^per 
3)  of  product 


tsais 


Maximuni 

for  any  1 

day 


2.96 
6.71 


Monthly  Av- 
erage 


1.43 
2.90 


f4on-€on(inu- 

ousdscharg- 

ers;  annuaJ 

average:  k^ 

Wig  (or 

pounds  per 

1.000  K>)  of 

product 


0.971 
1.96 


1 430.63   Effluent  Mmltatlona  repiMentlng  ttie  degree  of  effkieot  reduction  attainable  by  the  application  of  the  best  conventional 
poNutant  control  technology  (BCT). 

Except  as  provided  in  40  CFR  125.30-125.32.  any  existing  point  source  subject  to  this  subpart  must  achieve  the 
following  effluent  limitations  representing  the  degree  of  effluent  reduction  attainable  by  the  application  of  the  best 
conventional  pollutant  control  technology  (BCT).  The  limitations  shall  be  the  same  as  those  specified  in  §430.62  of 
this  subpart  for  the  best  practicable  control  technology  currently  available  (BPT). 

»4te.64    Effluent  Hmltations  repreeenting  the  degree  of  affluent  reduction  attainable  by  the  application  of  best  available  technology 
economicany  achievable  (BAT). 

Except  as  provided  in  40  CFR  125.30-125.32.  any  existing  point  source  subject  to  this  subpart  must  achieve  the 
following  effluent  limitations  representing  the  degree  of  effluent  reduction  attainable  by  the  application  of  the  best 
available  technology  economically  achievable  (BAT),  except  that  non-continuous  dischargers  shall  not  be  subject  to 
the  maximum  day  and  monthly  average  mass  effluent  limitations.  Non-continuous  dischargers  shall  be  subject  to  the 
end-of-pipe  annual  average  mass  effluent  limitations. 

ENOOF-PIPE  EFFLUEhfT 


Pollutant  or  pollutant  parstfneter 


BAT  effluent  limitalions 


Continuous  dischargers: 

kg/Vkg  (or  pounds  per 

1  ,(>0O  lb)  of  product 


Maximum 

for  any  1 

day 


COO 


zi 


40.2 


Monthly  av- 
erage 


24.6 


Nort-contin- 
uousdis- 


aver- 
age:l(g/l(kg 
(or  pounds 
per  1.000 
K))  of  prod- 
uct 


20.8 


1430.65   New  source  performance  atandartto  (NSJPS). 

Any  new  source  subject  to  this  subpart  must  achieve  the  following  new  source  performance  standards  (NSPS), 
except  that  non-continuous  dischargers  snail  not  be  subject  to  the  maximum  day  and  mopthly  average  mass  effluent 
standards.  Non-continuous  dischargers  shall  be  subject  to  the  end-of-pipe  annu'^1  average  mass  effluent  standards. 

Enik)f-Pipe  Effluent 


Pollutant  or  poNutanl  parameter 


BOD, 


New  source  performafKe  standards 


Continuous  dechargers:  to^ 

kKQ  (or  pounds  per  1,000  to) 

of  product 


Maximum  for 
any  1  day 


1.06 


Monthly  aver- 
age 


0.509 


f4on-continu- 
ousdscharg- 

ers: 
annual  aver- 
age: kg/kkg 

(or  pounds 
per  1.000  to) 

of  product 


0.409 
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Eno-of-Pipe  Effluent— Continued 

Pollutant  or  pollutant  parameter 

N^  source  performance  standards 

Continuous  dnchargers:  k(^ 

kt(g  (or  pounds  per  1.000  to) 

of  procuct 

Norvcontinu- 
ousdocharg- 

ers: 
annual  aver- 
age: kgMtg 

(or  pounds 
per  1,000  to) 

o<  product 

Maximum  tor 
any  1  day 

Monthly  aver- 
age 

T£ 

a 

£ _ „ 

2.14 
405 

0.826 
24.6 

0  SdA 

X)  .._ „.„ 

20.8 

S  430.66    Pretraatment  standards  for  existing  sources  (PSES). 

Except  as  provided  in  40  CFR  403.7  and  403.13,  any  existing  source  subject  to  this  subpart  that  introduces  pollutants 
into  a  publicly  owned  treatment  worics  must  comply  with  40  CFR  part  403  and  achieve  the  following  pretreatment 
standards  for  existing  sources  (PSES).  except  that  non-continuous  dischargers  shall  not  be  subject  to  the  maximum 
dav  and  monthly  average  mass  effluent  standards.  Non-continuous  dischargers  shall  be  subject  to  the  discharge-to-the- 
PpTW  aimual  average  mass  effluent  standards. 

DiSCHARGE-TO-THE-POTW 


Pollutant  or  poHutant  parameter 


COO 


Pretreatment  standards  for  existing 
sources 


ContimxMJS  discftargers; 
(or  pounds  per 
o)  of  product 


tsais 


Maximum 

tor  any  1 

day 


40.2 


Monthly  av- 
erage 


24.6 


Non-contin- 
uous dis- 
chargers: 
annual  aver- 
age: kg/Vkg 
(or  pounds 
per  1.000 
to)  of  prod- 
uct 


20.8 


S430.67    Pretreatment  Standards  for  new  sources  (PSN8). 

Except  as  provided  in  40  CFR  403.7,  any  new  source  subject  to  this  subpart  that  introduces  pollutants  into  a 
publicly  owned  treatment  works  must  comply  with  40  CFR  part  403  and  achieve  the  following  pretreatment  standards 
tor  new  sources  (PSNS).  except  that  non-continuous  dischargere  shall  not  be  subject  to  the  maximum  day  and  monthly 
average  mass  effluent  standards.  Non-continuous  dischargers  shall  be  subject  to  the  discharge-to-the-POTW  annual  average 
mass  effluent  standards. 


DiSCHARGE-TO-THE-POTW 

PoHutant  or  poHutant  parameter 

c 

Pretreatment  standards  tor  existing 
sources 

Continuous  dischargers: 
kglMM  (or  pounds  per 

1,000  to)  of  product 

NorxontKv 
uous  dis- 
chargers: 
annuaT  aver- 
age: icg/Mcg 
(or  pounds 
per  1,000 
to)  of  prod- 
uct 

Maximum 

tor  any  1 

day 

Monthly  av- 
erage 

COO  

40.2 

24.6 

20.8 

S  430.66    Best  management  practices  (BMPa). 

The  definitions  and  requirements  set  forth  in  40  CFR  430.03  apply  to  this  subpart. 

Subpart  6— Mechanical  Pulp  Subcategory 

i|430.70   Applicability;  description  of  the  mechanical  pulp  sul>category.  -"^ 

(a)  The  provisions  of  this  subpart  are  applicable  to  discharges  resulting  from  the  production  of  pulp  and  paper 
at  mechanical  pulping  mills.  This  subcategory  includes,  but  is  not  limited  to.  mills  prooucing  mechanical  pulps,  using 
mechanical  defibration  by  either  stone  grinders  or  steel  refiners:  or  thermo-mechanical  pulp  (TMP)  using  steam  followed 
by  mechanical  defibration  in  refiners;  or  chemi-  mechanical  pulp  (CMP)  using  a  chemical  cooking  liquor  to  partially 
cook  the  wood:  or  a  chemi-thermo-mechanical  pulp  ((TrMP)  using  steam  followed  by  a  chemical  cooking  liquor  to 
partially  cook  the  wood  and  mechanical  defibration  in  refiners. 
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(b)  The  discharge  of  process  materials  exdudad  from  the  definition  of  process  wastewater  at  V^L°.Li"!lSilulj[ 
owned  t^tnlent  Works  Sr  waters  of  the  United  State*  without  an  NPOfe  permit  or  individual  control  mechanism 
authorizing  such  discharge  is  expraasly  prohibited. 

*^  IS^IirSfiJ!iIi!^abb.e^.tions.  and  methods  of  analysis  set  forth  Iq  40  CFR  401  and  430.01  shall  apply 

to  this  suopart 

f4M.7>    E»u«ntllmJt«lkH»««^»»««»tlng  the  degree  01  •»nuertr«toKiloo«i«^^ 

^F^SSi^ITIovided  in  40  CFR  125.30  through  125.32.  any  existing  point  source  subiect  to  this  subpart  must  achieve 
the  ffiiS  Sm^l  mictions  ri^tin.X  de«ee  of 'effluent  ^Suction  attainable  by  the  -pphcation  of  the  bes^ 
I«!rI?r«?r^Sinttolt8chnolo«T  Currently  avaflable  (BPT).  except  that  non-continuous  dischargers  shall  not  be  subject 
fo^  Ixi^m  dir«Sd^^ av^^^^  effluint  UmSations  for  BOD,  and  TSS.  hton^ontinuous  d.«:h«rger, 
shall  be  subject  to  the  annual  average  mass  effluent  limitations. 


Poffutanl  or  podulant  parameter 


BPT  eduent  imittlona  (endoHiipe) 


ConHnuoui  dtechargBfs;  kg/ 
ndiperi;000to) 
of  product 


Uig  (or  pounds  I 


BOO5 
TSS  _ 


Maximum 
for  any  1 


1.39 
5.59 


Monthly  aver- 
age 


0568 
2.02 


Non-eortinu- 

0U8  dtecttar}- 
err. 

annual  aver- 
age kg/kkg 
(or  pounds 

per  1 .000  lb) 
o(  product 


0.380 
1.35 


f43an   Effluent liiii»««ltoi«rep««iaJoQ the deyee 01  effluent reductk)n attaint 

'****&^^nr'Drovided  in  40  CFR  125.30-125.32.  any  existing  point  source  subject  to  this  subpart  must  achieve  the 
foil^efDue7Stat"ons  representing  the  degree  of  effluenV reduction  attainable  by  the  application  of  the  best 
conventional  pollutant  control  technology  (BCT).  


PoftHaM  or  polutam  parametar 


BCT  eMuenI  IMIalions  (encfoHiipB) 


Continuout  dischargers; 
(orpoun^per 
'  ct  product 


tsais! 


Maximum 

tor  any  1 

day 


BOO, 
TSS 


MonlMya 
erage 


NorvconOn- 
uouadto- 
ctiargers; 

annual  aver- 
age kgMcg 
(or  pounds 
per  1.000 
tt>)ol  prod- 
uct 


'  EPA  I.  p.oposing  mt-lmeda  llltn^xi  as  tie  tedinok^ 
data  at  this  timeto  pmpoee  limitations  based  upon  the  use  o«  that  technology.  See  PreanOle  Sections  IX.E.2  and  xni.29. 

f43a74   Effluent  llmltatloo*repf».enlh>g  the  degree  01  affluent  reductton  attainable  by  the  appllcatt^ 
•conemicaly  achlevaMe  (BAT),  [ftoaerved] 

•  430.79   Mew  aource  performance  etandardalNSPS).       "•  ,  .     j  ^     rMcoci 

Any  new  source  subject  to  thU  subpart  must  achieve  the  following  new  source  performance  standards  (NSPS). 
excei? ^tJ  no^J^tinuoS^dischargers  sHall  not  be  subject  to  the  maximum  day  and  monthly  average  mass  effluent 
standards.  Non-continuous  dischargers  shall  be  subject  to  the  annual  average  mass  effluent  standards. 

End-of-Pipe 


Pollutanl  or  poBuiant  parameter 


New  source  performaiKe  standards 


Continuous  dischargers;  kg/ 

kt^i  (or  pounds  per  1,000  c) 

<A  product 


BOOs  - 

TSS  


Maximum  for 
anytday 


a480 
1.62 


MonMy  av- 
erage 


0.206 
0.596 


Non-contin- 
uous dis- 
chargers; 

anrtuaT  aver- 
age kg/kkg 
(or  pounds 
per  1,000 
lb)  of  prod- 
uct 


0.156 
0.456 
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i  430.76    Pretreatment  atandards  for  existing  aourcea  (PSES).  [Reaervod] 
§430.77    Pretreatment  atandarda  tor  new  aourcea  (PSNS).  [Reserved] 
f  430.78    Beat  management  practicea  (BMPa).  [fteeerved] 


Subpart  H—Nor>-Wood  Chemical  Pulp  Subcategory 

{430  JO   ApplicabHIty;  deacrtptlon  of  the  non-wood  chemical  pulp  subcategory 

I  (a)  The  provisions  of  this  subpart  are  applicable  to  discharges  resulting  from  the  production  of  pulp  and  paper 
at  non-wood  chemical  pulp  mills.  This  subcategory  includes,  but  is  not  limited  to.  mills  producing  non-wood  pulps 
from  chemical  pulping  processes  such  as  kraft,  sulHte,  or  soda. 

(b)  The  discharge  of  process  materials  excluded  from  the  definition  of  process  wastewater  at  8  430.01  into  publicly 
owned  treatment  works  or  waters  of  the  United  States  without  an  NPDES  permit  or  individual  control  mechanism 
authorizing  such  discharge  is  expressly  prohibited. 

f430J1    Speciall2Ml  deflnltlona 

The  general  definitions,  abbreviations,  and  methods  of  analysis  set  forth  in  40  CFR  401  and  430.01  shall  apply 
t  Hi  this  subpart.  * 

§430J2    Effluent  limttationa  repreeenting  the  degree  of  effluent  reduction  attainable  l>y  the  application  of  the  best  practicable  control 

Tchnology  currently  avallat>le  (BPT). 
f  Except  as  provided  in  40  CFR  125.30  through  125.32.  any  existing  point  source  subject  to  this  subpart  must  achieve 
the  following  effluent  limitations  representing  the  degree  of  effluent  reduction  attainable  by  the  application  of  the  best 
practicable  control  technology  currently  available  (BPT),  except  that  non-continuous  dischargers  shall  not  be  subject 
to  the  maximum  day  and  monthly  average  mass  effluent  limitations  for  BOD5  and  TSS.  Non-continuous  dischargers 
shall  be  subject  to  the  annual  average  mass  effluent  limitations. 


PoNutant  or  poHutant  parameter 


BPT  effluent  limitatiortt  (er>d-o4-pipe) 


Continuous  dischargers; 
k^kkg  (or  pourxls  per 

1,000  K>) 


B00»  .. 
TSS  „. 


Maximum 

tor  any  1 

day 


3.71 
5.44 


Monthly  av- 
erage 


f4oo-conbr>- 
uous  dis- 
chargers; 
amuai  aver- 
age: kg/kkg 
(or  pounds 
per  1,000 
to)  of  prod- 
uct 


1.97 
2.52  I 


1.59 
2.03 


fi430J3    Effluent  Hmltatlona  representing  the  degree  of  effluent  reductkxi  attainable  by  the  application  of  the  beet  coeventlooal 
polhrtant  control  technology  (BCT). 

Except  as  provided  in  40  CFR  125.30  through  125.32,  any  existing  point  source  subject  to  this  subpart  must  achieve 
the  following  effluent  limitations  representing  the  degree  of  effluent  reduction  attainable  by  the  application  of  the  best 
conventional  pollutant  control  technology  [BCT).  The  limitations  shall  be  the  same  as  those  specified  in  §430.82  of 
this  subpart  for  the  best  practicable  control  technology  currently  available  (BPT). 

S  430J4    Effluent  llmltstlons  representing  the  degree  of  effluent  reduction  attainable  by  the  application  of  the  best  available  technology 
economlcany  achievable  (BAT).  (Resent 

$430J5    New  aource  performance  standards  (NSPS). 

Any  new  source  subject  to  this  subpart  must  achieve  the  following  new  source  performance  standards  (NSPS), 
except  that  non-continuous  dischargers  shall  not  be  subject  to  the  maximum  day  and  monthly  average  mass  effluent 
standards.  Non-continuous  dischargers  shall  be  subject  to  the  annual  average  mass  effluent  standards. 

ENDOF-PtPE 


PoUutant  or  pollutant  parameter 


BOO, 
TSS  .. 


New  source  performance  starxJards 


Continuous  dischargers; 
k^kkg  (or  pounds  per 

1,000  R>)ol  product 


Maximum 

for  any  1 

day 


3.71 
5.44 


Monthly  av- 
erage 


1.97 
2.52 


Nor>-conhr»- 
uous  dis- 
chargers; 
annuaT  aver- 
age; kg/kkg 
(or  pounds 
per  1,000 
b)  of  prod- 
uct 


1.59 
2.03 
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|43aM    PrMMttMnt 
I430J7    PmiMtwnt 


for  wWIng  •owcM  JP86S>.  IRaMrvM 
tor  Mw  soureM  (PSNS).  (Reservedl 

f43aM   BMtinMiagMn«itpracticM(BMPs). 

Th«  definitions  and  requirements  set  forth  in  40  CFR  §  430.03  apply  to  this  subpart. 

SubfMrt  ^-Secondary  Fiber  Demk  Subcatagory 


owiSj  ^tmSnSS*.  r^.r.  of  the  Unll«i  Slate,  without  <d  NPDES  permU  or  ui<l„idu.l  contn.1  mech«..m 
tuthoriiing  .uch  diKhaige  it  expresjly  prohibited. 

"^Z  rT?eZ;;Ir.bb«.i«ion..  ^  m-hod,  of  .na.,.i,  »t  forth  in  40  CFR  ,0.  «,<!  4,0.0,  .hel.  .ppl, 

to  tUs  subpart 

f43<m   Efllu«rtBmlt«kM«r.p««nt»rn,tl,.d.gr..o».«lu.«lr«J^ 

^'"'^^T^^*'''*^^'!!^!^^^  ^^jjj^  jj,  jjji,  j^bpart  must  achieve 

theKiillSS^  SiSi^,^3«-^^;.£^--^^^ 

fo'tri'xirrair^nd'Ton^vj.^'iSi:  E,tta«r,ris,.  ™d  tss.  ss^„ti„uou.  aisch-n^ 

shall  be  subject  to  the  annual  average  mass  effluent  hmitations. 


PoOutant  V  poNulanl  parameter 


BPT  eWuenl  limitatioi-is  (endol-pipe) 


Continuous  (fischargers: 
(or  pounds  per 

^)  of  product 


tS8g 


Maximum 

for  any  1 

day 


5.29 
6.12 


Monitily  av- 
erage 


2.16 
2.29 


hkxvconlin- 
uousdn- 
chargers; 
annuai  aver- 
age: kg/M(g 
(or  pounds 
perLOOO 
lb)  of  prod- 
uct 


1.40 
1.50 


BUU5  .._..™..-~~— ...""— ~— ————•—"""— •""•"" 

TSS  -».........—.———— «....-.— — —.....-.~.~..-..~— —•"——•" " ~ ~—~- 

1430.93    E«lu.ntllml«k«.r.,H*.«.««9«--V«o».llluenlfedue«^ 

'^TLTT^'^in^CFR  125.30  through  125.32.  «.y  existing  polnl  source  «>bject  to  this  subpart  mu^  jdij^e 
the  foSK  E^l^Sions  representing  Z  degree  of  effluent  reduction  attainable  by  ^'JPP^^  f.^Jttf 
SrnvenS^lluSit  control  techJoloar  ^.  The  limitations  shall  bethe  s«ne  as  those  specified  m  §430.92  of 
this  subpart  for  the  best  practicable  control  technology  currenUy  available  (BIT^). 

443094   Efll««tlla-t«k>i«r.|K...nllnflll»<l.^ol«lllu6rtr«l^ 
economically  achlevabto  (BAT).  [Resefvedl 

1430.95    New  sourca  performance  standard*  (NSPS).  *■  ,  ^     u  ^     rvicoci 

Any  new  source  subject  to  this  subpart  must  achieve  the  follo%iring  new  source  performance  standards  (NSre). 
excernVrno^tin^STdischargers  Jffil  not  be  subject  to  the  maximum  day  ««? Jjoj^y --"^e  mass  effluent 
standards.  Non-conUnuous  dischargers  shall  be  subject  to  the  annual  average  mass  effluent  standards. 

EN[K)F-P1PE  EFFLUEhfT 


Poaulanl  or  poHutanl  parameter 


^4ew  source  performance  standards 


Continuous  dtechargers; 
(or  pounds  per 

1>)  of  product 


Non-contin- 
uous dis- 
charges: 
annual  aver- 
age: kg/kkg 
(or  pounds 
per  1.000 
ft>)  of  prod- 
uct 


t  '. 
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1430.96  Pratraatment  standards  for  *ilatlng80urca*(P8ES).  (Reservedl 

1430.97  Pretraafctwnt  atandarda  for  new  aourcea  (PSNS).  [Resecve<fl 
S43a96   deal  management  practicas(BMP8).(Reservecq 


Subpart  .^-Secondary  Fiber  Non-Oeink  Subcategory 
§430.10n   Applicability:  description  of  ttw  secondary  fiber  non-deink  subcategory. 

j  fill  The  provisions  of  this  subpart  are  applicable  to  discharges  resuhing  from  the  production  of  pulp  and  paper 
at  secondary  fiber  non-deink  mills.  This  subcategory  includes,  but  is  not  limited  to,  mills  producing  bleached  or  unbleached 
pulps  fi'om  wastepaper  without  deinking. 

(b)  The  discharge  of  process  materials  excluded  fiom  the  definition  of  process  wastewrater  at  §430.01  into  publicly 
owned  treatment  works  or  waters  of  the  United  States  without  an  NPDES  permit  or  individual  control  mechanism 
authorizing  such  discharge  is  expressly  prohibited. 

1430.101    Specialized  definitions. 

I  The  general  definitions,  abbreviations,  and  methods  of  analysis  set  forth  in  40  CFR  401  and  430.01  shall  apply 
t(  t'this  subpart. 

. 

f«0.102    Etfhientnmltatlonarepraaenllogthadegra*  of  affluent  reducltoaaltainablabrlhaiiiplk^ 

technology  currently  avaiiabi*  (BPT).  -r»-~-       v.  •..•»•«  pr«w;ww  bohhw 

Except  as  provided  in  40  CFR  125.30  through  125.32.  any  existing  point  source  subject  to  this  subpart  must  ftAieve 
the  following  effluent  limitaUons  representing  the  degree  of  effluent  reduction  attainable  by  the  applicaUon  of  the  best 
practicable  control  technology  currenUy  available  (BPT).  except  that  non-conUnuous  dischargers  shall  not  be  subject 
to  the  maximum  day  and  monthly  average  mass  effluent  Umitations  for  BOD,  and  TSS.  Non-continuous  dischargers 
shall  be  subject  to  the  aimual  average  mass  effluent  hmitations. 


PoNulanl  or  poSutant  parameter 


BbO, 
TSS  _ 


BPT  eHHjent  limitations  (endof-p^) 


Continuous  (fischargers; 
(orpoundsper 
1>)  of  product 


Maximum 

tor  any  1 

day 


1.34 
2.20 


MonlNya 
erage 


0.534 
a781 


UoTHXirHin- 
uous  dis- 
cturgefs: 

annual  aver- 


age kgMq) 
(or  pounds 
perl.OOO 
1^  of  prod- 
uct 


0363 
0527 


fi4M.103    EfHuantllmitatlonarepresantlog  the  degree  of  effluem  reduction  atlainabte  by  the  iwMcatlon  of  the  best  coBwentlowil 

Except  as  provided  in  40  CFR  125.30  through  125.32.  any  existing  point  source  subject  to  this  subpart  mast  achieve 
the  following  effluent  limitaUons  represenUng  the  degree  of  effluent  reduction  attainable  by  Uie  application  of  the  best 
convenUonal  pollutant  control  technology  (BCT).  The  limitations  shall  be  the  same  as  those  specified  in  §430.102 
of  this  subpart  for  the  best  pracUcable  control  technology  currenUy  available  (BPT). 

eSIilSlJSSSSbl?!^ 


§430.105   MewaoufcaperfomMwcaatendardt(NSP^ 

Any  new  source  subject  to  Uiis  subpart  must  achieve  Uie  following  new  source  performance  standards  (NSPS). 

except  Uiat  non-conUnuous  dischargers  shaU  not  be  subject  to  Uie  maximum  day  and  monUily  average  mass  effluent 

standards.  Non-conUnuous  dischargers  shall  be  subject  to  Uie  annual  average  mass  effluent  standards. 

J  (a)  Paperboard.  Builders*  Paper,  and  Roofing  Felt  Segment.  The  following  limitaUons  shall  apply  to  UiefroducUon 

ofpaperboard,  builders'  paper,  and  roofing  felt  fiom  wastepaper  that  has  not  undergone  deinking  processes: 

j   No  new  source  wiUiin  this  segment  of  this  subpart'  shall  discharge  wastewater  to  any  waters  of  Uie  United  States. 

(b)  Producers  of  Other  Products  from  Non-Deink  Secondary  Fiber.  The  following  limitaUons  shall  apply  to  the 
production  of  products  other  Uian  paperboard.  builders'  paper,  and  roofing  felt  from  wastepaper  Uiat  have  not  undergone 
deinking  processes: 
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Eno-OF-Pipe 


New  source  performarKe  standards 

PoHutant  or  pollutant  parameter 

Continuous  dischargers; 

kg/Kkg  (or  pounds  per 

1  .()0O  b)  0*  product 

Norvcontin- 
uous  dis- 
chargers; 
annuaJ  aver- 
age; k^VKg 
(or  pounds 
per  1.000 
fc)ofpro(^ 
uct 

• 

Maxinxjm 

lor  any  1 

day 

Monthly  av- 
erage 

BOOj  „ ~ ~ 

1.42 
2.02 

0.568 
0.719 

0.386 

TSS                    ~« 

0.485 

f  430.106    Pretreatment  Standards  for  existing  sources  (PSES).  [ReservetQ 

1430.107  Prstreatment standards fornew sources (PSNS). [Reserved] 

1430.108  Bsst  management  practicM  (BMPs).  [Reserved] 

Subpart  K — Fine  and  Lightweight  Papers  From  Purchased  Pulp  Subcategory 

f  430.1 1 0    AppNcabnity;  description  of  the  flrte  and  light«»eight  papers  from  purchased  pulp  sutKategory. 

(a)  The  provisions  of  this  subpart  are  applicable  to  discharges  resulting  from  the  production  of  pulp  and  paper 
at  fine  and  lightweight  papers  mills.  This  subcategory  includes,  but  is  not  limited  to.  mills  producing  [>apers  from 
purchased  virgin  pulps  or  secondary  fiber. 

(b)  The  discharge  of  process  materials  excluded  from  the  definition  of  process  wastewater  at  §430.01  into  publicly 
owned  treatment  works  or  waters  of  the  United  States  without  an  NPDES  permit  or  individual  control  mechanism 
authorizing  such  discharge  is  expressly  prohibited. 

14)0.111    Specialized  definitions. 

The  general  definitions,  abbreviations,  and  methods  of  analysis  set  forth  in  40  CFR  part  401  and  §430.01  shall 
apply  to  this  subpart.  In  addition,  purchased  virgin  pulp  is  defined  as  pulp  purchased  frt)m  an  off-site  facility  or 
obtained  from  an  intra-company  transfer  from  another  site. 

S  430.1 12    Effluent  limitations  representing  the  degree  of  effluent  reduction  attalnat>le  by  the  application  of  the  best  practical>le  control 
technology  currently  available  (BPT). 

Except  as  provided  in  40  CFR  125.30  through  125.32,  any  existing  point  source  subject  to  this  subpart  must  achieve 
the  following  effluent  limitations  representing  the  degree  of  effluent  reduction  attainable  by  the  application  of  the  best 
practicable  control  technology  currently  available  (BPT).  except  that  non-continuous  dischargers  shall  not  be  subject 
to  the  maximum  day  and  monthly  average  mass  efiluent  limitations  for  BOD5  and  TSS.  Non-continuous  dischargers 
shall  be  subject  to  the  annual  average  mass  effluent  limitations. 


J 

BPT  effluent  bmitalions  (end-ofiNpe) 

Pollutant  or  poHulant  parameter 

Continuous  dischargers; 
kg/kkg  (or  pounds  per 

,0(]0  to)  of  product 

Norvcontin- 
uous  dis- 
chargers; 
armuai  aver- 
age: kg/kkg 
(or  pounds 
per  1,000 
to)  of  prod- 
uct 

V  . 

Maximum 

lor  any  1 

day 

Monthly  av- 
erage 

BOO, „ 

TSS  „„ „. „ „ 

5.87 
4.87 

2.29 
1.62 

1.59 
1.23 

1 430.1 13  Effluent  limitations  representing  the  degree  of  effluent  reduction  attalnatile  by  the  application  of  the  t>est  conventionai 
pollutant  control  technology  (BCT). 

Except  as  provided  in  40  CFR  125.30  through  125.32,  any  existing  point  source  subject  to  this  subpart  must  achieve 
the  following  effluent  limitations  representing  the  degree  of  effluent  reduction  attainable  by  the  application  of  the  best 
conventional  pollutant  control  technology  (BCr)>  The  limitations  shall  be  the  same  as  those  specified  in  §430.112 
of  this  subpart  for  the  best  practicable  control  technology  currently  available  (BPT). 

1 430.1 1 4  Effluent  limitations  representing  the  degree  of  effluent  reduction  attainable  by  the  application  of  the  best  available  technology 
economicalty  achievable  (BAT).  [Reserved] 

f  430.1 1 5    New  source  performance  standards  (NSPS). 

Any  new  source  subject  to  this  subpart  must  achieve  the  following  new  source  performance  standards  (NSPS), 
except  that  non-continuous  dischargers  shall  not  be  subject  to  the  maximum  day  end  monthly  average  mass  effluent 
standards.  Non-continuous  dischargers  shall  be  subject  to  the  annual  average  mass  effluent  standards. 


ct  . 
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ENO-OF-PtPE  Effluent 


PoMutarM  or  polhitani  parameter 


BOO, 
TSS  - 


New  source  performarx^e  standards 


Continuous  dtechargers; 

kg/kkg  (or  pourxls  per 

\.00b  to)  of  product 


Maximum 

for  any  1 

day 


2.37 
2.16 


Monthly  av- 
erage 


0.922 
0.921 


Nor>-contirv 
uous  dis- 
chargers; 
arvwaT  aver- 
age; kg/kkg 
(or  pounds 
per  1.000 
to)  of  prod- 
uct 


0.641 
0.724 


|43ai16    Pretreatment  standards  for  existing  sources  (PSES).  IRaserved] 

f  430.1 17    Pretreatment  standards  for  new  sources  (PSNS).  [Reserved] 

§430.118    Best  martagement  practices  (BMPs).  [Reserved] 

Subpart  L— Tissue,  Filter,  Non-Woven,  and  Papert>oard  From  Purchased  Pulp  Subcategory 

120    Applicability;  descrlptton  of  the  tissue,  filter,  non-woven,  and  papertMard  from  purchased  pulp  subcategory, 
(a)  The  provisions  of  this  subpart  are  applicable  to  discharges  resulting  bom  the  production  of  pulp  and  paper 
at  tissue,  fiher,  non-woven,  and  paperboard  mills.  This  subcategory  includes,  but  is  not  limited  to,  production  from 
purchased  virgin  pulps  or  secondary  fiber. 

h  (b)  The  discharge  of  process  materials  excluded  6t)m  the  definition  of  process  wastewater  at  §430.01  into  publicly 
oWned  treatment  works  or  waters  of  the  United  States  without  an  NPDES  permit  or  individual  control  mechanism 
authorizing  such  discharge  is  expressly  prohibited. 

§430.121    Specialized  definitions. 

r  The  general  definitions,  abbreviations,  and  methods  of  analysis  set  forth  in  40  CFR  part  401  and  §430.01  shall 
apply  to  this  subpart.  In  addition,  purchased  virgin  pulp  is  defined  as  pulp  purchased  from  an  off-site  facility  or 
obtained  &t)ra  an  intra-company  transfer  from  another  site. 

1430.122    Effluent  limitations  representing  the  degree  of  effhient  reduction  attainable  by  the  applicMion  of  Che  best  practicable  control 
technology  currently  available  (BPT). 

Except  as  provided  in  40  CFR  125.30  through  125.32,  any  existing  point  source  subject  to  this  subpart  must  achieve 
the  following  effluent  limitations  representing  the  degree  of  effluent  reduction  attainable  by  the  application  of  the  best 
practicable  control  technology  currently  available  (BPT),  except  that  non-continuous  dischargers  shall  not  be  subject 
to  the  maximum  day  and  monthly  average  mass  effluent  limitations  for  BODs  and  TSS.  Non-continuous  dischargers 
shall  be  subject  to  the  annual  average  mass  effluent  limitations. 


PoUutant  or  poiiutant  parameter 


BOO, 
TSS  .. 


BPT  efikjenl  limitations  (endK)(-pipe) 


Continuous  dechargers; 

kg/kkg  (or  pounds  per  1 .000 

to)  of  product 


Maxinrxjm 

for  any  1 

day 


2.96 
5.32 


Monthly  aver- 
age 


0.974 
1.73 


Norvcontinu- 
ous  discharg- 
ers; annuaJ 
average:  kgl 

kkg(or 

pourids  per 

1.000  to)  of 

product 


0.629 
1.29 


$43ai23    Effluent  Omltations  representing  the  degree  of  effluent  reduction  attainabie  by  the  application  of  the  best  convention^ 
pollutant  control  technology  (BCT). 

Except  as  provided  in  40  CFR  125.30  through  125.32.  any  existing  point  source  subject  to  this  subpart  must  achieve 
the  following  effluent  limitations  representing  the  degree  of  efHuent  reduction  attainable  by  the  application  of  the  best 
conventional  pollutant  control  technology  (BCT).  The  limitations  shall  be  the  same  as  those  specified  in  §430.122 
of  this  subpart  for  the  best  practicable  control  technology  currently  available  (BPT). 

§430.124    Effluent  limitations  representing  the  degree  of  effluent  reduction  attainable  by  the  application  of  the  best  available  technology 
economically  achievable  (BAT).  [Reserved] 

§430.125    New  source  performance  standards  (NSPS). 

Any  new  source  subject  to  this  subpart  must  achieve  the  following  new  source  performance  standards  (NSPS). 
except  that  non-continuous  dischargers  shall  not  be  subject  to  the  maximum  day  and  monthly  average  mass  effiuent 
limitations.  Non-continuous  dischargers  shall  be  subject  to  the  annual  average  mass  effluent  limitations. 
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Endof-Pipe  Effluent 


PoHutam  or  poOulant  parameter 


BOO, -....: 

TSS - 

f  430.126    Prvtraatment  startdards  for  existing  sources  (PSES).  [ReseoMd] 

f43ai27    Pretreatment  standards  for  new  sources  (PSNS).  [Reservedl 

{430.128    Best  managenMnt practices (BMPs).  [Reserved] 

|FR  Doc.  93-28245  Filed  12-1&-93:  8:45  am] 
SHJJNQ  cooc  •M»-se-» 


New  source  performance  standards 


Continuous  dischargers: 

kg/kkg  (or  pourtds  per 

1,000  K>)  of  product 


Maximum 

tor  any  1 

day 


0.982 
0.563 


Monthly  av- 
erage 


0.363 
0.221 


Non-contin- 
uous dis- 


aver- 
age:kg/Kkg 
(or  pounds 
per  1,000 
b)  of  prod- 
uct 


0.248 
0.175 


Friday 

December  17,  1993 


Part  III 

Department  of 
Education 

Rnal  Funding  Priorities  and  Appiications 
for  Awards  for  tlie  Rehabilitation 
Research  and  Training  Centers  for  Fiscai 
Year  1994;  Notices 
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DEPARTMEm*  OF  EDUCATION 

National  Inttituta  on  DIaablllty  and 
Rehabilitation  Raaaarch;  Hnal  Funding 
PrIorittea  for  Racal  Yeara  1994-1995 

AGENCY:  Department  of  Education. 
action:  Notice  of  final  funding  priorities 
for  fiscal  years  1994-1995  for 
Rehabilitation  Research  and  Training 
Centers. 

summary:  The  Secretary  announces 
funding  priorities  for  Rehabilitation 
Research  and  Training  Centers  (RRTCs) 
under  the  National  Institute  on 
Disability  and  Rehabilitation  Research 
(NIDRR)  for  fiscal  years  1994-1995.  The 
Secretary  takes  this  action  to  focus 
research  attention  on  areas  of  national 
need  identified  through  NIDRR's  long- 
range  planning  process.  These  priorities 
are  intended  to  improve  rehabilitation 
services  and  outcomes  for  individuals 
with  disabilities. 

EFfECnVE  date:  These  priorities  take 
effect  either  45  days  after  pubhcation  in 
the  Federal  Register  or  later  if  Congress 
takes  certain  adjournments.  If  you  want 
to  know  the  effective  date  of  this 
priority,  call  or  write  the  Department  of 
Education  contact  person. 
FOR  FURTHER  MFORMATION  CONTACT: 
David  Esquith.  U.S.  Department  of 
Education,  400  Mar>'land  Avenue,  SW., 
Switzer  Building,  room  3424. 
Washington,  DC  20202-2601. 
Telephone:  (202)  205-8801.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  TDD 
number  at  (202)  205-5516. 
SUPPLEMENTARY  INFORMATION:  This 
notice  contains  six  final  priorities  under 
the  RRTC  program.  Two  of  the  priorities 
are  in  areas  related  to  chiklren  and 
youth  with  serious  emotional 
disturbances.  The  remaining  priorities 
are  for  research  related  to  long-term 
mental  illness,  mental  health  and 
hearing  impairment,  pediatric 
rehabilitation,  and  medical 
rehabilitation  services. 

Authority  for  the  RRTC  program  of 
NIDRR  is  contained  in  section  204(b)(2) 
f  the  Rehabilitation  Act  of  1973,  as 
amended  (29  U.S.C.  760-762).  Under 
this  program  the  Secretary  makes 
awards  to  public  and  private 
organizations,  including  institutions  of 
higher  education  and  Indian  tribes  or 
tribal  organizations  for  coordinated 
research  and  training. activities.  These 
entities  must  be  of  sufficient  size,  scope, 
and  quality  to  effectively  carry  out  the 
activities  of  the  Center  in  an  efficient 
manner  consistent  with  appropriate 
State  and  Federal  laws.  Tney  must 
demonstrate  the  ability  to  carry  out  the 


training  edivities  either  directly  or 
through  another  entity  that  can  provide 
such  training. 

The  Secretary  may  make  awards  for 
up  to  60  months  through  grants  or 
cooperative  agreements.  The  purpose  of 
the  awards  is  for  planning  and 
conducting  research,  training, 
demonstrations,  and  related  acthrities 
leading  to  the  development  of  methods, 
procedures,  and  devices  that  will 
benefit  individuals  with  disatnlities, 
especially  those  with  the  most  severe 
disabilities.  -< 

These  final  priorities  support  the 
National  Education  Goals.  National 
Education  Goal  5  calls  for  all  Americans 
to  possess  the  knowledge  and  dulls 
necessary  to  compete  in  a  global 
economy  and  exercise  the  rights  and 
responsibilities  of  citizenshin. 

Under  the  regulations  for  tnis  program 
(see  34  CFR  352.32).  the  Secretary  may 
estabUsh  research  priorities  by  reserving 
funds  to  support  particular  research 
activities. 

NIDRR  is  in  the  process  of  developing 
a  levised  long-range  plan.  The  priorities 
in  this  notice  are  consistent  with  the 
long-range  planning  process. 

Chi  August  5, 1993  the  Secretary 
published  a  notice  of  proposed 
priorities  in  the  Federal  Relator  at  58 
PR  41910.  The  Department  of  Education 
received  74  letters  commenting  on  the 
proposed  priorities.  A  numbet  of 
modifications  were  made  to  the 
priorities  as  a  result  of  those  comments. 
The  comments,  and  the  Secretary's 
respoDses  to  them,  are  discussed  in  the 
Appendix  to  this  notice. 

HotK  This  notiGa  of  final  priaritiM  does 

not  solicit  applications.  A  notica  inviting 
appHcatioosAinder  these  competitions  is 
published  in  a  separate  notice  in  this  issue 
of  the  FedflrsI  Register.  The  pubitcatioa  of 
these  pckriti««  doss  not  preclud*  tb* 
Secretary  from  proposing  additional 
priorities,  nor  does  it  limit  the  Sacietaiy  to 
funding  only  these  priorities,  subject  to 
meeting  appllcsble  rulemaking  requinments. 

Description  of  the  Rehabilitatioii 
Research  and  Training  Center  Program 

RRTCs  are  operated  in  collabtvation 
with  institutions  of  higher  education  or 
providers  of  rehabilitation  services  or 
other  appropriate  services.  RRTCs  serve 
as  centers  of  national  excellence  and 
national  or  regional  resources  for 
providers  and  individuals  with 
disabilities  and  the  parents,  family 
members,  guardians,  advocates  or 
authorized  representatives  of  the 
individuals. 

RRTCs  conduct  coordinated  end 
advanced  programs  of  research  in 
rehabilitation  targeted  toward  the 
production  of  new  knowledge  to 


improve  rehabilitation  methodology  and 
service  delivery  systems,  alleviate  or 
stabilize  disabling  conditions,  and 
promote  maximum  social  and  economic 
independence  of  individuals  with 
disabilities. 

RRTCs  provide  training,  including 
graduate,  pre-service,  and  in-service 
training,  to  assist  individuals  to  more 
effectively  provide  rehabilitation 
services.  They  also  provide  training 
including  graduate,  pre-service,  and  in- 
service  training,  for  rehabilitation 
research  personnel  and  other 
rehabilitation  personnel. 

RRTCs  serve  as  informational  and 
technical  assistance  resources  to 
providers,  individuals  with  disabilities, 
and  the  parents,  family  members, 
guardians,  advocates,  or  authorized 
representatives  of  these  individuals 
through  conferences,  workshops,  public 
education  programs,  in-service  training 
programs  and  similar  activities. 
The  statute  requires  that  each 
applicant  for  a  grant,  including  an 
RRTC,  demonstrate  how  its  proposed 
activities  address  the  needs  of 
individuetls  from  minority  backgrounds 
who  have  disabilities.  NIDRR 
encourages  all  Centers  to  involve 
individuals  with  disabilities  and 
minorities  as  recipients  in  research 
training,  as  well  as  clinical  training. 

Applicants  have  considerable  latitude 
in  proposing  the  specific  research  and 
.related  projects  they  will  undertake  to 
achieve  the  designated  outcomes; 
however,  the  regulatory  selection 
criteria  for  the  program  (34  CFR  352.31) 
state  that  the  Secretary  reviews  the 
extent  to  which  applicants  justify  their 
choice  of  research  projects  in  terms  of 
the  relevance  to  the  priority  and  to  the 
needs  of  individuals  with  disabilities. 
The  Secretary  also  reviews  the  extent  to 
which  applicants  present  a  scientific 
methodology  that  includes  reasonable 
hypotheses,  methods  of  data  collection 
and  analysis,  and  a  means  to  evaluate 
the  extent  to  which  project  objectives 
have  been  achieved. 

The  Department  is  particularly 
interested  in  ensuring  that  the 
expenditure  of  public  funds  is  justified 
by  the  execution  of  intended  activities 
and  the  advancement  of  knowledge  and, 
thus,  has  built  this  accountability  into 
the  selection  criteria.  Not  later  than 
three  years  after  the  establishment  of 
any  RRTC,  NIDRR  will  conduct  one  or 
nuwe  reviews  of  the  activities  and 
achievements  of  the  Center.  In 
accordance  with  the  provisions  of  34 
CFR  75.253(a).  continued  funding 
depends  at  all  times  on  the  grantee's 
substantial  progress  toward  meeting  the 
objectives  in  its  approved  application. 
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Q|neral 

The  fbllowdng  requirements  apply  to 
all  of  the  RRTCs  pursuant  to  the 
priorities: 

Each  RRTC  must  conduct  a 
multi  faceted  program  of  research  to 
develop  solutions  to  prdilems 
confi^nted  by  individuals  with 
disabilities. 

Each  RRTC  must  conduct  an 
interdisciplinary  program  of  training  in 
rehabilitation  researcn,  inrluHing 
training  in  research  methodology  and 
applied  research  exprnence.  tlmt  vtrill 
contribute  to  the  number  of  qualified 
researchers  working  in  the  area  of 
rehabilitation  research. 

Each  Center  must  disseminate  and 
encourage  the  use  of  new  rehabilitation 
knowledge.  Each  Center  must  publish 
all  materials  for  dissemination  or 
training  in  alternate  formats  to  make 
them  accessible  to  individuals  with  a 
range  of  disabling  conditions. 
I  Each  RRTC  must  involve  individuals 
with  disabilities  and,  if  appropriate, 
their  family  members,  as  well  as 
rehabihtation  service  providers, 
including  vocational  rehabilitation 
service  providers,  in  plaiming  and 
implementing  the  research  and  training 
programs,  in  interpreting  and 
disseminating  the  research  findings,  and 
in  evaluating  the  Center. 

Priorities 

Under  34  CFR  75.105(cK3)  the 
Secretary  gives  an  absolute  prefiarence  to 
applications  that  meet  one  of  the 
following  priorities.  The  Secretary  will 
fond  under  this  competiticMi  only 
applications  that  meet  one  of  these 
absolute  priorities: 

Priorities  1  and  2 — Children  and  Youth 
With  Serious  Emotional  Disturbances 
(CYSED) 

Background 


The  propoiticm  of  children  and  youth 
under  18  years  of  age  who  have  serious 
emotional  disturbances  has  been 
estimated  to  be  anywhere  from  three 
percent  to  five  percent  of  the  population 
(Koyanagi  and  Gaines,  "All  Systems 
Failure,"  National  Mental  Health 
AssodatioD,  Arlington.  VA,  1993). 
CYSED  may  receive  services  from  a 
number  of  social  service  systems 
including  education,  child  welfare, 
juvenile  justice,  mental  health,  health, 
and  vocational  reh^ilitation.  Hie 
extent  of  the  coordination  that  takes 
place  between  service  agencies  varies 
widely,  and  parents  are  sometimes 
called  upon  to  serve  as  case  managers. 
Coordination  between  systems  i^ 
particularly  important  when  a  child 


transitions  into  young  aduh  and  adult 
services.  ■ 

Many  CYSED  appear  to  be  "Calling 
through  the  cracks"  as  reflected  by  high 
hospitalization  and  arrest  rates  and  low 
rates  of  employment,  poor  school 
attendance  and  low  participation  rates 
in  vocational  trainli^  (Stoep.  "Through 
the  Cracks:  Transition  to  Adulthood  for 
Severely  Fsydiiatrically  Impaired 
Youth"  Fomth  Annual  Research 
Conference  Proceedings,  Florida  Mental 
Health  Institute,  Tampa,  1991).  When 
coordination  efforts  fail  or  when 
appropriate  services  are  imavailable, 
CYSED  may  be  placed  in  hi^y 
restrictive  residential  settings,  including 
incarceration.  The  number  of  CYSED 
entering  the  juvenile  justice  system  and 
the  number  of  violent  offenses  they 
commit  are  increesing  (Loeber, 
"Antisocial  Behavior:  More  Enduring 
than  Changeable?"  Journal  of  the 
Academy  of  Child  and  Adolescent 
Psychiatey,  30, 1990).  Parents  and 
teadiers  of  CYSED  experience  very 
similar  feelings  of  isolation  and  bum- 
out  (Soler  et  al..  "Fitting 
Fragmentation:  Coordination  of  Services 
for  Children  and  Families,"  Nebraska 
Law  Review.  69,  (2),  1990). 

The  financing  of  services  provided  to 
CYSED  can  be  a  costly  and  complicated 
matter.  Flexible  and  efficient  funding 
strategies  need  to  be  developed  and 
evaluated,  particularly  writhin  the 
mental  heialth,  social  services,  and 
education  systems. 

The  importance  of  providing  support 
to  bmilies  and,  as  appropriate, 
involving  them  in  the  services  that  are 
provided  to  their  children  has  been 
increasingly  recognized  by  State  mental 
health  and  education  administrates. 
Many  States  mandate  parent 
representation  on  committees  that 
coordinate,  plan  and  evaluate  services. 
More  research  is  needed  to  determine 
the  impact  that  {amily  support  and 
involvement  has  on  the  eroctiveness  of 
the  services  provided  to  CYSED.  In 
addition,  outreach  strategies  are  needed 
to  identify  and  meet  the  needs  of 
parents  from  minority  backgroimds  end 
increese  their  participation  on  these 
committees  and  other  bodies  which 
influence  policy  and  practice.  As  the 
mental  health  ^stem  moves  toward  a 
family  focus,  there  is  a  need  to  Identify 
measures  that  reflect  the  values  of 
bmily-oentmed  servicies,  family 
participation,  family  support,  and 
empowerment 

The  Center  on  Mental  Health  Services 
within  the  Substance  Abuse  and  Mental 
Health  Services  Administration  is 
presently  supporting  demonstration 
projects  on  the  development  of 
statemde  hmil3HxmtroUed  information 


and  support  networks.  It  is  important  to 
imder^and  the  impact  of  these 
information  and  support  networks. 
NIDRR,  in  collaboration  widi  tiie 
Center  on  Mental  Health  Services, 
announces  two  researdi  priorities 
related  to  CYSED. 

Priority  1— Improving  Service  Systems 
for  CYSED 

An  RRTC  on  improving  service 
systems  lot  children  and  youth  with 
serious  emotional  disturbances  shall — 

•  UtiUzing  existing  databases, 
identify  principal  demographic 
characteristics  of  children  and  youth 
with  serious  emotional  disturbances, 
including  specifically  those  from 
minority  backgrounds  and  low-income 
families,  and  the  services  they  receive  in 
the  education,  child  welfare,  juvenile 
justice,  mental  health,  health,  vocational 
and  rehabilitation  systems: 

•  Identify,  develop,  and  evaluate 
models  of  service  system  coordination 
for  each  of  the  systems  Usted  above, 
emphasizing  the  transition  from 
childhood  to  young  adulthood  and  adult 
services; 

•  Identify,  develop,  and  evaluate 
iimovative  methods  of  eerly 
identification,  educational 
programming,  rehabilitation  and 
treatment  for  eech  of  the  systems  listed 
above; 

•  Identify  and  evaluate  innovative 
models  of  financing  and  enhanced 
resource  control  at  the  local  level  for 
each  of  the  systems  listed  above; 

•  Coordinate  its  activities  with 
related  projects  supported  by  the  Office 
of  Special  Education  Programs  (OSEP) 
and  analyze  the  finHinga  of  the  OSEP 
demonstration  projects  that  address  the 
provision  of  comprehensive  school- 
based  services  to  CYSED;  and 

•  Review  and  analjrze  current 
research  on  a  range  of  educational 
reform  and  school  restructuring  eScHts 
to  determine  what  is  known  about  the 
implications  of  these  eSaris  for  CYSED. 

Priority  2— Services  to  Families  of 
CYSED 

An  RRTC  on  services  to  bmilies  of 
children  and  youth  with  serious 
emotional  disturbances  shall — 

•  Identify,  develop,  and  evaluate 
models  of  nmily  participation  in  the 
provision  of  education,  child  welfare, 
juvenile  justice,  mental  health,  health, 
vocational,  and  rehabilitatiar services; 

•  Identify  and  evaluate  models  and 
factors  that  support,  strengthen,  and 
empower  £uniiies; 

•  Identify  end  study  the  effectiveness 
of  community-based  residential  models 
and  iimovative  approaches  to 
therapeutic  fostercare.  group  home 
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treatment  and  supported,  independent 
living  which  may  serve  as  alternatives 
to  institutional  settings  when  femily 
based  treatment  is  not  an  option,  and 
identify  factors  that  Indicate  a  need  to 
consider  these  alternatives  to  direct 
family  involvement; 

•  Evaluate  the  impact  that  supports 
provided  to  families  have  on  the 
effectiveness  of  the  services  provided  to 
CYSED; 

•  Compare  and  evaluate,  across 
States,  the  effectiveness  of  State- 
mandated  parent  representation  on 
committees  that  coordinate,  plan,  and 
evaluate  services; 

•  Develop  and  evaluate  strategies  for 
outreach  to  families  &x>m  minority 
backgro\inds  in  order  to  increase  their 
participation  on  advisory  committees 
and  other  bodies  that  influence  policies 
and  practices; 

•  Ckx)rdinate  its  activities  with 
related  projects  supported  by  the  OSEP; 
and 

•  Evaluate  the  impact  of  the  Center 
on  Mental  Health  Services 
demonstration  projects  on  the 
development  of  statewide  family- 
coiiVrolled  information  and  support 
networks  throughout  the  United  States 
and  the  effectiveness  of  the  different 
strategies  employed  by  these  family- 
controlled  organizations  to  expand  and 
include  families  and  children  from 
oilturally  diverse  backgroimds. 

Priority  3— Rehabilitation  of  Persons 
With  Long-Term  Mental  Illness 

Background 

In  September,  1992,  NIDRR  sponsored 
a  Consensus  Validation  Conference 
(CVC)  on  "Strategies  to  Secure  and 
Maintain  Employment  for  Persons  With 
Long-Term  Mental  Illness  (LTMI)"  that 
produced  a  number  of  resource  papers. 
Consumers,  providers,  family  members 
and  researchers  submitted  papers  and 

Erovided  testimony  on  current 
nowledge  and  recommendations  for 
future  research.  Areas  of  concern  that 
emerged  as  a  result  of  the  conference 
included  (1)  the  importance  of  a 
systematic  approach  to  increasing 
consumer  empowerment;  (2)  the  need  to 
address  the  financial  disincentives  to 
employment  in  various  Federal  and 
State  systems;  (3)  the  need  to  explore 
and  improve  practices  of  employers 
with  regard  to  hiring  peraons  with 
LTMI;  and  (4)  the  importance  of  the 
emerging  practice  of  "supported 
education"  which  involves  the 
provlsi(m  of  assistance  to  individuals 
with  disabilities  in  educational 
environments  that  enables  them  to 
perform  successfully. 


The  prevalence  of  mental  illness  in 
the  United  States  in  1992  was 
approximately  45  million  individuals, 
of  whom  an  estimated  4  to  5  million 
adults  are  considered  "seriously 
mentally  ill"  (Rutman.  "How 
Psychiatric  Disability  Expresses  Itself  as 
a  Barrier  to  Employment,"  CVC 
Resource  Paper,  1992).  Severe  and 
persistent  mental  illness  encompasses 
more  than  an  episodic  disorder.  It 
implies  significant  impairment  and 
disability  and,  as  a  result,  treatment  is 
often  extensive,  long-term,  shd 
expensive  (Goldmen  et  al.,  "Defining 
and  Counting  the  Chronically  Mentally 
111."  Hospitaland  Community 
Psychiatry,  1988). 

Consimier-diTected  vocational, 
residential,  and  social-support  programs 
are  beginning  to  appear  throughout  the 
country.  Typically,  in  these  programs, 
professionals  provide  options  and 
consumers  set  goals,  plan  services,  and 
assertively  ask  for  help  when  needed 
(Mellon,  "Member  Needs  Drive  the 
Program."  CVC  PubUc  Testimony. 
1992).  Exploration  of  the  benefits  of 
consumer-directed  programs  may  prove 
to  be  valuable. 

Penons  with  LTMI  have  one  of  the 
lowest  rates  of  successful  vocational 
rehabilitation.  Many  are  unable  to  find 
or  maintain  employment  for  a  variety  of 
reasons  that  include  (1)  the  impact  of 
psychiatric  symptoms  and  the 
impredictability  of  the  illness  itself;  (2) 
the  barriere  to  employment  created  by 
employer  discrimination  and  stigma;  (3) 
the  disincentives  to  work  created  by 
financial  support  systems;  and  (4)  a  lack 
of  marketable  skills. 

Although  effective  short-term 
treatment  programs  now  exist  to  hel^ 
people  witn  psychiatric  disabilities, 
there  are  indications  that  an  array  of 
long-term  support  services  such  as 
peraonal  care  attendants  and  job 
coaches  may  be  necessary  in  order  to 
maintain  life  in  the  community  and 
lifetime  involvement  in  the  labor 
market.  Employers  often  express 
concerns  regarding  the  unpredictable 
recurrence  of  symptoms  and  difficulties 
in  controlling  the  behavior  of  persons 
with  LTMI  (Cook  et  al..  "Cultivation  and 
Maintenanc«  of  Employer 
Relationships,"  CVC  Resource  Paper, 
1992).  Studies  report  that  employers 
interested  in  hiring  persons  with 
disabilities  are  concerned  about  the 
availability  of  support  services  that  will 
facilitate  the  individual's  employment 
(Greenwood  et  al.,  "Employer 
Perspectives  on  Employer  Rehabilitation 
Partnerships."  Journal  of  Rehabilitation 
Counseling.  19.  (1).  1988). 

Application  of  the  concept  of 
"supported"  services  is  proving  to  be 


beneficial  to  persons  with  long-term     ^ 
mental  illness.  Developments  in  the 
field  of  psychiatric  rehabilitation 
indicate  that  supported  education 
programs  can  improve  access  to 
education  and  retention  in  education 
programs  and  may  subsequently 
increase  the  employability  of 
participants  (Unger,  "Access  to 
Educational  Programs."  CVC  Resource 
Paper,  1992). 

NIDRR,  in  collaboration  with  the 
Substance  Abuse  and  Mental  Health 
Services  Administration,  Center  on 
Mental  Health  Services,  announces  a 
research  priority  on  Long-Term  Mental 
Illness. 


Priority 

An  RRTC  on  rehabilitation  of  persons 
with  long-term  mental  illness  shall — 

•  Identify,  compare,  and  evaluate 
strategies  to  increase  consumer 
empowerment  in  the  provision  of  social 
and  employment  training  services; 

•  Identify,  develop,  and  evaluate 
strategies,  including  provision  of 
reasonable  accommodations  to  improve 
employment  training,  hiring,  retention 
and  promotion  outcomes  for  persons 
with  LTMI; 

•  Identify  financial  disincentives  to 
employment  and  develop 
recommendations  to  overcome  those 
disincentives; 

•  Identify,  compare,  and  evaluate 
models  which  provide  support  to 
employers,  as  well  as  persons  with 
LTMI  in  the  community,  including 
supported  employment  and  education 
models; 

•  Identify  and  evaluate  strategies  to 
reduce  and  eliminate  stigma  in  the 
workplace  and  training  setting  attached 
to  peraons  with  long-term  mental 
illness;  and 

•  Investigate  the  process  of  recovery 
fi'om  long-term  mental  illness  through 
the  identification  of  rehabilitation 
interventions  that  contribute  to  the 
recovery  process. 

Priority  4— Pediatric  Rehabilitation 
Background 

It  is  estimated  that  10  to  15  percent  of 
the  children  under  18  yeare  of  age  have 
a  chronic  illness  or  disability  (Pless  and 
Perrin,  "Issues  Common  to  a  Variety  of 
Illnesses,"  Issues  in  the  Care  of  Children 
with  Chronic  Illnesses,  Hobbs  and 
Perrin  (eds.),  Jossey-Bass,  1985). 
Although  most  have  no  limitation  in 
activities  of  daify  living,  approximately 
one  million  are  estimated  to  be  severely 
limited  in  their  ability  to  participate  in 
activities  of  childhood,  preschool,  or 
school.  It  is  further  estimated  that 
400,000  children,  including  100,000  in 
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astitutions,  are  unable  to  engage  in  any 
major  childhood  activities  (IG>hrman. 
NIDRR  Long-Range  Plan  Hearing 
Testimony.  Chicago,  1991). 

There  is  evidence  that  the  number  of 
infants  infected  with  human 
immunodeficiency  virus  (HP/)  is 
growing,  and  there  is  an  increasing 
concern  about  the  potentially  disaibling. 
long-term  effects  of  crack  cocaine  use 
during  pregnancy  (Office  of  Technology 
Assessment,  Adolescent  Health, 
Washington.  DC.  1991).  According  to  a 
Public  Health  Service  Report,  "Family 
Centered  Comprehensive  Care  for 
Children  with  HIV  Infection"  (August. 
1991)  by  June  1991  the  Centers  for 
Disease  Control  had  received  reports  of 
3,140  children  (less  than  13  year  old) 
with  AIDS.  This  same  report  estimates 
that  1.800-2.000  infants  were  bom 
infected  with  HTV  in  1989  based  on  a  30 
percent  transmission  rate  from  the 
5,000-6.000  HIV-infected  women  who 
gave  birth. 

Advances  in  diagnosis  and  treatment 
have  dramatically  changed  mortality 
rates  for  children  with  chronic  illnesses, 
and  many  survive  into  adulthood 
(Gortmaker.  'Ttemography  of  Chronic 
Childhood  Disease."  Issues  in  the  Care 
of  Children  with  Chronic  Illnesses. 
Hobbs  and  Perrin  (eds.).  Jossey-Bass. 
1985).  As  a  result  of  medical, 
technological,  social,  and  legal 
advances,  treatment  of  children  with 
chronic  illnesses  has  shifted  from  being 
^       based  in  hospitals  and  institutions  to 
communities  and  family  homes.  While 
there  appears  to  be  a  growing  consensus 
about  the  ideal  of  providing  home  and 
community-based  care  for  even  the 
sickest  children,  or  those  with  the  most 
severe  disabilities,  there  is  much  less 
consensus  about  how  to  do  It  (Pattereon. 
"Family  Resihence  to  the  Challenge  of 
a  Child's  Disability."  Pediatric  Annals, 
September.  1991). 

The  role  of  parents  in  the  treatment  of 
children  with  chronic  illness  is 
changing.  Quality  of  care  is  often 
dependent  on  a  parent's  assertiveness 
and  ability  to  coordinate  the  efforts  of 
numerous  medical  and  social  service 
systems  (Smith.  "Parents:  The  Critical 
Team  Membere,"  OSERS  News  In  Print. 
Sunmier  1992).  In  addition,  the  shift  to 
community-based  services  has  placed 
new  demands  on  the  relationship 

rtween  professionals  and  parents. 
Tnere  are  a  variety  of  funding 
mechanisms  that  support  the  treatment 
of  cliildren  %vith  chronic  illness,  such  as 
private  health  insurance,  Medicaid,  and 
an  array  of  managed-care  programs. 
Nevertheless,  parents  of  children  with 
chronic  ilhiesses  often  have  difficulty 
accessing  the  services  their  children 
need.  Parents  may  encounter  service 


delivery  systems  that  are  fragmented  as 
a  result  of  inadequate  communication 
and  coordination  among  providers, 
varying  eligibility  raouirements  for 
services  and  financial  assistance,  and 
insufficient  resources  (Fox  et  aL,  "An 
Examination  of  HMO  Policies  Affiecting 
Children  with  Special  Needs."  U.S. 
Department  of  Health  and  Human 
Services  Grant  tMCJ-063500. 1990). 

The  psychosocial  impact  of  chronic 
illness  through,  for  example,  restrictions 
of  activities  of  daily  living  and 
participation  in  commimity  life  have 
just  begun  to  be  explored  (Siimema. 
"Resilience  Among  Children  with 
Special  Health  Care  Needs  and  Among 
Tneir  Families,"  Pediatric  Annals, 
September.  1991).  More  information  is 
needed  about  what  contributes  to 
resiliency  and  coping  in  famiUes 
(including  siblings)  with  a  child  with  a 
chronic  illness  (Leonard.  "Siblings  of 
Chronically  111  Children:  A  Question  of 
Vulnerability  Versus  Resilience." 
Pediatric  Aimals,  September.  1991). 

The  use  of  health  services  and 
patterns  of  expenditures  vary  markedly 
oy  race  and  ethnicity  (Butler  et  al.. 
"Health  Care  Expenditures  for  Children 
with  Chronic  Illness."  Issues  in  the  Care 
of  Children  with  Chronic  Illnesses. 
Hobbs  and  Perrin  (eds.).  Jossey-Bass, 
1985).  National  survey  data  revealed  a 
rapid  increase  in  the  number  of 
uninsured  Black  and  Hispanic  persons 
between  1977  and  1987  (Fox  et  aL.  "An 
Examination  of  HMO  Policies  Affecting 
Children  with  Special  Needs."  U.S. 
Department  of  Health  and  Human 
Services  Grant  iMCJ-063500. 1990). 

Moreover,  many  poor  minority 
families  are  ineligible  for  Medicaid  due 
to  emplojnnent  or  citizenship  status 
(McKfenus.  "Health  Insurance 
Differentials  Among  Minority  Children 
with  Chronic  Conditions  and  the  Role  of 
Federal  Agencies  and  Private 
Foundations  in  Improving  Finandai 
Access."  Unpublisned  Paper.  Universify 
of  Minnesota.  RRTC  on  Children  with 
Chronic  Illness.  1992).  A  critical 
concent  to  adolescents  and  their 
families  is  the  transition  from  pediatric 
to  adult  health  care  services. 
Adolescents  and  young  adults  have 
diffiarent  needs  from  children  and 
ideally,  transition  services  should  take 
these  needs  into  account  (Court. 
"Outpatient  Based  Transition  Services 
for  Youth,"  Pediatrician,  June.  1991). 
More  information  is  needed  on  the 
process  of  transition  from  pediatric  to 
adult  services  for  young  people  with 
chronic  illnesses. 

For  this  priority,  pediatric 
rehabilitation  is  defined  as  those 
services  necessary  to  assist  children  to 
minimize  the  effects  of  disability  or 


serious  illness  so  that  they  may  achieve 
maximum  participation  in  the  activities 
of  childhood,  preschool,  or  schooL 
While  acute  care  medical  services  and 
improved  clinical  interventions  are 
included  in  this  combination  of 
services,  the  improvement  of  medical 
services  for  children,  in  isolation,  is  not 
the  focus  of  this  priority. . 

Priority 

An  RRTC  in  pediatric  rehabilitation 
shall— 

•  Identify,  develop,  and  disseminate 
effectix'e  models  for  the  provision  of 
pediatric  rehabihtation  services  in  the 
community  and  at  home; 

•  Identify  and  disseminate  models  of 
family-centered,  community-based 
systems  of  care  for  HIV-infected 
children  and  their  famihes  and  identify 
and  evaluate  the  financing  options 
available  to  meet  the  multiple  needs  of 
this  population; 

•  Identify,  develop,  and  disseminata 
effective  models  of  parent  involvement 
in  the  provision  of  community  and 
home-based  pediatric  rehabiUtation 
services; 

•  Develop  and  disseminate  pre- 
servics  and  in-service  training  for 
pediatric  rehalalitation  profe^ionals  in 
order  to  improve  thefr  ability  to  provide 
commimity  and  home-based  care 
treatment; 

•  Identify  and  analyze  the  strengths 
and  limitations  of  the  range  of  financial 
mechanisms  that  support  the  provision 
of  rehabilitative  services  to  children 
with  chronic  illness; 

•  Identify,  develop,  and  disseminate 
successful  interventions  tiiat  improve 
the  abihty  of  families  to  cope; 

•  Identify,  develop,  and  disseminate 
successful  interventions  that  improve 
the  psychosocial  adjustment  of  children 
and  adolescents  with  chronic  illness 
and  their  famiUes; 

•  Identify  and  analyze  the  p>ediatric 
rehabilitation  service  delivery  problems 
facing  chronically  ill  children  from 
minority  backgroimds  and  their  parents 
and,  based  on  that  analysis,  recommend 
strategies  to  improve  pediatric 
rehabilitation  service  delivery  systems; 

•  Coordinate  its  activities  with 
related  activities  supported  by  OSEP 
and  agencies  within  the  Department  of 
Health  and  Human  Services^ihat  address 
services  to  children;  and 

•  Identify  and  evaluate  models  of 
transition  from  pediatric  rehabilitation 
to  adult  health  and  rehabiUtation 
services  for  children  and  youth  with 
chronic  illnesses. 
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Priority  5— Mental  Health  and  Hearing 
Impairment 

Background 

The  National  Institute  on  Dea£iess 
and  Other  Conuniinication  Disorders 
(NnXD)  estimates  that  at  least  28 
million  Americans  have  some  degree  of 
hearing  loss.  It  also  estimates  that,  of 
this  number,  15  to  20  million  persons 
have  a  heering  loss,  ranging  from  mild 
to  deaf,  that  begins  in  adulthood. 

Over  the  past  two  decades,  there  has 
been  a  significant  increase  in  the 
provision  of  mental  health  services  for 
persons  who  are  prelingually  deaf,  i.e., 
persons  who  are  bom  deaf.  NIDRR  has 
sponsored  an  RRTC  in  this  area  for  over 
ten  years,  and  intends  to  announce 
future  priorities  for  research  to  improve 
mental  health  services  for  persons  who 
are  deafened  at  birth  or  in  early 
childhood.  Little  attention,  however, 
has  been  paid  to  the  mental  health 
needs  of  persons  who  are  hard-of- 
hearing  or  deafened  in  adulthood,  and 
appropriate  mental  health  services  often 
are  not  available  for  these  populations. 
For  example,  some  States  offer  no 
specialized  mental  health  services  for 
persons  who  are  hard-of-hearing  or  who 
are  deafened  after  childhood,  and  the 

auality  of  mental  health  services  in 
lose  States  that  do  provide  such 
services  varies  widely. 

Currently,  little  is  known  about  the 
mental  hecilth  needs,  the  provision  of 
services,  and  appropriate  interventions 
for  persons  who  are  hard-of-hearing  and 
those  who  become  deaf  in  adulthood. 
What  is  known  suggests  that  persons 
with  hearing  loss  and  those  who  become 
deaf  in  adulthood  are  likely  to  have 
different  problems  and  mental  health 
needs  than  those  who  are  prelingually 
deaf.  Most  persons  with  hearing  loss 
continue  to  communicate  throtlgh 
speech  and  speech  reading,  often 
depending  upon  strong  amplification  to 
heighten  their  residual  hearing. 
However,  because  they  frequently 
experience  significant  variations  in 
sound  discrimination  that  may  leave 
them  unable  to  understand  speech 
while  hearing  other  levels  of  sound, 
their  capacity  to  communicate  may  be 
undermined.  As  a  result,  they  may  begin 
to  exhibit  dysfunctional  behaviors, 
withdraw  firom  social  contact,  and  feel 
isolated  because  they  beUeve  they  do 
not  fit  in  with  either  the  hearing  or  the 
deaf  world. 

Unlike  persons  who  are  prelingually 
deaf,  persons  who  become  deaf  in 
adulthood  are  culturally  hearing:  that  is, 
they  have  been  raised  from  birth  with  a 
language  and  communication  style  that 
depends  primarily  on  voice  and  sound. 
When  this  communication  style  fails 


because  of  deafness,  they  mav  have 
problems  with  coping  and  adjustment. 
They  are  likelv  to  berame  angry, 
anxious,  and  depressed.  They  often 
isolate  themselves  from  others,  and  their 
personal  and  professional  relationships 
may  break  down.  Their  capacity  to 
function  independently  may  be 
undermined,  and  they  may  become 
overly  dependent  upon  others  (Interim 
Report,  Research  in  Adventitious 
Hearing  Impairment,  NIDRR  Research 
and  Demonstration  Project  #133A90003, 
University  of  CaUfomia  and  San 
Francisco,  1992). 

Additional  research  is  needed 
regarding  the  availability  and 
appropriateness  of  mental  health 
services  for  persons  who  are  hard-of- 
hearing  or  late-deafened,  and  how  the 
provision  of  mental  health  services  to 
such  persons  can  be  improved.  The 
RRTC  funded  under  this  priority  shall 
address  the  mental  health  needs  of  those 
hard-of-hearing  individuals  whose 
hearing  loss  constitutes  a  disability  as 
well  as  those  who  are  deafened  in 
adolescence  or  adulthood. 

Any  Center  to  be  funded  under  this 
priority  must  involve  individuals  who 
are  hard-of-hearing  or  late-deafened  and 
who  have  a  variety  of  commimication 
styles  in  the  planning  and  operations  of 
the  Center.  Applicants  are  expected  to 
demonstrate  their  familiarity  with  the 
range  of  constituent  interests  and 
organizations  representing  these 
populations. 

Priority 

An  RRTC  in  mental  health  and 
hearing  impairment  shall — 

•  Assess  and  define  the  major 
psychological  and  social  adjustment     ^ 
issues  confronted  by  individuals  who 
are  hard-of-hearing  or  who  become 
deafened  in  adolescence  or  adulthood; 

•  Examine  the  role  of  alternative 
communication  styles,  such  as 
American  Sign  Language,  various  forms 
of  manually  coded  English  (e.g., 
transliteration,  speech  reading,  and  oral 
interpretation),  and  assistive  technology 
in  promoting  the  psychosocial 
adjustment  of  individuals  who  are  hard- 
of-hearing  or  late-deafened; 

•  Examine  the  psychological  effects 
of  late-onset  deafoess  on  employment, 
including  early  retirement  and 
underemployment,  and  develop 
strategies  to  promote  successful 
employment  outcomes; 

•  Identify,  develop,  and  evaluate 
interventions  that  would  improve 
mental  health  outcomes  for  persons  who 
are  hard-of-hearing  or  late  deafened, 
including  the  identification  of 
interventions  already  developed  for  the 
prelingually  deaf  that  may  be 


appropriate  for,  or  can  be  adapted  for, 
persons  who  become  deafened  after  they 
have  developed  speech  communication; 

•  Assess  and  analyze,  on  a  State-by- 
State  basis,  the  availability  of  mental 
health  services  for  persons  who  are 
hard-of-hearing  or  late-deafened, 
including  the  types  of  services 
provided,  the  Idnds  of  locations  where 
services  are  provided,  the  deUvery 
systems  that  provide  the  services,  the 
sources  of  funding  for  the  services,  and 
the  qualifications  of  persons  providing 
the  services; 

•  On  the  basis  of  the  State-by-State 
analyses,  identify  the  barriers  to 
providing  adequate  and  appropriate 
mental  health  services  to  these 
populations,  and  develop  and  evaluate 
strategies  to  overcome  those  barriers, 
including  strategies  that  include  a 
comprehensive  continuum  of  services 
and  strategies  that  involve  peer  support 
mechanisms; 

•  Identify  the  needs  for  improving  the 
skills  of  mental  health  practitioners  who 

Cide  services  to  persons  who  are 
-of-hearing  or  late-deafened,  and 
develop  mechanisms,  including  the 
provision  of  in-service  and  pre-service 
training,  to  meet  those  needs; 

•  Develop  a  national  clearinghouse 
on  issues  related  to  mental  health 
services  for  persons  who  are  hard-of- 
hearing  or  late-deafened;  and 

•  Include  research  on  persons  who 
are  deaf  or  persons  with  a  hearing 
impairment  fi'om  a  variety  of 
socioeconomic  levels,  from  diverse 
racial  and  ethnic  groups,  and  from  rural 
and  inner  city  areas;  involve  persons 
who  are  deaf  and  persons  with  a  hearing 
impairment  in  the  planning, 
implementation,  and  evaluation  of 
activities  undertaken  by  the  Center; 
coordinate  activities  with  other 
RehabiUtation  Research  and  Training 
Centers  dealing  with  sensory  disability 
issues;  and,  as  appropriate,  serve  as  a 
resource  for  States,  the  Regional 
Disability  Business  Technical 
Assistance  Centers,  and  others. 

Priority  6— Medical  Rehabilitation 
Seivices 

Background 

The  health  care  system  in  the  United 
States  is  undergoing  substantial 
changes,  not  the  least  of  which  are  in 
the  mechanisms  for  delivering  and 
financing  comprehensive  medical 
rehabilitation  services,  primary  health 
care,  and  long-term  health  care. 
Individuals  with  disabiUties,  as  a  group, 
are  major  consumers  of  health  care 
services  (Zook  and  Moore,  "High  Cost 
Users  of  Medical  Care,"  302.  The  New 
England  Journal  of  Medicine,  1980)  and 
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have  a  stlbstantial  stake  in  the  policies 
that  determine  the  availability  of  health 
care— service  delivery  mechanisms, 
financing  mechanisms,  and  types  of 
services  available.  Much  of  the  recent 
analysis  of  health  care  issues  has  been 
directed  at  acute  care  or  communicable 
diseases.  There  is  a  need  for  more 
information  on  the  long-term  medical 
and  rehabilitation  needs  of  persons  with 
disabilities,  particularly  those  with  the 
most  severe  disabilities,  and  how  to 
provide  these  services. 

For  this  priority,  "medical 
rehabilitation  services"  are  defined  as 
those  services  provided  by  physicians, 
nurses,  and  allied  health  profassionals 
to  meet  the  acute  care  needs  of  person 
with  newly-acquired  disabilities,  and 
those  interdisciplinary  services 
necessary  to  restore  function  or  achieve 
maximum  possible  functioning  and 
independence. 

Medical  rehabilitation  service 
providers  are  a  rapidly  growing  sector  of 
the  health  care  industry,  with  the 
number  of  rehabilitation  hospitals 
doubling  between  1980  and  1987 
(England,  Ed.,  "Medical  Rehabilitation 
Services  in  Health  Care  Institutions," 
American  Hospital  Association.  1989). 
Reasons  for  this  development  include 
the  less  restricted  rehabilitation  bed 
space  allocations  allowed  by  Federal 
repilations  and  comparatively  favorable 
reimbursement  sources  and  rates.' llie 
demand  for  medical  rehabilitation 
services  is  expected  to  continue  to  grow 
in  the  cdming  decades  because  of 
increased  chances  of  survival  after 
trauma,  disease,  or  birth  anomaly; 
increased  prevalence  of  disability 
related  to  the  general  aging  of  the 
population;  and  more  opportimity  for 
individuals  with  disabilities  to  acquire 
secondary  disabilities  or  chronic 
conditions  as  a  result  of  increased 
longevity. 

RehabiUtation  researchers  and 
clinicians  must  define  the  optimal 
organization  and  delivery  of 
rehabilitative  care,  including  such 
parameters  as.  for  example,  ideal  facility 
and  program  sizes  (economies  of  scale) 
and  the  appropriate  nimibers  and  mix  of 
health  care  providers  needed  to  serve 
various  disaoility  groups.  Existing  data 
sources  can  be  used  to  nelp  define 
optimal  organizational  strategies  for 
inpatient  rehabilitation,  but  few  data  are 
available  to  define  optimal  strategies  for 
outpatient  services.  Little  is  known 
about  how  different  models  for  the 

Xization  of  rehabiUtation  services 
outcomes  and  costs.  A  better 
understanding  is  needed  of  how  the 
type,  intensity,  and  setting  of 
rehabilitation  services  affect 
rehabilitation  costs  and  outcomes. 


More  research  also  is  needed  on  how 
the  demographic,  economic,  and 
medical  characteristics  of  consumers 
affect  their  utilization  of  rehabilitation 
services  and  the  outcomes  that  are 
achieved.  The  rational  targeting  of 
appropriate  and  responsive 
rehabilitation  services  to  different 
population  subgroups  could  increase 
the  cost-effectiveness  of  rehabilitation 
services.  Health  care  policy  must  focus 
on  the  means  to  achieve  quality  care, 
leading  to  a  corresponding  need  to 
define  quality  of  rehabilitative  care. 
Defining  quality  care  entails  developing 
and  validating  relevant  measures  of 
outcomes,  establishing  outcome  norms, 
defining  practice  guidelines,  identifying 
acceptable  practice  variations,  and  other 
quality-of-care  criteria. 

Personnel  shortages  and  increased 
medical  rehabilitation  costs  may  require 
the  consideration  of  alternative  modes 
of  rehabilitation  services  delivery,  such 
as  the  increased  use  of  outpatient 
services,  use  of  home-based 
rehabilitation  services,  use  of 
paraprofessional  staff,  and  less  reliance 
on  the  traditional  team  approach  during 
in-patient  rehabiUtation.  Many  fectors 
in  the  larger  health  care  economy  have 
an  effect  on  the  costs  and  outcomes  of 
rehabilitation  services  that  cannot  be 
controlled  by  rehabilitation  providers. 
These  include  pa)nnaent  ceilings,  length- 
of-stay  limits,  minimum  services 
requirements,  and  other  fectors  over 
which  providers  have  Uttle  control  and 
which  may  result  in  less  than  optimal 
outcomes. 

The  purpose  of  this  priority  is  to 
generate  new  knowledge  to  help  resolve 
important  health  services  issues  that 
have  an  impact  on  the  deUvery  of 
comprehensive  acute  medical 
rehabiUtation  services.  Issues  that 
require  study  in  this  area  include:  the 
costs  and  efficacy  of  rehabiUtation 
services  and  specific  rehabiUtation 
modaUties;  the  impact  of  various 
innovative  payment  methods  on 
rehabilitation  hospitals  and  regional 
service  deUvery  systems;  and  the 
development  of  innovative  methods  of 
deUvering  and  financing  comprehensive 
medical  rehabiUtation  services. 

NIDRR  proposes  to  support  an  RRTC 
to  investigate  issues  surrounding  the 
deUvery  of  medical  rehabiUtation 
services.  NIDRR  expects  this  Center  to 
coordinate  with  other  RRTCs  on  traimia 
services,  chronic  illness,  and  serious 
emotional  disorders  in  children,  aging 
%vith  disabiUties,  and  personal 
assistance  services,  as  we  U  as  with 
research  projects  supported  by  the 
Agency  for  Heelth  Care  PoUcy  and 
Research  and  the  National  Center  for 
Medical  RehabiUtation  Research. 


The  proposed  Center  is  expected  to 
use  the  emerging  approaches  of  "health 
services  research,"  a  field  of  sdentiflc 
investigation  that  systematically 
examines  the  organization,  provision, 
and  funding  of  health  care  services.  The 
research  effort  is  expected  to  draw  on 
the  skills  of  such  varied  disciplines  as 
epidemiology,  health  care  economics, 
medical  ethics  and  law,  the  alUed  heelth 
professions,  and  medical  sociology.  The 
research  is  expected  to  consider  issues 
concerning  access,  cost,  effectiveness, 
and  quaUty  of  health  care  services. 

Priority 

An  RRTC  on  medical  rehabiUtation 

services  shaU — 

•  Identify  the  service  needs  of  major 
impairment  groups,  excluding  persons 
with  spinal  cord  injiuy,  traumatic  brain 
injury,  or  bums,  to  serve  as  a  guide  for 
providers,  sponsors,  and  regulators  of 
nealth  services; 

•  Conduct  a  definitive  survey  to., 
develop  specific  characterizations  of 
existing  medical  rehabilitation  service 
capacities,  including  both  inpatient  and 
outpatient  services  currently  available 
and  needed; 

•  Conduct  a  national  longitudinal 
study  of  persons  served  in  pubUc  and 
private  hospitals  to  track  cohorts  of 
newly  impaired  persons,  including  all 
disabiUties  except  those  persons  with 
spinal  cord  injury,  traimiatic  brain 
injury,  or  bums,  to  ascertain  patterns  of 
recovery,  optimal  patterns  of  utilization 
of  medical  rehabiUtaUve  services, 
service  outcomes,  and  costs; 

•  Evaluate  the  continuity  of  services 
and  identify  the  types  of  disabled  and 
sodaUy  and  economicaUy 
disadvantaged  individuais  who  feil  to 
receive  the  services  they  need,  with 
special  attention  to  the  needs  of 
individuals  firom  minority  backgroilnds; 
and 

•  Evaluate  the  relative  costs  and 
outcomes — ^including  consumer 
satisfection— of  current  methods  of 
providing  rehabiUtation  services, 
including  costs  and  outcomes  of  post- 
rehabiUtation  services  for  community 
reintegration,  comprehensive  medical 
follow-up.  and  health  maintenance 
services. 

AppUcable  Program  Regulations:  34 
CFR  parts  350  and  352. 

Program  Authority:  29  U.S.C  760-762. 
(Catalog  of  Federal  Domestic  AssisMhce 
Number  84.133B.  Rshabllitation  Research 
and  Training  Centen) 

Dated:  December  13. 1893. 
Judith  E.  HemnaBii, 

Assistant  Secretary  for  Specia!  Education  and 
Rehabilitative  Sernces- 
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Appendix— Aaaljwlt 


nd 


The  Department  received  seventy-four 
comments  in  response  to  the  proposed 
priorities  by  the  deadline  date.  Tnirty- 
three  additional  comments  were 
received  after  the  deadline  date  and 
were  not  considered  in  this  response. 
Most  of  the  comments  were  generally 
supportive  of  the  proposed  priority,  but 
many  made  suggestions  for 
modifications.  This  Appendix  contains 
an  analysis  of  the  comments  and  the 
changes  in  the  priority  since  the 
publication  of  tne  notice  of  proposed 
priority.  Technical  and  other  minor 
changes  and  suggestions  the  Secretary  is 
not  legally  authorized  to  make  under 
applirable  statutory  authority  are  not 
addressed. 

Priority  1 — Improving  Service  Systems  for 
CYSED 

Comment:  One  commenter  suggested  that 
specific  activities  addressing  transition  be 
added  to  the  activities  of  the  RRTC 
addressing  transition.  These  specific  issues 
were  "identifying  what  policies,  programs 
and  training  are  needed  to  ensure  continuity 
of  services  in  transition,  what  programs 
currently  exist  and  are  working,  what  new 
sepnces  or  programs  are  necessary  and  what 
new  fiscal  strategies  must  be  developed  to 
implement  new  services." 

Discussion:  The  Secretary  believes  that  the 
issues  suggested  by  the  commenter  an 
important  and  could  be  addressed  within  the 
scope  of  the  jmority.  However,  the  Secretary 
intends  that  applicants  have  the  discretion  to 
propose  the  investigation  of  issues  that  £all 
%vitfain  the  scope  of  the  priority  and  declines 
to  impose  an  additional  requirement 
Changes:  None. 

Comment:  Several  commenters  suggested 
transferring  the  evaluation  of  the  statewide 
family  support  networks  to  the  priority  on 
Services  to  Families  of  CYSED. 

Discussion:  The  Secretary  agrees  that 
because  the  second  RRTC  concentrates  on 
family-related  issues,  it  would  be  more 
appropriate  for  that  RRTC  to  undertake  an 
evaluation  of  the  statewide  family  support 
networks. 

Changes:  The  evaluation  of  the  statewide 
family  support  networks  has  been  transferred 
to  the  priority  on  Services  to  Families  of 
CYSED. 

Comment:  One  commenter  suggested 
broadening  the  activity  regarding  models  of 
financing  to  include  refonns  in  the  health 
care  system. 

Discussion:  The  Secretary  believes  that 
refonns  in  the  health  care  system  may  have 
important  consequences  for  models  of 
financing  for  services  to  CYSED.  However, 
the  Secretary  intends  that  applicants  have  the 
discretion  to  propoee  the  investigation  of 
issues  that  fall  within  the  scope  of  the 
priority  and  declines  to  impose  an  additional 
requirement. 
Changes:  None. 

Comment:  Several  commenters  made 
suggestions  regarding  the  demographic 
analyses  included  in  the  priority.  One 


commenter  suggested  placing  more  emphasis 
on  the  relationship  between  demographic 
characteristics  and  the  type  and  range  of 
services  available,  services  outcomes,  and 
institutionalization.  This  commenter  also 
suggested  that  the  increased  emphasis 
include  the  needs  of  rural  areas.  A  second 
commenter  suggested  focusing  the 
demographic  analyses  on  long-term  outcomes 
for  CYSED.  A  third  commenter  suggested  that 
the  RRTC  investigate  the  relationships 
between  age  or  point  of  entry  and  service 
coordination  and  outcomes,  the  relationship 
between  service  delivery  and  a  child's  racial 
or  ethnic  grouping,  and  the  policy, 
regulatory,  and  legislative  bankers  that  exist 
and  prevent  better  service  coordination. 

Discussion:  The  Secretary  believes  that  the 
issue  suggested  by  the  conmienters  are 
important  end  could  be  addressed  within  the 
scope  of  tlje  priority.  However,  the  Secretary 
intends  that  applicants  have  the  discretion  to 
propose  the  Investigation  of  issues  that  fall 
within  the  scope  of  the  priority  and  declines 
to  impose  an  additional  requirement. 
Changes:  None. 

Comment:  One  commenter  suggested 
investigating  the  extent  to  which  the  point  of 
entry  into  a  service  system  influences  service 
delivery,  coordination,  and  outcome. 

Discussion:  The  Secretary  believes  that  the 
issue  suggested  by  the  commenter  is 
important  and  could  be  addressed  within  the 
scope  of  the  priority.  However,  the  Secretary 
intends  that  applicants  have  the  discretion  to 
propose  the  investigation  of  Issues  that  fall 
within  the  scope  of  the  priority  and  declines 
to  Impose  an  additional  requirement 
Changes:  None. 

Comment.  One  conunenter  suggested 
expanding  the  RRTCs  activities  on  transition 
to  include  Identifying  policies,  services,  and 
training  needed  to  ensure  continuity  of  care 
in  transition,  developing  new  services  or 
modifications  in  existing  services  to  ensure  a 
smooth  transition,  and  identifying  effective 
fiscal  strategies  that  must  be  developed  to 
ensure  successful  transition  services.     ^ 

Discussion:  The  Secretary  believes  that  the 
issue  suggested  by  the  commenter  are 
lmp>ortant  and  could  be  addressed  within  the 
scope  of  the  priority.  However,  the  Secretary 
intends  that  applicants  have  the  discretion  to 
propose  the  investigation  of  issues  that  foil 
within  the  scope  of  the  priority  and  declines 
to  impose  an  additional  requirement. 
Changes:  None. 

Conjmeat:  One  commenter  suggested 
including  an  examination  of  strategies  for 
improving  services  to  children  who  are 
involved  in  delinquency,  substance  abuse, 
and  violence. 

Discussion:  The  Secretary  believes  that  the 
issue  suggested  by  the  commenter  is 
Important  and  could  be  addressed  within  the 
scope  of  the  priority.  However,  the  Secretary 
intends  that  applicants  have  the  discretion  to 
propose  the  investigation  of  issues  that  fall 
within  the  scope  of  the  priority  and  declines 
to  impose  an  addiUonal  requirement. 
Changes:  None. 

Conunent:  Several  commenters  suggested 
placing  a  specific  emphasis  on  Improving 
educational  and  other  school-based  swvicas 
for  CYSED,  including  developing  and 
evaluating  cost-effective  strategies  for 


educating  CY^D  in  the  general  education 
setting. 

Discussion:  The  third  activity  of  the 
priority  addresses  the  issue  of  educational 
programming,  and  the  Office  of  Special 
Education  Programs  supports  a  number  of 
projects  that  address  educational  program. 
The  Secretary  does  not  agree  that  special 
emphasis  should  be  placed  on  one  area. 
Changes.  None. 

Comment.  One  commenter  suggested  that 
the  activity  addressing  modeb  of  financing 
include  an  examination  of  the  impact  of 
managed  care  on  mental  health  services  for 
CYSED. 

Discussion:  The  Secretary  believes  that  the 
issue  suggested  by  the  commenter  is 
Important  and  could  be  addressed  within  the 
scope  of  the  priority.  However,  the  Secretary 
intends  that  applicants  have  the  discretion  to 
propose  the  investigation  of  issues  that  fall 
within  the  scope  of  the  priority,  and  declines 
to  Impose  an  additional  requirement. 
Changes:  None. 

Comment:  Several  commenters  suggested 
investigating  the  effectiveness  of  the 
Integration  of  community  mental  health  and 
family  services  within  the  context  of  the 
school  setting. 

Discussion:  The  Secretary  believes  that 
studies  to  determine  the  e&ctiveness  of 
comprehensive  service  systems,  including 
those  based  in  school  settings,  are  important. 
The  Office  of  Special  Education  Programs  is 
currently  funding  a  number  of  demonstration 
projects  addressing  comprehensive  school- 
based  services  for  CYSED.  With  the  research 
being  performed  under  OSEP,  the  Secretary 
believes  that  it  would  be  appropriate  to 
require  the  RRTC  to  review  the  results  of 
these  demonstration  projects  as  part  of  its 
activities  addressing  models  of  service 
system  coordination. 

Changes:  The  priority  has  been  revised  to 
require  the  RRTC  to  review  the  results  of  the 
OSEP  demonstration  projects  that  address  the 
provision  of  comprehensive  school-based 
services  to  CYSED. 

Comment:  Two  commentera  suggested 
placing  a  greater  emphasis  on  prevention. 
Discussion:  The  Secretary  believes  that 
prevention  activities  are  important.  However, 
prevention  is  outside  the  scope  of  this  RRTC 
because  the  Center  is  to  address  the  needs  of 
CYSED  who  are  receiving  services. 
Changes:  None. 

Comment:  Two  commenters  suggested 
focusing  on  case  management  and  managed 
care. 

Discussion:  The  Secretary  believes  that  the 
issues  suggested  by  the  commenter  are 
important  and  could  be  addressed  within  the 
scope  of  the  priority.  However,  the  Secretary 
intends  that  appUcants  have  the  discretion  to 
propose  the  investigation  of  Issues  that  fall 
within  the  scope  of  the  priority  and  declines 
to  impose  an  additional  requirement. 
Changes:  None. 

Comment:  One  commenter  suggested 
investigating  the  early  manifestations  of 
emerging  Integrated  service  strategies. 

Discussion.  The  Secretary  believes  that  the 
issue  suggested  by  the  commenter  is 
important  and  ccnild  be  addressed  within  the 
scope  of  the  priority.  However,  the  Secretary 
intends  that  applicants  have  the  discretion  to 
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propose  the  investigation  of  issues  thai  fall 
within  tha  scope  of  the  priority  and  decUnes 
to  impose  an  additianal  raquiramaat 

Quu»ges:  None. 

Comment:  One  commenter  suggested 
including  an  activity  on  the  idantifidtkm, 
development,  and  evaluation  of  practical 
strategies  fat  promoting  account^lity 
within  multi-agancy  systems  of  care  far 
CYSED. 

Discussion:  The  Secretary  believes  that  the 
issue  suggested  by  the  conunenter  is 
Important  and  could  be  addressed  «rithia  the 
scope  of  the  priority.  However,  the  Secretary 
intends  that  applicants  have  the  discretion  to 
propose  the  investigation  of  issues  that  fall 
within  the  scope  of  the  priority  and  declines 
to  impose  an  additional  requirement 

Qianges:  None. 

Comment:  Several  commenters  suggested 
adding  a  new  activity  to  this  priority  as  well 
as  to  Priority  2— Services  to  Families  of 
CYSED-to  evaluate  the  effecU  of  school 
reform  on  services  for  CYSED. 

Discussion:  The  Secretary  beUeves  that 
educational  reform  and  school  rastructuring 
efiottsmay  have  important  implications  ior 
CYSED.  The  Depaitroent  bitends  to  oonduct 
a  competition  in  1994  under  the  Special 
Education — Research  in  the  Education  of 
Individuals  with  Disabilities  Program  to 
support  a  Canter  for  Policy  Reseudi  that  will 
study  the  impact  of  education  reform  on 
children  with  disabilitiea  which  «vili  include 
CYSED.  However,  the  Secretary  beUeves  it 
would  be  appropriate  for  the  RRTC  to  review 
and  analyn  current  lesearch  on  the  specific 
implications  far  CYSED  of  educational 
refoim  and  sdioo)  restructuring  eSovts. 

Changes:  An  activity  has  been  added  to  the 
priority  to  review  and  analyze  current 
research  on  a  langB  of  educatjonalrefbnm  and 
schod  restructuriBC  efforts  to  detnmlne 
what  is  known  about  the  implications  of 
these  efforts  far  CYSED. 

CommaM:  One  coomienter  suggested 
including  child  welfare  in  the  priority  as  well 
as  in  Priority  2— Services  to  Families  of 
CYSED.  This  commenter  also  suggested 
specifying  an  age  range  of  birth— 21  years  far 
the  tniget  poptUation  of  both  priorities  oa 
CYSED. 

Discussion:  TheSecrstary  agrees  that  the 
child  welfore  sjrstem  is  an  important 
component  of  the  systems  senring  CY^D. 
The  Secretary  considen  the  range  of  infuicy* 
21  to  be  the  lower  and  upper  limits  of  tha  age 
range  far  both  priorities;  however,  the 
Seoretary  recognizes  that  the  age  range  may 
vary  for  different  service  systems. 

Changes:  The  child  welfare  system  has 
been  added  to  the  list  of  service  systems  that 
RRTCs  in  Priority  1  and  Priority  2  will 
investigate. 

Gonunent:  One  ounmenter  suggested 
investigating  how  services  which  begin  in 
childhood  or  young  adulthood  are  different 
from  services  that  begin  in  adulthood. 

Discussion:  The  Secretary  does  not  believe 
that  an  investigation  of  how  sarrices  which 
begin  in  childhood  or  young  adulthood  are 
diflwent  than  services  that  begin  in 
adulthood  is  as  impalant  as  the  tasks 
specified  in  the  priority  and  declines  to 
expuid  the  priority. 

Cbanget:  Nans. 


Comawnt-  Several  oommenters  suggested 
placing  more  emphasis  on  issues  related  to 
persons  with  disabilities  from  minority 
backgroimds  and  low-income  fomilies. 

Discussion;  The  Secretary  agrees  that  the 
RRTC  can  play  an  important  role  in 
improving  systems  that  provide  services  to 
CYSED  firam  minority  backgrounds  and  low- 
tnccme  families.  The  Secretary  believes  that 
more  knowledge  is  needed  about  tlie  service 
needs  of  CYSED  from  minority  backgrounds 
and  low-inomne  families. 

Changes:  The  first  activity  of  the  priority 
has  been  revised  to  specify  that  the  RRTC 
include  CYSED  from  minority  backgrounds 
aiui  low-income  families  tn  the  investigation 
of  demographic  characteristics. 

Comment:  One  commenter  indicated  that 
the  priority  appeared  to  reetrict  focus  and 
resources  on  individual  systems  of  services 
rather  than  on  integrated  systems.  This 
commenter  suggested  that  the  priorify  be 
revised  to  focus  on  integrated  models  of 
service  system  operation  and  innovative 
methods  of  integrated  early  identification  fas 
all  of  the  services  systems  included  in  the 
priorify. 

Discussion:  The  second  activlfy,of  the 
RRTC  is  devoted  exclusively  to  an 
investigation  of  service  Systran  coordinatioiL 
The  Secretary  does  not  believe  that  the 
priorify  focuses  on  individual  systems  of 
services  rather  than  on  integrated  systems. 

Changes:  None. 

Comment:  One  commenter  suggested 
expanding  the  priorify  to  address  the 
influence  of  coimfy,  state,  and  Federal 
agencies  and  potictes  on  local  systems  of 
care. 

Discussion:  The  Secretary  believes  that  the 
identification,  development,  and  evahiadoo 
of  models,  induding  nrundng  models,  will 
necessarily  encompass  the  inuuence  of 
counfy,  state,  and  Federal  agencies  and 
policies  on  local  systems  of  care.  The 
Secretary  does  not  believe  any  expansion  of 
thejpriorify  is  necessary. 

Changes:  None. 

Comment:  One  commenter  suggested 
revising  the  priorify  to  hictude  a  requirement 
for  the  RRTC  to  develop,  evaluate,  and  refine 
methods  for  interdisciplinary  training  of 
personnel  who  are  regularly  in  contact  with 
CYSED  or  those  who  are  at  risk  of  developing 
a  serious  emotional  disturbance. 

Discussion:  Each  RRTC  must  conduct 
training  for  service  providen,  Individuals 
with  disabilities,  or  families  on  the 
knowledge  developed  by  the  RRTC 

Changes:  None. 

Comment:  One  conmienter  suggested 
substituting  the  phrase  "emotional, 
behavioral,  and  mental  disortier"  for  "serious 
emotional  disturbance"  because  the  latter 
phrase  is  considered  demeaning  and 
negative. 

Discussion:  The  Department  is  currentfy 
reviewing  comments  on  a  notice  published  in 
the  PedaraJ  Register  regarding  whether 
"serious  emotional  distuitnnce"  should 
continue  to  be  used  or  another  term 
substituted. 

Changes:  None.  - 

Priority  2— Services  to  PaatUies  of  CYSED 

Comment:  Several  commenters  suggested 
deleting  the  tana  "humout"  from  the  seoand 


activify  of  the  priorify  because  h  is 
pejonUve. 

Diacasrion:  The  Secretary  agrees  that  the 
term  may  be  regarded  as  p^ontive  and 
believes  that  emphasis  shoviki  be  placed  oa 
strengthening  and  supporting  families. 

Changes:  The  activify  has  been  revised  to 
emphasize  ways  to  strnngthen  and  support 
families. 

Comment:  One  commenter  suggested 
placing  more,  emphasis  on  training  parents 
and  professionals  to  enable  Camilies  to  be 
effective  in  the  decision-making  processes 
involving  their  children. 

Ditcussion:  The  first  activify  of  the  priorify 
addresses  models  of  famify  pvtidpation  in 
various  service  systems.  Badt  RRTC  roust 
conduct  a  program  of  training  based  on  Its 
research  findings.  The  Secretary  believes  that 
the  training  the  RRTC  will  otmduct  that  is 
based  on  the  first  activify  of  the  priorify  will 
address  the  training  of  parents  and 
professionals  to  enable  ft>miHit$  to  be 
effective  in  the  decision  naalcing  processes 
involving  their  children. 

Changes:  None. 

Conunent:  Several  oommenters  suggsstod 
eliminating  the  activity  addressing  out-ol- 
home  placement  These  commenten     ' 
suggested  that  the  RRTC  focus  on  the 
supports  that  are  needed  by  families  tn  order 
to  maintain  their  children  in  the  home,  nthar 
than  investigate  the  drcumstanoes  when  ou*- 
of-home  ptacament  would  be  appropriate. 

Discuuion:  The  Secretary  agrees  that  the 
RRTC  should  focus  on  the  supports  that  are 
needed  by  families  in  order  to  maintain  their 
children  in  the  booM.  Howevar.  the  Seoetary 
believes  that  it  is  important  to  study  the  least 
restrictive  altentativee  to  family-based 
treatmem  when  out-of-hooie  placament  is  in 
the  best  Intasasts  of  the  child. 

Chaaget:  The  priorify  has  been  revised  to 
address  alternatives  to  Instltutiaaal  settings 
arhen  family-based  toeatment  is  not  aa 
optiaa. 

Conunent- Several  commenten  suggested 
inchiding  a  broad  definition  of  "fmify."  Oaa 
of  theee  conm>enters  also  suggested  that  the 
priorify  "acknowledge  the  important  role  of 
extendsd  fsmify  members." 

Discussion:  The  Secretary  believes  that 
applicants  should  have  the  discretion  to 
define  "family"  as  broadfy  or  as  narrowfy  as 
they  choose.  Similarly,  apphcants  should 
have  the  discretion  to  address  the  role  of 
extended  famify  members  to  wtiatever  degree 
the  applicant  believes  is  appropriate. 

Changes:  None. 

Comment:  Several  conunenters  suggested 
placing  more  emphasis  on  issues  related  to 
persons  with  disabilities  from  minorify 
backgroimds  and  low-income  families. 

Discussion:  The  priority  Includes  an 
activity  devoted  exclusively  to  families  from 
minorify  backgrounds.  In  addition,  all 
applicants  far  an  RRTC  are  required  to 
demonstrate  bow  the  grantee  will  meet  the 
needs  of  persons  %rlth  disabiUties  fmm 
minority  backgrounds.  The  Secretary  does 
not  believe  any  further  requirements  are 
necessary. 

Changes:  None. 

Gmnment:  Several  commenters  suggested 
requiring  the  clearinghouse  to  be  operated  by 
a  family-run  organization. 
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Discussion:  The  Center  on  Mental  Health 
services  has  informed  NIDRR  that  it  plans  to 
support  a  clearinghouse  that  will  be  operated 
by  a  hmily-run  organization.  The  Secretary 
believes  that  the  cliMringhouse  contained  in 
the  proposed  priority  would  duplicate  the 
won  of  the  CMHS  clearinghouse. 

Changes:  The  clearinghouse  has  been 
eliminated  from  the  priority. 

Priority  3— Rehabilitation  of  Persons  with 
Long-Term  h4ental  Illness 

Comment:  Twra  commenters  suggested  a 
number  of  revisions  in  the  activity 
addressing  strategies  to  increase  consumer 
empowerment  in  the  provision  of  social  and 
employment  training  services.  The 
commenters  suggested  increasing  consumer 
empowerment  in  the  evaluation  of  services, 
including  the  strategy  of  employing  the 
consumer  as  a  provider  and  the  concept  of 
job  sharing  with  a  mentor  as  examples  of 
strategies,  substituting  the  phrase  "career 
development  services"  for  "employment 
training  services,"  including  personal 
assistance  services  as  a  strategy  for 
investigation,  and  clarifying  the  meaning  of 
the  term  "consumer  empowerment." 

Discussion:  The  Secretary  believes  that  the 
issues  suggested  by  the  commenter  are 
important  and  could  be  addressed  within  the 
scope  of  the  priority.  However,  the  Secretary 
intends  that  applicants  have  the  discretion  to 
propose  the  investigation  of  issues  that  fall 
witlua  the  scope  of  the  priority  and  declines 
to  Impose  an  additional  requirement 

Changes:  None. 

Comment:  One  conunenter  suggested 
studying  process  of  recovery  from  mental 
illness  as  an  additional  activity. 

Discussion:  The  Secretary  agrees  that 
investigations  into  the  recovery  process 
could  yield  fmdings  that  would  contribute 
significantly  to  the  field. 

Changes:  An  activity  has  been  added  to  the 
priority  to  investigate  the  process  of  recovery 
bom  long-term  mental  illness  through 
identification  of  those  rehabilitation 
interventions  that  contribute  to  the  recovery 
process. 

Comment:  Two  commenters  suggested 
expanding  the  concept  of  disincentives  to 
include  not  only  financial  disincentives,  but 
also  negative  professional  and  societal 
attitudes. 

Discussion:  The  Secretary  does  not  believe 
that  it  is  appropriate  to  expand  the  required 
activity  regarding  financial  disincentives  to 
include  negative  professional  and  societal 
attitudes. 

Changes:  None. 

Comment  One  commenter  suggested 
expanding  the  activity  addressing  stigma  in 
the  work  place  to  address  stigma  in 
educational  settings. 

Discussion.  The  Secretary  agrees  that 
expanding  the  activity  on  stigma  beyond  the 
work  place  is  desirable.  The  Secretary  prefers 
to  use  the  term  "training  settings"  in  order 
to  include  secondary  or  postsecondary 
institutions  as  well  as  other  settings  where  a 
person  with  long-term  mental  illness  may 
receive  vocatioiul  skills  training. 

Changes:  The  activity  on  stigma  has  been 
expanded  to  address  training  settings  as  well 
as  the  work  place. 


Comment:  One  commenter  suggested 
including  the  use  of  new  video/audio 
confiBrencing  technologies  In  any  activity  on 
training  or  dissemination. 

Discitssion:  The  Secretary  believes  that 
applic^ts  should  be  provided  with  the 
discretion  to  propose  various  means  of 
undertaking  their  dissemination  activities. 
The  priority  would  allow  use  of  the 
technologies  mentioned  by  the  conmienter. 

Changes:  None. 

ComiTient.  One  commenter  suggested 
substituting  the  phrase  "severe  and  persistent 
mental  illness"  for  the  phrase  "long-term 
mental  illness." 

Discussion:  The  Secretary  does  not  believe 
that  the  phrase  proposed  by  the  commenter 
advances  the  terminology.  The  phrase  "long- 
term  mental  illness"  is  regarded  as  a  term  of 
art  in  the  field. 

Changes:  None. 

Comment:  One  commenter  suggested 
referencing  supported  employment, 
including  transitional  employment,  and 
career  development,  in  the  background  to  the 
priority.  The  commenter  also  suggested 
acknowledging  the  critical  role  of  high  school 
and  higher  education  ih  preparing  students 
for  employment  in  the  high-tech 
marketplace. 

Discussion:  Employment  is  a  major  topic  of 
discussion  in  the  background  to  the  priority. 
The  Secretary  does  not  believe  it  is  necessary 
to  reference  supported  employment, 
transitional  employment,  and  career 
development  in  the  background  and  points 
out  that  supported  employment  is  an  element 
in  the  fourth  activity  of  the  priority.  The 
Secretary  agrees  that  high  school  and  higher 
education  play  pivotal  roles  in  preparing 
individuals  for  employment  In  the  high-tech 
marketplace,  but  does  not  believe  it  is 
necessary  to  point  it  out  in  the  background 
statement 

Changes:  None. 

Priority  4 — Pediatric  Reh(Ailitation 

Comment:  One  commenter  sviggested 
several  specific  studies  for  the  RRTC  to  ^ 
undertakis.  These  studies  addressed 
technology  dependent  children,  femily 
"burnout."  family  resiliency,  support 
services,  the  provision  of  rehabilitation 
services  to  victims  of  child  abuse, 
"supportive  education,"  psychosocial 
moibidity,  discordance  in  the  parents'  view 
of  the  Impairmeat  of  their  child,  and  effective 
models  for  support  and  empowerment  of 
caregivers  to  obtain  desired  services  for  their 
children  through  innovative  payment 
strategies. 

Discussion:  The  Secretary  believes  that  the 
issues  suggested  by  the  commenter  are 
important  and  could  be  addressed  within  the 
scope  of  the  priority.  However,  the  Secretary 
intends  that  applicants  have  the  discretion  to 
propose  the  investigation  of  issues  that  fell 
within  the  scope  of  the  priority  and  declines 
to  impose  an  additional  requirement. 

Changes:  None. 

Comment.  One  conunenter  urged  the 
Secretary  to  clarify  that  pediatric  physical 
therapists  are  to  be  included  in  the  term 
"pediatric  rehabilitation  professionals." 

Discussion:  The  Secretary  believes  that  it  is 
commonly  understood  in  the  field  of 


pediatric  rehabilitation  that  pediatric 
physical  therapists  are  considered  p>art  of  the 
population  of  pediatric  rehabilitation 
professionals.  The  Secretary  does  not  believe 
any  clarification  is  necessary. 

Changes:  None. 

Comment:  One  conunenter  suggested 
determining  the  extent  to  which  children  in 
the  child  welfere  system  are  in  rehabilitation 
hospitals  and  identifying  models  to  enable 
children  with  disabling  conditions  who  have 
been  in  rehabilitation  hospitals  to  return  to 
their  femilies  or  foster  femilies  with 
necessary  supports  and  aftercare. 

Discussion:  The  Secretary  does  not  believe 
that  the  suggestion  is  within  the  scop>e  of  the 
priority.  The  Secretary  believes  that 
expanding  RRTC  to  include  the  suggested 
activity  is  beyond  the  resources  that  will  be 
made  available  to  the  RRTC. 

Changes:  None. 

Comment:  Several  commenters  suggested 
deleting  the  activity  addressing  HIV-infected 
children  because  they  believe  it  would  be 
more  appropriate  for  other  agencies  to 
conduct  research  in  this  area. 

Discussion:  The  Secretary  believes  that  it  is 
important  for  the  RRTC  to  address  the  needs 
of  these  children. 

Changes:  None. 

Comment:  Several  commenters  suggested 
expanding  the  requirement  to  coordinate 
activities  with  the  OSEP  to  include  agencies 
within  the  Department  of  Health  and  Human 
Services  (DHHS)  that  address  services  to 
children. 

Discussion:  The  Secretary  agrees  that|he 
RRTC  should  coordinate  its  activities  with 
agencies  within  DHHS  that  address  services 
to  children. 

Changes:  The  coordination  requirement 
has  been  expanded  to  include  agencies 
within  DHHS  that  address  services  to 
children. 

Comment:  One  commenter  suggested 
addressing  strategies  that  will  enable 
children  with  chronic  Illnesses  to  have  their 
special  health  care  needs  met  in  the  general 
education  classroom. 

Discussion:  The  Secretary  does  not  believe 
that  the  suggestion  is  within  the  scope  of  the 
priority.  The  Secretary  believes  that 
expanding  RRTC  to  include  the  suggested 
activity  is  beyond  the  resources  that  will  be 
made  available  to  the  RRTC. 

Changes:  None. 

Comment:  One  commenter  suggested 
including  activities  to  teach  youngsters  to 
make  informed  choices  and  become  self- 
advoca:es. 

Discussion:  The  Secretary  does  not  believe 
that  the  stiggestfon  is  within  the  scope  of  the 
priority.  The  Secretary  believes  that 
expanding  RRTC  to  include  the  suiggested 
activity  is  beyond  the  resources  that  will  be 
made  available  to  the  RRTC. 

Changes:  None. 

Priority  S— Mental  Health  and  Hearing 
Impairment 

Comment:  Several  conunenters  suggested 
establishing  an  RRTC  «vith  a  broader  focus  on 
the  family,  occupational,  and  communicative 
needs  of  late-deafened  and  hard-of-hearing 
people.  Some  commenters  stated  that  the 
dual  focus  of  this  RRTC  on  prelingually  deaf 
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individuals  as  hard-of-hearing  and  late- 
deafened  Individuals  would  bis  scientifically 
and  operationally  unsoiind. 

Discussion:  The  Secretary  agrees  that  hard- 
of-hearing  and  late-deafened  individuals 
constitute  an  underserved  population  with 
significant  problems.  In  the  past,  NIDRR  has 
sui^Kffted  an  RRTC  on  Mental  Health  and 
Dea&ess,  and  continues  to  support  two  other 
RRTCs  conducting  research  on  problems  of 
deafness.  NIDRR  convened  a  partidpstary 
planning  meeting  to  discuss  the  needs  far  ■ 
priority  in  the  area  of  mental  health  and 
hearing  impairment  and  the  planning  group 
placed  major  emphasis  on  the  needs  of  the 
hard-of-hearing  and  late-deafened 
populations.  In  iU  proposed  priority,  the 
Department  suggested  a  dual  focus  in  the 
proposed  Center.  However,  the  weight  of 
putnic  Gonunent  has  convinced  the  Secretary 
that  this  dual  focus  is  inadvisable.  Tberefbra, 
because  the  hard-of-hearing  and  late- 
deafened  populations,  who  comprise  tba 
majority  of  the  hearing-impaired  population, 
have  not  been  addressed  In  past  NIDRR 
priorities,  the  Secretary  has  determined  that 
this  RRTC  should  focus  on  the  needs  of  hard- 
of-hearing  and  late-deafened  individuals. 
NIDRR  will  continue  to  investigate  the  need 
for  additional  research  priorities  to  address 
the  menul  health  issues  of  that  population 
that  is  prelingually  and  culturally  dea£ 

Changes:  TTie  priority  has  been  changed 
throughout  to  address  the  hard-of-hearing 
and  late-deafened  populations. 

Coounent:  One  commenter  suggested  that 
the  priority  include  a  needs  anessment  of  the 
latenieafened  population  in  order  to  evaluate 
mental  health  needs. 

Discussion:  The  Secretary  believes  that  the 
issue  suggested  by  the  commenters  is 
important  and  should  be  addressed  within 
the  scope  of  the  priority,  since  there  is  no 
definitive  body  of  knowledge  on  this  subject 
Changes:  The  first  activity  required  under 
the  pricvlty  has  been  changed  to  "Assess  and 
defiiM  the  major  psychological  and  social 
adjustment  issues  confronted  by  individuals 
who  are  hard-of-hearing  or  who  become 
deafened  In  adolescence  or  adulthood". 
Conunenf .-  One  commenter  suggested 
emphasizing  the  needs  of  Individuals  who 
are  diagnosed  with  a  menta]  illness  and  who 
are  abo  deaf  or  hard-of-hearing. 

Discussion:  The  RRTC  is  intended  to 
address  the  needs  of  persons  who  an  hard- 
of-hearing  or  late-deafened  and  who  have 
mental  health  needs.  This  would  include 
persons  who  have  been  diagnosed  with  a 
mental  illness,  but  would  not  be  limited  to 
that  population.  The  Secretary  believes  the 
target  population  should  be  defined  by 
functional  parameters  rather  than  formal 
diagnoses. 
Changes:  None. 

Comment:  Several  commenters  suggested 
eliminating  any  restriction  on  the  age  of 
onset  of  hearing  loss  or  the  degree  of  hearing 
loss  in  the  priority.  Many  of  these 
commenters  expressed  a  concern  about  the 
special  emphasis  placed  on  those  with  severe 
hearing  loss,  contending  that  persons  whose 
hearing  loss  is  less  than  severe  have  equally 
important  needs. 

Discussion;  The  Secretary  agrees  that  the 
issues  of  degree  of  hearing  loss  and  the  age 


of  onset  need  to  be  clarified  and  revised  in 
the  priority.  As  indicated  above,  the 
Secretary  believes  that  the  RRTC  should 
address  the  needs  of  individuals  who  are 
hard-of-hearing  or  late-deafened  and  have 
problems  related  to  mental  health  and 
adjustment  The  Secretary  believes  that  the 
RRTC  should  address  the  needs  of  youth  and 
adults  because  there  is  less  current  reseert± 
focused  on  these  age  ranges.  The  Secretary  is 
concerned  vrith  augmenting  the  available 
knowledge  about  the  adjustment  problems  of 
individuals  who  experience  disabihty  due  to 
being  hard-of-hearing  or  late-deafened,  and 
about  optimal  services  to  meet  the  needs  of 
these  populations. 

Changes:  The  priority  has  been  revised  to 
specify  the  age  range  applicable  to  the  RRTC 
and  to  clarify  that  the  RRTC  addresses  the 
needs  of  individuals  who  hard-of-hearing  or 
have  late-onset  deafness. 

Comment:  Several  commenten  suggested 
placing  an  emphasis  on  evaluating  and 
analyzing  the  various  commimication 
methods  of  persons  with  hearing  loss  and 
developing  pr»-service  and  in-service 
training  far  service  providers  on  tlMBsa 
methods. 

Discussion:  The  Secretary  beUevea  that  the 
Issues  suggested  by  the  commenters  are 
important  and  has  added  analysis  of 
communication  styles  to  the  ptriarlty. 

Changes:  A  new  activity  has  been  added  to 
the  priority  to  "Examine  the  role  of 
alternative  communication  styles,  such  as 
American  Sign  Language,  various  farms  of 
manually  coded  English  (e.g.,  traiulitaration, 
speech  reading,  and  oral  interpretation),  and 
assistive  technology  in  promoting  the 
ps3n:ho8ocia]  adjustnaent  of  individuals  who 
are  hard-of-hearing  or  late-deaf  eiMd." 

Comment:  One  conunenter  suggested 
investigating  whether  entering  "Deaf  culture" 
and  learning  American  Sign  Language 
resulted  in  a  more  positive  mental  heahh 
adjustment  outcome  for  individuals  who 
become  deaf  afler  acquiring  speech  and 
language. 

Discussion:  The  Secretary  believes  that  the 
issue  suggested  by  the  commenters  is 
important  and  could  be  addressed  within  the 
scope  of  the  priority.  However,  the  Secretary 
intends  that  applicants  have  the  discretion  to 
propose  the  investigation  of  issues  that  fall 
within  the  scope  of  the  priority  and  declines 
to  impose  an  additional  requirement 

Changes:  None. 

Comment:  One  commenter  suggested  that 
the  priorify  improperly  implied  that  the 
RRTC  should  rely  only  on  mental  health 
programs  and  professionals  in  the  field  of 
deafness. 

Discussion:  The  Secretary  disagrees  with 
the  commentar's  reading  of  the  priority.  The 
Secretary  believes  that  in  order  to  address  the 
wide  range  of  beariitg  Impairment  that  is 
required,  the  RRTC  will  have  to  draw  from 
an  equally  ¥dde  range  of  moital  health 
program  experts. 

Qianges:  None. 

Coounent:  Several  commenten  suggested 
giving  the  representatives  of  consumers  and 
their  femilies  the  oppor^anity  to  provide 
input  into  the  conceptualization,  design, 
implementation,  and  evaluation  of  research 
projects,  service  development,  and  service 
delivery. 


Discasshn:  The  Secretary  believes  that  the 
sixth  activity  of  the  priority  requires  the 
RRTC  to  give  the  representatives  of 
consumers  and  their  families  the  oppmtunity 
to  provide  input  into  the  conceptual ization, 
design,  implementation,  and  evaluation  of 
reeearch  projects,  service  development,  and 
service  delivery.  The  Secretary  has 
emphasized  this  in  the  backgrotmd 
statement 

C3»anges:  The  background  statement  has 
been  supplemented  to  inchide  the  following 
statement:  "Any  Center  to  be  fiinded  under 
this  priority  must  involve  individuals  who 
are  hard-of-hearing  or  late-  deafened  and  who 
have  a  ifariety  of  communication  styles  in  the 
planning  and  operations  of  the  Center. 
Applicants  are  expected  to  demonstrate  their 
femiliarity  with  the  range  of  constituent 
interests  and  organizations  representing  these 
populations". 

Comment:  Several  commenters  suggested 
expanding  the  RRTC  to  address  the  mental 
health  needs  of  individuals  with  both  visual 
and  hearing  impairmentt. 

Discussion:  The  Secretary  believes  that 
expanding  the  RRTC  to  cover  individual 
with  both  visual  and  hearing  impairments 
should  be  left  to  discretion  of  the  applicant 
Changes:  None. 

Comment:  Several  commenters  expressed  a 
concern  that  the  needs  of  Individuals  who 
are  prelingually  deaf  would  be  overtooked  by 
the  RRTC.  Similarly,  several  other 
commenters  expressed  a  concern  that  the 
needs  of  individuals  who  become  deaf  after 
acquiring  speech  and  language  would  be 
overiooked  by  the  RRTC  Both  groups  of 
commenters  appeared  convinced  that  no  one 
Center  could  serve  adequately  the  needs  of 
both  populations. 

Discussion:  In  response  to  these  concerns, 
the  Secretary  has  narrowed  the  Jxais  of  this 
Center  to  the  hard-of-hearing  and  late- 
deafened  populations.  The  Secretary 
continues  to  consider  the  needs  for  an 
additional  priority  to  focus  on  mental 
problems  of  persons  who  are  prelingually 
and  culturally  deal 

Changes:  The  focu*  of  the  entire  priority 
has  been  changed. 

Commeiit:  Ozm  commenter  suggested 
iiuJuding  {Bmily  therapy  within  the  maamng 
of  mental  health  services. 

Discuuioa:  The  Secretary  believes  that  the 
issue  suggested  by  the  commenter  is 
important  and  could  be  addressed  within  the 
scope  of  the  priority.  However,  the  Secretary 
intends  that  applicanta  have  the  discretion  to 
propose  the  investigation  of  issues  that  fell 
within  the  scope  of  the  priority  and  declines 
to  impose  an  additional  requirement. 
Changes:  None. 

Comment:  One  commenter  suggested 
investigating  the  enviromnental  causes  of  late 
onset  hearing  Impairment 

Discussiott:  The  Secretary  believes  that 
expanding  the  required  activity  to  investigate 
the  environmental  causes  of  late  onset 
hearing  impairment  is  beyond  the  scope  of 
the  RRTC 
Changes:  None. 

Priority  6— Medical  Rehabilitation  Services 

Comment:  One  commenter,  discussing  the 
short^e  of  physical  therapista,  cautioned 
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that  the  raquimnent  ragtrding  "altenutivs 
moda*  of  reh«bilitation  lervice  delivery" 
should  not  relieve  the  RRTC  of  its  obligatioD 
to  provide  training  to  ipprophate  pereonnel. 

Discussion:  The  Secretary  does  not  agree 
that  the  activity  regarding  alternative  modes 
of  rehabilitation  service  delivery  implies  that 
the  RRTC's  training  obligations  are  lessened. 

Changes:  None. 

Comment:  One  commenter  requested 
listing  CHthotic  and  prosthetic  practitioners  in 
the  definition  of  "medical  rehabilitation 
services."  This  commenter  also  requested 
that  amputees  be  listed  in  the  ma)or 
impairment  group*. 

Discussion:  The  Secretary  believes  that  it  is 
commonly  understood  in  the  field  of  medical 
rehabilitation  that  orthotic  and  prosthetic 
practitioners  provide  medical  rehabilitation 
services  and  that  amputees  are  included  in 
"major  impairment  groups."  The  Secretary 
does  not  believe  any  clarification  is 
necessary. 

Changes:  None. 

Comment:  Two  commenters  recommended 
specifying  that  the  target  population  Include 
persons  with  "physical  and  acquired 
disabilities"  anid  exclude  persons  with 
mental  Illnesses 

Discussion:  The  Secretary  believes  that  the 
field  will  be  best  served  by  providing 
applicants  with  the  discretion  to  de&M  the 
target  population. 

Changes:  None. 

€biiunen(:  Two  commenters  suggested 
addressing  the  setting  in  which  medical 
rehabilitation  services  are  provided, 
specifically,  hospitals,  skilled  nursing 
facilities,  home  and  community-based 
settings. 

Discussion:  The  Secretary  believes  that  the 
issue  suggested  by  the  commenter  is 
important  and  cmild  be  addressed  within  the 
scope  of  the  priority.  Ho«irever,  the  Secretary 
intends  that  applicants  have  the  discretion  to 
propoee  the  investigation  of  any  number  of 
issues  that  fall  «dthln  the  scope  of  the 
priority  and  declines  to  Impoae  an  additional 
requirement 

Changes:  None. 

Comment:  Two  commenters  s\iggested 
comparing  the  costs  and  outcomes  of 
different  strategies,  settings,  or  programs  of 
delivering  or  managing  medical 
rehabilitation  and  dlswillty-related  servicaa. 

Discussion:  The  Secretary  believes  that  the 
issue  suggested  by  the  commenter  is 
important  and  could  be  addressed  within  the 
scope  of  the  priority.  However,  the  Secretary 
intends  that  applicants  have  the  discretion  to 
profmse  the  Investigation  of  issues  that  fall 
within  the  scope  of  the  priority  and  declines 
to  impoee  an  additional  requirement. 

Changes:  None. 

Comment:  One  commenter  suggested 
reducing  the  emphasis  on  identifying  service 
needs. 

Discussion:  The  Secretary  beUeves  that  it  is 
Important  to  update  our  knowledge  of  the 


medical  rehabilitation  service  needs  of  major 
impairment  groups. 

Changes:  None. 

Comment.  Two  commenten  suggested 
developing  quantitative  evaluation  and 
management  systems  that  are  practical  and 
addrMS  qualify  improvement  and  outcomes. 

Discussion:  The  Secretary  believes  that  the 
issues  suggested  by  the  commenter  are 
important  and  could  be  addressed  within  the 
scope  of  the  priorify.  However,  the  Secretary 
intends  that  applicants  have  the  discretion  to 
propose  the  investigation  of  issues  that  tell 
within  the  scope  of  the  priorify  and  declines 
to  impose  an  additional  requirement. 

Changes  None.  * 

Comment.  One  commenter  suggested  that 
rather  than  exclude  persons  with  spinal  cord 
injury,  traumatic  brain  injury,  and  bums  in 
determining  medical  rehabilitation  service 
needs  and  conductir^  the  national 
longitudinal  study,  the  RRTC  should  include 
these  disabilify  categories  and  use  data  or 
firdings  that  may  already  be  available  from . 
existing  NIDRR-sponsored  research. 

Discussion:  The  Secretary  prefen  to 
exclude  these  disabilify  categories  because  of 
uncertaintiee  regarding  the  availabilify  and    • 
compatibilify  of  the  data. 

Changes:  None. 

Comment:  One  commenter  suggested 
revising  the  longitudinal  study  to  address  ten 
to  fourteen  major  disabilify  group*  instead  of 
Including  all  disabilify  group*. 

Discussion:  The  Seaetary  believes  it  is  in 
the  best  Interest  of  the  field  to  provide 
applicants  with  the  discretion  to  define  the 
major  disabilify  groups. 

Changes  None. 

Comment:  One  commenter  suggested 
giving  applicants  the  discrebon  to  propose 
the  activities  that  wrouid  Include  chlld-ege 
populations. 

Discussion:  The  Secretary  agrees  and 
points  out  that  applicants  do  have  the 
discretion  to  propose  the  activities  that 
would  Include  child-age  populations  because 
no  age  range  is  specified  In  the  priorify. 

Changes  None.  ' 

General  Comments 

Comment:  One  commenter  suggested 
establishing  an  RRTC  in  the  area  of  epilepsy. 

ZTiacussJon.  The  Secretary  agrees  to 
considor  this  propoaal  In  fiitura  planning. 

Changs*:  None. 

Comment:  Ode  commenter  suggested 
clarifying  that  all  strategies  or  nuxiels 
investigated  by  the  RRTCs  should  be  easily 
replicable  in  the  field.  This  commenter  also 
suggested  undertaking  broadly-based 
dissemination  activities  of  relevant  and 
useful  information. 

Discussion:  The  Secretary  agrees  writh  the 
commenter.  There  are  general  requirements 
that  an  placed  on  all  RRTCs.  The  Secretary 
bellaires  these  requirements  %irlll  generate 
practical,  repUcable  stntagla*  and  models  u 
well  as  appropriate  dissemination  activities. 


The  Secretary  does  not  believe  that  further 
requirements  are  necessary. 

Changes:  None. 

Comment:  One  cocunenter  stated  that 
RRTCs  should  relate  exclusively  to 
supporting  the  public  vocational 
rehabilitation  program.  Specifically,  this 
commenter  suggested  revising  the  priorities 
on  CYSED  to  address  only  those  youth  who 
are  entering  the  public  vocational 
rehabilitation  program.  This  commenter  also 
suggested  that  the  priorify  on  Pediatric 
Rehabilitation  wns  "inappropriate"  and 
should  be  established  by  the  National 
Institutes  of  Health  and  the  "Public  Health 
System." 

Discussion:  The  Secretary  fmints  out  that 
NIDRR  supporU  a  large  number  of  RRTCs 
that  are  intended  to  address  the  public 
vocational  rehabilitation  program.  In  regard 
specifically  to  the  commenter's  suggestion  on 
the  Pediatric  RehabiliUtion  RRTC.  the 
Secretary  points  out  this  RRTC  is  being  re- 
established based  on  a  Congressional 
mandate. 

Changes:  None. 
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NOTE  TO  APPUCANTt:  This  notice  is  a 
complete  application  package,  The 
notice  contains  infbimation,  application 
forms,  and  instructions  needed  to  apply 
for  a  grant  under  this  competition.  The 
final  priorities  for  the  RehabiUtation 
Research  and  Training  Centers  (RRTC) 
program  are  published  in  this  issue  of 
the  Fedovl  Register.  This  consoUdated 
application  padcage  includes  the  closing 
date,  estimated  funding,  and  application 
forms  necessary  to  apply  for  an  award 
under  this  program's  competition. 
Potential  applicants  should  consult  the 
statement  of  the  final  priority  published 
in  this  issue  to  ascertain  the  substantive 
requirements  for  their  applications. 

The  estimated  funding  level  in  this 
notice  does  not  bind  the  Department  of 
Education  to  make  awards  or  to  any 
specific  number  of  awards  or  fundhig 
levels. 
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Funding  priorify 


Improving  service  systems  tof  CYSED 

Services  to  families  of  CYSED  I™!Z! 

Rehabilitation  o«  persons  with  long-term  meritai  ilbTess 

pediatric  rehabilitation 

Mental  health  and  hearing  Impairment l.™!i! 

Medical  rehabilitation  services  


Deadline  for  trans- 
mittal of  applica- 
tions 


March  4.  1994 
March  4,  1994 
March  4,  1994 
March  4,  1994 
March  4,  1994 
March  4, 1994 


Estimated 

number  of 

awards 


Estimated 

size  of 

awards  (per 

year) 


S650,000 
650,000 
550,000 
600,000 
400,000 
500,000 


Project  pe- 
riod 

(months) 


60 
60 
60 
60 
36 
36 


Note:  The  Rehabilitation  Act  Amendments 
if  1992  require  that  each  applicant  for  a 
broject  under  this  competition  must 
demonstrate  in  its  application  how  it  will 
address  the  needs  of  individuals  from 
minority  backgrounds  who  have  disabilities. 
Before  your  application  can  be  reviewed,  it 
must  include  this  description.  Applications 
fcr  which  this  information  is  not  received 
ill  not  be  reviewed. 


f: 


Successful  applicants  that  provide 
$ervices  to  individuals  with  disabilities 

ill  be  required  to  advise  these 

idividuals,  or  as  appropriate,  the 
^larents,  family  guardians,  advocates,  or 
authorized  representatives  of  these 
individuals,  of  the  availability  and 
purposes  of  the  State  Client  Assistance 
Program  (CAP),  including  information 
on  means  of  seeking  assistance  under 
such  programs.  A  Ust  of  State  CAPs  will 
be  provided  to  successful  appHcants 
wheii  they  are  notified  of  their  award. 

This  notice  of  final  priorities  supports 
the  National  Education  Goals.  National 
Education  Goal  5  calls  for  all  Americans 
to  possess  the  knowledge  and  skills 
necessary  to  compete  in  a  global 
economy  and  exercise  the  rights  and 
responsibilities  of  citizenship.  This 
notice  would  address  Goal  5  by  helping 
individuals  with  disabilities  to  develop 
the  skills  necessary  to  live  and  work 
successfully  in  the  world  as  it  is  today. 

If  you  need  further  information  about 
these  requirements,  please  contact 
David  Esquith  at  (202)  205-8801. 
Individuals  who  use  a 
telecommimications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number  at  (202) 
205-5516. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR), 
34  CFR  Darts  74.  75.  77.  78.  80,  81.  82. 
85,  86;  (b)  the  regulations  for  this 
program  in  34  CFR  parts  350  and  352; 
and  (c)  the  notice  of  final  priorities 
published  elsewhere  in  this  issue  of  the 
Federal  Regiater. 

Purpose  ofPwffxiin:  Rehabilitation 
Research  and  Training  Centers  conduct 
coordinated  and  advanced  programs  of 
rehabilitation  research,  provide 
training— including  unctorgraduate, 
graduate,  and  in-service  training— to 


research  and  other  rehabihtation 
personnel,  and  assist  individuals  to 
more  effectively  provide  rehabilitation 
services. 

Selection  Criteria:  The  Secretary  uses 
the  following  selection  criteria  to 
evaluate  applications  under  this 
proeram. 

(a)  Relevance  and  importance  of  the 
research  program  (20  point's).  The 
Secretary  reviews  each  application  to 
determine  to  what  degree — 

(1)  The  proposed  activities  are 
responsive  to  a  priority  established  by 
the  Secretary  and  address  a  significant 
need  of  a  disabled  target  population  and 
rehabilitation  service  providers; 

(2)  The  overall  research  program  of 
the  Center  includes  appropriate 
interdisciplinary  and  collaborative 
research  activities,  is  likely  to  lead  to 
new  and  useful  knowledge  in  the 
priority  area,  and  is  likely  to  become  a 
nationally  recognized  source  of 
scientific  knowledge;  and 

(3)  The  applicant  demonstrates  that 
all  component  activities  of  the  Center 
are  related  to  the  overall  objective  of  the 
Center,  and  will  build  upon  and 
complement  each  other  to  enhance  the 
likelihood  of  solving  significant 
rehabilitation  problems. 

(b)  Quality  of  the  research  design  (35 
points).  The  Secretary  reviews  each 
apphcation  to  determine  to  what 
degree — 

(1)  The  applicant  proposes  a 
coinprehensive  research  program  for  the 
entire  project  period,  including  at  least 
three  interrelated  research  projects; 

(2)  The  research  design  and 
methodology  of  each  proposed  activity 
are  meritorious  in  that — 

(i)  The  Uterature  review  is  appropriate 
and  indicates  familiarity  with  current 
research  in  the  field; 

(ii)  The  research  hypotheses  are 
important  and  scieiitifically  relevant; 

(iii)  The  sample  populations  are 
appropriate  and  simificant; 

(iv)  The  data  collection  and 
measurement  techniques  are 
"PPropnate  and  likely  to  be  effective; 

(v)  The  data  analysis  methods  are 
appropriate;  and 


(yi)  The  applicant  assures  that  human 
subjects,  animals,  and  the  environment 
are  adequately  protected;  and 

(3)  The  application  discusses  the 
anticipated  research  results  and 
demonstrates  how  those  results  would 
satisfy  the  original  hypotheses  and 
could  be  used  for  planning  future 
research,  including  generation  of  new 
hypotheses  where  applicable.     * 

(c)  Quality  of  the  training  and 
dissemination  program  (25  points).  The 
Secretary  reviews  each  apphcation  to 
determine  the  degree  to  which — 

(1)  The  proposed  plan  for  training  and 
dissemination  provides  evidence  that 
research  results  will  be  effectively 
disseminated  and  utiUzed  based  on  the 
identification  of  appropriate  and 
accessible  target  groups;  the  proposed 
training  materials  and  methods  are 
appropriate;  the  proposed  activities  ere 
relevant  to  the  regional  and  national 
needs  of  the  rehabihtation  field;  and  the 
training  materials  and  dissemination 
packages  will  be  developed  in  alternate 
media  that  are  usable  by  people  with 
various  types  of  disabilities. 

(2)  The  proposed  plan  for  training  and 
dissemination  provides  for — 

(i)  Advanced  training  in  rehabihtation 
research; 

(ii)  Training  rehabihtation  service 
persoimel  and  other  appropriate 
individuals  to  improve  practitioner 
skills  based  on  new  knowledge  derived 
from  research; 

(iii)  Training  packages  that  make 
research  results  available  to  service 
providers,  researchers,  educators, 
disabled  individuals,  parents,  and 
others; 

(iv)  Technical  assistance  or 
consultation  that  is  responsive  to  the 
concerns  of  service  providers  and 
consumers;  and 

(v)  Dissemination  of  research  findings 
through  publication  in  professional 
journals,  textbooks,  and  consumer  and 
other  pubhcations,  and  through  other 
appropriate  media  such  as  audiovisual 
materials  and  telecommunications. 

(d)  Quality  of  the  organization  and 
management  (20  points).  The  Secretary 
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reviews  aach  apptication  to  determine 
the  dmree  to  which — 

(1)  The  staffing  plan  for  the  Center 
provides  evidence  that  the  project 
director,  research  director,  traiiung 
director,  principal  investigators,  and 
other  personnel  have  appropriate 
training  and  experience  in  disciplines 
required  to  conduct  the  proposed 
activities:  the  commitment  of  staff  time 
is  adequate  to  conduct  all  proposed 
activities;  and  the  Center,  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin, 
gender,  age.  or  handicapping 
conditions; 

(2)  The  budgets  for  the  Center  and  for 
each  component  project  are  reasonable, 
•adequate,  and  cost-effective  for  the 
proposed  activities; 

(3)  The  facihties.  equipment,  and 
other  resources  are  adequate  and  are 
appropriately  accessible  to  persons  with 
disabilities; 

(4)  The  plan  of  operations  is  adequate 
to  accomplish  the  Center's  objectives 
and  to  ensure  proper  and  efficient 
management  of  the  Center; 

(SfTha  proposed  relationshins  with 
Federal,  State,  and  local  rehabilitation 
service  providers  and  consumer 
organizations  are  likely  to  ensiire  that 
the  Center  program  is  relevant  and 
applicable  to  the  needs  of  consimiers 
and  service  providers; 

(6)  The  wax  performance  and 
accomplishments  of  the  applicant 
indicate  an  ability  to  complete 
successfully  the  proposed  scope  of 
work; 

(7)  The  application  demonstrates 
appropriate  commitment  and  support  by 
the  host  institution  and  opportunities 
for  interdisdplinary  activides  and 
collaboration  with  other  institutions: 
and 

(8)  The  plan  for  evaluation  of  the 
Center  provides  for  an  annual 
assessment  of  the  outcomes  of  the 
research,  the  impact  of  the  training  and 
dissemination  activities  on  the  target 
populations,  and  the  extent  to  which  the 
overall  objectives  have  been 
accomplished. 

Eligible  Applicants:  Institutions  of 
higher  education  and  public  or  private 
agencies  and  organizations  collaborating 
with  institutions  of  higher  education, 
including  Indian  tribes  and  tribal 
organizations,  are  eligible  to  apply  for 
awards  under  this  program. 

Prosram  Anthoriljr:  29  U.S.C  762. 

InstmctioM  for  Transmittal  of 
Applications 

(a)  If  an  applicant  wants  to  apply  for 
a  grant,  the  applicant  shall — 


(1)  Mail  the  original  amd  two  copies 
of  the  application  on  or  before  the 
deadline  date  to:  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  (CFDA#  (Applicant  must 
insert  number  and  lettar]).  Washington, 
DC  20202-4725. or 

(2)  Hand  deliver  the  original  and  two 
copies  of  the  application  by  4:30  p.m. 
(Washington,  DC  time)  on  the  deadline 
date  to:  U.S.  Department  of  Education, 
Application  Control  Center.  Attention: 
(CFDAf  (Applicant  must  insajt  number 
and  letter)),  room  #3633,  Regional  Office 
Building  #3, 7th  and  D  Streets  SW., 
Washington,  DC. 

(b)  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  lAgibfy  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  rv  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  of  mailing: 

U)  A  private  metered  postmark. 
(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

Notes:  (1)  The  U.S.  Postal  Service  does  not 
unifoimly  provide  a  dated  postmark.  Before 
relying  on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

(2)  An  applicant  wishing  to  know  that  its 
application  has  been  received  by  the 
CVepaitment  must  inchide  with  the 
appUcatioa  a  stamped  aelf-addiessed 
postcard  coataioing  tiie  CFDA  number  an(^ 
title  of  this  program. 

(3)  The  applicant  must  Indicate  on  the 
envelope  and — if  not  provided  by  the 
Department— in  Item  10  of  the  Application 
for  Federal  Assistance  (Standard  Form  424) 
the  CFDA  number — and  letter,  if  any— of  the 
competition  under  which  the  application  b 
being  submitted.  . 

Application  Forms  and  Instructions 

The  appendix  to  this  application  is 
divided  into  four  parts.  These  parts  are 
organized  in  the  same  maimer  that  the 
submitted  application  should  be 
organized.  These  parts  are  as  follows: 

Part  I:  Application  for  Federal 
Assistance  (Standard  Form  424  (Rev.  4- 
88))  and  instructions. 

Part  II:  Budget  Form— Non- 
Construction  Programs  (Standard  Form 
424A)  and  instructions. 

Part  ni:  Application  Narrative. 

Additional  Materials 

Estimated  Public  Reporting  Burden. 
Assurances— Non-Constnicti  on 
Programs  (Standard  Form  424B). 


Certification  Regarding  Lobbying, 
Debarment,  Suspension,  and  Other 
Responsibility  Matters:  and  Drug-Free 
Workplace  Requirements  (ED  Form  80- 
0013). 

Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  Form  ED-80-0014) 
and  instructions. 

(Note:  ED  Form  ED-80-0014  is  intended  for 
the  use  of  primary  participants  and  should 
not  be  transmitted  to  the  Department.) 

Disclosure  of  Lobbying  Activities 
(Standard  Form  1,1.1.  (if  applicable)  and 
instructions;  and  Disclosure  Lobbying 
Activities  Continuation  Sheet  (Standard 
Form  LLL-A)). 

An  applicant  may  submit  information 
on  a  photostatic  copy  of  the  application 
and  budget  forms,  tbe  assurances,  and 
the  certifications.  However,  the 
application  form,  the  assurances,  and 
the  certifications  must  each  have  an 
original  signature.  No  grant  may  be 
awarded  unless  a  completed  application 
form  has  been  received. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dianne  Villines.  U.S.  Department  of 
Education,  room  3417  Switzer  Building, 
400  Maryland  Avenue  SW., 
Washington,  DC  20202-2704. 
Telephone:  (202)  205-9141.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  TDD 
number  at  (202)  205-6887. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  or  on  the  Internet  Gopher  Server 
at  GOPHER.ED.GOV  (imder 
Announcements,  Bulletins,  and  Press 
Releases).  However,  \hB  official 
application  notice  for  a  discretionary 
grant  competition  is  the  notice 
published  in  the  Federal  Register. 

Program  Authority:  29  U.S.C.  760-762. 
Dated:  December  13, 1993. 
Judith  E.  Heumann, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 

Appendix 

Application  Forms  and  Instructions 

Applicants  are  advised  to  reproduce 
and  complete  the  application  forms  in 
this  Section.  Applicants  are  required  to 
submit  an  original  and  two  copies  of 
each  application  as  provided  in  this 
Section. 

FREQUENT  QUESTIONS 
1.  CAN  I  GET  AN  EXTENSION  OF  THE  DUE 
DATE? 
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No!  On  rare  occasions  the  Department  of 
Education  may  extend  a  closing  date  for  all 
applicants.  If  that  occurs,  a  notice  of  the 
revised  due  date  is  published  in  the  Federal 
Register.  However,  there  are  no  extensions  or 
exceptions  to  the  due  date  made  for 
individual  applicants. 

2.  WHAT  SHOULD  BE  INCLUDED  IN  THE 
APPUCATION? 

The  application  should  include  a  project 
narrative,  vitae  of  key  personnel,  and  a 
budget,  as  well  as  the  Assurances  forms 
included  in  this  pacltage.  Vitae  of  staff  or 
consultants  should  include  the  individual's 
title  and  role  in  the  proposed  project,  and 
other  information  that  is  specifically 

Eertinent  to  this  proposed  project.  The 
udgets  for  both  the  first  year  and  subsequent 
project  years  should  be  included. 

If  collaboration  with  another  organization 
is  involved  in  the  proposed  activity,  the 
application  should  nclude  assurances  of 
participation  by  the  other  parties,  including 
written  agreements  or  assurances  of 
cooperation  It  is  not  useful  to  include 
general  letters  of  support  or  endorsement  in 
the  application. 

If  the  applicant  proposes  to  use  unique 
tests  or  other  measurement  instruments  that 
not  widely  known  in  the  field,  it  would  be 
helpful  to  include  the  instrument  in  the 
application. 

Many  applications  contain  voluminous 
appendices  that  are  not  helpful  and  in  many 
cases  cannot  even  be  mailed  to  the  reviewers. 
It  is  generally  not  helpful  to  include  such 
things  as  brochures,  general  capability 
statements  of  collaborating  organizations, 
maps,  copies  of  publications,  or  descriptions 
of  other  projects  completed  by  the  applicant. 

3.  WHAT  FORMAT  SHOULD  BE  USED  FOR 
THE  APPUCATION? 

NIDRR  generally  advises  applicants  that 
they  may  organize  the  application  to  follow 
tha  selection  criteria  that  will  be  used.  The 
specific  review  criteria  vary  according  to  the 
specific  program,  and  are  contained  in  this 
Consolidated  Application  Package. 

4.  MAY  I  SUBMIT  APPUCATIONS  TO 
MORE  THAN  ONE  NIDRR  PROGRAM 
COMPFTmON  OR  MORE  THAN  ONE 
APPUCATION  TO  A  PROGRAM? 

Yes,  you  may  submit  applications  to  any 
program  for  which  they  are  responsive  to  the 
program  requirements.  You  may  submit  the 


same  application  to  as  many  competitions  as 
you  believe  appropriate.  You  may  also 
submit  more  than  one  applicatiMi  in  any 
given  competition. 

5.  WHAT  IS  THE  ALLOWABLE  INDIRECT 
COST  RATE? 

The  limits  on  indirect  costs  vary  according 
to  the  program  and  the  type  of  application. 

Applicants  in  the  FIR.  AND  Innovation 
grants  programs  should  limit  indirect  charges 
to  the  organization's  approved  rate.  If  the 
organization  does  not  have  an  approved  rate, 
the  application  should  include  an  estimated 
actual  rate. 

6.  CAN  PROFTTMAKING  BUSINESSES 
APPLY  FOR  GRANTS? 

Yes.  However,  for-profit  organizations  will 
not  be  able  to  collect  a  fee  or  profit  on  the 
grant,  and  in  some  programs  will  be  required 
to  share  in  the  costs  of  the  project 

7.  CAN  INDIVIDUALS  APPLY  FOR 
GRANTS? 

No.  Only  organizations  are  eligible  to  apply 
for  grants  under  NIDRR  programs. 

8.  CAN  MDRR  STAFF  ADVISE  ME 
WHETHER  MY  PROJECT  IS  OF  INTEREST 
TO  NIDRR  OR  UKELY  TO  BE  FUNDED? 
No.  NIDRR  staff  can  advise  you  of  the 

requirements  of  the  program  in  which  you 
propose  to  submit  your  application. 
However,  staff  cannot  advise  you  of  whether 
your  subject  area  or  proposed  approach  is 
likely  to  receive  approval. 

9.  HOW  DO  I  ASSURE  THAT  MY 
APPUCATION  WILL  BE  REFERRED  TO 
THE  MOST  APPROPRIATE  PANEL  FOR 
REVIEW? 

AppUcants  should  be  sure  that  their 
applications  are  referred  to  the  correct 
competition  by  clearly  including  the 
competition  title  and  CFDA  number, 
including  alphabetical  code,  on  the  Standard 
Form  424,  and  including  the  title  of  the 
priority  to  which  they  are  responding. 

10.  HOW  SOON  AFTER  SUBMITTING  MY 
APPUCATION  CAN  I  FIND  OUT  IF  IT 
WILL  BE  FUNDED? 

The  time  fixim  closing  date  to  grant  award 
date  varies  from  program  to  progranL 
Generally  speaking.  NIDRR  endeavors  to 
have  awards  made  within  five  to  six  months 
of  the  closing  date.  Unsuccessful  applicants 
generally  will  be  notified  within  that  time 


frame  as  well.  For  the  purpose  of  estimating 
a  project  start  date,  the  applicant  should 
estimate  approximately  six  months  from  the 
dosing  date,  but  no  later  than  the  following 
September  30. 

11.  CAN  I  CALL  NIDRR  TO  FIND  OUT  IF  MY 
APPLICATION  IS  BEING  FUNDED? 

No!  When  NIDRR  is  able  to  release 
information  on  the  status  of  grant 
applications,  it  will  notify  applicants  by 
letter.  The  results  of  the  peer  review  cannot 
be  released  except  through  this  formal 
notification. 

12.  IF  MY  APPUCATION  IS  SUCCESSFUL. 
CAN  I  ASSUME  I  WILL  GET  THE 
REQUESTED  BUDGET  AMOUNT  IN 
SUBSEQUENT  YEARS? 

No.  Those  budget  projections  are  necessary 
and  helpful  for  planning  purposes.  However, 
a  complete  budget  and  budget  justification 
must  be  submitted  for  each  year  of  the  project 
and  there  will  be  negotiations  on  the  budget 
each  year. 

13.  WILL  ALL  APPROVED  APPUCATIONS 
BE  FUNDED? 

No.  It  often  happens  that  the  peer  review 
panels  approve  for  funding  more  appUcations 
than  NIDRR  can  fund  within  available 
resources.  Applicants  who  are  approved  but 
not  funded  are  encouraged  to  consider 
submitting  similar  applications  in  future 
competitions. 

Public  reporting  burden  for  these 
collections  of  information  is  estimated  to 
average  30  hours  per  response,  including  the 
time  for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and  completing 
and  reviewing  the  collection  of  information. 

Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  these 
collections  of  information,  including 
suggestions  for  reducing  this  burden,  to:  the 
U.S.  Department  of  Education.  Information 
Management  and  Compliance  Division. 
Washington,  DC  20202-4651;  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  1820-0027. 
Washington,  DC  20503. 

BehabiUtation  Research  and  Training 
Centers  (CFDA  No.  84.133B)  34  CFR  parts 
350  and  352. 
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INSTRUCTIONS  FOR  THE  SF  424 

Tbii  is  •  •UmUrd  farm  uMd  by  ai^UcAats  as  a  nquirsd  faceshaet  for  prtapplications  and  appHeaUons  sabaiitted 
war  FsdanI  assistanct.  It  will  bt  uaed  by  Federal  agencies  t»  obtain  applicant  certxficafcion  that  Sutes  whkb  have 
iaitablislwd  a  review  and  comtaent  procedure  in  response  to  ExecaftKe  Order  12372  and  have  selected  the  program 
tebe  indaded  ia  their  process,  have  been  given  anoppertunity  te  review  the  applicant^  submission. 

Item:  Ebtnr: 

IS.    list  oidy  tbs  iarfsst  poUtieal  entities  affected 
le^..  Slate,  counties,  dties). 


tr 


Entnr: 


Soir<expianatory. 

1  Dale  application  submitted  to  Federal  agency  (or 
State  if  applicable)  A  applicaat's  eontroi  number 
(if  applicable). 

S.    State  use  only  (if  applicable). 

dl    If  Ibis  application  is  to  continue  or  revise  an 
existing  eward,  enter  present  Federal  identiiier 
If  far  aaew  preject,  kave  Maak. 
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II. 


Legal  name  of  applicant,  name  of  primary 
organizational  unit  which  will  undertake  the 
assistance  activity,  complete  address  of  the 
applicant,  and  name  and  telephone  number  of  the 
paraen  to  contact  on  matters  related  to  this 
application. 

C    Enter  Em^yer  Identiftration  Nombor  (EIK)  ae 
assiywd  by  the  Intenul  Reveauc  Service. 

I    Enter  the  appropriate  letter  In  the  space 


Check  ai^ropriate  box  and  enter  appropriate 
letterfs)  in  thrspeceCi)  provided: 

—>*!lew*  oMans  a  new  assistance  award 

•Mtional  l^indinflfbudgct  period  for  •  project 
«idi  a  pn^ected  coeopletion  date. 

—"Revision*  means  any  diange  in  the  Fbderal 
Gawerwaent's  finencial  obligatiaB  or 
eeatingent  liability  from  an  existing 
ebngation. 

Kaae^Federal  agency  from  whieb  assfatance  is 
being  refjuestad  with  this  applicatfan. 

Use  Ibe Catalog  of  Fbderal  Oemestic  Assistance, 
number  and  title  ef  the  program  under  wbieh 


Enter  «  brief  descriptive  title  of  the  project  if 
aort  ttiaa  one  prepmm  b  imrdved,  you  should 
append  an  explanalian  en  a  eeparau  abeet.  If 
appiap  Fala  (e.g.,  eenstnictioo  or  real  property 
prejaels).  attach  a  map  showing  project  location. 
Far  prsapplieBtioas.  use  a  eeperate  sbael  to 
provUr  a  aammarydescr^tian  of  Ibis  preject 


IS.    Sdf-explanatocy. 

14.    List  the  applicant's  Congressional  District  and 
aagr  DistnctU)  aflisctad  by  the  ptogram  or  project. 


15. 


ts 


Amount  requested  or  to  be  eontributed  during 
the  first  funding/budget  period  by  each 
contributor.  Value  of  ia>kind  contributions 
should  be  included  on  appropriate  tines  as 
applicable.  If  the  action  will  resdt  in  a  dollar 
change  to  an  existing  award,  indkaU  onfr  the 
aoMttnt  of  tba  change.  For  decreases,  cndose  the 
amounts  ia  parontbesea.  If  both  basic  and 
aapplemcatal  amounts  are  indaded,  shew 
breakdown  en  en  attached  sheet.  For  nmUiple 
1  funding,  use  totab  and  show  breakdown 
( same  categories  as  item  1  ft. 


16.  AppUcanto  should  contact  the  Sute  Single  Point 
ef  Oentact  (SPOQ  for  Federal  Eaeculive  Order 
I237S  Is  dotenaine  whether  the  application  ia 
to  tbe  State  Intergovemmenlal  review 


IT. 


ThiB  ^oestien  appliea  to  tfie  applicant  ergani- 
satian,  not  the  person  who  eigne  ee  tbe 
aattMriaed  lepreeeolative.  CaHgwies  ef  debt 
indudc  ddiaqucnt  aadit  disaUowancea,  leana 
and  taxes. 

To  be  signed  by  tbe  antboriMd  represeittative  ef 
tile  eppiicant  A  copy  of  Ihe  gDveming  body's 
authorisatioa  for  you  to  sign  this  application  as 
efficial  representative  mast  be  on  file  ia  the 
applicant's  office.  ((Certain  Federal  OfM^iss  may 
laquire  that  this  autborixation  be  sabmitted  as 
part  ef  tbe  applicatkmj 
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INSTRUCTIONS  FOR  THE  SF-424A 


General  luitnietioBe 

This  form  is  designed  so  that  application  can  be  made 
tor  funds  from  one  or  more  grant  programs.  In  pre- 
paring the  budget,  adhere  to  any  existing  Federal 
grantor  agency  guidelines  which  prescribe  hew  and 
whether  budgeted  amounts  should  be  separately 
■hown  for  different  functions  or  activitiee  within  the 
program.  For.  some  programs,  grantor  agencies  may 
require  budgets  to  be  separately  shown  by  fiinctioo  or 
activity.  For  other  programs,  grantor  agencies  Bsay 
require  a  breakdown  by  function  or  activity.  Sections 
A3.C,  and  D  should  include  budget  estimates  for  the 
wiiole  pngect  except  when  applying  for  assistance 
which  requires  Federal  authorization  in  annual  or 
other  funding  period  increments.  In  the  latter  case. 
Sections  A3.  C,  and  D  should  provide  the  budget  for 
the  first  budget  period  (usually  a  year)  and  Section  E 
should  preeent  the  need  for  Federal  assistance  in  the 
subeequent  budget  periods.  All  applications  should 
contain  a  breakdown  by  the  object  class  categories 
shown  in  Lines  a-k  of  Section  B. 

Section  A.  Budget  Summary 
Ubos  !•<  Columns  (a)  and  (b) 
For  applications  pertaining  to  a  $in£U  Federal  grant 
program  (Federal  Domestic  Assistance  Catalog 
number)  and  not  nquiring  a  functional  or  activity 
breakdown,  enter  on  tine  1  under  Column  (a)  the 
catalog  program  title  and  the  catalog  number  in 
Column  (b). 

For  applications  pertaining  to  a  tingU  program 
nquiring  budget  amounts  by  multiple  functions  or 
activities,  enter  the  name  of  each  activity  or  ftinction 
on  each  line  in  Column  (a),  and  enter  the  catalog  num- 
ber in  Column  (b).  For  applications  pertaining  to  mul- 
tiple programs  where  none  of  the  programs  require  a 
breakdown  by  function  or  activity,  enter  the  .catalog 
program  title  on  each  line  in  Column  (a)  and  the 
respective  catalog  number  on  eadi  line  in  Column  (b). 

For  applications  pertaining  to  multipU  programs 
where  one  or  more  programs  rtquirt  a  breaJkdown  by 
ftinction  or  activity,  prepare  a  separate  sheet  tor  each 
program  requiring  the  breakdown.  Additional  shaets 
should  be  osed  when  one  form  does  not  provide 
adequate  space  for  all  breakdown  of  data  required. 
However,  when  more  than  one  sheet  is  used,  the  first 
page  should  provide  the  summary  totals  by  programs. 

linos  1-4.  Colamu  (e)  tkrMffc  (f.) 
For  new  opplkationM,  leave  Cohusne  (c)  and  (d)  blank. 
For  each  line  entry  in  Columns  (a)  and  (b).  enter  in 
Columns  (e),  (f).  and  (g)  the  appropriate  amounts  of 
funds  needed  to  support  the  project  for  the  first 
funding  period  (usually  a  year). 


Lines  1-4,  Columns  (e)  through  (g.)  ( continued) 

For  continuing  grant  prognun  appUeations,  submit 
these  forms  before  the  end  of  each  funding  period  as 
required  by  the  grantor  agency.  Enter  in  Columns  (c) 
and  (d)  the  estimated  amounts  of  funds  which  will 
rtmain  unobligated  at  the  end  of  the  grant  funding 
period  only  if  the  Federal  grantor  agency  instructions 
provide  for  this.  Otherwiie.  leave  these  columns 
blank.  Enter  in  columns  (e)  and  (f)  the  amounts  of 
fuAds  needed  for  the  upcoming  period  The  amount(s) 
in  Column  (g)  should  be  the  sum  of  amounts  in 
Columns  (e)  and  (f). 

For  iuppUmtntal  grants  and  changes  to  existing 
grants.  ^  not  use  Columns  (c)  and  (d).  Enter  in 
Column  (e)  the  amount  of  the  increase  or  decrease  of 
Federal  funds  and  enter  in  Column  (f)  the  amount  of 
the  increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted  amount 
(Federal  and  non-Federal)  which  includes  the  total 
previous  authorixed  budgeted  amounts  plus  or  minus, 
as  appropriate,  the  amounts  shown  in  Columns  (e)  and 
(f).  Ttie  amounUs)  in  Column  (g)  should  not  equal  the 
sum  of  amounts  in  Columns  (e)  and  (f). 

Line  5  —  Show  the  totals  for  all  columns  used. 

Section  B  Budget  Categories 
In  the  column  headings  (1)  through  (4),  enter  the  titles 
of  the  same  programs,  functions,  and  activities  shown 
on  Lines  1-4,  Column  (a).  Section  A.  When  additional 
sheets  are  prepared  for  Section  A.  provide  similar 
column  headings  on  each  sheet  For  each  program, 
function  or  actirity,  fill  in  the  total  requirements  for 
fiinds  (both  Federal  and  non-Federal)  by  object  class 
categories. 

Liaes  6a-i-«—  Show  the  totals  of  Lines  6a  to  6h  in  each 
column. 

Uno  flj  -  Show  the  amount  of  indirect  cost 

Ltao  <k  -  Enter  the  total  of  amounts  on  Lines  6i  and 
6j.  For  all  applications  for  new  grants  and 
continuation  grants  the  total  amount  in  column  (5), 
Line  6k,  should  be  the  same  as  the  total  amount  shown 
in  Section  A,  Column  (g),  Line  6.  For  supplemental 
grants  and  changes  to  grants,  the  total  amount  of  the 
increase  or  decrease  as  shown  in  Columns  (l)-(4).  Line 
6k  should  be  the  same  as  the  sum  of  the  amounts  in 
SedioB  A,Cohimns  (e)  and  (f)  OD  Line  S. 
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MSTRUCTIONS  FOR  THE  8F-424A  (continued) 


Line  7-  Enter  the  estimated  amount  of  income,  if  any, 
expected  to  be  generated  from  this  project  Do  not  add 
or  subtract  this  amount  from  the  total  project  amount 
Show  under  the  program  narrative  statement  the 
nature  and  source  of  income.  The  estimated  amount  of 
program  income  may  be  considered  by  the  federal 
grantor  agency  in  determining  the  total  amount  ef  the 
grant 

Section  C  Noa-Foderal-Resoureea 

Lines  6>11  -  Enter  amounts  <^  non-Federal  resources 
that  will  be  used  on  the  grant  If  in-kind  contributions 
are  included,  provide  a  brief  explanation  on  a  separata 
sheet 

Column  (a)  -  Enter  the  program  titles  identical 
to  Column  (a).  Section  A.  A  breakdown  by 
function  or  activity  is  not  necessary. 

Column  (b)  -  Enter  the  contribution  to  be  made 
by  the  applicant 

Column  (c)  -  Enter  the  amount  ^  the  Stete's 
cash  and  in-kind  contribution  if  the  applicant  is 
not  a  Stote  or  SUte  agency.  ApplicanU  which  are 
a  Stete  or  State  agencies  should  leave  this 
column  blank. 

Column  (d)  -  Enter  the  amount  of  cash  and  in- 
kind  contributions  te  be  made  from  all  other 
sources. 

Column  (e)  -  Enter  totals  of  Columns  (b),  (c).  and 
(d). 

Una  I2~  Enter  the  total  for  each  of  Columns  (b)-(e). 
The  amount  in  Column  (e)  should  be  tqual  to  the 
amount  on  Line  5.  Column  (f).  Section  A. 

Section  D.  Forecasted  Cash  Needs 

line  IS  -  Enter  the  amount  of  cash  needed  by  quarter 
from  the  grantor  agency  during  the  first  year. 


Lino  14  -  Enter  the  amount  of  cash  from  all  other 
eources  needed  by  quarter  during  the  first  year. 

Line  18  -  Enter  the  totals  of  amounte  on  Lines  13  and 
14. 

Section  E.  Budget  Estimates  of  Federal  Funde 
Needed  for  Balance  of  the  Project 

lines  16  •  It  •  Enter  in  Column  (a)  tlie  same  grant 
program  titles  shown  in  Column  (a).  Section  A.  A 
breakdown  by  Auction  or  activity  is  not  necessary.  For 
new  applications  and  continuation  grant  applications, 
enter  in  the  proper  columns  amounte  of  Federal  funds 
which  will  be  needed  to  complete  the  program  or 
project  over  the  succeeding  funding  periods  (usually  in 
years).  This  section  need  not  be  completed  for  revisions 
(amendmenU,  changes,  or  supplemente)  to  funds  for 
the  current  year  of  existing  grants. 

If  more  than  four  lines  are  needed  to  list  the  program 
titles(  submit  additional  schedules  as  necessary. 

line  20  -  Enter  the  total  for  each  of  the  Columns  Cb)- 
(e).  VThcn  additional  schedules  are  prepared  for  this 
Section,  annotete  accordingly  and  show  the  overall 
totals  on  this  line. 

Section  F.  Other  Budget  Information 

Lino  SI  -  Use  tliis  space  to  explain  amounte  for 
individual  direct  object<lass  cost  categories  that  may 
appear  to  be  out  of  the  ordinary  or  to  explain  the 
details  ss  required  by  the  Federal  grantor  agency. 

line  23  -  Enter  the  type  of  indirect  rate  (provisional, 
predetermined,  final  or  fixed)  that  will  be  in  effect 
during  the  funding  period,  the  estimated  amount  of 
the  base  to  which  the  rato  is  applied,  and  the  toUl 
indirect  expense. 

Line  23  -  Provide  any  other  explanations  or  cemmente 
deemed  necessary. 
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OMi  Approval  No.  034S-0040 


ASSURANCES  —  NON-CONSTFU)CTION  PROGRAMS 


Noter 


CerUin  of  theit  ueursneet  may  not  bt  applicable  to  jrour  prciject  or  prosraxn.  If  you  have  questions, 
pleas*  contact  the  awarding  agency.  Further,  certain  Federal  awarding  agencies  may  re<iuire  epplicants 
to  certify  to  edditional  assurances.  If  such  it  the  case,  yott  will  be  notified. 


As  the  duly  authoriyed  representative  of  the  applicant  I  certify  that  the  applicant: 


1.  Has  the  legal  authority  to  apply  for  Federal 
assistance,  and  the  institutional,  managerial  and 
financial  capability  (including  funds  sufllcient  te 
pey  the  non-Federal  share  of  project  costs)  to 
ensure  proper  planning,  management  and  com- 
pletion of  the  prcgect  described  in  this  application. 

1.  WiU  give  the  awarding  agency,  the  Comptroller 
Geaeral  of  the  United  Sutea,  and  if  appropriate, 
the  State,  through  any  authorised  representative. 
access  to  and  the  ri^t  to  examine  all  records, 
books,  papers,  or  documents  related  to  the  award; 
and  win  establish  a  proper  accounting  system  in 
accordance  with  generally  accepted  accounting 
standards  or  agency  directives. 

3.  Will  ee^ablish  safeguards  to  prohibit  employees 
from  using  their  positions  for  a  purpose  that 

^  constitutes  or  presents  the  appearance  of  personal 
or  organizational  conflict  of  interest,  or  personal 


4.  Win  initiate  and  complete  the  work  within  the 
applicable  time  frame  after  receipt  of  approval  of 
the  awarding  agency. 

5.  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C.  U  472S-4763) 
relating  to  prescribed  standards  fi>r  merit  systema 
for  programs  funded  under  one  of  the  nineteen 
statutes  or  regulations  specified  in  Appendix  A  of 
QPSfs  Standards  for  a  Merit  System  of  Personnel 
Administration  (5  C.F.R.  900.  Subpart  F). 

6.  Will  comply  with  all  Federal  statutes  relating  to 
nondiscrimination.  These  include  but  are  not 
limited  to:  (a)  TlUe  VI  of  the  Civil  RighU  Act  of 
1964  (P.L.  8S-352)  which  prohibits  discrimination 
on  the  basis  of  race,  color  or  national  origin;  (b) 
Title  DC  of  the  Education  Amendments  of  1972.  as 
amended  (20  U.S.C.  II 168M683,  and  1685-1686), 
whidi  prohibits  discrimination  on  the  basis  of  sex; 
(c)  Section'S04  of  the  RehabiliUtion  Act  of  1973,  as 
amended  (29  U.S.C.  I  794),  which  prohU>iU  dis- 
crimination on  the  basis  of  handicaps;  (d)  the  Age 
Discrimination  Act  of  1975,  as  amended  (42 
U.S.CII  6101-6107),  which  prohibits  discrim- 
ination on  the  basis  of  age; 


(e)  the  Drug  Abuse  Office  and  Treatment  Act  of 
1972  (P.L.  92-255),  as  amended,  relating  to 
nondiscrimination  oa  the  baais  of  drug  abuse,  (f) 
the  Comprehensive  Alcohol  Abuse  and  Alcoholism 
Prevention,  Treatment  and  Rehabilitation  Act  of 
1970  (P.L.  91-616),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  alcohol  abuse  or 
alcoholism;  (g)  ||  523  and  527  of  the  Public  Health 
Service  Act  of  1912  (42  U.S.C.  290  dd-3  and  290  ee- 
3),  as  amended,  releting  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records;  (h)  Title 
Vm  ofthe  Civil  RighU  Act  of  1968  (42  U  SC  I 
3601  et  seq),  as  amended,  relating  to  non- 
discrimination in  the  sale,  rental  or  financing  of 
housing;  (i)  any  other  nondiscrimination 
provisions  in  the  specific  8tatute(s)  under  which 
application  for  Federal  assistance  is  being  made; 
and  (j)  the  requirements  of  any  other 
nondiscrimination  statute(B)  which  may  apply  to 
the  application. 

7.  Will  comply,  or  has  already  complied,  with  the 
reqtiirements  of  Titles  II  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
AcquisiUon  Policies  Act  of  1970  (P.L.  91-646) 
which  prpvide  for  foir  and  equitable  treatment  of 
persons  displaced  or  whose  property  is  acquired  as 
a  result  of  Federal  or  federally  assisted  programs 
These  requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes  regardless 
of  Federal  participetion  in  purchases. 

8.  Will  comply  with  the  provisions  of  the  Hatch  Act 
(5  U.S.C.  II 1501-1508  and  7324-7328)  which  limit 
the  political  activities  of  employees  whose 
principal  emplojrment  activities  are  funded  in 
whole  or  in  part  with  Federal  funds. 

9.  Will  comply,  as  applicable,  with  the  provisions  of 
the  Davis-Bacon  Act  (40  U.S.C.  II  276a  to  276a- 
7),  the  Copeland  Act  (40  U.S.C.  I  276c  and  18 
U.S.C.  II 874),  and  the  Contract  Work  Hours  and 
Safety  Standards  Act  (40  U.S.C.  II  327-333). 
regarding  labor  standards  for  federally  assisted 
construction  subagreements. 
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10.  Will  comply,  if  applicable,  with  flood  insurance 
purchase  requiremenU  of  Section  102(a)  of  the 
Flood  Disaster  Protection  Act  of  1973  (PL.  93-234) 
which  requires  recipients  in  a  special  flood  hazard 
area  to  participate  in  the  program  andto  purchase 
flood  insurance  if  the  toial  cost  of  insurable 
construction  and  acquisition  is  11 0.000  or  more. 

11.  Will  comply  with  environmenul  standards  which 
may  be  prescribed  pursuant  to  the  following:  (a) 
institution  of  environmental  quality  control 
measures  under  the  National  Environmenul 
Policy  Act  of  1969  (P.L.  91-190)  and  Executive 
Order  (EO)  11514;  (b)  notificaUon  of  violating 
fodlities  pursyant  to  EO  11738;  (c)  protection  of 
wetlands  pursuant  to  EO  11990;  (d)  evaluation  of 
flood  hazards  in  floodplains  in  accordance  with  EO 
11988;  (e)  assurance  of  project  consistency  with 
•the  approved  State  management  program 
developed  under  the  CoasUl  Zone  Management 
Act  of  1972  (16  use.  ||  1451  et  seq  );  (f) 
conformity  of  Federal  actions  to  State  (Clear  Air) 
ImplemenUtion  Plans  under  Section  176(c)  of  the 
Clear  Air  Act  of  1955.  as  amended  (42  U.S.C.  I 
7401  et  seq.);  (g)  protection  of  underground  sources 
of  drinking  water  under  the  Safe  Drinking  Water 
Act  of  1974,  as  amended,  (P.L.  93-523);  and  (h) 
protection  of  endangered  species  under  the 
Endangered  Species  Act  of  1973,  as  amended,  (P.L 
93-205). 

12.  Will  comply  with  the  WUd  and  Scenic  Rivers  Art 
of  1968  (16  use.  II  1271  et  seq  )  related  to 
protecting  components  or  potential  components  of 
the  national  wild  and  scenic  rivers  system. 


rGNATU«  Of  AUTHORIZED  aUTlFVING  Of  FiClAt 


AmXANT  OKGANlZAnON 


13.  Will  assist  the  awarding  agency  in  assuring 
compliance  with  Section  106  of  the  National 
Historic  Preservation  Art  of  1966.  as  amended  (16 
U.S.C.  470).  EO  11593  (identification  and 
protection  of  historic  properties),  and  the 
Archaeological  and  Historic  Preservation  Act  of 
1974(16U.S.C.469a-letseq.). 

14.  WUl  comply  with  PL.  93-348  regarding  the 
protection  of  human  subjecu  involved  in  research, 
development,  and  related  activities  supported  by 
this  award  of  assistance. 

15.  Will  comply  with  the  Laboratory  Animal  Welfare 
Art  of  1966  (P.L  89-544,  as  amended,  7  U  S  C 
2131  et  seq.)  pertaining  to  the  care,  handling,  and 
treatment  ^  warm  blooded  animals  held  for 
research,  teaching,  or  other  activities  supported  by 
this  award  of  assistance. 

16.  Will  comply  with  the  Lead- Based  Paint  Poisoning 
Prevention  Art  (42  U.S.C.  II  4801  et  seq )  which 
prohibits  the  use  of  lead  based  paint  tn 
construction  or  rehabilitation  of  residence 
structures. 

17.  Wil\  cause  to  be  performed  the  required  financial 
and  compliance  audits  in  accordance  with  the 
Single  Audit  Art  of  1984. 

18.  Will  comply  with  all  applicable  requiremenU  of  all 
other  Federal  laws,  executive  orders,  regulations 
and  policies  governing  this  program. 


Tnu 


OATI  SUtMtTTCO 


9  *if   (44Si  Sk* 
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CERTinCATIONS  REGARDINC  LOBBYING;  DEBARMENT,  SUSPENSION  AND  OTHER 
RESPONSIBILTTY  MATTERS;  AND  DRUG-FREE  WORKPLACE  REQUIREMENTS 


rtod»iigulatloiMriitd>dowl»ditennta«U>tcwU<k«Uoiilowhfchtl><y»T«riquli«dlo«ttMt  AppBctnts 
tli6uki$homhmHthm\mtnt0kmkrtmhMkatkmimdadmi\uihtngdalio»  StanalupioftfiMform 

BiovidM  to  eonpQaaot  wriUi  oatifiGition  raquinnnti  uade  34  CFS 

\Sw>ww«tm  w  ilk  DibMiiwBt  and  Sa»p«n»low  (Nbiipiocumntirt)  and  Covwimwnt-wid*  RaquirMi>«>t»  tor  Drv»-Fm  Woijmlact 
(Cfai*»).'T1>tc»tilkittai>rtMab(»trMtad«»«BwiglalwpwairtrtkiBotfhctiipoiiwhk»rd^^ 


«fEduaiBoad«lMuUi>»ioawMdthtcovCTdtrMw>ctten,frM<,or 


1.  LOBBYING 

Aa  nquirad  bjr  SKtkm  laSZ.TItkSl  el  tteUSi 
1  «t  94  CFR  Put  S^  for  penons 


6ki 


rSIOO^OOQ. 
Lias  and  SLIia 


PMQ, 


li)  No  Fidanl  appropriated  fiads  km*  b«B  paid  «  wiO  be 
paid,  by  or  on  behalf  of  the  undcrugMd.  to  any  peaon  for 
■iflitaBiriwgoriilawp<iinte>i>ftuTaa«olficir»»y>oyaa 
of  any  agcnqr.  ■  Mtmbar  of  Conncaa,  an  offioar  w  ampioyat 


WHawanoiwitkina 
boahadoMM 

Itenninatadfor 


■L  WlMMthaappBcaMiiunaMato 
i>il—wlii>tfafUfiuUu>,h>cralia 

—planahnatothia^plkation. 


war  period  praoedinjt  this 
public  tranMCtions  (FedcnI.  State. 
ordeCtub;aad 


to  any  of  die 
ittaciian 


.erawanyleyeeofa'MegnbarofClBiniaaiin 
I  widith*  maug  of  any  Fadcral  graa^  tlM  attaring 
Intn  af  inT  mnrwalhra  atiBiiiiiiM.aiirl  l^■  ananrinn. 
oontinuadon.  renewal.  aatendmcRt.  or  BwdificBttoa  of  aqr 
Fadenl  grant  or  cooperative  agreement; 

<b)  if  aay  fcimia  mbar  tbea  raderal  appropriated  fanda  haw 
bean  paid  or  wfll  be  paid  to  aay  penon  for  tsflueadag  or 
•Meantlng  to  influenoe  en  offior  or  eotpbyae  of  any  agenqr.  a 
'MewDerotCorigrea^anoffiarereo>ployeofCBneieai,eren 
M^toyae  of  a  Member  of  Coi^raaa  in  connection  wtth  thia 


X  DRUC411EE  WORKPLACE 
(GRANTEES  OTHER  THAN  INDIVIDUALS) 


Aa  required  by  yw  ^uHVae  WorkpUee  Act  of  1988^  and 
anted  at  34  CFRPait  SS,  Subpait  F,  for  grantaei,  aa 
at  34  an  Pkit  0,  Sectiom  85iQ5  and  ej6I0 - 


A.  Hie  apDiieanteertifiea  that  kwffl  or  wfl]  continue  to 
provide  a  drug-free  wfotifboe  by. 


_  jFami-im'DiadoeufeFom 
to  Rapoft  Lobbying,*  in  afcoordaaoe  with  itt  inatmclioaa: 

fe)Tlie  undenignad  ahall  requtac  that  die  languege  of  thia 
certification  be  induded  bi  the  awnud  doeumenta  for  aU 
Bubawarda  at  aO  tiare  (indudii^  aubgranta.  oontracta  under 
Bwits  and  cooperative  agreements,  and  aubcontiacts)  and  that 
iD  subreeipiaftta  ahall  oeRify  and  diadoae  acoordingiy. 


1  DEBARMQ^,  SUSPDJSION,  AND  OTHER 
RESPONSniUrY  MATTERS 

As  aaquind  by  EMcudwe  Order  1S49.  DAwmanl  and 
Saapanriaa.  and  implaoMBted  at  34  CFR  Ftet  B^  for 
PwapetUwapeitidiiiuits  hi  piimaiy  covered  tiansaftinna>aa 
iefined  at  34  OR  Pftit  85,  teioRS  8S.105  and  aS.110 - 

A 1W  applicant  oaftifles  that  it  and  its  prindpaia: 

idfor 

I  Ineligihiak  or  volunlaiily  oduded  ten 
>  by  any  Federal  dcpeitmant  ori 

»)Hev  not  wittdn  a  three  year  parted  preceding  thia 
•pplkntioabeancwuiLladoforhadactvlljudgaati 
againat  tiien  far  commieeion  of  fraud  or  a  criminal  flfiinae  to 
cannaetion  with  obtaining,  attempdnc  to  obtain,  or  performing 

•  pubbc  (Federal  Stote,  or  locaO  ttuMacden  or  I 

•  public  tranaactian;  violation  of  fWeral  or  f 


(a)  PubliaMng  a  atatamea*  notifying  employeaa  that  the 
unlatirful  manufoetun;  distribution,  disperaing.  poeeeeaioo,  or 
useof  a  controlled  aubelance  ia  prrhibited  in  the  grantee's 
wodflaoa  and  nedfying  the  actkaa  that  vriU  be  taken  against 
ampnyaaa  for  vwlatian  of  sixfa  prohibition: 

<h)  EstabBaUng  an  on-going  dnig-frue  awareness  program  to 
inform  employees  abo&- 

0)  The  dangers  of  drug  abuae  in  the  workplace; 

G)  11m  grantee's  policy  of  maintaining  a  drug-free  woricplace; 

(3)  Any  evaDable  drug  counseling  rehabOitatian.  end 
•m^oyee  aasiatanoe  piogiama;  and 

(4)  THe  penaltiae  that  may  be  Impoeed  i^on  cmpfoyees  for 
drvg  afenise  violatioiis  oceunlng  m  the  vrorkplace; 

toMaUngknifihamasdtbKeadiw^ 
In  the  pertannanoa  of  the  pwit  be  dvsB  a 
t  ioquirad  by  pai^ph  (a); 


lograe  to  be  engaged 
copy  of  the 


(d)  NodMng  die  employee  in  the  atatement  required  by 
paragynih  <a)  that, aaaepnditionofempieymet  under  the 
grai^  dw  ampfoyee  will- 


a)  Abide  by  die 


of  tne  statement;  and 


or  cooimiMion  of  embeoIeBMn^  thef^  forgsfy. 
bribery,  falsifaaon  or  deatrucdon  of  ioco»ds.mafchgi 
itotamenii^  or  iUBSIviiig  stolen  propeity; 

ic)Ai»notpretanUybidktedfororo>hsrwiaeaiminallyor 
(MDy  diargad  by  a  gBvemmental  entity  (Federal.  Stetsi.  or 
bcaO  widi  eoouiNiastoa  of  ainr  of  die  otaMea  enumeniad  in 
tOHb)ofdiiaflartifcitifa;and 


(2)  Notify  the  employar  in  wridi^  of  hia  or  har  eenvfcdon  for  a 
vfohtion  of  a  aiminal  dtugstsAtte  oecuRiag  in  the  wotiqplMe 
no  kler  dian  flws  calaidar  days  after  auch  oonvicdon; 

W  Nodfying  die  agency,  fai  wiidn^  widiin  10  calendar  days 
•ftarieoaiving  nottoe  under  subparagraph  (dX2)  from  an 
employee  or  otherwise  recdvfagectuisl  notice  of  such 
convicdoiL  Empioyeisof  coBVictod  employees  must  provide 
tail  ire,  including  position  titk^  loc  Director,  Crania  and 
Contracta  Service  US.  Dsparonent  of  Educadon,  400 
Marjrtand  Avemi^  &W.  (Room  3l2i  CSA  RagiMal  Office 
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Building  Nasi  Washington,  DC  20202-4571.  Nodecshallin- 
dude  die  identification  numbesU)  of  eachi"       * 


(0  Taking  one  of  die  foBewing  acduns,  widiin  30calenA»  days 
of  receiving  notice  under  subpengnph  (dX2}.  with  respect  to 
any  employee  ivho  is  so  conv&iSr^ 

(1)  Taking  appmpriate  pcnoBnel  action  against  such  an 
amptoyee,  up  to  and  including  tcnninatimu  consistent  widi  die 
nquiremems  of  die  RehabiliutiDn  Ad  of  1973,  es  amended;  or 

on  Raouiring  such  empfoyee  to  panidpato  totisfedorily  in  a 
drxtt  abuse  assistance  er  rakabilkatkm  png^m  approved  for 
such  purposes  by  a  Ftdmti.  Stm,  or  tocrifathjaw  enforce- 
nent,  or  odier  appropritoe  ^en^ 

y  Making  a  good  frith  effort  to  oontinae  to  m«ntain  a  drug- 


B.  The  grantee  me^  inert  in  dtt  nacs  Bsmrid«l  I 
eite<s)  for  die  pesformanoeof  work  donemcaMM 

qwdfic  grant: 

Place  of  Perfonnaner  (Straet  addreaa,  city, 
code) 


t  with  the 


DRUG-FREE  WORKPLACE 
(GRANTEES  WHO  ARE  INDIVIDUALSi 


As  required  by  die  Drue-Free  Workplace  Act  of  1988.  and 
fanpkinented  at  34  CnrPtft  8S,  SutoM  F.  for  grantees,  as 
defined  at  34  CFR  Part  85,  Sections  85i05  and  85/ 10 - 


A.  Aa  a  eon^lioii  of  die  grant  I  certify  diet  I  win  not  etcage 
in  die  ontawM  manufocturs;  distribodon.  dispensing,  posT 

aeesion,  or  use  of  a  controlled  substance  in  conducting  env 
activity  wididw  grant;  and 

B  If  convicted  of  a  criminal  drug  offienaensuldng  from  a 
vfoladm  occurring  during  the  conduct  of  any  grant  activity, 
I  wiO  r^oft  the  convietioa  in  wrriting,  widUn  10  calendar 
daysofdiecoiiviaioata:  Director.  GnrasMd  Contracts 
Service  US  Onartment  of  Educatiofv  400  Maryland 
Avcnoa;  &W.  (Room  3124.  CSA  Regiofid  Office  BinklinK 
Na  3tt  WaaMngtoii.  DC  2Qa02-4^irNoboe  slial  faidadc 
die  kJendficadonnamberWofeacbafisrted  gram. 


Check  Qifdieic  ate 


I  file 


As  the  duly  authoraad 


ofiteappMawtlhasebj  uiUf/ diet  die  appiicaidwil  comply  wididteabowcertifiiadena. 


^AMEOFAPPUCANF 


FR/AWAKD  NUMBER  AND/OR  PBOfECT  NAME 


'KINTED  NAME  AND1TILE  OF  AUIBORIZEDSEPSESENrAlTyE 


9CNATURE 


DA1E 


5!?}^^' '^  <**?••«»  ^  "W»"' '*^''' ^ ''^^  OC&OOB,  (REV.  12/88);  E^ 
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CertificaHon  R<«ardin^Dcbanncnt^Suspcnsioiw  Ineligibmty  and 
Volunta^  fitdusSn  -  Lower  Tier  Covered  Transactions 


and  tier  requiremattt  »i»iBd  »» Section  85.110. 
Iiutnictloiu  for  CcrtlficatioB 


1.  By  iignlni  ind  tubmlttins  thb  p«52i^,k. 
promcDvalotMr  tier  iwreapwa  »  providing  tn« 

CBtincatioa  Mt  out  btlow. 


hnthcr 


ITh*  wftificitlon  ki  this  d»^^*}r--—^  „,„«, 

wkm  this  triM«ctiaBWM  •««»•*  ta»oJ'**»J^ 
drtcnninad  that  the  im»|wctiv*  tawirtiirpittc^iwt 
knowingly  rendemf  w  ^rrfiimmamo^^n^ 
•ddhion»otheritni«ii««viil*blt«BthjW«l 
Cov«WB«t.  th«  d»Mtn»«tf  or  agmcy  wittijirtileft 
thi»  tr*n»«sion  origuutKJ  My  punw  aj^w* 
nanadiat,  inchiding  MupenMon  »nd/cir  d«BM«i««. 

J.Th*  prospaetlve  lowar  tier  p«t>cip««»*^.17?;1f * 
tauniLtt  writttn  BOtk»  to  thapawjn  »wh^^ 
proposal  U  (ubmittad  If  at  »«Jtai»at^omia^ 
bwvticr  partidpam  l«MtF«t  itoe«fiaoonwa» 
arreoaous  whan  submitted  or  hai  Ncoina  anooanu 

by  reason  of  changed  drcumaianocs. 

CTlie  terms  'covered  transaction.'  'debairad." 
^uspended,-nndi5ibk"Tpwwti«rew«irdl  ^^ 

trmnsactioa*>itiap*mi"p«««..>J»;^^ 
transaction.' "OTindp*lpioi»«l»^^«»'*«2™y 
S^cKiSm.-  a*  used  inthis  ^lSo>«v«theMan^ 
•et  out  to  the  Definitions  and  Covera«seaioM  of 
nilas implementing ^^^eatiytpiim^Sfi.  Yoan^ 
contact  tSeperionlo  which  this  prorpsaJ  towbro^ 
fcr  asaisunSin  obtaintog  a  flopy  oflhow  regulations. 

S.Tliepro>peaive  tower  tier  participant  agraaabjr 

kaownngly  enter  toto any  tower tiercowared 
nansactton  «r{th  a  penon  who  is  debamoL 
mspended,  dedarad  in^gible.  orvolunlarily 

ochidad  from  partidpation  to  »W»«"*"!!2_-_.  -. 
ttansaction,  unleas  authorized  by  the  d^MWfott  or 

aoncT  wtth  whkh  this  tianaactttii  engtoatad. 


without  modifieatioiL  ta  aO  tower  tkr  oomad 
tnniactions  and  in  aJ]  sobcitatiam  for  lower  tier 
eoverad  transacttoaa. 


7.  A  paiiidlpart  In  a  oomad  tiwtaactioBmayfrfy 
vpon  acartSotiaa  of  a  praape^ivt  paitidpam  m  a 
lower  tier  covered  transaction  that  it  IS  not 

debarrwi,  suniendad,  ineli^bk.  orvohmtanly 
odudad  from  the  oovcradnnsactian.  unless  tt 
kwws  that  the  certification  is  erroneous.  A 
partidpant  may  dadde  the  maAod  and  frequency 
itywhichltdcwininestheeiigibaityofitt 
prindpals.  Eachpartidpanlmay.butlsnot 
rocpiiradiD.  chacK  die  Noi^voc^icment  Uct. 

a.  Nothing  contained  to  the  foregoiiwshaO  be 
csnstruad  to  laquiie  establishment  of  a  svstem  of 
racords  to  Older  to  render  to  good  faith  the 
OBtificationrequliedbythisc&uaa.  The  knowledge 
and  toformation  of  a  partietoant  is  not  reouiTed  to 
•need  tlttt  whkii  is  normafiy  possessed  by  a 
prudent  penon  to  the  wdinaiy  enune  of  busmess 

dealings. 

9.  Except  for  trwsactionsauthorixBd  under 
paranwh  5  of  these  instiucliom,  if  a  paitiopant  to 
iwweS  transaction  knowingly  enterstatoa  tower 
tier  covered  transaction  with  a  psaon  who  ts 
m(pendad.debarr«i.lneligibla;  orvohmtanly 

ocfSed  from  partidpation  i" jW*  ""SfSS*  *"i 
additiootoothmemadSavailabtetotheFede^ 
Coverimient,  the  department  or  agency  with  which 
this  transaction  origmaiad  may  puwue  ay^k 
lamedies,  including  suspension  and/or  debarment. 


^BC^tt^ldSlQB 


a)  Utepronectivelowertier 


idimt  certifier  by  wbmiaBkm  of  thb  propose  tt«t  ndtfter  it  iw 


4AMEOFAFPUCANT 


PR/AWARD  NUMBER  AND/OR  PRPIECTNAME 


TUNTTO  NAME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 


SIGNATURE 


DATE 


ED  SMOll  9/90  (Replacea  OCS009  (REV.  12/88).  whidi  b  obactac) 
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DISCLOSURE  OF  LOBBYING  ACnVITIES 

I*  tfsdaae  Mkvtng  acMtfes  pmoOTt  to  n  U3£.  US3 
Gee  leverse  for  public  burden  tfsdoauK  J 


AaaMMrfkvOMi 


Y.    TjffeairiarfcntActfgN: 

□  a.  canlract 
b.  gram 

c  cooperative  agreement 
d.  ban 

er  loan  guarintec 
f-  ban  insurance 


c  post*award 


C    NameaadAddrcuofleperttogEirtity: 

O    Prime  Q    Subawardce 

Tier  .ifhtomm: 


Co«nresiioMH>i«ttktyiwowr»: 


t.    federal  PtpaitonnKAgamy. 


I.    Federal  Action  Number,  H  known: 


b.  nMtcrial  change 


I.    I 


•"-r-^'-iT'tili-la  IliTafcBiiaidii.riili 
MiAMraaalPitaMe 


BM^^WC^  W  ^^V^HN^TT 


7.    Fadcf  al  Prognoi 


OSA^Iiimbcr.  »^f*eMr. 


t.    ktmd 
t 


If  known: 


It.  b  Name  and  Addtest  af  Lobbying  Eatitv 
(tf  ndnndtai.  last  name.  Urn  nam*.  Mlh 


MS  Nrfeiniag  Services  Anc/M»w  tddrtu  it 
tfist  name,  first  name.  Mlk 


n. 


of  Parment  rc/>«d[  all  that  appfyii 
__^______         O  actual       O  planned 


OfM^  CowHauinow  Sh»9lti}  V-Ul-A  U  — ewuiyl 


IX  Form  of  Payment  (chtck  all  that  apply): 
0    a.  cash 

Q    b.  in^tind,  specify:  ruture 

vahje    


tX  Xyft9»HfmuHdtKk^that^piyfc 

a  •.lelamer 

O  b.«wtimeiee 

O  c  commission 

O  d  contingent  lee 

O  c.  deferred    ° 

O  I.  other,  spedfy: 


U.  ■MOooiplianoi  Services  PerfoMwd  or  to  be  Performed  and  DateW  of  Service,  IndudmeofficeKsk 
m  McmberU)  contacted,  for  Payment  loAcaled  hi  Item  11: 


t), 


U. 


SkeetU)  SF4ii-A 


imn»e.wii>Htio»sawiw»<tt^y— ,,l 


OVes  a  No 


M. 


Ttie 


Noj. 


Dale. 


i#^?$fef.^*i!y*Ntt|.tSidt!^ 
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MsmucnoNs  rmi  compueiion  of  smu,  oisciosurk  of  loiiying  AcnvniES 


IM*  <fisdoMfc  fonii  ilul  bt  compltftd  by  *•  Mporthf  «%.  %ilictfMr  mi\ttm4n  or  pitiic  Pcdtcrf  mdplen<.  at  the 
inMation  or  iccdpt  ol  a  cowticd  Ndtnl  adion.  or  •  immM  dan|e  to  •  pravioai  Mn|,  punuaM  Id  Iktt  31  USJC 
Mcifon  USl  Tlw  fltaf  of  a  foim  ii  leqiAtd  lor  cadi  paiiMRi  er  ammani  «•  milw  pap^ 
Mhwfldnf  or  attampttng  to  MhMMS  an  oflkar  or  ■iiiBlc)\m  of  mtf  atmcy.  •  Mamhar  of  Cofifrtia.  an  olficcr  or 
■wytoyw  ol  Congrwa.  or  m  cmployet  of  a  Mtmbar  o>  Congtrt  fci  connacHon  %iltfi  a  CBwmd  Ftdetal  acbon.  U»t  the 
SRil^  Contfouaiion  Shoot  for  adaitfcMul  Momiatian  V  Urn  apact  on  the  fonn  ia  feiadaquatc.  ComplclK  Ol  (tcins  that 
apphr  for  both  tht  InftW  IDint  and  matcfU  chmt  icpoit  Idb^ao  the  impicmmtlng  giAl^ 
MarufcmcntandBudictferaddWondfeifomiadon.  ■ 

^  idctidfythotypoe«co««f«dPWarilaorionfBriMchlBl*yfcif  o^Mtyla'vidtohaibccnaaaMdtoh^^ 
eutcomo  of  a  cawcfvd  Fcdarrf  adion. 

2.  Identify  thoatatua  of  thtcevtradFadanladfon. 

S.  Identify  the  appropriate  danHlcatlon  of  this  ttport.  VirfiiiaafolomiprapoftcauMdbyamatcrialchangc  to  the 
MonrutkM  prcvkiusV  •cportcd,  entor  the  year  and  qoaier  In  %i4ikh  the  change  occwnd  Enter  the  date  d 
prcvtousiy  submitted  report  by  thit  fepoitini  entity  for  Ml  covered  Fedeial  J 


4.  Enter  tfie  Ml  name,  addicn,  cily.  Mate  and  tip  coda  of  die  reportbtf  endty.  bidude  Cbnfrenianal  Owtrict  if 
fcnewn.  Chedt  the  appropriate  da«tiikadon  of  the  wponlHt  tntHy  thai  deaignatea  d  Ith.  or  eiyeda  to  be.  a  prime 
or  tubawwd  rccMent  Identify  the  der  of  the  wbiwdaa,  04*  tfte  int  aubawardce  of  the  prime  h  the  1st  tier. 
Subawards  indude  but  ere  not  limited  to  subcontradi.  Mbframs  and  contract  avraida  under  pants. 

5.  If  the  oTfanitation  flKng  the  report  in  item  4  dtecfca  "SUbavnrdee*.  then  enter  the  AjB  nvne.  address,  <^.  it«te  and 
dp  code  of  the  prime  Federd  redpient  bidude  Conpcssionai  Olstikt  H  r 


4.  Enter  the  name  of  the  Federd  agcnor  nuUng  the  award  or-lean  commitment  todude  at  least  one  er|aniutional 
levd  below  agency  name,  if  knowrv  For  eumpicDepannent  of  Transportation.  United  Slates  Coast  Guard. 

7.  Enter  the  Federal  program  name  or  deicripdon  lor  the  covered  Federd  action  Glcm  Xi.  V  hnowrv  enter  die  Ml 
Catalog  of  Federd  Domestic  Mdstance  (CFOA}  nwobcr  for  grants,  cooperative  agreements,  bans,  and  loan 
commitments. 

t.  Enter  the  most  appropriate  Federd  Identifying  number  avdiable  tor  the  Federd  acdon  idendiled  In  item  1  (eg. 
Request  for  Froposd  (RFF)  number;  invitation  for  Bid  OFB)  number;  grant  announcement  number,  the  corttract 
gnm.  or  loan  award  number  the  appiicatiorvproposd  control  number  aaaigned  by  the  Federd  agency).  Indude 
preflaes.  e^,  "«FP-OE-»0-001." 


t.  For  a  covered  Federd  action  wliere  there  Kaa  been  an  award  or  loan  cenvnitment  by  the  Federd  agency,  enter  the 
Fiaderd  amount  of  the  award/loan  commitment  for  tlie  prime  endty  identffied  bi  item  4  or  S. 

10.  (a)Enter  the  hiD  name,  address,  dty.  state  aid  dp  coda  of  the  lobbying  endty  engaged  by  the  reporting  entity 

Identified  in  item  4  to  influence  the  covered  Federd  acdofk. 

<b)Enter  die  hill  names  of  die  IndiviAiaKt)  perfanwiiig  aervicca.  mti  todude  hd  address  If  dtffercnt  fkom  10  (a). 
Enter  Last  Name.  First  Name.  «id  IMiddb  kddd  (Ml). 

11.  Enter  the  amount  of  compensation  paid  or  reasonably  esyected  to  be  pdd  by  the  reporting  entity  (item  4)  to  the 
lobbying  entity  (item  10).  Indicate  whedier  die  payment  baa  been  made  facbid)  or  ««  be  made  (ptanned).  Check 
al  boxes  tfiat  appfy.  tf  dds  la  a  materid  dunge  report,  enter  die  cumdalivo  amount  of  payment  made  or  planned 
lobomade.  ^  -»—  r-» 

through  an  inUnd  contribution. 


12.  Oiadi  die  appropriate  bodes).  Oiedi  al  boaes  dial  apply.  If  payment  la 
apedfy  die  nature  and  value  of  die  IMdnd  payment 

n.  Oiedidieappropriattbodaal  Check  il  boMa  Hal  apply.  lfodief;spediy 

14.  hovfde  a  apccfllcMddetafled  description  of  die  1 
perform,  and  die  daWs)  of  «iy  services  rendered.  I 
actud  contact  wMi  Federd  offldab.  Identify  die 


•mpleyeeta).  or  IMemberts)  of  Congress  dial 
IS.  Oiediwhedier  or  iiec«SF4U-A  Continuation  9iaet(s)baaadiod. 
14.  Ike  certifying  ofMdd  aha  dgnwd  date  die  fvm. 


dial  die  tabbyM  haa  peribrmedL  or  wfl  be  eipeaed  to 

al  preparatory  and  raiatad  activity,  not  (utt  time  spent  in 

Fedsnd  ofSdaMs)  or  ompleyceto)  contacted  or  die  officerU). 


.l0»eO«lced»finiiiiiwtin<tiidtw.fSp 


Federal  Register  /  Vol.  58,  No.  241  /  Friday,  December  17,  1993  /  Notices 


66245 


DISCLOSURE  OF  LOBBYING  ACnVITIES 
CONTINUATIGN  SHEET 


HfmtibiOt* 


KCpWlBlg  UUJIp 


IFR  Doc.  93-30818  Filed  12-16-93;  8:45  ami 
8IUJN0  CODE  4000-01 -C 


Reader  Aids 


INFORMATION  AND  ASSISTANCE 


Federal  Register 

Index,  finding  aids  ft  general  infonnation 
Public  inspection  desk 
Corrections  to  published  documents 
Document  drafting  information 
Machine  readable  documents 

Code  of  Federal  Regulations 

Index,  finding  aids  ft  general  infonnation 
Printing  schedules 

Laws 

I  Public  Laws  Update  Service  (numbers,  dates,  etc.) 

{Additional  infonnation 

I 

Presidential  Documents 

'Executive  orders  and  proclamations 

Fhiblic  Papers  of  the  Presidents 

Weekly  Compilation  of  Presidential  Documents 

The  United  States  Government  Manual 
General  infonnation 
Other  Services 

Data  baseand  machine  readable  specifications 

Guide  to  Record  Retention  Requirements 

Legal  staff 

Privacy  Act  Compilation 

Public  Latvs  Update  Service  (PLUS) 

TDD  for  the  hearing  impaired 

* 


202-S23-6227 
S23-621S 
523-6237 
523-31S7 
523-0447 


523-6227 
523-3419 


523-6641 
523-6230 


523-6230 
523-6230 
523-6230 


523-6230 


523-3447 
523-3187 
523-4534 
523-3187 
523-6641 
523-6229 


ELECTRONIC  BULLETIN  BOARD 

Free  Electnmic  BuUetiB  Board  service  for  Public 
Law  numbers,  and  Federal  Register  finding  aids. 


202-275-1538, 
, or  275-0920 


FEDERAL  RECMSTER  PAGES  AND  DATES.  DECEMBER 


63277-63518 i 

6351 9-63884 ^ 

63885-64100 3 

64101-64364 6 

64365-64454 7 

64455-64668 8 

6466^-64870 9 

64871-65098 10 

66099-65276 13 

6S277-65626 14 

65527-65656 15 

65657-65864 „.„ 16 

65865-66246 17 
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CFR  PARTS  AFFECTED  DURING  DECEMBER 


At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
piOtishes  separately  a  Ust  of  CFR  SectKDns  Affected  (LSA)  which 
Hsts  parts  arxl  sections  affected  by  documents  published  since  the 
revision  date  of  each  title. 


1  CFR 

11 


.64871 


3  CFR 

ProdamatkMW: 
6320  (See  USTR 

notice  of  Dec.  14) 65424 

6352  (See  USTR 

notice  of  Dec.  14) 65424 

6630 63277 

6631 63279 

663? 63883 

6633 64363 

6634 64667 

6635 65279 

6636 65525 

6637 65527 

6638 66529 

6639 65865 

6640 65867 

Executtwe  Orders: 
3406  (Revoked  in  part 

by  PLO  7020) 64166 

12163  (See  EO 

12884) 64099 

12543  (See  notice  of 
December  2) 64361 

12544  (See  notice  of 
December  2) 64361 

12748  (Amended  by 

12883) 63281 

12829  (Amended  by 

EO  12885) 65863 

12865  (See  DOT  final 

rule  of  Dec.  10) 64904 

12883 63281 

12884 64099 

12885 65863 

Admtnistrathm  Orders: 
Memorandums: 

December  1,  1993 64097 

Presidential  Oetemwiations: 
No.  94-4  of  November 

19.  1993 63519 

No.  94-6  of  December 

3.1993 65277 

No.  94-6  of  December 

6.  1993 65099 

^4olices: 

December  2.  1993 64361 


5  CFR 

52 

293 

351 

430 

432 

451 

511 

530 

531 


.64365 
.65531 
.65531 
.65531 
.65531 
.65531 
.65531 
.65531 
.65531 


536.. 
540.. 
575.. 
591.. 
595.. 
771.. 


.65531 
.65531 
.65531 
.65531 
.65531 
.66531 


831 ., 64366.  65243 

7  CFR 

1 64353 

M 64669 

75 64101 

301 ^ 64102 

*00 64872 

*01 » 64873 

905 65538 

920 65101 

955 64103 

981 64105 

987 64103 

989 64106,64107 

997 64109 


1001. 
1002. 
1004.. 
1005.. 
1007., 
1011.. 
1030.. 
1033.. 
1036.. 
1040.. 
1044.. 
1046.. 
1049.. 
1065.. 
1068.. 


.63283 
.63263 
.63283 
.63283 
.63283 
.63283 
.63283 
.63283 
.63283 
.63283 
.63283 
.63283 
.63283 
.63283 
.63283 


1075 64110 

1079 63283 

1093 63283 

1094 63283 

1096 „ 63283 

1097 63283 

1098 63283 

1099 63283 

1106 63283 

1 1 06 63283 

1124 63283 

1126 63283 

1 131 63283 

1135 63283 

1138 63283 

1220 64670 

1427 Jr.. 65102 

1946 65871 

1 951 : 64455 

1980 65871 

3416 65646 

Proposed  Rulee: 

271 64172 

810 65939 

981 64175 


11 


Federal  Register  /  Vol.  58.  No.  241  /  Friday,  December  17.  t993  /  Reader  Aids 


1007 65135 

1040 641 76 

1250 65939 

1525 65941 

8CFR 


2l0e. 

9CFR 

94 

317 

318 

381 

401 


-66103 
.-66075 


..63521. 


65254 
65254 
65254 


laCFR 


20. 


30- 


40- 


70 

73.™ 


.64110 
-64110 
„64110 
..64110 
.64110 
.64110 
.66458 


710               

64609 

ft  cm 

too -   ..._ 

im    . 

64190 

IW >.- 

64190 

ttCFfV' 

2oe 

vm 

66867 

64112 

266-..     . 

90^ — 

S92 


..64468 


»tt 68600 

S9Q 64190.  66283 

SSQ 64821 

61© 84086 

81t . 64442 

10  cm 

121 65281 

129„ -„ 64872 

MCTR 

39 63623. 

63524. 64112. 64114,  64487. 

04874,  64875,  64877, 65104. 

86115,  65282.  65283,  65662. 

65888,  9S890,  65894,  65896 
71 63293. 

03886. 63886,  64116.  64117. 

64444.  64488,  64879.  64880, 
65897,65900 

96. ^901 

97 85904.  65906 

150. 641 18 


-64700 
..64450 
..63902 
.63306, 


26. 


31 

39 

63307,  64198. 64199,  64200, 

64386.  64706. 64707. 64708, 

65567,  65688.  «590 

71. _..„, ^^yw^ 

83309,  63903, 83904, 63906, 


63906,  64387. 64526. 64710. 

66945,  65946.  65947.  65048. 
65049.66960 

73. 63908 

91 96960 

ISCFR 

770 66640 

m 64674 

772 66640 

798 66640 

799 64674 

943 .66864 

946 64088 

PropoMd  RuIm: 

303— 65294 

935 V 65686 

936 J6686 

942 fififififi 

944 65686 

946 04202 

16CFn 

228 64861 

1000 641 19 


.65488 
.64914 
.63311 


307. 
1303 

Trent 


200 

64120 

-.64360 

490 

t^/^m^ 

739       

§!tM1 

270...- 

64363 

lOCFR 
141 


.86642 


141. 
388.. 


2 
03312 


19  cm 

201 


..04120 


101- 

142- 
210L 


.60135 


-80196 

-04711 


30  cm 

404. 04121. 

64882.  64883.  f  I868>  04890^ 

66243 

416 83007. 

63888. 64883. 64892. 6<M03 


404- 


„64207 


416. 

21  cm 

6. 

16 

100. 

176 

177 

170 

310.. 

360 

510 

520 

558. 


1220 

1270 -.65614 


.04207 


-64489 

..66614 

64123 

..65284 

..64894 
..65462 
.65462 
.63800 
..65604 
..65206 
..63890 
..841» 


5 

25      

100 

170 -. 

66130 

65139 

64208 

._ 65139 

171 

.,    ,      BAAXi 

174 

65139 

179 - 

..-.64626 

812 _     

813 

820 

64209 

-.64209 

- 64363 

22  cm 

80 

23CFfl 

500 

625 

026 

865 


.65118 


.63442,  64374 

64895 

.63422.  64374 
65084 


65830 
65677 


29CFR 

2619 

2621 

2678 

30CFR 

50. 

70...- 

71 

90„....„.. 

207 

208 

210 

216 

218 

219 

220 

228. 

229 

243 


65647 

65850.65851 

66571,65572 


.:-.66548 
.....65551 
.....65548 


63528 

63528 

™ 63528 

63528 

64899 

64899 

,„ 64899 

64899 

64899 

64899 

..- 64899 

64899 

.-. 64899 

64899 


926. 


.04142 


931 65907 

936 64374 

938 - -....64151 


908.. 
9U- 


834. 


64210 

-.04212. 65679 
64528 


944.. 
950.. 

700. 
701. 
706- 


64529 

„..65681 


700- 


-63316 
.J63816 
-03310 
„03316 


715 

710 


.63316 
.83316 


785. 
825. 
870. 


.63316 
j63ai6 


.63316 


31  cm 

317 

590 _ 


..63529 


.64004 


32  cm 

95 

708 


2- 

118- 

33CFR 


1..- 
66.. 

aoL 


-.63293 
...64878 

...63642 


65666 

84153 


-CofiSf 


110. 


117.. 
166- 


J86140, 66286 

-66660 

AKAttI 


304. 


J0«3fl3 


16«u 
167- 
MO- 
160.. 


..63644^  QQQoO 
.66298.66683 

■■'UUWK 


107- 


^05606 

xvOQOv 


34  cm 


.66030 


298. 
99... 
047. 


.65856 

.66856 
.66298 
-6307D 


30  cm 


0. 


202 

1220.--.. 

37  cm 


1.. 

2.. 
5- 


.06141 
.66300 


64015 


■••** 


T0._ 
304. 


.64164.64166 

64154 

64186 

-64154,64186 

...„ 63294 


38  cm 

21 „... 


.63529,65930 


..65958 


3 

39CFR 

PropoMd  RutoK 

111 64918,65959 
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111 


40CFR 

35 „ 63876 

52 64156, 

I  64157,  64158.  64161"  64678! 
J  65286.65930.65933,65934 

00 ~ 64158 

79 65552 

80 65552 

81 64161 ,  64490 

82 65018 

85 65552 

88 64679 

144 - 63890 

146 63890 

180 63294, 

64492, 64493, 64495,  64496, 
66664 

64497 

300 63531 

372 63496.  63500 

721 63500 


51 65573 

52 63316, 

63545, 63647. 63549,  64530, 

I  06307.  65309.  65673.  65666. 

J  65688,65691,65959 

80 66573 

61 65573 

63 .65768,  66078 

04 65573 

68 65311 

80 64213 

Wl... -....65822 

143 65622 

100 64536,  64538 

300 63551,  64539 

430 66078 

41CFR 

101-38 65268 

101-39 63631.  65288 


201-3 64389 

201-4 64389 

201-9 _ „- 64389 

201-1 1 64389 

201-1 8 64389 

201-26 64389 

201-21 64389 


201-22 64389 

201-23 ....64389 

201-24 64389 

201-39 64389 

42Cm 

405 63626 

424 651 26 

491 „ 63533 

PrapoMtf  RuIm: 

67 63909 

41 3 651 30 

435 65312 

436 65312 

440 65312 

447 65312 

43  cm 

Public  Land  Ordws: 

7012 ^64498 

7013 .64165 

7014 64498 

7015 64499 

7016 64499 

7017 — 64692 

7018 64692 

7019 64693 

7020 „ 641 66 

7021 65130 

7022 65936 

PrapoMd  RuICK 

230 65692 

406 65693 

419 66693 

423 - 65694 

426 _ 64277 

Group  3400 64919 

44  cm 

64 - 63899 

45CFR 

400 - -64499 

1602 _ .65291 

Praposcd  RuIm: 

1370 64920 

40CFR 

1  - 651 30 


67 .651 30,  65243 

232-..- 64798 

585 . 64909 

.  PropoMd  RuteK 

1 2 64278 

16 64278 

47CFR 

63 64167 

64 65669 

69 - 65669 

73 63295. 

63296.  63536.  65132.  65133. 
65671,65672,65673 

76 64168 

97 .64384 

PrapoMd  Rules: 

t5 64541 

63 — 64200 

68 65153 

73....- 63318, 

63319,  63320,  63321,  63553, 

65155 

76- - -64541 


48  cm 

232 


.64353 
.64693 
.64693 
.64693 


501 

509 

552 

PrayoMd  Ruin: 

9 63494 

15.- .64824 

52 63492,  63494,  64826 

904 63553 

917 63553 

936 63553 

939 63556 

943 63553 

952 63553 

970-.- - 63553 


49  cm 

7 

541 


.65824 
-63296 


544 63299 

571 63302.  64168.  65673 

614 63442,  64374 


PrapoeedRutM: 

391 65634 

396 - 64923 

571 63321 ,  651 56 

583 . 63327 

659 64856 

1 181 65695 

1 102 ^66695 

1 1 88. — 65695 

1312 64717 

50CFR 

17 65088 

20 — 65656 

216 63536,  65133 

625 651 34,  65936 

663 - 64169 

672 65556 

675 -. .65292.  65556 

PropoMdRulM: 

17 63328, 

63560.  64281.  64828.  64927, 
65097,  65325, 65696 

20- 63488 

21 63488 

215 .'..64285 

216 64285 

222 64286 

227 65961 

61 1 „ 64796 

625 64393 

638 - 65327 

650 63329 

672 ....64798 

675 K574 


LIST  OF  PUBLIC  LAWS 

Note:  No  pubftc  bitts  which 
have  become  taw  were 
received  by  the  Office  of  the 
Federal  Register  tor  irwiusion 
in  toda/s  List  of  Public 
Law*. 

Last  List  Deccabv  13.  1993 
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TABLE  OF  EFFECTIVE  DATES  AND  TIME  PERIODS-DECEMBER  1993 


Note:  This  is  •  revision  to  the  table  dates,  such  as  effective  dates  and 

published  on  December  1.  comment  deadlines,  which  appear  in 

This  table  is  used  by  the  Office  of  the  «g«»cy  documents.  In  computing  these 
Federal  Register  to  compute  certain 


dates,  the  day  after  publication  is 
counted  as  the  first  day. 

When  a  date  falls  on  a  weekend  or 
holiday,  the  next  Federal  business  day 
is  used.  (See  1  CFR  18.17) 


DAIC  of  FR  njSUCATKM 


15  DAYS  AFTEfl  fUBUCA- 
HON 


December  1 


December  2 


December  3 


December  6 


30  DAYS  AFTER  fUBUCA- 
TION 


45  OAVS  AFTER  FUauCA- 
TKM 


eO  DAYS  AFTER  PUeUCA- 
TKM 


90  OAVS  AFTER  FueuCA- 
TKM 


December  16 


Januarys 


January  18 


January  31 
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Compiled  by  the  Office  of  the  Federal 
Register.  National  Archives  and  Records 
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activ^ies,  functions,  organization,  and  principal  officials 
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WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  p«non  who  uses  tlw  Federal  Ragistar  and  Coda  of  Federal 
Regulations. 

The  DfBce  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  bouts)  to  present 

1.  The  regulatory  process,  with  a  focus  on  the  Fadaral  Ragister 

system  and  the  public's  role  in  tlie  devalopment  of 

regulations. 
2.^a  relatioiuhip  betweea  the  Federal  Register  and  Coda  of 

Federal  Regulations. 

3.  The  important  elameott  of  typical  Federal  Ragister 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 
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research  Federal  agency  legidations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 
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Rules  and  Regulations 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect  most  of  which 
are  keyed  to  and  codified  In  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulatior^s  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  bocks  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  weelt. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inapectlon 
Service 

7pFRPart330 

9  CFR  Part  94 

[Docltet  No.  91-017-2] 

Gartwge;  Compliance  Agreementa 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  We  are  amending  the 
regulations  that  apply  to  garbagethat 
can  introduce  diseases  or  pests  of 
livestock,  poultry,  or  plants.  The 
amended  provisians  require  persons  to 
enter  into  compliance  agreements  with 
the  Animal  and  Plant  Health  Inspection 
Service  before  they  handle  or  dispose  of 
certain  regulated  garbage  on  or  removed 
from  a  means  of  conveyance  which  has 
been  in  any  port  outside  the  continental 
United  States  and  Canada  within  the 
previous  2-year  period,  or  has  been  to  or 
from  any  U.S.  territory,  possession,  or 
Hawaii  within  the  previous  1-year 
period.  This  change  enhances  our 
ability  to  enforce  the  regulations  and, 
therefore,  assists  the  effort  to  prevent 
the  dissemination  of  plant  pests  and 
hvestock  and  poultry  diseases  into  or 
within  the  United  States. 
EFFECTIVE  DATE:  January  19, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Ronald  B.  Caffey,  Assistant  to  the 
Deputy  Administrator,  Plant  Protection 
and  Quarantine,  APHIS.  USDA,  room 
438,  Federal  Building,  6505  Belcrest 
Road,  Hyattsville,  MD  20782.  (301)  436- 
7633. 

SUPPLEMENTARY  MFORMATION: 

Background 

Our  regulations  concerning  garbage 
are  contained  in  7  CFR  330.400  and  9 
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CFR  94.5  (referred  to  below  as  "the 
regulations").  The  regulations  are 
intended  to  prevent  the  dissemination 
of  plant  pests  and  hvestock  and  poultry 
diseases. 

On  July  16. 1993,  we  published  in  the 
Federal  Register  (58  FR  38308-38311, 
Docket  No.  91-017-1)  a  proposal  to 
amend  the  regulations  by  requiring 
persons  to  enter  into  compliance 
agreements  with  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS) 
before  they  handle  or  dispose  of  certain 
regulated  garbage  on  or  removed  from  a 
means  of  conveyance  which  has  been  in 
any  port  outside  the  continental  United 
States  and  Canada  within  the  previous 
2-year  period,  or  has  been  to  or  from  any 
U.S.  territory,  possession,  or  Hawaii 
within  the  previous  1-year  period. 

In  addition,  we  proposedto  add  a 
definition  of  person  to  9  CFR  94.5(h)(4) 
for  consistency  with  the  definition  of 
person  in  7  CFR  330.100.  We  also 
proposed  that  any  compliance 
agreement  may  be  cancelled  in  voting 
by  the  Administrator  of  APHIS 
whenever  it  is  found  that  the  person 
who  has  entered  into  the  compHance 
agreement  has  failed  to  comply  with  the 
regulations  in  7  CFR  330.400  or  9  CFR 
94.5  or  the  conditions  contained  in  the 
agreement. 

We  solicited  comments  concerning 
our  proposal  for  a  60-day  comment 
period  ending  September  14, 1993.  We 
received  2  comments  by  that  date.  They 
were  from  a  State  form  bureau 
federation  and  a  veterinary  medical 
association,  and  expressed  support  for 
adoption  of  the  proposed  rule  without 
change. 

Therefore,  based  on  the  rationale  set 
forth  in  the  proposed  rule,  we  are 
adopting  the  provisions  of  the  proposal 
as  a  final  rule. 

ExecntiTe  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  riile  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it 
is  not  a  "major  rule."  Based  on 
information  compiled  by  the 
Department,  we  have  determined  that 
this  rule  will  have  an  effect  on  the 
economy  of  less  than  $100  miUion;  will 
not  cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  and  will  not  cause  a  significant 
adverse  effect  on  competition, 


employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

This  rule  will  not  require  persons  to 
change  their  current  practices.  Almost 
all  persons  who  handle  and  dispose  of 
regulated  garbage  have  been  operating 
under  compUance  agreements.  This  rule 
will  reauire  the  use  of  these  agreements. 
The  only  cases  where  persons  not 
currently  under  such  agreements  handle 
or  dispose  of  regulated  garbage  are 
short-term  situations  involving  persons 
not  in  the  business  of  garbage  disposal, 
where  the  person  removes  the  garbage 
imder  the  direction  of  an  APHIS 
inspector  or  disposes  of  the  garbage  at 
an  approved  facihty  under  the 
supervision  of  an  APHIS  inspector. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  Usted  in  the 
Catalog  of  Federal  Domestic  Assistance 
\mder  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015.  subpart  V.) 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Qvil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  persons  may  file  suit  in  coiui 
challenging  this  rule.  However, 
administrative  remedies  must  be 
exhausted  before  persons  may  file  suit 
in  court  challenging  a  decision  to  cancel 
a  compliance  agreement. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.),  the  information  collection  or 
recordkeeping  requirements  in^uded  in 
this  final  rule  have  been  approved  by 
the  Office  of  Management  and  Budget 
(OMB),  and  there  are  no  new 
requirements.  The  assigned  OMB 
control  number  is  0579-0054  for  7  CFR 
330.400.  Additional  requirements  for 
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information  collection  and 
recordkeeping  will  be  submitted  for 
approval  to  0MB  for  9  CFR  94.5. 

List  of  Subjects 

7  CFR  Part  330 

Customs  duties  and  inspection, 
Imports,  Plant  diseases  and  pests, 
Quarantine,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

9  CFR  Part  94 

Animal  diseases,  Imports,  Livestock, 
Meat  and  meat  products.  Milk,  Poultry 
and  poultry  products,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  7  CFR  part  330  and  9 
CFR  part  94  are  amended  as  follows: 

TITLE  7-{AIIEN0E0] 

PART  330— FEDERAL  PLANT  PEST 
REGULATIONS;  GENERAL;  PLANT 
PESTS;  SOIL,  STONE,  AND  QUARRY 
PRODUCTS;  GARBAGE 

1.  Tbe  authority  citation  for  part  330 
continues  to  read  as  follows: 

Avihority:  7  DSC  147a,  150l)b.  ISOdd- 
ISOff.  161, 162. 164a,  450.  2260;  19  U.S.C 
1306;  21JtfrS.C  111,  1148;  136  and  136a;  31 
U.S.C  9701;  42  U.S.C  4331.  4332;  7  CFR 
2.17.  2.51,  and  371.2(c). 

2.  Section  330.400  is  amended  by 
adding  a  new  paragraph  (j)  and  Office  of 
Management  and  Budget  control 
number  information  to  read  as  follows: 

S33a400    Regulation  oleerldn  garbage. 

•        •        •        •        • 

(j)  Compliance  agreement  and 
cancellation. 

(1)  Any  person  engaged  in  the 
business  of  handling  or  disposing  of 
regulated  garbage  must  first  enter  into  a 
compliance  agreement  with  the  Animal 
and  Plant  Health  Inspection  Service 
(APHIS).  Compliance  agreement  forms 
(PPQForm  519)  are  available  without 
charge  from  local  USDA/APHIS/Plant 
Protection  and  Quarantine  offices, 
which  are  listed  in  telephone 
directories. 

(2)  A  person  who  enters  into  a 
compliance  agreement,  and  employees 
or  agents  of  that  person,  shall  comply 
with  the  following  conditions  and  any 
supplemental  conditions  which  shall  be 
Usted  in  the  compliance  agreement,  as 
deemed  by  the  Administrator  to  be 
necessary  to  prevent  the  dissemination 
into  or  within  the  United  States  of  plant 
pests  and  Uvestock  or  poultry  diseases: 

(i)  Comply  with  the  provisions  of  7 
CFR  330.400; 

(ii)  Allow  APHIS  inspectors  access  to 
all  records  maintained  by  the  person 
regarding  handling  or  disposal  of 


regulated  garbage,  and  to  all  areas  where 
handling  or  disposal  of  regulated 
garbage  occurs» 

(iii)  Remove  regulated  garbage  fit)m  a 
means  of  conveyance  only  in  tight,  leak- 
proof  receptacles; 

(iv)  Move  the  receptacles  of  regulated 
garbage  only  to  a  facility  approved  in 
accordance  with  §  330.400(g)(2);  and 

(v)  At  the  approved  facility,  dispose  of 
the  regulated  garbage  only  through 
incineration,  sterilization,  grinding  into 
a  sewage  system  approved  in 
accordance  with  §  330.400(g)(2).  br  in 
any  other  manner  approved  by  the 
Administrator  and  described  in  the 
compliance  agreement. 

(3)  Approval  for  a  compliance 
agreement  may  be  denied  at  any  time  if 
the  Administrator  determines  that  the 
requirements  set  forth  in  this  subpart 
are  not  met,  after  notice  of,  and  the 
reasons  for,  the  proposed  denial  of  the 
approval,  and  an  opportrmity  to 
demonstrate  or  achieve  compliance  with 
such  requirements,  has  been  afforded  to 
the  compliance  agreement  applicant. 

(4)  Any  compUanca  agreement  may  be 
canceled  in  writing  by  the 
Administrator  v^enever  it  is  found  that 
the  person  who  has  entered  into  the 
compliance  agreement  has  failed  to 
comply  with  this  subpart.  Any  person 
whose  compliance  agreement  has  been 
cancelled  may  appeal  the  decision,  in 
writing,  withLi  10  days  after  receiving 
written  notification  of  the  cancellation. 
The  appeal  must  state  all  of  the  facts 
and  reasons  upon  which  the  person 
relies  to  show  that  the  compliance 
agreement  was  wrongfully  cancelled.  As 
promptly  as  cinnmistances  allow,  the 
Administrator  will  grant  or  deny  the 
appeal,  in  writing,  stating  the  reasons 
for  the  decision.  A  hearing  will  be  held 
to  resolve  any  conflict  as  to  any  material 
fact.  Rules  of  practice  concerning  a 
hearing  will  be  adopted  by  the 
Administrator.  This  administrative 
remedy  must  be  exhausted  before  a 
peison  can  file  suit  in  court  challenging 
the  cancellation  of  a  compliance 
agreement. 

(5)  Where  a  compliance  agreement  is 
denied  or  cancelled,  regulated  garbage 
may  continue  to  be  unloaded  from  a 
means  of  conveyance  and  disposed  of  at 
an  approved  facility  in  accordance  with 
§  330.400(g)(1). 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0579-0054.) 

3.  The  Office  of  Management  and 
Budget  control  number  information 
appearing  at  the  end  of  §  330.400(i)(5)  is 
removed. 


TITLE  9-(AMENDEDl 

PART  94— RINDERPEST,  FOOT-AND- 
MOUTH  DISEASE.  FOWL  PEST  (FOWL 
PLAGUE).  VELOGENiC 
VISCEROTROPtC  NEWCASTLE 
DISEASE.  AFRICAN  SWINE  FEVER. 
HOG  CHOLERA,  AND  BOVINE 
SPONGIFORM  ENCEPHALOPATHY: 
PROHIBITED  AND  RESTRICTED 
IMPORTATIONS 

4.  The  authority  citation  for  part  94 
continues  to  read  as  follows: 

Authority:  7  U.S.C  147a.  150ee.  161. 162, 
450;  19  U.S.C.  1306;  21  U.S.C  111,  114a. 
134a,  134b,  134c,  and  134f;  31  U.S.C  9701; 
42  U.S.C  4331. 4332;  7  CFR  2.17,  2.51.  and 
371.2(d). 

5.  In  §  94.5,  a  new  paragraph  (h)(10) 
is  added,  to  read  as  follows: 

f94.S    Regulation  of  certain  gartMge. 

(h)  •  •  • 

(10)  Person  means  any  individual, 
corporation,  company,  association,  firm, 
partnership,  society,  or  }oint  stock 
company. 

6.  In  S  94.5,  a  new  paragraph  (i)  is 
added  immediately  following  new 
paragraph  (h)(10)  and  preceeding  the 
0MB  control  number  as  follows: 

%9AJS    Ragutation  of  cartain  gartMiga. 

•         •         •         •         • 

(i)  Compliance  agreement  and 
cancellation. 

(l)Any  person  engaged  in  the 
business  of  handling  or  disposing  of 
regulated  garbage  must  first  enter  into  a 
compliance  agreement  with  the  Animal 
and  Plant  Health  Inspection  Service 
(APHIS).  Compliance  agreement  forms 
(PPQ  Form  519)  are  available  without 
•  charge  from  local  USDA/APHIS/Plant 
Protection  and  Quarantine  offices, 
which  are  listed  in  telephone 
directories. 

(2)  A  person  who  enters  into  a 
compliance  agreement,  and  employees 
or  agents  of  that  person,  shall  comply 
writh  the  following  conditions  and  any 
supplemental  conditions  which  shall  be 
listed  in  the  compliance  agreement,  as 
deemed  by  the  Administrator  to  be 
necessary  to  prevent  the  dissemination 
into  or  within  the  United  States  of  plant 
pests  and  Uvestock  of  poultry  diseases: 

(i)  Comply  with  the  provisions  of  9 
CFR  94.5; 

(ii)  Allow  APHIS  inspectors  access  to 
all  records  maintained  by  the  person 
regarding  handling  or  disposal  of 
regulated  garbage,  and  to  all  areas  where 
handling  or  disposal  of  regulated 
garbage  occurs; 

(iii)  Remove  regulated  garbage  bom  a 
means  of  conveyance  only  in  tight,  leak- 
proof  receptacles; 
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Civ)  Move  the  receptacles  of  regulated 
garbage  only  to  a  facility  approved  in 
accordance  with  §  94.5(f)(2);  and 

(v)  At  the  approved  facility,  dispose  of 
the  regulated  garbage  only  through 
incineration,  sterilization,  grinding  into 
a  sewage  system  approved  in 
accordance  with  §  94.5(f)(2),  or  in  any 
other  manner  approved  by  the 
Administrator  and  described  in  tbe 
compliance  agreement 

(3)  Approval  for  a  compliance 
agreement  may  be  denied  at  any  time  if 
the  Administrator  determines  that  the 
requirements  set  forth  in  this  section  are 
not  met,  after  notice  of,  and  the  reasons 
-for,  the  proposed  denial  of  the  approval, 
and  an  opportunity  to  demonstrate  or 
achieve  compliance  with  such 
requirements,  has  been  afforded  to  the 
compliance  agreement  applicant. 

(4)  Any  compliance  agreement  may  be 
cancelled  in  writing  by  the 
Administrator  whenever  it  Is  fbxmd  that 
the  person  who  has  entered  into  the 
compliance  agreement  has  failed  to 
comply  with  this  section.  Any  person 
whose  compliance  agreement  has  been 
cancelled  may  appeal  the  decision,  in 
writing,  within  10  days  after  receiving 
MTritten  noti&cation  of  the  cancellation. 
The  appeal  must  state  all  of  the  facts 
and  reasons  upon  which  the  person 
relies  to  show  that  the  compliance 
agreement  was  wrongfully  cancelled.  As 
promptly  as  drcimistances  allow,  the 
Administrator  will  grant  or  deny  the 
appeal,  in  writing,  stating  the  reasons 
for  the  decision.  A  hearing  will  be  held 
to  resolve  any  conflicts  as  to  any 
material  fact.  Rules  of  practice 
concerning  a  hearing  will  be  adopted  by 
the  Administrator.  This  administrative 
remedy  must  be  exhausted  before  a 
person  can  file  suit  in  court  challenging 
the  cancellation  of  a  compliance 
agreement. 

(5)  Where  a  compliance  agreement  is 
denied  or  cancelled,  regulated  garbage 
may  continue  to  be  unloaded  from  a 
means  of  conveyance  and  disposed  of  at 
an  approved  faciUty  in  accordance  with 
§  94.5(f)(1). 

Done  in  Washington,  DC,  tbia  14th  day  of 
December  1993. 
Patricia  Jansen, 

Deputy  Assistant  Secretary,  Marketing  and 
Inspection  Services. 

[FR  Doc.  93-30912  Filed  12-17-93;  8:4S  am) 
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Federal  Crop  Ineurence  Corporation 
7CFR  Part  430 

Sugar  Beet  Crop  Ineuranee 
Reguiatlona 

AOENCV:  Federal  Crop  Insurance 

Corporation.  USDA. 

ACTION:  Final  rule;  tedmical  correction. 

SUtlUARY:  This  document  contains  a 
correction  to  final  regulations  which 
were  published  Tue«iay,  December  11, 
1990  (55  FR  50814).  As  published,  the 
regulation  inadvertently  included  a 
duplication  of  tables  addressing 
cancellation  and  termination  dates.  This 
rule  serves  to  remove  one  of  the  tables, 
as  it  contains  Incorrect  dates. 
EFFECnVE  DATE:  December  20, 1993. 
FOR  RiRTHER  INFORMATION  CONTACT: 
Mari  Dunleavy,  Regulatory  Specialist. 
Regulauuy  and  Procedural 
Development.  Federal  Crop  Insurance 
Corporation,  U.S.  Department  of 
Agriculture,  Washington  DC  20250. 
telephone  (202)  254-8314. 
SUPPLEMENTARY  INFORMATION:  This 

action  has  been  reviewed  under  USDA 
procedures  estahUshed  by  Executive 
Order  12291  and  Departmental 
Regulation  No.  1512-1.  This  action  does 
not  constitute  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is  May 
1, 1994. 

Kathleen  Coimelly,  Acting  Manager, 
FCIC,  (1)  has  determined  that  this  action 
is  not  a  ma)or  rule  as  defined  by 
Executive  Order  12291  because  it  will 
not  result  in:  (a)  annual  effect  on  the 
economy  of  $100  million  or  more;  (b) 
major  increases  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  state,  or  local  governments,  or 
a  geographical  region;  or  (c)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  U.S.-based 
enterprises  in  domestic  or  export 
markets;  and  (2)  certifies  that  this  action 
will  not  Increase  the  federal  paperwork 
burden  for  individuals,  small 
businesses,  and  other  persons  and  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entitles. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act,  therefore,  No  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 


part  3015,  subpart  V.  published  at  48  FR 
29115.  )UJM  24. 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  ia 
needed. 

The  Acting  Manager,  PQC  has 
certified  to  the  Office  of  Management 
and  Budget  (0MB)  that  these  proposed 
regulations  meet  the  applicable 
standards  provided  in  section  2(a)  and 
2(b)(2)  of  Executive  Order  12778. 

This  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12778. 
The  provisions  of  this  proposed  rule  are 
not  retroactive  and  will  preempt  state 
and  local  laws  to  the  extent  such  state 
and  local  laws  are  inconsistent 
herewith.  The  administrative  appeal 
provisions  located  at  7  CFR  part  400. 
subpart  J  must  be  exhausted  before 
judicial  action  may  be  brought  for 
actions  taken  under  proceedings  fofthe 
imposition  of  dvll  penalties  under  the 
Program  Fraud  Civil  Remedies  sections 
of  these  regulations. 

This  amendment  does  not  contain 
information  collections  that  require 
clearance  by  the  Office  of  Management 
and  Budget  under  the  provisioos  of  44 
U.S.C  chapter  35,  the  Paperwork 
Reduction  Act  -  > 

The  Office  of  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  and 
procedures  contained  in  this  proposed 
rule  will  not  have  substantial  direct 
effects  on  states  or  their  poUtical 
subdivisions,  or  on  the  distributioa  of 
power  and  responsibihties  among  the 
various  levels  of  government 

On  December  11, 1990,  FQC 
pubhshed  a  final  rule  with  the  intent  to 
simplify  the  sugar  beet  program  in 
CaliJfoinia  and  Texas  with  revising 
planting  dates  and  the  insurance  period 
to  more  closely  reflect  farming  practices. 
In  so  doing,  FGC  intended  to  replace 
the  cancellation  and  termination  date 
table  with  one  that  more  directly 
applied  to  sugar  beet  fanning  practices. 
Inis  date  table  was  pubUshed,  however, 
the  previous  date  table  remained  in 
print  along  with  it  The  former  date 
table  conttdns  incorrect  dates,  and  must 
be  removed  to  avoid  confusion. 

As  this  rule  simply  clarifies  and 
corrects  a  regulati(m.  good  caus6  is 
found  that  notice  and  public  procedxure 
thereon  are  impracticable,  uimecessary, 
and  contrary  to  the  public  interest  This 
rule  is  determined  to  be  effective  upon 
publication. 
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OMB  control  numbers  applicable  to 
this  rule  are  found  af  7  CFR  part  400, 
subpart  H. 

List  of  Snblects  in  7  CFR  Part  430 

Crop  Insurance,  Sugar  beet. 

Accordingly,  FdC  amends  the  Sugar 
Beet  Crop  Insurance  Regulations,  7  CFR 
part  430,  as  follows; 

PART  430-SUQAR  BEET  CROP 
INSURANCE  REGULATIONS 

1.  Tlie  authority  citation  for  7  CFC 
part  430  continues  to  read  as  follows: 

Authority:  7  DSC  1506, 1516. 

f43a7    (AiMndMq 

2.  In  $  430.7,  the  insurance  policy, 
"15.  Life  of  Contract:  Cancellation  and 
Termination,"  paragraph  (d)  is  removed 
and  paragraphs  (e)  and  (f)  are 
redesignated  as  (d)  and  (e). 

Done  In  Washington.  DC,  on  October  20, 
1993. 

DdUsf  R.  Smith. 

Acting  Under  Secretary,  Intemationcd  Affairs 
and  Oimmodity  Pmgrxims.  Chairman  of  the 
Board,  Federal  Crop  Insurance  Corporation. 
(FR  Doc.  93-30727  Filed  12-17-93;  8:45  am] 
eajJNO  cow  M19-0S-M 


Rural  Telephone  Bank 

7  CFR  Part  1610 

Rural  Electrification  Administration 

7  CFR  Parte  1735, 1737, 1744, 1751, 
1753 

Rural  Telephone  Benk  end  Telephone 
Program  Loan  Pollclee,  Procedures, 
and  Requlrementa; 

Teiecommunlcatlona  System  Planning 
and  Design  Criteria,  and  Procedurea 
and  Construction  Polldee  and 
Procedures;  and  Teiecommunlcatlona 
Standards  and  Spedflcatlona  for 
Materials,  Equipment  and  Construction 

AGENCY:  Rural  Electrification 

Administration  and  Rural  Telephone 

Bank,  USDA. 

ACTION:  Interim  rule  with  request  for 

comments. 

SUMMARY:  The  Rural  Electrification 
Administration  (REA)  hereby  amends  its 
pre-  and  post-loan  regulations  for 
telephone  borrowers  to  incorporate 
changes  to  the  telephone  loan  program 
required  by  the  Rural  Electrification 
Loan  Restructuring  Act  of  1993 
(RELRA).  These  changes  significantly 
restructure  the  telephone  loan  program. 
In  particular,  a  tiered  or  multi-level 
system  is  established  for  the  purpose  of 
making  the  most  economical  use  of 


telephone  loan  programs  offered  by  the 
REA.  In  addition,  the  Rural 
Electrification  Act  of  1936.  as  amended, 
(the  RE  Act)  now  requires  that  a 
telecommunications  modernization  plan 
be  established  in  a  state  before 
borrowers  are  eligible  for  REA  and  Rural 
Telephone  Bank  loan  programs.  RELRA, 
passed  on  November  1, 1993, 
established  a  deadline  of  45  days  after 
its  enactment  for  the  pubUcation  of  this 
interim  rule.  All  telephone  loan 
applicants  will  be  affected  by  this  rule. 
DATCS:  Interim  rule  effective  December 
20, 1993.  Written  comments  concerning 
this  interim  rule  must  be  received  by 
REA  or  bear  a  postmark  or  its  equivalent 
no  later  than  February  18, 1994. 
ADDRESSES:  Submit  written  comments 
to  Matthew  P.  Link,  Director,  Rural 
Telephone  Bank  Management  Staff,  U.S. 
Department  of  Agricultiire,  Rural 
Electrification  Administration,  14th  k 
Independence  Avenue,  SW.,  room 
2832-S,  Washington,  DC  20250-1500. 
REA  requests  an  original  and  three 
copies  of  all  comments  (7  CFR  Part 
1700).  All  comments  received  will  be 
made  available  for  public  inspection  at 
room  2238-S,  at  the  address  listed 
above,  between  8:30  a.m.  and  5  p.m.  (7 
CFR  1.27(b)). 

FOR  FURTHER  INFORMATION  CONTACT: 
Cheryl  L.  Camboney,  Management 
Analyst,  Rural  Telephone  Bank 
Management  Staff,  at  the  address  listed 
above,  telephone  number  (202)  720- 
0530.  For  information  specifically 
related  to  the  state  telecommunications 
modernization  plan  or  engineering 
matters,  contact  Robert  Peters,  Assistant 
Administrator — ^Telephone  Program,  at 
(202)  720-9554. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  interim  rule  is  issued  in 
conformance  with  Executive  Order 
12866. 

Executive  Order  1Z778 

This  interim  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  interim  rule  will 
not: 

(1)  Preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule; 

(2)  Have  any  retroactive  effect;  and 

(3)  Require  administrative 
proceedings  before  parties  may  file  suit 
challenging  the  provisions  of  this  rule. 

Regulatory  Flexibility  Act  Certification 

REA  has  determined  that  this  interim 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 


number  of  small  entities,  as  defined  in 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.).  The  REA  program  provides 
loans  to  REA  borrowers  at  interest  rates 
and  terms  that  are  more  favorable  than 
those  generally  available  from  the 
private  sector.  REA  borrowers,  as  a 
result  of  obtaining  federal  financing, 
receive  economic  benefits  which  exceed 
any  direct  economic  costs  associated 
with  complying  with  REA  regulations 
and  requirements.  Moreover,  this  action 
is  in  response  to  RELRA. 

Information  Collection  and 
Recordkeeping  Requirements 

The  existing  recordkeeping  and 
reporting  burdens  contained  in  this  rule 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval  pursuant  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq).  Because  of  the  deadline 
imposed  by  the  law,  the  additional 
recordkeeping  and  reporting  burdens 
associated  with  the  State 
Telecommimications  Modernization 
Plan  (STMP)  have  been  submitted  to 
OMB  for  approval  on  an  emergency 
basis.  However,  in  the  absence  of 
experience  with  such  reporting.  REA 
does  not  have  sufficient  data  to 
determine  the  volume  of  activity  that 
will  be  affected  by  this  rule.  Therefore, 
an  estimate  of  the  total  burden  of  this 
information  collection  requirement  is 
not  provided  at  this  time.  Public 
comment  is  requested  to  assist  in 
accurately  estimating  the  burden  of  this 
information  collection,  including  (1) 
estimates  of  the  amoimt  of  time  and  cost 
required  to  develop  an  STMP  and  (2) 
'  the  basis  for  these  estimates.  These 
information  collection  requirements 
will  not  be  effective  until  approved  by 
OMB.  Send  comments  regarding  these 
burdens  or  any  other  aspect  of  these 
collections  of  information,  including 
suggestions  for  reducing  the  burden,  to 
Matthew  P.  Link,  at  the  address  listed 
above  and  to  the  Office  of  Information 
and  Regulatory  A^rs,  OMB,  Attention: 
Desk  Officer  for  USDA,  room  3201.  New 
Executive  Office  Building.  Washington, 
DC  20503. 

National  Environmental  Policy  Act 
Certification 

REA  has  determined  that  this  interim 
rule  will  not  significantly  affect  the 
quality  of  the  human  environment  as 
defined  by  the  National  Environmental 
Policy  Act  of  1969  (42  U.S.C.  4321  et 
seq.).  Therefore,  this  action  does  not 
require  an  environmental  impact 
statement  or  assessment. 
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Catalog  of  Federal  DcHnestic  Asaiatance 

The  program  described  by  this  interim 
rule  is  listed  in  the  Catalog  of  Federal 
Domestic  Assirtance  Programs  under 
10.851,  Rural  Telephone  Loans  and 
Loan  Guarantees,  and  10.852,  Rural 
Telephone  Bank  Loans.  This  catalog  is 
available  on  a  subscription  basis  fit>m 
the  Superintendent  of  DocumMits,  the 
United  States  Government  Printing 
Office,  Washington,  DC  20402-0325. 

Executive  Order  12372 

This  interim  rule  is  excluded  from  the 
scope  of  Executive  Order  12372, 
Intfltrgovemmental  Consiihation.  A 
Notice  of  Final  Rule  entitled 
Department  Prt^rams  and  Activities 
Excluded  from  Executive  Order  12372 
(50  FR  47034)  exempts  REA  and  RTB 
loans  and  loan  guarantees  to 
governmental  and  nongovernmental 
entities  fit)m  coverage  under  this  Ortkr. 

Background 

REA  is  amending  parts  1610, 1735, 
1737, 1744. 1753  and  adding  part  1751 
to  implement  Public  Law  103-129,  dted 
as  the  Rural  Electrification  Loan 
Restructuring  Act  of  1993  (RELRA). 
RELRA  contains  a  number  of  provisions 
that  amend  the  Rural  Electrification  Act 
(RE  Act)(7  U.S.C.  901  et  seq.)  These 
amendments  significantly  restructure 
REA's  lending  policies  and  require 
changes  in  the  regulations  of  REAand 
the  Rural  Telephone  Bank  (RTB). 

Restructured  Loan  Programs.  The 
amendments  to  sections  305  and  408  of 
the  RE  Act  restructured  REA's  telephone 
loan  programs  to  reflect  the 
government's  current  fiscal  and 
budgetary  constraints.  While  the  2 
percent  telephone  loan  program  was 
ehminated  by  RELRA,  new  hardship 
criteria  have  been  established  so  the 
neediest  borrowers  can  receive  loans  at 
interest  rates  of  5  percent.  REA  loans 
that  were  offered  at  the  standard  interest 
rate  of  5  percent  (insured  loans  made 
under  section  305  of  the  RE  Act)  will 
now  h«i  made  at  an  interest  rate  equal  to 
the  current  cost  of  money  to  the 
Government  but  not  more  than  7 
percent.  In  addition,  REA  cost-of-money 
loans  will  be  made  concurrently  with 
RTB  loans;  i.e.,  a  borrower  will  receive 
financing  in  part  fixjm  both  the  REA 
cost-of-money  program  and  in  part  from 
the  RTB  program.  The  loan  amounts 
will  be  in  the  same  proportions  as  the 
REA  cost-of-money  and  RTB  lending 
levels  authorized  by  the  Congress. 

RELRA  amendments  to  section 
408(a)(2)  of  the  RE  Act  have  excluded 
certain  purposes  fit»m  eligibility  for  RTB 
financing.  These  same  purposes  are 
excluded  fitim  REA  cost-oFmoney 


financing  (imder  section  305(d)(2)). 
However,  section  408(a)(1)  was  not 
amended  and  it  refisrences  section  201 
where  such  purposes  are  still  eligible  for 
RTB  financing.  In  the  absence  of 
specific  legislative  direction.  RTB 
proposes  to  give  preference  to  loans  for 
408(a)(2)  purposes  over  408(a)(1) 
purposes,  to  the  extent  that  it  has 
completed  loan  applications  for 
408(a)(2)  piffposes.  RTB  adopted  this 
pobcy  because  it  is  consistent  with  the 
statutory  provision  for  concurrent  loans 
that  the  loans  be  for  the  same  purposes 
and  because  of  the  difficulty  of 
administering  two  concurrent  loans 
made  for  different  purposes. 

REA  continues  to  provide  giiaranteed 
loans  for  borrowers  requesting  a 
guarantee.  Borrowers  tnat  exceed  the 
maximima  TIER  and  subscriber  density 
requirements  of  the  REA  cost-of-money 
and  RTB  programs,  or  do  not  participate 
in  a  state  telecommunications 
modernization  plan,  may  be  efigible  for 
guaranteed  financing. 

Hardship  Priority  System.  The 
Hardship  loan  program  is  a  new 
program  that  is  substantially  different 
than  previoiis  programs.  REA  is 
implementing  a  system  that  will 
prioritize  for  approval  all  applications 
qualifying  for  hardship  loans  and 
maximize  the  use  of  funds  available  for 
hardship  purposes.  This  priority  system 
will  allow  REA  to  implement  the  new 
hardship  program  in  a  manner  that  will 
(1)  provide  a  bir  and  equitable  method 
for  approving  hardship  loans  and  (2) 
allocate  the  limited  amount  of  hardship 
funds  available  to  ensure  that  borrowers 
most  in  need  will  receive  financing. 
This  priority  system  will  not  preclude 
any  qualified  borrower  from  receiving 
hardship  funds. 

Rural  Area  Qualification  Increased. 
Amended  section  203(b)  of  the  RE  Act 
changes  the  definition  of  "rural  areas" 
to  mean  those  areas  not  within  a  city, 
village,  or  borough  in  excess  of  5,000 
inhabitants.  Previously,  only  those  areas 
with  populations  not  in  excess  of  1,500 
were  eligible  for  financing  under  the  RE 
Act. 

Facilities  Financed.  Under  amended 
sections  305(d)  and  408(a)  of  the  RE  Act, 
certain  facilities  and  purposes  will  no 
longer  be  financed  depending  on  the 
type  of  loan.  For  example,  REA  will 
make  hardship  and  guaranteed  loans, 
but  not  concurrent  REA  cost-of-money 
and  RTB  loans,  to  refinance  outstanding 
indebtedness  and  to  finance  (1)  station 
apparatus  owned  by  the  borrower,  (2) 
headquarters  facilities,  and  (3)  vehicles 
not  used  primarily  in  construction.  In 
addition.  REA  will  finance  only 
facilities  providing  1-party  service.  This 
restriction  is  aimed  primarily  at 


preventing  the  finanring  of  fodlities 
inconsistent  with  the  ob)ectives  of 
providing  advanced 
telerommunications  services. 

TIER  Maintenance  Requirements.  In 
general,  the  security  documents 
required  in  connection  with  REA  Inans, 
RllB  loans,  and  REA  loan  guarantees 
contain  provisions  requiring  borrowers 
to  maintain  certain  TIER  levels.  These 
TIER  maintenance  requirements  vary 
depending  on  the  type  of  financiiig  the 
borrower  received  (REA.  RTB.  or 
guaranteed).  These  TIER  maintenance 
requirements  are  also  related  to  the 
TIER  requirements  for  loan  eligibihty. 
However,  that  relationship  will  not  exist 
for  future  loans  since  loan  eligibility 
will  be  based  on  a  TIER  "range"  and  not 
a  specific  level. 

"rbe  new  TEER  maintenance 
requirement  implemented  by  this  rule 
will  permit  REA  to  require  a  minimum 
TIER  no  higher  than  1.75  for  all 
borrowers  receiving  any  type  of  loan 
after  the  effective  date  of  this  rule.  Xbis 
new  requirement  will  eliminate 
confusion  and  prevent  inconsistency 
caused  by  varying  TIER  maintenance 
levels.  In  addition,  it  will  not  adversely 
impact  borrowers  but  will  ensure  an 
adequate  level  of  security.  With 
telephone  borrowers  facing  increasing 
competition  and  the  potential  for 
regulatory  changes,  adequate  security  is 
of  critical  concern  to  REA. 

RTB  Premiums  Eliminated  on  New 
Loans.  Amended  section  408(b)(8)  of  the 
RE  Act  extends  the  prepayment 
authority  of  this  section  to  allow  the 
prepayment  of  new  RTB  loans  (loans 
approved  after  the  enactment  date  of 
RELRA)  at  face  value. 

Consulting  Services.  New  section 
18(c)  of  the  RE  Act  auUiorizes  tiie 
Administrator  to  permit  a  borrower  to 
volimtarily  provide  funds  for  use  by  the 
Administrator  in  obtaining  financial, 
engineering,  legal  or  other  technical 
assistance  which  may  be  required  in  the 
review  of  an  application  for  a  loan  or 
loan  guarantee.  The  purpose  of  this 
provision  is  to  assist  in  the  expeditious 
review  of  appUcations.  The  interim  rule 
implementing  this  provision  of  RELRA 
is  currentlv  under  development  in  REA. 

State  Telecommunications 
Modernization  Plan  (STMP).  RELRA 
requires  that  a  telecommunications 
modernization  plan  be  established  in  a 
state  before  any  telephone  bonowers 
within  the  state  can  be  eligible  for 
hardship  or  concurrent  R^  co^jof- 
money  and  RTB  loans.  State  legislators 
or  public  utility  commissions  are 
allowed  1  year  after  this  interim  rule 
takes  effect  'o  develop  such  a  plan. 

RELRA  also  requires  REA  to  develc^ 
a  regulation  detailing  the  minimum 
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requirements  for  an  STMP.  The  purpose 
of  an  STMP  is  to  promote  improvements 
in  the  nation's  public  switched  network. 

It  is  REA's  belief  that  national 
telecommimications  "highways"  will 
not  and  caimot  be  fully  utilized  unless 
improvements  are  made  to  what  might 
be  called  the  telecommunications 
"driveways",  the  local  loops.  Most 
loops  cannot  transmit  information  over 
9600  bits  per  second  (b/s). 
Consequently,  many  advanced 
telecommunications  services  are  not 
available  on  the  switched  network  or 
where  available  operate  only  on  short 
loops  which  limits  their  use  to  densely 
populated  areas. 

RELRA  requires  that  telephone  lines 
be  capable  of  transmitting:  (1) 
Information  at  1,000,000  bits  per  second 
(lKfi)/s)  and  (2)  a  video  image.  REA  has 
interpreted  the  former  to  mean  1.54  Mb/ 
s.  the  North  American  standard  digital 
transmission  rate,  and  the  latter  to  mean 
150  Mb/s,  the  rate  required  to  carry  at 
least  one  uncompressed  National 
Television  Systems  Committee  (NTSC) 
television  signal.  This  means  that  the 
capacity  of  an  ordinary  telephone  loop 
must  be  increased  by  several  orders  of 
magnitude.  The  other  requirements  in 
the  law^tre  more  easily  met.  Therefore, 
improving  the  loop  has  been  REA's 
focus  in  preparing  minimum  STMP 
requirements  and  objectives. 

Technical  Amendments.  In  addition 
to  the  amendments  mandated  by 
RELRA.  technical  changes  are  made  to 
7  CFR  1735.14  and  1735.20.  In 
S  1735.14.  the  existing  paragraphs  were 
renumbered,  and  in  §  1735.20.  reference 
to  outdated  REA  bulletins  was  removed 
and  replaced  with  a  reference  to  CFR 
subparts. 

List  of  Subjects 

7  CFR  Part  1610 

Accounting,  Loan  programs — 
communications.  Reporting  and 
recordkeeping  requirements.  Rural 
areas.  Telephone. 

7  CFR  Part  1735 

Accounting,  Loan  programs — 
communications.  Reporting  and 
recordkeeping  requirements.  Rural 
areas.  Telephone. 

7  CFR  Part  1737 

Accounting,  Loan  programs- 
commimications.  Reporting  and 
recordkeeping  requirements,  Rural 
areas.  Telephone. 

7  CFR  Part  1744 

Accounting.  Loan  programs- 
communications.  Reporting  and 
recordkeeping  requirements.  Rural 
areas.  Telephone. 


7  CFR  Part  1751 

Loan  programsKX>mmunications, 
Telecommimications,  Telephone. 

7  CFR  Part  1753 

Loan  programs-communications. 
Telecommimications.  Telephone. 

For  reasons  set  forth  in  the  preamble, 
chapters  XVI  and  XVII  of  Title  7  of  the 
Co<»  of  Federal  Regulations  are 
amended  as  follows: 

7  CFR  Chapter  XVI 
PART1610-LOAN  POLICIES   , 

1.  The  authority  citation  for  part  1610 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  841  e(  seq. 

2.  In  §  1610.1,  the  last  sentence  of  the 
section  is  removed  and  three  new 
sentences  are  added  to  read  as  follows: 


fi6iai 

*  *  *  Loans  are  made  imder  section 
408(a)(1)  of  the  Act  for  purposes  of 
section  201  of  the  Act  Loans  are  also 
made  for  purposes  of  section  408(a)(2) 
of  the  Act.  The  Bank  will  give 
preference  to  the  use  of  loan  funds  for 
purposes  set  forth  in  section  4d8(a)(2)  of 
the  Act  to  the  extent  that  it  has 
completed  applications  for  such  loans. 

fieiae  (Rwnovwfi. 

3.  Section  1610.6  is  removed. 

f1610J  through  1610J    [RedMigrMrted]. 

4.  Sections  1610.2  through  1610.5  are 
redesignated  as  §§  1610.3  through 
1610.6,  respectively. 

5.  New  $  1610.2  is  added  to  read  as 
follows: 

11610^    Definitions. 

As  used  In  this  part:  ^ 

Act  means  the  Rural  Electrification 
Act  of  1936,  as  amended  (7  U.S.C.  901 
et  seq.). 

Appropriated  means  funds 
appropriated  based  on  subsidy. 

BaiDc  means  the  Rural  Telephone 
Bank,  an  agency  and  instnmientality  of 
the  United  States  within  the  United 
States  Department  of  Agriculture. 

Bonvwer  means  any  organization 
which  has  an  outstanding  telephone 
loan  made  by  the  Bank  or  REA.  or 
guaranteed  by  REA.  or  which  is  seeking 
such  financing. 

Governor  means  the  Governor  of  the 
Bank. 

REA  means  the  Rural  Electrification 
Administration,  an  agency  of  the  United 
States  Department  of  Agriculture. 

REA  cost-of-money-loan  means  a  loan 
made  under  section  305(d)(2)  of  the  Act 
bearing  an  interest  rate  as  determined 
under  7  CFR  1735.31(c).  REA  cost-of- 
money  loans  are  made  conctirrently 
with  Bank  loans. 


TIER  (Times  Interest  Earned  Ratio) 
means  the  ratio  of  the  borrower's  net 
income  (after  taxes)  plus  Interest 
expense,  all  divided  by  interest  expense. 
For  the  purpose  of  this  calculation,  all 
amounts  will  be  annual  figures  and 
interest  expense  will  include  only 
interest  on  debt  with  a  maturity  greater 
than  one  year. 

6.  Redesignated  §  1610.4  is  revised  to 
read  as  follows: 

f  1610.4    Loan  applications. 

No  application  for  a  loan  will  be 
considered  for  approval  by  the  Bank 
until  it  has  been  reviewed  by  REA  and 
the  Governor  has  determined,  based  on 
such  review,  the  eligibility  of  the 
applicant  for  a  Bank  loan  and  the 
amount  thereof.  Loan  application  forms 
are  available  from  REA  on  request.  No 
fees  or  charges  are  assessed  for  Bank 
loans. 

7.  Redesignated  §  1610.6  is  revised  to 
read  as  follows: 

11610.6    Concurrsnt  Bank  and  REA  cost- 
of-monsy  loans. 

(a)  The  Bank  makes  loans,  under 
section  408  of  the  Act,  concurrently 
with  REA  cost-of-money  loans  made 
under  section  305(d)(2)  of  the  Act.  To 
qualify  for  conciurent  Bank  and  REA 
cost-of-money  loans  on  or  after 
November  1, 1993,  a  borrower  must 
meet  each  of  the  following 
requirements: 

(1)  The  average  number  of  proposed 
subscribers  per  mile  of  line  in  the 
service  area  of  the  borrower  is  not  more 
than  15,  or  the  borrower  has  a  projected 
TIER  (including  the  proposed  loans)  of 
at  least  1.0,  but  not  greater  than  5.0,  as 
determined  by  the  feasibility  study 

•   prepared  in  connection  with  the  loans, 
see  7  CFR  part  1737,  subpart  H;  and 

(2)  The  Administrator  of  REA  has 
approved  and  the  borrower  is 
participating  in  a  telecommunications 
modernization  plan  for  the  state,  see  7 
CFR  part  1751.  subpart  B. 

(b)  The  loan  amounts  fi-om  each 
program  (Bank,  including  amounts  for. 
class  B  stock,  and  REA  cost-of-money) 
will  be  proportionate  to  the  total 
amount  of  funds  appropriated  for  the 
fiscal  year  for  Bank  loans  and  REA  cost- 
of-money  loans.  To  determine  the  Bank 
portion,  the  total  loan  amount  will  be 
multiplied  by  the  ratio  of  Bank  funds 
appropriated  for  the  fiscal  year  to  the 
siun  of  REA  cost-of-money  and  Bank 
funds  appropriated  for  the  fiscal  year  in 
which  the  loan  is  approved.  The  same 
method  would  be  used  to  calcxilate  the 
REA  cost-of-money  portion  (see  7  CFR 
1735.31(b)).  If  during  the  fiscal  year  the 
amount  of  funds  appropriated  changes, 
the  ratio  will  be  adjusted  accordingly 
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and  appHed  only  to  those  loans 
approved  afterwards. 

(c)  The  actual  rate  of  interest  on  the 
Bffiok  loan  shall  be  determined  as 
provided  in  §  1610.10;  the  REA  cost-of- 
money  loan  shall  bear  interest  at  a  rate 
equal  to  the  oirrent  cost  of  money  to  the 
Federal  Government,  on  the  date  of 
advance  of  funds  to  the  borrower,  for 
loans  of  similar  maturity,  but  not  more 
than  7  percent  per  year  (see  7  CFR 
1735.31(c)). 

8.  §  1610.11,  is  revised  to  read  as 
follows: 

11610.11    Prepaymsnts. 

(a)  Bank  loans  approved  before 
November  1, 1993,  may  be  prepaid  in 
accordance  with  the  terms  diereof, 
including  payment  of  the  premium  as 
provided  therein. 

(b)  A  borrower  may  prepay  part  or  all 
of  a  Bank  loan  made  on  or  after 
November  1, 1993,  by  paying  the 
outstanding  principal  and  any  accrued 
interest  without  being  required  to  pay  a 
prepayment  premium. 

7  CFR  Chapter  XVH 

PART  1735-GENERAL  POUCIES, 
TYPES  OF  LOANS,  LOAN 
REQUIREMENTS— TELEPHONE 
PROGRAM 

1.  The  authority  citation  for  part  1735 
is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  901  etseq..  1921  et  seq. 

2.  In  §  1735.2,  the  first  sentence  in  the 
definition  of  "Rural  area"  is  revised  and 
six  new  definitions  are  added  in 
alphabetical  order  to  read  as  follows: 

i173U    Definmons. 

•  *        •        •        • 

Advance  of  funds  means  the 
transferring  of  funds  by  REA  to  the 
borrower's  construction  fund. 

•  •        •        •        • 

Appropriated  means  funds 
appropriated  based  on  subsidy. 

•  •       •        •       • 

Guaranteed  loan  means  a  loan 
guaranteed  by  REA  under  section  306  of 
the  RE  Act  bearing  interest  at  a  rate 
agreed  to  by  the  borrower  and  the 
lender. 

Hardship  loan  means  a  loan  made  by 
REA  under  section  305(d)(1)  of  the  RE 
Act  bearing  interest  at  a  rate  of  5  percent 
per  year. 

•  •        •        •        • 

REA  cost-of-money  loan  means  a  loan 
made  under  section  305(d)(2)  of  the  RE 
Act  bearing  an  interest  rate  as 
determined  under  $  1735.31(c).  REA 
cost-of-money  loans  are  made 
conciirrently  with  RTB  loans. 

RTB  loan  means  a  loan  made  by  the 
Rural  Telephone  Bank  (RTB)  under 


section  408  of  the  RE  Act  bearing  an 
interest  rate  as  determined  imder  7  CFR 
1610.10.  RTB  loans  are  made 
concurrently  with  REA  cost-of-money 
loans. 

Rural  area  means  any  area  of  the 
United  States,  its  territories  and  insular 
possessions  (including  any  area  within 
the  Federated  States  of  Micronesia,  the 
Republic  of  the  Marshall  Islands,  and 
the  Repubhc  of  Palau)  not  included 
within  the  boundaries  of  any 
incorporated  or  imincorporated  city, 
village  or  borough  having  a  population 
exceeding  5,000  inhabitants.  *  •  • 

3.  Section  1735.10  is  revised  to  read 
as  follows: 

11735.10    Gsnsral. 

(a)  The  Rural  Electrification 
Administration  (REA)  makes  loans  to 
fumi.>h  and  improve  telephone  service 
in  rural  areas.  Loans  made  or  guaranteed 
by  the  Administrator  of  REA  will  be 
made  in  conformance  with  the  Rural 
Electrification  Act  of  1936  (RE  Act),  as 
amended  (7  U.S.C.  901  et  seq.),  and  7 
CFR  chapter  XVn.  REA  provides 
borrowers  specialized  and  technical 
accoimting,  engineering,  and  other 
managerial  assistance  in  the 
construction  and  operation  of  their 
facilities  when  necessary  to  aid  the 
development  of  rural  telephone  service 
and  to  protect  loan  security. 

(b)  REA  will  not  make  hardship  loans, 
REA  cost-of-money  loans,  or  RTB  loans 
for  any  purposes  that,  in  REA's  opinion, 
are  inconsistent  with  the  borrower 
achieving  the  goals  stated  in  the  State's 
telecommimications  modernization  plan 
within  the  timefiame  stated  in  the  plan 
(see  7  CFR  part  1751.  subpart  B). 

(c)  REA  will  not  deny  or  reduce  a  loan 
or  an  advance  of  loan  funds  based  on  a 
borrower's  level  of  general  funds. 

(d)  No  fees  or  charges  are  assessed  for 
any  type  of  loan  or  guarantee  provided 
by  REA  or  the  Rural  Telephone  Bank 
(RTB). 

(e)  The  Administrator  may  use 
consultants  funded  by  the  borrower  for 
financial,  legal,  engineering,  and  other 
technical  advice  in  connection  with  the 
review  of  a  borrower's  loan  application. 

4.  In  §  1735.13,  paragraph  (cj  is 
amended  by  removing  the  designations 
"(1)"  and  "(2)".  paragraphs  (c)(i) 
through  (c)(iii)  are  redesignated  as 
paragraphs  (c)(1)  through  (c)(3). 
respectively,  and  new  paragraph  (d)  is 
added  to  read  as  follows: 

11736.13    LoeadenoffadlMssandssrvics 
for  nonrural  sutMcHbsrs. 

•        •        •        •        • 

(d)  REA  may  also  approve  financing 
for  facilities  to  serve  nonrural  areas  if. 


at  the  time  financing  was  first  approved 
by  REA: 

(1)  The  nonrural  area  had  a 
population  of  1,500  or  less  when  first 
financed  by  REA  and  that  financing  was 
approved  prior  to  November  1, 1993;  or 

(2)  The  nonniral  area  had  a 
population  of  5,000  or  less  when  first 
financed  by  REA  and  that  financing  was 
approved  on  or  after  November  1, 1993. 

5.  Section  1735.14  is  revised  to  read 
as  follows: 

11735.14    Borrowsr'eilglbiHty. 

(a)  REA  makes  loans  to: 

(1)  Entities  providing,  or  who  may 
hereafter  provide,  telephone  service  in 
rural  areas; 

(2)  Public  bodies  providing  telephone 
service  in  rural  areas  as  of  October  28, 
1949;  and 

(3)  Cooperative,  nonprofit,  limited 
dividend  or  mutual  associations. 

(b)  REA  does  not  make  loans  to 
individuals. 

(c)  REA  gives  preference  to  those^ 
borrowers  (including  initial  loan 
applicants)  already  providing  telephone 
service  in  rural  areas,  and  to 
cooperative,  nonprofit,  Umited 
dividend,  or  mutiial  associations.  To  be 
eligible  for  a  loan,  a  borrower  must 

f>rovide  or  propose  to  provide  the  basic 
ocal  exchange  telephone  service  needs 
of  rural  areas,  and  it  must  be 
incorporated. 

6.  In  §  1735.17,  paragraphs  (a)  and  (b) 
are  revised,  paragraph  (c)  is 
redesignated  as  paragraph  (d),  and  new 
paragraph  (c)  is  added  to  read  as 
follows: 

11735.17    FacUltissfinwKSd. 

(a)  REA  makes  hardship  and 
guaranteed  loans  to  finance  the 
Improvement,  expansion,  construction, 
acquisition,  and  operation  of  systems  or 
facilities  (including  station  apparatus 
owned  by  the  borrower,  headquarters 
facilities,  and  vehicles  not  used 
primarily  in  construction)  to  furnish 
and  improve  telephone  service  in  rural 
areas,  except  as  noted  under  paragraph 
(c)  of  this  section. 

(b)  REA  makes  concurrent  REA  cost- 
of-money  and  RTB  loans  to  finance  the 
improvement,  expansion,  construction, 
and  acquisition  of  systems  or  fedUties 
(excluding  station  apparatus  owned  by 
the  borrower,  headquarters  fadhties, 
and  vehides  not  used  primarily  in 
construction)  to  furnish  and  improve 
telephone  service  in  rural  areascexcept 
as  noted  under  paragraph  (c)  of  this 
section. 

(c)  REA  will  not  make  any  type  of 
loan  to  finance  the  following  items: 

(1)  Station  apparattis  (including  PBX 
and  key  systems)  not  owned  by  the 
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bonowvr  tad  inj  taudalBd  insidB 

wiring; 

(2)  Certain  duplicative  fedlities,  see 
§1735.12; 

(9)  Fadtities  to  serve  subscribers 
ootside  the  local  exchange  service  area 
of  the  borrower  unless  those  facilities 
are  necessary  to  furnishing  or  improving 
telephone  service  within  the  borrower's 
service  areas:  and 

(4)  Facilities  to  provide  service  other 
than  1-paity. 

7.  In  §  1735.20.  parapaph  (4  is 
revised  to  read  aa  tbUows: 

11735^    AcqutoMona. 

(c)  For  additional  policies  on 
acquisitions,  see  subpart  F  through  J  of 
this  part. 

8.  In  §1735.21.  paragraph  (a)  is 
revised  to  read  as  follows: 


f173S^ 

(a)  Hardship  loans  and  gutf  aotoed 
loans  may  inoude  funds  to  lefinance 
outstanding  indebtadneea  of 
corpori>Ht>n«  fttT>f*^'"fl  *n>npt>oit« 
service  whMk  such  refinwacing  is 
neoassaiy  and  incidental  to  fumi^ing 
or  impwwing  telephone  service  in  lurel 
areas.  Refinancing  may  not  constitute 
more  than  40  percent  of  the  lotax. 

9.  In  §  1735.22.  peregnph  (0  is 
revised  to  reed  as  r>Uows: 

11735^    Loan  security. 

(f)  Borrowers  with  loans  approved 
prior  to  November  1.1993.  must 
continue  to  meet  the  TIER  mttlntflnanon 
requirements  contained  in  their  loan 
contract  or  mortgage.  Loan  contracts  and 
mortgages  covering  hardship  loans.  REA 
cost-of-money  loans.  RTB  loans,  and 
guaranteed  loans  af^roved  on  or  after 
December  20. 1993,  shall  contain  a 
provision  requiring  the  borrower  to 
maintain  a  TIER  of  at  least  1.0  during 
the  Forecast  period.  At  the  end  of  the 
Forecast  period,  the  borrower  shall  be 
required  to  maintain,  at  a  minimum,  a 
TIER  at  least  equal  to  the  projected  TIER 
determined  by  the  feasibility  study 
prepared  in  connection  with  the  loan, 
but  not  greater  than  1.75.  Execution  and 
delivery  of  these  loan  contracts  and 
mortgages  shall  supersede  any 
confKcting  TIER  requirements  in  the 
borrower's  previous  loan  contracts  or 
mortgages. 

m  §  1735.30  is  ranrisad  to  read  es 
foUowr 


f173BJt 

(ft)  REA  makes  hardriiip  loans  under 
section  305 CdXD  of  the  RE  Act  These 
loans  beer  interest  at  a  rate  of  S  percent 
per  year.  To  qualify  for  a  hardship  loan 
on  or  after  November  1. 1993.  a 
borrower  must  meet  aadi  of  &e 
fcrflowing  requirements: 

(1)  The  averagp  number  of  proposed 
subscribers  per  mile  of  Kne  in  the 
service  area  of  the  borrower  is  not  more 
than  4;  

(2)  The  borrower  has  a  projected  TIER 
(inchiding  the  proposed  loan  orioans) 
of  at  least  1.0.  but  not  greater  than  3.0, 
as  determined  by  the  feasibility  study 
prepared  in  connection  with  tike  loan, 
see  7  CFR  part  1737,  subpart  H;  and 

(3)  The  Administrator  has  ^proved 
and  the  borrower  is  participating  in  a 
telecommunications  modernization  plan 
for  the  state,  see  7  CFR  part  1751. 
subparts. 

(bKD  Hardship  loan  funds  shaU  not 
be  uMd  to  finance  facilities  located  in 
any  exchange  of  the  borrower  that  has: 

ni  Morethan  1.000  existing 
subscribers:  and 

(ii)  An  average  number  of  proposed 
subscribecs  per  mile  of  line  greater  than 
17. 

(2)  Those  Cacilitiea  may.  however,  be 
financed  withconcurrent  REA  cost-of- 
money  and  RTB  loans  or  a  guaranteed 
loan  if  the  borrower  is  eli^le  fior  such 
financing. 

(cl  The  Administrator  may  waive  the 
TIER  requirement  in  paragraph  (a)(.2)  of 
this  section  in  any  case  in  which  the 
Administrator  determines,  and  sets  forth 
the  reasons  therefor  in  writing,  that  the 
requirement  would  prevent  emergency 
restoration  of  the  telefAone  system  of    . 
the  borrower  or  result  in  severe 
hardship  to  the  borrower. 

(d)  In  Older  to  fairly  and  equitably 
approve  hardship  loans  to  ensure  that 
borroiwers  most  in  need  receive 
hardship  financing  first,  REA  will 
prioritize  for  approval  all  applications 
qualifying  for  hardship  loans.  The 
criteria  in  this  paragraph  will  be  used  by 
the  Administrator  to  rank,  from  high  to 
low,  applications  that  have  been 
determined  to  qualify  for  hardship 
financing.  Subiect  to  the  avaikbibty  of 
funds,  applications  receiving  the  hi^est 
niunber  of  points  will  be  selected  for 
loan  apftfoval  each  fiscal  year  quarter 
(the  applicBti(H)  with  the  most  points 
will  be  approved  first,  the  second 
highest  next,  etc.)  Tbe  foUowing  ranking 
methodology  and  loan  approval 
conditioiis  apply: 

(1)  Ranking  criteria.  Borrowers  will 
receive  points  based  on  each  of  the 
following  criteria  applicable  to  the 
proposed  loan: 


(i)  Foreaated  Average  Number  of 
Subscribers  Per  Mile  of  Line  tDensityl 
The  mmiber  of  points  assigned  to  a 
borrower  will  be  tile  value  4  less  the 
value  of  the  borrower's  forecasted 
density  as  determined  by  the  Feasibility 
Study  prepared  in  connection  with  the 
loan  fi.e.,  if  a  borrower's  forecasted 
system  density  is  2.75,  the  borrower 
would  receive  4  less  2.75  points,  or  1.25 
points).  .        , 

(ii)  Forecasted  TIER.  The  number  of 
points  assigned  to  a  borrower  will  be  the 
value  3  less  the  value  of  the  borrower's 
forecasted  TIER  as  detMminad  by  tbe 
Feasibility  Study  prej>ared  in 
connection  with  the  loan  (i.e.,  if  a 
borrower's  forecasted  TIER  is  1.75.  the 
borrower  would  receive  3  less  1.75 
points,  or  1.25  points). 

(iii)  Unser\fed  Territories.  Borrowers 
will  receive  points  for  loan  funds 
included  in  the  a|»plication  to  provide 
telephone  SMvice  in  areas  previously 
unserved  because  it  wras  considered  cost 
prohibitive  (for  example,  high  costs 
resulting  from  the  terrain,  remoteness, 
or  system  design).  In  particular. 
borrowers  will  receive  ooe  tenth  of  a 
point,  up  to  a  maximum  of  2  pcuats,  for 
each  subscriber  added  (in  connediao 
with  the  loan)  that  currently  resides  in 
an  unserved  area. 

P»)  Plant  Modemitatioti.  Bommers 
will  receive  1  point  lor  loan  funds 
included  in  the  application  for  at  least 
one  of  the  following  basic  plant 
modernizations  or  system 
improvements: 

(A)  Providing  digital  switching 
capabilities  where  those  capabilities  did 
not  previously  exist;  and/or 

(B)  Upgradmg  to  equal  access;  and/or 

(C)  Conversion  of  service  to  1 -party 
making  an  entire  exchange  all  l-party 
service. 

(v)  Distance  Learning  and  Medical 
Link  Facilities.  Borrowers  will  receive  2 
points  for  loan  funds  included  in  the 
application  for  the  purpose  of  providing 
distance  learning  or  medical  link 
transmission  facilities.  If  loan  funds  are 
included  for  both  distance  learning  and 
medical  link  transmission  facilities, 
borrowers  will  receive  3  points.  (See  7 
CFR  part  1703  for  definitions  of  distance 
learning  and  medical  link.) 

(vi)  Tj'me  Factor.  If  a  borrower's 
application  has  been  ranked  but  cannot 
be  approved  due  to  the  lack  of  funds 
available  for  loans  in  that  quarter,  the 
borrower  will  receive  .25  points  for  each 
quarter  in  whidi  its  loan  is  pending  but 
not  approved. 

(2)  Honking  and  approvat  of  loans. 
Eligible  loan  applications  (satisfying  the 
requirements  of  7  CFR  1737.21)  wiUbe 
ranked  during  the  quarter  in  which  the 
application  is  received.  If  an  application 
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is  received  in  which  insufficient  time 
remains  in  that  quarter  to  process  and 
rank  the  application,  it  will  be  ranked 
in  the  next  quarter.  At  the  beginning  of 
the  quarter  and  as  soon  as  practical, 
REA  will  approve  all  eligible  hardship 
loans  ranked  in  the  previous  quarter  to 
the  extent  loan  funds  are  available, 
beginning  with  the  borrowers  that 
received  the  highest  number  of  points 
and  working  downwards.  Any  qualified 
application  that  is  not  approved  due  to 
the  lack  of  funds  will  be  carried  forward 
to  the  next  quarter  and  ranked  with  all 
other  eligible  hardship  loan  applications 
in  that  quarter.  Upon  completion  of  the 
ranking  and  approval  of  loans,  all 
borrowers  will  be  informed  in  writing  of 
the  status  of  their  loan  applications. 

(e)  Optimal  use  of  funds.  REA  retains 
the  right  to  limit  the  size  of  hardship 
loans  made  to  individual  borrowers  in 
order  to  more  equitably  distribute  the 
amount  of  hardship  funds  appropriated 
among  the  greatest  number  of  qualified 
borrowers.  Generally,  no  more  than  10 
percent  of  the  funds  appropriated  in  any 
fiscal  year  may  be  loaned  to  a  single 
borrower.  In  addition,  REA  retains  the 
right  to  approve  loans  to  borrowers  that 
are  ranked  lower  in  the  priority  system, 
or  without  regard  to  when  the 
application  was  received  and  ranked,  if 
it  is  necessary  to: 

(1)  Expedite  restoration  of  service 
outages  due  to  natural  disasters;  or 

(2)  Maximize  the  use  of  all  available 
hardship  funds  appropriated  for  loans 
in  that  fiscal  year. 

(f)  On  request  of  any  borrower  who  is 
eligible  for  a  hardship  loan  for  which 
funds  are  not  available,  the  borrower 
shall  be  considered  to  have  applied  for 
concurrent  REA  cost-of-money  and  RTB 
loans  under  sections  305  and  408. 
respectively,  of  the  RE  Act. 

(g)  Hardship  loans  may  be  made 
simultaneously  with  concurrent  REA 
cost-of-money  and  RTB  loans  or 
guaranteed  loans. 

11.  Section  1735.31  is  revised  to  read 
as  follows: 


11735.31 
loans. 


REA  cost-of-money  and  RTB 


(a)  REA  makes  cost-o^money  loans, 
under  section  305(d)(2)  of  the  RE  Act, 
conairrently  with  RTB  loans  made 
imder  section  408  of  the  RE  Act.  To 
qualify  for  concurrent  REA  cost-of- 
money  and  RTB  loans  on  or  after 
November  1, 1993,  a  borrower  must 
meet  each  of  the  following 
requirements: 

(1)  The  average  number  of  proposed 
subscribers  per  mile  of  line  in  the 
service  area  of  the  borrower  is  not  more 
than  15,  or  the  borrower  has  a  projected 
TIER  (including  the  proposed  loans)  of 


at  least  1.0,  but  not  greater  than  5.0,  as 
determined  by  the  feasibility  study 
prepared  in  connection  with  the  loans, 
see  7  CFR  part  1737,  subpart  H;  and 

(2)  The  Administrator  nas  approved 
and  the  borrower  is  participating  in  a 
telecommimications  modernization  plan 
for  the  state,  see  7  CFR  part  1751, 
subpart  B. 

(b)  The  loan  amoimts  from  each 
program  (REA  cost-of-money  and  RTB, 
including  amotmts  for  class  B  stock) 
will  be  proportionate  to  the  total 
amount  of  funds  appropriated  for  the 
fiscal  year  for  REA  cost-of-money  loans 
and  RTB  loans.  To  determine  the  REA 
cost-of-money  portion,  the  total  loan 
amount  will  be  multiplied  by  the  ratio 
of  REA  cost-of-money  funds 
appropriated  for  the  fiscal  year  to  the 
siun  of  REA  cost-of-money  and  RTB 
funds  appropriated  for  the  fiscal  year  in 
which  the  loan  is  approved.  The  same 
method  would  be  iised  to  calculate  the 
RTB  portion  (see  7  CFR  1610.6(b)).  If 
during  the  fiscal  year  the  amount  of 
funds  appropriated  changes,  the  ratio 
will  be  adjusted  accordingly  and 
applied  only  to  those  loans  approved 
afterwards. 

(c)  Tlie  REA  cost-of-money  loan  shall 
bear  interest  as  described  in  paragraphs 
(c)(1)  and  (c)(2)  of  this  section  (the 
actual  rate  of  interest  on  the  RTB  loan 
shall  be  determined  as  provided  in  7 
CFR  1610.10): 

(1)  Each  advance  of  funds  included  in 
REA  cost-of-money  loans  shall  bear 
interest  at  a  rate  (the  "Cost  of  Money 
Interest  Rate")  equal  to  the  current  cost 
of  money  to  the  Federal  Government  for 
loans  of  a  similar  mat\irity.  The  Cost  of 
Money  Rate  is  determined  when  the 
funds  are  advanced  to  the  borrower  but 
cannot  exceed  7  percent  per  year. 

(2)  REA  shall  use  the  Federal  Treasury 
Statistical  Release  (the  "Statistical 
Release")  issued  by  the  United  States 
Treasiiry  to  determine  the  interest  rate 
for  each  advance  of  REA  cost-of-money 
loan  funds.  Generally,  the  Statistical 
Release  is  issued  eadi  Monday  to  cover 
the  preceding  week.  REA  shall 
determine  the  Cost  of  Money  Interest 
Rate  as  follows: 

(i)  Each  advance  shall  bear  the 
interest  rate  stated  in  the  applicable 
Statistical  Release  for  Treasury  constant 
maturities  with  a  maturity  similar  to 
that  of  the  advance. 

(ii)  REA  shall  determine  the  interest 
rate  for  an  advance  bearing  a  maturity 
other  than  those  stated  in  the  appUcable 
Statistical  Release  by  straight-line 
interpolation  between  the  next  higher 
and  next  lower  stated  maturities. 

(iii)  The  first  Statistical  Release 
published  after  the  date  of  an  advance 
shall  apply  to  that  advance. 


(iv)  If  the  interest  rate  determined 
under  paragraph  (c)(2)(i)  or  (c)(2)(ii)  of 
this  section  is  higher  than  7  percent, 
then  the  advance  shall  bear  interest  at 
the  rate  of  7  percent  per  year. 

(v)  Advances  with  matiirities  greater 
than  30  years  shall  bear  interest  at  the 
rate  stated  in  the  applicable  Statistical 
Release  for  30-year  maturities. 

(vi)  REA  may  use  an  alternative 
method  to  determine  the  Cost  of  Money 
Interest  Rate  if  the  Treasury  ceases  to 
issue  the  Statistical  Release  or  changes 
its  format  or  frequency  of  issue  so  that 
it  is  no  longer  appropriate  for  use  in  the 
manner  described  in  paragraph  (c)(2)  of 
this  section.  In  this  eventuality,  REA 
shall  immediately  notify  all  borrowers 
with  unadvanced  REA  cost-of-money 
loan  funds.  REA  may,  with  the 
borrower's  consent,  determine  the  Cost 
of  Money  Interest  Rate  on  a  case-by-case 
basis  for  subsequent  advances  of  REA 
cost-of-money  loan  funds  but  may  also 
decide,  in  its  discretion,  that  it  is  unable 
to  continue  advancing  funds  until  on 
alternative  method  is  in  effect. 

(vii)  Refer  to  §  1735.43(a)  for 
additional  information  on  maturities  of 
REA  loans. 

(viii)  REA  shall  provide  borrowers 
with  prompt  written  confirmation  of  the 
Cost  of  Money  Interest  Rate  borne  by 
each  advance  of  funds  included  in  a 
REA  cost-of-money  loan. 

(d)  On  request  of  any  borrower  who 
is  eligible  for  concurrent  REA  cost-of- 
money  and  RTB  loans  for  which  funds 
are  not  available,  the  borrower  shall  be 
considered  to  have  applied  for  a  loan 
guarantee  under  section  306  of  the  RE 
Act. 

(e)  Concurrent  REA  cost-of-money 
and  RTB  loans  may  be  made 
simultaneously  with  hardship  loans  or 
guaranteed  loans. 

12.  In  §  1735.32,  paragraph  (a)  is 
revised,  paragraphs  (b)  through  (k)  are 
redesignated  as  paragraphs  (c)  through 
(1),  respectively,  and  paragraph  (b)  is 
added  to  read  as  follows: 

f  1 735.32    Guaranteed  loans. 

(a)  General.  Loan  guarantees  under 
this  section  will  be  considered  for  only 
those  borrowers  specifically  requesting 
a  guarantee.  Borrowers  may  also  specify 
that  the  loan  to  be  guaranteed  shall  be 
made  by  the  Federal  Financing  Bank 
(FFB).  REA  provides  loan  guarantees 
pursuant  to  section  306  of  the  RE  Act. 
Guaranteed  loans  may  be  made, 
simultaneously  with  hardship  loans  or 
concurrent  REA  cost-of-money  and  RTB 
loans.  No  fees  or  charges  are  assessed 
for  any  guarantee  of  a  loan  provided  by 
REA.  In  view  of  the  Government's 
guarantee,  REA  generally  obtains  a  first 
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lien  on  all  assets  of  the  boirower  (see 
§1735.46). 

,(b)  Requiremexiti.  To  qualify  fior  a 
guaranteed  loan,  a  boRowai  oaust  have 
a  projected  TIER  (including  the 
proposed  loan  or  loans)  of  at  least  1.5 
as  oateimined  by  the  Caasibility  study 
prepared  in  connection  with  the  loan.  la 
addition,  a  borrower  must  meet  all 
requirements  set  forth  in  die  regulations 
applicable  to  a  loan  made  by  REA  %nth 
the  exception  that  it  is  not  lequirad  to 
participate  in  a  state 

telecommunications  modernization  plan 
and  is  not  subject  to  a  subscriber  per 
mile  eligibility  requirement,  as  provided 

in  S  1735.31(a) 

•  •       •       *       • 

13.  In  r«iesignated  §  1735.32(k), 
Pajrments  under  the  contract  of 
guarantee,  the  reference 

"§  1735.32(iM3)"  is  changed  to  read 
•'§1735.32(jM3)". 

14.  In  §  1735.74.  existing  paragraph 
(aKl4)  is  redesignated  as  paragraph 
(a)(15).  and  new  paragraph  (a)(l<)  is 
added  to  read  as  follows: 

11735.74    SttbmltakmofdBta. 

•  •        *        •        • 

(14)  Apertification.  signed  by  the 
president  of  the  borrower,  that  the 
borrower  is  participating  in  the  State's 
telecommunications  modernization  plan 
(for  information  concerning  the  plan, 
see  7  CFR  part  1751.  subpart  B).  This 
certification  is  not  required  if  die 
borrower  is  seeking  a  guaranteed  loan. 


PART  t737-l>RE-LOAN  POUaES 
AND  PROCEDURES  COMMON  TO 
GUARANTEED  AND  INSURED 
TEL^HONE  LOANS 

1.  The  authority  citation  for  poirt  1737 

is  revised  to  read  as  follows: 

Autharitjr.  7  U.S.C  901  ataeq.,  1921  etseq. 

2.  In  §  1737.2,  the  first  sentence  in  the 
defittitioa  of  "Rural  area"  is  revised  and 
four  new  definitions  are  added  in 
alphabetical  order  to  read  as  follows: 

11737.2    Deflnftlons. 

•        •        •        *        • 

Guaranteed  loan  means  a  loan 
guaranteed  by  REA  under  section  306  of 
the  RE  Act  bearing  interest  at  a  rate 
agreed  to  by  the  borrower  and  the 
lender. 

Hardship  loan  means  a  loan  made  by 
REA  under  section  305(d)(l]  of  the  RE 
Act  bearing  interest  at  a  rate  of  5  percent 
per  year. 

REA  cost-of-money  loan  means  a  loan 
made  under  section  30S(d)(2i  of  the  RE 
Ad  bearing  an  intecest  rate  ae 


detamined  under  7  CFR  1735.31(c). 
REA  ca8t-of*maDey  loam  ace  made 
coBCuneotly  with  RTB  koens. 

RTBloan  means  a  loan  made  by  the 
Rural  Telepbone  Bank  (RTB)  under 
soctiob  4M  f^  the  RE  Act  bearing  an 
interest  rata  as  dttermined  under  7  CFR 
1610.10.  RTB  loans  are  made 
conourently  with  REA  cost-of-money 
loois. 

flure/  area  means  any  area  of  the 
United  States,  its  territories  and 
possessions  (hichidiBg  any  area  vrithin 
the  Federated  States  of  Micronesia,  the 
RepubHc  of  the  Marshall  Islands,  and 
the  Republic  of  Palau)  not  included 
within  the  boundaries  of  any 
incorporated  or  unincorporated  city, 
village  or  borough  having  a  population 
exceedmg  5,000  inhabitants.  •  •  * 

•  •        •        •        • 

3.  b  S  1737.11.  paragraph  (h)  is 
revised  and  new  pan^ajgh.  (i)  is  added 
to  read  as  fiollows: 

1 1737.  Y1    MeeppNeelieft  tfatemmunone. 

•  •        •        •        • 

(h)  Loans  for  a  portion  of  a  system.  K 
it  is  impractical  to  finance  facilities  to 
provide  adequate  service  throughout  the 
borrower's  entire  telephone  service  area. 
REA  will  consider  a  loan  application  to 
finance  improvements  to  a  portion  of  a 
borrower's  system. 

(i)  re/acQj7UBLLajca^ons 
modernizatio&  plan.  A  borrower 
applying  fv  hardship  or  concurrent 
REA  cost-of-money  and  RTB  loans 
should  re&r  to  7  CFR  part  1751,  subpart 
B. 

4.  In  S  1737.22.  ikew  paragraph  (aU20) 
is  added  to  read  as  follows: 

4 

11737.22    Supplementary  InfofiweHon. 

•  •        •        •        • 

(a)  ?  •  • 

(20)  A  certification,  signed  by  the 
president  of  the  borrower,  that  the 
Dorrowec  is  participating  in  the  State's 
telecommunicatiorts modernization  plan 
(for  additiona)  information  concerning 
the  plan,  see  7  CFR  part  1751,  sul^art 
B).  "ITus  certification  is  not  required  if 
the  borrower  is  seeking  a  guacanteed 
loan. 


5.  La  §  1737.32,  a  seDteoca  is  added  to 
the  end  of  paragraph  (a)  and  the  first 
sentance  of  pvgnpks  (f)|l)(viii)  (A) 
and  (B)  and  all  of  peta^^  (C)  are 
revised  to  read  as  follows: 

11737.32  Loan  design  (LD). 

(a)  *  *  'ThaLDmustconfonntothe 
borrowei's  state  talecomiwnnfcattnna 
modamizatioa  i^an  unless  the  bonowar 
is  seeking  a  guaranteed  loan  (for 


additiooal  infotmatiQn  concerning  the 
plaoou  see  7  CFR  part  1751.  subpeit  B). 

(1)  '  *  • 

(vtii)  iavestnwnt  in  nonruToI  areas. 

(A)  For  initial  loans,  or  loans  for  areas 
not  previously  financed  by  REA.  the 
borrower  must  fully  discuss  proposed 
improvements  or  expansions  in  an 
eoc^aoge  serving  a  community  over 
5,000  population.  •  •  • 

(B)  For  subaequant  loans,  the 
boRowet  must  fully  discuss  as  specified 
in  paragraph  (f)(l)(viiiXA)  of  this 
section  proposed  improvements  or 
expansions  in  an  exchange  swving  a 
community  otw  S.OOO  population 
which  had  a  population  of  more  than 
5  JOQO  al  the  time  the  fadlitiea  to  serve 
the  coaununity  were  first  financed  by 
REA."  *  • 

(C)  For  subsequent  loans,  the 
bocrowar  shall  state  whether  the 
population  ot  a  community,  whidi  is 
currently  moia  than  5,000,  was 
coosideaed  rural  at  the  time  REA  first 
financed  the  facilities  to  swve  the 
community.  Detailed  cost  estimatee  are 
not  required  if  the  population  was 
considered  rural  at  the  time  REA  first 
financed  facibties  to  serve  the 
community,  see  7  CFR  1735.13(d). 

•  *        •        *        • 

6.  In  §  1737.50.  "and"  at  the  end  of 
paragraph  (aX4)  is  lemoved,  paragraph 
(a)(5)  is  re<tesignated  as  paragraph  (aK6), 
and  new  paragraph  (a)(5)  is  added  to 
read  as  follows: 

11737.50  Review  of  corapletBd  loan 
application. 

(a)  •  •  ' 

(5)  Evidence  that  the  borrower  is 
'  participating  in  a  telecommunications 
modernization  plan  in  the  state  where 
the  proposed  construction  will  occur, 
unless  the  borrower  is  seeking  a 
guaranteed  loan;  and 

•  •        •        *        • 

7.  In  §  1737.70,  para^aph  (d)  is 
revised  to  read  as  follows: 

11737.70    DeecriplionalfaaeUimty  study. 

•  •        *        •        • 

(d)  Variable  intenst  rate  loans.  After 
Jxme  10, 1991.  and  prior  to  November  1, 
1993,  REA  made  certain  variable  rate 
loans  at  intuest  rates  less  than  5  percent 
but  not  less  than  2  percent  For  those 
borrowers  that  received  variable  rate 
loans,  this  paragra|ili  describes  the 
method  in  whidi  inteiest  rates  are 
adjusted.  The  interest  rate  used  in 
detenmoing  faastlnbty  is  the  r^e 
charged  to  the  borrower  until  the  end  of 
the  Ffoecast  period  tm  that  \omn.  At  the 
end  of  the  Forecast  period,  the  interest 
rate  fcrthe  kwo  may  be  aamietly 
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adjusted  by  the  Administrator  upward 
to  a  rate  not  greater  than  5  percent,  or 
downward  to  a  rate  not  less  thfln  the 
rate  determined  in  the  feasibility  study 
on  which  the  loan  was  based,  based  an 
the  borrower's  ability  to  pay  debt 
service  and  maintain  a  miniTimm  TIER 
of  1.0.  Downward  and  upward 
adjustments  will  be  roimded  down  to 
the  nearest  one-half  or  whole  percent. 
To  make  this  adjustment,  projections  set 
forth  in  the  loan  feasibility  study  will  be 
revised  annually  by  REA  (begiiming 
within  four  months  after  the  end  of  the 
Forecast  period)  to  reflect  updated 
revenue  and  expense  factors  based  on 
the  borrower's  current  operating 
condition.  Any  such  adjustment  will  be 
effective  on  July  1  of  the  year  in  which 
the  adjustment  was  determined.  If  the 
Administrator  determines  that  the 
borrower  is  capable  of  meeting  the 
minimum  TIER  requirements  of  7  CFR 
1735.22(f)  at  a  loan  interest  rate  of  5 
percent  on  a  loan  made  as  described  in 
this  paragraph,  then  the  loan  interest 
rate  shall  be  fixed,  for  the  remainder  of 
the  loan  repa)mient  period,  at  the 
standard  interest  rate  of  5  percent. 
•     .  •        •        •        • 

a.  New  §  1737.71  is  added  to  read  as 
follows: 

11737.71    Intefaetratatobeeonaideradfor 
ttie  purpoae  of  aaaaeeing  foaaiblllty  for 
loans. 

(a)  For  purposes  of  determining  the 
creditworthiness  of  a  borrower  for 
concurrent  REA  cost-of-money  and  RTB 
loans,  die  Administrator  shall  assume 
that  the  loans,  if  made,  would  bear 
interest  at  the  Treasury  rate  on  the  date 
of  determination  as  described  in 
paragraph  (b)  of  this  section.  If  the 
Treasury  rate  exceeds  7  percent,  the 
interest  rate  used  to  determine 
eligibiUty  for  the  REA  cost-of-money 
loan  will  be  7  percent 

(b)  The  30-year  Treasury  rate  will  be 
used  in  all  feasibility  studies  for  loans 
with  a  final  maturity  of  at  least  30  years. 
A  Btrai^t-line  interpolation  between 
other  Treasury  rates  will  be  used  to 
determine  the  rate  used  in  feasibility 
studies  for  loans  with  final  maturities  of 
less  than  30  years. 

(c)  The  Treasury  rate  will  be  obtained 
each  Tuesday,  or  as  soon  as  possible 
thereafter,  bom  the  Federal  Reserve. 
The  rale  for  the  current  week,  from  the 
column  labeled  "This  week"  in  the 
Federal  Reserve  statistical  release,  will 
be  used  from  that  Wednesday  through 
the  following  Tuesday. 

(d)  As  used  in  this  section,  the  "data 
of  determination"  means  the  date  of  the 
feasibility  study  used  in  support  of  the 
loan  recommendation. 


PART  1744-POST-LOAN  POUCHES 
AND  PROCEDURES  COMMON  TO 
GUARANTEED  AND  INSURED 
TELEPHONE  LOANS 

1-  The  authority  citation  for  part  1744 
continues  to  read  as  follows: 

Authority:  7  VS.C  901  et  seq..  1921  et  seq 

2.  In  §  1744.61,  paragraphs  (h) 
through  (I)  and  (m)  are  redesignated  as 
paragraphs  (i)  through  (m)  and  (o), 
respectively,  and  new  paragraphs  (h) 
and  (n)  are  added  to  read  as  follows: 

f  1744.(1    DafinMone. 

•  •        »        •        • 

(h)  Hardship  loan  means  a  loan  made 
by  REA  under  section  305(d)(1)  of  the 
RE  Act  bearing  interest  at  a  rate  of  5 
percent  per  year. 
■        •        •        •        • 

(n)  REA  cost-of-money  loan  means  a 
loan  made  under  section  305(d)(2)  of  the 
RE  Act  bearing  an  interest  rate  as 
determined  under  7  CFR  1735.31(c). 
REA  cost-of-money  loans  are  made 
concurrently  with  RTB  loans. 

3.  In  §  1744.67,  paragraphs  (a) 
introductory  text,  (a)(1),  and  {8)(2) 
introductory  text  are  revised,  and 
paragraph  (e)  is  added,  to  read  as 
followt: 

11744.67   Temporary  axeeas  conatruetion 
fund*. 

(a)  When  imantidpated  events  delay 
the  boRower's  disbursement  of 
advanced  funds,  the  funds  may  be  used 
as  follows: 

(1)  With  REA  loan  fimds  for  loans 
approved  prior  to  November  1. 1993,  or 
hardship  loan  funds,  the  borrower  may 
invest  the  funds  in  5  percent  Treasury 
Certificates  of  Indebtedness — REA 
Series. 

(2)  With  REA  cost-of-money,  FFB  or 
RTB  loan  funds,  the  following  apply: 

•  *        •        •        • 

(e)  For  REA  loans  approved  prior  to 
October  1, 1991,  the  borrower  may 
retiim  advanced  funds  to  REA  as  a 
refund  of  an  advance.  Interest  stops 
accruing  on  the  refunded  advance  upon 
receipt  by  REA.  A  refunded  advance 
may  be  readvanced.  A  refund  of  an 
advance  shall  be  sent  to  the  Rural 
Electrification  Administration,  United 
States  Department  of  Agricultiire. 
Collections  and  Custodial  Section, 
Washington,  DC,  20250.  The  borrower 
should  clearly  indicate  that  this  is  a 
refund  of  an  advance,  and  not  a  loan 
payment  or  prepayment 

4.  In  section  1744.68.  paragraph  (a)  it 
revised  to  read  as  follows: 


11744.68    Order  and  method  Qfadvanoee 
of  telephone  loan  funds. 

(a)  Borrowers  may  specify  the 
sequence  of  advances  of  funds  under 
any  combination  of  approved  telephone 
loans  from  REA,  RTB,  or  FFB,  except 
that  for  all  loans  approved  on  or  after 
November  1. 1993,  the  borrower  may 
use  loan  funds: 

(1)  Only  for  purposes  for  which  that 
type  of  loan  (i.e.  Hardship,  REA  cost-of- 
money.  RTB,  or  FFB)  may  be  made;  and 

(2)  Only  in  exchanges  that  quaUfy  for 
the  type  of  loan  from  which  the  funds 
are  drawn. 

•       •       •       •       • 

1.  Part  1751  is  added  to  read  as 
follows: 

PART  1751— TELECOMMUNICATIONS 
SYSTEM  PLANNING  AND  DESIGN 
CRITERIA.  AND  PROCEDURES 

Subpart  A— {Reaerved] 

Sec 

1751.1-1751.99  (Reserved] 

Subpart  B— State  Teiecommunlcatlor* 
Modemizatton  Plan 

1751.100  Definitions. 

1751.101  General 

1751.102  STMP  developer— eligibiUty. 

1751.103  Loan  requirements. 

1 751 .  104    Obtaining  REA  approval  of  a 
propoeed  STMP. 

1751.105  Amending  an  STMP. 

1751.106  STMP  requirements  and 
objectives. 

Authority:  7  U.S.C  901  at  teq^  1921  et  i»q. 

Subpart  A— (Reaerved] 
H  1751.1-1751.99    [Reeerved] 

Subpert  B— State  Tetecommunicatkme 
Modernization  Plan 

f  1751.100    Definitions. 

As  used  in  this  subpart- 

Act.  The  Rural  Electrification  Act  of 
1936,  as  amended  (7  U.S.C.  901  et  seq.). 

Basic  Rate  Interface.  The  form  of 
Int^rated  Services  Digital  Network 
(ISDN)  which  has  a  total  bandwidth  of 
144 Idlobitsper  second  (kh/s). 

Bit  rate.  The  rate  of  transmission  of 
telecommunications  signals  or 
intelligence  in  binary  (two  state)  form  in 
bits  per  unit  time,  e.g.,  Mb/s  (megabits 
per  second),  kb/s  (kilciiits  per  second), 
etc. 

Borrower.  Any  organization  which  has 
an  outstanding  telephone  loan  made  by 
REA  or  the  Riiral  Telephone  Bank,  or 
guaranteed  by  REA,  or  whidi  is  seeldng 
such  financing. 

Channel.  A  path  suitable  for  the 
transmission  of  communications 
between  two  at  more  points,  ordinarily 
between  two  or  more  stations  (x 
between  channel  tMininations  in 
telecommunications  company  central 
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offices.  A  channel  may  be  furnished  by 
wire,  fiber  optics,  radio  or  a 
combination  thereof. 

Hardship  loan.  A  loan  made  by  REA 
under  section  305(d)(1)  of  the  RE  Act 
bearing  interest  at  a  rate  of  5  percent  per 

year. 

ISDN  (Integrated  Services  Digital 
Network).  An  integrated  digital  network 
in  which  the  same  digital  switches  and 
digital  paths  are  used  to  estabUsh 
connections  for  different  services,  for 
example,  telephony  and  data.  (Verbatim 
from  the  American  National  Standards 
Institute.  T1.22&-1992.) 

Local  power  Electrical  source, 
provided  by  someone  other  than  the 
telecommunications  utihty,  used  for 
powering  telecommimications 
equipment. 

Loop.  A  dedicated  facility  which 
connects  the  customer's  station  to  the 
public  switched  network.  The  loop  may 
consist  of  twisted  pair  copper  wire, 
coaxial  cable,  fiber  optic  cable,  radio,  or 
a  combination  of  these.  It  may  also 
include  dedicated  electronic  or 
lightwave  transmission  equipment. 

Mileage  or  Zone  Charges.  Assessed 
telephone  charges  which  are  over  and 
above  the  basic  rate  and  which  are 
distance  sensitive. 

PCS  (Personal  Communications 
Service).  PCS  is  an  emerging  technology. 
It  is  generally  described  as  a 
communications  service  that  is 
customized  to  the  needs. of  the  user; 
where  the  telephone  number  is  assigned 
to  the  individual  rather  than  to  the 
terminal  apparatus.  PCS  will  include 
both  wireline  and  wireless  service.  It  is 
envisioned  that  it  will  carry  voice,  data, 
and  many  other  types  of 
communications. 

Primary  Rate  Interface.  The  form  of 
ISDN  which  has  a  total  bandwidth  of 
1.544  Mb/s. 

PUC  (Public  Utilities  Commission). 
The  public  utilities  commission,  public 
service  commission  or  other  state  body 
with  such  jurisdiction  over  rates,  service 
areas  or  other  aspects  of  the  services  and 
operation  of  providers  of 
telecommimications  services  as  vests  in 
the  commission  or  other  body  authority, 
to  the  extent  provided  by  the  state,  to 
guide  development  of 
telecommunications  services  in  the 
state. 

REA  cost-of-money  han.  A  loan  made 
under  section  305(d)(2)  of  the  RE  Act 
bearing  an  interest  rate  as  determined 
imder  7  CFR  1735.31(c).  REA  cost-of- 
money  loans  are  made  concurrently 
with  RTB  loans. 

RTB  loan.  A  loan  made  by  the  Rural 
Telephone  Bank  (RTB)  under  section 
408  of  the  RE  Act  bearing  an  interest 
rate  as  determined  imder  7  CFR 


1610.10.  RTB  loans  are  made 
concurrentjy  with  REA  cost-of-money 
loans. 

State.  Each  of  the  50  states  of  the 
United  States  and  Its  territories  and 
insular  possessions  of  the  United  States. 
This  does  not  include  countries  in  the 
Compact  of  Free  Association. 

STMP  (State  Teleconununications 
Modernization  Plan).  A  plan,  which  has 
been  approved  by  REA,  for  improving 
the  pubuc  switched  network  of  a  state. 
The  STMP  must  conform  to  the 
provisions  of  this  subpart  and  apply  to 
all  telecommunications  providers  in  the 
state. 

Telecommunications.  The 
transmission  or  reception  of  voice,  data, 
sounds,  signals,  pict\ues,  writings,  or 
signs  of  all  kinds,  by  wire,  fiber,  radio, 
Ught,  or  other  visual  or  electromagnetic 
means. 

11751.101  QeneraL 

(a)  It  is  the  policy  of  REA  that  every 
state  have  a  State  Telecommunications 
Modernization  Plan  (STMP)  which 
provides  for  the  improvement  of  the 
state's  public  switched  network. 

(b)  A  proposed  STMP  must  be 
submitted  to  REA  for  approval.  REA 
will  approve  the  proposed  STMP  if  it 
conforms  to  the  provisions  of  this 
subpart.  Once  obtained,  REA's  approval 
of  an  STMP  can  not  be  rescinded. 

11781.102  STMPdevelopM^-ellaiblltty. 

(a)  Each  state,  either  by  statute  or 
through  its  Public  Utility  Commission 
(PUC),  is  eligible  \mtil  December  20, 
1994  to  develop  a  proposed  STMP  and 
deliver  it  to  REA.  REA  shall  reject  an 
STMP  submitted  by  a  commission  or 
body  other  than  the  state  legislature  or 
PUC 

(b)  A  state  must  notify  all 
telecommimications  providers  in  the 
state  that  are  part  of  the  public  switched 
network  of  its  intent  to  develop  a 
proposed  STMP.  The  state  Is 
encouraged  to  consider  all  such 
providers'  views  and  incorporate  these 
views  in  the  STMP. 

(c)  If  a  state  is  no  longer  eligible  to 
develop  an  STMP,  as  described  in 
paragraph  (a)  of  this  section,  eligibility 
to  develop  the  STMP  passes  to  a 
majority  of  the  REA  telephone 
borrowere  within  the  state. 

(d)  No  REA  telephone  borrower  that 
wishes  to  participate  in  developing  the 
STMP  shall  be  excluded  by  other 
borrowere. 

(e)  The  majority  of  REA  telephone 
borrowers  developing  the  STMP  should 
solicit  the  views  of  other 
telecommunications  providers  in  the 
state. 


11751.103    Loan  requirements. 

For  information  about  loan  eligibility 
requirements  in  relation  to  the  STMP, 
see  7  CFR  part  1735.  In  particular,  REA 
will  not  make  hardship  loans,  REA  cost- 
of-money  loans,  or  RTB  loans  after 
December  20, 1994  to: 

(a)  A  borrower  for 
telecommunications  improvements  in  a 
state  that  does  not  have  an  STMP;  or 

(b)  A  borrower  that  does  not  agree  to 
construct  its  financed  fadUties  in 
accordance  with  the  STMP  approved  for 
the  state  in  which  the 
telecommunications  improvements  are 
to  be  made. 

f  1751.104    Obtaining  REA  approval  of  a 
propoaed  STMP. 

(a)  To  obtain  REA  approval  of  a 
proposed  STMP,  the  developer  must 
submit  the  following  to  REA: 

(1)  A  certified  copy  of  the  statute  or 
commission  order,  if  the  state  is  the 
developer,  or  a  written  request  for  REA 
approval  of  the  proposed  STMP  signed 
by  an  authorized  representative  of  the 
developer,  if  a  majority  of  REA 
telephone  borrowere  is  the  developer, 

and 

(2)  Three  copies  of  the  proposed 

STMP. 

(b)  Generally,  REA  will  review  the 
proposed  STMP  within  (30)  days  and 

either: 

(1)  Approve  the  STMP  if  it  conforms 
to  the  provisions  of  this  subpart  in 
which  case  REA  will  return  a  copy  of 
the  STMP  with  notice  of  approval  to  the 
developer:  or, 

(2)  Not  approve  the  proposed  STMP  if 
it  does  not  conform  to  the  provisions  of 
this  subpart.  In  this  event,  REA  vrill 
return  the  proposed  STMP  to  the 

..developer  witn  specific  written 
comments  and  suggestions  for 
modifying  it  so  that  it  will  conform  to 
the  provisions  of  this  subpart.  REA  will 
invite  the  developer  to  submit  a 
modified  proposed  STMP  for  REA 
approval.  This  process  can  continue 
until  the  developer  gains  approval  of  a 
proposed  STMP  unless  the  developer  is 
a  state  whose  eligibiUty  has  expired.  If 
the  state's  eligibility  has  expired,  REA 
will  return  the  proposed  STMP 
unapproved. 

11751.105    Amending  an  STMP. 

(a)  The  developer  of  the  REA 
approved  STMP  may  amend  the  STMP 
it  REA  finds  the  proposed  changes 
continue  to  conform  to  the  provisions  of 
this  subpart. 

(b)  The  procedure  for  requesting 
approval  of  an  amended  STMP  is 
identical  to  the  procedure  for  a 
proposed  STMP  except  that  there  are  no 
time  limits  on  the  eUgibility  of  the 
developer. 
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(c)  The  existing  STMP  remains  in 
force  until  REA  has  approved  the 
proposed  amended  STMP. 

flTSI.IOt   STMP  requlPWiMnte  and 


(a)  A  State  Telecommunications 
Modernization  Plan  must  set  service 
requirements  and  objectives  for 
improving  the  public  switdied  networi:. 
AlUiough  objectives  must  be  part  of  an 
STMP.  they  are  to  be  considered  targets 
andnot  requirements.  The  minimum 
requirements  and  objectives  are 
described  in  paragraphs  (b)  through  (d) 
of  this  section  and  are  grouped  by 
timeframe,  i.e.,  short-term,  medium- 
term,  and  long-term.  The  STMP  shall 
provide  that  requirements  be 
implemented  by  the  end  of  each 
timeframe.  REA  will  not  approve  an 
STMP  unless  it  specifically  provides 
that  all  teleconmiunications 
improvements  are  to  be  deployed 
concurrenUy  in  rural  and  non-rural 
areas.  REA  understands  that  changes  in 
standards,  technology,  regulation,  and 
the  economy  could  require  amending 
the  STMP.  See  S  1751.105  of  this 
subpart 

(b)  Short-term  requirements  and 
objective.  The  short-term  shall  not 
exceed  five  yeara  from  the  date  of  REA's 
approval  of  the  STMP.  The  minimum 
short  term  requirements  and  objective 
are  as  follows: 

(1)  Requirements,  (i)  Telephone 
systems  must  be  constructed  so  that 
every  subscriber  can  be  provided  1- 
party  service  without  zone  or  mileage 
charges.  Existing  multi-party  subscribers 
would  be  allowed  to  maintain  multi- 
party service  only  if  they  requested  it 
and  approval  is  granted  by  the  PUC 

(ii)  Every  analog  subscnber  line  must 
be  capable  of  carrying  at  least  9600 
b/s  data  when  equipped  with  a  modem. 

(iii)  All  new  switcning  equipment 
must  be  capable  of  performing  at  a 
minimum  standard  comparable  to  Basic 
and  Primary  Rate  ISDN  and  Signaling 
System  7. 

(iv)  All  new  and  rebuilt  copper 
twisted  pair  feeder  or  distribution  plant 
must  be  unloaded. 

(v)  Custom  calling  features  and 
enhanced  911  emergency  service,  i.e., 
automatic  number  identification,  called 
party  hold,  ringback,  etc.,  must  be 
available  to  every  subscriber. 

(vi)  A  generic  design  for  rebuilding 
the  telephone  network  must  be  adopted 
by  the  STMP  developer.  Under  this 
generic  design,  each  subscriber  loop 
must  be  capable  of  carrying  a  150 
Mb/s  signal  without  usiiig  local  power 
at  the  subscriber  end. 

(vii)  Adoption  bv  telecommunications 
providen  of  flexible  tarifb  which  allow 


for  and  encourage  distanne  laarping  and 
medical  links  applications  (see  7  CFR 
part  1703). 

(2)  Objective.  Implementation  where 
appropriate  of  the  150  Mb/s  design 
(oesdibed  in  paragraph  (b)(l)(vi)  of  this 
section)  in  all  new  construction  as  soon 
as  the  design  is  adopted. 

(c)  Medmm-term  requirKaettts  and 
objectives.  The  medium-teim  shall  not 
exceed  ten  years  from  the  data  of  REA's 
approval  of  the  STMP.  The  minimum 
medium-term  requirements  and 
objectives  are  as  follows: 

(1)  Requirements,  (i)  All  new  service 
shall  operate  at  the  Basic  Rate  Interface 
(I44kb/s)  or  higher  without  using  local 
power; 

(ii)  Deployment  of  Primary  Rate 
biterface  ISDN  (1.544  Mb/s)  as  the  new 
"standard"  wired  telecommunications 
channel;  and 

(iii)  Integration  of  Personal 
Communications  Service  into  the 
telecommunications  netwc^ 

(2)  Objectives,  (i)  Upgrade  all  fadUties 
to  be  capable  of  carrying  a  minimum 
150  Mb/s  signal  without  using  local 
power. 

(ii)  Deployment  of  central  office 
systems  capable  of  switchins  150  Mb/s. 

(d)  Long-term  objective.  Tne 
minimum  long  term  objective  is 
universal  availability  of  a  minimum  150 
Mb/s  telecommunications  chaimel 
within  15  years. 

PART  1753— TELECOMMUNICATIONS 
SYSTEM  CONSTRUCTION  POUQES 
AND  PROCEDURES 

1.  The  authority  dtation  for  part  1753 
is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  901  9(  seq.,  1921  et  seq. 

2.  In  $  1753.2,  add  one  definition  in 
alphabetical  order  to  read  as  follows: 

11753.2    DeflnMona. 

*        *        •        •        • 

STMP  (State  Telecommunications 
Modernization  Plan).  A  plan,  which  has 
been  approved  by  REA,  for  improving 
the  public  switched  network  of  a  state. 
The  STMP  must  conform  to  the 
provisions  of  this  subpart  and  applies  to 
all  telecommunications  providers  in  the 
state. 


3.  In  $  1753.3,  paragraph  (a) 
introductory  text  is  revised,  and 
paragraph  (a)(4).  is  added,  to  read  as 
follows: 

11753.3    Preoonatruetlon  review. 

(a)  Prior  REA  approval  must  be 
obtained  for  any  construction  that  does 
not  conform  to  REA  standards  and 
specifications  or  the  approved  LD,  such 
as  construction  ofextwnsions  to  serve 


subscribers  in  areas  not  induded  in  the 
LD  (See  7  CFR  part  1737).  For  loans 
approved  after  REA  approval  of  the 
Sl^iP  in  the  borrower's  state,  the 
proposed  constructioo  must  conform  to 
the  STMP,  as  required  by  7  CFR  part 
1751,  subpart  B.  To  obtain  approval,  the 
borrower  shall  submit  a  written 
proposal  containing: 

•  •        •        •        • 

(4)  If  applicable,  a  brief  analysis  from 
the  borrower  demonstrating  that  the 
proposed  changes  conform  to  the  STMP. 

•  •        •        •        • 

4.  In  §  1753.15,  paragraphs  (bK3). 
(b)(4),  (bM5).  (b)(6),  (bK7).  (b)(8),  (b)(9). 
(bHlO),  and  (b)(13)  are  removed,  and 
paragraphs  (b)(ll)  and  (b)(12)  are 
redesignated  as  paragraphs  (b)(3)  and 
(b)(4).  respectively,  and  revised  to  read 
as  follows: 

S  1753.15    QenwaL 


(b)*** 

(3)  Postloan  engineering  services— 
The  design,  procurement,  and 
inspection  of  construction  to 
accomplish  the  objectives  of  a  loan  as 
stated  in  a  LD  approved  by  REA. 

(4)  Preloan  engineering  services— The 
planning  and  design  work  performed  in 
preparing  a  LD.  This  consists  of  helping 
the  borrower  determine  the  objectives 
for  a  loan,  including  considwation  of 
REA's  requirements  relating  to  the 
STMP,  selecting  the  most  effective  and 
efficient  methods  of  meeting  loan 
objectives,  and  preparing  the  LD  which 
describes  the  objectives  and  presents  the 
method  selected  to  meet  them. 


5.  In  §  1753.66.  paragraph  (d)  is 
revised  to  read  as  follows: 

11753.68    General. 


(d)  Borrowen  must  obtain  REA 
review  and  approval  of  the  LD  for  their 
telephone  systems.  Applications  of 
special  equipment  not  included  in  an 
approved  LD  must  conform  to  the  STMP 
as  required  by  7  CFR  part  1751,  subpart 
B,  and  must  be  submitted  to  REA  for 
review  and  approval. 

Dated:  November  30, 1993. 
BobJ.Nuh.  ^ 

Under  Secretary,  Small  Coaununity  and  Rural 
Development. 

[FR  Doc  93-30922  Filed  12-16-93;  9.S6  am] 
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Rural  Electrification  Admlnlatration 
7  CFR  Parts  1710  and  1714 

Pra-loan  Polfclas  and  Prooaduraa  for 
Electric  Loana 

agency:  Rural  ElectrificatioD 
Administration,  USDA. 
ACTION:  Interim  final  rule. 

SUMMAirr:  The  Rural  Electrification 
Administration  (REA)  hereby  amends  its 
pre-  and  post-loan  regulations  for 
electric  loans  to  incorporate  changes  to 
electric  loan  policies  required  by  the 
Rural  Electrification  Loan  Restructuring 
Act  of  1993  (RHJIA).  RELRA.  signed  by 
President  Clinton  on  November  1. 1993, 
established  a  deadline  of  45  days  after 
its  enactment  for  the  issuance  of  this 
interim  final  rule.  At  the  same  time, 
REA  is  amending  pre-loan  regulations  to 
reflect  a  few  technical  changes  such  as 
updating  references  to  line  nimibers  on 
REA  forms.  Rules  to  implement  other 
provisions  of  RELRA  are  being 
promulgated  separately. 
DATES:  This  rule  is  effective  December 
20. 1993. 

Written  comments  must  be  received 
by  REA  (^  carry  a  postmark  or 
equivalent  by  March  21. 1994. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Sue  Arnold.  Program 
Support  Staff,  U.S.  Department  of 
Agriculture,  Rural  Electrification 
Administration,  room  2230-S.  14th 
Street  and  Independence  Avenue.  SW., 
Washington,  DC  20250-1500.  REA 
requires  a  signed  original  and  three 
copies  of  all  comments  (7  CFR 
1700.30(e)).  Comments  will  be  available 
for  public  inspection  during  regular 
business  hours  (7  CFR  1.27(b)). 
FOR  FURTHER  INF0RMATK)N  CONTACT:  Sue 
Arnold,  Management  Analyst.  U.S. 
Department  of  Agriculture,  Rural 
Electrification  Administration,  room 
2230-s,  14th  Street  k  Independence 
Avenue  SW..  Washington.  DC  20250- 
1500.  Telephone:  202-720-0736.  FAX: 
202-720-4120. 

SUPPt^MENTARY  MFORUATNM:  This 
regulatory  action  is  issued  in 
conformance  with  Executive  Order 
12866,  Regulatory  Planning  and  Review. 
The  Administrator  of  REA  has 
determined  that  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.) 
does  not  apply  to  this  rule.  The 
Administrator  of  REA  has  determined 
that  this  rule  will  not  significantly  afiiact 
the  quality  of  the  human  environment 
as  defined  by  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C  4321  et  seq.).  Therefore,  this 
action  does  not  require  an 


environmental  impact  statement  or 
assessment.  This  rule  is  excluded  from 
the  scope  of  Executive  Order  12372. 
Intergovernmental  Consiiltation.  which 
may  require  consultation  with  State  and 
local  officials.  A  Notice  of  Final  Rule 
titled  Department  Programs  and 
Activities  Excluded  firam  Executive 
Order  12372  (50  FR  47034)  exempts 
REA  electric  loans  and  loan  guarantees 
from  coverage  under  this  Order.  This 
rule  has  been  reviewed  under  Executive 
Order  12778,  Qvil  Justice  Reform.  This 
rule:  (1)  Will  not  preempt  any  St{\{e  or 
local  laws,  regulations,  or  policies. 
unless  they  present  an  irreconcilable 
conflict  with  this  rule;  (2)  Will  not  have 
any  retroactive  effect;  and  (3)  Will  not 
require  administrative  proceedings 
before  any  parties  may  file  suit 
challenging  the  provisions  of  this  rule. 
Hie  program  aescribed  by  this  rule  is 
listed  in  the  Catalog  of  Federal  Domestic 
Assistance  Programs  under  number 
10.850  Rural  Electrification  Loans  and 
Loan  Guarantees.  This  catalog  is 
available  on  a  subscription  basis  from 
the  Superintendent  of  Documents,  the 
United  States  Government  Printing 
Office,  Washington,  DC  20402-9325. 

Infbrmatioii  CoUection  and 
Recordkeeping  Requirements 

The  existing  recordkeeping  and 
reporting  burdens  contained  in  this  rule 
were  approved  by  the  Office  of 
Management  and  Budget  (OMB) 
pursuant  to  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  ef  seq.), 
under  control  numbers  0572-0017, 
0572-0032.  and  0572-0103. 

Send  questions  or  comments 
regarding  these  burdens  or  any  other 
aspect  ofthese  collections  of 
information,  including  suggestions  for 
reducing  the  burden,  to  the  Office  of 
Information  and  Regulatory  Affaire, 
Office  of  Management  and  Budget,  room 
3201,  NEOB.  Washington.  DC  20503. 
Attention:  Desk  Officer  for  USDA. 

Background  '*^. 

The  Rural  Electrification  Loan 
Restructuring  Act  of  1993,  Public  Law 
103-129,  (RHJIA).  signed  into  law  by 
President  Clinton  on  November  1. 1993, 
amends  the  Rural  Electrification  Act  of 
1936,  7  U.S.C.  901  et  seq.  (RE  Act).  The 
amendments  mandate  a  restructiiring  of 
the  electric  loan  programs  of  REA.  Loan 
purposes,  the  definition  of  "rural  area", 
applicable  interest  rates,  loan  terms  and 
conditions,  and  REA  oversight  of 
borrowera  are  among  the  areas  affected 
by  RELRA.  Furthermore.  RELRA 
established  a  deadline  of  45  days  after 
its  enactment  for  the  issuance  of  this 
interim  final  rule.  The  amendments  to  7 
CFR  parts  1710  and  1714,  published 


today  partially  implement  this 
restructuring.  Other  rules  implementing 
other  provisions  of  RELRA  regarding 
loans  for  demand  side  management, 
energy  conservation  programs,  on  and 
off  grid  renewable  energy  systems,  and 
REA  oversight  of  borrowera  pursuant  to 
section  306E  of  the  RE  Act.  are  being 
promulgated  separately. 

Rural  Area 

RELRA  revises  the  definition  of  "rural 
area"  to  include  any  area  not  included 
within  the  boundaries  of  any  urban  area, 
as  defined  by  the  Bureau  of  the  Census. 
The  Bureau  of  the  Census  issues  lists  of 
luban  areas  for  each  decennial  census. 
Consistent  with  longstanding  REA 
policy,  for  purposes  of  the  "rural  area" 
definition,  the  character  of  an  area  is 
determined  as  of  the  time  the  initial 
loan  for  the  system  is  made.  In  contrast 
to  previous  policy.  RELRA  allows  REA 
to  make  loans  and  loan  guarantees  to 
improve  service  to  systems  in  rural 
areas  that  were  not  initially  financed  by 
REA. 

Municipal  Rate  Loans 

Previously  the  standard  interest  rate 
on  insured  electric  loans  was  5  percent, 
with  a  rate  as  low  as  2  percent  in  cases 
where  the  Administrator  of  REA 
determined  that  the  borrower  was 
experiencing  extreme  financial  hardship 
or  could  not  provide  adequate  service  to 
its  consumers  without  creating 
substantial  rate  disparity. 

Insured  electric  loans  made  pursuant 
to  RELRA,  in  contrast,  may  be  either 
municipal  rate  loans  or  hardship  rate 
loans.  The  interest  rate  on  municipal 
rate  loans  is  based  on  the  current  market 
,  yield  of  outstanding  municipal 
obligations  with  remaining  periods  to 
maturity  similar  to  the  term  selected  by 
the  borrower,  but  not  greater  than  the 
rate  applicable  to  Water  and  Waste 
Loans  made  by  Farmera  Home 
Administration  (FmHA)  under  the 
Consolidated  Farm  and  Rural 
Development  Act,  7  U.S.C. 
1927(a)(3)(A).  FmHA  regulations 
implementing  this  rate  are  published  at 
7  CFR  1942.17  (f)(1)  and  (f)(4). 

RELRA  further  establishes  an  interest 
rate  cap  of  7  percent  on  municipal  rate 
loans  if  the  borrower  meets  certain  tests 
in  terms  of  consumer  density,  rate 
disparity,  and  average  per  capita  or 
median  household  income  of  the  service 
territory.  Since  these  tests  are 
specifically  based  on  the  economic 
conditions  of  retail  consimiera,  only 
loans  to  borrowers  primarily  engaged  in 
providing  retail  electric  service  are 
eligible  for  the  7  percent  cap. 

The  regulation  issued  today 
estabUshes,  in  part  1714,  REA's 


CT'. 
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methodglogy  for  computing  the 
municipal  interest  rate.  Consistent  with 
present  FmHA  policy,  the  REA  rates  are 
computed  quarterly,  based  on  the 
indexes  published  in  The  Bond  Buyer 
for  the  four  weeks  prior  to  the  first 
Friday  of  the  last  month  prior  to  the 
beginning  of  the  quarter.  Information 
about  the  The  Bond  Buyer  is  available 
by  writing  Bond  Buyer,  One  State  Street 
Plaza,  New  York,  NY  10004-1549,  or  by 
calling  1-800-982-O633. 

The  interest  rate  for  terms  of  20  yeare 
or  longer  is  based  on  the  "11-Bond  GO 
Index",  which  is  an  index  of  Aa  rated 
general  obUgation  bonds  *naturing  in  20 
years.  REA  will  base  the  rate  for  terras 
of  less  than  20  years  on  the  table  of 
"Municipal  Market  Data— General 
Obligation  Yields"  for  Aa  rated  bonds 
for  a  term  similar  to  the  term  selected 
by  the  borrower  for  the  REA  loan. 

For  convenience  and  compatibility 
with  similar  deb^  instruments,  REA  will 
follow  FmHA '8  |K>licy  of  roimding  all 
interest  rates  to  the  nearest  eighth  of  a 
percent.  For  example,  for  the  quarter 
beginning  July  1. 1993,  FmHA  averaged 
the  rates  in  The  Bond  Buyer  Index  for 
May  13  (5.59  percent).  May  20  (5.68 
percent).  May  27  (5.63  percent),  and 
June  3  (5.58  percent).  This  averages  to 
5.62  percent.  FmHA  rounded  the  rate  to 
5.625,  which  is  equal  to  5%  percent. 

REA  will  publish  the  interest  rates 
quarterly  in  the  Federal  Register.-The 
information  is  also  available  from  REA 
headquartera  staff. 

The  new  law  continues  the 
longstanding  REA  policy  of  requiring 
most  borrowera  to  obtain  up  to  30 
percent  of  their  loan  funds  from  a 
supplemental  source  without  an  REA 
guarantee. 

Hardship  Rate  Loans 

RELRA  provides  for  5  percent 
hardship  rate  loans  for  borrowera:  (1) 
Whose  residential  revenue  exceeds  15 
cents  per  kWh,  or  (2)  Who  meet  certain 
tests  with  respect  to  rate  disparity  and 
either  average  per  capita  or  median 
household  income  of  residential 
consumere.  The  rate  disparity  test  for 
hardship  loans  is  more  stringent  than 
the  test  for  the  7  percent  Interest  rate 
cap. 

Hardship  rate  loans  may  also  be  made 
to  borrowera  who,  in  the  judgement  of 
the  Administrator  have  experienced  a 
severe  hardship.  In  determining 
whether  the  borrower  has  experienced  a 
severe  hardship.  The  Administrator 
shall  consider,  among  other  mattere, 
whether  factore  beyond  the  control  or 
substantial  influence  of  the  borrower 
have  had  severe  adverse  effect  on  the 
borrower's  ability  to  provide  service 
consistent  with  the  purposes  of  the  RE 


Act,  and  which  prudent  management 
could  not  reasonably  anticipate  and 
either  prevent  or  insure  against  Among 
such  &cton  are  system  damage  due  to 
unusiial  weather  or  other  natural 
disastera  or  Acts  of  God,  loss  of 
substantial  loads,  extreme  rate  disparity 
compared  to  a  contiguous  utility,  and 
other  foctora  that  cause  severe  financial 
hardship.  The  Administrator  will  also 
consider  whether  a  hardship  rate  loan 
will  provide  significant  relief  to  the 
borrower  in  dealing  with  severe 
hardship. 

Consistent  with  longstanding  policy 
for  hardship  loans,  RH-RA  prohibits 
REA  from  reouiring  a  concurrent 
supplemental  loan  in  connection  writh  a 
loan  at  the  5  percent  hardship  rate. 
Purauant  to  section  1714.110(d),  a 
borrower  who  is  eligible  for  a  hardship 
rate  loan  may  elect  to  take  a  mimicipal 
rate  loan  instead.  Such  borrowera  will 
be  required  to  obtain  supplemental 
financing  in  connection  with  the 
municipal  rate  loan,  unless,  at  the  time 
of  loan  approval,  no  funds  for  hardship 
loans  are  available. 

Determinatioii  of  Eligibility  for  the 
Interest  Rate  Cap  or  the  S  Percent 
Hardship  Interest  Rate 

Rate  disparitv  test:  The  rate  disparity 
test  compares  tne  borrower's  average 
revenue  per  kWh  to  the  average  revenue 
per  kWh  in  its  state.  To  determine 
whether  a  borrower  meets  the  tests  for 
either  the  interest  rate  cap,  or  the  5 
percent  hardship  interest  rate,  REA  will 
compare  the  borrower's  average  total 
revenue  per  kWh  and,  in  the  case  of  the 
5  percent  hardship  interest  rate, 
residential  revenue  per  kWh  as  reported 
on  the  Financial  and  Statistical  Report 
(REA  Form  7  or  Form  12)  vwth 
Statewide  data  published  by  the  Energy 
Information  Administration  of  the 
Department  of  Energy  (DOE).  These  data 
include  revenues  from  both  seasonal 
and  nonseasonal  consumere.  The  test 
will  be  based  on  the  most  recent 
calendar  year  for  which  full  year  IX)E 
data  are  available  at  the  time  of  loan 
approval  and  the  same  year  for  borrower 
data. 

Consumer  income  test:  The  consumer 
income  test  compares  the  average  per 
capita  income  and  median  household 
income  of  the  consumere  served  by  the 
borrower  with  statistics  for  the  state. 
The  borrower  meets  the  test  if  either  the 
average  per  capita  income  or  the  median 
household  income  of  its  consumere  is 
less  than  the  state  figure.  A  borrower 
wishing  to  qualify  imder  one  of  these 
tests  will  be  required  to  submit  to  REA, 
as  part  of  its  loan  application, 
information  about  die  location  of  its 
consumere.  Using  the  most  recently 


published  decennial  census  data  on 
income  from  the  Bureau  of  the  Census, 
REA  will  compare,  on  a  weighted 
average  basis,  average  per  capita  income 
and  median  household  income  of  the 
territory  served  by  the  borrower  with 
State  figures.  The  analysis  will,  at  the 
borrower's  option,  be  based  on  the 
number  of  consumers  and  households 
in  each  county  served  by  the  borrower, 
or  on  the  number  of  consumere  and 
households  in  each  census  tract  served. 

A  borrower  which  believes  that  the 
demographic  or  economic  conditions  of 
its  community  have  changed 
substantially  so  that  the  decennial 
census  data  no  longer  represents  a  valid 
comparison  with  its  state  figures  may 
provide  REA  with  more  current  data 
from  a  reliable  source  such  as  a  State 
agency.  Data  from  private  organizations 
like  commercial  polling  companies  will 
not  be  acceptable. 

Interest  Rate  Term 

Under  previous  policy.  REA  insured 
loans  were  made  for  a  term,  up  to  3*5 
yeare,  not  to  exceed  the  useful  life  of  the 
facilities  financed.  A  single  interest  rate, 
usually  5  percent,  applied  to  the  entire 
loan.  Under  RELRA,  as  set  forth  in  part 
1714,  for  a  municipal  rate  loan,  the 
borrower  may  select  an  interest  rate 
term  than  will  end  no  later  than  the 
final  maturity  date  of  the  loan.  A  single 
interest  rate  will  be  in  effect  for  the 
term.  At  the  end  of  the  term,  the 
borrower  may  either  pay  off  the 
outstanding  balance  at  face  value  or  roll 
over  the  balance  by  electing  a  new  term. 

Consistent  with  the  principles  of 
OMB  Circular  A-129,  Policies  for 
Federal  Credit  Programs  and  Non-Tax 
Receivables,  published  January  22, 
1993.  at  58  FR  5765,  die  borrower  may 
select  an  initial  term  and  all  rollover 
terms  for  each  advance  of  funds.  The 
date  of  the  advance  establishes  the  firat 
day  of  the  initial  term  for  the  advance, 
and  the  applicable  interest  rate  until 
rollover  maturity  is  the  rate  in  effect  on 
that  date  for  the  term  elected  by  the 
borrower.  This  policy  closely  matches 
the  date  for  determination  of  the  interest 
rate  to  the  date  the  funds  are  available 
to  the  borrower. 

To  provide  borrowera  with  financial 
flexibility,  while  minimizing  transaction 
costs  to  both  borrowera  and  the 
government,  the  rule  provides  for  up  to 
6  advances  per  loan.  REA  insured  loans 
are  made  for  a  2-year  construction 
financing  period,  and  the  goverument's 
obligation  to  advance  loan  funds  to  the 
borrower  may  terminate  after  4  yeare 
pursuant  to  7  CFR  1785  subpart  A.  A 
study  of  253  notes  advanced  over  the 
past  3  yeare  shows  that  for  about  89 
percent  of  these  notes  the  borrower 
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received  til  available  loan  fondi  in  6  or 
fewer  advancai.  REA  belieyes  that  6 
advances  should  be  sufficient  to  maet 
the  borrower's  financing  needs. 

For  example,  a  loan  for  fedlities  vrith 
an  expected  life  of  35  years  has  a 
maximum  final  maturity  of  35  years.  If 
the  borrower  selects  an  initial  interest 
rate  term  of  20  years  for  the  first 
advance,  the  rata  applicable  to  a  20-year 
term,  as  described  above,  will  be 
applicable  during  these  20  years.  At  the 
end  of  20  years,  the  borroKver  may  elect 
a  rollover  term  at  the  then  cxirrent 
interest  rate.  Different  terms  may  be 
selected  fat  other  advances. 

Prepaynmt  Optkm  (Call  Provkkm) 

RELRA.  in  contrast  to  longstanding 
REA  policy,  Testricts  the  borrower's 
ability  to  prepay  REA  loans  at  feca 
value.  Provisions  in  7  CFR  part  1786 
that  allow  prepayment  of  REA  loans  at 
a  discount  under  certain  circumstances, 
are  not  afiected  by  RELRA.  In  addition, 
on  September  16, 1993,  at  58  FR  48465. 
REA  published  a  proposed  rule,  7  CFR 
part  1786  subpart  F,  implementing 
Public  Law  102-428  to  allow  any 
electric  borrower,  to  prepay  its  REA 
loans  at^'discount.  with  severe 
restrictions  on  the  borrower's  eligibility 
for  future  REA  loans.  RELRA  does  not 
affect  this  proposed  rule. 

However.  REA  loans  made-aitw 
November  1. 1993.  may  be  prepaid  in 
part  or  in  full  at  fece  value  at  a  time 
other  than  a  rollover  maturity  date  only 
if  the  borrower  elects,  at  the  time  of  loan 
approval,  to  Include  a  prepayment 
provision  in  the  loan  dociunents.  Such 
a  provision  would  increase  any  interest 
rate  applicable  to  any  advance  on  the 
loan  by  one-eighth  of  a  percentage  point 
(0.125  percent),  subject,  for  qualified 
borrowers,  to  the  7  percent  cap.  RELRA 
permits  the  borrower  to  elect  this  option 
at  the  time  the  loan  is  made. 

Amendments  Not  Related  to  RELRA 

In  addition  to  the  amendments 
mandated  by  the  law.  REA  is  amending 
parts  1710  and  1714  to  reflect  technical 
changes  to  REA  procedures  since 
January  9, 1992,  when  part  1710  was 
originally  published.  These  changes 
either  were  offered  for  public  comment, 
or  are  not  substantive,  with  no  period 
for  public  comment  required. 

One  such  amendment  deletes 
references  in  Section  1710.1,  General 
statement,  to  REA  bulletins  that  have 
already  been  rescinded  pursuant  to  REA 
regulations.  References  to  the  following 
rescinded  REA  bulletins  are  removed 
from  part  1710. 

Bulletin  20-2,  Electric  Loan  Policies 
and  Application  Prooadurea; 


Bulledn  20-6.  Loans  for  Generation 
and  Transmission; 

Bulletin  20-14,  Supplemental 
Financing  for  Loans  Considered  Under 
Section  4  of  the  Rural  Electrification 
Act: 

Bulletin  112-3.  Area  Coverage 
Service;  and 

BxUletin  145-1.  Development, 
Approval,  and  Use  of  Irrigation  Studies 

An  additional  amendment  unrelated 
to  RELRA,  revises  definitions  of  various 
financial  ratios  in  section  1710.2 
Definitions  and  rules  of  construdion.  to 
reflect  the  line  numbers  on  the  revised 
Financial  and  Statistical  Reports.  REA 
Forms  7  and  12.  The  definitions 
themselves  are  not  changed,  only 
reference  to  line  numbers.  As  stated  in 
§  1710.3.  references  to  forms  and  line 
number  will  apply  to  corresponding 
information  in  niture  versions  of  the 
forms.  The  line  numbers  cited  in  the 
rule  are  revised  simply  for  the 
convenience  of  the  public.  The  revisions 
to  these  forms  were  mailed  to  borroivers 
with  the  forms  for  their  1992  annual 
reports. 

Finally,  the  Ahemate  Loan 
Application  Procedures  for  Distribution 
Borrowers  in  7  CFR  part  1714  subpart  D 
have  been  effsctively  superseded  by  the 
loan  application  reqiiirements  in  part 
1710.  Subpart  D  of  part  1714,  issued  in 
1988.  was  intended  to  simplify  the  loan 
application  procedure  for  distribution 
borrowers  who  met  certain  financial, 
operaticmal,  and  managerial  tests. 
However,  the  requirements  of  7  CFR 
part  1710  subpart  D,  issued  in  1992, 
effectively  removed  this  option.  Some  of 
the  loan  application  requirements  in 
part  1710  reflect  the  need  to  protect  loan 
security  and  determine  loan  feasibility    ' 
pursuant  to  $  1710.112.  Others,  such  as 
the  debarment  and  suspension 
requirements  of  §  1719.123  and  the 
lobbying  certification  required  by 
$  1710.125,  are  needed  to  meet  the 
requirements  of  other  Federal  agencies. 
Part  1710  was  published  as  a  proposed 
rule  on  February  27, 1991,  at  56  FR 
42460  Comments  from  the  public  on 
this  proposed  rule,  including  the  loan 
application  requirements,  were 
considered  in  the  final  rule  published 
January  0, 1992,  at  57  FR  1044.  The  rule 
issued  today,  therefore,  removes  subpart 
D  of  part  1714. 

Other  Amendments 

Finally,  on  August  20, 1993,  at  58  FR 
44288,  REA  published  a  proposed  rule 
amendment  to  part  1710  to  clarify  the 
requirements  for  long-range  financial 
forecasts  of  electric  borrowers.  This 
proposed  rule  is  not  affected  bv  RELRA 
or  the  regulation  published  today. 


ListofSid>iects 

7CFRPartl7W 

Electric  power,  Electric  utilities,  Loan 
programs— energy.  Rural  areas. 

7  CFR  Peat  1714 

Electric  power.  Loan  programs- 
energy,  Rxiral  areas. 

For  the  reasons  set  out  in  the 
preamble,  REA  amends  chapter  XVII, 
tiUe  7  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  1710-CENERAL  AND  PBE- 
LOAN  POUaES  AND  PROCEDURES 
COMMON  TO  INSURED  AND 
GUARANTEED  ELECTRIC  LOANS 

1.  The  authority  citation  for  part  1710 
continues  to  read  as  follows: 

Authority:  7  U.S.C  901-950(b);  Public  Law 
99-591;  Delegation  of  Authority  by  the 
Secretary  of  Agriculture.  7 CFR  2.23: 
Delegation  of  Authority  by  4he  Under 
Secretary  for  Small  Cammunity  and  Rural 
Develofmient,  7  CFR  2.72. 

2.  Section  1710.1  is  amended  by 
revising  paragraphs  (b)(1),  (b)(2).  and  (c) 
to  read  as  follows: 

|17iai    Qenerai  atatamwit 

(b)«** 

(1)  For  guaranteed  loans  in  7  CFR  part 
1712  and  REA  Bulletins  20-22, 60-10. 
86-3, 105-5,  and  111-3,  or  the 
successors  to  these  bulletins:  and 

(2)  For  insured  loans  in  7  CFR  part 
1714  and  in  REA  Bulletins  60-10,  86- 
3, 105-5,  and  111-3,  or  the  successors 
to  these  bulletins. 

(c)  This  part  supersedes  those 
portions  of  the  following  REA  Bulletins 
and  supplements  that  are  in  conflict. 

20-5    Extensions  of  Payments  of  Principal 

and  interest 
20-20    Deferment  of  Principal  Repayments 

for  Investment  in  Supplemental  Lending 

Institutions 
20-22    Guarantee  of  Loans  for  Bulk  Power 

Supply  Facilities 
20-23    Section  12  Extensions  for  Energy 

Resources  Conservation  Loans 
60-10    Construction  Worli:  Plans,  Electric 

Distribution  Systems 
86-3    Headquarters  Facilities  for  Electric 

Borrowers 
105-5    Financial  Forecast-Electric 

Dls^bution  Systems 
111-3    Power  Supply  Surveys 
120-1    Development.  Approval,  and  Use  of 

Powrer  Requirements  Studies 

3.  Section  1710.2  is  amended  by 
revising  the  definitions  of  "DSC*. 
"Equity".  "RE  Act  beneficiary".  "Rural 
area",  and  'Total  assets",  and  adding 
new  definitions  in  alphabetical  order  to 
read  as  -follows: 
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11710.2    DaflnMofMandruleaef 
conatruedon. 

Call  provision  has  the  same  meaning 
as  "prepayment  option". 

•       •       •       •       • 

Consumer  means  a  retail  customer  of 
electricity,  as  reported  on  REA  Form  7, 
Part  R,  Lines  1-7. 

DSC  means  Debt  Service  Coverage 
calculated  as: 


DSC  = 


A+B+C 


Where: 

AsDepreciation  and  Amortization 
Expense,  which  equals  Part  A,  Line 
12  of  REA  Form  7  (distribution 
I  borrowers)  or  Section  A.  Line  20  of 
'  REA  Form  12a  (power  supply 
borrowers); 

1  l=Interest  on  Long-term  Debt,  which 
equals  Part  A,  Line  15  of  REA  Form 
7  or  Se  tion  A  Line  22  of  REA  Form 
12a  except  that  Interest  on  Long- 
term  debt  shall  be  increased  by  Va 

1  of  the  amoimt,  if  any,  by  which  the 
[rentals  of  Restricted  Property  (Part 
M,  Line  3  of  REA  Form  7  or  Section 
K,  Line  4  or  REA  Form  12h)  exceeds 

2  percent  of  Total  Margins  and 
[Equities  (Part  C.  Line  32  of  REA 
Form  7  or  Section  B,  Line  33  of  REA 
Form  12a; 

( I^Patronage  Capital  or  Margins, 
which  equals  Part  A,  line  27  of 
REA  Form  7  or  Section  A,  Line  34 
or  REA  Form  12a;  and 
D«Debt  Service  Billed  (REA  +  other) 
which  eouals  all  interest  and 
principal  billed  during  the  calendar 
vear  plus  Vi  of  the  amount,  if  any, 
by  which  the  rentals  of  Restricted 
Property  (Part  M.  Line  3  of  REA 
IForm  7  or  Section  K,  Line  4  of  REA 
Form  12h)  exceeds  2  percent  of 
Total  Margins  and  Equities  (Part  C. 
.    Line  33  of  REA  Form  7  or  Section 

PB.  Line  34  of  REA  Form  12A). 
Equity  means  total  margins  and 
equities,  which  equals  Part  C.  Line  33  of 
REA  Form  7  (distribution  borrowers)  or 
Section  B,  Line  34  of  REA  Form  12a 
(power  supply  borrowers). 

Final  maturity  means  the  final  data  on 
which  all  outstanding  principal  and 
accrued  interest  on  an  electric  loan  is 
due  and  payable. 

Five  percent  hardship  rate  nxMna  an 
interest  rate  of  5  percent  applicable  to 
a  hardship  rate  loan. 
• JC       .       .       . 

Hardship  rate  loan  means  a  loan 
made  at  the  5  percent  hardship  rate 
pursuant  to  7  CFR  1714.8. 


Interest  rate  cap  means  a  nmY<mnm 
interest  rate  of  7  percent  applicable  to 
certain  municipal  rate  loans  as  set  forth 
in  §1710.7. 

Interest  rate  term  means  a  period  of 
time  selected  by  the  borrower  for  the 
purpose  of  determining  the  interest  rate 
on  an  advance  of  funds.  See  7  CFR 
1714.8. 

Municipal  rate  loan  means  a  loan 
made  at  a  mtmidpal  interest  rate 
pursuant  to  7  CFR  1714.5. 

Prepayment  option  means  a  provision 
included  in  the  loan  documents  to  allow 
the  borrower  to  prepay  all  or  a  portion 
of  an  advance  on  a  municipal  rate  loan 
on  a  date  other  than  a  rollover  maturity 
date.  See  7  CFR  1714.9. 

RE  Act  beneficiary  means  a  person, 
business,  or  oUier  entity  that  is  located 
in  a  rural  area.  , 

Rollover  maturity  date  means  the  last 
day  of  an  interest  rate  term. 

Rural  area  means  any  area  of  the 
United  States,  its  territories  and  insular 
possessions  (including  any  area  within 
the  Federated  States  of  Micronesia,  the 
Marshall  Islands,  and  the  Republic  of 
Palau)  not  included  within  the 
boimdaries  of  any  urban  area,  as  defined 
by  the  Bureau  of  the  Census.  For 
purposes  of  the  "rural  area"  definition, 
the  character  of  an  area  is  determined  at 
the  time  of  the  initial  loan  to  furnish  or 
improve  service  in  the  area. 

(i)  For  initial  REA  loans  made  prior  to 
November  1. 1993,  the  RE  Act  defined 
"niral  area"  to  mean  any  area  of  the 
United  States  not  included  within  the 
boimdaries  of  any  dty,  village,  or 
borough  having  a  population  exceeding 
1500.  An  area  determined  to  be  a  "rurd 
area"  for  the  purposes  of  an  initial  loan 
made  prior  to  November  1, 1993.  shall 
continue  to  be  considered  a  "rural 
area." 

(ii)  For  initial  REA  loans  made  on  or 
after  November  1. 1993,  this  definition 
shall  apply.  In  determining  the 
character  of  the  area.  REA  will  rely  on 
the  Bureau  of  the  Census  designation. 

Total  Assets  means  Part  C,  Line  28  of 
REA  Form  7  (distribution  borrowers)  or 
Section  B.  Line  27  of  REA  Form  12a 
(power  supply  borrowera). 
•       •       •       •       • 

Urban  area  is  defined  by  the  Bureau 
of  the  Census  as  an  area  comprising  all 
territory,  population,  and  housing  units 
in  urbanized  areas  and  in  places  of  2500 
or  more  persons  outside  urbanized 
areas.  More  specifically,  "urban" 


consists  of  territory,  persons,  and 
housing  units  in: 

(i)  Places  of  2500  or  more  persons 
incorporated  as  cities,  villages,  boroughs 
(except  in  Alaska  and  New  York),  ancT 
towns  (except  in  ihe  six  New  England 
States.  New  York,  and  Wisconsin),  but 
excluding  the  rural  portions  of 
"extended  dties." 

(ii)  Census  designated  places  of  2500 
or  more  pereons. 

(iii)  Omer  territory,  incorporated  or 
unincorporated,  included  in  urt)anized 
areas. 

Urbanized  area  means  an  urbanized 
area  as  defined  by  the  Bureau  of  the 
Census  in  notices  published 
periodicaUy  in  the  Federal  Register. 
Generally  an  urbanized  area  is 
characterized  as  an  area  that  comprises 
a  place  and  the  adjacent  densely  settled 
territory  that  together  have  a  minimum 
population  of  50,000  people. 

4.  Section  1710.3  is  revised  to  read  as 
follows  •* 

f  1710.3    Form  revlelona. 

References  in  this  part  to  REA  forms 
or  line  numbers  in  REA  forms  are  based 
on  REA  Form  7  and  Form  12  dated 
December  1992,  unless  otherwise 
indicated.  These  references  will  apply 
to  corresponding  information  in  future 
vereions  of  the  forms. 

5.  Section  1710.6  is  amended  by 
revising  paragraph  (a)  introductory  text 
and  paragraph  (b)  to  read  as  follows: 

117106    Applicability  of  oartain  provlalons 
to  eomplctad  Iom  appllcationa. 

(a)  Certain  new  or  revised  polides 
and  requirements  set  forth  in  this  part, 
which  are  listed  in  this  paragraph,  shall 
not  apply  to  a  pending  loan  application 
that  has  been  determined  by  REA  to  be 
complete  as  of  January  9, 1992,  the  date 
of  publication  of  such  policies  and 
requirements  in  the  Federal  Register. 
This  exception  does  not  apply  to  loan 
applications  received  after  said  date,  nor 
to  incomplete  applications  pending  as 
of  said  date.  This  exception  applies  only 
to  the  following  provisions: 

(b)  Certain  provisions  of  this  part 
apply  only  to  loans  made  on  or  after 
February  10. 1992.  These  provisions  are 
identified  in  the  individual  sections  of 
this  part. 

6.  Section  1710.50  is  revised  to  read 
as  follows: 

flTIO^   Insured  loana. 

REA  makes  insured  loans  under 
section  305  of  the  RE  Act 

(a)  Municipal  rate  loans.  The  standard 
interest  rate  on  an  insured  loan  made  on 
or  afCer  November  1, 1993.  is  the 
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municipal  rate,  which  is  the  nte 
determined  by  the  Administzator  to  be 
equal  to  the  currant  market  yield  on 
outstanding  municipal  oMlgatinne  with 
renuining  perioda  to  maturity,  i^)  to  35 
year*,  similar  to  the  interest  rate  term 
selected  by  the  banower.  In  certain 
cases,  an  interest  rate  cap  of  7  percent 
msv  apply.  The  interest  rata  term  and 
rollfDver  maturity  date  for  a  municipal 
rate  loan  will  be  determined  pursuant  to 
7  CFR  part  1714,  and  the  bornmer  may 
elect  to  include  in  the  loan  documents 
a  prepayment  option  (call  provision). 

(b)  Hardship  rate  loans.  REA  makes 
hardship  rate  loans  at  the  5  percent 
hardship  rate  to  qualified  bacrowera 
meeting  the  criteria  set  forth  in  7  CFR 
1714.8 

7.  SecHoD  1710.51  is  revised  to  read 
as  follows: 


11710.101    TVpaeelellgfcle 


I1710J1 

REA  provides  financing  through  100 
percent  loan  guarantees  made  under 
sections  306  and  306A  of  the  RE  Act 
REA  also  provides  90  percent  loan 
guarantees  under  section  311  of  the  RE 
Act  to  enable  borrowers  to  secure 
financing  from  certain  private  lenders. 
The  loan  guarantees  ars  made  for  a  term 
of  up  io'SS  yaats.  and  the  interest  rate 
is  established  at  a  rate  agreed  toby  the 
bonowar  and  the  lender,  with  REA 
concurrence.  The  guarantee  apolias  to 
the  repayment  of  both  prindpu  and 
IntvaiL 

8.  Sectian  1710.100  is  reviaed  to  read 
as  follows: 


fiTiaioo 

REA  makea  loans  and  loan  guarantees 
to  finance  the  construction  of  electric 
distribution,  transmission  and 
generation  fecilities.  including  system 
improvements  and  replacements 
required  to  furnish  and  improve  electric 
service  in  rural  areas,  and  for  demand 
side  management,  energy  conservation 
programs,  and  on  grid  and  off  grid 
renewable  energy  systems.  In  some 
circumstances,  REA  may  finance 
selected  operating  expenses  of  its 
borrowers.  Loans  made  or  guaranteed  by 
the  Administrator  of  REA  will  be  made 
in  conformance  with  the  Rural 
Electrification  Act  of  1936,  as  amended 
(7  U.S.C  901  et  seq.),  and  7  CFR  chapter 
XVn.  REA  provides  certain  technical 
assistance  to  borrowers  when  necessary 
to  aid  the  development  of  rural  electric 
service  and  to  protect  loan  security. 

9.  Section  1710.101  is  amended  by 
redesignating  paragraphs  (c)  and  (d)  as 
paragraphs  (0  and  (g).  respectively,  and 
revising  them,  and  adding  new 
paragraphs  (c)  through  (e)  to  read  as 
follows: 


(c)  For  the  purpoae  of  determining 
eligibili^  of  a  distribution  borrower  luit 
in  da&uJt  on  the  renaymant  of  a  loan 
made  or  guaranteeo  under  the  RE  Act 
for  a  loan,  loan  guarantee,  or  lien 
accommodation,  a  defoult  by  a  borrower 
from  which  a  disUibution  borrower 
purchases  wholesale  power  shall  not: 

(1)  Be  considered  a  default  by  the 
distribution  borrower. 

(2)  Reduce  the  eligibility  of  the 
distribution  borrower  for  assistance 
under  the  RE  Act;  or 

(3)  Be  the  cause,  directly  or  indirectly, 
of  imposing  any  requirement  or 
restriction  on  the  borrower  as  a 
condition  of  the  assistance,  except  such 
requirements  or  restrictions  as  are 
necessary  to  implement  a  debt 
restructuring  agreed  on  by  the  power 
supply  borrower  sikI  REA. 

(d)  For  the  purpose  of  determining  the 
eligibility  of  a  distribution  borrower. 
R£A  will  consider  whether  the 
distribution  borrower  is  current  on  its 
obligations  to  its  wholesale  power 
supplier  under  the  REA  wfaoleeale 
power  contract 

(e)  Nothing  in  paragraph  (c)  of  this 
section  relieves  any  distribution 
borrower  that  la  a  member  of  a  power 
supply  borrower  in  default  on  ita 
otu^ations  to  REA  or  operating  under  a 
debt  restructuring  agreement  of 
re^iirements  set  forth  in  REA 
regulations,  including,  without 
limitation.  $  17i0.112(bX6).  or  of  any 
terms  and  conditions  that  the 
Administrator  may  otherwise  impose  on 
any  borrower  aa  a  condition  of  obtaining 
a  loan  or  loan  guarantee  (including,  in 
appropriate  cases,  member  guarantees). 

(f)  Except  asjvovided  in  paragraph  if) 
of  this  section,  former  borrowers  that 
have  paid  oR  all  outstanding  loans  may 
reapply  for  a  loan  to  serve  RE  Act 
beneficiary  loads  accriiing  from  the  tima 
the  former  borrowrer's  complete  loan 
application  is  received  by  REA.  The 
determination  of  whether  an  area  is 
rural  will  be  based  on  the  Census 
designation  of  the  area  at  the  time  of  the 
reappUcation  for  a  loan,  if  the  area  is  not 
served  by  electric  facilities  financed  by 
REA.  If  the  area  is  served  by  electric 
facilities  financed  by  REA,  it  will 
continue  to  be  considered  ruraL 

(g)  Former  borrowers  that  have 
prepaid  all,  or  portions  of  outstanding 
insured  and  direct  loans  in  accordance 
with  REA  regulations  must  comply  with 
the  provisions  of  7  CFR  part  1786  before 
being  considered  eligible  to  borrow 
additional  funds  from  REA. 

10.  Section  1710.102  is  amended  by 
revising  paragraphs  (a)  and  (b),  and  by 


removing  and  reserving  paragraph  (d)  to 
read  as  follows: 

f17iai02    Borrower  eligibility  for  different 
typee  of  loena. 

(a)  Insured  loans  under  section  305. 
Insiued  loans  are  normally  reserved  for 
the  financing  of  distribution  and 
subtransmiMion  facilities  of  both 
distribution  and  power  supply 
borrowers,  including,  under  certain 
circumstances,  the  implementation  of 
demand  side  management,  energy 
conservation  programs,  and  on  grid  and 
off  grid  renewable  energy  systems.  In 
accordance  with  S  1710.110,  the 
Administrator  may  require  the  borrower 
to  obtain  no  more  than  30  percent  of  the 
total  debt  financing  required  for  a 
proposed  project  by  means  of  a 
supplemental  loan  from  another  lender 
without  an  REA  guarantee. 

(b)  One  hundnd  percent  loan 
guarantees  under  section  306.  Both 
distribution  and  power  supply 
booTOwers  are  eligible  for  100  percent 
loan  guarantees  under  section  306  of  the 
RE  Act  for  any  or  all  of  the  purposes  set 
forth  in  $  1710.106,  including,  under 
certain  circumstances,  the 
implementation  of  demand  side 
management  energy  conservation 

programs,  and  on  grid  and  off  grid 

renewable  energy  systems.  (See  7  CFR 
part  1712).  These  guarantees  are 
normally  used  to  nnance  bulk 
transmission  and  generation  facilities, 
but  they  may  also  be  iised  to  finance 
distribution  and  subtransmission 
facilities.  If  a  borrower  applies  for  a 
section  306  loan  guarantee  to  finance  all 
or  a  portion  of  distribution  and 
subtransmission  facilities,  such  request 
will  not  afliect  the  borrower's  eligibility 
for  an  insured  loan  to  finance  any 
remaining  portion  of  said  facilities  or  for 
any  foture  insiired  loan  to  finance  other 
distribution  or  subtransmission 
facilities.  A  section  306  loan  guarantee, 
however,  may  not  be  used  to  guarantee 

a  supplemental  loan  required  by 
$1710.110. 

(d)  (Reserved] 


circumstances,  be  nude  to  finance 
electric  facilities  to  serve  consumers 
that  are  not  RE  Act  beneficiaries. 


11.  Section  1710.104  is  amended  by 
revising  paragraph  (a)  and  removing 
paragrapn  (c)  to  read  as  follows: 

f17iai04    ServieatoNon-REAct 
beneficiaries. 

(a)  To  the  greatest  extent  practical, 
loans  are  limited  to  providing  and 
improving  electric  facilities  to  serve 
consumers  that  are  RE  Act  beneficianes. 
When  it  is  determined  by  the 
Administrator  to  be  necessary  in  order 
to  furnish  or  improve  electric  service  in 
rural  areas,  loans  may,  \mder  certain 


12.  Section  1710.105  is  amended  by 
revising  paragraph  (a)  to  read  as  foUows: 

SI 71 0.105   State  regulatory  approvala. 

(a)  In  States  where  a  borrower  is 
required  to  obtain  approval  of  a  project 
or  its  financing  from  a  state  regulatory 
authority,  REA  may  require  that  such 
approvals  be  obtained,  if  feasible  for  the 
borrower  to  do  so,  befbre  the  following 
types  of  loans  are  approved  by  REA: 

u)  Loans  requiring  an  Environmental 
Impact  Statemmt; 

12)  Loans  to  finance  generation  and 
transmission  facilities,  when  the  loan 
request  for  such  focilities  is  $25  million 
or  more;  and 

(3)  Loans  for  the  purpose  of  asnsting 
borrowers  to  implement  demand  side 
management  and  enorgy  conservation 
programs  and  on  and  off  grid  renewable 
energy  systems. 

13.  Section  1710.106  is  amended  by 
revising  paragraphs  (a)  introductory  text 
and  (c),  and  by  adding  paragraph  (aK6) 
to  read  as  follows: 

ilTiatoe   Usee  dlowi  funds, 

(a)  Funds  from  loans  made  or 
guaranteed  by  REA  may  be  used  to 
nnance: 


(6)  Cwtain  costs  incuned  in  demand 
side  management  energy  conservation 
programs  and  on  and  off  grid  renewable 
energy  systems. 

•        •        •        •        • 

(c)  ISA  will  not  make  loans  to  finance 
the  following: 

(1)  Electric  facilities,  equipment 
appliances,  or  wiring  locstsd  inside  the 
premises  c^  the  consumer,  except 
qualifying  items  included  in  a  loan  Cm- 
demand  side  management  or  energy 
resource  conservation  programs,  or  oo 
or  off  grid  renewable  energy  systems: 

(2)  Facilities  to  serve  consumers  who 
are  not  RE  Act  bwaefidaries  unless  those 
facilities  are  necessary  and  incidental  to 
providing  or  improving  electric  swvice 
in  rural  areas  (See  §  1710.104); 

(3)  Any  facilities  or  other  purposes 
that  a  state  regulatory  authority  naving 
)urisdicti(Hi  will  not  approve  for 
inclusion  in  the  borrower's  rate  baaa,  or 
will  not  otherwise  allow  rates  sufficient 
to  repay  with  interest  the  debt  incurred 
for  the  facilities  or  other  purposes;  and 

(4)  Any  facilities  or  other  specific 
purposes  that  were  included  in  a  loan 
made  or  guaranteed  by  REA  that  the 
borrower  has  prepaid  or  that  has  been 
rescinded. 


14.  Sectian  1710.109  is  amraded  by 
revising  paragraph  (c)  to  read  as  follows: 

11710.109    Raimburaamantof 
funds  and  interim  financkig. 

(c)  The  period  immediately  preceding 
the  current  loan  period  for  which 
reimbursement  and  replacement  of 
interim  financing  is  authorized  under 
paragraph  (b)  of  this  section  is  as 
follows: 

(1)  The  number  of  months  agreed  to 
by  REA  and  the  borrower  for  complete 
loan  applications  received  by  REA 
before  February  10. 1992; 

(2)  36  months  for  complete  loan 
appKcations  received  from  February  10, 
1992  through  February  10, 1993;  or 

(3)  24  months  for  complete  loan 
applications  received  after  February  10, 
1993. 

•        •        •        •        * 

15.  Section  1710.110  is  amended  by 
revising  paragraphs  (a)  and  (b)  and  the 
heading  of  puagrai^  (c).  and  by  adding 
a  new  paragraph  (d)  to  read  es  follows: 

|17iai10   Supplementai  financing. 

(a)  E^ccept  in  the  case  of  financial 
hardship  as  determined  by  the 
Administrator,  applicants  for  a 
mimidpal  rate  loan  will  be  required  to 
obtain  a  portion  of  their  loan  funds  from 
a  supplemental  source  without  an  REA 
guarantee,  in  the  amoimts  set  fiorth  in 
paragraph  (c)  of  this  section.  REA  will 
normally  grant  a  lien  accommodation  to 
the  supplemental  lender.  REA  does  not 
require  supplemental  financing  in 
conjimction  with  an  REA  guaranteed 
loan.  However,  if  a  borrower  elects  to 
obtain  sx^plemental  finnnrinp  iu 
conjimction  with  a  guaranteed  loan,  the 
granting  of  REA's  loan  guarantee  may  be 
conditioned  on  the  borrower's  obtaining 
sunplemental  finAnHng 

ibj  The  terms  and  conditions  of 
supplemental  financing  and  any 
security  oBend  to  the  supplemental 
lender  are  subject  to  REA  approval. 
Generally,  supplemental  loans  must 
have  the  same  final  maturity  and  be 
amortized  in  the  same  ntaimer  as  REA 
loans  made  coDcurrently.  Borrowers 
may  elect  to  r^>ay  the  loans  either  in 
substantially  equal  periodic 
installments  covering  interest  and 
principal,  or  in  periodic  installments 
that  include  interest  and  level 
amortization  of  principel. 

(c)  Supptemental  finanHng  required 
for  munidpal  rate  loans.  '  *  ' 

(d)  Supplemental  fiixnHiig  wiU  not 
be  required  in  ccamectian  with  hardship 
rate  loans.  Borrowers  ditf  qualify  for 
hardshq)  rata  io$ais  but  elect  to  »*^« 
municipal  nte  loans  instead,  will  be 


required  to  obtain  supplemental 
financing  pursuant  to  this  section, 
unless  at  tne  time  of  loan  approval, 
there  are  no  funds  remaining  available 
for  hardship  loans,  in  which  case 
supplemental  financing  will  not  be 
required. 

16.  Section  1710.115  is  revised  to  read 
as  follows: 

•  1710.115    Final  nanirlly. 

(a)  REA  is  authorized  to  make  loans 
and  loan  guarantees  with  a  final 
maturity  of  up  to  35  years.  The  borrower 
may  elect  a  repayment  period  for  a  loan 
not  longer  than  the  expected  useful  Ufo 
of  the  facilities,  not  to  exceed  35  years. 
Most  of  the  electric  facilities  financed 
by  REA  have  a  long  useful  life,  often 
approximating  35  years.  Some  facilities, 
such  as  load  management  equipment 
and  Supervisory  Control  and  Data 
Acquisition  equipment  have  a  much 
shorter  useful  life  due,  in  part,  to 
obsolesceius.  Operating  loans  to  finance 
working  capital  required  for  the  initial 
operation  of  a  new  system  are  a  separate 
class  of  loans  and  usually  have  a  final 
maturity  of  less  than  10  years. 

(b)  Loans  made  or  guaranteed  by  REA 
for  fedlities  owned  by  the  borrower 
generally  must  be  repaid  with  interest 
within  a  period,  up  to  35  years,  that 
approximates  the  expected  useful  life  of 
the  facilities  financed.  The  expected 
useful  life  shall  be  based  on  the 
weighted  average  of  the  depreciation 
rates  that  the  bc«Tower  proposes  for  die 
fodhties  financed  by  the  loan,  provided 
that  these  rates  are  deemed  appropriate 
by  REA.  In  states  where  the  homvfm 
must  obtain  state  regulatory  authority 
approval  of  depreciation  rates  for  rate 
making  purposes,  the  depreciation  rates 
used  for  the  purposes  of  this  paragraph 
shall  be  the  rates  oirrently  appro\*ed  by 
the  state  authority  or  rates  for  which  the 
borrower  plans  to  seek  state  authority 
approval,  provided  that  these  rates  are 
deemed  appropriate  by  REA.  In  other 
staffs,  if  the  rates  proposed  by  the 
borrower  are  not  deemed  appropriate  by 
REA,  REA  will  base  expected  useful  life 
on  the  depredation  rates  hsted  in 
BuUetin  183-1.  or  its  successor,  revising 
such  rates  as  necessary  to  refled  cxirrent 
industry  practice.  Final  maturities  for 
loans  for  the  implementation  of 
programs  for  demand  side  management 
and  enerQT  resource  conservation  and 
on  and  off  grid  renewable  energy 
sources  not  owned  by  the  borrower  will 
be  determined  by  REA.  j^ 

(c)  [Reserved) 

(d)  The  Administrator  may  approve  a 
repayment  period  longer  dim  me 
expected  useful  fife  of  the  facilities 
financed,  up  to  35  years,  if  a  longer  finAl 
maturity  is  required  to  ensme 
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repayment  of  the  loan  and  loan  security 
is  adequate. 

(e)  Ine  final  matimty  of  a  loan 
established  pursuant  to  the  provisions 
of  this  section  shall  not  be  extended  as 
a  result  of  extending  loan  payments 
under  section  12(a)  of  the  RE  Act. 

17.  Part  1714  is  revised  to  read  as 
follows: 

PART  1714-PRE-LOAN  POUCIES 
AND  PROCEDURES  FOR  INSURED 
ELECTRIC  LOANS 

Subpart  A— General 

Sac. 

1714.1  (Reserved! 

1714.2  Definitions. 

1714.3  Applicability  of  provisions. 

1714.4  Interest  rates. 

1714.5  Determination  of  interest  rates  on 
municipal  rate  loans. 

1714.6  interest  rate  term. 

1714.7  Interest  rate  cap. 

1714.8  Hardship  rate  loans. 

1 714.9  Prepayment  of  insured  loans. 
1714.10-1714.49    (Resenredl 

AnOority:  7  U.S.C.  901-S50(b).  Pub.  L.  99- 
591, 100  StaL  3341;  Delegation  of  Authority 
by  the  Secretary  of  Agriculture.  7  CFR  2.23; 
Delegation  of  Authority  by  the  Under 
Secretary  for  Small  Community  and  Rural 
Develepment.  7  CFR  2.72. 

Subpart  A— Oaneral 

11714.1  (Reaerved] 

11714.2  DeflnMona. 
The  definitions  set  forth  in  7  CFR 

1710.2  are  applicable  to  this  part,  unless 
otherwise  stated.  References  to  specific 
REA  forms  and  other  REA  documents, 
and  to  specific  sections  of  such  forms 
and  documents,  shall  include  the 
corresponding  forms,  documents, 
sections  and  lines  in  any  subsequent 
revisions  of  these  forms  and  documents. 

11714.3  Applicabllity  of  provlalona. 
(a)  Insured  electric  loans  approved  on 

or  after  November  1. 1993.  On 
November  1, 1993,  the  Rural  o 

Electrification  Loan  Restructiuing  Act, 
Pub.  L.  103-129, 107  Stat.  1356. 
(RELRA)  amended  the  Rural 
Electrification  Act  of  1936,  7  U.S.C.  901 
et  seq.,  (RE  Act)  to  establish  a  new 
interest  rate  structure  for  insured 
electric  loans.  Insured  electric  loans 
approved  on  or  after  this  date,  are  either 
municipal  rate  loans  or  hardship  rate 
loans.  Borrowers  meeting  the  criteria  set 
forth  in  §  1714.8  are  eligible  for  5 
percent  hardship  rate  loans.  The  interest 
rate  on  loans  to  other  borrowers  is  the 
municipal  interest  rate,  and  borrowers 
meeting  the  criteria  set  forth  in  $1714.7 
are  eligible  for  the  interest  rate  cap  on 
their  mxmicipal  rate  loans.  Interest  rates 
for  the  initial  interest  rate  term  and 


rollover  terms  ($  1714.6]  will  be 
determined  pursuant  to  §  1714.4. 
Provisions  for  prepayment  are  set  forth 
in  §  1714.9.  The  nrovisions  of  this 
subpart  apply  to  loans  approved  on  or 
after  November  1. 1993,  unless 
otherwise  stated, 
(b)  Insured  electric  loans  approved 

erior  to  November  1. 1993.  These  loans 
ave  a  single  interest  rate  applicable  to 
the  entire  loan.  The  rate  is  generally  5 

f>ercent,  but,  in  some  cases,  may  be  as 
ow  as  2  percent  These  loans  have  a 
single  interest  rate  term  and  may  be 
prepaid  at  face  value  at  any  tltne. 
Provisions  for  discounted  prepayment 
of  these  loans  are  set  forth  in  7  CFR  part 
1786. 

11714.4    Interaat  rataa. 

(a)  Municipal  rate  loans.  Each 
advance  of  funds  on  a  municipal  rate 
loan  shall  bear  interest  at  a  single  rate 
for  each  interest  rate  term.  All  interest 
rates  applicable  to  municipal  rate  loans 
will  be  increased  by  one  eighth  of  one 
percent  (0.125  percent),  if  the  borrower 
elects  to  include  in  the  loan  agreement 
a  prepayment  option  (call  provision), 
allowing  the  borrower  to  prepay  all  or 
a  portion  of  an  advance  on  a  date  other 
than  a  rollover  maturity  date.  However, 
no  interest  rate  for  any  advances  of  a 
loan  to  a  borrower  who  qualifies  for  the 
interest  rate  cap  may  exceed  7  percent. 

(b)  Hardship  rate  loans.  All  advances 
of  funds  on  hardship  rate  loans  shall 
bear  interest  at  a  rate  of  5  percent. 

(c)  Application  procedure.  The 
borrower's  board  resolution  submitted 
with  the  loan  application  must  indicate 
whether  the  application  is  for  a 
mimicipal  rate  loan,  with  or  without  the 
interest  rate  cap,  or  a  hardship  rate  lo^. 
If  the  application  is  for  a  municipal  rate 
loan,  the  board  resolution  must  also 
indicate  whether  the  borrower  intends 
to  elect  the  prepayment  option. 

11714.5    Datarmlnation  of  intaraat  rataa  on 
municipal  rata  loana. 

(a)  REA  will  p\iblish  a  schedule  of 
interest  rates  for  municipal  rate  loans  in^ 
the  Federal  Register  at  the  beginning  of 
each  calendar  quarter.  The  schedule 
will  show  the  year  of  maturity  and  the 
applicable  interest  rates  in  effect  for  all 
funds  advanced  on  municipal  rate  loans 
during  the  calendar  quarter  and  all 
interest  rate  terms  beginning  in  the 
quarter.  All  interest  rates  will  be 
adjusted  to  the  nearest  one  eighth  of  one 
percent  (0.125  percent). 

(b)  The  rate  (or  interest  rate  terms  of 
20  years  or  longer  will  be  the  average  of 
the  20  year  rates  published  in  the  Bond 
Buyer  in  the  4  weeks  specified  in 
paragraph  (d)  of  this  section  for  the  "11- 
Bond  GO  Index"  of  Aa  rated  general 


obligation  municipal  bonds,  or  the 
successor  to  this  index. 

(c)  The  rate  for  terms  of  less  than  20 
years  will  be  the  average  of  the  rates 
published  in  the  Bond  Buyer  in  the  4 
weeks  specified  in  paragraph  (d)  of  this 
section  in  the  table  of  "Municipal 
Market  Data — General  Obligation 
Yields"  for  Aa  rated  bonds,  or  the 
successor  to  this  table,  for  obligations 
maturing  in  the  same  year  as  the  interest 
rate  term  selected  by  the  borrower. 

(d)  The  interest  rates  on  municipal 
rate  loans  shall  not  exceed  the  interest 
rate  determined  under  section 
307(a)(3)(A)  of  the  Consolidated  Farm 
and  Rural  Development  Act  (7  U.S.C. 
1927(a)(3)(A))  for  Water  and  Waste 
DisposaJ  loans.  The  method  used  to 
determine  this  rate  is  set  forth  in  the 
regulations  of  the  Farmers  Home 
Administration  (FmHA)  at  7  CFR 
1942.17(f)  (1)  and  (4).  Pursuant  to  the 
FmHA  rule,  the  interest  rates  are  set 
using  as  guidance  the  average  of  the 
Bond  Buyer  Index  for  the  four  weeks 

Erior  to  the  first  Friday  of  the  last  month 
efore  the  beginning  of  the  quarter. 
Information  about  the  Bond  Buyer  is 
available  by  writing  Bond  Buyer.  One 
State  Street  Plaza,  New  York,  NY 
10004-1549,  or  by  calling  1-800-982- 
0633. 

f  1714.6    Intaraat  rata  term. 

(a)  Municipal  rate  loans.  Selection  of 
interest  rate  terms  shall  be  made  by  the 
borrower  for  each  advance  of  funds.  The 
minimum  interest  rate  tesm  shall  be  one 
year.  REA  will  send  the  borrower 
written  confirmation  of  each  rollover 
maturity  date  and  the  applicable  interest 
rate. 

(1)  The  initial  interest  rate  term  will 
begin  on  the  date  of  the  advance.  All 
rollover  interest  rate  terms  will  begin  on 
the  first  day  of  a  month,  and  except  for 
the  last  interest  rate  term  to  final 
maturity,  shall  end  on  the  last  day  of  a 
month.  All  terms  except  for  the  initial 
interest  rate  term  on  an  advance,  and 
the  last  term  to  final  maturity  shall  be 
in  yearly  increments. 

(2)  No  more  than  6  advances  of  funds 
may  be  made  to  the  borrower  on  any 
municipal  rate  loan. 

(3)  For  the  initial  interest  rate  term  of 
an  advance,  a  letter  from  an  authorized 
official  of  the  borrower  indicating  the 
selection  of  the  term  shall  accompany 
the  request  for  the  advance. 

(4)  At  the  end  of  any  interest  rate 
term,  the  borrower  shall  pay  all  accrued 
interest  and  principal  balance  then  due, 
and  either  prepay  the  remaining 
principal  of  the  advance  at  face  value, 
or  roll  over  the  remaining  principal  for 
a  new  term,  provided  that  no  interest 
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rate  term  may  end  later  than  the  date  of 
the  final  maturity. 

(i)  If  the  borrower  elects  to  prepay  all 
or  part  of  the  remaining  principal  of  the 
advance  at  &ce  value,  it  must  notify  the 
Director  of  the  appropriate  Regional 
Division  or  the  Power  Supply  Division 
in  writing  not  later  than  20  days  before 
the  rollover  maturity  date. 

(ii)  If  the  borrower  wishes  to  elect  a 
new  interest  rate  term  that  is  different 
from  the  term  previously  selected,  it 
must  notify  REA  in  writing  of  the  new 
term  not  later  than  20  days  before  the 
end  of  the  current  term.  The  election  of 
the  new  term  shall  be  addressed  to  the 
Director,  Financial  Operations  Division, 
Rural  Electrification  Administration, 
Washington,  DC  20250-1500. 

(iii)  If  the  borrower  fails  to  notify  REA 
within  the  timefiemes  set  out  in  this 
paragraph  of  its  intention  to  prepay  or 
elect  a  oifiiBrent  interest  rate  term,  REA 
will  automatically  roll  over  the 
remaining  principal  for  the  shorter  of. 
and  at  the  interest  rate  applicable  to: 

(A)  A  period  equal  in  length  to  the 
term  that  is  expiring:  or 

(B)  The  remaining  period  to  final 
maturity. 

(b)  Hardship  rate  loans.  Loans  made 
at  the  5  percent  hardship  rate  are  made 
for  a  sii^le  term  that  cannot  exceed  the 
final  maturity  as  set  forth  in  7  CFR 
1710.115.  The  hardship  interest  ^te 
applies  to  the  entire  amount  of  the  loan. 

f  1714.7    Inlaraat  rata  cap. 

Except  as  provided  in  paragraph  (c)  of 
this  section,  the  municipal  interest  rate 
may  not  exceed  7  percent  on  a  loan 
advance  to  a  borrower  primarily 
engaged  in  providing  retail  electric 
service  if  the  borrower  meets,  at  the 
time  of  loan  approval,  either  the 
consimier  density  test  set  forth  in 
paragraph  (a)  of  this  section,  or  both  the 
rate  disparity  test  for  the  interest  rate 
cap  and  the  consumer  income  test  set 
forth  in  paragraph  (b)  of  this  section, 

(a)  Low  consumer  density  test.  The 
borrower  meets  this  test  if  the  average 
number  of  consumers  per  mile  of  line  of 
its  total  electric  system,  based  on  the 
most  recent  data  available  at  the  time  of 
loan  approval  is  less  than  5.50. 

(b)  (ij  Rate  disparity  test  for  the 
interest  rate  cap.  The  borrower  meets 
this  test  if  its  average  revenue  per  kWh 
sold  is  more  than  the  average  revenue 
per  kWh  sold  by  all  electric  utilities  in 
the  state  in  which  the  borrower  provides 
service.  To  determine  whether  a 
borrower  meets  this  test.  REA  will 
compare  the  borrower's  average  total 
revenue  with  statewide  data  in  the  table 
of  Average  Revenue  per  Kilowatthour 
for  Electric  Utilities  by  Sector,  Census 
Division  and  State,  in  the  Electric  Power 


Annual  issued  by  the  Energy 
Information  Administration  of  the 
Department  of  Energy  (DOQ,  or  the 
successor  to  this  table.  The  test  will  be 
based  on  the  most  recent  calendar  year 
for  whidi  full  year  DOE  data  are 
available  at  the  time  of  loan  approval 
and  borrower  data  for  the  same  year. 

(2)  Consumer  income  test  Hie 
borrower  meets  this  test  if  either  the 
average  per  capita  income  of  the 
residents  receiving  electric  service  from 
the  borrower  is  less  than  the  average  per 
capita  income  of  reeidmits  of  the  state  in 
which  the  borrower  provides  service  at 
the  median  housdiold  income  of  the 
households  receiving  electric  service 
from  the  borrower  is  less  than  the 
median  household  income  of  the 
households  in  the  state. 

(i)  To  qualify  under  the  coostuner 
income  test,  the  borrower  must  include 
in  its  loan  application  information  about 
the  location  of  its  residential  consumers. 
The  borrower  must  prcfvide  to  REA. 
baaed  on  the  most  recant  data  available 
at  the  time  oi  loan  application,  either 
the  number  of  coosumers  in  each 
county  it  serves  or  the  number  of 
consumes  in  each  census  tract  it  serves. 
Using  the  most  recently  published 
deceimial  census  data  cm  income  from 
the  Bureau  of  the  Census,  REA  will 
compare,  on  a  weighted  average  basis, 
the  average  per  capita  and  median 
household  income  of  the  counties  or 
censiis  tracts  served  by  the  bturower 
with  state  figures. 

(ii)  In  caaee  wdiere  conditions  have 
substantially  changed  so  that  the 
decennial  census  aaXA  no  longer 
accurately  describes  the  economic 
conditions  of  the  borrower's  consumers, 
the  borrower  may  provide  REA  with 
more  current  income  data  from  a 
reliable  source  such  as  a  State  agency. 
The  Administrator  has  the  sole 
discretion  to  determine  whether  such 
data  submitted  by  the  borrower  is 
sufficient  to  determine  whether  the 
borrower  qualifies  under  the  consumer 
income  test 

(3)  Borrowers  serving  2  or  more  states. 
If  a  borrower  serves  consumers  in  2  or 
more  states,  the  rate  disparity  test  and 
the  consiuner  income  test  will  be 
determined  on  a  weighted  average  based 
on  the  percentage  of  the  borrower's  total 
consumers  that  are  served  in  each  state. 

(c)  High  density  test.  If  the  average 
number  of  consimiers  per  mile  of  the 
borrower's  total  electric  system  exceeds 
17,  the  interest  rate  cap  will  not  q>pfy 
to  ftmds  used  for  the  purpose  of 
furnishing  or  improving  electric  service 
to  consumers  loorted  in  an  area  that  is 
an  urben  area  at  the  time  of  loan 
approval,  notwithstanding  that  the  area 
must  have  been  deemed  a  rtiral  area  for 


the  purpose  of  qualifying  for  a  loan 
under  this  part.  (See  the  definition  of 
"rural  area"  in  7  CFR  1710.2.)  If  the 
average  number  of  constuners  per  mile 
of  line  of  the  borrower's  total  electric 
system  exceeds  17,  the  borrower  must 
include,  as  a  note  oxi  REA  Form  740c. 
Cost  Estimates  and  Loan  Budget  for 
Electric  Borrowers,  siibmitted  as  part  of 
the  loan  application  for  a  loan  subject  to 
the  interest  rate  cap,  a  breakdown  of 
funds  included  in  the  proposed  loan  to 
furnish  or  improve  service  to  consumers 
located  in  such  urban  areas.  For  such 
borrowers  only  frmds  for  those  (arihtia^ 
serving  consumers  located  outside  an 
urban  area  are  eligible  for  the  interest 
rate  cap. 

•1714J    Hardship  me  leana. 

Except  as  provided  in  para^aph  (d)  of 
this  section,  the  Administrator  wall 
make  an  insured  electric  loan  for 
eligible  purposes  at  the  5  pwcant 
hardship  rate  to  a  borrower  printarily 
engaged  in  providing  retail  electric' 
service  if  the  boDower  meets,  at  the 
time  of  loan  approval,  both  the  rate 
disparity  test  fot  hard^p  and  the 
consumer  income  test  described  in 
paragraph  (a)  of  this  section;  or  the 
extremely  hi^  rates  test  set  forth  in 
paragraph  (b)  of  this  section.  A  loan  at 
the  5  percent  hardship  rate  may  also  be 
made  to  any  borrower  pursuant  to 
paragraph  (c)  of  this  section  who,  in  the 
sole  discretion  of  the  Administrator,  has 
en>erienced  a  severe  hardship.  The 
Administrator  may  not  require  a  loan 
from  a  supplemental  source  in 
connection  with  a  hardship  rate  loan. 

(a)  (1)  Rate  disparity  test  for  hardship. 
The  borrower  meets  this  test  if  its 
average  revenue  per  kWh  sold  is  not  less 
than  120  percent  of  the  average  revenue 
per  kWh  sold  by  all  electric  utilities  in 
the  state  in  which  the  borrower  provides 
service,  and  its  average  residential 
revenue  per  kWh  is  not  less  than  120 
percent  of  the  average  residential 
revenue  per  kWh  sold  by  ail  electric 
utilities  in  the  state  in  which  the 
borrower  provides  service.  To  determine 
whether  a  borrower  meets  this  test,  REA 
will  compare  the  borrower's  average 
total  revenue  and  average  residential 
revenue  with  statewide  data  in  the  table 
of  Average  Revenue  per  Kifowatthoiu- 
for  Electric  Utilities  by  Sector.  Census 
Division  and  State,  in  the  Electric  Power 
Annual  issued  by  die  Energy 
Information  Administration  ofihe 
Department  of  Eneiigy  (DOE),  or  the 
successor  to  this  table.  The  test  will  be 
based  on  the  most  recent  calendar  year 
for  vdiich  full  year  DOE  data  are 
avail^le  at  the  time  of  loan  approval 
and  borrower  data  for  the  same  year. 
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(2)  Consumer  income  test.  The 
borrower  meets  this  test  if  either  the 
average  per  capita  income  of  the 
residents  receiving  electric  service  from 
the  borrower  is  less  than  the  average  per 
capita  income  of  the  residents  of  the 
state  in  which  the  borrower  provides 
service  or  the  median  household  income 
of  the  residents  receiving  electric 
service  from  the  borrower  is  less  than 
the  median  household  income  of  the 
households  in  the  state.  REA  will 
determine  whether  the  borrower 
qualifies  under  this  test  according  to  the 
procedure  set  forth  in  S  1714.7(b)(2). 

(3)  Borrowers  serving  2  or  more  states. 
If  a  borrower  serves  consumers  in  2  or 
more  states,  the  rate  disparity  test  and 
the  consumer  income  tests  will  be 
determined  on  a  weighted  average  based 
on  the  percentage  of  the  borrower's  total 
consumers  that  are  served  in  each  state. 

(b)  Extremely  Wgh  rates  test.  Except  as 
provided  in  this  paragraph,  the 
Administrator  shall  make  an  insured 
electric  loan  at  the  5  percent  hardship 
rate  to  any  borrower  whose  residential 
revenue  exceeds  15.0  cents  per  kWh 
sold.  Residential  revenue  shall  be 
calculated  for  the  most  recent  full 
calendar  year  for  which  data  are 
available  and  shall  include  sales  to  both 
seasonal  and  nonseasonal  consumers.  If, 
at  the  time  of  loan  approval,  the  area  to 
be  served  is  an  urbanized  area 
(notwithstanding  that  the  area  must  be 
deemed  a  rural  area  to  qualify  for  a  loan 
under  this  part  (See  the  definition  of 
"rural  area"  in  7  CFR  1710.2)),  then  the 
borrower  must  satisfy  the  provisions  of 
paragraphs  (a)  and  (d)  of  this  section  to 
qualify  to  the  5  percent  hardship 
interest  rate.  If  at  the  time  of  loan 
approval,  such  area  is  outside  an 
urbanized  area,  the  loan  shall  not  be 
subject  to  the  conditions  and  limitations 
set  forth  in  paragraphs  (a)  and  (d)  of  this 
section. 

(c)  Administrator's  discretion.  The 
Adioinistrator  may  make  a  hardship  rate 
loan  if,  in  the  sole  discretion  of  the 
Administrator,  the  borrower  has 
experienced  a  severe  hardship.  The 
Administrator  shall  consider,  among 
other  matters,  whether  factors  beyond 
the  control  or  substantial  influence  of 
the  borrower  have  had  severe  adverse 
effect  on  the  borrower's  ability  to 
provide  service  consistent  with  the 
purposes  of  the  RE  Act.  and  which 
prudent  management  could  not 
reasonably  anticipate  and  either  prevent 
or  insure  against.  Among  the  factors  that 
may  be  considered  are  system  damage 
due  to  unusual  weather  or  other  natural 
disasters  or  Acts  of  God,  loss  of 
substantial  loads,  extreme  rate  disparity 
compared  to  a  contiguous  utility,  and 
other  factors  that  cause  severe  financial 


hardship.  The  Administrator  will  also 
consider  whether  a  hardship  rate  loan 
will  provide  significant  relief  to  the 
borrower  in  dealing  with  the  severe 
hardship. 

(d)  High  density  test.  Except  as 
provided  in  paragraph  (b)  of  this 
section,  if  the  average  number  of 
consumers  per  mile  of  the  borrower's 
total  electric  system  exceeds  17,  the  5 
percent  hardship  rate  will  not  apply  to 
funds  used  for  the  purpose  of  furnishing 
or  improving  electric  service  to 
consumers  located  in  an  area  that  is  an 
urban  area  at  the  time  of  loan  approval, 
notwithstanding  that  the  area  must  have 
been  deemed  a  rural  area  for  the 
purpose  of  qualifying  for  a  loan  under 
this  part  (See  the  definition  of  "niral 
area"  in  7  CFR  1710.2.)  If  the  average 
number  of  consumers  per  mile  of  line  of 
the  borrower's  total  electric  system 
exceeds  17,  the  borrower  must  include, 
as  a  note  on  REA  Form  740c,  Cost 
Estimates  and  Loan  Budget  for  Electric 
Borrowers,  submitted  as  part  of  the  loan 
application  for  a  loan  at  tne  5  percent 
hardship  rate,  a  breakdown  of  funds 
'  included  in  the  proposed  loan  to  furnish 
or  improve  service  to  consumers  located 
in  urban  arees.  For  such  borrowers  only 
funds  for  those  facilities  serving 
consumers  located  outside  an  urban 
area  are  eligible  for  the  5  percent 
hardship  rate. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0572-1013.) 

f1714J   Prepayment  Off  Ineured  kMita. 

This  section  sets  out  provisions  for 
prepayment  of  insured  electric  loans  at 
face  value.  Provisions  for  discounted 
prepayment  of  REA  loans  are  set  out  in 
7  CFR  part  1786. 

(a)  Municipal  rate  loans.  Loan 
documents  for  municipal  rate  loans 
shall  provide  for  the  following: 

(1)  Prepayment  on  a  rollover  maturity 
date.  All,  or  a  portion  of,  the 
outstanding  balance  on  any  advance 
from  a  municipal  rate  loan  may  be 
prepaid  on  any  rollover  maturity  date 
pursuant  to  §  1714.6(a)(4). 

(2)  Prepayment  on  a  date  other  than 
a  rollover  maturity  date.  A  borrower 
may  elect  at  the  time  of  loan  approval 
to  include  a  prepayment  option  (call 
provision)  that  will  allow  the  borrower 
to  prepay  all.  or  a  portion  of.  the 
outstanding  balance  on  any  advance  on 
a  date  other  than  a  rollover  maturity 
date.  Interest  rates  on  advances  from 
loans  with  a  prepayment  provision  will 
be  increased  as  set  forth  in  §  1714.4(a). 

(b)  Hardship  rate  loans.  Loan 
documents  for  hardship  loans  shall 
provide  that  the  loan  may  be  prepaid  at 
nee  value  at  any  time  without  penalty. 


Ii1714.1fr-1714.49    [Reeerved] 

Dated:  November  30, 1993. 
Bob  |.  Naah, 

Under  Secretary,  Small  Community  and  Rural 
Development 

(FR  Doc  93-30923  Filed  12-1&-93;  9:56  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Admlniatration 

14  CFR  Part  39 

PockM  No.  99-CE-43-AO:  Amendment  3»- 
•764;AD93-24-1S] 

Alrworthlneaa  Directives:  Cessna 
Aircraft  Company  150, 172,  and  180 
Seriea  Alrpianea 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Final  rule. 

SUMMAnv:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  Cessna  Aircraft  Company 
(Cessna)  150. 172.  and  180  series 
airplanes.  This  action  requires  replacing 
the  existing  rheostat  with  one  of 
improved  design  that  is  current-limited 
and  heat-protected.  An  incident  of  an 
in-flight  cabin  fire  involving  a  Cessna 
Model  172  airplane  prompted  this  AD. 
The  fire  was  caused  by  a  short  in  the 
electrical  wiring  controlled  by  the 
instrument  panel  light  dimming 
rheostat.  The  actions  specified  by  this 
AD  are  intended  to  prevent  an  in-flight 
fire  caused  by  the  condition  described 
above. 

DATES:  Effective  February  11. 1994. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
11. 1994. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
the  Cessna  Aircraft  Company,  Customer 
Services.  P.O.  Box  1521.  Wichita, 
Kansas  67201.  This  information  may 
also  be  examined  at  the  Federal 
Aviation  Administration  (FAA),  Central 
Region,  Office  of  the  Assistant  Chief 
Cotmsel,  room  1558, 601  E.  12th  Street, 
Kansas  City,  Missouri  64106;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jose  Flores,  Aerospace  Engineer, 
Wichita  Aircraft  Certification  Office, 
FAA.  1801  Airport  Road.  Mid-Continent 
Airport.  Wichita,  Kansas  67209; 
telephone  (316)  94&-4133:  facsimile 
(316)  945-4407. 
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SUPPI.EMENTARY  INFORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an  AD 
that  would  apply  to  certain  Cessna  150, 
172,  and  180  series  airplanes  was 
published  in  the  Federal  Register  on 
September  24, 1993  (58  FR  49943).  The 
action  proposed  to  require  replacing  the 
existing  rheostat  with  one  of  improved 
design  that  is  oirrent-Iimited  and  heat- 

Erotected.  The  proposed  action  would 
9  accomplished  in  accordance  with 
Cessna  Accomplishment  Instructions 
SEB92-33R1,  Revision  1,  dated  June  25, 
1993. 

Interested  persons  have  been  afforded 
an  opportxmity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

After  careful  review,  the  FAA  nas 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
nor  add  any  additional  burden  upon  the 
public  than  was  already  proposed. 

This  action  is  presented  in  calendar 
time  instead  of  hours  time-in-service 
(TIS)  because  the  condition  occurs 
regardless  of  whether  the  airplane  is 
utilized.  The  condition  is  based  on 
deeign  and  not  on  the  number  of  liours 
the  airplane  has  been  utilized.  For 
example,  the  chances  of  a  short  in  the 
electrical  vming  controlled  by  the 
instrument  panel  light  dimming  rheostat 
is  the  same  for  airplanes  that  have 
accumtilated  5,000  hours  time-in- 
service  (TIS)  or  10  hours  TIS.  For  these 
reasons,  the  airplane  operator  will  have 
6  calendar  months  to  comply  with  the 
reouired  action. 

the  FAA  estimates  that  12.994 
airplanes  in  the  U.S.  registry  wriU  be 
affected  by  this  AD.  that  it  will  take 
approximately  1  workhour  per  airplane 
to  accomplish  the  required  action,  and 
that  the  average  labor  rate  is 
approximately  $55  an  hour.  Parts  cost 
approximately  $55  per  airplane.  Based 
on  these  figures,  the  total  cost  impact  of 
the  AD  on  U.S.  operators  is  estimated  to 
be  $1,429,340.  This  figure  is  based  on 
the  assumption  that  none  of  the  affected 
airplane  operators  have  accomplished 
the  required  action. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 


not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regiilatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  E)ocket  at  the  location  provided 
under  the  caption  "ADDRESSES". 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safaty.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regtilations  as 
follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423: 49  U.S.C  106(g);  and  14  CFR 
11.89. 

139.13    [AnMnded] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  AD: 

93-24-15  Cessna  Aircraft  Company: 

Amendment  39-8764;  Docket  No.  93- 
CE-43-AD. 

Applicability:  The  following  model  and 
serial  number  airplanes,  certificated  in  any 
categoiy: 


Models 


Models 

Serial  numbers 

150F,  150Q,  150H, 

15061533  through 

andtSOJ. 

15071128. 

F150F.  F150Q. 

F150-0001  Vwough 

F150H,  andFISOJ. 

F1 50-0529. 

172E. 172F.  172Q. 

17250573  through 

172H,  1721.  and 

17259223. 

172K  (T-41A). 

F172E,  F172F, 

F172-0019  through 

F172Q.andF172H. 

F1 7200754. 

FR172E,  FR172F. 

FR1720000Hhrough 

andFR172Q. 

FR17200225. 

leOH  and  180J 

18051446  through 

18052384. 

1850,  185E,  and 

185F. 
R172E,  R172F. 

R172Q,  and  R172H 

(T-41B.  T-41C. 

andT-41D). 


Serial  numbers 


185-0777  through 

18502310. 
R1 72-0001  through 

R1 72-0452. 


Compliance:  Required  within  the  next  6 
calendar  months  after  the  effective  data  of 
this  AD,  unless  already  accomplished. 

To  prevent  an  in-flight  fire  caused  by  a 
short  in  the  electrical  wiring  controlled  by 
the  instnunent  panel  light  dimming  rtieostat, 
accomplish  the  following: 

(a)  Replace  the  existing  Instrument  panel 
light  dimming  rheostat  with  one  of  improved 
design  that  is  current-limited  and  heat- 
protected,  part  number  RD-0O15H-16O0,  in 
accordance  with  Cessna  Accomplishment 
Instructions  SEB92-33R1,  Revision  1,  dated 
June  25, 1993. 

(b)  Special  flight  pennits  may  be  issued  in 
accordance  vfiih  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(c)  An  alternative  method  of  compliance  at 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Wichita  Aircraft 
Certification  Of&ce,  ISOl  Airport  Road, 
Room  100,  Mid-Continent  Airport.  Wichita. 
Kansas  67209.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Wichita  Aircraft  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Wichita  Alraaft 
Certification  Office. 

(d)  The  replacement  required  by  this  AD 
shall  be  done  in  accordance  with  Cessna 
Accomplishment  Instructions  SEB92-33R1, 
Revision  1,  dated  June  25. 1993.  This 
Incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C  552(a]  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Cessna 
Aircraft  Company,  P.O.  Box  7704,  Wichita, 
Kansas  67277.  Copies  may  be  inspected  at 
the  FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  room  1558, 601  E. 
12th  Street.  Kansas  City,  Missouri,  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street  NW.,  suite  700,  Washington, 
DC 

(e)  This  amendment  (39-8764)  becomes 
efiective  on  February  11, 1994. 

Issued  in  Kansas  Qty,  Missouri,  on 
December  7, 1993.  j^ 

Barry  D.  CloBenti. 

Manager.  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

[FR  Doc  93-30422  Filed  12-17-93;  8:45  am) 

saiMQ  coot  4»1»-1»-U 
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14CFRPMt39 

[Doom  No.  M-MM-ei-AO; 
3».t7f7:AOS3-2S-01] 


AlfworttUneee  MreetlvM;  De  I 
Model  DHC-»-311  SeriM  Alrptanec 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  nila. 


tUMMART:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  de  Havilland 
Model  DHC-8-311  series  airplanes,  that 
requires  repetitive  inspections  to  detect 
fatigue-related  cracking  on  the  rear  face 
of  the  underwing  during  angles,  and 
replacement  of  cracked  parts.  A 
terminating  action  is  also  provided, 
which,  if  accomplished.eliminates  the 
need  for  repetitive  inspections.  This 
amendment  is  prompted  by  a  report 
indicating  that,  during  manufacture,  a 
batch  of  titanium  fairing  angles  was 
improperly  reworked,  resulting  in 
reouced  fatigue  durability.  The  actions 
specified  by  this  AD  are  intended  to 
pievent  failure  of  the  underwing  fairing 
angles,  which  co\ild  resuh  in  reduced 
structural  integrity  of  the  wing-to- 
fusekge  attachment 
DATES:  Effective  January  19. 1994. 

The  incorporation  by  reference  of 
certain  publications  listed  In  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Roister  as  of  January  19, 
1994. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  de  Havilland.  Inc.  Carratt 
Boulevard.  Downsview.  Ontario  M3K 
1Y5,  Canada.  This  Information  may  be 
examined  at  the  Federal  Aviation 
Administration  [FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue.  SW..  Renton. 
Washington:  or  at  the  FAA.  Engine  and 
Propeller  Directorate.  New  York  Aircraft 
Certification  Office,  181  South  Franklin 
Avenue,  room  202,  Valley  Stream.  New 
York;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street  NW.. 
suite  700,  Washington.  DC 
FOR  RJRTMER  MFORUATKM  CONTACT:  Jon 
Hjelm.  Aerospace  Engineer.  Airframe 
Branch.  ANE-172.  FAA.  Engine  and 
Propeller  Directorate.  New  York  Aircraft 
Certification  Office,  181  South  Franklin 
Avenue,  room  202,  Valley  Stream.  New 
York  11581;  telephone  (516)  791-6220; 
fax  (516)  791-9024. 
SUPPt^MENTARY  INFORMATX)N:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  R^ulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  de  Havilland 
Model  DHC-»-311  series  airplanes  was 


published  In  the  Federal  Eagiatcr  on 
August  16, 1993  (58  FR  43304).  That 
action  proposed  to  require  repetitive 
detailed  visual  Inspections  to  detect 
fatigue-related  cracking  on  the  rear  face 
of  the  left-  and  right-hand  underwing 
fairing  angles  (arigle-to-angle  wing 
attachment  fittings),  and  replacement  of 
cracked  fairing  angles  with  new.  non- 
reworked  fairing  angles. 

Interested  persons  have  been  afforded 
an  opportxmity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supports  the 
proposed  rule. 

Mer  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

The  FAA  estimates  that  1  airplane  of 
U.S.  registry  will  be  affected  by  this  AD. 
that  it  will  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
later  rate  is  $55  per  work  hour.  Based 
on  these  figures,  the  total  cost  impact  of 
the  AD  on  U.S.  operator*  is  estimated  to 
be  $55  per  airplane.  This  total  cost 
figure  assimies  that  no  operator  has  yet 
accomplished  the  requirements  of  this 
AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism  •• 

implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regv-latory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket  A  copy 
of  it  may  be  (Atained  from  the  Rules 
I)ocket  at  the  location  provided  under 
the  caption  ADDRESSES. 


List  of  Subiecti  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  refer«ioe. 
Safety. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  3»-AIRW0RTHiNESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continxies  to  read  as  follows: 

Aolhority:  49  US.C  1354(a),  1421  and 
1423;  49  U.S.C  106(g);  and  14  CFR  1189. 

139.13   [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

9'  -25-01  De  Havilland,  Inc.:  Amendment 
39-8767.  Docket  93-NM-fll-AD. 

Applicability:  Model  DHO»-311  leries 
airplanes,  serial  numbers  240  through  279 
Inclusive,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  foilure  of  the  left-  and  right- 
hand  underwing  talring  angles,  which  could 
result  in  reduced  structural  Integrity  of  the 
wing-to-fuselage  attachment,  accompUsh  the 
following: 

(a)  Prior  to  the  accumulation  of  6,830  total 
landings,  or  within  100  landings  after  the 
effective  date  of  this  AD.  whichever  occurs 
later,  perform  a  detailed  visual  inspection  to 
detect  cracking  on  the  rear  face  of  the  left- 
and  right-hand  underwing  fairing  angles, 
having  part  number  85350927.  in  accordance 
with  de  Havilland  Alert  Service  Bulletin  S.B. 
A8-53-46.  Revision  'A',  dated  May  25, 1993. 

(1)  If  no  cracked  fairing  angle  is  found, 
repeat  the  Inspection  thereafter  at  intervals 
not  to  exceed  6,930  landings,  In  accordance 
with  the  service  bulletirL 

(2)  If  any  cracked  fairing  angle  is  found, 
prior  to  farther  flight,  replace  the  cracked 
fairing  angle  with  a  new,  non-reworked 
fairing  angle,  having  part  number  85350927- 
107SP  or  85350927-108SP,  in  accordance 
with  the  service  bulletiiL 

(b)  Replacement  of  the  currently-installed 
left-  and  right-hand  underwing  fairing  angles 
with  new,  non-reworked  fairing  angles, 
having  part  number  85350927-107SP  or 
85350927-108SP,  in  accordance  with  de 
Havilland  Alert  Service  Bulletin  SB.  A8-53- 
46,  Revision  'A',  dated  May  25, 1993. 
constitutes  terminating  action  for  the 
repetitive  inspection  requirement  of 
paragraph  (a)(l]  of  this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office  (ACX)),  FAA, 
Engine  and  Propeller  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  oKiunents  and  then 
send  it  to  the  Manager,  New  York  AGO. 

Note:  Information  concerning  the  existence 
of  apiooved  altenutlve  methods  of 
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compliance  with  this  AD,  if  any,  may  be 
obtained  fibm  the  New  York  AGO. . 

(d)  Special  flight  permits  may  be  Issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accoinplished. 

(e)  The  insp>ections  and  replacement  shall 
be  done  in  accordance  with  de  Havilland 
Alert  Service  Bulletin  S.B.  AS-53-46. 
Revision  'A',  dated  May  25, 1993.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C  5S2(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  de 
Ha%rilland,  Inc..  Carratt  Boulevard, 
Downsview,  Ontario  M3K  1Y5,  Canada. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Llnd 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
FAA.  Engine  and  Propeller  Directorate,  New 
York  Aircraft  Certification  Office,  181  South 
Franklin  Avenue,  room  202,  Valley  Stream, 
New  York;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC 

(f)  This  amendment  becomes  effective  on 
January  19. 1994. 

Issued  in  Renton,  Washington,  on 
December  9, 1993. 
BUI  K.  Boxwell. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  93-30550  Filed  12-17-93: 8:45  am] 
BMUNQ  COOC  4aiO-1S-P 


14  CFR  Part  39 

[Dodcat  Na  90-NM-12»-AO:  Amendment 
39-8768;  AD  93-25-02] 

Alrworthlneet  Directives;  de  Havilland, 
Inc.,  Model  DHC-8-100  and  DHC-8- 
300  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  de  Havilland 
Model  DHC-»-100  and  DHC-8-300 
series  airplanes,  that  requires 
inspections  of  the  flap  primary-drive 
torque  tube  system  to  detect  cracks, 
operational  checks  of  the  torque  sensor 
to  detect  malfimctions,  and  replacement 
with  serviceable  parts,  if  necessary.  This 
amendment  also  requires  the  eventual 
Installation  of  modifications  that  would 
constitute  terminating  action  for  the 
repetitive  inspections,  lliis  amendment 
is  prompted  by  reports  of  feilure  of  the 
flap  torque-tube  at  the  splined  coupling 
due  to  improper  heat  treatment  in  a 
certain  batch  of  parts,  and  a  report  of  a 
malfunctioning  torque  sensor  ia  the 
secondary-drive  system.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  failure  of  the  flaps  to  deploy 


symmetrically,  which  could  cause  a 
reduction  in  roll  control  effectiveness. 
DATES:  Effective  January  19, 1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  19. 
1994. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  de  Havilland.  Inc.,  Garrett 
Boulevard,  Downsview,  Ontario  M3K 
1Y5,  Canada.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administretion  (FAA).  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue  SW.,  Renton, 
Washington;  or  at  the  FAA,  Engine  and 
Propeller  Directorate,  New  York  Aircraft 
Certification  Office,  181  South  Franklin 
Avenue,  room  202.  Valley  Stream,  New 
Yoric;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street  NW.. 
suite  700,  Washington,  DC. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Michele  Maurer,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANE- 
173,  FAA.  Engine  and  Propeller 
Directorate,  New  York  Aircrafl 
Certification  Office,  181  South  Franklin 
Avenue,  room  202,  Valley  Stream,  New 
York  11581;  telephone  (516)  791-6427; 
fax  (516)  791-9024. 
SUPPLEMENTARY  MFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  de  Havilland 
Model  DHC-A-100  and  DHC-&-300 
series  airplanes  was  published  as  a 
supplemental  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  on  June  7, 1993  (58  FR  31917). 
That  action  proposed  to  require 
inspections  of  the  flap  primary-drive 
torque  tube  system  to  detect  cracks, 
operational  checks  of  the  torque  sensor 
to  detect  malfunctions,  and  replacement 
with  serviceable  parts,  if  necessary.  That 
action  also  proposed  to  require  the 
eventual  installation  of  certain 
modifications  that  would  constitute 
terminating  action  for  the  repetitive 
inspections  and  operational  checks. 

Interested  persons  have  been  afforded 
an  dpportimity  to  participate  in  the 
makiiig  of  this  amendment.  E)ue 
consideration  has  been  given  to  the 
sii^le  comment  received. 

Tne  commenter  supports  the 
proposed  rule. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Tne  FAA  estimates  that  100  airplanes 
of  U.S.  registry  will  be  affected  by  this 


AD,  that  it  will  take  approximately  12 
work  houn  per  airplane  to  accomplish 
the  required  inspections  and  functional 
checks.  Installation  of  Modifications/ 
1473  will  entail  2  work  hours  per 
airplane  to  accomplish,  and  required 
parts  will  cost  approximately  $248  per 
airplane.  Installation  of  Modifications/ 
0803  will  entail  approximately  19  work 
hours  p>er  airplane  to  accomplish,  and 
required  parts  will  cost  approximately 
$3,710  per  airplane.  Installation  of 
Modification  8/1649  will  entail 
approximately  5  work  hours  per 
airplane  to  accomplish,  and  required 
parts  will  cost  approximately  $4,680  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operatore  is  estimated  to  be  $1,072,800, 
or  $10,728  per  airplane.  This  total  cost 
figure  assimies  that  no  operator  has  yet 
accomplished  the  requirements  of  this 
AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  oathe 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  nimiber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  "ADDRESSES." 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incotporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  .-- 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 
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PART  39-AIRWORTHINESS 
DfftCCnVES 

1.  Hm  auUuvity  dtatioo  for  part  39 
continues  to  read  as  follows: 

AadMrity:  49  U.&C  Api>.  13S4(«).  1421 
and  1423: 49  U.S.C  106(g):  and  14  CFR 
11.89. 

IM.13   (Amandadl 

2.  Section  39.13  is  amended  by 
adcUng  tbe  following  new  airworthiness 
directive: 

93-25-02  D«  HaTilUnd:  Ameodment  39- 
876*.  Dockat  90-NM-129-AD. 

ApplicMlity:  Model  DHC-8-100  and 
DHC-*-300  series  airplanes,  having  serial 
numbers  3  through  293.  certificated  In  any 
categcvy. 

Compliance:  Required  as  Indicatad,  unless 
accomplished  previoiuly. 

To  prevent  asymmetrical  flap  deployment, 
accomplish  the  follo%mg: 

(a)  For  airplanes  having  serial  numbers  3 
through  231,  233.  235,  237,  and  243:  Within 
300  hours  time-in-«arvice  after  the  effective 
date  of  this  AD,  accomplish  the  procedures 
specified  in  paragraphs  (aKD.  (a)(2).  (aX3). 
and  (a)(4)  of  this  AD: 

(1)  Locate  and  inspect  the  flap  twimaiy- 
drive  torque  tubes  to  determine  if  parts 
having  the  part  numbers  (PfU)  and  serial 
numhefs  (S/N)  listed  ia  Table  1,  below,  are 


Table  1 


Table  2 


TorqustubePM 
series 


734187 
734378 
734380 
734382 
734384 


734388 
734388 


Torque  tube  S/N 


125  through  171. 
129  through  isa 
127  ttwough  166. 
211ttMough322. 
153tirou(|^l88and 

226  twough  235. 
19S  through  286. 
160  through  177. 


Sundstrand 

tubeP/N 

series 


(2)  If  any  torque  tube  listed  in  Table  1  ia 
installed,  prior  to  further  flight,  remove  the 
through-bolt  torn  the  splined  coupling  on 
each  end  of  the  torque  tube  and,  using  a  lOX 
magnifying  glass,  perform  a  detailed  visual 
Inspection  of  the  area  around  the  bolt  holes 
for  cracks. 

(3)  If  a  splined  coupling  is  found  to  be 
cracked  on  a  particular  torque  tube,  prior  to 
further  flight,  accomplish  either  paragraph 
(a)(3)(i)  or  (aK3)(il)  of  this  AD: 

(i)  Replace  the  splined  couplings  on  that 
torque  tube  in  accordance  with  the 
accomplishment  instructions  in  the 
appropriate  Sundstrand  Service  Bulletin 
specified  in  Table  2,  below,  and  re-identify 
the  torque  tube  as  Indicated.  Marking  the 
service  bulletin  number  on  the  rod  with 
indelible  ink  will  satisfy  this  re-identification 
requirement  Or 

(ii)  Replace  the  particular  torque  tube  with 
a  serviceable  unit. 

Note:  Some  torque  tubes  have  oim  splined 
coupling,  while  others  have  two. 


734187 
734378 
734380 
734382 
734384 
734386 
734388 


Sunasvana  mn 
seivtee  buMn  No. 


734187-27-A2.  Rev. 
1.  dated  Septam- 
barlS.  1990. 

734378-27-A3,  Rev. 
1.  dated  January 
25. 1991. 

734380-27-A2.  Rev. 
1,  dated  Septem- 
ber 15. 1990      " 

734382-27-A3.  Rev. 
1,  ddsd  Septem- 
ber IS.  1880. 

734384-27-A2.  Rev. 
1.  dated  Septem- 
ber IS.  1990. 

7343e6-27-A2,  Rev. 
1,  deled  Septem- 
ber 15. 1980. 

734388-27-A1.  Rev. 
1,  deled  Seplanv 
ber  15. 1990. 


Post- 
modl- 


Mentf- 


Z7-M 
27-A3 
27-A2 
27-A3 
27-A2 
27-A2 
2^-AI 


(4)  Upon  reassembly,  install  the  through- 
bolt,  and  torque  to  between  20  and  25  in-lb. 

(b)  For  airplanes  having  serial  numbers  3 
through  231. 233,  235. 237,  and  243.  Within 
000  hours  tlme-in-eervice  after  the  effective 
date  of  this  AD.  replace  all  splined  couplings 
(which  have  not  been  replaced  In  accordance 
with  paragraph  (a)(3Ni)  or  (a)(3Xii)  ofthU 
AD)  on  torque  tutws  identified  in  Table  1. 
above,  in  accordance  with  the 
occompUshment  instructions  in  the 
appropriate  Sundstrand  Service  Bulletin 
specified  in  Table  2.  above.  Re-identify  the 
torque  tubes  as  indicated.  Markinc  the 
service  bulletin  number  on  the  rod  with 
indelible  ink  vrill  satisfy  this  re-identificatian 
requirement. 

(c)  For  airplanes  having  serial  numbers  3 
through  293:  Within  300  hours  time-in-    ^ 
service  after  the  effective  date  of  this  AD.  and 
thereafter  at  intervals  not  to  exceed  300  hours 
time-in-service,  accomplish  the  following 
visual  inspection  procedure  of  the  flap 
primary-drive  torque  tube  system  and  the 
flap  seoondary-drive  flex  shiafi  system: 

(1]  Extend  flaps  fully. 

(2)  Conduct  a  general  visual  inspection  of 
the  flap  primary-drive  torque  tubes  over  their 
entire  length  for  fracture,  rubbing,  and  wear. 

(3)  Damaged  torque  tubes,  or  torque  tubes 
exhibiting  wear  greater  than  0.010  inch  in 
depth  or  180  degrees  around  the 
circumference,  must  be  replaced  with 
serviceable  torque  tubes  prior  to  further 
flight. 

(4)  Conduct  a  general  visual  inspection  of 
the  flap  secondary-drive  flex  outer  sheath 
casing  for  permanent  deformation  (kinks),  or 
evidence  of  excessive  heal  of  the  outer 
braided  sheath,  melting  of  the  outer  plastic 
sheath  (if  installed),  or  any  discoloration  of 
the  anodic  film  on  the  casing  ferrules. 

(5)  If  any  of  the  conditions  specified  in 
paragraph  (c)(4)  of  this  AD  exist,  the 
secondary  drive  assemblies  must  be  replaced 
with  serviceable  units  prior  to  farther  flight. 


(d)  For  airplanes  having  serial  numbers  3 
through  293:  Within  600  hours  time-in- 
ttrvice  after  the  aftsctive  data  of  this  AD. 
unlMS  previously  accomplished  within  the 
last  600  hours  time-In-service:  and  thereafter 
at  intervals  not  to  exceed  1.200  hours  time- 
in-service;  accomplish  the  procedures 
specified  in  paragraphs  (d)(1)  and  (dM2)  of 
this  AD: 

(1)  Perform  an  operational  check  of  the 
tort]ue  sensor  in  accordance  with  the 
following  service  documents,  as  appropriate: 

(1)  For  Model  DHC-ft-100  series  airplanes: 
Maintenance  Program  Task  2750/11  (refer  to 
DASH  8  Maintenance  Program 
Supplementary  Information,  PSM  1-8-7, 
Volume  2,  Procedures  27,  dated  March  30. 
1990). 

(U)  For  Model  DHC-8-300  series  airplanes: 
Maintenance  Program  Task  2750/11  (refsr  to 
DASH  8  Maintenance  Program 
Supplementary  Information.  PSM  1-83-7, 
Volume  2.  Procedures  27.  dated  December 
21. 1988). 

(2)  Any  torque  sensor  found 
malfonctioning  or  jammed  must  be  replaced 
%vith  a  serviceable  unit  prior  to  further  fligbt 

(e)  For  airplanes  having  serial  numbers  3 
through  293:  Within  2,000  hours  time-in- 
service  after  the  effective  date  of  this  AD,  or 
within  9  months  after  the  effective  date  of 
this  AD,  whichever  occurs  first,  modify  the 
wing  flap  system  by  installing  Modification 
8/1473  in  accordance  vrith  de  Havilknd 
Service  Bulletin  S.B.  8-54-16,  Revision  'A*, 
dated  October  26, 1990;  Modification  8/0803 
in  accordance  with  de  Havilland  Service 
Bulletin  S.B.  8-27-47,  Revision  'A',  dated 
July  6, 1990;  and  Modification  8/1649  In 
accordance  with  de  Havilland  Service 
Bulletin  SB.  8-27-*l,  dated  October  25, 
1991.  Installation  of  these  modificatlotts 
constitutes  terminating  action  for  the 
requiremenU  of  paragraphs  (c)  and  (d)  of  this 
AD. 

(0  InsUllaHon  of  Modlficstioo  8/1473  in 
accordance  with  de  Havilland  Service 
Bulletin  SB.  8-54-16,  Revision  'A',  dated 
October  26. 1990;  Modification  8/0603  la 
accordance  with  de  Havilland  Service 
Bulletin  S.B.  8-27-47,  Revision  'A',  dated 
July  6. 1990;  and  Modification  871649  In 
accordance  with  de  Havilland  Service 
Bulletin  S.B.  8-27-61,  dated  October  25, 
1991;  constihites  terminating  action  for  the 
requirements  of  paragraphs  (c)  and  (d)  of  this 
AD. 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office  (ACQ).  Operators 
shall  submit  their  requesU  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  ACQ 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  AGO. 

(h)  Special  flight  permiu  may  be  Issued  In 
accordance  with  FAR  21.197  and  ^1.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(i)  The  replacements  and  re-ldentlflcation 
shall  be  done  In  accordance  with  the 
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following  Sundstrand  Alart  servlca  bulletins, 
which  contain  the  specified  eSsctive  pages: 


Sendee  buleiin  referenced  end  dale 


734187-27-A2.  Reviston  1,  September  15. 1990 


734378-27-A3.  Reviskm  1.  January  25. 1991  .... 
734380-27-A2.  Revision  1,  Septen4)er  15. 1990 

734382-27-A3.  Revtskin  1.  September  15, 1990 

734384-27-A2,  Revision  1,  September  15, 1990 

734386-27-A2,  Revision  1.  September  15. 1980 

7343ea-27-A1.  Reviston  1.  September  IS.  1990 


PaQe  No. 


1-3,6-7 

4-5 

1-7 

1-3,6-7 
4-6  _.>.. 
1-a,»-7 

4-5  . 

1-3,6-7 

4-6 

1-3^6-7 

4-6 

1-3.6-7 


nwiviun  Wvi 

shown  on 
page 


Origin^ 

GfigMj" 

Ofiginei" 

Oftginci" 

Or^neil 

unginai 


Date  stwwn  on  pege 


September  15. 1990. 
October  20, 1988. 
Jenuery  25, 1991 
September  15,  1990. 
October  20,  1989. 
September  15.  1990. 
October  20, 1989. 
September  15, 1990. 
October  20, 1989. 
September  15, 1990. 
October  20,  1989. 
September  15, 1990. 
October  20, 1988. 


II 

The  modificatioos  shall  be  done  In 
accordance  with  de  Havilland  Service 
Bulletin  S.B.  8-54-16.  Revision  'A',  dated 
October  26, 1990;  de  Havilland  Service 
Bulletin  SB.  8-27-47,  Revision  'A',  dated 
July  6. 1990;  and  de  Havilland  Service 
Bulletin  S.B.  8-27-61.  dated  October  25. 
1991.  This  Incorporation  by  rafereace  vfas 
approved  by  the  Director  of  the  Fadcrel 
Register  in  accordance  with  5  U.S.C  5S2(a) 
and  1  CFR  Part  51.  Copies  may  be  obtained 
from  de  Ha'rilland.  Inc..  Gsrratt  Boulevard, 
Downsview,  Ontario  M3K 1Y5.  Canada. 
Copies  may  be  Inspected  at  the  FAA. 
Transport  Airplane  Dtrectarato,  1601  lind 
Avenue.  SW..  Renton.  Washington:  or  at  the 
FAA,  Engine  and  Propeller  Dlrectarate,  New 
York  Aircraft  Certification  0£Bce.  ISf  South 
Frai^din  Avenue,  Room  202,  Valley  Stream. 
New  York;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street  NW.,  suite 
700.  Washington.  DC 

m  This  amendment  becomes  effective  on 
January  19, 1994. 

Issued  in  Renton,  Washington,  on 
December  9. 1993. 
Bill  R.  Boxwell, 

Acting  ManagBr,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  93-30551  Piled  12-17-93;  8:45  amj 
BMJJNQ  COOC  4S10-1>-e 


14  CFR  Part  39 

[Docket  No.  93-Niyi-104-AD;  Amendment 
39-8769;  AO  93-25-03] 

Alrworthineea  Dtractlves;  iarael 
Aircraft  Inditetrlea  Ltd.  Model  1121  and 
1123  Serlea  Alrpianea 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUbCiARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Israel  Aircraft 
Industries  Ltd.  Model  1121  and  1123 
series  airplanes,  that  requires  an 
InapectioD  to  detect  drnnagn  of  the  %ring 


lower  center  skin,  lower  aft  sldn,  and 
rear  spar  under  the  main  landing  gear 
(MLG)  wheel  fairings;  measurement  and 
repair  of  damaged  parts;  and  rework  of 
the  MLG  wheel  fairing  ribs.  This 
amendment  is  prompted  by  reports  of 
chafing  of  the  stiffening  ribs  of  the  MLG 
wheel  fairings  into  the  lower  wing  skins 
and  aft  spar.  Hie  actions  specified  by 
this  AD  are  intended  to  prevent  reduced 
structtiral  integrity  of  the  wings. 
DATES:  Effective  January  19, 1994. 

The  incorp<»ation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Directtn' 
of  the  Federal  Raster  as  of  January  19. 
1994. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Astra  Jet  Corporation,  Technical 
Publications,  77  McCullough  Drive, 
suite  11.  New  Castle,  Delaware  19720. 
This  informatiGn  may  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Transport  Airplane  Directorate, 
Rules  Docket.  1601  Lind  Avenue.  SW.. 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  J.  Dulln,  Aerospace  Enginew. 
Standardization  Branch,  ANM-113, 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2141;  fax  (206)  227-1320. 
SUPPlfMENTARY  INFORMATION:  A 
proposal  to  amend  pari  39  of  the  Federal 
Aviation  RegiUations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  Israel  Aircraft 
Industries  Ltd.  Model  1121  and  1123 
series  airplanes  was  published  in  the 
Federal  Register  on  September  1, 1993 
(58  FR  46137).  That  action  proposed  to 
require  a  one-time  visual  inspection  to 
detect  damage  of  the  wing  loMrer  center 
skin,  lower  aft  skin,  and  rear  spar  tinder 


the  left-  and  right-hand  MLG  wheel 
firings;  measurement  and  repair  of 
damaged  parts;  and  rework  of  the  MLG 
wheel  fainng  ribs. 

Interested  persons  have  been  afibrded 
an  opporttmity  to  participate  in  the 
making  of  this  amendment  Due 
consideration  has  been  given  to  the 
single  comment  received. 

Tne  commenter  supports  the 
proposed  rule. 

AJter  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Tne  FAA  estimates  that  45  airplanes 
of  U.S.  registry  will  be  affected  bv  this 
AD.  that  it  will  take  approximately  20 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $55  per  woric  hour. 
The  cost  of  required  parts  is  expected  to 
be  negligible.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $49,500,  or 
$1,100  per  airplane.  This  total  cost 
figure  assumes  that  no  operatm  has  yet 
accompUshed  the  reqtiirements  of  this 
AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  A.ssessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not^a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  PoUdes  and  Procedures  (44 
FR  11034,  Fdvuary  26. 1979);  and  (3) 
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will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
\he  caption  "ADDRESSES. " 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a).  1421 
and  1423, 49  U.S.C  106(g);  and  14  CFR 
11.89. 

139.13    [Ainwidad] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-2S-03  Israel  Aircraft  Induxtiiaa  (lAI) 
Ltd.:  Amendment  39-8769.  Docket  93- 
NM-104-AD. 

Applicability:  Model  1121  series  airplanes, 
serial  numbers  071  through  106  inclusive, 
and  108  through  150  inclusive;  and  Model 
1123  series  airplanes,  serial  number  107; 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  structural  integrity  of 
the  wings,  accomplish  the  following: 

(a)  Within  SO  hours  time-in-service  after 
the  effective  date  of  this  AD,  remove  the  lefl- 
and  right-hand  main  landing  gear  (MLG) 
wheel  fairings,  and  perform  a  visual 
inspection  to  detect  damage  of  the  wing 
lower  center  skin,  lower  aft  skin,  and  rear 
spar  under  the  fairings,  in  accordance  with 
Israel  Aircraft  Industries  Ltd.  (1121 
Commodore  )et)  Service  Bulletin  SB  1121- 
57-018  (for  Model  1121  series  airplanes), 
dated  November  25, 1992;  or  Israel  Aircraft 
Industries  Ltd.  (1123-Westwind)  Service 
Bulletin  SB  1123-57-035  (for  Model  1123 
series  airplanes),  dated  November  25, 1992; 
as  applicable. 

(1)  If  no  damage  Is  detected,  prior  to 
further  flight,  rework  the  MLG  wheel  {airing 
ribs  and  reinstall  the  left-  and  right-hand 
MLG  wheel  fairings,  in  accordance  with  the 
applicable  service  bulletin. 

(2)  If  any  damage  is  detected,  prior  to 
further  flight,  measiire  the  depth  of  the 
damage,  repair  any  damage  found,  rework  the 


MLG  wheel  fairing  ribs,  and  reinstall  the  left- 
and  right-hand  MLG  wheel  foirings,  in 
accor&noe  with  the  applicable  service 
bulletin. 

(b)  If  any  crack  is  detected  during  the 
repair  reauired  by  paragraph  by  paragraph 
(a)(2)  of  tnis  AD,  prior  to  further  flight,  repair 
in  accordance  with  a  method  approved  by 
the  Manager,  Standardization  Branch,  ANM- 
113,  FAA,  Transport  Airplane  Directorate. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  tbe  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standudization  Branch, 
ANM-113. 

(d)  Special  flight  pennits  may  be  issued  In 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(e)  liia  actions  shall  be  done  in  accordance 
%vith  Israel  Aircraft  Industries  Ltd.  (1121 
Commodore  Jet)  Service  Bulletin  SB  1121- 
57-018,  dated  Novemlwr  25, 1992;  or  Israel 
Aircraft  Industries  Ltd.  (1123-We8twlnd) 
Service  Bulletin  SB  1123-57-035,  dated 
November  25, 1992;  as  applicable.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.Q  552(a)  and  1  CFR 
paii  51.  Copies  may  be  obtained  from  Astra 
Jet  Corporation,  Technical  PubUcaUons,  77 
McCullough  Drive,  suite  11,  New  Castle, 
Delaware  19720.  Copies  may  t>e  Inspected  at 
the  FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Ronton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700.  Washington,  DC 

(f)  This  amendment  becomes  effective  on 
January  19. 1994. 

Issued  in  Renton,  Washington,  on 
December  10, 1993. 
BiU  R.  BoxwaU. 

Acting  Manager.  Transport  Airplane 
Dinctorate,  Aircraft  Certification  Service. 
(FR  Doc.  93-30650  Filed  12-17-93;  8:45  am] 
MLUNQ  cooe  4aio-is-r 


14  CFR  Part  39 

[Decim  No.  92-CE-62-AO:  AmendnMot  39- 
S774;  AD  93-25-08] 

AlrworthitMsa  DIrectivea:  Piper  Aircraft 
Corporation  PA31  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 


applies  to  certain  Piper  Aircraft 
dorporation  (Piper)  PA31  series 
airplanes.  This  action  requires  replacing 
the  main  landing  gear  (MLG)  actuator 
reinforcement  bracket  with  a  part  of 
improved  design.  Reports  of  cracked 
MLG  actuator  reinforcement  brackets  on 
several  of  the  affected  airplanes, 
including  a  report  of  the  MLG  extending 
when  not  selected  and  while  the 
airplane  was  in  flight,  prompted  this 
AD.  The  actions  specified  by  this  AD  are 
intended  to  prevent  the  MLG  from 
extending,  when  not  selected  and  while 
the  airplane  is  in  flight,  because  of 
actuator  reinforcement  bracket  failure, 
which  could  result  in  substantial 
airplane  damage  or  loss  of  control  of  the 
airplane. 

DATES:  Effective  February  11. 1994. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
11, 1994. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
the  Piper  Aircraft  Corporation. 
(Customer  Services,  2926  Piper  Drive, 
Vero  Beach,  Florida  32960.  This 
information  may  also  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Centi^l  Region.  Office  of  tiie 
Assistant  Chief  Ck)im8el.  room  1558,  601 
E.  12th  Street.  Kansas  City,  Missouri 
64106;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Sti«et,  NW., 
suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Charles  Perry,  Aerospace  Engineer. 
FAA,  Atlanta  Aircraft  Certification 
Office,  1669  Phoenix  Parkway,  Suite 
210C.  Atlanta.  Cieorgia  30349;  telephone 
(404)  991-2910;  facsimile  (404)  991- 
3606. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regtilations  to  include  an  AD 
that  would  apply  to  certain  Piper  PA31 
series  airplanes  was  published  in  the 
Federal  Register  on  March  16. 1993  (58 
FR  14184).  The  action  proposed  to 
require  replacing  any  MLG  actuator 
reinforcement  bracket  having  part 
number  (P/N)  40776-00  witii  a  MLG 
actuator  reinforcement  bracket  of 
improved  design.  P/N  73786-02.  The 
proposed  actions  would  be 
accomplished  in  accordance  with  Piper 
SB  No.  923.  dated  August  16, 1989. 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  one 
comment  received. 

The  commenter  states  that  the  FAA's 
basic  premise  for  the  proposed  AD  is 
invalid.  This  commenter  explains  that, 
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since  the  MLG  is  held  in  the  up  positimi 
mechanically  and  the  hydrauhc  system 
is  of  en  open  design  (no  pressure  in  the 
up  and  down  positions),  then  a  cracked 
MLG  actuator  bracket  cotild  not  cause 
the  MLG  to  inadvertently  extend 
because  the  bracket  has  nothing  to  do 
with  holding  the  MLG  up.  The  FAA 
agrees  that  a  mere  crack  in  the  actuator 
bracket  would  not  cause  inadvertent 
extension;  however,  if  the  bracket 
cracked  to  the  jpoint  of  failure,  then  the 
actuator  cylinder  could  separate,  hi  this 
situation,  the  up-)ock  hook  connecting 
rod  could  move,  resulting  in  inadvertent 
extension  of  the  MLG.  This  fiailure 
sequence  has  in  fact  occvured  while  one 
of  the  affected  airplanes  was  in  flight 
The  proposed  AD  is  unchanged  based 
upon  this  comment. 

The  commenter  also  questions  why 
mandatory  replacement  is  required 
instead  of  a  repetitive  inspection 
program,  with  replacement  if  found 
cracked.  Because  of  the  number  of 
reported  cracked  P/N  40775-00  MLG 
actuator  Ivackets,  the  FAA  does  not 
concur  that  repetitive  inspections  will 
maintain  an  adeqtiate  level  of  safety. 
FAA  service  difficulty  recratls  support 
the  fact  that  these  MLG  brackets  are 
cracking.  In  addition,  the  manufacturer 
has  distributed  approximately  3,500 
MLG  actuator  brackets  in  the  last  five 
years.  The  proposed  AD  is  unchanged 
based  upon  this  comment. 

The  commenter  also  questions  parts 
availabiUty.  stating  that  the 
manufacturer  only  has  15  brackets  in 
stock  and  there  are  5,000  airplanes 
affected  by  the  proposed  AD.  The  FAA 
estimates  that  2,448  airplanes  would  be 
affected  by  the  proposed  AD.  Before 
issuing  tile  NPRM,  the  FAA  verified 
parts  availability  with  the  manufacturer, 
and  was  told  that  parts  were  available. 
The  FAA  then  learned  that,  at  the  time 
of  the  comment,  parts  were  not  available 
for  all  affected  airplanes.  However,  the 
FAA  has  since  checked  with  the 
manufacturer  to  again  verify  parts 
availability,  and  has  been  assured  by  the 
manufacturer  that  these  improved 
design  parts  are  available  for  all  of  the 
estimated  2,448  airplanes  affected  by 
this  action.  The  proposed  AD  is 
unchanged  based  upon  this  comment. 

No  comments  were  received  on  the 
FAA's  estimate  of  the  cost  of  the 
proposed  AD  on  the  public. 

After  careful  review  of  all  information 
including  the  issues  raised  by  the 
commenter,  the  FAA  has  determined 
that  air  safety  and  the  pubUc  interest 
require  the  adoption  of  the  rule  as 
proposed  except  for  minor  editorial 
corrections.  The  FAA  has  determined 
that  these  minor  corrections  will  not 
change  the  meaning  of  the  AD  nor  add 


any  additional  burden  up<m  the  public 
than  was  already  proposed. 

The  compliance  time  of  the  required 
AD  is  presented  in  both  hours  time-in- 
service  (TIS)  and  calendar  time. 
Operators  in  commuter  service  can  put 
up  to  200  hours  TIS  in  one  calendar 
month  while  a  general  aviation  operator 
may  not  utilize  the  airplane  200  hours 
TIS  in  one  calendar  year.  This  calendar 
time  compliance  wiU  allow  commuter 
operators  the  option  of  accomplishing 
the  actions  to  coincide  with  regularly 
scheduled  maintenance,  while  allo%ving 
general  aviation  operaiors  adequate 
hours  TIS  to  accompli&n  the  required 
action. 

The  FAA  estimates  that  2,448 
airplanes  in  the  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  4  workhours  per  airplane 
to  accomplish  the  required  action,  and 
that  the  average  labor  rate  is 
approximately  $55  an  hour.  Parts  cost 
approximately  $308  per  airplane.  Based 
on  these  figures,  tbe  total  cost  impact  of 
the  AD  on  U.S.  operators  is  estimated  to 
be  $1,292,544.  This  figure  is  based  on 
the  assiunption  that  none  of  the  affiected 
airplane  operators  have  accomplished 
the  required  action. 

The  regulations  adopted  herein  will 
not  have  sxibstantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
uflder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
imder  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by' reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 


Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authwity:  49  U.S.C  App.  1354(a).  1421 
and  1423;  49  U.S.Q  106(g);  and  14  CFR 
11.89. 

139.13    [Amwided] 

2.  Secticm  39.13  is  amended  by 
adding  the  following  new  AD: 

93-25-08    Piper  Aircraft  Corporatioii: 

Amendment  39-8774;  Docket  Na  92- 
CE-52-AD. 

ApplicabilitjT  The  foUowing  Model  and 
serial  number  airplaoes,  certificated  in  any 
category: 


Models 

3«na  nwnoors. 

PA-31- 

31-2  through  31-6312019.  ' 

300.  PA- 

31-310. 

andPA- 

31-325. 

PA-3t- 

31-6001  through  31-8452021. 

350. 

PA-31- 

31-82S3001 

through       31- 

350  T- 

8553002. 

1020. 

PA-31P  .... 

31P-1  through  31P-7730012. 

PA-31P- 

31P-8414001 

Vtrough     31  f^ 

350. 

8414050. 

PA-31T  .... 

31T-7400001 
8120104. 

through     31T- 

PA-31T1  .. 

31T-7804001 
1104017. 

through      31T- 

PA-31T2  .. 

31T-6166001 
1166008. 

through     31T- 

PAr-31T3 

31T-8275001 

through     31T- 

T-1040. 

5575001. 

Compliance:  Required  within  the  next  200 
hours  time- in-service  after  the  effective  date 
of  this  AD  or  within  the  next  6  calendar 
months  after  the  effective  date  of  this  AD. 
whichever  occurs  later,  unless  aheady 
accomplished. 

Note  1:  Tbe  calendar  month  compliance 
time  is  utilized  to  allow  commuter  operators 
the  option  of  accomplishing  the  actions  to 
coincide  with  regularly  scheduled 
maintenance. 

To  prevent  the  main  landing  gear  (MLG) 
from  extending,  when  not  selected  and  while 
the  airplane  is  in  flight,  because  of  actuator 
reinforcement  bracket  failure,  which  could 
result  in  sulntantial  damage  to  or  'iss  of 
control  of  the  airplane,  accomplish  the 
following: 

(a)  Replace  any  MLG  actuator        "^ 
reinforcement  bracket  having  part  number  (P/ 
N)  4077&-O0  with  a  new  MLG  actuator 
reinfarcement  tracket,  P/N  73786-02,  in 
accordance  with  the  INSTRUCTIONS  section 
of  Piper  Service  Bulletin  No.  923.  dated 
August  16. 1989. 
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(b)  Special  flight  pennits  may  be  issued  in 
accordance  wi\h  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Atlanta  Aircraft 
Certification  Office  (ACX)),  1669  Phoenix 
Parkway.  Suite  210C.  Atlanta,  Georgia  30349. 
The  request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Atlanta  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Atlanta  AGO. 

(d)  The  replacement  required  by  this  AD 
shall  be  done  in  accordance  with  Piper 
Service  Bulletin  No.  923.  dated  August  16, 
1989.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Piper  Aircraft  Corporation,  2926  Piper 
Drive,  Vero  Beach,  Florida  32960.  Copies 
may  be  Inspected  at  the  FAA,  Central  Region, 
Office  of  the  Assistant  Chief  Counsel,  Room 
1558, 601  E.  12th  Street,  Kansas  City, 
Missouri,  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW..  suite 
700.  Washington.  DC 

(e)  Thia'amendment  (39-8774)  becomes 
effective  on  February  11. 1994. 

Issued  in  Kansas  City,  Missouri,  on 
December  13, 1993. 
BaiTjr  D.  Cknuita, 

Manager.  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 
IFR  Doc.  93-30925  Filed  12-17-93;  8:45  am) 

BOJJNO  COOC  4«10-1»-U 


14  CFR  Part  39 

[Dock0t  No.  93-CE-38-AO;  Am«nclm»nt  3»- 
8773;  AD  93-25-07] 

Airworthiness  Directives:  Beech 
Aircraft  Corporation  200  and  300 
Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Beech  Aircraft 
Corporation  (Beech)  200  and  300  series 
airplanes  that  do  not  have  the  fuselage 
stringers,  Numbers  (Nos.)  5  through  11, 
modified  on  both  the  left  and  right  hand 
sides  in  accordance  with  certain  service 
information.  This  action  requires 
repetitively  inspecting  the  fuselage 
stringers  for  cracics,  and  repairing  any 
cracked  stringers.  Numerous  reports  of 
cracked  fuselage  stringers  in  the  area  of 
the  rear  pressure  bulkhead  on  the 
affected  aiirplanes  prompted  this  action. 


The  actions  specified  by  this  AD  are 
intended  to  prevent  structural  damage 
to  the  fuselage  caused  by  cracked 
stringers  in  the  rear  pressure  bulkhead 
area. 

DATES:  Effective  February  15. 1994. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
15. 1994. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
the  Beech  Aircraft  Corporation.  P.O.  Box 
85.  Wichita.  Kansas  67201-0089.  This 
information  may  also  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Central  Region.  Office  of  the 
Assistant  Chief  Counsel,  Room  1558, 
601  E.  12th  Street.  Kansas  Qty,  Missouri 
64106:  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW.. 
suite  700,  Washington,  DC.  Information 
relating  to  Supplemental  Type 
Certificate  (STC)  SA63CH  may  be 
obtained  fi-om  Priester  Aviation  Service, 
Pal-Waukee  Municipal  Airport, 
Wheeling,  Illinois  60090. 
FOR  FURTHER  MFORHATION  CONTACT:  Mr. 
Don  Campbell,  Wichita  Aircraft 
Certification  Office.  FAA,  1801  Airport 
Road.  Mid-Continent  Airport.  Wichita, 
Kansas  67209;  telephone  (316)  946- 
4128;  facsimile  (316)  946-4407. 
SUPPt£MENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an  AD 
that  would  apply  to  certain  Beech  200 
and  300  series  airplanes  was  published 
in  the  Federal  Register  on  July  20, 1993 
(58  FR  38731).  The  action  proposed  to 
require  repetitively  inspecting  the 
fuselage  stringers  for  cracks,  and 
repairing  any  cracked  stringers.  The       * 
proposed  actions  would  be 
accomplished  in  accordance  with  the 
ACCOMPUSHMENT  INSTRUCTIONS 
section  of  Beech  Service  Bulletin  (SB) 
No.  2472.  dated  June  1993. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  requests  that  the 
compliance  time  in  the  proposed  AD  for 
modifying  cracked  stringers  correspond 
with  the  service  bulletin.  The  proposed 
AD  specifies  "prior  to  further  flight, 
modify  any  cracked  stringer."  Beech  SB 
No.  2472  specifies  that  (a)  if  1  to  3 
stringers  are  found  cracked  on  any  one 
side  of  the  fuselage,  repair  within  150 
hours  TIS;  (b)  if  4  stringers  are  found 
cracked  on  any  one  side  of  the  fuselage, 
repair  within  30  hours  TIS;  and  (c)  if  5 
or  more  stringers  are  found  cracked  on 
any  side  of  the  fuselage,  repair  prior  to 


further  flight.  The  FAA  concurs  that  the 
compliance  time  for  the  repair  specified 
in  Beech  SB  No.  2472  should  be  what 
is  incorporated  in  the  proposed  AD.  The 
FAA  inadvertently  did  not  incorporate 
these  times.  The  proposed  AD  has  been 
changed  accordingly  as  a  result  of  this 
comment. 

In  addition.  Beech  has  revised  SB  No. 
2472  to  the  Revision  1  level.  This 
revision  adds  reinforcement  kit 
reference  and  serial  number  effectivity 
for  certain  airplane  models  that  were 
not  included  in  the  original  service 
bulletin.  These  additional  airplanes  are 
military  airplanes  or  owned  by  the  FAA. 

After  careful  review  of  all  available 
information  including  the  service 
information  described  above,  the  FAA 
has  determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  (1)  the 
addition  of  the  serial  numbered 
airplanes  specified  in  the  service 
information;  (2)  the  incorporation  of 
Beech  SB  No.  2472,  Revision  1,  dated 
September  1993;  and  (3)  minor  editorial 
corrections.  The  FAA  has  detwmined 
that  these  minor  corrections  will  not 
change  the  meaning  of  the  AD  and, 
since  the  airplanes  added  to  the 
proposed  AD  are  FAA-owned  or 
mihtary,  there  is  no  additional  burden 
upon  the  public  than  was  already 
proposed. 

The  FAA  estimates  that  2,320 
airplanes  (2,264  airplanes  originally 
proposed  plus  the  additional  56  FAA- 
owned  or  military  airplanes  previously 
mentioned)  in  the  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  1  workhour  per  airplane 
to  accomplish  the  required  action,  and 
that  the  average  labor  rate  is 
approximately  $55  an  hour.  Based  on 
these  figures,  the  total  cost  impact  of  the 
AD  on  U.S.  operators  is  estimated  to  be 
$127,600.  These  figures  are  based  upon 
the  assumption  that  none  of  the  affected 
airplane  operators  have  incorporated 
one  of  the  inspection-terminating 
modifications. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  FederaUsm  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
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Regulatoiy  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
FlexibiUty  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
imder  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

139.13    [AiTMnded] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  AD: 

93-25-07  Beech  Aircraft  Corporation: 

Amendment  39-8773;  Docket  No.  93-CE- 
38-AD. 

Applicability:  The  model  and  serial 
number  airplanes  presented  below, 
certificated  in  any  category,  that  do  not  have 
all  the  fuselage  stringers  Nos.  5  through  11 
modified  on  both  the  right  and  left  hand 
sides  in  accordance  with  either  (1)  Beech 
Service  Bulletin  (SB)  2472,  Revision  1,  dated 
September  1993;  (2)  Chapter  51-10  or  53-10, 
as  applicable,  of  the  maintenance  manual;  or 
(3)  the  instructions  to  Priester  Aviation 
Service  Supplemental  Type  Certificate  (STC) 
SA63CH: 


Models 


200,  A200, 

B200,  and 

A100-1. 
200C, 

A200C, 

and 

B200C. 
200CT, 

A200CT. 

B200CT. 


200Tand 
B200T. 

300  „ 

300  (FAA) 


Serial  Nos. 


BB-2  through  88-1462.  8C-1 
through  BC-75,  and  BD-1 
through  80-30. 

BL-1  through  BL-138,  BJ-1 
through  BJ-66,  BU-1 
through  BU-1 2,  and  BV-1 
through  BV-1 2. 

BN-1  through  BN-4,  BP-1 
through  BP-71,  FC-1.  FC-2, 
FC-3.  FE-1  through  FE-31, 
FG-1,  FG-2.  and  GR-1 
through  QR-19. 

BT-1  through  BT-38. 

FA-1  through  FA-228. 
FF-1  through  FF-19. 


Models 

Serial  Nos. 

B300 

B300C  

FL-1  through  FL-103. 
FU-1  through  FM-«  and  FN- 
1. 

Compliance:  Required  upon  the 
accumulation  of  3,000  hours  time- in-service 
(TIS)  or  within  the  next  100  hours  TIS  after 
the  effective  date  of  this  AD,  whichever 
occurs  later,  unless  already  accomplished, 
and  thereafter  as  indicated. 

To  prevent  structural  damage  to  the 
fuselage  caused  by  cracked  stringers  in  the 
rear  pressure  bulkhead  area,  accomplish  the 
following: 

(a)  Inspect  fuselage  stringers  Numbers 
(Nos.)  5  through  11  on  both  the  left  and  right 
hand  sides  for  cracks  in  accordance  with  the 
Accomplishment  Instructions  section  of 
Beech  SB  No.  2472,  Revision  1,  dated 
September  1993. 

(1)  If  no  cracks  are  found,  reinspect  at 
intervals  that  correspond  with  the  following: 


Stringers  modified  in 
acconjance  with  one 
of  the  three  modifica- 
tions referenced  in  the 
applicability  section  of 
thisAO 


No  Stringers  Modified 

Nos.  8,  9.  and  10 
(one  side)  with  In- 
ternal Modficatlon. 

Nos.  8.  9,  and  10 
(one  side)  with  Ex- 
ternal Modification. 

Nos.  5  through  11  


tnspectidh  IntenraU 


600  hours  TIS  on  all 
stringers. 

1.200  hours  TIS  on 
urvTKXJified  string- 
ers. 

600  hours  TIS  on  un- 
modified stringers. 

AO  no  longer  applies. 


(2)  If  cracks  are  found,  modify  all  cracked 
fuselage  stringers  at  any  time  up  to  the  time 
specified  in  the  chart  presented  in  paragraph 
(a)(3)  of  this  AD.  Accomplish  this 
modification  in  accordance  with  the 
instructions  in  one  of  the  three  modifications 
specified  in  the  Applicability  section  of  this 
AD,  and  reinspect  at  intervals  presented  in 
the  chart  in  paragraph  (a)(1)  of  this  AD. 

(3)  The  following  chart  specifies  the 
required  compliance  time  where  cracked 
stringers  must  be  modified: 


No.  of  stringers 

cracked  on  any  one 

side  of  fuselage 

When  modification 
must  be  accom- 
plished (Hours  TIS) 

1  to  3 

150 

4  

5  or  more 

30 

Prior  to  further  flighL 

(b)  The  modifications  specified  in  the 
Applicability  section  of  this  AD  may  be 
accomplished  at  any  time  as  terminating 
action  for  the  inspection  requirement  of  this 
AD  provided  that  all  fuselage  stringers  Nos. 
5  through  11  are  modified. 

(c)  Special  flight  permi^f  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  thir AD  can  be 
accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 


provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Wichita  Aircraft 
Certification  Office  (AGO).  FAA.  1801 
Airport  Road.  Room  100,  Wichita.  Kansas 
67209.  The  request  should  be  forwarded 
through  an  appropriate  FAA  Maintenance 
Inspector,  who  may  add  comments  and  send 
it  to  the  Manager,  Wichita  AGO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  bom  the  Wichita  AGO. 

(e)  The  inspections  and  modification 
required  by  this  AD  shall  be  done  in 
accordance  with  Beech  Service  Bulletin 
2472,  Revision  1,  dated  September  1993.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C  552(a)  and  1  CFR 
Part  51.  Copies  may  be  obtained  from  the 
Beech  Aircraft  Corporation,  P.O.  Box  85, 
Wichita.  Kansas  67201-0085.  Copies  may  be 
inspected  at  the  FAA.  CenU^l  Region,  Office 
of  the  Assistant  Chief  Counsel,  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri,  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW..  suite  700, 
Washington,  DC 

(f)  This  amendment  (39-8773)  becomes 
effective  on  February  15, 1994. 

Issued  in  Kansas  City,  Missouri,  on 
December  13, 1993. 
Barry  D.  Clements. 

Manager,  Small  Airplane  Directorate,  Aircraft 
Ceitipcation  Service. 

[FR  Doc.  93-30926  Filed  12-17-93;  8:45  am) 

BIUJNQ  COOe  4»1»-tS-U 


PENSION  BENEFIT  GUARAffTY 
CORPORATION 

29  CFR  Part  2619 

Valuation  of  Plan  Benefits  in  Single- 
Employer  Plans;  Expected  Retirement 
Age 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  amends  the  Pension 
Benefit  Guaranty  Corporation's 
regulation  on  Valuation  of  Plan  Benefits 
in  Single-Employer  Plans  (29  CFR  part 
2619)  by  adding  a  new  Table  1-94  to 
appendix  D.  Table  1-94  applies  to  any 
plan  being  terminated  either  in  a 
distress  termination  or  involuntarily  by 
the  PBGC  with  a  valuation  date  falling 
in  1994,  and  is  used  to  determine 
expected  retirement  ages  for  plan 
participants,  This  table  is  needed  in 
order  to  compute  the  value  of  early 
retirement  benefits  and,  thus,  the  total 
value  of  benefits  under  the  plan'.'^ 
EFFECTIVE  DATE:  January  1. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Renae  R  Hubbard,  Special  Counsel, 
Office  of  the  General  Counsel,  Pension 
Benefit  Guaranty  Corporation,  1200  K 
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Straet.  NW..  Washington.  DC  20005- 
4026:  202-77&-8850  (as  of  December  20, 

1993.  use  202-326-4024)  (202-778- 
8859  for  TTY  and  TDD  (as  of  January  24. 

1994,  use  202-326-4179)).  (These  are 
not  toll  free  numbers.) 
SUPPLEMEHTARY  MFORIIATION:  The 
regulation  of  the  Pension  Benefit 
Guaranty  Corporation  ("PBGC")  on 
Valuation  of  Plan  Benefits  in  Single- 
Employer  Plans  (29  CFR  part  2619)  sets 
forth  the  methods  for  valuing  plan 
benefits  of  terminating  single-employer 
plans  covered  under  title  IV  of  the 
Employee  Retirement  Income  Security 
Act  of  1974.  as  amended  ("ERISA"). 
Under  ERISA  section  4041(c),  plans 
wishing  to  terminate  in  a  distress 
termination  must  value  guaranteed 
benefits  and  benefit  liabilities  under  the 
plan  using  formulas~set  forth  in  part 
2619,  subpart  C  (Plans  terminating  in  a 
standard  termination  may,  for  purposes 
of  the  Standard  Termination  Notice 
filed  with  PBGC,  use  these  formulas  to 
value  benefit  liabiUties,  although  this  is 
not  required.)  In  addition,  when  the 
PBGC  terminates  an  underfunded  plan 
involuntarily  pursuant  to  ERISA  section 
4042(a),  it  uses  the  subpart  C  formulas 
to  detenBhae  the  amount  of  the  plan's 
underfunding. 

Under  §  2619.46,  early  retirement 
benefits  are  valued  based  on  the  annuity 
starting  date,  if  a  retirement  date  has 
been  selected,  or  the  expected 
retirement  age,  if  the  annuity  starting 
date  is  not  known  on  the  valuation  date. 
Subpart  D  of  part  2619  sets  forth  rules 
for  determining  the  expected  retirement 
ages  for  plan  participants  entitled  to 
early  retirement  benefits.  Appendices  D 
and  E  of  part  2619  contain  tables  and 
examples  to  be  used  in  determining  the 
expected  early  retirement  ages. 

There  are  two  sets  of  tables  in 
appendix  D.  The  first  set.  Selection  of 
Retirement  Rate  Category  (1-79  through 
1-93).  is  used  to  determine  whether  a 
participant  has  a  low,  medium,  or  high 
probability  of  retiring  early.  The  second 
set  of  tables.  Expected  Retirement  Ages 
for  Individuals  in  the  Low/Medium/ 
High  Categories  (U-A,  II-B,  and  II-C),  is 
used  to  determine  the  expected 


retirement  age  after  the  probability  of 
early  retirement  has  been  determined. 
The  first  set  of  tables  determines  the 
probability  of  early  retirement  based  on 
the  year  a  participant  would  reach 
normal  retirement  age  and  the 
participant's  monthly  benefit  at  normal 
retirement  age.  The  second  set  of  tables 
establishes,  by  probability  category,  the 
expected  retirement  age  based  on  both 
the  earliest  age  a  participant  could  retire 
imder  the  plan  and  the  normal 
retirement  age  under  the  plan.  This 
expected  retirement  age  is  used  to 
compute  the  value  of  the  early 
retirement  benefit  and.  thus,  the  total 
value  of  benefits  under  the  plan. 

Tables  1-79  through  1-03  in  appendix 
D  establish  retirement  rate  categories  for 
the  calendar  years  1979  through  1993.  " 
The  table  for  each  year  applies  only  to 
plans  with  valuation  dates  in  that  year. 
The  PBGC  updates  these  tables  annually 
to  reflect  changes  in  the  cost  of  Uving. 
etc.  This  document  amends  appendix  D 
to  add  Table  1-94  in  order  to  provide  an 
updated  correlation,  appropriate  for 
calendar  year  1994,  between  the  amount 
of  a  participant's  benefit  and  the 
probiabiUty  that  the  participant  will 
elect  early  retirement.  Table  1-94  will  be 
used  to  value  benefits  in  plans  with 
valuation  dates  that  occur  during 
calendar  year  1994. 

The  PBGC  has  determined  that  notice 
of  the  public  comment  on  this  rule  are 
impracticable  and  contrary  to  the  public 
interest  Plan  administrators  need  to  be 
able  to  estimate  accurately  the  value  of 
plan  benefits  as  early  as  possible  before 
initiating  the  termination  process.  For 
that  purpose,  if  a  plan  has  a  valuation 
date  in  1994.  the  plan  administrator 
needs  the  updated  table  being 
promulgated  in  this  rule.  Accordingly, 
the  public  interest  is  best  served  by 
issuing  this  table  expeditiously,  without 
an  opportimity  for  notice  and  comment, 
to  allow  as  much  time  as  possible  to 
estimate  the  value  of  plan  benefits  with 
the  proper  table  foi^lans  with  valuation 
dates  in  early  1994.  Moreover,  because 
of  the  need  to  provide  immediate 
guidance  for  the  valuation  of  benefits 
under  such  plans,  and  because  no 


adjustment  by  ongoing  plans  is  required 
by  this  amendment,  the  PBGC  finds  that 
good  cause  exists  for  making  this 
amendment  to  the  regulation  effective 
less  than  30  days  after  publication. 

The  PBGC  has  determined  that  this 
action  is  not  a  "significant  regulatory 
action"  under  the  criteria  set  forth  in 
Executive  Order  12866  because  it  will 
not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
commimities;  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency;  materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  Executive  Order  12866. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
regulation,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply  (5  U.S.C.  601 
(2)). 

List  of  Subjects  in  29  CFR  Part  2619 

Employee  benefit  plans.  Pension 
insurance,  Pensions. 

In  consideration  of  the  foregoing, 
appendix  D  to  part  2619  of  subchapter 
C  of  chapter  XXVI  of  title  29,  Code  of 
Federal  Regulations,  is  hereby  amended 
as  follows: 

PART  2619-4AMENDED] 

1.  The  authority  citation  for  part  2619 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1301(a).  1302(b)(3). 
1341, 1344,  and  1362. 

2.  Appendix  D  to  part  2619  is 
amen(^d  by  adding  Table  1-94  as 
follows: 

Appendix  D  to  Part  2619— Tables  Used 
To  Determine  Expected  Retirement  Age 


Table  »-94— Selection  of  REiiREMEhrr  Rate  Category 

(For  Ptans  with  valuation  dates  after  December  31, 1993,  and  before  January  1, 1995] 


PaiMpant  reaches  NRA  in  year— 

Partidpanf  8  Retirement  Rate  Category  i»- 

LowiNmomh- 
Nbaneftat 

NRA  la  less 

thMV- 

igisdlijm>  H  monthly  benem  at 
NRAis    ■ 

High»il 
monthly  bene- 
fit at  NRA  is 

From 

To 

greater  than — 

1995 

377 

aes 

400 

377 
388 

400 

1,586 
1.634 
1J83 

1.586 

1996  .... 

1997  .... 

1.634 
1.683 
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Table  1-94— Selection  of  Retirement  Rate  Category— Continued 

[For  Plans  with  valuation  dates  after  December  31,  1993.  arxj  before  January  1,  1995] 


Participant  reaches  NRA  in  year- 


Participant's  Retirement  Rate  Category  is — 


Low '  If  month- 
ly benefit  at 
NRA  is  less 
than — 


Mediums  If  monthly  benefit  at 
NRAis 


From 


To 


High  3  If 
monthly  bene- 
fit at  NRA  is 
greater  than— 


1998 

1999 

2000 

2001  

2002  

2003 

2004  or  later 


412 
425 
438 
451 
465 
480 
495 


412 
425 
438 
451 
465 
480 
495 


1.733 
1.787 
1,842 
1,900 
1,958 
2,019 
2.082 


1.733 
1.787 
1,842 
1,900 
1,958 
2,019 
2.082 


'Table  ll-A 
2 Table  II-B 
3  Table  II-C 

Issued  at  Washington,  DC  this  14th  day  of 
December.  1993. 

Martin  Slate. 

Executive  Director,  Pension  Benefit  Guaranty 

Corporation. 

(FR  Doc.  93-30957  Filed  12-17-93;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Parti  00 

[CGO  05-93-085] 

Special  Local  Regulations  for  Marine 
Events;  New  Year's  Eve  Celebration 
Rreworfcs;  Norfolk  Hart}or,  Elizabeth 
River,  Norfolk  and  Portsmouth,  VA 

agency:  Coast  Guard,  DOT. 
ACTION:  Notice  of  implementation. 

SUMMARY:  Tbis  notice  implements 
special  local  regulation  for  the  New 
Year's  Eve  Celebration  Fireworks 
Display  launched  from  barges  on  the 
Elizabeth  River,  adjacent  to 
"Waterside",  between  the  Norfolk  and 
Portsmouth  downtov^rn  areas  from  8 
p.m.,  December  31. 1993  to  1  a.m., 
January  1, 1994.  The  regulations  are 
needed  to  control  vessel  traffic  within 
the  immediate  vicinity  of  the  event  due 
to  the  confined  nature  of  the  waterway 
and  the  expected  congestion  at  the  time 
of  the  event.  The  regulations  restrict 
general  navigation  in  the  area  for  the 
safety  of  life  and  property  on  the 
navigable  waters  duiring  the  event. 
EFFECTIVE  DATES:  This  regulation  is 
efi'ective  from  8  p.m.,  December  31, 
1993  until  1  a.m.,  on  January  1, 1994. 
If  inclement  weather  causes  the 
postponement  of  the  event,  the 
regulations  are  efi'ective  bom  6  p.m. 
unti  8  p.m.,  on  January  1, 1994. 


FOR  FURTHER  INFORMATKM  CONTACT:  Mr. 

Stephen  Phillips.  Chief,  Boating  Affairs 
Branch,  Boating  Safety  Division,  Fifth 
Coast  Guard  District,  431  Crawford 
Street,  Portsmouth,  Virginia  23704-5004 
(804)  398-6204,  or  Conmiander.  Coast 
Guard  Group  Hampton  Roads  (804) 
483-8559. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  drafters  of  this  notice  are  QM2 
Gregory  C.  Garrison,  project  officer. 
Boating  Affairs  Branch,  Boating  Safety 
Division.  Fifth  Coast  Guard  District,  and 
Capt.  M.K.  Cain,  project  attorney.  Fifth 
Coast  Guard  District  Legal  Stafi. 

Discussion  of  Regulation 

Norfolk  Festevents,  Ltd.  submitted  an 
application  requesting  a  permit  to 
sponsor  fireworks  display  on  December 
31, 1993  to  take  place  fi^m  8  p.m.  imtil 
1  a.m.,  on  January  1, 1994.  The 
fireworks  display  will  be  launched  from 
barges  anchored  in  the  Elizabeth  River 
off  Town  Point  Park.  Norfolk.  Virginia, 
over  the  Efizabeth  River.  Since  many 
spectator  vessels  are  expected  to  be  in 
the  area  to  watch  the  fireworks  display, 
the  regulations  in  33  CFR  100.501  are 
being  implemented  to  provide  for  the 
safety  of  Hfe  and  property.  The 
waterway  will  be  closed  during  the 
fireworks  display.  Since  the  waterway 
will  not  be  closed  for  an  extended 
period,  commercial  traffic  should  not  be 
severely  disrupted.  In  addition  to 
regulating  the  area  for  the  safety  of  life 
and  property,  this  notice  of 
implementation  also  authorizes  the 
Patrol  Commander  to  regulate  the 
operation  of  the  Berkley  drawbridge  in 
accordance  with  33  CFR  117.1007,  and 
authorizes  spectators  to  anchor  in  the 
special  anchorage  areas  described  in  33 
CFRll0.72aa.  "The  implementation  of 
33  CFR  100.501  also  implements 


regulations  in  33  CFR  110.72aa  and 
117.1007.  33  CFR  110.72aa  establishes 
the  spectator  anchorages  in  33  CFR 
100.501  as  special  anchorage  areas 
under  InlandTJavigation  Rule  30.  33 
U.S.C.  2030(g).  33  CFR  117.1007  closes 
the  draw  of  the  Berkley  Bridge  to  vessels 
during  and  for  one  hour  before  and  after 
the  effective  period  under  33  CFR 
100.501,  except  that  the  Coast  Guard 
Patrol  Commander  may  order  that  the 
draw  be  opened  for  commercial  vessels. 

Dated:  December  9, 1993. 
W.T.  Uland, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander. 
Fifth  Coast  Guard  District. 

[FR  Doc.  93-30978  Filed  12-17-93;  8:45  am] 

BOUNG  COOE  4910-14-M 


Coast  Guard 

33  CFR  Part  165 

[COTP  Baltimore,  MD  Reg.  93-05-028] 

Safety  Zone  Regulation;  lnr>er  Harbor 
Fireworks  Display,  Patapsco  River 
Inner  Hartx>r,  Baltimore,  MD 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  safety  zone  for  a  fireworks 
display  in  the  Inner  Harbor  located  in 
Baltimore.  Maryland.  Fireworks  will  be 
launched  from  barges  anchored 
approximately  600  feet  south  of  Pier  6 
in  the  Patapsco  River.  This  safety  zone 
is  necessary  to  control  spectator  craft 
and  to  provide  for  the  safety  of  life  and 
property  on  and  in  the  vicinity  pf  the 
fireworks  display. 

EFFECTIVE  DATE:  These  regulations  will 
be  effective  from  11:30  p.m.  December 
31. 1993  and  will  terminate  at  12:30 
a.m.  on  January  1. 1994.  unless  sooner 
terminated  by  the  COTP. 
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FOR  FURTHER  MFORMATION  CONrACT: 

Lieutenant  Mark  Williams,  U.S.  Coast 
Guard  Marine  Safety  Office  Baltimore, 
U.S.  Custom  House,  40  South  Gey 
Street,  Baltimore.  Maryland  21202- 
4022,  (410)  962-5104. 
SUPPLEMEHTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553.  a  Notice 
of  Proposed  Rule  Making  (NPRM)  has 
not  been  pubUshed  for  this  regulation 
and  good  cause  exists  for  making  it 
effective  in  less  than  30  days  from  the 
date  of  pubUcation.  Adherence  to 
normal  rulemaking  procedures  is  not 
possible  due  to  the  late  receipt  of  the 
notice  of  intent  to  conduct  a  fireworks 
display.  Specifically,  the  sponsor's 
application  to  hold  this  event  was  not 
received  until  November  15, 1993. 
leaving  insiifficient  time  to  publish  an 
NRPM  in  advance  of  the  event 

Drafting  Infomatioii 

The  drafters  of  this  regulation  are 
Lieutenant  Mark  WiUiams,  project 
officer  for  the  Captain  of  the  Port. 
Baltimore,  Maryland,  and  Lieutenant 
Monica  L  Lombardi.  project  attorney. 
Fifth  Coast  Guard  District  Legal  Staff. 

Backgnnnid  and  Pnrpoee 

The  Olty  of  Baltimore  Office  of 
Promotions  filed  an  application  with  the 
U.S.  Coast  Guard  on  November  15. 
1993,  requesting  a  safety  zone  fior  a 
fireworks  display  to  be  held  on  January 
1, 1994.  As  part  of  their  apphcation.  the 
Office  of  Promotions  requested  the 
Coast  Guard  provide  control  of 
spectator,  recreational  and  commercial 
traffic  during  the  fireworks  display. 

Discussion  of  Regulation 

The  fireworks  will  be  launched  from 
two  barges  anchored  approximately  600 
feet  south  of  Pier  6.  in  the  Inner  Hubor. 
The  Safety  Zone  will  consist  of  a  circle, 
with  a  radius  of  600  feet,  drawn  from 
the  center  of  the  barge  anchorage  site. 
This  regulation  is  necessary  to  control 
spectator  craft  and  to  provide  for  the 
safety  of  life  and  property  on  and  in  the 
vicinity  of  the  Patapsco  River  during  the 
fireworks  event  Since  the  main 
shipping  channel  will  not  be  closed  and 
this  regulation  will  only  be  in  effect  for 
a  short  time,  the  impact  on  routine 
navigation  should  be  minimal. 

Economic  Assessment  and  Certification 

This  action  is  not  considered  a 
significant  regulatory  action  under 
Executive  Order  12866  and  is  not 
significant  under  Department  of  Federal 
Regulation  and  nonsignificant  under 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034; 
February  26, 1979).  The  economic 
impact  of  this  proposal  is  expected  to  be 


minimal  since  the  main  shipping 
channel  will  remain  open,  thiuefore  a 
fuU  regulatory  evaluation  is 
unnecessary.  The  Coast  Guard  also 
considered  the  impact  of  this  regulation 
on  small  entities  and  concluded  that 
such  impact  is  expected  to  be  minimal. 
Therefore  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b),  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Federalism  Assessment 

This  action  has  been  analyzed  In 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  This  temporary  rule  does  not 
raise  sufficient  federalism  implication  to 
warrant  the  preparation  of  a  Federalism 
Assessment  This  proposal  contains  no 
collection  of  Laformation  requirements 
imder  the  Paperwork  Reduction  Act  (44 
use.  3501  et seq.) 

List  orSvblects  fas  33  CFR 16S 

Haibors,  Marine  safety.  Navi^tion 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Regulation 

In  consideration  of  the  foregoing. 
Subpart  F  of  Part  165  of  Title  33,  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  165— (AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  US.C.  1Z31:  SO  U.S.C  191: 
33  CFR  1.05-l(g).  6.04-1. 6.04-6,  and  160.5; 
49  CFR  1.46. 

2 .  In  part  165  a  temporary  $  165 .092 
is  added  to  read  as  follows: 

f165.T06-092    Safety  Zone:  PatapM^o 
River,  Innar  Harbor,  BaMimora,  llarytaitd. 

(a)  Location.  The  following  area  is  a 
safety  zone:  The  waters  of  the  Patapsco 
River.  Iimer  Harboii>ounded  by  the  arc 
of  a  circle  with  a  radius  of  600  feet,  with 
its  center  located  at  Latitude  39°17' 
North;  Longitude  076'>36'  West 

(b^  Definitions.  The  designated 
representative  of  the  Captain  of  the  Port 
is  any  Coast  Guard  commissioned. 
warrant  or  petty  officer  who  has  been 
authorized  by  the  Captain  of  the  Port 
Baltimore.  Maryland  to  act  on  his 
behalf. 

(c)  General  information.  The  Captain 
of  the  Port  and  the  Duty  Officer  at  the 
Marine  Safety  Office..  Baltimore. 
Maryland  may  be  contacted  at  telephone 
number  (410)  962-5105.  The  Coast 
Guard  Patrol  Commander  and  the  senior 
boarding  officer  on  each  vessel 


enforcing  the  safety  zone  may  be 
contacted  on  VHF-FM  channels  16  and 
13. 

(d)  Regulation.  (1)  In  accordance  with 
the  general  regulations  in  Section 
165.23  of  this  part  entry  into  this  safety 
zone  is  prohibited  unless  authorized  by 
the  Captain  of  the  Port  or  his  designated 
representative. 

(2)  The  operator  of  any  vessel  which 
enters  into  or  operates  in  this  safety 
zone  shall: 

(i)  Stop  the  vessel  immediately  upon 
being  directed  to  do  so  by  any 
commissioned,  warrant,  or  petty  officer 
on  board  a  vessel  displaying  a  Coast 
Guard  Ensign. 

(ii)  Proceed  as  directed  by  any 
commissioned,  warrant,  or  petty  officer 
on  board  a  vessel  displaying  a  Coast 
Guard  Ensign. 

(e),  Effective  dates.  This  regulation 
will  be  effective  from  11:30  p.m. 
December  31. 1993  and  terminate  at 
12:30  a.m..  January  1, 1994,  unless 
sooner  terminated  by  the  Captain  of  the 
Port,  Baltimore.  Maryland. 

Dated:  December  9, 1993. 
G.S.  Cope, 

Captain.  U.S.  Coast  Guard.  Captain  of  the 
Port.  Baltimore,  Maryland. 
(FR  Doc.  93-30977  Filed  12-17-93;  8:45  am] 
BtLUNG  COOC  4ai0-14-4l 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[CA-11-7-S821;  FRL-4806-8] 

Approval  and  Promulgation  of 
Implementation  Plana;  California  State 
Implementation  Plan  Raviaion,  Santa 
Barbara  County  Air  Pollution  Control 
Diatrict 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  final  rulemaking 
(NFR). 

summary:  EPA  is  finalizing  a  limited 
approval  and  a  limited  disapproval  of 
rule  revisions  to  the  California  State 
Implementation  Plan  (SIP)  proposed  in 
the  Federal  Register  on  October  1, 1992. 
The  revisions  concern  a  rule  from  the 
Santa  Barbara  Coimty  Air  Pollution 
Control  District  (SBCAPCD).  This  final 
action  will  incorporate  this  rule  into  the 
federally  approved  SIP.  The  intended 
effect  of  finalizing  this  action  is  to 
regulate  emissions  of  volatile  organic 
compounds  (VOCs)  in  accordance  with 
the  requirements  of  the  Clean  Air  Act. 
as  amended  in  1990  (CAA  or  the  Act). 
The  revised  nde  controls  VOC 


emissions  from  architectural  coating 
operaticms.  Thus,  EPA  is  finalising  a 
Umited  approval  of  this  revision  into  the 
California  SIP  under  CAA  provisions 
regarding  EPA  action  on  SIP  submittals 
and  general  rulemaking  authority 
because  this  revision  strengthens  the 
SIP.  EPA  is  also  finalizing  a  limited 
disapproval  of  this  rule  under 
provisions  of  the  CAA  cited  above 
oecause  this  rule  contains  deficiencies, 
and  as  a  result  does  not  meet  the  CAA 
provisions  regarding  plan  submissions 
and  requirements  for  nonattainment 
areas.  As  a  result  of  this  Umited 
disapproval  EPA  will  be  required  to 
impose  highway  funding  or  emission 
offset  sanctions  under  the  CAA  unless 
the  State  submits  and  EPA  approves 
corrections  to  the  identified  deficiencies 
within  18  months  of  the  effective  date 
of  this  disapproval.  Moreover,  EPA  will 
be  required  to  promulgate  a  federal 
implementation  plan  (FIP)  imless  the 
deficiencies  are  corrected  within  24 
months  of  the  effective  date  of  this 
disapproval. 

EFFECTIVE  DATE:  This  action  is  effective 
on  January  19. 1994. 
ADDRESSES:  Copies  of  the  rule  revisions 
and  EPA's  evaluation  report  for  Rule 
323  are  available  for  publiclnspection 
at  EPA's  Region  9  office  during  normal 
business  hours.  Copies  of  the  submitted 
rule  revisions  are  available  for 
inspection  at  the  following  locations: 

Rulemakiiig  Section  II  (A-5-3),  Air  and 
Toxics  Division,  U.S.  Enviroomental 
Protection  Agency,  Region  DC,  75 
Hawthame  Street  San  Francisco,  CA 
94105 

Environmental  Protection  Agency,  Jerry 
Kurtzweg  ANR  443, 401  "M"  Street,  SW., 
Washington,  DC  20460 

California  Air  Resources  Board,  Stationary 
Source  Division,  Rule  Evaluation  Section, 
2020  "L"  Street,  Sacramento,  CA  95812 

Santa  Barbara  County  Air  Pollution  Control 
District  26  Castilian  Drive  B-23,  Goleta, 
CA  93117. 

FOR  FURTHER  INFORMATION  CONTACT. 

Chris  Stamos,  Rulemaking  Section  n 
(A-5-3),  Air  and  Toxics  Division.  U.S. 
Environmental  Protection  Agency. 
Region  DC,  75  Hawthorne  Street.  San 
Francisco.  CA  94105.  Telephone:  (415) 
744-1187. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  October  1, 1992  in  57  FR  45358, 
EPA  proposed  granting  limited  approval 
and  limited  disapproval  of  SBCAPCD 
Rule  323.  Architectural  Coatings,  into 
the  California  SIP.  Rule  323  was 
adopted  by  SBCAPCD  on  February  20, 
1990.  This  rule  was  submitted  by  the 
California  Air  Resources  Boaid  (CARB) 
to  EPA  (m  December  31, 1990.  Rule  323 


was  submitted  in  response  to  EPA's 
1988  SIP  Call  and  the  CAA  section 
182(a)(2)(A)  requirement  that 
nonattainment  areas  fix  their  reasonably 
available  control  technology  (RACT) 
rules  for  ozone  in  accordance  with  EPA 
guidance  that  interpreted  the 
requirements  of  the  pre-amendment  Act 
A  aetailed  discussion  of  the  backgroimd 
for  this  rule  and  nonattainment  area  is 
provided  in  the  notice  of  proposed 
rulemaking  (NPR)  cited  above. 

EPA  has  evaluated  Rule  323  for 
consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations  and  EPA's 
interpretation  of  these  requirements  as 
expressed  in  the  various  EPA  poUcy 
guidance  docimients  referenced  in  the 
NPR  EPA  is  finalizing  the  limited 
approval  of  Rule  323  in  order  to 
strengthen  the  SIP  and  finalizing  the 
limited  disapproval  requiring  the 
correction  of  the  remaining  deficiencies. 
These  deficiencies  include  allowance 
for  "equivalent"  test  methods  without 
EPA  review  and  approval  and  the  lack 
of  a  VOC  definition  in  the  rule.  A 
detailed  discussion  of  the  rule 
provisions  and  evaluations  has  been 
provided  in  the  NPR  and  in  technical 
support  documents  (TSDs)  available  at 
EPA's  Region  DC  office  (TSD  dated  July 
23, 1992— Rule  323,  Architectxiral 
Coating  Operations). 

Response  to  Public  Comments 

A  30-day  pubUc  comment  period  was 
provided  in  57  FR  45358.  EPA  did  not 
receive  any  comments  on  Rule  323. 

EPA  Action 

EPA  is  finalizing  a  limited  approval 
and  a  limited  disapproval  of  the  above- 
referenced  rule.  The  limited  approval  of 
this  rule  is  being  finalized  under  section 
110(k)(3)  in  light  of  EPA's  authority 
pursuant  to  section  301(a)  to  adopt 
regulations  necessary  to  further  air 
quahty  by  strengthening  the  SIP.  The 
approval  is  limited  in  the  sense  that  the 
rule  strengthens  the  SIP.  However,  the 
rule  does  not  meet  the  section 
182(a)(2)(A)  CAA  requirement  because 
of  the  rule  deficiencies  which  were 
discussed  in  the  NPR.  Thus,  in  order  to 
strengthen  the  SIP,  EPA  is  granting 
limited  approval  of  this  rule  under 
sections  110(k}(3)  and  301(a)  of  the 
CAA.  This  action  approves  the  rule  into 
the  SIP  as  a  federally  enforceable  rule. 

At  the  same  time,  EPA  is  finalizing 
the  Umited  disapproval  of  this  rule 
because  it  contains  deficiencies  that 
have  not  been  corrected  as  required  by 
section  182(a)(2)(A)  of  the  CAA,  and,  as 
such,  the  rule  does  hot  fully  meet  the 
requirements  of  Part  D  of  the  Act.  As 
stated  in  the  NPR.  upon  the  effective 
date  of  this  NFR.  the  18  month  clock  for 


sanctions  and  the  24  month  FIP  clodc 
will  begin.  Sections  179(a)  and  110(c).  If 
the  State  does  not  submit  the  required 
corrections  and  EPA  does  not  approve 
the  submittal  within  18  months  of  the 
NFR,  either  the  highway  sanction  or  the 
offset  sanction  will  be  imposed  at  the  18 
month  mark.  It  should  be  noted  that  the 
rule  covered  by  this  NFR  has  been 
adopted  by  the  SBCAPCD  and  is 
currently  in  effect  in  the  Santa  Barbara 
County.  EPA's  limited  disapproval 
action  in  this  NFR  does  not  prevent  the 
SBCAPCD  or  EPA  from  enforcing  this 
rule. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Regulatory  Process 

This  action  has  been  classified  as  a 
Table  2  Action  by  the  Regional 
Administrator  imder  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  (0MB)  waived 
Table  2  and  Table  3  SIP  revisions  from 
the  requirement  of  section  3  of 
Executive  Order  12291  for  a  period  of 
two  years.  U.S.  EPA  has  submitted  a 
request  for  a  permanent  waiver  for  Table 
2  and  Table  3  SIP  revisions.  The  0MB 
has  agreed  to  continue  the  waiver  tmtil 
such  time  as  it  rules  on  U.S.  EPA's 
request  This  request  continues  in  effect 
under  Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  30, 1993. 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  February  18, 1994.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  Bled  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)).  ^ 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone. 
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Reporting  and  recordkeeping 
requirements. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1, 1982. 

Dated:  October  28. 1993. 
Felicia  Marcufl, 
Regional  Administrator. 

Part  52.  chapter  I,  title  40  of  the  Code 
of  Federal  Relations  is  amended  as 
follows: 

PART52-{AMENDED1 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 

Subpart  F— California 

2.  Section  52.220  is  amended  by 
adding  paragraph  (c)(182)(i)P)  to  read 
as  follows: 

152.220    Identification  of  plan. 

(0  *  •  • 

(182)*  •  • 

(i)*  •  * 

(D)  Santa  Barbara  Cotuity  Air 
Polluti<jn  Control  District. 

(1)  Amended  Rule  323.  adopted  on 
February  20. 1990. 
•        •        •        •        • 

IFR  Doc.  93-30956  Filed  12-17-fl3;  8:45  ami 
BIUJNQ  COOi  MM-SO-r 


40  CFR  Part  52 

[CA  37-7-6059;  FRL-4801-2] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision;  South 
Coast  Air  Quality  Management  District; 
Santa  BartMira  County  Air  Pollution 
Control  District 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rulemaking. 

SUMMARY:  EPA  is  finalizing  limited 
approvals  and  limited  disapprovals  of 
two  rule  revisions  to  the  California  State 
Implementation  Plan  (SIP)  proposed  in 
the  Federal  Register  on  July  9, 1993. 
The  revisions  concern  rules  from  the 
following  districts:  South  Coast  Air 
Quality  Management  District 
(SCAQMD).  and  Santa  Barbara  Coimty 
Air  Pollution  Control  District 
(SBCAPCD).  This  final  action  will 
incorporate  these  rules  into  the  federally 
approved  SIP.  The  intended  effect  of 
finalizing  this  action  is  to  regulate 
emissions  of  volatile  organic 
compounds  fVOCs)  in  accordance  with 


the  requirements  of  the  Clean  Air  Act, 
as  amended  in  1990  (CAA  or  the  Act). 
The  revised  rules  control  VOC 
emissions  firom  motor  vehicle  assembly 
line  and  motor  vehicle  refinishing 
coating  operations.  Thus,  EPA  is 
finalizing  a  limited  approval  of  these 
revisions  into  the  California  SIP  under 
CAA  provisions  regarding  EPA  action 
on  SIP  submittals  and  general 
rulemaking  authority  because  these 
revisions  strengthen  the  SIP.  EPA  is  also 
finalizing  a  limited  disapproval  of  these 
rules  imder  provisions  of  the  CAA  cited 
above  because  these  rules  conta&i 
deficiencies,  and  as  a  result,  do  not  meet 
the  CA.\  provisions  regarding  plan 
submissions  and  requirements  for 
nonattainment  areas.  As  a  result  of  this 
limited  disapproval  EPA  will  be 
required  to  Impose  highway  funding  or 
emission  ofeet  sanctions  under  the 
CAA  unless  the  State  submits  and  EPA 
approves  corrections  to  the  identified 
deficiencies  within  18  months  of  the 
effiective  date  of  this  disapproval. 
Moreover,  EPA  vnil  be  required  to 
promulgate  a  Federal  implementation 
plan  (FTP)  unless  the  deficiencies  are 
corrected  within  24  months  of  the 
effective  date  of  this  disapproval. 

EFFECTIVE  DATE:  This  action  is  effective 
on  January  19, 1994. 

ADDRESSES:  Copies  of  the  rule  revisions 
and  EPA's  evaluation  report  for  each 
rule  are  available  for  public  inspection 
at  EPA's  Region  9  office  during  normal 
business  hours.  Copies  of  the  submitted 
rule  revisions  are  available  for 
inspection  at  the  following  locations: 

Rulemaking  Section  II  (A-5-3),  Air 
and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  DC.  75  Hawthorne  Street,  San 
Francisco,  CA  94105. 

Environmental  Protection  Agency. 
Jerry  Kurtzweg  ANR  443.  401  "M" 
Street.  SW.,  Washington,  DC  20460. 

CaUfomia  Air  Resources  Board, 
Stationary  SourceT>ivision.  Rule 
Evaluation  Section.  2020  "L"  Street, 
Sacramento,  CA  95812. 

South  Coast  Air  Quality  Management 
District,21865  East  Copley  Drive, 
Diamond  Bar,  CA  91765-4182. 

Santa  Barbara  Air  Pollution  Control 
District,  26  Castilian  Drive,  B-23. 
Goleta.  CA  93117. 


FOR  FURTHER  INFORMATION  CONTACT: 
Chris  Stamos.  Rulemaking  Section  II 
(A-5-3).  Air  and  Toxics  Division.  U.S. 
Environmental  Protection  Agency. 
Region  IX.  75  Hawthorne  Street,  San 
Francisco.  CA  94105.  Telephone:  (415) 
744-1187. 

SUPPLEMENTARY  INFORMATION: 


Background 

On  July  9. 1993  at  58  FR  36905  EPA 

Eroposed  granting  limited  approval  and 
mited  disapproval  of  the  following 
rules  into  the  CaUfomia  SIP:  SCAQMD 
Rule  1115.  Motor  Vehicle  Assembly 
Line  Coating  Operations,  and  SBCAPCD 
Rule  339.  Motor  Vehicle  and  Mobile 
Equipment  Coating  Operations.  Rule 
1115  was  adopted  by  the  South  Coast 
Air  Quality  Management  District 
(SCAQMD)  on  March  6, 1992.  This  rule 
was  submitted  by  the  California  Air 
Resources  Board  (CARB)  to  EPA  on 
September  14, 1992.  Rule  339  was 
adopted  by  the  Santa  Barbara  County 
Air  Pollution  Control  District 
(SBCAPCD)  on  November  5. 1991.  This 
rule  was  submitted  by  the  CARB  to  EPA 
on  June  19. 1992.  These  rules  were 
submitted  in  response  to  EPA's  1988  SIP 
Call  and  the  CAA  section  182(a)(2)(A) 
requirement  that  nonattainment  areas 
fix  their  reasonably  available  control 
technology  (RACT)  rules  for  ozone  in 
accordance  with  EPA  guidance  that 
interpreted  the  requirements  of  the  pre 
amendment  Act.  A  detailed  discussion 
of  the  background  for  each  of  the  above 
rules  and  nonattainment  areas  is 
provided  in  the  notice  of  proposed 
rulemaking  (NPR)  cited  above. 

EPA  has  evaluated  the  above  rules  for 
consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations  and  EPA's 
interpretation  of  these  requirements  as 
expressed  in  the  various  EPA  poUcy 
guidance  docxmients  referenced  in  the 
NPR.  EPA  is  finahzing  the  Umited 
approval  of  these  niles  in  order  to 
strengthen  the  SIP  and  finalizing  the 
hmited  disapproval  requiring  the 
correction  of  the  remaining  deficiencies. 
These  deficiencies  are  related  to  rule 
applicabiUty,  recordkeeping 
requirements,  VOC  hraits  (Rule  1115). 
executive  officer's  discretion  in 
determining  test  methods  (Rule  339), 
and  insufficient  test  method  references 
for  determining  transfer  efficiencies.  A 
detailed  discussion  of  the  rule 
provisions  and  evaluations  has  been 
provided  in  the  NPR  and  in  technical 
support  documents  (TSDs)  available  at 
EPA's  Region  IX  office  (Technical 
Support  Dqpiment  for  SCAQMD's  Rule 
1115,  and  SBCAPCD's  Rule  339— <lated 
4/12/93). 

Response  to  Public  Comments 

A  30-day  pubUc  comment  period  was 
provided  at  58  FR  36905.  EPA  received 
no  comment  letters  on  the  NPR. 

EPA  Action 

EPA  is  finaUzing  a'Umited  approval 
and  a  limited  disapproval  of  the  above- 
leferenced  rules,  "rhe  limited  approval 
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of  these  rules  is  being  finalized  imder 
section  110(k)(3)  in  hght  of  EPA's 
authcnity  pursuant  to  section  301(a)  to 
adopt  regulations  necessary  to  further 
air  quaUty  by  strengthening  the  SIP.  The 
approval  is  limited  in  the  sense  that  the 
rules  strengthen  the  SIP.  However,  the 
rules  do  not  meet  the  section 
182(a)(2)(A)  CAA  requirement  because 
of  the  rule  deficiencies,  which  were 
discussed  in  the  NPR.  "Thus,  in  order  to 
strengthen  the  SIP,  EPA  is  granting 
Umited  approval  of  these  rules  under 
sections  110(k)(3)  and  301(a)  of  the 
CAA.  This  action  approves  the  rules 
into  the  SIP  as  federally  enforceable 
rules. 

At  the  same  time.  EPA  is  finalizing 
the  limited  disapproval  of  these  rules 
because  they  contain  deficiencies  that 
have  not  been  corrected  as  required  by 
section  182(a)(2)(A)  of  the  CAA.  and.  as 
such,  the  rules  do  not  fully  meet  the 
requirements  of  part  D  of  the  Act.  As 
stated  in  the  NPR,  upon  the  effective 
date  of  this  final  rulemaking,  the  18 
month  clock  for  sanctions  and  the  24 
month  FIP  clock  will  begin.  Sections 
179(a)  and  110(c).  If  the  State  does  not 
submit  the  required  corrections  and 
EPA  does  not  approve  the  submittal 
within  18  months  of  the  final 
rulemaking,  either  the  highway  sanction 
or  the  offset  sanction  wiU  be  imposed  at 
the  18  month  mark.  It  should  be  noted 
that  the  rules  covered  by  this  final    . 
rulemaking  have  been  adopted  by 
SCAQMD  and  SBCAPCD  and  are 
currently  in  effect  in  the  SCAQMD  and 
in  the  SBCAPCD.  EPA's  limited 
disapproval  action  in  this  final 
rulemaking  does  not  prevent  SCAQMD. 
SBCAPCD.  or  EPA  fi^m  enforcing  these 
rules. 

Nothing  in  this  action  shotild  be 
construed  as  permitting  or  allowing  or 
estabUshing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Regulatory  Process 

This  action  has  been  classified  as  a 
Table  2  action  (because  EPA  did  not 
receive  conunent  letters  on  the  NPR)  by 
the  Regional  Administrator  under  the 
procedures  pubUshed  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225).  Onjanuary  6. 1989.  the 
Office  of  Management  and  Budget 
waived  Table  2  and  Table  3  SIP 
revisions  (54  FR  2222)  from  the 
requirements  of  section  3  of  Executive 
Order  12291  for  a  period  of  two  years. 


EPA  has  submitted  a  request  for  a 
permanent  waiver  for  Table  2  and  Table 
3  SIP  revisions.  The  0MB  has  agreed  to 
continue  the  waiver  imtil  such  time  as 
it  rules  on  EPA's  request.  This  request 
continues  in  effect  under  Executive 
Order  12866  which  superseded 
Executive  Order  12291  on  September 
30. 1993. 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  (insert  date  60  days  from  date 
of  publication).  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons. 
Incorporation  by  reference, 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1, 1982. 

Dated:  November  3, 1993. 
Felicia  Marcus. 
Regional  Administrator. 

Title  40  of  the  Code  of  Federal 
Regulations,  part  52.  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  F— California 

2.  Section  52.220  is  amended  by 
adding  paragraphs  (c)  (188)  and  (189)  to 
read  as  follows: 

§52.220    Identification  of  plan. 

•        •        •        •        • 

(c)«  *  • 

(188)  New  and  amended  regulations 
for  the  following  APCDs  were  submitted 
on  June  19. 1992,  by  the  Governor's 
designee. 

(i)  Incorporation  by  reference. 

(A)  Santa  Barbara.County  Air 
PoUution  Control  District. 

(I)  Rule  339,  adopted  on  November  5, 
1991. 


(189)  New  and  amended  regulations 
for  the  following  APCDs  were  submitted 
on  September  14, 1992,  by  the 
Governor's  designee. 

(i)  Incorporation  by  reference. 

(A)  South  Coast  Air  QuaUty 
Management  District. 

(1)  Rule  1115,  adopted  on  March  6, 
1992. 

(FR  Doc.  93-30949  Filed  12-17-93;  8:45  am) 
8«JJNQ  CODE  ««0-S»-F 


40  CFR  Part  52 

(CA  37-7-«060;  FRL-4801-^] 

Approval  and  Promulgation  of 
Implementation  Plans:  California  State 
implementation  Ptan  Revision;  San 
Bernardino  County  Air  Pollution 
Control  District 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rulemaking. 

SUMMARY:  EPA  is  finalizing  a  Umited  ^ 
approval  and  a  limited  disapproval  of  a 
rule  revision  to  the  CaUfomia  State 
Implementation  Plan  (SIP)  proposed  in 
the  Federal  Register  on  May  12. 1993. 
The  revision  concerns  a  rule  fitim  the 
San  Bernardino  County  Air  Pollution 
Control  District  (SBCAPCD).  This  final 
action  will  incorporate  this  rule  into  the 
federally  approved  SIP.  The  intended 
effect  of  finaUzing  this  action  is  to 
regulate  emissions  of  volatile  organic 
compounds  (VOCs)  in  accordance  with 
the  requirements  of  the  Clean  Air  Act, 
as  amended  in  1990  (CAA  or  the  Act). 
The  revised  rule  controls  VOC 
emissions  from  the  refinishing  of 
automobiles.  Thus.  EPA  is  finalizing  a 
Umited  approval  of  this  revision  into  the 
CaUfomia  SIP  under  CAA  provisions 
regarding  EPA  action  on  SIP  submittals 
and  general  rulemaking  authority 
because  this  revision  strengthens  the 
SIP.  EPA  is  also  finaUzing  a  Umited 
disapproval  of  this  rule  under 
provisions  of  the  CAA  cited  above 
because  the  rule  contains  deficiencies, 
and  as  a  result,  does  not  meet  the  CAA 
provisions  regarding  plan  submissions 
and  requirements  for  nonattainment 
areas.  As  a  result  of  this  limited 
disapproval  EPA  will  be  required  to 
impose  highway  funding  or  emission 
offset  sanctions  under  the  CAA  unless 
the  State  submits  and  EPA  approves 
corrections  to  the  identified  deficiencies 
within  18  months  of  the  effective  date 
of  this  disapproval.  Moreover,  EPA  will 
be  required  to  promulgate  a  Federal 
implementation  plan  (FIP)  unless  the 
deficiencies  are  corrected  within  24 
months  of  the  effective  date  of  this 
disapproval 
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EFFECTIVE  OATC:  This  action  is  effective 
on  January  19. 1994. 
A00RE88E8:  Copies  of  the  rule  revision 
and  EPA's  evaluation  report  for  Rule 
1116  are  available  for  public  inspection 
at  EPA's  Region  9  office  diiring  normal 
business  hours.  Copies  of  the  submitted 
rule  revision  are  available  for  inspection 
at  the  following  locations: 

Rulemaking  Section  II  (A-5-3),  Air 
and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  DC.  75  Hawthorne  Street,  San 
Francisco.  CA  94105. 

Environmental  Protection  Agency, 
Jerry  Kurtzweg  AMR  443, 401  "M" 
Street,  SW.,  Washington,  DC  20460. 

California  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section,  2020  "L"  Street, 
Sacramento,  CA  92123-1095. 

Mojave  Desert  Air  Quality 
Management  District,15428  Civic  Drive, 
Victorville,  California  92392. 
FOR  FURTHER  WFORIIATION  CONTACT: 

Qiris  Stamos,  Rxilemaking  Section  II 

(A-5-3),  Air  and  Toxics  Division,  U.S. 

Environmental  Protection  Agency, 

Region  DC,  75  Hawthorne  Street,  San 

Francisco,  CA  94105.  Telephone:  (415) 

744:^1187. 

SUPPLEMENTARY  MFORMATION: 

Background 

On  May  12, 1993  at  58  PR  27971.  EPA 

E reposed  granting  limited  approval  and 
mited  disapproval  of  the  following 
rule  into  the  California  SIP:  SBCAPCD 
Rule  1116,  Automotive  Refinishing 
Operations.  Rule  1116  was  adopted  by 
SBCAPCI)  on  March  2, 1992.  This  rule 
was  submitted  by  the  California  Air 
Resources  Board  (CARB)  to  EPA  on  June 
19, 1992.  This  rule  was  submitted  in 
response  to  EPA's  1988  SIP  Call  and  the 
CAA  section  182(aK2)(A)  requirement 
that  nonattainment  areas  fix  their 
reasonably  available  control  technology 
rules  (RACT)  for  ozone  in  accordance 
with  EPA  guidance  that  interpreted  the 
requirements  of  the  pre-amendment  Act. 
A  detailed  discussion  of  the  background 
for  the  above  rule  and  nonattainment 
area  is  provided  in  the  notice  of 
proposed  rulemaking  (NPR)  cited  above. 

^A  has  evaluated  the  above  rule  for 
consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations  and  EPA's 
interpretation  of  these  requirements  as 
expressed  in  the  various  EPA  policy 
guidance  documents  referenced  in  the 
NPR.  EPA  is  finalizing  the  limited 
approval  of  this  rule  in  order  to 
strengthen  the  SIP  and  finaUzing  the 
limited  disapproval  requiring  the 
correction  of  the  remaining  deficiencies. 
These  deficiencies  include  allowing  the 
Air  Pollution  Control  Officer  discretion 


in  choosing  equivalent  test  methods  for 
compliance  determinations,  foiling  to 
require  recordkeeping  requirements  for 
exempt  focilities,  and  containing  an 
inadequate  rule  applicabiUty  section.  A 
detailed  discussion  of  the  rule 
'provisions  and  evaluations  has  been 
provided  in  the  NPR  and  in  a  technical 
support  document  (TSD)  available  at 
EPA's  Region  IX  office  (TSD  dated 
January  25, 1993-SBCAPCD  Rule  1116). 

Response  to  Public  Comments 

A  30-day  public  comment  period  was 
provided  at  58  FR  27971.  EPA  received 
no  comment  letters  on  the  NPR. 

EPA  Action 

EPA  is  finalizing  a  limited  approval 
and  a  limited  disapproval  of  the  aboye- 
referenced  rule.  The  limited  approval  of 
this  rtile  is  being  finalized  under  section 
1 10(k)(3)  in  light  of  EPA's  authority 
piusuant  to  section  301(a)  to  adopt 
regulations  necessary  to  further  air 
quality  by  strengthening  the  SIP.  The 
approval  is  limited  in  the  sense  that  the 
rufe  strengthens  the  SIP.  However,  the 
rule  does  not  meet  the  section 
182(a)(2)(A)  CAA  requirement  because 
of  the  rule  deficiencies  which  were 
discussed  in  the  NPR.  Thus,  in  order  to 
strengthen  the  SIP.  EPA  is  granting 
limited  approval  of  this  rule  under 
sections  110(k)(3)  and  301(a)  of  the 
CAA.  This  action  approves  the  rule  into 
the  SIP  as  a  federally  enforceable  rule. 
At  the  same  time,  EPA  is  finalizing 
the  limited  disapproval  of  this  rule 
because  it  contains  deficiencies  that 
have  not  been  corrected  as  required  by 
section  182(a)(2)(A)  of  the  CAA,  and,  as 
such,  the  rule  does  not  fully  meet  the 
requirements  of  Part  D  of  the  Act.  As 
stated  in  the  NPR,  upon  the  effective ' 
date  of  this  final  rulemaking,  the  18 
month  clock  for  sanctions  and  the  24 
month  FIP  clock  will  begin.  Sections 
179(a)  and  110(c).  If  the  State  does  not 
submit  the  required  corrections  and 
EPA  does  not  approve  the  submittal 
within  18  montitis  of  the  final 
rulemaking,  either  the  highway  sanction 
or  the  offset  sanction  will  be  imposed  at 
the  18  month  mark.  It  should  be  noted 
that  the  rule  covered  by  this  final 
rulemaking  has  been  adopted  by  the 
SBCAPCD  and  is  cmrently  in  effect  in 
the  SBCAPCD.  EPA's  Umited 
disapproval  action  in  this  final 
rulemaking  does  not  prevent  SBCAPCD 
or  EPA  from  enforcing  this  rule. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 


Ught  of  specific  technical,  economic, 
and  environmental  foctors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Regulatory  Process 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225).  On 
January  6. 1989.  the  Office  of 
Management  and  Budget  waived  Table 
2  and  Table  3  SIP  revisions  (54  FR  2222) 
from  the  requirements  of  section  3  of 
Executive  cJrder  12291  for  a  period  of 
two  years.  EPA  has  submitted  a  request 
for  a  permanent  waiver  for  Table  2  and 
Table  3  SIP  revisions.  The  0MB  has 
agreed  to  continue  the  waiver  until  such 
time  as  it  rules  on  EPA's  request.  This 
request  continues  in  effect  under 
Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  30, 1993. 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
0)urt  of  Appeals  for  the  appropriate 
circuit  by  February  18, 1994.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference, 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1, 1982. 

Dated:  October  28, 1993. 
Felicia  Marcus, 

Regional  Administrator. 

Title  40  of  the  Code  of  Federal 
Regulations,  part  52,  is  amended  as 
follows: 

PARTS2-{AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 
Authority:  42  U.S.Q  7401-7671q. 
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SubparfF— Callfomia 

2.  Section  52.220  is  amended  by 
adding  paragraph  (c)  (188)(i)(B)  to  read 
as  follows: 

152.220    Identification  of  plan. 

•        •        •        •        • 

(c)  •  •  • 

(188)*   •   • 

({)••• 

(B)  San  Bernardino  Coimty  Air 
PoUution  Control  District. 

(2)  Rule  1116,  adopted  on  March  2. 
1992. 


(FR  Doc.  93-30950  Filed  12-17-«3;  8:45  am] 
BUUNQ  CODE  tSaO-SO-F 


40  CFR  Part  52 

[CA  S7-4-6098;  FRL-4812-6] 

Approval  and  Promulgation  of 
Implementation  Plans;  Califomla  State 
Implementation  Plan  Revision;  South 
Coast  Air  Quality  Management  District 

AGENCY:  Envirorunental  Protection 

Agency  (EPA). 

ACTION:  Final  rulemaking. 

summary:  EPA  is  finaUzing  limited 
approvals  and  limited  disapprovals  of 
five  rule  revisions  to  the  California  State 
Implementation  Plan  (SIP)  proposed  in 
tlie  Federal  Register  on  August  30, 1993 
and  on  September  10, 1993.  The 
revisions  concern  rules  from  the  South 
Coast  Air  C^ality  Management  District 
(SCAQMD).  This  final  action  will 
incorporate  these  rules  into  the  federally 
approved  SIP.  The  intended  effect  of 
finalizing  this  action  is  to  regulate 
emissions  of  volatile  organic 
compounds  (VCXIs)  in  accordance  Mdth 
the  requirements  of  the  Clean  Air  Act, 
as  amended  in  1990  (CAA  or  the  Act). 
The  revised  rules  control  VCX] 
emissions  from  coating  operations  for 
marine  vessels,  metal  parts  and 
products,  magnet  wire,  and  motor 
vehicle  non-assembly  Unes  and  from 
solvent  cleaning  operations.  Thus,  EPA 
is  finalizing  a  limited  approval  of  these 
revisions  into  the  California  SIP  under 
CAA  provisions  regarding  EPA  action 
on  SIP  submittals  and  general 
rulemaking  authority  because  these 
revisions  strengthen  the  SIP.  EPA  is  also 
finalizing  a  limited  disapproval  of  these 
rules  under  provisions  of  the  CAA  cited 
above  because  these  rules  contain 
deficiencies,  and  as  a  result,  do  not  meet 
the  CAA  provisions  regarding  plan 
submissions  and  requirements  for 
nonattainment  areas.  These  deficiencies 
are  related  to  inadequate  recordkeeping 
requirements,  insiifndent  test  method 


references,  the  presence  of  Executive 
Officer  discretion  and  control  device 
equivalency  in  the  rule,  VCX3  hmits 
inconsistent  with  CTG  specifications, 
and  missing  rule  applicability  sections. 
As  a  result  of  this  limited  disapproval 
EPA  will  be  required  to  impose  highway 
funding  or  emission  offset  sanctions 
under  the  CAA  imless  the  State  submits 
and  EPA  approves  corrections  to  the 
identified  deficiencies  within  IB 
months  of  the  eSective  date  of  this 
disapproval  Moreover.  EPA  will  be 
required  to  promulgate  a  Federal 
implementation  plan  (FIP)  imless  the 
deficiencies  are  corrected  within  24 
months  of  the  effective  date  of  this 
disapproval. 

EFFECTIVE  DATE:  This  action  is  effective 
on  January  19, 1994. 
ADDRESSES:  Copies  of  the  rule  revisions 
and  EPA's  evaluation  report  for  each 
rule  are  available  for  public  inspection 
at  EPA's  Region  9  office  during  normal 
business  hours.  (Copies  of  the  submitted 
rule  revisions  are  available  for 
inspection  at  the  following  locations: 

California  Air  Resources  Board, 
Stationary  Source  Division  .Rule 
Evaluation  Section,  2020  L  Street, 
Sacramento,  CA  95814. 

Environmental  Protection  Agency, 
Jerry  Ktirtzweg  ANR  443, 401  "M" 
Street,  SW.,  Washington,  DC  20460. 

South  Coast  Air  Quality  Management 
District,  21865  East  Copley  Drive, 
Diamond  Bar,  CA  91765-4182. 

Rulemaking  Section  II  (A-5-3).  Air 
and  Toxics  Division,  U.S. 
Environmental  Protection  Agency. 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chris  Stamos,  Rulemaking  Section  II 
(A-5-3),  Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105.  Telephone:  (415) 
744-1187. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  August  30. 1993,  at  58  FR  45469, 
and  on  September  10, 1993,  at  58  FR 
47705,  EPA  proposed  granting  limited 
approval  and  limited  disapproval  of  the 
following  SCAQMD  rules  into  the 
C^aUfomia  SEP:  Rule  1106,  Marine 
Coating  Operations;  Rule  1107, 
Miscellaneous  Metal  Parts  and  Products 
Coating  Operations:  Rule  1126,  Magnet 
Wire  Coating  Operations;  Rule  1151, 
Motor  Vehicle  Non-Assembly  Line 
Coating  Operations;  and  Rule  1171, 
Solvent  Cleaning.  Rules  1106, 1107  and 
1171  were  all  adopted  by  SCAQMD  on 
August  2, 1991.  Rule  1126  was  adopted 
by  SCAQMD  on  March  6, 1992,  and 


Rtile  1151  was  adopted  by  SCAQMD  on 
September  6, 1991.  Rules  1106, 1107, 
and  1151  were  submitted  by  the 
Cahfomia  Air  Resources  Board  (CARB) 
to  EPA  on  May  13, 1993.  Rule  1126  was 
submitted  by  CARB  to  EPA  on 
September  14, 1992,  and  Rule  1171  on 
June  19, 1992.  These  rules  were 
submitted  in  response  to  EPA's  1988  SIP 
Call  and  the  CIAA  section  182(a)(2)(A) 
requirement  that  nonattainment  areas 
fix  their  Reasonably  Available  Control 
Technology  (RACT)  rules  for  ozone  in 
accordance  with  EPA  guidance  that 
interpreted  the  requirements  of  the  pre- 
amendment  Act.  A  detailed  discussion 
of  the  background  for  each  of  the  above 
rules  and  nonattainment  areas  is 
provided  in  the  notice  of  proposed 
rulemakings  (NPRs)  cited  above. 

EPA  has  evaluated  all  of  the  above 
rules  for  consistency  with  the 
requirements  of  the  CAA  and  EPA 
regulations  and  EPA's  interpretation  of 
these  requirements  as  expressed  in  the 
various  EPA  policy  guidance  documents 
referenced  in  the  NPRs.  EPA  is 
finalizing  the  limited  approval  of  these 
rules  in  order  to  strengthen  the  SIP  and 
finalizing  the  limited  disapproval 
requiring  the  correction  of  Uie 
remaining  deficiencies.  These 
deficiencies  are  related  to  recordkeeping 
requirements,  test  method  references. 
Executive  Officer  discretion,  control 
device  equivalency,  VOC  limits,  and 
rule  applicabiUty.  A  detailed  discussion 
of  the  rule  provisions  and  evaluaUons 
has  been  provided  in  the  NPRs  and  in 
technical  support  documents  (TSDs) 
available  at  EPA's  Region  IX  office 
(TSDs  all  dated  April  12, 1993). 

Response  to  Public  Comments 

A  30-day  pubUc  comment  period  was 
provided  in  the  Federal  Register  and 
EPA  received  no  comment  letters  on  the 
NPRs  cited  above. 

EPA  Action 

EPA  is  finalizing  a  limited  approval 
and  a  limited  disapproval  of  the  above- 
referenced  rules.  'The  Umited  approval 
of  these  rules  is  being  finalized  under 
section  110(k)(3)  in  Ught  of  EPA's 
authority  pursuant  to  section  301(a)  to 
adopt  regulations  necessary  to  further 
air  quaUty  by  strengthening  the  SIP.  The 
approval  is  Umited  in  the  sense  that  the 
rules  strengthen  the  SIP.  However,  the 
rules  do  not  meet  the  section 
182(a)(2)(A)  CAA  requirementjbecause 
of  the  rule  deficiencies  which  were 
discussed  in  the  NPRs.  Thus,  in  order  to 
strengthen  the  SIP,  EPA  is  granting 
Umited  approval  of  these  rules  under 
sections  110(k)(3)  and  301(a)  of  the 
CAA.  This  action  approves  the  rules 
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into  tlM  SIP  as  fedenlly  enforceable 
rules. 

At  the  same  time,  EPA  is  finaliring 
the  limited  disapproval  of  these  rules 
because  they  contain  deficiencies  that 
have  not  been  corrected  as  required  by 
section  182(a)(2KA)  of  the  CAA,  and,  as 
such,  the  rules  do  not  fully  meet  the 
requirements  of  part  D  of  the  Act.  As 
stated  in  the  NPRs,  upon  the  effective 
date  of  this  final  rulemaking,  the  18 
month  clock  for  sanctions  and  the  24 
month  FIP  clock  vrill  begin.  Sections 
179(a)  and  110(c).  If  the  State  does  not 
submit  the  required  corrections  and 
EPA  does  not  approve  the  submittal 
within  18  months  of  the  final 
rulemaking,  either  the  highway  sanction 
or  the  offset  sanction  will  be  imposed  at 
the  18  month  mark.  It  should  be  noted 
that  the  rules  covered  by  this  final 
rulemaking  have  been  adopted  by  the 
SCAQN4D  and  are  ciurently  in  effect  in 
the  SCAC^hiD.  EPA's  limited 
disapproval  action  in  this  final 
nilemaking  does  not  prevent  SCAQMD 
or  EPA  from  enforcing  these  rules. 

Nothing  in  this  action  shoiild  be 
cpnstrued  as  pennitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 

Elan  shall  be  considered  separately  in 
ght  of  specific  technical,  economic 
and  environmental  fectors  and  in 
relation  to  relevant  statutory  and 
regulatcny  requirements. 

Regulatory  Process 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19. 1989  (54  FR  2214-2225). 
EPA  has  submitted  a  request  for  a 
permanent  waiver  for  Table  2  and  Table 
3  SIP  revisions.  The  0MB  has  agreed  to 
continue  the  waiver  until  such  time  as 
it  rules  on  EPA's  request.  This  request 
continues  in  efiect  under  Executive 
Order  12866  which  superseded 
Executive  Order  12291  on  September 
30, 1993. 

Under  section  307(b)(1)  of  die  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Qnut  of  Appeals  for  the  appropriate 
circuit  by  February  18, 1994.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed  and 
shall  tuA  poatpoDe  the  effsctiveness  of 
such  rule  or  ection.  This  ection  may  not 
be  challenged  later  in  proceedings  to 


enforce  its  requirements  (see  suction 
307(bM2n. 

List  of  Sabjects  in  40  CFR  Part  sa 

Environmental  protection.  Air 
pollution  control,  Hydrocarbons. 
Incorporation  by  refisrence, 
Intergovernmental  relations.  Ozone. 
Reporting  and  recordkeeping 
requirements. 

Notr.  Inoorporation  by  rateeoca  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  la^rtv  on  July  1, 1M2( 


Dated:  November  24. 1993. 
John  Wise. 
Acting  Regional  Administrator. 

Title  40  of  the  Code  of  Federal 
Regulations,  part  52,  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  F— CaHfomla 

2.  Section  52.220  is  amended  by 
adding  paragraphs  (c)  (188)(i)(C), 
(189)(iKAK2),  adding  and  reserving 
paragraphs  (cKl90),  (191)  and  (192),  and 
adding  paragraph  (193)  to  reed  as 
follows: 

152.220    Identification  ol  plan. 

•        •        •        •        • 

(c)*  '  ' 
(188)*  •  • 
(!)••' 

(C)  South  Coast  Air  Quality 
Management  District.  < 

(1)  Rule  1171.-adopted  on  August  2. 
1991. 

(189)*  •  • 
(i)'  '  ' 
(A) •  •  • 

[2)  Rule  1126.  adopted  on  March  6, 
1992. 

(190)  (Reserved) 

(191)  [Reserved) 

(192)  [Reserved] 

(193)  New  and  Amended  regulations 
for  the  following  APCDs  were  submitted 
on  May  13, 1993,  by  the  Governor's 
designee. 

(i)  Incorporaticm  by  reference. 

(A)  South  Coast  Air  Quality 
Management  District. 

(1)  Rule  1106,  adopted  on  August  2. 
1991;  Rule  1107.  adopted  on  August  2. 
1991;  and  Rule  1151.  adopted  on 
September  6. 1991. 
[FR  Doc  93-30948  FUed  11-17-03;  8HS  ami 


40  CFR  Part  82 

[CA  38-»-60t7:  RILr481»^ 

Approval  and  Promulgation  of 
Implamantation  Plana;  California  State 
Implementation  Plan  Revlalon;  South 
Coaat  Air  Quality  Management  DIatrlct 
(SCAQMD);  Ventura  County  Air 
Pollution  Control  Diatrict  (VCAPCD) 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rulemaking. 

SUMMARY:  EPA  is  finalizing  the  approval 
of  revisions  to  the  California  State 
Implementation  Plan  (SIP)  proposed  in 
the  Federal  Register  on  August  30. 
1993.  The  revisions  concern  rules  fiom 
the  South  Coast  Air  Quality 
Management  District  (SCAQMD)  and 
the  Ventura  Coimty  Air  Pollution 
Control  District  (VCAPCD).  This 
approval  action  will  incorporate  these 
rules  into  the  federally  approved  SEP. 
The  intended  effect  of  approving  these 
rules  is  to  regulate  emissions  of  volatile 
organic  compounds  (VOCs)  in 
accordance  with  the  requirements  of  the 
Clean  Air  Act,  as  amended  in  1990 
(CAA  or  the  Act).  The  revised  rules 
control  VOC  emissions  fixHn  a  variety  of 
coating  operations  (plastic,  rubber, 
glass,  paper,  fabric,  film,  motor  vehicle 
and  mobile  equipment  coating 
opeations)  and  from  resin 
manufacturing.  Tlius.  EPA  is  finalizing 
the  approval  of  these  revisions  into  the 
California  SIP  under  provisions  of  the 
CAA  regarding  EPA  action  on  SIP 
submittals,  SIPs  for  national  primary 
and  secondary  ambient  air  quality 
standards  and  plan  requirements  for 
nonattainment  areas. 
EFRCnVE  DATE:  This  action  is  effiective 
on  January  19, 1994. 
ADDRESSES:  Copies  of  the  rule  revisions 
and  EPA's  evaluation  report  for  each 
rule  are  available  for  puolic  inspection 
at  EPA's  Region  IX  office  during  normal 
business  hours.  Copies  of  the  submitted 
rule  revisions  are  available  for 
inspection  at  the  following  locations: 

Rulemaking  Section  n  (A-5-3),  Air 
and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105. 

CaUfbmia  Air  Resources  Board, 
Stationary  Source  Division  .Rule 
Evaluation,  2020  "L"  Street. 
Sacramento,  CA  9S814. 

South  Coast  Air  Quality  Management 
District.  21865  East  Copley  Drive. 
Diamond  Bar,  CA  91765-4182. 

Ventura  Coimty  Air  Pollution  Control 
District,702  County  Square  Drive, 
Ventura.  CA  93003. 
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FOR  FURTHER  INFORMATKM  CONTACT: 
Chris  Stamos  Rulemaking  Section  n  (A- 
5-3).  Air  and  Toxics  Division.  U.S. 
Environmental  Protection  Agency. 
Region  IX.  75  Hawthorne  Street,  San 
Francisco.  CA  94105.  Telephone:  (415) 
744-1187 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  30. 1993  at  58  FR  45471- 
45476,  EPA  proposed  to  approve  the 
following  rules  into  the  California  SIP: 
SCAQMD's  Rule  1145.  Plastic,  Rubber, 
and  Class  Coating  Operations:  Rule 
1128,  Paper,  Fabric,  and  Film  Coating 
Operations;  Rule  1141,  Control  of 
Volatile  Organic  Compound  Emissions 
from  Resin  Manufacturing — and 
VCAPCD's  Rule  74,18.  Motor  Vehicle 
and  Mobile  Equipment  Coating 
Operations.  Rule  1145  was  adopted  by 
the  SCAQMD  on  January  10, 1992;  Rule 
1128  was  adopted  by  the  SCAQMD  on 
February  7. 1992;  Rule  1141  was 
adopted  by  the  SCAQMD  on  April  3. 
1992;  and  Rule  74.18  was  adopted  by 
the  VCAPCD  on  January  28. 1992.  Rule 
1145  was  submitted  by  the  California 
Air  Resources  Board  (CARB)  to  EPA  on 
January  11. 1993;  Rules  1128  and  1141 
were  submitted  by  CARB  on  September 
14, 1992;  and  Rule  74.18  was  siibmitted 
by  CARB  on  June  19. 1992.  These  rules 
were  submitted  in  response  to  EPA's 
1988  SIP-Call  and  the  CAA  section 
182(a)(2)(A)  requirement  that 
nonattainment  areas  fix  their  reasonably 
available  control  technology  (RACT) 
rules  for  ozone  in  accordance  with  EPA 
guidance  that  interpreted  the 
requirements  of  the  pre-amendment  Act. 
A  detailed  discussion  of  the  background 
for  each  of  the  above  rules  and 
nonattainment  areas  is  provided  in  the 
NPRs  cited  above. 

EPA  has  evaluated  all  of  the  above 
rules  for  consistency  with  the 
requirements  of  the  CAA  and  EPA 
regulations  and  EPA  interpretation  of 
these  requirements  as  expressed  in  the 
various  EPA  policy  guidance  documents 
referenced  in  the  NPRs  cited  above.  EPA 
has  found  that  the  rules  meet  the 
applicable  EPA  requirements.  A 
detailed  discussion  of  the  rule 
provisions  and  evaluations  has  been 
provided  at  58  FR  45471-45476  and  in 
technical  support  documents  (TSDs) 
available  at  EPA's  Region  IX  office 
(TSDs  dated  April  12. 1993,  April  30, 
1993,  and  April  26, 1993). 

Response  to  Comments 

A  30-day  public  comment  period  was 
provided  in  the  Federal  Register  and 
EPA  received  no  comments. 


EPA  Action 

EPA  is  finalizing  action  to  approve 
the  above  rules  for  inclusion  into  the 
CaUfbmia  SIP.  EPA  is  approving  the 
submittal  under  section  110(k)(3)  as 
meeting  the  requirements  of  section 
110(a)  and  part  D  of  the  CAA.  This 
approval  action  will  incorporate  these 
rules  into  the  federally  approved  SIP. 
The  intended  effect  of  approving  these 
rules  is  to  regulate  emissions  of  VOCs  in 
accordance  with  the  requirements  of  the 
CAA. 

Nothing  in  this  action  should  be 
construed  as  pennitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Regulatory  Process 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19. 1989  (54  FR  2214-2225). 
EPA  has  submitted  a  request  for  a 
permanent  waiver  for  Table  2  and  Table 
3  SIP  revisions.  The  0MB  has  agreed  to 
continue  the  waiver  imtil  such  time  as 
it  rules  on  EPA's  request.  This  request 
continues  in  effect  under  Executive 
Order  12866  which  superseded 
Executive  Order  12291  on  September 
30, 1993. 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  February  18, 1994.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons,  * 

Incorporation  by  reference, 
Intergovernmental  relations.  Ozone. 
Reporting  and  recordkeeping 
requirements. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  Regkter  on  July  1. 1982. 


Dated:  November  24, 1993. 
John  Wise, 
Acting  Regional  Administrator. 

Title  40  of  the  Code  of  Federal 
Regulations,  part  52,  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 

Subpart  F— Califomla 

2.  Section  52.220  is  amended  by 
adding  paragraphs  (c)  (188)(i)P). 
(189)(i)(A)(3),  and  (191)  to  read  as 
follows: 

152.220    Identification  of  plan. 

•  •        •        •        • 

(c)  •  •  • 

(188)*  •  • 

(i)*  •  • 

(D)  Ventura  Coimty  Air  Pollution  ' 
Control  District. 

(I)  Rule  74.18,  adopted  on  January  28, 
1992. 

(189)*  •  • 

(i)*  •  • 
(A)«  •  • 

(3)  Rule  1128,  adopted  on  February  7, 
1992,  and  Rule  1141,  adopted  on  April 
3, 1992. 

•  •        •        •        • 

(191)  New  and  amended  regulations 
for  the  following  APCDs  were  submitted 
on  January  11, 1993,  by  the  Governor's 
designee. 

(i)  Incorporation  by  reference. 

(A)  South  Coast  Air  Quahty 
Management  District 

(1)  Rule  1145.  adopted  on  January  10, 
1992. 

•  •        •        *        • 

(FR  Doc.  93-30952  Filed  12-17-93;  8:45  am] 
BIUJNQ  CODE  «6»«)^ 


40  CFR  Part  63 
[AO-FRL-4816-6] 

National  Emlaaion  Standarda  for 
Hazardoua  Air  Pollutanta  for  Source 
Categortea:  Perchloroethylene  Dry 
Cleaning  Facilities;  Amendmenta 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

>» 

SUMMARY:  This  action  makes  several 
amendments  to  the  national  emission 
standards  for  hazardous  air  pollutants 
(NESHAP)  for  perchloroethylene  (PCE) 
dry  cleaning  fodlities  promulgated  in 
the  Federal  Register  on  September  22, 
1993  (58  FR  49354).  This  action: 
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(1)  Corrects  a  typographical  error 
regarding  repair  of  PCE  dry  cleaning 
equipment  leaks; 

(2)  Extends  the  time  for  reporting 
infonnatiofn  to  EPA;  and 

(3)  Deletes  the  reqviirement  of  having 
reports  submitted  to  EPA  certified 
before  a  notary  public. 
EFFECTIVE  DATE:  December  20, 1993. 
A00RE86ES:  Docket.  All  information 
used  in  the  development  of  this  final 
action  is  contained  in  the  preamble 
below.  However,  Docket  No.  A-88-11, 
containing  the  supporting  informatian 
for  the  original  NESHAP.  is  available  for 
public  inspection  and  copying  between 
8:30  a.m.  and  3:30  pjn.,  Monday 
through  Friday,  at  EPA's  Air  Docket 
Section,  Waterside  Mall,  room  M-1500. 
1st  floor,  401  M  Street  SW^  Washington. 
DC  20460.  A  reasonable  fee  may  be 
charged  for  copying. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
George  Smith  at  (919)  541-1549  or  Mr. 
Fred  Porter  at  (919)  541-5251. 
Standards  Development  Branch. 
Emissioo  Standards  Division  (MD-13). 
U.S.  Enviroimiental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711.  ^- 

SUPPLEMENTARY  INFORMATION:  The 
information  presented  in  this  preamble 
is  organized  as  follows: 

I.  Background 

n.  Summary  of  and  Rationale  for  Rule 
Qunges 

A.  PCB  Drjr  Cleaning  Equipmeot  Leaks 

B.  Extension  for  Initial  Refmrting  Time 
C  Deletion  of  Certification  Before  NoUry 

Public 
D.  Effective  Date 
E  Judicial  Review 
m.  Administrative  Requirements 

A.  Papervrork  Reduction  Act 

B.  Executive  Order  12866  Review 
C  Regulatory  Flexibility  Act 

LBeckgrannd 

This  action  amends  §§  63.320  and 
63.324  of  subpart  M  of  40  CFR  part  63. 
These  sections  deal  with  the 
applicability,  definitions,  and 
recordkeeping  and  reporting 
requirements  for  the  NESHAP  for  PCE 
dry  cleaning  facilities.  As  published,  the 
final  regulation  contains  a  typographical 
error  and  reporting  requirements  that 
the  Administrator  now  considers 
tmreasoooble. 

n.  Smnmary  of  and  Rationale  for  Rule 
Changes 

A.  PCE  Dry  QeaniBg  Equipment  Leaks 

The  typographical  error  in  the 
applioltility  section,  S  63.320(c)  is 
evident  from  the  discussion  in  the 
preamble  to  the  prom\ilgated  NESHAP. 
Without  ^s  conection.  eodstfaig  sources 


would  only  be  required  to  find  leaks, 
but  would  not  have  to  repair  them.  The 
NESHAP  has  been  revised  to  require 
that  sooroes  repair  leaks  they  fiiid. 

B.  Extension  for  /niitaJ  Reporting  Time 

The  changes  made  to  the 
recordkeeping  and  reporting 
requirements  section  reflect  the 
Administrator's  conclusion  that  the 
timeframe  for  reporting  inibrmaticn  to 
EPA  are  now  unreasonable  for  the 
nujority  of  PCE  dry  desning  facilities. 
The  dry  cleaning  industry  is  con)posed 
primarily  of  small  businesses.  As  a 
consequence,  dissemination  of 
information  concerning  the  NESHAP  to 
the  dry  cleaning  industry  is  proving  to 
be  more  difficult  and  time-consuming 
than  anticipated.  More  time  is  needed 
for  the  dry  cleaning  industry  to  become 
aware  of  the  NESHAP  and  the 
information  reporting  requirements  it 
includes. 

The  Administrator  believes  that 
relaxing  the  reporting  dates  will  provide 
ejected  PCE  dry  cleaning  fiacilities  tiie 
additional  time  they  need  to  respond  to 
these  requirements.  Therefore,  the 
reporting  requirements  are  extended  by 
180  days. 

The  Administrator  also  believes  that 
the  affected  PCE  dry  cleaning  CaciUties 
need  to  be  given  time  to  beccune  aware 
of  the  General  Provisions,  which  will  be 
promulgated  in  the  next  several  months. 
The  General  Provisions  are  additional 
regulations  that  will  affect  PCE  dry 
cleaning  facilities,  as  they  are  general  to 
all  NESHAP's.  The  180  day  extension  to 
the  information  reporting  requirements 
provided  in  this  notice  should  provide 
an  adequate  period  for  owners  or 
operators  of  PCE  dry  cleaning  facilities  ' 
to  become  aware  of  those  parts  of  the 
General  Provisions  that  are  applicable  to 
them. 

C.  Deletion  of  Certification  Before 
Notary  Public 

The  deletion  of  &e  requirement  that 
reports  submitted  to  the  Administrator 
or  delegated  Stats  authority  be  certified 
before  notary  public  reflects  the 
Administrator's  concern  that  this 
requirement  is  now  unreasonable  for  the 
majority  of  PCE  dry  cleaning  facilities. 
This  requirement  is  apparently  viewed 
by  some  dry  cleaners  as  an  indication 
that  EPA  does  not  trust  them.  This  is  not 
the  case  and  to  prevent  any  resentment 
or  misunderstandings  from  arising,  this 
requirement  is  deleted. 

D.  Effective  Date 

The  EPA  is  publishing  this  rule  as  a 
final  rule,  and  it  is  effectiTe 
immediately  upon  publication.  The 
Administrator  believes  that  this  action 


is  supported  by  the  "good  cause" 
exception  in  the  Administrative 
Procedures  Act.  which  permits  an 
agency  for  "good  cause"  to  proceed 
directly  to  a  final  rule  where  issuing  a 
proposed  rule  would  be  "impracticable, 
unnecessary,  or  contrary  to  the  pubhc 
interest"  (5  U.S.C.  553{b){B)]  and  for 
"good  cause  found"  !5  U.S.C.  553(d)]  to 
dispense  with  the  general  requirement 
that  a  rule  be  published  30  days  before 
its  effective  date.  The  Administrator 
believes  that  "good  cause"  exists  here  to 
issue  a  final,  immediately  effective  rule 
because  of  the  nearness  of  the  December 
20, 1993  initial  notification  deadline 
specified  in  the  promulgated  NESHAP 
for  PCE  Dry  Cleaning  Facilities.  If  the 
changes  in  this  rulemaking  were  only 
being  proposed,  then  the  December  20, 
1993  initial  notification  deadline  would 
still  be  in  effect  and  this  would  negate 
the  intent  of  the  changes  of  this 
rulemaldi^  Furthermore,  the 
Administrator  views  this  action,  wnicn 
delays  reporting  but  not  compliance 
with  the  actual  standards,  as 
noncontroversial. 
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E.  Judicial  Review  ■ 

Under  section  307(b)(1)  of  the  Act, 
judicial  review  of  the  actions  taken  by 
this  final  rule  is  available  ordy  by  the 
filing  of  a  petition  for  review  in  the  U.S. 
Court  of  Appeals  for  the  District  of 
Columbia  Qrcuit  within  60  days  of 
publication  of  this  action.  Under  section 
307(b)(2)  of  the  Act.  the  requirements 
that  are  the  subject  of  this  final  rule  may 
not  be  challenged  later  in  civil  or 
criminal  proceedings  brought  by  EPA  to 
enforce  these  requirements. 

m.  Administrative  Requirements 

A.  Paperwork  Reduction  Act 

The  information  collection 
requirements  of  the  previously 
promulgated  NESHAP  for  PCE  Dry 
Cleaning  Facilities  were  submitted  to 
and  approved  by  the  Office  of 
Management  and  Budget  A  copy  of  this 
Information  Collection  Request  (ICR) 
document  (OMB  control  number  2060- 
0234)  may  be  obtained  from  Sandy 
Fanner,  Information  PoUcy  Branch 
(PM-223Y);  U.S.  Environmental 
Protection  Agency;  401  M  Street.  SW.; 
Washington.  DC  20460  or  by  calling 
(202)  260-2740.  Today's  changes  to  the 
NESHAP  for  PCE  Dry  Cleaning  Facilities 
do  not  affect  the  inf^mation  collection 
burden  estimates  made  previously,  only 
the  timing  of  the  submittal  of  the 
information  requested  has  been  affected 
somewhat  Therefore,  the  ICR  has  not 
been  revised. 


B.  Executive  Order  12866  Review 

This  rule  was  classified  "non- 
significant" imder  Executive  Order 
12866  and,  therefore  was  not  reviewed 
by  the  Office  of  Management  and 
Budget. 

C.  Regulatory  Flexibility  Act 

the  Regulatory  Flexibihty  Act  of  1980 
requires  \he  identification  of  potentially 
adverse  impacts  of  federal  regulations 
upon  small  business  entities.  The  Act 
specifically  requires  the  completion  of  a 
Regulatory  Flexibility  Analysis  in  those 
instances  where  small  business  impacts 
are  possible.  Because  this  rulemaking 
imposes  no  adverse  economic  impacts, 
a  Regulatory  Flexibility  Analysis  has  not 
been  prepared. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  nimiber  of  small 
business  entities. 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
relations.  Reporting  and  recordkeeping 
requirements. 

Dated:  December  13, 1993. 
Carol  M.  Brownar, 

Administrator. 

Title  40,  chapter  I,  part  63,  of  the 
Code  of  Federal  Regulations  is  amended 
to  read  as  follows: 

PART  63— NATIONAL  EMISSION 
STANDARDS  FOR  HAZARDOUS  AIR 
POLLUTANTS  FOR  SOURCE 
CATEGORIES 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401,  7412, 7414, 
7416,  and  7601. 

Subpart  l»-N8tlonal 
Perehioroethylene  Air  Emission 
Standards  for  Dry  Cleaning  Facilities 

2.  Section  63.320  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

S  63.320    Applicability. 

*  •        •        •        • 

(c)  Each  dry  cleaning  system  that 
conunenced  construction  or 
reconstruction  before  December  9, 1991, 
shall  comply  with  §§  63.322  (c),  (d).  (i). 
(j).  (k),  a),  and  (m).  63.323(d),  and 
63.324(a).  (b).  (d)(1).  (d)(2).  (dK3),  (d)(4), 
and  (e)  beginning  on  December  20, 
1993,  and  shall  comply  with  other 
provisions  of  this  suopart  by  September 
23, 1996. 

•  •        •        •        • 

3.  Section  63.324  is  amended  by 
revising  the  introductory  text  of 


paragraphs  (a),  (b)  and  (c)  to  read  as 
follows: 

160.324    Reporting  and  reeordlnsping 

requirements. 

(a)  Each  owner  or  operator  of  a  dry 
cleaning  facility  shall  notify  the 
Administrator  or  delegated  State 
authority  in  writing  within  270  calendar 
days  after  September  23, 1993  (i.e.,  June 
18, 1994)  and  provide  the  following 
information: 

•  •        •        •        • 

(b)  Each  owner  or  operator  of  a  dry 
cleaning  fodlity  shall  submit  to  the 
Administrator  or  delegated  State 
authority  by  registered  mail  on  or  before 
the  30th  day  following  the  compliance 
dates  specified  in  §  63.320  (b)  or  (c)  or 
Jime  18, 1994,  whichever  is  later,  a 
notification  of  compliance  status 
providing  the  following  information  and 
signed  by  a  responsible  official  who 
shall  certify  its  accuracy: 

•  •        •        •        • 

(c)  Each  owner  or  operator  of  an  area 
source  dry  cleaning  fadUty  that  exceeds 
the  solvent  consiunption  limit  reported 
in  paragraph  (b)  of  mis  section  shall 
submit  to  the  Administrator  or  a 
delegated  State  authority  by  registered 
mail  on  or  before  the  dates  specified  in 
§  63.320  (f)  or  (i),  a  notification  of 
compliance  status  providing  the 
following  information  and  signed  by  a 
responsible  official  who  shall  certify  its 
accuracy: 

(FR  Doc.  93-31001  Filed  12-17-93;  8:45  am] 
aauNG  CODE  aseo-se-p 


40  CFR  Part  86 

(AIMS-FRL-4781-3] 

Certification  Testing  and  Selective 
Enforcement  Audit  Testing  Waivers  for 
On-Highway  Heavy-Duty  Diesel  Engine 
Smoke  Standards 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  This  final  rule  estabUshes  the 
availability  of  waivers  from  certain 
testing  requirements  associated  with  on- 
highway  heavy-duty  diesel  engine 
(I&DE)  smolce  standards.  For  engines 
with  particulate  matter  (PM)  emissions 
certification  levels  at  or  below  0.10 
grams  per  brake  horsepower  hour  (g/ 
bhp-hr).  waivers  will  be  available  for 
certification  smoke  testing  beginning 
with  model  year  1994  and  for  smoke 
testing  during  selective  enforcement 
audit  testing  beginning  with  model  year 
1995.  Begiiming  in  mmiel  year  1997, 


smoke  testing  waivers  will  be  available 
for  both  certification  and  selective 
enforcement  audit  testing  for  engines 
with  PM  certification  levels  at  or  below 
0.25  g/bhp-hr.  These  waivers  are  being 
made  available  under  section  206(a)  and 
(b)  of  the  Clean  Air  Act  in  order  to  avoid 
an  unnecessary  testing  burden  on 
heavy-duty  diesel  engine  manufacturers. 
DATES:  This  action  will  be  effective 
February  18, 1994  imless  notice  is 
received  by  January  19, 1994  that 
adverse  or  critical  comments  will  be 
submitted. 

ADDRESSES:  Interested  parties  may 
submit  written  comments  (in  duplicate, 
if  possible)  to  Public  Docket  No.  A-93- 
35,  at:  Air  Docket  Section,  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW..  Washington,  DC  20460. 
Materials  relevant  to  this  final  rule 
have  been  placed  in  Docket  No.  A-93- 
35  by  EPA.  The  docket  is  located  at  the 
above  address  in  room  M-1500, 
Waterside  Mall  (ground  floor),  and  njay 
be  inspected  between  8:30  a.m.  and 
noon,  and  between  1:30  and  3:30  p.m. 
on  weekdays.  EPA  may  charge  a 
reasonable  fee  for  copying  docket 
materials. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Christopher  Lieske,  Regulation 
Development  and  Support  Division, 
U.S.  Enviroimiental  Protection  Agency, 
2565  Plymouth  Road.  Ann  Arbor. 
Michigan,  48105:  phone  (313)  668- 
4584. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

EPA's  Certification  Program  is  a  major 
component  of  the  agency's  regulatory 
program  to  ensure  compliance  with 
motor  vehicle  emission  standards. 
Before  a  new  heavy-duty  engine  may  be 
introduced  into  conunerce,  the 
manufacturer  must  first  obtain  a 
certificate  of  conformity  from  EPA.  EPA 
issues  such  certificates  only  after  the 
manufecturer  demonstrates  that  the 
engine  will  meet  federal  emission 
standards.  EPA  has  detailed  regulations 
governing  what  information  must  be 
submitted  to  support  an  application  for 
a  certificate,  including  provisions 
requiring  the  testing  of  engines.  A 
manufacturer  typically  tests  a  single 
engine  from  each  engine  family  and  the 
test  data  is  submitted  to  EPA  showing 
that  the  engine  meets  all  applicable 
emissions  standards.  EPA  may  perform 
confirmatory  testing  on  that  eng&e.  If 
all  the  certification  requirements  are 
met,  a  certificate  is  issued  and  the  new 
engines  may  be  introduced  into 
conunerce. 

The  Selective  Enforcement  Audit 
(SEA)  Program  is  another  component  in 
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EPA's  program  to  ensure  compliance 
with  motor  vehicle  emissions  standards. 
In  this  program,  EPA  requires 
manufacturers  to  emission  test  new 
engines  selected  from  the  production 
line.  If  production  engines  are  foimd  not 
to  comply.  EPA  may  suspend  or  revoke 
the  certificate  of  conformity  for  that 
engine  model.  These  two  programs  help 
to  ensure  that  engines  meet  the 
applicable  standards  when  sold  and 
operated  in  use.  A  third  major 
component  of  EPA's  motor  vehicle 
emissions  control  program  involves  in- 
use  emissions  testing  by  EPA  of  selected 
engine  families.  If  an  engine  family  is 
found  not  to  comply  in  use,  although 
the  engines  have  been  properly 
maintained  and  used,  EPA  may  require 
that  the  manufacturer  recall  the  engines 
and  remedy  the  problems. 

Under  current  EPA  regulations  for  the 
Certification  and  SEA  programs,  heavy- 
duty  engine  manufecturers  must 
typically  submit  test  data  obtained  using 
the  Federal  Test  Procedure  (FTP)  for  all 
regulated  pollutants,  and  thereby 
demonstrate  compUance  with  the 
emissions  standards.  For  certain 
emissions  test  data,  however,  the 
Administrator  may  waive  the 
requirement  that  FTP  test  results  be 
submitted,  and  instead  may  allow  the 
manufactvirer  to  demonstrate 
compliance  with  the  standards  on  the 
basis  of  previous  emissions  tests, 
development  tests,  or  other  information. 
EPA  has  typically  granted  such  waivers 
in  cases  where  there  is  evidence  that 
clearly  indicates  that  the  emissions 
levels  of  new  engines  are  expected  to  be 
significantly  below  the  standards. 

Manufacturers  typically  submit  a 
request  for  a  waiver  in  writing  with  the 
application  for  engine  certification, 
along  with  verification  that  the  waivers 
are  appropriate  for  the  engine  family  or 
families  at  issue.  Generally,  the 
manufacturer  is  required  to  show  (on 
the  basis  of  previous  emission  tests, 
development  tests  or  other  information) 
that  the  engine  is  expected  to  pass  the 
standard  for  which  a  measurement 
waiver  is  requested. 

EPA  currently  has  the  regulatory 
authority  to  grant  such  a  waiver  for 
submission  of  FTP  emission  data  on  idle 
carbon  monoxide  (CO)  emissions,  CO 
emissions,  or  particulate  matter  (PM) 
emissions  for  methanol-fueled  diesel 
certification  engines.  EPA  may  also 
grant  such  a  waiver  for  submission  of 
CO  emissions  data  from  petroleum- 
fueled  diesel  certification  engines.  (See 


>  "EPA  Health  AM«ssment  Document  for  Dieael 
EmiMloiu".  Workshop  Review  Draft.  July  1990, 
EPA/600/8-90/OS7A.  Alto  Me  EPA  "Motor  Vehicle 
Air  Toxics  Study",  April  1993.  EPA/42O-R-93-0O5. 


40  CFR  86.094-23(c)(2).)  There  is 
currently  no  corresponding  regulatory 
authority  for  the  Administrator  to  waive 
submissions  of  such  data  regarding 
HDDEs  during  SEA  testing. 

It  is  important  to  note  that  a  testing 
waiver  does  not  relieve  the 
manufacturer  of  the  responsibility  to 
comply  with  the  emissions  standards 
during  certification,  selective 
enforcement  audits,  or  in  use.  Testing 
waivers  only  allow  a  manufacturer  to 
forego  actual  measiirement  of  the 
specified  emissions  during  certification 
or  SEA  testing.  It  is  a  waiver  of  the 
requirement  to  submit  certain  test  data 
to  EPA,  not  a  waiver  of  compliance  with 
the  standard  itself.  In  addition,  the 
receipt  of  a  waiver  for  one  test  program 
would  not  imply  that  testing  will  not  be 
required  in  other  testing  programs  to 
determine  compliance  with  the 
standards. 

n.  Smoke  and  PM  Emissions  Data 

Petroleum-fueled  diesel  engines  are 
prone  to  the  production  of  PM  due  to 
the  nature  of  the  diesel  combustion 
process.  Diesel  PM  is  primarily 
carbonaceous  material,  hydrocarbons, 
and  sulfate  aerosols  coming  from 
unbumed  and  partially-burned  fuel  and 
lubrication  oiLThe  amount  of  visible 
PM,  commonl  J  referred  to  as  smoke,  is 
dependent  on|>oth  the  size  and 
concentration  of  the  particulates.  An 
engine  with  little  smoke  may  still  have 
hi^  PM  levels  if  the  particulate  is 
relatively  small  in  size.  (Smaller  PM.  10 
microns  or  smaller,  can  penetrate  the 
lungs  where  it  may  be  deposited  and 
cause  adverse  health  effects.  A  draft 
EPA  health  assessment  has  classified 
PM  as  a  probable  human  carcinogen.)  i 
However,  as  PM  is  reduced  to  the  very 
low  levels  required  by  new  standards, 
smoke  levels  also  tend  to  decrease  to 
levels  well  below  the  smoke  standards, 
as  is  discussed  below. 

EPA's  first  efforts  to  regulate 
particulate  emissions  from  diesel 
engines  were  throu'gh  smoke  standards. 
The  first  smoke  standards  for  HDDEs 
took  effect  with  the  1973  model  year  (37 
FR  24293,  November  15, 1972).  These 
standards  established  Umits  on  exhaust 
percent  opacity  during  acceleration  (40 
percent)  and  lugging  (20  percent) 
modes.  (Lugging  is  performed  by  using 
the  engine  dynamometer  to  reduce  the 
engine  speed  while  operating  imder 
wide  open  throttle  and  maximum 
horsepower  conditions.  This  simulate  a 
vehicle  climbing  a  hill.)  These  standards 

>  Memorandum  from  Christopher  Lieske  to  the 
Docket.  "Smoke  and  particulate  Matter  Emissions 
from  Heavy-duty  Diesel  Engine  Certification  and 
Selective  Enforcement  Audit  Testing,"  August  31, 
1993,  A-93-35,  U-B-1. 


were  revised  in  1975  and  set  at  their 
present  levels:  20  percent  opacity 
during  acceleration,  15  percent  during 
lugging,  and  a  50  percent  maximum 
peak  opacity  limit  during  either  mode 
(40  FR  27576,  June  30, 1975). 

In  1985,  the  Agency  promulgated  a 
series  of  PM  emission  standards  for 
HDDEs,  based  on  the  mass  of  exhaust 
PM  collected  on  a  filter  over  the  heavy- 
duty  engine  FTP.  The  first  PM  standard 
applied  to  1988  and  later  model  year 
engines  (50  FR  10606,  March  15, 1985) 
and  was  further  reduced  for  the  1991, 
1993  (buses  only),  and  1994  model 
years.  EPA  recently  established  PM 
standards  for  HDDEs  used  in  urban 
buses  that  are  more  stringent  than  the 
PM  standards  for  other  HDDEs  (58  FR 
15781,  March  24, 1993).  Table  1  shows 
the  PM  standards  that  apply  to  HDDEs 
used  in  urban  buses  and  other  HDDEs. 

Table   l  .—Particulate  Standards 
FOR  Heavy-Dltty  Diesel  Engines 

(G/BHP-HR) 


Model  year 

1988 

1991 

1993 

1994 

1996 

Urban  bus  .... 
All  others  

0.60 
.60 

0.25 
.25 

'0.10 
.25 

0.07 
.10 

»0.05 
.10 

'This  standard  was  also  applied  to  ottier 
buses  In  the  1993  niodel  year  only. 

a  The  in-use  standard  remains  0.07  g/bhp- 
hr. 


The  1988  PM  standard  of  0.60  gA)hp- 
hr  was  not  particularly  stringent  and 
therefore  some  engines  were  still 
certified  with  smoke  levels  relatively 
close  to  the  smoke  standards.  To  meet 
the  1991  and  later  model  year  PM 
standard  of  0.25  g/bhp-hr,  heavy-duty 
engine  manufacturers  generally 
implemented  new  particulate  control 
strategies.  The  control  strategies 
employed  to  reduce  total  PM  emissions 
(e.g.,  improved  fuel  injection 
characteristics,  reduced  combustion 
chamber  crevice  volume,  electronic 
controls,  exhaust  aftertreatment)  also 
tended  to  reduce  smoke.  Because  smoke 
is  the  portion  of  the  total  particulate  that 
is  visible,  significantly  reducing 

!>articulate  levels  would  be  expected  to 
ead  to  lower  smoke  levels.  Engines 
certified  for  the  1993  model  year  all  had 
smoke  levels  well  below  the  standard. ^ 
All  HDDE  smoke  and  PM  certification 
data  for  the  1993  model  year,  including 
diesel-fueled  and  alternatively-fueled 
urban  bus  engines,  are  summarized  in 
Table  2. 
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TABLE  2:-SUMMARY  OF  1993  HEAVY-DUTY  DIESEL  ENGINE  PARTICULATE  MATTER  AND  SMOKE  CERTIFICATION  EMISSION 

Levels 


Starxterd  

Average  . 

Maximum  > 

Minimum  

Standard  deviation 


Pafticulate 
matterjg/ 


10.25 

.18 

t.46 

.02 

.07 


'0.10 
2Certi 


I  g/bhp-hr  for  bus  engines, 
ified  under  the  Avefagino, 


Acceleration 
STTKjka  (per- 
cent) 


20 

5.0 

13.9 

.0 

2.9 


Lugging 
amdka  (per- 


15 

2.04 

9.50 

.00 

1.59 


Peakamoke 
(paicent) 


50 

8.80 

29.20 

.00 

5.20 


Banking,  and  Trading  Progrva 


i  ^  shown  in  Table  2.  engines  certified 
in  1993  on  average  were  75%,  87%,  and 
82%  below  the  respective  standard  for 
acceleration,  lug,  and  peak  smoke.  Even 
for  the  12  engines  certified  with  PM 
levels  above  the  0.25  g/bhp-hr  PM 
standard  through  the  averaging,  banking 
and  trading  program,  no  engine 
exceeded  65%  of  the  three  smoke 
standards. 

The  0.10  g/bhp-hr  PM  standard 
applicable  to  1994  and  later  model  jrear 
HDDEs,  and  the  even  more  stringent  PM 
standards  applicable  to  1994  and  later 
model  year  urban  buses,  will  likely 
result  in  even  more  dramatic  smoke 
reductions  than  occurred  with  the  0.25 
g/bhp-hr  standard.  The  10  engines 
certified  in  1993  with  a  PM  level  below 
0.10  g/bhp-hr  had  average  smoke  levels 
98%.  99%.  and  97%  below  the 
reflective  standards  for  acceleration, 
lug,  and  peak  smoke,  with  no  engine 
exceeding  26%  of  any  of  the  three 
smoke  standards. 

The  HDDE  SEA  testing  that  has  been 
performed  to  date  has  shovra  a  very 
general  trend  that  lower  particulate 
levels  have  resulted  in  lower  smoke 
levels.3  However,  there  has  been  one 
SEA  test  engine  that  marginally 
exceeded  the  acceleration  smoke 
standard  while  still  meeting  the  0.25  g/ 
bhp-hr  PM  standard.  The  actual  PM  and 
acceleration  smoke  levels  of  the  engine 
were  0.21  g/bhp-hr  and  21%, 
respectively.  Tliere  is  no  SEA  data 
available  for  engines  certified  to  a  PM 
level  at  or  below  0.10  g/bhp-hr. 

Based  on  the  above  data  and  analysis, 
the  Agency  believes  it  is  appropriate  to 
provide  an  opportunity  for  HDDE 
manufacturers  to  avoid  the  testing 
burden  associated  with  the  smoke 
standards  through  the  granting  of  smoke 
testing  waivers  for  certain  engines,  as 
discussed  in  detail  below. 


>  Mamonndum  from  Quittophar  Lietke  to  the 
Docket  "Smoka  nd  PntlcalMa  Mrttar  Bmisiioiii 
from  HMvy-dnty  Di«d  bi«lm  CiftificitkiB  Hid 
Sdecttv*  BaktKmaami  Audit  TMtfas."  Ainit  31. 


in.  Smoke  Testing  Waivers  fitr  Engines 
With  PM  Certification  Levels  Exceeding 
0.10  g4)hp-hr 

Based  on  the  above  analysis  of 
existing  certification  data  EPA  believes 
that  engines  certified  to  the  1994  on- 
highway  HDDE  PM  standard  of  0.10  g/ 
bhp-hr  can  be  expected  to  have  smoke 
emissions  well  below  the  smoke 
standards.  Existing  data  from  the  1993 
model  year  show  that  engines  with  PM 
certification  test  results  of  0.10  g/bhp-hr 
or  less  produce  smoke  emission  levels 
that  are  75%  or  more  below  the 
applicable  smoke  standard.  Therefore, 
E7A  believes  it  is  appropriate  to 
authorize  the  granting  of  certification 
smoke  testing  waivers  beginning  with 
the  1994  model  year  for  HDDEs  with  PM 
certification  levels  at  or  below  the  PM 
standard  of  0.10  g/bhp-hr.  Based  on  the 
existing  data,  EPA  expects  it  will  be  in 
a  position  to  grant  certification  smoke 
testing  waivers  to  HDDE  manu&cturers 
beginning  with  the  1994  model  year  for 
these  engines. 

For  SEA  testing,  EPA  believes  that  the 
above  data  tends  to  support  granting 
smoke  testing  waivers  for  engines  with 
PM  certification  levels  at  or  below  0.10 
g/bhp-hr.  For  example,  the  smoke 
standard  was  passed  in  almost  all  cases 
where  the  SEA  test  results  for  PM  were 
0.20  g/bhp-hr  or  less.  However,  because 
no  SEA  tests  have  been  performed  to 
date  on  engines  meeting  the  0.10  g/bhp- 
hr  standard,  EPA  wishes  to  proceed 
conservatively  in  granting  smoke 
waivers  during  SEA  testing.  Smoke 
testing  during  the  1994  model  year 
SEAs  will  provide  EPA  with  SEA  smoke 
test  data  on  engines  meeting  the  0.10  g/ 
bhp-hr  PM  standard.  EPA  anticipates 
that  this  data  will  clearly  demonstrate 
that  engines  certified  to  the  0.10  g/bhp- 
hr  PM  standard  have  SEA  smoke  levels 
consistently  and  significantly  below  the 
smoke  standards.  Therefore,  EPA 
believes  it  is  appropriate  to  authorize 
the  granting  of  SEA  smoke  testing 
waivers  in  model  year  1995  for  HDDEs 
with  PM  certification  levels  at  or  below 
0.10  g/bhp-hr.  If  1994  model  year  data 


supports  granting  SEA  smoke  testing 
waivers,  as  is  fully  expected  by  EPA, 
EPA  expects  it  will  be  in  a  position  to 
grant  smoke  waivers  for  SEA  smoke 
testing  beginning  with  the  1995  model 
year  for  qualified  engines. 

This  SEA  smoke  waiver  is  the  only 
SEA  testing  waiver  available  to  HDDE 
manufacturers.  EPA  does  not  grant  CO 
measurement  waivers  for  SEA  testing. 
EPA  beheves  that  CO  measurement' 
during  SEAs  provides  a  valuable  check 
on  engine  CO  levels,  which,  because  of 
the  waiver  for  certification  testing,  are 
often  not  checked  during  certification. 
The  cost  of  testing  for  CO  is  very  low, 
because  CO  is  measured  during  the 
same  FTP  that  is  used  to  measure  other 
pollutants  including  hydrocarbons, 
oxides  of  nitrogen,  and  particulate 
matter. 

Smoke  testing  differs  fit>m  CO  testing 
in  two  important  respects.  First,  the 
smoke  test  is  somewhat  duplicative  of 
the  PM  test  because  the  smoke  test  is 
measuring  a  subset  of  particulates.  Total 
PM  measurement  will  remain  part  of 
certification  and  SEA  testing.  PM  levels 
that  are  below  the  1994  and  later  model 
year  PM  standards  will  be  a  very  good 
indication  that  smoke  standards  will 
also  be  met,  especially  when  supported 
with  previous  smoke  and  PM  test  data 
for  the  same  engine  family  or  other 
engine  famiUes  with  very  similar  PM 
levels. 

Second,  smoke  testing  is  conducted 
over  a  separate  test  procedure  done 
specifically  to  measure  smoke.  By 
granting  a  smoke  testing  waiver  during 
SEA  testing,  a  significant  testing 
expense  can  be  eliminated.  Also,  the 
manufecturars  are  likely  to  realize 
savings  in  test  equipment  repairs  since 
smoke  testing  equipment  will  be  used 
less  often.  The  use  of  waivers  in  SEA 
testing  may  also  help  conserve  EPA 
travel  funds  because  SEAs  tvill'be 
shorter  and  simpler. 

Although  it  would  arguably  be 
simpler  to  delete  the  smoke  standards 
altogether,  EPA  believes  that  it  is 
reasonable  to  retain  the  standard.  If  the 
smoke  standards  were  deleted,  the 
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Agency  would  have  no  authority  to  act 
if  an  engine  family  were  shown  to  have 
high  in-use  smoke  emissions.  EPA 
continues  to  believe  that  regulating 
smoke  emissions  is  appropriate. 
Additionally,  states  that  are  considering 
inspection/maintenance  programs  for 
in-use  HDDEs,  including  in-use  smoke 
checks,  could  find  it  more  difficult  to 
enforce  such  programs  if  there  were  no 
federal  smoke  requirements  in  effect. 
For  these  reasons.  EPA  believes  it  is 
important  to  retain  the  smoke  standards. 

For  the  reasons  discussed  above,  the 
Agency  believes  that  the  best  approach 
to  reducing  the  smoke  testing  bujden  on 
HDDE  manufacturers  is  to  make 
certification  and  SEA  testing  waivers 
available  for  the  smoke  standards. 
Granting  waivers  will  significantly 
reduce  the  financial  burden  currently 
associated  with  smoke  testing,  while 
still  ensuring  that  the  smoke  standards 
remain  in  enect  and  enforceable. 

IV.  Smoke  Testing  Waiven  for  Engines 
With  PM  Certification  Levels  Above 
0.10  gA>hp-hr 

There  are  two  EPA  programs  available 
to  diesel  engine  manufacturers  that 
allow  thorn  to  manufacture  and  sell 
engines' with  PM  emissions  levels  above 
the  PM  standard.  The  first  program  is 
the  emissions  averaging,  banking,  and 
trading  program  (55  FR  30584,  July  26, 
1990).  lliis  program  allows  engine 
manufactvirers  to  use  emissions  credits 
earned  through  the  production  of  engine 
families  with  a  PM  level  below  a  PM 
standard  (or  credits  purchased  from 
other  engine  manufactxuers)  to  cover 
engines  certified  to  levels  above  the  PM 
standard.  When  an  engine  is  certified 
under  this  program,  the  emissions  level 
that  the  manufactxirer  must  comply  with 
is  termed  the  Family  Emissions  Limit 
(FEL).  The  amoimt  of  credits  earned  or 
used  is  based  on  the  difference  between 
the  FEL  and  the  standard.  The  second 
program  allows  manufacturers  to  pay 
"nonconformance  penalties"  in  cases 
where  engines  do  not  meet  the  standard 
(see  40  CFR  part  86,  subpart  L).  In  the 
nonconformance  penalties  program,  the 
emissions  level  to  which  an  engine 
family  is  certified  is  by  definition 
greater  than  the  standard  and  is  referred 
to  as  the  "compliance  level"  (CL).  The 

Eenalties  are  based  on  the  difference 
etween  the  standard  and  the  engine's 
CL,  and  increase  for  each  subsequent 
year  the  engine  family  does  not  comply 
with  the  standard.  With  these  two 

programs,  a  HDDE  family  can  be      

certified  with  a  PM  emissions  level  (FEL 
or  CL)  at  or  below  0.60  g/bhp-hr  (except 
for  urban  buses  engines  which  may  have 
an  FEL  or  CL  at  or  below  0.25  g/bhp-hr 
beginning  in  the  1993  model  year),  as 


long  as  the  appropriate  amount  of 
credits  are  available  or  non- 
conformance penalties  paid. 

Based  on  the  data  ciirrently  available. 
EPA  tends  to  believe  that  it  would  be 
appropriate  to  grant  smoke  waivers  for 
HDDEs  that  have  FELs  or  CLs  at  or 
below  0.25  g/bhp-hr.  However,  EPA 
wishes  to  approach  the  granting  smoke 
waivers  for  these  engines  in  a 
conservative  manner.  Although  EPA's 
current  data  generally  supports  the 
granting  of  smoke  waivers  for  such 
engines,  the  data  is  somewhat  Upiited. 
For  this  reason,  EPA  will  not  have 
regulatory  authority  to  grant  smoke 
waivers  for  engines  certified  above  the 
0.10  g/bhp-hr  PM  level  before  the  1997 
model  year.  EPA  believes  that  smoke 
data  accumulated  during  model  years 
1994  through  1996  will  enable  EPA  to 
better  analyze  the  granting  of  waivers 
for  HDDEs  with  PM  certification  levels 
at  or  below  0.25  g/bhp-hr. 

This  rulemaking  provides  EPA  with 
the  regulatory  autnority  to  grant 
certification  and  SEA  smoke  testing 
waivers  for  HDDEs  with  PM 
certification  levels  exceeding  0.10  g/ 
bhp-hr,  but  not  exceeding  0.25  g/bhp-hr, 
beginning  in  model  year  1997.  If  the 
data  gathered  during  model  years  1994, 
1995,  and  1996  supnort  granting  smoke 
testing  waivers  for  tnese  engines,  EPA 
expects  to  be  in  a  position  to  grant  such 
waivers  beginning  with  the  model  year 
1997. 

Under  the  regulations  EPA  will  not 
have  regulatory  authority  to  grant  a 
smoke  testing  waiver  for  any  HDDE  with 
a  PM  emissions  certification  level  above 
0.25  g/bhp-hr.  Nonurban  bus  engines 
certified  in  1994  and  later  model  years 
are  allowed  to  have  FELs  as  high  as  0.6(f 
g/bhp-hr  (0.25  g/bhp-hr  for  1993  and 
later  model  year  urban  buses).  An 
engine  with  a  PM  level  near  0.60  g/bhp- 
hr  is  more  likely  to  have  smoke  levels 
close  to  the  smoke  standards  than  an 
engine  with  a  PM  level  of  0.25  g/bhp- 
hr.  EPA  wishes  to'remain  conservative 
in  establishing  regulatory  authority  to 
grant  smoke  testing  waivers  and  has 
chosen  0.25  g/bhp-hr  as  a  cut-point 
because  data  indicates  that  engines  at  or 
below  this  PM  level  have  low  smoke 
levels.  Additionally,  the  0.25  g/bhp-hr 
level  is  a  convenient  cut-point  because 
it  is  a  past  PM  standard.  Finally,  EPA 
believes  that,  due  to  the  low  1994  PM 
standard,  engine  manufacturers  will  not 
be  able  to  generate  sufficient  credits 
under  the  averaging,  banking,  and 
trading  program  to  market  a  significant 
number  of  engines  with  PM  levels 
exceeding  0.25  g/bhp-hr.  Establishing  a 
maximum  PM  level  of  0.25  g/bhp-hr  as 
the  cut-point  simplifies  the  regulations 


without  placing  an  undue  burden  on  the 
manufacturers. 

V.  Smoke  Testing  Waivers  for 
Methanol-Fueled  Engines 

The  Agency  promulgated  emission 
standards  for  methanol-fueled  vehicles 
and  engines  on  April  11, 1989  (54  FR 
14426).  That  action  extended  the 
coverage  of  the  HDDE  smoke  standards 
to  methanol-fueled  diesel  engines  and 
included  regulatory  authority  to  waive 
smoke  testing.  This  testing  waiver^was 
similar  to  that  in  today's  final  rule  for 
petroleum-fueled  diesel  engines, 
without  the  restrictions  based  on  the  PM 
certification  levels,  and  was  based  on 
the  expectation  that  these  engines 
would  have  low  smoke  emissions. 
While  the  smoke  testing  waiver  for 
methanol-fueled  engines  was  included 
in  §  86.090-23,  it  was  inadvertently  left 
out  of  corresponding  CFR  sections  that 
applied  to  later  model  years,  namely 
§  86.091-23  and,  by  reference.  §  86.094- 
23.  Today's  action  corrects  this  error  by 
making  smoke  waivers  available  for 
1994  and  later  model  year  methanol- 
fueled  diesel  engines.  For  the 
convenience  of  the  regulated 
community  and  other  interested  parties, 
the  same  restrictions  based  on  PM 
certification  levels  will  apply  for  all 
diesel  engines.  This  is  not  expected  to 
substantially  change  the  ability  of 
methanol-fueled  diesel  engines  to  obtain 
smoke  waivers  because  methanol-fueled 
diesel  engines  have  inherently  low  PM 
levels. 

VI.  Final  Rule  Requirements 

This  final  rule  provides  EPA  with  the 
regulatory  authority  to  grant  on-highway 
HDDE  certification  and  SEA  smoke 
testing  waivers  according  to  the 
schedule  contained  in  Table  3. 

Table  3.— availability  of  Smoke 
Testing  Waivers 


Engine  model 
year 

PM  cer- 
tification 
level  (0/ 
bhp-hr) 

Smol(e  testing 
waivers  available 

1994-1996  

1995  and  1996 
1997  and  later 

^.10 
S0.10 
$0.25 

Certification. 
SEA. 

Certification  and 
SEA. 

Display  of  0MB  Control  Numbers 

EPA  is  also  amending  the  table  of 
currently  approved  information 
collection  request  (ICR)  control  numbers 
issued  by  0MB  for  various  regulations. 
This  amendment  updates  the  table  to 
accurately  display  those  information 
requirements  contained  in  this  final 
rule.  This  display  of  the  OMB  control 
number  and  its  subsequent  codification 
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in  the  Code  of  Federal  Regulations 
satisfies  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.)  and  OMB's  implementing 
regulations  at  5  CFR  part  1320. 

The  ICRs  were  previously  subject  to 
public  notice  and  comment  prior  to 
OMB  approval.  As  a  result,  EPA  finds 
that  there  is  "good  cause"  imder  section 
553(b)(B)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553(b)(B))  to 
amend  this  table  without  prior  notice 
and  comment.  Due  to  the  technical 
nature  of  the  table,  further  notice  and 
comment  would  be  imnecessary.  For  the 
same  reasons,  EPA  also  finds  that  there 
is  good  cause  under  5  U.S.C.  553(d)(3). 

VII.  Environmental  Effects  and 
Economic  Impacts 

The  purpose  of  this  final  rule  is  to 
decrease  the  testing  burden  on  HDDE 
manufacturers,  and  not  to  increase  the 
level  of  stringency  of  the  regulations.  As 
such,  no  environmental  benefits  are 
expected  to  result  fi'om  this  action. 
Conversely,  because  waivers  will  only 
be  granted  when  data  shows  that  the 
smoke  levels  are  well  below  the 
applicable  standard  or  limit  and  because 
engine  manufacturers  will  remain  liable 
for  meeting  the  smoke  standards,  the 
Agency  does  not  expect  any  adverse 
environmental  impacts  to  result  from 
this  rulemaking. 

EPA  estimates  that  the  cost  of    ' 
performing  the  HDDE  smoke  test 
procedure,  incremental  to  running  a 
heavy-duty  transient  test,  averages  about 
$1,000,  based  on  information  provided 
by  the  Engine  Manufacturers 
Association.*  (The  cost  may  be 
somewhat  lower  if  the  testing  is  done  by 
the  engine  manufacturers  in-house  or 
the  cost  may  be  somewhat  higher  if  the 
testing  is  performed  by  an  outside 
laboratory.)  There  are  approximately 
125  HDDE  families  currently  certified.  If 
all  of  these  engine  famihes  were  granted 
a  certification  smoke  testing  waiver,  the 
maximum  cost  savings  of  today's  action 
with  regard  to  certification  testing  is 
approximately  $125,000  annually.  The 
savings  would  be  smaller  to  the  extent 
that  certification  is  carried  over  from 
one  laodel  year  to  the  next  by  engine 
manufacturers.' 

During  Selective  Enforcement  Audits, 
there  are  generally  five  engines  tested. 
Depending  on  the  outcome  of  those  five 
tests,  testing  more  engines  may  or  may 
not  be  necessary,  but  historically, 
additional  testing  bos  not  been 


♦Lehw  to  Joanne  I.  Coldhand,  U.S.  EPA,  from 
Glenn  F.  Keller,  Engine  Manufacturers  Association, 
July  IJ,  1993,  A-93-35,  II-D-I. 

>  Engine  manufacturers  are  not  required  to 
perform  new  emissions  testing  for  engines  that  do 
not  cha^e  from  one  model  year  to  the  next 


necessary.  In  recent  years,  EPA  has 
typically  performed  about  eleven  HDDE 
SEAs  annually.  If  waivers  were  granted 
for  all  of  the  SEA  smoke  testing,  EPA 
estimates  that  about  $55,000  would  be 
saved  industry-wide  during  SEA  testing. 
Overall,  therefore,  the  smoke  waivers 
program  is  expected  to  save  the  HDDE 
industry  up  to  $180,000  annually  plus 
any  additional  savings  due  to  lower 
repair  and  maintenance  costs  associated 
with  using  smoke  testing  equipment  less 
frequently.  Additionally,  granting 
waivers  may  significantly  shorten  SEA 
audits,  lowering  EPA  and  industry 
travel  costs  and  decreasing  the  amoimt 
of  time  engines  are  involved  in  testing. 

Vm.  Public  Participation  and  Effective 
Date 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial  action 
and  anticipates  no  adverse  comments. 
This  action  will  be  effective  in  §0  days 
from  the  date  of  this  Federal  Register 
notice  unless,  notice  is  received  within 
30  days  of  its  publication  that  adverse 
or  critical  comments  will  be  submitted. 

If  such  notice  is  received,  this  action 
will  be  withdrawn  before  the  effective 
date  by  pubUshing  two  subsequent 
notices.  One  notice  will  withdraw  this 
final  rule  and  another  will  begin  a  new 
rulemaking  by  announcing  a  proposal  of 
the  rule  and  establishing  a  comment 
period. 

DC.  Statutory  Authority 

Authority  for  the  actions  promulgated 
in  this  final  rule  is  granted  to  EPA  by 
sections  206(a)  and  (b)  of  the  Clean  Air 
Act  (42  U.S.C.  7525(a)  and  (b)).  Section 
206(a)  provides  that,  prior  to  issuance  of 
a  certificate  of  conformity,  the 
Administrator  "shall  test,  or  require  to 
be  tested  in  such  maimer  as  he  deems 
appropriate  (new  motor  vehicles  or  n6w 
motor  vehicle  engines]  to  determine 
whether  such  vehicle  or  engine 
conforms  with"  applicable  emissions 
standards.  Similarly,  under  section 
206(b)  the  Administrator  is  authorized 
to  test,  or  have  the  manufacturer  test, 
production  line  motor  vehicles  or 
engines  in  order  to  determine 
compliance  with  applicable  emissions 
standards.  Such  testing  is  to  be 
conducted  "in  accordance  with 
conditions  specified  by  the 
Administrator."  Both  of  these 
provisions  provide  broad  authority  for 
EPA  to  establish  the  amount  and  kind 
of  test  information  required  from 
manufacturers  for  purposes  of 
certification  or  SEA.  This  authority 
clearly  extends  to  authorizing  a  waiver 
from  submission  of  certain  test  data, 
when  the  manufacturer  provides  EPA 


with  other  information  that  is  an 
adequate  substitute  for  the  required  test 
data. 

X.  Administrative  Designation 

Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735  (October  4, 1993))  the  Agency       ' 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  Ukely 
to  result  in  a  rule  that  may:  (1)  Have  an 
annual  effect  on  the  economy  of  $100 
million  or  more  or  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities;  (2)  create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obUgations  of 
recipients  thereof;  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  ihe  Executive 
Order.  OMB  has  exempted  this 
regulatory  action  from  E.O.  12866 
review. 

XI.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1990 
requires  federal  agencies  to  consider 
potentially  adverse  impacts  of  federal 
regulations  upon  small  entities.  In 
instances  where  significant  impacts  are 
possible  on  a  substantial  numbers  of 
these  entities,  agencies  are  required  to 
perform  a  Regulatory  Flexibility 
Analysis. 

There  will  not  be  a  significant  impact 
on  a  substantial  number  of  small  entities 
due  to  the  smoke  waivers  program  since 
none  of  the  affected  HDDE 
manufacturing  entities  could  be 
classified  as  a  small  business.  Moreover, 
this  regulation  does  not  impose  any  new 
requirements  on  these  manufacturers 
and  is  designed  to  reduce  their 
regulatory  burden. 

Therefore,  as  required  under  section 
605  of  the  Regulatory  Flexibility  Act.  5 
U.S.C.  601  et  seq..  I  certify  that  this 
regulation  does  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  ,^ 

XII.  Reporting  and  Recordkeeping 
Requirements 

Under  the  Paperwork  Reduction  Act 
of  1980.  44  U.S.C.  3501  et  seq..  EPA 
must  obtain  OMB  clearance  for  any 
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activity  that  will  involve  collecting 
substantially  the  same  infonnation  from 
10  or  more  non-Federal  respondents. 
This  regulation  does  not  impose  any 
new  information  requirements  or 
contain  any  new  inf<Hination  collection 
requirements.  This  regulation  is 
expected  to  reduce  the  burden 
associated  with  engine  certification  and 
SEA  testing  by  an  average  of  33  hours 
per  respondent. 

ListofSdiiects 

40  CFR  Part  9 

Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  86 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control,  Ijbeling.  Motor 
vehicles,  Motor  vehicle  pollution. 
Reporting  and  recordkeeping 
requirements. 

Dated:  December  13, 1993. 
Carol  M.  Bnrwnflr. 
Administrator. 

APPENDIX— Table  of  Changes 


Section 


1a.Paft^Au- 

thoiHy. 
lb.  Section  9.1 


2.  Part  86  Au- 
thority. 

3.  §86.094-23 


4.  §86.095-23 


Change 


5.  §86.096-23 


6  §86.098-23 


None 

AddWonot 
new  en- 
tries to 
tabto. 

None 

Addition  ol 
smoke 
testing 
waivers  to 
peragiaph 
(CK2MI). 

Addition  of 
new  sec- 
tion 

§86.095- 
23. 

Revise  ref- 
erence to 
reflect  ad- 
dition of 
§66.095- 
23. 

Revised  ref- 
erence to 
reflect  ad- 
dition of 
§86.095- 
23. 


Reason 


Oo. 


a.  The  authority  dtation  for  part  9 
continues  to  read  as  follows: 

AndMriljr:  7  U.S.C  135  at  saq..  136-13ey: 
15  U.S.C  2001,  2003.  2005.  2006.  2601-2671; 
21  U.S.C  331).  346a,  346;  31  U.S.C  9701;  33 
U^.Q  1251  et  Meq^  1311, 1313d,  1314, 1321, 
1326, 1330, 1344. 1345  (d)  and  (a),  1361;  E.a 
11735,  38  FR  21243,  3  CFR.  1971-1975 
Comp.  p.  073: 42  U.S.C  241,  242b.  243,  246. 
300f.  aOOg.  300g-l.  300g-2.  300»-3.  300^, 
30Qg-5.  300g-6.  300H.  300}-2.  300J-3.  300j- 
4.  30(^,  1857  et  seq..  6901-6992k,  7401- 
7671q.  7542,  9601-9657. 11023, 11048. 

b.  Section  0.1  is  amended  by  adding 
the  new  entries  under  the  indicated 
heading  to  the  teble  to  read  as  follows: 

f  9.1    0MB  approvals  under  the 


Incorporate 
OtUlBoon- 
troi  nunv 
bers 


Incorporate 
smoke 
weivers 
for  certiH- 
cation  into 
reguta- 
tkms. 

incorporate 
smoke 
waivers 
for  SEA 
into  regu- 
lations. 

IrKorporate 
smoke 
waivers 
Into  regu- 


For  the  reasons  set  forth  in  the 
preamble,  title  40  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  9— [AMENOEDl 
1.  In  part  9- 


40CFRdtaflon 


OlulB  control 
No. 


Controi  of  Air  Polulion  From 
New  and  kvUse  Motor  Vehi- 
des  and  h4ew  and  Irt-Use 
Motor  Vehkde  Engines:  Cer- 
tiflcatky)  and  Test  Proce- 
dures 


86.095-23 


2060-0104 


86.096-23 2060-0104 

•              •              •  •  • 

86.098-23 2060-0104 


PART  ae-HAMENOED] 

2.  The  authority  citation  for  part  86     ^ 
continues  to  read  as  follows: 

Authority:  Sees.  202.  203,  205.  206.  207. 
208.  215.  216.  217.  and  301(a).  Clean  Air  Act 
as  amended  (42  U.S.C  7521.  7522,  7524, 
7525.  7541.  7542,  7549,  7550,  7552.  Sod 
7601  (al). 

3.  Section  86.094^23  of  subpart  A  is 
amended  by  revising  paragraph  (cH2)(i). 
to  read  as  follows: 

186.094-23    Required  data. 


(Oft)  •  •  • 

(2)  *  *  *.  (i)  Emission  data  on  such 
engines  tested  in  accordance  with 
applicable  emission  test  procedures  of 
this  subpart  and  in  such  numbers  as 
specified.  These  data  shall  include  zero 
hour  data,  if  generated,  and  emission 
data  generated  for  certification  as 
required  under  §  86.090-26(c)(4).  In  lieu 
of  providing  emission  data  on  idle  CO 
emissions  or  particulate  emissions  from 
methanol-fueled  diesel  certificatioo 


engines,  or  on  CO  emissions  from 
petroleum-fueled  or  methanol-fueled 
diesel  certification  engines  the 
Administrator  may.  on  the  request  of  the 
manufacturer,  allow  the  manufocturer  to 
demonstrate  (on  the  basis  of  previous 
emission  tests,  development  tests,  or 
other  informetion)  that  the  engine  will 
conform  with  the  applicable  emission 
standards  of  8  86.094-11.  In  lieu  of 
providing  emission  data  on  smoke 
emissions  fit>m  methanol-fueled  or 
petroleum-fueled  diesel  certification 
engines,  the  Administrator  may.  on  the 
request  of  the  manufacturer,  allow  the 
manu&ctxuer  to  demonstrate  (on  the 
basis  of  previous  emission  tests, 
development  tests,  or  other  information) 
that  the  engine  will  conform  with  the 
applicable  emissions  standards  of 
§  86.094-11.  except  for  1994  model  year 
engines  with  particulate  matter 
certification  levels  exceeding  0.10  grams 
per  brake  horsepower-hour. 
•        •        •        •        • 

4.  A  new  %  86.095-23  is  added  to 
subpart  A  to  read  as  follows: 

186.095-23    Required  data. 

(a)  The  manufacturer  shall  perform 
the  tests  required  by  the  applicable  test 
procedures  and  submit  to  the 
Administrator  the  information  described 
in  paragraphs  (b)  through  (1)  of  this 
section,  provided,  however,  that  if 
requested  by  the  manufacturer,  the 
Administrator  may  waive  any 
requirement  of  this  section  for  testing  of 
vehicle  (or  engine)  for  which  emission 
data  are  available  or  will  be  made 
available  imder  the  provisions  of 
§86.091-29. 

(b)  Durability  data.  (l)(i)  The 
manufacturer  shall  submit  exhaust 
emission  durability  data  on  such  light- 
duty  vehicles  tested  in  accordance  with 
applicable  test  procedures  and  in  such 
numbers  as  specified,  which  will  show 
the  performance  of  the  systems  installed 
on  or  incorporated  in  the  vehicle  for 
extended  mileage,  as  well  as  a  record  of 
all  pertinent  maintenance  performed  on 
the  test  vehicles. 

(ii)  The  manufacturer  shall  submit 
exhaust  emission  deterioration  factors 
for  light-duty  trucks  and  heavy-duty 
engines  and  all  test  data  that  are  derived 
from  the  testing  described  under 
§  86.094-21  (b)(5)(i)(A).  as  well  as  a 
record  of  all  pertinent  maintenance. 
Such  testing  shall  be  designed  and 
conducted  in  accordance  with  good 
engineering  practice  to  assure  that  the 
engines  covered  by  a  certificate  issued 
under  §  86.094-30  will  meet  each 
emission  standard  (or  family  emission 
hmit,  as  appropriate]  in  §  86.094-9. 
§  86.091-10.  or  §  86.094-11  as 
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appropriate,  in  actual  use  for  the  useful 
hfe  applicable  to  that  standard. 

(2)  For  light-duty  vehicles  and  light- 
duty  trucks,  the  manufacturer  shall 
submit  evaporative  emission 
deterioration  factors  for  each 
evaporative  emission  family-evaporative 
emission  control  system  combination 
and  all  test  data  that  are  derived  from 
testing  described  under  §  86.094- 
21(b){4)(i)  designed  and  conducted  in 
accordance  with  good  engineering 
practice  to  assure  that  the  vehicles 
covered  by  a  certificate  issued  imder 

§  86.094-30  will  meet  the  evaporative 
emission  standards  in  §86.094-8  or 
§  86.094-9.  as  appropriate,  for  the  useful 
lifeof  the  vehicle. 

(3)  For  heavy-duty  vehicles  equipped 
with  gasoline-foeled  or  metiianol-fueled 
engines,  the  manufacturer  shall  submit 
evaporative  emission  deterioration 
factors  for  each  evaporative  emission 
family-evaporative  emission  control 
system  combination  identified  in 
accordance  witii  §  86.094-21{b)(4)(ii). 
Furthermore,  a  statement  that  the  test 
procedure(s)  used  to  derive  the 
deterioration  factors  includes,  but  need 
not  be  hmited  to,  a  consideration  of  the 
ambient  effects  of  ozone  and 
temperature  fluctuations,  and  the 
service  acounulation  effects  of 
vibration,  time,  and  vapor  saturation 
and  purge  cycling.  The  deterioration 
factor  test  procedure  shall  be  designed 
and  conducted  in  accordance  with  good 
engineering  practice  to  assure  that  me 
vehicles  covered  by  a  certificate  issued 
under  §  86.094-30  will  meet  the 
evaporative  emission  standards  in 

§§  86.091-10  and  §  86,094-11  in  actual 
use  for  the  useful  hfe  of  the  engine. 
Furthermore,  a  statement  that  a 
description  of  the  test  procedure,  as 
well  as  all  data,  analyses,  and 
evaluations,  is  available  to  the 
Administrator  upon  request. 

(4)  (i)  For  heavy-duty  vehicles  with  a 
Gross  Vehicle  Weight  Rating  of  up  to 
26.000  lbs  and  equipped  with  gasoline- 
fueled  or  methanol-foeled  engines,  the 
manufacturer  shall  submit  a  written 
statement  to  the  Administrator 
certifying  that  the  manufacturer's 
vehicles  meet  the  standards  of  §  86.091- 
10  or  §  86.094-11  (as  appUcable)  as 
determined  by  the  provisions  of 
§86.094-28.  Furthermore,  tiie 
manufacturer  shall  submit  a  written 
statement  to  the  Administrator  that  all 
data,  analyses,  test  procedures, 
evaluations,  and  other  documents,  on 
which  the  requested  statement  is  based, 
are  available  to  the  Administrator  upon 
reouest. 

Ui)  For  heavy-duty  vehicles  with  a 
Gross  Vehicle  Weight  Rating  of  greater 
than  26,000  lbs  and  equipped  witii 


gasoline-fueled  or  methanol-fueled 
engines,  the  manufacturer  shall  submit 
a  written  statement  to  the  Administrator 
certifying  that  the  manufacturer's 
evaporative  emission  control  systems 
are  designed,  using  good  engineering 
practice,  to  meet  the  standards  of 
§  86.091-10  or  §  86.094-11  fas 
applicable)  as  determined  by  the 
provisions  of  §  86.094-28.  Furthermore, 
the  manxifacturer  shall  submit  a  written 
statement  to  the  Administrator  that  all 
data,  analyses,  test  procedures, 
evaluations,  and  other  documents,  on 
which  the  requested  statement  is  based, 
are  available  to  the  Administrator  upon 
request. 

(c)  Emission  dafo— {1)  Certification 
vehicles.  The  manufacturer  shall  submit 
emission  data,  including,  in  the  case  of 
methanol  fuel,  methanol,  formaldehyde, 
and  organic  material  hydrocarbon 
equivalent,  on  such  vehicles  tested  in 
accordance  with  applicable  test 
procedures  and  in  such  numbers  as 
specified.  These  data  shall  include  zero- 
mile  data,  if  generated,  and  emission 
data  generated  for  certification  as 
required  under  §  86.094-26(a)(3){i)  or 
(ii).  In  lieu  of  providing  emission  data 
the  Administrator  may,  on  request  of  the 
manufacturer,  allow  the  manufacturer  to 
demonstrate  (on  the  basis  of  previous 
emission  tests,  development  tests,  or 
other  information)  that  the  engine  will 
conform  with  certain  applicable 
emission  standards  of  §  86.094-8  or 
§  86.094-9.  Standards  eligible  for  such 
manufacturer  requests  are  those  for  idle 
CO  emissions,  smoke  emissions,  or 
particulate  emissions  fi-om  methanol- 
fueled  diesel-cycle  certification 
vehicles,  and  those  for  particulate 
emissions  bom  model  year  1994  and 
later  gasoline- fueled  or  methanol-fueled 
Otto-cycle  certification  vehicles  that  are 
not  certified  to  the  Tier  0  standards  of 
§  86.094-9(a)(l)(i).  (ii).  or  §  86.094- 
8(a)(l)(i).  Also  eligible  for  such  requests 
are  standards  for  total  hydrocarbon 
emissions  from  model  year  1994  and 
later  certification  vehicles  that  are  not 
certified  to  the  Tier  0  standards  of 
§86.094-9(a)(l)(i).  (ii).  or  §86.094- 
8(a)(l)(i).  By  separate  request,  including 
appropriate  supporting  test  data,  the 
manufacturer  may  request  that  the 
Administrator  also  waive  the 
requirement  to  measure  particulate 
emissions  when  conducting  Selective 
Enforcement  Audit  testing  of  Otto-cycle 
vehicles. 

(2)  Certification  engines,  (i)  The 
manufacturer  shall  submit  emission 
data  on  such  engines  tested  in 
accordance  with  appUcable  emission 
test  procedures  of  this  subpart  and  in 
such  numbers  as  specified.  These  data 
shall  include  zero-hour  data,  if 


generated,  and  emission  data  generated 
for  certification  as  required  under 
§  86.094-26(c)(4).  In  lieu  of  providing 
emission  data  on  idle  CO  emissions  or 
particulate  emissions  from  methanol- 
fueled  diesel-cycle  certification  engines, 
or  on  CO  emissions  fi-om  petroleum- 
fiieled  or  methanol-fueled  diesel 
certification  engines  the  Administrator 
may,  on  request  of  the  manufacturer, 
allow  the  manufactiirer  to  demonstrate 
(on  the  basis  of  previous  emission  tests, 
development  tests,  or  other  information) 
that  the  engine  will  conform  with  the 
appUcable  enussion  standards  of 
§  86.094-11.  In  Ueu  of  providing 
emission  data  on  smoke  emissions  fi-om 
methanol-fueled  or  petroleum-fueled 
diesel  certification  engines,  the 
Administrator  may,  on  the  request  of  the 
manufacturer,  allow  the  manufacturer  to 
demonstrate  (on  the  basis  of  previous 
emission  tests,  development  tests,  or 
other  information)  that  the  engine  will 
conform  with  the  applicable  emissions 
standards  of  §  86.094-11,  except  for' 

1995  and  1996  model  year  engines  with 
particulate  matter  certification  levels 
exceeding  0.10  grams  per  brake 
horsepower-hour  and  1997  or  later 
model  year  engines  with  a  particulate 
matter  certification  level  exceeding  0.25 
grams  per  brake  horsepower-hour.  In 
Ueu  of  providing  emissions  data  on 
smoke  emissions  from  petroleum-fueled 
or  methanol-fueled  diesel  engines  when 
conducting  Selective  Enforcement  Audit 
testing  under  40  CFR  part  86,  subpart  K, 
the  Administrator  may,  on  separate 
request  of  the  manufacturer,  allow  the 
manufacturer  to  demonstrate  (on  the 
basis  of  previous  emission  tests, 
development  tests,  or  other  information) 
that  the  engine  will  conform  with  the 
applicable  smoke  emissions  standards 
of  §  86.094-11,  except  for  1995  and 

1996  model  year  engines  with 
particulate  matter  certification  levels 
exceeding  0.10  grams  per  brake 
horsepower-hour  and  1997  or  later 
model  year  engines  with  a  particulate 
matter  certification  level  exceeding  0.25 
grams  per  brake  horsepower-hour. 

(ii)  For  heavy-duty  diesel  engines,  a 
manufacturer  may  submit  hot-start  data 
only,  in  accordance  with  subpart  N  of 
this  part,  when  making  application  for 
certification.  However,  for  confirmatory, 
Selective  Enforcement  Audit,  and  recaU 
testing  by  the  Agency,  both  the  cold- 
start  and  hot-start  test  data,  as  specified 
in  subpart  N  of  this  part,  will  be 
included  in  the  official  results.  ^ 

(d)  The  manufacturer  shall  submit  a 
statement  that  the  vehicles  (or  engines) 
for  which  certification  is  requested 
conform  to  the  requirements  in 
§  86.084-5(b),  and  that  the  descriptions 
of  tests  performed  to  ascertain 
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compliance  with  the  general  standards 
in  §  86.084-5(b),  and  that  the  data 
derived  from  such  tests  are  available  to 
the  Administrator  upon  request. 

(u)  (1)  The  manufacturer  shall  submit 
a  statement  that  the  teat  vehicles  (or  test 
engines)  for  which  data  are  submitted  to 
demonstrate  compliance  with  the 
applicable  standiu^s  (or  family  emission 
limits,  as  appropriate)  of  this  subpart  are 
in  all  material  respects  as  described  in 
the  manufacttirer's  application  for 
certification,  that  they  have  been  tested 
in  accordance  with  the  applicable  test 
procedures  utilizing  the  fuels  and 
equipment  described  in  the  application 
for  certification,  and  that  on  the  basis  of 
such  tests  the  vehicles  (or  engines) 
conform  to  the  requlremmits  of  this  part. 
If  such  statements  cannot  be  made  with 
respect  to  any  vehicle  (or  engine)  tested. 
the  vehicle  (or  engine)  shall  be 
identified,  and  all  pertinent  data 
relating  thereto  shall  be  supplied  to  the 
Administrator.  If,  on  the  basis  of  the 
data  supplied  and  any  additional  data  as 
required  by  the  Administrator,  the 
Administrator  determines  that  the  test 
vehicles  (or  test  engine)  was  not  as 
described  in  the  application  for 
certification  or  was  not  tested  in 
accordance  with  the  applicable  test 
procedures  utilizing  the  fuels  and 
equipment  as  described  in  the 
application  for  certification,  the 
Administrate  may  make  the 
determination  that  the  vehicle  (or 
engine)  does  not  meet  the  applicable 
standards  (or  family  emission  limits,  as 
appropriate).  The  provisions  of 
§  86.094-30(b)  shall  then  be  followed. 

(2)  For  evaporative  emission 
durability,  or  light-duty  truck  or  heavy- 
duty  engine  exhaust  emission 
durability,  the  manufacturer  shall 
submit  a  statement  of  compliance  with 
paragraph  (b)(l)(ii),  (b)(2),  or  (b)(3)  of 
this  section,  as  appUcable. 

(f)  Additionally,  manufacturers 
participating  in  the  particulate 
averaging  program  for  diesel  light- duty 
vehicles  and  diesel  light-duty  trucks 
shall  submit: 

(1)  In  the  application  for  certification. 
a  statement  that  the  vehicles  for  which 
certification  is  requested  will  not.  to  the 
best  of  the  manufacturer's  belief,  when 
included  in  the  manufacturer's 
production-weighted  average  emission 
level,  cause  the  applicable  particulate 
standard(s)  to  be  exceeded,  and 

(2)  No  longer  than  90  days  after  the 
end  of  a  given  model  year  of  production 
of  engine  families  included  in  one  of  the 
diesel  particulate  averaging  programs, 
the  number  of  vehicles  produced  in 
each  engine  family  at  each  certified 
particulate  FEL,  along  with  the  resulting 


production-weighted  average  particulate 
emission  level. 

(g)  Additionally,  manufactiuers 
participating  in  the  NOx  averaging 
program  for  light-duty  tntcks  shall 
submit: 

(1)  In  the  application  for  certification, 
a  statement  that  the  vehicles  for  which 
certification  is  required  will  not,  to  the 
best  of  the  manufacturer's  belief,  when 
included  in  the  manufacturer's 

Eiroduction-weighted  average  emission 
evel,  cause  the  applicable  NOx 
standard(s)  to  be  exceeded,  and 

(2)  No  longer  than  90  days  after  the 
end  of  a  given  model  year  of  production 
of  engine  families  included  in  the  NOx 
averaging  program,  the  number  of 
vehicles  produced  in  eech  engine  family 
at  each  certified  NOx  emission  level. 

(h)  Additionally,  manu&cturers 
participating  in  any  of  the  NOx  and/or 
particulate  averaging,  trading,  or 
banking  programs  for  heavy-duty 
engines  shall  submit  for  eech 
participating  family  the  items  listed  in 
paragraphs  5i)(l)  through  (3)  of  this 
section. 

(1)  Application  for  certificadon. 

(i)  The  application  for  certification 
vriil  include  a  statement  that  the  engines 
for  which  certification  is  requested  will 
not,  to  the  best  of  the  manufacturer's 
belief,  when  included  in  any  of  the 
averaging,  trading,  or  banking  programs 
cause  the  appUcable  NOx  or  particulate 
standard(s)  to  be  exceeded. 

(ii)  The  application  for  certification 
will  also  include  the  type  (NOx  or 
particulate)  and  the  projected  number  of 
credits  generated/needed  for  this  family, 
the  applicable  averaging  set,  the 
projected  U.S.  (49-state)  production 
volumes,  by  quarter,  NCPs  in  use  on  a 
similar  fomily  and  the  values  required 
to  calculate  credits  as  given  in  §  86.094- 
15.  Manufacturers  shall  also  submit  how 
and  where  credit  surpluses  are  to  be 
dispersed  and  how  and  through  what 
means  cjedit  deficits  are  to  be  met,  as 
explained  in  §  86.094-15.  The 
application  must  project  that  each 
engine  family  will  be  in  compliance 
with  the  applicable  NOx  and/or 
particulate  emission  standards  based  on 
the  engine  mass  emissions,  and  credits 
from  averagine.  trading  and  banking. 

(2)  [Reserved] 

(3)  End-of-year  report.  The 
manufacturer  shall  submit  end-of-year 
reports  for  each  engine  family 
participating  in  any  of  the  averaging, 
trading,  or  banking  programs,  as 
described  in  paragraphs  (h)(3)(i)  through 
(iv)  of  this  section. 

(i)  These  reports  shall  be  submitted 
within  90  days  of  the  end  of  the  model 
year  to:  Director,  Manufacturers 
Operations  Division  (64051).  U.S 


Environmental  Protection  Agency,  401 
M  Street.  SW.,  Washington.  DC  20460. 
(ii)  These  reports  shall  indicate  the 
engine  tamily,  the  averaging  set.  the 
actual  U.S.  (49-state)  production 
volume,  the  values  required  to  calculate 
credits  as  given  in  §  86.094-15,  the 
resulting  type  (NO,  or  particulate)  and 
number  of  credits  generated/required, 
and  the  NCPs  in  use  on  a  similar  NCP 
family.  Manufacturers  shall  also  submit 
how  and  where  credit  surpluses  were 
dispersed  (or  are  to  be  banked)  and  how 
and  through  what  means  credit  deficits 
were  met  Copies  of  contracts  related  to 
credit  trading  must  also  be  included  or 
supplied  by  the  broker  if  applicable. 
The  report  shall  also  include  a 
calculation  of  credit  balances  to  show 
that  net  mass  emissions  balances  are 
within  those  allowed  by  the  emission 
standards  (equal  to  or  greater  than  a  zero 
credit  balance).  The  credit  discount 
factor  described  in  S  86.094-15  must  be 
included  as  required. 

(iii)  The  49-state  production  counts 
for  end-of-year  reports  shall  be  based  on 
the  location  of  the  first  point  of  retail 
sale  (e.g.,  customer,  dealer,  secondary 
manufacturer)  by  the  manufacturer. 

(iv)  Errors  discovered  by  EPA  or  the 
manufacturer  in  the  end-of-year  report, 
including  eitors  in  credit  calculation, 
may  be  corrected  up  to  90  days 
subsequent  to  submission  of  the  end-of- 
year  report.  Errors  discovered  by  EPA 
after  90  days  shall  be  corrected  if  credits 
are  reduced.  Errors  in  the 
manufacturer's  favor  will  not  be 
corrected  if  discovered  after  the  90  day 
correction  period  allowed. 

(i)  Failure  by  a  manufacturer 
participating  in  the  averaging,  trading, 
or  banking  programs  to  submit  any 
'  quarterly  or  end-of-year  report  (as 
applicable)  in  the  specified  time  for  all 
vehicles  and  engines  that  are  part  of  an 
averaging  set  is  a  violation  of  section 
203(a)(1)  of  the  Clean  Air  Act  (42  U.S.C. 
7522(a)(1))  for  each  such  vehicle  and 
engine. 

0)  Failure  by  a  manufacturer 
generating  credits  for  deposit  only  in 
either  tlie  HDE  NOx  or  particulate 
banking  programs  to  submit  their  end- 
of-year  reports  in  the  applicable 
specified  time  period  (i.e.,  90  days  after 
the  end  of  the  model  year)  shall  result 
in  the  credits  not  being  available  for  use 
until  such  reports  are  received  and 
reviewed  by  EPA.  Use  of  projected 
credits  pending  EPA  review  will  not  be 
permitted  in  these  circumstances. 

(k)  Engine  families  certified  using 
NCPs  are  not  required  to  meet  the 
requirements  outlined  above. 

(1)  Additionally,  manufacturers 
certifying  vehicles  shall  submit  for  each 
model  year  1994  through  1997  light- 
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duty  vehicle  e  id  light  light-duty  truci: 
engine  family  and  each  model  year  1996 
through  1998  heavy  light-duty  truck 
engine  femily  the  information  listed  in 
paragraphs  (1)  (1)  and  (2)  of  this  section. 

(1)  Application  for  certification.  In  the 
apphcation  for  certification,  the 
manufacturer  shall  submit  the  projected 
sales  vohime  of  engine  families 
certifying  to  the  respective  standards, 
and  the  in-use  standards  that  each 
engine  family  will  meet.  Vohime 
projected  to  be  produced  for  U.S.  sale 
may  be  used  in  Heu  of  projected  U.S. 
sales. 

(2)  End-of-year  reports  for  each  ei^ine 
family. 

(i)  These  end-of-yeer  reports  shall  be 
submitted  within  90  days  of  the  end  of 
the  model  year  to:  Director, 
Manufacturers  Operations  Division 
(6405J),  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW..  Washington. 
0C2(>«6a 

(ii)  These  reports  diall  indicate  ^ 
model  year,  engine  family,  and  the 
actual  U.S.  sales  vohime.  The 
manufiacturer  may  petition  the 
Administrator  to  allow  volume 
produced  for  U.S.  sale  to  be  used  in  lieu 
of  U.S.  sales.  Such  petition  shall  be 
submitted  within  30  days  of  the  end  of 
the  model  year  to  the  Manufacturers 
Operations  Division.  For  the  petition  to 
be  granted,  the  manufEicturer  must  - 
establish  to  the  satisfaction  of  the 
Administrator  that  production  volume 
is  functionally  equivalent  to  sales 
volume. 

(iii)  The  U.S.  sales  volume  for  end-of- 
year  reports  shall  be  based  on  the 
location  of  the  point  of  sale  to  a  dealer, 
distributor,  fleet  operator,  brdcer,  or  any 
other  entity  which  comprises  the  point 
of  first  sale. 

(iv)  Failure  by  a  manufecturer  to 
submit  the  oid-of-year  report  within  the 
specified  time  may  result  in 
certificate(s)  for  the  engine  famil7(ies) 
certified  to  Tier  0  certification  standards 
being  voided  ab  initio  plus  any 
applicable  civil  penalties  for  failure  to 
submit  the  required  information  to  the 
Agency. 

(v)  tliese  reports  shall  include  the 
information  required  imder  §86.094- 
7(h)(1).  The  information  shall  be 
organized  in  such  a  way  as  to  allow  the 
Administrator  to  determine  comphance 
with  the  Tier  1  standanis 
implementation  schedules  of  §§  86.094- 
8  and  86.094-9,  and  the  Tier  1  and  Tiw 
li  implementation  schedules  of 
§§  86.708-94  and  86.709-94. 

5.  Section  86.096-23  of  sul^Mrt  A  is 
amended  by  levisiiig  the  introductocy 
text  and  paragraphs  (a)  tfamngh  (1)  to 
readaefoUowr 


Section  86.096-23  includes  text  that 
specifies  requiranents  that  differ  fnm 
those  specified  in  $86,095-23.  Where  a 
paragraph  in  §86.095-23  is  identical 
and  applicable  to  §86096-23.  this  may 
be  indicated  by  specifying  the 
corresponding  paragraph  and  the 
statemmt  "(Reserved)'*.  For  guidance 
see  §86.095-23. 

(a)  through  (1)  (Reserved).  For 
guidance  see  §  86.095-23. 

•  •        •        •        • 

6.  Section  86.096-23  of  subpart  A  is 
amended  by  revising  the  introductory 
text  and  paragraphs  (a)  through  (1)  to 
read  as  follows: 

§86.098-23    Required  data. 

Section  86.098-23  includes  text  that 
specifies  requirements  that  differ  from 
those  specified  in  §  86.095-23.  Where  a 
paragraph  in  §  8&  095-23  is  identical 
and  applicable  to  §  86.098-27,  this  may 
be  indicated  by  ^edfying  the 
corresponding  paragraph  and  the 
statement  "[Reserved]".  For  guidance 
see  §86-095-23. 

(a)  through  (1)  [Reserved].  For 
guidance  see  §  86.095-23. 

•  •        •        •        • 

IFR  Doc.  93-30965  Filed  12-17-93;  8:45  am) 
BILUNQCOOEi 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

PubHc  Heattri  Service 

42  CFR  Part  57 
RIN  0905-AE16 

Grants  for  Constructton  of  Teachfng 
Facilfties,  Educational  troprovements, 
Schotarshrps,  and  Student  Loans; 
Grants  for  Health  Profession*  Pro|acts 
in  Geriatric* 

AGENCY:  Health  Resources  and  Services 
Administration,  HHS. 
ACTION:  Final  regulation. 

SUMMARY:  This  final  rule  revises  the 
existing  regulations  governing  the 
Grants  for  Health  Professions  Projects  in 
Geriatrics  to  bring  the  regulations  into 
conformity  vvith  technical  amendments 
made  by  the  Health  Professions 
Extension  Amendments  of  1992  and  to 
include  other  changes  for  consistency 
with  current  grant  program  policies. 
EFFECTIVE  DATE:  This  regulation  is 
effective  Dsceoiber  20. 1993. 
FOR  FURTHBI MF0RMAT10N  COffTACT:  Neil 
H.  Sampson,  Director,  Division  of 
Associated,  Dental  and  Public  Healtfi 
Professions,  Bureau  of  Health 


Professions,  Health  Resources  and 
Services  Administration,  room  8-101, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  Maryland  20857;  telej^ione: 
(301)  443-6853. 

SUPPl^UENTARY  MFORMATUN:  This  final 
rule  amends  the  existing  regulations 
governing  the  Grants  for  Health 
Professions  Projects  in  Geriatrics 
(commonly  referred  to  as  Geriatric 
Education  Centers  (GECs)]  under  section 
777(a)  of  the  Public  Health  Service  Act 
(the  Act)  (formerly  section  789(a)  of  the 
Act). 

Section  777(a)  of  the  Act.  as  amended, 
authorizes  the  Secretary  to  make  grants 
to  and  enter  into  contracts  with 
accredited  schools  of  medicine, 
osteopathic  medicine,  dentistry, 
pharmacy,  optometry,  podiatric 
medicine,  veterinary  medicine,  public 
health,  chirt^practic.  allied  health,  and 
nursing;  graduate  programs  in  health 
administration,  clinical  psychology, 
clinical  social  work  and  marriage  and^ 
family  therapy;  and  programs  for  the 
training  of  physician  assistants  to  assist 
in  meeting  the  costs  of  projects  to: 

(a)  Improve  the  training  of  health 
professionals  in  geriatrics; 

(b)  Develop  and  disseminate  curricula 
relating  to  the  treatment  of  the  heahh 
problems  of  elderly  individuals; 

(c)  expand  and  strengthen  instruction 
in  methods  of  such  treatment; 

(d)  Support  the  training  and  retraining 
of  faculty  to  provide  such  instruction; 

(e)  Support  continuing  education  of 
health  professionals  and  allied  health 
professionals  who  provide  such 
treatment;  and 

(f)  Establish  new  affibations  with 
nursing  homes,  chronic  and  acute 
disease  ho^itals,  ambulattxy  care 
centers,  and  senior  centers  in  order  to 
provide  students  with  rlinirwl  training 
in  geriatric  medicine. 

Amendments  made  by  the  Health 
Professions  Extension  Amendments  of 
1992  (Pub.  L.  102-408)  to  the  GEC 
program  are  listed  below. 

Public  Law  102-408  reorganized  and 
renumbered  the  sections  in  the  PHS  Act. 
The  technical  changes  affecting  the  GEC 
program  are  being  made  to  the 
regulations  to: 

1.  Revise  the  subpart  heading  of  the 
regulation  to  "Grants  for  Geriatric 
Educaticm  Centers"  to  reflect  the 
statutory  heeding; 

2.  Revise  the  old  section  number 
"789fa)"tDread  "777(8)"  in  §57.4001. 
entitled  'To  what  projects  do  these 
regulations  a;^lyr'; 

3.  Revise  the  references  to  title  VII's 
previous  definitions  section  701  (now 
under  section  799)  in  the  regulations  for 
§  57.4002,  entitled  "Definitions."  to; 
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a.  Revise  section  number  701(13)  in 
the  definition  of  "Allied  health 
professional"  to  section  "799(5)": 

b.  Add  the  definitions  of  "Graduate 
program  in  clinical  social  work"  and 
"Graduate  program  in  marriage  and 
&mily  therapy"  in  accordance  with 
Public  Uw  102-408; 

c.  Add  the  definition  of  "Graduate 
program  in  mental  health  practice"  in 
accordance  with  Public  Law  102-408; 

d.  Revise  section  number  701(4) 
referenced  in  the  definition  listing 
health  professions  schools  to  "799(1) 
(A).  (B),  (C).  and  (D)"  to  reflect  the 
various  listings  of  the  health  professions 
and  the  addeostatutory  definitions  of 
"Graduate  program  in  clinical  social 
work"  and  "graduate  program  in 
marriage  and  family  therapy",  and 
"Graduate  program  in  mental  health 
practice"; 

e.  Revise  section  number  701(5)  also 
referenced  in  the  definition  listing 
health  professions  schools  to 
"799(1)(E)"  regarding  the  statutory 
definition  of  "Accredited"; 

f.  Revise  section  number  701(8)  in  the 
definition  of  "Program  for  the  training 
of  physician  assistants"  to  "799(3)"; 

g.  Revise  section  number  701(10)  in 
the  definition  of  "School  of  allied 
health"  to  "799(4)"; 

h.  Add  the  definition  of  "School  of 
nursing"  in  accordance  with  Public  Law 
102-408;  and 

i.  Revise  section  number  789(b)(3) 
referenced  in  the  definition  of  "Training 
and  retraining  of  faculty"  to  "777(3)(A) 
and  (B)". 

Public  Law  102-408  also  amended 
title  VII  by  repealing  the  National 
Advisory  Council  on  Health  Professions 
Education  effective  October  1. 1992. 
Therefore,  in  accordance  with  the 
repealing  of  this  National  Advisory 
Council,  as  it  affects  the  evaluation  and 
recommendation  process  of  awarding 
grant  applications,  the  Department  is 
removing  the  reference  to  the  Council  in 
the  introductory  text  of  paragraph  (a)  of 
S  57.4005,  entitled  "How  will 
applications  be  evaluated?",  and 
revising  the  introductory  text  to  reflect 
current  statutory  language. 

Other  amendments  are  being  made  to 
the  regulations  to  reflect  oirrent 
program  policies  to  more  efficiently 
implement  the  program. 

Under  §  57.4004,  entitled  "Program 
requirements.",  the  Department  is 
revising  a  currently  used  funding 
preference  to  now  list  it  as  a  program 
requirement  in  order  to  strengthen  the 
emphasis  on  multidisdplinary 
assessment  and  interdisidplinary 
practice  as  essential  components  of 
geriatric  health  care.  This  requirement 
will  be  added  as  a  new  paragraph  (b)  to 


indicate  that  projects  must  include  one 
or  more  of  the  program  activities  listed 
in  paragraph  (a)  kifour  or  more  types 
of  healUi  professionals  as  defined  in 
S  57.4002.  The  former  paragraph  (b)  has 
been  redesignated  as  paragraph  (c). 
Under  §  57.4006,  entitled  "How  long 
does  grant  support  last?",  paragraph  (a), 
the  Department  has  extended  the  length 
of  time  of  a  grant  award,  known  as  the 
project  perioid,  from  5  years  to  6  years. 
The  GEC  program  is  a  very  complex 
undertaking  for  the  applicant,  especially 
for  the  competing  renewal  period, 
which  currently  is  2  years.  The 
Department,  therefore,  has  extended  the 
renewal  period  by  1  year  for  a  total 
project  period  of  6  years. 

Justification  for  Omitting  Notice  of 
Proposed  Rulemaking 

Since  these  amendments  are  of  a 
technical  and  ministerial  nature,  the 
Secretary  has  determined,  pursuant  to  5 
U.S.C  553  and  departmental  policy  that 
it  is  unnecessary  and  impractical  to 
follow  proposed  rulemaking  procedures 
or  to  delay  the  effective  date  of  these 
regulations. 

Regulatory  Flexibility  Act  and 
Executive  Order  12291 

This  regiilation  governs  a  financial 
assistance  training  grant  program  in 
which  participation  is  voluntary.  This 
rule  will  not  exceed  the  threshold  level 
of  $100  million  established  in  section 
(b)  of  Executive  Order  12291;  nor  will 
it  result  in  a  major  increase  in  costs  or 
prices  for  consumers,  industries, 
governmental  agencies  or  geographic 
regions;  nor  have  significant  adverse 
effects  on  competition,  employment,    s 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  This  rule  also  falls  within  an 
exception  to  the  Administrative 
Procedure  Act.  For  these  reasons,  the 
Secretary  has  determined  that  this  rule 
is  not  a  major  rule  under  Executive 
Order  12291  and  a  regulatory  impact 
analysis  is  not  required.  Further, 
because  the  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  a 
regulatory  flexibility  analysis  under  the 
Regulatory  FlexibiUty  Act  of  1980  is  not 
required. 

Paperwork  Reduction  Act  of  1980 

These  amendments  do  not  affect  the 
recordkeeping  or  reporting  requirements 
in  the  existing  regulations  for  the  Grants 
for  Health  Professions  Projects  in 
Geriatrics. 


List  of  Subjects  in  42  CFR  Part  57 

Dental  health.  Education  of  the 
disadvantaged,  Educational  facilities, 
Educational  study  programs,  Grant 

Erograms-education,  Grant  programs- 
ealth.  Medical  and  dental  schools, 
Student  aid. 

(Catalog  of  Federal  Domestic  Assistance.  No. 
93.969.  Grants  for  Geriatric  Education 
Centers) 

Dated:  October  1. 1993. 
Philip  R.  Lm. 
Assistant  Secretary  for  Health. 

Approved:  November  29, 1993. 
Domu  E.  Shalala. 
Secretary. 

Accordingly,  42  CFR  part  57,  subpart 
00  is  amended  as  set  forth  below: 

PART  57— GRAHTS  FOR 
CONSTRUCDON  OF  TEACHING 
FACIUTIES,  EDUCATIONAL 
IMPROVEMENTS.  SCHOLARSHIPS 
AND  STUDENT  LOANS 

Subpart  0(>— Grants  for  Geriatric 
Education  Cantars 

1.  The  heading  for  subpart  00  is 
revised  to  read  as  set  forth  above. 

2.  The  authority  citation  for  subpart 
00  is  revised  to  read  as  follows: 

Authority:  Sec.  215  of  the  Public  Health 
Service  Act.  58  SUt.  690,  67  Stat.  631  (42 
U.S.C.  216);  sec.  788(d)  of  the  Public  Health 
Service  Act.  99  Stat.  542  (42  U.S.C.  295g-8); 
redesignated  as  sec.  789(a).  as  amended  by 
Pub.  L.  100-607, 102  Stat.  3136-37  (42  U.S.C. 
295g-9(a));  renumbered  as  sec.  777(a).  as 
amended  by  Pub.  L.  102-408. 106  Stat.  2052- 
54  (42  U.S.Q  2940). 

S  57.4001    (Amended] 

3.  Section  57.4001  is  amended  by 
revising  the  section  number  of  the  Act 
"789(a)"  to  read  "777(a)". 

4.  Section  57.4002  is  amended  by 
revising  the  section  number  of  the  Act 
"701(13)"  in  the  definition  of  Allied 
health  professionalio  read  "799(5)";  by 
revising  the  section  numbers  of  the  Act 
"701(4)"  and  "701(5)"  respectively,  in 
the  definition  of  Health  professions 
schools  io  read  "799(1)  (A).  (B),  (C).  and 
(D)"  and  "799(1)(E)"  respectively;  by 
revising  the  section  number  of  the  Act 
"701(8)"  in  the  definition  of  Program  for 
the  training  of  physician  assistants  to 
read  "799(3)";  by  revising  the  section 
number  of  the  Act  "701(10)"  in  the 
definition  of  School  of  allied  health  to 
read  "799(4)";  by  revising  the  section 
number  of  the  Act  "789(b)(3)"  in  the 
definition  of  Training  and  retraining  of 
faculty  io  read  "777(3)(A)  and  (B)";  and 
by  adding  the  definitions  of  Graduate 
program  in  clinical  social  work, 
Gradaate  progrom  in  mental  health 
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practice,  and  School  of  nursing  to  read 
as  follows: 

§57.4102    DafMHofM. 


Graduate  program  in  clinical  social 
work  and  graduate  program  in  mairiagfi 
and  family  therapy  means  an  accredited 
graduate  program  as  defined  in  section 
799(1KC)  of  the  Act. 

Graduate  program  in  mental  health 
practice  means  a  graduate  program  in 
clinical  psycho^y,  rlinir-fll  social 
work,  or  marriage  and  family  therapy 
(section  799(1  MD)  of  the  Ad]. 

School  of  nursing  means  a  collegiate, 
associate  degree,  or  diploma  school  of 
nursing  in  a  State  (section  853(2)  of  the 
Act). 


project  period  and  competitivB 
extensions,  n^y  not  ex^ed  6  years. 

[PR  Doc  n-aogss  FIM  12-17-03;  t:45  am) 
BiujNa  cooe  «f«o-t»« 
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5.  Section  57,4004  is  amended  by 
redesignating  paragraph  (b)  as  paragraph 
(c);  by  removing  the  imdesignated 
paragraph  aftw  para^aph  (aK6);  and 
adding  a  new  paragraph  (b)  to  read  as 
follows: 

157.4004    Program  raqukemanta. 
•       •        •        *        • 

(b)  Projects  must  include  one  or  more 
of  the  activities  in  paragraphs  (a)  (1) 
throu^  (6)  of  diis  section  for  four  or 
more  typos  of  hedth  jwofessionals  as 
defined  in  $57.4002  of  this  sul^wrt.  * 

6.  Section  57.4005  is  amended  by 
revising  the  introductory  text  in 
paragraph  (a)  to  read  as  follows: 

i57.400S    KowwmappNcationaba 
evaluaiad? 

(a)  As  required  by  section  798(a}  of 
the  Act.  each  application  fat  a  grant 
imder  this  subpart  shaU  be  submitted  to 
a  peer  review  group,  composed 
principally  of  non-Federal  experts,  for 
an  evaluation  of  the  merits  of  the 
proposals  made  in  the  application.  The 
Secretary  may  not  approve  such  an 
application  unless  a  peer  review  group 
has  recommended  the  appHcation  for 
approval  The  Seaetary  will  decide 
which  applications  to  approve  by 
considering,  among  other  factors: 
•       ••••• 

7.  Section  57.4006  is  amended  by 
revising  paragraph  (a)  to  read  as  foUows: 

157.4006    How  long  doss  grant  support 

(a)  The  notice  of  grant  award  specifies 
the  length  of  time  the  Secretary  intends 
to  support  the  project  wdthout  requiring 
the  project  to  recompete  for  funds.  This 
period,  called  the  project  period,  will 
not  exceed  3  years.  Tba  mwyrmmy 
period  of  support.  Including  the  fatHaT 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  ci  Land  Mana^amont 

43  CFR  PubUc  Land  Order  No.  7023 

IAK-«3»-«210-06;  AA-ITtMl  AA-14««, 
AA-16671J 

Public  Land  Order  No.  700a, 
Correction;  Partial  Revocation  of 
Executive  Order  Na  4257.  Deled  June 
27. 1925:  Alaeka 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTKM:  PubKc  land  order. 

SUMMARY:  This  order  corrects  the  time 
period  for  which  the  State  of  Alaska 
may  file  a  preference  right  of  selection 
for  certain  lands  described  in  Public 
Land  Order  No.  7Q09. 

EFFECTIVE  DATE:  December  20, 1993. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Sue  A.  Wolfe,  BLM  Alaska  State  Office. 
222  W.  7th  Avenue,  No.  13,  Anchorage, 
Alaska  99513-7599. 907-271-5477. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C. 
1714  (1988),  it  is  ordered  as  follows: 

Public  Land  Order  No.  7009, 57  FR 
62041-62042,  November  24, 1993.  is 
hereby  conected  as  follows: 

On  page  62042,  first  column, 
paragraph  3,  beginning  at  ei^th  line 
from  the  bottom,  which  reads 
"paragraph  1(a).  for  a  pwiod  of  ninety- 
one  (91)  days  from  the  date  of 
pubbcaticH)  of  this  tMder,  if  such  land 
is"  is  hereby  corrected  to  read 
"paragraph  Ka).  until  dose  of  business 
on  January  3, 1994.  if  such  land  is". 

On  page  62042.  second  rnTnmT^ 
paragraph  4.  third  line  from  the  top. 
which  reads  "At  10  ajn.  on  February  23. 
1994,"  is  hereby  corrected  to  read  "At 
10  a.m.  on  January  4, 1994.". 

DMad:  Dacamber  IS.  IMO. 
Bobi 


Assistant  Secretary  (rftiu  Taterior. 

(FR  Doc.  93-31113  ITlad  12-17-93;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parti 
[FCC»»-5101 

Oral  Arguroenia  In  Relaroeidng 
Proceduree 

AQBCY:  Federal  Commimications 

Commission. 

ACTION:  Final  rala. 


SUMMARY:  By  this  action,  the 
CommissioD  amends  its  rules  to  delete 
the  provision  tl^t  in  rulemaking 
proceedings,  the  Commission  wiUjwtify 
parties  by  mail  of  oral  argumeota. 
hearings  or  such  other  proceedings  that 
the  Commission  deems  warranted.  The 
intended  effect  of  this  mle  change  is  to 
eliminate  the  requirement  for  notice  by 
mail. 

EFFECTIVE  DATE:  December  20. 1993. 
FOR  FURfNB)  MFOMUTKM  OOMTACT: 
James  Mullins.  Office  ol  General 
Coimsel,  Federal  Conununications 
Commission  (202)  254-6530. 

SUPPLEMENTARY  MF0RMAT10N: . 
Order 

In  the  matter  of  Amandment  of  Section 
1.423  of  the  ComDunion's  Rules 

Adopted:  November  19, 1993. 
Released:  December  14. 1993. 
By  the  Commission; 

1.  We  are  amending  $  1.423  of  the 
Commission's  Rules,  47  CFR  1.423,  to 
delete  its  provision  that,  in  rulemaking 
proceedings,  the  Commission  will  notify 
parties  by  mail  of  the  time,  place  and 
nature  of  oral  arguments,  bearings  or 
such  othw  proceedings  that  the 
ConmiissJon  deems  warranted.  Notice  of 
any  such  proceedings  wiU  continue  to 
be  published  in  the  Federal  Register,  as 
required  by  the  Administrative 
Procedure  Act.  5  U.S.C.  553flj). 

2.  Becaioe  the  amendment  adc^rted 
herein  is  a  matter  of  agency 
organization,  procedure  or  practice,  the 
notice  and  comment  and  efiective  date 
provisions  erf  the  Administrative 
Procedure  Act  are  not  applicable.  5 
U.S.C.  553(b)(A).  (d). 

3.  Accordingly,  it  is  ordered,  That 
section  1.423  of  the  Commission's. 
Rules,  47  CFR  1.423,  is  amended  as  set 
forth  below  e£fective  upon  pid>lic8tion 
in  the  Federri  Register. 

Federal  Communi  nations  r.ninm|jttiffo 
William  F.  Cato^  y^ 

ActiagSecnUaj. 

List  ofSnblecfi  in  47  CFR  Part  1 

Administntive  practice  aad 
procedure.  Rapoftlng  and  roootdkaaping 
requiremaBts.TalKomnnmkations. 
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Enle  Oiange 

PART  1— PRACTICE  AND 

PROCEDURE 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  Sacs.  4.  303, 48  Stat  1066. 
1082.  u  amended:  47  U.S.C  1S4,  303: 
Implement.  5  U.S.C  552  and  21  U.S.C  853a. 
unless  otherwise  noted. 

2.  Section  1.423  is  revised  to  read  as 
follows: 

11.423    Oral  argument  aiMl  other 


In  any  rulemaking  where  the 
Commission  determines  that  an  oral 
argtunent.  hearing  or  any  other  type  of 
proceeding  is  warranted,  notice  of  the 
time,  place  and  natxue  of  such 
proceeding  will  be  published  in  the 
Federal  Register. 

IFR  Doc  93-30894  Filed  12-17-03:  8:45  am] 
■MJNO  cooc  snt-ei-ai 

47  CFR  Part  73 

[ET  Dociwt  Na  92-298;  FCC  93-486] 

Radio  Broadcacting;  Establlshmant  of 

a  Single  AM  Radio  Stereophonic 

Tranamttting  Standard 

AQENCV:  Federal  Communications 

Commission. 

ACnOM;  Final  rule. 

SUMMARY:  This  Report  and  Order 
ame&ds  the  AM  stereophonic 
broadcasting  technical  requirements  of 
the  Commission's  Rules.  Specifically. 
we  adopt  technical  standards  that  define 
the  Motorola  C-Quam  system  as  the  US 
AM  radio  stereophonic  transmitting 
standard.  This  action  responds  to 
Section  214  of  the  Telecommunications 
Authorization  Act  of  1992,  which 
requires  the  Commission  to  adopt  a 
single  AM  broadcasting  stereo 
transmission  standard,  and  is  taken  to 
remove  any  remaining  uncertainty 
among  AM  broadcasters  as  to  which 
stereo  system  to  use  and  thereby 
encourage  the  improvement  and 
expansion  of  AM  broadcast  service. 
EFFECTIVE  DATE:  March  21. 1994. 
FOA  FURTHER  MFORMATKM  CONTACT: 
David  L  Means,  Office  of  Engineering 
and  Technology,  Authorization  and 
Evaluation  Division,  (301)  725-1585, 
extension  206. 

SUPPLEMENTARY  MFORMATION:  This  iS  a 
synopsis  of  the  Commission's  Report 
and  Order  in  ET  Docket  92-298, 
adopted  October  25. 1993.  and  released 
November  24. 1993. 

The  complete  text  of  this  Report  and 
Order  (R&O)  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Dockets  Branch  (room 
230).  1919  M  Street.  NW..  Washington. 
DC,  and  also  may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Services,  at 
(202)  857-3800, 1910  M  Street.  NW.. 
room  246,  Washington.  DC  20554. 


Synopsis  of  Report  and  Order 

1.  In  response  to  the  requirements  of 
Section  214  of  the  Telecommunications 
Authorization  Act  of  1992  that  the 
Commission  select  a  single  AM  radio 
stereophonic  transmitting  equipment 
standard,  the  Commission  adopted  a 
Notice  of  Proposed  Rule  Making 
(Notice)  on  December  10. 1992.  58  FR 
05320.  January  21. 1993.  In  the  Notice, 
we  proposed  to  adopt  the  Motorola  C- 
Quam  system  as  the  AM  stereo  standard 
in  view  of  the  fact  that  this  system 
appears  to  have  become  the  de  facto 
choice  of  the  market.  We  observed  that 
this  system  has  become  by  far  the 
predominant  choice  of  AM  stations 
choosing  to  convert  to  stereo,  there  are 
large  numbers  of  existing  receivers 
capable  of  decoding  only  C-Quam  and 
receivers  for  other  systems  are  generally 
unavailable.  We  also  noted  that  the 
Motorola  system  has  been  adopted  as 
the  national  standard  in  six  other 
countries,  while  none  had  adopted  the 
Kahn  system,  the  only  other  system  for 
.which  transmitting  equipment  is  still 
available.  We  further  inoicated  our 
belief  that  selection  of  an  alternative 
system  as  the  standard  would  set  back 
the  clock  on  the  implementation  of  AM 
stereo  service.  We  therefore  stated  that 

Ctonents  of  alternative  systems  would 
a  heavy  burden  to  show  that  the 
potential  benefits  of  an  alternate 
technology  would  outweigh  the  likely 
costs  anddelays  of  selection  of  a 
standard  difiierent  than  the  Motorola 
system.  Nevertheless,  we  invited 
submission  of  alternatives  to  the 
proposed  standard.  We  also  proposed  to 
require  stations  oirrently  employing  the 
K£um  or  Harris  stereo  systems  to        ^ 
discontinue  operations  with  those 
systems  within  one  year  of  the  effective 
date  of  the  new  rules.  We  sought 
comment  on  the  degree  of  compatibility 
of  the  Harris  system  with  the  C-Quam 
system  and  whether  stations  using  that 
system  should  ^  permitted  to  continue 
to  do  so  indefinitely. 

2.  The  final  rules  adopted  here  reflect 
o\ir  continued  belief  that  the  Motorola 
C-Quam  system  is  the  appropriate 
choice  for  the  AM  stereo  standard.  This 
system  has  proven  to  be  technically 
acceptable  for  providing  excellent 
quality  AM  stereo  service  at  a  price  that 
is  affordable  to  both  broadcasters  and 
consiuners.  We  disagree  with  Kahn  and 
other  opposing  parties  that  the  Motorola 
system  nas  serious  technical 
deficiencies.  We  reject  the  premise  that 
our  decision  on  an  AM  stereo  standard 
should  be  based  solely  on  technical 
performance,  particularly  at  this 
relatively  late  stage  of  the 
implementation  of  AM  stereo.  We 


believe  it  is  entirely  appropriate  that  we 
take  into  account  that  strong  preference 
demonstrated  in  the  market  place  for  the 
Motorola  system.  We  note  that  the 
market  place  takes  into  account  not  only 
technical  parameters,  but  also  other 
factors  such  as  subjective  performance, 
costs  of  broadcaster's  initial  conversion 
to  stereo,  reliability,  service,  ease  of 
receiver  design  and  performance,  etc. 
We  also  believe  it  is  inciunbent  upon  us 
to  consider  the  simk  costs  in  existing 
stereo  transmission  equipment, 
compatibility  with  millions  of  existing 
envelope  detector  receivers,  and 
availability  of  compatible  stereo 
receivers,  as  well  as  the  potential  for 
obsoleting  the  public's  investment  in 
existing  stereo  receivers.  In  this  regard, 
we  find  that  selection  of  a  system  other 
than  Motorola's  would  result  in 
substantial  costs  to  broadcasters  and 
consumers,  and  thus  would  be 
detrimental  to  the  expansion  of  AM 
stereo  service.  We  also  do  not  agree  that 
we  should  seek  development  of 
alternatives  to  the  Kahn  and  Motorola 
systems.  To  do  so  would  introduce 
significant  delay  and  confusion  without 
any  assurance  that  a  significantly  better 
alternative  could  or  would  be 
forthcoming. 

3.  As  regards  Kahn's  allegations  of 
anticompetitive  behavior,  we  are  not 
persuaded,  based  on  the  materials  in  the 
record,  that  Motorola  unfairly 
manipulated  the  marketplace  to  deny 
any  segment  of  industry  or  the  public  a 
bee  choice.  Further,  we  disagree  with 
Kahn's  contention  that  the  Commission 
ma3^Dot  adopt  the  Motorola  system 
standard  witnout  obtaining  and 
reviewing  the  documents  submitted  (but 
then  voluntarily  withdrawn)  by  Kahn 
regarding  allegations  of  antitrust 
activities. 

4.  We  believe  that  the  past  nearly 
twelve  years  of  unrestricted  competition 
between  the  systems  has  given  the 
public  and  the  broadcast  and  receiver 
industries  the  opportimity  to  weigh  the 
known  technical  performance 
considerations  against  other  factors  and 
to  make  appropriate  personal  and 
business  decisions.  We  find  that  there 
has  indeed  been  a  convergence  in  the 
marketplace  during  these  years  toward 
the  Motorola  C-Quam  system.  Based  on 
the  overwhelming  marketplace 
preference  for  the  Motorola  C-Quam 
system,  and  the  long  history  of  tests  of 
this  system,  we  believe  the  Motorola 
system  will  provide  excellent  AM  stereo 
service.  Accordingly,  we  conclude  that 
the  public  interest  is  best  served  by 
adopting  the  Motorola  C-Quam  system 
as  the  /M  stereo  standefhi. 

5.^  We  have  considered  in  the  R&O 
whether  stations  currently  employing 
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the  Harris  system  were  siiffidently 
compatible  with  C-^iam  to  continue 
using  the  Harris  system  indefinitely. 
Noting  the  clear  Congressional  mandate 
to  adopt  a  single  system,  the  lack  of  any 
specific  opposition  from  broadcasters  to 
our  proposed  transition  schedule,  and 
assurances  from  broadcast  equipment 
manufacturers,  including  Harris,  that 
full  conversion  to  the  C-<Juam  system  is 
feasible,  we  are  requiring  stations  that 
employ  alternative  systems  for  stereo 
operation  to  discontinue  such  operation 
as  of  one  year  from  the  effective  date  of 
these  rules. 

6.  The  Commission  will  permit 
stations  that  have  been  employing  Kahn 
stereo  exdters  to  implement  the  Kahn 
"POWER-side"  mode  of  operation  to 
continue  to  do  so  indefinitely,  provided 
that  the  program  material  fed  to  both 
channels  of  the  exciter  is  identical  in 
content.  Additionally,  the  Commission 
conditioned  the  selection  of  Motorola's 
system  as  the  AM  stereo  standard  by 
requiring  Motorola  to  license  its  patents 
to  other  parties  imder  fair  and 
reasonable  terms. 

Final  Regulatory  Flexibility  Analysis 

7.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980,  the 
Commission's  final  analysis  is  as 
follows: 

I.  Need  and  purpose  of  this  action: 

This  action  is  taken  to  select  an  AM 
stereophonic  transmitting  equipment 
standard,  as  required  under  Section  214 
of  the  Telecommunications 
Authorization  Act  of  1992. 

n.  Summary  of  the  issues  raised  by 
the  public  comments  in  response  to  the 
Initial  Regulatory  Flexibility  Analysis: 

There  were  no  comments  submitted 
in  response  to  the  Initial  Regulatory 
Flexibility  Analysis. 

m.  Significant  alternatives 
considered: 

The  Notice  of  Proposed  Rulemaking 
in  this  proceeding  proposed  to  adopt  the 
Motorola  C-Quam  system  as  the  AM 
stereophonic  transmitting  standard. 
This  proposal  was  supported  by  the 
industry  associations  for  the  broadcast 
and  receiver  industries,  most  broadcast 
equipment  manufacturers  who 
commented,  and  others.  Comments 
were  received  from  the  proponent  of  the 
other  currently  viable  AM  stereo  system 
and  supporters  of  that  system,  primarily 
from  the  broadcast  engineering 
comraimity,  either  supporting  the 
alternative  system  or  suggesting  further 


testing  to  determine  technical 
superiority  and  use  of  such  superiority 
as  the  primary  criterion  for  system 
selection.  We  determined  that: 
marketplace  convergence  on  a  single 
system  should  remain  the  primary  basis 
for  the  decision,  as  proposed,  that  all 
the  technically  viable  systems  had  been 
adequately  tested  previously,  that  the 
Motorola  system  provides  high  quality 
service  to  the  public,  and  that  there  is 
no  indication  that  the  available 
alternative  systems  are  significantly 
superior,  if  at  all. 

8.  The  secretary  shall  send  a  copy  of 
this  Report  and  Order,  including  the 
Final  Regiilatory  Flexibility  Analysis,  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  in 
accordance  with  paragraph  603(a)  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  No. 
9&-354,  94  Stat.  1164,  5  U.S.C.  Section 
601  efseg.,  (1981)). 

9.  Accordingly,  it  is  ordered,  that  part 
73  of  the  Commission's  Rules  and 
Regulations  is  Amended  as  specified 
below,  effective  on  March  21, 1994.  ft  is 
further  ordered.  That  this  proceeding  is 
Terminated.  This  action  is  taken' 
pursuant  to  Sections  4{i),  4(j),  and  303(r) 
of  the  Communications  Act  of  1934.  as 
amended,  47  U.S.C.  Sections  154(i). 
154(1).  and  303(r),  and  Section  214  of 
the  Telecommunications  Authorization 
Act  of  1992,  Pub.  L.  102-538  (1992). 
List  of  Subjects  in  47  CFR  Part  73: 

Radio  broadcasting. 
Amendatory  Text 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  in  part  73 
continues  to  read: 

Author^  47  U.S.C.  154.  303. 

2.  Section  73.128  is  revised  to  read  as 
follows: 

173.128    AM  Sjaraophonic  Broadcasting. 

(a)  An  Am  broadcast  station  may, 
without  specific  authority  from  the  FCC, 
transmit  stereophonic  programs  upon 
installation  of  type  accepted 
stereophonic  transmitting  equipment 
and  the  necessary  measuring  equipment 
to  determine  that  the  stereophonic 
transmissions  conform  to  the 
modulation  characteristics  specified  in 
paragraphs  (b)  and  (c)  of  this  section. 
Stations  transmitting  stereophonic 
programs  prior  to  March  21, 1994  may 
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continue  to  do  so  until  March  21, 1995 
as  long  as  they  continue  to  comply  with 
the  rules  in  effect  prior  to  March  21. 
1994. 

(b)  The  following  limitations  on  the 
transmitted  wave  must  be  met  to  insure 
compliance  with  the  occupied 
bandwidth  limitations,  compatibility 
with  AM  receivers  using  envelope 
detectors,  and  any  applicable 
international  agreements  to  which  the 
FCC  is  a  party; 

(1)  The  transmitted  wave  must  meet 
the  occupied  bandwidth  specifications 
of  §  73.44  under  all  possible  conditions 
of  program  modulation.  Compliance 
with  requirement  shall  be  demonstrated 
either  by  the  following  specific 
modulation  tests  or  otiher  documented 
test  procedures  that  are  to  be  fully 
described  in  the  application  for  type 
acceptance  and  the  transmitting 
equipment  instruction  manual.  (See 
§  2.983(d)(8)  and  ())). 

(i)  Main  channel  (L+R)  under  all 
conditions  of  amphtude  modulations  for 
the  stereophonic  system  but  not 
exceeding  amplitude  modulation  on 
negative  peaks  of  100%. 

(ii)  Stereophonic  (L-R)  modulated 
with  audio  tones  of  the  same  amplitude 
at  the  transmitter  input  terminals  as  in 
paragraph  (b)(i)  of  this  section  but  with 
the  phase  of  either  the  L  or  R  channel 
reversed. 

(iii)  Left  and  Right  Channefonly. 
imder  all  conditions  of  modulation  for 
the  stereophonic  system  in  use  but  not 
exceeding  ampUtude  modulation  on 
negative  peaks  of  100%. 

(c)  Effective  on  December  20, 1994, 
stereophonic  transmissions  shall 
conform  to  the  following  additional 
modulation  characteristics: 

(1)  The  audio  response  of  the  main 
(L-fR)  chaimel  shall  conform  to  the 
requirements  of  the  ANSI/EIA-549- 
1988,  NRSC-1  AM  Preemphasis/ 
Deemphasis  and  Broadcast 
Transmission  Bandwidth  Specifications 
(NRSC-1). 

(2)  The  left  and  right  channel  audio 
signals  shall  conform  to  frequency 
response  limitations  dictated  by  ANSI/ 
EIA-549-1988. 

(3)  The  stereophonic  diffierence  (L-R) 
information  shall  be  transmitted  by 
varying  the  phase  of  the  carrier  in 
accordance  with  the  following 
relationship: 
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vfben: 
UtMudio  signal  left  chanoel. 
R(t)saudio  signal  right  channel, 
msmodulation  fector,  and 
mpMk(L(tHR(l))'l  iot  100%  amplitude 

modulation. 
mpe^(L(l)  -  R(t)>«l  for  100%  phase 

modulation. 

(4)  The  caiTier  phase  shall  advance  in 
a  {Kisitive  direction  when  a  left  channel 
signal  causes  the  transmitter  envelope  to 
he  modulated  in  a  positive  directimi. 
The  earner  phase  snail  likewise  retard 
(negative  phase  change)  when  a  right 
chuinel  signal  causes  the  transmitter 
envelope  to  be  modulated  in  a  positive 


direction.  The  jphase  modulation  shall 
be  83fmmetrical  for  the  condition  of 
difference  (L-R)  channel  inlonnatiaaa 
sent  without  the  presence  of  envelope 
modulation. 

(5)  Maximum  angular  modulation, 
which  occurs  (m  negative  peaks  of  the 
left  Oft  right  chaimel  with  no  signal 
present  on  the  opposite  channel 
(L(t)»-0.75,  R(t)=0.  or  R(l)=-0.75. 
L(t)a0)  shall  not  exceed  1.25  radians. 

(6)  A  peak  phase  modulation  of  ■*■/ 
-0.785  radians  under  the  condition  of 
difference  (L-R)  channel  modulation 
and  the  absence  of  envelope  (L-f  R) 
modulation  and  pilot  signal  shall 


represent  100%  modulation  of  the 
difference  channel. 

(7)  The  composite  signal  shall  contain 
a  pilot  tone  for  indication  of  the 
presence  of  stereophonic  information. 
TTie  pilot  tone  shall  consist  of  a  25  Hz 
tone,  vrith  3%  or  less  total  harmonic 
distortion  and  a  frequency  tolerance  of 
+/  -  0.1  Hj,  which  modulates  the  carrier 
phase  +/-  0.05  radians  peak, 
corresponding  to  5%  L-R  modulation 
when  no  other  modulation  is  present. 
The  injection  level  shall  be  5%,  with  a 
tolerance  of +1,  -1%. 

(8)  The  composite  signal  shall  be 
described  by  the  following  expression: 
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where: 
Asthe  unmodulated  carrier  voltage 
m=the  modulation  index 


Cn=the  magnitude  of  the  nth  tram  of  the  cou^the  nth  order  angular  velocity  of  the 

Bimi  signal  simi  signal 
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difference  signal  cae=the  angular  velocity  of  the  carrier 


4„  =  the  angle  of  the  nth  order  term 
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Am  and  Bw  are  the  n»>  sine  and  cosine 
coefficients  of  Cn 

Ado  and  Bdn  are  the  n'''  sine  and  cosine 
coefficients  of  CdB 

Federal  Communications  Commissioa. 

William  F.  Caton, 

Acting  Secretary. 

[FR  Doc.  93-30893  Filed  12-17-93;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  171 

pocket  No.  HM-1S10;  Amendment  Na 
171-1241 

RIN2137-AC36 

Infectious  Substances;  Extension  of 
Compliance  Data 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 


action:  Final  rule;  extension  of 
compliance  date. ^^ 

SUMMARY:  On  March  3, 1993,  RSPA 
published  an  advance  notice  of 
proposed  rulemaking  that  asked 
questions  and  solicited  comments  on 
infectious  substances  and  regulated 
medical  waste  (RMW)  transportation 
issues.  In  this  document,  RSPA  is 
extending  the  compliance  date  for 
classification,  hazard  communication, 
and  packaging  requirements  applicable 
to  infectious  substances  and  RMW  from 
January  1, 1994,  to  October  1. 1994,  in 
order  to  provide  additional  time  to 


Federal  Register  /  Vol.  58,  No.  242  /  Monday.  December  20,  1993  /  Rules  and  Regulations    66303 


consider  th^  issues  raised  in  the 
advance  notice  and  comments  to  it. 
EFFECTIVE  DATE:  This  amendment  is 
effective  on  December  20, 1993. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Eileen  Martin  or  Ms.  Jennifer  Posten, 
Office  of  Hazardous  Materials 
Standards,  Research  and  Special 
Programs  Administration,  400  Seventh 
Street  SW.,  Washington,  DC  20590- 
0001,  telephone:  (202)  366-4488. 
SUPPLEMENTARY  INFORMATION:  On 
December  21, 1990,  RSPA  issued  a  final 
rule  under  Docket  HM-181  (55  FR 
52402)  which  comprehensively  revised 
the  Hazardous  Materials  Regulations 
(HMRJ  with  respect  to  classification, 
hazard  communication,  and  packaging 
requirements.  A  document  making 
editorial  and  substantive  revisions  to 
the  December  1990  final  rule  was 
published  on  December  20, 1991  (56  FP 
66124).  The  revisions  contained  in  the 
latter  dociiment  were  primarily  in 
response  to  over  250  petitions  for 
reconsideration  received  on  the 
December  21, 1990  final  rule. 
Following  issuance  of  the  December 

1991  rule,  RSPA  received  two 
additional  petitions  for  reconsideration 
and  niunerous  comments  and  requests 
for  clarification  concerning  provisions 
applicable  to  infectious  substances  and 
regulated  medical  waste.  On  October  1, 

1992  (57  FR  45442),  49  CFR  171.14(b) 
was  revised  to  establish  a  compliance 
date  of  April  1, 1993,  rather  than 
October  l,  1992,  for  new  requirements 
applicable  to  infectious  substances.  On 
March  3. 1993,  RSPA  issued  an  advance 
notice  of  proposed  rulemaking 
(ANPRM)  and  announced  a  public 
hearing  under  Docket  HM-181G  (58  FR 
12207)  concerning  the  need  for 
additional  regulatory  changes  pertaining 
to  infectious  substances.  Additionally, 
on  March  3, 1993,  under  Docket  HM- 
181  (58  FR  12182),  RSPA  extended  the 
compliance  date  for  provisions 
applicable  to  infectious  substances  fi-om 
April  1, 1993,  to  January  1, 1994,  to 
provide  time  to  evaluate  the  comments 
received  in  response  to  the  ANPRM. 
The  advance  notice  addressed  a  number 
of  complex  issues,  pertaining  to  scope  of 
regulation,  consistency  with  regulations 
of  other  agencies,  the  need  for  revised 
standards  for  non-bulk  and  bulk 
packagings,  and  defining  criteria  for 
infectious  substances  and  regulated 
medical  wastes.  Comments  to  the  docket 
expressed  a  wide  variety  of  opinions 
and  recommendations,  often  conflicting. 


that  RSPA  must  analyze.  There  is 
insiiffident  time  for  RSPA  to  complete 
its  evaluation  prior  to  the  January  1, 
1994  compliance  date.  Therefore,  in  this 
document  RSPA  is  revising  49  CFR 
171.14  to  extend  the  compliance  date 
applicable  to  infectious  substances  to 
October  1,1994. 

During  the  transition  period  provided 
in  §  171.14,  a  person  may  comply  with 
either  the  applicable  "old"  requirements 
of  the  HMR  (i.e.,  those  which  were  in 
effect  on  September  30, 1991)  or  the 
current  requirements  adopted  imder 
HM-181.  If  a  material  is  an  etiologic 
agent  under  the  old  regulations  and 
does  not  moet  any  of  the  old  exceptions, 
it  must  conform  to  either  the  old 
requirements  (i.e.,  must  be  described, 
labeled  and  packaged  as  an  "etiologic 
agent")  or  the  current  requirements  of 
the  HMR  for  "infectious  substances." 
(Note  that  §  171.14(c)(3)  provides  for 
Umited  intermixing  of  old  and  new 
reouiraments).  If  a  material  meet^  the 
new  "infectious  substance"  definition 
but  not  the  old  "etiologic  agent" 
definition,  it  may  be  shipped  in 
accordance  with  the  new  requirements, 
but  compliance  is  not  mandatory  imtil 
October  1, 1994. 

Because  the  amendments  adopted 
herein  extend  the  compliance  date  of 
certain  regulations,  and  iinpose  no  new 
regulatory  burden  on  any  person,  notice 
and  conunent  are  imnecessary.  For  these 
same  reasons,  these  amendments  are 
being  made  effective  without  the  usual 
3D-day  delay  following  publication. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  final  rule  is  not  considered  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and,  therefore,  is  not  subject  to  review 
by  the  Office  of  Management  and 
Budget.  Although  the  underlying  rule 
was  significant  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Transportation  (44  FR 
11034),  this  action  is  not  significant 
because  it  does  not  impose  additional 
requirements  and  has  the  effect  of 
extending  a  compliance  date. 

Executive  Order  12612 

This  action  has  been  analyzed  in 
accordance  with  Executive  Order  12612 
on  Federalism.  It  has  no  substantial 
direct  effect  on  the  States,  the  current 
Federal-State  relationship,  or  the 


current  distribution  of  power  and 
responsibilities  among  levels  of 
government.  Therefore,  no  Federalism 
Assessment  is  required. 

Regulatory  Flexibility  Act 

Based  on  information  concerning  the 
size  and  nature  of  entities  likely  to  be 
affected  by  this  rule,  I  certify  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
nimiber  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

Paperwork  Reduction  Act 

This  amendment  does  not  impose 
information  collection  or  recordkeeping 
requirements. 

List  of  Subjects  in  49  CFR  Part  171 

Exports,  Hazardous  materials 
transportation,  Hazardous  waste, 
Imports,  Incorporation  by  reference. 
Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  49* 
CFR  part  171  is  amended  as  set  forth 
below: 

PART  171— GENERAL  INFORMATION, 
REGULATIONS,  AND  DEFINITIONS 

1.  The  authority  citation  for  part  171 
continues  to  read  as  follows: 

Authority:  49  App.  U.S.C  1802, 1803, 
1804, 1805. 1808. 1818;  49  CFR  part  1. 

2.  In  S  171.14.  paragraph  (b)(5)  is 
removed  and  reserved  and  paragraph 
(b)(6)(iii)  is  added  to  read  as  follows: 

1171.14   Transitional  provisions  for 
implementing  requirements  based  on  the 
UN  Recommendetione. 


(b)*  *  • 

(5)  (Reserved). 

(6)-  •  • 

(iii)  All  applicable  regulatory 
requirements,  including  those 
pertaining  to  classification,  (see 
§  173.134  of  this  subchapter),  hazard 
communication,  and  packaging  for 
Division  6.2  materials  (infectious 
substances,  including  regulated  medical 
waste)  are  effective. 
*        •        •        •        • 

Issued  in  Washington.  DC  on  December  15, 
1993,  under  authority  delegated  in  49  CFR 
parti. 

Rom  a.  McMurray, 

Acting  Administrator. 

[FR  Doc.  93-30988  Filed  12-17-93;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

AnhTMl  and  Plant  HaaNh  InapacMon 
Sarvica 

7  CFR  Parte  301  and  319 
[Ooekat  No.  93-077-1) 

Unahu  Orangaa  from  Japan 

agency:  Animal  and  Plant  Heahh 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 

summary:  We  are  proposing  to  amend 
the  regulations  governing  the 
importation  and  interstate  movement  of 
Uns}ui  oranges  from  Japan  by  allowing 
thi^firuit  to  be  moved  into  (»r  through 
the  States  of  Alabama,  Georgia, 
Mississippi,  Nevada,  New  Mexico, 
North  Carolina,  and  South  Carolina. 
These  States  are  not  commercial  citrus- 
producing  States,  and.  therefore,  would 
not  be  threatened  by  the  possibility  of 
infection  with  dtrus  canker  from  the 
Japanese  Unahu  oranges.  This  action 
would  expand  the  area  into  whidi 
Unshu  oranges  may  be  imported  and 
moved  interstate. 

DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
January  19, 1994. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief, 
Regulatory  Analysis  and  Development. 
PPD.  APHIS.  USDA.  room  804,  Federal 
Building.  6505  Belcrest  Road. 
Hyattsville.  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  93- 
077-1.  Comments  received  may  be 
inspected  et  USDA,  room  1141,  South 
Building,  14lh  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
encouraged  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the 
comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Peter  Grosser,  Senior  Operations  Officer, 
Plant  Protection  and  Quarantine, 
APHIS,  USDA,  room  632,  Federal 


Building.  6505  Belcrest  Road. 
Hyattsville.  MD  20782.  (301)  43fr-«799. 

8UPPL£MEIfTARY  MF0RMAT10N: 

Backgroond 

Qtrus  canker  is  a  disease  which 
afiiocts  dtrus,  and  is  caused  by  the 
infactious  bacterium  Xanthomonas 
campestris  pv.  citri  (Hasse)  Dye.  The 
strain  of  dtrus  canker  that  occurs  in 
Japan  infiacts  the  twigs,  leaves,  and  fruit 
of  a  wide  spectrum  of  Citrus  species. 
Ctirrently,  the  regulations  in  7  CFR 
parts  301.83  and  319.28  prohibit  the 
importation  and  interstate  movement  of 
Japanese  Unshu  oranges  into  or  through 
the  commerdal  dtrus-produdng  States 
of  American  Samoa.  Arizona.  CaJifomia, 
Florida,  Louisiana,  the  Northern 
Mariana  Islands,  Puerto  Rico.  Texas, 
and  the  Virgin  Islands  of  the  United 
States,  as  well  as  "btiffiar"  States  near 
the  continental  commerdal  dtrus- 
produdng  States  (Alabama.  Georgia, 
Mississippi,  Nevada,  New  Mexico, 
North  Carolina,  and  South  Carolina),  to 
help  prevent  the  introduction  and 
dissemination  of  dtrus  canker. 

The  Ministry  of  Agricultiufl  of  Japan 
has  requested  that  we  allow  the 
importation  of  Unshu  oranges  grown  in 
Japan  into  any  part  of  the  United  States. 
We  have  never  detected  dtrus  canker  on 
any  shipments  of  Unshu  oranges  from 
Japan  imported  into  the  United  States. 
Nevertheless,  our  experience  with  dtrus 
canker  at  this  time  does  not  convince  us 
that  the  importation  of  Unshu  orang^ 
from  Japan  into  commerdal  dtrus- 
produdng  areas  of  the  United  States 
would  be  entirely  without  significant 
risk.  The  regulations  in  §  319.28  impose 
strid  safeguards  on  Unshu  oranges 
imported  bom  Japan  to  prevent  the 
dissemination  ^of  citrus  canker.  With 
these  safeguards,  we  believe  that  it  is 
not  necessary  to  continue  the 
prohibition  on  the  importation  and 
interstate  movement  of  Japanese  Unshu 
oranges  into  or  through  States  that  are 
not  commercial  citrus-producing  States. 

According  to  the  regulations  in 
§  319.28(b),  to  quahfy  for  importation 
into  the  United  States,  the  oranges, 
among  other  things,  must  be  grown  and 
packeid  in  isolated,  canker-free  export 
areas  where  only  Unshu  orange  trees  are 
grown.  These  areas  must  be  surrounded 
by  a  disease-free  buffer  zone  in  which 
only  certain  varieties  of  citrus  may  be 
grown.  Both  Japanese  and  U.S.  officials 
inspect  the  trees  and  oranges  in  the 


groves  prior  to  and  during  harvest  and 
during  packing  operations.  Before 
packing,  the  Unshu  oranges  must  be 
given  a  USDA-prescribed  surface 
sterilization.  Then,  they  must  be 
wrapped  in  tissue  paper  and  packed  in 
boxes,  and  both  the  tissue  paper  and 
boxes  must  have  stamped  or  printed  on 
them  a  statement  spedfying  the  States 
into  which  the  Unshu  oranges  may  be 
imported  and  from  which  they  are 
prohibited  removal  under  a  Federal 
plant  quarantine.  The  oranges  must  also 
be  accompanied  by  a  certificate  from  the 
Japanese  Plant  Protection  Service 
certifying  that  the  fruit  is  apparently 
free  of  dtrus  canker.  Finally,  the  Unshu 
oranges  are  subject  to  a  final 
examination  at  the  port  of  arrival  in  the 
United  States  by  U.S.  Department  of 
Agriculture  inspectors  to  determine 
their  freedom  from  dtrus  canker.  These 
existing  safeguards  appear  adequate  to 
ensure  that  the  Unshu  oranges  would 
not  disseminate  dtrus  canker  if 
permitted  into  the  proposed  additional 
States. 

Furthermore,  regulations  to  prevent 
the  interstate  spread  of  dtrus  canker  by 
domestic  dtrus  fruit,  foimd  in  7  CFR 
301.75,  state  that  citrus  fr^t  may  not  be 
moved  interstate  from  an  area 
quarantined  because  of  dtrus  canker 
into  any  commerdal  dtrus-produdng 
area.  These  regulations  do  not  prohibit 
the  movemrait  of  dtrus  into  other  areas, 
induding  the  "buffer"  States  of 
Alabama,  Georgia,  Mississippi,  Nevada, 
New  Mexico,  North  Carolina,  and  South 
CaroUna.  The  regulations  in  §  301.75 
have  been  successful  in  preventing  the 
dissemination  of  citrus  canker  in  the 
United  States.  Similarly,  allowing 
Unshu  oranges  grown  in  Japan  to  be 
moved  into  or  through  these  "buffer" 
States  should  not  pose  a  significant  risk 
of  spreading  dtrus  canker. 

Therefore,  we  are  proposing  to  amend 
the  regulations  in  §  301.83  to  allow 
Un&hu  oranges  grown  in  Japan  to  be 
moved  interstate  into  or  through  the 
States  of  Alabama,  Georgia,  Mississippi, 
Nevada,  New  Mexico,  North  Carolina, 
and  South  Carolina.  We  are  also 
proposing  to  amend  the  regulations  in 
§  319.28,  paragraphs  (b)  and  (b)(6),  to 
allow  Unshu  oranges  to  be  imported 
from  Japan  into  the  States  of  Alabama, 
Georgia,  Mississippi,  Nevada,  New 
Mexico,  North  Carolina,  and  South 
Carolina.  We  believe  these  amendments 
would  not  increase  the  risk  of  spreading 
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dtrus  canker  into  non-infected  areas  of 
the  United  States. 

Miscellaneous 

We  are  also  proposing  to  amend 
S  319.28(a)  of  the  regulations  by 
changing  the  scientific  name  shown  In 
that  paragraph  for  citrus  canker  frt)m 
Xanthomonas  citri  (Hasse)  Dowson  to 
Xanthomonas  campffstris  pv.  citri 
(Hasse)  Dj'e.  This  change  is  necessary  to 
reflect  the  scientific  nomenclature 
currently  acceptable  for  citrus  canker. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  proposed  rule  in 
conformance  with  Executive  Order 
12866. 

Currently,  Unshu  oranges  from  Japan 
are  only  imported  into  the  United  States 
by  one  large  Canadian  company.  There 
are  no  small  businesses  (defined  as 
having  100  or  fewer  employees  by  the 
Small  Business  Administration)  in  the 
United  States  that  import  Unshu 
oranges  from  Japan. 

Ifashu  oranges  are  a  premium  produd 
aimed  at  a  luxury  market.  They  are 
available  for  only  a  short  time  each  year 
(late  November  into  December).  Their 
main  competition  in  the  United  States  is 
tangerines.  In  FY  1992,  3  million  . 
pounds  of  Unshu  oranges  were 
imported  into  the  United  States  from 
Japan,  hi  the  1991-92  growing  season, 
dose  to  380  million  pounds  of 
tangerines  were  produced  in  Arizona, 
Cahfomia,  and  Florida.  The  Unshu 
orange  competes  most  directly  with  the 
domestically  grown  satsimia  tangerine, 
but  the  number  and  size  of  satsuma 
producers  is  not  known. 

APHIS  does  not  exped  importation  of 
Unshu  oranges  from  Japan  to  increase 
significantly  as  a  resuh  of  this  proposed 
rule  change.  Unshu  oranges  have  not 
becotne  very  popular  in  the  United 
States  because  they  are  not  as  sweet  as 
the  American  counterpart,  the  satsiuna 
tangerine,  and  they  are  more  expensive. 
Unshu  oranges  average  $15-17  for  an  8- 
pound  box,  while  domestically  grown 
satsuma  tangerines  average  $3-5  per  8- 
pound  box.  Consequently,  it  is  not 
expected  that  allowing  Unshu  oranges 
into  seven  new  States  would  have  a 
significant  economic  effed  on  small 
domestic  growers  of  the  satsuma 
tangerine. 

Under  these  drcumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 


Executive  Order  12778 

This  proposed  rule  would  allow 
Unshu  oranges  to  be  imported  into 
additional  States  in  the  United  States 
from  Japan.  If  this  proposed  rule  is 
adopted,  State  and  local  laws  and 
regulations  regarding  Unshii  oranges 
imported  under  this  rule  would  be 
preempted  while  the  fruit  is  in  foreign 
commerce.  Fresh  Unshu  oranges  are 
generally  imported  for  immediate 
distribution  and  sale  to  the  consuming 
public,  and  would  remain  in  foreign 
commerce  until  sold  to  the  ultimate 
consumer.  The  question  of  when  foreign 
commerce  ceases  in  other  cases  must  be 
addressed  on  a  case-by-case  basis.  If  tlfis 
proposed  rule  is  adopted,  no  retroactive 
effed  will  be  given  to  this  rule,  and  this 
rule  will  not  require  administrative 
proceedings  before  parties  may  file  suit 
in  court  challenging  this  rule. 

Pape»Tvork  Redudion  Act 

This  proposed  rule  contains  no 
information  collection  or  recordkeeping 
requirements  mider  the  Paperwork 
Reduction  Ad  of  1980  (44  U.S.C.  3501 
etseq.). 

List  of  Subjects 

7  CFR  Part  301 

Agricultural  commodities.  Plant 
diseases  and  pests,  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 

7  CFR  Part  319 

Bees,  Coffee,  Cotton,  Fruits,  Honey, 
Imports,  Incorporation  by  reference. 
Nursery'  stock,  Plant  diseases  and  pests. 
Quarantine,  Reporting  and 
recordkeeping  requirements.  Rice, 
Vegetables. 

Accordingly,  7  CFR  parts  301  and  319 
would  be  amended  as  follows: 

PART  301— OOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  dtation  for  part  301 
would  continue  to  read  as  follows: 

Authority:  7  U.S.Q  150bb.  ISOdd.  150ee 
150ff.  161. 162,  and  164-167;  7  CFR  2.17, 
2.51,  and  371.2(c). 

S  301 .83    [Amandwt] 

2.  In  §  301.83,  paragraph  (b)  would  be 
amended  by  removing  "Alabama," 
"Georgia,"  "Mississippi,  Nevada,  New 
Mexico,  North  Carolina,"  and  "South 
Carolina,". 

PART  319— FOREIGN  QUARANTINE 
NOTICES 

3.  The  authority  dtation  for  part  319 
would  be  revised  to  read  as  follows: 


Authority:  7  U.SC.  ISOdd,  ISOee,  ISOff 
151-167. 450;  21  U.S.C.  136  and  136a;  7  CFR 
2.17,  2.51,  and  371.2(c). 

S  319.28    [Amended] 

4.  In  §  319.28,  paragraph  (a)  would  be 
amended  by  removing  the  words 
"Xanthomonas  citri  (Hasse)  Dowson" 
and  adding  "Xanthomonas  campestris 
pv.  citri  (Hasse)  Dye"  in  their  place. 

S  31 9.28    [Amended] 

5.  In  §  319.28,  the  introdudory  text  in 
paragraph  (b).  and  paragraph  (b)(6) 
would  be  amended  by  removing 
"Alabama."  "Geoigia,"  "Mississippi, 
Nevada,  New  Mexico.  North  Carolina." 
and  "South  CaroUna.". 

Done  in  Washington,  DC.  this  14th  day  of 
December  1993. 
Patricia  Jensen. 

Deputy  Assistant  Secretary,  Marketing  and 
Inspection  Services. 

(FR Doc.  93-30914  Filed  12-17-93;  845 am) 
BMJJNQ  COOe  M10-M-P 


7  CFR  Parta  319  and  321 
[Docket  No.  93-021-2] 
RIN  0579-AA60 

importation  of  Potatoes  From  Canada 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Proposed  rule. 


SUMMARY:  We  are  proposing  to  remove 
the  foreign  quarantine  notices  and  the 
regulations  concerning  the  importation 
of  potato  plants  and  tubers  from  Canada 
that  were  estabUshed  to  prevent  the 
.  introduction  of  the  necrotic  strain  of 
potato  virus  Y  (PVY«)  into  the  United 
States.  The  United  States  and  Canada 
have  agreed  upon  a  PVY  •  management 
plan  that  relies  on  seed  potato  testing 
and  certification.  It  appears  that 
implementation  of  the  Canada/United 
States  PVY«  Management  Plan  would 
proted  U.S.  agriculture  from  potential 
risks  imposed  by  PVY".  and  that 
Federal  regulations  that  apply  to 
potatoes  from  Canada  with  rasped  to 
PVY  »  would  no  longer  be  necessary. 
This  proposed  rule  would  relieve 
unnecessary  and  burdensome 
restrictions  on  the  importation  of 
potatoes  from  Canada. 
DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
January  19, 1994.  '^ 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  yoxir  comments  to  Chief, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  USDA.  room  804,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  Please  state  that 
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your  comments  refer  to  Docket  No.  93- 
021-2.  Comments  received  nuy  be 
inspected  at  USDA.  room  1141.  South 
Building.  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m..  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
encouraged  to  call  ahead  on  (202)  690- 
2817  to  radlitate  entry  into  the    . 
comment  reading  room. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  Petit  de  Mange,  Operations 
Officer,  Port  Operations  Staff,  Plant 
Protection  and  Quarantine,  APHIS, 
USDA.  room  632,  Federal  Building, 
6505  Belcrest  Road,  Hyattsville,  MD 
20782,  (301)  436-8645. 

SUPPt^MENTARY  INFORMATION: 

Background 

In  1991  a  potato  vims  that  presents  a 
plant  pest  risk  was  identified  in 
potatoes  in  New  Brunswick  and  Prince 
Edward  Island,  Canada.  The  necrotic 
strain  of  potato  virus  Y  (PVY")  (also 
known  as  tobacco  veinal  necrosis  strain) 
can  infiect  potatoes,  tobacco,  tomatoes, 
and  peppers.  The  PVY«  virus  is  spread 
slowly  in  nature  by  aphids  feeding  on 
infected  plants  and  transmitting  the 
virus  to  healthy  plants.  Long-distance 
spread  of  the  disease  has  resulted  from 
the  movement  of  infected  fratatoes.  The 
Animal  and  Plant  Health  Inspection 
Service  promulgated  several  emergency 
regulations  over  a  3-year  period, 
restricting  the  importation  into  the 
United  States  of  Canadian  potatoes. 

The  regulations  in  7  CFR  319.37, 
"Subpart— Nursery  Stock,  Plants,  Roots, 
Bulbs.  Seeds,  and  Other  Plant  Products" 
(referred  to  below  as  the  nursery  stock 
regulations)  govern  the  importation  of 
living  plants,  plant  parts,  and  seeds  for 
or  capable  of  propagation,  and  related 
articles. 

Under  the  current  nursery  stock 
regulations,  potato  plants  (other  than 
tubers  and  true  seeds)  from  the 
Canadian  provinces  of  New  Brunswick, 
Nova  Scotia.  Ontario,  Prince  Edward 
Island,  and  Quebec  are  prohibited 
importation  into  the  United  States.  It 
was  necessary  to  prohibit  the 
importation  of  potato  plants  from  these 
provinces,  where  PVY  ■  had  been 
detected,  because  we  had  no  way  to 
trace  potato  plants  to  determine  whether 
or  not  they  were  from  infected  sources 
or  were  grown  in  proximity  to  infected 
sources. 

The  regulations  in  7  CFR  part  321 
(referred  to  below  as  the  regulations) 
restrict  the  importation  of  potatoes  from 
foreign  coimtries,  to  prevent  the 
introduction  into  the  United  States  of 


injurious  potato  diseases  and  insect 
pests. 

The  rwulations  were  most  recently 
amended  by  an  interim  rule  effective 
February  24, 1993,  and  pubUshed  in  the 
Federal  Roaster  on  March  2, 1993  (58 
FR 11957-11959,  Docket  No.  93-021-1). 

Under  the  currant  regulations,  seed 
potatoes  not  otherwise  prohibited 
importation  into  th#  United  States  from 
Canada  may  be  imported  into  the 
United  States  if  they  are  not  known  to 
be  infected  with  PVY*,  related  to 
potatoes  known  to  be  infected  with 
PVY  ■,  or  from  fields  located  near 
potential  sources  of  PVY  •.  • 

The  current  regulations  provide  that 
table  stock  and  processing  potatoes 
grown  in  New  Brunswick,  Ontario,  or 
Prince  Edward  Island  may  be  imported 
from  Canada  into  the  United  States  if 
they  meet  the  requirements  described 
above  for  seed  potatoes  or  if  they  are  nof 
known  to  be  infected  with  PVY  »  and  are 
treated  with  the  sprout  inhibitors 
chlorpropham  and/or  maleic  hydrazide, 
or  both,  in  accordance  with  the  rates 
and  manner  specified  on  the  product 
Ubel. 

Conunents  on  the  March  interim  rule 
were  required  to  be  received  on  or 
before  May  3, 1993.  We  received  no 
comments  prior  to  the  closing  date. 
However,  representatives  from  Federal, 
State,  and  provincial  governments  in  the 
United  States  and  Canada,  as  well  as 
representatives  from  the  potato 
industries  in  both  countries,  have  been 
seeking  ways  in  which  to  relieve  what 
has  become  a  regulatory  burden  and,  at 
the  same  time,  protect  the  tobacco 
industry  bom  potential  effects  from 
PVY«.  This  group  has  developed  the 
Canada/United  States  PVY» 
Management  Plan  (referred  to  below^s 
the  management  plan). 

Canada/United  SUtes  PVY  • 
Management  Plan 

The  management  plan  is  now  a 
mandatory  part  of  the  Canadian  seed 
potato  certificettion  system  in  all  seed 
potato  producing  provinces. 
Participation  is  optional  in  the  United 
States.  The  management  plan  calls  for 
testing  seed  potatoes  for  PVY"  in  early 
generations  and  mandates  the  removcil 
of  infected  seedlots  from  seed  potato 
production,  thus  eliminating  the  chance 
for  proliferation  in  subsequent  years. 
The  management  plan  offers  a  cost 
effective  method  of  PVY  ■  control  in  the 
potato  industry  through  seed  potato 
certification  and  the  use  of  "flush 
through"  seed  potato  production 
systems.  "Flush  through"  refers  to  a 
seed  potato  production  system  which 
limits  the  number  of  growing  seasons  a 
lot  of  seed  potatoes  may  be  planted  and 


grown.  Limiting  the  number  of  seasons 
a  seed  lot  may  be  planted  helps  prevent 
against  the  buildup  of  viruses  and  other 
disease  causing  organisms  in  the 
potatoes.  The  testing  requirements  in 
the  management  plan  can  detect  the 
presence  of  PVY  ■  in  a  field  of  potatoes 
95  percent  of  the  time  when  0.75 
percent,  or  mora,  of  the  potatoes  in  the 
field  are  infected.  Copies  of  the 
management  plan  may  be  obtained  by 
writing  to  the  contact  person  named 
above. 

All  seed  potatoes  grown  in  Canada  are 
now  being  produced  to  meet  the 
management  plan  requirements. 
Furthermore,  all  Canadian  table  stock 
and  processing  potatoes  originate  from 
seed  potatoes  grown  under  the 
management  plan  requirements.  Since 
Canadian  seed  potatoes  produced  under 
the  management  plan  would  be 
imported  with  Uttie  or  no  risk  to  U.S. 
agrioilture,  we  do  not  perceive  any 
PVY  ■  threat  from  Canadian  table  stock 
and  processing  potatoes  imported  into 
the  United  States. 

The  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  feels  very 
positively  about  these  new  steps  Canada 
is  taking  to  control  the  spread  of  PVY" 
in  Canada.  The  management  plan  has 
been  endorsed  as  an  effective  method 
for  handling  PVY  "  in  North  America  by 
the  National  Plant  Board  in  the  United 
States  (an  organization  made  up  of  State 
plant  regulatory  officials),  as  well  as  the 
potato  industry  and  seed  potato 
certifying  agencies  in  both  the  United 
States  and  Canada.  Through  seed  potato 
virus  prevention  and  control,  the  risk 
associated  with  table  stock  and 
processing  potatoes  becomes 
insignificant.  Stringent  testing  in 
Canadian  provinces  with  the  virus  since 
1990  and  eUmination  of  infected 

[)otatoes  have  established  this  extremely 
ow-risk  status. 

Therefore,  we  propose  to  remove  the 
regulations  concerning  foreign 
quarantine  notices  and  the  importation 
of  potato  plants  and  tubers  from  Canada 
that  were  established  to  prevent  the 
introduction  of  the  necrotic  strain  of 
potato  virus  Y  (PVY  ")  into  the  United 
States.  The  management  plan,  as 
implemented  by  the  seed  potato 
certifying  agencies  in  Canada  and  the 
United  States,  provides  continued 
protection  against  PVY  ».  Potatoes  grown 
in  Newfoundland  and  the  Land  District 
of  South  Saanich  on  Vancouver  Island 
of  British  Colimibia  would  continue  to 
be  prohibited  importation  into  the 
United  States  because  of  possible 
infection  with  golden  nematode 
[Globodera  rostochiensis). 

We  are  also  proposing  to  correct  the 
table  in  §  319.37-2,  "Prohibited 
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Articles,"  by  replacing  language 
concerning  "Solanum  spp.  •  •  •••  that 
was  inadvertently  removed  in  a 
previous  action. 

Executive  Order  12866  and  Reeulatorv 
FlexibUityAct  ^ 

This  proposed  rule  was  reviewed 
under  Executive  Order  12866. 

Canadian  imports  of  potatoes  to  the 
United  States  vary  frtim  year  to  year 
depending  upon  market  conditions  in 
both  countries.  Canadian  potato- 
producing  provinces  produced  only 
approximately  8.5  percent  as  many 
potatoes  as  were  produced  in  the  United 
States  in  1992,  prior  to  the  imposiUon 
of  our  March  2, 1993,  interim  rule. 
Canada  is  also  a  major  export  market  for 
U.S.  potatoes. 

U.S.  imports  of  Canadian  potatoes 
declined  between  1990  and  1992.  This 
decline  in  imports  did  not  resuh  in 
increased  prices  of  these  products  in  the 
United  States.  Domestic  prices  are 
influenced  more  by  the  volume  of  U.S 
production.  Statistics  indicate  that  a 
sHght  increase  or  decrease  in  imports 
would  have  very  little  or  no  effect  on 
domestic  prices  since  the  volxmie  of 
imports  is  small  compared  to  U.S. 
production.  In  addition,  potato  demand 
and  supply  are  not  highly  responsive  to 
price  changes. 

Although  the  effects  would  be      * 
minimal,  the  enUties  that  would  be  most 
affected  by  this  proposed  rule  include 
U.S.  potato  producers,  importers,  and 
processing  plants.  Although  it  is  not 
possible  to  determine  the  total  number 
of  entities  withm  these  categories  which 
can  be  classified  as  small  entities,  over 
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64  percent  of  all  potato  growers  and  94 
percent  of  U.S.  fruit  and  vegetable 
processing  firms  could  be  considered 
small  by  Small  Business  Administration 
guidelines.  The  negative  impact  on  U  S 
producers  due  to  increased  imports  is 
likely  to  be  small  since  U.S.  prices  are 
more  influenced  by  domestic 
production  and  market  condiUons  than 
by  imports.  Any  negative  impact  is 
likely  to  be  offset  by  a  positive  impact 
upon  importers,  exporters,  potato 
processing  finns.  and  consumers.  The 
increased  availabiUty  of  Canadian 
potatoes  would  benefit  potato  fanners, 
shippers,  importere,  wholesalers,  and 
retailers  as  well  as  potato  processing 
firms.  Consumers  would  be  positively 
affected  by  slightly  lowered  prices. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12778 

This  proposed  rule  would  allow 
potatoes  to  be  imported  into  the  United 
States  from  Canada.  If  this  proposed 
rule  is  adopted.  State  and  local  laws  and 
regulaUons  regarding  potatoes  imported 
under  this  rule  would  be  preempted 
while  the  vegetable  is  in  foreign 
commerce.  Fresh  potatoes  are  generally 
iniported  for  immediate  distribution  and 
sale  to  the  consuming  public,  and 
would  remain  in  foreign  commerce  until 
sold  to  the  ultimate  consumer.  TTie 
question  of  when  foreign  commerce 
ceases  in  other  cases  must  be  addressed 
on  a  case-by-case  basis.  If  this  proposed 


rule  IS  adopted,  no  retroactive  effect  will 
be  given  to  this  rule,  and  this  rule  will 
not  require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule.  j 

Paperwork  Reduction  Act  T 

This  proposed  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3501 
et  seq.). 

ListofSubiects 

7  CFR  Part  319 

Bees,  Coffee,  Cotton,  Fruits.  Honey 
Imports.  Nursery  stock,  Plant  diseases 
and  pests.  Quarantine,  Reporting  and 
recordkeeping  requirements.  Rice, 
Vegetables. 

7  CFR  Part  321 

Imports,  Plant  diseases  and  pests. 
Potatoes,  Quarantine,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  7  CFR  parts  319  and  321 
would  be  amended  to  read  as  follows: 

E™l'®~^"^'GN  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  319 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C  ISOdd,  150ee.  isoff 
151-167. 450;  21  U.S.C  136  and  136a;  7  CFR 
2.17,  2.51,  and  371.2(c). 

2  In  §  319.37-2,  paragraph  (a),  the 
table,  the  first  entry  for  "Solanum  spp." 
would  be  revised  to  read  as  follows: 

§319.37-2    Prohibited  articlM. 

(a)'  •  • 


Prohibited  article  (except  seed  unless  specifi- 
cally mentioned) 


Foreign  country(les)  or  locality(ies)  from  which 
prohitxted 


Tree,  plant,  or  tmit  disease,  or  Injurious  In- 
sect or  other  plant  pest  determined  as  exist- 
ing in  the  places  named  and  capable  of  belna 
transported  with  the  prohibited  article 


Solanum  spp.  (potato)  (tuber  bearing  species 
only—Section  Tuberarlum)  (excluding  potato 
tubers  which  are  subject  to  7  CFR  part  321) 


All  except  Canada. 


JtSlS^-^^^^'CTED  ENTRY 
ORDERS! 

3.  The  authority  citation  for  part  321 
would  be  revised  to  read  as  follows: 

Authority:  7  U.S.C  136, 136a,  154, 159. 
•nd  162;  44  U.S.C  35;  7  CFR  2.17,  2.51.  and 

1321.2    [Amended] 

4.  Section  321.2  would  be  revised  by 
removing  the  definitions  for  Processing 


potato,  Seed  lot,  Seed  potato.  Sibling 
potatoes,  and  Table  stock. 

5.  The  section  heading  for  §  321.8 
would  be  revised  to  read  "§  321.8 
Importation  of  potatoes  from  Bermuda  " 

6.  Section  321.9  would  be  revised  to 
read  as  follows: 

S321.9    Importation  of  potatoM  from 
Canada. 

Potatoes  grovra  in  Canada  may  be 
imported  from  Canada  into  the  United 
States  fme  of  restrictions,  except  that 


potatoes  grovra  in  Newfoundland  and 
the  Land  District  of  South  Saanich  on 
Vancouver  Island  of  BriUsh  Columbia 
may  not  be  imported. 

Done  in  Washington.  DC,  this  14th  day  of 
December  1993. 

Patricia  Jenaen, 

Deputy  Assistant  Secretary.  Marketing  and 
Inspection  Services. 

(FR  Doc.  93-30913  Filed  12-17-93;  8.45  am] 
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Agrtcutturel  Stebiiization  and 
Coneervatton  Service 

7CFRPart704 

Commodity  Credit  Corporation 

7  CFR  Part  1410 
RmOS60-AOS4 

Non-Emergeitcy  Haying  end  Grazing 
on  Conservation  Reserve  Program 
Grasslands 

AGENCY:  Agriculniral  Stabilization  and 
Conservation  Service,  and  Commodity 
Credit  Corporation,  USDA. 
ACTION:  Advance  notice  of  proposed 
rulemaking. 

SUMMARY:  The  Department  of 
Agriculture  (USDA)  gives  notice  that  it 
is  considering  preparing  and  issuing  a 
proposed  rule  to  revise  Conservation 
Reserve  Program  (CRP)  regulations  to 
allow  limited  and  periodic  non- 
emergency haying  and  grazing  of  CRP 
grasslands  under  specified  conditions. 
The  intended  effects  of  such  a  proposal 
would  be  to  increase  the  wildlife 
benefit^  of  the  program  and  improve 
cover'quality  on  CRP  grasslands.  The 
Agricultural  Stabilization  and 
Conservation  Service  (ASCS)  requests 
comments  and  suggestions  from  the 
public  on  the  feasibility  of  the  proposal 
under  consideration  and  on  the  specific 
issues  that  would  have  to  be  addressed 
in  implementing  such  a  proposal 
including,  but  not  limited  to,  those 
issues  mentioned  in  this  notice. 
Supporting  data  for  comments  would  be 
helpful. 

DATES:  Comments  must  be  submitted  on 
or  before  January  19, 1994,  to  be  assured 
of  consideration. 

ADDRESSES:  Comments  should  be  sent  to 
Director,  Natural  Resources  Analysis 
Division.  ASCS,  P.O.  Box  2415, 
Washington,  DC  20013-2415.  All 
written  comments  received  in  response 
to  this  advance  notice  will  be  available 
for  public  inspection  in  room  3739. 
South  Building,  14th  Street  and 
Independence  Avenue,  SW.. 
Washington,  DC,  between  7:30  a.m.  and 
4  p.m.,  Monday  through  Friday,  except 
hoUdays. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Thomas  L  Browning,  Director,  Natural 
Resoiirces  Analysis  Division,  ASCS. 
P.O.  Box  2415,  Washington,  DC  20013- 
2415.  Phone  202-720-9685. 

SUPPtEMENTARY  MFORMATION: 

I.  Background 

The  CRP  is  provided  for  in  subtitle  D 
of  title  Xn  of  the  Food  Security  Act  of 


198S  ("the  Act"),  as  amended.  16  U.S.C 
3830  St  seq.  The  CRP  Is  administered  by 
USDA,  through  the  Commodity  Credit 
Corporation  (COC)  and  the  ASCS.  In  the 
CRP.  CCC  makes  annual  rental 
payments  to  persons  who  convert 
cropland  to  a  conservation  cover  for  a 
10-  or  15 -year  period.  The  program  is 
volimtary.  There  are  mora  than  36 
million  acres  enrolled  in  the  program. 
There  are  more  than  300,000  existing 
contracts.  The  proposal  under 
consideration  would  allow  approved 

Earticipants,  imder  strict  coiiditions,  to 
ay  or  graze  in  non-emergency 
situations  in  order  to  provide  for  better 
maintenance  of  the  cover  crop  and  to 
allow  for  better  conditions  for  wildlife. 

Generally,  the  Act.  in  sections 
1232(a)(3)  and  1232(a)(7),  requires  that 
no  commercial  use  may  be  made  of  the 
CRP  groimd  and  that,  in  particular,  no 
haying  or  grazing  will  be  permitted 
except  as  allowed  by  the  Secretary  in 
response  to  a  drought  or  similar 
emergency  or  in  other  specialized  cases 
identified  in  section  1232(a)(7).  Further, 
however,  section  1235(c)(2),  without 
reference  to  disasters,  broadly  allows 
the  Secretary  to  permit  production  of 
"agricultural  commodities"  on  CRP  land 
under  conditions  that  the  Secretary  may 
specify.  "Agricultural  commodities,"  as 
defined  for  subtitle  D  by  section  1201  of 
the  Act,  for  CRP  purposes  only, 
includes: 
(i)  Sugarcane  and 
(ii)  Annually-tilled  crops. 
By  this  definition,  perennial  forage 
crops  are  not  "agricultural 
commodities"  and  thus  do  not  appear  to 
be  covered  by  section  1235(c)(2). 
Nonetheless,  section  1235(c)(1),  by  its^ 
plain  language,  allows  contract 
modifications  (modifications  from  the 
terms  that  would  otherwise  be  required 
by  section  1232)  that  serve  the  overall 
goals  (conservation)  of  the  program. 
Given  the  referenced  provisions  in  the 
Act  dealing  witb.  forage,  consideration 
of  the  proposal  suggested  in  this  notice 
would  take  into  account  the  market 
effect,  if  any,  of  the  proposed  use.  The 
purposes  of  the  CRP  include,  as  set  out 
in  sections  1230  and  1231  of  the  Act, 
the  improvement  of  the  soil  and  water 
resources  of  the  enrolled  land,  including 
the  wildlife- fostering  resources  of  the 
land.  Use  of  CRP  ground  for  wildlife 
habitats  is  one  of  several  favored  uses  of 
CRP  ground,  imder  the  terms  of  the 
statute,  as  section  1231  provides  for 
relieving  ground  to  be  enrolled  for  that 
purpose  from  some  of  the  eligibility 
criteria  that  would  otherwise  have  to  be 
met  by  land  offered  for  enrollment. 

With  proper  management  and 
controls,  appropriate  harvesting  on  CRP 


lands  could  benefit  wildlife  food 
availability  and  habitat  by  limiting  the 
growth  of  weeds  and  imdesirable  woody 
plant  species.  Periodic  harvesting  would 
also  help  to  increase  the  sustainabiUty 
and  improve  the  quality  of  the  grass 
cover  crop  for  the  10-year  contract 
period  and  beyond. 

n.  General  Conditioiu  of  Proposal 

It  is  contemplated,  for  comment,  that 
non-emergency  harvesting  would  be 
implemented  only  under  certain  general 
conditicms  and  that  a  pilot  program 
could  be  implemented  if  there  were 
strong  concerns  about  whether  the 
limitations  on  use  could  be  effectively 
applied.  Subject  to  amendment,  the 
expected  general  limitations  on  the 
allowance  would  be  as  follows,  though 
others  could  be  added.  First,  harvesting 
would  be  carried  out  under  an  approved 
management  plan  that  includes  specific 
timing  and  harvest  requirements  that  do 
not  disturb  nesting  and  fawning 
activities,  leaves  sufficient  protective 
ground  cover  remaining  for  wildlife 
immediately  after  harvest,  and  allows 
sufficient  regrowth  to  protect  the 
sustainabiUty  of  the  grass  cover  and 
provide  wildlife  cover  during  winter 
and  early  spring.  Second,  a 
compensation  offset  (eg.,  a  reduction  in 
rental  payments,  an  unpaid  extension  of 
the  contract)  would  be  imposed  to 
discourage  non-beneficial  harvesting,  to 
balance  any  economic  advantages  CRP 
contract  holdere  gain  irom  the  harvest, 
and  to  reduce  the  public  expense 
involved.  Third,  local  livestock  and 
forage  markets  should  not  be  unduly 
impacted  by  the  harvesting  activities. 
Finally,  all  harvesting  would  be 
monitored  closely  by  local  officials  to 
ensure  that  the  activities  are  carried  out 
according  to  approved  guidelines  and 
that  the  desired  benefits  are  likely  to  be 
realized. 

IIL  Additional  Provisions 

It  is  also  contemplated  that  any 
proposal  would  also  utilize  more 
specific  limitations  and  terms  that  have 
been  used  for  emergency  harvesting 
allowances  in  the  past.  Those  terms  and 
limitations  have  included: 

1.  Haying  or  grazing  is  allowed  only 
if  approved  by  the  local  Agricultural 
Stabilization  and  Conservation  (ASC) 
County  Committee  and  only  for  CRP 
acreage  devoted  to  established 

{)ermanent  introduced  grasses  and 
egumes  (CPl),  established  permanent 
native  grasses  (CP2),  wildlife  habitat 
(CP4),  and  grass  that  was  already 
estabhshed  (CPIO). 

2.  The  Soil  Conservation  Service 
(SCSI  must  certify  that  the  sustainabiUty 


\ 


Federal  Register  /  Vol  58.  No.  242  /  Monday,  December  20,  1993  /  Proposed  Rules  66309 


and  quaUty  of  the  estabhshed  cover  will 
not  be  adversely  affected  by  harvesting. 

3.  Only  one  cutting  of  hay  may  be 
removed  during  the  year. 

4.  Livestock  must  oe  grazed  according 
to  an  approved  SCS  grazing  plan. 

5.  Producers  must  re-establish,  at  their 
own  expense,  any  stand  failures 
resulting  from  the  haying  or  grazing. 

6.  Producers  must  designate  eUelDle 
CRP  acreage  to  be  hayed  or  grazeoTbut 
only  one  such  activity  may  occtir  in  any 
year. 

7.  CRP  acreage  may  be  grazed  by 
participants'  own  Uvestock.  or  leased  for 
grazing. 

8.  The  grazing  stocking  rate  may  not 
exceed  the  level  approved  on  the  SCS 
Forage  Inventory  and  Annual  Grazing 
Plan. 

9.  Harvesting  may  not  be  for  seed  or 
grain. 

10.  At  least  25  percent  of  the  CRP 
contract  acreage  must  not  be  harvested, 
but  must  remain  untouched  to  provide, 
at  all  times,  a  sufficient  area  of  cover  for 
wildlife. 

11.  On  existing  wildlife  habitat 
acreage,  the  areas  near  trees  and  shrubs 
must  be  protected. 

12.  Temporary  fences  and  other 
faciUties  may  be  erected  at  the 
producer's  expense  to  ensure  that  the 
required  untouched  area  is  ungrazed 
and  preserved  for  wildUfe  purposes. 

13.  Adequate  spot  checking  must»be 
undertaken  to  ensure  participant 
compUance  with  the  rec^uirements. 

Other  additional  provisions  are  under 
consideration  which  would  be 
specifically  directed  at  the  particular 
purposes  to  which  the  non-emergency 
allowance  would  be  directed.  These 
other  considerations  would  include 
provisions  such  as:    . 

1.  SCS  and  the  State  wildlife  agency 
must  certify  that  the  actions  will  not 
harm  wildUfe  habitat. 

2.  The  grazing  period  will  be 
determined  by  the  State  Technical 
Committee  or  the  State  Conservation 
Review  Group,  but  may  not  begin  before 
June  15  or  extend  beyond  September  30. 

3.  The  haying  period  will  be 
determined  by  the  State  Technical 
Committee  or  State  Conservation 
Review  Group,  but  may  not  begin  before 
July  15  or  extend  beyond  August  31. 

4.  Acreage  in  a  CRP  contract  may  not 
be  authorized  for  non-emergency 
approved  harvesting  more  than  once 
every  3  years. 

5.  The  non-emergency  harvesting  of 
CRP  acreage  may  not  occur  sooner  than 
3  years  after  an  approved  and 
implemented  emergency  use. 

IV.  Administnitive  Issues 

The  following  administrative  issues, 
for  which  several  possible  options  are 


set  out  below,  would  also  require 
decisions  prior  to  implementing  a 
poUcy  of  limited  periodic  non- 
emergency haying  and  grazing  on  CRP 
acreage. 

1.  Participant  rental  payment  oBsei 
for  hajring  and  grazing  privileges. 

Option  1 — 25-percent  reduction  in  the 
rental  payment  for  the  year  during  which 
haying  or  grazing  occurs. 

Option  2 — 50-percent  reduction  in  rental 
payment  for  the  year  during  which  haying  or 
grazing  occurs. 

Option  3 — 75-percent  reduction  in  rental 
payment  for  the  year  during  which  haying  or 
grazing  occurs. 

Option  4 — Reduction  in  rental  payment 
based  on  calculated  value  of  forage  obtained 
from  haying  or  grazing  activity,  but  not  to 
exceed  rental  payment. 

Option  5 — Reduction  in  rental  payment 
based  on  a  bid  submitted  by  the  applicant. 

Option  6— No  reduction  in  current  rental 
paym'int,  but  extension  of  contract 
requirements  for  a  year  without  an  additional 
payment  for  each  year  of  non-emergency  use. 

Option  7 — Allow  haying  with  no  reduction 
in  the  rental  payment,  but  permit  use  of 
forage  only  during  an  emergency  when 
haying  of  CRP  acreage  is  permitted  and  under 
the  provisions  of  the  emergency  program. 

Option  8 — Allow  haying  and  grazing  with 
no  reduction  in  the  rental  payment,  but 
forfeit  acreage  base  upon  contract  expiration. 

Option  9— 25-percent  reduction  in  rental 
payment  for  the  year  during  which  baying  or 
grazing  occurs  plus  extension  of  the  contract 
without  additional  payment  for  a  year  for 
each  year  of  non-emergency  use. 

2.  Determination  of  the  annual 
maximum  amount  of  acreage  eUgible  for 
non-emergency  haying  or  grazing  and 
allocation  among  counties  to  avoid 
significant  negative  impacts  on  local 
Uvestock  and  forage  markets. 

2a.  ResponsibiUty  for  determining 
acreage  amount  and  allocations  to  States 
and  coimties. 

Option  1— State  ASC  committees 
determine  amounts  and  allocate  to  counties. 

Option  2— National  ASCS  Office 
determines  State  allocation,  and  State  ASC 
committees  allocate  to  counties. 

Option  3— National  ASCS  OfBce 
determines  both  State  and  coimty  allocations. 

2b.  Basis  for  determining  acreage 
amount  and  allocation. 

Option  1 — Availabihty  of  pasture  and  hay, 
hay  sales,  and  livestock  numbers. 

Option  2— Fixed  percentage  of  CRP  acreage 
in  grass  cover  for  all  States  (counties). 

Option  3 — Fixed  percentage  of  hay  and 
pasture  acreage  for  all  States  (counties). 

3.  Means  of  allocating  acreage  among 
appUcants.  (This  issue  may  not  be 
appUcable  if  a  straight  bid  system  is 
used  to  reduce  the  rental  payment  (issue 
D). 

Option  1 — Lottery  or  drawing. 


Option  2— Selection  by  the  ASC  County 
Committee  with  recommendations  by  SCS 
and  State  wildlife  agency. 

V.  Summary 

Periodic  haying  and  grazing  of  CRP 
grasslands  under  proper  management 
could  improve  wildlife  food  availabihty 
and  habitat  and  also  help  to  increase  the 
sustainabiUty  and  quality  of  the  grass 
cover.  Implementation  of  non- 
emergency haying  and  grazing  on  CRP 
grasslands  would  require  that  proper 
consideration  be  given  to  wildUfe 
habitat  and  ground  cover,  an 
appropriate  compensation  offset,- 
impacts  on  local  livestock  and  forage 
markets,  and  monitoring  of  approved 
haying  and  grazing  activities  by  local 
officials.  Some  of  the  possible 
provisions  of  a  non-emergency  CRP 
grassland  haying  and  grazing  plan  have 
been  utiUzed  in  past  emergency 
harvesting  situations. 

ASCS  is  considering  preparing  and 
issuing  a  proposed  rule  to  authorize  ' 
Umited  and  periodic  non-emergency 
haying  and  grazing  on  CRP  grasslands. 
PubUc  suggestions  on  provisions  to  be 
included  in  a  proposed  rule,  and 
comments  on  the  material  in  this  notice 
and  on  the  proposal  in  general  are 
invited  and  wiU  be  considered  in  the 
development  of  a  proposal. 

Signed  at  Washington,  DC,  on  December 
14, 1993. 

Bruce  R.  Weber, 

Acting  Administrator,  Agricultural 
Stabilization  and  Conservation  Service,  and 
Executive  Vice  President.  Commodity  Credit 
Corporation. 

(PR  Doc.  93-30911  FUed  12-17-93;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Chapter  I 

[RM94-1-000] 

Market-Based  Ratemaking  for  Oil 
Pipelines;  Extension  of  Time  for 
Comments 

December  10, 1993. 

AGENCY:  Federal  Energy  Regulatory 

Commission,  DOE. 

ACTION:  Notice  of  inquiry;  extension  of 
time  for  comments. 

SUMMARY:  On  October  22. 1993.  the 
Commission  issued  a  notice  of  inquiry 
concerning  market-based  rates  for  oil 
pipeUnes  (58  FR  58814,  November  4. 
1993).  The  date  for  fiUng  initial 
comments  and  reply  comments  is  being 
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required  to  be  registered  under  the 
Securities  Exchange  Act  of  1934  (the 
Exchange  Act).  A  "covered  employee," 
as  defined  under  section  162(m)(3).  is 
the  chief  executive  of^cer  on  the  last 
day  of  the  taxable  year  or  any  other 
individual  whose  compensation  is 
required  to  be  reported  to  shareholders 
imder  the  Exchange  Act  by  reason  of 
being  among  the  four  hignest 
compensated  officers. 

The  deduction  limit  of  section  162(m) 
applies  to  any  compensation  that  could 
otherwise  be  deducted  in  a  taxable  year, 
except  for  enumerated  types  of 
payments  set  forth  in  section  162(m)(4). 
Under  that  section,  the  deduction  Umit 
does  not  apply  to  amounts  that  are 
payable  under  a  written  binding 
contract  that  was  in  existence  on 
February  17, 1993  (and  that  is  not 
materially  modified  thereafter).  The 
deduction  limit  also  does  not  apply  to 
payments  that  are  not  includable  in  the 
employee's  gross  income  or  payments 
made  to  or  from  a  tax-qualified  plan 
(including  section  40lCk)  salary 
reduction  contributions).  In  addition, 
the  deduction  limit  does  not  apply  to 
compensation  that  is  payable  solely  on 
a  commission  basis  or  compensation 
that  meets  the  requirements  for 
performance-based  compensation. 

Under  the  requirements  for 
performance-basad  compensation  set 
forth  in  section  162(m)(4)(C). 
compensation  will  not  be  subject  to  the 
deduction  limit  if  (i)  it  is  payable  on 
account  of  the  attainment  of  one  or  more 
performance  goals;  (ii)  the  performance 
goals  are  established  by  a  compensation 
committee  of  the  board  of  directors  that 
is  comprised  solely  of  two  or  more 
outside  directors;  (iii)  the  material  terms 
of  the  compensation  and  the 
performance  goals  are  disclosed  to  and 
approved  by  shareholders  before 
payment;  and  (iv)  the  compensation 
committee  certifies  that  the  performance 
goals  have  been  satisfied  before 
payment. 

Given  the  January  1, 1994,  efiective 
date  of  section  162(m).  taxpayers 
desiring  to  satisfy  the  exception  for 
performance-based  compensation  need 
immediate  guidance.  These  proposed  . 
regulations  are  intended  to  address 
those  broader  issues  that  are  necessary 
for  most  taxpayers  to  comply  with  the 
January  1  effective  date,  and,  thus,  are 
not  comprehensive.  To  the  extent  that 
an  issue  is  not  covered  by  these 
regulations,  taxpayers  should  follow  a 
reasonable,  good  ^th  interpretation  of 
the  statutory  provisions. 


extended  at  the  request  of  interested 
commenters. 

DATES:  The  date  for  filing  initial 
comments  is  extended  to  and  including 
January  24, 1994.  Reply  comments  shall 
be  filed  on  or  before  February  14, 1994. 

A00RE8SES:  Office  of  the  Secretary,  825 
North  Capitol  Street,  NE.,  Washington, 
DC.  20426 

FOR  FURTHER  MFORMATKM  CONTACT:  Lois 
D.  Cashell,  Secretary  (202)  208-0400. 
LoisD.CariMll. 

Secntaiy. 

(PR  Doc.  03-30916  Filed  12-17-93;  8:45  am] 
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18  CFR  Parts  341  and  352 

[RM94-2-000] 

Coat-of-S«rvlce  Filing  and  Reporting 
Raquiramanta  for  Oil  PipellnM; 
Extanalon  of  Time  for  Commanta 

December  10, 1993 

AGENCY:  Federal  Energy  Regulatoiy 
Commission,  DOE. 

ACTION:  Notice  of  inquiry;  extension  of 
time  for  comments. 

SUMMARY:  On  October  22, 1993,  the 

Commission  issued  a  notice  of  inquiry 
inviting  comment  on  several  issues 
relating  to  the  appropriate  information 
to  be  submitted  with  a  cost-of-servlce 
rate  filing  and  to  be  reported  in  Form 
No.  6  (58  FR  58817,  November  4. 1993). 
The  date  for  filing  initial  comments  and 
reply  comments  is  being  extended  at  the 
request  of  interested  commenters. 

DATES:  The  date  for  filing  Initial 
comments  is  extended  to  and  including 
January  24, 1994.  Reply  conmients  shall 
be  filed  on  or  before  February  14, 1994. 

ADDRESSES:  Office  of  the  Secretary,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20428. 

FOR  FURTHER  MFORMATKM  CONTACT:  Lois 

D.  Cashell,  Secretary,  (202)  208-0400. 

LoisCCadwU. 

Secretaiy. 

(FR  Doc.  93-30917  Filed  12-17-93;  8:45  am] 
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26  CFR  Parti 
[EE-61-e3] 
RIN  1545-A823 

Diaallowanca  of  Deductions  for 
Employaa  Remuneration  In  Excaaa  of 
$1,000,000 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  contains 
proposed  regulations  under  section 
162(m)  of  the  Internal  Revenue  Code  of 
1986  (Code),  relating  to  the 
disallowance  of  deductions  for 
employee  remimeration  in  excess  of 
$1,000,000.  The  regulations  will  provide 
guidance  to  taxpayers  who  must  comply 
with  section  162(m),  which  was  added 
to  the  Code  by  the  Omnibus  Budget 
Reconciliation  Act  of  1993. 
DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  received  by 
February  18, 1994. 
ADDRESSES:  Send  submissions  to: 
CCJXDM:CORP:TJl  (EE-81-93),  room 
5228,  Internal  Revenue  Service,  P.O. 
Box  7604.  Ben  Franklin  Station, 
Washington,  DC  20044.  hi  the 
alternative,  submissions  may  be 
delivered  to:  CC:DOM:CORP:T:R  (EE- 
61-93),  room  5228,  Internal  Revenue 
Service,  1111  Constitution  Avenue.  NW, 
Washington,  DC  20224. 
FOR  FURTHER  MFORMATKM  CONTACT. 
Robert  Misner  or  Charles  T.  Deliee  at 
(202)-622-6060  (not  a  toll-free  call). 

SUPPLEMENTARY  MFORMATKM: 

Background 

This  document  contains  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  part  1)  under 
section  162(m)  of  the  Internal  Revenue 
Code  (Code).  These  regulations  are 
proposed  to  conform  Ae  Income  Tax 
Regulations  to  section  13211  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1993  (Pub.  L  103-66),  which  added 
subsection  (m)  to  section  162  of  the 
Code. 

ExplanatiDO  of  Proviskms 

Section  162(m)  denies  a  deduction  to 
any  publicly  held  corporation  for 
compensation  paid  to  a  "covered 
employee"  in  a  taxable  year  to  the 
extent  that  compensation  exceeds 
$1,000,000.  Under  section  162(m)(2),  a 
publicly  held  corporation  is  defined  as 
any  corporation  tnat  issues  any  class  of 
common  equity  securities  that  are 
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Overview  of  RegnlatioBt 

The  significant  items  included  in 
these  regulations  are  discussed  below. 


Definition  of  Publicly  Held  Corporation 

The  regulations  provide  that  whether 
a  taxpayer  is  a  publicly  held  corporation 
is  to  be  determined  on  the  basis  of  the 
facts  on  the  last  day  of  the  taxable  year. 
Under  this  rule,  if  a  corporation  rejjorts 
income  on  a  calendar-year  basis,  the 
corporation  is  subject  to  section  162(ra) 
only  if  its  common  equity  securities  are 
required  to  be  registered  under  the 
Exchange  Act  on  December  31.  Thus,  a 
corporation  that  "goes  private"  during 
the  year  is  not  subject  to  section  162(m) 
for  that  year.  A  related  rule  under  the 
regulations  provides  that  section  162(m] 
will  not  apply  to  compensation  paid 
under  plans  or  arrangements  that  are  in 
existence  when  a  corporation  becomes  a 
publidy  held  corporation,  provided  that 
those  plans  or  arrangements  are 
adequately  disclosed  as  part  of  the 
public  offering. 

The  regulations  provide  that  a 
publicly  held  corporation  includes  all 
corporations  in  the  affiliated  group  of 
the  publicly  held  corporation,  whether 
or  not  those  corporations  file  a 
consohdated  return.  If  a  covered 
employee  receives  compensation  from 
an  employer  that  is  not  itself  a  pubhcly 
held  corporation,  that  compensation 
would  be  aggregated  with  all  other 
compensation  paid  to  the  covered 
employee  by  any  corporation  within  the 
affiliated  group,  and  the  section  162flm) 
deduction  limit  would  apply  as  if  the 
affiliated  group  were  a  single  taxpayer. 

Questions  have  arisen  as  to  the 
application  of  section  162(m)  to  certain 
master  limited  partnerships  whose 
equity  interests  are  required  to  be 
registered  under  the  Exchange  Act  and 
that,  beginning  in  1997.  may  be  treated 
as  corporations  for  Federal  income  tax 
purposes.  Whether  these  partnerships 
would  be  publicly  held  corjjorations 
within  the  meaning  of  section  162(m) 
and,  11  so,  the  maimer  in  which  they 
would  satisfy  the  exception  for 
performance-based  compensation  is 
ciurently  under  study  and  is  not 
addressed  in  these  proposed 
regulations.  If  necessary,  guidance  a%  to 
the  application  of  section  162(m)  to 
these  entities  will  be  provided  in  the 
future. 

Identification  of  "Covered  Employees" 

The  regulations  clarify  which 
employees  are  "covered  employees"  for 

i)urposes  of  section  162(m).  The 
egislative  history  to  section  162(m) 
provides  that  "covered  employees"  are 
defined  by  reference  to  the  SEC  rules 
governing  executive  compensation 
disclosure  under  the  Exchange  Act. 
Under  the  regulations,  an  iiulividual 
generally  is  a  "covered  employee"  if  the 


individual's  compensation  is  reported 
on  the  "summary  compensation  table" 
under  the  SEC's  executive 
compensation  disclosure  rules,  as  set 
forth  in  Item  402  of  Regulation  S-K.  17 
CFR  229.402,  imder  the  Exchange  Act 
However,  the  regulations  specifically 
provide  that,  in  order  to  be  a  "covered 
employee"  for  section  162(m)  purposes, 
an  individual  must  be  employed  as  an 
executive  officor  on  the  last  day  of  the 
taxable  year.  Thus,  only  those 
employees  who  appear  on  the 
','summary  compensation  table"  and 
who  are  also  employed  on  the  last  day 
of  the  taxable  year  are  "covered 
employees." 

Qualified  Performance-Based 
Compensation 

The  regulations  provide  that  the 
exception  from  section  162(m]  for 
performance-based  compensation  will 
apply  to  any  compensation  that  meets 
the  requirements  of  qualified 
performance-based  compensation  under 
the  regulations.  Those  requirements  are 
discussed  below. 

Preestablished  Performance  Goal 

In  order  to  meet  the  exception  for 
qualified  performance-based 
compensation,  compensation  must  be 
paid  under  one  or  more  preestablished 
performance  goals.  The  regulations 
provide  that  any  business  criterion  may 
be  used  as  a  performance  goal.  A 
performance  goal  is  not  preestablished 
unless  it  has  been  established  by  the 
compensation  committee  in  writing 
before  the  employee  performs  the 
relevant  services  and  while  the  outcome 
under  the  goal  is  substantially 
uncertain.  Those  requirements  are 
intended  to  preclude  post  hoc 
performance  goals.  Thus,  if  a  bonus  vriH 
be  paid  on  the  basis  of  an  increase  in 
sales  during  1995,  this  performance  goal 
would  have  to  be  established  prior  to 
1995. 

Consistent  with  the  legislative  history, 
the  regulations  require  that  both  the 
performance  goal  and  the  anumnt  of 
compensation  under  the  goal  be 
objective.  For  this  purpose,  the 
regulations  set  forth  a  standard  under 
which  a  third  party  with  knowledge  of 
the  relevant  facts  should  be  able  to 
determine  whether  and  to  what  extent 
the  goal  was  satisfied  and  the  amount  of 
compensation  that  would  be  payable  to 
the  employee.  Although  the  third-party 
standard  requires  that  the  terms  of  the 
performance  goal  be  fixed  and  the 
amoimt  of  compensation  be 
nondiscretionary,  the  r^ulations 
specifically  provide  that  the 
compensation  committee  may  retain  the 
discretion  to  reduce  the  amount  of 


compensation  or  other  economic  benefit 
othervrlse  payable  if  the  performance 
goal  is  attained. 

The  IRS  and  Treasury  believe  that  the 
retention  of  "negative"  discretion  to 
reduce  compensation  does  not  undmcut 
the  policies  underlying  the  exception 
for  performance-besed  compensation 
under  section  162(m).  Mcueover, 
discussions  with  the  staff  of  the 
Securities  and  Exchange  Commission 
and  suggestions  received  from 
taxpayers,  shareholders,  and  other 
interested  parties  indicate  that  it  is 
desirable  for  directors  to  retain  this 
discretion  in  order  to  take  into  account 
other  subjective  (actors  and  to  preserve 
their  flexibihty  to  act  in  the  best  interest 
of  the  company  and  its  shareholders. 
Concerns  have  heea  raised  that 
directon'  fiduciary  obligations  could,  in 
certain  circumstances,  require  that  an 
employee  not  be  paid  an  incentive 
bonus  or  award  where  the  performance 
goal  was  satisfied,  such  as  a  case  in 
which  the  employee  has  violated  the  ' 
law.  For  those  reasons,  the  regulations 
do  not  treat  the  compensation 
committee's  ability  to  reduce  an  award 
as  violating  the  requirement  that 
performance  goals  be  fixed  and  the 
amount  of  compensation  be 
nondiscretionary. 

The  regulations  provide  specific  rules 
for  applying  the  performance  goal 
stanaards  to  plans  under  which  stock 
options  or  stock  appreciation  rights  are 
granted.  Under  those  rules,  a  stock 
option  or  stock  appreciation  right  will 
satisfy  the  requirement  that 
compensation  be  paid  on  the  basis  of  a 
preestablished  performance  goal  where 
the  grant  or  award  is  made  by  the 
compensation  committee;  the  plan 
includes  a  per-employee  limitation  on 
the  number  of  shares  for  which  options 
or  stock  appreciation  rights  may  be 
granted  during  a  specified  period;  and 
the  exerdse  price  of  the  option  or  base 
amount  of  the  stock  appreciation  right  is 
no  less  than  the  fair  market  value  of  the 
stock  on  the  date  of  grant  or  award.  In 
general,  whether  compensation 
attributable  to  a  stock  option  or  stock 
appreciation  right  meets  those 
requirements  is  determined  on  the  basis 
of  the  terms  of  the  particular  grant  or 
award.  The  fact  that  a  plan  permits 
other  grants  or  awards  that  would  not 
satisfy  the  requirements  for  qualified 
performance-based  compensation,  such 
as  grants  of  "discount"  options  or 
restricted  stock,  does  not  cause  .><- 
compensation  attributable  to  an 
otherwise  qualifying  grant  to  fail  those 
requirements. 

Some  have  qiiestioned  why  it  would 
be  necessary  for  the  regulations  to 
require  an  individual  employee  limit  on 


66312  Federal  Register  /  Vol.  58.  Na  242  /  Monday.  December  20,  1993  /  Proposed  Rules 


the  number  of  tharet  for  which  optioiu 
or  stock  appreciation  rights  may  be 
granted,  where  shareholder  approval  of 
an  aggregate  limit  is  obtained  ror 
securities  law  purposes.  The  regulations 
follow  the  legislative  history,  which 
suggests  that  a  per-employee  limit  be 
required  under  the  terms  of  the  plan. 
The  IRS  and  Treasury  believe  that  a 
limit  on  the  maximum  nimiber  of  shares 
for  which  individual  employees  may 
receive  options  or  other  rights  is 
appropriate  because  it  is  consistent  with 
the  broader  requirement  that  a 
performance  goal  include  an  objective 
formula  for  determining  the  maximum 
amount  of  compensation  that  an 
individual  employee  could  receive  if  the 
performance  goal  were  satisfied.  A  third 
party  attempting  to  make  this 
determination  with  respect  to  a  stock 
option  plan  would  need  to  know  both 
the  exercise  price  and  the  number  of 
options  that  could  be  granted.  Of  course, 
the  individual  limit  need  not  be  the 
same  for  each  employee. 

In  determining  whether  compensation 
is  payable  on  account  of  the  attainment 
of  a  performance  goal,  the  regulations 
also  follow  the  legislative  history,  which 
indicates  that  compensation  attributable 
to  a  "discount"  option  or  restricted 
stock  is  not  treated  as  qualified 
performance-based  compensation.  To 
the  extent  that  the  exercise  price  of  an 
option  is  below  fair  market  value  on  the 
date  of  grant,  compensation  attributable 
to  the  exercise  of  that  option  is  not  paid 
solely  on  accoimt  of  the  attainment  of  a 
performance  goal,  which,  in  this  case,  is 
the  appreciation  in  the  value  of  the 
stock.  Similarly,  the  transfer  of 
restricted  stock,  for  which  the  employee 
pays  nothing  or  only  a  portion  of  the  fair 
market  value,  results  in  compensation  to 
the  employee  regardless  of  whether  the 
value  of  the  stou:  has  increased.  (If  a 
discount  option  or  restricted  stock  were 
made  contingent  on  a  performance  goal, 
then  the  compensation  attributable  to 
those  shares  could  meet  the 
requirements  for  performance-based 
compensation.) 

Some  have  urged  that  the  regulations 
provide  for  the  bifurcation  of  a  discount 
option  or  restricted  stock  such  that  the 
appreciation  in  the  value  of  the  stock 
could  qualify  as  performance-based 
compensation,  but  the  value  of  the 
discount  (or  the  value  of  the  restricted 
stock  upon  transfer]  would  not  be 
treated  as  performance-based 
compensation.  While  the  IRS  and 
Treasiuy  recognize  that  an  economic 
argument  could  be  made  for  this 
treatment,  the  policies  of  the  statute  are 
better  served  by  not  bifurcating 
compensation. 


In  particular,  the  IRS  and  Treasury 
biaUeve  tiiat  in  order  for  the  exception 
for  i>erformance-based  compensation  to 
be  meaningful,  the  determination  of 
whether  compensation  meets  those 
requirements  must  be  made  with  regard 
to  all  of  the  compensation  that  is 
payable  to  an  employee  under  a  single 
transaction  or  upon  the  occurrence  of  a 
single  set  of  events.  Bifurcating  the 
compensation  that  is  payable  upon 
exercise  of  a  stock  option  between  the 
"discount"  and  the  appreciation  in  the 
value  of  the  stock  would  not  be  , 
consistent  with  this  approach  and 
would  ignore  that  an  employee  is 
receiving  compensation  in  the  same 
transaction  that  is  not  contingent  upon 
the  attainment  of  a  performance  goal. 
Moreover,  not  bifurcating  discount 
options  is  consistent  with  the  position 
taken  for  all  plans,  including  stock- 
based  plans,  which  treats  compensation 
as  not  satisfying  the  requirements  of 
qualified  performance-based 
compensation  where  the  employee 
would  receive  all  or  part  of  the 
compensation  regardless  of  whether  the 
performance  goal  is  attained.  It  is  not 
intended,  however,  that  this  rule  be  read 
so  broadly  as  to  preclude  compensation 
fit)m  being  performance-based  merely 
because  the  employee  also  may  receive 
other  non-performance-based 
compensation  that  is  not  related  to  the 
same  transaction  or  set  of  events,  such 
as  salary. 

The  regulations  also  provide  guidance 
on  the  application  of  the  performance- 
based  compensation  exception  to 
compensation  that  is  attributable  to  a 
stock  option  in  which  the  exercise  price 
of  an  option  or  other  right  is  "repriced" 
after  the  date  of  issuance  to  reflect  a         . 
reduction  in  the  current  fair  market 
value  of  the  stock.  The  IRS  and  Treasury 
view  the  repricing  of  an  outstanding 
option  as  equivalent  to  the  issuance  of 
a  new  option  with  an  exercise  price  at 
fair  market  value  and  a  cancellation  of 
the  old  option.  Tharegulations  provide 
that  a  canceled  option  continues  to 
"count"  against  an  employee's 
individual  Umit  on  the  number  of  shares 
for  which  options  or  other  rights  may  be 
granted  to  the  employee  under  the  plan. 
Because  the  "repricing"  of  an  option  is 
equivalent  to  a  cancellation  followed  by 
a  new  issuance,  this  same  rule  also 
would  apply  in  that  case. 

Outside  Director  Requirement 

The  performance  goal  imder  which 
compensation  is  paid  must  be 
established  by  a  compensation 
committee  that  is  comprised  solely  of 
two  or  more  outside  directors.  The 
proposed  regulations  preclude  an 
individual  from  being  considered  an 


outside  director  if  the  individual  (1)  is 
a  current  emplojree  of  the  corporation. 
(2)  is  a  former  employee  of  the 
corporation  who  is  receiving 
compensation  for  prior  services  (other 
than  benefits  under  a  tax-quaUfied 
retirement  or  savings  plan),  (3)  has  been 
an  officer  of  the  corporation  at  any  time, 
and  (4)  is  receiving  compensation  in  any 
capacity  other  than  as  director. 

For  purposes  of  determining  whether 
an  individual  is  receiving  additional 
compensation  other  than  directors'  fees, 
the  regulations  take  into  account  direct 
and  indirect  payments  for  both  goods 
and  services.  An  indirect  payment 
includes  a  payment  to  an  entity  in 
which  the  individual  has  at  least  a  five- 
percent  ownership  interest  or  a  business 
in  which  the  individual  is  an  employee. 
In  those  cases,  however,  the  regulations 
provide  a  de  minimis  rule,  under  which 
an  individual  is  not  precluded  from 
being  an  outside  director  if  the 

[>ayments  to  the  entity  do  not  exceed  the 
esser  of  $60,000  or  five  percent  of  the 
entity's  gross  income.  For  purposes  of 
administration,  the  de  minimis  rule  is 
applied  on  a  look-back  basis  so  that  if 
payments  are  made  in  one  year  that 
exceed  the  de  minimis  level,  the 
individual  does  not  qualify  as  an 
outside  director  for  the  next  year. 

The  regulations  also  provide  rules  for 
determining  when  an  individual  is  a 
former  officer  of  an  affiliated 
corporation.  Those  rules  clarify  that  an 
individual  is  not  precluded  from  being 
an  outside  director  if  the  corporation  of 
which  the  individual  served  as  an 
officer  is  no  longer  in  the  affiliated 
group  of  the  publicly  held  corporation. 

Disclosure  to  Shareholders 

The  material  terms  of  a  performance 
goal,  including  the  compensation  to  be 
paid  upon  the  attainment  of  the  goal, 
must  be  disclosed  to  and  approved  by 
a  majority  of  the  shareholders.  Under 
the  regulations,  the  standard  for 
determining  whether  disclosure  is 
adequate  is  not  the  third-party  standard 
that  applies  in  determining  whether  a 
performance  goal  is  preestablished  and 
objective.  Rather,  the  regulations  clarify 
that  disclosure  muSt  include  (1)  a 
description  of  the  broad  class  of 
employees  (such  as  salaried  employees, 
or  executive  officers)  who  are  eligible  to 
receive  compensation  under  a 
performance  goal;  (2)  a  general 
description  of  the  terms  of  the  goal;  and 
(3)  either  the  formula  for  computing  the 
compensation  or  the  maximvun  dollar 
amount  that  will  be  paid  if  the 
performance  ^oal  is  satisfied. 

The  regulations  provide  that  the 
specific  targets  under  a  performance 
goal  need  not  be  disclosed  to 
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shareholders.  Thus,  for  example,  if  a 
performance  goal  were  based  on  an 
increase  in  net  profits  of  five  percent, 
the  disclosure  to  shareholders  would  be 
required  to  state  only  that  the 
performance  goal  is  based  on  net  profits. 
In  addition,  the  regulations  generally 
follow  the  SEC  standards  for  disclosure 
under  the  Exchange  Act  and  do  not 
require  that  disclosure  be  made  of 
confidential  commercial  or  business 
information.  Under  the  regulations, 
information  is  confidential  if,  xmder  the 
facts  and  cirounstances,  disclosure  of 
the  information  would  adversely  affect 
the  publicly  held  corporation. 

The  regulations  generally  do  not 
reqxiire  a  performance  goal  to  be 
redisclosed  to  and  reapproved  by 
shareholders  until  there  is  a  change  in 
the  material  terms  of  the  performance 
goal.  However,  if  the  compensation 
committee  retains  the  discretion  to 
change  the  targets  under  a  performance 
goal,  the  material  terms  of  the 
performance  goal  must  be  reapproved 
by  shareholders  at  least  every  five  years. 

Grandfather  and  Tmnsition  Rules 

The  pro{>osed  regulations  clarify  that 
compensation  paid  under  a  written 
bindiing  contract  in  existence  on 
February  17, 1993,  is  not  subject  to 
section  162(m).  State  law  is 
determinative  as  to  whether  a  contract 
is  binding.  If  a  contract  is  materially 
modified,  then  the  contract  is  no  longer 
grandfathered  and  any  amounts  that 
have  not  yet  been  received  imder  the 
contract  are  subject  to  section  162(m). 
Under  the  regulations,  a  material 
modification  includes  any  change  in  the 
contract  that  provides  an  increase  in 
compensation.  For  purposes  of 
determining  whether  a  material 
modification  has  been  made,  the  terms 
of  new  contracts  or  supplemental 
contracts  may  be  taken  into  account.  A 
contract  that  is  terminable  or  cancelable 
at  will  by  the  publicly  held  corporation, 
or  that  is  renewable  as  of  a  date  or  event 
is  treated  as  a  new  contract  and,  thus, 
is  no  longer  grandfathered  as  of  the  first 
date  on  whidi  it  could  be  terminated, 
canceled  or  renewed. 

In  addition  to  the  grandfather  rule,  the 
regulations  provide  transition  rules  for 
satisfying  the  exception  for 
performance-based  compensation.  For 
purposes  of  satisfying  the  requirement 
that  a  compensation  committee  be 
comprised  solely  of  outside  directors,  a 
director  who  is  a  disinterested  director 
within  the  meaning  of  Rule  16b-3  under 
the  Exchange  Act  will  be  treated  as  an 
outside  director  until  the  first  meeting 
of  shareholders  at  which  directors  are  to 
be  elected  that  is  held  after  July  1. 1994. 


A  second  transition  rule  is  provided 
for  a  plan  that  meets  both  the 
disinterested  director  and  shareholder 
approval  requirements  of  Rule  16b-3 
under  the  Exchange  Act  as  of  the  date 
of  publication  of  these  regulations.  In 
that  case,  the  plan  will  be  treated  as 
having  satisfied  both  the  outside 
director  reqxiirement  and  the 
shareholder  approval  requirement  until 
the  earlier  of  tne  termination  or  material 
modification  of  the  plan  or  the  date  of 
the  first  shareholder  meeting  that  occurs 
after  December  31, 1996.  For  example, 
a  stock  option  plan  that  has  previously 
been  approved  by  shareholders  and  that 
meets  the  disinterested  administration 
requirements  need  not  be  reestabUshed 
by  the  corporation,  reapproved  by 
outside  directors,  or  reapproved  by 
shareholders.  Thus,  if  options  are 
granted  under  the  plan  with  an  exercise 
price  at  fair  market  value,  the  options 
typically  would  satisfy  the  exception  for 
qualified  performance-based 
compensation.  In  addition,  for  these 
plans,  an  aggregate  limit  on  the  number 
of  shares  for  which  options  or  rights  can 
be  granted  under  the  plan  mil  be 
treated  as  an  individual  limit  for  the 
transition  period. 

Coordination  With  Section  83(b)  of  the 
Internal  Revenue  Code 

Questions  have  arisen  as  to  the 
appUcation  of  the  deduction  limitation 
under  section  162(m)  where  an 
employee  makes  an  election  to 
accelerate  recognition  of  income  under 
section  83(b).  These  proposed 
regulations  do  not  address  this  issue 
and  comments  are  specifically 
requested. 

Proposed  Effective  Date 

Generally,  these  regulations  are 
proposed  to  be  effective  for  any 
payment  that  would  be  deductible  for 
taxable  years  beginning  on  or  after 
January  1, 1994. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and. 
therefore,  a  Regulatory  Flexibihty 
Analysis  is  not  required-Pursuant  to 
section  7805(f]  of  the  Internal  Revenue 
Code,  this  notice  of  .proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  advocacy  of  the  Small 
Bxisiness  Administration  for  comment 
on  its  impact  on  small  business. 


Comments  and  Requests  far  Public 
Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  timely  (preferably  eight 
copies)  to  the  Commissioner  of  Internal 
Revenue.  All  comments  will  be 
available  for  public  inspection  and 
copying.  A  public  hearing  may  be  held 
upon  written  request  to  the 
Commissioner  by  any  person  who  has 
submitted  written  comments.  If  a  pubUc 
hearing  is  held,  notice  of  the  time  and 
place  will  be  pubUshed  in  the  Federal 
Register. 

Drafting  Information 

The  principal  authors  of  these 
proposed  regulations  are  Charles  T. 
Deliee  and  Robert  Misner,  Office  of  the 
Associate  Chief  Counsel  (Employee 
Benefits  and  Exempt  Organizations). 
Internal  Revenue  Sarvice.  However, 
other  personnel  from  IRS  and  Treasiiry 
Department  participated  in  their 
development. 

List  of  Subiects  in  26  CFE  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regidationa 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  for  part  1 
continues  to  read  as  follows: 

Authority:  26  U.S.C  7805  •  •  • 

Par.  2.  Section  1.162-27  is  added  to 
read  as  follows: 

11.162-37   Certain  employae  remuneretlon 
In  exoeee  of  $1,000,000 

(a)  Scope.  This  section  provides  rules 
for  the  application  of  the  $1  miUion 
deduction  limit  under  section  162(m)  of 
the  Internal  Revenue  Code.  Paragraph 
(b)  of  this  section  provides  the  general 
nUe  limiting  deductions  under  section 
162(m).  Paragraph  (c)  of  this  section 
provides  definitions  of  generally 
applicable  terms.  Paragraph  (d)  of  this 
section  provides  an  exception  from  the 
deduction  limit  for  compensation 
payable  on  a  commission  basis. 
Paragraph  (e)  of  this  section  provides  an 
exception  for  qualified  performance- 
based  compensation.  Paragraphs  (f)  and 
(g)  of  this  section  provide  special  rales 
for  corporations  that  become  publicly 
held  corporations  and  payments  that  are 
subject  to  section  280G,  respectively. 
Paragraph  (h)  of  this  section  provides 
transition  rules,  including  the  rules  for 
contracts  that  are  grandfothered  and  not 
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subject  to  sectioD  162(m).  Paragraph  (i) 
of  this  section  contains  the  effective 
date.  For  rules  concerning  the 
deductibility  of  compensation  for 
services  that  are  not  covered  by  section 
162(m)  and  this  section,  see  section 
162(a)(1)  and  §  1.162-7.  This  section  is 
not  determinative  as  to  whether 
compensation  meets  the  requirements  of 
section  162(a)(1). 

(b)  Limitation  on  deduction.  Section 
162(m)  precludes  a  deduction  under 
chafrter  1  of  the  Internal  Revenue  Code 
by  any  publicly  held  corporation  for 
compensation  paid  to  any  covered 
employee  to  the  extent  that  the 
compensation  for  the  taxable  year 
exceeds  $1,000,000. 

(c)  Definitions— {I)  Publicly  held 
corporation — (i)  General  rule.  A  publicly 
held  corporation  means  any  corporation 
issuing  any  class  of  common  equity 
securities  required  to  be  registered 
under  section  12  of  the  Exchange  Act. 

A  corporation  is  not  considered  publicly 
held  if  the  registration  of  its  equity 
securities  is  volimtary.  For  purposes  of 
this  section,  whether  a  corporation  is 
pubhcly  held  is  determined  solely  on 
whether,  as  of  the  last  day  of  its  taxable 
year,  the^brporation  is  subject  to  the 
reporting  obligations  of  section  12  of  the 
Exchange  Act 

(ii)  Affiliated  groups.  A  publicly  held 
corporation  includes  an  affiliated  group 
of  corporations,  as  defined  in  section 
1504  (determined  without  regard  to 
section  1504(b)).  If  a  covered  employee 
is  paid  compensation  in  a  taxable  year 
by  more  thain  one  member  of  an 
affiliated  group,  compensation  paid  by 
each  memoer  of  the  affiliated  group  is 
aggregated  with  compensation  paid  to 
the  covered  employee  by  all  other 
members  of  the  group.  Any  amount 
disallowed  as  a  deduction  by  this 
section  must  be  prorated  among  the 
payor  corporations  in  proportion  to  the 
amount  ot  compensation  paid  to  the 
covered  employee  by  each  such 
corporation  in  the  taxable  year. 

(2)  Covered  employee — (i)  Genera/ 
ruie.  A  covered  employee  means  any 
individual  who,  on  the  last  day  of  the 
taxabieyear,  i»^ 

(A)  The  chief  executive  officer  of  the 
corporation  or  is  acting  in  such 
capacity;  or 

(B)  Among  the  four  highest 
compensated  officers  (oUier  than  the 
chief  executive  officer). 

(ii)  Application  of  SEC  rules.  Whether 
an  individual  is  the  chief  executive 
officer  described  in  paragraph 
(cK2)(i)(A)  of  this  section  or  an  officer 
described  In  paragraph  (c)(2)(i)(B)  of 
this  section  is  determined  pursuant  to 
the  executive  compensation  disclosxue 
rules  under  the  Exchange  Act. 


(3)  CompensalJo/)— (i)  In  general.  For 
purposes  of  the  deduction  limitation 
described  in  paragraph  (b)  of  this 
section,  compensaton  means  the 
aggregate  amount  allowable  as  a 
deduction  under  chapter  1  of  the 
Internal  Revenue  Code  for  the  taxable 
year  (determined  without  regard  to 
section  162(m))  for  remuneration  for 
services  performed  by  a  covered 
employee,  whether  or  not  the  services 
were  performed  during  the  taxable  year. 

(ii)  Exceptions.  Compensation  does 
not  include— 

(A)  Remuneration  covered  in  section 
3121(a)(1)  through  section  3121(a)(5)P) 
(concerning  remuneration  that  is  not 
treated  as  ¥fages  for  purposes  of  the 
Federal  Insurance  Contributions  Act); 
and 

(B)  Remuneration  consisting  of  any 
boiefit  provided  to  or  on  behalf  of  an 
employee  if,  at^e  time  the  benefit  Is 
provided,  it  is  reasonable  to  believe  that 
the  employee  will  be  able  to  exclude  it 
from  gross  income.  In  addition, 
compensation  does  not  include  salary 
reduction  contributions  described  in 
section  3121(vKl). 

(4)  Compensation  committee.  The 
compensation  committee  means  the 
committee  of  directors  (including  any 
subcommittee  of  directors)  of  the 
publicly  held  corporation  that  has  the 
authority  to  establish  and  administer  a 
performance-based  compensation 
arrangement  described  in  paragraph 
(e)(2)  of  this  section,  and  to  certify  that 
perfbrmance  goals  are  attained,  as 
described  in  paragraph  (e)(5)  of  this 
section.  A  committee  of  directors  is  not 
treated  as  failing  to  have  the  authority 
to  establish  a  performance-based 
compensation  arrangement  merely 
because  the  arrangement  is  ratified  by 
the  board  of  directors  of  the  publicly 
held  corporation  or,  if  applicable,  any 
other  committee  of  the  board  of 
directon.  See  paragraph  (e)(3)  of  this 
section  for  rules  coaceming  the 
composition  of  the  compensation 
committee. 

(5)  Exchange  Act.  The  Exchange  Act 
means  the  Securities  Exchange  Act  of 
1934. 

(6)  Examples.  This  paragraph  (c)  may 
be  illustrated  by  the  following 
examples: 

Example  1.  Corporation  X  is  a  publicly 
held  corporation  with  a  July  1  to  June  30 
fiscal  year.  For  Coiparation  X'<  taxable  year 
ending  on  June  30, 1995,  Corporation  X  pays 
compensation  of  $2,000X)00  to  A,  an 
employee.  However,  A's  compeosation  is  not 
required  to  l>6  reported  to  shareholders  under 
the  executive  compensation  disclosure  rules 
of  the  Exchange  Act  iMcause  A  Is  neither  tlie 
chief  executive  officer  nor  one  of  the  imir 
highest  compensated  officers  employed  on 


the  last  day  of  the  taxable  year.  A's 
compensation  is  not  subject  to  the  deduction 
limitation  of  paragraph  (b)  of  this  section. 

Example  2.  C  a  covered  employee, 
performs  services  and  receives  compensation 
from  Corporations  X,  Y,  and  Z,  members  of 
an  affiliated  group  of  corporations. 
Corporation  X,  the  parent  corporation,  is  a 
publicly  hold  corporation.  The  total 
compensation  paid  to  C  from  all  afTiliated 
group  members  is  $3,000,000  for  the  taxable 
year,  of  which  Corporation  X  pays 
$1,500,000,  Corporation  Y  pays  $900,000; 
and  Corporation  Z  pays  $600,000.  Because 
the  compensation  paid  by  all  affiliated  group 
meml)ers  is  aggregated  for  purposes  of 
section  162(m),  $2,000,000  of  the  aggregate 
compensation  paid  is  nondeductible. 
Corporations  X,  Y,  and  Z  each  are  treated  as 
paying  a  ratable  portioQ  of  the  nondeductible 
compensation.  Tnus,  two  thirds  of  each 
corpKiration's  payment  will  be  nondeductible. 
Corp)oratioD  X  has  a  nondeductible 
compensation  expense  of  $1,000,000 
($1 ,500,000x52 ,000,000/$3 ,000,000). 
Corjxjration  Y  has  a  nondeductible 
compensation  expense  of  $600,000 
($90O,00Ox$2X)0O,0OO/$3 .000,000). 
Corporation  Z  has  ■  nondeductible 
compensation  expense  of  $400,000 
($600,000x$2,000,000/$3.000,000). 

Example  3.  Corporation  W,  a  calendar  year 
taxpayer,  has  total  assets  equal  to  or 
exceeding  $5  million  and  a  class  of  equity 
security  held  of  record  by  500  or  more 
persons  on  December  31, 1994.  However, 
imder  the  Exchange  Act,  Corporation  W  is 
not  required  to  file  a  registration  statement 
with  respect  to  that  security  until  April  30, 

1995.  Thus,  Corporation  W  is  not  a  publicly 
held  corporation  on  December  31, 1994,  but 
is  a  publicly  held  corporation  on  December 
31. 1995. 

Example  4.  The  fects  are  the  same  as  in 
Example  3,  except  that  on  December  15, 

1996.  Corporation  W  files  with  the  Securities 
and  Exchange  Commission  to  disclose  that 

t  Corporation  W  is  no  longer  required  to  be 
registered  under  section  12  of  the  Exchange 
Act  and  to  terminate  its  registration  of 
securities  under  that  provision.  Because 
Corporation  W  is  no  longer  subject  to 
Exchange  Act  reporting  obligations  as  of 
December  31, 1996.  Corporation  W  is  not  a 
publicly  held  corporation  for  taxable  year 
1996,  even  though  the  registration  of 
Corporation  W's  securities  does  not  terminate 
until  90  days  after  Corporation  W  files  with 
the  Securities  and  Exchange  Commission. 

(d)  Exception  for  compensation  paid 
on  a  commission  basis.  The  deduction 
limit  in  paragraph  (b)  of  this  section 
shall  not  apply  to  any  compensation 
paid  on  a  commission  basis.  For  this 
purpose,  compensation  is  paid  on  a 
commission  basis  if  the  facts  and 
circumstances  show  that  it  is  paid  solely 
on  account  of  income  generated  directly 
by  the  individual  performance  of  the 
individual  to  whom  the  compensation  is 
paid.  Compensation  does  not  ^1  to  be 
attributable  directly  to  the  individual 
merely  because  support  services,  such 
as  secretarial  or  research  services,  are 
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utilized  in  generating  the  income. 
However,  if  compensation  is  paid  on 
account  of  broader  performance 
standards,  such  as  income  produced  by 
a  business  unit  of  the  corporation,  the 
compensation  does  not  qualify  for  the 
exception  provided  under  this 
paragraph  (d). 

(e)  Exception  for  qualified 
performance-based  compensation — (1) 
In  general.  The  deduction  limit  in 
paragraph  (b)  of  this  section  does  not 
apply  to  qualified  performance-based 
compensation.  Qualified  performance- 
based  compensation  is  compensation 
that  meets  all  of  the  requirements  of 
paragraphs  (e)(2)  through  (e)(5)  of  this 
section. 

(2)  Performance  goal  requirement — (i) 
Preestablished  goal.  Qualified 
performance-based  compensation  must 
be  paid  solely  on  account  of  the 
attainment  of  one  or  more 
preestablished,  objective  performance 
goals.  A  performance  goal  is  considered 
preestablished  if  it  is  established  in 
writing  by  the  compensation  committee 
prior  to  the  commencement  of  the 
services  to  which  the  performance  goal 
relates  and  while  the  outcome  is 
substantially  uncertain.  A  performance 
goal  is  objective  if  a  third  party  having 
knowledge  of  the  relevant  facts  could 
determine  whether  the  goal  is  met. 
Performance  goals  can  be  based  on  oqe 
or  more  business  criteria  that  apply  to 
the  individual,  a  business  imit,  or  the 
corporation  as  a  whole.  Such  business 
criteria  could  include,  for  example, 
stock  price,  market  share,  sales,  earnings 
per  share,  retvun  on  eouity,  or  costs.  A 
performance  goal  neea  not,  however,  be 
based  upon  an  increase  or  positive 
result  under  a  business  criterion  and 
could  include,  for  example,  maintaining 
the  status  quo  or  limiting  economic 
losses  (measured,  in  each  case,  by 
reference  to  a  specific  business 
criterion).  A  performance  goal  does  not 
include  the  mere  continued 
emplo}mient  of  the  covered  employee. 
Thus,  a  vesting  provision  based  solely 
on  continued  employment  would  not 
constitute  a  performance  goal.  See 
paragraph  (e)(2)(vi)  of  this  section  for 
rules  on  compensation  that  is  based  on 
an  increase  in  the  price  of  stock. 

(ii)  Objective  compensation  formula. 
A  preestablished  performance  goal  must 
state,  in  terms  of  an  objective  formula  or 
standard,  the  method  for  computing  the 
amoimt  of  compensation  payable  to  the 
employee  if  the  goal  is  attained.  A 
formula  or  standard  is  objective  if  a 
third  party  having  knowledge  of  the 
relevant  performance  results  could 
calculate  the  amount  to  be  paid  to  the 
employee.  In  addition,  a  formula  or 
standard  must  specify  the  individual 


employees  or  class  of  employees  to 
which  it  applies. 

(iii)  Discretion — (A)  The  terms  of  an 
objective  formula  or  standard  must 
preclude  discretion  to  increase  the 
amount  of  compensation  payable  that 
would  otherwise  be  due  upon 
attainment  of  the  goal.  A  performance 
goal  is  not  discretionary  for  purposes  of 
ihis  paragraph  (e)(2)(iii)  merely  because 
the  compensation  committee  reduces  or 
eliminates  the  compensation  or  other 
economic  benefit  that  was  due  upon 
attainment  of  the  goal. 

(B)  If  compensation  is  payable  upon 
or  after  the  attainment  of  a  performance 
goal,  and  a  change  is  made  to  accelerate 
the  payment  of  compensation  to  an 
earlier  date  after  the  attainment  of  the 
goal,  the  change  will  be  treated  as  an 
increase  in  the  amount  of  compensation, 
unless  the  amount  of  compensation  paid 
is  discounted  to  reasonably  reflect  the 
time  value  of  money.  If  compensation  is 
payable  upon  or  after  the  attainme/it  of 
a  performance  goal,  and  a  change  is 
made  to  defer  the  payment  of 
compensation  to  a  later  date,  any 
amount  paid  in  excess  of  the  amount 
that  was  originally  owed  to  the 
employee  will  not  be  treated  as  an 
increase  in  the  amoimt  of  compensation 
if  the  additional  amount  is  based  on  a 
reasonable  interest  rate.  However,  if 
compensation  is  payable  in  the  form  of 
property,  a  change  in  the  timing  of  the 
transfer  of  that  property  after  the 
attainment  of  the  goal  will  not  be  treated 
as  an  increase  in  the  amount  of 
compensation  for  purposes  of  this 
paragraph  (e)(2)(iii).  Thus,  for  example, 
if  the  terms  of  a  stock  grant  provide  for 
stock  to  be  transferred  after  the 
attainment  of  a  performance  goal  and 
the  transfer  of  the  stock  also  is  subject 
to  a  vesting  schedule,  a  ch^ge  in  the 
vesting  schedule  that  either  accelerates 
or  defers  the  transfer  of  stock  will  not 
be  treated  as  an  increase  in  the  amount 
of  compensation  payable  under  the 
performance  goal. 

(iv)  Compensation  contingent  upon 
attainment  of  performance  goal. 
Compensation  does  not  satisl^  the 
requirements  of  this  paragraph  (e)(2]  if 
the  facts  and  circumstances  indicate 
that  the  employee  would  receive  all  or 
part  of  the  compensation,  regardless  of 
whether  the  performance  goal  is 
attained.  Thus,  if  the  payment  of 
compensation  under  a  grant  or  award  is 
only  nominally  or  partially  contingent 
on  attaining  a  performance  goal,  none  of 
the  compensation  payable  under  the 
grant  or  award  satisfies  the  requirements 
of  this  paragraph  (e)(2).  However, 
compensation  does  not  fail  to  be 
qualified  performance-based 
compensation  merely  because  the  plan 


allows  the  comp>ensation  to  be  payable 
upon  death,  disabihty,  or  change  of 
ownerahip  or  control,  although 
compensation  paid  on  accoimt  of  those 
events  prior  to  the  attainment  of  the 
performance  goal  would  not  satisfy  the 
requirements  of  this  paragraph  (e)(2). 
All  plans,  arrangements,  or  agreements 
that  provide  for  compensation  to  the 
employee  will  be  taken  into  accoimt  for 
purposes  of  this  paragraph  (e)(2)(iv). 

(v)  Grant-by-grant  determination.  The 
determination  of  whether  compensation 
satisfies  the  requirements  of  this 
paragraph  (e)(2)  shall  be  made  on  a 
grant-by-grant  basis.  Thus,  for  example, 
whether  compensation  attributable  to  a 
stock  option  grant  satisfies  the 
requirements  of  this  paragraph  (e)(2) 
generally  is  determined  on  the  basis  of 
the  particular  grant  m&de  and  without 
regard  to  the  terms  of  any  other  option 
grant  to  the  same  or  another  employee. 

(vi)  Application  of  requirements  to 
stock  options  and  stock  appreciation 
rights— (A)  In  general.  Compensation    ^ 
attributable  to  a  stock  option  or  a  stock 
appreciation  right  is  deemed  to  satisfy 
the  requirements  of  this  paragraph  (e)(2) 
if  the  grant  or  award  is  made  by  the 
compensation  committee;  the  plan 
under  which  the  option  or  right  is 
granted  states  the  maximum  number  of 
shares  with  respect  to  which  options  or 
rights  may  be  granted  during  a  specified 
period  to  any  employee;  and,  under  the 
terms  of  the  option  or  right,  the  amount 
of  compensation  the  employee  could 
receive  is  based  solely  on  an  increase  in 
the  value  of  the  stock  after  the  date  of 
the  grant  or  award.  Conversely,  if  the 
amount  of  compensation  the  employee 
will  receive  under  the  grant  or  award  is 
not  based  solely  on  an  increase  in  the 
value  of  the  stock  after  the  date  of  grant 
(e.g.,  restricted  stock,  or  an  option  that 
is  granted  with  an  exercise  price  that  is 
less  than  the  fair  market  value  as  of  the 
date  of  grant),  none  of  the  compensation 
attributable  to  the  grant  or  award  is 
qualified  performance-based 
compensation  because  it  does  not  satisfy 
the  requirement  of  paragraph  (e)(2)(iv) 
of  this  section.  The  preceding  sentence 
does  not  apply,  however,  if  the  grant  or 
award  is  made  on  account  of  the 
attainment  of  a  performance  goal  that 
satisfies  the  requirements  of  this 
paragraph  (e)(2)  or  if  the  vesting  or 
exerdsabihty  of  the  grant  or  award  is 
contingent  on  the  attainment  of  a 
performance  goal  that  satisfies  this 
paragraph  (e)(2).  ^ 

[B]  Cancellation  and  repricing. 
Compensation  attributable  to  a  stock 
option  or  stock  appreciation  right  does 
not  satisfy  the  requhements  of  this 
paragraph  (e)(2)  to  the  extent  that  the 
number  of  options  granted  exceed  the 
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maximum  number  of  shares  for  which 
options  may  be  granted  to  the  employee 
as  spediied  in  the  plan.  If  an  option  is 
canceled,  the  canceled  option  continues 
to  be  counted  against  the  maximum 
number  of  shares  far  which  options  may 
be  granted  to  the  empIo3ree.  If.  after 
grant,  the  exercise  price  of  an  option  is 
reduced,  the  transaction  is  treated  as  a 
cancellation  of  the  option  and  a  grant  of 
a  new  option.  In  such  case,  both  the 
option  that  is  deemed  to  be  canceled 
and  the  option  that  is  deemed  to  be 
granted  reduce  the  maximum  number  of 
shares  for  which  options  may  be  granted 
to  the  employee.  Inis  paragraph 
(e)(2KviKB)  also  applies  in  the  case  of  a 
stock  appreciation  right  where,  after  the 
award  is  made,  the  base  amount  on 
which  stock  appreciation  is  calculated 
is  reduced  to  reflect  a  reduction  in  the 
bir  market  value  of  stock. 

(Q  Corporate  transactions. 
Compensation  attributable  to  a  stock 
option  or  stock  appreciation  right  does 
not  fail  to  satisfy  the  requirements  of 
this  paragraph  (e)(2)  to  the  extent  that  a 
change  in  the  grant  or  award  is  made  to 
reflect  a  change  in  corporate 
capitalization,  such  as  a  stock  split,  or 
a  corpqjsfte  transaction,  such  as  any 
mnger  of  a  corporation  into  another 
corporation,  any  consolidation  of  two  or 
more  corporations  into  another 
corporation,  any  separation  of  a 
corporation  (including  a  spin-off  or 
other  distribution  of  stock  or  property 
by  a  corporation],  any  reorganization  of 
a  corporation  (whether  or  not  such 
reorganization  comes  within  the 
de^ition  of  such  term  in  section  368), 
or  any  partial  or  complete  liquidation  by 
a  corporation. 

(vii)  Examples.  This  paragraph  (e)(2) 
may  be  illustrated  by  the  following 
examples: 

Example  I .  Prior  to  the  start  of  a  fiscal 
yaar,  Corporation  S  establishes  a  bonus  plan 
under  which  A.  the  chief  executive  offioer, 
will  receive  a  cash  bonus  of  $500,000,  if  year- 
end  corporate  sales  are  Increased  by  at  least 
5  percent  The  compensation  conunlttee 
retains  the  right,  if  the  performance  goal  is 
met,  to  reduce  tlie  bonus  payment  to  A  If.  in 
its  ludgment,  other  subjective  factors  warrant 
a  reduction.  The  bonus  will  meet  the 
requirecnents  of  this  paragraph  (eK2). 

Example  2.  B  Is  the  general  counsel  of 
Corporation  R,  which  is  engaged  in  patent 
litigation  with  Corporation  S.  Representatives 
of  Corporation  S  have  informally  indicated  to 
Corporation  R  a  willingness  to  settle  the 
liti^tion  for  $50,000,000.  Subsequently,  the 
compensation  committee  of  Corporation  R 
agrees  to  pay  B  a  bonus  if  B  obtains  a  formal 
settlement  for  at  least  $50,000,000.  The 
bonus  to  B  does  not  meet  the  requirement  of 
this  paragraph  (e)(2)  because  the  performance 
goal  was  not  established  at  a  time  when  the 
outcome  was  substantially  uncertain. 


Exampie  3.  Corporation  S,  a  public  utility, 
adopts  a  bonus  plan  for  selected  salaried 
employees  that  will  pay  a  bonus  at  the  end 
of  a  3-year  period  of  $750,000  each  it  at  the 
end  of  tlie  3  years,  the  price  oiS  stock  has 
increased  by  10  percent  The  plan  also 
provides  that  tlie  10-percent  goal  will 
automatically  adjust  upward  or  downward  by 
the  percentage  change  in  a  published  utilities 
index.  Thus,  for  example,  if  the  (niblished 
utiUtiac  Index  shows  a  net  Increase  of  5 
percent  over  a  3-year  period,  then  tlie 
salaried  employees  would  receive  a  bonus 
only  if  Corporation  S  stock  has  increased  by 
IS  percent  Conversely,  if  tiie  published 
utilities  index  shows  a  net  decreasa,of  S 
percent  over  a  3-year  period,  then  the 
salaried  employees  would  receive  a  Ixinus  if 
Corporation  S  stock  has  Increased  by  5 
percent  Because  these  automatic 
adjustments  in  the  performance  goal  ara 
preestablished,  the  bonus  meets  the 
requirement  of  this  paragraph  (e)(2), 
notwithstanding  tlie  potential  clianges  in  the 
perionnanoe  goaL 

Example  4.  Tha  fscts  are  the  same  as  in 
Example  3,  except  that  the  bonus  plan 
provides  that,  at  the  end  of  the  3-year  period, 
a  bonus  of  $750,000  will  be  paid  to  each 
salaried  employee  if  eitlier  the  price  of 
Corporation  S  stock  has  increased  by  10 
percent  or  the  earnings  per  share  on 
Corporation  S  stock  have  increased  t>y  5 
percent.  If  both  the  eemings-per-share  goal 
and  the  stock-price  goal  ara  preestablished 
before  the  beginning  of  the  3 -year  period,  the 
comfiensation  committee's  discretion  to 
choose  to  pay  a  bonus  under  either  of  the  two 
goals  does  not  cause  any  bonus  paid  under 
the  plan  to  fell  to  meet  the  requirement  of 
this  paragraph  (e)(2)  because  each  goal 
independently  meets  the  requirements  of  this 
paragraph  (eK2).  The  choice  to  pay  imder 
either  of  the  two  goals  is  tantamount  to  the 
discretion  to  choose  not  to  pay  under  one  of 
the  goals,  as  provided  in  paragraph  (eH2)(iii) 
of  this  section. 

Example  5.  Corporation  U  establishes  a 
bonus  plan  under  which  a  specified  class  of  < 
employees  will  participate  In  a  bonus  pool  if 
certain  preestablished  performance  goals  are 
attained.  The  amount  of  the  bonus  pool  is 
determined  under  an  objective  formula. 
Under  the  terms  of  the  bonus  plan,  the 
compensation  committee  retains  the 
discretion  to  determine  the  fraction  of  ttie 
bonus  pool  that  eachemployee  may  receive. 
The  bonus  plan  does  not  satisfy  the 
requirements  of  this  paragraph  (e)(2). 
Although  the  aggregate  amount  of  the  bonus 
plan  Is  determined  under  an  objective 
formula,  a  third  party  could  not  determine 
the  amount  that  any  individual  could  receive 
imder  the  plan. 

Example  6.  The  facts  are  the  same  as  in 
Example  5.  except  that  the  bonus  plan 
provides  tliat  each  employee  is  eligible  for  an 
equal  share  of  the  bonus  pool.  The  bonus 
plan  %vould  satisfy  the  requirements  of  this 
paragraph  (e)(2).  In  addition,  the  bonus  plan 
would  satisfy  the  requirements  of  this 
paragraph  (e)(2]  even  If  the  compensation 
conmiittee  retains  the  discretion  to  reduce 
the  compensation  payable  to  any  individual 
employee,  provided  that  a  reduction  in  the 
amount  of  one  employee's  bonus  does  not 


result  In  an  increase  in  the  amount  of  any 
other  employee's  bonus. 

Example  7.  Corporation  V  establishes  a 
stock  option  plan  for  salaried  employees.  The 
terms  of  the  stock  option  plan  specify  that  no 
salaried  employee  shall  receive  options  for 
more  than  100,000  shares  over  any  3-year 
period.  The  comp>ensation  committee  grants 
options  for  50,000  shares  to  each  of  several 
salaried  employees.  The  exercise  price  of 
each  option  Is  equal  to  or  greater  than  the  fair 
market  value  at  the  time  of  each  grant. 
Compensation  attributable  to  the  exercise  of 
the  options  satisfies  the  requirements  of  tliis 
paragraph  (e)(2).  If,  however,  the  terms  of  the 
options  provide  tliat  the  exercise  price  is  less 
than  fair  market  value  at  the  date  of  grant,  no 
compensation  attributable  to  the  exercise  of 
those  options  satisfies  the  requirements  of 
this  paragraph  (e)(2)  unless  issuance  or 
exercise  of  the  options  was  contingent  upon 
the  attainment  of  a  preestablished 
performance  goal  that  satisfies  tliis  paragraph 
(e)(2). 

'  Example  8.  The  facts  are  the  same  as  in 
Example  7,  except  that,  within  the  same  3- 
year  grant  period,  the  fair  market  value  of 
Corporation  V  stock  Is  significantly  less  than 
the  exercise  price  of  the  options.  The 
compensation  committee  reprices  those 
options  to  that  lower  current  fair  market 
value  of  Corporation  V  stock.  The  repricing 
of  the  options  for  50,000  shares  held  by  each 
salaried  employee  is  treated  as  the  grant  of 
new  options  for  an  additional  50,000  shares 
to  each  employee.  Thus,  eadi  of  the  salaried 
employees  is  treated  as  having  received 
grants  for  100.000  shares.  Consequently,  if 
any  additional  options  are  granted  to  those 
employees  during  the  3-year  period, 
compensation  attributable  to  the  exercise  of 
those  additional  options  would  not  satisfy 
the  requirements  of  this  paragraph  (e)(2).  The 
results  would  be  the  same  if  the 
compensation  committee  canceled  the 
outstanding  options  and  issued  new  options 
to  the  same  employees  that  were  exercisable 
at  the  fair  market  value  of  Corporation  V 
stock  on  the  date  of  reissue. 

Example  9.  Corporation  W  maintains  a 
plan  under  which  each  participating 
employee  may  receive  incentive  stock 
options,  nonqualified  stock  options,  stock 
appreciation  rights,  or  grants  of  restricted 
Corporation  W  stodi.  The  plan  specifies  tliat 
each  participating  employee  may  receive 
options,  stock  appreciation  rights,  restricted 
stock,  or  any  combination  of  each,  for  no 
more  than  20.000  shares  over  the  life  of  the 
plan.  The  plan  provides  that  stock  options 
may  be  granted  with  an  exercise  price  of  less 
than,  eqAial  to,  or  greater  than  ta.ii  market 
value  on  the  date  of  grant  Options  granted 
with  an  exercise  price  equal  to,  or  greater 
than,  fair  market  value  on  the  date  of  grant 
do  not  fail  to  meet  the  requirements  of  this 
paragraph  (e)(2)  merely  because  the 
compensation  committee  has  tlte  discretion 
to  determine  the  types  of  awards  (i.e., 
options,  rights,  or  restricted  stock)  to  be 
granted  to  each  employee  or  the  discretion  to 
issue  options  or  make  other  compensation 
awards  under  the  plan  that  would  not  meet 
the  requirements  of  this  paragraph  (e)(2) 
Whether  an  option  granted  under  the  plan 
satisfies  the  requirements  of  this  paragraph 


Federal  Register  /  Vol.  58,  No.  242  /  Monday,  December  20.  1993  /  Proposed  Rules  66317 


(e)(2)  Is  determined  on  the  basis  of  the 
specific  terms  of  the  cation  and  without 
regard  to  other  options  or  awards  under  the 
plan. 

Example  JO.  Corporation  X  matnt^int  ■ 
plan  under  which  stock  appreciation  rights 
msy  be  awarded  to  key  employees.  The  plan 
permits  tiie  compensation  committee  to  make 
awards  under  which  the  amount  of 
compensation  payable  to  the  employee  is 
equal  to  the  increase  in  the  stock  price  plus 
a  percentage  "gross  up"  intended  to  offset  the 
tax  liability  of  the  employee  In  addition,  the 
plan  permits  the  compensation  committee  to 
make  awards  under  which  the  amotmt  of 
compensation  payable  to  die  employee  is 
equal  to  the  increase  in  tlia  stock  price,  based 
on  the  highest  price,  which  is  defined  as  the 
highast  price  paid  for  Corporation  X  stock  (or 
offerad  in  a  tender  offer  or  other  arms-length 
offer)  during  the  90  days  preceding  exercise. 
Compensation  attributable  to  awards  under 
the  plan  satisfies  the  requirements  of 
paragraph  (e)(2)(vi)  of  this  section,  provided 
that  the  terms  of  the  olan  specify  the 
maximum  number  o/  shares  for  which 
awards  may  be  made. 

(3)  Outside  directors — (i)  General  rule. 
The  performance  goal  under  which 
compensation  is  paid  must  be 
established  by  a  compensation 
committee  comprised  solely  of  two  or 
more  outside  directors.  A  director  is  an 
outside  director  if  the  director — 

(A)  is  not  a  current  employee  of  the 
publicly  held  corporation; 

(B)  Is  not  a  former  employee  of  the 
publicly  held  corporation  who  receives 
compensation  for  prior  services  (other 
than  benefits  under  a  tax-qualified 
retirement  plan)  during  the  taxable  year 

(C)  Has  not  been  an  officer  of  the 
publicly  held  corporation;  and 

(D)  Does  not  receive  remimeration. 
either  directly  or  indirectly,  in  any 
capacity  other  than  as  a  director. 

(ii)  flemuneratjon.  For  purposes  of 
this  paragraph  (e)(3).  remuneration 
incltldes  any  payment  in  exchange  for 
goods  or  services.  Remuneration  is 
deemed  to  be  paid  to  a  director  if — 

(A)  Remuneration  is  paid  to  the 
director  personally  or  to  an  entity  in 
which  the  director  has  a  beneficial 
ownership  interest  of  greater  than  50 
percent: 

(B)  Remtmeration,  other  than  de 
minimis  remuneration,  is  paid  to  an 
entity  by  which  the  director  is 
emplcnred  (including  self-employed);  or 

(C)  Remuneration,  other  than  de 
minimis  remuneration,  is  paid  to  an 
entity  in  which  the  director  has  a 
beneficial  ownership  interest  of  at  least 
5  percent  but  not  more  than  50  percent. 

(iii)  De  minimis  remuneration.  For 
purposes  of  paragraphs  (eK3)(ii)  (B)  and 
(C)  of  this  sectioo,  remuneration  paid  to 
an  entity  is  de  minimis  if.  during  the 
publicly  held  corporation's  preceding 
taxable  year,  payments  to  the  entitymd 
not  exceed  tlM  tesser  of— 


(A)  $60,000;  or 

(B)  5  percent  of  the  gross  income  of 
the  entity  for  the  entity's  taxable  year 
ending  with  or  within  the  publicly  held 
corporation's  taxable  year. 

(iv)  Employees  and  former  officers. 
Whether  a  director  is  an  employee  or  a 
former  officer  is  determined  on  the  basis 
of  the  facts  at  the  time  that  the 
individual  is  serving  as  a  director  on  the 
compuisation  committee*  Thus,  a 
director  is  not  precluded  from  being  an 
outside  director  solely  because  the 
director  is  a  former  officer  of  a 
corporation  that  previously  was  en 
affiliated  corporation  of  the  publicly 
held  corporation.  However,  an  outside 
director  would  no  longer  be  an  outside 
director  if  a  corporation  in  which  the 
director  was  previously  an  officer 
became  an  affiliated  corporation  of  the 
publicly  held  corporation. 

(v)  Officer.  Solely  for  purposes  of  this 
pardgraph  (e)(3).  officer  mesm  an 
administrative  executive  who  is  t>r  was 
in  regular  and  continued  service.  The 
term  officer  imphes  continuity  of 
service  and  excludes  those  employed  for 
a  special  and  single  transaction.  An 
individual  who  merely  has  (or  had)  the 
title  of  officer  but  not  the  authority  of 
an  officer  is  not  considered  an  officer. 
The  determination  of  whether  an 
individual  is  or  was  an  officer  is  based 
on  all  of  the  facts  and  circtmistances  in 
the  particular  case,  including  without 
limitation  the  source  of  the  individual's 
authority,  the  term  for  which  the 
individual  is  elected  or  appointed,  and 
the  nature  and  extent  of  the  individual's 
duties. 

(vi)  Examples.  This  paragr^h  (eX3) 
may  be  iUustrated  by  the  following 
examples: 

Example  1.  Corporations  X  and  Y  are 
membere  of  an  affiliated  group  of 
corporations  as  defined  in  section  1504,  until 
July  1, 1994,  when  Y  is  sold  to  another  groxip. 
Prior  to  the  sale,  A  served  as  an  officer  of 
Corporation  Y.  After  July  1, 1994,  A  is  not 
treated  as  a  former  officer  of  Corporation  X 
by  reason  of  having  been  an  officer  crfY. 

Example  2.  Corporation  Z,  a  calendar-year 
taxpayer,  employs  the  services  of  a 
consulting  firm  in  which  B  is  an  employee. 
The  consildting  firm  reports  income  on  a  July 
1  to  June  30  basis.  Corporation  Z  appoints  B 
to  serve  on  its  compensation  committee  for 
calendar  3rear  1995  after  determining  that  In 
1994  it  did  not  compensate  the  consulting 
firm  in  an  amount  exceeding  the  lesser  of 
$60,000  or  five  percent  of  \he  consulting 
firm's  gross  income  (calculated  fiar  the  year 
ending  June  30, 1994).  On  October  1, 1995, 
Corporation  Z  pays  the  consulting  firm 
$50,000.  For  the  year  ending  June  30, 1095, 
the  constdting  firm's  poaa  income  was  len 
than  $1  million.  Thus,  in  calendar  year  1996, 
B  is  not  an  outside  director.  However,  B  may 
satisfy  the  reqtiirements  for  an  outside 
director  in  1997,  if.  in  calendar  year  1996,  die 


payments  from  Corporation  Z  to  tiie 
consulting  firm  meet  the  de  mmtmts  rule  of 
paragraph  (e)(3Wlii)  of  this  section. 

(4)  Shareholder  approval 
requirement— {i)  General  rule.  The 
material  terms  of  the  performance  goal 
under  wdiich  the  compensation  is  to  be 
paid  must  be  disclosed  to  and 
subsequently  approved  by  shareholders 
of  the  publicly  neld  corporation.  The 
requirements  of  this  paragraph  (e)(4)  are 
not  satisfied  if  the  compensation  would 
be  paid  regardless  of  wnether  the 
material  terms  are  approved  by 
shareholders.  The  material  terms 
include  the  individuals  eligible  to 
receive  compensation;  a  description  of 
the  business  criteria  on  which  the 
performance  goal  is  based;  and  either 
the  maximum  amount  of  the 
compensation  to  be  paid  or  the  formula 
used  to  calculate  the  amotmt  of 
compensation  if  the  performance  goal  is 
attained. 

(ii)  Eligible  employees.  Disclosure  of 
the  emplojrees  eligible  to  receive 
compensation  need  not  be  so  specific  as 
to  identify  the  particular  individuals  by 
name.  A  general  description  of  the  class 
of  eligible  employees  by  title  or  class  is 
sufficient,  sucn  as  the  chief  executive 
officer  and  vice  presidents,  or  all 
salaried  employees,  or  all  executive 
officers. 

(iii)  Description  of  business  criteria — 
(A)  In  general.  Disclostire  of  the 
business  critnia  od  vthidh  the 
performance  goal  is  based  need  not 
include  the  specific  tai^gets  that  must  be 
satisfied  under  the  performance  goal. 
For  example,  if  a  bonus  plan  provides 
that  a  bonus  will  be  paia  if  earnings  per 
share  increase  by  10  percent,  the  10- 
percent  figure  is  a  tai^  that  need  not 
be  discloeed  to  shareholders.  However, 
in  that  case,  disclosure  must  be  made 
that  the  bonus  plan  is  based  on  an 
eamings-per-share  bxisiness  criterion.  In 
the  case  of  a  plan  imder  which 
employees  may  be  granted  stock  options 
or  stodc  appreciation  rights,  no  specific 
description  of  the  business  criteria  is 
required  if  the  grants  or  awards  are 
based  on  a  stodk  price  that  is  no  less 
than  current  fair  market  value. 

(B)  Disclosure  of  confidential 
information.  The  reqxiirements  of  this 
paragraph  (e)(4)  may  be  satisfied  even 
though  infbrmation  that  otherwise 
would  be  a  material  team  of  a 
performance  goal  is  not  disclosed  to 
shareholders,  provided  that  the 
compensation  committee  determines 
that  the  infbrmation  is  confidential 
commercial  or  business  information,  the 
disclosure  of  which  vrould  have  an 
adverse  effect  on  the  publicly  held 
corporation.  Whether  disclosure  would 
adversely  afiiBct  the  corporation  is 
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determined  on  the  basis  of  the  hcts  and 
drounstances.  If  the  compensation 
committee  makes  such  a  aetermination, 
the  disclosure  to  shareholders  must 
state  the  compensation  committee's 
belief  that  the  Information  is 
confidential  commercial  or  business 
information,  the  disclosure  of  which 
would  adversely  affect  the  company.  In 
addition,  the  ability  not  to  disclose 
confidential  information  does  not 
eliminate  the  requirement  that 
disclosure  be  made  of  the  maximimi 
amount  of  compensation  that  is  payable 
to  an  individuai  imder  a  performance 
goal.  Confidential  information  does  not 
include  the  identity  of  an  executive  or 
the  class  of  executives  to  which  a 
performance  goal  applies  or  the  amount 
of  compensation  that  is  payable  if  the 
goal  is  satisfied. 

(iv)  Description  of  compensation. 
Disclosure  as  to  the  compensation 
payable  under  a  performance  goal  must 
be  specific  enough  so  that  shareholders 
can  determine  the  maximimi  amount  of 
compensation  that  could  be  paid  to  any 
employee  during  a  specified  period.  If 
the  terms  of  the  performance  goal  do  not 
provide  for  a  maximum  dollar  amount, 
the  disclosure  must  include  the  formula 
imdef^hich  the  compensation  would 
be  calculated.  Thus,  for  example,  if 
compensation  attributable  to  the 
exercise  of  stock  options  is  equal  to  the 
difference  in  the  exercise  price  and  the 
current  value  of  the  stock,  disclosure 
would  be  required  of  the  maximimi 
number  of  shares  for  which  grants  may 
be  made  to  any  employee  and  the 
exercise  price  of  those  options  (e.g..  fail 
market  value  on  date  of  grant).  In  that 
case,  shareholders  could  calcxilate  the 
maximum  amoimt  of  compensation  that 
would  be  attributable  to  the  exercise  of 
options  on  the  basis  of  their 
assimiptions  as  to  the  future  stock  price. 

(v)  Disclosure  requirements  of  the 
Securities  and  Exchange  Commission. 
To  the  extent  not  otherwise  specifically 
provided  in  this  paragraph  (e)(4), 
whether  the  material  terms  of  a 
performance  goal  are  adequately 
disclosed  to  shareholders  is  determined 
under  the  same  standards  as  apply 
\mder  the  Exchange  Act. 

(vi)  Frequency  of  disclosure.  Once  the 
material  terms  of  a  performance  goal  are 
disclosed  to  and  approved  by 
shareholders,  no  additional  disclosure 
or  approval  is  required  unless  the 
compensation  committee  changes  the 
material  terms  of  the  performance  goal. 
If,  however,  the  compensation 
committee  has  authority  to  change  the 
targets  under  a  performance  goal  after 
shareholder  approval  of  the  goal, 
material  terms  of  the  performance  goal 
must  be  disclosed  to  and  reapproved  by 


shareholders  no  later  than  the  first 
shareholder  meeting  that  occurs  in  the 
fifth  year  following  the  year  in  which 
shareholders  previously  approved  the 
performance  goal. 

(vii)  Shareholder  vote.  For  purposes 
of  this  paragraph  (e)(4),  the  material 
terms  of  a  performance  goal  are 
approved  by  shareholders  if,  in  a 
separate  vote,  affirmative  votes  are  cast 
by  a  majority  of  the  voting  shares. 
Abstentions  are  not  counted  as  voting 
unless  applicable  State  law  provides 
otherwise. 

(viii)  Examoyes.  This  paragraph  (e)(4) 
is  illustrated  by  the  following  examples: 

Example  1.  Corporation  X  adopts  a  plan 
that  will  pay  a  specified  class  of  its  ^ 

executives  an  annual  cash  bonus  based  on 
the  overall  increase  in  corporate  sales  during 
the  year.  Under  the  terms  of  the  plan,  the 
cash  bonus  of  each  executive  equals  $100,000 
multiplied  by  the  number  of  percentage 
points  by  which  sales  increase  In  the  current 
year  when  compared  to  the  prior  year. 
Corporation  X  discloses  to  its  shareholders 
prior  to  the  vote  both  the  class  of  executives 
eligible  to  receive  awards  and  the  annual 
formula  of  SlOO.OOO  multiplied  by  the 
percentage  increase  in  sales.  This  disclosure 
meets  the  requirements  of  this  paragraph 
(e)(4).  Because  the  compensation  committee 
does  not  have  the  authority  to  establish  a 
different  target  under  the  plan.  Corporation  X 
need  not  redisclose  to  its  shareholders  and 
obtain  their  reapproval  of  the  material  terms 
of  the  plan  imtil  those  material  terms  are 
changed. 

Example  2.  The  facts  are  the  same  as  in 
Example  1  except  that  Corporation  X 
discloses  only  that  bonuses  will  be  paid  on 
the  basis  of  the  annual  Increase  in  sales.  This 
disclosure  does  not  meet  the  requirements  of 
this  paragraph  (e)(4)  because  it  does  not 
Include  the  formula  for  calculating  the 
compensation  or  a  maximum  amount  of 
compensation  to  be  paid  if  the  performance' 
goal  is  satisfied. ' 

Example  3.  Corporation  Y  adopts  an 
incentive  compensation  plan  in  1995  that 
will  pay  a  specified  class  of  its  executives  a 
bonus  every  3  years  based  on  the  following 
3  factors:  Increases  in  earnings  per  share, 
reduction  in  costs  for  specified  divisions,  and 
increases  in  sales  by  specified  divisions.  The 
bonus  Is  payable  in  cash  or  in  Corporation  Y 
stock,  at  the  option  of  the  executive.  Under 
the  terms  of  the  plan,  prior  to  the  beginning 
of  each  3-year  period,  the  compensation 
committee  determines  the  specific  targets 
under  each  of  the  three  factors  (i.e.,  the 
amount  of  the  increase  in  earnings  per  share, 
the  reduction  in  costs,  and  the  amount  of 
sales)  that  must  be  met  in  order  for  the 
executives  to  receive  a  bonus.  Under  the 
terms  of  the  plan,  the  compensation 
committee  retains  the  discretion  to  determine 
whether  a  bonus  will  be  paid  under  any  one 
of  the  goals.  The  temu  of  the  plan  also 
specify  that  no  executive  may  receive  a 
bonus  in  excess  of  SI  ,500,000  for  any  3-year 
period.  To  satisfy  the  requirements  of  this 
paragraph  (e)(4).  Corporation  Y  obtains 
shareholder  approval  of  the  plan  at  its  1995 


annual  shareholder  meeting.  In  the  proxy 
statement  issued  to  shareholders, 
Corporation  Y  need  not  disclose  to 
shareholders  the  specific  targets  that  are  set 
by  the  compensation  committee.  However, 
Corporation  Y  must  disclose  that  bonuses  are 
paid  on  the  basis  of  earnings  per  share, 
reductions  in  costs,  and  increases  in  sales  of 
specified  divisions.  Corporation  Y  also  must 
disclose  the  maximum  amount  of 
compensation  that  any  executive  may  receive 
under  the  plan  is  $1,500,000  per  3-year 
period.  Unless  changes  in  the  material  terms 
of  the  plan  are  made  earlier.  Corporation  Y 
need  not  disclose  the  material  terms  of  the 
plan  to  the  shareholders  and  obtain  their 
reapproval  until  the  first  shareholders' 
meeting  held  in  2000. 

Example  4.  The  same  facts  as  in  Example 
3,  except  that  prior  to  the  beginning  of  the 
second  3-year  i)€riod,  the  compensation 
committee  determines  that  different  targets 
will  be  set  under  the  plan  for  that  period 
with  regard  to  all  three  of  the  performance 
criteria  (i.e.,  earnings  per  share,  reductions  m 
costs,  and  increases  in  sales).  In  addition,  the 
compensation  committee  raises  the 
maximum  dollar  amount  that  can  be  paid 
under  the  plan  for  a  3ryear  period  to 
$2,000,000.  The  increase  in  the  maximum 
dollar  amount  of  compensation  under  the 
plan  is  a  changed  material  tenn.  Thus,  to 
satisfy  the  requirements  of  this  paragraph 
(e)(4).  Corporation  Y  must  disclose  to  and 
obtain  approval  by  the  shareholders  of  the 
plan  as  amended. 

Example  5.  In  1998,  Corporation  Z 
establishes  a  plan  under  which  a  specified 
group  of  executives  will  receive  a  cash  bonus 
not  to  exceed  $750,000  each  if  a  new  product 
that  has  been  in  development  Is  completed 
and  ready  for  sale  to  customers  by  January  1, 
2000.  AlUiough  the  completion  of  the  new 
product  is  a  material  term  of  the  performance 
goal  under  this  paragraph  (e)(4),  the 
compensation  committee  determines  that  the 
disclosure  to  shareholders  of  the  performance 
goal  would  adversely  affect  Corporation  Z 
because  its  competitors  would  be  made 
aware  of  the  existence  and  timing  of  its  new 
product.  In  this  case,  the  requirements  of  this 
paragraph  (e)(4)  are  satisfied  if  all  other 
material  terms,  including  the  maximum 
amount  of  compensation,  are  disclosed  and 
the  disclosure  affirmatively  states  that  the 
terms  of  the  performance  goal  are  not  being 
disclosed  because  the  compensation 
committee  has  determined  that  those  terms 
include  confidential  information,  the 
disclosure  of  which  would  adversely  affect 
Corporation  Z. 

(5)  Compensation  committee 
certification.  The  compensation 
committee  must  certify  in  writing  prior 
to  payment  of  the  compensation  that  the 
performance  goals  and  any  other 
material  terms  were  in  fact  satisfied.  For 
this  purpose,  approved  minutes  of  the 
compensation  committee  meeting  in 
which  the  certification  is  made  are 
treated  as  a  written  certification. 
Certification  by  the  compensation 
committee  is  not  required  for 
compensation  that  is  attributable  solely 
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to  the  increase  in  the  stock  of  the 
publicly  held  corporation. 

(f)  Privately  held  companies  that 
become  publicly  held.  In  the  case  of  a 
corporation  that  was  not  publicly  held 
for  the  entire  taxable  year,  the  deduction 
limit  of  paragraph  (b)  of  this  section 
does  not  apply  to  any  compensation 
plan  or  agreement  that  existed  during 
the  period  in  which  the  corporation  was 
not  publicly  held,  to  the  extent  that  the 
prospectus  accompanying  the  initial 
public  offering  disclosed  information 
concerning  those  plans  or  agreements 
that  satisfied  all  applicable  securities 
laws  then  in  effect.  However,  this 
paragraph  (f)  shall  not  apply  to  the 
extent  tnat  a  plan  or  agreement  is 
materially  modified  as  described  in 
paragraph  (h)(l)(iii)  of  this  section. 

(g)  Coordination  with  disallowed 
excess  parachute  payments.  The 
$1,000,000  limitation  in  paragraph  (b)  of 
this  section  is  reduced  (but  not  below 
zero)  by  the  amount  (if  any)  that  would 
have  been  included  in  the  compensation 
of  the  covered  employee  for  the  taxable 
year  but  for  being  disallowed  by  reason 
of  section  280G.  For  example,  assume 
that  diiring  a  taxable  year  a  corporation 
pays  $1,500,000  to  a  covered  employee 
and  no  portion  satisfies  the  exception  in 
paragraph  (d)  of  this  section  for 
commissions  or  paragraph  (e)  of  this 
section  for  qualified  performance-based 
compensation.  Of  the  $1,500,000, 
$600,000  is  an  excess  parachute 
payment,  as  defined  in  section 
280G(b)(l)  and  is  disallowed  by  reason 
of  that  section.  Because  the  excess 
parachute  payment  reduces  the 
limitation  of  paragraph  (b)  of  this 
section,  the  corporation  can  deduct 
$400,000.  and  $500,000  of  the  otherwise 
deductible  amount  is  nondeductible  by 
reason  of  section  162(m). 

(h)  TYonsftion  rules— (\) 
Compensation  payable  under  a  written 
binding  contract  which  was  in  effect  on 
February  17.  1993— {i]  General  rule.  The 
deduction  hmit  of  paragraph  (b)  of  this 
section  does  not  apply  to  any 
compensation  payable  imder  a  written 
binding  contract  that  was  in  effect  on 
February  17,  1993.  The  preceding 
sentence  does  not  apply  unless,  under 
anplicd)le  state  law,  the  corporation  is 
obligated  to  pay  the  compensation  if  the 
employee  performs  services.  However, 
the  deduction  limit  of  paragraph  (b)  of 
this  section  does  apply  to  ■  contract  that 
is  renewed  after  February  17. 1993.  A 
written  binding  contract  that  is 
terminable  or  cancelable  by  the 
corpoiatioo  after  February  17, 1993. 
without  the  employee's  consent  is 
treated  as  a  new  contract  as  of  the  date 
that  any  such  termination  or 
cuicalbtion.  if  made,  would  be 


effective.  Thus,  for  example,  if  the  terms 
of  a  contract  provide  that  it  will  be 
automatically  renewed  as  of  a  certain 
date  imless  either  the  corporation  or  the 
employee  gives  notice  of  termination  of 
the  contract  at  least  30  days  before  that 
date,  the  contract  is  treated  as  a  new 
contract  as  of  the  date  that  termination 
would  be  efiiactive  if  that  notice  were 
given.  Similarly,  for  example,  if  the 
terms  of  a  contract  provide  that  the 
contract  wall  be  terminated  or  canceled 
as  of  a  certain  date  unless  either  the 
corporation  at  the  employee  elects  to 
renew  within  30  days  of  that  date,  the 
contract  is  treated  as  renewed  by  the 
corporation  as  of  that  date.  A  contract  is 
not  treated  as  terminable  or  cancelable 
if  It  can  be  terminated  or  canceled  only 
by  terminating  the  employment 
relationship  of  the  employee. 

(ii)  Compensation  payable  under  a 
plan  or  arrangement.  If  a  compensation 
plan  or  arrangement  meets  the 
requirements  of  paragraph  (hKlKi)  of 
this  section,  the  compensation  paid  to 
an  employee  pursuant  to  the  plan  or 
arrangement  will  not  be  subject  to  the 
deduction  limit  of  paragraph  (b)  of  this 
section  even  though  the  employee  was 
not  eligible  to  participate  in  the  plan  as 
of  February  17. 1993.  However,  me 
preceding  sentence  does  not  apply 
imless  the  employee  was  employed  on 
February  17, 1993,  by  the  corporation 
that  maintained  the  plan  or 
arrangement,  or  the  employee  had  the 
right  to  participate  in  the  plan  or 
arrangement  imder  a  written  binding 
contract  as  of  that<late. 

(iii)  Material  modifications— {A) 
Paragraoh  (h)(l)(i)  of  this  section  will 
not  apply  to  any  written  binding 
contract  that  is  materially  modified.  A 
material  modification  occurs  when  the 
contract  is  amended  to  increase  the 
amount  of  compensation  payable  to  the 
employee.  If  a  binding  written  contract 
is  materially  modified,  it  is  treated  as  a 
new  contract  entered  into  as  of  the  date 
of  the  material  modification.  Thus, 
amounts  received  by  an  employee  under 
the  contract  prior  to  a  material 
modification  are  not  afiacted.  but 
amounts  received  subsequent  to  the 
material  modification  are  not  treated  as 
paid  under  a  binding,  wTitten  contract 
described  in  paragraph  (h)(l)(i)  of  this 
section. 

(B)  A  modification  of  the  contract  that 
accelerates  the  payment  of 
compensation  will  be  treated  as  a 
material  modification  unless  the  amount 
of  compensation  paid  is  discounted  to 
reasonably  reflect  the  time  value  of 
money.  If  the  contract  is  modified  to 
defer  the  payment  of  compensation,  any 
compensation  paid  in  excess  of  the 
amount  that  was  originally  payable  to 


the  employee  under  the  contract  will 
not  be  treated  as  a  material  modificaticm 
if  the  additional  amount  is  based  on  a 
reasonable  interest  rate. 

(C)  The  adoption  of  a  supplemental 
contract  or  agreement  that  provides  for 
increased  compensation,  or  the  payment 
of  additional  compensation,  is  a 
material  modification  of  a  binding, 
written  contract  where  the  fects  and 
circumstances  show  that  the  additional 
compensation  is  paid  on  the  basis  of 
substantially  the  same  elements  or 
conditions  as  the  compensation  that  is 
otherwise  paid  under  the  written 
binding  contract.  However,  a  material 
modification  of  a  written  binding 
contract  does  not  include  a 
supplemental  payment  that  is  equal  to 
or  less  than  a  reasonable  cost-of-living 
increase  over  the  payment  made  in  the 
preceding  year  under  that  written 
binding  contract.  In  addition,  a 
supplemental  payment  of  compensation 
that  satisfies  the  requirements  of         " 
qualified  performance-based 
comp^isation  in  paragraph  (e)  of  this 
section  will  not  be  treated  as  a  n  terial 
modification. 

(iv)  Examples.  The  following 
examples  illustrate  the  exception  of  this 
paragraph  (h)(1): 

Example  1.  Corporation  X  executed  a  3- 
year  employment  agreement  with  C  on 
February  IS,  1993,  tliat  constitutes  a  written 
binding  contract  under  applicable  state  law. 
The  terms  of  the  agreement  provide  for 
automatic  extension  after  the  3-year  term  tar 
additional  1-year  periods,  unless  the 
corporation  exercises  its  option  to  terminate 
the  contract  within  30  days  of  the  end  of  the 
3-year  term  or,  thereafter,  within  30  days 
before  each  anniversary  date.  Unless 
terminated,  the  contract  is  treated  as  renewed 
on  February  15, 1996,  and  the  deduction 
limit  of  paragraph  (b)  of  tliis  section  applies 
to  payments  under  the  contract  after  that 
date. 

Example  2.  Corporation  Y  executed  a  5- 
year  employment  agreement  with  B  on 
January  1, 1992,  providing  for  a  salary  of 
$900,000  per  year.  Assume  that  this 
agreement  constitutes  a  written  binding 
contract  under  applicable  state  law.  In  1992 
and  1993,  B  receives  the  salary  of  $900,000 
per  year.  In  1994,  Corporation  Y  increases  B's 
salary  with  a  payment  of  $20,000.  The 
$20,000  supplemental  payment  does  not 
constitute  a  material  modification  of  the 
written  binding  contract  because  the  $20,000 
payment  is  less  than  or  equal  to  a  reasonable 
cost-of-living  increase  from  1993.  However, 
the  $20,000  supplemental  payment  is  subject 
to  the  limitation  in  paragraph  (b)  of  tills 
section.  On  January  1, 1995.  Corporation  Y 
increases  B's  salary  to  $1,200,000.  The 
$280,000  supplemental  payment  is  a  material 
modification  of  the  written  binding  contract 
because  the  additional  compensation  is  paid 
on  the  basis  of  substantially  the  same 
elements  or  conditions  as  the  compensation 
that  is  otherwise  paid  under  the  written 
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binding  contnct  and  it  it  greater  than  a 
reasonable,  annual  cost-of-living  increase. 
Because  the  written  binding  contract  is 
materially  modified  as  of  January  1, 1995.  all 
compensation  paid  to  B  in  1995  and 
thereafter  is  subject  to  the  deduction 
limitation  of  section  162(m]. 

Example  3.  Assume  the  same  fects  as  in 
Example  2,  except  that  instead  of  an  Increase 
in  salary,  B  receives  a  restricted  stock  grant 
subject  to  B's  continued  employment  for  the 
balance  of  the  contract  The  restricted  stock 
grant  is  not  a  material  modification  of  the 
binding  written  contract  because  any 
additional  compensation  paid  to  B  under  the 
grant  is  not  paid  on  the  basis  of  substantially 
the  same  elements  and  conditions  as  B's 
salary  because  it  is  based  both  on  the  stock 
price  and  B's  continued  service.  However, 
compensation  attributable  to  the  restricted 
stock  grant  is  subject  to  the  deduction 
limitation  of  section  162(m). 

(2)  Special  transition  rule  for  outside 
directors.  A  director  who  is  a 
disinterested  director  is  treated  as 
satisfying  the  requirements  of  an  outside 
director  under  paragraph  (e)(3)  of  this 
section  until  the  first  meeting  of 
shareholders  at  which  directors  are  to  be 
elected  that  occurs  after  July  1, 1994. 
For  purposes  of  this  paragraph  (h)(2) 
and  paragraph  (h)(3)  of  this  section,  a 
director  is  a  disinterested  director  if  the 

director  is  disinterested  within  the 

meaning  of  Rule  16b-3(c)(2){i).  17  CFR 
240.16b-3(c)(2)(i).  under  the  Exchange 
Act  (including  the  provisions  of  Rule 
16b-3(d)(3),  as  in  effect  on  April  30, 
1991). 

(3)  Special  transition  rule  for 
previously-approved  plans — (i)  In 
general.  Any  compensation  paid  under 
a  plan  or  agreement  approved  by 
shareholders  before  December  20, 1993, 
is  treated  as  satisfying  the  requirements 
of  paragraphs  (e)(3)  and  (e)(4)  of  this 
section,  provided  that  the  directors 
establishing  and  administering  the  plan 
or  agreement  are  disinterested  directors 
and  the  plan  was  approved  by 
shareholders  in  a  maimer  consistent 
with  Rule  16b-3(b),  17  CFR  240.16b- 
3(b)  under  the  Exchange  Act  or  Rule 
16b-3(a).  as  in  effect  on  April  30, 1991. 
In  addition,  for  purposes  of  satisfying 
the  requirements  of  paragraph  (e)(2)(vi) 
of  this  section,  a  plan  or  agreement  is 
treated  as  stating  a  maximum  number  of 

■  shares  with  respect  to  which  an  option 
or  right  may  be  granted  to  any  employee 
if  the  plan  or  agreement  that  was 
approved  by  the  shareholders  provided 
for  an  aggregate  limit  on  the  number  of 
shares  of  employer  stock  with  respect  to 
which  awards  may  be  made  under  the 
plan  or  agreement. 

(ii)  Reliance  period.  The  transition 
rule  provided  in  this  paragraph  (h)(3) 
shall  continue  and  may  be  relied  upon 
\mtil  the  earliest  of— 


(A)  The  expiration  or  material 
modification  of  the  plan  or  aoeement; 

(B)  The  issuance  of  all  employer  stock 
that  has  been  allocated  imder  the  plan; 


or 


(C)  The  first  meeting  of  shareholders 
at  which  directors  are  to  be  elected  that 
occurs  after  December  31, 1996. 

(iii)  Example.  The  following  example 
illustrates  the  application  of  this 
paragraph  (h)(3): 

Example.  Corporation  Z  adopted  a  stock 
option  plan  in  1991.  Pursuant  to  RiJe  16b- 
3  under  the  Exchange  Art.  the  stock  option 
plan  has  been  administered  by  disinterested 
directors  and  was  approved  by  Corporation  Z 
shareholders.  Under  the  terms  of  the  plan, 
shareholder  approval  is  not  required  again 
until  2001.  In  addition,  the  terms  of  the  stock 
option  plan  Include  an  aggregate  limit  on  the 
number  of  shares  available  under  the  plan. 
Option  grants  under  the  Corporation  Z  plan 
are  made  with  an  exercise  price  equal  to  or 
greater  than  the  fair  market  value  of 
Corporation  Z  stock.  Compensation 
attributable  to  the  exercise  of  those  options 
will  be  treated  as  satisfying  the  requirements 
of  paragraph  (e)  of  this  sertion  for  qualified 
performance-based  compensation  until  the 
issuance  of  all  Corporation  Z  stock  that  has 
been  allocated  under  the  plan,  or,  if  earlier, 
the  first  Corporation  Z  shareholder  meeting 
at  which  dirertors  are  to  be  elerted  that 
occurs  after  December  31, 1996. 

(i)  Effective  date.  Section  162(m)  and 
this  section  apply  to  compensation  that 
is  otherwise  deductible  by  the 
corporation  in  a  taxable  year  beginning 
on  or  after  January  1, 1994. 
Margaret  Mifaier  Ridurdaon. 
Commissioner  of  Internal  Revenue. 
(FR  Doc  93-30993  Filed  12-15-93;  3:25  pm] 
WUJNQ  CODE  4a30-«MI 


DEPARTMENT  OF  THE  INTERIOR 

Mineral*  Management  Servica 

30  CFR  Part  253 

OH  Spill  Rnanclal  Reaponalbillty  for 
Offahore  Facllitiea  Including  State 
SutMnerged  Landa  and  Pipellnea 

AGENCY:  Minerals  Management  Service, 

Interior. 

ACTION:  Notice  of  extension  of  public 

comment  period. 

SUMMARY:  This  notice  extends,  by  66 
days,  the  comment  period  for  an 
advance  notice  of  proposed  rulemaking 
(ANPR)  that  the  Minerals  Management 
Service  published  in  the  Federal 
Register  on  August  25, 1993.  The  ANPR 
is  concerned  with  financial 
responsibility  requirements  for  offshore 
facilities  pursuant  to  the  Oil  Pollution 
Act  of  1990.  It  describes  issues  relating 
to  the  development  of  regulations  to 


ensure  that  parties  responsible  for 
o^hore  facilities  have  sufficient 
financial  resources  to  ensure  the 
payment  of  oil-spill  cleanup  costs  and 
associated  damages. 

DATES:  The  comment  period  is  extended 
to  February  28, 1994.  Comments  should 
be  received  or  postmarked  by  that  date. 
ADDRESSES:  Comments  should  be 
mailed  or  hand  delivered  to  the 
Department  of  the  Interior.  Minerals 
Management  Service,  Mail  Stop  4700; 
381  Elden  Street;  Hemdon.  VA  22070- 
4817;  Attention:  John  Mirabella,  Chief, 
Engineering  and  Standards  Branch. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  S.  Cook,  Chief.  Inspection  and 
Enforcement  Branch,  telephone  (703) 
787-1591  or  FAX  (703)  787-1575. 

Dated;  December  15, 1993. 
Thomas  Gemho&r, 

Associate  Director  for  Offshore  hdinerals 

Management. 

(FR  Doc.  93-30961  Filed  12-17-93;  8:45  am) 

MUJNG  CODE  4310-IMMI 


30  CFR  Part  253 

on  Spill  Rnancial  Responaibility  for 
Offahore  Facilitiea  Including  State 
Submerged  Landa  and  Pipelines 

agency:  Minerals  Management  Service. 

Interior. 

action:  Notice  of  public  meeting. 

SUMMARY:  This  notice  aimounces  a 
public  meeting  the  Minerals 
Management  Service  will  conduct  to 
acquire  information  and  data  pertinent 
to  the  development  of  regulations 
implementing  financial  responsibility 
requirements  of  the  Oil  Pollution  Act  of 
1990  (OP A),  An  advance  notice  of 
proposed  rulemaking  on  this  matter  was 
published  in  the  Federal  Register  on 
Augtist  25, 1993.  It  describes  issues 
relating  to  the  development  of 
regulations  to  ensure  that  parties 
responsible  for  o^hore  fecilities  have 
sufficient  financial  resources  to  pay  for 
oil-spill  cleanup,  costs  and  associated 
damages. 

DATES:  The  meeting  is  scheduled  for 
January  11, 1994.  from  8:30  a.m.  to  5 
p.m.,  in  Cleveland,  Ohio.  This  meeting 
will  last  until  all  speakers  have  been 
heard  but  not  later  than  5  p.m. 
ADDRESSES:  The  Marriott  Society  Center, 
127  Public  Square,  Cleveland,  Ohio 
44114,  telephone  (216)  696-9200. 
FOR  FURTHER  INFORMATION  CONTACT:  Jeff 
Zippin,  Chief,  Inspection,  Compliance 
and  Training  Division;  Minerals 
Management  Service;  Mail  Stop  4800; 
381  Elden  Street;  Hemdon,  Virginia 
22070-4817,  telephone  (703)  787-1576. 
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SUPPt£MENTARY  MF0MIA710N:  Interested 
persons  are  invited  to  participate  in 
public  meetings  to  adc&ess  the  following 
issues: 

•  Types  and  locations  of  "ofEshore 
fedlities"  subject  to  OPA  financial 
responsibility  requirements; 

•  Methods  available  to  evidence  OPA 
financial  responsibility; 

•  Interaction  of  States/Territories  and 
Federal  Government  to  enforce  OPA 
financial  responsibility; 

•  Protection  for  the  responsible 
parties,  the  guarantors,  and  other 
financial  participants;  and 

•  Effects  on  the  local  and  national 
economic  conditions  of  OPA  financial 
responsibility  requirements. 

Presentations 

Presentations  by  interested  parties 
should  focus  on  the  following: 

•  Proposals  and  suggestions  for 
addressing  the  financial  responsibility 
requirement. 

•  Economic  impacts  on  affected 
parties  of  the  financial  responsibility 
requirements. 


Registratioii 

There  will  be  no  registration  fee  for 
the  meeting.  Participants  need  not 
register  prior  to  arrival  at  the  meeting. 
However,  prior  notification  to  Richard 
Giangerelll,  Minerals  Management    '> 
Service;  Mail  Stop  4800;  381  Elden 
Street;  Hemdon,  Virginia  22070-4817, 
or  telephone  (703)  787-1574,  FAX  (703) 
787-1599,  is  requested  in  order  to  assess 
the  probable  number  of  participants. 
Seating  is  limited  and  will  be  on  a  first- 
come-first-seated  basis. 

Dated:  December  15, 1993. 

lliomaa  Gemhafcr, 

Associate  Director  for  Offshore  Minerals 
Management. 

[FR  Doc  93-30962  Filed  12-17-93;  8:45  am] 

■UJNQ  COM  43ie-l«-H 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 
[CQOOS-93-023] 

Drawbridge  Operation  Ragulationa; 
Paaa  Manchac,  LA 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  Proposed  Rulemaking. 

SUMMARY:  At  the  request  of  the  Illinois 
Central  Raihoad  (ICRR),  the  Coast  Guard 
is  considering  a  change  to  the  regulation 
governing  the  operation  of  the  baisctUe 
span  bridge  across  Pass  Manchac,  mile 
6.7,  at  Manchac,  Louisiana,  by 


permitting  automated  operation  of  the 
draw.  The  bridge  is  presently  manned 
and  opens  on  signal  at  all  times.  The 
automated  bridge,  as  proposed,  should 
meet  the  reasonable  needs  of  navigation. 
DATES:  Comments  must  be  received  on 
or  before  February  3, 1994. 
ADDRESSES:  Comments  shoxdd  be 
mailed  to  Commander  (ob).  Eighth  Coast 
Guard  District.  501  Magazine  Street, 
New  Orleans,  Louisiana  70130-3396. 
The  comments  and  other  materials 
referenced  in  this  notice  will  be 
available  for  inspection  and  copying  in 
room  1313  at  this  address.  Normal  office 
hours  are  between  8  a.m.  and  3:30  p.m., 
Monday  through  Friday,  except 
holidays.  Comments  may  also  be  hand- 
delivered  to  this  address. 

FOR  FURTHER  tlFORMATION  CONTACT:  Mr. 

John  Wachter,  Bridge  Administration 
Branch,  at  the  address  given  above, 
telephone  (504)  589-2965. 
SUPPt^MENTARY  MF0RMATX)N:  Interested 
persons  are  invited  to  participate  in  this 
proposed  rulemaking  by  submitting 
written  views,  comments,  data  or 
arguments.  Persons  submitting 
comments  shotild  include  their  names 
and  addresses,  identify  the  bridge,  and 
give  reasons  for  concurrence  with  or  any 
recommended  change  in  the  proposal. 
Persons  desiring  acloiowled^ent  that 
their  comments  have  been  received 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Commander,  Eighth  Coast  Guard 
District,  will  evaluate  all 
communications  received  and 
determine  a  course  of  final  action  on 
this  proposal.  The  proposed  regulation 
may  be  changed  in  the  light  of 
comments  received. 

Drafting  Information 

The  drafters  of  this  regulation  are  Mr. 
John  Wachter,  project  officer,  and  CDR 
D.G.  Dickman,  project  attomey. 

Discussion  of  Proposed  Regulation 

Vertical  clearance  of  the  bridge  in  the 
closed  to  navigation  position  is  eight 
feet  above  high  tide.  In  the  open  to 
navigation  position  the  bridge  has  56 
feet  of  vertical  clearance  to  tne  tip  of  the 
bascule  for  approximately  one-half  of 
the  85  feet  of  horizontal  clearance,  and 
uinlimited  clearance  for  the  rest  of  the 
channel.  Navigation  through  the  bridge 
consists  of  a  few  tugs  with  tows,  work 
boats,  fishing  vessels  and  recreational 
craft  Twelve  to  sixteen  trains  cross  the 
bridge  in  a  24-hour  period,  many  of 
these  duriag  late  night  or  early  moming 
hours  when  there  is  very  little,  if  any, 
navigation  transiting  the  bridge.  If  the 
proposed  regxilation  is  approved,  the 
bridge  draw  will  be  operated  by 


electrical  automation,  with  no 
bridgetender  on  the  bridge.  The  list  of 
equipment  to  be  used  to  operate  the 
proposed  system  is  as  follows: 
Marine  radio  system 
Photoelectric  (infra-red)  boat  detection 

sj^em 
Clc«ed-circuit  television  system — 

minimum  of  four  cameras 
Intrusion  detection  system 
PA/Talk-back  system 

Federalism  Implications 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  rulemaking  does  not  have 
sufficient  federalism  impUcations  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Economic  Assessmmt  and  Certification 

This  proposal  is  not  considered  a 
significant  regulatory  action  imder      ■» 
ExBCutive  Order  12866  and  is  not 
significant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034:  February  26, 
1979). 

The  economic  impact  of  this  proposal 
is  expected  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 
The  basis  for  this  conclusion  is  that  after 
installation  of  the  fully  automated 
system  there  will  be  no  inconvenience 
to  vessels  using  the  waterway.  Since  the 
economic  impact  of  this  proposal  is 
expected  to  be  minimal,  the  Coast  Guard 
certifies  that,  if  adopted,  it  wiU  not  have 
a  significant  economic  impact  an  a 
substantial  niunber  of  small  entities. 

EnTironmoital  Impact 

This  rulemaking  has  been  thoroughly 
reviewed  by  the  Coast  Guard  and  it  has 
been  determined  to  be  categorically 
excluded  from  further  environmental 
documentation  in  accordance  with 
section  2.B.2.g.S  of  Commandant 
Instruction  M16475.1B.  A  Categorical 
Exclusion  Determination  statement  has 
been  prepared  and  placed  in  the 
rulemaking  document 

list  of  Subjects  in  33  CFR  Part  117 

Bridges. 
Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  part  117 
of  title  33,  Code  of  Federal  Reguktfons, 
as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 
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Authoritj:  33  VS.C.  490: 49  CFR  1.46;  33 
CFR  l.(»-l(g). 

2.  A  new  tection  117.484  is  added  to 
read  as  follows: 

1117.484    Pasaltanchac 

The  draw  of  the  Illinois  Central 
Railroad  automated  bridge,  mile  6.7.  at 
Manchac,  operates  as  follows: 

(a)  The  draw  is  not  constantly 
manned  and  the  bridge  will  normally  be 
maintained  in  the  open  position, 
providing  56  feet  vertical  clearance 
above  mean  high  tide  to  the  raised  tip 
of  the  bascule  span  for  one-half  the 
channel,  and  imbmited  vertical 
clearance  tor  the  other  half. 

(b)  RR  track  circmts  will  detect  an 
approaching  train  and  initiate  bridge 
closing  warning  broedcasts  over  marine 
radio  and  over  the  PA  system  six  (6) 
minutes  in  advance  of  the  train  arrival. 
Navigation  channel  warning  lights  will 
be  Ut,  and  photoelectric  (infrared)  boat 
detectors  will  monitor  the  waterway  by 
closed-drcuit  TV  (CXnV)  cameras. 

(c)  Activation  of  the  warning 
broadcasts  also  activates  a  marine  radio 
monitor  in  the  Mays  Yard  (New  Orleans 
switch  yard).  The  yardmaster  wall 
conmtuously  monitor  marine  radio 
broadcasts  24  hours  a  day  on  the  normal 
and  emergency  marine  radio  channels, 
and  throughout  the  warning  period  and 
at  all  times  that  the  bridge  is  closed.  The 
yardmaster  will  communicate  with 
waterway  users  via  the  marine  radio,  if 
necessary. 

(d)  At  the  end  of  the  warning  period, 
if  no  vessels  have  been  detected  by  the 
boat  detectors,  and  no  interruptions 
have  been  performed  by  the  yardmaster 
based  on  his  monitoring  of  the  marine 
radio  and  the  CCTV,  the  bridge  lowering 
sequence  vtdll  automatically  proceed. 

(e)  Upon  passage  of  the  train,  the 
bridge  will  automatically  open.  RR  track 
circuits  will  initiate  the  automatic 
bridge  opening  and  closing  sequences. 
(Estimated  duration  that  the  bridge  will 
remain  closed  for  passage  of  rail  traffic 
is  10  to  12  minutes.)  The  bridge  will 
also  be  manually  operable  from  two 
locked  trackside  control  locations  (key 
releases)  on  the  approach  spans,  one  on 
each  side  of  the  movable  span. 

(f)  The  yardmaster  will  be  provided 
with  a  remote  Emergency  Stop  button 
which,  if  pressed,  will  stop  the  bridge 
operation,  interrupt  the  lowering 
sequence,  and  immediately  return  the 
bridge  to  the  open  position.  The 
yardmaster  will  utilize  this  control 
feature  in  the  event  a  vessel  operator 
issues  an  urgent  radio  call  to  keep  the 
waterway  open  for  immediate  passage  of 
the  vessel. 


Dated:  DecemlMr  3, 1993. 
JCCard. 

Rear  Admiral.  U.S.  Coast  Guard,  Commander, 
Eighth  Coast  Caard  District 
(FR  Doc  93-30979  Filed  12-17-93:  8:45  am] 
MUMC  COOK  4ei»-U-M 


33  CFR  Part  117 
(CQD(»-«3-02t] 

Drawbridga  Operation  Reguiationa; 
Dea  Allemanda  Bayou,  LA 

agency:  Coast  Guard,  DOT.  "* 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  At  the  request  of  the  Southern 
Pacific  T.'ansportation  Company  (SPTC), 
the  Coast  Guard  is  considering  a  change 
to  the  regulation  governing  the 
operation  of  the  SPTC  swing  span 
railroad  bridge  acjcss  Des  Allemands 
Bayou,  mile  14.0,  at  Des  Allemands,  St. 
Charles  Parish.  Lomsiana.  The  new 
proposed  regulation  would  require  four 
hours  advance  notice  for  an  opening  of 
the  draw  on  weekends,  and  from  3  p.m. 
to  7  a.m.  Monday  through  Friday. 
Presently,  the  draw  opens  on  signal  at 
all  times.  This  action  vrill  provide  relief 
to  the  bridge  owner  and  should  still 
provide  for  the  reasonable  needs  of 
navigation. 

DATES:  Comments  must  be  received  on 
or  before  February  3. 1994. 
ADDRESSES:  Comments  should  be 
mailed  to  Commander  (ob).  Eighth  Coast 
Guard  District,  501  Magazine  Street, 
New  Orleans,  Louisiana  70130-3396. 
The  Comments  and  other  materials 
referenced  in  this  notice  will  be 
available  for  inspection  and  copying  in 
room  1313  at  this  address.  Normal  office 
hours  are  between  8  a.m.  and  3:30  p.m., 
Monday  through  Friday,  except 
holidays.  Comments  may  also  be  hand- 
delivered  to  this  address. 
FOn  FURTHEB  INFORMATION  CONTACT:  Mr. 
John  Wachter,  Bridge  Administration 
Branch,  at  the  address  given  above, 
telephone  (504)  589-2965. 
SUPPLEMENTARY  MFORMATION:  Interested 
persons  are  invited  to  participate  in  this 
proposed  rulemaking  by  submitting 
written  views,  comments,  data  or 
arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  the  bridge,  and 
give  reas(ms  for  concurrence  with  or  any 
recommended  change  in  the  proposal. 
Persons  desiring  aclaiowledgment  that 
their  comments  have  been  received 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Commander.  Eighth  Coast  Guard 
District,  will  evaluate  ell 
commimicatlons  received  and 


determine  a  course  of  final  action  on 
this  proposal.  The  proposed  regulation 
may  he  changed  in  the  Ught  of 
comments  received. 

Drafting  Information 

The  drafters  of  this  regulation  are  Mr. 
John  Wachter,  project  officer,  and  CDR 
D.  G.  Dickman,  project  attorney. 

Discussion  of  Proposed  Regulation 

Vertical  clearance  of  the  bridge  in  the 
closed  to  navigation  position  is  3  feet 
above  high  tide  and  7  feet  above  low 
tide.  Navigation  through  the  bridge 
consists  of  barge  tows,  commercial 
fishing  boats,  and  recreational  fishing 
vessels.  Data  previously  submitted  by 
the  Louisiana  Department  of 
Transportation  for  the  Route  LA  631 
bridge,  which  is  adjacent  to  the  railroad 
bridge,  show  that  during  the  one  year 
period  beginning  April  1991  and  ending 
March  31, 1992  the  monthly  average 
was  13  openings  (approximately  one 
opening  every  three  days).  SPTC  records 
show  that  there  are  currently  only  six 
navigational  openings  per  month.  There 
are  eight  train  crossings  on  the  bridge 
each  day. 

Considering  the  few  vessels  that  pass 
the  bridge,  the  Coast  Guard  feels  that 
vessel  operators  should  be  able  to  give 
the  bridge  owner  four  hours  notice  for 
a  bridge  opening  during  the  proposed 
closure  times  with  little  or  no  expense 
or  inconvenience  to  themselves.  The 
number  to  call  for  an  opening  of  the 
draw  is  1-800-733-6950. 

Although  the  adjacent  State  Route  LA 
631  bridge  is  required  to  open  on  four 
hours  notice  at  all  times,  SPTC  wishes 
to  retain  a  bridge  tender  on  its  bridge  on 
weekdays  from  7  a.m.  to  3  p.m. 

Federalism  Implications 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
the  proposed  rulemaking  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Economic  Assessment  and  Certification 

This  proposal  is  not  considered  a 
significant  regulatory  action  under 
Executive  Order  12866  and  is  not 
significant  imder  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  26, 
1979). 

The  economic  impact  of  this  proposal 
is  expected  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 
The  basis  for  this  conclusion  is  that 
during  the  proposed  regulated  periods 
there  will  be  very  little  or  no 
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inconvenience  to  vessels  using  the 
waterway.  In  addition,  mariners 
requiring  the  bridge  openings  are  repeat 
users  of  the  waterway  and  giving  the 
bridge  owner  advance  notice  during  the 
proposed  times  should  involve  little  or 
no  additional  expense  to  them.  Since 
the  economic  impact  of  this  proposal  is 
expected  to  be  minimal,  the  Coast  Guard 
certifies  that,  if  adopted,  it  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 


33  CFR  Part  117 
(CGD  08-93-024] 

Orawt>ridge  Operation  Regulatlona; 
Lower  Grand  River.  LA 

AGENCY:  Coast  Guard,  DOT, 

ACTION:  Notice  of  proposed  rulemaking. 


Enriroiunmital  Impact 

This  proposed  rulemaking  has  been 
thoroughly  reviewed  by  the  Coast  Guard 
and  it  has  been  determined  to  be 
categorically  excluded  bom  further 
environmental  doamientation  in 
accordance  with  section  2.B.2.g.5  of 
Commandant  Instruction  M16475.1B.  A 
Categorical  Exclusion  Determination 
statement  has  been  prepared  and  placed 
in  the  rulemaking  document. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  part  117 
of  title  33,  Code  of  Federal  RegulaUons. 
as  follows:  • 

PART  1 1 7— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C  499: 49  CFR  1.46;  33 
CFR  J.05-l(g). 

2.  Section  117.439  is  revised  to  read 
as  follows: 

1117.439    Daa  AllMnand*  Bayou. 

(a)  The  draw  of  the  S631  bridge,  mile 
13.9  at  Des  Allemands,  shall  open  on 
signal  if  at  least  four  hours'  notice  is 
given. 

(b)  The  draw  of  the  Southern  Pacific 
RR.  bridge,  mile  14.0,  shall  open  on 
signal  Monday  through  Friday  from  7 
a.m.  to  3  p.m.  At  all  other  Umes  the 
draw  shall  open  on  signal  if  at  least  4 
hours'  notice  is  given. 

Dated:  December  3, 1993. 
J-CCord. 

Rear  Admiral.  U.S.  Coast  Guard.  Commander. 
Eighth  Coast  Guard  District 
(FR  Doc  93-30980  Filed  12-17-93;  8:45  am) 
BiujNa  coot  4eie-i4-M 


SUMMARY:  At  the  reouest  of  the  Iberville 
Parish  School  Board,  the  Coast  Guard  is 
considering  a  change  to  the  regulation 
governing  the  operation  of  the  swing 
span  bridge  on  LA  77  across  the  Lower 
Grand  River  (Latracoastal  Waterway. 
Morgan  Qty  to  Port  Allen,  Alternate 
Route),  mile  47.0  at  Grosse  Tete, 
Iberville  Parish.  Louisiana.  The 
requested  regulation  would  merely 
revise  the  present  afternoon  closure 
period  by  thirty  (30)  minutes  to  permit 
the  draw  to  remain  closed  to  navigation 
from  6  a.m.  to  7:30  a.m.  and  fitjm  2:30 
p.m.  to  4  p.m.  on  weekdays  only,  except 
holidays,  and  only  during  the  taonlhs 
when  local  schools  are  in  session.  The 
primary  piupose  of  this  requested 
regulation  is  to  provide  school  bus 
traffic  undelayed  use  of  the  bridge  to 
serve  a  new  school  location  during  the 
school  year.  Presently,  the  draw  opens 
on  signal  at  all  times,  except  that  the 
draw  remains  closed  for  passage  of 
school  buses  from  6  a.m.  to  7:30  a.m. 
and  from  3  p.m.  to  4:30  p.m.  on 
weekdays  only,  except  holidays,  and 
only  during  the  months  when  local 
schools  are  in  session. 

This  action  will  accommodate  the 
needs  of  local  school  bus  traffic  and 
should  still  provide  for  the  reasonable 
needs  of  navigation. 
DATES:  Comments  must  be  received  on 
or  before  February  3. 1994. 
ADDRESSES:  Comments  should  be 
mailed  to  Commander  (ob),  Eighth  Coast 
Guard  District,  501  Magazine  Street. 
New  Orleans,  Lomsiana  70130-3396. 
The  comments  and  other  materials 
referenced  in  this  notice  will  be 
available  for  inspection  and  copying  in 
room  1313  at  this  address.  Normal  office 
hours  are  between  8  a.m.  and  3:30  p.m.. 
Monday  through  Friday,  except 
holidays.  Comments  may  also  be  hand- 
delivered  to  this  address. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  John  Wachter,  Bridge 
Administration  Branch,  at  the  address 
given  above,  telephone  (504)  589-2965. 
SUPPtiMENTARY  INFORMATION:  Interested 
persons  are  invited  to  participate  in  this 
proposed  rulemaking  by  submitting 
written  views,  comments,  data  or 
arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  the  bridge,  and 
give  reasons  for  concurrence  with  or  any 


recommended  change  in  the  proposal. 
Persons  desiring  acknowledigjnent  that 
their  comments  have  been  received 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Commander,  Eighth  Coast  Guard 
District,  will  evaluate  all 
commimicatlons  received  and 
determine  a  course  of  final  action  on 
this  proposal.  The  proposed  regulation 
may  be  changed  in  the  light  of 
comments  received. 

Drafting  Information 

The  drafters  of  this  regulation  are  Mr. 
John  Wachter.  project  officer,  and  CDR 
D.G.  Dickman.  project  attorney. 

Discussion  of  Proposed  Regulation 

Vertical  clearance  of  the  draw  in  the 
closed  position  is  2  feet  above  high  tide. 
Navigation  through  the  bridge  consists 
of  tugs  with  tows,  commercial  fishing 
vessels  and  recreational  crafl.  Data 
previously  submitted  by  Louisiana 
Department  of  Transportation  show' that 
torn  6  a.m.  to  7:30  a.m.  and  fit)m  2:30 
p.m.  to  4  p.m..  Monday  through  Friday, 
about  1.5  vessels  pass  the  bridge  daily 
during  each  proposed  regulated  period. 
Due  to  the  final  phase  of  a  parish-wide 
school  consolidation  and  renovation 
project  being  completed  this  summer. 
two  old  schools  have  been  closed  and 
the  students  and  school  personnel  who 
attended  those  schools  have  been 
moved  to  a  new  facility.  This  move  has 
made  it  necessary  to  modify  the  school 
dismissal  times.  The  high  school 
students  will  be  dismissed  thirty.  (30) 
minutes  earlier  than  in  the  past.  In  order 
to  accommodate  the  new  school 
schedule  it  is  necessary  to  adjust  the 
afternoon  bridge  closure  to  navigation  to 
2:30  p.m.  to  4  p.m.  in  lieu  of  3  p.m.  to 
4:30  p.m.  The  present  morning  closure 
from  6  a.m.  to  7:30  a.m.  wiU  remain  the 
same.  The  Coast  Guard  fiaels  that  vessel 
operators  can  easily  become  accustomed 
to  the  new  scheduled  closure  and  since 
only  the  afternoon  closure  has  been 
moved  up  by  thirty  (30)  minutes,  they 
will  be  able  to  adjust  their  arrival  at  the 
bridge  to  avoid  the  new  closure  period 
with  little  or  no  inconvenience  or 
additional  expense  to  themselves.  This 
new  regulation  will  become  effective 
immediately  upon  Coast  Guard  Final 
Rule  publication  and  annually  from 
about  August  15  (first  day  of  the  school 
year)  until  about  June  5  (last  day  of  the 
school  year).  During  the  summer,, 
months,  the  regulation  would  not  be  in 
effect.  The  proposed  regulation  will  be 
of  great  benefit  to  the  local  schools,  the 
school  bus  operators,  the  children  that 
ride  the  buses  to  and  bom  the  schools, 
and  should  have  no  significant  Impact 
on  navigation. 
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Federalism  Implications 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  rulemaking  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Economic  Assestment  and  Certification 

This  proposal  is  not  considered  a 
significant  regulatory  action  imder 
Executive  Order  12866  and  is  not 
significant  iinder  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034:  February  26, 
1979). 

The  economic  impact  of  this  proposal 
is  expected  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 
The  basis  for  this  conclusion  is  that, 
during  the  proposed  regulated  periods, 
there  will  be  very  little  inconvenience  to 
vessels  using  the  waterway.  In  addition, 
mariners  requiring  the  bridge  openings 
are  repeat  users  of  the  waterway  and 
scheduling  their  arrivals  to  avoid  the 
proposed  regulated  periods  should 
involve  little  or  no  additional  expense 
to  thei^  Since  the  economic  impact  of 
this  proposal  is  expected  to  be  minimal, 
the  Coast  Guard  certifies  that,  if 
adopted,  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Environmental  Impact 

This  rulemaking  has  been  thoroughly 
reviewed  by  the  Coast  Guard  and  it  has 
been  determined  to  be  categorically 
excluded  from  further  environmental 
documentation  in  accordance  with 
section  2.B.2.g.5  of  Commandant 
Instruction  M16475.1B.  A  Categorical 
Exclusion  Determination  statement  has 
been  prepared  and  placed  in  the 
rulemaking  document. 

List  of  Subiects  in  33  CFR  Part  117 

Bridges. 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  part  117 
of  title  33,  Code  of  Federal  Regulations, 
as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C  499;  49  CFR  1.46;  33 
CFR  1.05-l(g). 

2.  In  section  117.478  paragraph  (b)  is 
revised  to  read  as  follows: 


f117.47S    Lower  QrandRlvar. 

(b)  The  draw  of  the  LA  77  bridge,  mile 
47.0  (Alternate  Route)  at  Grosse  Tete, 
shall  open  on  signal:  except  that,  from 
about  August  15  to  about  June  5  (the 
school  year),  the  draw  need  not  be 
opened  fi'om  6  a.m.  to  7:30  a.m.  and 
bom  2:30  p.m.  to  4  p.m.,  Monday 
through  Friday  except  holidays.  The 
draw  shall  open  on  signal  at  any  time 
for  an  emergency  aboard  a  vessel. 
•        •        •        •        • 

Dated:  December  3. 1993.  ., 

I.CCard. 

Rear  Admiral,  U.S.  Coast  Guard,  Coaunander, 
Eighth  Coast  Guard  District. 
(FR  Dcx:.  93-30981  Filed  12-17-93;  8:45  am] 
BlUJNa  coot  «10-14-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[OAQPS  C A  38-14-6102;  FRL-4S1S~4] 

Approval  and  Promulgation  of 
Implementation  Plana;  Callfomla  State 
Implementation  Plan  Revision;  Ventura 
County  Air  Pollution  Control  District 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  California  State 
Implementation  Plan  (SIP)  adopted  by 
the  Ventura  County  Air  Pollution 
Control  District  (VCAPCD)  on  July  16, 
1991  and  June  16, 1992.  The  California 
Air  Resources  Board  (GARB)  submitted 
these  revisions  to  EPA  on  October  25,     ' 
1991  and  September  14, 1992.  The 
revisions  concern  the  following  rules 
from  the  VCAPCD:  Rule  62.6,  Ethylene 
Oxide-Sterilization  and  Aeration;  Rule 
71.1.  Crude  Oil  Production  and 
Separation;  and  Rule  71.3,  Transfer  of 
Reactive  Organic  Compound  Liquids. 
Rule  62.6  controls  emissions  of  ethylene 
oxide,  a  volatile  organic  compound 
(VOC),  from  hospital  sterihzers,  while 
Rules  71.1  and  71.3  conti-ol  VOC 
emissions  associated  with  petroleum 
production,  processing,  storage  and 
transfer.  The  intended  effect  of 
proposing  approval  of  these  rules  is  to 
regulate  emissions  of  VOCs  in 
accordance  with  the  requirements  of  the 
Clean  Air  Act,  as  amended  in  1990 
(CAA  or  the  Act).  EPA's  final  action  on 
this  notice  of  proposed  rulemaking 
(NPR)  will  incorporate  these  rules  into 
the  federally  approved  SIP.  EPA  has 
evaluated  these  rules  and  is  proposing 
to  approve  them  imder  provisions  of  the 


CAA  regarding  EPA  action  on  SIP 
submittals,  SIPs  for  national  primary 
and  secondary  ambient  air  quality 
standards  and  plan  requirements  for 
nonattainment  areas. 
DATES:  Comments  must  be  received  on 
or  before  January  19, 1994. 
ADDRESSES:  Comments  may  be  mailed 
to:  Daniel  A.  Meer,  Rulemaking  Section 
n  (A-5-3),  Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency. 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105 

Copies  of  the  rule  revisions  and  EPA's 
evaluation  report  of  the  rules  are 
available  for  public  inspection  at  EPA's 
Region  IX  office  during  normal  business 
hours.  Copies  of  the  submitted  rule 
revisions  are  also  available  for 
inspection  at  the  following  locations: 

California  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section,  2020  "L"  Street, 
Sacramento.  CA  95814. 

Ventura  County  Air  Pollution  Control 
District.  702  County  Square  Drive, 
Ventura,  California  93003. 
FOR  FURTHER  INFORMATION  CONTACT:  Mae 
Wang,  Rulemaking  Section  II  (A-5-3), 
Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX.  75  Hawthorne  Street,  San 
Francisco,  CA  94105,  Telephone:  (415) 
744-1200. 
SUPPt^MENTARY  INFORMATION: 

Background 

On  March  3, 1978,  EPA  promulgated 
a  list  of  ozone  nonattainment  areas 
under  the  provisions  of  the  Clean  Air 
Act,  as  amended  in  1977  (1977  CAA  or 
pre-amended  Act),  that  included  the 
Ventura  County  Area.  43  FR  8964.  40 
CFR  81.305.  Because  this  area  was 
unable  to  meet  the  statutory  attainment 
date  of  December  31, 1982,  California 
requested  under  section  172(a)(2),  and 
EPA  approved,  an  extension  of  the 
attainment  date  to  December  31. 1987. 
40  CFR  52.238.  On  May  26. 1988,  EPA 
notified  the  Governor  of  California, 
pursuant  to  section  110(a)(2)(H)  of  the 
pre-amended  Act,  that  the  above 
District's  portions  of  the  Cahfomia  SIP 
were  inadequate  to  attain  and  maintain 
the  ozone  standard  and  requested  that 
deficiencies  in  the  existing  SIP  be 
corrected  (EPA's  SIP-Call).  On 
November  15, 1990,  the  Clean  Air  Act 
Amendments  of  1990  were  enacted. 
Public  Law  101-549, 104  Stat.  2399. 
codified  at  42  U.S.C.  7401-7671q.  In 
amended  section  182(a)(2)(A)  of  the 
CAA.  Congress  statutorily  adopted  the 
requirement  that  nonattainment  areas 
fix  their  deficient  reasonably  available 
control  technology  (RACT)  rules  for 
ozone  and  established  a  deadline  of  May 
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15, 1991  for  states  to  submit  corrections 
of  those  deficiencies. 

Section  182(a)(2)(A)  appUes  to  ai«as 
designated  as  nonattainment  prior  to 
enactment  of  the  amendments  and 
classified  as  marginal  or  above  as  of  the 
date  of  enactment.  It  requires  such  areas 
to  adopt  and  correct  RACT  rules 
pursuant  to  pre  amended  section  172(b) 
as  interpreted  in  pre-amendment 
guidance,  i  EPA's  SIP-Call  used  that 
guidance  to  Indicate  the  necessary 
corrections  for  specific  nonattainment 
areas.  The  Ventura  County  Area  is 
classified  as  severe  Z;  therefore,  this  area 
was  subject  to  the  RACT  fix-up 
requirement  and  the  May  15, 1991 
deadline. 

The  State  of  California  submitted 
many  revised  rules  for  incorporation 
into  its  SIP  on  October  25, 1991  and 
September  14. 1992,  including  the  rules 
being  acted  on  in  tiiis  document  This 
document  addresses  EPA's  proposed 
action  for  tiie  following  VCAPCD  rules- 
Rule  62.6.  Ethylene  Oxide-SteriUzation 
and  Aeration;  Rule  71.1.  Crude  Oil 
Production  and  Separation;  and  Rule 
71.3.  Transfer  of  Reactive  Organic 
Compound  Liquids.  Submitted  Rule 
62.6  was  found  to  be  complete  on 
December  18. 1991.  and  Rules  71.1  and 
71.3  were  found  to  be  complete  on 
November  20, 1992  pursuant  to  EPA's 
completeness  criteria  that  are  set  forth 
in  40  CFR  part  51,  appendix  V  3  and  are 
be^  proposed  for  approval  into  tiie 

Rule  62.6  controls  emissions  of 
ethylene  oxide,  a  VOC.  from  hospital 
sterilizers.  Rule  71.1  controls  VOC 
emissions  during  production,  storage, 
processing  and  separation  of  crude  oil 
and  natural  gas  prior  to  custody  ti^nsfer. 
and  Rule  71.3  contit)ls  VOC  emissions 
during  ti-ansfer  operations  of  reactive 
organic  compound  Uquids.  VOCs 
contribute  to  the  production  of  ground 
level  ozone  and  smog.  The  rules  were 
adopted  as  part  of  the  Distilct's  efforts 
to  achieve  the  National  Ambient  Air 
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'  Among  otkar  thing*,  the  pre-amentfanent 
guidaaoB  coMUts  of  those  portioas  of  the  proposed 
po«t-l987  ozone  and  carbon  monoxide  pohcv  that 
concern  RACT.  52  FR  45044  (November  24  I9«7l; 
I«ue»  Relating  to  VOC  Regulation  CutpoiAts 
Oeflaenaes.  and  Deviationa,  QarificaUon  to 
1^''?"°.^^.°  "'  Novembw  24. 1987  Federal  ReaUter 
Nobce    (Blue  Book)  (notice  of  availabUity  wa« 
pubUshed  in  the  Federal  Register  on  May  25, 19e«)- 

and  the  existing  control  technique  guidaline. 
(CTGs). 

»  The  Ventura  County  Atm  retained  iu 
designaUon  of  nonattainment  and  was  classified  by 
opwatioB  of  law  pursuant  to  secUons  I07(dj  and 
leua)  upon  th«  date  of  enactment  of  the  CAA.  See 
56  FR5«6W  (November  6, 1991). 

'EPA  adopted  the  completenets  criteria  on 
February  le.  1»90  (55  FR  5«30)  and.  pursuant  to 
McUon  noOtMlXA)  of  the  CAA.  revis«Ki  the  criteria 
on  August  2«.  IMl  (56  FR  42216) 


Quality  Standard  (NAAQS)  for  ozone, 
and  Rules  71.1  and  71.3  were  submitted 
in  response  to  EPA's  SIP-Call  and  tiie 
section  182(a)(2)(A)  CAA  requirement 
The  following  is  EPA's  evaluation  and 
proposed  action  for  these  rules. 

EPA  Evaluation  and  Proposed  Action 

In  determining  the  approvability  of  a 
VOC  rule.  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
m  section  110  and  part  D  of  the  CAA 
and  40  CFR  part  51  (Requirements  for 
Preparation.  Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements, 
which  forms  tiie  basis  for  today's  action 
appears  in  the  various  EPA  policy 
guidance  documents  listed  in  footnote 
1.  Among  those  provisions  is  the 
requirement  Uiat  a  VOC  rule  must,  at  a 
minimum,  provide  for  the 
implementation  of  RACT  for  stationary 
sources  of  VOC  emissions.  This 
requirement  was  carried  forth  bom  the 
pre-amended  Act. 

For  the  purpose  of  assisting  state  and 
local  agencies  in  developing  RACT 
rules,  EPA  prepared  a  series  of  Control 
Technique  Guidehne  (CTG)  documents. 
The  CTGs  are  based  on  the  underlying 
requirements  of  the  Act  and  specify  the 
presumptive  norms  for  what  is  RACT 
for  specific  source  categories.  Under  the 
CAA,  Congress  ratified  EPA's  use  of 
these  documents,  as  well  as  other 
Agency  policy,  for  requiring  States  to 
"fix-up"  their  RACT  rules.  See  section 
182(a)(2)(A).  The  CTG  document 
applicable  to  Rule  71.1  is  entiUed: 
Control  of  Volatile  Organic  Compound 
Equipment  Leaks  bom  Natural  Gas/ 
Gasoline  Processing  Plants,  CTG  EPA- 
450/2-83-007.  The  CTG  documents 
apphcable  to  Rule  71.3  are:  Control  of 
Hydnxarbons  from  Tank  Truck 
Gasoline  Loading  Terminals,  CTG  EPA- 
450/2-77-O26;  Contix)l  of  Volatile 
Organic  Compound  Leaks  bom  GasoUne 
Tank  Trucks  and  Vapor  Collection 
Systems,  CTG  EPA-450/2-78-051;  and 
Conti-ol  of  Volatile  Organic  Emissions 
from  Bulk  Plants,  CTG  EPA-450/2-77- 
035.  Since  no  applicable  CTG  document 
exists  for  Rule  62.6,  the  rule  was  only 
evaltiated  against  EPA  poHcy  and 
requirements  regarding  enforceability. 
Further  interpretations  of  EPA  policy 
are  found  in  the  Blue  Book  referred  to 
m  footiiote  1.  In  general,  Uiese  guidance 
documents  have  been  set  forth  to  ensure 
that  VOC  rules  are  fully  enforceable  and 
strengthen  or  maintain  the  SIP. 

VCAPCD  Rule  62.6.  Ethylene  Oxide- 
StenUzation  and  Aeration,  is  a  new  rule. 
Its  major  provisions  include  control 
limits  for  exhaust  emissions,  periodic 
source  testing  for  compliance 


determinations,  recordkeeping 
requirements,  and  a  comphance 
schedule. 

VCAPCD  Rule  71.1.  Crude  Oil 
Production  and  Separation,  contains 
several  changes  from  the  current  SIP 
rule: 

1.  Control  system  efficiency  has  been 
bmited  to  at  least  90%  by  weight,  and 
Executive  Officer  discretion  of 
alternative  control  equipment  has  been 
deleted. 

2.  Requirements  for  exempt  tanks  and 
portable  tanks  have  been  added. 

3.  Reqiurements  for  control  of 
emissions  from  produced  gas  have  been 
added,  including  destruction  efficiency 
limits.  ' 

4.  Recordkeeping  provisions  have 
been  expanded  and  test  metiiods  have 
been  added. 

VCAPCD  Rule  71.3,  Transfer  of 
Reactive  Organic  Compound  Liquids, 
includes  the  following  significant 
changes  from  the  current  SIP: 

1.  The  applicability  oftiie  rule  has 
been  extended. 

2.  Additional  loading  facility 
requirements  and  deUvery  vessel 
requirements  have  been  included. 

3.  Operator  inspection  and  repair 
requirements,  recordkeeping 
requirements,  and  test  methods  have 
been  added. 

EPA  has  evaluated  the  submitted 
rules  and  has  determined  tiiat  they  are 
consistent  with  tiie  CAA,  EPA 
regulations,  and  EPA  poticy.  Therefore 
VGAPCD's  submitted  Rule  62.6,  Rule 
71.1,  and  Rule  71.3  are  being  proposed 
for  approval  under  section  110(k)(3)  of 
the  CAA  as  meeting  the  requirements  of 
section  110(a)  and  part  D. 

Notiiing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Regulatory  Process 

Under  tiie  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibifity  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  ortlify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 
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SIP  approvals  under  sections  110  and 
301  and  subchapter  I.  part  D  of  the  CAA 
do  not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Feder^  SIP-approval  does 
not  impose  any  new  requirements,  it 
does  not  have  a  significant  impact  on 
any  small  entities  affected.  Moreover. 
due  to  the  nature  of  the  Federal-state 
relationship  under  the  CAA,  preparation 
of  a  regulatory  flexibihty  analysis  would 
constitute  Federal  Inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246.  256-66  (S.Q.  1976):  42  U.S.C. 
7410(a)(2). 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federel  Register  on 
January  19, 1989  (54  FR  2214-2225).  On 
January  6. 1989.  the  Office  of 
Management  and  Budget  (0MB)  waived 
Table  2  and  Table  3  SIP  revisions  (54  FR 
2222)  from  the  reauirements  of  section 
3  of  Executive  Order  12291  for  a  period 
of  two  years.  EPA  has  submitted  a 
reqi^eet  for  a  permanent  waiver  for  Table 
2  and  Table  3  SIP  revisions.  The  0MB 
has  agreed  to  continue  the  waiver  until 
such  time  as  it  rules  on  EPA's  request. 
This  request  continues  in  effect  under 
Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  30. 1993. 

List  of  Subjects  in  40  CFR  Fait  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons. 
Intergovernmental  relations.  Ozone. 
Reporting  and  recordkeeping 

requirements. 

Authority:  42  U.S.C  7401-7671q. 

Dated:  December  5, 1993. 
FaUcia  Marcus, 
Begional  Administrator. 
IFR  Doc  93-30969  Filed  12-17-93;  8:45  am) 
BauNO  cooc  asso  ao  r 


40  CFR  Part  52 

[CO  33-1-6013:  FRL-4816-2] 

Clean  Air  Act  Conditional  and  Limited 
Approval  and  Promulgation  of  PMio 
Implamantation  Plan  for  Colorado 

AGENCY:  U.S.  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  EPA  proposes  conditional 
approval  of  the  State  implementation 
plan  (SIP)  revisions  submitted  by 
Colorado  to  achieve  attainment  of  the 


National  Ambient  Air  Quality  Standards 
(NAAQS)  for  particulate  matter  with  an 
aerodynamic  diameter  less  than  or  equal 
to  a  nominal  10  micrometers  (PMio)  in 
the  Denver  area,  including:  control 
measures;  technical  analysis  (e.g., 
emission  inventory,  and  attainment)  and 
other  Clean  Air  Act  (Act)  SIP 
requirements.  The  SIP  revisions  were 
submitted  to  satisfy  certain  Federal 
requirements  for  an  approvable 
moderate  nonattainment  area  PMio  SEP 
for  Denver  and,  among  other  things, 
contained  enforceable  control  measxires 
and  commitments  to  adopt  additional 
measures.  One  commitment  remains 
unfulfilled. 

EPA  is  requesting  comments  on  the 
proposed  conditional  approval  of  the 
SIP  revisions.  EPA  will  carefully 
consider  timely  comment  submissions 
in  determining  further  conditional 
approval  action. 

EPA  also  proposes  to  approve  the 
control  measiires  submitted  to  date  by 
Colorado  to  achieve  the  PMio  NAAQS 
(excluding  the  unfulfilled  commitment) 
for  their  strengthening  effect.  EPA  is 
proposing  to  approve  these  measures  for 
this  limited  purpose  because  making 
them  federally  enforceable  will  advance 
the  Clean  Air  Act's  (Act)  NAAQS- 
related  air  quality  goals.  By  this 
"limited"  approval,  EPA  is  not 
proposing  tnat  these  control  measures 
satisfy  the  specific  Act  requirement  to 
implement  reasonably  available  control 
measures  (RACM)  (including  reasonably 
available  control  technology  (RACT))  in 
moderate  PMio  nonattainment  areas. 

DATES:  Comments  on  the  conditional 
approval  action  proposed  in  this  notice 
must  be  received  in  writing  by  February 
18, 1994,  and  should  be  labeled  as 
comments  addressing  the  proposed 
conditional  approval.  Comments  on  the 
limited  approval  action  proposed  in  this 
notice  must  be  received  in  writing  by 
January  19, 1994.  and  should  be  labeled 
as  comments  addressing  the  proposed 
limited  approval. 

ADDRESSES:  Comments  should  be 
addressed  to:  Douglas  M.  Side,  Chief. 
Air  Programs  Branch,  SIP  Section 
(8ART-AP).  Environmental  Protection 
Agency,  Region  Vm,  999  18th  Street, 
Suite  500,  Denver,  Colorado  80202- 
2466. 

Copies  of  the  State's  submittals  and 
other  information  are  available  for 
inspection  during  normal  business 
hours  at  the  following  locations: 
-    Environmental  Protection  Agency, 
Region  VIII,  Air  Programs  Branch,  999 
18th  Street,  6th  Floor,  South  Tower, 
Denver,  Colorado  80202-2466;  and 
Colorado  Air  Pollution  Control  Division 


4300  Cherry  Creek  Dr.  South,  Denver, 
Colorado  80222-1530. 
FOR  FURTHER  INFORMATION  CONTACT: 
Callie  VideUch  at  (303)  293-1754. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Denver.  Colorado  area  was 
designated  nonattainment  for  PMio  and 
classified  as  moderate  under  sections 
107(d)(4)(B)  and  188(a)  of  the  Act,  upon 
enactment  of  the  Clean  Air  Act 
Amendments  of  1990."  See  56  FR  56694 
(Nov.  6. 1991);  and  40  CFR  81.306 
(specifying  PMio  nonattainment 
designation  for  the  Denver  metropolitan 
area).  The  air  quality  planning 
requirements  for  moderate  PMio 
nonattainment  areas  are  set  out  in  part 
D.  subparts  1  and  4.  of  Title  I  of  the 
Act.J 

The  EPA  has  issued  a  "General 
Preamble"  describing  EPA's  preliminary 
views  on  how  EPA  intends  to  review 
SIPs  and  SIP  revisions  submitted  under 
Title  I  of  the  Act.  including  those  State 
submittals  containing  moderate  PMio 
nonattainment  area  SIP  requirements 
(see  generally  57  FR  13498  (April  16. 
1992)  and  57  FR  18070  (April  28, 
1992)).  Because  EPA  is  describing  its 
interpretations  here  only  in  broad  terms, 
the  reader  should  refer  to  the  General 
Preamble  for  a  more  detailed  discussion 
of  the  interpretations  of  Title  I  advanced 
in  this  proposal  and  the  supporting 
rationale.  In  the  conditional  approval 
and  limited  approval  actions  on  the 
Colorado  moderate  PMio  SIF  for  the 
Denver  nonattainment  area,  EPA  is 
proposing  to  apply  its  interpretations 
considering  the  specific  factual  issues 
presented.  Thus,  EPA  will  consider  any 
timely  submitted  comments  before 
taking  final  action  on  these  proposals. 

Those  States  containing  initial 
moderate  PMio  nonattainment  areas 
(those  areas  designated  nonattainment 
under  section  107(d)(4)(B)  of  the  Act) 
were  required  to  submit,  among  other 
things,  me  following  plan  provisions  by 
November  15, 1991: 

1.  Provisions  to  assure  that  RACM 
(including  such  reductions  in  emissions 
from  existing  spurces  in  the  area  as  may 
be  obtained  through  the  adoption,  at  a 


>  The  1990  Amendments  to  the  Gean  Air  Act 
made  significant  changes  to  the  Act.  See  Pub.  L.  No. 
101-549, 104  Stat.  2399.  References  herein  are  to 
the  Clean  Air  Act.  as  amended  ("the  Act").  The 
Qean  Air  Act  is  codified,  as  amended,  in  the  U.S. 
Code  at  42  U.S.C.  7401.  et  teq. 

>  Subpart  1  contains  provisions  applicable  to 
nonattainment  areas  generally  and  Subpart  4 
contains  provisions  specifically  applicable  to  PMio 
nonattainment  areas.  At  times,  subpart  1  and 
subpart  4  overlap  or  conflict.  EPA  has  attempted  to 
clarify  the  relationship  among  these  provisions  in 
the  "General  Preamble"  and,  as  appropriate,  in 
today's  notice  and  supporting  information. 
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minimum;  of  RACT)  shall  be 
implemented  no  later  than  December 
10. 1993; 

2.  Either  a  demonstration  (including 
air  quality  modeling)  that  the  plan  wrill 
provide  for  attainment  as  expeditiously 
as  practicable  but  no  later  than 
December  31. 1994  or  a  demonstration 
that  attainment  by  that  date  is 
impracticable; 

3.  Quantitative  milestones  which  are 
to  be  achieved  every  3  yeara  and  which 
demonstrate  reasonable  further  progress 
(RFP)  toward  attainment  by  December 
31, 1994;  and 

4.  Provisions  to  assure  that  the  control 
requirements  applicable  to  major 
stationary  sources  of  PMio  also  apply  to 
major  stationary  sources  of  PMio 
precursors  except  where  the 
Administrator  determines  that  such 
sources  do  not  contribute  significantly 
to  PMio  levels  which  exceed  the 
NAAQS  in  the  area.  See  sections  172(c). 
188.  and  189  of  the  Act. 

Some  provisions  are  due  at  a  later 
date.  States  with  initial  moderate  PMio 
nonattainment  areas  were  required  to 
submit  a  permit  program  for  the 
construction  and  operation  of  new  and 
modified  major  stationary  sources  of 
PMio  by  June  30,  1992  (see  section 
189(a)).  Such  States  also  must  submit 
contingency  measures  by  November  15, 
1993  which  become  effective  without 
further  action  by  the  State  or  EPA.  upon 
a  determination  by  EPA  that  the  area 
has  failed  to  achieve  RFP  or  to  attain  the 
PM,o  NAAQS  by  the  applicable 
statutory  deadline.  See  sections 
172(c)(9)  and  57  FR  13510-13512  and 
13543-13544.  EPA  will  address  these 
requirements,  as  appropriate,  in  future 
actions. 

n.  This  Action 

Section  110(k)  of  the  Act  sets  out 
provisions  governing  EPA's  review  of 
SIP  submittals  (see  57  FR  13565-13566). 
Section  110(k)(4)  of  the  Act  authorizes 
EPA  to  approve  a  plan  revision  based  on 
a  commitment  of  the  State  to  adopt 
specific  enforceable  measures  by  a  date 
certain,  but  not  later  than  one  year  after 
the  date  of  approval  of  the  plan  revision. 
Section  110(k)(4)  further  provides  that 
any  such  conditional  approval  shall  be 
treated  as  a  disapproval  if  the  State  fails 
to  comply  with  such  commitment. 

EPA  also  has  authority  under  sections 
110(k)(3)  and  301(a)  of  the  Act  to 
approve,  for  the  limited  purpose  of 
strengthening  the  SEP,  provisions  that 
do  not  meet  specific  Act  requirements, 
but  which  nevertheless  advance  the 
Act's  overarching  air  quality  protection 
goals.  As  described  below,  EPA  is 
proposing  to  grant  a  conditional 
approval  of  Colorado's  SIP  submitted  for 


the  Denver  moderate  PMio 
nonattainment  area  on  June  7. 1993  and 
a  limited  approval  of  the  control 
measures  contained  in  that  SIP  and 
subsequent  submittals  described  below. 

A.  EPA's  Proposed  SIP  Processing 

1.  Proposed  Conditional  Approval 

EPA  is  proposing  to  grant  conditional 
approval  of  the  Denver  PMio  SIP  as 
adopted  by  the  Col^^rado  Air  QuaUty 
Control  Commission  (AQCC)  on  May  24. 
1993  and  submitted  by  the  Governor  of 
Colorado  on  June  7. 1993.  This 
submittal  contained,  among  other 
things,  several  control  measures, 
commitments  to  adopt  additional 
specific  control  measures  by  a  date 
certain,  and  an  attainment 
demonstration  based  on  the  adoption  of 
all  control  measures,  including  those 
that  are  the  subject  of  commitments. 
The  State  made  a  submittal  dated 
September  3. 1993  in  which  it  fulfilled 
two  commitments  (revising  Regulations 
No.  4  and  No.  16).  In  addition,  the  State 
submitted  information  on  October  20. 
1993  which  fulfilled  another 
commitment  (revising  Regulation  No.  1). 
EPA  is  considering  these  additional 
submittals  in  proposing  the  conditional 
approval  announced  today. 

The  State's  submittal  demonstrates 
attainment  of  the  PMio  NAAQS  by 
December  31, 1994'  following  the 
adoption  and  implementation  of  the 
commitments  made  by  the  State.  At  this 
time,  the  State's  remaining  commitment 
is  to  revise  permit  limitations  at  two 
stationary  sources  (Puirina  Mills  and 
Electron  Corporation).  The  State  has 
committed  to  submit  these  permit 
revisions  to  EPA  no  later  than  December 
1, 1993.  The  unfulfilled  commitment 
impacts,  among  other  things,  whether 
the  control  measures  will  provide  for 
timely  attainment  of  the  PMio  NAAQS 
and  whether  the  RACM  (including 
RACT)  requirement  is  met.  Therefore, 
EPA  is  proposing  to  conditionally 
approve  Colorado's  submittal  for  the 
Denver  area.  Once  the  State  fulfills  its 
remaining  commitment,  EPA  will 
determine  whether  Colorado's 


>  The  Clean  Air  Act  calls  for  attainment  as 
expeditiously  as  practicable  but  no  later  than 
December  31.  1994.  Section  188(c)(1).  The  Stale's 
submittal  sometimes  refers  to  December  31. 1994  as 
the  attainment  date  and  at  other  times  implies  1995 
as  the  attainment  date.  EPA  interprets  that  when  the 
State  refers  to  attainment  by  1995  it  means 
attainment  by  January  1. 1995.  EPA  is  proposing  to 
conditionally  approve  the  State's  demonstration  on 
the  basis  of  the  de  minimis  diSerectial  between  the 
two  dates  and  the  fact  that,  at  times,  it  refers  to  the 
attainment  date  as  December  31. 1994.  The  State 
should  promptly  inform  EPA  if  EPA  has  in  any 
manner  misinterpreted  the  date  by  which  the  State 
is  projecting  attainment  in  the  Denver  Metro{>olitan 
nonattainment  area. 


submittals  for  the  Denver  area  satisfy 
the  applicable  PMio  SIP  requirements 
and  are  fully  approvable.  EPA  will 
annoimce  such  action  in  the  Federal 
Register  and  provide  an  opporttmity  for 
public  comment  and,  if  appropriate, 
may  announce  such  action  as  an 
outgrowth  of  this  notice.  If  EPA  finalizes 
the  conditional  approval  proposed 
today  and  the  State  fails  to  fulfill  its 
commitment,  this  conditional  approval 
will  be  converted  to  a  disapproval*  (see 
section  110(k)(4)). 

As  described  in  further  detail  in  Part 
n.B.4.  below,  EPA  has  concerns  about 
the  accuracy  of  the  attainment 
demonstration.  These  concerns  stem 
fit)m  information,  contained  in  a 
technical  appendix  to  the  SIP, 
suggesting  that  the  contribution  from 
PMio  precursors '  was  underestimated 
in  the  attainment  demonstration.  Since 
the  SIP  demonstrated  attainment  of  the 
150  Jig/m3  24-hour  PMio  standard  by 
projecting  that  the  control  measures 
(including  the  unfulfilled  commitment) 
would  reduce  worst-case  24-hour 
ambient  PMio  levels  to  149.9  ng/m', 
virtually  any  increase  in  secondary 
PMio  levels  would  result  in  predicted 
violations  of  the  standard. 

Accordingly,  EPA  is  requesting  public 
comment  on  its  proposed  conditional 
approval  of  the  SIP.  Such  comments 
must  be  submitted  by  February  18, 
1994,  and  should  be  labeled  as 
comments  addressing  the  proposed 
conditional  approval.  Through  this 
notice,  EPA  is  also  requesting  the  State 
to  submit  timely  comments  by  February 
18, 1994,  addressing  the  issue  of  the 
contribution  of  precursors  to  the 
attainment  demonstration  and  any  other 
information  relevant.to  the 
appro vabiUty  of  the  attainment 
demonstration.  This  issue  is  described 
in  more  detail  in  Part  II.B.4.  below  and 
in  EPA's  Technical  Support  Document 
(TSD)  that  is  available  for  public  review 
at  the  EPA  address  indicated  above. 

EPA  will  carefully  consider  timely 
submissions  from  the  State  and  public 


*  This  approval  will  become  a  disapproval  upon 
EPA  notification  of  the  State  by  letter.  EPA 
subsequently  will  publish  a  notice  in  the  "Notice's 
Section"  of  the  Federal  Register  announcing  such 
action  and  explaining  its  implications.  If  EPA 
determines  that  it  cannot  issue  a  final  conditional 
af^roval  or  if  the  conditional  approval  is  converted 
to  a  disapproval,  the  sanctions  clock  under  section 
179(a)  will  begin.  This  clock  will  begin  at  the  time 
EPA  issues  a  final  disapproval  or  at  the  time  EPA 
notifies  the  State  by  letter  that  a  conditional 
approval  has  been  converted  to  a  disapproval. 

'  Primary  emissions  of  sulfur  dioxide,  nitrogen 
oxides,  and  volatile  organic  compounds  can  be 
converted  in  the  atmosphere  to  particulate  sulfates, 
nitrates,  and  organic  compounds  that  contribute  to 
PMio  levels.  These  emissions,  called  PMio 
precursors,  are  also  referred  to  as  secondary 
emissions  in  this  notice. 
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in  detennining  whether  it  should 
finalize  this  proposed  conditional 
approval.  If  necessary.  EPA  will 
undertake  further  tedmical  analysis  of 
this  issue. 

Th^re  are  difi'erent  scenarios  that 
could  logically  result  from  this 
proposed  conditional  approval.  EPA 
may  conclude  it  is  appropriate  to 
finalize  the  proposed  conditional 
approval.  Alternatively,  if,  for  example, 
the  State  fulfills  its  remaining 
commitment  [i.e.,  submits  to  EPA  the 
revised  emission  limits  for  Purina  Mills 
and  Electron  Corporation)  and  EPA 
concludes  that  the  control  measures  and 
attainment  demonstration  are 
sufficiently  sound.  EPA  would  consider 
notifying  the  public,  reopening  the 
public  comment  period,  and  proposing 
full  approval  of  the  plan.  EPA  requests 
public  comment  on  whether  EPA  would 
be  required  to  reopen  the  public 
comment  period  before  issuing  such  a 
final  full  approval.  Another  alternative 
is  that  EPA  may  conclude  that  the 
attainment  demonstration  is  inaccurate. 
If  so,  EPA  would  not  grant  the 
conditional  approval  and  would  take 
appropriate  action,  including  working 
with  the  State  to  address  the  deficiency. 

2.  Prdposed  Limited  Approval 

As  described  above,  the 
appropriateness  of  finalizing  the 
proposed  conditional  approval  will 
depend  on,  among  other  things,  EPA's 
conclusions  regarding  the  accuracy  of 
the  attainment  demonstration  after 
considering  public  comments,  the 
State's  views,  and  other  relevant 
analysis.  Nevertheless,  the  SIP 
submitted  to  EPA  by  letter  dated  June  7. 
1993  and  the  State's  subsequent 
submittals  fulfilling  its  commitments 
•  contain  control  measures  that  will  at 
least  make  significant  progress  toward 
the  goal  of  attaining  the  PMio  NAAQS. 
Accordingly.  EPA  is  proposing  to 
approve  these  control  measures  for  the 
hmited  purpose  of  strengthening  the 
SIP. 

A  final  "limited"  approval  would  not 
mean  that  EPA  has  approved  the  control 
measures  as  satisfying  the  specific  Act 
requirement  for  the  State  to  implement 
RACM  (including  RACT)  in  moderate 
PMio  nonattainment  areas.  See  sections 
172(cl(l)  and  189(a)(1)(C).  Rather,  a      . 
limited  approval  of  these  measures  by 
EPA  would  mean  that  the  emission 
limitations  and  other  control  measure 
requirements  become  part  of  the 
applicable  implementation  plan  and  are 
federally  enforceable  by  EPA. .See,  e.g., 
sections  302(q)  and  113  of  the  Act. 

EPA  may  grant  such  a  limited 
approval  under  section  110(k)(3)  of  the 
Act  in  light  of  the  general  authority 


delegated  to  EPA  imder  section  301(a)  of 
the  Act  which  allow  EPA  to  take  actions 
necessary  to  carry  out  the  purposes  of 
the  Act.  EPA  requests  comments  within 
January  19, 1994,  on  this  proposed 
limited  approval  of  the  plan.  Comments 
on  the  proposed  limited  approval 
should  be  clearly  labeled  as  such  and 
should  address  whether  the  control 
measures  strengthen  the  SIP  and 
^advance  the  PMio  air  quality  protection 
goal  of  the  Act,  not  whether  the  SIP 
meets  specific  Act  requirements. 

After  considering  any  timely  public 
comments,  EPA  may  immediately  take 
final  action  on  the  proposed  limited 
approval,  perhaps  even  before  the 
public  comment  period  on  the  proposed 
conditional  approval  closes.  EPA  is 
considering  proceeding  expeditiously 
with  the  limited  approval  because  of  the 
importance  of  adopting  those  control 
measures  submitted  by  the  State  into  the 
federally-enforceable  applicable 
implementation  plan  for  Denver. 

3.  Summary  of  Proposed  Actions 

In  sum.  EPA  is  proposing  two  actions 
on  the  SIP  submittals  described  in  this 
document  and  supporting  information — 
a  conditional  approval  and  a  limited 
approval.  EPA  is  proposing  a 
conditional  approval  and  requesting 
public  and  State  comment  on  the 
proposed  conditional  approval  vvithin 
February  18,  1994. 

EPA  is  also  proposing  to  grant  a 
limited  approval  to  the  control  measures 
submitted  to  EPA  thus  far  for  Denver 
and  requests  public  comments  within 
January  19. 1994,  on  this  action.  EPA 
proposes  to  approve  these  measures  and 
make  them  federally  enforceable 
because  they  will  make  significant 
notable  progress  toward  the  overarching 
PMio  attainment  goal  of  the  Act.  In 
finalizing  a  limited  approval,  EPA 
would  not  be  concluding  that  the 
measures  fully  satisfy  the  specific  Act 
requirement  to  implement  RACM 
(including  RACT)  in  moderate  PMio 
nonattainment  ai^as. 

Finally,  as  indicated  above,  these  two 
proposed  actions  involve  different 
factual  and  legal  determinations. 
Therefore,  EPA  has  tailored  the  time 
provided  for  public  comment  to  reflect 
this.  For  the  same  reason,  after 
considering  any  timely  public 
comments,  EPA  may  very  well  take  final 
actions  on  these  di^erent  proposals  in 
separate  notices. 

B.  Analysis  of  State  Submission 

1.  Procedural  Backgroimd 
The  Act  requires  States  to  observe 
certain  procedural  requirements  in 
developing  implementation  plans  and 
plan  revisions  for  submission  to  EPA. 


Section  110fa)(2)  of  the  Act  provides 
that  each  implementation  plan 
submitted  by  a  State  must  oe  adopted 
after  reasonable  notice  and  public 
hearing.*  Section  110(1)  of  the  Act 
similarly  provides  that  each  revision  to 
an  implementation  plan  submitted  by  a 
State  under  the  Act  must  be  adopted  by 
such  State  after  reasonable  notice  and 
public  hearing. 

The  EPA  also  must  determine 
whether  a  submittal  is  complete  and 
therefore  warrants  further  EPA  review 
and  action  (see  section  110(k)(l)  and  57 
PR  13565).  The  EPA's  completeness 
criteria  for  SIP  submittals  are  set  out  at 
40  CFR  part  51.  appendix  V  (1992).  The 
EPA  attempts  to  make  completeness 
determinations  within  60  days  of 
receiving  a  submission.  However,  a 
submittal  is  deemed  complete  by 
operation  of  law  if  a  completeness 
determination  is  not  made  by  EPA  six 
months  after  receipt  of  the  submission. 

After  providing  reasonable  notice,  the 
State  of  Colorado  held  a  public  hearing 
on  May  20. 1993  to  entertain  public 
comment  on  the  implementation  plan 
for  Denver.  Following  the  public 
hearing,  the  plan  was  adopted  by  the 
State.  On  June  7. 1993  the  Governor 
signed  and  submitted  the  proposed  SIP 
revision  to  EPA. 

The  SIP  revision  was  reviewed  by 
EPA  to  determine  completeness  shortly 
after  its  submittal,  in  accordance  with 
the  completeness  criteria  set  out  at  40 
CFR  part  51.  appendix  V  (1992).  The 
submittal  was  found  to  be  complete  on 
June  15, 1993  and  a  letter  dated  June  15. 
1993  was  forwarded  to  the  Governor 
indicating  the  completeness  of  the 
submittal  and  the  next  steps  to  be  taken 
in  the  review  process. 

As  previously  noted,  the  submittal 
contained  certain  commitments  to  adopt 
specific  enforceable  measures  by  a  date 
certain  in  the  future.  Most  of  these 
commitments  have  been  fulfilled  and 
submitted  to  EPA.  After  providing 
reasonable  notice,  the  State  of  Colorado 
held  public  hearings  on  August  20, 1992 
and  Jime  24, 1993  to  entertain  public 
comments  on  revisions  to  Regulation 
No.  4  regulating  the  sale  of  new 
woodstoves  and  the  use  of  certain 
woodbuming  appliances  during  high 
pollution  days.  On  August  15, 1991  and 
June  24. 1993  the  State  heard  public 
comments  on  the  originally  adopted, 
and  revisions  to,  Regulation  No.  16 
concerning  material  specifications  for, 
use  of  and  cleanup  of  street  sanding 
materials.  On  August  19, 1993  a  public 
hearing  was  held  to  receive  comments 


»In  addilion.  section  172(c)(7)  of  the  Act  requires 
that  plan  provisions  for  nonattainment  areas  meet 
the  applicable  provisions  of  section  llO(aM2). 


on  Regulation  No.  1  which  contains 
emissions  limits  at  three  Public  Service 
Company  power  plants  and  restricts  the 
use  of  oil  as  a  back-up  fuel.  Following 
the  public  hearings.  Regulations  No.  4. 
No.  16  and  No.  1  were  adopted  by  the 
State.  On  September  3. 1993  the 
Governor  signed  and  submitted  the 
revisions  for  Regulations  No.  4  and  No. 
16.  On  October  20, 1993  the  Governor 
signed  and  submitted  the  Regulation 
No.  1  revisions  to  EPA.  On  November 
15. 1993  EPA  informed  the  Governor 
that  the  two  submittals,  to  revise 
Regulations  No.  1.  No.  4  and  No.  16 
were  found  to  be  administratively  and 
technically  complete. 

The  unfulfilled  commitment  involves 
control  measures  that  bear  on  whether 
Colorado  s  PMio  submittals  for  the 
Denver  area  will  meet,  among  other 
things,  the  RACM  (including  RACT) 
requij-ement  and  the  requirement  to 
provide  for  timely  attainment  of  the 
PMio  NAAQS  in  the  area  (or  to 
demonstrate  that  the  moderate  area 
cannot  practicably  attain  by  the 
applicable  statutory  deadline  and 
therefore  should  be  reclassified  as 
serious).  Accordingly,  as  described  in 
Part  n.  A.  above,  EPA  proposes  to 
conditionally  approve  the  Colorado 
PMio  SIP  submittals  for  Denver 
pursuant  to  section  110(k)(4)  of  the  Act 
and  invites  public  comment  on  the 
action.7  . 

Finally,  since  the  Denver  PMio  SIP 
requirements  due  November  15.  1991 
were  not  submitted  by  that  date,  as 
required  by  section  189(a)(2)(A)  of  the 
Act,  EPA  made  a  finding,  pursuant  to 
section  179  of  the  Act,  that  the  State 
failed  to  submit  the  SIP  and  so  notified 
the  Governor  in  a  letter  dated  December 
16, 1991  (see  57  FR  19906  (May  8. 
1992)).  As  noted,  the  Denver  PMio  SIP 
was  submitted  on  June  7. 1993.  EPA 
found  the  submittal  complete  pursuant 
to  section  110(k){l)  of  the  Act  and 
notified  the  Governor  accordingly  in  a 
letter  dated  June  15. 1993.  This 
completeness  determination  corrected 
the  State's  deficiency  (i.e..  its  failure  to 
submit  a  SIP  for  the  area)  and.  therefore, 
stopped  the  sanctions  clock  under 
section  179  of  the  Act. 


2.  Accurate  Emissions  Inventory 

Section  172(c)(3)  of  the  Act  requires 
that  nonattainment  plan  provisions 
include  a  comprehensive,  accurate, 
current  inventory  of  actual  emissions 
from  all  sources  of  relevant  pollutants  in 
the  nonattainment  area*.  The  emissions 
inventory  also  should  include  a 
comprehensive,  accurate,  and  current 
inventory  of  allowable  emissions  in  the 
area  (see.  e.g.,  section  110(a)(2)(K)). 
Because  the  submission  of  such 
inventories  is  a  necessary  adjunct  of  an 
area's  attainment  demonstration  (or 
demonstration  that  the  area  cannot 
practicably  attain),  the  emissions 
inventories  must  be  received  with  the 
SIP  revision  containing  the 
demonstration  (see  57  FR  13539). 

Colorado  submitted  an  emissions 
inventory  for  base  year  1989  (based  on 
actual  emissions)  and  an  emissions 
inventory  for  attainment  year  1995  9 
(based  on  allowable  emissions).  The 
winter  1989  inventory  is  intended  to 
represent  all  sources  of  primary  PMio.  as 
well  as  all  sources  of  the  PMi© 
precursors  (nitrogen  oxides  and  sulfur 
dioxide  (NOx  and  SO2)).  The  precursor 
emissions  are  important  because  filter 
analyses  performed  in  conjunction  with 
chemical  mass  balance  modeling 
indicated  that  a  significant  portion 
(35%)  of  the  PMio  monitored  consisted 
of  secondary  ammoniimi  sulfate  and 
nitrate. 

The  winter  time  1989  base  year 
inventory  identified  reentrained  road 
dust  (44%).  wood  burning  (18%)  and 
street  sanding  (8.5%)  as  the  principal 
contributors  to  primary  PMio.  Other 
primary  PMio  sources  include  unpaved 
road  dust  contributing  7%  and  point 
sources  contributing  4%  of  the  total 
PMio. 

The  secondary  emissions,  35%  of 
total  PMio,  are  divided  between  NOx 
and  SO2.  For  NOx,  the  stationary 
sources  contribute  44%  of  the  total, 
with  vehicle  exhaust  at  35%  and  natural 
gas  from  residential  and  commercial 
usages  at  13,5%.  The  prime  sources  of 
SO2  include  stationary  sources  with 
93%  of  the  total  SO2  emissions  and 
vehicle  exhaust  with  5%.  For  further 
details  see  the  TSD  which  is  available 


for  public  review  at  the  address 
indicated  at  the  begiiming  of  this  notice. 

3.  RACM  (Including  RACT)  and  Other 
Control  Measures 

As  noted,  the  initial  moderate  PMio 
nonattainment  areas  must  submit 
provisions  to  assure  that  RACM 
(including  RACTT)  are  implemented  no 
later  than  December  10. 1993  (see 
sections  172(c)(1)  and  189(a)(1)(C)).  The 
General  Preamble  contains  a  detailed 
discussion  of  EPA's  interpretation  of 
RACM  (including  RACT)  (see  57  FR 
13539-13545  and  13560-13561). 

Four  source  categories  were  identified 
as  the  major  contributors  to  the  PMio 
nonattainment  problem  in  Denver.  The 
following  Table  identifies  these  sources/ 
source  categories,  their  respective 
control  measures  and  associated 
emissions  reductions  expected  to  be 
achieved  in  the  Central  Business  District 
(CBD),  and  the  effective  dates  of  these 
measures.  Many  of  the  control  measures, 
implemented  in  the  CBD  are  also 
implemented  area-wide  as  indicated  in 
the  TSD.  Generally,  the  CBD  is  where 
exceedances  of  the  standard  have 
occurred  and.  therefore,  an  important 
focus  for  the  implementation  of  some  of 
the  control  measures.  Note  that  when 
comparing  the  1989  base  year  actual 
emissions  inventory  to  the  1995 
attainment  year  allowable  emissions 
inventory  for  the  entire  nonattainment 
area  there  is  acttially  an  increase  in 
PMjo  emissions.  This  is  due  to  the  fact 
that  the  suburban  area  of  Denver  has 
grown  over  the  past  several  years. 
Nevertheless,  the  State  demonstrates 
timely  attainment  area-wide,  assuming 
adoption  of  the  unfulfilled  commitment. 
To  show  timely  attainment  of  the 
standard,  woodbuming  and  effective 
street  sanding  and  sweeping  controls 
had  to  be  developed.  As  a  result  of  these 
controls,  as  well  as  the  other  control 
strategies  (described  further  in  the  TSD), 
the  CBD  shows  a  reduction  in  PMio 
emissions  from  base  year  1989  to  the 
attainment  year  1995.  as  well  as 
demonstrates  timely  attainment  of  the 
standard. 


DENVER  CEtfTRAL  BUSINESS  DISTRICT  (CBD)  PM,o  Sip  Control  strategies 


Source 


Residential  Wood  Bufn»ng.  (These  control  measures 
are  implemented  area-wide ). 


Control 


High  pollution  day  wood  burning  restriction  program 
(and  revisions). 


PMio  emissions 
reduction  (tons/yr) 


Effecltve 
date 


Existing 
(8/3V 
93). 


'  As  described  previously,  EPA  also  propoM*  a 
llinued  approval  of  the  PM,o  control  meafurw 
submitted  to  dale  for  Denver  for  the  limited  puiposa 
of  strengthening  the  SIP. 


•The  EPA  issued  guidance'on  PM-lO  emissions 
inventories  prior  to  the  enactment  of  the  Qean  Air 
Act  Ameodmants  in  the  form  of  the  1967  PM-io 
SIP  Development  Guidelitie.  The  guidance  provided 


in  this  document  appears  to  be  consistent  with  the 
revised  Act 
*See  footnote  3. 
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Denver  Central  Business  District  (CBD)  PM,o  Sip  Control  Strategies-Continued 


Sourcs 


Street  Sanding  and  Sweeping  of  Paved  Streets.  (Most 
d  tiese  control  measures  are  Implefnented  area- 
■  ■  I). 


Stationary  Sources 


MoMe  Sources.  (These  control  rneasures  are  Imple- 
mented area-wide.). 


Control 


Requirements  that  new  or  remodeled  construction 
use  a  new  deaner  wood  burning  approach. 

Conversion  program  from  existing  wood  burning  to 
deaner  burning  tectmology. 

New  stove  and  fireplace  insert  cerlitJcatlon 

Material  spedflcations  tor  street  sanding  material  


PMio  emissions 
reduction  (tons/yr) 


Effective 
date 


146.7 


Local  management  plans. 

Enhanced  street  sanding  and  sweeping  in  Central 
Denver  and  the  1-25  Corridor. 

Minor  point  sources 

Restrictions  on  oil  use «  

Regulation  limits  for  precursor  emissions !.!..!."! 

Ught  duty  vehide.  light  duty  tnxk  NO.  standards 

U(t>an  bus  parHcuiate  standards 

Diesel  fuel  sulfur  Hmitations 

MAC  light  rail  line 

Express  bus  service  from  Denver  to  new  Denver 

International  Airport 
CommuterChed(  program 
ECOPass 
CU  Student  bus  pass 


Total  reduction 


129.1 

0 

(") 

(") 


■►60 «« 


173.6e 


1/1 /S3. 
Fall  1992 
1/1/93. 
8/91. 

11/1/93. 


^^1/93. 
11/1/93. 
1/1/95C. 
12/10/93 


HtfH^  ^  RACM  (Induding  RACT)  provisions  of  the  SIP.  these  control  measures  are  described  further  in  the  TSD 
in  »i  CeTd  ^£wX  2S^  ^'.Tl  lA^H^"^  emissions  (NO.  and  SO,)  from  offsettina  the  benefits  of  emission  reduction  measures 
ZI^„^lJS^^t  t^^^ZJ^^  ^°L  »^«««^  "ource  PM,o  precursor  emissions  will  be  iimiled  through  regulatory  oil  use  restrictions  and 
'^cXi^^S^l'DlSlSS!^^ ''^  ^^,t::5T,'S*fcS,^*?5"*««*^  *"  P*'^  "  B  5.'  and  in  greater  dSteJi  in  the  llo  lo  this  docum^t 
3^^^te^5^oome^^  October  30.  1993,  However,  the  controls  are  being  implemented  for  maintenance  of  the  NAAQS, 

nollrSSeTe  SSSJSIS^'^^SSdrvJfl*"^^  "^  '^"«  ^^^  ^'^'  '^^^''^  -  «  --"  °'  ^^  SIP  had 

T^abJS^T^frS'jiSSl^kCS'^^^  reductlofw  and  increases  for  the  SIP'S  credited  control  strategies  depicted  in  the 

reM^tS^lheSIP?SnSS?^252l-r2^JM  and  decreases  from  a  total  of  16  source  categones  not  ail  of  which  are  rep- 

&P^Suc?o?ttS^i.^^  1%W?5  ffi^SrfV^  I^oS^''!.^.  L°*^  P*"=®^  1^"^°^  f^  ^'  ^  «^'^»«  *^*"  ^  CBD,  including 
oir  reoucnon  siraiegies,  is  8.1%  (173.6  tons/year)  from  the  1989  (actuals)  base  year  to  the  1995  (allowables)  attainment  year. 


A  more  detailed  disoission  of  the 
iadivldual  source  contributions  and 
their  associated  control  measures 
(including  available  control  technology) 
can  be  found  in  the  TSD.  As  indicated, 
the  State  is  in  the  process  of  revising 
emission  limits  for  two  sources  and  has 
committed  to  submit  those  revisions  to 
EPA  no  later  than  December  1. 1993. 
EPA  has  reviewed  the  State's 
documentation  and  proposes  to 
conclude  that  it  adequately  justifies  the 
control  measures  that  will  be 
implemented.  Therefore,  by  this 
document,  EPA  is  proposing  to 
conditionally  approve  the  I>enver  PMio 
plan  as  meeting  the  RACM  (including 
RACTT)  requirement.  See  section 
110(k)(4)  of  the  Act.  However.  EPA  has 
some  concerns  about  whether  the 
control  measures  contained  in  and 
committed  to  in  the  SIP  will  provide  for 
timely  attainment  (see  Part  II.  B.  4.. 
below).  While  EPA's  current  Judgement 
is  to  propose  to  determine  that 


implementation  of  Colorado's  PMio 
nonattainment  plan  for  Denver,       ^ 
including  the  unfulfilled  commitment, 
will  result  in  the  attainment  of  the  PMio 
NAAQS  by  December  31. 1994,  EPA 
will  give  careful  consideration  to  any 
comments  bearing  on  this  proposed 
determination. 

In  addition, trs  described  Part  U.  A.  2. 
above.  EPA  is  proposing  a  limited 
approval  of  the  control  measures 
submitted  by  the  State  of  Colorado, 
excluding  the  outstanding  revisions  of 
the  permit  limits  at  the  two  stationary 
sources.  EPA  is  proposing  to  grant  a 
limited  approval  to  the  submitted 
control  measures  (with  the  above- 
mentioned  exclusions)  because  they 
strengthen  the  existing  SEP  and 
represent  a  significant  improvement 
over  what  is  currently  in  fiie  SIP.  As 
indicated  above.  EPA  is  not  proposing 
to  fiiUy  approve  these  control  measures 
under  section  110(k)(3)  as  satisfying  the 
specific  requirement  to  implement 


RACM  (including  RACT)  in  moderate 
PMio  nonattainment  areas. 

4.  Demonstration 

As  noted,  the  initial  moderate  PMio 
nonattainment  areas  must  submit  a 
demonstration  (including  air  quality 
modeling)  showing  that  3ie  plan  will 
provide  for  attainment  as  expeditiously 
as  practicable  but  no  later  than 
December  31. 1994  (see  section 
189(a)(1)(B)  of  the  Act).  Alternatively, 
the  State  must  show  that  attainment  by 
December  31. 1994  is  impracticable. 
Colorado  conducted  an  attainment 
demonstration  using  dispersion 
modeling  for  primary  PMio  and 
proportional  rollback  modeling  analysis 
for  secondary  particulate  concentrations 
for  the  Denver  area.  This  demonstration 
indicates  that  the  NAAQS  for  PMio  will 
be  attained  in  Denver  by  December  31. 
1994  at  a  modeled  concentration  of 
149.9  pg/m'  and  will  be  maintained  in 
future  years.  (During  review  of  technical 
information  supporting  the  SIP,  EPA 
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examined  information  relating  to  the 
contribution  of  PMio  precxirsors  to 
overall  PMio  concentrations  which 
caused  concern  about  the  accuracy  of 
the  SIP's  attainment  demonstration.  See 
the  information  presented  later  in  this 
Part  for  further  information  about  this 
issue.)  The  24-hour  PMio  NAAQS  is  150 
micrograms/cubic  meter  (^g/m^).  and 
the  standard  is  attained  when  the 
expected  number  of  days  per  calendar 
year  with  a  24-hour  average 
concentration  above  150  (xg/m'  is  equal 
to  or  less  than  one  (see  40  CFR  50.6). 
The  EPA  recognizes  that  the  margin 
between  the  attainment  demonstration 
(149.9  ng/m3)  and  the  24-hour  standard 
(150  Mg/m3)  is  narrow.  The  standard  will 
be  achieved  only  if  the  State  adheres 
strictly  to  the  implementation  of  control 
measures  required  by  the  SIP. 

EPA's  concern  about  this  narrow 
margin  is  underscored  by  information 
potentially  bearing  on  the  accuracy  of 
the  attainment  demonstration.  During 
review  of  the  technical  support 
documentation  of  the  SIP,  EPA 
examined  information  contained  in 
Volume  14,  Appendix  B  which  caused 
concern  about  tne  accuracy  of  the  SIP's 
149.9  Hg/m3  attainment  demonstration. 
The  information  includes  an  analysis  of 
filter  data  and  the  conclusions 
presented  regarding  those  data.  The 
filter  data  were  collected  during  6  days 
of  PMio  concentrations  above  120  >Ag/m3 
(six  of  the  nine  samples  exceeded  the 
24-hour  150  jig/m3  standard).  The  filters 
were  coUectedin  February  1986. 
December  1987,  December  1992  and 
January  1993.  The  State  conducted  an 
analysis  of  the  filters,  known  as  a 
chemical  mass  balance  analysis,  which 
involves  examining  and  estimating, 
&X)m  the  monitoring  filters,  the 
contribution  of  various  sources  with 
respect  to  the  recorded  PMio  levels. 
Statistical  analysis  of  the  filter  data, 
presented  in  Volume  14,  appendix  B, 
suggests  that  the  contribution  fit)m  PMio 
"precursors"  (i.e.,  nitrogen  oxides  and 
sulfur  dioxides)  in  the  base  year  winter 
season  may  be  5.2  Hg/m^  greater  than 
originally  calculated.  When  this  value  is 
proportioned  to  the  attainment  year,  the 
value  of  the  precursor  contribution  to 
total  PMio  is  calculated  as  9  Mg/m' 
greater  than  the  precursor  contribution 
in  the  attainment  demonstration.  Since 
the  attainment  demonstration  provided 
with  the  SIP  is  149.9  p^m3.  virtually 
any  increase  in  precursor  PMio  levels 
would  result  in  predicted  violations  of 
the  standard. 

The  methods  that  should  be  employed 
to  analyze  the  fiher  data  and  how  to 
consider  such  information  in  light  of 
other  available  data  involve  complex 
technical  judgments.  Because  of  this. 


the  EPA.  in  this  notice,  is  encouraging 
the  State  to  submit  timely  comments 
addressing  the  issue  of  the  precursor 
contribution  to  the  attainment 
demonstration  and  any  other 
information  relevant  to  the  acoiracy  of 
the  attainment  demonstration.  As 
indicated  in  Part  n.  A.  above,  EPA  will 
determine  whether  to  finalize  the 
proposed  conditional  approval  or^ake 
alternative  action  after  considering, 
among  other  things,  the  information  that 
the  State  and  public  submit  relating  to 
the  precursor  issue  and  the  accuracy  of 
the  attainment  demonstration. 

Finally,  because  there  have  been  no 
exceedances  of  the  annual  average  PMio 
standard  in  the  Denver  metro  area,  an 
attainment  analysis  of  the  annual 
standard  was  not  performed.  EPA 
proposes  to  find  that  the  controls 
adopted  to  protect  the  24-hour  standard 
are  sufficient  to  maintain  the  annual 
standard.  The  control  strategy  used  to 
achieve  the  24-hour  standard  is 
summarized  in  the  part  above  titled 
"RACM  (induding  RACT)  and  Other 
Control  Measures."  For  a  more  detailed 
description  of  the  attainment 
demonstration  and  the  control  strategy, 
see  the  TSD  accompanying  this 
document. 

5.  PMio  Preciu^ors 

The  control  requirements  which  are 
applicable  to  major  stationary  sources  of 
PMio.  also  apply  to  major  stationary 
sources  of  PMio  precursors  imless  EPA 
determines  such  sources  do  not 
contribute  significantly  to  PMio  levels  in 
excess  of  the  NAAQS  in  that  area  (see 
section  189(e)  of  the  Act).  The  General 
Preamble  contains  guidance  addressing 
how  EPA  intends  to  implement  section 
189(e)  (57  FR  1353^13540  and  13541- 
13542). 

An  analysis  of  air  quality  and 
emissions  data  for  the  Denver 
nonattainment  area  demonstrates  that 
exceedances  of  the  PMio  NAAQS  are 
attributable  both  to  direct  particulate 
matter  emissions  fi-om  wood  burning, 
street  sanding,  street  sweeping,  and 
other  mobile  sources,  and  to  precursor 
emissions  from  stationary  sources. 
Further,  the  dispersion  and  chemical 
mass  balance  modeling  for  base  year 
1989  identified  precursor  emissions  of 
NO,  and  SO2  as  contributing  35%  to  the 
ambient  PMio  concentration. 
(Percentage  contribution  from 
reconciliation  results  of  the  two  models 
on  the  highest  monitored  day.  December 
17. 1987,  at  the  Welby  site.) 
Consequently,  major  stationary  sources 
of  these  precursors  .are  required  to 
comply  with  all  control  requirements  of 
the  PMio  nonattainment  area  plan 
which  apply  to  major  stationary  sources 


of  PMio  (ie,  RACT  for  moderate  areas, 
best  available  control  technology 
(BACT)  for  serious  areas,  and  New 
Source  Review  (NSR)  permitting  control 
requirements). 

As  indicated  above,  EPA  proposes  to 
conditionally  approve  the  State's 
submittal  as  meeting  RACM  (including 
RACT).  EPA's  proposed  conditional 
approval  of  RACT  extends  to  those 
control  requirements  apphcable  to  the 
major  stationary  sources  of  PMio 
preciuwrs.  Specifically.  EPA  proposes 
to  find  that  the  emission  limits  and 
commitments  mentioned  above  are 
reasonable  and  conditionally 
approvable  because  they  provide  for 
timely  attainment  of  the  PM,o  NAAQS. 
Additionally,  these  measures  help 
ensure  maintenance  of  the  NAAQS.  The 
State  is  currently  in  the  process  of 
developing  a  NSR  program  for  new  and 
modified  major  stationary  sources  of 
PMio  precursors.  This  requirement  was 
due  independently  of  the  specific  PMio 
requirements  addressed  in  this 
dociiment.  EPA  will  act  on  the  NSR  ' 
requirement  in  a  separate  notice. 
Further  discussion  of  the  data  and 
analyses  addressing  the  contribution  of 
precursor  sources  in  this  area  is 
contained  in  the  TSD  accompanying 
this  document. 

6.  Quantitative  Milestones  and 
Reasonable  Further  Progress  (RFP) 

The  PMio  nonattainment  area  plan 
revisions  demonstrating  attainment 
must  contain  quantitative  milestones 
which  are  to  be  achieved  every  three 
years  until  the  area  is  redesignated 
attainment  and  which  demonstrate  RFP, 
as  defined  in  section  171(1),  toward 
attainment  by  December  31, 1994  (see 
section  189(c)  of  the  Act).  RFP  is 
defined  in  section  171(1)  as  such  annual 
incremental  reductions  in  emissions  of 
the  relevant  air  pollutant  as  are  required 
by  part  D  or  may  reasonably  be  required 
by  the  Administrator  for  the  purpose  of 
ensuring  attainment  of  the  applicable 
NAAQS  by  the  appUcable  date. 

In  considering  tne  quantitative 
milestones  and  RFP  provisions  for  this 
initial  moderate  area,  EPA  has  reviewed 
the  attainment  demonstration  for  the 
area  to  determine  the  nature  of  any 
milestones  necessary  to  ensure  timely 
attainment  and  whether  annual 
incremental  reductions  should  be 
required  in  order  to  ensure  attainment 
of  the  PMio  NAAQS  by  December  31, 
1994  (see  section  171(1)  of  the  Act).  EPA 
is  proposing  to  conditionally  appf  ove 
the  PM,o  SIP  for  the  Denver 
nonattainment  area  as  demonstrating 
attainment  by  December  31, 1994.  EPA 
is  also  proposing  to  conditionally 
approve  the  submittal  as  satisfying  tne 
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initial  quantitative  milestone 
requirement  ><>  and  prof>oses  to 
conditionally  find  that  the  emissions 
reductions  projected  meet  RFP. 

Further,  to  demonstrate  continued 
maintenance  of  the  standard,  the  State 
has  adopted  new  allowable  emission 
limitations  for  three  Pub"r  Service 
Company  sources — Cherokee,  Arapahoe 
and  Valmont.  (In  the  original  June  7, 
1993  SEP  submittal,  the  Governor 
committed  to  adopt  and  submit  these 
limits  by  October  30, 1993.  The  adopted 
limits  were  submitted  to  EPA  on 
October  20, 1993.)  The  effective  date  of 
the  new  limits  is  January  1, 1995.  These 
Lmits  will  further  reduce  precursor 
emissions  in  order  to  assure  on-going 
maintenance  of  the  NAAQS  through 
1997. 

The  assurance  that  the  initial 
milestone  and  reasonable  further 
progress  will  be  achieved  is  based  upon 
the  State  adopting  and  implementing 
the  particular  control  measures 
contained  in  the  SIP  which  are 
addressed  in  Part  n.  B.  3.  "RACM 
(including  RACT)  and  Other  Control 
Measures"  of  this  document.  However. 
this  includes  consideration  of  a 
commitment  which  has  not  yet  been 
me^er  submitted  to  EPA  as  enforceable 
emission  limits  through  permits  or 
regulation  revisions  [i.e..  permit  limits 
at  Purina  Mills  and  Electron 
Corporation).  Consequently,  EPA  is 
conditionally  approving  these  control 
measures  as  meeting  RACM  (including 
RACT]  and  thus  is  also  proposing  to 
conditionally  approve  the  SIP  as 
meeting  the  initial  milestone  and 
reasonable  further  progress. 

7.  Enforceability  hsues 

All  measures  and  other  elements  in 
the  SEP  must  be  enforceable  by  the  State 
and  EPA  (see  sections  172(c)(6)  and 
110(a)(2)(A)  of  the  Act  and  57  FR 
13556).  The  EPA  criteria  addressing  the 
enforceability  of  SIPs  and  SIP  revisions 
were  stated  in  a  September  23, 1987 
memorandum  (with  attachments)  from  J. 
Craig  Potter,  Assistant  Administrator  for 
Air  and  Radiation,  et  al.  (see  57  FR 
13541).  Nonattainment  area  plan 
provisions  must  also  contain  a  program 
that  provides  for  enforcement  of  the 
control  measures  and  other  elements  in 
the  SIP  (see  section  110(a)(2)(C)  of  the 
Act). 

The  State  of  Colorado  has  a  program 
that  will  ensure  that  the  measures 


10 The  enii»«ioii»  nductioo  progress  made  prior  to 
the  alUimnent  date  of  December  31.  1994  (only  4S 
days  beyond  the  November  IS,  1994  milestone  date) 
will  satisfy  the  first  milestone  requirement  (S7  FR 
13539).  The  de  minimis  timing  differential  makes 
it  administratively  Impracticable  to  require  separate 
milestone  and  attainment  demonstrations. 


contained  in  the  SIP  are  adequately 
enforced.  In  addition  to  the  specific 
authority  cited  under  descriptions  of  the 
control  measures,  the  State's  Attorney 
General  has  provided  an  opinion  citing 
the  authorities  contained  in  the 
Colorado  Air  Pollution  Prevention  and 
Control  Act  which  provide  the  State 
with  the  authority  to  enforce  state  air 
regulations  against  local  entities,  and 
enforce  local  air  pollution  requirements 
when  local  entities  fail  to  do  so.  This  is 
consistent  with  section  110(a)(2)(E)  of 
the  Act. 

The  Air  Pollution  ControlDivision 
(APCD)  has  the  authority  to  implement 
and  enforce  all  emission  limitations  and 
control  measures  adopted  by  the  AQCC, 
as  provided  for  in  C.R.S.  25-7-111.  to 
addition,  C.R.S.  25-7-115  provides  that 
the  APCD  shall  enforce  compliance  with 
the  emission  control  regulations  of  the 
AQCC,  the  requirements  of  the  SIP,  and 
the  requirements  of  any  permit.  Civil 
penalties  of  up  to  $15,000  per  day  per 
violation  are  provided  for  in  C.R.S.  25- 
7-122  for  any  person  in  violation  of 
these  requirements,  and  criminal 
penalties  are  provided  for  in  C.R.S.  25- 
7-122.1.  Thus,  the  APCD  has  adequate 
enforcement  capabilities  to  ensure 
compliance  witn  the  Denver  PMio  SIP 
and  the  State-wide  regulations. 

The  particular  control  measures 
contained  in  the  SIP  submittals  apply  to 
the  types  of  activities  identified  in  Part 
n.  B.  3.  and  the  discussion  following, 
including:  residential  wood  burning; 
sanding  and  sweeping  of  paved  roads; 
mobile  sources;  and  reductions  of 
secondary  particulates  from  major 
stationary  sources.  As  explained  in  the 
following  discussion,  the  control 
measures  appear  to  be  adequately 
enforceable.  Accordingly,  EPA  is      * 
proposing  to  conditionally  approve  the 
control  measures  and  also  grant  limited 
approval  of  the  measures  to  strengthen 
the  federally  approved  SIP.  However, 
EPA  will  form  a  judgment  about  the 
enforceability  of  the  control  measures  to 
be  submitted  in  fulfillment  of  the  State's 
commitment  when  EPA  receives  and 
reviews  those  measures.  The  TSD 
contains  further  information  about 
enforceability  requirements,  including  a 
discussion  of  the  personnel  and  funding 
intended  to  support  effective 
implementation  of  the  control  measures. 

a.  Residential  Wood  Burning  Controls. 
1.  High  Pollution  Day  Wood  Burning 
Restrictions:  Regulation  No.  4  requires 
the  APCD  to  implement  and  enforce 
wood  burning  restrictions  in  areas 
without  existing  local  enforceable 
ordinances.  To  ensure  proper 
enforcement,  the  APCD  contracts  with 
local  health  departments  to  execute  the 
enforcement  provisions  of  the 


Reguialiun.  In  communities  wbere  local 
ordinances  regulating  wood  burning 
were  in  place  pnor  to  January  1, 1990, 
the  local  government  is  responsible  for 
enforcement  of  its  ordinance,  including 
issuing  fines,  penalties,  warnings,  and 
conducting  inspections.  (Local 
ortiinances  cover  approximately  85%  of 
the  Denver  metro  area.)  The  State  has 
authority  to  enforce  local  ordinances,  in 
place  prior  to  January  1, 1990,  if  local 
governments  fail  to  do  so. 

2.  Clean  Wood  Burning  Technology 
for  New  or  Remodeled  Construction: 
Beginning  on  January  1, 1993  state  law 
requires  that  new  or  remodeled 
fireplaces  in  new  or  remodeled 
structures  must  be  gas  appUances, 
electric  devices,  or  low  emissions 
fireplace  inserts  meeting  the  EPA  Phase 
n  New  Source  Performance  Standard 
(NSPS)  or  State  adopted  Phase  III 
reouirements.  (EPA's  Phase  11  and 
Colorado's  Phase  III  requirements  are 
equivalent.)  Under  the  law,  the  fireplace 
restrictions  must  be  adopted  as  building 
code  revisions  by  each  local  government 
and  be  enforced  through  the  normal 
code  enforcement  programs  of  each 
community.  This  requirement  became 
effective  on  January  1. 1993. 

3.  Encourage  Conversion  of  Existing 
Wood  Burning  Units  to  Cleaner  Burning 
Technology:  Legislation  passed  in  1992 
required  that  the  lead  air  quality 
planning  organization  (the  Regional  Air 
Quality  Council)  develop  and 
implement  a  financial  incentive 
program  to  provide  subsidies  toward  the 
purchase  of^new  cleaner  technologies. 
Additionally,  retailers  must  report  the 
number  of  purchases  of  certified  stoves 
or  inserts,  and  gas  or  electric  fireplaces 
to  the  Colorado  Department  of  Revenue 
and  submit  a  $1  fee  for  each 
certification  of  conversion.  Under  the 
program,  the  Department  of  Revenue  is 
responsible  for  tracking  conversions  to 
cleaner  technologies,  reported  by 
retailers,  and  reporting  the  status  of  the 
conversion  program  to  the  AQCC. 

4.  New  Stove  and  Fireplace  Insert 
Certification:  State  law  prohibits  the 
resale  and^or  installation  of  any 
uncertified  wood  burning  device  in  the 
metro  Denver  area  after  January  1. 1993. 
The  law  is  enforced  through  the 
building  code  provisions  of  the  various 
local  governments  within  the  Denver 
area. 

b.  Street  Sanding  and  Cleaning 
Controls.  1.  Material  Specifications  for 
Street  Sanding  Material:  Regulation  No. 
16  sets  specifications  for  fines  and 
durability  of  new  and  recycled  sanding 
materials,  and  requires  that  sand 
providers  and  users  conduct  testing  and 
report  the  quality  of  sanding  materials 
and  amoimts  used  during  the  winter 
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season  to  the  APCD.  The  Regulation  is 
enforced  through  authority  provided  to 
the  State  by  statute. 

2.  Local  Management  Plans; 
Regulation  No.  16  requires  State  and 
local  agencies  that  apply  street  sand  to 
develop  and  submit  a  plan  for  reducing 
their  use  of  sand  by  20%  from  1989  base 
year  levels.  The  agencies  are  required  to 
adopt  ordinances  or  resolutions  to 
support  the  plans,  to  submit  the  plans 
by  September  30, 1993,  and  to 
implement  the  plans  by  November  1 , 

.  1993.  The  agencies  are  also  required  to 
submit  annual  reports  to  the  APCD 
documenting  the  reductions  in  sand  use 
achieved  through  implementation  of  the 
plans.  The  Regulation  is  enforced 
through  authority  provided  to  the  State 
by  statute. 

3.  Enhanced  Street  Sanding  and 
Sweeping  Practices  in  Central  Denver 
and  the  Interstate  25  Corridor: 
Regulation  No.  16  requires  Denver  to 
implement  a  management  plan 
providing  for  a  30%  reduction  in  sand 
use.  In  addition,  the  SIP  requires  Denver 
to  sweep  all  streets  in  the  CBD  within 
four  days  of  a  sanding  event.  Because  of 
modeled  violations  of  the  NAAQS  in  the 
1-25  corridor  south  of  the  CBD,  the  SIP 
requires  the  Colorado  Department  of 
Transportation  (CDOT)  to  sweep  1-25 
and  its  ramps  within  four  days  of  a 
sanding  event.  The  Regulation  is 
enforced  through  authority  provided  to 
the  State  by  statute. 

c.  Other  Mobile  Source  Emission 
Reduction  Measures.  The  SIP  contains  a 
variety  of  mobile  source  control 
measures  included  in  the  1990  Clean 
Air  Aa  Amendments  in  addition  to  the 
street  sanding  and  sweeping  controls. 
These  mobile  source  measures  include 
the  new  hght-duty  vehicle,  Ught-duty 
truck  NOx  standards,  urban  bus 
particulate  standards,  and  diesel  fuel 
sulfur  hmitations.  Particulate  emission 
reductions  are  also  incorporated  for  two 
existing  State  programs,  the  diesel 
inspection  and  maintenance  program 
and  the  oxygenated  fuels  program 
(Regulations  12  and  13).  These  programs 
were  developed  independently  from  the 
PMio  SIP  but  are  included  because  of 
their  particulate  matter  reduction 
benefit.  The  Act  required  programs  are 
enforced  by  the  federal  government 
while  the  State  regulations  are  enforced 
by  the  APCD. 

The  SIP  also  includes  a  number  of 
transportation  control  measures  to  slow 
growth  in  vehicle  miles  travelled.  These 
are  not  measures  that  were  developed 
specifically  for  the  SIP,  but  measures 
that  are  already  planned  or  underway  in 
the  Denver  area  and  accounted  for  in  the 
mobile  source  modeling  for  the 
attainment  year.  These  measures  are 


assumed  to  be  implemented  by  1995 
and  have  been  included  in  the 
transportation  modeling  supporting  the 
attainment  and  maintenance 
demonstrations.  The  Regional 
Transportation  District  (RTD)  is 
implementing  these  measures  through 
its  Transit  Development  Plan  which  has 
been  adopted  by  the  RTD  Board  of 
Directors.  * 

The  measures  for  which  the  SIP  takes 
credit  within  the  transportation 
modeling  include  the  MAC  Li^t  Rail 
Line  and  additional  express  bus  service 
to  the  new  Denver  International  Airport. 
Also,  several  programs  aimed  at 
attracting  new  ridership  are  being 
implemented.  These  new  programs 
include  the  CommuterCheck  program, 
ECOPass,  and  the  CU  Student  Pass 
Program.  Through  the  implementation 
of  these  and  other  marketing  programs, 
transit  ridership  is  expected  to  increase 
by  20%  between  1989  and  1995.  A 
complete  description  of  the  me^ures 
included  in  the  SIP  is  found  in  Section 
Vm  of  the  SIP. 

The  Act  requires  that  all  federally 
funded  transportation  measures  be 
included  in  a  conforming  Regional 
Transportation  Plan  and  Transportation 
Improvement  Program  (TIP).  Because 
the  implementation  of  these  measures 
must  conform  to  the  SIP,  any  changes  to 
the  federally  funded  measures  included 
in  the  attainment  demonstration  must 
go  through  a  conformity  analysis  before 
they  can  be  implemented.  The  existing 
TIP  has  been  found  to  conform  with  the 
SIP.  Currently,  the  local  metropolitan 
planning  organization  is  revising  its 
Regional  Transportation  Plan  as 
required  by  the  Intermodel  Surface 
Transportation  Efficiency  Act.  The 
conforming  transportation  plan  was 
adopted  in  October  1993. 

d.  Stationary  Source  Measures.  To 
control  emissions  from  stationary 
sources.  Colorado  (APCD)  enforces  both 
permit  limitations  and  regulations 
through  authority  provided  under  State 
statute.  The  June  7, 1993  SIP  submittal 
contains  commitments  for  the  State  to 
revise  permit  Hmitations  at  two 
stationary  sources  and  to  revise 
Regulation  No.  1  to  control  emissions  at 
stationary  sources.  The  Governor 
submitted  the  revisions  to  Regulation 
No.  1  on  October  20, 1993.  The 
commitment  to  revise  permit  limitations 
at  two  stationary  sourt:es  must  still  be 
fulfilled.  The  State  is  scheduled  to 
fulfill  the  commitment  by  December  1, 
1993.  See  the  discussion  under  Part  n. 
D.  contained  in  the  TSD  for  more 
information  on  the  permit  and 
regulation  revisions  at  stationary 
sources. 


8.  Contingency  Measures 

As  provided  in  section  172(c)(9)  of  the 
Act,  all  moderate  nonattainment  area 
SIPs  that  demonstrate  attainment  must 
include  contingency  measiu^s  (see 
generally  57  FR  13510-13512  and 
13543-13544).  These  measures  must  be 
submitted  by  November  15,  1993  for  the 
initial  moderate  nonattainment  areas. 
Contingency  measures  should  consist  of 
other  available  measures  that  are  not 
part  of  the  area's  control  strategy.  These 
measures  must  take  effect  without 
farther  action  by  the  State  or  EPA.  upon 
a  determination  by  EPA  that  the  area 
has  failed  to  make  RFP  or  attain  the 
PMio  NAAQS  by  the  ajpplicable 
statutory  deadhne.  Colorado  chose  to 
submit  the  contingency  measures 
separate  from  the  PMio  SIP 
requirements  addressed  in  this 
document.  EPA  will  take  separate  action 
on  the  contingency  measures  when  they 
are  submitted  by  the  State  or  as 
otherwise  appropriate. 

HI.  Request  for  Public  Comments      ' 

The  EPA  is  requesting  comments  on 
all  aspects  of  this  proposal.  As  indicated 
elsewhere  in  this  document.  EPA  will 
consider  any  comments  received  by 
February  18, 1994,  on  the 
appropriateness  of  the  proposed 
conditional  approval  action.  In  addition. 
EPA  will  consider  any  comments 
received  by  January  19, 1994,  on  the 
proposed  limited  approval  of  the  control 
measures.  Comments  should  be  labeled 
in  a  manner  clearly  indicating  whether 
they  address  the  conditional  approval 
proposed,  Umited  approval  proposed  or 
both  proposals.  Any  combined 
comments  addressing  both  proposed 
actions  must  be  received  by  January  19. 
1994,  (i.e.,  the  close  of  the  comment 
period  on  the  proposed  limited 
approval). 

IV.  Executive  Order  12866 

The  0MB  has  exempted  this  rule  from 
the  requirements  of  section  6  of 
Executive  Order  12866. 

V.  Regulatory  Flexibility 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibiUty  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  sections  110  and 
301.  and  subchapter  I.  part  D  of  the  Act 
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and  conditional  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  Act  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP-approval  does  not  impose 
any  new  requirements.  I  certify  that  it 
does  not  have  a  significant  impact  on 
small  entities  aBectad.  Moreover,  due  to 
the  nature  of  the  Act,  preparation  of  a 
regulatory  flexibility  analysis  would 
constitute  federal  inquiry  into  the 
economic  raasonabkwiess  of  state  action. 
The  Act  Corinds  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246.  256-66  (S.Q.  1976):  42  U.S.C. 
7410(a)(2). 

If  the  conditional  approval  is 
converted  to  a  disapproval  under 
section  110(kK4),  the  disapproval  will 
not  affect  any  existing  state 
requirements  applicable  to  small 
entities.  Federal  disapproval  of  the  State 
submittal  does  not  affect  its  state- 
enforceability.  Moreover.  EPA's 
disapproval  of  the  submittal  does  not 
impo*e  a  new  federal  requirement. 
Therefore,  EPA  certifies  that  such 
disapproval  actioa  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  it 
would  not  remove  existing  state 
requirements  nor  substitute  a  new 
federal  requirement. 

List  of  Sukjects  in  40  CFS  Part  52 

Environmental  protection,  Air 
pollution  control.  Hydrocarbons, 
Intergovernmental  relations.  Nitrogen 
dioxide,  Particulate  matter,  Reporting 
and  recordkeeping  requirements,  Sulfur 
dioxide,  and  Volatile  organic 
compounds. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  December  2. 1993. 
Jack  W.  McGraw. 
Acting  Begiorud  Admiaistrator. 
(FR  Doc.  93-30970  Filad  12-17-93;  8:45  am] 

BlUiNC  CODE  KW-CO-P 


40  CFR  Parts  52  and  n 

[OH06-1-5069.  OH01-1-6046,  OK32-1- 
5776;  FRL-4813-4] 

Approval  of  Maintenance  Ptan  and 
Deslgnalion  of  Areas  for  Air  Quality 
Planning  Ptvposes;  Ohio 

agency:  United  States  Environmental 
Protection  Agency  (USEPA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  action  responds  to  a 
reouest  fitxn  the  State  of  Ohio  to 
redesignate  Col\mabiana.  Jefferson  and 


Preble  Counties.  Ohio  to  attainment  for 
ozone  based  an  supporting  monitoring 
data  the  State  has  submitted.  Undw  the 
Clean  Air  Act  (CAA),  area  designations 
can  be  changed  if  sufficient  data  is 
available  to  warrant  such  change. 
USEPA  is  proposing  to  disapprove  the 
redesignation  requests  for  these  areas  as 
revisions  to  Ohio's  State 
Implementation  Plan  (SIP)  for  ozone. 
The  redesignations  are  being 
disapproved  because  the  areas  lack 
maintenance  plans  and  adequate 
demonstrations  that  the  improvement  in 
air  quality  was  due  to  permanaiit  and 
enforceable  emissions  reductions.  In 
addition,  USEPA  must  approve 
corrections  of  the  enforceability 
deficiencies  in  the  volatile  organic 
compoimd  O^OC)  reasonably  available 
control  technology  (RACT)  rules  before 
these  areas  can  be  redesignated  to 
attainment  for  ozone. 
DATES:  Comments  on  this  requested 
redesignation  and  SIP  revision,  and  on 
the  proposed  USEPA  action  must  be 
received  by  January  19. 1994. 
ADDRESSES:  Written  comments  should 
be  sent  to: 
William  L.  MacDowell  Chief. 

Regulation  Development  Section.  Air 

Enfanxment  Branch  (A£-17n.  U.S. 

Environmental  Protection  Agency,  77 

West  Jackson  Boulevard,  Chicago, 

Illinois.  60604. 
U.S.  Environmental  Protection  Agency. 

Region  5.  Air  and  Radiation  Division. 

77  West  Jackson  Boulevard,  Chicago. 

Illinois,  60604. 
FOR  FURTHER  INFORUATKM  CONTACT: 
Angela  Lee.  Regulation  Development 
Section  .Air  Enforcement  Brandi  (A£- 
17J).  U.S.  Enviroiunental  Protection 
Agency.  77  West  Jackson  Boulevard.     ^ 
Region  S.  Chicago,  Illinois,  60604,  (312) 
353-5142. 

SUPPLEMENTARY  eiFORMATION:  Under 
section  107(d)  of  the  pre-amended  Clean 
Air  Act  (CAA),  the  United  States 
Environmental  Protection  Agency 
(USEPA)  promulgated  the  ozone 
attainment  status  for  each  area  of  every 
State.  For  Ohio,  USEPA  designated 
Columbiana.  Jefferson  and  Preble 
Coimties  as  nonattainment  areas  for 
ozone.  See  43  FR  8962  (March  3.  1978). 
and  43  FR  45993  (October  5. 1978).  On 
November  15. 1990.  the  Clean  Air  Act 
Amendments  of  1990  (CAAA)  were 
enacted.  Public  Law  No.  101-549, 104 
Stat.  2399.  codified  at  42  U.S.C  7401- 
7671q.  Pursuant  to  section  107(d)(4MA) 
of  the  amended  Act.  the  Preble  County 
Area,  Steuben ville  Area,  and 
Columbiana  Coxuity  Area  in  Ohio 
retained  their  designations  of 
nonattainment  for  ozone  as  a  result  of 
monitored  violations  of  the  ozone 


National  Ambient  Air  Quality  Standard 
(NAAQS)  during  1988  and  1989. 

The  Steubenville  Area  consists  of 
Jefferson  County  which  is  a  transitional 
nonattainment  area  for  ozone.  Preble 
County  is  also  a  transitional 
nonattainment  area  for  ozone. 
Columbiana  County  is  an  incomplete 
data  nonattainment  area  for  ozone.  See 
56  FR  56694  (November  6, 1991).  The 
Ohio  Environmental  Protection  Agency 
(OEPA)  requested  that  Preble  County  be 
redesignated  to  attainment  in  a  letter  to 
USEPA  dated  May  23,  1986.  The  OEPA 
requested  the  redesignation  of  Jefferson 
and  Columbiana  Counties  to  attainment 
in  a  letter  to  USEPA  dated  July  14,  1986. 

USEPA  has  provided  guidance  on  the 
redesignation  process  as  set  forth  in 
section  107(d)(3)(E)  of  the  amended  Act 
in  two  memoranda.  The  first,  dated 
September  4, 1992.  was  issued  by  )ohn 
•Calcagni.  Director.  Air  Quality 
Management  Division,  Subject: 
Procedures  for  Processing  Requests  to 
Redesignate  Areas  to  Attainment 
(Redesignation  Memorandum).  The 
second,  dated  September  17, 1993.  was 
signed  by  Michael  Shapiro,  Acting 
Assistant  Administrator  for  Air  and 
Radiation,  Subject:  State 
Implementation  Plan  (SIP) 
Requirements  for  Areaj  Submitting 
Requests  for  Redesignation  to 
Attainment  of  the  Ozone  and  Carbon 
Monoxide  (CO)  National  Ambient  Air 
Quality  Standards  (NAAQS)  on  or  alter 
November  IS,  1992.  These  guidance 
memoranda  were  used  in  the  evaluation 
of  Ohio's  submittal. 

After  careful  review  of  the  request  and 
supporting  data,  USEPA  has  concluded 
that  Ohio  has  not  demonstrated  that  its 
request  meets  all  of  the  requirements  for 
redesignation  pursuant  to  CAA  section 
107(d)(3)CE).  Section  107(dK3)(E) 
requires  that  USEPA  make  the 
determination  that  certain  criteria  have 
been  met  before  redesignating  a 
nonattainment  area  to  attainment.  The 
required  criteria  are  discussed  in  the 
following  sections. 

Section  107(d)(3XE)(i).  USEPA  Must 
Determine  That  the  Area  Has  Attained 
the  National  Ambient  Air  Quality 
Standard  (NAAQS) 

Consistent  with  the  requirements  of 
40  CFR  50.9,  the  most  recent  three  years 
of  ozone  air  quality  monitoring  data, 
1990-1992.  for  Preble,  Jefferson  and 
Stark  Counties  do  not  show  any 
violations  of  the  ozone  NAAQS  during 
that  period.  Since  there  are  no  monitors 
in  Columbiana  County,  the  monitoring 
data  for  Stark  County,  which  is  located 
upivind  of  Columbiana  County,  is  used 
in  the  evaluation  of  the  air  quality  in 
Columbiana  County. 
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Section  107(d)(3)(E)  (u)  and  (v).  USEPA 
Must  Have  Fully  Approved  the 
Applicable  Implementation  Plan  for  the 
Area  Under  Section  llO(k)  and  the 
State  Containing  Such  Area  Must  Have 
Met  all  Requirements  Applicable  to  the 
Area  Under  Section  110  and  Part  D 

In  1980.  USEPA  fully  approved 
Ohio's  SIP  for  Columbiana,  Jefferson 
and  Preble  Counties  as  meeting  the 
requirements  of  section  110(a)(2)  and 
part  D  of  the  1977  Act.  (45  FR  72143, 
45  FR  72122.  56  FR  56694,  45  FR 
72122).  The  amended  Act,  however, 
modified  section  110(a)(2)  and,  under 
part  D.  revised  section  172  and  added 
new  requirements  for  classified 
nonattainment  areas.  For  purposes  of 
redesignation,  to  meet  the  requirement 
that  the  SIP  contain  all  applicable 
requirements  under  the  Act,  USEPA  has 
reviewed  the  SIP  to  ensure  that  it 
contains  all  measures  that  were  due 
under  the  amended  Act  prior  to  or  at  the 
time  the  State  submitted  a  complete 
redesignation  request.  Because  the  State 
submitted  its  redesignation  request  prior 
to  enactment,  the  measures  that  are 
applicable  are  those  that  were  due  upon 
enactment  or  prior  to  redesignation. 
These  requirements  are  identified  and 
reviewed  below. 

A.  Section  110  Requirements 

Although  section  110  was  amended* 
by  the  1990  Amendments,  the  SIP  for 
Columbiana.  Jefferson  and  Preble 
Counties  meets  the  requirements  of 
amended  section  110(a)(2).  A  number  of 
requirements  did  not  change  in 
substance— section  110(a)(2)(B);  (C); 
(E)(i)  and  (ii);  (F);  (G);  (H);  Q):  (L)  and 
(M)— and.  therefore.  USEPA  beheves 
that  the  pre-amendment  SIPs  met  these 
requirements.  A  few  of  the  other 
requirements  deserve  a  more  detailed 
analysis;  this  analysis  is  located  in  the 
TSD  which  is  available  at  the  USEPA 
address  hsted  in  the  addresses  section 
of  this  proposal.  USEPA  believes  that 
the  State  has  met  these  requirements. 

B.  Part  D  Requirements 

Before  Columbiana,  Jefferson  and 
Preble  Counties  may  be  redesignated  to 
attainment,  the  State  must  have  fulfilled 
the  applicable  requirements  of  part  D  for 
these  areas.  Under  part  D,  an  area's 
classification  indicates  the  requirements 
to  which  it  will  be  subject.  Subpart  1  of 
part  D  sets  forth  requirements 
applicable  to  nonattainment  areas 
regardless  of  classification.  Subpart  2  of 
part  D  establishes  additional 
requirements  for  classified  ozone 
nonattainment  areas.  The  three  counties 
for  which  Ohio  seeks  redesignation  are 
not  classified.  (See  56  FR  56694, 


codified  at  40  CFR  81.336).  Therefore,  in 
order  to  be  redesignated,  the  State  must 
meet  the  applicable  requirements  of 
subpart  1  of  part  D — specifically 
sections  172(c)  and  176— for  these  areas. 

1.  Section  172  General  Requirements 

Section  172(c)  sets  forth  general 
requirements  applicable  to  all 
nonattainment  areas.  Under  section'  * 
i72(b).  the  section  172(c)  reguirements 
are  applicable  as  determined  by  the 
Administrator,  but  no  later  than  3  years 
after  an  area  has  been  designated  as 
nonattainment.  With  the  exception  of 
the  RACT  requirement,  the 
Administrator  has  not  established  a  date 
earlier  than  November  15, 1993  for 
submittals  for  transitional  areas.  For 
RACT,  USEPA  provided  in  the  General 
Preamble  that  States  must  correct  all 
enforceabihty  deficiencies  in  existing 
RACT  rules  prior  to  the  redesignation  of 
ozone  nonattainment  areas  that  are  not 
classified.  (See  57  FR  13498, 13525).  For 
incomplete  data  areas,  USEPA  also 
established  in  the  General  Preamble  an 
earlier  due  date,  November  15, 1992.  for 
the  New  Source  Review  (NSR) 
submittal.  (See  57  FR  13527).  Since  the 
redesignation  requests  were  submitted 
prior  to  November  15, 1992,  the  section 
172  requirements  with  the  exception  of 
RACT  are  not  applicable  for  purposes  of 
redesignating  the  Columbiana,  Jefferson 
and  Preble  county  nonattainment  areas. 
With  respect  to  RACT,  States  must 
correct  enforceability  deficiencies  of  the 
existing  RACT  rules  before  tiansitional 
and  incomplete  data  areas  can  be 
redesignated.!  (See  57  FR  13525).  Ohio's 
RACT  rules  at  the  time  the 
redesignation  requests  were  submitted 
contained  enforceability  deficiencies. 
The  corrections  to  the  RACT  rule 
deficiencies,  submitted  by  Ohio  on 
August  24, 1990,  have  not  yet  been 
approved  by  USEPA.  Therefore,  the 
State  does  not  have  a  fully  approved  SEP 
meeting  the  requirements  of  part  D  for 
these  areas. 

2.  Section  176  Conformity  Plan 
Provisions 

Section  176  of  the  Act  requires  States 
to  develop  transportation/air  quality 
conformity  procedures  which  are 
consistent  with  federal  conformity 
regulations  and  to  submit  these 
procediu-es  as  a  SIP  revision  by 
November  15,  1992.  USEPA  has  not 
promulgated  final  conformity 
regulations;  however,  the  State  has 
committed  to  develop  conformity 


•  Preble  County  wat  included  In  the  November 
8, 1989  SIP  Cell,  requiring  among  other  thing*  (e.g. 
emiMioni  inventories)  that  these  area*  correct 
enforceability  defidandee  of  the  existing  RACT 
rules. 


procedures  consistent  with  the  final 
federal  regulations  and  will  submit,  if 
necessary,  an  appropriate  SIP  revision 
according  to  the  schedule  set  forth  in 
the  regulations. 

For  ozone  nonattainment  areas,  the 
amended  Act  specifies  new  and  revised 
requirements  appUcable  to  ozone 
nonattainment  areas.  Although  these 
requirements  were  not  applicable  for 
purposes  of  reviewing  the  cxirrent 
redesignation  requests,  they  are 
applicable  until  these  areas  are 
redesignated  to  attainment  areas. 

Section  lC7(d)(3)(ui).  USEPA  Most 
Determine  That  the  Improrement  in  Air 
Quality  Is  Due  To  Permanent  and 
Enforceable  Reductions  in  Emissions 
Resulting  From  Implementation  of  the 
Applicable  Implementation  Plan  and 
Applicable  Federal  Air  Pollutant 
Control  Regulations  and  Other 
Permanent  and  Enforceable  Reductions 

To  satisfy  this  requirement,  the  State 
must  rely  on  permanent  and  enforceable' 
emissions  reductions  that  occiured 
during  the  time  the  State's  air  quahty 
improved  bringing  it  from 
nonattainment  to  attainment.  For 
Jefferson  and  Columbiana  Coimties.  the 
State  submitted  actual  and  allowable 
emissions  data  from  specific  source  for 
the  years  1975  and  1980.  The  State 
claimed  that  the  VOC  emission 
reductions  fi-om  1975  to  1980  were  due 
to  the  implementation  of  RACT  rules. 
However,  while  USEPA  may  agree  that 
the  rules  did  contribute  emissions 
reductions,  the  RACT  rules  have 
enforceability  deficiencies  and, 
therefore,  cannot  be  considered  to  be 
regulations  which  seciu^  permanent 
and  enforceable  emission  reductions  In 
addition,  1980  would  not  be  acceptable 
as  an  attainment  year  since  violations  of 
the  ozone  standard  were  monitored 
dtiring  the  period  of  1977  through  1980 
in  Jefferson  County  and  the  1981-1984 
period  in  Stark  County  which  is  upwind 
of  Columbiana  County.  The  State  would 
need  to  show  emissions  reductions  in 
these  areas  which  occurred  after  these 
violations. 

In  the  redesignation  request 
submittals.  Ohio  credited  mobile  source 
emissions  reductions  for  contributing  to 
the  improved  air  quality  in  Jefferson  and 
Preble  Coimties.  Ohio  cited  the  Federal 
Motor  Vehicle  Control  Program 
(FMVCP)  and  the  inspection  and 
maintenance  program  in  Cincinnati /or 
Preble  County  and  transportation 
control  measures  (TCMs)  for  Jefferson 
County.  However,  these  emission 
reductions  were  not  quantified.  In 
addition,  since  the  TCMs  have  not  been 
included  into  the  (SIP),  the  resulting 
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emission  roductioDS  cannot  be 
considerod  pennanent  and  enforoeabie. 

The  foregoing  discussion  leads 
USEPA  to  conclude  that  the  State  has 
not  adequately  demonstrated  that  the 
improvement  in  air  quahty  in  Jefferson. 
Columbiana  and  Preble  Counties  was 
due  to  permanent  and  enforceable 
reductions  in  emissions. 

Sectioa  107(dX3)(EXiv).  USEPA  Moat 
Fully  Appiwe  a  Maintenance  Plan  for 
the  Area  as  Meeting  the  Requirements 
of  Section  17SA 

A  maintenance  plan  consists  of  a 
maintenance  demonstration,  an 
attainment  emissions  inventory.^  a 
contingraicy  plan,  a  description  of  how 
the  State  plans  to  track  the  progress  of 
the  maintenance  plan  and  a 
commitment  from  the  State  to  maintain 
the  air  quality  monitoring  network.  The 
State  redesignation  request  submissions 
did  not  include  maintenance  plans  for 
Jefferson.  Columbiana  and  Preble 
Counties  and,  therefore,  do  not  meet 
this  requirement. 

Proposed  tulemakiag  Actioa 

As  discussed  above,  USEPA  proposes 

to  disapprove  the  redesignation  requests 
for  Columbiana.  Preble  and  Jefferson 
Counties  because  not  all  of  the 
requirements  for  redesignation  under 
section  107(d){3KE)  of  the  Act  have  been 
satisfied. 

USEPA  soUdts  comment  on  this 
proposed  ndemaking  action.  Comments 
received  by  January  19. 1994,  will  be 
considered  in  the  development  of 
USEPA's  final  rulemaking  action. 

This  actico  has  been  classified  as  a 
Table  2  action  under  USEPA  guidance 
establishing  SIP  processing  procedures 
(See  54  FR  2214  (January  19.  1989],  as 
revised  by  memorandum,  dated  October 
4. 1993.  "Changes  to  State 
Implementadon  (SIP)  Tables."  from 
Michael  H.  Shapiro,  Acting  Assistant 
Administrator  for  Air  and  Radiation,  (o 
Regional  Administrator,  Regions  I-X.) 
On  January  6, 1989,  the  Office  of 
Management  ^nd  Budget  (OMB)  waived 
Table  2  and  Table  3  SIP  revisions  (54  FR 
2222)  from  the  requirements  of  section 
3  of  Executive  Order  12291  for  a  period 
of  2  years.  USEPA  has  submitted  a 
request  for  a  permanent  waiver  for  Table 
2  and  Table  3  SIP  revisions.  The  OMB 
has  agreed  to  continue  the  waiver  until 
such  time  as  it  rules  on  USEPA's 


>  The  State  did  not  Hibmit  emission  inveotories 
for  VOC  and  GO  to  response  to  USEPA's  SIP  Call 
(which  inclkMlad  Prabls  County)  issued  on 
Noverntaar  S,  19Se.  aod  clarified  on  Dectmbar  18. 
1989  For  purpose*  of  the  maiateoaiice  plaa.  tiie 
Stale  must  subcalt  final  emission  inventories  for 
VOC  CO,  and  NOx-  The  maintenance  plan 
inventoriM  will  uUtfy  the  teventory  raquiraaMnt  of 
the  SIP  CaU  for  Prabla  County. 


request  This  request  continues  in  effect 
under  Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  30, 1993. 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq..  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  (5  U.S.C  603 
and  604.)  Alternatively,  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

USEPA's  denial  of  the  State's 
redesignation  request  under  section 
107(dK3)(E)  does  not  affect  any  existing 
requirements  applicable  to  small 
entities  nor  does  it  impose  new 
requirements.  The  area  retains  its 
current  designation  status  and  will 
continue  to  be  subject  to  existing 
statutory  and  regulatory  requirements. 
To  the  extent  that  the  State  must  adopt 
regulations  for  any  area  based  on  its 
nonattainment  status,  USEPA  will 
review  the  effect  of  sutdi  regulations  on 
small  entities  at  the  time  of  submittal. 
Therefore,  1  certify  that  denial  of  the 
redesignation  request  will  net  affect  a 
substantial  number  of  small  entities 

List  of  Subjects 

40  CFR  Pan  52 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
relations,  Osone. 

40CFBPart81 

Air  pollution  control. 

Authoritir: 42  US.C  7401-7671q  * 

Dated:  November  23, 1993. 
David  A.  Ullricfa. 
Acting  Repona]  Adwinistrtitor 
(FR  Doc  93-30971  Filed  12-17-93  8;45  am] 
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40  CFR  Part  63 
[AO-Fm.-481fr-4] 

National  Emiaaion  Standarda  for 
Hazardoua  Air  PoUutanU,  Off  Site 
Waate  Operationa 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Advance  notice  of  proposed 
rulemaking  (ANPR). 

SlrtMIABY:  The  EPA  is  developing  a 
national  emission  standard  for 
hazardous  air  pollutants  (NESHAP)  for 
the  control  of  organic  hazardous  air 
pollutant  (HAP)  emissions  from  off  site 


waste  operations  that  are  major  sources 
under  section  112  of  the  Clean  Air  Act 
(Act).  The  purpose  of  this  advance 
notice  is  to  inform  affected  industries 
and  the  general  public  of  the  planned 
scope  of  this  rulemaking,  and  to  solicit 
information  that  would  aid  in  the 
development  of  the  standard. 
DATES:  Comments.  Comments 
concerning  this  ANPR  must  be  received 
by  the  EPA  on  or  before  January  19. 
1994. 

ADDRESSES:  Comments.  Comments 
should  be  submitted  (in  duplicate  if 
possible)  to  Air  Docket  section  (LE- 
131).  Attention,  Docket  A-92-16,  U.S. 
Environmental  Protection  Agencv,  401 
M  Street  SW.,  Washington,  DC  20460. 
Please  also  send  a  copy  of  the  comments 
to  Mr.  Eric  L.  Crump  at  the  address 
below. 

FOR  FURTHER  MFORIMTION  CONTACT:  Mr. 
Eric  L.  Crump,  Office  of  Air  Quality 
Planning  and  Standards.  Chemicals  and 
Petroleum  Branch  (MD-1 3],  U.S. 
Environmental  Protection  Agency, 
Researtrfa  Triangle  Park,  North  Carolina, 
27711,  telephone  (919)  541-5032. 
SUPPLEMENTARY  INFORMATION:  The 
information  presented  in  this  notice  is 
organized  as  follows: 

I.  Background 

II.  General  Scope  of  Regulation 
ni.  Facilities  Not  Addressed 

rv.  Interaction  with  other  Regulatory 
Activities 

V.  Development  of  Standard 

VI.  Request  for  Comments 

I.  Background 

The  Act.  as  amended  by  the  Clean  Air 
Act  Amendments  of  1990  (1990 
Amendments]  (Pub.  L.  101-549], 
establishes  a  list  of  189  hazardous  air 
pollutants,  or  HAP's  (section  112(b]). 
and  gives  the  Administrator  authority  to 
revise  and  update  the  list  as  necessary. 
The  Act  also  requires  the  EPA  to 
develop  and  publish  a  list  of  all 
categories  and  subcategories  of  major 
and  area  sources  of  HAP's  (section 
112(c]].  A  ctirrent  list  of  these  source  - 
categories  is  provided  in  the  Federal 
Register  notice  entitled  "Initial  List  of 
Categories  of  Sources  Under  Section 
112(c)(1)  of  the  Clean  Air  Act 
Amendments  of  1990"  (57  FR  31576. 
^  ily  16, 1992),  hereafter  referred  to  as 
the  "Source  Category  List." 
Furthermore,  the  Act  calls  for  the 
development  of  standards  to  control 
HAP  emissions  from  these  source 
categories  and  subcategories  over  the 
ten  year  period  starting  in  November 
1990  (section  112(e)). 

Paragraph  112(a)(1)  of  the  Act  defines 
a  "major  source"  as  any  stationary 
source,  or  group  of  stationary  sources 
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(including  all  emission  points  and  imits 
located  within  a  contiguous  area  and 
under  coounon  control)  of  air  pollution 
that  emits,  or  has  the  potential  to  emit, 
considering  controls,  10  tons  or  more 
per  year  of  any  one  HAP  or  25  tons  or 
more  per  year  of  any  combination  of 
HAP's.  On  site  waste  operations 
(currently  listed  as  solid  waste 
treatment,  storage,  and  disposal 
focilities  on  the  Source  Category  List. 
but  renamed  for  the  purpose  of  clarity) 
comprise  one  of  the  major  source 
categories  established  imder  section  112 
of  the  Act 

The  Act  requires  the  EPA  to  establish 
maxim  am  achievable  control 
technology'  (MACT)  for  each  major 
source  category,  and  to  promulgate 
emission  stanaards  based  on  the  level  of 
control  that  would  be  obtained  through 
MACT  (section  112(d)).  To  that  end,  the 
EPA  intends  to  develop  a  NESHAP  for 
off  site  waste  operations. 

n.  General  Scope  of  Regulation 

Under  this  NESHAP,  the  Agency 
intends  to  regulate  organic  HAP 
emissions  from  facilities  that  handle 
wastes  received  from  off  site.  The  types 
of  emission  points  to  be  regulated  at 
these  facilities  include  tanks,  process 
vents,  wastewater  treatment,  transfer 
operations,  equipment  leaks,  and  land 
disposal.  For  the  purposes  of  this 
mlemaking,  a  waste  is  any  material 
resulting  from  industrial,  commercial, 
mining,  agricultural  operations,  or  from 
community  activities  that  is  discarded 
or  is  being  accumulated,  stored,  or 

Ehysically,  chemically,  thermally,  or 
iologieally  treated  prior  to  being 
discarded,  recycled,  or  discharged 
(Exceptions  are  described  in  section  III). 
A  waste  received  from  off  site  is  a  waste 
that  originated  from,  or  returned  from 
outside  the  contiguous  boundary  of  the 
receiving  site. 

m.  Facilities  Not  Addressed 

The  preceding  definition  of  scope  that 
facilities  would  exempt  facilities  that 
manage  on  site  wastes  (i.e..  wastes 
generated  or  produced  within  the 
contiguous  boimdary  of  the  generator), 
and  do  not  handle  wastes  from  off  site. 
This  is  not  to  say  that  su(±  operations 
are  unlikely  to  be  major  sources  of 
HAP's.  It  is  anticipated  that  emissions 
from  these  waste  operations  would  be 
regulated  under  NESHAP  developed  to 
address  specific  source  categories.  For 
example,  if  a  pesticide  manufacturing 
plant  generates  wastes  from  its 
production  processes,  treats  this  waste 
on  its  own  premises,  and  receives  no 
waste  from  off  site,  these  waste 
operations  would  not  be  regulated 
under  the  off  site  waste  NESHAP.  The 


HAP  emissions  from  on  site  operations 
would  be  addressed  in  the  development 
of  the  pesticide  manufecturing 
NESHAP. 

In  addition  to  industries  with  on-site 
waste  operations,  publicly-owned 
treatment  works,  hazardous  waste 
incineration  imits.  sewage  sludge 
incinerators,  munidpel  landfills,        » 
boilers,  industrial  furnaces,  and  site 
remediation  activities  would  also  not  be 
included  in  the  scope  of  this 
rulemaking.  Separate  source  categories 
have  been  estabUshed  for  each  of  these 
activities;  therefore,  the  EPA  will 
develop  specific  NESHAP  to  regulate 
the  HAP  emissions  from  sources  in 
those  categories.  Similarly,  municipal 
waste  combustion  units  are  not 
included  in  the  scope  of  the  off  site 
waste  NESHAP.  Emissions  from  these 
facilities  will  be  reg\ilated  under  the 
authority  of  section  129  of  the  1990 
Amendments. 

Finally,  it  should  be  noted  that  the 
EPA  presently  does  not  plan  to  regulate 
inorganic  HAP  emissions  via  the  off  site 
waste  NESHAP.  The  main  source  of 
inorganic  HAP  emissions  from  waste 
operations  is  combustion  sources,  such 
as  incinerator  units  and  boilers.  As 
slated  above,  HAP  emissions  from  those 
combustion  sources  will  be  addressed 
under  their  respective  source  categories. 
Also,  the  EPA  presently  hes  little  data 
to  suggest  that  there  are  inorganic  HAP 
emissions  from  sources  that  are  subject 
to  this  NESHAP.  Therefore,  the  scope  of 
the  off  site  waste  NESHAP  is  currently 
limited  to  organic  HAP  emissions. 

rv.  Interaction  With  Other  Regidatory 
Activities 

The  planned  scope  of  the  off  site 
waste  NESHAP  includes  some  facilities 
that  are  subject  to  other  existing  and 
upcoming  emission  standards.  Although 
these  regulations  do  overlap  in  terms  of 
the  facilities  and  sources  covered,  the 
control  methods  and  techniques  for  the 
regulations  discussed  herein  are 
essentially  identical.  The  essential 
differences  between  these  standards  is 
the  criteria  used  to  determine  whether 
a  facility  is  subject  to  a  given  rule. 

In  essence,  if  a  given  waste  stream  at 
a  facility  exceeds  a  level  of  pollutant 
concentration,  vapor  pressure,  and/or 
flow,  as  specified  by  a  given  rule,  the 
waste  would  have  to  be  controlled  for 
air  emissions.  The  concentration, 
pressure,  or  level  of  flow  which  would 
trigger  control  requirements  (herein 
referred  to  as  an  "action  level")  may 
differ  for  each  rule,  since  each  rule  was 
developed  with  a  somewhat  differing 
objective  (control  of  a  specific  pollutant 
or  category  of  pollutants,  or  meeting 
certain  risk  target  goals).  The  end  result 


is  that  these  rules  do  not  conflict  with 
each  other,  nor  would  they  require 
redundant  emission  controls.  More 
detail  on  the  interaction  between  these 
various  standards  is  provided  in  the 
following  paragraphs. 

A.  Resource  Conservation  and  Recovery 
Act  (RCRA)  3004(n)  Air  Rules 

The  EPA  has  developed  air  pollution 
standards  imder  the  authority  of  section 
3004(n)  of  the  RCRA  (as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984)  that  regulate 
organic  air  emissions  from  process  vents 
end  equipment  leaks  at  hazardous  waste 
treatment,  storage,  and  disposal 
facilities,  or  TSDFs  (55  FR  25454,  June 
21, 1990).  Emission  standards  for  tanks, 
containers,  and  surface  impoundments 
subject  to  the  RCRA  are  now  being 
developed  imder  the  same  congressional 
authority. 

Hazardous  waste  TSDFs  that  are 
subject  to  the  RCRA  TSDF  air 
regulations  are  included  within  the         ^ 
scope  of  the  off  site  waste  NESHAP.  It 
is  therefore  possible  that  a  hazardous 
waste  TSDF  that  is  required  to  comply 
with  the  RCRA  requirements  would  also 
be  regulated  under  the  off  site  waste 
NESHAP. 

The  EPA  believes  it  is  beneficial  and 
necessary  to  regulate  these  sources 
imder  both  rules  for  the  following 
reasons.  First,  the  existence  of  the  RCRA 
section  3004{n)  air  rules  does  not  relieve 
the  EPA  of  its  obligation  to  establish 
MACT  standards  for  these  sources  as 
required  by  the  1990  Amendments.  At 
the  very  least,  the  EPA  would  need  to 
demonstrate  that  the  RCRA  section 
3004(n)  rules  equal  or  exceed  the  level 
of  control  that  a  MACT  standard  would 
require.  Second,  the  off  site  waste 
NTSHAP  will  also  require  control  of 
HAP  emissions  bom  facilities  not 
subject  to  the  RCRA  section  3004(n)  air 
rules.  It  is  fieasible  that  a  facility  may  be 
a  major  source  of  HAP  emissions;  yet, 
because  it  is  not  subject  to  the  RCRA  air 
rules,  its  air  emissions  would  escape 
regulation. 

The  EPA  expects  that  if  a  source 
subject  to  regulation  under  the  RCRA  air 
rules  is  also  subject  to  the  off  site  waste 
NESHAP,  it  would  not  need  to  expend 
significantly  greater  resources  as  a  result 
of  the  NESHAP.  It  is  possible  that  the 
action  levels  prescribed  in  the  off  site 
waste  NESHAP  may  differ  frtmi  the 
action  levels  in  the  RCRA  section 
3004(n)  rules.  However,  it  is  expected 
that  the  emission  controls  required  by 
both  regulations  mil  be  the  same. 
Therefore,  if  a  fadUty  complies  with  the 
regulation  requiring  control  at  the  lower 
action  level,  it  should  achieve 
compliance  with  the  other  rule  as  well. 
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B.  Other  NESHAP 

Existing  and  upcoming  NESHAP, 
such  as  the  benzene  waste  operations 
NESHAP  (40  CFR  part  61.  subpart  FT) 
and  the  proposed  hazardous  organic 
NESHAP  (HON)  for  the  synthetic 
organic  chemical  manufacturing 
industry  (57  FR  62608,  December  31, 
1992).  require  the  control  of  emissions 
from  wastes  (in  the  case  of  the  HON, 
only  control  of  emissions  from 
wastewater  and  wastewater  treatment 
residuals  would  be  required).  If  a 
facility  subject  to  either  or  both  of  these 
N'ESHAP  generates  waste  that  must  be 
regulated  in  accordance  with  these 
NESHAP.  and  ships  the  waste  off  site, 
the  responsibility  for  emission  control 
remains  with  the  faciUty  generating  the 
waste.  In  other  words,  a  facility  owner/ 
operator  subject  to  the  HON  (as 
proposed)  and/ or  the  benzene  waste 
operations  NESHAP  is  obligated  to 
insure  that  any  wastes  sent  off  site  are 
controlled  for  air  emissions  in 
accordance  with  the  requirements  of 
these  NESHAP.  Other  upcoming 
NESHAP  may  have  similar  requirements 
for  off  site  wastes. 

Off  s^  waste  operations  are  Ukely  to 
receive  wastes  from  facilities  regulated 
under  other  NESHAP,  such  as  the  HON 
and  the  benzene  waste  operations 
NESHAP.  These  wastes  would  also  be 
subject  to  the  requirements  of  the  off 
site  waste  NESHAP.  This  situation  of 
overlapping  regulations  is  akin  to  the 
situation  described  above  with  the 
RCRA  section  3004(n)  rules.  Once  again, 
the  EPA  has  reason  to  include  these 
facilities  in  the  scope  of  the  off  site 
waste  NESHAP. 

First,  not  all  wastes  subject  to  the  off 
site  waste  NESHAP  will  be  regulated 
under  other  NESHAP.  For  example  the 
HON  and  the  benzene  waste  operations 
NESHAP  both  require  control  of 
emissions  from  waste  streams  exceeding 
specific  pollutant  concentrations.  Also 
the  benzene  waste  operations  NESHAP 
is  only  applicable  to  facilities  exceeding 
a  specific  total  annual  benzene  quantity, 
as  defined  in  the  rule.  Furthermore, 
other  NESHAP  may  not  address  the 
control  of  HAP  emissions  from  waste 
operations.  It  is  therefore  possible  that 
facilities  subject  to  the  other  NESHAP 
may  generate  wastes  for  off  site 
treatment  that  do  not  require  control 
under  the  other  NESHAP.  These  wastes 
would  still  contain  organic  HAP's,  and 
would  contribute  to  HAP  emissions  at 
the  receiving  facility.  In  this  situation, 
the  off  site  waste  NESHAP  would  be  the 
only  means  of  regulating  these 
emissions. 

Second,  as  explained  in  the  preceding 
section,  regulating  these  sources  under 


other  NESHAP  (such  as  the  HON  and 
the  benzene  waste  operations  NESHAP) 
and  the  off  site  waste  NESHAP  should 
not  result  in  significant  additional 
expenditures.  The  action  levels  for  the 
NESHAP  may  diffier.  but  the  emission 
controls  required  for  waste  operations 
would  likely  be  the  same.  Multiple 
reporting  and  recordkeeping  will  not  be 
necessary,  once  the  Title  V  permit 
program  is  implemented.  Under  this 
program,  a  facility  would  be  issued  one 
single  permit  that  would  reflect  the 
requirements  of  all  applicable  ^ 
regulations  of  the  Act. 

C.  Industrial  Wastewater  Control 
Techniques  Guideline  Document 

As  required  by  section  183(a)  of  the 
Act,  the  EPA  is  developing  a  control 
techniques  guideline,  or  CTG,  for 
industrial  wastewater  operations.  The 
objective  of  the  CTG  is  to  define 
reasonably  available  control  technology, 
or  RACT,  for  controlling  volatile  organic 
compound  (VOC)  emissions  from 
industrial  wastewater  treatment  in 
ozone  non-attainment  areas.  The  draft 
CTG  addresses  four  industrial 
categories:  Organic  chemical,  plastics, 
and  synthetic  fiber  manufacturing; 
pharmaceutical  manufacturing; 
pesticide  manufacturing;  and  hazardous 
waste  TSDFs.  After  the  EPA  publishes 
the  industrial  wastewater  CTG,  states 
are  required  to  revise  their  State 
Implementation  Plans  to  include  the 
prescribed  RACT  requirements  for  these 
industrial  categories.  As  a  result,  the 
industrial  wastewater  CTG  will  lead  to 
regulation  of  VOC  emissions  from 
wastes  that  may  also  be  regulated  under 
the  off  site  waste  NESHAP. 

As  in  the  preceding  discussions  of     ' 
interaction  between  the  off  site  waste 
NESHAP  and  other  requirements, 
significant  additional  expenditures 
resulting  from  the  industrial  wastewater 
CTG  are  not  anticipated.  The  CTG  may 
lead  to  state-implemented  regulations 
that  prescribe  applicability  criteria  that 
differ  from  the  off  site  waste  NESHAP, 
but  the  emission  controls  required  will 
be  the  same.  Again,  multiple  reporting 
and  recordkeeping  will  not  be 
necessary,  once  the  Title  V  permit 
program  is  implemented. 

V.  Development  of  Standard 

Section  112(d)(3)  of  the  Act  states  that 
emission  standards  for  existing  sources 
in  a  source  category  shall  not  be  less 
stringent  than  "*  *  *  the  average 
limitation  achieved  by  the  best 
performing  12  percent  of  the  existing 
sources  (for  which  the  [EPA] 
Administrator  has  emissions 
information)  *  *  *."  In  developing  the 
off  site  operations  NESHAP,  the  EPA  is 


using  data  gathered  from  two 
nationwide  surveys  conducted  in  1987. 
The  first  survey,  entitled  the  National 
Survey  of  Hazardous  Waste  Generators 
(GENSUR),  is  a  compilation  of  waste 
types,  quantities,  compositions,  and 
practices  of  haz^dous  waste  generators. 
The  second  survey,  entitled  the  National 
Survey  of  Hazardous  Waste  Treatment, 
Storage,  Disposal,  and  Recycling 
Facilities  (TSDR),  is  a  compilation  of 
waste  types,  quantities,  and 
management  practices  of  facilities  that 
treat,  store,  dispose  of,  and  recycle 
hazardous  wastes.  Information  from 
these  surveys,  which  represent  the  state 
of  the  hazardous  waste  industry  in  1986. 
formed  the  basis  of  the  RCRA  3004(n) 
TSDF  rules  for  process  vents  and 
equipment  leaks,  and  forms  the  basis  cf 
the  upcoming  RCRA  TSDF  rules  for 
tanks,  surface  impoundments,  and 
containers. 

The  EPA  believes  the  bulk  of  organic 
HAP  emissions  in  the  source  category 
are  emitted  from  the  facilities  surveyed 
in  the  GE>;SUR  and  TSDR.  and  that  the 
emissions  result  fit>m  management  of 
the  wastes  noted  in  the  surveys.  It 
should  be  noted,  however,  that  the 
GENSUR  and  the  TSDR  do  not  identify 
all  wastes  subject  to  the  scope  of  the  off 
site  waste  NESHAP.  For  example,  some 
of  these  facilities  may  receive  and  treat 
off  site  non-hazardous  wastes.  Some  of 
these  non-hazardous  wastes  may 
contain  HAP's  that  could  be  emitted 
into  the  atmosphere;  however,  the 
GENSUR  and  the  TSDR  surveys  do  not 
specify  the  types,  quantities, 
compositions,  and  management 
practices  used  in  the  handling  of  these 
non-hazardous  wastes. 

Furthermore,  the  GENSUR  and  TSDR 
surveys  provide  no  information  on  off 
site  operations  that  are  exempted  or 
excluded  from  the  RCRA  hazardous 
waste  permitting  requirements.  Some 
examples  of  such  processes  are:  Used  oil 
rerefining  and  fuel  blending  faciHties, 
drum  and  tank  cleaning  and 
reconditioning,  commercial  solid  waste 
landfills,  sorbent  regeneration, 
commercial  wastewater  treatment 
facilities,  pulping  hquor  treatment,  and 
certain  recycling  processes.  At  the 
present  time,  the  EPA  has  limited 
information  to  estimate  HAP  emissions 
from  these  facilities.  Nonetheless,  such 
facilities  do  fall  within  the  s.'~ope  of  the 
off  site  waste  NESHAP,  and  these 
sources  have  similar  emission  points 
and  manage  wastes  containing  organic 
HAPs.  Therefore,  the  EPA  cannot 
eliminate  these  faciUties  from 
consideraUon  as  major  sources  without 
some  basis  for  doing  so. 


Federal  Register  /  Vol.  58.  No.  242  /  Monday,  December  20/1993  /  Proposed  Rules  66339 


VI.  Request  for  Comments 

In  many  ways  the  off  site  waste 
operations  source  category  is  imlike 
other  source  categories.  While  the 
facilities  in  some  industrial  categories 
manufacture  similar  types  of  products, 
use  similar  raw  materials,  or  use  similar 
production  processes  and  methods,  off 
site  waste  feciUties  vary  widely, 
depending  on  the  type  of  waste 
received,  and  the  management  processes 
used.  Because  of  the  lack  of  uniformity 
among  sources  in  this  source  category, 
there  are  facilities  that  may  not  be 
represented  by  a  specific  trade  group  or 
organization  (such  as  the  National  Solid 
Waste  Management  Association,  or  the 
Solid  Waste  Association  of  North 
America).  As  a  result,  establishing 
contact  with  all  affected  members  of  the 
source  category  is  difficult. 

The  EPA  invites  affected  facility 
owners  and  operators,  trade 
organizations,  state  and  local  agencies, 
and  other  interested  parties  to  comment 
on  this  notice.  Information  on  waste 
types,  quantities,  HAP  and  volatile 
organic  compound  composition,  and 


waste  operations,  as  well  as  emission 
points  and  air  emissions  data,  is 
requested.  Information  from  facilities  or 
operations  within  the  scope  of  this 
rulemaking  that  are  exempt  from  the 
RCRA  hazardous  waste  requirements 
would  be  especially  useful  in  the 
development  of  this  rule.  Comments  on 
the  applicability  and  planned  scope  of 
the  off  site  operations  NESHAP  are  also 
requested. 

The  EPA  also  requests  more 
information  on  the  impacts  of  this 
NESHAP  on  small  businesses  and  small 
communities.  TTie  EPA  wishes  to 
understand  the  impact  of  this  rule  on 
small  entities,  and  their  capacity  to  be 
major  soiirces  of  HAP's,  as  defined  in 
the  Act.  Specific  comments  from  small 
concerns  regarding  the  anticipated 
impact  of  this  rule  on  small  businesses 
and  commimities  will  assist  the  EPA  in 
assessing  these  impacts. 

Finally,  the  EPA  requests  input  fetim 
the  public  regarding  the  growth  of  the 
source  category.  Information  on  the 
increase/decrease  in  the  number  of 
facilities,  changes  in  waste  quantities 
received,  as  well  as  variations  in  waste 


types  and  waste  composition  would  be 
of  particular  tise  in  the  development  of 
this  standard. 

Vn.  Miscellaneous 

A  regulatory  flexibiUty  analysis  under 
5  U.S.C.  601.  et  seq..  is  not  required  for 
this  notice.  This  notice  would  not 
impose  any  new  regulatory 
requirements,  nor  would  it  impose  any 
additional  costs.  This  notice  is  also 
considered  nonmajor  under  Executive 
Order  12291. 

List  of  Snbiects  in  40  CFR  Part  63 

Environmental  protection,  Air 
pollution  control,  Recycling,  Hazardous 
air  pollutant,  Hazardous  waste,  Major 
source.  Maximum  achievable  control 
technology.  National  emission  standards 
for  hazardous  air  pollutants,  Off  site, 
Treatment,  .storage,  and  disposal 
facilities.  Waste  operations. 

Dated:  December  13, 1993. 
Carol  M.  Brown«-. 
Administrator. 

[FR  Doc.  93-30968  Filed  12-17-93;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

Food  Stamp  Program:  Vehicle 
Exclusion  Limit  Demonstrations 

AGENCY:  Food  and  Nutrition  Service, 

USDA. 

ACnOM:  Notice  of  Intent. 

SUMMARY:  This  notice  announces  the 
intention  of  the  United  States 
Department  of  Agriculture  (the 
Dopaitment),  pursuant  to  section  1757 
of  the  Mickey  Leland  Memorial 
Domestic  Hunger  Relief  Act,  and  section 
912  of  the  Food,  Agriculture, 
Conservation  and  Trade  Act 
Amendments  of  1991,  and  in 
connection  with  section  13923  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1993  to  enter  into  agreements  with 
selected  State  agencies  to  assist  such 
agencies  in  the  conduct  of  a 
demonstration  project  to  test  the  effects 
of  relaxing  current  restrictions  on  the 
treatment  of  licensed  vehicles  for  Food 
Stamp  Program  (FSP)  eligibility. 

This  demonstration  project  will 
operate  under  the  authority  of  section 
17(h)  of  the  Food  Stamp  Act  of  1977,  as 
amended  (the  Act).  The  purpose  of  the 
project  is  to  evaluate  the  effects,  in  both 
rural  and  urban  areas,  of  including  in 
Hnancial  resources  under  section  5(g)  of 
the  Act  the  fair  market  value  of  licensed 
vehicles  to  the  extent  the  value  of  each 
vehicle  exceeds  the  statutory  base  figure 
($4,500  until  August  31. 1994).  but 
excluding  the  value  of  (1)  any  licensed 
vehicle  that  is  used  to  produce  earned 
income,  necessary  for  transportation  of 
an  elderly  or  physically  disabled 
household  member,  or  used  as  the 
household's  home;  and  (2)  one  Ucensed 
vehicle  used  to  obtain,  continue,  or  seek 
employment  (including  travel  to  and 
from  work);  used  to  pursue 
employment-related  education  or 
training;  or  used  to  secure  food  or  the 
benefits  of  the  food  stamp  program.  The 


intent  of  this  notice  is  to  solicit 
proposals  from  State  and/or  local 
agencies  wishing  to  conduct 
demonstrations  during  the  project.  This 
notice  establishes  the  terms  and 
conditions  for  the  project  and  institutes 
uniform  criteria  for  evaluating  propiosals 
and  selecting  project  areas^ 

State/local  agencies  interested  in 
participating  in  this  project  are  invited 
to  request  a  Demonstration  Project 
Application  Package,  which  contains 
detailed  information  and  instructions  on 
preparing  and  submitting  demonstration 
proposals.  Local  agency  proposals  must 
be  submitted  through  and  approved  by 
the  State  agency,  which  will  be 
responsible  for  overall  control  of  the 
demonstration(s)  conducted  within  its 
boundaries  and  for  coordination  with 
the  Department.  Each  proposal  must 
contain  signed  agreements  from  the 
appropriate  State  ofHcials  authorizing 
the  demonstration.  The  Department  will 
not  negotiate  or  enter  into  any 
agreements  with  agencies  below  the 
State  level. 

DATES:  Requests  for  application 
packages  must  be  received  by  February 
18. 1994.  Public  comments  concerning 
the  terms  and  conditions  of  the  project 
are  welcome  if  received  by  January  19. 
1994.  Any  changes  made  as  a  result  of 
comments  received  shall  be 
incorporated  in  the  application  package, 
which  will  be  mailed  to  applicants  no 
later  than  February  3. 1994.  From  thte 
release  date  of  the  application  packages 
applicants  will  have  approximately  one 
and  one-half  months  in  which  to  submit 
their  completed  demonstration  project 
proposals.  Applications  must  be 
received  by  CO.B.  March  21. 1994,  to 
ensure  consideration  for  award  under 
this  solicitation. 

ADDRESSES:  Interested  agencies  should 
submit  a  written  request  for  an 
application  package  (and  include  four 
self-addres.<:ed  labels)  to  the  address 
listed  below:  USDA.  Food  and  Nutrition 
Service,  Program  Development  Division. 
PDB,  Attn:  Jane  Duffield,  3101  Park 
Center  Drive,  room  718,  Alexandria. 
Virginia  22302-1594. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  N.  Cohen.  Supervisor, 
Demonstration  Projects  Section,  room 
718,  Food  and  Nutrition  Service,  at  the 
address  listed  above  or  telephone  (703) 
305-2517. 


SUPPLEMENTARY  INFORMATION: 

Classification 

Executive  Order  12866 

This  notice  is  issued  in  conformance 
with  Executive  Order  12866. 

Executive  Order  12372 

The  Food  Stamp  Program  is  listed  in 
the  catalog  of  Federal  Domestic 
Assistance  under  No.  10.551.  For  the 
reasons  set  forth  in  the  Hnal  rule  and 
related  notice  to  7  CFR  part  3015, 
subpart  V  (48  FR  29115.  June  24. 1983), 
this  program  is  excluded  from  the  scope 
of  Executive  Order  No.  12372  which 
requires  intergovernmental  consultation 
with  State  and  local  officials. 

Regulatory  Flexibility  Act 

This  notice  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  (5 
U.S.C.  601-612).  George  A.  Braley. 
Acting  Administrator  of  the  Food  and 
Nutrition  Service  (FNS).  has  certified 
that  the  demonstration  project  described 
in  this  notice  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  the 
demonstrations  will  be  conducted  in 
limited  areas.  State  and  local  welfare 
agencies  will  be  affected  to  the  extent 
that  they  administer  the  demonstration 
project.  Those  food  st^pip  recipients 
participating  in  the  demonstration 
project  will  be  affected  by  this  action  in 
that  the  provisions  of  the  Food  Stamp 
Act  affecting  the  eligibility  criteria  for 
receipt  of  benefits  may  be  waived  to  the 
extent  necessary  to  permit  the 
implementation  of  the  special  eligibility 
criteria  established  for  these 
demonstration  projects. 

Paperwork  Reduction  Act 

This  notice  does  not  contain  reporting 
or  recordkeeping  requirements  subject 
to  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1980. 

Background 

Current  food  stamp  regulations  at  7 
CFR  273.8  (e)(3)  and  (h)  require  that 
households  owning  a  licensed  vehicle 
with  a  fair  market  value  (FMV)  greater 
than  $4,500  shall  have  the  amount 
which  exceeds  $4,500  attributed  in  full 
toward  the  household's  resource  level, 
except  when  such  vehicle  is  (a)  an 
income  producer,  (b)  a  home,  (c) 
essential  to  the  employment  of  a 
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household  member  (e.g.,  salesman  or 
migrant  worker),  or  (d)  necessary  to 
transport  a  physically  disabled 
household  member.  Section  13923  of 
the  Mickey  Leland  Childhood  Hunger 
Relief  Act  part  of  the  Omnibus  Budget 
ReconciUation  Act  of  1993,  Pubhc  Law 
103-66,  changes  the  FMV  threshold 
from  $4,500  to  $4,550  beginning 
September  1, 1994,  to  $4,600  beginning 
October  1. 1995.  and  then  the  threshold 
is  adjusted  annually,  using  a  base  of 
$5,000  for  calculation  purposes 
beginning  on  October  1, 1996.  to  reflect 
changes  in  the  Consumer  Price  Index  for 
new  cars. 

Vehicles  not  exempted  in  their 
entirety  under  the  provisions  above  are, 
with  certain  exceptions,  further  subject 
to  an  "equity"  test  to  determine  how 
much,  if  any,  of  the  household's  equity 
in  such  vehicles  should  be  counted  as 
a  resource.  Concern  is  escalating  that 
many  otherwise  eligible  households 
viith  low-incomes  are  being  denied  food 
stamp  benefits  because  they  own 
vehicles  with  too  high  a  fair  market 
value  or  equity  value  notwithstanding 
the  fact  that  such  vehicles  are  used  for 
essential  transportation  between  home, 
work,  shopping  and  medical  services. 
Unemployed  households  may  also  face 
a  difficult  decision  between  having  a 
vehicle  to  look  for  work  or  selling  the 
vehicle  in  order  to  qualify  for  food* 
stamps.  Congress  has  mandated  these 
demonstration  projects  to  enable  a 
careful  examination  of  the  impact  of 
liberalizing  application  of  the  resource 
test  to  vehicles. 

Under  the  terms  of  the  demonstration, 
the  additional  categories  to  be  exempted 
are:  (a)  Any  licensed  vehicle  that  is 
necessary  for  transportation  of  an 
elderly  household  member:  and  (b)  one 
licensed  vehicle  used  to  obtain, 
continue  or  seek  employment  (including 
travel  to  and  from  work);  used  to  pursue 
employment-related  education  or 
trainiag;  or  used  to  secure  food  or 
benefits  of  the  Food  Stamp  Program 
(FSP).  Vehicles  used  for  income 
production,  for  transportation  of  a 
disabled  household  member,  or  used  as 
the  household's  home  are  also  to  be 
excluded  under  the  terms  of  Public  Law 
101-624.  However,  because  these 
categories  of  vehicles  are  already 
excluded  under  existing  FSP 
regulations,  they  are  not  included  in 
this  demonstration  project. 

The  demonstration  described  in  this 
notice  offers  the  opportunity  to  test  the 
effects  of  expanding  the  categories  of 
Ucensed  vehicles  that  will  be  exempted 
from  consideration  as  a  resource  for 
applicant  households.  Potential  effects 
that  are  of  interest  to  the  Department 
include: 


1.  How  does  changing  the  vehicle  test 
affect  eligibility  for  and  participation  in 
the  Food  Stamp  Program? 

2.  What  are  the  impacts  on  Food 
Stamp  Program  benefit  costs? 

3.  What  are  the  characteristics  of 
participants  made  eligible  by  changing 
the  vehicle  test?  ^ 

The  Department  will  select  an 
independent  contractor  to  conduct  an 
evaluation  that  addresses  these  and 
other  research  questions. 

The  Food  Stamp  Program  Vehicle 
Exclusion  Limit  Demonstration  (VELD) 
Project 

Using  authority  to  operate 
demonstration  projects  provided  by 
section  17(h)  of  the  Food  Stamp  Act  of 
1977,  as  amended,  the  Secretary  will 
authorize  such  demonstration  projects 
in  up  to  five  (5)  project  sites,  for  a 
period  not  to  exceed  two  years.  A 
county,  city,  welfare  district,  or  any 
other  political  jurisdiction  with  clearly 
defined  boundaries,  or  eombinations  of 
such  entities,  may  be  designated  as  a 
project  site.  In  order  to  achieve 
demonstration  results  that  typify  the 
national  scope  of  the  Food  Stamp 
Program,  the  Department  will,  in  the 
proposal  selection  process,  place  special 
emphasis  on  choosing  sites  that  are 
broadly  representative  of  the  Program, 
including  urban,  rural,  and  suburban 
areas  and  large  and  small  areas.  The 
Department  is  also  interested  in 
proposals  which  represent  a  variety  of 
food  stamp  outreach  activity  levels. 
Finally,  the  potential  cost  of  added 
benefits  will  also  influence  site 
selection. 

To  conduct  the  project,  the  Secretary 
is  authorized  to  waive  the  vehicle 
exclusion  requirements  found  in  section 
5(g)(2)  of  the  Food  Stamp  Act  (7  U.S.C 
2015(d)).  This  waiver  will  f)ermit  a 
participating  project  site,  with  the 
approval  of  the  State  agency,  to  operate 
the  FSP  as  it  normally  would  except  for 
application  of  the  VELC  criteria  in 
addition  to  the  normal  FSP  vehicle 
exclusion  criteria. 

Corresponding  requirements  under 
the  current  food  stamp  regulations  at  7 
CFR  273.8(h)  shall  also  be  waived  to  the 
extent  necessary  to  permit  participating 
sites  to  apply  an  expanded  exemption 
criteria  (as  required  by  section  17(h)  of 
the  Food  Stamp  Act  of  1977,  as 
amended)  to  licensed  vehicles  when 
determining  a  household's  food  stamp 
eligibility  status.  Current  FSP 
regulations  for  handling  licensed 
vehicles  which  are  not  modified  or 
otherwise  addressed  by  this  notice,  will 
continue  to  apply  to  participating 
project  sites. 


A.  Basic  Operational  Requirements 

For  purposes  of  this  demonstration 
project,  participating  sites  shall  observe 
the  following  steps  in  determining  the 
treatment  of  licensed  vehicles  for  food 
stamp  eligibility  purposes. 

Step  1.  Continue  to  determine  Food 
Stamp  Program  eligibility  in  accordance 
with  current  eligibility  criteria,  except 
that,  for  purposes  of  this  demonstration, 
the  treatment  of  licensed  vehicles  shall 
be  determined  in  accordance  with  the 
provisions  outlined  below. 

Step  2.  Evaluate  each  licensed  vehicle 
under  the  criteria  contained  in 
272.8(h)(l)(i)-{v)  of  existing  program 
regulations,  subject  to  the  following  two 
modifications.  First,  in  addition  to 
applying  the  criteria  contained  in 
273.8(h)(l)(v)  to  the  physically  disabled, 
it  shall  also  apply  to  an  elderly 
household  member.  Second,  the  value 
of  any  one  licensed  vehicle  shall  be 
excluded  where  it  is  used  by  a 
household  members)  (or  ineligible  alien 
or  disqualified  person  whose  resources 
are  being  considered  available  to  the 
household)  to  obtain,  continue  or  seek 
employment  (including  travel  to  and 
from  work),  used  to  pursue 
employment-related  education  or 
training,  or  used  to  secure  food  or  the 
benefits  of  the  FSP. 

Step  3.  Evaluate  any  vehicle  not 
excluded  in  its  entirety  under  Step  2 
above  to  determine  if  its  Fair  Market 
Value  (FMV)  exceeds  $4,500  (or  the 
applicable  statutory  threshold  limit  as 
determined  by  date  of  eligibility 
calculation).  If  yes,  count  the  amount  of 
its  FMV  in  excess  of  $4500  as  a 
household  resource,  as  described  in 
273.8(h)(3). 

Step  4.  Evaluate  vehicles  to  determine 
if  they  are  equity  exempt  as  described 
in  273.8(h)(4).  Vehicles  that  are  equity 
exempt  include  (a)  vehicles  excluded 
under  Step  2  above,  (b)  one  licensed 
vehicle  per  household,  regardless  of  the 
use  of  the  vehicle,  or  (c)  vehicles  used 
to  transport  household  members  (or 
ineligible  aliens  or  disqualified 
household  members  whose  resources 
are  being  considered  available  to  the 
household)  to  and  from  employment,  or 
to  and  bom  training  or  education 
preparatory  to  employment,  or  to  seek 
employment  in  compliance  with 
Employment  and  Training  criteria. 

Step  5.  Evaluate  vehicles  not 
excluded  in  their  entirety  under^^tep  4 
above  to  determine  household's  equity 
in  such  vehicles.  Count  such  equity  as 
a  resource  as  set  forth  in  273.8(h)(4). 
Step  6.  Determine  whether  both  a 
countable  FMV  and  an  equity  value  are 
assigned  to  a  vehicle.  If  so.  only  the 
greater  of  the  two  amoimts  shall  be 
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counted  as  a  resource  as  described  in 
273.8(h)(5). 

B.  Project  Sponsors 

To  participate  in  the  project,  potential 
project  sponsors  must  meet  the 
following  re<^uirements: 

1.  Be  a  political  subdivision  or 
grouping  thereof  (i.e.,  a  State  or  a  unit 
of  local  government  or  a  combination  of 
local  governments).  A  county,  dty. 
welfare  district,  any  other  political 
jurisdiction,  subdivision  thereof,  or 
combination  of  such  entities  with 
clearly  defined  twundaries,  may  be 
designated  as  a  project  site. 

2.  Have  the  capability  for  efTectively 
operating  and  administering  a  VELD 
under  the  terms  and  conditions 
established  in  this  Notice,  the  Food 
Stamp  Act,  and  regulations. 

3.  Designate  a  demonstration  site  with 
a  minimum  average  monthly  non-public 
assistance  FSP  caseload  of  5,000 
households  in  order  to  ensure  a 
sufficient  number  of  potential  newly 
eligible  households,  and  a  maximum 
average  monthly  non-public  assistance 
FSP  caseload  of  8.700  households. 
Sponsors  with  an  average  caseload 
greater  than  8,700  may  propose  to 
operate  the  demonstration  in  a  f>ortion 
of  the  project  area  (such  as  an  office) 
provided  that  the  average  monthly  non- 
public assistance  FSP  caseload  in  the 
demonstration  area  does  not  exceed 
6.700  households.  Similarly,  sponsors 
with  an  average  caseload  less  than  5,000 
may  propose  to  operate  the 
demonstration  in  an  area  defined  by 
grouping  smaller  project  areas  together, 
provided  that  the  average  monthly  non- 
public assistance  FSP  caseload  in  the 
demonstration  area  does  not  exceed 
6.700  households. 

The  Department  is  currently 
conducting  several  demonstration 
projects  involving  the  consolidation  of 
the  eligibility  requirements  of  one  or 
more  assistance  programs.  Project  areas 
currently  involved  in  such  studies  are 
not  eligible  to  participate  in  the  VELD 
Project  because  we  believe  that  such 
participation  will  affect  the  results  of 
those  studies,  and/or.  that  the  studies 
will  affect  the  outcome  of  the  VELD 
project. 

FNS  is  also  considering  the  selection 
of  a  site  or  sites  with  varying  levels  of 
outreach  activity  designed  to  inform 
potential  newly  eligible  households  of 
the  demonstration  provisions.  This 
would  allow  FNS  to  assess  the  impact 
of  outreach  on  the  overall  effects  of  the 
VELD  provisions. 

C.  Responsibilities 

The  Department  shall  be  responsible 
for 


1.  Providing  funding,  as  specified  in 
Section  D  of  this  Notice. 

2.  Providing  training  and  technical 
assistance,  as  necessary  and  as  agreed  to 
by  the  Department. 

3.  Monitoring  project  operations 
through  normal  program  review 
activities,  and  special  reviews  and 
audits. 

4.  Securing  an  independent  evaluator 
to  evaluate  the  project  using  evaluation 
criteria  identified  under  this  Notice. 

5.  Approving  requests  from  the 
evaluation  contractor  for  doA  from  the 
State. 

6.  Approving  changes  to  this 
agreement. 

The  State  and/or  local  agency  shall  be 
responsible  for: 

1.  Establishing  a  procedure  within  the 
food  stamp  eligibility  determination 
process  for  applying  demonstration 
projcedures  outlined  in  thisNotice; 

2.  Calculating  eligibility  using  both 
current  law  and  demonstration  project 
rules  regarding  treatment  of  vehicles  {in 
order  to  determine  whether  new 
participants  were  made  eligible  by  the 
demonstration  changes); 

3.  Training  caseworkers  and  other 
staff  concerning  all  aspects  of  the 
project  and  demonstration  procedures. 

4.  Reporting  quarterly  to  FNS  as 
required  under  Section  E  of  this  Notice, 
including  preparing  and  submitting  to 
FNS  a  Quarterly  Status  Report. 

5.  Reporting  quarterly  to  the 
evaluation  contractor  as  required  under 
Section  E  of  this  Notice. 

6.  Cooperating  with  all  evaluation 
activities  connected  with  the 
demonstration  project  under  the 
sponsorship  of  the  Department. 

7.  Maintaining  an  accessible  database 
of  newly-eligible  participants  for 
evaluation-related  sampling  purposes. 

8.  Notifying  recipients  of  the 
termination  of  the  project,  if 
appropriate,  in  accordance  with 

§  273.13  of  current  program  rules. 

9.  Obtaining  approval  from  FNS  prior 
to  the  release  of  information  related  to 
the  results  of  this  project. 

D.  Funding 

Subject  to  the  availability  of  funds, 
the  Department  will  make  available 
approximately  $500,000  of  Fiscal  Year 
(FY)  1994  fiinds  to  support  the 
demonstration  over  the  life  of  the 
project.  These  funds  will  help  defray  the 
costs  of  implementing  the 
demonstration  and  meeting  reporting 
requirements.  Benefit/coupon  costs  will 
be  paid  under  current  program  funding 
procedures.  The  Department  is  not 
obligated  to  award  the  entire  amount  of 
funds  made  available.  The  amount 
awarded  under  any  one  agreement  shall 


be  determined  by  the  Department  based 
on  the  scope  and  size  of  the  sites 
proposed. 

Specific  procedures  for 
reimbursement  of  eligible  project- 
related  costs  will  be  detailed  in  the 
application  kits. 

E.  Recordkeeping  and  Reporting 

All  records  pertaining  to  the  VELD 
Project  shall  be  available  to  FNS 
representatives  or  their  designees 
(including  the  evaluation  contractor)  for 
purposes  of  inspection  and  review. 
Such  records  shall  be  maintained  for  a 
period  of  three  years  from  the  date  of 
project  completion,  or  longer  if 
requested  in  writing  by  FNS. 

Sf>ecial  Project  Reporting  Requirements 

FNS  will  require  that  reports  be 
submitted  for  project  activity  as  follows:. 

1.  Separate  program  reports  v\-ill  not 
be  required  for  demonstration  project 
data.  The  State  shall  include  project 
data  for  its  demonstration  sites  in  its 
regular  program  reports  on  food  stamp 
issuance,  participation,  financial 
concerns  and  other  program  activities. 

2.  For  purposes  of  evaluating  the 
effects  of  changing  the  vehicle  exclusion 
rules  (as  described  in  Section  H  of  this 
Notice),  States  will  be  required  to 
provide  special  reports  to  FNS  and/or 
its  designated  representatives  (including 
the  evaluation  contractor).  Final 
reporting  requirements  will  be  provided 
as  soon  as  evaluation  plans  are 
completed.  Such  requirements  are 
expected  to  include: 

— ^Total  issuance  of  food  stamps: 
— Number  of  new  participant 

households  and  their  share  of  food 

stamp  issuance: 
— Length  of  participation; 
— Work  registration  status: 
— ^Household  benent; 
— Household  size; 
— Age,  sex,  race; 
— Income  sources: 
— Presence  of  an  elderly  member  in  the 

household; 
— Presence  of  children  in  the 

household; 
— Household  composition  (single-  vs. 

two-parent,  etc); 
— Monthly  income: 
— Total  countable  assets  with  and 

without  vehicles: 
— Value  and  type  of  vehicle(s)  owned 

(and  some  identifier  of  whether  the 

vehicle  is  counted  under  each  set  of 

rules): 
— Certification  dates 

3.  Participating  States  will  be  required 
to  prepare  and  submit  to  FNS  a 
Quarterly  Status  Report  which  shall 
include:  (a)  A  summary  of  VELD  project 


Federal  Register  /  Vol.  58.  No.  242  /  Monday.  December  20,  1993  /  Notices  66343 


activities,  including  evaluation 
activities,  completed  during  the  report 
period:  (b)  relevant  participation  and 
issuance  data,  (c)  a  summary  of 
problems  encountered  and  remedial 
action  taken:  (d)  a  summary  of  activities, 
including  evaluation  activities, 
scheduled  for  the  following  report 
period;  (e)  a  summary  of  anticipated 
problems  and  possible  solutions;  (0 
anticipated  delays;  and  (g)  changes  in 
key  personnel  responsible  for  VELD,  if 
any.  This  report  shall  be  due  not  later 
than  15  days  following  the  close  of  the 
reporting  period. 

4.  Specific  instructions  for  reporting 
project-related  costs  eligible  for  special 
project  funding  will  be  detailed  in  the 
application  kits. 

F.  Site  Selection  Criteria 

Criteria  for  Evaluating  Demonstration 
Proposals 

FNS  will  evaluate  each  proposal  using 
a  two-step  process.  First,  the  technical 
aspects  will  be  evaluated  by  a  technical 
review  panel.  The  panel  will  evaluate 
the  technical  merit  of  each  proposal 
according  to  the  evaluation  criteria 
listed  below  (with  relative  weights 
shown  in  parentheses).  Panel  members 
will  evaluate  each  proposal 
independently  and  assign  it  a  numerical 
score  fw  each  evaluation  criterion.  Thte 
Panel  will  average  the  scores  assigned  to 
each  proposal  and  rank  the  proposals  on 
their  technical  merit  according  to  their 
mean  scores.  Based  on  this  tedmical 
review,  the  Panel  will  recommend  a 
competitive  range  for  proposals.  That  is 
the  range  in  which  proposals  have  a 
reasonable  chance  of  being  selected  for 
negotiation  of  an  agreement  under  the 
terms  of  this  Notice.  FNS  may  conduct 
negotiations  with  applicants  in  the 
competitive  range,  and  after 
negotiations,  may  ask  for  "best  and  final 
offers."  FNS  does,  however,  reserve  the 
right  to  enter  into  an  agreement  with  the 
applicant  based  on  the  original  proposal 
and  its  evaluation.  Therefore,  proposals 
submitted  in  response  to  this  notice 
should  be  on  the  most  favorable  terms 
from  both  technical  and  cost 
standpoints. 

Second.  FNS  will  consider  the 
proposed  administrative  costs 
associated  with  each  proposal  in  the 
competitive  range.  The  cost  will  be 
reviewed  independently  from  the 
technical  evaluation. 

FNS  will  give  the  technical  merit  of 
proposals  primary  consideration. 
However,  cost  (both  administi-ative  and 
benefit),  geographic  characteristics,  and 
outreach  activity  levels  may  serve  as 
tiebreakers  when  decisions  must  be 
made  among  proposals  that  are  similar 


or  equal  in  technical  merit.  Awards  wall 
be  made  in  such  situations  to  those 
applicants  whose  offers  are  most 
financially  advantageous  to  FNS  and 
whose  proposals  provide  broad 
representation  of  the  program,  including 
urban,  rural  or  suburban  demographic 
diaracteri sties,  the  size  of  the  propo^ 
area,  and  the  level  of  proposed  outreach 
activity  (or  lack  thereof). 

Technical  Evaluation  Criteria 

The  following  criteria  will  be  used  in 
the  evaluation  of  technical  proposals 
submitted  in  response  to  this  Notice. 
The  numbers  assigned  indicate  the 
maximum  score  available  for  each  factor 
and  its  relative  importance. 


Criteria  assigrted 


1.  Understan(fing  of  ttie  purpose 
and  objectives  of  ttie  dem- 
onstration, including  how  ttie 
proposed  demonstration  wiB  ad- 
dress concerns  associated  with 
the  current  vehide  exclusion 
procedures 

2.  Proposed  procedures  for  impte- 
menting  expanded  veNcle  ex- 
ctuston  polioes  and  comptying 
with  requirements  of  the  dem- 
onstration, and  its  evaluation  .... 

3.  Adequacy  of  project  work  plan, 
including  dates,  tasks/activities, 
reporting  Interface,  etc 

4.  Plans  tor  project  managemertf 
including  staff  responsibilities, 
rrwoitoring,  problem  resolution, 
ongoing  mvotvement  of  key 
management  personnel,  and  an 
organizational  chart  tor  ttie 
protect  

5.  Organizationat  and  staff  capa- 
Nities  and  resources  commit- 
ted to  ttie  project 


Weight 


200 

350 
250 


100 

too 


G.  Applications 

Applications  shall  be  submitted  in  an 
original  and  two  copies  the  Deputy 
Administrator,  Food  Stamp  Program, 
Food  and  Nutiition  Service,  USDA. 
room  710,  Park  Office  Center  Building, 
3101  Park  Center  Drive,  Alexandria. 
Virginia  22302.  Applications  must  be 
signed  by  the  representative  of  the  State 
agency  having  the  authority  to  commit 
the  proposed  political  subdivision  to  the 
project. 

Prospective  project  sponsors  shall 
submit  a  demonstration  proposal 
containing  specific  information 
regarding  their  planned  project. 
Applicants  should  include  in  their 
proposals  any  additional  iiifonnation 
which  they  feel  would  enhance  their 
prospects  for  approval.  Complete 
instructions  for  preparing  and 
submitting  demonstration  project 
proposals  will  be  made  available 
through  the  application  packages 


described  above.  Applications  will  be 
submitted  via  completion  of  a  Form 
AD-424.  available  in  eadi  application 
package.  It  is  anticipated  that,  at  a 
minimum,  each  demonstration  proposal 
will  be  required  to  include  the 
following: 

1.  A  complete  description  of  the  site 
in  which  the  demonstration  project 
shall  be  carried  out.  This  description 
shall  include  an  estimate  of  the  total 
number  of  households  currently 
participating  in  the  Food  Stamp 
Program  (by  Public  Assistance  (PA)  and 
Nonpublic  Assistance  (NPA)  category) 
and  any  other  information  useful  for 
understanding  the  nature  of  the 
jurisdiction  in  which  the  demonstration 
project  would  be  conducted,  including 
complete  geographic  information 
relevant  to  the  demographic  situation  of 
the  area  proposed  (unemployment  rate, 
distance  to  shopping,  welfare  offices, 
industrial  areas,  urban/rural/suburban 
category,  etc.).  Participation/caseload    ' 
data  submitted  with  proposals  should 
be  for  the  most  recent  available  month. 
States  combining  rural  and  urban  areas 
into  one  proposed  demonstration  site 
should  provide  estimates  of  the 
proportion  of  the  demonstration  site  PA 
and  NPA  caseloads  living  in  rural  areas. 

2.  A  complete  description  of  how  the 
State  agency  will  meet  the  basic 
requirements  for  project  operations  (as 
outiined  in  this  notice),  and  the 
associated  evaluation  requirements. 

3.  Demonstration  proposals  must 
incorporate  a  detailed  work  plan  for 
these  projects,  including  a  timetable  for 
implementation,  the  length  of  operation, 
and  project  termination  activities.  The 
workplan  must  incorporate  task 
statements,  milestones,  and 
methodology  to  be  used  in  completing 
the  tasks  within  prescribed  timeframes. 

4.  A  proposed  budget  for  both  project 
administrative  costs  and  evaluation 
costs. 

5.  A  description  of  the  number  and 
qualifications  of  key  staff,  including  a 
project  director,  key  project  staff, 
support  staff  and  management  staff, 
which  will  be  used  in  carrying  out  the 
project,  plus  the  percentage  of  time  to  be 
allotted  by  the  staff. 

6.  The  State  agency's  methodology  for 
cooperating  with  FNS'  evaluator  in 
accomplishing  the  evaluation  goals  of 
the  project. 

7.  A  plan  for  terminating  the 
demonstration  project  procedures  am) 
returning  to  the  use  of  existing  food 
stamp  eligibility  criteria. 

Any  changes  made  as  a  result  of 
comments  received  in  response  to  this 
Notice  of  Intent  will  be  reflected  in  the 
application  packages.  In  the  event  of 
inconsistencies,  information  and 
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instructions  in  the  application  packages 
shall  take  precsdencs  over  this  Notice  of 
Intent 

H.  Monitoring  and  Evaluation 

FNS  shall  monitor  the  operation  of 
projects  implemented  under  this  notice. 
This  monitoring  activity  does  not.  in 
any  way,  decrease  the  State  asency's 
responsibility  for  oversight  ofthe 
project  operation.  At  a  minimum, 
monitoring  shall  include  assessment  of 
the  project  sponsor's  compliance  with 
the  provisions  of  this  Notice  of  Intent, 
the  governing  agreement  between  the 
State  and  FNS,  and  any  other  applicable 
rules  and  procedural  reqtiirements. 

A  comprehensive  evaluation  of  the 
effects  of  the  demonstration  will  be 
carried  out  for  FNS  by  an  independent 
contractor.  State  and  local  welrare 
agency  staff  involved  in  the 
demonstration  are  required  to  work 
closely  with  and  supply  information  to 
the  evaluation  contractor  and  cooperate 
fully  in  the  evaliiation.  The  evaluation 
shall  be  structured  to  assess  the  extent 
to  which  expansion  of  the  v^cle 
exclusion  criteria  affscts  household 
eligibility  and  participation  levels.  To 
achieve  that  objective,  it  will  be 
necessary  far  project  sponsors  to 
calculate  eligibility  both  under  the 
demonstration  rules  and  under  current 
program  rules.  Specific  evaluation 
specifications  will  be  finalized  and  a 
contract  awarded  prior  to 
implementation  of  the  project  At  a 
minimum,  the  evaluation  is  expected  to 
address  the  follovring  questions: 

1.  How  does  changing  the  vefadcle  test 
affect  eligibility  for  and  participation  in 
the  Food  Stamp  Program  and  Food 
Stamp  Program  costs?  For  example,  how 
many  new  applicants/participants 
would  not  be  eligible  for  fooa  stamps  if 
the  old  vehicle  test  were  still  in  place? 
What  proportion  of  new  eligibles 
participate?  What  is  the  impact  on 
program  costs  (benefit  and 
administrative)? 

2.  What  types  of  households  are  made 
eligible  by  changing  the  veiiicle  test? 
This  question  will  include  the 
compilation  of  data  and  household 
characteristics  such  as  the  average 
benefit  for  households  made  eligible  by 
these  changes;  the  diffierence,  if  any.  in 
the  average  benefit  of  these  newly 
eligible  households  and  other  new 
applicants:  length  of  stay  on  the 
program;  and  relevant  demographic 
characteristics. 

3.  A  profile  of  vehicle  ownership 
among  FSP  participants.  For  example, 
how  many  and  what  kinds  of  vehicles 
do  FSP  participants  own?  What  are  the 
fair  market  and  equity  values  of  these 
vehicles?  How  does  vehicle  ownership 


difin  for  those  eligible  under  the 
demonstration  rulas  as  opposed  to  those 
who  were  eligible  under  the  current 
law? 

4.  Why  are  new  applicants  applying 
for  benefits?  Are  they  aware  of  the  new 
vehicle  eligibility  rules?  If  so,  how  did 
they  become  aware  of  the  change? 

Scope  of  Pro|ecl 

This  notice  will  result  in  the 
negotiation  of  agreements  with 
participating  State  agencies  for  the 
design,  development,  implementation, 
and  operation  of  the  demon^ration 
project  Such  agreements  shall  be 
incorporated  into  each  participating 
State's  Food  Stamp  Plan  of  Operation. 
The  Department  envisions  woiking 
closely  with  the  participating  State 
agencies  in  the  development  and 
oversight  ofthe  project  Participating 
State  agencies  must  contribute  funds, 
manpower,  facilities,  and/or  other  assets 
to  the  project. 

After  selecting  the  project 
participants.  FNS  will  provide  technical 
assistance  to  each  project  area  tiirough 
existing  program  staff  and/or  throughan 
independent  contractor.  Project 
operatore  will  have  access  to  the 
technical  assistance  on  an  as-needed 
basis  to  obtain  assistance  in  developing 
and  implementing  their  demonstrations. 
The  purpose  of  this  technical  assistance 
is  to  ensure  the  continuity,  consistency, 
and  reliability  of  evaluation  information 
collected  fit>m  all  project  participants. 

Public  Notification 

Those  sites  selected  to  participate  in 
this  demonstration  must  make  their 
proposals  available  to  the  general  public 
in  order  to  provide  adequate  notice  o£ 
potential  changes  in  Food  Stamp 
Program  procedures. 

Dated:  December  B,  19B3. 

Ellen  Ham. 

Assistant  Secnttuyfor  Food  and  Consumer 
Services. 

[PR  Doc  93-3089^  Filed  12-17-93;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
Intematlonai  Trade  Administration 

Export  Trade  CMlMcata  of  Review 

ACTION:  Notice  of  issuance  of  an 
amended  Export  Trade  Certificate  of 
Review,  Application  No.  B8-4A016. 


SUMMARY:  The  Department  of  Commerce 
has  issued  an  amended  Export  Trade 
Certificate  of  Review  to  Wood 
Machinery  Manufacturers  Association 
(WMMA)  effective  date  1993.  This 


notice  summarizes  the  conduct  for 
which  certification  has  been  granted. 

FOR  FURTHBt  INFORMATION  CONTACT: 
Friedrich  R.  Oupe.  Acting  Director. 
Office  of  Export  Trading  Company 
Affairs,  International  Trade 
Administration,  202-482-5131.  This  is 
not  a  toll-free  number. 

SUPPLEMENTARY  MF0RMAT10N:  Title  III  of 
the  Export  Trading  Company  Act  of 
1082  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  The 
regulations  implementing  title  III  are 
found  at  15  CFR  part  325  (1991)  (50  FR 
1804,  January  11. 1985). 

The  Office  of  Export  Trading 
Company  Affain  is  issuing  this  notice 
purauant  to  15  CFR  325.6fti),  which 
reouires  the  Secretary  of  Commerce  to 
publish  a  simunary  of  a  Certificate  in 
the  Federal  Register.  Under  section 
305(a)  ofthe  Act  and  15  CFR  325.11(a), 
any  person  aggrieved  by  the  Secretary's 
determination  may.  within  30  days  of 
the  date  of  this  notice,  bring  an  action 
in  any  appropriate  district  court  ofthe 
United  States  to  set  aside  the 
determination  on  the  ground  that  the 
determination  is  erroneous. 

Description  of  Certified  Conduct 

Export  Trade 
1.  Products 

Woodworking  machines, 
woodworking  systems,  and  accessories, 
principally  but  not  exclusively 
classified  in  SIC  #3553,  including: 
Cutting  machines  (including  boring, 
dwelling,  carving,  dovetailing, 
mortising,  planing,  routing,  sawing, 
shaping,  profiling,  tenoning,  chucking, 
turning,  and  veneering  machines); 
Sanding  machines  (including  edge,  flat 
surface,  irregular  sur&ce,  and  special- 

{)urpose  sanding  machines);  gluing, 
aminating,  and  assembling  machines 
(including  assembly  clamping,  auxiliary 
gliiing.  edge  gluing,  surface  gluing, 
pressing,  and  laminating  machines); 
Finishing  machines  (including 
applicator,  auxiliary  finishing,  and 
drying  machines  and  ovens);  Wood 
drying  equipment  (including  dryers, 
kilns,  and  moisture  measurement 
equipment);  Auxiliary  machines  and 
equipment  (including  environmental 
and  safety  eqmpment.  materials 
handling  equipment,  auxiliary 
attachments,  tool  maintenance 
equipment,  and  tooling);  Special 
product  and  special  purpose  machines; 
Logging  and  sawmilling  machines 
(including  log  handling  and  preparation 
machines,  log  conversion  equipment, 
and  other  auxiliary  equipment  and 
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attachments);  and  Wood  residue 
utilization  systems  or  equipment 

2.  Services 

Engineering,  design,  and  related 
services  related  to  Products  and  to  turn- 
key contracts  that  substantially 
incorporate  Products;  servicing  of 
Products;  and  training  with  respect  to 
the  use  of  Products. 

3.  Export  Trade  Facilitation  Services  (as 
They  Relate  to  the  Export  of  Products. 
Services  and  Technology  Rights) 

Consulting;  international  market 
research;  marketing  and  trade 
promotion;  trade  show  participation; 
insurance;  legal  assistance; 
transportation;  trade  documentation  and 
freight  forwarding;  communication  and 
processing  of  export  orders: 
warehousing;  foreign  exchange; 
financing;  and  taking  title  to  goods. 

4.  Technology  Rights 

Patents,  trademarks,  service  marks, 
copyrights,  trade  secrets,  and  know- 
how. 

Export  Markets 

The  Export  Markets  include  all  parts 
ofthe  worid  except  the  United  States 
(the  fifty  states  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the. 
Virgin  Islands.  American  Samoa,  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
ofthe  Pacific  Islands). 

Export  Trade  Activities  and  Methods  of 
OperatioQ 

1.  WMMA  and/or  one  or  more  of  its 
Members  may: 

a.  Engage  in  joint  bidding  or  other 
joint  selling  arrangements  for  Products, 
Sefvices,  and/or  Technology  Rights  in 
Export  Markets  and  allocate  sales 
resulting  from  such  arrangements; 

b.  Jointly  establish  export  prices  for 
sales  of  Products,  Services,  and/or 
Technology  Rights  by  the  Members  in 
Export  Markets,  with  each  Member 
being  free  to  deviate  from  such  prices  by 
whatever  amount  it  sees  fit; 

c.  Discuss  and  reach  agreements 
relating  to  interface  specifications  and 
engineering  requirements  demanded  by 
specific  potential  customers  for 
Products  for  Export  Markets; 

d.  Refuse  to  quote  prices  for.  or  to 
market  or  sell  in.  Export  Markets  with 
respect  to  Products.  Services,  and/or 
Technology  Rights; 

e.  Provide  or  jointly  negotiate  for  and 
purchase  bom  Suppliers  Export  Trade 
Facilitation  Services  for  Members; 

f.  Solicit  non-member  Suppliers  to 
sell  such  Suppliers'  Products.  Services. 
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and/or  Technology  Rights  or  offer  such 
Suppliers'  Export  Trade  Facilitation 
Services  through  the  certified  activities 
of  WMMA  and/or  its  Members; 

g.  Coordinate  with  respect  to  the 
installation  and  servicing  of  Products  in 
Export  Markets,  including  the 
establishment  of  joint  warranty,  service, 
and  training  centers  in  such  markets; 

h.  License  associated  Technology 
Rights  in  conjunction  with  the  sale  of 
Products,  but  in  all  instances  the  terms 
of  such  licenses  shall  be  determined 
solely  by  negotiations  between  the 
licensor  Member  and  the  export 
customer  without  coordination  with 
WMMA  or  any  other  Member; 

i.  Engage  in  joint  promotional 
activities,  such  as  advertising  and  ti^de 
shows,  aimed  at  developing  existing  or 
new  Export  Markets; 

j.  Bring  together  bom  time  to  time 
groups  of  Members  to  plan  and  discuss 
how  to  fulfill  technical  Product,  Service, 
and/or  Technology  Rights  requirements 
of  specific  export  customers  or  Export 
Markets;  and 

k.  Operate  and  establish  joinUy 
owned  subsidiaries  or  other  joint 
venture  entities,  owned  exclusively  by 
Members,  to  export  Products  to  Export 
Markets,  operate  warranty,  service,  and 
training  centers  in  Export  Mari^ets,  and 
provide  Export  Trade  Facilitation 
Services  to  Members. 

2.  WMMA  and/or  its  Members  may 
enter  into  agreements  wherein  WMMA 
and/or  one  or  more  Membera  agree  to 
act  in  certain  countries  or  marl^ts  as  the 
Members'  exclusive  or  non-exclusive 
Export  Intermediary  for  Products, 
Services,  and/or  Technology  Rights  in 
that  country  or  market  In  such 
agreements,  (i)  WMMA  or  the 
Member(s)  acting  as  an  exclusive  Export 
Intermediary  may  agree  not  to  represent 
any  other  Supplier  for  sale  in  the 
relevant  countiy  or  market,  and  (ii) 
Members  may  agree  that  they  will 
export  for  sale  in  the  relevant  country  or 
market  only  through  WMMA  to  Uie 
Member(s)  acting  as  exclusive  Export 
Intermediary,  and  that  they  will  not 
export  independently  to  the  relevant 
country  or  market,  either  directly  or 
through  any  other  Export  Intermediary. 

3.  WMMA  and/or  its  Members  may 
exchange  and  discuss  the  following 
types  of  information: 

a.  Information  that  is  already 
contained  in  a  written  publication 
generally  available  to  the  trade  or 
public; 

b.  Information  about  sales  and 
marketing  efforts  for  Export  Markets; 
activities  and  opportunities  for  sales  of 
Products,  Services,  and/or  Technology 
Rights  in  Export  Markets;  selling 
strategies  for  Export  Markets;  pricing  in 


Export  Markets;  projected  demands  in 
Export  Markets;  customary  terms  of  sale 
in  particular  Export  Markets,  and  the 
prices  for  such  Products;  and  ciistomer 
specifications  for  Products  in  Export 
Markets; 

c.  Information  about  the  export  prices, 
quality,  souroe,  and  delivery  dates  of 
Products  available  from  Members  for 
export,  provided,  however,  that 
exchanges  of  information  and 
discussions  as  to  Product  quantity, 
source,  available  capacity  to  produce 
Products,  and  delivery  dates  must  be  on 
a  transaction-by-transaction  basis  only 
and  shall  relate  solely  to  Products 
intended  for  or  available  for  export; 

d.  Information  about  terms  and 
conditions  of  contracts  for  sales  in 
Export  Markets  to  be  considered  and/or 
bid  on  by  WMMA  and  its  Members; 

e.  Information  about  joint  bidding, 
selling,  or  servicing  arrangements  for 
Export  Markets  and  allocation  of  sales 
resulting  from  such  arrangements      ^ 
among  the  Members; 

f.  Information  about  expenses  specific 
to  exporting  to  and  within  Export 
Markets,  including  without  limitation 
transportation,  intermodal  shipments, 
insurance,  inland  freight  to  port,  port 
storage,  commissions,  export  sales, 
documentation,  financing,  customs, 
duties,  and  taxes; 

g.  Information  about  U.S.  and  foreign 
legislation  and  regulations  affecting 
sales  in  Export  Markets;  and 

h.  Information  about  WMMA's  or  its 
Members'  export  operations,  including 
without  hmitation  sales  and  distribution 
networks  established  by  WMMA  or  iu 
Members  in  Export  Markets,  and  prior 
export  sales  by  Members  (including 
export  price  information). 

4.  WMMA  may  provide  its  Members 
or  other  Suppliers  the  benefit  of  any 
Export  Trade  Facilitation  Services  to 
facilitate  the  export  of  Products  to 
Export  Markets.  This  may  be 
accomplished  by  WMMA  itself,  or  by 
agreement  with  Members  or  other 
parties. 

5.  WMMA  and/or  its  Membera  may 
meet  to  engage  in  the  activities 
described  in  paragraphs  one  through 
four  above. 

6.  WMMA  and/or  its  Membera  may 
refuse  to  provide  Export  Trade 
Facilitation  Services,  or  participation  in 
other  activities  described  in  paragraphs 
one  through  five  above,  to  non- 
membera. 

7.  WMMA  and/or  its  Membera  may 
forward  to  the  appropriate  individual 
Member  requests  for  information 
received  finm  a  foreign  govenunent  or 
its  agent  (including  private  pre- 
shipment  inspection  firms)  concerning 
that  Member's  domestic  or  export 
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activities  (including  prices  and/or 
costs),  and  if  such  individual  Member 
elects  to  respond,  it  shall  respond 
directly  to  the  requesting  foreign 
government  or  its  agent  with  respect  to 
such  information. 

Terms  and  Conditions  of  Certificate 

1.  Except  as  expressly  authorized  in 
paragraphs  3(a).  3(c).  and  3(f).  in 
engaging  in  Export  Trade  Activities  and 
Methods  of  Operation,  neither  WMMA 
nor  any  Member  shall  intentionally 
disclose,  directly  or  indirectly,  to  any 
other  Member  any  information  about  its 
or  any  other  Member's  costs, 
production,  inventories,  domestic 
prices,  domestic  sales.  ca{>acity  to 
produce  Products  for  domestic  sale, 
domestic  orders,  terms  of  domestic 
marketing  or  sale,  or  U.S.  business 
plans,  strategies,  or  methods. 

2.  Any  agreements,  discussions,  or 
exchanges  of  information  under  this 
Certificate  relating  to  quantities  of 
Products  available  for  Export  Markets 
shall  be  in  connection  only  with  actual 
or  potential  bona  fide  export 
transactions  and  shall  be  on  a 
transaction-by-transaction  basis  only. 

3.  Participation  by  a  Member  in  any 
Export  Trade  Activity  or  Method  of 
Operation  under  this  Certificate  shall  be 
entirely  voluntary  as  to  that  Member, 
subject  to  the  honoring  of  contractual 
commitments.  A  Member  may  withdraw 
from  coverage  under  this  Certificate  at 
any  time  by  giving  written  notice  to 
WMMA,  a  copy  of  which  WMMA  shall 
promptly  transmit  to  the  Secretary  of 
Commerce  and  the  Attorney  General. 

5.  VVMMA  and  its  Members  will 
comply  with  requests  made  by  the 
Secretary  of  Commerce  on  behalf  of  the 
Secretary  or  the  Attorney  General  for 
information  or  documents  relevant  to 
conduct  under  the  Certificate.  The 
Secretary  of  Commerce  will  request 
such  information  or  docimients  when 
either  the  Attorney  General  or  the 
Secretary  of  Commerce  believes  that  the 
information  or  documents  are  required 
to  determine  that  the  Export  Trade, 
Export  Trade  Activities,  or  Methods  of 
Operation  of  a  person  protected  by  this 
Certificate  of  Review  continue  to 
comply  with  the  standards  of  section 
303(a)  of  the  Act. 

Defiiutions 

1.  "Export  Intermediary"  means  a 
person  who  acts  as  a  distributor,  sales 
representative,  sales  or  marketing  agent, 
or  broker,  or  who  performs  similar 
functions,  including  providing  or 
arranging  for  the  provision  of  Export 
Trade  Facilitation  Services. 

2.  "Supplier"  means  a  person  who 
produces,  provides,  or  sells  a  Product. 


Service,  Technology  Right,  and/or 
Export  Trade  Facilitation  Services, 
whether  a  Member  or  non-Member. 

Protection  Provided  by  Certificate 

This  certificate  protects  WMMA,  its 
Members,  their  subsidiaries,  joint 
subsidiaries,  and  joint  ventures 
referenced  above,  and  their  directors, 
officers,  and  employees  acting  on  their 
behalf  fit>m  private  treble  damage 
actions  and  government  criminal  and 
civil  suits  under  U.S.  federal  and  state 
antitrust  laws  for  the  export  cpnduct 
specified  in  the  Certificate  and  carried 
out  during  its  effective  {>eriod  in 
compliance  with  its  terms  and 
conditions. 

Members  (Within  the  Meaning  of 
§  325.2(1)  of  the  Regulations) 

3k  Machinery  Co.,  Inc.,  New  Albany,  IN; 
Abrasive  Engineering  and 

Manufacturing,  Olathe,  KS; 
A.G.  Raymond  k  Company,  Inc., 

Raleigh,  NC; 
Alexander  Dodds  Company,  Grand 

Rapids,  MI; 
Black  Bros.  Company,  Mendota,  IL; 
C.R.  Onsrud,  Troutman,  NC; 
Carter  Products,  Inc.,  Grand  Rapids,  MI; 
Crouch  Machinery,  Inc.,  Pinehurst,  NC; 
CTD  Machines,  Inc..  Los  Angeles.  CA; 
Delta  International  Machinery 

Corporation,  Pittsburgh,  PA; 
Diehl  Machines,  Wabash,  IN; 
Fletcher  Machine  Co.,  Lexington,  NC; 
Industrial  Woodworking  Machine 

Company,  Garland,  TX; 
James  L.  Taylor  Manufacturing 

ComfMny,  Poughkeepsie,  NY; 
Jenkins  Division,  Kohler  General 

Corporation,  Sheboygan  Falls,  WI; 
Ken  Hazledine  Machine  Company,  Inc«, 

Terre  Haute.  IN; 
Kimwood  Corporation,  Cottage  Grove, 

OR; 
L.R.H.  Enterprises,  Inc.,  Van  Nuys,  CA; 
Ligna  Machinery,  Inc..  Burlington.  NC; 
Mattison  Machine  Works,  Rodcfoitl.  IL; 
Medalist  Automated  Machinery. 

Oskosh.  WI; 
Mereen-Johnson  Machine  Company, 

Minneapolis,  MN; 
Mid-Oregon  Industries,  Bend,  OR; 
Midwest  Automation,  Inc.,  Minneapolis, 

MN; 
Newman  Machine  Company,  Inc.. 

Greensboro,  NC; 
North  American  Products  Corporation, 

Jasper,  IN; 
Northfield  Foundry  and  Machine 

Company,  Northfield,  MT'I; 
Oliver  Machinery  Company,  Grand 

Rapids.  MI; 
Onsrud  Cutter,  Inc.,  Libertyville,  IL; 
Onsrud  Machine  Corporation, 

Wheeling,  IL; 
Porter-Cable  Corporation,  Jackson,  TN; 


Powermatic.  McMinnville,  TN; 

Ritter  Manufacturing.  Inc..  Antioch.  CA; 

Thermwood  Corporation,  Dale,  IN; 

Timesavers,  Inc.,  Minneapolis,  MN; 

Tyler  Machinery  Company,  Inc., 
Warsaw,  IN; 

Unique  Machine  &  Tool  Co.,  Tempe, 
AZ; 

VETS,  Inc..  Fridley.  MN; 

The  Wallace  Company,  Pasadena.  CA; 

Wisconsin  Knife  Works,  Beloit.  WI; 

Yates-American  Machine  Co.,  Beloit,  WI 

Effective  Period  of  Certificate 

This  Certificate  continues  in  effect 
from  the  eH^ective  date  indicated  below 
until  it  is  relinquished,  modified,  or 
revoked  as  provided  in  the  Act  and  the 
Regulations. 

Other  Conduct 

Nothing  in  this  Certificate  prohibits 
WMMA  and  its  Members  from  engaging 
in  conduct  not  specified  in  this 
Certificate,  but  such  conduct  is  subject 
to  the  normal  application  of  the 
antitrust  laws. 

Disclaimer 

The  issuance  of  this  Certificate  of 
Review  to  WMMA  by  the  Secretary  of 
Commerce  with  the  concurrence  of  the 
Attorney  General  under  the  provisions 
of  the  Act  does  not  constitute,  explicitly 
or  implicitly,  an  endorsement  or 
opinion  by  the  Secretary  of  Commerce 
or  the  Attorney  General  concerning 
either  (a)  the  viability  or  quality  of  the 
business  plans  of  WMMA  or  its 
Members  or  (b)  the  legality  of  such 
business  plans  under  the  laws  of  the 
United  States  (other  than  as  provided  in 
the  Act)  or  under  the  laws  of  any  foreign 
country. 

The  application  of  this  Certificate  to 
conduct  in  export  trade  where  the 
United  States  Government  is  the  buyer 
or  where  the  United  States  Government 
bears  more  than  half  the  cost  of  the 
transaction  is  subject  to  the  limitations 
set  forth  in  Section  V(D)  of  the 
"Guidelines  for  the  Issuance  of  Export 
Trade  Certificates  of  Review  (Second 
Edition),"  50  FR  1786  (January  11, 
1985). 

Effective  Date  of  the  Amended 
Certificate 

In  accordance  with  Section  304(2)  of 
the  Act,  this  amended  certificate  is 
effective  from  March  25, 1992,  the  date 
on  which  the  application  for  the 
amended  certificate  was  deemed 
submitted. 
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Datod:  December  13, 1993. 
Friedrich  R.  Oupe. 

Acting  Director.  Office  ofExpott  Trading 
CompaayAffain. 

(FR  Doc  93-30984  Filed  12-17-93;  8:45  am] 
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Export  Trade  Oertiflcale  of  Review 

ACnON:  Notice  of  application  to  amend 
certificate. 

SUMMAltY:  The  Office  of  Export  Trading 
Company  Af&irs  (OETCA), 
International  Trade  Administration, 
Department  of  Ccmmeroe.  has  received 
an  application  to  amend  en  Export 
Trade  Certificate  of  Review.  This  notice 
summarizes  the  proposed  amendment 
and  requests  comments  relevant  to 
whethw  the  Certificate  should  be 
issued. 

FOR  FURTHER  INFORMATION  CONTACT: 
Friedrich  R.  Crupe.  Acting  Director. 
Office  of  Export  Trading  Company 
Affairs,  International  Trade 
Administration,  (202)  482-5131.  This  is 
not  a  toll-free  number. 
SUPPtfUENTARY  INFORMATION:  Title  m  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
Certificate  of  Review  protects  the  holder 
and  the  members  identified  in  the 
Certificate  from  state  and  fisderal 
govammant  antitrust  actions  and  from 
private,  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  writh  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct. 

Request  for  PaMic  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
of  whether  an  amended  Certificate 
should  be  issued.  An  original  and  five 
(5)  copies  should  be  submitted  no  later 
than  20  days  after  the  date  of  this  notice 
to:  Office  of  Export  Trading  Company 
Affairs.  International  Trade 
Administration,  Department  of 
Commerce,  room  18D0H,  Washington, 
DC  20230.  Information  submitted  by  any 
person  is  exempt  from  disclosure  under 
the  Freedom  of  Information  Act  (5 
U.S.C  552).  Comments  should  refiar  to 
this  applifation  as  "Export  Trade 
Certificate  of  Review,  application 
number  9O-dA006." 

The  Forging  Industry  Assodaticm's 
(FIA)  origkud  Certificate  was  issued  on 


July  9. 1990  (55  FR  28801.  July  13. 
1990).  Previous  amendments  to  the 
Certificate  were  issued  on  April  30, 
1991  (56  FR  21128,  May  7, 1991)  and  on 
May  29. 1992  (57  FR  24022,  June  5, 
1992). 

Summary  of  the  AppUcatkm 

Applicant:  Forging  Industry         » 
Association.  25  Proroect  Avenue  West, 
suite  300.  LTV  Builmng.  Cleveland, 
Ohio  44115. 

Contact:  Donald  J.  Farley.  Staff 
Executive,  Telephone:  (216)  781-6260. 

Application  No.:  90-3A006. 

Date  Deemed  Submitted:  December  7, 
1993. 

Proposed  Amendment:  FIA  seeks  to 
amend  its  Certificate  to: 

1.  Add  the  following  five  companies 
as  "Members"  within  the  meaning  of 
§325.2(1)  of  the  Regulations  (15  CFR 
325.2(1)):  Aluminum  Precision 
Products,  Inc.,  Santa  Ana,  Califomia; 
BethForge.  Inc..  Bethlehem, 
Pennsylvania  (controlling  entity: 
Bethlehem  Steel  Corporation. 
Bethlehem.  Pennsylvania);  EUwood 
Group,  Inc.,  Ellwoiod  Qty. 
Pennsylvania;  MascoTech.  Inc.,  Taylor, 
Michigan;  and  Meadvills  Forging 
Company,  Meedville,  Pennsylvania; 

2.  Delete  the  following  sixteen 
companies  as  "Members"  within  the 
meaning  of  §  325.2(1)  of  the  Regulations 
(15  CFR  325.2(1)):  AeroForge 
Corporation,  Muncie.  Indiana; 
Cleveland  Hardware  &  Forging  Co. 
(including  Fox  Valley  Forge  Division 
and  Green  Bay  Drop  Forge  Division) 
Cleveland.  Ohio;  Cornell  Forge 
Company,  Chicago,  Illinois;  Earle  M. 
Jorgensen  Co.  (including  Forge  Division 
(now  known  as  the  Jorgensen  Forge 
Corporation))  Seattle,  Washingtrai; 
Edgewater  Steel  Company,  Oe^ont, 
Pennsylvania;  Eilwood  Qty  Forge 
Corporation,  Eilwood  City, 
Pennsylvania:  Eilwood  Texas  Forge 
Company,  Houston,  Texas;  Endicott 
Forging  k  Manufacturing  Co.,  Endicott, 
New  York;  Ladish  Ca.  Inc.  Cudahy, 
Wisconsin;  Molloy  Manufecturlng 
Company.  Praser,  Michigan:  Monroe 
Forgings,  Rochester,  New  York;  OVAKO 
AJAX,  Inc.,  Wayne,  Michigan:  Park  Ohio 
Industries.  Inc.,  Cleveland,  Ohio; 
Pittsburgh  Foigings  Company, 
Coraopolis,  Pennsylvania;  Storms  Forge, 
Inc.,  Springfield.  Massachusetts;  and 
Viking  Metallui]gical  Corporation,  Verdi, 
Nevada: 

3.  Reflect  that  the  American  Welding 
k  Manufacturing  Division  of  Freedom 
Forge  Corporation.  Bumham, 
Pennsylvania  no  longer  exists  (Freedom 
Forge  Corporation  is  a  current 
Member.); 


4.  Reflect  a  change  in  the  address  of 
Eaton  Corporation's  Forge  Division  from 
Cleveland,  Ohio  to  Marion,  Ohio  (Eaton 
Corporation  is  a  current  Member.);  and 

5.  Reflect  a  change  in  the  name  of  the 
current  Member  Interstate  Drop  Forge 
Company,  Milwaukee,  Wisconsin  to 
Interstate  Forging  Industries  Inc. 

Dated:  December  14, 1993. 
Friedrich  E.  Cropa, 

Acting  Dinctor.  Office  of  Export  Trading 
Company  Affair$. 

(FR  Doc.  93-30983  Filed  12-17-^13: 8:45  am] 
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Patent  and  Trademark  Office 
[Dodwt  Na  831222-3322] 

Public  Hearinge  and  Request  for 
Comments  on  Patent  Protection  for 
Software-neiated  Inventions 

AGENCY:  Patent  and  Trademark  Office. 
Department  of  Commerce. 
ACnON:  Notice  of  hearings  and  request 
for  public  comments. 

SUMMARY:  The  Patent  and  Trademark 
Office  (PTO)  is  interested  in  obtaining 
public  input  on  issues  associated  with 
the  patenting  of  software-related 
inventions.  Interested  members  of  the 

gublic  are  invited  to  testify  at  public 
earings  and  to  present  written 
comments  on  any  of  the  topics  outlined 
in  the  supplementary  information 
section  of  this  notice. 
DATES:  Public  hearings  will  be  held  on 
January  26-27, 1994.  at  the  San  Jose 
Convention  Center,  408  Almaden 
Avenue.  San  Jose.  California,  and  on 
February  10-11, 1994,  at  the  Crystal 
Forum  in  Arlington,  Virginia,  lliose 
wishing  to  present  oral  testimony  at  any 
of  the  hearings  must  request  an 
opportunity  to  do  so  no  later  than  five 
days  before  the  date  of  the  hearing  at 
which  they  wish  to  testify.  Written 
comments  on  the  topics  presented  in  the 
supplementary  information  section  of 
this  notice  should  be  received  by  the 
PTO  on  or  before  March  15, 1994. 
ADDRESSES:  Those  interested  in 
presenting  written  comments  on  the 
topics  presented  in  the  supplementary 
information,  or  any  other  related  topics, 
should  address  their  comments  to  the 
Commissioner  of  Patents  and 
Trademarks,  marked  to  the  attention  of 
Jeff  Kushan.  Conunents  submitted  by 
mail  should  be  sent  to  Commissioirer  of 
Patents  and  Trademarks,  Box  4,  Patent 
and  Trademark  Office,  Washington,  DC 
20231.  Comments  may  also  be 
submitted  by  telefax  at  (703)  305-8885 
and  by  electronic  mail  throxigh  the 
Internet  to  comments-softwareOuspto. 
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gov.  Written  comments  should  include 

the  following  information: 

— Name  and  affiliation  of  the  individual 

resi)ondin^; 
— ^An  indication  of  whether  comments 
offered  represent  views  of  the 
individual's  organization  or  are  the 
respondent's  personal  views;  and 
— If  applicable,  the  nature  of  the 
respondent's  organization,  including 
the  size,  type  of  organization  (e.g., 
business,  trade  group,  university,  non- 
profit organization)  and  principal 
areas  of  business  or  software 
development  activity. 
Parties  offering  testimony  or  written 
comments  are  asked  to  provide  their 
comments  in  machine  readable  format 
in  one  of  the  following  file  formats: 
ASCn  text,  WordPerfect  for  DOS  version 
4.2  or  5.x.  WordPerfect  for  Windows 
version  5.x.  Word  for  Windows  version 
1.0  or  2.0,  Word  for  DOS  version  5.0. 
Word  for  Macintosh  version  3.0,  4.0  or 
5.x,  or  WordPerfect  for  Macintosh 
version  2.x. 

Persons  wishing  to  testify  must  notify 
Jeff  Kushan  no  later  than  five  (5)  days 
before  the  date  of  the  hearing  at  which 
they  wish  to  testify.  Mr.  Kushan  can  be 
reached  by  mail  sent  to  his  attention 
addressed  to  the  Commissioner  of 
Patents  and  Trademarks,  Box  4, 
Washington,  DC  20231;  by  phone  at 
(703)  305-9300;  or  by  telefax  at  (703) 
305-B885.  No  requests  for  presenting 
oral  testimony  will  be  accepted  through 
electronic  mail. 

Written  comments  and  transcripts  of 
the  hearings  will  be  available  for  public 
inspection  no  later  than  March  30, 1994. 
in  room  902  of  Crystal  Park  Two.  2121 
Crystal  Drive.  Arlington.  Virginia.  In 
addition,  transcripts  of  the  hearings  and 
comments  provided  in  machine 
readable  format  will  be  available  after 
March  16. 1994.  through  anonymous  file 
transfer  protocol  (ftp)  via  the  Internet 
(address:  comments.uspto.gov).  and  will 
be  available  for  Wide  Area  Information 
Server  (WAIS)  searching  after  March  30. 

FOR  FURTHER  MFORMATION  CONTACT: 
Jeff  Kushan  by  telephone  at  (703)  305- 
9300.  by  fax  at  (703) 305-8885. by 
electronic  mail  at  kushan@uspto.gov.  or 
by  mail  marked  to  his  attention 
addressed  to  the  Commissioner  of 
Patents  and  Trademarks,  Box  4, 
Washington.  DC  20231. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Over  the  past  decade,  the  computer 
software  industry  has  evolved  into  a 
critical  component  of  the  U.S.  economy. 
It  is  presently  the  fastest  growing 
industry  in  the  United  States,  with  1992 


sales  in  the  three  core  elements  of  the 
software  industry — programming 
services,  prepackaged  software  and 
computer  integrated  design — accounting 
for  over  $36.7  billion  of  our  domestic 
gross  product.  The  software  industry 
also  has  created  jobs  at  a  remarkable 
rate;  since  1987,  employment  in  the 
software  industry  has  risen  at  an  annual 
rate  of  6.6  percent  and  today,  the 
industry  employs  about  4  percent  of  the 
American  work  force. 

The  dynamic  nature  of  the  U.S. 
software  industry  has  also  served  to 
propel  the  U.S.  firms  into  a  dominant 
position  in  the  global  software  industry. 
U.S.  firms  hold  about  75  percent  of  the 
global  market  for  prepackaged  software 
and  approximately  60  percent  of  the 
world  market  for  software  and  related 
services.  In  1991,  foreign  sales  of  U.S. 
pref>ackaged  software  vendors  totaled 
over  $19.7  biUion. 

Constant  innovation  has  been  the  key 
to  continued  success  in  the  U.S. 
software  industry.  As  such,  it  is 
imperative  that  our  domestic 
intellectual  property  systems  not  only 
provide  an  effective  stimulus  for 
innovation,  but  also  provide  appropriate 
and  effective  means  for  protecting  those 
innovations.  Indeed,  the  continued 
success  of  U.S.  firms,  in  both  domestic 
and  foreign  markets,  depends  directly 
on  the  availability  of  effective 
mechanisms  to  protect  software 
innovations.  Without  such  means,  the 
full  value  of  American  innovation 
cannot  be  realized. 

Intellectual  property  systems  provide 
the  means  through  which  software 
innovations  can  be  both  encouraged  and 
protected.  The  present  framework  of 
intellectual  property  laws  provides 
three  basic  forms  of  legal  protection  tJiat 
are  most  relevant  to  the  development 
and  protection  of  software;  namely, 
copyrights,  patents  and  trade  secret 
protection.  Detailed  reviews  of  each  of 
these  forms  of  protection  can  be  found 
in  the  1992  Office  of  Technology 
Assessment  repfert  entitled  "Finding  a 
Balance:  Computer  Software, 
Intellectual  Property  and  the  Challenge 
of  Technological  Change"  (OTA-TCT- 
527),  and  in  the  final  report  of  the 
Advisory  Commission  on  Patent  Law 
Reform  to  the  Secretary  of  Commerce 
(1992).  A  brief  synopsis  of  these  three 
forms  of  protection  follows. 

Software  code  is  protected  under 
copyright  law  as  an  original  work  of 
authorship.  Copyright  protection  stems 
automatically  from  the  act  of  fixation  of 
a  work  onto  a  tangible  medium.  A 
copyright  gives  its  owner  the  ability  to 
control  the  reproduction,  adaptation, 
public  distribution,  public  display  and 
public  performance  of  the  software 


code.  Copyrights  can  be  used  to  prevent 
others  frtjm  copying  the  software 
program,  either  through  direct 
duplication  or  through  appropriation  of 
the  software's  expressive  (as  opposed  to 
functional)  elements.  Under  U.S.  law, 
copyright  owners  can  also  prevent  the 
unauthorized  rental  of  software. 
Copyright  protection  cannot  be  used  to 
prevent  the  use  by  others  of  the 
functional  aspects  of  software,  nor  can 
it  be  used  as  a  basis  for  action  against 
independently  developed  software.  In 
addition,  the  fair  use  doctrine  under 
copyright  law  provides  third  parties 
some  fiexibility  in  their  use  of 
copyrighted  works. 

Patents  can  be  used  to  protect 
processes  implemented  using  software, 
as  well  as  computer-based  systems.  The 
statutory  definition  of  inventions  that 
are  eligible  to  receive  patent  protection 
is  found  in  section  101  of  title  35, 
United  States  Code.  This  section  makes 
patents  available  for  "any  new  and 
useful  process,  machine,  manufacture, 
or  composition  of  matter,  or  any  new 
and  useful  improvement  thereof."  To 
obtain  patent  protection,  the  inventor 
must  apply  for  protection  and  proceed 
through  an  examination  process  before 
the  Patent  and  Trademark  Office  (PTO). 
The  examination  process  is  used  to 
assess  whether  the  invention  for  which 
protection  is  sought  meets  all  of  the 
statutory  criteria  for  patentability; 
namely,  that  the  invention  is  eligible  for 
protection,  that  it  is  new,  that  it  is  not 
obvious  to  a  person  familiar  with  the 
technical  field  of  the  invention,  and  that 
the  invention  has  been  adequately 
described  in  the  patent  application. 
Patent  protection  allows  the  patent 
holder  to  preclude  others  from  making, 
using  or  selling  the  patented  invention, 
as  it  has  been  defined  in  the  patent 
claims,  for  a  period  of  seventeen  years 
measured  ftt)m  the  date  the  patent  is 
granted.  Importantly,  the  party  granted 
a  patent  must  take  action  to  enforce 
rights  provided  under  the  patent— the 
issuance  of  a  patent  does  not 
automatically  preclude  infringing 
activity.  In  addition,  the  Federal  courts 
have  developed  a  limited  exception  to 
liability  for  infringement  for  non- 
commercial experimental  use  of 
inventions  described  in  patents. 
Additional  information  on  the  patent 
process  is  available  in  the  Manual  of 
Patent  Examining  Procedure  (MPEP),  in 
particular,  chapters  600,  700  and  2100. 

Finally,  certain  aspects  of  software 
can  be  protected  through  use  of  trade 
secrecy  and  contractual  licensing 
agreements.  Protection  of  trade  secrets 
in  the  United  States  is  governed  by 
state,  rather  than  Federal,  law.  Trade 
secret  laws  typically  require  the  party 
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asserting  a  trade  secret  right  to  take 
reasonable  steps  to  prevent  the  public 
disclosure  of  the  information  held  as  a 
trade  secret.  Accidental  or  other  public 
disclosure  of  a  trade  secret  will 
eliminate  the  protection.  Absent  such 
disclosure,  the  trade  secret  rights  will 
remain  effectively  indefinitely.  Trade 
secret  rights  can  be  enforced  against 
parties  that  unlawfully  obtain  the 
information  held  as  a  trade  secret 

The  focus  of  the  discussions  in  the 
three  scheduled  public  hearings  will  be 
the  use  of  the  patent  system  to  protect 
software-related  inventions.  There  will 
be  three  general  subject  matter  areas 
presented  for  discussion: 
—Use  of  the  patent  system  to  protect 

software-related  inventions: 
—Standards  and  practices  used  in 

examination  of  patent  applications  for 

software-related  inventions;  and 
—Significance  of  and  protection  for 

visual  aspects  of  software-related 

inventions. 

Questions  appearing  in  section  n, 
below,  are  intended  to  focus  the 
discussion  on  each  of  the  topics.  They 
are  not  intended  to  discourage 
individuals  from  providing  written 
comments  on  issues  they  believe  should 
be  addressed  that  are  related  to  the 
protection  of  software-related 
inventions.  Written  comments  on      ^ 
matters  not  presented  below  for 
discussion  can  be  forwarded  to  the 
Commissioner  of  Patents  and 
Trademarks  for  inclusion  in  the  records 
of  these  hearings,  but  should  clearly 
indicate  that  the  comments  are  general 
in  nature  and  not  directed  at  the  issues 
presented  for  discussion. 

n.  Topics  for  Discussion 

Topic  A.  Use  of  the  Patent  System  to 
Protect  Software-Related  Inventions 

Dates  and  Times  for  Hearings  on 
Topic  A 

January  26, 1994;  9  a.m.  to  12  p.m.. 
2  p.m.  to  5  p.m. 

January  27. 1994;  9  a.m.  to  12  p.m., 
2  p.m.  to  5  p.m. 

Location  for  Hearing 

San  Jose  Convention  Center,  408 
Almaden  Avenue,  San  Jose,  California. 

The  question  of  patent  protection  for 
software-related  inventions  has 
engendered  a  significant  amount  of 
PubUc  debate.  For  example,  concern  has 
been  expressed  over  the  appropriate 
scope  of  eligible  subject  matter  (e.g., 
which  aspects  of  software-related 
inventions  should  be  eligible  for  patent 
protection,  and  which  should  not). 
Others  have  expressed  concerns  over 
the  effecU  of  providing  protection  for 


inventions  in  which  the  main 
distinguishing  characteristic  is  a 
software  component. 

Some  guidance  on  the  question  of 
patent  eligibility  has  been  provided  by 
the  Federal  courts.  First,  the  Supreme 
Court  has  instructed  the  lower  courts  to 
interpret  the  eligibility  standairds  for 
patent  protection  broadly.  In  Diamohd 
V.  Chakrabarty,  447  U.S.  303,  309 
.  (1980),  the  Court  stated: 

The  committee  Reports  accompanying  the 
1952  Act  inform  us  that  Congress  intended 
statutory  subject  matter  to  "include  anything 
under  the  sun  that  is  made  by  man."  The 
subject  matter  provisions  of  the  patent  law 
have  been  cast  in  broad  temis  to  fulfill  the 
constitutional  and  statutory  goal  of 
promoting  "the  progress  of  science  and  the 
useful  arts".  Congress  employed  broad 
language  in  drafting  section  101  precisely 
because  such  inventions  are  often 
unforeseeable. 

Second,  the  Supreme  Court  has  held 
that  the  mere  presence  of  a  computer 
software-implemented  mathematical 
algorithm  in  an  invention  does  not 
automatically  preclude  the  invention 
fit)m  being  eligible  to  receive  patent 
protection.  Diamond  v.  Diehr,  450  U.S 
175  (1981).  FinaUy.  through 
interpretation  of  the  exclusions  from 
patentable  subject  matter  under  section 
101  of  title  35,  United  States  Code,  the 
Supreme  Court  and  the  lower  Federal 
courts  have  provided  guidance  in 
determining  which  aspects  of  software- 
related  inventions  are  eligible  for  patent 
protection. 

There  are  three  general  categories  of 
exclusions  to  patent  eligibility  that  are 
particularly  relevant  to  software-related 
inventions.  The  first,  and  most 
commonly  applied  exclusion,  is  the 
exclusion  of  mathematical  algorithms, 
per  se,  trom  patent  eligibility.  For  a 
summary  of  the  law  governing  this 
exclusion,  and  for  guidance  on  how  the 
PTO  applies  this  exclusion  in  the 
context  of  its  examination  procedures. 
see"Patentable  Subject  Matter, 
Mathematical  Algorithms  and  Computer 
Programs".  1066  O.G.  5.  (Sept.  5, 1989) 
and  "Note  Interpreting  In  re  Iwahashi," 
1112  O.G.  16  (March  13, 1990).  Second, 
methods  of  doing  business  are  excluded 
from  patent  protection.  While  no  cases 
have  directly  applied  this  exclusion  to 
deny  patent  protection  for  software- 
related  inventions,  the  exclusion  is 
relevant  for  questioning  the  patent 
eligibility  of  processes  that  are  modeled 
upon  existing  business  processes  but  are 
implemented  through  a  software-based 
system.  See.  e.g..  Paine.  Webber. 
Jackson  &  Curtis  v.  Merrill  Lynch. 
Pierce,  Fenner  &■  Smith.  564  F.  Supp. 
1358.  218  U.S.P.Q.  212  p.  DeL  1983). 
Finally,  printed  matter,  per  se,  is  not 


eligible  for  protection  under  the  patent 
laws.  This  exclusion  has  relevance  in 
the  context  of  software  code  "written" 
onto  non-paper  media  (e.g.,  magnetic  or 
optical  media  capable  of  storing  the 
software  code).  See,  e.g..  In  re  Miller. 
164  U.S.P.Q.  439  (C.CP.A.  1969);  In  re 
Jones.  153  U.S.P.Q.  77  (CCP.A.  1967). 

Within  these  limits,  however.  is.a 
spectrum  of  inventions  whose  patent 
eligibility  has  been  questioned.  To 
encourage  discussion  of  what  aspects  of 
software-related  inventions  should  or 
should  not  be  eligible  for  patent 
protection,  interested  members  of  the 
public  are  invited  to  offer  their  views  on 
the  following  series  of  questions. 

1.  What  aspects  of  the  following 
examples  of  software-related  inventions 
should  or  should  not  be  protectable 
through  the  patent  system? 

(Note— diese  are  generalized  hypothetical 
examples  of  patent  claims.  They  are  not 
intended  to  prompt  comments  as  to  the 
merits  of  the  process  referred  to  in  the  dain*' 
(e.g..  whether  the  process  is  well  known  or 
obvious  to  a  computer  programmer).  Instead, 
comments  are  desired  as  to  the  benefiu  or 
drawbacks  of  granting  patents  on  the 
invention  defined  by  the  claim,  presuming  it ' 
was  new  and  not  obvious  to  a  computer 
programmer.) 

Example  A:  a  mathematical  algorithm 
implemented  on  a  general  purpose 
computer: 

A  computer  comprising  means  for 
causing  the  computer  to  generate  a 
signal  that  varies  according  to 
application  of  mathematical  algorithm  X 
to  a  given  numerical  input  value. 

Example  B:  a  mathematical  algorithm 
implemented  on  a  special  purpose 
computer 

A  computer  comprising: 
— Means  for  collecting  data; 
— Means  for  extracting  usable  data  fit)m 

the  collected  data; 
— Means  for  processing  the  usable  data 

through  application  of  mathematical 

algorithm  X=A2+B2.  where  A  and  B 

are  derived  from  the  extracted  usable 

data; 
— A  read-only  memory  used  to  calculate 

the  squares  of  numbers  provided  to  it; 
— ^Means  for  providing  to  said  read  only 

memory  numerical  values  derived 

from  the  extracted  usable  data; 
— ^Means  for  storing  in  said  read  only 

memory  numerical  values  derived 

frt)m  the  extracted  usable  data; 
— Means  for  obtaining  from  said  only 

memory  the  squares  of  numbers 

provided  to  said  read  only  memofy; 

and 
— Means  responsive  to  the  output  of 

said  read  only  memoiy. 

Examples  C-1  and  C-2:  A  computer- 
readable  medium,  such  as  a  disk,  on 
which  is  stored  a  computer  program. 
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(Nate.— Hmm  examples  include  refereooes 
to  a  computer  readable  medium  as  ■ 
"tangible"  or  "physical"  embodiment  oft 
software-related  invention.  The  two 
perspectives  presented  in  the  examples  differ 
in  how  the  invention  is  defined.  The  first 
example  defines  the  invention  through 
reference  to  the  actual  software  object  or 
source  code.  The  second  example  defines  the 
invention  through  a  narrative  description  of 
how  the  program  functions.)  , 

C-1.  A  computer- readable  medium, 
on  which  is  stored  a  computer  program 
of  instructions  comprising  (software 
object  or  source  code). 

C-2.  A  computer-readable  medium, 
on  which  is  stored  a  computer  program 
of  instructions  comprising: 
— ^Means  for  performing  function  X; 
— Means  for  performing  function  Y;  and 
— Means  for  performing  function  Z. 

Example  D-J  and  D-2:  A  computer 
program,  per  se. 

(Note. — ^These  examples  focus  on  the 
computer  program,  per  se,  as  the  invention, 
Hrithout  inclusion  of  a  "tangible"  or 
"physical"  embodiment.  Like  examples  C-1 
and  C-2,  two  f>erspectives  are  presented  as 
to  bow  tile  invention  is  defined.  The  first 
example  defines  the  invention  through 
refisrence  to  the  actual  software  object  or 
source  code.  The  second  example  defines  the 
invention  through  a  narrative  description  of 
how'the  program  functions.) 

D-1.  A  computer  program  of 
instructions  comprising  (software  object 
or  source  code). 

D-2.  A  computer  program  of 
instructions  comprising: 

— Means  for  performing  function  X; 
— Means  for  performing  functicm  Y;  and 
— Means  for  performing  function  Z. 

Example  E:  A  data  structure  used  in 
a  computer  program 

A  hierarcniou  tree  data  structure 
having  elements  and  possessing 
properties  and  operations. 

Example  F;  A  process  consisting  of  a 
series  of  computational  or  decisional 
steps  that  can  only  practicably  be 
perfonned  on  a  computer 

A  method  of  diagnosing  an  abnormal 
condition  in  an  individual  comprising: 
— Collecting  data  related  to  the 

condition  of  the  individual; 
— Processing  the  data  collected  to  place 

it  in  a  structured,  consistent  format; 
—Comparing  the  processed  data  to  a 

first  database  oi  information 

documenting  characteristics  of  normal 

and  abnormal  conditions  in  patients 

to  determine  if  an  abnormal  condition 

exists; 
— Upon  detecting  an  abnormal 

condition,  comparing  the  processed 

data  to  a  second  database  of 

information  documentiitg 

characteristics  of  the  abnormality  to 

determine  the  precise  nature  of  the 

abnormality; 


— Upon  determining  the  precise  nature 
of  the  abnormality,  comparing  the 
characteristics  of  the  abnormality  to  a 
third  database  of  information 
documenting  suggested  treatment  and 
therapeutic  regimes;  and 

—Collecting  ana  presenting  the 
information  firom  said  third  database 
relevant  to  the  determined 
abnormality. 
Example  G:  A  method  of  doing 

business  that  has  been  implemented  in 

a  computer  program  (e.g.,  an  accounting 

S]rstem  implemented  in  software). 
A  computer-implemented  process 

comprising  the  steps  of; 

— Accessing  information  regarding  the 
name  of  a  patient  and  services 
provided  to  that  patient  hY>m  an 
electronic  storage  medium; 

— Associating  treatment  rendered  to  a 
patient  with  a  fee  by  comparing  the 
collected  data  to  a  database  of  fees; 

— Extracting  billing  data  for  said  patient 
ht)m  said  databiue; 

— Printing  an  invoice  documenting  the 
fees  charged  and  the  appropriate 
mailing  information  for  said  patient. 

2.  What  impact,  positive  or  negative, 
have  you  or  your  organization 
experienced  from  patents  issued  on 
software-related  inventions? 

(N«te. — If  providing  comments  on  this 
question,  please  provide  details  regarding  the 
nature  of  the  impact  (e.g.,  the  nature  of  any 
action  taken  by  or  against  you  or  your 
organization  under  a  patent,  the  results  of  the 
action,  and  the  impact  of  those  results  on 
your  activities  or  operations).) 

3.  What  implications,  positive  or 
negative,  can  you  foresee  in  maintaining 
or  altering  the  standards  for  patent 
eligibility  for  software-related 
inventions  (e.g.,  consider  possible      ' 
ejects,  if  any,  on  doing  business  or 
protecting  software  products  in 
domestic  or  foreign  markets,  conducting 
research,  designing  software  or 
modifications  thereto,  etc.)? 

4.  Does  the  present  framework  of 
patent,  copyriehtand  trade  secret  law: 

(a)  Effectively  promote  innovation  in 
the  field  of  software? 

(b)  Provide  the  appropriate  level  of 
protection  for  software-related 
inventions? 

(Note. — If  responding  to  this  question, 
please  describe  the  experiences,  if  any,  that 
you  have  had  with  the  current  system  that 
led  you  to  your  conclusions.) 

5.  Do  you  believe  a  new  form  of 
protection  for  computer  programs  is 
needed?  If  so,  what  would  be  the 
desirable  characteristics  of  such 
protection  (e.g.,  what  would  be  the 
substantive  requirements  for  obtaining 
protection,  what  procedures  would  be 
used  to  obtain  or  register  rights,  what 


rights  would  be  provided  and  how 
would  those  rights  be  enforced,  and 
how  would  the  new  system  relate  to    • 
existing  forms  of  intellectual  property 
protection)?  What  would  be  the 
drawbacks  of  a  new  form  of  protection? 

Topic  B.  Standards  and  Practices  Useil 
in  Examination  of  Patent  Applications 
for  Software-Related  Inventions 

Dates  and  Times  for  Hearings  on  Topic 
B 

February  10, 1994;  9  a.m.  to  12  p.m., 
2  p.m.  to  5  p.m. 
February  11, 1994;  9  a.m.  to  12  p.m. 

Location  for  Hearing 

Marriott  Qystal  Forum,  1999  Jefferson 
Davis  Highway,  Arlington,  Virginia. 

Different  sectors  of  the  software 
industry  have  expressed  concern  over 
the  ability  of  the  Patent  and  Trademark 
Office  to  examine  patent  applications 
for  software-related  inventions 
effectively.  Much  of  the  discussion 
involves  the  lack  of  availability  of 
printed  documents,  patents,  and  other 
evidence  of  public  use  of  the  invention 
before  the  application  was  filed  (e.g., 
called  "prior  art")  that  can  be  used  by 
examiners  as  a  basis  for  denying  the 
grant  of  a  fwtent.  Factors  that  have  been 
identified  as  contributing  to  this 
problem  include: 

■  — Early  programming  techniques  were 
not  well  documented  or  publicly 
available: 
— Many  software  programming 
techniques  were  kept  as  trade  secrets 
and  not  publicly  disclosed; 
— Locating  and  obtaining  the  most 
relevant  prior  art  is  extremely 
difficult,  due  to  the  widely  diverse 
nature  of  processes  that  have  been 
implemented  by  computer  software- 
related  systems;  and 
— Software  is  not  documented  in  a 
consistent,  readily  understandable 
format  (e.g.,  some  programs  only 
provide  object  code,  different 
programming  languages  are  used, 
source  code  is  not  summarized  or 
documented,  etc.). 

Concerns  other  than  access  to  and  use 
of  prior  art  have  also  been  cited.  For 
example,  some  concern  has  been 
expressed  that  the  standards  used  by 
examiners  to  assess  novelty  and/or 
obviousness  over  prior  art  are  not 
reflective  of  industry  standards,  with 
the  effect  that  patents  are  granted  for 
well-known  or  obvious  software 
techniques.  Others  have  questioned  the 
closed  nature  of  the  examination 
process,  with  no  public  intervention 
prior  to  grant,  while  some  have 
criticized  the  current  options  for 
contesting  the  validity  of  granted 
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patents  (e.g.,  the  PTO  reexamination 
process  or  litigation  in  the  Federal 
rourts). 

In  view  of  this,  the  PTO  is  interested 
in  public  input  on  how  to  improve  the 
examination  process  for  patent 
applications  for  software-related 
inventions.  Interested  members  of  the 
public  are  invited  to  offer  comments  on 
the  following  series  of  questions: 

1.  Do  patents  and  printed  publications 
provide  examiners  with  a  sufficient  and 
representative  collection  of  prior  art  to 
assess  novelty  and  obviousness  of 
software-related  inventions?  If  not,  how 
can  existing  collections  of  prior  art  be 
supplemented  to  provide  examiners 
with  a  complete  collection  of  prior  art? 

2.  Can  an  accurate  measurement  of 
the  ordinary  level  of  skill  in  the  art  in 
the  field  of  computer  programming  be 
derived  from  printed  publications  and 
issued  patents? 

3.  Should  the  PTO  impose  a  special 
duty  on  patent  applicants  for  software- 
related  inventions  to  disclose 
information  relevant  to  their  inventions 
(e.g.,  one  that  is  higher  than  in  other 
areas  of  technology)? 

(Note.— Under  current  Rule  56  (37  CFR 
1.56),  all  patent  applicants  are  required  to 
disclose  to  the  PTO  any  information  of  which 
they  are  aware  that  is  pertinent  to  the 
invention  they  claim  in  their  patent 
applicant.  The  standard  does  not  require^e 
patent  applicant  to  search  or  locate  relevant 
information  and  present  it  to  the  Office  for 
consideration.  Failure  of  an  applicant  to 
comply  with  this  requirement  can  result  in 
the  patent  being  held  unenforceable.) 

4.  Do  the  standards  governing  novelty 
(35  U.S.C.  102)  and  obviousness  (35 
U.S.C.  103),  as  applied  by  the  PTO  and 
the  Federal  courts,  accurately  reflect 
inventive  activity  in  the  field  of 
software  design  and  development? 

(Note — If  responding  "no"  to  this  question, 
please  provide  your  suggestions  on  standards 
that  could  be  used  to  demonstrate  which 
software  innovations  should  be  viewed  as 
"new"  and  "non-obvious"  to  a  person  of 
ordinary  skill  in  the  field  of  software  design 
and  development.) 

5.  Should  implementing  a  known 
process,  technique,  system  or  method  of 
doing  business  on  a  computer  be  viewed 
as  being  novel  and  non-oovious  if.  but 
for  the  use  of  software,  the  overall 
process,  technique,  system  or  method  is 
well  known? 

6.  In  what  ways  can  the  PTO  change 
examination  procedures  to  assess 
novelty  and  obviousness  of  softwarer 
related  inventions? 

(Note — The  following  questions  are  not 
intended  to  restrict  comments  on  ways  the 
PTO  can  improve  the  examination  process, 
but  are  offered  only  as  a  sample  of  possible 
changes  to  the  examination  process.) 


— Should  the  PTO  require  patent 
applicants  for  inventions  related  to 
software  to  conduct  a  search  of  prior 
art  before  fiUng  a  patent  application, 
and  to  include  in  their  application 
copies  of  relevant  prior  art  documents 
along  with  a  detailed  explanation  that 
points  out  how  the  invention  claimed 
in  the  application  is  distinguishafcle 
over  the  supplied  references? 

(Note— This  would  make  the  "special 
accelerated  examination"  practice  described 
in  MPEP  §  708.02  VIII  standard  practice  for 
patent  applications  on  software-related 
inventions.) 

— Given  the  difficulties  associated  with 
examiners  assessing  procedures  bom 
all  fields  of  technology  that  have  been 
implemented  on  a  software-based 
system,  should  the  PTO  require  patent 
applicants  to  prove  that  their 
inventions  are  distinct  over  the  prior 
art  aside  from  the  implementation  of 
the  process  on  a  computer? 
—Should  the  PTO  be  permitted  to 
establish  that  a  software-related 
invention  is  not  novel  or  is  obvious 
using  a  lower  standard  of  proof  than 
for  other  areas  of  technology  (e.g.,  a 
standard  less  than  prima  facie)? 
A  second  topic  related  to  patent 
examination  standards  and  practices 
relates  to  the  problem  of  effectively  and 
meaningfully  disclosing  software- 
related  inventions  in  patents  and  other 
printed  publications.  To  fulfill  their 
statutorily  defined  function,  patent 
documents  must  effectively  teach  a 
person  of  ordinary  skill  in  the  relevant 
field  of  technology  how  to  make  and  use 
the  invention  that  is  protected  by  the 
patent.  With  respect  to  patents  on 
software-related  inventions,  this  means 
that  the  patent  must  disclose  enough 
information  to  enable  the  software 
programmer  of  ordinary  skill  to  recreate 
the  invention  protected  by  the  patent 
claims.  In  practice,  several  concerns 
have  been  identified.  For  example,  some 
have  questioned  the  "disclosure"  value 
of  computer  program  listings  that  are 
often  included  with  patent 
specifications,  given  the  significant 
administrative  problems  these  listings 
create  for  the  PTO  and  the  widely 
divergent  manner  in  which  software  is 
written.  Others  have  questioned  how' 
best  to  describe  software-related 
inventions  in  general,  standardized 
terms  (e.g.,  not  through  program  code 
listings).  In  view  of  these  points,  the 
PTO  invites  public  input  on  the 
following  series  of  questions  regarding 
disclosure  requirements  for  software- 
related  inventions. 

7.  What  are  the  most  effective  ways  to 
describe  software  (e.g.,  pseudocode, 
flowcharts,  etc.).  and  how  can  they  be 


implemented  through  the  disclosure 
requirements  for  patent  applications? 

8.  What  difficulties  do  patent 
applicants  face  in  complying  with 
existing  disclosure  requirements  (e.g.. 
enablement,  description,  best  mode)  for 
software-related  inventions? 

9.  Should  the  PTO  require  patent 
applicants  to  conform  to  a  standardized 
disclosure  format  for  applications  filed 
on  software-related  inventions? 

10.  How  should  the  PTO  handle  the 
submission  of  computer  program  code 
listings?  Should  the  PTO  require 
submission  of  program  code  listings? 
Should  they  require  submission  of  code 
listings  in  machine  readable  format 
only?  Should  program  code  listings  be 
included  in  patent  documents  or  should 
they  be  made  available  only  through  a 
publicly  accessible  database?  What 
hardships  would  patent  applicants  face 
if  these  requirements  were  imposed? 

11.  Are  current  rules  governing  the 
submission  of  drawings  impeding  the, 
effective  description  of  software-related 
inventions,  and  if  so,  what  changes 
should  be  made? 

(Note:— Rule  96  (37  CFR  1.96)  governs  the 
submission  of  computer  program  listings). 

12.  What  difficulties  might  patent 
applicants  face  if  they  were  required  to 
fully  satisfy  the  disclosure  requirements 
of  35  U.S.C.  112. 1st  paragraph  (i.e., 
enablement,  description,  best  mode), 
without  reliance  on  computer  program 
listings? 

Topic  C:  Significance  of  and  Protection 
for  Visual  Aspects  of  Software-Related 
Inventions 

Date  of  Hearing  for  Topic  C 

February  11.  1994;  2  p.m.  to  5  p.m. 

Location  for  Hearing 

Marriott  Crystal  Forum,  1999  )efferson 
Davis  Highway,  Ariington,  Virginia 

This  topic  addresses  the  question  of 
design  patent  protection  for  computer 
screen  elements  (e.g..  icons  and  other 
user  interface  elements),  and  the 
significance  of  screen  elements  in  the 
context  of  patentability  (utility)  of 
software-related  inventions. 

Protection  of  the  visual  elements  of 
software,  particularly  computer  screen 
displays  and  images,  is  very  important 
to  the  software  industry.  Recently, 
questions  have  arisen  whether  design 
patents  can  be  used  to  provide 
protection  for  such  elements.  As  way  of 
background,  a  design  patent  provitfei 
protection  for  only  the  appearance  of  an 
article,  not  for  its  structural  or 
utilitarian  (hinctional)  features.  See,  35 
U.S.C.  171.  This  is  in  contrast  to  a 
"utility"  patent  that  provides  protection 
for  new,  useful  and  non-obvious 
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products,  processes,  machines,  and 
compositions  of  matter.  In  the  context  of 
software,  some  have  argued  that  design 
patents  could  provide  much  needed 
protection  fat  the  visiial  elements  of 
screen  displays  that  give  programs  their 
distinctive  "look  and  feel." 

The  question  of  design  patent 
protection  for  computer  screen  displays 
or  images  has  been  raised  in  a.series  of 
recent  cases  before  the  Board  of  Patent 
Appeals  and  Interferences  (Board).  See, 
Ex  parte  Tayama.  24  U.SJ'.Q.2d  1614 
(Bd.  PAW.  1992);  Ex  parte  Donaldson, 
26  U.SJ'.Q.2d  1250  (Bd.  PA&I.  1992);  £x 
parte  Strijiand,  26  U.SJ'.Q.2d  1259  {Bd. 
PAW.  1992);  Ex  parte  Donoghue.  26 
U.SJ'.Q.2d  1266  (Bd.  PA4I.  1992):  and 
Ex  parte  Donoghue.  26  U.SJ».Q.2d  1271 
(Bd.  PA&I.  1992).  The  Board  held  in 
each  of  these  cases  that  screen  displays, 
standing  alone,  are  not  statutory  subject 
matter.  The  Board  concluded  that,  as 
claimed  and  described,  the  designs  were 
merely  pictures,  and  that  "a  picture 
standing  alone  is  not  protectable  by  a 
design  patent."  The  Board's  conclusions 
are  consistent  with  judicial  precedent 
that  treats  pictures  standing  alone  as  not 
being  statutory  design  subject  matter. 
This  Diecedent  points  out  that  the  factor 
that  distinguishes  subject  matter  eligible 
for  design  patent  protection  from  a  mere 
picture  or  surface  ornamentation  per  se 
(i.e.,  abstract  designs)  is  "the 
embodiment  of  the  design  in  an  article 
of  manufacture." 

Note  that,  in  dicta,  four  of  the 
Strijiand  panel  members  indicated  they 
would  have  concluded  that  statutory 
subject  matter  was  present  if  certain 
threshold  requirements  were  met.  These 
are:  (1)  The  specification  as  originally 
filed  described  and  claimed  the  icon  as 
a  design  for  a  programmed  computer 
system;  (2)  the  specification  included 
drawings  depicting  the  icon  displayed 
on  the  monitor  of  a  programmed 
computer  system  and  (3)  the 
speciHcation  explained  how  the  icon 
was  an  "integral  and  active  component 
in  the  operation  of  a  programmed 
computer  displaying  the  design." 

The  Board  decisions  leave  open  the 
question  of  the  threshold  requirements 
for  the  protection  of  screen  displays.  To 
assist  the  Office  in  evaluating  how  to 
proceed  in  light  of  these  decisions, 
public  comments  are  invited  on  the 
following  series  of  questions: 

1.  Should  design  patent  protection  be 
available  for  screen  displays  and  other 
visual  elements  of  computer  sohware 
(e.g..  should  the  PTO  adopt  the 
suggestion  of  the  Board  in  the  Strijiand 
opinion  that,  if  properly  presented, 
screen  displays  can  be  statutory  subject 
matter  under  35  U.S.C  171)? 

2.  If  your  answer  to  1  is  "yes"  then: 


(a)  Should  the  Office  adopt  the 
threshold  requirements  for  statutory 
subject  matter  set  forth  Strijiand?  What ' 
alternatives  to  those  requirements 
would  be  consistent  with  ciurent 
statutes,  regulations  and  case  law? 

(b)  Would  adoption  of  the  Strijiand 
threshold  requirements  require  more 
detailed  design  application 
specifications  in  order  to  meet  the 
description,  enablement  and  best  mode 
requirements  of  35  U.S.C.  112, 
paragraph  1? 

(c)  Would  adoption  of  the  Strijiand 
threshold  requirements  affect  the 
patentability  of  design  applications 
claiming  type  fonts  designs?  Are  type 
fonts  distinguishable  from  screen 
displays  for  the  purposes  of  35  U.S.C. 
171? 

(d)  What  is  the  article  of  manufacture 
that  can  be  considered  ornamented  by 
icons,  screen  displays,  menus,  dialog 
boxes,  etc.,  and  how  can  these  articles 
be  illustrated  to  comply  with  37  CFR 
1.152? 

3.  What  protection  would  design 
patents  for  screen  displays  provide  that 
is  not  already  provided  by  copyright 
and  trademark  law? 

4.  Have  you  or  your  organization 
encountered  situations  where 
copyrights  or  trademarks  have  failed  to 
provide  adequate  protection  for  visual 
elements  of  software  that  could  have 
been  addressed  through  use  of  design 
patent  protection? 

5.  Are  images  displayed  on  a 
television  screen  legally  distinguishable 
from  the  same  image  displayed  on  a 
computer  monitor? 

6.  Does  a  description  in  a 
specification  indicating  how  a  displayed 
image  is  an  "integral  and  active 
component  in.the  operation  of  a 
programmed  computer  displaying  the 
design"  provide  a  workable  line 
between  statutory  and  non-statutory 
design  subject  matter? 

A  second  facet  of  the  discussion  of 
visual  elements  of  software  is  the 
significance  of  tfiose  elements  in 
evaluating  whether  a  software-related 
invention  is  deserving  of  utility  patent 
protection.  Specifically,  how  should 
visual  elements  of  a  software-related 
invention  be  evaluated,  in  the  context  of 
the  invention  as  a  whole,  during 
examination  and  for  judicial 
assessments  of  validity?  The  focus  of 
this  question  is  not  whether  the 
software-related  invention  should  be 
eligible  for  protection  under  the  utility 
patent  law  (for  discussion  of  this 
question,  see  topic  A,  above).  Rather,  it 
is  focused  on  the  significance  of  visual 
elements  of  software  in  determining 
whether  a  |>atentable  improvement  has 
been  made  to  a  previously  known 


process  or  article  of  manufacture.  To 
assist  this  discussion,  consider  each  of 
the  following  questions  in  the  context  of 
two  machines,  each  having  multiple 
hardware  components  and  one  software 
component  that  guides  the  operation  of 
the  machine.  The  only  difference 
between  the  two  machines  is  that  the 
"new"  machine  employs  different 
visual  display  elements  in  its  software 
component. 

7.  Should  the  "new"  machine  be 
considered  "novel"  in  view  of  the 
different  visual  elements  used  in  the 
software  component? 

8.  If  viewed  as  making  the  machine  as 
a  whole  "novel",  should  the  visual 
display  elements  of  the  "new"  machine 
justify  a  conclusion  that  the  product  as 
a  whole  could  be  non-obvious  to  a 
person  of  ordinary  skill? 

9.  If  you  answered  yes  to  questions  1 
or  2, 

(a)  Which  field  of  technology  should 
be  used  to  determine  the  ordinary  level 
of  skill  for  assessing  the  question  of 
obviousness  (e.g.,  software 
programming,  software  interface  design, 
field  of  technology  for  the  machine, 
other)? 

(b)  How  should  the  visual  display 
elements  be  evaluated  (e.g.,  ease  of  use. 
functions  they  provide  etc.)? 

(c)  What  aspects  of  the  visual  display 
should  be  compared  and/or  considered? 

III.  Guidelines  for  Oral  Testimony 

Individuals  wishing  to  testify  must 
adhere  to  the  following  guidelines: 

1.  Anyone  wishing  to  testify  at  the 
hearings  must  request  an  opportunity  to 
do  so  no  later  than  five  days  prior  to  the 
date  of  the  hearing  at  which  they  wish 
to  testify.  No  one  will  be  permitted  to 
testify  without  prior  approval. 

2.  Requests  to  testify  must  include  the 
speaker's  name,  affiliation  (if  atiy), 
phone  number,  fax  number  (if 
available),  mailing  address,  and  the 
questions  in  each  topic  that  the  speaker 
intends  to  address  in  his  or  her 
testimony. 

3.  Speakers  will  be  provided  between 
7  and  12  minutes  to  present  their 
remarks.  The  exact  time  allocated  per 
speaker  will  be  determined  after  the 
final  number  of  parties  testifying  has 
been  determined. 

4.  Speakers  must  provide  a  written 
copy  of  their  testimony  for  inclusion  in 
the  record  of  the  proceedings  no  later 
than  the  last  date  of  the  hearings  at 
which  they  are  testifying  (e.g..  either 
January  27  or  February  11. 1994). 

5.  Speakers  must  adhere  to  guidelines 
established  for  testimony.  These 
guidelines  will  be  provided  to  all 
speakers  no  later  than  two  days  prior  to 
the  date  of  the  hearings. 
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A  schedule  providing  approximate 
times  for  testimony  will  be  provided  to 
all  speakers  no  later  than  the  morning 
of  the  day  of  each  hearing.  Speakers  are 
advised  that  the  schedule  for  testimony 
will  be  subject  to  change  during  the 
course  of  the  hearings. 

IV.  Other  laformatioa 

For  information  regarding 
accommodations  in  ^e  San  Jose  area,  or 
for  information  regarding  the  San  Jose 
Convention  Center  facilities,  individuals 
can  contact  Joseph  R.  Hedges  of  the 
Office  of  Economic  Development  of  the 
City  of  San  Jose.  Mr.  Hedges  can  be 
reached  by  phone  at  (408)  277-5880;  by 
fax  at  (408)  277-3615.  or  by  mail 
addressed  to  50  West  San  Fernando 
Street,  suite  900,  San  Jose,  California 
95113. 

Dated:  December  14. 1993. 
Brace  A.  Ldmuui, 

Assistant  Secretary  of  Commerce  and 
Commissioner  of  PatenU  and  Trademarks. 
IFR  Doc  93-30905  Filed  12-l7-«3;  8:45  am) 
MUMQ  COM  Ml«-i»« 


COMMITTEE  FOR  THE 
MPLEMENTAT10N  OF  TEXTILE 
AGREEMENTS 

Adlustment  of  Import  Limits  for  CerQin 
Cotton  and  MarvMade  Fiber  Textile 
Products  Produced  or  Manutactured  in 
India 

December  14. 1993. 
AQENCY:  Committee  for  the 
Implementation  of  Textile  Asreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 


EFFECTIVE  DATE:  December  16. 1993. 
FOR  FUHTMER  INFOraiATION  CONTACT: 
Jennifer  Tallarico.  bitemational  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6705.  For  information  on 
embargoes  and  quota  re-openincs.  call 
(202)  482-3715. 

SUPPLEMSITARV  INFORMATION: 

Authonty:  Executive  Order  11651  of  March 
3. 1972,  as  amended:  wction  204  of  the 
Agriculture!  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  current  limit  for  Categories  335/ 
635  is  being  increased  by  application  of 
swing,  reducing  the  limit  for  Category 
313  to  account  for  the  increase.  Also. 


the  limit  for  Categories  334/634  within 
Group  n  is  being  increased  for  swing. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  5497^ 
published  on  November  23. 1992).  Mso 
see  57  FR  56328,  published  on 
November  27, 1992. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
D.  Michael  HiitcfamsM. 
Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

Cooimittee  (or  the  Implementation  of  Textile 
Agreements 

Decen.ber  14,  1993. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washinsnon.  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  20. 1992,  by  the 
Chairman,  Committee  for  the  implementation 
of  Textile  Agreamente.  That  directive 
concerns  imports  of  certain  cotton,  man- 
made  fiber,  silk  blend  and  other  vegeUble 
fiber  textile  products,  produced  or 
maauEactured  in  India  and  exported  during 
the  twelve-month  period  which  began  on 
January  1,  1993  and  extends  through 
December  31, 1993. 

Effective  on  December  16, 1993,  you  are 
directed  to  amend  further  the  directive  dated 
November  20. 1992  to  adjust  the  limits  for 
the  following  categories,  as  provided  under 
the  terms  of  the  current  bilateral  agreement 
between  the  Govermuente  of  the  United 
States  and  India: 


Category 


Levels  in  Group  I 
313  _...„ 


335/635  

Subtovei  in  Grmv  U 
334/634  ...„ 


A(^ted  twelve-month 
ymiti 


23,476,033  square  me- 
ters. 
471,196  dozea 

96,739  dozen. 


'  The  emNs  have  ml  been  adfusted  to  ac- 
count for  any  imports  exported  after  Decwriw 
31,  1992. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
the«e  actions  fall  within  the  foreign  afbin 
exception  to  the  rulemaking  provisions  of  5 
use  553(a)(1). 

Sincerely. 

D.  Michael  Hutchinson, . 

Acting  Chairman.  Committee  for  the 

Implementation  of  Textile  Apeements. 

[FR  Doc  93-30982  Filed  12-17-93;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Environmental  Assessment  for 
Reafignntent  Actions  at  Fort  George  Q. 
Meade,  MD 

AQBICY:  Army.  DOD. 

ACTKM:  Finding  of  no  significant 
impact. 


SUMMARY:  The  action  proposed  and 
analyzed  in  this  Environmental 
Assessment  (EA)  is  the  establishment  of 
the  Defense  Information  School 
(DDSIFOS)  at  Fort  Meade  by 
consolidating  the  realignment  of  the 
Defense  Information  School  from  the 
closure  of  Fort  Benjamin  Harrison, 
Indiana,  and  the  realignment  of  the 
Defense  Visual  Information  School 
(DVISCH)  from  the  closure  of  Lowry  Air 
Force  Base,  Colorado,  as  required  by  the 
Base  Qosure  and  Realignment  Act  of 
1990.  Public  Law  101-510.  The  action  ' 
also  includes  the  realignment  and 
consolidation  of  the  Defense 
Photography  School  (DPHSCH)  6t)ra 
Naval  Air  Station  Pensacola,  Florida. 
The  relocation  and  consolidation  of 
these  activities  to  Fort  Meade  mil 
realign  approximately  375  positions, 
primarily  military,  to  Fort  Meade.  In 
addition,  it  is  expected  that  the  average 
daily  student  population  of  the  DINFOS 
will  be  approximately  570  people.  The 
students  will  live  on  post  in  barracks 
while  attending  classes  at  the  DINFOS 
(Fort  Meede). 

The  Military  Services  and  the  Office 
of  the  Assistant  Secretary  of  Defense  for 
Public  AfiEairs  have  considered  the 
consolidation  of  the  various  media 
training  schools  from  each  of  the 
mihtary  services  into  one  facility  for 
many  years.  The  mandated  closure  of 
Fort  Benjamin  Harrison  and  Lowry  Air 
Force  Base  accelerated  the  study  of  the 
proposed  consolidation.  The  Assistant 
Secretary  of  Defense  for  Public  Affairs 
determined  that  the  DPHSCH  should  be 
included  in  the  consolidation  because  of 
its  similar  curriculum.  The  Deputy 
Secretary  of  Defense  concurred  with 
these  findings  and  directed 
consolidation  of  the  schools.  The 
Assistant  Secretary  also  determined  tiiat 
locating  the  new  DINFOS  near  the 
NaUonal  Capital  Region  (NCR)  will 
enhance  training  by  allowing  frequent 
reciprocal  visits  by  industry,  ^ 

Department  of  Defense  (DOD)  officials, 
students,  and  faculty. 

A  survey  of  potential  receiving 
military  installations  inside  and  outside 
the  NCR  was  conducted  by  the 
American  Forces  Information  Service 
(APIS)  to  find  a  location  for  the  new 
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DINFOS.  Site  visits  of  installations  in 
proximity  to  the  NCR  were  conducted, 
and  installations  were  ranked  by  a 
secondary  system  developed  by  DOD. 
The  AFIS  determined  from  its  review 
that  only  Fort  Meade  had  a  cost- 
effective  combination  of  existing 
barracks  and  dining  hall  facilities,  land 
available  for  new  construction,  and  a 
base  operating  system  capable  of 
supporting  a  232,000-square-foot 
(21,576-square-meter)  campus  facility 
with  an  average  daily  population  of  570 
students  and  375  instructors  and 
support  personnel. 

Four  site  layouts  (alternatives  A,  B,  C, 
and  D)  were  identified  for  the  new 
DINFOS  (Fort  Meade)  facilities. 
Alternative  A  is  the  DOD  preferred 
alternative.  All  the  alternatives  will 
require  a  combination  of  new 
construction  and  refitting  and 
rehabilitating  existing  barracks  and 
dining  hall  facilities  in  the  8600  areas  of 
the  installation.  Alternative  A  provides 
for  the  construction  of  a  new  232,000- 
square-foot  (21,576-square-meter) 
facility  in  the  8600  areas  of  Fort  Meade 
that  will  include  space  for  classrooms, 
laboratories,  and  training  equipment 
main^nance.  Under  Alternative  B,  a 
new  building  containing  approximately 
119,268  square  feet  (11,092  square 
meters)  of  space  would  be  constructed 
in  the  8600  area  and  combined  with 
110,732  square  feet  (10,298  square 
meters)  of  renovated  space  to 
accommodate  the  DINFOS.  Under 
Alternative  C,  rehabilitated  buildings 
will  provide  approximately  195,961 
square  feet  (18,224  square  meters)  of 
space,  and  new  construction  will  be 
limited  to  a  34,039-square-foot  (3.166- 
square-meter)  structure  in  the  8600  area. 
Under  Alternative  D,  new  construction 
will  occur  in  the  4200  area  (Garrison 
Headquarters)  and  provide  92,717 
square  feet  (8,623  square  meters)  of 
space.  Refitted  and  rehabilitated     • 
structures  will  provide  additional  space 
requirements. 

The  mandated  closure  of  Lowry  Air 
Force  Base  and  Fort  Benjamin  Harrison 
will  require  the  realignment  of  the 
DVISCH  and  the  DINFOS  to  Fort  Meade 
before  construction  and  renovation  is 
complete.  In  response,  two  interim 
alternatives  were  developed  to  provide 
classroom  and  laboratory  space.  Interim 
Alternative  A,  the  preferred  interim 
alternative,  provides  space  in 
relocatable  modular  facilities  deployed 
in  the  8400  area  of  the  installation. 
Interim  Alternative  B  would  provide 
lease  space  off  post  to  accommodate 
interim  training.  Under  either 
alternative,  DINFOS  billeting  and  dining 
will  occur  on  Fort  Meade. 


Establishment  of  the  DINFOS  (Fort 
Meade)  is  not  expected  to  have  any 
signiHcant  impacts  on  the  existing 
environmental  or  socioeconomic 
resources.  Furthermore,  the  realignment 
of  the  DFHSCH  from  the  NAS  is  not 
expected  to  have  significant 
environmental  or  socioeconomic 
impacts  on  that  installation. 

The  natural  environment  at  the 
proposed  sites  is  developed  and  has 
been  previously  disturbed.  No 
floodplains,  wetlands,  or  threatened  and 
endangered  species  occur  on  the 
alternative  sites.  ' 

Renovation  or  demolition  and  new 
construction  will  occur  under  each  of 
the  alternatives.  Consultation  will 
occur,  as  required,  during  the  design, 
demolition,  and  construction  stages  of 
the  project  to  ensure  compliance  with 
all  federal,  state,  and  local  regulations 
and  guidelines.  Potential  impacts  to 
surface  water  quality  during 
construction  and  operations  will  be 
mitigated  by  the  use  of  best  management 
practices  and  full  compliance  with 
Maryland  State  regulations  governing 
stormwater  management  and  soil 
erosion  control. 

Impacts  to  the  installation 
infrastructure  will  be  mitigated  by 
operating  silver  recovery  units  to 
remove  silver  from  waste  photo- 
developer  solutions  and  by  minimizing 
the  use  of  secondary  roadways  to  meet 
transportation  requirements.  Asbestos 
and  lead-based  paint,  potentially 
present  in  structures  scheduled  for 
demolition  or  renovation,  will  be  tested 
and  removed,  when  necessary,  in 
accordance  with  AR  200-1  and  all 
applicable  federal  and  Maryland  State 
regulations. 

Archeologicpl  and  architectural 
surveys  have  been  completed  for 
Alternatives  A  and  B  and  the  State 
Historic  Preservation  Officer  (SHPO)  has 
concurred  with  the  Army's 
determination  of  no  effect  on  historic 
properties.  An  archeological  and 
architectural  survey  of  the  Interim 
Alternative  A  site  has  been  completed. 
The  Army's  determination  of  no  effect 
on  historic  properties  for  the  interim 
site  will  be  coordinated  with  the  SHPO. 
Surveys  of  the  alternative  C  and  D  sites 
will  be  completed,  if  those  alternatives 
are  selected.  All  renovations  and  new 
construction  under  Alternatives  C  and  D 
that  could  affect  historic  properties  will 
be  coordinated  and,  if  necessary, 
mitigated  in  consultation  with  the 
SHPO  and  the  Advisory  Council  on 
Historic  Preservation  (ACHP)  under  the 
provisions  of  section  106  of  the  National 
Historic  Preservation  Act.  The  Army 
will  not  undertake  any  new 
construction  or  renovation  that  could 


affect  historic  properties  until  the 
actions  necessary  to  inventory,  assess, 
and  take  into  account  the  effects  on 
historic  properties  have  been 
completed,  consistent  with  the 
provisions  of  the  1992  Programmatic 
Agreement  (PA)  between  the  Army  and 
the  ACHP  and  the  National  Conference 
of  SHPOs,  concerning  BRAC  actions. 
The  proposed  establishment  of  the 
Defense  Information  School  at  Fort 
Meade  does  not  constitute  a  major 
federal  action  significantly  affecting  the 
human  environment.  Because  no 
significant  adverse  impacts  are  expected 
from  the  consolidation  and 
establishment  of  the  DINFOS  at  Fort 
Meade,  an  Environmental  Impact 
Statement  will  not  be  prepared. 
DATES:  Comments  must  be  received  on 
or  before  January  19, 1994. 
ADDRESSES:  Persons  wishing  to 
comment  may  obtain  a  copy  of  the  EA 
or  inquire  into  this  FNSI  by  writing  to 
the  U.S.  Army  Corps  of  Engineers, 
ATTN:  Mr.  Jack  Butler,  Planning 
Division,  P.O.  Box  1715,  Bahimore, 
Maryland  21203-1715. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  regarding  this  FNSI  may  be 
directed  to  the  U.S.  Army  Corps  of 
Engineers,  ATTN:  Mr.  Jack  Butler,  at 
(410)  962-4937. 

Dated:  December  13. 1993. 

Lewis  D.  Walker, 

Deputy  Assistant  Secretary  of  the  Army 
lEnvironment,  Safety  &  Occupational  Health), 
OASA  (ILfrE). 

|FR  Doc.  93-30960  Filed  12-17-93;  8:45  ami 
BIUJNO  COOC  3710-0«-M 


DEPARTMENT  OF  ENERGY 

Federal  Enegry  Regulatory 
Commission 

[Docket  No.  ER94-222-000,  et  at.] 

PaclfiCorp.  et  al.;  Electric  Rate,  Small 
Power  Production,  and  Interlocking 
Directorate  Filings 

December  14, 1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  FacifiCorp 

(Docket  No.  ER94-222-0001 

Take  notice  that  FacifiCorp  on 
December  8, 1993,  tendered  for  filing  in 
accordance  with  18  CFR  part  35  of  the 
Commission's  Rules  and  Regulations, 
Amendment  No.  1.  dated  August  29, 
1993,  to  the  July  9. 1976  Agreement 
(Agreement)  between  FacifiCorp  and  Big 
Horn  Rural  Electric  Company  (Big 
Horn).  FacifiCorp  Rate  Schedule  FERC 
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No.  128.  The  Amendment  eliminates 
backup  and  emergency  transmission 
services  PadfiCorp  provides  to  Big  Horn 
under  the  Agreement. 

FacifiCorp  requests  that  the  rate 
schedule  be  canceled  as  PadfiCorp  no 
longer  provides  transmission  services 
under  the  Agreement  as  amended,  or  if 
the  Commission  determines  that  the 
Agreement  as  amended  remains 
jurisdictional,  that  a  waiver  of  prior 
notice  be  granted  and  that  an  effactive 
date  of  January  1,  1994,  be  assigned  to 
the  Amendment.  This  date  is  the  date 
backup  and  emergency  services 
terminate. 

Copies  of  this  filing  were  supplied  to 
Big  Horn  and  the  Public  Service 
Commission  of  Wyoming  and  the  Public 
Utility  Commission  of  Otegon. 

Comment  date:  December  28. 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  El  Paso  Electric  Company 

(Dcxlet  No.  ER94-2 13-000] 

Take  notice  that  on  December  6, 1993, 
El  Paso  Electric  Company  filed 
Interchange  Agreements  with  the  Cities 
of  Azusa,  Banning.  Colton  and  Vemon, 
California,  respectively.  El  Paso  requests 
waiver  of  the  Commission's  notice 
requirement  in  accordance  with  the 
amnesty  order  issued  July  30. 1993,  in 
Docket  No.  PL93-2-002.  so  that  the      . 
Agreements  may  become  effective 
retroactively  as  of  their  respective  dates 
of  execution.  No  service  has  been 
provided  under  any  of  the  agreements. 

Comment  date:  December  28. 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  WestPlains  Enei:gy,  a  Division  of 
UtiliCorp  United,  Inc. 

iDockef  No».  ER94-10&-O00  and  ER94-127- 
000] 

(Not  Consolidated) 

Take  notice  that  on  December  3, 1993, 
WestPlains  Energy,  a  division  of 
UtiliCorp  United,  Inc.  (WestPlains) 
supplemented  its  November  1, 1993, 
filing  in  Docket  No.  ER94-106  and  its 
November  5, 1993,  filing  in  Docket  No. 
ER94-127  by  providing  the  1992 
Supplement  to  UtiliCorp  United  Inc.'s 
FERC  Form  1  filed  with  the  State 
Corporation  Commission  of  Kansas  in 
response  to  informal  requests  by 
Commission  Staff  for  additional  cost 
support  in  these  dockets. 

A  copy  of  the  filing  was  served  on 
cities  of  Russell.  Cimarron,  Holyrood 
and  Montezuma  Kansas  and  the  State 
Corporation  Commission  of  Kansas. 

Comment  date:  December  28, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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4.  PadfiCorp 

(Docket  Na  ER94-95-000| 

Take  notice  that  on  December  10. 
1993.  FacifiCorp  tendered  for  filing  an 
amendment  to  its  original  filing  filed  in 
the  above-referenced  docket  on 
November  1. 1993. 

Comment  date.  December  29. 1993,  in 
accordance  with  Standard  Paragraph  t 
at  the  end  of  this  notice. 

5.  Central  Maine  Power  Company 

[Docket  No.  ER93-704-002] 

Take  notice  that  on  December  6, 1993. 
Central  Maine  Power  Company  tendered 
for  filing  its  compliance  filing  pursuant 
to  the  Commission's  order  issued  on 
November  4, 1993.  in  the  above- 
referenced  docket. 

Comment  date:  December  29.  1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Southwestern  Electric  Power 
Company;  Public  Service  Companyof 
Oklahoma 

(Docket  No.  ER93-g38-001| 

Take  notice  that  on  December  2, 1993. 
Southwestern  Electric  Power  Company 
and  Public  Service  Company  of 
Oklahoma  (Companies)  submitted  for 
filing  a  revised  Firm  Transmission  Tariff 
and  a  revised  Coordination 
Transmission  Service  Tariff  in 
compliance  with  the  Commission's 
November  8, 1993.  Order  in  the  above- 
referenced  proceeding. 

The  proposed  Tariffs  set  forth  the 
rates,  terms  and  conditions  at  which  the 
Companies  will  provide  certain 
transmission  services  for  Electric 
Utilities  (as  that  term  is  defined  in  the 
Tariffs). 

Copies  of  the  filing  have  been  served 
upon  parties  to  the  proceeding  and  the 
Arkansas  Public  Service  Commission, 
the  Louisiana  Public  Service 
Commission,  the  Oklahoma  Corporation 
Commission,  and  the  Public  Utility 
Commission  of  Texas. 

Comment  date.  December  29, 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Niagara  Mohawk  Power  Corporation 

[Docket  No.  ER94-1 59-000] 

Take  notice  that  on  November  30. 
1993,  Niagara  Mohawk  Power 
Corporation  (Niagara  Mohawk)  tendered 
for  filing  a  proposed  change  to  Niagara 
Mohawk  Rate  Schedule  No.  172,  an 
agreement  between  Niagara  Mohawk 
and  Lockport  Energy  Associates.  L.P. 
(Lockport). 

Rate  Schedule  No.  172  provides  for 
the  wheeling  of  certain  loads  by  Niagara 
Mohawk  to  New  York  State  Electric  and 
Gas  Corporation  generated  by  the 


Lockport.  The  (noposed  change  revises 
the  contract  demand  for  the  wheeling  of 
power  and  energy  by  Niagara  Mohawk. 
Niagara  Mohawk  proposes  an  effective 
date  of  October  1. 1993.  In  support 
thereof.  Niagara  Mohawk  states  that 
Lockport  has  consented  to  this  proposed 
effective  date. 

Copies  of  this  filing  were  served  upon 
the  Public  Service  Commission  of  New 
York  and  CU  Ener^  Lockport  G.P.  Inc 

Comment  date.  December  28. 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  ead  of  this  notice. 

8.  Western  Resources,  Inc. 

[Docket  Na  ER94-12S-000) 

Take  notice  that  on  November  26, 
1993,  Western  Resources,  Inc  tendered 
for  filing  an  amendment  to  its  November 
4, 1993.  filing  in  the  above-referenced 
docket 

Comment  date:  Decemuer  29, 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  New  York  State  Electric  &  Gas 
Corporation 

[Docket  No.  ER94-21&-000] 

Take  notice  that  on  December  7. 1993. 
New  York  State  Electric  k  Gas 
Corporation  (NYSEG)  tendered  for  filing 
pursuant  to  §  35.12  of  the  Federal 
Energy  Regulatory  Commission's 
Regulations.  18  CFR  35.12  (1993),  as  an 
Initial  Rate  Schedule,  an  agreement  with 
the  Municipal  Board  of  the  Village  of 
Bath  (the  Village).  Pursuant  to  this 
Agreement.  NYSEG  agreed  to  construct, 
operate,  maintain,  repair  and  modify 
certain  tap  facilities  to  fadlitate 
transmission  service  to  the  Village's 
Fairview  Drive  Substation. 

NYSEG  requests  an  effective  date  of 
December  1, 1977,  and,  therefore, 
requests  waiver  of  the  Commission's 
notice  requirements  for  good  cause 
shown. 

NYSEG  states  that  a  copy  of  this  filing 
has  been  served  by  mail  upon  the 
Village  and  upon  the  Public  Service 
Commission  of  the  State  of  New  York. 

Comment  date:  December  28. 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Commonwealth  Electric  Company 

[Docket  No.  ER94-21 7-000] 

Take  notice  that  on  December  7, 1993, 
Commonwealth  Electric  Company 
(Commonwealth)  tendered  for  filing, 
pursuant  to  §35.12  of  the  Commission's 
Regulations,  a  System  Power  Sale      ^ 
agreement  governing  the  sale  by 
Commonwealth  of  System  Power  (as 
defined  therein)  to  Chicopee  Municipal 
Lighting  Plant  (Chicopee). 

By  the  provisions  ot  this  agreement. 
Commonwealth  proposes  to  sell  to 
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Chicopee  electric  power  upon  terms  and 
conditions  and  in  amounts  mutually 
acceptable  to  both  parties.  Pursuant  to 
the  provision  of  §  35.3  of  the 
Commission's  regulations, 
Ojmmonwealth  submits  this  agreement 
more  than  60  days  but  not  less  than  120 
days  before  it  becomes  effective. 
Commonwealth  requests  that  the 
tendered  agreement  become  effective  as 
proposed  on  February  4, 1994. 

A  copy  of  this  filing  has  been  served 
upon  Chicopee  and  upon  the 
Massachusetts  Department  of  Public 
Utilities. 

Comment  date:  December  28, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Western  Resources,  Inc. 

(Docket  No.  ER94-219-000I 

Take  notice  that  on  December  7, 1993, 
Western  Resources,  Inc.  (WRl)  tendered 
for  filing  a  letter  from  the  Executive 
Committee  of  the  Western  Systems 
Power  Pool  (WSPP)  approving  WRI's 
application  for  membership  in  the 
WSPP.  WRI  requests  it  be  permitted  to 
become  a  member  of  the  WSPP.  In  order 
to  receive  the  benefits  of  pool 
membership,  WRI  requests  waiver  of  the 
Commission's  prior  notice  requirement 
to  allow  its  WSPP  membership  to 
become  effective  as  soon  as  possible,  but 
in  no  event  later  than  60  days  from  this 
filing. 

Copies  of  the  filing  were  served  on 
WSPP  and  the  Kansas  Corporation 
Commission. 

Comment  date:  December  28, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Consumers  Power  Company 

(Docket  No.  ER94-2 12-000] 

Take  notice  that  on  December  6, 1993, 
Consumers  Power  Company 
(Consumers)  tendered  for  filing  a 
Service  Agreement  with  the  Michigan 
Public  Power  Agency  (MPPA)  and 
Wolverine  Power  Supply  Cooperative, 
Inc.  (Wolverine)  pursuant  to  Consumers' 
Open  Access  Transmission  Service 
Tariff.  The  filed  Service  Agreement 
extends  the  availability  of  transmission 
service  to  MPPA  and  Wolverine  in  order 
to  facilitate  operation  of  the  Municipal 
Cooperative  Coordinated  Pool.  A  copy 
of  the  filing  was  served  on  the  Michigan 
Public  Service  Commission. 

Comment  date:  December  28, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Puget  Sound  Power  &  Light 
Company 

(Docket  No.  ER94-198-O00] 

Take  notice  that  on  November  30, 
1993,  Puget  Sound  Power  &  Light 


Company  (Piiget)  tendered  for  filing  an 
initial  rate  schedule  between  the  United 
States  of  America  Department  of  Energy 
acting  by  and  through  the  Bonneville 
Power  Administration  (Bonneville)  and 
Puget,  executed  January  31, 1964  (the 
Agreement).  A  copy  of  the  filing  was 
served  upon  Bonneville. 

Puget  states  that  the  Agreement 
relates  to  Bonneville's  provision  of 
transmission  services  to  Puget.  The 
Agreement  also  provides  for  Puget  to 
make  available  to  Bormeville  an 
additional  amount  of  electric  energy, 
apparently  to  account  for  tran^ission 
losses. 

Comment  date:  December  28, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Puget  Sound  Povrer  &  Light 
Company 

(Docket  No.  ER94-199-000) 

Take  notice  that  on  November  30, 
1993,  Puget  Sound  Power  &  Light 
Company  (Puget)  tendered  for  filing  an 
initial  rate  schedule  between  the  United 
States  of  America  Department  of  Energy 
acting  by  and  through  the  Bonneville 
Power  Administration  (Bonneville)  and 
Puget,  executed  January  24, 1966  (the 
Agreement).  A  copy  of  the  filing  was 
served  upon  Bonneville. 

Puget  states  that  the  Agreement 
relates  to  Bonneville's  provision  of 
transmission  services  to  Puget.  The 
Agreement  also  provides  for  Puget  to 
make  available  to  Bonneville  an 
additional  amount  of  electric  energy, 
apparently  to  account  for  transmission 
losses. 

Comment  date:  December  28, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  t 

15.  Pennsylvania  Power  &  Light 
Company 

(Docket  No.  ER94-204-0001 

Take  notice  that  Pennsylvania  Power 
&  Light  Company  (PP&L)  on  November 
30, 1993,  tendered  for  filing  the  First 
Supplement  to  the  Agreement  between 
Pennsylvania  Power  &  Light  Company 
and  Public  Service  Electric  and  Gas 
(PSE&G)  for  Import  Capability 
Transactions  (Agreement)  dated  April 
24, 1992.  PF&L  and  PSE&G  each  have 
available  for  sale  from  time  to  time  up 
to  100%  of  their  respective  shares  of  the 
capability  of  the  PJM  Interconnection  to 
import  energy  from  west  of  PJM.  The 
Agreement  sets  forth  the  terms  and 
conditions  under  which  PP&L  sells 
import  capability  to  PSE&G  and  PSE&G 
sells  import  capability  to  PP&L.  The 
First  Supplement  proposes  procedural 
changes  to  the  methods  for  determining 
the  actual  amount  of  import  capability 


provided  by  the  selling  party.  The  First 
Supplement  does  not  change  the  rates 
for  selling  import  capability,  or  the 
amounts  of  import  capability  that  may 
be  sold. 

PP&L  requests  an  effective  date  of 
January  29, 1994.  PP&L  is  not  requesting 
any  notice  period  waivers. 

PP&L  states  that  a  copy  of  its  filing 
was  served  on  PSE&G,  the  Pennsylvania 
Public  Utility  Commission  and  the  New 
Jersey  Board  of  Regulatory 
Commissioners. 

Comment  date:  December  28, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  PacifiCorp 

(Docket  No.  ER94-50-000I 

Take  notice  that  PacifiCorp,  on 
December  7, 1993,  tendered  for  filing  in 
accordance  with  18  CFR  part  35  of  the 
Commission's  Rules  and  Regulations,  an 
amendment  to  its  filing  in  the  above- 
referenced  docket. 

PacifiCorp  renews  its  request  that  the 
Commission  accept  the  filing  effective 
December  31, 1993. 

Copies  of  this  amended  filing  were 
supplied  to  Pacific  Gas  and  Electric 
Company,  Southern  California  Edison 
Company,  the  Public  Utility 
Commission  of  Oregon,  the  Utah  Public 
Service  Commission  and  the  Public 
Utilities  Commission  of  the  State  of 
California. 

Comment  date:  December  28, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Puget  Sound  Power  &  Light 
Company 

(Docket  No.  ER94-1 97-000] 

Take  notice  that  on  November  30, 
1993,  Puget  Sound  Power  &  Light 
Company  (Puget)  tendered  for  filing  an 
initial  rate  schedule  between  the  United 
States  of  America  Department  of  Energy 
acting  by  and  through  the  Bonneville 
Power  Administration  (Bonneville)  and 
Puget.  executed  December  30, 1987  (the 
Agreement).  A  copy  of  the  filing  was 
served  upon  Bonneville. 

Puget  states  that  the  Agreement 
relates  to  Bonneville's  provision  of 
transmission  services  to  Puget  and 
Puget's  provision  to  Bonneville  of  an 
amount  of  electric  energy  to  account  for 
transmission  losses. 

Comment  date:  December  28, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Puget  Sound  Power  &  Light 
Company 

(Docket  No.  ER94-203-000) 

Take  notice  that  on  November  30, 
1993,  Puget  Sound  Power  &  Light 
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Company  (Puget)  tendered  for  filing  an 
initial  rate  schedule  between  the  United 
States  of  America  Department  of  Energy 
acting  by  and  through  the  Bonneville 
Power  Administration  (Bonneville)  and 
Puget,  executed  December  30, 1987  (the 
Agreement).  A  copy  of  the  filing  was 
served  upon  Bonneville. 

Puget  states  that  the  Agreement 
relates  to  Bonneville's  provision  of 
transmission  services  to  Puget  and 
Puget's  provision  to  Bonneville  of  an 
amount  of  electric  energy  to  account  for 
transmission  losses. 

Comment  date:  December  28. 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Puget  Sound  Power  &  Light 
Company 

(Docket  No.  ER94-202-000J 

Take  notice  that  on  November  30. 
1993,  Puget  Sound  Power  &  Light 
Company  (Puget)  tendered  for  filing  an 
initial  rate  schedule  between  the  United 
States  of  America  Department  of  Energy 
acting  by  and  through  the  Bonneville 
Power  Administration  (Bonneville)  and 
Puget,  executed  April  17, 1981  (the 
Agreement).  A  copy  of  the  filing  was 
served  upon  Bonneville. 

Puget  states  that  the  Agreement 
relates  to  Bonneville's  provision  of 
transmission  services  to  Puget  and 
Puget's  provision  to  Bonneville  of  an    ' 
amount  of  electric  energy  to  account  for 
transmission  losses. 

Comment  date:  December  28, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Puget  Sound  Power  &  Light 

Company 

(Docket  No.  ER94-201-000] 

Take  notice  that  on  November  30. 
1993.  Puget  Sound  Power  &  Light 
Company  (Puget)  tendered  for  filing  an 
initial  rate  schedule  between  the  United 
States  of  America  Department  of  Energy 
acting  by  and  through  the  Bonneville 
Power  Administration  (Bonneville), 
Public  Utility  District  No.  2  of  Grant 
County.  Washington  (District)  and 
Puget,  executed  June  30, 1959  (the 
Agreement).  A  copy  of  the  filing  was 
served  upon  Bonneville  and  District. 

Puget  states  that  the  Agreement 
relates  to  Bonneville's  provision  of 
transmission  services  from  District  to 
Puget.  The  Agreement  also  provides  that 
the  amounts  of  energy  to  be  delivered  by 
Bonneville  to  Puget  are  to  be  the 
amounts  deemed  to  be  made  available  to 
Bonneville  by  the  District,  adjusted  for 
losses  incurred  by  Bonneville  between 
its  point  of  interconnection  with  District 
and  its  point  or  points  of  delivery  to 
Puget. 
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Comment  date:  December  28. 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commissi*!, 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  wrill  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b€K:ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  93-30946  Filed  12-17-93;  8:45  am] 
BH.UNG  cooe  STir-OI-P 


Federal  Energy  Regulatory 
Commission 

[Project  Na  2188] 

Montana  Power  Co.;  Intention  To 
Prepare  an  Environmental  Impact 
Statement  and  Conduct  Public 
Scoping  Meetings 

December  13,  1993. 

The  Federal  Energy  Regulatory 
Commission  (Commission)  has  received 
an  application  for  a  new  license 
(relicense)  for  the  Missouri-Madison 
Hydroeleciric  Project  (Project  No.  2188) 
operated  by  the  Montana  Power 
Company.  The  project,  which  is  located 
on  the  Missouri  and  Madison  Rivers, 
consists  of  nine  developments  located 
between  West  Yellowstone  and  Great 
Falls,  Montana. 

On  reviewing  the  application, 
supplemental  filings,  and  intervener 
submittals,  the  Commission  staff  has 
concluded  that  issuing  a  new  license  for 
the  Missouri-Madison  Project  would 
constitute  a  major  federal  action  that 
could  significantly  affect  the  quality  of 
the  human  environment.  Pursuant  to  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  and  the  Commission's 
regulations,  the  staff  will  prepare  an 
environmental  impact  statement  (EIS) 
that  will  describe  and  evaluate  the 
probable  impacts  of  Montana  Power's 
proposal  and  alternatives. 


One  element  of  the  EIS  process  is 
scoping.  Scoping  activities  are  initiated 
early  to: 

•  Identify  reasonable  alternative 
operational  procedures  and 
environmental  enhancement  measures 
that  should  be  evaluated  in  the  EIS; 

•  Identify  significant  environmental 
issues  related  to  the  proposed  operation 
of  the  project; 

•  Determine  the  depth  of  analysis  for 
issues  that  will  be  addressed  in  the  EIS: 
and 

•  Identify  resource  issues  that  are  of 
lesser  importance  and,  consequently,  do 
not  require  detailed  analysis  in  the  EIS. 

Scoping  Meetings 

Commission  staff  will  conduct  four 
scoping  meetings.  Three  evening 
scoping  meetings  will  be  primarily  for 
public  input,  while  a  daytime  meeting 
will  focus  on  resource  agency  and  non- 
governmental organization  (NGO) 
concerns.  All  interested  individuals, 
organizations,  and  agencies  are  invited 
to  attend  one  or  more  of  the  meetings  to 
assist  the  staff  in  identifying  the  scope 
of  environmental  issues  that  should  be 
analyzed  in  the  EIS.  The  times  and 
locations  of  the  evening  scoping 
meetings  are  as  follows: 

Tuesday,  January  18,  1994:  7  p.m.  in 
the  Missouri  Room  of  the  Great  Falls 
Qvic  Center.  Great  Falls,  Montana. 

Wednesday,  January  19, 1994:  7  p.m. 
in  the  Judicial  Room  of  the  Best  Western 
Colonial  Inn.  Helena.  Montana. 

Thursday.  January  20. 1994:  7  p.m.  in 
the  Ennis  High  School  Library.  Ennis. 
Montana. 

The  staff  will  also  hold  a  scoping 
meeting  oriented  toward  resource 
agencies  and  NGOs  on  Wednesday. 
January  19. 1994,  frt)m  1  to  3  p.m.  in  the 
Judicial  Room  of  the  Best  Western 
Colonial  Irm.  Helena.  Montana. 

Procedures 

The  scoping  meetings  will  be 
recorded  by  a  stenographer  and  the 
notes  will  become  part  of  the  formal 
record  of  the  Commission  proceedings 
on  the  Missouri-Madison  Hydroelectric 
Project.  Before  the  meeting  starts, 
individuals  who  intend  to  make 
statements  during  the  meeting  will  be 
asked  to  sign  in  to  clearly  identify 
themselves  for  the  record. 

Concerned  parties  are  encouraged  to 
offer  us  verbal  guidance  during  public 
meetings.  Speaking  time  allowed  for 
individuals  will  be  determined  befor^ 
each  meeting,  based  on  the  number  of 
persons  wishing  to  speak  and  the 
approximate  amount  of  time  available 
for  the  session,  but  all  speakers  will  be 
provided  at  least  five  minutes  to  present 
their  views. 
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People  choosing  not  to  speak  but 
wishing  to  express  an  opinion,  as  well 
as  speakers  unable  to  summarize  their 
positions  within  their  allotted  time,  may 
submit  written  statements  at  the 
meetings  for  inclusion  in  the  public 
record. 

Written  scoping  comments  may  also 
be  filed  with  the  Secretary.  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE,  Washington. 
DC  20426.  until  February  21. 1994.  All 
filings  should  contain  an  original  and  8 
copies.  Failure  to  file  an  original  and  8 
copies  may  result  in  appropriate  staff 
not  receiving  the  benefit  of  your 
comments  in  a  timely  manner.  See  18 
CFR  4.34(h). 

All  correspondence  should  clearly 
show  the  following  caption  on  the  first 
page:  Missouri-Madison  Hydroelectric 
Project  FERC  Project  No.  2188, 
Montana. 

All  those  attending  scoping  meetings 
are  urged  to  refrain  from  making  any 
communication  concerning  the  merits  of 
the  application  to  any  member  of  the 
Commission  staff  or  the  Commission's 
contractor  outside  of  the  established 
process  for  developing  the  record  as 
stated  above.  Any  such  communications 
wilj  be  entered  by  staff  into  the  record 
of  the  proceeding. 

Further,  interested  persons  are 
reminded  of  the  Commission's  Rules  of 
Practice  and  Procedure,  requiring 
parties  or  interceders  (as  defined  in  18 
CFR  385.2010)  filing  documents  with 
the  Commission  to  serve  a  copy  of  the 
document  on  each  person  whose  name 
is  on  the  official  service  list  for  this 
proceeding.  See  18  CFR  4.34(b). 

Objectives 

At  the  scoping  meetings,  the  staff  will: 

•  Summarize  the  environmental 
issues  tentatively  identified  for  analysis 
in  the  EIS; 

•  Identify  resource  issues  that  are  of 
lesser  importance  and,  therefore,  do  not 
require  detailed  analysis: 

•  Solicit  bom  the  meeting 
participants  all  available  information, 
especially  Quantifiable  data,  concerning 
significant  local  resources;  and 

•  Encourage  statements  &t)m  experts 
and  the  public  on  issues  that  should  be 
analyzed  in  the  EIS. 


Project  The  types  of  information  sought 
include  the  following: 

•  Data,  reports,  and  resource  plans 
that  characterize  the  baseline  physical, 
biological,  or  social  environments  in  the 
project's  vicinity. 

•  Information  and  data  that  helps 
staff  identify  or  evaluate  significant 
environmental  issues. 

Scoping  information  and  associated 
comments  should  be  submitted  to  the 
Commission  no  later  than  February  21, 
1994. 

Written  comments  should  be 
provided  at  the  scoping  meetings  or 
mailed  to  the  Commission, 'as  follows: 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE..  Washington,  DC  20426. 

All  filings  sent  to  the  Secretary  of  the 
Commission  should  contain  an  original 
and  8  copies.  Failure  to  file  an  original 
and  8  copies  may  result  in  appropriate 
staff  not  receiving  the  benefit  of  your 
comments  in  a  timely  manner.  See  18 
CFR  4.34(h). 

All  correspondence  should  clearly 
show  the  following  caption  on  the  first 
page:  Missouri-Madison  Hydroelectric 
Project  FERC  Project  No.  2188, 
Montana. 

Interveners  and  interceders  (as 
defined  in  18  CFR  385.2010)  who  file 
documents  with  the  Commission  are 
reminded  of  the  Commission's  Rules  of 
Practice  and  Procedure  requiring  them 
to  serve  a  copy  of  all  docimients  filed 
with  the  Commission  on  each  person 
whose  name  is  listed  on  the  official 
service  list  for  this  proceeding.  See  18 
CFR  4.34(b). 

For  further  information,  please 
contact  John  McEachem  at  (202)  219- 
3056. 

Loia  D.  CuheU. 
Secretary. 

IFR  Doc  93-30918  Filed  12-17-93;  8:45  am) 
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Infbnnation  Requested 

Federal  and  state  resource  agencies, 
local  government  officials,  interested 
groups,  area  residents,  and  concerned 
individuals  are  requested  to  provide  any 
information  they  believe  willassist  the 
Commission  staff  to  analyze  the 
environmental  impacts  associated  with 
relicensing  the  Missouri-Madison 


[Docket  Not.  ES94-7-000,  ES94-7-001. 
ES94-7-002  and  ES94-7-003] 

GenesM  Power  Station  Limited 
Partnership;  Issuance  of  Commission 
Letter  Order  and  Comment  Period 

December  14. 1993. 

Take  notice  that  on  December  13. 
1993,  the  Chief  Accountant,  pursuant  to 
delegated  authority,  issued  a  Letter 
Order  to  Genesee  Power  Station  Limited 
Partnership  (Genesee)  conditionally 
granting  blanket  approval  under  18  CFR 
Part  34  of  all  future  issuances  of 
securities  and  assumptions  of  liabilities 
by  Genesee.  . 

The  December  13, 1993,  Letter  Order 
in  ordering  paragraphs  (C)(1).  (C)(2)  and 
(C)(3),  reads  as  follows: 


(C)(1)  Within  30  days  of  tiie  date  of  this 
letter  order,  any  person  desiring  to  be  heard 
or  to  protest  this  blanket  approval  of  the 
issuances  of  securities  or  assumptions  of 
liabilities  by  Genesee  should  file  a  motion  to 
intervene  or  protest  with  the  Federal  Energy 
Regulatory  Commission.  825  North  Capitol 
Street.  NE..  Washington.  DC  20426.  in 
accordance  with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214). 

(C)(2)  Absent  a  request  for  hearing  within 
the  period  set  forth  above,  Genesee  is 
authorized  to  issue  securities  and  assume 
obligations  or  liabilities  as  guarantor, 
endorser,  surety,  or  otherwise  in  respect  of 
any  security  of  another  person;  provided  that 
such  issue  or  assumption  is  for  some  lawful 
object  within  the  corporate  purposes  of  the 
applicant,  and  compatible  with  the  public 
interest,  and  is  reasonably  necessary  or 
appropriate  for  such  purposes. 

(C)(3)  The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither  public 
nor  private  interests  will  be  adversely 
affected  by  continued  Commission  approval 
of  Genesee's  issuances  of  securities  or 
assumption  of  liabilities. 

Notice  is  hereby  given  that  the 
deadline  for  filing  a  motion  to  intervene 
or  protest,  as  set  forth  above,  is  January 
12.  1994. 

Copies  of  the  full  text  of  the  Letter 
Order  are  available  from  the 
Commission's  Public  Reference  Branch, 
room  3308,  941  North  Capitol  Street, 
NE.,  Washington,  DC  20426. 
Lois  D.  CasheU. 
Secretary. 

IFR  Doc.  93-30920  Filed  12-17-93;  8:45  am) 
aN.uNO  cooc  STir-oi-p 


[Docltet  No.  ER93-451-000] 

Montenay  Montgomery  Limited 
Partnership;  Issuance  of  Order 

December  14. 1993. 

On  September  14. 1993.  and 
November  5, 1993,  Montenay 
Montgomery  Limited  Partnership 
(MMLP)  submitted  for  filing  with  the 
Commission  a  power  sales  agreement 
with  Philadelphia  Electric  Company. 
MMLP  also  requested  waiver  of  various 
Commission  regulations.  In  particular, 
MMLP  also  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  part  34  of  all  hiture 
issuances  of  securities  and  assumptions 
of  liability  bv  MMLP. 

On  December  10, 1993,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Applications.  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  18 
CFR  part  34.  subject  to  the  following. 

Within  thirty  days  of  the  date  of  this 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
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liabiUty  by  MMLP  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385  211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period.  MMLP  is  authorized  to 
issue  securities  and  assume  obligations 
or  liabilities  as  a  guarantor,  indorser. 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  end 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  shovdng  that  neither 
public  or  private  interests  will  be 
adversely  affected  by  continued 
approval  of  MMLP's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  Januarv 
10, 1994.  ' 

Copies  of  the  full  text  of  the  order  are 
available  from  the  Commission's  Public 
Refsrence  Branch,  room  3308,  941  North 
.  Capitol  Street,  NE.,  Washington.  DC 
20426. 

UisD.CasbeU. 

Secretary. 

[PR  Doc.  93-30919  Filed  12-17-93;  8:45  ami 

■UMQ  COOC  tnr-ei-^ 


66359 


ENVIRONMENTAL  PROTECTION 
AGENCY 

lFW.-4815-«] 

Public  Water  Supervision  Program: 
Program  Revision  for  the 
Commonwealth  of  Massachusetts 

AQEMCY:  U.S.  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


Therefore,  EPA  has  tentatively  decided 
to  approve  these  State  program 
revisions.  All  interested  parties  are 
invited  to  request  a  public  hearing.  A 
request  for  a  public  hearing  must  be 
submitted  by  January  19. 1994.  to  the 
Regional  Administrator  at  the  address 
shovm  below.  Frivolous  or  insubstanUal 
requests  for  a  hearing  may  be  denied  i>y 
the  Regional  Administrator.  However,  if 
a  substantial  request  for  a  public  hearing 
IS  made  by  January  19, 1994,  a  public 
hearing  will  be  held.  If  no  Umely  and 
appropriate  request  for  a  hearing  is 
received  and  the  Regional  Administrator 
does  not  elect  to  hold  a  hearing  on  his 
own  motion,  this  determination  shall 
become  effective  January  19, 1994. 

Any  request  for  a  public  hearing  shall 
mclude  the  following:  (l)  The  name, 
address,  and  telephone  number  of  the 
individual,  organization  or  other  entity 
requesting  a  hearing.  (2)  A  brief 
statement  of  the  requesting  person's ' 
interest  in  the  Regional  Administrator's 
determination  and  of  information  that 
the  requesting  person  intended  to 
submit  at  such  hearing.  (3)  The 
signature  of  the  individual  making  the 
request:  or.  if  the  request  is  made  on 
behalf  of  an  organization  or  other  entity, 
the  signature  of  a  responsible  official  of' 
the  organization  or  other  entity. 

ADDRESSES:  All  documents  relating  to 
this  determination  are  available  for 
inspection  between  the  hours  of  8  a.m. 
and  4:30  p.m.  Monday  through  Friday, 
at  the  following  offices:  Massachusetts 
Department  of  Environmental 
Protection,  Division  of  Water  Supply— 
9th  Floor,  One  Winter  Street,  Boston 
MA  02108. 

and 

U.S.  Environmental  Protection 
Agency— Region  I,  Ground  Water 
Management  and  Water  Supply  Branch, 
One  Congress  Street— 1  ith  Floor. 
Boston,  MA  02203. 


FRL-461»-3J 

Tonolli  2nd  Da  Minimis  Settlement; 
Correction;  Proposed  Administrativa 
Settlement  Under  tha  Comprahenslva 
Environmental  Response, 
Compensation  and  Liability  Act; 
Tonotll  2nd  De  Minimis  Settlement 
Correction 

agency:  U.S.  Environmental  Protection 
Agency. 

ACnOH:  Correction:  request  for  public 
comment. 


MMMARV:  Notice  is  hereby  given  that 
the  Commonwealth  of  Massachusetts  is 
revising  it's  approved  State  Public 
Water  Supervision  Primacy  Program. 
Massachusetts  has  adopted  drinking 
water  regulations  for  total  coliforms 
(including  fecal  coliforms  and  E.  Coli) 
that  correspond  to  the  National  Primary 
Drinking  Water  Regulations  for  total 
coliforms  (including  fecal  coliforms  and 
E.  Coli)  promulgated  by  EPA  on  June  29 
1989  (54  FR  27544).  EPA  has 
determined  that  the  State  program 
revisions  are  no  less  stringent  than  the 
conesponding  Federal  regulations. 


FOR  FURTHER  INF0RMATK3N  CONTACT:  J 
Kevin  Reilly.  U.S.  Environmental 
Protection  Agency— Region  I,  Ground 
Water  Management  and  Water  Supply 
Branch,  JFK  Federal  Building,  Boston 
MA  02203.  Telephone:  (617)  565-3619. 

Authority:  Section  1413  of  the  Safe 
Drinking  Water  Act.  as  amended  (1986)-  and 
40  CFR  142.10  of  the  National  Primary 
Drinking  Water  Regulations. 

Dated:  December  10. 1993. 
Patricia  L.  Meaney. 
Actirtg  Reffonal  Administrator. 
(FR  Doc.  93-30972  Filed  12-17-93;  8:45  am| 
nuMO  coot  aaao-amp 


SUMMARY:  In  notice  document  93-25103 
on  pages  52961  and  52962  of  the  issue 
of  Wednesday,  October  13, 1993,  the 
United  States  Environmental  Protection 
Agency  ("EPA")  proposed  to  enter  into 
a  second  de  minimis  settlement  with  33 
de  mmimis  parties  pursuant  to  section 
122(g)(4)  of  the  Comprehensive 
Environmental  Response,  Compensation 
andUability  Act  of  1980.  as  amended, 
("CERCLA")  42  U.S.C  9622(g)(4),  for        « 
response  costs  incurred,  and  to  be 
incurred,  at  the  Tonolli  Corporation 
Superfund  Site,  Nesquehoning, 
Pennsylvania.  The  correct  number  of 
parties  is  34.  Thus,  in  accordance  with 
section  122(i)(l)  of  CERCLA,  42  U  S  C 
9622(i)(l),  EPA  will  receive  written  ' 
comments  for  thirty  (30)  days  fit)m  the 
date  of  publication  of  this  Notice 
relating  to  the  participation  in  this 
Agreement  of  the  proposed  de  minimis 
settlor  set  forth  below. 

In  notice  document  93-25103 
beginning  on  page  52961  in  the  issue  of 
Wednesday.  October  13.  1993.  make  the 
following  corrections: 

On  page  52961  in  the  third  column, 
in  the  first  paragraph,  EPA  indicates  the 
proposed  settlement  is  intended  to 
resolve  the  liabilities  under  CERCLA  of 
33  de  minimis  parties  for  response 
costs,  incurred  and  to  be  incurred  at  the 
Tonolli  Coiporation  Superfund  Site, 
Nesquehoning.  Pennsylvania.  This 
should  be  changed  to  read  34  de 
minimis  parties. 

On  page  52961  in  the  third  column, 
and  continuing  on  page  52962,  first 
column,  under  SUPPLEMENTARY 
INFORMA-nON,  the  notice  hsts  the 
parties  who  have  executed  certifications 
of  their  consent  to  participate  in  the 
settlement.  The  following  party  should 
be  added  to  the  list:  Nathan's  Waste  and 
Paper  Stock  Company. 

On  page  52962,  in  the  first  column,  in 
the  first  paragraph,  reference  is  made  trf" 
33  parties  collectively  agreeing  to  pay 
$542,124.04.  This  should  be  changed  to 
read  34  parties  collectively  agreeing  to 
pay  $545,027.57. 

Chi  page  52%2.  m  the  second  column, 
in  the  first  full  paragraph,  reference  is 
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made  to  33  de  minimis  settlors.  This 
should  be  changed  to  read  34  de 
minimis  settlors. 

DATES:  Written  comments  must  be 
provided  to  the  pers<Hi  below  by  January 
19. 1994. 

ADDRESS:  Written  comments  must  be 
addressed  to  the  Docket  Qerk,  United 
States  Environmental  Protection 
Agency.  Region  m.  841  Chestnut 
Building,  Philadelphia.  PA  19107,  and 
should  refer  to:  In  Re  Tonolli 
Corporation  Superfund  Site, 
Nesquehoning.  Pennsylvania.  U.S.  EPA 
Docket  No.  III-93-03-DC 
FOR  ADOmONAL  INFORMATION  CONTACT: 
Lydia  Isales.  (215)  597-9951.  United 
States  Environmental  Protection 
Agency,  OHice  of  Regional  Counsel 
(3RC20).  841  Chestnut  Building, 
Philadelphia,  PA  19107.  A  copy  of  the 
proposed  Administrative  Order  on 
Consent  may  be  obtained  by  contacting 
Ms.  Isales. 

Dated:  December  9, 1993. 
W.T.  Wisniewski. 

Acting  Regional  Administraior. 

|FR  Doc  83-30973  Filed  12-17-93:  8:45  am] 
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farKi  credit  ADMWISTRATION 
[Fann  Credit  Admlnistralion  Order  No.  920^ 

Revocation  of  Farm  Credit 
Administration  Orders 

AGENCY:  Farm  Credit  Administration. 
ACTION:  Notice. 

SUMMARY:  The  Chief  Executive  Omcer  of 
the  Farm  Credit  Administration  (FCA) 
issued  FCA  Order  No.  920  authorizing 
the  revocation  of  all  FCA  Orders  except 
for  those  listed.  The  text  of  the  Order  is 
as  follows: 

1.  All  Farm  Credit  Administration 
(FCA)  Orders  are  hereby  revoked  or 
superseded  except  for  Nos.  604.  642, 
643, 659.  758.  759,  760,  761,  762, 767, 
787, 788, 789, 796,  797,  798,  815,  816, 
817,  818. 838. 839.  840.  850,  851, 852. 
870,  876.  877.  879,  887,  893.  908.  909. 
910. 911. 916. 917. 918. 919.  These 
Orders  shall  remain  in  effect  until 
revoked,  superseded,  or  otherwise 
terminated  by  action  of  the  CEO  of  FCA. 

2.  Effect  on  Previous  Orders:  Revokes 
all  outstanding  FCA  Orders  except  Nos. 
604,  642. 643. 659. 758, 759.  760. 761, 
762,  767.  787,  788.  789,  796.  797,  798, 
815.  816.  817,  818,  838,  839,  840.  850, 
851, 852,  870.  876,  877,  879,  887,  893, 
908.  909. 910, 911. 916. 917,  918,  919. 


3.  Source  of  Authority:  BM-08-DEC- 
93-03. 

4.  Effective  Date  of  Order  Oa-DEC- 
93. 

The  original  order  was  signed  by  Billy 
Ross  Brown.  Chief  Executive  Officer,  on 
December  13, 1993. 

Dated:  December  14. 1993. 
Cnrtit  KL  Andenoa, 

Secretary.  Farm  Credit  Administration  Board. 
[FR  Doc  93-30947  Filed  12-17-93;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirement  SutNnitled  to  Office  of 
Management  and  Budget  for  Review 

December  13. 1993. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirement  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3507). 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service,  Inc.,  2100  M  Street,  NW.,  suite 
140,  Washington.  DC  20037.  (202)  857- 
3800.  For  further  information  on  this 
submission  contact  Judy  Boley.  Federal 
Communications  Commission,  (202) 
632-0276.  Persons  wishing  to  comment 
on  this  information  collection  should 
contact  Timothy  Fain.  Office  of 
Management  and  Budget,  room  3235 
NEOB.  Washington.  DC  20503.  (202) 
395-3561. 

OMB  Number:  3060-0108. 

Title:  Emergency  Broadcast  System 
(EBS)  Activation  Report.  s 

Form  Number:  FCC  Form  201. 

Action:  Extension  of  a  currently 
approved  collection. 

Jfiespondei}ts:  Businesses  or  other  for- 
profit  (including  small  businesses). 

Frequency  ofResponsai  On  occasion 
reporting  requirement. 

Estimated  Annua!  Burden:  500 
responses;  .084  hours  average  burden 
per  response;  42  hours  total  aimual 
burden. 

Needs  and  Uses:  The  Emergency 
Broadcast  System  (EBS)  Activation 
Report  (FCC  Form  201)  was  developed 
as  part  of  the  EBS  planning  program. 
The  program  is  a  three-agency 
agreement  between  the  FCC.  the  NOAA 
Weather  Service,  and  the  Federal 
Emergency  Management  Agency 
(FEMA).  The  postcard  was 


recommended  for  use  in  the  program  by 
the  National  Industry  Advisory 
CommiMee  (NIAC).  The  postcard  allows 
the  thrwe  agencies  to  assess  the  success 
of  the  program  and  pinpoint  the  areas  of 
the  country  that  need  further  assistance 
in  developing  their  local  EBS. 

Federal  Communications  Commission.    ' 

Wiiliam  F.  Calon. 

Acting  Secretary. 

(FR  Doc.  93-30895  Filed  12-17-93;  8:45  am] 
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[Report  No.  1991] 

Petitions  for  Reconsideration  and 
Clarfficatfon  of  Actions  in  Rulemaking 
Proceedings 

Deceml)er  14. 1993. 

Petitions  for  reconsideration  and 
clarification  have  be«n  filed  in  the 
Commission  rulemaking  proceedings 
listed  in  this  Public  Notice  and 
published  pursuant  to  47  CFR  1.42g(e). 
The  full  text  of  these  documents  are 
available  for  viewing  and  copying  in 
room  239. 1919  M  Street.  NW.. 
Washington,  DC  or  may  be  purchased 
from  the  Commission's  copy  contractor 
ITS.  Inc.  (202)  857-3800.  Opposition  to 
these  petitions  must  be  filed  January  4, 
1994.  See  §  1.4(b)(1)  of  the 
Commission's  rules  (47  CFR  1.4(b)(1)). 
Replies  to  an  opposition  must  be  filed 
within  10  days  after  the  time  for  Cling 
oppositions  has  expired. 

Subject:  Policies  and  Rules  Concerning 
Operator  Service  Access  and  Pay  Telephone 
Compensation  (OC  Docket  No.  91-35). 
Number  of  Petitions  Filed:  1. 

Subject:  Policies  and  Rules  Concerning 
Operator  Service  Access  and  Pay  Telephone 
Compensation  (CC  Docket  No.  91-35). 

Request  for  Removal  From  List  of  "Initial 
Interim  CompensatioD  Obligation  for  Each 
Competitive  Payphone,"  and  Correction  of 
Such  List.  As  Set  Forth  in  Appendix  B,  of 
Policies  and  Rules  Concerning  Service 
Access  and  Pay  Telephone  Compensation, 
Second  Report  and  Order,  released:  05-08- 
92.  Number  of  Petitions  Filed:  1. 
Federal  Conununications  Commission. 
WUUam  F.  Caton. 
Acting  Secretary. 
(FR  Doc.  93-30896  Filed  12-17-93;  8:45  am] 
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Application  for  Consolidated  Hearing; 
Charles  A.  Farmer  et  al. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  Station: 
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HVUcMt 


A  Charles  A.  Farmer  . 

B.  Richard  M.  Schaftxicti 


CKWSiMe 


Dwaco.WA 
B«raco.WA 


File  No. 


BPH-920518MA 
BPH-«20SMMI 


MM  docket 


99-^1 


2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934.  as 
amended,  the  above  applications  have 
been  designated  for  hearing  In  a 
consoUdated  proceeding  upon  the 
issues  whose  headings  are  set  forth 
below.  The  text  of  each  of  these  issues 
has  been  standardized  and  is  set  forth  in 
its  entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29. 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 


Issue  heading 


Comparative 
Ultimate 


Appiiants 


AB 
AB 


3.  If  there  are  any  non-standardized 
issues  in  this  proceeding,  the  full  text  of 
the  issue  and  the  applicants  to  whidi  it 
applies  are  set  forth  in  an  Appendix  to 
this  Notice.  A  copy  of  the  complete 
HDO  in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230),  1919  M  Street,  NW 
Washington.  DC.  The  complete  text  may 
also  be  purchased  from  the 
Commissi(m'8  duplicating  contractor. 


bitemational  Transcription  Service 
2100  M  Street,  NW..  suite  140, 
Washington.  DC  20037  Telephone  202 
857-3800. 
LanyO.  Eads. 

Chief,  Audio  Services  Division.  Mass  Media 
Bureau. 

(FR  Doc  93-30897  Fiiad  12-17-93;  8.-45  am) 
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Applicant 


A.  Steptten  O.  Mereditti 

B.  Al  Hazelton 


Applications  for  ConaoBdaKd  Hearing- 
Stephen  O.  Meredith  et  aL 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Qty/State 


Audubon.  lA 
Audutx)alA 


FdehJa 


BPH-920430MD 
BPH-920430ME 


MM  docket 
Na 


93-^00 


2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  hava 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the 
issues  whose  headings  are  set  forth 
below.  The  text  of  each  of  these  issues 
has  been  standardized  and  is  set  forth  in 
its  entirely  imder  the  corresponding 
heading  at  51  FR  19347,  May  29. 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 


Washington,  D.C  20037  (telephone 
(202)  857-3800). 
Linda  B.  BUir, 

Assistant  C3tief.  Audio  Services  Division. 
Mass  Media  Bureau. 

IFR  Doc  93-30898  Filed  12-17-93;  8:45  am) 
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Issue  tieading 

Appicants 

1.  Comparative 

2.  Ultimate 

A&B 
AAB 

3.  If  there  is  any  non-standardized 
»«ue(s)  hi  this  proceeding,  the  ftill  text 
of  the  issue  and  the  applicant(s)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  ncamal  business  hours  in  the 
FCC  Dockets  Branch  (Room  230).  1919 
M  Street.  NW..  Washington.  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor,  bitemational  Transcription 
Service,  2100  M  Street,  NW.,  Suite  140, 


FEDERAL  MARITIME  COMMISSION 

Agreement(s)  Filed:  Wast  Coast  of 
South  Amorica  et  aL 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 
Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission.  800  North 
Capitol  Street.  NW.,  9th  Floor. 
Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary. 
Federal  Maritime  Commission, 
Washington.  DC  20573,  within  10  days 
after  the  date  of  the  Federal  Re^er  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
§  572.603  of  title  46  of  the  Code  of 
Federal  Regulations.  Interested  persons 
should  consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

Agreement  No.:  202-002744-074. 

Title:  West  Coast  of  South  America 
Agreement 


Parties: 

A.P.  Moller-Maersk 

Compania  Chilena  de  Nevigacion 
Interoceania,  S.A. 

Compania  Sud  Americana  de 
Vapores,  S.A. 

Crowley  American  Transport.  Inc. 

ENS  Container  Line  Ltd. 

Empremar/MSC  Joint  Service 

Flota  Mracante  Grancolombiana,  SJi. 

Gulf  Pae  Express  Service 

Lineas  Navieras  Bolivianas,  SA.M. 

Lykes  Bros.  Steamship  Co.,  Ina 

Nedlloyd  Lijnen.  B.V. 

South  Paci&:  Shipping  Company  Ltd. 

Synopsis:  The  proposed  amendment 
revises  Article  5(h)  to  provide  tliat 
Agreement  members  may  charter  space 
to  the  parties  of  the  West  Coast  of  South 
America  Discussion  Agreement 

Agreement  No.:  203-011426-001. 

T;t/e:  West  Coast  of  South  America 
Discussion  Agreement. 
Parties: 

West  Coast  of  South  America 

Agreement 
Naviera  Consolidada  SJL 
Transportes  Navieros  Ecuatorianos 
Seaboard  Marine  Ltd. 

Synopsis:  The  proposed  amendment 
adds  new  Articles  5(1)  and  5(g)  to 
provide  for  space  chartering  authority 
and  the  submission  of  quarterly  reports. 

Agreement  No.:  224-200812. 

Title:  Jacksonville  Port  Authority/ 
Puerto  Rico  Maritime  Shippii^ 
Audiority  Dockage  Agreement 
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Parties: 

Jacksonville  Port  Authority. 

Puerto  Rico  Maritime  Shipping 

Authority  ("PRMA"). 
Synopsis:  The  proposed  Agreement 
provides  for  dockage  rates  for  PRMSA. 

Dated:  Dec8ml>er  15, 1993. 

By  Order  of  tlte  Fedwal  Maritime 
Commiuion. 
|o««ph  C  Polking, 
Secretary. 

IFR  Doc  93-30953  Filed  12-17-93;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SEfWICES 


Office  of  ttM  Secretary 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearanca 

On  Fridays,  the  Department  of  Health 
and  Human  Services,  Office  of  the 
Secretary  publishes  a  list  of  information 
collections  it  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35).  The  following  are  those 
information  collections  recently 
submitted  to  OMB. 

1.  HHS  Acquisition  Regulations — 
HHSAR  Part  352.  Solicitation  Provisions 
and  Contract  Qauses— 0990-01 30— 
Extension — The  Key  Personnel  clause  in 
HHSAR  352.27-5  requires  contractors  to 
obtain  approval  before  substituting  key 
personnel  which  are  specified  in  the 
contract.  Respondents:  State  or  local 
governments,  Businesses  or  other  for- 
profit,  non-profit  institutions.  Small 
businesses;  Total  Number  of 
Respondents:  1802;  Frequency  of 
Response:  1  time;  Average  Burden  per 
Response:  2  hours;  Estimated  Annual 
Burden:  3604  hours. 

2.  HHS  Acquisition  Regulations 
HHSAR  Part  370  Special  Programs 
Affecting  Acquisition— 0990-01 29— 
Extension— HHSAR  Part  370  establishes 
requirements  for  the  accessibility  of 
meetings,  conferences,  and  seminars  to 
persons  with  disabilities;  establishes 
requirements  for  Indiana  Preference  in 
employment,  training  and 
subcontracting  opportunities. 
Respondents:  State  or  local 
governments.  Businesses  or  other  for- 
profit,  non-profit  institutions.  Small 
businesses:  Burden  Information  about 
Accessibility  of  Meetings — ^Annual 
Number  of  Respondents:  340  Annual 
Frequency  of  Response:  1  time;  Average 
Burden  per  Response:  8  hours;  Total 
Annual  Biuden:  2.720  hours — Burden 


Information  about  Indian  Preference — 
Annual  Number  of  Respondents:  1048; 
Annual  Frequency  of  Response:  1  time; 
Average  Burden  per  Response:  8  hours; 
Total  Annual  Burden:  8.384  hours- 
Total  Burden:  11.104  hours. 

OMB  Desk  Officer:  Allison  Evdt. 

Copies  of  the  information  collection 
packages  listed  above  can  be  obtained 
oy  calling  the  OS  Reports  Clearance 
Officer  on  (202)  619-0511.  Written 
comments  and  recommendations  for  the 

E reposed  information  collection  should 
e  sent  directly  to  the  OMB  desk  officer 
designated  above  at  the  following 
address:  OMB  Reports  Management 
Branch.  New  Executive  Office  Building, 
room  3208.  Washington.  DC  20503. 

Dated:  December  13, 1993. 
Dennis  P.  Williams, 
Deputy  Assistant  Secretary,  Budget. 
[PR  Doc  93-30928  Filed  12-17-93;  8:45  am) 
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Federal  Financial  Participation  In  State 
Assistance  Expenditures;  Federal 
Matching  Shares  for  Aid  to  Families 
With  Dependent  Children.  Medicaid, 
and  Aid  to  Needy  Aged,  Blind,  or 
Disabled  Persons  for  October  1, 1994 
Through  September  30, 1995 

AGENCY:  Office  of  the  Secretary.  HHS. 
action:  Notice. 

SUMMARY:  The  Federal  Percentages  and 
Federal  Medical  Assistance  Percentages 
for  Fiscal  Year  1995  have  been 
calculated  pursuant  to  the  Social 
Security  Act  (the  Act).  These 
percentages  will  be  effective  from 
October  1. 1994  through  September  ^0. 
1995.  This  notice  announces  the 
calculated  "Federal  percentages"  and 
"Federal  medical  assistance 
percentages"  that  we  will  use  in 
determining  the  amount  of  Federal 
matching  in  State  welfare  and  medical 
expenditures.  The  table  gives  figures  for 
each  of  the  50  States,  the  District  of 
Columbia,  Puerto  Rico,  the  Virgin 
Islands,  Guam,  American  Samoa,  and 
the  Northern  Mariana  Islands.  Programs 
under  title  XIX  of  the  Act  exist  in  each 
jurisdiction;  title  FV-A  programs  in  all 
jurisdictions  except  American  Samoa 
and  the  Northern  Mariana  Islands; 
programs  under  titles  I.  X.  and  XIV 
operate  only  in  Guam  and  the  Virgin 
Islands;  while  a  program  under  title  XVI 
(AABD)  operates  only  in  Puerto  Rico. 
The  percentages  in  this  notice  apply  to 
State  expenditures  for  assistance 
payments  and  medical  services  (except 
family  planning  which  is  subject  to  a 
higher  matching  rate).  The  statute 
provides  separately  for  Federal 
matching  of  administrative  costs. 


Sections  1101(a)(8)  and  1905(b)  of  the 
Act.  as  revised  by  section  9528  of  Public 
Law  99-272,  require  the  Secretary  of 
Health  and  Human  Services  to  publish 
these  percentages  each  year.  The 
Secretary  is  to  figure  the  percentages,  by 
formulas  in  sections  1101(a)(8]  and 
1905(b)  of  the  Act.  from  the  Department 
of  Commerce's  statistics  of  average 
income  per  person  in  each  State  and  in 
the  Nation  as  a  whole.  The  percentages 
are  within  upper  and  lower  limits  given 
in  those  two  sections  of  the  Act.  The 
statute  specifies  the  percentages  to  l>e 
applied  to  Puerto  Rico,  the  Virgin 
Islands.  Guam,  American  Samoa,  and 
the  Northern  Mariana  Islands. 

The  "Federal  percentages"  are  for  Aid 
to  Families  with  Dependent  Children 
(AFDC)  and  aid  to  needy  aged,  blind,  or 
disabled  persons,  and  the  "Federal 
medical  assistance  percentages"  are  for 
Medicaid.  However,  under  section  1118 
of  the  Act,  States  with  approved 
Medicaid  plans  may  claim  Federal 
matching  funds  for  expenditures  under 
approved  State  plans  for  programs 
under  titles  I.  IVa.  X,  XIV.  and  XVI 
(AABD)  of  the  Act  using  either  the 
Federal  percentage  or  the  Federal 
medical  assistance  percentage.  These 
States  may  claim  at  the  Federal  medical 
assistance  percentage  without  regard  to 
any  maximum  on  the  dollar  amounts 
per  recipient  which  may  be  counted 
under  paragraphs  (1)  and  (2)  of  sections 
3(a).  403(a).  1003(a).  1403(a).  and 
1603(a)  of  the  Act. 

DATES:  The  {>ercentages  listed  will  be 
effective  for  each  of  the  4  quarter-year 
periods  in  the  period  beginning  October 
1. 1994  and  ending  September  30, 1995. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Mr.  Gene  Moyer,  Office  of  Health 
Policy,  Office  of  the  Assistant  Secretary 
for  Plaiming  and  Evaluation,  room  442E 
Hubert  H.  Humphrey  Building,  200 
Independence  Avenue  SW., 
Washington,  DC  20201.  Telephone  (202) 
690-7861. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13.808 — Assistance 
Payments — Maintenance  Assistance  (State 
Aid);  13.714— Medical  Assistance  Program) 
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Dated:  November  2«,  Vm. 
Donoa  E.  Shalala, 

Secretary  of  Health  and  Human  Service*. 

FtDERAL  Percentages  and  Federal 
Medical  Assistance  Percbtt- 
AGES,  Effective  October  1, 
1994-S^tember  30.  1995  (Fiscal 
YEAR  1995) 


Alatwne 

AlasM 

Amertcan  Semoe — 

Arizone 

Artcansas 

California 

Colofado 

Connecticut 

Delaware ,. 

District  of  Columbia 

Florida 

Georgia ._ 

Guam 

Hawaii 

Idatw  

Illinois  

Indane 

Kansas  

Kantuolcy 

LouisiaBa 

Maine . 

Maryland 

Massachusetts  

Mictiigan 

Minnesota 

Mississippi 

Missouri 

Montana _. 

Netxaska 

Nevada  .„ _..___ 

New  Hampshire 

New  Jersey  

New  Mexico 

New  YorV 

North  Carolina  . „ 

North  Dakota 

Northern  Mariana  is- 
lands   „ 

Ohio '..!I!ir„ 

OWahoma  ......„...„.„ 

Oregon  

Pennsylwanie 

Puerto  Rico 

Rlwde  Island 

South  Carolina 

South  Dakota 

Tennessee  

Texas 

l^tah 

Vermont  .._^ 

Virgin  Islands 

Virginia 

West  Vhginie 

"■oonam  ...__....„„_„.  i 


6SJ00 
SOJQO 

saoo 

62£7 
65.00 
50U» 
50.00 
60.00 

saM 

50.00 
51.42 
58.03 
50.00 
50.00 
65.00 
50.00 
58.92 
58.47 
54.33 
65.00 
65.00 
59.22 
50.00 
50.00 
S2i>5 

saoo 

55.39 
65.00 
56.00 
50.00 

5aoo 

50.00 
65.00 
50.00 
60.79 
65.00 

50.00 
56.32 
65.00 
58.18 

aojoo 

S0.00 
50.54 
65.00 
64.51 
62.80 
59J?4 
6BJ00 
56.47 
50.00 
50.00 
50.00 
«.00 
55.35 


70.45 

saoo 
'saoo 

66.40 
73.75 

saoo 

53.10 
50.00 
50.00 

saoo 

56^8 
62^ 

'50.00 
50.00 
70.14 
50.00 
63.03 
62.62 

,58.90 
69.58 
72.65 
63.30 
50.00 
50.00 
56.84 
54.27 
7858 
56£5 
7061 
60.40 

saoo 

SOiX) 
60.00 
73.31 
50.00 
64.71 
68.73 

'50.00 
60.69 
70.05 
62.36 
5427 

'SOOO 
56.49 
7a71 
6&06 
66.52 
63.31 
73.48 
6a82 

'50.00 
50.00 
51.97 
74.60 
59.81 


Federal  Percentages  and  Federal 
Medical  Assistance  PERcetoi- 
AGES,  Effective  October  l, 
1994-September  30, 1995  (Fiscal 
Year  1995)— Continued 


Federal 

State 

rwiBrai 
per- 
cent- 
ages 

dUkcal 
assist- 
ance per- 
oentiMjes 

Wyoming  

58.75 

62.87 

'  For  purposes  of  section  1118  of  the  Social 
SecunN  Act,  the  percentage  uaed  under  titles 
I,  X,  XIV,  and  XVI  and  Part  A  of  title  iV  Mil  be 
75  per  centum. 

(FR  Doc  93-30935  Filed  12-17^3;  8:45  am) 
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Administration  for  ChHdren  and 
Families 

[Program  AnnoenceioeM  No.  ACYF-4iq 

Head  Start  Public  and  IruSan  Housing 
Child  Care  Demonstration  Prolect; 
Grants  Availability 

AOEWCT:  Administration  on  Children, 
Youth  and  Families  (ACYF), 
Administration  for  Qiildren  and 
Families  (ACF). 

ACTION:  Announcement  of  supplemental 
Rnancial  assistance  to  Head  Start 
grantees.  Resident  Management 
Corporations  (RMCs)  and  Resident 
Councils  (RCs)  to  increase  the 
availability  of  child  care  services  for 
residents  of  Public  and  Indian  Housing 
developments.  This  announcement  does 
not  allow  funds  to  be  used  for  child  care 
services  in  section  8  programs. 

8UWWUWY:  The  Head  Start  Bureau  of  the 
Administration  on  Children,  Youth  and 
Families  announces  that  applications 
from  Head  Start  grantees.  RMCs  and  RCs 
will  be  accepted  to  establish  or  expand 
full-day  or  part-day  child  care  services 
in  or  near  Public  or  Indian  housing 
developments  so  that  the  low-income 
parents  or  guardians  of  children 
residing  ia  Public  or  Indian  housing 
may  seek,  retain  or  train  for 
employment. 

0ATE8:  The  closing  date  for  receipt  of 
applicatioBS  is  February  18. 1994. 
ADDRESSES:  Submit  applications  to: 
Head  Start/HUD  Child  Care 
Demonstration  Project.  Administration 
for  Children  and  Families,  revision  of 
Discretionary  Grants,  200  Independence 
Avenue  SW..  Hubert  H.  Humphrey 
Building,  room  341F.2.  Washington.  DC 
20201. 

fOn  PimiHER  MFORMATXM  CONTACT: 
Madeline  G.  Dowling,  P.O.  Box  1182. 
Head  Start  Bureau.  Washington.  DC 


20013,  Telephone  number  (202)  205- 
8549. 

SUPPUEMDfTARV  WrOWiATIOII; 
Fart  I— General  InfonnatiQn 


A.  Backffvund 

This  amiotmcement  solidts 
applications  from  current  Head  Start 
grantees,  RMCs  and  RCs  operating 
programs  in  or  near  Public  or  Indian 
Hoosing  developments  that  wish  to 
compete  for  a  portion  of  the  $5,000,000 
in  grant  funds  that  are  available  under 
the  Department  of  Housing  and  Urban 
Development's  Public  Housing  Child 
Care  Demonstration  Program.  Tbese 
funds  are  intended  for  the  est^ishment 
or  expansion  of  child  care  fedlilies 
located  in  or  near  Public  or  Indian 
Housing  developments  so  that  the  low- 
income  parents  or  guardians  of  infants, 
toddlers,  preschool  or  school-aged 
children  may  seek,  retain  or  train  for 
employment  ' 

B.  Program  Purpose 

The  Department  of  Housing  and 
Urban  Development  (HUD)  has 
transferred  $5.000,t)00  to  ACF,  which 
will  make  grant  awards  to  successful 
applicams.  Head  Start  grantees  may  use 
these  funds  to:  (1)  Provide  child  care 
services,  through  a  wrap-«around 
arrangement,  to  Head  Start  children 
residing  in  a  Public  or  Indian  Housing 
development;  and/ or  (2)  provide  full- 
day  or  part-day  child  care  services  to 
other  children  who  reside  in  or  near  a 
Public  or  Indian  housing  development, 
including  infants,  toddlers.  Head  Start 
eligible  and  non-Head  Start  eligible 
preschool  children,  children  who  need 
before  and/or  afterschool  care,  and  the 
siblings  of  Head  Start  enrollees.  The 
Head  Start  grantee  applicant  shall 
provide  child  care  services  in  a  Head 
Start  center  located  in  or  near  a  Pi^Iic 
or  Indian  Housing  development,  or 
other  center  in  or  near  a  Public  or 
Indian  Housiag  developn>ent  and/or  a 
cluster  of  family  child  care  homes  in  or 
near  a  Public  or  Indian  Housing 
development. 

The  RCs/RMCs  may  use  these  funds 
to:  (1)  I^vide  child  care  services 
through  a  wrap-around  arrangement  to 
residents  in  a  Public  or  Indian  Housing 
development,  and/or  (2)  provide  child 
full-day  or  part-day  child  care  services 
to  children  who  reside  in  or  near  Public 
or  Indian  Housing  development  -The 
RC/RMC  applicant  shall  provide  bJi- 
day  or  part-day  child  care  services  ia  a 
center  or  a  ck^er  of  family  child  care 
homes  in  or  near  a  Public  or  Indian 
Housii^  development  The  applicant 
(Head  Start  grantee  or  RCs/RMCs)  may 
establish  a  cooperative  agreement. 
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delegate  agreement  or  contract  with 
another  private  non-profit  agency  for  the 
direct  operation  of  some  or  all  of  this 
program.  These  agreements  or  draft 
contracts  must  be  included  with  the 
application.  The  primary  responsibility 
for  the  administration  of  the  Federal 
^rant,  compliance  with  terms  and 
conditions  of  the  grant  and  oversight  of 
the  proper  use  of  Federal  funds  will 
reside  with  the  organizational  entity 
that  is  the  recipient  of  the  Federal  grant. 
All  of  these  funds  will  be  awarded 
through  a  competitive  process  to 
agencies  that  are  currently  Head  Start 
grantees.  RMCs  or  RCs.  However,  Head 
Start  grantees  will  only  compete  against 
other  Head  Start  grantees  and  RMCs/ 
RCs  will  compete  only  against  other 
RMCs/RCs. 

Grants  will  be  awarded  for  a  period  of 
17  months.  Recipients  of  these  grant 
funds  will  be  exempt  from  the  Head 
Start  requirement  to  match  the  grant 
award  with  20%  non-Federal  funds. 

Head  Start  grantees.  RMCs  or  RCs  may 
use  these  demonstration  funds  to 
initiate  services  or  to  expand  current 
service  hours  in  one  or  more  centers  or 
family  day  care  homes  in  order  to 
provide  child  care  in  or  near  Public  or 
Indian  housing  developments.  This 
announcement  anticipates  that  a  likely 
use  of  the  grant  funds  will  be  to  create 
or  expand  a  child  care  facility  in  Public 
and  Indian  Housing  developments  or 
provide  the  opportunity  for  Head  Start 
grantees  to  develop  "wrap-around" 
child  care  services  to  children  currently 
participating  in  part-day  Head  Start 
programs  who  reside  in  Public  or  Indian 
Housing  developments.  Wrap-around 
child  care  services  means  added  hours 
and  days  of  service  provided  to 
preschool  children  already  enrolled  in  a 
Head  Start  program.  In  addition  to 
providing  extended  child  care  service 
hours  to  enrolled  Head  Start  children, 
funds  from  grants  awarded  under  this 
aimouncement  may  be  used  to  initiate 
child  care  services  for  other  children 
who  are  residents  of  a  Public  or  Indian 
Housing  development,  including 
infants,  toddlers.  Head  Start  eligible  and 
non-Head  Start  eligible  preschool 
children,  children  who  need  before  and/ 
or  after-school  care,  and  the  siblings  of 
Head  Start  children.  These  funds  may 
also  be  used  for  the  leasing  of  vehicles 
and  to  purchase  or  lease  equipment  and 
for  minor  renovations  of  child  care 
facilities  located  in  or  near  Public  or 
Indian  housing  developments. 

As  current  Head  Start  programs  plan 
major  expansions  in  enrollment,  they 
should  contact  their  local  Public 
Housing  Agency  or  Indian  Housing 
Authority.  RMC  or  RC  which  exist  at  the 
housing  site  to  discuss  ways  in  which 


Head  Start  might  better  serve  residents 
of  Public  or  Indian  Housing 
developments.  These  could  include 
applying  for  the  child  care 
demonstration  funds  to  be  awarded 
under  this  announcement  and  using 
these  funds,  along  with  Head  Start 
expansion  funds,  to  locate  new  child 
care  centers.  Head  Start  classrooms  or 
family  day  care  homes  in  or  near  Public 
or  Indian  Housing  developments. 

C.  Definitions 
Head  Start 

Head  Start  is  a  national  program 
providing  comprehensive 
developmental  services  primarily  to 
preschool  children  of  low-income 
families.  To  help  enrolled  preschool 
children  achieve  their  full  potential. 
Head  Start  programs  provide 
comprehensive  health,  nutritional, 
educational,  social  and  other  services. 
In  addition.  Head  Start  programs  are 
required  to  provide  for  the  direct 
participation  of  parents  of  enrolled 
preschool  children  in  the  development. 
conduct,  and  direction  of  local 
programs.  Head  Start  currently  serves 
approximately  721.268  children  through 
a  network  of  1.370  grantees. 

Resident  Councils  and  Resident 
Management  Councils. 

A  portion  of  the  Fiscal  Year  1993, 
$5,000,000  is  being  made  available  on  a 
competitive  basis  to  Resident  Councils 
and  Resident  Management  Corporations 
(RC/RMC's).  Applicants  who  meet  the 
definitions  and  requirements  of  RC/ 
RMC  as  apply  and  may  be  considered 
for  funding  under  this  program. 

Definitions  for  Resident  Management 
Corporation  and  Resident  Councils  are 
published  in  24  CFR  964.7  (for  Public 
Housing)  and  24  CFR  905.355  (for 
Indian  Housing). 

D.  Statutory  Authority 

42  U.S.C.  9801.  ef  seq.— The  Head  Start 

Act.  as  amended 
31  U.S.C  1535— The  Economy  Act 
Pub.  L.  100-628,  Sec.  1002— Stewart  B. 

McKinney  Homeless  Assistance  Act. 

sections  as  amended 
Pub.  L.  100-242,  Sec.  117— Housing  and 

Community  Development  Act  of  1987, 

Public  Housing  Child  Care 

Demonstration  Program 
Pub.  L.  98-181,  Sec.  222— The  Housing 

and  Urban  Rural  Recovery  Act  of  1983 

E.  Available  Funds 

This  announcement  solicits 
applications  from  Head  Start  grantees, 
RMCs  or  RCs  that  wish  to  apply  for  a 
portion  of  the  $5,000,000  in  grant  funds 
that  are  available  under  HUD's  Public 
Housing  Child  Care  Demonstration 


Program  through  ACYF.  Approximately 
$600,000  of  these  funds  have  been  set 
aside  for  child  care  grants  to  RCs  and 
RMCs  under  this  announcement.  The 
remainder  of  these  funds,  approximately 
$4,400,000  will  be  awarded  to  Head 
Start  grantees.  In  addition,  any  grant 
funds  remaining  from  the  RC/RMC  set 
.aside  will  be  awarded  to  the  Head  Start 
grantee  applicants. 

Within  tne  framework  of  a    ' 
competitive  grant  review  process, 
consideration  will  be  given  to  an 
equitable  geographic  distribution  of  the 
grants  between  urban,  tribal  and  rural 
areas.  The  Departments  of  HUD  and 
Health  and  Human  Services  (HHS)  will 
ensure  that  at  least  several  of  these 
centers  and/or  family  day  care  homes 
are  located  in  rural  and  Tribal  areas. 

Individual  grants  awarded  under  this 
announcement  shall  not  exceed 
$300,000  to  ensure  that  funds  are 
provided  to  as  large  a  number  of  Head 
Start  grantees,  RMCs  or  RCs  and  as 
many  Public  and  Indian  Housing 
developments  as  possible.  It  should  be 
noted  that,  while  an  applicant  may 
apply  for  funds  to  establish  or  expand 
services  in  more  than  one  center,  no 
single  center  will  be  funded  for  more 
than  $150,000  for  the  purpose  of  this 
demonstration  project.  The  grants  are 
intended  to  cover  operating  expenses 
and/or  one-time  minor  renovation  costs 
and  will  be  funded  for  a  period  of  17 
months. 

F.  Eligible  Applicants 

Applicants  must  be  current  Head  Start 
grantees,  RMCs  or  RCs  that  wish  to 
locate  facilities  in  or  near  Public  or 
Indian  housing  developments  by:  (1) 
Establishing  one  or  more  full-day  or 
part-day  child  care  centers  or  family  day 
care  homes,  or  (2)  expanding  current 
part-day  centers. 

Applicants  may  not  apply  for  funds  to 
support  services  in  sites  that  were 
funded  through  the  FYs  1988, 1989  and 
1990  Public  Housing  Child  Care 
Demonstration  Program  and  the  1991 
and  1992  Head  Start-HUD  Child  Care 
Demonstration  Project. 

Applicants  must  assure  that,  for  child 
care  services  supported  by  this  project, 
preference  will  be  given  to  enrolling  the 
children  of  those  families  residing  in  the 
Public  or  Indian  Housing  development 
who  are  employed,  seeking  employment 
and/or  participating  in  training  that  will 
lead  to  employment  and  are  in  need  of 
child  care  services.  Applicants  must 
demonstrate  that  a  community  needs 
assessment  was  recently  conducted.  The 
needs  assessment  must  document 
sufficient  numbers  of  eligible  children 
for  the  proposed  project  period  and 
subsequent  two  years  and  the  needed 


Federal  Register  /  Vol.  58.  No.  242  /  Monday.  December  20.  1993  /  NoUces  66365 


hours  of  services  for  each  category  or 
categories  of  children  to  be  served. 

Head  Start  grantees,  RMCs  or  RCs  may 
decide  to  directly  operate  one  or  more 
full-day  or  part-day  child  care  centers 
and/or  family  day  care  homes.  Head 
Start  grantees,  RMCs  or  RCs  may 
establish  a  cooperative  agreement, 
delegate  agreement  or  contract  with 
another  private  non-profit  agency  for  the 
direct.operation  of  some  or  all  of  the 
programs.  These  agreements  or  draft 
contracts  must  be  included  with  the 
application.  If  grantee  funds  are  being 
subcontracted,  a  complete  detailed 
budget  should  be  attached  to  the 
agreement  or  contract. 

RMCs  and  RCs  must  provide  the 
following  information  to  be  used  to 
determine  basic  eligibiUty.  Name  of  RC/ 
RMC,  contact  person  and  telephone 
nimiber,  street  address,  city.  State  and 
zip  code;  name  of  PHA/IHA,  code, 
contract  person  and  telephone  number, 
street  address,  city.  State  and  zip  code; 
name  of  Housing  Project,  number  of 
units  (family  units,  elderly  units);  date 
of  last  Board  Election,  name  of  all  Board 
members,  their  title,  appointment  date 
and  appointment  term;  and  answer  the 
following  questions  "yes"  or  "no".  Does 
the  organization  have  block  captains? 
Does  the  organization  have  operating 
committees?  Is  the  organization 
incorporated? 

Part  n — Special  Requirements 

Current  Head  Start  grantees,  RMCs  or 
RCs  that  are  interested  in  expanding 
child  care  programs,  or  existing  part-day 
service  hours  to  a  full-day  program,  and 
that  operate  programs  in  or  near  a 
Public  or  Indian  Housing  development, 
are  encouraged  to  apply  for  these  funds. 
Interested  applicants  must  adhere  to  the 
following  HHS/HUD  requirements  when 
developing  a  proposal: 

(1)  Head  Start  grantees  must  consult 
with  the  appropriate  Public  Housing 
Agency  (PHA)  or  Indian  Housing 
Authority  (IHA)  and,  where  it  exists,  the 
Resident  Council/Resident  Management 
Corporation  (RC/RMC)  as  to  the 
feasibility  of  initiating  child  care 
services  in  the  housing  development. 
Where  RMCs/RCs  exist.  Head  Start 
grantees  shall  consult  and  give  full 
consideration  to  RMC/RC  expressions  of 
interest  in  becoming  a  delegate  agency. 

If  the  center  or  family  day  care  home 
is  to  be  located  in  a  Public  or  Indian 
Housing  development,  the  Head  Start 
grantee.  RMC  or  RC  must  reach  an 
agreement  with  the  PHA  or  IHA  to 
provide,  at  nominal  or  no  cost,  suitable 
facilities  to  the  Head  Start  grantee,  RMC 
or  RC  for  the  provision  of  ftiU-day  or 
part-day  child  care  services. 


(2)  The  demonstration  program 
should  not  propose  to  serve  children  of 
the  same  ages  as  those  oirrently  being 
served  by  an  existing  child  care  program 
in  the  targeted  Public  or  Indian  Housing 
development.  This  prohibition  does  not 
apply  to  those  applicants  who  propose 
to  extend  the  hours  of  child  care 
services  provided  by  a  center  already 
located  in  the  development. 

(3)  Funds  may  only  be  used  for 
operating  expenses,  leasing  and/or 
purchase  of  equipment  and/or  leasing 
vehicles  and  the  minor  renovations  of 
centers  or  family  day  care  homes 
necessary  to  provide  full-day  or  part-day 
child  care  services  and  parent 
involvement. 

(a)  Operating  expenses  include 
planning  and  development  costs, 
administration,  leasing  and/or  the 
purchase  of  equipment  and/or  leasing 
vehicles,  maintenance,  minor  or  routine 
repairs,  security,  utilities,  furnishings, 
equipment  and  supplies  (including 
curriculum),  insurance,  staff  salaries, 
etc.  Nutritional  services  funds  may  be 
budgeted  for  start-up  until  the  proper 
funding  from  the  Child  and  Adult  Food 
Program  7  CFR  Part  226  begins.  If  grant 
funds  are  to  be  used  for  operating 
expenses  for  a  full-day  or  part-day  child 
care  center  or  family  day  care  home, 
applications  must  explain  how 
operating  expenses  will  continue  to  be 
funded  on  an  ongoing  basis  after  the 
conclusion  of  the  demonstration. 

(b)  Minor  renovations  include  the 
reconfiguration  of  space;  installation  of 
bathrooms  or  kitchens;  renovations 
necessary  to  achieve  compliance  with 
physical  accessibility  standards  for  the 
disabled  or  required  to  meet  State, 
Tribal  or  local  licensing  and  building 
code  standards;  landscaping;  painting; 
and  lighting.  Minor  renovation  does  not 
include  the  cost  associated  with  lead- 
based  paint  abatement  since  removal  of 
lead-based  paint  is  funded  through 
another  HUD  program.  Funds  may  not 
be  used  for  new  construction  of  a 
facility. 

(4)  Applicants  may  consider 
generating  income  from  the  child  care 
services  provided  from  funds  awarded 
under  this  announcement  by  charging 
families  reasonable  fees  for  services  not 
provided  under  the  Head  Start  program. 
These  fees  may  be  based  on  a  sliding  fee 
scale  that  corresponds  to  Federal,  State, 
or  local  fee  schedules  and  the  parent's 
income. 

(5)  The  full-day  or  part-day  child  care 
services  program  must: 

(a)  Hire  staff  who' have  received 
appropriate  training  or  have  experience 
in  early  childhood  education  and,  to  the 
extent  practicable,  provide 
opportunities  for  the  employment  of 


residents  from  the  Public  or  Indian 
housing  development  area,  especially 
elderly  residents; 

(b)  Involve  the  parents  of  children 
benefiting  from  such  program,  to  the 
extent  practicable,  as  volunteers  in  the 
classroom;  and. 

(c)  Comply  with  all  applicable  State, 
tribal  and  local  laws,  regulations, 
licensing,  and  ordinances. 

Part  III — Specific  Responsibilities  of  the 
Applicant 

When  submitting  a  proposal  under 
this  announcement,  applicants  should: 

(1)  Demonstrate  that  there  is  a  need 
for  assistance.  All  applicants  must 
clearly  document  the  need  for  providing 
child  care  services  for  infants,  toddlers 
or  preschool  children  and/or  part-day 
child  care  services  for  school-aged 
children  who  reside  in  a  Public  or 
Indian  housing  development.  The 
application  should  demonstrate  how  the 
child  care  services  will  assist  the 
parents  or  guardians  of  these  children  to 
seek,  retain  or  train  for  employment. 

(2)  Indicate  how  they  will  identify 
families  and  children  who  are  in  need 
of  child  care  services  in  the  Public  or 
Indian  housing  development. 

(3)  Identify  by  name  and  address 
which  Public  or  Indian  housing 
development  the  applicant  is  proposing 
to  serve.  The  age  group  and  the  nimiber 
of  children  in  each  age  group  proposed 
for  full-day  or  part -day  child  care  must 
be  clearly  specified.  The  application 
should  also  explain  how  priority  will  be 
given  to  serving  children  residing  in  the 
development.  • 

(4)  Demonstrate  how  the  Public  or 
Indian  housing  community  will  benefit 
from  the  child  care  services  provided. 
The  application  should  also  describe 
what  measures  will  be  taken  to  ensure 
the  health  and  safety  of  the  children  and 
staff  participating  in  the  demonstration 
effort. 

(5)  Demonstrate  the  collaborative 
effort  existing  between  the  appUcant 
(the  Head  Start  grantee,  the  RC  or  the 
RMC)  and  the  parents,  service  agency 
providers  and  other  community 
members  in  the  development  and 
plaiming  of  the  application.  The 
applicant  should  discuss  the  extent  to 
which  residents  participated  in  the 
design  of  the  activities  proposed  to  be 
funded. 

(6)  Demonstrate  that  the  RMC.  RC  or 
Head  Start  grantee  has  the  ability  and 
experience  to  administer  child  care 
prooam. 

(7)  Explain  how  the  new  child  care 
services  will  be  implemented  in  a 
timely  and  efficient  manner.  This 
includes  explaining  how  eligible 
children  and  families  will  be  recruited 
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and  assuring  that  the  available 
classreem  ipece  or  family  day  earn 
home  meets  required  licensing 
standards.  Explain  the  process  by  which 
the  child  csre  center  or  family  day  care 
home  will  become  operational  within  a 
reasonable  period  of  time  during  the 
demonstration  phase. 

(8)  Demonstrate  contractual 
arrangements  made  with  other  non- 
profit otganimtiona  and  local  Public  or 
Indian  housing  authorities  or  supportive 
service  agencies  which  will  assist  the 
apphcant  in  providing  quality  child  care 
services.  If  the  proposed  child  care 
faciUty  is  located  on  the  site  of  the 
housing  development,  the  application 
must  contain  a  signed  statement  from 
the  local  PHA/IHA  which  coounits  for 
the  faciUty  space  and/or  renovation 
funds  to  the  establishment/expansion  of 
that  child  care  faciUty.  If  the  applicant 
is  a  Head  Start  grantee  which  has  an 
arrangement  with  a  RMC/RC  the  Head 
Start  grantee  must  provide  a  letter  of 
understaiKling  from  the  RMC/RC  which 
verifies  and  defines  the  RMC/RC 
participation  in  this  demonstration 
effort.  The  RMC/RC  applicant  is 
encouraged  to  work  with  the  lacal  Heed 
Starfgrantee  in  desi^ng  its  proposed 
child  care  program. 

(9)  Demonstrate  how  qualified  staff 
(who  have  received  appropriate  training 
or  have  experience  in  early  childhood 
education)  will  be  hired  and,  to  the 
extent  practicable,  provide 
opportunities  for  the  employment  of 
residents  from  the  Public  or  Indian 
housing  development,  espeeially  elderly 
residents. 

(10)  Provide  a  reasonable  staffing 
pattern  and  identify  all  proposed  staff, 
their  proposed  salary  rates  and  the 
periods  for  which  they  will  be 
employed. 

(11)  Explain  how  quality  child  care 
service*  will  continue  to  be  provided  at 
a  reasonable  cost  at  the  end  of  the 

demonstration  period. 

(12)  Explain  what  other  resources  in 
the  community  will  help  support  the 

f)roposed  child  care  program,  including 
etters  of  commitment.  The  application 
must  describe  the  extent  to  which 
funds,  stall  or  in-kind  services  and  other 
sources  in  the  local  community, 
especially  local  businesses,  have  been 
committed  to  the  demonstration  effort 
during  the  implementation  stages  and  at 
the  end  of  the  initial  funding  period. 

(13)  Applicants  must  provide  a 
project  summary  of  the  demonstration 
not  to  exceed  one  page  including  the 
goals,  objectives,  number  and  ages  of  the 
children,  location  and  type  of  child 
care. 


Part  IV— Gnteria  for  Review  and 
Evaltaetion  of  tfie  Grant  Application 

The  fbllowiog  are  the  criteria  for  the 
review  and  evaluation  of  grant 
applications  which  the  Departments  of 
Has  and  HUD  will  use  in  selecting 
Head  Start  grantees,  RCs,  and  RMCs  for 
participation  in  this  HHS/HUD 
demonstration  project 

1.  Objectives  and  Need  for  Assistance 
(20  points) 

The  extent  to  which  the  application 
pinpoints  any  relevant  physical, 
economic,  social,  financial, 
institutional,  or  other  problems 
requiring  a  grant;  demonstrates  the  need 
for  assistance;  states  the  principal  and 
subordinate  objectives  of  the  project; 
and  provides  supporting  documentation 
or  other  testimonies  from  concerned 
interests  other  than  the  applicant. 

Information  provided  in  response  to 
Part  n,  (2)  and  Part  m.  (1).  (2)  and  (13) 
of  this  announcement  will  be  used  to 
review  and  evaluate  applicants  on  the 
above  criterion. 

2.  Results  or  Benefits  Expected  (15 
points) 

The  extent  to  which  the  application 
identifies  results  and  benefits  to  be 
derived  and  describes  the  anticipated 
contribution  to  poUcy.  practice,  theory 
and/or  research. 

biforraation  provided  in  response  to 
Part  U,  5  (a)  and  (b)  and  Part  III.  (4)  will 
be  used  to  review  and  evaluate 
applicants  on  the  above  criterion. 

3.  Approach  (35  points) 

The  extent  to  which  the  application 
outlines  an  acceptable  plan  of  action 
pertaining  to  the  scope  of  the  project; 
details  how  the  proposed  work  will  be 
accomplished  and  lists  each  ^ 

organization,  consultant,  and  other  key 
individuals  who  will  work  on  the 
project,  along  with  resumes  and  a  short 
description  oif  their  responsibilities  or 
contribution  to  the  applicant's  work 
plan;  and  details  a  plan  for  employing 
residents  of  the  applicant's  proposed 
service  area. 

Cooperative  Agreements  (5  points) 

Head  Start:  Five  of  the  35  points 
avaikble  under  this  criterion  will  be 
assigned  to  those  applicants  who  are 
Head  Start  grantees  which  have 
documented  that  a  subgrant  or  delegate 
agency  contract  (or  draft  contract)  exists 
or  will  exist  with  a  RMC.  RC,  PHA  or 
IHA  for  the  purposes  of  this 
demonstration  effort. 

HUD-RMCs/RC»:  Five  of  the  35 
points  available  under  this  criterion  will 
be  assigned  to  those  applicants  who  are 
RMCs  or  RCs  which  have  documented 
that  a  coop>erative  arrangement  exists  or 
will  exist  with  a  Head  Start  grantee  for 


the  purposes  of  this  demonstration 
effort. 

All  applicants  who  propose 
establishing  or  expanding  a  child  care 
facility  within  a  housing  development 
must  demonstrate  that  the  local  PHA/ 
IHA  is  committed  to  providing  the 
applicant  the  necessary  space  and/or 
renovation  funds  for  the  proposed  child 
care  site. 

Applicants  who  are  Head  Start 
grantees  which  have  an  arrangement 
with  a  RMC/RC  should  describe  the 
extent  of  the  involvement  of  the  RC/ 
RMC  in  the  program  design  and 
implementation  of  the  proposed  child 
care  services.  Applicants  who  are 
RMCs/RCs  seeking  to  establish  full-day 
child  care  services  within  the  housing 
development  are  encouraged  to  ytork. 
with  the  local  Head  Start  grantee  in 
designing  the  proposed  program  and 
during  the  initial  implementation  of  the 
RMC/RC  child  care  project  Each 
appUcation  for  funding  must  include  a 
plan  for  addressing  the  problem  of  child 
care  in  or  near  the  Public  or  Indian 
Housing  development  which  includes 
initiatives  that  can  be  sustained  after  the 
demonstration  phase. 

Information  provided  in  response  to 
Part  U,  (5)(c)  and  Part  UI,  (3)(a),  (5),  (6), 
(7).  (8).  (9).  (10).  (11).  and  (12)  of  this 
announcement  will  be  used  to  review 
and  evaluate  applicants  on  the  above 
criterion. 

4.  Geographic  Location  (5  points) 
The  extent  to  which  the  application 

gives  a  precise  location  of  the  project 
and  area  to  be  served  by  the  proposed 
project  and  describes  the  families  to  be 
served. 

Information  provided  in  response  to 
Part  n,  (1)  and  Part  III,  (3)  of  this 
announcement  will  be  used  to  review 
and  evaluate  applicants  on  the  above 
criterion. 

5.  Budget  Appropriateness  and 
Reasonableness  (25  points) 

The  extent  to  which  the  project's  costs 
are  reasonable  in  view  of  the  activities 
to  be  carried  out  and  the  anticipated 
outcomes. 

Ten  of  the  25  points  available  under 
this  criterion  will  be  assigned  based  on 
the  extent  to  which  the  applicant 
provides  assurances  or  firm 
commitments  from  community  sources 
to  continue  the  project  funding  beyond 
the  demonstration  phase. 

The  extent  to  which  the  applicant's 
strategy  is  realistic,  given  the  amount  of 
funding  requested  in  relation  to  the 
overall  strategy,  and  the  quarterly 
timetable  indicated  by  the  applicant  for 
beginning  and  completing  each 
component  of  the  strategy;  the  extent  to 
which  the  applicant  provides  a  line- 
item  budget  for  each  category  of 
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expenses  to  implement  its  strategy  and 
describes  the  financial  and  other 
resources  (as  applied  for  under  this 
Announcement  and  from  other  sources) 
that  may  be  reasonably  expected  to  be 
available  to  carry  out  the  program;  and 
the  extent  to  which  the  applicant 
describes  how  child  care  services  will 
be  coordinated  and  complemented  by 
current  supportive  services. 

Each  applicant  must  set  aside  a 
realistic  amount  in  its  budget  (up  to 
$1,500)  for  travel  to  Washington.  D.C. 
for  one  person  to  participate  in  a 
national  child  care  conference  to  be 
held  for  three  days  sometime  during  the 
17-month  duration  of  the  demonstration 
project. 

Information  provided  in  response  to 
Part  n,  (1).  (3)(a).  (3)(b).  4.  and  Part  HI. 
(3),  (11).  and  (12)  of  this  aimouncement 
will  be  used  to  review  and  evaluate 
applicants  in  the  above  criterion. 

Part  V — Application  Process 

A.  Availability  of  Forms 

Eligible  applicants  interested  in 
applying  for  funds  must  submit  all  of 
the  required  forms  included  at  the  end 
of  this  Announcement. 

In  order  to  be  considered  for  a  grant 
under  this  Announcement,  an 
application  must  be  submitted  on  the 
Standard  Form  424  which  has  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  Control 
Number  0348-0043.  A  copy  has  been 
provided  (see  Appendix  B).  Each 
application  must  be  signed  by  an 
individual  authorized  to  act  for  the 
applicant  and  to  assume  responsibility 
for  the  obligations  imposed  by  the  terms 
and  conditions  of  the  grant  award. 
Appendix  C  contains  certification  forms 
regarding  drug  free  work  place, 
debarment,  and  lobbying.  Only  the 
certification  regarding  lobbying  must  be 
signed  and  returned  with  the 
application.  Applications  must  be 
prepared  in  accordance  with  the 
guidance  provided  in  this 
Announcement. 

B.  Application  Submission 

One  signed  original  and  two  copies  of 
the  grant  application,  including  all 
attachments,  are  required.  The  program 
announcement  number  (ACYF- 

HS )  must  be  clearly  identified  on 

the  application.  Each  application  must 
be  limited  to  no  more  than  50  double- 
spaced  pages  of  program  narrative  (not 
including  the  forms  which  make  up  the 
SF-424  and  resumes)  including  the  one- 
page  project  summary  and,  for  RCs/ 
RMCs,  the  eligibiUty  information 
specified  in  Part  m,  (13).  If  the 
application  is  more  that  50  double- 


spaced  pages  the  other  pages  will  be 
removed  from  the  application  and  not 
considered  by  the  reviewer. 

The  application  must  be  paginated 
beginning  with  the  Form  424  and  also 
contain  a  table  of  contents  listing  each 
section  of  the  application  with  the 
respective  pages  identified.  Only  one 
application  per  applicant  will  be 
accepted. 

C.  Application  Consideration 

Applicants  will  be  scored  against  the 
evaluation  criteria  described  above.  The 
review  will  be  conducted  in 
Washington,  DC.  Reviewers  will  be 
selected  from  lists  of  PubUc  and  Indian 
housing  specialists,  including  national 
organizations  such  as  the  National 
Association  of  Housing  and 
Redevelopment  and  Housing  Officials 
(NAHRO),  Council  of  Large  Public 
Housing  Agencies  (CLPHA),  National 
American  Indian  Housing  Council 
(NAIHC),  National  Association  of 
Resident  Management  Corporations 
(NARMC).  and  Public  Housing  Agency 
Directors  Association  (PHADA). 
Additionally,  reviewers  will  be  persons 
knowledgeable  about  child  care,  the 
Head  Start  program  and  early  childhood 
education  and  development,  Federal 
staff,  and  other  experts  such  as 
university  staff  or  staff  of  child 
development  projects. 

Applicants  which  are  Head  Start 
grantees  will  compete  only  against  other 
Head  Start  grantees  while  applicants 
which  are  RCs/RMCs  will  compete  only 
against  other  RCs/RMCs.  Discrete  funds 
have  been  set  aside  for  each  of  the  two 
areas  of  competition. 

The  results  of  the  competitive  review 
will  be  taken  into  consideration  by  the 
Associate  Commissioner.  Head  Start 
Bureau,  and  the  Assistant  Secretary. 
Office  of  Public  and  Indian  Housing, 
who,  in  consultation  with  ACYF  and 
HUD  Regional  officials,  will  recommend 
projects  to  be  funded.  The 
Commissioner  of  ACYF  will  make  the 
final  selection  of  the  applicants  to  be 
funded.  Applications  may  be  fonded  in 
whole  or  in  part  depending  on  the 
relative  need  for  services,  applicant 
ranking,  geographic  location  and  funds 
available. 

The  Commissioner  may  elect  not  to 
fund  Head  Start  grantees  who  are  in 
high  risk  status  as  of  the  closing  date  of 
this  Announcement  or  those  applicants 
that  have  management,  fiscal,  or  other 
problems  and  situations  which  make  it 
unlikely  that  they  would  be  able  to 
provide  effective  full-day  child  care 
services.  The  Commissioner  may  also 
elect  not  to  provide  funding  to 
applicants  experiencing  problems  in 
providing  quality  services.  Projects  in 


tribal,  rural  and  urban  areas  will  be 
selected. 

Successful  applicants  will  be  notified 
through  the  issuance  of  a  Financial 
Assistance  Award  which  sets  forth  the 
amount  of  fonds  granted,  the  terms  and 
conditions  of  the  grant,  the  effective 
date  of  the  grant,  the  budget  period  for 
which  support  is  given,  and  the  total 
project  period  for  which  support  is 
provided. 

D.  Checklist  for  a  Complete  Application 

The  checklist  below  is  for  your  use  to 
ensure  that  your  application  package 
has  been  properly  prepared. 
— One  original,  signed  and  dated 

application  plus  two  copies. 
— Application  is  from  a  current  Head 

Start  Grantee  or  current  RMC  or  RC 
— Application  length  does  not  exceed  50 

double-spaced  pages 
— ^A  complete  application  consists  of  the 

following  items  in  this  order 
—Application  for  Federal  Assistance 

(SF  424.  REV.4-88): 
— Narrative; 
— Resumes; 
—A  completed  SPOC  certification  with 

the  date  of  SPOC  contact  entered  in 

line  16,  page  1  of  the  SF  424,  REV.4- 
88); 
— Budget  Information — Non- 
Construction  Programs  (SF  424A 

REV.88); 
— Budget  justification  for  Section  B — 

Budget  Categories;  including 

subcontract/delegate  agency  budgets 
— ^Table  of  Contents; 
— Letter  frt)m  the  Internal  Revenue 

Service  to  prove  non-profit  status  (for 

RMC/RC); 
— Project  Summary  (not  to  exceed  one 

page); 
—Organization/eligibility  information 

(RMQRC); 
— Assurances — Non-Construction 

Programs; 
— Certification  Regarding  Lobbying; 
— RC/RMC  eligibility  information 

specified  in  Part  m  (13). 
— Copies  of  contracts/delegate  or 

cooperative  agreements. 

E.  Receipt  of  Applications 

1.  Deadlines 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either: 

a.  Received  on  or  before  the  deadline 
date  at  the  ACF  Division  of 
Discretionary  Grants  (DDG).  or      ^ 

b.  Sent  on  or  before  the  deadline  date 
and  received  by  the  granting  agency  in 
time  for  them  to  be  considered  during 
the  competitive  review  and  evaluation 
process  under  Chapter  1-62  of  the 
Health  and  Human  Services  Grants 
Administration  Manual. 
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(Applicants  ai«  cautionad  to  raquest  a 
legibly  dated  U.S.  Postal  Service 
postoMfk  or  to  obtain  a  legibly  dated 
receipt  fcoiD  a  commercial  carrier  or  tbe 
U.&  Postal  Service.  Private  metered 
postmarks  are  not  acceptable  as  proof  of 
timely  mailing.) 

2.  Af^Iications  Submitted  by  Other 
Means 

Applications  which  are  not  submitted 
in  accordance  vrith  the  above  criteria 
shall  be  considered  as  meeting  the 
dea<ttiae  only  if  tbey  are  physicany 
received  before  cIom  of  business  on  or 
before  the  deadline  date.  Hand 
delivered  applications  will  be  accapled 
at  the  ACF  bivisioB  of  Discrationary 
Grants  during  the  nocmal  working  hours 
of  8:30  8Jn.  to  5  pjiL«  Moncfay  through 
mday.  Std)mit  applications  to:  Head 
Start/HUD  Child  Cava  DemoDstratiao 
Pr^bcI,  Administration  for  Children  and 
Families,  Division  of  Discretionary 
Grants.  200  Independence  Avenua.  SW., 
Hubert  H.  Humphrey  Building.  Room 
341  F.  2.  Washington,  DC.  20201. 

3.  Late  Applications. 

Applications  which  do  net  Wiliet  one 
of  these  criteria  are  oonsidered  as  late 
applications.  The  Head  Start  Bureau 
will  notify  each  lata  af^licant  th^  its 
application  will  not  be  considered. 

4.  Extension  of  Deadline 

The  Head  Start  Bureau  may  extend 
the  deadline  for  all  applicants  because 
of  Acts  of  God  such  as  floods, 
hurricaaes.  etc.,  or  when  there  is  a 
widespread  disruption  of  the  mails. 
However,  if  the  Head  Start  Bureau  does 
not  extend  the  deadline  tor  all 
applicants,  it  may  not  waive  or  extend 
the  deadline  for  any  applicant. 

E.  Paperwork  Reduction  Act  of  1980 

Under  the  Paf>erwork  Reduction  Act 
of  1980.  Public  Law  96-511.  the 
Department  is  required  to  submit  to 


OMB  for  review  and  approval  any 
reportfog  and  racard  keeping 
requirements  in  regutatiens,  including 
program  anaouneements.  This  program 
announcement  does  not  contain 
infcmnation  collection  requirements 
beyond  those  approved  tot  ACF  grant 
applications  under  OMB  Control 
Number  0349-0043. 

F.  Executive  Order  12372— Notification 
Process 

This  program  is  covered  umfer 
Ejtecutive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs."  and  45  CFR  Part  100, 
"Intei^govemmental  Review  of 
Department  of  Health  and  Hum«i 
Services  Programs  and  Activities." 
Under  Executive  Order  12372,  States 
may  design  their  own  processes  for 
reviewing  and  commenting  on  proposed 
Federal  assistance  under  covered 
programs.  All  States  and  territories 
except  Alaska,  Hawaii,  Idaho,  Kansas, 
Louisiana,  Minnesota.  Montane. 
Nebraska,  Oregon,  Pennsylvania, 
Virginia,  Washington,  American  Samoa, 
and  Palau  have  elected  to  participate  in 
the  Executive  Order  process  and  have 
established  Single  Points  of  Contact 
(SPOCs). 

Applicants  from  these  sixteen  areas 
need  take  no  action  regarding  Executive 
Order  12372.  Applications  for  projects 
to  be  administered  by  FederaHy- 
recognised  Indian  Tribes  are  exempt 
ht>m  the  requirements  of  Executive 
Order  12372.  Otherwise,  applicants 
should  contact  their  SPOC  as  soon  as 
possible  to  alert  them  to  the  prospective 
application  and  to  receive  any  necessary 
instructions.  Applicants  must  submit 
any  required  material  to  the  SPOC  as     ' 
early  as  possible  so  that  the  program 
ofHce  can  obtain  and  review  SPOC 
comments  as  part  of  the  award  process. 
It  is  imperative  that  the  applicant 
submit  all  required  materials.  If  any,  to 
the  SPOC  and  indicate  the  date  of  this 


submittal  (or  date  of  contact  if  no 
submittal  is  required)  on  the  SF  424, 

item  1^. 

SPOCs  have  80  days  firom  the 
application  deadHne  date  to  comment 
on  applications  submitted  under  this 
announcement.  The  comment  period  for 
State  processes  will  end  on  April  19, 
1994,  to  allow  time  for  ACF  to  review, 
consider,  and  attempt  to  accommodate 
SPOC  input.  SPOCs  are  encouraged  to 
eliminate  the  submission  of  routine 
endorsements  as  official 
recommendations.  Additionally,  SPOCs 
are  requested  to  clearly  differentiate 
between  mere  advisory  comments  and 
those  official  State  process 
recommendations  which  they  intend  to 
trigger  the  "accommodate  or  explain" , 
rule. 

When  comments  are  submitted 
directly  to  ACF.  they  should  be 
addressed  to:  Department  of  Health  and 
Human  Services,  Administration  for 
Children  and  Families,  Division  of 
Discretionary  Grants,  200  Independence 
Avenue,  SW.,  room  341F.2.  Hubert  H. 
Humphrey  Building,  Washington,  DC 
20201.  ACF  wiH  notify  the  State  of  any 
application  received  which  has  no 
indication  that  the  State  process  has  had 
an  opportunity  for  review. 

A  list  of  SPOCs  for  each  State  and 
territory  is  included  at  Appendix  A  at 
the  end  of  this  announcement. 

G.  Effective  Date 

It  is  anticipated  that  successful 
applications  shall  be  funded  no  later 
than  180  days  after  publication  of  this 
announcement. 

(Catalog  of  Fedecal  Doraeatic  Assistance 
Program  Number  93.600.  Proiect  Head  Start) 

Dated:  November  29. 1993. 
loseph  A.  Mattek. 

Actv^Comaussfoner,  Admmistration  on 
Children,  Youth  and  Families. 
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Instructions  for  the  SF  424 

This  is  a  standard  form  used  by 
applicants  as  a  required  tacesheet  for 
preapplications  and  applications 
submitted  for  Federal  assistance.  It  will 
be  used  by  Federal  agencies  to  obtain 
applicant  certification  that  States  which 
have  established  a  review  and  comment 
procedure  in  response  to  Executive 
Oder  12372  and  have  selected  the 
program  to  be  included  in  their  process, 
have  been  given  an  opportunity  to 
review  the  applicant's  submission. 

Item  and  Entry 

1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal 
agency  (or  State  if  applicable)  & 
applicant's  control  number  (if 
applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or 
revise  an  existing  award,  enter  present 
Federal  identifier  number.  If  for  a  new 
project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of 
primary  organizational  unit  which 
will  undertake  the  assistance  activity, 
complete  address  of  the  applicant, 
^d  name  and  telephone  number  of 

•^  the  person  to  contact  on  matters 
related  to  this  application. 

6.  Enter  Employer  Identification 
Number  (EIN)  as  assigned  by  the 
Internal  Revenue  Service. 

7.  Enter  the  appropriate  letter  in  the 
space  provided. 


8.  Check  appropriate  box  and  enter 
appropriate  letter(s)  in  the  space(s) 
provided: 

— "New"  means  a  new  assistance 

award. 
— "Continuation"  means  an  extension 

for  an  additional  funding/budget 

period  for  a  project  with  a  projected 

completion  date. 
— "Revision"  means  any  change  in  the 

Federal  Government's  financial 

obligation  or  contingent  Uability  from 

an  existing  obligation. 

9.  Name  of  Federal  agency  from  which 
assistance  is  being  requested  with  this 
application. 

lO.Use  the  Catalog  of  Federal  Domestic 
Assistance  number  and  title  of  the 
program  under  which  assistance  is 
requested. 

11.  bnter  a  brief  descriptive  title  of  the 
project.  If  more  than  one  program  is 
involved,  you  should  append  an 
explanation  on  a  separate  sheet.  If 
appropriate  (e.g.,  construction  or  real 
property  projects),  attach  a  map 
showing  project  location.  For 
preapplications,  use  a  separate  sheet 
to  provide  a  summary  description  of 
this  project. 

12.  List  only  the  largest  political  entities 
affected  (e.g..  State,  coimties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional 
District  and  any  District(s)  affected  by 
the  program  or  project. 

15.  Amount  requested  or  to  be 
contributed  during  the  first  funding/ 


^-,. 


budget  period  by  each  contributor. 
Value  of  in-kind  contributions  should 
be  included  on  appropriate  lines  as 
applicable.  If  the  action  will  result  in 
a  dollar  change  to  an  existing  award, 
indicate  only  the  amount  of  the 
change.  For  decreases,  enclose  the 
amounts  in  parentheses.  If  both  basic 
and  supplemental  amounts  are 
included,  show  breakdown  on  an 
attached  sheet.  For  multiple  program 
funding,  use  totals  and  show 
breakdown  using  same  categories  as 
item  15. 

16.  Applicants  should  contact  the  State 
Single  Point  of  Contact  (SPOC)  for 
Federal  Executive  Order  12372  to 
determine  whether  the  application  is 
subject  to  the  State  intergovernmental 
review  process. 

17.  This  question  applies  to  the 
applicant  organization,  not  the  person 
who  signs  as  the  authorized 
representative.  Categories  of  debt 
include  delinquent  audit 
disallowances,  loans  and  taxes. 

18.  To  be  signed  by  the  authorized 
representative  of  the  applicant.  A 
copy  of  the  governing  body's 
authorization  for  you  to  sign  this 
application  as  official  representative 
must  be  on  file  in  the  applicant's 
office.  (Certain  Federal  agencies  may 
require  that  this  authorization  be 
submitted  as  part  of  the  application.) 
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Instructions  for  the  SF-424A 

General  Instructions 

This  form  is  designed  so  that 
application  can  be  made  for  funds  from 
one  or  more  grant  programs.  In 
prejjaring  the  budget,  adhere  to  any 
existing  Federal  grantor  agency 
guidelines  which  prescril^  how  and 
whether  budgeted  amounts  should  be 
separately  shown  for  different  functions 
or  activities  within  the  program.  For 
some  programs,  grantor  agencies  may 
require  budgets  to  be  separately  shown 
by  function  or  activity.  For  other 
programs,  grantor  agencies  may  require 
a  breakdown  by  function  or  activity. 
Sections  A,  B,  C,  and  D  should  include 
budget  estimates  for  the  whole  project 
except  when  applying  for  assistance 
which  requires  Federal  authorization  in 
annual  or  other  funding  period 
increments.  In  the  latter  case.  Sections 
A,  B,  C,  and  D  should  provide  the 
budget  for  the  first  budget  period 
(usually  a  year)  and  Section  E  should 
present  the  need  for  Federal  assistance 
in  the  subsequent  budget  periods.  All 
applications  should  contain  a 
breakdown  by  the  object  class  categories 
shown  in  Lines  a-k  of  Section  B. 

Section  A.  Budget  Summary 

Lines  1-4,  Columns  (a)  and  (b).  For 
applications  pertaining  to  a  single 
Federal  grant  program  (Federal 
Domestic  Assistance  Catalog  number) 
and  not  requiring  a  functional  or  activity 
breakdown,  enter  on  Line  1  under 
Column  (a)  the  catalog  program  title  and 
thecataloo  number  in  Column  (b). 

For  applications  pertaining  to  a  single 
program  requiring  budget  amounts  by 
multiple  functions  or  activities,  enter 
the  name  of  each  activity  or  function  on 
each  line  in  Colvunn  (a),  and  enter  the 
catalog  number  in  Column  (b).  For 
applications  pertaining  to  multiple 
programs  where  none  of  the  programs 
require  a  breakdown  by  function  or 
activity,  enter  the  catalog  program  title 
on  each  line  in  Column  (a)  and  the 
respective  catalog  number  on  each  line 
in  Column  (b). 

For  applications  pertaining  to 
multiple  programs  where  one  or  more 
programs  require  a  breakdown  by 
function  or  activity,  prepare  a  separate 
sheet  for  each  program  requiring  the 
breakdown.  Additional  sheets  should  be 
used  when  one  form  does  not  provide 
adequate  space  for  all  breakdown  of 
data  required.  However,  when  more 
than  one  sheet  is  used,  the  first  page 
should  provide  the  summary  totals  by 
propams. 

Unes  1-4,  Columns  (c)  Through  (g). 
For  new  applications,  leave  Columns  (c) 
and  (d)  blank.  For  each  line  entry  in 


Columns  (a)  and  (b),  enter  in  Columns 
(e),  (f),  and  (g)  the  appropriate  amounts 
of  funds  needed  to  support  the  project 
for  the  first  funding  period  (usually  a 
year). 

For  continuing  grant  program 
applications,  submit  these  forms  before 
the  end  of  each  funding  period  as 
required  by  the  grantor  agency.^ter  in 
Columns  (c)  and  (d)  the  estimated 
amounts  of  funds  which  will  remain 
unobligated  at  the  end  of  the  grant 
funding  period  only  if  the  Federal 
grantor  agency  instructions  provide  for 
this.  Otherwise,  leave  these  columns 
blank.  Enter  in  columns  (e)  and  (f)  the 
amounts  of  funds  needed  for  the 
upcoming  period.  The  amount(s)  in 
Column  (g)  should  be  the  sum  of 
amounts  in  Columns  (e)  and  (0. 

For  supplemental  grants  and  changes 
to  existing  grants,  do  not  use  Columns 
(c)  and  (d).  Enter  in  Column  (e)  the 
amount  of  the  increase  or  decrease  of 
Federal  funds  and  enter  in  Column  (f) 
the  amount  of  the  increase  or  decrease 
of  non-Federal  funds.  In  Column  (g) 
enter  the  new  total  budgeted  amount 
(Federal  and  non-Federal)  which 
includes  the  total  previous  authorized 
budgeted  amounts  plus  or  minus,  as 
appropriate,  the  amounts  shown  in 
Columns  (e)  and  (f).  The  amount(s)  in 
Column  (g)  should  not  equal  the  siun  of 
amounts  in  Columns  (e)  and  (f). 

Line  5 — Show  the  totals  for  all 
columns  used. 

Section  B.  Budget  Categories 

In  the  column  headings  (1)  through 
(4),  enter  the  titles  of  the  same 
programs,  functions,  and  activities 
shown  on  Lines  1-4,  Column  (a). 
Section  A.  When  additional  sheets  are 
prepared  for  Section  A,  provide  similar 
column  hearings  on  each  sheet.  For  each 
program,  function  or  activity,  fill  in  the 
total  requirements  for  funds  (both 
Federal  and  non-Federal)  by  object  class 
categories. 

Lines  6a-i — Show  the  totals  of  Lines 
6a  to  6h  in  each  column. 
,  Line  6j — Show  the  amount  of  indirect 
cost. 

Line  6k — Enter  the  total  of  amounts 
on  Unes  6i  and  6j.  For  all  applications 
for  new  grants  and  continuation  grants 
the  total  amount  in  column  (5),  Une  6k, 
should  be  the  same  as  the  total  amount 
shown  in  Section  A,  Column  (g).  Line  5. 
For  supplemental  grants  and  changes  to 
grants,  the  total  amount  of  the  increase 
or  decrease  as  shown  in  Columns  (1)- 
(4),  Line  6k  should  be  the  same  as  the 
sum  of  the  amouiits  in  Section  A, 
Columns  (e)  and  (f)  on  Line  5. 

Line  7— Enter  the  estimated  amoimt 
of  income,  if  any,  expected  to  he 
generated  from  this  project.  Do  not  add 


or  subtract  this  amount  from  the  total 
project  amount.  Show  under  the 
program  narrative  statement  the  nature 
and  source  of  income.  The  estimated 
amount  of  program  income  may  be 
considered  by  the  federal  grantor  agency 
in  determining  the  total  amount  of  the 
grant. 

Section  C.  Non-Federal  Resources 

Lines  &-11 — Enter  amounts  of  non- 
Federal  resources  that  will  be  used  on 
the  grant.  If  in-kind  contributions  are 
included,  provide  a  brief  explanation  on 
a  separate  sheet. 

Column  (a) — Enter  the  program  titles 
identical  to  Column  (a).  Section  A.  A 
breakdown  by  function  or  activity  is  not 
necessary. 

Column  (b) — Enter  the  contribution  to 
be  made  by  the  applicant. 

Column  (c) — Enter  the  amount  of  the 
State's  cash  and  in-kind  contribution  if 
the  applicant  is  not  a  State  or  State 
agency.  Applicants  which  are  a  State  or 
State  agencies  should  leave  this  column 
blank. 

Column  (d) — Enter  the  amount  of  cash 
and  in-kind  contributions  to  be  made 
from  all  other  sources. 

Column  (e)— Enter  totals  of  Columns 
(b),  (c),  and  (d). 

Line  12— Enter  the  total  for  each  of 
Columns  (b)-(e).  The  amount  in  Column 
(e)  should  be  equal  to  the  amount  on 
Line  5,  Column  (f).  Section  A. 

Section  D.  Forecasted  Cash  Needs 

Line  13 — Enter  the  amount  of  cash 
needed  by  quarter  from  the  grantor 
agency  during  the  first  year. 

Line  14 — Enter  the  amount  of  cash 
from  all  other  sources  needed  by  quarter 
during  the  first  year. 

Line  15 — Enter  the  totals  of  amounts 
on  Lines  13  and  14. 

Section  E.  Budget  Estimates  of  Federal 
Funds  Needed  for  Balance  of  the  Project 

Lines  16-19— Enter  in  Column  (a)  the 
same  grant  program  titles  shown  in 
Column  (a).  Section  A.  A  breakdown  by 
function  or  activity  is  not  necessary.  For 
new  applications  and  continuation  grant 
applications,  enter  in  the  proper 
columns  amounts  of  Federal  funds 
which  will  be  needed  to  complete  the 
program  or  project  over  the  succeeding 
funding  periods  (usually  in  years).  This 
section  need  not  be  completed  for 
revisions  (amendments,  changes,  or 
supplements)  to  funds  for  the  cmrent 
year  of  existing  grants. 

If  more  than  four  lines  are  needed  to 
list  the  program  titles,  submit  additional 
schedules  as  necessary. 

Line  20— Enter  the  total  for  each  of 
the  Columns  (b)-(e).  When  additional 
schedules  are  prepared  for  this  Section, 


•f»7« 


•r  r  Vol.  5»,  Na  242  /  Monday,  December  28.  1998  /  NoHcey 


annotate  accordingly  an^  siiew  tfie 
overall  totals  on  thi«  line. 

Sectioa  P.  Other  Budget  Infaimatioa 

Line  21 — Use  this  space-to  explain 
amounts  for  individual  direct  object- 
class  cost  catBgories  that  may  appear  to 
be  out  of  the  ordinary  or  to  explain  the 
details  as  requited  by  the  Federal 
grantor  agency. 

Line  22— Enter  the  type  of  indirect 
rata  (provisional,  predetennined,  final 
or  fixed)  that  will  be  in  effect  during  the 
binding  period,  the  estimated  amount  of 
the  base  to  which  the  rate  is  applied, 
and  tike  total  indirect  expense. 

Line  23 — Provide  any  other 
esqrianations  or  comments  deemed 
necessary. 

ASSURANCES-NON- 
CONSTRUCnON  PROGRAMS 

Nate:  Certain  of  theaa  assurances  maf  not 
be  applicable  to  your  project  or  program.  If 
you  have  questions,  please  contact  die 
awarding  agency.  Further,  certain  Federal 
awarding  agencies  may  require  appHcants  to 
certify  taadditional  assurances.  If  such  is  the 
case,  you  will  be  notified. 

As  the  duly  authoriaed  representative 
of  jhe  applicant  I  certiiy  that  the 
applicant: 

1.  Has  the  legal  authority  to  apply  for 
Federal  assistance,  and  the  institutional, 
managerial  and  financial  capability 
(including  hmds  sufficient  to  pay  the 
non-Federal  share  of  project  costs)  to 
ensure  proper  planning,  management 
and  completion  of  the  project  descrihed 
in  this  application. 

2.  Will  give  the  awarding  agency,  the 
Comptoeller  General  of  the  United 
States,  and  if  appropriate,  the  State. 
through  any  authorized  representative., 
access  to  and  the  rig^  to  examine  all 
records,  books,  papers,  or  docimients 
related  to  the  award;  and  will  establish 
a  proper  accounting  system  in 
accordance  with  generally  accepted 
accounting  standards  or  agency 
directives. 

3.  Will  establish  safeguards  to 
prohibit  employees  from  using  their 
positions  for  a  purpose  that  constitutes 
or  presents  the  appearance  of  personal 
or  organizational  conflict  of  interest,  or 
penonal  gain. 

4.  Will  initiate  and  complete  the  work 
wnthin  the  applicable  time  frame  after 
receipt  of  approval  of  the  awarding 
agency. 

5.  Will  comply  with  the 
Intergovernmental  Personnel  Act  of 
1970  (42  U.S.C  §§4728-4763)  relating 
to  prescribed  standards  for  merit 
systems  for  programs  funded  under  one 
of  the  nineteen  statutes  or  regulations 
specified  in  Appendix  A  of  QPM's 
Standards  for  a  Ivferit  System  of 


Personnel  Administrstion  (5  CF.R.  960, 
Subpart  F). 

6.  Wilt  comply  with  all  Federal 
statutes- reiatii^  to  nondiscrimination. 
These  include  but  are  not  limited  to:  (a) 
Title  VI  of  the  Qvil  Rights  Act  of  1964 
(P.L  86-352)  which  prohibits 
discrimination  on  the  basis  of  race, 
coibr  er  national  origin;  (b)  Title  IX  of 
the  Education  Amendments  of  1972,  as 
amended  (20  U.S.C  §§  1681-1683,  and 
1685-T686).  which  prohibits 
discrimination  on  the  basis  of  sex;  (c) 
Section  504  of  the  Rehabtlitation  Act  of 
1973.  as  amended  (29  U.S.C  §  794), 
which  prohibits  discrimination  on  the 
basis  of  handicaps;  (d)'die  Age 
Discrimination  Act  of  1975,  as  amended 
(42  U.S.C  SS  6101-6107),  which 
prohibits  discrimination  on  the  basis  of 
age;  (e)  the  E)rug  Abuse  Office  and 
Treatment  Act  of  1972  (F.L.  92-255),  as 
amended,  relating  to  nondiscrimination 
on  the  basis  of  drug  abuse;  (f)  the 
Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention,  Treatment  and 
Rehabilitation  Act  of  1970  (P.L  91-61G). 
as  amandad,  relating  to 
nondiscrimination  on  the  basis  of 
alcohol  abuse  or  alcoholism;  (g)  §§  523 
and  S27  of  the  Public  Health  Service  Act 
of  1912  (42  U.S.C  290  dc^3  and  290  ee- 
3),  as  amended,  relating  to 
confidentiality  of  alcohol  and  drug 
abuse  patient  records;  (h)  Title  VIII  of 
the  Civil  Rights  Act  of  1968  (42  U.S.C 

§  3601  et  seq.).  as  amended,  relating  to 
nondiscrimination  in  the  sals,  rental  or 
financing  of  housing;  (i)  any  other 
nondiscrimination  provisions  in  the 
specific  6tatute(s)  under  which 
application  for  Federal  assistance  is 
being  made;  and  (j)  the  requirements  of 
any  other  nondiscrimination  statutes) 
which  may  apply  to  the  application. 

7.  Will  comply,  or  has  already 
complied,  with  the  requirements  of 
Titles  II  and  III  of  the  Uniform 
Reiocatioa  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (P.L. 
91-646)  whicbfRovide  for  fair  and 
equitable  treatmmt  of  persons  displaced 
or  whose  property  is  acquired  as  a  result 
of  Federal  or  federally  assisted 
programs.  These  requirements  apply  to 
all  interests  in  real  property  acquired' for 
project  purposes  regardless  of  Federal 
participation  in  porchases. 

8.  Will  comply  with  the  provisions  of 
the  Hatch  Act  (5  U.S.C.  §§  1501-1508 
and  7324-7328)  which  limit  the 
political  activities  of  employees  whose 
principal  employment  activities  are 
funded  in  whole  or  in  part  with  Federal 
funds. 

9.  Will  comply,  as  applicabb.  with 
the  provisions  of  the  Di»ri»^-Bacott  Act 
(40  U.S.C.  §§  276a  to  276a-7).  the 
Copeland  Act  (40  U.&C  §  276c  and  18 


U.S.C  §  874"},  and  the  Contract  Work 
Hours  and  Safety  Standards  Act  (40 
U.S.C  §§  327-333),  regarding  labor 
standanls  for  federally  assisted 
construction  subagreements. 

10.  Will  comply,  if  applicable,  with 
flood  insurance  purchase  requirements 
of  Section  102(a)  of  the  Flood  Disaster 
Protection  Act  of  1973  (P.L  93-234) 
which  requires  recipients  in  a  special 
flood  hazard  area  to  participate  in  the 
program  and  to  purchase  flood 
insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  $10,000 
or  more. 

11.  Will  comply  with  environmental 
standards  which  may  be  prescribed 
pursuant  to  the  following:  (a)  Institution 
of  environmental  quality  control 
measures  under  the  National 
Environmental  Policy  Act  of  1969  (P.L 
91-190)  and  Executive  Order  (EO) 
11514;  0>)- notification  of  violating 
facilities  pursuant  to  EO  11738;  (c) 
protection  of  wetlands  pursuant  to  EO 
11990;  (d)  evaluation  of  flood  hazards  ia 
floodplains  in  accordance  with  EO 
11988;  (e)  assurance  of  project 
consistency  with  the  approved  State 
management  program  developed  under 
the  Coastal  Zone  Management  Act  of 
1972  (16  U.S.C.  S§1451  et  seq.);  (f) 
conformity  of  Federal  actions  to  State 
(Clear  Air)  Implementation  Plans  under 
Section  176(c)  of  the  Clear  Air  Act  of 
1955.  as  amended  (42  U.S.C  §  7401  et 
seq.);  (g)  protection  of  underground 
sources  of  drinking  water  imder  the  Safe 
Drinking  Water  Act  of  1974.  as 
amended.  (P.L  93-523);  and  (h) 
protection  of  endangered  species  under 
the  Endangered  Species  Act  of  1973,  as 
amended,  (P.L  93-205). 

12.  Will  comply  with  the  Wild  and 
Scenic  Rivers  Act  of  1968  (16  U.S.C 
§§  1271  et  seq.)  related  to  protecting 
components  or  potential  components  of 
the  national  wild  and  scenic  rivers 
system. 

13.  Will  assist  the  awarding  agency  in 
assuring  compliance  with  Section  106  of 
the  ^4ational  Historic  Preservation  Act  of 
1966,  as  amended  (16  U.S.C  470).  EO 
11593  (identification  and  protection  of 
historic  properties),  and  the 
Archaeological  and  Historic 
Preservation  Act  of  1974  (16U.S.C 
469ai-l  et  seq.). 

14.  Will  comply  widi  P.L  93-348 
regarding  the  protection  of  human 
subjects  involved  in  research, 
development,  and  related  activities 
supported  by  diis  award  of  assistance. 

15.  Will  comply  widi  the  Laboratory 
Animal  Welfare  Act  of  1966  (P.L  89- 
544,  as  amended,  7  U.S.C  2131  et  seq.) 
pertaining  to  the  care,  handling,  and 
treatment  of  warm  blooded  animals  held 
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for  research,  teaching,  or  other  activities 
supported  by  this  award  of  assistance. 

16.  Will  comply  with  the  Lead-Based 
Paint  Poisoning  Prevention  Act  (42 
U.S.C.  §§4801  et  sea.)  which  prohibits 
the  use  of  lead  based  paint  in 
construction  or  rehabilitation  of 
residence  structures. 

17.  Will  cause  to  be  performed  the 
required  financial  and  compliance 
audits  in  accordance  with  the  Single 
Audit  Act  of  1984. 

18.  Will  comply  with  nil  applicable 
requirements  of  all  other  Federal  laws, 
executive  orders,  regulations  and 
policies  governing  this  program. 

Signature  of  Authorized  Certifying  Official 
Title . 


66375 


Applicant  Organization 

Date  submitted . 

State  Single  Points  of  Contact 

Arizona 

Mrs.  Janice  Dunn,  Arizona  State 
Clearinghouse,  3800  N.  Central 
Avenue,  Fourteenth  Floor.  Phoenix 
Arizona  85012,  Telephone  (602)  280- 
1315 

Arkansas 

Ms.  Tracie  L  Copeland.  Manager,  State 
Clearinghouse,  Office  of  , 

Intergovernmental  Service, 
Department  of  Finance  and 
Administration.  F.O.  Box  3278,  Little 
Rock,  Arkansas  72203.  Telephone 
(501)  682-1074 

California 

Glenn  Stober.  Grants  Coordinator,  Office 
of  Planning  and  Research.  1400  Tenth 
Street.  Sacramento,  California  95814, 
Telephone  (916)  323-7480 

Colorado 

State  Single  Point  of  Contact,  State 
Clearinghouse,  Division  of  Local 
Government,  1313  Sherman  Street. 
Room  520,  Denver,  Colorado  80203 
Telephone  (303)  866-2156 

Delaware 

Ms.  Francine  Booth.  State  Single  Point 
of  Contact,  Executive  Department, 
Thomas  Collins  Building.  Dover, 
Delaware  19903,  Telephone  (302) 
736-3326 

District  of  Columbia 

Mr.  Rodney  T.  Halbnan.  State  Single 
Point  of  Contact,  Office  of  Grants 
Mgrat  and  Development.  717  14th 
Street  NW..  Suite  500.  Washington. 
DC  20005.  Telephone  (202)  727-6551 

Florida 

Florida  State  Clearinghouse, 
Intei^ovemmental  Affairs  Policy  Unit, 


Executive  Office  of  the  Governor. 
Office  of  Planning  and  Budgeting.  The 
Capitol,  Tallahassee.  Florida  32399- 
0001.  Telephone  (904)  488-8114 

Georgia 

Mr.  Charles  H.  Badger.  Administrator. 
Georgia  State  Clearinghouse,  K4 
Washington  Street  SW.,  Room  534 A. 
Atlanta,  Georgia  30334.  Telephone 
(404)  656-3855 

Illinois 

Mr.  Steve  Klokkenga,  Stale  Single  Point      Nevada 
of  Contact,  Office  of  the  Governor,  107 
Stratton  Building.  Springfield.  Illinois 
62706.  Telephone  (217)  782-1671 

Indiana 


Department  of  Finance  and 
Administration,  301  West  Pearl  Street. 
Jackson.  Mississippi  39203. 
Telephone  (601) 949-2174 

Missouri 

Ms.  Lois  Pohl,  Federal  Assistance 
Clearinghouse,  Office  of 
Administration.  P.O.  Box  809.  Room 
430.  Truman  Building,  Jefferson  City. 
Missouri  65102.  Telephone  (314)  751- 
4834 


Ms.  Jean  S.  Blackwell.  Budget  Director, 
State  Budget  Agency.  212  State 
House,  Indianapolis,  Indiana  46204, 
Telephone  (317)  232-5610 

Iowa 

Mr.  Steven  R.  McCann,  Division  of 
Community  Progress,  Iowa 
Department  of  Economic 
Development,  200  East  Grand 
Avenue,  Des  Moines,  Iowa  50309, 
Telephone (515) 281-3725 

Kentucky 

Mr.  Ronald  W.  Cook,  Office  of  the 
Governor,  Department  of  Local 
Government.  1024  Capitol  Center 
Drive,  Frankfort,  Kentucky  40601, 
Telephone  (502)  564-2382 

Maine 

Ms.  Joyce  Benson,  State  Planning  Office. 
State  House  Station  #38,  Augusta, 
Maine  04333.  Telephone  (207)  289- 
3261 

Maryland 

Ms.  Mary  Abrams,  Chief.  Maryland 
State  Clearinghouse,  Department  of 
State  Planning,  301  West  Preston 
Street,  Baltimore.  Maryland  21201- 
2365,  Telephone  (301)  225-4490 

Massachusetts 

Ms.  Karen  Arone,  State  Clearinghouse, 
Executive  Office  of  Communities  and 
Development.  100  Cambridge  Street. 
Room  1803.  Boston,  Massachusetts 
02202.  Telephone  (617)  727-7001 

Michigan 

Mr.  Richard  S.  Pastula.  Director. 
Michigan  Department  of  Commerce, 
Office  of  Federal  Graiits,  P.O.  Box 
30225,  Lansing,  Michigan  48909, 
Telephone  (517)'373-7356 

Mississippi 

Ms.  Cathy  Mallette,  Clearinghouse 
Officer.  Office  of  Federal  Grant 
Management  and  Reporting, 


Department  of  Administration.  State 
Clearinghouse,  Capitol  Complex, 
Carson  Qty,  Nevada  89710.  Attn:  Mr. 
Ron  Sparks.  Clearinghouse 
Coordinator.  Telephone  (702)  687- 
4065 

New  Hampshire 

Mr.  JefTery  H.  Taylor,  Director.  New 
Hampshire  Office  of  State  Planning. 
Attn:  Intergovernmental  Review 
Process.  James  E.  Bieber,  2'/i  Beacon 
Street.  Concord.  New  Hampshire 
03301.  Telephone  (603)  271-2155 

New  Jersey 

Mr.  Gregory  W.  Adkins,  Acting  Director. 
Division  of  Community  Resources. 
New  Jersey  Department  of  Community 
Affairs 

Please  direct  correspondence  and 
questions  to:  Andrew  J.  Jaskolka.  State 
Review  Process.  Division  of 
Community  Resources.  CN  814,  Rt>om 
609.  Trenton.  New  Jersey  08625-0814. 
Telephone  (609)  292-9025 

New  Mexico 

Mr.  George  Elliott.  Deputy  Director. 
State  Budget  Division,  Room  190, 
Bataan  Memorial  Building,  Santa  Fe, 
New  Mexico  87503,  Telephone  (505) 
827-3640,  FAX  (505)  827-3006 

New  York 

New  York  State  Clearinghouse.  Division 
of  the  Budget.  State  Capitol,  Albany. 
New  York  12224.  Telephone  (518) 
474-1605 

North  Carolina 

Mrs.  Chrys  Baggett,  Director.  Office  of 
the  Secretary  of  Admin.,  N.C  State 
Clearinghouse.  116  W.  Jones  Street. 
Raleigh.  North  Carolina  27603-8003, 
Telephone  (919) 733-7232       ^ 

North  Dakota 

North  Dakota  Single  Point  of  Contact, 
Office  of  Intergovernmental 
Assistance,  Office  of  Management  and 
Budget,  600  East  Boulevard  Avenue, 
Bismarck,  North  Dakota  58505-0170. 
Telephone  (701) 224-2094 
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Ohio 

Kfr.  Lary  WiMwr.  StatoSin^v  Point  of 
Contact.  StBto/FedBni  Ftads 
Coordinator.  Slatt  GlMrio^ouM, 
Office  of  Budget  and  Management.  30 
East  Broad  Street.  34th  Floor. 
Colurabos.  Ohio  432i»-04M. 
Telephone  (614>46&-069» 

Rhode  bland 

Mi.  Daniel  W.  Vann,  AsaodataDixactor. 
Statewide  Planning  Program, 
Department  of  Administration. 
Division  of  Planning. 

265  Melrose  Street,  Providence.  Rhode 
Island  02907.  Telephone  (401)  277- 
2656  Please  direct  correspondence 
and  questions  to:  Review  Coordinator, 
Office  of  Strategic  Planning, 

South  Carolina 

Omeagia  Burgees,  State  Single  Point  of 
Contact.  Grant  Services,  Office  of  the 
Governor.  1205  Pendleton  Stnet. 
Rosm  477.  Columbia,  South  Carolina 
29201.  Telephone  (8031  734-0494 

South  Dakota 

Ms.  Susan  Comer.  State  Clearinghouse 
Coordinator,  Office  of  the  Governor. 
50O  East  Capitol.  Pierre.  South  Dakota 
57501,  Telephone  (605)  773-3212 

Tennessee 

Mr.  Charles  Brown.  State  Single  Poinr  of 
Contact.  State  Planning  Office.  500 
Charlotte  Avenue.  309  John  Sevier 
Building,  Nashville,  Tennessee  37219, 
Telephone  (615)  741-1678 

Texas 

Mr.  Thomas  Adams,  Governor's  Office 

of  Budget  and  Planning,  P.O.  Box 

12428,  Austin.  Texas  78711. 

Telephooe  (S12)  463-1778 

Utah. 

Utah  Stats  dearinghouae.  Offix»  of 
Planning  and  Budget,  ATTN:  Ms. 
Carolyn  Wright.  Room  116  State 
Capitol.  Salt  Lake  Qty,  Utah  84114, 
Telephone  (801)  538-1 53S 

VernnBit 

Mr.  Bernard  D.  Johnson,  Assistant 
Director,  Office  of  Policy  Research  ft 
Coordination.  Pavilion  Office 
Building,  109  State  Street,  Montpelier, 
Vennont  05602,  Telephone  (802)  828- 
3326 

West  Virginia 

Mr.  Fred  Cutiip.  DisBctnr,  Community 
Development  Division,  West  Virginia 
Development  Office,  Building  #6, 
Room  553,  Charlastoo.  Waet  Virginia 
25305,  Telephone  (304)  348-4010 

Wisconsin 

Mr.  William  C  Carey,  Fadmal/Stata 
Relations  Office,  Wisconsin 


Depattmont  of  Admiotalsation.  101 
Soutfa  WebatM  StiMt.  P.CX  Bon  7884,. 
Milwaikae.  WiscDiiain<  53707. 
Telephone  (008):  266-0267 

Wyoming 

Ms.  Sbwyl  ytStim,  Stet»  Sii^»  Point  of 
Contact.  H«achkp  Buiklii^  4th 
Fkosr,  Eaat  Wing.  Chayenna. 
Wyoming  82002.  Telephooe  (307) 
777-7574 

Guam 

Mr.  Micha^ ).  Raidy.DiiectDr,  Buraeu 

of  Budget  and  Management  Research. 

Office  of  the  Governor.  P.O.  Box  2950. 

Agana.  Guam  96010,  Teiephone  (671) 

472-2285 

Northern  Mariana  Islands 

State  Single  Point  of  Contact.  Planning 
and  Budget  Office.  Office  of  tfaa 
Governor.  Saipan.  CM,  Northern 
Mariana  Islands  96950 

Puerto.  Rico 

Norma  Burgos/Josa  E.  Cara.  Chairman/ 

Director,  Puerto  Rico  Planning  Board. 

Minillas  Gavemment  Center. 
P.O.  Box  41119,  San  Juan,  Puerto  Rico 

00940-9985,  Telephone  (809)  727- 

4444 

Virgin  Islands 

Jose  L  George,  Director,  Office  of 
Management  and  Budget,  No.  41 
Norregade  Emancipation  Garden 
Station,  Second  Floor,  Saint  Thomas. 
Virgin  Islands  00802 

Please  direct  correspondence  to:  Ms. 
Linda  Clarka,  Telephone  (809)  774- 
0750. 

Certification  Regarding  LdMiying      ^ 

Certification  for  Contracts.  Grants, 
Loans,  and  Cooperative  Agreentents 

The  undersigned  certifies,  to  the  best 
of  his  or  her  knowledge  and  belief,  that: 

(1)  No  Federal  appropriated  funds 
have  been  paid  or  will  be  paid,  by  or  on 
behalf  of  the  undersigned,  to  any  person 
for  influencing  or  attempting  to 
influence  an  officer  or  employee  of  any 
agency,  a  Member  of  Con^ss,  an 
officer  or  employee  of  Congress,  or  an 
employee  of  a  Member  of  Congress  in 
connection  with  the  awarding  of  any 
Federal  contract,  the  making  of  any 
Federal  grant,  the  making  of  any  Federal 
loan,  the  entering  into  of  any 
cooperative  agreement,  and.  tlie 
extension,  continuation,  renewal, 
amendment,  or  modification  of  any 
Federal  contract,  grant.  Ioan..oz 
cooperative  agreement. 

(2)  If  any  funds  other  than  Federal 
appropriated  fimda  have  been  paid  or 
will  be  paid  to  any  person  fee 
influencing  or  attempting  to  influence 


an  ofllcar  ot  ampkiya*  of  ei^  agency,,  a 
Member  of  Congroaa;  an  officer  or 
emplojntt  mtCaugtmrn.  or  an  employee 
of  a  Mambar  olCaa^Ba  in  cnnnectiQa 
with  ttusPedaial  cootzact.  gnuit,  loan  or 
cooperative  ayaement.  the  undaraigned 
shall  complata  and.  nfamit  Standmrt 
Form  LLL,  "Disclosure  Form  ta  Report 
Lobbjnng,"  ia  accordenca  witb  its 
instructtoos,    . 

(3)  The  undersigned  shall  require  that 
the  language  of  this  cerification  be 
included  in  the  award  documents  for  all 
subawards  at  all  tiers  (including 
subcontracts,  subgrants,  and  contracts 
under  grants,  loans,  and  cooperative 
agreements)  and  that  all  subrecipients 
shall  certify  and  disclose  accordingly. 

This  certification  is- a  material 
representation  of  fact  upon  which 
rmianee  was  placed  when  this 
transaction  was  made  or  entered  into. 
Submission  of  this  certification  is  a 
prerequisite  for  making  or  entering  into 
this  transaction  imposed  by  section 
1352,  title  31,  U.S.  Code.  Any  parson 
who  fails  to  file  the  required 
certification  shall  be  subject  to  a  civil 
penalty  of  not  less  than  $10,000  and  not 
more  than  $100,000  for  each  such 
failure. 

Stafe  for  Loan  Guarantee  and  Loan 
Insurance 

The  undersigned  States,  to  the  best  of 
his  or  her  knowledge  and  belief,  that 

If  any  funds  have  been  paid  or  will  be 
paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of 
Congraas,  or  an  emplo3ree  of  a  Membra 
of  Congress  in  connection  with  this 
commitment  providing  for  the  United 
States  to  insure  or  guarantee  a  loan,  the 
undersigned  shall  contplete  and  submit 
Standard  Form-LLL  "Disclosure  Form  to 
Report  Lobbying,"  in  accordance  with 
its  instructions. 

Submission  of  this  statement  is  a 
prerequisite  for  making  or  entering  into 
this  transaction  imposed  by  section 
1352,  title  31,  U.S.  Coda.  Any  person 
who  faiia  to  fila  \h»  required  statement 
shall  be  aub)ect  to  a  dvil  pmialty  of  not 
less  than  $10,000  and  not  more  than 
$100,000  for  each  such  failure. 

Signatare 
TiUe 

Otganization 
Data 
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1.    Type  of  Federal  Action: 

□  a.  conbait 
b.  frani 

c  cooperative  agreement 
d.  loan 

«.  lean  goaramee 
t  loan  iiKurancc 


DISCLOSURE  OF  LOBBYING  ACTIVITIES 

Complete  tf«it  fom.  to  <Stdo»e  tobbrnf  acti««t«e«  pmuartt  «o  31  O.S.C.  1352 
CSee  fe^ene  lof  public  burden  ditdoture.) 


Approvt^  br  OMc 

•ua-ooH 


2.     SUIutaffcdcfoi  Action: 

I     ]  •■  bid'offer/appTication 
' — '  b.  MtMa«an) 
c.  post-award 


4.     Name  an4  Addrcst  a(  tcpoftii^  lutHy. 

D    Wme  D    Subawwtlee 

Tier ,  il^igrKMMn: 


Congrenwrnal  Diflrict  if  known: 


«.    Federal  Depailmcnt/Agency: 


3.     Report  lypf. 

□  a.  mHial  fftine 
b  * 


mMeriah 
For  Material  Clui^  (My: 

ye* quarter 

oflastfcpon  


S.     U  Beportiag  lutity  in  No.  4  •  SubMurdee.  fttier 
aitd  Addrcu  ol  Prime: 


Congrewonal  Pittrict  if  kno¥>m. 


t.     fedeialAcliaa 


7.     Federal  Program  N 

CfOA  Number,  Htppttatl* 


•  If  flonoM^, 


10.  a.  Name  and  AddrcM  ol  Lobbying  Entity 

Irf  mdrvKiuil,  last  name,  fini  namt.  Ml): 


4-     Award 
$ 


if  blown: 


b.  ijMfcviduals  PeHormmg  Sctmccs  (mclud^  aMva  i 
different  from  No.  lOaJ 
(last  name,  first  name.  MU: 


11.  Amoont  el  Payment  (cfteck  a/T  that  appiyt 

' _         Gactual       OpJar«ned 


(intch  Conunu»lion  ihrrtitt  Sf-LU-A  ttftrcrtarr 


ir  foim^fafimttHicfttck  alt  that  appiyi: 

D    a.  cash 

Q    b.  irv^nd;  specify:  ruture  __^^ 
value 


13.  Type  of  Payment  fcbecic  aH  that  apf^k 

O  a.  retamer 

a  b.  one-time  lee 

O  c.  oommissior^ 

□  d.  ooniinfent  lee 

D  e.  deferred 

O  f.  ether  tpecily: 


•*  ttiss^srss^s  ;?sri£tf.?j:i2rr'  -^  "•"•'  -  *^'-  *«"-"'  •«'^"-  --*"«"• 


tS.  Contimutioi.  SbectU)  SF4U^  aitMlied:        O  Yes  O  No 


*y  use 


■«»tJM  "••«*»«•  *»i»(win, «.»««., a «.u^, 

„..^  ' ,«  w»M  Hi  xwinwi  le 

tn  uic  nu  mm 


^  __  "•»"  -<J  »M»r  .tie  tHtt  lo 


Federri  Use  Only; 


Signattve:  _ 
Frtle:  


Telephor»c  No.: 


Date: 


A<it»>eni*d  l«f  lacil  acproduciiOM 
Sun4v4  form  .  Ui. 
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U.S.  Department  of  Health  and  Human  Services 


Certification  Regarding  Drug-Free  Workplace  Requirements 
Grantees  Other  Than  individuals 


By  signing  and/or  submitting  this  sppUcstlon  or  grant  sgrtwnent,  the  grants*  is  providing  th*  ctrtiflcstlon 

ssi  out  bslowL  ._— « 

Tlus  certificatkm  is  required  by  regulalions  implementing  tlic  Dnig-Free  Workplace  Act  of  1988, 45  CFR  Fart  76,  Subpart 
F.  Tbe  regulauons,  published  in  the  May  25, 1990  Federal  Register,  require  certification  by  grantees  that  they  waU  mauitam 
a  drag-free  worlcplace.  The  certificatioo  set  out  below  is  a  material  representation  of  fact  upon  which  reliance  will  be  placed 
when  the  Department  of  Health  and  Human  Services  (HHS)  determines  to  award  the  grant.  If  it  is  later  determined  that 
the  grantee  knowingly  rendered  a  false  certification,  or  otherwise  violates  the  requirements  of  the  Drug-Free  Workplace 
Ac»»  HHS,  in  addition  to  any  odier  remedies  available  to  the  Federal  Government,  may  taken  action  authorized  under  the 
Drug-Free  Workplace  Act,  False  certification  or  violation  of  the  certification  shall  be  grounds  for  suspension  of  payments, 
suspension  or  termination  of  grants,  or  governmentwide  suspension  or  debarment  e     •       xtx.  w 

Workplaces  under  grants,  for  grantees  other  than  individuals,  need  not  be  identified  on  the  certification.  If  known,  they 
may  be  identified  in  the  grant  application.  If  the  grantee  does  not  identify  the  workplaces  at  the  time  of  application,  or  upon 
award,  if  there  is  no  application,  the  grantee  must  keep  the  identity  of  the  workplace(s)  on  file  in  its  office  and  make  the 
information  available  for  Federal  inspection.  Failure  to  identify  all  known  workptace«  constitutes  a  violation  of  the  grantee's 
drug-free  workplace  requirements.  .       •        j. 

Workplace  identifications  must  include  the  actual  address  of  buildings  (or  parts  of  buildings)  or  other  sites  where  work 
under  the  grant  takes  place.  Categorical  descriptions  may  be  used  (e.g..  all  vehicles  of  a  mass  transit  authority  or  State 
highway  department  while  in  operation.  State  employees  in  each  local  unemployment  pffice,  performers  in  concert  halls  or 
radio  studios.) 

If  the  workplace  identified  to  HHS  changes  during  the  performance  of  the  grant,  the  grantee  shall  inform  the  agency  of 
the  change(s),  if  it  previously  identified  the  workplaces  in  question  (see  above). 

Definitions  of  terms  in  the  Nonprocurement  Suspension  and  Debarment  common  rule  and  Drug-Free  Workplace 
common  rule  apply  to  this  certification.  Grantees'  attention  is  called,  in  particular,  to  the  following  definitions  from  these 
rules: 

XootroUcd  snbsUncc*  me^is  a  controlled  substance  m  Schedules  I  through  V  of  the  Controlled  Substances  Act  (21 
use  812)  and  as  further  defined  by  regulation  (21  CFR  1308.11  through  1308.15).  .     .   w 

*Coaviction*  means  a  finding  of  guilt  (including  a  plea  of  noto  contendere)  or  imposition  of  sentence,  or  both,  by  any 
judicial  body  charged  with  the  responsibility  to  determine  violations  of  the  Federal  or  Sute  criminal  drug  statutes; 

■Criminal  drag  tUtute'  means  a  Federal  or  non-Federal  criminal  sUtute  involving  the  manufacture,  distribution, 
dispensing,  use,  or  possession  of  any  controlled  substance; 

'Employee'  means  the  employee  of  a  grantee  directly  engaged  m  the  performance  of  work  under  a  grant,  mcluding:  (i) 
AD'dirS^       -        ■        *^^~"'^ •- ;.:-,:^:r..,„....K. 

performance 

work  under  the  grant  and  who  are  on  the  grantee's  payroll. 

the  grantee  (e.g.,  volunteers,  even  if  used  to  meet  a  matching  requirement;  consultanU  or  independent  contractors  not  on 

the  grantee's  payroll;  or  employees  of  subrecipients  or  subcontractors  in  cowered  workplaces). 

Ths  grantee  certifies  that  It  win  or  will  continue  to  provide  a  drug-free  worltpiace  by: 

(a)  Publi^iing  a  statement  notif^g  employees  that  the  unlawful  manufacture,  distribution,  dispensing,  possession  or 
use  of  a  controlled  substance  is  prohibited  in  the  grantee's  workplace  and  specifying  the  actions  that  will  be  taken  against 
employees  for  violation  of  such  prohibition; 

(b)  Establishing  an  ongoing  drug-free  awareness  program  to  inform  emfdoyees  about: 

(1)  The  dangers  of  drug  abuse  in  the  workplacer<2)  The  grantee's  policy  of  maintaining  a  drug-free  workplace;  (3)  Any 
available  drug  counseling,  rehabilitation,  and  employee  assistance  programs;  and,  (4)  The  penalties  that  may  be  imposed 
upon  employees  for  drug  abuse  violations  occurring  in  the  workplace; 

(c)  Making  it  a  requirement  that  each  employee  to  be  engaged  in  the  performance  of  the  grant  be  given  a  copy  of  the 
statement  required  by  p>aragraph  (a); 

(d)  Notifying  the  employee  in  the  statement  required  by  paragraph  (a)  that,  as  a  condition  of  employment  under  the 
grant,  the  employee  will: 

(1)  Abide  by  the  terms  of  the  statement;  and,  (2)  Notify  the  employer  in  writing  of  his  or  her  conviction  for  a  violation 
of  a  criminal  drug  statute  occurring  in  the  workplace  no  later  than  five  calendar  days  after  such  conviction; 

(e)  Notifying  the  agency  in  writing,  withb  ten  calendar  days  after  receiving  notice  under  subparagraph  (d)(2)  from  an 
employee  or  otherwise  receiving  actual  notice  of  such  conviction.  Employers  of  convicted  employees  must  provide  notice, 
including  position  title,  to  every  grant  officer  or  other  designee  on  whose  grant  activity  the  convicted  employee  was  working, 
unless  the  Federal  agency  has  designated  a  central  point  for  the  receipt  of  such  notices.  Notice  shall  include  the 
identification  nuniber(s)  of  each  affected  grant; 
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(f)  Taking  one  of  the  foHowiqg  aaions,  within  30  calendar  days  of  receiving  notice  under  sobparagn^h  (d)(2),  with 
respect  to  any  empbyee  who  is  so  convicted: 

(1)  Taking  appropriate  personnel  aaion  against  such  an  empk^yee,  up  to  and  indudlng  terminatina,  ooesisteBl  with  the 
requirements  of  the  Rehabilitation  Act  of  1973,  as  amended;  or.  (2)  Reqinriit  such  employee  to  participate  satisfactorii}' 
in  a  drug  abuse  assistance  or  rehabiUtatioa  program  approved  for  snch  purposes  by  a  Federal,  State,  or  iocal  lieakh.  law 
eaforcemest,  or  other  appropriate  ^ency, 

(g)  Making  a  good  lahh  effort  to  continue  to  nsmnttta  a  drug-free  workplace  through  tmplemenatioo  of  paragraphs  (a). 
(b).(c),(d),(t)aBd(0. 

The  grantee  may  inseit  In  the  space  provided  below  the  alU(«)  for  the  performance  of  work  done  In 
Mnnertion  witti  the  ^>eclfic  grant  (use  atto^unents.  If  needed): 

I  , 

Piece  of  Ferfomeect  (Street  eddress,  Oty,  Ceeaty,  Stale,  ZIP  Code) 


Chtck       if  theft  0rtworts>iscts  on  flit  that  am  naidmtified  heft. 


Sections  76.530(c)  and  (d)(2)  and  76i63S(aXl)  and  (b)  provide  that  a  Federal  agency  may  dengnate  a  centrd  receipt 
point  for  STATX-^^IDE  AND  STATE  AGENCY-WIDE  certifications,  and  for  aoiificalioa  of  crimiad  drug  convictions. 
For  the  Department  of  Health  and  Human  Services,  the  oemral  receipt  point  is:  Divisioa  of  GfifDU  Maaagemeat  and 
Overstght,  Office  of  Management  and  Acquisitton.  Department  of  Health  and  Human  Servkes,  Room  517-D,  200 
hidepeadence  Avenue,  S.W.,  Washington,  D.C.  20201. 


ncMormwon 
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Certification  Regarding  Debarment. 
Suspension,  and  Other  Responsibility 
Matters— Primary  Covered 
Transactions 

By  signing  and  submitting  this 
proposal,  the  applicant,  defined  as  the 
primary  participant  in  accordance  with 
45  CFR  part  76.  certifies  to  the  best  of 
its  knowledge  and  believe  that  it  and  its 
principals: 

(a)  Are  not  presently  debarred, 
suspended,  proposed  for  debarment, 
declared  ineligible,  or  voluntarily 
excluded  from  covered  transactions  by 
any  Federal  Department  or  agency; 

(b)  Have  not  within  a  3-year  period 
preceding  this  proposal  been  convicted 
of  or  had  a  civil  judgment  rendered 
against  them  for  commission  of  fraud  or 
a  criminal  offense  in  connection  with 
obtaining,  attempting  to  obtain,  or 

E>erforming  a  public  (Federal,  State,  or 
ocal)  transaction  or  contract  under  a 
public  transaction;  violation  of  Federal 
or  State  antitrust  statutes  or  commission 
of  embezzlement,  theft,  forgery,  bribery, 
falsification  or  destruction  of  records, 
making  false  statements,  or  receiving 
stqlen  property; 

(c)  Are  not  presently  indicted  or 
otherwise  criminally  or  civilly  charged 
by  a  governmental  entity  (Federal,  State 
of  local)  with  commission  of  any  of  the 
offenses  enumerated  in  paragraph  (l)(b) 
of  this  certification;  and 

(d)  Have  not  within  a  3-year  period 
preceding  this  application/proposal  had 
one  or  more  public  transactions 
(Federal,  State,  or  local)  terminated  for 
cause  or  default. 

The  inability  of  a  person  to  provide 
the  certification  required  above  will  not 
necessarily  result  in  denial  of 
participation  in  thi<*  covered 
transaction.  If  necessary,  the  prospective 
participant  shall  submit  an  explanation 
of  why  it  cannot  provide  the 
certification.  The  certification  or- 
explanation  will  be  considered  in 
connection  with  the  Department  of 
Health  and  Human  Services  (HHS) 
determination  whether  to  enter  into  this 
transaction.  However,  failure  of  the 
prospective  primary  participant  to 
furnish  a  certification  or  an  explanation 
shall  disqualify  such  person  from 
participation  in  this  transaction. 

The  prospective  primary  participant 
agrees  that  by  submitting  this  proposal, 
it  will  include  the  clause  entitled 
"Certification  Regarding  Debarment, 
Suspension,  Ineligibility,  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions."  provided  below  without 
modi,fication  in  all  lower  tier  covered 
transactions  and  in  all  solicitations  for 
lower  tier  covered  transactions. 


Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions  (To  Be  Supplied  to  Lower 
Tier  Participants) 

By  signing  and  submitting  this  lower 
tier  proposal,  the  prospective  lower  tier 
participant,  as  defined  in  45  CFR  part 
76,  certifies  to  the  best  of  its  knowledge 
and  belief  that  it  and  its  principals: 

(a)  Are  not  presently  debarrtfd, 
suspended,  proposed  for  debarment, 

-  declared  ineligible,  or  voluntarily 
excluded  from  participation  in  this 
transaction  by  any  federal  department  or 
agency. 

(b)  Where  the  prospective  lower  tier 
participant  is  unable  to  certify  to  any  of 
the  above,  such  prospective  participant 
shall  attach  an  explanation  to  this 
proposal. 

Tne  prospective  lower  tier  participant 
further  agrees  by  submitting  this 
proposal  that  it  will  include  this  clause 
entitled  "Certification  Regarding 
Debarment,  Suspension,  Ineligibility, 
and  Voluntary  Exclusion — Lower  Tier 
Covered  Transactions."  without 
modification  in  all  lower  tier  covered 
transactions  and  in  all  solicitations  for 
lower  tier  covered  transactions. 

[FR  Doc.  93-30904  Filed  12-17-93;  8:45  ami 
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Food  and  Drug  Administration 
[Docket  No.  93fl-0347] 

Sclavo,  S.p.A.;  Revocation  of  U.S. 
License  No.  238 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
revocation  of  the  establishment  license 
(U.S.  License  No.  238)  and  product 
licenses  issued  to  Sclavo.  S.p.A.,  for  the 
manufacture  of  Diphtheria  and  Tetanus 
Toxoids  and  Pertussis  Vaccine 
Adsorbed;  Diphtheria  and  Tetanus 
Toxoids  Adsorbed;  Tetanus  and 
Diphtheria  Toxoids  Adsorbed  for  Adult 
Use;  Diphtheria  Toxoid;  Diphtheria 
Toxoid  Adsorbed;  Tetanus  Toxoid; 
Tetanus  Toxoid  Adsorbed;  Tuberculin, 
Purified  Protein  Derivative;  and  Cholera 
Vaccine.  In  a  letter  to  FDA  dated  June 
9, 1993,  Sclavo,  S.p.A.,  voluntarily 
requested  that  its  establishment  and 
product  licenses  be  revoked  and  waived 
its  opportunity  for  bearing. 
DATES:  The  revocation  of  the 
establishment  license  (U.S.  License  No. 
238)  and  product  licenses  became 
effective  July  27, 1993. 


FOR  FURTHER  INFORMATION  CONTACT: 
JoAnn  M.  Minor,  Center  for  Biologies 
Evaluation  and  Research  (HFM-635), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852- 
1448, 301-594-3074. 
SUPPLEMENTARY  INFORMATION:  On  June  9, 
1993,  Sclavo,  S.p.A.,  voluntarily 
requested  the  revocation  of  its 
establishment  license  (U.S.  License  No. 
238)  and  product  licenses.  The  licenses 
were  issued  in  1984  to  Sclavo,  S.p.A., 
53100  Fiorentina,  Siena,  Italy,  for  the 
manufacture  of  Diphtheria  and  Tetanus 
Toxoids  and  Pertussis  Vaccine 
Adsorbed;  Diphtheria  and  Tetanus 
Toxoids  Adsorbed;  Tetanus  and 
Diphtheria  Toxoids  Adsorbed  for  Adult 
Use;  Diphtheria  Toxoid;  Diphtheria 
Toxoid  Adsorbed;  Tetanus  Toxoid; 
Tetanus  Toxoid  Adsorbed;  Tuberculin, 
Purified  Protein  Derivative;  and  Cholera 
Vaccine.  In  early  1992,  the  vaccine  and 
research  divisions  of  Sclavo,  S.p.A., 
were  acquired  by  Biocine  Sclavo,  S.p.A., 
a  wholly-owned  subsidiary  of  The 
Biocine  Co.  The  Biocine  Co.  is  a  joint 
venture  between  the  Chiron  Corp.  and 
Ciba-Geigy  Ltd.  Sclavo,  S.p.A., 
remained  the  legal  holder  of  U.S. 
License  No.  238.  This  voluntary 
revocation  action  followed  inspections 
of  the  firm  by  FDA  which  documented 
significant  deviations  from  the 
applicable  Federal  regulations  in  21 
CFR  parts  210  to  211  and  parts  600  to 
650  and  the  standards  established  in  the 
license,  failure  to  report  changes  as 
required  by  §  601.12  (21  CFR  601.12). 
changes  in  the  establishment  and 
manfacturing  methods  requiring  a  new 
showing  that  the  establishment  and 
product  meet  the  standards  established 
in  the  regulations,  and  on  the 
discontinuation  by  Sclavo  S.p.A.,  of  the 
manufacture  of  its  products. 

FDA  conducted  inspections  of  Sclavo, 
S.p.A.,  located  at  Rosia  and  Siena,  Italy, 
from  September  25  through  29, 1992, 
and  December  14  through  18, 1992.  The 
inspection  and  concurrent  investigation 
were  prompted  by  reports  to  FDA  from 
The  Biocine  Co.,  following  its 
acquisition  of  Sclavo,  S.p.A.,  that 
manufacturing  in  unapproved  facilities 
pursuant  to  unapproved  procedures  had 
occurred  under  Sclavo,  S.p.A.'s  license. 
These  deficiencies  were  reported  to 
FDA  by  the  new  owner  following  an 
internal  audit.  The  subsequent  FDA 
inspections  documented  numerous 
significant  deviations  from  the 
applicable  Federal  regulations. 
Eteviations  identified  during  the 
inspection  of  the  Siena,  Italy,  location 
included,  but  were  not  limited  to,  the 
following:  (1)  Failure  to  report 
important  proposed  changes  in  location. 


CT' 
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equipment,  and  manufacturing  methods 
to  the  Center  for  Biologies  Evaluation 
and  Research  (CBER)  prior  to 
implementation  (§601.12).  in  that  (a) 
numerous  changes  in  manufacturing 
location  were  implemented  without 
notifying  CBER.  and  (b)  numerous 
changes  in  manufacturing  methods  were 
implemented  without  notifying  CBER 
and  without  awaiting  CBER  acceptance 
of  such  changes;  (2)  failure  to  maintain 
accurate  and  concurrent  records  for 
each  step  in  the  manufacture  and 
di.<itribution  of  products  (21  CFR 
600.12(a)),  in  that  duplicate  sets  of  batch 
production  records  were  routinely 
maintained;  one  set  reflecting  the  actual 
production  process  (unapproved)  and 
the  other  set  falsely  indicating  that 
products  were  manufactured  usipg  the 
approved  processes  (21  CFR  211.188); 
and  (3)  failure  to  maintain  written 
procedures  describing  the  handling  of 
all  complaints  regarding  drug  products 
(21  CFR  211.198). 

By  letter  dated  February  1, 1993, 
pursuant  to  §  601.5(b),  FDA  notified 
Biocine  Sclavo,  S.p.A..  and  Sclavo, 
S.p.A,.  of  the  agency's  intent  to  revoke 
U.S.  License  No.  238  issued  to  Sclavo. 
S.p.A.,  and  announced  its  intent  to  offer 
an  opportunity  for  a  hearing  on  the 
matter. 

By  letter  dated  June  9, 1993.  Sclavo 
S.p.A.,  notified  FDA  that  it  had 
discontinued  manufacturing  products 
under  U.S.  License  No.  238,  voluntarily 
requested  that  its  licenses  be  revoked, 
and  waived  its  opportunity  for  a 
hearing.  In  a  letter  dated  July  27, 1993, 
FDA  acknowledged  Sclavo,  S.p.A.'s 
request,  and  revoked  the  establishment 
hcense  (U.S.  License  No.  238)  and  the 
product  licenses  of  Sclavo,  S.p.A. 

FDA  has  placed  copies  of  the 
documents  relevant  to  the  license 
revocations  on  file  with  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  rm.  1-23. 
12420  Parklawn  Dr.,  Rockville.  MD 
20857.  These  documents,  which  are 
filed  under  the  docket  number  found  in 
brackets  in  the  heading  of  this  notice, 
include  the  Inspectional  Observations 
(Form  FDA-483)  from  the  inspection  of 
September  25  through  29, 1992  ; 
Inspectional  Observations  (Form  FDA- 
483)  from  the  inspection  of  December  14 
through  18, 1992  ;  FDA  letter  of 
February  1, 1993;  Sclavo.  S.p.A.,  letter 
of  June  9. 1993;  Biocine  Sclavo.  S.p.A., 
letter  of  June  18. 1993;  and  FDA  letter 
of  July  27. 1993.  The  documents  are 
available  for  public  examination  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m..  Monday  through 
Friday. 

Accordingly,  under  21  CFR  601.5, 
section  351  of  the  Public  Health  Service 


Act  (42  U.S.C.  262),  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Director,  Center  for 
Biologies  Evaluation  and  Research  (21 
CFR  5.68),  the  establishment  license 
(U.S.  License  No.  238),  and  the  product 
hcenses  issued  to  Sclavo,  S.p.A.,  ^ena, 
Italy,  for  the  manufacture  of  Diphtheria 
and  Tetanus  Toxoids  and  Pertussis 
Vaccine  Adsorbed;  Diphtheria  and 
Tetanus  Toxoids  Adsorbed;  Tetanus  and 
Diphtheria  Toxoids  Adsorbed  for  Adult 
Use;  Diphtheria  Toxoid;  Diphtheria 
Toxoid  Adsorbed;  Tetanus  Toxoid; 
Tetanus  Toxoid  Adsorbed;  Tuberculin. 
Purified  Protein  Derivative;  and  Cholera 
Vaccine  were  revoked  effective  July  27. 
1993. 

This  notice  is  issued  and  published 
under  21  CFR  601.8  and  the 
redelegation  at  21  CFR  5.67. 

Dated:  December  9, 1993. 
Kathryn  C  Zoon. 

Director.  Center  for  Biologies  Evaluation  and 
Research. 

(FR  Doc.  93-30901  Filed  12-17-93;  8:45  ami 

BOIMQ  COOE  4160-01-f 


[Docket  No.  93N-041S] 

Nashville  Biologicals,  Inc.;  Revocation 
ofU.S.  License  No.  1082 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
revocation  of  the  estaJilishment  license 
(U.S.  License  No.  1082)  and  the  product 
license  issued  to  Nashville  Biologicals. 
Inc..  for  the  manufacture  of  Source 
Plasma.  In  a  letter  to  FDA  dated  October 
5, 1992,  the  firm  voluntarily  requested 
revocation  of  its  establishment  and 
product  licenses  and  thereby  waived  an 
opportunity  for  a  hearing. 
DATES:  The  revocation  of  the  above 
establishment  license  (U.S.  License  No. 
1082)  and  product  license  became 
effective  November  5, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  M.  Ripley,  Center  for  Biologies 
Evaluation  and  Research  (HFM-635), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852- 
1448, 301-594-3074. 
SUPPLEMENTARY  INFORMATION:  FDA  has 
revoked  the  establishment  license  (U.S. 
License  No.  1082)  and  the  product 
license  issued  to  Nashville  Biologicals, 
hic,  3025  Nolensville  Rd.,  Nashville, 
TN  37211,  for  the  manufacture  of 
Source  Plasma.  The  mailing  address  for 
Nashville  Biologicals,  Inc.,  is  1085  Ohio 
Pike,  Cincinnati,  OH  45245. 


FDA  conducted  an  inspection  of 
Nashville  Biologicals,  Inc.,  between 
August  24  and  September  14, 1992.  The 
inspection  documented  serious 
deviations  fttim  the  applicable  Federal 
regulations  and  the  biologies  standards 
in  the  firm's  licenses.  Deviations 
identified  during  the  inspection 
included,  but  were  not  limited  to,  the 
following:  (1)  Failure  to  assure  that  each 
donation  of  plasma  to  be  used  in 
preparing  a  biological  product  was 
tested  for  the  antibody  to  human 
immunodeficiency  virus  type  1  (anti- 
HIV-1)  and  the  hepatitis  B  surface 
antigen  (HBsAg)  prior  to  shipment,  in 
that,  on  at  least  two  occasions,  Source 
Plasma  units  were  shipped  before  test 
results  for  HBsAg  and  anti-HIV-1  were 
received  (21  CFR  610.40(b)(4)  and 
610.45(a));  (2)  failure  to  adequately 
determine  donor  suitability,  in  that:  (a) 
two  donors  were  allowed  to  continue 
donating  in  the  plasmapheresis  program 
without  serum  protein  electrophoresis' 
testing  every  4  months  (21  CFR 
640.65(b)(l)(i)),  and  (b)  two  donors  with 
serum  protein  composition  outside 
normal  limits  were  deemed  acceptable 
for  continued  donation  (21  CFR 
640.65(b)(2)(i));  (3)  failure  to  adequately 
explain  the  hazards  of  the 
plasmapheresis  procedure  to 
prospective  donors  (21  CFR  640.61);  (4) 
failure  to  assure  that  the  skin  at  the  site 
of  phlebotomy  was  prepared  thoroughly 
and  carefully  by  a  method  that  gave 
maximum  assurance  of  sterility  (21  CFR 
640.64(e));  and  (5)  failure  to  maintain 
complete,  accurate  and  concurrent 
records,  in  that:  (a)  two  different 
individuals  had  donor  record  files 
bearing  the  same  donor  identification 
number  (21  CFR  606.160(c)),  (b)  unit 
numbers  were  changed  prior  to 
shipment  without  a  record  of  the 
relabeling,  eliminating  the  ability  to 
relate  a  unit  directly  to  the  proper  donor 
(21  CFR  606.160(e)),  and  (c)  one  donor 
record  file  was  changed  to  reflect  that  a 
serum  protein  electrophoresis  sample 
was  collected  for  the  donor  when,  in 
fact,  there  was  no  evidence  that  the 
sample  had  been  collected  or  tested  (21 
CFR  606.160(a)(1)).  These  deviations 
demonstrate  management's  failure  to 
exercise  control  over  the  establishment 
in  all  matters  relating  to  compliance  and 
to  assure  that  personnel  were 
adequately  trained  and  supervised,  and 
had  a  thorough  understanding  of  tj»e 
procedures  that  they  perform,  as 
required  by  21  CFR  600.10(a)  and  (b), 
and  21  CFR  606.20(a)  and  (b). 

FDA  determined  that  the  deviations 
from  Federal  regulations  were  serious 
and  constituted  a  danger  to  public 
health,  warranting  suspension  pursuant 
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to  21  C31t  601.6(a).  In  «  letter  to 
Nashville  Biologicals,  Inc.  dated 
September  30, 1992,  FDA  detailed  the 
violations  ooted  above  and  confirmed 
lAbphone  notioa  of  tiw  suspensim  irf 
the  fino's  licenses  for  the  manufacture 
of  Source  Plasoia.  In  the  same  letter. 
FDA  noted  that  the  deviations 
docuBwnted  in  the  recent  inspection 
urere  similar  to  deviations  documented 
in  previous  FDA  iaqwctions.  Because 
these  inspections  had  documented  the 
firm's  failure  to  adequately  implement 
previously  promised  corrective  actions, 
FDA  had  no  assurance  that  another 
corrective  action  plan  would  be 
properly  implemented  to  correct  the 
deviations  documented  at  the  most 
recant  inspection.  Accordingly.  FDA 
noted  that  the  firm  would  not  be 
provided  an  opportunity  to  demonstrate 
or  achieve  compliance,  and  notified  the 
firm  that  the  agency  would  move  to 
revoke  the  licenses,  pursuant  to  21 CFR 
601.5(b). 

In  a  letter  to  FDA  dated  October  5, 
1992,  the  firm  voluntarily  requested 
revocation  of  its  licenses  and  thereby 
waived  its  opportunity  lor  bearing 
UT)der  21  CFR  601.5(a).  The  agency 
granted  the  licensee's  request  by  letter 
dated  November  5. 1992,  which  revoked 
the  establishment  license  (U.S.  License 
Na  1082)  and  the  product  license  for 
the  manufacture  of  Source  Plasma. 

FDA  has  placed  copies  of  the 
documents  relevant  to  the  license 
revocations  on  file  under  the  docket 
number  found  in  brackets  In  the 
heading  of  this  document  with  the 
Dockets  Management  Branch  (HFA- 
305),  Food  ana  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 
Rockville.  MD  20857.  These  documents 
include:  FDA  letters  of  September  30, 
and  November  5, 1992;  anid  the  firm's 
letter  of  October  5. 1992.  These 
doaunents  are  available  in  the  Dockets 
Management  Branch  (address  above) 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

Accordingly,  under  section  351  of  the 
Piibiic  Health  Service  Act  (42  U.S.C 
262).  21  CFR  601.5.  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10)  and 
redelegaled  to  the  Director.  Center  for 
Biologies  Evaluation  and  Research  (21 
CFR  5.68).  the  establishment  license 
(U.S.  license  No.  1082)  and  1^  product 
license  issued  to  NashviUe  Biologicaia, 
Inc..  for  the  manufaoture  of  Source 
Plasma  were  revoked,  efiective 
November  5. 1992. 

This  notice  is  issued  and  published 
under  21  CFR  601.8  and  the 
redelq^ion  at  21  CFR  9.67. 


Dated:  DManW  7.  tSU. 
Mickari  G.  Beata'iee. 

Acting  Director.  Center  for  BioioffCM 
Bfoliiation  and  Research. 
(Fit  Dog.  93-30900  Hied  12-17-03;  8:45  am] 
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[DockalNe.MF-03201 

Leonard  8.  Finegold;  vnthdrawai  of 
Food  Additive  Petitloa 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
withdrawaL  without  prejudice  to  a 
future  filing,  of  a  food  additive  petition 
(FAP  0B4220)  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of 
poly(phenyleneterephthalamide)  resins 
as  a  repeated-use  cooking  bag  material 
for  popping  com  in  microwave  or 
conventional  ovens. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  ).  Machuga,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
216),  Food  and  Drug  Administration, 
200  C  St  SW..  Washington,  DC  20204. 
202-254-9511. 

SUPPLEMENTARY  MFCRMATION:  In  a  notice 
published  in  the  Federal  Registo*  of 
December  6, 1990  (55  FR  50404).  FDA 
announced  that  a  food  additive  petition 
(FAP  OB4220)  had  been  filed  by  Leonard 
S.  Fmegold.  P.O.  Box  23033,  San  Diego, 
CA  92123.  The  petition  proposed  that 
the  food  additive  regulations  be 
amended  to  provide  for  the  safe  use  of 
poly(phenyleneterephthalamide)  resins 
as  a  repeated- use  cooking  bag  material 
for  popping  com  in  microwave  or 
conventional  ovens.  On  July  13, 1993. 
FDA  informedtbe  petitioner  that 
approval  of  the  sub)ect  petition  was  no 
longer  required  to  authorize  the 
petitioned  use  because  such  use  was 
covered  by  a  newly  established 
regulation  (21  CFR  177.1632).  and  that 
the  agency  intended  to  publish  a  notice 
announcing  the  withdrawal  of  FAP 
0B4220.  Accordingly.  FDA  now 
considers  the  petition  to  be  withdrawn 
without  prejudice  to  a  future  filing  (21 
CFR  171.7). 

Dated:  December  1. 19S3. 

FradR.  Shank, 

Director.  Ceaterfar  Food  Safety  and  Applied 
AtelritioB. 

(PR  Doc  g3-S0t02  PiM  12-17-V3: 8AS  am] 
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Advisory  Committees:  Noflee  of 
MOOungs 

AQENCV:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 


r:  This  notice  announces 
forthcoming  meetings  of  public  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA).  This  notice  also 
summarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 
MEETINGS:  The  following  advisory 
committee  meetings  are  announoed: 

Generic  Drugs  Advisory  Commltlee 

Date,  time,  and  place.  )anuary  11  and 
12, 1994, 8  a.m.,  conference  rms.  D  and 
E,  Parklawn  Bldg..  5600  Fishers  Lane, 
Rockville,  MD. 

Type  of  meeting  and  contact  person. 
Open  committee  discussion,  January  11, 
1994,  8  ajn.  to  5  pjn.;  open  public 
hearing,  5  pjn.  to  6  pjn.,  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion,  January  12, 
1994.  8  a.m.  to  3  p.m.;  open  public 
hearing,  3  p.m.  to  4  p.m.,  unless  public 
participation  does  not  last  that  kmg; 
Kimberly  L.  Topper.  Center  for  Drug 
Evaluation  and  Research  (HFD-9),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville.  MD  20857.  301-443- 
4090. 

General  function  of  the  committee. 
The  committee  gives  advice  on 
scientific  and  technical  issues 
concerning  the  safety  and  effectiveness 
of  human  generic  drug  products  for  use 
in  the  treatment  of  a  broad  spectnmi  of 
human  diseases  and  makes  appropriate 
recommendations  to  the  Secretary  of 
Health  and  Himian  Services,  the 
Assistant  Secretary  for  Health,  the 
Commissioner  of  Food  and  Drugs,  and 
the  IMrector  of  the  Center  for  Drug 
Evaluation  and  Research.  The 
committee  may  also  review  agency- 
sponsored  intramural  and  extramural 
biomedical  research  programs  in 
support  of  FDA's  generic  dmgs 
regulatory  responsibilities. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  December  27, 
1993,  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
argiunents  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
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approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  On 
January  11  and  12, 1994,  the  committee 
will  discuss  issues  related  to  in  vitro 
dissolution  testing  of  immediate-release 
and  extended-release  solid,  oral  dosage 
forms  and  its  relationship  to  product 
quality  and  to  in  vivo  bioavailability 
and  bioequivalence.  Information  relative 
to  this  discussion  will  be  used  by  FDA 
in  improving  its  use  of  dissolution  data 
and  in  identifying  future  directions  for 
research  to  better  define  the  conditions 
for  using  dissolution  as  a  surrogate 
marker  of  in  vivo  performance. 

Arthritis  Advisory  Committee 

Dirte,  time,  and  place.  January  27  and 
28, 1994. 8:30  a.m.,  conference  rms.  D 
and  E,  Parklawn  Bldg.,  5600  Fishers 
Lane,  Rockville,  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  January  27, 1994, 
8:30  a.m.  to  9:30  a.m.,  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion,  9:30  a.m.  to 
5  p.m.;  open  committee  discussion, 
January  28, 1994,  8:30  a.m.  to  5  p.m.; 
Isaac  F.  Roubein,  Center  for  Drug 
Evaluation  and  Research  (HFD-7),  Food 
and  Dmg  Administration,  5600  Fishers 
Lane.  Rockville.  MD  20857.  301-443- 
3741. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  human 
drags  for  use  in  arthritic  conditions. 

Agenda — Open  public  hearing. 
Intei«sted  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  January  20, 1994, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  On 
January  27. 1994,  the  committee  will 
discuss  new  drug  application  (NDA)  20- 
335  for  Therafectin  (amiprilose  HCl), 
Greenwich  Pharmaceuticals,  Inc.  On 
January  28. 1994.  the  committee  will 
discuss:  (1)  "NDA  Day"  procedures  and 
objectives;  and  (2)  the  role  of  the 
committee  in  the  review  of  switches 
from  prescription  drag  use  to  over-the- 
counter  use. 

FDA  public  advisory  committee 
meetings  may  have  as  many  as  four 
separable  portions:  (1)  An  open  public 
hearing,  (2)  an  open  committee 


discussion.  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  There  are  no  closed  portions 
for  the  meetings  aimounced  in  this 
notice.  The  dates  and  times  reserved  for 
the  open  portions  of  each  committee 
meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  limit  for 
an  open  public  hearing  represents  a " 
minimum  rather  than  a  maximum  time 
for  public  participation,  and  an  open 
public  hearing  may  last  for  whatever 
longer  period  the  committee 
chairperson  determines  will  facilitate 
the  committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205. 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  fibn,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  conunittees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  annoimced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  mterested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportimity  to  speak  will  be  allowed  to 
make  an  oral  presentation  at  the 
hearing's  conclusion,  if  time  permits,  at 
the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting.  . 

Transcripts  of  the  open  portion  of  the 
meeting  may  be  requested  in  writing 
fiom  the  Freedom  of  Information  Office 
(Hn-35),  Food  and  Drag 
Administration,  rm.  12A-16,  5300 
Fishers  Lane,  Rockville.  MD  20857, 
approximately  15  working  days  after  the 


meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 
Rockville,  MD  20857,  approximately  15 
working  days  after  the  meeting,  between 
the  hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  Summary  minutes  of 
the  open  portion  of  the  meeting  may  be 
requested  in  writing  fiom  the  Freedom 
of  Information  Office  (address  above) 
beginning  approximately  90  days  after 
the  meeting. 

This  notice  is  issued  imder  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C  app.  2),  and 
FDA's  regulations  (21  CFR  part  14)  on 
advisory  committees. 

Dated;  December  13. 1993. 
Jane  E.  Henney, 

Deputy  Commissioner  for  Operations. 

[FR  Doc.  93-30903  Filed  12-17-93;  8:45^mj 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Elephant  Butte  and  Caballo 
Reservoirs,  Percha  and  Leasburg 
Diversion  Dam  Reservations  Resource 
Management  Plan/Draft  Environmental 
impact  Statement,  Rio  Grande  Project 
NM  '^ 

AGENCY:  Bureau  of  Reclamation, 
Interior. 

ACTION:  Notice  of  cancellation  of  a 
notice  of  intent  to  prepare  a  draft 
environmental  impact  statement  in 
association  with  a  resource  management 
plan. 

SUMMARY:  The  Bureau  of  Reclamation 
(Reclamation)  is  canceling  plans  to 
prepare  a  draft  resource  management 
plan/environmental  impact  statement 
for  the  Elephant  Butte  and  Caballo 
Reservoirs,  Percha  and  Leasburg 
Diversion  Dam  Reservations,  Rio  Grande 
Project,  New  Mexico. 

FOR  FURTHER  INFORMATJON  CONTACT: 
Lee  Swenson,  Chief,  Environmental 
Compliance  Branch.  Bureau  of 
Reclamation,  Upper  Colorado  Region, 
PO  Box  11568,  Salt  Lake  City,  Utah 
84147. 

SUPPLEMENTARY  INFORMATION: 
Reclamation  published  a  notice  <5f  intent 
(NOI)  to  prepare  a  draft  environmental 
impact  statement  (DEIS)  for  the 
Elephant  Butte  and  Caballo  Reservoir, 
Percha  and  Leasburg  Diversion  Dam 
Reservations  Resource  Management 
Plan,  Rio  Grande  Project,  New  Mexico, 
in  tile  Federal  Register,  NOI  Citation:  54 


m 


66384 


Federal  Register  /  Vol.  58.  Na  242  /  Monday.  December  20.  1993  /  Notices 


FR  36396.  September  1, 1989.  Public 
meetings  were  held  in  the  cities  of  Truth 
or  Qmsequences  and  Las  Cruces.  New 
Mexico,  on  January  31. 1990.  and 
February  1, 1990.  r^pectively. 

Progress  on  the  DEIS  was  initially 
delayed  due  to  lack  of  funds.  Later,  a 
lawsuit  initiated  by  Elephant  Butte 
Irrigation  District  generated  concerns 
which  resulted  in  an  indefinite 
postponement  of  work  on  the  resource 
management  plan  (RMP)  and  associated 
DHS,  until  the  litigation  is  settled. 
Recently,  additional  concerns  were 
expressed  by  cabin  owners  who  want  to 
purchase  the  leased  land  where  their 
cabins  are  located.  As  a  result  of  the 
concerns  raised.  Reclamation  will  delay 
work  on  the  RMP  until  these  issues  are 
.-esolved.  It  is  not  anticipated  that  work 
t  n  the  RMP  will  resume  until  1997. 
v/hen  a  new  NOI  will  be  prepared  and 
filed  by  Reclamation. 

Dated:  Decembsr  13, 1993. 
Donald  R.  Glaser, 
Deputy  Coamdsskmer. 
IFR  Doc  93-30927  Filed  12-17-93;  8:45  ami 
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—Current  Status  of  NASA  Programs  and 
Projects:  Space.  Micro^wity. 
Biological  Sciences 

— Cuitent  Status  of  NASA-NIH 
Cooperative  Programs  and  Projects 

— Recommendations  to  the  NASA 
Administrator  and  NIH  Director 
It  is  imperative  that  the  meeting  be 

held  on  these  dates  to  accommodate  the 

scheduling  priorities  of  the  key 

participants.  Visitors  will  be  requested 

to  sign  a  visitor's  register. 

Dated:  December  14, 1993. 
Timolhy  M.  SuUtvaa. 

Advisory  Committee  Management  Offker, 

National  Aeronautics  and  Space 

Administration. 

[FR  Doc.  93-309M  Filed  12-17-93;  a:4S  am) 
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NATIONAL  AERONAUTICS  AND 
SPACE  AOIONISTRATION 

[Ne«leef»-0931 

Natfonal  Aeronautics  and  Space 
Administration  (NASA)-Nationai 
Institute  of  Health  (NIH)  Panel  on 
Biomedical  and  Behavioral  Research; 
Meeting 

AGENCY:  N    'onal  Aeronautics  and 

Space  Administration. 

ACnOH:  Notice  of  meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Public 
Law  92-463,  the  National  Aeronautics 
and  Space  Administration  announces  a 
meeting  of  the  NASA-NIH  Panel  on 
Biomedical  and  Behavioral  Research. 
DATES:  January  9, 1994,  9  a.m.  to  5  p.m.; 
and  January  10, 1994,  9  a.m.  to  2  p.m. 
ADDRESSES:  Bethesda  Ramada  bm  and 
Conference  Center.  8400  Wisconsin 
Avenue,  room  229,  Executive  Board 
Room,  Bethesda,  MB  20814;  and 
National  Institutes  of  Health.  Building 
49,  Conference  room  B,  9000  Rockville 
Pike.  Bethesda.  MD  20892. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Mary  Ann  Gaskins.  Code  UP, 
National  Aeronautics  and  Space 
Administrs^'on,  Washington.  DC  20546. 
202/358-0857. 

SUPPt.EMENTARY  MFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANTHES 

Agency  Information  Collection  Under 
0MB  Review 

AGENCY:  National  Endowment  for  the 

Humanities. 

ACTION:  Notice. 

SUMMARY:  The  National  Endowment  for 
the  Humanities  (NEH)  has  sent  to  the 
OfTice  of  Management  and  Budget 
(OMB)  the  following  proposals  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C  chapter  35). 
DATES:  Comments  on  this  information 
collection  must  be  submitted  on  or 
before  January  19,  1994. 
ADDRESSES:  Send  comments  (o  Ms. 
Susan  Daisey,  Assistant  Director,  Grants 
Office,  National  Endowment  for  the 
Humanities.  1100  Pennsylvania  Avenue, 
NW..  room  310,  Washington,  DC  20506 
(202-606-8494)  and  Mr.  Steve 
Semenuk,  Office  of  Management  and 
Budget,  New  Executive  Office  Building. 
726  Jackson  Pfece.  NW..  room  3002. 
Washington.  EJC  20503  (202-395-6880). 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Susan  Daisey.  Assistant  Director. 
Grants  Office.  National  Endowment  for 
the  Humanities.  1100  Pennsylvania 
Avenue.  NW..  room  310.  Washington. 
DC  20506  (202)  606-8494  from  whom 
copies  of  forms  and  supporting 
documents  are  available. 
SUPPLEMENTARY  MFORMATION:  All  of  the 
entries  are  grouped  into  new  forms. 
revisions,  extensions,  or  reinstatements. 
Each  entry  is  issued  by  NEH  and 
contains  the  following  information:  (1) 
The  title  of  the  form;  (2)  the  agency  form 
number,  if  applicable;  (3)  how  often  the 
form  must  be  filled  out;  (4)  who  will  be 
required  w  asked  to  report;  (5)  what  the 


form  %vill  be  used  for  (6)  an  estimate  of 
the  number  of  responses;  (7)  the 
frequency  of  response;  (8)  an  estimate  of 
the  total  number  of  hours  needed  to  fill 
out  the  form;  (9)  an  estimate  of  the  total 
annual  reporting  and  recordkeeping 
burden.  None  of  these  entries  are  subject 
to  44  U.S.C  3504(h). 
Category:  Revisions. 
Title:  NEH  Teacher-Scholar  Program 
far  Elementary  and  Secondary  School 
Teachers. 

Form  Nvmber  3 1 36-01 22. 
Frequency  of  Collection:  Annual. 
Respondents:  Individuals  or 
households  Academic  scholars — 
teachers,  administrators. 

Use:  The  application  instructions 
provide  direction  for  preparing  narrative 
and  budgetary  pai\s  of  appUcations  for 
grant  funds. 

Estimated  Number  of  Respondents: 
300. 
Frequency  of  Response:  once. 
Estimated  Hours  for  Respondents  to 
Provide  Information:  10  hours  per 
respondent. 

Estimated  Total  Annual  Reporting 
and  Recordkeeping  Burden:  3,250 
hours. 

Donald  Gihaoo, 
Acting  Deputy  Chairman. 
[FR  Doc.  93-30915  Filed  12-17-93;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Nominations  of  New  Members  of  the 
Advisory  Committee  on  the  Medical 
Uses  of  Isotopes 

AGENCY:  U.S.  Nuclear  Regulatory 

Commission. 

ACTION:  Call  for  nominations. 

SUMMARY:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  inviting 
nominations  of  individuals  for  its 
Advisory  Committee  on  the  Medical 
Uses  of  Isotopes  (ACMUI)  who  are 
qualified  in  hospital  administration. 

DATES:  Nominations  are  due  on 
February  18. 1994. 
ADDRESSES:  Submit  nominations  to: 
Secretary  of  the  Commission,  Attn: 
Advisory  Committee  Management 
Officer,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 
FOR  FURTH»  INFORMATION  CONTACT. 
Larry  W.  Camper.  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  Telephone: 
301-504-3417. 

SUPPLEMENTARY  MFORMATION:  The 
ACMUI  advises  NRC  on  policy  and 


Federal  legbter  /  Vol  58.  Na  242  /  Monday.  December  20.  1993  /  Notices 


6638S 


technical  issues  that  arise  ia  regulating 
the  medical  use  of  byjfmxlact  material 
for  diagnosis  and  thenpy. 
Responnhctities  include  provitUng 
guidance  and  romawnta  on  changes  in 
NRC  rules,  regulations,  and  guides 
concerning  medical  use;  evaluating 
certain  nonroutine  uses  of  byproduct 
material  for  medical  use;  and  providing 
technical  assistance  in  hcensing. 
inspection,  and  enforcement  cases. 

Conunittee  monbers  possess  the 
medical  and  technical  skills  needed  to 
address  evolving  issues.  The  ACMUI 
currently  consists  of  three  physician 
specialists  in  therapeutic  radiology, 
with  experience  in  teletherapy  anid 
brach  jthetapy;  three  physician 
specialists  in  nuclear  medicine,  with 
backgrounds  in  radiology,  internal 
medicine,  and  cardiology;  a  nuclear 
medicine  technologist;  a 
radiopharmacist;  a  specialist  in  medical 
physics;  a  patient's  rights  and  care 
advocate;  an  individual  with  experience 
in  State  regulation  of  radioisotopes;  and 
a  representative  from  the  Food  end  I>rug 
Administration. 

All  new  committee  members  will 
serve  a  2-year  term,  with  possible 
reappointment  to  two  addition  2-year 
terms. 

Nominees  must  include  resumes 
describing  their  educational  and 
professional  qualifications,  and  provide 
their  current  addresses  and  telephone 
numbers. 

Nominees  must  be  United  States 
citizens  and  be  able  to  devote 
approximately  80  hours  per  year  to 
committee  buisiness.  Members  will  be 
compensated  and  reimbursed  for  travel 
(including  per  diem  in  lieu.of 
subsistence),  secretarial,  and 
correspondence  expenses.  Nominees 
will  undergo  a  security  background 
check  and  will  be  required  to  complete 
financial  disclosure  statements  in  order 
to  avoid  conflict  of  interest  issues. 

Dated  at  Washington,  DC.  this  14th  day  of 
December,  1993. 

For  the  Nuclear  Regulatory  Commission. 
)ohn  C.  Hoyle, 

Advisory  Committee  Monagpment  Officer. 
IFR  Dot  93-30943  Filed  12-17-93;  8:45  am] 
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[Docket  No.  50-3021 

Florid*  Power  Corp.  (Crystal  River  Untt 
3);  Environmental  Assassment  and 
Finding  of  No  SIgnificam  hnpect 

The  U.S.  Nuclear  Regulatory 
Commission  is  considering  issuance  of 
a  scheduler  exemption  from  the 
requirements  of  10  CFR  part  50 
appendix  E  to  Florida  Power 


Corporation  fthe  license^,  for  Qystal 
River  Unit  3  (CR-3),  located  in  Otras 
County,  Florida. 

EnTironmental  AssesameBt 

Identification  of  the  Proposed  Action 

The  proposed  exemption  would  allow 
temporary  relief  from  the  requirenfents 
of  10  CFR  part  50.  appendix  E.  section 
IV.F.2..  for  the  licensee  at  CR-3  to 
annually  exercise  its  emergency  plan. 
By  letter  dated  October  27. 1993,  the 
licensee  requested  an  exemption  from 
the  requirements  of  10  CFR  part  50, 
appendix  E,  to  conduct  an  annual 
exercise  of  the  CR-3  Radiological 
Emergency  Plan  in  1993.  The  licensee 
had  planned  to  conduct  a  full- 
participation  exercise  involving  the 
State  of  Florida  and  local  response 
organizations  on  November  3, 1993.  The 
licensee  requested  that  an  exemption  be 
granted  because  the  State  and  local 
government  agencies  requested  a  delay 
of  the  1993  annual  exercise  from 
November  3, 1993  to  January  20, 1994. 
The  request  to  move  the  exercise  date 
was  originated  by  the  Citrus  Coxmty 
SherifTs  Department  (Emergency 
Management  Section)  because  they 
would  be  unable  to  participate  on 
November  3rd  as  a  result  of  a  aHifiicting 
community  issue  which  could  have 
necessitated  their  involvement  at  that 
time.  The  licensee  states  that  the  issue 
involved  the  well-being  of  Citrus 
County  residents.  This  proposed  delay 
will  prevent  the  licensee  from  meeting 
the  annual  requirement  to  exercise  the 
CR-3  Radiological  Emergency  Plan  as 
specified  in  appendix  E  to  10  CFR  part 
50,  and,  therefore,  FPC  requested  a 
scheduler  exemption. 

The  licensee  stated  that  they  had 
conducted  an  exercise  with  the  State  of 
Florida  and  local  agencies  on  October  1. 
1993.  which  activated  all  emergency 
facilities  and  included  participation 
from  all  major  responder  groups. 

The  Need  for  the  Proposed  Action 

The  proposed  exemption  is  needed  as 
a  result  of  a  conflicting  community 
issue  which  could  have  necessitated  the 
involvement  of  the  Citrus  County 
Sheriffs  Department  (Emergency 
Management  Section)  just  prior  to  and 
during  the  November  exercise  date.  This 
issue  involves  the  well-being  of  Qtrus 
County  residents. 

Environmental  Impacts  <^the  Proposed 
Action 

The  proposed  exemption  does  not 
involve  any  measurable  environmental 
impacts  since  the  exemption  deals  with 
the  exercise  of  the  licensee's  emergency 
plan.  Plant  configuration  and  (^rations 


are  not  changed.  Thus,  the  proposed 
exemption  would  not  affect  tfie 
probability  or  consequences  of  a 
potential  reactor  accident  and  would 
not  otherwise  affect  radiological  plant 
effluents.  Consequently,  the 
Commission  concludes  that  there  are  no 
significant  radiological  impacts 
associated  with  the  proposed 
exemption. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
exemption  involves  only  the  emergency 
plan  exercises,  h  does  not  affect 
nonradiological  plant  effiuents  and 
there  are  no  other  nonradiological 
environmental  impacts  associated  with 
the  proposed  exemption. 

Alternatives  to  the  Proposed  Action 

Since  the  staff  has  concluded  that 
there  are  no  measurable  environmental 
impacts  associated  with  the  prop>osed 
exemption,  any  alternatives  with  equal 
or  greater  environmental  impact  need 
not  be  evaluated.  The  principal 
alternative  to  the  exemption  would  be  to 
require  strict  compliance  with  10  CFR 
part  50.  appendix  E.  section  IV.F.2..  for 
the  licensee  at  CR-3  to  annually 
exercise  its  emergency  plan. 

Alternative  Use  of  Resources 

This  exemption,  from  the  scheduled 
exercise  in  November  1993  does  not 
reduce  the  use  of  resources  since  the 
exercise  will  be  conducted  in  January 
1994,  and  the  previously  scheduled 
October  1994  exercise  will  also  be 
conducted. 

Agencies  and  Persons  Consulted 

The  staff  consulted  with  the  State  of 
Florida  regarding  the  environmental 
impact  of  the  proposed  action. 

Finding  of  No  Significant  Impact 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commission  concludes  that  the 
proposed  action  would  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

For  further  details  with  reject  to  this 
action,  see  the  application  dated 
October  27. 1993.  which  is  available  ft>r 
public  inspection  at  the  Commission's 
Public  Document  Room.  2120  L  Street, 
NW.,  Washington.  DC,  and  at  the  local 
public  document  room  located  at  the 
Coastal  Regional  Library.  8619  W. 
Crystal  Street.  Crystal  River,  Floi.da 
34429. 

Dated  at  Rockville,  Maryland,  this  13th  day 
of  December  1993. 
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For  the  Nuclear  Regulatory  Commission. 
HmImiI  N.  Bcrkow. 

Director ,  Project  Directorate  0-3.  Division  of 
Beactor  Projects— l/U,  Office  of  Nuclear 
Reactor  Regulation. 

IFR  Doc  93-30941  Filed  12-17-93;  8:45  am) 
MUMO  COM  7SM-tV«l 


Draft  NUREQ;  Issuance.  Availat>ility 

On  October  21. 1993.  (58  FR  54385). 

the  Nuclear  Regulatory  Commission  „„^^,„„^  ..^.....  .^ ,  w^ 

published  for  public  comment  two  draft  ^^2"  oTpiesare  alw)  Vvaiirble  1^^^  the 

reports  entitled  "Revised  Analyses  of  N„,innni  T«rhnirfll  Information  Service 
Decommissioning  for  the  Reference 
Pressurized  Water  Reactor  Power 


regulations,  and  compliance  is  not 
required.  The  approaches  and/or 
methods  described  in  these  NUREG/CRs 
are  provided  for  information  only. 
Publication  of  the  reports  does  not 
necessarily  constitute  NRC  approval  or 
agreement  with  the  information  cited 
therein. 

Copies  of  NUREG/CR-5884  and 
NUREG/CR-6054  may  be  purchased 
from  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office,  P.O. 
Box  37082,  Washington,  DC  20013- 


Station"  (NUREG/CR-5884)  and 
"Estimating  Pressurized  Water  Reactor 
Decommissioning  Costs"  (NUREG/CR- 
6054).  The  draft  reports,  prepared  for 
the  NRC  by  Battelle  Pacific  Northwest 
Laboratories  (PNL).  present  the  results 
of  a  review  and  reevaluation  of  the  1978 
pressurized  water  reactor  (PWR) 
decommissioning  study  which 
addressed  technology,  safety  and  cost 
issues  associated  with  decommissioning 
a  large  nuclear  power  plant  (NUREG/ 
CR-^884)  and  the  development  of  a 
computer  program  to  arrive  at  the 
decommissioning  cost  estimates 
(NUREG/CR-6054). 

A  request  has  been  made  by  the 
Nuclear  Management  and  Resources 
Council  (NUMARC),  which  is  an 
organization  of  the  nuclear  power 
industry  that  coordinates  licensee  and 
other  nuclear  industry  organization 
comment  on  regulatory  policy  issues, 
the  extend  the  comment  period  because 
of  the  voluminous  and  detailed  nature 
of  the  documents  released.  The  NRC  has 
not  objections  to  this  request  and  has 
agreed  to  extend  the  comment  period  to 
February  15,  1994. 

As  noted  in  the  initial  Federal 
Register  NoUce  (58  FR  54385),  NUREG/ 
CR-5884  should  be  viewed  as  a  first 
step  in  developing  a  more  parametric 
approach  to  estimating 
deconnmissioning  costs  and  comments 
on  the  usefulness  of  such  an  approach 
are  requested.  The  NRC  staff  is 
particularly  interested  in  comments  on 
the  usefulness  of  the  present  report  in 
terms  of  preparation  of  case  specific 
parametric  analyses.  Similar  work 
addressing  boiling  water  reactor  (BWR) 
decommissioning  is  imderway,  and  is 
expected  to  be  issued  in  early  1994  for 
public  comment.  The  results  of  these 
studies,  including  input  from  the 
public,  will  be  used  by  the  NRC  staff  as 
part  of  its  effort  to  determine  if  revisions 
of  the  decommissioning  regulations  are 
wfliT&ntfid 

NUREG/CR-5884  and  NUREG/CR- 
6054  are  not  a  substitute  for  NRC 


National  Technical  Information  Service 
5285  Port  Royal,  Springfield.  Virginia 
22161.  A  copy  is  also  available  for 
inspection  and/ or  copying  for  a  fee  in 
the  NRC  Public  Document  Room,  2120 
L  Street,  NW.  (Lower  Level). 
Washington.  DC 

Free  single  copies  of  draft  NUREG/ 
CR-5884  and/or  NUREG/CR-6054  may 
be  requested  by  those  considering 
public  comment  by  writing  to  the  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Copies  of  the 
software  for  NUREG/CR-6054  are 
available  by  contracting  the  NRC  Project 
Manager,  George  ].  Mencinsky,  at  (301) 
492-3735. 

Comments  on  the  draft  reports  should 
be  sent  to  the  Chief,  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Mail  Stop  P-223,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  Copies  of  the  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room  at  2120  L  Street, 
NW.  (Lower  Level),  Washington,  DC. 

For  further  information  contact 
George ).  Mencinsky,  Radiation         ' 
Protection  and  Health  Effects  Branch, 
Mail  Stop  NLS-139,  U.S.,  Nuclear 
Regulatory  Commission,  Washington, 
DC20555.  telephone  (301)  492-3735. 

Dated  at  Rockville,  Maryland,  this  10th  day 
of  December  1993. 

For  the  Nucleai'  Regulatory  Ck>mmission. 
Frank  A.  Costanzi, 

Deputy  Director,  Division  of  Regulatory 
Applications,  Office  of  Nuclear  Regulatory 
Research. 
IFR  Doc  93-30942  Filed  12-17-93;  8:45  am] 
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[Dodwt  No.  030-32994;  Ucenae  No.  24- 
04200-13  MD.  EA  93-140] 

Mallinckrodt  Medical  Inc.,  Fdcroft.  PA; 
Order  Imposing  A  Civil  Monetary 
Pertalty 

I 

Mallinckrodt  Medical.  Incorporated. 
St.  Louis,  Missouri  (Licensee)  is  the 
holder  of  Byproduct  Material  License 


No.  24-O4206-13MD  (License),  issued 
by  the  Nuclear  Regulatory  Commission 
(NRC  or  Commission)  on  November  16, 
1992,  for  use  of  licensed  materials  at  the 
licensee's  facility  in  Folcroft. 
Pennsylvania.  The  License  authorizes 
the  Licensee  to  manufacture,  use,  and 
transport  byproduct  material  to  area 
hospitals  for  use  as  nuclear 
pharmaceuticals  in  accordance  with  the 
conditions  specified  therein.  Licensed 
activities  conducted  at  the  Folcroft 
facility  consist  of  compounding, 
dispensing  and/or  distributing 
radiopharmaceuticals,  redistributing  of 
unopened  molybdenum-99/technetium- 
99m  generators  and  providing 
calibration  of  survey  instruments  for 
licensees  authorized  to  use  licensed 
materials  listed  in  10  CFR  35.100, 
35.200,  35.300.  35.400,  and  35.500.  The 
License  is  scheduled  to  expire  on 
August  31, 1994. 

n 

An  inspection  of  the  Licensee's 
activities  at  its  Folcroft.  PA  facility  was 
conducted  by  the  NRC  on  May  14. 1993. 
The  results  of  this  inspection  indicated 
that  the  Licensee  had  not  conducted  its 
activities  in  full  compliance  with  NRC 
requirements.  A  written  Notice  of 
Violation  and  Proposed  Imposition  of 
Civil  Penalty  (Notice)  was  served  upon 
the  Licensee  by  letter  dated  July  6, 1993. 
The  Notice  states  the  nature  of  the 
violations,  the  provisions  of  the  NRC's 
requirements  that  the  Licensee  had 
violated,  and  the  amount  of  the  civil 
penalty  proposed  for  Violation  I. 

The  Licensee  responded  to  the  Notice 
by  letters  dated  July  16. 1993.  In  its 
Reply,  the  Licensee  admits  both  of  the 
violations,  but  in  its  Answer  requests 
mitigation  of  the  civil  penalty  assessed 
for  Violation  I  based  on  its  prior 
performance  history  and  correction 
(further  described  in  the  appendix  to 
this  Order). 

m 

After  consideration  of  the  Licensee's 
responses  and  the  statements  of  fact, 
explanation,  and  argiiment  for 
mitigation  contained  therein,  the  NRC 
staff  has  determined,  as  set  forth  in  the 
appendix  to  this  Order,  that  the 
violations  occurred  as  stated  in  the 
Notice;  that  the  civil  penalty  proposed 
for  Violation  I  designated  in  the  Notice 
should  be  mitigated  by  50%  based  on 
reconsideration  of  application  of  the 
Licensee  Performance  factor  in  the 
Enforcement  Policy;  and  that  a  civil 
penalty  of  $500  should  be  imposed. 
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IV 


In  view  of  the  foregoing  and  pureuant 
to  section  234  of  the  Atomic  Energy  Act 


of  1954.  as  amended  (Act).  42  U.S.C. 
2282,  and  10  CFR  2.205,  it  is  hereby 
ordered  that: 

The  Licensee  pay  a  civil  penalty  in 
the  amount  of  $500  within  30  days  of 
the  date  of  this  Order,  by  check,  draft, 
money  order,  or  electronic  transfer, 
payable  to  the  Treasurer  of  the  United 
States  and  mailed  to  the  Director,  Office 
of  Enforcement.  U.S.  Nuclear  Regulatory 
Commission.  ATTN:  Document  Control 
Desk.  Washington.  DC  20S55. 


The  Licensee  may  request  a  hearing 
within  30  days  of  the  date  of  this  Order. 
A  request  for  a  hearing  should  be  clearly 
marked  as  a  "Request  for  an 
Enforcement  Hearing"  and  shall  be 
addressed  to  the  Director,  Office  of 
Enforcement.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555, 
with  a  copy  of  the  Commission's 
Document  Control  Desk,  Washington, 
DC  20555.  Copies  also  shall  be  sent  to 
the  Assistant  General  Counsel  for 
Hearings  and  Enforcement  at  the  same 
address  and  to  the  Regional 
Administrator,  NRC  Region  1. 475 
Allendale  Road,  King  of  Prussia. 
Administrator.  NRC  Region  I,  475 
Allendale  Road,  King  of  Prussia. 
Pennsylvania  19406. 

If  a  hearing  is  requested,  the  „ 

Commission  will  issue  an  Order 
designating  the  time  and  place  of  the 
hearing.  If  the  Licensee  fails  to  request 
a  hearing  within  30  days  of  the  date  of 
this  Order,  the  provisions  of  this  Order 
shall  be  effective  without  further 
proceedings.  If  payment  has  not  been 
made  bv  that  time,  the  matter  may  be 
referred  to  the  Attorney  General  for 
collection. 

In  the  event  the  Licensee  requests  a 
hearing  as  provided  above,  the  issue  to 
be  considered  at  such  hearing  shall  be: 

Whether,  on  the  basis  of  Violation  I 
admitted  by  the  Licensee,  this  Order 
should  be  sustained. 

Dated  at  RockviUe,  Maryland  this  13t^day 
ofDeoeaiberl»»3. 

For  the  Nuclear  Regulatory  Commission. 
Hugh  L.  ThompwiB,  Jr., 
Deputy  Buecutive  Director  for  Nuclear 
Materials  Safety,  Safeguards  and  Operations 
Support. 

Appeadix — Evaluatiaii  and  Conchiston 

On  July  6. 1993.  a  Notice  of  Violation  and 
Proposed  Imposition  of  Qvil  Penalty  (Notice) 
was  issusd  for  two  violationa  identified 
during  an  NRC  inspection  conducted  on  May 
14. 1993.  A  ciril  penalty  was  proposed  for 
Violation  I.  Mallinckrodt  Medical. 
Incorporated  (ticeosee)  in  a  Reply  and  an 
Answer,  both  dated  July  16, 1993,  admitted 
the  violations,  but  requested  mitigation  of  the 
civil  penalty.  The  NRC's  evaluation  and 


conclusion  regarding  the  licensee's  requests 
areas  follows: 

1.  BestatemeiU  of  Violation  Assessed  a  Civil 
Pendty 

10 CFR  71.5(8)  requires  that  a  licensee  who 
transports  licensed  material  outside  of  the 
confines  of  its  plant  or  other  place  of  use.  or 
who  delivers  licensed  material  to  a  carrier  for 
transport,  comply  with  the  applicable    * 
requirements  of  the  regulations  appropriate 
to  the  mode  of  transport  of  the  Department 
of  Transportation  (DOT)  in  49  CFR  parts  170 
through  189. 

49  CFR  173.443(a)  requires,  in  part,  with 
exceptions  not  applicable  here,  that  far  beta- 
gamma  emitting  contaminants,  the  level  of 
non-fixed  (removable)  radioacti%^ 
contamination  on  the  external  surfaces  of 
each  package  offered  for  shipment,  when 
averaged  over  the  surface  wiped,  not  exceed 
220  disintegrations  per  minute  per  square 
centimeter. 

Contrary  to  the  above,  on  May  7. 1993,  the 
licensee  transported  a  package  from  its 
Folcroft  facility  to  the  Fitzgerald  Division  of 
the  Mercy  Catholic  Medical  Center,  and  upon 
arrival  at  the  Fitzgerald  Division,  the  package 
was  determined  to  have  non-fixed 
contamination  caused  by  technetiimi-99m,  a 
beta-gamma  emitting  radionuclide,  of 
approximately  6000  disintegrations  per 
minute  per  square  centimeter  averaged  over 
the  surface  wiped. 

This  is  a  Severity  Level  III  violation 
(Supplement  V). 

Ovil  Penahy— $1 ,000. 

2.  Summary  of  Licensee's  Request 

In  its  written  Reply,  the  licensee  admits  the 
violation.  However,  in  its  Answer,  the 
licensee  requests  that  the  penalty  be 
mitigated  in  its  entirety.  In  support  of  its 
requests,  the  licensee  notes  that  the  "General 
Statement  of  Policy  and  Procedure  for  NRC 
Enforcement  Actions,"  10  CFR  part  2. 
appendix  C  (Enforcement  Policy),  section 
VLB. 2(c)  allows  mitigation  of  the  base  civil 
penalty  by  as  much  as  100%  if  the  current 
violation  is  an  isolated  failure  that  is 
inconsistent  with  a  licensee's  outstandingly 
good  prior  performance.  The  licensee  also 
notes  that  prior  performance  is  described  in 
the  Enforcement  Policy  as  the  licensee's 
performance  normally  within  the  last  two 
years  or  the  period  within  the  last  two 
inspections,  whichever  is  longer.  The 
licensee  indicated  that  during  this  period, 
there  have  been  no  problems  identified  with 
contamination  or  improper  surveying  of 
packages  containing  radioactive  materials  at 
the  Folcroft  facility,  and  requests  that  this 
performance  history  be  considered  in  the 
NRC's  review  of  the  situation. 

The  licensee  further  notes  that  the 
Enforcement  Policy  in  section  VI.B.2(b) 
allows  for  mitigation  of  up  to  50%  wrhen  a 
licensee  takes  immediate  corrective  actions 
to  restore  safety  and  compliance  with  the 
license  and  regulations.  "The  Enforcement 
Policy  states  that  the  issues  to  be  considered 
are  the  promptness,  extensiveness  and 
timeliness  of  corrective  actions,  and  the 
degree  of  licensee  initiative.  The  licensee 
indicated  that  the  Outgoing  Package 
procedure  at  its  Folcmft  facility  was 


reviewed  for  possible  deficiencies  and  was 
revised  to  include  a  wipe  test  on  the  delivery 
case  prior  to  shipment.  This  revision  was 
completed  prior  to  the  NRC  inspection  of  the 
Folcroft  facility  on  May  14. 1993.  The 
licensee's  corporate  management  toler  issued 
the  change  to  all  Mallinckrodt  pharmacies 
nationwide  for  immediate  implementatioa. 
Further,  the  licensee  points  out  that  the 
corrective  steps  taken  achieved  the  objectives 
of  the  NRC  enforcement  actioa  policy  before 
any  enforcement  action  had  begun,  thereby 
demonstrating  the  licensee's  commitment  to 
radiation  safctty  and  the  protection  of  the 
public  in  view  of  the  above,  the  licensee 
requests  that  the  NRC  consider  withdrawing 
the  civil  penalty. 

3.  NRC  Evaluation  of  Licensee's  Response 

The  NRC  has  evaluated  the  licensee 
responses  and  has  determined  that  the 
licensee's  pest  performance  justifies  some 
mitigation  of  the  civil  penalty.  In 
determining  the  amount  of  the  civil  penalty, 
the  NRC  considered  the  escalation  and 
mitigation  factors  set  forth  in  the  NRC 
Enforcement  Policy.  With  respect  to  the 
licensee's  corrective  actions,  the  NRC  "* 

considered  those  actions,  concluded  they 
were  prompt  and  comprehensive,  and 
concluded  that  the  base  civil  penalty  amount 
for  this  Severity  Level  III  violation  should  be 
decreased  by  50%  because  of  those  actions. 
This  is  the  maximum  amount  of  mitigation 
allowed  by  the  Enforcement  Policy.  The 
Enforcement  Policy  allows  for  a  50% 
escalation  if  the  NRC  identifies  the  violation, 
which  was  applied  in  this  case  because  the 
violation  was  identified  when  another 
licensee  reported  the  contamination  incident 
to  the  NRC 

With  respect  to  the  licensee's  past 
performance,  this  factor  was  also  considered 
in  the  NRC  analysis.  The  licensee  contends 
mitigation  is  warranted  because  there  have 
been  no  problems  in  the  area  of  concern.  The 
Enforcement  Policy  prorides.  however,  that 
consideration  will  be  given  to  the  licensee's 
prior  enforcement  history  overall  and  in  the 
area  of  cor>cem.  Mitigation  may  be  granted  if 
the  violation  is  inconsistent  with  a  licensee's 
"outstandingly  good  j>rior  performance."  The 
licensee's  prior  enforcement  history  overall 
included  two  violations  during  each  of  the 
last  two  inspections  in  1992  and  1991.  The 
NRC  acknowledges  that  none  of  these  four 
violations  identified  in  the  previous 
inspections  were  similar  to  the  violation 
assessed  a  penalty  in  the  July  6. 1993  Notice. 
While  your  procedures  called  for  surveys  of 
incoming  shipments  in  the  past,  they  did  not 
require  surveys  of  outgoing  shipments.  Thu? 
it  may  be  fortxiitous  that  no  prior  incidents 
such  as  this  were  discovered.  Thus,  although 
the  licensee's  past  periormance  does  contain 
some  violations,  the  overall  record  is 
sufticiently  good  to  justify  some  mitigation  of 
the  civil  penalty.  Therefore,  the  NRC 
conclude  that  50%  mitigation  on  this  ^ctor 
is  wamated. 

I.  NRC  Conclusion 

The  NRC  has  concluded  that  Violation  I 
occurred  as  stated  and  that  the  licensee 
provided  an  adequate  basis  for  further 
mitigation  of  the  civil  penalty.  Consequently, 
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the  NRC  has  determined  that  a  civil  monetary 

penalty  in  the  amount  of  $500  should  be 

imposed. 

(FR  Doc.  93-30940  Filed  12-17-93;  8:45  am) 

■lUMO  COM  7SM-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[RelesM  No.  34-43328;  IntamationsI  Sertes 
Raleasa  No.  622;  File  No.  SR-NASD-«1- 
5] 

SeH-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Order  Approving  a 
Proposed  Rule  Change  Relating  to  ttie 
Operation  of  ttie  PORTAL  Martcet 

December  13. 1993. 

I.  Introduction 

On  January  29, 1991.  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association")  submitted 
to  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"), 
puit^ant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act")  i  and  Rule  19b-4 
thereunder,*  a  proposed  rule  change  to 
amend  Schedule  I  to  the  NASD  By-Laws 
("PORTAL  Rules"  or  PORTAL  Market 
Rules"),  which  governs  any  trading  in 
securities  designated  as  PORTAL 
securities  ("PORTAL  securities")  and 
the  operation  of  the  computer  and 
communications  system  that  supports 
such  trading  ("PORTAL  Market 
system").  The  PORTAL  Market  was 
established  to  provide  a  marketplace  for 
primary  offerings  and  secondary  trading 
conducted  in  reliance  on  Rule  144A  3 
under  the  Securities  Act  of  1933 
("Securities  Act").«  The  proposed  rule 
change  eliminates  a  number  of 
limitations  on  the  resale  of  PORTAL 
securities  aimed  at  assuring  PORTAL 
participants  that  their  trades 
substantially  comply  with  Rule  144A  if 
•  they  are  effected  in  accordance  with  the 
PORTAL  Market  Rules.  The  proposed 
rule  change  also  establishes  reporting 
requirements  for  NASD  members' 
transactions  in  PORTAL  securities. 


Notice  of  the  proposal  appeared  in  the 
Federal  Register  on  March  31. 1992.5 
The  Commission  received  six  comment 
letters  on  the  proposal  as  published  in 
that  notice.*  The  NASD  amended  the 
proposal  on  several  occasions 
thereafter.^  Notice  of  the  proposal  as 
amended  on  March  18, 1993  appeared 
in  the  Federal  Register  on  March  25, 
1993.«  The  Commission  received  one 
comment  letter  in  response  to  that 
notice.9  This  order  approves  the 
proposal,  as  amended. 

n.  Background 

The  NASD  filed  the  PORTAL  Market 
Rules  with  the  Commission  in  June 
1988,  prior  to  the  Commission's 
adoption  of  Rule  144  A.  In  that  filing,  the 
NASD  proposed  the  creation  of  a  fully 
automated  system  to  support  the 
primary  distribution,  secondary  trading, 
and  clearance  and  settlement  of 
domestic  and  foreign  debt  and  equity 
restricted  securities.  In  1990,  the 
Commission  approved  the  PORTAL 
Market  Rules,  which  permit  use  of  the 
PORTAL  Market  System  for  primary 
offerings  of  securities  eligible  under 


» 15  U.S.C  78»(b)(l)  (1988). 

»17  CFR  240.19b-4  (1991). 

>  Rule  144A  provides  an  exemption  from  the 
registration  requirements  of  the  Securities  Act  of 
1933  for  resales  of  certain  securities  to  specified 
Institutional  buyers.  See  Rule  144A,  17  CFR 
23ai44A. 

«  The  PORTAL  Market  was  approved  by  the 
Commission  on  April  27. 1990.  Securities  Exchange 
Act  Release  No.  27956  (April  27. 1990).  55  FR 
187B1. 


»  Securities  Exchange  Act  Release  No.  305OB. 
International  Series  Release  No.  377.  (March  24. 
1992).  57  FR  10933. 

•  See  letter  from  Dr.  W.  )udson  King.  Chairman, 
Sunshine  Securities  Corporation,  to  Kathryn  V. 
Natale.  Assistant  Director,  Division  of  Market 
Regulation.  SEC  (June  10, 1992):  letter  from  Robin 
Shelby,  Director.  l.egal  Affairs  and  Assistant 
General  Counsel,  First  Boston  Corporation  to 
Margaret  H.  McFarland.  Deputy  Secretary.  SEC 
(May  19. 1992):  letter  from  Pamela  P.  Root, 
Goldman  Sachs,  to  Jonathan  G.  Katz.  Secretary.  SEC 
(May  18. 1992);  letter  from  Sullivan  k  Cromwell,  to 
Margaret  H.  McFarland,  Deputy  Secretary,  SEC 
(May  18.  1992);  letter  from  Robert  S.  Trefny.  Davis 
Polk  ft  Wardwell.  to  Jonathan  G.  Katz,  Secretary. 
SEC  (May  18, 1992):  letter  from  Edmund  H.        ■* 
Schenck,  Senior  Vice  President,  NationsBank 
Corporation,  to  Jonathan  G.  Katz.  Secretary.  SEC 
(April  20,  1992). 

'The  NASD  filed  eight  amendments  to  the 
proposed  rule  change,  dated  )une  14, 1991. 
September  30. 1991.  November  1. 1991.  February 

19. 1992,  March  14.  1992.  March  10. 1993.  March 

18. 1993,  and  Octoher  15. 1993  ("Amendments  No. 
1-8  respectively").  Amendment  No.  8  is  technical 
in  nature  and  does  not  require  notice  and  comment. 
On  November  2. 1993.  the  NASD  submitted  a  letter 
clarifying  an  interpretation  contained  in 
Amendment  No.  8.  See  letter  from  Suzanne  E. 
Rothwell,  Associate  General  Counsel,  NASD,  to 
Jonathan  Kallman,  Associate  Director,  Division  of 
Market  Regulation.  SEC  (November  2. 1993).  The 
proposed  rule  change  also  incorporates  the  changes 
originally  proposed  in  File  No.  SR-NASI>-90-49. 
See  Securities  Exchange  Act  Release  No.  28429 
(September  12. 1990).  55  FR  38623. 

•  Securities  Exchange  Act  Release  No.  32016. 
International  Series  Release  No.  526  (March  19, 
1993),  58  FR  16249. 

•  See  Letter  from  David  E.  Rosedahl,  Chairman. 
Federal  Regulation  Committee,  Securities  Industry 
AssocUtion  ("SIA").  to  Jonathan  G.  Katz.  Secretary, 
SEC  (June  2. 1993).  The  NASD  responded  to  the 
comment  letter.  See  letter  from  Suzanne  E. 
Rothwell.  Associate  General  Counsel,  NASD,  to 
Elizabeth  H.  MacGregor,  Branch  Chief,  Division  of 
Market  Regulation,  SEC  (August  12. 1993). 


Rule  144A  to  be  made  pursuant  to 
Section  4(2)  of  the  Securities  Act  or 
Regulation  D,  thereunder,  and 
secondary  trading  of  securities  made  in 
reliance  on  Rule  144A  under  the 
Securities  Act.'o 

As  originally  adopted,  the  PORTAL 
rules  created  a  closed  trading  system 
that  limited  trading  to  qualifying 
institutions,  and  established  depository 
and  clearance  systems  to  ensure  that 
trades  could  be  made  only  with 
qualifying  institutions  or  outside  the 
United  States." 

m.  Description  of  Proposal 

A.  Re^stration  of  PORTAL  Participants 

The  proposal  revises  the  registration 
process  for  NASD  members  and  non- 
members  to  obtain  access  to  the 
PORTAL  Market  system.  To  subscribe  to 
PORTAL  Market  information  directly 
through  the  PORTAL  Market  system  or 
indirectly  through  a  third-party 
distributor,  an  entity  will  be  required  to 
register  as  either  a  PORTAL  dealer,  a 
PORTAL  broker,  or  a  PORTAL  qualified 
investor  (collectively,  "PORTAL 
participants").  Members  of  the  NASD 
may  register  as  either  PORTAL  brokers 
or  PORTAL  dealers."  Non-members 
may  register  only  as  PORTAL  qualified 
investors. 

A  PORTAL  dealer  may  enter 
quotations  for  PORTAL  securities  in  the 


*oSee  supra  note  4. 

><  The  PORTAL  Market  Rules  adopted  in  1990 
prevent  resales  of  PORTAL  securities  into  the 
public  retail  market  by  requiring  that  the  entire 
issues  of  such  securities  be  deposited  in  segregated 
accounts  at  PORTAL  clearing  organizations  and 
depositories.  The  rules  further  require  PORTAL 
participants  to:  (1)  Trade  PORTAL  securities 
through  segregated  accounts  at  designated  PORTAL 
clearing  organizations  and  depositories;  (2)  provide 
detailed  undertakings  to  leave  the  PORTAL 
securities  on  deposit  in  the  segregated  accounts 
until  sold  or  transferred  outside  PORTAL  in  a 
transaction  complying  with  the  restrictions  on  exit 
transactions  and  transfers;  and  (3)  authorize  the 
depositories  and  clearing  organizations  to  release 
information  on  trading  activity  to  the  NASD. 

The  NASD  anticipated  that  the  adopted  version 
of  Rule  144A  would  include  a  safe  harbor  from  the 
registration  requirements  of  the  Securities  Act  for 
transactions  effected  on  an  approved  private 
placement  system,  such  as  PORTAL.  See  letter  from 
Frank  J.  Wilson,  Executive  Vice  President  and 
General  Counsel.  NASD,  to  Jonathan  G.  Katz. 
Secretary,  SEC  (September  12;  1989).  Because  the 
adopted  version  of  Rule  144A  did  not  include  a  safe 
harbor  for  transactions  effected  on  an  approved 
private  placement  system,  the  NASD  amended  the 
PORTAL  Market  Rules  one  week  after  the  approval 
of  Rule  144 A  to  permit  exit  transfers  to  PORTAL 
securities  from  a  participant's  PORTAL  account  to 
its  non-PORTAL  account.  PORTAL  participants 
can,  therefore,  resell  PORTAL  securities  without 
complying  with  the  PORTAL  exit  restrictions  and 
without  immediate  NASD  oversight  of  the 
subsequent  sale  or  transfer.  See  Securities  Exchange 
Act  Release  No.  27956  (April  27, 1990),  55  FR 
18781, 

<>  A  member  may  register  as  a  PORTAL  qualified 
investor  only  if  it  also  registers  as  a  PORTAL  dealer 
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PORTAL  Market  system  »3  and  may 
update  those  quotations  continuously. i4 
Moreover,  a  PORTAL  dealer  may 
purchase  or  sell  PORTAL  securities  as 
principal  or  agent  and,  if  the  PORTAL 
clearance  and  depository  system  is 
designated  for  clearance  and  settlement, 
may  confirin  its  trades  directly  through 
the  PORTAL  system.  To  register  as  a 
PORTAL  dealer,  a  member  must 
demonstrate  to  the  satisfaction  of  the 
NASD  that  it  is  eligible  to  purchase 
securities  under  the  financial  criteria  of 
Rule  144A  as  it  applies  to  a  dealer 
registered  under  Section  15  of  the 
Exchange  Act."  A  PORTAL  participant 
selling  PORTAL  securities  to  a  PORTAL 
dealer  will,  therefore,  have  some 
assurance  that  it  is  selling  those 
securities  to  a  Qualified  Institutional 
Buyer  ("QIB"),  as  defined  by  Rule 
144A.»« 

A  PORTAL  broker  may  enter 
quotations  in  the  PORTAL  market 
system,  purchase  or  sell  PORTAL 
securities  as  principal  or  agent,  and,  if 
the  PORTAL  clearance  and  depository 
system  is  designated  for  clearance  and 
settlement,  confirm  those  trades  directly 
through  the  PORTAL  system.  Because  a 
member  need  not  demonstrate  that  it  is 
eligible  to  purchase  securities  under  the 
financial  criteria  of  Rule  144A  to  be 
registered  as  a  PORTAL  broker,^'  a 
PORTAL  participant  selling  securities4o 
a  PORTAL  broker  will  have  no 
assurance  that  the  member  is  a  QIB. 

A  PORTAL  qualified  investor  may 
subscribe  to  receive  quotation  and 
transaction  information  through  the 


<>To  enter  quotatioiu.  a  PORTAL  dealer  or 
PORTAL  broker  must  also  comply  with  other  NASD 
rules  applicable  to  market  makers.  See  Schedule  D, 
Part  VI. 

«See  infra  note  38  and  accompanying  text.  The 
provisions  governing  the  initiation  of  stabilizing 
bids  in  the  PORTAL  Market  remain  unchanged.  All 
stabilizing  bids  must  be  entered  and  maintained  in 
a  manner  consistent  with  Rules  lOb-6  and  lOb-7 
under  the  Exchange  Act.  17  CFR  240.l0b-6  and  17 
CFR  240.10b-7  (1991). 

"A  meraber  must  demonstrate  this  by  submitting 
its  most  recent  Audited  Financial  Statements  filed 
with  the  SEC  pursuant  to  Rule  17a-S(d)  under  the 
Exchange' Act.  with  the  supporting  schedules 
required  pursuant  to  subparagraph  (3)  thereof,  and 
any  other  information  that  the  NASD  may  require 
to  be  submitted.  For  a  PORTAL  dealer  to  continue 
to  be  registered,  the  dealer  must  annually 
demonstrate  that  it  continues  to  be  eligible  to 
purchase  securities  under  the  financial  criteria  of 
Rule  144A  as  it  applies  to  a  dealer  registered  under 
Section  IS  of  the  Exchange  Act.  by  submitting  to 
the  NASD  the  same  type  of  information  required  for 
initial  registration  as  a  PORTAL  dealer. 

'■The  NASD's  proposal  includes  a  cautionary 
note  that  PORTAL  participants  must  ensure  that 
any  sale  of  PORTAL  securities  complies  with  the 
securities  laws  of  the  United  States. 

"To  register  as  a  PORTAL  broker,  a  member 
must  execute  a  participation  agreement,  be 
qualified  to  do  business  as  a  general  securities  firm, 
and  agree  to  comply  with  the  requirements  of  the 
PORTAL  Market  Rules. 


PORTAL  system,  but  may  not,  itself, 
enter  quotations  into  the  PORTAL 
system,  unless  it  is  also  registered  as  a 
PORTAL  dealer.  A  PORTAL  qualified 
investor  may  enter  an  affirmation  or 
rejection  in  response  to  a  PORTAL 
dealer's  or  PORTAL  broker's  request  for 
comparison  on  a  trade. ib 

An  investor,  other  them  a  dealer   « 
registered  under  Section  15  of  the 
Exchange  Act,  may  not  subscribe  to 
PORTAL  Market  information  directly 
through  the  PORTAL  Market  system,  or 
indirectly  through  a  third-party 
distributor,  unless  it  executes  a 
subscriber  agreement,**  and  either:  (1)  A 
PORTAL  dealer  represents  to  the  NASD 
that  it  reasonably  believes  that  the 
investor  is  a  QIB  under  Rule  144A;  zo  (2) 
the  investor  demonstrates  to  the 
satisfaction  of  the  NASD  that  it  is  a  QIB; 
or  (3)  based  upon  other  information,  the 
NASD  reasonably  believes  that  the 
investor  is  a  QIB.21 

B.  Transactions  in  PORTAL  Securities 

Under  the  proposal,  any  NASD 
member  effecting  a  transaction  in  a 
PORTAL  security  22  will  be  subject  to 
the  PORTAL  Market  Rules,  even  if  the 
transaction  did  not  result  from  use  of 
the  PORTAL  Market  system.23  Non- 
NASD  members  that  are  PORTAL 
qualified  investors  will  no  longer  be 
required  to  execute  trades  in  PORTAL 
securities  with  or  through  PORTAL 
dealers  or  PORTAL  brokers. 

The  proposal  explicitly  prohibits 
NASD  members  from  selling  PORTAL 


'"See  infra  notes  42  through  45  and 
accompanying  text. 

"•The  NASD  stated  in  its  filing  that  it  anticipates 
that  investors  will  execute  agreements  directly  with 
the  NASD,  or  with  a  third-party  vendor  who  uses 
a  subscriber  agreement  approved  by  the  NASD.  The 
NASD  must  file  a  proposed  rule  change  pursuant 
to  Section  19(b)  of  the  Exchange  Act  before  it  may 
make  PORTAL  Market  information  available  to 
vendors  for  redistribution. 

»>  A  PORTAL  dealer  that  represents  to  the  NASD 
that  it  reasonably  believes  that  an  investor  is  a  QIB 
must  maintain  in  its  files  the  basis  for  that 
representation. 

»'The  NASD  will  review  annually  whether  an 
investor  qualifies  as  a  QIB.  The  proposal  will  delete 
a  provision  in  the  PORTAL  Market  Rules  that 
requires  investors  to  certify  that  they  understand 
they  may  be  purchasing  PORTAL  securities  from  a 
PORTAL  qualified  investor  who  may  rely  on  an 
exemption  from  the  provisions  of  Section  5  of  the 
Securities  Act  pursuant  to  Rule  144A. 

'"  Securities  that  are  part  of  a  new  issue,  primary 
or  secondary,  may  be  traded  "when,  as  and  if 
issued"  in  the  PORTAL  Market  after  the  securities 
have  been  designated  as  PORTAL  securities  The 
lead  manager  of  the  underwriting  group  must, 
however,  establish  a  settlement  d^te  for  the 
securities  tiased  on  their  anticipated  availability. 

»i  Members  trading  in  PORTAL  securities  also 
will  be  subject  to  relevant  NASD  rules  and  policies. 
The  PORTAL  Market  Rules  include  a  listing  of  the 
Rules  of  Fair  Practice  and  Interpretations,  Policies, 
and  Explanations  adopted  thereunder  that  are 
specifically  applicable  to  transactions  and  business 
activities  relating  to  the  PORTAL  Market. 


securities  unless  the  sale  is  to:  (1)  An 
investor  or  member  that  the  member 
reasonably  believes  is  a  QIB,  in  a 
transaction  exempt  from  registration 
under  the  Securities  Act  by  reason  of 
compliance  with  Rule  144A;  (2)  an 
investor  or  member,  in  a  transaction  that 
is  exempt  from  registration  under  the 
Securities  Act  by  reason  of  compliance 
with  any  exemption  other  than  Rule 
144A;  or  (3)  a  member  acting  as  an 
agent,  in  a  transaction  that  both  the 
member  acting  as  agent  and  the  selling 
member  determine  is  exempt  from 
registration  under  the  Securities  Act. 
Selhng  members,  themselves,  must 
ensure  that  their  transactions  in 
PORTAL  securities  comply  with  the 
securities  laws  of  the  United  States,  and 
must  maintain  in  their  files  information 
demonstrating  that  those  transactions 
are  in  compliance  with  Rule  144A  or 
any  other  applicable  exemptions  from 
registration  under  the  Securities  Act. 

C.  Designation  of  PORTAL  Securities     " 

For  initial  and  continued  designation 
as  a  PORTAL  security,  the  proposal 
requires  that  a  security  be  either:  (1)  A 
restricted  security,  as  defined  in  Rule 
144(a)(3)  under  the  Securities  Act 
("legally  restricted  security");  or  (2)  a 
security  that,  pursuant  to  contractual 
provisions,  upon  issuance  and 
continuously  thereafter  only  can  be  sold 
pursuant  to  Regulation  S,  Rule  144A,  or 
Rule  144  under  the  Securities  Act,  or  in 
a  transaction  exempt  from  the 
registration  requirements  of  the 
Securities  Act  pursuant  to  Section  4  of 
the  Securities  Act  and  not  involving  any 
public  offering  2*  ("contractually 
restricted  security")."  To  be  designated 
a  PORTAL  security,  a  security  also  must 
be  eligible  to  be  sold  pursuant  to  Rule 
144A  under  the  Securities  Act,  be  in 
negotiable  form,  and  not  be  subject  to 
any  restriction,  condition,  or 
requirement  that  would  impose  an 
unreasonable  burden  on  any  PORTAL 
participant.  In  addition,  the  security 
must  be  assigned  a  CUSIP  z*-  or  CINS  " 
security  identification  number  that  is 
different  from  any  identification  number 
assigned  to  any  unrestricted  security  of 
the  same  class  that  is  not  a  contractually 
restricted  security.  Designation  as 
PORTAL  eligible  would  apply  to  all 


"The  exemption  from  the  registration 
requirements  of  the  Securities  Act  for  this  last  type 
of  transaction  is  commonly  referred  to  as  the 
"Section  4(1  Vi)  exemption." 

"  See  Securities  Exchange  Act  Release  No.  33327 
(December  13, 1993).  If  the  PORTAL  security  is  a 
depositary  receipt,  the  underlying  security  must 
also  be  either  a  legally  restricted  security  or  a 
contractually  restricted  security. 

^A  CUSIP  number  identifies  the  issuer  and  Issue 
of  a  security. 

"CUSIP  International  Numbering  System. 
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securitiet  bearing  the  seme  CUSIP  or 
CINS  number.  If  the  security  is  issued 
in  physical  certificate  form  to  inrestors, 
each  oeitificate  must  have  a  legend 
stating  that  the  security  has  not  been 
registered  under  the  Securities  Act  and 
cannot  be  resold  %vithout  registration 
under  the  Securities  Act  or  an 
exemption  therefrom.^*    ' 

The  NASD  may,  in  its  discretion, 
suspend  or  terminate  designation  of  a 
PORTAL  security  if  it  determines  that 
etthar  (1)  The  security  is  not  in 
compbancs  with  the  requirements  of  the 
PORTAL  Rules;  (2)  a  holder  or 
prospective  purchaser  that  requested 
issuer  information  pursuant  to  Rule 
144A(d)(4)  did  not  receive  the 
information;  (3)  any  application  or  other 
document  relative  to  such  security 
submitted  to  the  NASD  contained  an 
untrue  statement  of  a  material  fact  or 
omitted  to  state  a  material  fact  necessary 
to  make  the  statements  therein  not 
misleading;  or  (4)  failure  to  withdraw 
designation  of  such  security  would  for 
any  reason  be  detrimental  to  the 
interests  and  welfare  of  PORTAL 
participants.  If  the  NASD  decides  to 
suspend  or  terminate  the  designation  of 
a  PORTAL  security,  it  will  promptly 
noti^  PORTAL  participants  ar>d  the 
Depository  Trust  Company  ("DTCT  of 
its  determination.  Transactions  in  such 
security,  however,  will  remain  subject 
to  all  ruJes  of  the  NASD  applicable  to 
the  PORTAL  Market,  and  members  must 
comply  with  those  rules  until  the 
seciuity  is  sold  in  accordance  with  the 
terms  of  notice  of  the  suspension  or 
termination. 

D.  Tnmaoctioa  Reporting 

The  proposal  will  require  all  NASD 
members  to  rei>ort  to  the  NASD,  on  a 
monthly  basis,  information  about  trades 
in  PORTAL  securities  (for  surveillance 
purposes),  and  will  reouire  PORTAL 
brokers  and  PORTAL  dealers  to  report 
to  the  NASD,  within  15  minutes  after 
executing  a  trade  in  a  PORTAL  security, 
price  and  size  information  about  that 
trade  (for  transparency  purposes).!*  The 


monthly  reports  submitted  for 
surveillance  purposes  are  defined  as 
TORTAL  surveillance  reports,"  when 
submitted  by  PORTAL  participants,  and 
as  "PORTAL  non-participant  reports," 
when  submitted  by  PORTAL  non- 
participants.  The  reports  submitted  by 
PORTAL  brokers  and  PORTAL  dealers 
within  15  minutes  after  a  transaction  are 
designated  as  "PORTAL  transaction 
reports." 

1.  PORTAL  Transaction  Reports 

A  PCWTTAL  dealer  or  PORTAL  broker 
that  participates  in  a  transaction  in  a 
PORTAL  security ,»  either  as  principal 
or  agent,  must  submit  to  the  PORTAL 
Market  system,  within  IS  minutes  after 
execution  of  the  transaction,  a  PORTAL 
transaction  report.  »i  If  each  party  in  the 
transaction  is  either  a  PORTAL  dealer  or 
a  PCHTTAL  broker,  the  seller  must 
submit  the  PORTAL  transaction  report 
to  the  NASD.  If  only  one  of  the  parties 
in  the  transaction  is  a  PORTAL  dealer 
or  PORTAL  broker,  that  party  must 
submit  the  PORTAL  transaction  report 
to  the  NASD. 

Each  PORTAL  transaction  report  must 
stale  whether  the  transaction  was  on  an 
agency  or  principal  basis,  whether  the 
dealer  or  Intiker  submitting  the  report 
purchased  or  sold  the  securities, 
whether  the  transaction  was  a  "short" 
sale,  the  quantity  of  the  security  sold  or 
purchased,  the  price  of  the  security 
expressed  in  the  currency  in  which  the 
security  was  quoted  in  the  PORTAL 
Market,  and  such  additional  information 
as  the  NASD  may  require.^  In  addition. 


BTh«  NASD  may  prMcribe  addilioiul  criteria  far 
deMgnatioa  of  PORTAL  securities  by  filing  «vitb  the 
CoimnlirtoH  «  propo— d  nil*  dwngs,  pursnent  (o 
Section  ie(b)  of  tba  Exchn^  Ad. 

xThe  Commission  received  a  commenl  letter 
regarding  the  proposal  that  argued  thai  "becavae 
PORTAL  aacurvlias  are  not  as  easily  romgni table  aa 
Nasdaq  or  listed  securities,  it  would  be  possible  to 
effect  a  Rule  144A  trade  Iwlthout  having  used  the 
PORTAL  Market  system)  and  miss  the  fact  that  a 
report  is  required,  resulting  in  noo<oinplianca." 
The  Commission  believes  that  because  memhei* 
win  have  suflicient  iwUca  of  whether  a  security  is 
a  PORTAL  security,  the  potential  for  unlnlentioaaJ 
non-compliance  with  the  reporting  requirement*  of 
(tie  PORTAL  Mariet  Rules  will  be  minimal.  First, 
the  NASD  has  suied  that  It  intends  to  disseminate 
to  all  iinwfcw  inns  a  Itel  ofell  PORTAL  securttiee. 


This  lis!  will  be  periodically  updated.  Moreover,  all 
PORTAL  paiticipanls  will  h8v«  access  through  the 
PORTAJL  Mvkel  sysiera  to  a  daily  list  of  PORtAL 
aecttrities.  Members  that  are  not  PORTAL 
participants  may  contact  the  NASD  if  they  are 
uaoeitoin  whether  a  particular  security  is  a 
PORTAL  aecurity.  Members  should  also  be  able  to 
identify  a  PORTAL  secuttfy  because  restricted 
securities,  with  the  sxceptlon  of  non-converrible 
debt  securities  and  non<»nvertible  preferred  stocks 
which  an  rated  Ir^^one  of  the  top  four  categories  by 
a  Nationally  Recognized  Statistical  Rating 
Organization  rNRSRO")  ("investment  grade 
securities"),  are  eligible  for  boolc -entry  settlement 
through  DTC  only  if  they  are  PORTAL  securities  or 
are  inciuded  oo  another  qualified  system. 

»  A  PORTAL  dealer  or  PORTAL  broker  Is  not 
obligated  to  submit  a  PORTAL  transaction  report  for 
a  transaction  that  is  part  of  a  primary  offering  in  the 
United  States  by  or  on  behalf  of  the  Issuer  or  its 
affiliate,  but  most  submit  a  PORTAL  surveillance 
repori  that  includes  such  transaction. 

31  The  I>ORTAL  Market  system  will  accept 
PORTAL  transaction  reports  from  8:30  a  m  Eastara 
Time  to  6:30  p.m.  Eastern  Time,  tf  a  transaction  la 
executed  during  hours  that  the  PORTAL  Market 
system  does  not  accept  PORTAL  transaction 
reports,  the  PORTAL  transaction  report  must  be 
entered  between  8:30  a.m.  Eastern  Time  aad  9:30 
a.m.  Eastern  Time  when  the  PORTAL  MarW 
•ystem  is  next  open.  The  repori  must  Include  the 
date  of  execution  of  the  transaction. 

"  Any  modification,  oorrection,  or  caDcsUatioa  of 
a  PORTAL  transaction  report  must  be  entered  in  the 


if  the  parties  do  not  inteod  to  use  the 
PORTAL  depository  aad  clearance 
system  for  the  clearance  and  settlement 
oif  a  transaction,  and  the  cootra-party  is 
an  NASD  member,  the  transaction 
report  must  include  the  identity  of  the 
NASD  member  that  is  the  contra- 
party.33 

2.  PORTAL  Surveillance  Report 

As  a  general  rule,  each  PORTAL 
dealer  and  PORTAL  broker  must  submit 
to  the  NASD,  on  a  monthly  basis,  a 
PORTAL  surveillance  report  that 
discloses  every  transaction  effected 
during  the  preceding  month  for  which 
that  PORTAL  dealer  or  PORTAL 
broker  ^  was  required  to  submit  a 
PORTAL  transaction  report  3'  If  a 
PORTAL  dealer  or  PORTAL  broker  was 
not  obligated  to  submit  a  PORTAL 
transaction  report  during  the  preceding 
month,  it  need  not  submit  a  PORTAL 
surveillance  report  for  that  month. 

A  PORTAL  surveillance  report  must 
include  for  each  transaction  the  same 
information  that  was  included  in  the 
PORTAL  transaction  report  for  that 
transaction,  a  representation  of  whether 
the  buyer  was  a  QIB  under  Rule  144A, 
a  noB-QIB  institution,  or  an  individual 
investor,3«  and  such  additional 
information  as  the  NASD  may  require. 

3.  PORTAL  Non-Participant  Reports 

An  NASD  member  that  is  not  a 
PORTAL  broker  or  PORTAL  dealer  must 
file  with  the  NASD  a  PORTAL  non- 
participant  report  if  it  executed  a  trade 
in  a  PORTAL  security  (other  than  with 
a  PORTAL  broker  or  PORTAL  dealer) 
and  an  exception  is  not  otherwise 
available  under  the  PORTAL  Market 
Rules.  PORTAL  non-participant  reports 
must  be  filed  with  the  NASLTs  Market 


KKTAL  Market  syaten  in  a  manner  specified  by 
the  NASD. 

>3  If  ttie  parties  intend  to  clear  and  settle  a 
transaction  through  the  PORTAL  depository  and 
clearance  system,  the  report  must  iiKiude  the 
Identity  of  the  account  where  the  transaction  is  to 
be  settled. 

"  Only  the  member  submitting  a  PORTAL 
transactioo  report  for  a  transaction  should  incfude 
iaformction  regarding  that  transactiofl  in  its 
PORTAL  surveillance  report. 

"  Members  need  not  submit  PORTAL  trensaction 
reports  or  PORTAL  surveillance  reports  for 
transactions  in  PORTAL  securities  that  are  part  of 
a  primary  ottering  t>y  oron  beitalf  ofthe  issuer  or 
its  afBliate  if  the  offering  is  made  outside  the 
United  Stales  In  reliance  on  Reguiatton  S.  A  sale  of 
PORTAL  securities  by  a  party  in  the  United  States 
to  an  entity  outside  of  tlte  United  States  mmt  be 
reported  in  PORTAL  tnnaadioa  report  if  the  safe 
was  net  part  of  a  primary  oSaring  b^  or  on  behalf 
of  the  issuer  or  an  afiillitte. 

"Amewdinniit  No.  6  to  the  proposed  rule  change 
eliminated  tba  pnyoeed  requirement  that  PORTAL 
deatera  aad  PORTAL  brakets  repceeont  vrtietber  a 
sale  was  baiag  made  Id  reliaiKe  on  Rule  144A  or 
sonte  other  exemption  from  the  legiatiation 
requirements  of  section  5  of  the  Securities  Act. 


Federal  Register  /  Vol.  58.  No.  242  /  Monday,  December  20,  1993  /  Notices 


66391 


Surveillance  Department  by  the-Fiflh 
day  of  the  month  following  execution  of 
the  trade  (e.g.,  non-participant  reports 
for  trades  executed  in  January  must  be 
filed  by  February  5).  If  more  than  one 
such  member  is  participating  in  a 
transaction,  only  the  member  selling  the 
PORTAL  security,  as  principal  or  agent, 
must  submit  the  PORTAL  non- 
participant  report.  If  only  one  such 
member  is  participating  in  the 
transaction,  that  member  must  submit 
the  PORTAL  non-participant  report. 

Each  PORTAL  non-participant  report 
must  include  the  following  information: 
(1)  Whether  the  transaction  was  on  an 
agency  or  principal  basis;  (2)  whether 
the  member  submitting  the  report 
purchased  or  sold  the  security;  (3) 
whether  the  transaction  was  a  "short" 
sale;  (4)  the  quantity  of  the  security  sold 
or  purchased;  (5)  the  price  of  the 
security,  expressed  in  the  currency  in 
which  the  security  was  quoted  in  the 
PORTAL  Market;  and  (6)  a 
representation  of  whether  the  buyer  was 
a  QIB  under  Rule  144A,  a  non-QIB 
institution,  or  an  individual  investor. 
The  NASD  also  may  require  such 
additional  information  it  deems 
necessary.37 

E.  Dissemination  of  Quotations  and 
Tmnsaction  Information  ^ 

The  NASD  will  disseminate  through 
the  PORTAL  Market  system  quotations 
and  transaction  information  fitjm  9:30 
a.m.  Eastern  Time  to  4  p.m.  Eastern 
Time."  The  PORTAL  Market  system 
will  accept  from  PORTAL  dealers  and 
PORTAL  brokers  quotations  that  are  one 
or  two  sided,  firm  or  indicative.  Quotes 
and  indications  of  interest  may  be 


updated  continuously.  The  best  bid  and 
offer  will  not  be  displayed  separately. 

The  PORTAL  Market  system  also  will 
display  on  a  real-time  basis  39  the  price 
and  volume  of  each  transaction  in  a 
PORTAL  security  ■♦o  reported  in  a 
PORTAL  transaction  report.  The 
PORTAL  Market  system  also  will, 
display  the  daily  aggregate  volume  of 
sales  of  PORTAL  securities.«i 

F.  Clearance  and  Settlement  of  PORTAL 
Securities 

PORTAL  participants  may  clear  and 
settle  their  transactions  in  PORTAL 
securities  through  the  PORTAL 
clearance  and  depository  system  or 
make  other  arrangements  for  clearance 
and  settlement  of  their  transactions.*^ 
The  PORTAL  dealer  or  PORTAL  broker 
entering  the  PORTAL  transaction  report 
in  the  PORTAL  Market  system  must 
state  in  the  transaction  report  whether 
clearance  and  settlement  for  the 
transaction  is  to  be  accomplished 
through  the  PORTAL  Market  system. 

If  the  PORTAL  clearance  and 
depository  system  is  chosen  and  each 
participant  in  the  transaction  is  either  a 
PORTAL  dealer  or  PORTAL  broker,  the 
PORTAL  dealer  or  PORTAL  broker  that 
effects  the  purchase  must,  within  30 
minutes  after  execution  of  the 
transaction:  (1)  Accept  the  PORTAL 
transaction  report  entered  by  the  seller 
by  entering  in  the  PORTAL  Market 
system  a  matching  PORTAL  comparison 
report  with  the  same  terms  as  the 
PORTAL  transaction  report;  (2)  reject 
the  PORTAL  transaction  report  entered 
by  the  seller  by  entering  a  PORTAL 
comparison  report  in  the  PORTAL 


"Modifications,  corrections,  or  cancellations  of 
PORTAL  non-participant  reports  must  be  submitted 
in  the  manner  specified  by  the  NASD. 

'•The  NASD  has  stated  that  it  has  considered  the 
effect  of  the  PORTAL  Market  on  the  capacity  and 
vulnerability  ofthe  NASDAQ  System.  The  NASD 
represented  that  it  believes  that  the  system  has 
adequate  capacity  to  withstand  foreseeable  peak 
volumes  and  is  reasonably  designed  to  guard 
against  physical  threats,  'ncluding  internal  and 
external  hackers  and  viruses.  In  addition,  the  NASD 
suted  that  the  PORTAL  Market  will  operate 
independently  ofthe  NASDAQ  System  and  will 
utilize  different  hardware  and  software.  The 
Association  states  that  operation  and  system 
capacity  of  the  NAQSDAQ  System,  therefore, 
cannot  be  effected  in  any  manner  by  the  operation 
of  the  PORTAL  Market.  The  NASD  also  has 
considered  the  security  issues  surrounding  the 
ability  of  PORTAL  participants  to  access  the 
PORTAL  Market  through  telephone  links  with  a 
personal  computer  and  submitted  to  the 
Commission  a  description  of  the  necessary 
procedures  to  access  the  system.  The  NASD  stated 
that  it  has  taken  the  necessary  precautions  to  ensure 
that  the  PORTAL  Market  will  not  be  accessed  by 
unauthorized  persons.  See  letter  from  Suzaime  E. 
Rothwell.  Associate  General  Counsel,  NASD,  to 
Eugene  Lopez,  Assistant  Director,  Division  of 
Market  Regulation,  SEC  (October  15. 1993). 


J»  Although  the  NASD  will  not  delay  data 
dissemination,  the  last-sale  data  displayed  on  the 
PORTAL  Market  system  may  represent  trades  that 
were  effected  as  much  as  15  minutes  prior  to 
dissemination. 

«« Prior  to  its  amendment,  the  proposal  allowed 
only  data  for  trades  made  in  reliance  on  Rule  144A 
to  be  disseminated  through  the  PORTAL  Market 
system.  See  Securities  Exchange  Act  Release  No. 
30508.  In  response  to  commentators,  this  restriction 
was  removed.  See  Securities  Exchange  Act  Release 
No.  32016. 

«'  The  NASD  will  not  disseminate,  on  a  real-time 
basis,  information  from  PORTAL  transaction  reports 
that  are  entered  in  the  PORTAL  Market  system 
between  8:30  a.m.  Eastern  Time  and  9:30  a.m. 
Eastern  Time,  and  between  4  p.m.  Eastern  Time  and 
6:30  p.m.  Eastern  Time.  Nor  will  the  NASD 
disseminate  through  the  PORTAL  Market  system 
information  from  F^RTAL  non-participant  reports. 
The  daily  aggregate  volume  of  transactions, 
however,  will  include  the  volume  of  transactions 
that  are  entered  in  the  PORTAL  Market  system 
between  8:30  a.m.  Eastern  Time  and  6:30  p.m. 
Eastern  Time. 

«  PORTAL  dealers  and  -PORTAL  brokers  that 
settle  transactions  in  I^RTAL  securities  outside  the 
PORTAL  clearance  and  depository  system  assume 
responsibility  for  the  prompt  settlement  of  those 
transactions  in  accordance  with  the  protocol*  ofthe 
settlement  methods  used.  These  transactions  will 
not  be  compared  in  the  PORTAL  Market. 


Market  system  with  terms  different  from 
those  stated  in  the  PORTAL  transaction 
report;  or  (3)  enter  an  affirmation  or 
rejection  in  the  PORTAL  Market  system 
with  respect  to  the  PORTAL  transaction 
report  entered  by  the  seller.  If  only  one 
participant  in  a  transaction  is  a  PORTAL 
dealer  or  PORTAL  broker  and  the 
PORTAL  Market  system  has  been 
chosen  for  clearance  and  settlement  of 
that  transaction,  the  participant  in  the 
transaction  that  is  not  a  PORTAL  dealer 
or  PORTAL  broker  may  send  through 
the  PORTAL  Market  system  only  an 
affirmation  or  rejection  of  the  PORTAL 
transaction  report.  If  neither  participant 
in  a  transaction  is  a  PORTAL  dealer  or 
a  PORTAL  broker,  the  PORTAL  Market 
system  may  not  be  used  for  clearance 
and  settlement  of  the  transaction. 

If  a  PORTAL  transaction  report  and  a 
PORTAL  confirmation  report  match,  or 
if  an  affirmation  has  been  entered 
regarding  the  PORTAL  transaction     ^ 
report,  the  PORTAL  Market  system  will 
automatically  route  the  transaction  for 
clearance  and  settlement.«  If,  however, 
the  PORTAL  comparison  report  does 
not  match  the  PORTAL  transaction 
report,  or  if  a  rejection  has  been  entered 
regarding  the  PORTAL  transaction 
report,  the  participants  in  the 
transaction  must  resubmit  corrected 
versions  of  both  reports  if  a  mistake  has 
been  made,  renegotiate  the  transaction, 
or  cancel  the  transaction. 4* 

If  a  transaction  in  a  PORTAL  security 
is  routed  for  clearance  and  settlement, 
the  transaction  will,  unless  otherwise 
agreed  by  the  PORTAL  participants, 
settle  five  business  days  after  the  date 
the  transaction  is  executed,  in  any 
currency  accepted  by  the  PORTAL 
depository  organization.  PORTAL 
securities  and  funds  will  be  transferred 
on  the  books  of  the  PORTAL  depository 
system  when  the  PORTAL  clearing 
system  receives  the  necessary'  settlement 
instructions  from  the  appropriate 
PORTAL  dealer  or  PORTAL  broker. 
Final  settlement  of  a  transaction  is 
subject  to  the  purchaser  meeting  the 
requirements  of  the  relevant  PORTAL 
depository  organization  concerning 


♦'The  existence  and  terms  of  each  PORTAL 
contract  will  be  conclusively  established  by  a  match 
ofthe  J\3RTAL  transaction  report  and  the  PORTAL 
comparison  report  for  the  transaction.  The  parties 
to  any  PORTAL  contract,  however,  may  modify  or 
correct  the  terms  of  any  transaction  in  a  FKJRTAL 
security  in  a  manner  consistent  with  the  POJtTAL 
Market  rules.  A  PORTAL  qualified  investorls 
required  to  accept  a  partial  deliver  on  any  PORTAL 
contract  due.  provided  the  portion  remaining 
undelivered  is  not  an  amount  that  includes  an  odd 
lot  which  was  not  part  of  the  original  transaction 

**  The  facilities  of  the  NASD's  Arbitration 
Department  and  the  Code  of  Arbitration  Prtx»dure 
will  be  available  to  PORTAL  participants  to  resolve 
disputes  arising  from  transactions  in  PORTAL 
securities. 
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deposit  and  av«ilability  of  funds  in 
accordaxioe  with  tira  depository 
orgaaization's  proc8dures.«s 

G.  ^wrt  Sale  Provisions 

The  proposal  will  not  prohibit  short 

sale  transactions  in  PORTAL  securities. 
Prior  to  accepting  a  short  sale  order  for 
any  PCHtTAL  security  from  a  PORTAL 
qualified  Investor,  a  PORTAL  dealer  or 
PORTAL  broker  must  make  an 
afTirmative  determination  that  by  the 
settlement  date  it  will  either  (1)  Receive 
delivery  of  the  security  firom  the 
investor  or  (2)  be  able  to  borrow  the 
securities  on  the  investor's  behalf  for 
delivery.'^  Similarly,  a  PORTAL  dealer, 
prior  to  effecting  a  short  sale  in  any 
PORTAL  security  for  its  own  account, 
must  make  an  affirmative  determination 
that  it  can  borrow  the  security,  or 
otherwise  provide  for  delivery  of  the 
security  by  the  settlement  date.  A 
PORTAL  dealer  effecting  a  short  sale  for 
Its  own  accoiint  is  not  required  to  make 
such  a  determination  if  the  transaction 
is  a  bona  fide  market-making  transaction 
where  the  PORTAL  dealer  is  publishing 
a  two^ided  quotation  in  the  PORTAL 
Marlcet.  or  if  the  transaction  results  in 
fully  hedged  or  arbitraged  positions. 

The  proposal  eliminates  firom  the 
provisions  governing  short  sales  the 
requirement  that  PORTAL  dealers  or 
PORTAL  brokers  indicate  on  the 
memorandum  for  the  sale  of  any 
security  whether  the  order  w*s  "short." 
This  requirement  is  duplicative  in  that 
the  NASD's  Interpretation  of  the  Board 
of  Governors — Books  and  Records. 
Article  m.  Section  21  of  the  Rules  of 
Fair  Practice,  which  will  continue  to 
apply  to  transactions  in  PORTAL 
securities  under  the  new  rules,  contains 
this  requirement. 


IV.  Canunents 

As  noted  above,  the  Commission 
received  six  letters  in  response  to  the 
March  1992  notice  and  one  comment 
letter  in  response  to  the  March  1993 
notice.*'  Many  of  these  comment  letters 
raised  similar  concerns.  The 
commentators  challenged  the  need  for 
mandatory  trade  reporting  in  the 
PORTAL  Market.**  the  timing  of  those 
reports.*"  the  information  elements  to  be 
included  in  those  reports, *»  and  the 
expense  of  preparing  and  filing  those 
reports.  In  addition,  commentators 
argued  that  the  proposal  should  be 
modified  so  that  certain  types  of 
securities  that  do  not  meet  the 
definition  of  a  "restricted  security"  in 
Rule  144(a)(3)  may  be  designated  as 
"PORTAL  securities."  »» 


♦•Concunenl  with  the  approval  of  the  propo8«d 
rule  change  to  the  PORTAL  Market  Rule*,  the 
CommlMion  i<  api^rtTving  a  propoaed  rule  change 
filed  with  (he  Commiuion  by  DTC  See  Securities 
Exchange  Act  Release  No.  33327  (December  13. 
19931.  Thia  rule  change  will  make  eligible  for  CnXTs 
book-entry  delivery  and  olher  servkes  all  resfrided 
aecuritie*  eligiUe  for  transfer  in  raltaoce  on  Rule 
144A.  provided  that  any  such  securities  (other  than 
investment  grade  securities)  are  included  within  a 
system  of  a  self-regulatory  organization  ("SRO") 
approvvd  by  the  Commission  for  the  reporting  of 
quotation  and  trade  Information  of  Rule  144A 
transaaions.  The  securities  must  continue  to  be 
bicluded  in  such  a  system  to  remain  DTC-eligible. 
Under  both  proposals.  DTC  will  request  any  SRO 
thai  is  operating  such  an  approved  system  to  notify 
DTC  If  any  DTC-eliglhle  Rule  144A  security  la 
removed  from  the  system,  whereupon  DTC  will  take 
all  appropriate  steps  to  make  the  security  Ineligible 
kg  DTCk  sMvlces. 

MA  security  obtained  from  oolslda  the  PORTAL 
Market  may  not  be  used  to  cover  a  short  position 
in  a  PORTAL  security.  Nor  may  a  PORTAL  security 
be  Deed  to  emm  a  tbnt  position  In  ■  noh-PORTAL 
security. 


4' Several  firms  that  submitted  comment  letters 
regarding  the  1992  notice  also  participated  in  the 
preparation  of  the  SIA's  1993  comment  letter. 

««Coiwnenlators  staled  that  because  quotaliona 
for  the  naajority  of  Rule  144 A  securities  are  no( 
actively  disseminated,  and  because  trading  volume 
in  such  securities  is  generally  low.  it  appears  thai 
real-time  trade  information  "is  nol  necessary  or 
even  panicularly  important  to  the  Rule  144A 
secondary  trading  market."  Commentators  stated 
further  that  the  representations  supplied  In 
PORTAL  surveillance  report?  and  f^RTAL  non- 
particlpent  reports  are  not  necessary  because  they 
do  not  provide  an  efTicient  means  of  surveilting  the 
market,  because  there  has  been  no  indication  of  a 
problem  of  leakage  of  Rule  144A  securities  iolo  the 
public  tnarket,  and  because  sellers  of  such 
secxirities  are  already  subject  to  the  securities  laws 
of  the  United  Sutos. 

Commentators  also  argued  against  transaction 
reporting  for  non-investmeot  grade  det)t  securities. 
They  slated  that  because  virtually  all  debt  securities 
are  traded  In  an  over-the-counter  market, 
compliance  with  the  rvpoiting  requirements  would 
require  installation  of  PORTAL  terminals,  the 
development  of  related  systems,  and  training  of 
traders  and  support  personnel. 

*«  Several  coowiantators  objected  to  the  . 
requireooant  that  PORTAL  uanaaction  reports  be 
submitted  to  the  NASD  within  IS  mir.utes  after 
execution  of  a  transaction.  The  commentators  stated 
that  because  there  is  currently  no  computer 
interface  between  the  PORTAL  Market  system  and 
the  firms'  internal  systems,  and  because  some  of  the 
firms'  trading  departments  currsntly  do  not  have 
the  necessary  terminals,  they  will  have  to  acquire 
additioaBi  hardware  and  employ  additional 
personnel  to  be  able  to  submit  the  PORTAL 
transaction  reports  within  IS  minutes  after 
execution  of  a  transaction  in  a  PORTAL  security. 

MTwo  commentators  objected  to  the  requirement 
in  the  proposal  (as  noticed  in  1992)  that  PORTAL 
transaclioc  reports  include  representations  of  the 
type  of  purchaser  and  the  basis  for  the  exemption 
from  Securities  Act  registration.  In  reaponse  to 
these  comments,  the  NASD  amended  the  propoaal 
to  eliminate  that  requirement. 

»  Commentators  staled  that  if  securities  are 
subject  to  transfer  restrictions  imposed  by  the  issiiAr 
and  the  depositary  that  prohibit  '.ransfers  of  the 
securities  except  in  reliance  on  Rule  144A, 
Regulations  S,  or,  if  available,  in  accordance  with 
Rule  144,  and  if  those  {.ecuritla*  beorCUSIP 
numbers  different  from  (hose  borne  by  any 
unrestricted  shares  of  the  same  class  (or  any 
depositary  receipts  representing  uorestricted 
sharel).  those  securitiaa  should  be  eligible  for 
designation  as  PORTAL  securitiaa,  regardieas  of 


V.  Discnssion 

The  Commission  believes  that  the  rule 
change  is  consistent  with  the  Exchange 
Act  and  the  rules  and  regulations 
promulgated  thereunder.  Specifically, 
the  Commission  believes  that  approval 
of  the  proposed  rule  change  is 
consistent  with  Sections  15A(bK6)," 
15A(b)(9)s3  and  15A(b)(11)M  of  the 
Exchange  Act. 

A.  Sections  15A(bH6).  15A(b)(9)and 
15A(b)(l  1)  of  the  Exchange  Act 

The  Commission  believes  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  sections  l5A(b)(6), 
15A(b)(9)  and  lSA(b)(11),  and  will  be  a 
significant  step  toward  bringing  to  the 
market  for  restricted  securities  that  may 
be  sold  in  reliance  on  Rule  144A  ("Rule 
144A  securities")  the  technological 
efficiency,  transparency,  and  investor 
protection  mandated  by  those  sections. 
When  it  approved  the  PORTAL  Market 
Rules  in  1990,  the  Commission 
anticipated  that  eventually  much  of  the 
trading  in  Rule  144A  securities  would 
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whether  the  securities  would  k>e  considered 
"restricted  securities"  within  the  meaning  of  Rule 
144(aK3).  Some  commentators  also  argued  that 
depositary  receipts  subject  to  transfer  and  CUSIP 
restrictions,  which  are  issued  to  OTRs  upon  depoait 
of  an  unrestricted  security  acquired  from  an 
offshore  holder  which,  in  turn,  acquired  the 
security  in  transaction  complying  with  Regulation 
S.  or  upon  exchange  for  an  unrestricted  depositary 
receipt  sold  to  a  QIB,  should  be  eligible  for 
inclusion  in  the  PORTAL  Market  and  for  clearanca 
and  settlement  through  the  facilities  of  DTC 
Commentators  further  argued  that  depositary 
receipts  subject  to  transfer  and  CUSIP  restrictions 
that  are  issued  outside  of  (he  United  Stales  in 
reliance  on  Regulation  S  and  are  later  resold  to  a 
QIB  in  the  United  States  should  be  eligible  for 
inclusion  in  the  PORTAL  Market  and  DTC 

»»  Section  15A(b)(6)  requires  the  Commission  to 
determine  that  a  registered  national  securities 
association's  rules  are: 

Designed  to  prevent  frauduienl  and  manipulative 
acts  and  practices,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation  aitd 
coordination  with  persons  engaged  in  regulation, 
clearing,  settling,  processing  infurmation  with 
respect  to,  and  Mcilitating  transactions  in  securities, 
to  remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market  and  a 
national  market  system,  and.  in  general,  to  protect 
investors  and  the  public  interest. 

"  Section  15A(b)(9)  requires  the  Commission  to 
determine  that  a  registered  national  securities 
association's  rules  do  not  impose  any  burden  on 
competition  not  necessary  or  appropriate  In 
furtherance  of  the  purpoees  of  the  Act 

S4  Section  lSA(b)(l  1 )  requires  the  Commission  to 
determine  that  a  registered  national  securities 
association's  rules  include: 

Provisiotts  governing  the  form  and  content  of 
quotations  relating  lo  securities  sold  otherwise  than 
on  a  national  securities  exchange  which  may  be 
distributed  or  published  by  any  member  or  person 
aaaociated  with  a  member,  and  the  persons  to 
whom  such  quotations  may  be  supplied.  Such  rules 
relating  to  qitotations  shall  be  designed  lo  produce 
fair  and  informative  quotations,  to  prevent  fictitioits 
or  mlsiaading quotations,  and  to  prtniKKe  orderly 
procedures  for  collecting,  distributing,  and 
publishing  quotations. 


take  place  through  comfmteresd 
communications  systems,  suches  the 
PORTAL  Market  system.  Fer  various 
reasons,  however,  the  PORTAL  Market 
has  not  developed  to  the  extent 
expected,  and  other  systeau  conceived 
to  fadlitate  trading  in  such  securities  ss 
have  not  been  implemented.  No  last  sale 
trade  information  fortrcuisatrtions  in 
Rule  144A  securities  isa>«ilaUe, 
clearance  and  settlement  of  such 
transactions  is  amnged  on  an  ad  hoc 
basis,  and  information  necessary  for 
market  surveillance  is  Untyted. 

The  Commission  believes  that  by 
improving  the  PORTAL  Market  system, 
the  proposed  rule  change  will  enhance 
the  technological  efficiency  of  the 
market  in  such  restricted  securities.  The 
PORTAL  Market  system  should* 
facilitate  execution  and  clearance  aod 
settlement  of  traiwacUons  in  such 
securities,  and  foster  cooperation  and 
coordination  among  PORTAL 
participants,  the  NASD,  DTC,  and  the 
SEC  r^arding  transactions  in  PORTAL 
securities.**  By  ppovidingthe  facility  for 
any  NASD  member  that  is  PORTA!, 
participant  to  enter  and  update 
quotations  en  any  PORTAL securky. 
and  by  allowing  any  PORTAL 
particijMnt.  including  PORTAL 
qualified  ii>ve«tors,  to  access  those 
quotations,  the  PORTAL  system  wiU 
permit  PORTAL  participants  to 
determine  the  price  at  which  they  ntay 
sell  or  purchase  the  secaiiities  in  a  more 
timely  and  cost-effective  manner.  The 
more  efficient  conununication  of  bid 
and  ask  quotations  among  the 
participants  also  should  eiihance  the 
pricing  accuracy  of  the  market.  The 
proposed  rule  change,  as  well  as  the 
companion  filing  by  ITTC.  also  should 
facilitate  more  efficient  clearance  and 
settlement  of  transactions  in  PORTAL 
securities  by  roakiqg  available  to 
PORTAL  participants  a  centraKzed 
automated  system  for  comparison  of 
trade  reports  and  the  forwarding  of 
transactionslo  DTC  for  clearance  and 
settlement.^' 

The  firoposal  also  will  enhance  the 
transparency  of  the  PORTAL  Market  by 
ailowmg  dissemination  of  bid  and  ask 


»*See  nie  Tio.  SR-*rr«-9e-«  fttem  York  Stock 
Exchange'CVYSr*)  SyMam  M«A  piopaaai). 

»>  AlthoughraRTAL  SBCuritieaan  not  quftllfiad 
for  trading  in  the  national  inarkel  eystem.  the 
provisions  of  the  proposed  rule  change  are 
consistent  with  the  Congressional  goals  of  creating 
more  efficient  and  effective  market  operations^nd 
assuring  economically  efficient  execution  of 
securities  transactions,  set  forth  in  sectkm  MA  of 
the  Enchange  Act. 

>'The  provisions  of  the  proposed  rule  charige 
relating  to  the  clearance  and  settlement  of 
transactione  in  PORTAL  securities  ak&«e 
vonsistsnt  with  the  proviaiona  of  section  ITAof  the 
Exchan^.Acl. 


quotations  and  last-sale  trade 
infonnatioB  lor  transactions  by  NASD 
members  in  PORTAL  securities. 
Because  this  market  comprises  legally 
and  cootrffi:tuall^  restricted  securities, 
access  to  the  dissenunated  information 
will  continue  to  be  limited  to  qualified 
investors  that  are  registo'ed  as  PORTAL 
participants.  Nonetheless,  the  iiK^eise 
in  trasspapency  should  benefit  the 
market  in  these  securities  in  a  number 
of  ways.  By  allowing  investors  to  assess, 
after  the  faa,  the  quality  of  the 
execution  they  receive,  tfw  availahiUty 
of  last-sale  trade  information  should 
enhance  investor  protection.  Moreover, 
by  increasing  the  integrity  of  the  market 
and  fostering  investor  confidence  in  that 
market,  incraesed  transparency  should 
encourage  greater  participation  in  that 
market.  In  addition,  an  increase  in 
transparency  in  the  marlLet  should 
promote  the  pricing  efficiency  of  the 
market  by  facilitatir^  price  discovery 
and  open  competition.^ 

The  proposal  should  promote  investor 
protection  and  generally  prevent 
fraudulent  and  manipulative  acts  and 
practices.  For  example,  member 
transactions  in  (or  recomrrrendations  oO 
PORTAL  securities  will  be  subject  to  the 
NASD's  Rules  of  Fair  Practice, 
Interpretations.  Policies,  and 
Explanations  adopted  thereunder  that 
are  germane  to  trading  in  restricted 
securities. s»  Moreover,  the  proposal 
provides  an  appropriate  array  of 
remedial  measures  the  NASD  can 
implement  in  the  event  of  rule 
violations  by  members.w  In  addition, 
the  proposal  authorizes  the  NASD  to 
terminate  the  registiatiom  of  a  PORTAL 
qualified  iirvestor  if  the  investor's 
application  contains  untrue  statements 
or  if  the  investor  no  longer  qualifies  as 
a  QIB  under  role  144A.  Similarly,  the 
rules  allow  the  NASD  to  suspend  or 
terminate  designation  of  a  PORTAL 
security  if  the  NASD  determines  that  the 
security  does  not  meet  ■flie  requirements 
of  the  PORTAL  Market  Rules  or  if  any 
application  or  other  docimient  relative 
to  such  security  contains  an  untrue 
statement  of  a  material  fact  or  omits  to 


"See  Securities  Exchange  Ad  Release  No  32019 
(March  19, 1993).  SS  VH  1243S  (order  approving 
proposed  operation  of  a  pricing  svslem  lor  certain 
high  yield  fixed  income  securities). 

»*S«e  5upit>  note  23  and  accompanying  text.  The 
NASD's  Rules  of  Fair  Praaice  contain  a  munber  of 
provisions  specifically  fefetingto  the  accuracy  of 
quotations.  Saee.^..  Article m,  SamicmS. 

»For  example,  the  proposal  states  that  the  NASD 
may  suspend  or  ternunale  the  r^istration  of  any 
PORTAL  deafer  of  PORTAL  broker  if  the  dealer  or 
broker  fails  to  comply  with,any  requirement  of  the 
fK)RTAL  Market  "Rules  or  if  any  application  or  other 
document  submitted  by  or  on  behualf  of  the  dealer 
or  broker  contaiiu  an  untrue  statement  of  a  material 
fact  or  omits  to  state  a  material  fact  necessary  lo 
make  the  statements  therein  not  misleading. 


State  a  material  fact  necessary  to  maiae 
the  fltatements  thefein  not  jniaiBading. 

Perhaps  the  most  impertant 
provisions  fen-  investor  protecticm  in  the 
proposal  are  the  requirements  that  all 
transactions  in  PGffiTAL  securities  by 
members  be  rqxnted  to  the  NASD  in 
PC^TAL  transaction  reports  and 
PORTAL  survuilanoB  v^rarts.  Tim 
reports  that  the  NASD  will  receive  ham 
members  shou  id  significantly  enbanoe 
the  NASD's  and  the  SEC's  ability  to 
sunwsl  the  PORTAL  Market  by  tOkmnog 
the  NASD  easy  and  timely  access  to 
iirformation  needed  for  monitoring  the 
market,  and  by  allowing  construction  trf 
audit  trails  reflecrting  member's  daily 
trading  in  PORTAL  Securities. 

The  Commission  finds  that  ^bt 
proposed  rule  change  is  consiAoit  with 
section  15A(b)(9)  of  the  Act  in  'Aat  if 
does  not  impose  any  burden  on 
competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act.  Although  a  number 
of  commentators  have  criticived  (he 
reporting  requirements  in  the  propesal. 
The  Ccmmvissionhelieves  that  it  is 
appropriate  for  the  NASD  as  the  SRO 
that  established  the  PORTAL  Martcel  to 
determine  the  type  of  information,  and 
the  timing  for  submission  of  that 
information,  that  is  needed  to  allow  for 
proper  surveillance  of  the  marlLet«>  and 
provide  a  degree tif  transparency. 
Moreover,  the  Commission  believes  that 
the  statutory  goals  of  Section  ISA  {bK6) 
and  (bKll)  would  be  signrficaBtly 
(»m promised  if  H  approved  a  proposal 
that  required  less  information  to  be 
submitted,  or  allowed  for  a  further  delay 
in  the  reporting  of  transatAions.  For 
example,  a  time  period  fonger  than  1 5 
minutes  for  submission  of  PCWTTAL 
transaction  reports  would  likely  leduce 
the  utility  of  the  disseminated  last-sale 
informaticm,  and  might  cause  the 
disseminated  information  lo  be 
misleading. 

The  Commission  acknowleflges  thad 
the  reporting  lequiiements  of  the 
PORTAL  Market  Rules  would  mitail 
some  additional  expenditure  by 
PORTAL  participants,  but  believes  that 
the  necessary  expenditure  should  be 
(x>mpar8trvely  small.  The  amended 
version  of  the  proposal  no  Icmger 
requires  member  firms  to  include  in 
PCHTTAL  transaction  reports 
representations  regarding  the  type  of 
transaction  and  the  type  of  investor 
purchasing  the  securities.  PORTAL, 
transaction  reports  will  thus  require  no 
more  information  than  that  typically 


«<  The  NASD  is  raquirad  lo  enforce  laemher 
compliance  wlih  the  fedeni  aecuritisa  laws  as  well 
as  NASD  Rules.  See  Section  ISA  of  the  Exchange 
Act. 
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included  in  transaction  reports  for  the 
Nasdaq  market.  Moreover,  the  NASD 
expects  that  its  members  will  have 
several  alternatives  available  when 
submitting  the  required  reports.  Member 
firms  will  be  able  to  obtain  access  to  the 
PORTAL  system  through  their  existing 
Nasdaq  workstations.  The  NASD  also  is 
developing  a  computer  interface 
between  the  NASD  and  member  firms 
that  should  allow  for  easy  submission  of 
PORTAL  transaction  reports  and 
PORTAL  surveillance  reports.*^  Finally, 
the  NASD  has  represented  that  it,  in 
order  to  permit  members  to  modify  their 
internal  procedures,  will  delay  the 
effective  date  of  the  reporting 
requirements  of  the  proposal  by  as  long 
as  six  months.>3 

Commentators  also  questioned  the 
extension  of  the  reporting  requirements 
to  transactions  in  non-investment  grade 
debt  securities  that  are  PORTAL 
securities.  The  NASD  responded  that 
extension  of  the  reporting  requirements 
appears  appropriate  given  that  the 
volatility  of  non-investment  grade 
corporate  debt  tends  to  be  similar  to  that 
of  corporate  equity  securities,  and  that 
the  securities  are  restricted  and  will  be 
transferable  by  book-entry  movement. 

Tfie  Commission  believes  that  the 
market  for  non-investment  grade  debt 
eligible  to  be  sold  in  reliance  on  Rule 
144A  would  greatly  benefit  from  the 
increased  transparency  that  will  result 
from  the  dissemination  of  last-sale 
transaction  information.  Indeed,  the 
Commission  recently  approved  rules  for 
the  NASD's  Fixed  Income  Pricing 
System  ("FIPS"),  which  require  trade 
reporting  and  dissemination  of  last-sale 
transaction  information  for  one  portion 


"In  ill  lener  iMponding  to  conunents  on  the 
amended  propoMi,  the  NAiSD  stated  that  some 
member  finna  may  employ  separate  systems  in  each 
trading  department,  rather  than  a  single  firm-wide 
system,  for  their  internal  trade  processing. 
Commentators  argued  to  the  NASD  that  because 
PORTAL  securities  may  be  traded  in  several 
different  departments,  a  firm  using  separate  systems 
%<rould  have  to  arrange  for  a  number  of  computer 
interfaces  with  the  NASD,  and  thus  incur  greater 
costs.  The  NASD  responded  that  the  Turns  "can 
choose  to  establish  a  Icomputer-to-computer 
interface)  with  respect  to  one  or  more  of  the  sub- 
systems where  it  is  likely  that  reporting  will  be 
significant,  but  rely  on  manual  entry  of  the  15- 
minute  transaction  reports  directly  into  the 
PORTAL  Market  system  in  those  parts  of  the  Pum 
where  there  is  less  active  trading  in  PORTAL 
securities."  The  NASD  also  stated  that  it  is  meeting 
with  members  of  the  International  Operations 
Association  to  determine  the  extent  to  which 
broker-dealer  firms  have  decentralized  computer 
and  trade  processing  systems  operating  in  different 
areas  of  their  business,  and  to  determine  further  the 
views  of  market  participants  regarding  the  timing  of 
the  proposed  reporting  requirements.  I>etter  from 
Suzanne  E.  Rothwell,  Associate  General  Counsel. 
NASD,  to  Elizabeth  H.  MacGregor,  Branch  Chief, 
Division  of  Market  Regulation.  SEC  (August  12. 
1993). 


of  the  market  for  registered  non- 
investment  grade  debt,  and  expressed 
the  hope  that  the  NASD  would  continue 
to  expand  the  range  of  securities  that  are 
eligible  for  trade  reporting.^  in  that 
context,  the  Commission  recognized 
that  where  debt  securities  trade  in  a 
manner  similar  to  that  of  equity 
securities,  it  is  appropriate  for  SROs  to 
mandate  transaction  reporting  for  those 
securities. 

Moreover,  as  explained  above, 
because  member  firms  will  be  able  to 
access  the  PORTAL  system  through 
their  existing  Nasdaq  workstations  and 
will  be  able  to  establish  computer  to 
computer  interfaces  with  the  NASD's 
system  to  submit  PORTAL  transaction 
reports  and  PORTAL  surveillance 
reports,  the  Commission  believes  that 
the  expenditure  necessary  to  comply 
with  the  reporting  requirements  of  the 
PORTAL  Market  Rules  should  be 
comparatively  small. 

In  sum,  the  Commission  believes  that 
the  proposal  will  further  the 
Commission's  efforts  to  increase 
secondary  market  liquidity  in  restricted 
securities  eligible  to  be  sold  in  reliance 
on  Rule  144A.  while  providing 
appropriate  controls  to  protect  against 
violations  of  the  federal  securities  laws. 
Although  commentators  have  expressed 
concern  about  compliance  costs,  the 
Commission  is  satisfied  that  monthly 
reporting  of  trades  in  PORTAL 
securities  will  further  specific  statutory 
goals,  and  that  the  proposed  reporting 
obligations  for  PORTAL  dealers  and 
PORTAL  brokers  reflect  judgments  by  a 
marketplace  SRO  about  the  minimum 
obligations  dealers  and  brokers  must 
assume  to  provide  price  efficiency  and 
ensure  investor  confidence.  On  this  * 
record,  the  Commission  cannot  find  that 
those  obligations  are  inconsistent  with 
the  Exchange  Act  or  the  Securities  Act, 
or  impose  a  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  those  Acts. 

VI.  Conclusion 

For  the  above  reasons,  the 
Commission  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  the  Securities  Act  and 
Sections  15A(b)(6),  15A(b)(9)  and 
15A(b)(ll)  of  the  Exchange  Act. 

It  therefore  is  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Exchange  Act," 
that  the  proposed  rule  change  (SR- 


•*  See  Securities  Exchange  Act  Release  No.  32019. 
The  FIPS  rules  require  members  to  submit,  writhin 
five  minutes,  trade  reports  on  all  OTC  transactions 
executed  in  FLPS  securities,  and  to  report 
information  on  all  other  transactions  in  registered 
high  yield  bonds  on  a  daily  basis. 

••15  U.S.C.  7Ss(b)(2)  (1988). 


NASD-91-05)  be,  and  hereby  is 
approved. 
By  the  Commission. 

Margaret  H.  McFarlond. 

Depu  ty  Secretary. 

|FR  Doc.  93-30910  Filed  12-17-93;  8:45  am) 

BILUNO  COM  MIO-aVM 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Dwight  David  Eisenhower 
Transportation  Fellowship  Program 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  inviting  fellowship 
application. 

SUMMARY:  The  Federal  Highway 
Administration  announces  the  fiscal 
year  (FY)  1994  Eisenhower 
Transportation  Fellowship  Program. 
The  objectives  of  the  overall  program 
are  to  attract  the  Nation's  brightest 
minds  to  the  field  of  transportation,  to 
enhance  the  careers  of  transportation 
professionals,  and  to  retain  top  talent  in 
the  transportation  community  of  the 
United  States.  This  notice  contains 
instructions  for  submitting  applications 
for  the  six  fellowships  under  the 
program. 

DATES:  The  closing  date  for  submission 
of  applications  under  this 
announcement  is  February  15, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Ilene  D.  Payne,  Director,  Universities 
and  Grants  Programs,  National  Highway 
Institute  (HHI-20),  Federal  Highway 
Administration,  6300  Georgetown  Pike 
(room  F-203).  McLean,  Virginia  22101; 
Tel:  (703)  285-2785.  FAX:  (703)  285- 
2791.  Office  hours  are  from  7:30  a.m.  to 
4  p.m.,  e.t.,  Monday  through  Friday, 
except  legal  Federal  holidays. 
SUPPLEMENTARY  INFORMATION:  The 
Dwight  David  Eisenhower 
Transportation  Fellowship  Program  was 
authorized  by  section  6001  of  the 
Intermodal  Surface  Transportation 
Efficiency  Act  of  1991,  Public  Law  102- 
240, 105  Stat.  1914.  The  program  is 
expected  to  enhance  the  educational 
level  of  the  transportation  work  force  in 
the  United  States.  The  program  will 
contribute  to  the  talent  pool  in 
transportation  because  it  encourages 
students  fit)m  their  senior  year  through 
the  post  doctorate  level  to  pursue 
careers  in  fields  related  to 
transportation. 

The  Eisenhower  Program  is  a  DOT- 
wide  fellowship  program  and  is 
managed  by  the  National  Highway 
Institute,  llie  program  was  developed  in 
the  Summer  of  1992.  Brochures  were 
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published  and  distributed  JntfaefsM  cf 
1992.  The  first  fellowships  weie 
awarded  in  the  Spring  of  1993.  FY  1994 
funding  for  the  program  ifi-S2  miUion 
and  it  is  expected  to  serve  150  fellows. 

All  fellows  must  be  in  a  lield  oT  study 
whidi  is  directly  related  to 
transportation.  For  students  pursuing 
degrees,  the  fellow's  degree  program 
must  contain  a  major,  minor  or 
emp'hasis  in  transportation.  In  additioa, 
each  fellowship  has  specific 
requiFBinalts  ivnique  to  that  JaUowship. 
the  six  fellowsnips  are:  Eisenhower 
Graduate  Fellow^ips,  to  enable 
students  lo  iiureiie  Masters  Degrees  or 
Doctorates  in  transportatton-rehrted 
£8lds«t4he<floh€Mri  of  tiieiricbfuce: 
Eisenhower  Grants  for  Ruanaidi 
Fellewalups^RF).  to  acquainl 
Students  with  transportation 
research,  development,  and 
technology  transfer  activities  at  the 
U.S.  Department  of  Transportation; 


Eisenhower  Historically  Black  CoOsgeB 
and  Universities  (HBCU) 
Fellowships,  to  provide  HBCU 
students  with  atiditional 
opportunities  to  enter  careers  in 
transportation  (announcements  are 
twued  by  iwapient  ittCPs; 
students  to^pply  ^litectly  to 
recipient  HBCTJs);  , 

Eisenhower  Hispanic  Serving 

bietitTitions  (HSI)  Felhnn^ps.  to 
provide  HSI  students  with 
additional  opportunHiee Reenter 
careen  inlcansportatioiuthaawaKi 
is  in  the  pilot  stage  with 
fftllflwshlps  to  ,be<ftwardad  Jor  Ibe 
Tall  1994  semester; 

Eisenhower  Post  Doctorate  Fellowships, 
to  enable  GRF  students  to  continue 
research  initiated  during  a  GRF 
essigmnent:  and 

Eisenhower  Faculty  Fellows,  to  provide 
talented  faculty  in  transportation 
fields  -with  opportunities  to 


impiowitfasir  tnnsportalian 

knowledge,  including  attendance  at 
conferences,  courses,  seminars,  and 
workshops. 

Applications  must  be  submitted  by 
Felmiary  IS.  1994, end  will  be 
evaluated  by  review  panels.  AU 
applicants  «nll  be  notified  ^Hkm  lesidtB 
of  the  panel  evaluation.  Eadi  feHow^ip 
has  specific  requirements  and  forms 
which  can  be  obtained  by  writiAga 
letter  of  request  to  the  address  listed 
under  the  caption  **FDW  PURTlttR 
INFORMATION  CONTACT." 

Authority:  23  U&C.  JU»fBHDiCMii)«nd 
315;  49  CFR  1.48. 

Isauediin:  DKambar  10,  H103. 
Rodney  E.  Slater. 
Atfhnz/  Uigb»myJitiaunistaltBe. 
[PR  Doc  93-30986  Filed  12-C7-43: 44S«a) 
MLLMOCOOt  «tie-t»^ 


66396 


Sunshine  Act  Meetings 


Federal  Register 

Vol.  58.  No.  242 

Monday.  December  20.  1993 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
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coMMOomr  futures  traoinq  commssion 

TMC  AND  DATE:  11:00  a.m.,  Friday. 

January  7, 1994. 

PtJkCE:  2033  K  St.,  NW.,  Washington, 

DC,  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  254-6314. 

Jeea  A.  Webb. 

Secretary  of  the  Commission. 

IFR  Doc.  93-31058  Filed  12-16-93;  11:02 

am) 

MUJNQ  COM  SMI-ei-M 

COMMODITY  FUTURES  TRAOINQ  COMMISSION 

TIME  ANaOATE:  11:00  a.m.,  Friday, 

January  14, 1994. 

Pt>CE:  2033  K  St.,  NW.,  Washington. 

DC.  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  254-6314. 

]ean  A.  Webb. 

Secretary  of  the  Commission. 

IFR  Doc  93-31059  Filed  12-16-93;  11:02 

am] 

MLUNO  coot  OS1-01-M 

COMMODITY  FUTURES  TRAOINQ  COMMISSION 

TIME  AND  DATE:  11:00  a.m.,  Friday, 

January  21, 1994. 

Pt>CE:  2033  K  St.,  NW.,  Washington, 

DC,  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 

CbNTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  254-6314. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

IFR  Doc.  93-31060  Filed  12-16-93;  11:02 

am] 

BtLUNG  CODE  M81-01-M 


COMMODITY  FUTURES  TRADINQ  COMMISSION 
TME  AND  DATE:  11:00  a.m.,  Friday, 
January  28, 1994. 

PU^CE:  2033  K  St.,  NW.,  Washington, 
DC.  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  254-6314. 

Jean  A.  Webb. 

Secretary  of  the  Commission. 

(FR  Doc.  93-31061  Filed  12-16-93;  11:02 

am] 

MLUNO  COM  assi-ei-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Cancellation  of  Agency 
Meeting  and  Notice  of  Change  in  Time 
of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
the  previously  announced  meeting 
(open  session)  of  the  Board  of  Directors 
of  the  Federal  Deposit  Insurance 
Corporation  scheduled  to  be  held  on 
Tuesday,  December  21, 1993,  at  10:00 
a.m.  has  been  cancelled  and  that  the 
meeting  (closed  session)  scheduled  for 
10:30  a.m.  on  Tuesday,  December  21, 
1993.  has  been  rescheduled  for  10:00 
a.m.  that  same  day. 

No  earlier  notice  of  this  cancellation  ' 
and  change  in  the  time  of  the  meeting 
was  practicable. 

Dated:  December  15. 1993. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Deputy  Executive  Secretary. 
(FR  Doc.  93-31024  Filed  12-16-93;  9:08  am] 
aiUMQ  COM  «714-ei-M 

FEDERAL  ENERGY  REQULATORY 

COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 

PREVIOUS  ANNOUNCEMENT:  December  13. 

1993,  58  FR  65238. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 

MEETWIG:  December  15. 1993. 10:00  a.m. 


CHANGE  IN  THE  MEETING:  The  following 
Docket  Numbers  have  been  added  to 
Items  CAG-2.  RS-1  and  RS-12  on  the 
Agenda  scheduled  for  December  15. 
1993: 

Item  No.,  Docket  No.,  and  Company 

CAG-2— RP94-27-000. 
Transcontinental  Gas  Pipe  Line 
Corporation 

RS-1— RP93-5-O00,  Northwest  Pipeline 
Corporation 

RS-12— RP91-138-000,  Florida  Gas 

Transmission  Company 
Loi*  D.  Cashell. 
Secretary. 
[FR  Doc.  93-31129  Filed  12-16-93;  2:06  pm) 

8ILLM0  COM  •712-Oa-M 

FEDERAL  MINE  SAFETY  AND  HEALTH  REVIEW 
COMMISSION 

TIME  AND  DATE:  10:00  a.m.,  Thursday, 
December  16, 1993. 

PLACE:  Room  600, 1730  K  Street.  NW., 
Washington,  DC. 


STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 
Commission  will  consider  and  act  upon 
the  following: 

1.  Secretaiy  of  Labor  v.  Prabhu  Deshetty, 
Docket  No.  KENT  92-549.  (Issues  include 
whether  the  judge  erred  in  finding  that 
Prabhu  Deshetty  knowingly  authorized, 
ordered  or  carried  out  a  violation  of  30  CFR 
75.400  within  the  meaning  of  30  U.S.C 
§  820(c).) 

Any  person  attending  this  meeting  who 
requires  special  accessibility  features  and/or 
auxiliary  aids,  such  as  sign  language 
interpreters,  must  inform  the  Commission  in 
advance  of  those  needs.  Subject  to  29  CFR 
2706.150(a)(3)  and  2706.160(e). 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  Ellen  (202)  653-5629  /  (202)  708- 

9300  for  TDD  Relay  / 1-800-877-8339 

for  toll  free. 

Jean  H.  Ellen. 

Agenda  Clerk. 

[FR  Doc.  93-31133  Filed  12-16-93;  3:41  pm] 

BIUMGCOM  tnS-OI-M 


Monday 
December  20,  1993 


Part  II 


Protection  Agency 

40  CFR  Part  191 

Environmental  Radiation  Protection 
Standards  for  the  Management  and 
Disposal  of  Spent  Nuclear  Fuel,  High- 
Level  and  Transuranic  Radioactive 
Wastes;  Final  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  191 
(FRL-4813-6] 

Envtronmantai  Radiation  Protection 
Standarda  for  the  Managamant  and 
Diapoaai  of  Spent  Nudaar  Fuel,  High- 
Laval  and  Tranauranic  Radioactive 
Waataa 

agency:  Environmental  Protection 

Agency. 

action:  Final  rule. 


SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is 
promulgating  amendments  to  the 
environmental  standards  for  the 
disposal  of  spent  nuclear  fuel,  high- 
level  and  transuranic  radioactive  wastes 
(40  CFR  191.15  and  subpart  C). 

EPA  originally  promulgated  these 
standards  in  1985  pursuant  to  the 
Agency's  authorities  and 
responsibilities  underthe  Nuclear 
Waste  Policy  Act  of  1982,  as  amended, 
the  Atomic  Energy  Act  of  1954,  as 
amended,  and  §  2(a)(6)  of 
Reoigapization  Plan  Na  3  of  1970  (5 
U.S.C  app.  1).  In  1987,  following  a  legal 
challenge,  the  U.S.  Court  of  Appeals  for 
the  First  Circuit  (hereinafter  referred  to 
as  "the  First  Circuit"  or  "the  court") 
remanded  subpart  B  of  the  1985 
standards  to  the  Agency  for  further 
consideration.  Natural  Resources 
Defense  Council,  Inc.  v.  United  States 
Environmental  Protection  Agency,  824 
F.2d  1258  (lit  Cir.  1987).  Recently 
enacted  le^slation,  (Pub.  L.  102-579) 
known  as  the  Waste  Isolation  Pilot  Plant 
Land  Withdrawal  Act  (WIPP  LWA). 
however,  reinstates  the  1985  disposal 
standards  except  "the  3  aspects  of 
§§  191.15  and  191.16  of  such  (standards] 
that  waia  the  subject  of  the  remand 
ordered"  by  the  First  Circuit  The  WIPP 
LWA  directs  EPA  to  expedite  issuance 
of  final  disposal  standards  and  specifies 
that  such  regulations  shall  not  be 
applicable  to  the  characterization, 
licensing,  construction,  operation  or 
closure  of  any  site  reqiiired  to  be 
characterized  under  §  113(a)  of  Public 
Law  97-425,  the  Nudear  Waste  Policy 
Act  of  1982. 

Today's  action  represents  the 
Agency's  response  to  this  legislation 
and  to  the  issues  raised  by  the  court 
pertaining  to  Individual  and  ground- 
water protection  requirements.  After 
considering  the  relevant  comments 
received  on  the  February  10. 1993 
proposed  rulemaking,  the  Agency  has 
taken  this  final  action  in  the  form  of 
amendments  to  part  191  of  title  40  of  the 
Code  of  Federal  Regulations.  In  so 


doing,  EPA  has  not  revised  any  of  the 
regulations  reinstated  by  the  WIPP 
LWA. 

DATES:  These  amendments  will  become 
effective  on  January  19. 1994.  Tliese 
amendments  will  be  promulgated  for 
purposes  of  judicial  review  at  1  p.m. 
eastern  standard  time  on  Decembo'  20. 
1993. 

ADDRESSES:  Background  Information: 
The  technical  information  considered  in 
developing  these  amendments  is 
summarize}  in  the  final  Background 
Information  Document  (BID)  foe  the 
amendments  to  40  CFR  part  191.  In 
addition,  the  potential  economic  costs 
of  these  amendments  are  contained  in 
the  Economic  Impact  Analysis  (EIA). 
Single  copies  of  either  of  these 
documents  may  be  obtained  by  writing 
to  the  Waste  Standards  and  Risk 
Assessment  Branch.  Criteria  and 
standards  Division  (66021).  Office  of 
Radiation  and  Indoor  Air,  U.S. 
Environmental  Protection  Agency. 
Washington.  DC  20460-0001  or  by 
calling  202-233-^310. 

Docket.  Materials  relevant  to  this 
rulemaking  are  contained  in  Docket  Na 
R^9-01,  located  in  room  1500  (first 
floor  in  Waterside  Mall  near  the 
Washington  Information  Center).  U.S. 
Environmental  Protection  Agency.  401 
M  Street,  SW..  Washington.  DC.  The 
docket  may  be  inspected  between  8:30 
a.m.  and  12  noon  and  between  1:30  p.m. 
'  and  3:30  p.m.  on  weekdays.  As 
provided  in  40  CFR  part  2.  a  reasonable 
fise  may  be  charged  for  photocopying 
docket  materials. 

FOR  FURTHER  INFORMATION  CONTACT:  Ray 
Clark  or  Tara  Chhay  Cameron,  Criteria 
and  Standards  Division  (6602J),  Office  ^ 
of  Radiation  and  Indoor  Air,  U.S. 
Environmental  Protection  Agency, 
Washington,  DC  20460-0001;  telephone 
number  202-233-9310. 
SUPPLEMENTARY  MFORMATUN: 
Radioactive  wastes  are  the  result  of 
governmental  and. commercial  uses  of 
nuclear  fuel  and  other  radioactive 
material.  Today's  action  addresses 
standards  which  pertain  to  the  disposal 
of  spent  nuclear  fuel,  high-level 
radioactive  waste  (HLW),  and 
transmanic  (TRU)  radioactive  waste, 
referred  to  hereinafter  as  simply 
"waste."  (The  Agency  has  previously 
issued  standards  for  uranium  mill 
tailings,  40  CFR  part  192  and  40  CFR 

t tart  61,  and  plans  to  issue  standards  for 
ow-level  radioactive  wastes  to  be 
codified  at  40  CFR  part  193.) 

Fissioning  of  nuclear  fuel  in  niadaar 
reactors  creates  what  is  known  as 
"spent"  or  irradiated  nuclear  fiiel 
Sources  of  spent  nuclear  fuel  include: 
(1)  Commercial  nuclear  power  plants; 


(2)  government-sponsored  R&D 

firograms  in  imlversities  and  industry; 
3)  experimental  reactors,  e.g.,  liquid 
metal  fast  breeder  reactors  and  high- 
temperature  gas-cooled  reactors;  (4)  U.S. 
Government-controlled  nuclear 
weapons  production  reactors;  and  (5) 
naval  reactors  and  other  U.S. 
Department  of  Defense  reactors.  Most 
spent  fuel  is  currently  being  stored  in 
water  pools  at  reactor  sites  where  it  is 
produced. 

Spent  nuclear  fuel  from  defense 
reactors  is  routinely  reprocessed  to 
recover  imfissioned  uranium  and 
plutonium  for  use  in  weapons  programs. 
Most  of  the  radioactivity  goes  into 
acidic  liquid  wastes  that  will  later  be 
converted  into  various  types  of  solid 
materials.  These  highly  radioactive 
liquid  or  solid  wastes  from  reprocessing 
spent  nuclear  fuel  have  traditionally 
been  called  "high-level"  wastes.  If  it  is 
not  to  be  reprocessed,  the  spent  fuel 
itself  becomes  a  waste.  Only  one  facility 
for  reprocessing  conunercial  spent  fuel. 
the  Nuclear  Fuel  Services  Plant  in  West 
Valley,  New  York,  has  operated  in  the 
United  States;  it  was  closed  in  1972.  No 
commercial  spent  fuel  is  being 
reprocessed  in  the  United  States  at  this 
time.  The  HLW  derived  from  other 
reprocessing  activities  are  presently 
stored  on  Federal  reservations  in  South 
CaroUna.  Idaho,  and  Washiiigton. 

Transuranic  wastes,  as  denned  in  this 
rule,  are  materials  containing  elements 
having  atomic  nmnbers  greater  than  92 
in  concentrations  greater  than  100 
nanocuries  of  alpha-emitting  isotopes, 
with  half-Uves  greater  than  twenty 
years,  per  gram  of  waste.  Most 
transuranic  wastes  are  items  that  have 
become  contaminated  as  a  result  of 
activities  associated  with  the  production 
of  nuclear  weapons  (e.g.,  rags, 
equipment,  tools,  and  contaminated 
organic  and  inorganic  sludges).  These 
wastes  are  currently  being  stored  on 
Federal  reservations  in  Colorado,  Idaho. 
Nevada.  New  Mexico.  Ohio.  South 
Carolina,  Tennessee,  and  Washington. 

History  of  Today's  Action 

Under  authority  derived  from  the 
Atomic  Energy  Act  of  1954.  as  amended 
(AEA)  (42  U.S.C.  2011-2296).  and 
Reorganization  Plan  No.  3  of  1970  (5 
U.S.C  (app.  at  1343]),  EPA  is 
responsible  for  developing  generally 
applicable  environmental  standards  for 
protection  of  the  general  environment 
from  radioactive  material. 

In  December  1976.  the  Agency 
announced  its  intent  to  develop  Federal 
guidance  for  the  management  and 
disposal  of  all  types  of  radioactive 
wastes.  Among  EPA's  first  activities  in 
developing  this  guidance  was  a  series  of 


Federal  Register  /  Vol.  58,  No.  242  /  Monday,  December  20.  1993  /  Rules  and  Regulations    66399 


public  workshops,  conducted  in  1977 
and  1978,  in  oroer  to  gain  a  better 
understanding  of  pubUc  concerns  and 
issues  associated  with  radioactive  waste 
disposal.  EPA  proposed  "Criteria  for 
Radioactive  Wastes"  in  1978  but 
withdrew  the  proposed  criteria  in  1981 
because  the  many  different  types  of 
radioactive  wastes  made  the  issuance  of 
generic  disposal  guidance  impractical. 

Regulatory  development  efforts 
continued  and  on  December  29, 1982, 
EPA  published  a  proposed  rule  titled, 
"40  CFR  part  191,  Environmental 
Standards  for  the  Management  and 
Disposal  of  Spent  Nuclear  Fuel,  High- 
Level  and  Transuranic  Radioactive 
Wastes"  (47  FR  58196).  Shortly 
thereafter  the  Nuclear  Waste  Policy  Act 
of  1982  was  enacted  which  directed  that 
EPA  utilize  its  existing  authority  to 
promptly  promulgate  waste  standards 
pursuant  to  the  AEA.  EPA  responded  on 
September  19. 1985  by  issuing  final 
"Environmental  Standards  for  the 
Management  and  Disposal  of  Spent 
Nucl^  Fuel.  High-Level  and 
Transuranic  Radioactive  Wastes"  at  40 
CFR  part  191  (50  FR  38066). 

In  March  1986,  a  number  of  States 
and  enviroimaental  groups  filed 
petitions  for  review  of  the  rule.  The 
petitions  for  review  were  consohdated 
in  the  First  Circuit.  The  court  issued  its 
ruling  on  July  17, 1987.  NRDCv.  EPA. 
824  F.2d  1258  (1st  Cir.  1987).  As 
discussed  below  in  detail,  the  First 
Circuit  found  certain  aspects  of  EPA's 
1985  standards  arbitrary  and  capricious 
because,  although  the  Safe  Drinking 
Water  Act  (SDWA)  and  tiie  part  191 
rules  addressed  similar  environmental 
goals,  EPA  failed  to  adequately  explain 
substantive  discrepancies- in  the 
protective  standards  of  the  two 
programs.  Accordingly,  the  court 
vacated  and  remanded: 

(1)  The  Individual  Protection 
Requirements  (§  191.15)  for  further 
consideration  of  their  inter-relationship 
witii  part  C  of  the  SDWA  and  for  fiirther 
explanation  of  the  1,000-year  time  frame 
for  the  requirements; 

(2)  The  Groimd-Water  Protection 
Requirements  (§  191.16)  for  insufficient 
notice;  and, 

(3)  The  rest  of  40  CFR  part  191  even 
though  all  except  the  two  sections  Usted 
above  were  either  imchallenged  or 
upheld. 

On  rehearing,  the  government 
requested  reinstatement  of  all  sections 
except  §§  191.15  and  191.16.  In 
September  1987,  the  court  reinstated  the 
management  and  storage  standards 
(subpart  A)  but  left  the  entirety  of  the 
disposal  standards  (subpart  B,  which 
includes  §§  191.15  and  191.16)  in 
remand.  NtlDCw.  EPA,  Nos.  85-1915, 


86-1096,  86-1097,  86-1098  (1st  Cir.). 
Order  dated  September  23. 1987. 

On  October  30. 1992.  tiie  WIPP  LWA 
was  enacted.  The  law  reinstated  all  of 
the  disposal  standards  issued  by  the 
Agency  in  1985  that  had  been  remanded 
by  the  court  in  1987  except  the 
individual  and  groimd-water  protection 
requirements  which  were  the  ba^s  of 
the  remand.  WIPP  LWA.  section  8.  The 
WIPP  LWA  also  provides  an  extensive 
role  for  EPA  in  reviewing  and  approving 
various  DOE  activities  at  the  WIPP 
including  requirements  that  EPA 
approve  test  phase  and  retrieval  plans, 
and  certify  whether  the  performance"  of 
the  WIPP  repository  will  meet  the  final 
40  CFR  part  191  standards.  The  Agency 
will  conduct  separate  rulemakings  to 
address  those  matters. 

As  required  by  tiie  WIPP  LWA,  EPA 
is  today  addressing  the  remand  of  the 
1985  version  of  40  tTR  191.15  and 
191.16  by  promulgating  a  new  §  191.15 
and  a  new  subpart  C.  "This  represents 
the  Agency's  response  to  the  WIPP  LWA 
and  to  the  issues  raised  in  the  remand. 

It  is  important  to  note  that  under  the 
WIPP  LWA,  subparts  B  and  C  of  40  CFR 
part  191  will  not  apply  to  any  disposal 
site  required  to  be  cnaracterized  under 
section  113(a)  of  Public  Law  97-425,  the 
Nuclear  Waste  Policy  Act  of  1982 
(NWPA).  At  this  time,  tiie  only  site 
affected  is  Yucca  Mountain,  Nevada. 
The  NWPA  required  characterization  of 
candidate  sites  approved  by  the 
President  after  an  extensive  nomination, 
recommendation,  and  evaluation 
process.  Public  Law  97-425.  sections 
112. 113  (1982),  42  U.S.C.  10132. 10133. 
The  1987  amendments  to  section  113  of 
the  NWPA  limited  characterization 
activities  to  the  Yucca  Mountain  site 
only  (42  U.S.C.  10133(a))  and  defined 
"Yucca  Mountain  site"  as  the  candidate 
site  recommended  to  the  President  on 
May  27, 1986  under  42  U.S.C. 
10132(b)(1)(B).  Public  Uw  100-203, 
sections  5002,  5011(e).  Thus,  40  CFR 
part  191  does  not  apply  to  the  Yucca 
Mountain  site  because  the  Yucca 
Mountain  site  is  a  site  that  is  required 
to  be  characterized  under  section  113(a) 
of  Public  Law  97-425. 

Finally,  the  Energy  Policy  Act  of  1992 
requires  EPA  to  promulgate  public 
health  and  safety  standards  for 
protection  of  the  pubUc  from  releases  of  » 
radioactive  materials  stored  or  disposed 
of  in  the  potential  repository  at  the 
Yucca  Mountain  site.  Public  Law  102- 
486,  section  801(a)(1).  106  Stat.  2921. 

Objective  and  Implementation  of 
Today's  Action 

Under  authorities  established  by  the 
AEA,  Reorganization  Plan  No.  3  of  1970, 
tiie  NWPA  and  tiie  WIPP  LWA,  tiie 


Agency  is  promulgating  amendments  to 
40  CFR  part  191,  the  Agency's  generally 
appUcable  environmental  standards  for 
the  management  and  disposal  of  spent 
nuclear  fuel,  high-level  and  transuranic 
radioactive  wastes.  As  noted  above,  the 
WIPP  LWA.  by  operation  of  law. 
reinstates  the  provisions  of  40  CFR  part 
191.  as  issued  in  1985.  not  specifically 
found  problematic  by  the  First  Circuit. 
The  EPA  has  chosen  not  to  revisit,  in 
this  rulemaking,  the  reinstated 
provisions.  Accordingly,  the  scope  of 
today's  promulgation  is  strictly  limited 
to  the  provisions  of  the  1985  standards 
vacated  and  remanded  by  the  court — the 
individual  and  ground-water  protection 
requirements. 

Currentiy,  three  Federal  agencies  are 
responsible  for  implementation  of  part 
191.  The  EPA,  under  the  authority  of  the 
WIPP  LWA,  will  be  responsible  for. 
among  other  items,  certifying 
compliance  at  the  WIPP  and  will  be 
promulgating  criteria  for  this  ^ 

certification  of  compliance  under  a 
separate  rulemaking.  The  Nuclear 
Regulatory  Commission  (NRC)  and  the 
DOE  will  be  responsible  for 
implementing  and  enforcing  these 
standards  for  other  sites  to  which  they 
may  apply,  through  appropriate 
regulations  or  procedures. 

Although  developed  primarily 
through  consideration  of  mined  geologic 
repositories,  40  CFR  part  191,  including 
today's  amendments,  applies  to  disposal 
of  the  subject  wastes  by  any  method, 
with  three  exceptions.  First,  the 
standards  do  not  apply  to  ocean 
disposal  or  disposal  in  ocean  sediments. 
Disposal  of  HLW  in  this  manner  is 
prohibited  by  the  Marine  Protection, 
Research  and  Sanctuaries  Act  of  1972, 
as  amended  (33  U.S.C.  1401-1445),  If 
the  law  is  ever  changed  to  allow  such 
disposal,  the  Agency  would  need  to 
develop  appropriate  regulations. 

Second,  as  promulgated  today,  the 
ground-water  protection  requirements 
in  subpart  C  of  part  191  do  not  apply  to 
disposal  systems  located  above  or 
within  a  formation  which  within  one- 
quarter  (V4)  mile  of  the  disposal  system 
contains  an  underground  source  of 
drinking  water  (USDW).  As  discussed 
below,  EPA  is  reserving  final  action 
with  respect  to  such  repositories  in 
order  to  explore  in  greater  detail  what 
effect,  if  any,  the  prohibition  on  "Class 
rV"  wells  under  the  SDWA  regulations 
at  40  CFR  144.13  might  have  on  Ibem. 
The  EPA  will  address  this  category  of 
disposal  systems  in  the  same  context  as 
its  rulemaking  to  establish  disposal 
standards  for  Yucca  Mountain  pursuant 
to  the  Enerffy  PoUcy  Act  of  1992. 

Third,  today's  promulgated 
amendments  do  not  apply  to  waste 


66400    Fwlml  RegiMw  /  Vol  58.  No.  242  /  Monday.  Deoamber  20.  1993  /  Rules  and  Regulattem 


disposal  which  occuirad  before  the 
effective  date  of  the  1M5  •tandaids.  The 
provisions  of  the  disposal  standards  are 
intended  to  be  met  through  a 
combination  of  steps  involving  site 
selection,  disposal  system  design,  and 
operational  techniques,  e.g.,  engineered 
barriers.  Therefore,  the  Agency  believes 
that  the  standards  which  were  ih 
existence  from  1985  imtil  the  First 
Circuit  decision  in  1987  are  appropriate 
to  be  used  for  activities  which  occurred, 
or  were  begun,  during  that  time  rather 
than  imposing  new  and  different 
standards  on  such  activities.  The 
effective  date  for  S  191.13,  Containment 
Requirements,  and  indeed  all  of  40  CFR 
part  191.  except  those  provisions  being 
promulgated  today,  remains  November 
18. 1985.  In  accord  with  this,  disposal 
which  occxirred  on  or  after  November 
18, 1985  imtil  the  effective  date  of 
today's  acticm  is  subject  to  the  standards 
as  they  existed  on  November  18. 1985. 

It  is  important  to  emphasize  that 
today's  action  does  not  address  subpart 
A  or  the  portions  of  40  CFR  part  191 
which  were  reinstated  by  the  WIPP 
LWA;  it  is  strictly  Umited  to  the  above- 
described  individual  and  ground-water 
protectiifti  requirements  (40  CFR  191.15. 
191.16  and  subpart  C)  and  associated 
definitions.  Even  though  comments 
were  received  on  other  portions  of  part 
191,  EPA  has  not  proposed  and  is  not 
amending  subpart  A  or  the  reinstated 
portions  of  40  CFR  part  191  and  is  not, 
therefore,  responding  to  comments 
received  on  these  specific  provisions. 
See  58  FR  7924,  7925. 

Description  of  the  Amendments 

The  Agency's  amendm«its  to  40  CFR 
part  191  are  described  in  this  section. 

Definitions 

In  order  to  fulfill  the  regulatory 
objectives  of  today's  action,  the  Agency 
is  adding  several  terms,  deleting  several 
terms,  and  making  changes  to  several 
others  including: 

(1)  The  addition  of  a  new  term, 
"radioactive  material,"  which  means 
materials  containing  radionuclides  that 
are  subject  to  the  Atomic  Energy  Act 
and  that  have  half-lives  greater  than 
twenty  years.  There  may  arise 
circumstances  where  radioactive 
materials  not  presently  classified  as 
spent  nuclear  fuel,  high-level,  or 
transuranic  wastes  are  managed  or 
disposed  of  with  these  wastes.  For 
instance,  NRC  recently  issued  a  final 
rule  requiring  disposal  of  "greater-than- 
Class  C"  low-level  radioactive  wastes  in 
a  deep  geologic  repository  unless 
disposal  elsmvhere  has  been  approved 
by  the  Commission  (see  54  FR  22578 
codified  at  10  CFR  part  61).  "Groater- 


than-dass  C  wastes  are  wastet  which 
exceed  certain  radionuclide 
concentrations  specified  by  the  NRC  in 
10  CFR  part  61.  The  Ag«icy's  definition 
of  radioactive  material  is  intended  to 
ensure  that  contributions  to  the 
radiation  dose  received  by  individual 
members  of  the  public  and  impacts  on 
ground  water  from  "greater-than  Class 
C"  or  any  other  radioactive  materials 
managedf  or  disposed  with  spent  nuclear 
fuel,  high-level  and/or  transuranic 
radioactive  wastes  are  covered  by  the 
rules  being  promulgated  today; 

(2)  Changes  to  the  definition  of  the 
term  "implementing  agency"  to  reflect 
EPA's  role  under  the  WIPP  LWA.  The 
list  of  responsibilities  in  the  definition 
describes  EPA's  implementation  role 
under  40  CFR  part  191.  EPA  also  has 
additional  implementation 
responsibilities  under  the  WIPP  LWA 
such  as,  but  not  hmited  to,  approval  of 
the  test  and  retrieval  plans  and 
determining  whether  the  WIPP  complies 
vrlth  other  environmental  statutes. 

(3)  The  addition  of  several  new  terms 
which  pertain  to  die  radiation  dosimetry 
used  throughout  today's  individual 
protection  requirements  and  ground- 
water protection  standards; 

(4)  "The  addition  of  several  new  terms 
pertaining  to  the  ground-water 
protection  requirements  in  subpart  C  of 
today's  rule;  and 

(5)  The  deletion  of  several  terms  used 
in  the  1985  individual  and  ground- 
water protection  requirements  which 
are  no  longer  pertinent. 

Individual  Protection  Requirements 
(§191.15) 

The  Agency  has  replaced  the 
Individual  Protection  Requirements         ' 
foimd  at  §  191.15  in  the  1985  standards 
with  a  new  set  of  requirements.  A  brief 
history  of  the  development  of  these 
requirements  follows. 

The  proposed  40  CFR  part  191 
standards,  issued  in  1982,  did  not 
contain  any  numerft3al  restrictions  on 
individual  doses  after  disposal.  Rather, 
they  relied  upon  the  qualitative 
assurance  requirements  to  reduce  the 
likelihood  of  such  exposures.  For 
example,  the  assurance  requirement 
calling  for  extensive  permanent  markers 
and  records  was  intended  to  avoid 
eiroosure  to  radiation  by  transmitting 
Information  to  future  genwations  about 
the  dangers  of  intruding  into  the 
vicinity  of  a  repository. 

This  approach  to  Umiting  potential 
individual  exposures  was  highlighted 
for  comment  when  the  standards  were 
proposed  in  1982.  Comments  received 
persuaded  the  Agency  that  quantitative 
regulatory  limits  for  protection  of 
individuals  were  also  necessary  and  that 


reliance  upon  containment 
requirements,  even  if  supplemented 
with  assurance  requdrements,  could  still 
resuh  in  an  unaoceptably  high  risk  to 
individuals  in  the  vicinity  of  disposal 
systems.  Thus,  the  Agency  decided  the 
best  approach  would  be  to  supplement. 
rather  than  replace,  the  proposed 
protection  for  populations  with 
additional  protection  for  individuals. 

Having  made  the  decision  to  include 
individual  protection  requirements,  Uie 
Agency  then  had  to  determine  the 
length  of  time  over  which  the 
reqmrements  should  apply  and  the 
appropriate  dose  level  for  the 
requirements. 


Time  Frame  of  the  Individual  Protection 
Requirements 

The  disposal  regulations  promulgated 
in  1985  included  individual  protection 
requii-ements  which  limited  annual 
radiation  doses  to  individuals  for  1.000 
years  after  disposal.  Before  selecting  the 
1,000-year  time  period  for  the  1985 
requirements,  the  Agency  examined  the 
effects  of  choosing  different  time 
periods.  Just  as  10.000  years  was  chosen 
for  the  contaiimient  requirements 
because  EPA  beUeved  it  was  long 
enough  to  encourage  use  of  disposal 
sites  with  natural  characteristics  that 
enhance  long-term  isolation,  1,000  years 
was  chosen  for  the  individual  protection 
provisions  because  the  Agency's 
assessments  indicated  it  was  long 
enough  to  ensure  that  good  engineered 
barriers  would  be  used  at  disposal  sites 
where  some  ground  water  would  be 
expected  to  flow  through  a  mined 
geologic  repository.  Time  frames  shorter 
than  1,000  years  would  not  require 
'  appropriate  engineered  barriers  even  at 
disposal  sites  with  large  ground-water 
flows. 

At  the  same  time,  the  difficulty  of 
demonstrating  compliance  with 
individual  exposure  limits  over  time 
frames  longer  than  1,000  years  appeared 
to  be  greater  than  the  capabilities  of 
assessment  technology  because  of  the 
analytical  uncertainties  involved. 
Therefore,  the  Agency  decided,  in  the 
1985  rule,  that  a  1.000-year  period  was 
adequate  for  the  quantitative  Umits  on 
individual  doses  after  disposal. 

In  1987,  as  noted  above,  the  court 
held  that  the  Agency's  choice  of  a  1,000- 
year  period  was  largely  unsupported 
and,  therefore,  arbitrary.  The  Agency's 
reason  for  not  adopting  a  longer  time 
frame  was,  generally,  that  although 
better  engineered  "barriers.. .could 
provide  longer  term  protection  for 
individuals,  they  would  not  provide 
substantial  benefits  to  populations."  See 
NRDC  v.  EPA  829  F.2d  at  1287.  The 
court  found  this  argument  "deficient 
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because  it  purports  to  justify  the 
Agency's  policy  choice  solely  in  terms 
of  a  variable  that  the  individual 
protections  were  not  designed  to 
influence."  Id.  at  1289.  Thus,  the  court 
remanded  that  portion  of  the  regulations 
to  the  Agency  for  reconsideration  or  a 
more  thorough  explanation  of  the 
reasons  underlying  the  choice  of  1.000 
years.  After  re-evaluating  the 
implications  of  various  time  frames,  the 
Agency  is  now  adopting  a  10,000-year 
time  frame  for  the  individual  protection 
requirements. 

Ihe  Agency  has  decided  upon  10,000 
years  as  the  regulatory  period  for  four 
primary  reesons: 

(1)  Wastes  emplaced  into  disposal 
systems  will  remain  radioactive  for 
many  thousands  of  years.  Therefore,  the 
Agency  believes  significant  public 
heahh  and  envirorunental  benefits  can 
be  gained  by  selecting  a  longer  lime 
frame  for  the  requirements  because  a 
longer  tinM  fiwne  can  ^icouiage  the 
selection  of  good  disposal  sites  and  the 
design  of  robust  epgioeered  barriers. 
The  Agency  examined  potential  doses  to 
individuab.  considering  various  times 
in  the  fiiture.  from  waste  disposal 
systems  in  several  different  geologic 
media.  In  most  of  the  cases  studied, 
radionuclide  releases  resulting  in 
exposures  to  iiKhviduals  did  not  occur 
until  mora  than  1 ,000  years  after 
disposal  due  to  the  containment 
capabibtias  of  the  engineered  barrier 
systems.  Beyond  1.000  y^an.  but  prior 
to  10.000  years,  as  the  engineered 
banriers  begin  to  degrade,  releases 
resulting  in  doses  on  the  order  of  a  few 
rams  per  year  appeared  for  some  of  the 
geologic  media  studied,  llie  risk,  or 
chance,  of  fatal  cancer  associated  with 
exposure  to  one  rem/year  of  radiation 
having  a  low  level  of  linear  energy 
transfer  (LET),  i.e..  depositing  smell 
amounts  of  energy  per  unit  length  of  the 
absorbing  medium  (see  chapter  5  of  the 
BID  for  more  detail),  is  appraxinootely 
four  in  ten  thousand  per  year  (4x10-4/ 
year)  or  three  in  one  hundred  over  a  70- 
year  lifetime  (3xl0-2/hfelime). 
(Hereinafter,  as  used  in  this  document, 
the  term  "risk  "  refers  to  the  chance  of 
developing  a  fatal  cancer.)  For  other, 
better  geologic  media,  the  Agency's 
generic  analyses  estimate  no  releases  for 
10.000  years.  The  Agency  believes  that 
selecting  a  10,000-year  time  for  the 
requirements,  rather  than  a  1,000-year 
time  fi^me.  will  encourage  the  selection 
of  better  sites  and/or  the  design  of  more 
robust  engineered  barrier  systems 
capable  of  significantly  impeding 
radionuclide  releases.  These  actions,  in 
turn,  will  serve  to  reduce  the  individual 
risks  associated  with  the  disposal  of 
radioactive  waste. 


(2)  The  Agency  believes 
improvements  in  modeling  capability 
since  1985  have  fedlitated 
demonstrating  comphance  with 
individual  dose  limits  for  10,000  years. 
As  indicated  in  the  documentation 
supporting  the  promulgation  of  40  CFR 
part  191  in  1985  (EPA  520/1-85-023). 
the  NWFT/DVM  computer  code  was 
used  to  estimate  ruks  to  individuals 
from  disposal  S3rstems.  This  computer 
code  has  undergone  considerable 
improvement  since  1985.  It  has  evolved 
into  the  NEFTRAN-S  computer  code 
and  is  used  to  perform  EPA's  updated 
analyses  of  individual  risk  which  are 
found  in  the  BID  supporting  today's 
rulemaking.  The  BID  may  be  fonod  in 
the  docket  supporting  this  rulemaking 
(Docket  Niunber  R-89-01).  In  particoW, 
NEFTRAN-S  incorporates  improved 
capabihties  for  modeling  the  transport 
of  radionuclides  through  a  geologic 
medium,  iiK:luding  use  of  the 
distributed  velocity  method  fco- 
modeling  dispersive  or  diffusive 
transport  through  porous  media. 
NEFTRAN-^  also  iiu»rporates  added 
capability  to  perform  statistical  analyses 
required  in  sensitivity  and  uncertainty 
analyses.  (See  Sandia  Report  SAND90- 
1987,  UC-502.)  Both  NRC  and  DOE  also 
use  the  in^roved  NEFTRAN 
methodok^. 

Furthermore,  analyses  performed 
prior  to  1985  relied  upon  data  derived 
primarily  from  generic  geological  data 
available  in  the  open  literature.  Since 
that  time,  additional  data  have  been 
collected  during  the  characterization  of 
potential  disposal  sites  which  provide 
an  improved  basis  up>on  which  to  assign 
values  to  the  various  parameters  in 
analyses  performed  now. 

This  improved  data  quality  combiited 
with  improved  computer  models  allows 
improved  demonstrations  of 
compliance.  EPA  expects  that  the 
quality  of  data  and  the  capability  of 
computer  models  will  continue  to 
improve.  This  will  fedlitate  the  longer 
term  modeling  and  supports  the  choice 
of  a  10,000-year  time  frame. 

(3)  In  contrast  to  etflier  estimates, 
EPA  now  believes  that  the  financial  cost 
of  providing  additional  protection  for 
individuals  and  ground  water  by 
imposing  a  10,000-year  regulatory  time 
frame  will  be  reasonable.  The  EPA's 
generic  base  case  analyses  of  the 
imdisturbed  performance  of  well-sited 
and  well-designed  disposal  systems 
estimate  that  there  will  be  no  projected 
releases  for  both  the  1.000-  or  10.000- 
year  time  frames.  Therefore,  there 
should  be  no  additional  compliance 
costs  associated  with  a  10,000-year  time 
frame  at  well-selected  disposal  sites. 
There  may,  however,  be  costs  associated 


with  the  procedures  used  to 
demonstrate  compliance  although  EPA 
believes  that  for  well-  selected  and  well- 
designed  systems  these  costs  will  also 
be  minimal. 

If  compliance  assessments  indicbte 
that  a  disposal  system  design  will  fail  to 
meet  the  10,000-year  individual  dose 
standard,  more  robust  engineered 
barriers  to  control  releases  of 
rediomidides  may  be  required.  EPA 
acknowledges  that  the  costs  of  more 
robust  engineered  banriers  could  be  hi^ 
(one  preliminary  estimate  by  DOE  is 
$3.2  billion  for  10,000-year  containers 
for  commercial  spent  fuel  and  HLW)  but 
notes  that  these  costs  only  ensue  if  a  site 
is  selected  to  host  the  disposal  system 
which  cannot  OPtherwise  comply  with 
the  standards.  EPA's  standards  are 
designed,  in  part,  to  encourege  the 
selection  of  good  sites  for  disposal 
systems. 

It  is  possible  that  extending  the  time 
frame  for  individual  dose  calculations 
could  increase  the  costs  by  making 
additional  modeling  necessary.  While  it 
is  difficult  for  EPA  to  estimate  the  costs 
of  additional  modeling,  EPA  believes 
the  costs  will  be  insignificant  when 
cc»npared  to  the  multibillion  dollar 
costs  to  develop  disposal  facilities. 
Furthermore,  many  of  these  costs  will 
have  to  be  incurred,  in  any  case,  uitder 
the  regulatory  provisions  reinstated  by 
the  WIPP  LWA.  In  peiticular.  under  the 
containment  requirements  now  in  effect 
under  40  CFR  part  191.  comphance 
must  be  demonstrated  over  a  period  of 
10,000  years.  That  demonstntion 
remiires  an  analysis  of  the  raoverasnt  of 
redionudides  out  of  the  repository  and 
into  the  environment.  Because  this 
analysis  includes  undisturbed 
I>erformance,  it  could  also  be  used  for 
assessing  compliance  with  the  10,000- 
year  individual  protection  requirements. 

Finally,  EPA  notes  that  disposal 
systems  have  differing  costs  of 
development,  i.e..  for  mining  and 
construction,  associated  with  them. 
Coincidentaliy,  the  geologic  media 
which  are  least  expensive  to  develop — 
salt  and  unsaturated  tuff— are  also  tne 
media  which  appear  most  capable  of 
limiting  releases  of  redionudides  in  a 
manner  that  keeps  expected  doses  to 
individuals  low.  Go  the  other  hand, 
other  media.  e.g..  basalt,  which  EPA's 
analyses  show  will  not  contain 
redionudides  for  10,000  years,  cost 
more  to  develop  than  either  salt  or      ^ 
unsaturated  tun.  (See  the  Economic 
Impact  Analysis.)  These  costs  could 
dwarf  any  increase  in  cost  that  may  be 
associated  with  selecting  a  10,000-year, 
rather  than  a  1.000-year,  time  frame. 
This  reinforces  EPA's  view  that 
extending  the  time  frame  for  the 
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individual  and  ground-water  protection 
requirements  wUl  not  add  significantly 
to  the  costs  of  disposal  system 
development. 

(4)  Incorporating  a  10,000-year  time 
frame  in  these  requirements  is 
consistent  with  the  time  frame  adopted 
for  the  containment  reqixirements  in 
§  191.13  and  with  10.000-year  modeling 
guidance  and  requirements  in  other  EPA 
regulatory  programs  such  as  "no- 
migration"  determinations  issued  under 
the  Resource  Conservation  and 
Recovery  Act  (see.  3004  (d)(1),  (e)(1). 
and  (g)(5).  42  U.S.C.  6924  (d)(1),  (e)(1). 
(g)(5)l  for  land  disposal  of  untreated 
hazardous  waste  (40  CFR  268.6)  and  for 
the  underground  injection  of  untreated 
hazardous  waste  (40  CFR  148.20). 

For  the  reasons  stated  above,  EPA 
beUeves  that  the  individual  protection 
requirements  should  apply  for  10.000 
years.  These  reasons  also  support  EPA's 
decision  to  apply  the  ground-water 
protection  requirements  in  subpart  C  of 
today's  action  for  10.000  years.  The 
Agency  also  believes  that  choosing 
10.000  years  as  the  standard  is 
responsive  to  the  issues  raised  by  the 
Fir^t  Circuit's  1987  remand.  When  the 
court  ruled  on  the  subject  of  the  time 
frame  associated  with  the  1985 
individual  and  ground-water  protection 
requirements,  it  made  note  of  the  foct 
that  EPA  used  a  10,000-year  standard 
for  the  containment  requirements  in  the 
rule,  The  EPA  believes  that  if  it  is  going 
to  regulate  over  shorter  time  frames  for 
individuals  than  for  populations  it 
needs  to  explain  why  factors  peculiar  to 
the  protection  of  individuals,  calculated 
over  time,  justify  a  different  time  period 
than  for  protection  of  the  overall 
population.  EPA  has  concluded  that 
there  is  no  such  significant  difference 
and  has  found  no  convincing  rationale 
as  to  why  the  time  periods  for  the  two 
standards  should  be  different. 
Accordingly,  EPA  believes  it  is  now 
possible,  and  therefore  appropriate,  to 
make  the  time  periods  for  the 
containment,  individual  and  ground- 
water protection  requirements  the  same. 

Dose  Limits  in  the  Individual  Protection 
Requirements 

The  individual  protection 
requirements  in  §  191.15  of  the  1985 
standards  limited  annual  doses  to 
members  of  the  public  in  the  accessible 
environment  to  25  millirems  to  the 
whole  body  or  75  millirems  to  any  organ 
from  all  pathways  of  exposiue.  Today, 
the  Agency  is  replacing  the  "whole 
body/specific  organ"  dose  limits  in 
§191.15  of  the  1985  standards  with  an 
annual  limit  of  15  millirems  committed 
effective  dose  (CED),  a  different 


methodology  for  calculating  doses  to 
individuals. 

The  reason  for  the  change  in  dose 
calcvilation  methodology  is  that  the 
"whole  body/specific  organ" 
methodology  has  been  superseded  by 
the  CED  methodology.  In  1987,  EPA,  in 
recommending  to  the  President  new 
standards  for  all  workers  exposed  to 
radiation,  accepted  this  metnodology  for 
the  regulation  of  doses  from  radiation. 
(52  FR  2822)  The  methodology  was 
originally  developed  by  the 
International  Commission  on 
Radiological  Protection  (ICRP)  and  is 
now  used  by  EPA  and  other  Federal 
agencies. 

The  CED  is  the  risk-weighted  sum  of 
the  doses  to  the  individual  organs  of  the 
body.  The  dose  to  each  organ  is 
weighted  according  to  (i.e.,  multiplied 
by)  the  risk  to  that  organ  as  a  result  of 
that  dose.  These  weighted  organ  doses 
are  then  added  together  and  that  total  is 
the  CED.  In  this  manner,  the  risk  of 
radiation  exposure  to  various  parts  of 
the  body  can  be  regulated  through  use 
of  a  single  nimierical  standard.  "The 
weighting  factors  for  the  individual 
organs  and  procedures  for  calculating 
annual  CEDs  are  specified  in  Appendix 
B. 

The  CED  is  simple  to  implement,  is 
more  closely  related  to  risk  than  the 
system  of  Umiting  doses  to  the  whole 
body  and  to  specific  organs,  and  is 
recommended  by  the  leading  National 
and  international  advisory  bodies.  By 
changing  to  this  new  methodology.  EPA 
is  conforming  to  the  internationally 
accepted  method  for  calculating  dose 
and  estimating  risk. 

As  noted  above,  section  8  of  the  WIPP 
LWA  reinstates  those  aspects  of  the  * 
1985  version  of  40  CFR  part  191, 
subpart  B.  not  specifically  found 
problematic  by  the  First  Circuit  in 
NRDCy.  EPA.  The  First  Circuit  had  only 
one  concern  pertaining  to  the  existing 
individual  protection  requirements: 
EPA  failed  to  adequately  explain  its 
decision  to  limit  the  duration  of  the 
individual  protection  requirements  to 
1.000  years,  given  the  arguments  of 
petitioners  and  the  10,000-year  period 
in  the  containment  requirements.  The 
court  neither  addressed  nor  commented 
upon  the  numerical  standard  itself, 
which  the  1985  standards  set,  in  40  CFR 
191.15,  at  25  millirems  per  year  to  the 
whole  body  and  75  millirems  per  year 
to  any  critical  organ.  Thus,  the  WffP 
LWA  represents  a  ratification  by 
Congress  of  the  previously  made  policy 
decisions  that  underlie  these  numerical 
standards,  including  the  risk  levels  they 
represent.  As  discussed  below,  EPA  is 
today  reformulating  those  numerical 
limits  to  reflect  oirrent  practices  in 


measuring  and  assessing  radiation 
exposure  but  is  not  changing  the 
substance  of  those  standards.  The  EPA 
has  adopted  an  annual  15-millirem  CED 
requirement  which  is  associated  with 
the  same  level  of  risk,  about  5x10-*, 
accepted  by  the  Agency  in  selecting  the 
1985  limits.  In  reviewing  the  record. 
EPA  has  found  no  convincing  reason  to 
alter  its  basic  1985  decision  regarding 
the  appropriate  level  of  protection  for 
individuals  for  the  activities  subject  to 
this  rulemaking. 

The  EPA  has  chosen  a  15-millirem 
CED  per  year  limit  because  it  finds  the 
lifetime  risk  represented  by  this  level  of 
exposure  to  present  an  acceptable  risk 
for  the  purposes  of  this  rulemaking 
since  it  involves  only  a  small  number  of 
potential  sites  and  would  result  in  only 
a  small  number  of  people  potentially 
being  exposed  to  the  maximum  allowed 
individual  risk.  While  this  risk  is 
slightly  higher  than  the  risks  associated 
with  many  other  Agency  regulations,  in 
general,  those  risks  result  from 
exposures  occurring  via  a  single 
environmental  medium  or  pathway  and 
often  from  just  one  pollutant  within  that 
medium  or  pathway.  In  this  case,  the 
Agency  is  limiting  the  annual  CED  from 
internal  exposure  to  all  radionuclides 
delivered  through  all  pathways,  plus  the 
effective  dose  from  any  external 
exposure,  to  15  millirems. 

In  addition,  this  level  is  consistent 
with  the  ICRP  approach  of  apportioning 
an  overall  dose  Umit  from  man-made 
radiation  to  particular  activities,  such  as 
waste  disposal.  The  ICRP  suggests  using 
an  overall  limit  of  one  millisievert  CED 
(100  millirems  CED)  per  year.  While 
EPA  has  not  established  such  an  overall 
limit,  the  Agency  finds  that  15  millirem 
CED  per  year  is  today  an  appropriate 
and  acceptable  fraction  of  the  100- 
mrem  ICRP  recommendation  because  it 
is  small  enough  to  ensure  that  the  total 
exposure  of  an  individual  who  was 
exposed  to  a  number  of  sources  would 
stay  below  the  overall  limit. 
The  individual  protection 
requirements  apply  only  to  the 
undisturbed  performance  of  the  disposal 
system,  including  consideration  of  the 
uncertainties  in  that  pcfrformance. 
Undisturbed  performance  means  that 
the  disposal  system  is  not  disturbed  by 
human  intrusion  or  the  occurrence  of 
unlikely  disruptive  natural  events.  This 
aspect  of  the  standard  was  included 
because,  if  human  intrusion  occurs,  the 
individuals  intruding  may  be  exposed  to 
high  radiation  doses.  No  regulatory 
scheme  could  prevent  this  for  situations 
in  which  large  amounts  of  radioactive 
material  are  confined  to  a  relatively 
small  area. 
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In  ueeesing  tlM  peribnnance  <rf« 
disposal  systam  with  nwtd  to 
individual  enxisuras,  afi  path«rays  and 
rootas  throogh  whick  radioactiva 
BUtaiial  or  radiation  can  travel  from  the 
disposal  83r8tam  to  petals  most  ba 
considwed,  with  cms  exception.  Ground 
water  withdrawn  for  consunptioo 
directly  from  within  the  coBtroUed  area 
need  not  ba  included  in  the  analyses 
bacsusa  geologic  madia  witMn  the 
controlled  area  are  an  iatagral  part  of 
the  dispoaal  system's  cs{»bility  to 
provide  kog-tvm  isolation.  See  NRDC 
v.  EPA.  824  F.2d  at  1272-74.  The 
resulting  polaaUal  loas  of  ground- water 
resources  is  very  small  natkawida 
because  of  the  small  ttttflsbar  of  such 
disposal  <KiUtias  contaraplatad. 
However,  tba  movement  of 
contaminated  ground  «vater  as  a  rasuh 
of  undisturbed  babariar  from  the 
coBtroUed  area  into  the  suifsoe  water 
system  must  be  included  in  the 
analyses. 

Standards  for  C^und-Water  Protection 
(Subpart  C) 

EPA  is  also  promulgating  standards 
designed  to  further  protect  public  health 
by  protecting  ground-water  reeouroes.  In 
general,  the  standards  require  rftypotal 
systems  to  be  desimad  so  that.  Cor  each 
poUutant,  the  lereTof  mnt>mipfHon  in 
ofMte  USDWs  will  not.  for  laOOO  years, 
exceed  the  applicable  maximum 
contaminant  tevel  (MCL)  eatabUsbed  in 
40  CFR  part  141  under  section  1412  of 
the  SDWA,  42  U.S.C  30Qg-l.  These 
provisions  are  ina  new  st^part  C  in  40 
CFR  part  191  and  will  apply  only  to 
disposal  [juH.  management  and  sttvage). 
The  disposal-related  aspects  of  40  CFR 
part  191,  including  those  being  issued 
today,  are  to  be  implemented  in  the 
design  phase  of  a  disposal  system. 
Today's  rules  rely  upon  the  design 
phase  because  for  long  periods  of  time, 
such  as  10.000  years,  it  is  obvious  that 
active  siuveillance  cannot  be  relied 
upon  for  pcerention  or  remediation  of 
releasee  or  to  enforce  regulatory 
limitatitms  on  maximum  permissible 
levels  of  radiation  in  the  environment 

Discussed  below  ere  die  etatutory  end 
regulatory  bad:grounds.  interpretive 
csselaw  in  the  First  Qnniit,  and  the 
legal  rationale  for  these  {HxwisiiMis. 
Further  detail  and  explanation  as  to  the 
partkailars  of  tbeee  standards  foHow, 
included  is  a  discusrioB  of  the  tedmical 
sndpoUcy  latioode  underlying  subpart 
C  The  imdM  is  also  refarred  to  die  WD 
whkii  diecusses  the  technical  analyses 
underlying  snbpot  C  in  greatar  detail 

Identification  of  USDWs 

The  Agency  realiasa  thai  tfaara  may  be 
instances  in  which  there  ara  muiti^ 


steps  (or  hosBses/cntificstionsl  to  be 
completed  prior  to  the  final  doeore  of 
a  disposal  system.  lUs  ceuild  erise  if  the 
licemiBg/certification  prooeas  is 
eMablisfa«d  to  proceed  on  a  stepwise 
baris.  For  example,  for  the  WffP,  the 
EPA  will  perform  en  initial  certification 
of  oomplianoe  end,  if  the  dispoeal 
system  is  found  to  be  in  compliance, 
will  recertify  oomplianoe  every  five 
years  thereafter.  Identification  of 
VSDWb  occurs  on  die  dete  of  the  first 
overall  approval,  by  the  implementing 
agency,  of  the  system  for  use  as  a 
disposal  system.  The  des^ners  should 
have  complete  knowledge  of  the  area's 
grotmd-««ter  system  prior  to  its 
approval.  Therefcne,  §  191^3  specifies 
that  the  USDWs  to  be  considered  in  the 
compliance  assessment  are  those  which 
have  been  identified  as  of  "the  date  the 
implementing  agency  determines 
compliance  with  8id^)art  C"  Any 
recertification  of  compliance  wiu  be 
evaluated  to  consider  USDWs  identified 
at  the  time  of  recertification. 

Moxiimun  Coataaiinafii  Levels  to  be 
Applied 

Section  191.24  specifies  that  USDWs 
are  to  be  protected  so  that  levels  of 
radioactivity  in  them  will  not  exceed 
the  MCLs  which  are  in  force  on  the 
effsctive  date  of  this  action.  The  Agency 
is  currently  considering  Issuing  revised 
MCLs  which  were  proposed  on  July  18. 
1991  (56  FR  33050).  However,  until  that 
occurs,  the  Agency  believes  that  it 
should  use  the  ouireat  levels.  When 
MCLs  are  changed  in  the  future,  the 
Agency  will  revisit  die  ground-water 
protection  requirements  used  in  part 
191  and  revise  them,  as  necessary,  to  be 
consistent 


Statotoryand 

The  WIPP  Land  Withdrawal  and  the 
Nuclear  Waste  Policy  Acts 

As  netted  aboea,  today's  action 
responds  to  the  direotive  in  sectkm  6  of 
the  WIPP  LWA  that  EPA  conduot  a 
rakmaking  to  iasos  ontain  radioactive 
waste  disposal  regulations  at  40  CFR 
part  191.  subpart  B.  The  EPA  initially 
promiilgated  subpart  B  in  1985  (50  FR 
3M84  (Sept  19, 1985)),  but  those 
regulations  were  subsequently  vacated 
In  whole  as  part  of  a  remand  order 
issued  by  the  First  Circuit  in  1987 
(discQsaed  further  above  and  below). 
See  A/TOJCv.  EPA,  824F.ad  1258  (1st 
Cir.  1987). 

Section  8(a)(1)  of  the  WIPP  LWA 
f  sinilUM  thoaa  pdrttons  of  subpart  B 
except  §1191.15  and  191.16  (which 
were  the  bases  of  the  lenand  by  the 
First  Circuit).  Aocoidin^,  section 
8(a)(2)(A)  of  the  WIPP  LWA  exempts  the 


requfrements  at  40  CFR  191.15 
(individual  i»otectian)  and  191.16 
(ground-water  protection)  from  the 
statutory  reinstatement  Section  8(b)(2) 
addresses  these  non-reinstatod 
pnm^oDS  by  directing  that  B>A 
promulgate  final  regulations.  Today's 
action  responds  to  diet  directive  by 
revising  the  individual  protection 
requirements  in  40  CFR  191.15, 
discussed  above,  and  by  adding  new 
groimd-water  protection  standards  as  40 
CFR  pert  191.  subpart  C  (discnseed 
below). 

The  WIPP  LWA  also  limits  die 
applicabihty  of  the  reinstated  standards 
and  the  revisions  being  made  todey  so 
that  they  will  not  e^^y  to  sites  required 
to  be  diaractsriaed  under  section  113(a) 
of  Public  Law  97-425,  the  NWPA.  The 
only  aectioe  113(a)  site  currently  under 
cooinderatioe  is  Yikcs  Mountain, 
Nevada.  The  radioactive  waste  disposal 
standards  that  wriO  apply  there  are  to  be 
developed  by  EPA  porsuent  to  specific 
proviuons  in  the  Energy  PcAkj  Act  of 
1992.  Public  Law  102-486  section 
801(aXl)  (1982),  106  Stat.  2021. 

Notwridtslanding  this  wvering  of 
EPA's  subpart  B  regulations  from  NWPA 
section  113(a)  and,  therefore,  Yuooa 
Mountain,  die  aeDasia  of  EPA's  1969 
subpart  B  standsrds  resides  in 
significant  pert  in  the  NWPA. 

As  noted  above,  the  NWPA  una 
enacted  in  1982.  saaended  in  1987.  and 
Is  amended  again  by  the  Energy  Pohcy 
Act  of  1992.  The  NWPA  directs  EPA  to 
"promulgate  generally  applicable 
standards  for  potaction  c^  the  general 
environment  vom  offeite  releeses  fitan 
radioactive  raetariel  in  iaoch] 
repositories."  42  U.S.C.  10141(a).  The 
NWPA  does  not  independently 
authorize  these  rules  but  instructs  EPA 
to  act  pursuant  to  its  "authority  under 
other  provisions  of  Isw."  Id. 

The  Atoadc  Energy  Act  and 
Reorgaaization  Piaa  No.  3 

EPA's  fundament^  regulatory 
authority  is  provided  by  the  AEA  and 
Reoi^ganization  Plan  No.  3  of  1970.  The 
AEA  authorised  the  Atooiic  Enersy 
Coouiussion  (the  predecessor  of  the 
NRC)  to  "estabhsh  by  rule,  reguletion, 
or  order,  such  standards  *  *   *  to 
govern  the  poaseesion  and  use  of  special 
nuclear  material,  source  material,  and 
byproduct  material  as  the  Commission 
may  deem  necessary  or  desirable  •  •  • 
to  protect  beekh  ot  to  ni<wJTntt»'*^*'y 
to  hliB  or  property."  (42  U.S.C  2201$)) 
When  EPA  was  creoted  in  1970  by 
Reorganization  Plan  No.  3,  Presittont 
Nixon  trensfsRed  to  B'A's  jurisdiction: 

(tlhe  fuaction*  of  the  Atomic  Enaigjr 
ComminiaD  under  the  Atomic  Bneigy  Act  of 
19S4,  «t  smnided  *  *  *  ts  the  extent  that 
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such  functions  of  the  Commission  consist  of 
•stablishing  generally  applicable 
environmental  standaras  for  the  protection  of 
the  general  environment  from  radioactive 
material.  As  used  herein,  standards  mean 
limits  on  radiation  exposures  or  levels,  or 
concentrations  or  quantities  of  radioactive 
material,  In  the  general  environment  outside 
the  boundaries  of  locations  under  the  control 
of  persons  possessing  or  using  radioactive 
material.  Reorganization  Plan  No.  3  at  section 
2(a)(6). 

Thus.  EPA  is  authorized  to 
promulgate  the  generally  applicable 
environmental  standards  called  for  by 
the  NWPA  (through  reference  to  the 
AEA,  including  section  2201(b)). 
Furthermore,  under  the  AEA, 
Reorganization  Plan  No.  3,  and  the 
NWPA,  EPA's  role  is  Umited  to  the 
promulgation  of  these  standards. 
Today's  action  is  designed  to  complete 
the  radioactive  waste  disposal  standards 
that  will  apply  to  WIPP,  if  it  is  found 
to  be  acceptable  as  a  disposal  system, 
the  Greater  Confinement  EKsposal 
facility  at  the  Nevada  Test  Site,  and  any 
other  non-NWPA  §  113(a)  disposal 
systems  for  the  subject  wastes  that  may 
be  selected  in  the  future.  Under  the 
WIPP  LWA.  EPA  must  also  promulgate 
regulations  setting  forth  criteria  for 
certifying  DOE's  compliance  with  these 
regulations  at  the  WIPP.  See  WIPP  LWA 
sections  8(c),  8(d)  and  9.  These 
compliance  criteria  are  being  developed 
by  Q'A  through  a  separate  rulemaking 
(58  FR  8029). 

The  Safe  Drinking  Water  Act 

As  noted  previously,  in  today's 
action,  EPA  is  requiring  that  disposal 
systems  be  designed  so  that 
contamination  in  o^ite  USDWs  will 
not  exceed  the  applicable  MCL  for 
radionuclides  under  the  SDWA.  The 
SDWA  was  enacted  to  assure  safe 
drinking  water  supplies  and  to  protect 
against  endangerment  of  USDWs. 
SDWA  section  1421(b)(1),  42  U.S.C. 
300h(b)(l).  "Endangerment"  occurs  if  an 
underground  injection  "may  restilt  in 
the  presence  of  underground  water 
which  supplies  or  can  reasonably  be 
expected  to  supply  any  public  water 
system  of  any  contaminant,  and  if  the 
presence  of  such  contaminant  may 
result  in  such  system's  not  complying 
with  any  national  primary  drinking 
water  regulation  or  may  otherwise 
adversely  affect  the  health  of  persons." 
42  U.S.C.  300h(d)(2). 

Purstiant  to  section  1412  of  the 
SDWA.  EPA  has  promulgated  National 
Primary  Drinking  Water  Regulations 
(NPDWRs)  for  contaminants  in  drinking 
water  which  may  cause  an  adverse 
eflisct  on  the  health  of  persons  and 
which  are  known  or  anticipated  to  occur 
in  public  water  systems  (40  CFR  parts 


141  and  142).  These  regulations  specify 
either  MCLs  or  treatment  techniques 
and  contain  "criteria  and  procedures  to 
assure  a  supply  of  drinking  water  which 
dependably  complies"  with  such  MC3<s. 
SDWA  section  1401.  The  MCLs  are  the 
enforceable  standards  under  the  SDWA 
and  represent  the  level  of  water  quality 
that  EPA  believes  is  acceptable  for 
consiunption  from  public  drinking 
water  supplies.  EPA  is  today  adopting 
the  MCLs  for  radionuclides  as  contained 
in  40  CFR  part  141,  as  they  exist  on  the 
effective  date  of  this  rulemaking,  as 
standards  for  ground-water  protection 
under  40  CFR  part  191. 

Subpart  B  as  Promulgated  in  1985 

As  noted  above,  today's  action 
modifies  subpart  B  of  the  1985  version 
of  40  CFR  part  191.  From  the  outset, 
EPA  determined  that  its  40  CFR  part  191 
standards  would  apply  to  spent  nuclear 
fuel,  high-level  and  transuranic 
radioactive  waste.  Spent  nuclear  fuel  is 
mainly  produced  by  commercial  nuclear 
power  plants  which  are  licensed  by  the 
NRC.  50  FR  38066  (Sept.  19, 1985). 
High-level  waste  is  produced  primarily 
as  a  result  of  reprocessing  of  spent 
nuclear  fuel  from  the  nuclear  weapons 
program.  Transuranic  waste  consists  of 
equipment,  clothing  and  other  items 
contaminated  by  radionuclides  having 
atomic  numbers  larger  than  92 
(uranium)  and  is  also  generated 
primarily  within  the  nuclear  weapons 
program.  The  nuclear  weapons  program 
is  under  the  direction  of  the  DOE.  Id.  at 
38066-38077.  As  EPA  developed  its 
rules  prior  to  passage  of  the  NWPA,  the 
Agency  was  aware  that  DOE  was 
developing  plans  for  disposing  its 
transuranic  waste  at  the  WIPP.  After      * 
enactment  of  the  NWPA,  which  is 
directed  at  NRC-regulated  wastes,  EPA 
continued  to  develop  rules  that  would 
also  apply  to  the  EXDE's  transuranic 
waste  including  that  targeted  for 
disposal  at  the  WIPP.  (Even  though 
NWPA  section  113(a)  fadUties  are 
excluded  from  today's  rule,  the  scope  of 
subpart  B,  both  those  reinstated  portions 
and  those  being  finalized  today, 
continues  to  include  the  full  range  of 
waste.) 

EPA  concluded  its  rulemaking  effort, 
in  part  in  response  to  the  directive  in 
the  NWPA  and  related  litigation,  by 
promulgating  40  CFR  part  191  on 
September  19. 1985.  See  50  FR  38084. 
Subpart  A  of  part  191  established 
standards  for  the  management  and 
storage  of  the  subject  wastes,  and 
subpart  B,  limited  portions  of  which  are 
modified  by  today's  action,  established 
standards  for  disposal. 

As  promulgated  in  1985,  subpart  B 
contained  four  categories  of 


requirements:  containment  (40  CFR 
191.13),  assurance  (40  CFR  191,14); 
individual  protection  (40  CFR  191.15), 
and  ground-water  protection  (40  CFR 
191.16).  The  containment  requirements 
called  for  disposal  systems  to  "be 
designed  to  provide  a  reasonable 
exr  ctation"  that  releases  of 
radionuclides  would  be  controlled  to 
specified  levels  for  10,000  years.  The 
assurance  requirements  supported  the 
containment  requirements  by  calling  for 
a  period  of  active  maintenance  and 
monitoring,  permanent  markers, 
recordkeeping,  redundant  barriers 
against  the  movement  of  water  and 
radionuclides  toward  the  environment, 
and  other  measures.  The  individual 
protection  requirements  limited 
individual  doses  for  1,000  years,  and  the 
groimd-water  protection  requirements 
also  called  for  1,000  years  of  protection 
for  "special  sources"  of  ground  water. 

The  First  Circuit  Opinion 

Several  petitions  to  review  the  1985 
standards  were  filed  by  environmental 
groups  and  States;  the  cases  were 
consolidated  in  the  First  Circuit.  For 
reasons  pertaining  to  flaws  it  identified 
in  the  individual  and  groimd-water 
protection  provisions  of  subpart  B  (40 
CFR  191.15  and  191.16),  the  court,  on 
July  17, 1987,  vacated  and  remanded  all 
of  part  191  to  EPA  for  further 
consideration.  See  generally  NRDC  v. 
EPA.  824  F.2d  1258  (1st  Cir.  1987). 
Following  a  request  by  the  government, 
on  September  23, 1987,  the  court 
reinstated  subpart  A.  That  reinstatement 
and  the  WIPP  LWA  reinstatement  of 
most  of  subpart  B  left  unresolved  those 
provisions  which  EPA  is  addressing  in 
today's  rulemaking.  EPA's  response 
regarding  individual  protection  is  set 
forth  above,  while  ground  water  is 
addressed  below,  beginning  with  a  brief 
description  of  the  court's  ruling  in  this 
regard. 

In  the  rationale  for  its  ruling,  the  court 
emphasized  the  parallel  environmental 
goals  that  exist  in  the  SDWA,  the 
NWPA,  and  the  AEA  and  found  that 
EPA  had  not  adequately  explained  why 
the  part  191  standards  were  not 
consistent  with  those  under  the  SDWA. 
The  court  reasoned  that  because  the 
SDWA  calls  for  assurances  that 
underground  injection  not  "endanger" 
USDWs  and  because  the  NWPA 
implicitly  adopts  the  same  goal  for  HLW 
standards  (outside  the  controlled  area), 
EPA's  part  191  standards  were  arbitrary 
and  capricious  since  EPA  did  not 
adequately  explain  its  choice  of  a  dose 
limit  which  might  result  in  less 
protection  than  the  MCLs  for 
radionuclides  under  the  SDWA  for 
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ground  water  oxitside  the  controlled  area 
of  the  repository.  The  court  stated: 

[Tlhe  SDWA  is  no  mere  incidental 
provision.  It  reflects  a  national  policy  and 
standard  relative  to  the  country's  water 
supplies.  Safeguarding  such  resources  and 
their  users  is  likewise  implicit  in  the  EPA's 
duty  under  the  NWPA  to  promulgate  HLW 
standards  for  the  protection  of  the  general 
environment  from  offsite  releases  from 
radioactive  material  In  repositories.  NRDC  v. 
EPA,  B24  F.2d  at  1280,  citing  42  U.S.C. 
10141(a). 

Thus,  the  rules  were  remanded  to 
EPA  for  further  consideration  and 
explanation.  The  court  explained: 

To  be  rational,  the  HLW  regulations  either 
should  have  been  consistent  with  the  SDWA 
standards  •  •  •  or  else  should  have 
explained  that  a  difl'erent  standard  was 
adopted  and  justify  such  adoption.  Id.  at 
1281. 

For  the  reasons  set  forth  elsewhere  in 
this  notice,  EPA  has  determined  that 
disposal  systems  subject  to  part  191 
requirements  should  not  be  considered 
underground  injection  wells  imder  the 
SDWA.  Today's  interpretation  of  the 
scope  of  the  underground  injection 
control  (UIC)  program  is,  however, 
neither  necessary  nor  sufficient  in 
assessing  the  propriety  of  the  part  191 
standards  with  respect  to  the  SDWA. 
Rather,  as  reflected  in  the  First  Circuit 
remand  decision,  in  light  of  the  similar 
environmental  goals  of  the  SDWA  and 
part  191  (see  824  F.2d  at  1280),  there  are 
two  key  issues:  whether  the  part  191 
regulations  contain  protective  standards 
that  are  substantively  equivalent  to 
those  under  the  SDWA;  and,  to  the 
extent  (if  any)  that  the  standards  are  not 
equivalent,  whether  EPA  has  adequately 
explained  the  divergence  between  the 
substantive  levels  of  protections 
afforded  by  the  respective  programs.  See 
824  F.2d  at  1293. 

Thus,  regardless  of  whether  a  disposal 
system  is  directly  subject  to  UIC 
requirements,  EPA  has  an  obligation  to 
explain  any  discrepancy  in  the 
protective  standards  of  part  191.  As 
explained  below,  by  adopting  the  MCLs 
under  the  SDWA  as  the  protective 
standard  for  part  191,  EPA  has  provided 
substantive  equivalence,  with  tne 
possible  exception  of  the  Class-IV-well 
ban  imder  the  UIC  program. 
Accordingly,  today's  notice  reserves 
final  action  with  respect  to  disposal 
systems  that  might  l^  affected  by  the 
Class-IV  ban  to  enable  further 
consideration  of  this  issue. 

Legal  Rationale  for  Today's  Action 

In  the  manner  and  for  the  reasons 
discussed  further  below,  EPA  is 
conforming  the  part  191  ground- water 
protection  requirements,  through  a  new 


subpart  C  to  the  SDWA  for  USDWs 
outside  the  controlled  area  of  a  disposal 
system  subject  to  part  191.  CompUance 
with  the  new  subpart  C  will  provide  an 
equivalent  level  of  radiation  protection 
as  would  compliance  with  the  SDWA 
regulations  in  that  both  subpart  C  and 
the  SDWA  require  adherence  to  {he 
MCLs.  Hence,  today's  action  resolves, 
with  one  possible  exception  discussed 
below,  the  substantive  inconsistencies 
between  the  SDWA  program  and  part 
191  that  was  the  basis  for  the  First 
Circuit's  remand. 

Furthermore,  EPA  notes  that  the  First 
Circuit  itself  did  not  resolve  the 
question  of  whether  disposal  constitutes 
underground  injection.  Although  the 
court  stated  in  dicta  that  disposal  in 
geologic  repositories  would  "likely" 
constitute  underground  injection,  the 
focus  of  the  court's  concern  was  EPA's 
adoption  of  inconsistent  substantive 
standards  under  programs  with  similar 
environmental  goals.  Conseouently,  the 
court  held  that  EPA  must  eitner  conform 
the  substantive  regulatory  requirements 
of  the  two  programs  or  explain  any 
inconsistency.  Today's  action  satisfies 
the  First  Circuit  remand  by  issuing 
amended  disposal  standards  that  are 
consistent  with  the  SDWA  MCL  limits. 

The  Nature  of  Subpart  C 

Subpart  C  requires  that  a  prospective 
disposal  system  demonstrate  that  it  v«ll 
comply  for  10,000  years  with  the  SDWA 
MCLs  for  radionuclides  as  ciurently 
codified  at  40  CFR  141.15  and  141.16  or 
imtil  such  time  that  subpart  C  of  part 
191  is  amended  to  be  consistent  with 
new  MCLs.  This  means  that  disposal 
systems  subject  to  subpart  C  shall  be 
designed  such  that  they  will  not  cause 
the  amount  of  radionuclides  in  USDWs. 
in  the  accessible  environment,  to  exceed 
the  MCLs.  Implementation  of  subpart  C 
will  occur  before  any  waste  is  actually 
disposed  and,  thus,  these  resoim:es  will 
not  be  "endangered"  within  the 
meaning  foimd  in  part  C  of  the  SDWA. 
In  recognition  of  the  uncertainties 
involved  with  projecting  performance 
over  10,000  years,  as  with  the 
containment  requirements  in  subpart  B, 
imequivocal  niuneric  proof  of 
compliance  is  neither  necessary  nor 
likely  to  be  obtained. 

Authority  for  Today's  Action 

As  authority  for  this  rulemaking.  EPA 
is  relying  upon  the  AEA,  Reorganization 
Plan  No.  3,  the  WIPP  LWA,  and  the 
NWPA.  The  express  statutory  authority 
for  taking  this  action  is  provided  by  the 
AEA.  Included  therein  is  the  authority 
to  "estabUsh  by  rule  •  •  •  such 
standards  *  *  *  as  the  Commission 
[now  EPA)  may  deem  necessary  or 


desirable  *  *  •  to  protect  health  or  to 
minimize  danger  to  Ufe  or  property."  42 
U.S.C.  2201(b).  Furthermore,  the  NWPA. 
which  has  played  an  integral  role  in  the 
development  of  part  191,  directed  that 
EPA  promulgate  "standards  for 
protection  ofthe  general  environment 
from  offsite  releases  from  radioactive 
material  in  repositories."  42  U.S.C 
10141(a).  In  so  doing,  EPA  is  to  act 
piu^uant  to  its  "authority  under  other 
provisions  of  law."  Id.  Other  provisions 
of  law  include  the  AEA,  Reorganization 
Plan  No.  3.  and  the  WIPP  LWA.  In  other 
words,  EPA  is  to  promulgate  those 
standards  it  deems  necessary  or 
desirable  to  protect  the  general 
environment,  including  health,  Ufe,  and 
property,  from  dangers  presented  by 
radioactive  material  at  locations  outside 
the  boundaries  of  the  sites  where  such 
materials  were  originally  located. 
The  SDWA  provides  additional 
reason  for  EPA's  action  as  it  reflects 
Congressional  poUcies  and  purposes* 
Whether  or  not  the  SDWA  applies  as  a 
matter  of  law  for  a  particular  repository, 
the  Congressional  purposes  that  the 
SDWA  advances  are  consistent  with 
those  underlying  national  radioactive 
waste  disposal  programs.  Under  the 
SDWA,  EPA  is  to  publish  regulations 
(that  the  States  will  ordinarily 
implement)  to  "prevent  imderground 
injection  which  endangers  drinking 
water  sources."  42  U.S.C  300h(b)(l). 
Endangerment  is  broadly  defined  to 
occur  whenever: 

such  injection  may  result  in  the  presence  in 
underground  water  [i.e.,  groundwater]  which 
supplies  or  can  reasonably  be  expected  to 
supply  any  public  water  system  of  any 
contaminant,  and  if  the  presence  of  such 
contaminant  may  result  in  such  system's  not 
complying  with  any  national  primary 
drinking  water  regulation  or  may  otherwise 
adversely  affect  the  health  of  persons.  42 
U.S.C.  300h(dK2). 

In  pertinent  part,  the  NPDWRs 
include  MCLs.  42  U.S.C.  300g-l.  which 
are  defined  as  the  "maximum 
permissible  level  of  a  contaminant  in 
water  which  is  delivered  to  any  user  of 
a  pubhc  water  system."  42  U.S.C. 
300f(3) 

The  piuposes  advanced  by  this 
statutory  scheme — protection  of  the 
Nation's  drinking  water  resources  so  as 
not  to  adversely  affect  pubhc  health — is 
in  substantial  accord  with  the  purposes 
underlying  EPA's  authority  for 
radioactive  waste  disposal  regulations. 
"[The  SDWA]  reflects  a  National  policy 
and  standard  relative  to  the  country's 
water  supplies.  Safeguarding  such 
resources  and  their  uses  is  likewise 
impUcit  in  the  EPA's  duty  under  the 
NWPA  to  promulgate  standards."  NRDC 
V.  EPA.  824  F.2d  at  1280.  Thus,  the 
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standank  in  cnbport  C  Mspond  to  tbe 
entire  nngs  «l  atmtutory  mandatat.  Thsy 
ai*  dindMi  to  ^rtnaul  watar  in  tin 
aocasdhto  «nvisoBm«it  outaide  Ae 
"coBtrolkd"  uaa  of  tin  Tvpoalary,  aaod 
are  intended  to  pntsct  a  vaiuabb 
resomcB  in  tiMMwrinwwrt,  —d.  in 
tiiat  way.  protad  kaahk.  kfia.  and 
property  from  radioBctrTa  nataiiak. 
They  do  tins  by  Astabtishing 
reqniraDaals  web  tbfll  leloasas,  as  a 
renlt  of  diqpacal.i«ill  not  (considering 
tfas  badk^nnmd  ccficaKttxation) 
"vmUmmin'  ground  water  for  10,000 
years,  a*  mimMmd  by  the  MCLs. 

Subpart  C  Radiation  Aiotedion  Zs 
EquivaleBt  to  Badiation  Protection 
Under  fkeSDWA 

CifWA  Ine  ctmnuaDoe  of  purpose  of 
the  A£A  and  tba  SDWA.  tabpart  C  is 
designed  to  piovida  an  equiwileot  level 
of  protection  aa  wottld  occur  if  tbe 
SDWA  ngidatians  for  MCLs  applied 
directly  to  a  particular  disposal  system. 
The  aadaiiyiag  substantive  requirement 
in  tba  SOWA  is  ti^  grramd  water, 
which  is  or  cbb  taawnanhly  be  expected 
to  be  a  source  of  driakiBg  water,  not  be 
endauMwl  by  the  praaence  of  any 
radioncb^  wiiidi  msv  cause  a 
violatian  of  tbe  appHcabla  MCLa  or  may 
otherwise  advsne^  afiact  tbe  bsahb  of 
persons.  This  is  accomplidied  by  tba 
requixamant  m  subpart  C  that  before 
dis{>osal  my  occur,  a  determination 
must  be  aaMe  that  TadJowurhriB  Jevels 
in  such  groimd  water  will  not  ejcoeed 
the  applicable  MCLs  for  10^0  years. 
As  ditnissed  elsewbere,  EPA  is 
addiesatnp  potaBtial  discrepancies 
betweeame  part  ISl  requirametits  and 
the  Ckae-IV^wetl  ban  mkler  tbe  SDWA 
by  deferring  Etnal  action  on  tiiose 
disposal  systems  that  mi^t  be  affected 
by  {he  dass-IV-well  prokdbitions. 

Policy  and  Technical  Ratioiiale  for 
Subpart  C 

EPA  Approach  to  Ground-Water 
Protection 

Siaoa  the  time  of  tbe  court's  decision 
in  NRDC\.  EPA,  tbe  Agency  has  been 
developing  an  overall  ground-water 
protectiaa  etsategy.  Ground-water 
contaBiination  is  of  particular  concern 
to  the  Agency  because  of  its  potential 
impact  on  sources  of  drinking  water. 
Ovet  50  percent  ot  tbe  U.S.  populatioB 
draws  upon  ground  water  for  its  potable 
water  supply.  Approximately  117 
million  people  is  tbe  U.S.  get  tbeir 
drinkii^  water  from  ground  water 
supplied  by  48,i000  community  public 
water  systems  and  appnudnetely  12 
million  iadividuBl  wells.  The  remaining 
people  get  tbeir  drinking  water  from 
11,000  pablic  water  systems  drawing 


from  sm&ce-wvter  sources.  ^>oiit  45 
pendant  of  nual  households  depend 
upon  ground  water,  as  does  a  ^iil  langer 
proportioB  (97  pert»ntj  of  tbe  165.000 
non-cocnratinity  public  water  supplies 
(such  as  those  for  camps  or  restaurants 
serving  a  transient  population).  Thirty- 
four  of  the  100  latgaet  U.S.  otios  rely 
completely  or  peitially  on  ground  water. 
In  aodititMi,  gromd-waler 
coatamiaaftion  is  of  concern  to  EPA 
because  of  its  potential  impact  upon  tbe 
ecosystem. 

In  January  1990,  EPA  completed 
development  of  a  strategy  to  guide 
future  EPA  and  St^e  activities  in 
gronnd^water  protectioD  and  cleanup. 
Two  papers  were  developed  by  an 
Agency-wide  Ground-Water  Task  Force 
and  were  issued  for  pubbc  review:  an 
EPA  Statement  of  Groimd- Water 
Pmciples  and  an  options  paper 
coveriagthe  issues  involved  in  definiiig 
the  Federetl/ State  relationship  in 
grornid- water  protectian.  Tbese  papers 
and  atber  Task  Force  documents  have 
been  coaifatned  into  ea  EPA  Gnnmd- 
Water  TMk  Foctx  Enmrt:  "Protecting 
The  fMum's  Ground  Water.  EPA's 
Strategy  for  the  ia90's"  (EPA  21Z-1020 
JulyiSOU 

"Oiia  rapoit  sats  feitb  an  eKectiva 
approach  for  protecting  the  Nation's 
groimd-water  resources.  Hie  approach 
will  be  reflected  in  EPA  policies, 
prograais.  and  resource  allocatioBS  and 
is  intended  to  guide  EPA.  State  and 
local  govammecti.  and  otbar  parties  in 
carrying  out  groondAvater  protection 
progmns.  Tka  Agency  bas  also  issued 
"The  Fiaal  Com^«heneive  Staia 
Ground  Water  Protectian  Program 
Guidanca"  This  docomant  provides 
guidance  to  States  far  estabhsbing  a 
coordiBated  approach  to  tbeir  groond 
water. 

A  Jwy  ekment  of  Q*A's  strategy  for 
ground-watar  protection  and  cleanup  is 
tbe  overall  goal  to  prevent  advwse 
effects  on  buman  health  and  tbe 
environment  end  'pvotect  tbe 
envirorunental  integrity  of  tbe  Naticm's 
ground-water  re90<n<ces.  Adverse  effects 
mean  those  risks  that  are  significant  to 
the  affected  population  and  determined, 
where  appropriate,  under  relevuit 
statutes  to  be  unreasonable.  Ground 
water  needs  to  be  protected  to  ensure 
that  the  Nation's  currently  used  and 
potential  sources  of  drinking  water  are 
preserved  for  present  and  h^ure 
generations.  la  additioa,  ground  water 
should  be  protected  to  erasure  that 
grooad  water  that  is  domij 
hydmluifcally  connected  to  sur£ace 
watar  does  not  interfere  with  the 
attainment  of  surface-water  quality 
standards,  wrbich  is  necessary  to  umtoU 
buman  baekb  and  tbe  iatqgrity  of 


aaaoaated  acoaystems.  Tbe  Strategy  also 
recognized,  tfiou^,  tbat  efforts  to 
protect  gcoimd  water  must  also  consider 
the  use,  value,  and  vulnerability  of  tbe 
resource,  as  well  as  social  and  economic 
values,  in  tarrying  out  its  programs,  the 
Agency  oses  MCLs  under  the  SDWA  as 
"reference  points"  for  water-resource 
protection  efforts  when  the  ground 
water  in  question  is  a  potential  source 
of  drinking  water.  Best  technologies  and 
management  practices  are  relied  upon  to 
protect  ground  water  to  the  maximum 
extent  practicable.  Detection  of  a 
percentage  of  tbe  MCL  at  an  appropriate 
monitoring  location  is  used  to  trigger 
consideration  of  additional  action,  e.g., 
additional  monitoring,  or  restricting  or 
banning  the  use  of  the  potential 
contaminant.  Breaching  1he  MCL  or 
other  appropriate  reference  point  would 
be  considered  a  failure  of  prevention. 

For  all  Aese  reasons,  protection  of 
ground  water  is  a  critical  factor  in 
devising  a  regulatory  approach  for  waste 
management  and  disposal.  E7A  is, 
therefcHV,  adding  a  new  subpart  to  tbe 
40  era  part  191  standards— "SiApart  C, 
Environmental  Standards  for  Ground- 
Water  Proftection.*'  This  subpart  applies 
to  radioactive  waste  disposal  facilities 
and  paraUelt  tiia  MCL  doee- limit 
requirements  under  40  CFR  part  141 . 

The  EPA  is  promulgating  separate 
ground-water  protection  requirements 
because  ground  water  is  unique  and 
deserving  of  pollution  controls  s^>erate 
from  other  anvinnunmtal  media. 
Agency  anai3rses  indicate  that,  of  all  tbe 
potential  enviromnental  pathways, 
travel  tbroogh  groimd  water  is  tbe  most 
likely  padtway  to  lead  to  the  accessible 
environment  at  most  disposal  sites. 
Moreowar,  because  ground  water  is  not 
directly  accessible,  its  contamination  is 
far  mora  difSaik  to  moaiftor  and/or 
clean-up  than  is  contamination  in  other 
eovirmimental  media. 

In  addition,  ground  water  generally 
moves  slowly:  velocities  are  usually  in 
the  range  of  5  to  5C  feet  per  year.  Large 
amounts  of  a  contaminant  can  enter  an 
aquifer  and  remain  undetected  until  a 
water  wall  or  surface-water  body  is 
affected.  Moreover,  contaminants  in 
groimd  water,  unlike  tbose  in  other 
environmental  media  like  air  or  surface 
water,  generally  BK»ve  with  relatively 
little  mixing  or  dispersion,  so 
concentrations  caoi  oemein  high.  Tbese 
plumes  of  relatively  concentrated 
contaminants  move  slowly  through 
aquifers  and  may  be  present  for  many 
years,  sometimes  for  decades  or  longer, 
potentially  making  tbe  resource 
unusable  far  extended  periods  of  time. 
Because  an  individual  pliune  may 
underbs  only  a  very  small  part  of  tbe 
land  surface,  it  can  be  difficult  to  detect 
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by  aquifer-wide  or  regional  monitoring. 
Of  course,  over  thousands  of  years, 
monitoring  is  imlikely,  avoidance  will 
be  difficult,  and  the  area  affected  may  be 
large.  All  of  which  favor  effiective 
ground-water  protection  so  that  the 
pollution  may  be  prevented  in  the  first 
instance. 

The  Agency  believes  that  it  is  prudent 
to  protect  ground-water  resources  from 
contamination  through  prevention 
rather  than  rely  upon  clean-up.  This 
approach  avoids  requiring  present  or 
future  community  water  suppliers  to 
implement  expensive  clean-up  or 
treatment  procedures  and  protects 
individual  users,  as  well.  Moreover, 
absent  protection,  the  disposal  system 
could  find  itself  subject  to  expensive 
clean-up  by  future  generations. 

Today's  subpart  C  limits  radioactive 
contamination  in  USDWs  to  the  MCLs 
found  in  the  Agency's  NPDWRs  for 
radionuclides  (40  CFR  141.15  and 
141.16).  Consistent  with  the  1987  First 
Circuit  ruling,  the  standard  pertains  to 
USDWs  located  outside  the  controlled 
area  surrounding  radioactive  waste 
disposal  systems.  See  NRDCv.  EPA,  824 
F.2d  at  1274. 

This  approach  is  consistent  with  the 
Agency's  overall  approach  to  ground- 
water protection,  that  is,  to  prevent  tbe 
contamination  of  current  and  potential 
sources  of  drinking  water.  This 
approach  is  reflected  in  Agency 
regulations  pertaining  to  hazardous 
waste  disposal  (40  CFR  part  264), 
municipal  waste  disposal  (40  CFR  parts 
257  and  258),  underground  injection  (40 
CFR  parts  144. 146,  and  148).  and 
uranium  mill  tailings  disposal  (40  CFR 
part  192).  The  Agency's  analyses 
demonstrate  that  these  objectives  are 
scientifically  and  technically  achievable 
assuming  well-selected  and  well- 
desimed  disposal  sites  and  systems. 

Subpart  C  protects  what  is  known  as 
an  "underground  source  of  drinking 
water"  (USDW).  The  definition  of 
"USDW".  and  indeed  all  of  the 
definitions  pertinent  to  subpart  C,  are 
taken  directly  from  the  Agency's 
underground  injection  control 
regulations  foimd  in  40  CFR  parts  144 
through  146.  These  definitions  are 
designed  to  be  consistent  with  the 
SDWA  requirements.  The  definition  of 
USDW  received  extensive  discussion  in 
the  legislative  history  of  the  SDWA.  The 
Committee  Report  to  the  Act  instructed 
EPA  to  construe  the  term  bberally;  both 
currently  used  and  potential  USDWs 
warrant  inclusion  m  the  definition.  This 
reflects  a  policy  to  protect  ground  water 
that  is  to  be  used  in  the  future. 
As  a  guide  to  tbe  Agency,  the 
Committee  Report  suggested  that 
aquifers  with  fewer  than  10,000 


milligrams  per  liter  of  total  dissolved 
solids  (TDS)  be  included.  H.R.  Rep.  No. 
1185.  93d  Cong.,  2d  Sess.  32  (1974).  The 
Agency  has  reviewed  the  current 
information  on  the  use  of  aquifers  for 
drinking  water  which  contain  high 
levels  of  TDS.  This  review  found  that 
the  use  of  water  containing  up  to<Q,000 
milligrams  per  liter  TDS  is  fairly 
widespread.  The  Agency  has  also  found 
that  ground  water  containing  as  much  as 
9,000  milligrams  per  liter  TDS  is 
currently  supplying  public  water 
systems.  Therefore,  based  on  this  review 
and  the  legislative  history  of  the  SDWA, 
the  Agency  believes  that  it  is  reasonable 
to  protect  aquifers  containing  water 
with  up  to  10.000  milligrams  per  liter 
TDS  as  potential  sources  of  drinking 
water. 

The  provisions  found  in  subpart  C 
apply  to  all  aquifers  or  their  portions, 
with  fewer  than  10,000  milligrams  per 
liter  TDS,  which  nurently  or  potentially 
could  supply  a  public  water  system. 
Subpart  C  protects  USDWs  m  the 
vicinity  of  waste  disposal  systems  by 
requiring  that  the  disposal  systemis  be 
designed  so  as  to  assure  that  ground 
water  will  not  be  contaminated  above 
the  MCLs.  In  other  words,  before 
disposal  may  occur,  the  implementing 
agency  must  determine,  considering  the 
uncertainties  in  the  analysis,  that  the 
imdisturbed  performance  of  the  disposal 
system,  over  a  10.000-year  period,  will 
not  cause  releases  which  could  result  in 
the  radionuclide  MCLs  being  exceeded. 

For  consistency  among  toaay's 
individual  protection  requirements,  the 
reinstated  containment  requirements, 
and  the  SDWA  underground  injection 
requirements,  the  Agency  is  adopting  a 
10,000-year  time  frame  for  the  duration 
of  the  groimd-water  protection 
requirements  pertaining  to  disposal 
facilities.  The  disposal  standaids  in 
subpart  C  are  design  standards. 
Implementing  agencies  will  determine 
compliance  by  evaluating  10,000-year 
projections  of  the  disposal  system 
performance.  The  implementing  agency 
must  determine  that  the  natural  and 
engineered  featiu^s  of  a  disposal 
facihty,  not  disrupted  by  human 
intrusion  or  the  occurrence  of  unlikely 
natural  events,  will  prevent  degradation 
of  any  USDW  outside  the  controlled 
area  beyond  the  radionuclide  MCLs. 

Compliance  With  Part  191  as 
Compliance  With  tbe  Underground 
Injection  Control  Requirements 

In  addition  to  proposing  amendments 
to  the  disposal  standards  of  40  CFR  part 
191,  EPA  proposed  to  add  a  provision 
to  the  Agency's  Undergroimd  Injection 
Control  Program  regulations  at  40  CFR 
144.31(a)  which  stated  that  compliance 


with  40  CFR  part  191,  subparts  B  and 
C,  would  constitute  compuance  with 
regulations  under  the  SDWA.  (58  FR 
7924.  February  10, 1993).  In  bght  of 
EPA's  determination  that  nuclear  waste 
disposal  systems  should  not  be 
considered  underground  injection,  the 
Agency  has  decided  to  withdraw  the 
proposed  amendment  to  the  UIC 
regulations. 

In  the  preamble  to  the  proposed  rule, 
the  Agency  stated  that  the  protection 
offered  by  proposed  subpart  C  provided 
the  same  substantive  protection  and 
similar  significant  procedural 
components  as  those  under  SDWA 
regulations.  58  FR  7932  Comments  on 
the  proposed  rule  made  a  point-by-point 
comparison  of  proposed  40  CFR  part 
191  and  requirements  under  the  SDWA. 
These  comments  asserted  that  the  40 
CFR  part  191  requirements  do  not 
precisely  correspond  to  the  SDWA 
requirements  because  they  lack  some^f 
the  SDWA's  provisions  which  include 
reporting  requirements,  judicial  review 
procedures,  citizen  suit  provisions, 
monitoring  requirements,  recordkeeping 
requirements,  and  permitting  conditions 
and  requirements. 

In  aadition.  the  preamble  to  the 
proposed  rule  stated  that  the  review 
process  for  the  WIPP  facility  was 
extraordinarily  elaborate  and  that  such 
an  intensive  and  thorough  process 
would  be  applied  for  any  other  disposal 
system  covered  by  these  regulations. 
Comments  on  the  proposal  pointed  out. 
however,  that  a  facility  exists  for  which 
this  is  allegedly  not  the  case,  the  Greater 
Confinement  Disposal  (GCD)  facihty 
which  has  been  operated  at  the  Nevada 
Test  Site.  This  facility  has  not  been 
subject  to  the  extensive  review  process 
which  is  being  applied  to  both  WIPP 
and  the  potential  site  at  Yucca 
Mountain  and  has  received  considerably 
less  public  attention  than  these 
potential  disposal  sites.  Also,  unlike  at 
WIPP  or  a  HLW  repository,  DOE  alone 
implements  40  CFR  part  191  at  the  GCD. 
This  is  not  necessarily  a  imique 
situation.  It  is  conceivable  that  other 
facilities  could  be  proposed  in  the 
future  which  are  in  the  same  category  in 
that  they  would  not  receive  as  high  a 
degree  of  scrutiny  as  the  current 
potential  repositories.  The  EPA's 
February  10, 1993  proposal  addressed 
the  UIC  issue  by  deeming  that 
compliance  wiA  part  191  would 
constitute  compliance  with  regulations 
under  the  UIC  program.  Given  EPA's 
conclusion  regarding  the  apphcabiUty  of 
the  UIC  program  to  disposal  systems 
and,  as  set  forth  below,  consequent 
withdrawal  of  the  proposed  revisions  to 
40  CFR  144.31(a).  the  comments 
regarding  proposed  revisions  to  part  144 
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are  moot.  Tfafwitheless.  EPA  is 
respoK&iH  iB  order  to  provide  «  ^Iler 
unaerstaBtiing  of  the  A^ency^  action. 

As  HacumeA  ebewfaere.  the  tlirust  of 
the  flaH  CSicuit's  1987  remand  decision 
was  to  reqaire  that  EPA  either  adopt  the 
substABtive  protectkms  of  the  SDWA 
progTHB  in  its  pert  191  fegalatjons  at 
explain  any  (fiscrepeaKaes.  FPA  has 
provided  substantive  equivaleaoe 
thrrra^  its  adoption  of  the  MCLs. 
(Potential  discrepancies  «t  some 
facilities  with  respect  to  ihe  SDWA's 
Qass-IV-vren  ben  win  be  addressed  in 
a  futtire  rulemaking.)  The  First  CSrcuit 
did  not  address  the  details  of  tihe 
procedural  provisions  of  the  SDWA  or 
compare  them  to  the  procedures  under 
part  191  and  associated  provisions  (such 
as  NRC  disposal  procedures).  EPA 
believes  that  the  court's  focus  on 
substantiTe  protection  was  appropriate 
in  light  of  tin  generd  administratiTe 
law  principle  that  en  agency  is  bound  to 
explain  a  depailore  from  preriously 
established  stibstantive  norms.  See  824 
F.2d  at  1282  (citing,  e.g.,  Motor  Vehicle 
A^.  Ass'n  V.  State  Farm  Mutaal  Life 
Ins.  Co..  463  U.S.  29  (1983)). 

Conversely,  the  First  Qrcuit's  silence 
on  procedural  aspects  of  the  SDWA  was 
in  keeping  with  another  firmly 
established  principle  of  administrative 
law.  namely,  that  in  the  absence  of 
constitutional  constraints,  specific 
statutory  directives,  or  extremely 
compelling  circumstances,  agencies  are 
free  to  fashion  procedures  that  they 
deem  appropriate  to  the  task  at  hand. 
Consequently,  while  comments 
regarding  a  potential  lade  of  procedural 

X valence  at  potential  disposal  sites 
r  than  the  WIPP  may  have  some 
merit,  they  have  no  bearing  on  the 
outcome  of  this  part  191  rulemaking.  As 
stated  by  the  Supreme  Court  in  Vermont 
Yankee  Nuclear  Power  Corp.  ▼.  NRDC. 
435  U.S.  519.  524  (1978).  "the 
formulation  of  procedures  was  basically 
to  be  left  within  the  discretion  of  the 
agencies  to  whi<^  Congress  had 
confided  the  responsibility  for 
substantive  judgments."  In  accordance 
with  the  doctrine  of  Vermont  Yankee, 
the  procedures  appUcable  to  a  decision 
to  emplace  naclear  waste  into  a  given 
disposal  system  will  be  determined  by 
applicable  statutes  governing  sudi 
procedures  and  the  discretion  of  the 
relevant  agencies.  In  addition,  NRC 
licensing  of  Yucca  Mountain  and  VfTPP 
compliance  requirements  are  both 
extensive.  To  overlay  those  procedural 
requirements  with  possibly  redundant 
UIC  program  procedural  requirements 
could  be  considered  duplicative  aaad 
unnecessary.  See  NRDC  v.  EPA.  937 
F.2d  641. 648  (D.C.  Or.  1991) 
(uphokfing  EPA  decision  not  to  regulate 


based  on  Afency's  conclosioD  that  EPA 
regulations  would  be  redundant  giv«n 
"roughly  ctmilar**  Interior  Department 
regulations  providing  equivalent 
benefits). 

Dispoaal  of  Radioactive  Waste  in 

Undergroand  Injectien 

In  the  preffiid>le  to  the  proposed  part 
191  amendments.  EPA  stated  that  it  was 
not  neceesary  to  addnss  whethBr  the 
disposal  of  radioactivs  waste  in  a 
geologic  repository  covered  under  part 
191  constitutes  underground  infection 
under  the  SDWA  since  the  proposed 
part  191  standards  coo  formed  with  the 
MCL  standards  for  radionuclides  under 
the  SDWA.  EPA  maintains  this  position 
in  today's  final  action.  EPA  also  noted 
that  in  NRDC  v.  EPA.  824  F^d  at  12S8. 
the  First  Circuit  itself  did  not  resolve 
the  underground  infection  issue,  stating 
only  in  dicta  that  disposal  in  geologic 
repositories  would  "likely"  constitute 
undergroand  injection.  However,  a 
number  of  commenters  specifically 
raised  this  issue  expressing  both 
support  for,  and  opposition  to,  the 
regulation  of  such  disposal  in  geologic 
repositories  as  underground  injection. 
EPA  has  carefully  considered  these 
comments.  The  Agency  also  has 
reviewed  &e  SDWA  and  its  legislative 
history  end  the  regulations  governing 
the  underground  injection  control  (UIC) 
program.  The  Agency  has  concluded 
that  the  under^DuiKi  disposal  of 
containerized  radioactive  waste  in 
geologic  repositories  subject  to  the  part 
191  standards  does  not  constitute 
underground  injection  within  the 
meaning  of  the  SDWA  or  EPA's 
regulations  governing  the  UIC  program.' 

Section  1421  of  the  SDWA  defines 
"underground  injection"  as  "the 
subsxuface  emplacement  of  fluids  by 
well  injection."  42  U^.C  300h(d)(l). 
The  statute  defines  neither  "fluids"  nor 
"well  injection."  Moreover,  neither  the 
statute  nor  the  le^slative  history 
directly  addresses  whether  the 
underground  disposal  of  containerized 
radioactive  waste  constitutes  the 
"subsurbce  emplacement  of  fluids  by 
well  injection."  Even  though  the 
legislative  history  states,  "[tlhe 
definition  of  'undergrovmd  injection'  is 
intended  to  be  broad  enough  to  cover 
any  contaminant  which  may  be  put 
below  ground  level  and  which  flows  or 
moves,  whether  the  contaminant  is  in 
semi-solid,  liquid,  sludge,  or  any  other 
form  or  state."  H.R.  Rep.  No.  1185,  93d 
Cong.,  2d  Sess.  31  (1974),  the  legislative 
history  does  not  specifically  adtkess 
whether  the  unde^p^>und  disposal  of 
containerized  radioactive  waste  into 
geologic  repoatories  of  \he  type  covered 


by  thaaa  pait  191  rales  constitutes  the 
"subsuriioe  emplacement  of  fluids  by 
wellinjectiaa." 

The  EPA  has  conduded  that  the 
undergrouiul  disposal  of  containerized 
radioacdva  waste  in  geologic 
repositories  subject  to  part  191  does  not 
constitute  underground  injection  both 
because  the  materials  to  be  emplaced 
are  not  "fluids"  and  because  the  mode 
of  emplacement  of  these  materials  is  not 
"well  injeCtioB.*' 

The  EPA  does  not  considar  the  type 
of  containerized  radioactive  wastes 
which  are  covered  under  part  191  to  be 
"fluids."  Instead,  the  wastes,  which 
consist  ahnost  entirely  of  solid  materials 
themselves  are  enclosed  in  barrels  or 
other  types  of  containers.  The  Agency 
does  not  beheve  the  SDWA's  reference 
to  "stibsurface  emplacement  of  fluids" 
was  intended  to  address  the  subsurface 
disposal  of  soUd  or  containerized 
material*.  As  noted  above,  the  statute 
does  not  specifically  address  this 
activity  and  the  legislative  history  also 
does  not  address  the  subsurface 
emplacement  of  containerized  materials 
or  solids.  On  the  other  hand,  the 
legislative  history  does  address  the 
injection  of  liquid  materials  that  flow  or 
move  at  the  time  they  are  emplaced  in 
the  groimd.  For  example,  in  floor 
debate.  Sen.  Domenici  stated  that  "the 
(UICj  regulations  would  cover  all  types 
of  injection  wells,  e.g.,  industrial  and 
nuclear  disposal  wells,  oil  and  gas 
wells,  solution  mining  wells  or  any  hole 
in  the  ground  designed  for  the  purpose 
of  injecting  water  or  other  fluids  below 
the  surface."  See  126  Cong.  Rec.  30189 
(November  19, 1980)  (remarks  of  Sen. 
Domenici,  emphasis  added).  Indeed,  in 
amending  the  SDWA  in  1985,  Congress 
stated  "underground  injection  is  the 
process  of  forcing  liquids  underground 
through  a  well."  H.R.  Rep.  No.  168. 99th 
Cong.,  1st  Sess.  540  (1985)  (emphasis 
added).  Moreover,  It  is  clear  from  the 
legislative  history  of  the  SDWA  that 
Congress  intended  to  ratify  EPA's  policy 
on  deep-well  injection  contained  in 
Administrator's  Decision  Statement  #5, 
entitled  "Subsurface  Emplacement  of 
Fluids,"  published  at  39  FR  12922 
(April  9, 1974).  H.R.  Rep.  No.  1185.  93rd 
Cong.,  2d  Sess.  31-32  (1974). 
Administrator's  Decision  Statement  #5 
contained  parameters  for  well  injection 
including,  among  other  things,  data 
requirements  for  volume,  rate,  and 
injection  pressure  of  the  fluid,  degree  of 
fluid  saturation,  and  formation  and  fluid 
pressure.  39  FR  12923  (emphasis 
added).  Like  the  legislative  history 
itself,  the  policy  does  not  mention  the 
subsurface  emplacement  of 
containerized  radioactive  wastes  but  it 
does  address  the  injection  of 


noncontainerized  liquids  as  an  object  of 
regidatory  concern. 

The  legislative  history  of  the  SDWA 
indicates  that  Congress  was  concerned 
about  contamination  of  ground  water 
from  a  variety  of  sources  that  produce 
noncontainerized  Uquids  and  sludges. 
Quoting  bom  a  U.S.  Department  of 
Health.  Education  and  Welfare  report 
entitled  "Human  Health  and  the 
Environment— Some  Research  Needs," 
Representative  Rodgers  noted  in  floor 
debate  that  ground-water  pollution  was 
rapidly  increasing  from  sources 
including".  .  .  waste-water  sludges 
and  effluents... mine  drainage, 
subsurface  disposal  of  oil-field  brines, 
seepage  fitjm  septic  tanks  and  storage 
transmission  facilities,  and  from 
individual  on-site  waste-water  disposal 
systems."  123  Cong.  Rec.  22460  (July  12. 
1977)  (remarks  of  Rep.  Rodgers).  Later 
in  1985,  Congress  made  clear  its  intent 
that  there  would  be  early  detection  of 
fluid  migration  into  or  in  the  direction 
of  a  USDW.  H.R.  Rep.  No.  168,  99th 
Cong,.  1st  Sess.  540  (1985)  (emphasis 
added).  Again,  there  is  no  mention  that 
Congress  intended  that  the  SDWA  cover 
the  subsurface  emplacement  of 
containerized  radioactive  wastes. 

Reflecting  this  statutory  approach. 
EPA's  UIC  regulations  similarly  do  not 
treat  containerized  radioactive  wastes  as 
fluids  or  houids  for  the  purpose  of 
control  under  the  UIC  program.  The 
EPA  regulations  at  40  CFR  146.3. 
tracking  the  legislative  history,  define 
"fluid"  as  "material  or  substance  which 
flows  or  moves  whether  in  a  semisolid, 
liquid,  sludge,  gas,  or  any  other  form  or 
state."  In  adopting  this  regulatory 
definition  of  fluid.  EPA  did  not  consider 
the  emplacement  of  containerized 
radioactive  wastes  in  geologic 
repositories  to  be  fluids  subject  to  the 
UIC  regulations.  There  is  no  mention  of 
this  activity  in  the  preambles  to  the 
proposed  or  final  UIC  regulations.  On 
the  contrary,  the  fluids  regulated  by 
EPA's  UIC  program  include,  for 
example,  brines  bom  oil  and  gas 
production;  hazardous  and  industrial 
waste  waters;  fiquid  hydrocarbons 
(gasoline,  crude  petroleum,  and  others); 
solution  mining  fluids  from  uranium, 
sulfur,  and  salt  solution  mining;  and 
sewage  and  treated  effluent.  See  40  CFR 
144.6;  45  FR  33329  (May  19,  1980).  All 
of  these  are  materials  that  can  flow  or 
move  at  the  time  they  are  emplaced  in 
the  ground.  There  is  no  indication  that 
EPA  intended  that  containerized 
materials  be  covered  as  fluids  under  the 
UIC  regulations. 

Finally.  EPA  has  never  interpreted  its 
UIC  regulations  to  reach  the  subsurface 
emplacement  of  containerized  wastes  or 
solid  materials  that  do  not  flow  or  move. 
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As  e}q>lained  in  greater  detail  below, 
EPA  has  stated  instead  that  placement 
of  such  containerized  hazardous  waste 
in  geologic  repositories  such  as 
underground  salt  formations,  mines,  or 
caves,  is  regulated  under  the  Subtitle  C 
of  the  Resource  Conservation  and 
Recovery  Act  (RCRA)  hazardous  waste 
program.  Subtitle  D  of  RCRA  regulates 
the  disposal  of  containerized 
nonhazardous  wastes  pursuant  to  the 
regulatory  provisions  at  40  CFR  257. l.» 
Today's  part  191  disposal  standards 
regulate  the  disposal  of  radioactive 
wastes  including  containerized 
radioactive  wastes. 

la  NRDC  V.  EPA.  824  F.2d  at  1258,  the 
First  Circuit  was  concerned  that 
radiation  itself  might  be  considered  a 
fluid  within  the  meaning  of  the  SDWA 
and  EPA's  UIC  regulations  at  40  CFR 
146.3.  The  Agency  beUeves  that 
radiation  itself  does  not  meet  the  UIC 
regulatory  or  statutory  definition  of 
"fluid."  Radioactivity  is  a  specific 
characteristic  of  the  waste  but  does  not 
define  the  form  of  the  waste. 
Radioactivity  results  in  the  emission 
from  the  waste  of  ionizing  radiation  in 
the  form  of  electromagnetic  energy  or 
subatomic  particles.  Electromagnetic 
radiation  is  a  form  of  energy,  not  a 
"material  or  substance,"  and  hence  not 
a  "fluid."  Subatomic  particles,  such  as 
alpha  and  beta  particles,  will  either  be 
absorbed  in  the  waste  or  the  container 
and,  therefore,  not  travel  beyond  the 
container,  or  will  travel  very  short 
distances  in  comparison  to  the  distance 
to  the  boundary  of  the  controlled  area. 
In  any  event,  as  is  set  forth  above,  EPA 
believes  that  since  the  activity  at 
geologic  repositories  consists  of  the 
emplacement  of  containers  of 
radioactive  wastes  underground,  this  is 
emplacement  of  soUd  materials,  not 
"fluids."  Even  though  these  materials 
may  eventually  disintegrate  or  dissolve 
and  release  some  radiation,  Uquids,  or 
gasses,  the  activity  in  question  still 
consists  of  emplacement  of  containers 
and  solid  materials  that  will  not  flow  or 
move  at  the  time  of  emplacement 
undergroimd. 

Moreover,  EPA  does  not  consider  the 
emplacement  into  geologic  repositories 
of  containerized  and  solid  wastes  that 
do  not  flow  or  move  to  be  subsurface 
emplacement  "by  well  injection."  For 
example,  at  the  WIPP,  a  potential 


>  EPA'i  regulations  at  40  CFR  V7.l(cK9)  provide 
that  the  solid  waste  crilana  do  not  apply  to  disposal 
of  solid  waste  by  underground  well  injection 
subject  to  the  UIC  part  146-regulations.  This 
provision  does  not  imply  that  the  UIC  program 
regulates  emplacement  of  all  solid  materials.  The 
UIC  program  covers  only  the  subsurbce 
emplacement  by  well  injection  of  those  solid  wastes 
that  "flow  or  move"  and  thereby  fell  within  the 
definition  of  a  "fluid." 


repository  subject  to  part  191, 
containerized  waste  will  be  placed  in  a 
mined  tmderground  repository,  located 
in  a  salt  bed  formation  approximately 
2150  feet  below  the  earth's  surface.  The 
waste  containers  are  lowered  down  a 
vertical  elevator  shaft.  Once 
underground,  the  waste  containers  are 
transported  and  placed  in  rooms  mined 
into  the  formation  or  in  underground 
horizontal  boreholes  in  the  salt 
formation.  Once  enough  containers  are 
accumulated,  the  room  is  sealed.  To 
date,  approximately  15  acres  of 
underground  disposal  rooms  have  been 
mined. 

The  EPA's  UIC  regulations  define 
"well  injection"  as  "subsurface 
emplacement  of  fluids  through  a  bored, 
drilled  or  driven  well,  or  through  a  dug 
well,  where  the  depth  of  the  dug  well 
is  greater  than  the  largest  surface 
dimension."  40  CFR  146.3.  A  "well"  is 
defined  as  "a  bored,  drilled,  or  driven* 
shaft,  or  a  dug  hole,  whose  depth  is 
greater  than  the  largest  surface 
dimension."  Id.  Although  transmission 
of  the  materials  imdergroimd  in  geologic 
repositories  such  as  the  WIPP  involves 
waste  handhng  "shafts."  or  "holes." 
these  are  elevator  shafts  or  other  shafts 
that  transmit  containerized  solid 
materials,  not  "wells"  into  which  fluids 
are  being  "injected"  within  the  meaning 
and  intent  of  the  SDWA  or  EPA's  UIC 
regulations.  In  addition,  the  overall 
configuration  of  a  repository  is  far 
different  bom  a  "drilled,"  "driven."  or 
"dug"  injection  well. 

The  EPA  noted  in  the  preamble  to  the 
proposed  rules  setting  forth  the 
definitions  of  "well"  and  "well 
injection"  that  the  definitions  cover  not 
only  "conventional"  deep  wells,  but 
also  drilled,  bored,  and  driven  wells. 
Dug  wells  and  non-residential  septic 
tanks  also  fall  imder  the  term.  See  44  FR 
23738.  23740  (April  20. 1979).  EPA 
further  stated,  however,  that  "although 
the  definition  is  broad,  it  is  not  without 
limitation."  Id.  For  example,  EPA  stated 
that  the  term  does  not  cover  simple 
depressions  in  the  land  or  single-family 
domestic  cesspools  or  septic  systems, 
nor  does  it  cover  surface 
impoimdments.  Id.  Although  EPA  had 
been  concerned  initially  about  whether 
the  UIC  regulations  should  impose 
conditions  on  surface  impoundments, 
generally  r^erred  to  as  "pits,  ponds, 
and  lagoons."  since  they  pose  a  thitt'at 
to  groimd  water,  the  Agency  noted  that 
standards  to  control  such  contamination 
would  be  covered  imder  the  RCRA 
hazardous  waste  management  program. 
44  FR  23740.  Thus,  the  Agency 
recognized  that  there  would  be  some 
disposal  practices  that  might  potentially 
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contaminate  ground  water  that  would 
not  be  covered  under  the  UIC  program. 

Similarly,  EPA  does  not  beheve  that 
the  emplacement  of  containerized  waste 
by  conveyors  or  elevators  down  a  shaft 
should  be  covered  under  the  UIC 
program.  Such  emplacement  is  in  no 
way  similar  to  the  pressurized  or 
gravity-fed  flow  of  fluids,  liquids,  or 
sludges  injected  into  a  well  that  has 
been  the  traditional  focus  of  the  UIC 
program.  See  e.g..  41  FR  36726.  36732 
(August  31, 1976).  Even  Class-V  wells, 
a  general  category  of  injection  wells  not 
included  in  Classes  I-IV,  are  not  used 
for  the  disposal  of  containerized  waste. 
Class  V  covers  the  subsurface 
emplacement  of  fluids,  usually  by 
gravity  flow,  into  the  injection  well. 
Although  Class-V  wells  include  some 
types  of  wells  that  may  not  traditionally 
be  thought  of  as  injection  wells  (e.g. 
septic  systems),  all  of  these  well  types 
do  involve  the  emplacement  of 
noncontainehzed  fluids  into  drilled, 
bored,  dug,  or  driven  wells,  typically 
through  gravity  flow  rather  than 
pressurized  flow. 

The  Agency  specifically  addressed  the 
status  of  containerized  waste  under 
RCRAand  SDWA  in  the  preamble  to  the 
final  rule  promulgating  standards  for 
hazardous  waste  miscellaneous  units 
imder  subpart  X  of  the  RCRA 
regulations  at  40  CFR  part  264.  In  the 
preamble  to  the  final  rule  EPA  stated. 

Placement  of  containerized  hazardous 
waste  or  bulk  non-liquid  hazardous  waste  in 
geologic  repositories  such  as  underground 
salt  formations,  mines,  or  caves,  either  for  the 
purpose  of  disposal  or  long-term  retrievable 
storage,  is  included  under  subpart  X.  52  FR 
46946,  46952  (December  10, 1987). 

EPA  promulgated  the  subpart  X 
regulations  to  address  hazardous  waste 
management  technologies  not  covered 
under  40  CFR  part  264  (RCRA 
regulations  for  the  disposal  of  hazardous 
waste)  or  40  CFR  part  146  (UIC  program 
technical  criteria  and  standards).  As 
EPA  indicated  in  the  preamble  to  the 
subpart  X  regulations,  the  40  CFR  part 
146  technical  standards  do  not  address 
practices  other  than  the  injection  of 
•  noncontainerized  liquids,  slurries,  and 
sludges,  and  do  not  fully  address  some 
potential  disposal  or  storage  practices 
that  may  fall  under  EPA 's  regulatory 
definition  of  well  injection.  52  FR 
46953.  In  the  subpart  X  rule,  EPA 
provided  that,  to  the  extent  that 
miscellaneous  disposal  practices  subject 
to  subpart  X  may  be  determined  to  be 
underground  injection,  a  subpart  X 
permit  would  constitute  a  UIC  permit 
for  well  injection  of  hazardous  waste  for 
which  current  part  146  technical 
standards  are  not  generally  appropriate. 
The  Agency  stated,  however,  that  it  was 


not  "spediying  that  these  miscellaneous 
management  practices  constitute 
imderground  injection."  Id. 

Thus,  EPA  has  never  expressed  an 
intent  that  the  disposal  of  containerized 
waste,  including  containerized 
radioactive  waste,  in  geologic 
repositories  is  an  activity  covered  by  the 
UIC  program.  Instead,  injection  wells 
have  been  described  as  facilities  at 
which  wastes,  in  a  fluid  (usually  Uquid) 
state,  are  injected  into  the  ground  under 
a  pressing  head  greater  than  the 
pressure  head  of  the  groimd  water  into 
or  above  which  they  are  injected  for  the 
purpose  of  disposal.  Discharge  to  the 
ground  water  is  either  direct  or  by  direct 
seepage  of  leachate  from  the  well  outlet. 
See  46  FR  11137-11138  (February  5, 
1981). 

Moreover,  the  regulatory  criteria  and 
standards  applicable  to  underground 
injection,  contained  in  40  CFR  parts  144 
and  146,  have  never  been  intended  to 
apply  to  a  geologic  repository.  The 
concepts  of  area  of  review,  pressiu^ 
buildup  and  pressure  monitoring, 
restrictions  on  injection  pressure  and 
other  operating  requirements  and 
mechanical  integrity  testing  of  injection 
wells  that  are  included  in  the  part  146 
regulations  are  meaningless  as  applied 
to  geologic  repositories.  As  noted  above, 
some  of  the  repositories,  like  the  WIPP, 
may  be  mined  containment  areas  in 
which  humans  operate  mechanical 
equipment  to  emplace  waste  packaged 
in  containers  surrounded  by  both 
engineered  and  natural  barriers 
designed  to  isolate  such  waste  from  the 
environment.  The  UIC  regulations  are 
directed  at  injection  of  fluids  by 
pressure  or  gravity  flow;  this  activity  is 
far  different  from  an  engineering        ' 
perspective  from  the  subsurface 
eniplacement  of  containerized  wastes. 

Finally,  as  is  explained  elsewhere  in 
this  preamble,  part  191  sets  technical 
standards  that  are  adequate  to  protect 
the  environment  from  the  radiation 
effects  of  underground  disposal  of  these 
containerized  radioactive  wastes.  Thus, 
it  is  not  necessary  to  expand  the  scope 
of  the  UIC  program  to  cover  this 
activity. 

Deferral  of  Final  Action  Regarding 
Disposal  Systems  Above  or  Within  a 
Formation  Which  Within  One-Quarter 
(V«)  Mile  Contains  a  USDW 

As  stated  elsewhere,  today's  action 
assures,  with  one  possible  exception, 
substantive  equivalence  between  the 
SDWA  and  part  191  through  the 
adoption  of  the  MCLs  as  the  protective 
standard  under  subpart  C  of  part  191. 
That  possible  exception  relates  to  the 
provision  of  40  CFR  144.13  banning 
"Class  IV"  injection  wells.  As  defined  in 


§  144.6(d).  such  wells  include  those 
which  dispose  of  radioactive  waste  into 
or  above  a  formation  which  contains  a 
USDW  within  one-quarter  (Vi)  mile  of 
the  well.  As  promulgated  today,  the  part 
191  regulations  contain  no  such  across- 
the-board  ban.  EPA's  tentative  position 
is  that  this  discrepancy  is  appropriate  in 
light  of  differences  in  the  purposes  of 
the  UIC  and  part  191  programs.  The  UIC 
regulations  mandate  minimum 
requirements  for  State  programs  to 
prevent  undergroimd  injection  which 
endangers  USDWs.  while  part  191 
standards  are  directed  to  groimd  water 
in  the  accessible  environment,  outside 
the  controlled  area  of  a  repository,  and 
establish  requirements  for  performance 
of  disposal  systems,  including  natural  or 
engineered  barriers  that  prevent  or 
substantially  delay  movement  of  water 
or  radionuclides  toward  the  accessible 
environment.  Nevertheless,  EPA 
believes  it  is  appropriate  to  consider 
this  matter  further,  in  the  context  of  its 
upcoming  rulemaking  regarding  HLW 
disposal  standards  for  Yucca  Mountain 
in  accordance  with  the  Energy  Policy 
Act  of  1992.  Accordingly.  EPA  is 
deferring  final  action  at  this  time 
regarding  subpart  C  with  respect  to 
those  disposal  systems  that  could 
conceivably  fall  within  the  Class-IV  ban 
if  it  were  applicable  to  radioactive  waste 
disposal  systems. 

Before  discussing  the  reasoning  for 
this  partial  deferral,  it  is  important  to 
emphasize  that  EPA's  deferral  of  final 
action  does  not  affect  disposal  systems 
that  do  not  dispose  of  hazardous  or 
radioactive  waste  into  or  above  a 
formation  which  within  one-quarter  (V*) 
mile  of  the  disposal  system  contains  a 
USDW.  Hence,  it  does  not  affect  the 
applicability  of  part  191  to  the  WIPP.  In 
addition,  because  disposal  facilities 
required  to  be  characterized  by  NWPA 
§  113(a)  are  not  subject  to  part  191 
requirements,  such  facilities,  which 
include  Yucca  Mountain,  are  also  not 
affected  by  this  deferral.  Finally,  today's 
deferral  is  Umited  to  subpart  C.  It  does 
not  affect  other  provisions  of  part  191 
which  will  apply  to  all  disposal 
systems. 

The  Class-IV-well  ban  is  part  of  the 
UIC  program,  and  is  recognized  at 
section  3020  of  RCRA.  As  explained 
elsewhere  in  this  notice,  the  UIC 
program  was  intended  to  address 
routine  "well  injection"  in  the  common 
sense  meaning  of  that  term.  In  contrast, 
the  part  191  regulations  address 
permanent  emplacement  of  radioactive 
wastes.  Two  of  the  waste  disposal 
systems  ciuxently  being  studied  (WIPP 
and  Yucca  Moimtain)  are  mined 
repositories  subject  to  extremely 
sophisticated  site  characterization, 
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design,  engineering,  containwization, 
and  operational  requirements  intended 
to  ensure  that  the  applicable  protective 
standards  in  part  191  will  be  met.  Given 
such  intense  scrutiny,  applying  a  blxmt 
instrument  akin  to  the  Class-IV-well  ban 
as  a  siting  mechanism  appears  to  be 
both  unnecessarily  restrictive  and  a 
poor  substitute  for  more  sophisticated 
site  characterization  studies  that  may 
preclude  siting  of  a  disposal  facility  for 
reasons  other  than  those  embodied  in 
the  Class-IV  restriction.  In  addition,  as 
the  First  Circuit  recognized,  the 
enviromaaatal  goals  of  regulations 
under  the  NWPA  at  least  in  part  differ 
fix}m  and  supersede  the  SDWA  in 
allowing  racuoactive  contamination  of 
ground  water  within  the  controlled  area 
of  the  disposal  system. 

Taken  together,  these  distinctions  are 
arguably  sufficient  to  justify 
nonapplicabillty  of  a  prohibition  akin  to 
the  Class-IV  well  ban  under  the  SDWA. 
Nevertheless.  EPA  believes  it  is 
apptopriate  to  consider  this  matter 
further  before  making  a  final 
determination.  The  Agency  plans  to  do 
so.  and  to  make  any  appropriate 
revisions  to  part  191.  at  the  same  time 
that  it  addresses  disposal  standards  for 
Yucca  Mountain.  In  accordance  with  the 
Energy  PoUcy  Act  of  1992.  those 
standards  are  required  to  be 
promulgated  within  one  year  of  receipt 
of  a  related  report,  from  the  National 
Academy  of  Sciences,  which  is 
presently  planned  for  completion  in 
December.  1994. 

Economic  Impact  of  Today's  Action 

The  impact  of  today's  action  is 
described  in  the  EIA  for  this 
rulemaking.  As  a  result  of  the  WIPP 
LWA  reinstatement  of  portions  of  the 
disposal  standards  and  the  exclusion  of 
sites  developed  under  the  NWPA.  the 
analysis  concentrates  upon  the  impact 
of  the  individual  and  groimd-water 
protection  requirements  upon  the 
disposal  of  TRU  wastes.  The  analysis 
emphasizes  one  generic  method  of  TRU 
waste  disposal,  emplacement  in  sah, 
because  this  is  the  only  disposal 
medium  for  which  reasonably 
substantive  cost  estimates  are  available. 
Other  media  were  analjrzed  in  the  BID 
for  this  rulemaking  and  are  briefly 
discussed  but  cannot  be  analyzed  as 
deeply  because  of  the  lack  of  cost  data. 
The  EPA's  generic,  base-case, 
performance  analyses  for  undisturbed 
performance  in  all  media  yields  an 
estimate  of  no  projected  releases  over 
10,000  years.  This  leads  to  the 
conclusion  that  there  is  no  significant 
economic  impact  because  of  this  rule. 
There  may  be  small  costs  to  DOE  since 
they  must  now  show  compliance  with 


these  amendments  in  addition  to  the 
remainder  of  subpart  B.  Any  additional 
cost  is  likely  to  be  small  and,  certainly, 
a  very  small  fraction  of  the  total  cost  of 
disposal  The  Agency's  experience  in 
environmental  pathway  modeling 
suggests  that  the  cost  of  this  effort 
should  not  exceed  one  million  dollars. 

Response  to  Comments 

The  Agency  heard  the  statements  of 
about  175  people  during  the  four  days 
of  hearings  held  in  New  Mexico  in 
February  1993  and  received 
approximately  90  comment  letters.  This 
section  responds  to  the  major  issues  in 
the  comments  whidi  the  Agency 
received;  responses  to  all  substantive 
and  relevant  comments  are  in  the 
Response-to-Comments  document 
which  was  made  available  concurrently 
with  today's  action. 

Individual  Protection  Requirements 

Many  commenters  said  that  an  aimual 
15-millirem  CED  limit  was  higher  than 
necessary;  those  who  suggested 
alternative  levels  generally  suggested 
between  0  and  10  millirems  CED 
annually.  EPA  has  adopted  an  annual 
15-millirem  CED  requirement,  which  is 
associated  with  the  same  level  of  risk, 
about  5  x  10-4,  accepted  by  the  Agency 
in  selecting  the  1985  limits.  In 
reviewing  the  record,  EPA  hds  found  no 
convincing  rationale  to  justify  altering 
its  basic  1985  decision  regarding  the 
appropriate  level  of  protection  for 
individuals  from  the  activities  subject  to 
this  rulemaking.  While  this  risk  is 
slightly  higher  than  the  risks  associated 
with  many  other  Agency  regulations,  in 
general,  those  risks  restdt  from 
exposures  occurring  via  a  single 
medium  or  pathway  and  often  from  just 
one  pollutant  within  that  medium  or 
pathway  whereas  these  individual 
protection  requirements  hmit  the 
annual  CED  from  exposure  to  all 
radionuclides  delivered  through  all 
pathways. 

In  addition,  this  level  is  consistent 
with  the  ICRP  approach  of  apportioning 
an  overall  dose  limit  from  manmade 
radiation  to  fwulicular  activities.  The 
ICRP  suggests  using  an  overall  annual 
limit  of  one  raillisievert  CED  (100 
milUrems  CED),  While  EPA  has  not 
formally  established  such  an  overall 
Umit,  the  Agency  has  found  that  15 
millirems  CED  is  an  appropriate  and 
acceptable  level  for  the  activities  subject 
to  40  CFR  part  191.  under  the  ICRP 
concept. 

Ground-Water  Protection  Standards 
The  Agency  proposed  to  apply  the 
SDWA  MCLs  to  USDWs.  The  comments 
received  on  the  proposed  subpart  C 


covered  a  spectrum  bnm  eliminating  the 
subpart  to  allowing  no  degradation  of 
any  ground  water.  There  was  also  a 
request  that  the  limits  be  applied 
incrementally.  Le..  that  only  those  doses 
resulting  frtjm  releases  from  the  disposal 
system  be  compared  to  the  standards 
with  no  consideration  of  any  existing 
contamination. 

The  Agency  has  chosen  to  incorporate 
the  current  USDW  MCLs  as  the 
quantitative  measure  for  the  protection 
of  USDWs.  The  Agency  has  not  been 
convinced  that  Umits  different  from 
those  acceptable  in  the  regulations 
developed  under  the  SDWA  are  justified 
for  the  situations  covered  in  this 
rulemaking.  The  EPA  considered 
applying  the  MCLs  incrementally  but  in 
those  situations  where  there  are  pre- 
existing concentrations  of 
radionuclides,  this  approach  would  not 
prevent  contamination  of  a  USDW  while 
the  Agency-chosen  approach  would 
prevent  this  contamination  without       * 
imposing  an  unreasonable  burden  on 
siting  or  licensing  disposal  facilities. 
However,  the  Agency  recognizes  that 
there  may  be  situations  in  which  a 
potential  disposal  site  is  located  in  the 
vicinity  of  one  or  more  USDWs  which 
contain  elevated  levels  of  radionuclides. 

Under  the  current  standards,  a 
potential  disposal  system  could  be 
precluded  from  consideration  in  an  area 
with  elevated  levels  of  radionudides. 
even  if  the  site  would  be  otherwise 
attractive  for  a  facihty.  based  upon  its 
superb  capabihty  for  isolating  such 
waste,  because  of  the  difficulty — or 
impossibility — of  adequately 
demonstrating  that  not  a  single  atom  or 
molecule  would  be  released. 

Accordingly,  the  Agency  believes  that 
it  could  be  appropriate  for  the 
Administrator  to  develop  alternative 
provisions,  for  example  in  situations  in 
which  nearby  USDWs  contain  elevated 
levels  of  radionuclides.  New  §  191.26  of 
subpart  C  of  part  191  sets  forth 
procedures  tmder  which  the 
Administrator  could  develop 
alternatives  to  subpart  C  provisions, 
should  this  situation  arise.  Any  such 
changes  would  have  to  proceed  through 
the  usual  notice-and-comment 
rulemaking  process.  Section  191.26 
stipulates  that  such  a  rulemaking  would 
require  a  pubUc  conunent  period  of  at 
least  90  days,  to  include  pubhc  hearings 
in  the  affected  areas  of  the  country. 
Addition  of  this  section  is  consistent' 
with  §  191.16  in  subpart  B  of  part  191 
which  contains  identical  provisions. 

Furthermore,  the  approach  adopted 
here  for  part  191 — incorporation  of  the 
MCLs  as  the  quantitative  measiue  for 
protection  of  USDWs — is  not  intended 
to  preclude  different  uses  of  MCLs  or 
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different  approaches  to  protection  of 
human  health  and  the  environment  in 
other  situations  or  regulatory  programs 
that  do  not  address  spent  nuclear  fuel  or 
high-level  or  transuranic  radioactive 
wastes.  For  example,  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
prohibits  land  disposal  of  hazardous 
waste  unless  it  can  be  shown  that  there 
will  be  "no  migration"  of  hazardous 
constituents  from  the  disposal  unit  for 
as  long  the  wastes  remain  hazardous. 
See,  e.g..  42  U.S.C.  6924(g)(5).  Under 
EPA's  Land  Disposal  Restrictions  No- 
Migration  Variances,  the  Agency  has 
affirmed  that  the  "appropriate  focus  is 
on  whether  constituents  ever  migrate  at 
hazardous  levels,"  and  the  Agency  has 
in  the  past  used  or  proposed  using 
MCLs  or  other  health-based  levels  as  the 
no-migration  standard  which  the 
disposal  unit  must  meet  without  regard 
to  total  environmental  loading 
(including  background)  of  the  hazardous 
constituent.  55  FR  13073  (April  6. 1990) 
See  also  55  FR  47715  (November  14, 
1990);  55  FR  35942  (August  11.  1992) 
(notice  of  proposed  rulemaking).  As 
explained  above,  however,  EPA  is  not 
adopting  such  an  approach  in  this  rule. 

Use  of  the  Term  "Reasonable 
Expectation" 

As  the  result  of  a  comment,  the  term 
"reasonable  expectation"  and  expanded 
explanatory  sections  have  been  added  to 
§§  191.15(c)  and  191.24(b)  which  are 
consistent  with  their  use  in  the 
Containment  Requirements  in  §  191.13. 
This  action  comes  in  response  to 
comments  made  requesting  the 
inclusion  of  the  term  and  maintains 
consistency  among  all  parts  of  the 
standards.  The  intention  of  the  Agency, 
since  1985,  has  not  and  does  not  change 
with  this  action.  The  Agency's  intent, 
both  before  and  after  proposal,  is  for  the 
term  to  reflect  the  fact  that  unequivocal 
numerical  proof  of  compUance  is 
neither  necessary  nor  likely  to  be 
ootained.  A  similar  test,  that  of 
"reasonable  assurance,"  has  been  used 
with  NRC  regulations  for  many  years. 
Although  the  Agency's  intent  is  similar, 
the  NRC  term  has  not  been  used  in  40 
CFR  part  191  because  "reasonable 
assurance"  has  come  to  be  associated 
with  a  level  of  confidence  that  may  not 
be  appropriate  for  the  very  long-term 
analytical  projections  that  are  called  for 
.  in  40  CFR  part  191.  The  use  of  a 
different  test  of  judgment  is  meant  to 
acknowledge  the  unique  considerations 
likely  to  be  encountered  upon 
implementation  of  these  standards.  In 
its  role  under  the  WIPP  LWA,  EPA  will 
determine  what  "reasonable 
expectation"  is  for  the  WIPP  during  its 
compUance-criteria  rulemaking. 


Time  Frame 

Comments  regarding  the  time  frame 
for  the  individual  and  ground-water 
protection  requirements  suggested  a 
range  from  1,000  years  to  "forever".  The 
Agency  has  decided  to  apply  the 
requirements  for  10,000  years  following 
disposal.  The  Agency  finds  that  1,000 
years  is  not  sufficient  to  encourage 
finding  acceptable  disposal  sites  or 
designs  for  robust  engineered  barriers 
but,  as  explained  above,  does  believe 
that  improvements  in  modeling 
capability  and  the  availability  of  better 
data  allows  for  an  extension  from  the 
1,000-year  time  frame  in  1985  to  10,000 
years  today. 

Underground  Injection 

Many  commenters  expressed  the 
concern  that  the  EPA  proposed 
amendment  to  part  144  would  preempt 
the  States  from  enforcing  requirements 
under  the  UIC  program.  The  Agency 
also  received  comments  that  geologic 
repositories  are  clearly  not  a  form  of 
underground  injection  and  should  be 
exempted  from  the  UIC  requirements.  In 
addition,  one  commenter  challenged 
EPA's  assertion  that  facilities  which  will 
be  subject  to  40  CFR  part  191  will 
receive  extraordinarily  elaborate  review 
with  the  result  being  that  40  CFR  part 
191  would  provide  protection 
equivalent  to  that  under  the  SDWA. 
After  considering  these  comments. 
EPA  has  concluded  that  many  disposal 
systems  which  are  subject  to  40  CFR 
part  191  will  receive  "extraordinarily 
elaborate"  review.  However,  there  could 
also  be  future  disposal  systems  not 
subject  to  such  widespread  and 
thorough  review.  An  example  is  th» 
GCD.  locatfldon  the  Nevada  Test  Site, 
which  has  not  received  widespread 
national  or  regional  attention.  The 
Department  of  Energy  is  responsible  for 
ensuring  compliance  with  part  191  for 
this  disposal  system  since  it  is  not 
subject  to  NRG  licensing  and.  unlike  at 
the  WIPP.  EPA  has  been  given  no 
oversight  or  approval  authority  for 
radioactive  materials  in  the  disposal 
system.  Therefore.  EPA  cannot  conclude 
that  the  requirements  of  part  191  under 
the  AEA  would  provide  a  degree  of 
oversight  and  review  equivalent  to  that 
which  would  be  provided  by  the 
corresponding  requirements  of  40  CFR 
part  141  under  the  SDWA.  For  the 
reasons  stated  previously,  however, 
EPA's  decision  to  withdraw  its  proposal 
to  deem  compliance  with  part  191  to 
constitute  compliance  with  the  UIC 
regulations,  plus  the  fact  that  part  191 
does  provide  equivalent  protective 
standards  is  dispositive  of  this 
comment. 


EPA  has  explained  elsewhere  in  this 
notice  its  conclusion  that  the 
underground  disposal  of  containerized 
radioactive  waste  in  geologic 
repositories  subject  to  part  191  does  not 
constitute  underground  injection.  The 
preemptive  effect  of  this  determination, 
if  any,  cannot  be  determined  in  this 
rulemaking,  but  rather  must  be 
addressed  by  the  parties  to  any  future 
proceeding  that  seeks  to  apply  State 
underground  injection  provisions  to 
disposal  systems. 

Applicability  Date 

Based  on  a  comment  which  requested 
that  the  new  sections  not  be  applied 
retroactively,  the  Agency  has  changed 
the  date  of  applicability  for  the 
individual  and  ground-water  protection 
sections  to  January  19, 1994.  Part  191 
was  in  effect  fi-om  November  18,  1985 
until  July  17, 1987  at  which  time  the 
Court  vacated  and  remanded  the 
entirety  of  part  191  including,  of  course, 
the  individual  and  ground-water 
protection  sections.  With  today's 
repromulgation  of  the  individual  and 
ground-water  protection  provisions,  the 
Agency  believes  that  it  is  more 
reasonable  to  require  compliance  with 
them  only  for  waste  disposed  of  after 
the  effective  date  of  these  amendments. 
However,  the  Agency  believes  that  it 
is  reasonable,  due  to  the  design  nature 
of  the  40  CFR  part  191  standards,  that 
the  standards  which  were  in  existence 
from  1985  until  the  First  Circuit 
decision  in  1987  are  appropriate  to  be 
used  for  activities  which  occurred,  or 
were  begun,  during  that  time  rather  than 
imposing  new  and  different  standards 
on  such  activities.  The  effective  date  for 
§  191.13.  Containment  Requirements, 
and  indeed  all  of  40  CFR  part  191. 
except  those  provisions  being 
promulgated  today,  remains  November 
18. 1985.  In  accord  with  this,  disposal 
which  occurred  on  or  after  November 
18. 1985  until  the  effective  date  of 
today's  action  is  subject  to  the  standards 
as  they  existed  on  November  18. 1985 

Since  there  is  no  indication  that 
Congress  intended  to  allow  a  regulatory 
gap  in  this  important  area.  EPA 
interprets  section  8(a)  of  the  WIPP  LWA 
as  reinstating  part  191  Subpart  B  except 
for  those  aspects  that  were  remanded  by 
the  court,  retroactive  to  July  17. 1987, 
the  date  of  the  First  Circuit  decision 
vacating  part  191,  Any  facilities  at 
which  disposal-related  activities  were 
initiated  after  the  date  of  the  First 
Circuit  decision  might  not  be  covered  by 
the  ground-water  and  individual 
protection  requirements  of  part  191  as 
promulgated  in  1985.  which  were 
vacated  by  the  court  and  not  reinstated 


by  Congress.  However.  EPA  is  not  aware 
of  any  such  faciUty, 

EPA  informed  the  Department  of 
Energy,  prior  to  the  First  Circuit 
decision  in  1987,  that  the  1985  version 
of  part  191  was  applicable  to  any 
disposal  activities  at  the  Greater 
Confinement  Disposal  (GCD)  FaciUty. 
Therefore,  any  radioactive  waste  as 
defined  in  §  191.02  that  was  disposed  of 
at  the  GCD  facility  is  subject  to  all  of  the 
requirements  of  40  CFR  part  191 
promulgated  in  1985,  and  neither  the 
First  Circuit  decision,  the  WIPP  LWA, 
nor  today's  promulgation  of  revised 
regulations  change  that  determination. 

Finally,  it  continues  to  be  the 
Agency's  intention  that  any  waste 
which  was  disposed  prior  to  the 
effective  date  of  today's  action  is  not 
exempt  bom  subparts  B  and  C  of  40  CFR 
part  191  if  it  is  exhumed  and 
redisposed.  That  disposal  will  be 
subject  to  all  the  provisions  of  40  CFR 
part  191  as  they  exist  at  the  time  of 
redisposal. 

Revision  of  Appendix  B  Organ- 
weighting  Factors 

A  few  commenters  stated  that  EPA 
had  been  premature  for  proposing  to  use 
organ-  weighting  factors  published  by 
the  ICRP  in  their  Publication  Number  60 
(ICRP  60).  Commenters  observed  that 
these  factors  are  inconsistent  with  the 
organ-weighting  factors  currently 
accepted  by  all  Federal  agencies  and 
that  EPA  should  use  the  factors  in  ICRP 
Publication  Number  26  (ICRP  26).  There 
was  one  commenter  who  supported  the 
use  of  the  ICRP  60  organ-weighting 
factors. 

While  not  rejecting  the  validity  of  the 
ICRP  60  factors,  the  Agency  has 
determined  that  the  proposal  was 
premature  and  has  adopted  the  organ- 
weighting  factors  in  ICRP  26  for 
purposes  of  this  rulemaking. 

Open  the  Entirety  of  40  CFR  Part  191  to 
Comment 

Several  commenters  stated  that  the 
Agency  should  reopen  the  entirety  of  40 
CFR  part  191  to  comment  rather  than 
just  a  few  amendments  since  Congress 
did  not  prohibit  EPA  from  making 
changes  to  the  reinstated  provisions. 
The  argimient  was  also  made  that 
Congress  had  required  that  the  entirety 
of  the  disposal  standards  be  reproposed. 

The  Agency  does  not  agree  that 
Congress  required  EPA  to  repropose 
either  the  entirety  of  the  disposal 
standards  or  any  portion  thereof,  except 
those  being  promulgated  today.  The 
Congress  exercised  its  legislative  powers 
when  it  reinstated  much  of  subpart  B 
but  did  not  require  any  further  action  by 


the  Agency  regarding  the  reinstated 
provisions. 

The  Agency  does  agree  that  it  is  not 
prohibited  from  considering  and 
amending  other  provisions  of  subpart  B. 
In  fact,  prior  to  enactment  of  the  WIPP 
LWA,  the  Agency  was  considering 
whether  changes  to  other  provisions 
would  be  appropriate.  The  Agency's 
decision  not  to  make  such  changes 
today  has  been  influenced  by 
considering  the  statutory  deadline  for 
this  action  and  the  reinstatement 
provisions  of  the  WIPP  LWA.  By  setting 
a  short  time  ft^me  for  issuance  of  final 
disposal  regulations,  Congress 
expressed  its  preference  for  expeditious 
promulgation  of  the  regulations,  and,  by 
reinstating  40  CFR  part  191,  subpart  B 
(except  for  the  three  aspects  of  §§  191.15 
and  191.16  which  were  the  subject  of 
the  court  remand).  Congress  expressed 
its  preference  for  narrowing  the  number 
of  issues  to  be  considered.  In  legislative 
debate  on  the  WIPP  LWA,  Senator 
Bennett  Johnston  stated,  "by  reinstating 
the  1985  standards,  the  conferees  are 
seeking  to  narrow  the  issues  that  must 
be  revisited  by  the  Environmental 
Protection  Agency  so  that  the  Agency 
will  be  able  to  meet  the  six-month 
deadline  for  repromulgation  of  the 
remaining  portions  of  the  final 
standards."  138  Cong.  Rec.  517,956 
(daily  ed,  Oct.  8, 1992).  Thus,  the 
Agency  has  chosen  to  amend  the 
individual  and  the  ground-water 
protection  requirements  based  upon 
recently  available  information  and 
advancing  scientific  capabilities  and  has 
solicited  comments  on  those  changes. 
At  the  same  time,  to  comply  with  the 
Congressional  deadline  as  closely  as 
possible,  the  EPA  has  limited  its 
consideration  of  comments  to  those  that 
apply  to  the  amended  provisions,  58  FR 
7924.  7932.  7934  (Feb.  10.  1993). 

Review  of  40  CFR  Part  191  in  the  Future 

The  Energy  Policy  Act  of  1992 
requires  EPA  to  contract  with  the 
National  Academy  of  Sciences  (NAS)  to 
provide  advice  to  EPA  on  the 
development  of  standards  for  Yucca 
Mountain  and  to  develop  standards 
which  are  consistent  with  that  advice. 
Realizing  that  this  might  result  in  a  form 
of  standards  considerably  different  than 
those  in  40  CFR  part  191,  several 
commenters  asked  that  EPA  commit  to 
reviewing  40  CFR  part  191  following  the 
development  of  standard^  for  Yucca 
Mountain  to  make  it  consistent  with  the 
Yucca  Mountain  standards. 

In  developing  standards  for  Yucca 
Mountain,  EPA  will  need  to  consider 
several  factors,  including  the  referenced 
NAS  study.  In  addition,  for  the  same 
reasons  that  today's  action  must  take 


into  accoun*  standards  developed  under 
the  SDWA,  EPA  must  consider  the  part 
191  standards  as  well  as  SDWA 
requirements  in  developing  the  Yucca 
Mountain  standards.  Such  consideration 
will  give  due  regard  to  any  differences 
in  the  environmental  goals  of  the 
respective  programs.  As  stated 
previously.  EPA  will  consider  revisions 
to  part  191  in  parallel  with  the  Yucca 
Mountain  rulemaking  under  the  Energy 
PoUcy  Act  of  1992  in  order  to  address 
today's  reservation  of  final  action  under 
part  191  with  respect  to  disposal 
systems  above  or  within  a  formation 
which  within  one-quarter  (v*)  mile  of 
the  disposal  system  contains  a  USDW. 
The  Agency  believes  that  it  is  premature 
to  make  any  further  commitment  on  its 
future  actions  regarding  this  question.  It 
is  first  necessary  to  see  the  results  of  the 
NAS  study;  at  that  time,  EPA  will  make 
a  judgment  as  to  the  need  for  other 
revisions  of  40  CFR  part  191. 

Regulatory  Analyses 

Regulatory  Impact  Analysis 

Under  Executive  Order  No.  12291,  the 
Agency  must  judge  whether  a  regulation 
is  "major"  and  thus  subject  to  the 
requirements  of  a  Regulatory  Impact 
Analysis.  The  action  published  today  is 
not  major  because  the  rule  will  not 
result  in  an  effect  on  the  economy  of 
$100  milUon  per  year  or  more,  will  not 
result  in  increased  costs  or  prices,  will 
not  have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  and  innovation,  and  will 
not  significantly  disrupt  domestic  or 
export  markets.  Therefore,  the  Agency 
has  not  prepared  a  Regulatory  Impact 
Analysis  under  the  Executive  Order. 
The  Agency  has,  however,  prepared  an 
Economic  Impact  Analysis  which 
assesses  the  costs  of  today's 
promulgated  standards.  'This  action  was 
submitted  to  0MB  for  review  under 
Executive  Order  12291  and  cleared  by 
0MB  under  Executive  Order  12866. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  requires  each  Federal 
agency  to  consider  the  effects  of  their 
regulations  on  small  entities  and  to 
examine  alternatives  that  may  reduce 
these  effects.  The  nature  of  this  action 
is  to  Umit  releases  fi-om  the  disposal  of 
radioactive  waste.  Since  the  disposal 
will  only  be  carried  out  by  the  DOE  and 
the  waste  is  being  stored  and  managed 
by  DOE  and  electric  utiUties  that  own 
and  operate  nuclear  power  plants,  the 
Agency  certifies  that  this  regulation  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
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Paperwork  BeductJon  Act 

There  are  no  infonnation  reporting  or 
recordkeeping  refjuirements  associated 
with  this  rule. 

Lkt  of  Sabj«:ta  in  M  CFR  Part  191 

Environmental  protection,  Nuclear 
energy,  Radiation  protection. 
Radionuclides,  Uraniiitn,  Transuranics. 
Waste  treatment  and  di^xieal. 

Dated:  December  3, 1993. 
Carol  M.  Bro¥raer, 

Administrator. 

The  Environmental  Protection  Agency 
is  hereby  amending  part  191  of  title  40, 
Code  of  FedOTal  Regulations,  as  followrs: 

8UBCMAPTEB  F—RADUTIOW 
PROTECnOM  PROGRAMS 

PART  191— ENVfRONMBfTAL 
RADIATION  PROTECTION 
STANDARDS  FOR  MANAQEMBIT  AND 
DISPOSAL  OF  SPENT  NUCLEAR 
FUEL.  HIGH-LEVEL  AND 
TRANSURANIC  RADIOACTIVE 
WASTES 

1.  The  authority  citation  far  part  191 
is  revised  m  read  as  foUows: 

'^  Autbarily:  The  Atomic  Bneigy  Act  of  1954. 
as  amended.  42  U.S.C  2011-2296; 
Reorynliarton  Plan  Na  3  of  1970, 5  U.&C 
epp.  1;  the  Nuclear  WartaPohcy  Act  of  19a2. 
as  amended.  42  U.S.C  10101-10270;  and  the 
Waste  Isolation  Pilot  Plant  Land  Withdrawal 
Act,  Pub.  L  102-579. 100  SUt  4777. 

2.  Section  191.11(b)  is  revised  to  read 
as  follows: 

f  191.11    AppHcabllfty. 


(b)  This  subpart  does  not  apply  to: 

(1)  Disposal  directly  into  the  oceans 
or  ocean  aadimants; 

(2)  Wastes  disposed  of  before 
November  18, 1985;  and 

(3)  The  characterization,  licensing, 
construction,  operation,  or  closure  of 
any  site  required  to  be  characterized 
imder  section  113(a)  of  Public  Law  97- 
425.  96  Stat  2201. 

3.  Section  191.12  is  amended  by 
removing  the  paragraph  designations  for 
all  definitions  and  placing  them  in 
alphabetical  order,  by  removing  the 
definitions  cominunity  water  system, 
significant  source  of  ground  vrnler, 
special  source  of  ground  water,  and 
transmissivity;  revising  the  definition  of 
the  term  implementing  agency:  and 
adding  the  following  definitions,  in 
alphabetical  order,  to  read  as  follows: 

1191.12 


Annual  committed  effective  dose 
means  the  committed  effective  dose 
resulting  fixnn  one-year  intake  of 


radionuclides  released  phis  the  annual 
effective  dose  caused  by  direct  radiatitm 
firam  facilities  or  activities  sul^ect  to 
subpart*  B  and  C  of  this  part. 

Dose  equivalent  means  the  product  of 
absorbed  dose  and  appropriate  factors  to 
account  for  differences  in  biological 
effectiveness  due  to  the  quality  of 
radiation  and  its  spatial  distribution  in 
the  body;  the  imit  of  dose  eqiiivalent  is 
tiie  "rem"  ("sievert"  in  SI  units). 

Effective  dose  means  the  sum  over 
spe<dfied  tissues  of  the  products  of  the 
dose  equivalent  received  following  an 
expostire  of,  or  ^n  intake  of 
raoionuclides  into,  specified  tissues  of 
the  body,  multipUed  oy  appropriate 
weighting  fectors.  This  allows  the 
various  tissxie-spedfic  health  risks  to  be 
summed  into  an  overall  health  risk.  The 
method  used  to  calculate  effective  dose 
is  described  in  Appendix  B  of  this  part 
•        •        •        •        • 

Implementing  agency  means: 

(1)  The  Commission  iar  facilities 
licensed  by  the  Commission; 

(2)  The  Agency  for  those 
implamentatioD  responsibilities  for  the 
Waste  Isolation  Pilot  Plant,  under  this 
part,  given  to  the  Ageacy  by  the  Waste 
Isolation  Pilot  Plant  Land  Withdrawal 
Act  (Pub.  L  102-579. 106  Stat.  4777) 
which,  far  the  purposes  of  this  part,  are: 

(i)  Detenninations  by  the  Agency  that 
the  Waste  Isolation  Pilot  Plant  is  in 
compliance  with  subpart  A  of  this  part; 

(ii)  Issuance  of  criteria  for  the 
certifications  of  compliance  with 
subparts  B  and  C  of  this  part  of  the 
Waste  Isolation  Pilot  Plant's  compliance 
with  subparts  B  and  C  of  this  part; 

(iii)  Certifications  of  complianoe  with 
subpartsB  and  C  of  this  part  of  the 
Waste  Isolation  Pilot  Plant's  compliaiK» 
with  subparts  B  and  C  of  this  part; 

(iv)  If  the  initial  certification  is  made, 
poiodic  recertification  of  the  Waste 
Isolation  Pilot  Plant's  continued 
compliance  vrith  subparts  B  and  C  of 
this  part; 

(v)  Review  and  comment  on 
perfonnanoe  assessment  reports  of  the 
Waste  Isolation  Pilot  Plant;  and 

(vi)  Concurranoe  by  the  Agency  with 
the  Department's  determination  under 
§  191 .02(1)  that  certain  wastes  do  not 
need  the  degree  of  isolation  required  by 
subparts  B  and  C  of  this  part;  and 

(3)  The  Department  of  Energy  for  any 
other  disposal  facility  and  all  other 
implementation  responsibilities  for  the 
Waste  Isolation  Pilot  Plant,  under  this 
part,  not  given  to  the  Agency. 

International  System  of  Umts  is  the 
version  of  the  metric  system  which  has 
been  estabUshed  by  the  International 
Bureau  of  Wei^Ms  and  Measures  and  is 


administered  in  the  United  States  by  the 
National  Institute  of  Standards  and 
Technology.  The  abbreviation  for  this 
system  is  "SL" 

Radioactive  material  means  metier 
composed  of  or  containing 
radionuclides,  with  radfological  half- 
lives  greater  than  20  years,  8ub)ect  to  the 
Atomic  Energy  Act  of  1954.  as  amended. 

SI  unit  means  a  xmit  of  measure  in  the 
International  System  of  Units. 

Sievert  is  the  SI  unit  of  effective  dose 
and  is  equal  to  100  rem  or  one  joule  per 
kilogram.  The  abbreviation  is  "Sv." 
•        •        •        •        • 

4.  Section  191.15  is  revised  to  read  as 
follows: 

f  191.15    IndMduai  protaelkm 
laQuireniavita* 

(a)  Disposal  systems  for  waste  uid  any 
associated  radioactive  material  shall  be 
designed  to  provide  a  reasonable 
expectaticHi  that,  for  10.000  years  after 
disposal,  undisturbed  jjerforraance  of 
the  disposal  system  shall  not  cause  the 
annual  committed  effective  dose, 
received  through  all  potential  pathways 
from  the  disposal  system,  to  any 
member  of  the  public  in  the  accessible 
environment,  to  exceed  15  millirems 
(150  microsieverts). 

(b)  Annual  conunitied  effective  doses 
shall  be  calculated  in  accordance  with 
appendix  B  of  this  part 

(c)  Compliance  assessments  need  not 
provide  complete  assurance  that  the 
requirements  of  paragraph  (a)  of  this 
section  will  be  met  Because  of  the  long 
time  period  involved  and  the  nature  of 
the  processes  and  events  of  interest, 
there  will  inevitably  be  substantial 
imcertainties  in  projecting  disposal 
system  perf(»mance.  Proof  of  the  future 
performance  of  a  disposal  system  is  not 
to  be  had  in  the  ordinary  sense  of  the 
word  in  situations  that  deal  with  much 
shorter  time  frames.  Instead,  what  is 
required  is  a  reasonable  expectation,  on 
the  basis  of  the  record  before  the 
implementing  agency,  that  compliance 
with  paragraph  (a)  of  this  section  will  be 
achieved. 

(d)  Compliance  with  the  provisions  to 
this  section  does  not  negate  the 
necessity  to  comply  with  any  other 
applicable  Federal  regulations  or 

(e)  The  standards  in  this  section  shall 
be  effective  on  January  19, 1994. 

1191.16    [Removwi] 
5.  Section  191.16  is  removed. 
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If  191.17  and  191.18 
fl  191.18  and  191.17) 

6.  Sections  191.17  and  191.18  are 
redesignated  as  §§  191.16  and  191.17. 


7.  Subpart  C  is  added  to  part  191  to 
read  as  follows: 

Subpart  C— Environmental  Standard*  for 
Ground-Water  Protection 

Sec. 

191.21  Applicability. 

191.22  Definitions. 

191.23  General  provisions. 

191.24  Disposal  standards. 

191.25  Compliance  with  other  Federal 
regulations. 

191.26  Alternative  provisions. 

191.27  Effective  date. 

Subpart  C— Environmental  Standards 
for  Ground-Water  Protection 

§191.21    AppiicabJIity. 

(a)  This  subpart  applies  to: 

(1)  Radiation  doses  received  by 
members  of  the  public  as  a  result  of 
activities  subject  to  subpart  B  of  tiiis 
part; and 

(2)  Radioactive  contamination  of 
underground  sources  of  drinking  water 
in  the  accessible  environment  as  a  resuh 
of  such  activities. 

(b)  This  subpart  does  not  apply  to: 

(1)  Disposal  direcUy  into  the  oceans 
or  ocean  sediments; 

(2)  Wastes  disposed  of  before  the 
effective  date  of  tiiis  subpart;  and 

(3)  The  characterization,  licensing, 
construction,  operation,  or  closure  of 
any  site  required  to  be  characterized 
under  section  113(a)  of  Public  Law  97- 
425.  96  Stat.  2201. 

§191.22    Definitions. 

Unless  othenvise  indicated  in  this 
subpart,  all  terms  have  the  same 
meaning  as  in  subparts  A  and  B  of  this 
part. 

Public  water  system  means  a  system 
for  the  provision  to  the  public  of  piped 
water  for  human  consumption,  if  such 
system  has  at  least  fifteen  service 
connections  or  regularly  serves  at  least 
twenty-five  individuals.  Such  term 
includes: 

(1)  Any  collection,  ti-eatment,  storage, 
and  distribution  facilities  under  contit)l 
of  the  operator  of  such  system  and  used 
primarily  in  connection  witii  such 
system;  and 

(2)  Any  collection  or  pretreatment 
storage  facilities  not  under  such  conti-ol 
which  are  used  primarily  in  connection 
with  such  system. 

Total  dissolved  solids  means  tiie  total 
dissolved  (filterable)  solids  in  water  as 
determined  by  use  of  the  metiiod 
specified  in  40  CFR  part  136. 

Underground  source  of  drinking  water 
means  an  aquifer  or  its  portion  which: 

(1)  Supplies  any  public  water  system; 
or 

(2)  Contains  a  sufficient  quantity  of 
ground  water  to  supply  a  public  water 
system;  and 
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(i)  CurrenUy  supplies  drinking  water 
for  human  consumption;  or 

(ii)  Contains  fewer  than  10.000 
milligrams  of  total  dissolved  solids  per 
uter.  *^ 

§191.23    General  provisions. 

(a)  Determination  of  complitnce  with 
this  subpart  shall  be  based  upon 
underground  sources  of  drinking  water 
which  have  been  identified  on  the  date 
the  implementing  agency  determines 
compliance  witii  subpart  C  of  this  part. 

§191.24    Disposal  standards. 

(a)  Disposal  systems. 
(1)  General.  Disposal  systems  for 
waste  and  any  associated  radioactive 
material  shall  be  designed  to  provide  a 
reasonable  expectation  that  lO.OOO  years 
of  undisturbed  performance  after 
disposal  shall  not  cause  the  levels  of 
radioactivity  in  any  underground  source 
of  drinking  water,  in  the  accessible 
environment,  to  exceed  tiie  limits 
specified  in  40  CFR  part  141  as  tiiey 
exist  on  January  19, 1994. 

(2)  Disposal  systems  above  or  within 
a  formation  which  within  one-quarter 
(V4)  mile  contains  an  underground 
^°n^^  °fd"'^^"g  *^ater.  (Reserved] 

(b)  Compliance  assessments  need  not 
provide  complete  assurance  tiiat  tiie 
requirements  of  paragraph  (a)  of  tills 
section  will  be  met.  Because  of  tiie  long 
time  period  involved  and  the  nature  of 
the  processes  and  events  of  interest, 
there  will  inevitably  be  substantial 
uncertainties  in  projecting  disposal 
system  performance.  Proof  of  tiie  futiire 
performance  of  a  disposal  system  is  not 
to  be  had  in  the  ordinary  sense  of  the 
word  in  situations  tiiat  deal  witii  much 
shorter  time  fiiunes.  Instead,  what  is 
required  is  a  reasonable  expectation,  on 
the  basis  of  the  record  before  the 
implementing  agency,  tiiat  compliance 
witii  paragraph  (a)  of  tiiis  section  will  be 
achieved. 

§  1 91 .25    Compliance  with  other  Federal 
regulations. 

Compliance  with  the  provisions  in 
this  subpart  does  not  negate  the 
necessity  to  comply  with  any  other 
applicable  Federal  regulations  or 
requirements. 

§191.26    Altemative  provisions. 

The  Administrator  may,  by  rule, 
substitute  for  any  of  tiie  provisions  of 
this  subpart  altemative  provisions 
chosen  after: 

(a)  The  altemative  provisions  have 
been  proposed  forpublic  comment  in 
the  Federal  Register  togetiier  witii 
information  describing  the  costs,  risks, 
and  benefits  of  disposal  in  accordance 
with  the  altemative  provisions  and  the 
reasons  why  compliance  witii  the 


existing  provisions  of  tiiis  subpart 
appears  inappropriate; 

(b)  A  public  comment  period  of  at 
least  90  days  has  been  completed, 
during  which  an  opportunity  for  public 
heanngs  in  affected  areas  of  tiie  country 
has  been  provided;  and 

(c)  The  public  comments  received 
have  been  fully  considered  in 
developing  tiie  final  version  of  such 
altemative  provisions. 

§191.27    Effective  date. 

The  standards  in  tiiis  subpart  shall  be 
effective  on  January  19,  1994. 

8.  The  heading  of  Appendix  A  is 
revised  to  read  as  follows: 

Appendix  A  to  Part  191— Table  for 
Subpart  B 

9.  Appendix  B  is  redesignated  as 
Appendix  C  to  part  191  and  tiie  heading 
IS  revised  to  read  as  follows: 

Appendix  C  to  Part  191— Guidance  for 
Implementation  of  Subpart  B 

10.  A  new  Appendix  B  to  part  191  is 
added  to  read  as  follows: 

Appendix  B  to  Part  191-Calculation  of 
Annual  Committed  Effective  Dose 

/.  Equivalent  Dose 

The  calculation  of  the  committed  effective 
dose  (CED)  begins  with  the  determination  of 
the  equivalent  dose,  Ht.  to  a  tissue  or  organ. 
T,  listed  in  Table  B.2  below  by  using  the 
equation: 

Ht  =  IDt.r  Wr 

R 
where  Drjt  is  the  absorbed  dose  in  rads  fnne 
gray,  an  SI  unit,  equals  100  rads)  averaged 
over  the  tissue  or  organ.  T.  due  to  radiation 
type.  R,  and  wr  is  the  radiation  weigbtiag 
factor  which  is  given  in  Table  B.l  below.  The 
unit  of  equivalent  dose  is  the  rem  (sievert,  in 
SI  units). 

Table  B.l.— Radiation  Weighting 
Factors,  WrI 


Radiation  type  ar>d  energy  ranges 


Photons,  all  energies  ; 

Electrons  and  muons,  all  energies 

Neutrons,  energy  <  10  l<eV 

lOkeVtolOOkeV  ....3! 

>100  keV  to  2  MeV 

>2  MeV  to  20  MeV 

>20  MeV  

Protons,  other  than  recoil  protons 

>2MeV  , 

Alpha  partdes,  fission  fragments, 
heavy  nuclei 


Wk 

value 


1 

1 

5 

10 

20 

10 

5 


20 


'All  values  relate  to  the  radiation  incident 
on  the  body  or,  for  Internal  sources,  emitted 
from  the  source. 

2  See  paragraph  A14  in  ICRP  Publicat-on  60 
tor  the  choice  of  values  tor  other  radiation 
types  and  energies  not  in  the  table. 
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n.  Effectjvt  Doge 

The  next  stap  it  the  calculation  of  the 
effective  dose.  E.  The  probaMlity  of 
occtBTence  of  a  ttochastk:  efiiBCt  in  a  tissue 
or  organ  i»  assumed  to  be  proportional  to  tiie 
aquivaleut  dose  in  the  tissue  or  organ.  The 
constant  of  proportionahty  differs  for  the 
various  tissues  of  the  body,  but  in  assessing 
health  detriment  the  total  risk  is  required. 
This  if  taken  into  account  using  the  tissue 
weighting  facton.  wr  in  TaUe  B.2.  which 
tepreeent  tbe  propcstiao  of  tha  stochastic  risk 
resulting  from  irradiation  of  tfaa  tiastia  or 
organ  to  the  total  risk  when  the  «rtiole  body 
is  irradiated  uniformly  and  Hr  is  the 
equivalent  dose  in  the  tissue  or  oig»n.  T,  in 
the  equation: 


Table  B.2— Tissue  Weighting 
Factors,  Wr^— Continued 


Tiatue  or  organ 


Remainder 


value 


>0.30 


E  =  Swt  Ht 


Table  B.2— Tissue  Weighttng 
Factors.  Wr^ 


Ti&sue  or  organ 


Qonadi  

Breast 

Red  bone  marrow 

Lung 

TliyroW . 

BonejRirfacee  . 


0.25 

ai5 

0.12 
0.12 
0.03 
0.03 


«The  values  are  conaidsMd  to  be  appro- 
priate for  protection  lor  IndMduals  d  both 
sexes  and  al  ages. 

«Fbr  purpoeee  of  cataJlatton.  the  remainder 
is  comprised  of  ttw  iwe  tasues  or  organe  not 
spedficirity  listed  m  Jtt*»  B2  ttal  receiva  the 
highest  doee  equlvalerfts;  a  weightlna  tactor  of 
0.06  Is  applied  to  each  of  tiem,  Induding  the 
various  sections  oi  ihe  gastroMestinal  tact 
wtiich  are  treated  as  separate  organs.  This 
covers  all  tissues  and  organs  except  the 
hands  and  fcManna,  »»  feet  and  anUee,  the 
stdnandtheleneoftheeye.  The  excepted  iie- 
sues  and  organs  should  be  eiduded  from  the 
computation  of  Hb. 

HI.  Annual  Committed  Tissue  or  Otfan 
Equivalent  Dose 

For  internal  irradiation  bam  incorporated 
radionuclides,  the  total  absorbed  doee  will  be 
spread  out  in  tinw,  being  gradually  delivered 
as  the  radionuclide  decays.  The  time 
distribution  of  the  absorbed  dose  rate  will 
vary  with  the  radioroiclide,  its  form,  the 
mode  of  intake  and  die  tissue  within  which 
it  is  incorporated.  To  take  accotmt  of  this 
distribotlaB  the  quantity  coaunitted 


equivalent  dose,  Ht(t)  where  is  the 
integration  time  in  years  following  an  intake 
over  any  particular  year,  is  used  and  is  the 
integral  over  time  of  the  equivalent  dose  rata 
in  a  particular  tissue  or  (Vgan  that  will  be 
received  by  an  individual  following  an  Intake 
of  radioactive  material  into  the  body.  The 
time  period,  x,  is  taken  as  50  years  as  an 
average  time  of  exposure  following  intake: 

Hx(t)=r     HT(t)dt 
•'to 

for  a  single  intake  of  activity  at  time  to  where 
H-rd)  is  the  relevant  equivaliBnt-dose  rate  In 
a  tissue  or  organ  at  time  t.  For  the  purposes 
of  this  pert,  the  previously  mentioned  single 
intake  may  be  considered  to  be  an  annual 
intake. 

/v.  Annual  Committed  Effective  Dose 

If  the  committed  equivalent  dosea  to  the 
individual  tissues  or  organs  resulting  bam  an 
annual  intake  are  multiplied  by  the 
appropriate  weighting  fectors,  wt.  and  then 
summed,  the  result  will  be  the  annual 
committed  effective  dose,  E(t): 

E(T)  =  X*T   Ht(^) 

T 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affaire 

Morongo  Band  of  MIsalon  Indiana; 
Alcohol  Bavarage  Control  Law; 
Southern  California 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTXM:  Notice. 

SUMMARY:  This  Notice  is  published  in 
accordance  with  authority  delegated  by 
the  Secretary  of  the  Interior  to  the 
Assistant  Secretary — Indian  Affairs  by 
209  DM8,  and  in  accordance  with  the 
Act  of  August  15, 1953,  67  Stat.  586, 18 
U.S.C.  1161.  This  notice  certifies  that 
Resolution  No.  92/11/01,  Morongo 
Liquor  Ordinance  was  duly  adopted  by 
the  Morongo  Band  of  Mission  Indians 
on  November  9, 1992,  and  amended  by 
Resolution  No.  93/07/01  of  luly  7. 1993. 
The  Ordinance  provides  for  the 
regulation  of  the  activities  of  the 
manufacture,  distribution,  sale  and 
consumption  of  liquor  in  the  area  of 
Indian  country  under  the  jurisdiction  of 
the  Morongo  Band  of  Mission  Indians. 

The  Department  of  the  Interior 
(Department)  notes  that  the  intent  of 
Article  IV,  Sections  1  and  2  of  the 
Liquor  Ordinance  needs  clarification.  18 
U.S.C.  1154(c)  provides  for  an  exception 
which  may  or  may  not  be  applicable  to 
the  land  tenure  existing  upon  the 
Morongo  Indian  Reservation  and  the 
Department  disclaims  any  interpretation 
contrary  to  that  of  the  United  States 
Supreme  Court  in  Rice  v.  Rehner,  463 
U.S.  713  (1983). 

DATES:  This  Ordinance  is  effective  as  of 
December  20, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chief,  Branch  of  Judicial  Services, 
Division  of  Tribal  Government  Services, 
1849  C  Street  NW.,  MS  2611-MIB, 
Washington,  DC  20240-4001;  telephone 
(202) 208-4400. 

SUPPLEMENTARY  INFORMATION:  The 
Morongo  Band  of  Mission  Indians, 
Morongo  Liquor  Ordinance  No.  7  is  to 
read  as  follows: 

Liquor  Control  Ordinance  of  the 
Morongo  Bend  of  Mission  Indians 

Chapter  I — Introduction 

101.  Tjt7e.  This  ordinance  shall  be 
known  as  the  "Morongo  Liquor 
Ordinance".     ' 

102.  Authority.  This  ordinance  is 
enacted  pursuant  to  the  Act  of  August 
15, 1953.  (Pub.  L.  83-277.  67  Stat.  588. 
18  U.S.C.  §  1161)  and  by  the  authority 
of  the  Morongo  General  Council. 

103.  Purpose.  The  purpose  of  this 
ordinance  is  to  regulate  and  control  the 


possession  and  sale  of  liquor  on  the 
Morongo  Indian  Reservation.  The 
enactment  of  a  tribal  ordinance 
governing  liquor  possession  and  sale  on 
Uie  reservation  will  increase  the  ability 
of  the  tribal  government  to  control 
reservation  liquor  distribution  and 
possession,  and  at  the  same  time  will 
provide  an  important  source  of  revenue 
for  the  continued  operation  and 
strengthening  of  the  tribal  government 
and  me  delivery  of  tribal  government 
services. 

104.  Effective  Date.  This  ordinance 
shall  be  effective  on  certification  by  the 
Secretary  of  the  Interior  and  its 
publication  in  the  Federal  Register. 

Article  I.  Declaration  of  Public  Policy 
and  Purpose 

(a)  The  introduction,  possession,  and 
sale  of  liquor  on  the  Morongo  Indian 
Reservation  is  a  matter  of  special 
concern  to  the  Morongo  Band  of 
Mission  Indians. 

(b)  Federal  Law  currently  prohibits 
the  introduction  of  liquor  into  Indian 
Country  (18  U.S.C.  1154),  except  as 
provided  therein  and  expressly 
delegates,  to  the  tribes  the  decision 
regarding  when  and  to  what  extent 
liquor  transactions  shall  be  permitted 
(18  U.S.C.  1161). 

(c)  The  Morongo  Tribal  Council  finds 
that  a  complete  ban  on  bquor  within  the 
Morongo  Reservation  is  ineffective  and 
unreahstic.  However,  it  recognizes  that 
a  need  still  exists  for  strict  regulation 
and  control  over  liquor  transactions 
within  the  Reservation,  because  of  the 
many  potential  problems  associated 
with  the  unregulated  or  inadequately 
regulated  sale,  possession,  distribution, 
and  consumption  of  liquor.  The  Tribal 
Council  finds  that  exclusive  tribal 
control  and  regulation  of  liquor  is 
necessary  to  achieve  maximum 
economic  benefit  to  the  tribe,  to  protect 
the  health  and  welfare  of  our  tribal 
members,  and  to  address  specific  tribal 
concerns  relating  to  alcohol  use  on  the 
reservation. 

(d)  It  is  in  the  best  interests  of  the 
Band  to  enact  a  tribal  ordinance 
governing  liquor  sales  on  the  Morongo 
Reservation  and  which  provides  for 
exclusive  purchase,  distribution,  and 
sale  of  hquor  only  on  tribal  lands  within 
the  exterior  boundaries  of  the 
Reservation.  Further,  the  Band  has 
determined  that  said  purchase, 
distribution,  and  sale  shall  take  place 
only  at  tribally-owned  enterprises  and/ 
or  tribally  licensed  establishments 
operating  on  land  leased  from  or 
otherwise  owned,  by  tbe  tribe  as  a 
whole. 

(e)  The  Morongo  Tribe  finds  that  the 
sale  or  other  commercial  distribution  of 


liquor  on  allotted  land  is  not  in  the  best 
interests  of  the  Band  and  is  therefore 
prohibited. 

(f)  The  Morongo  Band  finds  that 
violations  of  this  ordinance  would 
damage  the  Band  in  an  amount  of  $500 
per  violation  because  of  the  costs  of 
enforcement,  investigation,  adjudication 
and  disposition  of  such  violations. 

Article  II.  Definitions 

As  used  in  this  title,  the  following 
words  shall  have  the  following 
meanings  unless  the  context  clearly 
requires  otherwise. 

(a)  "Alcohol".  That  substance  known 
as  ethyl  alcohol,  hydrated  oxide  of 
ethyl,  or  spirit  of  wine  which  is 
commonly  produced  by  the 
fermentation  or  distillation  of  grain, 
starch,  molasses,  or  sugar,  or  other 
substances  including  all  dilutions  and 
mixtures  of  this  substance. 

(b)  "Alcoholic  Beverage".  Is 
synonymous  with  the  term  "liquor"  as 
defined  in  Section  2(e]  of  this  Chapter. 

(c)  "Allotted  Land"  or  "Allotment". 
Means  any  land  held  in  trust  by  the 
United  States  for  an  individual  Indian 
or  for  more  that  one  named  Indian 
within  the  boundaries  of  the  Morongo 
Indian  Reservation. 

(d)  "Bar".  Means  any  establishment 
with  special  space  and  accommodations 
for  sale  by  the  glass  and  for 
consumption  on  the  premises,  of  beer, 
as  herein  defined. 

(e)  "Beer".  Means  any  beverage 
obtained  by  the  alcoholic  fermentation 
of  an  infusion  or  decoction  of  pure 
hops,  or  pure  extract  of  hops  and  pure 
barley  malt  or  other  wholesome  grain  or 
cereal  in  pure  water  containing  not 
more  than  four  percent  of  alcohol  by 
volume.  For  the  purposes  of  this  title, 
any  such  beverage,  including  ale,  stout, 
and  porter,  containing  more  than  four 
percent  of  alcohol  by  weight  shall  be 
referred  to  as  "strong  beer". 

(f)  "General  Council".  Means  the 
general  council  of  the  Morongo  Band  of 
Mission  Indians  which  is  composed  of 
the  voting  membership  of  the  Band  as 

a  whole. 

(g)  "Liquor".  Includes  the  four 
varieties  of  liquor  herein  defined 
(alcohol,  spirits,  wine,  and  beer),  and  all 
fermented,  spirituous,  vinous,  or  malt 
liquor  or  combinations  thereof,  and 
mixed  liquor,  a  part  of  which  is 
fermented,  spirituous,  vinous,  or  malt 
liquor,  or  otherwise  intoxicating;  and 
every  liquid  or  solid  or  semisolid  or 
other  substance,  patented  or  not, 
containing  alcohol,  spirits,  vnn»  or  beer, 
and  all  drinks  or  drinkable  liquids  and 
all  preparations  or  mixtures  capable  of 
human  consumption  and  any  liquid, 
semisolid,  solid,  or  other  substances, 
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which  coDtaini  mora  than  one  percent 
of  alcohol  by  weight  shall  be 
conclnsiTaly  deemed  to  be  intoxicating, 
(h)  "Liquor  Storo".  Means  any  store  at 
which  hquor  is  sold  and,  for  the 
purpose  of  this  ordinance,  including 
stores  only  a  potian  of  which  are 
devoted  to  sale  of  liquor  or  beer. 

(i)  "Malt  Uqaor".  Means  beer,  strong 
beer,  ale.  stoot.  and  porter. 

(j)  "Package".  Means  any  container  or 
rec8(>tacle  used  for  holding  liquor. 

(k)  "Public  Place".  Includes  state  or 
county  or  tribal  or  federal  highways  or 
roads:  biiildings  and  grounds  used  few 
school  puiposes;  pubfic  dance  halls  and 
grounds  adjacent  thereto;  soft  drink 
establishments,  public  buildings,  public 
meeting  halls,  lobbies,  halls  and  dining 
rooms  of  hotels,  restaurants,  theaters, 
gaming  fiadlities.  entertainment  centers, 
stores,  garages,  and  filling  stations 
which  are  open  to  and/or  are  generally 
used  by  the  pubbc  and  to  which  the 
public  is  permitted  to  have  unrestricted 
access;  public  conveyances  of  all  kinds 
and  diaracter;  and  all  other  places  of 
like  or  similar  nature  to  which  the 
general  public  has  unrestricted  right  of 
access,  and  wfaicfa  are  generally  used  by 
the  public.  For  the  purpose  of  this 
ordinance,  "Public  Place"  shall  also 
include  any  establishment  other  than  a 
single  femily  home  which  is  designed 
for  or  may  be  used  by  more  than  just  the 
owner  of  the  establishment. 

(I)  "Sale"  and  "Sell".  Include 
exchange,  barter  and  traffic;  and  also 
include  the  sailing  or  suppl)dng  or 
distributing,  by  any  means  whosoever, 
of  liquor,  or  of  any  liquid  known  or 
described  as  beer  or  by  eexy  name 
whatsoever  commonly  used  to  describe 
malt  or  brewed  liquor  or  of  wine  by  any 
person  to  any  person. 

(m)  "Spirits".  Means  any  beverage, 
which  contains  alcohol  obtained  by 
distillation,  including  wines  exceeding 
seventeen  percent  of  alcohol  by  weight. 

(n)  "Tribal  Council".  Means  the 
Morongo  Tribal  CounciL 

(o)  "Tribal  Land".  Means  any  land 
within  tbe  exterior  boundaries  of  the 
Morongo  Indian  Reservation  which  is 
held  in  trust  by  the  United  States  for  the 
Morongo  Band  as  a  whole  and  not  for 
any  named  individual  Indians. 

(p)  "Wine".  Means  any  alcoholic 
beverage  obtained  by  fermentation  of 
fruits  (grapes,  berries,  apples,  etc.)  or 
other  agricultural  product  containing 
sugar,  to  which  any  saccharine 
substances  may  have  been  added  before, 
during  of  after  fermentation,  and 
containing  not  more  than  seventeen 
percent  of  alcohol  by  weight,  including 
«weet  wines  fortified  with  wine  spirits, 
wch  as  p<Ht  sherry,  muscatel  and 
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angelica,  not  exceeding  seventeeD 
percent  ol  alcohol  by  we^it 

Article  HI.  Powers  of  Enforcement 

Section  1.  The  Tribal  Council,  in 
fiirtherance  of  this  ordinance,  shall  have 
the  following  powers  and  duties; 

(1)  To  publish  and  enforce  rules  and 
regulations  adopted  by  the  Moronfo 
Tribal  Council  governing  the  sale, 
manufacture  and  distribution  of 
alcoholic  beverages  on  the  Morongo 
Reservation; 

(2)  To  employ  manners,  accountants, 
security  persoimel,  inspectors  and  such 
other  persons  as  shall  be  reasonably 
necessary  to  allow  the  Tribal  Council  to 
perform  its  fimctions.  Such  employees 
shall  be  tribal  employees; 

(3)  To  issue  licenses  permitting  the 
sale  or  manufacture  or  distribution  of 
liquor  on  the  Morongo  Indian 
Reservation; 

(4)  To  hold  hearings  on  violations  of 
this  ordinance  or  for  the  issuance  or 
revocation  of  Ucenses  hereunder; 

(5)  To  bring  suit  in  the  appropriate 
court  to  enforce  this  ordinance  as 
necessary; 

(6)  To  determine  and  seek  damages 
for  violation  of  the  ordinance; 

{7)  To  make  such  reports  as  may  be 
required  by  the  Morongo  General 
Council; 

(8)  To  collect  taxes  and  fees  levied  or 
set  by  the  Morongo  Tribal  Council  and 
to  keep  accxirate  records,  books  and 
accounts;  and 

(9)  To  exerdse  such  other  powers  as 
are  delegated  by  the  Morongo  General 
Council. 

Section  2.  Limitation  on  Ponvers.  in 
the  exercise  of  its  powers  and  duties 
under  this  ordinance,  the  Morongo 
Tribal  Council  and  its  individual 
members  shall  not: 

(1)  Accept  any  gratuity,  compensation 
or  other  thing  of  value  from  any  liquor 
vrtiolesaier,  retailer,  or  distributor  or 
fi'om  any  licensee; 

(2)  Waive  the  immunity  of  the 
Morongo  Tribe  from  suit  without  the 
express  consent  of  the  Mwongo  General 
Council. 

Section  3.  Inspection  Rights.  The 
premises  on  which  liquor  is  sold  or 
distributed  shall  be  open  for  inspection 
by  the  Tribal  Council  at  all  reasonable 
times  for  the  pxirpoees  of  ascertaining 
whether  the  rules  and  regulations  of  the 
Morongo  Tribal  Council  and  the  liquor 
laws  of  the  Morongo  Reservation  are 
being  complied  with. 

Article  IV.  Sales  of  Liquor 

Section  1.  License  Required.  No  sales 
of  alcoholic  beverages  shall  be  made 
within  the  exterior  boundaries  of  the 
Morongo  Reservation,  except  at  a 


tribally-licBnsed  or  tribally-owned 
busiiieee  operated  oo  tribal  liuad  within 
the  exterior  boundaries  of  the 
Reservation. 

Section  2.  Sales  Only  Tribal  Land.  All 
liquor  sales  writhin  the  exterior 
boundaries  of  tbe  Morongo  Reservation 
shall  be  an  tribal  trust  land.  No  hquor 
sales  shall  be  allowed  vdthin  the 
exterior  boimdaries  of  the  Morongo 
Reservation  or  on  allotments. 

Section  3.  Sales  for  Cash.  All  Uquor 
sales  within  the  Reservation  boundaries 
shall  be  on  a  cash  only  basis  and  no 
credit  shall  be  extended  to  any  person, 
organization,  or  entity,  except  that  this 

{)rovisian  does  not  prevent  the  payment 
or  purchases  with  the  use  of  credit 
cards  such  as  Visa,  Master  Card. 
American  Express,  etc. 

Section  4.  Sale  for  Personal 
Consumption.  All  sales  shall  be  for  the 
personal  use  and  consumption  of  the 
purchaser.  Resale  of  any  alcoholic 
beverage  purchased  within  the  exterior 
boundaries  of  tbe  Reservation  is 
prohibited.  Any  person  who  is  not 
Ucensed  pursuant  to  this  ordinance  who 
purchases  an  akobohc  beverage  within 
the  boundaries  of  the  Reservation  and 
sells  it,  whether  in  the  original 
container  or  not,  shall  be  guilty  of  a 
violation  of  this  ordinance  and  shall  be 
subjected  to  paying  damages  to  the  Band 
as  set  forth  herein. 

Article  V.  Licensing 

Section  1.  Procedure.  In  order  to 
control  the  proliferation  of 
establisbm«)ts  on  tbe  Reservation 
which  sell  or  provide  Uquor  by  the 
bottle  or  by  the  drink,  all  persons  >r 
entities  which  desire  to  sell  hquor 
within  the  exterior  boundaries  of  the 
Monmgo  Indian  Reservation  must  apply 
to  the  Morongo  Band  for  a  license  to  sell 
or  provide  Uquor;  provided,  however, 
that  no  license  is  necessary  to  provide 
UqiKw  within  one's  private  single-family 
residence  on  the  Reservation. 

Section  2.  Stt^  Licensing.  No  person 
shall  be  allowed  or  permitted  to  sell  or 
provide  hquor  on  the  Morongo 
Reservation  if  he/she  does  not  also  have 
a  license  from  the  State  of  California.  If 
such  license  from  the  State  shall  be 
revoked  or  suspended,  the  Tribal  license 
shall  aotomatically  be  revoked  or 
suspended  as  well. 

Section  3,  Application.  Any  person 
applying  for  Ucense  to  sell  or  provide 
hquor  on  the  Reservation  must  fill  i© 
the  application  provided  by  this 
purpose  by  the  Morongo  Band  and  pay 
such  appUcatioo  fee  as  may  be  set  from 
time  to  time  by  the  Tribal  Council  for 
this  ptupose.  Said  ^pUcation  must  be 
filled  out  completely  in  order  to  be 
considered. 
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Section  4.  Issuance  of  License.  The 
Tribal  Council  may  issue  a  license  if  it 
believes  that  such  issuance  is  in  the  best 
interests  of  the  Morongo  Band  and  its 
members. 

Section  5.  Period  of  License.  Each 
license  may  be  issued  for  a  period  not 
to  exceed  two  (2)  years  from  the  date  of 
issiiance. 

Section  6.  Renewal  of  License.  A 
licensee  hold  may  renew  its  license  if  it 
has  complied  in  full  with  this  ordinance 
and  has  maintained  its  licensure  with 
the  State  of  California;  provided, 
however,  that  the  Tribal  Council  may 
refuse  to  renew  a  license  if  it  finds  that 
doing  so  would  not  be  in  the  best 
interests  of  the  health  and  safety  of  the 
Morongo  Band. 

Section  7.  i?evoca(io/j  of  License.  The 
Tribal  Council  may  revoke  a  license  for 
reasonable  cause  upon  notice  and 
hearing  at  which  the  licensee  is  given  an 
opportunity  to  respond  to  any  charges 
against  it  and  to  demonstrate  why  tne 
license  should  not  be  suspended  or 
revoked. 

Sections.  Transferability  of  Licenses. 
Licenses  issued  by  the  Tribal  Council 
shall  not  be  transferable  and  may  only 
be  utilized  by  the  person  or  entity  in 
wbose  name  it  was  issued. 

Article  VI.  Taxes 

Section  1.  Sales  Tax.  There  is  hereby 
levied  and  shall  be  collected  a  tax  on 
each  retail  sale  of  alcoholic  beverages  on 
the  Reservation  in  the  amount  of  one 
percent  (1%)  of  the  retail  sales  price. 
The  tax  imposed  by  this  section  shall 
apply  to  all  retail  sales  of  liquor  on  the 
Reservation. 

Section  2.  Payment  of  Taxes  to  Tribe. 
All  taxes  from  the  sale  of  alcoholic 
beverages  on  the  Morongo  Reservation 
shall  be  paid  over  to  the  General 
Treasury  of  the  Morongo  Band  and  be 
subject  to  the  distribution  by  the 
Morongo  Tribal  Council  in  accordance 
with  its  usual  appropriation  procedures 
for  essential  governmental  and  social 
services. 

Section  3.  Taxes  Due.  All  taxes  for  the 
sale  of  alcoholic  beverages  on  the 
Reservation  are  due  on  the  1st  day  of  the 
month  following  the  end  of  the  calendar 

3uarter  for  which  the  taxes  are  due.  Past 
ue  taxes  shall  accrue  interest  at  18% 
per  annum. 

Section  4.  Reports.  Along  with 
payment  of  the  taxes  imposed  herein, 
the  tax  payer  shall  submit  an  accounting 
for  the  quarter  of  all  income  from  the 
sale  or  distribution  of  said  beverages  as 
well  as  for  the  taxes  collected. 

Section  5.  Audit.  As  a  condition  of 
obtaining  a  license,  the  licensee  must 
agree  to  the  review  or  audit  of  its  book 
and  records  relating  to  the  sale  of 


alcoholic  beverages  on  the  Reservation. 
Said  review  or  audit  may  be  done 
periodically  by  the  tribe  through  its 
agents  or  employees  whenever,  in  the 
opinion  of  the  Tribal  Council  such  a 
review  or  audit  is  necessary  to  verify  the 
accuracy  of  reports. 

Article  VII.  Rules,  Regulations  and 
Enforcement 

Section  1.  In  any  proceeding  under 
this  title,  proof  of  one  unlawful  sale  or 
distribution  of  liquor  shall  suffice  to 
establish  prima /acie  intent  or  purpose 
of  unlawfully  keeping  liquor  for  sale, 
selling  liquor  or  distributing  liquor  in 
violation  of  this  title. 

Section  2.  Any  person  who  shall  sell 
or  offer  for  sale  or  distribute  or  transport 
in  any  manner,  any  liquor  in  violation 
of  this  ordinance,  or  who  shall  operate 
or  shall  have  liquor  in  his  possession 
with  a  permit,  shall  be  guilty  of  a 
\  iolation  of  this  ordinance  subjecting 
him  or  her  to  dvil  damages  assessed  by 
the  Tribal  Council. 

Section  3.  Any  person  within  the 
boundaries  of  the  Morongo  Reservation 
who  buys  liquor  from  any  person  other 
than  a  properly  licensed  facility  shall  be 
guilty  of  a  violation  of  this  ordinance. 

Section  4.  Any  person  who  keeps  or 
possesses  liquor  upon  his  person  or  in 
any  place  or  on  premises  conducted  or 
maintained  by  his  principal  or  agent 
with  the  intent  to  sell  or  distribute  it 
contrary  to  the  provisions  of  this  title, 
shall  be  guilty  of  a  violation  of  this 
ordinance. 

Section  5.  Any  person  who  sells 
liquor  to  a  person  apparently  under  the 
influence  of  liquor  shall  be  guilty  of  a 
violation  of  this  ordinance. 

Section  6.  Any  person  engaged  Wholly 
or  in  part  in  the  business  of  carrying 
passengers  for  hire,  and  every  agent, 
servant,  or  employee  of  such  person 
who  shall  knowingly  permit  any  person 
to  drink  any  liquor  in  any  public 
conveyance  shall  be  guilty  of  an  offense. 
Any  person  who  shall  drink  any  liquor 
in  a  public  conveyance  shall  be  guilty 
of  a  violation  of  this  ordinance. 

Section  7.  No  person  under  the  age  of 
21  years  shall  consume,  acquire  or  have 
in  his  possession  any  alcoholic 
beverages.  No  person  shall  permit  any 
other  person  under  the  age  of  21  to 
consume  liquor  on  his  premises  or  any 
premises  under  his  control  except  in 
those  sitxiations  set  out  in  this  section. 
Any  person  violating  this  section  shall 
be  guilty  of  a  separate  violation  of  this 
ordinance  for  each  and  every  drink  so 
consiuned. 

Section  8.  Any  person  who  shall  sell 
or  provide  any  liquor  to  any  person 
under  the  age  of  21  years  shall  be  guilty 


if  a  violation  of  this  ordinance  for  each 
such  sale  or  drink  provided. 

Section  9.  Any  person  who  transfers 
in  any  manner  an  identification  of  age 
to  a  minor  for  the  purpose  of  permitting 
such  minor  to  obtain  liquor  shall  be 
guilty  of  an  offense;  provided,  that 
corroborative  testimony  of  a  witness 
other  than  the  minor  shall  be  a 
requirement  of  finding  a  violation  of 
this  ordinance. 

Section  10.  Any  person  who  attempts 
to  purchase  an  alcoholic  beverage 
through  the  use  of  false  or  altered 
identification  which  falsely  purports  to 
show  the  individual  to  be  over  the  age 
of  21  years  shall  be  guilty  of  violating 
this  ordinance. 

Section  11.  Any  person  guilty  of  a 
violation  of  this  ordindiice  shall  be 
Uable  to  pay  the  Morongo  Band  the 
amoimt  of  $500  per  violation  as  civil 
damages  to  defray  the  Band's  cost  of 
enforcement  of  this  ordinance. 

Section  12.  Where  there  may  be  a 
question  of  a  person's  right  to  purchase 
liquor  by  reason  of  his  age,  such  person 
shall  be  required  to  present  any  one  of 
the  following  officially  issued  cards  of 
identification  which  shows  his  correct 
age  and  bears  his  signature  and 
photoBraph: 

(1)  driver's  license  of  any  state  or 
identification  card  issued  by  any  state 
Department  of  Motor  Vehicles; 

(2)  United  States  Active  Duty 
Military; 

(3)  passport. 

Section  13.  Alcoholic  beverages 
which  are  possessed  contrary  to  the 
terms  of  this  ordinance  are  declared  to 
be  contraband.  Any  tribal  agent, 
employee,  or  officer  who  is  authorized 
by  the  Tribal  Council  to  enforce  this 
section  shall  seize  all  contraband  which 
he  shall  have  the  authority  to  seize. 

Section  14.  Any  officer  seizing 
contraband  shall  preserve  the 
contraband  in  accordance  with  the 
provisions  established  for  the 
preservation  of  impounded  property  in 
the  California  Code.  Upon  being  found 
in  violation  of  the  Ordinance  by  the 
Tribal  Council,  the  party  shall  forfeit  all 
right,  title  and  interest  in  the  items 
seized  which  shall  become  the  property 
of  the  Morongo  Band  of  Mission 
Indians. 

Article  Vm.  Abatement 

Section  1.  Any  room,  house,  building, 
vehicle,  structure,  or  other  place  where 
liquor  is  sold,  manufectured,  bartered, 
exchanged,  given  away,  furnished,  or 
otherwise  disposed  of  in  violation  of  the 
provisions  of  this  ordinance  or  of  any 
other  tribal  law  relating  to  the 
manufacture,  importation, 
transportation,  possession,  distribution, 
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and  sale  of  liquor,  and  all  property  kept 
in  and  used  in  maintaining  such  place 
are  hereby  declared  to  be  a  common 
nuisance. 

SectiOT  2.  The  Chairman  of  the 
Morongo  Tribal  Council  or.  if  he  fails  or 
refuses  to  do  so,  the  majority  of  the 
Tribal  Council  shall  institute  and 
maintain  an  action  in  the  proper  Court 
in  the  name  of  the  Tribe  to  abate  and 
peroetually  enjoin  any  nuisance 
declared  under  this  title.  The  plaintiff 
shall  not  be  required  to  file  grounds  in 
the  action,  and  restraining  orders, 
temporary  injunctions  and  perm^ent 
injuncUons  may  be  granted  in  the  cause 
as  m  other  injunction  proceedings  and 
upon  final  judgment  against  the 
defendant  the  Court  may  also  order  the 
room,  house,  building,  vehicle, 
structure,  or  place  closed  for  a  period  of 
one  (1)  year  or  unUl  the  owner,  lessee, 
tenant,  or  occupant  thereof  shall  give 
bond  of  sufficient  sum  of  not  less  than 
$25,000.00  payable  to  the  Tribe  and 
conditioned  that  liquor  will  not  be 
thereafter  manufactured,  kept,  sold, 
bartered,  exchanged,  given  away, 
furnished,  or  otherwise  disposed  of 
thereof  in  violation  of  the  provisions  of 
this  UUe  of  any  other  applicable  tribal 
law  and  that  he  will  pay  all  fines,  costs 
and  damages  assessed  against  him  for 
any  violation  of  this  title  or  other  tribal 
liquor  laws.  If  any  condiUons  of  the 
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bond  be  vioUted,  the  whole  amount 
™ay  be  recovered  for  the  use  of  the 

Section  3.  In  all  cases  where  any 
person  has  been  found  responsible  for  a 
^oUUon  of  this  ordinance  relating  to 
the  manufacture,  importation, 
transportation,  possession,  distribution 
and  sale  of  liquor,  an  action  may  be  * 
brought  to  abate  as  a  nuisance  any  real 
estate  or  other  property  involved  in  the 
violation  of  the  ordinance  and  violation 
of  this  ordinance  shall  be  prima  facie 
evidence  that  the  room,  house,  building 
vehicle,  structure,  or  place  against 
which  such  action  is  brought  is  a  pubUc 
nuisance. 

Article  DC.  Profits 

"Hie  gross  proceeds  collected  by  the 
Tnbal  Council  from  all  licensing 
provided  herein  from  taxaUon  of  the 
sales  of  alcoholic  beverages  on  the 
Morongo  Reservation  shall  be 
distributed  as  follows: 

(1)  For  the  payment  of  all  necessary 

Ersonnel.  administrative  costs  and 
jal  fees  for  the  operations  and  its 
activities. 

(2)  The  remainder  shall  be  turned 
over  to  the  General  Fund  of  the 
Morongo  Tribe  in  monthly  payments 
and  expended  by  the  Morongo  Tribal 
Council  for  governmental  services  for 
the  tribe. 


Article  X.  Severability  and  Effective 
Date 

Section  1.  If  any  provision  or 
application  of  this  ordinance  is 
determined  by  review  to  be  invalid 
such  adjudication  shall  not  be  held'to 
render  ineffectual  the  remaining 
portions  of  this  Utle  or  to  render  such 
provisions  inapplicable  to  other  persons 
or  circumstances. 

Section  2.  Tbis  Ordinance  shall  be 
effective  on  such  date  as  the  Secretary 
of  the  Interior  certifies  this  ordinance 
and  publishes  the  same  in  the  Federal 
Register. 

Section  3.  Any  and  all  prior 
enactments  of  the  Morongo  Tribal 
Council  which  are  inconsistent  with  the 
provisions  of  this  ordinance  are  hereby 
rescinded. 

Section  4.  All  acts  and  transactions 
under  this  ordinance  shall  be  in 
conformity  with  the  laws  of  the  State  of 
California  as  that  term  is  used  in  18 
U.S.C.  1161. 

Article  XI.  Amendment 

This  ordinance  may  only  be  amended 
by  a  vote  of  the  Morongo  General 
Council. 
Ada  E.  Deer. 

Assistant  Secretary-Indian  Affairs. 
[PR  Doc.  93-30958  Filed  12-17-93;  8:45  dm] 
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DEPARTMENT  OF  THE  MTERIOR 

BuTMNi  of  Indian  Affalra 

Indtan  Owning;  TuMlp  TrIbM  of 
WMNnglon  and  9m»  of  W— Mngton 

AOmCY:  BuTMu  of  Indian  AfEsin. 

Interior. 

ACTION:  Notice  of  Approved  Tribel-State 

Compact. 


:  Pursuant  to  25  U.S.C  2710.  of 
the  Indian  Gaming  Regulatcay  Act  of 
1988  (Pub.  L.  100-tg7).  the  Secretary  of 
the  Interior  shall  publish,  in  the  Federal 


_  ( of  approved  Tribal-Stale 

CoflopacU  far  the  ptirpose  of  engaging  in 
Class  in  (casino)  gaming  on  IncKan 
reservations.  The  Second  AiaaodtBaot 
was  submitted  more  than  45  days  i^. 
Therefore,  the  Amendment  to  the 
September  25, 1991,  Tribal/State 
Compact  for  Class  in  Gamii^  Batwe« 
the  Tulalip  Tribes  of  Washii^tai  and 
the  State  of  Washington  executed  on 
September  21. 1993,  is  considered 
approved  to  the  extent  it  is  consistent 
with  the  provisions  of  the  Indian 
Gaming  Regulatory  Act 


DATES:  This  action  is  effective  December 
20, 1993. 

RM  FWmCR  MF0RMAT10N  CONTACT: 
Hilda  Manuel,  Director,  Indian  Gaming 
Management  Staff,  Bureau  of  Indian 
AfEairs,  Washington,  DC  20240,  (202) 
219-4066. 

Dated:  December  7, 1993. 
Ada  B.  Dear, 

Assistant  Secntary— Indian  Affairs. 
(FR  Doc  93-30959  Filed  12-17-93;  8:45  am] 
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Ti 


The  President 


Prodamatioii  6641  of  December  15,  1993 

By  the  President  of  the  United  SUtes  of  America 
A  Proclamation 

Frf  "i^"?^'  ^^'  ^^?\  ^^  President  entered  into  the  North  American 
r^olr  ?  A^»°«nt  rthe  NAFTA").  The  NAFTA  was  approved  bT^ 
Congress  in  section  101(a)  of  the  North  American  Free  Trade  A^m^t 
SrC.To5^7)!  ^"^^  ""^^  Implementation  Ac^  (KTbtlTTo^ 

?n  ^°°  ^°^  °J  t^«  NAFTA  Implementation  Act  authorizes  the  President 
ation^fT,t'"w^°^^^"^"°°'  °^  conUnuation  of  any  dut?%lSi^n«nu 
atwn  of  duty-free  or  excise  treatment,  or  such  additional  duties  iZ 
^  M^H  J?*^^^^'  t°,be  necessary  or  appropriate  to  c^  out  A^ic^ 
tn  nj  •  ^'^'''^  ^^  ''H^"^«  °^  "°^^«<1  States  dSty  reducS  ^U  resoeS 
305  foT?^"^"^  ?^/°^  ^"^  incorporated  in  Annex  302.2  to  tTeV^^ 
305    307,  308.  and  703  of  the  NAFTA  and  enumerated  Annexes  thereVn 

?n?hiVA?^A  f"^"  preferanUal  tariff  and  other  custoiS  t^em  provSed 
m  the  NAFTA  for  certain  other  goods.  Ff"viaea 

3.  Sertions  202  and  321  of  the  NAFTA  Implementation  Act  provide  certain 
'    "^^  for  determining  whether  goods  originate  in  theTei^toi^  of  a  nI5?A 

S  fJ  '^^'  "^  ^^^^^  f°^  ^^  *«riff  ««d  certain  oSer^ti^ent^n 
templated  under  the  NAFTA.  I  have  decided  that  it  is  necessaSTrndude 
these  rules  of  origin,  together  with  particular  rules  applicabS  to  Certain 
^er  goods,  m  the  Harmonized  Tariff^  Schedule  of  the  UniS  Stages  ("Se  . 

ue^Z'i.ip  nf^'°^;  ^^^  °l?^  "^"^^  ^^  °f  "30,  as  amended  (19  U.S.C 
beats'  Di^cTased  fo?  ^^vf"^  °°  fquipments.  or  any  part  thereof,  including 
Doats,  purchased  for.  or  the  repau-  parts  or  the  materials  to  be  used    or 

y^^?:rsi  t?ctr''  ^^  ^  '°"^«°.  r^^^  ^p- « u.s.-d':c:Sifnte°d 

vessel  at  its  first  arrival  m  any  port  of  the  United  States  is  50  percent 
ad  valorem.  Such  duty  does  not  apply  to  the  cost  of  repair  parts,  materids 
or  expenses  of  repairs  in  a  foreign  country  upon  US.  c WU  kS^S^  ^ 
defined  m  general  note  6  to  the  HTS  (as  redesignated  by  Amie^Tto 'th^ 
proclamation).  I  have  determined  that  it  is  necess^  or  appr^riate  to  coi^ 

Ir'nlS'thrlf^'^^^'^lP^'^T^y  proclaimed^  sucS'^'v^pments^^or 
any  part  thereof,  ongmating  in  the  territory  of  Canada  and  the  expenses 
of  repairs  made  in  the  territory  of  Canada  upon  U.S.-documenfedTsTels 
wf  ^r  T^'  «i^«ft).  as  set  forth  in  Annex  307.1  toTe  NA^A  I 
have  further  determined  that  it  is  necessary  or  appropriate  to  provide  for 
staged  redurtions  in  the  rate  of  duty  on  such  ^uipments  orany  p«t 
thereof,  originating  in  the  territory  of  Mexico  and  the  expe^es  of  rep^ 

Svitai^raftl  Iri'^V^l'^'r"  "P°°  U.S.-documented  vTsds  (o°he7^tC 
civil  am:raft).  as  set  forth  m  Annex  307.1  to  the  NAFTA. 

fs  t^Tmnv  J^°°  .1°'^'"^^  °^  ^^  ^^^  Implementation  Act.  Mexico 
is  to  be  removed  from  the  enumeration  of  designated  beneficiary  developinfi 

fw'fThg^  'rti^'  -''  "TZ^'^n^'  ^^  Gener^ized  System^^Scef 
^  Z^     hJr^  *,^,*°°  ™"^*  ^  reflected  in  the  HTS.  Further    pursuant  to 
section  504(c)  of  the  Trade  Act  of  1974  ("the  1974  Act")  fl9  U  sr^^S Li 
I  have  determined  that  certain  preferential  raSff'tSitoent  prev^us^y  Sid 
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to  other  designated  beneficiary  developing  countries  for  purposes  of  the 
GSP  should  be  continued  in  the  HTS  provisions  established  by  Annex 
n  to  this  proclamation,  and  that  other  technical  and  conforming  changes 
are  necessary  to  reflect  that  Mexico  is  no  longer  eligible  to  receive  benefits 
of  the  GSP. 

6.  Section  4  of  the  United  States-Israel  Free  Trade  Area  Implementation 
Act  of  1985  ("the  Israel  FTA  Implementation  Act")  (19  U.S.C.  2112  note) 
and  Presidential  Proclamation  No.  5365  of  August  30,  1985,  implemented 
reduced  duties  for  products  of  Israel.  I  have  determined  that  the  duty- 
free treatment  previously  proclaimed  for  goods  covered  by  provisions  of 
the  former  Tariff  Schedules  of  the  United  States  enumerated  in  Annex 
X  to  Presidential  Proclamation  No.  5365  should  be  reflected  in  the  pertinent 
HTS  provisions  as  of  the  date  provided  in  such  Annex. 

7.  Section  681(b)(1)  of  the  NAFTA  Implementation  Act  provides  for  a  new 
"Note  4"  to  be  added  to  chapter  86  of  the  HTS.  Pursuant  to  the  International 
Convention  on  the  Harmonized  Conmiodity  Description  and  Coding  System 
("the  Harmonized  System"),  approved  by  the  Congress  in  section  1203  of 
the  Omnibus  Trade  and  Competitiveness  Act  of  1988  ("the  1988  Act") 
(19  U.S.C.  3003),  the  provisions  designated  as  "Notes"  in  chapters  1  through 
97  of  the  HTS  reflect  the  corresponding  provisions  of  the  Harmonized  System, 
while  the  designation  "Additional  U.S.  Note"  is  given  to  any  provision 
in  such  a  chapter  that  is  of  U.S.  origin.  Accordingly,  pursuant  to  section 
1204  of  the  1988  Act  (19  U.S.C.  3004),  I  have  decided  that  it  is  appropriate 
to  insert  in  chapter  86  of  the  HTS  as  "Additional  U.S.  Note  1"  the  new 
note  enacted  in  such  section  681(b)(1)  of  the  NAFTA  Implementation  Act. 

8.  Pursuant  to  section  1102(a)  of  the  1988  Act  (19  U.S.C.  2902(a)),  on 
December  5, 1988,  the  United  States  entered  into  a  trade  agreement  providing 

■^'  for  the  reduction  of  rates  of  duty  applicable  to  imports  of  certain  tropical 

products.  This  trade  agreement  with  other  contracting  parties  to  the  General 
Agreement  on  Tariffs  and  Trade  (61  Stat,  (parts  5  and  6)),  as  amended, 
conmiitted  the  United  States  to  make,  on  a  provisional  basis,  temporary 
tariff  reductions  on  enumerated  tropical  products.  Such  tariff  reductions 
were  accorded  by  Presidential  Proclamation  No.  6030  of  September  28, 
1989,  effective  through  December  31,  1992,  and  were  subsequently  extended 
through  December  31, 1993,  by  Presidential  Proclamation  No.  6515  of  Decem- 
ber 16, 1992. 

9.  Pursuant  to  section  1102  of  the  1988  Act  (19  U.S.C.  2902),  I  have  deter- 
mined that  the  modification  or  continuance  of  existing  duties  is  required 
or  appropriate  to  cany  out  the  trade  agreement  on  tropical  products.  Accord- 
ingly, I  navfi  decided  to  extend  the  effective  period  of  the  temporary  duty 
reductions  on  such  enumerated  tropical  products,  as  set  forth  in  heading 
9903.10.01  through  9903.10.42,  inclusive,  of  the  HTS,  through  December 

-  31,1994. 

10.  Section  604  of  the  1974  Act  (19  U.S.C.  2483),  as  amended,  confers 
authority  upon  the  President  to  embody  in  the  HTS  the  substance  of  relevant 
provisions  of  that  Act,  of  other  Acts  affecting  import  treatment,  and  of 
actions  taken  thereunder. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  acting  under  the  authority  vested  in  me  by  the  Constitution 
and  the  laws  of  the  United  States  of  America,  including  but  not  limited 
to  title  n  and  section  321  of  the  NAFTA  Implementation  Act,  sections 
504  and  604  of  the  1974  Act  (19  U.S.C.  2464(c)  and  2483),  sections  201 
and  203  of  the  AutomoUve  Products  Trade  Act  of  1965  ("the  APTA")  (19 
U.S.C.  2011  and  2013),  and  sections  1102(a)  and  1204  of  the  1988  Act 
(19  U.S.C.  2902(a)  and  3004),  do  proclaim  that: 

(1)  In  order  to  provide  generally  for  the  preferential  tariff  treatment  being 
accorded  under  the  NAFTA,  to  set  forth  rules  for  determining  the  coimtry 
of  origin  of  goods  imported  into  the  customs  territory  of  the  United  States 
for  purposes  of  the  NAFTA  and  of  the  APTA,  to  reflect  Mexico's  removal 
from  the  enumeration  of  designated  beneficiary  developing  countries  for 
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purposes  of  the  GSP,  and  to  make  technical  and  conforming  changes  in 
the  general  notes  to  the  HTS,  the  HTS  is  modified  as  set  forth  in  Annex 
I  to  this  proclamation. 

(2)  In  order  to  provide  preferential  duty  and  certain  other  treatment  to 
particular  goods  originating  in  the  territory  of  a  NAFTA  party,  as  well 
as  to  certain  other  goods,  to  provide  tariff-rate  quotas  with  respect  to  particu- 
lar goods  originating  in  the  territory  of  Mexico,  to  make  technical  and 
conforming  changes  in  specified,HTS  provisions,  and  to  continue  the  pref- 
erential tariff  treatment  previously  accorded  to  particular  goods  that  are 
the  products  of  eligible  countries  and  reflected  in  the  "Special"  rates  of 
duty  subcolumn  of  column  1  of  the  HTS,  the  HTS  is  modified  as  set 
forth  in  Annex  n  to  this  proclamation. 

(3)  (a)  In  order  to  provide  other  preferential  treatment  for  certain  goods 
originating  in  the  territory  of  a  NAFTA  party  and  for  certain  other  goods, 
and  to  make  additional  technical  and  conforming  changes  to  reflect  the 
removal  of  Mexico  fiwrn  eligibility  for  benefits  of  the  GSP,  the  HTS  is 
modified  as  provided  in  section  (a)  of  Annex  III  to  this  proclamation. 

(b)  In  order  to  provide  for  or  to  continue  staged  reductions  in  duties 
for  goods  originating  in  the  territory  of  a  NAFTA  party,  the  HTS  is  modified 
as  provided  in  sections  (b).  (c),  and  (d)  of  Annex  HI  to  this  proclamaUon, 
effective  on  the  date  specified  in  such  Annex  sections  for  each  such  provision 
and  on  any  subsequent  dates  set  forth  for  such  provisions  in  Annex  HI 
colimins. 

(c)  In  order  to  make  conforming  changes  in  the  "Special"  rates  of  duty 
subcolunm  for  purposes  of  the  GSP,  to  continue  staged  reductions  in  duties 
previously  proclaimed  for  purposes  of  the  Israel  FTA  Implementation  Act, 
and  to  reflect  in  the  HTS  the  duty-fi«e  treatment  previously  proclaimed 
for  certain  goods  that  are  products  of  Israel  pursuant  to  the  Israel  FTA 
Implementation  Act,  the  HTS  is  modified  as  provided  in  section  (e)  of 
Annex  III  to  this  proclamation. 

(4)  In  order  to  implement  the  staged  reductions  in  the  rate  of  duty  otherwise 
applicable  under  section  466  of  the  Tariff  Act  of  1930  to  the  equipments, 
or  any  part  thereof,  including  boats,  originating  in  the  territory  of  Mexico 
and  the  expenses  of  repairs  made  in  the  territory  of  Mexico  upon  U.S.- 
documented  vessels  (others  than  civil  aircraft,  as  defined  in  general  note 
6  to  the  HTS  (as  redesignated  by  Annex  I  to  this  proclamation)),  such 
equipments,  parts  (including  boats),  and  expenses  of  repairs  shall  be  subject 
to  duty  at  a  rate  of  40  percent  ad  valorem,  effective  with  respect  to  such 
U.S.-documented  vessels  (other  than  civil  aircraft)  arriving  in  any  port  of 
the  United  States  on  or  after  the  date  of  entry  into  force  of  the  NAFTA 
under  this  proclamation.  Effective  with  respect  to  any  U.S.-documented 
vessel  (other  than  civil  aircraft)  arriving  in  any  port  of  the  United  States 
on  or  after  January  1  in  each  of  the  following  years,  the  rate  of  duty 
set  forth  opposite  the  appropriate  year  shall  be  assessed  on  such  equipments, 
parts,  and  repairs: 

1995 — 30  percent  ad  valorem 
1996 — 20  percent  ad  valorem 
1997—10  percent  ad  valorem 
1998  and  thereafter— Free 

(5)  In  order  to  correct  the  designation  of  the  provisions  added  as  "Note 
4"  to  chapter  86  of  the  HTS  by  section  681(b)(1)  of  the  NAFTA  Implementa- 
tion Act,  the  text  of  such  note  as  previously  enacted  shall  be  designated 
as  "Additional  U.S.  Note  1"  to  chapter  86  of  the  HTS,  effective  as  of 
the  date  of  enactment  of  the  NAFTA  Implementation  Act.  ^ 

(6)  In  order  to  extend  the  effective  period  of  the  previously  proclaimed 
duty  reductions  on  enumerated  tropical  products,  the  rates  of  duty  set  forth 
in  HTS  headings  9903.10.01  through  9903.10.42  shall  be  effective  with  re- 
spect to  goods  entered,  or  withdrawn  from  warehouse  for  consumption, 
through  December  31, 1994. 
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(7)  (a)  All  previously  issued  proclamations  and  Executive  orders  are  hereby 
superseded  to  the  extent  inconsistent  with  this  proclamation,  except  as 
provided  in  paragraph  (b). 

(b)  If  the  NAFTA  enters  into  force  with  respect  to  both  Canada  and 
Mexico,  Presidential  Proclamation  No.  5923  of  December  14,  1988,  is  super- 
seded to  the  extent  provided  in  this  proclamation.  If  the  NAFTA  does 
not  enter  into  force  with  respect  to  both  Canada  and  Mexico,  Presidential 
Proclamation  No.  5923  is  not  superseded. 

(8)  (a)  The  amendments  made  by  paragraphs  (2)  and  (3)  of  this  proclamation 
shall  be  effective  with  respect  to  goods  entered,  or  withdrawn  from  warehouse 
for  consumption,  on  or  after  the  dates  indicated  in  Annexes  II  and  III 
to  this  proclamation. 

(b)  Except  as  provided  in  subparagraph  (a)  and  in  paragraphs  (4)  and 
(5),  this  proclamation  shall  be  effective  with  respect  to  goods  entered,  or 
withdrawn  from  warehouse  for  consumption,  on  or  after  January  1,  1994, 
or,  if  the  NAFTA  does  not  enter  into  force  on  January  1,  1994,  on  or 
after  such  later  date  as  the  NAFTA  enters  into  force. 

(c)  If  the  date  of  entry  into  force  with  respect  to  Mexico  or  Canada 
is  later  than  January  1,  1994.  the  United  States  Trade  Representative  shall 
publish  notice  of  that  later  date  in  the  Federal  Register.  Should  this  occur, 
all  other  references  to  January  1,  1994,  in  this  proclamation  and  its  Annexes 
shall  then  be  deemed  to  refer  to  such  later  date  of  entry  into  force  with 
respect  to  that  NAFTA  party. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  Fifteenth  day 
of  December,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-three, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  eighteenth. 


(XjlJUs^iU^AA^^\w*nQX/s 
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ANNEX  I 


MODIFICATIONS  TO  THE  GENERAL  NOTES  TO  THE 
HARMONIZED  TARIFF  SCHEDULE  OF  THE  UNITED  STATES 

r^.K^rr^^^^u^'^f^  Schedule  of  the  United  States  (-HTS-)  is  modified  as  set 
forth  below,  with  the  provisions  herein  re/erred  to  as  being  redeslen^teS 

^r^Jli^atfo^^^^  '"^   ^"^^^  ^'^  ^"^  ^^  ^^'^^   ^°  '"^^   ^-  o^  fi^f^uin??hl. 

1.   The  General  Rules  of  Interpretation  and  the  Additional  U.S.  Rules  of 
en'^e^'-Ge^^raTN^t::?/^  "  ^°  ^'^'^^   ^^^^^^^^^^  ^^^^^  ^^«  P"-^«^- 

UmHcf''and'r^Wlwm'^i''^'  ^">J^><*>'  (c)(i)  (B)(1).  (c)(i)  (B)(2). 
(cHi)(C),  and  (c)(1)(D)  of  general  note  3  are  redesignated  as  fcUn 
(c)(ii).  (c)(il)(A).  (c)(ii)(B).  (c)(ill).  and  (OdvrrespectiveiJ!' 

(b)  Subdivision  (c)(1)  of  such  note  3,  as  redesignated  in  the  Drer«.Hi«a 
paragraph,  is  modified  by  striking  "United  States -CanalTFree-JrlSe  P""^':« 
Agreement CA"  and  by  inserting  in  lieu  thereof  the  following: 

"North  American  Free  Trade  Agreement: 

Goods  of  Canada,  under  the  terms  of 

general  note  12  to  this  schedule CA 

Goods  of  Mexico,  under  the  terms  of 

general  note  12  to  this  schedule MX" 

-r-o   ^V   ^;;?l^''i^v°'^  ^^'^^"^  ^""^   (c)(lll)  of  such  note  3.  as  redesignated 
w::?i.'"?^S^'"^  ^J:  "^i^'"«  °"^  -subdivision  (O  of  this  note-  and^   ' 
J^U^Jw^   ^^^"/^f"°f  "g^'^-"!  notes  4  through  12";  and  subdivision 
hv  {n«!f^   *f  "f«^ign««d.  is  modified  by  striking  "subdivision  (B)(1)"  and 
by  Inserting  in  lieu  thereof  "subdivision  (c)(li)(A)".  ^   ^^^^     ana 

3  (a)  Subdivision  (c)(ll)  of  general  note  3  is  redesignated  as  general  note 
L'm/'"  «-i-^J-g  provisions  are  redesignated  as  subdf^Iisions  (!)  (b  .(c) 
and  (d),  respectively,  of  such  note  4.  v  -'.  vo;.  ^c;, 

(b)  Subdivision  (a)  of  such  note  4.  as  redesignated  in  the  preceding 
paragraph,  is  modified  by  striking  "Mexico"  from  thfenumeration  J""^''^« 
independent  beneficiary  developing  countries. 

.  .,,/*'\^'*v?^''^*^°"  ^^^  °^  *"^^  "^'^^  ^'  *s  redesignated,  is  modified  by 
-  in.  f  ^"^fr^^^°"  (c)(il)(C)-  and  by  inserting  ?n  liei  thereof  ^ 
"subdivision  (c)".  * 

.  .1,/*^^^'*^?^"'^^^°''  ^""^  °^  ^"""^  "°*^^  ^'  *^  redesignated,  is  modified  by 
striking  subdivision  (c)(il)(A)"  and  by  inserting  L   liei  thereof      ^ 

subdivision  (a)":  and  by  striking  at  each  occurrence  "subdivision  (c)(ll)(D)- 
and  by  Inserting  in  lieu  thereof  "subdivision  (d)". 
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(d)(1)  Subdivision  (d)  of  such  note  4,  as  redesignated,  is  modified  by 
striking  out  "subdivision  (c)(v)(C)"  and  by  inserting  in  lieu  thereof 
"subdivision  (c)". 

(2)  Subdivision  (d)  of  such  note  4  is   further  modified  as  follows: 

(i)  by  deleting  the  following  HTS  provisions  and  country  set  forth 
therewith  from  the  enumerated  subheadings  for  which  designated  beneficiary 
countries  are  excluded  from  benefits  of  the  Generalized  System  of  Preferences: 


0702 

.00.60 

Mexico 

3920.71.00 

Mexico 

8507 

.30.00 

Mexico 

0703 

.20.00 

Mexico 

3926.90.87 

Mexico 

8509 

.90.20 

Mexico 

0704 

.10.40 

Mexico 

4804.31.60 

Mexico 

8512 

.40.40 

Mexico 

0704 

.10.60 

Mexico 

4818.50.00 

Mexico 

8512 

.90.20 

Mexico 

0704 

.20.00 

Mexico 

4820.90.00 

Mexico 

8516 

.10.00 

Mexico 

0705 

.11.40' 

Mexico 

6210.10.20 

Mexico 

8516 

.80.80 

Mexico 

0705 

.19.40 

Mexico 

6307.90.60 

Mexico 

8522 

.10.00 

Mexico 

0707 

.00.20 

Mexico 

6810.11.00 

Mexico 

8523 

.11.00 

Mexico 

0707 

00.40 

Mexico 

6905.10.00 

Mexico 

8535 

.40.00 

Mexico 

0708 

10.40 

Mexico 

7008.00.00 

Mexico 

8536 

.50.00 

Mexico 

0709 

30.20 

Mexico 

7202.11.10 

Mexico 

8536 

.61.00 

Mexico 

0709 

30.40 

Mexico 

7202.19.50 

Mexico 

8539 

.90.00 

Mexico 

0709 

60.00 

Mexico 

7314.19.00 

Mexico 

8541 

.40.80 

Mexico 

0709 

90.05 

Mexico 

7320.10.30 

Mexico 

8543 

.80.90 

Mexico 

0709 

90.20 

Mexico 

7321.11.30 

Mexico 

8544 

51.80 

Mexico 

0804 

50.60 

Mexico 

7322.90.00 

Mexico 

8548 

00.00 

Mexico 

0807 

10.20 

Mexico 

7323.94.00 

Mexico 

8708 

21.00 

Mexico 

0807 

10.70 

Mexico 

7401.10.00 

Mexico 

8708 

29.00 

Mexico 

0807 

20.00 

Mexico 

8407.34.20 

Mexico 

8713 

10.00 

Mexico 

0810 

10.40 

Mexico 

8415.82.00 

Mexico 

8716 

39.00 

Mexico 

0810 

90.40 

Mexico 

8415.90.00 

Mexico 

9006 

99.00 

Mexico 

0811 

10.00 

Mexico 

8422.90.05 

Mexico 

9022 

29.40 

Mexico 

1901 

90.90 

Mexico 

8424.20.10 

Mexico 

9026 

80.60 

Mexico 

1905 

90.90 

Mexico 

8428.90.00 

Mexico  ^ 

,  9032 

89.60 

Mexico 

2001 

90.39 

Mexico 

8431.42.00 

Mexico 

9401 

20.00 

Mexico 

2005 

90.55 

Mexico 

8471.99.34 

Mexico 

9403 

90.60 

Mexico 

2202 

10.00 

Mexico 

8481.80.90 

Mexico 

9405 

91.30 

Mexico 

2203 

00.00 

Mexico 

8501.40.40 

Mexico 

9613 

80.20 

Mexico 

3902 

10.00 

Mexico 

8501.40.60 

Mexico 

3917 

33.00 

Mexico 

850^.40.00 

Mexico 

(ii)  by  deleting  "Mexico"  from  the  enumeration  of  beneficiary 
countries  set  forth  opposite  each  of  the  following  HTS  provisions  in  such 
enumeration: 


2603.00.00 
2905.31.00 
2915.24.00 
2915.39.50 
2917.35.00 


2918.90.30 
2933.90.87 
2937.92.10 
3203.00.50 
3207.40.10 


3402.20.10 
3402.90.10 
6910.10.00 
7402.00.00 


8409.91.91 
8419.19.00 
8527.21.10 
9018.90.80 
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5  ^IL     '"**^^f  ^1°*^  <*^>(J">  °f  g^'^"*!  note  3  is  redesignated  as  general  note 
5  and  its  existing  provisions  are  redesignated  as  subdivisions  (a)   raWn 

note"!'  ^'^^'"^'  ^'^^'"^'  ^'^'  ^^^^'^'  ^  <'^^">'  "4ectiU;!'of  sich' 

(b)  Subdivisions  (a)(i)  and  (a)(ii)  of  note  5.  as  redesignated  in  the 
preceding  paragraph,  are  each  modified  by  striking  "subdivision  (c)(vii)  of 
this  note-  and  by  inserting  in  lieu  thereof  "general  note  12"  at  each 
occurrence . 

5  Subdivision  (c)(iv)  of  general  note  3  is  redesignated  as  general  note  6. 
the  word  -Authority-  is  deleted  from  such  note,  and  the  word  "AdministratioA- 
is  inserted  in  lieu  thereof. 

6  (a)   Subdivision  (c)<v)  of  general  note  3  is  redesignated  as  general  note 
/,  and  its  existing  provisions  are  redesignated  as  subdivisions  (a)   fbWi^ 

b   i)(A).  (b)(i)(B).  (b)(ii).  (b)(ii)(A)Mb)(ii)(B).  (b)(iiU   (b5(iUKi)  • 
(b)(iii)(B).  (b)(iv).  (b)(v).  (b)(v)(A).  (b)(v  (B   (b)(v  C)   (c)   (d) 

d)(i)   (d)(ii).  (d)(iii).  (d)(iii)(A).  (d)aii)\i  /(i  (ill  (C)^:^[d)%i)(D)^ 
(e),  and  (f).  respectively,  of  such  note  7.  '^  /•  v  m^mu;. 

(b)  Subdivision  (b)(i)  of  such  note  7.  as  redesignated  in  the  preceding 
paragraph,  is  modified  by  striking  "subdivisions  (c)(v)(D)  or  (c)(v)(E)-  and 
by  inserting  in  lieu  thereof  "subdivisions  (d)  or  (e)"        ^^^^Mn;  and 

(c)  Subdivision  (b)(i)(B)  of  such  note  7,  as  redesignated,  is  modified 
by  redesignating  clauses  "(A)"  and  -(B)-  in  the  first  two  lines  as  -(I)-  and 

(II)  .  respectively;  by  striking  -(II)(B)"  at  each  occurrence  and  by 
inserting  in  lieu  thereof  "(II)-;  and  by  striking  -subdivision  (c)(v)  of-. 

,^r^wi'*^^'^l^^^^^°''  l^U^V   °^   ^"''^  '^^'^^  ^'   *^  "designated,  is  modified  by 
striking  -subdivision  (c)(v)  of-;  and  subdivision  (b)(iii)  of  such  note  7  as 
redesignated,  is  modified  by  striking  -subdivision  (c)(v)(B)"  and  by  inserting 
in  lieu  thereof  "subdivision  (b)-.  v  / v  ^ v  y   «na  oy  inserting 


by 


.   ,^<®>  Subdivision  (b)(iv)  of  such  note  7.  as  redesignated,  is  modified 

^  in.  f  .    fiwfw"  (c)(v) (B)(1) (ID-  and  by  inserting  in  lieu  thereof 
-subdivision  (b)(i)(B)-. 

.  .u/^\?'*w^w^^°''  ^""^  °^  ^"^""^   "°^®  ^'  *^  redesignated,  is  modified  by 
striking  -(c)(v)(E)-.  -(c)(v)(D)-,  -(c)(v)(B)-,  -(c)(v)(A)-   -(c)(v)(D)- 

i'r^^V^Vrl^/^V.iV^^^''   '^"^  "«^)(-)(A)-  and  b;  inserting^A  1  ^i^ thereof 
-(e)-.  -(d)-.  -(b)-.  -(a)-,  -(d)-.  -(e)-.  -(b)-.  and  "(a)",  respectively. 

(g)  Subdivision  (d)  of  such  note  7.  as  redesignated,  is  modified  by 
striking  "subdivision  (c)(v)  of";  and  subdivision  (d)(iii)  of  such  note  7.  as 
?n  t^^^K   •  i%"'*vif^?**  ^^  striking  "subdivision  (c)(v)(F)"  and  by  inserting 
in  lieu  thereof  "subdivision  (f)".  and  by  striking  out  "subdivision  (c) (v) 
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7  (a) .   Subdivision  (c) (vi)  of  general  note  3  is  redesignated  as  general  note 

8,  and  its  existing  provisions  are  redesignated  as  siibdivisions  (a),  (b) . 
(b)(i),  (b)(ii).  (b)(iii),  (b)(iii)(A).  (b)(iii)(B).  (c),  (c)(i).  (c)(ii), 
(d).  (d)(i).  (d)(ii),  and  (e) ,  respectively,  of  such  note  8. 

(b)  Subdivision  (a)  of  such  note  8,  as  redesignated  in  the  preceding 
paragraph,  is  modified  by  striking  "subdivision  (c)(vi)B)"  and  by  inserting  in 
lieu  thereof  "subdivision  (b)". 

(c)  Subdivisions  (b) ,  (d) ,  and  (e)  of  such  note  8,  as  redesignated,  are 
modified  by  striking  at  each  occurrence  "subdivision  (c)(vi)  of";  subdivision 
(b)  is  further  modified  by  striking  "subdivision  (c)(vi)(B) (3)"  and  by 
inserting  in  lieu  thereof  "subdivision  (b)(iii)";  and  subdivision  (d)  is 
further  modified  by  redesignating  clauses  "(I)"  and  "(II)"  as  "(A)"  and  "(B)", 
respectively. 

(d)  Subdivision  (c)  of  such  note  8,  as  redesignated,  is  modified  by 
striking  "subdivision  (c)(vi) (B)(1)"  and  by  inserting  in  lieu  thereof 
"subdivision  (b)(i)". 

8  (a).   Subdivision  (c)(vii)  of  general  note  3  is  redesignated  as  general  note 

9,  and  its  existing  provisions  are  redesignated  as  (a),  (b) ,  (b)(i),  (b)(ii), 
(b)(ii)(A),  (b)(ii)(B),  (c),  (c)(i).  (c)(ii),  (c)(iii),  (d).  (e),  (f),  (g), 
(g)(i).  (g)(ii).  (h).  (h)(i),  (h)(ii),  (i),  (j),  (k),  (1),  (l)(i).  (l)(ii). 
(l)(iii),  (l)(iv),  (l)(v),  (l)(vi).  (l)(vii),  (l)(viii),  (l)(ix).  (m),  (m)(i), 
(m)(ii).  (m)(ii)(A),  (m)(ii)(B),  (m)(ii)(C).  (m)(ii)(D),  (n) ,  (n)(i), 
(n)(i)(A).  (n)(i)(B),  (n)(i)(C),  (n)(i)(D),  (n)(ii),  (o),  (o)(i),  (o)(ii), 
(o)(iii),  (o)(iv).  (o)(v),  (o)(vi),  (o)(vi)(A),  (o)(vi)(B),  (o)(vi)(C), 
(o)(vi)(D),  (o)(vi)(E).  (o)(vi)(F),  (o)(vi)(G),  (p) ,  (q) ,  (q)(i).  (q)(ii), 
(q)(ii)(A),  (q)(ii)(B),  (q)(ii)(C),  and  (r) .   Such  subdivision  (r) ,  as 
redesignated,  is  modified  by  striking  out  all  designations  in  parentheses 
preceding  underscored  references  to  sections  and  chapters,  and  by  replacing 
all  subordinate  alphabetical  designations  in  parentheses  with  sequential 
Arabic  numerals  without  parentheses,  niunberetl  separately  for  the  rules  of  each 
section  of  the  HTS. 

(b)  Subdivision  (a)  of  such  note  9,  as  redesignated  in  the  preceding 
paragraph,  is  modified  by  striking  "(c) (vii) (B)"  and  by  inserting  in  lieu 
thereof  "(b)". 

(c)  Subdivisions  (b) ,  (c)(iii),  (k) ,  (p),  and  (q)  of  such  note  9,  as 
redesignated,  are  modified  by  striking  at  each  occurrence  "subdivision 
(c)(vii)  of". 

(d)  Subdivisions  (b)(ii)(A)  and  (b)(ii)(B)  of  such  note  9,  as 
redesignated,  are  each  modified  by  striking  "subdivision  (c)(vii)(R)"  and  by 
inserting  in  lieu  thereof  "subdivision  (r)";  and  subdivision  (b)(ll)(B)  is 
further  modified  by  striking  "subdivisions  (c)(vii)(F),  (G) ,  (H) ,  (I),  (J)  and 
(R)"  and  by  inserting  in  lieu  thereof  "subdivisions  (f ) ,  (g) ,  (h) ,  (i),  (j) 
and  (r)". 
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and  (d)".  ^  inserting  in  lieu  thereof  "(b),  (c) 

.odlflifbyttSlir,^) ivUK^^i  :LT',"°"  V   "  "^'^Snatea,  .re  each 
J  iKing  lCHvli)(R)  and  by  inserting  In  lieu  thereof  "(r)-. 

strlklig'.t^^vUHC^'aid'bv'r'  l-T   'i  "?  "-^^Ig-ted.  is  edified  by 
(h)(ll)*of  ,uch"o  e^  as  r^de"^  ^5  '?  ''Zfr^J   "<«'■■  ""  ="bdl^l»Ion 
and  by  Inserting  1„  U;u  thereof  ?^r'    ■■°'"""'  ""  '"'""«  "(c)(vll)(E). 

s^^i^^^;^^,^  :nATi-:rt!;gV!?"r::-f  i^hu^jf-  -^    ' 

striking'. (c)(iuHB?."L1,T*'  "m'  'i  "  """'S-ted,  is  modified  by 

(l)(v)  If   iuch  no  *  ,  :"  redesig^ted*  s  tlllfTn'"  "'V.''    -""-^^l™ 

(4).  and  by  insert'ing'in  iHu  tL^reof  ;suLms"f  (Jlr"^^^"?^:''^''";*"^^ 
subdivision  (l)(ix)  of  such  note  9  ^c  "°°iyision  (i)(iv)  of  this  note";  and 

-subparagraphs  1)' to  (s"  and  by  insertinrif  H   Vk'  """^'^''^  ""^   ^'^^^^"« 
(l)(i)  to  (viii)".     V  ^   ana  oy  inserting  in  lieu  thereof  "subdivisions 

modifiii^rstrIkinr-(c)!vUKi)^nd  (R?-  "T.''/^  -<iesignated,  are  each 
"(h)  and  (r)-;  and  fubdivilion  ?m)mUA        I   inserting  in  lieu  thereof 
striking  "subparagraph  m-  and  k!S^^^  as  redesignated,  is  modified  by 
(m)(i)  If   this  noSv  ^  inserting  in  lieu  thereof  "subdivision"^ 

strikinr-UHvIi)  W  '(N)1nnR."°'%'K  'f  "^-^^-^«<*.  ^^  modified  by 
and  (r)-.    ^^''''^^"^'  ^^>  ^"^  <R>"  ^^d  by  inserting  in  lieu  thereof  "(h).  (n) 

-odlfieS'brstrlkln/-r"?"  "/k  =f«-i»l°"  W.   «  redesignated,  is 

section  xJ^ns"bdr5is::'r)1sLdl?rd"s'  '"  Ji?"  *""f^-:   ~le  17  to 
inserting  in  lieu  th«eof  -U  l^^t..l  "'"=1"8  "<■»)   «nd  (oo)-  and  by 

of-;   rule*  18  to  sectio"  XI  i'n  s^'d  v  ^^(r^  is^iod^- "dt'""'^^°"  <^'<'"> 
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sectlon  XVIII  In  subdivision  (r)  are  each  modified  by  striking  "(bb)' 
inserting  in  lieu  thereof  "2";  and 


and  by 


(o)  General  note  9,  as  redesignated,  is  suspended  as  of  the  close  of 
December, 31,  1993,  tinless  the  date  of  entry  into  force  of  the  NAFTA  under  this 
proclamation  with  respect  to  Canada  is  after  January  1,  1994,  under  the  terms 
of  recitals  (8}(b)  and  (c)  of  this  proclamation;  such  suspension  shall 
continue  in  effect  unless  otherwise  proclaimed  by  the  President  for  the  period 
of  suspension  of  the  United  States-Canada  Free-Trade  Agreement;  and  for  the 
period  of  such  suspension,  only  the  following  provision  shall  appear  in  the 
HTS  "9.   United  States -Canada  Free-Trade  Agreement.   (Suspended;  see  general 
note  12.)",  and  the  subdivisions  and  text  of  such  note  shall  not  be  included 
in  the  HTS. 

9  (a).   Subdivision  (c)(viii)  of  general  note  3  is  redesignated  as  general 
note  10,  and  its  existing  provisions  are  redesignated  as  subdivisions  (a), 
(b),  (b)(i),  (b)(ii),  (c),  (d).  (d)(i),  (d)(ii),  (d)(iii),  (d)(iv),  (d)(v). 
(e)(i),  (e)(i)(A).  (e)(i)(B),  (e)(ii),  (f).  (f)(i),  (f)(ii).  and  (g), 
respectively,  of  such  note  10. 

(b)  Subdivision  (b)  of  such  note  10,  as  redesignated  in  the  preceding 
paragraph,  is  modified  by  striking  "subparagraphs  (D)  and  (E)  of  this 
paragraph"  and  by  inserting  in  lieu  thereof  "subdivisions  (d)  and  (e)  of  this 
note",  by  striking  out  "subparagraph  (D)  of  this  paragraph"  and  by  inserting 
in  lieu  thereof  "subdivision  (d)  of  this  note",  and  by  striking  "subparagraph 
(B)(2) (II)  above"  and  by  inserting  in  lieu  thereof  "subdivision  (b)(ii)(B)  of 
this  note";  and  subdivision  (b)(ii)  of  such  note  10,  as  redesignated,  is 
modified  by  redesignating  clauses  "(I)"  and  "(II)"  as  "(A)"  and  "(B)", 
respectively. 

(c)  Subdivision  (d)  of  such  note  10,  as  redesignated,  is  modified  by 
striking  "subparagraph  (B)  of  this  paragraph"  and  by  inserting  in  lieu  thereof 
"subdivision  (b)  of  this  note";  and  subdivision  (d)(i),  as  redesignated,  is 
modified  by  striking  "(C)"  and  by  inserting  in  lieu  thereof  "(c)". 

(d)  Subdivision  (e)(i)  and  (ii)  of  such  note  10,  as  redesignated,  are 
each  modified  by  striking  "subparagraph  (B)  of  this  paragraph"  and  by 
inserting  in  lieu  thereof  "subdivision  (b)  of  this  note". 

(e)  Subdivision  (f)  of  stxch  note  10,  as  redesignated,  is  modified  by 
striking  "subparagraph  (E)  of  this  paragraph"  and  by  inserting  in  lieu  thereof 
"subdivision  (e)  of  this  note";  and  subdivision  (f)(ii),  as  redesignated,  is 
modified  by  striking  "subparagraph  (D)  of  this  paragraph"  and  by  inserting  in 
lieu  thereof  "subdivision  (d)  of  this  note". 

(f)  Svibdivision  (g)  of  such  note  10,  as  redesignated,  is  modified  by 
striking  "subparagraphs  (D)  or  (E)  of  this  paragraph"  and  by  inserting  in  lieu 
thereof  "subdivisions  (d)  or  (e)  of  this  note". 

10  (a).   Subdivision  (c)(ix)  of  general  note  3  is  redesignated  as  general  note 
11,  and  its  existing  provisions  are  redesignated  as  subdivisions  (a),  (b)(i). 


Federal  Register  /  Vol.  58.  No.  242  /  Monday.  December  20.  1993  /  Presidential  Documents 


66877 


Annex  I  (con.) 
-7- 

(d)(vii).  (d)(viii),  and  (e).  respectively,  of  such  note  11.       ^<»Hvl) , 

erlnh  '^^'''''H?i?^^K^  ^'^  °^  '"^^  "°""  ^^'   ^^   "designated  in  the  preceding 
f:?^K  '!.r?  5^?_^^  f!'^^^^"^  -(c)(ix)(D)  or  (c)(ix)(E)"  and  by  inserting 


para 
in  lieu 


thereof  "(d)  or  (e) 


(c)  Subdivision  (b)(i)(B)  of  such  note  11.  as  redesignated  is  modified 
by  redesignating  clauses  "(A)"  and  "(B)"  as  "(1)"  and  "(2)rres;ectively  by 

-(B  mJ-'^rbv  TTr^t   'Ll'^^^^'   ^"^  ^y  ^--^^"«  ^"  li-  thereof  '•  ' 
thereof  ^tMs  note"''*^'""  "subdivision  (c)(ix)-  and  by  inserting  in  lieu 

striki:;:^!ubdi:L\^°„"  '^'J.ll^]   :,^-^^  --  '''   -  -<iesignated.  is  modified  by 

(e)  Subdivision  (b)(iii)  of  such  note  11,  as  redesignated  is  modified^ 
by  striking  "(c)(ix)(B)"  and  by  inserting  in  lieu  thereof'^'b)- i  and  by 
redesignating  the  clauses  in  the  final  sentence  as  "(1)-  and  "(l)' 
respectively.  ^  ^    '    ' 

c^.^l,/^^^'^?J''w^?''  ^""^  °^  ^"''*'  ''^^^  ^^'  ^s  redesignated,  is  modified  by 
"(cUixfrl  -^^  H^,^'\"'  "(^M^'^X^)"-  "(c)(ix)(D)".  "(c)(ix  (B)-  and      "^ 
(c)(ix)(A)"  and  by  inserting  in  lieu  thereof  "(b)-   "(a)"   "M^"   "rhv 
"  respectively.  '   ^  -^  '  ^   ' 


(a)' 


and 


striVfl!  "  k1  •^  "     °^  ^"""^   '^"^^  ^^'   ^^   "designated,  is  modified  by 
striking-subdivision  (c)(ix)  of-;  and  subdivision  (d)(vi).  as  redesignated 
IS  modified  by  striking  -(c)(ix)(E)-  and  by  inserting  in  lieu  thereof^(e)- ' 


11, 


The  following  new  general  note  12  is  inserted  in  appropriate  sequence 
"12.-   North  American  Frpe  Trade  Agreement 

(a)  Goods  originating  in  the  territory  of  a  party  to  the  North 
American  Free  Trade  Agreement  (NAFTA)  are  subject  to  duty  as 
provided  herein.   For  the  purposes  of  this  note-- 


(i) 


Goods  that  originate  in  the  territory  of  a  NAFTA  party  under 
the  terms  of  subdivision  (b)  of  this  note,  that  qualify  to 
be  marked  as  goods  of  Canada  under  the  terms  of  the  marking 
rules  set  forth  In  regulations  issued  by  the  Secretary  of 
the  Treasury  (without  regard  to  whether  the  goods  are 
marked) ,  and  that  are  provided  for  in  a  subheading  for  which 
a  rate  of  duty  appears  in  the  "Special"  subcolumn  of  column 
1  followed  by  the  symbol  "CA"  in  parentheses,  are  eligible 
for  such  duty  rate,  in  accordance  with  section  201  of  the 
North  American  Free  Trade  Agreement  Implementation  Act  '' 
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(li)  Goods  that  originate  in  the  territory  of  a  NAFTA  party  under 
the  terms  of  subdivision  (b)  of  this  note,  that  qualify  to 
be  marked  as  goods  of  Mexico  under  the  terms  of  the  marking 
rules  set  forth  in  regulations  issued  by  the  Secretary  of 
the  Treasury  (without  regard  to  whether  the  goods  are 
marked) ,  and  that  are  provided  for  in  a  subheading  for  which 
a  rate  of  duty  appears  in  the  "Special"  subcolumn  of  column 
1  followed  by  the  symbol  "MX"  in  parentheses,  are  eligible 
for  such  duty  rate,  in  accordance  with  section  201  of  the 
North  American  Free  Trade  Agreement  Implementation  Act. 

(b)  For  the  purposes  of  this  note,  goods  imported  into  the  customs 
territory  of  the  United  States  are  eligible  for  the  tariff  and 
customs  treatment  set  forth  in  the  tariff  schedule  as  "goods 
originating  in  the  territory  of  a  NAFTA  party"  only  if-- 

(i)  they  are  goods  wholly  obtained  or  produced  entirely  in  the 
territory  of  Canada,  Mexico  and/or  the  United  States;  or 

(ii)  they  have  been  transformed  in  the  territory  of  Canada, 
Mexico  and/or  the  United  States  so  that-- 

(A)  except  as  provided  in  subdivision  (f)  of  this  note,  each 
of  the  non- originating  materials  used  in  the  production 
of  such  goods  undergoes  a  change  in  tariff 
classification  provided  in  subdivisions  (r),  (s)  and  (t) 
of  this  note  or  the  rules  set  forth  therein,  or 

(B)  the  goods  otherwise  satisfy  the  applicable  requirements 
of  subdivisions  (r) ,  (s)  and  (t)  where  no  change  in 
tariff  classification  is  required,  and  the  goods  satisfy 
all  other  applicable  requirements  of  this  note;  or 

(iii)  they  are  goods  produced  entirely  in  the  territory  of  Canada, 
Mexico  and/or  the  United  States  exclusively  from  originating 
materials;  or 

(iv)  they  are  produced  entirely  in  the  territory  of  Canada, 

Mexico  and/or  the  United  States  but  one  or  more  of  the  non- 
originating  Materials  provided  for  in  the  tariff  schedule  as 
"parts"  and  used  in  the  production  of  such  goods  does  not 
undergo  a  change  in  tariff  classification  because- - 

(A)  the  goods  were  imported  into  the  territory  of  Canada, 
Mexico  and/or  the  United  States  in  unassembled  or 
disassembled  form  but  were  classified  as  assembled  goods 
pursuant  to  general  rule  of  interpretation  2(a),  or 

(B)  the  tariff  heading  for  such  goods  provides  for  and 
specifically  describes  both  the  goods  and  their  parts 
and  is  not  further  divided  into  subheadings,  or  the 
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subheading  for  such  goods  provides  for  and  specifically 
describes  both  the  goods  and  their  parts, 

provided  that  such  goods  are  not  provided  for  in  chapters  61 
through  63,  inclusive,  of  Ihe  tariff  schedule,  and  provided 
further  that  the  regional  value  content  of  such  goods 
determined  in  accordance  with  subdivision  (c)  of  this  note 
is  not  less  than  60  percent  where  the  transaction  value 
method  is  used,  or  is  not  less  than  50  percent  where  the  net 
cost  method  is  used,  and  such  goods  satisfy  all  other 
applicable  requirements  of  this  note.   For  purposes  of  this 
note,  the  term  "material"  means  a  good  that  is  used  in  the 
production  of  another  good  and  includes  a  part  or  an 
ingredient , 

<<^)  Regional  value  content.   Except  as  provided  in  subdivision 

(c)(iy)  of  this  note,  the  regional  value  content  of  a  good  shall 
be  calculated,  at  the  choice  of  the  exporter  or  producer  of  suoh 
good  on  the  basis  of  either  the  transaction  value  method  set 
out  in  subdivision  (c)(i)  or  the  net  cost  method  set  out  in 
subdivision  (c)(ii). 

^^^  Transaction  value  method.   The  regional  value  content  of  a 
good  may  be  calculated  on  the  basis  of  the  following 
transaction  value  method: 


RVC 


TV  -  VNM 


TV 


X  100 


where  RVC  is  the  regional  value  content,  expressed  as  a 
percentage;  TV  is  the  transaction  value  of  the  good  adjusted 
to  a  F.O.B.  basis;  and  VNM  is  the  value  of  non- originating 
materials  used  by  the  producer  in  the  production  of  the 
good. 

(ii)  Net  cost  metrhod.   The  regional  value  content  of  a  good  may 
be  calculated  on  the  basis  of  the  following  net  cost  method: 


RVC 


NC  -  VNM 


NC 


X  100 


where  RVC  is  the  regional  value  content,  expressed  as  a 
percentage;  NC  is  the  net  cost  of  the  good;  and  VNM  is  the 
value  of  non- originating  materials  used  by  the  producer  in 
the  production  of  the  good. 

(iii)  Except  as  provided  in  subdivisions  (d)(i)  and  (d) (ii) (A) (2) 
of  this  note,  the  value  of  non-originating  materials  used  by 
the  producer  in  the  production  of  a  good  shall  not,  for 
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purposes  of  calculating  the  regional  value  content  of  the 
good  under  subdivision  (c)(i)  or  (c)(ii)  of  this  note, 
include  the  value  of  non- originating  materials  used  to 
produce  originating  materials  that  are  subsequently  used  in 
the  production  of  such  good. 

(iv)  The  regional  value  content  of  a  good  shall  be  calculated 
solely  on  the  basis  of  the  net  cost  method  set  out  in 
subdivision  (c}(ii)  of  this  note  where- - 

(A)  there  is  no  transaction  value  for  the  good; 

(fi)  the  transaction  value  of  the  good  is  unacceptable  under 
section  402(b)  of  the  Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1401a(b)); 

(C)  the  good  is  sold  by  the  producer  to  a  related  person  and 
the  volume,  by  units  of  quantity,  of  sales  of  identical 
or  similar  goods  to  related  persons  (as  defined  in 
article  415  of  the  NAFTA)  during  the  six-month  period 
immediately  preceding  the  month  in  which  the  good  is 
sold  exceeds  85  percent  of  the  producer's  total  sales  of 
such  goods  during  that  period; 

(D)  the  good  Is-- 

(1)  a  motor  vehicle  provided  for  in  headings  8701  or 
8702,  subheadings  8703.21  through  8703.90, 
inclusive,  or  headings  8704,  8705  or  8706; 

(2)  identified  in  Annex  403.1  or  403.2  to  the  NAFTA  and 
is  for  use  in  a  motor  vehicle  provided  for  in 
headings  8701  or  8702,  subheadings  8703.21  through 
8703.90,  inclusive, 'or  headings  8704,  8705  or  8706; 

(3)  provided  for  in  subheadings  6401.10  through  6406.10, 
inclusive;  or 

(4)  provided  for  in  tariff  item  8469.10.40; 

(E)  the  exporter  or  producer  chooses  to  accumulate  the 
regional  value  content  of  the  good  in  accordance  with 
subdivision  (e)  of  this  note;  or 

(F)  the  good  is  designated  as  an  intermediate  material  under 
subdivision  (c)(viii)  of  this  note  and  is  subject  to  a 
regional  value -content  requirement. 

(v)  If  the  regional  value  content  of  a  good  is  calculated  on  the 
basis  of  the  transaction  value  method  set  out  in  subdivision 
(c)(i)  of  this  note  and  a  NAFTA  party  subsequently  notifies 
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the exporter  or  producer,  during  the  course  of  a 
verification  of  the  origin  of  the  good,  that  the  transaction 
value  of  the  good  or  the  value  of  any  material  used  in  the 
production  of  the  good  must  be  adjusted  or  is  unacceptable 
under  section  402  of  the  Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1401a),  the  exporter  or  producer  may  calculate  the 
regional  value  content  of  the  good  on  the  basis  of  the  net 
cost  method  set  out  in  subdivision  (c)(ii)  of  this  note. 

(vi)  For  purposes  of  calculating  the  net  cost  of  a  good  under 
subdivision  (c)(ii)  of  this  note,  the  producer  of  the  good 
may-- 

(A)  calculate  the  total  cost  incurred  with  respect  to  all 
goods  produced  by  that  producer;  subtract  any  sales 
promotion,  marketing  and  after-sales  service  costs, 
royalties,  shipping  and  packing  costs  and  non-allowable 
interest  costs  that  are  included  in  the  total  cost  of 
all  such  goods ;  and  then  reasonably  allocate  the      "* 
resulting  net  cost  of  those  goods  to  the  good; 

(B)  calculate  the  total  cost  incurred  with  respect  to  all 
goods  produced  by  that  producer;  reasonably  allocate  the 
total  cost  to  the  good;  and  then  subtract  any  sales 
promotion,  marketing  and  after-sales  service  costs, 
royalties,  shipping  and  packing  costs,  and  non- allowable 
interest  costs  that  are  included  in  the  portion  of  the 
total  cost  allocated  to  the  good;  or 

(C)  reasonably  allocate  each  cost  that  forms  part  of  the 
total  cost  incurred  with  respect  to  the  good  so  that  the 
aggregate  of  these  costs  does  not  include  any  sales 
promotion,  marketing  and  after- sales  service  costs, 
royalties,  shipping  and  packing  costs  or  non- allowable 
interest  costs; 

provided  that  the  allocation  of  all  such  costs  is  consistent 
with  the  provisions  regarding  the  reasonable  allocation  of 
costs  set  out  in  regulations  issued  by  the  Secretary  of  the 
Treasury.   The  term  "total  cost"  means  all  product  costs, 
period  costs  and  other  costs  incurred  in  the  territory  of 
Canada,  Mexico  and/or  the  United  States. 

(vii)  Except  as  provided  In  subdivision  (c)(ix)  of  this  note,  the 
value  of  a  material  used  in  the  production  of  a  good 
shall- - 

(A)  be  the  transaction  value  of  the  material  determined  in 
accordance  with  section  402(b)  of  the  Tariff  Act  of 
1930,  as  amended;  or 
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(B)  in  the  event  that  there  is  no  transaction  value  or  the 
transaction  value  of  t:he  material  is  unacceptable  under 
section  402(b)  of  the  Tariff  Act  of  1930,  as  amended,  be 
determined  in  accordance  with  subsections  (c)  through 
(h) ,  incltisive^  of  such  section;  and 

(C)  where  not  included  tinder  subdivision  (A)  or  (B) , 
include-- 

(1)  freight,  insurance,  packing  and  all  other  costs 
incurred  in  transporting  the  material  to  the 
location  of  the  producer; 

(2)  duties,  taxes  and  customs  brokerage  fees  on  the 
material  that  were  paid  in  the  territory  of  Canada, 
Mexico,  and/or  the  United  States;  and 

(3)  the  cost  of  waste  and  spoilage  resulting  from  the 
use  of  the  material  in  the  production  of  the  good, 
less  the  value  of  renewable  scrap  or  by-product. 

(viii)  Except  for  goods  described  in  subdivision  (d)(i)  of  this 
note,  the  producer  of  a  good  may,  for  purposes  of 
calculating  the  regional  value  content  of  the  good, 
designate  any  self -produced  material  (other  than  a 
component,  or  material  thereof,  identified  in  Annex  403.2  to 
the  NAFTA)  used  in  the  production  of  the  good  as  an 
Intermediate  material;  provided  that  if  the  intermediate 
material  is  subject  to  a  regional  value - content  requirement, 
no  other  self -produced  material  that  is  subject  to  a 
regional  value -content  requirement  and  is  used  in  the 
production  of  that  intermediate  material  may  be  designated 
by  the  producer  as  an  intermediate  material. 

(ix)  The  value  of  an  intermediate  material  shall  be-- 

(A)  the  total  cost  incurred  with  respect  to  all  goods 
produced  by  the  producer  of  the  good  that  can  be 
reasonably  allocated  to  that  intermediate  material;  or 

(B)  the  aggregate  of  each  cost  that  is  part  of  the  total 
cost  incurred  with  respect  to  the  intermediate  material 
that  can  be  reasonably  allocated  to  that  intermediate 
material. 

(x)  The  value  of  an  indirect  material  shall  be  based  on  the 
Generally  Accepted  Accounting  Principles  applicable  in  the 
territory  of  Canada,  Mexico,  and/or  the  United  States  in 
which  the  good  is  produced. 
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(xi)  For  purposes  of  this  note,  the  term  "reasonably  allocate" 
means  to  apportion  in  a  manner  appropriate  to  the 
circumstances. 

(d)  Automotive  Goods .  ,• 

(i)  For  purposes  of  calculating  the  regional  value  content  under 
the  net  cost  method  set  out  in  subdivision  (c)(ii)  of  this 
note  for-- 

(A)  a  good  that  is  a  motor  vehicle  provided  for  in  tariff 
items  8702.10.60  or  8702.90.60,  or  subheadings  8703.21 
through  8703.90,  inclusive,  8704.21  or  8704.31;  or 

(B)  a  good,  provided  for  in  the  tariff  items  listed  in  Annex 
403.1,  that  is  subject  to  a  regional  value -content 
requirement  and  is  for  use  as  original  equipment  in  the 
production  of  a  good  provided  for  in  tariff  items 
8702.10.60  or  8702.90.60,  or  subheadings  8703.21  througK" 
8703.90,  inclusive,  8704.21  or  8704.31, 

the  value  of  non-originating  materials  used  by  the  producer 
in  the  production  of  the  good  shall  be  the  sum  of  the  values 
of  non- originating  materials,  determined  in  accordance  with 
subdivision  (c)(vii)  of  this  note  at  the  time  the  non- 
, originating  materials  are  received  by  the  first  person  in 
the  territory  of  Canada,  Mexico  or  the  United  States  who 
takes  title  to  them,  that  are  imported  from  outside  the 
territories  of  Canada,  Mexico  and  the  United  States  under 
.  the  tariff  items  listed  in  Annex  403.1  to  the  NAFTA,  and 
that  are  used  in  the  production  of  the  good  or  that  are  used 
in  the  production  of  any  material  used  in  the  production  of 
the  good. 

(ii)  For  purposes  of  calculating  the  regional  value  content  under 
the  net  cost  method  for  a  good  that  is  a  motor  vehicle 
provided  for  in  heading  8701,  tariff  items  8702.10.30  or 
8702.90.30,  subheadings  8704.10.  8704.22,  8704.23,  8704.32 
or  8704.90,  or  headings  8705  or  8706,  or  for  a  component 
identified  in  Annex  403.2  to  the  NAFTA  for  use  as  original 
equipment  in  the  production  of  the  motor  vehicle,  the  value 
of  non- originating  materials  used  by  the  producer  in  the 
production  of  the  good  shall  be  the  siom  of-- 

(A)  for  each  material  used  by  the  producer  listed  in  Annex 
403.2  to  the  NAFTA,  whether  or  not  produced  by  the 
producer,  at  the  choice  of  the  producer  and  determined 
in  accordance  with  subdivision  (c)  of  this  note, 
either-- 
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(1)  the  value  of  such  material  that  is  non- 
originating,  or  . 

(2)  the  value  of  non- originating  materials  used  in  the 
production  of  such  material;  and 

(B)  the  value  of  any  other  non- originating  material  used  by 
the  producer  that  is  not  listed  in  Annex  403.2  to  the 
NAFTA,  determined  in  accordance  with  subdivision  (c)  of 
this  note. 

(iii)  For  purposes  of  calculating  the  regional  value  content  of  a 
motor  vehicle  identified  in  subdivision  (d)(i)  or  (ii)  of 
this  note,  or  for  any  or  all  goods  provided  for  in  a  tariff 
item  listed  in  Annex  403.1  to  the  NAFTA,  or  a  component  or 
material  identified  in  Annex  403.2  to  the  NAFTA,  the 
producer  may  average  its  calculation  over  its  fiscal  year  in 
accordance  with  section  202(c)(3)  and  (4)  of  the  North 
American  Free  Trade  Agreement  Implementation  Act  of  1993. 

(iv)  Notwithstanding  subdivisions  (r) ,  (s)  and  (t)  of  this  note, 
and  except  as  provided  in  subdivision  (d)(v)  of  this  note, 
the  regional  value-content  requirement  shall  be-- 

(A)  for  a  producer's  fiscal  year  beginning  on  the  day 
closest  to  January  1,  1998  and  thereafter,  56  percent 
under  the  net  cost  method,  and  for  a  producer's  fiscal 
year  beginning  on  the  day  closest  to  January  1,  2002  and 
thereafter,  62.5  percent  under  the  net  cost  method, 
for-- 

(1)  a  good  that  is  a  motor  vehicle  provided  for  in 
tariff  items  8702.10.60  or  8702.90.60;  subheadings 
8703.21  through  8703'. 90,  inclusive;  or  subheadings 
8704.21  or  8704.31,  and 

(2)  a  good  provided  for  in  headings  8407  or  8408  or 
subheading  8708.40,  that  is  for  use  in  a  motor 
vehicle  identified  in  subdivision  (d)(iv) (A)(1) ;  and 

(B)  for  a  producer's  fiscal  year  beginning  on  the  day 
closest  to  January  1,  1998  and  thereafter,  55  percent 
under  the  net  cost  method,  and  for  a  producer's  fiscal 
year  beginning  on  the  day  closest  to  January  1,  2002  and 
thereafter.  60  percent  under  the  net  cost  method, 

for-- 

(1)  a  good  that  is  a  motor  vehicle  provided  for  in 

heading  8701,  tariff  items  8702.10.30  or  8702.90.30, 
subheadings  8704.10,  8704.22,  8704.23,  8704.32  or 
8704.90,  or  headings  8705  or  8706; 
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(2)  a  good  provided  for  in  headings  8407  or  8408  or 
subheading  8708.40  that  is  for  use  in  a  motor 
vehicle  identified  in  subdivision  (d)(iv) (B) (1) ;  and 

(3)  except  for  a  good  identified  in  subdivision 
(d)(iv)(A)(2)  or  provided  for  in  subheadings  8482.10 
through  8482.80,  inclusive,  8483.20  or  8483.30,  a 
good  identified  in  Annex  403.1  to  the  NAFTA  that  is 
subject  to  a  regional  value -content  requirement  and 
that  is  for  use  in  a  motor  vehicle  identified  in 
subdivision  (d) (iv) (A) (1)  or  (d) (iv) (B) (1) . 

(v)  The  regional  value -content  requirement  for  a  motor  vehicle 
identified  in  subdivision  (d)(i)  or  (ii)  shall  be-- 

(A)  50  percent  for  five  years  after  the  date  on  which  the 
first  motor  vehicle  prototype  is  produced  in  a  plant  by 

a  motor  vehicle  assembler,  if--  ^ 

(1)  it  is  a  motor  vehicle  of  a  class,  or  marque,  or, 
except  for  a  motor  vehicle  identified  in  subdivision 
(d)(ii),  size  category  and  underbody,  not  previously 
produced  by  the  motor  vehicle  assembler  in  the 
territory  of  Canada,  Mexico  and/or  the  United 
States; 

(2)  the  plant  consists  of  a  new  building  in  which  the 
motor  vehicle  is  assembled;  and 

(3)  the  plant  contains  substantially  all  new  machinery 
that  is  used  in  the  assembly  of  the  motor  vehicle; 
or 

(B)  50  percent  for  two  years  after  the  date  on  which  the 
first  motor  vehicle  prototype  is  produced  at  a  plant 
following  a  refit,  if  it  is  a  different  motor  vehicle  of 
a  class,  or  marque,  or,  except  for  a  motor  vehicle 
identified  in  subdivision  (d)(ii),  size  category  and 
underbody,  than  was  assembled  by  the  motor  vehicle 
assembler  in  the  plant  before  the  refit. 

(e)  Accumulation. 

(i)  For  purposes  of  determining  whether  a  good  is  an  originating 
good,  the  production  of  the  good  in  the  territory  of  Canada, 
Mexico  and/or  the  United  States  by  one  or  more  producers 
shall,  at  the  choice  of  the  exporter  or  producer  of  the  good 
for  which  preferential  tariff  treatment  is  claimed,  be 
considered  to  have  been  performed  in  the  territory  of  a 
NAFTA  party  by  that  exporter  or  producer,  provided  that-- 
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(A)  all  non- originating  materials  used  in  the  production  of 
the  good  undergo  an  applicable  tariff  classification  set 
out  in  subdivision  (t)  of  this  note. 

(B)  the  good  satisfies  any  applicable  regional  value - 
content  requirement,  entirely  in  the  territory  of  one  or 
more  of  the  NAFTA  parties;  and 

(C)  the  good  satisfies  all  other  applicable  requirements  of 
this  note. 

(ii)  For  purposes  of  subdivision  (c)(viii)  of  this  note,  the 
production  of  a  producer  that  chooses  to  accumulate  its 
production  with  that  of  other  producers  under  subdivision 
(e)(i)  shall  be  considered  to  be  the  production  of  a  single 
producer. 

(f)  De  minimis. 

(I)  Except  as  provided  in  subdivisions  (f)(iii)  through  (vi) , 
inclusive,  a  good  shall  be  considered  to  be  an  originating 
good  if  the  value  of  all  non-originating  materials  used  in 
the  production  of  the  good  that  do  not  undergo  an  applicable 
change  in  tariff  classification  set  out  in  subdivision  (t) 
of  this  note  is  not  more  than  7  percent  of  the  transaction 
value  of  the  good,  adjusted  to  a  F.O.B.  basis,  or,  if  the 
transaction  value  is  unacceptable  under  section  402(b)  of 
the  Tariff  Act  of  1930,  as  amended,  the  value  of  all  such 
non-originating  materials  is  not  more  than  7  percent  of  the 
total  cost  of  the  good,  provided  that-- 

(A)  if  the  good  is  subject  to  a  regional  value -content 
requirement,  the  value  of.  such  non- originating  materials 
shall  be  taken  into  account  in  calculating  the  regional 
value  content  of  the  good;  and 

(B)  the  good  satisfies  all  other  applicable  requirements  of 
this  note. 


v^ 


(ii) 


A  good  that  is  otherwise  subject  to  a  regional  value - 
content  requirement  shall  not  be  required  to  satisfy  such 
requirement  if  the  value  of  all  non- originating  materials 
used  in  the  production  of  the  good  is  not  more  than  7 
percent  of  the  transaction  value  of  the  good,  adjusted  to  a 
F.O.B.  basis,  or,  if  the  transaction  value  of  the  good  is 
unacceptable  under  section  402(b)  of  the  Tariff  Act  of  1930, 
the  value  of  all  non- originating  materials  is  not  more  than 
7  percent  of  the  total  cost  of  the  good,  provided  that  the 
good  satisfies  all  other  applicable  requirements  of  this 
note . 
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(iii)  Subdivision  (f)(i)  of  this  note  does  not  apply  to-- 

(A)  a  non- originating  material  provided  for  in  chapter  4  of 
this  schedule  or  in  taijiff  items  1901.90.31,  1901.90.41 
or  1901.90.81  that  is  used  in  the  production  of  a  good 
provided  for  in  chapter  4; 

(B)  a  non- originating  material  provided  for  in  chapter  4  of 
this  schedule  or  in  tariff  items  1901.90.31,  1901.90.41 
or  1901.90.81  that  is  used  in  the  production  of  a  good 
provided  for  in  the  following  provisions:   tariff  items 
1901.10.10,  1901.20.10.  1901.90.31,  1901.90.41  or 
1901.90.81;  heading  2105;  or  tariff  items  2106.90.05, 
2106.90.13,  2106.90.41,  2106.90.51,  2106.90.61, 
2202.90.10,  2202.90.20  or  2309.90.31; 

(C)  a  non- originating  material  provided  for  in  heading  0805 
or  subheadings  2009.11  through  2009.30,  inclusive,  that- 
is  used  in  the  production  of  a  good  provided  for  in 
subheadings  2009.11  through  2009.30,  inclusive,  or 
tariff  items  2106.90.16,  2106.90.17,  2202.90.30, 
2202.90.35  or  2202.90.36; 

(D)  a  non- originating  material  provided  for  in  chapter  9  of 
this  schedule  that  is  used  in  the  production  of  a  good 
provided  for  in  tariff  item  2101.10.21; 

(E)  a  non- originating  material  provided  for  in  chapter  15  of 
this  schedule  that  is  used  in  the  production  of  a  good 
provided  for  in  headings  1501  through  1508,  inclusive, 
1512,  1514  or  1515; 

(F)  a  non- originating  material  provided  for  in  heading  1701 
that  is  used  in  the  production  of  a  good  provided  for  in 
headings  1701  through  1703,  inclusive; 

(G)  a  non-originating  material  provided  for  in  chapter  17  or 
heading  1805  of  this  schedule  that  is  used  in  the 
production  of  a  good  provided  for  in  subheading  1806.10; 

(H)  a  non- originating  material  provided  for  in  headings  2203 
through  2208,  inclusive,  that  is  used  in  the  production 
of  a  good  provided  for  in  headings  2207  or  2208; 

(I)  a  non- originating  material  used  "in  the  production  of  a 
good  provided  for  in  tariff  item  7321.11.30,  subheadings 
8415.10,  8415.81  through  8415.83.  inclusive,  8418.10 
through  8418.21,  inclusive,  8418.29  through  8418.40, 
inclusive,  8421.12,  8422.11,  8450.11  through  8450.20, 
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Inclusive,  8451.21  through  8451.29,  inclusive,  or  tariff 
items  8479.89.55  or  8516.60.40;  and 

(J)  a  printed  circuit  assembly  that  is  a  non- originating 
material  used  in  the  production  of  a  good  where  the 
applicable  change  in  tariff  classification  for  the  good, 
provided  for  in  subdivisions  (r) ,  (s)  and  (t)  of  this 
note,  places  restrictions  on  the  use  of  such  non- 
originating  material. 

(iv)  Subdivision  (f)(i)  of  this  note  does  not  apply  to  a  non- 
originating  single  Juice  ingredient  provided  for  in  heading 
2009  that  is  used  in  the  production  of  a  good  provided  for 
in  subheading  2009.90  or  tariff  items  2106.90.18  or 
2202.90.37. 

(v)  Subdivision  (f)(i)  of  this  note  does  not  apply  to  a  non- 
originating  material  used  in  the  production  of  a  good 
provided  for  in  chapters  1  through  27,  inclusive,  of  this 
schedule  unless  the  non -originating  material  is  provided  for 
in  a  different  subheading  than  the  good  for  which  origin  is 
being  determined  under  this  note. 

(vi)  A  good  provided  for  in  chapters  50  through  63,  inclusive,  of 
this  schedule  that  does  not  originate  because  certain  fibers 
or  yams  used  in  the  production  of  the  component  of  the  good 
that  determines  the  tariff  classification  of  the  good  do  not 
undergo  an  applicable  change  in  tariff  classification, 
provided  for  in  subdivisions  (r),  (s)  and  (t)  of  this  note, 
shall  nonetheless  be  considered  to  originate  if  the  total 
weight  of  all  such  fibers  or  yams  in  that  component  is  not 
more  than  7  percent  of  the  total  weight  of  that  component. 

(g)  Fungible  goods  and  materials.  For. purposes  of  determining 
whether  a  good  is  an  originating  good- - 

(1)  where  originating  and  non-originating  fungible  materials  are 
used  in  the  production  of  a  good,  the  determination  of 
whether  the  materials  are  originating  need  not  be  made 
through  the  identification  of  any  specific  fungible 
material,  but  may  be  determined  on  the  basis  of  any  of  the 
inventory  management  methods  set  out  in  regulations 
promulgated  by  the  Secretary  of  the  Treasury;  and 

(ii)  whie're  originating  and  non- originating  fungible  goods  are 

commingled  and  exported  in  the  same  form,  the  determination 
may  be  made  on  the  basis  of  any  of  the  inventory  management 
methods  set  out  in  regulations  promulgated  by  the  Secretary 
of  the  Treasury. 
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The  term  "fungible"  means  that  the  particular  materials  or  goods 
are  interchangeable  for  commercial  purposes  and  have  essentially 
identical  properties. 

(b)  Accessories,  spare  parts  and  toolg.   Accessories,  spare  parts  or 
tools  delivered  with  the  good  that  form  part  of  the  good's 
standard  accessories,  spare  parts  or  tools,  shall  be  considered 
as  originating  if  the  good  originates  and  shall  be  disregarded 
in  determining  whether  all  the  non-originating  materials  used  in 
the  production  of  the  good  undergo  the  applicable  change  in 
tariff  classification  set  out  in  subdivision  (t)  of  this  note, 
provided  that-- 

(i)  the  accessories,  spare  parts  or  tools  are  not  invoiced 
separately  from  the  good; 

(ii)  the  quantities  and  value  of  the  accessories,  spare  parts  or 
tools  are  customary  for  the  good;  and 

(iii)  if  the  good  is  subject  to  a  regional  value - content 

requirement,  the  value  of  the  accessories,  spare  parts  or 
tools  shall  be  taken  into  account  as  originating*. or  non- 
originating  materials,  as  the  case  may  be,  in  calculating 
the  regional  value  content  of  the  good. 

(i)  Indirect  materials.   An  indirect  material  shall  be  considered  to 
be  an' originating  material  without  regard  to  where  it  is 
produced.  The  term  "indirect  material"  means  a  good  used  in  the 
production,  testing  or  inspection  of  a  good  but  not  physically 
incorporated  into  the  good,  or  a  good  used  in  the  maintenance  of 
buildings  or  the  operation  of  equipment  associated  with  the 
production  of  a  good,  including  the  following:   fuel  and  energy; 
tools,  dies  and  molds;  spare  parts  and  materials  used  in  the 
maintenance  of  equipment  and  buildings;  lubricants,  greases, 
compounding  materials  and  other  materials  used  in  production  or 
used  to  operate  other  equipment  and  buildings;  gloves,  glasses, 
footwear,  clothing,  safety  equipment  and  supplies;  equipment, 
devices  and  supplies  used  for  testing  or  inspecting  the  goods; 
catalysts  and  solvents;  and  any  other  goods  that  are  not 
incorporated  into  the  good  but  whose  use  in  the  production  of 
the  good  can  reasonably  be  demonstrated  to  be  a  part  of  that 
production. 

(j)  Packaging  materials  and  containers  for  retail  sale.   Packaging 
materials  and  containers  in  which  a  good  is  packaged  for  retail 
sale  shall,  if  classified  with  the  good,  be  disregarded  in 
determining  whether  all  the  non-originating  materials  used  in 
the  production  of  the  good  undergo  the  applicable  change  in 
tariff  classification  set  out  in  subdivision  (t)  of  this  note, 
and,  if  the  good  is  subject  to  a  regional  value -content 
requirement,  the  value  of  such  packaging  materials  and 
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containers  shall  be  taken  into  account  as  originating  or  non- 
originating  materials,  as  the  case  may  be,  in  calculating  the 
regional  value  content  of  the  good. 

<*^>  Pftgt^iPg  materials  and  cental npr«  for  shiprnpr^^    Packing 
materials  and  containers  in  which  the  good  is  packed  for 
shipment  shall  be  disregarded  in  determining  whether- - 

(1)  the  non- originating  materials  used  in  the  production  of  the 
good  undergo  an  applicable  change  in  tariff  classification 
set  out  in  subdivision  (t)  of  this  note;  and 

(ii)  the  good  satisfies  a  regional  value-content  requirement. 

(1)  Tyai^sshlpment-.   A  good  shall  not  be  considered  to  be  an 

originating  good  by  reason  of  having  undergone  production  that 
satisfies  the  requirements  of  this  note  if,  subsequent  to  that 
production,  the  good  undergoes  further  production  or  any  other 
operation  outside  the  territories  of  the  NAFTA  parties,  other 
than  unloading,  reloading  or  any  other  operation  necessary  to 
preserve  it  in  good  condition  or  to  transport  the  good  to  the 
territory  of  Canada,  Mexico  and/or  the  United  States. 

^"^  Npn-qualifyinR  operations.   A  good  shall  not  be  considered  to  be 
an  originating  good  merely  by  reason  of-- 

(i)  mere  dilution  with  water  or  another  substance  that  does  not 
materially  alter  the  characteristics  of  the  good;  or 

(ii)  any  production  or  pricing  practice  with  respect  to  which  it 
may  be  demonstrated,  on  the  basis  of  a  preponderance  of 
evidence,  that  the  object  was  to  circumvent  this  note. 

(n)  As  used  in  subdivision  (b)(i)  of  fhis  note,  the  phrase  "goods 
whoUy  obtained  or  produced  entirely  In  the  tPrrl^n^  »f  r.^... 
Mexico  and/or  the  United  .<;^a^es"  means-. 

(i)  mineral  goods  extracted  in  the  territory  of  one  or  more  of 
the  NAFTA  parties; 

(ii)  vegetable  goods,  as  such  goods  are  defined  in  this  schedule 
harvested  in  the  territory  of  one  or  more  of  the  NAFTA 
parties; 

(iii)  live  animals  bom  and  raised  in  the  territory  of  one  or  more 
of  the  NAFTA  parties; 

(iv)  goods  obtained  from  hunting,  trapping  or  fishing  in  the 
territory  of  one  or  more  of  the  NAFTA  parties; 
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(v)  goods  (fish,  shellfish  and  other  marine  life)  taken  from  the 
sea  by  vessels  registered  or  recorded  with  a  NAFTA  party  and 
flying  its  flag; 

(vi)  goods  produced  on  board  factojry  ships  from  the  goods 

referred  to  in  subdivision  (n) (v)  provided  such  factory 
ships  are  registered  or  recorded  with  that  NAFTA  party  and 
fly  its  flag; 

(vii)  goods  taken  by  a  NAFTA  party  or  a  person  of  a  NAFTA  party 
from  the  seabed  or  beneath  the  seabed  outside  territorial 
waters,  provided  that  a  NAFTA  party  has  rights  to  exploit 
such  seabed; 

(viii)  goods  taken  from  outer  space,  provided  such  goods  are 

obtained  by  a  NAFTA  party  or  a  person  of  a  NAFTA  party  and 
not  processed  outside  the  NAFTA  parties; 

(ix)  waste  and  scrap  derived  from-- 

(A)  production  in  the  territory  of  one  or  more  of  the  NAFTA 
parties,  or 

(B)  used  goods  collected  in  the  territory  of  one  or  more  of 
the  NAFTA  parties,  provided  such  goods  are  fit  only  for 
the  recovery  of  raw  materials;  and 

« 

(x)  goods  produced  in  the  territory  of  one  or  more  of  the  NAFTA 
parties  exclusively  from  goods  referred  to  in  subdivisions 
(n)(i)  through  (ix).  inclusive,  or  from  their  derivatives, 
at  any  stage  of  production. 

(o)  As  used  in  this  note,  the  term  "non-originating  pood"  or  "non- 
oriRinating  material"  means  a  good  or  material  that  does  not 
•  qualify  as  originating  under  this  note. 

(p)  As  used  in  this  note,  the  term  "producer"  means  a  person  who 
grows,  mines,  harvests,  fishes,  traps,  hunts,  manufactures, 
processes  or  assembles  a  good;  and  the  term  "production"  means 
growing,  mining,  harvesting,  fishing,  trapping,  hunting, 
manufacturing,  processing  or  assembling  a  good. 

(q)  For  purposes  of  this  note,  the  term  "territory"  means -- 

(i)  with  respect  t^  Canada,  the  territory  to  which  its  customs 

laws  apply,  including  any  areas  beyond  the  territorial  seas  . 
of  Canada  within  which,  in  accordance  with  international  law 
and  its  domestic  law.  Canada  may  exercise  rights  with 
respect  to  the  seabed  and  subsoil  and  their  natural 
resources; 
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(ii)  with  respect  to  Mexico, 

(A)  the  states  of  the  Federation  and  the  Federal  District, 

(B)  the  islands,  including  the  reefs  and  keys,  in  adjacent 
seas, 

(C)  the  islands  of  Guadalupe  and  Revillagigedo  situated  in 
the  Pacific  Ocean, 

(D)  the  continental  shelf  and  the  submarine  shelf  of  such 
islands,  keys  and  reefs, 

(E)  the  waters  of  the  territorial  seas,  in  accordance  with 
international  law,  and  its  interior  maritime  waters, 

(F)  the  space  located  above  the  national  territory,  in 
accordance  with  international  law,  and 

(G)  any  areas  beyond  the  territorial  seas  of  Mexico  within 
which,  in  accordance  with  international  law,  including 
the  United  Nations  Convention  on  the  Law  of  the  Sea,  and 
its  domestic  law,  Mexico  may  exercise  rights  with 

^  '  respect  to  the  seabed  and  subsoil  and  their  natural 

resources ;  and 

(iii)  with  respect  to  the  United  States, 

(A)  the  customs  territory  of  the  United  States,  as  set  forth 
in  general  note  2  to  this  schedule, 

(B)  the  foreign  trade  zones  located  in  the  United  States  and 
Puerto  Rico,  and 

(C)  any  areas  beyond  the  territorial  seas  of  the  United 
States  within  which,  in  accordance  with  international 
law  and  its  domestic  law,  the  United  States  may  exercise 
rights  with  respect  to  the  seabed  and  subsoil  and  their 
natural  resources. 

(r)  Interpretation  of  Rules  of  Origin.   For  purposes  of  interpreting 
the  rules  of  origin  set  out  in  subdivisions  (r),  (s)  and  (t)  of 
this  note: 

(i)  the  specific  rule,  or  specific  set  of  rules,  that. applies  to 
a  particular  heading,  subheading  or  tariff  item  is  set  out 
immediately  adjacent  to  the  heading,  subheading  or  tariff 
item; 
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(ii)  a  rule  applicable  to  a  tariff  item  shall  take  precedence 

over  a  rule  applicable  to  the  heading  or  subheading  which  is 
parent  to  that  tariff  item; 

(iii)  a  requirement  of  a  change  in ^tariff  classification  applies 
only  to  non- originating  materials; 

(iv)  a  reference  to  weight  in  the  rules  for  goods  of  chapters  1 
through  24,  inclusive,  of  the  tariff  schedule  means  dry 
weight  unless  otherwise  specified  in  the  tariff  schedule; 

(v)  subdivision  (f)  (de  minimis)  does  not  apply  to: 

(A)  certain  non- originating  materials  used  in  the  production 
of  goods  provided  for  in  the  following  provisions  of  the 
tariff  schedule,  inclusive:   chapter  4;  headings  1501 
through  1508.  1512,  1514,  1515,  or  1701  through  1703; 
subheading  1806.10;  tariff  items  1901.10.10,  1901  20  10 
1901.90.31,  1901.90.41  or  1901.90.81;  subheadings 
2009.11  through  2009.30  or  2009.90;  heading  2105;  tariff 
items  2101.10.21,  2106.90.05,  2106.90.13.  2106.90  16 
2106.90.17.  2106.90.18,  2106.90.41.  2106.90.51, 
2106.90.61,  2202.  90.10,  2202.90.20,  2202.90  30 
2202.90.35,  2202.90.36  or  2202.90.37;  headings  2207 
through  2208;  tariff  items  2309.90.31  or  7321.11.30; 
subheadings  8415.10,  8415.81  through  8415.83,  8418.10 

•   through  8418.21,  8418.29  through  8418.40.  8421.12, 
8422.11,  8450.11  through  8450.20,  or  8451.21  through 
8451.29;  or  tariff  items  8479.89.55  or  8516.60.40; 

(B)  a  printed  circuit  assembly  that  is  a  non-originating 
material  used  in  the  production  of  a  good  where  the 
applicable  change  in  tariff  classification  for  the  good 
places  restrictions  on  the  use  of  such  non-originating 
material,  and 

(C)  a  non- originating  material  used  in  the  production  of  a 
good  provided  for  in  chapters  1  through  27,  inclusive, 
unless  the  non- originating  material  is  provided  for  in  a 
different  subheading  than  the  good  for  which  origin  is 
being  determined; 

(vi)   subdivision  (f)(vi)  of  this  note  applies  to  a  good  provided 
for  in  chapters  50  through  63,  inclusive,  of  the  tariff 
schedule ; 

(vii)   for  purposes  of  this  note,  the  term  subheading  refers  to 
tariff  classifications  designated  by  six  digits  or  by  six 
digits  followed  by  two  zeroes  in  this  schedule;  and  the  term 
tariff  item  refers  to  subordinate  tariff  classifications 
designated  by  eight  digits  in  this  schedule; 
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(viii)  for  purposes  of  applying  Che  rules  set  forth  in  subdivision 
(t)  to  goods  of  section  XI  of  the  tariff  schedule,  the  tern 
"wholly"  means  that  the  good  is  made  entirely  or  solely  of 
the  named  material;  and,  for  purposes  of  this  note,  the  tern 
"average  yarn  number"  as  applied  to  woven  fabrics  of  cotton 
or  man-made  fibers  shall  have  the  meaning  provided  in 
section  10  of  annex  300-B  of  the  NAFTA;  and 

(ix)   for  purposes  of  determining  the  origin  of  goods  for  use  in  a 
motor  vehicle  of  chapter  87,  the  provisions  of  subdivision 
(d)  of  this  note  may  apply. 

(s)  Exceptions  to  Change  in  Tariff  Classification  Rules. 

(i)  Agricultural  and  horticultural  goods  grown  in  the  territory 
of  a  NAFTA  party  shall  be  treated  as  originating  in  the 
territory  of  that  party  even  if  grown  from  seed,  bulbs, 
rootstock,  cuttings,  slips  or  other  live  parts  of  plants 
imported  from  a  non-party  to  the  NAFTA,  except  that  goods 
which  are  exported  from  the  territory  of  Mexico  and  are 
provided  for  in-- 

(A)  heading  1202,  if  the  goods  were  not  harvested  in  the 
territory  of  Mexico, 

(B)  subheading  2008.11,  if  any  material  provided  for  in 
heading  1202  used  in  the  production  of  such  goods  was 
not  harvested  in  the  territory  of  Mexico,  or 

(C)  tariff  items  1806.10,42  or  2106,90.12,  if  any  material 
provided  for  in  subheading  1701.99  used  in  the 
production  of  such  goods  is  not  a  qualifying  good, 

shall  be  treated  as  nonori^inating  goods .   The  term 
"qualifying  good"  means  an  originating  good  that  is  an 
agricultural  good,  except  that  in  determining  whether  such 
good  is  an  originating  good,  operations  performed  in  or 
materials  obtained  from  Canada  shall  be  considered  as  if 
they  were  performed  in  or  obtained  from  a  non-party  to  the 
NAFTA, 

(ii)  Fruit,  nut  and  vegetable  preparations  of  chapter  20  that 
have  been  prepared  or  preserved  merely  by  freezing,  by 
packing  (including  canning)  in  water,  brine  or  natural 
juices,  or  by  roasting,  either  dry  or  in  oil  (including 
processing  incidental  to  freezing,  packing,  or  roasting), 
shall  be  treated  as  an  originating  good  only  if  the  fresh 
good  were  wholly  produced  or  obtained  entirely  in  the 
territory  of  one  or  more  of  the  NAFTA  parties. 
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(iii)  A  material,  imported  into  the  territory  of  a  NAFTA  party  for 

use  in  the  production  of  a  good  classified  in  heading  3808, 

.    ~  shall  be  treated  as  a  material  originating  in  the  territory 

of  a  NAFTA  party  if:    .    • 

(A)  such  material  is  eligible,  in  the  territories  of  both 

^         that  party  and  the  party  to  whose  territory  the  good  is 
exported,  for  duty-free  entry  at  the  most -favored- 
nation  rate  of  duty;  or 

(B)  the  good  is  exported  to  the  territory  of  the  United 
States  and  such  material  would,  if  imported  into  the 
territory  of  the  United  States,  be  free  of  duty  under  a 
trade  agreement  that  is  not  subject  to  a  competitive- 
need  limitation. 

(t)  Change  in  Tariff  Classification  Rules, 

Chapter  1,  A  change  to  headings  0101  through  0106  from  any  other 
chapter. 

Chapter  2.  A  change  to  headings  0201  through  0210  from  any  other 
chapter , 

Chapter  3 .   A  change  to  headings  0301  through  0307  from  any  other 
chapter, 

* 

Chapter  4.  A  change  to  headings  0401  through  0410  from  any  other 

chapter,  except  from  tariff  items  1901.90.31,  1901.90.41  or 
1901.90.81. 

Chapter  5 .   A  change  tpo  headings  0501  through  0511  from  any  other 
chapter. 

Chapter  6.  A  change  to  headings  0601  through  0604  from  any  other 
chapter. 

Chapter  7 .   A  change  to  headings  0701  through  0714  from  any  other 
chapter. 

Chapter  8,  A  change  to  headings  0801  through  0814  from  any  other 
chapter. 

Chapter  9 .   A  change  to  headings  0901  through  0910  from  any  other 
chapter. 

Chapter  10.  A  change  to  headings  1001  through  1008  from  any  other 
chapter. 

Chapter  11.  A  change  to  headings  1101  through  1109  from  any  other 
•chapter. 
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Chapter  12.  A  change  to  headings  1201  through  1214  from  any  other 
chapter. 

Chapter  13.  A  change  to  headings  1301  through  1302  from  any  other 
chapter. 

Chapter  14.  A  change  to  headings  1401  through  1404  from  any  other 
chapter. 

Chapter  15. 

1.  A  change  to  headings  1501  through  1518  from  any  other  chapter. 

2.  A  change  to  subheadings  1519.11  through  1519.13  from  any  other 
heading,  except  from  heading  1520. 

3.  A  change  to  subheading  1519.19  from  any  other  subheading. 

4.  A  change  to  subheading  1519.20  from  any  other  heading,  except  from 
heading  1520. 

5.  A  change  to  subheading  1520.10  from  any  other  heading,  except  from 
heading  1519. 

6.  A  change  to  subheading  1520.90  from  any  other  subheading. 

7.  A  change  to  headings  1521  through  1522  from  any  other  chapter. 

Chapter  16.  A  change  to  headings  1601  through  1605  from  any  other 
chapter. 

Chapter  17. 

1.  A  change  to  headings  1701  through  l703  from  any  other  chapter. 

2.  A  change  to  heading  1704  from  any  other  heading. 
Chapter  18. 

1.  A  change  to  headings  1801  through  1805  from  any  other  chapter. 

2.  A  change  to  tariff  items  1806.10.41  or  1806.10.42  from  any  other 
heading. 

3.  A  change  to  subheading  1806.10  from  any  other  heading,  provided  that 
the  non-originating  sugar  of  chapter  17  constitutes  no  more  than  35 
percent  by  weight  of  the  sugar  and  the  non- originating  cocoa  powder 
of  heading  1805  constitutes  no  more  than  35  percent  by  weight  of  the 
cocoa  powder. 
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4.  A  change  to  subheading  1806.20  from  any  other  heading. 

5.  A  change  to  subheading  1806.31  from  any  other  subheading. 

6.  A  change  to  subheading  1806.32  from  any  other  heading. 

7.  A  change  to  subheading  1806.90  from  any  other  subheading. 
Chapter  19. 

1.  A  change  to  tariff  item  1901.10.10  from  any  other  chapter,  except 
from  chapter  4. 

2.  A  change  to  subheading  1901.10  from  any  other  chapter. 

3.  A  change  to  tariff  item  1901.20.10  from  any  other  chapter,  except 
from  chapter  4. 

4.  A  change  to  subheading  1901.20  from  any  other  chapter. 

5.  A  change  to  tariff  items  1901.90.31.  1901.90.41  or  1901.90.81  from 
any  other  chapter,  except  from  chapter  4. 

6.  A  change  to  subheading  1901.90  from  any  other  chapter. 

7.  A  change  to  headings  1902  through  1905  from  any  other  chapter. 
Chapter  20. 

1.  A  change  to  headings  2001  through  2007  from  any  other  chapter. 

2.  A  change  to  tariff  item  2008.11.20  from  any  other  heading,  except 
from  heading  1202. 

3.  A  change  to  subheading  2008.11  from  any  other  chapter. 

4.  A  change  to  subheadings  2008.19  through  2008.99  from  any  other 
chapter. 

5 .  A  change  to  subheadings  2009 . 11  through  2009 . 30  from  any  other 
chapter,  except  from  heading  0805. 

6.  A  change  to  subheadings  2009.40  through  2009.80  from  any  other 
chapter. 

7.  A  change  to  subheading  2009.90  from  any  other  chapter;  or  a  change 
to  subheading  2009.90  from  any  other  subheading  within  chapter  20, 
whether  or  not  there  is  also  a  change  from  any  other  chapter, 
provided  that  a  single  juice  ingredient  or  juice  ingredients  from 
one  non-party  to  the  NAFTA  constitute  in  single  strength  form  no 
more  than  60  percent  by  volume  of  the  good. 


66898   Federal  Register  /  Vol.  58.  No.  242  /  Monday,  December  20.  1993  /  Presidential  Documents 

Annex  I  (con.) 
-28- 


Chaoter  21. 

1.  A  change  to  tariff  Item  2101.10.21  from  any  other  chapter,  provided 
that  the  non-originating  coffee  of  chapter  9  constitutes  no  more 
than  60  percent  by  weight  of  the  good. 

2.  A  change  to  heading  2101  from  any  other  chapter. 

3.  A  change  to  heading  2102  from  any  other  chapter. 

4.  A  change  to  subheading  2103.10  from  any  other  chapter. 

5.  A  change  to  tariff  item  2103.20.20  from  any  other  chapter,  except 
from  subheading  2002.90. 

6.  A  change  to  subheading  2103.20  from  any  other  chapter. 

7.  A  change  to  subheadings  2103.30  through  2103.90  from  any  other 
chapter . 

8.  A  change  to  heading  2104  from  any  other  chapter. 

9.  A  change  to  heading  2105  from  any  other  heading,  except  from  chapter 
4  or  from  tariff  items  1901.90.31,  1901.90.41  or  1901.90.81. 

10.  A  change  to  tariff  items  2106.90.16  or  2106.90.17  from  any  other 
chapter,  except  from  headings  0805  or  2009,  or  tariff  items 
2202.90.30,  2202.90.35  or  2202.90.36. 

11. (A)  A  change  to  tariff  item  2106.90.18  from  any  other  chapter, 
except  from  heading  2009  or  tariff  item  2202.90.37;  or 

(B)  A  change  to  tariff  item  2106.90.18  from  any  other  subheading 
within  chapter  21,  heading  2099  or  tariff  item  2202.90.37, 
whether  or  not  there  is  also  a  change  from  any  other  chapter, 
provided  that  a  single  juice  ingredient,  or  juice  ingredients 
from  one  non-party  to  the  NAFTA,  constitute  in  single  strength 
form  no  more  than  60  percent  by  volume  of  the  good. 

12.  A  change  to  tariff ^Items  2106.90.05,  2106.90.13,  2106.90.41, 
2106.90.51  or  2106.90.61  from  any  other  chapter,  except  from  chapter 
4  or  tariff  items  1901.90.31,  1901.90.41  or  1901.90.81. 

13.  A  change  to  heading  2106  from  any  other  chapter. 
Chapter  22. 

1.  A  change  to  heading  2201  from  any  other  chapter. 

2.  A  change  to  subheading  2202.10  from  any  other  chapter. 
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3.  A  change  to  tariff  items  2202.90.30,  2202.90.35  or  2202.90.36  from 
any  other  chapter,  except  from  headings  0805  or  2009  or  tariff  items 
2106.90.16  or  2106.90.17. 

4.  (A)  A  change  to  tariff  item  2202.9(f. 37  from  any  other  chapter, 

except  from  heading  2009  or  tariff  item  2106.90.18;  or 

(B)  A  change  to  tariff  item  2202.90.37  from  any  other  subheading 
within  chapter  22,  heading  2009  or  tariff  item  2106.90.18, 
whether  or  not  there  is  also  a  change  from  any  other  chapter, 
provided  that  a  single  juice  ingredient,  or  juice  ingredients 
from  one  non-party  to  the  NAFTA,  constitute  in  single  strength 
form  no  more  than  60  percent  by  volume  of  the  good. 

5.  A  change  to  tariff  items  2202.90.10  or  2202.90.20  from  any  other 
chapter,  except  from  chapter  4  or  tariff  items  1901.90.31, 
1901.90.41  or  1901.90.81. 

6.  A  change  to  subheading  2202.90  from  any  other  chapter. 

7.  A  change  to  headings  2203  through  2209  from  any  heading  outside  that 
group . 

Chapter  23. 

1.  A  change  to  headings  2301  through  2308  from  any  other  chapter. 

2.  A  change  to  subheading  2309.10  from  any  other  heading. 

3.  A  change  to  tariff  item  2309.90.31  from  any  other  heading,  except 
from  chapter  4  or  tariff  items  1901.90.31,  1901.90.41  or  1901.90.81. 

4.  A  change  to  subheading  2309.90  from  any  other  heading. 

Chapter  24.  A  change  to  headings  2401  through  2403  from  any  other 
chapter  or  from  tariff  items  2401.10.21  or  2403.91.20; 
provided  that  for  purposes  of  applying  subdivision  (f)  of 
this  note  to  goods  of  heading  2402,  the  limitation  on  the 
'       value  of  all  non- originating  materials  used  in  the 

production  of  such  goods  that  do  not  undergo  an  applicable 
change  in  tariff  classification  shall  be  nine  percent  of  the 
total  cost  of  such  goods. 

Chapter  25.  A  change  to  headings  2501  through  2530  from  any  other 
chapter. 

Chapter  26.  A  change  to  headings  2601  through  2621  from  any  other 
chapter. 


66900  FedanJ  Regbter  /  Vol.  58.  No.  242  /  Monday.  December  20.  1993  /  Presidential  Documents 

Annex  I  (con. ) 
-30- 

Chapter  27. 

1.  A  change  to  headings  2701  through  2703  from  any  other  chapter. 

2.  A  change  to  heading  2704  from  any  other  heading. 

3.  A  change  to  headings  2705  through  2709  from  any  other  chapter. 

4.  A  change  to  headings  2710  through  2715  from  any  heading  outside  that 
group. 

5.  A  change  to  heading  2716  from  any  other  heading. 

Chapter  28. 

l.(A)  A  change  to  subheadings  2801.10  through  2824.90  from  any  other 
chapter,  except  from  chapters  28  through  38;  or 

(B)'  A  change  to  subheadings  2801.10  through  2824.90  from  any  other 
subheading  within  chapters  28  through  38,  including  another 
subheading  within  that  group,  whether  or  not  there  is  also  a 
change  from  any  other  chapter,  provided  there  is  a  regional 
value  content  of  not  less  than: 

^  (1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

2. (A)  A  change  to  subheadings  2825.10  through  2825.60  from  any  other 
chapter,  except  from  chapters  28  through  38;  or 

(B)  A  change  to  subheadings  2825.10  through  2825.60  from  any  other 
subheading  within  chapters  28  through  38,  including  another 
subheading  within  that  group,  \^ether  or  not  there  is  also  a 
change  from  any  other  chapter,  provided  there  is  a  regional 
value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

3.  A  change  to  subheading  2825.70  from  any  other  subheading,  except 
from  subheading  2613.10. 

4. (A)  A  change  to  subheadings  2825.80  through  2825.90  from  any  other 
chapter,  except  from  chapters  28  through  38;  or 

(B)  A  change  to  subheadings  2825.80  through  2825.90  from  any  other 
subheading  within  chapters  28  through  38,  including  another 
subheading  within  that  group,  whether  or  not  there  is  also  a 
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change  from  any  other  chapter,  provided  there  is  a  regional 
value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net?  cost  method  is  used. 

5. (A)  A  change  to  subheadings  2826.11  through  2829.90  from  any  other 
chapter,  except  from  chapters  28  through  38;  or 

(B)  A  change  to  subheadings  2826.11  through  2829.90  from  any  other 
subheading  within  chapters  28  through  38,  including  another 
subheading  within  that  group,  whether  or  not  there  is  also  a 
change  from  any  other  chapter,  provided  there  is  a  regional 
value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

6. (A)  A  change  to  subheadings  2830.10  through  2830.30  from  any  other 
chapter,  except  from  chapters  28  through  38;  or 

-  (B)  A  change  to  subheadings  2830.10  through  2830.30  from  any  other 
subheading  within  chapters  28  through  38 ,  including  another 
subheading  within  that  group,  whether  or  not  there  is  also  a 
« change  from  any  other  chapter,  provided  there  is  a  regional 
value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

7.  A  change  to  subheading  2830.90  from  any  other  subheading,  except 
from  subheading  2613.90. 

8. (A)  A  change  to  subheadings  2831.10  through  2840.30  from  any  other 
.  chapter,  except  from  chapters  28  through  38;  or 

(B)  A  change  to  subheadings  2831.10  through  2840.30  from  any  other 
subheading  within  chapters  28  through  38,  including  another 
subheading  within  that  group,  whether  or  not  there  is  also  a 
change  from  any  other  chapter,  provided  there  is  a  regional 
value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

9. (A)  A  change  to  subheadings  2841.10  through  2841.60  from  any  other 
chapter,  except  from  chapters  28  through  38;  or 
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(B)  A  change  to  subheadings  2841.10  through  2841.60  from  any  other 
subheading  within  chapters  28  through  38,  Including  another 
subheading  within  that  group,  whether  or  not  there  Is  also  a 
change  from  any  other  chapter,  provided  there  Is  a  regional 
value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  Is  used,  or 

(2)  SO  percent  where  the  net  cost  method  Is  used. 

10.  A  change  to  subheading  2841.70  from  any  other  subheading,  except 
from  subheading  2613.10. 

11. (A)  A  change  to  subheadings  2841.80  through  2841.90  from  any  other 
chapter,  except  from  chapters  28  through  38;  or 

(B)  A  change  to  subheadings  2841.80  through  2841.90  from  any  other 
subheading  within  chapters  28  through  38,  Including  another 
subheading  within  that  group,  whether  or  not  there  Is  also  a 
change  from  any  other  chapter,  provided  there  Is  a  regional 
value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  Is  used,  or 

(2)  50  percent  where  the  net  cost  method  Is  used. 

12. (A)  A  change  to  subheadings  2842.10  through  2851.00  from  any  other 
chapter,  except  from  chapters  28  through  38;  or 

(B)  A  change  to  subheadings  2842.10  through  2851.00  from  any  other 
subheading  within  chapters  28  through  38,  Including  another 
subheading  within  that  group,  whether  or  not  there  Is  also  a 
change  from  any  other  chapter,  provided  there  Is  a  regional 
value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  Is  used,  or 

(2)  50  percent  where  the  net  cost  method  Is  used. 

Chapter  29.        "" 

l.(A)  A  change  to  subheadings  2901.10  through  2942.00  from  any  other 
chapter,  except  from  chapters  28  through  38;  or 

(B)  A  change  to  subheadings  2901.10  through  2942.00  from  any  other 
subheading  within  chapters  28  through  38,  Including  another 
subheading  within  that  group,  whether  or  not  there  Is  also  a 
change  from  any  other  chapter,  provided  there  Is  a  regional 
value  content  of  not  less  than: 
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(1)  60  percent  %fhere  the  transaction  value  method  Is  used,  or 

(2)  50  percent  where  the  net  cost  method  Is  xised. 

Chapter  30.  , 

1 . (A)  A  change  to  subheadings  3001 . 10  through  3001 . 90  from  any  other 
heading;  or 

(B)  A  change  to  subheadings  3001.10  through  3001.90  from  any  other 
subheading  within  heading  3001,  whether  or  not  there  is  also  a 
change  frmi  any  other  heading,  provided  there  is  a  regional 
value  content  of  not  less  than: 

(1)  60  percent  %rhere  the  transaction  valxie  method  is  used,  or 

(2)  SO  percent  where  the  net  cost  method  Is  used. 

2 . (A)  A  change  to  subheadings  3002 . 10  through  3002 . 90  from  any  othar 
heading;  or 

(B)  A  change  to  subheadings  3002.10  through  3002.90  from  any  other 
subheading  within  heading  3002,  whether  or  not  there  is  also  a 
change  from  any  other  heading,  provided  there  is  a  regional 
value  content  of  not  less  than: 

tl)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  %fhere  the  net  cost  method  is  tised. 

3 . (A)  A  change  to  subheadings  3003 . 10  through  3003 . 90  from  any  other 
heading;  or 

(B)  A  change  to  subheadings  3003.10  through  3003.90  from  any  other 
subheading  within  heading  3003,  whether  or  not  there  is  also  a 
change  from  any  other  heading,  provided  there  Is  a  regional 
value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  SO  percent  where  the  net  cost  method  Is  used. 

4. (A)  A  change  to  subheadings  3004.10  through  3004.90  from  any  other 
heading,  except  from  heading  3003;  or 

(B)  A  change  to  subheadings  3004.10  through  3004.90  from  any  other 
subheading  within  heading  3004,  whether  or  not  there  is  also  a 
change  from  any  other  heading,  provided  there  is  a  regional 
value  content  of  not  less  than: 
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(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  30  percent  %fhere  the  net  cost  method  is  used. 

5. (A)  A  change  to  subheadings  3005.10  through  3005.90  from  any  other 
heading;  or 

(B)  A  change  to  subheadings  3005.10  through  3005.90  from  any  other 
subheading  within  heading  3005.  whether  or  not  there  Is  also  a 
change  from  any  other  heading,  provided  there  Is  a  regional 
value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  Is  used,  or 

(2)  50  percent  where  the  net  cost  method  Is  used. 

6 . (A)  A  change  to  subheadings  3006 . 10  through  3006 . 60  from  any  other 
heading ;  or 

(B)  A  change  to  subheadings  3006.10  through  3006.60  from  any  other 
subheading  within  heading  3006 ,  whether  or  not  there  Is  also  a 
change  from  any  other  heading,  provided  there  Is  a  regional 
value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  Is  used,  or 

(2)  50  percent  where  the  net  cost  method  Is  used. 

l.(A)  A  change  to  subheadings  3101.00  through  3105.90  from  any 
subheading  outside  that  group;  or 

(B)  A  change  to  subheadings  3101.00  through  3105.90  from  any  other 
subheading  vlthln  that  group',  Aether  or  not  there  Is  also  a 
change  from  any  other  chapter,  provided  there  Is  a  regional 
value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  Is  used,  or 

(2)  50  percent  where  the  net  cost  method  Is  used. 

Chapter  32. 

l.(A)  A  change  to  subheadings  3201.10  through  3203.00  from  any  other 
chapter,  except  from  chapters  28  through  38;  or 

(B)  A  change  to  subheadings  3201.10  through  3203.00  from  any  other 
subheading  within  chapters  28  through  38,  including  another 
subheading  within  that  group,  whether  or  not  there  is  also  a 
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change  from  any  other  chapter,  provided  there  Is  a  regional 
value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

2. (A)  A  change  to  subheadings  3204.11  through  3204.16  from  any  other 
chapter,  except  from  chapters  28  through  38;  or 

(B)  A  change  to  subheadings  3204.11  through  3204.16  from  any  other 
subheading  within  chapters  28  through  38,  including  another 
subheading  within  that  group,  itfhether  or  not  there  is  also  a 
change  from  any  other  chapter,  provided  there  is  a  regional 
value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used.  * 

3. (A)   For  any  color,  as  defined  under  the  Color  Index,  identified  in 
the  following  list  of  colors,  a  change  to  subheading  3204.17 
from  any  other  subheading. 


Pigment  yellow: 

Pigment  orange: 
Pigment  red: 


1,  3,  16,  55,  61,  62,  65.  73.  74.  75.  81,  97, 
120,  151,  152.  154.  156.  and  175; 

4,  5,  13.  34,  36,  60,  and  62; 

2,  3,  5,  12,  13,  14,  17,  18,  19,  22,  23,  24. 
31.  32.  48,  49,  52,  53,  57,  63,  112,  119,  133. 
146.  170,  171,  175,  176,  183,  185,  187,  188, 
208,  and  210;  or 

■(B)   For  any  color,  as  defined  under  the  Color  Index,  not  identified 
in  the  above  list  of  colors: 

(1)  a  change  to  subheading  3204.17  from  any  other  subheading, 
except  from  within  chapter  29;  or 

(2)  a  change  to  subheading  3204.17  from  any  subheading  within 
chapter  29,  whether  or  not  there  is  also  a  change  from  any 
other  subheading,  provided  there  is  a  regional  value  content 
of  not  less  than: 

(I)  60  percent  where  the  transaction  value  method  is  used, 
or 

(II)  50  percent  where  the  net  cost  method  is  \ised. 
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4. (A)  A  change  to  subheadings  3204.19  through  3204.90  from  any  other 
chapter,  except  from  chapters  28  through  38;   or 

(B)  A  change  to  subheadings  3204.19  through  3204.90  from  any  other 
subheading  within  chapters  28  through  38,  Including  another 
subheading  within  that  group,  whether  or  not  there  is  also  a 
change  from  any  other  chapter,  provided  there  is  a  regional 
value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

5.  A  change  to  heading  3205  from  any  other  heading. 

6. (A)  A  change  to  subheadings  3206.10  through  3207.40  from  any  other 
chapter,  except  from  chapters  28  through  38;  or 

(B)  A  change  to  subheadings  3206.10  through  3207.40  from  any  other 
subheading  within  chapters  28  through  38,  including  another 
subheading  within  that  group,  whether  or  not  there  is  also  a 
change  from  any  other  chapter,  provided  there  is  a  regional 
value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

7.  A  change  to  headings  3208  through  3210  from  any  heading  outside  that 
group . 

8.  A  change  to  headings  3211  through  3212  from  any  heading  oXitside  that 
group . 

9.  A  change  to  headings  3213  through  ^215  from  any  heading  outside  that 
group,  except  from  headings  3208  through  3210. 

Chapter  33. 

l.(A)  A  change  to  subheadings  3301.11  through  3301.90  from  any  other 
chapter ;  or 

(B)  A  change  to  subheadings  3301.11  through  3301.90  from  any  other 
subheading  within  chapter  33,  including  another  subheading 
within  that  group,  whether  or  not  there  is  also  a  change  from 
any  other  chapter,  provided  there  is  a  regional  value  content  of 
not  less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 
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2.  A  change  to  heading  3302  from  any  other  heading,  except  from 
headings  2207  through  2208. 

3.  (A)  A  change  to  heading  3303  from^ny  other  chapter;  or 

(B)  A  change  to  heading  3303  from  any  other  heading  within  chapter 
33,  whether  or  not  there  is  also  a  change  from  any  other 
chapter,  provided  there  is  a  regional  value  content  of  not  less 
than : 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

4. (A)  A  change  to  subheadings  3304.10  through  3307.90  from  any  heading 
outside  that  group;  or 

(B)  A  change  to  subheadings  3304.10  through  3307.90  from  any  other- 
subheading  within  that  group,  whether  or  not  there  is  also  a 
change  from  any  heading  outside  that  group,  provided  there  is  a 
regional  value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 
Chapter  34. 

1 . (A)  A  change  to  subheadings  3401 . 11  through  3401 . 20  from  any  other 
heading;  or 

(B)  A  change  to  subheadings  3401.11  through  3401.20  from  any  other 
subheading  within  heading  3401,  whether  or  not  there  is  also  a 
change  from  any  other  heading,  provided  there  is  a  regional 
value  content  of  not  less  than: 

(1)  65  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

2 . (A)  A  change  to  subheadings  3402 . 11  through  3402 . 19  from  any  other 
heading;  or 

(B)  A  change  to  subheadings  3402.11  through  3402.19  from  any  other 
subheading  within  heading  3402,  whether  or  not  there  is  also  a 
change  from  any  other  heading,  provided  there  is  a  regional 
value  content  of  not  less  than: 

(1)  65  percent  where  the  transaction  value  method  is  used,  or 
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(2)  50  percent  where  the  net  cost  method  Is  used. 

3. (A)  A  change  to  subheadings  3402.20  through  3402.90  from  any 
subheading  outside  that  group;  or 

^  (B)  A  change  to  subheadings  3402.20  through  3402.90  from  any  other 
subheading  within  that  group,  whether  or  not  there  is  also  a 
change  from  any  subheading  outside  that  group,  provided  there  is 
a  regional  value  content  of  not  less  than: 

(1)  65  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

4. (A)  A  change  to  subheadings  3403.11  through  3403.99  from  any  other 
heading;  or 

(B)  A  change  to  subheadings  3403.11  through  3403.99  from  any  other 
subheading  within  heading  3403,  whether  or  not  there  is  also  a 
change  from  any  other  heading,  provided  there  is  a  regional 
value  content  of  not  less  than: 

(1)  65  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

5 . (A)  A  change  to  subheadings  3404 . 10  through  3404 . 90  from  any  other 
heading;  or 

(B)  A  change  to  subheadings  3404.10  through  3404.90  from  any  other 
subheading  within  heading  3404,  whether  or  not  there  is  also  a 
change  from  any  other  heading,  provided  there  is  a  regional 
value  content  of  not  less  than: 

(1)  65  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

6. (A)  A  change  to  subheadings  3405.10  through  3405.90  from  any  other 
heading;  or   ^ 

(B)  A  change  to  subheadings  3405.10  through  3405.90  from  any  other 
subheading  within  heading  3405,  whether  or  not  there  is  also  a 
change  from  any  other  heading,  provided  there  is  a  regional 
value  content  of  not  less  than: 

(1)  65  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 
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7.  A  change  to  headings  3406  through  3407  from  any  other  heading, 
including  another  heading  within  that  group. 

Chapter  35. 

l.(A)  A  change  to  subheadings  3501.10  through  3501.90  from  any  other 
heading;  or 

(B)  A  change  to  subheadings  3501.10  through  3501.90  from  any  other 
subheading  within  heading  3501,  whether  or  not  there  is  also  a 
change  from  any  other  heading,  provided  there  is  a  regional 
value  content  of  not  less  than: 

(1)  65  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

2. (A)  A  change  to  subheadings  3502.10  through  3502.90  from  any  other 
heading;  or 

(B)  A  change  to  subheadings  3502.10  through  3502.90  from  any  other 
subheading  within  heading  3502 ,  whether  or  not  there  is  also  a 
change  from  any  other  heading,  provided  there  is  a  regional 
value  content  of  not  less  than: 

(1)  65  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

3.  A  change  to  headings  3503  through  3504  from  any  other  heading, 
including  another  heading  within  that  group. 

4. (A)  A  change  to  subheadings  3505.10  through  3505.20  from  any  other 
heading ;  or 

(B)  A  change  to  subheadings  3505.10  through  3505.20  from  any  other 
subheading  within  heading  3505,  whether  or  not  there  is  also  a 
change  from  any  other  heading,  provided  there  is  a  regional 
value  content  of  not  less  than: 

(1)  65  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

5. (A)  A  change  to  subheadings  3506.10  through  3506.99  from  any  other 
heading;  or 

(B)  A  change  to  subheadings  3506.10  through  3506.99  from  any  other 
subheading  within  heading  3506,  whether  or  not  there  is  also  a 
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change  from  any  other  heading,  provided  there  Is  a  regional 
value  content  of  not  less  than: 

(1)  65  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

6 . (A)  A  change  to  subheadings  3507 . 10  through  3507 . 90  from  any  other 
heading;  or 

(B)  A  change  to  subheadings  3507.10  through  3507.90  from  any  other 
subheading  within  heading  3507.  whether  or  not  there  is  also  a 
change  from  any  other  heading,  provided  there  is  a  regional 
value  content  of  not  less  than: 

(1)  65  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

Chapter  36. 

1.  A  change  to  headings  3601  through. 3603  from  any  other  heading, 
including  another  heading  within  that  group. 

2. (A)  A  change  to  subheadings  3604.10  through  3604.90  from  any  other 
heading ;  or 

(B)  A  change  to  subheadings  3604.10  through  3604.90  from  any  other 
subheading  within  heading  3604,  whether  or  not  there  is  also  a 
change  from  any  other  heading,  provided  there  is  a  regional 
value  content  of  not  less  than: 

(1)  65  percent  where  the  transaction  value  method  is  used,  or 
t 

(2)  50  percent  where  the  nef  cost  method  is  used. 

3.  A  change  to  heading  3605  from  any  other  heading. 

4. (A)  A  change  to  subheadings  3606.10  through  3606.90  from  any  other 
heading;  or 

(B)  A  change  to  subheadings  3606.10  through  3606.90  from  any  other 
subheading  within  heading  3606,  whether  or  not  there  is  also  a 
change  from  any  other  heading,  provided  there  is  a  regional 
value  content  of  not  less  than: 

(1)  65  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 
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Chapter  37. 

1.  A  change  to  headings  3701  through  3703  from  any  other  chapter. 

2.  A  change  to  heading  3704  from  any  other  heading. 

« 

3.  A  change  to  headings  3705  through  3706  from  any  heading  outside  that 
group . 

4. (A)  A  change  to  subheadings  3707.10  through  3707.90  from  any  other 
chapter;  or 

(B)  A  change  to  subheadings  3707.10  through  3707.90  from  any  other 
subheading  within  chapter  37,  including  another  subheading 
within  that  group,  whether  or  not  there  is  also  a  change  from 
any  other  chapter,  provided  there  is  a  regional  value  content  of 
not  less  than: 

(1)  65  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 
Chapter  38. 

1 . (A)  A  change  to  subheadings  3801 . 10  through  3807 . 00  from  any  other 
chapter,  except  from  chapters  28  through  38;  or 

(B)  A  change  to  subheadings  3801.10  through  3807.00  from  any  other 
subheading  within  chapters  28  through  38,  including  another 
subheading  within  that  group,  whether  or  not  there  is  also  a 
change  from  any  other  chapter,  provided  there  is  a  regional 
value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

2.  A  change  to  heading  3808  from  any  other  heading,  provided  there  is  a 
regional  value  content  of  not  less  than: 

(A)  60  percent  where  the  transaction  value  method  is  used  and  the 
good  contains  no  more  than  one  active  ingredient,  or  80  percent 
where  the  transaction  value  method  is  used  and  the  good  contains 
more  than  one  active  ingredient;  or 

(B)  50  percent  where  the  net  cost  method  is  used  and  the  good 
contains  no  more  than  one  active  ingredient,  or  70  percent  where 
the  net  cost  method  is  used  and  the  good  contains  more  than  one 
active  ingredient. 
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3. (A)  A  change  to  subheadings  3809.10  through  3823.90  from  any  other 
chapter,  except  from  chapters  28  through  38;  or 

(B)  A  change  to  subheadings  3809.10  through  3823.90  from  any  other 
subheading  within  chapters  28  through  38,  including  another 
subheading  within  that  group,  whether  or  not  there  is  also  a 
change  from  any  other  chapter,  provided  there  is  a  regional 
value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

qhapter  39. 

1  A  change  to  headings  3901  through  3920  from  any  other  heading, 
including  another  heading  within  that  group,  provided  there  is  a 
regional  value  content  of  not  less  than: 

(A)  60  percent  where  the  transaction  value  method  is  used,  or 

(B)  50  percent  where  the  net  cost  method  is  used. 

2.  A  change  to  subheadings  3921.11  through  3921.13  from  any  other 
heading,  provided  there  is  a  regional  value  content  of  not  less 
than: 

(A)  60  percent  where  the  transaction  value  method  is  used,  or 

(B)  50  percent  where  the  net  cost  method  is  used. 

3  A  change  to  subheading  3921.14  from  any  other  heading,  except  from 
subheadings  3920.20  or  3920.71.   In  addition,  the  regional  value 
content  must  be  not  less  than: 

(A)  60  percent  where  the  transaction  value  method  is  used,  or 

(B)  50  percent  where  the  net  cost  method  is  used. 

4.  A  change  to  subl^eading  3921.19  from  any  other  heading,  provided 
there  is  a  regional  value  content  of  not  less  than: 

(A)  60  percent  where  the  transaction  value  method  is  used,  or 

(B)  50  percent  where  the  net  cost  method  is  used. 

5  A  change  to  subheading  3921.90  from  any  other  heading,  except  from 
subheadings  3920.20  or  3920.71.   In  addition,  the  regional  value 
content  percentage  must  be  not  less  than: 
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(A)  60  percent  where  the  transaction  value  method  is  used,  or 

(B)  50  percent  where  the  net  cost  method  is  used. 

6.  A  change  to  heading  3922  from  any  other  heading,  provided  there  is  a 
regional  value  content  of  not  less  than: 

(A)  60  percent  where  the  transaction  value  metho'd  is  used,  or 

(B)  50  percent  where  the  net  cost  method  is  used. 

7.  A  change  to  subheadings  3923.10  through  3923.21  from  any  other 
heading,  provided  there  is  a  regional  value  content  of  not  less 
than : 

(A)  60  percent  where  the  transaction  value  method  is  used,  or 

(B)  50  percent  where  the  net  cost  method  is  used. 

8.  A  change  to  subheading  3923.29  from  any  other  heading,  except  from 
subheadings  3920.20  or  3920.71.   In  addition,  the  regional  value 
content  percentage  must  be  not  less  than: 

(A)  60  percent  where  the  transaction  value  method  is  used,  or 

(B)  50  percent  where  the  net  cost  method  is  used. 

9.  A  change  to  subheadings  3923.30  through  3923.90  from  any  other 
heading,  provided  there  is  a  regional  value  content  of  not  less 
than : 

(A)  60  percent  where  the  transaction  value  method  is  used,  or 

(B)  50  percent  where  the  net  cost  method  is  used. 

10.  A  change  to  headings  3924  through  3926  from  any  other  heading, 
including  another  heading  within  that  group,  provided  there  is  a 
regional  value  content  of  not  less  than: 

(A)  60  percent  where  the  transaction  value  method  is  used,  or 

(B)  50  percent  where  the  net  cost  method  is  used. 
Chapter  40. 

Chapter  rule  1:   For  the  purposes  of  the  subdivisions  pertaining  to  this 
chapter,  whenever  the  subdivision  designation  is  underscored,  the 
provisions  of  subdivision  (d)  of  this  note  may  apply  to  goods  for  use  in 
a  motor  vehicle  of  chapter  87. 
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l.(A)  A  change  to  headings  4001  through  4006  from  any  other  chapter; 
or 

(B)  A  change  to  headings  4001  through  4006  from  any  other  heading 
within  chapter  40,  including  another  heading  within  that  group. 
%rhether  or  not  there  is  also  a  change  from  any  other  chapter, 
provided  there  is  a  regional  value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

2.  A  change  to  headings  4007  through  4008  from  any  heading  outside  that 
group . 

i^  A  change  to  subheadings  4009,10  through  4009.40  from  any  other 
heading,  except  from  headings  4010  through  4017. 

4. (A)   A  change  to  tubes,  pipes  or  hoses  of  subheading  4009.50,  of  a 
kind  for  use  in  a  motor  vehicle  provided  for  in  tariff  items 
8702.10.60  or  8702.90.60,  subheadings  8703.21  through  8703.90, 
8704.21  or  8704.31,  or  heading  8711,  from  any  other  heading, 
except  from  headings  4010  through  4017;  or 
-^  * 

(B)  A  change  to  tubes,  pipes  or  hoses  of  subheading  4009.50,  of  a 
kind  for  use  in  a  motor  vehicle  provided  for  in  tariff  items 
8702.10.60  or  8702.90.60,  subheadings  8703.21  through  8703.90, 
8704.21  or  8704.31,  or  heading  8711,  from  subheadings  4009.10 
through  4017.00,  whether  or  not  there  is  also  a  change  from  any 
other  heading,  provided  there  is  a  regional  value  content  of  not 
less  than: 

(1)  60  percent  where  the  transaction  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used;  or 

(C)  A  change  to  tubes,  pipes  or  hoses  of  subheading  4009.50.  other 
than  those  of  a  kind  for  use  in  a  motor  vehicle  provided  for  In 
tariff  items  8702.10.60  or  8702.90.60.  subheadings  8703.21 
through  8703.90,  ^8704.21  or  8704.31,  or  heading  8711,  from  any 
other  heading,  except  from  headings  4010  through  4017. 

Subheading  rule:   The  underscoring  of  the  designation  in  subdivision  5 
pertains  to  goods  provided  for  in  subheading  4010.10  or  heading  4011  for 
use  in  a  motor  vehicle  of  chapter  87 . 

5.  A  change  to  headings  4010  through  4011  from  any  other  heading, 
except  from  headings  4009  through  4017. 

6.  A  change  to  subheading  4012.10  from  any  other  subheading,  except 
from  tariff  items  4012.20.15  or  4012.20.60. 
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7.  A  change  to  subheadings  4012.20  through  4012.90  from  any  other 
heading,  except  from  headings  4009  through  4017. 

8.  A  change  to  headings  4013  throurfi  4015  from  any  other  heading, 
except  from  headings  4009  through  4017. 

9.  A  change  to  subheadings  4016.10  through  4016.92  from  any  other 
heading,  except  from  headings  4009  through  4017. 

IQj.  A  change  to  tariff  item  4016.93.10  from  any  other  heading,  except 
from  tariff  items  4008.19.20,  4008.19.60  or  4008.29.20. 

11-  A  change  to  subheading  4016.93  from  any  other  heading,  except  from 
headings  4009  through  4017. 

12.  A  change  to  subheadings  4016.94  through  4016.95  from  any  other 
heading,  except  from  headings  4009  through  4017. 

13.  A  change  to  tariff  items  4016.99.30  or  4016.99.55  from  any  other 
subheading,  provided  that  there  is  a  regional  value  content  of  not 
less  than  50  percent  under  the  net  cost  method. 

14j.  A  change  to  subheading  4016.99  from  any  other  heading,  except  from 
headings  4009  through  4017. 

15.  A  change  to  heading  4017  from  any  other  heading,  except  from 
headings  4009  through  4016. 

Chapter  41. 

1.  A  change  to  headings  4101  through  4103  from  any  other  chapter. 

2.  A  change  to  heading  4104  from  any  other  heading,  except  from 
headings  4105  through  4111. 

3.  A  change  to  heading  4105  from  headings  4101  through  4103.  tariff 
item  4105.19.10,  or  any  other  chapter. 

4.  A  change  to  heading  4106  from  headings  4101  through  4103,  tariff 
item  4106.19.20.  or  any  other  chapter. 

5.  A  change  to  heading  4107  from  headings  4101  through  4103,  tariff 
item  4107.10.20,  or  any  other  chapter. 

6.  A  change  to  headings  4108  through  4111  from  any  other  heading, 
except  from  headings  4104  through  4111. 

Chapter  42. 

1.  A  change  to  heading  4201  from  any  other  chapter. 


66916      Federal  Register  /  Vol.  58,  No.  242  /  Monday.  December  20,  1993  /  Presidential  Documents 


Annex  I   (con. ) 
-46- 


2.  A  change  to  subheading  4202.11  from  any  other  chapter. 

3.  A  change  to  subheading  4202.12  from  any  other  chapter,  except  from 
headings  5407,  5408  or  5512  through  5516  or  tariff  items  5903.10.15, 

'  5903.10.18,  5903.10.20,  5903.10.25,  5903.20.15.  5903.20.18, 
5903.20.20.  5903.20.25,  5903.90.15,  5903.90.18,  5903.90.20, 
5903.90.25,  5906.99.20,  5906.99.25,  5907.00.20  or  5907.00.60. 

4.  A  change  to  subheadings  4202.19  through  4202.21  from  any  other 
chapter . 

5.  A  change  to  subheading  4202.22  from  any  other  chapter,  except  from 
headings  5407,  5408  or  5512  through  5516  or  tariff  items  5903.10.15, 
5903.10.18.  5903.10.20,  5903.10.25,  5903.20.15,  5903.20.18. 
5903.20.20.  5903.20.25,  5903.90.15,  5903.90.18,  5903.90.20. 
5903.90.25,  5906.99.20.  5906.99.25,  5907.00.20  or  5907.00.60. 

6.  A  change  to  subheadings  4202.29  through  4202.31  from  any  other 
chapter . 

7.  A  change  to  subheading  4202.32  from  any  other  chapter,  except  from 
headings  5407,  5408  or  5512  through  5516  or  tariff  items  5903.10.15, 
5903.10.18,  5903.10.20,  5903.10.25,  5903.20.15,  5903.20.18, 
5903.20.20,  5903.20.25.  5903.90.15,  5903.90.18,  5903.90.20, 
5903.90.25,  5906.99.20,  5906.99.25,  5907.00,20  or  5907.00.60. 

8.  A  change  to  subheadings  4202.39  through  4202.91  from  any  other 
chapter. 

9.  A  change  to  subheading  4202.92  from  any  other  chapter,  except  from 
headings  5407,  5408  or  5512  through  5516  or  tariff  items  5903.10.15, 
5903.10.18,  5903.10.20,  5903.10.25,  5903.20.15,  5903.20.18, 
5903.20.20,  5903.20.25,  5903.90.15,  5903.90.18.  5903.90.20, 
5903.90.25,  5906.99.20,  5906.99.25,*  5907.00.20  or  5907.00.60. 

10.  A  change  to  subheading  4202.99  from  any  other  chapter. 

11.  A  change  to  headings  4203  through  4206  from  any  other  chapter. 
Chapter  43. 

1.  A  change  to  heading  4301  from  any  other  chapter. 

2.  A  change  to  heading  4302  from  any  other  heading. 

3.  A  change  to  headings  4303  through  4304  from  any  heading  outside  that 
group . 
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Chapter  45. 

1.  A  change  to  headings  4501  through  4502  from  any  other  chapter. 

2.  A  change  to  headings  4503  through  % 5 04  from  any  heading  outside  that 
group . 

Chapter  46. 

1.  A  change  to  heading  4601  from  any  other  chapter. 

2.  A  change  to  heading  4602  from  any  other  heading. 

Chapter' 47.  A  change  to  headings  4701  through  4707  from  any  other 
chapter. 

Chapter  48. 

1.  A  change  to  headings  4801  through  4807  from  any  other  chapter. 

2.  A  change  to  headings  4808  through  4809  from  any  heading  outside  that 
group . 

3.  A  change  to  headings  4810  through  4813  from  any  other  chapter. 

4.  A  change  to  headings  4814  through  4815  from  any  heading  outside  that 
group . 

5.  A  change  to  heading  4816  from  any  other  heading,  except  from  heading 
4809. 

6.  A  change  to  headings  4817  through  4823  from  any  heading  outside  that 
group . 

Chapter  49.  A  change  to  headings  4901  through  4911  from  any  other 
chapter . 

Chapter  50. 

1.  A  change  to  headings  5001  through  5003  from  any  other  chapter. 

2.  A  change  to  headings  5004  through  5006  from  any  heading  outside  that 
group. 

3.  A  change  to  heading  5007  from  any  other  heading. 
Chapter  51. 

1.  A  change  to  headings  5101  through  5105  from  any  other  chapter. 
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2.  A  change  to  headings  5106  through  5110  fro.  any  heading  outside  that 
group . 

3  A  change  to  headings  5111  through  5113  from  any  heading  outside  that 
group,  except  from  headings  5106  through  5110.  5205  through  5206. 
5401  through  5404  or  5509  through  5510. 

«       Chapter  52. 

1  A  change  to  headings  5201  through  5207  from  any  other  chapter. 
'  except  from  headings  5401  through  5405  or  5501  through  5507. 

2  A  change  to  headings  5208  through  5212  from  any  heading  outside  that 
■  group,  except  from  headings  5106  through  5110,  5205  through  5206. 

5401  through  5404  or  5509  through  5510. 

Chapter  53. 

1.  A  change  to  headings  5301  through  5305  from  any  other  chapter. 

2.  A  change  to  headings  5306  through  5308  from  any  heading  outside  that 
group . 

3  A  change  to  heading  5309  from  any  other  heading,  except  from 
headings  5307  through  5308. 

4.  A  change  to  headings  5310  throxtgh  5311  from  any  heading  outside  that 
group,  except  from  headings  5307  through  5308. 

Chapter  54. 

1  A  change  to  headings  5401  through  5406  from  any  other  chapter, 
'  except  from  headings  5201  through  5203  or  5501  through  5507. 

2  A  change  to  tariff  items  5407. 60. 11 :  5407.60.21  or  5407.60.91  from 
tariff  items  5402.43.10  or  5402.52.10,  or  from  any  other  chapter, 
except  from  headings  5106  through  5110,  5205  through  5206  or  5509 
through  5510. 

3.  A  change  to  heading  5A07  from  any  other  chapter,  except  from 
headings  5106  through  5110.  5205  through  5206  or  5509  through  5510. 

4.  A  change  to  heading  5408  from  any  other  chapter,  except  from 
headings  5106  through  5110.  5205  through  5206  or  5509  through  5510. 

Chapter  55. 

1     A  change  to  headings  5501  through  5511  from  any  other  chapter, 
*   except  from  headings  5201  through  5203  or  5401  through  5405. 
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2.  A  change  to  headings  5512  through  5516  from  any  heading  outside  that 
group,  except  from  headings  5106  through  5110,  5205  through  5206, 
5401  through  5404  or  5509  through  5510. 

Chapter  56.  A  change  to  headings  5601  through  5609  from  any  other 
chapter,  except  from  headings  5106  through  5113,  5204 
through  5212,  5307  through  5308  or  5310  through  5311,  or 
chapters  54  through  55. 

Chapter  57. 

A  change  to  headings  5701  through  5705  from  any  other  chapter,  except 
from  headings  5106  through  5113,  5204  through  5212.  5308  or  5311, 
chapter  54,  or  headings  5508  through  5516;  provided  that  for  purposes  of 
trade  between  the  United  States  and  Mexico,  a  good  of  chapter  57  shall 
be  treated  as  an  originating  good  only  if  any  of  the  following  changes 
in  tariff  classification  were  satisfied  within  the  territory  of  one  or 
more  of  the  parties: 

(a)  A  change  to  subheadings  5703.20  or  5703.30  or  heading  5704  from 
any  heading  outside  chapter  57  other  than  headings  5106  through 
5113,  5204  through  5212,  5308,  5311  or  any  headings  of  chapters 
54  or  55;  or 

(b)  A  change  to  any  other  heading  or  subheading  of  chapter  57  from 
any  heading  outside  that  chapter  other  than  headings  5106 
through  5113,  5204  through  5212,  5308,  5311,  any  heading  of 
chapter  54  or  headings  5508  through  5516. 

Chapter  58.  A  change  to  headings  5801  through  5811  from  any  other 
chapter,  except  from  headings  5106  through  5113,  5204 
through  5212,  5307' through  5308  or  5310  through  5311,  or 
chapters  54  through  55. 

Chapter  59. 

1.  A  change  to  heading  5901  from  any  other  chapter,  except  from 
headings  5111  through  5113,  5208  through  5212,  5310  through  5311, 
5407  through  5408  or  5512  through  5516. 

2.  A  change  to  heading  5902  from  any  other  heading,  except  from 
headings  5106  through  5113,  5204  through  5212,  or  5306  through  5311, 
or  chapters  54  through  55. 

3.  A  change  to  headings  5903  through  5908  from  any  other  chapter, 
except  from  headings  5111  through  5113,  5208  through  5212,  5310 
through  5311,  5407  through  5408  or  5512  through  5516. 

4.  A  change  to  heading  5909  from  any  other  chapter,  except  from 
headings  5111  through  5113,  5208  through  5212  or  5310  through  5311, 
chapter  54,  or  headings  5512  through  5516. 
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5.  A  change  to  heading  5910  from  any  other  heading,  except  from 

headings  5106  through  5113,  5204  through  5212,  5307  through  5308  or 
5310  through  5311,  or  chapters  54  through  55. 

6.' A  change  to  heading  5911  from  any  other  chapter,  except  from 

headings  5111  through  5113,  5208  through  5212,  5310  through  5311, 
5407  through  5408  or  5512  through  5516. 

Chanter  60.  A  change  to  headings  6001  through  6002  from  any  other 

chapter,  except  from  headings  5106  through  5113,  chapter  52, 
headings  5307  through  5308,  or  5310  through  5311,  or 
chapters  54  through  55. 

Chapter  61. 

Chapter  rule  1:  A  change  to  any  of  the  following  headings  or 
subheadings  for  visible  lining  fabrics: 


5111  through  5112,  5208. 

5210.31  through  5210.59, 
5212.15,  5212.23  through 
through  5407.54.  5407.60 
5407.84,  5407.92  through 
tariff  Items  5408.22.10, 

5408.32  through  5408.34, 
5513.49,  5514.21  through 
through  5516.24,  5516.32 
5516.92  through  5516.94, 
through  6002.93, 


31  through  5208.59,  5209.31  through  5209.59, 
5211.31  through  5211.59.  5212.13  through 
5212.25,  5407.42  through  5407.44.  5407.52 
5407.72  through  5407.74,  5407.82  through 
5407.94,  5408.22  through  5408.24  (excluding 
5408.23.11,  5408.23.21  or  5408.24.10), 
5512.19,  5512.29.  5512.99,  5513.21  through 
5515.99,  5516.12  through  5516.14,  5516.22 
through  5516.34,  5516.42  through  5516.44, 
6001.10,  6001.92,  6002.43  or  6002.91 


from  any  other  heading  outside  that  group. 

Chapter  rule  2:   For  purposes  of  determining  the  origin  of  a  good  of 
this  chapter,  the  rule  applicable  to  that  good  shall  only  apply  to  the 
component  that  determines  the  tariff  classification  of  the  good,  and 
such  component  must  satisfy  the  tariff  change  requirements  set  out  In 
the  rule  for  that  good.  If  the  rule  requires  that  the  good  must  also 
satisfy  the  tariff  change  requirements  for  visible  lining  fabrics  listed 
In  chapter  rule  1  for  thXjs   chapter,  such  requirement  shall  only  apply  to 
the  visible  lining  fabric  In  the  main  body  of  the  garment,  excluding 
sleeves,  which  covers  the  largest  surface  area,  and  shall  not  apply  to 
removable  linings. 

Chapter  rule  3:   For  purposes  of  trade  between  the  United  States  and 
Mexico,  sweaters  of  subheadings  6110.30,  6103.23  or  6104.23,  and 
sweaters  otherwise  described  In  subheading  6110.30  that  are  classified 
as  part  of  an  ensemble  in  subheadings  6103.23  or  6104.23,  shall  be 
treated  as  an  originating  good  only  if  any  of  the  following  changes  in 
tariff  classification  is  satisfied  within  the  territory  of  one  or  more 
of  the  NAFTA  parties: 


Federal  Register  /  Vol.  58,  No.  242  /  Monday.  December  20,  1993  /  Presidential  Documents   66021 

Annex  \   (con. ) 
-51- 


(a)  A  change  to  tariff  items  6110.30.10,  6110.30.15,  6110.30.20  or 
6110.30.30  from  any  heading  outside  chapter  61  other  than  headings 
5106  through  5113,  5204  through  5212,  5307  through  5308,  5310 
through  5311,  any  heading  of  chapters  54  or  55  or  headings  6001 
through  6002,  provided  that  the  good  is  both  cut  (or  knit  to  shape) 
and  sewn  or  otherwise  assembled  in  the  territory  of  one  or  more  of 
the  NAFTA  parties;  or 

(b)  A  change  to  subheading  6110.30  from  any  heading  outside  chapter  61 
other  than  headings  5106  through  5113.  5204  through  5212.  5307 
through  5308,  5310  through  5311,  any  heading  of  chapter  54,  headings 
5508  through  5516,  or  6001  through  6002,  provided  that  the  good  is 
both  cut  (or  knit  to  shape)  and  sewn  or  otherwise  assembled  in  the 
territory  of  one  or  more  NAFTA  parties. 

1.  A  change  to  subheadings  6101.10  through  6101.30  from  any  other 
chapter,  except  from  headings  5106  through  5113,  5204  through  5212, 
5307  through  5308  or  5310  through  5311,  chapter  54,  or  headings  5508 
through  5516  or  6001  through  6002,  provided  that: 

(A)  the  good  is  both  cut  (or  knit  to  shape)  and  sewn  or  otherwise 
assembled  in  the  territory  of  one  or  more  of  the  NAFTA  parties, 
and 

(B)  the  visible  lining  fabric  listed  in  chapter  rule  1  for  chapter 
6r  satisfies  the  tariff  change  requirements  provided  therein. 

2.  A  change  to  subheading  6101.90  from  any  other  chapter,  except  from 
headings  5106  through  5113,  5204  through  5212,  5307  through  5308  or 
5310  through  5311,  chapter  54,  or  headings  5508  through  5516  or  6001 
through  6002,  provided  that  the  good  is  both  cut  (or  knit  to  shape) 
and  sewn  or  otherwise  assembled  in  the  territory  of  one  or  more  of 
the  NAFTA  parties . 

3.  A  change  to  subheadings  6102.10  through  6102.30  from  any  other 
chapter,  except  from  headings  5106  through  5113,  5204  through  5212, 
5307  through  5308  or  5310  through  5311,  chapter  54,  or  headings  5508 
through  5516  or  6001  through  6002,  provided  that: 

(A)  the  good  is  both  cut  (or  knit  to  shape)  and  sewn  or  otherwise 
assembled  in  the  territory  of  one  or  more  of  the  NAFTA  parties, 
and 

(B)  the  visible  lining  fabric  listed  in  chapter  rule  1  for  chapter 
61  satisfies  the  tariff  change  requirements  provided  therein. 

4.  A  change  to  subheading  6102.90  from  any  other  chapter,  except  from 
headings  5106  through  5113,  5204  through  5212,  5307  through  5308  or 
5310  through  5311,  chapter  54,  or  headings  5508  through  5516  or  6001 
through  6002,  provided  that  the  good  is  both  cut  (or  knit  to  shape) 
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and  se%m  or  otherwise  assembled  In  the  territory  of  one  or  more  of 
the  NAFTA  parties. 

5.  A  change  to  subheadings  6103.11  through  6103.12  from  any  other 
chapter,  except  from  headings  5106  through  5113,  5204  through  5212, 

5307  through  5308  or  5310  through  5311,  chapter  54,  or  headings  5508 
through  5516  or  6001  through  6002,  provided  that: 

(A)  the  good  is  both  cut  (or  knit  to  shape)  and  sewn  or  otherwise 
assembled  in  the  territory  of  one  or  more  of  the  NAFTA  parties, 
and  I 

(B)  the  visible  lining  fabric  listed  in  chapter  rule  1  for  chapter 
61  satisfies  the  tariff  change  requirements  provided  therein. 

6.  A  change  to  tariff  item  6103.19.40  from  any  other  chapter,  except 
from  headings  5106  through  5113.  5204  through  5212.  5307  through 

5308  or  5310  through  5311.  chapter  54,  or  headings  5508  through  5516 
or  6001  through  6002,  provided  that  the  good  is  both  cut  (or  knit  to 
shape)  and  sewn  or  otherwise  assembled  in  the  territory  of  one  or 
more  of  the  NAFTA  parties. 

7.  A  change  to  subheading  6103.19  from  any  other  chapter,  except  from 
headings  5106  through  5113,  5204  through  5212.  5307  through  5308  or 
5310  through  5311.  chapter  54.  or  headings  5508  through  5516  or 
60.01  through  6002.  provided  that: 

(A)  the  good  is  both  cut  (or  knit  to  shape)  and  sewn  or  otherwise 
assembled  in  the  territory  of  one  or  more  of  the  NAFTA  parties, 
and 

(B)  tl\e  visible  lining  fabric  listed  in  chapter  rule  1  for  chapter 
61  satisfies  the  tariff  change  requirements  provided  therein. 

8.  A  change  to  subheadings  6103.21  through  6103.29  from  any  other 
chapter,  except  from  headings  5106  through  5113,  5204  through  5212, 
5307  through  5308  or  5310  through  5311,  chapter  54,  or  heading  5508 
through  5516  or  6001  through  6002,  provided  that: 

(A)  the  good  is  both'-cut  (or  knit  to  shape)  and  sewn  or  otherwise 
assembled  in  the  territory  of  one  or  more  of  the  NAFTA  parties, 
and 

(B)  with  respect  to  a  garment  described  in  heading  6101  or  a  jacket 
or  a  blazer  described  in  heading  6103,  of  wool,  fine  animal 
hair,  cotton  or  man-made  fibers,  imported  as  part  of  an  ensemble 
of  these  subheadings,  the  visible  lining  fabric  listed  in 
chapter  rule  1  for  chapter  61  satisfies  the  tariff  change 
requirements  provided  therein. 
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9.  A  change  to  subheadings  6103.31  through  6103.33  from  any  other 

chapter,  except  from  headings  5106  through  5113,  5204  through  5212, 

5307  through  5308  or  5310  through  5311,  chapter  54,  or  headings  5508 
through  5516  or  6001  through  6002,  provided  that: 

(A)  the  good  is  both  cut  (or  knit  to  shape)  and  sewn  or  otherwise 
assembled  in  the  territory  of  one  or  more  of  the  NAFTA  parties, 
and 

(B)  the  visible  lining  fabric  listed  in  chapter  rule  1  for  chapter 
61  satisfies  the  tariff  change  requirements  provided  therein. 

10.  A  change  to  tariff  item  6103.39.20  from  any  other  chapter,  except 
from  headings  5106  through  5113,  5204  through  5212,  5307  through 

5308  or  5310  through  5311,  chapter  54,  or  headings  5508  through  5516 
or  6001  through  6002,  provided  that  the  good  is  both  cut  (or  knit  to 
shape)  and  sewn  or  othexvise  assembled  in  the  territory  of  one  or 
more  of  the  NAFTA  parties. 

■* 

11.  A  change  to  subheading  6103.39  from  any  other  chapter,  except  from 
headings  5106  through  5113,  5204  through  5212,  5307  through  5308  or 
5310  through  5311,  chapter  54,  or  headings  5508  through  5516  or  6001 
through  6002,  provided  that: 

(A)  the  good  is  both  cut  (or  knit  to  shape)  and  sewn  or  otherwise 
assembled  in  the  territory  of  one  or  more  of  the  NAFTA  parties, 
and* 

(B)  the  visible  lining  fabric  listed  in  chapter  rule  1  for  chapter 
61  satisfies  the  tariff  change  requirements  provided  therein. 

12.  A  change  to  subheadings  6103.41  through  6103.49  from  any  other 
chapter,  except  from  headings  5106  through  5113,  5204  through  5212, 
5307  through  5308  or  5310  through  5311,  chapter  54,  or  headings  5508 
through  5516  or  6001  through  6002,  provided  that  the  good  is  both 
cut  (or  knit  to  shape)  and  sewn  or  othei^rise  assembled  in  the 
territory  of  one  or  more  of  the  NAFTA  parties. 

13.  A  change  to  subheadings  6104.11  through  6104.13  from  any  other 
chapter,  except  from  headings  5106  through  5113,  5204  through  5212, 
5307  through  5308  or  5310  through  5311,  chapter  54.  or  headings  5508 
through  5516  or  6001  through  6002.  provided  that: 

(A)  the  good  is  both  cut  (or  knit  to  shape)  and  sewn  or  otherwise 
assembled  in  the  territory  of  one  or  more  of  the  NAFTA  parties, 
and 

(B)  the  visible  lining  fabric  listed  in  chapter  rule  1  for  chapter 
61  satisfies  the  tariff  change  requirements  provided  therein. 
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14.  A  change  to  tariff  Item  6104.19.20  from  any  other  chapter,  except 
from  headings  5106  through  5113,  5204  through  5212,  5307  through 
5308  or  5310  through  5311,  chapter  54.  or  headings  5508  through  5516 
or  6001  through  6002,  provided  that  the  good  is  both  cut  (or  knit  to 
shape)  and  sewn  or  otherwise  assembled  in  the  territory  of  one  or 
more  of  the  NAFTA  parties . 

15.  A  change  to  subheading  6104.19  from  any  other  chapter,  except  from 
headings  5106  through  5113,  5204  through  5212,  5307  through  5308  or 
5310  through  5311.  chapter  54.  or  headings  5508  through  5516  or  6001 
through  6002,  provided  that: 

(A)  the  good  is  both  cut  (or  knit  to  shape)  and  sewn  or  otherwise 
assembled  in  the  territory  of  one  or  more  of  the  NAFTA  parties, 
and 

(B)  the  visible  lining  fabric  listed  in  chapter  rule  1  for  chapter 
61  satisfies  the  tariff  change  requirements  provided  therein. 

16.  A  change  to  subheadings  6104.21  through  6104.29  from  any  other 
chapter,  except  from  headings  5106  through  5113.  5204  through  5212, 
5307  through  5308  or  5310  through  5311.  chapter  54,  or  headings  5508 
through  5516  or  6001  through  6002.  provided  that: 

(A)  the  good  is  both  cut  (or  knit  to  shape)  and  sewn  or  otherwise 
assembled  in  the  territory  of  one  or  more  of  the  NAFTA  parties, 
and 

(B)  with  respect  to  a  garment  described  in  heading  6102,  a  jacket  or 
a  blazer  described  in  heading  6104.  or  a  skirt  described  in 
heading  6104.  of  wool,  fine  animal  hair,  cotton  or  man-made 
fibers ,  imported  as  part  of  an  ensemble  of  these  subheadings , 

»        the  visible  lining  fabric  listed  in  chapter  rule  1  for  chapter 
61  satisfies  the  tariff  change  requirements  provided  therein. 

17.  A  change  to  subheadings  6104.31  through  6104.33  from  any  other 
chapter,  except  from  headings  5106  through  5113,  5204  through  5212, 

5307  through  5308  or  5310  through  5311,  chapter  54,  or  headings  5508 
through  5516  or  6001  through  6002,  provided  that: 

(A)  the  good  is  both  cut  (or  knit  to  shape)  and  sewn  or  otherwise 
assembled  in  the  territory  of  one  or  more  of  the  NAFTA  parties, 
and 

(B)  the  visible  lining  fabric  listed  in  chapter  rule  1  for  chapter 
61  satisfies  the  tariff  change  requirements  provided  therein. 

18.  A  change  to  tariff  item  6104.39.20  from  any  other  chapter,  except 
from  headings  5106  through  5113,  5204  through  5212,  5307  through 

5308  or  5310  through  5311,  chapter  54,  or  headings  5508  through  5516 
or  6001  through  6002,  provided  that  the  good  is  both  cut  (or  knit  to 
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shape)  and  sewn  or  otherwise  assembled  in  the  territory  of  one  or 
more  of  the  NAFTA  parties. 

19.  A  change  to  subheading  6104.39  from  any  other  chapter,  except  from 
headings  5106  through  5113,  5204  through  5212,  5307  through  5308  or 
5310  through  5311,  chapter  54,  or  headings  5508  through  5516  or  6001 
through  6002,  provided  that: 

(A)  the  good  is  both  cut  (or  knit  to  shape)  and  sewn  or  otherwise 
assembled  in  the  territory  of  one  or  more  of  the  NAFTA  parties, 
and 

(B)  the  visible  lining  fabric  listed  in  chapter  rule  1  for  chapter 
61  satisfies  the  tariff  change  requirements  provided  therein. 

20.  A  change  to  subheadings  6104.41  through  6104.49  from  any  other 
chapter,  except  from  headings  5106  through  5113,  5204  through  5212, 
5307  through  5308  or  5310  through  5311,  chapter  54,  or  headings  5508 
through  5516  or  6001  through  6002,  provided  that  the  good  is  both   * 
cut  (or  knit  to  shape)  and  sewn  or  otherwise  assembled  in  the 
territory  of  one  or  more  of  the  NAFTA  parties. 

21.  A  change  to  subheadings  6104.51  through  6104.53  from  any  other 
chapter,  except  from  headings  5106  through  5113,  5204  through  5212, 

5307  through  5308  or  5310  through  5311,  chapter  54,  or  headings  5508 
through  5516  or  6001  through  6002,  provided  that: 

(A)  the  good  is  both  cut  (or  knit  to  shape)  and  sewn  or  otherwise 
assembled  in  the  territory  of  one  or  more  of  the  NAFTA  parties, 
and 

(B)  the  visible  lining  fabric  listed  in  chapter  rule  1  for  chapter 
61  satisfies  the  tariff  change  requirements  provided  therein. 

22.  A' change  to  tariff  item  6104.59.20  from  any  other  chapter,  except 
from  headings  5106  through  5113.  5204  through  5212,  5307  through 

5308  or  5310  through  5311,  chapter  54,  or  headings  5508  through  5516 
or  6001  through  6002.  provided  that  the  good  is  both  cut  (or  knit  to 
shape)  and  sewn  or  otherwise  assembled  in  the  territory  of  one  or 
more  of  the  NAFTA  parties. 

23.  A  change  to  subheading  6104,59  from  any  other  chapter,  except  from 
headings  5106  through  5113,  5204  through  5212.  5307  through  5308  or 
5310  through  5311,  chapter  54,  or  headings  5508  through  5516  or  6001 
through  6002.  provided  that: 

(A)  the  good  is  both  cut  (or  knit  to  shape)  and  sewn  or  otherwise 
assembled  in  the  territory  of  one  or  more  of  the  NAFTA  parties, 
and 
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(B)  the  visible  lining  fabric  listed  In  chapter  rule  1  for  chapter 
61  satisfies  the  tariff  change  requlrenents  provided  therein. 

24.  A  change  to  subheadings  6104.61  through  6104.69  from  any  other 
chapter,  except  from  headings  5106  through  5113,  5204  through  5212. 

"  5307  through  5308  or  5310  through  5311,  chapter  54,  or  headings  5508 
through  5516  or  6001  through  6002,  provided  that  the  good  is  both 
cut  (or  knit  to  shape)  and  sewn  or  otherwise  assembled  in  the 
territory  of  one  or  more  of  the  NAFTA  parties. 

25.  A  change  to  headings  6105  through  6106  from  any  other  chapter, 
except  from  headings  5106  through  5113,  5204  through  5212,  5307 
through  5308  or  5310  through  5311,  chapter  54,  or  headings  5508 
through  5516  or  6001  through  6002,  provided  that  the  good  is  both 
cut  (or  knit  to  shape)  and  sewn  or  otherwise  assembled  in  the 
territory  of  one  or  more  of  the  NAFTA  parties. 

26.  A  change  to  subheadings  6107.11  through  6107.19  from  any  other 
chapter,  except  from  headings  5106  through  5113,  5204  through  5212, 
5307  through  5308  or  5310  through  5311,  chapter  54.  or  headings  5508 
through  5516  or  6001  through  6002,  provided  that  the  good  is  both 
cut  (or  knit  to  shape)  and  sewn  or  otherwise  assembled  in  the 

'  territory  of  one  or  more  of  the  NAFTA  parties. 

27.  A  change  to  subheading  6107.21  from: 

(A)  tariff  item  6002.92.10,  provided  that  the  good,  exclusive  of 
collar,  cuffs,  waistband  or  elastic,  is  wholly  of  such  fabric 
and  the  good  is  both  cut  and  sewn  or  otherwise  assembled  in  the 
territory  of  one  or  more  of  the  NAFTA  parties,  or 

(B)  any  other  chapter,  except  from  headings  5106  through  5113,  5204 
through  5212,  5307  through  5308  or  5310  through  5311,  chapter 
54,  or  headings  5508  through  5516  or  6001  through  6002,  provided 
that  the  good  is  both  cut  (or  knit  to  shape)  and  sewn  or 
otherwise  assembled  in  the  territory  of  one  or  more  of  the  NAFTA 
parties. 

28.  A  change  to  subheadings  6107.22  through  6107.99  from  any  other 
chapter,  except  froi^^  headings  5106  through  5113,  5204  through  5212, 
5307  through  5308  or  5310  through  5311,  chapter  54,  or  headings  5508 
through  5516  or  6001  through  6002,  provided  that  the  good  is  both 
cut  (or  knit  to  shape)  and  sewn  or  otherwise  assembled  in  the 
territory  of  one  or  more  of  the  NAFTA  parties. 

29.  A  change  to  subheadings  6108.11  through  6108.19  from  any  other 
chapter,  except  from  headings  5106  through  5113,  5204  through  5212, 
5307  through  5308  or  5310  through  5311,  chapter  54,  or  headings  5508 
through  5516  or  6001  through  6002,  provided  that  the  good  is  both 
cut  (or  knit  to  shape)  and  sewn  or  otherwise  assembled  in  the 
territory  of  one  or  more  of  the  NAFTA  parties. 
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30.  A  change  to  subheading  6108.21  from: 

(A)  tariff  item  6002.92.10,  provided  that  the  good,  exclusive  of 
waistband,  elastic  or  lace,  is  wholly  of  such  fabric  and  the 
good  is  both  cut  and  sewn  or  otherwise  assembled  in  the 
territory  of  one  or  more  of  the  NAFTA  parties,  or 

(B)  any  other  chapter,  except  from  headings  5106  through  5113,  5204 
through  5212,  5307  through  5308  or  5310  through  5311.  chapter 
54,  or  heading  5508  through  5516  or  6001  through  6002,  provided 
that  the  good  is  both  cut  (or  knit  to  shape)  and  sewn  or 
otherwise  assembled  in  the  territory  of  one  or  more  of  the  NAFTA 
parties. 

31.  A  change  to  subheadings  6108.22  through  6108.29  from  any  other 
chapter,  except  from  headings  5106  through  5113,  5204  through  5212, 
5307  through  5308  or  5310  through  5311,  chapter  54,  or  headings  5508 
through  5516  or  6001  through  6002.  provided  that  the  good  is  both^ 
cut  (or  knit  to  shape)  and  sewn  or  otherwise  assembled  in  the 
territory  of  one  or  more  of  the  NAFTA  parties. 

32.  A  change  to  subheading  6108.31  from: 

(A)  tariff  item  6002.92.10,  provided  that  the  good,  exclusive  of 
collar,  cuffs,  waistband,  elastic  or  lace,  is  wholly  of  such 
fabric  and  the  good  is  both  cut  and  sewn  or  otherwise  assembled 
in  the  territory  of  one  or  more  of  the  NAFTA  parties,  or 

(B)  any  other  chapter,  except  from  headings  5106  through  5113,  5204 
through  5212,  5307  through  5308  or  5310  through  5311,  chapter 
54,  or  headings  5508  through  5516  or  6001  through  6002,  provided 
that  the  good  is  both  cut  (or  knit  to  shape)  and  sewn  or 
otherwise  assembled  in  the  territory  of  one  or  more  of  the  NAFTA 
parties. 

33.  A  change  to  subheadings  6108.32  through  6108.39  from  any  other 
chapter,  except  from  headings  5106  through  5113,  5204  through  5212, 
5307  through  5308  or  5310  through  5311,  chapter  54,  or  headings  5508 
through  5516  or  6001  through  6002,  provided  that  the  good  is  both 
cut  (or  knit  to  shape)  and  sewn  or  otherwise  assembled  in  the 
territory  of  one  or  more  of  the  NAFTA  parties. 

34.  A  change  to  subheadings  6108.91  through  6108.99  from  any  other 
chapter,  except  from  headings  5106  through  5113,  5204  through  5212, 
5307  through  5308  or  5310  through  5311,  chapter  54.  or  headings  5508 
through  5516  or  6001  through  6002,  provided  that  the  good  is  both 
cut  (or  knit  to  shape)  and  sewn  or  otherwise  assembled  in  the 
territory  of  one  or  more  of  the  NAFTA  parties. 
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A  change  to  headings  6109  through  6111  from  any  other  chapter, 
except  from  headings  5106  through  5113.  5204  through  5212,  5307 
through  5308  or  5310  through  5311,  chapter  54,  or  headings  5508 
through  5516  or  6001  through  6002,  provided  that  the  good  Is  both 
cut  (or  knit  to  shape)  and  sewn  or  otherwise  assembled  In  the 
territory  of  one  or  more  of  the  NAFTA  parties. 

36.  A  change  to  subheadings  6112.11  through  6112.19  from  any  other 
chapter,  except  from  headings  5106  through  5113,  5204  through  5212, 
5307  through  5308  or  5310  through  5311,  chapter  54,  or  headings  5508 
through  5516  or  6001  through  6002,  provided  that  the  good  is  both 
cut  (or  knit  to  shape)  and  se%m  or  otherwise  assembled  in  the 
territory  of  one  or  more  of  the  NAFTA  parties. 

37.  A  change  to  subheading  6112.20  from  any  other  chapter,  except  from 
headings  5106  through  5113,  5204  through  5212,  5307  through  5308  or 
5310  through  5311,  chapter  54,  or  headings  5508  through  5516  or  6001 
through  6002,  provided  that: 

(A)  the  good  is  both  cut  (or  knit  to  shape)  and  sevm  or  otherwise 
assembled  in  the  territory  of  one  or  more  of  the  NAFTA  parties, 
and 

(B)  with  respect  to  a  garment  described  in  headings  6101,  6102,  6201 
or  6202,  of  wool,  fine  animal  hair,  cotton  or  man-made  fibers, 
Imported  as  part  of  a  ski-suit  of  this  subheading,  the  visible 
lining  fabric  listed  in  chapter  rule  1  for  chapter  61  satisfies 
the  tariff  change  requirements  provided  therein. 

38.  A  change  to  subheadings  6112.31  through  6112.49  from  any  other 
chapter,  except  from  headings  5106  through  5113,  5204  through  5212, 
5307  through  5308  or  5310  through  5311,  chapter  54,  or  headings  5508 
through  5516  or  6001  through  6002,  provided  that  the  good  is  both 
cut  (or  knit  to  shape)  and  sewn  or  otherwise  assembled  in  the 
territory  of  one  pr  more  of  the  NAfTA  parties. 

39.  A  change  to  headings  6113  through  6117  from  any  other  chapter, 
except  from  headings  5106  through  5113,  5204  through  5212,  5307 
through  5308  or  5310  through  5311,  chapter  54,  or  heading  5508 
through  5516  or  6001  through  6002,  provided  that  the  good  is  both 
cut  (or  knit  to  shape)  and  sewn  or  otherwise  assembled  in  the 
territory  of  one  or  more  of  the  NAFTA  parties. 

Chapter  62. 

Chapter  rule  1:   A  change  to  any  of  the  following  headings  or 
subheadings  for  visible  lining  fabrics: 

5111  through  5112,  5208.31  through  5208.59,  5209.31  through  5209.59, 
5210.31  through  5210.59,  5211.31  through  5211.59,  5212.13  through 
5212.15,  5212.23  through  5212.25.  5407.42  through  5407.44,  5407.52 
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through  5407.54,  5407.60,  5407.72  through  5407.74,  5407.82  through 
5407.84,  5407.92  through  5407.94,  5408.22  through  5408.24  (excluding 
tariff  items  5408.22.10,  5408.23.11,  5408.23.21  and  5408.24.10), 
5408.32  through  5408.34,  5512.19,  5512.29,  5512.99,  5513.21  through 
5513.49.  5514.21  through  5515.99.  5§16.12  through  5516.14,  5516.22 
through  5516.24,  5516.32  through  5516.34,  5516.42  through  5516.44, 
5516.92  through  5516.94,  6001.10,  6001.92,  6002.43  or  6002.91 
through  6002.93. 

from  any  other  heading  outside  that  group. 

Chapter  rule  2:   Apparel  goods  of  this  chapter  shall  be  considered  to 
originate  if  they  are  both  cut  and  sewn  or  otherwise  assembled  in  the 
territory  of  one  or  more  of  the  NAFTA  parties  and  if  the  fabric  of  the 
outer  shell,  exclusive  of  collars  or  cuffs,  is  wholly  of  one  or  more  of 
the  following: 

(A)  Velveteen  fabrics  of  subheading  5801.23,  containing  85  per  cent  or 
more  by  weight  of  cotton;  -• 

(B)  Corduroy  fabrics  of  subheading  5801.22,  containing  85  per  cent  or 
more  by  weight  of  cotton  and  containing  more  than  7.5  wales  per 
centimeter; 

(C)  Fabrics  of  subheadings  5111.11  or  5111.19,  if  hand-woven,  with  a 
loom  width  of  less  than  76  cm,  woven  in  the  United  Kingdom  in 
accordaftce  with  the  rules  and  regulations  of  the  Harris  Tweed 
Association,  Ltd. ,  and  so  certified  by  the  Association; 

(D)  Fabrics  of  subheading  5112.30,  weighing  not  more  than  340 -grams  per 
square  meter,  containing  wool,  not  less  than  20  per  cent  by  weight 
of  fine  animal  hair  and  not  less  than  15  per  cent  by  weight  of 
man-made  staple  fibers;  or 

(E)  Batiste  fabrics  of  subheadings  5513.11  or  5513.21,  of  square 
construction,  of  single  yarns  exceeding  76  metric  count,  containing 
between  60  and  70  warp  ends  and  filling  picks  per  square  centimeter, 
of  a  weight  not  exceeding  110  grams  per  square  meter. 

Chapter  rule  3:   For  purposes  of  determining  the  origin  of  a  good  of 
this  chapter,  the  rule  applicable  to  that  good  shall  only  apply  to  the 
component  that  determines  the  tariff  classification  of  the  good  and  such 
component  must  satisfy  the  tariff  change  requirements  set  out  in  the 
rule  for  that  good.   If  the  rule  requires  that  the  good  must  also 
satisfy  the  tariff  change  requirements  for  visible  lining  fabrics  listed 
in  chapter  rule  1  for  this  chapter,  such  requirement  shall  only  apply  to 
the  visible  lining  fabric  in  the  main  body  of  the  garment,  excluding 
sleeves,  which  covers  the  largest  surface  area,  and  shall  not  apply  to 
removable  linings. 
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1.  A  change  to  subheadings  6201.11  through  6201.13  from  any  other 
chapter,  except  from  headings  5106  through  5113,  5204  through  5212, 
5307  through  5308  or  5310  through  5311,  chapter  54,  or  headings  5508 
through  5516,  5801  through  5802  or  6001  through  6002,  provided  that: 

-  (A)  the  good  is  both  cut  and  sewn  or  otherwise  assembled  in  the 
territory  of  one  or  more  of  the  NAFTA  parties,  and 

(B)  the  visible  lining  fabric  listed  in  chapter  rule  1  for  chapter 
62  satisfies  the  tariff  change  requirements  provided  therein. 

2.  A  change  to  subheading  6201.19  from  any  other  chapter,  except  from 
headings  5106  through  5113,  5204  through  5212,  5307  through  5308  or 
5310  through  5311,  chapter  54,  or  headings  5508  through  5516,  5801 
through  5802  or  6001  through  6002,  provided  that  the  good  is  both 
cut  and  sewn  or  otherwise  assembled  in  the  territory  of  one  or  more 
of  the  NAFTA  parties. 

3.  A  change  to  subheadings  6201.91  through  6201,93  from  any  other 
chapter,  except  from  headings  5106  through  5113,  5204  through  5212, 
5307  through  5308  or  5310  through  5311,  chapter  54,  or  headings  5508 
through  5516,  5801  through  5802  or  6001  through  6002,  provided  that: 

(A)  the  good  is  both  cut  and  sewn  or  otherwise  assembled  in  the 
territory  of  one  or  more  of  the  NAFTA  parties,  and 

(B)  the  visible  lining  fabric  listed  in  chapter  rule  1  for  chapter 
62  satisfies  the  tariff  change  requirements  provided  therein. 

4.  A  change  to  subheading  6201.99  from  any  other  chapter,  except  from 
headings  5106  through  5113,  5204  through  5212,  5307  through  5308  or 
5310  through  5311,  chapter  54,  or  headings  5508  through  5516,  5801 
through  5802  or  6001  through  6002,  provided  that  the  good  is  both 
cut  and  sewn  or  otherwise  assembled  in  the  territory  of  one  or  more 
of  the  NAFTA  parties. 

5.  A  change  to  subheadings  6202.11  through  6202. 13*  from  any  other 
chapter,  except  from  headings  5106  through  5113,  5204  through  5212, 
5307  through  5308  or  5310  through  5311,  chapter  54,  or  heading  5508 
through  5516,  5801  through  5802  or  6001  through  6002,  provided  that: 

(A)  the  good  is  both  cut  and  sewn  or  otherwise  assembled  in  the 
territory  of  one  or  more  of  the  NAFTA  parties,  and 

(B)  the  visible  lining  fabric  listed  in  chapter  rule  1  for  chapter 
62  satisfies  the  tariff  change  requirements  provided  therein. 

6.  A  change  to  subheading  6202.19  from  any  other  chapter,  except  from 
headings  5106  through  5113,  5204  through  5212,  5307  through  5308  or 
5310  through  5311,  chapter  54,  or  headings  5508  through  5516,  5801 
through  5802  or  6001  through  6002,  provided  that  the  good  is  both 
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cut  and  sewn  or  otherwise  assembled  in  the  territory  of  one  or  more 
of  the  NAFTA  parties. 

7.  A  change  to  subheadings  6202.91  through  6202.93  from  any  other 
chapter,  except  from  headings  5 106t through  5113,  5204  through  5212, 
5307  through  5308  or  5310  through  5311,  chapter  54,  or  headings  5508 
through  5516,  5801  through  5802  or  6001  through  60.02,  provided 
that: 

(A)  the  good  is  both  cut  and  sewn  or  otherwise  assembled  in  the 
territory  of  one  or  more  of  the  NAFTA  parties,  and 

(B)  the  visible  lining  fabric  listed  in  chapter  rule  1  for  chapter 
62  satisfies  the  tariff  change  requirements  provided  therein. 

8.  A  change  to  subheading  6202.99  from  any  other  chapter,  except  from 
headings  5106  through  5113,  5204  through  5212,  5307  through  5308  or 
5310  through  5311,  chapter  54,  or  headings  5508  through  5516,  5801 
through  5802  or  6001  through  6002,  provided  that  the  good  Is  both  * 
cut  and  sewn  or  otherwise  assembled  in  the  territory  of  one  or  more 
of  the  NAFTA  parties. 

9.  A  change  to  subheadings  6203.11  through  6203.12  from  any  other 
chapter,  except  from  headings  5106  through  5113,  5204  through  5212, 

5307  through  5308  or  5310  through  5311,  chapter  54,  or  headings  5508 
through  5516,  5801  through  5802  or  6001  through  6002.  provided  that: 

(A)  the  good  is  both  cut  and  sewn  or  otheirwlse  assembled  in  the 
territory  of  one  or  more  of  the  NAFTA  parties,  and 

(B)  the  visible  lining  fabric  listed  in  chapter  rule  1  for  chapter 
62  satisfies  the  tariff  change  requirements  provided  therein. 

10.  A  change  to  tariff  item  6203.19.40  from  any  other  chapter,  except 
from  headings  5106  through  5113,  5204  through  5212,  5307  through 

5308  or  5310  through  5311,  chapter  54,  or  headings  5508  through 
5516,  5801  through  5802  or  6001  through  6002,  provided  that  the  good 
is  both  cut  and  sewn  or  otherwise  assembled  In  the  territory  of  one 
or  more  of  the  NAFTA  parties. 

11.  A  change  to  subheading  6203.19  from  any  other  chapter,  except  from 
headings  5106  through  5113,  5204  through  5212,  5307  through  5308  or 
5310  through  5311,  chapter  54,  or  headings  5508  through  5516,  5801 
through  5802  or  6001  through  6002,  provided  that: 

(A)  the  good  is  both  cut  and  sewn  or  otherwise  assembled  in  the 
territory  of  one  or  more  of  the  NAFTA  parties,  and 

(B)  the  visible  lining  fabric  listed  in  chapter  rule  1  for  chapter 
62  satisfies  the  tariff  change  requirements  provided  therein. 
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A  change  to  subheadings  6203.21  through  6203.29  from  any  other 
chapter,  except  from  headings  5106  through  5113,  520A  through  5212, 
5307  through  5308  or  5310  through  5311,  chapter  54,  or  headings  5508 
through  5516,  5801  through  5802  or  6001  through  6002,  provided  that: 

(A)  the  good  is  both  cut  and  sewn  or  otherwise  assembled  in  the 
territory  of  one  or  more  of  the  NAFTA  parties ,  and 

(B)  with  respect  to  a  garment  described  in  heading  6201  or  a  jacket 
or  a  blazer  described  in  heading  6203,  of  wool,  fine  animal 
hair,  cotton  or  man-made  fibers,  imported  as  part  of  an  ensemble 
of  these  subheadings,  the  visible  lining  fabric  listed  in 
chapter  rule  1  for  chapter  62  satisfies  the  tariff  change 
requirements  provided  therein. 

A  change  to  subheadings  6203.31  through  6203.33  from  any  other 
chapter,  except  from  headings  5106  through  5113,  5204  through  5212, 

5307  through  5308  or  5310  through  5311.  chapter  54,  or  headings  5508 
through  5516,  5801  through  5802  or  6001  through  6002,  provided  that: 

(A)  the  good  is  both  cut  and  sewn  or  otherwise  assembled  in  the 
territory  of  one  or  more  of  the  NAFTA  parties,  and 

(B)  the  visible  lining  fabric  listed  in  chapter  rule  1  for  chapter 
62  satisfies  the  tariff  change  requirements  provided  therein. 

A  change  to  tariff  item  6203.39.40  from  any  other  chapter,  except 
from  headings  5106  through  5113.  5204  through  5212,  5307  through 

5308  or  5310  through  5311.  chapter  54,  or  headings  5508  through 
5516,  5801  through  5802  or  6001  through  6002,  provided  that  the  good 
is  both  cut  and  sewn  or  otherwise  assembled  in  the  territory  of  one 
or  more  of  the  NAFTA  parties. 

A  change  to  subheading  6203.39  from  .any  other  chapter,  except  from 
headings  5106  through  5113,  5204  through  5212,  5307  through  5308  or 
5310  through  5311,  chapter  54,  or  headings  5508  through  5516,  5801 
through  5802  or  6001  through  6002,  provided  that: 

(A)  the  good  is  both  cut  and  sewn  or  otherwise  assembled  in  the 
territory  of  one-.or  more  of  the  NAFTA  parties,  and 

(B)  the  visible  lining  fabric  listed  in  chapter  rule  1  for  chapter 
62  satisfies  the  tariff  change  requirements  provided  therein. 

16.  A  change  to  subheadings  6203.41  through  6203.49  from  any  other 

chapter,  except  from  headings  5106  through  5113,  5204  through  5212, 
5307  through  5308  or  5310  through  5311,  chapter  54,  or  headings  5508 
through  5516,  5801  through  5802  or  6001  through  6002,  provided  that 
the  good  is  both  cut  and  sewn  or  otherwise  assembled  in  the 
territory  of  one  or  more  of  the  NAFTA  parties. 
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A  change  to  subheadings  6204.11  through  6204.13  from  any  other 
chapter,  except  from  headings  5106  through  5113,  5204  through  5212, 

5307  through  5308  or  5310  through  5311.  chapter  54,  or  headings  5508 
through  5516,  5801  through  5802  or  6001  through  6002.  provided  that: 

♦ 

(A)  the  good  is  both  cut  and  sewn  or  otherwise  assembled  in  the 
territory  of  one  or  more  of  the  NAFTA  parties,  and 

(B)  the  visible  lining  fabric  listed  in  chapter  rule  1  for  chapter 
62  satisfies  the  tariff  change  requirements  provided  therein. 

18.  A  change  to  tariff  item  6204.19.30  from  any  other  chapter,  except 
from  headings  5106  through  5113,  5204  through  5212,  5307  through 

5308  or  5310  through  5311,  chapter  54,  or  headings  5508  through 
5516,  5801  through  5802  or  6001  through  6002,  provided  that  the  good 
is  both  cut  and  sewn  or  otherwise  assembled  in  the  territory  of  one 
or  more  of  the  NAFTA  parties. 

19.  A  change  to  subheading  6204.19  from  any  other  chapter,  except  from' 
headings  5106  through  5113.  5204  through  5212.  5307  through  5308  or 
5310  through  5311,  chapter  54,  or  headings  5508  through  5516,  5801 
through  5802  or  6001  through  6002,  provided  that: 

(A)  the  good  is  both  cut  and  sewn  or  otherwise  assembled  in  the 
territory  of  one  or  more  of  the  NAFTA  parties,  and 

(B)  the  visible  lining  fabric  listed  in  chapter  rule  1  for  chapter 
62  satisfies  the  tariff  change  requirements  provided  therein. 

20.  A  change  to  subheadings  6204.21  through  6204.29  from  any  other 
chapter,  except  from  headings  5106  through  5113,  5204  through  5212. 
5307  through  5308  or  5310  through  5311,  chapter  54,  or  headings  5508 
through  5516,  5801  through  5802  or  6001  through  6002.  provided  that: 

(A)  the  good  is  both  cut  and  sewn  or  otherwise  assembled  in  the 
^     territory  of  one  or  more  of  the  NAFTA  parties,  and 

(B)  with  respect  to  a  garment  described  in  heading  6202,  a  jacket  or 
a  blazer  described  in  heading  6204,  or  a  skirt  described  in 
heading  6204,  of  wool,  fine  animal  hair,  cotton  or  man-made 
fibers,  imported  as  part  of  an  ensemble  of  these  subheadings, 
the  visible  lining  fabric  listed  in  chapter  rule  1  for  chapter 
62  satisfies  the  tariff  change  requirements  provided  therein. 


21 


A  change  to  subheadings  6204.31  through  6204.33  from  any  other 
chapter,  except  from  headings  5106  through  5113,  5204  through  5212, 
5307  through  5308  or  5310  through  5311,  chapter  54,  or  headings  5508 
through  5516,  5801  through  5802  or  6001  through  6002,  provided  that: 

(A)  the  good  is  both  cut  and  sewn  or  otherwise  assembled  in  the 
territory  of  one  or  more  of  the  NAFTA  parties,  and 
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(B)  the  visible  lining  fabric  listed  in  chapter  rule  1  for  chapter 
62  satisfies  the  tariff  change  requirements  provided  therein. 

22., A  change  to  tariff  items  6204.39.60  or  6204.39.80  from  any  other 
chapter,  except  from  headings  5106  through  5113,  5204  through  5212, 
5307  through  5308  or  5310  through  5311,  chapter  54,  or  headings  5508 
through  5516,  5801  through  5802  or  6001  through  6002,  provided  that 
the  good  is  both  cut  and  sewn  or  otherwise  assembled  in  the 
territory  of  one  or  more  of  the  NAFTA  parties. 

23.  A  change  to  subheading  6204.39  from  any  other  chapter,  except  from 
headings  5106  through  5113,  5204  through  5212,  5307  through  5308  or 
5310  through  5311,  chapter  54,  or  headings  5508  through  5516,  5801 
through  5802  or  6001  through  6002,  provided  that: 

(A)  the  good  is  both  cut  and  sewn  or  otherwise  assembled  in  the 
territory  of  one  or  more  of  the  NAFTA  parties,  and 

(B)  the  visible  lining  fabric  listed  in  chapter  rule  1  for  chapter 
62  satisfies  the  tariff  change  requirements  provided  therein. 

24.  A  change  to  subheadings  6204.41  through  6204.49  from  any  other 
chapter,  except  from  headings  5106  through  5113,  5204  through  5212, 
5307  through  5308  or  5310  through  5311,  chapter  54,  or  headings  5508 
through  5516,  5801  through  5802  or  6001  through  6002,  provided  that 
the  good  is  both  cut  and  sewn  or  otherwise  assembled  in  the 
territory  of  one  or  more  of  the  NAFTA  parties. 

25.  A  change  to  subheadings  6204.51  through  6204.53  from  any  other 
chapter,  except  from  headings  5106  through  5113,  5204  through  5212, 

5307  through  5308  or  5310  through  5311,  chapter  54,  or  headings  5508 
through  5516,  5801  through  5802  or  6001  through  6002,  provided  that: 

(A)  the  good  is  both  cut  and  sewn  or  otherwise  assembled  in  the 
territory  of  one  or  more  of  the  NAFTA  parties,  and 

(B)  the  visible  lining  fabric  listed  in  chapter  rule  1  for  chapter 
62  satisfies  the  tariff  change  requirements  provided  therein. 

26.  A  change  to  tariff  item  6204.59.40  from  any  other  chapter,  except 
from  headings  5106  through  5113,  5204  through  5212,  5307  through 

5308  or  5310  through  5311,  chapter  54,  or  headings  5508  through 
5516,  5801  through  5802  or  6001  through  6002,  provided  that  the  good 
is  both  cut  and  sewn  or  otherwise  assembled  in  the  territory  of  one 
or  more  of  the  NAFTA  parties. 

27.  A  change  to  subheading  6204.59  from  any  other  chapter,  except  from 
headings  5106  through  5113,  5204  through  5212,  5307  through  5308  or 
5310  through  5311,  chapter  54,  or  headings  5508  through  5516,  5801 
through  5802  or  6001  through  6002,  provided  that: 
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(A)  the  good  is  both  cut  and  sewn  or  otherwise  assembled  in  the 
territory  of  one  or  more  of  the  NAFTA  parties,  and 

(B)  the  visible  lining  fabric  lisued  in  chapter  rule  1  for  chapter 
62  satisfies  the  tariff  change  requirements  provided  therein. 

28.  A  change  to  subheadings  6204.61  through  6204.69  from  any  other 
chapter,  except  from  headings  5106  through  5113,  5204  through  5212, 
5307  through  5308  or  5310  through  5311,  chapter  54,  or  headings  5508 
through  5516,  5801  through  5802  or  6001  through  6002,  provided  that 
the  good  is  both  cut  and  sewn  or  otherwise  assembled  in  the 
territory  of  one  or  more  of  the  NAFTA  parties. 

29.  A  change  to  subheading  6205.10  from  any  other  chapter,  except  from 
headings  5106  through  5113,  5204  through  5212,  5307  through  5308  or 
5310  through  5311.  chapter  54,  or  headings  5508  through  5516,  5801 
through  5802  or  6001  through  6002,  provided  that  the  good  is  both 
cut  and  sewn  or  otherwise  assembled  in  the  territory  of  one  or  more 
of  the  NAFTA  parties. 

Subheading  rule:  Men's  or  boys'  shirts  of  cotton  (subheading  6205.20) 
or  of  man-made  fibers  (subheading  6205.30)  shall  be  considered  to 
originate  if  they  are  both  cut  and  assembled  in  the  territory  of  one  or 
more  of  the  Parties  and  if  the  fabric  of  the  outer  shell,  exclusive  of 
collars  or  cuffs,  is  wholly  of  one  or  more  <jf  the  following: 

(a)  Fabrics  of  subheadings  5208.21,  5208.22,  5208.29,  5208.31, 
5208.32,  5208.39,  5208.41,  5208.42,  5208.49.  5208.51,  5208.52  or 
5208.59,  cyf   average  yarn  number  exceeding  135  metric; 

(b)  Fabrics  of  subheadings  5513.11  or  5513.21,  not  of  square 
construction,  containing  more  than  70  warp  ends  and  filling 
picks  per  square  centimeter,  of  average  yarn  number  exceeding  70 
metric; 

(c)  Fabrics  of  subheadings  5210.21  or  5210.31,  not  of  square 
construction,  containing  more  than  70  warp  ends  and  filling 
picks  per  square  centimeter,  of  average  yarn  number  exceeding  70 
metric; 

(d)  Fabrics  of  subheadings  5208.22  or  5208.32.  not  of  square 
construction,  containing  more  than  75  warp  ends  and  filling 
picks  per  square  centimeter,  of  average  yarn  number  exceeding  65 
metric; 

(e)  Fabrics  of  subheadings  5407.81,  5407.82  or  5407.83,  weighing 
less  than  170  grams  per  square  meter,  having  a  dobby  weave 
created  by  a  dobby  attachment; 

(f)  Fabrics  of  subheadings  5208.42  or  5208.49,  not  of  square 
construction,  containing  more  than  85  warp  ends  and  filling 
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plcks  per  square  centimeter,  of  average  yam  number  exceeding  85 
metric; 
(g)   Fabrics  of  subheading  5208.51,  of  square  construction, 

containing  more  than  75  warp  ends  and  filling  picks  per  square 
centimeter,  made  with  single  yarns,  of  average  yarn  number  95  or 
greater  metric; 

(h)   Fabrics  of  subheading  5208.41,  of  square  construction,  with  a 
gingham  pattern,  containing  more  than  85  warp  ends  and  filling 
picks  per  square  centimeter,  made  with  single  yarns,  of  average 
yarn  number  95  or  greater  metric,  and  characterized  by  a  check 
effect  produced  by  the  variation  in  color  of  the  yams  in  the 
warp  and  filling;  or 

(i)   Fabrics  of  subheading  5208.41,  with  the  warp  colored  with 

vegetable  dyes,  and  the  filling  yarns  white  or  colored  with 
vegetable  dyes,  of  average  yarn  numbsr  greater  than  65  metric. 

30.  A  change  to  subheadings  6205.20  through  6205.30  from  any  other 
chapter,  except  from  headings  5106  through  5113,  5204  through  5212, 
5307  through  5308  or  5310  through  5311,  chapter  54,  or  headings  5508 
through  5516,  5801  through  5802  or  6001  through  6002,  provided  that 
the  good  is  both  cut  and  sewn  or  otherwise  assembled  in  the 

^'  territory  of  one  or  more  of  the  NAFTA  parties. 

31.  A  change  to  subheading  6205.90  from  any  other  chapter,  except  from 
headings  ^06  through  5113,  5204  through  5212,  5307  through  5308  or 
5310  through  5311,  chapter  54,  or  headings  5508  through  5516,  5801 
through  5802  or  6001  through  6002,  provided  that  the  good  is  both 
cut  and  sewn  or  otherwise  assembled  in  the  territory  of  one  or  more 
of  the  NAFTA  parties. 

32.  A  change  to  headings  6206  through  6210  from  any  other  chapter, 
except  from  headings  5106  through  5113,  5204  through  5212,  5307 
through  5308  or  5310  through  5311,  chapter  54,  or  headings  5508 
through  5516,  5801  through  5802  or  6001  through  6002,  provided  that 
the  good  is  both  cut  and  sewn  or  otherwise  assembled  in  the 
territory  of  one  or  more  of  the  NAFTA  parties. 
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A  change  to  subheadings  6211.11  through  6211.12  from  any  other 
chapter,  except  from  headings  5106  through  5113,  5204  through  5212, 
5307  through  5308  or  5310  through  5311,  chapter  54,  or  headings  5508 
through  5516,  5801  through  5802  or  6001  through  6002.  provided  that 
the  good  is  both  cut  and  sewn  or  otherwise  assembled  in  the 
territory  of  one  or  more  of  the  NAFTA  parties. 

A  change  to  subheading  6211.20  from  any  other  chapter,  except  from 
headings  5106  through  5113,  5204  through  5212,  5307  through  5308  or 
5310  through  5311,  chapter  54,  or  headings  5508  through  5516,  5801 
through  5802  or  6001  through  6002,  provided  that: 
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(A)  the  good  is  both  cut  and  sewn  or  otherwise  assembled  in  the 
territory  of  one  or  more  of  the  NAFTA  parties,  and 

(B)  with  respect  to  a  garment  described  in  heading  6101,  6102,  6201 
or  6202,  of  wool,  fine  animal  hair,  cotton  or  man-made  fibers. 
Imported  as  part  of  a  ski-suit  of  this  subheading,  the  visible 
lining  fabric  listed  in  chapter  rule  1  for  chapter  62  satisfies 
the  tariff  change  requirements  provided  therein. 

35.  A  change  to  subheadings  6211.31  through  6211.49  from  any  other 
chapter,  except  from  headings  5106  through  5113,  5204  through  5212, 
5307  through  5308  or  5310  through  5311,  chapter  54,  or  headings  5508 
through  5516,  5801  through  5802  or  6001  through  6002,  provided  that 
the  good  is  both  cut  and  sewn  or  otherwise  assembled  in  the 
territory  of  one  or  more  of  the  NAFTA  parties. 

36.  A  change  to  subheading  6212.10  from  any  other  chapter,  provided  that 
the  good  is  both  cut  and  sewn  or  otherwise  assembled  in  the 
territory  of  one  or  more  of  the  NAFTA  parties. 

37.  A  change  to  subheadings  6212.20  through  6212.90  from  any  other 
chapter,  except  from  headings  5106  through  5113,  5204  through  5212, 
5307  through  5308  or  5310  through  5311,  chapter  54,  or  headings  5508 
through  5516,  5801  through  5802  or  6001  through  6002,  provided  that 
the  good  is  both  cut  and  sewn  or  otherwise  assembled  in  the 
territory  of  one  or  more  of  the  NAFTA  parties. 

« 

38.  A  change  to  headings  6213  through  6217  from  any  other  chapter, 
except  from  headings  5106  through  5113,  5204  through  5212,  5307 
through  5308  or  5310  through  5311,  chapter  54,  or  headings  5508 
through  5516,  5801  through  5802  or  6001  through  6002,  provided  that 
the  good  is  both  cut  and  sewn  or  otherwise  assembled  in  the 
territory  of  one  or  more  of  the  NAFTA  parties. 

Chapter  63. 

Chapter  rule  1:   For  purposes  of  determining  the  origin  of  a  good  of 
this  chapter,  the  rule  applicable  to  that  good  shall  only  apply  to  the 
component  that  determines  the  tariff  classification  of  the  good  and  such 
component  must  satisfy  the  tariff  change  requirements  set  out  in  the 
rule  for  that  good. 

1.  A  change  to  headings  6301  through  6302  from  any  other  chapter, 
except  from  headings  5106  through  5113,  5204  through  5212,  5307 
through  5308  or  5310  through  5311,  chapters  54  through  55,  or 
headings  5801  through  5802  or  6001  through  6002,  provided  that  the 
good  is  both  cut  (or  knit  to  shape)  and  sewn  or  otherwise  assembled 
in  the  territory  of  one  or  more  of  the  NAFTA  parties. 

2.  A  change  to  tariff  item  6303.. 92. 10  from  tariff  Items  5402.43.10  or 
5402.52.10  or  any  other  chapter,  except  from  headings  5106  through 
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5113.  5204  through  5212,  5307  through  5308  or  5310  through  5311, 
chapters  54  through  55,  or  headings  5801  through  5802  or  6001 
through  6002 ,  provided  that  the  good  is  both  cut  and  sewn  or 
otherwise  assembled  in  the  territory  of  one  or  more  of  the  NAFTA 
parties. 

3.  A  change  to  heading  6303  from  any  other  chapter,  except  from 
headings  5106  through  5113,  5204  through  5212,  5307  through  5308  or 
5310  through  5311,  chapters  54  through  55,  or  headings  5801  through 
5802  or  6001  through  6002,  provided  that  the  good  is  both  cut  (or 
knit  to  shape)  and  sewn  or  otherwise  assembled  in  the  territory  of 
one  or  more  of  the  NAFTA  parties. 

4.  A  change  to  headings  6304  through  6310  from  any  other  chapter, 
except  from  headings  5106  through  5113,  5204  through  5212,  5307 
through  5308  or  5310  through  5311,  chapters  54  through  55,  or 
headings  5801  through  5802  or' 6001  through  6002,  provided  that  the 
good  is  both  cut  (or  knit  to  shape)  and  sewn  or  otherwise  assembled 
in  the  territory  of  one  or  more  of  the  NAFTA  parties. 

Chapter  64. 

1.  A  change  to  headings  6401  through  6405  from  any  heading  outside  that 
group ,  except  from  subheading  6406 . 10 ,  provided  there  is  a  regional 
value  content  of  not  less  than  55  percent  under  the  net  cost  method. 

2.  A  change  to  subheading  6406.10  from  any  other  subheading,  except 
from  headings  6401  through  6405,  provided  there  is  a  regional  value 
content  of  not  less  than  55  percent  under  the  net  cost  method. 

3.  A  change  to  subheadings  6406.20  through  6406.99  from  any  other 
chapter. 

Chapter  65.  ^ 

1.  A  change  to  headings  6501  through  6502  from  any  other  chapter. 

2.  A  change  to  headings  6503  through  6507  from  any  heading  outside  that 
group . 

»^  ■ 

Chapter  66. 

1.  A  change  to  heading  6601  from  any  other  heading,  except  from  a 
combination  of  both: 

(A)  subheading  6603.20;  and 

(B)  headings  3920  through  3921,  5007,  5111  through  5113,  5208 
through  5212,  5309  through  5311,  5407  through  5408,  5512  through 
5516,  5602  through  5603,  5801  through  5811,  5901  through  5911  or 
6001  through  6002. 
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2.  A  change  to  heading  6602  from  any  other  heading. 

3.  A  change  to  heading  6603  from  any  other  chapter. 
Chapter  67. 

1.  A  change  to  tariff  item  6701.00.30  from  any  other  tariff  item. 

2.  A  change  to  heading  6701  from  any  other  chapter. 

3.  A  change  to  heading  6702  from  any  other  heading. 

4.  A  change  to  heading  6703  from  any  other  chapter. 

5.  A  change  to  heading  6704  from  any  other  heading. 
Chapter  68. 

1.  A  change  to  headings  6801  through  6811  from  any  other  chapter. 

2.  A  change  to  subheading  6812.10  from  any  other  chapter. 

3.  A  change  to  subheading  6812.20  from  any  other  subheading. 

4.  A  change  to  subheadings  6812.30  through  6812.40  from  other 
subheading  outside  that  group. 

5.  A  change  to  subheading  6812.50  from  any  other  subheading. 

6.  A  change  to  subheadings .6812. 60  through  6812.90  from  any  subheading 
Outside  that  group. 

7.  A  change  to  heading  6813  from  any  other  heading. 

8.  A  change  to  headings  6814  through  6815  from  any  other  chapter. 

Chapter  69.  A  change  to  headings  6901  through  6914  from  any  other 
chapter. 

Chapter  70. 

1.  A  change  to  headings  7001  through  7002  from  any  other  chapter. 

2.  A  change  to  headings  7003  through  7009  from  any  heading  outside  that 
group . 

3.  A  change  to  headings  7010  through  7020  from  any  other  heading, 
except  from  headings  7007  through  7020. 
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Chapter  71. 

1.  A  change  to  headings  7101  through  7112  from  any  other  chapter. 

Heading  rule:   For  the  purposes  of  headings  7113  through  7118,  pearls, 
temporarily  or  permanently  strxing  but  without  the  addition  of  clasps  or 
other  ornamental  features  of  precious  metals  or  stones,  shall  be  treated 
as  an  originating  good  only  if  the  pearls  were  obtained  in  the  territory 
of  one  or  more  of  the  NAFTA  parties. 

2.  A  change  to  headings  7113  through  7118  from  any  heading  outside  that 
group . 

Chapter  72. 

1.  A  change  to  heading  7201  from  any  other  chapter. 

2.  A  change  to  subheadings  7202.11  through  7202.60  from  any  other 
chapter. 

3.  A  change  to  subheading  7202.70  from  any  other  chapter,  except  irom 
subheading  2613.10. 

4.  A  change  to  subheadings  7202.80  through  7202,99  from  any  other 
chapter. 

5.  A  change  to  headings  7203  through  7205  from  any  other  chapter. 

6.  A  change  to   headings  7206  through  7207  from  any  heading  outside  that 
group .  • 

7.  A  change  to  headings  7208  through  7216  from  any  heading  outside  that 
group . 

8.  A  change  to  heading-  7217  from  any  other  heading,  except  from 
headings  7213  through  7215. 

9.  A  change  to  headings  7218  through  7222  from  any  heading  outside  that 
group . 

10.  A  change  to  heading  7223  from  any  other  heading,  except  from 
headings  7221  through  7222. 

11.  A  change  to  headings  7224  through  7228  from  any  heading  outside  that 
group . 

12.  A  change  to  heading  7229  from  any  other  heading,  except  from 
headings  7227  through  7228. 
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Chapter  73. 

1.  A  change  to  headings  7301  through  7303  from  any  other  chapter. 

2.  A  change  to  subheadings  7304.10  tjjrough  7304.39  from  any  other 
chapter . 

3.  A  change  to  tariff  item  7304.41.30  from  subheading  7304.49  or  any 
other  chapter.  ^ 

4.  A  change  to  subheading  7304.41  from  any  other  chapter. 

5.  A  change  to  subheadings  7304.49  through  7304.90  from  any  other 
chapter.  "^ 

6.  A  change  to  headings  7305  through  7307  from  any  other  chapter. 

7.  A  change  to  heading  7308  from  any  other  heading,  except  for  changes 
resulting  from  the  following  processes  performed  on  angles,  shapes' 
or  sections  of  heading  7216: 

(A)  drilling,  punching,  notching,  cutting,  cambering,  or  sweeping 
whether  performed  individually  or  in  combination; 

(B)  adding  attachments  or  weldments  for  composite  construction; 

(C)  adding  attachments  for  handling  purposes; 

(D)  adding  weldments,  connectors  or  attachments  to  H- sections  or  I- 
sections;  provided  that  the  maximum  dimension  of  the  weldments, 
connectors,  or  attachments  is  not  greater  than  the  dimension 
between  the  inner  surfaces  of  the  flanges  of  the  H- sections  or 
I-sections; 

(E)  painting,  galvanizing,  or  otherwise  coating;  or 

(F)  adding  a  simple  base  plate  without  stiffening  elements, 
individually  or  in  combination  with  drilling,  punching,' 
notching,  or  cutting,  to  create  an  article  suitable  as  a  column. 

8.  A  change  to  headings  7309  through  7311  from  any  heading  outside  that 
group . 

9.  A  change  to  headings  7312  through  7314  from  any  other  heading, 
including  another  heading  within  that  group. 

10. (A)   A  change  to  subheadings  7315.11  through  7315.12  from  any  other 
heading;  pr 

(B)  A  change  to  subheadings  7315.11  through  7315.12  from  subheading 
7315.19,  whether  or  not  there  Is  also  a  change  from  any  other 
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heading,  provided  there  is  a  regional  value  content  of  not  less 
than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

11.  A  change  to  subheading  7315.19  from  any  other  heading. 

12. (A)  A  change  to  subheadings  7315.20  through  7315.89  from  any  other 
heading;  or 

(B)  A  change  to  subheadings  7315.20  through  7315.89  from  subheading 
7315.90,  whether  or  not  there  is  also  a  change  from  any  other 
heading,  provided  there  is  a  regional  value  content  of  not  less 
than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

13.  A  change  to  subheading  7315.90  from  any  other  heading. 

14.  A  change  to  heading  7316  from  any  other  heading,  except  from 
headings  7312  or  7315. 

15.  A  change  to  headings  7317  through  7318  from  any  heading  outside  that 
group . 

16.  A  change  to  headings  7319  through  7320  from  any  heading  outside  that 
group . 

17.  A  change  to  tariff  item  7321.11.30  from  any  other  subheading,  except 
from  tariff  items  7321.90.10,  7321.90*20  or  7321.90.40. 

18. (A)  A  change  to  subheading  7321.11  from  any  other  heading;  or 

(B)   A  change  to  subheading  7321,11  from  subheading  7321.90,  whether 
or  not  there  is  also  a  change  from  any  other  heading,  provided 
there  is  a  regional'  value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

19. (A)  A  change  to  subheadings  7321.12  through  7321.83  from  any  other 
heading;  or 

(B)  A  change  to  subheadings  7321.12  through  7321.83  from  subheading 
7321.90,  whether  or  not  there  is  also  a  change  from  any  other 
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headlng,  provided  there  is  a  regional  value  content  of  not  less 
than:  .       « 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

20.  A  change  to  tariff  item  7321.90.10  from  any  other  tariff  item.' 

21.  A  change  to  tariff  item  7321.90.20  from  any  other  tariff  item. 

22.  A  change  to  tariff  item  7321.90.40  from  any  other  tariff  item. 

23.  A  change  to  subheading  7321.90  from  any  other  heading. 

24.  A  change  to  headings  7322  through  7323  from  any  heading  outside  that 
group . 

25. (A)  A  change  to  subheadings  7324.10  through  7324.29  from  any  other* 
heading;  or 

(B)  A  change  to  subheadings  7324.10  through  7324.29  from  subheading 
7324.90,  whether  or  not  there  is  also  a  change  from  any  other 
heading,  provided  there  is  a  regional  value  content  of  not  less 
than: 

(1^  60  percent  where  the  transaction  value  method  is  used,  or 
(2)  50  percent  where  the  net  cost  method  is  used. 

26.  A  change  to  subheading  7324.90  from  any  other  heading. 

27.  A  change  to  headings  7325  through  7326  from  any  other  heading 
outside  that  group. 

Chapter  74. 

1.  A  change  to  headings  7401  through  7402  from  any  other  chapter. 

2. (A)  A  change  to  heading  7403  from  any  other  chapter;  or 

(B)  A  change  to  heading  7403  from  headings  7401  or  7402  or  tariff 
item  7404.00.30,  whether  or  not  there  is  also  a  change  from  any 
other  chapter,  provided  there  is  a  regional  value  content  of  not 
less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 
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3.  No  required  change  In  tariff  classification  to  heading  7404, 
provided  the  waste  and  scrap  are  wholly  obtained  or  produced 
entirely  in  the  territory  of  one  or  more  of  the  NAFTA  parties. 

4.CA)  A  change  to  headings  7405  through  7407  from  any  other  chapter; 
or 

(B)  A  change  to  headings  7405  through  7407  from  headings  7401  or 

7402  or  tariff  item  7404.00.30,  whether  or  not  there  is  also  a 
change  from  any  other  chapter,  provided  there  is  a  regional 
value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

5. (A)  A  change  to  tariff  item  7408.11.60  from  any  other  chapter;  or 

(B)  A  change  to  tariff  item  7408.11.60  from  headings  7401  or  7402  or 
tariff  item  7404.00.30,  whether  or  not  there  is  also  a  change 
from  any  other  chapter,  provided  there  is  a  regional  value 
content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

6.  A  change  to  subheading  7408.11  from  any  other  heading,  except  from 
heading  7407. 

7.  A  change  to  subheadings  7408.19  through  7408.29  from  any  other 
heading,  except  from  heading  7407. 

8.  A  change  to  heading  7409  from  any  other  heading. 

9.  A  change  to  heading  7410  from  any  other  heading,  except  from  heading 
7409. 

10.  A  change  to  heading  74y  from  any  other  heading,  except  from  tariff 
items  7407.10.15,  7407.21.15,  7407.22.15  or  7407.29.15,  or  heading 
7409 . 

11-  A  change  to  heading  7412  from  any  other  heading,  except  from  heading 
7411. 

12. (A)  A  change  to  heading  7413  from  any  other  heading,  except  from 
headings  7407  through  7408;  or 

(B)  A  change  to  heading  7413  from  headings  7407  through  7408, 

whether  or  not  there  is  also  a  change  from  any  other  heading, 
provided  there  is  a  regional  value  content  of  not  less  than: 


Federal  Register  /  Vol.  58,  No.  242  /  Monday,  December  20,  1993  /  Presidential  Documents  66945 


Annex  1  (con.) 
-75- 


(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

13.  A  change  to  headings  7414  through  7418  from  any  other  heading, 
including  another  heading  within  that  group. 

14.  A  change  to  subheading  7419.10  from  any  other  heading,  except  from 
heading  7407. 

15.  A  change  to  subheadings  7419.91  through  7419.99  from  any  other 
heading . 

Chapter  75. 

1.  A  change  to  headings  7501  through  7504  from  any  other  chapter. 

2.  A  change  to -heading  7505  from  any  other  heading.  "* 

3.  A  change  to  tariff  item  7506.10.45  from  any  other  tariff  item. 

4.  A  change  to  tariff  item  7506.20.45  from  any  other  tariff  item. 

5.  A  change  to  heading  7506  from  any  other  heading. 

6.  A  change  to  headings  7507  through  7508  from  any  heading  outside  that 
group . 

Chapter  76. 

1.  A  change  to  headings  7601  through  7603  from  any  other  chapter. 

2..  A  change  to  headings  7604  through  7606  from  any  heading  outside  that 
group . 

3.  A  change  to  heading  7607  from  any  other  heading. 

4.  A  change  to  headings  7608  through  7609  from  any  heading  outside  that 
group . 

5.  A  change  to  headings  7610  through  7613  from  any  other  heading, 
including  another  heading  within  that  group. 

6.  A  change  to  heading  7614  from  any  other  heading,  except  from 
headings  7604  through  7605. 

7.  A  change  to  headings  7615  through  7616  from  any  other  heading, 
including  another  heading  within  that  group. 
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Chapter  78. 

1.  A  change  to  headings  7801  through  7802  from  any  other  chapter. 

2. (A)  A  change  to  headings  7803  through  7806  from  any  other  chapter; 
or 

(B)  A  change  to  headings  7803  through  7806  from  any  other  heading 
within  chapter  78,  including  another  heading  within  that  group, 
whether  or  not  there  is  also  a  change  from  any  other  chapter, 
provided  there  is  a  regional  value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 
Chapter  79. 

1.  A  change  to  headings  7901  through  7903  from  any  other  chapter. 

2. (A)  A  change  to  headings  7904  through  7907  from  any  other  chapter; 
or 

^ ■  (B)  A  change  to  headings  7904  through  7907  from  any  other  heading 

within  chapter  79,  including  another  heading  within  that  group, 
whether  or  not  there  is  also  a  change  from  any  other  chapter, 
provided  there  is  a  regional  value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 
Chapter  80. 

1.  A  change  to  headings  8001  through  8002  from  any  other  chapter. 

2.  A  change  to  headings  8003  through  8004  from  any  heading  outside  that 
group . 

3.  A  change  to  headings  8005  through  8007  from  any  heading  outside  that 
group . 

Chapter  81. 

1.  A  change   to  subheadings   8101.10  through  8101.91  from  any  other 
chapter. 

2.  A  change  to  subheading  8101.92  from  any  other  subheading. 

3.  A  change  to  subheading  8101.93  from  any  other  chapter. 
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4.  A  change  to  subheading  8101.99  from  any  other  subheading. 

5.  A  change  to  subheadings  8102.10  through  8102.91  from  any  other 
chapter. 

6.  A  change  to  subheading  8102.92  from  any  other  subheading. 

7.  A  change  to  subheading  8102.93  from  any  other  subheading,  except 
from  tariff  item  8102.92.30. 

8.  A  change  to  subheading  8102.99  from  any  other  subheading. 

9.  A  change  to  subheading  8103.10  from  any  other  chapter. 

10.  A  change  to  subheading  8103.90  from  any  other  subheading. 

11.  A  change  to  subheadings  8104.11  through  8104.30  from  any  other 
chapter. 

12.  A  change  to  subheading  8104.90  from  any  other  subheading. 

13.  A  change  to  subheading  8105.10  from  any  other  chapter. 

14.  A  change  to  subheading  8105.90  from  any  other  subheading. 

15.  A  change  to  heading  8106  from  any  other  chapter. 

16.  A  change  to  subheading  8107.10  from  any  other  chapter. 

17.  A  change  to  subheading  8107.90  from  any  other  subheading. 

18.  A  change  to  subheading  8108.10  from  any  other  chapter. 

19.  A  change  to  subheading  8108.90  from  any  other  subheading. 

20.  A  change  to  subheading  8109.10  from  any  other  chapter. 

21.  A  change  to  subheading  8109.90  from  any  other  subheading. 

22.  A  change  to  heading  8110  from  any  other  chapter. 

23.  A  change  to  tariff  item  8111.00.60  from  any  other  tariff  item. 

24.  A  change  to  heading  8111  from  any  other  chapter. 

25.  A  change  to  heading  8112  through  8113  from  any  other  chapter. 

Chapter  82.  A  change  to  headings  8201  through  8215  from  any  other 
chapter. 
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Chapter  83. 

l.(A)  A  change  to  subheadings  8301.10  through  8301.50  from  any 
chapter;  or 

~ (B)  A  change  to  subheadings  8301.10  through  8301.50  from  subheading 

8301.60,  whether  or  not  there  is  also  a  change  from  any  other 

chapter,  provided  there  is  a  regional  value  content  of  not  less 
than : 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

2.  A  change  to  subheadings  8301.60  through  8301.70  from  any  other 
chapter . 

3.  A  change  to  headings  8302  through  8304  from  any  other  heading, 
including  another  heading  within  that  group. 

4. (A)  A  change  to  subheadings  8305.10  through  8305.20  from  any  other 
chapter;  or 

^'  (B)  A  change  to  subheadings  8305.10  through  8305.20  from  subheading 

8305.90,  whether  or  not  there  is  also  a  change  from  any  other 
chapter,  provided  there  is  a  regional  value  content  of  not  less 
than : 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

5.  A  change  to  subheading  8305.90  from  any  other  heading. 

6.  A  change  to  headings  8306  through  8307  from  any  other  chapter. 

7. (A)  A  change  to  subheadings  8308.10  through  8308.20  from  any  other 
chapter;  or 

(B)  A  change  to  subhjeadings  8308.10  through  8308.20  from  subheading 
8308.90,  whether  or  not  there  is  also  a  change  from  any  other 
chapter,  provided  there  is  a  regional  value  content  of  not  less 
than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

8.  A  change  to  subheading  8308.90  from  any  other  heading. 

9.  A  change  to  headings  8309  through  8310  from  any  other  chapter. 
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A  change  to  subheadings  8311.10  through  8311.30  from  any  other 
chapter;  or 


(B)  A  change  to  subheadings  8311^10  through  8311.30  from  subheading 
8311.90,  whether  or  not  there  is  also  a  change  from  any  other 
chapter,  provided  there  is  a  regional  value  content  of  not  less 
than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

11.  A  change  to  subheading  8311.90  from  any  other  heading. 

Chapter  84. 

Chapter  rule  1:   For  purposes  of  this  chapter,  the  term,  "printed 
circuit  assembly",  means  a  good  consisting  of  one  or  more  printed 
circuits  of  heading  8534  with  one  or  more  active  elements  assembled 
thereon,  with  or  without  passive  elements.   For  purposes  of  this  rule, 
"active  elements"  means  diodes,  transistors  and  similar  semiconductor 
devices,  whether  or  not  photosensitive,  of  heading  8541,  and  integrated 
circuits  and  microassemblies  of  heading  8542. 

Chapter  rule  2:   Tariff  items  8473.30.30  and  8473.30.60  cover  the 
followirt)5  parts  for  printers  of  subheading  8471.92: 

(a)  control  or  command  assemblies,  incorporating  more  than  one  of 
the  following:  printed  circuit  assembly;  hard  or  flexible 
(floppy)  disc  drive;  keyboard;  user  interface; 

(b)  light  source  assemblies,  incorporating  more  than  one  of  the 
following:   light  emitting  diode  assembly;  gas  laser;  mirror 
polygon  assembly;  base  casting; 

(c)  laser  imaging  assemblies,  incorporating  more  than  one  of  the 
following:  photoreceptor  belt  or  cylinder;  toner  receptacle 
unit;  toner  developing  unit;  charge/discharge  unit;  cleaning 
unit; 

(d)  image  fixing  assemblies,  incorporating  more  than  one  of  the 
following:   fuser;  pressure  roller;  heating  element;  release  oil 
dispenser;  cleaning  unit;  electrical  control; 

(e)  ink  jet  marking  assemblies,  incorporating  more  than  one  of  the 
following:   thermal  print  head;  ink  dispensing  unit;  nozzle  and 
reservoir  unit;  ink  heater; 
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(f)  maintenance/sealing  assemblies,  Incorporating  more  than  one  of 
the  following:   vacuum  unit;  Ink  jet  covering  unit;  sealing 
unit;  purging  unit; 

(g)  paper  handling  assemblies,  Incorporating  more  than  one  of  the 
following:  paper  transport  belt;  roller;  print  bar;  carriage; 
grlpper  roller;  paper  storage  tinlt;  exit  tray; 

(h)  thermal  transfer  Imaging  assemblies,  Incorporating  more  than  one 
of  the  following:   theirmal  print  head;  cleaning  unit;  supply  or 
take-up  roller; 

(1)  lonographlc  Imaging  assemblies.  Incorporating  more  than  one  of 
the  following:   Ion  generation  and  emitting  unit;  air  assist 
unit;  printed  circuit  assembly;  charge  receptor  belt  or 
cylinder;  toner  receptacle  unit;  toner  distribution  unit; 
developer  receptacle  and  distribution  unit;  developing  unit; 
charge/discharge  unit;  cleaning  unit;  or 

(j)  combinations  of  the  above  specified  assemblies. 

Chapter  rule  3:   For  the  purposes  of  the  subdivisions  pertaining  to  this 
chapter,  whenever  the  subdivision  designation  Is  underscored,  the 
^  ■  provisions  of  subdivision  (d)  of  this  note  may  apply  to  goods  for  use  In 

a  motor  vehicle  of  chapter  87. 

•  1 . (A)  A  change  to  subheadings  8401 . 10  through  8401 . 30  from  any  other 
heading;  or 

(B)  A  change  to  subheadings  8401.10  through  8401.30  from  subheading 

8401.40,  whether  or  not  there  Is  also  a  change  from  any  other 

heading,  provided  there  Is  a  regional  value  content  of  not  less 
than: 

(1)  60  percent  where  the  transaction  value  method  Is  used,  or 

(2)  SO  percent  where  the  net  cost  method  Is  vised. 

2.  A  change  to  subheading  8401.40  from  any  other  heading. 

3 . (A)  A  change  to  subheadings  8402 . 11  through  8402 . 20  from  any  other 
heading;  or 

(B)  A  change  to  subheadings  8402.11  through  8402.20  from  subheading 

8402.90,  whether  or  not  there  Is  also  a  change  from  any  other 

heading,  provided  there  Is  a  regional  value  content  of  not  less 
than : 

(1)  60  percent  where  the  transaction  value  method  Is  used,  or 

(2)  50  percent  where  the  net  cost  method  Is  used. 
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4. (A)  A  change  to  subheading  8402.90  from  any  other  heading;  or 

(B)  No  required  change  In  tariff  classification  to  svibheadlng 

8402.90,  provided  there  Is  {^regional  value  content  of  not  less 
than : 

(1)  60  percent  where  the  transaction  value  method  Is  used,  or 

(2)  SO  percent  where  the  net  cost  method  Is  used. 

S.(A)  A  change  to  subheading  8403.10  from  any  other  heading;  or 

(B)  A  change  to  subheading  8403.10  from  subheading  8403.90,  whether 
or  not  there  is  also  a  change  from  any  other  heading,  provided 
there  is  a  regional  value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  Is  \ised,  or 

(2), SO  percent  where  the  net  cost  method  Is  used. 

6.  A  change  to  subheading  8403.90  from  any  other  heading. 

7. (A)  A  change  to  subheadings  8404.10  through  8404.20  from  any  other 
heading;  or 

(B)  "A  change  to  subheadings  8404.10  through  8404.20  from  subheading 

8404.90,  whether  or  not  there  is  also  a  change  from  any  other 

heading,  provided  there  is  a  regional  value  content  of  not  less 
than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  Is  used. 
8.  A  change  to  subheading  8404.90  from  any  other  heading. 

9. (A)  A  change  to  subheading  8405.10  from  any  other  heading;  or 

(B)  A  change  to  subheading  8405.10  from  subheading  8405.90,  whether 
or  not  there  Is  also  a  change  from  any  other  heading,  provided 
there  is  a  regional  value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  SO  percent  where  the  net  cost  method  Is  used. 
10.  A  change  to  subheading  8405.90  from  any  other  heading. 
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il. A  change  to  subheadings  8406.11  through  8406.19  from  any  subheading 
outside  that  group,  except  from  tariff  items  8406.90.20,  8406.90.40, 
8406.90.50  or  8406.90.70. 

12.  A  change  to  tariff  items  8406.90.20  or  8406.90.50  from  tariff  items 
~  8406.90.30  or  8406.90.60,  or  any  other  heading. 

13.  A  change  to  tariff  items  8406.90.40  or  8406.90.70  from  any  other 
tariff  item. 

14.  A  change  to  subheading  8406.90  from  any  other  heading. 

15.  A  change  to  headings  8407  through  8408  from  any  other  heading, 
including  another  heading  within  that  group,  provided  there  is  a 
regional  value  content  of  not  less  than: 

(A)  60  percent  where  the  transaction  value  method  is  used,  or 

(B)  50  percent  where  the  net  cost  method  is  used. 

16.  A  change  to  subheading  8409.10  from  any  other  heading. 

17. (A)  A  change  to  subheading  8409.91  from  any  other  heading;  or 

(B)  No  required  change  in  tariff  classification  to  subheading 

8409.91,  provided  there  is  a  regional  value  content  of  not  less 
than : 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

18.  (A)  A  change  to  subheadi'ng  8409.99  from  any  other  heading;  or 

(B)  No  required  change  in  tariff  cl'assification  to  subheading 

8409.99,  provided  there  is  a  regional  value  content  of  not  less 
than : 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

19. (A)  A  change  to  subheadings  8410.11  through  8410.13  from  any  other 
heading;  or 

(B)  A  change  to  subheadings  8410.11  through  8410.13  from  subheading 
8410.90,  whether  or  not  there  is  also  a  change  from  any  other 
heading,  provided  there  is  a  regional  value  content  of  not  less 
than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 
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(2)  50  percent  where  the  net  cost  method  is  used. 

20.  A  change  to  subheading  8410.90  from  any  other  heading. 

21. (A)  A  change  to  subheadings  8411.11  through  8411.82  from  any  other 
heading;  or 

(B)  A  change  to  subheadings  8411.11  through  8411.82  from  subheadings 
8411.91  through  8411.99,  whether  or  not  there  is  also  a  change 
from  any  other  heading,  provided  there  is  a  regional  value 
content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

22.  A  change  to  subheadings  8411.91  through  8411.99  from  any  other  , 
heading.  ^ 

23, (A)  A  change  to  subheadings  8412.10  through  8412.80  from  any  other 
heading;  or 

(B)  A  change  to  subheadings  8412.10  through  8412.80  from  subheading 
8412.90,  whether  or  not  there  is  also  a  change  from  any  other 
heading,  provided  there  is  a  regional  value  content  of  not  less 
than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

24.  A  change -to  subheading  8412.90  from  any  other  heading. 

25. (A)  A  change  to  subheadings  8413.11  through  8413.82  from  any  other 
heading;  or 

(B)  A  change  to  subheadings  8413.11  through  8413.82  from  subheadings 
8413.91  through  8413.92,  whether  or  not  there  is  also  a  change 
from  any  other  heading,  provided  there  is  a  regional  value 
content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 
26.  A  change  to  subheading  8413.91  from  any  other  heading. 

27. (A)  A  change  to  subheading  8413.92  from  any  other  heading;  or 
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(B)  No  required  change  in  tariff  classification  to  subheading 

8413.92,  provided  there  is  a  regional  value  content  of  not  less 
than : 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

28. (A)  A  change  to  subheadings  8414.10  through  8414.20  from  any  other 
heading;  or 

(B)  A  change  to  subheadings  8414.10  through  8414.20  from  subheading 
8414.90,  whether  or  not  there  is  also  a  change  from  any  other 
heading,  provided  there  is  a  regional  value  content  of  not  less 
than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

29.  A  change  to  subheading  8414.30  from  any  other  subheading,  except 
•   from  tariff  item  8414.90.30. 

Subheading  rule:   The  underscoring  of  the  designations  in  subdivision  30 
pertains  to  goods  provided  for  in  subheading  8414.59  for  use  in  a  motor 
vehicle  of  chapter  87. 

30. (A)  A  change  to  subheadings  8414.40  through  8414.80  from  any  other 
heading;  or 

(B)  A  change  to  subheadings  8414.40  through  8414.80  from  subheading 
8414.90,  whether  or  not  there  is  also  a  change  from  any  other 
heading,  provided  there  is  a  regional  value  content  of  not  less 
than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

31. (A)  A  change  to  subheading  8414.90  from  any  other  heading;  or 

(B)  No  required  change  in  tariff  classification  to  subheading 

8414.90,  provided  there  is  a  regional  value  content  of  not  less 
than : 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

32.  A  change  to  subheading  8415.10  from  any  other  subheading,  except 
from  tariff  item  8415.90.40  or  from  assemblies  incorporating  more 
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than  one  of  the  following:   compressor,  condenser,  evaporator, 
connecting  tubing. 

33. (A)  A  change  to  subheadings  8415.81  through  8415.83  from  any 
subheading  outside  that  group,  except  from  tariff  item 
8415.90.40  or  from  assemblies  incorporating  more  than  one  of  the 
following:   compressor,  condenser,  evaporator,  connecting 
tubing;  or 

(B)  A  change  to  subheadings  8415.81  through  8415.83  from  tariff  item 
8415.90.40  or  from  assemblies  incorporating  more  than  one  of  the 
following:   compressor,  condenser,  evaporator,  connecting 
tubing,  whether  or  not  there  is  also  a  change  from  any  other 
subheading  outside  that  group,  provided  there  is  a  regional 
value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  vdlue  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used.  ^ 

34.  A  change  to  tariff  item  8415.90.40  from  any  other  tariff  item. 

35.  A  change  to  subheading  8415.90  from  any  other  heading. 

36 . (A)  A  change  to  subheadings  8416 . 10  through  8416 . 30  from  any  other 
heading;  or 

(B)  A  change  to  subheadings  8416 . 10  through  8416 . 30  from  subheading 
8416.90,  whether  or  not  there  is  also  a  change  from  any  other 
heading,  provided  there  is  a  regional  value  content  of  not  less 
than : 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

37.  A  change  to  subheading  8416.90  from  any  other  heading. 

38. (A)  A  change  to  subheadings  8417.10  through  8417.80  from  any  other 
heading;  or 

(B)  A  change  to  subheadings  8417.10  through  8417.80  from  subheading 
8417.90,  whether  or  not  there  is  also  a  change  from  any  other 
heading,  provided  there  is  a  regional  value  content  of  not  less 
than : 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 
39.  A  change  to  subheading  8417.90  from  any  other  heading. 
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40.  A  change  to  subheadings  8418.10  through  8418.21  from  any  subheading 
outside  that  group,  except  from  subheading  8418.91  or  tariff  item 
8418.99.40  or  from  assemblies  incorporating  more  than  one  of  the 
following:   compressor,  condenser,  evaporator,  connecting  tubing. 

41. (A)   A  change  to  subheading  8418.22  from  any  other  heading;  or 

(B)  A  change  to  subheading  8418.22  from  subheadings  8418.91  through 
8418.99,  whether  or  not  there  is  also  a  change  from  any  other 
heading,  provided  there  is  a  regional  value  content  of  not  less 
than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

42.  A  change  to  subheadings  8418.29  through  8418.40  from  any  subheading 
outside  that  group,  except  from  subheading  8418.91  or  tariff  item 
8418.99.40  or  from  assemblies  incorporating  more  than  one  of  the 
following:   compressor,  condenser,  evaporator,  connecting  tubing. 

43. (A)  A  change  to  subheadings  8418.50  through  8418.69  from  any  other 
heading;  or 

(B)  A  change  to  subheadings  8418.50  through  8418.69  from  subheadings 
8418.91  through  8418.99,  whether  or  not  there  is  also  a  change 
from  any  other  heading,  provided  there  is  a  regional  value 
content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

44.  A  change  to  subheading  8418.91  from  any  other  subheading. 

45.  A  change  to  tariff  item  8418.99.40  from  any  other  tariff  item. 

46.  A  change  to  subheading  8418.99  from  any  other  heading. 

47. (A)   A  change  to  subheadings  8419 . 11  through  8419.89  from  any  other 
heading;  or 

(B)  A  change  to  subheadings  8419.11  through  8419.89  from  subheading 
8419.90,  whether  or  not  there  is  also  a  change  from  any  other 
heading,  provided  there  is  a  regional  value  content  of  not  less 
than : 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 
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48. (A)  A  change  to  subheading  8419.90  from  any  other  heading;  or 

(B)   No  required  change  in  tariff  classification  to  subheading 

8419.90,  provided  there  is  a  regional  value  content  of  not  less 
than :  * 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

49. (A)  A  change  to  subheading  8420.10  from  any  other  heading;  or 

(B)   A  change  to  subheading  8420.10  from  subheadings  8420.91  through 
8420.99,  whether  or  not  there  is  also  a  change  from  any  other 
heading,  provided  there  is  a  regional  value  content  of  not  less 
than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

50.  A  change  to  subheadings  8420.91  through  8420.99  from  any  other 
heading . 

51. (A)  A  change  to  subheading  8421.11  from  any  other  heading;  or 

(B)   A  change  to  subheading  8421.11  from  subheading  8421.91,  whether 
or  not  there  is  also  a  change  from  any  other  heading,  provided 
there  is  a  regional  value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

52.  A  change  to  subheading  8421.12  from  any  other  subheading,  except 
from  tariff  items  8421.91.20,  8421.91.40  or  8537.10.30. 

Subheading  rule:   The  underscoring  of  the  designations  in  subdivision  53 
pertains  to  goods  provided  for  in  subheading  8421.39  for  use  in  a  motor 
vehicle  of  chapter  87. 

53. (A)  A  change  to  subheadings  8421.19  through  8421.39  from  any  other 
heading;  or 

(B)  A  change  to  subheadings  8421.19  through  8421.39  from  subheadings 
8421.91  through  8421.99,  whether  or  not  there  is  also  a  change 
from  any  other  heading,  provided  there  is  a  regional  value 
content  of  not  less  than: 
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(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

54.  A  change  to  tariff  item  8421.91.20  from  any  other  tariff  item. 

55.  A  change  to  tariff  item  8421.91.40  from  any  other  tariff  item. 

56.  A  change  to  subheading  8421.91  from  any  other  heading. 

57. (A)  A  change  to  subheading  8421.99  from  any  other  heading;  or 

(B)  No  required  change  in  tariff  classification  to  subheading 

8421.99,  provided  there  is  a  regional  value  content  of  not  less 
than : 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

58.  A  change  to  subheading  8422.11  from  any  other  subheading,  except 

from  tariff  items  8422.90.02,  8422.90.04  or  8537.10.30  or  from  water 
circulation  systems  incorporating  a  pump,  whether  or  not  motorized, 
and  auxiliary  apparatus  for  controlling,  filtering,  or  dispersing  a 
spray . 

59. (A)  A  change  to  subheadings  8422.19  through  8422.40  from  any  other 
heading;  or 

(B)  A  change  to  subheadings  8422.19  through  8422.40  from  subheading 
8422.90,  whether  or  not  there  is  also  a  change  from  any  other 
heading,  provided  there  is  a  regional  value  content  of  not  less 
than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

60.  A  change  to  tariff  item  8422.90.02  from  any  other  tariff  item. 

61.  A  change  to  tariff  item  8422.90.04  from  any  other  tariff  item. 

62.  A  change  to  subheading  8422.90  from  any  other  heading. 

63. (A)  A  change  to  subheadings  8423.10  through  8423.89  from  any  other 
heading;  or 

(B)  A  change  to  subheadings  8423.10  through  8423.89  from  subheading 
8423.90,  whether  or  not  there  is  also  a  change  from  any  other 
heading,  provided  there  is  a  regional  value  content  of  not  less 
than: 
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(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

64.  A  change  to  subheading  8423.90  fri^m  any  other  heading. 

65. (A)  A  change  to  subheadings  8424,10  through  8424.89  from  any  other 
heading;  or 

(B)  A  change  to  subheadings  8424.10  through  8424.89  from  subheading 
8424.90,  whether  or  not  there  is  also  a  change  from  any  other 
heading,  provided  there  is  a  regional  value  content  of  not  less 
than : 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

66.  A  change  to  subheading  8424.90  from  any  other  heading. 

67. (A)  A  change  to  headings  8425  through  8426  from  any  other  heading, 

including  another  heading  within  that  group,  except  from  heading 
8431;  or 

(B)  A  change  to  headings  8425  through  8426  from  heading  8431, 

whether  or  not  there  is  also  a  change  from  any  other  heading, 
including  another  heading  within  that  group,  provided  there  is  a 
regional  value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  jsed. 

68. (A)  A  change  to  tariff  item  8427.10.40  from  any  other  heading, 

except  from  subheadings  8431.20  or  8483.40  or  heading  8501;  or 

(B)  A  change  to  tariff  item  8427.10.40  from  subheadings  8431.20  or 
8483.40  or  heading  8501,  whether  or  not  there  is  also  a  change 
from  any  other  heading,  provided  there  is  a  regional  value 
content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

69. (A)  A  change  to  subheading  8427.10  from  any  other  heading,  except 
from  subheading  8431.20;  or 
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(B)  A  change  to  subheading  8427.10  from  subheading  8431.20,  i«hether 
or  not  there  Is  also  a  change  from  any  other  heading,  provided 
there  Is  a  regional  value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  Is  used,  or 

(2)  50  percent  where  the  net  cost  method  Is  used. 

70. (A)  A  change  to  tariff  Item  8427.20.40  from  any  other  heading, 
except  from  headings  8407  or  8408  or  subheadings  8431.20  or 
8483.40;  or 

(B)  A  change  to  tariff  Item  8427.20.40  from  headings  8407  or  8408  or 
subheadings  8431.20  or  8483.40,  whether  or  not  there  Is  also  a 
change  from  any  other  heading,  provided  there  Is  a  regional 
value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  Is  used,  or 

(2)  50  percent  where  the  net  cost  method  Is  used. 

71. (A)  A  change  to  subheading  8427.20  from  any  other  heading,  except 
from  subheading  8431.20;  or 

(B)  A  change  to  subheading  8427.20  from  subheading  8431.20,  whether 
or  not  there  Is  also  a  change  from  any  other  heading,  provided 
there  Is  a  regional  value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  Is  used,  or 

(2)  50  percent  where  the  net  cost  method  Is  used. 

72. (A)  A  change  to  subheading  8427.90  from  any  other  heading,  except 
from  subheading  8431.20;  or 

(B)   A  change  to  subheading  8427.90  from  subheading  8431.20,  whether 
or  not  there  is  also  a  change  from  any  other  heading,  provided 
there  is  a  regional  value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

73. (A)   A  change  to  headings  8428  through  8430  from  any  heading  outside 
that  group,  except  from  heading  8431;  or 

(B)  A  change  to  headings  8428  through  8430  from  heading  8431, 

whether  or  not  there  is  also  a  change  from  any  heading  outside 

that  group,  provided  there  Is  a  regional  value  content  of  not 
less  than: 
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(1)  60  percent  where  the  transaction  value  method  Is  used,  or 

(2)  50  percent  where  the  net  cost  method  Is  used. 

74. (A)  A  change  to  subheading  8431.10  from  any  other  heading;  or 

(B)  No  required  change  In  tariff  classification  to  subheading 

8431.10,  provided  there  Is  a  regional  value  content  of  not  less 
than: 

(1)  60  percent  %fhere  the  transaction  value  method  Is  used,  or 

(2)  50  percent  where  the  net  cost  method  Is  used. 
75.  A  change  to  subheading  8431.20  from  any  other  heading. 

76. (A)  A  change  to  subheading  8431.31  from  any  other  heading;  or 

(B)  No  required  change  in  tariff  classification  to  subheading 

8431.31,  provided  there  Is  a  regional  value  content  of  not  less 
than: 

(1)  60  percent  where  the  transaction  value  method  Is  tised,  or 

(2)  50  percent  where  the  net  cost  method  is  vised. 

77. (A)  A  "Change  to  subheading  8431.39  from  any  other  heading;  or 

(B)  No  required  change  in  tariff  classification  to  subheading 

8431.39,  provided  there  Is  a  regional  value  content  of  not  less 
than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  Is  used. 

78.  A  change  to  subheadings  8431.41  through  8431.42  from  any  other 
heading. 

79. (A)  A  change  to  subheading  8431.43  from  any  other  heading;  or 

(B)  No  required  change  in  tariff  classification  to  subheading 

8431.43,  provided  there  is  a  regional  value  content  of  not  less 
than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

80. (A)  A  change  to  subheading  8431.49  from  any  other  heading;  or 
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(B)  No  required  change  in  tariff  classification  to  subheading 

8431.49,  provided  there  is  a  regional  value  content  of  not  less 
than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

81. (A)  A  change  to  subheadings  8432.10  through  8432.80  from  any  other 
heading;  or 

(B)  A  change  to  subheadings  8432.10  through  8432.80  from  subheading 
8432.90,  whether  or  not  there  is  also  a  change  from  any  other 
heading,  provided  there  is  a  regional  value  content  of  not  less 
than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

82.  A  change  to  subheading  8432.90  from  any  other  heading. 

83. (A)  A  change  to  subheadings  8433.11  through  8433.60  from  any  other 
heading;  or 

(B)  A  change  to  subheadings  8433.11  through  8433.60  from  subheading 

8433.90,  whether  or  not  there  is  also  a  change  from  any  other 

heading,  provided  there  is  a  regional  value  content  of  not  less 
than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

84.  A  change  to  subheading  8433.90  fromr  any  other  heading. 

85. (A)  A  change  to  subheadings  8434.10  through  8434.20  from  any  other 
heading;  or 

(B)  A  change  to  subheadings  8434.10  through  8434.20  from  subheading 

8434.90,  whethei"  or  not  there  is  also  a  change  from  any  other 

heading,  provided  there  is  a  regional  value  content  of  not  less 
than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 
86.  A  change  to  subheading  8434.90  from  any  other  heading. 

87. (A)  A  change  to  subheading  8435.10  from  any  other  heading;  or 
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(B)  A  change  to  subheading  8435.10  from  subheading  8435.90,  %ihether 
or  not  there  is  also  a  change  from  any  other  heading,  provided 
there  is  a  regional  value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

88.  A  change  to  subheading  8435.90  from  any  other  heading. 

89. (A)  A  change  to  subheadings  8436.10  through  8436.80  from  any  other 
heading;  or 

(B)  A  change  to  subheadings  8436.10  through  8436.80  from  subheadings 
8436.91  through  8436.99,  whether  or  not  there  is  also  a  change 
from  any  other  heading,  provided  there  is  a  regional  value 
content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used, 
or 

(2)  50  percent  where  the  net  cost  method  is  used. 

90.  A  change  to  subheadings  8436.91  through  8436.99  from  any  other 
heading . 

91. (A)  A  change  to  subheadings  8437.10  through  8437.80  from  any  other 
heading ;  or 

(B)  A  change  to  subheadings  8437.10  through  8437.80  from  subheading 
8437.90,  whether  or  not  there  is  also  a  change  from  any  other 
heading,  provided  there  is  a  regional  value  content  of  not  less 
than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

92.  A  change  to  subheading  8437.90  from  any  other  heading. 

93. (A)  A  change  to  subheadings  8438.10  through  8438.80  from  any  other 
heading;  or 

(B)  A  change  to  subheadings  8438.10  through  8438.80  from  subheading 

8438.90,  whether  or  not  there  is  also  a  change  from  any  other 

heading,  provided  there  is  a  regional  value  content  of  not  less 
than: 
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(1)  60  percent  where  the  transaction  value  method  Is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

94.  A  change  to  subheading  8438.90  from  any  other  heading. 

95. (A)  A  change  to  subheadings  8439.10  through  8439.30  from  any  other 
heading;  or 

(B)   A  change  to  subheadings  8439.10  through  8439.30  from  subheadings 
8439.91  through  8439.99,  whether  or  not  there  is  also  a  change 
from  any  other  heading,  provided  there  is  a  regional  value 
content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

96.  A  change  to  subheadings  8439.91  through  8439.99  from  any  other 
heading . 

97. (A)   A  change  to  subheading  8440.10  from  any  other  heading;  or 

(B)  A  change  to  subheading  8440.10  from  subheading  8440.90,  whether 
or  not  there  is  also  a  change  from  any  other  heading,  provided 
there  is  a  regional  value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

98.  A  change  to  subheading  8440.90  from  any  other  heading. 

99. (A)   A  change  to  subheadings  8441.10  through  8441.80  from  any  other 
heading;  or 

(B)   A  change  to  subheadings  8441.10  through  8441.80  from  subheading 
8441.90,  whether  or  not  there  is  also  a  change  from  any  other 
heading,  provided  there  is  a  regional  value  content  of  not  less 
than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

100. (A)  A  change  to  subheading  8441.90  from  any  other  heading;  or 

(B)  No  required  change  in  tariff  classification  to  subheading 

8441.90,  provided  there  is  a  regional  value  content  of  not  less 
than: 
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(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

101 . (A)  A  change  to  subheadings  8442 . 10  ♦through  8442 . 30  from  any  other 
heading;  or 

(B)   A  change  to  subheadings  8442.10  through  8442.30  from  subheadings 
8442.40  through  8442.50,  whether  or  not  there  is  also  a  change 
from  any  other  heading,  provided  there  is  a  regional  value 
content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

102.  A  change  to  subheadings  8442.40  through  8442.50  from  any  other 
heading. 

■* 

103. (A)   A  change  to  subheadings  8443.11  through  8443.50  from  any  other 
heading;  or 

(B)   A  change  to  subheadings  8443.11  through  8443.50  from  subheadings 
8443.60  or  8443.90,  whether  or  not  there  is  also  a  change  from 
any  other  heading,  provided  there  is  a  regional  value  content  of 
not  less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

104. (A)  A  change  to  subheading  8443.60  from  any  other  heading;  or 

(B)   A  change  to  subheading  8443.60  from  subheading  8443.90,  whether 
or  not  there  is  also  a  change  from  any  other  heading,  provided 
there  is  a  regional  value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

105.  A  change  to  subheading  8443.90  from  any  other  heading. 

106. (A)   A  change  to  headings  8444  through  8447  from  any  heading  outside 
that  group,  except  from  heading  8448;  or 

(B)  A  change  to  headings  8444  through  8447  from  heading  8448. 

whether  or  not  there  is  also  a  change  from  any  other  heading, 
provided  there  is  a  regional  value  content  of  not  less  than: 
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(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  SO  percent  where  the  net  cost  method  is  used. 

107. (A)  A  change  to  subheadings  8448.11  through  8448.19  from  any  other 
heading;  or 

(B)  A  change  to  subheadings  8448.11  through  8448.19  from  subheadings 
8448.20  through  8448.59,  whether  or  not  there  is  also  a  change 
from  any  other  heading,  provided  there  is  a  regional  value 
content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

108.  A  change  to  subheadings  8448.20  through  8448.59  from  any  other 
heading. 

109.  A  change  to  heading  8449  from  any  other  heading. 

110.  A  change  to  subheadings  8450.11  through  8450.20  from  any  subheading 
outside  that  group,  except  from  tariff  items  8450.90.20,  8450.90.40 
or  8537.10.30  or  from  washer  assemblies  incorporating  more  than  one 
of  the  following:   agitator,  motor,  transmission,  clutch. 

111.  A  change  to  tariff  item  8450.90.20  from  any  other  tariff  item. 

112.  A  change  to  tariff  item  8450.90.40  from  any  other  tariff  item. 

113.  A  change  to  subheading  8450.90  from  any  other  heading. 

114. (A)  A  change  to  subheading  8451.10  from  any  other  heading;  or 

(B)  A  change  to  subheading  8451.10 'from  subheading  8451.90,  whether 
or  not  there  is  also  a  change  from  any  other  heading,  provided 
there  is  a  regional  value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

115.  A  change  to  subheadings  8451.21  through  8451.29  from  any  subheading 
outside  that  group,  except  from  tariff  items  8451.90.30  or 
8451.90.60,  or  subheading  8537.10. 

116. (A)  A  change  to  subheadings  8451.30  through  8451.80  from  any  other 
heading;  or 

(B)  A  change  to  subheadings  8451.30  through  8451.80  from  subheading 
8451.90,  whether  or  not  there  is  also  a  change  from  any  other 
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heading,  provided  there  is  a  regional  value  content  of  not  less 
than : 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

117.  A  change  to  tariff  item  8451.90.30  from  any  other  tariff  item. 

118.  A  change  to  tariff  item  8451.90.60  from  any  other  tariff  item. 

119.  A  change  to  subheading  8451.90  from  any  other  heading. 

120. (A)  A  change  to  subheadings  8452.10  through  8452.30  from  any  other 
heading;  or 

(B)  A  change  to  subheadings  8452.10  through  8452.30  from  subheadings 
8452.40  or  8452.90,  whether  or  not  there  is  also  a  change  from 
any  other  heading,  provided  there  is  a  regional  value  content ^of 
not  less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

121.  A  change  to  subheadings  8452.40  through  8452.90  from  any  other 
headiVig. 

122. (A)  A  change  to  subheadings  8453.10  through  8453.80  from  any  other 
heading;  or 

(B)  A  change  to  subheadings  8453.10  through  8453.80  from  subheading 

8453.90,  whether  or  not  there  is  also  a  change  from  any  other 

heading,  provided  there  is  a  regional  value  content  of  not  less 
than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

123.  A  change  to  subheading  8453.90  from  any  other  heading. 

124. (A)  A  change  to  subheadings  8454.10  through  8454.30  from  any  other 
heading;  or 

(B)  A  change  to  subheadings  8454.10  through  8454.30  from  subheading 
8454.90,  whether  or  not  there  is  also  a  change  from  any  other 
heading,  provided  there  is  a  regional  value  content  of  not  less 
than : 
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(1)  60  percent  where  the  transaction  value  method  Is  used,  or 

(2)  50  percent  where  the  net  cost  method  Is  used. 

125.  A  change  to  subheading  8454.90  from  any  other  heading. 

126.  A  change  to  subheadings  8455.10  through  8455.22  from  any  subheading 
outside  that  group,  except  from  tariff  Item  8455.90.40. 

127. (A)  A  change  to  subheading  8455.30  from  any  other  heading;  or 

(B)  A  change  to  subheading  8455.30  from  subheading  8455.90,  whether 
or  not  there  Is  also  a  change  from  any  other  heading,  provided 
there  Is  a  regional  value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  Is  used,  or 

(2)  50  percent  where  the  net  cost  method  Is  used. 

128.  A  change  to  subheading  8455.90  from  any  other  heading. 

129.  A  change  to  subheading  8456.10  from  any  other  heading,  except  from 
more  than  one  of  the  following: 

(A)  tariff  Items  8466.93.15,  8466.93.30  or  8466.93.45, 

(B)  subheading  8537.10, 

(C)  subheading  9013.20. 

130.  A  change  to  subheadings  8456.20  through  8456.90  from  any  other 
heading,  except  from  more  than  one  of  the  following: 

(A)  subheadings  8413.50  through  8413,60, 

(B)  tariff  Items  8466.93.15,  8466.93.30  or  8466.93.45, 

(C)  subheadings  8501.32  or  8501.52, 

(D)  subheading  8537. la. 

131.  A  change  to  heading  8457  from  any  other  heading,  except  from  heading 
8459  or  more  than  one  of  the  following: 

(#t)  subheadings  8413.50  through  8413.60, 

(B)  tariff  Items  8466.93.15.  8466.93.30  or  8466.93.45, 

(C)  subheadings  8501.32  or  8501.52, 

(D)  subheading  8537.10. 
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132.  A  change  to  subheading  8458.11  from  any  other  heading,  except  from 
more  than  one  of  the  following: 

(A)  subheadings  8413.50  through  |413.60. 

(B)  tariff  items  8466.93.15,  8466.93.30  or  8466.93.45, 

(C)  subheadings  8501.32  or  8501.52, 

(D)  subheading  8537.10. 

133.  A  change  to  subheading  8458.19  from  any  other  heading,  except  froa 
tariff  Items  8466.93.15,  8466.93.30  or  8466.93.45,  or  subheadings 
8501.32  or  8501.52. 

134.  A  change  to  subheading  8458.91  from  any  other  heading,  except  from 
more  than  one  of  the  following: 

(A)  subheadings  8413.50  through  8413.60, 

(B)  tariff  items  8466^93.15,  8466.93.30  or  8466.93.45. 

(C)  subheadings  8501.32  or  8501.52, 

(D)  subheading  8537.10. 

135.  A  change  to  subheading  8458.99  from  any  other  heading,  except  from 
tariff  items  8466.93.15,  8466.93.30  or  8466.93.45.  or  subheadings 
8501.32  or  8501.52. 

136.  A  change  to  subheading  8459.10  from  any  other  heading,  except  from 
tariff  items  8466.93.15,  8466.93.30  or  8466.93.45,  or  subheadings 
8501.32  or  8501.52. 

(  137. (A)  A  change  to  subheading  8459.21  from  any  other  heading,  except 
from  more  than  one  of  the  following: 

(1)  subheadings  8413.50  through  8413.60, 

(2)  tariff  items  8466.93.15,  8466.93.30  or  8466.93.45, 
<3)  subheadings  8501.32  or  8501.52, 

(4)  subheading  8537.10;  or 

(B)  A  change  to  subheading  8459.21  from  more  than  one  of  the 
following: 

(1)  subheadings  8413.50  through  8413.60, 
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(2)  tariff  Items  8466.93.15,  8466.93.30  or  8466.93.45, 

(3)  subheadings  8501.32  or  8501.52. 

(4)  subheading  8537.10, 

(C)  whether  or  not  there  is  also  a  change  from  any  other  heading, 
^provided  there  is  a  regional  value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

138.  A  change  to  subheading  8459.29  from  any  other  heading,  except  from 
tariff  items  8466.93.15,  8466.93.30  or  8466.93.45,  or  subheadings 
8501.32  or  8501,52. 

139. (A)   A  change  to  subheading  8459.31  from  any  other  heading,  except 
from  more  than  one  of  the  following: 

(1)  subheadings  8413.50  through  8413.60, 

(2)  tariff  items  8466.93.15,  8466.93.30  or  8466.93.45, 

(3)  subheadings  8501.32  or  8501.52, 

(4)  subheading  8537.10;  or 

(B)  A  change  to  subheading  8459.31  from  more  than  one  of  the 
following: 

(1)  subheadings  8413.50  through  8413.60, 

(2)  tariff  items  8466.93.15,  8466.93.30  or  8466.93.45, 

(3)  subheadings  8501.32  or  8501.52, 

(4)  subheading  8537.10, 

(C)  whether  or  not  .there  is  also  a  change  from  any  other  heading, 
provided  there  is  a  regional  value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used.  . 

140.  A  change  to  subheading  8459.39  from  any  other  heading,  except  from 
tariff  items  8466.93.15,  8466.93.30  or  8466.93.45,  or  subheadings 
8501.32  or  8501.52. 


^ 
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141. (A)  A  change  to  subheadings  8459.40  through  8459.51  from  any  other 
heading,  except  from  more  than  one  of  the  following: 

(1)  subheadings  8413.50  through  8413.60, 

(2)  tariff  items  8466.93.15,  8466.93.30  or  8466.93.45, 

(3)  subheadings  8501.32  or  8501.52, 

(4)  subheading  8537.10;  or 

(B)  A  change  to  subheadings  8459.40  through  8459.51  from  more  than 
one  of  the  following: 

(1)  subheadings  8413.50  through  8413.60, 

(2)  tariff  items  8466.93.15,  8466.93.30  or  8466.93.45, 

(3)  subheadings  8501.32  or  8501.52, 

(4)  subheading  8537.10. 

(C)  whether  or  not  there  is  also  a  change  from  any  other  heading, 
provided  there  is  a  regional  value  content  of  not  less  than: 

.  (1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

142.  A  change  to  subheading  8459.59  from  any  other  heading,  except  from 
tariff  items  8466.93.15,  8466.93.30  or  8466.93.45,  or  subheadings 
8501.32  or  8501.52. 

143. (A)   A  change  to  subheading  8459.61  from  any  other  heading,  except 
from  more  than  one  of  the  following: 

(1)  subheadings  8413.50  through  8413.60, 

(2)  tariff  items  8466.93.15,  8466.93.30  or  8466.93.45, 

(3)  subheadings  8501.32  or  8501.52. 

(4)  subheading  8537.10;  or 

(B)  A  change  to  subheading  8459.61  from  more  than  one  of  the 
following: 

(1)  subheadings  8413.50  through  8413.60, 

(2)  tariff  items  8466.93.15,  8466.93.30  or  8466.93.45, 
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(3)  subheadings  8501.32  or  8501.52, 

(4)  subheading  8537.10, 

(C)  whether  or  not  there  is  also  a  change  from  any  other  heading, 
provided  there  is  a  regional  value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

144.  A  change  to  subheading  8459.69  from  any  other  heading,  except  from 
tariff  items  8466.93.15,  8466.93.30  or  8466.93.45,  or  subheadings 
8501.32  or  8501.52. 

145. (A)   A  change  to  tariff  item  8459.70.40  from  any  other  heading, 
except  from  more  than  one  of  the  following: 

(1)  subheadings  8413.50  through  8413.60, 

(2)  tariff  items  8466.93.15,  8466.93.30  or  8466.93.45, 

(3)  subheadings  8501.32  or  8501.52, 

(4)  subheading  8537.10;  or 

(B)  A  change  to  tariff  item  8459.70.40  from  more  than  one  of  the 
following: 

(1)  subheadings  8413.50  through  8413.60, 

(2)  tariff  items  8466.93.15,  8466.93.30  or  8466.93.45, 

(3)  subheadings  8501.32  or  850L.52, 

(4)  subheading  8537.10, 

(C)  whether  or  not  there  is  also  a  change  from  any  other  heading, 
provided  there  is  a  regional  value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction"  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

146.  A  change  to  subheading  8459.70  from  any  other  heading,  except  from 
tariff  items  8466.93.15,  8466.93.30  or  8466.93.45,  or  subheadings 
8501.32  or  8501.52. 

147.  A  change  to  subheading  8460.11  from  any  other  heading,  except  from 
more  than  one  of  the  following: 


^ 
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(A)  subheadings  8413.50  through  8413.60, 

(B)  tariff  items  8466.93.15,  8466.93.30  or  8466.93.45, 

(C)  subheadings  8501.32  or  8501.52, 

(D)  subheading  8537.10. 

148.  A  change  to  subheading  8460.19  from  any  other  heading,  except  from 
tariff  items  8466.93.15,  8466.93.30  or  8466.93.45,  or  subheadings 
8501.32  or  8501.52. 

149.  A  change  to  subheading  8460.21  from  any  other  heading,  except  from 
more  than  one  of  the  following: 

(A)  subheadings  8413.50  through  8413.60, 

(B)  tariff  items  846^.93.15,  8466.93.30  or  8466.93.45, 

(C)  subheadings  8501.32  or  8501.52, 

(D)  subheading  8537.10. 

150.  A  change  to  subheading  8460.29  from  any  other  heading,  except  from 
tariff  items  8466.93.15,  8466.93.30  or  8466.93.45,  or  subheadings 
8501.32  or  8501.52. 

151.  A  change  to  subheading  8460.31  from  any  other  heading,  except  from 
more  than  one  of  the  following: 

(A)  subheadings  8413.50  through  8413.60, 

(B)  tariff  items  8466.93.15,  8466.93.30  or  8466.93.45, 

(C)  subheadings  8501.32  or  8501.52, 

(D)  subheading  8537.10. 

152.  A  change  to  subheading  8460.39  from  any  other  heading,  except  from 
tariff  items  8466.93.15,  8466.93.30  or  8466.93.45,  or  subheadings 
8501.32  or  8501.52. 

153.  A  change  to  tariff  item  8460.40.40  from  any  other  heading,  except 
from  more  than  one  of  the  following: 

(A)  subheadings  8413.50  through  8413.60, 

(B)  tariff  items  8466.93.15,  8466.93.30  or  8466.93.45, 
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(C)  subheadings  8501.32  or  8501.52, 

(D)  subheading  8537.10. 

154.  A  change  to  subheading  8460.40  from  any  other  heading,  except  from 
tariff  items  8466.93.15,  8466.93.30  or  8466.93.45,  or  subheadings 
8501.32  or  8501.52. 

155.  A  change  to  tariff  item  8460.90.40  from  any  other  heading,  except 
from  more  than  one  of  the  following: 

(A)  subheadings  8413.50  through  8413.60, 

(B)  tariff  items  8466.93.15,  8466.93.30  or  8466.93.45, 

(C)  subheadings  8501.32  or  8501.52, 

(D)  subheading  8537.10. 

156.  A  change  to  subheading  8460.90  from  any  other  heading,  except  from 
tariff  items  8466.93.15,  8466.93.30  or  8466.93.45,  or  subheadings 
8501.32  or  8501.52. 


•■ 


157.  A  change  to  tariff  item  8461.10.40  from  any  other  heading,  except 
from  more  than  one  of  the  following: 

(A)  subheadings  8413.50  through  8413.60, 

(B)  tariff  items  8466.93.15,  8466.93.30  or  8466.93.45, 

(C)  subheadings  8501.32  or  8501.52, 

(D)  subheading  8537.10. 

158.  A  change  to  subheading  8461.10  from  any  other  heading,  except  from 
tariff  items  8466.93.15,  8466.93.30  or  8466.93.45. 

159.  A  change  to  tariff  item  8461.20.40  from  any  other  heading,  except 
from  more  than  one  of  the  following: 

(A)  subheadings  8413.50  through  8413.60, 

(B)  tariff  items  8466.93.15,  8466.93.30  or  8466.93.45, 

(C)  subheadings  8501.32  or  8501.52, 

(D)  subheading  8537.10. 

160.  A  change   to  subheading  8461.20  from  any  other  heading,    except  from 
tariff  items   8466.93.15,    8466.93.30  or  8466.93.45. 
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161.  A  change  to  tariff  item  8461.30.40  from  any  other  heading,  except 
from  more  than  one  of  the  following: 

(A)  subheadings  8413.50  through  8413.60, 

(B)  tariff  items  8466.93.15,  8466.93.30  or  8466.93.45, 

(C)  subheadings  8501.32  or  8501,52, 

(D)  subheading  8537.10. 

162.  A  change  to  subheading  8461.30  from  any  other  heading,  except  from 
tariff  items  8466.93.15,  8466.93.30  or  8466.93.45. 

163.  A  change  to  subheading  8461.40  from  any  other  heading,  except  from 
tariff  items  8466.93.15,  8466.93.30  or  8466.93.45. 

164.  A  change  to  tariff  item  8461.50.40  from  any  other  heading,  except 
from  more  than  one  of  the  following: 

(A)  subheadings  8413.50  through  8413.60, 

(B)  tariff  items  8466.93.15,  8466.93.30  or  8466.93.45, 

(C)  subheadings  8501.32  or  8501.52, 

(D)  subheading  8537.10. 

165.  A  change  to  subheading  8461.50  from  any  other  heading,  except  from 
tariff  items  8466.93.15,  8466.93.30  or  8466.93.45. 

166.  A  change  to  tariff  item  8461.90.40  from  any  other  heading,  except 
from  more  than  one  of  the  following: 

(A)  subheadings  8413.50  through  8413.60, 

(B)  tariff  items  8466.93.15,  8466.93.30  or  8466.93.45, 

(C)  subheadings  8501.32  or  8501.52, 

(D)  subheading  8537.10. 

167.  A  change  to  subheading  8461.90  from  any  other  heading,  except  from 
tariff  items  8466.93.15,  8466.93.30  or  8466.93.45. 

168.  A  change  to  subheading  8462.10  from  any  other  heading,  except  from 
tariff  items  8466.94.20,  8466.94.60  or  8483.50.60. 

169.  A  change  to  subheading  8462.21  from  any  other  heading,  except  from 
more  than  one  of  the  following: 
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(A)  subheadings  8413.50  through  8413.60, 

(B)  tariff  Items  8466.94.20  or  8466.94.60, 
'   (C)  tariff  item  8483.50.60, 

(D)  subheadings  8501.32  or  8501.52, 

(E)  subheading  8537.10. 

170.  A  change  to  subheading  8462.29  from  any  other  heading,  except  from 
tariff  items  8466.94.20,  8466.94.60  or  8483.50.60. 

171.  A  change  to  subheading  8462.31  from  any  other  heading,  except  from 
more  than  one  of  the  following: 

(A)  subheadings  8413.50  through  8413.60, 

(B)  tariff  items  8466.94.20  or  8466.94.60, 

(C)  tariff  item  8483.50.60, 

x--  (D)  subheading  8501.32  or  8501.52, 

(E)  subheading  8537.10. 

172.  A  change  to  subheading  8462.39  from  any  other  heading,  except  from 
tariff  items  8466.94.20,  8466.94.60  or  8483.50.60. 

173.  A  change  to  subheading  8462.41  from  any  other  heading,  except  from 
more  than  one  of  the  following: 

(A)  subheadings  8413.50  through  8413.60, 

(B)  tariff  items  8466.94.20  or  8466.94.60, 

(C)  tariff  item  8483.50.60, 

(D)  subheadings  8501. 32  or  8501.52, 

(E)  subheading  8537.10. 

174.  A  change  to  subheading  8462.49  from  any  other  heading,    except  from 
tariff  items   8466.94.20,    8466.94.60  or  8483.50.60. 

175.  A  change  to  tariff  item  8462.91.40  from  any  other  heading,    except 
from  more  than  one  of  the  following: 

(A)  subheadings  8413.50  through  8413.60, 

(B)  tariff  items  8466.94.20  or  8466.94.60, 
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(C)  tariff  item  8483.50.60, 

(D)  subheadings  8501.32  or  8501.5^, 

(E)  subheading  8537.10. 

176.  A  change  to  subheading  8462.91  from  any  other  heading,  except  from 
tariff  items  8466.94.20,  8466.94.60  or  8483.50.60. 

177.  A^hange  to  tariff  item  8462.99.40  from  any  other  heading,  except 
ttpm  more  than  one  of  the  following: 

(A)  subheadings  8413.50  through  8413.60, 

(B)  tariff  items  8466.94.20  or  8466.94.60, 

(C)  tariff  item  8483.50.60, 

(D)  subheadings  8501.32  or  8501.52, 

(E)  subheading  8537.10. 

178.  A  change  to  subheading  8462.99  from  any  other  heading,  except  from 
tariff  items  8466.94.20,  8466.94.60  or  8483.50.60. 

179.  A  change  to  heading  8463  from  any  other  heading,  except  from  tariff 
Items  8466.94.20.  8466.94.60  or  8483.50.60.  or  subheadings  8501  32 
or  8501,52.  &      .  *. 

180. (A)  A  change  to  heading  8464  from  any  other  heading,  except  from 
subheading  8466.91;  or 

(B)  A  change  to  heading  8464  from  subheading  8466.91,  whether  or  not 
there  is  also  a  change  from  any  other  heading,  provided  there  is 
a  regional  value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

181. (A)   A  change  to  heading  8465  from  any  other  heading,  except  from 
subheading  8466.92;  or 

(B)  A  change  to  heading  8465  from  subheading  8466.92,  whether  or  not 
there  is  also  a  change  from  any  other  heading,  provided  there  is 
a  regional  value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 
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182.  A  change  to  heading  8466  from  any  other  heading. 

183. (A)  A  change  to  subheadings  8467.11  through  8467.89  from  any  other 
heading;  or 

(B)  A  change  to  subheadings  8467.11  through  8467.89  from  subheadings 
8467.91,  8467.92  or  8467.99,  whether  or  not  there  is  also  a 
change  from  any  other  heading,  provided  there  is  a  regional 
value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

iX)   50  percent  where  the  net  cost  method  is  used. 

184.  A  change  to  subheadings  8467.91  through  8467.99  from  any  other 
heading. 

185. (A)  A  change  to  subheadings  8468.10  through  8468.80  from  any  other 
heading;  or 

(B)  A  change  to  subheadings  8468.10  through  8468.80  from  subheading 

8468.90,  whether  or  not  there  is  also  a  change  from  any  other 

heading,  provided  there  is  a  regional  value  content  of  not  less 
than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

186.  A  change  to  subheading  8468.90  from  any  other  heading. 

187. (A)  A  change  to  tariff  item  8469.10.40  from  any  other  heading, 
except  from  heading  8473;  or 

(B)  A  change  to  tariff  item  8469.10.40  from  heading  8473,  whether  or 
not  there  is  also  a  change  from  any  other  heading,  provided 
there  is  a  regional  value  content  of  not  less  than  50  percent 
under  the  net  cost  method. 

188. (A)  A  change  to  heading  8469  from  any  other  heading,  except  from 
heading  8473;  or 

(B)  A  change  to  headings  8469  from  heading  8473,  whether  or  not 

there  is  also  a  change  from  any  other  heading,  provided  there  is 
a  regional  value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 
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189. (A)  A  change  to  heading  8470  from  any  other  heading,  except  from 
heading  8473;  or 

(B)  A  change  to  heading  8470  from»heading  8473,  whether  or  not  there 
is  also  a  change  from  any  other  heading,  provided  there  is  a 
regional  value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

190. (A)  A  change  to  subheading  8471.10  from  any  other  heading,  except 
from  heading  8473;  or 

(B)  A  change  to  subheading  8471.10  from  heading  8473,  whether  or  not 
there  is  also  a  change  from  any  other  heading,  provided  there  is 
a  regional  value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

191.  A  change  to  subheadings  8471.20  through  8471.91  from  any  subheading 
outside  that  group. 

192.  A  change  to  tariff  item  8471.92.32  from  any  other  subheading,  except 
from  subheading  8540.30  or  tariff  item  8540.91.15. 

193.  A  change  to  tariff  items  8471.92.36  or  8471.92.54  from  any  other 
tariff  item,  except  from  tariff  items  8473.30.10  or  8473.30.30, 

194.  A  change  to  tariff  items  8471.92.38  or  8471.92.56  from  any  other 
tariff  item,  except  from  tariff  item  8473.30.10. 

195.  A  change  to  tariff  items  8471.92.42  or  8471.92.58  from  any  other 
tariff  item,  except  from  tariff  items  8473.30.10  or  8473.30.30. 

196.  A  change  to  tariff  items  8471.92.44  or  8471.92.62  from  any  other 
tariff  item,  except  from  tariff  item  8473.30.30. 

197.  A  change  to  tariff  items  8471.92.46  or  8471.92.64  from  any  other 
tariff  item,  except  from  tariff  item  8473.30.30. 

198.  A  change  to  tariff  items  8471.92.48  or  8471.92.68  from  any  other 
tariff  item,  except  from  tariff  item  8473.30.30, 

199.  A  change  to  subheading  8471.92  from  any  other  subheading. 

200.  A  change  to  subheading  8471.93  from  any  other  subheading. 

201.  A  change  to  tariff  item  8471.99.15  from  any  other  tariff  item. 
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202.  A  change  to  tariff  items  8471.99.32  or  8471.99.34  from  any  other 
tariff  item. 

203.  A  change  to  tariff  item  8471.99.60  from  any  other  tariff  item. 

204  A  change  to  any  other  tariff  item  within  subheading  8471.99  from 
tariff  items  8471.99.15.  8471.99.32.  8471.99.34  or  8471.99.60,  or 
any  other  subheading. 

205. (A)  A  change  to  heading  8472  from  any  other  heading,  except  from 
heading  8473;  or 

(B)  A  change  to  heading  8472  from  heading  8473,  whether  or  not  there 
is  also  a  change  from  any  other  heading,  provided  there  is  a 
regional  value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 
206.  A  change  to  tariff  item  8473.10.30  from  any  other  heading. 

207. (A)  A  change  to  tariff  item  8473.10.60  from  any  other  heading;  or 

(B)  No  required  change  in  tariff  classification  to  tariff  item 

8473.10.60,  provided  there  is  a  regional  value  content  of  not 
less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

208. (A)  A  change  to  subheading  8473.21  from  any  other  heading;  or 

(B)  No  required  change  in  tariff  classification  to  subheading 

8473.21,  provided  there  is  a  regional  value  content  of  not  less 
than : 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

209. (A)  A  change  to  subheading  8473.29  from  any  other  heading;  or 

(B)  No  required  change  in  tariff  classification  to  subheading 

8473.29.  provided  there  is  a  regional  value  content  of  not  less 
than : 
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(1)  60  percent  where  the  transaction  value  method  is  vised,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

210.  A  change  to  tariff  item  8473.30.10  from  any  other  tariff  item. 

211.  A  change  to  tariff  item  8473.30.20  from  any  other  tariff  item. 

212.  A  change  to  tariff  item  8473.30.30  from  any  other  tariff  item. 

213.  A  change  to  tariff  item  8473.30.45  from  any  other  tariff  item. 

214.  A  change  to  subheading  8473.30  from  any  other  heading. 

215. (A)  A  change  to  subheading  8473.40  from  any  other  heading;  or 

(B)  No  required  change  in  tariff  classification  to  subheading 

8473.40,  provided  there  is  a  regional  value  content  of  not  le«s 
than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

216. (A)  A  change  to  subheadings  8474.10  through  8474.80  from  any  other 
heading;  or 

(B)  A  change  to  subheadings  8474.10  through  8474.80  from  subheading 

8474.90,  whether  or  not  there  is  also  a  change  from  any  other 

heading,  provided  there  is  a  regional  value  content  of  not  less 
than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

217. (A)  A  change  to  subheading  8474.90  from  any  other  heading;  or 

(B)  No  required  change  in  tariff  classification  to  subheading 

8474.90,,  provided  there  is  a  regional  value  content  of  not  less 
than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

218. (A)  A  change  to  subheadings  8475.10  through  8475.20  from  any  other 
heading;  or 

(B)  A  change  to  subheadings  8475.10  through  8475.20  from  subheading 
8475.90.  whether  or  not  there  is  also  a  change  from  any  other 
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heading,  provided  there  is  a  regional  value  content  of  not  less 
than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

219.  A  change  to  subheading  8475.90  from  any  other  heading. 

220. (A)  A  change  to  subheadings  8476.il  through  8476.19  from  any  other 
heading;  or 

(B)  A  change  to  subheadings  8476.11  through  8476.19  from  subheading 
8476.90,  whether  or  not  there  is  also  a  change  from  any  other 
heading,  provided  there  is  a  regional  value  content  of  not  less 
than : 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

221.  A  change  to  subheading  8476.90  from  any  other  heading. 

222.  A  change  to  subheading  8477.10  from  any  other  subheading,  except 
from  tariff  item  8477.90.20  or  more  than  one  of  the  following: 

(A)  tariff  item  8477.90.40, 

(B)  subheading  8537.10. 

223.  A  change  to  subheading  8477.20  from  any  other  subheading,  except 
from  tariff  item  8477.90.20  or  more  than  one  of  the  following: 

(A)  tariff  item  8477.90.40, 

(B)  subheading  8537.10. 

224.  A  change  to  subheading  8477.30  from  any  other  subheading,  except 
from  tariff  item  8477.90.20  or  more  than  one  of  the  following: 

(A)  tariff  item  8477.90.60, 

(B)  subheading  8537.10. 

225. (A)     A  change  to  subheadings  8477.40  through  8477.80  from  any  other 
heading;   or 

(B)     A  change  to  subheadings  8477.40  through  8477.80  from  subheading 
8477.90,  whether  or  not  there  is  also  a  change  from  any  other 
heading,   provided  there  is  a  regional  value  content  of  not  less 
than: 
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(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net^cost  method  is  used. 
226.  A  change  to  subheading  8477.90  from  any  other  heading. 

227. (A)   A  change  to  subheading  8478.10  from  any  other  heading;  or 

(B)  A  change  to  subheading  8478.10  from  subheading  8478.90,  whether 
or  not  there  is  also  a  change  from  any  other  heading,  provided 
there  is  a  regional  value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

228.  A  change  to  subheading  8478.90  from  any  other  heading. 

229. (A)   A  change  to  subheadings  8479.10  through  8479.81  from  any  other 
heading ;  or 

(B)  A  change  to  subheadings  8479.10  through  8479.81  from  subheading 

8479.90,  whether  or  not  there  is  also  a  change  from  any  other 

heading,  provided  there  is  a  regional  value  content  of  not  less 
than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

230. (A)  A  change  to  subheading  8479.82  from  any  other  heading;  or 

(B)  A  change  to  subheading  8479.82  from  subheading  8479.90,  whether 
or  not  there  is  also  a  change  from  any  other  heading,  provided 
there  is  a  regional  value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

231.  A  change  to  tariff  item  8479.89.55  from  any  other  tariff  item, 
except  from  tariff  items  8479.90.45.  8479.90.55,  8479.90.65  or 
8479.90.75,  or  combinations  thereof. 

232. (A)  A  change  to  subheading  8479.89  from  any  other  heading;  or 

(B)   A  change  to  subheading  8479.89  from  subheading  8479.90,  whether 
or  not  there  is  also  a. change  from  any  other  heading,  provided 
there  is  a  regional  value  content  of  not  less  than: 
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(1)  60  percent  vhere  the  transaction  value  method  Is  \ised,  or 

(2)  50  percent  vhere  the  net  cost  method  is  used. 

233-.  A  change  to  tariff  item  8479.90.45  from  any  other  tariff  item. 

234.  A  change  to  tariff  item  8479.90.55  from  any  other  tariff  item. 

235.  A  change  to  tariff  item  8479.90.65  from  any  other  tariff  item. 

236.  A  change  to  tariff  item  8479.90.75  from  any  other  tariff  item. 

237.  A  change  to  subheading  8479.90  from  any  other  heading. 

238.  A  change  to  heading  8480  from  any  other  heading. 

Subheading  rule:  The  underscoring  of  the  designations  in  subdivision 
239  pertains  to  goods  provided  for  in  subheadings  8481.20,  8481.30  or 
8481.80  for  use  in  a  motor  vehicle  of  chapter  87. 

239. (A)  A  change  to  subheadings  8481.10  through  8481.80  from  any  other 
heading;  or 

(B)  A  change  to  subheadings  8481.10  through  8481.80  from  subheading 

8481.90,  whether  or  not  there  is  also  a  change  from  any  other 

heading,  provided  there  is  a  regional  value  content  of  not  less 
than: 

(1)  60  percent  vhere  the  transaction  value  method  is  vised,  or 

(2)  50  percent  vhere  the  net  cost  method  is  used. 

240,  A  change  to  svibheading  8481.90  from  any  other  heading. 

241 .(A)  A  change  to  subheadings  8482.10  through  8482.80  from  any 
subheading  outside  that  group,  except  from  tariff  items 
8482.99.05,  8482.99.15  or  8482.99.25;  or 

(B)  A  change  to  subheadings  8482.10  through  8482.80  from  tariff 

items  8482.99.05,  8482.99.15  or  8482.99.25,  whether  or  not  there 
is  also  a  change  from  any  subheading  outside  that  group, 
provided  there  is  a  regional  value  content  of  not  less  than: 

(1)  60  percent  vhere  the  transaction  value  method  is  used,  or 

(2)  50  percent  Where  the  net  cost  method  is  used. 

242.  A  change  to  svibheadings  8482.91  through  8482.99  from  any  other 
heading . 

243 .(A)  A  change  to  subheading  8483.10  from  any  other  heading;  or 
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XBl  A  change  to  subheading  8483.10  from  subheading  8483.90,  whether 
or  not  there  is  also  a  change  from  any  other  heading,  provided 
there  is  a  regional  value  extent  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  Is  used. 

244, (A)   A  change  to  subheading  8483.20  from  any  other  subheading,  except 
from  subheadings  8482.10  through  8482.80,  tariff  Items 
8482.99.05,  8482.99.15  or  8482.99.25,  or  subheading  8483.90;  or 

111  A  change  to  subheading  8483.20  from  subheadings  8482,10  through 
8482.80,  tariff  Items  8482.99.05,  8482.99.15  or  8482.99.25,  or 
subheading  8483.90,  whether  or  not  there  is  also  a  change  from 
any  other  subheading,  provided  there  is  a  regional  value  content 
of  not  less  than:  ■* 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

245, (A)   A  change  to  subheading  8483.30  from  any  other  heading;  or 

iBi  -A  change  to  subheading  8483.30  from  subheading  8483.90,  whether 
or  not  there  Is  also  a  change  from  any  other  heading,  provided 
there  Is  a  regional  value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  Is  used,  or 

(2)  50  percent  where  the  net  cost  method  Is  used. 

Subheading  rule:   The  underscoring  of  the  designations  in  subdivision 
246  pertains  to  goods  provided  for  In  subheadings  8483.40  or  8483.50  for 
use  in  a  motor  vehicle  of  chapter  87. 

246. (A)   A  change  to  subheadings  8483.40  through  8483.60  from  any 

subheading  outside  that  group,  except  from  subheadings  8482.10 
through  8482.80,  tailff  items  8482.99.05,  8482.99.15  or 
8482.99.25,  or  subheading  8483.90;  or 

IBl  A  change  to  subheadings  8483.40  through  8483.60  from  subheadings 
8482.10  through  8482.80,  tariff  items  8482.99.05,  8482.99.15  or 
8482.99.25,  or  subheading  8483.90,  whether  or  not  there  Is  also 
a  change  from  any  subheading  outside  that  group,  provided  there 
Is  a  regional  value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 
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247.  A  change  to  subheading  8483.90  from  any  other  heading. 

248.  A  change  to  headings  8484  through  8485  from  any  other  heading, 
'  including  another  heading  within  that  group. 

Chapter  85. 

Chapter  rule  1:   For  purposes  of  this  chapter,  the  term  "printed  circuit 
assembly"  means  a  good  consisting  of  one  or  more  printed  circuits  of 
heading  8534  with  one  or  more  active  elements  assembled  thereon,  with  or 
without  passive  elements.   For  purposes  of  this  rule,  "active  elements" 
means  diodes,  transistors  and  similar  semiconductor  devices,  whether  or 
not  photosensitive,  of  heading  8541,  and  integrated  circuits  and 
microassemblies  of  heading  8542. 

Chapter  rule  2:   Tariff  item  8517.90.04  covers  the  following  parts  for 
facsimile  machines: 

(a)  control  or  command  assemblies,  incorporating  more  than  one  of 
the  following:  printed  circuit  assembly;  modem;  hard  or 
flexible  (floppy)  disc  drive;  keyboard;  user  interface; 

(b)  optics  module  assemblies,  incorporating  more  than  one  of  the 
following:   optics  lamp;  charge  couples  device  and  appropriate 
optics;  lenses;  mirror; 

(c)  laser  imaging  assemblies,  incorporating  more  than  one  of  the 
following:  photoreceptor  belt  or  cylinder;  toner  receptacle 
unit;  toner  developing  unit;  charge/discharge  unit;  cleaning 
unit; 

(d)  ink  jet  marking  assemblies,  incorporating  more  than  one  of  the 
following:  thermal  print  head; 'ink  dispensing  unit;  nozzle  and 
reservoir  unit;  ink  heater; 

(e)  thermal  transfer  imaging  assemblies,  incorporating  more  than  one 
of  the  following:  thermal  print  head;  cleaning  unit;  supply  or 
take-up  roller; 

(f)  ionographic  Imaging  assemblies,  incorporating  more  than  one  of 
the  following:  ion  generation  and  emitting  unit;  air  assist 
unit;  printed  circuit  assembly;  charge  receptor  belt  or 
cylinder;  toner  receptacle  unit;  toner  distribution  unit; 
developer  receptacle  and  distribution  unit;  developing  unit; 
charge/discharge  unit;  cleaning  unit; 

(g)  image  fixing  assemblies,  incorporating  more  than  one  of  the 
following:   fuser;  pressure  roller;  heating  element;  release  oil 
dispenser;  cleaning  unit;  electrical  control; 
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(h)  paper  handling  assemblies,  incorporating  more  thari  one  of  the 
following:  paper  transport  belt;  roller;  print  bar;  carriage- 
gripper  roller;  paper  storage  unit;  exit  tray;  or 

(i)  combinations  of  the  above  specified  assemblies. 

Chapter  rule  3:   For  purposes  of  this  chapter: 

(a)  references  to  "high  definition"  as  it  applies  to  television 
receivers  and  cathode-ray  tubes  refers  to  goods  having- - 

(i)  an  aspect  ratio  of  the  screen  equal  to  or  greater  than  16-9 
and  *  • 

(ii)  a  viewing  screen  capable  of  displaying  more  than  700 
scanning  lines;  and 

(b)  the  video  display  diagonal  is  determined  by  measuring  the   * 
maximum  straight  line  dimension  across  the  visible  portion  of 
the  face  plate  used  for  displaying  video. 

f^Vll   "^^^  '*'      ^^''^^  ^^^"^  8529.90.29,  8529.90.33,  8529.90.36  and 
8529.90.39  cover  the  following  parts  of  television  receivers  (includine 
video  monitors  and  video  projectors): 

(a) -Video  intermediate  (IF)  amplifying  and  detecting  systems; 

(b)  Video  processing  and  amplification  systems; 

(c)  Synchronizing  and  deflection  circuitry; 

(d)  Tuners  and  tuner  control  systems; 

(e)  Audio  detection  and  amplification  systems. 

Chapter  rule  5:  For  purposes  of  tariff  item  8540.91.15,  the  term  "front 
panel  assembly"  refers  to: 

(a)  with  respect  to  a  color  cathode-ray  television  picture  tube  an 
assembly  which  consists  of  a  glass  panel  and  a  shadow  mask  or 
aperture  grille,  attached  for  ultimate  use,  which  is  suitable 
for  incorporation  into  a  color  cathode -ray  television  picture 
tube  (including  video  monitor  or  video  projector  cathode -ray 
tube) ,  and  which  has  undergone  the  necessary  chemical  and 
physical  processes  for  imprinting  phosphors  on  the  glass  panel 
with  sufficient  precision  to  render  a  video  image  when  excited 
by  a  stream  of  electrons;  or 

(b)  with  respect  to  a  monochrome  cathode-ray  picture  tube,  an 
assembly  which  consists  of  either  a  glass  panel  or  a  glass 
envelope,  which  is' suitable  for  incorporation  into  a  monochrome 
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cathode-ray  television  picture  tube  (including  video  monitor  or 
video  projector  cathode-ray  tube),  and  which  has  undergone  the 
necessary  chemical  and  physical  processes  for  imprinting 
phosphors  on  the  glass  panel  or  glass  envelope  with  sufficient 
precision  to  render  a  video  image  when  excited  by  a  stream  of 
electrons. 

Chapter  rule  6:  The  origin  of  a  television  combination  unit  shall  be 
determined  in  accordance  with  the  rule  that  would  be  applicable  to  such 
unit  if  it  were  solely  a  television  receiver. 

Chapter  rule  7:   For  the  purposes  of  the  subdivisions  pertaining  to  this 
chapter,  whenever  the  subdivision  designation  is  underscored,  the 
provisions  of  subdivision  (d)  of  this  note  may  apply  to  goods  for  use  in 
a  motor  vehicle  of  chapter  87. 

Subheading  rule:  The  underscoring  of  the  designations  in  subdivision  1 
pertains  to  goods  provided  for  in  subheadings  8501.10,  8501.20,  8501.31 
or  8501.32  for  use  in  a  motor  vehicle  of  chapter  87. 

1. (A)  A  change  to  heading  8501  from  any  other  heading,  except  from 
tariff  items  8503.00.35  or  8503.00.55;  or 

(B)  A  change  to  heading  8501  from  tariff  items  8503.00.35  or 

8503.00.55,  whether  or  not  there  is  also  a  change  from  any  other 
heading,  provided  there  is  a  regional  value  content  of  not  less 
than : 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

2. (A)  A  change  to  heading  8502  from  any  other  heading,  except  from 
headings  8406,- 8411,  8501  or  8503;  or 

(B)  A  change  to  heading  8502  from  headings  8406,  8411,  8501  or  8503, 
whether  or  not  there  is  also  a  change  from  any  other  heading, 
provided  there  is  a  regional  value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

3.  A  change  to  heading  8503  from  any  other  heading. 

4. (A)  A  change  to  subheadings  8504.10  through  8504.34  from  any  other 
heading ;  or 
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(B)  A  change  to  subheadings  8504.10  through  8504.34  from  subheading 
8504.90,  whether  or  not  there  is  also  a  change  from  any  other 
heading,  provided  there  is  a  regional  value  content  of  not  less 
than: 

♦ 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

5.  A  change  to  tariff  item  8504.40.40  from  any  other  subheading  except 
from  tariff  item  8504.90.60.  ^  ^ 

6. (A)  A  change  to  subheading  8504.40  from  any  other  heading;  or 

(B)  A  change  to  subheading  8504.40  from  subheading  8504.90,  whether 
or  not  there  is  also  a  change  from  any  other  heading,  provided 
there  is  a  regional  value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or' 

(2)  50  percent  where  the  net  cost  method  is  used. 

7. (A)  A  change  to  subheading  8504.50  from  any  other  heading;  or 

(B)  A  change  to  subheading  8504.50  from  subheading  8504.90,  whether 
or  not  there  is  also  a  change  from  any  other  heading,  provided 
there  is  a  regional  value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

8.  A  change  to  subheading  8504.90  from  any  other  heading. 

9. (A)  A  change  to  subheadings  8505.11  through  8505.30  from  any  other 
heading;  or 

(B)  A  change  to  subheadings  8505.11  through  8505.30  from  subheading 
8505.90,  whether  or  not  there  is  also  a  change  from  any  other 
heading,  provided  there  is  a  regional  value  content  of  not  less 
than : 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

10.  A  change  to  subheading  8505.90  from  any  other  heading. 

11. (A)  A  change  to  subheadings  8506.11  through  8506.20  from  any  other 
heading;  or 
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(B)  A  change  to  subheadings  8506.11  through  8506.20  from  subheading 
8506.90.  whether  or  not  there  is  also  a  change  from  any  other 
heading,  provided  there  is  a  regional  value  content  of  not  less 
than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

12.  A  change  to  subheading  8506.90  from  any  other  heading. 

13. (A)  A  change  to  subheadings  8507.10  through  8507.80  from  any  other 
heading;  or 

(B)  A  change  to  subheadings  8507.10  through  8507.80  from  subheading 
8507.90,  whether  or  not  there  is  also  a  change  from  any  other 
heading,  provided  there  is  a  regional  value  content  of  not  less 
than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

14.  A  change  to  subheading  8507.90  from  any  other  heading. 

15. (A)   A  change  to  subheadings  8508.10  through  8508.80  from  any  other 
subheading  outside  that  group,  except  from  heading  8501  or 
tariff  item  8508. 90. AO;  or 

(B)  A  change  to  subheadings  8508.10  through  8508.80  from  heading 
8501  or  tariff  item  8508.90.40,  whether  or  not  there  is  also  a 
change  from  any  other  subheading,  provided  there  is  a  regional 
value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

16.  A -change  to  subheading  8508.90  from  any  other  heading. 

17. (A)  A  change  to  subheadings  8509.10  through  8509.40  from  any  other 
subheading  outside  that  group,  except  from  heading  8501  or 
tariff  items  8509.90.05,  8509.90.25  or  8509.90.45;  or 

(B)  A  change  to  subheadings  8509.10  through  8509.40  from  heading 
8501  or  tariff  items  8509.90.05,  8509.90.25  or  8509.90.45, 
whether  or  not  there  is  also  a  change  from  any  other  subheading, 
provided  there  is  a  regional  value  content  of  not  less  than: 
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(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

18. (A)  A  change  to  subheading  8509.80*  from  any  other  heading;  or 

(B)   A  change  to  subheading  8509.80  from  subheading  8509  90  whether 
or  not  there  is  also  a  change  from  any  other  heading,  pr^i^d 
there  is  a  regional  value  content  of  not  less  than:   ^  '^^'^'* 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 
19.  A  change  to  subheading  8509.90  from  any  other  heading. 

^^'^^^  heading  or  ^''^^^^'^'"Ss  8510.10  through  8510.20  from  any  other 

^^^   851o"9f  'kJk^'''^'''^^'  ''^°-'°  "^""S^  «510.20  from  subheading 
8510  90.  whether  or  not  there  is  also  a  change  from  any  other 
heading,  provided  there  is  a  regional  value  content  of'^not  less 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 
21.  A  change  to  subheading  8510.90  from  any  other  heading. 

Subheading  rule:   The  underscoring  of  the  designations  in  subdivision  22 

?511  so%   ^°°*^  ^"'''^"^  ^°^  '"  subheadings  8511.30.  8511.40  or 
8511.50  for  use  in  a  motor  vehicle  of  chapter  87. 

^^^■^  headin^^  or  ^"^^^^^^^^^^  ^^^^.^O  through  8511.80  from  any  other 

^  8511*9f  ^  ^"^headings  8511.10  through  8511.80  from  subheading 
8511  90,  whether  or  not  there  is  also  a  change  from  any  other 
heading,  provided  there  is  a  regional  value  Content  of^not  iLs 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 
23.  A  change  to  subheading  8511.90  from  any  other  heading. 

fer^tf "?  ""^^  ^^  underscoring  of  the  designations  in  subdivision  24 
pertains  to  goods  provided  for  in  subheadings  8512.20  or  8512.40  for  use 
in  a  motor  vehicle  of  chapter. 87. 
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24 . (A)  A  change  to  subheadings  8512.10  through  8512.40  from  any  other 
heading;  or 

(^)  A  change  to  subheadings  8512.10  through  8512.40  from  subheading 
8512.90,  whether  or  not  there  is  also  a  change  from  any  other 
heading,  provided  there  is  also  a  regional  value  content  of  not 
less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 
25.  A  change  to  subheading  8512.90  from  any  other  heading. 

26. (A)  A  change  to  subheading  8513.10  from  any  other  heading;  or 

(B)  A  change  to  subheading  8513.10  from  subheading  8513.90,  whether 
or  not  there  is  also  a  change  from  any  other  heading,  provided 
'there  is  a  regional  value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  inhere  the  net  cost  method  is  used. 

27.  A  change  to  subheading  8513.90  from  any  other  heading. 

28. (A)  A  change  to  subheadings  8514.10  through  8514.40  from  any  other 
heading ;  or 

(B)  A  change  to  subheadings  8514.10  through  8514.40  from  subheading 
8514.90,  whether  or  not  there  is  also  a  change  from  any  other 
heading,  provided  there  is  a  regional  value  content  of  not  less 
than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

29.  A  change  to  subheading  8514.90  from  any  other  heading. 

30. (A)  A  change  to  subheadings  8515.11  through  8515.80  from  any  other 
heading;  or 

(B)  A  change  to  subheadings  8515.11  through  8515.80  from  subheading 
8515.90,  whether  or  not  there  is  also  a  change  from  any  other 
heading,  provided  there  is  a  regional  value  content  of  not  less 
than: 
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(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

31.  A  change  to  subheading  8515.90  ftrom  any  other  heading. 

32. (A)  A  change  to  subheadings  8516.10  through  8516.29  from  subheading 
8516.80  or  any  other  heading;  or 

(B)  A  change  to  subheadings  8516.10  through  8516.29  from  subheading 
8516.90,  whether  or  not  there  is  also  a  change  from  subheading 
8516.80  or  any  other  heading,  provided  there  is  a  regional  value 
content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  tised. 

33.  A   change  to  subheading  8516.31  from  any  other  subheading,  excepf 
from  subheading  8516.80  or  heading  8501. 

34.  (A)  A  change  to  subheading  8516.32  from  siibheading  8516.80  or  any 

other  heading;  or 

(B)  A  change  to  subheading  8516.32  from  subheading  8516.90,  whether 
or  not  there  is  also  a  change  from  subheading  8516.80  or  any 
other  heading,  provided  there  is  a  regional  value  content  of  not 
less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  \xsed. 

35.  A  change  to  subheading  8516.33  from  any  other  subheading,  except 
from  heading  8501,  subheading  8516.80  or  tariff  item  8516.90.15. 

36.  A  change  to  subheading  8516.40  from  any  other  subheading,  except 
from  heading  8402,  subheading  8481.40  or  tariff  item  8516.90.25. 

37.  A  change  to  subheading  8516.50  from  any  other  stibheading,  except 
from  tariff  items  8516.90.35  or  8516.90.45. 

38.  A  change  to  tariff  item  8516.60.40  from  any  other  tariff  item, 
except  from  tariff  items  8516.90.55,  8516.90.65,  8516.90.75  or 
8537.10.30. 

39 . (A)  A  change  to  subheading  8516 . 60  from  subheading  8516 . 80  or  any 
other  heading;  or 

(B)  A  change  to  subheading  8516.60  from  subheading  8516.90,  whether 
or  not  there  is  also  a  change  from  subheading  8516.80  or  any 
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other  heading,  provided  there  Is  a  regional  value  content  of  not 
less  than:  — 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

40.  (A)  A  change  to  subheading  8516.71  from  svibheading  8516.80  or  any 
other  heading;  or 

(B)  A  change  to  subheading  8516.71  from  subheading  8516.90,  whether 
or  not  there  is  also  a  change  from  subheading  8516.80  or  any 
other  heading,  provided  there  is  a  regional  value  content  of  not 
less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

41. (A)  A  change  to  subheading  8516.72  from  any  other  subheading,  except 
from  tariff  item  8516.90.85,  or  subheading  9032.10;  or 

(B)  A  change  to  subheading  8516.72  from  tariff  item  8516.90.85,  or 
'^  subheading  9032.10,  whether  or  not  there  is  also  a  change  from 

any  other  subheading,  provided  there  is  a  regional  value  content 
of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  is  vised,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

42. (A)  A  change  to  subheading  8516.79  from  subheading  8516.80  or  any 
other  heading;  or 

(B)  A  change  to  subheading  8516.79  from  subheading  8516.90,  whether 
or  not  there  is  also  a  change  from  subheading  8516.80  or  any 
other  heading,  provided  there  is  a  regional  value  content  of  not 
less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  trhere  the  net  cost  method  is  used. 

43. (A)  A  change  to  subheading  8516.80  from  any  other  heading;  or 

(B)  A  change  to  subheading  8516.80  from  subheading  8516.90,  whether 
or  not  there  is  also  a  change  from  any  other  heading,  provided 
there  is  a  regional  value  content  of  not  less  than: 
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(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

44.  A  change  to  tariff  item  8516.90.3^  from  any  other  tariff  item. 

45.  A  change  to  tariff  item  8516.90.45  from  any  other  tariff  item. 

46.  A  change  to  tariff  item  8516.90.55  from  any  other  tariff  item. 

47.  A  change  to  tariff  item  8516.90.65  from  any  other  tariff  item. 

48.  A  change  to  tariff  item  8516.90.75  from  any  other  tariff  item. 

49.  A  change  to  subheading  8516.90  from  any  other  heading. 

50.  A  change  to  subheading  8517.10  from  any  other  subheading,  except 
from  tariff  items  8517.90.12,  8517.90.36.  8517.90.38  or  8517.90.44. 

51.  A  change  to  subheadings  8517.20  through  8517.30  from  any  other 
subheading,  including  another  subheading  within  that  group,  provided 
that,  with  respect  to  printed  circuit  assemblies  (PCAs)  of  tariff 
items  8473.30.10,  8517.90.16,  8517.90.24,  8517.90.26,  8517.90.32, 
8517.90.36,  8517.90.38  or  8517.90.44: 

(A)  except  as  provided  in  subparagraph  (B) ,  for  each  multiple  of 
nine  PCAs,  or  any  portion  thereof,  that  is  contained  in  the 
good,  only  one  PCA  may  be  a  non- originating  PGA,  and 

(B)  if  the  good  contains  less  than  three  PCAs,  all  of  the  PCAs  must 
be  originating  PCAs. 

52.  A  change  to  tariff  item  8517.40.50  from  any  other  subheading, 
provided  that,  with  respect  to  printed  circuit  assemblies  (PCAs)  of 
tariff  items  8473.30.10,  8517.90.16,  8517.90.24,  8517.90.26, 
8517.90.32,  8517.90.36,  8517.90.38  or  8517.90.44: 

(A)  except  as  provided  in  subparagraph  (B) ,  for  each  multiple  of 
nine  PCAs,  or  any  portion  thereof,  that  is  contained  in  t:he 
good,  only  one  PCA  may  be  a  non-originating  PCA,  and 

(B)  if  the  good  contains  less  than  three  PCAs,  all  of  the  PCAs  must 
be  originating  PCAs. 

53.  A  change  to  subheading  8517.40  from  any  other  subheading. 

54.  A  change  to  subheading  8517.81  from  any  other  subheading,  provided 
that,  with  respect  to  printed  circuit  assemblies  (PCAs)  of  tariff 
items  8473.30.10,  8517.90.16,  8517.90.24,  8517.90.26,  8517.90.32, 
8517.90.36,  8517.90.38  or  8517.90.44: 
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(A)  except  as  provided  In  subparagraph  (B) ,  for  each  multiple  of 
nine  PCAs,  or  any  portion  thereof,  that  Is  contained  In  the 
good,  only  one  PCA  nay  be  a  non- originating  PCA,  and 

-  (B)  If  the  good  contains  less  than  three  PCAs,  all  of  the  PCAs  nust 
be  originating  PCAs. 

55.  A  change  to  tariff  item  8517.82.40  from  any  other  tariff  item, 
except  from  tariff  item  8517.90.04. 

56.  A  change  to  subheading  8517.82  from  any  other  subheading. 

57.  A  change  to  tariff  item  8517.90.12  from  any  other  tariff  item, 
except  from  tariff  items  8517.90.36,  8517.90.38  or  8517.90.44. 

58.  A  change  to  tariff  items  8517.90.24,  8517.90.26  or  8517.90.32  from 
any  other  tariff  item,  provided  that,  with  respect  to  printed 
circuit  assemblies  (PCAs)  of  tariff  items  8473.30.10,  8517.90.34, 
8517.90.36.  8517.90.38  or  8517.90.44: 

(A)  except  as  provided  in  subparagraph  (B) ,  for  each  multiple  of 
nine  PCAs,  or  any  portion  thereof,  that  is  contained  in  the 

^-  good,  only  one  PCA  may  be  a  non- originating  PCA,  and 

(B)  If  the  good  contains  less  than  three  PCAs,  all  of  the  PCAs  must 
be  originating  PCAs. 

59.  A  change  to  tariff  item  8517.90.04  from  any  other  tariff  item. 

60.  A  change  to  tariff  item  8517.90.34  from  any  other  tariff  item. 

61.  A  change  to  tariff  items  8517.90.36,  8517.90.38  or  8517.90.44  from 
any  other  tariff  item. 

62.  A  change  to  tariff  items  8517.90.48,  8517.90.52  or  8517.90.56  from 
any  other  heading. 

63.  A  change  to  tariff  items  8517.90.58,  8517.90.64  or  8517.90.66  from 
tariff  items  8517.90.48,  8517.90.52  or  8517.90.56,  or  any  other 
heading . 

64.  A  change  to  subheading  8517.90  from  any  other  heading. 

65. (A)  A  change  to  subheadings  8518.10  through  8518.21  from  any  other 
heading ;  or 

(B)  A  change  to  subheadings  8518.10  through  8518.21  from  subheading 
8518.90,  whether  or  not  there  is  also  a  change  from  any  other 
heading,  provided  there  is  a  regional  value  content  of  not  less 
than: 
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(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  Is  used. 

66. (A)  A  change  to  subheading  8518.22  frSm  any  other  heading;  or 

(B)  A  change  to  subheading  8518.22  from  subheadings  8518.29  or 

8518.90,  whether  or  not  there  is  also  a  change  from  any  other 
heading,  provided  there  is  a  regional  value  content  of  not  less 
than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

67. (A)  A  change  to  subheading  8518.29  from  any  other  heading:  or 

(B)  A  change  to  subheading  8518.29  from  subheading  8518.90,  whether 
or  not  there  is  also  a  change  from  any  other  heading,  provided 
there  is  a  regional  value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

68.  A  change,  to  tariff  item  8518.30.10  from  any  other  tariff  item. 

69. (A)  A  change  to  subheading  8518.30  from  any  other  heading;  or 

(B)  A  change  to  subheading  8518.30  from  subheading  8518.90.  whether 
or  not  there  is  also  a  change  from  any  other  heading,  provided 
there  is  a  regional  value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

70. (A)  A  change  to  subheadings  8518.40  through  8518.50  from  any  other 
heading;  or 

(B)  A  change  to  subheadings  8518.40  through  8518.50  from  subheading 
8518.90,  whether  or  not  there  is  also  a  change  from  any  other 
heading',  provided  there  is  a  regional  value  content  of  not  less 
than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 
71.  A  change  to  subheading  8518.90  from  any  other  heading. 
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Subheading  rule:  The  underscoring  of  the  designation  in  subdivision  72 
pertains  to  goods  provided  for  in  subheading  8519.91  for  use  in  a  motor 
vehicle  of  chapter  87. 

72.  A  change  to  subheadings  8519.10  through  8519.99  from  any  other 
subheading,  including  another  subheading  within  that  group,  except 
from  tariff  items  8522.90.25,  8522.90.45  or  8522.90.65. 

73.  A  change  to  subheadings  8520.10  through  8520.90  from  any  other 
subheading,  including  another  subheading  within  that  group,  except 
from  tariff  items  8522.90.25,  8522.90.45  or  8522.90.65. 

74.  A  change  to  subheadings  8521.10  through  8521.90  from  any  other 
subheading,  including  another  subheading  within  that  group,  except 
from  tariff  items  8522.90.25,  8522.90.45  or  8522.90.65. 

75.  A  change  to  heading  8522  from  any  other  heading. 

76.  A  change  to  headings  8523  through  8524  from  any  other  heading, 
including  another  heading  within  that  group. 

77.  A  change  to  subheadings  8525.10  through  8525.20  from  any  subheading 
outside  that  group,  provided  that,  with  respect  to  printed  circuit 
assemblies  (PCAs)  of  tariff  items  8529.90.01,  8529.90.03, 
8529.90.06,  8529.90.09,  8529.90.13,  8529.90.16,  8529.90.19  or 
8529.90.23: 

(A)  except  as  provided  in  subparagraph  (b) ,  for  each  multiple  of 
nine  PCAs,  or  any  portion  thereof,  that  is  contained  in  the 
good,  only  one  PCA  may  be  a  non- originating  PCA,  and 

(B)  if  the  good  contains  less  than  three  PCAs,  all  of  the  PCAs  must 
be  originating  PCAs. 

78.  A  change  to  tariff  item  8525.30.30  from  any  other  tariff  item, 
except  from  tariff  item  8525.30.60. 

79.  A  change  to  subheading  8525.30  from  any  other  subheading,  except 
from  tariff  items  §529.90.01,  8529.90.03.  8529.90.06,  8529.90.09, 
8529.90.13,  8529.90.16.  8529.90.19  or  8529.90.23. 

80.  A  change  to  subheading  8526.10  from  any  other  subheading,  except 
from  subheading  8525.20.  tariff  item  8529.90.26  or  more  than  two  of 
the  following: 

(A)  display  unit  provided  for  in  subheading  8471.92  or  8529.90, 
incorporating  a  cathode-ray  tube,  flat  panel  screen  or  similar 
display, 

(B)  subheading  8529.10. 
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(C)  tariff  items  8529.90.01,  8529.90.03,  8529.90.06,  8529.90.09, 
8529.90.13,  8529.90.16,  8529.90.19  or  8529.90.23. 

81. (A)  A  change  to  subheadings  8526.91  through  8526.92  from  any  other 
heading,  except  from  heading  8529 f  or 

(B)  A  change  to  subheadings  8526.91  through  8526.92  from  heading 
8529.  whether  or  not  there  is  also  a  change  ^rom  any  other 
heading,  provided  there  is  a  regional  value  content  of  not  less 
than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

Subheading  rule:   The  underscoring  of  the  designation  in  subdivision  82 
pertains  to  goods  provided  for  in  subheadings  8527.21  or  8527.29  for  use 
in  a  motor  vehicle  of  chapter  87 . 

82.  A  change  to  subheadings  8527.11  through  8527.39  from  any  other 
subheading,  including  another  subheading  within  that  group,  except 
from  tariff  items  8529.90.01,  8529.90.03,  8529.90.06.  8529.90.09, 
8529.90.13.  8529.90.16.  8529,90.19  or  8529.90.23. 

83.  A  change  to  subheading  8527.90  from  any  other  subheading,  provided 
that,  with  respect  to  printed  circuit  assemblies  (PCAs)  of  tariff 
items  852*9.90.01.  8529.90.03,  8529.90.06,  8529.90.09.  8529.90.13. 
8529.90.16.  8529.90.19  or  8529.90.23: 

(A)  except  as  provided  in  subparagraph  (B) .  for  each  multiple  of 
nine  PCAs.  or  any  portion  thereof,  that  is  contained  in  the 
good,  only  one  PCA  may  be  a  non- originating  PCA.  and 

(B)  if  the  good  contains  less  than  three  PCAs,  all  of  the  PCAs  must 
be  originating  PCAs. 

84.  A  change  to  tariff  items  8528.10.14  or  8528.10.18  from  any  other 
heading,  except  from  tariff  items  8529.90.01,  8529.90.03, 
8529.90.06,  8529.90.09,  8529.90.13.  8529.90.16,  8529.90.19, 
8529.90.23,  8529,90.29,  8529.90.33,  8529.90.36,  8529.90.39, 

-  8529.90.43,  8529.90.46  or  8529.90.49. 

85.  A  change  to  tariff  items  8528,10.24  or  8528.10.28  from  tariff  items 
8528.10.04  or  8528.10.08,  or  any  other  heading,  except  from  tariff 
item  8540.11.10  or  more  than  one  of  the  following: 

(A)  tariff  item  7011.20.10, 

(B)  tariff  item  8540.91.15. 
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Tarlff  Item  rule:  Effective  with  respect  to  goods  entered,  or  withdrawn 
from  warehouse  for  consumption,  on  or  after  January  1,  1999,  the  text  of 
subdivision  85  shall  be  replaced  by  the  following: 

A  change  to  tariff  items  8528.10.24  or  8528.10.28  from  any  other 
heading,  except  from  tariff  items  8529.90.43,  8529.90.46,  8529.90.49 
or  8540.11.10  or  more  than  one  of  the  following: 

(A)  tariff  item  7011.20.10, 

(B)  tariff  item  8540.91.15. 

86.  A  change  to  tariff  items  8528.10.34  or  8529.10.38  from  tariff  items 
8528.10.04  or  8528.10.08,  or  any  other  heading,  except  from  tariff 
items  8540.12.10  or  8540.12.50  or  more  than  one  of  the  following: 

(A)  tariff  item  7011.20.10, 

(B)  tariff  Item  8540.91.15. 

87. (A)  A  change  to  tariff  items  8528.10.44  or  8528.10.48  from  tariff 
items  8528.10.04  or  8528.10.08,  or  any  other  heading,  except 
from  tariff  items  8540.11.30,  8540.11.40  or  8540.91.15.   In 
addition,  no  more  than  half  the  number  of  semiconductors  of 
tariff  item  8542.11.40,  used  in  the  television  receiver 
component,  may  be  non- originating;  or 

(B)  A  change  to  tariff  items  8528.10.44  or  8528.10.48  from  tariff 
items  8528.10.04  or  8528.10.08.  or  any  other  heading,  except 
from  tariff  Items  8540.11.30,  8540.11.40  or  8540.91.15.   In 
addition,  the  regional  value  content  must  be  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  Is  used. 

88. (A)  A  change  to  tariff  Items  8528.10.54  or  8528.10.58  from  tariff 
Items  8528.10.04  or  8528.10.08,  or  any  other  heading,  except 
from  tariff  Items  8540.12.10,  8540.12.50  or  8540.91.15.   In 
addition,  no  more  than  half  the  number  of  semiconductors  of 
tariff  Item  8542.11.40.  used  In  the  television  receiver 
component,  may  be  non-orlglnatlng;  or 

(B)  A  change  to  tariff  Items  8528.10.54  or  8528.10.58  from  tariff 
Items  8528.10.04  or  8528.10.08.  or  any  other  heading,  except 
from  tariff  Items  8540.12.10,  8540.12.50  or  8540.91.15.   In 
addition,  the  regional  value  content  must  be  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  Is  used,  or 

(2)  SO  percent  where  the  net  cost  method  Is  used. 
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89.  A  change  to  tariff  Items  8528.10.64  or  8528.10.68  from  tariff  Items 
8528.10.04  or  8528.10.08,  or  any  other  heading,  except  from  tariff 
Item  8529.90.53. 

90.  A  change  to  tariff  Items  8528.10.04  or  8528.10.08  from  any  other 
heading,  except  tariff  Items  8529.90.43,  8529.90.46  or  8529.90.49. 

91.  A  change  to  subheading  8528.10  from  tariff  Items  8528.10.04  or 

8528.10.08,  or  any  other  heading,  provided  there  Is  a  regional  value 
content  of  not  less  than: 

(A)  60  percent  where  the  transaction  value  method  is  used,  or 

(B)  50  percent  where  the  net  cost  method  is  used. 

92.  A  change  to  subheading  8528.20  from  any  other  heading,  provided 
that,  with  respect  to  printed  circuit  assemblies  (PCAs)  of  tariff 
Items  8529.90.01,  8529.90.03,  8529.90.06.  8529.90.09,  8529.90.13,  " 
8529.90.16,  8529.90.19,  8529.90.23,  8529.90.29.  8529.90.33, 
8529.90.36  or  8529.90.39: 

(A)  except  as  provided  In  sxibparagraph  (B)  .  for  each  multiple  of 
nine  PCAs,  or  any  portion  thereof,  that  Is  contained  In  the 
good,  only  one  PCA  may  be  a  non-orlglnatlng  PCA,  and 

(B)  If  the  good  contains  less  than  three  PCAs,  all  of  the  PCAs  must 
be  originating  PCAs. 

93.  A  change  to  subheading  8529.10  from  any  other  heading. 

94.  A  change  to  tariff  items  8529.90.01,  8529.90.03,  8529.90.06. 

8529.90.09,  8529.90.13.  8529.90.16,  8529.90.19  or  8529.90.23  from 
.  any  other  tariff  item. 

95.  A  change  to  tariff  item  8529.90.26  from  any  other  tariff  Item. 

96.  A  change  to  tariff  Items  8529.90.29,  8529.90.33,  8529.90.36  or 
8529.90.39  from  any  other  tariff  Item. 

97.  A  change  to  tariff  Items  8529.90.43,  8529.90.46  or  8529.90.49  from 
any  other  tariff  Item. 

98.  A  change  to  tariff  Item  8529.90.53  from  any  other  tariff  Item. 

99.  A  change  to  tariff  Items  8529.90.63,  8529.90.69,  8529.90.73  or 
8529.90.76  from  any  other  tariff  Item. 

100. (A)  A  change  to  tariff  Items  8529.90.79,  8529.90.83  or  8529.90.85 
from  any  other  heading;  or 
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(B)  No  required  change  in  tari££  classification  to  tariff  items 
8529.90.79.  8529.90.83  or  8529.90.85.  provi<ied  there  is  a 
regional  value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

101.  A  change  to  subheading  8529.90  from  any  other  heading. 

102. (A)  A  change  to  subheadings  8530.10  through  8530.80  from  any  other 
heading;  or 

(B)  A  change  to  subheadings  8530.10  through  8530.80  from  subheading 
8530.90.  whether  or  not  there  is  also  a  change  from  any  other 
heading,  provided  there  is  a  regional  value  content  of  not  less 
than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

103.  A  change  to  subheading  8530.90  from  any  other  heading. 

104.  A  change  to  subheading  8531.10  from  any  other  subheading,  except 
from  tariff  item  8531.90.40. 

105. (A)  A  change  to  subheading  8531.20  from  any  other  heading;  or 

(B)  A  change  to  subheading  8531.20  from  subheading  8531.90.  whether 
or  not  there  is  also  a  change  from  any  other  heading,  provided 
there  is  a  regional  value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

106,  A  change  to  tariff  item  8531.80.40  from  any  other  subheading, 

provided  that,  with  respect  to  printed  circuit  assemblies  (PCAs)  of 
tariff  item  8531. 90. '40 : 

(A)  except  as  provided  in  subparagraph  (B) ,  for  each  multiple  of 
nine  PCAs,  or  any  portion  thereof,  that  is  contained  in  the 
good,  only  one  PCA  may  be  a  non- originating  PCA.  and 

(B)  if  the  good  contains  less  than  three  PCAs.  all  of  the  PCAs  must 
be  originating  PCAs. 

107. (A)  A  change  to  subheading  8531.80  from  any  other  heading;  or 
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(B)  A  change  to  s\ibheading  8531.80  from  subheading  8531.90.  whether 
or  not  there  is  also  a  change  from  any  other  heading,  provided 
there  is  a  regional  value  content  of  not  less  than: 

(1)  60  percent  where  the  trahsaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 
108.  A  change  to  subheading  8531.90  from  any  other  heading. 

109. (A)  A  change  to  subheading  8532.10  from  any  other  heading;  or 

(B)  A  change  to  subheading  8532.10  from  subheading  8532.90.  whether 
or  not  there  is  also  a  change  from  any  other  heading,  provided 
there  is  a  regional  value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used.  " 

110.  A  change  to  subheadings  8532.21  through  8532.30  from  any  other 
subheading,  including  another  subheading  within  that  group. 

111.  A  change  to  subheading  8532.90  from  any  other  heading. 

112.  A  change  to  subheadings  8533.10  through  8533.39  from  any  other 
subheading,  including  another  subheading  within  that  group. 

113.  A  change  to  subheading  8533.40  from  any  other  subheading,  except 
from  tariff  item  8533.90.40. 

114.  A  change  to  subheading  8533.90  from  any  other  heading. 

115.  A  change  to  heading  8534  from  any  other  heading. 

116. (A)  A  change  to  tariff  item  8535.90.40  from  any  other  tariff  item, 
except  from  tariff  item  8538.90.40;  or 

(B)  A  change  to  tariff  item  8535.90.40  from  tariff  item  8538.90.40. 

whether  or  not  there  is  also  a  change  from  any  other  tariff 

item,  provided  there  is  a  regional  value  content  of  not  less 
than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used.      • 

117. (A)  A  change  to  heading  8535  from  any  other  heading,  except  from 
tariff  items  8538.90.20  or  8538.90.60;  or 
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(B)  A  change  to  heading  8535  from  tariff  Items  8538.90.20  or 

8538.90.60,  whether  or  not  there  Is  also  a  change  from  any  other 
heading,  provided  there  Is  a  regional  value  content  of  not  less 
than: 

(1)  60  percent  where  the  transaction  value  method  Is  used,  or 

(2)  50  percent  where  the  net  cost  method  Is  used. 

118. (A)  A  change  to  tariff  Item  8536.30.40  from  any  other  tariff  Item, 
except  from  tariff  Item  8538.90.40;  or 

(B)  A  change  to  tariff  Item  8536.30.40  from  tariff  Item  8538.90.40, 
whether  or  not  there  Is  also  a  change  from  any  other  tariff 
Item,  provided  there  Is  a  regional  value  content  of  not  less 
than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  Is  used. 

Subheading  rule:   The  underscoring  of  the  designations  In  subdivisions 
119  and  120  pertains  to  goods  provided  for  In  subheadings  8536.50  or 
8536.90  for  use  In  a  motor  vehicle  of  chapter  87. 

119. (A)  A  change  to  tariff  Item  8536.50.40  from  any  other  tariff  Item, 
except  from  tariff  Item  8538.90.40;  or 

(B)  A  change  to  tariff  Item  8536.50.40  from  tariff  Item  8538.90.40, 
whether  or  not  there  is  also  a  change  from  any  other  tariff 
item,  provided  there  Is  a  regional  value  content  of  not  less 
than: 

(1)  60  percent  where  the  transaction  value  method  Is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

120. (A)  A  change  to  heading  8536  from  any  other  heading,  except  from 
tariff  Items  8538.90.20  or  8538.90.60;  or 

i£l  A  change  to  heading  8536  from  tariff  items  8538.90.20  or 

8538.90.60,  whether  or  not  there  is  also  a  change  from  any  other 
heading,  provided  there  is  a  regional  value  content  of  not  less 
than : 

(1)  60  percent  %rhere  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  Is  used. 


Federal  Register  /  Vol.  58.  No.  242  /  Monday,  December  20,  1993  /  Presidential  Documents   67005 


Annex  I  (con.) 
-135- 
•f 
Heading  rule:   The  underscoring  of  the  designations  in  subdivision  121 
pertains  to  goods  provided  for  in  subheading  8537.10  for  use  in  a  motor 
vehicle  of  chapter  87. 

121, (A)  A  change  to  heading  8537  from  any  other  heading,  except  from 
tariff  items  8538.90.20  or  8538.90.60;  or 

Hi  A  change  to  heading  8537  from  tariff  items  8538.90.20  or 

8538.90.60,  whether  or  not  there  is  also  a  change  from  any  other 
heading,  provided  there  is  a  regional  value  content  of  not  less 
than : 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

122.  A  change  to  heading  8538  from  any  other  heading. 

Subheading  rule:   The  underscoring  of  the  designations  in  subdivision 
123  pertains  to  goods  provided  for  in  subheadings  8539.10  or  8539.21  for 
use  in  a  motor  vehicle  of  chapter  87. 

l?3,(A)  A  change  to  subheadings  8539.10  through  8539.40  from  any  other 
heading;  or 

Xli  A  fthange  to  subheadings  8539.10  through  8539.40  from  subheading 
8539.90,  whether  or  not  there  is  also  a  change  from  any  other 
heading,  provided  there  is  a  regional  value  content  of  not  less 
than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

124.  A  change  to  subheading  8539.90  from  any  other  heading. 

125.  A  change  to  tariff  item  8540.11.10  from  any  other  subheading,  except 
from  more  than  one  of  the  following: 

(A)  tariff  item  7011.20.10. 

(B)  tariff  item  8540.91.15. 

126.  A  change  to  tariff  item  8540.11.20  from  any  other  subheading,  except 
from  more  than  one  of  the  following: 

(A)  tariff  item  7011.20.10, 

(B)  tariff  item  8540.91.15. 
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127.  A  change  to  tariff  Item  8540.11.30  from  any  other  subheading,  except 
from  tariff  item  8540.91.15. 

128.  A  change  to  tariff  item  8540.11.40  from  any  other  subheading,  except 
from  tariff  item  8540.91.15. 

129. (A)   A  change  to  subheading  8540.11  from  any  other  heading;  or 

(B)  A  change  to  subheading  8540.11  from  subheading  8540.91,  whether 
or  not  there  is  also  a  change  from  any  other  heading,  provided 
there  is  a  regional  value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

Tariff  item  rule:   Subdivision  130  applies  only  to  goods  incorporating  a 
glass  panel  referred  to  in  subparagraph  (b)  of  chapter  rule  5  for 
chapter  85  and  a  glass  cone  provided  for  in  tariff  item  7011.20.10. 

130.  A  change  to  tariff  items  8540.12.10  or  8540.12.50  from  any  other 
subheading,  except  from  more  than  one  of  the  following: 

(A)  tariff  item  7011.20.10, 

(B)  tariff  item  8540.91.15. 

Tariff  Item  rule:   Subdivision  131  applies  only  to  goods  incorporating  a 
glass  envelope  referred  to  in  subparagraph  (b)  of  chapter  rule  5  for 
chapter  85. 

131.  A  change  to  tariff  items  8540.12.10  or  8540.12.50  from  any  other 
subheading,  except  from  tariff  iteii\  8540.91.15. 

132.  A  change  to  tariff  items  8540.12.20  or  8540.12.70  from  any  other 
subheading,  except  from  tariff  item  8540.91.15. 

133. (A)  A  change  to  subheading  8540.12  from  any  other  heading;  or 

(B)  A  change  to  subheading  8540.12  from  subheading  8540.91,  whether 
or  not  there  is  also  a  change  from  any  other  heading,  provided 
there  is  a  regional  value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

134. (A)  A  change  to  subheading  8540.20  from  any  other  heading;  or 

(B)   A  change  to  subheading  8540.20  from  subheadings  8540.91  through 
8540.99,  whether  or  not  there  is  also  a  change  from  any  other 


Federal  Register  /  Vol.  58,  No.  242  /  Monday,  December  20,  1993  /  Presidential  Docimients   67007 


Annex  I  (con.) 
-137- 

heading,  provided  there  is  a  regional  value  content  of  not  less 
than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

135.  A  change  to  subheading  8540.30  from  any  other  subheading,  except 
from  tariff  item  8540.^1.15. 

136.  A  change  to  subheadings  8540.41  through  8540.49  from  any  subheading 
outside  of  that  group,  except  from  tariff  item  8540.99.40, 

137.  A  change  to  subheadings  8540.81  through  8540.89  from  any  other 
subheading,  including  another  subheading  within  that  group. 

138.  A  change  to  tariff  item  8540.91.15  from  any  other  tariff  item. 

139.  A  change  to  subheading  8540.91  from  any  other  heading. 

140.  A  change  to  tariff  item  8540.99.40  from  any  other  tariff  item. 

141.  A  change  to  subheading  8540.99  from  any  other  heading. 

Subheading  rule:   Notwithstanding  Article  411  (Transshipment)  to  the 
NAFTA,  a  gpod  provided  for  in  subheadings  8541.10  through  8541.60  or 
8542.11  through  8542.80  qualifying  under  subdivision  142  above  as  an 
originating  good  may  undergo  further  production  outside  the  territory  of 
the  NAFTA  parties  and,  when  imported  into  the  territory  of  a  party,  will 
originate  in  the  territory  of  a  party,  provided  that  such  further 
production  did  not  result  in  a  change  to  a  subheading  outside  of  that 
group . 

142.  A  change  to  subheadings  8541.10  through  8542.90  from  any  other 
subheading,  including  another  subheading  within  that  group. 

143. (A)  A  change  to  subheadings  8543.10  through  8543.30  from  any  other 
heading;  or 

(B)  A  change  to  subheadings  8543.10  through  8543.30  from  subheading 
8543.90,  whether  or  not  there  is  also  a  change  from  any  other 
heading,  provided  there  is  a  regional  value  content  of  not  less 
than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

144. (A)  A  change  to  tariff  item .8543.80.85  from  any  other  subheading, 
except  from  subheading  8504.40  or  tariff  items  8543.90.15  or 
8543.90.55;  or 


^ 
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(B)  A  change  to  tariff  Item  8543.80.85  from  subheading  8504.40  or 
tariff  Items  8543.90.15  or  8543.90.55,  whether  or  not  there  Is 
also  a  change  from  any  other  subheading,  provided  there  Is  a 
regional  value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  Is  used,  or 

(2)  50  percent  where  the  net  cost  method  Is  used. 

145. (A)  A  change  to  subheading  8543.80  from  any  other  heading;  or 

(B)  A  change  to  subheading  8543.80  from  subheading  8543.90,  whether 
or  not  there  Is  also  a  change  from  any  other  heading,  provided 
there  Is  a  regional  value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  Is  used,  or 

(2)  50  percent  where  the  net  cost  method  Is  used. 

146.  A  change  to  subheading  8543.90  from  any  other  heading. 

Subheading  rule:  The  underscoring  of  the  designations  in  subdivision 
147  pertains  to  goods  provided  for  in  subheading  8544.30  for  use  in  a 
motor  vehicle  of  chapter  87. 

147 .  (A)  A  chai>ge  to  subheadings  8544.11  through  8544.60  from  any 

subheading  outside  that  group,  except  from  headings  7408,  7413, 
7605  or  7614;  or 

1£1  A  change  to  subheadings  8544.11  through  8544.60  from  headings 
7408,  7413,  7605  or  7614,  whether  or  not  there  is  also  a  change 
from  any  other  subheading,  including  another  subheading  within 
subheadings  8544.11  through  ft544.60.  provided  there  is  also  a 
regional  value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

148. (A)  A  change  to  subheading  8544.70  from  any  other  subheading,  except 
from  headings  7002  or  9001;  or 

(B)  A  change  to  subheading  8544.70  from  headings  7002  or  9001, 

whether  or  not  there  is  also  a  change  from  any  other  subheading, 
provided  there  is  a  regional  value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 
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149.  A  change  to  headings  8545  through  8548  from  any  other  heading, 
Including  another  heading  within  that  group. 

Chapter  86.  ^ 

l.(A)  A  change  to  headings  8601  through  8606  from  any  other  heading, 

including  another  heading  within  that  group,  except  from  heading 
8607;  or 

(B)  A  change  to  headings  8601  through  8606  from  heading  8607, 

whether  or  not  there  is  also  a  change  from  any  other  heading, 
provided  there  is  a  regional  value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

2.  A  change  to  svibheadings  8607.11  through  8607.12  from  any  other  , 
heading. 

3. (A)  A  change  to  tariff  item  8607.19.03  from  any  other  heading;  or 

(B)  A  change  to  tariff  item  8607.19.03  from  tariff  item  8607.19.06, 
whether  or  not  there  is  also  a  change  from  any  other  heading, 
provided  there  is  a  regional  value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  met:hod  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

4. (A)  A  change  to  tariff  item  8607.19.12  from  any  other  heading;  or 

(B)  A  change  to  tariff  item  8607.19.12  from  tariff  item  8607.19.15, 
whether  or  not  there  is  also  a  change  from  any  other  heading, 
provided  there  is  a  regional  value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

5.  A  change  to  subheading  8607.19  from  any  other  heading. 

6.  A  change  to  subheadings  8607.21  through  8607.99  from  any  other 
heading . 

7.  A  change  to  headings  8608  through  8609  from  any  other  heading, 
including  another  heading  within  that  group. 
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Chapter  87. 

Chapter  rule  1:   For  the  purposes  of  the  subdivisions  pertaining  to  this 
chapter,  whenever  the  subdivision  designation  is  underscored,  the 
provisions  of  subdivision  (d)  of  this  note  apply. 

1.  A  change  to  heading  8701  from  any  other  heading,  provided  there  is  a 
regional  value  content  of  not  less  than  50  percent  under  the  net 
cost  method. 

2.  A  change  to  tariff  item  8702.10.30  from  any  other  heading,  provided 
there  is  a  regional  value  content  of  not  less  than  50  percent  under 
the  net  cost  method. 

3.  A  change  to  tariff  item  8702.10.60  from  any  other  heading,  provided 
there  is  a  regional  value  content  of  not  less  than  50  percent  under 
the  net  cost  method. 

4.  A  change  to  tariff  item  8702.90.30  from  any  other  heading,  provided 
there  is  a  regional  value  content  of  not  less  than  50  percent  under 
the  net  cost  method. 

5.  A  change  to  tariff  item  8702.90.60  from  any  other  heading,  provided 
^  there  is  a  regional  value  content  of  not  less  than  50  percent  under 

the  net  cost  method. 

6.  A  change  to  subheading  8703.10  from  any  other  heading,  provided 
there  is  a  regional  value  content  of  not  less  than: 

(A)  60  percent  where  the  transaction  value  method  is  used,  or 

(B)  50  percent  where  the  net  cost  method  is  used. 

2^  A  change  to  subheadings  8703.21  through  8703.90  from  any  other 

heading,  provided  there  is  a  regional  value  content  of  not  less  than 
50  percent  under  the  net  cost  method. 

8.  A  change  to  subheading  8704.10  from  any  other  heading,  provided 
there  is  a  regional  value  content  of  not  less  than  50  percent  under 
the  net  cost  method.   ^, 

9.  A  change  to  subheading  8704.21  from  any  other  heading,  provided 
there  is  a  regional  value  content  of  not  less  than  50  percent  under 
the  net  cost  method. 

10.  A  change  to  subheadings  8704.22  through  8''04.23  from  any  other 

heading,  provided  there  is  a  regional  value  content  of  not  less  than 
50  percent  under  the  net  cost  method. 
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11.  A  change  to  subheading  8704.31  from  any  other  heading,  provided 
there  is  a  regional  value  content  of  not  less  than  50  percent  \mder 
the  net  cost  method. 

12.  A  change  to  subheadings  8704.32  through  8704,90  from  any  other 
heading,  provided  there  is  a  regional  value  content  of  not  less  than 
50  percent  under  the  net  cost  method. 

13.  A  change  to  heading  8705  from  any  other  heading,  provided  there  is  a 
regional  value  content  of  not  less  than  50  percent  under  the  net 
cost  method. 

14.  A  change  to  tariff  items  8706.00.03  or  8706.00.15  from  any  other 
chapter,  provided  there  is  a  regional  value  content  of  not  less  than 
50  percent  under  the  net  cost  method. 

11^  A  change  to  tariff  items  8706.00.05,  8706.00.25,  8706.00.30  or 
8706.00.50  from  any  other  chapter,  provided  there  is  a  regional* 
value  content  of  not  less  than  50  percent  under  the  net  cost  method. 

16. (A)  A  change  to  heading  8707  from  any  other  chapter;  or 

(B)  A  change  to  heading  8707  from  heading  8708,  whether  or  not  there 
is  also  a  change  from  any  other  chapter,  provided  there  is  a 
regional  value  content  of  not  less  than  50  percent  under  the  net 
*  cost  method. 

17.  (A)  A  change  to  subheading  8708.10  from  any  other  heading;  or 

(B)  A  change  to  subheading  8708.10  from  subheading  8708.99,  whether 
or  not  there  is  also  a  change  from  any  other  heading,  provided 
there  is  a  regional  value  content  of  not  less  than  50  percent 
under  the  net  cost  method. 

18. (A)  A  change  to  subheading  8708.21  from  any  other  heading;  or 

(B)  A  change  to  subheading  8708.21  from  subheading  8708.99,  whether 
or  not  there  is  also  a  change  from  any  other  heading,  provided 
there  is  a  regional  value  content  of  not  less  than  50  percent 
under  the  net  cost  method. 

19. (A)  A  change  to  subheading  8708.29  from  any  other  heading;  or 

(B)  No  required  change  in  tariff  classification  to  subheading 

8708.29,  provided  there  is  a  regional  value  content  of  not  less 
than  50  percent  under  the  net  cost  method. 

20.  (A)  A  change  to  subheading  8708.31  from  any  other  heading;  or 

(B)  A  change  to  subheading  8708.31  from  subheadings  8708.39  or 

8708.99,  whether  or  not  there  is  also  a  change  from  any  other 
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heading,  provided  there  is  a  regional  value  content  of  not  less 
than  50  percent  under  the  net  cost  method. 

21. (A)   A  change  to  subheading  8708.39  from  any  other  heading;  or 

(B)   A  change  to  subheading  8708.39  from  subheadings  8708.31  or 

8708.99,  whether  or  not  there  is  also  a  change  from  any  other 
heading,  provided  there  is  a  regional  value  content  of  not  less 
than  50  percent  under  the  net  cost  method. 

22. (A)  A  change  to  subheading  8708.40  from  any  other  heading;  or 

(B)   A  change  to  subheading  8708.40  from  subheading  8708.99,  whether 
or  not  there  is  also  a  change  from  any  other  heading,  provided 
there  is  a  regional  value  content  of  not  less  than  50  percent 
under  the  net  cost  method. 

23. (A)  A  change  to  tariff  item  8708.50.50  from  any  other  heading, 
except  from  subheadings  8482.10  through  8482.80;  or 

(B)  A  change  to  tariff  item  8708.50.50  from  subheadings  8482.10 
through  8482.80  or  8708.99,  whether  or  not  there  is  also  a 
change  from  any  other  heading,  provided  there  is  a  regional 
value  content  of  not  less  than  50  percent  under  the  net  cost 
method. 

24. (A)  A  change  to  subheading  8708.50  from  any  other  heading;  or 

X£l  A  change  to  subheading  8708.50  from  subheading  8708.99,  whether 
or  not  there  is  also  a  change  from  any  other  heading,  provided 
there  is  a  regional  value  content  of  not  less  than  50  percent 
under  the  net  cost  method. 

25. (A)   A  change  to  tariff  item  8708.60.50  from  any  other  heading, 
except  from  subheadings  8482.10  through  8482.80;  or 

(B)  A  change  to  tariff  item  8708.60.50  from  subheadings  8482.10 
through  8482.80  or  8708.99,  whether  or  not  there  is  also  a 
change  from  any  other  heading,  provided  there  is  a  regional 
value  content  of  not  less  than  50  percent  under  the  net  cost 
method. 

26. (A)  A  change  to  subheading  8708.60  from  any  other  heading;  or 

(B)   A  change  to  subheading  8708.60  from  subheading  8708.99,  whether 
or  not  there  is  also  a  change  from  any  other  heading,  provided 
there  is  a  regional  value  content  of  not  less  than  50  percent 
under  the  net  cost  method. 

27. (A)  A  change  to  subheading  8708.70  from  any  other  heading;  or 
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(B)  A  change  to  subheading  8708.70  from  subheading  8708.99,  whether 
or  not  there  is  also  a  change  from  any  other  heading,  provided 
there  is  a  regional  value  content  of  not  less  than  50  percent 
under  the  net  cost  method. 

28.  A  change  to  tariff  items  8708.80.15  or  8708.80.30  from  any  other 
subheading,  provided  there  is  a  regional  value  content  of  not  less 
than  50  percent  under  the  net  cost  method. 

29. (A)  A  change  to  subheading  8708.80  from  any  other  heading;  or 

(B)  A  change  to  subheading  8708.80  from  subheading  8708.99,  i*hether 
or  not  there  is  also  a  change  from  any  other  heading,  provided 
there  is  a  regional  value  content  of  not  less  than  50  percent  of 
the  net  cost  method. 

30. (A)  A  change  to  subheading  8708.91  from  any  other  heading;  or 

(R)  A  change  to  subheading  8708.91  from  subheading  8708.99,  whether 
or  not  there  is  also  a  change  from  any  other  heading,  provided 
there  is  a  regional  value  content  of  not  less  than  50  percent  of 
the  net  cost  method. 

31. (A)  A  change  to  subheading  8708.92  from  any  other  heading;  or 

(B)   A  change  to  subheading  8708.92  from  subheading  8708.99,  whether 
or  not  there  is  also  a  change  from  any  other  heading,  provided 
there  is  a  regional  value  content  of  not  less  than  50  percent 
under  the  net  cost  method. 

32 .(A)  A  change  to  subheading  8708.93  from  any  other  heading;  or 


Hi 


A  change  to  subheading  8708.93  from  subheading  8708.99,  whether 
or  not  there  is  also  a  change  from  any  other  heading,  provided 
there  is  a  regional  value  content  of  not  less  than  50  percent 
under  the  net  cost  method. 

33. (A)  A  change  to  subheading  8708.94  from  any  other  heading;  or 

(B)  A  change  to  subheading  8708.94  from  subheading  8708.99,  whether 
or  not  there  is  also  a  change  from  any  other  heading,  provided 
there  is  a  regional  value  content  of  not  less  than  50  percent 
under  the  net  cost  method. 

34.  A  change  to  tariff  items  8708.99.03,  8708.99.27  or  8708.99.55  from 
any  other  subheading,  provided  there  is  a  regional  value  content  of 
not  less  than  50  percent  under  the  net  cost  method. 

35. (A)  A  change  to  tariff  items  8708.99.06,  8708.99.31  or  8708.99.58 

from  any  other  heading,  except  from  subheadings  8482.10  through 
8482.80  or  tariff  items  8482.99.05,  8482.99.15  or  8482.99.25;  or 
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Xfil  A  change  to  tariff  iteas  8708.99.06.  8708.99.31  or  8708.99.58 
from  subheadings  8482.10  through  8482.80  or  tariff  items 
8482.99.05,  8482.99.15  or  8482.99.25,  whether  or  not  there  is 
also  a  change  from  any  other  heading,  provided  there  is  a 
regional  value  content  of  not  less  than  50  percent  under  the  net 
cost  method. 

36 .(A)  A  change  to  stibheading  8708.99  from  any  other  heading;  or 

(B)  No  required  change  in  tariff  classification  to  subheading 

8708.99,  provided  there  is  a  regional  value  content  of  not  less 
than  50  percent  tinder  the  net  cost  method. 

37. (A)  A  change  to  subheadings  8709.11  through  8709.19  from  any  other 
heading;  or 

(B)  A  change  to  subheadings  8709.11  through  8709.19  from  subheading 
8709.90,  whether  or  not  there  is  also  a  change  from  any  other 
heading,  provided  there  is  a  regional  value  content  of  not  less 
than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

38.  A  change  to  subheading  8709.90  from  any  other  heading. 

39.  A  change  to  heading  8710  from  any  other  heading. 

40. (A)  A  change  to  heading  8711  from  any  other  heading,  except  from 
heading  8714;  or 

(B)  A  change  to  heading  8711  from  heading  8714,  whether  or  not  there 
is  also  a  change  from  any  other  heading,  provided  there  is  a 
regional  value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  \Aere  the  net  cost  method  is  used. 

41. (A)  A  change  to  heading  8712  from  any  other  heading,  except  from 
heading  8714;  or 

(B)  A  change  to  heading  8712  from  heading  8714,  whether  or  not  there 
is  also  a  change  from  any  other  heading,  provided  there  is  a 
regional  value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 
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42. (A)  A  change  to  heading  8713  from  any  other  heading,  except  from 
heading  8714;  or 

(B)  A  change  to  heading  8713  from  heading  8714,  whether  or  not  there 
is  also  a  change  from  any  other  heading,  provided  there  is  a 
regional  value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

43.  A  change  to  heading  8714  from  axiy   other  heading. 

44.  A  change  to  heading  8715  from  any  other  heading. 

45.  (A)  A  change  to  stibheadings  8716.10  through  8716.80  from  any  other 

heading;  or 

(B)  A  change  to  subheadings  8716.10  through  8716.80  from  subheading 

8716.90.  whether  or  not  there  is  also  a  change  from  any  other 

heading,  provided  there  is  a  regional  value  content  of  not  less 
than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

46.  A  change  to  subheading  8716.90  from  any  other  heading. 
Chapter  88. 

1.  A  change  to  subheadings  8801.10  through  8803.90  from  any  other 
subheading,  including  another  subheading  within  that  group. 

2.  A  change  to  headings  8804  through  8805  from  any  other  heading, 
including  another  heading  within  that  group. 

Chapter  89. 

l.(A)   A  change  to  headings  8901  through  8902  from  any  other  chapter; 
or 

(B)  A  change  to  headings  8901  through  8902  from  any  other  heading 
within  chapter  89,  including  another  heading  within  that  group, 
whether  or  not  there  is  also  a  change  from  any  other  chapter, 
provided  there  is  a  regional  value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 
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2.  A  change  to  heading  8903  froa  any  other  heading,  provided  there  is  a 
regional  value  content  of  not  less  than: 

(A)  60  percent  vhere  the  transaction  value  nethod  is  tised,  or 

(B)  50  percent  where  the  net  cost  aethod  is  used. 

3. (A)  A  change  to  headings  8904  through  8905  fron  any  other  chapter; 
or 

(B)  A  change  to  headings  8904  through  8905  froB  any  other  heading 
within  chapter  89,  including  another  heading  within  that  group, 
whether  or  not  there  is  also  a  change  from  any  other  chapter, 
provided  there  is  a  regional  value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  aethod  is  used,  or 

(2)  50  percent  where  the  net  cost  aethod  is  used. 

4.  A  change  to  headings  8906  through  8908  froa  any  other  heading, 
including  another  heading  within  that  group. 

Chapter  90. 

Chapter  rule  1:  For  purposes  of  this  chapter,  the  tern,  "printed 
circuit  assenbly",  aeans  a  good  consisting  of  one  or  nore  printed 
circuits  of  heading  8534  with  one  or  more  active  elements  asseabled 
thereon,  with  or  without  passive  elenents.   For  purposes  of  this  rule, 
"active  elenents"  means  diodes,  transistors  and  similar  semiconductor 
devices,  whether  or  not  photosensitive,  of  heading  8541,  and  Integrated 
circuits  and  microassemblies  of  heading  8542. 

Chapter  rule  2:  The  origin  of  the  goods  of  chapter  90  shall  be 
determined  without  regard  to  the  origin  of  any  automatic  data  processing 
machines  or  units  thereof  of  heading  8471,  or  parts  and  accessories 
thereof  of  heading  8473,  which  may  be  included  therewith. 

Chapter  rule  3:  Tariff  item  9009.90.40  covers  the  following  parts  for 
photo-copying  apparatxts  of  subheading  9009.12: 

(a)  imaging  asseiiblies,  incorporating  more  than  one  of  the 
following:  photoreceptor  belt  or  cylinder;  toner  receptacle 
unit;  toner  distribution  unit;  developer  receptacle  unit; 
developer  distribution  unit;  charge/discharge  unit:;  cleaning 
unit; 

(b)  optics  assemblies.  Incorporating  more  than  one  of  the  following: 
lens;  mirror;  illumination  source;  document  exposure  glass; 
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(c)  user  control  assemblies,  incorporating  more  than  one  of  the 
following:   printed  circuit  assembly;  power  supply;  user  input 
keyboard;  wiring  harness;  display  unit  (cathode-ray  type  or  flat 
panel) ; 

* 

(d)  image  fixing  assemblies,  incorporating  more  than  one  of  the 
following:   fuser;  pressure  roller;  heating  element;  release  oil 
dispenser;  cleaning  unit;  electrical  control; 

(e)  paper  handling  assemblies,  incorporating  more  than  one  of  the 
following:  paper  transport  belt;  roller;  print  bar;  carriage; 
gripper  roller;  paper  storage  \inlt;  exit  tray;  or 

(f)  combinations  of  the  above  specified  assemblies. 

Chapter  rule  4:   For  the  purposes  of  the  subdivisions  pertaining  to  this 
chapter,  whenever  the  subdivision  designation  is  underscored,  the 
provisions. of  subdivision  (d)  of  this  note  may  apply  to  goods  for  use  in 
a  mator  vehicle  of  chapter  87. 

l.(A)   A  change  to  subheading  9001.10  from  any  other  chapter,  except 
from  heading  7002;  or 

(B)  A  change  to  subheading  9001.10  from  heading  7002,  whether  or  not 
there  is  also  a  change  from  any  other  chapter,  provided  there  is 
a  regioiial  value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

2.  A  change  to  subheadings  9001.20  through  9001.90  from  any  other 
heading . 

3.  A  change  to  heading  9002  from  any  other  heading,  except  from  heading 

4. (A)  A  change  to  subheadings  9003.11  through  9003.19  from  any  other 
heading;  or 

(B)  A  change  to  subheadings  9003.11  through  9003.19  from  subheading 
9003,90,  whether  or  not  there  is  also  a  change  from  any  other 
heading,  provided  there  is  a  regional  value  content  of  not  less 
than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 
5,  A  change  to  subheading  9003.90  from  any  other  heading. 
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6 . (A)  A  change  to  heading  9004  from  any  other  chapter ;  or 

(B)  A  change  to  heading  9004  from  any  other  heading  within  chapter 
90,  whether  or  not  there  Is  also  a  change  from  any  other 
chapter,  provided  there  Is  a  regional  value  content  of  not  less 
than: 

(1)  60  percent  where  the  transaction  value  method  Is  used,  or 

(2)  SO  percent  where  the  net  cost  method  Is  used. 

7.  A  change  to  subheadings  9005.10  through  9005.80  from  any  subheading 
outside  that  group,  except  from  headings  9001  through  9002  or  tariff 
Item  9005.90.40. 

8.  A  change  to  tariff  Item  9005.90.40  from  any  other  heading,  except 
from  heading  9001  or  9002. 

9.  A  change  to  subheading  9005.90  from  any  other  heading. 

10. (A)  A  change  to  subheadings  9006.10  through  9006.69  from  any  other 
heading;  or 

^  (B)  A  change  to  subheadings  9006.10  through  9006.69  from  subheadings 

9006.91  or  9006.99,  whether  or  not  there  Is  also  a  change  from 
any  other  heading,  provided  there  Is  a  regional  value  content  of 
not  less  than: 

(1)  60  percent  where  the  transaction  value  method  Is  used,  or 

(2)  50  percent  where  the  net  cost  method  Is  used. 

11.  A  change  to  subheadings  9006.91  through  9006.99  from  any  other 
heading. 

12. (A)  A  change  to  subheading  9007.11  from  any  other  heading;  or 

(B)  A  change  to  subheading  9007.11  from  subheading  9007.91,  whether 
or  not  there  Is  also  a  change  from  any  other  heading,  provided 
there  Is  a  regional  value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  Is  used,  or 

(2)  50  percent  where  the  net  cost  method  Is  used. 

13.  A  change  to  tariff  Item  9007.19.40  from  any  other  tariff  Item. 
14. (A)  A  change  to  subheading  9007.19  from  any  other  heading;  or 
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(B)  A  change  to  subheading  9007.19  from  subheading  9007.91,  whether 
or  not  there  is  also  a  change  from  any  other  heading,  provided 
there  is  a  regional  value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

15. (A)  A  change  to  subheadings  9007.21  through  9007.29  from  any  other 
heading ;  or 

(B)  A  change  to  subheadings  9007.21  through  9007.29  from  subheading 
9007.92,  whether  or  not  there  is  also  a  change  from  any  other 
heading,  provided  there  is  a  regional  value  content  of  not  less 
than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 
16,  A  change  to  subheading  9007.91  from  any  other  heading. 

17. (A)  A  change  to  subheading  9007.92  from  any  other  heading;  or 

(B)  No  required  change  in  tariff  classification  to  subheading 

.  9007.92,  provided  there  is  a  regional  value  content  of  not  less 
than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

18. (A)  A  change  to  subheadings  9008.10  through  9008.40  from  any  other 
heading ;  or 

(B)  A  change  to  subheadings  9008.10  through  9008.40  from  subheading 
9008.90,  whether  or  n«t  there  is  also  a  change  from  any  other 
heading,  provided  there  is  a  regional  value  content  of  not  less 
than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

19.  A  change  to  subheading  9008.90  from  any  other  heading. 

20.  A  change  to  subheading  9009.11  from  any  other  subheading. 

21.  A  change  to  subheading  9009.12  from  any  other  tariff  item,  except 
from  tariff  item  9009.90.40. 
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22.  A  change  to  subheadings  9009.21  through  9009.30  from  any  other 
subheading.  Including  another  subheading  within  that  group. 

23.  A  change  to  tariff  Item  9009.90.40  from  tariff  Item  9009.90.80,  or 
any  other  heading,  provided  that  at  least  one  of  the  components  of 
such  assembly  named  In  chapter  note  3  for  chapter  90  Is  originating. 

24.  A  change  to  subheading  9009.90  from  any  other  heading. 

25. (A)  A  change  to  subheadings  9010.10  through  9010.30  from  any  other 
heading;  or 

(B)   A  change  to  subheadings  9010.10  through  9010.30  from  subheading 
9010.90,  whether  or  not  there  Is  also  a  change  from  any  other 
heading,  provided  there  Is  a  regional  value  content  of  not  less 
than: 

(1)  60  percent  where  the  transaction  value  method  Is  used,  or 

(2)  50  percent  where  the  net  cost  method  Is  used. 

26.  A  change  to  subheading  9010.90  from  any  other  heading. 

27. (A)  A  change  to  subheadings  9011.10  through  9011.80  from  any  other 
heading;  or 

(B)   A  change  to  subheadings  9011.10  through  9011.80  from  subheading 
9011.90,  whether  or  not  there  Is  also  a  change  from  any  other 
heading,  provided  there  Is  a  regional  value  content  of  not  less 
than : 

(1)  60  percent  where  the  transaction  value  method  Is  used,  or 

(2)  50  percent  where  the  net  cost  method  Is  used. 
28.  A  change  to  subheading  9011.90  from  any  other  heading. 

29. (A)  A  change  to  subheading  9012.10  from  any  other  heading;  or 

(B)  A  change  to  subheading  9012.10  from  subheading  9012.90,  whether 
or  not  there  Is  also  a  change  from  any  other  heading,  provided 
there  Is  a  regional  value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  Is  used,  or 

(2)  50  percent  where  the  net  cost  method  Is  used. 

30.  A  change  to  subheading  9012.90  from  any  other  heading. 

31. (A)  A  change  to  subheadings  9013.10  through  9013.80  from  any  other 
heading;  or 
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(B)  A  change  to  subheadings  9013.10  through  9013.80  from  subheading 
9013.90,  whether  or  not  there  Is  also  a  change  from  any  other 
heading,  provided  there  Is  a  regional  value  content  of  not  less 
than: 

(1)  60  percent  %fhere  the  transaction  value  method  Is  used,  or 

(2)  50  percent  where  the  net  cost  method  Is  used. 

32.  A  change  to  subheading  9013.90  from  any  other  heading. 

33. (A)  A  change  to  subheadings  9014.10  through  9014.80  from  any  other 
heading ;  or 

(B)  A  change  to  subheadings  9014.10  through  9014.80  from  subheading 
9014.90,  whether  or  not  there  Is  also  a  change  from  any  other 
heading,  provided  there  Is  a  regional  value  content  of  not  less 
than : 

(1)  60  percent  where  the  transaction  value  method  Is  used,  or 

(2)  50  percent  %fhere  the  net  cost  method  Is  used. 

34.  A  change  to  subheading  9014.90  from  any  other  heading. 

35 . (A)  A  change  to  subheadings  9015 . 10  through  9015 . 80  from  any  other 
heading;  or 

(B)   A  change  to  subheadings  9015.10  through  9015.80  from  subheading 
9015.90,  whether  or  not  there  Is  also  a  change  from  any  other 
heading,  provided  there  Is  a  regional  value  content  of  not  less 
than: 

(1)  60  percent  where  the  transaction  value  method  Is  used,  or 

(2)  50  percent  where  the  net  cost  method  Is  used. 

36.  (A)  A  change  to  subheading  9015.90  from  any  other  heading;  or 

(B)  No  required  change  In  tariff  classification  to  subheading 

9015.90,  provided  there  Is  a  regional  value  content  of  not  less 
than : 

(1)  60  percent  where  the  transaction  value  method  Is  used,  or 

(2)  50  percent  where  the  net  cost  method  Is  used. 

37.  A  change  to  heading  9016  from  any  other  heading. 
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38 .  (A)  A  change  to  siibheadlngs  9017 .  10  through  9017 .  80  from  any  other 

heading;  or 

(B)  A  change  to  subheadings  9017.10  through  9017.80  from  subheading 

9017.90,  whether  or  not  there  is  also  a  change  froH  any  other 

heading,  provided  there  is  a  regional  value  content  of  not  less 
than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

39 .  A  change  to  subheading  9017 . 90  from  any  other  heading . 

40.  A  change  to  tariff  item  9018.11.30  from  any  other  tariff  item, 
except  from  tariff  item  9018.11.60. 

41.  A  change  to  subheading  9018.11  from  any  other  heading. 

42.  A  change  to  tariff  item  9018.19.55  from  any  other  tariff  item, 
except  from  tariff  item  9018.19.75. 

43.  A  change  to  subheading  9018.19  from  any  other  heading. 

44.  A  change  to  subheadings  9018.20  through  9018.50  from  any  other 
heading . 

45.  A  change  to  tariff  item  9018.90.64  from  any  other  tariff  item, 
except  from  tariff  item  9018.90.68. 

46.  A  change  to  subheading  9018.90  from  any  other  heading. 

47.  A  change  to  headings  9019  through  9021  from  any  heading  outside  that 
group . 

48.  A  change  to  subheading  9022.11  from  any  other  subheading,  except 
from  tariff  item  9022.90.05. 

49.  A  change  to  subheading  9022.19  from  any  other  subheading,  except 
from  subheading  9022.30  or  tariff  item  9022.90.05. 

50.  A  change  to  subReading  9022.21  from  any  other  subheading,  except 
from  tariff  item  9022.90.15. 

51. (A)  A  change  to  subheadings  9022.29  through  9022.30  from  any  other 
heading ;  or 

(B)  A  change  to  subheadings  9022.29  through  9022.30  from  subheading 
9022.90,  whether  or  not  there  is  also  a  change  from  any  other 
heading,  provided  there  is  a  regional  value  content  of  not  less 
than: 
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(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

52.  A  change  to  tariff  item  9022.90.05  from  any  other  tariff  item. 

53. (A)  A  change  to  subheading  9022.90  from  any  other  heading;  or 

(B)  No  required  change  in  tariff  classification  to  subheading 

9022.90,  provided  there  is  a  regional  value  content  of  not  less 
than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  SO  percent  where  the  net  cost  method  is  used.  . 

54.  A  change  to  heading  9023  from  any  other  heading. 

55. (A)  A  change  to  subheadings  9024.10  through  9024.80  from  any  other 
heading;  or 

(B)   A  change  to  subheadings  9024.10  through  9024.80  from  subheading 

9024.90,  whether  or  not  there  is  also  a  change  from  any  other 

heading,  provided  there  is  a  regional  value  content  of  not  less 
,than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

56.  A  change  to  subheading  9024.90  from  any  other  heading. 

57. (A)  A  change  to  subheadings  9025.11  through  9025.80  from  any  other 
heading;  or 

(B)  A  change  to  subheadings  9025.11  through  9025.80  from  subheading 

9025.90,  whether  or  not  there  is  also  a  change  from  any  other 

heading,  provided  there  is  a  regional  value  content  of  not  less 
than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

58.  A  change  to  subheading  9025.90  from  any  other  heading. 

59. (A)  A  change  to  subheadings  9026.10  through  9026.80  from  any  other 
heading;  or 
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(B)  A  change  to  subheadings  9026.10  through  9026.80  froa  subheading 
9026.90,  whether  or  not  there  Is  also  a  change  from  any  other 
heading,  provided  there  is  a  regional  value  content  of  not  less 
than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  SO  percent  where  the  net  cost  method  is  used. 

60.  A  change  to  subheading  9026.90  from  any  other  heading. 

61. (A)  A  change  to  subheadings  9027.10  through  9027.50  from  any  other 
heading;  or 

(B)  A  change  to  subheadings  9027.10  through  9027.50  from  subheading 
9027.90,  whether  or  not  there  is  also  a  change  from  any  other 
heading,  provided  there  is  a  regional  value  content  of  not  less 
than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

62.  A  change  to  tariff  item  9027.80.25  from  any  other  subheading,  except 
from  subheading  8505.19  or  tariff  item  9027.90.45. 

63. (A)  A  change  to  subheading  9027.80  from  any  other  heading;  or 

(B)  A  change  to  subheading  9027.80  from  subheading  9027.90,  whether 
or  not  there  is  also  a  change  from  any  other  heading,  provided 
there  is  a  regional  value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

64.  A  change  to  subheading  9027.90  from  any  other  heading. 

65. (A)  A  change  to  subheadings  9028.10  through  9028.30  from  any  other 
heading;  or    ^^ 

(B)  A  change  to  sxibheadings  9028.10  through  9028.30  from  subheading 

9028.90,  whether  or  not  there  is  also  a  change  from  any  other 

heading,  provided  there  is  a  regional  value  content  of  not  less 
than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  \ised. 
66.  A  change  to  subheading  9028.90  from  any  other  heading. 


•• 
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67. (A)  A  change  to  subheadings  9029.10  through  9029.20  from  any  other 
heading ;  or 

(B)  A  change  to  sxibheadings  9029.10  through  9029.20  from  subheading 
9029.90,  whether  or  not  there  is  also  a  change  from  any  other 
heading,  provided  there  is  a  regional  value  content  of  not  less 
than : 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 
68.  A  change  to  subheading  9029.90  from  any  other  heading. 

69. (A)  A  change  to  subheading  9030.10  from  any  other  heading;  or 

(B)  A  change  to  subheading  9030,10  from  subheading  9030.90,  whether 
or  not  there  is  also  a  change  from  any  other  heading,  provided 
there  is  a  regional  value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

70.  A  change  to  subheadings  9030.20  through  9030.39  from  any  other 

subheading,  including  another  subheading  within  that  group,  except 
from  tariff  items  9030.90.25  or  9030.90.65 

71. (A)  A  change  to  subheadings  9030.40  through  9030.89  from  any  other 
heading;  or 

(B)  A  change  to  subheadings  9030.40  through  9030.89  from  subheading 
9030.90,  whether  or  not  there  is  also  a  change  from  any  other 
heading,  provided  there  is  a  regional  value  content  of  not  less 
than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

72.  A  change  to  subheading  9030.90  from  any  other  heading. 

73. (A)  A  change  to  subheadings  9031.10  through  9031.30  from  any  other 
heading;  or 

(B)  A  change  to  subheadings  9031.10  through  9031.30  from  subheading 
9031.90,  whether  or  not  there  is  also  a  change  from  any  other 
heading,  provided  there  is  a  regional  value  content  of  not  less 
than: 
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(1)  60  percent  where  the  transaction  value  method  Is  used,  or 

(2)  SO  percent  tihere  the  net  cost  method  is  used. 

74.  A  change  to  tarlf£  item  9031.40.40  from  any  other  tariff  item, 
except  from  subheading  8537.10  or  tariff  item  9031.90.45. 

75. (A)  A  change  to  subheading  9031.40  from  any  other  heading;  or 

(B)  A  change  to  subheading  9031.40  from  subheading  9031.90,  whether 
or  not  there  is  also  a  change  from  any  other  heading,  provided 
there  is  a  regional  value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

76. (A)^   A  change  to  subheading  9031.80  from  any  other  heading;  or 

(i)     A  change  to  subheading  9031.80  from  subheading  9031.90,  whether 
or  not  there  is  also  a  change  from  any  other  heading,  provided 
there  is  a  regional  value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

77.  A  change  to  subheading  9031.90  from  any  other  heading. 

Subheading  rule:   The  underscoring  of  the  designations  in  subdivision  78 
pertains  to  goods  provided  for  in  subheading  9032.89  for  use  in  a  motor 
vehicle  of  chapter  87. 

78 .(A)  A  change  to  subheadings  9032.10  through  9032.89  from  any  other 
heading;  or 

(B)   A  change  to  subheadings  9032.10  through  9032.89  from  subheading 
9032.90,  whether  or  not  there  is  also  a  change  from  any  other 
heading,  provided  there  is  a  regional  value  content  of  not  less 
than :         ..^ 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

79.  A  change  to  subheading  9032.90  from  any  other  heading. 

80.  A  change  to  heading  9033  from  any  other  heading. 
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Chapter  91. 

l.(A)  A  change  to  headings  9101  through  9107  from  any  other  chapter; 
or 

(B)  A  change  to  headings  9101  through  9107  from  heading  9114, 

whether  or  not  there  is  also  a  change  from  any  other  chapter, 
provided  there  is  a  regional  value  content  of  not  less  than: 

(1)  60  percent  trhere  the  transaction  value  method  is  used,  or 

(2)  50  percent  -where  the  net  cost  method  is  used. 

2.  A  change  to  headings  9108  through  9110  from  any  other  heading, 
including  another  heading  within  that  group,  provided  there  is  a 
regional  value  content  of  not  less  than: 

(A)  60  percent  where  the  transaction  value  method  is  used,  or 

(B)  50  percent  where  the  net  cost  method  is  used. 

3.  A  change  to   subheadings  9111.10  through  9111.80  from  subheading 
9111.90  or  any  other  heading,  provided  there  is  a  regional  value 
content  of  not  less  than: 

(A)  60  percent  where  the  transaction  value  method  is  used,  or 

(B)  50  percent  where  the  net  cost  method  is  used;  or 

4.  A  change  to  subheading  9111.90  from  any  other  heading,  provided 
there  is  a  regional  value  content  of  not  less  than: 

(A)  60  percent  where  the  transaction  value  method  is  used,  or 

(B)  50  percent  where  the  net  cost  method  is  used. 

5.  A  change  to  subheadings  9112.10  through  9112.80  from  subheading 
9112.90  or  any  other  heading,  provided  there  is  a  regional  value 
content  of  not  less  than: 

(A)  60  percent  where  the  transaction  value  method  is  used,  or 

(B)  50  percent  where  the  net  cost  method  is  used. 

6.  A  change  to  subheading  9112.90  from  any  other  heading,  provided 
there  is  a  regional  value  content  of  not  legs  than: 

(A)  60  percent  where  the  transaction  value  method  is  used,  or 

(B)  50  percent  where  the  net  cost  method  is  used. 
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7.  A  change  to  heading  9113  from  any  other  heading,  provided  there  Is  a 
regional  value  content  of  not  less  than: 

(A)  60  percent  %ihere  the  transaction  value  method  Is  used,  or 

(B)  50  percent  where  the  net  cost  method  Is  used. 

8.  A  change  to  heading  9114  from  any  other  heading. 
Chapter  92. 

l.(A)  A  change  to  headings  9201  through  9208  from  any  other  chapter; 
or 

(B)  A  change  to  headings  9201  through  9208  from  heading  9209, 

whether  or  not  there  is  also  a  change  from  any  other  chapter, 
provided  there  Is  a  regional  value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  Is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 
2.  A  change  to  heading  9209  from  any  other  heading. 

Chapter  93. 

l.(A)  A  change  to  headings  9301  through  9304  from  any  other  chapter; 
or 

(B)  A  change  to  headings  9301  through  9304  from  heading  9305, 

whether  or  not  there  is  also  a  change  from  any  other  chapter, 
provided  there  is  a  regional  value  content  of  not  less  tiian: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

2.  A  change  to  heading  9305  from  any  other  heading. 

3.  A  change  to  headings  9306  through  9307  from  any  other  chapter. 
Chapter  94. 

Chapter  rule  1:   For  the  purposes  of  the  subdivisions  pertaining  to  this 
chapter,  whenever  the  subdivision  designation  is  underscored,  the 
provisions  of  subdivision  (d)  of  this  note  may  apply  to  goods  for  use  in 
a  motor  vehicle  of  chapter  87. 

Subheading  rule:  The  underscoring  of  the  designations  In  subdivision  1 
pertains  to  goods  provided  for  in  subheading  9401.20  for  use  in  a  motor 
vehicle  of  chapter  87. 
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l.(A)  A  change  to  subheadings  9401.10  through  9401.80  from  any  other 
chapter;  or 

IBi  A  change  to  subheadings  9401.10  through  9401.80  from  subheading 

9401.90.  whether  or  not  there  is  also  a  change  from  any  other 

chapter,  provided  there  is  a  regional  value  content  of  not  less 
than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

2.  A  change  to  subheading  9401.90  from  any  other  heading. 

3.  A  change  to  heading  9402  from  any  other  chapter. 

4.  (A)  A  change  to  subheadings  9403.10  through  9403.80  from  any  otber 

chapter ;  or 

(B)  A  change  to  subheadings  9403.10  through  9403.80  from  subheading 
9403.90,  whether  or  not  there  is  also  a  change  from  any  other 
chapter,  provided  there  is  a  regional  value  content  of  not  less 
than : 

.  (1)  60  percent  where  the  transaction  value  method  is  used,  or 
(2)  50  percent  where  the  net  cost  method  is  used. 

5.  A  change  to  subheading  9403.90  from  any  other  heading. 

6.  A  change  to  subheadings  9404.10  through  9404.30  from  any  other 
chapter. 

7.  A  change  to  subheading  9404.90  from  any  other  chapter,  except  from 
headings  5007,  5111  through  5113,  5208  through  5212.  5309  through 
5311,  5407  through  5408  or  5512  through  5516. 

8. (A)  A  change  to  subheadings  9405.10  through  9405.60  from  any  other 
chapter ;  or 

(B)  A  change  to  subheadings  9405.10  through  9405.60  from  subheadings 
9405.91  through  9405.99,  whether  or  not  there  is  also  a  change 
from  any  other  chapter,  provided  there  is  a  regional  value 
content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 
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9.  A  change  to  subheadings  9405.91  through  9405.99  from  any  other 
heading . 

10.  A  change  to  heading  9406  from  any  other  chapter. 
Chapter  95. 

1.  A  change  to  heading  9501  from  any  other  chapter. 

2. (A)  A  change  to  subheading  9502.10  from  any  other  chapter;  or 

(B)  A  change  to  subheading  9502.10  from  subheadings  9502.91  through 
9502.99,  whether  or  not  there  is  also  a  change  from  any  other 
chapter,  provided  there  is  a  regional  value  content  of  not  less 
than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

3.  A  change  to  subheadings  9502.91  through  9502.99  from  any  other 
heading . 

4.  A  change  to  headings  9503  through  9505  from  any  other  chapter. 

5.  A  change  to  subheadings  9506.11  through  9506.29  from  any  other 
chapter. 

6. (A)  A  change  to  subheading  9506.31  from  any  other  chapter;  or 

(B)  A  change  to  subheading  9506.31  from  subheading  9506.39,  whether 
or  not  there  is  also  a  change  from  any  other  chapter,  provided 
there  is  a  regional  value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

7.  A  change  to  subheading  9506.32  from  any  other  chapter. 

8.  A  change  to  subheading  9506.39  from  any  other  chapter. 

9.  A  change  to  subheadings  9506.40  through  9506.99  from  any  other 
chapter . 

10.  A  change  to  headings  9507  through  9508  from  any  other  chapter. 
Chapter  96. 

1.  A  change  to  headings  9601  through  9605  from  any  other  chapter. 

2.  A  change  to  subheading  9606.10  from  any  other  chapter. 
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3. (A)  A  change  to  subheadings  9606.21  through  9606.29  from  any  other 
chapter;  or 

(B)  A  change  to  subheadings  9606 .*l21  through  9606.29  from  subheading 
9606.30,  whether  or  not  there  is  also  a  change  from  any  other 
chapter,  provided  there  is  a  regional  value  content  of  not  less 
than : 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

4.  A  change  to  subheading  9606.30  from  any  other  heading. 

5. (A)  A  change  to  subheadings  9607.11  through  9607.19  from  any  other 
chapter;  or 

(B)  A  change  to  subheadings  9607.11  through  9607.19  from  subheading 
9607.20,  whether  or  not  there  is  also  a  change  from  any  other 
chapter,-  provided  there  is  a  regional  value  content  of  not  less 
than: 

(1) -60  percent  where  the  transaction  value  method  is  used,  or 

.(2)  50  percent  where  the  net  cost  method  is  used. 

6.  A  change  to  subheading  9607.20  from  any  other  heading. 

7. (A)  A  change  to  subheadings  9608.10  through  9608.50  from  any  other 
chapter ;  or 

(B)  A  change  to  subheadings  9608.10  through  9608.50  from  subheadings 
9608.60  through  9608.99,  whether  or  not  there  is  also  a  change 
from  any  other  chapter,  provided  there  is  a  regional  value 
content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

8.  A  change  to  subheadings  9608.60  through  9608.99  from  any  other 
heading . 

* 

9.  A  change  to  headings  9609  through  9612  from  any  other  chapter. 

10. (A)  A  change  to  subheadings  9613.10  through  9613.80  from  any  other 
chapter ;  or 

(B)  A  change  to  subheadings  9613.10  through  9613.80  from  subheading 
9613.90,  whether  or  not  theire  is  also  a  change  from  any  other 


67032      Federal  Register  /  Vol.  58,  No.  242  /  Monday,  December  20,  1993  /  Presidential  Documents 

Annex  I   (con.) 
-162- 

chapter,  provided  there  Is  a  regional  value  content  of  not  less 
than: 

(1)  60  percent  where  the  transaction  value  method  Is  used,  or 

(2)  SO  percent  where  the  net  cost  method  is  used. 

11.  A  change  to  subheading  9613.90  from  any  other  heading. 

12.  A  change  to  subheading  9614.10  from  any  other  chapter. 

13.  A  change  to  subheading  9614.20  from  any  other  subheading,  except 
from  subheading  9614.90. 

14.  A  change  to  subheading  9614.90  from  any  other  heading. 

15. (A)  A  change  to  subheadings  9615.11  through  9615.19  from  any  other 
chapter;  or 

(B)  A  change  to  subheadings  9615.11  through  9615.19  from  subheading 
9615.90,  whether  or  not  there  is  also  a  change  from  any  other 
chapter,  provided  there  is  a  regional  value  content  of  not  less 
than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

16.  A  change  to  subheading  9615.90  from  any  other  heading. 

17.  A  change  to  headings  9616  through  9618  from  any  other  chapter. 

Chapter  97.  A  change  to  headings  9701  through  9706  from  any  other 
chapter . " 

12.   General  notes  4,  5,  6,  7,  8,  and  9  to  the  HTS  are  redesignated  as  general 
notes  13,  14,  15,  16,  17,  and  18,  respectively. 
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Modifications  to  the  Harmonized  Tariff 
Schedule  of  the  United  States  ("HTS") 

The  HTS  is  modified  as  provided  below,  with  bracketed  matter  included  to 
assist  in  the  understanding  of  proclaimed  modifications.   The  following 
supersedes  matter  in  the  HTS.   The  subheadings  and  superior  text  are  set  forth 
in  columnar  format,  and  material  in  such  columns  is  inserted  in  the  columns  of 
the  HTS  designated  "Heading/Subheading",  "Article  Description",  "Rates  of  Duty 
1  General",  "Rates  of  Duty  1  Special"  and  "Rates  of  Duty  2",  respectively. 

Section  (A) .   Effective  with  respect  to  poods  entered,  or  withdrawn  from 
warehouse  for  consumption,  on  or  after  January  1.  1994.  or  if  the  NAFTA  does 
not  enter  into  force  on  January  1.  1994.  on  or  after  such  later  date  as  the 
NAFTA  enters  into  force. 

1.  Additional  U.S.  note  1  to  chapter  11  is  modified  by  deleting  "general  note 
3(c)"  and  inserting  "general  notes  4  through  12,  inclusive,"  in  lieu  thereof 
and  by  inserting  in  the  parentheses  following  the  "Free"  rate  the  symbol  "MX" 
in  alphabetical  order. 

2.  Additional  U.S.  note  3  to  chapter  16  is  modified  by  deleting  "general  note 
3(c)(viii)(C)"  and  inserting  "general  note  10(c)"  in  lieu  thereof. 

3.  On  October  1,  1994,  the  note  to  subdivision  (b)(i)  of  additional  U.S. 
note  3  to  chapter  17  is  modified  by  deleting  "Mexico,". 

4(a).   For  subheadings  1702.90.31  and  2106.90.11,  the  Rates  of  Duty  1  General 
subcolumn  is  modified  by  deleting  the  rate  set  forth  in  such  subcolumn  and 
inserting  "1.4606C/kg  of  total  sugars"  in  lieu  thereof; 

(b).   For  subheadings  1702.90.31,  1702.90.32,  2106,90.11  and  2106.90.12.  the 
Rates  of  Duty  1  Special  subcolumn  is  modified  by  deleting  the  "(GA)"  symbol 
and  the  rate  preceding  such  sjrmbol  and  inserting  "0.5842CAg  of  total  sugars 
(CA)"  in  lieu  thereof;  and 

(c).   For  subheading  2106.90.12,  the  Rates  of  Duty  1  General  subcolumn  is 
modified  by  deleting  the  rate  set  forth  in  such  subcolumn  and  inserting 
"37.386CAg  of  total  sugars"  in  lieu  thereof. 

5(a).   Subheadings  1901.10.00.  1901.20.00,  1901.90.30.  1901.90.40  and 
1901.90.80  are  superseded  and  the  following  inserted  in  numerical  sequence: 

(Malt  extract;  food  preparations...:] 
"1901.10       Preparations  for  infant  use,  put  \p  for  retail 

sale: 
1901.10.10         Containing  over  10  percent  by  uei^t  of 

■ilk  solids 17.5X      Free  (E.IL.J)      35X 

7X  (CA) 

See  9906.19.01- 
9906.19.04  (NX) 

Free  (E,IL,J)      35X 
7X  (CA) 

See  9906.19.01- 
9906.19.04  (NX) 


1901.10.90 


Other 17.5X 
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Section  (A),      (con.) 

5(a).    (con.) 

CMalt  extract;  food  preparations...:]   ((can.)l 
1901.20  Nixas  and  doughs  for  the  preparation  of  bakers' 

Hares  of  heading  1905: 
1901.20.10  Containing  over  25  percent  by  weight  of 

butterfat,  not  put  i4>  for  retail  sale 


1901.20.90 


Other. 


1901.90.31 


1901.90.39 


lOther:] 

Matted  Milk;  articles  of  ailk  or  creon  not 

specially  provided  for: 

Dairy  preparations  containing  over  10 
percent  by  weight  of  nilk  solids 


10X 


10X 


17.5X 


1901.90.41 


Other 17.5X 


[Other:] 

Containing  over  5.5  percent  by  weight 
of  butterfat  and  not  packaged  for 
retail  sale: 

Dairy  preparations  containing 
over  10  percent  by  weight  of 
nilk  solids 


16X 


1901.90.49 


other 16X 


[Other:] 

Sii>ject  to  quotas  established 
pursuant  to  section  22  af  the 
Agricultural  Adjustwnt  Act,  as 


1901.90.81 


Dairy  preparations 
containing  over  10  percent 
by  weight  of  nilk  solids... 


10X 


1901.90.89 


Other 10X 


Free  (A,E,IL,J) 
4X  (CA) 

See  9906.19.05- 
9906.19.14  (NX) 

Free  (A,E,IL,J) 
4X  (CA) 

See  9906.19.05- 
9906.19.14  (NX) 


Free  (E.IL.J) 
7X  (CA) 

See  9906.19.15- 
9906.19.19  (NX) 

Free  (E.IL.J) 
7X  (CA) 

See  9906.19.20- 
9906.19.23  (NX) 


Free  (E.IL.J) 
6.4X  (CA) 
See  9906.19.24- 
9906.19.27  (NX) 

Free  (E.IL.J) 
6.4X  (CA) 
See  9906.19.24- 
9906.19.27  (NX) 


Free  (E.IL.J) 
4X(CA) 

See  9906.19.28- 
9906.19.38  (NX) 

Free  (E.IL.J) 
4X  (CA) 

See  9906.19.28- 
9906.19.38  (NX) 


20X 


20X 


35X 


35X 


20X 


20X 


20X 


20X" 
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Sectlon  (A),      (con.) 

5.  (con.) 

(b) .      Conforming  changes: 

(i)  The  article  description  for  subhea<!ing  9904.10.60  is  modified  by 
deleting  "1901.10.00,    1901.90.30"  and  inserting  "1901.10,    1901.90.31. 
1901.90.39"   in  lieu  thereof. 

(ii)   The  article  descriptions  for  subheadings  9904.10.75,    9904.10.81  and 
9904.60.60  and  for  heading  9904.50.40  are  modified  by  deleting   "1901.90.80" 
and  inserting  "1901.90.81,    1901.90.89"   in  lieu  thereof. 

(iii)   The  superior  text  to  subheading  9904.10.81  is  modified  by  deleting 
"or  1901.90.30"   and  inserting  ".    1901.90.31  or  1901.90.39"   in  lieu  thereof  and 
the  superior  text  to  subheading  9904.10.81  and  the  article  description  for 
subheading  9904.10.81  are  modified  by  deleting  "subheading  1901.90.30"  and 
inserting  "subheading  1901.90.31  or  1901.90.39"   in  lieu  thereof. 

(iv)   The  article  description  for  subheading  9904.10.81   is  modified  by 
deleting  "1901.90.40"  and  inserting  "1901.90.41,    1901.90.49"   in  lieu  thereof. 

6.  Subheading  2008.11.00  is  superseded  by: 

[Fruit,  nuts  and  other...:] 
^^  Oiuts,  peanuts...:] 

"2008.11  Peanuts  (grouid-nuts): 

2008.11.10  Peanut  butter 6.6</kg  Free  (E.IL.J)  15«/kg 

2.6«/kg  (CA) 
[See  Annex  III(B) 
to  this 
ProclaMation]  (NX) 

« 

2008.11.20  Blanched  peanuts 6.6«/kg  Free  (E.IL.J)  15«/kg 

2.6«/kg  (CA) 
See  9906.20.03- 
9906.20.05  (NX) 

2008.11.90  other 6.6</kg  Free  (E.IL.J)  15i/kg" 

2.6«/kg  (CA) 
See  9906.20.03- 
9906.20.05  (NX) 

7(a).      Subheading  2101.10.20  is  superseded  by: 

[Extracts,  essences  and  concentrates...:] 

[Extracts,  essences  and  concentrates...:] 
"Extracts,  essences  and  concentrates: 

2101.10.21  Instant  coffee,  not  flavored Free  Free 

2101.10.29  other Free  Free" 

(b).      Conforming  change:      The  article  description  for  subheading  9903.23.20 
is  modified  by  deleting  "2101.10.20"  and  inserting  "2101.10.21"   in  lieu 
thereof. 


J 
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Section  (A),      (con.) 


8(a).      Subheadings   2106.90.15.    2106.90.19.    2106.90.40,    2106.90.50  and 
2106.90.65  are  superseded  and  the  following  inserted  in  nunerical  sequence: 

[Food  prcparatiorm  not  elseuher*...:] 
[Ottwr:] 

''Butter  •ubstitutes,  liiether  in  liquid  or 
solid  ttatt,  containing  over  15  percent  fay 
weight  of  butter  or  other  fat*  or  oil* 
derived  froa  ai  Ik: 

Containing  over  10  percent  by  weight 
of  Milk  tolidi 


2106.90.13 


15.UA9 


2106.90. U 


2106.90.17 


Other 15.4«/kg 


[Fruit  or  vegetable  juices,...:] 
other: 

Juice  of  any  single  fruit  or 
vegetable 


The  rate 
applicable 
to  the 
natural 
Juice  in 
ha«l{i« 
2009 


Free  (E.IL.J) 
6.U/kg  (CA> 
See  9906.21 .31 - 
9906.21.34  (NX) 

Free  (E,IL,J) 
6.1e/kg  (CA) 
See  9906.21 .31 • 
9906.21.34  (MX) 


Free  (E,J) 

The  rate 
applicable  to 
the  natural 
juice  in 
heading  2009 
(A,CA,IL,NX) 


2106.90.18 


Mixtures  of  juices. 


The  rate  Free  (E,J) 

applicable  The  rate 

to  the  applicable  to 

natural  the  natural 


2106.90.41 


2106.90.49 


[Other:] 

[Other:] 

Containing  over  5.5  percent  fay 
weight  of  butterfat  and  not 
packaged  for  retail  sale: 

Containing  over  10  percent 
by  weight  of  ailk  solids... 


juice  in 

heading 

2009 


juice  in 
heading  2009 
(A.CA.IL.MX) 


16X 


2106.90.51 


Other 16X 


[Other:} 

Stitjsct  to  quotas 
established  pursuant  to 
section  22  of  the 
Agricultural  Adjustaant 
Act,  as  aandsd: 

Containing  over  10 
percent  fay  wei^t  of 
ailk  solids 


Free  (E.IL.J) 
6.4X  (CA) 
See  9906.21.37- 
9906.21.40  (MX) 

Free  (E.IL.J) 
6.4X  (CA) 
See  9906.21 .37- 
9906.21.40  (MX) 


10X 


2106.90.59 


Other 10X 


Free  (E.a.J) 
4X(CA) 

See  9906.21 .41- 
9906.21.54  (MK) 

Free  (E.IL.J) 
4X  (CA) 

See  9906.21 .41- 
9906.21.54  (MX) 


3U/kg 


3U/kg 
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The  rate 
applicable 
to  the 
natural 
juice  in 
heedirv 
2009 

The  rate 
applicable 
to  the 
natural 
juice  in 
heading 
2009 


20X 


20X 


2ae 


20K 
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Section  (A).      (con.) 
8(a).      (con.): 


2106.90.61 


2106.90.69 


[Food  preparations  not  elsewhere...:]   ((con.)]      « 
[Other:]    [(con.)] 

[Other:]    [(con.)] 

[Other:]    [(con.)] 

[Other:]    [(con.)] 
other: 

Containing  over  10 
percent  by  wei^t  of 
ailk  solids 


other. 


10X 
10X 


Free  (A.E.IL.J.MX)      20X 
4X  (CA) 

Free  (A.E.IL.J.MX)      20X" 
4X  (CA) 


(b) .      Conforming  changes: 

"and^2lo6''Qo\'J°"^V:^-    "°'''   ^   ^"^  ^   ^°  '^^^^'^^^  ^1  are  modified  by  deleting 
M?J     a!^;    r  ^?*^  ^"s«"ing  ".    2106.90.17  and  2106.90.18"   in  lieu  thereof 

2202   90   .Q?^''iT'  "1-    "°'"    '    ^°   "^"P^^^  21   is  modified  by  deleting   "or 
n'ii,^   ^  inserting  ".    2202.90.36  or  2202.90.37"   in  lieu  thereof        - 

Ull)      The  article   description  for  subheading  9904.10.24   is  modified  bv 

deleting  "or  2106.90.15"   and  inserting  ".    2106^0.13  or  2106  9^  ^4"   In  Ueu 


thereof. 

(iv) 
deleting 

(V) 


^tn?  on  /n«   ^^^''^P''^°"  ^°^  subheading  9904.10.81   is  modified  by 
2106.90.40"   and  inserting  "2106.90.41.    2106.90.49"   in  lieu  thereof 
.,  r         The  article  descriptions  for  subheadings  9904.10.81  and  9904  60  60 
2106  9^  5,r'y  .^904.50.20  and  9904.50.40  are  Modified  by  deleting  "or 
^??     2^  ^"^     inserting  ".    2106.90.51  or  2106.90.59"   in  lieu  thereof 

deletln.  ^10^00''^^'*"^"^'''°"  ^°'  subheading  9905.21.10   is  modified'by 
deleting     2106.90.65"   and  inserting   "2106.90.61  or  2106.90.69"    in  lieu 
thereof. 

9(a).      Subheading  2202.90.39  is  superseded  by: 

[Waters,  including...:] 
[Other:] 

[Fruit  or  vegetable  juices...:] 
"Other: 

Juice  of  any  single  fruit  or 
vegetable 


2202.90.36 


2202.90.37 


Mixtures  of  juices. 


The  rate 
applicable 
to  the 
natural 
juice  in 
heading 
2009 

The  rate 
applicable 
to  the 
natural 
juice  in 
heading 
2009 


Free  (E.J) 

The  rate 
applicable  to 
the  natural 
juice  in 
heading  2009 
(A.CA.IL.MX) 

Free  (E.J) 

The  rate 
applicable  to 
the  natural 
juice  in 
headir^  2009 
(A.CA.IL.MX) 


The  rate 
applicable 
to  the 
natural 
juice  in 
heading 
2009 

The  rate 
applicable 
to  the 
natural 
juice  in 
heading 
2009" 


(b).      Conforming  change:      Additional  U.S.    note   2   to  chapter  22   is 
deleting  "and  2202.90.39"  and  inserting  ".    2202.90.36  and  2202  90 

^'^nrQn'ifl-'*.^^^^^^^'"^  ""'^  2106.90.19"  and  inserting  ".    2106.90 
^iUb.90.18"   in  lieu  thereof. 


modified  by 
37"   in  lieu 
17  or 
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10(a).      Stibheadlng  2309.90.30  is  superseded  by: 

(Pr«par«tians  of  a  kind...:] 
rother:] 

[Other:] 

"Aniasl  faadi  containina  ailk  or  - 

■ilk  dtrivatives: 
2309.90.31  Containing  over  10  percent  by 

wei^t  of  Milk  solida 7.5X  Free  (CA.E.IL.J)         20X 

See  9906.23.01- 
9906.23.03  (MX) 

2309.90.39  Other 7.5X  Free  (CA,E,IL,J)         20X" 

See  9906.23.01- 
9906.23.03  (NX) 

(b).      Conforming  change:      The  article  description  for  subheading  9904.10.69 
is  modified  by  deleting  "2309.90.30"  and  inserting  "2309.90.31  or  2309.90.39" 
in  lieu  thereof. 

11.  Subheading  2401.10.20  is  superseded  by: 

RJrmnufactured  tobacco...:] 

[Tobacco,  not  stMPiecl/stripped:] 

"Containing  over  35  percent  wrapper 
tobacco: 

2401.10.21  Wrapper  tobacco 79.4«/k9  Free  (A.E.IL.J.MX)      $5.02/kg 

^-  31.7«/kg  (CA) 

2401.10.29  Other 79.4«/kg    Free  (A.E.IL.J.MX)   «.02/kg" 

31.7</kg  (CA) 

12.  For  subheading  2824.10.00,  the  Rates  of  Duty  1  General  subcolximn  is 
modified  by  deleting  the  rate  set  forth  in  such  subcolumn  and  inserting  "3%" 
in  lieu  thereof. 

13.  Subheadings  3809.99,  3809.99.10  and  3809.99.50  are  renumbered  as  3809.93, 
3809.93.10  and  3809.93.50,  respectively. 

14(a).   Subheadings  4008.19.10,  4008.19.50  anS  4008.29.00  are  superseded  and 
the  following  inserted  in  numerical  sequence:  . 

[Plates,  sheets,  strip,...:] 
[Of  cellular  rUixr:] 
[Other:] 

"Of  natural  niiber: 

4008.19.20  Profile  shapes 4.2X  Free  (A.E.IL.J.MX)      25X 

1.6X  (CA) 

«»8-19.40  Other 4.2X  Free  (A.E.IL.J.MX)      25X 

1.6X  (CA) 
Other: 

*a»-19-M  Profile  shapes 6.6X       Free  (A.E.IL.J.MX)   SOX 

2.6X  (CA) 

4008.19.80  Other 6.6X  Free  (A.E.IL.J.MX)      SOX 

2.6X  (CA) 


Federal  Register  /  Vol.  58,  No.  242  /  Monday,  December  20,  1993  /  Presidential  Documents      67039 

Annex  II   (con.) 
-7- 

Section  (A).      (con.) 

14(a).      (con.): 

[Plates,  sheets,  strip....:]   [(con.)] 
[Of  noncellular  riiitier:] 
4008.29  Other: 

4008.29.20  Profile  shales S.8X  Free  (A.B.C.E.IL,        3SX 

J.MX) 
2.3X  (CA) 

4008.29.40  Other 5.8X  Free  (A.B.E.IL.J.         3SX" 

MX) 
2.3X  (CA) 

(b) .   Conforming  change:   The  article  description  for  subheading  9905.40.12 
is  modified  by  deleting  "4008.29.00"  and  inserting  "4008.29"  in  lieu  thereof. 

15.   Subheadings  4012.20.20  and  4012.20.50  are  superseded  by: 

[Retreaded  or  used  pneunetic  tires...:]       , 
[Used  pneunatic  tires:] 

"Designed  for  tractors  provided  for  in 

siisheading  8701.90.10  or  for  agricultural  ■» 

or  horticultural  machinery  or  implements 
provided  for  in  chapter  84  or  in 
subheading  8716.80.10: 
4012.20. IS  Of  a  kind  used  on  vehicles,  including 

tractors,  for  the  on- highway 
transport  of  passengers  or  goods Free  Free 

4012.20.4S  Other Free  Free 

Other: 
4012.20.60  -  Of  a  kind  used  on  vehicles,  including 

•      tractors,  for  the  on-highway 

transport  of  passengers  or  goods,  or 

on  vehicles  of  headir^  870S 4X        Free  (E.IL,J,MX)    10X 

1.6X  (CA) 

4012.20.80  Other 4X  Free  (E.IL.J.MX)  10X" 

1.6X  (CA) 

16(a).      Subheadings  4016.93.00,   4016.99.25  and  4016.99.50  are  superseded  and 
the  following  inserted  in  ntomerical  sequence: 

[Other  articles  of  vulcanized...:] 
[Other:] 
"4016.93  Gaskets,  washers  and  other  seals: 

4016.93.10  Of  a  kind  used  in  the  automotive 

goods  of  chapter  87 3.SX  Free  (A.B.E.IL.  2SX 

J.MX) 
1.4X  (CA) 

4016.93.S0  Other 3.SX  Free  (A.C.E.IL.  2SX 

J.MX) 
1.4X  (CA) 
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16(a).      (con.) 


4016.99.30 


[Other  articles  of  vulcenized...:]   [(con.)] 
[Other:]    [(con.)] 
[Other:] 

[Other:] 

Of  natural 


niiber: 
Vibration  control  goods 
of  a  kind  used  in  the 
vehicles  of  headings  8701 
through  8705 


4.2X 


4016.99.35 


4016.99.55 


Other 4.2X 


Other: 

Vibration  control  goods 
of  a  kind  used  in  the 
.vehicles  of  headings  8701 
through  8705 


5.3X 


4016.99.60 


Other 5.3X 


Free  (A*,B.E,IL,         3SX 

J.MX) 
1.6X  (CA) 

Free  (A*,B,E,IL,  35X 

J,NX) 
1.6X  (CA) 


Free  (A.B.E.IL.  80X 

J,NX) 
2.1X  (CA) 

Free  (A,B,C.E,IL,        SOX" 

J.NX) 
2.1X  (CA) 


(b) .      Conforming  changes: 

(1)      General  note  4(d)    Is  modified  by  deleting  "4016.99.25  Thailand"   and 
Inserting  "4016.99.30  Thailand"   and  "4016.99.35  Thailand"    In  numerical 
sequence   In  lieu  thereof. 

(11)      The  article  descriptions   for  subheadings   9905.40.09,    9905.40.18  and 
9905.40.40  are  modified  by  deleting  "4016.99.25  or  4016.99.50"   and  inserting 
-4016.99.35  or  4016.99.60"    in  lieu  thereof. 

(ill)      The  article  descriptions   for  subheadings   9905.40.20  and  9905.40.30 
are  modified  by  deleting  "4016.93.00"   and  inserting  "4016.93"    in  lieu  thereof. 

17.      Subheading  4105.19.00  Is  superseded  by: 

[Sheep  or  lariB  skin  leather...:] 
[Pretamed  or  retamad...:] 
"4105.19  other: 

4105.19.10  Utt  bluas 

4105.19.20  Othw 


5X 
5X 


Free  (CA.E.IL.J.m) 
Free  (CA.E.IL.J.NX) 


25X 

25X" 


18(a).      Subheading  4106.19.00  is  superseded  by: 

[Goat  or  kid  skin  leather...: 
[Pretamad,  tamad...:] 
"4106.19                           Other: 
4106.19.20  Wet  blues 3.7X 


4106.19.30 


OtiMr. 


3.7X 


Free  (A*,CA,E,IL,        25X 
J.NX) 

Free  (A",CA,E.JL,        25X" 
J.NX) 


(b) .      Conforming  change:      General  note  4(d)    is  modified  by  deleting 
"4106.19.00  India"   and  inserting  "4106.19.20  India"   and  "4106.19.30  India"   in 
numerical  sequence  in  lieu  thereof. 
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19.      Subheading  4107.10.00  is  superseded  by: 

[Leather  of  other  aniMals...:]                                      ^ 
"4107.10                  Of  swine: 
4107.10.20  Wet  blues 


4.2X 


4107.10.30 


other 4.2X 


Free  (CA.E.IL.J)  2SX 

[See  Annex  III(B) 

to  this 

Proclanation]  (NX) 

Free  (CA.E.IL.J)  25X" 

[See  Amex  III(B) 

to  this 

Proclanation]  (NX) 


20.   The  additional  U.S.  notes  to  section  XI  are  modified  by  the  insertion  of 
the  following  new  additional  U.S.  notes: 

"3.   (a)   The  rate  of  duty  in  the  "Special"  stteolian  of  rates  of  duty  coluvi  1  followed  by  the  syntnl  "CA"  in 
parentheses  shall  apply  to  ii«9orts  fron  Canada,  i^  to  the  annual  quantities  specified  in  siixjivision 
(f)  of  this  note,  of  apparel  goods  provided  for  in  chapters  61  and  62  that  are  both  cut  (or  knit  to 
shape)  and  sewn  or  otherwise  asseabled  in  the  territory  of  a  NAFTA  party  fron  fabric  or  yam  produced 
or  obtained  outside  the  territory  of  one  of  the  HAFTA  parties.  ^ 

(b)  The  rate  of  duty  in  the  "Special"  sifccoliRn  of  rates  of  duty  colum  1  followed  by  the  syntwl  '"MX"  in 
parentheses  shall  apply  to  ii^ports  frooi  Nexico,  {jp  to  the  annual  quantities  specified  in  s;ixjivisians 
(g)(i)  of  this  note,  of  apparel  goods  provided  for  in  chapters  61  and  62  that  are  both  cut  (or  knit  to 
shape)  and  seun  or  otherwise  assenfcled  in  the  territory  of  a  NAFTA  party  fron  fabric  or  yam  produced 
or  obtained  outside  the  territory  of  one  of  the  NAFTA  parties. 

(c)  The  rate  of  duty  in  the  "Special"  sdxolian  of  rates  of  duty  coluwi  1  followed  by  the  syntiol  "NX"  in 
parentheses  shall  apply  to  inports  frcn  Nexico,  if)  to  the  annual  quantities  specified  in  scixjivision 
(g)(ii)  of  this  note,  of  textile  or  apparel  goods  provided  for  in  chapters  61,  62  and  63  that  are  sewn 
or  othentjse  assenfeled  in  the  territory  of  Nexico,  from  fabric  cut  in  the  territory  of  the  United 
States,  such  fabric  having  been  knit  or  woven  outside  the  territory  of  the  United  States  or  Ptexico. 
tiiich  (i)  were  exported  fron  the  United  States  in  condition  ready  for  asseirfjly  without  further 
fabrication,  (ii)  have  not  lost  their  physical  identity  in  such  articles  by  change  in  fom,  shape  or 
otherwise,  and  (iii)  have  not  been  ad^nced  in  value  or  improved  in  condition  in  Nexico  except  by 
being  assenbled  and  except  by  operations  incidental  to  the  asseobly  process.  This  siixjivision  shall 
not  apply  after  quantitative  restrictions  established  pursuant  to  the  Nultifiber  Arrang—nt  or  any 
successor  agreewent  are  terminated. 

(d)  Notwithstanding  the  provisions  of  siixjivisions  (b)  and  (c)  of  this  note,  the  rate  of  duty  in  the 
"Special"  si^coluvi  of  rates  of  duty  colun  1  followed  by  the  syabol  "NX"  in  parentheses  shall  not 
apply  to  iafx>rts  frca  Nexico  of  the  following: 

(i)  apparel  goods  provided  for  in  chapters  61  and  62,  in  itfiich  the  fabric  that  detenaines  the  tariff 
classification  of  the  good  is  classified  in  one  of  the  following  siAhcadings-- 

(A)  blue  denia:  subheadings  5209.42,  5211.42,  5212.24.60  «id  5514.32.00;  «vl 

(B)  fabric  woven  as  plain  weave  t4iere  two  or  nore  warp  ends  are  woven  as  one  (oxford  cloth) 
or  average  yam  nuiter  less  than  135  metric  maber:  siiiteadings  5206.19,  5208.29, 
5208.39,  5208.49.  5208.59,  5210.19,  5210.29,  5210.39,  5210.49,  5210.59,  5512.11, 
5512.19,  5513.13,  5513.23,  5513.33,  and  5513.43; 

(ii)  apparel  goods  provided  for  in  subheadir^  6107.11.00.  6107.12.00.  6109.10.00  and  6109.90.00  if 
such  goods  are  ccwpoaed  chiefly  of  circular  knit  fabric  of  yam  nuiter  a^al  to  or  lass  than  100 
metric  nmbtr;   and 

(iii)  sweaters  provided  for  in  niaheading  6110.30  and  goods  of  these  stAheadings  that  are  classified  as 
parts  of  ensenbles  in  sittieading  6103.23  or  6104.23. 

(e)  Notwithstanding  the  provisions  of  subdivision  (b)  of  this  note,  the  rate  of  duty  in  the  "Special" 
st^colun  of  rates  of  duty  colian  1  fol lowed  by  the  syatiol  Itt"  in  parentheses  shall  not  apply  to 
iiports  from  Nexico  of  apparel  goods  provided  for  tn  si±headings  6106.21  and  6108.22  if  such  goods  are 
coaposed  chiefly  of  circular  knit  fabric  of  yam  nuriaer  equal  to  or  less  than  100  metric  rutxr. 
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20.      (con.): 


(f) 


(9) 


(h> 


(a) 


(b) 


Th*  annual  quota  (iaitt  for  iaportt  froa  Canada  mder  siixjiviaion  (a)  of  this  note  shall  be 
foUowa: 


(i)  cotton  or 


fiber  apparel: 


199*-- 
1995-- 
1996" 
1997" 
1998" 


80,000,000  SME 
81.600,000  SME 
83,232,000  SME 
84,896.640  SME 
86.594.573  SME 


1999  and  sdiaequent  years"  88,326.464  SME 

Of  the  arrual  quota  linits  for  inports  frcni  Canada  of  cotton  or  man-made  fiber  apparel  listed  in 
this  uixji vision,  no  more  than  the  quantities  listed  belou  shall  be  made  from  fabrics  which  are 
knit  or  woven  in  territory  outside  of  a  NAFTA  party: 
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1994" 
1995" 
1996" 
1997" 
1998" 


60.000,000  SME 
60,600.000  SME 
61.206.000  SME 
61.818.060  SME 
62.436.241  SME 


1999  and  sdsequent  years-    63.060,603  SME 


(ii)  wool  apparel: 


1994" 
1995" 
1996" 
1997" 
1998" 


5.066,948  SME 
5.117,617  SME 
5.168.794  SME 
5.220,482  SME 
5.272.686  SME 


1999  and  siixequent  years--  5.325,413  SME 

Of  the  amual  c^ta  limits  for  inports  from  Canada  of  wool  apparel  listed  in  this  siixlivision,  no 
■ore  than  5,016.780  SME  shall  be  men's  or  boys'  wool  suits  of  apparel  category  443. 

The  amual  (^ta  limits  for  iri|x>rts  froa  Mexico,  on  or  after  January  1.  1994.  shall  be  as  follows: 
(i>  of  goods  mder  sUdivision  (b)  of  this  note-- 

(A)  cotton  or  man-made  fiber  apparel:  45,000.000  SME 

(B)  wool  apparel:  1,500.000  SME 

(ii)  of  goods  inter  siixJivision  (c)  of  this  note:  25.000,000  SME 

As  used  in  this  note,  the  term  »g£»  means  square  meter  equivalent  as  determined  in  accordance  with 
the  conversion  factors  set  out  in  schedule  3.1.3  to  Annex  300-8  of  the  NAFTA. 

The  rate  of  duty  in  the  "Special"  siixolum  of  rates  of  duty  colum  1  followed  by  the  syirtx>l  ••CA"  in 
parentheses  shall  apply  to  imports  from  Canada,  up  to  the  annual  quantities  specified  in  siixJivision 

(c)  of  this  note,  of  cotton  or  man-made  fiber  fabric  and  cotton  or  man-made  fiber  Mde-ip  textile 
goods  provided  for  in  chapters  52  through  55  (excluding  goods  containir^  36  percent  or  more  by  weight 
of  wool  or  fine  animal  hair).  58,  60  and  63,  that  are  woven  or  knit  in  the  territory  of  a  NAFTA  party 
from  yam  proAjced  or  obtained  outside  the  territory  of  one  of  the  NAFTA  parties,  or  knit  in  the 
territory  of  a  NAFTA  party  from  yam  spun  in  the  territory  of  a  NAFTA  party  froai  fiber  produced  or 
obtained  outside  the  territory  of  one  of  the  NAFTA  parties,  and  to  goods  of  siisheadir^  9404.90  that 
are  finished  and  cut  and  sewn  or  otherwise  assembled  from  fabrics  of  siiiieadirws  5208.11  through 
ll?f-i?'  l^'ll   *rrS!i^.^^;^'  "'°-"  ^*"'°^  5210.29,  5211.11  through  5211.29,  5212.11,  5212.12, 
lllHl'  llll^   5407.41,  5407.51,  5407.71.  5407.81.  5407.91.  5408.21.  5408.31.  5512.11.  5512.21. 
5512.91,  5513.11  through  5513.19.  5514.11  through  5514.19.  5516.11,  5516.21.  5516.31,  5516.41  or 
5516.91  produced  or  obtained  outside  the  territory  of  one  of  the  NAFTA  parties. 

The  rate  of  djty  in  the  "Special"  subcolum  of  rates  of  duty  colum  1  followed  by  the  syiitx)l  "MX"  in 
parentheses  shall  apply  to  imports  from  Mexico,  ip  to  the  annual  quantities  specified  in  siiodivision 

(d)  of  this  note,  of  cotton  or  man-made  fiber  fabric  and  cotton  or  imn-nede  fiber  mde-ip  textile 
goods  provided  for  in  chapters  52  through  55  (excluding  goods  containing  36  percent  or  more  by  weight 
of  wool  or  fine  animal  hair).  58,  60  and  63,  that  are  woven  or  knit  in  the  territory  of  a  NAFTA  party 
from  yam  prodced  or  obtained  outside  the  territory  of  one  of  the  NAFTA  parties,  or  knit  in  the 
territory  of  a  NAFTA  party  from  yam  spm  in  the  territory  of  a  NAFTA  party  frcai  fiber  produced  or 
obtained  outside  the  territory  of  one  of  the  NAFTA  parties,  and  to  goods  of  siiaheadir^  9404.9a  that 
are  finished  and  cut  and  sewn  or  otherwise  assenfcled  from  fabrics  of  subheadirws  5208.11  through 
1^'S'  l^-ll   ^t*"*^  5209.29,  5210.11  through  5210.29.  5211.11  through  5211.29,  5212.11,  5212.12, 
lllHl'   Ii  I'??'  ^°^:thJ^^-^^-   =^°^-"'  5*°^-81'  5*07.91,  5408.21.  5408.31.  5512.11,  5512.21, 

55  2.91,  5513.11  through  5513.19,  5514.11  through  5514.19,  5516.11,  5516.21.  5516.31.  5516.41  or 
5516.91  prodjced  or  obtained  outside  the  territory  of  one  of  the  NAFTA  parties. 
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20.   (con.): 


(c) 


(d) 


(e) 


(a) 


(b) 


The  annual  quota  limits  for  iafx>rts  from  Canada  irdar  subdivision  (a)  of  this  note  shall  be  as 
follows: 

1994"  65.000.000  S« 
1995"  66.300.000  SME 
1996"  67.626.000  SME 
1997"  68.978.520  SME 
1998"  70,358.090  SME 
1999  and  subsequent  years--  71,765,252  SME 

of  the  annual  quantity  of  inports  from  Canada  listed  in  this  sitdivision,  no  more  th«i  the  quantity 
listed  below  may  be  in  goods  of  chapters  52  through  55,  58  and  63  (other  than  sii*eadir^  6302.10, 
6302.40,  6303.11,  6303.12,  6303.19,  6304.11  or  6304.91);  and,  of  the  amual  quantity  of  inports  from 
Canada  listed  in  this  siixJivision,  no  more  than  the  quantity  listed  below  may  be  in  goods  of  chwter 
60  and  si±heading  6302.10.  6302.40,  6303.11,  6303.12,  6303.19,  6304.11  or  6304.91. 


1994" 
1995" 
1996" 
1997" 
1998" 


35,000,000  SME 
35,700,000  SME 
36,414,000  SME 
37,142,280  SME 
37,885,126  SME 


1999  and  siisequent  years--  38,642,828  SME 

For  pwposes  of  this  siiidi vision,  the  nuiiser  of  SME  that  will  be  comted  against  the  quota  level  on 
inports  from  Canada  shall  be: 

(i)     for  textile  goods  that  are  not  originating  because  certain  non-originating  textile 
materials  do  not  mdergo  the  applicable  change  in  tariff  classification  set  out  in 
siixiivision  (t)  of  general  note  12  for  that  good,  but  where  such  materials  are  50 
percent  or  less  by  weight  of  the  materials  of  that  good,  only  SO  percent  of  the  SME  for 
that  good;  and 

({{)*   for  textile  goods  that  are  not  originating  because  certain  non-originating  textile 
materials  do  not  indergo  the  applicable  change  in  tariff  classification  set  out  in 
SiixJivision  (t)  of  general  note  12  for  that  good,  but  rftere  such  materials  are  more  thm 
50  percent  by  weight  of  the  materials  of  that  good.  100  percent  of  the  S«  for  that 
good. 

annual  quota  limits  for  inports  from  Mexico  under  siixiivision  (b)  of  this  note  shall  be  24.000,000 


The 

SME. 


Of  the  24.000,000  SME  arrual  quantity  of  inports  from  Mexico  mder  this  siixJivision,  no  more  than 
18,000,000  SME  may  be  in  goods  of  chapter  60  «xJ  siiiieading  6302.10,  6302.40,  6303.11.  6303.12. 
6303.19.  6304.11  or  6304.91;  and  no  more  than  6,000.000  may  be  in  goods  of  cheers  52  throi«h  55.  58 
and  63  (other  than  sii^heading  6302.10,  6302.40.  6303.11,  6303.12.  6303.19.  6304,11  or  6304.91). 

As  used  in  this  note,  the  term  "SME"  means  square  meter  equivalent  as  determined  in  accordance  with 
the  conversion  factors  set  out  in  schedule  3.1.3  to  Amex  300-B  of  the  NAFTA. 

The  rate  of  duty  in  the  "Special"  siixolum  of  rates  of  duty  colum  1  followed  by  the  syatnl  "CA"  in 
parentheses  shall  apply  to  inports  from  Canada,  ip  to  the  amual  quantities  specified  in  siixJivision 

(c)  of  this  note,  of  cotton  or  man-made  fibers  yams  provided  for  in  headings  5205  through  5207  or 
5509  through  5511  that  are  spm  in  the  territory  of  a  NAFTA  party  from  fiber  of  headings  5201  through 
5203  or  5501  through  5507,  produced  or  obtained  outside  the  territory  of  one  of  the  NAFTA  parties. 

The  rate  of  duty  in  the  "Special"  siijcolum  of  rates  of  duty  colum  1  followed  by  the  syniiol  "NX"  in 
parentheses  shall  apply  to  inports  from  Mexico,  ip  to  the  annual  quantities  specified  in  siixJivision 

(d)  of  this  note,  of  cotton  or  man-made  fibers  yams  provided  for  in  headings  5205  through  5207  or 
5509  through  5511  that  are  spm  in  the  territory  of  a  NAFTA  party  from  fiber  of  headings  5201  through 
5203  or  5501  through  5507,  produced  or  obtained  outside  the  territory  of  one  of  the  NAFTA  parties. 
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Section  (A),      (con.) 

20.      (con.): 

(c)       The  annual  quota  linits  for  imports  from  Canada  under  siixlivision  (a)  of  this  note  shall  be  as 
follows: 


19M-     10,700,000  kfl 

1995"     10,914,000  kg 

1996"     11.132,280  kg 

1997"     11,354,926  kg 

1998"     11,582,024  kg 

1999  and  stisequent  years- - 

11,813,665  kg 
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(d)       The  annual  quota  liaits  for  iii|x>rts  fron  Mexico  mder  subdivision  (b)  of  this  note  shall  be  1.000.000 
kg. 

6.     Textile  or  apparel  goods  that  enter  the  territory  of  the  United  States  inder  the  provisions  of  additional 
U.S.  note  3,  4  or  5  to  this  section  shall  not  be  considered  to  be  originating  goods  as  provided  in  general 
note  12  to  the  tariff  schedule." 

21.      Subheadings   5402. A3. 00  and  5402.52.00  are  superseded  and  the   following 
inserted  in  numerical  sequence: 

[Synthetic  filament  yam...:] 

[Other  yam,  single,  mtuisted...:] 
"5402.43  Of  polyesters,  other: 

5402.43.10  Uholly  of  polyester,  measuring  not 

less  than  75  decitex  but  not  more 
than  80  decitex,  and  having  24 
filaments  per  yam , 


5402.43.90 


5402.52 
5402.52.10 


5402.52.90 


other. 


10X 


10X 


[Other  yam,  single,  with...:] 
Of  polyesters: 

Uholly  of  polyester,  measuring  not 
less  than  75  decitex  but  not  more 
than  80  decitex,  and  having  24 
filaments  per  yam 


other. 


10X 
10X 


IX  (ID  50X 

4X  (CA) 

[See  Annex  III(B) 

to  this 

Proclamation]  (MX) 

IX  (ID  50X 

4X(CA) 

[See  Annex  III(B> 

to  this 

Proclamation]  (MX) 


Free  (IL,MX)  50X 

4X  (CA) 

Free  (IL,MX)  50X'' 

4X  (CA) 
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22(a).      Subheadings  5407.60.05,    5407.60.10  and  5407.60.20  are  superseded  and 
the  following  inserted  in  numerical  sequence: 

[Woven  fabrics  of  synthetic...:] 
[Other  woven  fabrics...:] 

•Dyed,  measuring  less  than  77  cm  in  width 
or  less  than  77  cm  between  selvages,  the 
thread  comt  of  liiich  per  cm  (treating  ' 
multiple  (folded)  or  cabled  yams  as 
single  threads)  is  over  69  but  not  over 
142  in  the  warp  and  over  31  but  not  over 
71  in  the  filling: 
5407.60.11  Uholly  of  polyester,  of  single  yams 

measuring  not  less  than  75  decitex 
but  not  more  than  80  decitex,  having 
24  filaments  per  yam  and  with  a 
twist  of  900  or  more  turns  per  meter. 


5407.60.19 


Other. 


24.3«/kg  ♦ 

2.4«/kg  ♦ 

24.3«/kg  ♦ 

22.5X 

2.3X  (ID 
9.7«/kg  ♦ 
9X  (CA) 

[See  Amex  III(B) 
to  this 

81X 

Proclamation]  (NX) 

24.3«/kg  ♦ 

2.4«/kg  ♦ 

24.3«/kg  ♦ 

22.5X 

2.3X  (ID 
9.7«/kg  ♦ 
9X(CA) 

[See  Annex  III(B) 
to  this 
Proclaaation]  (N() 

81X 

5407.60.21 


Of  yams  of  different  colors,  the  thread 
cowit  of  which  per  cm  (treating  multiple 
(folded)  or  cabled  yams  as  single 
threads)  is  over  69  but  not  over  142  in 
the  warp  and  over  31  but  not  over  71  in 
the  filling: 

Uholly  of  polyester,  of  single  yams 
measuring  not  less  than  75  decitex 
but  not  more  than  80  decitex,  having 
24  filaments  per  yam  and  with  a 
twist  of  900  or  more  turns  per  meter. 


5407.60.29 


Other. 


24.3«/kg  ♦ 

2.4«/kg  ♦ 

24.3</kg  * 

22.5X 

2.3X  (ID 
9.7«/kg  ♦ 
9X  (CA) 

[See  Amex  III(B) 
to  this 
Proclamation)  (NX) 

SIX 

24.3«/kg  ♦ 

2.4«/kg  ♦ 

24.3«/kg  ♦ 

22.5X 

2.3X  (ID 
9,7«/kg  ♦ 
9X(CA) 

[See  Amex  IIKB) 
to  this 
Proclawticn]  (NX) 

81X 
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22(a).      (con.): 

(Uovtn  fabrics  of  synthetic...:]   [(con.)l 
[Other  Howan  fabrics...:]   Keen.)] 
Othsr: 
SM7.60.91  Wholly  of  polyester,  of  single  yams 

aaasuring  not  less  than  75  decitex 
but  not  Bore  than  80  decitex,  having 
24  filaaants  per  yam  and  with  a 
twist  of  900  or  aore  turns  per  aeter. 


17X 


5407.60.99 


other .'....    17X 


1.7X  (ID  81X 

6.8X  (CA) 
tSee  Amex  III(B) 
to  this 
ProclaMtion]  (NX) 

1.7X  (ID  8U" 

6.8X  (CA) 
[See  Amex  IIl(B) 
to  this 
Proclamation]  (MX) 

(b) .      Conforming  change:     The  article  description  for  subheading  9905.00.30 
is  modified  by  deleting  "5407.60.20"  and  inserting  "5407.60.91"   and 
"5407.60.99"   in  numerical  sequence  in  lieu  thereof. 

23(a).      Subheadings  5408.22.00,    5408.23.10,    5408.23.20  and  5408.24.00  are 
superseded  and  the  following  inserted  in  numerical  sequence: 


[Woven  fabrics  of  artificial...:] 
[Other  woven  fabrics...:] 
"5408.22  Dyed: 

5408.22.10  Of  a4)raMKiniua  rayon. 


5408.22.90 


Other. 


17X 


17X 


5408.23.11 


[Of  yams  of  different  colors:] 

The  thread  couit  of  which  per  cm 
(treating  aultiple  (folded)  or  cabled 
yams  as  single  threads)  is  over  69 
but  not  over  142  in  the  warp  and  over 
31  but  not  over  71  in  the  filling: 

Of  a^irananiuB  rayon 24.3«/icg  * 

22.5X 


1.7X  (ID  81X 

6.8X  (CA) 

[See  Annex  1 1  KB) 

to  this 

Proclanation]  (NX) 

1.7X  (ID  81X 

6.8X  (CA) 

[See  Annex  III(B) 

to  this 

Proclawtion]  (NX) 


5408.23.19 


other. 


24.3e/lcg  * 
22.5X 


2.4C/Icg  * 

24.3«/kg  ♦ 

2.3X  (ID 

81X 

9.7«/lcg  ♦ 

9X  (CA) 

[See  Annex  IIKB) 

to  this 

Proclanation]  (NX) 

2.4</lcg  * 

24.3«/li9  ♦ 

2.3X  (ID 

81X 

9.7«/kg  ♦ 

9X  (CA) 

[See  Amex  III(B) 

to  this 

Proclamation]  (NX) 
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23(a).      (con.): 

[Uoven  fabrics  of  artificial...:]   [(con.)] 

[Other  woven  fabrics...:]    [(con.)]  * 

[Of  yams  of  different  colors:]    [(con.)] 
other: 

5408.23.21  Of  a4)ra«Boniui  rayon 17X  1.7X  (ID  81X 

6.8X  (CA) 
[See  Amex  IIKB) 
to  this 
Proclamation]  (N() 

5408.23.29  Other 17X  1.7X  (ID  81X 

6.8X  (CA) 
[See  Annex  III(B) 
to  this 
Proclamtiom  (NX) 

5*08.24  Printed:  ,w,„>         .« 

5408.24.10  Of  c»4)ra«aoniu«  rayon 17X       M*  ^i^J         '^* 

6.8X  (CA) 
[See  Amex  III(B) 
to  this 
Proclamation]  (NX) 

5408.24.90  Other 17X        M*  <i^J         ^^^      " 

6.8X  (CA) 
[See  Annex  IIKB) 
to  this 
Proclamation]  (NX) 

(b).      Conforming  change:     The  article  description  for  subheading  9905.00.30 
is  modified  by  deleting  "5408.23.20"   and  inserting  "5408.23.21"   and 
"5408.23.29"   in  numerical  sequence  in  lieu  thereof. 

24.      Additional  U.S.   note  1   to  chapter   58   is  deleted  and  new  additional  U.S. 
notes   1  and  2   to  chapter  58  are   inserted  in  lieu  thereof  as   follows: 

"Additional  U.S.  notes 

1.  The  rates  of  duty  applicable  to  siiiieadings  5810.91.00  and  5810.99.00  are: 

colian  1  (general)-    8.4X,  but  in  the  case  of  eatroidery  in  the  piece  not  less  than  the  rate  »«iich  would 

^p[.y  to  such  product  if  not  eat)roidered. 
colian  1  (special)-    3.3X,  but  in  the  case  of  ertjroidery  in  the  piece  not  less  than  the  rate  »*ich  would 

apply  to  such  product  if  not  eatiroidered  (CA). 

7.6X,  but  in  the  case  of  eofcroidery  in  the  piece  not  less  than  the  rate  liuch  would 

^]ply  to  su*  product  if  not  eatoroidered  (NX), 
colian  2-      90X,  but  in  the  case  of  eabroidery  in  the  piece  not  less  than  the  rate  Uiich  would  apply  to  such 
product  if  not  enttroidered. 

2.  The  rates  of  duty  ^aplicable  to  si±heading  5810.92.00  are:  .  ..       u        .    ^-^        ,m 
colian  1  (general)-    8.4X,  but  in  the  case  of  ertjroidery  in  the  piece  not  less  than  the  rate  rfiich  would 

apply  to  such  product  if  not  eabroidered. 

colian  1  (special)-    3.3X,  but  in  the  case  of  entx-oidery  in  the  piece  not  less  than  the  rate  Oiich  would 

eppW  to  such  product  if  not  enbroidered  (CA). 

7.5X,  but  in  the  case  of  enfcroidery  in  the  piece  not  less  than  the  rate  Utich  would 

apply  to  such  product  if  not  ait>roidered  (NX), 
colian  2-      90X,  but  in  the  case  of  eabroidery  in  the  piece  not  less  than  the  rate  Uiich  would  apply  to  such 
product  if  not  enbroidered." 
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24.   (con.) 

On  or  aft;er  January  1  of  the  following  years,  the  rate  in  additional  U.S. 
notes  1  and  2  to  chapter  58  followed  by  the  symbol  "CA"  in  parentheses  shall 
be  modified  as  follows: 

1995         1996 1992 1998 

2.5%         1.6%         0.8%         Free 

On  or  after  January  1  of  the  following  years,  the  rate  in  additional  U.S.  note 

1  to  chapter  58  followed  by  the  symbol  "MX"  in  parentheses  shall  be  modified 
as  follows: 

1995 1996 1997 1998 1999 

6%  4.5%        3%  1.5%        Free 

On, or  after  January  1  of  the  following  years,    the  rate  in  additional  U.S.   note 

2  to  chapter  58   followed  by  the  symbol   "MX"    in  parentheses   shall  be  modified 
as  follows: 

1995  1996  1997  1998  1999  2000  2001  2002  2003 

^'  6.7%  5.8%  5%  4.2%  3.3%  2.5%  1.6%  0.8%  Free 

25(a).      Subheadings  5907.00.10  and  5907.00.90  are  superseded  and  the  following 
inserted  in  numerical  sequence: 

[TextUt  fabrics  oth«rulM  iHpregnatad, . . . :] 

*H.aitnat«d  fabrics;  fabrics  specified  in  note  9 
to  section  XI: 

5907.00.20  Of  nan-Mde  fibers 16X  1.6X  (ID  83.5X 

6.4X  (CA) 
[See  Annex  III(B) 
to  this 
Proclamtion]  (MX) 

5907.00.40  Other '   16X  1.6X  (ID  83.5X 

6.4X  ((>) 
[See  Annex  IIKB) 
to  this 

Proclanation]  (MX) 
Other: 

5907.00.60  Of  Mn-nde  fibers 5.8X  Free  (E*.IL,)  SOX 

2.3X  (Cak) 
^  [See  Annex  III(B) 

to  this 
ProclaflBtion]  (NX) 

5907.00.80  Other 5.8X  Free  (E*,IL,)  SOV" 

2.3X  (CA) 
(See  Amex  IIKB) 
to  this 
Proclaaation]  (NX) 

(b) .      Conforming  change:     The  article  description  for  subheading  9902.44.22 
is  modified  by  deleting  "5907.00.10,    5907.00.90"  and  inserting  "5907.00.20, 
5907.00.40,    5907.00.60,    5907.00.80"   in  lieu  thereof. 
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26.      Subheading  6002.92.00  is  superseded  by: 

[Other  knitted  or  crocheted  fabrics:] 

[Other:]  * 

••6002.92  Of  cotton: 

6002.92.10  Circular  knit,  liiolly  of  cotton 

yams  exceeding  100  Metric  nutter 

per  single  yam 14X  Free  (IL)  4SX 

5.6X  (CA) 
[See  Amex  III(B) 
to  this 
ProclaMBtion]  (NX) 

6002.92.90  Other 14X  Free  (ID  45»' 

5.6X  (CA) 
[See  Annex  III(B) 
to  this 
Proclaaation]  (NX) 

27(a).      Subheading  6303.92.00  is  superseded  by: 

[Curtains  (including  drapes)...:] 

[Other:]  ■• 

•'6303.92  Of  synthetic  fibers: 

6303.92.10  Hade  \jp  from  fabrics  described  in 

st±headir«  5407.60.11,  5^7.60.21  or 

5407.60.91 12.8X  Free  (IL.MX)  90X 

5. IX  (CA) 

6303.92.20  Other 12.8X      Free  (IL.NX)       90X'' 

5. IX  (CA) 

(b) .      Conforming  change:      The  article  description  for  subheading  9902.57.01 
is  modified  by  deleting  "6303.92.00"   and  inserting  "6303.92"   in  lieu  thereof. 

28.      Heading  6701.00.00   is   superseded  by: 

•VS701.00         Skins  and  other  parts  of  birds  with  their  feathers 
or  down,  feathers,  parts  of  feathers,  down  and 
articles  thereof  (other  than  goods  of  heading  0505 
and  worked  quills  and  scapes): 

6701.00.30  Articles  of  feathers  or  dow 4.7X  Free  (A,E,IL,J,NX)      60X 

1.8X  (CA) 

6701.00.60  Other 4.7X  Free  (A,E,IL,J,NX)      OOP 

1.8X  (CA) 

29(a).   Subheading  7011.20.00  is  superseded  by: 

[Glass  envelopes...:] 
"7011.20  For  cathode-ray  ttixs: 

7011.20.10  Cones 6.6X  Free  (A,CA,E,IL,  55X 

J,NX) 

T011.2O.5O  Other 6.6X  Free  (A,CA,E,IL,  55X" 

J.NX) 

(b) .   Conforming  change:  The  article  description  for  subheading  9902.70.11 
is  modified  by  deleting  "7011.20.00"  and  inserting  "7011.20.50"  in  lieu 
thereof. 
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30(a),      Subheading  7304.41.00  is  superseded  by: 

[Tiixs,  pipes  and  hollow  profiles...:] 

[Other,  of  circular  cross  section...:] 
••7304.41  Cold-draMn  or  cold- rolled  (cold- reduced): 

7304.41.30  Of  an  external  diameter  of  less  than 

19  ma 7.6X  Free  (C,E,IL,J,MX)      36X 

3X(CA) 

7304.41.60  Other 7.6X       Free  (C,E,IL,J,MX)   36X^< 

3X  (CA) 

(b) .   Conforming  change:   The  article  description  for  subheading  9905.73.02 
is  modified  by  deleting  "7304.41.00"  and  inserting  "7304.41"  in  lieu  thereof. 

31.  Subheading  7321.90.30  is  superseded  by: 

[Stoves,  ranges,  grates...:] 
[Parts:] 

■^)f  articles  in  sUiieading  7321.11.30: 
7321.90.10  Cooking  chanters,  whether  or  not 

asseafcled 4.2X  Free  (A,CA,E,IL,J,      45X 

HX) 

7321.90.20  Top  surface  panels  with  or  without 

burners  or  controls 4.2X       Free  (A,CA,E,IL,J,   45X 

MX) 

'''         7321.90.40  Door  assemblies,  incorporating  more  , 

than  one  of  the  following:  inner  ^ 

panel,  outer  panel,  window, 

insulation 4.2X       Free  (A,CA,E,IL,J,   45X 

MX) 

7321.90.50  Other 4.2X       Free  (A,CA,E,1L,J,   45X" 

MX) 

32.  Heading  7404.00.00   is  superseded  by: 

"7404.00         Capper  waste  and  scrap: 
7404.00.30  Spent  anodes;  waste  and  scrap  with  a  capper 

content  of  less  than  94  percent  by  weight Free  6X 

* 

7404.00.60  Other Free  6X" 

33.  Subheadings  7407.10.10,    7407.21.10,    lU^l .ll.\Q  and  7407.29.10  are 
superseded ^and  the  following  inserted  in  numerical  sequence: 

[Copper  bars,  rods  and  profiles:] 
[Of  refined  copper:}  ••- 

"Profiles: 

7407.10.15  Hollow  profiles 6.3X  Free  (A,E,IL.J,MX)      48X 

2.5X  (CA) 

7407.10.30  other 6.3X       Free  (A,E,IL,J,MX)   48X 

2.5X  (CA) 
[Of  copper  alloys:] 

[Of  copper-zinc  base  alloys  (brass):] 
Profiles: 

7407.21.15  Hollow  profiles 3.2X       Free  (A,CA,E,IL,J,   17X 

MX) 

7407.21.30  other 3.2X       Free  (A,CA,E,Il,J,   ITX^* 

MX) 
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33.      (con.): 

[Copper  bars,  rods  and  profiles:]    [(con.)] 
[Of  copper  alloys:]    [(con.)] 

[Of  copper-nickel  base  alloys...:] 
••Profiles: 

7407.22.15  Hollow  profiles 6.3X  Free  (A,CA,E,IL,J,      48X 

MX) 

7407.22.30  Other 6.3X       Free  (A,CA,E,IL,J.   4aX 

NX) 
[Other:] 

Profiles: 

7407.29.15  Hollow  profiles 5.2X       Free  (A,E,IL,J,MX)   49X 

2X  (CA) 

7407.29.30  Other.... 5.2X       Free  (A,E,IL,J,NX)   49X" 

2X  (CA) 

34(a).      Subheadings   7506.10.50  and  7506.20.50  are   superseded  and  the   following 
inserted  in  numerical   sequence : 

[Nickel  plates,  sheets,  strip  and  foil:] 
[Of  nickel,  not  alloyed:] 
"Foil: 

7506.10.45  Not  exceeding  0.15  am  in  thickness 3.6X  Free  (A,CA,E,IL,J,      45X 

MX) 

7506.10.60  Other 3.6X       Free  (A,CA,E,IL,J.   45X 

NX) 

[Of  nickel  alloys:] 
Foil: 

7506.20.45  Not  exceeding  0.15  am  in  thickness 3.6X       Free  (A,CA,E,IL,J,   45X 

MX) 

7506.20.60  Other 3.6X       Free  (A,CA,E,IL,J,   45»' 

MX) 

(b) .      Conforming  change:      Rule   17   to  section  XV  in  subdivision   (r)    of 
general  note   9,    as   redesignated  by  annex  I   to   this  proclamation,    is  modified 
by  deleting  "subheading  7506.20.50"  and  inserting  "subheadings  7506.20.45  or 
7506.20.60"   in  lieu  thereof. 

35.  Subheading  8102.92.00   is   superseded  by: 

[MolybdenuD  and  articles  thereof...:] 
[Other:] 
•■8102.92  Bars  and  rods,  other  than  those  obtained 

sinply  by  sintering,  profiles,  plates, 
sheets,  strip  and  foil: 

8102.92.30  Bars  and  rods 6.6X  Free  (A,CA,E,IL,J,      60X 

MX) 

8102.92.60  Other 6.6X       Free  (A,CA,E,IL,J,   60X" 

MX) 

36.  Section  XVI  is  modified  by  inserting  an  additional  U.S.  note  as  follows: 

"Additional  U.S.  Note 

1.   For  the  purposes  of  this  section,  the  tern  ■•printed  circuit  assenfcly"  means  goods  consisting  of  one  or  more 
printed  circuits  of  heading  8534  with  one  or  more  active  elements  assenfcled  thereon,  with  or  without  passive 
elements.  For  the  purposes  of  this  note,  "active  elements"  means  diodes,  transistors  and  similar 
semiconductor  devices,  whether  or  not  photosensitive,  of  heading  8541,  and  integrated  circuits  and 
microassent>lies  of  heading  8542." 
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37.  Additional  U.S.  note  1  to  chapter  84  is  modified  by  deleting  "8479.89.60" 
and  inserting  "8479.89.65"  in  lieu  thereof  and  by  deleting  "8479.90.80"  and 
inserting  "8479.90.95"  in  lieu  thereof. 

38.  The  additional  U.S.  notes  to  chapter  84  are  modified  by  inserting  an 
additional  U.S.  note  as  follows: 

"2.  Sti^headir^s  8473.30.30  and  8473.30.60  cover  the  following  parts  of  printers  of  siiiieading  8471.92: 

(a)  Control  or  comnand  assenislies,  incorporating  more  than  one  of  the  following:  printed  circuit 
assaii>ly,  hard  or  flexible  (floppy)  disk  drive,  keytxiard,  user  interface; 

(b)  Light  source  assenfclies,  incorporating  more  than  one  of  the  following:  light  emitting  diode  assembly, 
gas  laser,  mirror  polygon  assembly,  base  casting; 

(c)  Laser  imaging  assenblies,  incorporating  more  than  one  of  the  following:  photoreceptor  belt  or 
cylinder,  toner  receptacle  unit,  toner  developing  unit,  charge/discharge  irits,  cleaning  uiit; 

(d)  Image  fixing  assent^lies,  incorporating  more  than  one  of  the  following:  fuser,  pressure  roller, 
heating  element,  release  oil  dispenser,  cleaning  mit,  electrical  control; 

(e)  Ink  jet  marking  assent>lies,  incorporating  more  than  one  of  the  following:  thermal  print  head,  ink 
dispensing  cnit,  nozzle  and  reservoir  unit,  ink  heater; 

(f)  Maintenance/sealing  assenfclies,  incorporating  more  than  one  of  the  following:  vacuun  unit,  ink  jet 
covering  uiit,  sealing  i«iit,  purging  ixiit; 

(g)  Paper  handling  assent>lies,  incorporating  more  than  one  of  the  following:  paper  transport  belt, 
roller,  print  bar,  carriage,  gripper  roller,  paper  storage  uiit,  exit  tray; 

(h)   Thermal  transfer  imaging  assenblies,  incorporating  more  than  one  of  the  following:  thermal  print 

head,  cleaning  unit,  supply  or  take-ip  roller; 
(ij)   lonographic  imaging  assentilies,  incorporating  more  than  one  of  the  following:  ion  generation  and 

emitting  unit,  air  assist  \M\\t,   printed  circuit  assentily,  charge  receptor  belt  or  cylinder,  toner 

receptacle  uiit,  toner  distribution  unit,  developer  receptacle  and  distribution  unit,  developing  unit, 

charge/discharge  unit,  cleaning  irt\t;   or 
(k)   Ccntiinations  of  the  above  specified  assenfclies." 

39.  Subheadings  8406.90.10  and  8406.90.90  are  superseded  by: 


(Steam  turbines  and  other...:] 
[Parts:] 

"Of  steam  turbines: 
8406.90.20  Rotors,  finished  for  final  assent>ly....  7.5X 


8406.90.30  Rotors,  not  further  advanced  than 

cleaned  or  machined  for  removal  of 
fins,  gates,  sprues,  and  risers,  or 
to  permit  location  in  finishing      , 
machinery. 7.5X 

8406.90.40  Blades,  rotating  or  stationary 7.5X 

8406.90.45  Other 7.5X 

Other: 
8406.90.50  Rotors,  finished  for  final  assenfcly. . . .  4.5X 


8406.90.60  Rotors,  not  further  advanced  than 

cleaned  or  machined  for  removal  of 
fins,  gates,  sprues,  and  risers,  or 
to  permit  location  in  finishing 
machinery 4.5X 

8406.90.70  Blades,  rotating  or  stationary 4.5X 

8406.90.75  Other 4.5X 


Free  (A,CA,E,IL,J.   20X 
W(} 


Free  (A,CA,E,IL,J,   20X 
-MX) 

Free  (A,CA,E,IL.J,   20X 
NX) 

Free  (A,CA,E,IL,J,   20X 
MX) 

Free  (A,CA,E.IL,J,   27.5X 
MX) 


Free  (A,CA,E,IL,J,   27.5X 
MX) 

Free  (A,CA,E,IL,J,   27.5X 
MX) 

Free  (A,CA,E,IL,J,   27.5X" 
NX) 
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40.  Subheadings  8407.34.10,    8407.34.20  and  8407.34.90  are  superseded  by: 

[Spark- ignition  reciprocating...:]  ^ 

[Reciprocating  piston...:] 

[Of  a  cylinder  capacity...:] 

"Of  a  cylinder  capacity  not  exceeding 
2,000  cc: 
8407.34.05  To  be  installed  in  tractors 

suitable  for  agricultural  use Free  Fr«a 

8407.34.15  To  be  installed  in  vehicles  of 

subheading  8701.20,  or  heading 

8702,  8703  or  8704 S.IX  Free  (A,B,E,IL,J.        35X 

NX) 
1.2X  (CA) 

8407.34.25  Other FrM  3SX 

Of  a  cylinder  capacity  exceeding 
2,000  cc: 
8407.34.35  To  be  installed  in  tractors 

suitable  for  agricultural  use.....  Frae  FrM 

8407.34.45  To  be  installed  in  vehicles  of 

siitfieading  8701.20,  or  heading  -* 

8702,  8703  or  8704 3.1X       Free  (A,B,E,IL,J,    35X 

NX) 
(1.2X)  (CA) 

8407.34.55  Other Free  55»" 

41.  Subheadings  8414.59.80,    8414.80.10  and  8414.90.20  are  superseded  and  the 
following  inserted  in  numerical  sequence: 

[Air  or  vactui  pu^as...:] 
[Fans:] 

[Other:] 
"Other: 
8414.59.30  Turbochargers  and 

S(4)erchargers 4.7X  Free  (A,B,C,CA,E,        35X 

IL,J,NX) 

8414.59.60  other 4.7X  Free  (A.B,C,CA,E,        35X 

IL,J,NX) 
(Other,  except  parts:] 
Air  coapressors: 

8414.80.05  Turbochargers  and  si^xrchargers 3.4X  Free  (A,B,C,CA,E,        35X 

IL,J.NX) 

8414.80.15  other 3.4X       Free  (A,B,C,CA,E,   35X 

IL,J,NX) 
[Parts:] 

Of  ccafx-essors: 
8414.90.30  Stators  and  rotors  of  goods  of 

siii)e«lir«  8414.30 3.4X  Free  (A.B.C.CA.E.        35X 

IL.J.NX) 

8414.90.40  Other 3.4X  Free  (A,B,C,a,E,        35X" 

IL.J.NX) 
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42(a).      Subheading  8415.90.00  is  superseded  by: 

Mir  conditionfng  MchinM...:] 
"8*15.90    .  Parts: 

8415.90.40  Chassis,  chassis  bases  and  outer 

c*'"*" 2.2X  Free  (A.B.C.E.IL,        35X 

J.NX) 
0.8X  (CA) 

8415.90.80  Other 2.2X  Free  (A.B.C.E.IL.        35X" 

J.W) 
0.8X  (CA) 

(b) .      Conforming  change:      The  article  description  for  subheading  9905.84.16 
Is  modified  by  deleting  "8415.90.00"  and  Inserting  "8415.90"   In  lieu  thereof. 

43.  Subheading  8418.99.00  Is  superseded  by: 

(Refrigerators,  freezers  and...:] 
[Parts:] 
"8418.99  other: 

8418.99.40  Door  ass«iri}lies  incorporating  raore 

than  one  of  the  following:     imer 
panel;  outer  panel;  insulation; 

hinges;  handles 2.9X  Free  (A.B,E,IL,J,        35X 

NX) 
1.1X  (CA) 

^  8418.99.80  Othw 2.9X  Free  (A,B,E,IL,J,        35X- 

NX) 
1.1X  (CA) 

44.  Subheadings  8421.39,00  and  8421.91.00  are  superseded  and  the   following 
Inserted  In  numerical  sequence: 

[Centrifuges,  including...:] 

[Filtering  or  purifying...:] 
"8421.39  other: 

8*21.39.40  Catalytic  converters 3.9X  Free  (A,B.C,CA,E,        35X 

IL,J,M() 

8*21-39.80  Other ,.  3.9X       Free  (A,B.C.CA.E.   35X 

[Parts:]  '  ' 

8421.91  Of  centrifuges,  including  centrifugal 

dryers: 
8421.91.20  Drying  chaaters  for  the 

clothes-dryers  of  subheadir«  8421.12 
and  other  parts  of  clothes-dryers 

incorporating  drying  charters 3.9X       Free  (A,CA,E,IL,J,   25X 

MX) 

8421.91.40  Furniture  designed  to  receive  the 

clothes-dryers  of  sUbheading  8421.12...  3.9X       Free  (A,CA,E,IL,J,   25X 

W) 

8421.91.60  other 3.9X  Free  (A,CA,E.IL.J.      25X" 

MX) 
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45(a).      Subheading  8422.90.05  Is  superseded  by: 

Pishuashing  aachines...:] 

Parts:]  " 

"Of  dishwashing  Machines: 
8422.90.02  Water  contaiment  chantiers  for  the 

dishwashing  Machines  of  subheading 
8422.11  and  other  parts  of 
dishwashing  machines  of  the  household 
type  incorporating  water  containnent 

chaafcers 3.6X  Free  (A,CA,E,IL,J,      35X 

MX) 
8422.90.04  Door  asseablies  for  the  dishwashing 

Mchines  of  si±headir«  8422.11 3.6X  Free  (A,CA,E,IL,J,      3SX 

MX) 

8422.90.06  Other 3.6X  Free  (A,E,IL,J,W)      35X" 

1.4X  (CA) 

(b) .   Conforming  change:   The  article  description  for  subheading  9905.84.21 
is  modified  by  deleting  "8422.90.05"  and  inserting  "8422.90.06"  in  lieu 
thereof. 

46.   Subheadings  8427.10.00  and  8427.20.00  are  superseded  by: 

[Forlc-lift  trucks...:] 
"8427.10  Self-propelled  trucks  powered  by  an  electric 

Motor: 
8427.10.40  Rider-type,  comterfaa lanced  fork-lift 

trucks Free  35X 

8427.10.80  Other Free  35X 

8427.20  Oth^  self-propelled  trucks: 

8427.20.40  Rider-type,  comterbalanced  fork-lift 

trucks Free  35X 

8427.20.80  Other Free  35X" 

47(a).      Subheading  8450.90.00  is  superseded  by: 

[Household-  or  laundry-type  washing...:] 
"8450.90  Parts: 

8450.90.20  Tii3s  end  tii)  assenfclies 5. IX  Free  (A,E,IL,J,MX)      40X 

2X(CA) 
8450.90.40  Furniture  designed  to  receive  the 

machines  of  si^headings  8450.11  through 

8450.20,  inclusive 5. IX  Free  (A,E.IL,J.MX)      40X 

2X  (CA) 

8450.90.60  Other 5. IX  Free  (A,E,IL,J,MX)      40X" 

2X  (CA) 

(b) .   Conforming  change:   The  article  description  for  subheading  9905.84,31 
is  modified  by  deleting  "8450.90.00"  and  inserting  "8450.90"  in  lieu  thereof. 
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48.  Subheading  8451.90.00  is  superseded  by: 

Dtochimry  (other  than  aKhlnes...:] 
"8451.90  Parts: 

845,1.90.30  Drying  chariwrs  for  th«  drying  Mchines 

of  sutahMdirv  8451.21  or  8451.29,  and 
other  parts  of  drying  Machines 

incorporating  drying  chanters 5. IX  Free  (A,CA,E,IL,J, 

NX) 

8451.90.60  Furniture  designed  to  receive  the  drying 

Machines  of  stitfieading  8451.21  or 

8451.29 5.1X  Free  (A.CA.E.IL.J, 

NO 

8451.90.90  Other 5.1X  Free  (A.CA.E.IL.J, 

NX) 

49.  Subheading  8455.90.00  is  superseded  by: 

Dtetal-rolling  Mills  and...:] 
"8455.90       Other  parts: 

8455.90.40         Castings  or  Meldnents,  individually 
weighing  less  than  90  tons,  for  the 

Machines  of  heading  8455 4.9X       Free  (A,CA}E,IL,J, 

NX) 

8455.90.80  Other 4.9X  Free  (A.CA.E.IL.J. 

MX) 

'^  50.      Subheading  8459.70.00  is  superseded  by: 

Dtochine  tools  (including  tiay-type...:] 
"8459.70  Other  threading  or  tapping  Machines: 

8459.70.40  Nuaerically  controlled 4.4X  Free  (A,CA,E,IL,J, 

NX) 

8459.70.80  Other 4.4X  Free  (A,CA,E,IL,J, 

NX) 

51.      Subheadings  8460.40.00  and  8460.90.00  are  superseded  by: 

(Nachine  tools  for  defaurring...:] 
"8460.40  Honing  or  lipping  Machines: 

8460.40.40  Nunerically  controlled 4.4X  Free  (A.CA.E.IL.J, 

NX) 

8460.40.80         Other 4.4X       Free  (A.CA.E.IL.J, 

MX) 
8460.90       Other: 
8460.90.40         Nuaerically  controlled 4.4X       Free  (A,CA,E,IL,J, 

«) 

8460.90.80         Other 4.4X       Free  (A.CA.E.IL.J, 

NX) 


40X 

40X 
40X" 


30X 
30X" 


30X 
30X" 


SOX 
30X 
30X 
30V 
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52.      Subheadings  8461.10.00,    8461.20.00,    8461.30.00,    8461.50.00  and  8461.90.00 
are  superseded  and  the  following  inserted  in  numerical  sequence: 

[Machine  tools  for  planing...:] 
"8461,10  Planing  Machines: 

8461.10.40  MuKrically  control  led 4.4X  Free  (A.CA.E.IL.J.      30X 

NX) 

8461.10.80         Other 4.4,       Free  (A.CA.E.IL.J.   30X 

8^1 '20        Shaping  or  slotting  machines: 

8461.20.40         JhJaerically  control  led 4.4X       Free  (A.CA.E.IL.J.   SOX 

NX) 

8461.20.80  Other 4.4,  Free  (A.CA.E.IL.J,      SOX 

8461.30  Broachirv  mchines:  '"^ 

8461.30.40  Mu»rically  controlled 4.4X  Free  (A,CA,E.IL.J.      SOX 

NX) 

8461.30.80         Other 4.4X       Free  (A.CA.E.IL.J,   SOX 

8461.50        Sawing  or  cutting-off  machines:  -. 

8461.50.40         fhJuerically  controlled 4.4X       Free  (A.CA.E.IL.J.   SOX 

MX) 

8461.50.80         Other 4.4X       Free  (A.CA.E.IL.J.   SOX 

8461.90        Other:  ^^ 

8461.90.40         Nunerically  controlled 4.4X       Free  (A.CA.E.IL.J.   SOX 

MX) 

8461.90.80  Other 4.4X  Free  (A.CA.E.IL.J.      SOX" 

NX) 

53.      Subheadings  8462.91.00  and  8462.99.00  are  superseded  by: 

[Machine  tools  (including  presses)...:] 
[Other:] 
"8462.91  Hydraulic  presses: 

^**2.91.40  Nunerically  controlled 4.4X  Free  (A.CA.E.IL.J.      SOX 

MX) 

®^'^-~  Ot''«' *.4X  Free  (A.CA.E.IL.J,      SOX 

8462.99  Other:  ^^ 

8*^-''-*0  Nunerically  controlled 4.4X       Free  (A,CA.E.IL.J.   SOX 

MX) 

***2.99.80  other 4.4%       Free  (A.CA.E.IL.J.   SOX" 

MX) 
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54.      Subheadings  8466.93.10,    8466.93.50,    8466.93.70,    8466.94.10  and  8466.94.50 
are  superseded  by: 

(Parts  and  accMSorfas  suitabla  for  uaa...:I 
COthar:] 

[For  ■Bchinas  of  haadinst  8456  to  8461:] 
"Bad.  basa,  table,  haad,  tail,  saddle, 
cradle,  croas  slide,  colum.  ara. 
saw  ana,  whaelhaad,  tai Istock, 
haaditock,  raa,  frwK.  Horlc-arbor 
SMpport,  and  C-frsM  castines. 
waldMnts  or  fabrications: 
8466.93.15  Cast-iron  parts  not  advanced 

beyond  cleaning,  and  aachinad 
only  for  the  raanval  of  fins, 
gates,  sprues  and  risers  or  to 
penait  location  in  finishing 
BMChinery Free  10X 

Other: 
M66.9S.30  Of  aetalHorkirv  Mchine 

tools  for  cutting  gears 5.8X  Free  (A.CA.E.IL.J,      45X 

NX) 

■*^-'5-*5  Other 4.7X       Free  (A.CA.E.IL.J.   35X 

NX) 

Other: 
8466.93.60  Cast-iron  parts  not  advanced 

beyond  cleaning,  and  aachined 
only  for  the  reneval  of  fins. 
^  *  gates,  sprues  and  risers  or  to 

penait  location  in  finishing 
■ichinery Free  lOX 

Other: 
8M6.9S.7i  Of  HKtalMorkirv  aachine 

tools  for  cutting  gears 5.8X       Free  (A.CA.E.IL.J.   45X 

MX) 

****•"•'"  Other 4.7X       Free  (A.CA.E.IL.J.   35X 

NX) 
(For  Machines  of  headir^  8462  or  8463:] 
Cast-iron  parts  not  advanced  beyond 
cleaning,  and  aiachined  only  for  the 
reanval  of  fins,  gates,  sprues  and 
risers  or  to  permit  location  in      ' 
finishing  aiachinery: 
8^^-94.20  Bed.  base,  table,  colum, 

cradle,  fraae.  bolster,  crourt, 

slide,  rod,  tailstocic  and 

headstock  castings,  ueldnents 

or  fabrications Free  10X 

W66.94.40  other , Free  10X 

Other: 
•W6.94.60  Bad,  base,  table,  colum. 

cradle,  frame,  bolster,  croun, 
slide,  rod,  tai Istock  and 
headstock  castings,  uelctaents 

or  fabrications 4.7X       Free  (A,CA,E,IL,J,   35X 

NX) 

**66-'*'*'  Other 4.7X       Free  (A.CA.E.IL.J,   35X" 

NX) 
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55.      Subheading  8469.10.00  is  superseded  by: 

(Typewriters  and...:]  • 

"8469.10  Automatic  typewriters  and  word  processir^ 

machines: 

8469.10.40  word  processing  machines 2.2X  Free  (A.CA.E.IL.J.      35X 

NX) 

^•'°-«',  ^""^ 2.a  Free  (A.CA.E.IL.J.      35X" 

NX) 

56(a).      Subheadings   8471.92.40,    8471.92.65.    8471.92.70  and  8471.92.90  are 
superseded  and  the   following  inserted  in  numerical   sequence: 

[Automatic  data  processing  machines...:] 
[Other:] 

[Input  or  output  inits.  whether  or...:] 
[Other:] 

[Display  mits:] 
"Other: 
8471.92.32  with  color  cathode-ray 

«^  (CRT) 3.7X  Free  (A.C.CA.E.IL,    '35X 

J. NX) 

^^^■^■^  Other 3.7X       Free  (A,C,CA,E,IL,   35X 

«  •  ^  J.NX) 

(Printer  units:] 

Assent) led  writs 

incorporating  at  least  the 

media  transport,  control 

and  print  mechanisms: 

Laser: 

8471.92.36  ,  capable  of 

producing  more 

than  20  pages 

per  minute 3.7X       Free  (A,C,CA,E.IL,   35X 

J.NX) 

^^-^■^  Other 3.7X       Free  (A.C.CA.E.IL.  "  35X 

8^71.92.42  Li^t  bar  electronic  ''•'"' 

type 3.7X       Free  (A.C.CA.E.IL,   35X 

J.NX) 

*'^^-'2-**  "*  J« 3.7X       Free  (A,C,CA,E,IL,   35X 

J, NX) 

"*^-'2-**  Thermal  transfer 3.7X       Free  (A,C,CA,E.IL.   35X 

J.NX) 

**^'-'2-**  lonographic 3.7X       Free  (A.C.CA.E.IL,   35X 

J,NX) 

^^'^'^2  Other 3.7X       Free  (A,C,CA,E,IL,   35X 

J.NX) 
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S6(a).      (con.): 

[AutcMtic  data  processing  mchines...:]   [(con.)] 
[Other:]   [(con.)] 

[Input  or  output  mits,  litether. . . :]   [(con.)) 
[Other:]   [(con.)] 
[Printer  wits:] 
other: 

Laser: 
8471.92.54  C^Mble  of 

producing  aore 

than  20  pages 

per  Minute Free  SX 

8471.92.56  Other Free  35X 

8471.92.58  Light  bar  electronic 

type Free  35X 

8471.92.62  Ink  jet Free  35X 

8471.92.64  Thermal  transfer Free  35X 

2t«-S'2  lonographic Free  35X 

8471.92.72  Other Free  35X 

[Other:] 

other: 
8471.92.84  Optical  scaraiers  and 

magnetic  ink 

recognition  devices 1.7%  Free  (A.C.CA.E.IL,   35X 

J.MX) 

8471.92.88  Other 3.7X       Free  (A.C.CA.E.IL,   35X" 

.    ^  '  J.MX) 

(b) .      Conforming  change:     The  article  description  for  subheading  9902.84.65 
is  modified  by  deleting  "8471.92.65"   and  inserting  "8471.92.52"   in  lieu 
thereof. 

57.      Subheadings   8^/3.10.00.    8473.30.40  and  8473.30.80  are   superseded  and  the 
following  inserted  in  numerical  sequence : 

[Parts  and  accessories  (other  than  covers...:] 
"8473.10  Parts  and  accessories  of  the  machines  of 

haadir^  8469: 
Parts: 

8473.10.30  Of  tiord  processing  machines 4X  Free  (A.CA.E.IL.J.      45X 

MX) 

^^•^0-*0  «•»«■ 4X  Free  (A.CA.E.IL.J.      45X 

,MX) 

8473.10.90         Other 4X        Free  (A.CA.E.IL.J,   45X 

MX) 
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57.  (con.): 

[Parts  and  accessories  (other  than  covers...:], [(con.)] 
[Parts  and  accessories  of  the  machines  of 
heading  8471:] 
o/T,  TA  .»         ^°^   incorporating  a  cathode'ray  tiije: 
8473.30.10  Printed  circuit  assen«>lies,  other 

than  for  power  supplies  for 
automatic  data  processing  machines Free  35X 

8473.30.20  Parts  and  accessories,  includir^ 

face  plates  and  lock  latches,  of 
printed  circuit  assenfclies Free  35X 

8473.30.30  other  parts  for  printers,  specified 

in  additional  U.S.  note  2  to  this 
chapter Free  35X 

other: 

Parts  of  power  sillies  for 
automatic  data  processing 
machines: 

2t5'«'?r  Printed  circuit  assertlies...  Free  xn 

8473.30.45  other Free  «« 

8473.30.50  other Free  Si 

Other: 
8473.30.60  other  parts  for  printers,  specified 

in  additional  U.S.  note  2  to  this 

chapter Free  35X 

8473.30.90  Other Free  3591 

58.  Subheading  8477.90.00   is   superseded  by: 

[Machinery  for  working  rvisber  or...:] 
"8477.90  Parts: 

8477.90.20  Base,  bed.  platen,  clamp  cylinder,  ran. 

and  injection  castings,  weldnents  vd 

fabrications 3.9X  Free  (A.CA.E.IL.J,      35X 

MX) 

8477.90.40         Barrel  screws 3.9X       Free  (A.CA.E.IL.J.   35X 

MX) 

8477.90.60         Hydraulic  asseattlies  incorporatir^  more  ^ 

than  one  of  the  following:  manifold; 

valves;  pu«p;  oil  cooler 3.9X       Free  (A.CA.E.IL.J.   35X 

IK) 

8477.90.80         Other 3.9X       Free  (A.CA.E.IL.J.   35X" 

MX) 

59.  Subheadings   8479.89.60  and  8479.90.80  are   superseded  and  the   following 
inserted  in  numerical  sequence: 

[Machines  and  mechanical  appliances  havir^,..:] 
[Other  machines  and  mechanical  ^ipliances:] 
[Other:] 
0/-JO  DO  cc  [Electromechanical  appliances...;] 

8479.89.55  Trash  compactors 4.2X  Free  (A.CA.E.IL.J.      40X 

MX) 

^^•^■6S  Other u,zx  Free  (A.C.CA.E.IL.      40X 

J.MX) 
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59.      (con.): 

DUchinM  and  ■echanical  appliances  having...:]  ((con.)] 
[Parts:] 

Of  trash  coaipactors: 
8479.90.45  Frame  assenblies  incorporating  nore 

than  one  of  the  foUoHing: 
baseplate;  side  frames;  power 

screws;  front  plates 3.7X       Free  (A,B,CA,E,IL,   35X 

J.MX) 

8479.90.55  Ram  assenfelies  incorporating  a  ram 

wrapper  and/or  ram  cover 3.7X       Free  (A,B,CA,E,IL,   35X 

J.MX) 

8479.90.65  Container  assenblies  incorporating 

more  than  one  of  the  following: 
container  bottom;  container  wrapper; 
slide  track;  container  front 3.7X       Free  (A,B,CA,E,IL,   35X 

J, MX) 

8479.90.75  Cabinets  or  cases 3.7X       Free  (A,B,CA.E,IL,   35X 

J,NX) 

8479.90.85  Other 3.7X       Free  (A.B.CA.E.IL,   35X 

J.MX) 

8479.90.95         Other. 1.7%  Free  (A,B,C,CA,E,   35X" 

IL.J.MX) 

60(a).   Subheadings  8482.99.10,  8482.99.30,  8482.99.50  and  8482.99.70  are 
superseded  by: 

(Ball  or  roller  bearings...:] 
[Parts:] 

[Other:] 

"Inner  or  outer  rings  or  races: 

8482.99.05  For  ball  bearir^ 11X        Free  (B,E,J)       67X 

1.1X  (ID 
4.4X  (CA) 
[See  Annex  III(B) 
to  this 
Proclamation]  (MX) 

8482.99.15  For  tapered  roller  bear ir^ 6.SX       Free  (B,CA,E,IL,J)   67X 

[See  Annex  III(B) 
to  this 
Proclamation]  (MX) 

8482.99.25  Other 6.5X       Free  (B.E.IL.J)     67X 

2.6X  (CA) 
[See  Annex  III(B) 
^^  to  this 

Proclamation]  (MX) 
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60(a).      (con.v): 

[Ball  or  roller  bearings...:]   [(con.)] 

[Parts:]    [(con.)]  • 

[Other:]    [(con.)] 
other: 
8482.99.35  Parts  of  ball  bearings 

(including  parts  of  bell 
bearings  with  integral 

shafts) 11X  Free  (B,E,J)  67X 

1.1X  (ID 
4.4X  (CA) 
[See  Annex  III(B) 
to  this 
Proclamation]   (MX) 

8482.99.45  Parts  of  tapered  roller 

bearings 6.5X  Free  (B,CA,E,IL,J)      67X 

[See  Annex  III(B) 
to  this 
Proclamation]  (MX) 

8482.99.65  .  V  Other 6.5X  Free  (B,E,1L,J)  67X" 

2.6X  (CA) 
[See  Annex  III(B) 
to  this 
Proclamation]   (MX) 

(b).      Conforming  change:      U.S.    note   2   of  subchapter  XVII   to  chapter  98   is 
modified  by  in  subdivision  (t)   deleting  "8482.99.70"   and  inserting 
"8482.99.65"   in  lieu  thereof. 

61.  Subheading  8483.50.80  is  superseded  by: 

[Transmission  shafts  (including...:] 
[Flywheels  and  pulleys...:] 
"Other: 

8483.50.60  Flywheels 5.7X  Free  (A.B,C,CA,E,        45X 

IL,J) 
[See  Annex  III(B) 
to  this 
Proclamation]  (MX) 

8483.50.90  Other 5.7X  Free  (A,B,C,(at,E,        45X" 

IL.J) 
[See  Annex  1 1  KB) 
to  this 
Proclamation]   (MX) 

62.  Additional  U.S.    note  4  to  chapter  85   is  modified  by  deleting   "For  the 
purposes  of  subheading  8529.90.15  and  8529.90.20"  and  inserting  "For  the 
purposes  of  subheading  8529.90.03,    8529.90.06,    8529.90.33,    8529.90.36, 
8529.90.43,    8529.90.46,    8529.90.56.    8529.90.59,    8529.90.86  and  8529.90.89"   in 
lieu  thereof  and  by  deleting  "classified  in  subheading  8529.90.15;"   and 
inserting  "classified  in  subheading  8529.90.03,    8529.90.33.    8529.90.43, 
8529.90.56  or  8529.90.86,    as  appropriate;"   in  lieu  thereof. 
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63.     The  additional  U.S.   notes  to  chapter  85  are  modified  by  inserting  the 
following  additional  U.S.   notes   in  numerical   sequence: 

"7.  Sii]hMdino  8517.90.04  covers  the  foUowins  parts  of  facsinile  MchinM: 

(a)  "  Control  or  cummiJ  asseablies,  incorporating  aore  than  one  of  the  following:  printed  circuit 

asseably,  modm,   hard  or  flexible  (flopp/)  disic  drive,  keytxard,  user  interface; 

(b)  Optics  ndule  ass«rt>lies,  incorporating  more  than  one  of  the  following:  optics  lanp,  charge  coiples 
device  and  appropriate  optics,  lenses,  mirrors; 

(c)  Laser  imging  assart>lies,  incorporating  nore  than  one  of  the  following:  photoreceptor  belt  or 
cylinder,  toner  receptacle  mit,  toner  developing  mit,  charge/discharge  units,  cleanir^  unit; 

(d)  Ink  jet  Marking  asseablies,  incorporating  nore  than  one  of  the  following:  thermal  print  head,  ink 
dispensing  init,  nozzle  and  reservoir  mit,  ink  heater; 

(e)  Thermal  transfer  imaging  asseablies,  incorporating  more  than  one  of  the  followir^:  thermal  print 
head,  cleaning  init,  si^^ly  or  take-i4>  roller; 

(f)  lonographic  imaging  asseablies,  incorporating  more  than  one  of  the  foUowirq:  ion  generation  and 
amitting  \jr\t.   air  assist  mit,  printed  circuit  asseably,  charge  receptor  belt  or  cylinder,  toner 
receptacle  mit,  toner  distribution  mit,  developer  receptacle  and  distribution  mit,  developir^  mit, 
charge/discharge  mit,  cleaning  mit; 

(g)  Image  fixing  aasaablies,  incorporating  more  than  one  of  the  following:  fuser,  pressure  roller, 
heating  elements,  release  oil  dispenser,  cleaning  mit,  electrical  control; 

(h)   Paper  handling  asseablies,  incorporating  more  than  one  of  the  following:  paper  trwisport  belt, 

roller,  print  bar,  carriage,  gripper  roller,  paper  storage  mit,  exit  tray;  and 
(ij)  Coabinations  of  the  above  specified  asseablies. 

8.  For  the  purposes  of  this  chapter,  references  to  "high  definition"  as  it  applies  to  television  receivers  wid 
cathode-ray  tiises  refer  to  articles  having: 

(a)  ■  a  screen  aspect  ratio  equal  to  or  greater  than  16:9;  and 

(b)  a  viewing  screen  capable  of  displaying  more  than  700  seaming  lines. 

9.  For  the  purposes  of  this  chapter,  the  video  display  diagonal  is  determined  by  measurir^  the  maximua  straight 
line  dimension  across  the  visible  portion  of  the  faceplate  used  for  displaying  video. 

10.  Subheadings  8529.90.29,  8529.90.33,  8529.90.36  and  8529.90.39  cover  the  followir^  parts  of  television 
receivers  (including  video  monitors  and  video  projectors): 

(a)  Video  intermediate  (IF)  anplifying  and  detecting  systens; 

(b)  Video  processing  and  aaplification  systems; 

(c)  Synchronizing  and  deflection  circuitry; 

(d)  Tmers  and  tmer  control  systems;  and 

(e)  Audio  detection  and  anplification  systems. 

11.  For  the  purposes  of  sibheading  8540.91.15,  the  term  "front  panel  asseablv"  refers  to: 

(a)  with  respect  to  a  color  cathode-ray  television  picture  tube,   an  asseably  Oiich  consists  of  a  glass 
panel  and  a  shadow  mask  or  aperture  grille,  attached  for  ultimate  use,  kiiich  is  suitable  for 
incorporation  into  a  color  cathode-ray  television  picture  tibe  (including  video  monitor  cathode-ray 
tvbe),  and  »i>ich  has  mdergone  the  necessary  chemical  and  physical  processes  for  inprintir^  phosphors 
on  the  glass  panel  with  sufficient  precisian  to  render  a  video  image  when  excited  by  a  streon  of 
electrons;  or 

(b)  with  respect  to  a  monochrome  cathode-ray  picture  tvi>e,  an  assenbly  Uiich  consists  of  either  a  glass 
panel  or  a  glass  envelope,  Oiich  is  suitable  for  incorporation  into  a  monochrome  cathode-ray 
television  picture  tibe  (including  video  monitor  or  video  projector  cathode-rate  tube),  and  Oiich  has 
mdergone  the  necessary  chemical  and  physical  processes  for  inprinting  phosphors  on  the  glass  panel  or 
glass  envelope  with  sufficient  precision  to  render  a  video  image  when  excited  by  a  strem  of 
electrons." 
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64.      Subheading  8501.32.40  is  superseded  by: 

(Electric  motors  and  generetors...:]  * 

(Other  DC  motors;  DC  generators:] 
-         .  [Of  an  output  exceeding  750  U  but  not 

exceeding  75  kU:] 
(Motors:] 
"Other: 
8501.32.45  Electric  motors  of  a  kind 

used  as  the  primary  source 
of  mechanical  power  for 
electrically  powered 
vehicles  of  subheading 
8703.90 Free 


8501.32.55 


Other Fr 


35X 


65(a).      Subheadings   8503.00.40  and  8503.00.60  are  superseded  by: 

[Parts  suitable  for  use  solely  or...:] 
"Stators  and  rotors  for  the  goods  of 
heading  8501: 

8503.00.35  For  motors  of  mder  18.65  W 10X  Free  (A,B,E,IL,J,        90X      ^ 

NX) 
4X  ICA) 

8503.00.55         Other 3X        Free  (A,B,CA,E,1L,   35X 

J,MX) 
Other: 

8503.00.75  For  motors  of  mder  18.65  W 10X  Free  (A,B,E,IL,J,        90X 

MX) 
4X  (CA) 

8503.00.85  -other 3X  Free  (A,B,CA,E,IL.      35X" 

J,MX) 

(b).  Conforming  change:  The  article  description  for  subheading  9902.85.03 
is  modified  by  deleting  "8503.00.60"  and  inserting  "8503.00.55  or  8503.00.85" 
in  lieu  thereof. 

66(a).      Subheadings   8504.40.00  and  8504.90.00  are   superseded  and  the   following 
inserted  in  numerical  sequence : 

[Electrical  transformers,  static  converters...:] 
"8504.40  Static  converters: 

8404.40.40  Speed  drive  controllers  for  electric 

■otors 3X  Free  (A,B,C,CA,E,        35X 

IL,J,MX) 

8504.40.80         Other 3X        Free  (A,B,C,CA,E,    35X 

IL,J,MX) 
(Other  inductors] 

8504.90        Parts: 

8504.90.60         Printed  circuit  asseablies 3X        Free  (A,B,CA,E.IL,   35X 

J,MX) 

8504.90.90         Other 3%        Free  (A,B,a,E,IL,   35X" 

J.MX) 

(b).   Conforming  change:   The  article  descriptions  for  subheadings 
9902.85.25  and  9902.85.26  are  modified  by  deleting  "8504.40.00"  and  inserting 
"8504.40"  in  lieu  thereof. 
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67(a).      Subheadings  8507.20.00,    8507.30.00,    8507.40.00  and  8507.80.00  are 
superseded  and  the  following  inserted  in  numerical  sequence: 

'  tElactrfc  atoragt  batteries...:] 
■■8507.20  Other  leed-acid  storase  batteries: 

8507.20.40  Of  a  kind  uMd  as  the  priaary  source  of 

electrical  power  for  electrically  powered 

vehicles  of  sitteading  8703.90 5.3X  Free  (A.B.E.IL.J,        40X 

MX) 
2.U  (CA) 

8507.20.80         Other 5.3X       Free  (A,B,C,E,IL.J,  40X 

MX) 

8507.30       Nickel -cadiiiji  storage  batteries: 
8507.30.40         Of  a  kind  used  as  the  priaary  source  of 
electrical  power  for  electrically  powered 

vehicles  of  stiiwadino  8703.90 5.U       Free  (A.B.E.IL.J,    40X 

MX) 
2X  (CA) 

8507.30.80         other 5.1X       Free  (A.B.C.E.IL.    40X 

J.MX) 

8507.40       Nickel-iron  storage  batteries: 

8507.40.40         Of  a  kind  used  as  the  priaary  source  of 

electrical  power  for  electrically  powered 

vehicles  of  subheading  8703.90 5.1*       Free  (A.B.CA.E.IL.   40X 

J.MX) 

8507.40.80         Other 5.U       Free  (A.B.C.CA.E,    40X 

8507.80       Other  storage  batteries:  '  ' 

8507.80.40         Of  a  kind  used  as  the  priaary  source  of 

electrical  power  for  electrically  powered 

vehicles  of  sUaheading  8703.90 5. IX       Free  (A.B.CA.E.IL.   40X 

J.MX) 

8507.80.80  Othw- S.U  Free  (A.B.C.CA.E.        40X" 

IL.J.MX) 

(b) .      Conforming  change:      The  article  description  for  subheading  9905.85.27 
is  modified  by  deleting  "8507.30.00"  and  inserting  "8507.30"   in  lieu  thereof. 

68.      Subheading  8508.90.00  is  superseded  by: 

[Electroaechanical  tools  for  working...:] 
"8508.90  Parts: 

8508.90.40  Housings 2,2X  Free  (A.E. IL.J.MX)      35X 

0.8X  (CA) 

8508.90.80  other .s^ 2.2X  Free  (A.E. IL.J.MX)      35X" 

0.8X  (CA) 
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69.      Subheadings  8509.90.20,    8509.90.30  and  8509.90.40  are  superseded  by: 

DElectroaechanical  doaestic  appliances...:]       * 
[Parts:] 

■■Parts  of  vacuun  cleaners: 

8509.90.05  Housings 3.4X  Free  (A.E.IL.J)  35X 

1.3X  (CA) 
[See  Annex  1 1  KB) 
to  this 
Proclaaation]  (W) 

"509.90.15  Other 3.4X  Free  (A.E.IL.J)  35X 

1.3X  (CA) 
[See  Annex  III(B) 
to  this 

Proclaaation]  (NX) 
Parts  of  floor  polishers: 

8509.90.25  Housings 3,4X  Free  (A.CA.E.IL.J.      35X 

MX) 

8509.90.35  Other 3.4X       Free  (A.CA.E.IL.J,   35X 

W) 
Other: 

»09-90-*5  Housings 4.2X       Free  (A.CA.E.IL.J.   40K 

m) 

8509.90.55  Other 4.2X       Free  (A.CA.E.IL.J,   408? 

W() 

70(a).   Subheadings  8516.90.20,  8516.90.40  and  8516.90.60  are  superseded  by: 

[Electric  instantaneous  or  storage  water...:] 
[Parts:] 
■■8516.90.05    *     Of  heaters  or  heating  apparatus  of 

subheading  8516.10,  8516.21  or  8516.29 3.7X       Free  (A.B.CA.E.IL.   35X 

J.MX) 

8516.90.15  Housings  for  the  hand-drying  apparatus 

of  sJjheading  8516.33 3.9X  Free  (A.CA.E.IL.J,      35X 

MX) 

8516.90.25         Housings  and  steel  bases  for  the 

electric  flatirora  of  Misleading  8516.40....  3.9X       Free  (A.CA.E.IL.J,   35X 

MX) 
Parts  for  the  aicrowave  ovens  of 
Miitcadirv  8516.50: 
8516.90.35  Assaifelies.  incorporating  aore  than 

one  of  the  following:  cooking 
chaster;  structural  sifDporting 
chassis;  door;  outer  case Free  35X 

8516.90.45  Printed  circuit  assenfclies Free  35X 

8516.90.50  Other Free  BX 

Parts  for  the  cooking  stoves,  ranges  and 

ovens  of  S(±heading  8516.60.40: 
8516.90.55  Cooking  choters,  whether  or  not 

assesfcled Frat  SSX 

8616.90.65  Top  surface  panels  with  or  without 

heating  elenents  or  controls Free  "SSk 

8516.90.75  Door  asseii6lies,  incorporating  aore 

than  one  of  the  following:  inner 
panel;  outer  panel;  window; 
insulation Free  3SX 

8516.90.80  Other Free  3SX 
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70(a).      (con.): 

(Electric  inttantanMUi  or  ttorag*  Mttr...:]   [(con.)] 
[P«rtt:J   Kcon.)] 

8516.90.8S  Houtfnes  for  toasters 3.9X  Free  (A,CA.E,IL,J,      3SX 

P«) 

8516.90.90  Other 3.9X  Free  (A.E.IL.J.MX)      35X" 

1.5X(CA) 

(b) .     Conforming  change:     The  article  description  for  subheading  9905.85.51 
Is  modified  by  deleting  "8516.90.60"  and  inserting  "8516.90.90"   in  lieu 
thereof. 

71.      Subheadings   8517.82.00,    8517.90.05,    8517.90.10,    8517.90.15,    8517.90.30, 
8517.90.35,    8517.90.40,    8517.90.55,    8517.90.60,    8517.90.70,    8517.90.80  and  the 
superior  texts   immediately  preceding  subheadings  8517.90.05  and  8517.90.55  are 
superseded  and  the  following  inserted  in  numerical  sequence: 

(Electrical  apparatus  for  line  telephony  or...:] 
(Other  apparatus:] 
"8517.82  Telegr^iiic: 

8517.82.40  Facsimi le  machines 4.7X  Free  (A.CA.E.IL.J.       ZZi 

MX) 

8517.82.80  other  apparatus 4.7X       Free  (A,CA,E.:l,J,   35X 

^*  MX) 

[Parts:] 

Parts  of  facsinile  machines: 
8517.90.04  Parts  of  facsimile  machines  specified 

in  additional  U.S.  note  7  to  this 

chapter 4.7X       Free  (A.CA.E.IL.J.   35X 

MX) 

8517.90.06  other 4.7X      ,  Free  (A.CA.E.IL.J,   35X 

MX) 
Other  parts,  incorporating  printed  circuit 
assenblies: 

8517.90.12  Parts  for  telephone  sets 8.5X       Free  (A.B.CA.E.IL,   35X 

J.MX) 
Parts  for  articles  of  siiiteadlnss 
8517.20.  8517.30,  8517.40.50  and      ^ 
8517.81: 
8517.90.16  For  teleprinters,  includine 

teletypewriters 4.7X       Free  (A.CA.E.IL.J.   35X 

MXJ 

8517.90.24  For  telephonic  switching  or 

terminal  apparatus 8.5X       Free  (A.CA.E.IL.J,   35X 

.MX) 

8517.90.26  For  telegraphic  switching 

apparatus 4.7X       Free  (A,CA.E,IL.J.   35X 

MX) 

8517.90.32  Other 8.5X       Free  (A,B,CA.E.IL.   35X 

J.MX) 

8517.90.34  Other 4.7X       Free  (A.CA.E.IL.J,   35X 

NX) 
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^       Section  (A),      (con.) 

71.      (con.): 

(Electrical  apparatus  for  line  telephony  ol-...:]    ((con.)] 
[Parts:]    [(con.)] 
other: 

Printed  circuit  assestolies: 
For  telephonic  apparatus: 
asif.vu.Sb  For  switching  or  terminal 

apparatus  (other  than 

telephone  sets) 8.5X  Free  (A,CA.B,IL,J,      35X 

MX) 

^^^■'°'"  <»►'•'• 8.5X  Free  (A,B,CA,E,IL,      35X 

J.MX) 

8517.90.44  For  telegraphic  apparatus 4.7X       Free  (A,CA,E,IL,J,   35X 

Parts,  including  face  plates  and 
lock  latches,  for  printed  circuit 
assentolies: 

For  telephonic  apparatus: 
nir.90.48  For  switching  or  terminal 

apparatus  (other  than  ^ 

telephone  sets) 8.5X       Free  (A,CA,E.IL,J,   35X 

MX) 

^^^•'°-52  Other.... 8.5X       Free  (A,B.CA,E,IL,   35X 

J.MX) 

8517.90.56  For  telegraphic  apparatus 4.7X       Free  (A,CA,E,IL,J,   35X 

Other:  ^^ 

For  telephonic  apparatus: 
0517.90.58^  For  switching  or  terminal 

apparatus  (other  than 

telephone  sets) 8.5X       Free  (A,CA,E,IL.J,   35X 

MX) 

^^^•'°-**  Other... 8.5X       Free  (A,B,CA,E,IL,   35X 

J,W) 

8517.90.66  For  telegraphic  apparatus 4.7X       Free  (A,CA,E,IL,J,   35X^ 

MX) 

72.      Subheadings  8522.90.40,    8522.90.60  and  8522.90.90  are  superseded  by: 

(Parts  and  accessories  of  apparatus  of...:] 
[Other:] 

"Assent)lies  and  sii>assent>lies  of  articles 
provided  for  In  siiiheadlng  8520.90, 
consisting  of  two  or  more  pieces  fastened 
or  joined  together: 

8522.90.25  Printed  circuit  assenfclies 3.9X  Free  (A,B,C,E,IL,        35X 

J.MX) 
1.5X  (CA) 

8522.90.35  other 3.9X       Free  (A,B,C,E,IL.    35X 

J.MX) 

B  .   ^   ■  _.  ^-SX  <CA) 

Parts  of  telephone  answering  machines: 

8522.90.45  Printed  circuit  assenblies 3.9X       Free  (A,CA,E.IL,J,   35X 

MX) 

8522.90.55  Other 3.9X       Free  (A.CA.E.IL.J,   35X 

MX) 
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Section  (A),      (con.) 

72.      (con.): 

[Parts  and  accessories  of  apparatus  of...:]   t(con.)] 
[Other:]   [(con.)] 
other: 
8522.90.65  Printed  circuit  assaablies 


3.9X 


8522.90.7S 


Other 3.9X 


Free  (A.B.E.IL.J,        35X 

Ptt) 
1.SX  (CA) 

Free  (A.B.E.IL.J,        35X" 

MX) 
1.5X  (CA) 


73.      Subheading  8525.30.00  is  superseded  by: 

[TransMission  apparatus  for  radiotelephony...:J 
*W25.30                  Television  cameras: 
8525.30.30  Gyrostabilized  television  casieras 4.2X 

8525.30.60                     Studio  television  caneras,  excludir^ 
shoulder-carried  and  other  portable 
cmem 4.2X 

8525.30.90  Other 4.2X 


Free  (A.CA.E.IL.J,      35X 
MX) 


Free  (A.CA.E.IL.J,      35X 
MX) 

Free  (A.CA.E.IL.J.      35X" 
MX) 


74(a).      Subheadings  8528.10.30  and  8528.10.60  are  superseded  by: 

[Television  receivers  (including  video...:] 
[Color:] 

"Incanplete  or  irfinished  (includir^ 
assent>lies  for  television  receivers 
consisting  of  all  the  parts  specified  in 
additional  U.S.  note  10  to  this  chapter 
plus  a  power  s(4ply.  and  assariilies  for 
video  nanitors  and  video  projectors 
consisting  of  the  parts  specified  in 
subparagraphs  (a),  (b),  (c)  and  (e)  in 
additional  U.S.  note  4  to  this  chapter 
plus  a  power  si^iply),  not  incorporating 
a  cathode-ray  tube,  flat  panel  screen  or 
similar  display  device: 
8528.10.04  Incorporating  video  recording  or 

reproducing  apparatus 3.9X 

8528.10.08  other 5% 

Non-high  definition,  having  a  sir^le 
picture  tLte  intended  for  direct  viewir« 
(non-pro jecti Oft  type),  with  a  video 
display  diagonal  not  exceeding  35.56  cm: 
8528.10.14  Incorporating  video  recording  or 

reproducing  apparatus 3.9X 

8528.10.18  other 5% 


Free  (A.E.IL.J.MX)      25X 
1.5X  (CA) 

Free  (B.E.IL.J.MX)      35X 
2X(CA) 


Free  (A.E.IL.J.MX)      25X 
1.5X  (CA) 


Free  (B.E.IL.J.MX)      35X 
2X  (CA) 
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Section  (A).      (con.) 

74(a).      (con.): 

[Television  receivers  (including  video...:]  [(con.)] 
[Color:]  [(con.)] 

Non-high  definition,  having  a  single 
picture  tite  intended  for  direct  viewing 
(non-projection  type),  with  a  video 
display  diagonal  exceeding  35.56  on: 
8528.10.24  Incorporating  video  recording  or 

reproducing  apparatus 3.9X       Free  (A.E.IL.J.MX)   25X 

1.5X  (CA) 

8528.10.28  other 5X  Free  (B.E.IL.J.MX)      35X 

2X  (CA) 
Non-high  definition,  projection  type, 
with  a  cathode- ray  tiiie: 
8528.10.34  Incorporating  video  recording  or 

reproducing  apparatus 3.9X  Free  (A,E,IL,J,MX)      25X 

1.5X  (CA) 

8528.10.38  other 5X        Free  (B,E,IL.J,MX)   35X 

2X  (CA) 
High  definition,  non- project  ion  type,  < 

with  a  cathode- ray  tite: 
8528.10.44  Incorporating  video  recording  or 

reproducing  apparatus 3.9X       Free  (A,E.IL.J.MX)   25X 

1.5X  (CA) 

8528.10.48  other 5X        Free  (B.E.IL.J.MX)   35X 

2X  (CA) 
■  High  definition,  projection  type,  with  a 
cathode- ray  tJx: 
8528.10.54  Incorporating  video  recording  or 

«       reproducing  apparatus 3.9X       Free  (A,E,IL.J,MX)   25X 

1.5X  (CA) 

8528.10.58  other 5X        Free  (B,E,IL.J.MX)   35X 

2X  (CA) 
With  a  flat  panel  screen: 
8528.10.64  Incorporating  video  recording  or 

reproducing  apparatus 3.9X       Free  (A.E.IL.J.MX)   25X 

1.SX  (CA) 

8528.10.68  other 5X        Free  (B.E.IL.J.MX)   35X 

2X  (CA) 
other: 
8528.10.74  Incorporating  video  recording  or 

reproducing  apparatus 3.9X       Free  (A.E.IL.J.MX)   25X 

1.5X  (CA) 

8528.10.78  other 5X        Free  (B.E.IL.J.MX)   35X" 

2X  (CA) 

(b).   Conforming  change:   The  article  descriptions  for  subheadings 
9903.41.40  and  9903.41.45  are  modified  by  deleting  "8528.10.80"  and  inserting 
"8528.10.28,  8528.10.48  or  8528.10.78"  in  lieu  thereof. 
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Section  (A),      (con.) 

75.      Subheadings   8529.90.10,    8529.90.15,    8529.90.20,    8529.90.30,    8529.90.35, 
8529.90.40,    8529.90.45,    8529.90.50  and  the  superior  texts   immediately 
preceding  subheadings   8529.90.15,    8529.90.30  and  8529.90.40  are   superseded  and 
the  following  inserted  in  numerical  sequence: 

[Parts  suitable  for  use  solely  or...:] 
[Other:] 

■Printed  circuit  asscablies: 
Of  television  apparatus: 

8529,90.01  Ti#»rs 5X  Free  (E.IL.J.MX)  35X 

2X(CA) 
Printed  circuit  boards  and 
cerMiic  substrates  with 
coafxinents  asaasfcled  thereon, 
'  for  color  television  receivers; 

s(i>asseii)lies  containino  one  or 
■ore  of  such  boards  or 
stijstrates,  except  tuiers  or 
convergence  assert>lies: 
8529.90.03  Entered  with  coa«xnents 

enmerated  in  additional 
U.S.  note  4  to  this 

chapter 5X  Free  (B.E.IL.J.MX)      35X 

2X  (CA) 

8529.90.06  Oth«- 3.7X       Free  (B.E.IL.J.MX)   35X 

1.4X  (CA) 
other: 
8529.90.09  For  television  caaeras 4.2X       Free  (A,CA,E,IL,J,   35X 

no 

8529.90.13  Othw- 3.7X  Free  (B.E.IL.J.MX)      35X 

1.4X  (CA) 
Of  radar,  radio  navigational  aid  or 
radio  reante  control  apparatus: 
8529.90.16  Assenfclies  and  Siijassesblies, 

consisting  of  2  or  more  parts 
or  pieces  fastened  or  joined 

together 4.9X  Free  (A.C.CA.E.IL,      35X 

J.MX) 

8529-90.19  other 4.9X       Free  (A.CA.E.IL.J,   35X 

NX) 

8529.90.23  Other '  5.9X       Free  (A.B.CA.E.IL,   35X 

J  MX) 
8529.90.26         Transceiver  asscablies  for  the  apparatus 
of  subheading  8526.10,  other  than  printed 

circuit  asse^lies 4.9X       Free  (A,C,CA,E,IL,   35X 

J.MX) 

Parts  of  television  receivers  specified 
in  additional  U.S.  note  10  to  this 
chapter,  other  than  printed  circuit 
asscablies: 

8529.90.29  Tmert 5X        Free  (E.IL.J.MX)    35X 

2X  (CA) 
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Section  (A),   (con.) 

75.   (con.): 

[Parts  suitable  for  use  solely  or...:]  [(coif.)] 
[Other:]  [(con.)] 

Parts  of  television  receivers  specified 
in  additional  U.S.  note  10  to  this 
chapter,  other  than  printed  circuit 
asscablies  (con.): 

Siiiasscablies,  for  color  television 
receivers,  containing  two  or  aore 
printed  circuit  boards  or  ceranic 
substrates  with  coaponcnts  asscobled 
thereon,  except  tmers  or  convergence 
assciblies: 
8529.90.33  Entered  with  co^ionents 

eninerated  in  additional  U.S. 

note  4  to  this  chapter 5X        Free  (B,E,IL,J,»«)   35X 

2X  (CA) 

8529.90.36  Other 3.7X       Free  (B.E.IL.J.MX)   35X 

1.4X  (CA) 

8529.90.39  Other 3.7X       Free  (B.E.IL.J.MX)  J5X 

1.4X  (CA) 
Ccofcinations  of  parts  specified  in 
additional  U.S.  note  10  to  this  chapter: 
Siiiassenblies,  for  color  television 
receivers,  containing  two  or  nore 
printed  circuit  boards  or  ceramic 
siiKtrates  with  coinponents  assenbled 
thereon,  except  tiners  or  convergence 
assent>lies: 
8529.90.43  Entered  with  conponents 

,  enunerated  in  additional  U.S. 

note  4  to  this  chapter 5X        Free  (B,E.IL, J.MX)   35X 

2X  (CA) 

8529.90.46  Other 3.7X       Free  (B,E.IL.J.W)   35X 

1.4X  (CA) 

8529.90.49  Other 3.7X       Free  (B,E,IL,J,MX)   35X 

1.4X  (CA) 
8529.90.53         Flat  panel  screen  assaifclies  for  the 

apparatus  of  siitfieadings  8528.10.64  and 

8528.10.68 3.7X       Free  (B,E,IL,J,MX)   35X 

1.4X  (CA) 
Other,  parts  of  printed  circuit 
assenfclies,  including  face  plates  and 
lock  latches: 

Of  television  apparatus: 

8529.90.63  For  television  cameras 4.2X       Free  (A,0,E,IL,J,   35X 

MX) 

8529.90.69  Other 3.7X       Free  (B,E,IL.J,MX)   35X 

1.4X  (CA) 
8529.90.73  Of  radar,  radio  navigational  aid  or 

radio  remote  control  apparatus 4.9X       Free  (A,CA.E,IL,J,   35X 

MX) 

8529.90.76  Other 5.9X       Free  (A,B,CA,E,IL,   35X 

J.MX) 
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75.  (con.): 

[Parts  suitable  for  use  solely  or...:]  [(can.)l 
[Other:]  [(con.)] 
^  other  parts  of  articles  of  headings  8525 

and  8527,  except  parts  of  cellular 
telephones: 

Of  televisions  apparatus: 

8529.90.79  For  television  caiaeras 4.2X       Free  (A,CA,E,IL,J, 

MX) 

8529.90.83  Other 3.7X       Free  (B.E,IL,J,MX) 

1.4X  (CA) 

8529.90.85  Other S.9X       Free  (A.B.CA.E.IL, 

J.MX) 
Other: 

Of  television  receivers: 

SiiMsscnblies,  for  color 
television  receivers,  containing 
two  or  nore  printed  circuit 
boards  or  ceranic  SLtet rates 
with  components  assembled 
thereon,  except  tiners  or 
convergence  assenblies: 

8529.90.86  Entered  with  ccoponents 

enunerated  in  additional 
U.S.  note  4  to  this 

chapter 5X        Free  (B,E,IL,J,NX) 

2X  (CA) 
^  ' 

8529.90.89  Other Z.7X  Free  (B,E,IL,J,NX) 

1.4X  (CA) 

8529.90.93  Other 3.7X       Free  (B,E,IL,J,P«) 

1.4X  (CA) 
Of  radar,  radio  navigational  aid  or 
radio  remote  control  apparatus: 
8529.90.95  Assenblies  and  sJaassenblies, 

consisting  of  2  or  more  parts 
or  pieces  fastened  or  joined 

together 4.9X       Free  (A,C,CA,E,IL, 

J,MX) 

8529.90.97  Other 4.9X       Free  (A,CA,E,IL.J, 

W) 

8529.90.99  Other 5.9X       Free  (A,B,CA,E,IL, 

J.MX) 

76.  Subheadings  8531.80.00  and  8531.90.00  are  superseded  by: 

[Electric  soivid  or  visual  signaling...:] 
••8531.80  Other  apparatus:     '' 

8531.80.40  Paging  alert  devices 2.7X  Free  (A,B,C,CA,E, 

IL,J,MX) 

8531.80.80  Other 2.7X       Free  (A,B,C,CA,E, 

IL,J,MX) 
8531.90        Parts: 
8531.90.40         Printed  circuit  assemblies 2.7X       Free  (A,B,CA,E,IL, 

J.MX) 

8531.90.80         Other 2.7X       Free  (A,B,CA,E,IL, 

J.MX) 


35X 
35X 
35X 


35X 
35X 
3SX 


35X 
35X 
35X" 


35X 
35X 

35X 
35X" 
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77(a).      S\ibheadings  8533.40.00  and  8533.90.00  are  superseded  by: 


"8533.40 

8533.40.40 
8533.40.80 

8533.90 
8533.90.40 


8533.90.80 


[Electrical  resistors  (including...:}  » 

Other  variable  resistors,  including  rheostats 
and  potentiometers: 

Metal  oxide  varistors Free 

Other 6X 


Parts: 

For  the  goods  of  si±heading  8533.40,  of 
ceramic  or  metallic  materials, 
electrically  or  mechanically  reactive 
to  changes  in  tenperature 


6X 


Other 6X 


3SX 

Free  (B,CA,E,IL,J,      35X 
MX) 


Free  (B,CA,E,IL,J,      35X 
MX) 

Free  (B.CA.E,IL,J,      35X" 
MX) 


(b) .      Conforming  change:      The  article  description  for  subheading  9902.85.33 
is  modified  by  deleting   "8533.40.00"   and  inserting  "8533.40.40"    in  lieu 
thereof. 

78(a).      Subheading  8535.90.00  is  superseded  by: 

[Electrical  apparatus  for  switching  or...:] 
"8535.90  Other: 

8535.90.40  Motor  starters  and  motor  overload 

<  protectors 5.3X 


8535.90.80 


Other 5.3X 


Free  (A,E,IL.J.MX)      35X 
2. IX  (CA) 

Free  (A,E,IL,J,MX)      35X" 
2. IX  (CA) 


(b) .      Conforming  change:     The  article  descriptions  for  subheadings 
9905.85.66   and  9905.85.71  are  modified  by  deleting  "8535.90.00"   and  inserting 
"8535.90"   in  lieu  thereof. 

79(a).      Subheadings  8536.30.00  and  8536.50.00  are  superseded  and  the  following 
inserted  in  nxomerical  sequence: 


[Electrical  apparatus  for  switching  or...:] 
■'8536.30  other  apparatus  for  protecting  electrical 

circuits: 
8536.30.40  Motor  overload  protectors S.3X 


8536.30.80  Other 5.3X 


8536.50  Other  switches: 

8536i.50.40  Motor  starters 5.3X 


8536L50.80  Other 5.3X 


Free  (A,B,E,IL,J,        35X 

MX) 
2.1X  (CA) 

Free  (A,B,E,IL,J,        35X 

MX) 
2.1X  (CA) 

Free  (A,B,E.IL,J)       3SX 

2. IX  (CA) 

[See  Annex  III(B) 

to  this 

Proclamation]   (MX) 

Free  (A,B.E,IL,J)        35X" 

2. IX  (CA) 

[See  Annex  111(8) 

to  this 

Proclamation]   (MX) 
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79. 

(b) .   Conforming  changes : 

(i)  The  article  description  for  subheading  9905.85.71  Is  modified  by 
deleting  "8536.30.00"  and  inserting  "8536.30"  and  by  deleting  "8536.50.00"  and 
inserting  "8536.50"  in  each  Instance  of  their  appearance  in  the  article 
description. 

(11)  The  article  descriptions  for  subheadings  9905.85.74  and  9905.85.76 
are  modified  by  deleting  "8536.30.00"  and  inserting  "8536.30"  in  lieu  thereof. 

(ill)  The  article  description  for  subheading  9905.85.78  is  modified  by 
deleting  "8536.50.00"  and  inserting  "8536.50"  in  lieu  thereof. 

80.   Subheading  8537.10.00  is  superseded  by: 

(Boards,  panels  (including  nuwrical...:] 
"8537.10        For  a  voltaga  not  exceeding  1,000  V: 
8537.10.30         Assait>led  with  outer  housing  or  sifiports, 
for  the  goods  of  hcadir^s  8421.  8422, 

8450  or  8516 5.3X       Free  (A.B,CA,E,IL,   35X 

J.NX) 

8537.10.60         Motor  control  centers 5.3X       Free  (A,B,CA,E,IL.   35X 

J.MX) 

8S37.10.90         Other 5.3X       Free  (A.B.CA.E.IL.   35X" 

J,MX) 

81(a).      Subheading  8538.90.00  is  superseded  by: 

[Parts  suitable  for  use  solely  or...:] 
"8538.90  Other: 

8538.90.20  Printed  circuit  sssert>lies 5.3X  Free  (A,B,E,IL,J.        35X 

NX) 
2. IX  (CA> 

8538.90.40         Other,  for  the  articles  of  s«iiieading 
8535.90.40,  8536.30.40  or  8536.50.40, 
of  ceraaic  or  netallic  naterials, 
electrically  or  nechanically  reactive 

to  changes  in  toqperature 5.3X       Free  (A,B,E,IL,J,   35X 

MX) 
2.  IX  (CA) 
Other: 

8538.90.60  Molded  parts 5.3X       Free  (A,B,E,IL,J,   35X 

MX) 
2.1X  (CA) 

8538.90.80  Other 5.3X       Free  (A,B,E,IL,J,    35X" 

MX) 
2.1X  (CA) 

(b) .      Conforming  change:     The  article  description  for  subheading  9905.85.71 
is  modified  by  deleting  "8538.90.00"  and  inserting  "8538.90"   in  lieu  thereof. 
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82(a).      Subheadings   8540.11.00.    8540.12.40,    8540.12.80,    8540.91.40  and 
8540.99.00  are  superseded  and  the   followlifg  inserted  in  numerical   sequence: 

rrhenaionic,  cold  cathode  or...:] 

[Cathode-ray  television  picture...:] 
"8540.11  Color: 

8540.11.10  Non-hi^  definition,  non-projection, 

having  a  video  display  diagonal 

exceeding  35.56  oa 15X  Free  (B,E,IL,J,m)      60X 

6X  (CA) 

8540.11.20  Non-high  definition,  non-projection, 

having  a  video  display  diagonal  r»t 

exceeding  35.56  cm 15X       Free  (B,E,IL,J,MX)   60X 

6X  (CA) 

8540.11.30  High  definition,  having  a  video 

display  diagonal  exceeding  35.56  an 1SX        Free  (B,E,IL,J,MX)   60X 

6X  (CA) 

8540.11.40  High  definition,  having  a  video 

display  diagonal  not  exceeding 

35.56  OB 15X        Free  (B.E,IL,J,MX)   60X  « 

6X  (CA) 

8540.11.50  Other 15X       Free  (B,E,IL,J,MX)   60X 

6X(CA) 

[Black  and  t4iite  or  other  nonochrome:] 
Television  picture  tiiies  having  a 
straight  line  dimension  across  the 
faceplate  greater  than  29  en  but 
having  no  straight  line  dimension 
•  across  the  faceplate  that  exceeds 

•       42  or: 

8540.12.10  Non-high  definition 7.2X       Free  (A.B.E.IL.J,    60X 

MX) 
2.8X  (CA) 

8540.12.20  .  High  definition 7.2X       Free  (A,B,E,II.,J,    60X 

MX) 
2.8X  (CA) 
Other: 

8540.12.50  Non-high  definition 6.5X       Free  (B,E,IL,J,MX)   60X 

2.6X  (CA) 

8540.12.70  High  definition 6.5X  Free  (B,E,IL,J,MX)      60X 

2.6X  (CA) 
[Parts:] 

[Of  cathode- ray  tii)es:] 

8540.91.15  Front  panel  assenfclies 6X        Free  (B,E,IL,J,MX}   35X 

2.4X  (CA) 

8540.91.50  Other 6X  Free  (B,E,IL,J,MX)      35X 

2.4X  (CA) 
8540.99  Other: 

8540.99.40  Electron  gms;  radio  frequency  (RF) 

interaction  structures  for  microwave 
tiiies  of  s(±headings  8540.41  through 

8540.49,  inclusive 4.2X  Free  (E,IL,J,MX)  35X 

1.6X  (CA) 

8540.99.80  Other 4.2X      Free  (E,IL,J,MX)    35X" 

1.6X  (CA) 

(b) .   Conforming  change:  The  article  description  for  subheading  9902.85.40 
is  modified  by  deleting  "8540.11.00"  and  inserting  "8540.11"  in  lieu  thereof. 
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83.  Subheadings  8541.40.80,    8541.40.95  and  8541.60.00  are  modified  by 
deleting  from  the  Rates  of  Duty  1  Special  subcolurn  the   "Free"   rate  of  duty 
and  the  symbols  and  parentheses  following  such  rate  and  by  deleting  from  the 
Rates  of  Duty  1  General  subcolumn  the   "4.2%"   and  inserting  "Free"    in  lieu 
thereof. 

84.  Subheading  8541.50.00  is  modified  by  deleting  from  the  Rates  of  Duty  1 
Special  subcolumn  the  "Free"   rate  of  duty  and  the  symbols  and  parentheses 
following  such  rate  and  by  deleting  from  the  Rates  of  Duty  1  General  subcolumn 
the   "1%"  and  inserting  "Free"   in  lieu  thereof. 

85.  Subheading  8542.11.00  is  superseded  by:  . 

(Eltctronlc  integrated  circuits  and...:] 
(Monolithic  intagratcd  circuits:] 
"8542.11  Digital: 

8542.11.40  For  hi^  definition  television, 

having  greater  than  100,000  gates Free  35X 

8542.11.80  Other Free  35X" 

86(a).      Subheading  8542.80.00  is  modified  by  deleting  from  the  Rates  of  Duty  1 
Special  subcolumn  the  "Free"  rate  of  duty  and  the  symbols  and  parentheses 
-^  *  following  such  rate  and  by  deleting  from  the  Rates  of  Duty  1  General  subcolumn 

the   "3.9%"  and  inserting  "Free"   in  lieu  thereof. 

(b) .      Conforming  change:     General  note  4(d)    is  modified  by  deleting 
"8542.80.00  Malaysia"   from  such  note. 

87(a).      Subheadings  8543.80.90,    8543.90.40  and  8543.90.80  are  superseded  and 
the  following  inserted  in  numerical  sequence: 

(Elactrical  nachines  and  apparatus,  having...:] 
(Other  aachines  and  apparatus:] 
"Other: 

8S43.80.aS  Microwave  anplifiers 3.9X  '  Free  (A,B,CA,E,IL,      35X 

J,MX) 

8543.80.95  Other 3.9X  Free  (A,B.CA,E.IL,      35X 

J,MX) 
[Parts:] 

Assaufclies  and  svtesseufclies  for  fli^t 
data  recorders,  consisting  of  two  or  More 
parts  or  pieces  fastened  or  joined 
together:         ^ 

8543.90.15  Printed  circuit  assenblies 3.9X       Free  (A,B,C,CA,E,   35X 

IL,J,MX) 

8543.90.35  Other 3.9X       Free  (A.8,C.CA,E.   35X 

IL,J,MX) 
Other: 

8543.90.55  Printed  circuit  assasblies 3.9X       Free  (A,B,CA,E,IL,   35X 

J.MX) 

8543.90.75  Other 3.9X  Free  (A,B,CA,E,IL,      35X" 

J,NX) 

(b) .      Conforming  change:      Subdivision  (u)   of  U.S.   note  2  of  subchapter  XVII 
to  chapter  98   is  modified  by  deleting  "8543.80.90,"   and  inserting  "8543.80.85, 
8543.80.95."   in  lieu  thereof. 
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88.  Subheadings  8607.19.10  and  8607.19.20  are  superseded  and  the  following 
Inserted  In  numerical  sequence:  * 

[Parts  of  railway  or  traMay...:] 

[Truck  assenblies,  axles  and...:] 
[Other,   including  parts:] 

"Axles  and  parts  thereof: 

^^7.^9.(0  Axles 0.5X       Free  (CA,E.IL,J)    3X 

[See  Annex  1 1  KB) 
to  this 
ProclHHtion]  (NX) 

"^^^•^'•^  P-rts  of  axles 0.5X       Free  (CA,E,IL.J)    3X 

[See  Annex  111(8) 
to  this 

.^  .    ^  Proclawtion]  (NX) 

Uheels  and  parts  thereof,  and  any 
of  such  tiieels  or  parts  iiqported 
with  axles  fitted  in  them: 
8607.19.12  Uheels,  whether  or  not  fitted 

with  axles Free  2.2c/kg 

8607.19.15  Parts  of  liieels Free  2.2e7kg- 

89.  Subheadings  8702.10.00  and  8702.90.00  are  superseded  by: 

[Motor  vehicles  for  the  transport  of  ten...:] 
"8702.10  with  conpression- ignition  internal  coitxjstian 

piston  engine  (diesel  or  seni-diesel): 
8702.10.30  Designed  for  the  transport  of  16  or  aore 

persons,  including  the  driver 3.1X  Free  (A,B,CA,E,1L,      25X 

J.NX) 

8702.10.60     *    Other 3.1X       Free  (A,B,CA,E,IL.   25X 

8702.90       Other:  ''''"' 

8702.90.30         Designed  for  the  transport  of  16  or  more 

persons,  including  the  driver 3.1X       Free  (A.B.CA.E.IL,   25X 

J,W) 

8702.90.60  Other 3.«  Free  (A,B,CA.E,IL.      25X" 

J.NX) 

90.  Subheading  8706.00.10  is  superseded  by: 

[Chassis  fitted  with  engines,  for...:] 

"For  the  vehicles  of  stfcheadir^  8701.20  or 
heading  8702  or  8704: 
8706.00.03  For  the  vehicles  of  siMeadir«  8704.21 

0^8704.31 4X  Free  (B,CA,E,IL,J)      25X 

[See  Annex  III(B) 
to  this 
Proclamation]  (NX) 

8706.00.05  Other «  Free  (B.CA,E,IL,J)      25X" 

[See  Amex  III(B) 
to  this 
ProclsMBtion]  (NX) 
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91.      Subheadings  8708.10.00,    8708.29.00,    8708.70.10,    8708.70.30     8708  70  80 
8708.80.10,    8708.80.50,    8708.93.10,    8708.93.50.    8708.99.10,    8708.99.20, 
8708.99.30  and  8708.99.50  are  superseded  and  the  following  inserted  in' 
numerical  sequence : 

[Parts  and  accessories  of  the  motor. . . :1 
"8708.10  Buglers  and  parts  thereof: 

8708.10.30  Buipers 3.U  Free  (A.B.E.IL.J.        25X 

MX) 
1.2X  (CA) 

8708.10.60  Parts  of  buyers 3.W  Free  (A.B.E.IL.J.        25X 

MX) 

[Other  parts  and  accessories  of  bodies 
(including  cabe):] 
8708.29  other: 

8T08.29.10  Inflators  and  ■Ddules  for  airbags 3.1X       Free  (A.B.E.IL.J.   25X 

MX) 
1.2X  (CA) 

"^•2'-"  Door  assoifclies 3.IX  Free  (A.B.E.IL.J.        25X 

MX) 
1.2X  (CA) 

8708.29.20  Body  stanpings 3.U  Free  (A.B.E.IL.J,        25X 

MX) 
1.2X  (CA) 

8708.29.50  other 3.IX       Free  (A.B.E.IL.J,    25X 

MX) 

[Road  wheels  and  parts  and  accessories:] 
[For  tractors  (except  road  tractors):] 
For  tractors  suitable  for 
agricultural  use: 

f^-S-«  Road**eel8 Free  Free 

8708.70.15  Parts  and  accessories Free  Free 

For  other  tractors: 

8708.70.25  Road  lAeels 2.2X  Free  (A.E.IL.J.MX)      27.5X 

0.8X  (CA) 

8708.70.35  Parts  and  accessories 2.2X       Free  (A.E.IL.J.MX)   27.5X 

^       ^.  .  0-8X  (CA) 

For  other  vehicles: 

8708.70.45  Road  lAeels 3.IX  Free  (A.B.E.IL.J.        25X 

MX) 

1.2X  (CA) 

8708.70.60  Parts  and  accessories 3.U       Free  (A.B.E.IL.J.   25X 

MX) 

[Suspension  shock  absorbecs:)  ^ 

For  tractors  suitable  for  agricultural 
use: 

S^'S'l!  McPherson  struts Free  Free 

8708.80.25  other Free  l^ 

For  other  vehicles:  ""*  •""• 

8708.80.30  McPherson  struts 3.IX       Free  (A.B.E.IL.J.    25X 

MX) 
IX  (CA) 

8708.80.45  other 3.„       Free  (A.B.E.IL.J.   25X 

MX) 
IX  (CA) 
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91.      (con.): 

[Parts  and  accessories  of  the  motor...:]   [(con.)] 
[Other  parts  and  accessories:] 

[Clutches  and  parts  thereof:] 
For  tractors  suitable  for 
agricultural  use: 
f2|-S-iS  Clutches Free  Free 

8708.93.30  Parts Free  FrM 

For  other  vehicles: 

8708.93.60  Clutches 3.IX       Free  (A.B.E.IL.J.   25X 

MX) 
1.2X  (CA) 

8708.93.75  Parts 3.IX       Free  (A.B.E.IL.J.    25X 

MX) 

[Other:]  ^'^  ^"> 

Parts  of  tractors  suitable  for 
agricultural  use: 
8708.99.03  Vibration  control  goods 

containing  rubber Free  Free 

8708.99.06  DoUile  flanged  wheel  hii)  mits 

incorporating  ball  bearings Free  Free 

8708.99.09  Airbags Free  Free 

8708.99.12  Half-shafts  and  drive  shafts Free  Free 

f^'»'ll  °**'*'"  P"""**  *°'"  P***''  trains Free  Free 

8708.99.18  Parts  for  suspension  systems Free  Free 

2^"S*2J  '**'"*^  *°'"  steering  systems Free  Free 

8708.99.24  other Free  Free 

Parts  of  other  tractors  (except 
road  tractors): 
8708.99.27  *  Vibration  control  goods 

containing  nl*er 2.2X       Free  (A.E.IL.J.MX)   27.5X 

0.8X  (CA) 

8708.99.31  Dmi>le  f  larked  wheel  hi>  mits 

incorporating  ball  bearings 2.2X  Free  (A.E.IL.J.MX)      27.5X 

0.8X  (CA) 

8708.99.34  Airbags 2.2X       Free  (A.E.IL.J.MX)   27.5X 

0.8X  (CA) 

8708.99.37  Half-shafts  and  drive  shafts 2.2X       Free  (A.E.IL.J.W)   27.5X 

0.8X  (CA) 

8708.99.40  Other  parts  for  poMer  trains 2.2X       Free  (A.E.IL.J.MX)   27.5X 

0.8X  (CA) 

8708.99.43  Parts  for  suspension  systeBB 2.2X       Free  (A."*E.IL.J.MX)   27.5X 

0.8X  (CA) 

8708.99.46  Parts  for  steering  systew 2.2X  Free  (A.E.IL.J.MX)      27.5X 

0.8X  (CA) 

8708.99.49  other 2.2X       Free  (A.E.IL.J.MX)   27.5X 

0.8X  (CA) 
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91.      (con.): 

(Parts  and  accessories  of  the  motor...:]   [(con.)] 
COther  parts  and  accessories:]   [(con.)] 
[Other:]   [(con.)] 
Other: 

87D6.99.S2  Of  cast-iron Free 

other: 
8708.99.55  Vibration  control  goods 

containing  rxiiier 3. IX 

8708.99.58  Double  flar«ed  wheel  hiii 

units  incorporating  ball 
bearings 3. IX 

8708.99.61  Airbags 3.1X 

8708.99.64  Half-shafts  and  drive 

shafts 3. IX 

8708.99.67  Other  parts  for  power 

trains 3.  IX 

8708.99.70  Parts  for  suspension 

systems 3. IX 

8708.99.73  Parts  for  steering  systems...  3. IX 

8708.99.80  Other 3.1X 


Free 


Free  (A.E,IL,J,MX)   25X 
1.2X  (CA) 


Free  (A,E,IL,J.NX)   25X 
1.2X  (CA) 

Free  (A.E.IL.J.PW)   25X 
1.2X  (CA) 


Free  (A,E,IL.J,MX)   25X 
1.2X  (CA) 


Free  (A,E,IL,J,MX)   2SX 
1.2X  (CA) 


Free  (A.E.IL.J.NX)   2SX 
1.2X  (CA) 

Free  (A,E,IL,J,MX)   2SX 
1.2X  (CA) 

Free  (A.E.IL.J.MX)   25X" 
1.2X  (CA) 


92.   The  additional  U.S.  notes  to  chapter  90  are  modified  by  inserting  the 
following  additional  U.S.  notes  in  numerical  sequence: 

"4.   For  the  purposes  of  this  chapter,  the  term  "printed  circuit  assarfcly"  means  goods  consisting  of  one  or  more 
printed  circuits  of  heading  8534  with  one  or  more  active  elements  assenbled  thereon,  with  or  without  passive 
elements.  For  the  purposes  of  this  note,  "active  elements"  jneans  diodes,  transistors  and  similar 
semiconductor  devices,  liiether  or  not  photosensitive,  of  heading  8541,  and  integrated  circuits  and 
microassemblies  of  heading  8542. 

5.  Stiiieading  9009.90.40  covers  the  following  parts  of  photocopying  apparatus  of  sdiieading  9009.12: 

(a)  Imaging  assent>lies,  incorporating  more  than  one  of  the  following:  photoreceptor  belt  or  cylinder, 
toner  receptacle  unit,  toner  distribution  unit,  developer  receptacle  unit,  developer  distribution 
irtit,  charge/discharge  init,  cleaning  init; 

(b)  Optics  assenfclies,  incorporating  more  than  one  of  the  following:  lens,  mirror,  illuaination  source, 
docunent  exposure  glass;     '' 

(c)  User  control  assenfclies,  incorporating  more  than  one  of  the  following:  printed  circuit  assenfcly, 
power  sLf^ly,  user  input  keyboard,  wiring  harness,  display  init  (cathode  ray  type  or  flat  panel); 

(d)  Image  fixing  assenfclies,  incorporating  more  than  one  of  the  following:  fuser,  pressure  rollers, 
heating  elements,  release  oil  dispenser,  cleaning  init,  electrical  controls; 

(e)  Paper  handling  assenblies,  incorporating  more  than  one  of  the  following:  paper  transport  belt, 
roller,  print  bar,  carriage,  gripper  roller,  paper  storage  ii>it,  exit  tray;  or 

(f)  Ccnbinations  of  the  above  specified  assent>lies." 


Federal  Regirter  /  Vol.  58,  No.  242  /  Monday,  December  20,  1993  /  Presidential  Documents      67083 


Annex  II    (con.) 
-Bi- 


section (A) .      (con. ) 


93.      Subheading  9005.90.00  is  superseded  by: 

♦ 
[Binoculars,  monoculars,  other  optical...:] 
"9005.90  Parts  and  accessories  (including  mocrtings): 

9005.90.40  Incorporating  goods  of  heading  9001 

or  9002 The  rate  Free  (A,E,IL,J,MX)     The  rate 

applicable  The  rate  applicable 

to  the  applicable  to  to  the 

article  of  the  article  of  article  of 

which  it  liiich  it  is  a  which  it 

y  is  a  part  part  or  is  a  part 

or  accessory  (CA)  or 

accessory  accessory 


9005.90.80 


Other The  rate  Free  (A,E,IL,J,MX)     The  rate 

applicable    The  rate  applicable 


to  the 

applicable  to 

to  the 

article  of 

the  article  of 

article  of 

which  it 

which  it  is  a 

which  it 

a  part 

part  or 

is  a  part 

or 

accessory  (CA) 

or 

accessory 

accessor/' 

94,      Subheading  9007.19.00   is   superseded  by: 

[Cinematographic  cameras  and  projectors...:] 
[Cameras:] 
"9007.19                           Other: 
9007.19.40  Gyrostabilized 4.5X 


9007.19.80 


95(a) 


"9009.90 
9009.90.40 


9009.90.80 


Other 4.5X 

Subheading  9009.90.00   is   superseded  by: 

[Photocopying  apparatus  incorporating...:] 
Parts  and  accessories: 

Parts  of  photocopying  apparatus  of 

siiiieading  9009.12  specified  in 

additional  U.S.  note  5  to  this  chapter 3.9X 

Other 3.9X 


Free  (A,E,IL,J,MX) 
1.5X  (CA) 

Free  (A,E,IL,J,MX) 
1.5X  (CA) 


20X 
20X" 


Free  (A,CA,E,IL,J, 
P4X) 

Free  {A,CA,E,IL,J, 
MX) 


35X 
35X" 


(b) .      Conforming  change:      The  article   description  for  subheading  9902.90.90 
is  modified  by  deleting  "9009.90.00"   and  inserting   "9009.90"    in  lieu  thereof. 
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96.  Subheadings  9018.11.00,    9018.19.80  and  9018.90.70  are  superseded  and  the 
following   inserted  in  numerical   sequence: 

[Instrunents  and  appliances  used  in  medical...:] 
[Electro-diagnostic  apparatus...:] 
"9018.11  Electrocardiographs,  and  parts  and 

accessories  thereof: 

9018.11.30  Electrocardiographs 4.2X  Free  (A.E.IL.J.MX)      35X 

1.6X  (CA) 

9018.11.60  Printed  circuit  assentilies 4.2X       Free  (A,E,IL,J,MX)   35X 

1.6X  (CA) 

9018.11.90  Other 4.2X       Free  (A,E,IL,J,MX)   35X 

1.6X  (CA) 
[Other:] 

Other: 

9018. 19. S5  Patient  monitoring  systems 4.ZX       Free  (A,CA,E,IL,J,   35X 

MX) 

9018.19.75  Printed  circuit  assentilies  for 

parameter  acquisition  modules 4.2X       Free  (A,CA,E,IL,J,   35X 

MX) 

9018.19.95  Other 4,2X  Free  (A,CA,E,IL,J,      35X 

MX) 
[Other  instrunents  and  appliances...:] 
[Other:] 

[Electro-medical  instrunents...:] 
^  •  Other: 

9018.90.64  Defibrillators 4.2X  Free  (A,CA,E,IL,J,      35X 

MX) 

9018.90.68  Printed  circuit  assent>lies 

for  the  defibrillators  of 

subheading  9018.90.64 4.2X       Free  (A,CA,E,IL,J,   35X 

MX) 

9018.90.75  Other 4.2X       Free  (A,CA,E,IL,J,   35X" 

MX) 

97.  Subheadings  9022.90.20,    9022.90.40,    9022.90.60,    9022.90.70,    9022.90.90 
and  the  superior  texts   immediately  preceding  subheadings  9022.90.40  and 
9022.90.60  are  superseded  and  the   following' inserted  in  numerical  sequence: 

[Apparatus  based  on  the  use  of  X-rays  or...:}  > 

[Other,   including  parts  and  accessories:] 

'•9022.90.05  Radiation  generator  uiits 2. IX  Free  (A, E, I L, J, MX)      35X 

0.8X  (CA) 

9022.90.15         Radiation  beam  delivery  units 4X        Free  (A,E,IL,J,MX)   35X 

•-^  1.6X  (CA) 

Other: 

9022.90.25  Other  apparatus 2. IX       Free  (A.E.IL.J.MX)   35X 

0.8X  (CA) 
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97.  (con.):  ~      ^ 

[Apparatus  based  on  the  use  of  X-rays  or...:]   [(con.)] 
[Other,   including  parts  and  accessories:]   [(con.)] 
Other  (con.): 

Parts  and  accessories: 

9022.90.40  Of  X-ray  tU)es 2.5X       Free  (A.E.IL.J.MX)   35X 

IX  (CA) 
other: 
9022.90.60  Of  apparatus  based  on  the 

use  of  X-rays 2. IX       Free  (A.E.IL.J.MX)   35X 

0.8X  (CA) 

9022.90.70  Of  smoke  detectors, 

ionization  type 2.7X       Free  (A.B.E.IL.J.    35X 

MX) 
IX  (CA) 

9022.90.95  Other 4X        Free  (A.E.IL.J.MX)   35X" 

1.6X  (CA) 

98.  Subheadings   9027.80.40,    9027.80.80  and  9027.90.44  are   superseded  and  the 
following   inserted  in  numerical   sequence: 

(Instrunents  and  apparatus  for  physical  or...:] 
[Other  instrunents  and  apparatus:] 

"9027.80.25  Nuclear  magnetic  resonance  instrunents 4.9X  Free  (A.E.IL.J.MX)      40X 

1.9X  (CA) 
other: 

9027.80.45  Electrical 4.9X       Free  (A.E.IL.J.MX)   40X 

1.9X  (CA) 

9027.80.80  •  other 6.2X  Free  (A.E.IL.J.MX)      40X     - 

2.4X  (CA) 
[Microtomes;  parts  and  accessories:] 
[Parts  and  accessories:] 

[Of  electrical  instrunents  and 
apparatus:] 
Other: 
9027.90.45  Printed  circuit  assemblies 

for  the  goods  of  siisheading 

9027.80 4.9X  Free  (A.CA.E.IL.J.       40X 

MX) 

9027.90.55  Other 4.9X  Free  (A.CA.E.IL.J.      40X'' 

MX) 

99(a).      Subheadings   9030.90.40  and  9030.90.80  are   superseded  by: 

[Oscilloscopes,  spectrun  analyzers  and...:] 
Parts  and  accessories:] 

"For  articles  of  subheading  9030.10: 

9030.90.25  Printed  circuit  assartjlies 4.7X  Free  (A.C.E.IL.J,        40X 

MX) 
1.8X  (CA) 

9030.90.45  Other 4.7X  Free  (A.C.E.IL.J,        40X 

MX) 
1.8X  (CA) 
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99(a).      (con.): 

[Oscilloscopes,  spectrun  analyzers  arid...:]  [(con.)] 
[Parts  and  accessories:]  [(con.)] 
other: 
9030.90.65  Printed  circuit  asscatolies 4.9X 


9030.90.85 


other 4.9X 


Free  (A.B.C.E.IL,    40X 

J.MX) 
1.9X  (CA) 

Free  (A.B.C.E.IL,    40X" 

J,MX) 
1.9X  (CA) 


(b) .      Conforming  change:      The  article  descriptions  for  subheadings 
9905.90.05  and  9905.90.10  are  modified  by  deleting  "9030.90.80"   and  inserting 
"9030.90.65  or  9030.90.85"   in  lieu  thereof. 

100.      Subheadings  9031.40.00  and  9031.90.40  are  superseded  and  the  following 
inserted  in  numerical  sequence: 


"9031.40 
9031.40.40 


9031.40.80 


9031.90.45 


9031.90.55 


[Measuring  or  checkino  instrunents...:] 

Other  optical  instrunents  and  appliances: 
Coordinate-Measuring  machines 


10X 


other 10X 

[Parts  and  accessories:] 

Of  other  optical  instrunents  and 
appliances,  other  than  test  benches: 
Bases  and  frames  for  the 
coordinate-measuring  machines  of 
sv±heading  9031.40.40 10X 


Other 10X 


Free  (A.CA.E.IL.J,       50X 
MX) 

Free  (A,CA,E,IL,J.       50% 
MX) 


Free  (A,CA,E,IL,J,      SOX 
MX) 

Free  (A.CA.E.IL.J,      SOX" 
MX) 


101.  U.S.   note  1  to  subchapter  II  of  chapter  98   is  modified  by  deleting  "This 
subchapter"   and  inserting   "Except   for  goods   subject   to  NAFTA  drawback,    this 
subchapter"   in  lieu  thereof. 

102.  Subdivision  (b)   of  U.S.   note  3  to  subchapter  II  of  chapter  98   is 
modified  by  inserting  after  "The  duty"   the  phrase   ",    if  any,". 

103.  U.S.   note  4  to  subchapter  II  of  chapter  98   is  modified  by  deleting 
"heading  9802.00.80"   and  inserting  "headings  9802.00.80  and  9802.00.90"   in 
lieu  thereof  and  subdivision  (b)   of  such  note  4  is  modified  by  inserting  after 
"The  duty"   the  phrase   ",    if  any,". 

104.  Heading  9802.00.80  is  modified  by  inserting  after  the  word  "Articles" 
the  phrase   ",   except  goods  of  heading  9802.00.90,". 
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105.      A  new  heading  9802.00.90   is   inserted  Iji  subchapter  II   to  chapter  98,    in 
nximerical  sequence,   as  follows: 

"9802.00.90    Textile  and  apparel  goods,  assaifcled  in  Mexico  in 
whole  of  fabrics  wholly  formed  and  cut  in  the 
United  States,  which  (a)  »*ere  exported  in  condition 
ready  for  asscnfely  without  further  fabrication, 
(b)  have  not  lost  their  physical  identity  in  such 
articles  by  change  in  form,  shape  or  otherwise, 
and  (c)  have  not  been  advanced  in  value  or  inproved 
in  condition  abroad  except  by  being  assennbled  and 
except  by  operations  incidental  to  the  assenfcly 
process;  provided  that  goods  classifiable  in 
chapters  61,  62  or  63  may  have  been  sifcject  to 
bleaching,  garment  dyeing,  stone-washir^, 
acid-washing  or  perma- pressing  after  assenfcly  as 
provided  herein 


Free  (see 
U.S.  note  4 
of  this 
subchapter)" 

106.  U.S.   note  2(b)   to  subchapter  II  of  chapter  98   is  modified  by  deleting  " 
"general  note  3(c) (v) (A)"   and  inserting  "general  note  7(a)"   in  lieu  thereof. 

107.  U.S.    note  4  to  subchapter   IV  of  chapter   98   is  modified  by  deleting 
"general  note   3(c) (v) (A)   or  a  country  designated  as  a  beneficiary  country 
under  the  Andean  Trade   Preference  Act."   and   inserting   "general  notes   7(a)    or 
11(a)."    in  lieu  thereof. 

108.  U.S.    note'Kc)    to   subchapter  XIII   of  chapter   98    is   deleted  and  a  new 
U.S.    note   1(c)    to  subchapter  XIII   of  chapter  98   is  added  in  lieu  thereof  as 
follows: 

"(c)    For  purposes  o^  this  silxrhapter,  an  article  inported  into  the  United  States  under  heading  9813.00.05  that  is 
withdrawn  for  exportation  to  the  territory  of  Canada  or  of  Mexico  shall  be  assessed  a  duty  in  an  anomt  that 
does  not  exceed  the  lesser  of  1)  the  total  anocrt  of  customs  duties  owed  uxter  the  tariff  schedule    or  2)  the 
total  amouit  of  customs  Ajties  paid  or  payable  to  Canada  or  to  Mexico  on  the  exported  article,  uiless  such 
article  is  covered  by  section  2Q3(a)(1)  through  203(a)(8),   inclusive,  of  the  NAFTA  Inplementation  Act.     The 
amouit  of  Ajties  or  refuids  calculated  on  such  articles  pursuant  to  this  note  shall  be  adjusted  to  take  into 
accoirt  any  sU»e<Mnt  claim  for  preferential  tariff  treatment  made  to  another  NAFTA  couitry.     This  note 
shall  apply  to  shipments  to  Canada  on  or  after  January  1,  1996,  and  to  Mexico  on  or  after  January  1,  2001." 

109.  The  U.S.    notes   to   subchapter  II   of  chapter  99   is  modified  by  deleting 
U.S.   notes  8  and  10  to  such  subchapter. 

110.  Subheadings   9902.20.07,    9902.29.50,    9902.38.12  and  9902.81.05  are 
deleted. 

111.  Subheading  9902.30.71  is  modified  by  deleting  from  the  Rates  of  Duty  1 
Special   subcolumn  for  such  subheading  the  parentheses  and  the   symbols   "E"   and 
"IL"    in  the  parentheses   following  the   "No  change"   and  the   "Free"   rate  of  duty 
and  the  parenthetical  symbol   "CA". 

112.  Subheadings   9902.62.10,    9902.84.83  and  9903.87.00  are  modified  by 
inserting  in  the  Rates  of  Duty  1  Special  subcolumn  for  such  subheadings   the 
symbol   "MX"   in  alphabetical  order  in  the  parentheses  following  the   "No  change" 
in  such  subcolumn. 
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113.  Subheadings  9903.28.01  and  9903.28.02  are  deleted. 

114.  U.S.    note   1   to  subchapter  IV  of  chapter  99   is  deleted  and  a  new  U.S. 
note  1  to  subchapter  IV  of  chapter  99   is  added  in  lieu  thereof  as  follows: 

"1.      This  s^ixhapter  covers  the  provisions  established  pursuant  to  section  22  of  the  Agricultural  Adjusttaent  Act, 
■s  a— nded  (17  U.S.C.  624),  iaposing  import  fees,  herein  referred  to  as  duties,  and  quantitative  liaiitaticns 
on  articles  ii^nrted  into  the  United  States.     The  duties  provided  for  in  this  siixhapter  are  cumjlative 
duties  which  apply  in  addition  to  the  duties,   if  any,  otherwise  ii^iosed  on  the  articles  involved.     Unless 
otherwise  stated,  the  duties  and  quantitative  limitations  provided  for  in  this  subchapter  apply  until 
suspended  or  terminated.     The  provisions  of  this  svixhapter  shall  not  apply  to  articles  imported  into  the 
United  States  that  are  qualifying  goods  of  Mexico." 

115.  Subheading  9904.10.57   is  modified  by  deleting   "1901.90.30"   and  inserting 
"1901.90.31  or  1901.90.39"    in  lieu  thereof. 

116.  Subheading  9904.30.10   is  modified  by  deleting  "Mexico"   from  the  article 
description  and  by  deleting  "4,029,378"   from  the  Quota  Quantity  column. 

117.  Subheading  9904.60.20   is  modified  by  deleting   "2,721"    from  the  Quota 
Quantity  column  for  such  subheading  and  inserting   "2,313"    in  lieu  thereof   in 
such  column. 

^-  118.      Subheading  9904.60.40   is  modified  by  deleting   "6,350"    from  the  Quota 

Quantity  column  for  such  subheading  and  inserting   "5,398"    in  lieu  thereof   in 
such  column. 

119.  Subheading  9904.60.60   is  modified  by  deleting   "76,203"    from  the  Quota 
Quantity  column  for  such  subheading  and   inserting   "64,773"    in  lieu  thereof   in 
such  column. 

120.  U.S.   note  1   to  subchapter  V  of  chapter  99   is  modified  by  deleting 
"United  States-Canada  Free-Trade  Agreement"   and  inserting  "North  American  Free 
Trade  Agreement"   in  lieu  thereof. 

121.  The  superior  text  to  subheadings  9905.00.00  through  9905.96.30, 
inclusive,    is  deleted  and  the   following  superior   text   to   such  subheadings 
"Goods  of  Canada,    under   the   terms   of  general  note   12   to   the   tariff  schedule" 
inserted  in  lieu  thereof. 
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122.      New  subheadings   9905.30.00  and  9905.30.07  are   inserted  in  subchapter  V 
to  chapter  99,    in  numerical  sequence,    as  Sollows: 


[Goods  of  Canada,...:] 

■*9905.30.00             Doxoni>icin  hydrochloride  (provided  for  in 
Miiheading  3003.20  or  3004.20).... 


9905.30.07 


Nicotine  resin  conplex  put  in  Measured  doses 
in  chewing  gin  form  (provided  for  in 
subheadir«  3004.40.00) 


Free  (CA) 


Free  (CA) 


123.   Chapter  99  is  modified  by  inserting  a  new  subchapter  at  the  end  thereof, 
as  follows: 

"SUBCHAPTER  VI 

TEMPORARY  MODI FIUT IONS  ESTABLISHED  PURSUANT  TO 
THE  NORTH  AMERICAN  FREE  TRADp  AGREEMENT 

U.S.  Notes 

1.   This  subchapter  contains  tenporary  modifications  of  the  provisions  of  the  tariff  schedule  established 

pursuant  to  the  North  American  Free  Trade  Agreement.  Goods  of  Mexico,  entered  ixider  the  terms  of  genefal 
note  12  to  the  tariff  schedule,  and  described  in  the  provisions  of  this  siiichapter,  for  which  a  rate  of  duty 
followed  by  the  syntxl  "(MX)"  is  herein  provided,  are  sii>ject  to  duty  at  the  rate  set  forth  in  this 
stijchapter  in  lieu  of  the  rate  provided  therefor  in  chapters  1  through  97.  Notwithstanding  quota  provisions 
provided  for  elseiiiere  in  the  tariff  schedule,  originating  goods  of  Mexico  shall  be  permitted  to  enter  the 
United  States  to  the  extent  allowable  in  the  provisions  of  this  siix;hapter.  Furthermore,  any  quota  provided 
for  Mexico  on  goods  in  this  siixhapter  shall  not  be  comted  toward  any  quota  provided  for  such  good  elseiitere 
in  the  tariff  schedule.  No  other  preferential  tariff  treatment  provided  for  inder  general  notes  4  through 
11,  inclusive,  to  the  tariff  schedule  shall  be  afforded  to  goods  described  in  the  provisions  of  this 
sii)chapter.  Whenever  the  pertinent  special  rate  or  rates  in  provisions  of  chapters  1  through  97,  inclusive, 
of  the  tariff  schedule,  shall  be  reduced  to  "free"  for  all  of  the  goods  described  in  a  provision  of  this 
siixhapter  ahB  entered  from  Mexico  uider  the  terms  of  general  note  12  to  the  tariff  schedule,  such  provision 
shall  be  deleted  from  this  subchapter,  and  the  appropriate  subheading  for  the  good  in  chapters  1  through  97 
shall  be  modified  by  deleting  from  the  Rates  of  Duty  1  Special  siiKoluir  the  synbol  "MX"  in  parentheses  and 
the  phrase  preceding  such  syiitx>l  and  by  inserting  in  a  "Free"  rate  of  duty  in  such  siixolum  the  s)«ix>l  "MX", 
alphabetical  order.  Unless  otherwise  provided,  the  provisions  and  notes  of  this  subchaoter  are  effective  as 
to  such  goods  of  Mexico  entered,  vjider  general  note  12  to  the  tariff  schedule,  through  the  close  of  Deceater 
31,  2008,  at  the  close  of  which  date  this  subchapter  shall  be  deletec  from  the  tariff  schedule  and  shall 
cease  to  apply  to  any  goods  entered  after  that  date. 

For  purposes  of  this  subchapter,  the  rate  of  duty  followed  by  the  s^ifcol  "(MX)**  provided  for  in  siiiheadings 
9906.04.01  through  9906.22.05,  inclusive,  in  subheadings  9906.23.01,  9906.23.02,  and  9906.23.03  and  in 
sdbheadings  9906.52.01  through  9906.52.07,  inclusive,  shall  apply  only  to  qualifying  goods  of  Mexico. 

Whenever  goods  are  classifiable  inder  a  provision  for  which  the  temporary  modification  of  the  applicable 
North  American  Free  Trade  Agreement  rate  of  duty  is  provided  for  in  a  siisheading  in  this  si^hapter,  the 
reporting  nuiter,  in  the  absence  of  specific  instructions  to  the  contrary,  shall  be  the  appropriate 
statistical  reporting  ruitser  for  the  basic  provision  (the  appropriate  provision  for  classification  purposes 
in  chapters  1  through  97)  preceded  by  the  subheading  nuitier  of  this  siix:hapter.  For  statistical  purposes, 
both  the  basic  provision  statistical  reporting  ruitxr   and  the  applicable  siiiheading  rtmber   of  this  sitehapter 
shall  be  collected  by  the  United  States  Bureau  of  Census. 


2. 
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4.       The  aggregate  quantity  of  milk  and  cream,  fluid  or  frozen,  fresh  or  sour,  containing  over  6  percent  but  not 
over  45  percent  by  weight  of  butterfat,  or  of  ice  cream,  that  are  qualifying  goods  entered  mder  subheadings 
9906.04.01,  9906.04.36  and  9906.21.19  in  any  calendar  year,  shall  not  exceed  the  quantity  specified  belou  for 
that  year. 
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ISfiT 

Quantity 

(liters) 

1994 

366,000 

1995 

377,000 

1996 

388,000 

1997 

400,000 

1996 

412,000 

1999 

424,000 

2000 

437,000 

2001 

450,000 

2002 

464,000 

Beginning  in  calendar  year  2003  quantitative  limitations  shall  cease  to  apply  on  such  qualifying  goods. 


The  aggregate  quantity  of  dried 
containing  added  sugar  or  other 
dried  sour  cream  and  buttermilk 
butter,  and  fresh  or  sour  cream 
containing  over  45  percent  by  m 
s(±headir^  9906.04.04,  9906.04. 
calendar  year,  shall  not  exceed 


in  powder,  granules  or  other  solid  forms,  not 

a  fat  content,  by  weight,  exceeding  35  percent,  of 


milk  and  dried  cream, 

sweetening  matter,  of 

containing  over  35  percent  but  not  over  45  percent  by  weight  of  butterfat,  of 

containing  over  45  percent  by  weight  of  butterfat,  or  of  butter  sJastitutes 

tight  of  butterfat  and  butter  oil,  that  are  qualifying  goods  entered  aider 

20,  9906.04.45.  9906.04.48,  9906.04.75,  9906.04.78  and  9906.21.31  in  any 

the  quantity  specified  below  for  that  year. 


Year 

Quantity 

(kg) 

1994 

43,000 

1995 

44,000 

1996 

46,000 

1997 

47,000 

199S 

48,000 

1999 

50,000. 

2000 

51.000 

2001 

53,000 

2002 

54,000 

Beginning  in  calendar  year  2003  quantitative  limitations  shall  cease  to  apply  on  such  qualifying  goods. 

The  aggregate  quantity  of  dried  milk  and  dried  cream,  in  powder,'  granules  or  other  solid  forms,  of  a  fat 
content,  by  weight,  not  exceeding  1.5  percent,  of  dried  milk  and  dried  cream,  in  powder,  granules  or  other 
solid  forms,  not  containing  added  sugar  or  other  sweetening  matter,  of  a  fat  content,  by  weight,  exceeding 
1.5  percent  but  not  exceeding  35  percent,  of  dried  sour  cream  and  buttermilk  containing  not  over  35  percent 
by  weight  of  butterfat,  of  dried  whey,  or  of  animal  feeds  containing  milk  or  milk  derivatives,  that  are 
qualifying  goods  entered  uider  «±headings  9906.04.07,  9906.04.14,  9906.04.17,  9906.04.39,  9906.04.42, 
9906.04.60  and  9906.23.01  in  any  calendar  year,  shall  not  exceed  the  quantity  specified  below  for  that  year. 


Year 


1994 
1995 
1996 
1997 
1996 
1999 
2000 
2001 
2002 


Quantity 
(kg) 

422,000 
435,000 
448.000 
461.000 
475,000 
489,000 
504.000 
519.000 
535.000 


Beginning  in  calendar  year  2003  quantitative  limitations  shall  cease  to  apply  on  such  qualifying  goods. 
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123.   (con.): 

7.   The  aggregate  quantity  of  milk  and  cream,  condensed  or  evaporated,  of  malted  milk,  and  articles  of  milk  or 
cream  (except  (a)  yogurt  that  is  not  in  dry  form,  (b)  fermented  milk  other  th»i  dried  fermented  milk  with 
added  lactic  ferments,  (c)  mixtures  of  nonfat  dry  milk  and  anhydrous  butterfat  containir^  over  5.5  percent 
but  not  over  45  percent  by  weight  of  butterfat,  and  (d)  ice  cream),  of  chocolate  containing  over  5.5  percent 
by  weight  of  butterfat  (except  articles  for  consumption  at  retail  as  candy  or  confection),  of  chocolate  and 
low  fat  chocolate  cru*  containing  5.5  percent  or  less  by  weight  of  butterfat  (except  articles  for 
consurption  at  retail  as  candy  or  confection),  dried  milk,  whey  and  buttermilk  which  contains  not  over  5.5 
percent  by  weight  of  butterfat  and  which  is  mixed  with  other  ingredients,  including  but  not  limited  to  sugar, 
if  such  mixtures  contain  over  16  percent  milk  solids  by  weight,  are  capable  of  beir«  further  processed  or 
nixed  with  similar  or  other  ingredients  and  are  not  prepared  for  marketing  to  the  retail  corsuners  in  the 
identical  form  and  package  in  which  inported.  or  of  articles  containing  over  5.5  percent  by  weight  of 
butterfat,  the  butterfat  of  which  is  commercially  extractable,  or  which  are  capable  of  beir^  used  for  any 
edible  purpose  (except  (a)  articles  provided  for  in  headings  0401,  0402.  0405  or  0406  or  subheadings  1901.10. 
1901.90.31  or  1901.90.39  other  than  mixtures  of  nonfat  dry  milk  and  anhydrous  butterfat  containing  not  over 
45  percent  by  weight  of  butterfat  classifiable  for  tariff  purposes  i«der  SLtheading  1901.90.31  or  1901.90.39, 
(b)  dried  mixtures  containing  less  than  31  percent  by  weight  of  butterfat  and  consistir^  of  not  less  th»i 
17.5  percent  by  weight  each  of  sodiun  caseinate,  butterfat,  whey  solids  containing  over  5.5  percent  by  wei^t 
of  butterfat,  and  dried  whole  milk,  but  not  containing  dried  milk,  dried  whey  or  dried  buttermilk  any  of 
which  contains  5.5  percent  or  less  by  weight  of  butterfat.  and  (c)  articles  which  are  not  suitable  for  use  as 
ingredients  in  the  ccnmercial  production  of  edible  articles),  that  are  qualifying  goods  entered  inder 
siAheadings  9906.04.10.  9906.04.23,  9906.04.26,  9906.04.29,  9906.04.32,  9906.04.51,  9906.04.55,  9906.04t63. 
9906.04.67,  9906.04.70,  9906.15.01,  9906.17.25,  9906.17.29,  9906.18.14,  9906.18.24.  9906.18.34,  9906.18.38. 
9906.19.01,  9906.19.05,  9906.19.16,  9906.19.20,  9906.19.24,  9906.19.28.  9906.21.22.  9906.21.26.  9906.21.37. 
9906.21.41  and  9906.22.01  in  any  calendar  year,  shall  not  exceed  the  quantity  specified  below  for  that  year. 


2£K 

Quantity 

(kg) 

1994 

773,000 

1995 

796.000 

1996 

820,000 

1997 

845,000 

1996 

870,000 

1999 

896,000 

2000 

923,000 

2001 

951,000 

2002 

979,000 

Beginning  in  calendar  year  2003  quantitative  limitations  shall  cease  to  apply  on  such  qualifying  goods. 
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123.   (con.): 

8.   The  aggregate  quantity  of  blue-mold  cheese  and  cheese  and  siistitutes  for  cheese  containing,  or  processed 
froa,  btue-K>ld  cheese,  of  Cheddar  cheese,  and  cheese  and  sUastitutes  for  cheese  containing,  or  processed 
froB,  Cheddar  cheese,  of  American- type  cheese,  including  Colby,  washed  cuixl  and  granular  cheese  (but  not 
including  Cheddar)  and  cheese  and  substitutes  for  cheese  containing,  or  processed  from,  such  American-type 
cheese,  of  Edam  and  Gouda  cheeses,  of  cheese  and  siiistitutes  for  cheese  containing,  or  processed  from,  Edan 
and  Gouda  cheese,  of  Italian-type  cheeses,  made  from  cow's  milk,  in  original  loaves  (Romano  made  from  cow's 
milk,  Reggiano,  Parmesan,  Provolone,  Provoletti  and  Sbrinz),  of  Italian-type  cheeses,  made  from  cow's  milk, 
not  in  original  loaves  (Romano  made  from  cow's  milk,  Reggiano,  Parmesan,  Provolone,  Provoletti,  Sbrinz  and 
Goya)  and  cheese  and  sitetitutes  for  cheese  containing,  or  processed  from,  such  Italian-type  cheeses,  whether 
or  not  in  original  loaves,  of  Swiss  or  Emnentaler  cheese  with  eye  formation,  of  Swiss  or  Ennentaler  cheese 
other  than  with  eye  formation,  Gruyere- process  cheese  and  cheese  and  siistitutes  for  cheese  containir^,  or 
processed  from,  such  cheeses,  of  other  cheeses  and  sifcstitutes  for  cheese  (except  cheese  not  containing  cow's 
milk,  soft  ripened  cow's  milk  cheese  and  cheese  (except  cottage  cheese)  containir^  0.5  percent  or  less  by 
weight  of  butterfat),  and  of  other  cheese,  and  siistitutes  for  cheese,  containing  0.5  percent  or  less  by 
weight  of  butterfat,  that  are  qualifying  goods  entered  mder  subheadings  9906.04.81,  9906.04.83,  9906.04.86, 
9906.04.89,  9906.04.92,  9906.04.95,  9906.04.98,  9906.05.01,  9906.05.04,  9906.05.07,  9906.05.11,  9906.05.14, 
9906.05.17,  9906.05.20,  9906.05.23,  9906.05.28,  9906.05.31,  9906.05.34,  9906.05.37,  9906.05.40,  9906.05.43. 
9906.05.46,  9906.05.50,  9906.05.53,  9906.05.56,  9906.05.59,  9906.05.63,  9906.05.66,  9906.05.69,  9906.05.72. 
9906.05.76,  9906.05.79,  9906.05.82,  9906.05.86,  9906.05.89,  9906.05.92,  9906.05.95,  9906.05.99,  9906.06.02, 
9906.06.05,  9906.06.08,  9906.06.12,  9906.06.16,  9906.06.19,  9906.06.22,  9906.06.25,  9906.06.28,  9906.06.31, 
9906.06.34  and  9906.06.37  in  any  calendar  year,  shall  not  exceed  the  quantity  specified  below  for  that  year. 


YMT 

Quantity 

(kg) 

19M 

5.550,000 

1995 

5,716,000 

1996 

5,887,000 

1997 

6,064,000 

199B 

6,246,000 

1999 

6,433,000 

2000 

6,626,000 

2001 

6,825,000 

2002 

7,030,000 

Beginning  in  calendar  year  2003  quantitative  limitations  shall  cease  to  apply  on  such  qualifyir^  goods. 

The  quantity  of  tomatoes,  fresh  or  chilled,  entered  under  siiiheading  9906.07.03  shall  be  limited  as  specified 
below: 


Entered  from  March  1  to 

July  14,  inclusive-- 

YSU 

Quantity 

(kg) 

199( 

165,500,000 

1995 

170.465.000 

1996 

175.579.000 

1997 

180.846.000 

JS5       V. 

186,272.000 

1999       ^ 

191.860.000 

2000 

197,616,000 

2001 

203,544,000 

2002 

209,650,000 

Beginning  in  calendar  year  2003  quantitative  limitations  shall  cease  to  ^iply  on  such  goods. 
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123.      (con.): 

♦ 
10.     The  quantity  of  tomatoes,  fresh  or  chilled,  entered  under  subheading  9906.07.08  shall  be  limited  as  specified 
below: 


Quantity 

(icg) 

Entered  from  Novenfcer  15, 

1994, 

to  February  28,  1995 

172,300,000 

Entered  from  Noverrber 

15, 

1995, 

to  February  29,  1996 

177,469,000 

15, 

1996, 

to  February  28.  1997 

182,793,000 

Entered  from  Novarber 

15, 

1997, 

to  February  28.  1998 

188,277,000 

-  Entered  from  Noventaer 

15, 

1998, 

to  February  28,  1999 

193,925.000 

Entered  from  Noventaer 

15, 

1999, 

to  February  29,  2000 

199,743,000 

Entered  from  Noventer 

15. 

2000, 

to  February  28.  2001 

205,735,000 

Entered  from  Novanber 

15, 

2001, 

to  February  28.  2002 

211,907,000 

Entered  from  Noventer 

15, 

2002, 

to  February  28,  2003 

218.264,000 

Beginning  March  1,  2003,  quantitative  limitations  shall 

cease  to  apply  on  such  goods. 

11.     The  quantity  of  onions  and  shallots,  fresh  or  chilled,  entered  mier  siiiheading  9906.07.11  shall  be  limited 
as  specified  below: 


ntered  from 

January  1  to 

April  30,  inclusive-- 

Year 

Quantity 

(kg) 

1994 

130,700,000 

1995 

134,621,000 

1996 

138,660,000 

1997 

142,819,000 

1998 

147,104,000 

1999 

151,517,000 

2000 

156,063,000 

2001 

160,745,000 

2002 

165,567,000 

Beginning  in  calendar  year  2003  quantitative  limitations  shall  cease  to  apply  on  such  goods. 
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Section  (A),      (con.) 
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12. 


Th«  qumtity  of  eggplants,  frtsh  or  chiliad,  antcrad  mder  si±haoding  9906.07.35  shall  be  liaitad  as 
:«fiad  below: 


Entered  froi  April  1  to 

Jtf»  30,  inclusive-- 

im 

Quantity 

(kg) 

1994 

3.700.000 

1995 

3.811.000 

1996 

3.925.000 

1997 

4.043.000 

1996 

4,164.000 

1999 

4,289.000 

2000 

4,418.000 

2001 

4.551.000 

2002 

4.687.000 

Beginning  in  calendar  year  2003  quantitative  liaitations  shall  cease  to  apply  on  such  goods. 

13.     The  quantity  of  chili  peppers,  fresh  or  chilled,  entered  mder  stiiieading  9906.07.42  shall  be  limited  as 
specified  below: 


Quantity 

(kg) 

Entered  frcai  October  1. 

1994. 

to  July  31,  1995 

29,900.000 

Entered  from  October  1 . 

1995. 

to  July  31.  1996 

30.797.000 

Entered  froai  October  1, 

1996. 

to  July  31.  1997 

31.721.000 

Entered  frcai  October  1. 

1997. 

to  July  31.  1996 

32.673,000 

Entered  froai  October  1, 

1996. 

to  July  31.  1999 

33.653.000 

Entered  f ro«  October  1 . 

1999. 

to  July  31.  2000 

34.662.000 

Entered  f roM  October  1 . 

2000. 

to  July  31.  2001 

35,702.000 

Entered  f rcn  October  1 . 

2001. 

to  July  31.  2002 

36,773,000 

Entered  f  roa  October  1 . 

2002, 

t 

to  July  31.  2003 

37,876,000 

Beginning  August  1.  2003,  quantitative  linitations  shall 

cease  to  apply  on  such  goods. 

•^ 
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123 

14. 


(con. ) : 

The  quantity  of  squash,   fresh  or  chilled,  entered  inder  siijheading  9906.07.47  shall  be  limited  as  specified 
below: 

Quant  i  *y 
(kg. 


Entered  from  October  1 

to  Jme  30,  1995 
Entered  from  October  1 

to  Juie  30,  1996 
Entered  from  October  1 

to  June  30,  1997 
Entered  from  October  1 

to  Juie  30,  1998 
Entered  from  October  1 

to  Jine  30,  1999 
Entered  from  October  1 

to  June  30,  2000 
Entered  from  October  1 

to  June  30,  2001 
Entered  from  October  1 

to  Juie  30,  2002 
Entered  from  October  1 

to  Juie  30,  2003 


1994, 
1995, 
1996, 
1997, 
1998, 
1999, 
2000, 
2001, 
2002, 


120,800,000 
124,424,000 
128,157,000 
132,001,000 
135,961,000 
140,040,000 
144,242,000 
148,569,000 


153,026,000 

Beginning  July  1,  2003,  quantitative  limitations  shall  cease  to  apply  on  such  goods*. 
15.  The  quantity  of  watermelons,  fresh,  entered  mder  stiiteading  9906.08.10  shall  be  limited  as  specified  below: 


Entered  from 

May  1 

to  Septentier 

30, 

inclusive- 

Year 

Quantity 

(kg) 

1994 

54,400,000 

1995 

56.032,000 

1996 

57,713,000 

1997 

59,444,000 

1996 

61,228,000 

1999 

63,065,000 

2000 

64,956,000 

2001 

66,905.000 

2002 

68,912,000 

Beginning  in  calendar  year  2003  quantitative  limitations  shall  cease  to  apply  on  such  goods. 
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16.     The  aggregate  <»jantity  of  peanuts  (gra«l  nuts),  shelled  or  not  shelled,  blanched  or  otherwise  prepared  or 
'*^!*S!}ff*J*5S"?*  Pe»™rt  butter),  that  are  e^lifying  goods  entered  mder  siiiheadings  9906.12.01,  9906.12.04 
and  9906.20.03  m  any  calendar  year,  shall  not  exceed  the  quantity  specified  below  for  that  year. 
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!£££ 

Quant itv 

(kg) 

1994 

3,377,000 

1995 

3,478,000 

1996 

3,583,000 

1997 

3,690,000 

1998 

3,801,000 

1999 

3.915,000 

2000 

4,032,000 

2001 

4,153,000 

2002 

4,278.000 

2003 

4,406,000 

2004 

4.538,000 

2005 

4,675.000 

2006 

4.815,000 

2007 

4.959.000 

grovidteg.  That  peanuts  in  the  shell  shall  be  charged  against  the  above  quotas  on  the  basis  of  75  kilograns 
for  each  100  kilograns  of  pewuts  in  the  shell. 

Beginning  in  calendar  year  2008  quantitative  limitations  shall  cease  to  apply  on  such  qualifyir^  goods. 

17.  (a)     I5l,"?2'"?'***S^*'*y  *•*  sugars,  syn^js  and  molasses,  entered  i«ier  subheadings  9906.17.01, 

9906.17. 16,  9906.18.11  and  9906.21.29,  that  are  qualifying  goods,  is  the  quantity  determined  by  the 
Secretary  of  Agriculture  in  accordance  with  paragraphs  13  through  15  of  Section  A,  Arwx  703.2 
Chapter  Seven  of  the  Morth  American  Free  Trade  Agreement.  The  Secretary  of  Agriculture  shall  inform 
the  Secretary  of  the  Treasury  of  any  determination  made  under  such  provisions  and  shall  ixi>lish  a 
notice  of  such  determination  in  the  Federal  Register. 

Beginning  October  1,  2008,  quantitative  limitations  shall  cease  to  ^ply  on  such  qualifying  goods. 

Notwithstanding  the  (^ta  provided  for  in  17(a)  of  this  note,  effective  on  or  after  October  1  1994 
raw  sugar  that  is  a  (jjalifying  good  and  that  is  entered  for  refinir^  in  the  territory  of  the  United' 
States  and  re-exported  to  the  territory  of  Mexico,  and  refined  sugar  that  is  a  qualifying  good  and 
that  IS  entered  after  refining  in  Mexico  from  raw  sugar  produced  in.  and  exported  from,  the  territory 
of  the  United  States,  in  accordance  with  paragraph  22  of  Section  A,  Amex  703.2,  Chapter  Seven  of  the 
fH!  *^'<=""  f""**  Trade  Agreement  shall  not  be  subject  to  duty.  Such  sugar  shall  be  entered  only 
mder  such  terms,  conditions,  bonds  or  other  requirements  as  the  Secretary  of  Agriculture  nay 
determine  are  necessary  to  ensure  conpliance  with  the  provisions  of  the  aforanentioned  paragr^  22. 

The  aggregate  (^tity  of  articles  containing  over  65  percent  by  dry  weight  of  s(«ars  derived  from  siwar  cane 
or  sugar  beets,  i*ether  or  not  mixed  with  other  ingredients,  capable  of  beir^  further  processed  or  mixed  with 
similar  or  other  ingredients,  and  not  prepared  for  marketing  to  the  retail  consuners  in  the  identical  form 


(b) 


18. 


9906 
in  any 


'^  ?r  iSft^  S  J^^^J-*^5*  f^  (^lifying  goods  entered  under  siiiheadings  9906.17.03,  9906.17.18, 
u  17.32^906. 18.04,  9906.18.17.  9906.18.41.  9906.19.08.  9906.19.31.  9906.21.01.  9906.21.11  and  9906.21.44 
ny  calendar  year,  shall  not  exceed  the  quantity  specified  below  for  that  year. 


Year 


1994 
1995 
1996 
1997 
1998 
1999 
2000 
2001 
2002 


Quant itv 
(kg) 

1.500.000 
1.545.000 
1.591,000 
1,639,000 
1,688,000 
1,739,000 
1,791,000 
1,845,000 
1.900.000 


Beginning  in  calendar  year  2003  quantitative  limitations  shall  cease  to  apply  on  such  qualifying  goods. 
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Section  (A).   (con.) 
123.   (con.): 


19. 


20. 


The  aggregate  qjantity  of  blended  syrups,  containing  sugars  derived  from  sugar  can*  or  sugar  beets,  capable 
of  being  further  processed  or  mixed  with  similar  or  other  ingredients  and  not  prepared  for  marketing  to  the 
retail  consuaers  in  the  identical  form  and  package  in  which  imported,  that  are  qualifying  goods  entered  mler 
u±h«adir«s  9906.17.07.  9906.17.12.  9906.17.21,  9906.18.27,  9906. IS.U.  9906.21.04  and  9906.21.47  in  any 
calendar  year,  shall  not  exceed  the  quantity  specified  below  for  that  year. 


imr 

Ouanv'ty 

(kg) 

19M 

1.500.000 

1995 

1.545.000 

1996 

1.591,000 

1997 

1.639.000 

199e 

1.688.000 

1999 

1.739,000 

2000 

1,791,000 

2001 

1,845.000 

2002 

1,900.000 

Beginning  in  calendar  year  2003  quantitative  limitations  shall  cease  to  apply  on  such  qualifying  goods. 

The  aggregate  quantity  of  articles  containing  over  10  percent  by  dry  weight  of  sugars  derived  from  sugaf  cane 
or  sugar  beets,  Uiether  or  not  mixed  with  other  ingredients,  except  (a)  articles  not  principally  of 
crystalline  structure  or  not  in  dry  amorphous  fonn  that  are  prepared  for  marketing  to  the  retail  consuaer  in 
the  identical  form  and  package  in  Uiich  imported,  (b)  blended  syn^s,  containing  sugars  derived  from  sugar 
cane  or  sugar  beets,  caisable  of  being  further  processed  or  mixed  with  similar  or  other  ingredients  and  not 
prepared  for  marketing  to  the  retail  constmers  in  the  identical  form  and  package  in  which  inported,  (c) 
articles  containing  over  65  percent  by  dry  weight  of  sugars  derived  from  sugar  cane  or  sugar  beets,  whether 
or  not  mixed  with  other  ingredients,  capable  of  being  further  processed  or  mixed  with  similar  or  other  , 
ingredients,  and  not  prepered  for  marketing  to  the  retail  consuners  in  the  identical  form  and  package  in 
which  inported,  or  (d)  cake  decorations  and  similar  products  to  be  used  in  the  sane  condition  as  inported 
without  any  further  processing  other  than  the  direct  application  to  individual  pastries  or  confections; 
finely  grocnd  6r  masticated  coconut  meat  or  juice  thereof  mixed  with  those  sugars;  and  sauces  and 
preparations  therefor,  that  are  qualifying  goods  entered  ixider  siitfieadings  9906.17.35.  9906.18.01. 
9906.18.07,  9906.18.20,  9906.18.30,  9906.18.47,  9906.19.11,  9906.19.34,  9906.21.07,  9906.21.14  and  9906.21.50 
in  any  calendar  year,  shall  not  exceed  the  quantity  specified  below  for  that  year. 


Year 

Quantity 

(kg) 

1994 

12,791,000 

199S 

13,175,000 

1996 

13,570,000 

1997 

13,977,000 

1996 

14,396,000 

1999 

14.828,000 

2000 

15,273,000 

2001 

15,731,000 

2002 

16,203,000 

Beginning  in  calendar  year  2003  quantitative  limitations  shall  cease  to  apply  on  such  qualifying  goods. 

21.  The  quantity  of  orw«e  juice  entered  knder  sil]headings  9906.20.06  and  9906.21.35  shall  not  exceed  151,416,000 
liters  (single  strength  equivalent)  in  any  calendar  year. 

In  determining  the  nuitoer  of  liters  of  single  strength  orange  juice  tiiich  can  be  obtained  from  a  concentrate, 
the  degree  of  concentration  shall  be  calculated  on  a  volune  basis  to  the  nearest  0.5  degree,  as  determined  by 
the  ratio  of  the  Brix  value  of  the  inported  concentrated  orange  juice  to  that  of  the  single  strength  orange 
juice,  corrected  for  differences  of  specific  gravity  of  the  juice.  Any  orange  juice  having  a  degree  of 
concentration  of  less  than  1.5  (as  determined  before  correction  to  the  nearest  0.5  degree)  shall  be  regarded 
as  single  strength  orange  juice. 

Beginning  in  calendar  year  2008  quantitative  limitations  shall  cease  to  apply  on  such  goods. 
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22.  The  quantity  of  orange  juice  entered  mder  subheadings  9906.20.08  and  9906.22.04  shall  not  exceed  15,379,500 
liters  (single  strength  equivalent)  in  any  calendar  year. 

In  detenaining  the  ruitxr  of  liters  of  single  strength  orange  juice  which  can  be  obtained  from  a  concentrate, 
the  degree  of  concentration  shall  be  calculated  on  a  volune  basis  to  the  nearest  0.5  degree,  as  determined  by 
the  ratio  of  the  Brix  value  of  the  inported  concentrated  orange  juice  to  that  of  the  single  strength  orange 
juice,  corrected  for  differences  of  specific  gravity  of  the  juice.  Any  orange  juice  having  a  degree  of 
concentration  of  less  than  1.5  (as  determined  before  correction  to  the  nearest  0.5  degree)  shall  be  regarded 
as  single  strength  orange  juice. 

Beginning  in  calendar  year  2008  quantitative  limitations  shall  cease  to  apply  on  such  goods. 

23.  Price-based  snacback  for  frozen  concentrated  orange  juice. 

(a)  Trigger  price  determination-- 

(1)  In  general.  The  Secretary  shall  determine-- 

(A)  each  period  of  5  consecutive  business  days  in  which  the  daily  price  for  frozen 
concentrated  orange  juice  is  less  than  the  trigger  price;  and 

(B)  for  each  period  determined  under  siixJivision  (a)  of  this  note,  the  first  period 
occurring  thereafter  of  5  consecutive  business  days  in  which  the  daily  price  for  frozen 
concentrated  orange  juice  is  greater  than  the  trigger  price. 

(2)  Notice  of  determination.--  The  Secretary  shall  imnediately  notify  the  Ccnmissianer  of  Custons  and 
pii>lish  notice  in  the  Federal  Register  of  any  determination  inder  subdivision  (a)(1)  of  this 
note,  and  the  date  of  such  pUilication  shall  be  the  determination  date  for  that  determination. 

(b)  Inports  of  Mexican  articles.  Uhenever  after  any  determination  date  for  a  determination  under 
siixiivisian  (a)(1)(A)  of  this  note,  the  quantity  of  Mexican  articles  of  frozen  concentrated  orange 
juice  that  is  entered  exceeds- - 

'  (1)   264,978,000  liters  (single  strength  equivalent)  in  any  of  calendar  years  1994  through  2002;  or 

(2)   340,560,000  liters  (single  strength  equivalent)  in  any  of  calendar  years  2003  through  2007; 
the  rate  of  duty  on  Mexican  articles  of  frozen  concentrated  orange  juice  that  are  entered  after  the 
date  on  which  the  applicable  limitation  in  siixJivision  (b)(1)  or  (b)(2)  of  this  note  is  reached  and 
before  the  determination  date  for  the  related  determination  under  siibdivision  (a)(1)(B)  of  this  note 
shall  be  the  rate  of  duty  specified  in  siAidi vision  (c)  of  this  note. 

(c)  Rate  of  duty.--  The  rate  of  duty  specified  for  purposes  of  siixlivision  (b)  of  this  note  for  articles 
entered  on  any  day  is  the  rate  in  the  tariff  schedule  that  is  the  lower  of-- 

(1)  the  Rate  of  Duty  1  General  colum  rate  of  duty  in  effect  for  such  articles  on  July  1,  1991;  or 

(2)  the  Rate  of  Duty  1  General  colum  rate  of  duty  in  effect  on  that  day. 

(d)  Definitions.  For  the  purposes  of  this  note-- 

(1)  The  term  "daily  price"  means  the  daily  closing  price  of  the  New  York  Cotton  Exchange,  or  any 
successor  as  determined  by  the  Secretary,  for  the  closest  month  in  which  contracts  for  frozen 
concentrated  orange  juice  are  being  traded  on  the  Exchange. 

(2)  The  term  "business  day"  means  a  day  in  which  contracts  for  frozen  concentrated  orange  juice  are 
being  traded  on  the  New  York  Cotton  exchange,  or  any  successor  as  determined  by  Che  Secretary. 

(3)  The  term  "entererf*  means  entered  or  withdrawn  frcin  warehouse  for  consuiption,  in  the  customs 
territory  of  the  United  States. 

(4)  The  term  "frozen  concentrated  orange  juice"  means  all  products  classifiable  inder  subheading 
2009.11.00  of  the  tariff  schedule. 

(5)  The  term  "Secretary"  means  the  Secretary  of  Agriculture. 

(6)  The  term  "trigger  price"  means  the  average  daily  closing  price  of  the  New  York  Cotton  Exchange, 
or  any  successor  as  determined  by  the  Secretary,  for  the  corresponding  month  during  the  previous 
5-year  period,  excluding  the  year  with  the  highest  average  price  for  the  corresponding  month  and 
the  year  with  the  lowest  average  price  for  the  corresponding  month. 

24.  S(±heading  9906.52.01  covers  only  the  following  goods: 

(a)  Cotton,  not  carded  or  conixd,  harsh  or  rough,  having  a  staple  length  mder  19.05  nn  (3/4  inch) 
(provided  for  in  siAiieading  5201.00.10); 

(b)  Cotton,  not  carded  or  contied,  harsh  or  rough,  of  perished  staple,  grabbots  and  cotton  pickings,  having 
a  staple  length  of  29.36875  mn  (1-5/32  inches)  or  more  but  inder  34.925  nn  (1-3/8  inches)  and  white  in 
color  (provided  for  in  sJaheading  5201.00.20); 

(c)  Cotton  waste,  other  than  lap  waste,  sliver  waste  and  roving  waste  (provided  for  in  subheading 
5202.99.00);  and 

(d)  Cotton  roving  (provided  for  in  heading  5203). 
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^"   It!!i?^'"!*'**.2f?r^  °*   ?°°*  ^^V^  ''*'■  sheadings  9906.52.02  and  9906.52.05  in  any  calendar  year 
shall  not  exceed  the  quantity  specified  below  for  that  year.  ^-oi^oar  year 


Year 


1994 
1995 
1996 
1997 
1998 
1999 
2000 
2001 
2002 


Quantity 
(kg) 

10,000,000 
10,300,000 
10,609,000 
10,927,000 
11,255,000 
11,593,000 
11,941,000 
12,299,000 
12,668,000 


26. 


Beginning  calendar  year  2003  (^jantitative  limitations  shall  cease  to  apply  on  such  qualifying  goods. 

For  the  purposes  of  sheading  9906.55.02,  the  term  "blue  denim"  means  fabrics  weiring  ncre  than  170  grans 
per  s<^re  meter,  of  3-thread  or  4-thread  twill,  including  broken  twill,  warp  facej^  of  yarns  of  dffe?^ 
colors,  the  warp  yams  of  which  are  dyed  blue  and  the  weft  yams  of  which  are  inble^chedi  bleached  Sw^g 
or  colored  a  lighter  shade  of  blue  than  that  of  the  warp  yams.  oi«»cnea,  oyea  g 


9906.04.01 


9906.04.02 


9906.04.03 


9906.04.04 


9906.04.05 


9906.04.06 


t 
Goods  of  Mexico,  inder  the  terms  of  general 
note  12  to  the  tariff  schedulf: 

Milk  and  cream,  not  concentrated  nor 
containing  added  sugar  or  other 
sweetening  matter: 

Provided  for  in  siiiieadir«  0401.30.10 
.   or  0401.30.30: 

Sii>ject  to  the  quantitative  limits 
specified  in  U.S.  note  4  to  this 
suiichapter 

Oth«r: 

Valued  not  over  65.7«/liter... 

Other 


Provided  for  in  subheadir^  0401.30.40: 
Sdiject  to  the  quantitative  limits 
specified  in  U.S.  note  5  to  this 
siiichapter 

Other: 

Valued  not  over  S1.30/kg 

Other 


grey 


Free  (MX) 


[See  Annex  III(B) 
to  this 
Proclamation]  (MX) 

[See  Annex  III(B) 
to  this 
Proclamation]  (NX) 


Free  (NX) 


[See  Annex  III(B) 
to  this 
Proclamation]  (NX) 

[See  Annex  III(B) 
to  this 
Proclamation]  (NX) 
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•      Goodi  of  Mexico,  mder  the  term  of  general 
note  12  to  the  tariff  schedule  (con.): 

Milk  and  cre«i,  concentrated  or  ccntainino 
added  sugar  or  other  sweetening  natter: 
Provided  for  in  s^^headir^  0402.10.00: 
Goods  of  the  type  described  in  U.S. 
note  6  to  this  siixhapter: 
9906.04.07  Sii>ject  to  the  quantitative 

limits  specified  in  U.S.  note  6 
to  this  sttehapter 

Other: 
9906.04.06  Valued  not  over  $1.26/kg... 

9906.04.09  Other 

Goods  of  the  type  described  in  U.S. 
note  7  to  this  stiichapter: 

9906.04.10  Stbject  to  the  quantitative 

limits  specified  in  U.S.  note  7 
to  this  sUichapter 

Other: 

9906.04.11  Valued  not  over  S1.26/kg... 

9906.04.12  Other 

9906.04.13  Other 

Provided  for  in  sviiheading  0402.21.20: 

9906.04.14  S(i)ject  to  the  quantitative  limits 

specified  in  U.S.  note  6  to  this 
sLfachapter 

Other: 

9906.04.15  Valued  not  over  $1.26/kg 

9906.04.16  Other 

Provided  for  in  sii^ieading  0402.21.40: 

9906.04.17  Sii>ject  to  the  quantitative  limits 

specified  in  U.S.  note  6  to  this 
siijchapter 

Other: 

9906.04.18  Valued  not  over  S1.27/kg 

9906.04.19  Other 


Free  (MX) 


[See  Annex  IIKB) 
to  this 
Proclamation]  (MX) 

[See  Annex  IIKB) 
to  this 
Proclamation)  (MX) 


Free  (MX) 


[See  Annex  111(8) 
to  this 
Proclamation]  (MX) 

[See  Annex  III(B) 
to  this 
Proclamation]  (MX) 

Free  (MX) 


Free  (MX) 


[See  Annex  1 1 1(B) 
to  this 
Proclamation]  (MX) 

[See  Annex  III(B) 
to  this 
Proclamation]  (MX) 


Free  (MX) 


[See  Annex  III(B) 
to  this 
Proclamation]  (MX) 


[See  Annex  1 1 1(B) 
to  this 
Proclamation]  (MX) 
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• 

Goods  of  Mexico,  mder  the  teniB  of  general 
note  12  to  the  tariff  schedule  (con.): 

Milk  and  cream,  concentrated  or  containing 

added  sugar  or  other  sweetening  matter  (con.): 
Provided  for  in  siiiheading  0402.21.60: 

9906.04.20  subject  to  the  quantitative  limits 

specified  in  U.S.  note  5  to  this 

sUichapter Free  (MX) 

Other: 

9906.04.21  Valued  not  over  $1.27/kg [See  Annex  IIKB) 

to  this 
Proclamation]  (MX) 

9906.04.22  Other [See  Annex  1 1  KB) 

to  this 

Proclamation]  (MX) 
Provided  for  in  st±heading  0402.29.00: 

9906.04.23  Siiiject  to  the  quantitative  limits 

specified  in  U.S.  note  7  to  this 

siljchapter Free  (MX) 

Other: 

9906.04.24  Valued  not  over  S1.185/kg (See  Annex  1 1  KB) 

to  this 
Proclamation]  (MX) 

9906.04.25  Other [See  Annex  1 1 1(B) 

to  this 

Proclamation]  (MX) 
Provided  for  in  siiiheading  0402.91: 

9906.04.26  Sii>ject  to  the  quantitative  limits 

specified  in  U.S.  note  7  to  this 

siixhapter Free  (MX) 

other: 

9906.04.27  Valued  not  over  35. 7(/kg [See  Annex  IIKB) 

to  this 
Proclamation]  (MX) 

9906.04.28  Other [See  Annex  1 1  KB) 

to  this 

Proclamation]  (MX) 
Provided  for  in  si±heading  0402.99: 

9906.04.29  S(i}ject  to  the  quantitative  limits 

specified  in  U.S.  note  7  to  this 

sUjchapter Free  (MX) 

other: 

9906.04.30  Valued  not  over  51. 5f /kg [See  Annex  II KB) 

to  this 
Proclamation]  (MX) 

9906.04.31  other [See  Annex  III(B) 

to  this 
Proclamation]  (MX) 
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Goods  of  Mexico,  infer  the  term  of  general 
note  12  to  the  tariff  schedule  (con.): 

Buttensi  Ik,  curdled  mi  Ik  and  cream,  yogurt, 

kephir  and  other  fermented  or  acidified  milk 

and  cream,  whether  or  not  concentrated  or 

containing  added  sugar  or  other  sweetening 

matter  or  flavored  or  containing  added  fruit, 

nuts  or  cocoa: 

Provided  for  in  siisheading  0403.10.00: 
In  dry  form: 

9906.04.32  Stfcject  to  the  quantitative 

limits  specified  in  U.S.  note  7 

to  this  siixrhapter Free  (NX) 

Other: 

9906.04.33  Valued  not  over  $1.27/kg (See  Annex  1 11 (B) 

to  this 
Proclamation]  (NX) 

9906.04.34  Other (See  Amex  IIKB) 

to  this 
Proclamation]  (NX) 

9906.04.35  Other Free  (NX) 

Provided  for  in  sUiheading  0403.90.10  or 

0403.90.15: 

9906.04.36  Sii>ject  to  the  quantitative  limits 

specified  in  U.S.  note  4  to  this 

''^  siixrh^ter Free  (NX) 

Other: 

9906.04.37  Valued  not  over  65. 7</ 1  iter [See  Amex  1 1  KB) 

to  this 
Proclamation]  (NX) 

9906.04.38  Other [See  Annex  IIKB) 

to  this 

Proclamation]  (MX) 
Provided  for  in  sii^heading  0403.90.40: 

9906.04.39  Siiiject  to  the  quantitative  limits 

specified  in  U.S.  note  6  to  this 

subchapter Free  (NX) 

Other: 

9906.04.40  Valued  not  over  S1.22/kg [See  Annex  IIKB) 

to  this 
Proclamation]  (NX) 

9906.04.41  Other [See  Amex  IIKB) 

to  this 

Proclamation]  (NX) 
Provided  for  in  siiiheading  0403.90.50: 

9906.04.42  Sti>ject  to  the  quantitative  limits 

specified  in  U.S.  note  6  to  this 

svlxrhapter Free  (NX) 

Other: 

9906.04.43  Valued  not  over  SI. 27/kg [See  Annex  IIKB) 

.  to  this 

Proclamation]  (MX) 

9906.04.44  Other [See  Annex  IIKB) 

to  this 
Proclamation]  (MX) 
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Goods  of  Mexico,  under  the  terms  of  general 
note  12  to  the  tariff  schedule  (con.): 

Buttermilk,  curdled  milk  and  cream,  yogurt, 

kephir  and  other  fermented  or  acidified  milk 

and  cream,  lAether  or  not  concentrated  or 

containing  added  sugar  or  other  sweetening 

matter  or  flavored  or  containing  added  fruit, 

nuts  or  cocoa  (con.): 

Provided  for  in  subheading  0403.90.60: 

9906.04.45  Sifcject  to  the  quantitative  limits 

specified  in  U.S.  note  5  to  this 

siixhapter Free  (MX) 

Other: 

9906.04.46  Valued  not  over  $1. 27/kg [See  Amex  IIKB) 

to  this 
Proclamation]  (MX) 

9906.04.47  Other [See  Annex  II  1(B) 

to  this 
Proclamation]^  (MX) 

Provided  for  in  subheading  0403.90.70  or 

0403.90.75: 

9906.04.48  Subject  to  the  quantitative  limits 

specified  in  U.S.  note  5  to  this 

siixhapter. Free  (MX) 

Other: 

9906.04.49  Valued  not  over  $1.30/kg [See  Amex  IIKB) 

to  this 
Proclamation]   (MX) 

9906. (A. 50  Other [See  Amex  IIKB) 

to  this 

Proclamation]   (MX) 
Provided  for  in  stfcheading  0403.90.80: 

Goods  of  the  type  described  in  U.S. 

note  7  to  this  subchapter: 

9906.04.51  SLfcject  to  the  quantitative 

limits  specified  in  U.S.  note  7 

to  this  siixhapter Free  (MX) 

Other: 

9906.04.52  Valued  not  over  $1. 27/kg [See  Annex  IIKB) 

to  this 
Proclamation]  (MX) 

9906.04.53  Other [See  Amex  IIKB) 

to  this 
Proclamation]   (MX) 

9906.04.54  Other Free  (MX) 
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Section  (A),      (con.) 

123.      (con.): 

Goods  of  Mexico,  inder  the  tenns  of  general 
note  12  to  the  tariff  schedule  (con.): 

Uhey,  litether  or  not  concentrated  or  containing 
added  sugar  or  other  sweetening  Ratter; 
products  consisting  of  natural  Milk 
constituents,  whether  or  not  containing  added 
si4iar  or  other  sweetening  matter,  not  elsewhere 
specified  or  included: 

Provided  for  in  subheading  0404.10.07  or 
0404.10.09: 

Goods  of  the  type  described  in  U.S. 
note  7  to  this  subchapter: 

9906.04.55  S(i>ject  to  the  quantitative 

limits  specified  in  U.S.  note  7 
to  this  subchapter... 

Other: 

9906.04.56  Valued  not  over  $1.28/kg 

9906.04.57  Other 


9906.04.58 


9906.04.59 


9906.04.60 


9906.04.61 


9906.04.62 


9906.04.63 


9906.04.64 


9906.04.65 


9906.04.66 


Other: 


Provided  for 
0404.10.07.. 


in  siiiieading 


Provided  for  in  siiiheading 

0404.10.09 

Provided  for  in  sOiheading  0404.10.40: 

Goods  of  the  type  described  in  U.S. 

note  6  to  this  stixhapter: 

Siiiject  to  the  quantitative 
limits  specified  in  U.S.  note  6 
to  this  sUxrhapter 

Other: 

Valued  not  over  $1.22/kg... 

other 

Goods  of  the  type  described  in  U.S. 
note  7  to  this  siixhapter: 

S(i>ject  to  the  quantitative 
limits  specified  in  U.S.  note  7 
>>^to  this  siijchapter 

Other: 

Valued  not  over  $1.22/kg... 

Other 

Other 


Free  (MX) 


[See  Annex  1 1  KB) 
to  this 
Proclamation]  (MX) 

[See  Annex  1 1  KB) 
to  this 
Proclamation]  (MX) 


[See  Annex  1 1  KB) 

to  this 
Proclamation]  (MX) 


Free  (MX) 


Free  (MX) 


[See  Annex  11  KB) 
to  this 
Proclamation]  (MX) 

[See  Annex  1 1  KB) 
to  this 
Proclamation]  (MX) 


Free  (MX) 


[See  Annex  IIKB) 
to  this 
Proclamation]  (MX) 

(See  Annex  IIKB) 
to  this 
Proclamation]  (MX) 

Free  (MX) 
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Goods  of  Mexico,  mder  the  terms  of  general 
note  12  to  the  tariff  schedule  (con.): 

Uhey,  whether  or  not  concentrated  or  containing 

added  sugar  or  other  sweetening  matter; 

products  consisting  of  natural  milk 

constituents,  whether  or  not  containing  added 

sugar  or  other  sweetening  natter,  not  elsewhere 

specified  or  included  (con.): 

Provided  for  in  siiiieading  0404.90.20: 

9906.04.67  Stfcject  to  the  quantitative  limits 

specified  in  U.S.  note  7  to  this 

subchapter Free  (MX) 

Other: 

9906.04.68  Valued  not  over  $1.28/kg [See  Amex  IIKB) 

to  this 
Proclamation]  (MX) 

9906.04.69  Other [See  Amex  1 1 1(B) 

to  this 

Proclamation]   (MX) 
Provided  for  in  stiiieading  0404.90.45  or 
0404.90.65: 

Goods  of  the  type  described  in  U.S. 
note  7  to  this  siixhapter: 

9906.04.70  Siijject  to  the  quantitative 

limits  specified  in  U.S.  note  7 

to  this  siix:hapter Free  (MX) 

Other: 

9906.04.71  Valued  not  over  $1.28/kg [See  Amex  IIKB) 

to  this 
Proclamation]  (MX) 

9906.04.72  Other [See  Amex  1 1 1(B) 

to  this 

Proclamation]   (MX) 
Other: 

9906.04.73  Provided  for  in  stiiheading 

0404.90.45 .' [See  Annex  IIKB) 

to  this 
Proclamation]  (MX) 

9906.04.74  Provided  for  in  subheading 

0404.90.65 Free  (MX) 

Butter  and  other  fats  and  oils  derived  from 
milk: 

Provided  for  in  sii^eading  0405.00.70  or 

0405.00.75: 

9906.04.75  Subject  to  the  quantitative  limits 

specified  in  U.S.  note  5  to  this 

siljchapter , Free  (MX) 

Other: 

9906.04.76  Valued  not  over  $1.30/kg (See  Annex  III(B) 

to  this 
Proclamation]  (MX) 

9906.04.77  Other [See  Annex  1 1  KB) 

to  this 
Proclamation]  (NX) 
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Section   (A).      (con.) 

123.      (con.): 

fibods  of  Mexico,  under  the  ter«s  of  general 
note  12  to  the  tariff  schedule  (con.): 

Butter  and  other  fats  and  oils  derived  from 
■ilk  (con.): 

Provided  for  in  subheading  0405.00.80: 
9906  04.78  S(i>ject  to  the  quantitative  limits 

specified  in  U.S.  note  5  to  this 
siix:hapter 

Other: 

9906.04.79  Valued  not  over  $1.57/kg 

9906.04.80  Other 

Cheese  and  curd: 

Provided  for  in  subheading  0406.10.10: 
9906  04  81  Sii)ject  to  the  quantitative  limits 

specified  in  U.S.  note  8  to  this 
subchapter 

9906.04.82  Other 

Provided  for  in  sdbheading  0406.10.50: 

Blue-mold  cheese  and  cheese  and 
sitstitutes  for  cheese  containing, 
or  processed  from,  blue-mold  cheese: 

9906.04.83  Subject  to  the  quantitative 

limits  specified  in  U.S.  note  8 
to  this  silxhapter 

Other: 

9906.04.84  Valued  not  over  $2. 32/ kg — 

9906.04.85  Other 

Cheddar  cheese,  and  cheese  and 
siiDstitutes  for  cheese  containing, 
or  processed  from,  Cheddar  cheese; 
American-type  cheese,  fncluding 
Colby,  washed  curd  and  granular 
cheese  (but  not  including  Cheddar 
cheese)  and  cheese  and  substitutes 
for  cheese  containing,  or  processed 
from,  such  American- type  cheese: 

9906.04.86  Subject  to  the  quantitative 

limits  specified  in  U.S.  note  8 

"^   to  this  subchapter 

Other: 

9906.04.87  Valued  not  over  $1.76/kg... 

9906.04.88  Other.. 


Free  (MX) 


[See  Annex  1 11(B) 
to  this 
Proclanation]    (MX) 

[See  Amex  HUB) 
to  this 
Proclamation]    (MX) 


Free  (MX) 
Free  (MX) 


Free  (MX) 


[See  Amex  1 1  KB) 
to  this 
Proclamation]   (MX) 

[See  Annex  1 1  KB) 
to  this 
Proclamation]   (MX) 


Free  (MX) 


[See  Annex  1 1  KB) 
to  this 
Proclamation]  (MX) 

[See  Annex  IIKB) 
to  this 
Proclamation]  (MX) 
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Section   (A).      (con.) 

123.      (con.): 

Goods  of  Mexico,  inder  the  terms  of  general 
note  12  to  the  tariff  schedule  (con.): 
Cheese  and  curd  (con.): 

Provided  for  in  sUiteading 
0406.10.50  (con.): 

Edam  and  Gouda  cheeses: 

9906.04.89  S(i>ject  to  the  quantitative 

limits  specified  in  U.S.  note  8 

to  this  subchapter Free  (P0() 

Other: 

9906.04.90  Valued  not  over  $2.87/kg [Sec  Amex  IIKB) 

to  this 
Proclamation]  (MX) 

9906.04.91  Other [See  Arviex  IIKB) 

to  this 
-     Proclamtion]  (NX) 
Cheese  and  sctetitutes  for  cheese 
containing,  or  processed  from,  Edam 
and  Gouda  cheese: 

9906.04.92  Subject  to  the  quantitative  '' 

limits  specified  in  U.S.  note  8 

to  this  sUxhapter Free  (MX) 

Other: 

9906.04.93  Valued  not  over  SI. 97/kg [See  Amex  111(8)  . 

to  this 
Proclamation]  (NX) 

9906.04.94  Other [See  Annex  111(8} 

,  to  this 

Proclamtion]  (NX) 
Italian- type  cheeses,  made  from 
•  cow's  milk,  in  original  loaves 

(Romano  made  from  cow's  milk, 
Reggiano,  Parmesan,  Provolone, 
Provoletti  and  Sbrinz): 

9906.04.95  Siiiject  to  the  quantitative 

limits  specified  in  U.S.  note  8 

to  this  sitehapter Free  (MX) 

Other: 

9906.04.96  Valued  not  over  $3.1 3/kg [See  Amex  1 1 1(B) 

to  this 
Proclamation]  (MX) 

9906.04.97  Other [See  Annex  IIKB) 

to  this 
Proclamation]  (NX) 
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Section  (A),      (con.) 

123.      (con.): 

Goods  of  Ncxico,  mder  the  terms  of  general 
note  12  to  the  tariff  schedule  (con.): 
Cheese  and  curd  (con.): 

Provided  for  in  sulaheading 
0406.10.50  (con.): 

Italian-type  cheeses,  Riade  from 
coM's  milk,  not  in  original  loaves 
(Romano  made  from  cow's  milk, 
Reggiano,  Parmesan,  Provolone, 
Provoletti,  Sbrinz  and  Goya)  and 
cheese  and  siiistitutes  for  cheese 
containing,  or  processed  from,  such 
I  tali an- type  cheeses,  U^ether  or  not 
in  original  loaves: 
9906.04.96  Sii)ject  to  the  quantitative 

limits  specified  in  U.S.  note  8 
to  this  siiichapter 

Other: 
9906,04.99  Valued  not  over  $2.30/kg.... 

9906.05.00  Other 

Swiss  or  Enmentaler  cheese  other  than 
with  eye  formation,  Gruyere-process 
cheese  and  cheese  and  siistitutes  for 
cheese  containing,  or  processed  from, 
such  cheeses: 

9906.05.01  Subject  to  the  quantitative 

limits  specified  in  U.S.  note  8 
to  this  subchapter 

Other: 

9906.05.02  Valued  not  over  $2.04/kg.... 

9906.05.03  Other 


Other: 


9906.05.04 


9906.05.05 


9906.05.06 


Cheese,  and  sii»titutes  for 
cheese,  containing  0.5  percent 
or  less  by  weight  of  butterfat: 
Sii>ject  to  the  quantitative 
limits  specified  in  U.S. 
note  8  to  this  siixhapter... 


Other: 


Valued  not  over 
$1.72/kg. 


Other. 


Free  (MX) 


[See  Amex  1 1  KB) 
to  this 
Proclamation]  (MX) 

[See  Annex  1 1  KB) 
to  this 
Proclamation]  (MX) 


Free  (MX) 


[See  Annex  IIKB) 
to  this 
Proclamation]  (MX) 

[See  Annex  IIKB) 
to  this 
Proclamation]  (MX) 


Free  (MX) 


[See  Annex  IIKB) 
to  this 
Proclamation]  (MX) 

[See  Annex  IIKB) 
to  this 
Proclamation]  (MX) 
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Sectlon   (A).      (con.) 

123.      (con.): 

* 

Goods  of  Mexico,  mder  the  terms  of  general 
note  12  to  the  tariff  schedule  (con.): 
Cheese  and  curd  (con.): 

Provided  for  in  st±heading 
0406.10.50  (con.): 
Other  (con.): 
Other: 

Cheeses  and  sitetitutes  for 
cheese  (except  cheese  not 
containing  cow's  milk,  and 
soft  ripened  cow's  milk 
cheese) : 

9906.05.07  Sii>ject  to  the 

quantitative  limits 
specified  in  U.S. 
note  8  to  this 

siixrhapter Free  (MX) 

Other: 

9906.05.08  Valued  not  over 

S2.30/kg [See  Annex  1 1 KS) 

to  this 
Proclamation]  (NX) 

9906.05.09  Other (See  Annex  111(8) 

to  this 
Proclamation]  (NX) 

9906.05.10  Other Free  (MX) 

Provided  for  in  stiiheading  0406.20.20: 

9906.05.11  Subject  to  the  quantitative  limits 
«  specified  in  U.S.  note  8  td  this 

nixrhapter Free  (MX) 

Other: 

9906.05.12  Valued  not  over  $2.32/kg [See  Annex  IIKB) 

to  this 
Proclamation]  (NX) 

9906.05.13  Other [See  Annex  1 1  KB) 

to  this 
Proclamation]  (NX) 

Provided  for  in  s(i4ieading  0406.20.30  or 

0406.20.35: 

9906.05.14  S(i>ject  to  the  quantitative  limits 

specified  in  U.S.  note  8  to  this 

siiKhapter Free  (NX) 

Other: 

9906.05.15  Valued  not  over  S1.76/kg [See  Annex  III(B) 

to  this 
Proclamation]  (NX) 

9906.05.16  Other [See  Amex  1 1  KB) 

to  this 
Proclamation]  (NX) 
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Section   (A) .      (con.) 

123.      (con.): 

Goods  of  Mexico,  mder  the  ter«B  of  general 
note  12  to  the  tariff  schedule  (con.): 
Cheese  and  curd  (con.): 

Provided  for  in  0406.20.40: 
Process  cheese: 

9906.05.17  SiAject  to  the  <^jantitative 

limits  specified  in  U.S.  note  8 
to  this  siiichapter 

Other: 

9906.05.18  Valued  not  over  $1.97/lcg.... 

9906.05.19  Other 

Other: 

9906.05.20  Subject  to  the  quantitative 

limits  specified  in  U.S.  note  8 
to  this  subchapter 

Other: 

9906.05.21  Valued  not  over  $2.87/k9... 

9906.05.22  Other 

Provided  for  in  sdiieading  0406.20.50: 
Made  from  cou'  milk: 

9906.05.23  Siiiject  to  the  quantitative 

limits  specified  in  U.S.  note  8 
to  this  subchapter 

Other: 

9906.05.24  Valued  not  over  $2.30/kg... 

9906.05.25  Other 

9906.05.26  Other 

Provided  for  in  siiiheading  0406.20.60: 

9906.05.27  Containing,  or  processed  from, 

Symdza,  Gjetost,  Gaimelost, 
Nokkelost  or  Roquefort  cheeses 


Free  (MX) 


[See  Amex  III(B) 
to  this 
Proclamation]  (MX) 

[See  Annex  1 11(B) 
to  this 
Proclamation]  (MX) 


Free  (MX) 


[See  Annex  III(B) 
to  this 
Proclamation]  (MX) 

[See  Annex  III(B) 
to  this 
Proclamation]  (MX) 


Free  (MX) 


[See  Annex  II KB) 
to  this 
Proclamation]  (MX) 

[See  Annex  1 1  KB) 

to  this 
Proclamation]  (MX) 

[See  Annex  1 1  KB) 
to  this 
Proclamation]  (MX) 


(See  Annex  IIKB) 
to  this 
Proclanation]  (MX) 
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Section  (A).      (con.) 

123,      (con.): 

Goods  of  Mexico,  under  the  terms  of  general 
note  12  to  the  tariff  schedule  (con.): 
Cheese  and  curd  (con.): 

Provided  for  in  subheading 
0406.20.60  (con.): 

Containing,  or  processed  from, 
blue-veined  cheese  (except 
Roquefort): 

9906.05.28  Sil>ject  to  the  qu«ititative 

limits  specified  in  U.S.  note  8 

to  this  siix:hapter Free  (MX) 

other: 

9906.05.29  Valued  not  over  $2. 32/kg [See  Amex  1 1 1(B) 

to  this 
Proclamation]  (MX) 

^''^^•^•V^  Other [See  Amex  II KB) 

to  this 

Proclamation]  (NX) 
Containing,  or  processed  from, 
Cheddar  cheese;  containing,  or 
processed  from,  American- type  cheese 
(including  Colby,  washed  curd  and 
granular  cheese  but  not  including 
Cheddar): 
9906.05.31  Sii>ject  to  the  quantitative 

limits  specified  in  U.S.  note  8 

to  this  siixhapter Free  (MX) 

Other: 

9906. 05. J2  Valued  not  over  S1.76/kg [See  Amex  IIKB) 

to  this 
Proclamation]  (MX) 

9906.05.33  other [See  Amex  1 1  KB) 

to  this 
Proclamation]  (MX) 

Containing,  or  processed  from,  Edam 

or  Gouda  cheese: 

9906.05.34  Subject  to  the  quantitative 

limits  specified  in  U.S.  note  8 

to  this  siijchapter Free  (MX) 

Other: 

9906.05.35  Valued  not  over  $1.97/kg [See  Amex  1 11(B) 

to  this 
Proclamation]  (MX) 

''<^-°5-36  Other [See  Amex  11 1(B) 

to  this 
Proclamation]  (NX) 
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Section  (A),      (con.) 
123.      (con.): 

Goodi  of  NMico,  mlBr  the  tens  of  gmeral 
note  12  to  the  tariff  schedule  (con.): 
Cheese  and  curd  (con.): 

Provided  for  in  siMeadinQ 
0406.20.60  (con.): 

Containino,  or  processed  froa, 
Italian- type  cheeses  (Bowano, 
Reegiano,  Panaasan.  Provolone, 
Prowoletti,  Starinz  and  Goya) 
froai  cou's  ailk: 

9906.05.37  SObject  to  the  qjantitative 

liaits  specified  in  U.S.  note  8 
to  this  subchapter 

Other: 

9906.05.38  Valued  not  over  S2.30/k9 

9906.05.39  Other 

Containing,  or  processed  from,  Swiss, 
Emaentaler,  or  Cruyere- process 
cheeses: 

9906.05.40  St^ject  to  the  quantitative 

Units  specified  in  U.S.  note  8 
to  this  subchapter 

Other: 

9906.05.41  Valued  not  over  S2.04/kg.... 

9906.05.42  Other 


Other: 

Containing  0.5  percent  or  less 

by  weight  of  butterfat: 

subject  to  the  quantitative 
limits  specified  in  U.S. 
note  8  to  this  siixhapter... 


Other: 


Valued  not  over 
$1.72/kg 


Other. 


v^ 


Free  (MX) 


[See  Amex  III(B) 
to  this 
Proclaaation]  (NX) 

[See  Amex  III(B) 
to  this 
ProclaBBtiorO  (MX) 


Free  (MX) 


(See  Annex  1 1  KB) 
to  this 
Proclamation]  (MX) 

[See  Annex  III(B) 
to  this 
Proclanetion]  (MX) 


Free  (MX) 


[See  Annex  III(B) 
to  this 
Proclamtion]   (MX) 

[See  Amex  III(B) 
to  this 
Proclaaation]  (MX) 
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Section   (A) .      (con. ) 

123.      (con.): 

Goods  of  Mexico,  cnder  the  terms  of  general 
note  12  to  the  tariff  schedule  (con.): 
Cheese  and  ctird  (con.): 

Provided  for  in  siitfteading 
0406.20.60  (con.): 
other  (con.): 
other: 

Containing  cou's  nilk: 

9906.05.46  &A>ject  to  the 

quantitative  limits 
specified  in  U.S. 
note  8  to  this 

subchapter Free  (MX) 

Other: 

9906.05.47  Valued  not  over 

S2.30/kg [See  Annex  11  KB) 

to  this 
Proclamation]  (MX) 

9906.05.48  Other [See  Annex  1 1  KB) 

to  this 
Proclamation]  (MX) 

9906.05.49  Other [See  Annex  1 1  KB) 

to  this 

Proclamation]  (MX) 
Provided  for  in  subheading  0406.30.10: 

9906.05.50  Sii>ject  to  the  quantitative  limits 

specified  in  U.S.  note  8  to  this 

sitchapter Free  (MX) 

Other: 

9906.05.51  Valued  not  over  S2.32/kg [See  Amex  1 1  KB) 

to  this 
Proclamation]  (MX) 

9906.05.52  Other [See  Amex  1 1  KB) 

to  this 
Proclamation]  (MX) 

Provided  for  in  siiiieading  0406.30.20  or 

0406.30.30: 

9906.05.53  Sti>ject  to  the  quantitative  limits 

specified  in  U.S.  note  8  to  this 

siijchapter Free  (MX) 

other: 

9906.05.54  Valued  not  over  $1.76/kg [See  Annex  1 1  KB) 

to  this 
Proclamation]  (MX) 

9906.05.55  Other [See  Annex  1 1  KB) 

to  this 
Proclamation]  (MX) 
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Section  (A) .      (con.) 

123.      (con.): 

Goods  of  Mexico,  under  the  terms  of  general 
note  12  to  the  tariff  schedule  (con.): 
Cheese  and  curd  (con.): 

Provided  for  in  sUiheading  0406.30.40: 

9906.05.56  Sii)ject  to  the  quantitative  limits 

specified  in  U.S.  note  8  to  this 
siixhapter 

Other: 

9906.05.57  Valued  not  over  $1.97/kg 

9906.05.58  Other .'. 

Provided  for  in  subheading  0406.30.50: 
9906  05.59  Subject  to  the  quantitative  limits 

specified  in  U.S.  note  8  to  this 
siixhapter 

Other: 

9906.05.60  Valued  not  over  $2.04/kg 

9906.05.61  Other 

Provided  for  in  siinheading  0406.30.60: 

9906.05.62  Containing,  or  processed  from, 

Byrndza,  Gjetost,  Ganmelost, 
Nokkelost  or  Roquefort  cheeses 


Containing,  or  processed  from, 
blue- veined  cheese  (except 
Roquefort): 
■9906.05.63  Sifcject  to  the  quantitative 

limits  specified  in  U.S.  note  8 
to  this  siixhapter 

Other: 

9906.05.64  Valued  not  over  S2.32/kg... 

9906.05 .65  Other 


*-^ 


Free  (MX) 


[See  Annex  III(B) 
to  this 
Proclamation]  (MX) 

[See  Annex  IIKB) 
to  this 
Proclamation]  (MX) 


Free  (MX) 


[See  Annex  1 1  KB) 
to  this 
Proc legation]  (MX) 

[See  Annex  1 1  KB) 
to  this 
Proclamation]  (MX) 


[See  Annex  IIKB) 
to  this 
Proclamation]  (MX) 


Free  (MX) 


[See  Annex  IIKB) 
to  this 
Proclamation]  (MX) 

[See  Annex  IIKB) 
to  this 
Proclamation]  (MX) 
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Sectlon  (A),      (con.) 

123.      (con.):    ■ 

Goods  of  Mexico,  under  the  terms  of  general 
note  12  to  the  tariff  schedule  (con.): 
Cheese  and  curd  (con.): 

Provided  for  in  siiiieading 
0406.30.60  (con.): 

Containing,  or  processed  froi, 
Cheddar  cheese;  containing,  or 
processed  frcn,  American- type  cheese 
(including  Colby,  washed  curd  and 
granular  cheese  but  not  including 
Cheddar): 

9906.05.66  Siiiject  to  the  quantitative 

liaits  specified  in  U.S.  note  8 

to  this  siixhapter Free  (W) 

Other: 

9906.05.67  Valued  not  over  $1,76/kg .  [See  Arnex  HUB) 

to  this 
Proclantion]  (NX) 

9906.05.68  Other [See  Annex  II Ij[B) 

to  this 
ProclaMticn]  (!«) 

Containing,  or  processed  from,  Edan 

or  Gouda  cheese: 

9906.05.69  Siisject  to  the  quantitative 

limits  specified  in  U.S.  note  8 

to  this  sUx:hapter Free  (NX) 

Other: 

9906.05.70  Valued  not  over  SI. 97/kg [See  Amex  III(B) 

to  this 
*  Proclanation]  (MX) 

9906.05.71  Other (See  Annex  1 1 1(B) 

to  this 
Proclanation]  (NX) 

Containing,  or  processed  froM, 

I  tali an- type  cheeses  (Romano, 

Reggiano,  Parmesan,  Provolone, 

Provoletti,  Sbrinz  and  Goya): 
Made  from  cow's  milk: 

9906.05.72  Siiiject  to  the  quantitative 

limits  specified  in  U.S. 

note  8  to  this  siixhapter Free  (NX) 

other: 

9906.05.73  Valued  not  over 

S2.30/kg [See  Annex  IIKB) 

to  this 
Proclamation]  (NX) 

9906.05.74  other [See  Annex  IIKB) 

to  this 
Proclamation]  (NX) 

9906.05.75  Other [See  Annex  IIKB) 

to  this 
Proclamation]  (NX) 
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Section   (A) .       (con.) 

123.      (con.): 

Goods  of  Mexico,  i«ter  the  tenw  of  general 
note  12  to  the  tariff  schedule  (con,): 
Cheese  and  curd  (con.): 

Provided  for  in  subheading 
0406.30.60  (con.): 

Containing,  or  processed  from,  Swiss, 
Eimientaler,  or  Gruyere- process 
cheeses: 
9906  05.76  Sii)ject  to  the  quantitative 

limits  specified  in  U.S.  note  8 
to  this  subchapter 

Other: 

9906.05.77  Valued  not  over  S2.04/kg 

9906.05.78  Other 

Other: 

Containing  0.5  percent  or  less 
by  weight  of  butterfat: 

9906.05.79  Stl)ject  to  the  quantitative 

limits  specified  in  U.S. 
note  8  to  this  stixhapter... 

Other: 

9906.05.80  Valued  not  over 

$1.72/kg 


9906.05.81 


9906.05.82 


Other. 


Other: 


9906.05.83 


9906.05.84 


9906.05.85 


Containing  cou's  milk: 
Sii>ject  to  the 
quantitative  limits 
specified  in  U.S. 
note  8  to  this 
siixhaptpr 

Other: 

Valued  not  over 
»2.30/kg 

Other 

Other 


Free  (MX) 


[See  Annex  1 1  KB) 
to  this 
Proclamation]  (MX) 

{See  Annex  1 1  KB) 

to  this 
Proclamation]  (MX) 


Free  (MX) 


[See  Annex  IIKB) 
to  this 
Proclamation]  (MX) 

[See  Annex  IIKB) 
to  this 
Proclamation]  (MX) 


Free  (MX) 


[See  Annex  IIKB) 
to  this 
Proclamation]  (MX) 

[See  Annex  IIKB) 
to  this 
Proclamation]  (MX) 

[See  Annex  IIKB) 
to  this 
Proclamation]  (MX) 


Federal  Register  /  Vol.  58,  No.  242  /  Monday.  December  20,  1993  /  Presidential  Documents     67117 

Annex  II   (con.) 
-85- 

Section  (A),      (con.) 

123.      (con.): 

Goods  of  Mexico,  under  the  terms  of  general 
note  12  to  the  tariff  schedule  (con.): 
Cheese  and  curd  (con.): 

Provided  for  in  sUbheading  0406.40.60  or 

0406.40.80: 

9906.05.86  Scfcject  to  the  quantitative  limits 

specified  in  U.S.  note  8  to  this 

subchipter Free  (MX) 

Other: 

9906.05.87  Valued  not  over  S2.32/kg [See  Annex  IIKB) 

to  this 
Proclamation]  (MX) 

9906.05.88  Other [See  Annex  1 1  KB) 

to  this 

Proclamation]  (MX) 
Provided  for  in  sUbheading  0406.90.10: 

9906.05.89  Subject  to  the  quantitative  limits 

specified  in  U.S.  note  8  to  this 

stix^^ter Free  (MX)     - 

Other: 

9906.05.90  Valued  not  over  $1.76/kg [See  Annex  IIKB) 

to  this 
Proclamation]  (MX) 

9906.05.91  Other [See  Annex  1 1  KB) 

to  this 

Proclamation]  (PK) 
Provided  for  in  subheading  0406.90.15: 
9906.05*92  SUbject  to  the  quantitative  limits 

specified  in  U.S.  note  8  to  this 
siAchapter Free  (MX) 

Other: 

9906.05.93  Valued  not  over  S2.87/kg [See  Annex  1 1  KB) 

to  this 
Proclamation]  (MX) 

9906.05.94  Other [See  Annex  IIKB) 

to  this 

Proclamation]  (MX) 
Provided  for  in  siiiieading  0406.90.30: 
Made  from  cou's  milk  and  not  in 
original  loaves: 

9906.05.95  SJsject  to  the  quantitative 

limits  specified  in  U.S.  note  8 

to  this  siix*apter Free  (MX) 

Other: 

9906.05.96  Valued  not  over  S2.30/kg [See  Annex  1 1  KB) 

to  this 
Proclamation]  (MX) 

9906.05.97  Other [See  Annex  II KB) 

to  this 
Proclamation]  (NX) 

9906.05.98  Other [See  Annex  IIKB) 

to  this 
Proclamation]  (MX) 
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Sectlon   (A) .      (con.) 

123.      (con.): 

Goods  of  Mexico,  inder  the  terna  of  general 
note  12  to  the  tariff  schedule  (con.): 
Cheese  and  ctjrd  (con.): 

Provided  for  in  sdbheading  0406.90.35: 
Made  frcn  cow's  lailk  in  original 
loaves: 
9906.05.99  StAject  to  the  quantitative 

Units  specified  in  U.S.  note  8 
to  this  subchapter 

Other: 

9906.06.00  Valued  not  over  $3.13/kg 

9906.06.01  Other , 

Other: 

0906.06.02  S(i>ject  to  the  quantitative 

limits  specified  in  U.S.  note  8 
to  this  sUxhapter 

Other: 

9906.06.03  Valued  not  over  $2.30/kg 

9906.06.04  Other 

Provided  for  in  siiiheading  0406.90.40: 
Made  from  cou's  milk: 
In  original  loaves: 

9906.06.05  Subject  to  the  quantitative 

limits  specified  in  U.S. 
note  8  to  this  stiichapter... 

Other: 
9906  06.06  Valued  not  over 

$3.13/kg 


9906.06.07 


9906.06.08 


9906.06.09 


9906.06.10 


9906.06.11 


Other. 


Other: 

Sii)ject  to  the  quantitative 
limits  specified  in  U.S. 
^  note  8  to  this  sitehapter... 

Other: 

Valued  not  over 
$2.30/kg 

Other 

Other ' 


Free  (MX) 


[See  Annex  III(B) 
to  this 
Proclanationl  (MX) 

(See  Annex  III(B) 
to  this 
Proclamation]  (MX) 


Free  (MX) 


[See  Annex  IIKB) 
to  this 
Proclamation]  (MX) 

[See  Annex  III(B) 
to  this 
Proclamation]  (MX) 


Free  (MX) 


[See  Annex  IIKB) 
to  this 
Proclamation]  (MX) 

[See  Amex  IIKB) 
to  this 
Proclamation]  (MX) 


Free  (MX) 


[See  Annex  IIKB) 
to  this 
Proclamation]  (MX) 

(See  Amex  IIKB) 
to  this 
ProclOMtion]  (MX) 

[See  Annex  IIKB) 
to  this 
Proclamation]  (MX) 
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Sectlon   (A).      (con.) 

123.      (con.): 

* 
Goods  of  Mexico,  inder  the  terms  of  general 
note  12  to  the  tariff  schedule  (con.): 
Cheese  and  curd  (con.): 

Provided  for  in  subheading  0406.90.45: 
Swiss  or  Emnentaler  cheese: 

9906.06.12  Subject  to  the  quantitative 

limits  specified  in  U.S.  note  8 

to  this  siixhapter Free  (MX) 

Other: 

9906.06.13  Valued  not  over  S2.78/kg [See  Annex  111(8} 

to  this 
Proclamation]  (MX) 

9906.06.14  Other [See  Annex  1 1  KB) 

to  this 
Proclamation]  (MX) 

9906.06.15  Gamnelost  and  Nokkelost  cheeses [See  Annex  IIKB) 

to  this 

Proclamation]  (MX) 
Provided  for  in  subheading  0406.90.65: 

9906.06.16  Subject  to  the  quantitative  limits 

specified  in  U.S.  note  8  to  this 

siijchapter Free  (MX) 

Other: 

9906.06.17  Valued  not  over  $1.76/kg [See  Annex  IIKB) 

to  this 
Proclamation]  (MX) 

9906.06.18  Other [See  Annex  1 1  KB) 

.     to  this 

Proclamation]   (MX) 
Provided  for  in  svlaheading  0406.90.70: 

9906.06.19  S(i>ject  to  the  quantitative  limits 

specified  in  U.S.  note  8  to  this 

subchapter Free  (MX) 

Other: 

9906.06.20  Valued  not  over  S2.30/kg [See  Annex  1 1 1(B) 

to  this 
Proclamation]  (MX) 

9906.06.21  Other [See  Amex  1 1  KB) 

to  this 

Proclamation]  (MX) 
Provided  for  in  siiiheading  0406.90.80: 

Containing,  or  processed  from, 

blue-veined  cheese: 

9906.06.22  Sii>ject  to  the  quantitative 

limits  specified  in  U.S.  note  8 

to  this  siixhapter Free  (MX) 

Other: 

9906.06.23  Valued  not  over  $2.32/kg [See  Annex  IIKB) 

to  this 
Proclamation]  (MX) 

9906.06.24  Other [See  Annex  1 1  KB) 

to  this 
Proclamation]  (MX) 
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Section  (A) .      (con. ) 

123.      (con.): 

Goodi  of  Ntxico,  indw  th*  tenit  of  gmcral 
nott  12  to  th*  tariff  schodult  (con.): 
Ch«««o  and  curd  (con.): 

Provfdad  for  in  subhtadine 
(K06.90.80  (con.): 

Containine,  or  proeataad  froa, 
Chaddar  chaesa;  containing,  or 
procaaaad  froii,  Anerican-typa  diacsa 
(includins  Colby,  washed  curd  and 
granular  chaase  but  not  including 
Chaddar): 

9906.06.25  Subjact  to  tha  quantitativa 

liaits  tpacifiad  in  U.S.  nota  8 

to  this  sitehaptar Free  (MX) 

Other: 

9906.06.26  Valued  not  over  SI. 76/kg [Sec  Annex  1 1 1(B) 

to  this 
ProclaMtion]  (NX) 

9906.06.27  Other [See  Arnex  III(B) 

to  this 
Proclamtion]  (NX) 

Containing,  or  processed  fron,  Edaa 

or  Gouda  cheese: 

9906.06.28  Subject  to  the  quantitative 

limits  specified  in  U.S.  note  8 

to  this  siijchapter Free  (MX) 

Other: 

9906.06.29  Valued  not  over  $1.97/lcg [See  kmex  1 11(B) 

to  this 
Proclamation]   (MX) 

9906.06.30  Other [See  Arvwx  III(B) 

to  this 
Proclanation]  (MX) 

Containing,  or  processed  from,  Swiss, 

Ennentaler,  or  Gruyere- process 

cheeses: 

9906.06.31  SU)ject  to  the  quantitative 

limits  specified  in  U.S.  note  8 

to  this  sUjchapter Free  (MX) 

Other: 

9906.06.32  Valued  not  over  $2.04/k9 [See  Annex  1 1  KB) 

to  this 
Proclanation]  (NX) 

9906.06.33  'Other [See  Arwex  III(B) 

to  this 
«■>  ""  Proclamation]   (MX) 
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Sectlon  (A).      (con.) 
123.      (con.): 


9906.06.34 


9906.06.35 


9906.06.36 


Goods  of  Mexico,  under  the  terms  of  general 
note  12  to  the  tariff  schedule  (con.): 
Cheese  and  curd  (con.): 

Provided  for  in  subheading 
0406.90.80  (con.): 
Other: 

Containing  0.5  percent  or  less 
by  weight  of  butterfat: 

Siijject  to  the  quant  i  tat  iv 
limits  specified  in  U.S. 
note  8  to  this  stixhaptar. 

Other: 

Valued  not  over 
Sl.TZ/kg 


Other. 


9906.06.37 


9906.06.38 


9906.06.39 


9906.06.40 


9906.07.01 


9906.07.02 


Other: 

Containing  cow's  milk 
(except  soft-ripened  cow's 
milk  cheese): 

Sifcject  to  the 
quantitative  limits 
specified  in  U.S. 
note  8  to  this 
siixhapter 

Other: 

Valued  not  over 
»2.30/kg 

Other 

Other 

Tomatoes,  fresh  or  chilled: 

Provided  for  in  subheading  0702.00.20: 
Cherry  tomatoes: 

If  entered  during  the  period 
from  March  1  to  Apri I  30, 
inclusive 

If  entered  during  the  period 
from  May  1  to  July  14, 
inclusive,  or  the  period  from 
Septentxr  1  to  Novent>er  14, 
inclusive,  in  any  year 


Free  (NX) 


[See  Amex  111(B) 
to  this 
Proclamtion]   (MX) 

[Sec  Amex  III(B) 
to  this 
ProclMMtion]  (IK) 


Free  (NX) 


[Sec  Annex  IIKB) 
to  this 
Proclamation]  (NX) 

[See  Annex  III(B) 
to  this 
Proclamation]  (NX) 

[Sec  Annex  III(B) 
to  this 
Proclamation]  (NX) 


Free  (NX) 


[See  Annex  III(B) 
to  this 
Proclamation]  (MX) 
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Sectlon   (A).      (con.) 
123.      (con.): 


9906.07.03 


9906.07.04 
9906.07.05 


Goods  of  Mexico,  mder  the  terns  of  general 
note  12  to  the  tariff  schedule  (con.): 
Tomatoes,  fresh  or  chilled  (con.): 
Provided  for  in  siiiheading 
0702.00.20  (con.): 
Other: 

If  entered  during  the  period 
from  March  1  to  July  U, 
inclusive: 

Subject  to  the  quantitative 
limits  specified  in  U.S. 
note  9  to  this  subchapter... 


Other 

If  entered  during  the  period 
from  Sept  enter  1  to  Noveirter 
inclusive,   in  any  year 


H. 


9906.07.06 


9906.07.07 


9906.07.08 


9906.07.09 


Provided  for  in  siiiheading  0702.00.60: 
Cherry  tcmatoes: 

If  entered  during  the  period 
from  Noventier  15  to  Novenber  30, 
inclusive,   in  any  year 


9906.07.11 


9906.07.12 
9906.07.13 


If  entered  during  the  period 
from  December  1,  in  any  year,  to 
the  last  day  of  the  following 

February,  inclusive 

Other: 

Siiiject  to  the  quantitative 

limits  specified  in  U.S. 

note  10  to  this  siischapter 

Other 

Onions,  shallots,  garlic,  leeks  and  other 
alliaceous  vegetables,  fresh  or  phi  I  led: 
Provided  for  in  sObheading  0703.10.40: 
If  entered  during  the  period  from 
January  1  to  April  30,  inclusive,  in 
any  year: 

S(i>ject  to  the  quantitative 
limits  specified  in  U.S.  note  11 
to  this  siixrhapter 

"^ 

other 

If  entered  during  the  period  from 
May  1  to  Decenter  31,  inclusive,  in 
any  year 


[See  Annex  III(B) 
to  this 
Proclamation]  (MX) 

4.6«/kg  (MX) 


[See  Annex  1 1  KB) 
to  this 
Proclamation]  (MX) 


[See  Annex  III(B) 
to  this 
Proclamation]  (MX) 


Free  (MX) 


[See  Amex  III(B) 
to  this 
Proclamation]   (MX) 

3.3«/kg  (MX) 


[See  Annex  1 1  KB) 
to  this 
Proclamation]  (MX) 

3.9«/kg  (MX) 


[See  Amex  IIKB) 
to  this 
Proclamation]   (MX) 
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Section  (A),      (con.) 

123.      (con.): 

Goods  of  Mexico,  mder  the  terms  of  general 
note  12  to  the  tariff  schedule  (con.): 

Cabbaees,  cauliflower,  kohlrabi,  kale  and 
similar  edible  brassicas,  fresh  or  chilled: 
Provided  for  in  siUieading  0704.10.40: 

9906.07.14  If  entered  during  the  period  from 

January  1  to  Jtne  4,   inclusive,   in 
any  year 

9906.07.15  If  entered  during  the  period  froi 

October  16  to  Noventier  30,  incluiivt, 
in  any  year 

9906.07.16  If  entered  during  the  month  of 

Decanter 

Provided  for  in  siiiieading  0704.20.00: 

9906.07.17  If  entered  during  the  period  from 

January  1  to  March  31,  inclusive,  or 
the  period  fron  October  1  to 
Occcater  31,  inclusive,  in  any  yaw... 


9906.07.18 


9906.07.19 


9906.07.20 


9906.07.21 


9906.07.22 


If  entered  during  the  period  from 
April  1  to  Septenter  30,  inclusive, 
in  any  year 


Providad  for  in  sUiheading  0704.90.40: 
Sprouting  broccoli: 

If  entered  during  the  period 
from  January  1  to  May  31, 
inclusive,  in  any  year 


If  entered  during  the  period 
from  Jtfte  1  to  Decenter  31, 
inclusive,  in  any  year 


other: 


If  entered  during  the  period 
from  Jaruary  1  to  May  31, 
inclusive,  or  the  period  from 
Noventer  1  to  Decenter  31, 
inclusive,  in  an 


If  entered  during  the  period 
from  Jme  1  to  October  31, 
inclusive,  in  any  year 


[See  Amex  III(B) 
to  this 
Proclamation]  (W) 


[See  Annex  III(B) 

to  this 
Proclamation]  (MK) 


Frte  (MX) 


[Sec  Amex  IIKI) 
to  this 
Proclamatian]  (W) 


[Sm  Amex  III(i> 
to  this 
Proclamation]  (MK) 


[See  Mvwx  IIKI) 

to  this 
ProclMatiam  (NX) 


(See  Amex  III(I) 
to  this 
Proclaationl  (N() 


[Set  Amex  IIKI) 
to  this 
Proclamation)  (MK) 


Free  (NX) 
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Section   (A).      (con.) 
123.      (con.): 


9906.07.23 


9906.07.24 


Goods  of  Mexico,  yrder   the  teme  of  general 
note  12  to  the  tariff  schedule  (ccn.): 
Lettuce  (Lactuca  sativa)  and  chicory 
(CichoriuB  spp.),  fresh  or  chilled: 

Provided  for  in  siisheading  0705.11.40: 
If  entered  during  the  period  fron 
April  1  to  May  31,  inclusive,  in 
any  year,  or  during  the  month  of 
Noventxr 


9906.07.25 


9906.07.26 


9906.07.27 


9906.07.28 


If  entered  during  the  period  fron 
January  1  to  March  31,  inclusive,  in 
any  year,  or  during  the  month  of 
Deceinber 


Provided  for  in  subheading  0705.19.^^0: 
If  entered  during  the  period  from 
April  1  to  May  31,  inclusive,  in  any 
year,  or  during  the  month  of 
Noventer 


If  entered  during  the  period  from 
January  1  to  March  31,  inclusive,  in 
any  year,  or  during  the  month  of 
Decenter 


Cucuibers,  including  gherkins,  fresh  or 

chilled: 

Provided  for  in  S(±heading  0707.00.50: 
If  entered  during  the  month  of  May, 
or  the  period  from  October  1  to 
Noventser  30,  inclusive,  in  any  year.. 


If  entered  during  the  month  of  Jme, 
or  during  the  month  of  Septenfaer 


9906.07.29 


9906.07.30 


Leguninous  vegetables,  shelled  or  unshelled, 

fresh  or  chilled: 

Provided  for  in  sil]heading  0708.20.90: 
If  entered  during  the  period  from 
January  1  to  May  31,  inclusive,  or 
the  period  from  Novenber  1  to 
Decenber  31,  inclusive,  in  any  year. 

if  entered  during  the  period  from 
Jine  1  to  October  31,  inclusive,  in 
any  year 


[See  Annex  IIKB) 
to  this 
Proclamation]  (MX) 


[See  Amex  IIKB) 
to  this 
Proclamation]  (MX) 


[See  Annex  IIKB) 
to  this 
Proclamation]  (MX) 


[See  Annex  III(B) 
to  this 
Proclamation]  (MX) 


[See  Annex  IIKB) 
to  this 
Proclamation]  (MX) 

[See  Annex  IIKB) 
to  this 
Proclamation]  (MX) 


[See  Annex  IIKB) 
to  this 
Proclamation]  (MX) 


[See  Annex  IIKB) 
to  this 
Proclamation]  (MX) 
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Section   (A).      (con.) 
123.      (con.): 


9906.07.31 
9906.07.32 


9906.07.33 


9906.07.34 


Goods  of  Mexico,  inder  the  terms  of  general 
note  12  to  the  tariff  schedule  (con.): 
Other  vegetables,  fresh  or  chilled: 

Provided  for  in  SLbheading  0709.20.90: 

Uhi te  asparagus 

other: 

If  entered  during  the  month  of 
January 


If  entered  during  the  period 
from  February  1  to  Juie  30, 
inclusive,  in  any  year 


If  entered  during  the  period 
from  July  1  to  Decenber  31, 
inclusive,  in  any  year 


9906.07.35 


9906.07.36 
9906.07.37 


9906.07.38 


9906.07.39 


9906.07.40 


Provided  for  in  siiiieading  0709.30.20: 
If  entered  during  the  period  from 
April  1  to  Jine  30,   inclusive: 
Subject  to  the  quantitative 
limits  specified  in  U.S.  note  12 
to  this  siix:hapter 

other 

If  entered  during  the  period  from 
July  1  to  Septenber  30,  inclusive 

If  entered  during  the  period  from 
October  1  to  Novenber  30,  inclusive... 


Provided  for  in  SLbheading  0709.40.60: 
If  entered  during  the  period  from 
January  1  to  April  14,  inclusive, 
in  any  year,  or  during  the  month  of 
Decenber 


If  entered  during  the  period  from 
August  1  to  Novenber  30,  inclusive, 
in  any  year 


9906.07.41 


Provided  for  in  subheading  0709.60.00: 
Chili  peppers: 

If  entered  during  the  period 
from  August  1  to  Septenber  30, 
inclusive,  in  any  year 


9906.07.42 


9906.07.43 


If  entered  during  the  period 

from  October  1  in  any  year  to 

the  following  July  31, 

inclusive: 

Siisject  to  the  quantitative 
limits  specified  in  U.S. 
note  13  to  this  subchapter.. 


other. 


Free  (MX) 


[See  Annex  IIKB) 
to  this 
Proclamation]  (MX) 


r; 


X  IIKB) 


[See 
to 
Proclamation]  (MX) 


[See  Annex  1 1  KB) 
to  this 
Procldmation]  (MX) 


[See  Annex  1 1  KB) 
to  this 
Proclamation]  (MX) 

3.3c/kg  (MX) 

Free  (MX) 


[See  Annex  IIKB) 
to  this 
Proclamation]  (MX) 


[See  Arvwx  IIKB) 
to  this 
Proclamation]  (MX) 


[See  Annex  IIKB) 
to  this 
Proclamation]  (MX) 


Free  (MX) 


[See  Annex  IIKB) 
to  this 
Proclamation]   (MX) 

5,5«/kg  (MX) 
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Section   (A).      (con.) 
123.      (con.): 


9906.07.a 


9906.07.45 


Goods  of  Mexico,  uider  the  terms  of  general 
note  12  to  the  tariff  schedule  (con.): 

Other  vegetables,  fresh  or  chilled  (con.): 
Provided  for  in  subheading 
0709.60.00  (con.): 
Other: 

If  entered  during  the  period 
from  Jire  1  to  October  31, 
inclusive,  in  any  year 


If  entered  during  the  period 
from  January  1  to  Nay  31, 
inclusive,  or  the  period  from 
Noventer  1  to  Decentier  31, 
inclusive,  in  any  year 


9906.07.46 


Provided  for  in  subheading  0709.90.2:0: 
If  entered  during  the  period  from 
July  1  to  Septeirber  30,  inclusive, 
in  any  year 


9906.07.47 

9906.07.48 
9906.07.49 

9906.07.50 

9906.07.51 


9906.07.52 
9906.07.53 

9906.07.54 
9906.07.55 


If  entered  during  the  period  from 
October  1  in  any  year  to  the 
following  Juw  30,   inclusive: 
Sii>ject  to  the  quantitative 
limits  specified  in  U.S.  note  14 
to  this  subchapter 

Other 

Provided  for  in  subheading  0709.90.40: 

Sweet  corn 


Parsley: 

If  entered  during  the  period 
from  June  1  to  October  31, 
.  inclusive,  in  any  year 

If  entered  during  ttie  period 
from  January  1  to  May  31, 
inclusive,  or  the  period  from 
Noventoer  1  to  Decenter  31,  in 
any  year 

Cactus  leaves,  cilantro  (coriander), 
com  smut,  nopalitos  or  tomatillos... 

Other 


Vegetables  (mcooked  or  cooked  by  steaming  or 
boiling  in  water),  frozen: 

Provided  for  in  subheading  0710.80.97: 
Asparagus,  broccoli  or  cauliflower.. 


Other. 
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[See  Annex  1 11(B) 
to  this 
Proclanation]  (MX) 


[See  Amex  II KB) 
to  this 
Proclamation]  (MX) 


[See  Annex  1 11(B) 
to  this 
Proclamation]  (MX) 


[See  Annex  1 1  KB) 
to  this 
Proclamation]  (MX) 

2.4c/kg  (MX) 

[See  Annex  1 1  KB) 
to  this 
Proclamation]  (MX) 


Free  (MX) 


[See  Annex  1 1  KB) 
to  this 
Proclamation]  (MX) 

Free  (MX) 

[See  Annex  1 1  KB) 
to  this 
Proclamation]  (MX) 


[See  Annex  1 1 1(B) 
to  this 
Proclamation]  (MX) 

[See  Annex  1 1  KB) 
to  this 
Proclamation]  (MX) 


Annex  II  (con. ) 
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Section  (A).   (con.) 
123.   (con.): 


9906.07.56 


9906.07.57 


9906.08.01 


9906.08.02 


9906.08.03 


9906.08.04 


9906.08.05 


9906.08.06 


9906.08.07 


9906.08.08 


Goods  of  Mexico,  uider  the  terns  of  general 
note  12  to  the  tariff  schedule  (con.): 

Vegetables  provisionally  preserved  (for 
exanple,  by  sulfur  dioxide  gas,  in  brine,  in 
sulfur  water  or  in  other  preservative 
solutions),  but  uvuitable  in  that  state 
for  imnediate  consuiption: 

Provided  for  in  si±heading  0711.20.25: 

Green  in  color,  in  a  saline  solution, 
in  containers  each  holding  more  than 
8  kg,  drained  weight,  certified  by 
the  importer  to  be  used  for  repacking 
or  sale  as  green  olives 


Other. 


Dates,  figs,  pineapples,  avocados,  guavas, 
mangoes  and  mangosteens,  fresh  or  dried: 
Provided  for  in  stiiheading  0804.50.60: 
Guavas 


Mangoes  and  mangosteens. 


Citrus  fruit,  fresh  or  dried: 

Provided  for  in  subheading  0805.10.00: 
If  entered  during  the  period  from 
June  1  to  Noventer  30,  inclusive, 
in  any  year 


If  entered  at  any  other  time. 


Provided  for  in  sUbheading  0805.20.00: 
If  entered  during  the  period  from 
Nay  1  to  Septentier  30,  inclusive, 
in  any  year 


If  entered  at  any  other  time. 


Melons  (including  watermelons)  and  papayas 

(papaws),  fresh: 

Provided  for  in  subheading  0807.10.20: 
If  entered  during  the  period  from 
January  1  to  May  IS,  inclusive, 
in  any  year,  or  during  the  month 
of  Decenter 


If  entered  during  the  period  from 
Nay  16  to  July  31,  inclusive,  or  the 
period  from  Septenber  16  to 
Noventer  30,  inclusive,  in  any  year.. 


Free  (NX) 

[See  Amex  1 1  KB) 
to  this 
Proclaiaation]  (NX) 


[See  Annex  III(B) 
to  this 
Proclamation]  (NX) 

[See  Annex  11  KB) 
to  this 
Proclamation]  (NX) 


Free  (NX) 

(See  Annex  III(B) 

to  this 
Proclamation]  (W() 


[See  Annex  IIKB) 
to  this 
Proclamation]  (NX) 

[See  Annex  1 1  KB) 

to  this 
Proclamation]  (NX) 


Free  (NX) 


[See  Annex  IIKB) 
to  this 
Proclamation]   (NX) 
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Section   (A) .      (con.) 

123.      (con.): 

Goods  of  Mexico,  inler  the  terms  of  general 
note  12  to  the  tariff  schedule  (con.): 

Melons  (including  Matermelons)  and  papayas 

(papaws),  fresh  (con.): 

Provided  for  in  sUiheading  0807.10.40: 

9906.08.09  If  entered  during  the  month  of  April, 

or  the  period  from  October  1  to 
Noventer  30,  inclusive,  in  any  year.... 

If  entered  during  the  period  frcni 
May  1  to  Septenter  30,  inclusive,  in 
any  year: 

9906.08.10  Subject  to  the  quantitative 

limits  specified  in  U.S.  note  15 
to  this  stixhapter 

9906.08.11  Other "Av:;-;; 

Provided  for  in  siiiheading  0807.10.70: 

9906.08.12  If  entered  during  the  period  from 

Decanter  1,  in  any  year,  to  the 
followirv  April  30,  inclusive 

9906.08.13  If  entered  during  the  month  of  May.... 

Peanuts  (groi#id-nuts),  not  roasted  or  otherwise 
cooked,  whether  or  not  shelled  or  broken: 
Provided  for  in  subheading  1202.10.00: 

9906.12.01  Stfcject  to  the  quantitative  limits 

specified  in  U.S.  note  16  to  this 
siixhapter 

Other: 

9906.12.02  Valued  not  over  28.4«/kg 

9906.12.03  other 

Provided  for  in  subheading  1202.20.00: 
9906  12.04  Sctoject  to  the  quantitative  limits 

specified  in  U.S.  note  16  to  this 
subchapter ' 

other: 

9906.12.05  Valued  not  over  65. 2«/kg 

9906.12.06  other 


Free  (MX) 


[See  Annex  II KB) 
to  this 
Proclamation]  (MX) 

20X  (MX) 


[See  Annex  II KB) 
to  this 
Proclamation]  (MX) 

[See  Annex  1 1  KB) 
to  this 
Proclamation]  (MX) 


Free  (MX) 


[See  Annex  1 1  KB) 
to  this 
Proclamation]  (MX) 

[See  Annex  1 1  KB) 
to  this 
Proclamation]  (MX) 


Free  (MX) 


[See  Annex  1 1  KB) 
to  this 
Proclamation]  (MX) 

[See  Annex  1 1  KB) 
to  this 
Proclamation]  (MX) 
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Section   (A).      (con.) 

123.      (con.): 

Goods  of  Nexipo,  i/vier  the  terms  of  general 
note  12  to  the  tariff  schedule  (con.): 

Margarine;  edible  mixtures  or  preparations  of 
animal  or  vegetable  fats  or  oils  or  of 
fractiona  of  different  fats  or  oils  of  this 
chapter,  other  than  edible  fats  or  oils  or 
their  fractions  of  heading  1516: 

Provided  for  in  stiiheading  1517.90.40: 
Goods  of  the  type  described  in  U.S. 
note  7  to  this  subchapter: 
9906.15.01  S(i}ject  to  the  quantitative 

limits  specified  in  U.S.  note  7 

to  this  subchapter Free  (NX) 

Other: 

9906.15^.02  Valued  not  over  22c/kg [See  Annex  1 1 1(B) 

to  this 
ProclMation]  (NX) 

9906.15.03  Other [See  Annex  1 1  KB) 

to  this 
Proclawtion]  '(NX) 

9906.15.04  Other [See  Amex  IIKB) 

to  this 

Proclamation]  (NX) 
Cane  or  beet  sugar  and  chemically  pure  sucrose, 
in  solid  form: 

Provided  for  in  si±heading  1701.11.03, 
1701.12.02,  1701.91.22  or  1701.99.02: 

9906.17.01  Stfcject  to  the  quantitative  limits 

specified  in  U.S.  note  17(a)  to  this 

sUjchapter Free  (NX) 

9906.17.02  Other [See  Annex  111(8) 

to  this 

Proclaaation]  (NX) 
Provided  for  in  subheading  1701.91.40: 

Goods  of  a  type  described  in  U.S. 

note  18  to  this  siixhapter: 

9906.17.03  SUiject  to  the  quantitative 

limits  specified  in  U.S.  note  18 

to  this  siixhapter Free  (NX) 

Other: 

9906.17.04  Valued  not  over  31.5c/kg [See  Annex  1 1 1(B) 

to  this 
Proclamation]  (MX) 

9906.17.05  Other [See  Annex  IIKB) 

to  this 
Proclamation]  (NX) 

9906.17.06  Other Free  (NX) 
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Section  (A) .      (con.) 
123.      (con.): 

Goods  of  Mexico,  wider  the  tens  ot  general 
note  12  to  the  tariff  schedule  (con.): 

Other  sugars,  including  chemically  pure 
lactose,  maltose,  glucose  and  fructose,  in 
solid  form;  sugar  synps  not  containing  added 
flavorir^  or  coloring  matter;  artificial  honey, 
whether  or  not  mixed  with  natural  honey; 
caramel: 

Provided  for  in  s^iiteading  1702.20.20  or 
1702.30.20: 

Goods  of  a  type  described  in  U.S. 
note  19  to  this  subchapter: 
9906  17.07  subject  to  the  quantitative 

limits  specified  in  U.S.  note  19 
to  this  sUxhapter 

Other: 

9906.17.08  Valued  not  over  1S.8«/kg.... 

9906.17.09  Other 

9906.17.10  Other 

Provided  for  in  M±heading  1702.40.00  or 
1702.60.00: 

9906.17.11  Derived  solely  from  starches 

Other: 

Goods  of  a  type  described  in 
U.S.  note  19  to  this 

9906.17.12  Subject  to  the  quantitative 

limits  specified  in  U.S. 
note  19  to  this  sdochapter.. 

Other: 

9906.17.13  valued  not  over 

31.5«/kg 

9906.17.U  Other 

9906.17.15  Other ■ 

Provided  for  in  stiiteading  1702.90.32: 

9906.17.16  Subject  to  the  quantitative  limits 

specified  in  U.S.  note  17(a)  to  this 
stiichapter 

9906.17.17  Other 
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Free  (NX) 


[See  Amex  III(B) 
to  this 
Proclamation]  (m) 

[See  Annex  II  KB) 
to  this 
Proclamation]  (MX) 

Free  (MX) 


Free  (MX) 


Free  (MX) 


[See  Annex  III(B) 
to  this 
Proclamation]  (MX) 

[See  Annex  IIKB) 
to  this 
Proclamation]  (MX) 

Free  (MX) 


Free  (MX) 

[See  Amex  IIKB) 
to  this 
Proclamation]  (MX) 


Annex  II  (con. ) 
-99- 


Section  (A) .   (con. ) 
123.   (con.): 

Goods  of  Mexico,  wider  the  terms  of  general 
note  12  to  the  tariff  schedule  (con.): 

Other  sugars,  including  chemically  pure 
lactose,  maltose,  glucose  and  fructose,  in 
solid  for«;  sugar  syrups  not  containing  added 
flavoring  or  coloring  matter;  artificial  honey, 
litether  or  not  mixed  with  natural  honey; 
caraMl  (con.): 

Provided  for  in  siiiteading  1702.90.50: 
Goods  of  the  type  described  in 
U.S.  note  18  to  this  stixhapter: 

9906.17.18  Sii)ject  to  the  quantitative 

limits  specified  in  U.S.  note  18 
to  this  siiichapter 

Other: 

9906.17.19  Valued  not  over  31.5«/kg 

9906.17.20  Other 

Goods  of  the  type  described  in 
U.S.  note  19  to  this  siixhapter: 

9906.17.21  Sifcjcct  to  the  quantitative 

.    limits  specified  in  U.S.  note  19 
to  this  sUxhapter 

Other: 

9906.17.22  Valued  not  over  31.5«/kg 

9906.17.23  Other 

9906.17.24  Other 

Sugar  confectionery  (including  white 
chocolate),  not  containing  cocoa: 

Provided  for  in  siiiieading  17D4. 90.40: 
Goods  of  a  type  described  in  U.S. 
note  7  to  this  stixhapter: 

9906.17.25  Siitjcct  to  the  quantitative 

limits  specified  in  U.S.  note  7 
to  this  subchapter 

Other: 

9906.17.26  Valued  not  over  43.75</kg... 

9906.17.27  Other 

9906.17.28  Othtr 


Free  (W) 


[See  mmi  1 1 1(1) 
to  this 
ProclaiMtiarO  (W) 

[Sec  Annex  111(B) 
to  this 
ProclaiMtian]  (Ml) 


Frat  (MK) 


(Sec  Amex  Ill(i) 
to  this 
ProclantiofO  (N() 

[See  Annex  IIKB) 
to  this 
Proclwatioril  (W) 

Free  (Ml)    ■ 


Frae  (MK) 


[See  MVKX  IIKB) 
to  this 
Proclaaation]  (!«} 

[See  Annex  IIKB) 
to  this 
Proclamation]  (MR) 

Free  (NO 
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Section  (A).      (con.) 
123.      (con.): 


9906.17.29 


9906.17.30 


9906.17.31 


9906.17.32 


9906.17,33 


9906.17.34 


9906.17.35 


9906.17.36 


9906.17.37 


9906.17.38 


Goods  of  Mexico,  under  the  terms  of  general 
note  12  to  the  tariff  schedule  (con.): 
Sugar  confectionery  (including  white 
chocolate),  not  containing  cocoa  (con.): 
Provided  for  in  siiiheading  1704.90.60: 
Goods  of  the  type  described  in 
U.S.  note  7  to  this  siixhapter: 
S(i)ject  to  the  quantitative 
limits  specified  in  U.S.  note 
to  this  SLi)chapter 


Other: 


Valued  not  over  43.75*/kg. 


Other. 


Goods  of  the  type  described  in 
U.S.  note  18  to  this  subchapter: 
Subject  to  the  quantitative 
limits  specified  in  U.S.  note 
to  this  subchapter 


18 


Other: 

Valued  not  over  43.75e/kg... 


Other. 


Goods  of  the  type  described  in 
U.S.  note  20  to  this  siixhapter: 
S(l>ject  to  the  quantitative 
limits  specified  in  U.S.  note  20 
to  this  subchapter 


Other: 

Valued  not  over  43.7S«/kg. 


Other. 


Other.. 


Free  (MX) 


[See  Annex  1 1  KB) 
to  this 
Proclamation]  (MX) 

[See  Annex  III(B) 
to  this 
Proclamation]  (MX) 


Free  (MX) 


[See  Annex  1 1  KB) 
to  this 
Proclamation]  (MX) 

[See  Annex  1 1  KB) 
to  this 
Proclamation]  (MX) 


Free  (MX) 


[See  Annex  1 1  KB) 
to  this 
Proclamation]  (MX) 

[See  Annex  11  KB) 
to  this 
Proclamation]   (MX) 

[See  Annex  1 1  KB) 
to  this 
Proclamation]   (MX) 
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Section   (A).      (con.) 


123.      (con.): 

♦ 

Goods  of  Mexico,  inder  the  terms  of  general 
note  12  to  the  tariff  schedule  (con.): 

Chocolate  and  other  food  preparations 
containing  cocoa: 

Provided  for  in  siiiieadir^  1806.10.20: 
Goods  of  the  type  described  in  U.S. 
note  20  to  this  siixhapter: 

9906.18.01  subject  to  the  quantitative 

limits  specified  in  U.S.  note  20 
to  this  siixhapter 

Other: 

9906.18.02  Valued  not  over  20.2t/kg 

9906.18.03  Other 


9906.18.04 

9906.18.05 
9906.J8.06 

9906.18.07 

9906.18.08 

9906.18.09 

9906.18.10 
9906.18.11 

9906.18.12 


Provided  for  in  subheading  1806.10.30: 
Goods  of  the  type  described  in  U.S. 
note  18  to  this  siixhapter: 

Subject  to  the  quantitative 
limits  specified  in  U.S.  note  18 
to  this  subchapter 

Other: 

Valued  not  over  31.2c/kg 

Other 


Goods  of  the  type  described  in  U.S. 

note  20  to  this  subchapter: 

Subject  to  the  quantitative 
limits  specified  in  U.S.  note  20 
to  this  subchapter 

Other: 

Valued  not  over  31.2c/kg 

Other 

Other 

Provided  for  in  si±heading  1806.10.42: 
Subject  to  the  quantitative  limits 
specified  in  U.S.  note  17(a)  to  this 
subchapter 

Other 


Free  (MX) 


[See  Annex  II KB) 
to  this 
Proclamation]  (MX) 

[See  Annex  1 1KB) 
to  this 
Proclamation]  (MX) 


Free  (MX) 


[See  Annex  1 1  KB) 
to  this 
Proclamation]  (MX) 

[See  Annex  1 1  KB) 
to  this 
Proclamation]  (MX) 


Free  (MX) 


[See  Annex  IIKB) 
to  this 
Proclamation]  (MX) 

[See  Annex  1 1  KB) 
to  this 
Proclamation]  (MX) 

Free  (MX) 


Free  (MX) 

Dutiable  on  total 
sugars  at  the  rate 
applicable  under 
sibheading 
9906.17.02  (MX) 
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Sectlon   (A) .      (con.) 

123.      (con.): 

Goods  of  Mexico,  under  the  terms  of  general 
note  12  to  the  tariff  schedule  (con.): 

Chocolate  and  other  food  preparations 
containing  cocoa  (con.): 

Provided  for  in  siisheading  1806.20.40: 
9906.18.13  Mot  containing  butterfat  or  other 

milk  solids 

Other: 
9906. 18.U  subject  to  the  quantitative 

limits  specified  in  U.S.  note  7 
to  this  subchapter 

Other: 

9906.18.15  Valued  not  over  59«/kg 

9906.18.16  Other 

Provided  for  in  subheading  1806.20.70: 
Goods  of  a  type  described  in  U.S. 
note  18  to  this  sitchapter: 

9906.18.17  Subject  to  the  quantitative 

limits  specified  in  U.S.  note  18 
to  this  siix:hapter 

Other: 

9906.18.18  Valued  not  over  28.3«/kg 

9906.18.19  Other 

Goods  of  a  type  described  in  U.S. 
note  20  to  this  silxhapter: 

9906.18.20  Subject  to  the  quantitative 

limits  specified  in  U.S.  note  20 
to  this  subchapter 

Othe/r:  ! 

9906.18.21  i  Vattued  not  over  28.3«/kg.... 

y  I 

9906.18.22  Other..... 

9906.18.23  Other 

Provided  for  in  subheading  1806.20.80: 

Goods  of  the  type  described  in  U.S. 
note  7  to  this  subchaptert 

9906.18.24  Subject  to  the  quantitative 

limits  specified  in  U.S.  note  7 
to  this  subchapter 

Other: 

9906.18.25  Valued  not  over  59c/kg 

9906.18.26  Other 


Free  (MX) 


Free  (MX) 


[See  Annex  1 1  KB) 
to  this 
Proclamation]  (MX) 

[See  Annex  1 1  KB) 
to  this 
Proclamation]  (MX) 


Free  (MX) 


[See  Amex  1 1  KB) 
to  this 
Proclamation]  (MX) 

[See  Annex  1 1  KB) 
to  this 
Proclamation]  (MX) 


Free  (MX) 


[See  Annex  1 1  KB) 
to  this 
Proclamation]  (MX) 

[See  Annex  1 1  KB) 
to  this 
Proclamation]  (MX) 

Free  (MX) 


Free  (MX) 


[See  Annex  1 1  KB) 
to  this 
Proclamation]  (MX) 

[See  Annex  1 1  KB) 
to  this 
Proclamation]  (MX) 
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Section   (A).      (con.) 

123.      (con.): 

♦ 

Goods  of  Mexico,  uider  the  terns  of  general 
note  12  to  the  tariff  schedule  (con.): 

Chocolate  and  other  food  preparations 
containing  cocoa  (con.): 

Provided  for  in  si±heading 
1806.20.80  (con.): 

Goods  of  the  type  described  in  U.S. 
note  19  to  this  siixhapter: 

9906.18.27  Sii>ject  to  the  quantitative 

limits  specified  in  U.S.  note  19 

to  this  siixhapter Free  (MX) 

Other: 

9906.18.28  Valued  not  over  S9«/kg [See  Annex  1 1  KB) 

to  this 
Proclamtion]   (NX) 

9906.18.29  Other [See  Annex  1 1  KB) 

to  this 
Proclamtion]   (NX) 

Goods  of  a  type  described  in  U.S. 

note  20  to  this  sUxhapter: 

9906.18.30  S(i>ject  to  the  quantitative 

limits  specified  in  U.S.  note  20 

to  this  subchapter Free  (MX) 

Other: 

9906.18.31  Valued  not  over  59«/kg [See  Annex  1 1  KB) 

to  this 
Proclamation]  (NX) 

990^.18.32  other [See  Annex  1 1  KB) 

to  this 
Proclamation]  (NX) 

9906.18.33  Other .  [See  Annex  1 1  KB) 

to  this 

Proclamation]  (NX) 
Provided  for  in  si±heading  1806.32: 
Goods  of  a  type  described  in  U.S. 
note  7  to  this  siixhapter: 

9906.18.34  subject  to  the  quantitative 

limits  specified  in  U.S.  note  7 

to  this  siijchapter Free  (NX) 

Other: 

9906.18.35  Valued  not  over  59</kg [See  Annex  1 1  KB) 

to  this 
Proclamation]  (NX) 

9906.18.36  other [See  Annex  1 1  KB) 

to  this 
Proclamation]  (NX) 

9906.18.37  other Free  (NX) 
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Annex  II    (con.) 
-lOA- 


Section   (A) .      (con.) 
123.      (con.): 


GoodB  of  Mexico,  mder  the  terms  of  general 
note  12  to  the  tariff  schedule  (con.): 

Chocolate  and  other  food  preparations 
containing  cocoa  (con.): 

Provided  for  in  stisheading  1806.90.00: 
Goods  of  a  type  described  in  U.S. 
note  7  to  this  sJxhapter: 

9906.18.38  S^ject  to  the  quantitative 

linits  specified  in  U.S.  note  7 
to  this  stlx:hapter 

Other: 

9906.18.39  Valued  not  over  59«/kg 

9906.18.40  Other 


Goods  of  a  type  described  in  U.S. 
note  18  to  this  siixhapter: 

9906.18.41  Sii>ject  to  the  quantitative 

limits  specified  in  U.S.  note  18 
to  this  subchapter 

Other: 

9906.18.42  Valued  not  over  S9«/kg 

9906.18.43  Other 


Goods  of  a  type  described  in  U.S. 
note  19  to  this  siixhapter: 

9906.18.44  Sii>ject  to  the  quantitative 

limits  specified  in  U.S.  note  19 
to  this  subchapter 

Other: 

9906.18.45  Valued  not  over  59«/kg 

9906.18.46  Other 


Goods  of  a  type  described  in  U.S. 
note  20  to  this  subchapter: 

9906.18.47  Siisject  to  the  quantitative 

limits  specified  in  U.S.  note  20 
to  this  siixhapter 

Other: 

9906.18.48  Valued  not  over  59«/kg 

9906.18.49  Other 

9906.18.50  Other 


Free  (MX) 


[See  Annex  III(B) 
to  this 
Proclamation]  (MX) 

[See  Annex  1 1  KB) 
to  this 
Proclamation]  (MX) 


cr 
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Free  (MX) 


[See  Annex  III(B) 
to  this 
Proclametion]  (MX) 

[See  Annex  IM(B) 
to  this 
Proclamation]  (MX) 


Free  (MX) 


[See  Amex  1 1  KB) 
to  this 
Proclamation]  (MX) 

[See  Annex  1 1  KB) 
to  this 
Proclamation]  (MX) 


Free  (MX) 


[See  Annex  1 1  KB) 
to  this 
Proclamation]  (MX) 

[See  Amex  11  KB) 
to  this 
Proclamation]  (MX) 

Free  (MX) 


Annex  II  (con.) 
-105- 


Sectlon  (A).   (con.) 
123.   (con.): 


Goods  of  Mexico,  ixider  the  terms  of  general 
note  12  to  the  tariff  schedule  (con.): 

Malt  extract;  food  preparations  of  flour,  meal, 
starch  or  malt  extract,  not  containing  cocoa 
powder  or  containing  cocoa  powder  in  a 
proportion  by  weight  of  less  than  50  percent, 
not  elsewhere  specified  or  included;  food 
preparations  of  goods  of  headings  0401  to  0404, 
not  containing  cocoa  powder  or  containing  cocoa 
powder  in  a  proportion  by  weight  of  less  than 
10  percent,  not  elsewhere  specified  or 
included: 

Provided  for  in  subheading  1901.10: 
Goods  of  a  type  described  in  U.S. 
note  7  to  this  siixhapter: 

9906.19.01  StJjject  to  the  quantitative 

limits  specified  in  U.S.  note  7 
to  this  subchapter 

Other: 

9906.19.02  Valued  not  over  $1.27/kg.... 

9906. 19.03  Other 

9906.19.04  Other 


,         Provided  for  in  siiaheading  1901.20: 

Goods  of  the  type  described  in  U.S. 
note  7  to  this  siixhapter: 

9906.19.05  Subject  to  the  quantitative 

limits  specified  in  U.S.  note  7 
to  this  siixhapter 

Other: 

9906.19.06  Valued  not  over  47.7«/kg... 

9906.19.07  other 


Goods  of  the  type  described  in  U.S. 
note  18  to  this  siix:hapter: 

9906.19.08  Siijject  to  the  quantitative 

limits  specified  in  U.S.  note  18 
to  this  subchapter 

Other: 

9906.19.09  Valued  not  over  47. 7«/kg.... 

9906.19.10  Other 


Free  (MX) 


[See  Annex  IIKB). 
to  this 
Proclamation]  (MX) 

[See  Annex  1 1KB) 
to  this 
Proclamation]  (MX) 

[See  Annex  1 1  KB) 
to  this 
Proclamation]  (MX) 


Free  (MX) 


[See  Annex  1 1  KB) 
to  this 
Proclamation]  (MX) 

[See  Annex  1 1  KB) 
to  this 
Proclamation]  (MX) 


Free  (MX) 


[See  Annex  1 1  KB) 
to  this 
Proclamation]  (MX) 

[See  Annex  1 1  KB) 
to  this 
Proclamation]  (MX) 
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Section  (A),      (con.) 
123.      (con.): 


Goods  of  Mexico,  mder  the  tenw  of  general 
note  12  to  the  tariff  schedule  (con.): 

Malt  extract;  food  preparaticna  of  flour,  meal, 
•tarch  or  Mlt  extract,  not  containing  cocoa 
pouder  or  containing  cocoa  powder  in  a 
proportion  by  weight  of  less  than  SO  percent, 
not  elsewhere  specified  or  included;  food 
preparations  of  goods  of  headings  0401  to  0404, 
not  containing  cocoa  powder  or  containing  cocoa 
powder  in  a  proportion  by  weight  of  less  than 
10  percent,  not  elsewhere  specified  or 
included  (con.): 

Provided  for  in  subheading  1901.20  (con.): 
Goods  of  the  type  described  in  U.S. 
note  20  to  this  siixhapter: 

9906.19.11  SiAject  to  the  quantitative 

limits  specified  in  U.S.  note  20 
to  this  subchapter 

Other: 

9906.19.12  Valued  not  over  47.7«/kg.... 

9906.19.13  Other 

9906.19.14  Other :;:jl:-i:;: 

Provided  for  in  siAheading  1901.90.31: 

9906.19.15  Cajeta  with  milk  conponent  containing 

over  50  percent  by  weight  of  goat's 
■ilk 

Other: 

Goods  of  a  type  described  in 
U.S.  note  7  to  this  siixhapter: 

9906.19.16  Sii)ject  to  the  quantitative 

limits  specified  in  U.S. 
note  7  to  this  siix:hapter... 

Other: 

9906.19.17  Valued  not  jover 

$1.27/kg 

9906.19.18  Other 

9906.19.19  "■  other 
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Free  (MX) 


[See  Annex  III(B) 
to  this 
Proclamation].  (MX) 

[See  Annex  1 1  KB) 
to  this 
Proclamation]  (MX) 

Free  (MX) 


Free  (MX) 


Free  (MX) 


[See  Annex  III(B) 
to  this 
Proclamation]  (MX) 

(See  Annex  II KB) 
to  this 
Proclamation]  (MX) 

[See  Annex  III(B) 
to  this 
Proclamation]  (MX) 


Annex  II  (con.) 
-107- 


Sectlon  (A).   (con.) 
123.   (con.): 


Goods  of  Mexico,  mier  the  terms  of  general 
note  12  to  the  tariff  schedule  (con.): 

Malt  extract;  food  preparations  of  flour,  meal, 
starch  or  melt  extract,  not  containing  cocoa 
powder  or  containing  cocoa  powder  in  a 
proportion  by  weight  of  less  than  50  percent, 
not  elsewhere  specified  or  included;  food 
preparations  of  goods  of  headings  0401  to  0404, 
not  containing  cocoa  powder  or  containing  cocoa 
powder  in  a  proportion  by  weight  of  less  than 
10  percent,  not  elsewhere  specified  or 
included  (con.): 

Provided  for  in  subheading  1901.90.39: 
Goods  of  a  type  described  in  U.S. 
note  7  to  this  subchapter: 

9906.19.20  Subject  to  the  quantitative 

limits  described  in  U.S.  note  7 
to  this  svixhapter 

other: 

9906.19.21  Valued  not  over  $1.27/kg.... 

9906.19.22  other 

9906.19.23  Other 


Provided  for  in  subheading  1901.90.41  or 
1901.90.49: 

Goods  of  a  type  described  in  U.S. 

note  7  to  this  subchapter: 

9906.19.24  Sifcject  to  the  quantitative 

limits  specified  in  U.S.  note  7 
to  this  subchapter 

other: 

9906.19.25  Valued  not  over  $1.27/kg... 

9906.19.26  other 

9906.19.27  other 


Provided  for  in  siiiheading  1901.90.81  or 
1901.90.89: 

Goods  of  the  type  described  in  U.S. 

note  7  to  this  subchapter: 

9906.19.28  Siijject  to  the  quantitative 

limits  specified  in  U.S.  note  7 
to  this  siixhapter 

other: 

9906.19.29  Valued  not  over  $1.27/kg... 

9906.19.30  other 


Free  (MX) 


(See  Annex  111(8) 

to  this 
Proclamation]  (MX) 

[See  Annex  IIKB) 
to  this 
Proclamation]  (MX) 

[See  Annex  1 1  KB) 
to  this 
Proclamation]  (MX) 


Free  (MX) 


[See  Annex  IIKB) 
to  this 
Proclamation]  (MX) 

[See  Annex  1 1  KB) 
to  this 
Proclamation]  (MX) 

[See  Annex  III(B) 
to  this 
Proclamation]  (MX) 


Free  (MX) 


[See  Annex  1 1 1(B) 

to  this 
Proclamation]  (MX) 

[See  Annex  IIKB) 
to  this 
Proclamation]  (MX) 
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Section   (A).      (con.) 
123.      (con.): 


9906.19.31 


9906.19.32 


9906.19.33 


Goods  of  Mexico,  under  the  terms  of  general 
note  12  to  the  tariff  schedule  (con.): 

Malt  extract;  food  preparations  of  flour,  meal, 
starch  or  malt  extract,  not  containing  cocoa 
powder  or  containing  cocoa  powder  in  a 
proportion  by  weight  of  less  than  50  percent, 
not  elsewhere  specified  or  included;  food 
preparations  of  goods  of  headings  0401  to  0404, 
not  containing  cocoa  powder  or  containing  cocoa 
powder  in  a  proportion  by  weight  of  less  than 
10  percent,  not  elsewhere  specified  or 
included  (con.): 

Provided  for  in  siiheading  1901.90.81  or 
1901.90.89  (con.): 

Goods  of  the  type  described  in  U.S. 
note  18  to  this  siixhapter: 

Sviiject  to  the  quantitative 
limits  specified  in  U.S.  note  18 
to  this  siixhapter 

Other: 

Valued  not  over  22</kg 

Other 


9906.19.34 


9906.19.35 


9906.19.36 


9906.19.37 


9906.19.38 


9906.20.01 


Goods  of  the  type  described  in  U.S. 

note  20  to  this  siiichapter: 

Sii>ject  to  the  quantitative 
limits  described  in  U.S.  note  20 
to  this  siixhapter 

Other: 

Valued  not  over  22c/kg 

Other 

Other: 

Valued  not  over  22r/kg 

Other 


Other  vegetables  prepared  or  preserved 
otherwise  than  by  vinegar  or  acetic  acid,  not 
frozen: 

Provided  for  in  subheading  2005.70.15: 
In  containers  each  holding  more  than 
8  kg,  drained  weight,  certified  by 
the  importer  to  be  used  for  repacking 
or  sale  as  green  olives 


9906.20.02 


Other. 
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Free  (MX) 


[See  Annex  1 1  KB) 
to  this 
Proclamation]  (MX) 

[See  Annex  II KB) 

to  this 
Proclamation]  (MX) 


Free  (MX) 


[See  Annex  1 1  KB) 
to  this 
Proclamation]  (MX) 

[See  Annex  1 1  KB) 
to  this 
Proclanation]  (MX) 

[See  Annex  1 1  KB) 
to  this 
Proclamation]  (MX) 

[See  Amex  1 1  KB) 
to  this 
Proclamation]  (MX) 


[See  Annex  1 1  KB) 
to  this 
Proclamation]  (MX) 

[See  Annex  1 1  KB) 
to  this 
Proclamation]  (MX) 


Annex  II  (con.) 
-109- 


Section  (A).   (con.) 
123.   (con.): 


9906.20.03 


9906.20.04 


9906.20.05 


9906.20.06 


9906.20.07 


9906.20.08 


9906.20.09 


Goods  of  Mexico,  ixvier  the  terms  of  general 
note  12  to  the  tariff  schedule  (con.): 

Fruit,  nuts  and  other  edible  parts  of  plants, 
otherwise  prepared  or  preserved,  whether  or  not 
containing  added  sugar  or  other  sweetening 
matter  or  spirit,  not  elsewhere  specified  or 
included: 

Provided  for  in  sk±heading  2008.11.20  or 
2008.11.90: 

Siiiject  to  the  quantitative  limits 
specified  in  U.S.  note  16  to  this 
siixhapter 

Other: 

Valued  not  over  65.2c/kg 

Other 


Fruit  juices  (including  grape  must)  and 
vegetable  juices,  not  fortified  with  vitamins 
or  minerals,  infermented  and  not  containing 
added  spirit,  whether  or  not  containir^  added 
sugar  or  other  sweetening  matter: 

Provided  for  in  subheading  2009.11.00: 
Sii>ject  to  the  quantitative  limits 
specified  in  U.S.  note  21  to  this 
siixhapter 


Other, 


Provided  for  in  subheading  2009.19.25: 
Sibject  to  the  quantitative  limits 
specified  in  U.S.  note  22  to  this 
siixhapter 


Other. 


Free  (NX) 


[See  Annex  1 1  KB) 
to  this 
Proclamation]  (MX) 

[See  Annex  III(B) 
to  this 
Proclamation]  (MX) 


[See  Amex  III(B) 
to  this 
Proclamation]  (NX) 

[See  Annex  IIKB) 
to  this 
Proclamation]  (NX) 


[See  Annex  1 1  KB) 
to  this 
Proclamation]  (MX) 

[See  Annex  IIKB) 
to  this 
Proclamation]  (NX) 
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Sectlon  (A),      (con.) 

123.      (con.): 

Goodi  of  Mexico,  wider  the  tens  of  general 
note  12  to  tt«e  tariff  echedulc  (con.): 

Extracts,  eescncet  and  concentrates,  of  coffee, 
tea  or  nati  and  preparations  with  a  basis  of 
thaae  products  or  with  a  basis  of  coffee,  tea 
or  BBti;  roasted  chicory  and  other  roasted 
coffee  atiistitutes,  and  extracts,  essences  and 
concentrates  thereof: 

Provided  for  in  s(itfieadir«  2101.10.40  or 
2101.20.40: 

Goods  of  a  type  described  in  U.S. 
note  18  to  this  stixhapter: 
9906.21.01  St^ject  to  the  quantitative 

liaits  specified  in  U.S.  note  18 

to  this  st^chapter Free  (IK) 

Other: 

9906.21.0e  Valued  not  over  28.3«/ks [Sac  Amex  III(B) 

to  this 
Proclantion]  (W) 

9906.21.09  Other (See  Amex  lll(B) 

to  this 

ProclMation]  (W) 
Goods  of  a  type  described  in  U.S. 
note  19  to  this  subchapter: 
9906.21.04  St^ject  to  the  ^jentitative 

'^  liaits  specified  in  U.S.  note  19 

to  this  sttehapcer Free  (MM) 

Other: 

9906.21  .OS  Valued  not  over  28.3t/k9 (See  Amex  1 1  KB) 

to  this 
ProclMitiarO  (M() 

9906.21.06  Other (See  Amex  1 1  KB) 

to  this 
ProclMttiof^  (N() 

Goods  of  a  type  described  in  U.S. 

note  20  to  this  sUxhapter: 

9906.21.07  Si^ject  to  the  quantitative 

liaits  specified  in  U.S.  note  20 

to  this  siAichapter.' Free  (MK) 

Other: 

9906.21.08  Valued  not  over  28.3«/k9 (See  iWvwx  1 1  KB) 

to  this 
ProclflMtiord  (W) 

9906.21.09  Other [Set  Amex  1 1  KB) 

v^  to  this 

Proclantiom  (M() 

9906.21.10  Other Free  (MX) 
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Annex  II   (con.) 
-Ill- 
Section   (A).      (con.) 
123.      (con.): 

Goods  of  Mexico,  mder  the  terns  of  general 
note  12  to  the  tariff  schedule  (con.): 

Sauces  and  preparations  therefor;  nixed 
condiments  and  mixed  seasonings;  nustard  flour 
and  meal  and  prepared  mustard: 

Provided  for  in  sttheading  2103.90.60: 
Mixed  condiments  and  nixed 
seasonings: 

Goods  of  a  type  described  in 
U.S.  note  18  to  this 
siiichapter: 

9906.21.11  Sil>ject  to  the 

quantitative  Units 
specified  in  U.S.  note  18 

to  this  siixrhapter Free  (MX) 

Other: 

9906.21.12  Valued  not  over 

28.3«/kg [See  Amex -I  I  KB) 

to  this 
Proclamation]  (MX) 

9906.21.13  Other [See  Amex  1 1  KB) 

to  this 
Proclamation]  (MX) 

Goods  of  a  type  described  in 

U.S.  note  20  to  this 

siixhapter: 

9906.21.14  Sitject  to  the 

quantitative  limits 
specified  in  U.S.  note  20 

•  to  this  siixhapter Free  (MX) 

Other: 

9906.21.15  Valued  not  over 

28.3e/kg [See  Amex  1 1KB) 

to  this 
Proclamation]  (W) 

9906.21.16  Other [See  Amex  11  KB) 

to  this 
Proclanetion]  (P0() 

9906.21.17  Other Free  (MX) 

9906.21.18  Other Free  (MX) 

Ice  cream  and  other  edible  ice,  whether  or  not 

containing  cocoa: 

Provided  for  in  heading  2105.00.00: 
Goods  of  a  type  described  in  U.S. 
note  4  to  this  sUxrhapter: 

9906.21.19  S«i)ject  to  the  quantitative 

limits  specified  in  U.S.  note  4 

to  this  stixrhapter Free  (MX) 

Other: 

9906.21.20  Valued  not  over  51 .2eA9 [See  Amex  II  KB) 

to  this 
Proclamation]  (MX) 

9906.21.21  Other .•..»...  [See  Amex  1 1 1(8) 

to  this 
Proclamation]  (Itt} 
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Section   (A) .      (con. ) 

123.      (con.): 

Good*  of  Itexico,  »Jider  the  terms  of  general 
note  12  to  the  tariff  schedule  (con.): 

Ice  crt«i  end  other  edible  ice,  whether  or  not 
containing  cocoa  (con.): 

Provided  for  in  heading 
2105.00.00  (con.): 

Goods  of  a  type  described  in  U.S. 
note  7  to  this  stixhapter: 
9906.21.22  Sitject  to  the  quantitative 

limits  specified  in  U.S.  note  7 

to  this  siixhapter Free  (MX) 

Other: 

9906  21.23  Valued  not  over  51.2«Ag [See  Amex  11  KB) 

to  this 
ProclOMtion]   (NX) 

9906.21.2^  Other [See  Amex  HUB) 

to  this 
Proclaaation]  (NX) 

9906.21.25  Other Free  (NX) 

Food  preparations  not  elsewhere  specified  or 

included: 

Provided  for  in  stiiieading  2106.90.05: 

9906.21.26  SUiject  to  the  quantitative  limits 

specified  in  U.S.  note  7  to  this 

^-  siijchapter Free  (NX) 

Other: 

9906.21.27  Valued  not  over  $1.26/kg [See  Amex  1 1  KB) 

to  this 
Proclamation]  (NX) 

9906.21.28  Other [See  Annex  1 1KB) 

to  this 

Proclamation]  (NX) 
Provided  for  in  siiiheading  2106.90.12: 

9906.21.29  Svi>ject  to  the  quantitative  limits 

specified  in  U.S.  note  17(a)  to  this 

si*>chapter Free  (NX) 

9906.21.30  Other ., [See  Annex  1 1  KB) 

to  this 

Proclamation]  (NX) 
Provided  for  in  siiiheading  2106.90.^  or 
2106.90.14: 

Goods  of  a  type  described  in  U.S. 
note  5  to  this  siixhapter: 

9906.21.31  Sii)ject  to  the  quantitative 

limits  specified  in  U.S.  note  5 

"•  to  this  sitchapter Free  (NX) 

Other: 

9906.21.32  Valued  not  over  $1 .57/kg [See  Amex  1 1KB) 

to  this 
Proclamation]   (NX) 

9906.21.33  Other tSee  Amex  IIl(B) 

to  this 
Proclamation]   (NX) 

9906.21.34  Other [See  Amex  11KB) 

to  this 
Proclamation]   (NX) 
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Section   (A).      (con.) 

123.      (con.): 

Goods  of  Nexico,  uxler  the  terms  of  general 
note  12  to  the  tariff  schedule  (con.): 

Food  preparations  not  elsewhere  specified  or 

included  (con.): 

Provided  for  in  siisheading  2106.90.16: 

9906.21.35  S(i>ject  to  the  quantitative  limits 

specified  in  U.S.  note  21  to  this 

siiichapter [See  Amex  111(B) 

to  this 
Proclamation]  (NX) 

9906.21.36  Other [See  Annex  111(B) 

to  this 

Proclamation]  (NX) 
Provided  for  in  subheading  2106.90.41  or 
2106.90.49: 

Goods  of  a  type  described  in  U.S. 
note  7  to  this  subchapter: 

9906.21.37  Sii>ject  to  the  quantitative 

limits  specified  in  U.S.  note  7 

to  this  subchapter Free  (NX)      « 

Other: 

9906.21.38  Valued  not  over  74.8«/kg [See  Annex  11 1(B) 

to  this 
Proclamation]  (NX) 

9906.21.39  Other [See  Annex  111(B) 

to  this 
Proclamation]  (NX) 

9906.21.40  Other [See  Annex  111(B) 

to  this 

Proclamation]  (NX) 
Provided  for  in  siiiieading  2106.90.51  or 
2106.90.59: 

Goods  of  a  type  described  in  U.S. 
note  7  to  this  siiichapter: 

9906.21.41  Subject  to  the  quantitative 

limits  specified  in  U.S.  note  7 

to  this  subchapter Free  (NX) 

Other: 

9906.21.42  Valued  not  over  74.8c/lcg [See  Annex  11KB) 

to  this 
Proclamation]  (NX) 

9906.21.43  Other [See  Annex  111(B) 

to  this 
Proclamation]  (NX) 

Goods  of  a  type  described  in  U.S. 

note  18  to  this  subchapter: 

9906.21.44  Sii>ject  to  the  quantitative 

limits  specified  in  U.S.  note  18 

to  this  subchapter Free  (NX) 

Other: 

9906.21.45  Valued  not  over  74. 8«/kg [See  Annex  1 1  KB) 

to  this 
Proclamation]  (NX) 

9906.21.46  Other [See  Annex  II  1(B) 

to  this 
Proclamation]  (NX) 

7 
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Section   (A) .      (con.) 

123.      (con.): 

Goods  of  Mexico,  mler  the  terms  of  general 
note  12  to  the  tariff  schedule  (con.): 

Food  preparations  not  elsewhere  specified  or 
included  (con.): 

Provided  for  in  siisheading  2106.90.51  or 
2106.90.59  (con.): 

Goods  of  a  type  described  in  U.S. 
note  19  to  this  subchapter: 

9906.21.47  Scbject  to  the  quantitative 

limits  specified  in  U.S.  note  19 
to  this  svAichapter 

Other: 

9906.21.48  Valued  not  over  7A.8e/k9 

9906.21.49  Other 
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Goods  of  a  type  described  in  U.S. 
note  20  to  this  subchapter: 

9906.21.50  Svi>ject  to  the  quantitative 

limits  specified  in  U.S.  note  20 
to  this  subchapter 

Other: 

9906.21.51  Valued  not  over  74.8</kg 

9906.21.52  other 

other: 

9906.21.53  Valued  not  over  74.8«/lcg 

9906.21.54  other 


Waters,  including  mineral  waters  aryj  aerated 
waters,  containing  added  sugar  or  other 
sweetening  matter  or  flavored,  and  other 
nonalcoholic  beverages,  not  including  fruit  or 
vegetable  juices  of  heading  2009: 

Provided  for  in  siiiheading  2202.90.20: 

9906.22.01  Subject  to  the  quantitative  limits 

specified  in  U.S.  note  7  to  this 
subchapter 

^^. 

other: 

9906.22.02  Valued  not  over  29.3</kg 

9906.22.03  Other 


Free  (NX) 


[See  Annex  1 1  KB) 
to  this 
Proclamation]  (MX) 

[See  Annex  1 1  KB) 
to  this 
Proclamation]  (MX) 


Free  (MX) 


[See  Annex  1 1  KB) 
to  this 
Proclamation]  (MX) 

[See  Annex  IIKB) 
to  this 
Proclamation]  (MX) 

[See  Amex  IIKB) 
to  this 
Proclamation]  (MX) 

(Sec  Annex  IIKB) 
to  this 
Proclamation]  (MX) 


Free  (MX) 


[See  Arvwx  1 1  KB) 
to  this 
Proclamation]  (MX) 

[See  Annex  IIKB) 
to  this 
Proclamation]  (MX) 
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Section   (A).      (con.) 
123.      (con.): 


9906.22.04 
9906.22.05 

9906.23.01 

9906.23.02 

9906.23.03 
9906.29r01 

9906.29.02 
9906.29.03 


Goods  of  Mexico,  inder  the  terms  of  general 
note  12  to  the  tariff  schedule  (con.): 

Waters,   including  mineral  waters  and  aerated 
waters,  containing  added  sugar  or  other 
sweetening  matter  or  flavored,  and  other 
nonalcoholic  beverages,  not  including  fruit  or 
vegetable  juices  of  heading  2009  (con.): 
Provided  for  in  subheading  2202.90.30: 
Sii)ject  to  the  quantitative  limits 
specified  in  U.S.  note  22  to  this 
subchapter 


9906.29.06 
9906.29.07 

9906.29.08 
9906.29.09 


Other. 


Preparations  of  a  kind  used  in  animal  feeding: 
Provided  for  in  subheading  2309.90.31  or 
2309.90.39: 

Subject  to  the  quantitative  limits 
specified  in  U.S.  note  6  to  this 
siix:hapter 

Other: 

Valued  not  over  $1.21/kg 

Other 


Aromatic  or  cyclic  aromatic  organic  chemicals 
(excluding  6,7-dihydroxy-2-naphthalenesulfonic 
acid,  sodiun  salt)  to  be  used  in  the 
manufacture  of  photographic  colliers  (however 
provided  for  in  chapter  29) 

Photographic  color  cotpters  (however  provided 
for  in  chapter  29) 

1,1-Bis(4-chlorophenyl)-2,2,2-trichloroethanol 

(Dicofol);  and 
2-[(3-Nitrophenyl)sulfonyl]ethanol  (CAS 

No.  41687-30-3) 

(all  the  foregoing  goods  provided  for  in 
si±heading  2906.29.50) 

m-Nydroxybenzoic  acid  (provided  for  in 
subheading  2918.29.10) 

3,5,6-Trichlorosalicylic  acid;  and 
6-Hydroxy-2-naphthoic  acid  (CAS  No.  16712-64-4) 
(all  the  foregoing  goods  provided  for  in 
siijheading  2918.29.80) 

1,3-Bis(aminomethyl)cyclohexane  (provided  for 
in  stiiheading  2921.30.20) 

ffl-Chloroaniline; 

4,4' -Methylenebis(2,6-di isopropylani I ine); 
and 
2-Chloro-4-nitroaniline  (CAS  No.  121-87-9) 
(all  the  foregoing  goods  provided  for  in 
siljheadi  ng  2921 . 42 .  75 ) 


[See  Annex  1 11(B) 
to  this 
Proclamation]  (MX) 

[See  Annex  1 1  KB) 
to  this 
Proclamation]  (MX) 


Free  (MX) 


[See  Amex  IIKB) 
to  this 
Proclamation]  (MX) 

[See  Annex  IIKB) 
to  this 
Proclamation]  (MX) 


Free  (MX) 
Free  (MX) 


Free  (MX) 
Free  (MX) 

Free  (MX) 
Free  (MX) 


Free  (MX) 


Free  (MX) 


Free  (NX) 
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Section   (A).      (con.) 
123.      (con.): 

Goods  of  Mexico,  mder  the  terms  of  general 
note  12  to  the  tariff  schedule  (con.): 

9906.29.10  4,4'-Bis(a,a-diinethylbenzyl)diphenylanine 
(provided  for  in  subheading  2921.44.50) 

9906.29.11  m-Xylenedianine;  and 
1,4-Diafflinobenzene-2-sulfonic  acid  (CAS  No. 

88-45-9) 

(all  the  foregoing  goods  provided  for  in 
si±heading  2921.59.50) 

9906.29.12  1-Anino-2,4-dibrainoanthraquinone; 
1-Ainino-4-bro(no-2-anthraquinonesulfonic  acid 

(BrcnDmine  acid)  and  its  sodiun  salt;  and 
1,4-Diainino-2,3-dihydroanthraquinone  (CAS  No. 

81-63-0) 

(all  the  foregoing  goods  provided  for  in 
s(±headirv  2922.30.35) 

9906.29.13  3,4-Diaininophenetole  dihydrogen  sulfate 
(CAS  No.  85137-09-3)  (provided  for  in 
sUaheading  2922.50.30) 

9906.29.14  4-Methoxyaniline-2-sulfonic  acid;  and 
1-Ainino-2-braino-4-hydroxyanthrac|uinone  (CAS 

No.  116-82-5) 
(provided  for  in  si±heading  2922.50.40) 

9906.29.15  Acetoacetsulfanilic  acid,  potassiun  salt; 
N,N'-Bis(2,3-dihydroxypropyl)-5-[N-(2,3- 

dihydroxypropyl  )acetainido] -2,4,6-tri  iodoiso- 

phthalamide  (lohexol); 
lopamidol;  and 
N-(2-Hydroxyethyl)-2,4,6-triiodo-5-[2-(2,4,6- 

tr  iiodo-3-(N-methylacetainido) -5- (methyl - 

cartsamoyl  )benzainido)acetain)do]  i  sophthalamic 

acid  (loxaglic  acid) 

(all  the  foregoing  goods  provided  for  in 
subheading  2924.29.44) 

9906.29.16  4-Aniinoacetanilide  (CAS  No.  122-80-5) 
(provided  for  in  si±heading  2924.29.46) 

9906.29.17  2,6-Dichlorobenzonitrile  (provided  for  in 
siitfieading  2926.90.04) 

9906.29.18  1,6-Hexamethylene  diisocyanate  (provided  for 
in  subheading  2929.10.60) 

9906.29.19  Diphenyldichilorosilane  and 

phenyl trichtorosi lane  (provided  for  in 
subheading  2931.00.40) 

9906.29.20  1-[1-((4-Chloro-2-(trif  luoromethyDphenyl)- 
imino)-2-propoxyethyl] -1H- imidazole  (provided 
for  in  si±heading  2933.29.30) 

9906.29.21  Terfenadine; 
Nepenzolate  bromide;  and 
Nimodipine 

(all  the  foregoing  goods  provided  for  in 
siiheading  2933.39.37) 
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Free  (MX) 


Free  (MX) 


Free  (MX) 


Free  (NX) 


Free  (NX) 


Free  (NX) 


[See  Annex  III(B) 
to  this 
Proclamation]  (MX) 


Free  (MX) 


Free  (MX) 


Free  (MX) 
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Section  (A).      (con.) 

123.      (con.): 

Goods  of  Mexico,  under  the  terms  of  general 
note  12  to  the  tariff  schedule  (con.): 

9906.29.22  1-[4-(1,1-Dimethylethyl)phenyl]-4-(hydroxydi- 

phenylmethyl)-1 -piper idinyl-1 -but  anone 

(Terfenadone);  and 
N,N'-Bis(2,2,6,6-tetramethyl-4-piperidinyl)- 

1,6-hexanediamine  (CAS  No.  612-55-7) 
(all  the  foregoing  goods  provided  for  in 
sii]heading  2933.39.47) 

9906.29.23  Ciprofloxacin  and  its  hydrochloride  salt;  and 
1 -Ethyl -6- f luoro- 1 ,4-dihydro-4-oxo-7- ( 1 -piper- 

azinyl)-3-quinolinecarboxylic  acid 

(Norfloxacin) 

(all  the  foregoing  goods  provided  for  in 
subheading  2933.59,36) 

9906.29.24  7-Nitronaphtht1,2]-oxadiazole-5-sulfonic  acid 
(CAS  No.  84-91-3)  (provided  for  in  sUiheading 
2934,90.06) 

9906.29.25  (6R,7R)-7-[(R)-2-Amino-2-phenyl9cetanidol-3- 

methyl -8-0X0-5- thia-1-azabicyclo [4.2.0] oct-2- 

ene-2-carboxylic  acid  disolvate;  and 
(6R,7R)-7-Amino-3-chloro-8-oxa-5-thia-1-azabi- 

cyclo[4.2.0]oct-2-ene-2-carboxylic  acid, 

(4-nitrophenyl)methyl  ester 
(all  the  foregoing  goods  provided  for  in 
si±heading  2934.90.40) 

9906.29.26  2-Amino-N-ethylbenzenesulfonanilide  (provided 
for  in  siljheading  2935.00.10) 

9906.29.27  Sulfachloropyridazine  (provided  for  in 
si±heading  2935.00.39) 

9906.29.28  Mixtures  of  ortho-  and  para-toluene 

sulfonamide    and 
N-(2,6-Dichloro-3-methylphenyl)-5-amino-1,3,4- 

triazole-2-sulfonamide 
(all  the  foregoing  goods  provided  for  in 
sitteading  2935.00.70) 

9906.29.29  2,4-Dichloro-5-sulfaffloylbenzoic  acid  (provided 
for  in  subheading  2935.00.90) 

9906.29.30  N-(4-(((2-Amino-5-formyl-1,4,5,6,7,8-hexa- 
hydro-4-oxo-6-pteridinyl)methyl)amino)benzoyl)- 
L-glutamic  acid  (provided  for  in  siijheading 
2936.29.20) 

9906.29.31  Rifanpin  (provided  for  in  siiiheading 
2941.90.30) 

.  9906.30.01  Teicoplanin  (provided  for  in  siisheading 

3003.20.00) 

9906.32.01  Acid  black  210  powder  and  presscake  (CAS  No. 
112484-44-3)  (provided  for  in  s(±heading 
3204.12.40) 

9906.32.02  3,7-Bis(dimethylamino)phenazath)oniijn  chloride 
(Methylene  blue)  (provided  for  in  siiiheading 
3204.13.50) 

9906.32.03  Pigment  red  178  (CAS  No.  3049-71-6)  (provided 
for  in  si±heading  3204.17.10) 


Free  (MX) 


Free  (NX) 


Free  (MX) 


Free  (MX) 
Free  (MX) 
Free  (NX) 


Free  (NX) 
Free  (NX) 

Free  (NX) 
Free  (NX) 
Free  (NX) 

Free  (NX) 

Free  (NX) 
Free  (NX) 
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Section   (A).      (con.) 

123.      (con.): 

Goods  of  Nixico,  mler  the  terns  of  general 
note  12  to  the  tariff  schedule  (con.): 
9906.32. (M  Isoindolonine  red  pigment  (CAS  No.  71SS2-60-8) 

(prowidid  for  In  siiiheading  3204.17.30) 

9906.32.05  Pigaant  r«l  149  dry  and  pignent  red  149 
presacake  (CAS  No.  4948-15-6)  (provided  for  in 
aiAlMWling  3204.17.50) 

9906.32.06  Solvent  yellow  43  (CAS  No.  19125-99-6) 
(provided  for  in  siMieadirv  3204.19.15) 

9906.32.07  Solvent  ytllow  44  (CAS  No.  247B-20-8)  (provided 
for  {n  atitfMwling  3204.19.19) 

9906.38.01  Mixtures  of  2-n-octyl-4-isothiazolin-3-cne 

and  application  adjuvants;  and 
Netaldahyde 

(all  the  foregoing  goods  provided  for  in 
stMiewiing  3806.90.50) 

9906.38.02  Mixtures  of  diaettiyl  liithalate,  tert-butanol, 
hydrogen  peroxide,  and  sodiua  salicylate 
(provided  for  in  sUticadir«  3823.90.27) 

Cheaiical  products  and  preperetions  of  the 
cheaical  or  allied  industries  (including  those 
consisting  of  aixtures  of  natural  products), 
not  el  settlers  specified  or  included;  residual 
products  of  the  cheaical  or  allied  industries, 
not  elsai^iere  specified  or  included: 

Provided  for  in  atiihcading  3823.90.45: 
9906.38.09  Any  Mixture  containing  ethyl  alcohol 

if  such  aixture  is  to  be  used  as  a 
fuel  or  in  producing  a  Mixture  of 
gasoline  and  alcohol,  a  Mixture  of  a 
special  fuel  and  alcohol,  or  any 
other  Mixture  to  be  used  as  fuel,  or 
is  suitable  for  any  such  uses;  any 
Mixture  containing  ethyl 
tertiary- butyl  ether 


9906.38.04  Other 

Cotton,  liMther  or  not  carded  or  coafced 
(providid  for  in  heading  5201  or  5203)  or 
cotton  HMte  (provided  for  in  s«ii>eading 
S202.99.00): 

9906.52.01  Specified  in  U.S.  note  24  to  this 
•Uchapter 

Other: 

Lap  uaste,  sliver  waste  or  roving 
waste: 

9906.52.02  sa)ject  to  the  quentitative 

liMits  specified  in  U.S.  note  25 
to  this  subchapter 

Other: 

9906.52.03  Valued  not  ovw  34.2t/kg.... 

9906.52.04  other 


Free  (NX) 

Free  (N() 
Free  (NX) 
Free  (NX) 

Free  (MK) 
Frea  (W) 


[See  Annex  11(b) 
to  this 
Proclanationl  (W) 

Free  (ft() 


Free  (MK) 


Free  (W) 


[See  Annex  III(B} 
to  this 
ProclanatiorO  (W) 

[See  Annex  III(B) 
to  this 
Proclaaation]  (NX) 


Federal  Register  /  Vol.  58,  No.  242  /  Monday,  December  20,  1993  /  Presidential  Documents      67151 


Annex  II    (con.) 
-119- 


Section   (A).      (con.) 
123.      (con): 


9906.52.05 

9906.52.06 
9906.52.07 
9906.52.08 

9906.54.01 

9906.55.01 
9906.55.02 
9906.56.01 
9906.57.01 


9906.57.02 


9906.58.01 


9906.59.01 


Goods  of  Mexico,  under  the  terms  of  general 
note  12  to  the  tariff  schedule  (con.): 

Cotton,  itfiether  or  not  carded  or  canted 
(provided  for  in  heading  5201  or  5203)  or 
cotton  waste  (provided  for  in  sitheadirw 
5202.99.00)  (con.): 
Other  (con.): 
other: 

S(i)ject  to  the  quantitative    . 
liMits  specified  in  U.S.  note  25 
to  this  stix:hapter 

Other: 

Valued  not  over  S1,36/kg 

I 

Other 


Twill  weave  and  mixtures  of  twill  weave  and 
satin  weave  (provided  for  in  sObheadirn 
5209.19.00,  5209.29.00,  5209.39.00, 
5209.59.00,  5211.19.00,  5211.29.00, 
5211.39.00  or  5211.59.00) 

Synthetic  Monofilament,  other  than  nylon  or 
other  polyamide  morofi  lament  (provided  for  in 
s*±headir«  5404.10.80) ^..... 

Artificial  filament  tow,  other  than  of  viscose 
rayon  (provided  for  in  headir«  5502) 

Blue  denim  (provided  for  in  sUiieadira 
5512.19.00  or  5514.32.00) 

Nonwoven  fiber  sheet  (provided  for  in 
stKieading  5603.00,90) 

Needle-craft  display  models,  primarily  hand 
stitched,  of  ccnpleted  mass-produced  kits 
(provided  for  in  nisheading  5701.10.20, 
5701.90.20,  5805.00.40,  6302.91.00, 
6302.92.00,  6302.93.10.  6302.93.20, 
6302.99.20,  6304.92.00,  6304.93.00, 
6304.99.15,  6304.99.35,  6304.99.60  or 
6307.90.99) 

Carpets  and  other  textile  floor  coverings, 
tufted,  whether  or  not  made  14),  of  man-made 
textile  materials,  measurir^  not  more  than 
5.25  m^  in  area  (provided  for  in  siAiieading 
57D3.20.20  or  5703.30.00) , 


Fastener  fabric  tapes  of  man-made  fibers 
(provided  for  in  s(±headir^  5806.10.20).. 


Theatrical,  ballet,  and  operatic  scenery  mnd 
properties,  including  sets  (provided  for  in 
subheading  5907.00.20.  5907.00.40.  5907.00.60 
or  5907.00.80) 


Free  (NX) 


[See  Amex  1 1  KB) 
to  this 
Proclamation]  (NX) 

(See  Annex  III(B) 
to  this 
Proclamation]  (NX) 


Free  (MX) 

Free  (NX) 
Free  (NX) 
Free  (NX) 
Free  (NX) 


Free  (NX) 


[See  Annex  III(B) 

to  this 
Proclantion]  (NX) 


[See  Annex  IIKB) 
to  this 
Proclamation]  (NX) 


Free  (NX) 
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Section  (A),      (con.) 

123.      (con.): 


9906.61.01 


9906.61.02 


9906.61.03 


9906.61.04 


9906.61.05 


9906.61.06 


9906.61.07 


9906.61.06 


9906.61.09 


9906.61.10 


9906.61.11 


9906.61.12 


Gooik  of  Ncxtco,  urtder  the  teras  of  general 

note  12  to  the  tariff  schedule  (con.): 

Suit-type  jackets  and  blazers,  containing  70 
percent  or  nore  by  weight  of  silk  or  silk 
MHte  (provided  for  in  s(±heading  6103.39.20, 
6104.39.20  or  6203.39.40).... 

TrouMTt,  bib  and  brace  overalls,  breeches  and 
•hortt,  containing  70  percent  or  more  by 
Mti^it  of  silk  or  silk  waste  (provided  for  in 
«Ah««ling  6103.49.30,  6104.69.30  or 
6204.69.30) 

Uaaan's  or  girls'  suits,  containing  70  percent 
or  aore  by  weight  of  silk  or  silk  waste 
(providid  for  in  stitf«eading  6104.19.20) 

UOMn's  or  girls'  dresses,  containing  70 
percent  or  aore  by  weight  of  silk  or  silk 
HMtc  (provided  for  in  sUiieading  6104.49.00).. 

Uown's  or  girls'  skirts  and  divided  skirts, 
containing  70  percent  or  more  by  weight  of 
silk  or  silk  waste  (provided  for  in  si±heading 
6104.59.20  or  6204.59.40) 

Nan's  or  boys'  shirts,  containing  70  percent 
or  Bore  by  weight  of  silk  or  silk  waste 
(provided  for  in  stiiieading  6105.90.30) 

Uaaan's  or  girls'  blouses  and  shirts, 
containing  70  percent  or  more  by  weight  of 
silk  or  silk  waste  (provided  for  in  sUbheading 
6106.90.20) 

Men's  or  boys'  nightshirts,  pajamas, 
bathrobes,  dressing  gowns  and  similar 
articles,  containing  70  percent  or  more  by 
weight  of  silk  or  silk  waste  (provided  for  in 
subheading  6107.29.40,  6107.99.40,  6207.29.00 
or  6207.99.60) 

Uonen's  or  girls'  underwear  (other  than  slips, 
petticoats,  briefs,  or  panties),  of  cotton  or 
of  nan-mde  fibers  (provided  for  in  subheading 
6108.91.00  or  6108.92.00) 

T-shirts,  singlets,  tank  tops  and  similar 
ganaents,  containing  70  percent  or  more  by 
weight  of  silk  or  silk  waste  (provided  for  in 
ttiDheadir^  6109.90.20) 

Sweaters,  pullovers,  sweatshirts,  waistcoats 
(vests)  and  similar  articles,  knitted  or 
crocheted: 

Of  cotton: 

Containing  36  percent  or  more  by 
weight  of  flax  fibers  (provided  for 
in  subheading  6110.20.10): 

Sweaters;  vests,  other  than 
sweater  vests 


Other. 


Free  (MX) 


Free  (MX) 


Free  (MX) 


Free  (MX) 


Free  (MX) 


Free  (MX) 


Free  (MX) 


Free  (MX) 


Free  (MX) 


Free  (MX) 


[See  Annex  III(B) 
to  this 
Proclamtion]  (MX) 

Free  (MX) 
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Section  (A),      (con.) 


123.      (con.) 


9906.61.13 


9906.61.14 
9906.61.15 

9906.61.16 

9906.61.17 
9906.61.18 

9906.61.19 
9906.61.20 

9906.61.21 


9906.61.22 


Goods  of  Mexico,  inder  the  terms  of  general 
note  12  to  the  tariff  schedule  (con.): 

Sweaters,  pullovers,  sweatshirts,  waistcoats 
(vests)  and  similar  articles,  knitted  or 
crocheted  (con.): 

Of  cotton  (con.): 

Other  (provided  for  in  stiiteadine 
6110.20.20): 

Boys'  or  girls'  ganaents 
infxjrted  as  parts  of  playsuits; 
sweaters;  vests,  other  than 
sweater  vests 

Other 

Of  other  textile  materials  (provided  for 

in  sJjheading  6110.90.00): 

Containing  70  percent  or  more  by 
weight  of  silk  or  silk  waste 

other: 

Sweaters;  vests  other  than 
sweater  vests 

Other: 

Sii>ject  to  cotton 
restraints.. 

Other 

Track  suit  shirts,  of  cotton  (provided  for  in 
subheading  6112.11.00) 

Track  suits,  containing  70  percent  or  nore  by 
weight  of  silk  or  silk  waste  (provided  for  in 
»±heading  6112.19.20) 

Pants  and  shells  for  pants  for  use  in  ice 
hockey  (provided  for  in  heading  6113.00.00  or 
siisheading  6210.40.10,  6210.40.20,  6210.50.10, 
6210.50,20  or  6211.43.00) 

Other  garments,  knitted  or  crocheted: 

Of  cotton  (provided  for  in  siiiieading 
6114.20.00): 

Stnsuits,  washsuits,  one-piece 
playsuits  and  similar  apparel;  boys' 
sizes  2-7  and  girls'  coveralls, 
juipsuits  and  similar  apparel,  other 
than  insulated  for  cold  weather 
protect  ion 


9906.61.23 


Other. 


[See  Annex  III(B) 

to  this 
ProclaaiBtion]  (W) 

Free  (MX) 


Free  (MX) 


[See  Annex  III(B) 

to  this 
Proclamation]  (MX) 


Free  (MX) 

[See  Annex  1 1  KB) 
to  this 
Proclamation]  (MX) 


Free  (MX) 


Free  (MX) 


Free  (MX) 


[See  Annex  III(B) 

to  this 
Proclamation]  (W) 

Free  (MX) 
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9906.62.03 


9906.62.04 


9906.62.05 


9906.62.06 


Section   (A).      (con.) 
123.      (con.): 


Goods  of  Mexico,  mder  the  terms  of  general 
note  12  to  the  tariff  schedule  (con.): 

Other  gaments,  knitted  or  crocheted  (con.): 
Of  man-nade  fibers: 

Gaments  other  than  tops,  bodysuits 
or  bodyshirts  (provided  for  in 
mijheading  6114.30.30): 

9906.61.24  Sinsuits,  lashsuits,  one-piece 

playsuits  and  similar  apparel; 
coveralls,  jurpsuits  and  similar 
apparel,  containing  23  percent 
or  more  by  weight  of  wool  or 
fine  animal  hair 

9906.61 .25  Other 

9906.61.26  Tops  containing  70  percent  or  more  by  weight 
of  silk  or  silk  waste  (provided  for  in 
si±heading  6114.90.00) 

9906.61.27  Gloves,  mittens  and  mitts,  knitted  or 
crocheted,  not  inpregrtated,  coated  or  covered 
with  plastics  or  rubber,  of  textile  materials 
except  of  wool,  fine  animal  hair,  cotton, 
synthetic  or  artificial  fibers,  other  than 
si^^ject  to  cotton  or  man-made  fiber  restraints 
(provided  for  in  siiiieading  61 16. 99. 80)... T 

9906.62.01  Suits,  containing  70  percent  or  more  by  weight 
of  silk  or  silk  waste  (provided  for  in 
Siliieading  6203.19.40  or  6204.19.30) 

9906.62.02  Karate  pants  and  karate  belts  (provided  for  in 
S(±heading  6203.42.40,  6204.62.40  or 
6217.10.00) 


Men's  or  boys'  shirts,  of  silk  or  silk  waste. 
Subject  to  cotton  restraints  or  man-made  fiber 
restraints,  or  containing  70  percent,  or  more 
by  weight  of  silk  or  silk  waste  (provided  for 
in  sUiheading  6205.90.20) 


Women's  or  girls'  blouses,  shirts  and 
shirt-blouses,  of  silk  or  silk  waste,  sii)ject 
to  cotton  restraints,  or  containing  70  percent 
or  more  by  weight  of  silk  or  silk  waste 
(provided  for  in  sk±heading  6206.10.00) 


Women's  or  girls'  blouses,  shirts  wxJ 
shirt-blouses,  of  other  textile  materials, 
subject  to  cotton  restraints  (provided  for  in 
sitteading  6206.90.00) 


Women's  or  girls'  singlets  and  other 
mdershirts,  briefs,  panties,  nightdresses, 
pajamas,  negligees,  bathrobes,  dressing  gowns 
and  similar  articles,  containing  70  percent  or 
more  by  weight  of  silk  or  silk  waste  (provided 
for  in  subheading  6208.29.00  or  6208.99.60) 
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[See  Annex  III(B) 
to  this 
Proclamation]   (MX) 

Free  (MX) 


Free  (MX) 


Free  (MX) 


Free  (MX) 


[See  Annex  111(8} 
to  this 
Proclamation]  (MX) 


Free  (MX) 


Free  (MX) 


Free  (MX) 


Free  (MX) 
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Section  (A).      (con.) 
123.      (con.): 


9906.62.07 

9906.62.08 
9906.62.09 


9906.62.10 


9906.62.11 


9906.62.12 


9906.62.13 

9906.62.14 
9906.62.15 

9906.62.16 

9906.62.17 
9906.62.18 


Goods  of  Mexico,  inder  the  terms  of  general 
note  12  to  the  tariff  schedule  (con.): 
Women's  or  girls'  singlets  and  other 
indershirts,  briefs,  panties,  rtegligees, 
bathrobes,  dressing  gowns  and  similar 
articles: 

Of  man-made  fibers  (provided  for  in 
sii:heading  6208.92.00): 

Bathrobes,  dressing  gowns  and 
similar  articles 

Other 

Spunlaced  or  bonded  fiber  fabric  disposable 
gom  of  man-made  fibers  intended  for  use 
during  surgical  procedures  (provided  for  in 
siAheading  6210.10.40) 


Men's  or  boys'  track  suits  and  other  garments, 
of  cotton  or  of  man-made  fibers,  other  than 
shirts  excluded  from  heading  6205  (provided 
for  in  siiiheading  6211.32.00  or  6211.33.00).... 

Men's  or  boys'  track  suits  and  other  garments, 
containing  70  percent  or  more  by  weight  of 
silk  or  silk  waste  (provided  for  in  siitfieading 
6211.39.00) 

Women's  or  girls'  track  suits  and  other 
garments,  of  cotton  (provided  for  in 
siijheading  6211.42.00): 

Coveralls,  juipsuits  and  similar  apparel: 
Containir^  15  percent  or  more  by 
weight  of  down  and  waterfowl  plunage 
and  of  which  down  conprises  35 
percent  or  more  by  wei^t; 
containing  10  percent  or  more  by 
weight  of  down 

Other,  insulated  for  cold  weather 
protection 

Other: 

Women's 

Girls' 

Washsuits,  sinsuits,  orw-piece  playsuits 
and   similar  apparel;  track  suits 

other 


[See  Annex  III(B) 
to  this 
Proclamation]  (MX) 

Free  (MX) 


[See  Annex  111(8) 
to  this 
Proclamation]  (MX4 


Free  (MX) 


Free  (MX) 


's  or  girls'  coveralls,  jvApsuits  and 
similar  apparel;  washsuits,  smsuits, 
one-piece  playsuits  and  similar  apparel; 
track  suits;  the  foregoing  of  man-made  fibers 
(provided  for  in  s(±heading  6211.43.00) 


[See  Annex  III(B) 
to  this 
Proclamation]  (MX) 

Free  (MX) 


Free  (MX) 

[See  Annex  iri(B) 
to  this 
Proclamation]  (W() 


[See  Annex  1 1  KB) 
to  this 
Proclamation]  (MX) 

Free  (MX) 


Free  (NX) 


67156      Federal  Regirter  /  Vol.  58.  No.  242  /  Monday,  December  20,  1993  /  Presidential  Documents 


Annex  II    (con.) 
-124- 


Sectlon   (A).      (con.) 
123.      (con.): 


9906.63.01 


Goods  of  Mexico,  under  the  terms  of  general 
note  12  to  the  tariff  schedule  (con.): 

Spuilaced  or  bonded  fiber  fabric  disposable 
surgical  drapes  of  nan-nade  fibers  (provided 
for  in  si±headinQ  6307.90.70) 


9906.64.01 
9906.64.02 

9906.64.03 

9906.64.04 

9906.64.05 
9906.64.06 


9906.70.01 


9906.70.02 


9906.70.03 


9906.70.04 


Other  footwear  with  outer  soles  and  uppers  of 
rUiber  or  plastics: 

Provided  for  in  siiiteading  6402.19.10: 
Skating  boots  for  use  in  the 
Manufacture  of  in-line  roller  skates. 


Golf  shoes. 


Other. 


Sandals  and  similar  footwear  of  plastics, 
produced  in  one  piece  by  molding  (provided  for 
in  subheading  6402.99.15) 

Sports  footwear  other  than  golf  shoes 
(provided  for  in  SLtheading  6403.19) 

Tennis  shoes,  basketball  shoes,  gym  shoes, 
training  shoes  and  the  like,  covering  the 
ankle,  not  welt,  for  men,  youths  and  boys 
(provided  for  in  siiiieading  6403.91.60) 


Drinking  glasses,  not  elsewhere  specified  or 
included  (provided  for  in  siiiheading 
7013.29.10  or  7013.29.20): 

Drinking  glasses  decorated  with  metal 
flecking,  glass  pictorial  scenes,  or  glass 
thread-like  or  ribbon-like  effects,  any  of 
the  foregoing  eiit>edded  or  introduced  into 
the  body  of  the  glassware  prior,  to  its 
solidification;  millefiori  glassware 


Drinking  glasses  colored  prior  to 
solidification,  and  characterized  by 
random  distribution  of  nunerous  bubbles, 
seeds,  or  stones,  throughout  the  mass  of 
the  glass 


Specially  tenpered  dinnertNire  composed  of  a 
high  expansion  opal  core  glass  overlaid  with  a 
separately  melted  lower  expansion  clear  surface 
glass  to  achieve  a  conpressive  stress  of 
60,000  poiMyis  psi  while  maintaining  residual 
stress  below  4,500  psi  (provided  for  in 
S(i)heading  7013.39.60) 


Glassware  articles  with  structural  frames  of 
brass,  not  watertight  (provided  for  in 
siAheading  7013.99.40,  7013.99.50,  7013.99.60, 
7013.99.70,  7013.99.80  or  7013.99.90) 


[See  Annex  1 1 1(B) 
to  this 
Proclamation]  (MX) 


Free  (MX) 

[See  Annex  1 11(B) 
to  this 
Proclamation]  (MX) 

[See  Amex  II KB) 
to  this 
Proclamation]  (MX) 


Free  (MX) 
Free  (MX) 


[See  Annex  1 1  KB) 
to  this 
Proclamation]  (MX) 


Federal  Register  /  Vol.  58.  No.  242  /  Monday,  December  20,  1993  /  Presidential  Documents      67157 


[See  Annex  1 1  KB) 
to  this 
Proclamation]  (MX) 


[See  Annex  1 1 1(B) 

to  this 
Proclamation]  (MX) 


Free  (MX) 


Free  (MX) 
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Section   (A).      (con.) 
123.      (con.): 


Goods  of  Mexico,  ixider  the  terms  of  general 
note  12  to  the  tariff  schedule  (con.): 
?*906.70.05      Fiberglass  rubber  reinforcing  cord  or  yam, 

made  from  electrically  nonconductive  continuous 
fiberglass  filaments  9  microns  in  diameter  or 
10  microns  in  diameter  and  impregnated  with 
resorcinol  formaldehyde  latex  treatment  for 
achesion  to  polymeric  compounds  (provided  for 
in  si±heading  7019.10.10,  7019.10.20  or 
7019.10.60) 

9906.70.06      Fiberglass  tire  cord  fabric  woven  from 
electrically  nonconductive  continuous 
fiberglass  filaments  9  microns  in  diameter  or 
10  microns  in  diameter  and  inpregnated  with 
resorcinol  formaldehyde  latex  treatment  for 
adhesion  to  polymeric  compounds  (provided  for 
in  siljheading  7019.20.10,  7019.20.20  or 
7019.20.50) 

9906.73.01  Inner  wire  for  caliper  and  cantilever  brakes, 
whether  or  not  cut  to  length  (provided  for 

in  subheadir^  7312.10.30) 

9906.73.02  Cable  for  caliper  and  cantilever  brakes, 
whether  or  not  cut  to  length;  derailleur 
cables  (provided  for  in  siisheading  7312.10.50, 
7312.10.60,  7312.10.70  or  7312.10.90) 

Motor  vehicles  for  the  transport  of  goods: 
Provided  for  in  subheading  8704.10.50, 
8704.22.50,  8704.23.00,  8704.32.00  or 
8704.90.00: 

9906.87.01  Valued  $1,000  or  more 

9906.87.02  Other 

Provided  for  in  siisheading  8704.21.00  or 
8704.31.00: 

9906.87.03  Valued  $1,000  or  more 

9906.87.04  Other... 

9906.87.05  Frame  lugs  and  parts  thereof  (provided  for  in 
subheading  8714.91.90) 

9906.87.06  Parts  of  drun  brakes,  caliper  and  cantilever 
brakes  and  coaster  brakes  (piovided  for  in 
siijheading  8714.94.60) 

9906.87.07  Bicycle  handlebar  stems  wholly  of  aluninun 

alloy  (including  their  hardware  of  any 
material),  valued  over  $2.15  each; 
Bicycle  handlebar  stem  rotor  assentilies;  and 
Shift  levers,  trigger  and  twist  grip  controls 
for  three  speed  hiijs,  and  parts  thereof 
(all  the  foregoing  goods  provided  for  in 
wiiieading  8714.99.90) 


Free  (MX) 


Free  (MX) 


Free  (MX) 


Free  (MX) 


[See  Annex  III(B) 
to  this 
Proclamation]  (MX) 

[See  Annex  1 11(B) 

to  this 
Proclamation]  (MX) 


[See  Annex  1 1  KB) 
to  this 
Proclamation]  (MX) 

[See  Annex  11  KB) 
to  this 
Proclamation]  (MX) 


Free  (MX) 


Free  (MX) 


Free  (MX) 
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Sectlon   (A).       (con.) 
123.      (con.): 


9906.95.01 


Goods  of  Mexico,  under  the  terms  of  general 
note  12  to  the  tariff  schedule  (con.): 

Articles  (except  parts)  provided  for  in 
siiiheading  9502.99.30  or  9503.90.20,  valued 
not  over  5c  per  unit 


Free  (P4X) 


9906.96.01 


Brooms,  other  than  whiskbrocms,  wholly  or 
in  part  of  broom  com: 

Valued  over  96<  each  (provided  for  in 
subheading  9603.10.60): 

Brooms  originating  in  Mexico  not 
exceed  100,000  dozen  entered  or 
withdrawn  from  warehouse  for 
consuiption  in  any  calendar  year. 


to 


9906.96.02 


Other. 


Free  (MX) 

[See  Annex  111(8) 
to  this 
Proclamation]   (MX)" 

Section  (B) .      Subheading  4016.10.00  is  modified  by  inserting  the  symbol   "B"   in 
the  Rates  of  Duty  1   Special   subcolumn,    in  alphabetical   sequence   in  the 
parentheses   following  the   rate  of  duty  of   "Free"    in  such  subcolumn,    effective 
with  respect   to    (1)   goods  entered,    or  withdrawn  from  warehouse   for 
consumption,    on  or  after  January  1,    1994,    and   (2)   pursuant   to   sections   201   and 
203   of  the  Automotive   Products  Act  of  1965,    upon   importer  request  within  90 
days  of  the  date  of  signature   of  this  proclamation  for  retroactive 
reliquidation  of  entries  occurring  during  the  period  January   1,    1989,    through 
December   31,    1993,    inclusive,    of  goods   to  which  the   rate  of  duty  provided 
herein  would  have  applied  if  entered  on  January  1,    1994. 
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Modifications  to  the  Rates  of  Duty  1 
Special  Subcolumn  of  the  HTS 


Section  (A) .   Effective  with  respect  to  goods  entered,  or  withdrawn  from 
warehouse  for  consumption,  on  or  after  January  1.  1994.  or  if  the  NAFTA  does 
not  enter  into  force  on  January  1.  1994.  on  or  after  such  later  date  as  the 
NAFTA  enters  into  force. 

(1).   Effective  with  respect  to  goods  of  Mexico,  under  the  terms  of  general 
note  12  to  the  tariff  schedule: 

(a).   For  the  following  provisions,  in  the  Rates  of  Duty  1  Special 
subcolxjunn,  insert  in  the  parentheses  following  the  "Free"  rate  in  such 
subcolumn  the  symbol  "MX"  in  alphabetical  order: 


0101.20.20 

0204.30.00 

0302.69.40 

0404 . 10 . 05 

0603.10.70 

0101.20.40 

0204.41.00 

0302.70.20 

0404.10.20 

0603.10.80 

0102.90.40 

0204.42.20 

0303.32.00 

0404.90.10 

^0603. 90. 00 

0104.20.00 

0204.42.40 

0303.33.00 

0407.00.00 

0604.99.-60 

0105.11.00 

0204.43.20 

0303.39.00 

0408.11.00 

0701.10.00 

0105.19.00 

0204.43.40 

0303.71.00 

0408.19.00 

0701.90.10 

0105.91.00 

0207.10.20 

0303.75.00 

0408.91.00 

0703.10.20 

0105.99.00 

0207.10.40 

0303.77.00 

0408.99.00 

0703.10.30 

0106.00.10 

0207.21.00 

0303.79.40 

0409.00.00 

0703.20.00 

0106.00.30 

0207.22.20 

0303.80.20 

0410.00.00 

0704.10.20 

0201.10.00 

0207.22.40 

0304.10.30 

0501.00.00 

0704.90.20 

0201.20.20 

0207.23.00 

0304.20.50 

0502.10.00 

0705.11.20 

0201.20.40 

0207.31.00 

0304.90.90 

0505.10.00 

0705.19.20 

0201.20.60 

0207.39.00 

0305.10.40 

0505.90.00 

0705.21.00 

0201.30.20 

0207.41.00 

0305.20.20 

0509.00.00 

0705.29.00 

0201.30.40 

0207.42.00 

0305.41.00 

0510.00.20 

0706.10.05 

0201.30.60 

0207.43.00 

0305.49.20 

0511.99.40 

0706.10.10 

0202.10.00 

0207.50.00 

0305.51.00 

0601.10.15 

0706.90.20 

0202.20.20 

0208.10.00 

0305.59.20 

0601.10.30 

0706.90.30 

0202.20.40 

0208.90.30 

0305.59.40 

0601.10.45 

0707.00.20 

0202.20.60 

0208.90.40 

0305.61.20 

0601.10.60 

0707.00.60 

0202.30.20 

0209.00.00 

0305.63.20 

0601.10.75 

0708.10.20 

0202.30.40 

0210.11.00 

0305.63.40 

0601.10.85 

0708.10.40 

0202.30.60 

0210.12.00 

0305.69.20 

0601.10.90 

0708.20.10 

0203.12.10 

0210.19.00 

0305.69.40 

0601.20.10 

0708.90.05 

0203.19.20 

0210.20.00 

0305.69.50 

0601.20.90 

0708.90.15 

0203.22.10 

0210.90.20 

0305.69.60 

0602.10.00 

0708.90.30 

0203.29.20 

0210.90.40 

0306.14.20 

0602*.  30.00 

0709.10.00 

0204.10.00 

0302.22.00 

0306.24.20 

0602.91.00 

0709.20.10 

0204.21.00 

0302.23.00 

0307.60.00 

0602.99.30 

0709.30.40 

0204.22.20 

0302.29.00 

0401.10.00 

0602.99.40 

0709.40.40 

0204.22.40 

0302.61.00 

0401.20.20 

0602.99.60 

0709.90.05 

0204.23.20 

0302.65.00 

0401.20.40 

0602.99.90 

0709.90.10 

0204. 23. 40 

0302.69.10 

0403.90.20 

0603.10.30 

0709.90.13 

67160      Federal  Register  /  Vol.  58,  No.  242  /  Monday,  December  20,  1993  /  Presidential  Documents 


^ 


Annex  III    (con.) 
-2- 


Sectlon  (A)(1)(a),      (con.): 


0709.90.16 

0713,40,20 

0809.30.20 

1005.90.40 

1209.30.00 

0709.90.30 

0713.50,10 

0809.40.40 

1006.30.10 

1209.91.10 

0709.90.35 

0713.50.20 

0810.10.20 

1007.00.00 

1209.91.50 

0710.21.20 

0713.90.10 

0810.10.40 

1008.20.00 

1209.91.80 

0710.21.40 

0713.90.60 

0810.20.10 

1008.30.00 

1209.99.40 

0710.22.10 

0713.90.80 

0811.20.20 

1008.90.00 

1210.10.00 

0710.22.15 

0714.10.00 

0811.20.40 

1101.00.00 

1210.20.00 

0710.22.25 

0714.20.00 

0811.90.10 

1102.10.00 

1211.90.40 

0710.29.05 

0714.90.10 

0811.90.25 

1102.20.00 

1211.90.60 

0710.29.15 

0714.90.20 

0811.90.35 

1102.30,00 

1212.30.00 

0710.29.30 

0714.90.60 

0811.90.50 

1102.90.30 

1212.92.00 

0710.30.00 

0802.11.00 

0811.90.52 

1102.90.60 

1214.10.00 

0710.80.40 

0802.12.00 

0811,90,55 

1103.11.00 

1301.90.40 

0710.80.45 

0802.21.00 

0812.20.00 

1103.12.00 

1302.12.00 

0710.80.50 

0802,22.00 

0812.90.40 

1103.13.00 

1302,19.40 

0710.80.60 

0802.31.00 

0812.90.90 

1103.14.00 

1302,31,00 

0710.80,65 

0802.32.00  . 

0813.10,00 

1103.19.00 

1401.20,40 

0710.80,70 

0802.50.20 

0813.20.10 

1104.11.00 

1401.90,40 

0710.80.93 

0802.50.40 

0813.20.20 

1104.12.00 

1402.91.00 

0710.90.10 

0802,90,10 

0813.30.00 

1104.19.00 

1403.10.00 

0711.10,00 

0802.90,15 

.  0813.40.10 

1104.21.00 

1403.90.40 

0711.20,15 

0802,90.20 

0813.40.15 

1104.22.00 

1501.00.00 

0711.30,00 

0802.90.25 

0813.40.20 

1104.23.00 

1502.00.00 

0711.40,00 

0802.90.80  . 

0813.40.30 

1104.29.00 

1503.00.00 

0711.90,60 

0802.90.90 

0813.40.40 

1104.30,00 

1504.10.40 

0712,30,10 

0803.00,40 

0813.40.80 

1105.10.00 

1504.20.40 

0712,90,10 

0804.10.40 

0813.40.90 

1105.20.00 

1504.20.60 

0712,90.15 

0804.10.60 

0813.50.00 

1106.10.00 

1504.30.00 

0712.90.65 

0804.20.40 

0814.00.40 

1106.30.20 

1505.10.00 

0712.90.70 

0804.20.60 

0814.00.80 

1106.30.40 

1505.90.00 

0712.90.75 

0804.30,20 

0901.40.00 

1107.10.00 

1506.00.00 

0712.90.80 

0804.30.40 

0902.10.10  , 

1107.20.00 

1507.90.20 

0713.10,10 

0804.30.60 

0902.20.10 

1108.11.00 

1508.10.00 

0713,10,40 

0804.50.40 

0904.20.20 

1108.12.00 

1508.90.00 

0713.20,10 

0804.50,80   . 

0904.20.60 

1108.20.00 

1509.10.20 

0713.20,20 

0805.40.40 

0904.20.70 

1109,00.10 

1509.10.40 

0713.31,10 

0805.90.00 

0908.20.20 

1109,00,90 

1509.90.20 

0713,31,40 

0806,10,20   V.   0910.10.40 

1204,00.00 

1509.90.40 

0713,32,10 

0806.10,60 

0910.40.30 

1205.00.00 

1510.00.40 

0713,32,20 

0806,20.10 

0910.40.40 

1207.20.00 

1510.00.60 

0713,33.10 

0806.20.20 

0910.91.00 

,  1207.91,00 

1514.10.90 

0713.33.20 

0806.20,90 

0910.99.40 

1208,10,00 

1514.90.50 

0713,33.40 

0807.10,30 

0910.99.60 

1208,90,00 

1514.90.90 

0713,39,10 

0807.10.50 

1001.90.10 

1209,21,00 

1515,11,00 

0713,39,20 

0807.10.60 

1003.00.20 

1209,22,20 

1515.19.00 

0713,39,40 

0808.20.40 

1003.00.40 

1209,24,00 

1515.21.00 

0713.40.10. 

0809.10.00 

1005.90.20 

1209.25.00 

1515.29.00 
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1515.30.20 

1602.50.60 

1703.90.30 

2007.91.90 

2009.80.80 

1515.30.40 

1602.50.90 

1703.90.50 

2007.99.05 

2009.90.20 

1515.50.00 

1602.90.10 

1704.10.00 

2007.99.10 

2101.30.00 

1515.60.00 

1602.90.90 

1704.90.20 

2007.99.20 

2102.10.00 

1515.90.40 

1603.00.10 

1803.20.00 

2007.99.25 

2102.20.20 

1516.10.00 

1604.11.20 

1805.00.00 

2007.99.40 

2102.20.60 

1516.20.10 

1604.11.40 

1806.10.41 

2007.99.45 

2103.10.00 

1516.20.90 

1604.12.20 

1806.20.60 

2007.99.48 

2103.20.20 

1517.10.00 

1604.12.40 

1806.31.00 

2007.99.50 

2103.30.40 

1517.90.10 

1604.13.40 

1901.90.10 

2007.99.75 

2103.90.40 

1517.90.20 

1604.13.45 

1902.11.40 

2008.19.15 

2104.10.00 

1518.00.20 

1604.13.50 

1902.19.40 

2008.19.20 

2104.20.00 

1518.00.40 

1604.14.50 

1902.20.00 

2008.19.25 

2106.10.00 

1519.11.00 

1604.15.00 

1902.30.00 

2008.19.30 

2106.90.11 

1519.12.00 

1604.16.10 

1902.40.00 

2008.19.40 

2106.90.20 

1519.13.00 

1604.16.30 

1903.00.40 

2008.19.90 

2201.10.00 

1519.19.20 

1604.16.40 

1904.10.00 

2008.20.00 

2202.90.90 

1519.19.40 

1604.19.20 

1904.90.00 

2008.30.10 

2204.10.00 

1519.20.20 

-  1604.19.30 

1905.90.90 

2008.30.37 

2204.21.20 

1519.20.40 

1604.19.80 

2001.10.00 

2008.30.54 

2204.21.60 

1519.20.60 

1604.20.05 

2001.20.00 

2008.30.60 

2204.30.00 

1520.10.00 

1604.30.20 

2001.90.10 

2008.30.80 

2205.10.30 

1520.90.00 

1604.30.30 

2001.90.25 

2008.30.95 

2205.10.60 

1521.90.20 

1605.10.05 

2001.90.30 

2008.50.40 

2205.90.20 

1522.00.00 

•   1605.10.20 

2001.90.33 

2008.60.00 

2205.90.40 

1601.00.20 

1605.10.40 

2001.90.42 

2008.91.00 

2205.90.60 

1601.00.40 

1605.20.05 

2001.90.45 

2008.99.05 

2206.00.15 

1601.00.60 

1605.30.05 

2001.90.50 

2008.99.13 

2206.00.30 

1602.10.00 

1605.40.05 

2004.10.40 

2008.99.15 

2206.00.45 

1602.20.20 

1605.90.05 

2004.90.10 

2008.99.18 

2206.00.60 

1602.20.40 

1605.90.06 

2004.90.80 

2008.99.20 

2206.00.90 

1602.31.00 

1605.90.10 

2005.10.00 

2008.99.23 

2207.10.30 

1602.39.00 

1605.90.20 

2005.20.20 

2008.99.28 

2208.10.30 

1602.41.10 

1605.90.50 

2005.20.60 

2008.99.29 

2208.10.60 

1602.41.20 

1605.90.55 

2005.51.20 

2008.99.35 

2208.10.90 

1602.41.90 

1701.11.01 

2005.51.40 

2008.99.40 

2208.20.10 

1602.42.20 

1701.11.02 

2005.59.00 

2008.99.45 

2208.20.20 

1602.42.40 

1701.12.01 

2005.80.00 

2008.99.50 

2208.20.30 

1602.49.10 

1701.91.21 

2005.90.10 

2008.99.61 

2208.20.40 

1602.49.20 

1701.99.01 

2005.90.20 

2008.99.63 

2208.20.50 

1602.49.40 

1702.10.00 

2005.90.85 

2008.99.65 

2208.20.60 

1602.49.60 

1702.30.40 

2005.90.87 

2008.99.80 

2208.30.30 

1602.49.90 

1702.90.31 

2005.90.95 

2008.99.90 

2208.30.60 

1602.50.05 

1702.90.35 

2006.00.30 

2009.30.10 

2208.50.00 

1602.50.09 

1702.90.40 

2006.00.70 

2009.30.20 

2208.90.01 

1602.50,10 

1703.10.30 

2006.00.90 

2009.50.00 

2208.90.05 

1602.50.20 

1703.10.50 

2007.91.40 

2009.80.60 

2208.90.10 
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2208.90.12 

2508.60.00 

2707.99.40 

2825.20.00 

2831.10.00 

2208.90.14 

2509.00.20 

2710.00.35 

2825.30.00 

2831.90.00 

2208.90.15 

2511.10.10 

2710.00.40 

2825.50.10 

2832.10.00 

2208.90.20 

2511.10.50 

2713.12:00 

2825.50.20 

2832.20.00 

2208.90.25 

2511.20.00 

2801.30.10 

2825.50.30 

2832.30.10 

2208.90.30 

2513.19.00 

2801.30.20 

2825.60.00 

2832.30.50 

2208.90.35 

2513.29.00 

2804.10.00 

2825.70.00 

2833.11.50 

2208.90.40 

2514.00.00 

2804.21.00 

2825.90.10 

2833.21.00 

2208.90.45 

2515.11.00 

2804.29.00 

2825.90.15 

2833.23.00 

2208.90.50 

2515.12.10 

2804.30.00 

2825.90.20 

2833.24.00 

2208.90.55 

2515.12.20 

2804.40.00 

2825.90.60 

2833.25.00 

2208.90.60 

2515.20.00 

2804.61.00 

2826.11.10 

2833.26.00 

2208.90.65 

2516.12.00 

2804.69.10 

2826.11.50 

2833.27.00 

2208.90.70 

2516.22.00 

2805.11.00 

2826.19.00 

2833.29.10 

2208.90.71 

2516.90.00 

2805.19.00 

2826.20.00 

2833.29.30 

2208.90.72 

2517.20.00 

2805.22.10 

2826.90.00 

2833.29.50 

2208.90.75 

2517.30.00 

2805.40.00 

2827.10.00 

2833.30.00 

2208.90.80 

2518.20.00 

2806.20.00  V 

2827.31.00 

2833.40.10 

2209.00.00 

2518  30.00 

2810.00.00 

2827.33.00 

2833.40.20 

2302.50.00 

2519.90.10 

2811.19.10 

2827.34.00 

2833.40.50 

2303.10.00 

2520.20.00 

2811.19.50 

2827.35.00  . 

2834.10.10 

2304.00.00 

2523.21.00 

2811.21.00 

2827.36.00 

2834.10.50 

2305.00.00 

2525.20.00 

2811.22.10 

2827.37.00 

2834.22.00 

2306.10.00 

2526.10.00 

2811.23.00 

2827.38.00 

2834.29.20 

2306.20.00 

2526.20.00 

2811.29.50 

2827.39.10 

2834.29.50 

2306.30.00 

2529.21.00 

2812.10.50 

2827.39.20 

2835.10.00 

2306.40.00 

2529.22.00 

2812.90.00 

2827.39.30 

2835.21.00 

2306.50.00 

2530.20.20 

2813.10.00 

2827.39.50 

2835.22.00 

2306.60.00 

2530.40.00 

2813.90.50 

2827.41.00 

2835.23.00 

2306.90.00 

2603.00.00 

2815.30.00 

2827.49.10 

2835.24.00 

2308.10.00 

2607.00.00 

2816.10.00 

2827.49.50 

2835.29.50 

2308.90.50 

2608.00.00 

2816.20.00  . 

282'7.51.10 

2835.31.00 

2308.90.80 

2611.00.00 

2816.30.00 

2827.51.20 

2835.39.10 

2309.90.60 

2613.10.00 

2818.10.20 

2827.59.05 

28^5.39.50 

2309.90.90 

2613.90.00 

2819.10.00 

2827.59.30 

2836.10.00 

2401.10.80 

2614.00.30 

2819.90.00 

2827.59.50 

2836.20.00 

2401.20.20 

2616.10.00 

2820.10.00  . 

2827.60.20 

2836.40.10 

2401.20.50 

2616.90.00   - 

2820.90.00 

2827.60.50 

2836.40.20 

2402.10.80 

2619.00.30 

2821.10.00 

2828.10.00 

2836.60.00 

2402.20.10 

2620.19.30 

2821.20.00 

2828.90.00 

2836.70.00 

2402.20.90 

2620.19.60 

2822.00.00 

2829.19.00 

2836.91.00 

2403.91.20 

2620.20.00 

2823.00.00 

2829.90.10 

2836.92.00 

2504.10.10 

2620.30.00 

2824.10.00 

2829.90.50 

2836.93.00 

2507.00.00 

2620.90.20 

2824.20.00 

2830.10.00 

2836.99.10 

2508.10.00 

2620.90.90 

2824.90.10 

2830.20.00 

2836.99.50 

2508.30.00 

2707.60.00 

2824.90.50 

2830.30.00 

2837.20.10 

2508.40.00 

2707.99.30 

2825.10.00 

2830.90.00 

2837.20.50 

Federal  Register  /  Vol.  58,  No.  242  /  Monday,  December  20,  1993  /  Presidential  Documents      67163 


Annex  III   (con.) 
-5- 


Section  (A)(1)(a).      (con.) 


2838.00.00 

2902.50.00 

2904.90.20 

2907.22.10 

2911.00.00 

2839.11.00 

2903.11.00 

2904.90.30 

2907.29.10 

2912.11.00 

2839.19.00 

2903.12.00 

2904.90.40 

2907.29.20 

.  2912.12.00 

2839.20.00 

2903.13.00 

2904.90.50 

2907.29.30 

2912.13.00 

2839.90.00 

2903.14.00 

2905.11,20 

2907.29.60 

2912.19.10 

2840.11.00 

2903.15.00 

2905.12.00 

2908.10.10 

2912.19.20 

2840.19.00 

2903.16.00 

2905.13.00 

2908.10.15 

2912.19.30 

2840.20.00 

2903.19.10 

2905.14.00 

2908.10.20 

2912.19.40 

2840.30.00 

2903.19.50 

2905.15.00 

2908.10.25 

2912.19.50 

2841.10.00 

2903.21.00 

2905.16.00 

2908.10.50 

2912.29.10 

2841.20.00 

2903.22.00 

2905.19.00 

2908.20.04 

2912.29.50 

2841.30.00 

2903.23.00 

2905.21.00 

2908.20.08 

2912.30.10 

2841.40.00 

2903.29.00 

2905.22.10 

2908.20.15 

2912.30.20 

2841.50.00 

2903.30.05 

2905.22.20 

2908.20.20 

2912.30.50 

2841.60.00 

2903.30.15 

2905.22.50 

2908.20.60 

2912.41.00 

2841.70.10 

2903.30.20 

2905.29.00 

2908.90.04 

2912.42.00 

2841.70.50 

2903.40.00 

2905.31.00 

2908.90.08 

2912.49.10 

2841.90.10 

2903.51.00 

2905.32.00 

2908.90.24 

2912.49.20 

2841.90.20 

2903.59.05 

2905.39.10 

2908.90.28 

2912.49.50 

2841.90.30 

2903.59.10 

2905.39.20 

2908.90.30 

2912.50.00 

2841.90.50 

2903.59.15 

2905.39.50 

2908.90.40 

2912.60.00 

2842.10.00 

2903.59.20 

2905.41.00 

2908.90.50 

2913.00.10 

2842.90.00 

2903.59.30 

2905.42.00 

2909.11.00 

2913.00.50 

2843.21.00 

2903.59.40 

2905.43.00 

2909.19.10 

2914.12.00 

2843.29.00 

2903.59.50 

2905.44.00 

2909.19.50 

2914.13.00 

2843.30.00 

2903.61.10 

2905.49.10 

2909.20.00 

2914.19.00 

2843.90.00 

2903.61.30 

2905.49.20 

2909.30.05 

2914.21.20 

2844.10.10 

2903.62.00 

2905.49.50 

2909.30.07 

2914.22.10 

2844.30.10 

2903.69.05 

2905.50.10 

2909.30.10 

2914.22.20 

2844.30.50 

2903.69.10 

2905.50.50 

2909.30.20 

2914.23.00 

2846.10.00 

2903.69.20 

2906.11.00 

2909.30.30  . 

2914.29.10 

2846.90.50 

2903.69.25 

2906.12.00 

2909.41.00 

2914.29.50 

2847.00.00 

2903.69.30 

2906.13.10 

2909.42.00 

2914.30.00 

2848.10.00 

2904.10.04 

2906.13.50 

2909.43.00 

2914.41.00 

2849.10.00 

2904.10.08 

2906.14.00 

2909.44.00 

2914.49.50 

2849.20.20 

2904.10.10 

2906.19.00 

2909.49.05 

2914.50.50 

2849.90.10 

2904.10.15 

2906.29.10 

2909.49.20 

2914.61.00 

2849.90.20 

2904.10.32 

2906.29.20 

2909.49.50 

2914.69.10 

2849.90.30 

2904.10.37 

2907.11.00 

2909.50.20 

2914.69.20 

2849.90.50 

2904.10.50 

2907.12.00 

2909.50.40 

2914.69.50 

2850.00.07 

2904.20.15 

2907.15.10 

2909.60.50 

2914.70.10 

2850.00.20 

2904.20.30 

2907.15.30 

2910.10.00 

2914.70.20 

2850.00.50 

2904.20.40 

2907.15.60 

2910.20.00 

2914.70.50 

2851.00.00 

2904.20.45 

2907.19.10 

2910.30.00 

2915.11.00 

2901.10.30 

2904.20.50 

2907.19.40- 

2910.90.10 

2915.12.00 

2902.11.00 

2904.90.04 

2907.19.50 

2910.90.20 

2915.13.10 

2902.19.00 

2904.90.15 

2907.21.00 

2910.90.50 

2915.13.50 
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Section   (A)(1)(a).      (con.): 


2915.21.00 

2916.39.15 

2918.22.50 

2921.49.30 

2922.50.10 

2915.22.00 

2916.39.16 

2918.23.10 

2921.49.35 

2922.50.11 

2915.  23  .,00 

2916.39.20 

2918.23.20 

2921.49.40 

2922.50.13 

2915.24.00 

2917.11.00 

2918.29.20 

2921.49.45 

2922.50.16 

2915.29.00 

2917.12.20 

2918.29.22 

2921.51.10 

2922.50.17 

2915.31.00 

2917.13.00 

2918.29.30 

2921.51.20 

2922.50.19 

2915.32.00 

2917.14.10 

2918.29.40 

2921.51.30 

2922.50.25 

2915.33.00 

2917.14.50 

2918.30.10 

2921.51.50 

2922.50.50 

2915.34.00 

2917.19.15 

2918.30.20 

2921.59.10 

2923.10.00 

2915.35.00 

2917.19.17 

2918.30.30 

2921.59.30 

2923.20.00 

2915.39.10 

2917.19.20 

2918.30.50 

2921.59.40 

2923.90.00 

2915.39.20 

2917.19.23 

2918.90.10 

2922.11.00 

2924.10.10 

2915.39.40 

2917.19.30 

2918.90.20 

2922.12.00 

2924.21.10 

2915.39.45 

2917.19.40 

2918.90.30 

2922.13.00 

2924.21.15 

2915.39.47 

2917.19.50 

2918.90.35 

2922.19.10 

2924.21.18 

2915.39.50 

2917.31.00 

2918.90.50 

2922.19.12 

2924.21.20 

2915.40.10 

2917.32.00 

2919.00.10 

2922.19.15 

2924.21.45 

2915.40.20 

2917.33.00 

2919.00.30 

2922.19.20 

2924.21.50 

2915.40.30 

2917.34.00 

2919.00.50 

2922.19.30 

2924.29.02 

2915.40.50 

2917.35.00 

2920.10.10 

2922.19.40 

2924.29.04 

2915.50.10 

2917.37.00 

2920.10.20 

2922.19.50. 

2924.29.05 

2915.50.20 

2917.39.10 

2920.10.50 

2922.21.10 

2924.29.07 

2915.50.50 

2917.39.15 

2920.90.10 

2922.21.20 

2924.29.09 

2915.60.10 

2917.39.17 

2920.90.50 

2922.21.50 

2924.29.11 

2915.60.50 

2917.39.20 

2921.11.00 

2922.22.10 

2924.29.13 

2915.70.00 

2917.39.30 

2921.12.00 

2922.22.20 

2924.29.14 

2915.90.10 

2918.11.10 

2921.19.10 

2922.22.50 

2924.29.15 

2915.90.20 

2918.11.50 

2921.19.50 

2922.29.10 

2924.29.19 

2915.90.50 

2918.12.00 

2921.21.00 

2922.29.15 

2924.29.25 

2916.12.10 

2918.13.10 

2921.22.05 

2922.29.20 

2924.29.35 

2916.12.50 

2918.13.20 

2921.22.50 

2922.29.25 

2924.29.39 

2916.13.00 

2918.13.30 

2921.29.00  . 

2922.29.27 

2924.29.42 

2916.14.00 

2918.13.50 

2921.30.50 

2922.29.29 

2924.29.50 

2916.15.50 

2918.14.00 

2921.42.20 

2922.29.50 

2925.11.00 

2916.19.10 

2918.15.10 

2921.42.21 

2922.30.10 

2925.19.10 

2916.19.20 

2918.15.50 

2921.42.22 

2922.30.14 

2925.19.50 

2916.19.30 

2918.16.10 

2921.42.23 

2922.30.25 

2925.20.10 

2916.19.50 

2918.16.50   --   2921.42.25 

2922.30.50 

2925.20.15 

2916.20.00 

2918.17.10 

2921.42.30 

2922.41.00 

2925.20.20 

2916.31.10 

2918.17.50 

2921.43.10 

2922.42.10 

2925.20.40 

2916.31.20 

2918.19.10 

2921.43.18 

2922.42.50 

2925.20.50 

2916.33.10 

2918.19.20 

2921.45.10 

2922.49.10 

2926.10.00 

2916.33.20 

2918.19.30 

2921.45.20 

2922.49.30 

2926.90.17 

2916.33.30 

2918.19.60 

2921.45.30 

2922.49.35 

2926.90.21 

2916.33.50 

2918.19.90 

2921.45.50 

2922.49.40 

2926.90.23 

2916.39.08 

2918.21.10 

2921.49.10 

2922.49.50 

2926.90.25 

2916.39.12 

2918.22.10 

2921.49.20 

2922.50.05 

2926.90.27 
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Section   (A)(1)(a).      (con.) 


2926.90.48 

2932.90.41 

2933.90.44 

2936.24.00 

3004.31.00 

2927.00.10 

2932.90.45 

2933.90.46 

2936.25.00 

3004.32.00 

2927.00.15 

2932.90.50 

2933.90.51 

2936.27.00 

3004.39.00 

2927.00.20 

2933.11.00 

2933.90.53 

2936.28.00 

3004.40.00 

2927.00.30 

2933.19.10 

2933.90.55 

2936.29.15 

3004.50.30 

2927.00.40 

2933.19.25 

2933.90.57 

2936.29.50 

3004.50.50 

2928.00.10 

2933.19.30 

2933.90.59 

2936.90.00 

3004.90.30 

2928.00.20 

2933.19.35 

2933.90.61 

2937.10.00 

3004.90.60 

2928.00.30 

2933.19.40 

2933.90.65 

2937.21.00 

3005.10.10 

2928.00.50 

2933.19.42 

2933.90.70 

2937.22.00 

3005.10.50 

2929.10.15 

2933.19.45 

2933.90.75 

2937.29.00 

3005.90.10 

2929.10.20 

2933.19.50 

2933.90.80 

2937.91.00 

3005.90.50 

2929.10.30 

2933.21.00 

2933.90.83 

2937.99.20 

3006.10.00 

2929.10.40 

2933.29.20 

2933.90.85 

2937.99.60 

3006.40.00 

2929.90.10 

2933.29.40 

2933.90.90 

2938.10.00 

3006.50.00 

2929.90.20 

2933.29.45 

2933.90.95 

2938.90.00 

3006.60.00 

2929.90.50 

2933.29.50 

2934.10.10 

2939.10.10 

3201.90.10 

2930.10.00 

2933.39.21 

2934.10.20 

2939.10.20 

3201.90.50 

2930.20.10 

2933.39.23 

2934.10.50 

2939.10.50 

3202.10.10 

2930.20.20 

2933.39.25 

2934.20.05 

2939.30.00 

3202.90.50 

2930.20.50 

2933.39.27 

2934.20.10 

2939.40.10 

3203.00.50 

2930.30.00 

2933.40.10 

2934.20.15 

2939.40.50 

3204.15.20 

2930.40.00 

2933.40.30 

2934.20.20 

2939.50.00 

3204.15.30 

2930.90.10 

2933.51.10 

2934.20.30 

2939.60.00 

3204.15.35 

2930.90.24 

•   2933.51.30 

2934.20.35 

2939.70.00 

3204.15.40 

2930.90.28 

2933.51.60 

2934.20.40 

2939.90.10 

3204.15.50 

2930.90.30 

2933.59.10 

2934.20.60 

2939.90.50 

3204.19.30 

2930.90.40 

2933.59.15 

2934.90.10 

2940.00.00 

3204.19.35 

2930.90.45 

2933.59.18 

2934.90.12 

2941.10.20 

3204.90.00 

2930.90.50 

2933.59.20 

2934.90.14 

2941.20.00 

3205.00.20 

2931.00.10 

2933.59.23 

2934.90.16 

2941.30.00 

3206.10.00 

2931.00.15 

2933.59.59 

2934.90.18 

2941.50.00 

3206.20.00 

2931.00.22 

2933.59.90 

2934.90.20 

2941.90.10 

3206.30.00 

2931.00.25 

2933.61.00 

2934.90.25 

2941.90.50 

3206.41.00 

2931.00.50 

2933.69.00 

2934.90.47 

2942.00.05 

3206.42.00 

2932.11.00 

2933.71.00 

2934.90.50 

2942.00.10 

3206.43.00 

2932.13.00 

2933.79.10 

2935.00.05 

2942.00.20 

3206.49.10 

2932.19.50 

2933.79.15 

2935.00.20 

2942.00.50 

3206.49.20 

2932.21.00 

2933.79.20 

2935.00.30 

3001.10.00 

3206.49.30 

2932.29.10 

2933.79.30 

2935.00.31 

3001.20.00 

3206.49.50 

2932.29.50 

2933.79.50 

2935.00.33 

3002.90.10 

3206.50.00 

2932.90.10 

2933.90.15 

2935.00.37 

3003.31.00 

3207.10.00 

2932.90.20 

2933.90.18 

2935.00.43 

3003.39.10 

3207.20.00 

2932.90.30 

2933.90.20 

2935.00.44 

3003.40.00 

3207.30.00 

2932.90.35 

2933.90.25 

2936.10.00 

3003.90.00 

3208.10.00 

2932.90.37 

2933.90.26 

2936.21.00 

3004.10.10 

3208.20.00 

2932.90.39' 

2933.90.41 

2936.22.00 

3004.20.00 

3208.90.00 
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• 

Section  (A)(l)(, 

a),   (con.): 

3209.10.00 

3401.11.50 

3603.00.30 

3804.00.50 

3823.90.19 

3209.90.00 

3401.19.00 

3603.00.60 

3805.10.00 

3823.90.22 

3210.00.00 

3401.20.00 

3603.00.90 

3805.90.00 

3823.90.25 

. 

3211.00.00 

3402.11.10 

3604.10.00 

3806.10.00 

3823.90.31 

3212.10.00 

3402.11.50 

3604.90.00 

3806.20.00 

3823.90.32 

3212.90.00 

3402.12.10 

3606.90.30 

3806.30.00 

3823.90.33 

3213.10.00 

3402.12.50 

3606.90.60 

3806.90.00 

3823.90.34 

3213.90.00 

3402.13.10 

3701.10.00 

3807.00.00 

3823.90.35 

3214.10.00 

3402.13.20 

3701.20.00 

3808.10.10 

3823.90.36 

3215.11.00 

3402.13.50 

3701.30.00 

3808.10.20 

3823.90.40 

3215.19.00 

3402.19.10 

3701.91.00 

3808.10.30 

3823.90.46 

3215.90.10 

3402.19.50 

3701.99.30 

3808.10.50 

3823.90.47 

3215.90.50 

3402.20.10 

3701.99.60 

3808.20.10 

3901.10.00 

3301.12.00 

3402.90.30 

3702.10.00 

3808.20.20 

3901.20.00 

3301.13.00 

3402.90.50 

3702.20.00 

3808.20.30 

3901.30.00 

3301.19.10 

3403.11.20 

3702.31.00 

3808.20.50 

3901.90.50 

3301.24.00 

3403.11.40 

3702.32.00 

3808.30.10 

3902.20.50 

3301.29.10 

3403.11.50 

3702.39.00 

3808.30.20 

3902.30.00 

3301.29.20 

3403.19.10 

3702.41.00 

3808.40.10 

3902.90.00 

3301.90.10 

3403.19.50 

3702.42.00 

3808.40.50 

3903.11.00 

3302.10.10 

3403.91.10 

3702.43.00 

3808.90.10 

3903.19.00 

3302.10.20 

3404.20.00 

3702.44.00 

3808.90.20 

3903.20.00 

^                3302.10.30 

3405.10.00 

3702.51.00 

3809.10.00 

3903.30.00 

3302.90.10 

3405.20.00 

3702.52.00 

3809.91.00 

3903.90.10 

3302.90.20 

3405.30.00 

3702.53.00 

3809.92.10 

3903.90.50 

3303.00.20 

3405.40.00 

3702.54.00 

3809.92.50 

3904.10.00 

3303.00.30 

3405.90.00 

3702.91.00 

3810.90.10 

3904.21.00 

3304.10.00 

3406.00.00 

3702.92.00 

3810.90.50 

3904.22.00 

3304.20.00 

3407.00.20 

3702.93.00 

3811.11.10 

3904.30.00 

3304.30.00 

3501.10.10 

3702.95.00 

3811.11.50 

3904.40.00 

3304.91.00 

3501.90.20 

3703.10.30 

3812.20.10 

3904.50.00 

3304.99.00 

3501.90.50 

3703.10.60 

3812.30.20 

3904.61.00 

3305.10.00 

3502.10.10 

3703.20.30  - 

3812.30.50 

3904.69.50 

3305.20.00 

3502.10.50 

3703.20.60 

3813.00.50 

3904.90.50 

3305.30.00 

3503.00.10 

3703.90.30 

3814.00.10 

3905.11.00 

3305.90.00 

3503.00.20 

3703.90.60 

3814.00.20 

3905.19.00 

3306.10.00 

3503.00.40 

3706.10.30 

3814.00.50 

3905.20.00 

3306.90.00 

3503.00.55 

3707.10.00 

3815.90.10 

3905.90.10 

3307.10.10 

3504.00.10 

"^   3707.90.30 

3815.90.20 

3905.90.50 

3307.10.20 

3504.00.50 

3707.90.60 

3815.90.50 

•  3906.10.00 

3307.20.00 

3505.10.00 

3801.10.10 

3816.00.00 

3906.90.20 

•■ 

3307.30.10 

3505.20.00 

3801.30.00 

3817.10.50 

3906.90.50 

3307.30.50 

3506.10.50 

3801.90.00 

3817.20.00 

3907.10.00 

3307.41.00 

3506.91.00 

3802.10.00 

3823.10.00 

3907.20.00 

3307.49.00 

3506.99.00 

3802.90.10 

3823.20.00 

3907.30.00 

3307.90.00 

3507.90.00 

3802.90.20 

3823.30.00 

3907.40.00 

, 

3401.11.10 

3601.00.00 

3802.90.50 

3823.60.00 

3907.50.00 
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Section  (A)(1)(a).      (con.): 


3907.60.00 

3918.90.50 

3923.10.00 

4008.11.10 

4104.22.00 

3907.91.10 

3919.10.10 

3923.21.00 

4008.11.50 

4104.29.30 

3907.91.50 

3919.10.20 

3923.29.00 

4009.10.00 

4104.29.50 

3907.99.00 

3919.90.10 

3923.30.00 

4009.20.00 

4104.29.90 

3908.10.00 

3919.90.50 

3923.40.00 

4009.30.00 

4104.31.20 

3908.90.00 

3920.10.00 

3923.50.00 

4009.40.00 

4104.31.40 

3909.10.00 

3920.20.00 

3923.90.00 

4009.50.00 

4104.31.50 

3909.20.00 

3920.30.00 

3924.10.10 

4010.10.10  - 

4104.31.60 

3909.30.00 

3920.41.00 

3924.10.20 

4010.10.50 

4104.31.80 

3909.40.00 

3920.42.10 

3924.10.30 

4010.91.11 

4104.39.20 

3909.50.20 

3920.42.50 

3924.10.50 

4010.91.15 

4104.39.40 

3909.50.50 

3920.51.10 

3924.90.10 

4010.91.50 

4104.39.50 

3910.00.00 

3920.51.50 

3924.90.20 

4010.99.11 

4104.39.60 

3911.10.00 

3920.59.10 

•   3924.90.55 

4010.99.15 

4104.39.80 

3911.90.20 

3920.59.50 

3925.10.00 

4010.99.50 

4105.11.00 

3911.90.30 

3920.61.00 

3925.20.00 

4011.10.00 

4105.12.00 

3911.90.50 

3920.62.00 

3925.30.10 

4011.20.00 

4105.20.30 

3912.11.00 

3920.63.10 

3925.30.50 

4011.40.00 

4105.20.60 

3912.12.00 

3920.63.20 

3925.90.00 

4011.50.00 

4106.12.00 

3912.20.00 

3920.69.00 

3926.10.00 

4011.91.50 

4106.20.30 

3912.31.00 

3920.71.00 

3926.20.10 

4011.99.50 

4106.20.60 

3912.39.00 

3920.72.00 

3926.20.20 

4012.10.50 

4107.21.00 

3912.90.00 

3920.73.00 

3926.20.30 

4012.90.20 

4107.29.30 

3913.10.00 

3920.79.10 

3926.20.50 

4012.90.50 

4107.29.60 

3913.90.20 

3920.79.50 

3926.30.10 

4013.10.00 

4107.90.60 

3913.90.50 

3920.91.00 

3926.40.00 

4013.20.00 

4108.00.00 

3914.00.00 

3920.92.00 

3926.90.10 

4013.90.50 

4109.00.70 

3916.10.00 

3920.93.00 

3926.90.15 

4014.10.00 

4111.00.00 

3916.20.00 

3920.94.00 

3926.90.20 

4014.90.10 

4201.00.30 

3916.90.10 

3920.99.10 

3926.90.25 

4014.90.50 

4201.00.60 

3916.90.20 

3920.99.20 

3926.90.30 

4015.11.00 

4202.22.35 

3916.90.50 

3920.99.50 

3926.90.33 

4015.19.10 

4202.31.30 

3917.10.10 

3921.11.00   . 

3926.90.35 

4015.19.50 

4202.32.10 

3917.10.50 

3921.12.11 

3926.90.40 

4016.10.00 

4202.32.20 

3917.21.00 

3921.12.19 

3926.90.45 

4016.91.00 

4202.39.10 

3917.22.00 

3921.12.50 

3926.90.50 

4016.92.00 

4202.39.20 

3917.23.00 

3921.13.11 

3926.90.56 

4016.94.00 

4202.39.50 

3917.29.00 

3921.13.19 

3926.90.57 

4016.95.00 

•  4202.39.90 

3917.31.00 

3921.13.50 

3926.90.60 

4016.99.03 

4202.92.50 

3917.32.00 

3921.14.00 

3926.90.70 

4016.99.05 

4203.10.20 

3917.39.00 

3921.19.00 

3926.90.75 

4016.99.10 

4203.21.20 

3917.40.00 

3921.90.11 

3926.90.83 

4016.99.15 

4203.21.40 

3918.10.10 

3921.90.40 

3926.90.95 

4016.99.20 

4203.21.55 

3918.10.20 

3921.90.50 

4006.10.00 

4017.00.00 

4203.21.60 

3918.10.31 

3922.10.00 

4006.90.10 

4104.10.20 

4203.21.80 

3918.10.50 

3922.20.00 

4006.90.50 

4104.10.40 

4203.30.00 

3918.90.10 

3922.90.00 

4007.00.00 

4104.21.00 

4203.40.30 
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4204 

.00.30 

4412.21.00 

4504 

.10.47 

4804.41.40 

4816 

.90.00 

4205 

.00.40 

4412.29.10 

4504 

.10.50 

4804.49.00 

4817 

.10.00 

4205 

.00.60 

4412.29.30 

4505 

.90.20 

4804.59.00 

4817 

.20.20 

4206 

.10.30 

4412.29.40 

4504 

.90.40 

4805.10.00 

4817 

.20.40 

4206 

.10.90 

4412.29.50 

4601 

.10.00 

4805.30.00 

4817 

.30.00 

4206 

.90.00 

4412.91.00 

4601 

.20.20 

4805.40.00 

4818 

.10.00 

4301 

.60.30 

4412.99.10 

4601 

20.40 

4805.60.20 

4818 

.20.00 

4302 

11.00 

4412.99.30 

4601 

.20.60 

4805.60.50 

4818 

.30.00 

4302 

.12.00 

4412.99.40 

4601 

.20.80 

4805.60.90 

4818 

.40.40 

4302 

13.00 

4412.99.50 

4601 

.20.90 

4805.70.20 

4818 

.50.00 

4302 

19.15 

4412.99.90 

4601 

.91.20 

4805.80.20 

4818 

.90.00 

4302 

19.30 

4413.00.00 

4601 

.91.40 

4807.91.00 

4819 

.10.00 

4302 

19.45 

4414.00.00 

4601 

.99.00 

4807.99.20 

4819 

.20.00 

4302 

19.60 

4415.10.90 

4602 

10.05 

4808.10.00 

4819 

30.00 

4302 

19.75 

4415.20.80 

4602 

10.11 

4808.90.20 

4819 

40.00 

4302 

20.30 

4416.00.30 

4602 

10.12 

4808.90.40 

4819 

50.20 

4302 

20.60 

4416.00.90 

4602 

10.13 

4808.90.60 

4819 

50.30 

4302 

20.90 

4417.00.60 

4602 

10.19 

4809.10.20 

4819 

50.40 

4302 

30.00 

4417.00.80 

4602 

10.21 

4809.20.20 

4819 

60.00 

4303 

10.00 

4418.10.00 

4602 

10.22  ■ 

4809.90.20 

4820 

10.20 

4303 

90.00 

4418.20.40 

4602 

10.23 

4809.90.40 

4820 

30.00 

4304 

00.00 

4418.20.80 

4602 

10.25 

4809.90.80 

4820 

40.00 

4401 

30.20 

4418.30.00 

4602 

10.29 

4810.11.20 

4820 

50.00 

4409 

10.20 

4418.40.00 

4602 

10.40 

4810.11.30 

4820 

90.00 

4409 

10.40 

4418.90.40 

4602 

10.50 

4810.11.90 

4821 

10.20 

4409 

10.50 

4419.00.40 

4602 

90.00 

4810.12.00 

4821 

10.40 

4409 

10.60 

4419.00.80 

4802 

10.00 

4810.21.00 

4821 

90.20 

4409 

20.50 

4420.10.00 

4802 

30.20 

4810.29.00 

4821 

90.40 

4409 

20.65 

4420.90.20 

4802 

30 .  40 

4810.39.40 

4822 

10.00 

4410 

10.00 

4420.90.45 

4802 

51.10 

4810.91.40 

4822 

90.00 

4411 

11.00 

4420.90.80 

4802 

51.40 

4810.99.00 

4823 

11.00 

4411 

19.20 

4421.90.10 

4802 

52.10 

4811.21.00 

4823 

19.00 

4411 

19  40 

4421.90.20  - 

4802 

52.15 

4811.31.40 

4823 

20.10 

4411 

21.00 

4421.90.30 

4802 

52.20 

4811.39.20 

4823 

20.90 

4411. 

29.20 

4421.90.50 

4802 

52.40 

4811.40.00 

4823 

30.00 

4411 

29.60 

4421.90.60 

4802 

53.10 

4811.90.10 

4823 

40.00 

4411 

29.90 

4421.90.95 

4802 

53.15 

4811.90.20 

4823 

51.00 

4412 

11 .  10 

4501.90.40 

V.  4802 

53.20 

4811.90.40 

4823 

59.20 

4412 

11.20 

4502.00.00 

4802 

53.90 

4811.90.80 

4823 

59.40 

4412 

11.50 

4503.10.20 

4802 

60.10 

4812.00.00 

4823 

60.00 

4412 

12.10 

4503.10.30 

4802 

60.20 

4813.10.00 

4823 

90.20 

4412 

12.15 

4503.10.40 

4803 

00.20 

4813.20.00 

4823 

90.40 

4412. 

12.20 

4503.10.60 

-  4804 

31.10 

4813.90.00 

4823 

90.50 

4412. 

12.50 

4503.90.20 

4804. 

31.20 

4815.00.00 

4823 

90.60 

4412. 

19.10 

4503.90.60 

4804. 

31.60 

4816.10.00 

4823. 

90.65 

4412. 

19.30 

4504.10.10 

4804. 

39.20 

4816.20.00 

4823. 

90.70 

4412. 

19.40 

4504.10.45 

4804. 

39.60 

4816.30.00 

4823. 

90.80 
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4823 

90.85 

5103.20.00 

5505 

10.00 

5904.91.00 

6117.10.40 

4902 

90.10 

5105.40.00 

5601 

21.00 

5904.92.00 

6201.19.00 

4905 

10.00 

5106.20.00 

5601 

22.00 

5906.10.00 

6201.93.20 

4908 

10.00 

5109.90.60 

5601 

29.00 

5906.91.20 

6201.93.30 

4908 

90.00 

5110.00.00 

5602 

10.90 

5906.99.20 

6201.99.00 

4909 

00.20 

5113.00.00 

5602 

29.00 

5909.00.10 

6202.19.00 

4909 

00.40 

5202.91.00 

5602 

90.60 

5910.00.10 

6202.93.20 

4910 

00.40 

5208.31.20 

5602 

90.90 

5911.10.10 

6202.93.45 

4910 

00.60 

5208.32.10 

5606 

00.00 

5911.10.20 

6202.99.00 

4911 

91.20 

5208.41.20 

5607 

10.00 

5911.20.10 

6203.42.20 

4911 

91.40 

5208.42.10 

5607 

29.00 

5911.20.30 

6203.43.15 

4911 

99.60 

5208.51.20 

5607 

30.20 

5911.40.00 

6203.43.20 

4911 

99.80 

5208.52.10 

5607 

41.10 

5911.90.00 

6203.43.35 

5003 

90.00 

5209.31.30 

5607 

41.30 

6102.30.05 

6203.49.10 

5004 

00.00 

5209.41.30 

5607 

49.10 

6102.30.20 

6203.49.30 

5005 

00.00 

5209.42.00 

5607 

90.20 

6103.42.20 

6204.39.60 

5006 

00.10 

5209.51.30 

5608 

90.23 

6103.43.20 

6204.42'.  10 

5006 

00.90 

5211.42.00 

5608 

90.30 

6103.49.20 

6204.43.10 

5007 

10.30 

5301.21.00 

5609 

00.20 

6104.62.10 

6204.44.20 

5007 

10.60 

5301.29.00 

5701 

10.13 

6104.63.10 

6204.49.10 

5007 

20.00 

5306.10.00 

5702 

10.10 

6104.63.20 

6204.52.10 

5007 

90.30 

5306.20.00 

5702 

20.10 

6104.69.10 

6204.53.10 

5007 

90.60 

5307.10.00 

5702 

39.10 

6104.69.20 

6204.59.10 

5101 

11.20 

.   5307.20.00 

5702 

49.15 

6107.11.00 

6204.62.20 

5101 

11.40 

5308.20.00 

5702 

91.20 

6107.12.00 

6204.62.30 

5101 

11.50 

5308.30.00 

5702 

99.20 

6107.19.00 

6204.63.20 

5101 

11.60 

5308.90.00 

5703 

90.00 

6108.11.00 

6204.63.30 

5101 

19.20 

5309.11.00 

5801 

25.00 

6108.19.00 

6204.63.35 

5101 

19.40 

5309.19.00 

5801 

35.00 

6108.21.00 

6204.69.25 

5101 

19.50 

5309.21.30 

5801 

90.10 

6108.22.00 

6204.69.90 

5101 

19.60 

5309.21.40 

5801 

90.20 

6108.29.00 

6205.10.10 

5101 

21.15 

5309.29.30 

5804 

10.00 

6108.39.20 

6205.20.10 

5101 

21.30 

5309.29.40 

5804 

29.00 

6108.99.40 

6205.30.10 

5101 

21.35 

5310.90.00 

5805 

00.20 

6109.10.00 

6205.90.40 

5101 

21.40 

5311.00.30 

5805 

00.25 

6110.30.20 

6206.20.10 

5101 

29.15 

5311.00.40 

5806 

39.20 

6112.12.00 

6206.30.10 

5101 

29.30 

5311.00.60 

5806 

39.30 

6112.19.10 

6206.30.30 

5101 

29.35 

5403.33.00 

5808 

10.20 

6112.20.10 

6206.40.10 

5101 

29.40 

5403.42.00 

5903 

10.10 

6112.39.00 

6207.11.00 

5101 

30.10 

5404.10.10 

5903 

10.15 

6112.41.00 

6207.19.00 

5101 

30.15 

5404.10.40 

5903 

10.20 

6112.49.00 

6208.19.20 

5101 

30.30 

5404.90.00 

5903 

20.15 

6114.30.10 

6208.19.40 

5101 

30.40 

5405.00.60 

5903 

20.20 

6115.93.15 

6208.99.80 

5102 

10.20  " 

5501.30.00 

5903 

90.10 

6116.10.08 

6211.11.20 

5102 

10.40 

5503.30.00 

5903 

90.15 

6116.92.08 

6211.12.30 

5102 

10.60 

5504.10.00 

5903 

90.20 

6116.93.08 

6211.20.10 

5103 

10.00 

5504.90.00 

5904 

10.00 

6116.99.35 

6211.20.20 
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6211.20.30 

6406.99.30 

6802.91.20 

6906.00.00 

6211.20.50 

6406.99.60 

6802.91.25 

6908.10.20 

6211.20.60 

6406.99.90 

6802.91.30 

6909.11.20 

6212.10.10 

6501.00,30 

6802.92.00 

6909.11.40 

6212.10.20 

6501.00.60 

6802.93.00 

6909.19.10 

6212.20.00 

6502.00.20 

6802.99.00 

6909.19.50 

6212.30.00 

6502.00.40 

6803.00.10 

6909.90.00 

6213.10.10 

6502.00.60 

6803.00.50 

6910.90.00 

6214.10.10 

6503.00.30 

6804.21.00 

6911.10.20 

6216.00.08 

6503.00.60 

6804.22.10 

6911.10.35 

6216.00.35 

6504.00.30 

6804.22.40 

6911.10.39 

6216.00.46 

6504.00.60 

6804.22.60 

6911.10.41 

6216.00.90 

6505. IC. 00 

6805.10.00 

6911.10.45 

6302.60.00 

6506.10.30 

6805.20.00 

6911.10.49 

6302.99.10 

6506.10.60 

6805.30.10 

6911.10.60 

6303.19.00 

6506.91.00 

6806.10.00 

6911.90.00 

6303.99.00 

6506.92.00 

6806.20.00 

6912.00.10 

6304.99.10 

6506.99.00 

6806.90.00 

6912.00.35 

6304.99.25 

6^07.00.00 

6807.10.00 

6912.00.41 

6304.99.40 

66C1. 10.00 

6807.90.00 

6912.00.44 

6305.90.00 

6601.91.00 

6809.11.00 

6912.00.46 

6306.22.10 

6601.99.00 

6809.19.00 

6912.00.50 

6306.31.00 

6602.00.00 

6809.90.00 

6913.10.10 

6306.39.00 

6603.10.00 

6810.11.00 

6913.10.20 

6306.49.00 

6603.20.30 

6810.19.12 

6913.10.50 

6307.90.85 

6603.20.90 

6810.19.14 

6913.90.10 

6401.92.30 

6603.90.00 

6810.19.50 

6913.90.20 

6401.99.80 

6702.10.20 

6810.20.00 

6913.90.30 

6402.11.00 

6702.10.40 

6810.91.00 

6913.90.50 

6402.19.30 

6702.90.10 

6810.99.00 

6914.10.00 

6402.20.00 

6702.90.35 

6811.30.00 

6914.90.00 

6402.30.60 

6702.90.65 

6812. 50. la 

7001.00.10 

6403.11.60 

6703.00.30 

6812.50.50 

7001.00.20 

6403.20.00 

6703.00.60 

6814.10.00 

7002.10.10 

6403.30.00 

6704.11.00 

6814.90.00 

7002.10.20 

6404.19.40 

6704.19.00 

6815.10.00 

7002.20.10 

6404.19.90 

6704.20.00 

6815.91.00 

7002.20.50 

6405.20.60 

6704.90.00  "- 

6815.99.40 

7002.31.00 

6405.90.20 

6801.00.00 

6902.10.50 

7002.32.00 

6406.10.60 

6802.10.00 

6902.20.50 

7002.39.00 

6406.10.65 

6802.21.10 

6902.90.50 

7003.11.00 

6406.10.72 

6802.21.50 

6903.10.00 

7003.19.00 

6406.10.85 

6802.22.00 

6903.20.00 

7003.20.00 

6406.10.90 

6802.23.00 

6903.90.00 

7003.30.00 

6406.20.00 

6802.29.00 

6904.90.00 

7004.10.10 

6406.91.00 

6802.91.05 

6905.10.00 

7004.10.20 

6406.99.15 

6802.91.15 

6905.90.00 

7004.10.50 

7004. 

7004. 

7004. 

7004. 

7005. 

7005. 

7005. 

7006. 

7006. 

7006. 

7007. 

7007. 

7007. 

7007. 

7007. 

7008. 

7009. 

7009. 

7009. 

7009. 

7009. 

7010. 

7010. 

7010. 

7011. 

7011. 

7011. 

7012. 

7013. 

7013. 

7013. 

7013. 

7013 

7013 

7014 

7014 

7014 

7014 

7015 

7015 

7015 

7015 

7016 

7016 

7016 

7017 

7017 


90.25 
90.30 
90.40 
90.50 
10.00 
29.25 
30.00 
00.10 
00.20 
.00.40 
.11.00 
.19.00 
.21.10 
.21.50 
.29.00 
.00.00 
.10.00 
.91.10 
.91.50 
.92.10 
.92.50 
.10.00 
.90.20 
.90.30 
.10.10 
.10.50 
.90.00 
.00.00 
.10.10 
.21.50 
.31.50 
.91.50 
.99.30 
.99.35 
.00.10 
.00.20 
.00.30 
.00.50 
.10.00 
.90.10 
.90.20 
.90.50 
.10.00 
.90.10 
.90.50 
.10.00 
.20.00 
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7017.90.00 

7113.20.29 

7206. 

90.00 

7308.20.00 

7320.10.30 

7018.10.10 

7113.20.30 

7215. 

90.50 

7308.30.10 

7320.10.60 

7018.10.20 

7113.20.50 

7216. 

60.00 

7308.30.50 

7320.10.90 

7018.10.50 

7114.11.10 

7219. 

11.00 

7308.40.00 

7320.20.10 

7018.20.00 

7114.11.20 

7219 

12.00 

7308.90.90 

7320.20.50 

7018.90.10 

7114.11.30 

7219 

13.00 

7309.00.00 

7320.90.10 

7018.90.50 

7114.11.40 

7225 

10.00 

7311.00.00 

7320.90.50 

7019.10.30 

7114.11.50 

7225 

20.00 

7312.10.05 

7321.11.10 

7019.10.40 

7114.11.60 

7225 

90.00 

7312.10.10 

7321.11.30 

7019.31.00 

7114.11.70 

7226 

10.10 

7312.10.20 

7321.11.60 

7019.32.00 

7114.19.00 

7226 

10.50 

7312.10.80 

7321.12.00 

7019.39.10 

7114.20.00 

7226 

20.00 

7312.90.00 

7321.13.00 

7019.39.50 

7115.10.00 

7226 

91.15 

7314.11.10 

7321.81.10 

7019.90.10 

7115.90.10 

7226 

91.50 

7314.11.20 

7321.81.50 

7019.90.50 

7115.90.20 

7226 

92.10 

7314.11.60 

7321.82.10 

7020.00.00 

7115.90.50 

7226 

92.30 

7514.11.90 

7321.82.50 

7101.21.00 

7116.10.10 

7226 

92.50 

7314.20.00 

7321.83.00 

7101.22.00 

7116.10.15 

7226 

92.70 

7314.30.50 

7321.90.60 

7102.21.30 

7116.10.20 

7226 

92.80 

7314.49.30 

7322.11.00 

7103.10.40 

7116.20.10 

7228 

80.00 

7314.49.60 

7322.19.00 

7103.99.10 

7116.20.20 

7302 

30.00 

7314.50.00 

7322.90.00 

7103.99.50 

7116.20.50 

7302 

90.00 

7315.11.00 

7323.10.00 

7104.10.00 

7117.11.00 

7303 

00.00 

7315.12.00 

7323.91.50 

7104.20.00 

7117.19.10 

7304 

49.00 

7315.19.00 

7323.92.00 

7104.90.10 

•   7117.19.20 

7304 

51.10 

7315.20.10 

7323.93.00 

7104.90.50 

7117.19.30 

7305 

31.20 

7315.82.10 

7323.99.10 

7105.90.00 

7117.19.50 

7306 

30.30 

7315.82.50 

7323.99.30 

7106.91.50 

7117.90.20 

7306 

50.30 

7315.89.10 

7323.99.50 

7106.92.00 

7117.90.30 

7307 

11.00 

7315.89.50 

7323.99.70 

7107.00.00 

7117.90.40 

7307 

19.30 

7315.90.00 

7323.99.90 

7108.12.50 

7117.90.50 

7307 

21.10 

7316.00.00 

7324.10.00 

7108.13.10 

7201.40.00 

7307 

21.50 

7317.00.10 

7324.21.50 

7108.13.50 

7202.19.10 

7307 

22.10 

7317.00.30 

7324.29.00 

7109.00.00 

7202.21.10 

7307 

22.50 

7317.00.65 

7325.91.00 

7111.00.00 

7202.21.50 

7307 

23.00 

7317.00.75 

7325.99.10 

7113.11.10 

7202.21.75 

7307 

29.00 

7318.12.00 

7325.99.50 

7115.11.20 

7202.21.90 

7307 

.91.10 

7318.13.00 

7326.11.00 

7113.11.50 

7202.30.00 

7307 

91.30 

7318.15.50 

7326.19.00 

7113.19.10 

7202.50.00 

7307 

.91.50 

7318.19.00 

7326.20.00 

7113.19.21 

7202.70.00 

7307 

.92.30 

7318.21.00 

7326.90.10 

7113.19.25 

7202.80.00 

7307 

.92.90 

7318.23.00 

7326.90.60 

7113.19.29 

7202.91.00 

7307 

.93.60 

7318.24.00 

7326.90.90 

7113.19.30 

7202.93.00 

7307 

.93.90 

7318.29.00 

7401.10.00 

7113.19.50 

7202.99.10 

7307 

.99.10 

7319.20.00 

7401.20.00 

7113.20.10 

7202.99.50 

7307 

.99.30 

7319.30.10 

■7403.11.00 

7113.20.21 

7205.10.00 

7307 

.99.50 

7319.30.50 

7403.12.00 

7113.20.25 

7205.21.00 

7308 

. 10 . 00 

7319.90.00 

7403.13.00 
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7403. 

19. 

00 

7403. 

21. 

00 

7403. 

22. 

00 

7403. 

23. 

00 

7403. 

29. 

00 

7405. 

00. 

10 

7405. 

00. 

60 

7406. 

10. 

00 

7406. 

20. 

00 

7407. 

10. 

50 

7407. 

21. 

50 

7407. 

21. 

70 

7407 

21. 

90 

7407 

22. 

50 

7407 

29 

50 

7408 

11 

30 

7408 

11 

60 

7408 

19 

00 

7408 

21 

00 

7408 

22 

10 

7408 

22 

50 

7408 

29 

10 

7408 

29 

50 

7409 

11 

10 

7409 

11 

50 

7409 

19 

10 

7409 

19 

50 

7409 

19 

90 

7409 

21 

00 

7409 

29 

.00 

7409 

.31 

.10 

7409 

.31 

.50 

7409 

.31 

.90 

7409 

.39 

.10 

7409 

.39 

.50 

7409 

.39 

.90 

7409 

.40 

.00 

7409 

.90 

.10 

7409 

.90 

.50 

7409 

.90 

.90 

7410 

.11 

.00 

7410 

.12 

.00 

7410 

.21 

.30 

7410 

.21 

.60 

7410 

.22 

.00 

7411 

.10 

.10 

7411 

.10 

.50 

7411. 

21. 

10 

7411. 

21. 

50 

7411. 

22. 

00 

7411. 

29. 

10 

7411. 

29. 

50 

7412. 

10. 

00 

7412. 

20. 

00 

7413. 

00. 

10 
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00. 

50 
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00. 

90 
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10. 

60 

7414 
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90 
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00 
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00 
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00 

7415 
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00 

7415 

31 

00 
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32. 

10 

7415 

32 

50 

7415 

32 

90 

7415 

39 

00 

7416 

00 

00 

7417 

00 

00 

7418 

10 

10 

7418 

10 

20 

7418 

10 

50 

7418 

20 

10 

7418 

20 

50 

7419 

.10 

00 

7419 

.91 

00 

7419 

.99 

30 

7419 

.99 

.50 

7505 

.11 

.10 

7505 

.11 

.30 

7505 

.11 

.50 

7505 

.12 

.10 

7505 

.12 

.30 

7505 

.12 

.50 

7505 

.21 

.10 

7505 

.21 

.50 

7505 

.22 

.10 
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.22 

.50 

7506 

.10 

.10 

7506 

.10 

.30 

7506 

.20 

.10 

7506 

.20 

.30 

7507 

.11 

.00 
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12. 

00 
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20. 

00 

7508. 

00. 

10 
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00. 

50 
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10. 

00 

7603. 

20. 

00 
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10. 

10 
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10. 

30 
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10. 

50 

7604. 

29. 

10 

7604. 

29. 

30 

7604. 

29. 

50 

7605. 

11. 

00 

7605. 

19 

00 
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21 

00 

7605 

29 

00 

7606 

11 

30 

7606 

11 

60 

7606 

12 
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7606 

12 

60 
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91 

30 
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91 

60 

7606 

92 

30 

7606 

92 

60 

7607 

11 

30 

7607 

11 

60 

7607 

11 

90 

7607 

19 

10 

7607 

19 

30 

7607 

19 

60 

7607 

20 

10 

7608 

10 

00 

7608 

.20 

.00 

7609 

00 

.00 

7610 

.10 

.00 

7610 

.90 

.00 

7611 

.00 

.00 

7612 

.10 

.00 

7612 

.90 

.10 

7613 

.00 

.00 

7614 

.10 

.50 

7614 

.90 

.20 

7614 

.90 

.50 

7615 

.10 

.10 

7615 

.10 

.30 

7615 

.10 

.50 

7615 

.10 

.70 

7615. 

10. 

90 

7615. 

20. 

00 

7616. 

10. 

10 

7616. 

10. 

30 

7616. 

10. 

50 

7616. 

10. 

70 

7616. 

10. 

90 

7616. 

90. 

00 

7801. 

10. 

00 

7801 

91. 

00 

7801 

99 

30 

7801 

99 

90 

7802 

00 

00 

7803 

00 

00 

7804 

11 

00 

7804 

19 

00 

7804 

20 

00 

7805 

00 

00 

7806 

00 

00 

7901 

11 

00 

7901 

12 

50 

7901 

20 

00 

7903 

10 

00 

7903 

9C 

30 

7903 

90 

60 

7904 

00 

00 

7905 

00 

00 

7906 

00 

00 

7907 

.10 

00 

7907 

90 

30 

7907 

.90 

.60 

8003 

.00 

.00 

8004 

.00 

.00 

8005 

.10 

.00 

8005 

.20 

.00 

8006 

.00 

.00 

8007 

.00 

.10 

8007 

.00 

.50 

8101 

.10 

.00 

8101 

.91 

.10 

8101 

.91 

.50 

8101 

.92 

.00 

8101 

.99 

.00 

8102 

.10 

.00 

8102 

.91 

.10 

8102 

.93 

.00 

8102 

.99 

00 

8103. 

8103. 

8104. 

8104. 

8105. 

8105. 

8ld7. 

8108. 

8108. 

8108. 

8109. 

8109. 

8111. 

8111. 

8112. 

8112. 

8112. 

8112. 

8112. 

8112. 

8112. 

8112. 

8112. 

8112. 

8112. 

8113. 

8201. 

8201. 

8201. 

8201 

8201 

8201 

8201 

8202 

8202 

8202 

8202 

8202 

8202 

8202 

8203 

8203 

8203 

8203 

8203 

8203 

8203 


10.60 

90.00 

11.00 

90.00 

10.30 

90.00 

9Q.00 

10.50 

90.30 

90.60 

10.60 

90.00 

00.45 

00.60 

11.60 

19.00 

20.60 

30.60 

30.90 

40.60 

91.10 

.91.40 

.91.50 

.91.60 

.99.00 

.00.00 

.10.00 

.20.00 

.30.00 

.40.60 

.50.00 

.60.00 

.90.30 

.20.00 

.31.00 

.32.00 

.40.30 

.40.60 

.91.30 

.91.60 

.10.30 

.10.60 

.10.90 

.20.20 

.20.60 

.20.80 

.30.00 


Federal  Register  /  Vol.  58,  No.  242  /  Monday,  December  20.  1993  /  Presidential  Documents      67173 


Annex  III    (con.) 
-15- 


Section   (A)(1)(a).      (con.): 


8203 

40.30 

8207.90.60 

8215.99.35 

8308 

20.60 

8411.21.40 

8203 

40.60 

8207.90.75 

8215.99.40 

8308 

90.30 

8411.21.80 

8204 

11.00 

8208.10.00 

8215.99.45 

8308 

90.60 

8411.22.40 

8204 

12.00 

8208.20.00 

8215.99.50 

8308 

90.90 

8411.22.80 

8204 

20.00 

8208.30.00 

8301.10.50 

8309 

10.00 

8411.81.40 

8205 

10.00 

8208.40.30 

8301.10.60 

8309 

90.00 

8411.81.80 

8205 

20.30 

8208.90.60 

8301.10.90 

8310 

00.00 

8411.82.40 

8205 

20.60 

8209.00.00 

8301.20.00 

8311 

30.30 

8411.82.80 

8205 

30.30 

8210.00.00 

8301.30.00 

8401 

10.00 

8411.91.90 

8205 

30.60 

8211.91.10 

8301.40.30 

8401 

20.00 

8411.99.90 

8205 

40.00 

8211.91.20 

8301.40.60 

8401 

30.00 

8412.10.00 

8205 

51.15 

8211.91.25 

8301.50.00 

8401 

40.00 

8412.21.00 

8205 

51.30 

8211.91.30 

8301.60.00 

8402 

11.00 

8412.29.40 

8205 

51.45 

8211.91.40 

8301.70.00 

8402 

12.00 

8412.29.80 

8205 

51.60 

8211.91.50 

8302.10.30 

8402 

19.00 

8412.31.00 

8205 

51.75 

8211.91.60 

8302.10.60 

8402 

20.00 

8412. 39. pO 

8205 

59.10 

8211.92.20 

8302.10.90 

8402 

90.00 

8412.80.10 

8205 

59.30 

8211.92.40 

8302.20.00 

8403 

10.00 

8412.80.90 

8205 

59.45 

8211.92.60 

8302.30.30 

8403 

90.00 

8412.90.10 

8205 

59.55 

8211.92.80 

8302.41.30 

8404 

10.00 

8412.90.90 

8205 

59.60 

8211.93.00 

8302.41.60 

8404 

20.00 

8413.11.00 

8205 

59.70 

8211.94.10 

8302.41.90 

8404 

90.00 

8413.19.00 

8205 

59.80 

8211.94.50 

8302.42.30 

8405 

10.00 

8413.20.00 

8205 

60.00 

.  8212.10.00 

8302.42.60 

8405 

90.00 

8413.30.10 

8205 

70.00 

8212.20.00 

8302.49.20 

8406 

11.10 

8413.30.90 

8205 

80.00 

8212.90.00 

8302.49.40 

8406 

11.90 

8413.40.00 

8205 

90.00 

8213.00.30 

8302.49.60 

8406 

19.10 

8413.50.00 

8207 

11.00 

8213.00.60 

8302.49.80 

8406 

19.90 

8413.60.00 

8207 

12.30 

8214.10.00 

8302.50.00 

8407 

32.20 

8413.70.20 

8207 

12.60 

8214.20.30 

8302.60.30 

8407 

33.20 

8413.81.00 

8207 

20.00 

8214.20.60 

8302.60.90 

•  8408 

10.00 

S413.82.00 

8207 

30.30 

8214.20.90 

8303.00.00 

-  8408 

20.20 

8413.91.10 

8207 

30.60 

8214.90.30 

8304.00.00 

8408 

20.90 

8413.91.90 

8207 

40.30 

8214.90.60 

8305.10.00 

8408 

90.90 

8413.92.00 

8207 

40.60 

8214.90.90 

8305.20.00 

8409 

91.92 

8414.10.00 

8207 

50.20 

8215.91.30 

8305.90.30 

8409 

91.99 

8414.20.00 

8207 

50.40 

8215.91.60 

8305.90.60 

8409 

99.91 

8414.30.40 

8207 

50.60 

8215.91.90 

8306.10.00 

8409 

99.92 

8414.30.80 

8207 

50.80 

8215.99.01 

8306.21.00 

8409 

99.99 

8414.40.00 

8207 

60.00 

8215.99.05 

8306.29.00 

8410 

11.00 

8414.51.00 

8207 

70.30 

8215.99.10 

8306.30.00 

8410 

12.00 

8414.60.00 

8207 

70.60 

8215.99.15 

8307.10.30 

8410 

13.00 

8414.80.20 

8207 

80.30 

8215.99.20 

8307.10.60 

8410 

90.00 

8414.80.90 

8207 

80.60 

8215.99.22 

8307.90.30 

8411 

11.40 

8414.90.10 

8207 

90.15 

8215.99.24 

8307.90.60 

8411 

11.80 

8414.90.90 

8207 

90.30 

8215.99.26 

8308.10.00 

8411 

12.40 

8415.10.00 

8207 

90.45 

8215.99.30 

8308.20.30 

8411 

12.80 

8415.81.00 
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8415. 

8415. 

8416. 

8416. 

8416. 

8416. 

8417. 

8417. 

8417. 

8417. 

8418. 

8418. 

8418, 

8418, 

8418 

8418 

8418 

8418 

8418 

8418 

8419 

8419 

8419 

8419 

8419 

8419 

8419 

8419 

8419 

8419 

8419 

8419 

8419 

8419 

8419 

8419 

8419 

8420 

8420 

8420 

8420 

8420 

8420 

8421 

8421 

8421 

8421 


82.00 
83.00 
10.00 
20.00 
30.00 
90.00 
10.00 
20.00 
80.00 
90.00 
10.00 
21.00 
22.00 
29.00 
,30.00 
.40.00 
.50.00 
.61.00 
.69.00 
.91.00 
.11.00 
.20.00 
.31.00 
.32.10 
.32.50 
.39.00 
.40.00 
.50.00 
.60.00 
.81.10 
.81.90 
.89.10 
.89.50 
.90.10 
.90.20 
.90.30 
.90.90 
.10.10 
.10.90 
.91.10 
.91.90 
.99.10 
.99.90 
.11.00 
.12.00 
.19.00 
.21.00 


8421. 

8421. 

8421. 

8421. 

8421. 

8422. 

8422. 

8422. 

8422. 

8422. 

8422. 

8422. 

8422. 

8422. 

8422. 

8423. 

8423. 

8423. 

8423. 

8423. 

8423. 

8423, 

8424, 

8424 

8424 

8424 

8424 

8424 

8424 

8424 

8424 

8425 

8425 

8425 

8425 

8425 

8425 

8425 

8425 

8426 

8426 

8426 

8426 

8426 

8426 

8426 

8426 


22.00 
23.00 
29.00 
31.00 
99.00 
11.00 
19.00 
20.00 
30.10 
30.90 
40  10 
40.90 
90.10 
90.20 
90.90 
10.00 
20.00 
30.00 
81.00 
82.00 
89.00 
90.00 
10.00 
.20.10 
.20.90 
.30.90 
.81.90 
.89.00 
.90.05 
.90.10 
.90.90 
.11.00 
.19.00 
.20.00 
.31.00 
.39.00 
.41.00 
.42.00^ 
.49.00 
.11.00 
.12.00 
.19.00 
.20.00 
.30.00 
.41.00 
.49.00 
.91.00 


Annex  III  (con.) 
-16- 


8426.99.00 

8428.10.00 

8428.20.00 

8428.31.00 

8428.32.00 

8428.33.00 

8428.39.00 

8428.40.00 

8428.50.00 

8428.60.00 

8429.11.00 

8429.19.00 

8429.20.00 

8429.30.00 

8429.40.00 

8429.51.10 

8429.51.50 

8429.52.10 

8429.52.50 

8429.59.10 

8429.59.50 

8430.10.00 

8430.20.00 

8430.31.00 

8430.39.00 

8430.41.00 

8430.49.80 

8430.50.50 

8430.61.00 

8430.62.00 

8430.69.00 

8431.10.00 

8431.31.00 

8431.39.00 

8431.41.00 

8431.42.00 

8431.43.80 

8431.49.10 

8431.49.90 

8433.11.00 

8433.19.00 

8433.90.10 

8435.10.00 

8435.90.00 

8437.10.00 

8437.80.00 

8437.90.00 


8438.10.00 

8438.20.00 

8438.40.00 

8438.50.00 

8438.60.00 

8438.80.00 

8438.90.90 

8439.30.00 

8439.91.10 

8439.99.50 

8440.10.00 

8440.90.00 

8441.10.00 

8441.20.00 

8441.30.00 

8441.40.00 

8441.80.00 

8441.90.00 

8442.50.90 

8443.11.00 

8443.12.00 

8443.19.10 

8443.19.50 

8443.19.90 

8443.21.00 

8443.29.00 

8443.30.00 

8443.40.00 

8443.50.10 

8443.50.50 

8443.60.00 

8443.90.10 

8443.90.50 

8444.00.00 

8445.11.00 

8445.12.00 

8445.13.00 

8445.19.00 

8445.20.00 

8445.30.00 

8445.40.00 

8445.90.00 

8446.10.00 

8446.21.00 

8446.29.00 

8446.30.00 

8447.11 .10 


8447.11.90 

8447.12.10 

8447.12.90 

8447.20.10 

8447.20.60 

8447 . 90 . 10 

8447.90.50 

8447.90.90 

8448.11.00 

8448.19.00 

8448.20.10 

8448.20.50 

8448.31.00 

8448.32.00 

8448.33.00 

8448.39.10 

8448.39.50 

8448.39.90 

8448.41.00 

8448.42.00 

8448.49.00 

8448.51.10 

8448.51.20 

8448.51.30 

8448.51.50 

8448.59.10 

8448.59.50 

8449.00.10 

8449.00.50 

8450.11.00 

8450.12.00 

8450.19.00 

8450.20.00 

8451.10.00 

8451.21.00 

8451.29.00 

8451.30.00 

8451.40.00 

8451.50.00 

8451.80.00 

8452.10.00 

8452.21.90 

8452.29.90 

8452.30.00 

8452.40.00 

8452.90.00 

8453.10.00 
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8453.80.00 

8462.49.00 

8471.92.10 

8479.89.30 

8501.10.20 

8453.90.50 

8463.10.00 

8471.93.20 

8479.89.70 

8501.10.40 

8455.10.00 

8463.20.00 

8471.93.40 

8479.89.90 

8501.10.60 

8455.21.00 

8463.30.00 

8471.93.60 

8479.90.40 

8501.20.20 

8455,22.00 

8463.90.00 

8471.99.34 

8480.10.00 

8501.20.40 

8455.30.00 

8464.10.00 

8471.99.90 

8480.20.00 

8501.20.50 

8456.10.10 

8464.20.00 

8472.10.00 

8480.30.00 

8501.20.60 

8456.10.50 

8464.90.00 

8472.20.00 

8480.41.00 

8501.31.20 

8456.20.10 

8465.10.00 

8472.30.00 

8480.49.00 

8501.31.40 

8456.20.50 

8465.91.00 

8472.90.20 

8480.50.00 

8501.31.50 

8456.30.10 

8465.92.00 

8472.90.40 

8480.60.00 

8501.31.60 

8456.30.50 

8465.93.00 

8472.90.80 

8480.71.90 

8501.31.80 

8456.90.10 

8465.94.00 

8473.21.00 

8480.79.90 

8501.32.20 

8456.90.50 

8465.95.00 

8473.29.00 

8481.10.00 

8501.32.60 

8457.10.00 

8465.96.00 

8473.40.20 

8481.20.00 

8501.33.30 

8457.20.00 

8465.99.00 

8473.40.40 

8481.30.10 

8501.33.40 

8457.30.00 

8466.10.00 

8474.10.00 

8481.30.20 

8501.33:60 

8458.11.00 

8466.20.10 

8474.20.00 

8481.30.90 

8501.34.30 

8458.19.00 

8466.20.90 

8474.31.00 

8481.40.00 

8501.34.60 

8458.91.10 

8466.30.10 

8474.32.00 

8481.80.10 

8501.40.20 

8458.91.50 

8466.30.30 

8474.39.00 

8481.80.30 

8501.40.50 

8458.99.10 

8466.30.50 

8474.80.00 

8481.80.50 

8501.40.60 

8458.99.50 

8466.91.50 

8474.90.00 

8481.80.90 

8501.51.20 

8459.10.00 

.   8466.92.50 

8475.10.00 

8481.90.10 

8501.51.40 

8459.21.00 

8467.11.10 

8475.20.00 

8481.90.30 

8501.51.50 

8459.29.00 

8467.11.50 

8475.90.10 

8481.90.50 

8501.51.60 

8459.31.00 

8467.19.10 

8475.90.90 

8481.90.90 

8501.52.40 

8459.39.00 

8467.19.50 

8476.11.00 

8483.10.10 

8501.53.60 

8459.40.00 

8467.81.00 

8476.19.00 

8483.10.30 

8501.53.80 

8459.51.00 

8467.89.10 

8476.90.00 

8483.10.50 

8501.61.00 

8459.59.00 

8467.89.50 

8477.10.60 

8483.20.40 

8501.62.00 

8459.61.00 

8467.91.00 

8477.20.00 

8483.30.40 

8501.63.00 

8459.69.00 

8467.92.00 

8477.30.00 

8483.40.10 

8501.64.00 

8460.11.00 

8467.99.00 

8477.40.00 

8483.40.50 

8502.11.00 

8460.19.00 

8468.10.00 

8477.51.00 

8483.40.70 

8502.12.00 

8460.21.00 

8468.20.10 

8477.59.00 

8483.40.80 

8502.13.00 

8460.29.00 

8468.80.10 

8477.80.00 

8483.40.90 

8502.20.00 

8460.31.00 

8468.90.10 

8478.10.00 

8483.50.40 

8502.30.00 

8460.39.00 

8470.10.00 

8478.90.00 

8483.60.40 

8502.40.00 

8461.40.10 

8470.21.00 

8479.10.00 

8483.90.10 

8503.00.20 

8461.40.50 

8470.29.00 

8479.20.00 

8483.90.20 

8504.10.00 

8462.10.00 

8470.30.00 

8479.30.00 

8483.90.50 

8504.21.00 

8462.21.00 

8470.40.00 

8479.40.00 

8483.90.70 

8504.22.00 

8462.29.00 

8470.90.00 

8479.81.00 

8484.10.00 

8504.23.00 

8462.31.00 

8471.10.00 

8479.82.00 

8484.90.00 

8504.31.20 

8462.39.00 

8471.20.00 

8479.89.10 

8485.10.00 

8504.31.40 

8462.41.00 

8471.91.00 

84.79.89.20 

8485.90.00 

8504.31.60 
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8504.32.00 

8512.40.20 

8517.40.50 

8525.10.80 

8534.00.00 

850A. 33.00 

8512.40.40 

8517.40.70 

8525.20.05 

8535.10.00 

8504.34,00 

8512.90.20 

8517.81.00 

8525.20.15 

8535.21.00 

8504.50.00 

8512.90.40 

8518.10.00 

8525.20.20 

8535.29.00 

8505.11.00 

8512.90.70 

8518.21.00 

8525.20.30 

8535.30.00 

8505.19.00 

8512.90.90 

8518.22.00 

8525.20.50 

8535.40.00 

8505.20.00 

8513.10.20 

8518.29.00 

8525.20.60 

8536.10.00 

8505.30.00 

8513.10.40 

8518.30.10 

8526.10.00 

8536.20.00 

8505.90.40 

8513.90.20 

8518.30.20 

8526.91.00 

8536.41.00 

8505.90.80 

8513.90.40 

8518.40.10 

'   8526.92.00 

8536.49.00 

8506.11.00 

8514.10.00 

8518.40.20 

8527.11.11 

8536.61.00 

8506.12.00 

8514.20.00 

8518.50.00 

8527.11.20 

8536.69.00 

8506.13.00 

8514.30.00 

8518.90.10 

8527.11.40 

8536.90.00 

8506.19.00 

8514.40.00 

8518.90.30 

8527.11.60 

8537.20.00 

8506.20.00 

8514.90.00 

8519.10.00 

8527.19.00 

8538.10.00 

8506.90.00 

8515.11.00 

8519.21.00 

8527.21.10 

8539.10.00 

8507.10.00 

8515.19.00 

8519.29.00 

8527.21.40 

8539.21.40 

8507.90.40 

8515.21.00 

8519.31.00 

8527.29.40 

8539.22.40 

8507.90.80 

8515.29.00 

8519.39.00 

8527.29.80 

8539.22.80 

8508.10.00 

8515.31.00 

8519.40.00 

8527.31.05 

8539.29.10 

8508.20.00 

8515.39.00 

8519.91.00 

8527.31.40 

8539.29.20 

8508.80.00 

8515.80.00 

8519.99.00 

8527.31.50 

8539.29.40 

8509.10.00 

8515.90.20 

8520.10.00 

8527.31.60 

8539.31.00 

8509.20.00 

8515.90.40 

8520.20.00 

8527.32.00 

8539.39.00 

8509.30.00 

8516.10.00 

8520.31.00 

8527.39.00 

8539.40.40 

8509.40.00 

8516.21.00 

8520.39.00 

8527.90.40 

8539.40.80 

8509.80.00 

8516.29.00 

8520.90.00 

8527.90.80 

8539.90.00 

8510.10.00 

8516.31.00 

8521.10.30 

8528.20.00 

8540.20.20 

8510.20.00 

8516.32.00 

8521.10.60 

8529.10.20 

8540.20.40 

8510.90.10 

8516.33.00 

8521.10.90 

8529.10.40 

8540.30.00 

8510.90.20 

8516.40.20 

8521.90.00 

8529.10.60 

8540.41.40 

8510.90.30 

8516.40.40 

8522.10.00- 

8530.10.00 

8540.42.00 

8511.10.00 

8516.50.00 

8523.11.00 

8530.80.00 

8540.49.00 

8511.20.00 

8516.60.60 

8523.12.00 

8530.90.00 

8540.81.00 

8511.30.00 

8516.71.00 

8523.13.00 

8531.10.00 

8540.89.00 

8511.40.00 

8516.72.00 

8523.20.00 

8531.20.00 

8540.91.20 

8511.50.00 

8516.79.00 

8523.90.00 

8532.21.00 

8541.40.20 

8511.80.20 

8516.80.40  - 

8524.10.00 

8532.23.00 

8543.10.00 

8511.80.40 

8516.80.80 

8524.21.30 

8532.24.00 

8543.20.00 

8511.80.60 

8517.10.00 

8524.22.10 

8532.29.00 

8543.30.00 

8511.90.20 

8517.20.00 

8524.22.20 

8532.30.00 

8543.80.40 

8511.90.40 

8517.30.15 

8524.23.10 

8532.90.00 

8543.80.60 

8511.90.60 

8517.30.20 

8524.23.20 

8533.10.00 

8543.80.70 

8512.10.20 

8517.30.25 

8524.90.30 

8533.21.00 

8544.11.00 

8512.10.40 

8517.30.30 

8524.90.40 

8533.29.00 

8544.19.00 

8512.20.40 

8517.30.50 

8525.10.20 

8533.31.00 

8544.20.00 

8512.30.00 

8517.40.10 

8525.10.60 

8533.39.00 

8544.30.00 
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8544.41.00 

8607.91.00 

8714.11.00 

9001.30.00 

9007.21.80 

8544.49.00 

8607.99.10 

8714.19.00 

9001.40.00 

9007.29.40 

8544.51.40 

8607.99.50 

8714.20.00 

9001.50.00 

9007.29^80 

8544.59.20 

8608.00.00 

8714.91.20 

9001.90.40 

9007.91.40 

8544.59.40 

8701.30.50 

8714.92.50 

9001.90.50 

9007.91.80 

8544.60.20 

8701.90.50 

8714.93.10 

9001.90.60 

9007.92.00 

8544.60.40 

8703.10.10 

8714.93.20 

9001.90.80 

9008.10.00 

8544.60.60 

8703.10.50 

8714.93.60 

9001.90.90' 

9008.20.40 

8544.70.00 

8703.21.00 

8714.93.80 

9002.11.40 

9008.20.80 

8545.11.00 

8703.22.00 

8714.94.10 

9002.11.80 

9008.30.00 

8545.19.20 

8703.23.00 

8714.94.15 

9002.19.00 

9008.40.00 

8545.19.40 

8703.24.00 

8714.94.25  " 

9002.20.40 

9008.90.40 

8545.20.00 

8703.31.00 

8714.94.40 

9002.20.80 

9008.90.80 

8545.90.20 

8703.32.00 

8714.96.50 

9002.90.20 

9009.11.00 

8545.90.40 

8703.33.00 

8714.99.10 

9002.90.40 

9009.12.00 

8546.10.00 

8703.90.00 

8714.99.50 

9002.90.70 

9009.21.00 

8546.20.00 

8705.10.00 

8715.00.00 

9002.90.90 

9009.22.00 

8546.90.00 

8705.20.00 

8716.10.00 

9003.11.00 

9009.30.00 

8547.10.40 

8705.30.00 

8716.20.00 

9003.19.00 

9010.10.00 

8547.10.80 

8705.40.00 

8716.31.00 

9003.90.00 

9010.20.10 

8547.20.00 

8705.90.00 

8716.39.00 

9004.10.00 

9010.20.20 

8547.90.00 

8706.00.25 

8716.40,00 

9004.90.00 

9010.20.30 

8548.00.00 

8706.00.50 

8716.80.50 

9005.80.40 

9010.20.40 

8601.10.00 

8707.10.00 

8716.90.30 

9005.80.60 

9010.20.50 

8601.20.00 

8708.31.50 

8716.90.50 

9006.10.00 

9010.20.60 

8602.10.00 

8708.39.50 

8801.10.00 

9006.20.00 

9010.30.00 

8602.90.00 

8708.40.10 

8801.90.00 

9006.30.00 

9010.90.40 

8603.10.00 

8708.40.20 

8802.11.00 

9006.40.40 

9010.90.80 

8603.90.00 

8708.40.50 

8802.12.00 

9006.40.60 

9011.10.40 

8604.00.00 

8708.50.30 

8802.20.00 

9006.40.90 

9011.10.80 

8605.00.00 

8708.50.50 

8802.30.00 

9006.51.00 

9011.20.40 

8606.10.00 

8708.50.80 

8802.40.00 

9006.52.10 

9011.20.80 

8606.20.00 

8708.60.30 

8802.50.90 

9006.52.30 

9011.80.00 

8606.30.00 

8708.60.50 

8804.00.00 

9006.52.50 

9011.90.00 

8606.91.00 

8708.60.80 

8805.10.00 

9006.52.60 

9012.10.00 

8606.92.00 

8708.91.50 

8903.10.00 

9006.52.90 

9012.90.00 

8606.99.00 

8708.94.50 

8903.91.00 

9006.53.00 

9013.10.10 

8607.11.00 

8711.10.00 

8903.92.00 

9006.59.40 

9013.10.30 

8607.12.00 

8711.20.00 

8903.99.15 

9006.59.60 

9013.10.40 

8607.19.30 

8711.30.00 

8903.99.20 

9006.59.90 

9013.20.00 

8607.19.90 

8711.40.30 

8903.99.90 

9006.61.00 

9013.80.20 

8607.21.10 

8711.40.60 

8905.90.10 

9006.62.00 

9013.80.40 

8607.21.50 

8711.50.00 

8906.00.10 

9006.69.00 

9013.80.60 

8607.29.10 

8711.90.00 

8907.10.00 

9006.91.00 

9013.90.20 

8607.29.50 

8712.00.50 

8907.90.00 

9006.99.00 

9013.90.40 

8607.30.10 

8713.10.00 

9001.10.00 

9007.11.00 

9014.10.10 

8607.30.50 

8713.90.00 

9001.20.00 

9007.21.40 

9014.10.60 
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9014.10.70 

9014.10.90 

9014.20.20 

9014.20.40 

9014.20.60 

9014.80.10 

9014.80.20 

9014.80.40 

9014.90.10 

9014.90.60 

9015.10.40 

9015.10.80 

9015.20.40 

9015.20.80 

9015.30.40 

9015.30.80 

9015.40.40 

9015.40.80 

9015.80.20 

9015.80.60 

9015.80.80 

9015.90.00 

9016.00.20 

9016.00.40 

9016.00.60. 

9017.10.00 

9017.20.40 

9017.20.80 

9017.30.40 

9017.30.80 

9017.80.00 

9017.90.00 

9018.19.40 

9018.20.00 

9018.31.00 

9018.32.00 

9013.39.00 

9018.41.00 

9018.49.40 

9018.49.80 

9018.50.00 

9018.90.10 

9018.90.20 

9018.90.30 

9018.90.40 

9018.90.50 

9018.90.60 


9018.90.80 

9019.10.20 

9019.10.40 

9019.10.60 

9019.20.00 

9020.00.60 

9020.00.90 

9021.11.00 

9021.19.40 

9021.19.85 

9021.21.40 

9021.21.80 

9021.29.40 

9021.29.80 

9021.30.00 

9021.40.00 

9021.50.00 

9021.90.40 

9021.90.80 

9022.11.00 

9022.19.00 

9022.21.00 

9022.29.40 

9022.29.80 

9022.30.00 

9024.10.00 

9024.80.00 

9024.90.00 

9025.11.20 

9025.11.40 

9025.19.40 

9025.19.80 

9025.20.40 

9025.20.80 

9025.80.10 

9025.80.20 

9025.80.35^ 

9025.80.40 

9025.80.50 

9025.90.00 

9026.10.20 

9026.10.40 

9026.10.60 

9026.20.40 

9026.20.80 

9026.80.20 

9026.80.40 
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9026.80.60  9032.90.40 

9026.90.20  9032.90.60 

9026.90.40  9033.00.00 

9026.90.60  9101.12.20 

9027.10.20  9101.12.40 

9027.10.40  9101.12.80 

9027.10.60  9101.21.10 

9027.20.42  9101.21.30 

9027.20.44  9101.21.50 

9027.20.80  9101.21.80 

9027.30.40  9101.29.10 

9027.30.80  9101.29.20 

9027.40.00  9101.29.30 

9027.50.40  9101.29.40 

9027.50.80  9101.29.50 

9027.90.20  9101.29.70 

9027.90.42  9101.29.80 

9027.90.60  9101.29.90 

9027.90.80  9101.91.20 

9028.10.00  9101.91.40 

9028.20.00  9101.91.80 

9028.30.00  9101.99.20 

9028.90.00  9101.99. 40 

9029.10.40  9101.99.60 

9029.20.60  9101.99.80 

9029.90.20  9102.12.20 

9029.90.60  9102.12.40 

9030.10.00  9102.12.80 

9030.20.00  9102.21.10 

9030.31.00  9102.21.25 

9030.39.00  9102.21.30 

9030.40. Ot)  9102.21.50 

9030.81.00  9102.21.70 

9030.89.00  9102.21.90 

9031.10.00  9102.29.02 

9031.20.00  9102.29.04 

9031.30.00  9102.29.10 

9031.80.00  9102.29.15 

9031.90.20  9102.29.20 

9031.90.60  9102.29.25 

9032.10.00  9102.29.30 

9032.20.00  9102.29.35 

9032.81.00  9102.29.40 

9032.89.20  9102.29.45 

9032.89.40  9102.29.50 

9032.89.60  9102.29.55 

9032.90.20  9102.29.60 


9102 

9102 

9102 

9102 

9102. 

9103. 

9103. 

9103. 

9103. 

9104. 

9104. 

9104. 

9104. 

9104. 

9104. 

9104. 

9104. 

9104 . 

9105. 

9105. 

9105. 

9105. 

9105, 

9105, 

9105. 

9105 

9105 

9105 

9105 

9105 

9105 

9105 

9105 

9105 

9105 

9105 

9105 

9105 

9105 

9105 

9106 

9106 

9106 

9106 

9107 

9107 

9108 


91.20 

99.20 

99.40 

99.60 

99.80 

10.20 

10.40 

10.80 

90.00 

00.05 

00.10 

00.20 

00.25 

00.30 

00.40 

,00.45 

,00.50 

,00.60 

,11.40 

.11.80 

.19.10 

.19.20 

.19.30 

.19.40 

.19.50 

.21.40 

.21.80 

.29.10 

.29.20 

.29.30 

.29.40 

.29.50 

.91.40 

.91.80 

.99.10 

.99.20 

.99.30 

.99.40 

.99.50 

99.60 

10.00 

20.00 

90.40 

90.80 

00.40 

00.80 

12.00 
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9108. 

20.40 

9114.40.20 

9301.00.90 

9401. 

80.40 

9405. 

40.60 

9108. 

20.80 

9114.40.40 

9302.00.00 

9401. 

80.60 

9405 

40.80 

9108. 

91.10 

9114.40.60 

9303.20.00 

9401. 

90.10 

9405 

50.20 

9108 

91.20 

9114.40.80 

9303.30.40 

9401 

90.15 

9405 

50.30 

9108 

91.30 

9114.90.15 

9303.30.80 

9401 

90.25 

9405 

50.40 

9108 

91.40 

9114.90.30 

9303.90.40 

9401 

90.35 

9405 

60.20 

9108 

91.50 

9114.90.40 

9303.90.80 

9401 

90.40 

9405 

60.40 

9108 

91.60 

9114.90.50 

9304.00.20 

9401 

90.50 

9405 

60.60 

9108 

99.20 

9201.10.00 

9304.00.40 

9402 

10.00 

9405 

91.10 

9108 

99.40 

9201.20.00 

9304.00.60 

9402 

90.00 

9405 

91.40 

9108 

99.60 

9201.90.00 

9305.10.20 

9403 

10.00 

9405 

91.60 

9108 

99.80 

9202.10.00 

9305.10.40 

9403 

20.00 

9405 

92.00 

9109 

11.10 

9202.90.20 

9305.10.80 

9403 

30.40 

9405 

99.20 

9109 

11.20 

9202.90.40 

9305.21.80 

9403 

30.80 

9405 

99.40 

9109 

11.40 

9202.90.60 

9305.29.10 

9403 

40.40 

9406 

00 .  40 

9109 

11.60 

9203.00.80 

9305.29.20 

9403 

40.60 

9^06 

00.80 

9109 

19.10 

9204.10.40 

9305.29.40 

9403 

40.90 

9501 

00.40 

9109 

19.20 

9204.10.80 

9305.29.50 

9403 

50.40 

9501 

00.60 

9109 

19.40 

9204.20.00 

9305.90.10 

9403 

50.60 

9502 

10.20 

9109 

19.60 

9205.10.00 

9305.90.20 

9403 

50.90 

9502 

10.40 

9109 

90.20 

9205.90.40 

9305.90.30 

9403 

60.40 

9502 

10.60 

9109 

90.40 

9205.90.60 

9305.90.40 

9403 

60.80 

9502 

10.80 

9109 

90.60 

9206.00.20 

9305.90.50 

9403 

70.40 

9502 

91.00 

9110 

12.00 

9206.00.60 

9305.90.60 

9403 

70.80 

9502 

99.10 

9110 

19.00 

*  9206.00.80 

9306.10.00 

9403 

80.30 

9502 

99.20 

9110 

90.20 

9207.10.00 

9306.21.00 

9403 

80.60 

9503 

10.00 

9110 

90.40 

9207.90.00 

9306.29.00 

9403 

90.10 

9503 

20.00 

9110 

90.60 

9208.10.00 

9306.30.40 

9403 

90.25 

9503 

30.40 

9111 

10.00 

9208.90.00 

9306.30.80 

9403 

90.40 

9503 

30.80 

9111 

20.20 

9209.10.00 

9306.90.00 

9403 

90.50 

9503 

41.10 

9111 

20.40 

9209.20.00 

9307.00.00 

9403 

90.60 

9503 

.41.20 

9111 

80.00 

9209.30.00 

9401.10.40 

9403 

90.70 

9503 

.41.30 

9111 

90.40 

9209.91.40 

9401.10.80 

9403 

90.80 

9503 

.49.00 

9111 

90.50 

9209.91.80 

9401.30.40 

9404 

10.00 

9503 

.50.00 

9111 

90.70 

9209.92.20 

9401.30.80 

9404 

21.00 

9503 

60.20 

9112 

10.00 

9209.92.40 

9401.40.00 

9404 

29.90 

9503 

.70.60 

9112 

80.00 

9209.92.60 

9401.50.00 

9404 

30.40 

9503 

.70.80 

9112 

^0.00 

9209.92.80 

9401.61.20 

9404 

30.80 

9503 

.80.20 

9113 

10.00 

9209.93.80 

9401.61.40 

9404 

90.20 

9503 

80.40 

9113 

20.20 

9209.94.40 

9401.61.60 

9405 

10.40 

9503 

80.60 

9113 

20.60 

9209.94.80 

9401.69.20 

9405 

10.60 

9503 

80.80 

9113 

20.90 

9209.99.10 

9401.69.40 

9405 

10.80 

9503 

90.50 

9113 

90.40 

9209.99.40 

9401.69.60 

9405 

20.40 

9503 

90.60 

9113 

90.80 

9209.99.60 

9401.69.80 

9405 

20.60 

9503 

90.70 

9114 

10.40 

9209.99.80 

9401.71.00 

9405 

20.80 

9504 

10.00 

9114 

10.80 

9301.00.30 

9401.79.00 

9405 

30.00 

9504 

20.20 

9114 

30.80 

9301.00.60 

9401.80.20 

9405 

40.40 

9504 

.20.60 
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9504 

9504 

9504 

9504 

9504 

9504 

9505 

9505 

9505 

9505 

9505 

9505 

9505 

9505 

9505 

9506 

9506 

9506 

9506 

9506 

9506 

9506 

9506 

9506 

9506 

9506 

9506 

9506 

9506 

9506 

9506 

9506 

9506 

9506 

9506 


20.80 

30.00 

40.00 

90.40 

90.60 

90.90 

10.10 

10.15 

10.25 

10.30 

.10.40 

,10.50 

.90.20 

.90.40 

.90.60 

. 11 . 20 

.11.40 

.11.60 

.12.40 

.12.80 

.19.40 

.19.80 

.21.40 

.21.80 

.29.00 

.31.00 

.32.00 

.39.00 

.40.00 

.51.20 

.51.40 

.51.60 

.59.40 

.59.80 

.61.00 


9506. 

9506. 

9506. 

9506. 

9506. 

9506. 

9506. 

9506. 

9506. 

9506. 

9506. 

9506. 

9506. 

9506, 

9506, 

9506, 

9506 

9507 

9507 

9507 

9507 

9507 

9507 

9507 

9507 

9507 

9507 

9507 

9507 

9508 

9601 

9601 

9601 

9601 

9602 


62.80 

69.20 

69.40 

69.60 

70.40 

70.60 

91.00 

99.05 

99.08 

99.12 

99.15 

99.20 

99.30 

.99.45 

,99.50 

,99.55 

.99.60 

.10.00 

.20.40 

.20.80 

.30.20 

.30.40 

.30.60 

.30.80 

.90.20 

.90.40 

.90.60 

.90.70 

.90.80 

.00.00 

.10.00 

.90.20 

.90.40 

.90.80 

.00.10 


9602.00.40 

9608.20.00 

9615.90.20 

9602.00.50 

9608.40.40 

9615.90.30 

9603.10.10 

9608.40.80 

9615.90.40 

9603.10.25 

9608.60.00 

9615.90.60 

9603.10.30 

9608.99.20 

9616.10.00 

9603.10.40 

9608.99.30 

9617.00.10 

9603.10.50 

9608.99.40 

9617.00.30 

9603.10.90 

9608.99.60 

9617.00.40 

9603.21.00 

9609.20.40 

9617.00.60 

9603.29.40 

9609.90.80 

9618.00.00 

9603.29.80 

9610.00.00 

9801.00.70 

9603.30.20 

9611.00.00 

9801.00.80 

9603.30.40 

9612.10.10 

9802.00.40 

9603.30.60 

9613.10.00 

9804.00.60 

9603.40.20 

9613.20.00 

9812.00.20 

9603.40.40 

9613.30.00 

9812.00.40 

9603.50.00 

9613.80.20 

9813.00.05 

9603.90.40 

9613.80.40 

9813.00.10 

9603.90.80 

9613.80.60 

9813.00.15 

9604.00.00 

9613.80.80 

9813.00.20 

9605.00.00 

9613.90.40 

9813.00.25 

9606.10.40 

9613.90.80 

9813.00.30 

9606.10.80 

9614.20.40 

9813.00.35 

9606.21.20 

'9614.20.60 

9813.00.40 

9606.21.40 

9614.20.80 

9813.00.45 

9606.21.60 

9614.90.40 

9813.00.50 

9606.22.00 

9614.90.80 

9813.00.55 

9606.29.20 

9615.11.10 

9813.00.60 

9606.29.40 

9615.11.20 

9813.00.65 

9606.29.60 

9615.11.30 

9813.00.70 

9606.30.80 

9615.11.40 

9813.00.75 

9607. 11. oa 

9615.11.50 

9814.00.50 

9607.19.00 

9615.19.20 

9607.20.00 

9615.19.40 

9608.10.00 

9615.19.60 

(bV      For   the    following  subheadings,    in   the   Rates   of  Duty   1    Special 
subcolumn.    insert   a    "Free"    r&te   of   duty   followed  by   the   symbol    "MX"    in 
parentheses: 


5101.11.10 
5101.19.10 
5101.21.10 
5101.21.60 
5101.29.10 
5101.30.60 
5105.10.00 


5105.21.00 
5105.29.00 
5105.30.00 
5106.10.00 
5107.10.00 
5107.20.00 
5108.10.30 


5108.10.60 
5108.20.30 
5108.20.60 
5109.10.40 
5109.10.60 
5109.90.40 
5204.11.00 


5204.19.00 
5204.20.00 
5208.13.00 
5208.19.20 
5208.23.00 
5208.29.20 
5208.33   00 


5208.39.20 
5208.53.00 
5208.59.20 
5209.12.00 
5209.22.00 
5209.32.00 
5209.52.00 
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5210.12.00 

5402.49.00 

6101.30.10 

6201.93 

35 

6204 

63 

15 

5210.19.20 

5402.51.00 

6101.30.20 

6202.12 

10 

6204 

69 

10 

5210.22.00 

5407.41.00 

6103.43.15 

6202.13 

10 

6206 

30 

20 

5210.29.20 

5407.51.00 

6103.49.10 

6202.13 

40 

6211 

11 

10 

5210.32.00 

5407.52.05 

6109.90.10 

6202.92 

10 

6211 

12 

10 

5210.39.20 

5407.52.20 

6110.30.10 

6202.93 

10 

6213 

20 

10 

5210.52.00 

5407.54.00 

6110.30.30 

6202.93 

50 

6213 

20 

20 

5210.59.20 

5506.30.00 

6112.31.00 

6203.42 

10 

6216 

00 

54 

5211.12.00 

5508.10.00 

6114.30.20 

6203.43 

10 

6216 

00 

58 

5211.22.00 

5508.20.00 

6116.91.00 

6203.43 

25 

6216 

00 

80 

5211.32.00 

5512.21.00 

6116.93.64 

6203.43 

40 

6303 

11 

00 

5211.52.00 

5512.29.00 

6116.92.74 

6203.49 

15 

6303 

12 

00 

5309.21.20 

5601.30.00 

6201.12.10 

6203.49 

20 

6303 

91 

00 

5309.29.20 

5602.10.10 

6201.13.10 

6204.33 

20 

6406 

10 

77 

5311.00.20 

5602.90.30 

6201.13.40 

6204.62 

10 

9802 

.00 

50 

5401.10.00 

5804.21.00 

6201.92.10 

6204.63 

10 

% 

5401.20.00 

5806.39.10 

6201.93.10 

6204.63 

12 

■* 

(c) .      The  Rates  of  Duty   1   Special   subcolumn   is  modified  by   inserting   in 
such  subcolumn,    for  each  of  the  provisions   listed   in  column  A  below,    the 
phrase   in  column  B  opposite   such  provision. 


Column  A 


Column  B 


0401 
0401 
0401 
0402 
0402 
0402 
0402 
0402 
0402 
0402 
0402 
0402 
0402 
0403 
0403 
0403 
0403 
0403 
0403 
0403 
0403 
0403 
0404 


.30.10. 

.30.30 

.30.40 

.10.00 

.21.20 

.21.40 

.21.60 

.29.00 

.91.20 

.91.40 

.99.20 

.99.40 

.99.60 

.10.00 

.90.10 

.90.15 

. 90 . 40 

.90.50 

.90.60 

.90.70 

.90.75 

.90.80 

.10.07 


See 
See 
See 
See 
See 
See 
See 
See 
See 
See 
See 
See 
See 
See 
See 
See 
See 
See 
See 
See 
See 
See 
See 


9906 
9906 
9906 
9906 
9906 
9906 
9906 
9906 
9906 
9906 
9906 
9906 
9906 
9906 
9906 
9906 
9906 
9906 
9906 
9906 
9906 
9906 
9906 


.04.01- 
.04.01- 
.04.04- 
.04.07- 
.04.14- 
.04.17- 
.04.20- 
.04.23- 
.04.26- 
.04.26- 
.04.29- 
.04.29- 
.04.29- 
.04.32- 
.04.36- 
.04.36- 
.04.39- 
.04.42- 
.04.45- 
.04.48- 
.04.48- 
.04.51- 
.04.55- 


9906, 

9906. 

9906, 

9906, 

9906, 

9906, 

9906, 

9906, 

9906, 

9906, 

9906, 

9906, 

9906, 

9906, 

9906, 

9906, 

9906, 

9906. 

9906 

9906 

9906 

9906, 

9906, 


04.03 
04.03 
04.06 
04.13 
04.16 
04.19 
04.22 
04.25 
04.28 
04.28 
04.31 
04.31 
04.31 
04.35 
04.38 
04.38 
04.41 
04.44 
04.47 
04.50 
04.50 
04.54 
04.58 


(MX) 
(MX) 
(MX) 
(MX) 
(MX) 
(MX) 
(MX) 
(MX) 
(MX) 
(MX) 
(MX) 
(MX) 
(MX) 
(MX) 
(MX) 
(MX) 
(MX) 
(MX) 
(MX) 
(MX) 
(MX) 
(MX) 
(MX) 
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0404. 

10. 

09 

0404. 

10. 

40 

0404. 

90. 

20 

0404. 

90. 

45 

0404. 

90. 

65 

0405. 

00. 

70 

0405. 

00. 

75 

0405. 

00. 

80 

0406. 

10. 

10 

0406. 

10. 

50 

0406. 

20. 

20 

0406. 

20. 

30 

0406. 

20. 

35 

0406. 

20. 

40 

0406. 

20. 

50 

0406. 

20. 

60 

0406 

30. 

10 

0406 

30. 

20 

0406 

30. 

30 

0406 

30. 

40 

0406 

30 

50 

0406 

30 

60 

0406 

40 

60 

0406 

40 

80 

0406 

90 

10 

0406 

90 

15 

0406 

90 

30 

0406 

90 

35 

0406 

.90 

40 

0406 

.90 

45 

0406 

.90 

65 

0406 

.90 

.70 

0406 

.90 

.80 

0702 

.00 

.20 

0702 

.00 

.60 

0703 

.10 

.40 

0704 

.10 

.40 

0704 

.20 

.00 

0704 

.90 

.40 

0705 

.11 

.40 

0705 

.19 

.40 

0707 

.00 

.50 

0708 

.20 

.90 

0709 

.20 

.90 

0709 

.30 

.20 

0709 

.40 

.60 

0709 

.60 

.00 

See 

See 

See 

See 

See 

See 

See 

See 

See 

See 

See 

See 

See 

See 

See 

See 

See 

See 

See 

See 

See 

See 

See 

See 

See 

See 

See 

See 

See 

See 

See 

See 

See 

See 

See 

See 

See 

See 

See 

See 

See 

See 

See 

See 

See 

See 

See 


9906.04. 

9906.04. 

9906.04. 

9906.04. 

9906.04. 

9906.04. 

9906.04. 

9906.04. 

9906.04. 

9906.04. 

9906.05. 

9906.05. 

9906.05. 

9906.05. 

9906.05. 

9906.05. 

9906.05. 

9906.05. 

9906.05. 

9906.05. 

9906.05. 

9906.05. 

9906.05. 

9906.05. 

9906.05. 

9906.05 

9906.05 

9906.05 

9906.06 

9906.06 

9906.06 

9906.96 

9906.06 

9906.07 

9906.07 

9906.07 

9906.07 

9906.07 

9906.07 

9906.07 

9906.07 

9906.07 

9906.07 

9906.07 

9906.07 

9906.07 

9906.07 


55-9906. 
60-9906. 
67-9906. 
70-9906. 
70-9906. 
75-9906. 
75-9906. 
78-9906. 
81-9906. 
83-9906. 
,11-9906. 
14-9906. 
,14-9906. 
.17-9906. 
.23-9906. 
.27-9906. 
.50-9906. 
.53-9906. 
.53-9906. 
.56-9906. 
.59-9906. 
.62-9906. 
.86-9906. 
.86-9906. 
.89-9906 
.92-9906 
.95-9906 
.99-9906 
.05-9906 
.12-9906 
.16-9906 
.19-9906 
.22-9906 
.01-9906 
.06-9906 
.11-9906 
.14-9906 
.17-9906 
.19-9906 
.23-9906 
.25-9906 
.27-9906 
.29-9906 
.31-9906 
.35-9906 
.39-9906 
.41-9906 


04 . 57 , 

04.66 

04.69 

04.73 

04.72. 

04.77 

04.77 

04.80 

04.82 

05.10 

05.13 

05.16 

05.16 

.05.22 

.05.26 

.05.49 

.05.52 

.05.55 

.05.55 

.05.58 

.05.61 

.05.85 

.05.88 

.05.88 

.05.91 

.05.94 

.05.98 

.06.04 

.06.11 

.06.15 

.06.18 

.06.21 

.06.40 

.07.05 

.07.09 

.07.13 

.07.16 

.07.18 

.07.22 

.07.24 

.07.26 

.07.28 

.07.30 

.07.34 

.07.38 

.07.40 

.07.45 


9906.04.59    (MX) 

MX) 

MX) 

MX) 

9906.04.74    (MX) 

MX) 

MX) 

MX) 

MX) 

MX) 

MX) 

MX) 

MX) 

MX) 

MX) 

MX) 

MX) 

MX) 

MX) 

MX) 

MX) 

MX) 

MX) 

MX) 

MX) 

MX) 

MX) 

MX) 

MX) 

MX) 

MX) 

MX) 

MX) 

MX) 

MX) 

MX) 

MX) 

MX) 

MX) 

MX) 

MX) 

MX) 

MX) 

MX) 

MX) 

MX) 

MX) 
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0709. 
0709. 
0710. 
0711. 
0804. 
0805. 
0805. 
0807. 
0807. 
0807. 
1202. 
1202. 
1517. 
1701. 
1701. 
1701. 
1701. 
1701. 
1702. 
1702. 
1702. 
1702. 
1702. 
1702. 
1704. 
1704. 
1806. 
1806 
1806 
1806 
1806 
1806 
1806 
1806 
1806 
2005 
2009 
'2009 
2101 
2101 
2103 
2105 
2106 
2106 
2106 
2202 
2202 


90.20 
90.40 
80.97 
20.25 
50.60 
10.00 
20.00 
10.20 
.10.40 
.10.70 
.10.00 
.20.00 
.90.40 
.11.03 
.12.02 
.91.22 
.91.40 
.99.02 
.20.20 
.30.20 
.40.00 
.60.00 
.90.32 
.90.50 
.90.40 
.90.60 
.10.20 
.10.30 
.10.42 
.20.40 
.20.70 
.20.80 
.32.20 
.32.40 
.90.00 
.70.15 
.11.00 
.19.25 
.10.40 
.20.40 
.90.60 
. 00 . 00 
.90.05 
.90.12 
.90.16 
.90.20 
.90.30 


See 

See 

See 

See 

See 

See 

See 

See 

See 

See 

See 

See 

See 

See 

See 

See 

See 

See 

See 

See 

See 

See 

See 

See 

See 

See 

See 

See 

See 

Se^ 

See 

See 

See 

See 

See 

See 

See 

See 

See 

See 

See 

See 

See 

See 

See 

See 

See 


9906 

9906 

9906 

9906 

9906 

9906 

9906 

9906 

9906 

9906 

9906 

9906 

9906 

9906 

9906 

9906 

9906 

9906 

9906- 

9906 

9906 

9906 

9906 

9906 

9906 

9906 

9906 

9906 

9906 

9906 

9906 

9906 

9906 

9906 

9906 

9906 

9906 

9906 

9906 

9906 

9906 

9906 

9906 

9906 

9906 

9906 

9906 


,07.46- 

.07.49- 

.07.54- 

.07.56- 

.08.01- 

.08.03- 

.08.05- 

.08.07- 

.08.09- 

.08.12- 

.12.01- 

.12.04- 

.15.01- 

.17.01- 

.17.01- 

.17.01- 

.17.03- 

.17.01- 

.17.07- 

.17.07- 

.17.11- 

.17.11- 

.17.16- 

.17.18- 

.17.25- 

.17.29- 

.18.01- 

.18.04- 

.18.11- 

.18. 13. 

.18. 17. 

.18.24. 

.18.34. 

.18.34. 

.18.38 

.20.01 

.20.06 

.20.08 

.21.01 

.21.01 

.21.11 

.21.19 

.21.26 

.21.29 

.21.35 

.22.01 

.22.04 


9906. 

9906. 

9906. 

9906. 

9906. 

9906. 

9906. 

9906. 

9906. 

9906. 

9906. 

9906. 

9906. 

9906. 

9906. 

9906. 

9906. 

9906. 

9906. 

9906. 

9906. 

9906. 

9906. 

9906 

9906 

9906 

9906 

9906 

9906 

9906 

9906 

9906 

9906 

9906 

9906 

9906 

9906 

9906 

9906 

9906 

9906 

9906 

9906 

9906 

9906 

9906 

9906 


07,48 
07.53 
07.55 
07.57 
.08.02 
.08.04 
.08.06 
.08.08 
.08.11 
.08.13 
.12.03 
.12.06 
.15.04 
.17.02 
.17.02 
.17.02 
.17.06 
.17.02 
.17.10 
.17.10 
.17.15 
.17.15 
.17.17 
.17.24 
.17.28 
.17.38 
.18.03 
.18.10 
.18.12 
.18.16 
.18.23 
.18.33 
.18.37 
.18.37 
.18.50 
.20.02 
.20.07 
.20.09 
.21.10 
.21.10 
.21.18 
.21.25 
.21.28 
.21.30 
.21.36 
.22.03 
.22.05 


(MX) 
(MX) 
(MX) 
(MX) 
(MX) 
(MX) 
(MX) 
(MX) 
(MX) 
(MX) 
(MX) 
(MX) 
(MX) 
(MX) 
(MX) 
(MX) 
(MX) 
(MX) 
(MX) 
(MX) 
(MX) 
(MX) 
(MX) 
(MX) 
(MX) 
(MX) 
(MX) 
(MX) 
(MX) 
(MX) 
(MX) 
(MX) 
(MX) 
(MX) 
(MX) 
(MX) 
(MX) 
(MX) 
(MX) 
(MX) 
(MX) 
(MX) 
(MX) 
(MX) 
(MX) 
(MX) 
(MX) 
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3823 
5201 
5201 
5201 
5202 
5203 
6110 
6110 
6110 
6114 
6114 
6208 
6211 
6402 
8704 
8704 
8704 
8704 
8704 
8704 
8704 
9603 


90.45 

00.10 

00.20 

00.50 

99.00 

00.00 

20.10 

20.20 

90.00 

,20.00 

.30.30 

,92.00 

,42.00 

.19.10 

.10.50 

.21.00 

.22.50 

.23.00 

.H.OO 

.32.00 

. 90 . 00 

.10.60 


See  9906. 
See  9906. 
See  9906. 
See  9906. 
See  9906. 
See  9906. 
See  9906. 
See  9906. 
See  9906. 
See  9906. 
See  9906. 
See  9906. 
See  9906. 
See  9906. 
See  9906. 
See  9906. 
See  9906. 
See  9906. 
See  9906. 
See  9906. 
See  9906. 
See   9906. 


38.03- 
52.01. 
52.01, 
52.05- 
52.01- 
52.01, 
61.11- 
61.13- 
61.15- 
61.22- 
61.24- 
62.07- 
62.12- 
64.01- 
87.01- 
87.03- 
87.01- 
87.01- 
87.03- 
87.01- 
87.01- 
96.01- 


9906.38.04 
9906.52.05 
9906.52.05 
9906.52.07 
9906.52.04 

9906.52.05 
9906.61.12 
9906.61.14 
9906.61.18 
9906.61.23 
9906.61.25 
9906.62.08 
9906.62.17 
9906.64.03 
9906.87.02 
9906.87.04 
9906.87.02 
9906.87.02 
9906.87.04 
9906.87.02 
9906.87.02 
9906.96.02 


(MX) 

-9906.52.07  (MX) 

-9906.52.07  (MX) 

(MX) 

(MX) 

-9906.52.07  (MX) 

(MX) 

(MX) 

(MX) 

(MX) 

(MX) 

(MX) 

(MX) 

(MX) 

(MX) 

(MX) 

(MX) 

(MX) 

(MX) 

(MX) 

(MX) 

(MX) 


(d).   Additional  U.S.  note  4  to  chapter  9  is  modified  by  inserting  "or 
Mexico"  after  "of  Canada". 

(e).  For  subheadings  5810.91.00  and  5810.99.00,  in  the  Rates  of  Duty  1 
Special  subcolunn,  insert  in  the  parentheses  following  "See  additional  U.S. 
note  1"  the  symbol  "MX"  in  alphabetical  order. 

(f).  For  subheading  5810.92.00,  in  the  Rates  of  Duty  1  Special  subcolumn, 
delete  "See  additional  U.S.  note  1  (CA)"  arid  insert  "See  additional  U.S.  note 
2  (CA,MX)"  in  lieu  thereof. 

(g).   For  the  following  subheadings,  in  the  Rates  of  Duty  1  Special 
subcolumn,  insert  in  the  parentheses  following  the  rate  of  duty  in  such 
subcolumn  the  symbol  "MX"  iij  alphabetical  order: 


6103.21.00 
6103.22.00 
6103.23.00 
6103.29.10 


6104.21.00 
6104.22.00 
6104.23.00 
6104.29.10 


6203.21.00 
6203.22.30 
6203.29.20 
6204.21.00 


6204.22.30 
6204.23.00 
6204.29.20 
9802.00.60 


9802.00.80 
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(h) .   For  the  following  subheadings,  in  the  Rates  of  Duty  1  Special 
subcolumn,  insert  in  the  parentheses  following  "The  rate  applicable  to  each 
garment  in  the  ensemble  if  separately  entered"  the  symbol  "MX"  in  alphabetical 
order: 


6103.29.20 
6104.29.20 
6203.23.00 


6203.29.30 
6204.29.40 


(i).   For  the  following  provisions,  in  the  Rates  of  Duty  1  Special 
subcolumn,  insert  in  the  parentheses  following  "The  rate  of  duty  applicable  to 
that  article  in  the  set  subject  to  the  highest  rate  of  duty"  the  symbol  "MX" 
in  alphabetical  order: 


8206.00.00 
8211.10.00 


8215.10.00 
8215.20.00 


(j).   For  subheading  9110.11.00,  in  the  Rates  of  Duty  1  Special  subcolumn. 
insert  in  the  parentheses  following  "The  rate  applicable  to  the  complete, 
assembled  movement"  the  symbol  "MX"  in  alphabetical  order. 

(k) .   For  subheading  9408.50.00,  in  the  Rates  of  Duty  1  Special  subcolumn, 
insert  in  the  parentheses  following  "The  rate  applicable  to  each  article  in 
the  absence  of  this  subheading"  the  symbol  "MX"  in  alphabetical  order. 

(2).   Effective  with  respect  to  articles  both:  (i)  imported  on  or  after 
January  1,  1976,  and  (ii).  entered,  or  withdrawn  from  warehouse  for 
consumption,  on  or  after  January  1,  1994,  or  if  the  NAFTA  does  not  enter  into 
force  on  January  1,  1994,  on  or  after  such  later  date  as  the  NAFTA  enters  into 
force,  the  Rates  of  Duty  1  Special  subcolumn  for  the  following  provisions  is 
modified  by  (i)  deleting  the  symbol  "A*"  in  parentheses,  and  inserting  the 
symbol  "A"  in  lieu  thereof. 


0702 
0703 
0704 
0704 
0704 
0705 
0705 
0707 
0707 
0708 
0709 
0709 
0709 


,00.60 
,20.00 
.10.40 
.10.60 
.20.00 
,11.40 
,19.40 
,00.20 
,00.40 
,10.40 
,30.20 
,30.40 
,60.00 


0709. 
0709, 
0804. 
0807. 
0807. 
0807. 
0810. 
0810. 
0811. 
1901. 
1905. 
2001. 
2005. 


90.05 
90.20 
50.60 
10.20 
10.70 
20.00 
10.40 
90.40 
10.00 
90.90 
90.90 
90.39 
90.55 


2202 
2203 
3902 
3917 
3920 
3926 
4804 
4818 
4820 
6210 
6307 
6810 
6905 


10.00 
00.00 
10.00 
33.00 
71.00 
90.87 
31.60 
50.00 
90.00 
10.20 
90.60 
11.00 
10.00 


7008, 

7202, 

7202 

7314 

7320 

7321, 

7322 

7323. 

7401. 

8415 

8424. 

8428. 

8431, 


00.00 
11.10 
19.50 
19.00 
10.30 
11.30 
90.00 
94.00 
10.00 
82.00 
20.10 
90.00 
42.00 


8471 
8481 
8501 
8501 
8512 
8512 
8516 
8516 
8522 
8523 
8535 
8536 
8539 


.99.34 
.80.90 
.40.40 
.40.60 
.40.40 
.90.20 
.10.00 
.80.80 
.10.00 
.11.00 
.40.00 
.61.00 
.90.00 


8544. 
8548. 
8708. 
8713. 
8716. 
9006. 
9022, 
9026. 
9032. 
9401. 
9403. 
9405. 
9613. 


51.80 
00.00 
21.00 
10.00 
39.00 
99.00 
29.40 
80.60 
89.60 
20.00 
90.60 
91.30 
80.20 
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(tttt   ttctc   t<$^<   $^!^$   ¥^^$^   ^li^i   ^^^^^   ?H^^   ^^^ 


saijc     gattstj  ees  s  kcs^k  ses^a  acjigK  gsg««  gggss  ssk 

-■^■^'dS      <i^_"^"^"      ^Vn!!'^      .-"-irJi:-'      ^^'(viS-      ^Vl^;-:.-■      ^.-.-.--       ..^_^^      ^.-.- 


55S852    S;K5S8    SSR^K    J!S«2K    J^SSSK    J^S«g8    88888    88888    888 

f>jfNi«i»-*fO       •-'ry<NJKir*i       poKt^VrOrij       fOKt^iNiry       KiKi^jryrj       »aki-*»ok*       popOMKIKI       rorOKtKtKi       iok»ki 


gg'^jis  s  8Ka  atta«     «i.rr^.^  i^.««««  *^.««'^.'^.  ^'^.'^'^^  '^.'^'^^.'^  '^^.'^. 

rAtA^  ritA       rg5»o>»>»       iniX^tXst       •V(A^K^>f       -J  lA  ^  tn  ^       ^li^-OtAir*       t/M/*iAtr«tr*       ir»uMntn»r»      imnu^ 


«R^8a  s|5|8«e  J^ssas  SJ^sas  RJ^sajJ  s-.^kk  eecKK  «Jc»J«^«^  «^.«!>^ 

tri  tA  »- •>*  >#       Ki  »/>  *»  ^  tr»       h^  h>^  «  >»  t/>       -o  r*- «  •.»  ^/^       «o  ^- «  *#  tn       lO  N- «o  ^- ^*•       h.»  n.  f-^  r«..  p>^       k  h- f^  ^*  n-       h.  f^  h- 


aa-a5  ge  82  gg^^se  8g^se  8g^5e  8g2S8  88888 

■o  •^i  t\t  t<Mr>      ■>.*'0^^-^«.   aDcO«~t/^^   f^flo*-*/^-©   N-ai^-trt-o   n-ao^-o-o   o^&>^> 


o.o.o^o>   O^^' 


SggSS  2828?  S2S88  88888  88888  88888  88888 

8SS=:''  si^sri  SicssRi  Rsassi  Rsi«:;3  53;s::2i  s^.sp^R! 

~~~ss  sssss  ssssss  sssss  sssss  sssss  Igsgs 

^^.-T^rg  Krgr^^r^  pi  ri  ry  ry  ry  pj  ro  py  py  py  ry  py  ry  py  Py  py  py  Py  Py  Py  Sj  ^  fNj  ^  (>j 

i/M/M/M/MA  in  iTi  ir«  t/>  IP*  iA  tn  m  »rt  in  m  mi/MP*  in  mmininin  mimninm  minininm 


88888    SSS 


SSSSS    SSS 
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*t***  *****  ttttc  ctttt  ttttt  ttttt  ttttt  ttttt  ttt 

l.(-l-l.l.  (.UUfc.^  t-l,.l_t.U  l.l.l.(_t.  (-l-Ut-i.  I.I.I-I-I.  I_l-(.<.li.  Ckki.1.  I.(.k. 

ttttt  ttttt  ^tttt  *****  **l^^  H^$?  $??H  $H^$  iH 

*****  *****  **^^^  l^^^^  ?$?!$  $?$?!  $?$??  $?$$?  ?!! 

tttcc  ttstt  l^t^tt  ttttt  t^^'l  ^^l^tl  a^^t  l^a^  !!! 

tttst  Stttt  ttttt  tstsi;  ttttt;  ttttt  ttttt  ttttt;  ««« 

L..k.L.L.L.  k.L.k.L.1.  k.L.U^U  ^L.l_L.(-  Ut-i-t-L.  L-L-b-Ub.  k-k-L-k-b.  kL.CkU  U^k 

ttttt  ccttt  j^^^^  ^^^^^  ^^^^^  ^^^^^  ^^^^^  $^$H  m 

*****  *****  tSISSS  £££>:£  ££{££  1 1 1  2  t  1 1 1 1 1  1 1 1 1 1  il  1 1 

l-(-<_l_l-  l-L.(-l_l-  L.(-U(.k-  l_(.l.l-t_  t.l-1-l.t.  l,l.(.l-(-  (.I^Uk-l-  UUi.Ct.  1-l.t. 

SOfbbfr  •fOiUUA'  4)0,0,4,01  o^OiOftiOt  0,4,0,4,4,  bt»fl'ft>9  ubbtib  t'S'f'tiV  94'4' 

vvoiai  4,4,£o«o,  OfOfOio^  bOfrOtt  0,4,4,4,4,  t»a>wii6  4,i,i,^^  t>  v  v  it  ti  w&v 

C.L.Uk.b.  t-L.l.L.1.  ^UL.I_U  ^     i-    i.     i.     L.  L.l-t.L.k.  L.^^^k.  L.L.UL.b.  L.UL.L.b.  ^^k 

ilSSiSt:  £££££  £££££  £  S  £  £  i;  £  £  il  £  £  £££££  £££££  £££££  £££ 

C.(_t_t_<„  l_l-i_I.W  UI-L-UU  (-l-t-k-i-  l_l-l_l_(_  4.t.t.t.k.  l.l_l-(.l-  l.UUkL.  uuc 

84,4,4,4,  uciAiuo*  o,c;wa>v  o>a'A'A'a*  4,0'a>«f4i  bbt;^*'  9'4'9'9'V  cioi&itifi  4i«'V 

wlb&b  t'wvuA'  ft(4i&t4)tt«  4,4,4,4,4,  4,4,4i4>4,  4,4,4,0^4,  tivwww  v  ii  v   i>  v  v   b  v 

l_l_UL.U  fc.(.L.l.i~  t-l.UUk_  1.1.1.1.1.  ^b.b.L.^  Ck.l.t.t-  L.l.l.1.1.  l.i.L.l.L.  L.i.1. 

i<  t<  4<  i<  i*  J*  X  X  ^t  X  *f  i*  X  X  X  XXKXX  XXXXX  XX    XX  XX    X  X    XX  ****** 

tyo-o-tyo-  &->fO'<3Ki  "-K^-O"-*^  •O'-w^eor^  inooK>trioo  K>Kt/>N.  1-*'^^^.''^            >**^»»  m^cooo 

.-.-.-.-.-  00»-»-K>  <%,•-•-(%,•-  r-   r\l  ^-   w~   f\i  r-  r-  r\l  w-   w-  r>4  *—  T^  T\l  r-  tM  t\i  ^-   t\l  f\d  ^-f^^Nj—N  l\l  w-  r- 

XXXXX  XXXXX  XXXXX  Xa-!    XX  XX    X  XX      X  X  X      X  XX 

OtooOoSo  b;C>"OrNj«  »rt^rNj^<)  ryi^^-O-O  ^'*?*^'<>  '*?"*.  XX  "*•  XX^'-XX  ^•XX^'x  X*'^ 

H  H  H  t*  i*  XXXXX  XXXXX  XXXX  XX        Xi-f  X        XX  XX        X  X        XX  XXX 

N.N.S.F-.r«-  tOtOCyo-O-  >J-o-&--sf(>  C>-.*<o>«*  ■O'j       *>r  t\t       i/>iN(  tn  r^       tr*  <nj       tf\  f\t  tr  ij>  tr* 

X  --X..  X-X--  X'-X*  -X-'X  ... 

lomk^tr**/^  t\i  t\4f<y  -^  ^  O'O.^OKi  -j^-jtriN.  Njii^K-^u^  K-i/^^o^-u^  ^o^-iA-on.  m^o^iA-O  r*.iriir> 

ei*  i*  )*  i*  XXXXrJ  XXXXX  XXXXX  XXXXX  XX          .X  .  i*        ^  if        ^1*  ^ilJf 

....f*^          ■•XO*  XO-XO  -XO-X  O-' 

^«.^..K.^..^•.  p^rou^^*-  eotrt'Oeoj-t  ■ooO'C'^^  o^«>"0^«  ^'Ofl0»-'O  bo'-ooo*-  ■o<o>-'<oa  "-n-n. 

XXX                    XX  X  X        XX  XX     .XX  .  *<  X     .  »<  »*     .^ 

XXXXX  xxxxiA  KxxK-x  xKxx-o  xx-oxx  ■oX'-tAX  •- 4n  X -- .A  *£•-*'>»<•-  '^ifi* 

.....  ....^  O'-O-  -o-'«-  ,.^..  ^.o(Nj'  ory-ory  -orw-o  ry.. 

O'O'O'O'O'  '.*^^co»-  •-^BO'-*  ^o•-^-o•■-  r-^»-^-o-  •-eo*-'-»  ^»-«0'-*-  «o»-*-flO»-  ^-^^ 

00000  00000  OOOQO  00000  OOOOQ  QOQOO  OOOQQ  OQQOO  OOO 

00000  OOru-^^  00  'J  <>  00  ^  'OaO'Nj-.i^  -.f^CO^'O  O-^-OOOr^  •^  t/^  -J  <i  v  >t  •<>  to  **^  -^  tAOCM 

N»>».*5..*  •-Ofc--*-*-  ^.-.-^^  ^  ^  f\it\if\i  ry«MfMftj?\*  ?Sj»*^»^KiK>  K^»oM»A*o  ^-sr^<.f%r  sj-^^j 

SS8SS  fe'feSSS  8S88S  §§§§§  S's'SSS  SSSSS  SSSSS  8S8S8  888 

fVjfSjrgrsjfNi  t\i  i\i  t\i  t\t  c\i  r\i  i\i  f\i  t\i  i\t  ry(~jfsjfNjf\j  rgrsi<N,f\,fN(  r>4rgrgf\jrvi  r^  t\i  (\i  r\i  f\i  f\i  f\i  f\i  f\*  r\t  i\t  t\,  <\i 

U^U^^A^l/^  tr>kr>iAt/>tA  u^l/^rf^t/^rf>  ^^u^^^  iAtAtr>*r>kA  ^/^u^^rf^^^>  i^^\^^)A  ^/^^^l/^^/^^/^  lAtAiA 
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ttt£«  «>t$t  ccttt  ccttt  ii^i^    t^^ll  ^^^^^  tini   ^^* 


?««««  m??  ?????  ?????  ?????  5555?  55555  55555  ??? 


ttttt  tcttt  <^$^$  <5555  55555  55555  5  55  55  55555  555 


ttttt  tii^l   ^l^ll   55555  55555  55555  55555  55555  555 


tttti   tt£tt  l^t^t^  ttt|t  ^^^^5  55555  55555  55555  555 


tsittt  ttttt  tiitti;  ttttt  ttttt  ^^^^^  ^$$<$  55555  555 

k.k.^k.L-         ui-fc-k-t.         kk.^u^         w^^^i-         uctwu.  ukik.k,k  bhih.k.k         iTiTiTiTiZ         ..    .,    ,. 


55555  5  5555  55555  55555  55555  555-55  55555  55555  555 


ttnt  ttttt  ^^^^^  ^^^^^  55555  55555  55555  55555  555 


ttttt    tttct  t;];tt«  tctti;  ttttt    ttttt  tctn  ^^^^^  ^^^ 

t.ui-tt     k.k.L.L.k.     i.i.L.uk      ^i.(.uu     1-L.^^k.      kUL-i-k.     ^^^^iT     iTiTiririr     ir>r>r 


ttttt    tiitti:    ttstt    tttts;    ttttt    ttiiiis;    iiists;    s;t£2|    tn 

ClL.UI-  l.L.k.l.h.  l-CUUt-  i.t.L,i.i.  L.     L.L.l-1.  L.Ul-(-b,  I.I.L.L.U.  Ul-L.k.k.  l-t-U 


^rj(\)»-K       fM»-Rr\j»-        Rr\i«-^-^- 


•^  -c  -o  -ii  "C 


rg^  --  pg  • 


rgrg«-*RiNj       w-fNiry^ 


5S2 


rg        rg  ^  M 


5       3         5       S         5Sg    g«K«R    «««^g    8^S«5    ^^S^^    KR«tf«    RCfc 


K    "•  >«  «  "*•        •* 

tf>  K»  >r  u%  w 


-^  m  rNi  C\i  r>4        IM  #0  »0  »0  fO        M  K1  K1  Kl  KI         ^  k>  k>  ■»»  » 


PO-^iftKtNf        ir>Kl>} 


rg       tTiKi 
■  X      •     •  *< 

If*  -o  f**  tr»  'O 


Stt  S«   S3S«  «Sggg  SSSS3  ^S3  «  ^S«^«  «S8S3  e«5 

N.'i/*io'»-\<^        O^'fOM^"        -*^\»>»^        >r>»>*'*in        K>*iXK»n        -ON-'iX-ON-"        lA-ON-i^^'O        N-m-o 


o  to  '   <oflO      r-  ^io  *-  -o 


too       •o-*>»^>J       ■j^-j'-ro       K^«-»o»o&|       i»S.>*S 
to  ^  ^  ^  */y      u^oooo      o<o<o^^>      &<o^^&-o      flo*~'Ob*- 


»*K^H»<       >»XX 


■  o  rg     •  o 
■0  •-  r-  03  •-        •- 


OQQ  OQ 
>f  «  O  >r  « 


S8SS8 

(\i  r\j  (M  fM  IM 

in  lA  in  in  in 


12. 5X 
8.6X 

10. IX 
12. 5X 
8.6X 

10. IX 
12. 5X 
6X 
6X 
7.  IX 

Ht*  t*  »*  H 

K.-  fld  ed  CO  fid 

Hi*  t*  t*  H 

r~   w-   w-   ^t- 

11. 6X 
7.6X 
9. IX 
11. 6X 
8.6X 

10. IX 
12. 5X 
8.6X 
10.  IX 
12. 5X 

9.3X 
10. A 
13X 
9.3X 
10. 7X 

iii 

5208.51.80 
5208.52.30 
5208.52.40 
5208.52.50 
5208.59.40 

5208.59.60 
5208.59.80 
5209.11.00 
5209.19.00 
5209.21.00 

5209.29.00 
5209.51.60 
5209.39.00 
5209.41.60 
5209.43.00 

5209.49.00 
5209.51.60 
5209.59.00 
5210.11.40 
5210.11.60 

5210.11.80 
5210.19.40 
5210.19.60 
5210.19.80 
5210.21.40 

5210.21.60 
5210.21.80 
5210.29.40 
5210.29.60 
5210.29.80 

5210.31.40 
5210.31.60 
5210.31.80 
5210.39.40 
5210.39.60 

O  O  O 

m  mm 
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ttttt  ttttt  tilttt  ttttt  ttttt   ttttt  ttttt  ttttt  ttt 


t.  t.  L.  L. 


^  ^  u  ^  < 


ttttt    ttttt  ttttt  ttttt  ttttt  ttttt:  ttttt  ttttt  ttt 

l.t.t_UI.     <_I.Ut.k.     l.t.4.(.l_     Wb.L. 


^     U  ^  I 


ttttt  ttttt  ttttt  >!«««>  ttttt  ttttt  ttttC  ttttt  tt{ 


^^ULC  UUCUI 


,    U  U     U    I 


ctttt   tttts    cttiit    {Stilt    sittti;    ttttt    tttiiii    ttttt   ttt 


u  k  ^  u  I 


ttttt  tttct  ttttt  ttsti  titilt  ttttt  tttst  ttttt  to 

e^u^k    ^uuuu    ^^kUC    ^^UUk    UUUUU    LU^U^    ^C^k.k    k.Cb.b.e    U^k. 


ttttt  ttttt  ttttt  ttttt  ttttt  ttttt  ttttt  ttttt  ttt 


UU     ^^^^^     ^1 


i.     (.i-l-l-l.     UI.UI 


ttttt  ttttt  ttttt  ttttt  ttttt  ttttt  ttttt  ttttt  ttt 


ttttt  ttttt  ttttt  ttttt  ttttt  ttttt  ttttt  ttttt  ttt 


.e     kL.UUl.     ^U^l 


e  C  k  L.  U     ^  I 


ttttt   ttttt   ttttt   ttttt   ttttt   ttttt   ttttt   ttttt   ttt 


L  U  U  ^  C 


ttttt   ttttt   ttttt   ttttt   ttttt   ttttt   ttttt   ttttt   ttt 


C  ^  k  I.  I 


^     C  k  ^  U  I 


.  k.  ^     U  I 


.  ^     k  ^  U  k  ^ 


**tfi*if*<    X#«>(»«*<    XXKKX    XXXXX    KXKKX    M  X  X  X  K   XXXXX    XXXXX   KXM 


nj  •-•-•- (M   *s*  *- nj  rg  •-   r^  rv  « 


.-•-*- ^  •-   .,«  ^  ^  ^  ^   *.  ^  *.  ,«  ^   -«--<««- ^   ^^ 


ji:s|{;(;jQ  ftifRKc  i^Kseis  ^^^s;^  ^s^^se  essss  ^^^^^  ^<°^^<°  ^^^ 

infOKiKl^f       4nK!->«inro.<.#inrgrOKt       t^iAiAiAtA       r^tAtA  nr^       to  r^tfO  f\im       rggdrggbrg       eorgdrgto       rgaorg 


to  »  »  in  ^r 

1^'  in  in  m  -o 


to  m  >r  to  m       '<#torgrgto 


g^^^^       XXXNX       rgX^X^       xftxKx       KxKxN       xKx 

K*    •       K*    •»*^    -Kl         -fO    -M    •       K>    -t*^    •  K»         ••*»    • 

'•^intnmm      intnin*--*      ^  ^  •- .,#  .-      •«  *- ^  •- >r      *-..#•-■«»•-      -*•-■* 


•  to  to  >t  m 
•-  rJ  K  r^  CO 


-rvto«-f«-      «0«-inin'O 


2  ^if  ^'^*<^*  er^c^*;  ^fi^n^  c^c 


^n^^^rf^        ■— t/^»— tn»-       in»-tf> 


^ges*^. 


_xK      X  K     XXX 

XK>     'X*^  .#«•-•-•- 

K>      -O*^      ■  O  Kl      •      •      • 

-- O  ^  .-  ^  ^  ^  N.  K.  go 


**i<#*?***       ******       *<         -**    -  »*    .       **    .»*    .♦*         .  **       **    .       **^** 

-.S^^^    ^^^g-:    g-.g-.g    -^g-.g-:    g-.g'-.g    -.g-. 

eonaooDto       coeoargr<>       r«h<.rgK.rg       ^.rg^.<^i^•.       ^p<^r>jK.fN4      ^<•r<J^> 


gSSSS  SSS8S  38888  88888  88823  °32S2  32323  23232  323 

•-*  nj  o'  O"  >'  O*  •-•-•-'  O*  O-'  <>  •-'  o'  •-^ 

•*^s»>»-,»  -i^mmmm  mm^-^-nj 

ooooo  ooooo  oo^^-<-       •-«-»-•-•-       «-«-«-fMN       mrsjf^njf^       nitMOjrgnj       rgrvjnjNiv      njfsir^ 
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\\\\\  \\\\\  inn  n\n  m\\  \\\\\  \\\\\  \\\\\  \\\ 


11?!!   !!!!!   !!!!!   !!!!!   !!?!?  WWl  \\\\\  \\\\\  \\\ 


!!!!!   !!!!!   !!!!!   !!!!!  ?!???  \\\\\  \\\\\  \\\\\  \\\ 


!!!!!   !!!!!   !!!!!   !!!!!  \n\\   !!!!!   !!|!!  WIW  IW 


!!!!!   !!!!!   ?!!!!   !?!!!   !!??!   ??!!!   !!!!!   !!!!!  \\\ 


!!!!!   !!!!!   !!!!!   !!!!!  !!!!!  Will  \\\\\  \\\\\  \\\ 


^  mw  \m\  mw  mw  ^m^  ^m\  \\m  mn  m 


!!!!!   !!!!!  !!!!!  mil  «?!?«  dUl  imi  llUl  III 


!!!!!  !!!!!  !!!!|  Hill  rSISs  p^mi  imi  Hill  III 

^^^»tk  ».^.ifclh.»fc  I^Hktfclklft.  Ifclfelfclklft.  miMlfef^^l  ^»ifcfHlfc.lfc  ^^^^'^  —  —  —  — 


!!!!!   !!!!!  !!!!!   ?!!!!  -'??'?-  h?'^??   ??f*^?   ?????  ^^? 

t^ttt       Cbt-i-k       ukkkk      .r^"*^      flMk^^kS      S^^tXtb      ^^^^M.      tkw.^ikw      ikifc.M. 


aataa   sssea  esfisa  essaa  ^s^bk^  »»m  ^K»9.^   s^ess  sks 

^^^^^        ^^^^^        ^^^^^        ^'^^'^^'   S«>-'^S   5?«-'.»»-^    ^(MIM«(M   OIMIM«<M   «M«<M 


9«9«S  R388«  SttSaS  88RSR  ^5555^  ^95R8  SSa^a  ««aJ^8  S^.S 

mnnmm     mmminM     tinxi^fi     mximxiin     3i/>v<i/<3      3i»»irKir<     im.».»^i»      ^,r^^h~ir     iffiviff 


5SJJ83  SS85S  58555  55888  ^R5«^  ^5«8tt  «Ke?5  8  5^5  5^5 

Ji-ini-iiA      >it/s^>A-i      !«<■<«<««<      ^>^.»-i-*      C«i«>oC      Ci««<.»      ■»<■<»-«      »-B«B  — «     «.-■ 


jQ9fi5n  aBStta  bsmbk  BRsaa  ^«««^  ^««a»:  c^^2"  «"5?  "55 

■Nj«K«r.!     «K«K.'«     K«K»^i>.'     •.^K«««     8m>-k8     •»■»■«•«     «»»•-•-     «!•-•-•-.-     •-.-•- 


.«^«H  '?..'?..'?  ^'^.j.,.,  ^^'^■^■^-  «"»"«  Ku"'?"  "55S5  «:wl?5  "5 

8«8a8    •8«iS«i    8a>888    88«««    8b8«>S    SS»a^    k^.-.-^    „^^^^    ^^.- 


S3S3S    SS3S3    »388?    S8888    S39I38    88888    S8888    ^88?8    8SS 

S2RRK  Ksiaaa  Rsissis  ssssii  ?s8rk  «ft555  8?ssr  »a3!55  :iR5 

isiiii  im  iim  mii  mm  mn  mn  mn  m 
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!!|!|  !?!!!  !!?!!  I??!?  !?!!!  !!!!!  «!!!!  !!?!«  tii 


mil  IIU*   *?*?^  ?5???  ?????  55S55  ?5!!!  !?!!?  ??! 
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ttttt  ttttt  ttttt  ttttt  ttttt  ttttt  ttttt  ttttt  ttt 

kl.b.L.U  k.b.fc.L.L.  b-Ct-Ub  l.(-4.t.fc.  i.l.t.CI.  l.4.l.(.L.  4.t.t.Ub.  b.Ub.L.C  1.1.1. 

ttttt  ttttt  ttttt  ttttt  ttttt  ttttt  ttttt  ttttt  ttt 

l-l.l.(-l.  1-L.l.l.L.  k.b.l.Ut  I.I-I-L.I.  I.l.l_l.l.  t.l.l.b.h.  b.k.b,b.(.  Ub.L.k.b.  1.1.1. 

ttttt  ttttt  ttttt  ttttt  ttttt  ttttt  ttttt  ttttt  ttt 

Ul.l_l.l-  l.l.i.i.1.  i.h.t,.t,.b.  l.(-<-U4_  UUI-I-I.  I.UUU1.  l.l.l.t.U  UL.  4.1.1.  I.1.U 

ttttt  ttttt  ttttt  ttttt  ttttt  ttttt  ttttt  ttttt  ttt 

1_1.I.I,.I-  l.l-l-l_l.  l.(-Ut.l.  (-Ui-Uk.  kUkl-l-  ■_h.t-l_i_  1.1.1.1.1.  (.kUCL.  l.b.1. 

ttttt  ttttt  ttttt  ttttt  ttttt  ttttt  ttttt  ttttt  ttt 

(.l.l_UI-  1.1.(.(-U  (.i-l-UI-  l.l-*.l_l.  1.1.1.1.1.  1.1.1.1.1.  <.1.1.1.(.  t.l.l.(.l.  LkL. 

ttttt  ttttt  ttttt  ttttt  ttttt  ttttt  ttttt  ttttt  ttt 

UUUUU  Uk.l-1-l-  k.UL.UU  UUkUk.  Ub.UUU  UUbUU  kb.UUU  UkUUk  uuu 

tn^Rtt  tRtRt  tjfjftt  t<::tf!t  tit^tRt  ettet  enttt  ttteiE!  sm 

U--t-L-  l.*l.-U  L.--UU  L.-U-L.  k.*L->k.  •b.U'U  ••L.k.U  b.UU>*  •b.< 

u.of>4u-u.  u.fNiu.r\j**.  u.o<-u.M.  M.V-U.V-U.  U.V-M.V-U.  V-U.WV-U.  •-•-*».»*.ik  U.M.U.OO  r>tu.r^ 


tKKtt   tstst   ti^stt   tstst   tstst  ;;ttst  ssttt   tttas  ntn 


.  nt  u.  >r  u. 


t«Ctt     tStet     tSJ^tt     t^tJ^t     tStSt    SttSt    52ttt     tttss    «te 


t     tt   tetgt   t  8tt   tetet   tetet  ettet  eettt   ttt       at 

i.XXi-1.   i_-i.-«-   uX-ui- "  ^  ■" 

U.KIO-U.U.    u.(Otb«)u>    u.ro<Ou.u. 


XK^XX   »<  •- M  ^  K   XHKXX   HXXXX   K  X  X  H  X   XXXXX   XXXXX   X  X  X  X  X   6  X  *^ 

<.«  ^o     •  tn  to      K»    •  •-     •  «-       Nj  to  in  «- Ki       r^  m  to  m  to      lo  m  tn  tn  to       m  to  Kt  ^n  >       m  in  po  <o  ^'^       ^o  •- ^^  ^  to         *  ■^    • 

•-'Ki^o*-'       ^^  ~i^  ^       •-'po«)<-*rJ       *-'«}rOodfM      •-«»-<bA*       «>r\j*-«}(M       tttt«-m*n       »n-#»-POtn      •-.-•- 


g«^2S    C*^«^.S    SS'^RS    e'^s'^S    itf'^Jj'^g    R»5»«»?g    '^^ifRg    RRiCSS    «g" 


rsj  >»  ^  .-  K>       ry  - 


fNjNi^-nj-^f       f\j^m^-m       fv^-po^-iA       ^-mfN^^m       ^-^(m^o       N-WfNj»#>»       ^-c^* 


({►xSkx     xl^xif^x     i^x     l^x     lf»xtox     to 


•  •«»        ■  •*  . 


'C 


?g    *!'-'.SRS    ''^B 


gXXXX  X  XXXX  X       XX  XX       XX  XX    .XX  XX    .  x_ 

XX     xC55>»  xSxx  X'O^y-oR  x-ox-ofi  oKx-O'O  -o^ox-^K  -^mx  "^l*^ 

•  Xto      •      •            •  f^  ■«  ^^  ■«  X      -m      •      •  .  Kl  —  Kl  —  ■  K»      •  K»  »-  P^  •-      ■  »*^  —  Kl  K»      --^m  ^  -O      -XX  N-      -to 

i/>^p-i\jN-       tA»-"-»-«—  lA^^-^co  »/%^-*-»-»-  in^'O'-^'  ^-^-iri^---  w-^-m^^-  ^-^-m-c*  ^-t/x^- 


gX  XXXX  .X    .XX  XX    .XX  XX^       X  ^  ^  _.  **^ 

-,,>.g^      o-  -aaa    Rg-;S«  g-r-.-n-.  grg-?-.  rrg-;-  ""—^e.'ji  «««^'^*5  ^«g 

■     •O'X         -o-ooo         ••m-"-  •iAN»m^  -in-tn-*  m^-m-*  miA-loo  •oo-j-  (►^•o 

K.'Oryrgc^       ■o^rgpgiN*       iO'«"-tn«-  ^^^^^  ^^^.^^  ^^^^^  ^^^^—  _*.  j»jij.  _>.«.. 


-rs««'«^        a-^t-fM 


OOOOO  OOOOP  QOOOO  OOOOO  OOOOO  OOOOO  M^  O  Q  o  o  t'^opop  S  P  iT 

^«-iN«-rw  •->»mf\jR  8S"-<NirgKt  r.*po>#Ki^  »nOiMfMK>  rg>n>fP^  ^jnj^rwry  —rg^©^  '?.'^ 

rNj>-*-fNj(M  fOfOKlOO"  0*-»-r\jfM  tiOpniO>ls*  0«-r\tMKl  O^O^-fV  K>^<>PP  POPOO  OOP 

^popopnro  roK>K»K>K>  K>>»-sf>»^  <.«Nf>.t>f-f  >»in*ntntn  mmm'OO  ■o*0'0»-(>j  Kipoo^-ru  rg-«-« 

iiiii  i.iiii  iiiii  iiiii  iiiii  iiiii  iiiii  ssss'ss  888 

'O^-O'O'O  <0-0'<0<0-0  ^•O'O^'O  'O'O'O'O'O  <£<0<0-0'<0  •O'O-O-C'O  '4}'<0«-0-0  'C'C'O'C'O  <o<c« 
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L.b.UU.b.  i.t.i.L.L.  kkUi-i.  b.l.b.UI-  L.b.CUU  t.L.L.b.b.  b.kb.b.b.  k.l.L.UU  CCb 


tttct;  tt««s  ttttt  tciita!  tttiit  ctttt  ttttc  ctttt  ttt 

uui-i-i.        k,k.ut.i.        t_i.k.kh.        i-1-c.i.fc.        k.ut.t.u        &.i-t.i.t.        b.kc^u        b.t-b.1.1.        i-Ck 


ttttt   {{«««   ttttt   tcctt   tcttt   tttiit   cttitt   iittiit   ttt 


1.1-1-  1-l-l.l.U  Ukl 


timet  ttttt  tttct  ttttt  tttct  tttiit  tttcc  ctctc  ttt 

Ukkkk     UUU^^     kkUkU     ^UU^k.     CUUbU     kkU^U     k^^^C     ^^UCU     l-Ck 


ttiitt    ttttt    ttittt    ttctt    ttttt    ttttt    ttttt    ttttt    ttt 


ttttt    ttcti;   iitttt   ttmtii   tiiiitc    ttttt   ttttt   ttccc   ttt 

Ut-l_l-l.  l.l.Ut.1-  l.t-Ui.1.  kkUUI-  l-l_l-(.l.  l.Ub.(-l-  l-l-Ct-l.  t.L.i.l.l_  (.t-b. 


ttttt    ttttt    tCttC    tttet    tiiiitt    tctiit    ttttt    tcttc    ttt 


.    U    U  I.    I.    I 


ttttc    tttct    ttttt    tttift    tttilt    tttct    ttttt    ttctt    ttt 


^    U    ^    L.     I 


ttttt    ttttt    ttttt    tut!:];    ttttt    tttiit    siiiiiii;    ttttt    tit 


.    U    U    ^  U    I 


U  l_l.(.(-(.  i.1.1 


,   I-         k-   i-   u 


ttttt   ttttt   ttttt   tttst   ctttt   tttmt  ttttt   ttttt  ttt 


u  I-      I-  u  I 


,«ft!e«    eR8S8    ««8'^8    SS^S«    ««^8»n    «'^^^tt    *»i!««»5    KSRSR    2SS 

•-^•-^rO«-^rO      «-*.-^fNl«-**Ni       •-'•-'rycd'-       KirgrNlnj*-*       ■<«Nvr\i>f-.«       rsjo^-pg*-       ^^^^w-       •-•-•- 


<«•-•-  f>j* 


•-4)>f^r^      '«#  <« 'O  o- «     >r  ^^  •c  <« 'O     K.  ^  »-    •  F-     N- ««  t/\  k)  id      •- <<«  ^  •- •«      <o «- •- '<o  to     >«  to  >f  to  >f     to  >r  to 


'?g55*5    SSSKS    Sii5S5    2Si5*^S    rgRjt!«    ^^5^^    5KS5R    g«S«S    «2« 


*^K8'?«  eg'^jf'?  ej;'?g'^  kr^Sj.  «g««s  «««««.  '^sk^s  ssksk  3SS 


-iA^^t/%      'Oi*^''^'-      '*rf»'-'0^      t/t-oco^t/^      ^■cO'-^■^» 


^  ^•-  o  *      •-    •    •  •-    • 


^l^l'>fr-t/^      ^#tn-4<D^      tA^iri 


'^^•-.g    K    -Sr       g-.Kr    KKSSg    g^eSg    ^^S^^    JJjjj^ff  _    K__jj  _j5 


4  «  a  «-  <o 


■pr«-»i-  sg^gg  ^r-i^se  "^e;ijt;;i  e^ne 


OOOOO  OOOOO  OOOOO  OOOOO  OOOOO  OOOOO  OOOOO  OOOOO  O  O  i/^ 

KtSooS  •-f^ry^pg  >«9ooo  S«-Kirg5S  O«-rg»0*r*  •-pgK4«-fNi  MN»rgs»«-  fy.-f\*«-r«i  ■".  '^'^ 

C>C>--''>jc>  .-'^rNirgO^  0.'»  •-*«-'(%)  »^^*(>(>  OOOOO  QOOpO  OOOOO  OOOOO  ooo 

sfO'rMfMnj  oooo.^  &'Q>«-iMrg  njo>0'9'0>  •-rg(^i<^*(^^  WKtMfr^  <>^»-»-f\i  t\tf^f^-t-t  i/m/»*m 


ss 


h^  f- rw         fs.  N.  h*  fs.  N.         I*-  K. 
ooo       OOOOO       oo 


S8S  SSSSS  ggggg  ggggg  SS222  52222  22^ 
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ttttt  ttttt  ttttt  ttttt  ttttt  ttttt  ttttt  ttttt  ttt 

CCCuC     b.b.kkU     b.i-t.t.1-     4.b.<.h.b     UUI-l-L.     i.k.4.L.fc.     b.b.C.CU     UbkCU     kkt. 


ttttt  ttttt  ttttt  ttttt  ttttt  ttttt  ttttt  ttttt  ttt 


,  ^     i.  L.  I 


ttttt  ttttt  ttttt  ttttt  ttttt  ttttt  ttttt  ttttt  ttt 

UUI-t-i.     b.h.t_l-l.     i.UL.UK     ^.(.1.4.4.     kCCl-t-     1.1.4.1.1.     4.4.4.1.k.     bCL.b.4.     4.U( 


ttttt   ttttt   ttttt   ttttt   ttttt   ttttt   ttttt   ttttt  ttt 


ttttt   ttttt   ttttt   ttttt   ttttt   ttttt   ttttt   ttttt   ttt 


,  ^     L.  b.  I 


ttttt  tfifttt  ttttji:;  ttttt  ttttt  ttttt  ttttt  ttttt  ttt 

b.4.4.4.1.     t't-Ut.     <.l.l-b.*     t.l.l.l-1-     l.4.4.Ub.     ^.4.4.1.4.     4.L.l.k.l.     h.b.k.(..fc-     k.fc.k. 


ttttt  tsttt  tttts  ttttt  ttttt  ttttt  ttttt  ttttt  ttt 


4.  I-  I-  t-     I. 


L.4-4-     k.i.4.L.k.     L.^L.< 


ttttt   ti^ttt   ttttg   ttttt   ttttt   ttttt   ttttt   ttttt   ttt 


(-  4.    U    I.     I- 


ttttt   tsttt   tttti^   ^^^^^   ^^^^^   ^^^^   £l¥^^   ^HH  Hi 


rg  rg  M  ^  *Ni   o  a  tM 


^*  •-'   .-^  K  •-*  •-'  -c 


-fNj«-(M   »-MK»rgrg   rsj  ki  Kt  rg  rg   pg  rg  •- im  r\j   ^  »*»  —  rg  r« 


58528    J^^ggS    i'^^ggg    KiCRgg    gSK«g    gSS«fi    SRSJ^«    ^S'JggS    R«g 

4n»n4nKi4n       r-  r~  tf\  tMFM      fNj'jKirgK.       i^K>Nf<M^       rgK.hi.4r\>f       -^  h^f^  tf\  tn       -^  tfyf^  -^  ^       rstr^  rsn/\  ^      Mf^rw 


ssses  K*?ssg  22es«  22sss  5^^g«  «^*^gg  egses  r^ssk  g^« 


00  CO  CO  ^  CO 


-oo^K^       ■^^iT*'*^       *n*r»'0^f^       >j»-»-f>fc.h.       r«.^-^-hfcK.       ^^ia^o^^       ^^-^co-O       -*^--# 


ttftft*«tt        K^^{<{e        X»«>«xS        KKMHK  i*^^i^«  5E^^^^  ^iX        &  S"^S^  S^S 

.      .      .Kt     •        K>     •     -KK        i^<-  ^  -O     •        rf^4n^to•0  faXK'-O  '0*'**^«  ^^**^"  *."**•—  4D--C 

^^v..-             •m^..             ,      ,      ,      ,  a             •;/%i/%0"  '^^OO  fO'tC_*  •  -t      •  ^^  tf  'i*- 

^^^a0t/^O■  tri*-«-*-0'  o-^^-^*-  {►^-•O^^  40»-*a»-^  -o^-*/^ 


f^^-»-tf^J^        trtflON.*/^' 


2j:jjg«  >j«2««  -2««g  ««j;«2  «eeiJ„  ..''^'^^^^  S^xS"*^  ^   -^  -- 

...g.  E>>..*-t/^  &.-irt--*  ^N»-r^'  K>«--j<  ********  ■**»''*_*  ^-^^  -ij 

^^.^.^  .4/Ns»     -•  -o     •     •—  •     -o     -Pg  .ojoor^rg  rNjiOBKitO  ^K^.»-rg  ft  to  ft  't  '-  ■•!♦ 

;;?^f.^;i  rg<-->^(^<0  ^S-ar*^*-  o>  »■  •- f^  •-  r^  ^  1^  ^  ^  ^^^^^  ^  ^  q  ^  ^  F^  ^  F^  ^  ^  «  •- ^. 


36888  SSSgg"  SSSSg  88888  S:^:^2S  KS:;88  88888  8£g2S  8; 


-  fM      fOfOfOs»^      ^  ^  ^  i/s  4A      IT* -o  « -o -o  -o  o -o  f^  ^-  ^r:^:r^  !iiC:iKttS  KK?i 

._      ...-^.^^      i-,-,-^,—      r-,-,-,-^.  V-,-,-,-,—  OOOOO  OOOOO  ooo 

r>j  rg  rg  pg  <Ni  rg  rg  pg  ry  fv  fO  Ki  K»  K*  K^  »0  Kl  »0  K>  f*^  fO  »0  to 

-----  ----3^  'O^^'O'O  'O'O'O'O*  -O-O-O 


ru  ru  fM  rsi  pg       IM  rM  r>j  rsj  pg       f\j  pg  pg  pg  pg        f\j  Pg  r\j  f\j  rg       r>j  pg  pg  pg  <Ni       ftj  r\j  f\j  rv;  c 
^V'O^^        <0^'C^^        ^4^4^        ^^^^<0        lO^^^'O         'O'O'O'Oo 
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>>*«<  **m  am  iHii  <i<H  $¥$i|  ll^U  iuu 'HI 


tttct  ttttt  ttttt  ttttt  «t>>t  £{{««  «««!>  >tttt  ut 

^^^^^       ^^^^^       ^^^^^       ^^^^^       tt^^^       ^WWW^       fc.^^^^       ^«*   fc   ^   ^       ^  ^  k 


ttttt  «>!>;«>;  kttiit  ««££«  tttiit  ttttt  ttttt  ttttt  ttt 

t-ttfc-t-      ucfc-ct      k.kkk^      i-uuct-      uku^t-      t-uuc^     iziiriiZ     ^^^i^iZ        i^ 


ttttt  ttttt;  ttttt  sttti!  ttttt    tttti;  ttttt  ttttt  tn 

L.UUUL.     ^^Ukik.     kUL.k.U     UUIp-^k     Ut-titU     k-C^UU     b.L.UUC        ^^,Z        t-tt. 


ttttt  ttttt  tiittt  ctttt  ttctt  ttttt  tttct  ttttt  tu 

l^tttU     U^k^k.     ^^k-k-L-     b.kCL.1-     C^k.L.L.     UUUl-t-     ^kkb-k.     U^^CU     l.i.L. 


ztttt    ttttt  >;««««  tttiit  ttttt  ttttt  iitttt  iitttii  its 

I^Uttt.  L.L^C^  L.L.Ub.U  t-k^et.  kUkUL.  L.k.U^^  Uk.^^^  Uk.4-k.L.  L.UC 


ttttt  SKSit;s!   ttt   t   ttttt   tttiit   ttiEfti;   ttttt   ttttt   tn 

(„ttt.t  ■•••t  Ch-^M^  Ct-CCit  »_W^UU  l.k.<^U  Uk.b.1-^  k^kkfc.  I.I.C 


ttttt  i;^«s>;   tttm   tttit   ttttt    i;i!t;«t   ttitiii;   ttttt   stt 

Ul_l_l.t_  ....I.  t_(.L.*l-  l.l_l-t_l.  i.t,l-l-l-  l.l_««-<-  b.(-l-l-«-  i.    i.    i.    i.    L.  UUl- 

W.U.U.U.U.  ^^^^u.  M.U.U.r\tU.  U.U.M.-.U.  U.U.U.U.U.  WU.^U.tfc  U.U.U.U.U.  U.U.U.U.U.  M.U.U. 


tttti;     stfi^t    ttt^t    ttcti;    ttttt    tti^tt    tttti;    ttttt   ttt 

ttt.|.t  >e>*>L.  t.e^>k.  I-L..^L.L.  UUUk.U  UW'UU  k.^UU^  Ut-k^^  tL.U 


ttttt    I^.KSgt     tttKt     t^ttt     $$t«t     KK^tt     tCttt     H$$$     ^^^ 


g«j;«S    SCKSS    J5.tt8«5[    «    CS!«    ^iR8.S«    ^^SS«    SJfSCC    Sfi^SS    „S« 

•-^rO»~»nO         •-K*-(M(M         RlMOM'NJ         )>jKk%*-<M         fNJ 


n*  *>i  •- rj  t-       K»iMf 


-  •-       rg  •-  •-  CM  » 


<»e»4K£t    *<»«»(»«««    *«H>cKi<    t*    »«»*t*    ^t'H'^'i    a    iii**t    *tii 

Oi/>»->t€0        r-  t^O-  t*^  -C        fS  -t  Of^f^        •O'Jn-tA        •-S.O.'O*/*        •^j*'^.'*        ^, 
n  >t  rn  ^  r4       -^  r*it*\  ^  t^      i>4  >t  t^-oo       r«<*K»%#^       sf>»--jr»-*       >f>#^K»-*       >»rg 


55.  ...  . 

»/>  •*  K*  >»  'N* 


-•  ■*  4  -^  >f 


fN*  K\  K>         t/^  fO  <M  »r>  Kl         f\J  ■- (M 


SeeSR    fiSS^S    ^SUKS    S|^!^    e    J!    gSK    S2^gg    SSKJJS 

td<0^-0>»        ^^o,»^/^lr»       Ki'Ot/»hJ*-        Kt-OinC-o        'C  r^  r\i  n  'O        •0>04r>*/^'0        ■OK»»Otr>kA 


«  t/^  m  00  iA 


K  -J-  5 


5  R8S  «5«*!a  sffftss;  ft  83^  «5«55     «?rK!;«  Ke«88  ^Ka^«  a«« 

^S««)i/»        t/\*#tAU^N.'        ^*«)N-'«}»-*        tn«0'4><>CK        «{>»0^5        ««)»r«r*-IO        ■JnHA'O'O        *-k.^»-k        ^rojn 


J^StfJ^K     i'ifi<>'x     a-     «»<     k^hCS     J?tf*«J?S     !Kif«<xi^     ^l«^«*5     ^     **^        5     S! 
..fi.^      KKK^^      C>.-.r-^      *(^»«u^••        ••^•-      «^^^'        •>u^u^trt        •^'*'^      "^^"^ 


-p^»-^-       lO-rt/^'OO       »y^ 


^  S  O-rg 


^g*^ 


■O^  «}.-  . 


2S82S  SaSSS  88888  SggSS  gSSSS  S888S  !RS888  88888  888 

pipiftSS  s:^SSSi  KSSi5»  SSS'::'::  ::£2£2  SSSSS  SSSsSi  -^^i^^W  R35 
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Section  (C) .   Effective  with  respect  to  goods  of  Mexico,  under  the  terms  of 
general  note  12  to  the  tariff  schedule,  entered,  or  withdrawn  from  warehouse 
for  consumption,  on  or  after  the  dates  listed  below. 

(1).   On  January  1,  1998,  for  the  following  subheadings,  the  Rates  of  Duty  1 
Special  subcolumn  is  modified  by  deleting  the  "(MX)"  symbol  and  the  rate 
preceding  such  symbol  and  inserting  in  the  parentheses  following  the  "Free" 
rate  in  such  subcolumn  the  symbol  "MX"  in  alphabetical  order. 

0711.20.25 
0805.10.00 
8704.21.00 
8704.31.00 

(2).   On  January  1,  1999,  for  the  following  subheadings,  the  Rates  of  Duty  1 
Special  subcolumn  is  modified  by  deleting  the  "(MX)"  symbol  and  the  rate 
preceding  such  symbol  and  inserting  in  the  parentheses  following  the  "Free" 
rate  in  such  subcolumn  the  symbol  "MX"  in  alphabetical  order. 

6114.20.00 
6114.30.30 
6208.92.00 
6211.42.00 

y ' 

(3).   On  January  1,  2003,  the  Rates  of  Duty  1  Special  subcolumn  is  modified 
by: 

(a).   for  the  following  subheadings,  deleting  the  "(MX)"  symbol  and  the 
rate  preceding  such  symbol  and  inserting  in  the  parentheses  following  the 
"Free"  rate  in  such  subcolumn  the  symbol  "MX"  in  alphabetical  order: 


0401 

30.10 

0403.90.70 

0406.20.60 

0703 

10.40 

1702 

60.00 

0401 

30.30 

0403.90.75 

•  0406.30.10 

0704 

10.40 

1702 

90.50 

0401 

30.40 

0403.90.80 

0406.30.20 

0704 

20.00 

1704 

90.40 

0402 

10.00 

0404.10.07 

0406.30.30 

0705 

11.40 

1704 

90.60 

0402 

21.20 

0404.10.09 

0406.30.40 

0705 

19.40 

1806 

10.20 

0402 

21.40 

0404.10.40 

0406.30.50 

0708 

20.90 

1806 

10.30 

0402 

21.60 

0404.90.20 

0406.30.60 

0709 

30.20 

1806 

20.40 

0402 

29.00 

0404.90.45 

0406.40.60 

0709 

40.60 

1806 

20.70 

0402 

91.20 

0404.90.65 

0406.40.80 

0709 

90.40 

1806 

20.80 

0402 

91.40 

0405.00.70   . 

,   0406.90.10 

0710 

80.97 

1806 

32.20 

0402 

99.20 

0405.00.75 

0406.90.15 

0804 

50.60 

1806 

32.40 

0402 

99.40 

0405.00.80 

0406.90.30 

0805 

20.00 

1806 

90.00 

0402 

99.60 

0406.10.10 

0406.90.35 

0807 

10.40 

1901 

10.10 

0403 

10.00 

0406.10.50 

0406.90.40 

0807 

10.70 

1901 

10.90 

0403 

90.10 

0406.20.20 

0406.90.45 

1517 

90.40 

1901 

20.10 

0403 

90.15 

0406.20.30 

0406.90.65 

1701 

91.40 

1901 

20.90 

0403 

90.40 

0406.20.35 

0406.90.70 

1702 

20.20 

1901 

90.31 

0403 

90.50 

0406.20.40 

0406.90.80 

1702 

30.20 

1901 

90.39 

0403 

90,60 

0406.20.50 

0702.00.20 

1702 

40.00 

1901 

90.41 
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Section  (C)(3)(a).   (con.) 


1901.90.49 
1901.90.81 
1901.90.89 
2005.70.15 
2101.10.40 
2101.20.40 
2103.90.60 


2105.00.00 
2106.90.05 
2106.90.13 
2106.90.14 
2106.90.41 
2106.90.49 
2106.90.51 
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2106.90.59 
2202.90.20 
2309.90.31 
2309.90.39 
3823.90.45 
5201.00.10 
5201.00.20 


5201.00.50 
5202.99.00 
5203.00.00 
6110.20.10 
6110.20.20 
6110.90.00 
6402.19.10 


8704.10.50 
8704.22.50 
8704.23.00 
8704.32.00 
8704.90.00 


(b) .   for  the  following  subheadings,  for  the  rate  in  such  subcolumn 
followed  by  the  symbol  "MX"  in  parentheses,  deleting  the  symbol  "MX"  from  the 
parentheses,  and  inserting  in  the  parentheses  following  the  "Free"  rate  the 
symbol  "MX"  in  alphabetical  order. 

2106.90.17 
2106.90.18 
2202.90.36 
2202.90.37 

(c).   for  the  following  subheadings,  deleting  the  "(MX)"  symbol  and  the 
rate  preceding  such  symbol  and  inserting  a  "Free"  rate  of  duty  followed  by  the 
symbol  "MX"  in  parentheses  in  lieu  thereof: 

9906.07.04 
9906.07.12 
9906.07.36 
9906.08.11 

(4).   On  March  1,  2003,  the  Rates  of  Duty  1  Special  subcolumn  is  modified  by: 
(a).   for  subheading  0702.00.60,  deleting  the  "(MX)"  symbol  and  the  rate 

preceding  such  symbol  and  inserting  in  the  parentheses  following  the  "Free" 

rate  in  such  subcolumn  the  symbol  "MX"  in  alphabetical  order. 

(b).   for  subheading  9906.07.09,  deleting  the  "(MX)"  symbol  and  the  rate 

preceding  such  symbol  and  inserting  a  "Free"  rate  of  duty  followed  by  the 

symbol  "MX"  in  parentheses  in  lieu  thereof. 

(5).   On  July  1,  2003,  the  Rates  of  Duty  1  Special  subcolumn  is  modified  by: 
(a).   for  subheading  0709.90.20,  deleting  the  "(MX)"  symbol  and  the  rate 

preceding  such  symbol  and  inserting  in  the  parentheses  following  the  "Free" 

rate  in  such  subcolumn  the  symbol  "MX"  in  alphabetical  order. 

(b).   for  subheading  9906.07.48,  deleting  the  "(MX)"  symbol  and  the  rate 

preceding  such  symbol  and  inserting  a  "Free"  rate  of  duty  followed  by  the 

symbol  "MX"  in  parentheses  in  lieu  thereof. 
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Sectlon  (C).   (con.) 

(6).   On  August  1,  2003,  the  Rates  of  Duty  1  Special  subcolumn  is  modified  by: 
(a).   for  subheading  0709.60.00,  deleting  the  "(MX)"  symbol  and  the  rate 

preceding  such  symbol  and  inserting  in  the  parentheses  following  the  "Free" 

rate  in  such  subcolumn  the  symbol  "MX"  in  alphabetical  order. 

(b) .   for  subheading  9906.07.43,  deleting  the  "(MX)"  symbol  and  the  rate 

preceding  such  symbol  and  inserting  a  "Free"  rate  of  duty  followed  by  the 

symbol  "MX"  in  parentheses  in  lieu  thereof. 

(7).   On  January  1,  2005,  the  Rates  of  Duty  1  Special  subcolumn,  for 
"subheading  9603.10.60,  is  modified  by  deleting  the  "(MX)"  symbol  and  the  rate 
preceding  such  symbol  and  inserting  in  the  parentheses  following  the  "Free" 
rate  in  such  subcolumn  the  symbol  "MX"  in  alphabetical  order. 

(8).   On  January  1,  2008,  the  Rates  of  Duty  1  Special  subcolumn  is  modified 
by,  for  the  following  subheadings,  deleting  the  "(MX)"  symbol  and  the  rate 
preceding  such  symbol  and  inserting  in  the  parentheses  following  the  "Free" 
rate  in  such  subcolumn  the  symbol  "MX"  in  alphabetical  order: 


0704.90.40 
0707.00.50 
0709.20.90 
0807.10.20 
1202.10.00 
1202.20.00 
1701.11.03 


1701.12.02 
1701.91.22 
1701.99.02 
1702.90.32 
1806.10.42 
2008.11.20 
2008,11.90 


2009.11.00 
2009.19.25 
2106.90.12 
2106.90.16 
2202.90.30 


Section  (D) .   Effective  with  respect  to  goods  of  Canada,  under  the  terms  of 
general  note  12  to  the  tariff  schedule,  entered,  or  withdrawn  from  warehouse 
for  consumption,  on  or  after  January  1  of  each  of  the  years  listed  below. 

(1).   For  each  of  the  following  subheadings,  -the  Rates  of  Duty  1  Special 
subcolumn  is  modified  (i)  by  deleting  the  rate  of  duty  preceding  the  symbol 
"CA"  in  parentheses  and  inserting  the  rate  of  duty  specified  for  such 
subheading  in  the  first  dated  column  in  the  table  below  in  lieu  thereof,  and 
(ii)  for  each  of  the  subsequent  dated  columns  the  rates  of  duty  that  are 
followed  by  the  symbol  "CA"  in  parentheses  are  deleted  and  the  following  rates 
of  duty  are  inserted  in  such  Subheadings  in  lieu  thereof. 


HTS  subheading 

1995 

1996 

1997 

1998 

1702.90.31 

0.438lC/kg 
of  total 
sugars 

0.299lC/kg 
of  total 
sugars 

0.1460C/kg 
of  total 
sugars 

Free 
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HTS  subheading 

1995 

1996 

1997 

1998 

1702.90.32 

0.438lC/kg 

0.299lC/kg 

0.1460C/kg 

Free 

of  total 

of  total 

of  total 

sugars 

sugars 

sugars 

1901.10.10 

5.2% 

3.5% 

1.7% 

Free 

1901.10.90 

5.2% 

3.5% 

1.7% 

Free 

1901.20.10 

3% 

2% 

1% 

Free 

1901.20.90 

3% 

2% 

1% 

Free 

1901.90.31 

5.2% 

3.5% 

1.7% 

Free 

1901.90.39 

5.2% 

3.5% 

1.7% 

Free 

1901.90.41 

4.8% 

3.2% 

1.6% 

Free 

1901.90.49 

4.8% 

3.2% 

1.6% 

Free 

1901.90.81 

3% 

2% 

1% 

Free 

1901.90.89 

3% 

2% 

1% 

Free 

2008.11.10 

1.9C/kg 

1.3C/kg 

0.6C/kg 

Free 

2008.11.20 

1.9C/kg 

1.3C/kg 

0.6C/kg 

Free 

2008.11.90 

1.9C/kg 

1.3C/kg 

0.6C/kg 

Free 

2106.90.11 

0.438lC/kg 

0.299lC/kg 

0.1460C/kg 

Free 

of  total 

of  total 

of  total 

• 

sugars 

sugars 

sugars 

2106.90.12 

0.438lC/kg 

0.299lC/kg 

0.1460C/kg 

Free 

of  total 

of  total 

of  total 

« 

sugars 

sugars 

sugars 

2106.90.13 

A.6(?/kg 

3«?/kg 

1.5C/kg 

Free 

2106.90.14 

4.6C/kg 

3C/kg 

1.50/kg 

Free 

2106.90.41 

4.8% 

3.2% 

1.6% 

Free 

2106.90.49 

4.8% 

3.2% 

1.6% 

Free 

2106.90.51 

3% 

2% 

1% 

Free 

2106.90.59 

3% 

2% 

1% 

Free 

2106.90.61 

3% 

2% 

1% 

Free 

2106.90.69 

3% 

2% 

1% 

Free 

4008.19.20 

1.2% 

0.8% 

0.4% 

Free 

4008.19.40 

1.2% 

0.8% 

0.4% 

Free 

4008.19.60 

1.9% 

1.3% 

0.6% 

Free 

4008.19.80 

1.9% 

1.3% 

0.6% 

Free 

4008.29.20 

1.7% 

1.1% 

0.5% 

Free 

4008.29.40 

1.7% 

1.1% 

0.5% 

Free 

4012.20.60 

1.2% 

0.8% 

0.4% 

Free 

4012.20.80 

1.2% 

0.8% 

0.4% 

Free 

4016.93.10 

1% 

0.7% 

0.3% 

Free 

4016.93.50 

1% 

0.7% 

0.3% 

Free 

4016.99.30 

1.2% 

0.8% 

0.4% 

Free 

4016.99.35 

1.2% 

0.8% 

0.4% 

Free 

4016.99.55 

1.5% 

1% 

0.5% 

Free 

4016.99.60 

1.5% 

1% 

0.5% 

Free 

5402.43.10 

3% 

2% 

1% 

Free 
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HTS  subheading 


5402.43.90 
5402.52.10 
5402.52.90 
5407.60.11 

5407.60.19 

5407.60.21 

5407.60.29 

5407.60.91 
5407.60.99 
5408.22.10 
5408.22.90 
5408.23.11 

5408.23.19 


5408. 

23. 

21 

5408. 

23. 

29 

5408. 

24. 

10 

5408. 

24. 

90 

5907. 

00. 

20 

5907. 

00. 

40 

5907. 

00. 

60 

5907 

00. 

80 

6002 

92 

10 

6002 

92 

90 

6303 

92 

10 

6303 

92 

90 

6701 

00 

30 

6701 

00 

60 

7304 

41 

30 

7304 

.41 

60 

7407 

.10 

.15 

7407 

.10 

.30 

7407 

.29 

.15 

7407 

.29 

.30 

8407 

.34 

.15 

8407 

.34 

.45 

8415 

.90 

.40 

8415 

.90 

.80 

8418 

.99 

.40 

8418 

.99 

.80 
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1995 


3% 
3% 
3% 
7.2C/kg  + 

6.7% 
7.2C/kg  + 

6.7% 
7.2C/kg  + 

6.7% 
7.2C/kg  + 

6.7% 
5.1% 
5.1% 
5.1% 
5.1% 
7.2C/kg  + 

6.7% 
7.2C/kg  + 

6.7% 


1% 

1% 

1% 

1% 

8% 

8% 

7% 

7% 

2% 

2% 

8% 

8% 

4% 

4% 

2% 

2%«.. 

8% 

8% 

5% 

5% 

9% 
0.9% 
0.6% 
0.6% 
0.8% 
0.8% 


5, 

5, 

5 

5 

4 

4 

1 

1 

4 

4 

3 

3 

1 

1 

2 

2 

1 

1 

1 

1 

0 


1996 


2% 
2% 
2% 
4.8C/kg  + 

4.5% 
4.8C/kg  + 

4.5% 
4.8<;/kg  + 

4.5% 
4.8^/kg  + 

4.5% 
3.4% 
3.4% 
3.4% 
3.4% 
4.8C/kg  + 

4.5% 
4.8C/kg  + 

4.5% 
3.4% 
3.4% 
3.4% 
3.4% 
3.2% 
3.2% 
1.1% 
1.1% 
2.8% 
2.8% 
2.5% 
2.5% 
0.9% 
0.9% 
1.5% 
1.5% 
1.2% 
1.2% 
1% 
1% 

0.6% 
0.6% 
0.4% 
0.4% 
0.5% 
0.5% 


1997 


1% 
1% 
1% 
2.4C/kg  + 

2.2% 
2.4c: /kg  + 

2.2% 
2.4C/kg  + 

2.2% 
2.4C/kg  + 

2.2% 


7% 

7% 

7% 

7% 

4C/kg  + 
2.2% 
2.4C/kg  + 

2.2% 
1.7% 
1.7% 
1.7% 
1.7% 
1.6% 
1.6% 
0.5% 
0.5% 
1.4% 
1.4% 
1.2% 
1.2% 
0.4% 
0.4% 
0.7% 
0.7% 
0.6% 
0.6% 
0.5% 
0.5% 
0.3% 
0.3% 
0.2% 
0.2% 
0.2% 
0.2% 


1998 


Free 
Free 
Free 
Free 

Free 

Free 

Free 

Free 
Free 
Free 
Free 
Free 

Free 

Free 

Free 

Free 

Free 

Free 

Free 

Free 

Free 

Free 

Free 

Free 

Free 

Free 

Free 

Free 

Free 

Free 

Free 

Free 

Free 

Free 

Free 

Free 

Free 

Free 

Free 
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Section  (D) .   (con.) 


HTS  subheading 

1995 

1996 

1997 

1998 

8422.90.06 

1% 

0.7% 

0.3% 

Free 

8450.90.20 

1.5% 

1% 

0.5% 

Free 

8450.90.40 

1.5% 

1% 

0.5% 

Free 

8450.90.60 

1.5% 

1% 

0.5% 

Free 

8482.99.05 

3.3% 

2.2% 

1.1% 

Free 

8482.99.25 

1.9% 

1.3% 

0.6% 

Free 

8482.99.35 

3.3% 

2.2% 

1.1% 

Free 

8482.99.65 

1.9% 

1.3% 

0.6% 

Free 

8503.00.35 

3% 

2% 

1% 

Free 

8503.00.75 

3% 

2% 

1% 

Free 

8507.20.40 

1.5% 

1% 

0.5% 

Free 

8507.20.80 

1.5% 

1% 

0.5% 

■  Free 

8507.30.40 

1.5% 

1% 

0.5% 

Free 

8507.30.80 

1.5% 

1% 

0.5% 

Free 

8509.90.05 

1% 

0.6% 

0.3% 

Free 

8509.90.15 

1% 

0.6% 

0.3% 

Free 

8516.90.35 

1.1% 

0.7% 

0.3% 

Free 

8516.90.45 

1.1% 

0.7% 

0.3% 

Free 

8516.90.90 

1.1% 

0.7% 

0.3% 

Free 

8522.90.25 

1.1% 

0.7% 

0.3% 

Free 

8522.90.35 

1.1% 

0.7% 

0.3% 

Free 

8522.90.65  . 

1.1% 

0.7% 

0.3% 

Free 

8522.90.75 

1.1% 

0.7% 

0.3% 

Free 

8528.10.04 

1.1% 

0.7% 

0.3% 

Free 

8528.10.08 

1.5% 

1% 

0.5% 

Free 

8528.10.14 

1.1% 

0.7% 

0.3% 

Free 

8528.10.18 

1.5% 

1% 

0.5% 

Free 

8528.10.24 

1.1% 

0.7% 

0.3% 

Free 

8528.10.28 

1.5% 

1% 

0.5% 

Free 

8528.10.34 

1.1% 

0.7% 

0.3% 

Free 

8528.10.38 

1.5% 

1% 

0.5% 

Free 

8528.10.44 

1.1% 

0.7% 

0.3% 

Free 

8528.10.48 

1.5% 

1% 

0.5% 

Free 

8528.10.54 

1.1% 

0.7% 

0.3% 

Free 

8528.10.58 

1.5% 

1% 

0.5% 

Free 

8528.10.64 

1.1% 

0.7% 

0.3% 

Free 

8528.10.68 

1.5% 

1% 

0.5% 

Free 

8528.10.74 

1.1% 

0.7% 

0.3% 

Free 

8528.10.78 

1.5% 

1% 

0.5% 

Free 

8529.90.01 

1.5% 

1% 

0.5% 

Free 

8529.90.03 

1.5% 

1% 

0.5% 

Free 

8529.90.06 

1.1% 

0.7% 

0.3% 

Free 

8529.90.13 

1.1% 

0.7% 

0.3% 

Free 

8529.90.29 

1.5% 

1% 

0.5% 

Free 

8529.90.33 

1.5% 

1% 

0.5% 

Free 
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HTS  subheading 

1995 

1996 

1997 

1998 

8529.90.36 

1.1% 

0.7% 

0.3% 

Free 

8529.90.39 

1.1% 

0.7% 

0.3% 

Free 

8529.90.43 

1.5% 

1% 

0.5% 

Free 

8529.90.46 

1.1% 

0.7% 

0.3% 

Free 

8529.90.49 

1.1% 

0.7% 

0.3% 

Free 

8529.90.53 

1.1% 

0.7% 

0.3% 

Free 

8529.90.56 

1.5% 

1% 

0.5% 

Free 

8529.90.59 

1.1% 

0.7% 

0.3% 

Free 

8529.90.69 

1.1% 

0.7% 

0.3% 

Free 

8529.90.83 

1.1% 

0.7% 

0.3% 

Free 

8529.90.86 

1.5% 

1% 

0.5% 

Free 

8529.90.89 

1.1% 

0.7% 

0.3% 

Free 

8529.90.93 

1.1% 

0.7% 

0.3% 

Free 

8535.90.40 

1.5% 

1% 

0.5% 

Free 

8535.90.80 

1.5% 

1% 

0.5% 

Free 

8536.30.40 

1.5% 

1% 

0.5% 

Free 

8536.30.80 

1.5% 

1% 

0.5% 

Free 

8536.50.40 

1.5% 

1% 

0.5% 

Free 

8536.50.80 

1.5% 

1% 

0.5% 

Free 

^ 

8538.90.20 

1.5% 

1% 

0.5% 

Free 

8538.90.40 

1.5% 

1% 

0.5% 

Free 

8538.90.60 

1.5% 

1% 

0.5% 

Free 

8538.90.80 

1.5% 

1% 

0.5% 

Free 

8540.11.10 

4.5% 

3% 

1.5% 

Free 

8540.11.20 

4.5% 

3% 

1.5% 

Free 

8540.11.30 

4.5% 

3% 

1.5% 

Free 

8540.11.40 

4.5% 

3% 

1.5% 

Free 

8540.11.50 

4.5% 

3% 

1.5% 

Free 

8540.12.10 

2.1% 

1.4% 

0.7% 

Free 

8540.12.20 

2.1% 

1.4%  • 

0.7% 

Free 

8540.12.50 

1.9% 

1.3% 

0.6% 

Free 

8540.12.70 

1.9% 

1.3% 

0.6% 

Free 

8540.91.15 

1.8% 

1.2% 

0.6% 

Free 

8540.91.50 

1.8% 

1.2% 

0.6% 

Free 

8540.99.40 

1.2% 

0.8% 

0.4% 

Free 

8540.99.80 

1.2%  -- 

0.8% 

0.4% 

Free 

8708.10.30 

0.9% 

0.6% 

0.3% 

Free 

8708.10.60 

0.9% 

0.6% 

0.3% 

Free 

8708.29.10 

0.9% 

0.6% 

0.3% 

Free 

8708.29.15 

0.9% 

0.6% 

0.3% 

Free 

8708.29.20 

0.9% 

0.6% 

0.3% 

Free 

8708.29.50 

0.9% 

0.6% 

0.3% 

Free 

8708.70.25 

0.6% 

0.4% 

0.2% 

Free 

8708.70.35 

0.6% 

0.4% 

0.2% 

Free 

8708.70.45 

0.9% 

0.6% 

0.3% 

Free 
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HTS  subheading 


8708 

8708 

8708 

8708 

8708 

8708 

8708 

8708 

8708 

8708 

8708 

8708 

8708 

8708 

8708 

8708. 

8708. 

8708. 

8708. 

8708. 

8708. 

9018. 

9018. 

9018. 

9022. 

9022. 

9022. 

9022. 

9022. 

9022. 

9022. 

9027. 

9027. 

9027. 

9030. 

9030. 

9030. 

9030. 


.70.60 
.80.30 
.80.45 
.93.60 
.93.75 
.99.27 
.99.31 
.99.34 
.99.37 
.99.40 
.99.43 
.99.46 
.99.49 
.99.55 
.99.58 
.99.61 
.99.64 
.99.67 
.99.70 
.99.73 
.99.80 
.11.30 
.11. 60' 
.11.90 
.90.05 
.90.15 
.90.25 
.90.40 
.90.60 
.90.70 
.90.95 
.80.25 
.80.45 
.80.80 
.90.25 
90.45 
90.65 
90.85 
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1995 


0.9% 
0.7% 
0.7% 
0.9% 
0.9% 
0.6% 
0.6% 
0.6% 
0.6% 
0.6% 
0.6% 
0.6% 
0.6% 
0.9% 
0.9% 
0.9% 
0.9% 
0.9% 
0.9% 
0.9% 
0.9% 


1, 
1. 
1. 
0. 
1. 
0. 
0. 
0. 


2% 
2% 
2% 
6% 
2% 
6% 
7% 
6% 


0.8% 
1.2% 
1.4% 


1 

1 

1 

1. 

1. 

1, 


4% 
8% 
4% 
4% 
4% 
4% 


1996 


0.6% 
0.5% 
0.5% 
0.6% 
0.6% 
0.4% 
0.4% 
0.4% 
0.4% 
0.4% 


0, 
0, 
0. 
0. 


4% 
4% 
4% 
6% 


0.6% 
0.6% 


0. 
0. 
0. 
0. 
0. 
0. 
0. 


6% 
6% 
6% 
6% 
6% 
8% 
8% 


0.8% 
0.4% 
0.8% 
0.4% 
0.5% 
0.4% 
0.5% 
0.8% 
0.9% 
0.9% 
1.2% 
0.9% 
0.9% 
0.9% 
0.9% 


1997 


0.3% 

0.2% 
0.2% 
0.3% 


0. 

0. 
0. 
0. 
0. 


3% 

2% 
2% 
2% 
2% 


0.2% 
0.2% 
0.2% 
0.2% 
0.3% 
0.3% 
0.3% 
0.3% 
0.3% 
0.3% 
0.3% 
0.3% 
0.4% 
0.4% 
0.4% 
0.2% 
0.4% 
0.2% 
0.2% 
0.2% 
0.2% 
0.4% 
0.4% 
0.4% 
0.6% 
0.4% 
0.4% 
0.4% 
0.4% 


1998 


Free 
Free 
Free 
Free 
Free 
Free 
Free 
Free 
Free 
Free 
Free 
Free 
Free 
Free 
Free 
Free 
Free 
Free 
Free 
Free 
Free 
Free 
Free 
Free 
Free 
Free 
Free 
Free 
Free 
Free 
Free 
Free 
Free 
Free 
Free 
Free 
Free 
Free 
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(2).   On  January  1,  1998,  for  the  following  subheadings,  the  Rates  of  Duty  1 
Special  subcolunn  is  modified  by,  for  the  rate  in  such  subcolumn  followed  by 
the  symbol  "CA"  in  parentheses,  deleting  the  symbol  "CA"  from  the  parentheses, 
and  inserting  in  the  parentheses  following  the  "Free"  rate  in  such  subcolumn 
the  symbol  "CA"  in  alphabetical  order. 

2106.90.17 
2106.90.18 
2202.90.36 
2202.90.37 


^Section  (E) .   Effective  with  respect  to  products  of  Israel  entered,  or 
withdrawn  from  warehouse  for  consumption,  on  or  after  January  1.  1995. 

(1).   For  the  following  subheadings,  the  Rates  of  Duty  1  Special  subcolumn  is 
modified  by  inserting  in  the  parentheses  following  the  "Free"  rate  in  such 
subcolumn  the  symbol  "IL"  in  alphabetical  order. 


0603. 
0711, 
0711, 
0711, 
0712, 
0712, 
0712, 
0712, 
1701, 
2002, 
2002. 
2005. 
2005. 
2005. 
2005. 


10.60 
20.15 
20.25 
20.40 
20.20 
20.40 
90.40 
90.75 
91.22 
10.00 
90.00 
70.11 
70.13 
70.15 
70.21 


2005 
2005 
2005 
2005 
2005 
2005 
2005 
2005 
2009 
2009 
2009 
2009 
2009 
2009 
2009 


.70.22 
.70.25 
.70.50 
.70.60 
.70.70 
.70.75 
.70.81 
.70.83 
. 11 . 00 
.19.25 
.19.45 
.20.20 
.20.40 
.30.40 
.30.60 


2103, 
2106, 
2202, 
2202, 
2827, 
2903, 
2903, 
2907, 
2907. 
2907. 
2907. 
2907. 
2908. 
2908. 
2908. 


20.40 
90.16 
90.30 
90.35 
51.10 
59.05 
69.25 
19.50 
22.50 
29.20 
29.60 
30.00 
10.15 
10.25 
10.35 


2908, 

2908, 

2909, 

2917 

2925, 

3303, 

5101, 

5101, 

5101. 

5101, 

7113. 

7113. 

7113. 

7113. 

7113. 


20.20 
90.40 
30.07 
39.17 
19.10 
00.20 
11.10 
19.10 
21.10 
29.10 
11.10 
19.10 
19.21 
19.25 
19.29 


7113 

7113 

7113 

7113 

9801 

9801 

9802, 

9802, 

9804, 

9812, 

9812, 

9813, 

9813, 

9813, 

9813, 


20.10 
20.21 
20.25 
20.29 
00.70 
00.80 
00.40 
00.50 
00.60 
00.20 
00.40 
00.05 
00.10 
00.15 
00.20 


9813, 
9813, 
9813, 
9813, 
9813, 
9813, 
9813. 
9813. 
9813. 
9813. 
9813. 
9814. 


00.25 
00.30 
00.35 
00.40 
00.45 
00.50 
00.55 
00.60 
00.65 
00.70 
00.75 
00.50 


(2).   For  the  following  subheadings,  the  Rates  of  Duty  1  Special  subcolumn  is 
modified  by  inserting  a  "Free  (IL)"  in  such  subcolumn. 

1701.11.03 
1701.12.02 
1701.99.02 
1702.90.32 
1806.10.42 
2106.90.12 
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^^^^•^^^''^%^°^^r^"^  subheadings,  the  Rates  of  Duty  1  Special  subcolumn  is 
modified  by.  for  the  rate  in  such  subcolumn  followed  by  the  symbol  "IL"  in 
parentheses,  deleting  the  symbol  "IL"  from  the  parentheses,  and  inserting  in 
the  parentheses  following  the  "Free"  rate  in  such  subcolumn  the  symbol  "IL"  in 
alphabetical  order. 

2106.90,17 
2106.90.18 
2202.90.36 
2202.90.37 

(4).   For  each  of  the  following  subheadings,  the  Rates  of  Duty  1  Special 
subcolumn  is  modified  by  deleting  the  "(IL)"  symbol  and  the  rate  preceding 
such  symbol  and  inserting  a  "Free  (IL)"  in  lieu  thereof 


5402.43.10 
5402.43.90 
5407.60.11 
5407.60.19 
5407.60.21 
5407.60.29 


5407.60.91 
5407.60.99 
5408.22.10 
5408.22.90 
5408.23.11 
5408.23.19 


5408.23.21 
5408.23.29 
5408.24.10 
5408.24.90 
5907.00.20 
5907.00.40 


(5).   For  subheadings  8482.99.05  and  8482.99.35,  the  Rates  of  Duty  1  Special 
subcolumn  is  modified  by  deleting  the  "(IL)"  symbol  and  the  rate  preceding 
such  symbol  and  inserting  in  the  parentheses  following  the  "Free"  rate  in  such 
subcolumn  the  symbol  "IL"  in  alphabetical  order. 

(6).   For  subheadings  9802.00.60  and  9802.00.80,  the  Rates  of  Duty  1  Special 
subcolumn  is  modified  by  deleting  the  symbol  "IL"  in  the  parentheses  following 
the  rate  in  such  subcolumn  and  inserting  a  "Free  (IL)"  in  such  subcolumn. 

^'^l'^/^/^^''^^^^'^^^&   9901.00.50.  the  Rates  of  Duty  1  Special  subcolumn  is 
modified  by  deleting  the  symbol  "IL"  from  the  parentheses  following  the  "No 
change"  in  such  subcolumn  and  insert  a  "Free  (IL)"  in  such  subcolumn. 

^*i;./!\^"^^^^**^"«  9901.00.52,  the  Rates  of  Duty  1  Special  subcolumn  is 
modified  by  deleting  the  symbol  "IL"  from  the  parentheses  following  the  "No 
change"  in  such  subcolumn  and  inserting  in  the  parentheses  following  the 
Free"  rate  m  such  subcolumn  the  symbol  "IL"  in  alphabetical  order 


y^ 


r 
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December  20,  1993 


L  11 


Part  VI 


s      B       a 


The  President 


Memorandum  of  December  15,  1993— 
Trade  Agreements  Resulting  From  the 
Uruguay  Round  of  Multilateral  Trade 
Negotiations 
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The  President 


THE  WHITE  HOUSE 
WASHINGTON 


December  15,  1993 


MEMORANDUM  FOR  THE  UNITED  STATES  TRADE  REPRESENTATIVE 

SUBJECT:  Trade  Agreements  Resulting  from  the  Uruguay  Round 
of  Multilateral  Trade  Negotiations 

I  have  today  sent  the  attached  letters  to  the  Speaker  of  the 
U.S.  House  of  Representatives  and  the  President  of  the  Senate. 

You  are  authorized  and  directed  to  publish  this  memorandum  and 
its  attachments  in  the  Federal  Register. 


0Jaj:>ajuo,6&oL.,^cw. 
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THE  WHITE  HOUSE 
WASHINGTON 


December  15,  1993 


The  Honorable  Al  Gore 
President  of  the  Senate 
Office  of  the  Vice  President 
S212  Capitol  Building 
Washington,  D.  c.  20510 

Dear  Mr.  President: 

I  believe  that  we  have  created  a  unique  opportunity  to  build  an 
international  trading  system  that  will  ensure  the  orderly  and 
equitable  expansion  of  world  trade  and  contribute  to  the 
prosperity  of  the  United  States  in  coming  generations.   After 
seven  long  years  the  conclusion  of  the  Uruguay  Round  of 
multilateral  trade  negotiations  is  at  hand.   The  Round  will 
result  in  the  largest,  most  comprehensive  set  of  trade  agreement*; 
in  history.   With  the  conclusion  of  the  Round,  we  will  have 
successfully  achieved  the   objectives  that  Congress  set  for  the 
United  States  in  the  negotiations. 

In  accordance  with  section  1103(a)(1)  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988,  as  eunended  ("Act"),  I  am  pleased  to 
notify  the  House  of  Representatives  and  the  Senate  of  my  intent 
to  enter  into  the  trade  agreements  resulting  from  the  Uruguay 
Round  of  multilateral  trade  negotiations  under  the  auspices  of 
the  General  Agreement  on  Tariffs  and  Trade.   These  agreements  are 
listed  and  identified  below  and  are  more  fully  described  in  an 
attachment  to  this  letter. 

The  United  States  can  ^nd  must  compete  in  the  global  economy.   In 
many  areas  of  economic  activity  we  are  already  world  leaders  and 
we  are  taking  measures  at  home  to  strengthen  further  our  ability 
to  compete.   In  section  ll&l  of  the  Act  the  Congress  set  as  the 
first  overall  U.S.  negotiating  objective  for  the  Uruguay  Round 
more  open,  equitable  and  reciprocal  market  access.   I  am 
particularly  pleased  to  advise  you  that  the  Uruguay  Round  results 
will  provide  an  unprecedented  level  of  new  market  access 
opportunities  for  U.S.  goods  and  services  exports.   In  the 
attachment  to  this  letter  is  a  stimmary  description  of  the 
agreements  on  market  access  for  goods  and  services  that  we  have 
achieved  in  the  Round.   Of  special  note  are  the  number  of  areas 
where  we  and  our  major  trading  partners  have  each  agreed  to 
reduce  tariffs  on  goods  to  zero.   The  schedules  of  commitments 
reflecting  market  access  in  services  cover  a  wide  range  of 
service  sectors  that  are  of  great  interest  to  our  exporting 
community. 
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The  Agreement  on  Agriculture  will  achieve,  as  Congress  directed, 
more  open  and  fair  conditions  of  trade  in  agricultural 
commodities  by  establishing  specific  commitments  to  reduce 
foreign  export  subsidies,  tariffs  and  non-tariff  barriers  and 
internal  supports. 

The  Agreement  on  Textiles  and  Clothing  provides  for  trade  in 
textiles  and  apparel  to  be  fully  integrated  into  the  GATT  for  the 
first  time.   As  a  result,  trade  in  textiles  will  be  subject  to 
the  same  disciplines  as  other  sectors.   This  transition  will  take 
place  gradually  over  an  extended  period.  At  the  same  time,  the 
agreement  provides  an  improved  safeguards  mechanism.   It  also 
requires  apparel  exporting  countries  to  lower  specific  tariff  and 
non-tariff  barriers,  providing  new  market  opportunities  for  U.S. 
exporters  of  textile  and  apparel  goods.   The  agreement 
contributes  to  the  achievement  of  the  U.S.  negotiating  objectives 
of  expanding  the  coverage  of  the  GATT  while  getting  developing 
countries  to  provide  reciprocal  benefits. 

In  fulfillment  of  the  second  overall  U.S.  negotiating  objective, 
the  reduction  or  elimination  of  barriers  and  other  trade- 
distorting  policies  and  practices,  the  Uruguay  Round  package 
includes  a  number  of  agreements  to  reduce  or  eliminate  non-tariff 
barriers  to  trade.  These  agreements,  which  are  described  in  the 
attachment,  address  Safeguards,  Antidumping,  Subsidies  and 
Countervailing  Measures,  Trade-Related  Investment  Measures, 
Import  Licensing  Procedures,  Customs  Valuation,  Preshipment 
Inspection,  Rules  of  Origin,  Technical  Barriers  to  Trade,  and 
Sanitary  and  Phytosanitary  Measures.   The  agreements  strengthen 
existing  GATT  rules  and,  for  the  first  time  in  the  GATT, 
discipline  non-tariff  barriers  in  the  areas  of  investment,  rules 
of  origin  and  preshipment  inspection.  The  agreements  preserve 
the'  ability  of  the  United  States  to  impose  measures  necessary  to 
protect  the  health  and  safety  of  our  citizens  and  our  environment 
and  to  enforce  vigorously  our  laws  on  unfair  trade  practices. 

The  Agreement  on  Government  Procurement  will  provide  new 
opportunities  for  U.S.  exporters  as  a  result  of  the  decision  to 
expand  the  coverage  of  the  agreement  to  government  procurement  of 
services  and  construction;  we  will,  however,  only  extend  the  full 
benefits  of  the  agreement  to  those  countries  that  provide 
satisfactory  coverage  of  their  own  procurement.  Negotiations  on 
improvements  in  the  Agreement  on  Trade  in  Civil  Aircraft  and  on  a 
Multilateral  Steel  Agreement  are  continuing.   These  agreements 
should  provide  for  more  effective  disciplines  and  reduce  or 
eliminate  trade-distorting  policies  and  practices  in  two 
industries  of  importance  to  our  economy.   I  will  fully  consult 
with  the  Congress  throughout  these  negotiations,  and  plan  to 
enter  into  these  agreements,  if  the  negotiations  produce  results 
that  are  acceptable  to  the  United  States. 
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As  a  result  of  the  Agreeaent  on  Trade-Related  Intellectual 
Property  Rights  (TRIPS)  and  the  General  A^eement  on  Trade  in 
Services  (OATS) ,  we  will  now  have  for  the  first  time 
internationally  agreed  rules  covering  areas  of  trade  of  enormous 
importance  to  the  United  States.   These  agreements  represent  a 
major  step  forward  in  establishing  a  more  effective  system  of 
international  trading  disciplines  and  procedures.   GATS  contains 
legally  enforceable  provisions  dealing  with  both  cross-border 
trade  and  investment  in  services  and  sectoral  annexes  on 
financial  services,  labor  movement,  telecommunications  and 
aviation  services.   More  than  50  countries  have  submitted 
schedules  of  commitments  on  market  access  for  services.   The 
TRIPS  agreement  provides  for  the  establishment  of  standards  for 
the  protection  of  a  full  range  of  intellectual  property  rights 
and  for  the  enforcement  of  those  standards  both  internationally 
and  at  the  border. 

The  Uruguay  Round  has  produced  a  number  of  other  agreements  that 
will  create  a  more  effective  system  of  international  trading 
disciplines  and  procedures. 

The  Understanding  on  Rules  and  Procedures  Governing  the 
Settlement  of  Disputes  will  provide  for  a  more  effective  and 
expeditious  dispute  resolution  mechanism  and  procedures  which 
will  enable  better  enforcement  of  United  States  rights.   Congress 
identified  the  establishment  of  such  a  system  as  the  first 
principal  U.S.  trade  negotiating  objective  for  the  Round.   The 
procedures  complement  U.S.  laws  for  de!aling  with  foreign  unfair 
trade  practices  such  as  section  301  of  the  Trade  Act  of  1974. 

The  Agreement  Establishing  the  World  Trade  Organization  will 
facilitate  the  implementation  of  the  trade  agreements  reached  in 
the  Uruguay  Round  by  bringing  them  under  one  institutional 
umbrella,  requiring  full  participation  of  all  countries  in  the 
new  trading  system  and  providing  a  permanent  forum  to  address  new 
issues  facing  the  international  trading  system.   The  WTO  text 
recognizes  the  importance  of  protecting  the  environment  while 
expanding  world  trade;  negotiators  have  also  agreed  to  develop  a 
work  progreun  on  trade  and  the  environment  and  will  recommend  an 
appropriate  institutional  structure  to  carry  out  this  work 
program.   Creation  of  the  WTO  will  contribute  to  the  achievement 
of  the  second  principal  U.S.  negotiating  objective  of  improving 
the  operation  of  the  GATT  and  multilateral  trade  agreements. 

The  U.S.  objective  of  improving  the  operation  of  the  GATT  is  also 
furthered  by  a  number  of  understandings,  decisions  and 
declarations  regarding  the  GATT  and  its  operations.   The  Trade 
Policy  Review  Mechanism  will  enhance  surveillance  of  members' 
trade  policies.   The  Understandings  Concerning  Interpretation  of 
Specific  Articles  of  the  General  Agreement  on  Tariffs  and  Trade 
1994  (GATT  1994)  concern  the  Interpretation  of  Articles  II: 1(b), 
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XVII,  XXIV,  XXVIII  and   XXXV,  and  Balemce-of -Payments  Provisions. 
There  is  also  an  Understanding  in  respect  of  Waivers  of 
Obligations  Under  the  General  Agreement  on  Tariffs  and  Trade 
1994. 

The  Ministerial  Deoisions  and  Deolarations  state  the  views  and 
objectives  of  Uruguay  Round  participants  on  a  number  of  issues 
relating  to  the  operation  of  the  global  trading  system,  prpvide 
for  the  continuation  of  the  improvements  to  the  dispute 
settlement  system  that  became  effective  in  1989  and   deal  with 
other  matters  concerning  the  dispute  settlement  system.  The 
Ministerial  Decisions  and  Declarations  that  are  now  proposed  for 
adoption  are  described  in  the  attachment.  At  this  time, 
implementing  legislation  does  not  appear  to  be  necessary  for 
these  instruments. 

I  will  continue  to  consult  closely  with  the  Congress  as  we 
conclude  the  Round.   There  are  a  few  eureas  of  significance  that 
we  were  unable  to  resolve  at  this  time.   In  order  to  ensure  more 
open,  equitable  and  reciprocal  market  access,  in  certain 
agreements  we  have  made  U.S.  obligations  contingent  on  receiving 
satisfactory  commitments  from  other  countries,  and  we  will 
continue  to  work  to  ensure  that  the  best  possible  agreement  for 
the  United  States  is  achieved.   I  will  not  enter  into  any 
agreement  unless  I  am  satisfied  that  U.S.  interest  are  protected. 
With  regard  .to  entertainment  issues,  we  were  unzible  to  overcome 
our  differences  with  our  major  trading  p2urtners,  emd  we  agreed  to 
disagree.  We  will  continue  to  negotiate,  however,  and  until  ve 
reach  a  satisfactory  agreement,  we  think  we  can  best  advance  the 
interests  of  our  entertainment  industry  by  reserving  all  our 
legal  rights  to  respond  to  policies  that  discriminate  in  these 
aireas. 

In  accordeince  with  the  procedures  in  the  Act,  the  United  States 
will  not  enter  into  the  agreements  outlined  aJsove  until  April  15, 
1994.  After  the  agreements  have  been  signed,  they  will  be 
submitted  for  Congressional  approval,  together  with  i^atever 
legislation  and  administrative  actions  may  be  necessary  or 
appropriate  to  implement  the  agreements  in  the  United  States. 
The  agreements  will  not  take  effect  with  respect  to  the 
United  States,  and  will  have  no  domestic  legal  force,  until  the 
Congress  has  approved  them  emd  enacted  any  appropriate 
implementing  legislation. 

Sincerely, 


^'ojU^^^6(uSj.^^,,^ 


Editorial  note:  An  identical  letter  was  sent  to  the  Honorable  Thomas  S.  Foley,  Speaker  of 
the  House  of  Representatives. 
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1.   MARKET  ACCESS  FOR  GOODS 


U.S.  Objectives 


The  primary  objective  of  the  United  States  in  the  Uruguay  Round 
industrial  market  access  negotiations  was  t^  open  the  markets  of 
our  major  trading  partners  to  U.S.  exports  through  the  reduction 
and/or  elimination  of  tariffs  and  nontariff  measures.   The  United 
States  also  sought  to  obtain  commercially  meaningful  increases  in 
access  to  markets  of  developing  countries  and  to  obligate  these 
countries  to  make  substantial  tariff  bindings. 

Results 

The  United  States  achieved  substantially  all  of  its  major 
objectives  in  the  industrial  goods  market  access  negotiations. 
As  a  result,  increased  market  access  opportunities  will  be 
available  to  U.S.  exporters  of  industrial  goods.   The  tariff 
agreements  reached  during  the  negotiations  will  be  reflected  in 
the  tariff  schedules  of  the  participants.   We  intend  to  pursue 
further  market  access  commitments  prior  to  the  February  15,  1994 
deadline  for  submission  of  final  schedules. 

Key  Provisions 

Key  provisions  of  the  market  access  for  goods  agreement  include: 

o    The  elimination  of  tariffs  in  major  industrial  markets,  and 
significantly  reduced  or  eliminated  tariffs  in  many 
developing  markets,  in  the  following  areas: 

—  Construction  Equipment 

—  Agricultural  Equipment 

—  Medical  Equipment 
~  Steel 

—  Beer 

—  Distilled  spirits 

—  Pharmaceuticals 

—  Paper 

—  Toys 

—  Furniture 

o    Deep  cuts  ranging  from  50  -  100  percent  on  important 

electronics  items  (e.g. .  semiconductors,  computer  parts, 
semiconductor  manufacturing  equipment)  by  major  U.S.  trading 
partners ; 

o  Harmonization  of  tariffs  by  developed  and  major  developing 
countries  in  the  chemical  sector  at  very  low  rates  (0,  5.5 
and  6.5  percent);  and 

o    Significantly  increased  access  to  markets  which  represent 
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approximately  85  percent  of  world  trade  in  terns  of  reduced 
tariffs  on  specific  items  of  key  interest  to  U.S.  exporters. 

In  general,  most  tariff  reductions  will  be  implemented  in  equal 
annual  increments  over  5  years.   Some  tariffs,  particularly  in 
sectors  where  duties  will  fall  to  zero,  sucli  as  pharmaceuticals, 
will  be  eliminated  when  the  agreement  enters  into  force.   Other 
tariffs,  particularly  in  sensitive  sectors,  including  some 
sensitive  sectors  for  the  United  States,  will  be  phased- in  over  a 
period  of  up  to  ten  years.  The  agreement  is  scheduled  to  go  into 
force  on  July  1,  1995. 

As  part  of  the  United  States  offer,  many  non-controversial  duty 
suspensions  introduced  in  the  102nd  Congress,  as  well  as  many 
introduced  in  the  103rd  Congress,  were  made  permanent. 
Implementation  of  these  reductions  will  occur  on  entry  into  force 
of  the  Agreement. 

The  final  result  on  wood  and  certain  non-ferrous  metals  is 
subject  to  further  negotiation.   Based  on  concessions  granted 
thus  far,  the  United  States  intends  to  pursue  duty  elimination  in 
these  sectors. 

The  schedule  for  finalizing  the  results  of  the  market  access 
negotiations  requires  governments  to  submit  draft  final  schedules 
on  or  before  February  15,  1994,  and  final  schedules  by  March  31, 
^         1994.   A  process  of  verification  and  rectification  is  required. 
Additionally,  the  United  States  intends  to  encourage  other 
partners  that  have  not  yet  done  so  to  improve  existing  offers  to 
match  the  U.S.  contribution. 


2 .   AGRICULTURE 


U.S.  Objectives 


The  principal  U.S.  negotiating  objective  in  agriculture  was  to 
achieve  more  open  and  fair  conditions  of  trade  in  agricultural 
commodities.   Specific  objectives  included: 

o    strengthening  and  clarifying  rules  for  agricultural  trade, 

including  introducing  disciplines  on  trade-distorting  import 
and  export  practices  and  resolving  questions  pertaining  to 
export  subsidies; 

o    reducing  and  eliminating  constraints  to  market  access  such 
as  tariffs,  quotas  and  other  nontariff  import  barriers; 

o    reducing  or  eliminating  the  subsidization  of  agricultural 
production;  and 

o    increasing  U.S.  agricultural  exports. 

3 
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Results 

The  Uruguay  Round  agreement  on  agriculture  strengthens  long-term 
rules  for  agricultural  trade  and  assures  the  reduction  of 
specific  policies  that  distort  agricultural  trade.   U.S. 
agricultural  exports  will  benefit  significantly  from  the 
reductions  in  export  subsidies  and  the  market  openings  provided 
by  the  agriculture  agreement. 

The  United  States  was  successful  in  its  effort  to  develop 
meaningful  rules  and  explicit  reduction  commitments  in  each  area 
of  the  negotiations:   export  subsidies,  domestic  subsidies  and 
market  access.   For  the  first  time,  agricultural  export  subsidies 
and  trade-distorting  domestic  farm  subsidies  are  subject  to 
explicit  multilateral  disciplines,  and  must  be  bound  and  reduced. 
In  the  area  of  market  access,  the  United  States  was  successful  in 
achieving  the  principle  of  comprehensive  tariff ication  which  will 
lead  to  the  removal  of  import  quotas  and  all  other  non-tariff 
import  barriers.   Under  tariff ication,  protection  provided  by 
non-tariff  import  barriers  is  replaced  by  a  tariff  and  minimum  or 
current  access  commitments  are  required.   For  the  first  time,  all 
agricultural  tariffs  (including  the  new  tariffs  resulting  from 
tariff ication)  are  bound  and  reduced. 

Key  Provisions 

Time  frame:   Reduction  commitments  will  be  phased  in  during  an 
implementation  period  of  6  years  for  developed  countries  and  10 
years  for  developing  countries.   Negotiations  for  continuing  the 
reform  process,  including  further  reduction  cbmmitments,  begin 
in  the  fifth  year  of  the  implementation  period. 

Export  subsidies:   At  the  end  of  the  implementation  period, 
budgetary  outlays  for  export  subsidies  must  be  reduced  by  3  6 
percent  and  quantities  exported  with  export  subsidies  cut  by  21 
percent  from  a  1986-90  base  period.   The  starting  point  for  the 
reductions  may  be  a  more  recent  time  period  if  certain  conditions 
are  met.   The  reduction  commitments  are  applied  to  specific 
products  or  product  groups,  e.g. .  wheat  and  wheat  flour,  coarse 
grains,  oilseeds,  skim  milk  powder,  sugar,  etc. 

Market  access:   Non-tariff  import  barriers  such  as  variable 
levies,  import  bans,  voluntary  export  restraints  and  import 
quotas,  including  those  under  Section  22  of  the  Agricultural 
Adjustment  Act,  are  subject  to  the  tariff ication  requirement. 
For  products  subject  to  tariff ication,  current  access 
opportunities  must  be  maintained  and  minimum  access  commitments 
may  be  required.   Generally,  a  tariff-rate  quota  is  used  to 
fulfill  these  obligations.   Minimum  access  commitments  are 
required  when  imports  are  below  5  percent  of  domestic  consumption 
levels.   If  import  barriers  are  immediately  replaced  by  a  tariff, 
imports  under  minimum  access  are  3  percent  of  domestic 
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consumption  initially,  growing  to  5  percent  over  the 
implementation  period.   Otherwise,  special  rules  relating  to 
minimum  access  requirements  are  contained  in  the  text  which  two 
countries  plan  to  use  for  rice.   Special  quantity  and  price-based 
safeguards  are  available  for  products  subject  to  tarif f ication. 
Existing  tariffs  and  new  tariffs  resulting  'from  tariff ication 
will  be  reduced  by  36  percent  on  average  (24  percent  for 
developing  countries)  with  a  minimum  reduction  of  15  percent  for 
each  tariff  line  item  (10  percent  for  developing  countries) .   All 
tariffs  will  be  bound. 

Internal  support:   Trade-distorting  farm  subsidies  must  be  bound 
and  reduced  by  20  percent  from  1986-88  base  period  levels, 
allowing  credit  for  farm  support  reductions  undertaken  since 
1986.   A  measure  of  total  support  across  all  commodities  will  be 
used  to  implement  the  reduction  commitment.  Direct  payments  that 
are  linked  to  production-limiting  programs  will  not  be  subject  to 
the  reduction  commitment  if  certain  conditions  are  met.   Domestic 
support  programs  meeting  criteria  designed  to  insure  that  the 
programs  have  no  or  minimal  trade  distorting  or  production 
effects  ("green  box")  also  are  exempted  from  reduction 
commitments.   Due  to  the  farm  support  reductions  contained  in  the 
1985  and  1990  Farm  Bills,  the  United  States  has  already  met  the 
20  percent  requirement  and  will  not  need  to  make  additional 
changes  to  farm  programs  to  comply  with  the  Uruguay  Round 
commitments. 

Rules:   Internal  support  measures  and  export  subsidies  that  fully 
conform  to  reduction  commitments  and  other  criteria  will  not  be 
subject  to  challenge  for  nine  years  on  grounds  such  as  serious 
prejudice  in  third  country  markets  or  non-violation  nullification 
and  impairment.   However,  subsidized  imports  will  continue  to  be 
subject  to  U.S.  countervailing  duty  procedures,  except  for 
domestic  support  meeting  the  "green  box"  criteria,  which  will  be 
exempt  from  countervailing  duty  actions  for  nine  years. 


3.   TEXTILES  AMD  CLOTHING 


U.S.  Objectives 


The  negotiating  mandate  for  textiles  and  clothing  was  to 
formulate  modalities  that  would  permit  the  eventual  integration 
of  the  textile  and  clothing  sector  into  the  GATT  on  the  basis  of 
strengthened  rules  and  disciplines.   The  United  States  sought  to 
negotiate  an  integration  package  that  would  be  implemented 
gradually,  provide  protection  in  the  event  of  damaging  surges 
during  the  transition  period,  provide  stability  for  trade  in  the 
sector,  and  open  foreign  markets  to  textile  and  clothing  trade 
for  the  benefit  of  U.S.  producers  and  workers. 

Results 
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The  Uruguay  Round  Agreement  on  Textiles  and  Clothing  contains  an 
agreed  schedule  for  the  gradual  phase-out  of  quotas  established 
pursuant  to  the  Multifiber  Arrangement  (MFA)  over  a  ten-year 
transition  period,  after  which  textile  and  clothing  trade  will  be 
fully  integrated  into  the  GATT  and  subject  to  the  same 
disciplines  as  other  sectors.   The  Agreement  provides  for 
expanded  trade,  improved  market  access  and  improved  safeguard 
mechanisms. 

Key  Provisions 

safeguards:   During  the  transition  period,  the  agreement  provides 
an  improved  safeguards  mechanism  (compared  to  safeguards  in  the 
MFA)  for  setting  quotas  on  uncontrolled  trade  and  to  protect  the 
market  against  damaging  surges  in  imports.   In  the  safeguards 
text,  the  agreement  firmly  embeds  the  concept  of  cumulative 
damage  to  domestic  industry  and  permits  an  importing  country  to 
set  quotas  on  countries  that  are  contributing  to  that  damage.   In 
addition,  the  agreement  contains  stronger  terms  than  the  MFA  for 
dealing  wi,th  quota  circumvention,  such  as  illegal  transshipments 
through  countries  not  subject  to  quotas. 

Product  Integration:   The  agreement  also  provides  for  expanding 
trade  during  the  transition,  in  that  products  adding  up  to  a 
certain  percentage  of  a  country's  imports  must  be  integrated  into 
the  GATT.   Product  integration  and  an  increase  of  current  quota 
growth  rates  will  both  occur  in  three  stages.   Each  importing 
country  can  choose  the  products  at  each  stage,  and  therefore  can 
consider  the  particular  sensitivity  of  each  product  proposed. 
The  transitional  textile  safeguard  mechanism  will  not  apply  to 
products  that  are  integrated,  and  any  quotas  on  such  products 
will  be  eliminated. 

Improved  Market  Access:   The  agreement  sets  out  that  all 
countries,  developed  and  developing  alike,  must  achieve  improved 
market  access  in  textiles  and  clothing  "through  such  measures  as 
tariff  reductions  and-  bindings,  and  reduction  or  elimination  of 
non-tariff  barriers".   Substantial  gains  have  been  achieved  in 
the  market  access  negotiations  relating  to  textiles  and  clothing. 
Specifically,  many  countries  have  agreed  to  comprehensive 
bindings  in  the  sector  at  reasonable  tariff  rates.   This  means  no 
tariff  can  be  increased  beyond  the  bound  level,  without 
compensation.   Substantial  results  have  been  achieved  in 
obtaining  the  elimination  or  disciplining  of  non-tariff  measures, 
such  as  discretionary  licensing  systems  or  import  bans,  affecting 
trade  in  the  sector. 

Remedies:   The  agreement  has  provisions  for  remedies  against 
violations  of  market  access  commitments.   First,  tariff 
concessions  on  textile  and  clothing  products  may  be  withdrawn  on 
items  of  specific  interest  to  a  given  country.   Second,  the 
agreement  provides  a  process  to  deny  quota  growth  rate  increases 
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to  countries  that  have  not  fulfilled  their  commitments  on  market 
access.   Either  of  these  provisions  could  be  invoked  if,  during 
the  period  leading  up  to  final  signature,  key  countries  such  as 
India  fail  to  improve  the  terms  of  the  agreement  for  the  United 
States. 

Tariffs:   United  States  tariff  cuts  on  textile  and  clothing 
products  have  been  of  concern  to  the  U.S.  industry.  Tariff 
concessions  in  this  negotiation  have  been  kept  to  a  minimum,  and 
particular  product  sensitivities  have  received  consideration.   As 
compared  to  the  U.S.  offer  on  all  industrial  products  to  reduce 
tariffs  by  34  percent,  the  U.S.  offer  proposes  to  reduce  textile 
and  clothing  tariffs  by  approximately  12  percent  overall. 

Disciplines:   All  GATT  contracting  parties  will  be  subject  to  the 
disciplines  of  the  Agreement  on  Textiles  and  Clothing,  whether  or 
not  they  were  signatories  to  the  MFA.   China,  although  a  member 
of  the  MFA,  will  not  be  permitted  to  sign  this  agreement  until  it- 
becomes  a  member  of  the  GATT,  and,  until  then,   will  not  be  the 
beneficiary  of  any  quota  liberalization  by  the  United  States. 

Finally,  the  agreement  establishes  the  Textile  Monitoring  Body 
(TMB)  to  supervise  implementation  of  the  agreement.   This 
replaces  the  Textile  Surveillance  Body  (TSB) .   Any  disputes 
related  to  implementation  will  be  heard  by  the  TMB. 


4 .   SAFEGUARDS 


U.S.  Objectives 


The  principal  of  negotiation  objectives  of  the  United  States 
regarding  safeguards  were: 

o    to  improve  and  expand  rules  and  procedures  covering 
safeguard  measures; 

o    to  ensure  that  safeguard  measures  are  transparent, 

temporary,  degressive  and  subject  to  review  and  termination 
when  no  longer  necessary;  and 

o    to  require  notification  and  monitoring  of  import  relief 
actions  for  domestic  industries. 

Results 

The  agreement  incorporates  many  concepts  long  included  in  U.S. 
safeguards  law  —  Section  201  of  the  Trade  Act  of  1974  — 
ensuring  that  all  countries  will  use  comparable  rules  and 
procedures  (consistent  with  U.S.  domestic  legislation  and 
procedures)  when  taking  safeguard  actions. 
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Key  Provisions 

The  agreement  provides  for  suspending  the  automatic  right  to 
retaliate  for  the  first  three  years  of  a  safeguard  measure;  thus 
providing  an  incentive  for  countries  to  use  GATT  safeguard  rules 
when  import-related,  serious  injury  problems  occur. 

The  agreement  requires  that  existing  Voluntary  Restraint 
Agreements  (VRA)  be  phased  out  within  four  years,  but  allows  each 
country  one  "grandfathered"  exception  under  extraordinary 
circumstances  (e.g.,  the  EC- Japan  auto  VRA)  which  can  continue 
until  1999. 

Other  provisions  relating  to  safeguards  actions  include: 

o    an  8  year  maximum  duration  for  an  action; 

o    a  requirement  for  a  transparent,  public  process  for  making 
injury  determinations,  including: 

a  public  hearing  or  comparable  opportunity  to  present 
views  and  challenge  those  of  others,  and 

a  published  report,  giving  detailed  analysis  of  the 
reasons  for  the  decision; 

o    degressivity  (the  requirement  that  any  action  taken  be 
steadily  liberalized  over  its  lifetime) ; 

criteria  for  injury  determinations  clearly  defined; 

a  provision  to  discourage  repeated  application  of  safeguard 
measures  on  the  same  product;  and 

recognition  of  the  right  to  take  special  safeguard  measures 
for  perishable  products  such  as  agricultural  and 
horticultural  goods. 


o 
o 


5.   ANTIDUMPING 


U.S.  Objectives 


The  principal  negotiating  objective  of  the  United  States 
regarding  antidumping  was  to  improve  GATT  provisions  to  define, 
deter,  discourage  the  persistent  use  of,  and  otherwise  discipline 
dumping  practices,  including  dumping  practices  not  adequately 
covered  by  the  1979  Antidumping  Code.   In  the  antidumping 
negotiations,  the  United  States  sought  increased  disciplines  on 
injurious  dumping  and  improved  transparency  and  due  process  in 
antidumping  proceedings.   The  United  States  also  sought  to  ensure 
that  the  antidumping  rules  continue  to  provide  an  effective  tool 

8 


67276      Federal  Register  /  Vol.  58.  No.  242  /  Monday,  December  20,  1993  /  Presidential  Documents 

*^^— ^^^^^^^^^^^^^^^^^^^^— ^"^^^^^^^^^^^^^^^^^^^^^^— ^^"^^^^^^^^^^^^^^^^^^—M ^i^^^^^^^^^^^^^^^i^^i^— ^w^^^^^^^Mi^^^^ 

to  combat  injurious  dumping. 

Results 

The  new  agreement  achieves  U.S.  objectives.   Furthermore,  it 
balances  the  interests  of  U.S.  industries  that  use  U.S. 
antidumping  laws  to  combat  unfair  trade  practices  in  the  domestic 
market  and  those  of  U.S.  exporters  that  are  subject  to  unfair 
administrative  practices  in  foreign  antidumping  investigations. 

Kev  Provisions 

Transparency:   The  transparency  and  due  process  requirements 
proposed  by  the  United  States  were  accepted  in  their  entirety. 
For  example,  the  agreement  requires  investigating  authorities 
to  provide  public  notice  and  written  explanations  of  their 
actions.   These  new  requirements  should  benefit  U.S.  exporters  by 
improving  the  fairness  of  other  countries'  antidumping  regimes. 

Diversionary  dumping:   The  new  agreement  does  not  limit  U.S. 
discretion  to  discipline  diversionary  dumping.   There  is  no 
explicit  reference  to  anti-circvimvention  in  the  text  of  the 
agreement.   However,  a  ministerial  declaration  accompanying  the 
agreement  recognizes  the  problem  of  circumvention  and  the  need  to 
develop  uniform  anti-circumvention  rules  in  the  future.   Thus, 
the  agreement  does  not  inhibit  the  application  of  current  U.S. 
anti-circumvention  provisions. 

Effect  on  U.S.  Lavs:   Although  the  new  agreement  will  require 
some  changes  in  existing  U.S.  antidumping  law,  these  changes  will 
not  weaken  U.S.  trade  laws.   To  the  contrary,  the  new  agreement 
incorporates  important  aspects  of  U.S.  antidumping  practice  not 
previously  recognized  under  the  1979  Antidumping  Code.   These 
fundamental  aspects  of  U.S.  antidumping  practice  are  now  immune 
from  GATT  challenge. 

For  example,  the  agreement  expressly  authorizes  the 
International^  Trade  Commission's  "cumulation"  practice 
of  collectively  assessing  injury  due  to  imports  from 
several  different  countries  and  the  Department  of 
Commerce's  practice  of  disregarding  below  costs  sales, 
if  they  are  substantial,  in  determining  fair  value  for 
export  sales. 

Methodology:   In  comparison  to  the  1979  Antidumping  Code,  the  new 
agreement  defines  in  much  greater  detail  the  methodology 
investigating  authorities  may  apply  in  conducting  antidumping 
investigations.   These  methodological  definitions  will  add  valued 
predictability  to  all  antidumping  practices. 

~   For  example,  the  agreement  defines  "de  minimis  margins" 
and  "negligible  imports"  for  purposes  of  terminating 
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investigations.   These  definitions  will  protect  U.S. 
exporters  from  harassing  investigations  and  provide 
guidance  to  domestic  industries  when  deciding  which 
countries  to  include  in  a  petition. 

Dispute  Sattlement:   In  accordance  with  U.S.  negotiating 
objectives,  disputes  between  GATT  members  on  dumping  matters  will 
be  settled  by  binding  dispute  settlement.   Dispute  settlement 
panels  will  apply  an  explicit  standard  of  review  when  reviewing 
agency  determinations.   The  addition  of  an  explicit  standard  of 
review  is,  without  doubt,  the  most  important  aspect  of  the  new 
antidumping  agreement.  It  will  enable  the  United  States  to 
continue  enforcing  U.S.  antidumping  laws,  and,  at  the  same  time, 
give  U.S.  exporters  a  useful  tool  to  correct  impermissible 
actions  by  foreign  antidumping  authorities. 

--   The  standard  of  review  acknowledges  that  there  may  be 
more  than  one  permissible  interpretation  of  the 
agreement  or  facts  and  requires  panels  to  defer  to 
permissible  interpretations  by  GATT  members. 

6.   SUBSIDIES  AND  COUMTERVAILING  MEASURES 

U.S.  Objectives 

U.S.  negotiating  objectives  in  the  subsidies  negotiations  were 
to: 

o    clarify  and  strengthen  multilateral  subsidy  rules  and 
disciplines, 

o    extend  the  application  of  disciplines  to  unfair  practices 
not  adequately  covered  by  existing  rules  (e.g. .  resource 
input  subsidies  and  export  targeting  practices) ,  maintain 
the  effectiveness  of  the  U.S.  countervailing  duty  law,  and 

O    elevate  the  level  of  obligations  imposed  upon  developing 

countries,  at  least  in  those  areas  where  they  are  globally 
competitive.   Many  other  countries,  while  interested  in 
clarifying  multilateral  subsidy  rules,  were  also  intent  on 
restricting  the  application  of  countervailing  duty  remedies 
and  in  protecting  certain  forms  of  subsidies  from  any  type 
of  trade  action. 

Results 

The  new  agreement  strikes  a  balance  between  these  various 
interests,  establishing  clearer  rules  and  stronger  disciplines  in 
the  subsidies  area  while  also  making  certain  subsidies  non- 
actionable,  provided  they  are  subject  to  conditions  designed  to 
limit  distort ive  effects. 

10 
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Key  Provisions 

Dsfinition  of  Subsidy:   The  Agreement  creates  three  categories  of 
subsidies  and  remedies:  (1)  prohibited  subsidies;  (2)  permissible 
subsidies  which  are  actionable  multilaterally  and  countervailable 
unilaterally  if  they  cause  adverse  trade  effects;  and  (3) 
permissible  subsidies  which  are  non-actionable  and  non- 
countervailable  if  they  are  structured  according  to  criteria 
intended  to  limit  their  potential  for  distortion.   The  Agreement, 
for  the  first  time  in  GATT,  defines  a  subsidy  (on  the  basis  of  a 
"financial  contribution"  which  confers  a  benefit)  and  the 
conditions  which  must  exist  in  order  for  a  subsidy  to  be 
actionable  (i.e. .   U.S.  rules  on  "specificity"). 

Prohibited  Subsidies:   The  Agreement  prohibits  export  subsidies, 
including  de  facto  export  subsidies,  and  subsidies  contingent 
upon  the  use  of  local  content.   It  also  makes  operational  the 
rules  for  demonstrating  when  the  use  of  subsidies  by  a  country 
has  adversely  affected  another  country's  trade  interests  through 
price  or  volume/market  share  effects  (i.e. .  "serious  prejudice") , 
and  creates  an  obligation  to  withdraw  the  subsidy  or  remove  the 
adverse  effects  when  such  effects  are  identified.   The  Agreiement 

establishes  a  presumption  of  serious  prejudice  in  situations 
where  the  total  ad  valorem  subsidization  of  a  product  exceeds  5 
percent  (calculated  on  the  basis  of  the  cost  to  the  subsidizing 
government  of  granting  the  subsidies) ,  or  when  subsidies  are 
provided  for  debt  forgiveness  or  to  cover  a  firm's  or  an 
industry's  operating  losses. 

Hon-actionable  Subsidies:   Subject  to  specific,  limiting 
criteria,  the  Agreement  makes  the  following  types  of  subsidies 
non-actionable:   (1)  certain  government  assistance  for  industrial 
research  and  pre-competitive  development  activity,  (2)  certain 
government  assistance  for  regional  development,  and  (3)  certain 
government  assistance  to  adapt  existing  plant  and  equipment  to 
new  environmental  requirements. 

Government  assistance  for  industrial  research  and  development  is 
non-actionable  if  the  assistance  for  "industrial  research"  is 
limited  to  75  percent  of  eligible  research  costs  and  the 
assistance  for  "pre-competitive  development  activity"  (equivalent 
to  applied  research  and  development  activities  essentially 
through  the  creation  of  the  first,  non-commercial  prototype)  is 
limited  to  50  percent  of  eligible  costs. 

In  addition,  government  assistance  for  regional  development  is 
non-actionable  to  the  extent  that  the  assistance  is  provided 
within  regions  that  are  determined  to  be  disadvantaged  on  the 
basis  of  neutral  and  objective  criteria  and  the  assistance  is  not 
targeted  to  a  specific  industry  or  group  of  recipients  within 
eligible  regions.   Finally,  government  assistance  to  meet 
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environmental  requirements  is  non-actionable  to  the  extent  that 
It  is  limited  to  a  one-time  measure  equivalent  to  20  percent  of 
the  costs  of  adapting  existing  facilities  to  new  standards  and 
does  not  cover  any  manufacturing  cost  savings  which  may  be 
achieved. 

Both  the  non-actionable  subsidy  provisions  and  the  provisions 
establishing  a  rebuttable  presumption  of  serious  prejudice  will 
expire  automatically  5  years  after  the  entry  into  force  of  the 
agreement,  unless  it  is  decided  to  continue  them  in  current  or 
modified  form. 

Other  provisions:   The  Agreement  makes  CVD  rules  more  precise 
and  in  many  cases  reflects  U.S.  practice  and  methodologies.   For 
example,  for  the  first  time,  GATT  rules  will  explicitly  recognize 
U.S.  "benefit-to-the-recipient"  calculation  methodologies  in 
order  to  determine  the  "benefit  conferred"  by  subsidies  in  CVD 
cases. 

The  Agreement  imposes  multilateral  subsidy  disciplines  on 
developing  countries  although  subject  to  certain  derogations   A 
framework  has  been  established  for  the  gradual  elimination  of 
export  subsidies  and  local  content  subsidies  maintained  by 
developing  countries.   Moreover,  export  subsidies  used  in  a  given 
product  sector  must  be  phased  out  over  8  years  (for  least 
developed  countries)  or  2  years  (for  other  developing  countries) 
whenever  the  country's  share  of  world  trade  in  that  sector 
reaches  3.25  percent  during  2  consecutive  years. 

m 

7.   TRADE-RELATED  INVESTMENT  MEASURES 

U.S.  Objectives 

The  principal  trade  negotiating  objective  of  the  United  States 
regarding  trade-related  investment  measures  (TRIMs)  was  to  reduce 
or  eliminate  the  trade  distortive  effects  of  certain  trade- 
related  investment  measures. 

Results 

The  Agreement  prohibits  local  content  and  trade  balancing 
requirements.   This  prohibition  will  apply  whether  the  measures 
are  mandatory  or  are  required  in  return  for  an 
incentive /advantage.   A  transition  period  of  5  years  will  be 
afforded  for  developing  countries  to  eliminate  existing 
prohibited  measures,  but  only  if  they  notify  the  GATT  regarding 
each  specific  measure.   Only  two  years  is  provided  for  developed 
countries.   (Investment  issues  are  also  dealt  with  in  the  General 
Agreement  on  Trade  in  Services . ) 


Key  Provisions 
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Prohibition  of  TRZlto:   The  TRIMs  agreement  reinforces  GATT 
obligations  by  providing  (1)  that  no  party  shall  apply  TRIMs  that 
are  inconsistent  with  the  GATT  and  (2)  an  illustrative  list  of 
prohibited  measures,  specifically  identifying  local  content 
requirements  and  trade  balancing  requiremen'^s  as  falling  within 
this  prohibition.   These  measures  are  prohibited  whether  they 
are  mandatory  conditions  on  investment  or  are  required  in  return 
for  an  incentive /advantage. 

Notification  and  Transition:  A  transition  period  of  5  years  is 
provided  for  developing  countries  (2  years  for  developed 
countries)  to  eliminate  prohibited  TRIMs.  The  transition  period 
is  7  years  for  the  least  develope<l  countries.  To  be  eligible  for 
the  transition  period,  parties  must  notify  the  GATT  regarding 
each  specific  measure. 

Competitive  Disadvantage:  The  Agreement  includes  a  provision 
that  permits  countries  to  place  a  TRIM  on  a  new  firm  for  the 
duration  of  the  relevant  transition  period  where  necessary  to 
avoid  disadvantaging  existing  investments  that  are  subject  to  a 
TRIM.   This  is  a  point  that  is  of  particular  importance  to  U.S. 
firms  that  are  currently  burdened  by  TRIMs. 

Investment  and  Competition  Policy:   Not  later  than  5  years  after 
entry  into  force  there  will  be  a  review  of  the  operation  of  the 
Agreement.  As  part  of  this  review,  the  WTO   Council  for  Trade  in 
Goods  will  consider  whether  the  Agreement  should  be  complimented 
with  provisions  on  investment  policy  and  competition  policy. 


8.   IMPORT  LICEH8IM6  PROCEDURES 


U.S.  Objectives 


The  objectives  of  the  United  States  regarding  the  Agreement  on 
Import  Licensing  Procedures  were  to  tighten  the  definitions  and 
disciplines  in  the  Agreement  with  regard  to  automatic  and  non- 
automatic  licensing  and  to  provide  for  a  number  of  procedural 
improvements. 

Results 

The  Agreement  more  precisely  defines  automatic  and  non-automatic 
licensing. 

Kev  Provisions 

Licensing  Requirements:   For  signatories  maintaining  licensing 
requirements  and  procedures,  changes  in  license  application 
procedures  for  both  automatic  and  non-automatic  licenses  must  be 
published  at  least  21  days  prior  to  implementation  of  the  change 
in  procedure.   The  time  period  available  to  importers  for 
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submission  of  license  applications  must  be  at  least  21  days,  with 
provisions  for  extensions  in  certain  cases. 

Non-Aut.oaatic  Licenses:   Non-automatic  licensing  procedures  must 
intensify  the  measures  they  are  designed  to  implement  and  cannot 
be  more  administratively  burdensome  than  ali^olutely  necessary. 
The  processing  of  individual  applications  for  non-automatic 
licenses  must  be  completed  within  a  period  of  30  days,  and  within 
60  days  if  all  applications  are  considered  simultaneously. 

New  Procedures:   Signatories  that  institute  new  licensing 
procedures  or  change  existing  procedures  must  notify  the  Import 
Licensing  Committee  of  the  action  within  60  days  and  include 
information  covering: 

products  subject  to  licensing, 

points  of  contact  for  information  on  licensing, 

the  administrative  body  for  submission  of  applications 

for  licensing, 

where  licensing  procedures  are  published, 

wh^ether  the  procedure  is  automatic  or  non-automatic, 

the  administrative  purpose  of  automatic  licensing, 

the  measure  being  implemented  through  non-automatic  " 

licensing,  and 

the  expected  duration  of  the  procedure,  if  known. 

If  a  signatory  adopts  new  licensing  procedures  or  changes 
existing  licensing  procedures  and  does  not  report  those 
changes  to  the  Committee,  another  signatory  may  report  the 
actions. 


9.   CUSTOMS  VALUATION 


U.S.  Objectives 


The  objectives  of  the  United  States  concerning  the  Customs 
Valuation  Code  (Code)  were  to  improve  the  capabilities  of  and 
clarify  the  rights  and  obligations  of  customs  administrations  in 
investigating  and  taking  action  against  fraudulent  customs 
declarations,  to  ensure  that  bilateral  agreements  reached  did  not 
undermine  or  weaken  the  existing  obligations  of  the  Code  and  to 
try  to  increase  the  membership  of  developing  countries  in  the 
Code . 

Results 

The  negotiations  resulted  in  three  amendments  to  the  Code  which 
will: 

o    further  clarify  the  rights  and  obligations  of  both  importing 
and  exporting  countries  in  cases  of  suspected  fraud; 

14 


67282      Federal  Register  /  Vol.  58,  No.  242  /  Monday,  December  20,  1993  /  Presidential  Documents 

o    instruct  the  Customs  Valuation  Committee  to  accord 

sympathetic  consideration  to  requests  to  retain  officially 
established  minimum  values  under  paragraph  3  of  the  Protocol 
to  the  Agreement  on  Implementation  of  Article  VII  of  the 
6ATT;  and 

o    encourage  developing  countries,  with  the  assistance  of  the 
Brussels-based  Customs  Cooperation  Council,  to  undertake 
studies  in  areas  of  concern  relating  to  the  valuation  of 
goods  imported  by  sole  agents,  sole  distributors  and  sole 
concessionaires . 


10.   PRESHIPMEMT  INSPECTION 


U.S.  Objectives 


The  principal  objectives  of  the  United  States  in  negotiating  the 
Agreement  on  preshipment  inspection  were  to  regulate  the 
activities  of  Preshipment  Inspection  ("PSI")  companies  and  to 
reduce  or  eliminate  the  impediments  to  international  trade  for 
U.S.  exporters  resulting  from  the  use  of  such  companies  by 
developing  countries  to  supplement  or  replace  national  customs 
services.   A  third  objective  was  to  set  up  a  dispute  settlement 
mechanism  to  resolve  disputes  quickly  between  PSI  companies  and 
exporters . 

Results  and  Kev  Provisions 

The  Agreement  provides  that  user  countries  ensure: 

o    that  the  activities  of  PSI  companies  be  carried  out  on  a 
non-discriminatory  basis  for  all  exporters; 

o    that  quantity  and  quality  inspections  are  in  accordance  with 
the  purchase  agreement  or  with  international  standards; 

o    that  price  verification  activities  be  conducted  according  to 
prescribed  guidelines  which  include  providing  the  exporter 
with  opportunities  to  explain  his  price; 

o    that  inspection  operations  be  performed  in  a  transparent 
manner  and  exporters  be  immediately  informed  of  all 
procedural  requirements  necessary  to  obtain  a  clean  report 
of  findings; 

o    that  PSI  companies  maintain  procedures  that  treat  all 
business  information  not  in  the  public  domain  as 
confidential; 

o    that  procedures  be  maintained  to  preclude  conflict-of- 
interest  relationships  between  a  PSI  company  and  other 
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entities; 

o    that  unreasonable  delays  be  avoided;  and  a  guideline  of  five 
working  days  be  established  for  PSI  companies  to  provide  a 
clean  report  of  findings  or  a  detailed  explanation  of  why 
not; 

o    that,  if  requested  by  the  exporter,  a  preliminary 

verification  of  price  be  undertaken  by  the  PSI  company  based 
only  on  the  contract  and  the  pro  forma  invoice;  and 

o    that  PSI  companies  set  up  an  appeals  procedure  to  make 
decisions  concerning  grievances  raised  by  exporters. 

In  addition,  the  Agreement  establishes  a  review  procedure  to 
expedite  the  resolution  of  grievances  or  disputes  that  cannot  be 
resolved  bilaterally.   The  review  will  be  administered  by  an 
"independent  entity,"  under  the  joint  supervision  of  the 
International  Chamber  of  Commerce  and  the  International 
Federation  of  Inspection  Agencies,  which  will  establish  panels  to 
review  disputes.   The  decision  of  the  panel  will  be  binding  on 
the  parties  to  the  dispute. 

11.   RULES  OF  ORIGIN 
U.S.  Objectives 

The  U.S.  objective  in  pursuing  an  Agreement  on  Rules  of  Origin 
was  to  develop  a  multilateral  and  harmonized  set  of  rules  for  the 
determination  of  the  origin  of  goods  that  would  afford  greater 
predictability  for  U.S.  exporters,  importers  and  manufacturers  in 
the  international  trading  environment. 

Results 

The  Agreement  establishes  a  three-year  work  program  to  harmonize 
rules  of  origin  among  the  GATT  contracting  parties.   The  results 
of  this  work  program  will  be  annexed  as  an  integral  part  of  the 
Agreement.   The  Agreement  establishes  a  GATT  Committee  on  Rules 
of  Origin  and  a  Customs  Cooperation  Council  Technical  Committee 
on  Rules  of  Origin.   These  committees  are  to  develop,  within 
three  years,  detailed  definitions  on  which  to  base  harmonized 
rules  of  origin. 

Kev  Provisions 

Disciplines:   The  Agreement  sets  out  the  disciplines  that  the 

contracting 

parties  intend  to  be  applied  as  a  result  of  the  achievement  of 

harmonized  rules  of  origin.   Some  of  these  disciplines  are: 
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o    rules  of  origin  applied  to  imports  and  exports  shall  not  be 
more  stringent  than  rules  of  origin  applied  to  domestic 
goods ; 

o    rules  of  origin  shall  be  administered  in  a  consistent, 
uniform,  impartial  and  reasonable  manner; 

o    requests  for  assessment  of  origin  of  a  good  shall  be  issued 
not  later  than  150  days  of  a  request,  and  such  assessments 
shall  remain  valid  for  three  years; 

o    changes  in  rul6s  6f  origin,  or  new  rules  of  origin,  shall 
not  be  applied  retroactively;  and 

o    any  information  provided  on  a  confidential  basis  for  the 

purpose  of  application  of  rules  of  origin  is  to  be  treated 
ad  strictly  confidential  by  the  authorities  concerned. 

Transition  Rules:   The  Agreement  provides  for  similar  disciplines 
to  be  observed  during  the  three  year  work  program  to  harmonize 
non-preferential  rules  of  origin.   That  work  program  is  likely  to 
begin  in  the  Spring  of  1994.   During  this  transition  period, 
criteria  used  to  establish  origin  must  precisely  and  specifically 
define  the  requirements  to  be  met.   These  rules  of  origin  are  not 
to  be  used  to  influence  trade  or  to  create  distortions  or 
restrictions  of  trade.   In  addition,  contracting  parties  are 
^-   required  to  publish  changes  to  their  rules  of  origin  at  least 
sixty  days  before  such  changes  come  into  effect. 


12.   TECHNICAL  BARRIERS  TO  TRADE 


U.S.  Objectives 


The  principal  negotiating  objective  of  the  United  States  was  to 
improve  the  1979  Agreement  on  Technical  Barriers  to  Trade  (TBT) 
and  expand  country  participation  in  the  TBT. 

Results 

The  new  Agreement  improves  the  rules  respecting  standards, 
technical  regulations  and  conformity  assessment  procedures. 
Furthermore,  every  country  that  is  a  Member  of  the  new  World 
Trade  Organization  will  be  required  to  adhere  to  the  new  TBT 
Agreement . 

Key  Provisions 

Standards  and  Tschnical  Regulations:   The  new  TBT  ensures  that 
each  country  has  the  right  to  establish  and  maintain  standards 
and  technical  regulations  for  the  protection  of  human,  animal  and 
plant  life  and  health  and  of  the  environment  and  for  prevention 
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against  deceptive  practices.   The  Agreement  provides  that  each 
country  may  determine  its  appropriate  level  of  protection  and 
ensures  that  the  encouragement  to  use  international  standards 
will  not  result  in  downward  harmonization.   Standards  and 
regulations  may  specify  product  characteris^itcs  and  related 
processes  and  production  methods.   At  the  same  time,  it  ensures 
that  product  standards  and  related  procedures  do  not  create 
unnecessary  obstacles  to  trade. 

Conformity  Assessment  Procsdures:   The  Agreement  covers  the  range 
of  conformity  assessment  procedures  (e.g. .  registration, 
inspection,  laboratory  accreditation)  used  to  determine 
conformance  to  a  technical  regulation  or  standard.   Disciplines 
concerning  the  acceptance  of  results  of  conformity  assessment 
procedures  by  another  country  have  also  been  improved.   Finally, 
it  enhances  the  ability  of  a  foreign-based  laboratory  or  firm  to 
gain  recognition  under  another  country's  laboratory 
accreditation,  inspection  or  quality  system  registration  scheme. 

Other  Rules:   The  Agreement  guarantees  the  transparency  of 
product  standards  creation  and  related  procedures  by  requiring 
advance  notice  and  opportunity  for  comment.   The  Agreement 
establishes  a  Committee  on  Technical  Barriers  to  Trade  that 
provides  a  framework  for  avoiding  and  resolving  disputes. 


13.   SANITARY  AND  PHYTOSANITARY  MEASURES 

U.S.  Objectives 

A  principal  negotiating  objective  of  the  United  States  was  the 
elimination  of  unjustified  sanitary  and  phytosanitary 
restrictions  on  agricultural  trade,  without  impairing  the  right 
of  the  United  States  or  the  states  to  establish  and  apply 
appropriate  measures  to  protect  public  health  and  control  plant 
and  animal  pests  and  diseases. 

Results 

The  Agreement  on  the  Application  of  Sanitary  and  Phytosanitary 
("S&P")  Measures  establishes  rules  and  disciplines  for  the 
development  and  application  of  S&P  measures  —  i.e.,  measures 
taken  to  protect  human,  animal  or  plant  life  or  health  in  the 
areas  of  food  safety  and  agriculture.   These  new  rules  and 
disciplines  will  guard  against  the  use  of  unjustified  S&P 
measures  against  U.S.  agricultural  exports.   At  the  same  time, 
U.S.  animal  and  plant  health  measures  and  food  safety 
requirements  are  protected. 

Key  Provisions 

S&P  measures  include  a  wide  range  of  health  protection  measures, 

18 


67286      Federal  Register  /  Vol.  58,  No.  242  /  Monday.  December  20.  1993  /  Presidential  Documents 

for  example,  quarantine  procedures,  food  processing  and 
production  measures,  meat  slaughter  and  inspection  rules,  and 
procedures  for  approval  of  food  additives  or  for  the 
establishment  of  pesticide  tolerances. 

The  S&P  agreement  clearly  recognizes  and  acknowledges  the 
sovereign  right  of  each  country  to  establish  laws,  regulations 
and  requirements  necessary  to  protect  life  and  health,  but 
specifies  rules  and  disciplines  intended  to  prevent  a  contracting 
party  from  using  S&P  measures  as  disguised  barriers  to  trade. 

The  agreement  requires  that  a  government's  S&P  measures  be  based 
on  scientific  principles  and  sufficient  scientific  evidence 
(while  explicitly  permitting  governments  to  act  on  a  provisional 
basis  where  relevant  scientific  evidence  is  insufficient) .   A 
government  may  determine  whatever  level  of  health  protection  it 
deems  appropriate  for  its  population,  but  must  avoid  arbitrary  or 
unjustifiable  distinctions  in  the  levels  it  deems  appropriate  if 
this  would  discriminate  between  imported  products  and  domestic 
products  or  create  a  disguised  barrier  to  trade. 

The  agreement  generally  requires  the  use  of  international 
standards  as  a  basis  for  S&P  measures,  but  each  government 
remains  free  to  adopt  an  S&P  measure  more  stringent  than  the 
relevant  international  standard  where  the  more  stringent  measure 
is  based  on  available  scientific  evidence  and  risk  assessment  as 
^  ■   provided  in  the  Agreement  or  where  it  is  the  consequence  of  the 
level  of  protection  that  the  government  has  determined  is 
appropriate. 

The  agreement  also  ensures  increased  transparency  in  the  process 
of  establishing  S&P  measures  by  requiring  advance  notice  and 
opportunity  for  comment  and  national  inquiry  points. 


14 .   SERVICES 


U.S.  Objectives 


The  principal  trade  negotiating  objectives  of  the  United  States 
regarding  trade  in  services  were: 

o    to  reduce  or  to  eliminate  barriers  to,  or  other  distortions 
of,  international  trade  in  services,  including  barriers  that 
deny  national  treatment  and  restrictions  on  establishment 
and  operation  in  such  markets; 

o    to  develop  internationally  agreed  rules,  including  dispute 

settlement  procedures,  which  will  reduce  or  eliminate  such 

barriers  or  distortions,  and  help  ensure  fair,  equitable 
opportunities  for  foreign  markets;  and 
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o    to  pursue  these  objectives  while  taking  into  account 

legitimate  U.S.  domestic  objectives  including,  but  not 
limited  to,  the  protection  of  legitimate  health  or  safety, 
essential  security,  environmental,  consumer  or  employment 
opportunity  interests  and  the  law  and  regulations  in  those 
areas. 

Results 

The  General  Agreement  on  Trade  in  Services  (GATS)  is  the  first 
multilateral,  legally  enforceable  agreement  covering  trade  and 
investment  in  the  services  sectors.   The  GATS  also  provides  a 
specific  legal  basis  for  future  negotiations  aimed  at  eliminating 
barriers  that  discriminate  against  foreign  services  providers  and 
deny  them  market  access. 

Key  Provisions 

Fraaework:   The  principal  elements  of  the  GATS  framework 
agreement  include  most-favored-nation  (MEN)  treatment,  national 
treatment,  market  access,  transparency  and  the  free  flow  of 
payments  and  transfers.   The  rules  embodied  in  the  framework  are 
augmented  by  sectoral  annexes  dealing  with  issues  affecting 
financial  services,  movement  of  personnel,  enhanced 
telecommunications  services  and  aviation  services. 

Schedules:   Complementing  the  framework  rules  and  annexes  are 
binding  commitments  to  market  access  and  national  treatment  in 
services  sectors  that  countries  schedule  as  a  result  of  bilateral 
negotiations.   In  order  to  fulfill  the  market  access  and  national 
treatment  provisions  of  the  GATS,  each  government  has  submitted  a 
schedule  of  market  access  commitments  in  services  which  will 
become  effective  upon  entry  into  force  of  the  GATS.   Countries 
are  also  permitted  to  take  one-time  exemptions  from  the  most- 
favored-nation  provision  in  the  GATS. 

Schedules  of  commitments  include  horizontal  measures  such  as 
commitments  regarding  movement  of  personnel  and  service 
providers.   The  schedules  also  include  commitments  in  specific 
sectors,  such  as:  professional  services  (accounting, 
architecture,  engineering) ,  other  business  services  (computer 
services,  rental  and  leasing,  advertising,  market  research, 
consulting,  security  services) ,  communications  (value-added 
telecommunications,  couriers,  audio-visual  services) , 
construction,  distribution  (wholesale  and  retail  trade, 
franchising) ,  educational  services,  environmental  services, 
financial  services  (banking,  securities,  insurance) ,  health 
services  and  tourism  services.   Maritime  and  civil  aviation 
commitments  were  also  scheduled  by  a  small  number  of  countries. 

National  Treatment:   The  GATS  contains  a  strong  national 
treatment  provision  that  requires  a  country  to  accord  to  services 
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and  services  suppliers  of  other  countries  treatment  no  less 
favorable  than  that  accorded  to  its  own   services  and  services 
suppliers.   It  specifically  requires  GATS  countries  to  ensure 
that  their  laws  and  regulations  do  not  tilt,  competitive 
conditions  in  the  domestic  market  against  foreign  firms  in 
scheduled  services  sectors,  i.e. .  those  listed  in  its  schedule  of 
commitments. 

Market  Access:   The  GATS  also  includes  a  market  access  provision 
which  incorporates  disciplines  on  six  types  of  discriminatory 
measures  that  governments  frequently  impose  to  limit  competition 
or  new  entry  in  their  markets.   These  laws  and  regulations  — 
such  as  restrictions  on  the  number  of  firms  allowed  in  the 
market,  economic  "needs  tests"  and  mandatory  local  incorporation 
rules  —  are  often  used  to  bar  or  restrict  market  access  by 
foreign  firms.   A  country  must  either  eliminate  these  barriers  in 
any  sector  that  it  includes  in  its  schedule  of  commitments  or 
negotiate  with  its  trading  partners  for  their  limited  retention. 

Additional  Provisions:   For  services  companies  who  benefit  from 
sectoral  commitments,  the  framework  also  guarantees  the  free  flow 
of  current  payments  and  transfers.  The  provision  on  transparency 
requires  prompt  publication  of  all  relevant  measures  covered  by 
the  agreement.   The  GATS  allows  countries  to  enter  into  free 
trade  arrangements  with  other  countries  and  to  establish  mutual 
recognition  agreements  for  licensing,  qualifications  or 
standards.   Disputes  over  barriers  to  trade  in  services  will  be 
settled  under  the  new  strengthened  rules  of  the  Dispute 
Settlement  Understanding. 

The  GATS  also  recognizes  the  right  to  regulate  or  introduce  new 
regulations.   Exceptions  to  the  GATS  are  provided  for  national 
security,  safety,  human,  animal  and  plant  life  or  health, 
prevention  of  fraudulent  practices,  protection  of  privacy,  and 
measures  taken  pursuant  to  tax  laws. 

Subject  to  negotiations,  specific  laws  or  regulatory  practices 
may  be  exempted  from  MFN  treatment,  by  listihg  them  in  an  annex 
provided  for  that  purpose.  This  mechanism  allows  countries  to 
preserve  their  ability  to  use  unilateral  measures  as  a  means  of 
encouraging  trade  liberalization. 

Future  Negotiations:   Given  the  breadth  and  complexity  of  the 
services  sector,  the  GATS  provides  for  the  progressive 
liberalization  of  trade  in  services.   Successive  rounds  may  be 
commenced  at  five-year  intervals  to  allow  improvements  in  market 
access  and  national  treatment  commitments  and  to  allow 
liberalization  of  MFN  exemptions.   The  GATS  also  sets  out  terms 
for  the  negotiation  of  several  framework  provisions  which 
currently  contain  no  substantive  disciplines  such  as  subsidies, 
government  procurement,  and  emergency  safeguard  actions.   In 
addition.  Ministerial  Decisions  related  to  the  GATS  will 
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establish  work  programs  in  several  areas  such  as  trade  and  the 
environment,  long  distance  basic  telephone  services,  maritime 
transport  services  and  reduction  of  barriers  to  trade  in 
professional  services. 

15.   TRADE-RELATED  INTELLECTUAL  PROPERTY  RIGHTS 

U.S.  Objectives 

The  principle  negotiating  objectives  of  the  United  States  with 
respect  to  trade-related  intellectual  property  rights  (TRIPs) 
were  to: 

o    implement  adequate  standards  for  the  protection  of 

copyrights,  patents,  trademarks,  semiconductor  chip  layout 
designs,  trade  secrets  and  to  prohibit  unfair  competition, 

o    establish  effective  enforcement  procedures  internally  and  at 
the  border,  and 

o    implement  effective  dispute  settlement  procedures  that 
improve  on  existing  GATT  procedures. 

Results 

The  TRIPS  agreement  establishes  improved  standards  for  the 
protection  of  a  full  range  of  intellectual  property  rights  and 
the  enforcement  of  those  standards  both  internally  and  at  the 
border.   The  intellectual  property  rights  covered  by  the 
agreement  are:   copyrights,  patents,  trademarks,  industrial 
designs,  trade  secrets,  integrated  circuits  (semiconductor  chips) 
and  geographical  indications. 

The  TRIPS  text  is  covered  by  the  Dispute  Settlement 
Understanding,  thus  ensuring  application  of  the  improved  dispute 
settlement  procedures,  including  the  possibility  of  imposing 
trade  sanctions,  such  as  increasing  tariffs,  if  another  Member 
violates  TRIPs  obligations. 

The  TRIPS  agreement  achieves  improved  standards  of  protection  in 
the  areas  of  key  interest  to  the  United  States.   In  the  area  of 
protection  of  geographic  indications,  the  U.S.  wine  industry  and 
trademark  owners  are  safeguarded  and  we  will  simply  make 
permanent  existing  regulations. 

The  agreement  also  includes  strong  enforcement  provisions  that 
are  critical  to  obtaining  effective  enforcement  of  the  agreed 
standards.   Members  must  also  enforce  copyrights  and  trademarks 
at  their  borders  against  counterfeiting  and  piracy. 
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Key  Provisions 

Copyrights:   The  text  resolves  some  key  trade  problems  for  U.S. 
software,  motion  picture  and  recording  interests  by: 

o    protecting  computer  orocrrams  as  literary  works  and  databases 
as  compilations  under  copyright; 

o    imposing  an  obligation  on  Members  to  grant  owners  of 
computer  programs  and  sound  recordings  the  right  to 
authorize  or  prohibit  the  rental  of  their  products; 

o    establishing  a  term  of  50  vears  for  the  protection  of  sound 
r'ecordinas  as  well  as  requiring  Members  to  provide 
protection  for  existing  sound  recordings;  and 

o    setting  a  minimum  term  of  50  years  for  the  protection  of 

motion  pictures  and  other  works  where  companies  may  be  the 
author. 

The  Agreement  also  obligates  Members  to  comply  with  the 

provisions  of  the  Berne  Convention,  the  preeminent  international 

copyright  treaty,  with  the  exception  of  that  Convention's 
requirements  on  moral  rights. 

Patents:   The  Agreement  resolves  long-standing  trade  irritants 
^'      for  U.S.  patent  interests,  especially  pharmaceutical  and 

agricultural  chemical  companies.   Key  benefits  provided  under  the 
Agreement  are: 

o  product  and  process  patents  for  virtually  all  types  of 
inventions,  including  pharmaceuticals  and  agricultural 
chemicals; 

o    meaningful  limitations  on  the  ability  to  impose  compulsory 
licensing; 

o    a  patent  term  of  20  vears  from  the  date  the  application  is 
filed;  and 

o    prompt  implementation  of  procedures  to  permit  the  filing  of 
patent  applications  covering  pharmaceuticals  and 
agricultural  chemicals  upon  the  entry  into  force  of  the 
agreement . 

Trademarks:   The  Agreement: 

o    requires  Parties  to  register  service  marks  in  addition  to 
trademarks ; 

o    enhances  protection  for'  internationally  well-known  marks: 
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o 
o 


prohibits  the  mandatory  linking  of  trademarks; 
prohibits  the  compulsory  licensing  of  marks. 


Other  Protections:   The  Agreement  also  provides  rules  for 
protecting:  "" 

o    trade  secrets  which  enable  owners  to  prevent  unauthorized 
use  or  disclosure  of  confidential  information; 

o    integrated  circuits  that  eliminate  the  deficiencies  of  the 
Washington  Treaty; 


o 
o 


industrial  designs  consistent  with  existing  U.S.  laws;  and 

non-generic  geographical  indications  used  to  identify  wines 
and  spirits. 


Finally,  the  Agreement  contains  obligations  to  provide  effective 
enforcement  for  these  intellectual  property  rights,  both 
internally  and  at  the  border  (including  safeguards  to  prevent 
abuses) ,  and  specific  provisions  on  injunctions,  damages  and 
obtaining  evidence. 


16.   DISPUTE  SETTLEMENT 


U.S.  Objectives 


In  the  negotiations  on  dispute  settlement,  the  United  States 
sought  to  improve,  strengthen  and  increase  the  transparency  of 
the  GATT  dispute  settlement  procedures  and  to  ensure  that  all  of 
the  Uruguay  Round  Agreements  were  subject  to  a  single  effective 
dispute  settlement  system.  The  principal  negotiating  objectives 
of  the  United  States  with  respect  to  dispute  settlement  were: 

o    to  provide  for  more  effective  and  expeditious  dispute 
settlement  mechanisms  and  procedures;  and 

o    to  ensure  that  such  mechanisms  within  the  GATT  and  Uruguay 
Round  agreements  provide  for  more  effective  and  expeditious 
resolution  of  disputes  and  enable  better  enforcement  of  U.S. 
rights. 

Results 

The  Dispute  Settlement  Understanding  (DSU)  creates  new  procedures 
for  settlement  of  disputes  arising  under  any  of  the  Uruguay  Round 
agreements.   It  significantly  improves  the  existing  system  by 
providing  strict  time  limits  for  each  step  in  the  dispute 
settlement  process.   The  effectiveness  of  the  system  is  also 
improved  through  provisions  guaranteeing  a  right  to  a  panel, 
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adoption  of  panel  reports  unless  there  is  a  consensus  to  reject 
the  report,  appellate  review  of  the  legal  aspects  of  a  report  on 
request,  time  limits  on  when  a  Member  must  bring  its  laws  into 
conformity  with  panel  rulings  and  recommendations  and 
authorization  of  retaliation  in  the  event  that  a  Member  has  not 
brought  its  laws  into  conformity  with  its  obligations  within  that 
set  period  of  time.   There  will  be  a  single  system  that  will 
apply  the  strengthened  rules  and  procedures  to  all  disputes  with 
only  minor  exceptions.   A  single  panel  will  now  be  able  to 
address  all  issues  raised  under  any  of  the  covered  agreements. 
Public  access  to  information  about  disputes  is  increased. 

Key  Provisions 

The  dispute  settlement  process  can  be  completed  within  16  months 
from  the  request  for  consultations  even  if  there  is  recourse  to 
the  DSU  appellate  body.   If  a  Member  does  not  implement  the 
panel's  recommendations  within  the  established  time  frame,  the 
complaining  party  can  seek  authorization  of  retaliation.   Such 
retaliation  can  consist  of  increases  in  bound  tariffs  or  other 
actions.   This  may  be  authorized  even  if  there  is  a  violation  of 
the  TRIPS  or  GATS  agreement. 

The  DSU  includes  improvements  in  providing  access  to  information 
in  the  dispute  settlement  process.   It  contains  a  requirement 
that  parties  to  a  dispute  provide  non-confidential  summaries  of 
their  panel  submissions  that  can  be  provided  to  the  public,  and 
recognition  that  a  party  can  disclose  its  submissions  and 
positions  to  the  public  at  any  time  that  it  choose.   It  expressly 
authorizes  panels  to  form  expert  review  groups  to  provide  advice 
on  scientific  or  other  technical  issues  of  fact. 

The  DSU  requires  Members  to  use  the  dispute  settlement  mechanism 
when  they  seek  redress  of  a  violation  of  one  of  the  agreements  or 
nullification  or  impairment  of  the  benefits  of  the  agreements. 
U.S.  law  currently  requires  recourse  to  GATT  dispute  settlement 
in  cases  involving  a  trade  agreement,  prior  to  taking  other 
actions. 

The  automatic  nature  of  the  new  procedures  will  vastly  improve 
the  enforcement  of  the  substantive  provisions  in  each  of  the 
agreements.   Other  countries  will  not  be  able  to  block  the 
adoption  of  panel  reports.  Members  will  have  to  implement 
obligations  promptly  and  the  United  States  will  be  able  to  take 
authorized  trade  action  if  Members  fail  to  act. 

If  Members  of  the  DSU  do  not  comply  with  their  obligations  at  the 
end  of  the  dispute  settlement  process,  trade  action  under  section 
301  of  the  Trade  Act  of  1974  will  be  legitimized  and  there  will 
be  no  risk  of  counter-retaliation. 
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17.   WORLD  TRADE  ORGANIZATION 


U.S.  Objectives 


The  principal  trade  negotiating  objectives  of  the  United  States 
regarding  the  improvement  of  GATT  and  multilateral  trade 
negotiation  agreements  were 

o    to  enhance  the  status  of  the  GATT; 

O    to  improve  the  operation  and  extend  the  coverage  of  the  GATT 
and  such  agreements  and  arrangements  to  products,  sectors, 
and  conditions  of  trade  not  adequately  covered;  and 

o    to  expand  country  participation  in  particular  agreements  or 
arrangements,  where  appropriate. 

Results 

The  Agreement  Establishing  the  World  Trade  Organization  (WTO) 
facilitates  the  implementation  of  trade  agreements  in  the  diverse 
areas  of  trade  in  goods,  trade  in  services  and  the  protection  of 
trade-related  intellectual  property  rights. 

The  WTO  would  encompass  the  current  GATT  structure  and  extend  it 
,to  new  disciplines  that  have  not  been  adequately  covered  in  the 
past.   By  bringing  together  disciplines  on  government  practices 
affecting  trade  in  goods  and  services  and  the  protection  of 
intellectual  property  rights  under  one  institutional  umbrella, 
the  WTO  Agreement  also  facilitates  the  "cross-retaliation" 
mechanism  of  the  integrated  dispute  settlement  understanding. 

In  addition,  the  WTO  will  help  to  resolve  the  "free  rider" 
problem  in  the  world  trading  system.   The  WTO  system  is  available 
only  to  countries  that  are  contracting  parties  to  the  GATT,  agree 
to  adhere  to  all  of  the  Uruguay  Round  agreements,  and  submit 
schedules  of  market  access  commitments  for  industrial  goods, 
agricultural  goods  and  services.   This  will  eliminate  the 
shortcomings  of  the  current  system  in  which,  for  example,  only  a 
handful  of  countries  have  voluntarily  adhered  to  disciplines  on 
subsidies  under  the  1979  Tokyo  Round  agreement. 

The  WTO  Agreement  establishes  a  number  of  institutional  rules 
(described  below)  that  will  be  applied  with  respect  to  all  of  the 
Uruguay  Round  agreements.   The  agreement  will  establish  an 
international  organization  with  a  stature  commensurate  with  that 
of  the  Bretton  Woods  financial  institutions,  the  World  Bank  and 
International  Monetary  Fund.   The  organization  would  not  be 
different  in  character  from  that  of  the  existing  GATT 
Secretariat,  however,  nor  is  it  expected  to  be  a  larger,  more 
costly,  organization. 
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Key  Provisions 

Trad«  and  Environmant:   The  WTO  Agreement  includes  in  its 
preamble  language  recognizing  the  importance  of  environmental 
concerns.   This  addresses  a  key  interest  among  U.S.  environmental 
and  conservation  groups,  which  have  often  expressed  concern  that 
our  international  trade  agreements  have  failed  to  take 
envirormental  issues  into  account.   WTO  negotiators  have  also 
agreed  to  develop  a  work  program  on  trade  and  environment  to 
ensure  the  responsiveness  of  the  multilateral  trading  system  to 
environmental  objectives. 

Deals ion-making:   The  United  States  was  successful  in  its  effort 
to  retain  the  practice  of  general  decision-making  by  consensus 
followed  under  the  GATT  since  1947.   Consensus  is  defined  as 
being  achieved  "if  no  Member,  present  at  the  meeting  where  the 
decision  is  taken,  formally  objects  to  the  proposed  decision." 
This  will  continue  to  enable  the  United  States  to  prevent  the 
application  to  us  of  a  decision  that  we  perceive  to  be  contrary 
to  our  interest. 

Amendments:   Similarly,  the  agreement  permits  amendments  but 
ensures  that  an  amendment  of  the  substantive  rights  and 
obligations  will  not  be  binding  on  the  United  States  without  its 
acceptance  of  the  amendment.   In  contrast,  amendments  to  purely 
procedural  provisions  of  the  Uruguay  Round  agreements  will  be 
^'       binding  on  all  Members  in  order  to  avoid  the  destabilizing  effect 
that  would  result  if  different  Members  were  subject  to  different 
procedural  rules. 

Waivers:   The  agreement  allows  the  Members  to  grant  waivers  of 
substantive  provisions  in  the  various  Uruguay  Round  agreements, 
but  only  in  exceptional  circumstances  and,  in  the  case  of  an 
obligation  subject  to  phased- in  implementation  (such  as  those  in 
the  TRIPS  agreement)  that  has  not  yet  been  fulfilled  by  the 
requesting  Member,  only  by  consensus.   Also,  the  waiver  provision 
substantially  increases  the  threshold  for  obtaining  waivers  from 
two-thirds  of  Members  present  to  three-quarters  of  all  Members. 
Any  waivers  granted  are  subject  to  specific  conditions,  including 
a  date  on  which  the  waiver  will  terminate. 

Interpretations:   The  WTO  Agreement  clarifies  that  the  reports  of 
dispute  settlement  panels  do  not  constitute  "authoritative" 
interpretations  of  the  relevant  agreements.   Only  the  Members 
themselves  (acting  through  the  Ministerial  Conference  or  General 
Council)  could  adopt  such  an  interpretation.   The  agreement  also 
states  that  interpretations  should  not  be  used  in  a  manner  that 
would  undermine  the  amendment  provisions. 

Non-application:   The  agreement  does  not  permit  sector  non- 
application.   Thus,  for  example,  India  is  precluded  from  not 
applying  the  TRIPs  agreement  to  the  United  States.   With  respect 
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to  Members  of  the  WTO  that  accede  to  the  WTO  but  are  not 
"original  Members"  (generally,  are  not  GATT  contracting  parties) 
a  Member  can  invoke  "global"  non-application.   Thus,  with  respect 
to  the  People's  Republic  of  China  and  possibly  other  acceding 
Members,  the  United  States  can  choose  not  to  apply  the  GATT  and 
the  Uruguay  Round  agreements  to  that  country  as  a  whole. 

Definitive  application:   In  joining  the  WTO  Agreement,  a  Member 
agrees  to  the  definitive  application  of  the  obligations  of  the 
Uruguay  Round  multilateral  trade  agreements.   (Accession  to  the 
Plurilateral  Trade  Agreements,  such  as  the  Agreement  on 
Government  Procurement,  is  limited  to  those  Members  that 
affirmatively  accept  these  agreements.)   Annex  1  to  the  WTO 
Agreement  eliminates  the  Protocol  of  Provisional  Application  and 
corresponding  provisions  in  Protocols  of  Accession  to  the  GATT 
that  had  the  effect  of  "grandfathering"  certain  existing 
legislation  of  contracting  parties  that  are  inconsistent  with  the 
GATT.   However,  Annex  1  includes  a  clause  that  protects  from  GATT 
challenge  U.S.  maritime  laws  relating  to  cabotage  ("Jones  Act"). 


18.   GATT  ARTICLES 


U.S.  Objectives 


The  mandate  of  the  GATT  Articles  negotiating  group  was  to  discuss 
improvements  to  any  GATT  provision  not  being  negotiated 
elsewhere,  as  members  felt  necessary.   The  United  States  had 
several  priorities  in  the  negotiations: 

o    to  tighten  GATT  exemptions  invoked  by  developing  countries 
with  balance-of-  payments  difficulties  (Article  XVIII, 
Section  B) ; 

o    to  clarify  GATT  disciplines  and  reporting  obligations  which 
apply  to  state  trading  enterprises  (Article  XVII) ;  and 

o    to  strengthen  the  obligations  pertaining  to  preferential 
trading  arrangements  (Article  XXIV) . 

Results  and  Kev  Provisions 

• 

The  balance-of -payments  reform  (BOP)  text  increases  disciplines 
and  transparency  over  the  use  of  BOP  measures.   The  text  provides 
that  when  a  country  is  experiencing  serious  balance  of  payments 
problems,  it  will  impose  the  least  trade  distortive  trade 
measures  (import  surcharges  instead  of  quantitative  restrictions) 
for  the  shortest  period  of  time  possible.   It  contains  a 
commitment  for  the  least  developed  countries  to  announce  a  plan 
for  the  liberalization  of  such  measures,   it  also  provides  for 
more  rigorous  GATT  surveillance  of  BOP-related  trade  restrictions 
and  guarantees  full  rights  for  GATT  members  to  use  GATT  dispute 
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settlement  procedures  to  challenge  any  matter  arising  from  the 
application  of  BOP  measures. 

The  state  trading  text  affirms  the  obligation  of  GATT  contracting 
parties  to  ensure  that  their  state  trading  enterprises  — 
government-operated  import /export  monopolies  and  marketing 
boards,  or  private  companies  that  receive  special  or  exclusive 
privileges  from  their  governments  to  engage  in  trading  activities 
—  operate  in  accordance  with  GATT  rules.   The  text  also  provides 
for  improved  reporting:   it  establishes  a  working  party  to 
formulate  an  illustrative  list  of  the  activities  of  state  trading 
enterprises  and  to  examine  state  trading  notifications. 

The  text  on  preferential  trading  arrangements  clarifies  the  GATT 
rules  that  pertain  to  regional  arrangements  (customs  unions  and 
free  trade  arrangements)  and  defines  the  state/ local  relationship 
in  regard  to  GATT  obligations. 

The  understanding  on  the  interpretation  of  Article  II: 1(b)  of  the 
GATT  clarifies  that  "other  duties  or  charges"  levied  on  bound 
tariff  items  shall  be  recorded  in  each  Member's  schedule  of 
tariff  concessions. 


The  understanding  in  respect  of  waivers  of  obligations  under  the 
GATT  will  ensure  that  existing  waivers  are  time-limited,  and  that 
future  waivers  are  subject  to  greater  conditions  and  disciplines. 
Also,  a  separate  understanding  will  clarify  the  rights  and 
obligations  of  GATT  members  that  seek  to  modify  or  withdraw 
tariff  concessions  in  the  future. 

Under  Article  XXXV,  parties  would  be  able  to  engage  in  tariff 
negotiations  without  prejudicing  their  right  to  invoke  non- 
application  of  the  GATT  (1994)  or  the  WTO. 


19.   TRADE  POLICY  REVIEW  MECHANISM 

U.S.  Objectives 

The  United  States  sought  to  clarify  the  role  of  the  GATT  in  the 
world  economy*  and  to  ensure  greater  transparency  in  application 
of  GATT  members'  trade  meaipures. 

Results  and  Key  Provisions 

The  Final  Act  confirms  an  April  1989  agreement  by  Ministers 
establishing  the  Trade  Policy  Review  Mechanism  (TPRM) ,  which 
would  examine,  on  a  regular  basis,  national  trade  policies  and 
other  economic  policies  having  a  bearing  on  the  international 
trading  environment. 
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o^^i-hf^  "^^f^  permanent  an  agreement  to  conduct  annual  reviews 
of  the  operation  of  the  trading  system.   The  text  reconfi^« 
existing  notification  requiremlnts  and  calis  for  the 
™«rto  M^H  ^^"^  °^  ^  central  registry  of  notifications  that  are 
made  under  various  agreements  (e,^,  standards,  subsidies) 


20. 


MINISTERIAL  DECISIONS  AND  DECLARATIONS 


The  Ministerial  Decisions  and  Declarations  state  the  views  and 
objectives  of  the  Uruguay  Round  participants  on  a  number  of 
issues  relating  to  the  operation  of  the  global  trading  system 
provide  for  the  continuation  of  the  improvements  ?o?hedispS4e 
settlement  system  that  became  effective  in  1989  and  deal  with 
other  matters  concerning  the  operation  of  the  dispute  settlement 
system.   The  Ministerial  Decisions  and  Declarations  that  are  no5 
proposed  for  adoption  are  the  following:     **^-lo"s  Tinat  are  now 

Decision  On  Measures  in  Favour-  of  Least-nox/eloped  cr^.^r.^^^^^ . 
providing  an  additional  period  of  one  year  for^least  developed 
f«ri?^^K^  countries  to  submit  their  market  access  schedules 

o?  t^iif  i"''  T^^'T  P^°"^^  ^°  evaluate  measures  taken  in  fa^or 
of  least  developed  countries,  and  providing  for  special 
consideration  of  import  relief  and  other  measures. 

Declaration  on  the  Contr i bui- i on  of  thP,  wtq  to  Af.hi^vir.r.  Greater 
coherence  Tn  Global  Economic  Pol  i.v^.vs.^.   .^..^^^^^g^f  ^^^^^ 
statement  of  aspirations  concerning  the  WTO,  its  interaction  with 
international  financial  institutions,  and  iis  role  in  global 
economic  policy  making.  giooai 

no?^^^°^°"  Notification  Procedures;   reaffirming  the  general 
notification  obligation,  creating  a  central  registry  of 
notifications,  and  providing  for  review  of  notification 
obligations  and  procedures. 

Customs  Valuation 

pegjg ton  Regarding  Cases  where  Custo,n«  Admini«hr-;.tions  havo 
Seasons  to  Doubt  the  Truth  nr^   Aocuracv  of  lllL   nLi'°"S  ^^"""^ 
Yjiae:   providing  working  principles  for  use  by  customs 
administrations  where  truth  or  accuracy  of  the  declared 
value  of  goods  is  in  doubt. 

Texts  Relating  to  Minimum  Values  and  imports  hv  g^io  Aaents 
Sole.Distributors  and  Sole  cono...Son.,L..   Iir^:";^^^^;^;;^ 

rn«^«™2^^r  r^^-°"  ^"^  possible  adoption  by  Committee  on 
Customs  Valuation. 

Technical  Barriers  to  Trade 
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Proposed  Understanding  on  WTO-ISO  Standards  Information 
System;   recommending  that  the  WTO  Secretariat  reach  an 
understanding  with  the  ISO  to  establish  an  information 
system. 

Decision  on  Review  of  the  ISO/IEC  Information  Centre 
Publication;  providing  for  an  annual  opportunity  to  discuss 
matters  relating  to  the  code  of  good  practice. 

Decision  on  Measures  Concerning  The  Possible  Negative  Effects  of 
the  Reform  Programme  On  Least-Developed  and  Net  Food-Importing 
Developing  Countries;   concerning  food-aid  programs  and  other 
measures  to  ensure  that  least-developed  and  net  food- importing 
countries  can  obtain  assistance  in  meeting  food  needs. 

General  Agreement  on  Trade  in  Services 

Decision  on  Institutional  Arrangements  for  the  GATS:  setting 
forth  recommendations  for  subsidiary  bodies  to  be  authorized 
by  the  Council  for  Trade  in  Services. 

Decision  on  Certain  Dispute  Settlement  Procedures  for  the 
GATS:   setting  forth  special  and  additional  dispute 
settlement  procedures. 

Decision  concerning  Paragraph  (h)    of  Article  XIV  of  the 
GATS;   authorizing  formation  of  a  Working  Party  to  examine 
possible  modification  to  Article  XIV  of  the  Agreement  to 
examine  further  the  relationship  between  the  environment  and 
trade  in  services. 

Decision  on  Negotiations  on  Basic  Telecommunications: 
setting  forth  terms  of  reference  for  future  negotiations  on 
the  basic  telecommunications  sector. 

Understanding  on  Commitments  in  Financial  Services:  setting 
forth  alternative  approach  to  scheduling  of  specific 
commitments  in  the  financial  services  sector. 

Decision  on  Financial  Services;   allowing  for  suspension  of 
MFN  exemptions  for  six-month  period  following  entry  into 
force  of  the  Agreement  to  facilitate  adjustment  of 
schedules . 


•". 


Decision  concerning  Professional  Services:  recommending 
creation  of  a  Working  Party  on  professional  services  to 
examine  technical  standards  and  licensing  requirements  in 
the  professional  services  sector. 

Decision  on  Movement  of  Natural  Persons;  setting  forth  terms 
of  reference  for  future  negotiations  regarding  movement  of 
natural  persons  and  their  relationship  to  trade  in  services. 
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Decision  on  Maritime  Transnori-  f^^^^^^r^^^.    setting  forth  terms 

?Lnonn^r^^  ^-^  ^''''^^^  negotiations  regarding  maritlSe 
transport  services. 

Decision  on  Implementation  nf   article  yYTV.2  of  thP  arr^oo^ ^  o^ 

Government  ProiM£men£;    setting  f^rth  procetlurL   for  notlflcIt^Sn 

access?rp^;Lsr"'^°"  '°  ^^^^"^  ^°  ^^  ^^"^-^  -^  -^^ 

u^?^^^!".°L  ^^^/^PP^i^^tion  and  Review  of  i-ho  rmderstp^nHinr,  o^ 
Rules  and  Procedures  Governing  hho  gettlP^^ni-  ^f  pism.i-^^.  "^ 
gngll  th!  ^n  ^^^^°"^f""ed  amplication  of  the  Understanding 
until  the  WTO  Agreement  enters  into  effect,  and  providing  for  a 
review  of  the  Dispute  Settlement  Understanding  to  be  completed 
four  years  after  the  date  of  entry  into  force!       completed 

Decision  on  Improvements  t.n   the  GATT  Dispute  Settlemoni-  Rni«o  =.«^ 
ErocedMres;   providing  for  the  continued^appifgatlon  of  1989   " 
improvements  to  dispute  settlement  rules  and  procedures  until 
date  of  entry  into  force  of  the  WTO  Agreement 

Agreement  on  Implementation  of  Article  VT  of  gatt  iqqa 

Statement  on  Anti-Circumvpni-inn-   referring  the  issue  of 
circumvention  of  antidumping  duty  measures  to  the  Committee 
on  Anti-Dumping  Practices.  v-uxaiuittee 

Statement  on  Standard  of  Rpvi^w  for  Dispute  Seti-iPTT.^ni- 
Eanels;  providing  for  a  review  of  Article  17.6  of  the 
Agreement  three  years  after  entering  into  force. 

Statement  on  Dispute  Settletni^nt  pursuani-  to  thP  An-r^^^^r.^   on 
Implementation  of  Artini^  yi  of  gatt  1994  nr-   Part  V  of  thT^ 
Agreement  on  Subsidies  and  Countervailing  Measures  1994- — 
recognizing  the  need  for  consistent  resolution  of  disputes 
arising  from  antidumping  and  countervailing  duty  measures 


21.   GOVERMMENT  PROCOREMENT 


U.S.  Objectives 


In  the  negotiations  on  Government  Procurement,  the  U  S 
government  objectives  were  to  expand  coverage  of  the  *  agreement  to 
open  significant  export  opportunities  in  new  areas  of 
procurement,  including  telecommunications  and  heavy  electrical 
equipment,  subcentral  (state  and  municipal)  procurement,  services 
and  construction.   In  addition,  the  United  States  sought  better 
enforcement  of  the  Code  by  requiring  signatories  to  establish  an 
effective  bid  protest  system  and  tighten  other  disciplines. 

Results 
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The  United  States  has  concluded  a  new  Agreement  on  Government 
Procurement  to  replace  the  existing  agreement.   This  new 
Agreement  expands  coverage  to  significant  new  areas  of 
procurement  and  improves  the  disciplines  applicable  to  government 
procurement.   In  addition  to  the  current  members  of  the  Agreement 
(European  Community,  Japan,  Canada,  the  Nordic  countries.  Hong 
Kong,  Switzerland,  Austria  and  Israel) ,  Korea  has  agreed  to  join. 

In  contrast  to  the  existing  agreement,  which  covers  only  central 
government  procurement  of  goods,  the  new  Agreement  includes 
procurement  of  services  and  construction  and  some  coverage  of 
subcentral  governments  and  government-owned  utilities.   The 
United  States  and  EC,  in  particular,  have  agreed  to  seek 
expansion  of  their  bilateral  coverage  packages  to  subcentral  and 
government-owned  utilities  by  April  15,  1994.   At  the  same  time, 
the  new  Agreement  contains  provisions  that  will  improve 
enforcement  of  the  Agreement's  disciplines,  as  well  as  provisions 
anticipating  future  changes  in  procurement  practices,  such  as 
streamlining  procurement  and  electronic  contracting. 

Kev  Provisions 

Effective  Data:   The  new  Agreement  will  go  into  force  on  January 

1,  1996  with  respect  to  all  signatories,  except  for  Hong  Kong  and 

Korea,  for  which  the  Agreement  will  be  effective  by  no  later  than 
January  1,  1997. 

Publication:   Central  government  entities  must  publish  a  notice 
of  each  procurement  in  a  readily  available  centralized 
publication.   State  and  local  government  entities  and  government- 
owned  utilities  may  publish  once  a  year  a  notice  regarding  a 
qualification  system  or  a  forecast  of  anticipated  procurements, 
which  serves  as  an  invitation  to  participate  in  all  related 
procurements  over  the  forthcoming  year.   These  entities  must 
follow  up  by  transmitting  specific  information  on  such 
procurements  to  all  those  firms  that  have  responded  to  the  notice 
but  can  limit  invitations  to  tender  (i.e.,  an  RFP)  to  selected 
firms  from  a  list  of  qualified  firms. 

Bid  Deadlines:   Although  the  general  rule  on  bid  deadlines 
remains  40  days,  under  certain  circumstances,  deadlines  can  be 
reduced  to  not  less  than  ten  days. 

Development  of  Technical  Specifications:   Entities  at  all  levels 
of  government  are  encouraged  to  establish  technical 
specifications  in  terms  of  performance  rather  than  design  and  on 
the  basis  of  accepted  international  or  national  standards,  where 
appropriate.   They  must  not  be  formulated  or  communicated  on  a 
discriminatory  basis. 

Quality  of  Life  Restrictions:    Government  entities  can  claim 
exemptions  for  recycled  products  and  other  "quality  of  life" 
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restrictions  under  the  Agreement,  as  long  as  they  are  not  "a 
means  of  arbitrary  or  unjustifiable  discrimination." 

Notification  of  Losing  Bidders:   Entities  at  all  levels  must 

promptly"  inform  bidders  of  decisions  on  contract  award,  either 
orally  or  in  writing,  if  requested.  extner 

Bid  Protest:   In  a  significant  improvement  over  the  existing 
agreement,  Government  entities  at  all  levels  must  provide  non- 
discriminatory, timely,  transparent  and  effective  procedures 
enabling  suppliers  and  service  providers  to  challenge  alleged 
breaches  of  the  procedural  provisions  of  the  Agreement   A 
challenge  must  be  heard  by  an  impartial  and  independent  review 
body  with  no  interest  in  the  outcome  of  the  procurement  and  whose 
members  are  secure  from  external  influence  during  the  term  of 
appointment.   In  addition,  in  the  event  the  review  body  is  not  a' 
court,  the  Agreement  requires  the  body  to  apply  court-like 
procedures.   Finally,  the  procedures  must  provide  for  the 
possibility  of  procurement  suspension  while  a  challenge  is  being 
heard  and  compensation  for  the  loss  or  damages,  including  costs 
for  tender  preparation  or  protest,  or  reversal  after  an  award 
decision  has  been  made. 

Offsets:   The  Agreement  prohibits  the  use  of  offsets  as  a 
condition  for  award  unless  a  derogation  is  specified  in  a 
country's  schedule.   This  is  a  substantial  improvement  over  the 
existing  Code,  which  authorizes  offsets. 

Dispute  Settlement:   The  Agreement  provides  that  the  provisions 
of  the  Dispute  Settlement  Understanding  will  apply  with  a  few 
exceptions.   In  recognition  of  the  special  nature  of  procurement 
the  Agreement  urges  that  the  dispute  resolution  panel  make  every' 
effort  to  reduce  the  time  frames  set  forth  in  the  Understanding 
for  reaching  decisions.   The  Agreement  limits  the  Dispute 
Settlement  Body,  which  is  charged  with  establishing  panels 
making  recommendations  and  authorizing  suspension  of  concessions 
to  signatories  to  the  Agreement.   Finally,  the  Agreement  expands' 
potential  remedies  m  the  event  that  the  normal  remedy  of 
withdrawing  the  inconsistent  measures  is  not  possible. 

Coverage 

The  Agreement  will  govern  procurement  by  central  government 
entities  of  goods  and  services  above  a  threshold  of  130,000  SDRs 
(approximately  $182,00)  and  of  construction  services  above  a 
threshold  of  5  million  SDRs  (approximately  $6.5  million).   The 
United  States  has  agreed  to  cover  procurement  by  all  executive 
agencies  subject  to  the  Federal  Acquisition  Regulations.   The 
United  States  has  specifically  excluded  from  coverage  procurement 
subject  to  small  and  minority  preference  programs.   In  addition, 
the  United  States  has  not  offered  procurement  of  a  number  of 
sensitive  services  sectors,  such  as  transportation,  research  and 
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development  and  management  and  operation  of  Federal  research 
centers  and  laboratories. 

The  new  Agreement  also  envisions  coverage  of  procurement  by 
subcentral  government  entities  and  government-owned  utilities  and 
corporations.   In  negotiating  coverage  in  these  areas,  the  United 
States  gave  priority  to  access  to  procurement  by  government-owned 
telecommunications  and  heavy  electrical  generating  utilities. 
For  Korea,  Israel  and  Hong  Kong,  which  offered  access  to  those 
sectors  and  others  like  ports,  airports,  and  rails,  the  United 
States  agreed  to  cover  procurement  by  24  states,  including  the 
five  largest  states,  and  the  federally-owned  utilities.   The 
United  States  offer  of  states'  procurement  was  based  on  voluntary 
commitments  by  the  states  and  excluded  federally-funded  mass 
transit  and  highway  projects. 

With  the  EC,  the  United  States  agreed  to  pursue  an  expansion  of 
coverage  to  subcentral  governments  and  government-owned  utilities 
by  April  15,  1994.   We  expect  that  this  expanded  package  can  be 
extended  to  the  Nordic  countries,  Switzerland  and  Austria  as 
well.   With  regard  to  Japan,  the  United  States  did  not  offer 
access  to  these  categories  of  procurement  in  light  of  Japan's 
refusal  to  lower  its  threshold  for  construction  services,  which 
is  three  times  higher  than  that  agreed  by  most  other  parties.   We 
also  declined  to  apply  these  categories  to  Canada  because  it  was 
not  prepared  to  cover  its  provincial  hydro-electric  crown 
corporations. 
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111 


.65686 

.65686 


^CFR 

648 


.65838 


76 65856 

298 65856 

99 65298 

647 „ 63870 

36CFR 

PropoMd  RuIm: 

6 65141 

292 65300 

1220 64915 

37CFR 

1 64154,64155 

2 64154 

5 64155 

10 64154,64155 

304 63294 


38CFR 

21 

PropM»d  Rul««: 


.63529 


.65958 


38CFR 

PropoMd  RuIm: 

1 1 1 64918,  65959 

40CFR 

35 63876 

52 64155, 

64157.84158,64161.64678, 

65286.  65930.  65933.  65934, 

66280.  66282.  66283.  66285, 

66286 

BO 64158 

63 „ 66287 

70 65552 

80 65552 

81 64161 ,  64490 

82 65018 

85 65552 

86 66289 

88 64679 

144 63890 

146 63890 

180 63294.  64492,  64493, 

64495. 64496. 65554 

191 66398 

228 64497 

300 63531 

372 63496,  63500 

721 63500 


51 65573 

52 63316, 

63545.  63547.  63549.  64530, 

65307.  65309,  65573.  65686, 

65688,  65691,  65959,  66324, 

66326.66334 

^ 65573 

61 65573 

63 65768.  66078,  66336 

64 65573 

68 65311 

80 64213 

81 66334 

141 65622 

143 65622 

180 64536,  64538 


300 

430 

..63551,  64539 
66078 

41  cm 

101-38 

65288 

101-39 

PropoMd  RuIm: 
201-3 

..63631,65288 
64389 

201-4 

64389 

64389 

201-11 

64389 

201-18 

64389 

201-20 

64389 

64389 

201-22 

64389 

201-23 

64389 

201-24 

64389 

201-39 

.    64389 

42CFR 

57 

66297 

405 

63626 

414 

63626 

424 

65126 

491 

63533 

67 

63909 

413 

65130 

435 

65312 

436 

65312 

440 

447 

R>U19 

43CFR 

PuMIc  Land  OrdWK 

7012 MAQH 

7013 

64165 

7014 

64498 

7015 

64499 

7016 

64499 

7017 

64692 

7018 „ 

64692 

7019..... 

64693 

7020 

7021 

65130 

7022 

65936 

7023 

66299 

PropoMd  Rutas: 

230 

65692 

406 

65693 

419 

65693 

423 

65694 

426 

64277 

Group  3400 

44CFR 

64 

64919 

63899 

45CFR 

400 

64499 

1602 

65291 

PropoMdRulM: 
1370 

64920 

46CFR 

1 

65130 

67 

232 

.65130,  65243 
64798 

585 

64909 

12 

64278 

16 

64278 

47CFR 

1 

66299 

63 64167 

64 65669 

69 65669 

73 63295,  63296,  63536, 

65132, 65133. 65671 .  65672, 
65673,66300 

76 64168 

97 64384 


15 64541 

63 64280 

68 65153 

73 63318. 

63319,  63320,  63321.  63553. 

65155 

76 64541 

48CFR 

232 64353 

501 64693 

509 64693 

552 64693 

9903 65556 

PropoMdRulM: 

9 63494 

15 64824 

52 63492,  63494,  64826 

904 63553 

91 7 63553 

936 63553 

939 63556 

943 63553 

952 63553 

970 63553 


49CFR 

7 

171 

541 

544 


65824 

66302 

63296 

63299 

571 63302,  64168,  65673 

614 63442,  64374 


391 65634 

396 64923 

571 63321 .  651 56 

583 63327 

659 64856 

1181 65695 

1182 65695 

1186 65695 

1 1 88 65695 

1312 64717 

50CFR 

17 65088 

20 65656 

216 63536,  65133 

625 65134,  65936 

663 64169 

672 65556 

675 65292,65556 

PropoMdRulM: 

17 63328, 

63560,  64281.  64828,  64927, 
65097.  65325,  65696 

20 63488 

21 63488 

215 64285 

216 64285 

222 64285 

227 65961 

61 1 64798 

625 64393 

638 65327 

650 63329 


672. 
675.. 


.64798 
.65574 


UST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  beconie  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641 .  The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  individual  pamphlet  form 
(referred  to  as  "slip  laws") 
from  the  Superintendent  of 
Documents.  U.S.  Government 
Printing  Office,  Washington, 
CX;  20402  (phone,  202-512- 
2470). 

H.R.  2202/P.L  103-183 
Preventive  Health 
Amerxlments  of  1993  (Dec. 
14.  1993;  107  Stat  2226;  17 
pages) 

H.R.  486/P.L  103-184 
To  provide  for  the  addition  of 
the  Tmman  Farm  Honr»e  to 
the  Harry  S  Tmman  National 
Historic  Site  in  the  State  of 
Missouri.  (Dec.  14,  1993;  107 
Stat.  2243;  1  page) 
H.R.  3321/P.L  103-185 
To  provide  increased  flexibility 
to  States  in  carrying  out  the 
Low-Income  Home  Energy 
Assistance  Program.  (Dec.  14, 
1993;  107  Stat  2244;  1  page) 
H.R.  3616/P.L  103-186 
To  require  the  Secretary  of 
the  Treasury  to  mint  coins  in 
commemoration  of  the  250th 
anniversary  of  the  birth  of 
Thomas  Jefferson,  Americans 
wtx)  have  t>een  prisor>ers  of 
war,  Vne  Vietnam  Veterans 
Memorial  on  the  occasion  of 
the  10th  anniversary  of  the 
Men>or1al,  and  the  Women  in 
Military  Service  for  America 
Memorial,  and  for  other 
purposes.  (Dec.  14,  1993;  107 
Stat  2245;  10  pages) 
H.J.  Rm.  272/P.L  103-187 
Designating  December  15, 
1993,  as  "National  Firefighters 
Day".  (Dec.  14,  1993;  107 
Stat.  2255;  1  page) 
S.  717/P.L  103-188 
Egg  Research  and  Consumer 
Information  Act  Amerxlments 
of  1993  (Dec.  14,  1993;  107 
Stat  2256;  3  pages) 
S.  77a/P.L  103-189 
Watermelon  Research  and 
Pronation  Improvement  Act  of 
1993  (Dec.  14,  1993;  107 
Stat.  2259;  7  pages) 
S.  994/P.L  103-190 
Fresh  Cut  Flowers  and  Fresh 
Cut  Greens  Promotion  and 
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Infonnation  Act  of  1993  (D«c. 
14,  1993:  107  Stat  2266;  25 
pages) 

S.  1716/P.L  103-191 

To  am«nd  the  Thomas 
Jefferson  Commemoration 
Commission  Act  to  exterxl  the 
deadlines  for  reports.  (Dec. 
14,  1993;  107  Stat  2291;  1 
page) 


8.  1732/P.L  103-192 

To  extend  art>itration  under 
the  provisions  of  chapter  44  of 
title  28,  United  States  Code, 
and  for  other  purposes.  (Dec. 
14,  1993;  107  Stat.  2292;  1 
page) 

8.  1764/P.L  103-193 

To  provide  for  the  extension 
of  certain  authority  for  the 
Marshal  of  the  S(4>reme  Court 


and  the  Supren>e  Court 
Police.  (Dec.  14.  1993;  107 
Stat  2293;  1  page) 

8.  1766/P.L  103-194 

Unw  Research,  Pronnotion, 
and  Consumer  Infonrfation 
Improvement  Act  (Dec.  14, 
1993;  107  Stat  2294;  3 
pages) 


8.  1769/P.L  103-195 

To  make  a  technical 
amendment,  and  for  other 
purpoees.  (Dec.  14,  1993;  107 
Stat  2297;  2  pages) 

8. J.  Res.  154/P.L  103-196 

Designating  January  16,  1994, 
as  "Religious  Freedom  Day". 
(Dec.  14,  1993;  107  Stat 
2299;  2  pages) 
Last  List  December  13.  1993 
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|FR  CHECKLIST 


TMe 


Stock  Number 


Prloe       RevMonDals 


1^  checklist,  prepared  t>y  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  wfMch  is  now  avaHabie  for  sale  at  the  Government  Printing 

Offk». 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set 

ateo  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sectkxts 

Affected),  wtiich  is  revised  monthly. 

The  annual  rate  for  subscription  to  all  revised  volumes  is  $775.00 
domestK,  $193.75  additk>nal  for  foreign  mailing. 
Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 
accompanied  by  remittance  (check,  money  order,  GPO  Deposit 
Account,  VISA,  or  Master  Card).  Charge  orders  may  t>e  telephoned 
to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202)  783-3238 
from  8:00  am.  to  4:00  p.m.  eastern  time,  or  FAX  your  charge  orders 
to  (202)  512-2233. 

Title  Stock  Number  Price       RevlskMi  Date 

1,  2  (2  Reserved) (869-019-00001-1) $15.00       Jon.  1,  1993 

3  (1992  Compikitkxi 
and  Ports  100  and 
101) (869-019-00002-0)  .... 


.  (869-019K)0003-«) 


17.00      'Jan.  1 
5.50       Jan.  1 


Parts: 


1199 (869^19-00005^) 

1200-End,  6  (6 
Resented) (869-019-00006-2) 


i 


(869-019-00004-6) 21.00 

17.00 

21.00 

20.00 
13.00 
20.00 
28.00 
21.00 
30.00 
15.00 
17.00 
21.00 
33.00 
20.00 
13.00 


0-26 (869-019-00007-1)  .. 

27-45  (869-01W)0008-9)  .. 

46-51  (869-019-00009^7)  .. 

52  (869-019-00010-1)  .. 

53-209 (869-019-00011-9) .. 

210-299 (869-019-00012-7) .. 

300-399 _ (869-019-00013-5) .. 

400-699 (869-019^)0014-3) .. 

70O-899 (86W)19-00015-1) .. 

90O-999 (86W)19-00016-0) .. 

1000-1059 (869-019^)0017-8) .. 

11060-1119 (869-019-00018-6) .. 

1120-1 199 (869-019-00019^) 1 1.00 


1200-1499 (86W)19-0002O-8) 

1500-1899  (869-019-00021-6) 

1900-1939 (869-019-00022-4) 

1940-1949 (869-019-00023-2) 

1950-1999 (869-019^)0024-1) 

to)0-€fKJ (869-019-00025-^ 


27.00 
17.00 
13X)0 
27.00 
32.00 
12.00 


Jan.  1 
Jan.  1 

Jan.  1 

Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 


la (869-019-00026-7) 20.00       Jan.  1 

9  Parts: 

1-199  _ (869-019-O0027-5) .. 

20(Hnd  (869-019-00028-3) .. 


10  Parts: 

0-50 (869-019-00029-1) 

51-199 „ (869-019-0003O-5) 

200-399 (869-O19-00031-3) 

400-499 (869^19^)0032-1) 

500-€nd  (86W)19-00033-0) 

11  (869-019-00034-6) 

12  Parts: 

1-199  (869-019-00035-6) 

200-219 (869-019^)0036-4) 

220-299 (869-019-00037-2) 

300-499 (869-019-00038-1) 

500-599 (869-019-00039^ 

600-€nd  (869-019-O0040-2) 

13 (869-019-00041-1) 


27.00 
21.00 

29.00 
21.00 
15.00 
20.00 
33.00 


Jan.  1 
Jan.  1 

Jan.  1 
Jan.  1 
Jan.  1 
Jaal 
Jan.  1 


13.00   Jan.  1 


11.00 
15.00 
26.00 
21.00 
19.00 
28.00 

28.00 


Jon.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 

Jan.  1 


1993 
1993 


1993 
1993 

1993 

1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 

1993 

1993 
1993 

1993 
1993 
1993 
1993 
1993 

1993 


1993 
1993 
1993 
i993 
1993 
1993 

1993 


14  Parts: 

1-59 (869-019^)0042-9) 

60-139 (869-019-00043-7) 

140-199 (869-01W)0044-5) 

200-1199 (869-019-00045-3) 

1200-End (869-019-00046-1) 


29X)0 
26.00 
12.00 
22.00 
16.00 


ISParts: 

0-299  .(869-019-00047-0) 14.00 

300-799  .: (869-019-00048-8) 25.00 

800-€nd  (869-019-00049^) 19.W 

16  Parts: 

0-149  (869-019-00050-0) 7.00 

150^999 (869-019-00051-8) MJOO 

1000-End (869-O19-00052-6) 24.00 

17  Parts: 

1-199  (869-019^)0054-2) .. 

200-239 (869-019-00055-1)  .. 

240-End  (869-019-00056-9)  .. 

ISParts: 

1-149  (869-019-00057-7)  .. 

150-279 (869-019-00058-5)  .. 

280-399 (869-019-00059^3)  .. 

400-End  (869-019-00060-7)  .. 

19  Parts: 

1-199  (869-019-00061-5) .. 

200-End  „ (869-019-00062-3) .. 

20  Parts: 

1-399  (869-019-00063-1)  .. 

400-499 (869-019-00064-0)  .. 

500-End  (869-019-00065-8)  .. 


18.00 
23X)0 
30.00 

16.00 
19.00 
15.00 
10.00 

35.00 
11.00 

19.00 
31.00 
30.00 

21  Parts: 

1-99  (869-019-00066-6) 15.00 

100-169 (869-019-00067-4) 21.00 

170-199 (869-019-00068-2) 20.00 

200-299 (869-019-00069^1) 6.00 

300-499 (869-019-00070-4) J4.W 

500-599 (869-019-00071-2) 21.00 

600-799 (869-019-00072-1) 8.00 

800-1299 (869-019-00073-9) 22J0O 

1300-€nd (869-019-00074-7) 12.00 

22  Parts: 

1-299  (869-019-00075-5)  .. 

300-€nd  _ (869-019-00076-3)  .. 


23  (869-019-00077-1) 

24  Parts: 

0-199 (86W)19-00078-0) 

20(W99 (86W)19-00079^) 

500-699 (869-019-00080-1) 

700-1699 (869-O19-00081-0) 

1700-€nd (869-019-00082-8) 

25  (869-019-00083-6) 


30.00 
22.00 

21.00 


38.00 
36.00 
17.00 
39.00 
15D0 

31.00 


26  Parts: 

§§  1.0-1-1.60 (869-019-00084-4) 21.00 

§§  1.61-1.169 (869-019-00085-2) 37.00 

§§  1.170-1.300 (869-019-00086-1) 23.00 

§§  1.301-1.400 (869-019-00087-9) 21.00 

§§  1.401-1.440 (869-019-00088-7) 31.00 

§§1.441-1500  (869-019-00089-5)  23.00 

§§  1.501-1A40 (86W)19-00090-9) 20.00 

§§1.641-1.850 (869-019-00091-7) 24.00 

§§1.851-1.907 (86W)19-00092-5) 27.00 

§§1.908-1.1000 (86W)19-00093-3) 26.00 

§§1.1001-1.1400  (869-019-00094-1) 22.00 

§§1.1401-£nd  (869-0 19-O0095-0) J1.00 

2-29 (869-019-00096-6) 23.00 

30-39  (869-019^)0097-6) 18.00 

40-49  „„ (869-019-00098-4) 13.00 

50-299 (869-019-00099-2) 13.00 

300-499 (869-017-00100-0) 23.00 

500-599 (869-019^)0101-8) 6.00 


Jaal, 
Jan.  1, 
Jan.  1, 
Jan.  1, 
Jan.  1. 

Jan.  1, 
Jan.  1, 
Jan.  I, 

Jan.  1, 
Jan.  1, 
Jan.  1, 

Apr.  1, 
Junel, 
Junel, 

Apr.  1, 
Apr.  1, 
Apr.  1, 
Apr.  1, 

AP(.  1, 
Apr.  1, 

Apr.  1. 
Apr.  1, 
Apr.  1, 

Apr.  1. 
Apr.  1, 
Apr.  1. 
Apr.  1, 
Apr.  1, 
Apr.  1, 
Apr.  1, 
Apr.  1. 
Apr.  1, 

Apr.  1, 
Apr.  1, 

Apr.  1, 

Apr.  1, 

Apr.  1, 

Apr.  1, 

Apr.  1. 

Apr.  1, 

Apr.  1. 

Apr.  1. 
Apr.  1, 
Apr.  1, 
Apr.  1, 
Apr.  1, 
Apr.  1, 
Apr.  I, 
Apr.  1. 
Apr.  1, 
Apr.  1. 
Apr.  1, 
Apr.  1, 
Apr.  1, 
Apr.  1, 
Apr.  1, 
Apr.  1. 
Apr.  1, 
'Apr.  1, 


993 
993 
993 
993 
993 

993 
993 
993 

993 
993 
993 

993 
993 
993 

993 
993 
993 
993 

993 
993 

993 
993 
993 

993 
993 
993 
993 
993 
993 
993 
993 
993 

993 
993 

993 


993 
993 
993 
993 
993 

993 


993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
990 
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TM* 


Stock  Ntimbsr 


TIM 


Stock  Numb«r 


Prte*      RavMonDato 


600-€nd  (869-019-00102-«) ft.00        Apr.  1.  1993 


....  (86W)19-00103-4) 37.00 

.....  (W9-019-00104-2) 11.00 


271 

1-199  .... 
200-End 

28  Parts: 

1-42  (869-019-00105-1) 27.00 

43-end (W9-019-00106-9)  21.00 

29  Psrtss 

0*t9  _.................. 

1 00-499  ..................... 

500-«99 

900-1899 

1900-1910  (§§1901.1  to 

1910.999) 

'1910  (§§1910.1000  to 

end)  

1911-1925  

1926 

1927-End 


(869-019-00107-7) 21.00 

(869-01^^0108-5) 9iO 

(869-019-00109-3) 36.00 

(86W)19-00110-7) 17.00 


Apr.  1.  1993 
sApr.  1,  1991 

July  1,  1993 
July  1,  1993 

July  1.  1993 
July  1,  1993 
July  1,  1993 
July  1,  1993 


(869^)19^)0111-6) 31.00        July  1,  1993 


(869-019-00112-3) 21.00 

(869-019-001 1>1) 22.00 

(869-017-00112-1) 14.00 

(869-017-00113-^ 30.00 


30 

1-199  (869^)19^)0116-6) 

200-699 (869-019-00117-4) 

700-€nd  (869-019^0118-2) 

31  Parts: 

0-199  (869-019-00119-1) 

200-€nd  (869-019^120-4) 


27.00 
20.00 
27.00 

i8.ra 

29.00 

32  Parts: 

1-39,  Vol.  I 15A) 

1-39,  Vol.  II 19O0 

1-39.  Vol.  Ill 18.00 


1-190  (869-0194)0121-2) .. 

191-399 (869-019-00122-1) .. 

400-629 (869-0194)0123-9) .. 

630-699 „ (869-019q)012*-7) .. 

700-799 (869-0194)0125-5) .. 

800-€nd  (869-019-00126-3) .. 

33  Parts: 

1-124  (869-019-00127-1) .. 

125-199 (869-019-00128-0) .. 

200-€nd  - (869-019-00129-8) .. 

34  Parts: 

1-299  (869-01W)0130-l) 27.00 

300-399 (869-019-00131-0) 20.00 

400-€nd  (869-019-00132-8) 37.00 

35  (869-019-00133-6) .. 


30.00 
36.00 
26.00 
14.00 
21.00 
22.00 

20.00 
25.00 
24.00 


36Parts: 

1-199  (869-019-0013*4) . 

200-End  (869-019-00135-2) . 

37 (869-019-00136-1) . 

38  Parts: 

0-17  (86W)19-00137-9) , 

18-End  (869-01W)013fr-7)  . 

38 _ (869-0194)0139^) . 

1-51  (8694)17-0013*4) 

52  (869-017-00139-2) , 

53-60  (8694)174)0140-6) 

61-80  (8694)17-00141-4) 

81-85  „ (869^17-00142-2) 

86-99  (8694)174)0143-1) 

100-149 (8694)17-00144-9) 

150-189 (869-017-00145-7) 

•190-259  (869-0194)0149^2) 

260-299 (869-017-00147-3) 

300-399 (8694)17-00148-1) 

400424 (86W)1 7-001494)) 

425-699 (8694)17-00150-3) 

700-789 „.. (8694)17-00151-1) 


12.00 

16.00 
35.00 

20.00 

31.00 
30.00 


790-End 


31.00 
33.00 
36.00 
16.00 
17.00 
33.00 
34.00 
21.00 
17.00 
36.00 
15.00 
26.00 
26.00 
23.00 


(8694)17-001524)) 25.00 


July  1,  1993 
July  1,  1993 
July  1.1992 
July  1.1992 

July  1,  1993 
July  1.  1993 
July  1.  1993 

July  1.  1993 
July  1,  1993 

3July  1,  1984 

2July  1,  1984 

2July  1,  1984 

July  1,  1993 

July  1,  1993 

July  1.  1993 

4July  1,  1991 

July  1.  1993 

July  1,  1993 

July  1,  1993 
July  1,  1993 
July  1,  1993 

July  1.  1993 
July  1.  1993 
July  1.  1993 

July  1,  1993 

July  1.  1993 
July  1.  1993 

July  1.  1993 

July  1.1993 
July  1,  1993 


17.00        July  1.  1993 


July  1.1992 
July  1.  1992 
July  1.  1992 
July  1.  1992 
July  1.1992 
July  1.  1992 
July  1.1992 
July  1,  1992 
July  1,  1993 
July  1,1992 
July  1,  1992 
July  1,  1992 
July  1,  1992 
July  1,  1992 
July  1.1992 


41  Chaptsrs: 

1. 1-1  to  1-10 13.00 

1, 1-1 1  to  Appendbt.  2  (2  Resenwd) 13.00 

3-6 14.00 

7 6.00 

8 4.50 

9 13.00 

10-17 :..  9.50 

18,  Vol.  I.  Ports  1-5 13.00 

18.  Vol.  II.  Ports  6-19 13.00 

18.  Vol.  III.  Ports  20-52 13.00 

19-100  13.00 

1-100  (86W)194)0156-5) 10.00 

101  (8694)19-00157-3) 30.00 

102-200 (869-0194)015ft-1) 11.00 

201-€nd  (869-019-0015W)) 12.00 

42  Parts: 

1-399  (8694)17-00157-1) .. 

400-429 (869-017-00158-9) .. 

430-End  (869-017-00159^7) .. 


23.00 
23O0 
31.00 

1-999  (869-017-00160-1) 22.00 

1000-3999  (869-017-00161-9) 30.00 

4000-€nd (8694)17-00162-7) 13.00 


JJidy  1.  1984 
iJuly  1.  1984 
sjuly  1,  1984 
3July  1,  1984 
3July  1,  1984 
3July  1,  1984 
iJuly  1.  1984 
iJuly  1. 1984 
3July  1.  1984 
3July  1,  1984 
iJuly  1,  1984 
July  1,  1993 
July  1,  1993 
*July  1,  1991 
July  1,  1993 

Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1,  1992 

Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1,  1992 


(869^17-00163-5) 26.00       Oct.  1,  1992 


45  Parts: 

1-199 (869-017-00164-3) 

200-499 (869-017-00165-1) 

500-1199 (8694)17-001664)) 

1200-€nd (8694)17-00167-8) 


20.00 
14.00 
30.00 
20.00 


46  Parts: 

1-iO  (8694)17-0016^) 17.00 

41-69  (869-017-00169^) 16.00 

70-89  (8694)17-00170-8) 8.00 


90-139 (8694)17-00171-6) 

140-155 (869-017-00172^) 

156-166 (8694)1 7-001 7>-2) 

166-199 (869-017-00174-1) 

200499 (869-017-O0175-9) 

500-€nd  (869-017-00176-7) 

47  Parts: 

0-19 (869-017-00177-5) 

20-39  (8694)17-00178-3) 

40-69  (869-017-00179^1) 

70-79  (8694)17-00180-5) 

80-£nd  ., (869-017-00181-3) 

48  Chapters: 

1  (Ports  1-51) (869-017-00182-1) 34.00 

1  (Ports  52-99)  (869-017-00183-0) 22.00 

2  (Ports  201-251) (869-017-00184-8) 15.00 

12.00 
22.00 
30.00 
26.00 
16.00 


14.00 
12.00 
14.00 
17.00 
22.00 
14.00 

22.00 
22.00 
12.00 
21.00 
24.00 


2  (Ports  252-299) (869-017-00185-6) 

3-6 (8694)17-00186^) 

7-14 (8694)17-00187-2) 

15-28  (8694)17-0018*-1) 

29-€nd  (869-0174)0189-9) 

48  Parts: 

1-99  (8694)17-00190-2) 

100-177 (869-017-00191-1) 

178-199 (869-017-00192-9) 

200-399 (869-017-00193-7) 

400-999 (8694)17-00194-6) 

1000-1199 (8694)17-00195-3) 

120O<nd (8694)17-00196-1) 

50  Parts: 

1-199  (869-017-00197-0) 

200-599 (869-017-00198-8) 

600-€nd  (8694)17-00199^) 

CFR  Index  and  Findngs 
Aids (8694)194)005>4) 


22.00 
27.00 
19.00 
27.00 
31.00 
19.00 
21.00 

23.00 
20.00 
20.00 

36.00 


Complete  1993  CFR  set „ 775.00 


Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1.  1992 

Oct.  1.  1992 
Oct.  1.  1992 
Oct.  1.  1992 
Oct.  1.  1992 
Oct.  1,  1992 
'Oct.  1,  1991 
Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1,  1992 

Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1.  r992 

Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1.  1992 
Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1.  1992 
Oct.  1.  1992 

Oct.  1,  1992 
Oct.  1.  1992 
Oct.  1.  1992 
Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1.  1992 
Oct.  1,  1992 

Oct.  1.  1992 
Oct.  1.  1992 
Oct.  1.  1992 

Jon.  1, 1993 
1993 
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TNI*  stock  Number 

Microfiche  CFR  Edition: 
Comptete  set  (one-time  moing) 

I   Complete  set  (one-fime  moling) 

!   Complete  set  (one-time  mailing) 

Subscription  (moiled  as  issued) , 

Indwiduol  copies 


vii 


PrtM      RevMonDai* 


188.00 
188.00 
188.00 
223O0 
2.00 


1990 
1991 
1992 
1993 
1993 


'  "?i*«*  rme  3  is  an  aruct  conrpioion,  this  volum*  and  oi  previous  voiumet 
snoUd  be  retorwd  as  a  pe*  manert  reference  source 

J^  >iy  1,  1985  edition  o<  32  C»  Ports  1-189  contons  a  note  or^  for 
Partsl-39  ndusive.  For  ttie  ti4  text  o(  me  Defense  AcqiKition  Beoiolions 
in  Ports  1-39,  contiit  ttte  three  CfR  volumes  issued  as  of  July  1,  1964,  conkar^ig 
trtosepsts. 

'The  Wy  1,  1985  eation  of  41  CFB  Chapters  1-100  conkn  o  note  or^ 
(or  Chapters  1  to  49  wKkian.  For  the  lul  text  of  procuement  reoJoliorv 
in  Chapters  1  to  49,  consuH  the  eleven-  CFR  volumes  issued  as  of  July  I 
1984  contoinif>g  those  chapters.  ' 

*  No  amendments  to  this  voh»t»e  were  promulgated  durirw  the  perKxJ  Apr 

^1^  ^  *^-  ^''  "'3-  The  CFR  volume  «ued  Apri  1,  1990,  should  be 
relairted. 

*  No  amendments  to  this  volume  were  promulgaled  during  the  period  Apr. 
1,  1991  to  Mar.  31,  1993.  The  CFR  volume  issued  Apr!  1    1991,  tfxxid  be 

»No  amendments  to  this  volume  were  promulgated  during  the  perKXI  Jjiy 
1, 1991  to  June  30,  1993.  The  CFR  volufDe  issued  July  1,  1991,  should  be  retaned 

'No  amendments  to  thB  volume  were  promulgaled  during  the  penod  October 
1,  1991  to  September  ».  1992.  The  CFR  volunw  issued  October  1  1991  shoiid 
be  retained.  '    ^^ 
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The  United  States 
Government  Manual 
1 993/94 

As  the  official  handbook  of  the  Federal  Government, 
the  Manual  is  the  best  source  of  information  on  the 
activities,  functions,  organization,  and  principal  officials 
of  the  agencies  of  the  legislative,  judicial,  and  executive 
branches.  It  also  includes  information  on  quasi-official 
agencies  and  international  organizations  in  which  the 
United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go 
and  who  to  see  about  a  subject  of  particular  concern  is 
each  agency's  "Sources  of  Information"  section,  which 
provides  addresses  and  tel^hone  numbers  for  use  in 
obtaining  specifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  films,  and  many 
other  areas  of  citizen  interest.  The  Manual  also  includes 
comprehensive  name  and  agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  C, 
which  lists  the  agencies  and  functions  of  the  Federal 
Government  abolished,  transferred,  or  changed  in 
name  subsequent  to  March  4,  1933. 

Ttie  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 

$30.00  per  copy 
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A  Guide  for  die  User  of  die  Federal  RegistOT— 
Code  of  Fednal  Regulations  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the      - 
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Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

GUIDE:  Revised  January  1.  1992 
SUPPLEMENT:  Revised  January  1,  19d3 

The  GUIDE  and  the  SUPPLEMENT  should 
be  used  together.  This  useful  reference  tool, 
compiled  from  agency  regulations,  is  designed 
to  assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
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reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 
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THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

FOR:        Any  person  who  uses  the  Psdetml  Register  and  Code  of  Federal 
Regulations. 

WHO:       The  GfTics  of  the  Federal  Register. 

WHAT:     Free  public  brieRngt  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  mrith  a  focus  on  the  Federal  Register 

system  and  the  pul>lic's  role  In  the  development  of 
regulations. 

2.  The  relationship  bet%veen  the  Federal  Register  and  Code  of 

Federal  Regulations. 
X  The  important  elements  of  typical  Federal  Register 

documents. 
4.  An  Introduction  to  the  finding  aids  of  the  FR/CFR  system. 

WHY:       To  provide  the  public  with  access  to  inrormation  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  nvill  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON.  DC 

(TWO  SnBWQS) 
January  13  at  9:00  am  and  1:30  pm 
Office  of  the  Federal  Register.  7th  Floor 
Conference  Room,  800  North  Capitol  Street 
NW,  Washington,  DC  (3  blocks  north  of 
Union  Station  Metro) 
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This  Section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  wfuch 
are  keyed  to  and  codified  in  ttie  Code  of 
Federal  Regulations,  wtvch  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Si4)erintef¥Jent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
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DEPARTMENT  OF  AGRrCULTURE 

Federal  Crop  Insurance  Corporation 

7CFRPart400 

General  Administrative  Regulations; 
Mutual  Consent  Cancellation 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  Federal  Crop  Insurance 
Corporation's  (FCIC)  procedures  for 
mutual  consent  cancellation  were 
published  as  a  Hnal  rule  on  November 
30. 1992.  At  the  time  of  publication  the 
latest  sales  closing  date  which  was 
applicable  to  the  disaster  assistance 
situation  was  October  31, 1992.  FQC 
has  since  determined  that  this  situation 
may  also  affect  some  subsequent  crop 
years.  The  purpose  of  this  amendment 
is  to  allow  this  mutual  consent 
cancellation  to  be  applicable  to  crops  in 
those  subsequent  crop  years. 
EFF6CTIVE  DATE:  December  21, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mari  L.  Dunleavy,  Regulatory  Specialist, 
Regulatory  and  Procedural 
Development.  Federal  Crop  Insurance 
Corporation,  U.S.  Department  of 
Agriculture,  Washington.  DC  20250. 
Telephone  (202)  254-8314. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Executive 
Order  12291.  and  Departmental 
Regulation  1512-1.  This  action  does  not 
constitute  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  affected  by  this  rule 
under  those  procedures.  The  sunset 
review  date  established  for  these 
regulations  is  October  1. 1997. 

Kathleen  Connelly.  Acting  Manager, 
FQC.  has  determined  that  this  action  is 
in  conformance  with  Executive  Order 
12866  and  is  not  a  "significant 
regulatory  action."  Based  on 


information  compiled  by  the 
Elepartment.  it  has  been  determined  that 
this  Hnal  rule:  (1)  Would  have  an  effect 
on  the  economy  of  less  than  $100 
million:  (2)  would  not  adversely  affect 
in  a  material  way  the  economy,  a  sector 
of  the  economy,  productivity, 
competition,  jobs,  the  envirorunent. 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities; 
(3)  would  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency;  (4)  would  not  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or 
rights  and  obligations  of  recipients 
thereof;  and  (5)  would  not  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
principles  set  forth  in  Executive  Order 
12866. 

Kathleen  Connelly  also  certifies  that 
this  action  will  not  increase  the  federal 
paperwork  burden  for  individuals,  small 
businesses,  and  other  persons.  The 
action  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities,  or  on  the  farmers 
served  by  this  totally  voluntary  crop 
insurance  program  because  this  action 
does  not  require  significant  action  on 
their  part.  This  action  imposes  no 
additional  burden  on  the  insured 
farmer,  does  not  require  participation  in 
the  program,  or  increase  what  is 
currently  paid  to  gain  insurance 
protection.  The  action,  in  fact,  imparts 
a  benefit  to  the  insured  by  allowing  the 
insured  to  apply  for  crop  insurance  so 
as  to  preserve  the  producers  benefits 
and  disaster  assistance.  This  action  does 
not  require  the  reinsured  company  or 
sales  and  service  contractor  to  take  any 
additional  action  other  than  that  which 
is  considered  normal  and  customary  in 
the  ordinary  conduct  of  business. 
Therefore,  this  action  is  determined  to 
be  exempt  from  the  provisions  of  the 
Regulatory  Flexibility  Act  and  no 
Regulatory  Flexibility  Analysis  was 
prepared. 

This  program  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  stat  and  local 
officials.  See  the  notice  related  to  7  CFR 
part  3015.  subpart  V.  published  at  48  FR 
29115.  June  24. 1983. 


This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

To  provide  relief  to  those  producers 
who  agreed  to  obtain  crop  insurance 
under  the  mistaken  belief  that  they  were 
required  to  carry  such  insurance  in 
order  to  participate  in  the  Commodity 
Credit  Corporation  disaster  assistance 
program,  FQC  permits  it  agents  and 
private  sector  crop  insurance  companies 
to  enter  into  mutual  consent 
cancellations  for  such  insurance 
contracts.  A  rule  carrying  out  this 
directive  was  promulgated  on  November 
30, 1992.  This  rule  contained  and 
incorporated  the  applicable  dates  for 
implementation  required  at  the  time  of 
publication.  However,  these  dates  have 
since  changed. 

Accordingly,  pursuant  to  5  U.S.C. 
553.  this  rule  allows  a  producer  to 
participate  in  the  USDA  Disaster 
Assistance  Program  without  having  to 
weigh  the  benefits  of  that  program 
against  the  costs  of  the  crop  insurance 
program  when  a  question  exists  as  to 
whether  crop  insurance  is  actually 
required.  Therefore  notice  and  public 
procedure  thereon  are  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest. 

List  of  Subjects  in  7  CFR  Part  400 

General  Administrative  Regulations. 
Corp  insurance,  Mutual  consent 
cancellation  criteria. 

Final  Rule 

Accordingly,  pursuant  to  the 
authority  contained  in  the  Federal  Crop 
Insurance  Act.  as  amended  (7  U.S.C. 
1501  et  seq.).  the  Federal  Crop 
Insurance  Corporation  hereby  amends 
the  General  Administrative  Regulations 
(7  CFR  part  400)  effective  for  the  1994 
and  subsequent  crop  years  as  follows: 

PART  400— [AMENDED] 

Sut>part  C — General  Administrative 
Regulations;  Mutual  Consent 
Cancellation 

1.  The  authority  citation  for  7  CFR 
part  400.  subpart  C  is  added  to  read  as 
follows: 

Authority:  7  U.SiC  1501  et  seq. 
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2.  Section  400.27  is  revised  to  read  as 
follows: 

140027    AppUcabHtty. 

Notwithstanding  any  provisions  of  the 
crop  insurance  policy  to  the  contrary, 
the  mutual  consent  provision  contained 
herein  shall  be  applic^le  to  all  new 
crop  insurance  policies  issued  by  the 
Federal  Crop  insurance  Corporation  (7 
CFR  part  401  et  seq.),  or  by  a  company 
reinsured  by  the  Federal  Crop  Insurance 
Corporation,  effective  for  the  applicable 
crop  year  only  if  those  policies  meet  the 
requirements  of  §  400.28  of  this  subpart 
and  if  the  crop  insured  is  the  same  as 
the  crop  for  which  a  disaster  payment 
application  (CCC  441)  was  filed  for  the 
previous  crop  year. 

3.  Section  400.28  is  amended  by 
revising  paragraphs  (a)  introductory  text 
and  (c)  to  read  as  follows: 

$400.28    Mutual  eonaent crHarta. 

(a)  An  insured  may  request  policy 
cancellation  for  the  crop  year  for  which 
the  insured  filed  a  CCC  441  for  the 
applicable  crop  year  if  written 
documentation  is  provided,  signed  by 
an  authorized  Agricultural  Stabilization 
and  Conservation  Service  official, 
certifying  the  cancellation  is  based  on 
one  of  the  following  conditions: 

(c)  Carryover  policies  are  not  available 
for  mutual  consent  cancellation.  Crop 
insurance  applications  dated  before  the 
disaster  cancellation  date  (available  in 
the  insureds'  service  ofHce)  are  not 
eligible  for  mutual  consent 
cancellations. 

Done  in  Washington.  DC  on  October  20, 
1993. 

D«Um  R.  Smith, 

Acting  Undersecretary.  International  Affairs 
and  Commodity  Programs,  Chairman,  Federal 
Crop  Insurance  Corporation. 
|FR  Doc  93-30729  Filed  12-20-93;  8:45  ami 
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Agricultural  Marketing  Service 

7  CFR  Part  998 

[DodiM  No.  FV*»-Me-2Ff1| 

Peanuts  Produced  DomesticaUy; 
Finalize  Revised  Requirements 
Estat)(i8hed  Under  Marketing 
Agreement  No.  146  Regulating  the 
Qturitty  of  Peanuts— 1993  Crop 

AQENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  U.S.  Department  of 
Agriculture  (Department)  is  adopting  as 
a  final  rule,  without  change,  the 


provisions  of  an  interim  final  rule  that 
changed  the  outgoing  quality  regulation. 
One  change  allows  the  shipment, 
without  positive  lot  identification,  of 
lots  which  are  reconstituted  after  initial 
inspection  and  certification  by  a  handler 
at  the  request  of  a  buyer.  Another 
change  strengthens  the  Peanut 
Administrative  Committee's 
(Committee)  control  of  out-of-grade  lots 
of  peanuts,  and  peanuts  derived  hrom 
the  blanching  and  milling  of  such  lots. 
Changes  in  the  terms  and  conditions  of 
indemnification  clarify  the  deadline  for 
submitting  indemnification  claims, 
identify  documentation  needed  to 
process  indemnification  claims,  and 
provide  consistency  with  amended 
quality  regulations. 
EFFECTIVE  DATE:  January  20. 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Toth.  Southeastern  Marketing  Field 
Office,  P.O.  Box  2276,  Winter  Haven, 
Florida.  33883-2276,  telephone  (813) 
299-4770.  FAX  (813)  299-5169  or  Jim 
Wendland,  MaAeting  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS.  USDA,  P.O. 
Box  96456,  room  2523-S.  Washington, 
DC  2009G-6456,  telephone  (202)  720- 
2170.  FAX  (202)  720-5698. 
SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  pursuant  to  Marketing 
Agreement  No.  146  (7  CFR  part  998), 
regulating  the  quality  of  domestically 
produced  peanuts,  hereinafter  referred 
to  as  the  agreement.  This  agreement  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C  601-674)  (the  Act). 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  unddr 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule  will  not  preempt  any 
State  or  local  laws,  regulations,  or 
policies,  lualess  they  present  an 
irreconcilable  conflict  with  this  rule. 
This  action  is  not  intended  to  have 
retroactive  effect.  There  are  no 
administrative  procedures  which  must 
be  exhausted  prior  to  any  judicial 
challenge  to  the  provisions  of  this  rule. 
Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricuhural 
Marketing  Service  (AMS)  has 
considered  the  economic  impwct  of  this 
action  on  small  entities.  The  purpose  of 
the  RFA  is  to  fit  regulatory  actions  to  the 
scale  of  business  subject  to  such  actions 
in  order  that  small  businesses  will  not 
be  unduly  or  disproportionately 
burdened.  Marketing  agreements  and 
orders  issued  pursuant  to  the  Act,  and 
rules  issued  thereunder,  are  unique  in 
that  they  are  brought  about  through 


group  action  of  essentially  small  entities 
acting  on  their  own  behalf.  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility.  There  are  about  71 
handlers  of  peanuts  subject  to  regulation 
under  the  agreement,  and  there  are 
about  47,000  peanut  growers  in  the  16 
States  covered  under  the  program.  Small 
agricultural  service  firms  are  defined  by 
the  Small  Business  Administration  (13 
CFR  121.601)  as  those  whose  annual 
receipts  are  less  than  $3,500,000  and 
small  agricultural  producers  have  been 
defined  as  those  having  annual  receipts 
of  less  than  $500,000.  Some  of  the 
handlers  signatory  to  the  agreement  are 
small  entities,  and  a  majority  of  the 
growers  may  be  classified  as  small 
entities. 

In  1992,  the  three  major  peanut 
production  areas  covered  under  the 
agreement  produced  approximately  4.28 
billion  pounds  of  peanuts,  a  13  percent 
decrease  from  1991.  The  1992  crop 
value  is  $1.3  billion,  down  8  percent 
from  1991. 

The  objective  of  the  agreement,  in 
place  since  1965,  is  to  ensure  that  only 
wholesome  peanuts  enter  edible  market 
channels.  About  70  percent  of  U.S. 
shellers  (handlers),  now  handling 
approximately  95  percent  of  the  crop, 
have  voluntarily  signed  the  agreement. 
Under  the  agreement,  farmers'  stock 
peanuts  with  visible  Aspergillus  flavus 
mold  (the  principal  source  of  aflatoxin) 
are  required  to  be  diverted  to  non-edible 
uses.  Each  lot  of  milled  peanuts  must  be 
sampled  and  the  samples  chemically 
analyzed  for  aflatoxin  contamination.  A 
shelter  who  has  complied  with  these 
requirements  may  be  eligible  for 
indemnification  of  losses  if  the  peanuts 
test  positive  to  aflatoxin. 
Indemnification  and  administrative 
costs  are  paid  by  assessments  levied  on 
handlers  signatory  to  the  agreement 

The  Committee  met  on  March  24  and 
25, 1993,  and  unanimously 
recommended  changes  to  §  998.200 
Outgoing  quality  regulation  and 
§  998.300  Terms  and  conditions  of 
indemnification — 1993  crop  peanuts. 
An  interim  final  rule  was  issued  on 
June  23, 1993.  and  published  in  the 
Federal  Register  (58  FR  34865,  June  30, 
1993),  with  an  effective  date  of  June  30, 
1993.  That  rule  amended  §§  998.100. 
.200,  and  .300  and  provided  a  30-day 
comment  period  which  ended  July  30, 
1993.  One  comment  was  filed  by  the 
Golden  Peanut  Company.  DeLeon. 
Texas.  The  cummenter  indicated  the 
rule  was  silent  on  one  Committee 
recommendation,  to  clarify  that  no 
assessments  are  to  be  made  on 
Segregation  I  peanuts  purchased  by 
handlers  for  crushing  purposes.  The 
recommendation  was  not  adopted  by 
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the  Department  because  no 
authorization  for  such  action  was  found 
in  the  agreement.  Therefore,  the 
commenter's  assumption  is  correct  that 
the  Committee  should  continue  to 
operate  such  assessment  procedure  as  it 
did  last  season. 

Upon  implementation  of  the  interim 
final  rule,  §  998.200  (d)  Identification,  of 
the  outgoing  quality  regulations  was 
amended  to  allow  for  shipment,  without 
Positive  Lot  Identification  (PLI),  of 
inshell  and  shelled,  edible  quality 
peanuts  which  are  reconstituted  after 
processing  and  PU  by  a  handler,  at  the 
request  of  a  buyer.  The  outgoing  quality 
regulation  previously  required  that 
peanut  lots  be  PU  when  shipped  by  the 
handler.  Handlers  have  traditionally 
maintained  PU  until  the  lot  is  received 
by  a  buyer  or  another,  independent 
entity  in  the  handling  process  such  as 
second  handlers  and  independent  cold 
storage  warehouses.  The  previous  PU 
requirement  for  handlers,  at  the  time  of 
shipment,  put  handlers  at  a  competitive 
disadvantage  with  such  second  handlers 
or  similar  entities,  as  well  as  with 
blanchers  and  remillers.  Such  entities 
may  provide  additional  processing  or 
change  containers  of  the  lot,  at  the 
request  of  the  buyer.  However,  because 
such  lots  are  no  longer  under  purview 
of  the  regulations  (and  the  control  of  the 
handler),  the  entities  do  not  have4o 
maintain  PU,  and  thus,  do  not  charge 
buyers  the  extra  costs  for  obtaining  a 
Federal  or  Federal-State  Inspection 
Service  (Inspection  Service)  transfer 
certificate  or  a  second  positive  lot 
inspection. 

The  action  also  extended  an  action 
implemented  last  year  (57  FR  34061. 
August  3, 1992)  that  allowed  handlers  to 
commingle  PU  lots,  at  the  request  of 
buyers,  and  ship  such  lots  without 
reinspection  and  recertification.  The 
action  permitted  handlers  to  provide 
additional  processing  services  after  the 
initial  processing,  inspection  and  PU, 
without  incurring  recertification  costs. 

To  safeguard  the  indemnification 
program  and  normal  inspection 
procediues,  the  action  sp)ecified  that  lots 
which  did  not  receive  a  new  PU  or 
transfer  certificate  after  reconstituting 
and/or  commingling  were  not  eligible 
for  indemnification  claims  or  for  appeal 
inspection.  Loss  of  the  handler's  right  to 
indemnification  claims  and  appeal 
inspections  on  reconstituted  and/or 
commingled  lots  should  not  represent  a 
significant  concern  to  handlers  as  lots 
that  pass  quality  inspection  and 
aflatoxin  testing  are  not  eligible  for 
indemnification  and  normally  do  not 
require  an  app>eal  inspection. 

The  action  also  required  that  handlers 
are  responsible  for  maintaining  records 


of  the  quantities  of  peanuts  so 
reconstituted  and  making  such  records 
available  to  the  Committee  upon 
request. 

The-second  change  was  designed  to 
strengthen  the  control  of  the  movement 
of  handlers'  out-of-grade  lots  sent  for 
blanching  and  remilling  under 
provisions  specified  in  paragraphs  {h)(2) 
(blanching)  and  (h)(4)  (remilling)  of  the 
outgoing  quality  regulations.  The  action 
should  assure  the  proper  handling  of 
peanut  lots  subject  to  the  program's 
outgoing  quality  regulations. 

Paragraph  (h)(2)  applies,  in  part,  to 
handlers'  out-of-grade  lots  which  are 
sent  to  blanching  for  further  processing. 
Residual  peanuts  resuhing  from  the 
blanching  process  must  be  either 
returned  to  the  handler,  or.  at  the 
handler's  instruction,  disposed  of  by  the 
blancher  to  crushing  or  inedible  export 
outlets.  The  previous  text  of  paragraph 
(h)(2)  was  amended  to  require  that  the 
handler  receive  authorization  from  the 
Committee  prior  to  movement  of  such 
lots  to  a  blancher  and  that  the  residual 
lots,  when  so  disposed,  shall  be  positive 
lot  identified. 

Because  previous  regulations  did  not 
reference  all  acceptable  inedible  outlets, 
the  action  stated  that  acceptable 
disposition  outlets  be  specified  in 
paragraph  (h)(2).  Such  acceptable 
outlets  are  other  handlers  who  are 
crushers  or  exporters,  crushers  who  are 
not  handlers  but  are  approved  by  the 
Committee,  and  Committee  approved 
blanchers. 

Paragraph  (h)(4)  applies,  in  part,  to 
handlers'  residual  lots  resulting  bom 
remilling.  The  action  amended  the  text 
of  (h)(4)  to  read  the  same  as  that  for 
paragraph  (h)(2). 

In  addition  to  changes  in  paragraphs 
(h)(2)  and  (h)(4)  of  the  outgoing  quality 
regulation,  the  action,  for  consistency 
purposes,  added  a  new  subparagraph 
(p)(2)  to  §  998.300  Terms  and  conditions 
for  indemnification.  That  addition 
identified  paragraphs  (h)(2)  and  (h)(4)  as 
paragraphs  in  the  outgoing  quality 
regulation  that  handlers  must  comply 
with  to  be  eligible  to  receive 
indemnification  payments. 

The  action  amended  paragraph  (I)  of 
§  988.300  Terms  and  conditions  of 
indemnification  to  provide  for  the  more 
timely  receipt  of  indemnification  claim 
documents  and  to  specify  the 
documentation  needed  by  the 
Committee  to  process  such  claims.  The 
Committee  had  reported  that  incomplete 
indemnification  claim  requests  are 
occasionally  received  on  or  just  after  the 
November  1  deadline  (following  the 
crop  year).  Such  late,  incomplete  claims 
become  an  extra  burden  on  Committee 
personnel  and  may  result  in  the  claim 


not  being  processed  and  paid  by  the 
December  31  deadline  following  the 
crop  year.  Thus,  the  amended 
regulations  clarified  that  claim  requests 
may  be  received  by  mail  or  facsimile  up 
to  the  close  of  business  on  November  1 
and,  also  specified  the  documents 
needed.  The  documents  are:  (1)  PAC-5 
Handlers's  Request  for  Rejection  (signed 
and  executed);  (2)  the  valid  grade 
inspection  certificate  covering  the  lot; 
and  (3)  the  lab  certificate  showing  the 
aflatoxin  assay  results  which  caused  the 
lot's  rejection.  This  revision  of 
paragraph  (1)  does  not  represent  new 
reporting  requirements.  The  information 
collection  requirements  that  are 
contained  in  these  regulations  have 
been  previously  approved  by  the  Office 
of  Management  and  Budget  (OMB)  and 
have  been  assigned  OMB  No.  0581- 
0067.  The  revised  paragraph  should 
help  assure  that  claim  payments  are 
made  by  the  established  deadline,  thus 
benefiting  handlers. 

Paragraphs  (z)  (1)  through  (7)  of 
§  998.300  specify  claim  procedures  and 
payment  schedules  based  on  the 
number  of  indemnification  claims 
received  by  the  Committee.  The  action 
continues  for  the  1993  crop  year,  the 
same  procedures  and  payment 
schedules  in  effect  for  the  1992  terms 
and  conditions.  It  also  continues  for  the 
1993  crop  year,  the  indemnification  cap 
of  $9,000,000,  with  $5,000,000  of 
insurance  coverage  that  was  in  effect  for 
the  1992  crop  year. 

Changes  were  also  made  to  section 
headings  of  §  998.100  Incoming  quality 
regulation.  %  998.200  Outgoing  quality 
regulation  and  §998.300  Terms  and 
conditions  of  indemnification  to  make 
those  regulations  applicable  to  the  1993 
crop  year. 

Based  on  available  information,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  the  information  and 
recommendations  submitted  by  the 
Committee,  and  other  information,  it  is 
found  that  finalizing  the  interim  final 
rule,  without  change,  as  published  in 
the  Federal  Register  (58  FR  34865.  June 
30. 1993)  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

List  of  Subjects  in  7  CFR  Fart  998 

Marketing  agreements.  Peanuts, 
Reporting  and  recordkeeping 
requirements. 

For  th»  reasons  set  forth  in  the 
preamble.  7  CFR  part  998  is  amended  as 
follows: 
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PART  098-MARKETlNQ  AGREEMENT 
REQULAT1NQ  THE  QUALITY  OF 
DOMESTICALLY  PRODUCED 
PEANUTS 

Accordingly,  the  interim  rule 
amending  7  CFR  part  998  which  was 
published  at  58  FR  34865  on  June  30. 
1993.  is  adopted  as  a  final  rule  without 
diange. 

Dated:  December  14, 1993. 
Kobert  C  Kwimy. 

Acting  Director.  Fruit  and  Vegetable  Division. 
IFR  Doc  93-31030  Filed  12-20-93;  8:45  ami 
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Rural  EtoctiincaUon  Administration 
7CFR  Part  1703 


Diatanoa  Learning  and  Madtoal  Link 
Grant  Program 

AGENCY:  Rural  Electrification 
Administration,  USDA. 
action:  Notice  of  extension  of 
application  filing  deadline  for  Fiscal 
Year  1994  fimdinft.         


applicants.  Applications  that  were 
received  during  the  July  14  and  October 
14, 1993.  filing  deadlines  will  be 
reviewed  with  the  January  31, 1994, 
applications.  Applications  postmarked 
after  January  31. 1994.  will  be  processed 
forfunding  considerations  during  FY 
1995. 

Due  to  limited  FY  1994  DLMLGP 
funding  compared  with  the  demand  for 
DLKfLGP  grants,  the  maximum  grant  for 
any  one  project  during  the  FY  1994 
funding  cycle  will  remain  at  $500,000. 

All  applications  submitted  during  the 
July  and  October  deadlines  are  listed  in 
the  Notice  section  of  this  issue. 
Organizations  wishing  to  applv  for  the 
DLMLGP  should  call  the  Rural 
iDevelopment  Assistance  Staff  to  obtain 
the  application  information  package  on 
(202)  690-3594. 

Dated:  December  15, 1993. 
Wally  Beyer. 
Administrator. 

IFR  Doc  93-31081  Wed  12-20-93;  8.45  am) 
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StHMMARV:  The  Rura)  Electrification 
Administration  (REA)  is  hereby  giving 
notice  to  interested  parties  that  an 
extension  has  been  given  to  applicants 
wishing  to  submit  an  application  for  the 
Distance  Learning  and  Medical  Link 
Grant  Program  (DLMLGP)  for  Fiscal 
Year  (FY)  1994  funding. 
DATES:  Applications  to  be  considered  for 
FY  1994  funding  must  be  postmarifLed 
no  later  than  January  31. 1094. 
ADDRESSES;  Applications  may  be 
submitted  to  the  Administrator,  Rural 
Electrification  Administration.  U.S. 
Department  of  Agriculture.  14th  and 
Independence  Ave..  SW..  Washington. 
DC  20250-1500.  Applications  should  be 
marked  "Attention:  Assistant 
Administrator,  Economic  Development 
and  Technical  Services." 
FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  L.  Bryant.  Jr..  Chief.  Planning 
Branch,  or  Mark  B.  Wyatt,  Chief. 
Financing  Branch.  Rural  Development 
Assistance  Staff,  Rural  Electrification 
Administration,  telephone  number  (202) 
720-1400. 

SUPPI^MaiTARV  INFORMATION:  The 
extended  filing  cut-off  date  of  January 
31. 1994.  contained  herein  affects 
§  1703.113,  Application  filing  dates  and 
location,  of  7  CFR  part  1703,  subpart  D. 
All  other  terms  remain  as  in  7  CFR  part 
1703,  subpart  D.  The  January  31 
extension  is  necessary  to  allow 
applicants  not  selected  for  grant  funding 
during  FY  1993  additional  time  to 
resubmit  applications  as  well  as  giving 
additicMial  time  to  those  first  time 
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Federal  Aviation  Admlniatration 

14  CFR  Part  39 

[Doclwt  No.  SS-NM-TD^D:  AmdL  3S-8750; 
AD93-24-01] 

Airworthiness  DIrecthres;  Corporate 
Jeta  Limited  (formerly  British 
Aerospace)  Model  BAe  125-1000A 
Series  Airplanes       ' 

AQENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Final  rule. . 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Corporate  Jets 
Model  BAe  125-lOOOA  series  airplanes, 
that  requires  a  visual  inspection  to 
detect  chafing  pr  other  damage  of  the 
oxygen  pipe  located  next  to  the  nose 
wheel  steering  control  chain,  and  to 
ensure  minimum  clearance  between  the 
pipe  and  chain;  and  reposition  or 
replacement  of  damaged  parts.  This 
amendment  is  prompted  by  reports  of 
chafing  between  the  nose  wheel  steering 
control  chain  and  the  adjacent  oxygen 
pipe.  The  actions  specified  by  this  AD 
are  intended  to  prevent  chafing  or  other 
damage  of  the  passenger  oxygen  pipe, 
which  could  result  in  a  fire  and/or  loss 
of  emergency  oxygen  for  the  passengen. 
DATES:  Effective  January  20, 1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 


of  the  Federal  Register  as  of  January  20, 
1994. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Corporate  Jets.  Inc..  22070 
Bioderick  Drive,  Sterling.  Virginia 
20166.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  Rules  Docket, 
1601  Lind  Avenue,  SW..  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street.  NW..  suite  700,  Washington.  DC 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Slotte,  Aerospace  Engineer. 
Standardization  Branch.  ANM-113. 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW..  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2797;  fax  (206)  227-1320. 
SUPnXMENTARY  MFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  Corporate  Jets 
Model  BAe  125-lOOOA  series  airplanes 
was  published  in  the  Federal  Register 
on  August  2. 1993  (58  FR  41066).  That 
action  proposed  to  require  a  one-time 
visual  inspection  to  detect  chafing  or 
other  damage  of  the  oxygen  pipe  located 
next  to  the  nose  wheel  steering  control 
chain  inside  the  left-hand  cockpit 
console  and  to  ensure  that  at  least  0.25 
inch  minimum  clearance  exists  between 
the  pipe  and  the  chain,  and  reposition 
or  replacement  of  damaged  parts. 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supports  the 
proposed  rule. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  profKwed. 

Tne  FAA  estimates  that  12  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  1 
work  hour  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $55  per  work  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $660,  or  $55  per 
airplane.  This  total  cost  figure  assumes 
that  no  operator  has  yet  accomplished 
the  requirements  of  this  AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
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levels  of  government  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  actioir"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  nimiber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  arSab)ect8  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adaption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows:  "• 

PART  39-AIRVIfORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  followrs: 

.  AudMritr  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  VS.C.  106(g);  and  14  CFR 
11.89. 

139.13    [Amw>ded] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-24-01    Corporata  leU  Limitad  (Fonaariy 
Britiifa  Aerospace):  Amendment  39- 
8750.  Docket  g3-NM-70-AO. 


Applicability:  Model  BAe  12S-1000A 
series  airplanes,  having  (erial  numbers 
258151,  258159,  and  259003  through  259027 
inclusive;  certificated  In  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previousty. 

To  prevent  chafing  or  other  damage  of  the 
passenger  oxygen  pipe  and  a  potential  fire 
and/or  lots  of  emergency  oxygen  for  the 
passengers,  accomplish  the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  perform  a  visual  inspection  to 
detect  chafing  or  other  damage  of  the  oxygen 
pipe  located  next  to  the  noaa  wheel  steering 
coDtroI  chain  within  the  left-hand  cockpit 
console  and  to  ensure  that  a  minimum  of 
0.25  inch  clearance  exists  between  the 
oxygen  pipe  and  the  nose  wheel  steering 


control  chain,  in  aocordanca  wiUi  Corporate 
Jets  Limited  Service  Bulletin  S.B.  35-36, 
dated  January  7, 1993. 

(1)  If  clearance  of  0.25  Inch  or  greater 
exists,  accomplish  tlie  requirements  of 
paragraph  (a)(lXi)  or  (aXlXU)  of  Uiis  AD. 

(i)  If  no  chaifing  or  other  damage  is 
detected:  No  further  action  is  required  by  this 
AD. 

(ii)  If  any  chafing  or  other  damage  is 
detected:  Prior  to  further  flight,  replace  tiie 
cuirenUy-installad  oxygen  pipe  with  a  new 
oxygen  pipe,  ensiire  that  a  minimum 
clearance  of  0.25  inch  or  greater  exists,  and 
repeat  the  visual  Inspection  in  accordance 
with  ttie  larvice  bulletin. 

(2)  If  clearance  of  less  than  0.25  inch  exists, 
accomplish  the  requirements  of  paragraph 
(aM2)(i)  or  (a)(2Kii)  of  tixis  AD. 

(i)  If  no  chafing  or  other  damage  is 
delected:  Within  30  days  after  accomplishing 
the  visual  inspection,  reposition  the  oxygen 
pipe  to  obtain  minimum  clearance  of  at  least 
0.25  inch  and  maximum  ovality  not  to 
exceed  0.03  inch,  in  accordance  with  the 
servloe  bulletin;  and  if  a  minimum  clearance 
of  0.25  inch  cannot  be  achieved  utilizing  the 
methods  described  in  the  service  bulletin, 
reposition  in  accordance  with  a  method 
approved  by  the  Manager,  Standardization 
Branch,  ANM-113,  FAA.  Ttansport  Airplane 
Directorate. 

(il)  If  any  chafing  or  other  damage  is 
detected:  Prior  to  further  flight,  replace  the 
currenUy-installed  oxygen  pipe  with  a  new 
oxygen  pipe,  ensure  that  minimiim  clearance 
of  0.2S  inch  or  greater  exists,  and  repeat  the 
visual  inspection  in  accordance  with  the 
service  bulletin. 

(b)  An  alternative  method  of  compliance  or 
adfustment  of  the  compliance  time  tliat 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  tneir  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standartiization 
Branch.  ANM-113. 

Note:  Infonnation  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  firom  the  Standardization  Branch. 
ANM-113. 

(c)  Special  flight  permits  may  be  Issued  In 
accordance  with  FAR  21.197  and  21.199  to 
operate  tlia  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(d)  The  Inspections,  repositioning,  and 
replacement  shall  be  done  In  accordance 
with  Corporate  Jets  Limited  Service  Bulletin 
S.B.  35-36,  dated  January  7, 1993.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  tiie  Federal  Registar  in 
accordance  with  5  U.&C  552(8)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
Corporate  Jets,  Inc,  22070  Broderlck  Drive. 
Sterling,  Virginia  20166.  Copies  may  be 
inspected  at  the  FAA,Transport  Ai^lane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  Noirth  Capitol  Street.  NW..  luits 
700.  Washington,  DC 

(e)  This  amendment  becomes  effective  on 
January  20, 1994. 


Issued  in  Renton,  Washington,  on 
November  24, 1993. 
DarreUM.Pwlanaa. 
ActiitgMaiutgBr,  Transport  Airplane 
Directorate,  Aircraft  Certification  Serrice. 
[FR  Doc  93-29377  Filed  12-20-03;  8:45  am) 
C00t4*1»-1># 


14  CFR  Part  39 

[DodiM  Na  93-ANE-60;  AmdL  39-B704;  AD 
93-16-14] 

AlrworthtneM  DIrvctfvM;  Hartzell 
Propeller  Inc.  HC-03Y(H)  Series 
Thre^Blsded  Propellers 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule,  request  ft)r 
comments. 

SUMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
93-16-14  that  was  sent  previously  to  all 
known  U.S.  owners  and  operetorvof 
Hartzell  PropeUer  Inc.  HC-03yO-0 
series  three-oladed  propellers  by 
individual  letters,  "niis  AD  requires 
initial  and  repetitive  visual  inspections 
and  eddy  current  inspections  for  cracks 
in  the  area  of  the  grease  fitting  holes  on 
the  side  of  the  propeller  hub.  This 
amendment  is  prompted  by  propeller 
hub  feilure  on  a  propeller  that  had  been 
visually  inspected  in  accordance  with 
priority  letter  AD  89-22-05.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  propeller  hub  feilure  and 
subsequent  propeller  blade  separation 
and  loss  of  me  aircraft 
DATES:  E£fective  January  5, 1994,  to  all 
persons  except  those  persons  to  whom 
it  was  made  immediately  effective  by 
priority  letter  AD  93-16-14,  issued  on 
August  18, 1993,  which  contained  the 
requirements  of  this  amendment. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  S. 
1994. 

Comments  for  Inclusion  in  the  Rules 
Docket  must  be  received  on  or  befbiB 
February  22, 1994. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
93-ANE-50, 12  New  England  Executive 
Park,  Burlington,  MA  01803-5299. 

The  applicable  service  infonnation 
may  be  ootained  from  Hartzell  Propellef 
Inc.,  One  Propeller  Place.  Piqua.  OH 
45356-2834;  fax  (513)  778-4391.  This 
information  may  be  examined  at  the 
FAA.  New  England  Region,  Office  of  the 
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Assistant  Chief  Counsel.  12  New 
England  Executive  Park,  Burlington, 
MA;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street  NW.. 
suite  700,  Washington,  DC. 
FOR  FURTHER  MFORMA-nON  CONTACT:  Tim 
Smyth.  Aerospace  Engineer,  Chicago 
Aircraft  Certification  Office,  FAA.  Small 
Airplane  Directorate,  2300  East  Devon 
Avenue,  room  232,  Des  Flaines,  IL 
60018;  telephone  (708)  294-7130,  fax 
(708)  294-7834. 

SUPPLEMENTARY  INFORMATION:  On 
October  20, 1989,  the  Federal  Aviation 
Administration  (FAA)  issued  priority 
letter  AD  89-22-05,  applicable  to 
Haitzell  Propeller  Inc.  HC-()3Y()-() 
series  three-bladed  propellers,  which 
requires  visual  inspection  of  the 
propeller  hub  surface  in  the  area  of  the 
grease  fittings  at  intervals  of  50  hours 
time  in  service  (TIS).  That  action  was 
prompted  by  reports  of  propeller  hub 
failures  caused  by  cracks  initiating  in 
the  grease  fitting  holes  on  the  side  of  the 
hub.  These  cracks  typically  originate  in 
the  threads  of  the  hub  grease  fitting, 
then  propagate  around  the  blade  arm  of 
the  hub,  resulting  in  failure  of  one  hub 
half.  That  condition,  if  not  corrected, 
could  result  in  propeller  hub  failure  and 
subsequent  propeller  blade  separation 
and  loss  of  the  aircraft. 

Since  the  issuance  of  that  AD,  the 
FAA  has  received  a  report  from  the  Civil 
Aviation  Authority  (CAA)  of  Great 
Britain  of  a  propeller  hub  failure  on  a 
prop>eller  that  had  been  visually 
inspected  in  accordance  with  the 
current  AD.  The  CAA's  investigation 
revealed  that  the  propeller  hub  crack 
had  corrosion  on  the  fracture  surface 
that  was  present  for  a  considerable  time 
but  the  crack  was  undetectable  by  visual 
inspection.  The  FAA,  in  conjunction 
with  the  CAA  and  the  manufacturer,  has 
determined  that  the  visual  inspection 
procedure  alone  is  inadequate  to 
reliably  find  cracks  in  the  propeller  hub. 
On  August  18, 1993,  the  FAA  issued 
priority  letter  AD  93-16-14.  which 
requires  initial  and  repetitive  visual 
inspections  and  eddy  current 
•  inspections  (EQ)  for  cracks  in  the  area 
of  the  grease  fitting  holes  on  the  side  of 
thepropeller  hub. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  Hartzell 
Propeller  Inc.  Service  Bulletin  (SB)  No. 
165D,  dated  August  6, 1993.  that 
describes  procedures  for  visual 
inspections  and  ECl  for  cracks  in  the 
area  of  the  grease  fitting  holes  on  the 
side  of  the  propeller  bub. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  propellers  of  this  same 
type  design,  this  AD  supersedes  priority 


letter  AD  89-22-05,  and  requires  initial 
and  repetitive  visual  inspections  and 
EQ  for  cracks  in  the  area  of  the  grease 
fitting  holes  on  the  side  of  the  propeller 
hub.  If  a  propeller  hub  is  founa  cracked, 
the  hub  must  be  replaced  prior  to 
further  flight  with  a  post- 1983  later  style 
propeller  hub.  or  with  a  serviceable 
1983  or  earlier  hub  that  has  been 
inspected  in  accordance  with  Hartzell 
Propeller  Inc.  SB  No.  165D,  dated 
August  6, 1993.  Affected  propeller 
installations  that  have  experienced 
failures  in  service  are  required  to  have 
a  repetitive  visual  inspection  and  EQ 
every  25  houra  TIS.  Other  aircraft 
models  utilizing  the  affected  propellers 
which  have  not  had  a  failure  in  service 
but  have  similar  installation  designs  and 
operational  characteristics  are  required 
to  have  a  repetitive  visual  inspection 
and  Ea  every  50  hours  TIS.  The  FAA 
has  determined  that  those  propeller 
hubs  removed  ftt)m  service  in 
accordance  with  this  AD  which  are  not 
cracked  may  not  be  reinstalled  on  any 
aircraft  exempt  frt)m  this  AD. 
Cumulative  fatigue  damage  may  have 
occurred  that  is  not  yet  detectable.  The 
repetitive  inspections  required  by  this 
AD  on  afl'ecteid  aircraft  installations 
provides  for  detecting  fatigue  damage 
that  grows  to  a  crack. 

Tlus  AD  is  an  interim  action.  The 
FAA  may  consider  futiu*  rulemaking 
that  requires  installation  of  a  post-1983, 
later  style  propeller  hubs  which  have 
relocated  the  grease  fitting  holes  near 
the  hub  parting  line. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  an^ 
good  cause  ensted  to  make  the  AD 
efl'ective  immediately  by  individual 
letters  issued  on  August  18, 1993.  to  all 
known  U.S.  owners  and  operators  of 
Hartzell  Propeller  hic.  HC-()3Y()-() 
series  three-bladed  propellers.  These 
conditions  still  exist,  and  the  AD  is 
hereby  published  in  the  Federal 
Register  as  an  amendment  to  section 
39.13  of  part  39  of  the  Federal  Aviation 
Regulations  (FAR)  to  make  it  effective  to 
all  persons. 

Conunents  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 


in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
commimications  received  on  or  before 
the  closing  date  for  comments  will  be 
consideted,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
vfiW  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-ANE-50."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26. 1979).  If  it 
is  determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  v«rill  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 
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List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39-AIRWORTHmESS 
DIRECTIVES 

i.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  13S4(a).  1421 
and  1423;  49  US.C  106(g):  and  14  CFR 
11^9. 

130.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93>16-14  Hartzell  Propeller  Inc.: 

Amendment  39-8704.  Docket  93-ANE- 

sa 

Applicability:  Hartzell  Propeller  Inc.  HC- 
()3Y(H)  series  three-bladed  propellers  with 
model  designations  and  serial  number  ranges 
listed  as  follows: 


PropeHef  t>asic  hub 
model 


PHC-C3YF-1R0 

PHC-%J3YF-1R0  ...... 

PHC-L3YF-1R0  ....... 

HC-C3YF-1R0  

HO-C3YK-1R0or 

HC-C3YR-1R0. 

HC-C3YK-10  

HC-C3YK-20  or  HC- 

C3YR-20. 
HO-C3YK-40  or  HC- 

C3YR-40- 
HC-£3YK-10orHC- 

E3YR-10. 
HC-€3YK-20  or  HC- 

E3YR-20. 
HO-E3YK-2A0  or 

HC-E3YR-2A0. 
HC-F3YK-20  or  HC- 

F3YR-20. 
HC-f3YK-10of  HC- 

F3YR-10. 
HC-I3YK-20  OR 

HC-l3YR-^0. 


PropeMer  serad  num- 
twr  range 


EE1  ttirouohEE1461. 
FP1  ttirough  FP37. 
FD1  through  FD7. 
ECl  ttvough  ECl  020. 
DY1  ttvough  DY1897. 

CT1  through  CT101. 
CK1  through  CK3S10. 

ELI  through  EL67. 

FM1  through  FM487. 

DF1  through  DF79. 

DJ1  throuf^  DJ7787. 

DAI  through  DAI  586. 

DB1  through  0B137. 

FS1  through  FS32. 


T^is  AD  applies  to  the  above  afliscted 
propellers  when  installed  on  any  agricultural 
aircraft  with  any  engine,  or  instalied  on  any 
aircraft  utilizing  Textron  Lycoming  (LITIO- 
540  series  piston  engines,  or  IO-S40  series 
piston  engines  that  have  a  turt>ochaTger 
added  by  the  airframe  manufacturer  or  have 
been  modified  by  a  Supplemental  Type 
Certificate  (STC)  to  incorporate  a 
turbocharger.  The  known  affected  propellers 
are  installed  on,  but  not  limited  to  the 
fb  Ipwing  aircraft: 


Agricultural  Aircraft 

Fletcher  FU24-950 

Cessna  A188  Agwagon  modified  by  STC 

SA89SSO 
Piper  PA-36-300  Pa*raee 
PA-36  Pawnee  modified  by  STC  SA39S2WE 
Transavia  Airtiuk  Models  and  PL-12/T-300 

Skyfarmer 

Aircraft  With  Textron  Lycoming  lLfTlO-540 
and  Turbocharged  10-540  Series  Engines 

Cessna  310  and  320  modified  by  Riley  STC 

SA2082WE 
Gulfstream  700  (formerly  Rockwell  700.  Fuji 

FA-300-12) 
Helio  H-700 
Piper  PA-23-250  and  PA-E23-250  (with 

TIQ-540  only) 
Piper  PA-31  Navajo  (with  TIO-540  only) 
Piper  PA-31-325  Navajo  C/R 
Piper  PA-31-350  Navajo  "Chieftain" 
Piper  PA-31P-350  Mohave 
Piper  T-1020  (same  as  PA-31-350) 
Piper  PA-32(R)-301T  Turbo  Saratoga 
Piper  PA-60-600.  PA-60-601.  and  PA-60- 

602  Aerostar's  all  modified  by  Machen  STC 

(turtxicharged) 
Piper  PA-6O-700P  Aerostar  700P 

Propellers  with  model  designations  and 
serial  number  ranges  listed  above  and 
installed  on  non-agricultural  aircraft,  which 
do  NOT  uUlize  Textron  Lycoming  IDTIO- 
540  or  turbocharged  IO-540  series  engines 
are  exempt  from  this  AD. 

Propellers  with  post-1983  hub 
configurations,  i.e.,  which  have  the  relocated 
grease  fitting  holes  near  the  hub  parting  line 
as  shown  in  Figure  1,  page  8,  of  Hartzell 
Propeller.  Inc..  Service  Bulletin  (SB)  No. 
165D.  dated  August  6. 1993.  even  though  the 
propeller  model  and  serial  numt)er  are  listed 
above,  are  exempt  from  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  propeller  hub  failure  due  to 
cracks  that  originate  in  the  grease  fitting 
holes  on  the  side  of  the  hub,  which  could 
result  in  propeller  blade  separation  and  loss 
of  the  aircraft,  accomplish  the  following: 

(a)  For  propellers  iiutalled  on  Textron 
Lycoming  (L)TlO-540  series  piston  engines 
or  turbocharged  IO-540  series  piston  engines 
which  are  installed  on  Piper  PA-31-325 
Navajo  C^R.  PA-31-350  Navajo  "Chieftain." 
T-1020  (same  as  PA-31-350).  PA-60-700P. 
Aerostar  700P  aircraft,  or  propellers  installed 
on  any  agricultural  aircraft  with  any  engine, 
accomplish  the  following: 

(1)  Within  25  hours  time  in  service  (TIS) 
after  the  effective  date  of  this  AD,  and 
thereafter  at  intervals  of  25  hours  TIS, 
perform  a  visual  inspection  and  eddy  current 
inspection  (EQ)  for  cracks  in  accordance 
with  Hartzell  Propeller  Inc.  SB  No.  165D. 
dated  August  6, 1993. 

(2)  If  a  crack  is  found  in  a  propeller  hub 
during  the  inspections  required  in  paragraph 
(a)(1)  of  this  AD,  replace  the  hub  prior  to 
further  flight  with  a  po5t-1983  later  style 
propeller  hub,  or  writh'a  serviceable  1983  or 
earlier  hub  that  has  been  inspected  in 
accordance  with -Hartzell  Propeller  Inc.  SB 
No.  165D.  dated  August  6, 1993.  Thereafter, 
perform  a  visual  inspection  and  EQ  for 
cracks  in  accordance  with  Hartzell  Propeller 
Inc  SB  No.  165D.  dated  August  6, 1993,  at 


intervals  not  to  exceed  25  hours  TIS  since  the 
last  inspection,  unless  a  post-1983  later  style 
propeller  hub  is  installed,  per  paragraph  (d) 
of  this  AD. 

(b)  For  propellers  installed  on  all  other 
aircraft  models,  except  for  the  four  non- 
agricultural  models  listed  in  paragraph  (a)  of 
this  AD.  and  that  utilize  Textron  Lycoming 
(L)TIO-540  or  turbocharged  10-540  series 
piston  engines  accomplish  the  following: 

(1)  Within  50  hours  TIS  after  the  eSecUve 
date  of  this  AD.  and  thereafter  at  intervals  of 
50  hours  TIS.  perform  a  visual  inspection 
and  EQ  for  cracks  in  accordance  with 
Hartzell  Propeller  Inc  SB  No.  165D.  dated 
August  6. 1993. 

(2)  If  a  crack  is  found  in  a  propeller  hub 
during  the  inspections  required  in  paragraph 
(b)(1)  of  this  AD,  replace  tiie  hub  prior  to 
further  flight  writh  a  post-1983  later  style 
propeller  hub.  or  with  a  serviceable  1983  or 
earlier  hub  that  has  been  inspected  in 
accordance  with  Hartzell  Propeller  Inc.  SB 
No.  165D,  dated  August  6, 1993.  Thereafter, 
perform  a  visual  inspection  and  EG  for 
cracks  in  accordance  with  Hartzell  Propeller 
Inc  SB  Na  165D,  dated  August  6. 1993,  at 
intervals  not  to  exceed  50  hours  TIS  since  the 
last  inspection,  unless  a  post-1983  later  style 
propeller  hub  is  installed,  per  paragraph  (d) 
of  this  AD. 

(c)  Propeller  hubs  that  are  1983  or  earlier, 
with  the  grease  fitting  holes  located  on  the 
side  of  the  hub.  that  have  been  removed  from 
service  cannot  be  returned  to  service  on 
aircraft  that  are  exempt  from  this  AD. 

(d)  Installation  of  post-1983  later  style 
propeller  hubs  that  have  relocated  grease 
fitting  holes  near  the  hub  parting  line 
constitutes  terminating  action  to  the 
inspection  requirements  of  this  AD. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Chicago 
Aircraft  Certification  Office.  The  request 
should  be  forwarded  through  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Chicago  Aircraft  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Chicago 
Aircraft  Certification  Office. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  aircraft  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(g)  The  inspections,  and  replacement,  if 
necessary,  shall  be  done  in  accordance  with 
the  following  Hartzell  Propeller  Inc  service 
bulletin: 


Document  No. 

Pages 

Date 

1650 

Total  pages:  6.. 

1-8 

August  6,  1993. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Hartzell  Propeller  Inc..  One  Propeller 
Place.  Piqua.  OH  4535^-2834;  fax  (513)  778- 
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4391.  Copies  may  be  inspected  at  the  FAA. 
New  England  Region.  Office  of  the  Assistant 
Chief  Counsel.  12  New  England  Executive 
Park.  Burlington.  MA;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol  Street. 
NW..  suite  700.  Washington.  DC 

(h)  This  action  supersedes  priority  letter 
AD  89-22-05,  issued  October  20, 1989. 
(i)  This  amendment  becomes  effective 
January  5. 1994,  to  all  persons  except  those 
persons  to  whom  it  *vas  made  immediately 
effective  by  priority  letter  AD  93-16-14, 

issued  August  18, 1993,  which  contained  the 

requirements  of  this  amendment. 
Issued  in  Burlington,  Massachusetts,  on 

November  22. 1993. 

Mark  C  Fulmer, 

Acting  Manager  Engine  and  Propeller 

Directorate.  Aircrpft  Certification  Service. 

IFR  Doc.  93-29374  Filed  12-20-93;  8:45  am) 

MUJNQ  COM  *»W-%y* 


14  CFR  Part  39 

[Dociwt  No.  93-NM-101-AO:  Amdt  3»- 
8754;  AD  93-24-05] 

Airwontiiness  Directives;  British 
Aerospace  Model  BAe  146-100A. 
-200A.  and  -^OOA  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 


summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  British  Aerospace 
Model  BAe  146-lOOA.  -200A.  and 
-300A  series  airplanes,  that  requires 
replacing  the  quick  release  coupling 
halves  on  each  end  of  the  pump  case 
drain  line  on  the  hydraulic  engine 
driven  pump  (EDP)  on  the  number  2 
and  number  3  engines  with  improved 
fire  resistant  coupling  halves.  This 
amendment  is  prompted  by  a  fire 
resistance  test  of  the  hydraulic  EDP, 
associated  hoses,  and  coupHngs 
installed  on  the  number  2  and  number 
3  engines,  which  revealed  that  the 
pump  case  drain  line  quick  release 
couplings  leaked  hydraulic  fluid.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  hydraulic  fluid 
.  leaking  from  the  pump  case  drain  line 
quick  release  coupling,  which  could 
fuel  the  flames  in  the  event  of  an  engine 
fire. 
DATES:  Effective  January  20, 1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  20, 
1994. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  British  Aerospace,  PLC,  Librarian 
for  Service  Bulletins,  P.O.  Box  17414, 
Dulles  International  Airport. 


Washington.  DC  20041-0414.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
Transport  Airplane  Directorate,  Rules 
Docket.  1601  Lind  Avenue  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street  NW..  suite  700,  Washington.  DC 
FOR  FURTHER  tNFORMATlOH  CONTACT: 

William  Schroeder.  Aerospace  Engineer. 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2148;  fax  (206)  227-1320. 
SUPPt-EMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  British  Aerospace 
Model  BAe  146-lOOA,  -200A,  and 
-300A  series  airplanes  was  published  in 
the  Federal  Reguter  on  August  9, 1993 
(58  FR  42259).  That  action  proposed  to 
require  replacing  the  quick  release 
coupling  halves  on  each  end  of  the 
pump  case  drain  line  on  the  hydraulic 
engine  driven  pump  (EDP)  on  the 
number  2  and  number  3  engines  with 
improved  fire  resistant  coupling  halves. 
Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supports  the 
proposed  rule. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

The  FAA  estimates  that  46  airplanes 
of  U.S.  registry  will  be  affected  by  thiS 
AD,  that  it  will  take  approximately  3 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $55  per  work  hour. 
Required  parts  will  be  provided  by  the 
manufacturer  atno  cost  to  operators. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $7,590,  or  $165  per 
airplane.  This  total  cost  figure  assumes 
that  no  operator  has  yet  accomplished 
the  requirements  of  this  AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 


For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
imp>act,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  mc  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 


PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

§38.13    [Amemtod] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-24-05  British  Aerospace:  Amendment 
39-8754.  Docket  93-NM-lOl-AD. 

Applicability:  Model  BAe  146-lOOA. 
-200 A,  and  -300 A  series  airplanes;  serial 
numbers  E3001  through  E3207  inclusive. 
E3209  through  E3220  inclusive,  and  E3222; 
certiPicated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  hydraulic  fluid  leaking  from  the 
pump  case  drain  line  quick  release 
couplings,  which  could  fuel  the  flames  in  the 
event  of  an  engine  fire,  accomplish  the 
following: 

(a)  Within  6  months  afler  the  effective  date 
of  this  AD.  replace  the  quick  release  coupling 
halves  on  each  end  of  the  pump  case  drain 
line  on  the  hydraulic  engine  driven  pump 
(EDP)  on  the  number  2  and  number  3  engines 
with  improved  fire  resistant  coupling  halves, 
in  accordance  with  British  Aerospace  Service 
Bulletin  SB.29-31-01339A.  dated  May  24, 
1993. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
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Transport  Airplane  Directorate.  Operators 
■hall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
Mad  it  to  the  Manager,  Standarditation 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methodi  of 
compliance  writh  this  AD,  if  any.  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(d)  The  replacement  shall  be  done  in 
accordance  with  British  Aerospace  Service 
Bulletin  SB.29-31-01339A.  dated  May  24. 
1993.  (Note:  The  issue  date  of  British 
Aerospace  Service  Bulletin  SB.29-31- 
01339A  is  indicated  only  on  "page  1  of  11"; 
no  other  page  of  this  document  is  dated.) 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Ragister  in  accordance  writh  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
&t>m  British  Aerospace,  PLjC  Librarian  for 
Service  Bulletins.  P.O.  Box  17414.  Dulles 
International  Airport,  Washington,  DC 
20041-0414.  Copies  may  be  inspected  at  the 
FAA.  Transport  Airplane  Directorate,  1601 
Lind  Avenue  SW..  Renton.  Washington;  or  at 
the  Office  of  the  Federal  Register.  800  North 
Capitol  Street.  NW..  suite  700.  Washington. 
DC 

(e)  This  amendment  becomes  effective  on 
January  20. 1994. 

Issued  in  Renton,  Washington,  on 
November  29, 1993. 
Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(PR  Doc  93-29581  Filed  12-20-93;  8:45  am) 
MXMQ  coot  4tie-1»-P 


14  CFR  Part  39 

Pocint  No.  93-MM-10D-AD:  Amdt  30- 
1753;  AD  93-24-04] 

Airworthiness  Directives;  Fokker 
Model  F28  Mark  0100  Series  Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 
ACnOM:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Fokker  Model  F28  Mark 
0100  series  airplanes,  that  requires 
installation  of  a  doubler  assembly  on  the 
forward  partial  pressure  bulkhead.  This 
amendment  is  prompted  by  fatigue 
testing  in  which  cracking  was  found  in 
the  area  of  the  avionics  cooling  outlet 
valve  fitting.  The  actions  specified  by 
this  AD  are  intended  to  prevent  cracking 
and  subsequent  reduced  structural 
capability  of  the  partial  pressure 


bulkhead,  which  could  result  in 
decompression  of  the  airplane. 
DATES:  Effective  January  20. 1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Roister  8S4>f  January  20. 
1994. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Fokker  Aircraft  USA.  Inc.,  1199 
North  Fairfax  Street,  Alexandria. 
Virginia  22314.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  Rules  EKxJcet. 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  O^ice  of  the 
Federal  Register,  800  North  Capitol 
Street.  NW..  suite  700,  Washington,  DC 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mari(  Quam,  Aerospace  Engineer. 
Standardization  Branch.  ANM-113, 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW..  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2145;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATKM:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  Fokker  Model  F28  Mark 
0100  series  airplanes  was  published  in 
the  Federal  Register  on  August  18. 1993 
(58  FR  43303).  That  action  proposed  to 
require  installation  of  a  doubler 
assembly  on  the  forward  partial 
pressure  bulkhead. 

Interested  persons  have  been  afl'orded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

All  commenters  support  the  proposal. 

Since  issuance  of  the  notice,  the  FAA 
has  been  advised  that  Fokker  has  issued 
Revision  1  to  Service  Bulletin  SBFlOO- 
53-052,  dated  June  7, 1993.  This 
revision  was  issued  to  correctly  identify 
which  installation  procedures  are 
applicable  to  the  different 
configurations  of  affected  airplanes.  The 
FAA  has  revised  the  Hnal  rule  to  refer 
to  this  corrected  version  of  the 
applicable  service  bulletin. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

The  FAA  estimates  that  17  airplanes 
of  U.S.  registry  will  be  aflected  by  this 
proposed  AD,  that  it  will  take 


approximately  13  work  hours  f>er 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  laoor  rate 
is  $55  per  work  hour.  Required  parts 
will  cost  approximately  $2,000  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  this  AD  on  U.S. 
operators  is  estimated  to  be  $46,155,  or 
$2,715  per  airplane.  This  total  cost 
flgure  assumes  that  no  operator  has  yet 
accomplished  the  requirements  of  this 
AD  action. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action:  (1)  Is  not^ 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  {Kisitive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  Hnal  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  ofSubiecto  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

$30.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-24-04    Fokker  Amendment  39-«753. 
Docket  93-NM-lOO-AD. 
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Applicability:  Model  F28  Mark  0100  series 
airplanes:  serial  numbers  11244  to  11286 
inclusive.  11289. 11291. 11292. 11293. 
11295. 11297. 11300. 11303. 11306.  and 
11308;  ceitificaled  in  any  catecory. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  cracking  and  reduced  structural 
capability  of  the  forward  partial  pressure 
bulkhead  and  subsequent  decompression  of 
the  airplane,  accomplish  the  following: 

(a)  Prior  to  the  accumulation  of  15,000  total 
flight  cycles,  or  within  3  months  after  the 
e^ctive  date  of  this  AD,  whichever  occurs 
lateri  install  a  doubler  assembly  on  the 
forward  partial  pressure  bulkhead  in 
accordance  with  Fokker  100  Service  Bulletin 
SBFlOO-53-052,  Revision  1,  dated  June  7, 
1993. 

Notr.  Operators  who  have  accomplished 
the  appropriate  installation  in  accordance 
with  the  originally  issiied  Fokker  Service 
Bulletin  SBFl 00-53-052.  dated  January  17. 

1992,  are  considered  to  be  in  compliance 
with  this  paragraph. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  df  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  il-to  the  Manager,  Standardization 

.  Branch.  ANM-113. 

Not*:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(d)  The  installation  shall  be  done  in 
accordance  with  Fokker  Service  Bulletin 
SBFlOO-53-052,  Revision  1,  dated  June  7, 

1993,  which  contains  the  following  list  of 
effective  pages: 


Page  No. 

Revision 

level 
stwwn  on 

page 

Date  shown  on 
page 

1-2.8.  Il- 
ia. 
3-7.9- 
10. 

1  

Original  .... 

June  7.  1993. 
Jan.  17.  1992. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Fokker  Aircraft  USA.  Inc.  1199  North 
Fairfax  Street.  Alexandria,  Virginia  22314. 
Copies  may  be  inspected  at  the  FAA. 
Transport  Airplane  Directorate.  1601  Lind 
Avenue,  SW.,  Renton.  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW..  suite  700,  Washington, 
DC 

(e)  This  amendment  becomes  effective  on 
January  20. 1994. 


Issued  in  Renton.  Washington,  on 
November  29, 1993. 
Darrell  M.  Pedenon, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc  93-29580  Filed  12-20-93;  8:45  am) 

WLUNO  COM  4tie-19-^ 


SECURJTIES  AND  EXCHANGE 
COMMISSION 


17CFRPart230 
[Retaaa*  Na  3»-703q 
RIN3235-^C«5 


Method  of  Determining  Holding  Period 
of  Restricted  Securities  Under  Rule 
144;  Correction 

AGENCY:  Securities  and  Exchange 
Commission. 

ACTION:  Correcting  amendment. 

SUMMARY:  This  document  contains  a 
correction  to  final  rules  adopted  in 
Release  No.  33-6862  (April  23. 1990). 
which  were  published  in  the  Federal 
Register  on  Monday,  April  30, 1990  (55 
FR  17933).  The  rules  relate  to  the 
determination  of  the  holding  period 
prior  to  sale  of  restricted  securities 
pursuant  to  Rule  144. 

EFFECTIVE  DATE:  December  21. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Budge,  OfHce  of  Disclosure 
Policy,  Division  of  Corporation  Finance 
at  (202)  272-2589. 

SUPPLEMENTARY  INFORMATION:  In 
connection  with  the  adoption  of  rules 
and  amendments  relating  to  the  resale  of 
restricted  securities,  on  April  23, 1990. 
the  Commission  adopted  amendments 
to  Rule  144(d),i  which  defines  the 
holding  period  fOr  restricted  securities.^ 
Because  of  inaccuracy  in  the 
amendatory  language  within  the 
adopting  release,  three  paragraphs  that 
were  to  be  retained  in  the  final  rule 
inadvertently  were  removed  and  do  not 
now  appear  in  the  Code  of  Federal 
Regulations.  This  correction  restores 
paragraphs  (2)(i),  (2)(ii)  and  (2)(iii)  to 
paragraph  (d)  of  Rule  144,  to  read  as 
originally  intended. 

List  of  Subiects  in  17  CFR  Part  230 

Reporting  and  recordkeeping 
requirements.  Securities. 


PART  230-GENERAL  RULES  AND 
REGULATIONS.  SECURITIES  ACT  OF 
1933 

Accordingly,  17  CFR  part  230  is 
corrected  by  making  the  following 
correcting  amendments: 

1.  The  authority  citation  for  part  230 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77b,  77f.  77g.  77h.  77). 
77s,  77SSS,  78c.  78/,  78m,  78n.  78o.  78w, 
78/Ad).  79t.  808-8.  80a-29,  80a-30.  and  80a- 
37.  unless  otherwise  noted. 

2.  In  §  230.144.  add  paragraphs  (2)(i), 
(2)(ii),  and  (2)(iii)  following  the  colon  in 
the  intrtxluctory  text  of  paragraph  (d)(2), 
to  read  as  follows: 

§230.144    Persons  deemed  not  to  be 
engaged  In  a  distrttMition  and  ttterefore  not 
underwriters. 

Preliminary  Note 


'17CFR230.144(tl). 
'See  Releua  Na  33-6862. 


(d)  •  '  • 
(!)•'* 

(2)  Promissory  notes,  other  obligations 
or  installment  contracts.  •  •  • 

(i)  Provides  for  full  recourse  against 
the  purchaser  of  the  securities; 

(ii)  Is  secured  by  collateral,  other  than 
the  securities  purchased,  having  a  fair 
market  value  at  least  equal  to  the 
purchase  price  of  the  securities 
purchased;  and 

(iii)  Shall  have  been  discharged  by 
payment  in  full  prior  to  the  sale  of  the 
securities. 
•        •        •        •        * 

Dated:  December  15, 1993. 
Margaret  H.  McFarland. 

Deputy  Secretary. 

|FR  Doc.  93-31016  Filed  12-20-93;  8:45  ami 

BILUNQ  COOC  tOIO-OI-^ 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Parts  4  and  123 
RIN  1515-AB31 
[T.D.  93-ee] 

Reporting  Requirements  for  Vessels, 
Vehicles,  and  Indhf  iduals 

AGENCY:  Customs  Service.  Department 
of  the  Treasury. 
ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 
Customs  Regulations  to  implement 
certain  provisions  of  the  Customs 
Enforcement  Act  of  1986,  a  part  of  the 
Anti-Drug  Abuse  Act  of  1986.  designed 
to  strengthen  Federal  efforts  to  improve 
the  enforcement  of  Federal  drug  laws 
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and  enhance  the  interdiction  of  illicit 
drug  shipments.  These  regulatory 
changes  pertain  to  the  arrival,  entry,  and 
depmrture  reporting  requirements 
applicable  to  vessels,  vehicles,  and 
individuals,  and  inform  the  public 
regarding  applicable  penalty,  seizure, 
and  forfeiture  provisions  for  violation  of 
these  requirements. 
EFFECTIVE  DATE:  January  20. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
(Operational  matters)  Joe  O'Gorman. 
Office  of  Passenger  Enforcement  and 
Facilitation  (202)  927-0530;  (Legal 
matters)  Larry  L  Burton.  Carrier  Rulings 
Branch  (202)  482-6940.  or  (Penalty 
matters)  Jeremy  Baskin.  Penalties 
Branch (202)  482-6950. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  1986,  Congress  enacted  the  Anti- 
Drug  Abuse  Act  of  1986  (21  U.S.C.  801 
note)  to,  among  other  things,  strengthen 
Federal  efforts  to  improve  the 
enforcement  of  Federal  drug  laws  and 
enhance  the  interdiction  of  illicit  drug 
shipments.  Comprising  part  of  this 
legislation  was  the  Customs 
Enforcement  Act  of  1986  (19  U.S.C 
1654  note)  (the  Act),  which  amended 
certain  provisions  of  the  Tari^  Act  of 
1930.  codified  in  title  19  of  the  U.S. 
Code,  relating  to  arrival,  entry,  and 
departure  reporting  requirements 
applicable  to  individuals,  vessels,  and 
vehicles,  and  the  penalty,  seizure  and 
forfeiture  provisions  applicable  for 
violation  of  these  requirements. 

Section  433,  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1433).  relating  to 
the  reporting  requirements  applicable  to 
conveyances,  was  amended  to  provide 
that  masters  of  vessels,  operators  of 
vehicles,  and  pilots  of  aircraft  must 
immediately  report  their  arrival  at  a 
designated  Customs  facility  and  remain 
there  until  granted  permission  to  depart 
from  the  arrival  point.  It  was  also 
amended  regarding  the  discharge  of 
passengers  and/or  merchandise 
(including  baggage)  and  provides  that 
these  activities  can  only  be 
accomplished  in  accordance  with 
regulations  prescribed  by  the  Secretary 
of  the  Treasury.  Further  regarding 
conveyance  reporting  requirements,  the 
Act  amended  section  401(k),  Tariff  Act 
of  1930,  as  amended  (19  U.S.C  1401(k)), 
to  clarify  that  a  vessel  arriving  in  the 
U.S.  after  having  visited  a  hovering 
vessel  or  receiving  any  merchandise 
from  outside  the  territorial  waters  of  the 
United  States  will  be  treated  as  if  it  is 
arriving  from  a  foreign  port  or  place, 
and  added  section  401(m)  (19  U.S.C 
1401(m))  which  provides,  in  general, 
that  controlled  substances  imported  into 


the  United  States  are  considered 
prohibited  merchandise. 

Section  459,  Tariff  Act  of  1930.  as 
amended  (19  U.S.C  1459),  also  relating 
to  reporting  requirements,  was  amended 
to  provide  that  individuals  arriving  in 
the  U.S.  by  whatever  means  must 
immediately  report  their  arrival  at  a 
designated  Customs  facility  and  remain 
there  until  granted  permission  to  depart 
from  the  arrival  point.  This  change 
extends  the  reporting  requirements 
applicable  to  individuals:  formerly  only 
persons  importing  or  bringing 
merchandise  into  the  country  from  a 
contiguous  country  were  required  to 
report  to  the  port  of  entry  or 
customhouse  nearest  the  point  where 
they  crossed  the  border.  It  also  places  a 
reporting  obligation  on  individuals 
arriving  by  conveyances  in  addition  to 
the  reporting  obligation  imposed  on  a 
ship's  master,  vehicle  operator,  or 
aircraft  pilot. 

Sections  436,  454,  and  459,  Tariff  Act 
of  1930.  as  amended  (19  U.S.C  1436. 
1454.  and  1459).  relating  to  the  penalty 
provisions  applicable  for  violations  of 
the  reporting  requirements,  were 
amended  to  provide  for  greater 
penalties. 

The  regulations  implementing  border- 
crossing  reporting  requirements  and 
applicable  penalty  provisions  are 
primarily  found  at  part  4,  Customs 
Regulations  (19  CFR  part  4).  however, 
certain  reporting  requirements  and 
penalty  provisions  are  also  contained  in 
part  123,  Customs  Regulations  (19  CFR 
part  123). 

On  November  3, 1988.  Customs 
published  a  Proposed  Rule  in  the 
Federal  Register  (53  FR  44459)  that 
proposed  certain  amendments  and 
revisions  to  seciions  in  parts  4, 101. 123 
and  148  of  the  Customs  Regulations  and 
solicited  comments  in  this  regard.  To 
effect  the  regulatory  amendments 
regarding  the  reporting  requirements 
applicable  to  conveyances,  it  was 
proposed  to  amend  or  revise  §§  4.0,  4.2. 
4.2a,  4.3,  4.6,  4.9.  4.30.  4.50,  4.81.  4.84. 
4.85. 4.87.  4.91,  and  4.94.  Customs 
Regulations  (19  CFR  4.0.  4.2.  4.2a,  4.3. 
4.6.  4.9.  4.30.  4.50.  4.81,  4.84.  4.85,  4.87, 
4.91,  and  4.94)  and  to  revise  §  123.1  (19 
CFR  123.1)  to  make  clear  the  vessel 
master's  obligation  to  report  arrival 
immediately  and  to  present  such 
documentation  to  Customs  officers  as 
may  be  required  to  establish  the 
obligation  to  report  arrival  and/or  the 
fact  of  repwrted  arrival  into  the  United 
States  of  the  vessel  and  any  cargo, 
passengers,  and/or  crew  from  foreign 
ports  and/or  places. 

To  effect  the  regulatory  amendments 
regarding  reporting  requirements 
applicable  to  individuals,  it  was 


proposed  to  add  a  new  §  4,51  and  to 
revise  §123.1  (19  CFR  123.1)  to  make 
clear  an  individual's  separate  obligation 
to  report  arrival  immediately,  no  matter 
how  the  individual  arrived  in  the 
United  States. 

To  effect  the  regulatory  amendments 
regarding  the  penalty  provisions,  it  was 
proposed  to  amend  or  revise  §§  4.6  and 
4.9  (19  CFR  4.6  and  4.9).  to  add  new 
§§  4.3a  and  4.52,  and  to  amend  or  revise 
§§  123.1. 123.2.  and  123.9  (19  CFR 
123.1. 123.2,  and  123.9)  to  reflect  the 
greater  penalty  provisions  for  violations 
of  these  reporting  requirements. 

Fourteen  comments  were  received. 
The  comments  received,  and  Customs 
responses  to  them,  are  set  forth  below. 

Comment  Analysis 

The  fourteen  comments  received 
raised  four  areas  of  concern:  (1)  Whether 
district  directors  would  be  provided 
with  additional  discretionary  authority 
to  establish  border-crossing  points  at 
places  other  than  designated  Customs 
ports  of  entry  or  stations;  (2)  the  severity 
of  the  imprisonment  penalties  for 
violation  of  reporting  requirements;  (3) 
the  imposition  of  advance  reporting 
requirements  concerning  aircraft  on 
short  flights;  and  (4)  the  time-frame 
embraced  by  the  term  "immediately"  in 
reporting  to  designated  border-crossing 
points.  We  address  these  concerns  in 
turn. 

Comment:  Most  of  the  comments 
concerned  the  changes  to  §  123.1. 
Customs  Regulations  (19  CFR  123.1). 
relating  to  the  reporting  requirements  at 
designated  border-crossing  points  on  the 
Canadian  and  Mexican  borders.  These 
commenters  suggested  that,  in  order  to 
avoid  needless  hardships  in  the  form  of 
adversely  affecting  the  daily  operations 
of  remote  border-crossing  enterprises, 
discretionary  authority  should  be  given 
to  district  directors  to  designate 
authorized  border-crossing  points  in 
addition  to  designated  ports  of  entry 
and  border  stations.  In  this  regard,  some 
commenters  referenced  a  1949  fire 
control  compact  between  several 
northeastern  states  and  the  Canadian 
province  of  Quebec  that  provides  for 
firefighters  £rom  both  countries  to 
combat  border  fires,  and  they  suggested 
that  such  mutually  beneficial 
arrangements  should  be  allowed  to 
continue  without  regard  to  reporting 
reouirements. 

Customs  Response:  These  comments 
appear  to  relate  to  the  statutory  and 
proposed  regulatory  use  of  the  phrase 
"border-crossing  points"  and  seem  to  be 
premised  on  the  assumption  that 
because  the  statute  employed  the  phrase 
"border-crossing  points"  to  describe 
where  the  reporting  must  occur,  instead 
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of  using  the  mora  familiar  terms  "ports 
of  entry"  and  "customs  stations", 
Congress  must  have  intended  to  create 
a  third  category  of  customs  facility  or 
location,  namely  "border-crossing 
points."  that  are  distinguishable  from 
I>orts  of  entry  and  Customs  stations. 
Customs  does  not  agree  with  this 
reading  of  the  statutory  language,  but 
rather  believes  that,  by  employing  the 
term  "border-crossing  points".  Congress 
was  merely  referring  to  the  types  of 
designated  Customs  locations  and 
facilities  that  already  exist  under  part 
101,  Customs  Regulations  (19  CFR  part 
101):  there  is  no  evidence  to  suggest  that 
the  phrase  is  used  to  connote  or  imply 
that  a  new  type  of  Customs  facility  was 
intended  to  be  created.  Moreover,  as 
regards  the  underlying  concern 
motivating  these  comments,  §  101.4(d) 
of  the  Customs  Regulations  specifically 
authorizes  designation  of  Customs 
stations  for  a  temporary  time  to  provide 
Customs  facilities  where  needed,  which 
allows  Customs  to  establish  such  other 
border-crossing  points  as  may  be 
required.  Accordingly,  such  temporary 
operations  as  are  provided  for  under  the 
referenced  fire  control  compact  will  not 
be  adversely  affected  by  implementation 
of  these  reporting  requirements,  as  local 
district  directors  presently  have  the 
authority  to  allow  border  crossings  for 
such  activities.  As  the  concern 
expressed  is  adequately  provided  for  in 
the  Customs  Regulations  already,  it 
ap{>ears  unnecessary  to  cede  additional 
discretionary  authority  to  the  district 
director. 

Comment:  A  few  comments  expressed 
concern  over  the  severity  of  the 
increased  penalties  provided  for  by  the 
amendments.  One  commenter  stated 
that  the  addition  of  §  4.3a  to  the 
Customs  Regulations,  relating  to  vessel 
entry  violation  penalties  and  providing 
for  imprisonment — in  addition  to 
financial  penalties — in  cases  where 
prohibited  merchandise  is  discovered 
on  board  the  ship,  leaves  masters 
without  means  of  protection  because 
modem  cargo  loading  practices  do  not 
leave  the  master  with  total  control  over 
what  is  taken  aboard  his/her  ship. 
Accordingly,  it  was  recommended  that 
the  imprisonment  penalty  should  not  be 
imposed  in  cases  where  intent  cannot  be 
proved. 

Customs  Response:  The  proposed 
penalty  provisions  are  those  as  set  forth 
Dy  Congress  in  the  Act.  Customs  cannot 
change  the  fine  amounts  or 
imprisonment  sanctions  prescribed  by 
Congress  where  enforcement  is  by 
criminal  prosecution.  Where 
enforcement  is  by  dvil  penalty, 
however,  situations  warranting 
consideration  of  mitigating  (or 


aggravating)  circumstances  will  be 
handled  on  a  case-by-case  basis, 
pursuant  to  the  provisions  of  19  U.S.C. 
1618  and  19  CFR  part  171. 
It  should  be  noted  that, 
notwithstanding  the  specific  civil  and 
criminal  penahy  provisions  provided 
for  by  the  Act,  other  civil  and  criminal 
penalty  provisions  may  be  applicable. 
Thus,  to  eliminate  the  need  to  amend 
the  regulations  should  the  statutory 
penahy  amounts  be  increased  or 
decreased,  the  regulatory  text  has  been 
revised  by  replacing  specific  dvil  and 
criminal  penalty  amounts  with 
references  to  the  applicable  underlying 
statutory  provision. 

Comment:  One  commenter  expressed 
concern  about  the  imposition  of  a  "one- 
hour  passenger  rule"  advance  reporting 
requirement  on  aircraft  engaged  in  short 
flights  from  remote  places  in  Canada 
that  do  not  have  available  reliable 
means  for  the  giving  of  advance  notice. 

Customs  Response:  This  comment 
addresses  reporting  requirements 
contained  in  the  air  commerce 
regulations,  part  122  of  the  Customs 
Regulations.  19  CFR  part  122.  which  are 
not  the  subject  matter  of  this  final  rule. 

Comment:  Several  commenters  voiced 
concern  over  how  the  term  "immediate" 
would  be  interpreted  regarding  the 
reporting  obligations  for  vehicles, 
vessels  and/or  individuals.  It  was 
suggested  that  the  word  should  not  be 
interpreted  to  mean  the  instant  a  vessel 
came  to  rest,  as  an  overly  strict 
requirement  would  be  untenable. 

Customs  Response:  The  Act  requires 
that  reports  of  arrival  be  made  to 
Customs  "immediately."  Thus,  bearing 
in  mind  the  purpose  of  the  Anti-Drug 
Abuse  Act  of  1986,  a  reasonable 
interpretation  of  the  term 
"immediately",  within  the  context  of 
reporting  arrival  into  the  U.S.,  would 
mean  that  such  reporting  should  be 
accomplished  as  soon  as  possible  and 
without  undue  delay.  esf)ecially  in  the 
case  of  individual.reporting  obligations. 
This  interpretation  is  based,  in  part,  on 
the  provision  in  Section  433  pertaining 
to  time  extensions  for  vessel  reporting: 
Although  the  Secretary  of  the  Treasury 
may,  by  regulation,  extend  the  time  in 
which  reports  of  arrival  must  be  made 
for  vessel  reporting,  no  extension  of 
time  greater  than  24  hours  after  arrival 
is  aumorized.  No  such  time  extension 
provisions  are  provided  for  vehicles  or 
individuals.  Thus,  an  as-soon-as- 
possible/without-undue-delay  standard 
is  deemed  reasonable  for  purposes  of 
interpreting  this  statutory  requirement. 

Conclusion 

Accordingly,  as  no  material  issues 
were  raised  that  are  not  adequately 


addressed  by  existing  regulations  or  by 
reasonable  interpretations  of  the 
proposed  regulations,  Customs  has 
decided  to  finalize  the  amendments  as 
proposed,  with  minor  editorial  changes, 
such  as  substituting  the  word  "phrase" 
in  this  Final  Rule  for  the  word  "term" 
where  more  than  one  word  was 
referenced.  Also  certain  superseded 
legal  requirements  have  been  deleted. 
such  as  references  to  vessels  of  less  than 
5  net  tons.  In  part  4,  the  editorial 
changes  include  the  removal  of  certain 
footnotes  that  merely  set  forth  statutory 
text  implemented  by  the  regulation,  and 
end-of-section  references  to  statutory 
authority  already  denoted  in  the  general 
authority  table  at  the  beginning  of  the 
part,  e.g..  the  statutory  authority 
reference  at  the  end  of  §  4.94(e).  Also  in 
p)art  4,  footnotes  that  merely  cross 
reference  other  Customs  Regulation 
provisions  are  deleted,  but  the  text  of 
the  section  is  revised  to  include  the 
cross  reference,  e.g.,  footnote  16b  to 
§  4.7(d)(l)(ii)  merely  cross  references 
§  4.14(a)(1),  thus,  the  footnote  is  deleted 
and  the  text  is  revised  to  carry  the  cross 
reference.  Lastly  concerning  part  4,  we 
are  taking  this  opportunity  to  revise 
certain  authority  citations,  incorrectly 
dting  to  46  U.S.C  and  to  add  authority 
dtations  for  new  section  provisions,  i.e., 
§§4.3a,  4.51,  and  4.52.  In  part  123.  there 
is  no  longer  an  arrival  reporting 
diHerence  based  upon  whether  vessels 
are  less  than  or  over  5  net  tons  or  arrive 
otherwise  than  by  sea.  This  is  because 
19  U.S.C  1433  embodies  the  report  of 
arrival  requirements  for  all  vessels  and 
makes  no  distinction  as  to  size.  In 
regard  to  the  proposed  general  authority 
citation  changes  to  parts  101  and  148. 
they  are  no  longer  necessary,  as  they 
were  accomplished  in  other  published 
documents. 

The  Regulatory  Flexibility  Act  and 
Executive  Order  12866 

For  the  reasons  set  forth  in  the 
preamble  and  because  the  main 
reporting  imposition  falls  on 
individuals  and  vessels  and  vehicles 
operated  by  individuals,  rather  than  on 
small  entities  as  defined  at  5  U.S.C. 
601(6),  pursuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  it  is  certified  that  the 
amendments  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Accordingly,  this  final  rule  is 
not  subject  to  the  regulatory  analysis  or 
other  requirements  of  5  U.S.C.  604. 
Further,  this  document  is  not  a 
"significant  regulatory  action."  as 
defined  in  E.0. 12866. 
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Paperwork  Redaction  Act 

The  collection  of  information  in  this 
final  regulation,  as  provided  for  under 
§  24.5(0.  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accwdance  with  the  requirements  of  the 
Paperwork  Reduction  Act.  44  U.S.C. 
3507.  and  approved,  through  November 
of  1996.  under  control  number  1515- 
0203.  The  estimated  annual  burden  per 
respondent/recordkeeper  is  1  minute. 
Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  directed 
to  the  U.S.  Customs  Service,  Paperwork 
Management  Branch,  room  6316, 1301 
Constitution  Av«iue,  NW.,  Washington. 
DC  20229.  or  the  Office  of  Management 
and  Budget.  Attention:  Desk  Officer  for 
the  Department  of  the  Treasury,  Office 
of  Information  and  Regulatory  Affairs. 
Washington.  DC  20503. 

Drafting  Information 

The  prindpal  author  of  this  document 
was  Gregory  R.  Vilders.  Regulations 
Branch.  However,  personnel  from  other 
offioas  participated  in  its  development. 

List  of  Subjects 

19CFRPaii4 

Cargo  vessels,  Coastal  zone.  Customs 
duties  and  inspection.  Fishing  vessels. 
Harbors,  Imports.  Maritime  carriers. 
Merchandise.  Passenger  Vessels, 
Reporting  and  recordkeeping 
requirements.  Seamen.  Vessels.  Yachts. 

19  CFR  Part  123 

Canada.  Customs  duties  and 
inspection,  Freight,  Imports, 
International  boundaries.  Mexico.  Motor 
carriers.  Railroads,  Reporting  and 
recordkeeping  requirements.  Vessels. 

Amendments  to  the  Regulations 

For  the  reasons  stated  above,  title  19, 
chapter  I.  parts  4  and  123  of  the 
Customs  Regulations  (19  CFR  parts  4 
and  123)  are  amended  as  set  forth 
below: 

PART  4-VESSElS  IN  FOREIGN  AND 
DOMESTIC  TRADES 

1.  The  authority  citation  for  part  4  is 
amended  by  adding  citations  for  §§ 
4.3a,  4.51.  and  4.52  and  revising  the 
other  dtations  listed  below  as  follows: 

Aathority:  5  U.S.C  301;  19  U.S.C  68. 
1624: 46  U.S.C  App.  3. 

•         *         •         •         « 

Section  4.2  also  issued  under  19  U.S.C 
1433. 1441, 1*36; 

Section  4.3  also  issued  under  19  U.S.C 
288.  289, 1434-1436. 1441;  46  U.S.C  App. 
91a.  110-112; 


Section  4.3a  also  Issued  under  19  U.S.C 
1433. 1436; 

•  •         •         •         • 

Section  4.6  also  issued  under  19  U.S.C 
1585; 

Section  4.7  also  issued  under  19  U.S.C 
1431. 1439. 1465. 1581(a),  1583;  46  U.S.C 
App.  883a.  883b; 

Section  4.9  also  issued  under  19  U.S.C 
1434, 1435. 1438;  42  U.S.C  269;  46  U.S.C 
App.  677; 

•  •  •  •  • 

Section  4.30  also  issued  under  19  U.S.C 
288.  1433. 1446. 1448, 1450-1454, 1490; 

•  «  *  •  • 

Section  4.50  also  issued  under  19  U.S.C 
1431:  46  U.S.C  3502; 

Section  4.51  also  issued  under  19  U.S.C 
1433; 

Section  4.52  also  issued  under  19  U.S.C 
1433; 


Section  4.81  also  issued  under  19  U.S.C 
1433.  1439. 1442. 1443. 1444.  1486;  46  U.S.C 
App.  251,  313,  314,  883; 

•  •  •  •  • 

Section  4.84  also  issued  under  19  U.S.C 
1433.  1435. 1437;  46  U.S.C  App.  91.  313. 
314.883-1; 

Section  4.85  also  issued  under  19  U.S.C 
1439. 1442, 1443. 1444. 1623; 

•  •         •         •         • 

Section  4.94  also  issued  under  19  U.S.C 
1433, 1434. 1435. 1441;  46  U.S.C  App.  91. 
104,313.314; 

•  •  •  •  • 

2.  Part  4  is  amended  by  removing  and 
reserving  footnotes  4,  5,  7,  8,  8a,  9, 10, 
11, 13, 14. 15. 16a.  16b,  19,  20.  23.  65. 
72,  79,  91, 95.  and  98. 

3.  Section  4.0  is  amended  by  adding 
paragraph  headings  to  paragraphs  (aMe) 
and  by  adding  paragraphs  (f)  and  (g)  to 
read  as  follows: 

$4.0    Ganeral  deflnltions. 

(a)  Vessel.  "  *  * 

(b)  Vessel  of  the  United  States.  *   •  * 

(c)  Documented.  •  •  • 

(d)  Noncontiguous  territory  of  the 
United  States.  *  •  * 

(e)  Citizen.  •  •  • 

(0  Arrival  of  a  vessel.  The  phrase 
"arrival  of  a  vessel"  means  that  time 
when  the  vessel  first  comes  to  rest, 
whether  at  anchor  or  at  a  d«x.k,  in  any 
harbor  within  the  Customs  territory  of 
the  U.S. 

(g)  Departure  of  a  vessel.  The  phrase 
"departure  of  a  vessel"  means  that  time 
when  the  vessel  gets  under  way  on  its 
outward  voyage  and  proceeds  on  the 
voyage  without  thereafter  coming  to  rest 
in  the  harbor  from  which  it  is  going. 

4.  Sedion  4.2  is  revised  to  read  as 
follows: 

{4.2    Reports  of  arrival  of  vessela. 

(a)  Upon  arrival  in  any  port  or  place 
within  the  U.S.,  including,  for  purposes 


of  this  sedion.  the  U.S.  Virgin  Islands, 
of  any  vessel  from  a  foreign  port  or 
place,  any  foreign  vessel  from  a  port  or 
place  within  the  U.S..  or  any  vessel  of 
the  U.S.  carrying  bonded  merchandise 
or  foreign  merchandise  for  which  entry 
has  not  been  made,  the  master  of  the 
vessel  shall  immediately  report  that 
arrival  to  the  nearest  Customs  fadlity  or 
other  location  designated  by  the  district 
diredor.  The  report  of  arrival,  except  as 
prescribed  in  §  4.2a  of  this  part,  or  as 
supplemented  in  local  instrudions 
issued  by  the  distrid  diredor  and  made 
available  to  interested  parties  by  posting 
in  Customs  offices,  publication  in  a 
newspaper  of  general  circulation,  and 
other  appropriate  means,  shall  be  made 
by  any  means  of  communication  to  the 
district  diredor  or  to  a  Customs  officer 
assigned  to  board  the  vessel.  The 
Customs  officer  may  require  the 
production  of  any  documents  or  papers 
deemed  necessary  for  the  proper 
inspection/examination  of  the  vessel, 
cargo,  [>assenger,  or  crew. 

(b)  For  purposes  of  this  part,  "foreign 
port  or  place"  indudes  a  hovering 
vessel,  as  defined  in  19  U.S.C.  1401(k). 
and  any  point  in  Customs  waters 
beyond  the  territorial  sea  or  on  the  high 
seas  at  which  a  vessel  arriving  in  a  port 
or  place  in  the  U.S.  has  received 
merchandise. 

(c)  In  the  case  of  certain  vessels 
arriving  either  in  distress  or  for  the 
limited  pur}>ose  of  taking  on  certain 
supplies  and  departing  within  a  24-hour 
time  period  without  having  landed  or 
taken  on  any  passengers  or  other 
merchandise  (see  section  441(4),  Tariff 
Act  of  1930,  as  amended),  the  report 
may  be  filed  by  either  the  master, 
owner,  or  agent,  and  shall  be  in  the  form 
and  give  the  information  required  by 
that  statute,  except  that  the  report  need 
not  be  under  oath.  A  derelid  vessel 
shall  be  considered  one  in  distress  and 
any  person  bringing  it  into  port  may 
report  its  arrival. 

(d)  The  report  of  baggage  and 
merchandise  required  to  be  made  by 
certain  passenger  vessels  making  three 
or  more  trips  a  week  between  U.S.  and 
foreign  ports  and  vessels  used 
exclusively  as  ferryboats  carrying 
passengers,  baggage,  or  merchandise 
(see  sedion  441(2),  Tariff  Ad  of  1930. 
as  amended),  is  in  addition  to  the 
required  report  of  arrival,  and  shall  be 
made  within  24  hours  of  arrival. 

5.  Sedion  4.2a(b)  is  amended  by 
removing  paragraph  (b)(1)  and 
redesignating  paragraphs  (b)  (2)  and  (3) 
as  (b)  (1)  and  (2)  respedively. 

6.  Section  4.3  is  amended  by  revising 
paragraphs  (a)  and  (b)  to  read  as  follows: 
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(a)  Except  as  sped  Bed  in  section  441, 
Tariff  Act  of  1930.  as  amended,  or  as 
otherwise  speciBed  in  this  part,  every 
American  vessel  arriving  in  the  U.S. 
from  a  foreign  port  or  place  and  every 
foreign  vessel  arriving  at  a  port  in  the 
U.S.  from  another  such  port  or  &t>m  a 
foreign  port  or  place  shall  make  entry  at 
the  customhouse  within  48  hours  after 
arrival  of  a  vessel,  in  accordance  with 
§4.9. 

(b)  For  the  purposes  of  the  vessel 
entry  requirement  in  this  section  and 

§  4.9,  a  "foreign  port  or  place"  includes 
a  hovering  vessel,  as  defined  in  19 
U.S.C.  1401(k),  and  any  point  in  the 
Customs  waters  beyond  the  territorial 
sea  or  on  the  high  seas  at  which  a  vessel 
arriving  in  a  port  or  place  in  the  U.S. 
has  received  merchandise,  or  a  vessel  on 
the  high  seas  when  the  vessel  arriving 
in  the  U.S.  is  returning  bom  that  vessel 
on  the  high  seas  after  having  transported 
merchandise  out  of  the  U.S.  to  the 
vessel  on  the  high  seas  and  there 
transshipped  the  merchandise  to  that 
vessel. 


7.  Part  4  is  amended  by  adding  §  4.3a 
to  read  as  follows: 

f4.3a    Penaltlee  for  vtotatlon  of  vessel 
reporting  and  entry  requirements. 

Violation  of  the  arrival  or  entry 
reporting  requirements  provided  for  in 
this  part  may  result  in  the  master  being 
liable  for  certain  civil  and  criminal 
penalties,  as  provided  under  19  U.S.C. 
1436,  in  addition  to  other  penalties 
applicable  under  other  provisions  of 
law.  The  penalties  include  civil 
monetary  penalties  for  failure  to  report 
arrival  or  make  entry,  and  any 
conveyance  used  in  connection  with 
any  such  violation  is  subject  to  seizure 
and  forfeiture.  Further,  if  any 
merchandise  (other  than  sea  stores  or 
the  equivalent  for  conveyances  other 
than  a  vessel)  is  involved  in  the  failure 
to  report  arrival  or  entry,  additional 
penalties  equal  to  the  value  of 
merchandise  may  be  imposed,  and  the 
merchandise  may  be  seized  and 
forfeited  unless  properly  entered  by  the 
importer  or  consignee.  The  criminal 
penalties,  applicable  upon  conviction, 
include  fines  and  imprisonment  if  the 
master  intentionally  commits  any 
violation  of  these  reporting  and  entry 
requirements  or  if  prohibited 
merchandise  is  involved  in  the  failure  to 
report  arrival  or  make  entry. 

8.  Section  4.6  is  revised  to  read  as 
follows: 


|4.6    Departure  or  unlading  before  report 
or  entry. 

(a)  No  vessel  which  has  arrived 
within  the  limits  of  any  Customs  district 
from  a  foreign  port  or  place  shall  depart 
or  attempt  to  depart,  except  from  stress 
of  weather  or  other  necessity,  without 
reporting  and  making  entry  as  required 
in  this  part.  These  requirements  shall 
not  apply  to  vessels  merely  passing 
througn  waters  within  the  limits  of  a 
Customs  district  in  the  ordinary  course 
of  a  voyage. 

(b)  The  "limits  of  any  Customs 
district"  as  used  herein  are  those 
defined  in  §§  101.1(b)  and  101.3(b)  of 
this  chapter,  including  the  marginal 
waters  to  the  3-mile  limit  on  the 
seaboard  and  the  waters  to  the  boundary 
line  on  the  northern  and  southern 
boundaries. 

(c)  Violation  of  this  provision  may 
result  in  the  master  being  liable  for 
certain  civil  penalties  and  the  vessel  to 
arrest  and  forfeiture,  as  provided  under 
19  U.S.C.  1585,  in  addition  to  other 
penalties  applicable  under  other 
provisions  of  law. 

9.  Section  4.9  is  amended  by  revising 
paragraph  (a)  and  adding  paragraph  (f) 
to  read  as  follows: 

§4.9    Formal  entry. 

(a)  Section  4.3  provides  which  vessels 
are  subject  to  formal  entry  and  which 
are  exempt  from  formal  entry 
requirements.  The  formal  entry  of  an 
American  vessel  from  a  foreign  port  or 
place  (see  §  4.3(b)  of  this  part)  shall  be 
in  accordance  with  section  434.  Tariff 
Act  of  1930  (19  U.S.C.  1434).  The  term 
"American  vessel"  means  a  vessel  of  the 
United  States  (see  §  4.0(b)),  as  well  as,  ' 
when  arriving  by  sea.  a  vessel  entitled 
to  be  documented  except  for  its  size  (see 
§  4.0(c)  of  this  part).  The  formal  entry  of 
a  foreign  vessel  arriving  within  the 
limits  of  any  Customs  district  shall  be 
in  accordance  with  section  435,  Tariff 
Act  of  1930  (19  iT.S.C.  1435).  The 
required  oath  on  entry  shall  be  executed 
on  Customs  Form  1300. 


(f)  Any  master  who  fails  to  make  entry 
as  required  by  this  section  or  who 
presents  any  document  required  by  this 
section  which  is  forged,  altered,  or  false, 
may  be  liable  for  certain  civil  penalties, 
as  provided  under  19  U.S.C.  1436,  in 
addition  to  other  penalties  applicable 
under  other  provisions  of  law.  Further, 
any  vessel  used  in  connection  with  any 
such  violation  is  subject  to  seizure  and 
forfeiture. 

10.  Section  4.30(a)  is  revised  to  read 
as  follows: 


S4.30    Permits  and  special  Itcansas  for 
unlading  and  lading. 

(a)  Except  as  prescribed  in  paragraph 
(f).  (g).  or  (k)  of  this  section  or  in  §  123.8 
of  this  chapter,  and  except  in  the  case 
of  a  vessel  exempt  frt)m  entry  or 
clearance  under  19  U.S.C.  288,  no 
passengers,  cargo,  baggage,  or  other 
article  shall  be  unladen  from  a  vessel 
which  arrives  directly  or  indirectly  from 
any  port  or  place  outside  the  Customs 
territory  of  the  U.S..  including  the 
adjacent  waters  (see  §4.6  of  this  part), 
or  from  a  vessel  which  transits  the 
Panama  Canal  and  no  cargo,  baggage,  or 
other  article  shall  be  laden  on  a  vessel 
destined  to  a  port  or  place  outside  the 
Customs  territory  of  the  U.S..  including 
the  adjacent  waters  (see  §  4.6  of  this 
part)  if  Customs  sup>ervision  of  such 
lading  is  required,  until  the  district 
director  shall  have  issued  a  permit  or 
special  license  therefore  on  Customs 
Form  3171. 

•  •        •        •        • 

11.  Section  4.50(a)  is  revised  to  read 
as  follows: 

§4.50    Passenger  Hsts. 

(a)  The  master  of  every  vessel  arriving 
at  a  port  of  the  United  States  from  a  port 
or  place  outside  the  Customs  territory 
(see  §  4.6  of  this  part)  and  required  to 
make  entry,  except  a  vessel  arriving 
frx)m  Canada,  otherwise  than  by  sea,  at 
a  port  on  the  Great  Lakes,  or  their 
connections  or  tributary  waters,  shall 
submit  passenger  and  crew  lists,  as 
required  by  §  4.7(a)  of  this  part.  If  the 
vessel  is  arriving  from  noncontiguous 
foreign  territory  and  is  carrying  steerage 
passengers,  the  additional  information 
respecting  such  passengers  required  by 
Customs  and  Immigration  Form  1-418 
shall  be  included  therein. 

•  •        •        •        • 

12.  Part  4  is  amended  by  adding  §  4.51 
under  the  heading  "Passengers  on 
Vessels"  to  read  as  follows: 

§  4.51    Reporting  requirements  for 
Individuals  arriving  by  vessel 

(a)  Arrival  of  vessel  reported. 
Individuals  on  vessels,  which  have 
reported  their  arrival  to  Customs  in 
accordance  with19  U.S.C  1433  and 

§  4.2  of  this  part,  shall  remain  on  board 
until  authorized  by  Customs  to  depart. 
Upon  departing  the  vessel,  such 
individuals  shall  immediately  report  to 
a  designated  Customs  location  together 
with  all  of  their  accompanying  articles. 

(b)  Arrival  of  vessel  not  reported. 
Individuals  on  vessels,  which  have  not 
reported  their  arrival  to  Customs  in 
accordance  with  19  U.S.C.  1433  and 

§  4.2  of  this  part,  shall  immediately 
notify  Customs  and  report  their  arrival 
together  with  appropriate  information 
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regarding  the  vessel,  and  shall  present 
themselves  and  their  accompanying 
articles  at  a  designated  Customs 
location. 

(c)  Departure  from  designated 
Customs  location.  Individuals  required 
to  report  to  designated  Customs 
locations  under  this  section  shall  not 
depart  from  such  locations  until 
authorized  to  do  so  by  any  appropriate 
Customs  officer. 

13.  Part  4  is  amended  by  adding  §  4.52 
under  the  heading  "Passengers  on 
Vessels"  to  read  as  follows: 

§4.52    Penalties  applicable  to  individuals. 

Individuals  violating  any  of  the 
reporting  requirements  of  §  4.51  of  this 
part  or  who  present  any  forged,  altered, 
or  false  document  or  paper  to  Customs 
in  connection  with  this  section,  may  be 
liable  for  certain  civil  penalties,  as 
provided  under  19  U.S.C.  1459,  in 
addition  to  other  penalties  applicable 
under  other  provisions  of  law.  Further, 
if  the  violation  of  these  reporting 
requirements  is  intentional,  upon 
conviction,  additional  criminal 
penalties  may  be  applicable,  as 
provided  by  under  18  U.S.C  1459,  in 
addition  to  other  penalties  applicable 
under  other  provisions  of  law. 

§441    [Amended] 

14.  Section  4.81  is  amended  by 
removing  the  phrase  "within  24  Hours" 
wherever  it  appears  in  paragraphs  (e), 
(g)(1),  and  (g)(2)  and  adding,  in  its  place, 
the  phrase  "immediately  upon  arrival". 

§4.64    [Amended] 

15.  Section  4.84  is  amended  by 
removing  the  phrase  "report  its  arrival 
within  24  hours"  wherever  it  appears  in 
paragraphs  (b)  and  (d)  and  adding,  in  its 
place,  the  phrase  "immediately  report 
its  arrival". 

§4J5    [Amended] 

16.  Section  4.85  is  amended  by 
removing  the  phrase  "report  arrival  and 
make  entry  within  24  hours"  wherever 
it  appears  in  paragraph  (c)  and  adding, 
in  its  place,  the  phrase  "immediately 
report  its  arrival  and  make  entry  within 
48  hours". 

§4S7    [Amended] 

17.  Section  4.87  is  amended  by 
removing  the  phrase  "shall  report 
arrival  within  24  hours"  in  paragraph 
(d)  and  adding,  in  its  place,  the  phrase 
"shall  immediately  report  arrival". 

§441    [Amended] 

18.  Section  4.91  is  amended  by 
removing  the  phrase  "report  arrival 
within  24  hours"  wherever  it  appears  in 
paragraph  (b)  and  adding,  in  its  place, 
the  phrase  "immediately  report  arrival". 


19.-2a  Section  4.94(a)  and  the  last 
sentence  of  §  4.94(c)  are  revised  to  read 
as  follows: 

§4.94   Yacht  prtviiagas  and  obligations. 

(a)  Any  documented  vessel  with  a 
pleasure  license  endorsement,  as  well  as 
any  undocumented  American  pleasure 
vessel,  shall  be  used  exclusively  for 
pleasure  and  shall  not  transport 
merchandise  nor  carry  passengers  for 
pay.  Such  a  vessel  which  is  not  engaged 
in  any  trade  nor  in  any  way  violating 
the  Customs  or  navigation  laws  of  the 
U.S.  may  proceed  from  port  to  port  in 
the  U.S.  or  to  foreign  ports  without 
clearing  and  is  not  subject  to  entry  upon 
its  arrival  in  a  port  of  the  U.S.,  provided 
it  has  not  visited  a  hovering  vessel, 
received  merchandise  while  in  the 
customs  waters  beyond  the  territorial 
sea,  or  received  merchandise  while  on 
the  high  seas.  Such  a  vessel  shall 
immediately  report  arrival  to  Customs 
when  arriving  in  any  port  or  place 
within  the  U.S.,  including  the  U.S. 
Virgin  Islands,  from  a  foreign  port  or 
place. 

(c)  •  •  •  Upon  the  vessel's  arrival  at 
any  port  or  place  within  the  U.S.  or  the 
U.S.  Virgin  Islands,  the  master  shall 
comply  with  19  U.S.C  1433  by 
immediately  reporting  arrival  at  the 
nearest  Customs  facility  or  other  place 
designated  by  the  district  director. 
Individuals  shall  remain  on  board  until 
directed  otherwise  by  the  appropriate 
Customs  officer,  as  provided  in  19 
U.S.C.  1459. 
•        •        •        •        • 

21.  Section  4.94(d)  is  amended  by 
removing  the  words  "made  within  24 
hours,  exclusive  of  any  day  on  which 
the  customhouse  is  not  open  for  marine 
business,"  in  the  last  sentence  of  the 
second  paragraph  of  the  cruising  license 
form  and  substituting  the  words 
"immediately  made." 

22.  The  statutory  citations  in 
parenthesis  following  §  4.94(e)  are 
removed.  "^ 

PART  12&-CUST0MS  RELATIONS 
WITH  CANADA  AND  MEXICO 

1.  The  authority  citation  for  part  123 
is  amended,  in  part,  to  read  as  follows: 

Authority:  5  U.S.C  301: 19  U.S.C  66. 1202 
(General  Note  8.  Hamionized  Tariff  Schedule 
of  the  United  States).  1433. 1624.  unless 
otherwise  noted. 

2.  Section  123.0  is  emended  by 
revising  the  last  sentence  to  read  as 
follows: 

§123.0    Scope. 

'  •  *  The  arrival  of  all  vessels  from, 
and  clearance  of  all  vessels  departing 


for,  Canada  or  Mexico  are  governed  by 
the  provisions  of  pari.  4  of  this  chapter. 
3.  Section  123.1  is  revised  to  read  as 
follows: 

§  123.1    Report  of  arrival  from  Canada  or 
jJOKiro  simI  Dermiasion  Id  orocaad. 

(a)  Individuals.  Individuals  arriving  in 
the  United  States  must  report  their 
arrival  to  Customs,  and  failure  to  report 
arrival  may  result  in  the  individual 
being  liable  for  certain  civil  and 
criminal  penalties,  as  provided  under  19 
U.S.C  1459,  in  addition  to  other 
penalties  applicable  under  other 
provisions  of  law.  The  specific  reporting 
reouirements  are  as  follows: 

(1)  Individuals  not  arriving  by 
conveyance.  Persons  arriving  otherwise 
than  by  conveyance  may  enter  the  U.S. 
only  at  those  locations  specified  by  the 
appropriate  district  director,  and  shall 
then  immediately  report  their  arrival  to 
Customs.  Such  persons  shall  not  depart 
from  the  Customs  ptort  or  station  imtil 
authorized  to  do  so  by  the  appropriate 
Customs  officer. 

(2)  Persons  arriving  aboard  a 
conveyance  that  reported  its  arrival. 
Persons  aboard  a  conveyance  the  arrival 
of  which  hasl)een  reported  to  Customs 
at  locations  specified  by  the  appropriate 
district  director  in  accordance  with 
sections  1433  or  1644  of  title  19,  United 
States  Code  (19  U.S.C  1433. 1644),  or 
section  1509  of  title  49,  United  States 
Code  App.  (49  U.S.C  App.  1509),  shall 
remain  on  board  until  authorized  by 
Customs  to  depart,  and  shall  then 
immediately  report  to  the  d^ignated 
Customs  facility  together  with  all 
articles  accompanying  them. 

(3)  Persons  arriving  aboard  a 
conveyance  that  has  not  reported  its 
arrival.  Persons  aboard  a  conveyance 
the  arrival  of  which  has  not  been 
reported  in  accordance  with  the  laws 
referred  to  in  paragraph  (a)(2)  of  this 
section,  shall  immediately  notify  a 
Customs  officer  and  report  their  arrival, 
together  with  appropriate  information 
concerning  the  conveyance  on  or  in 

^  which  they  arrived,  at  a  location  or 
locations  specified  by  the  appropriate 
district  director  and  shall  present 
themselves  and  their  property  for 
Customs  inspection  and  examination, 
(b)  Vehicles.  Vehicles  may  arrive  in 
the  U.S.  only  at  a  designated  port  of 
entry  (see  §  101.3  of  this  chapter)  or 
Customs  station  if  the  district  director  of 
the  district  in  which  the  station  is 
located  authorizes  entry  at  that  station 
(see  §  101.4  of  this  chapter).  The  person 
in  charge  of  any  such  vehicle  shall, 
immediately  upon  arrival  of  the  vehicle 
in  the  U.S.,  report  the  arrival  to 
Customs.  No  vehicle  shall,  after  arriving 
in  the  U.S.,  depart  or  discharge  any 
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passenger  or  merchandise  (including 
baggage)  without  authorization  by  the 
appropriate  Customs  officer. 

(c)  Vessels.  For  report  of  arrival 
requirements  apphcable  to  all  vessels, 
regardless  of  tonnage,  and  arriving  from 
any  location,  see  §$  4.2  and  4.2a  of  this 
chapter. 

(d)  Method  of  reporting.  Repoh  of 
arrival  under  paragraphs  (a),  (b).  and  (cl 
of  this  section  shall  be  made  in  person 
unless  the  appropriate  district  director, 
by  local  instructions,  requires  that  it  be 
made  by  some  other  specific  means. 
Such  local  instructions  issued  by  the 
district  director  will  be  made  available 
to  interested  parties  by  posting  in 
Customs  ofBces,  publication  in  a 
newspaper  of  general  circulation  in  the 
Customs  district  that  supervises  the 
location,  and/or  other  appropriate 
means. 

4.  Section  123.2  is  revised  to  read  as 
follows: 

{123.2    Penalty  tar  future  to  rapoftanlwal 
or  tor  proceeding  wttnout  a  peniwt 

(a)  Persons.  Any  person  arriving 
otherwise  than  by  conveyance  who 
enters  the  U.S.  at  other  than  a 
designated  port  of  entry,  or  Customs 
statfon  if  authorization  exists  for  entry 
at  that  station,  who  fails  to  report  arrival 
as  required  in  §  123.1(a)  of  this  part,  or 
who  departs  from  the  port  of  entry  or 
Customs  station  without  authorization 
by  the  appropriate  Customs  officer, 
whether  or  not  intentionally,  shall  be 
subject  to  such  civil  and  criminal 
penalties  as  are  prescribed  under  19 
U.S.C  1459  and  provided  for  in  §  123.1 
of  this  part 

(b)  Vessels.  The  penalty  provisions 
applicable  to  vessels  for  failure  to  report 
arrival  or  for  proceeding  without  a 
permit  are  those  as  provided  in  §  4.3a. 

(c)  Vehicles.  (1)  Civil  penalties.  The 
person  in  charge  of  any  vehicle  who— 

(i)  Enters  the  vehicle  into  the  U.S.  at 
other  than  a  designated  port  of  entry,  at 
Customs  staticm  if  authorization  exists 
for  entry  at  that  station; 

(ii)  Fails  to  report  arrival  and  present 
the  vehicle  and  all  persons  and 
,  merchandise  (including  baggage)  on 
board  for  inspection  as  reqtiired  in 
S  123.1(b)  of  this  part; 

(iii)  Fails  to  Hie  a  manifest  or  any 
other  document  required  to  be  Hied  in 
connection  with  arrival  in  the  U.S. 
under  this  part;  or 

(iv)  Without  authorization  by  the 
appropriate  Customs  officer,  removes 
such  vehicle  from  the  port  of  entry  or 
Customs  station  or  discharges  any 
passenger  or  merchandise  (including 
baggage)  shall  be  subject  to  such  civil 
penalties  as  are  prescribed  in  section 
436,  Tariff  Act  of  1930.  as  amended  (19 


U.S.C  1436),  and  any  conveyance  used 
in  connection  with  any  such  violation 
shall  be  subject  to  seizure  and  forfeiture. 
The  p>erson  also  may  be  subject  to  an 
additional  civil  penalty  equal  to  the 
value  of  the  merchandise  on  the 
conveyance  which  was  not  entered  or 
reported  as  required  by  §  123.1(b)  of  this 
part,  and  that  merchandise  may  be 
subject  to  seizure  and  forfeiture  unless 
properly  entered  by  the  importer  or 
consignee.  If  the  merchandise  consists 
of  any  controlled  substances,  additional 
penalties  may  be  assessed,  as  prescribed 
in  section  584,  Tariff  Act  of  1930,  as 
amended  (19  U.S.C  1584). 

(2)  Criminal  penalties.  Upon 
conviction,  any  person  in  charge  of  a 
vehicle  who  intentionally  commits  any 
of  the  violations  described  in  paragraph 
(c)(1)  of  this  section  shall,  in  addition  to 
the  penalties  described  therein,  be 
subject  to  such  additional  criminal 
penalties  as  are  prescribed  in  section 
436,  Tariff  Act  of  1930,  as  amended  (19 
U.S  C  1436).  If  the  vehicle  has  or  is 
discovered  to  have  had  on  board  any 
merchandise  (other  than  sea  stores  or 
the  equivalent  for  conveyances  other 
than  vessels)  the  importation  of  which 
into  the  U.S.  is  prohibited,  the  person  in 
charge  of  the  vehicle  is  subject  to  such 
additional  criminal  penalties  as  are 
prescribed  in  section  436,  Tariff  Act  of 
1930,  as  amended  (19  U.S.C  1436). 

5.  Section  123.9  is  amended  by 
revising  paragraph  (a)  and  paragraph 
(d)(2)  to  reed  as  follows: 

f  123.9    Explanation  of  a  discrepancy  In  a 
manifest 

(a)  Provisions  applicable — (1) 
Overages.  If  any  merchandise  (including 
sea  stores  or  its  equivalent)  is  found  on 
board  a  vessel  or  vehicle  arriving  in  the 
U.S.  that  is  not  listed  on  a  manifest  Hied 
in  accordance  with  §  123.5  of  this  part, 
or  after  having  been  unladen  frt>m  such 
vessel  or  vehicle,  is  found  not  to  have 
been  included  or  described  in  the 
manifest  or  doe^  not  agree  therewith  (an 
overage),  the  master,  person  in  charge, 
or  owner  of  the  vessel  or  vehicle  or  any 
person  directly  or  indirectly  responsible 
for  the  discrepancy  is  subject  to  such 
penalties  as  are  prescribed  in  section 
584,  Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1584),  and  any  such  merchandise 
belonging  or  consigned  to  the  master, 
person  in  charge,  or  owner  of  the 
vehicle  is  subject  to  seizure  and 
forfeiture. 

(2)  Shortages.  If  merchandise  is 
manifested  but  not  found  on  board  a 
vessel  or  vehicle  arriving  in  the  U.S.  (a 
shortage),  the  master,  person  in  charge, 
or  owner  of  the  vessel  or  vehicle  or  any 
person  directly  or  indirectly  responsible 
for  the  discrepancy  is  subject  to  such 


penalties  as  are  prescribed  in  section 
584,  Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1584). 

(3)  Failure  to  file  a  manifest.  The 
master  or  person  in  charge  of  a  vessel 
or  vehicle  arriving  in  the  U.S.  or  the 
U.S.  Virgin  Islands  who  fails  to  present 
a  manifest  to  Customs  is  liable  for  civil 
penalties  as  are  provided  by  law,  and 
the  conveyance  used  in  connection  with 
the  failure  to  file  is  subject  to  seizure 
and  forfeiture.  A  criminal  conviction  for 
intentional  failure  to  file  shall  make  the 
master  or  person  in  charge  liable  for 
criminal  penalties,  as  provided  by 
statute,  and  if  any  merchandise  is  found 
or  determined  to  have  been  on  board 
(other  than  sea  stores  or  the  equivalent 
for  vehicles),  the  importation  of  which 
is  prohibited,  additional  penalties  may 
apply. 

(d)  Action  on  the  discrepancy  report. 
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(2)  If  the  criteria  in  paragraph  (d)(1)  of 
this  section  are  not  met,  apphcable 
penalties  under  19  U.S.C  1584  shall  be 
c  sessed. 


6.  Section  123.9  is  further  amertded 
by  removing  the  reference  to  "19  U.S.C. 
1460  or"  in  paragraphs  (d)(3).  (e)  and  (0- 

Michael  H.  Lane. 

Acting  Qxmnissioner  (^Customs. 

Approv«d:  May  27, 1993. 
Ronald  K.  NoMe, 

Assistant  Secretary  of  the  Treasury. 
IFR  Doc.  93-30908  Filed  12-20-93;  8:45  am] 

BIUJNQ  COM  4«ap-M-# 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  178 

[Docket  Nos.  80N-0428  and  82N-0342] 

Colorants  for  Potymers 

AGBICY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Final  rule;  response  to 

objections  and  petitions  for 

reconsideration;  denial  of  requests  for  a 

stay  of  regulation  and  for  hearings. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  responding  to 
objections  and  petitions  for 
reconsideration,  and  is  denying  requests 
for  a  stay  of  the  effective  date  and  for 
hearings,  on  its  final  rule  on  colorants 
for  polymers.  The  agency  is  also  making 
certain  amendments  to  its  regulations  in 
response  to  some  of  those  objections 


and  is  making  editorial  changes  in  the 
regulation  to  correct  a  misspelling  in  the 
listing  for  an  additive,  as  well  as  to 
reflect  the  recent  reorganization  of  the 
Center  for  Food  Safety  and  Applied 
Nutrition  (CFSAN). 
DATES:  The  amendments  to  §  178.3297 
are  effective  Decemember  21, 1993; 
written  objections  to  the  amendments 
made  in  this  document  and  requests  for 
a  hearing  on  those  amendments  by 
January  20,  1994. 

ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 
Rockville,  MD  20857. 
FOR  RiRTHER  INFORMATION  CONTACT: 
Mitchell  Cheeseman,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
216),  Food  and  Drug  Administration. 
200  C  St.  SW.,  Washington,  DC  20204, 
202-254-9511. 
SUPPl^MENTARY  INFORMATION: 

I.  Introduction 

In  the  Federal  Register  of  August  30, 
1991  (56  FR  42927).  FDA  published  a 
final  rule  amending  its  regulations  on 
the  use  of  food  additives  that  may  be 
used  as  colorants  in  food-contact 
polymers.  The  final  rule  responded  to 
five  food  additive  petitions  for  the  use 
of  colorants  in  polymers  and  transferred 
the  Hstings  for  a  number  of  colorants 
used  in  food-contact  polymers  to  a 
single  regulation  on  colorants  for 
polymers  in  21  CFR  178.3297  Colorants 
for  polymers.  In  response  to  information 
provided  in  comments  on  a  tentative 
final  rule  that  published  on  April  6, 
1988  (53  FR  11402),  the  final  rule  also 
permitted  the  use  oif  D&C  Red  No.  7  and 
its  lakes,  the  use  of  additional  shades  of 
phthalocyanine  blue,  and  the  expanded 
use  of  phthalocyanine  green  and 
quinacridone  red  as  colorants  in  food- 
contact  polymers. 

The  agency  provided  30  days  for  the 
filing  of  objections  to  the  final  rule  of 
August  30, 1991.  It  received  six  letters 
containing  objections  and  a  petition  for 
reconsideration.  The  submissions  were 
from  the  food-packaging  industry  and 
from  trade  associations  representing  the 
plastics  industry,  the  color 
manufacturers'  industry,  and  the  paper 
industry.  One  of  the  objections 
requested  a  hearing,  and  the  petition  for 
reconsideration  requested  a  stay  of  the 
regulation  pending  a  hearing  and 
reconsideration.  In  addition,  the  agency 
received  a  petition  for  stay  and 
reconsideration  of  the  preamble  to  the 
final  rule  from  the  plastics  industry  and 
a  comment  supporting  this  petition  for 
reoonsideration.  The  issues  raised  by 
these  objections,  requests  for  hearings. 


and  the  petitions  for  reconsideration, 
along  with  the  agency's  responses,  are 
set  forth  below. 

II.  Requests  for  a  Stay 

A.  Standards  for  Granting  a  Stay 

Under  section  409(e)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C  348(e)).  a  request  for  a 
hearing  on  the  issuance  of  a  food 
additive  regulation  does  not 
automatically  stay  or  delay  the 
effectiveness  of  that  regulation.  That 
section  does,  however,  grant  the 
Secretary  of  Health  and  Human  Services 
(and,  by  delegation,  FDA)  the  discretion 
to  stay  the  effectiveness  of  the 
regulation. 

Under  §  10.35  (21  CFR  10.35).  an 
interested  person  may  petition  the 
agency  to  stay  an  administrative  action. 
Section  10.35(d)  specifies  that  the  filing 
of  a  petition  for  a  stay  of  action,  a 
petition  for  reconsideration,  or 
objections  to  a  final  rule  will  not 
necessarily  stay  or  otherwise  delay  any 
administrative  action  unless  one  of  the 
following  applies: 

(1)  The  Commissioner  determines  that 
a  stay  or  delay  is  in  the  public  interest 
and  stays  the  action. 

(2]  A  statute  requires  that  the  matter 
be  stayed. 

(3)  A  court  orders  that  the  matter  be 
stayed. 

Section  10.35(e)  states  that  the  agency 
will  grant  a  petition  for  a  stay  if  all  of 
the  following  apply: 

(1)  The  petitioner  will  otherwise 
suffer  irreparable  injury. 

(2)  The  (tetitioner's  case  is  not 
frivolous  and  is  being  pursued  in  good 
faith. 

(3)  The  petition  for  a  stay  is  supported 
by  sound  public  policy  grounds. 

(4)  The  delay  resulting  ftt)m  the  stay 
is  not  outweighed  by  public  health  or 
other  public  interests. 

In  summary,  a  petition  for  a  stay  of  an 
administrative  action  must  establish 
that  the  stay  is  warranted  on  the  basis 
of  both  public  and  private  interests,  and 
that  these  interests  are  not  outweighed 
by  public  health  concerns. 

B.  Decision  on  Requests  for  Stay 

FDA  has  received  two  (>etitions  for  a 
stay  of  the  effective  date  of  the  final  rule 
on  colorants  for  polymers.  One  request 
seeks  a  stay  pending  the  publication  of 
a  final  rule  amending  §§178.3297  and 
174.5(d)(3)  (21  CFR  174.5(d)(3))  to 
provide  for  the  use  of  color  additive 
lakes  that  are  provisionally  listed  for  use 
in  food  as  colorants  for  food-contact 
polymers  and  to  provide  for  the  use  of 
color  additives  and  food  additives, 
listed  for  direct  use  in  food,  as  indirect 


additives,  respectively.  The  second 
request  seeks  a  stay  pending  FDA's 
reconsideration  of  certain  statements 
made  in  the  preamble  to  the  final  rule. 

The  agency  is  denying  the  requests  for 
a  stay  because  neither  request  meets  the 
conditions  stated  in  §  10.35(d)  or  (e). 
FDA  finds  that  there  is  no  merit  to  the 
requested  stays.  The  first  request  seeks 
a  stay  of  the  effect  of  §  178.3297  pending 
a  decision  on  whether  to  add  additional 
substances  to  this  regulation.  The 
petition  provides  no  basis  for  why  the 
regulation  should  not  go  into  effect  to 
permit  the  use  of  the  substances  that  are 
listed  in  the  regulation,  nor  is  the 
agency  aware  of  any  public  policy 
grounds  that  would  justify  staying  the 
final  rule  on  colorants  for  polymers. 
Therefore,  the  agency  is  denying  this 
request. 

As  for  the  second  request,  the 
preamble  to  the  final  rule  on  §  178.3297 
has  no  legal  effect.  It  is  simply  an 
advisory  opinion  that  sets  forth  the 
agency's  views  on  the  matter  dealt  With 
in  the  final  rule.  Therefore,  this  request 
is  equally  without  merit. 

III.  Petitions  for  Reconsideration 

Under  §  10.33  (21  CFR  10.33),  any 
interested  person  may  petition  for 
reconsideration  of  all  or  part  of  any 
decision  of  the  agency  on  a  petition 
submitted  under  §  10.25  (21  CFR  10.25). 
The  agency  received  two  i>etitions  for 
reconsideration  of  the  final  rule  on 
colorants  for  polymers.  One  petition 
requests  amendments  to  §§  178.3297 
and  174.5(d)(3)  to  provide  for  the  use  of 
color  additive  lakes  that  are 
provisionally  listed  for  use  in  food  as 
colorants  for  food-contact  polymers  and 
to  provide  for  the  use  of  color  additives 
and  food  additives  listed  for  direct  use 
in  food  as  indirect  additives, 
respectively.  The  second  petition 
requests  that  the  agency  reconsider  and 
modify  statements  made  in  the 
preamble  to  the  final  rule  on  colorants 
for  polymers. 

The  agency  concludes  that  the 
petition  for  reconsideration  requesting 
amendment  of  §§178.3297  and 
174.5(d)(3)  is  more  appropriately  dealt 
with  under  §  12.26  (21  CFR  12.26)  than 
under  the  reconsideration  provisions  of 
its  regulations  Under  §  12.24(a)(1)  (21 
CFR  12.24(a)(1)),  the  first  determination 
that  FDA  makes  in  response  to  an 
objection  is  whether  regulations  should 
be  modified  or  revoked  under  §  12.26. 
Under  §  12.26,  the  agency  can  modify  or 
revoke  a  regulation  or  order.  The  agency 
will  consider  the  issues  raised  in  this 
petition  for  reconsideration  under 
§  12.26.  Therefore,  this  petition  for 
reconsideration  is  moot. 
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One  petition  requested  FDA  to 
reconsider,  pursuant  to  §  10.33.  certain 
statements  made  in  the  preamble  to  the 
final  rule.  Three  objections  supported 
the  petition  for  reconsideration  of  these 
statements,  and  one  objection  offered 
comments  on  the  petition  for 
reconsideration.  Tbis  petition  and  the 
four  objections  requested  that  FDA 
acknowledge  that  individual  companies 
as  well  as  the  agency  have  the  right  to 
determine  that  a  colorant  or  other 
substance  that  does  not  migrate  in  more 
than  insignificant  amounts  under  the 
intended  conditions  of  use  is  not  a  food 
additive.  The  petition  also  asserted  that 
the  agency  did  not  adequately  consider 
the  statutory  definition  of  a  "food 
additive"  in  the  preamble  to  the  final 
rule  on  colorants  for  polymers. 
Specifically,  the  petition  contended  that 
not  all  colorants  in  polymers  will 
migrate  to  food  in  significant  amounts, 
and  that,  therefore,  the  position  taken  by 
the  agency  in  the  preamble  to  the  final 
rule  Uiat  all  colorants  used  in  polymers 
are  food  additives  is  in  confiict  with  the 
definition  of  a  "food  additive"  in 
section  201(s)  of  the  act  (21  U.S.C. 
321(s)).  This  definition  states  that  "the 
term  'food  additive'  means  any 
substance  the  intended  use  of  which 
results  or  may  reasonably  be  expected  to 
result,  directly  or  indirectly,  in  its 
becoming  a  component  or  otherwise 
affecting  the  characteristics  of  any 
food."  The  petition  further  argued  that, 
in  the  preamble,  FDA  did  not 
adequately  consider  the  U.S.  Court  of 
Appeals  holding  in  Monsanto  Co.  v. 
Kennedy.  613  F.2d  947,  955  (D.C.  Cir. 
1979),  stating  that  a  substance  meets  the 
definition  of  a  food  additive  if  FDA  can 
determine  "with  a  fair  degree  of 
confidence  that  (the)  substance  migrates 
into  food  in  more  than  insignificant 
amounts." 

The  petition  for  reconsideration  also 
stated  that  the  agency  incorrectly 
interpreted  migration  data  in  its  files  in 
concluding  that  all  colorants  in  food- 
contact  polymers  migrate  to  food. 
Moreover,  the  petition  contended  that 
FDA  has  not  adequately  considered  the 
*  Monsanto  decision  because  the  agency 
still  relies  on  Fick's  laws  of  diffusion  to 
describe  migration  of  colorants  and 
other  indirect  additives  from  food 
packaging  to  food.  In  addition,  the 
petition  and  the  other  objections 
asserted  that  FDA  does  not  have  the 
resources  to  efficiently  deal  with  the 
submissions  that  industry  will  be  forced 
to  make  to  the  agency  as  a  result  of  the 
agency's  statements  in  the  preamble  that 
colorants  in  polymers  are  reasonably 
expected  to  migrate  to  food.  One 
objection  stated  that  FDA  also  did  not 


adequately  consider  the  economic 
impact  on  industry  of  the  agency's 
requirement  that  formal  submissions 
must  be  made  to  FDA  on  all  colorants 
forpolymers. 

Ine  agency  concludes  that  it  has 
previously^  and  adequately  considered 
all  information  in  the  administrative 
record  including  the  information  cited 
by  the  petition  and  the  four  objections. 
FDA  disagrees  with  the  contention  that 
it  did  not  adequately  consider  the 
definition  of  a  "food  additive"  in  the  act 
or  the  conclusions  of  the  court  in 
Monsanto.  FDA  concluded  in  the  final 
rule  that  colorants  and  other  additives 
used  in  food-contact  polymers  are 
reasonably  expected  to  migrate  in  some 
amount  to  food  and  may  therefore  be 
regulated  as  food  additives.  This 
conclusion  was  based  on  all  the 
scientific  evidence  before  the  agency, 
including  Fick's  laws,  migration  data 
contained  in  petitions,  and  other 
migration  studies  (see  56  FR  42927  at 
42928  through  42929).  The  agency 
noted,  however,  that  it  has  determined 
that  under  specific  conditions  of  use, 
particular  colorants  would  be  expected 
to  migrate  at  insignificant  levels  that  do 
not  raise  any  safety  concerns.  In  these 
cases,  the  agency  has  not  required  that 
food  additive  petitions  be  submitted  for 
the  intended  use  of  the  substance,  even 
though  the  substance,  under  these 
conditions  of  use,  met  the  strict 
definition  o<  a  "food  additive." 

The  agency  notes  that  the  petition  and 
the  four  objections  are  substantially 
similar  to  comments  received  on  the 
April  6, 1988,  tentative  final  rule  that 
FDA  addressed  in  the  August  30. 1991, 
final  rule  (56  FR  42927  at  42928). 
Therefore,  FDA  is  denying  the  petition 
for  reconsideration  and  the 
accompanying  objections  because  they 
do  not  present  any  evidence  that  the 
agency  has  not  previously  and 
adequately  considered  in  reaching  its 
conclusions  in  the  preamble  to  the  final 
rule  on  colorants  for  polymers 
(§  10.33(d)(1)).  ^ 

Even  though  the  agency  is  denying 
the  petition  for  reconsideration  of  the 
preamble  to  the  final  rule  on  colorants 
for  polymers,  the  agency  believes  that 
some  clarification  of  the  issues  is 
necessary.  The  petition  and  four 
objections  appear  to  be  based  on  a 
misinterpretation  of  the  agency's  intent 
in  the  preamble  to  the  final  rule.  In  the 
preamble,  the  agency  did  not  intend  to 
imply  that  firms  could  not  make  their 
own  determination  as  to  whether  a 
particular  use  of  a  specific  substance 
does  not  meet  the  definition  of  a  food 
additive.  However,  the  agency  wishes  to 
point  out  that  such  determinations  do 
not  bind  FDA.  and  that  a  firm  relies  on 


such  a  determination  at  its  own  risk.  If 
the  agency  determines,  based  on  its 
review  of  the  available  evidence,  that 
the  use  of  such  a  substance  meets  the 
definition  of  a  food  additive,  the  agency 
may  take  regulatory  action  against  the 
substance  as  an  unsafe  food  additive  or 
against  the  firm  that  introduced  it  into 
interstate  commerce. 

Therefore,  in  cases  where  it  is  not 
clear  whether  the  use  of  a  food-contact 
article  would  meet  the  "food  additive" 
definition,  the  agency  recommends  that 
firms  seek  written  concurrence  by  FDA 
that  the  substance  is  not  subject  to 
regulation  under  the  food  additive 
provisions.  The  agency  published  a 
proposed  rule  in  the  Federal  Register  of 
October  12. 1993  (58  FR  52719).  that,  if 
adopted,  will  establish  a  "threshold  of 
regulation"  below  which  substances 
will  not  require  a  food  additive 
regulation  for  use  as  an  indirect  food 
additive.  In  the  October  12, 1993. 
proposed  rule,  the  agency  stated  that  it 
would  consider  exempting  from 
regulation  as  a  food  additive  those  food- 
contact  materials  whose  use  will  result 
in  dietary  concentrations  of  0.5  parts  per 
billion  or  less. 

The  assertion  by  the  objectors  that 
FDA  lacks  resources  to  process  a 
projected  influx  of  petitions,  and  the 
contention  that  the  cost  of  analyzing 
products  before  introduction  into  the 
marketplace  would  be  greater  as  a  result 
of  the  August  30, 1991,  final  rule,  are 
not  germane  to  this  rulemaking  because 
FDA  is  not  requiring  additional  food 
additive  petitions.  Moreover,  the  testing, 
that  would  need  to  be  done  to  determine 
whether  a  colorant  or  other  component 
of  a  food-contact  material  is  a  food 
additive  would  be  the  same,  at  least  if 
a  reliable  determination  is  to  be  made, 
whether  a  firm  would  be  making  its  own 
evaluation  or  submitting  the  results  to 
the  agency  for  its  evaluation.  Therefore, 
whether  the  data  are  evaluated  by 
industry  or  by  FDA,  the  cost  of 
developing  them  would  be  the  same. 

TV.  Requests  for  a  Hearing 

A.  Standards  for  Granting  a  Hearing 

Section  409(f)  of  the  act  (21  U.S.C. 
348(0)  provides  that,  within  30  days 
after  publication  of  an  order  relating  to 
a  food  additive  regulation,  any  person 
adversely  affected  by  such  an  order  may 
file  objections,  specifying  with 
particularity  the  provisions  of  the  order 
"deemed  objectionable,  stating 
reasonable  grounds  therefor,"  and  may 
request  a  public  hearing  based  upon 
such  objections.  Specific  criteria  for 
determining  whether  a  request  for  a 
hearing  has  been  justified  are  set  forth 
in  §  12.24(b)  (21  CFR  12.24(b)).  A 
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hearing  will  be  granted  if  the  material 
submitted  by  the  requester  shows  that: 

(1)  There  is  a  genuine  and  substantial 
issue  of  fact  for  resolution  at  a  hearing. 
A  hearing  will  not  be  granted  on  issues 
of  policy  or  law. 

(2)  The  factual  issue  can  be  resolved 
by  available  and  specifically  identified 
rehable  evidence.  A  hearing  will  not  be 
granted  on  the  basis  of  mere  allegations 
or  denials  or  general  descriptions  of 
positions  and  contentions. 

(3)  The  data  and  information 
submitted,  if  established  at  a  hearing, 
would  be  adequate  to  justify  resolution 
of  the  factual  issue  in  the  way  sought  by 
the  [mrson.  A  hearing  will  be  denied  if 
the  agency  concludes  that  the  data  and 
information  submitted  are  insufficient 
to  justify  the  factual  determination 
urged,  even  if  accurate. 

(4)  Resolution  of  the  factual  issue  in 
the  way  sought  by  the  person  is 
adequate  to  justify  the  action  requested. 
A  hearing  will  not  be  granted  on  factual 
issues  that  are  not  determinative  with 
respect  to  the  action  requested,  e.g.,  if 
the  agency  concludes  that  the  action 
would  be  the  same  even  if  the  factual 
issue  were  resolved  in  the  way  sought, 
or  if  a  request  is  made  that  a  final 
regulation  include  a  provision  not 
reasonably  encompassed  by  the 
proposal. 

(5)  The  action  requested  is  not 
inconsistent  with  any  provision  in  the 
act  or  any  regulation  in  this  chapter 
particularizing  statutory  standards.  The 
proper  procedure  in  those 
circumstances  is  for  the  person 
requesting  the  hearing  to  petition  for  an 
amendment  or  waiver  of  the  regulation 
involved. 

(6)  The  requirements  in  other 
apphcable  regulations,  e.g..  §§  10.20. 
12.21. 12.22.  314.200.  314.300.  514.200, 
and  601.7(a),  and  in  the  notice 
promulgating  the  final  regulation  or  the 
notice  of  opportunity  for  a  hearing  are 
met. 

I A  party  seeking  a  hearing  is  required 
td  meet  a  "threshold  burden  of 
tendering  evidence  suggesting  the  need 
for  a  hearing."  Costle  v.  Pacific  Legal 
Foundation,  445  U.S.  198,  214-215 
(1980)  reh.  den..  445  U.S.  947  (1980), 
citing  Weinberger  v.  Hynson,  Westcott. 
&  Dunning,  Inc.,  412  U.S.  609.  620-621 
(1973).  An  allegation  that  a  hearing  is 
necessary  to  "sharpen  the  issues"  or  to 
"fully  develop  the  facts"  does  not  meet 
this  test.  Georgia  Pacific  Corp.  v.  U.S. 
E.P.A..  671  F.2d  1235. 1241  (9th  Cir. 
1982).  If  a  hearing  request  fails  to 
identify  any  factual  evidence  that  would 
be  the  subject  of  a  hearing,  there  is  no 
point  in  holding  one.  In  judicial 
proceedings,  a  court  is  authorized  to 
issue  summary  judgment  without  an 


evidentiary  hearing  whenever  it  finds 
that  there  are  no  genuine  issues  of 
material  fact  in  dispute,  and  a  party  is 
entitled  to  judgment  as  a  matter  of  law. 
See  Rule  56.  "Federal  Rules  of  Civil 
Procedure."  The  same  principle  applies 
in  administrative  proceedings. 

A  hearing  request  must  contain 
evidence  that  raises  a  material  issue  of 
fact  concerning  which  a  meaningful 
hearing  might  be  held.  Pineapple 
Growers  Association  v.  FDA,  673  F.2d 
1083. 1085  (9th  Cir.  1982).  Where  the 
issues  raised  in  the  objection  are,  even 
if  true,  legally  insufficient  to  alter  the 
decision,  the  agency  need  not  grant  a 
hearing.  Dyestuffs  and  Chemicals,  Inc. 
v.  Flemming.  271  F.2d  281  (8th  Qr. 
1959)  cert,  denied.  362  U.S.  911  (1960). 
FDA  need  not  grant  a  hearing  in  each 
case  where  an  objector  submits 
additional  information  or  posits  a  novel 
interpretation  of  existing  information. 
(See  United  States  v.  Consolidated 
Mines  &  Smelting  Co.,  455  F.2d  432  (9th 
Cir.  1971)).  In  other  words,  a  hearing  is 
justified  only  if  the  objections  are  made 
in  good  faith  and  if  they  "draw  in 
question  in  a  material  way  the 
underpinnings  of  the  regulation  at 
issue."  Pactra  Industries  v.  CPSC.  555 
F.2d  677  (9th  Cir.  1977).  Finally,  courts 
have  uniformly  recognized  that  a 
hearing  need  not  be  held  to  resolve 
questions  of  law  or  policy.  (See  Citizens 
for  Allegan  County,  Inc.  v.  FPC.  414 
F.2d  1125  P.C  Cir.  1969);  Sun  Oil  Co. 
V.  FPC,  256  F.2d  233.  240  (5th  Cir.).  cert, 
denied,  358  U.S.  872  (1958)). 

Even  if  objections  raise  material 
issues  of  fact,  FDA  need  not  grant  a 
hearing  if  those  same  issues  were 
adequately  raised  and  considered  in  an 
earlier  proceeding.  Once  an  issue  has 
been  so  raised  and  considered,  a  party 
is  estopped  from  raising  that  same  issue 
in  a  later  proceeding  without  new 
evidence.  The  various  judicial  doctrines 
dealing  with  finality  are  validly  applied 
to  the  administrative  process.  In 
explaining  why  these  principles  "self- 
evidently"  ought  to  apply  to  an  agency 
proceeding,  the  D.C.  Circuit  wrote: 

The  underlying  concept  requires  that  a 
party  have  a  ^ir  chance  to  present  its 
position.  But  overall  interests  of 
administration  do  not  require  or  generally 
contemplate  that  more  than  a  fair 
opportunity  will  be  given.  Retail  Clerks 
Union.  Local  1401.  R.C.I -A.  v.  NLRB.  463 
F.2d  316.  322  {D.C  Qr.  1972).  (See  Costle  v. 
Pacific  Legal  Foundation,  supra  at  1 106.  See 
also  Pacific  Seafarers.  Inc.  v.  Pacific  Far  East 
Line.  Inc.,  404  F.2d  804  (D.C  Qr.  1968)). 

In  summary,  a  hearing  request  must 
present  sufficient  credible  evidence  to 
raise  a  material  issue  of  fact,  and  the 
evidence  must  be  adequate  to  resolve 


the  issue  as  requested  and  to  justify  the 
action  requested. 

B.  Decision  on  Requests  for  a  Hearing 

1.  Three  objections  requested  that 
§  178.3297  Colorants  for  polymers  be 
amended  to  provide  for  the  use  of  color 
additive  lakes  that  are  provisionally 
listed  for  use  in  food  as  colorants  for 
food-ccmtact  polymers.  One  objection 
stated  that  the  proposal  for  the  use  of 
colorants  for  plastics,  published  in  the 
Federal  Register  of  June  6. 1972, 
provided  for  the  use  of  all  color 
additives  that  were  listed  for  direct  use 
in  food  as  colorants  for  pvolymers,  and 
that  the  intent  of  that  proposal  was  to 
include  both  permanently  and 
provisionally  listed  colors  and  their 
lakes.  One  objection  further  asserted 
that  FD&C  Red  No.  4  is  provisionally 
listed  under  §82.304  (21  CFR  82.304) 
and.  therefore,  its  lakes  are  also 
provisionally  listed.  Two  objections 
requested  a  hearing  on  this  issue. 

In  response  to  these  objections  FDA 
reviewed  the  June  6.  1972,  proposal  and 
found  that  it  had  proposed  to  list  the 
use  of  "•  •  *  colors  listed  for  direct  use 
in  food  under  the  provisions  of  the  color 
additive  regulations  in  Part  8  *  *  *"  for 
use  in  food-contact  plastics  (37  FR 
11255  at  11256).  At  the  time  of  the  June 
6. 1972,  proposal,  part  8  (21  CFR  part 
8)  included  both  permanently  and 
provisionally  listed  color  additives. 
Therefore,  the  agency  agrees  that  the 
June  6, 1972.  proposal  was  to  permit  the 
use  of  provisionally  listed  lakes  of  color 
additives  that  are  listed  for  direct  food 
use  as  colorants  in  polymers.  However. 
§  82.304  restricts  FD&C  Red  No.  4  to  use 
only  in  externally  applied  drugs  and 
cosmetics.  Therefore,  neither  FD&C  Red 
No.  4  nor  its  lakes  are  listed  for  direct 
addition  to  food,  and  even  under  the 
June  6, 1972,  proposal,  they  could  not 
be  used  as  colorants  in  food-contact 
polymers. 

T"he  agency  acknowledges  that  FD&C 
color  additives,  other  than  FD&C  Red 
No.  4.  are  listed  for  direct  use  as  color 
additives  in  food,  and  that  their  lakes 
are  provisionally  listed  for  this  use. 
Therefore,  in  response  to  these 
objections,  FDA  is  modifying 
§  178.3297(d)  to  include  the  FD&C  lakes 
(except  FD&C  Red  No.  4  lakes)  that  are 
provisionally  listed,  for  use  in  food  as 
colorants  in  food-contact  polymers.  This 
amendment  makes  the  listing  of 
tartrazine  lake  (certified  FD&C  Yellow 
No.  5  only)  in  the  table  of  §  178.3297(e) 
redundant.  Therefore,  FDA  is  removing 
this  listing  from  the  table. 

Because  FDA  is  amending  the  final 
rule  on  colorants  for  p>olymers  in  this 
way  in  response  to  the  objections,  there 
is  no  issue  of  fact  to  consider  at  a 
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hearing  and,  thus,  no  basis  for  a  hearing 
(§  12.24(b)(1)). 

2.  Two  objections  requested  that 

§  178.3297  Colorants  for  polymers  be 
corrected  to  include  the  use  of 
chromium  oxide  green  as  a  colorant  in 
repeat-use  rubber  articles  complying 
with  S  177.2600  Rubber  articles 
intended  for  repeated  use  (21  CFR 
177.2600).  The  objections  pointed  out 
that  chromium  oxide  green  was  listed 
for  use  as  a  colorant  under  §  177.2600. 
However,  when  the  agency  transferred 
the  colorants  listed  in  §  177.2600  to 
§  178.3297.  it  omitted  the  use  of 
chromium  oxide  green  as  a  colorant  in 
repeat-use  rubber  articles.  One  of  the 
objections  requested  a  bearing  on  the 
exclusion  of  chromium  oxide  green 
horn  use  as  a  colorant  for  repeat-use 
rubber  articles. 

FDA  agrees  that  it  inadvertently 
omitted  the  use  of  chromium  oxide 
green  in  repeat-use  rubber  articles 
complying  with  §  177.2600  when  it 
transferred  the  colorants  listed  under 
§  177.2600  to  §  178.3297.  Therefore,  the 
agency  is  modifying  the  Rnal  rule  on 
colorants  for  polymers  to  include  the 
use  of  chromium  oxide  green  as  a 
coloraot  in  repeat-use  rubber  articles 
complying  with  §  177.2600. 

The  agency  concludes  that,  because  it 
is  modifying  the  final  rule  on  colorants 
for  polymers  in  response  to  the 
objections,  there  is  no  issue  of  fact  to 
consider  at  a  hearing.  The  agency  is, 
therefore,  denying  the  request  for  a 
hearing  on  this  issue  (§  12.24(b)(1)). 

3.  Three  objections  requested  that 
S  176.170  Components  of  paper  and 
paperboard  in  contact  with  aqueous  and 
fatty  foods  (21  CFR  176.170)  be 
amended  to  provide  for  the  use  of  color 
additives  and  their  lakes  that  are 
permanently  or  provisionally  listed  for 
use  in  foods  as  colorants  for  paper  and 
paperboard  in  contact  with  aqueous  and 
fatty  food.  One  party  requested  a 
hearing  on  this  objeaion. 

This  objection  raises  an  issue  that  is 
beyond  the  scope  of  the  August  30, 
1991.  final  rule.  The  agency's  final  rule 
on  colorants  for  polymers  did  not 
address  the  use  of  colorants  in  paper 
and  paperboard  food-contact  materials. 
The  final  rule  merely  amended 
§  176.170  to  transfer  to  that  regulation 
the  list  of  colorants  for  paper  and 
pap>erfooard  that  had  been  listed  in 
§  175.300  Resinous  and  polymeric 
coatings  (21  CFR  175.300).  Therefore, 
the  amendment  to  §  176.170  in  the 
August  30, 1991.  final  rule  was  only  a 
technical  correction  and  was  not  an 
action  on  any  new  uses  of  colorants  in 
paper  and  paperboard  in  contact  with 
food.  None  of  the  five  petitions  that 
FDA  responded  to  in  this  rulemaking 


involved  colorants  in  paper  and 
paperboard.  Consequently,  FDA  is 
denying  these  requests  to  amend 
§  176.170.  Because  the  requests  for  a 
hearing  are  to  address  an  issue  that  is 
outside  the  scope  of  this  rulemaking, 
there  is  no  basis  to  hold  a  hearing  on 
this  issue  (§  12.24(b)(4)). 

Although  FDA  is  denying  these 
objections,  the  agency  acknowledges 
that  it  issued  on  September  18. 1979.  a 
formal  advisory  opinion  that  stated  that: 

"*  •  •  We  would  have  no  objection  to  the 
use,  in  paper  and  papertx>ard  intended  for 
food  contact,  of  those  color  additives 
regulated  for  direct  addition  to  food  generally 
and  that  do  not  have  specific  restrictions  on 
the  levels  or  kinds  of  use.  These  color 
additives,  which  are  restricted  only  by  good 
manufacturing  practice,  would  be  among  the 
color  additives  exempt  from  certification, 
which  are  listed  in  21  CFR  Part  73.  Subpart 
A:  those  subject  to  certification,  which  are 
listed  in  21  CFR  Part  74,  Subpart  A:  and 
those  provisionally  listed  in  21  CFR  81.1(a) 
for  food  use.  The  color  additives  in  paper  and 
paperboard  should  not  impart  a  noticeable 
color  to  the  food  by  migration." 

FDA  also  wishes  to  make  clear  that,  in 
denying  these  objections,  it  is  not 
changing  this  opinion.  However,  the 
agency  is  constrained  from 
incorporating  these  listings  in  §  176.170. 
as  requested  by  these  objections, 
without  appropriate  rulemaking.  If 
interested  persons  would  like  to  see 
§  176.170  amended  in  the.  manner 
suggested  by  the  objections,  they  should 
petition  the  agency  to  do  so  in 
accordance  with  part  171  (21  CFR  part 
171). 

4.  One  objection  requested  that 
§  174.5(d)(3)  be  amended  to  state  that 
color  additives  and  food  additives  listed 
for  direct  use  in  food  have  been  subject 
to  prior  approval  and  may  therefore  be 
used  as  indirect  additives.  The  objection 
requested  a  hearing  on  the  proposed 
amendment  of  §  174.5(d)(3).  A  related 
objection  also  contended  that  food 
additives  listed  for  direct  addition  to 
food  are  generally  jecognized  as  safe 
(GRAS)  for  use  in  polymers  that  contact 
food  under  S  174.5(d)(1). 

These  objections  raise  issues  that  are 
beyond  the  scope  of  the  August  30, 
1991,  final  rule.  The  agency's  final  rule 
on  colorants  for  polymers  did  not 
consider  the  amendment  of  §  174.5. 
None  of  the  five  petitions  that  FDA 
responded  to  in  this  rulemaking 
involved  such  an  amendment. 
Consequently,  FDA  is  denying  these 
requests  to  amend  §  174.5.  Because  the 
requests  for  a  hearing  are  to  address  an 
issue  that  is  outside  the  scope  of  this 
rulemaking,  there  is  no  basis  to  hold  a 
hearing  on  this  issue  (§  12.24(b)(4)). 

Although  the  agency  is  denying  these 
objections,  FDA  believes  that 


clarification  of  this  issue  is  necessary. 
The  agency  disagrees  with  the  objection 
that  contends  that  food  additives  and 
color  additives  that  are  permitted  for 
direct  use  in  food  are  GRAS  for  indirect 
food  additive  use  and  may  therefore  be 
used  under  §  174.5(d)(1)  as  colorants  in 
food-contact  polymers.  The  agency  also 
disagrees  that  substances  regulated  for 
use  as  direct  food  additives  should  be 
[)ermitted  as  indirect  food  additives. 
Both  of  these  suggestions  could 
significantly  increase  the  exposure  to 
many  direct  food  additives  that  are 
present  in  the  human  diet  only  at 
extremely  low  levels  (e.g.,  synthetic 
flavors). 

Nonetheless,  the  agency  has 
published  a  proposed  rule  in  the 
Federal  Register  of  October  12, 1993  (58 
FR  52719),  that,  if  adopted,  will        • 
establish  a  level  below  which 
substances  regulated  for  direct  addition 
to  food  would  not  require  regulation  for 
use  as  an  indirect  food  additive.  In  the 
October  12, 1993,  proposed  rule,  the 
agency  stated  that  it  would  consider 
exempting  from  the  requirements  of  a 
food  additive  regulation  uses  of  direct 
additives  in  food-contact  material  that 
result  in  an  exposure  that  is  less  than  1 
percent  of  the  acceptable  daily  intake 
for  the  direct  additive. 

V.  Other  Objections 

One  objection  requested  that 
§  178.3297  be  amended  to  remove  the 
limitations  on  the  use  of  zinc  oxide  and 
to  permit  its  use  as  a  colorant  for  repeat- 
use  rubber  articles  complying  with 
§  177.2600.  The  objection  stated  that 
zinc  oxide  is  necessary  as  an  activator 
in  the  vulcanization  process  for  rubber, 
and  that  the  limitations  in  §  178.3297  on 
the  use  of  zinc  oxide  make  it  appear  that 
this  additive  cannot  be  used  in  re(>eat- 
use  rubber  articles. 

This  objection  misinterprets  several 
aspects  of  the  agency's  food  additive 
regulations.  The  listing  of  zinc  oxide  as 
a  colorant  for  polymers  in  §  178.3297 
cannot  be  interpreted  to  permit  the  use 
of  this  additive  as  a  vulcanizing  agent  in 
repeat-use  rubber  articles.  Additives 
that  may  be  used  in  the  production  of 
repeat-use  rubber  articles  are  included 
in  §  177.2600.  Although  §  177.2600  does 
not  specifically  list  zinc  oxide  as  a 
vulcanizing  material  in  paragraph 
(c)(4)(ii),  this  substance  can  be  used  for 
this  technical  effect  because  it  is  listed 
as  GRAS  in  §§  182.8991  and  182.5991 
(21  CFR  182.8991  and  182.5991)  (see  21 
CFR  177.2600(c)(1).) 
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VL  Other  Actions 

A.  Technical  Correction 

The  agency  is  correcting  a  misspelling 
in  the  August  30, 1991,  final  rule  that 
was  incorporated  in  §  178.3297. 
Specifically,  the  agency  is  correcting  the 
listing  for  4,4'-Bis(4-anilino-6- 
methylethanolamine-a-triazin-2- 
ylamino)-2,2'-stiIbene  disulfonic  acid, 
disordium  salt,  to  4,4'-Bis(4-anilino-6- 
methylethanolamine-a-triazin-2- 
ylamino)-2,2'-stilbene  disulfonic  acid, 
disodium  salt. 

B.  CFSAN  Reorganization 

Since  the  publication  of  the  August 
30, 1991,  final  rule,  CFSAN  has 
undeiigone  an  administrative 
reorganization.  As  a  result  of  the 
reorganization,  the  Division  of  Food  and 
Color  Additives  no  longer  exists. 
Therefore,  the  agency  is  cdhecting 
paragraph  (c)  of  §  178.3297  by  replacing 
the  address  for  the  former  Division  of 
Food  and  Color  Additives  with  the 
current  address  for  the  Division  of 
Petition  Control,  which  is  now 
responsible  for  responding  to  requests 
for  extraction  testing  guidelines. 

C.  Scope  of  Final  Rule 

Amendments  to  §  178.3297  only 
include  specific  changes  listed  in  this 
final  rule  because  the  amendments  ' 
contained  in  the  August  30, 1991,  final 
rule  have  already  been  codified. 

VII.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  2S.24(a)(9)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  efi'ect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Vni.  Economic  Impact 

FDA  has  examined  the  impacts  of  this 
final  rule  amendment  under  the 
Regulatory  Flexibility  Act.  The 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354)  requires  analyzing  options  for 
regulatory  relief  for  small  businesses.  In 


compliance  with  the  Regulatory 
Flexibility  Act,  the  agency  certifies  that 
this  final  rule  amendment  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  businesses.  This  final 
rule  amendment  is  exempt  from 
Executive  Order  12866,  which  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects;  distributive  impacts; 
and  equity). 

IX.  Obiections 

Any  person  who  will  be  adversely 
affected  by  the  amendments  to 
§  178.3297  to  permit  the  use  of 
provisionally  listed  color  additive  lakes 
listed  for  direct  use  in  fo<>d  as  colorants 
in  food-contact  polymers  and  to  permit 
the  use  of  chromium  oxide  green  as  a 
colorant  in  repeat-use  rubber  articles 
complying  with  §  177.2600  may  at  any 
time  on  or  before  January  20, 1994,  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  sp>ecific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 


response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  178 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  178  is 
amended  as  follows: 

PART  178— INDIRECT  FOOD 
ADDITIVES:  ADJUVANTS, 
PRODUCTION  AIDS,  AND  SANITIZERS 

1.  The  authority  citation  for  21  CFR 
part  178  continues  to  read  as  follows: 

Authority:  Sees.  201.  402. 409,  721  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
LI.S.C321.342.348,  379e). 

2.  Section  178.3297  is  amended  by 
revising  the  third  sentence  in  paragraph 
(c),  revising  paragraph  (d),  and 
amending  the  table  in  paragraph  (e)  by 
removing  the  entry  for  "Tartrazine  lake" 
and  by  revising  the  entries  for  "4,4'- 
Bis(4-anilino-6-methylanolamine-a- 
triazin-2-ylamino)-2,2'-stilbene 
disulfonic  acid,  disordium  salt"  and 
"Chromium  oxide  green"  to  read  as 
follows: 

i  1 78.3297    Colorants  for  polymers. 

***** 

(c)  •  *  •  Extraction  testing  guidelines 
to  conduct  studies  for  additional  uses  of 
colorants  under  this  section  are 
available  from  the  Food  and  Drug 
Administration  free  of  charge  from  the 
Center  for  Food  Safety  and  Applied 
Nutrition,  Division  of  Petition  Control 
(HFS-215),  Food  and  Drug 
Administration,  200  C  St.  SW., 
Washington,  DC  20204. 

(d)  Color  additives  and  their  lakes 
listed  for  direct  use  in  foods,  under  the 
provisions  of  the  color  additive 
regulations  in  parts  73,  74, 81,  and  82 
of  this  chapter,  may  also  be  used  as    - 
colorants  for  food-contact  polymers. 

•        *        *        *        • 

(e)*    *    * 


Substances 


Limitations 


4,4"-ei$(4-an«lino-6-  Do. 

mett)ylettiano)amine-a-thazir>-2- 
ytamino>-2,2'-stilbene  disulfonic  acid, 
disodwrnsalt 

•  •  « 

Chromium  oxide  green,  Ctj  Oj  (CI.  For  use  only: 

pigment  green  17,  C.I.  Na  77288). 
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SubstanoM 


UmWaBong 


1.  In  olefin  poiymwsconTplyingwitti  §177.1520  of  this  chapter. 

2.  in  repeat-use  njbber  artictes  comptying  with  S  177,2600  of  this  chapter,  total  use  is  not  to  exceed  10 
percent  t>y  weight  of  nijber  artides. 


Dated:  Decnnber  10, 1993. 
Miduwl  K.  Taylor. 
Deputy  Commissioner  for  Policy. 
|FR  Doc  93-30994  Filed  12-20-93:  8:45  am] 

BILUNQ  COOC  41«S-*1-# 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPartS2 
(MT10-1-6829;  PRL-4««4-^ 

Clean  Air  Act  Approval  and 
Pronuilgation  of  tha  Quality  Aaauranca 
Plan  for  Montana 

AQENCV:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMIARY:  EPA  is  approving  revisions  to 
Montana's  State  Implementation  Plan 
(SIP)  submitted  by  the  Governor  on 
April  2, 1992.  These  revisions  consisted 
of  amendments  to  the  Administrative 
Rules  of  Montana  (ARM)  16.8.807 
(Ambient  Air  Monitoring)  and  16.8.809 
(Methods  and  Data)  and  the  repeal  of 
16.810  (Procedures  for  Reviewing  and 
Revising  the  Montana  Quality 
Assurance  Manual).  ARM  16.8.810 
previously  specified  procedures  for 
revising  tne  Montana  Quality  Assurance 
(QA)  Manual. 

EFFECTIVE  DATE:  This  action  will  become 
effective  on  February  22. 1994,  unless 
notice  is  received  by  January  20, 1994, 
that  someone  wishes  to  submit  adverse 
or  cridcal  comments.  If  the  effective 
date  is  delayed,  timely  notice  will  be 
published  in  the  Federal  Register. 
ADDRESSES:  Copies  of  the  dociunents 
relevant  to  this  action  are  available  for 
public  insp>ection  between  8  a.m.  and  4 
p.m.,  Monday  through  Friday  at  the 
following  office:  Environmental 
Protection  Agency,  Region  Vm.  Air 
Programs  Branch,  999  18th  Street,  suite 
500,  Denver,  Colorado  80202-2405. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Russ,  Environmental  Protection  Agency, 
Region  VIII.  Air  Programs  Branch,  999 
18th  Street,  suite  500.  Denver,  Colorado 
80202-2405.  (303)  293-1814. 
SUPPLEMENTARY  INFORMATION:  Section 
1 10(a)(2)(H)(i)  of  the  Clean  Air  Act 
(CAA).  as  amended  in  1990,  provides 
the  State  the  opportunity  to  amend  its 


SIP  firom  time-to-time  as  nuy  be 
necessary.  Hie  State  is  utiUzing  this 
authority  of  the  CAA  to  update  and 
revise  existing  regulations  which  are  a 
part  of  the  SIP. 

I.  Background 

The  Montana  Board  of  Health  and 
Environmental  Sciences  (hereafter 
called  the  Board)  adopted  regulations, 
on  November  14. 1986.  establishing  the 
Montana  Quality  Assurance  Manual 
(hereafter  referred  to  as  the  Manual). 
More  specifically,  regulation  ARM 
16.8.807  was  created  which  specified 
the  Manual  as  the  procedures  to  be  used 
for  ambient  air  quality  monitoring  in 
Montana.  The  Manual  was  identified  as 
one  of  several  documents  to  be  used  as 
a  standard  for  all  ambient  air  quality 
monitoring  conducted  in  Montana  for 
the  purpose  of  demonstrating 
compliance  with  Montana  and  National 
Ambient  Air  Quality  Standards 
(NAAQS).  These  standards  applied  to 
any  person,  organization,  industry  or 
agency  which  is  required  to  conduct 
ambient  air  monitoring  as  a  condition  of 
a  permit,  as  part  of  a  permit  application, 
as  a  condition  of  the  Montana 
Department,  Board,  or  court  order,  or  to 
demonstrate  compliance  with  an 
ambient  air  quality  standard. 

The  State  subsequently  developed  the 
Manual  and  sent  a  copy  to  EPA  for  its . 
review  and  comment.  There  were 
numerous  deficiencies  in  the  quality 
assurance  procedures  portion  of  the 
Manual  which  EPA  identified  to  the 
State.  EPA  worked  to  resolve  these 
issues  with  the  State  over  the  course  of 
the  next  two  yeacs. 

1.1989  SIP  Revision  Submittal 

In  a  letter  dated  December  29, 1989, 
the  Governor  submitted  revisions  to  the 
Montana  SIP.  The  revisions  were 
specific  to  ARM  16.8.807  (involving  a 
date  change  from  September,  1986  to 
March,  1989)  and  16.8.809  (involving  a 
date  change  fiY>m  September,  1986  to 
March.  1989)  which  reference  the 
updated  1989  Montana  Quality 
Assurance  Manual.  The  Board  adopted 
the  revisions  on  November  17, 1989. 
The  Manual  was  updated  from  the  1986 
version  in  March  of  1989.  The  update 
from  the  1986  version  to  the  1989 
version  of  the  Manual  involved:  (a) 
Adoption  of  operating,  maintenance. 


and  calibration  procedures  for  PM-10 
samplers  and  the  Campbell  Scientific 
Dataloggers;  (b)  Incorporation  of 
emergency  episode  monitoring 
procedures;  (c)  Changes  in  the  method 
of  calculating  precision  for  total 
suspended  particulate,  PM-10  and  lead; 
(d)  Relaxation  of  certain  control  limits 
for  certain  meteorological  and  air 
quality  monitors;  (e)  Tightening  of 
recertification  requirements  for 
hydrogen  sulfide  and  sulfur  dioxide 
permeation  tubes;  (f)  Modification  of 
auditing  procedures  for  dichotomous 
samplers:  and  (g)  Other  miscellaneous 
requirements,  procedures,  and 
guidelines  for  collection,  analysis,  and 
reporting  of  air  quality  data. 

2.  1992  SIP  Revision  Submittal 

In  a  letter  dated  April  2, 1992,  the 
Governor  submitted  revisions  to  the 
Montana  SIP.  The  submittal  was 
reviewed  by  EPA  and  the  Governor  was 
advised,  by  a  letter  dated  May  21, 1992, 
that  the  submittal  was  determined  to  be 
administratively  and  technically 
complete.  The  revisions  were  specific  to 
ARM  16.8.807  (involving  a  date  change 
fit)m  March,  1989  to  July,  1991), 

16.8.809  (involving  a  date  change  from 
March,  1989  to  July,  1991).  and  ARM 

16.8.810  (which  was  repealed  in  its 
entirety)  which  reference  the  updated 
1991  Montana  Quality  Assurance 
Manual.  The  Board  adopted  the 
revisions  on  November  15, 1991.  The 
Manual  was  updated  from  the  1989 
version  in  July  of  1991.  ARM  16.8.807, 
ARM  16.8.809  and  the  repeal  of  ARM 
16.8.810  incorporate  this  latest  edition 
of  the  Manual,  dated  July,  1991. 

This  action  approves  the  repeal  of 
ARM  16.8.810  solely  to  eliminate  a 
cumbersome  process  for  revising  the 
Manual.  Any  revisions  to  the  Manual 
will  still  go  through  the  public  hearing 

Erocess.  The  revisions  will  not. 
owever.  have  to  go  through  the 
submittal  in  draft  to  all  interested 
parties  and  the  public  for  comments  as 
was  previously  required  before  the 
public  hearing  could  take  place.  These 
revisions  were  deemed  necessary  by  the 
State  to  avoid  a  potentially  time 
consuming  process  as  annual  updates  to 
the  Manual  are  required  by  the  State — 
EPA  Agreement  (SEA).  This  action  was 
requested  by  the  State  of  Montana.The 


Federal  Register  /  Vol.  58.  No.  243-/  Tuesday,  December  21,  1993  /  Rules  and  Regulations    67325 


revisions  to  the  above-mentioned 
regulations  are  highlighted  below: 

A.  ARM  16.8.807  and  ARM 
16.8.809 — the  amendments  to  these 
rules  would  require  any  person, 
industry,  organization,  or  agency 
performing  air  quality  monitoring  for 
the  purposes  of  a  condition  of  a  permit, 
as  part  of  a  permit  application,  as  a 
condition  of  the  Montana  Department  of 
Health  (the  Department),  the  Montana 
Board  of  Health  and  Environmental 
Sciences  (the  Board),  a  court  order,  or  to 
demonstrate  compliance  with  an 
ambient  air  quality  standard,  to  follow 
the  requirements  of  the  July,  1991 
edition  of  the  Manual.  The  1991  edition 
of  the  QA  Manual  includes  numerous 
changes  from  the  1989  edition,  which 
involved  modifications  to  sections, 
deletion  of  sections,  and  addition  of 
new  sections.  Examples  of  sections  that 
were  modified  involved:  Organization. 
Quality  Assurance  Personnel 
Designations,  Siting  Criteria.  Reference 
and  Equivalent  Methods,  along  with 
operation,  calibration,  and  maintenance 
of  analyzers.  Examples  of  sections  that 
were  deleted  included:  PM-10 
Calibration  Pro(»dures,  SLAMS  Report, 
Certification  of  Ozone  Monitor  as  a 
Transfer  Standard,  Indoor  Carpet 
Sampling,  and  operation,  calibration, 
and  maintenance  of  certain  ozone  and 
SO2  analyzers.  Examples  of  new 
sections  to  the  Manual  included: 
numerous  changes  to  operation, 
calibration,  and  operation  of  PM-10 
analyzers,  operation  and  maintenance  of 
Cartxin  Monoxide  and  SO2  analyzers, 
and  Protocol  for  Street  Sampling 
Procedure. 

B.  ARM  16.8.810— the  repeal  of  this 
rule  will  eliminate  a  cumbersome 

S)rocess  and  streamline  the  procedure 
or  revising  the  Montana  QA  Manual. 
Under  the  existing  regulation  the 
Department  of  Health  is  required  to 
review  the  Manual  every  two  years  and. 
if  changes  are  necessary,  prepare  a  draft 
revision.  The  Department  is  then 
required  to  notify  interested  parties  of 
the  draft  revision,  make  it  available  for 
review,  and  accept  public  comments  for 
60  days.  After  consideration  of  the 
comments  the  Department  would  then 
propose  to  the  Board  approval  of  any 
resulting  changes  to  the  Manual. 
The  repeal  of  this  rule  would 
eliminate  the  need  to  solicit  public 
comments  prior  to  the  official  hearing 
process  before  the  Board.  However, 
since  the  Board  would  still  have  to 
approve  each  revision  of  the  Manual, 
the  public  would  still  be  provided  the 
opporttmity  to  comment  by  providing 
written  or  oral  testimony  to  the  Board  as 
part  of  the  hearing  process.  The  repeal 
of  this  rule  was  deemed  necessary  by 


the  State  to  avoid  a  potentially  time- 
consuming  process  as  annual  updates  to 
the  Manual  are  required  in  the  State- 
EPA  Agreement  (SEA). 

EPA  nas  noted  that  the  Montana 
Quality  Assurance  Manual  is  included 
in  other  parts  of  the  Montana  SIP.  For 
consistency  throughout  the  whole 
Montana  SIP,  the  State  should  review 
that  portion(s)  of  the  SIP  which 
reference  obsolete  QA  procedures. 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  This  action  will  be  effective 
February  22, 1994,  unless,  within  30 
days  of  its  publication,  notice  is 
received  that  adverse  or  critical 
comments  will  be  submitted. 

If  such  notice  is  received,  this  action 
will  be  withdrawn  before  the  effective 
date  by  publishing  two  subsequent 
notices.  One  notice  will  withdraw  the 
final  action  and  another  will  begin  a 
new  rulemaking  by  announcing  a 
proposal  of  the  action  and  establishing 
a  comment  period.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  action  will  be  effective  February  22, 
1994. 

Final  Action 

EPA  is  acluiowledging  the  Governor's 
submittal  of  December  29, 1989,  and  is 
approving  revisions  to  Montana's  SIP 
submitted  by  the  Governor  April  2, 
1992.  which  amended  the  Montana  Air 
Quality  Regulations  ARM  16.8.807 
(Ambient  Air  Monitoring).  ARM 
16.8.809  (Methods  and  Data),  and 
repealed  ARM  16.8.810  (Procedures  for 
Reviewing  and  Revising  the  Montana 
Quality  Assurance  Manual).  These 
revisions  will  streamline  the  procedure 
for  revising  the  Montana  Quality 
Assurance  Manual  and  incorporate  the 
latest  edition  of  the  Manual,  dated  July. 
1991.  This  action  was  requested  by  the 
State  of  Montana. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  any  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  enviroiunental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 


entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I.  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  appnve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  federal  SIP-approval  does 
not  impose  any  new  requirements.  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.PA..  427 
U.S.  246,  256-66  (S.a.  1976);  42  U.S.C 
7410(a)(2). 

Under  5  U.S.C.  605(b),  I  certify  thar 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  (46 
FR  8709). 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  3  SIP  revisions  (54  FR  2222) 
from  the  requirements  of  section  3  of 
Executive  Order  12291  for  a  period  of 
two  years.  EPA  has  submitted  a  request 
for  a  permanent  waiver  for  Table  2  and 
Table  3  SIP  revisions.  OMB  has  agreed 
to  continue  the  temporary  waiver  until 
such  time  as  it  rules  on  EPA's  request. 
This  request  continues  in  effect  under 
Executive  Order  12866  which 
sup>erseded  Executive  Order  12291  on 
September  30. 1993. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review 
must  be  filed  in  the  United  States  Court 
of  Appeals  for  the  appropriate  circuit  by 
February  22. 1994.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Carbon  monoxide. 
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Hydrocaibons.  Incorporation  by 
reference.  Intergovernmental  relations. 
Lead,  Nitrogen  dioxide.  Ozone, 
Particulate  matter.  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides.  Volatile  organic  compounds. 

Authority:  42  U.S.C  7401-7671q. 

Dated:  April  2, 1993. 
Jack  W.  McGraw, 
Acting  Regional  Administrator. 

Editorial  DOte:  This  document  was 
received  at  the  Office  of  the  Federal  Register 
December  IS,  1993. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PAFIT  52— [AMENDED] 

l.The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 

Subpart  BB — Montana 

2.  Section  52.1370  is  amended  by 
adding  paragraph  (c)(26)  to  read  as 
follows: 

152.1370    Mentfflcatlon  of  plan. 

(c)*  •  • 

(26)  On  April  2, 1992,  the  Governor  of 
Montana  submitted  revisions  to  the 
plan.  The  revisions  included 
amendments  to  the  Montana  Air  Quality 
Rules  incorporating  the  July  1. 1991. 
version  of  the  Montana  Quality 
Assurance  Manual  and  streamlining  of 
the  procediue  for  updating  the  Quality 
Assurance  Manual. 

(i)  Incorporation  by  reference. 

(A)  Revisions,  as  adopted  March  31, 
1992,  to  the  Montana  Air  Quality  Rules: 
16.8.807  Ambient  Air  Monitoring, 
16.8.809  Methods  and  Data,  and  the 
repeal  of  16.8.810  Procedures  for 
Reviewing  and  Revising  the  Montana 
Quality  Assurance  Manual. 

|FR  Doc.  93-30989  Filed  12-20-93:  8:45  am] 
BNJJNO  COM  69aO-60-» 


40CFRPart52 

[NM-1-1-5970;  FRL-4814-q 

Appivval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  New 
Mexico;  Albuquerque/Bemallllo 
County  Regulation  32  for 
Nonattalnment  Area  Permits 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  This  action  approves  a 
revision  to  the  Albuquerque/Bemalillo 
County,  State  of  New  Meiuco  State 


Implementation  Plan  (SIP)  which 
includes:  Albuquerque/Bemalillo 
County  Air  Quality  Control  Regulation 
(AQCR)  32,  entitled  Construction 
Permits — Nonattalnment  Areas;  the 
April  14. 1993.  Supplement  to  the  New 
Mexico  SIP  to  Control  Air  Pollution  in 
Areas  of  Bernalillo  County  Designated 
Nonattainment  (superseding  the 
Supplement  dated  July  12. 1989):  and  a 
July  18. 1989.  letter  regarding  a  stack 
height  commitment  and  a  New  Source 
Performance  Standards  (NSPS)/National 
Emission  Standards  for  Hazardous  Air 
Pollutants  (NESHAP)  performance 
testing  commitment.  This  approval 
action  was  proposed  in  the  Federal 
Register  (FR)  on  September  22. 1992. 
and  no  comments  were  received  on  the 
proposal.  This  SIP  revision  approves  an 
important  portion  of  Bernalillo  County's 
permitting  program,  under  which  new 
and  modiHed  major  stationary  sources 
may  be  constructed  in  areas  of 
Bernalillo  County  (outside  the 
boundaries  of  Indian  lands)  where  a 
National  Ambient  Air  Quality  Standard 
(I^AAQS)  is  being  exceeded,  without 
interfering  with  the  continuing  progress 
toward  attainment  of  that  standard. 
EFFECTIVE  DATE:  This  action  will  become 
effective  on  January  20. 1994. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day. 
U.S.  Environmental  Protection  Agency, 
Region  6.  Air  Programs  Branch  (6T^ 
AP).  1445  Ross  Avenue,  suite  700. 
Dallas.  Texas  75202. 
Mr.  Jerry  Kurtzweg  (6101).  U.S. 
Environmental  Protection  Agency, 
401  M  Street.  SW..  Washington.  DC 
20460. 
Albuquerque  Environmental  Health 
Department,  The  City  of  Albuquerque, 
One  Qvic  Plaza  Northwest.  P.O.  Box 
1293.  Albuquerque.  New  Mexico 
87103. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mark  Sather  or  Dr.  John  Crocker. 
Planning  Section  (6T-AP),  Air  Programs 
Branch,  U.S.  EPA  Region  6, 1445  Ross 
Avenue.  Dallas,  Texas  75202-2733. 
telephone  (214)  655-7214. 

SUPPLEMENTARY  INFORMATION: 

1.  New  Source  Review  Nooattainment 
Program 

The  Cleen  Air  Act  (CAA)  requires 
States  to  implement  a  preconstruction 
permit  program  for  new  or  modified 
major  stationary  sources  that  wish  to 


locate  in  a  nonattainment  area.  See 
sections  172(c)(5)  and  173  of  the  CAA. 
In  accordance  wiih  section  74-2-4  of 
the  State  of  New  Mexico  Air  Quality 
Control  Act,  Bernalillo  County  is 
authorized  to  provide  for  the  local 
administration  and  enforcement  of  the 
preconstruction  permitting  program 
requirements  of  the  CAA  as  well  as  the 
State  Act.  Bernalillo  County  and  the 
Gty  of  Albuquerque,  through  a  joint  Air 
Quality  Control  Board  (Board),  have  the 
sole  authority  to  issue  new  and 
modified  source  permits  within  the 
geographical  limits  of  Bernalillo  County, 
outside  the  boundaries  of  Indian  lands. 
The  Albuquerque  Environmental  Health 
Department  implements  the  Board's 
requirements.  The  submitted  new 
source  review  (NSR)  regulation.  AQCR 
32,  will  allow  the  Albuquerque 
Environmental  Health  E)epartment  to 
issue  permits  to  major  stationary 
sources  in  Bernalillo  County  (outside 
the  boundaries  of  Indian  lands)  to 
construct  or  modify  facilities  in  areas 
where  a  NAAQS  is  being  exceeded, 
without  interfering  with  the  continuing 
progress  toward  attaining  the  standard. 

Ine  EPA  has  adopted  regulations 
specifying  the  State  NSR  provisions  that 
must  be  adopted  by  a  state  to  satisfy  the 
requirements  of  sections  172  and  173  of 
the  CAA.  These  regulations  are  found  in 
40  CFR  part  51,  subpart  I,  Review  of 
New  Sources  and  Modifications.  A  SIP 
satisfying  sections  172(b)(6)  and  173  of 
the  CAA  is  required  to  meet  the 
conditions  as  set  forth  in  40  CFR  51.165. 

At  this  time,  40  CFR  51.165  does  not 
reflect  the  new  major  source  size,  oflset 
ratios,  and  other  nonattainment  NSR 
provisions  added  by  the  Clean  Air  Act 
Amendments  (CAAA)  of  1990. 
Nonetheless,  these  new  provisions  add 
additional  requirements  for  state  NSR 
programs  which  must  be  reflected  in  the 
applicable  SIPs.  State  SIP  revisions 
incorporating  the  changes  mandated  by 
the  CAAA  of  1990  are  subject  to 
pollutant  specific  deadlines.  For 
instance,  SIP  revisions  incorporating  the 
changes  mandated  for  carbon  monoxide 
(CO)  and  ozone  nonattainment  areas 
were  due  by  November  15, 1992.  The 
EPA  is  currently  in  the  process  of 
revising  its  regulations  in  accordance 
with  the  CAAA  of  1990  and  expects  to 
propose  an  amended  40  CFR  51.165  in 
the  near  future.  Since  the  SIP  revisions 
proposed  for  Bernalillo  County 
represent  a  substantial  strengtnening  of 
the  County's  nonattainment 
preconstruction  permitting  program,  the 
EPA  is  approving  the  revisions. 
However,  this  action  does  not  excuse 
the  County  fit)m  making  any  additional 
changes  required  by  the  CAAA  of  1990 
in  the  future.  Indeed,  even  with  the 
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promulgation  of  the  County  rules  under 
review  in  this  proceeding,  the  EPA  may 
use  its  powers  under  section  ll.^(a)(5)  of 
the  CAA  to  challenge  any  permits 
issued  by  the  County  which  are  not  in 
substantial  compliance  with  the 
additional  permitting  requirements 
imposed  by  the  CAAA  of  1990.  See  57 
FR  13498  and  13555  (April  16. 1992). 

The  sources  to  which  AQCR  32  apply 
are  new  and  modified  sources  that:  (1) 
Are  in  a  nonattainment  area  and  would 
emit  the  nonattainment  p>ollutant  in  a 
specific  amount  (100  tons  per  year),  or 
(2)  are  located  within  an  attainment 
area,  but  their  emissions  would  have  a 
significant  impact  on  a  neighboring 
nonattainment  area.  By  operation  of  law 
under  the  CAAA  of  1990,  Bernalillo 
County  has  been  designated 
nonattainment  for  only  one  NAAQS 
polhitant,  CO  (moderate  category  with  a 
design  value  of  11.1  parts  per  million). 
The  nonattainment  CO  boundaries  for 
Bernalillo  County  are  the  Albuquerque 
Metropolitan  Statistical  Area. 

The  EPA  has  reviewed  AQCR  32  for 
compliance  with  the  requirements  of  40 
CFR  part  51,  and  for  compliance  with 
part  D  of  Title  I  of  the  CAA.  Pertinent 
details  of  the  EPA's  review  are  found  in 
the  document  entitled  "Evaluation 
Report  for  Albuquerque/Bemalillo 
County  Regulation  32 — Construction 
Permits  in  Nonattainment  Areas," 
revised  July  1993.  This  report  is    * 
available  for  inspection  by  interested 
parties  during  normal  business  hours  at 
the  EPA  Reeion  6  address  listed  above. 
The  highlights  of  the  report  are  given 
below. 

The  baseUne  in  AQCR  32  for 
calculating  emission  reduction  credit  for 
offsets  is  the  most  stringent  emission 
limitation  applicable  to  the  source, 
whether  Federal  or  State,  including  a 
Federally  enforceable  permit  which  is 
applicable  and  in  effect  at  the  time  the 
application  to  construct  is  filed.  Where 
there  is  no  emission  limitation  for  the 
particular  source  of  offsets  in  either  a 
City/County  AQCR  or  Federally 
enforceable  permit,  actual  emissions 
fix)m  which  offset  credit  is  obtained  will 
form  the  baseline.  Where  the  allowable 
emissions  from  the  offsetting  source  are 
greater  than  its  potential  to  emit,  the 
potential  to  emit  forms  the  baseline. 
Shutdown  credits  for  offsetting  are  also 
allowed  by  AQCR  32  with  the  same 
restrictions  currently  found  at  40  CFR 
51.165(a)(3)(ii)(C).  AQCR  32  requires,  as 
a  general  rule,  an  emission  reduction 
(offset)  that  is  at  least  20  percent  greater 
than  the  proposed  new  allowable 
emissions,  allowing  the  requirement  of 
EPA  regulations  for  a  net  air  quality 
benefit  to  be  achieved.  Provisions  are 
made  for  the  excess  to  be  either  greater 


or  less  than  20  percent,  but  greater  than 
one-for-one,  if  in  certain  limited 
circumstances  another  amount  is  more 
appropriate.  Also,  once  a  source 
becomes  subject  to  AQCR  32,  the  source 
must  meet  all  applicable  requirements 
(i.e.,  a  source  could  not  use  required 
emissions  reductions  in  order  to  "net 
out'*  from  further  requirements.). 

It  is  important  to  note  that  the  CAA, 
in  section  173(c),  now  requires  all  offset 
emission  reductions  to  be  in  actual 
emissions.  Specifically,  it  must  be 
assured  that  the  total  tonnage  of 
increased  emissions  of  an  air  pollutant 
from  a  new  or  modified  source  shall  be 
offset  by  an  equal  or  greater  reduction 
in  the  actual  emissions  of  such  air 
pollutant  from  the  same  or  other  sources 
in  the  area.  Albuquerque/Bemalillo 
County  has  revised  Regulation  32  to 
address  this  new  requirement  (in 
section  D.3.a).  Unlike  the  pollutant- 
specific  NSR  changes  (such  as  the  drop 
in  source  size  in  ozone  nonattainment 
areas),  the  changes  Congress  made  to  the 
general  nonattainment  permitting 
provisions  in  section  173  of  the  CAA 
were  not  tied  to  any  specific  SIP- 
submission  deadlines.  For  this  reason, 
the  EPA  views  the  changes  to  section 
173  as  being  immediately  applicable  to 
this  and  all  SIP  amendments  the  EPA 
reviews. 

Major  new  sources  and  major 
modifications  are  required  by  AQCR  32 
to  meet  and  maintain  the  Lowest 
Achievable  Emission  Rate.  Additionally, 
all  major  stationary  sources  owned  or 
operated  in  the  County  must  be  in 
compliance  with,  or  on  a  compliance 
schedule  for,  all  applicable  emission 
limitations. 

Section  H  of  AQCR  32  contains  a 
provision  for  banking  of  emission 
reductions  that  will  be  used  as  offiset 
credits.  The  regulation  contains 
requirements  to  ensure  the  reductions 
are  surplus,  permanent,  enforceable, 
and  quantifiable. 

The  State  of  New  Mexico  contains 
only  one  area,  Bernalillo  County,  which 
was  granted  an  extension  until 
December  31, 1987,  for  attainment  of  the 
NAAQS  for  CO.  Former  section 
172(b)(ll)(A)  of  the  CAA  required 
preconstruction  permitting  regulations 
for  extension  areas  to  contain  a 
provision  requiring  proposed  new  major 
stationary  sources  or  major 
modifications  to  perform  alternate  siting 
analysis.  Section  173(a)(5)  of  the  CAA 
provides  that  as  a  condition  for  issuing 
a  permit  to  construct  a  major  stationary 
source  or  major  modification  in  a 
nonattainment  area,  "an  analysis  of 
alternative  sites,  sizes,  production 
processes,  and  environmental  control 
techniques  [must  be  conducted)  for  such 


proposed  source  | which]  demonstrates 
that  benefits  of  the  proposed  source 
significantly  outweigh  the 
environmental  and  social  costs  imposed 
as  a  result  of  its  location,  construction, 
or  modification."  Albuquerque/ 
Bernalillo  County  has  revi&cKl 
Regulation  32  to  address  alternate  siting 
requirements  for  all  regulated  pollutants 
in  accordance  with  the  new 
requirements  of  the  CAAA  of  1990  (see 
section  D.5  of  AQCR  32). 

The  definitions  in  AQCR  32  all  either 
exactly  or  substantially  correlate  with 
the  Federal  definitions  found  in  the  CFR 
and  the  CAA.  The  Evaluation  Report 
reviews  all  definitions  in  AQCR  32. 

2.  Visibility  New  Source  Review 

AQCR  32  requires  the  County  to 
ensure  that  proposed  new  major 
stationary  sources  or  major 
modifications  which  would  locate  in  a 
nonattainment  area  and  which  could 
potentially  degrade  visibility  in 
Mandatory  Class  I  Federal  areas 
demonstrate  that  the  sources'  emissfons 
will  be  consistent  with  making 
reasonable  progress  toward  the  national 
visibility  goal.  The  national  visibility 
goal  is  the  prevention  of  any  future,  and 
the  remedying  of  any  existing,  manmade 
impairment  of  visibility  in  certain 
national  wilderness  areas,  and  national 
and  international  parks.  See  CAA 
section  169A(a)(l)  and  40  CFR 
51.300(a).  Mandatory  Class  I  Federal 
areas  are  any  areas  identified  in  40  CFR 
part  81,  subpart  D.  There  are  nine 
Mandatory  Class  I  Federal  areas  in  New 
Mexico.  See  40  CFR  81.421.  Two 
examples  of  Mandatory  Class  I  Federal 
areas  near  Bernalillo  County  include 
Bandelier  Wilderness  Area  (40 
kilometers)  and  Bosque  del  Apache 
Wilderness  Area  (80  kilometers).  For  the 
purpose  of  determining  the  affected 
sources'  consistency  with  reasonable 
progress  toward  the  national  visibility 
goal,  AQCR  32  provides  that  the  County 
may  take  into  account  costs  and  time 
necessary  for  compliance,  the  energy 
and  nonair  quality  environmental 
impacts  of  compliance,  and  the  useful 
life  of  the  source.  See  40  CFR  51.307(c). 

On  October  23, 1984  (49  FR  42670), 
the  EPA  proposed  Federal  regulations 
for  visibility  NSR  and  monitoring  and 
proposed  to  disapprove  the  SIPs  for  34 
States,  including  New  Mexico,  and  to 
incorporate  the  new  Federal  regulations 
into  those  SIPs.  To  avoid  Federal 
promulgation  of  these  rules,  the  EPA 
required  those  States  that  had  not  yet 
done  so  (including  New  Mexico)  to 
submit  SIP  revisions  by  May  6, 1985. 
containing  a  visibility  monitoring 
strategy  and  visibility  NSR  regulations 
in  compliance  with  the  provisions  of  40 
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CFR  51.305  (visibility  monitoring)  and 
51.307  (visibility  NSR).  The  EPA 
promulgated  Federal  regulations  for 
visibility  NSR  and  visibility  monitoring 
for  those  states  (including  New  Mexico] 
which  did  not  timely  adopt  necessary 
SIP  revisions  by  the  deadline.  See  50  FR 
28544.  51  FR  5504  and  51  FR  22937. 

The  Governor  of  New  Mexico 
subsequently  submitted  the 
Albuquerque/Bemalillo  County 
visibility  NSR  plan  to  the  EPA  on  April 
14. 1989.  and  August  7. 1989.  The  NSR 
plan  includes  Albuquerque/Bemalillo 
County  Regulation  29 — Prevention  of 
Significant  Deterioration,  applicable  to 
attainment  and  unclassified  areas,  and 
Regulation  32 — Construction  Permits 
Nonattainment- Areas,  applicable  to 
nonattainment  areas.  The  EPA  has 
reviewed  the  County's  submittal  and 
developed  a  report  entitled  "Evaluation 
Report  for  the  Albuquerque/Bemalillo 
County  Visibility  Protection  Plan  in 
Mandatory  Class  I  Federal  Areas." 
revised  July  1993.  This  evaluation 
report  is  available  for  inspection  by 
interested  parties  during  normal 
business  hours  at  the  EPA  Region  6 
address  listed  above.  As  indicated  in  the 
evaluation  report.  Regulation  32 
contains  all  of  the  visibility  NSR 
requirements  specified  in  40  CFR  51.307 
for  nonattainment  areas.  Since  there  are 
no  Mandatory  Class  I  Federal  areas  in 
Bemalillo  County,  the  County  plan  was 
only  required  to  contain  visibility  NSR 
regulations.  Regulation  29,  concerning 
attainment  and  unclassified  areas,  will 
be  addressed  in  a  separate  FR  notice. 

In  addition  to  the  provisions 
described  previously.  AQCR  32  contains 
provisions  requiring  written  notification 
of  the  affected  Federal  land  managers  of 
any  proposed  new  major  stationary 
source  or  major  modification  that  may 
affect  visibility  in  any  Federal  Class  I 
area,  and  provisions  for  modeling  of  the 
environmental  effects  of  the  source  or 
modiHcation  and  associated  growth. 
The  evaluation  report  referenced  above 
contains  a  more  detailed  analysis  of 
AQCR  32's  comphance  with  the 
requirements  set  out  in  40  CFR  51.307. 
The  visibility  protection  regulations 
contained  in  AQCR  32  pertain  to 
nonattainment  area  sources  and  are  one 
element  of  a  comprehensive  visibility 
protection  plan.  Therefore,  the  EPA  is 
approving  the  Albuquerque/Bemalillo 
County  Regulation  32  as  meeting  the 
"nonattainment  area"  portion  for 
protection  of  visibility  in  Mandatory 
Class  I  Federal  areas  under  the  NSR 
program,  and  is  replacing  the  Federal 
visibility  NSR  regulations  for 
nonattainment  areas  promulgated  by  the 
EPA  for  Albuquerque/  Bemalillo  County 
on  February  13. 1986  (51  FR  5505). 


Thus,  this  final  action  supplants  or 
displaces  the  Federal  visibility  rules 
issued  for  the  State  of  New  Mexico,  but 
only  to  the  extent  that  this  action 
implements  visibility  NSR  requirements 
applicable  to  nonattainment  areas  in 
Bemalillo  County,  outside  the 
boundaries  of  Indian  lands. 

3.  Stack  Height  Regulations 

It  is  necessary  that  Regulation  32  be 
in  compliance  with  the  Federal  Stack 
Height  and  Dispersion  Technique 
Regulations.  The  Governor  of  New 
Mexico  submitted  to  the  EPA. 
conciurent  with  Regulation  32.  a  SIP 
revision  for  Stack  Height  and  Dispersion 
Technique  Regulations  (Regulation  33). 
Regulation  33  was  approved  by  the  EPA 
rn  March  5. 1991.  See  56  FR  9173. 

The  EPA's  stack  height  regulations 
were  challenged  in  NRDC  v.  Thomas, 
838  F.  2d  1224  (DC  Cir.  1988).  On 
January  22. 1988.  the  U.S.  Court  of 
Appeals  for  the  DC  Circuit  issued  its 
decision  affirming  the  regulations  in 
large  part,  but  remanding  three 
provisions  to  the  EPA  for 
reconsideration.  These  are: 

1.  Grandfathering  pre-October  11. 
1983,  within-formula  stack  height 
increases  from  demonstration 
requirements  (40  CFR  51.100(kk)(2)); 

2.  Dispersion  credit  for  sources 
originally  designed  and  constructed 
wiUi  merged  or  multiflue  stacks  (40  CFR 
51.100(hh)(2)(ii)(A));  and 

3.  Grandfathering  pre-1979  use  of  the 
refined  H-t-1.5L  formula  (40  CFR 
51.100(ii)(2)). 

Under  this  program,  the  Albuquerque 
Environmental  Health  Department  will 
be  issuing  permits  and  establishing 
emission  limitations  that  may  be 
affected  by  the  court  ordered 
reconsideration  of  the  stack  height 
regulations  promulgated  on  July  8. 1985 
(50  FR  27892).  For  this  reason,  the  EPA 
requires  that  the  Albuquerque 
Environmental  Health  Department 
include  the  following  caveat  in  all 
potentially  affected  permit  approvals 
until  the  EPA  completes  its 
reconsideration  of  remanded  portions  of 
the  regulations  and  promulgates  any 
necessary  revisions: 

In  approving  'his  permit,  the  Albuquerque 
EnvironmentaT  Health  Department  has 
determined  that  the  application  complies 
with  the  applicable  provisions  of  the  stack 
height  regulations  as  revised  by  the  EPA  on 
July  8, 1985  (50  FR  27892).  Portions  of  the 
regulations  have  been  remanded  by  a  panel 
of  the  U.S.  Court  of  Appeals  for  the  DC 
Qrcuit  in  NRDC  v.  Thomas.  838  F.  2d  1224 
(DC  Cir.  1988).  Consequently,  this  pemiit 
may  be  subject  to  modification  if  and  when 
the  EPA  revises  the  regulation  in  response  to 
the  court  decision.  This  may  result  in  revised 
emission  limitations  or  may  a%ct  other 


actions  taken  by  the  source  owners  or 
operators. 

The  Albuquerque  Environmental 
Health  Department  made  an  enforceable 
commitment  to  include  this  caveat  in  all 
affected  permits  in  a  letter  from  the 
Director,  Environmental  Health 
Department,  to  the  EPA  Region  6 
Regional  Administrator  dated  July  18, 
1989.  This  letter  will  be  approved  as 
part  of  the  SIP. 

4.  Required  Amendments  to  AQCR  32 

In  the  September  22. 1992,  FR  action 
proposing  the  approval  of  AQCR  32,  the 
EPA  required  that  Albuquerque/ 
Bemalillo  County  amend  AQCR  32  to 
address  four  issues  before  final  approval 
action.  The  required  amendments  are 
described  below: 

(A)  AQCR  32  had  provisions  for  offset 
exemptions  in  section  I  (Exemptions  to 
D.4  and  D.5).  The  exemptions  for 
resource  recovery  facilities,  for 
temporary  emission  soiut:es.  and  for 
sources  which  must  switch  fuels,  had  to 
be  deleted  from  the  regulation.  Neither 
40  CFR  51.165  nor  the  CAA  allow  offset 
exemptions  for  these  or  any  other  types 
of  sources.  Albuquerque/Bemalillo 
County  deleted  the  exemptions  in  the 
February  26, 1993.  version  of  AQCR  32. 

(B)  AQCR  32  also  had  to  have  section 
A  (Applicability)  revised  for 
clarification  purposes.  Specifically, 
section  A.3  was  deleted,  and  sections 
A.l  and  A.5(a)  (now  A.4(a))  were 
revised  to  reed  as  follows: 

A.  Applicability 

1.  Any  person  constructing  any  new  major 
stationary  source  or  major  modification  shall 
obtain  a  permit  from  the  Department  in 
accordance  with  the  requirements  of  this 
regulation  prior  to  the  start  of  construction  or 
modification  if  either  of  the  following 
conditions  apply: 

a.  The  major  stationary  source  or  major 
modification  will  be  located  within  a 
nonattainment  area  so  designated  pursuant  to 
Section  107  of  the  Clean  Air  Act  and  will 
emit  a  regulated  pollutant  for  which  it  is 
major  and  for  which  the  area  is  designated 
nonattainment;  or 

b.  The  major  stationary  source  or  major 
modification  will  be  located  within  an  area 
designated  attainment  or  unclassifiable 
pursuant  to  Section  107  of  the  Clean  Air  Act 
and  will  emit  a  regulated  pollutant  for  which 
it  is  major  and  the  ambient  Impact  of  such 
pollutant  would  exceed  any  of  the 
significance  levels  in  Table  1  at  any  location 
that  does  not  meet  any  national  ambient  air 
quality  standard  for  the  same  pollutant.  See 
Section  A.4. 

4a.  A  new  major  stationary  source  or  major 
modification  which  meets  the  criteria  of 
Section  A.l.(b)  shall  demonstrate  that  the 
source  or  modification  will  not  cause  or 
contribute  to  a  violation  of  any  National 
Ambient  Air  Quality  Standard  by  meeting  the 
following  requirements  and  no  others  of  this 
regulation: 
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(i)  Section  D.3(b)  regarding  emission 

offsets; 
(ii)  Section  D.4  regarding  a  net  air  quality 

benefit; 
(iii)  Section  F— Emission  Offset  Baseline: 
(iv)  Section  G — Emission  Offset;  and 
(v)  Section  I— Air  Quality  Benefit. 

(C)  Albuquerque/Bemalillo  County 
was  also  required  to  revise  Regulation 
32  to  address  alternate  siting 
requirements  for  all  regulated  pollutants 
in  accordance  with  section  173(a)(5)  of 
the  CAA.  Specifically,  section  D.5  was 
revised  to  require  the  owner  or  operator 
of  proposed  major  stationary  sources  or 
major  modifications  to  conduct  an 
analysis  of  alternative  sites,  sizes, 
production  processes,  and 
environmental  control  techniques  for 
such  proposed  sources  which 
demonstrate  that  benefits  of  the 
proposed  sources  significantly  outweigh 
the  environmental  and  social  costs 
imposed  as  a  result  of  their  location, 
construction,  or  modification. 

(D)  As  noted  earlier,  the  CAA.  in 
section  173(c),  now  requires  all  offset 
emission  reductions  to  be  in  actual 
emissions. 

Specifically,  it  must  be  assured  that 
the  total  tonnage  of  increased  emissions 
of  an  air  pollutant  fit)m  a  new  or 
modified  source  shall  be  offset  by  an 
equal  or  greater  reduction  in  the  actual 
emissions  of  such  air  pollutant  ^m  the 
same  or  other  Sources  in  the  area. 
Albuquerque/Bemalillo  County  has 
revised  Regulation  32  to  adequately 
address  this  new  requirement  by 
revisiiig  section  D.3.a. 

In  addition  to  making  the  above 
revisions,  Albuquerque/  Bemalillo 
County  made  further  small  and 
noncontroversial  revisions  to  AQCR  32 
which  clarified,  renumbered,  and 
updated  certain  sections  of  AQCR  32. 
lliese  minor  changes  are  presented  as 
an  attachment  to  the  Evaluation  Report. 

Final  Action 

The  EPA  is  approving  this 
Albuquerque/Bemalillo  County 
Nonattainment  Area  permit  SIP 
revision  Specifically,  the  EPA  is 
approving:  Albuquerque/Bemalillo 
County  AQCR  32.  entitled  Construction 
Permits — Nonattainment  Areas,  as  filed 
with  the  State  Records  and  Archives 
Center  on  March  16, 1989,  and  all  of  the 
revisions  to  AQCR  32  filed  on  February 
26, 1993;  the  April  14, 1993, 
Supplement  to  the  New  Mexico  SIP  to 
Control  Air  Pollution  in  Areas  of 
Bemalillo  County  Designated 
Nonattainment  (supersedes  the 
Supplement  dated  July  12, 1989);  and  a 
July  18, 1989,  letter  regarding  a  stack 
height  commitment  and  an  NSPS/ 
NESHAP  performance  testing 


commitment.  The  EPA  is  also  approving 
this  SIP  revision  submittal  as  meeting 
the  "nonattainment  area"  portion  of  the 
NSR  requirements  (40  CFR  51.307)  for 
protection  of  visibility  in  Mandatory 
Class  I  Federal  areas. 

Based  on  the  above  evaluation,  the 
EPA  is  approving  this  SIP  revision 
which  will  result  in  a  strengthening  of 
the  Albuquerque/Bemalillo  County  SIP. 
As  discussed,  future  revisioiis  to  this 
plan  regarding  Nonattainment  Area 
Permitting  must  be  made  in  accordance 
with  the  requirements  of  the  CAAA  of 
1990. 

This  action  makes  final  the  action 
proposed  at  57  FR  43653  (September  22. 
1992).  As  noted  elsewhere  in  this 
action,  the  EPA  received  no  adverse 
public  comment  on  the  proposed  action. 
As  a  direct  result,  the  Regional 
Administrator  has  reclassified  this 
action  from  table  one  to  table  two  under 
the  processing  procedures  established  at 
54  FR  2214.  January  19, 1989. 

Miscellaneous 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C  600  et  seq.,  the  EPA  must 
prepare  a  regulatory  fiexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C  603 
and  604).  Altematively,  the  EPA  may 
certify  that  the  mle  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
pojpulations  of  less  than  50,000. 

alP  approvals  under  section  110  and 
subchapter  I,  part  D,  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  CAA 
forbids  the  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds 
(Union  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246,  256-66  (1976);  42  U.S.C. 
7410(a)(2)). 

Under  section  307(b)(1)  of  the  CAA. 
{>etitions  for  judicial  review  of  this 
action  must  be  filedin  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  February  22. 1994.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 


extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  mle  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  See  section 
307(b)(2). 

Executive  Order 

This  action  has  been  classified  as  a 
table  two  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19.  1989  (54  FR  2214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  (OMB)  waived 
table  2  and  3  SIP  revisions  (54  FR  2222) 
from  the  requirements  of  section  3  of 
Executive  Order  12291  for  a  period  of 
two  years.  The  EPA  has  submitted  a 
request  for  a  permanent  waiver  for  table 
two  and  three  SIP  revisions.  The  OMB 
has  agreed  to  continue  the  waiver  until 
such  time  as  it  rules  on  the  EPA's 
request.  This  request  continues  in  effect 
under  Executive  Order  12866  which 
superseded  Executive  order  12291  on 
September  30, 1993. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations. 
Lead.  Nitrogen  dioxide.  Ozone, 
Particulate  matter.  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides.  Volatile  organic  compounds. 

Note:  Incorporation  by  reference  of  the  SIP 
for  the  State  of  New  Mexico  was  approved  by 
the  Director  of  the  Federal  Register  on  July 
1.1982. 

Dated:  December  6. 1993. 
AUyn  M.  Davis, 
Acting  Regional  Administrator  (6A}. 

40  CFR  part  52  is  amended  as  follows: 

PART  S2— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  740t-7671q. 

Subpart  GG— New  Mexico 

2.  Section  52.1620  is  amended  by 
adding  paragraph  (c)(51)  to  read  as 
follows: 

§52.1620    Identification  of  plan. 

(c)  •  •  • 

(51)  A  revision  to  the  New  Mexico  SIP 
addressing  the  nonattainment  new 
source  review  program  for 
Albuquerque/Bemalillo  County,  outside 
the  boundaries  of  Indian  lands,  was 
submitted  by  the  Governor  of  New 
Mexico  on  April  14. 1989,  August  7, 
1989,  and  May  17, 1993.  The  revision 
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included  visibility  protection  new 
source  review  and  stack  height 
provisions. 

(i)  Incorporation  by  reference. 

(A)  Albuquerque/Bemalillo  County 
Air  Quality  Control  Regulation  32 — 
Construction  Permits — Nonattainment 
Areas,  Section  A.  "Applicability," 
Subsection  A(2);  Section  B,  "Source 
Obligation."  Subsections  B(l),  8(2), 
3(4);  Section  C,  "Source  Information," 
Subsection  C(3):  Section  G.  "Emission 
Offsets."  Subsections  G(first  paragraph), 
G{1).  G(2).  G{4).  G(6),  G(7).  G(8), 
G(g)(rirst  paragraph),  G(9)(a),  G(9)(b), 
G(10):  Section  J.  "Public  Participation 
and  Notification,"  Subsections  J(l), 
I(2){a).J(2)(d).J(2^(f).J(2)(g).J(2)(h): 
Section  K,  "DeBnitions,"  Subsections 
KCfirst  paragraph).  K{1).  K(2).  K(4).  K(5). 
K(6).  K(8).  K(9),  K(10).  K(ll).  K(12), 
K(13).  K(15).  K(16)(first  paragraph). 
K(16)(b).  K(16)(c)(first  paragraph), 
K(16)(c)(i),  K(16)(c)(ii).  K(16)(c)(iii), 
K(16)(c){iv).  K(16)(c)(v){first  paragraph). 
K(16)(c)(v)(a).  K(16)(c)(vi).  K(16)(c)(vii). 
K(16)(d).  K(16j(e).  K(17)(first 
paragraph).  K(17)(a).  K(17)(b).  K(17)(c), 
K(18),  K(19).  K(20),  K(21)(rirst 
paragraph).  K(21)(a).  K(21)(b)(rirst 
paragraph).  K(21)(b)(i).  K(21)(c). 
K(21)(d).  K{21)(e).  K(21)(n.  K(23),  K(26), 
K(28).  K(29).  K(31).  K(32):  and  Table  1, 
"Significant  Ambient  Concentrations." 
as  filed  with  the  State  Records  and 
Archives  Center  on  March  16. 1989;  and 
further  revisions  to  AQCR  32,  Section  i, 
"Purpose;"  Section  A.  "Applicability." 
Subsections  A{1).  A(3),  A(4);  Section  B. 
"Source  Obligation,"  Subsections  B(3). 
B(5),  B(6);  Section  C,  "Source 
Information,"  Subsections  C(  first 
paragraph),  C(l),  C(2);  Section  D. 
"Source  Requirements;"  Section  E, 
"Additional  Requirements  for  Sources;" 
Section  F.  "Emissions  Offset  Baseline;" 
Section  G.  "Emission  Offsets." 
Subsections  G{3),  G(5).  G(9)(c);  Section 
H,  "Banking  of  Emission  Reduction;" 
Section  I,  "Air  Quality  Benefit;"  Section 
J,  "Public  Participation  and 
Notification,"  Subsections  )(2)(first 
paragraph).  J(2)(b).  J(2)(c).  J(2)(e); 
Section  K,  "DeHnitions."  Subsections 
K(3).  K(7).  iai4),  K{16)(a),  K(16)(c)(v)(b). 
K(17)(d).  K(17)(e).  K(21)(b)(ii),  K(22). 
K(24),  K(25).  K(27),  K(30);  and  Table  2. 
"Fugitive  Emissions  Source  Categories," 
as  filed  with  the  State  Records  and 
Archives  Center  on  February  26, 1993. 
(ii)  Additional  material. 
(A)  The  Supplement  to  the  New 
Mexico  State  Implementation  Plan  to 
Control  Air  Pollution  in  Areas  of 
Bernalillo  County  Designated 
Nonattainment,  as  approved  by  the 
Albuquerque/Bemalillo  County  Air 
Quality  Control  Board  on  April  14, 


1993.  This  supplement  superseded  the 
supplement  dated  July  12, 1989. 

(B)  A  letter  dated  July  18, 1989,  from 
Sarah  B.  Kotchian.  Director, 
Albuquerque  Environmental  Health 
Department,  to  Mr.  Robert  E.  Layton  Jr.. 
Regional  Administrator.  EPA  Region  6, 
regarding  a  stack  height  commitment 
and  an  NSPS/NESHAP  performance 
testing  commitment. 

[FR  Doc  93-31037  Filed  12-20-93;  8:45  ami 
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40CFRPaft52 

[NM-3-1-6971;  FRL-4814-e] 

Approval  and  Promulgation  of  Air 
Quality  Imptementation  Plans;  New 
Mexico;  Altxiquerque/Bemalillo 
County  Prevention  of  Significant 
Deterioration  Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACnOM:  Final  rule. 

SUMMARY:  This  action  approves  a 
revision  to  the  Albuquerque/Bemalillo 
County.  State  of  New  Mexico  State 
Implementation  Plan  (SEP)  which 
includes:  Albuquerque/Bemalillo 
County  Air  Quality  Control  Regulation 
(AQCR)  29.  entitled  Prevention  of 
Significant  Deterioration  (PSD);  the 
April  11. 1990.  PSD  Supplement 
(supersedes  the  Supplement  dated  July 
12. 1989);  and  revisions  to  AQCR  2, 
entitled  Definitions.  This  approval 
action  was  proposed  in  the  Federal 
Register  (FR)  on  September  22. 1992, 
and  no  comments  were  received  on  the 
proposal.  This  SIP  revision  approves  an  ' 
important  portion  of  Bernalillo  County's 
permitting  program,  under  which  major 
stationary  sources  or  major 
modifications  can  be  constructed  in 
attainment  areas  and  unclassiTied  areas 
(outside  the  boundaries  of  Indian  lands), 
without  causing  sigilincant 
deterioration  of  the  air  quality  in  those 
areas.  In  addition,  this  action  also 
approves  revisions  to  AQCR  29  to 
include  nitrogen  dioxide  (NO2) 
increment  provisions,  and  approves  a 
continuous  emission  monitoring  (CEM) 
negative  declaration  (in  the 
Supplement). 

EFFECTIVE  DATE:  This  action  will  become 
effective  on  January  20, 1994. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations.  The  Interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 


appropriate  office  at  least  24  hours 
before  the  visiting  day. 

U.S.  Environmental  Protection 
Agency,  Region  6,  Air  Programs  Branch 
(6T-A).  1445  Ross  Avenue,  suite  700, 
Dallas.  Texas  75202. 

Mr.  Jerry  Kurtzweg  (6101),  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington.  DC  20460. 

Albuquerque  Environmental  Health 
Department.  The  City  of  Albuquerque. 
One  Civic  Plaza  Northwest.  P.O.  Box 
1293,  Albuquerque,  New  Mexico  87103. 
FOR  FURTHER  INFORMATIOM  COMTACT:  Mr. 
Mark  Sather  or  Dr.  John  Crocker. 
Planning  Section  (6T-AP),  Air  Programs 
Branch.  U.S.  EPA  Region  6. 1445  Ross 
Avenue.  Dallas.  Texas  75202-2733, 
telephone  (214)  655-7214. 

8UPP1.EMENTARY  INFORMATION: 

1.  Prevention  of  Significant 
Deterioration  (PSD)  Program 

The  Clean  Air  Act  (CAA)  sets  forth 
plan  requirements  for  attainment  and 
unclassified  areas  in  part  C  The  EPA  is 
required  to  develop  regulations  to  fulfill 
the  requirements  of  the  CAA.  The 
regulations  that  fulfill  this  requirement 
regarding  PSD  are  found  in  40  CFR 
51.166.  The  Albuquerque/Bemalillo 
County  PSD  program  has  been  reviewed 
against  the  requirements  found  in  40 
CFR  51.166  and  in  the  Clean  Air  Act 
Amendments  (CAAA)  of  1990.  With  the 
approval  of  the  PSD  program  for 
Albuquerque/Bemalillo  County,  the 
City/County  will  be  authorized  to  issue 
permits  to  allow  major  sources  to 
constmct  or  modify  processes  in 
attainment  or  unclassified  areas  in 
Bemalillo  County,  outside  the 
boundaries  of  Indian  lands.  The 
Governor  of  New  Mexico  submitted  the 
proposed  PSD  SIP  revision  for 
Albuquerque/Bemalillo  County  to  the 
EPA  on  April  14. 1989.  August  7.  1989, 
May  1. 1990.  and  on  May  17. 1993.  The 
SIP  revision  contained  AQCR  29,  AQCR 

2,  and  the  Supplement  to  AQCR  29. 
AQCR  29,  AQCR  2.  and  the  Supplement 
apply  to  all  of  Bemalillo  County 
(outside  the  boundaries  of  Indian  lands), 
which,  in  accordance  with  section  74- 
2-4  of  the  State  of  New  Mexico  Air 
Quality  Control  Act.  is  authorized  to 
provide  for  the  local  administration  and 
enforcement  of  the  CAA.  This  PSD  SIP 
revision  meets  the  Federal  requirements 
including  those  for  best  available 
control  technology  (BACT)  and 
modeling.  The  details  of  the  EPA's 
evaluation,  and  the  determination  that 
the  PSD  program  in  Albuquerque/ 
Bemalillo  County  meets  the  Federal 
requirements,  are  addressed  in  the 
Technical  Support  Document  (as 
revised  July  1993). 


Federal  Register  /  Vol.  58,  No.  243  1  Tuesday,  December  21,  1993  /  Rules  and  Regulations    67331 


The  Federal  regulations  in  40  CFR 
51.166(j)  require  applicants  for  PSD 
permits  to  consider  and  install  the 
BACT  in  construction  of  new  major 
stationary  sources  or  modification  of 
existing  major  stationary  sources.  AQCR 
29  and  the  Supplement  meet  the  Federal 
requirements  concerning  BACT  in 
sections  E  and  P.  10  of  AQCR  29 
("Control  Technology  Requirements"), 
and  in  section  8.b  of  the  Supplement. 

As  found  in  40  CFR  51.166(1)  of  the 
Federal  PSD  regulations,  applicants 
must  use  the  EPA  approved  models  for 
all  PSD  permitting  purposes.  AQCR  29 
and  the  Supplement  meet  the  Federal 
requirements  conceming  ambient  air 
quality  modeling  in  section  H  of  AQCR 
29  and  in  section  5  of  the  Supplement 
by  requiring  the  use  of  EPA  approved 
models. 

2.  Nitrogen  Dioxide  Increment 
Provisions 

To  prevent  significant  deterioration  of 
air  quality  due  to  emissions  of  nitrogen 
oxides,  NO2  increment  provisions  have 
been  incorporated  into  AQCR  29.  The 
provisions  follow  the  requirements  set 
forth  in  40  CFR  51.166  and  the  final  rule 
pertaining  to  the  Prevention  of 
Significant  Deterioration  for  Nitrogen 
Oxides  (53  FR  40656).  The  NO2 
increment  provisions  establish  the 
maximum  increase  in  ambient  nitrogen 
dioxide  concentrations  allowed  in  an 
area  above  the  baseline  concentration  as 
defined  in  section  P.8  of  AQCR  29. 

3.  Continuous  Emission  Monitoring 
Negative  Declaration 

The  April  11, 1990,  revisions  to  the 
Supplement  added  a  negative 
declaration  regarding  continuous 
emissions  monitoring  (CEM).  This 
revision  specifically  addresses  40  CFR 
part  51.  appendix  P.  section  1.1 
(Minimum  Emission  Monitoring 
Requirements — Applicability).  There  is 
an  allowance  recognized  by  the  EPA  for 
negative  declarations  regarding  Federal 
CEM  requirements  if  there  are  no 
existing  sources  that  are  required  by  40 
CFR  51.214  and  40  CFR  part  51, 
appendix  P,  to  have  continuous 
emission  monitoring.  The  Supplement 
narrative  explains  that  as  of  April  11, 
1990.  there  were  no  existing  sources  in 
Bemalillo  County  required  by  40  CFR 
part  51,  appendix  P,  to  have  continuous 
emissions  monitoring. 

4.  Visibility  New  Source  Review 

AQCR  29  requires  the  County  to 
ensure  that  proposed  new  major 
stationary  sources  or  major 
modifications  which  would  locate  in  an 
attainment  or  unclassified  area  and 
which  could  potentially  degrade 


visibility  in  Mandatory  Class  I  Federal 
areas  demonstrate  that  the  sources' 
emissions  will  be  consistent  with 
making  reasonable  progress  toward  the 
national  visibility  goal.  The  national 
visibility  goal  is  the  prevention  of  any 
future,  and  the  remedying  of  any 
existing,  manmade  impairment  of 
visibility  in  certain  national  wildemess 
areas,  and  national  and  international 
parks.  See  section  169A(a)(l)  of  the 
CAA  and  40  CFR  51.300(a).  Mandatory 
Class  I  Federal  areas  are  any  areas 
identified  in  40  CFR  part  81,  subpart  D. 
There  are  nine  Mandatory  Class  I 
Federal  areas  in  New  Mexico.  See  40 
CFR  81.421.  Two  examples  of 
Mandatory  Class  I  Federal  areas  near 
Bemalillo  County  include  Bandelier 
Wildemess  Area  (40  kilometers)  and 
Bosque  del  Apache  Wildemess  Area  (80 
kilometers).  For  the  purpose  of 
determining  the  affected  sources* 
consistency  with  reasonable  progress 
toward  the  national  visibility  goal, 
AQCR  29  provides  that  the  County  may 
take  into  account  costs  and  time 
necessary  for  compliance,  the  energy 
and  nonair  quality  environmental 
impacts  of  compliance,  and  the  useful 
life  of  the  source.  See  section  169A(g)(l) 
of  the  CAA. 

The  CAAA  of  1990  revised  sections 
162(a)  and  164(a)  of  the  CAA  to  speciKr 
that  the  boundaries  of  areas  designated 
as  Class  I  must  conform  to  all  boundary 
changes  at  such  parks  and  wildemess 
areas  made  since  August  7.  1977.  and 
any  changes  that  may  occur  in  the 
future.  The  EPA  interprets  the  current 
regulations  at  40  CFR  52.21  as  being 
able  to  accommodate  these  statutory 
changes,  and  no  regulatory  revisions  are 
necessary  at  this  time  in  order  to 
implement  these  changes.  For  a 
discussion  of  the  EPA's  policy  regarding 
the  implementation  of  the  boundary 
change,  please  consult  the 
memorandum  entitled  "New  Source 
Review  Program  Transitional 
Guidance."  from  John  S.  Seitz.  Director, 
Office  of  Air  Quality  Planning  and 
Standards,  March  11, 1991.  See  57  FR 
18075  (April  28, 1992).  In  addition,  by 
letter  dated  April  20. 1992.  the  City  of 
Albuquerque  has  committed  to 
interpreting  the  PSD  regulations  in  a 
manner  consistent  with  the  changes  in 
sections  162(a)  and  164(a)  of  the  CAA  as 
interpreted  by  the  EPA. 

On  October  23.  1984  (49  FR  42670). 
the  EPA  proposed  Federal  regulations 
for  visibility  new  source  review  and 
monitoring  and  proposed  to  disapprove 
the  State  Implementation  Plans  (SIPs) 
for  34  States,  including  New  Mexico, 
and  to  incorporate  the  new  Federal 
regulations  into  those  SIPs.  To  avoid 
Federal  promulgation  of  these  rules,  the 


EPA  required  those  States  that  had  not 
yet  done  so  (including  New  Mexico)  to 
submit  SIP  revisions  by  May  6, 1985, 
containing  a  visibility  monitoring 
strategy  and  visibility  new  source 
review  (NSR)  regulations  in  compliance 
with  the  provisions  of  40  CFR  51.305 
(visibility  monitoring)  and  51.307 
(visibility  NSR).  The  EPA  promulgated 
Federal  regulations  for  visibility  NSR 
and  visibility  monitoring  for  those 
States  (including  New  Mexico)  which 
did  not  timely  adopt  necessary  SIP 
revisions  by  the  deadline.  See  50  FR 
28544.  51  FR  5504  and  51  FR  22937. 

The  Govemor  of  New  Mexico 
subsequently  submitted  the 
Albuquerque/Bemalillo  County 
visibility  NSR  plan  to  the  EPA  on  April 
14.  1989.  and  August  7. 1989.  The  NSR 
plan  includes  Albuquerque/Bemalillo 
County  Regulation  29 — Prevention  of 
Significant  Deterioration,  applicable  to 
attainment  and  unclassified  areas,  and 
Regulation  32 — Construction  Permits-^ 
Nonattainment  Areas,  applicable  to 
nonattainment  areas.  The  EPA  has 
reviewed  the  County's  submittal  and 
has  developed  a  report  entitled 
"Evaluation  Rep>ort  for  the 
Albuquerque/Bemalillo  County 
Visibility  Protection  Plan  in  Mandatory 
Class  1  Federal  Areas."  revised  July 
1993.  This  evaluation  report  is  available 
for  inspection  by  interested  parties 
during  normal  business  hours  at  the 
EPA  Region  6  address  listed  above.  As 
indicated  in  the  evaluation  report. 
Regulation  29  contains  all  of  the 
visibility  NSR  requirements  specified  in 
40  CFR  51.307  for  attainment  or 
unclassified  areas.  Since  there  are  no 
Mandatory  Class  I  Federal  areas  in 
Bemalillo  County,  the  County  plan  was 
only  required  to  contain  visibility  NSR 
regulations.  Regulation  32.  conceming 
nonattainment  areas,  will  be  addressed 
in  a  separate  FR  notice. 

In  aodition  to  the  provisions 
descri'oed  previously.  AQCR  29  contains 
provisions  requiring  written  notification 
of  the  affected  Federal  land  managers  of 
any  proposed  new  major  stationary 
source  or  major  modification  that  may 
a^ect  visibility  in  any  Federal  Class  I 
area,  and  provisions  for  modeling  of  the 
environmental  efiects  of  the  source  or 
modification  and  associated  growth. 
The  evaluation  report  referenced  above 
contains  a  more  detailed  analysis  of 
AQCR  29's  compliance  with  the 
requirements  set  out  in  40  CFR  51.307. 
The  visibility  protection  regulations 
contained  in  AQCR  29  pertain  to 
attainment  and  unclassified  area  sources 
and  are  one  element  of  a  comprehensive 
visibility  protection  plan.  Therefore,  the 
EPA  is  approving  the  Albuquerque/ 
Bemalillo  County  Regulation  29  as 
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meeiing  the  "attainment  ana"  portion 
for  protadioQ  of  visibility  in  Mandatory 
Class  I  Federal  areas  undiM'  the  NSR 
program.  Thus,  tiiis  final  action 
supplants  or  displace*  the  Federal 
visibility  rules  issued  February  13, 
1986.  for  the  State  of  New  Mexico,  but 
only  to  the  extent  that  this  action 
implements  visibihty  new  source 
review  requirements  applicable  to 
attainment  and  unclassifiable  areas  in 
Bernalillo  County,  outside  the 
boundaries  of  Indian  lands. 

S.  CoBchidiiig  Remarks  and 
AdminietretiTe  Detafls 

The  EPA  reviewed  AQCR  29.  AQCR  2, 
and  the  Supplement  for  compliance 
with  the  requirements  of  40  CFR  51.166 
pertaining  to  PSD  requirements, 
including  NOj  increment  provisions,  40 
CFR  part  51.  appendix  P.  pertaining  to 
CEM  requirements,  and  part  C  of  title  1 
of  the  CAA.  as  amended.  This  review  is 
available  at  the  EPA  Region  6  address 
listed  above. 

In  the  September  22. 1992.  FR  action 
proposing  the  approval  of  AQOi  29.  the 
EPA  required  that  Albuquerque/ 
Bernalillo  County  make  four 
administrative  corrections.  The 
corrections  to  AQCR  29  are  detailed 
below: 

A.  In  section  P.7.  Table  2,  Table  4. 
and  Table  6.  "mgm/mi"  was  changed  to 
"ugm/m3." 

B.  In  the  Regulation  section  E.3.  the 
phrase,  ".  .  .  appropriate  at  the  latest 
reasonable  time  .  .  .''  was  amended  to 
read,  "appropriate  at  the  least 
reasonable  time .  .  .".  in  accordance 
with  40  CFR  51.166{j)(4). 

C.  Under  definitions,  section  P.ll. 
"Building,  structure,  facility,  or 
installation."  the  U.S.  Government  stock 
number  was  incorrectly  listed  as  041- 
001-00066-6.  It  now  reads  4101-0066 
in  accordance  with  40  CFR  51.166(b)(6). 

D.  The  Clean  Air  Act  Amendments  of 
1990  amended  section  169(1)  to  expand 
the  list  of  major  emitting  fadJities 
subject  to  PSD  requirements  to  include 
municipal  incinerators  (municipal 
waste  combustors)  capable  of  charging 
more  than  50  tons  of  refuse  per  day  with 

'  a  potential  to  emit  more  than  100  tons 
per  year  of  any  regulated  pollutant. 
Under  prior  law,  only  municipal 
incinerators  capable  of  chai]ging  more 
than  250  tons  of  refuse  per  day  were 
subject  to  the  100  tons  per  year  major 
source  thieshold  for  PSD  applicability. 
The  EPA  interprets  this  statutory  change 
as  being  immediately  effiective.  The  City 
of  Albuquerque  has  formally  added  this 
new  class  of  PSD  major  sources  to 
AQCR  29  in  Table  1.  In  addition  to 
making  the  above  revision. 
/vlbuquerque/Bemalillo  County  made 


further  small  and  noocontroversial 
revisions  to  AQCR  29  which  clarified 
and  updated  certain  sections  of  AQCR 
29.  These  minor  changes  an  presented 
as  an  attacfafl»eat  to  the  Technical 
Support  Document 

The  CAAA  added  a  new  section 
302(z)  defining  the  term  "stationary 
source"  as  generally  any  source  of  an  air 
pollutant,  except  those  emissions 
resulting  directly  from  an  internal 
combustion  engine  for  transportation 
purposes  or  from  a  nonroad  engine  or 
nonroad  vehicle  as  defined  in  section 
216.  The  EPA's  initial  view  is  that  the 
definition  of  stationery  source  in  the 
PSD  regulations  is  flexible  enough  to 
accommodate  new  section  302(z) 
without  requiring  regulatory  revisions. 
3y  a  letter  dated  April  20,  1992.  the  City 
of  Albuquerque  has  committed  to 
interpreting  the  regulations  in  a  manner 
consistent  with  this  statutory  addition. 

The  CAAA  also  revised  section  169(3) 
to  specify  that  "clean  fuels"  should  be 
considered  in  a  BACT  analysis,  and  to 
provide  that  a  source  utilizing  clean 
fuels,  or  any  other  means,  to  comply 
with  the  BACT  requirement  shall  not  be 
allowed  to  increase  above  levels  that 
would  have  been  required  under  section 
169(3)  prior  to  the  1990  CAAA.  The 
EPA  has  interpreted  the  new  statutory 
language  regarding  dean  fuels  as  merely 
codifying  present  practice  under  the 
CAA.  under  which  clean  fuels  are  an 
available  means  of  reducing  emissions 
to  be  considered  along  with  other 
approaches  in  identifying  BACT-level 
controls.  Accordingly,  the  EPA  believes 
that  no  regulatory  revisions  are 
necessary  in  order  to  implement  these 
statutory  changes.  By  letter  dated  April 
20. 1992.  the  City  of  Aibuquen^ue  has 
committed  to  interpreting  the  revised 
language  in  section  169(3)  in  a  manner 
consistent  with  the  EPA's  interpretation. 

The  Albuquerque/Bemalilio  County 
PSD  SIP  revision  does  not  apply  to 
sources  located  or  wanting  to  locate  on 
Indian  lands.  This  PSD  SIP  revision  will 
be  approved  under  the  statutory 
requirements  of  sections  1 10  and  160- 
169A  of  die  CAA,  42  U.S.C  7410  and 
7470-7491. 

Final  Action 

The  EPA  is  approving  the 
Albuquerque/Bemahllo  County  PSD  SIP 
revision.  Specincally,  the  EPA  is 
approving:  Albuquerque/Bemalilio 
County  AQCR  29.  entitled  Prevention  of 
Significant  Deterioration  (PSD),  as  filed 
with  the  State  Records  and  Archives 
Center  on  March  16, 1969.  and  all  of  the 
revisions  to  AQCR  29  filed  on  April  24. 
1990,  and  on  February  26. 1993;  the 
April  11,  1990,  PSD  Supplement 
(supersedes  the  Suppl^nent  dated  July 


12, 19B9):  and  sections  2.31-2.52  of 
AQCR  2.  entitled  Definitions,  as  filed 
with  the  Stats  Records  and  Archives 
Center  on  March  16. 1989.  The  EPA  is 
also  approving  this  SIP  revisim 
submittal  as  meeting  the  "attainment 
area"  portion  of  the  NSR  requirements 
(40  CFR  51.307)  for  protection  of 
visibility  in  Mandatory  Class  I  Federal 
areas. 

The  EPA  has  reviewed  and  evaluated 
the  Albuquerque/Bemalilio  County  PSD 
program,  including  NO2  increment 
provisions  and  a  continuo\is  emission 
monitoring  negative  declaration.  The 
EPA's  determination  is  that  the 
Albuquerque/Bemahllo  County  PSD 
program  is  adequate  for  authorizing  the 
Albuquerque  Environmental  Health 
Department  to  issue  and  enforce  the 
PSD  permits  in  most  areas  of  Bernalillo 
County.  The  EPA  will  retain  authority 
for  reviewing,  issuing,  and  enforcing  the 
PSD  permits  on  Indian  lands  in 
Bemaiillo  County,  in  accordance  with 
40  CFR  52.21  and  other  applicable 
regulatory  provisions. 

With  respect  to  all  of  the  statutory 
changes  discussed  in  this  action,  the 
EPA  plans  to  undertake  national 
rulemaking  in  the  near  future  to  adopt 
clarifying  changes  to  its  regulations. 
Upon  final  adoption  of  those 
regulations,  the  EPA  will  call  upon 
States  with  approved  PSD  programs, 
including  Albuquerque,  to  make 
corresponding  changes  in  their  SIPs. 
Based  on  the  above  evaluation,  the  EPA 
approves  the  Albuquerque/Bemalilio 
County  PSD  program  as  strengthening 
the  New  Mexico  SIP. 

This  action  makes  final  the  action 
proposed  at  57  FR  43657.  As  noted 
elsewhere  in  this  action,  the  EPA 
received  no  adverse  public  comment  on 
the  pro}>osed  action.  As  a  direct  result, 
the  Regional  Administrator  has 
reclassified  this  action  from  table  one  to 
table  two  under  the  processing 
procedures  establisfcted  at  54  FR  2214, 
January  19, 1969. 

Miscellaneous 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  the  EPA  must 
prepare  a  regulatoi7  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  00  small  entities  (5  U.S.C  603 
and  604).  Alternatively,  the  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,(X)0. 

SIP  approvals  under  section  110  and 
subchapter  I.  parts  C  and  D  of  the  CAA 
do  not  create  any  new  requirements,  but 
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simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements.  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  CAA 
forbids  the  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds 
[Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246,  256-66  (1976);  42  U.S.C. 
7410(a)(2)). 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  February  22. 1994.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  mie  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  udicial  review  may  be  filed,  and 
sha  I  not  postpone  the  effectiveness  of 
such  mle  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  See  section 
307(b)(2). 

Executive  Order 

This  action  has  been  classified  as  a 
table  two  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19,  1989  (54  FR  2214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  (OMB)  waived 
tables  two  and  three  SIP  revisions  (54 
FR  2222)  from  the  requirements  of 
section  3  of  Executive  Order  12291  for 
a  period  of  two  years.  The  EPA  has 
submitted  a  request  for  a  permanent 
waiver  for  table  two  and  three  SIP 
revisions.  The  OMB  has  agreed  to 
continue  the  waiver  until  such  time  as 
it  mles  on  the  EPA's  request.  This 
request  continues  in  effect  under 
Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  30. 1993. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons.  Incorporation  by 
reference.  Intergovernmental  relations. 
Lead.  Nitrogen  dioxide.  Ozone. 
Particulate  matter.  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides,  Volatile  organic  compounds. 

Note:  Incorporation  by  reference  of  the  SIP 
for  the  State  of  New  Mexico  was  approved  by 
the  Director  of  the  Federal  Register  on  lulv 
1. 1982. 


Dated:  December  6, 1993. 
AUyn  M.  Davis. 

Acting  Regional  Administrator  (6A). 

40  CFR  part  52  is  amended  as  follows: 
PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  GG-New  Mexico 

2.  Section  52.1620  is  amended  by 
adding  paragraph  (c)(53)  to  read  as 
follows: 

§52.1620    Mentmcation  of  plan. 

•        *        •        •        • 

(c)*  •  * 

(53)  A  revision  to  the  New  Mexico  SIP 
addressing  the  prevention  of  significant 
deterioration  program  for  Albuquerque/ 
Bernalillo  County,  outside  the 
boundaries  of  Indian  lands,  was 
submitted  by  the  Governor  of  New 
Mexico  on  April  14, 1989,  August  7, 
1989,  May  1, 1990,  and  May  17. 1993. 
The  revision  included  NO2  increment 
provisions  and  visibility  protection 
NSR. 

(i)  Incorporation  by  reference. 

(A)  Albuquerque/Bemalilio  County 
Air  Quality  Control  Regulation  (AQCR) 
29 — Prevention  of  Significant 
Deterioration,  Section  A. 
"Applicability;"  Section  B. 
"Exemptions;  "  Section  C.  "Source 
Obligation;"  Section  D,  "Source 
Information;"  Section  E,  "Control 
Technology  Requirements,"  Subsections 
E(l).  E(2),  E(4)(a),  E(4)(b),  E(4)(c). 
E(4)(d).  E(4)(e),  E(5),  E(6),  E(7).  E(8); 
Section  F,  "Ambient  Impact 
Requirements."  Subsections  F(l).  F(2): 
Section  G,  "Additional  Impact 
Requirements;"  Section  H.  "Ambient 
Air  QuaUty  Modeling;"  Section  I. 
"Monitoring  Requirements," 
Subsections  1(1).  1(2),  1(3),  1(4),  1(5).  1(7). 
1(8),  1(9);  Section  J.  "Stack  Height 
Credit;"  Section  K.  "Temporary  Source 
Exemptions;"  Section  L.  "Public 
Participation  and  Notification;"  Section 
M.  "Restrictions  on  Area 
Classifications;"  Section  N.  "Exclusions 
ftx)m  Increment  Consumption;"  Section 
O.  "Additional  Requirements  for 
Sources  Impacting  Federal  Class  I 
Areas."  Subsections  0(1).  0(2).  0(3). 
0(5).  0(6).  0(7);  Section  P. 
"Definitions,"  Subsections  P(first 
paragraph),  P(l),  P(2).  P(3).  P(4).  P(5). 
P(6).  P(26)(first  paragraph).  P(26)(a). 
P(26)(c).  P(26)(d).-P(27):  and  Table  3. 
"Significant  Monitoring 
Concentrations.  "  as  filed  with  the  State 
Records  and  Archives  Center  on  March 
16, 1989;  and  further  revisions  to  AQCR 


29,  Section  O,  "Additional 
Requirements  for  Sources  Impacting 
Federal  Class  I  Areas."  Subsection  0(4); 
Section  P,  "Definitions,"  Subsections 
P(8).  P{9).  P(10).  P(12).  P(13)(first 
paragraph).  P(13)(a).  P(14).  P(15).  P(16). 
P(17).  P(18).  P(19),  P(20),  P(21),  P(22), 
P(23),  P(24),  P(25),  P(26)(e),  P(28),  P(29). 
P(30).  P(31).  P(32).  P(33),  P(34),  P(35). 
P(36),  P(37),  P(38).  P(39),  P(40).  P(41); 
and  Table  5.  "Maximum  Allowable 
Increases  for  Class  I  Waivers."  as  filed 
with  the  State  Records  and  Archives 
Center  on  April  24. 1990;  and  further 
revisions  to  AQCR  29.  Section  E. 
"Control  Technology  Requirements." 
Subsections  E(3).  E(4)(first  paragraph); 
Section  F.  "Ambient  Impact 
Requirements,"  Subsection  F(3);  Section 
I,  "Monitoring  Requirements." 
Subsection  1(6);  Section  P. 
"Definitions."  Subsections  P(7).  P(ll), 
P(13)(b),  P(26)(b);  Table  1,  "PSD  Source 
Categories;"  Table  2,  "Significant 
Emission  Rates;"  Table  4,  "Allowable 
PSD  Increments;"  and  Table  6, 
"Maximum  Allowable  Increase  for 
Sulfur  Dioxide  Waiver  by  Governor,"  as 
filed  with  the  State  Records  and 
Archives  Center  on  February  26. 1993. 
(B)  Albuquerque/Bemalilio  County 
Air  Quality  Control  Board  Regulation 
2— Definitions,  Sections  2.31,  2.32,  2.33. 
2.34,  2.35,  2.36,  2.37,  2.38,  2.39,  2.40, 
2.41,  2.42,  2.43,  2.44,  2.45,  2.46.  2.47, 
2.48,  2.49,  2.50,  2.51,  and  2.52.  as  filed 
with  the  State  Records  and  Archives 
Center  on  March  16.  1989. 
(ii)  Additional  material. 

(A)  The  Supplement  to  the  New 
Mexico  State  Implementation  Plan  for 
Prevention  of  Significant  Deterioration 
in  Albuquerque/Bemalilio  County,  as 
approved  by  the  Albuquerque/Bemalilio 
County  Air  Quality  Control  Board  on 
April  11,  1990.  This  supplement 
superseded  the  supplement  dated  July 
12,  1989. 

(B)  A  letter  dated  April  20, 1992,  from 
Sarah  B.  Kotchian,  Director, 
Albuquerque  Environmental  Health 
Department,  to  A.  Stanley  Meiburg. 
Director,  Air.  Pesticides  and  Toxics 
Division,  EPA  Region  6,  regarding  a 
commitment  to  incorporate  Clean  Air 
Act  Amendment  revisions  into  the 
Albuquerque/Bemalilio  County  PSD 
program. 

3.  Section  52.1634  is  revised  to  read 
as  follows: 

S  52.1634    Significant  detertoratl  i  of  air 
qualKy. 

(a)  The  plan  submitted  by  the 
Governor  of  New  Mexico  on  February 
21. 1984  (as  adopted  by  the  New  Mexico 
Environmental  Improvement  Board 
(NMEIB)  on  January  13. 1984),  August 
19. 1988  (as  revised  and  adopted  by  the 
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NMEIB  on  July  8. 1088),  and  July  16. 
1990  (as  ravued  and  adopted  by  the 
NMEID  on  MaitJi  9. 1990).  Air  Quality 
Control  Regulation  707— Permits, 
Prevention  ot  SigniHcant  Deterioration 
(PSD)  and  its  Supplemental  document, 
is  approved  as  meeting  the  requirements 
of  part  C,  Clean  Air  Act  for  preventing 
significant  deterioration  of  air  quality, 
lb)  The  requirements  of  section  160 
through  165  of  the  Clean  Air  Act  are  not 
met  {or  Federally  designated  Indian 
lands.  Therefore,  the  provisions  of 
§52.21  (b)  through  (w)  are  hereby 
incorporated  by  reference  and  made  a 
part  of  the  applicable  implementation 

t>lan,  and  are  applicable  to  sources 
ocated  on  land  under  the  control  of 
Indiansoveming  bodies. 

(c)  The  plan  submitted  by  the 
Governor  in  paragraph  (a)  of  this  section 
for  Prevention  of  Significant 
Deterioration  is  not  applicable  to 
Bernalillo  County.  Therefore,  the 
following  plan  deecribed  below  is 
applicable  to  sources  located  within  the 
boundaries  of  Bernalillo  County 
(including  the  City  of  Albuquerque). 
This  plan,  submitted  by  the  Governor  trf 
New  Mexico  on  April  14, 1980,  August 
7, 1989,  May  1. 1990.  and  May  17, 1993, 
and-iespecAively  adopted  on  March  8, 
1989.  July  12, 1969.  April  11, 1990,  and 
February  10. 1993.  by  the  Albuquerque/ 
BemaKUo  County  Air  Quality  Control 
Board,  containing  Regulation  29 — 
Prevention  of  SigniRosnt  Deterioration 
and  its  April  11. 1990.  Supplemental 
document,  is  approved  as  meeting  the 
requirements  of  part  C  of  the  Clean  Air 
Act  for  the  prevention  of  significant 
deterioration  of  air  quality. 

4.  Section  52.1636  is  reviaed  to  read 
asfoUowrs: 

1 52.1838    yUtMU^  pntiKMon. 

(a)  The  requirements  of  section  169A 
of  the  Clean  Air  Act  are  not  met  for  the 
State  of  New  Mexico,  outside  the 
boundaries  of  Bernalillo  County. 
because  the  plan  does  not  include 
approvable  procedures  meeting  the 
requirements  of  40  CFR  51.305  and 
51.307  for  protection  of  visibility  in 
mandatory  Class  I  Federal  areas. 

(b)  Regulations  for  visibility 
monitoring  and  new  source  review.  The 
provisions  of  §§  52.21, 52.27.  and  52.28 
are  hereby  incorporated  and  made  part 
of  the  applicable  plan  for  the  State  of 
New  Mexico,  outside  the  boundaries  of 
Bernalillo  County. 

(c)  Long-term  str^egy.  The  provisions 
of  §  52.29  are  hereby  incorporated  and 
made  part  of  the  applicable  plan  for  the 
State  of  New  Mexico,  outside  the 
boundaries  of  Bernalillo  County. 

(PR  Doc.  93-31038  Filed  12-20-93;  8:45  amj 


40  CFR  Part  81 
IFm.--4688-4] 

Designation  of  Areas  for  Air  QuaOty 
Planning  Purposes 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  Pursuant  to  section  107(d)(3) 
of  the  Clean  Air  Act  (Act),  EPA  is  taking 
final  action  to  redesignate  areas  (or 
portions  thereof)  as  nonattainment  for 
the  PM-10  (particles  with  an 
aerodynamic  diameter  less  than  or  equal 
to  a  nominal  10  micrometers)  and  sulfur 
dioxide  (SO2)  national  ambient  air 
quality  standards  (NAAQS).  The  EPA  is 
taking  action  to  redesignate  these  areas 
as  nonattainment  due  to  violations  of 
the  NAAQS  for  these  pollutants.  The 
Act  requires  that  the  States  containing 
such  nonattainment  areas  develop  plans 
to  expeditiously  bring  the  areas  into 
attainment  with  the  NAAQS  for  both 
pollutants. 

EFFECnVE  DATE:  January  20, 1994. 
AOOi^ESSES:  Information  supporting 
today's  action  can  be  found  in  Pubuc 
Docket  No.  A-92-22.  The  docket  is 
located  at  the  US.  EPA  Air  Docket. 
Room  M-1500,  Waterside  Malt  LE-131. 
401  M  Street  SW.,  Washington,  DC 
20460.  The  docket  may  be  inspected 
ht>m  8:30  a.m.  to  12  noon  and  from  1:30 

!>.m.  to  3:30  p.m.  on  weekdays,  except 
or  legal  holidays.  A  reasonable  fee  may 
be  charged  for  copying.  In  addition,  the 
public  may  inspect  information 
pertaining  to  a  particular  area  at  the 
respective  EPA  Regional  Office  which 
serves  tbe  State  where  the  affected  area 
is  located. 

FOR  FURTHER  INFOMIATKM  CONTACT: 
Larry  Wallace  (PM-10).  SOi/Particulale 
Matter  Programs  Branch.  Air  Quality 
Management  Division  (MD-15),  Office 
of  Air  Quality  Planning  and  Standards. 
U.S.  EoviroDmental  Protection  Agency. 
Research  Triangle  Park.  North  Carolina 
27711.(919)541-0906. 
8UPPI.EMEIITARY  INFORMATION:  The 
contacts  and  addresses  of  the  Regional 
Offices  are: 


r^_     -                     m: 

Stales 

William  S.  Baker.  Chief.  Air 

New  York. 

Programs    Brancti.     EPA 

Region     n.     28     Federal 

Plaza.    New    Yortc.    Hew 

York    102^    (212)   264- 

2517. 

Marcia  Spa*.  Ctw<.  Air  Pro- 

OistilcilcfCo- 

grams  Branch.  EPA  Re- 

(umbia. 

gion    III,    841     Ctwstnut 

Psnnsyiwa- 

Buiiding,         Ptiitadeiptiia. 

nia.and 

Pannsylvarva  19107.  (215) 

West  Vir- 

507-8075. 

ginia. 

Stephen  H.  Rolhblatt,  Chiet. 
Air  and  RadntBon  Branch. 
EPA  Region  V,  77  West 
Jadcson  Street,  Ct>icago. 
Illinois  60604.  (312)  353- 
2211. 

Gerald  Fontanot.  Chtef.  Air 
Programs  Branch,  EPA 
Region  VI.  1445  Ross  Av- 
erHje,  OaHas.  Texas 
75202-2733,  (214)  655- 
T205. 

Douglas  M.  Side,  CtMel,  Air 
Programs  Branch,  EPA 
Region  Vin,  999  18th 
Street,  Denver  Place— 
suite  500,  Denver,  Colo- 
rado 80202-2405.  (303) 
293-1 75a 

David  L  Calcins,  Ctiief.  Air 
Programs  Branch.  EPA 
Region  D(.  75  Hawthome 
Street.  San  Francisco, 
California  94105,  (415) 
744-1219. 

George  Abel.  Chiaf,  Air  Pro- 
grams Braiwh,  EPA  R»- 
gion  X,  1200  Sixth  Ave- 
nue, Seatle.  Washington 
98101.  (206)  442-1275. 


IMnoiA 


New  Mexico. 


Colorado, 


Calitomia.  Aii- 
2ona. 


Idaho,  Or- 
egon, and 

llf    I  mIi  ill  i,^  ■ 

Hvasrangim. 


L  General 

The  EPA  is  authorized  to  redesignate 
areas  (or  portions  thereof)  as 
nonattainment  for  PM-10  and  SO2 
pursuant  to  section  107(d)(3)  of  the 
Act,!  on  the  basis  of  air  quality  data. 
planning  and  control  oonsideiations.  or 
any  other  air  quality-related 
considerations  that  the  Adroinistiator 
deems  appropriate. 

Following  the  process  outlined  in 
section  107(dK3).  in  )anuary  end 
February  of  1991 .  EPA  notified  the 
Governors  of  the  affected  States  that 
EPA  believed  certain  areas  should  be 
redesignated  as  norvattainment  for  PM- 
10  and  SG3.  The  EPA  identified  those 
areas  in  a  Federal  Begisler  notice 
published  on  April  22. 1091  (56  FR 
16274).  Under  section  107(dK3)(B)  of 
the  Act,  the  Governors  of  each  of  the 
affected  States  were  required  to  submit 
to  EPA  the  designations  that  he  or  she 
considered  appropriate  for  each  area  in 
question  no  later  than  120  days  after 
notification.  However,  for  reasons  of 
administrative  efficiency,  the  EPA 
requested  the  States  to  submit  the 
designations  by  March  15. 1991.  (the 
date  the  lists  c^designaticns  for  all 
ozone  and  caiboo  monoxide  areas  were 
due  firom  the  Goremor  of  each  Stale 
pursuant  to  sectioB  107(dK4KA)  of  the 
Act).  Under  section  107(dK3XCi  of  the 


■  tefanocM  hanifl  we  to  dia  CImd  Air  Act.  M 
anwaded  (1990  Amendments).  The  Clean  Aif  Act 
it  codified,  w  •meoded.  in  the  US.  Code  ai  42 
U.&.C7mi,  etteq. 
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Act.  EPA  promulgates  the  redesignation 
submitted  by  the  State,  making  such 
modifications  as  EPA  may  deem 
necessary.  The  EPA  proceeded  to 
propose  redesignation  to  nonattainment 
for  many  PM-10  and  SO2  areas  where 
such  action  was  not  inconsistent  with 
the  recommendations  of  the  affected 
State  (see  57  FR  43846.  September  22. 
1992).  The  EPA  is  taking  final  action  as 
proposed,  except  for  the  changes 
described  below  which  were  made  in 
response  to  public  comments. 

Section  107(d)(1)(A)  of  the  Act  sets 
out  definitions  of  nonattaiiunent. 
attainment,  and  unclassifiable.  A 
nonattainment  area  is  defined  as  any 
area  that  does  not  meet,  or  that 
significantly  contributes  to  ambient  air 
quality  in  a  nearby  area  that  does  not 
meet,  the  national  primary  or  secondary 
ambient  air  quality  standard  for  the 
relevant  pollutant  2  (see  section 
107(d)(l)(A)(i)).  Thus,  in  determining 
the  appropriate  boundaries  for  the 
nonattainment  areas  addressed  in 
today's  final  rule.  EPA  has  considered 
not  only  areas  where  violations  of  the 
relevant  NAAQS  have  been  monitored 
and/or  modeled,  but  also  nearby  areas 
which  significantly  contribute  to  such 
violations. 

n.  Today's  Action 

A.  PU-10 

On  July  1. 1987.  EPA  revised  the 
NAAQS  for  particulate  matter  (52  FR 
24634),  replacing  total  suspended 
particulates  as  the  indicator  for 
particulate  matter  with  a  new  indicator 
called  PM-10  that  includes  only  those 
particles  with  an  aerodynamic  diameter 
less  than  or  equal  to  a  nominal  10 
micrometers.  At  the  same  time.  EPA  set 
forth  regulations  for  implementing  the 
revised  particulate  matter  standards  and 
announced  EPA's  State  implementation 
plan  (SIP)  development  policy 
elaborating  PM-10  control  strategies 
necessary  to  ensure  attainment  and 
maintenance  of  the  PM-10  NAAQS  (see 
52  FR  24672).  The  EPA  adopted  a  PM- 
10  SIP  development  policy  dividing  all 
areas  of  the  country  into  three  categories 
based  upon  their  probability  of  violating 
the  new  NAAQS:  (1)  Areas  with  a  strong 
likelihood  of  violating  the  new  PM-10 
NAAQS,  and  requiring  substantial  SDP 
adjustment,  were  placed  in  Ckoup  I;  (2) 
areas  which  may  have  been  attaining  the 
PM-10  NAAQS,  and  whose  existing 
SIP's  most  likely  needed  less 


>T1>«  EPA  has  construed  the  derinition  of 
nonattainment  area  to  require  some  material  or 
significant  contribution  to  a  violation  in  a  nearby 
area.  The  Agency  believes  that  It  is  reasonable  to 
conclude  that  something  greater  than  a  molecular 
impact  Is  required. 


adjustment,  were  placed  in  Group  Q;  (3) 
areas  with  a  strong  likelihood  of 
attaining  the  PM-10  NAAQS  and. 
therefore,  needing  adjustments  only  to 
their  preconstruction  review  program 
and  monitoring  network,  were  placed  in 
Group  in  (52  FR  24672.  24679-24682). 

Pursuant  to  sections  107(d)(4)(B)  and 
188(a)  of  the  Act,  areas  previously 
identified  as  Group  I  (55  FR  45799, 
October  31. 1990)  and  other  areas  which 
had  monitored  violations  of  the  PM-10 
NAAQS  prior  to  January  1. 1989  were, 
by  operation  of  law  upon  enactment  of 
the  1990  Clean  Air  Act  Amendments 
(Pub.  L.  No.  101-549,  104  Stat.  2399), 
designated  nonattainment  and  classified 
as  moderate  for  PM-10.  Formal 
codification  in  40  CFR  part  81  of  those 
areas  was  announced  in  a  Federal 
Register  notice  dated  November  6, 1991 
(56  FR  56694)  (see  also  57  FR  56762. 
November  30. 1992).  All  other  areas  of 
the  country  were  designated 
unclassifiable  for  PM-10  by  operation  of 
law  upon  enactment  of  the  1990 
Amendments  (see  section 
107(d)(4)(BKiii)oftheAct). 

In  January  and  February  of  1991,  EPA 
notified  the  Governors  of  those  States 
which  recorded  violations  of  the  PM-10 
standard  after  January  1. 1989  that  EPA 
believed  that  those  areas  should  be 
redesignated  as  nonattainment  for  PM- 
10.  In  a  Federal  Register  notice 
published  on  April  22. 1991  (56  FR 
16274),  EPA  identified  those  PM-10 
areas  for  which  EPA  had  notified  the 
Governors  of  affected  States  that  the 
area's  PM-10  designation  should  be 
revised  to  nonattainment.  After 
notification,  the  Governor  of  each 
affected  State  was  required  to  submit  to 
EPA  the  redesignation  he  or  she 
considered  appropriate  for  each  area. 
The  EPA  proceeded  to  proptose 
redesignation  to  nonattainment  13  areas 
for  PM-10  in  the  September  22. 1992 
Federal  Register  notice. 

Today,  EPA  is  taking  final  action  to 
redesignate  as  nonattainment  for  PM-10 
10  of  the  areas  previously  proposed  for 
redesignation  in  the  September  22, 1992 
Federal  Register  notice  The  EPA  is 
deferring  action  on  two  of  the  remaining 
areas  and  is  no  longer  taking  action  to 
redesignate  Bernalillo,  New  Mexico,  to 
nonattainment  for  PM-10.  The  two 
areas  that  EPA  is  deferring  action  on  are 
the  following:  (1)  Kootenai  County, 
Idaho  (part);  and  (2)  Benton.  Franklin, 
and  Walla  Walla/Tri  Counties. 
Washington,  excluding  the  initial  PM- 
10  nonattainment  area  of  the  city  of 
Walla  Walla.  Washington.  The  EPA 
received  comments  on  these  areas 
during  the  60-day  public  comment 
period  provided  in  the  September  22, 
1992  Federal  Register  notice  and.  as  a 


result  of  these  comments,  has  decided  to 
defer  action  on  the  areas  at  this  time.  A 
more  detailed  explanation  for  why  EPA 
is  deferring  action  on  these  areas  is 
provided  in  the  "Response  to 
Comments"  section  below. 

The  10  areas  that  EPA  is  taking  final 
action  on  in  today's  notice  are  the 
following:  (1)  Payson.  Arizona;  (2) 
Bullhead  City.  Arizona:  (3)  Sacramento 
County,  California;  (4)  San  Bemadino 
County,  California;  (5)  the  Steamboat 
Springs  Area  Airshed,  Colorado:  (6) 
Shoshone  (bounty,  Idaho  (part);  (7) 
Thompson  Falls.  Montana;  (8)  New 
York  County.  New  York;  3  (9)  Oakridge, 
Oregon:  and  (10)  the  city  of  Weirton. 
West  Virginia.  These  10  areas  are 
classified  as  moderate  PM-10 
nonattainment  areas  by  operation  of  law 
at  the  time  of  their  nonattainment 
redesignation  (see  section  188(a)  of  the 
Act).  Note  also  that  the  complete 
descriptions  of  the  nonattainment 
boundaries  for  these  10  areas  are  set  out 
in  the  regulatory  language  at  the  endt)f 
today's  notice. 

The  EPA  received  comments 
concerning  the  redesignation  of  some  of 
these  areas  during  the  public  comment 
period  provided  in  the  September  22. 
1992  Federal  Register  notice  and  has 
provided  a  detailed  response  to  these 
comments  in  the  "Response  to 
comments"  section  below. 

B.SOt 

Following  the  Clean  Air  Act 

Amendments  of  1977,  EPA  published  a 
list  of  areas  identified  by  the  States  as 
nonattainment.  attainment,  or 
unclassifiable  for  SO2.  The  1990 
Amendments  provided  for  designations 
of  areas  based  on  their  status 
immediately  before  enactment  of  the 
1990  Amendments.  For  example,  any 
area  previously  designated  as  not 
attaining  the  primary  or  secondary  SO2 
NAAQS  as  of  the  date  of  enactment  of 
the  1990  Amendments  was  designated 
nonattainment  for  SO2  by  operation  of 
law  upon  enactment,  pursuant  to 
section  107(d)(l)(C)(i)  of  the  Act.  In 
addition,  any  area  designated  as 
attainment  or  unclassifiable  (or  "carmot 
be  classified")  immediately  before  the 
enactment  of  the  1990  Amendments  was 
also  designated  as  such  upon  the 
enactment  of  the  Amendments  pursuant 
to  sections  107(d)(1)(C)  (ii)  and  (iii)  of 
the  Act.  For  the  ctirrent  status  of  SO2 
areas,  readers  should  refer  to  the 
codification  tables  currently  set  forth  in 
40  CFR  part  81  (1991)  and  to  any 


>  After  EPA  prt>po«ed  iu  PM-10  nonatuinnient 
redesignation  for  New  York  County,  the  t4atur2! 
Resources  Defense  Council  filed  a  petition 
requesting  that  EPA  promptly  proceed  to  final 
action.  Today's  final  action  disposes  of  that  request 
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subsequent  modifications  to  those  SO2 
tables  that  have  been  published  in  the 
Federal  Register  (see  also  56  FR  56706, 
November  6. 1991). 

As  described  above,  EPA  is 
authorized  to  initiate  the  redesignation 
of  additional  areas  (or  portions  thereof) 
as  nonattainment  for  SO2,  pursuant  to 
section  107(d)(3)  of  the  Act,  on  the  basis 
of  air  quality  data,  planning  and  control 
considerations,  or  any  other  air  quality- 
related  considerations  the  Administrator 
may  deem  appropriate.  The  EPA 
believes  that  monitoring  and/or 
modeling  information  may  be  used  in 
determining  the  attainment  status  of  an 
area  and  in  establishing  SO] 
nonattainment  boundaries  that  are 
consistent  with  section  107(d)(l)(A)(i)  of 
the  Act.4  As  indicated  previously,  a 
nonattainment  area  is  any  area  which 
does  not  meet  the  relevant  NAAQS  or 
which  significantly  contributes  to  a 
violation  of  the  relevant  NAAQS  in  a 
nearby  area. 

In  January  and  February  of  1991,  EPA 
notified  the  Governors  of  the  affected 
States  that  EPA  believed  that  certain 
areas  should  be  redesignated  as 
nonattainment  for  SO2  due  to  violations 
of  the  primary  and  secondary  standards. 
In  a  Federal  Register  notice  published 
on  April  22. 1991  (56  FR  16274),  EPA 
identified  those  SO3  areas  for  which 
EPA  had  notified  the  Governors  of 
affected  States  that  an  area's  SO2 
designation  should  be  revised  to 
nonattainment.  After  notification,  the 
Governor  of  each  aflected  State  was 
required  to  submit  to  EPA  the 
redesignation  he  or  she  considered 
appropriate  for  each  area.  In  the 
September  22, 1992  Federal  Register 
notice,  the  EPA  proceeded  to  propose 
redesignation  of  seven  areas  to 
nonattainment  for  SO2. 

Today,  EPA  is  taking  final  action  to 
redesignate,  as  nonattainment  for  SO3, 
two  of  the  areas  previously  proposed  for 
redesignation  in  September  22, 1992 
Federal  Register  notice.  The  EPA  is 
deferring  action  on  the  remaining  five 
areas.  The  five  areas  that  EPA  is 
deferring  action  on  are  the  following:  (1) 
Allegheny  County,  Pennsylvania  (part); 
(2)  the  District  of  Columbia  (General 
Service  Administration's  Central 
Heating  Plant);  (3)  the  District  of 
Columbia  (General  Service 
Administration's  West  Heating  Plant); 

(4)  Madison  County,  Illinois  (part):  and 

(5)  St.  Clair  County,  Illinois  (part).  The 


«Th«  EPA  believes  that  thoM  tools  which  are 
roMotubly  reliable  can  be  used  in  detennining, 
under  Mction  107(d)(l)(AMi)  of  the  Act.  whether  an 
area  "does  not  meet"  or  "contribulet  to  ambient  air 
quality  in  a  nearby  area  that  doe*  not  meet"  the 
relevant  NAAQS  (aee  also  57  FR  13545.  April  16. 
1992). 


EPA  received  comments  on  these  areas 
during  the  60-day  public  comment 
period  provided  in  the  September  22. 
1992  Federal  Register  notice,  and  as  a 
result  of  these  comments  has  decided  to 
defer  action  on  the  areas  at  this  time.  A 
more  detailed  explanation  for  why  EPA 
is  deferring  action  on  these  areas  is 
provided  in  the  comment  section  below. 
The  two  areas  that  EPA  is  taking  final 
action  on  in  today's  notice  are  the  city 
of  Weirton,  West  Virginia  and  Warren 
County,  Pennsylvania  (part).  The  EPA 
did  not  receive  any  adverse  comments 
concerning  the  redesignation  of  these 
areas  during  the  public  comment  period 
following  the  September  22, 1992 
Federal  Register  notice.  Therefore,  EPA 
is  taking  final  action  as  planned  to 
redesignate  these  areas  to 
nonattainment. 

m.  Response  to  Comments 

In  the  September  22,  1992  proposal, 
EPA  provided  a  60-day  comment  period 
ending  on  November  23. 1992  in  order 
to  solicit  public  comments  on  all 
aspects  of  the  proposal.  For  those  areas 
that  EPA  is  redesignating  in  today's 
action,  EPA  has  responded  to  the  public 
comments  received  and.  as  appropriate, 
made  modifications  in  light  of  such 
comments.  In  certain  instances,  EPA  is 
deferring  redesignation  of  areas.  Where 
EPA  is  deferring  redesignation  of  an 
area.  EPA  will  publish  its  final 
determination  on  the  area  in  a  separate 
notice  and  will  respond  to  relevant 
public  comments  at  that  time. 

A.  PM-10:  Arizona — Portion  of  Gila 
County 

Comments  were  received  contending 
that  the  PM-10  violations  recorded  in 
Payson  were  due  to  sources  in  the 
vicinity  of  the  monitoring  equipment. 
Comments  were  received  requesting  that 
industry  in  the  Payson  area  be  further 
evaluated  to  determine  if  compliance 
with  the  PM-10  NAAQS  can  be 
achieved  through  the  current  State 
permitting  programs.  One  commenter 
requested  that  EPA  delay  the 
designation  of  the  area  as  nonattainment 
until  sufficient  information  became 
available  to  evaluate  the  extent  of  the 
problem  in  the  area.  One  commenter 
further  contended  that  areawide 
violations  were  not  recorded  which 
would  justify  a  nonattainment 
designation  for  the  area.  This  particular 
commenter  further  contended  that  the 
proposed  boundaries  of  the 
nonattainment  area  are  unwarranted 
and  would  constitute  an  extreme  and 
unnecessary  hardship  up>on  the  area. 

The  EPA  notes  that  particulate  matter 
sampling  has  been  conducted  in  Payson 
since  1974.  A  monitor  measuring  total 


suspended  particulates  (TSP) '  began 
operation  in  downtown  Payson  in  1974. 
Significant  violations  of  the  TSP 
NAAQS  were  recorded  annually  until 
1977  when  the  monitoring  site  was 
relocated  to  the  Tonto  National  Forest 
Ranger  Station,  2  miles  north  of  the 
original  site.  In  1980,  the  monitor  was 
again  relocated  to  the  original  site  and 
again  recorded  significant  annual 
violations  of  the  TSP  NAAQS  through 
1986.  In  1987,  PM-10  monitoring  was 
begun  and  violations  of  both  the  24  hour 
PM-10  NAAQS  and  the  annual  were 
recorded  in  1989  and  1990.  These 
violations  thus  provided  an  ample  basis 
for  proceeding  with  a  nonattainment 
designation  for  Payson  (see  section  107 
(d)(l)(A)(i),  (d)(3)  of  the  Act  and  40  CFR 
50.6). 

That  commenters  contended  that 
some  monitors  in  the  area  have  not 
recorded  violations,  and  that  Payson 
may  only  have  a  localized  problem, 
does  not  change  the  fact  that  Payson  has 
violated  the  PM-10  NAAQS  and  should 
therefore  be  designated  nonattainment. 
Rather,  these  comments  are  relevant  to 
the  scope  and  nature  of  the  PM-10 
nonattainment  problem.  These  issues 
are  precisely  what  the  SIP  development 
process  which  follows  from 
nonattainment  designation  is  intended 
to  assess  and  to  address.  This  is  also  the 
case  with  the  comments  suggesting  that 
EPA  impose  source  specific  control 
measures  or  rely  on  the  State  permitting 
process  instead  of  designating  the  area 
nonattainment.  The  Act  calls  for  States 
containing  areas  designated 
nonattainment  to  submit  to  EPA  for 
approval  a  plan  that  will  expeditiously 
bring  the  area  back  into  attainment. 
-  During  the  SIP  development  process, 
comprehensive  emissions  inventory 
data  will  be  collected  and  monitors  and 
modeling  will  be  employed  to  assess  the 
scope  and  nature  of  the  problem  and 
reasonable  measures  will  be 
implemented  to  address  the  problem 
(see,  e.g.,  sections  189(a),  172(c),  and 
110(a)(2)  of  the  Act).  The  Act  provides 
for  EPA  review  of  the  SIP  to  assess  its 
sufficiency  and  to  make  it  federally 
enforceable  (see,  e.g..  sections  110(k). 
302(q),  and  113  of  the  Act). 

The  Arizona  Dep>artment  of 
Environmental  Quality  (ADEQ) 
conducted  a  special  monitoring  study  in 
1990  to,  among  other  objectives,  identify 
the  sources  (both  point  and  area)  that 


>  Total  suspended  particulates  (TSP)  was  the 
original  air  quality  indicator  for  the  NAAQS  for 
particulate  matter.  The  TSP  was  a  measurement  of 
all  particulate  matter  in  the  ambient  air,  regardless 
of  size.  In  )uly  1987,  EPA  revised  the  NAAQS  for 
particulate  matter  to  include  only  those  particles 
with  an  aerodynamic  diameter  lass  than  or  equal  to 
a  nominal  10  micrometers  (PM-10). 
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contribute  to  the  high  PM-10 
concentrations  in  Payson.  The  results  of 
that  study  indicate  that  the  highest  PM- 
10  concentrations  occur  in  the  winter 
months  and  that  residential  wood 
combustion,  an  areawide  PM-10  air 
quality  problem,  is  the  most  significant 
contributor  to  PM-10  concentrations 
during  this  time.  These  results  conflict 
with  the  commenters  claim  that  the 
elevated  PM-10  concentrations  are  the 
result  of  particular  point  sources. 

Further,  in  January  1991.  EPA 
provided  the  State  of  Arizona  with 
notification  that  Payson  should  be 
redesignated  to  nonattainment  and 
requested  the  State  to  submit  the 
appropriate  boundary  description  for 
the  Payson  area.  The  State  responded  in 
May  of  1991  by  designating  the 
nonattainment  boundaries  EPA 
proposed  for  the  Payson  area  in  the 
September  22. 1992  Federal  Register 
notice.  The  EPA  has  not  been  informed 
by  the  State  that  the  nonattainment 
redesignation  for  the  area  should  be 
changed.  In  redesignating  an  area  to 
nonattainment,  EPA  accords  significant 
deference  to  the  State's  judgment  unless 
further  information  is  received  which 
indicates  that  modificaticMis  to  the 
State's  submittal  are  necessary  (see,  e.g.. 
section  107(d)(3)  of  the  Act). 

Furthermore.  EPA  has  the  authority 
under  section  110(k)(6)  of  the  Act  to< 
correct  the  boundaries  of  a 
nonattainment  area  where,  for  example. 
SIP  equivalent  information  submitted  to 
EPA  reveals  that  the  previous 
boundaries  were  in  error  (see  56  FR 
37656,  notes  6-7  (August  8, 1991),  and 
57  FR  56762-63  (November  30, 1992)). 
For  example,  EPA  would  consider 
exercising  its  authority  under  section 
110(k)(6)  if  the  SIP  development  process 
reveals  that  the  boundaries  issued  today 
areclearly  inappropriate  and  other 
information  persuasively  supports  a 
change. 

Portion  of  Mohave  County 

In  its  proposal  to  redesignate  a 
portion  of  Mohave  County,  Arizona,  as 
nonattainment  for  PM-10,  EPA 
requested  information  addressing 
whether  and  to  what  extent  the  Mohave 
Power  Plant  (MPP)  in  Laughlin,  Nevada, 
contributes  to  the  PM-10  nonattainment 
problem  and  the  appropriateness  of  the 
proposed  nonattainment  boundaries  for 
Mohave  County  in  light  of  any  such 
information  (57  FR  43848).  The  Nevada 
Bureau  of  Air  Quality  (NBAQ)  and  the 
Southern  California  Edison  Company 
(SCE),  operators  and  co-owners  of  the 
Mohare  Power  Plant,  responded  to  this 
request. 

'The  SCE  claimed  that  a  study 
conducted  by  Des«-t  Research  Institute 


(DRI)  indicated  that  MPP  has  a  less  than 
1  percent  impact  on  annual  average 
ambient  PM-10  levels  in  Mohave  Valley 
and  that  fugitive  dust  emissions  from 
construction  activities  contribute  up  to 
75  percent.  Similarly,  NBAQ  indicated 
that  the  study  showed  that  less  than  1 
percent  of  the  PM-10  measured  at 
Bullhead  Qty  bom  September  1988 
through  1989  was  from  MPP  stack 
operations  eind  that  75  percent  was  from 
local  soiL  However.  NBAQ  also 
indicated  that  the  calculations  cannot 
distinguish  local  soil  dust  from  MPP 
operations  from  other  sources  of  soil 
dust,  but  that  MPP  operations  cover 
only  a  small  fraction  of  the  local  area 
and  water  is  applied  to  minimize 
fugitive  dust. 

Ln  today's  action,  EPA  is  finalizing  the 
Mohave  County  PM-10  nonattainment 
boundaries  as  proposed.  However,  as 
stated  previously,  EPA  would  consider 
exercising  its  authority  under  section 
llD(kK6)  of  the  Act  to  correct  the 
boundaries  of  this  nonattainment  area  if. 
for  example,  information  obtained  in  the 
SIP  development  process  reveals  that 
the  boundaries  issued  today  are  in  error. 

The  EPA  also  received  comments 
from  SCE  and  NBAQ  contending  that 
the  violations  monitored  in  Mohave 
County  were  due  to  exceptional  events 
and  that  EPA  should  not  proceed  with 
a  designation  for  this  area  on  the  basis 
of  such  data. 

On  July  26, 1990,  ADEQ  informed 
EPA  that  an  exceedance  of  the  24-hour 
PM-10  NAAQS  was  recorded  in 
Bullhead  City  in  1989.  The  data  were 
from  a  monitoring  site  operated  by  DRI 
for  SCE.  Sampling  is  conducted  once 
every  6  days  (see,  e.g.,  section  3.1  of  40 
CFR  part  50,  appendix  K).  Additionally. 
ADEQ  reported  that  the  annual  PM-10 
NAAQS  was  violated  in  1989.  In  its 
letter  to  EPA.  ADEQ  stated  that  although 
it  had  no  input  into  the  selection  of  the 
monitoring  site,  based  on  its 
observations,  the  site  appeared  to  be 
representative  of  the  central  Bullhead 
City  area.  Further,  ADEQ  reviewed  a 
summary  of  DRI's  quality  assurance 
proeram  and  found  it  to  be  satisfactory. 

Tne  NBAQ  claimed  that  there  were 
elevated  wind  speeds  on  2  days  when 
the  24-hour  NAAQS  exceedances 
occurred,  as  well  as  construction 
sources  that  contributed  to  elevated 
values.  The  SCE  contended  that  the 
annual  PM-IQ  exceedance  in  1989  was 
an  exceptional  event  caused  by 
increased  construction  activities  and 
that  strong  winds  that  created  dust 
storms  contributed  to  the  24-hour 
NAAQS  exceedance  in  1991. 

Section  2.4  of  20  CFR  part  50, 
appendix  K,  has  been  partially 
superseded  by  the  changes  made  to  the 


Act  in  the  1990  Amendments  {s&h 
section  193  of  the  Act).  Section  2.4 
defines  an  exceptional  event  as  an 
uncontrollable  event  caused  by  natural 
sources  of  particulate  matter  or  an  event 
that  is  not  expected  to  recur  at  a  given 
location. 

The  1990  Amendments  added  section 
188(0  to  the  Act  which  authorizes  the 
waiver  of  certain  PM-10  requirements 
based  on  the  nonanthropogenic 
contribution  to  the  PM-10  problem  in 
the  area  (see  draft  guidance  annoimced 
in  57  FR  31477,  July  16, 1992).  The 
premise  of  section  188(f)  is  that  areas 
having  a  nonanthropogenic  contribution 
to  the  PM-10  problem  will  be 
designated  nonattainment.  In  fact,  this 
provision  would  be  meaningless  if  EPA 
did  not  designate  areas  on  this  basis,^ 
Thus,  recurrence  alone,  and  not  the 
source  of  the  exceedance,  remains 
relevant  in  detennining  whether  an 
exceedance  qualifies  as  an  "exceptional 
event"  under  section  2.4. 

The  commenters  did  not  provide 
supporting  information  or  data  showing 
that  the  high  winds  and  construction 
activities  did,  in  fact,  have  a  direct 
causal  nexus  to  the  PM-10  NAAQS 
exceedances  or.  if  so,  the  magnitude  of 
the  contribution  from  these  sources  [see 
Citizens  for  Clean  Air  v.  EPA,  959  F.2d 
839,  846-48  (9th  Cir.  1992)  (upholding 
EPA's  rejection  of  public  comments  that 
were  not  accompanied  with  specific 
supporting  information)].  Further,  the 
comments  simply  asserted  that  these 
activities  were  exceptional.  The 
comments  did  not  address  the 
likelihood  of  the  recurrence  of  these 
activities.  The  commenters  did  not 
demonstrate  that  elevated  winds  alleged 
to  have  contributed  to  the  exceedances 
are  unlikely  to  recur.  In  fact,  the  SIP 
development  process  is  intended  to 
prevent  exceedances  from 
anthropogenic  activities  such  as 
construction  by  providing  for  planning 
by  the  State  and  local  community  to 
help  ensure  such  activities  adequately 
mitigate  their  contribution  to  PM-10  air 
quality  problems.  Accordingly,  EPA 
believes  that  the  available  air  quality 
data  provide  an  ample  basis  to  proceed 
with  a  nonattainment  designation  for 
the  Bullhead  City  area.  Further,  the 


•See  US  V.  Nordic  Village.  Inc..  112  SO.  1011. 
1015  (1992)  (rejecting  a  statutory  interpretation  that 
"violates  the  settled  rule  that  a  statute  must,  if 
possible,  t>e  construed  in  a  fashion  that  every  word 
has  some  operative  effect")  (citation  omitte<l); 
Boisie  Cascade  Corp.  v.  EPA,  942  F.2d  1427. 1432 
(9th  Cir.  1992)  ('|u]nder  accepted  canoiu  of 
statutory  interpretation,  we  must  interpret  statutes 
as  a  whole,  giving  effect  to  each  word  and  making 
every  effort  not  to  interpret  a  provision  in  a  manner 
that  renders  other  provisions  of  the  same  statute 
inconsistent,  meaningless  or  superfluous")  (citation 
omitted). 
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State  of  Arizona  has  recommended  that 
EPA  redesignate  this  area  as 
nonattainment  for  PM-10  (see  section 
107(d)(3)(C)  of  the  Act). 

California — Sacramento  County 

The  EPA  received  a  comment 
contending  that  the  PM-10 
concentrations  of  155  ttg/m^  measured 
at  the  Stockton  Boulevard  monitoring 
site  in  1969,  and  a  measured  exceedance 
of  153  pig/m^  at  the  Citrus  Heights  site 
in  1990.  were  both  marginal 
exceedances  of  the  NAAQS  for  PM-10. 
and  should  not  be  used  as  a  basis  for 
redesignating  Sacramento  County  to 
,  nonattainment.    

Pursuant  to  40  CFR.  part  50.  appendix 
K,  an  exceedance  is  deHned  as  a  value 
which  is  measured  above  the  level  of 
the  24-hour  standard  after  rounding  to 
the  nearest  10  (ig/m?  (i.e..  values  ending 
in  5  or  greater  are  rounded  up). 
Therefore,  the  PM-10  concentration  of 
153  >ig/m3  measured  at  the  Qtrus 
Heights  site  would  not  be  considered  as 
an  exceedance  of  the  PM-10  NAAQS. 
However,  the  PM-10  concentration  of 
155  ^g/m^  is  considered  to  be  an 
exceedance  of  the  PM-10  NAAQS.  The 
exceedance  was  measured  according  to 
an  EPA  reference  method  and  therefore 
should  be  considered  valid. 

Further,  the  contention  that  the 
measured  exceedance  is  marginal  is 
without  validity.  The  PM-10  NAAQS 
specify  a  level  of  air  quality,  the 
attainment  and  maintenance  of  which, 
based  on  air  quality  criteria  reflecting 
the  latest  scientiHc  knowledge  and 
allowing  for  an  adequate  margin  of 
safety,  is  requisite  to  the  protection  of 
the  public  health  (see  sections  108  and 
109  of  the  Act).  The  NAAQS  is  a 
designated  level,  not  a  designated  range, 
of  PM-10  above  which  the  air  quality  is 
considered  unhealthy. 

The  commenter  also  contended  that 
the  PM-10  exceedance  of  187  Mg/m  3 
measiued  at  the  Del  Paso  Manor 
monitoring  site  in  1990  occurred  due  to 
extremely  cold  temperatures  which  led 
to  an  unusual  number  of  fireplaces 
being  in  operation  at  the  same  time.  The 
.  commenter  therefore  contends  that  due 
to  this  unusual  and  isolated  chain  of 
events,  the  measured  exceedances 
should  not  be  considered  as  a  basis  for 
redesignation  of  the  Sacramento  County 
area  to  nonattainment. 

The  commenter.  in  this  instance,  has 
conceded  that,  residential  wood 
combustion  contributed  to  the  measured 
exceedances  of  the  NAAQS  for  PM-10. 
The  commenter  also  concedes  that  the 
exceedances  were  due  to  the  operation 
of  a  large  number  of  residential  wood 
stoves  in  a  highly  populated  area  which 
poses  a  significant  public  health  risk. 


The  purpose  of  the  SIP  process  is 
basically  to  identify  and  control  such 
sources  of  PM-10  that  contribute  to 
violations  of  the  health  based  standards. 
Further,  the  commenter  did  not  offer 
supporting  evidence  showing  that  the 
unique  events  identified,  such  as  cold 
weather  and  high  residential  wood 
combustion  are  unlikely  to  recur  (see 
Citizens  for  Clean  Air  at  84&-48). 
Therefore,  the  comments  serve  to 
validate  EPA's  decision  to  redesignate 
the  area  and  initiate  the  SIP 
development  process. 

The  commenter  further  contends  that 
PM-10  concentration  levels  which 
exceeded  the  PM-10  NAAQS  in  the 
Sacramento  County  area  during  the  past 
3  years  occurred  in  a  specific  portion  of 
Sacramento  County  and  were  not 
county-wide  exceedances.  The 
commenter  therefore  contends  that  if 
redesignation  of  the  area  is  necessary, 
only  the  portion  of  Sacramento  County 
where  the  exceedances  were  measured 
should  be  redesignated. 

The  EPA  provided  the  State  of 
California  with  notiflcation  that 
Sacramento  County  should  be 
redesignated  to  nonattainment  in 
January  of  1991  (see  section  107(d)(3)(A) 
of  the  Act).  In  that  notification,  EPA 
requested  the  State  to  submit  the 
appropriate  boundary  description  for 
the  Sacramento  County  area.  In  a 
response  dated  March  15, 1991  the  State 
affirmed  all  federally-identified  PM-10 
nonattainment  areas  and  addressed  the 
boundary  issue  as  follows: 

[Wje  understand  that  it  is  EPA's  policy  to 
use  county  boundaries  as  the  defoult,  though 
procedures  set  forth  in  EPA's  guidance 
documents  may  also  be  applied.  Given  the 
nature  of  the  emission  sources  contributing 
to  California's  PM-10  problems,  we  tend  to 
think  that  large  nonattainment  boundaries 
aie  appropriate  for  planning  purposes.  We 
would  like  an  opportunity  to  confirm  that  for 
each  particular  area,  though,  and  will 
provide  supplemental  comments  shortly. 

The  State  alserequested  EPA  to  use 
the  State's  recommendations  as  the 
basis  for  its  rulemaking.  The  EPA 
receive  no  further  comments  from  the 
State,  and  therefore  proceeded  to 
propose  Sacramento  County  as  the 
nonattainment  boundaries  for  the  area. 
In  the  September  22, 1992  notice 
proposinglo  redesignate  Sacramento 
County  as  nonattainment.  EPA 
described  its  policy  for  establishing 
PM-10  nonattainment  area  boundaries: 

Generally,  the  PM-10  nonattainment  area 
boundaries  are  presumed  to  be,  as 
appropriate,  the  county,  township,  or  other 
municipal  subdivision  in  which  the  ambient 
particulate  matter  monitor  recording  the  PM- 
10  violation(s)  is  located.  The  EPA  has 
presumed  that  such  boundaries  would 


include  both  the  area  violating  the  FM-10 
NAAQS  and  any  area  significantly 
contributing  to  the  violations.  However,  a 
boundary  other  than  the  county  perimeter  or 
municipal  boundary  may  be  more 
appropriate.  Affected  States  may  submit 
information  indicating  that,  consistent  with 
section  107(d)(l)(A)(i),  a  boundary  should  be 
alternatively  defined  (57  FR  43848). 

The  EPA  indicated  that  the  "PM-10 
SIP  Development  Guideline"  (EPA-450/ 
2-86-001)  (Guideline)  contained 
guidance  on  the  information  that  should 
be  submitted  to  support  such  alternative 
boundaries. 

The  Guideline  recommends 
employing  the  following  techniques 
singly  or  in  combination  to  alternatively 
define  area  boundaries:  (1)  Qualitative 
analysis  of  the  area  of 
representativeness  of  the  monitoring 
station,  together  with  consideration  of 
terrain,  meteorological,  and  sources  of 
emissions;  (2)  spatial  interpolation  of  air 
monitoring;  and  (3)  air  quality 
simulation  by  dispersion  modeling 
(Guideline,  pages  2-9  through  2-10). 

The  EPA  received  no  comments  from 
the  State  concerning  the  boundaries  for 
the  area  in  response  to  the  September 
22. 1992  proposal.  Thus,  the  State's  only 
relevant  guidance  to  EPA  suggests  that 
the  State  supports  the  general 
designation  of  this  area  as 
nonattainment  and.  given  the  nature  of 
California's  PM-10  problems,  large 
boundaries  for  planning  purposes  (see 
section  107(d)(3)(C)). 

Further,  three  exceedances  of  the  PM- 
10  NAAQS  have  been  observed  in 
Sacramento  County  at  two  different 
monitoring  sites. 

Sacramento  Health  Center.  Stockton 
Boulevard 

Site  number  06-067-04001  in 
Sacramento:  an  exceedance  was 
measured  on  November  18. 1989  (155 
^g/m^)  and  December  18. 1989  (158  ^/ 
m3).  This  monitoring  site  is  located  in 
the  city  of  Sacramento. 

Sacramento  Del  Paso  Manor 

Site  number  06-067-0006  in 
Sacramento:  exceedances  were 
measured  on  December  25.  1990  (187 
^^%/m^).  This  monitoring  site  is  located 
in  the  county,  east  of  the  dty  of 
Sacramento. 

In  addition,  monitoring  data  from 
1989, 1990,  and  1991  indicate  that 
Sacramento  County  has  experienced 
elevated  levels  of  PM-10.  In  several 
cases  (described  below),  these  levels 
represented  greater  than  or  equal  to  80 
percent  of  the  PM-10  NAAQS.  These 
observed  concentrations  do  not 
represent  exceedances  of  the  PM-10 
NAAQS.  Nevertheless,  these  data  were 


collected  from  five  different  monitoring 
sites  in  the  County  and  provide 
additional  evidence  of  the  scope  of 
elevated  PM-lG  concentrations  in  the 
County. 

Elevated  PM-10  Concentrations  in 
Sacramento  County 

1989 

Site  06-067-0001 : 1 39  (ig/ms 

Site  06-067-0002: 125  ng/m» 

Site  06-067-0006: 142  jig/m^  * 

Site  06-067-0283:  120  pg/m* 
1990 

Site  06-067-0001: 153  jig/mi 

Site  06-067-0006: 135  (tg/m3 

Site  06-067-0006: 124  Mg/m3 

Site  06-067-0010: 140  Mg/m' 

Site  06-067-0010:  134  jig/mJ 

Site  06-067-0010: 120  ng/m' 
1991 

Site  06-067-0006:  127  Mg/m^ 

Site  06-067-0010: 134  Mg/mi 

The  commenter  that  requested  EPA  to 
provide  boundaries  that  are  only  a 
portion  of  the  county  did  not 
specifically  suggest  alternative 
boundaries  and  did  not  conduct  the 
analysis  recommended  by  EPA's  policy. 
However,  the  commenter  did  suggest 
that  "an  extensive  review  of  ambient  air 
monitoring  data,  emission  inventory 
data,  and  meteorological  data  could  be 
performed"  to  determine  a  boundary  for 
the  area.  Such  "extensive"  data 
collection  and  analysis  is  what  th^  SIP 
development  process  will  involve. 

Previously,  EPA  has  indicated  that  it 
would  consider  using  its  authority 
under  section  110(k)(6)  of  the  Act  to 
correct  the  boundaries  of  a 
nonattainment  area  where,  for  example, 
SIP  equivalent  information  submitted  to 
EPA  reveals  that  the  previous 
boundaries  were  in  error  (see,  e.g.,  56 
FR  37656,  notes  6-7  (August  8. 1991). 
and  57  FR  56762-63  (November  30, 
1992)).  Thus,  this  authority  provides 
another  mechanism  for  the 
consideration  of  further  information  on 
this  issue. 

Finally,  PM-10  air  quality  problems 
are  generally  areawida  The  commenter 
concerned  about  the  scope  of  the 
boundaries  indicated  that  residential 
wood  combustion  contributed  to  at  least 
one  of  the  air  quality  exceedances 
monitored  and  also  indicated  that  PM- 
10  levels  in  the  area  are  affected  by 
motor  vehicle  emissions.  These  are 
precisely  the  types  of  sources  that  give 
rise  to  broader  areawida  PM-10  air 
quality  problems. 

Colorado — Portion  of  Routt  County 

The  State  of  Colorado  submitted 
comments  indicating  that  on  May  28. 
1991,  the  Routt  County  Commissioners 
adopted  a  PM-10  nonattainment 
boundary  for  a  portion  of  Routt  County 


which  included  the  dty  of  Steamboat 
Springs,  as  well  as  certain  surrounding 
areas  in  Routt  County.  The  adoption 
incorporated  a  map  indicating  the 
boiuidary  of  the  area  in  question. 
Subsequently,  on  June  20. 1991,  this 
boundary  was  adopted  by  the  Colorado 
Air  Quality  Control  Commission.  The 
State  requested  that  EPA  issue  a  final 
boundary  consistent  with  that  adopted 
by  the  State.  In  today's  final  action,  EPA 
has  adopted  a  final  boundary  for  the 
affected  portion  of  Routt  County  that  is 
consistent  with  the  State's 
recommendation  and  is  taking  final 
action  to  redesignate  the  area. 

Idaho — Kootenai  County 

The  EPA  received  many  comments  on 
its  proposed  nonattainment 
redesignation  for  this  area.  The  EPA  is 
still  assessing  these  comments  and  is 
not  making  a  final  decision  at  this  time. 
The  EPA  expects  to  make  a  final 
decision  for  this  area  within  the  next 
few  months  and  will  issue  a  notice  in 
the  Federal  Register  announcing  its 
final  decision  at  that  time. 

Idaho — Part  of  Shoshone  County 

The  1990  Amendments  authorize  a 
State,  on  its  own  initiative,  to  submit  to 
EPA  a  revised  designation  for  an  area  in 
that  State  (see  section  107(d)(3)(D)).  The 
city  of  Pinehurst,  a  portion  of  Shoshone 
County,  was  designated  nonattainment 
for  PM-10  by  operation  of  law  upon 
enactment  of  the  1990  Amendments  (see 
section  107(d)(4)(B).  40  CFR  §  81.313 
(1992)).  After  the  1990  Amendments. 
EPA  received  information  from  Idaho 
requesting  that  EPA  expand  the 
nonattainment  boundary  for  this  area  to 
include  additional  townships  along  the 
Silver  Valley  (see  56  FR  37658  (August 
8, 1991)).  In  the  September  22. 1992 
proposal  for  today's  action,  EPA 
proposed  expanding  the  boundary 
consistent  with  the  State's  request  (57 
FR  43849). 

The  Idaho  Department  of 
Environmental  Quality  (IDEQ) 
submitted  information  indicating  that  it 
is  in  part  rescinding  its  request  to 
expand  the  PM-10  nonattainment  area 
boundary  for  Pinehurst.  The  IDEQ 
requested  that  EPA  expand  the 
boundary  to  include  an  area  just  slightly 
larger  than  the  city  of  Pinehurst.  The 
IDEQ  indicated  that  during  the  SIP 
development  process  for  the  city  of 
Pinehurst  it  obtained  information  that 
allowed  it  to  further  refine  the  PM-10 
nonattainment  boundary  for  this  area. 

Because  the  State  has  withdrawn  a 
portion  of  its  previous  request,  it  is  no 
longer  pending  before  EPA.  Therefore.    • 
in  today's  action  EPA  is  approving  for 
redesignation  to  nonattainment  the 


more  circumscribed  boundary  requested 
by  the  State  which  includes  an  area 
slightly  larger  than  the  city  of  Pinehurst. 
The  EPA  also  notes  that  the  State  has 
indicated  to  EPA  that  the  moderate  PM- 
10  SIP  developed  for  the  city  of 
Pinehurst  covers  the  slightly  expanded 
boundary.  The  EPA  wrill  assess  this 
during  its  review  of  the  moderate  area 
SIP  for  the  city  of  Pinehurst.  The 
moderate  area  plan  for  Pinehurst  is 
ultimately  approved  by  EPA,  and  it 
covers  the  expanded  areas  outside  the 
city,  then  it  would  be  unnecessary  for 
the  State  to  submit  a  separate  moderate 
area  plan  addressing  the  area 
encompassed  in  the  slightly  expanded 
boundary. 

New  Mexico—Bemaltllo  County 

In  the  proposal  for  today's  action. 
EPA  indicated  that  the  city  of 
Albuquerque  provided  information 
demonstrating  that  since  a  1989 
exceedance  of  the  annual  PM-10 
NAAQS,  the  same  site  (#35-001-10f3  or 
"the  Alameda  site")  had  monitored  a 
downward  trend  in  the  annual  values 
(57  FR  43848).  The  EPA  further 
indicated  that  the  downward  trend  was 
likely  attributable  at  least  in  part  to 
steps  that  the  City  had  taken  to  reduce 
PM-10  emissions.  For  example,  an  area 
near  the  monitor  that  was  suspected  of 
contributing  to  the  PM-10  problem  had 
been  paved  in  order  to  reduce  dust 
generated  from  various  activities  in  the 
area.  Nevertheless,  EPA  proceeded  with 
proposing  the  designation  because 
certain  measures  taken  to  reduce  PM-10 
had  not  been  submitted  to  EPA  as  a  SIP 
revision  and,  therefore,  EPA  had  no  way 
of  ensuring  that  the  measures  would  be 
permanent  and  federally  enforceable. 

Since  the  proposal,  the  State  of  New 
Mexico  has  submitted  these  measures  to 
EPA  as  SIP  revisions.  One  revision 
involved  a  topsoil  disturbance  program 
that,  among  other  things,  prohibits  the 
disturbance  or  removal  of  certain 
amounts  of  soil  without  a  valid  permit. 
The  EPA  approved  this  submittal  in  a 
direct  final  rulemaking  notice  published 
on  February  23,  1993  (58  FR  10970).  A 
second  submittal  contains  a  winter 
woodbuming  curtailment  program  for 
the  city  of  Albuquerque.  Section 
107(d)(3)(A)  of  the  Act  provides  that, 
among  other  things,  "planning  and 
control  considerations"  are  relevant  in 
determining  whether  the  Administrator 
should  proceed  with  a  redesignation. 
The  EPA  believes  the  control  measures 
adopted  by  the  State  are  addressing  the 
PM-10  air  quality  problem  that 
prompted  EPA's  proposed  redesignation 
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for  this  area.'  Further,  an  assessment  of 
recant  data  indicates  that  the  dowmward 
trend  of  the  annual  NAAQS  at  the 
Alameda  site  appears  to  be  continuing. 
Accordingly,  at  this  time,  EPA  is  not 
redesignating  Bernalillo  County  as 
nonattainment  for  PM-10.  The  area  will 
retain  its  unclassiBable  designation. 

Today's  action  in  no  way  precludes 
EPA  from  redesignating  this  area  as 
nonattainment  at  a  later  date  should 
information  reveal  a  PM-10  air  quality 
problem  with  either  the  24-hour  or 
annual  NAAQS.  In  fact,  in  the 
September  22, 1992  proposal.  EPA 
specifically  indicated  that  it  was  aware 
of  potential  violations  of  the  24-hour 
NAAQS  in  Albuquerque  and  was 
assessing  the  situation.  The  EPA  is 
continuing  to  review  this  issue. 

Washington — Part  of  Benton,  Franklin, 
and  Walla  Walla  Counties 

The  EPA  received  many  comments  on 
its  proposed  nonattainment 
redesignation  for  this  area.  The  EPA  is 
still  assessing  these  comments  and  is 
not  making  a  final  decision  regarding 
the  redesignation  of  this  action  at  this 
time.  The  EPA  expects  to  make  a  final 
'decision  concerning  this  area  within  the 
next  few  months  and  will  issue  a  notice 
in  the  Federal  Register  aimouncing  its 
final  decision  at  that  time. 

B.  Sulfur  Dioxide:  District  of 
Columbia — Two  Areas  in  Washington. 
DC 

The  EPA  received  a  comment  from  a 
commenter  who  contended  that  the  area 
within  a  1  kilometer  range  of  the 
General  Services  Administration's 
(GSA)  central  heating  plant  and  the  area 
within  1.5  kilometers  of  GSA's  west 
heating  plant  should  not  be 
redesignated  to  nonattainment  until 
EPA  and  the  District  of  Columbia  have 
completed  the  process  of  negotiating  a 
compUance  plan  with  GSA.  The 
aforementioned  compliance  plan  is 
required  under  the  terms  of  the 
enforceable  compliance  agreement 
entered  into  by  EPA,  the  District  of 
Columbia,  and  GSA.  It  is  the  District's 
intention  to  incorporate  the  terms  of  the 
final  compliance  plan  and  compliance 
agreement,  along  with  a  technical 
analysis,  demonstrating  that  the 
emissions  from  GSA's  two  heating 
plants  no  longer  cause  violations  of  the 
NAAQS  for  SO2  into  a  formal  SIP 
revision  to  be  submitted  to  EPA. 

As  previously  stated  in  the  September 
22. 1992  Federal  Register  notice  (57  FR 
23846),  EPA  proceeded  with  the 


redesignation  of  the  two  areas 
surrounding  the  GSA  heating  plants 
because  the  District  of  Columbia  had  not 
submitted  the  aforementioned  SIP 
revision  to  EPA.  Since  the  date  of  the 
redesignation  proposal,  EPA  has  worked 
very  closely  with  the  District  of 
Columbia  and  GSA  to  resolve  this  issue. 
The  District  has  committed  to  submit  a 
SIP  revision  for  the  areas  by  October  31. 
1993.  This  SIP  revision  consists  of 
requirements  to  reduce  emissions  at  the 
sources  in  question  and  provide  an 
attainment  demonstration  for  the  area. 

Therefore,  EPA  has  decided  not  to 
finalize  the  redesignation  to 
.nonattainment  at  this  time,  pending 
review  of  the  forthcoming  SIP 
submission.  The  EPA  reserves  the  right 
tr  finalize  the  proposed  redesignation  of 
the  area  if  the  SIP  revision  submitted  by 
the  District  of  Columbia  is  ultimately 
disapproved  by  EPA. 

Illinois — ^Portion  of  Madison  and  St. 
Clair  Counties 

The  EPA  received  several  comments 
addressing  its  proposed  SO2 
nonattainment  redesignations  for 
portions  of  these  two  counties.  At  the 
outset  of  the  redesignation  process.  EPA 
notified  the  Governor  of  Illinois  that, 
based  upon  available  information,  EPA 
believed  that  Madison  and  St.  Clair 
Counties  should  be  redesignated 
nonattainment  for  SO2  (56  FR  16274, 
April  22. 1991).  In  the  State's  response, 
it  largely  agreed  with  EPA  (see,  e.g.,  57 
FR  43846).  However,  during  the 
comment  period  on  EPA's  pro[>osed 
action,  the  Illinois  Environmental 
Protection  Agency  (lEFA)  submitted 
ccHnments  claiming  that  recent 
developments  may  eliminate  themeed 
for  redesignation  of  these  areas.  The 
lEPA  informed  EPA  that  it  is  working 
with  sources  in  these  areas  to  develop 
permanent  and  enforceable  permit 
revisions  which  will  serve  to  address 
the  SOj  air  quality  problem  in  these 
areas.  The  State  fauis  committed  to 
submit  these  changes  to  EPA  in  the  form 
of  a  SIP  revision  by  October  31, 1993, 
and  as  far  in  advance  of  that  date  as 
possible.  Therefore,  the  State  has 
requested  that  EPA  not  proceed  with  the 
nonattainment  designation  for  these 
areas  at  this  time.  Others  commenting 
on  behalf  of  industry  in  these  areas  took 
a  similar  position  to  that  of  IEPA.*> 

The  EPA  is  deferring  final  action  at 
this  time  on  the  nonattainment 


'  ^4ote  tito  that  "planning  and  control 
conalderations"  hava  Infonned  EPA's  decision  to 
dafar  action  on  the  SO]  aiaaa  diacuaaed  balow. 


■One  commantar  raised  additional  issuea 
including  allegations  about  the  procedures  and 
technical  basis  associated  with  EPA's  propoeed 
redesignation  for  the  affected  portion  of  Madtaon 
County.  Becauae,  as  indicated  below,  EPA  la  not 
taking  final  action  on  this  area  at  this  lima.  EPA  is 
delenlng  response  to  these  comments. 


redesignation  for  these  areas  in  light  of 
the  recent  planning  efforts  by  the  State 
and  certain  sources  in  the  areas. 
However.  EPA  reserves  the  option  of 
issuing  a  nonattainment  redesignation 
for  these  areas  at  a  future  date.  In 
particular,  if  the  State  does  not  submit 
the  SIP  revision  for  these  areas  by  the 
October  31. 1993  commitment  date 
which  addresses  the  SO2  air  quality 
problem  in  these  areas,  EPA  intends  to 
assess  whether  a  nonattainment 
redesignation  for  these  areas  should  be 
finalized  and  would  likely  proceed  with 
such  a  final  redesignation  at  that  time. 

Pennsylvania — Portion  of  Allegheny 
County 

As  stated  in  the  September  22, 1992 
Federal  Register  notice  (57  FR  23846), 
EPA's  rationale  for  proposing 
redesignation  of  the  portion  of 
Allegheny  County  inclusive  of  Lincoln, 
Liberty,  Glassport,  and  Port  Vue 
Boroughs  and  the  city  of  Clairton  to 
nonattaiiunent  is  due  to  monitored 
violations  of  the  24-hour  standard  for 
SO2.  The  24-hour  standard  was  violated 
in  1986  and  1988. 

The  comroenters  contend  that  the 
principle  source  of  SO3  emissions  in  the 
proposed  nonattainment  area.  U.S. 
Steel-Clairton  Works,  has  invested  a 
substantial  amount  of  money  and  e^ort 
into  making  enhancements  to  its  coke 
oven  gas  desulfurization  facility. 
Furthermore,  it  is  suggested  that  the 
changes  have  led  to  documented 
improvements  in  air  quality  in  the 
"Qairton  area."  The  commenters 
contend  that  the  recent  actions  on  the 
part  of  U.S.  Steel  are  adequate  to  protect 
the  NAAQS  for  SO2  in  the  proposed 
nonattainment  area.  The  commenters 
provided  information  correlating  the 
monitored  exceedances  vdth  sp)ecific 
sulfur-removal  equipment  failures  and 
outages.  The  commenters  believe  that 
the  recent  upgrading  of  the 
desulfurization  facility  at  the  Clairton 
Works  has  remedied  these  previous 
equipment  malfunctions  which 
produced  the  monitored  exceedances  of 
the  NAAQS.  Therefore,  the  area  should 
not  be  redesignated  to  nonattainment. 

In  response  to  above  comments,  EPA 
is  encouraged  by  the  progress  made  by 
U.S.  Steel  in  reducing  its  emissions  of 
SO2.  Therefore.  EPA  is  not  taking  final 
action  at  this  time  for  the  "Clairton 
area."  The  EPA  will  work  closely  with 
the  State  of  Pennsylvania  and  Allegheny 
County  as  it  codifies  these  significant 
improvements  to  the  desulfurization 
facility  into  the  federally-approved  SIP 
for  Allegheny  County  (through  the 
Pennsylvania  SIP).  However.  EPA 
retains  the  right  to  finalize  the  proposed 
redesignation  of  the  area  if  Allegheny 
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County  does  not  submit  a  SIP  revision 
for  the  "Clairton  area"  as  expeditiously 
as  possible. 

IV.  Significance  of  Today's  Action 

A.  Significance  for  PKf-lO 

Areas  redesignated  as  nonattainment 
in  today's  action  are  subject  to  the 
applicable  requirements  of  part  D.  title 
I  of  the  Act  and  will  be  classified  as 
moderate  by  operation  of  law  (see 
section  188(a)  of  the  Act).  Within  18 
months  of  the  redesignation.  the  State  is 
required  to  submit  to  EPA  an 
implementation  plan  for  the  area 
containing,  among  other  things,  the 
following  requirements:  (1)  Provisions 
to  assure  that  reasonably  available 
control  measures  (including  reasonably 
available  control  technology)  are 
implemented  within  4  years  of  the 
redesignation;  (2)  a  permit  program 
meeting  the  requirements  of  section  173 
governing  the  construction  and 
operation  of  new  and  modified  major 
stationary  sources  of  PM-10;  (3) 
quantitative  milestones  which  are  to  be 
achieved  every  3  years  until  the  area  is 
redesignated  attainment  and  which 
demonstrates  reasonable  further 
progress,  as  defined  in  section  171(1), 
toward  timely  attainment;  and  (4)  either 
a  demonstration  (Including  air  quality 
modeling)  that  the  plan  will  provide  for 
attainment  of  the  PM-10  NAAQS.as 
expeditiously  as  practicable,  but  no  later 
than  the  end  of  the  sixth  calendar  year 
after  the  area's  designation  as 
nonattainment,  or  a  demonstration  that 
attainment  by  such  date  is  impracticable 
[see.  e.g..  sections  188(c).  189(a).  189(c). 
and  172(c)  of  the  Act).  The  EPA  has 
issued  detailed  guidance  on  the 
statutory  requirements  applicable  to 
moderate  PM-10  nonattainment  area 
(see  57  FR  13498  (April  16, 1992).  and 
57  FR  18070  (April  28. 1992)). 

The  State  is  also  required  to  submit 
contingency  measures,  pursuant  to 
section  172(c)(9)  of  the  Act.  which  are 
to  take  efiiect  without  further  action  by 
the  State  or  EPA,  upon  a  determination 
by  EPA  that  an  area  has  failed  to  make 
reasonable  further  progress  or  attain  the 
PM-10  NAAQS  by  the  applicable 
attainment  date  (see  57  FR  13510- 


13512, 13543-13544).  The  EPA  is 

hereby  establishing  the  schedule  for 
submission  of  contingency  measures  as 
called  for  in  section  172(b)  of  the  Act. 
The  affected  States  are  to  submit 
contingency  measures  for  the  areas 
redesignated  nonattainment  for  PM-10 
in  today's  action  within  18  months  of 
redesignation. 

B.  Significance  for  SO2 

The  EPA  is.  by  today's  action, 
redesignating  two  areas  as 
nonattainment  for  both  the  primary  and 
secondary  standards  for  SO2.  The 
affected  States  must  submit 
implementation  plans  to  EPA  wiLhin  18 
months  after  promulgation  of  the 
nonattainment  designations  for  SO2, 
meeting  the  requirements  of  part  D.  title 
I  of  the  Act  (see  section  191(a)  of  the 
Act).  The  implementation  plans  must 
provide  for  attainment  of  the  SO2 
NAAQS  as  expeditiously  as  practicable, 
but  no  later  than  5  years  fit)m  the  date 
of  the  final  nonattainment  designation 
(see  section  192(a)  of  the  Act).  As  with 
PM-10,  EPA  has  issued  detailed 
guidance  on  the  development  of  SIP's 
for  SO2  nonattainment  areas  that  are 
consistent  with  part  D.  title  I  of  the  Act 
(see  57  FR  13498). 

VL  Miscellaneous 

A.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  |5  U.S.C. 
605(b)].  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

Redesignation  of  an  area  to 
nonattainment  under  section  107(d)(3) 
of  the  Act  does  not  impose  any  new 
requirements  on  small  entities. 
Redesignation  is  an  action  that  affects 
the  status  of  a  geographical  area  and 
does  not  impose  any  regulatory 
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requirements  on  sources.  To  the  extent 
that  an  affected  State  must  adopt  new 
regulations,  based  on  an  area's 
nonattainment  status,  EPA  will  review 
the  effect  that  those  actions  have  on 
small  entities  at  the  time  the  State 
submits  those  regulations.  I  certify  that 
the  redesignation  action  announced 
today  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Petitions  for  judicial  review  of  this 
action  must  be  filed  as  provided  by 
section  307(b)(1)  of  the  Act  within 
February  22, 1994.  Filing  an 
administrative  petition  for 
reconsideration  of  the  rule  for  purposes 
of  judicial  review  nor  extend  the  time 
within  which  a  j)etition  for  judicial 
review  of  the  rule  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
the  rule  (see  section  307(b)(1)).  This 
action  may  not  be  challenged  in  any 
subsequent  proceedings  to  enforce  its 
requirements  (see  section  307(b)(2)). 

Vn.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  6  of  Executive 
Order  12866. 

List  of  Subjects  in  40  CFR  Part  81 

Environmental  protection,  Air 
pollution  control.  National  parks. 
Wilderness  areas. 

Dated:  December  13. 1993. 
Carol  M.  Bro%imer, 

Administrator. 

Therefore,  40  CFR  part  81  is  amended 
as  follows: 

PART  81— [AMENDED] 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 

2.  Section  81.303  is  amended  in  the 
table  for  "Arizona — PM-10"  by  adding 
a  second  entry  for  "Gila  County"  and  by 
adding  an  entry  for  "Mohave  County"  to 
read  as  follows: 

§81.303    Arizona. 


Designated  area 


Designation 


Classification 


Date 


Type 


Date 


Type 


Gaa  County  (part): 

Payson:  TION.  Sections  1-3.  10-15.  22-27.  and  34-36  of  R9E; 
T11N,  Sectoons  1-3.  10-15,  22-27  and  34-36  of  R9E:  T10- 
11N,  R10E;  TION,  Sections  j4-9,  16-21,  and  28-33  of  R11E: 
T1  IN.  Sections  4-9, 16-21.  and  28-33  of  R1  IE. 


Januaiy  20. 1994     Nonattamment .    January  20. 1994     Moderate. 
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Designated  area 


Designation 


Qassificalion 


Date 


Type 


Date 


Type 


Mohave  County  (Part): 

BuMead  City:  T21N.  R20-21W.  exchxfng  Lake  Mead  National    January  20. 1994     Nonattainment .    January  20, 1994     Moderate. 
Recreation  Area;  T20N,  R20-22W:  T19N,  R21-22W  exclud- 
ing Fort  Mohave  Indnn  Reservotioa 


3.  Section  81.305  is  amended  in  the  table  for  "California — PM~10  Nonattainment  Areas"  by  adding  entries  for  "Sac- 
ramento County"  and  "San  Bemadino  County"  to  read  as  follows: 

§81.305   Califomla. 


California— PM-1 0  Nonattainment  Areas 


Designated  area 


Designation 


Classification 


Date 


Type 


Date 


Type 


Sacramento  County  _ January  20. 1994  Nonattainment .    January  20, 1994     Moderate. 

San  Bemadino,  Inyo,  and  Kem  Courtties  Seartes  Valey  ptarming  area  Novefnt)er  15,  Noruttainment .    November  15,          Moderate. 

Rydrologic  Unit  •18090205.  1990.                                                   1990. 

San  Bemadino  County  (part):  exdudmg  VnaA  portion  located  in  the  January  20. 1994  Nonattairvnent .    January  20, 1994     Moderate. 

Seartes  Valley  Planning  area,  arxl  excluding  that  area  In  Vhe  South 

Coast  Air  Basin. 


4.  Section  81.306  is  amended  in  the  table  for  "Colorado — ^PM-10  Nonattainment  Areas"  by  adding  an  entry  for 
"Routt  (bounty"  to  read  as  follows: 

181.306    Colorado.  * 
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Coloraoo-PM-10  Nonatta»<ment  Areas 


Designated  area 


Designation 


uassmcaoon 


Date 


y 


Type 


Date 


Type 


Routt  County  (Part): 

^  ^5?'!2^?!li?r^  ^^  ^''•'^  *•■**•«*  •'y  »*  f*«*    January  30.1994  .    Nonattainment.    January  30. 1994     Modvate. 
County  Commisaloners  on  May  28, 1991  and  the  Colorado  Air  ow«ryou,i»»4     Mooacate. 

Quaiily  Control  Commission  on  June  20. 1991. 


«tv^°rL5^»c\n.!*  '"^^^'^  In  the  table  for  -Idaho-PM-lO  Nonattainment  Areas"  by  adding  an  entry  for  "Shoshone 


Coimty"  to  read  as  follows: 
181413 


Idaho— PM-1 0  Nonattaiw^ient  Areas 


II 


Designated  area 


Designation 


ddssiscflboo 


Date 


Type 


Date 


Type 


Shofhone  County  (Part): 

''3iCK.''^r2:si2L:sr5ir5t3^     *«-y2o.,««  no«»™.«.  j.„^„.,^  »«.«.. 

Range  2  east.  Township  49;  South  quarter  of  Section  32  of 
Range  2  east.  Township  49  north  Section  5  of  Ringe  2  east. 
Township  48  northeast  half  gf  Section  6  of  Range  2  east. 
Township  48  northwest  quarter  of  Section  8  of  Raiige  2  east. 
Township  48  North;  and  exdudng  that  portion  of  Shoshone 
County  designated  nonatteinnient  for  PM-10  on  November 
15. 1990. 

City  of  Pinehurst ; November  15.  Nonattainment .    Novennbor  15. 

1990.  1990. 


Moderate. 


"c  ^A  ^°°  ®»  ^^^  *^  amended  in  the  table  for  "Montana-PN4-I0  Nonattainment  Areas"  by  adding  an  entry  for 
Sanders  County    to  read  as  follows:  ^^  ' 

161427    MontMW. 


Montana— PM-10  Nonattainment  Areas 


Designated  area 


Designation 


Classilication 


Date 


Type 


Date 


Type 


Sanders  County  (Part): 

i'issx:'TSs:^:;L:^,!T^,S',,';^^^^  j««,2..,9«  noo-*™™.  j««,«,.,9«  »«*«. 
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8.  Section  81.333  is  amended  by  adding  a  table  for  "New  York— PM-10"  and  by  adding  an  entry  "New  York 
County"  to  read  as  follows: 

ftl.333    NMvYorlL 


New  YORK— PM-10 


Designated  area 


Designation 


Classification 


Date 


Type 


Date 


Type 


New  Yofk  County 


January  20, 1994     Nonattainment .    January  20, 1994     Moderate. 


•        •        •        •        • 


9.  Section  81.338  is  amended  by  amending  the  table  for  "Oregon— PM-10  Nonattainment  Areas"  by  adding  an 
entry  for  "Lane  County"  to  read  as  follows: 

181.338   Oregon. 


Oregon— PM-10  Nonattainment  Areas 


Designated  area 


Designation 


Classification 


Date 


Type 


Date 


Type 


-  -  •  # 

Lane  County  (part)  Oafcridge:  The  UrtMW  Growtti  boundary  area January  20, 1994     Nonattainment .    January  20.  ^994      Moderate. 


•        •        •        •        • 


10.  Section  81.339  is  amended  in  the  table  for  "Pennsylvania— SO2"  by  revising  the  entry  for  "Warren  County* 


to  read  as  follows 
181439    Pennsylvania. 


"i^ 
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00s    67345 


Pennsylvania— SO2 


Designatod  area 


Does  not  meet       '^'JSJ?!?!''***     Canrwt  ha  cUssi-     Belter  than 
primary  standards        ^S^^}^         i-anrwt^  class^      j^^ 

standards 


standards 


VI.  Nofthweet  Pennsyhrania  Intrastate  AQCR: 
(A)  Warren  County: 

Conewango  Twp  „._ 

Mead  Twp 


Clarendon  Boro 

Warren  Boro  „ _ 

Pleasant  Twp ZZ.1.Z.."~1 

Glade  Twp . „"."..."..l"...!! 


X 


X 

—    X 


X 
X 


<o,i^^Z^l1^:y^'^S^^J:^^!^yXZ^JX;^-'0  N»-..a>nn,e„,  W  b,  .ddi„,  .„  e„». 


§81.349    West  Virginia. 


k        •        •        • 


West  Virginia— PM-10  Nonattainment  Areas 


Designated  area 


Designation 


Classification 


Dale 


Type 


Date 


Type 


Hancock  «K»BrooKe  Counties  (Part,  The  dtyclWeirton  ........._ 'january  20. 1994     lionattainmen. .    JanuLry20, 


1994     Moderate. 


•        • 


torida^Sifows"'''  "  ""'"^"^  ^  ^'  ''''^'  '°'  "^^  Virginia-SO."  by  adding  an  entty  for  "Hancock  County' 
§81.34«    WestVlrglnta. 


•        •        • 


West  Virginia— SO2 


Designated  area 


Doesnolmeet       ^^*^J[I?i"*®*     Cannot  he  etes«-     Betterthan 
pnmar/ standards        secorxJary        i^annoi  oe  ctessi-       _^ — . 


standards 


fed 


national 
starxlards 


Hanrock  County  (Part)  The  city  of  Weirton.  indudvig  Butter  and  Clay: 
Magisterial  Districts 


Remainder  of  State 
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[FR  Doc  83-30966  Filed  12-20-43;  8:45  un] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

42  CFR  Part  60 
RtNOMS-ACST 

Health  Education  AaalatarKe  Loan 
Program 

agency:  Public  Health  Service,  HHS. 
ACTION:  Final  regulation. 

SUMMARY:  This  rule  amends  existing 
regulations  governing  the  Health 
Education  Assistance  Loan  (HEAL) 
program  to  require  lenders  to  report  a 
tMJrrower's  HEAL  indebtedness  to  one  or 
more  national  credit  bureaus  aiter  the 
loan  has  been  fully  disbursed:  to 
include  hearing  procedures  prior  to 
termination  from  the  program  for 
lenders,  holders,  and  schools:  and  to 
provide  authority  for  schools  to 
withhold  services  from  defauhed  HEAL 
borrowers. 

EFFECRVC  DATE:  This  regulation  is 

effective  December  21, 1993. 

FOR  FURTHER  MFORMATKM  CONTACT: 

James  W.  Farrington,  D.MD.,  Deputy 
Director,  Division  of  Student  Assistance, 
Bureau  of  Health  Professions,  Health 
Resources  and  Services  Administration, 
Room  8-48,  Parldawn  Building,  5600 
Fishers  Lane,  Rockville,  Maryland 
20857;  telephone  number:  301  443- 
1173. 

SUPPI^MENTARY  INFORMATION:  On 
October  1, 1990,  the  Assistant  Secretary 
for  Health,  with  the  approval  of  the 
Secretary  of  Health  ana  Human 
Services,  published  in  the  Federal 
Register,  (55  FR  40140),  a  Notice  of 
Proposed  Rulemaking  (NPRM)  to 
estabUsh  performance  standaitls  against 
which  school,  lender,  and  holder 
default  rates  would  be  measiued  and  to 
amend  the  HEAL  regulations  to  require 
lenders  to  report  a  Iwrrower's  HEAL 
indebtedness  to  one  or  more  national 
credit  bureaus  after  the  loan  has  been 
fully  disbursed:  to  include  bearing 
procedures  prior  to  termination  from  the 
program  for  lenders,  holders,  and 
schools:  and  to  provide  authority  for 
schools  to  withhold  services  from 
defaulted  HEAL  borrowers.  The  public 
comment  period  on  the  proposed 
regulations  closed  on  November  30. 
1990.  The  Department  received  121 
public  comments  on  this  NPRM  from 
105  sdiool  officials,  10  professional 
associations,  and  6  lenders  and  holders. 


The  Health  Professions  Education 
Extension  Amendments  of  1992  (Pub.  L. 
102-408)  established  specific 
performance  standards  for  schools, 
therefore  school  performance  standards 
will  not  be  addressed  in  this  final 
regulation.  Performance  standards  for 
lenders  and  holders  will  be  addressed  in 
a  separate  action.  The  conunents 
received  on  the  proposed  rule  and  the 
Department's  responses  to  the 
comments  are  discussed  below 
according  to  the  subparts,  section 
numbers,  and  headings  of  the  HEAL 
regulations  affected. 

Sulqpart  D— The  Lender  and  Holder 

Section  60.33    Making  a  HEAL  Loan 

Twelve  respondents  opposed 
paragraph  (h)  of  this  section,  which  ' 
would  require  the  lender  to  report  a 
borrower's  HEAL  indebtedness  to  one  or 
more  credit  bureaus  at  the  time  the  loan 
is  made.  These  respondents  wore 
concerned  about  potential  problems  that 
could  arise  due  to  credit  bureaus' 
unfamiliarity  with  student  loans,  and 
believed  that  it  would  be  necessary  to 
educate  credit  bureaus  regarding 
student  loans  if  this  provision  were  to 
work  effectively.  For  example, 
respondents  indicated  that  this 
requirement  could  lead  to  a  credit  report 
indicating  a  negative  credit  rating  as  a 
result  of  a  HEAL  loan  on  which  no 
payments  were  made,  when  actually  the 
borrower  was  in  a  deferment  status  or 
was  otherwise  not  expected  to  be 
making  payments.  Thus,  the  terms  and 
conditions  of  educational  loans  would 
need  to  be  made  known  to  credit 
bureaus  to  avoid  improper  negative 
credit  ratings  durins  grace  periods  and 
deferments.  While  the  Department 
shares  this  concern,  it  also  believes  that 
the  benefits  of  this  proposal,  in  terms  of 
making  creditors  fully  aware  of  a 
borrower's  indebtedness  and  thus 
helping  to  prevent  overborrowing,  are 
compelling  enough  to  warrant  its 
immediate  impleiddntation. 

There  was  also  concern  regarding  the 
possibility  that  a  borrower's  credit 
rating  might  be  adversely  affected  by  a 
"technical"  default,  which  occtirs  when 
a  borrower  who  qualifies  for  deferment 
is  placed  in  default.  To  distinguish 
between  a  "technical"  and  "true" 
default,  respondents  indicated  that  it 
would  be  necessary  to  have  a  reliable 
and  user-friendly  system  of  tracking  and 
encouraging  borrowers  to  file  deferment 
forms.  In  response,  the  Department 
notes  that  it  is  continuing  to  pursue 
approaches  for  simplifying  the 
dererment  notification  process  to  avoid 
"technical"  defaults.  However,  it  must 
also  be  noted  that  the  responsibility  for 


notifying  the  lender  or  holder  of 
deferment  activities  continues  to  rest 
with  the  borrower,  and  thus  it  is 
ultimately  the  borrower's  responsibility 
if  he  or  she  is  placed  in  default  due  to 
failure  to  notify  the  lender  or  holder  of 
deferment  eligibility.  A  so-called 
"technical"  default  is.  in  truth,  a  legal 
default  in  that  the  borrower  has 
breached  the  contractual  requirement  to 
either  begin  repayment  or  request  a 
deferment  by  mailing  the  appropriate 
forms.  In  these  instances,  the  borrower 
generally  can  resolve  the  default  in  a 
satisfactorily  manner  by  providing  the 
proper  deferment  documentation  to  the 
lender  or  holder. 

Numerous  respondents  stated  that  the 
proposal  does  not  indicate  whether 
reporting  to  credit  bureaus  is  to  occur 
after  the  initial  or  final  loan 
disbursement  and  offered  various 
suggestions  in  this  regard.  Two 
commenters  suggested  that  reporting 
should  occur  within  120  days  after  the 
loan  is  fully  disbursed  rather  than  when 
the  loan  is  initially  made,  since 
borrowers  may  reduce  the  original  loan 
amount  or  return  the  second 
disbursement.  This  approach  would 
minimize  the  reporting  of  erroneous 
data,  spare  borrowers  the  problems  and 
hardships  of  incorrect  reports,  and  save 
lenders  the  expense  of  cpstly  manual 
corrections.  Other  suggestions  were  to 
report  no  sooner  than  the  beginning  of 
the  grace  period  or  closer  to  the  time 
repayment  is  to  begin.  The  Department 
agrees  that  it  would  be  appropriate  to 
delay  reporting  until  after  the  loan  is 
fully  disbursed,  and  believes  that  120 
days  is  an  adequate  amount  of  time  to 
allow  for  this  reporting  to  be  done. 
However,  the  Department  does  not  favor 
delaying  reporting  until  the  beginning  of 
the  grace  period  or  repayment  period, 
since  it  is  likely  that  a  borrower  may 
incur  consiuner  debt  dxiring  this  time 
that  should  be  granted  by  a  creditor 
with  full  knowledge  of  the  borrower's 
HEAL  indebtedness.  Accordingly,  the 
provision  in  paragraph  (h)  of  this 
section  has  been  modified  to  clarify  that 
reporting  must  occur  no  later  than  120 
days  after  the  date  that  the  lender  makes 
the  final  disbursement  on  each  loan. 

One  respondent  stated  that  the 
requirement  should  specify  that  the 
reporting  must  be  to  national,  rather 
than  local,  credit  bureaus.  The 
Department  agrees  and  has  amended 
this  provision  in  paragraph  (h)  of  this 
section  as  well. 
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Section  60.43    Limitation,  Suspension, 
or  Termination  of  the  Eligibility  of  a 
HEAL  Lender  or  Holder 

Five  respondents  opposed  this 
section,  which  would  revise  the 
procedures  for  limiting,  suspending,  or 
terminating  the  eligibility  of  a  HEAL 
lender  or  holder.  Of  these,  three 
respondents  indicated  that  it  seemed 
unnecessarily  harsh  for  a  hearing  to  be 
denied  at  the  discretion  of  the  Secretary, 
and  that  the  right  to  a  hearing  should 
not  be  contingent  upon  a  determination 
by  the  Secretary  that  a  hearing  is 
-justified.  This  concern  focused  on  a 
belief  that  the  provision  was  proposing 
to  eliminate  due  process.  One 
respondent  stated  that  the  existing 
procedures  followed  by  the  Department 
of  Education  (ED)  for  the  Federal 
Stafford  Loan  program  were  better 
suited  to  HEAL  In  response,  the 
Department  clarifies  that  these 
procedures  do  not  eliminate  due 
process,  but  merely  assure  that  the 
hearing  process  is  limited  to  cases 
where  there  are  factua.'  issues  in 
dispute.  If  such  issues  cannot  be 
presented,  there  is  no  basis  for 
conducting  a  hearing. 

Three  respondents  suggested  that  a 
mechanism  such  as  a  registered  letter  or 
certified  mail  with  a  return  receipt  be 
used  in  the  notification  process  to     - 
assure  that  the  document  is  received, 
especially  given  the  short  time  period 
within  which  a  reply  is  required.  The 
Department  notes  that,  although  this 
was  not  specifically  stated  in  3ie 
proposed  provision,  certified  mail  is 
routinely  used  in  other  departmental 
student  aid  programs  when  termination 
is  pending,  and  will  be  used  for  the 
HEAL  program  as  well.  However, 
because  of  the  concerns  expressed,  the 
provision  in  the  introductory  text  of 
paragraph  (b)  of  this  section,  has  been 
amended  to  state  that  certified  mail  will 
be  used  to  notify  a  lender  or  holder 
when  termination  is  pending.  (A  similar 
amendment  has  been  made  to  §  60.60(b) 
relative  to  notifying  any  school  subject 
to  termination.) 

One  respondent  stated  that  the 
timeliness  and  location  of  the  hearing 
should  be  studied  further.  In  response, 
the  Department  has  found  that  these 
timeframes  have  worked  effectively  in 
the  past  With  regard  to  location,  the 
Deoartment's  resources  do  not  permit  it 
to  hold  hearings  outside  the 
Washington,  IX:,  metropolitan  area. 
However,  in  some  cases  an 
Administrative  Law  Judge  may  be  able 
to  try  a  case  without  oral  argument  or 
through  telephone  conferences. 

One  respondent  asked  whether 
schools  would  be  notified  of  a  lender's 


pending  termination,  to  provide  them 
with  time  to  seek  alternative  lenders 
and  to  review  the  lender's  handling  of 
their  accounts  as  it  relates  to  the  defauh 
issue.  The  Department  notes  that 
schools  can  obtain  information  on  a 
lender's  status  at  any  time  by  contacting 
the  Division  of  Student  Assistance. 

Section  60.60    Limitation.  Suspension, 
or  Termination  of  the  Eligibility  of  a 
HEAL  School 

Six  respondents  opposed  this  section, 
which  would  revise  the  procedures  for 
limiting,  suspending  or  terminating  the 
eligibility  of  a  HEAL  school.  Many  of 
the  concerns  expressed  were  similar  to 
those  discussed  and  addressied  under 
§  60.43  (see  above),  which  proposed  a 
similar  provision  for  lenders  and 
holders.  Most  concerns  focused  on  a 
perception  that  this  provision  gives  the 
Department  too  much  control  over  the 
hearing  process.  Respondents  suggested, 
for  example,  that  schools  (rather  than 
the  Department)  should  determine 
whether  a  hearing  is  appropriate,  or  that 
any  party  which  submits  a  request  and 
summary  or  arguments  should  be 
granted  a  hearing.  The  Department 
clarifies  that  the  provision  is  not 
designed  to  arbitrarily  allow  the 
Department  to  deny  a  hearing,  but 
merely  assures  when  a  hearing  is 
granted  that  there  are  substantive  and 
relevant  issues  in  dispute  that  warrant 
a  hearing. 

One  respondent  stated  that  schools 
should  be  allowed  to  comment  on  the 
procedives  to  be  followed  in  the  hearing 
process.  In  response,  the  Department 
clarifies  that  the  hearing  would  be 
handled  in  accordance  with  existing 
standard  procedures  for  the  Health 
Professions  Student  Loan  and  Nursing 
Student  Loan  programs  and  are  not 
being  established  specifically  for  the 
HEAL  program. 

Two  respondents  requested  that  the 
Department  provide  schools  with 
information  regarding  their  HEAL 
borrowers,  with  one  asking  for  quarterly 
status  reports,  and  the  other  insisting 
that  the  Department  provide  schools 
with  a  report  which  shows  the  accounts 
used  in  calculating  the  default  rates,  so 
that  the  school  can  verify  that  the 
default  rate  is  acciuBte.  The  Department 
notes  that  it  currenUy  provides  schools 
with  reports  listing  the  status  of  their 
HEAL  borrowers  on  a  regular  basis,  and 
will  work  with  schools  to  assure  that 
they  have  appropriate  data  on  their 
HEAL  borrowers.  It  also  provides 
schools  on  an  annual  basis  a  list  of  all 
loans  that  comprise  their  annual  default 
rate  and  the  calculation  used  to 
determine  their  default  rate. 


As  an  alternative  to  termination,  one 
respondent  suggested  that  schools  that 
fail  to  meet  the  standard  be  given  the 
option  of  higher  interest  rates,  penalties 
or  increased  premiums.  In  response,  the 
Department  notes  that  the  Health 
Professions  Education  Extension 
Amendments  of  1992  (Pub.  L  102-408) 
established  school  performance 
standards,  which  include  different 
levels  of  risk  and  penalties  and  higher 
insurance  premiums.  Termination 
procedures  are  addressed  in  this  final 
regulation. 

One  respondent  questioned  what 
effect  a  previous  HEAL  audit  would 
have  on  a  hearing  if,  for  example,  the 
school  had  complied  with  all  findings. 
The  Department  notes  that,  while  audit 
results  could  be  used  by  the  school  as 
an  indication  of  the  effectiveness  of  its 
management  activities,  it  would  still  be 
necessary  for  the  school  to  demonstrate 
compliance  with  the  HEAL  regulations 
to  avoid  the  penalties  of  non- 
compliance. 

Section  60.61    Responsibilities  of  a 
HEAL  School 

Fifty-one  respondents  opposed 
paragraph  (d)  of  this  section,  which 
would  require  that  a  school  withhold 
services,  including,  but  not  limited  to. 
academic  transcripts,  financial  aid 
transcripts,  and  alumni  services,  from  a 
defaulted  HEAL  borrower,  except  in 
instances  where  the  borrower  has  filed 
for  bankruptcy. 

Nine  respondents  asserted  that 
withholding  academic  transcripts  would 
be  counterproductive,  in  that  it  would 
make  it  more  difficuh  for  a  defaulted 
graduate  to  secure  gainful  employment 
ftt)m  which  repayments  could  be 
initiated,  or  to  obtain  residencies,  staff 
positions,  or  continuing  education. 
Others  indicated  that  this  proposal  was 
not  feasible,  explaining  that  State 
schools  have  limited  control  over  the 
release  of  academic  transcripts  and  that 
withholding  such  could  violate  a 
defaulter's  property  rights  as  guaranteed 
by  the  Constitution.  Commenters  also 
stated  that  the  withholding  of  services 
should  be  an  institutional  prerogative 
rather  than  a  Federal  mandate. 

Nine  respondents  questioned  their 
ability,  as  financial  aid  office  staff,  to 
monitor  or  withhold  alumni  services.  It 
was  noted  that  in  some  cases,  part  of  the 
alumni  services  is  to  offer  counseling  to 
student  loan  borrowers,  and  that 
withholding  this  service  could  be 
counterproductive.  Some  respondents 
also  indicated  that  the  alumni 
association  is  sometimes  a  separate  legal 
entity  which  does  not  fall  under  the 
control  of  the  school,  and  that  it  was 
beyond  the  scope  of  the  Department's 
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authority  to  suggest  withholding  such 
services.  Other  concerns  were  as 
follows:  (1)  Withholding  services  on 
behalf  of  another  entity  (i.e.,  the  HEAL 
lender  or  holder)  exceeds  the  ordinary 
fiduciary  responsibilities  of  the  school; 
(2)  withholding  services  based  on  third 
party  information  presents  a  great  risk  to 
the  school,  which  would  need 
indemnification  protection  holding 
them  harmless  in  legal  action  for 
damages  relating  to  withholding 
services  when  the  action  resultcNcI  ht>m 
incorrect,  misleading,  or  untimely 
information;  and  (3)  this  would  not  have 
much  imp>act  in  reducing  defauhs, 
while  creating  an  added  burden  for 
schools. 

Some  respondents  suggested  that  (1) 
more  guidance  was  needed  on  specific 
services  to  be  withheld  and  penalties  of 
noncompliance,  and  (2)  the  provision 
should  be  flexible  enough  to  allow  for 
negotiation  with  the  student,  since  this 
could  drastically  affect  a  borrower's 
ability  to  practice. 

The  Department  wants  to  provide 
schools  with  the  authority  necessary  to 
assist  in  improving  their  school  default 
rates  and  encourage  payments  on 
defaulted  loans.  Withholding  services. 
Such  as  the  type  of  measures  which 
have  been  proposed,  fivm  a  HEAL 
borrower  who  has  defaulted  on  a  HEAL 
loan  received  while  enrolled  in  that 
school,  may  encourage  that  borrower  to 
begin  repayment  on  the  defaulted  loan. 
However,  since  schools  may  determine 
that  there  are  situations  when 
withholding  services  would  hinder  the 
borrower's  ability  to  repay  a  HEAL  loan, 
the  Department  has  amended  this 
provision  to  authorize,  rather  than 
require,  schools  to  withhold  services 
from  defaulted  HEAL  borrowers.  This 
will  allow  each  school  to  determine 
how  to  implement  this  provision  in  a 
manner  that  will  be  most  beneficial  to 
its  efforts  to  reduce  HEAL  defaults.  The 
Department  clariHes  that,  prior  to  this 
regulation  the  HEAL  regulations  were 
silent  on  this  issue,  thereby 
necessitating  the  school  to  depend  upon 
State  law.  Schools  interested  in 
withholding  services  of  the  typ>e 
proposed  had  to  consult  their  own  legal 
counsel  to  determine  what  actions,  if 
any,  were  permissible  under  State  law. 
Since  Federal  regulations  supersede 
State  law,  this  should  no  longer  be 
necessary. 

Respondents  suggested  that  once  the 
borrower  makes  satisfactory  repayment 
arrangements,  services  should  be 
restored,  so  that  borrowers  would  have 
incentive  to  remedy  the  default.  The 
Department  agrees  that  services  should 
be  restored  once  the  borrower  provides 
evidence  to  the  school  that  a  default  has 


been  satisfactorily  resolved.  The 
provision  has  been  amended  to  reflect 
this. 

Eleven  respondents  stated  that  the 
requirement  to  withhold  financial  aid 
transcripts  conflicted  with  ED 
prohibition  against  withholding  a 
Hnancial  aid  transcript  from  a  student. 
Under  the  ED  requirements,  the 
financial  aid  transcript  must  be  released 
but  must  indicate  that  the  student  is  in 
default.  Other  respondents  were 
concerned  that  some  State  licensing 
boards  require  a  copy  of  the  academic 
transcript  to  take  State  boards,  and 
schools  should  be  permitted  to  release 
the  transcript  for  this  purpose,  with  a 
statement  on  the  transcript  indicating 
the  borrower's  default  status.  In 
response  to  these  comments,  the 
Department  has  deleted  the  requirement 
to  withhold  flnancial  aid  transcripts  and 
has  made  the  withholding  of  academic 
transcripts  optional.  In  addition,  the 
Department  concurs  that  academic  and 
flnancial  aid  transcripts,  when  released, 
must  indicate  the  default  status  of  the 
borrower.  The  provision  has  been 
amended  accordingly. 

Two  respondents  stated  that  this 
would  be  an  administrative  nightmare 
to  poUce,  since  the  school  is  not 
normally  the  lender  and  does  not 
receive  timely  notification  of  a 
borrower's  default  status.  Another 
respondent  suggested  that  the 
Department  must  assure  that  schools  are 
notified  of  defaults  in  a  timely  manner. 
In  response  to  concerns  regarding  timely 
notification  of  defaults,  the  Department 
notes  that  schools  are  sent  copies  of  the 
Department's  second  preclaims  letter, 
which  informs  them  that  a  borrower  is 
in  default.  In  addition,  the  Department 
will  continue  to  work  on  improving 
communication  with  schools  to  assure 
timely  notification  of  the  status  of  HEAL 
borrowers.  Nevertheless,  it  will  be  the 
defaulted  borrower's  responsibility  to 
provide  the  school  with  documentation 
from  the  lender,  holder,  or  Department 
when  a  default  has  been  resolved. 

Six  respondents  requested  specific 
guidance  regarding  whether  this 
provision  is  consistent  with  or  preempts 
existing  collection  standards  established 
under  the  Fair  Debt  Gallection  Practices 
Act  (FDCPA).  The  Department  notes 
that  this  activity  is  not  under  the 
purview  of  the  Fair  Debt  Collection 
Practices  Act. 

Five  respondents  indicated  that  the 
Department  needed  to  clarify  how 
"technical"  defaults  were  to  be  treated 
under  this  provision,  and  were 
concerned  that  "technical"  defaults 
would  be  placed  in  jeopardy  along  with 
real  defaults.  In  response,  the 
Department  notes  that  it  is  continuing  to 


pursue  approaches  for  simplifying  the 
deferment  notification  process  to  avoid 
"technical"  defaults.  However,  as  stated 
previously,  it  must  also  be  noted  that 
the  responsibility  for  notifying  the 
lender  or  holder  of  deferment  activities 
continues  to  rest  with  the  borrower,  and 
thus  it  is  ultimately  the  borrower's 
responsibility  if  he  or  she  is  placed  in 
defauh  due  to  failure  to  notify  the 
lender  or  holder  of  deferment  eligibility. 
A  so-called  "technical"  default  is,  in 
truth,  a  legal  default  in  that  the 
borrower  has  breached  the  contractual 
requirement  to  either  being  repayment 
or  request  a  deferment  by  mailing  the 
appropriate  forms.  In  these  instances, 
the  borrower  generally  can  resolve  the 
default  in  a  satisfactory  manner  by 
providing  the  proper  deferment 
documentation  to  the  lender  or  holder. 

Another  respondent  was  concerned 
that  a  school  must  have  access  to 
accurate  information  on  when  the 
borrower  has  filed  for  bankruptcy.  The 
Department  concurs,  however  it  is  the 
borrower's  responsibility  to  provide 
court  documentation  that  verifies  the 
filing  for  bankruptcy  upon  the  request  of 
the  school. 

Several  respondents  indicated  that  the 
Department  should  clarify  whether  the 
school  would  be  expected  to  withhold 
services  only  for  defaulted  borrowers 
who  received  funds  from  that  school,  or 
from  any  student  Who  defaulted  on  a 
HEAL  loan  at  any  school.  In  response, 
the  Department  clarifies  that  schools 
would  only  be  expected  to  withhold 
services  from  borrowers  who  defaulted 
on  loans  received  while  enrolled  at  that 
school. 

One  respondent  suggested  that 
residency  programs  could  withhold 
services  which  would  be  more 
meaningful  to  the  borrower.  The 
Department  notes  that  in  the 
administration  of  the  HEAL  program 
there  is  no  formal  linkage  with 
residency  programs.  As  a  result,  it  is  not 
possible  to  require  residency  programs 
to  withhold  services  from  defaulted 
HEAL  borrowers. 

Regulatory  Flexibility  Act  and 
Executive  Order  12291 

The  Department  expects  that  the 
resources  required  to  implement  the 
requirements  in  these  regulations  are 
minimal  in  comparison  to  the  overall 
resources  of  HEAL  schools,  lenders,  and 
holders.  Under  these  regulations, 
lenders  are  required  to  report  a 
borrower's  HEAL  indebtedness  to  one  or 
more  national  credit  bureaus  no  later 
than  120  days  after  the  loan  has  been 
fully  disbursed;  lender,  holder,  and 
school  hearing  procedures  would  be 
required  prior  to  termination  from  the 
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program:  and  authority  would  be 
provided  for  schools  to  withhold 
services  from  defaulted  HEAL 
borrowers.  These  regulations  should  not 
require  significant  additional  resources 
for  the  majority  of  schools,  lenders,  and 
holders.  Therefore,  in  accordance  with 
the  requirements  of  the  Regulatojy 
Flexibility  Act  of  1980,  the  Secretary 
certifies  that  these  regulations  will  not 
have  a  significant  impact  on  a 
substantial  number  of  HEAL  schools, 
lenders,  and  holders. 

The  Department  has  also  determined 
that  this  rule  does  not  meet  the  criteria 
for  a  major  rule  as  defined  by  section  (b) 
of  Executive  Order  12291.  In  addition. 


costs  will  not  exceed  the  threshold 
criteria  of  $100  million  for  major  rules, 
therefore  a  regulatory  impact  analysis  is 
not  required. 

Paperwork  Reduction  Act  of  1980 

This  final  rule  contains  information 
collections  which  have  been  approved 
by  OMB  under  the  Paperwork 
Reduction  Act  of  1980  and  assigned 
control  number  0915-0144.  The  title, 
description,  and  respondent  description 
of  the  information  collections  are  shown 
below  with  an  estimate  of  the  annual 
reporting  burden.  Included  in  this 
estimate  is  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 


data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Title:  Health  Education  Assistance 
Loan  (HEAL)  Program:  Withholding 
Services  and  Credit  Reporting. 

Inscription:  Lenders  and  holders 
must  report  new  HEAL  loans  to  national 
credit  bureaus.  Lenders,  holders,  and 
schools  requesting  a  hearing  prior  to 
termination  must  submit  a  statement  of 
material  issues  in  dispute.  Schools  are 
authorized  to  withhold  services  from 
defaulted  HEAL  borrowers. 

Description  o//?esponden(s;  Non- 
profit institutions  and  businesses  or 
other  for  profit. 

Estimated  Annual  Reporting  Burden: 


Section 


60.33(h) 

60.43(b) 
60.60<b) 


Total  Burden  Hours 


Number  of 
respond. 


23 

10 
10 


Responses 
per  respond. 


1.246 

1 
1 


Total  annual 
response 


28,660  (bor- 
rowers) 
10 
10 


Hours  per  re- 
sponse 


1  mia  (.02  hrs.) 

3hrs. 
3hrs. 


Total  bur- 
den hours 


477 

30 
30 


537 


We  received  no  public  comments  on 
the  estimated  public  reporting  burden. 
After  implementing  the  performance 
standard  provisions  of  Public  Law  102- 
408  the  estimate  of  the  annual  number 
of  respondents  has  been  revised 
downward  from  the  proposed  rule.  * 

'  List  of  Subjects  in  42  CFR  Part  60 

Educational  study  programs.  Medical 
and  dental  schools.  Health  professions. 
Reporting  requirements.  Loan 
programs — education.  Student  aid.  Loan 
programs— health. 

Dated:  September  30. 1993. 
PhUip  R.  Lee. 
Assistant  Secretary  for  Health. 

Approved:  November  18. 1993. 
Doniu  E.  Shalala. 
Secretary. 

[Ckitalog  of  Federal  Domestic  Assistance.  No. 
13.108,  Health  Education  Assistance  Loan 
Program) 

Accordingly,  42  CFR  part  60  is 
amended  to  read  as  follows: 

PART  60-MEALTH  EDUCATION 
ASSISTANCE  LOAN  PROGRAM 

1.  The  authority  citation  for  42  CFR 
part  60  is  revised  to  read  as  follows: 

Autharity:  Sec.  215.  of  the  Public  Health 
Service  Act.  58  Stat.  690.  as  amended.  63 
Stat  35  (42  U.S.C  216);  sec?  727-739A  of 
the  Public  Health  Service  Act,  90  Stat  2243, 
as  amended,  93  Stat.  582, 99  Stat  529-532. 
102  Stat  3122-3125  (42  U.S.C  294-294/-!); 
renumbered  as  sees.  702-720,  as  amended  by 
106  SUt  1994-2011  (42  U.S.C  292-292p). 


2.  Section  60.33.  in  subpart  D,  is 
amended  by  revising  the  parenthetical 
phrase  at  the  end  of  the  section  text;  and 
by  adding  a  new  paragraph  (h)  to  read 
as  follows: 

Subpart  D— The  Lender  and  Holder 

S  60.33    Making  a  HEAL  loan. 

•       •       •        •        • 

(h)  The  lender  must  report  a 
borrower's  HEAL  indebtedness  to  one  or 
more  national  credit  bureaus  within  120 
days  of  the  date  the  final  disbursement 
on  the  loan  is  made.  (Approved  by  the 
Office  of  Management  and  Budget  under 
control  numbers  0915-0043.  0915-0108. 
and  0915-0144) 

3.  Section  60.43  is  amended  by 
redesignating  paragraphs  (b)  and  (c)  as 
paragraphs  (c)  and  (d),  respectively;  by 
revising  paragraph  (a);  by  adding  a  new 
paragraph  (b);  and  by  adding  a 
parenthetical  phrase  at  the  end  of  the 
section  text  to  read  as  follows: 

S  60.43    Umltatton,  auspenaion.  or 
termination  of  the  eligibility  of  a  HEAL 
lender  or  holder. 

(a)  The  Secretary  may  limit,  suspend, 
or  terminate  the  eligibility  under  the 
HEAL  program  of  an  otherwise  eligible 
lender  or  holder  that  violates  or  fails  to 
comply  with  any  provision  of  title  VII. 
part  A,  subpart  I  of  the  Act  as  amended 
{42  U.S.Q  292-292p),  these  regulations, 
or  agreements  with  the  Secretary 
concerning  the  HEAL  program.  Prior  to 
terminating  a  lender  or  holder's 
participation  in  the  program,  the 
Secretary  will  provide  &e  entity  an 


opportunity  for  a  hearing  in  accordance 
with  the  procedures  under  paragraph  (b) 
of  this  section. 

(b)  The  Secretary  will  provide  any 
lender  or  holder  subject  to  termination 
vkrith  a  written  notice,  sent  by  certified 
mail,  specifying  his  or  her  intention  to 
terminate  the  lender  or  holder's 
participation  in  the  program  and  stating 
that  the  entity  may  request,  wathin  30 
days  of  the  receipt  of  Uiis  notice,  a 
formal  hearing,  if  the  entity  requests  a 
hearing,  it  must,  within  90  days  of  the 
receipt  of  the  notice,  submit  material, 
factual  issues  in  dispute  to  demonstrate 
that  there  is  cause  for  a  hearing.  These 
issues  must  be  both  substantive  and 
relevant.  The  hearing  will  be  held  in  the 
Washington.  DC  metropolitan  area.  The 
Secretary  will  deny  a  hearing  if: 

(1)  The  request  for  a  hearing  is 
untimely  (i.e..  fails  to  meet  the  30-day 
reouirement); 

(2)  The  lender  or  bolder  does  not 
provide  a  statement  of  material,  factual 
issues  in  dispute  within  the  90-day 
required  period;  or 

(3)  The  statement  of  factual  issues  in 
dispute  is  frivolous  or  inconsequential. 
In  the  event  that  the  Secretary  denies  a 
hearing,  the  Secretary  will  send  a 
written  denial,  by  certified  mail,  to  the 
lender  or  holder  setting  forth  the 
reasons  for  denial.  If  a  hearing  is  denied, 
or  if  as  a  resuh  of  the  hearing, 
termination  is  still  determined  to  be 
necessary,  the  lender  or  holder  will  be 
terminated  from  participation  in  the 
program.  An  entity  will  be  permitted  to 
reapply  for  participation  in  the  program 
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when  it  demonstrates,  and  the  Secretary 
agrees,  that  it  is  in  compliance  with  all 
HEAL  requirements. 

•        •        •        •        • 

(Approved  by  the  Office  of  Management 
and  Budget  under  control  number  0915- 
0144) 

4.  Section  60.60.  in  subpart  E,  is 
amended  by  redesignating  paragraphs 
(b)  and  (c)  as  paragraphs  (c)  and  (d), 
respectively;  by  revising  paragraph  (a); 
by  adding  a  new  paragraph  (b);  and  by 
adding  a  parenthetical  phrase  at  the  end 
of  the  section  text  to  read  as  follows: 

Subpart  E— The  School 

160.60    Umitation,  auapansion,  or 
termination  of  the  eUglbUity  of  a  HEAL 
acltooL 

(a)  The  Secretary  may  limit,  suspend, 
or  terminate  the  eligibility  under  the 
HEAL  program  of  an  otherwise  eligible 
school  that  violates  or  fails  to  comply 
with  any  provision  of  title  VII,  part  A, 
subpart  I  of  the  Act  as  amended  (42 
U.S.C  292-292p),  these  regulations,  or 
agreements  with  the  Secretary 
concerning  the  HEAL  program.  Prior  to 
terminating  a  school's  participation  in 
the  program,  the  Secretary  will  provide 
the  school  an  opportunity  for  a  hearing 
in  accordance  with  the  procedures 
underparagraph  (b)  of  this  section. 

(b)  Ine  Secretary  will  provide  any 
school  sub)ect  to  termination  with  a 
written  nodce,  sent  by  certified  mail, 
specifying  his  or  her  intention  to 
terminate  the  school's  participation  in 
the  program  and  stating  that  the  school 
may  request,  within  30  days  of  the 
receii^  of  this  notice,  a  formal  hearing. 
If  the  school  requests  a  hearing,  it  must, 
within  90  days  of  the  receipt  of  the 
notice,  submit  material,  factual  issues  in 
dispute  to  demonstrate  that  there  is 
cause  for  a  hearing.  These  issues  must 
be  both  substantive  and  relevant.  The 
hearing  will  be  held  in  the  Washington, 
DC  metropolitan  area.  The  Secretary 
will  deny  a  hearing  if: 

(1)  The  request  tor  a  hearing  is 
untimely  (i.e.,  fails  to  meet  the  30-day 
reouirement); 

(2)  The  school  does  not  provide  a 
statement  of  material,  factual  issues  in 
dispute  within  the  90-day  required 
period;  or 

(3)  The  statement  of  factual  issues  in 
dispute  is  firivolous  or  inconsequential. 
In  the  event  that  the  Secretary  denies  a 
hearing,  the  Secretary  will  send  a 
written  denial,  by  certified  mail,  to  the 
school  setting  forth  the  reasons  for 
denial.  If  a  hearing  is  denied,  or  if  as  a 
result  of  the  hearing,  termination  is  still 
determined  to  be  necessary,  the  school 
will  be  terminated  from  participation  in 
the  program.  A  school  will  be  permitted 


to  reapply  for  participation  in  the 
program  when  it  demonstrates,  and  the 
Secretary  agrees,  that  it  is  in  compliance 
with  all  HEAL  requirements. 

•  •        •        •        • 

(Approved  by  the  Office  of  Management 
and  Budget  under  control  number  0915- 
0144) 

5.  Section  60.61,  in  subpart  E,  is 
amended  by  adding  a  new  paragraph  (d) 
to  read  as  follows: 

S  60.61    Responstt>mtlesofaHEALachooL 

•  •        •        •        * 

(d)  A  school  is  authorized  to  withhold 
services  firom  a  HEAL  borrower  who  is 
in  default  on  a  HEAL  loan  received 
while  enrolled  in  that  school,  except  in 
instances  where  the  borrower  has  filed 
for  bankruptcy.  Such  services  may 
include,  but  are  not  limited  to  academic 
transcripts  and  alumni  services. 
Defaulted  HEAL  borrowers  who  have 
filed  for  bankruptcy  shall  provide  court 
documentation  that  verifies  the  filing  for 
bankruptcy  upon  the  request  of  the 
school.  Schools  will  also  supply  this 
information  to  the  Secretary  upon 
request.  All  academic  and  financial  aid 
transcripts  that  are  released  on  a 
defaulted  HEAL  borrower  must  indicate 
on  the  transcript  that  the  borrower  is  in 
defauh  on  a  HEAL  loan.  It  is  the 
responsibility  of  the  borrower  to  provide 
the  school  with  dociunentation  from  the 
lender,  holder,  or  Department  when  a 
default  has  been  satisfactorily  resolved, 
in  order  to  obtain  access  to  services  that 
are  being  withheld,  or  to  have  the 
reference  to  default  removed  from  the 
academic  and  financial  aid  transcripts. 

|FR  Doc  93-31064  Filed  12-20-93;  8:45  ami 
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Health  Care  Financing  Administration 

42  CFR  Parts  412  and  413 

[BP0-^1-CN] 

RIN093a-AQ23 

Medicare  Program;  Cttanges  to  the 
Hospital  Inpatient  Prospective 
Payment  Systems  and  Fiscal  Year  1994 
Rates;  Correction 

agency:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
ACnON:  Final  rule;  correction. 

SIWMARY:  In  the  September  1. 1993. 
issue  of  the  Federal  Register  (FR  Doc 
95-21026)  (58  FR  46270),  we  revised  the 
Medicare  hospital  inpatient  prospective 
payment  systems  for  operating  costs  and 
capital-related  costs  to  implement 
necessary  changes  arising  from  our 
continuing  experience  with  the  system. 


Additionally,  in  the  addendum  to  that 
final  rule,  we  announced  the 
prospective  payment  rates  for  Medicare 
hospital  inpatient  services  for  operating 
costs  and  capital-related  costs 
applicable  to  discharges  occurring  on  or 
after  Ovjtober  1, 1993,  and  set  forth 
update  factors  for  the  rate-of-increase 
limits  for  hospitals  and  hospital  units 
excluded  from  the  prospective  payment 
systems.  This  notice  corrects  errors 
made  in  that  document. 
EFFECTIVE  DATE:  October  1, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Wynn,  (410)  966-4529. 
SUPP1.EMENTARY  INFORMATION:  In  the 
addendum  to  the  September  1. 1993 
final  rule  with  comment,  in  Table  6I>— 
Revised  Diagnosis  Code  Titles,  we 
published  revised  titles  for  the 
following  diabetes  codes,  250.10. 
250.20.  250.30.  250.40.  250.50,  250.60. 
250.70.  250.80.  250.90.  Although  we 
indicated  in  Table  6D  that  these  codes 
would  no  longer  be  considered 
complications  or  comorbid  conditions 
(CCs).  we  did  not  make  the  appropriate 
corresponding  changes  to  Table  6F — 
Additions  to  the  CC  Exclusions  List  and 
Table  60— Deletions  to  the  CC 
Exclusions  List.  The  above  diabetes 
codes  should  have  appeared  throughout 
Table  6G  as  deletions  to  the  CC 
exclusion  list;  however,  they  incorrectly 
appeared  in  Table  6F.  We  are 
republishing  corrected  Tables  6F  and  6G 
in  their  entirety  to  correct  this  error. 
The  final  rule  also  contained  other 
technical  and  typographical  errors. 
Therefore,  we  are  making  the  following 
corrections  to  the  September  1, 1993 
final  rule  (58  FR  46270): 

S  412.108    [Corrected] 

1.  On  page  46339.  in  the  first  column, 
in  §412.108,  in  paragraph  (c)(2)(i)  in  the 
sixth  line  and  paragraph  (c)(2)(ii)  in  the 
sixth  line,  the  word  "exceeds"  is 
corrected  to  read  "is  exceeded  by". 

2.  On  page  46383.  in  Table  4A— Wage 
Index  and  Capital  Geographic 
Adjustment  Factor  (GAF)  for  Urban 
Areas,  for  the  Johnstown,  FA  area,  the 
wage  index  value  is  corrected  from 
0.8784  to  0.8786  and  the  GAF  is 
corrected  from  0.9150  to  0.9152. 

3.  On  page  46384,  in  Table  4A,  for  the 
Philadelphia,  PA-NJ  area,  the  wage 
index  value  is  corrected  from  1.1265  to 
1.1254,  and  the  GAF  is  corrected  from 
1.0850  to  1.0843. 

4.  On  page  46385,  in  Table  4A,  for  the 
San  Diego,  CA  area,  the  wage  index 
value  is  corrected  from  1.1908  to  1.2040 
and  the  GAF  is  corrected  from  1.1270  to 
1.1356.  For  the  St.  Louis,  MO-IL  area, 
the  wage  index  value  is  corrected  from 
0.9192  to  0.9182  and  the  GAF  is 
corrected  fitnn  0.9439  to  0.9432. 
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5.  On  page  46387,  in  Table  4B— Wage 
Index  and  Capital  Geographic 
Adjustment  Factor  (GAF)  for  Rural 
Areas,  for  the  rural  Pennsylvania  area, 
the  wage  index  value  is  corrected  from 
0.8784  to  0.8786  and  the  GAF  is 
corrected  from  0,9150  to  0.9152.  The 
wage  index  value  for  rural  Indiana  is 
corrected  ft-om  0.7693  to  0.7720  and  the 
GAF  is  corrected  from  0.8356  to  0.8376. 

6.  On  page  46387,  in  Table  4C— Wage 
Index  and  Capital  Geographic 
Adjustment  Factor  (GAF)  for  Hospitals 
that  are  Reclassified,  the  wage  index 
value  for  hospitals  reclassified  to  the 
Dutchess  County,  NY  area  is  corrected 
fhjm  0.0623  to  1.0623. 


7.  On  page  46388,  in  Table  4C,  the 
wage  index  value  for  hospitals 
reclassified  to  the  Newark.  NJ  area  is 
corrected  from  1.1145  to  1.1008  and  the 
GAF  is  corrected  fix>m  1.0771  to  1.0680; 
the  wage  index  value  for  hospitals 
reclassified  to  the  Philadelphia,  PA-NJ 
area  is  corrected  from  1.1160  to  1.1151 
and  the  GAF  is  corrected  from  1.0781  to 
1.0775;  and  the  wage  index  value  for 
hospitals  reclassified  to  the  St.  Louis, 
MO-IL  area  is  corrected  from  0.9192  to 
0.9182  and  the  GAF  is  corrected  from 
0.9439  to  0.9432. 

8.  On  page  46389,  in  Table  4D— 
Average  Hourly  Wage  for  Viban  Areas, 
for  the  Philadelphia,  PA^  urban  area. 


the  average  hourly  wage  is  corrected 
ftt)m  19.4459  to  19.4273;  and  the 
average  hourly  wage  for  the  San  Diego. 
CA  area  is  corrected  fit)m  20.5556  to 
20.7829. 

9.  On  page  46390.  in  Table  4E— 
Average  Houriy  Wage  for  Rural  Areas. 
for  the  rural  Pennsylvania  area,  the 
average  hourly  wage  is  corrected  bom 
15.0077  to  15.0080. 

10.  As  discussed  above.  Table  6F— 
Additions  to  the  CC  Exclusions  Ust  and 
Table  6G— Deletions  to  the  CC 
Exclusions  List,  which  were  set  forth  in 
the  final  rule  on  pages  46406-46424,  are 
corrected  and  republished  below  in 
their  entirety: 
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25063 

2588 

25012 

3,3,510 

25063 

34511 

25022 

25043 

25071 

2589 

25013 

3,3511 

25071 

3452 

25023 

25052 

25072 

37700 

25021  ^'. 

33519 

25072 

3453 

25032 

25053 

25073 

37701 

25022 

33520 

25073 

34541 

25033 

25062 

25081 

37702 

25023 

33521 

25081 

34551 

25042 

\)  ! 
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25043 
25052 
25063 
25062 
25063 
25072 
25073 
25082 
25083 
25092 
25093 
43301 
43311 
43321 
43331 
43381 
43391 
43401 
43411 
43491 
4416 
7800S 
•25072 
25001 
25002 
25003 
25011 
25012 
2501) 
25021 
250^2 
2SQ2) 
2S031 
25032 
2S03) 
25041 
25042 
25043 
25051 
2S0S2 
25063 
25061 
25062 
25063 
25071 
25072 
25073 
25081 
25082 
25083 
25091 
25092 
25093 
2510 
2513 
2580 


2581 
2588 
2589 
43301 
43311 
43321 
43331 
43381 
43391 
43401 
43411 
43491 
436 
4372 
4374 
4375 
4376 
4410 
4411 
4413 
4415 
4416 
4440 
4441 
44421 
44422 
44481 
44489 
4449 
4460 
44620 
44621 
44629 
4463 
4464 
4465 
4466 
4467 
4510 
45111 
45119 
4512 
45181 
452 
4530 
4531 
4532 
4533 
4538 
4539 
78001 
78003 
•25073 
25001 
25002 
25003 


25011 

25012 

25013 

25021 

25022 

25023 

25031 

25032 

25033 

25041 

25042 

25043 

25051 

25052 

25053 

25061 

25062 

25063 

25071 

25072 

25073 

25081 

25082 

25083 

25091 

25092 

25093 

2510 

2513 

2580 

2581 

2588 

2589 

43301 

43311 

43321 

43331 

43381 

43391 

43401 

43411 

43491 

436 

4372 

4374 

4375 

4376 

4410 

4411 

4413 

4415 

4416 

4440 

4441 

44421 

44422 


44481 
44489 
4449 
4460 
44620 
44621 
44629 
4463 
4464 
4465 
4466 
4467 
4510 
45111 
45119 
4512 
45181 
452 
4530 
4531 
4532 
4533 
4538 
4539 
78001 
78003 
•25080 
25002 
25003 
25012 
25013 
25022 
25023 
25032 
25033 
25042 
25043 
25052 
25053 
25062 
25063 
25072 
25073 
25082 
25083 
25092 
25093 
43301 
43311 
43321 
43331 
43381 
43391 
43401 
43411 
43491 


4416 
78003 

•25081 
25002 
25003 
25012 
25013 
25022 
25023 
25032 
25033 
25042 
25043 
25052 
25053 
25062 
25063 
25072 
25073 
25082 
25083 
25092 
25093 
43301 
43311 
43321 
43331 
43381 
43391 
43401 
43411 
43491 
4416 
78003 

•25082 
25001 
25002 
2S003 
25011 
25012 
25013 
25021 
25022 
25023 
25031 
25032 
25033 
25041 
25042 
25043 
25051 
25052 
25053 
25061 
25062 
25063 


25071 

25072 

25073 

25081 

25082 

25083 

25091 

25092 

25093 

2510 

2513 

2580 

2581 

2588 

2589 

3200 

3201 

3202 

3203 

3207 

32081 

32082 

32089 

3209 

3210 

3211 

3213 

3214 

3218 

3220 

3221 

3222 

3229 

3240 

3241  . 

3249 

325 

3314 

3350 

33510 

33511 

33519 

33520 

33521 

33522 

33523 

33524 

33529 

3358 

3359 

340 

3432 

3440 

3452 

3453 

3481 


3491 

34981 

34962 

3580 

3581 

3590 

3591 

37700 

37701 

37702 

43301 

43311 

43321 

43331 

43381 

43391 

43401 

43411 

43491 

436 

4372 

4374 

4375 

4376 

4410 

4411 

4413 

4415 

4416 

4440 

4441 

44421 

44422 

44481 

44489 

4449 

4460 

44620 

44621 

44629 

4463 

4464 

4465 

4466 

4467 

4510 

45111 

45119 

4512 

45181 

452 

4530 

4531 

4532 

4533 

4538 


4539 
5800 
5804 

58081 
5809 

5810 
5811 
5812 
5813 
58181 
58189 
5819 
5834 
5845 
5846 
5847 
5848 
5849 
585 
59010 
59011 
5902 
78001 
78003 
*25083 
25001 
25002 
25003 
25011 
25012 
25013 
25021 
25022 
25023 
25031 
25032 
25033 
25041 
25042 
25043 
25051 
25052 
25053 
25061 
25062 
25063 
25071 
25072 
25073 
25081 
25082 
25083 
25091 
25092 
25093 
2510 


-Ki4. 
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2513 

43301 

58189 

25043 

2581 

43321 

5834 

32089 

?SflO 

43311 

5819 

2S052 

2588 

43331 

5845 

3209 

2SB1 

43321 

5834 

25063 

2569 

43381 

5846 

3210 

2588 

43331 

5645 

25062 

3200 

43391 

5847 

3211 

2589 

43381 

5846 

25063 

3201 

43401 

5848 

3213 

3200 

43391 

5847 

25072 

3202 

43411 

5849 

3214 

3201 

43401 

5848 

25073 

3203 

43491 

5as 

3218 

3202 

43411 

5849 

25082 

3207 

436 

59010 

3220 

3203 

43491 

585 

25083 

32081 

4372 

59011 

3221 

3207 

436 

59010 

25092 

32082 

4374 

5902 

d>222 

32081 

4372 

59011 

25093 

32089 

4375 

78001 

3229 

32082 

4374 

5902 

43301 

3209 

4376 

78003 

3240 

32069 

4376 

78001 

43311 

3210 

4410 

•25093 

3241 

3209 

4378 

78003 

43321 

3211 

4411 

25001 

3249 

3210 

4410 

*25090 

43331 

3213 

4413 

25002 

325 

3211 

4411 

KOO? 

43381 

3214 

4415 

25003 

3314 

3213 

4413 

25003 

43391 

3218 

4416 

25011 

3350 

3214 

4415 

25012 

43401 

3220 

4440 

25012 

33510 

3218 

4416 

25013 

43411 

3221 

4441 

25013 

33511 

i/Ai 

4440 

25022 

43491 

3222 

44421 

25021 

33519 

3221 

4441 

25023 

4416 

S£iii 

44422 

25022 

33570 

3222 

44421 

25032 

78003 

3240 

44481 

25023 

33521 

3??9 

44422 

25033 

*25002 

3241 

44489 

25031 

33522 

3240 

44481 

25042 

25001 

3249 

4449 

25032 

33523 

3241 

44489 

25043 

25002 

325 

4460 

25033 

33524 

3249 

4449 

25052 

25003 

3314 

44620 

25041 

33529 

325 

4460 

25053 

25011 

3350 

44621 

25042 

3358 

3314 

44620 

2506? 

2S012 

33510 

44629 

25043 

3350 

3360 

44621 

25063   . 

25013 

33511 

4463 

25051 

340 

33610 

44629 

25072 

2S021 

33519 

4464 

25052 

3432 

33611 

4463 

26073 

25022 

33520 

4465 

2S053 

3440 

^019 

4464 

25082 

25023 

33621 

4466 

25061 

3452 

33520 

4466 

25083 

25031 

33522 

4467 

25062 

3453 

33621 

4466 

25092 

25032 

33523 

4510 

25063 

3481 

33622 

4467 

25093 

25033 

33524 

45111 

25071 

3491 

33523 

4510 

43301 

25041 

33529 

45119 

25072 

34981 

33624 

46111 

43311 

25042 

3358 

4512 

25073  V 

34982 

33529 

45119 

43321 

25043 

3359 

45181 

25081 

3580 

3368 

4512 

43331 

25051 

340 

452 

25082 

3581 

3369 

45181 

43381 

25052 

3432 

4530 

25083 

3590 

340 

452 

4\191 

25063 

3440 

4531 

25091 

3591 

3432 

4530 

43401 

25061 

3452 

4532 

25092 

37700 

3440 

4631 

43411 

25062 

3453 

4533 

25093 

37701 

3452 

4532 

43491 

250a'» 

3481 

4538 

2510 

37702 

3453 

4533 

4416 

25071 

3491 

4539 

2513 

43301 

3481 

4538 

78003 

25072 

34981 

.   5800 

2580 

43311 

3491 

4539 

*25091 

25073 

34982 

5804 

2581 

43321 

34981 

5800 

25002 

25061 

3580 

58061 

2588 

43331 

34982 

5804 

25003 

25082 

3581 

5809 

2589 

43381 

3580 

58081 

25012 

250R3 

3500 

5810 

3200 

43391 

3561 

5809 

25013 

25091 

3591 

5811 

3201 

43401 

3590 

5810 

25022 

25092 

37700 

5812 

3202 

43411 

3691 

5811 

25023 

25093 

37701 

5813 

3203 

43491 

37700 

5812 

2503? 

2510  v^ 

3//U2 

58181 

3207 

436 

37701 

5813 

25033 

2513 

43301 

58189 

32081 

4372 

37702 

58181 

25042 

2580 

43311 

5819 

32082 

4374 
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4375 

78001 

25043 

25093 

28319 

28319 

2849 

•2859 

4376 

78003 

25052 

•2599 

•2814 

•2827 

2850 

28310 

4410 

•2510 

25053 

25002 

28310 

28310 

2851 

28311 

4411 

;;5002 

25062 

25003 

28311 

28311 

•28319 

28319 

4413 

25003 

25063 

25012 

28319 

28319 

2800 

•2898 

4415 

25012 

25072 

25013 

•2818 

•2828 

2814 

28310 

4416 

25013 

25073 

25022 

28310 

28310 

2818 

28311 

44401 

1        25022 

25082 

25023 

28311 

28311 

2824 

28319 

4441! 

!        25023 

25083 

25032 

28319 

28319 

28260 

'2899 

44421        25032 

25092 

25033 

•2819 

•2829 

28261 

28310 

44422        25033 

25093 

25042 

28310 

28310 

28262 

28311 

4448 

1        25042 

78003 

25043 

28311 

28311 

28263 

28319 

44468        25043 

•2513 

25052 

28319 

28319 

28269 

•33720 

4449 

25052 

25002 

25053 

•2820 

•2830 

2830 

3350 

4460 

25053 

25003 

25062 

28310 

28310 

28310 

33510 

44620         25062 

25012 

25063 

28311 

28311 

28311 

3351 1 

4462' 

1        25063 

25013 

25072 

28319 

28319 

28319 

33519 

44620         25072 

25022 

25073 

•2821 

•28310 

283? 

33520 

4463 

25073 

25023 

25082 

28310 

2800 

2839 

^^Vl 

4464 

25082 

25032 

25083 

28311 

2814 

2840 

V^*\?? 

4465 

25083 

25033 

25092 

28319 

2818 

2848 

33'»?3 

4466, 

4467^ 
4510 

25092 

25042 

25093 

•2822 

2824 

2849 

X\'>?4 

25093 

25043 

•2741 1 

28310 

28260 

2850 

\V\?9 

78003 

1 

25052 

78820 

28311 

28261 

2851 

^^'=A 

451  in 

ll       '2511 

25053 

78829 

28319 

28262 

•2832 

^^59 

45119        25002 

25062 

•2800 

•2823 

28263 

28310 

•33721 

4512 

25003 

25063 

28310 

28310 

28269 

28311 

'nVi 

4518- 

1        25012 

25072 

28311 

28311 

2830 

28319 

33510 

452 

25013 

25073 

28319 

28319 

28310 

•2839 

XV^^  1 

4530 

25022 

25082 

•2801 

•2824 

28311 

28310 

3a<>i9 

4531 
45321 

1        25023 

25083 

28310 

28310 

28319 

28311 

33520 

i        25032 

25092 

28311 

28311 

2832 

28319 

3,^1 

4533i 

25033 

25093 

28319 

28319 

2839 

•2840 

3352? 

4538 

25042 

78003 

•2808 

•2825 

2840 

28310 

33523 

4539 

25043 

•2515 

28310 

28310 

2848 

28311 

XVffA 

5800 

25052 

53082 

28311 

28311 

2849 

28319 

XV),?9 

5804 

25053 

•2598 

28319 

28319 

2850 

•2848 

3358 

5808- 

1        25062 

25002 

•2809 

•28260 

2851 

28310 

3359 

5809 

25063 

25003 

28310 

28310 

•28311 

28311 

•33722 

5810 

25072 

25012 

28311 

28311 

2800 

28319 

3350 

5811 

25073 

25013 

28319 

28319 

2814 

•2849 

.33510 

5812 

25082 

25022 

•2810 

•28261 

2818 

28310 

3,3511 

5813 

25083 

25023 

28310 

28310 

2824 

28311 

33519 

5818- 

25092 

25032 

28311 

28311 

28260 

28319 

33fi?0 

581 89        25093 

25033 

28319 

28319 

28261 

•2850 

33521 

5819 

78003 

25042 

•2811 

•28262 

28262 

28310 

3352? 

5834 

•2512 

25043 

28310 

28310 

28263 

28311 

33523 

5845 

25002 

25052 

28311 

28311 

28269 

28319 

33524 

5846 

25003 

25053 

28319 

28319 

2830 

•2861 

33529 

5847 

25012 

25062 

•2812 

•28263 

28310 

28310 

335R 

5848 

25013 

25063 

28310 

28310 

28311 

28311 

3359 

5849 

25022 

25072 

28311 

28311 

28319 

28319 

•33729 

585 

25023 

25073 

28319 

28319 

2832 

•2W)8 

3150 

59010        25032 

25082 

•2813 

•28269 

2839 

28310 

33510 

59011 

25033 

25083 

28310 

28310 

2840 

28311 

33511 

5902 

25042 

25092 

28311 

28311 

2848 

28319 

33519 

- 

- 
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.wvo 

•43311 

•43391 

•4413 

43311 

53291 

5307 

53082 

33521 

43301 

43301 

4416 

43321 

,53300 

53084 

•,5,3230 

335?? 

43311 

43311 

•4414 

43331 

53301 

•53089 

53082 

33523 

43321 

43321 

4416 

43381 

53310 

5304 

•53231 

33524 

43331 

43331 

•4415 

43391 

53311 

5307 

53082 

33529 

43381 

43381 

4416 

43401 

5.\320 

53084 

•53240 

335A 

43391 

43391 

•4416 

43411 

53.321 

9981 

53082 

3350 

•43320 

•43400 

4410 

43491 

.53,331 

•5309 

•,5,3241 

•34461 

43301 

43401 

4411 

4416 

53.340 

53084 

53082 

788?0 

43311 

43411 

4413 

53082 

53341 

•53100 

•5,3250 

78829 

43321 

43491 

4415 

•5302 

53350 

53082 

53082 

•34481 

43331 

436 

4416 

.53082 

53351 

•53101 

•53251 

3432 

43381 

•43401 

•4417 

•5304 

53360 

5,308? 

53082 

3440 

43391 

43401 

4410 

53084 

5.3361 

•53110 

•,5.3260 

•34489 

•43321 

43411 

4411 

•5307 

53371 

53082 

.5,308? 

343? 

43301 

43491 

4413 

53082 

,5,3391 

•53111 

•,5,3?61 

3440 

43311 

436 

4415 

53084 

53400 

53082 

53082 

•3488 

43321 

•43410 

4416 

•53081 

53401 

•53120 

•53270 

78003 

43331 

43401 

•4419 

5304 

53410 

53082 

53082 

•3489 

43381 

43411 

4416 

5307 

53411 

•53121 

•,5,3271 

78003 

43391 

43491 

•45182 

53084 

53420 

.5,3082 

53082 

•34989 

•43330 

436 

4510 

9981 

53421 

•53130 

•53290 

78003 

43301 

•43411 

4511 

•53082 

53431 

53082 

53082 

•3499 

43311 

43401 

45119 

4560 

53440 

•53131 

•53291 

78003 

43321 

43411 

4512 

45620 

53441 

5,3082 

53082 

•430 

43331 

43491 

45181 

5307 

53450 

•53140 

•53300 

78003 

43381 

436 

•45183 

53082 

53451 

53082 

53082 

•431 

43391 

•43490 

4610 

53100 

53460 

•53141 

•53,301 

78003 

•43331 

43401 

45111 

53101 

53461 

53082 

53082 

•4320 

43301 

43411   ^ 

45119 

53110 

53471 

•53150 

•53310 

78003 

43311 

43491 

4512 

53111 

53491 

53082 

53082 

•4821 

43321 

436 

45181 

53120 

53501 

•53151 

•.5331 1 

78003 

43331 

•43491 

•45184 

53121 

,5.^511 

5,'V)82 

53082 

•4329 

43381 

43401 

4510 

53131 

53.521 

•53160 

•5,\320 

78003 

43391 

43411 

45111 

53140 

53631 

53082 

53082 

•43300 

•43380 

43491 

45119 

53141 

53541 

•53161 

•.5,3321 

43301 

43301 

436 

4512 

53150 

53561 

5,3082v 

.5,3082 

43311 

43311 

•4350 

45181 

53151 

53561 

•53170 

•53330 

43321 

43321 

43301 

•4560 

53160 

53783 

53082 

53082 

43331 

43331 

43381 

53082 

53161 

56202 

•53171 

•53331 

43381 

43381 

43391 

•45620 

53171 

56203 

5,308? 

53082 

43391 

43391 

•4351 

5308? 

53191 

56212 

•53190 

•53340 

•43301 

•43381 

43321 

•45989 

53200 

56213 

5,3082 

53082 

43301 

43301 

•436 

43301 

53201 

5693 

•53191 

•53341 

43301 

43311 

43401 

43311 

53210 

56985 

53082 

53082 

43321 

43321 

43411 

43321 

53211 

5780 

•5.3200 

•53350 

43331 

43331 

43491 

43331 

53220 

5781 

5,3082 

53082 

43381 

43381 

•44024 

43381 

53221 

5789 

•,5,3201 

•53351 

43391 

43391 

44024 

43391 

.53231 

9981 

,5,3082 

53082 

•43310 

•43390 

7854 

43401 

53240 

•53083 

•,5,3210 

•53360 

43301 

43301 

•4410 

43411 

53241 

5304 

53082 

.5,3082 

43311 

43311 

4416 

43491 

.5.V50 

5307 

•53211 

•53361 

43321 

43321 

•4411 

4416 

53251 

53084 

53082 

53082 

43331 

43331 

4416 

53082-^ 

53260 

9981 

•5.3220 

•53,370 

43381 

43381 

•4412 

•4599 

53261 

•53084 

53082 

53082 

43391 

43391 

4416 

43301 

53271 

5304 

•53221 

•53371 
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53082 
•53390 

53082 
•53391 

53082 
•53400 

53082 
•53401 

53082 
•53410 

53082 
•53411 

53082 
•53420 

53082 
•53421 

53082 
•53430 

53082 
•53431 

53082 
•53440 

53082 
•53441 

53082 
•53450 

53082 
•53451 

53082 
'53460 

53082 
•53461 

53082 
•53470 

53082 
•53471 

53082 
•53490 

53082 
•53491 

53082 
•53501 

53082 
•53511 

53082 
•53521 

53082 
•53531 

53082 
•53541 

53082 
•53551 

53082 
•53561 

53082 
•53783 


53082 

•56202 
53082 
56203 
53082 

•56212 
53082 

•56213 
53082 

•5693 
53082 

•56985 
53082 

•5722 
78003 

•5780 
53082 

•5781 
53082 

•5789 
53082 

•5933 
78820 
78829 

•5934 
78820 
78829 

•5935 
78820 
78829 

•5960 
78820 
78829 

•5964 
78820 
78829 

•59651 
78820 
78829 

•59652 
78820 
78829 

•59653 
78820 
78829 

•59654 
78820 
78829 

•59655 
78820 
78829 

•59659 
78820 
78829 

•5968 
78820 


78829 

•5969 
78820 
78829 

5996 
78820 
78829 

•600 
78820 
78829 

•6010 
78820 
78829 

•6011 
78820 
78829 

•6012 
78820 
78829 

•6013 
78820 
78829 

•6014 
78820 
78829 

•6018 
78820 
78829 

•6019 
78820 
78829 

•6020 
78820 
78829 

•6021 
78620 
78829 

•6022 
78820 
78829 

•6028 
78820 
78829 

•6029 
78820 
78829 

•73310 
73310 
73311 
73312 
73313 
73314 
73315 
73316 
73319 
8058 


8059 

80600 

80601 

80602 

80603 

80604 

80605 

80606 

80607 

80608 

90609 

80610 

80611 

80612 

80613 

80614 

80615 

80616 

80617 

80618 

80619 

80620 

80621 

80622 

80623 

80624 

80625 

80626 

80627 

80628 

80629 

80630 

80631 

80632 

80633 

80634 

80635 

80636 

80637 

80638 

80639 

8064 

8065 

80660 

80661 

80662 

80669 

80670 

80671 

80672 

80679 

8068 

8069 

8080 

8082 

8083 


80843 
80849 
80851 
80852 
80853 
80859 
8088 
8089 
82000 
82001 
82002 
82003 
82009 
82010 
82011 
82012 
82013 
82019 
82020 
82021 
82022 
82030 
82031 
82032 
8208 
8209 
82100 
82101 
82110 
82111 
•73311 
73310 
73311 
73312 
73313 
73314 
73315 
73316 
73319 
8058 
8059 
80600 
80601 
80602 
80603 
80604 
80605 
80606 
80607 
80608 
80609 
80610 
80611 
80612 
80613 
80614 


80615 

80616 

80617 

80618 

80619 

80620 

80621 

80622 

80623 

80624 

80625 

80626 

80627 

80628 

80629 

80630 

80631 

80632 

80633 

80634 

80635 

80636 

80637 

80638 

80639 

8064 

8065 

80660 

80661 

80662 

80669 

80670 

80671 

80672 

80679 

8068 

8069 

8080 

8082 

8083 

80843 

80849 

80851 

80852 

80853 

80859 

8088 

8089 

82000 

82001 

82002 

82003 

82009 

82010 

82011 

82012 


82013 
82019 
82020 
82021 
82022 
82030 
82031 
82032 
8208 
8209 
82100 
82101 
82110 
82111 
•73312 
73310 
73311 
73312 
73313 
73314 
73315 
73316 
73319 
8058 
8059 
80600 
80601 
80602 
80603 
80604 
80605 
80606 
80607 
80608 
80609 
80610 
80611 
80612 
80613 
80614 
80615 
80616 
80617 
80618 
80619 
80620 
80621 
80622 
80623 
80624 
80625 
80626 
80627 
80628 
80629 
80630 


80631 
30632 
80633 
80634 
80635 
80636 
80637 
80638 
80639 
8064 
8065 
80660 
80661 
80662 
80669 
80670 
80671 
80672 
80679 
8068 
8069 
8080 
8082 
8083 
80843 
80849 
80851 
80852 
80853 
80859 
8088 
8089 
82000 
82001 
82002 
82003 
82009 
82010 
82011 
82012 
82013 
82019 
82020 
82021 
82022 
82030 
82031 
82032 
8208 
8209 
82100 
82101 
82110 
82111 
•73313 
73310 
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73311 

73312 

73313 

73314 

73315 

73316 

73319 

8058 

8050 

80600 

80601 

80602 

80603 

80604 

80605 

80606 

80607 

80608 

80609 

80610 

80611 

80612 

80613 

80614 

80615 

80616 

80617 

80618 

80619 

80620 

80621 

80622 

80623 

80624 

80625 

80626 

80627 

80628 

80629 

80630 

80631 

80632 

80633 

80634 

80635 

80636 

80637 

80638 

80639 

8064 

8065 

80660 

80661 

80662 

80669 

80670 


80671 
80672 
80679 
8068 
8069 
8080 
8062 
8083 
60843 
80849 
80851 
80852 
80853 
80859 
8088 
8089 
82000 
82001 
62002 
82003 
82009 
82010 
82011 
82012 
82013 
82019 
82020 
82021 
82022 
82030 
82031 
82032 
8208 
8209 
82100 
82101 
82110 
82111 
•73314 
73310 
73311 
73312 
73313 
73314 
73315 
73316 
73319 
8058 
8059 
80600 
80601 
80602 
80603 
80604 
80605 
80606 


80607 

80608 

80609 

80610 

80611 

80612 

80613 

80614 

80615 

80616 

80617 

80618 

80619 

80620 

80621 

80622 

80623 

80624 

80625 

80626 

80627 

80628 

80629 

80630 

80631 

80632 

80633 

80634 

80635 

80636 

80637 

80638 

80639 

8064 

8065 

80660 

80661 

80662 

80669 

80670 

80671 

80672 

80679 

8068 

8069 

8080 

8082 

8063 

80843 

80849 

80851 

80852 

80853 

80859 

8088 


82000 

82001 
82002 
62003 
82009 
82010 
82011 
82012 
82013 
82019 
82020 
82021 
82022 
82030 
82031 
82032 
8208 
8209 
82100 
82101 
62110 
82111 
•73315 
73310 
73311 
73312 
73313 
73314 
73315 
73316 
73319 
8058 
8059 
80600 
80601 
80602 
80603 
80604 
80605 
80606 
80607 
80606 
80609 
80610 
80611 
80612 
80613 
80614 
80615 
80616 
80617 
80618 
80619 
80620 
80621 
80622 


80623 

80624 

80625 

80626 

80627 

80628 

80629 

80630 

80631 

80632 

80633 

80634 

80635 

80636 

80637 

80638 

80639 

8064 

8065 

80660 

80661 

80662 

80669 

80670 

80671 

80672 

80679 

8068 

8069 

8080 

8062 

8083 

80843 

80849 

80851 

80852 

80853 

80859 

8088 

8089 

82000 

82001 

82002 

82003 

82009 

82010 

82011 

82012 

82013 

82019 

82020 

82021 

82022 

82030 

82031 

82032 


8208 

8209 

82100 

82101 

82110 

82111 

•73316 
73310 
73311 
73312 
73313 
73314 
73315 
73316 
73319 
8058 
8059 
80600 
80601 
80602 
80603 
80604 
80605 
80606 
80607 
80608 
80609 
80610 
80611 
80612 
80613 
80614 
80615 
806^6 
80617 
80618 
80619 
60620 
80621 
80622 
80623 
80624 
80625 
80626 
80627 

.  80628 
80629 
80630 
80631 
80632 
80633 
80634 
80635 
80636 
80637 
80638 


80639 
8064 
8065 
80660 
80661 
80662 
80669 
80670 
80671 
80672 
80679 
8068 
8069 
8080 
8082 
8083 
80843 
80649 
80651 
80852 
80853 
60859 
8088 
8089 
82000 
82001 
82002 
82003 
82009 
82010 
82011 
82012 
82013 
82019 
82020 
82021 
82022 
82030 
82031 
82032 
8208 
8209 
82100 
82101 
82110 
82111 
•73319 
73310 
73311 
73312 
73313 
73314 
73315 
73316 
73319 
8058 


8059 

80600 

80601 

80602 

80603 

80604 

80605 

80606 

80607 

80608 

80609 

80610 

80611 

80612 

80613 

80614 

80615 

80616 

80617 

80618 

80619 

80620 

80621 

80622 

80623 

80624 

80625 

80626 

80627 

80628 

80629 

80630 

80631 

80632 

80633 

80634 

80635 

80636 

80637 

80638 

80639 

8064 

8065 

80660 

80661 

80662 

80669 

80670 

80671 

80672 

80679 

6068 

8069 

8080 

8082 

8083 


M 
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80843 

80849 

80851 

80852 

80853 

80859 

8088 

8089 

82000 

82001 

82002 

82003 

82009 

82010 

82011 

82012 

82013 

82019 

82020 

82021 

82022 

82030 

82031 

82032 

8208 

8209 

82100 

82101 

82110 

82111 

•7530 
78820 
78829 

•76310 
78820 
78829 

•75311 
78820 
78829 

•75312 
78820 
78829 

•75313 
78820 
78829 

•76314 
78820 
78829 

•^« 
78826 
78829 

•75318 
78820 
78829 

•75317 
78820 


78829 

•75319 
78820 
78829 

•7532 
78820 
78829 

•7533 
78820 
78829 

•7534 
78820 
78829 

•7535 
78820 
78829 

•7536 
78820 
78829 

•7537 
78820 
78829 

•7538 
78820 
78829 

•7539 
78820 
78829 

•78001 
78003 

•78002 
78003 

•78003 
430 
431 
4320 
4321 
436 
78001 
78003 

•78009 
78003 

•7802 
78003 

♦7804 
78003 

•7809 
44024 
78003 
78820 
78829 

•7854 
44024 

•78820 
78820 
78829 


•78821 

78820 

78829 
•78829 

78820 

78829 
•78861 

78820 

78829 
•78862 

78820 

78829 
•78869 

78820 

78829 
•7889 

78820 

78829 
•79091 

7907 
•79092 

7907 
•79093 

7907 
79099 

7907 
•7998 

44024 

78003 

78820 

78829 
•80000 

78003 
•80001 

78003 
•80002 

78003 
•80003 

78003 
•80004 

78003 
•80005 

78003 
•80006 

78003 
•80009 

78003 
•80010 

78003 
•80011 

78003 
•80012 

78003 
•80013 

78003 
•80014 


78003 
•80015 

78003 
•80016 

78003 
•80019 

78003 
•80020 

78003 
•80021 

78003 
•80022 

78003 
•80023 

78003 
•80024 

78003 
•80025 

78003 
•80026 

78003 
•80029 

78003 
•80030 

78003 
•80031 

78003 
•80032 

78003 
•80033 

78003 
•80034 

78003 
•80035 

78003 
•80036 

78003 
•80039 

78003 
•80040 

78003 
•80041 

78003 
•80042 

78003 
•80043 

78003 
•80044 

78003 
•80045 

78003 
•80046 

78003 
•80049 

78003 
•80050 


78003 
•80051 

78003 
•80052 

78003 
'80053 

78003 
•80054 

78003 
•80055 

78003 
•80056 

78003 
•80059 

78003 
•80060 

78003 
•80061 

78003 
•80062 

78003 
•80063 

78003 
•80064 

78003 
•80065 

78003 
•80066 

78003 
•80069 

78003 
•80070 

78003 
•80071 

78003 
•80072 

78003 
•80073 

78003 
•80074 

78003 
•80075 

78003 
•80076 

78003 
•80079 

78003 
•80080 

78003 
•80081 

78003 
•80082 

78003 
•80083 

78003 
•80084 


78003 
•80085 

78003 
•80086 

78003 


78003 
•80090 

78003 
•80091 

78003 
•80092 

78003 
•80093 

78003 
•80094 

78003 
•80095 

78003 
•80096 

78003 
•80099 

78003 
•80100 

78003 
•80101 

78003 
•80102 

78003 
•80103 

78003 
•80104 

78003 
•80105 

78003 
•80106 

78003 
•80109 

78003 
•80110 

78003 
•80111 

78003 
•80112 

78003 
•80113 

78003 
•80114 

78003 
•80115 

78003 
•80116 

78003 
•80119 

78003 
•80120 


78003 
•80121 

78003 
•80122 

78003 
•80123 

78003 
•80124 

78003 
•80125 

78003 
•80126 

78003 
•80129 

78003 
•80130 

78003 
•80131 

78003 
•80132 

78003 
•80133 

78003 
•80134 

78003 
•80135 

78003 
•80136 

78003 
•80139 

78003 
•80140 

78003 
•80141 

78003 
•80142 

78003 
•80143 

78003 
•80144 

78003 
•80145 

78003 
•80146 

78003 
•80149 

78003 
•80150 

78003 
•80151 

78003 
•80152 

78003 
•80153 

78003 
•80164 


78003 
•80155 

78003 
•80156 

78003 
•80159 

78003 
•80160 

780O3 
•80161 

78003 
•80162 

78003 
•80163 

78003 
•80164 

78003 
•80165 

78003 
•80166 

78003 
•80169 

78003 
•80170 

78003 
•80171 

78003 
•80172 

78003 
•80173 

78003 
•80174 

78003 
•80176 

78003 
•80176 

78003 
•80179 

78003 
•80180 

78003 
•80181 

78003 
•80182 

78003 
•80183 

78003 
•80184 

78003 
•80186 

78003 
•80186 

78003 
•80189 

78003 
•80190 
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78003 

78003 

78003 

78003 

78003 

78003 

78003 

78003  - 

•80191 

•80325 

•80361 

•80396 

•80431 

•80465 

'a')021 

•85129 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

•80192 

•80326 

•80362 

•80396 

•80432 

•80466 

'8503 

'85130 

78003 

78003 

78003 

78009 

78003 

78003 

78003 

78003 

•80193 

•80329 

'80363 

'80399 

•80433 

•80469 

'8504 

'86131 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

•80194 

•80330 

•80364 

'80400 

•80434 

•80470 

'8505 

•85132 

78003 

78003 

78003 

78003 

78003 

78003 

mtt\ 

780(» 

•80196 

•80331 

•80366 

•80401 

•80435 

•80471 

•8509 

•85133 

78003 

78(X)3 

78003  . 

78003 

78003 

78003 

78003 

78003 

•80196 

'80332 

-80366 

•80402 

'80436 

•80472 

'85100 

•85134 

78003 

78003 

78003 

78003 

/8()03 

78003 

78003 

78003 

•80199 

•80333 

*80360 

•80403 

•80439 

•80473 

•85101 

•85135 

78003 

78003 

78003 

78003 

/8003 

78003 

78003 

78003 

•80300 

•80334 

•80370 

•80404 

•80440 

•80474 

•85102 

•85136 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

•80301 

•80335 

•80371 

'80405 

'80441 

•80475 

'85103 

•85139 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

•8030? 

•80336 

•80372 

'80406 

•80442 

•80476 

'85104 

•85140 

78003 

78003 

78009 

78003 

78003 

78003 

78003 

78003 

•80303 

•80339 

•80373 

•80409 

•80443 

•80479 

'85106 

•85141 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

•80304 

•80340 

•80374 

•80410 

•80444 

•80480 

•85106 

•85142 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

78003, 

•80306 

•80a41 

•80376 

•80411 

•80445 

•80481 

'85109 

•85143 

78003 

/8003 

7800a 

78003 

78003 

78003 

78003 

78003 

•80306 

•80342 

•80376 

•80412 

•80446 

•80482 

•85110 

•85144 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

•80309 

•80343 

•80379 

'80413 

•80449 

•80483 

'85111 

•85145 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

•80310 

•80344 

•80380 

•80414 

•80450 

•80484 

•85112 

•85146 

78003 

78003 

78003 

78003 

/8003 

78009 

78003 

78003 

•80311 

•80345 

•80381 

•80415 

•80451 

•80485 

•85113 

•85149 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

•80312 

•80346 

•80382 

•80416 

•80452 

•80486 

•85114 

•85150 

78003 

78003 

78003 

78003 

78003 

78003 

78003   ^ 

78003 

•80313 

•80349 

•80383 

•80419 

•80453 

•80489 

•85115 

•85151 

78003 

78003 

78003 

78009 

78003 

78003 

78003 

76003 

•80314 

•80360 

•80364 

•80420 

•80454 

•80490 

•86116 

•85152 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

•80315 

•80351 

•80386 

•80421 

•80456 

•80491 

•85119 

•85153 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

•80316 

•80362 

•80386 

•80422 

•80456 

•80492 

•85120 

•85154 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

•80319 

•80353 

*80389 

•80423 

'80450 

*80493 

•85121 

•85155 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

•80320 

•8a«>4 

•80300 

•80424 

•80460 

•80494 

•85122 

•85156 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

•80321 

•80356 

•80391 

•8042S 

•80461 

.  ^80495 

•85123 

•85159 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

•fl(W? 

•80356 

•80392 

•80426 

•80462 

•80496 

•85124 

•85160 

78003 

78003 

78009 

78003  ^ 

78003 

78003 

78003 

78009 

•80323 

•80359 

•80393 

•80429 

•80463 

•8500 

•85125 

•85161 

78003 

78003 

78003 

78003 

78003 

78009 

78003 

78003 

'80324 

•80360 

•80394 

•80430 

•80464 

•8501 

•85126 

•85162 
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78003 

78003 

78003 

78003 

•85163 

•85199 

•85234 

•85310 

78003 

78003 

78003 

78003 

•85164 

•85200 

•85235 

•85311 

78003 

78003 

78003 

78003 

•85165 

•85201 

•85236 

•85312 

78003 

78009 

78003 

78009 

•85166 

•85202 

•85239 

•85313 

78003 

78009 

78009 

78003 

•85169 

•85203 

•85240 

•85314 

78003 

78003 

78003 

78003 

•85170 

•85204 

•85241 

•85315 

78003 

78003 

78003 

78003 

•85171 

•85205 

•85242 

•65316 

78003 

78003 

78003 

78003 

•85172 

•85206 

•85243 

•85319 

78003 

78003 

78009 

78003 

•85173 

•86209 

•85244 

•85400 

78003 

78003 

78003 

78003 

•85174 

•85210 

•85245 

•85401 

78003 

78003 

78003 

78003 

•86175 

•85211 

•85246 

•85402 

78003 

78003 

78003 

78003 

•85176 

•85212 

•85249 

•85403 

78003 

78003 

78003 

78003 

•85179 

•85213 

•85250 

•85404 

78003 

78003 

78003 

78009 

•85180 

•85214 

•85251 

•85405 

78003 

78003 

78003 

78003 

•86181 

•85215 

•85252 

•85406 

78003 

78003 

78003 

78003 

•85182 

•86216 

•85253 

•85409 

78003 

78003 

78003 

78009 

•85183 

•85219 

•85254 

•85410 

7B003 

78003 

78003 

78003 

•85184 

•85221 

•85255 

•85411 

78003 

78003 

78003 

78003 

•85185 

•85222 

•85256 

•85412 

78003 

78003 

78003 

78009 

•85186 

•86223 

•85259 

•85419 

78003 

78003 

78003 

78003 

•85189 

•85224 

•85300 

•85414 

78003 

78003 

78003 

78003 

•85190 

•85225 

•86301 

•85415 

78003 

78003 

78003 

78003 

•8S191 

•85226 

•85302 

•85416 

78003 

78003 

78003 

78009 

•85192 

•85229 

•85303 

•85419 

78003 

78003 

78003 

78003 

•85193 

•85230 

•85304 

•6738 

78003 

78003 

78003 

9251 

•85194 

•85231 

•85305 

9252 

78003 

78003 

78003 

•8739 

•85195 

•85232 

•85306 

9251 

76003 

78003 

78003 

9252 

•86196 

•85233 

•85309 

•9050 

9251 
9252 
•9251 
80000 
80001 
80002 
80009 
80004 
80005 
80006 
80009 
80010 
80011 
80012 
80019 
80014 
80015 
80016 
80019 
8002a 
80021 
80022 
80029 
80024 
80025 
80026 
80029 
80030 
80031 
80032 
80033 
80034 
80036 
80036 
80039 
80040 
80041 
80042 
80043 
80044 
80045 
80046 
80049 
80050 
80061 
80052 
80053 
80054 
80055 
80066 
80059 
80060 
80061 
80062 
80063 
80064 


80065 
80066 
80069 

80070 

80071 

800T2 

80073 

80074 

80075 

8007S 

80079 

80080 

80061 

80062 

80089 

80064 

8008S 

80186 

80089 

80090 

80091 

80092 

80099 

80094 

80095 

80096 

80099 

80100 

80101 

80102 

80103 

80104 

80106 

80106 

80109 

80110 

80111 

80112 

80119 

80114 

80115 

80116 

80119 

80120 

80121 

80122 

80129 

80124 

80125 

80126 

80129 

80130 

80191 

80132 

80133 

80134 


80195 

80138 

80139 

80140 

80141 

80142 

80143 

80144 

80145 

80148 

80149 

80150 

80151 

80152 

80159 

80154 

80155 

80156 

80159 

80160 

80161 

80162 

80163 

80164 

80165 

80166 

80169 

80170 

80171 

80172 

80173 

80174 

80175 

80176 

80179 

80180 

80181 

60182 

80183 

80184 

80165 

80188 

80189 

80190 

80191 

80192 

80193 

80194 

80195 

80196 

80199 

8021 

80220 

80221 

80222 

80223 


80224 

80225 

80226 

80227 

80228 

80229 

80230 

80231 

80232 

80233 

80234 

80235 

80236 

80237 

80238 

80239 

8024 

8025 

8026 

8027 

8028 

8029 

80300 

80301 

80302 

80303 

80304 

80306 

80306 

80309 

80310 

80311 

80312 

80313 

80314 

80315 

00316 

80319 

80320 

eregi 

80322 
80323 
80324 
80325 
80326 
80329 
80330 
80331 
80332 
80333 
80334 
80336 
80336 
80330 
80340 
80341 


63364  I  FMi«ral  R«gM«E  /Vol.  58.  No.  243  /  Tuesday.  December  21.  1993  /  Rules  and  Regulations 


Page  13  of  15  Pages 


80342 

80412 

80482 

85143 

85213 

85403 

80050 

80120 

80343 

80413 

80483 

85144 

85214 

85404 

80051 

80121 

80344 

80414 

80484 

85145 

85215 

85405  ' 

8005? 

80122 

80345 

80415 

80485 

85146 

85216 

85406 

80053 

80123 

80346 

80416 

80486 

85149 

85219 

85409 

80054 

80124 

80349 

80419 

80489 

85150 

86220 

85410 

80055 

80125 

80350 

80420 

80490 

85151 

86221 

85411 

80056 

80126 

80351 

80421 

80491 

85152 

86222 

85412 

80059 

80129 

8036? 

8042? 

80492 

85153 

86223 

85413 

80060 

80130 

80353 

80423 

80493 

85154 

86??4 

85414 

80061 

80131 

80364 

80424 

80494 

85155 

85225 

85415 

80062 

80132 

80356 

80425 

80495 

85156 

85226 

85416 

80063 

80133 

80356 

80426 

80496 

85159 

85229 

85419 

80064 

80134 

80350 

80429 

80499 

85160 

85230 

9251 

80065 

80135 

80360 

80430 

8500 

85161 

85231 

9252 

80066 

80136 

80361 

80431 

8501 

85162 

85232 

'9252 

80069 

80139 

80362 

80432 

8502 

85163 

85233 

80000 

80070 

80140 

80363 

.  80433 

8503 

85164 

85234 

80001 

80071 

80141 

80364 

80434 

8504 

85165 

85235 

80002 

80072 

80142 

80366 

80435 

8505 

85166 

85236 

80003 

80073 

80143 

80366 

80436 

8509 

85169 

85239 

80004 

80074 

80144 

80369 

80439 

85100 

85170 

85240 

80005 

80075 

80145 

80370 

80440 

85101 

85171 

85241 

80006 

80076 

80146 

80371 

80441 

85102 

85172 

85242 

80009 

80079 

80149 

80372 

80442 

85103 

85173 

85243 

80010 

80080 

80150 

80373 

80443 

85104 

85174 

85244 

80011 

80081 

80151 

80374 

80444 

85105 

85175 

85245 

80012 

80082 

80152 

80375 

80445 

85106 

85176 

86246 

80013 

80083 

80153 

80376 

80446 

85109 

85179 

85249 

80014 

80084 

80154 

80379 

80449 

85110 

85180 

85250 

80015 

80086 

80155 

80380 

80450 

85111 

85181 

85251 

80016 

80086 

80156 

80381 

80451 

85112 

85182 

85252 

80019 

80089 

80159 

803K 

80452 

85113 

85183 

85253 

80020 

80090 

80160 

80383 

80453 

85114 

85184 

85254 

80021 

80091 

80161 

80384 

80454 

85115 

85185 

85255 

80022 

80092 

80162 

80385 

80455 

85116 

85186 

a'>256 

80023 

80093 

80163 

80386 

80456 

85119 

85189 

85259 

80024 

80094 

V   80164 

80389 

80459 

85120 

85190 

85300 

80025 

80095 

80165 

80390 

80460 

86121 

85191 

85301 

80026 

80096 

80166 

80391 

80461 

85122 

85192 

86302 

80029 

80099 

80169 

80392 

80462 

85123 

85193 

85303 

80030 

80100 

80170 

80393 

80463 

85124 

85194 

85304 

80031 

80101 

80171 

80394 

80464 

85125 

85195 

85305 

80032 

80102 

80172 

80396 

80465 

85126 

85196 

85306 

80033 

80103 

80173 

80396 

80466 

85129 

85199 

85309 

80034 

80104 

80174 

80399 

80469 

85130 

85200 

85310 

80035 

80105 

80175 

80400 

80470 

85131 

85201   . 

K>311 

80036 

80106 

80176 

80401 

80471 

85132 

85202 

85312 

80039 

80109 

80179 

80402 

80472 

85133 

85203 

85313 

80040 

80110 

80180 

80403 

80473 

85134 

85204 

85314 

80041 

80111 

80181 

80404 

80474 

85135 

85205 

85315 

80042 

80112 

80182 

80405 

80475 

85136 

85206 

85316 

80043 

80113 

80183 

80406 

80476 

85139 

85209 

85319 

80044 

80114 

80184 

80409 

80479 

85140 

85210 

V.   85400 

80045 

80115 

80185 

80410 

80480 

85141 

85211 

85401 

80046 

80116 

80186 

80411 

80481 

85142 

85212 

85402 

80049 

80119 

80189 
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80190 
80191 
80192 
80193 
80194 
80195 
80196 
80199 
8021 
80220 
M 


80223 
80224 
80225 
80226 
80227 
80228 
80229 


II 

80233 

80234 

80235 

80236 

80237 

80238 

80239 

8024 

8025 

8026 

8027 

8028 

8029 

80300 

80301 

80302 

80303 

80304 

80306 

80306 

80309 

80310 

80311 

80312 

80313 

80314 

80315 

80316 

80319 

80320 

80321 

80322 

80323 

80324 


80325 

80326 

80329 

80330 

80331 

80332 

80333 

80334 

80335 

80336 

80339 

80340 

80341 

80342 

80343 

80344 

80345 

80346 

80349 

80350 

80351 

80352 

80353 

80354 

80355 

80356 

80359 

80360 

80361 

80362 

80363 

80364 

80365 

80366 

80369 

80370 

80371 

80372 

80373 

80374 

80375 

80376 

80379 

80380 

80381 

80382 

80383 

80384 

80385 

80386 

80389' 

80390 

80391 

80392 

80393 

80394 


80395 

80396 

80399 

80400 

80401 

80402 

80403 

80404 

80405 

80406 

80409 

80410 

60411 

80412 

80413 

80414 

80415 

80416 

80419 

80420 

80421 

80422 

80423 

80424 

80425 

80426 

80429 

80430 

80431 

80432 

80433 

80434 

80435 

80436 

80439 

86440 

80441 

80442 

80443 

80444 

80445 

80446 

80449 

80450 

80451 

80452 

80453 

80454 

80455 

80456 

80459 

80460 

80461 

80462 

80463 

80464 


80465 

80466 

80469 

80470 

80471 

80472 

80473 

80474 

80475 

80476 

80479 

80480 

80481 

80482 

80483 

80484 

80485 

80486 

80489 

80490 

80491 

80492 

80493 

80494 

80495 

80496 

80499 

8500 

8501 

8502 

8503 

8504 

8505 

8509 

85100 

85101 

85102 

85103 

85104 

85105 

85106 

85109 

85110 

85111 

85112 

85113 

85114 

85115 

85116 

85119 

85120 

85121 

85122 

85123 

85124 

85125 


85126 

85129 

85130 

85131 

85132. 

85133 

85134 

85135 

85136 

85139 

85140 

85141 

85142 

85143 

85144 

85145 

85146 

85149 

85150 

85151 

85152 

85153 

85154 

85155 

85156 

85159 

85160 

85161 

85162 

85163 

85164 

85165 

85166 

85169 

85170 

85171 

85172 

85173 

85174 

85175 

85176 

85179 

85180 

85181 

85182 

85183 

85184 

85185 

85186 

85189 

85190 

85191 

85192 

85193 

85194 

85195 


85196 

85199 

85200 

85201 

85202 

85203 

86204 

85205 

85206 

85209 

85210 

85211 

85212 

85213 

85214 

85215 

85216 

85219 

85220 

85221 

85222 

85223 

85224 

85225 

85226 

85229 

85230 

85231 

85232 

85233 

85234 

85235 

85236 

85239 

85240 

85241 

85242 

85243 

85244 

85245 

85246 

85249 

85250 

85251 

85252 

85253 

85254 

85255 

85256 

85259 

85300 

85301 

85302 

85303 

85304 

85305 


85306 

03849 

85309 

0388 

85310 

0389 

85311 

6800 

85312 

6801 

85313 

6802 

85314 

6803 

85315 

6804 

85316 

6805 

85319 

6806 

85400 

6807 

85401 

6808 

85402 

6809 

85403 

6820 

85404 

6821 

85405 

6822 

85406 

6823 

85409 

6825 

85410 

6826 

85411 

6827 

85412 

6828 

85413 

6829 

85414 

•V091 

85415 

0380 

85416 

0381   V 

85419 

0382 

9251 

0383 

9252 

03840 

'9290 

03841 

9251 

03842 

9252 

03843 

*9299 

03844 

9251 

03849 

9252 

0388 

•9588 

0389 

9251 

6800 

9252 

6801 

•9590 

6802 

9251 

6803 

9252 

6804 

•9598 

6805 

9251 

6806 

9252 

6807 

•9599 

6808 

9251 

6809 

9252 

6820 

•V090 

6821 

0380 

6822 

0381 

6823 

0382 

6825 

0383 

6826 

03840 

6827 

03841 

6828 

0384? 

6829 

03843 

•V092 

03844 

0380 
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0381 

6823 

6805 

03849 

0381 

6823 

6805 

0382 

6825 

6806 

0388 

0382 

6825 

6806 

0383 

6826 

6807 

0389 

0383 

6826 

6807 

03840 

6827 

6808 

6800 

03840 

az7 

6808 

03841 

6828 

6809 

6801 

03841 

6828 

6809 

03842 

6829 

6820 

6802 

a3842 

6829 

6820 

03843 

*V004 

6821 

6803 

03843 

•V0981 

6821 

03844 

0380 

6822 

6804 

03844 

0380 

6822 

03849 

0381 

6823 

6805 

03849 

0381 

6823 

0388 

0382 

6825 

6806 

0388 

0382 

6825 

0389 

0383 

6826 

6807 

0389 

0383 

6826 

6800 

03840 

6827 

6808 

6800 

03840 

6827 

6801 

03841 

6828 

6809 

6801 

03841 

6828 

6602 

03842 

6829 

6820 

680? 

03842 

6829 

6803 

03843 

•V0951 

6821 

6803 

03843 

•V0991 

6804 

03844 

0380 

6822 

6804 

03844 

0380 

680S 

03849 

0381 

6823 

6805 

03849 

0381 

6806 

0388 

038? 

6825 

6806 

0388 

0382 

6807 

0389 

0383 

6826 

6807 

0389 

0383 

6808 

6800 

03840 

6827 

6808 

6800 

03840 

6809 

6801 

03841 

6828 

6809 

6801 

03841 

6820 

6802 

03842 

6829 

6820 

6802 

03842 

6821 

6803 

03843 

•V0970 

6821 

6803 

03843 

6822 

6804 

03844 

0380 

6822 

6804 

03844 

6823 

6805 

03849 

0381 

6823 

6805 

03849 

6825 

6806 

0388 

038? 

6825 

6806 

0388 

6826 

6807 

0389 

0383 

6826 

6807 

0389 

6827 

6808 

6800 

03840 

6827 

6808 

6800 

6828 

6809 

6801 

03841 

6828 

6809 

6801 

6829 

6&20 

680? 

03642 

6829 

6820 

6802 

*V093 

6821 

6803 

03743 

•V0980 

6821 

6803 

0380^ 

6822 

6804 

03844 

0380 

6822 

6804 

0381 

6823 

6805 

03849 

0381 

6823 

6805 

038? 

6825 

6806 

0388 

0382 

6825 

6806 

0383 

6826 

6807 

0389 

0383 

6826 

6807 

03840 

6827 

6808 

6800 

03840 

6827 

6808 

03841 

6828 

6809 

6801 

03841 

6828 

6809 

03842 

6829 

6820 

6802 

03842 

6829 

6820 

03843 

*V0950 

6821 

6803 

03843 

•V0990 

6821 

03844 

0380 

6822 

6804 

03844 

0380 

6822 

03849 

0381 

6823 

6805 

03849 

0381 

6823 

0388 

0382 

6825 

6806 

a-ws 

038? 

6825 

0389 

0383 

6826 

6807 

0389 

0383 

6826 

6800 

03840 

6827 

6808 

6800 

03840 

68?7 

6801 

03841 

6828 

6809 

6801 

03841 

6828 

6802 

03842 

6829 

6820 

680? 

-03842 

6829 

6803 

03843 

•V096 

6821 

6803 

03843 

6804 

03844 

0380 

6822 

6804 

03844 

6806 

03649 

0381 

6823 

6805 

03849 

6806 

0388 

038? 

6825 

6806 

0388 

6807 

0389 

0383 

6826 

6807 

0389 

6808 

6800 

03840 

6827 

6808 

6800 

6809 

6801 

03841 

6828 

6809 

6801 

6820 

6802 

03842 

6829 

^   6820 

6802 

6821 

6803 

03843 

•V0971 

6821 

6803 

6822 

6804 

03844 

0380 

6822 

6804 
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#798 
0520 
0521 
0527 
0528 
0529 
0530 
05310 
06311 
05312 
05313 
05319 
05379 
0538 
05479 
0548 
0550 
0551 
0552 
05571 
05579 
0558 
05600 
05601 
105609 
05671 
05679 
0568 
07020 
k)7021 
!07030 
07031 
07041 
07042 
b7043 
07049 
07051 
07052 
07053 
07059 
706 


is  shown  wHtt  an 
principal  diagnosis.] 


0530 

05310 

05311 

05312 

05313 

05319 

05379 

0538 

05479 

0548 

0550 

0551 

0552 

05571 

05579 

0558 

05600 

05601 

05609 

05671 

05679 

0568 

07020 

07021 

07030 

07031 

07041 

07042 

07043 

07049 

07051 

07052 

07053 

07059 

0706 

0709 

0720 

0721 

0722 

0723 

07271 

07272 

07279 

0728 

•25000 
25010 
25020 
25030 
25040 
25050 
25060 
25070 
25080 
25090 
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(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare— Hospital 
Insurance) 

Dated:  December  10, 1993. 
Thonaa  P.  Joyce, 

/icting  Deputy  Secretary  for  Information 
Resources  Management 
IFR  Doc  93-30936  Filed  12-20-93;  8:45  am] 
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DEPARTMEMT  OF  TRANSPORTATION     ACnOM:  Final  rule 

Federal  HighiMay  Administration 

49  CFR  Parts  390  and  392 

[FNWA  Doclwt  No.  l»«C-«0-141 

RIN2125-AC89 


Radar  Detectors  in  Commercial  IMotor 
Vehicles 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 


SUMMARY:  The  FHWA  is  amending  49 
CFR  parts  390  and  392  to  ban  the  use 
of  radar  detectors  in  all  commercial 
motor  vehicles  (CMVs)  as  defined  in  49 
CFR  390.5.  This  final  rule  completes  an 
action  initiated  in  response  to  the 
Congressional  mandate  set  forth  in 
section  342  of  the  Department  of 
Transportation  and  Related  Agencies 
Appropriations  Act.  1992  (Pub.  L.  102- 
143)  and  responds  to  a  petition  filed 
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jointly  on  July  18.  1990.  by  the 
Insurance  Institute  for  Highway  Safety 
and  seven  other  organizations. 
EFFECTIVE  DATE:  January  20. 1994. 
F0«  FURTHER  M«FORMATKM  CONTACT:  Mr. 
Robert  Redmond.  Driver  Standards 
Division.  Office  of  Motor  Carrier 
Standards,  (202)  366-4001.  or  Mr.  Paul 
Brennan.  Office  of  the  Chief  Counsel, 
(202)  366-0834.  Federal  Highway 
Administration,  400  Seventh  Street  SW., 
Washington.  DC  20590.  Office  hours  are 
from  7:45  a.m.  to  4:15  p.m.  e.t..  Monday 
through  Friday,  except  legal  Federal 
holidays. 

SUPPt^MENTARV  MFORMATION: 
Background 

This  final  rule  completes  action 
initiated  under  Public  Law  102-143 
(signed  October  28. 1991).  Section  342 
of  that  public  law  required  the  Secretarj 
of  Transportation  to  publish  a  notice  of 
proposed  rulemaking  to  amend  the 
Federal  Motor  Carrier  Safety 
Regulations  to  prohibit  the  use  of  radar 
detectors  in  operating  commercial  motoi 
vehicles. 

This  final  rule  also  responds  to  a  July 
18, 1990,  petition  jointly  filed  by  the 
following  organizations: 

(1)  Advocates  for  Highway  and  Auto 
Safety; 

(2)  American  Automobile  Association; 

(3)  American  Trucking  Associations; 

(4)  Insurance  Institute  for  Highway 
Safety; 

(5)  International  Association  of  Chiefs  ol 
Police; 

(6)  National  Association  of  Governors' 
Highway  Safety  Representatives; 

(7)  National  Safety  Council;  and 

(8)  Public  Citizen. 

In  the  1992  DOT  Appropriations  Act. 
the  Congress  directed  the  Secretary  of 
Transportation  to  initiate  rulemaking 
proposing  a  natimiai  ban  on  the  use  of 
radar  detectors  in  CMVs  (Pub.  L.  102- 
143.  section  342  (Oct.  28, 1991)).  On 
January  24, 1992,  at  57  FR  2885  the 
FHWA  published  a  notice  of  proposed 
rulemaking  (NPRM)  proposing  to  ban 
the  use  of  radar  detectors  in  CMVs  that 
are  under  the  FHWA's  jurisdiction.  The 
comment  period  closed  on  May  26. 
1992. 

Based  on  comments  received  to  the 
docket,  the  FHWA  acknowledges  that 
traffic  engineering  experts,  various 
sectors  of  the  transpwtalion  industry. 
enforcement  authorities,  other 
organizations,  drivers  of  CMVs  and 
automobiles,  and  the  general  pubUc 
hold  widely  divergent  views  on  the 
rationale  for,  and  efficacy  of.  banning 
the  use  of  radar  detectors  in  CMVs. 
Moreover,  the  FHWA  recognizes  that 
scientific  proof  unequivocally 


establishing  a  direct  causative  linkage 
between  radar  detector  use  and  CMV 
accidents  may  not  exist.  Nevertheless, 
the  FHWA  believes  that  sufficient  safety 
rationale  and  justification  exist  to 
support  banning  the  use  of  radar 
detectors  in  CMVs  as  discussed  more 
fully  below.  The  FHWA  is  aware  that 
the  Senate  report  accompanying  the 
1994  Department  of  Transportation 
Appropriations  Bill  (S.  Rpt.  103-150  at 
111)  directed  the  FHWA  to  further  study 
the  effects  of  radar  detector  use  by 
CMVs  on  highway  safiaty.  The  FHWA 
intends  to  carefully  monitor  the  effects 
of  the  radar  detector  ban  on  CMV 
operations  and  safety. 

The  final  regulatory  evaluation  for 
this  rulemaking,  which  is  contained  in 
the  public  docket,  has  been  completed 
and  summarizes  data  on  the 
relationships  Iwtween  radar  detector  use 
and  speeding,  and  between  speeding 
and  accident  severity,  including 
additional  statistical  data  provided  by 
commenters  to  the  January  24, 1992, 
NPRM  (57  FR  2885). 

Discussion  of  Petition 

On  July  18. 1990,  the  FHWA  received 
from  the  Insurance  Institute  for 
Highway  Safety  and  7  other 
organizaticms  a  petition  for  rulemaking 
to  ban  the  use  of  radar  detectora  in 
CMVs  regulated  by  the  FHWA.  In 
support  of  the  {>etition,  evidence  was 
submitted  that  (1)  radar  detector  use 
correlates  with  speeding,  (2)  drivers  of 
tractor/trailer  combinations  use  radar 
detectors  more  frequently  than  drivers 
of  any  other  vehicle  types  and  (3) 
drivers  of  tractor/trailer  combinations 
using  radar  detectora  are  2  to  3  times 
more  inclined  to  speed  than  those 
without. 

Petitionera*  data  consist  mostly  of 
observations  made  in  Maryland  and 
Virginia  and  five  other  eastern  States. 
One  study  shows  that  of  tract  or/ trailer 
combinations  observed  to  be  speeding 
in  Maryland  (856)  and  Virginia  (943). 
those  operating  with  radar  detectora 
were  3  times  as  likely  in  Maryland  and 
2  times  as  likely  in  Virginia  to  exceed 
65  mph  than  CMVs  without  radar 
detectors.  The  study  also  showed  that 
approximately  40  percent  of  all  CMVs 
were  operated  with  radar  detectora.  The 
petitionera  concluded  that  an  FHWA 
ban  on  the  use  of  radar  detector  devices 
in  CMVs  is  warranted  and  justified.  The 
FHWA  agrees,  even  though  the 
petitionera'  studies  were  not  necessarily 
applicable  to  all  motor  carrier 
operations  and  there  is  no  established 
direct  linkage  between  radar  detector 
use  and  highway  accidents.  Based  on 
petitionera'  information  and  comments 
received  to  die  docket,  the  FHWA  has 


determined  that  the  societal  benefits  to 
be  derived  from  unhampered  speed  law 
enforcement  overwhelmingly  outweigh 
the  anticipated  marginal  benefits 
associated  with  individual  radar 
detector  utilization  in  CMVs. 

Discussion  of  the  NPRM  Docket 
Comments 

Prior  to  taking  final  action  on  this 
rulemaking,  the  FHWA  considered  i 
total  of  26,454  comments  which  wen. 
received  to  the  docket.  The  following 
table  displays  the  comments  by 
respondent  class: 

Table  l.— Respondents  to  the  No- 
tice OF  Proposed  Rulemaking  by 
Category 


Departments  o»  State.  Transpor- 
tation and  Motor  Vetiides 

PoSce  Agencies . „ 

Safety  Interest  Gnsups Z 

Radar  Detector  Industry 

Legal  Profession  _ 

Motor  Gamers  and  Dnvers 

Trucking  and  Motorcoach  Associa- 
tions   „ _ „. 

Ottwr  Organizations 

General  Pitolic _ 

Form  Letters  and  Petibons  (total 
signatures) „.... 

Total  Respondents  


24 

442 

SO 

23 

'    97 
458 

7 
378 
313 

24.667 


26,459 


Departments  of  State,  Transportatioa 
and  Motor  Vehicles 

All  of  the  24  Departments  of  State, 
transportation,  or  motor  vehicles  and 
the  American  Association  of  Motor 
Vehicle  Administratora  voiced  strong 
support  for  baiming  the  use  of  radar 
detectora  in  CMVs.  For  example,  the 
Illinois  Department  of  State  concluded, 
based  on  findings  from  its  Safe  Trucking 
Task  Force,  created  in  1991,  that  the 
only  reason  for  using  a  radar  detector  is 
to  evade  the  law.  The  Virginia  DMV,  in 
its  pilot  program,  observed  over  30.000 
radar  detectora  in  use  since  July  of  1990. 
Of  all  CMVs  observed,  40  percent  were 
using  radar  detectors. 


Police  Agencies 

The  International  Association  of 
Chiefs  of  Police  (lACP),  the  Commercial 
Vehicle  Safety  Alliance  (CVSA)  and 
over  400  State  and  local  police  provided 
comments  to  the  docket.  All  but  one  of 
these  agencies  emphatically  supi>orted 
banning  the  use  of  radar  detectora  in 
CMVs.  The  Maine  State  Police  was  the 
lone  dissmter.  They  believed  a  ban  on 
radar  detectora  would  not  have  the 
desired  effect  and  would  actually 
present  a  new  set  of  problems  for 
enforcement  personnel. 

Conversely,  the  Missouri  Highway 
Patrol  reports  that  speed  is  one  of  the 
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major  contributing  foctors  to  accidents 
in  the  State,  especially  in  those  cases 
resulting  in  death  and  personal  injury. 
In  all  1989  fatal  traiBc  accidents 
occurring  in  Missouri,  42.3  percent 
involved  speed  as  a  contributing  factor. 
For  high  speed  violations,  the 
proportion  of  arrested  drivers  having 
radar  detectors  in  their  vehicles  also 
increased.  The  Missouri  Highway  Patrol 
found  that  of  those  drivers  driving  up  to 
10  mph  over  the  posted  speed  limit, 
26.4  percent  had  radar  detector  devices 
in  use.  For  those  travelling  between  11 
and  20  mph  over  the  posted  speed  limit. 
28.1  percent  had  radar  detectors  in  use 
and  tor  those  vehicles  travelling  21  mph 
or  more  over  the  posted  speed  limit, 
38.1  percent  were  using  such  devices. 

The  New  Jersey  Department  of  Law 
and  Public  Safety  also  reported  a 
positive  correlation  between  radar 
detector  use  and  excessive  speed  (speed 
limit  presumed  to  be  55  mph).  They 
observed  that  90  percent  of  radar 
detector  users  exceeded  speeds  of  60 
mph  and  40  percent  exceeded  speeds  of 
65  mph.  By  comparison,  70  percent  of 
the  non-detector  users  exceeded  60  mph 
and  less  than  20  percent  exceeded  65 
mph. 

The  Arizona  Department  of  Public 
Safety  reported  that  their  survey 
conducted  during  the  FHWA-sponsored 
"Roadcheck  '91,"  found  that  60  percent 
of  all  CMVs  checked  for  radar  detectors 
in  a  72-hour  period  were  equipped  with 
such  devices. 

Safety  Interest  Groaps 

Over  45  comments  were  received 
from  various  safety  interest  groups. 
Comments  in  support  of  the  proposal 
were  unanimous.  For  example,  the 
National  Association  of  Governor's 
Highway  Safety  Representatives,  Public 
Qtizen  and  Advocates  for  Highway  and 
Auto  Safety  rely  on  petitioners'  data  and 
various  National  Highway  Traffic  Safety 
Administration  studies  to  argue  in  favor 
of  the  ban.  These  organizations  believe 
that  the  only  purpose  for  a  radar 
detector  is  to  permit  a  driver  to  speed; 
and  therefore  allow  drivers  to  break  the 
law.  These  organizations  strongly 
encourage  the  FHWA  to  ban  radar 
detectors  in  CMVs. 

Radar  Detector  Industry 

Of  the  seven  radar  detector 
manufacturers  that  commented,  all 
voiced  strong  opposition  to  the  FHWA's 
proposal  to  ban  the  use  of  radar 
detectors  in  CMVs.  For  example,  the 
President  of  Valentine  Research,  Inc.. 
commented  that  his  customers  (users  of 
radar  detector  devices)  are  practicing 
"Jefliersonian  democracy"  in  using  his 
product.  He  argues  that  his  customers 


should  be  free  to  travel  at  speeds  that 
they  consider  safe,  especially  since  the 
speed  limits  across  the  country  have 
been  under-posted  by  as  much  as  15 
mph.  However,  the  manufacturer  also 
readily  admits  that  the  primary  purpose 
of  radar  detectors  is  to  permit  drivers  to 
speed,  which  he  refers  to  as  "voting 
with  their  accelerators."  Other 
representatives  argue  that  radar  units 
frequently  malfunction  and  give 
inaccurate  speed  readings,  resulting  in 
State  enforcement  which  they  claim 
borders  on  harassment  of  innocent 
drivers. 

RADAR.  Inc's  comments  point  out 
the  FHWA's  and  petitioners'  inability  to 
cite  research  establishing  a  linkage 
between  radar  detector  usage  and 
excessive  speeds.  It  contends  that  in 
those  States  which  have  banned  such 
devices,  there  has  been  no  significant 
impact  in  reducing  radar  detector  usage 
or  vehicle  speeds.  Also,  it  argues  that 
should  the  FHWA  ban  become  flnal. 
approximately  8,400  jobs  in  the  radar 
detector  industry  will  be  adversely 
affected. 

Legal  Profiession 

Of  the  97  comments  received  from  the 
legal  profession,  28  commenters 
supported  the  ban  as  proposed, 
asserting  that  these  devices  serve  no 
legal  purpose.  Those  commenters 
opposing  the  proposal  question  the 
necessity  of  such  governmental 
intervention  by  raising  legal  and 
constitutional  issues  concerning  search 
and  seizure. 

Motor  Carriers  and  Drivers 

Of  the  more  than  400  trucking 
representatives/companies  that 
commented,  an  overwhelming  number 
(over  95  percent)  voiced  strong 
opposition  to  the  FHWA  proposal.  Most 
of  the  trucking  representatives  viewed 
the  action  as  an  infringement  upon 
individual  rights.  For  example,  one 
trucker  from  Ohio  brings  up  the  legal 
comparison  of  banning  radar  detectors 
to  cable  companies  trying  to  ban 
satellite  dishes.  He  asserts  that  Congress 
decided  that  "airwaves  were  free  out  in 
the  air  and  free  to  anyone  who  wanted 
to  receive  them."  Others  cited  a 
Maryland  court  case  where  Government 
Employees'  Insurance  Company 
(GEICO)  cancelled  an  insurance  policy 
because  the  policy  holder  used  a  radar 
detector.  Apparently,  GEICO's  action 
was  overturned  by  a  Maryland  court  on 
the  grounds  that  it  was  an  unfair 
discriminatory  practice.  Moreover, 
drivers  contend  that  they  are  being 
unfairly  treated  by  some  police 
organizations  through  unwarranted 
speed  enforcement.  Thus,  they  argue. 


they  will  be  losing  a  valuable  protection 
against  such  abuse,  i.e.,  because  of  the 
inaccuracy  of  speed  detection  devices, 
their  possession  of  radar  detectors 
serves  a  justifiable  purpose. 

Trucking  and  Motorcoach  Associations 

The  American  Trucking  Associations 
(ATA),  the  National  Private  Truck 
Council  (NPTC),  the  American  Bus 
Association  (ABA)  and  the  Motor 
Vehicle  Manufacturers  Association 
support  the  proposal.  The  ATA  stated 
that  the  majority  of  motor  carriers  have 
policies  prohibiting  the  use  of  radar 
detectors.  Those  carriers  that  do  not 
have  such  policies  believe  that  Federal 
action  is  necessary  in  order  that  they 
may  legally  maintain  an  enforceable 
policy.  The  NPTC  and  the  ABA  believe 
previous  research  demonstrates  that  use 
of  radar  detectors  is  linked  to  increased 
travel  speeds  and  thus  the  FHWA 
should  ban  radar  detectors  and  any 
other  future  speed  measurement 
detection  technology. 

Additionally,  ABA  asserts  that  if  the 
proposal  is  adopted  the  States  should  be 
required  to  pass  legislation  tu  ban  radar 
detectors  as  a  condition  of  receiving 
Motor  Carrier  Safety  Assistance  Program 
(MCSAP)  funds.  On  the  other  hand,  the 
Owner-Operator  Independent  Drivers 
Association  (OOIDA)  commented  that 
the  FHWA's  proposal  is  an  infringement 
upon  States'  rights  sinte  speed 
enforcement  on  interstate  highways  is  a 
function  of  State  law,  policy  and 
practice. 

Other  Organizations 

Over  350  comments  were  received 
from  various  insurance  organizations, 
private  businesses,  and  health  care 
professionals.  Comments  in  support  of 
the  proposal  were  nearly  unanimous. 
These  organizations  endorsed  the 
proposition  that  the  only  use  for  radar 
detectors  was  to  help  break  the  law. 

General  Public 

Of  the  more  than  300  comments 
received  from  the  general  public, 
approximately  55  percent  voiced  strong 
opposition  to  the  ban  for  a  variety  of 
reasons,  including  the  fear  that  a  ban  in 
CMVs  will  lead  to  a  ban  in  all  vehicles; 
that  there  is  a  constitutional  right  to 
send  and  receive  signals  through  the  air 
waves;  that  the  ban  discriminates 
against  CMV  drivers;  and  that  there  is 
no  evidence  to  support  the  ban. 

Fonn  Letters  and  Signature  Petitions 

In  addition  to  the  comments 
discussed  above,  the  FHWA  received 
many  form  letters  and  petitions 
containing  numerous  signatures. 


Federal  Regirter  /  Vol.  58.  No.. 243  /  Tuesday.  December  21,  1993  /  Rules  and  Regulations    67373 


Approximately  19,000  opposed  the  ban 
and  5,500  were  in  Eavor  of  it. 

Enforcement  Policy 

In  the  NPRM.  the  FHWA  proposed 
enforcement  of  the  ban  to  be 
accomplished  under  the  provisions  of 
49  CFR  392.5.  By  amending  this  section, 
drivers  and  companies  may  be  cited  for 
possession  or  use  of  all  devices  defined 
as  radar  detectors  and.  consequently, 
subject  to  the  penalty  provision  of  49 
U.S.C  521  or  a  corresponding  State 
penahy  provision.  Several  commenters 
suggested  that  the  FHWA  should  require 
States  to  adopt  legislation  to  ban  radar 
detectors  in  CMVs  as  a  condition  for 
receiving  MCSAP  funds.  The  FHWA 
will  consider  this  issue  in  the  future.  In 
the  meanwhile,  given  the  overwhelming 
support  &t)m  law  enforcement  agencies, 
the  FHWA  expects  that  the  States  will 
adopt  the  provision  as  they  adopt 
changes  to  the  FMCSRs.  In  addition  to 
highway  enforcement,  the  FHWA  also 
expects  States  to  enforce  the  ban  as  part 
of  the  routine  roadside  inspection 
process  conducted  imder  the  MCSAP. 
Thus,  the  FHWA  believes  that  it  is  not 
critical  for  purposes  of  this  rulemaking 
to  address  the  issue  of  making  adoption 
of  the  ban  by  States  as  a  condition  for 
receiving  MCSAP  funds  at  this  time. 

DiscUtaion  of  Questions 

The  NPRM  requested  comment  to  the 
docket  on  three  questions  concerning 
specific  provisions  of  the  rulemaking 
(Questions  1  to  3). 

Question  1:  Should  the  definition  of 
"radar  detector"  be  expanded  to 
anticipate  and  include  devices  that  may 
allow  drivers  to  detect  advanced  speed 
limit  enforcement  technology  such  as 
laser  beams? 

The  overwhelming  majority  of  the 
respondents  who  addressed  this 
question,  which  included  26  State  law 
enforcement  agencies.  6  State 
departments  of  transportation/ 
departments  of  motor  vehicles  and  the 
Commercial  Vehicle  Safety  Alliance 
(CVSA).  were  in  favor  of  expanding  the 
definition  of  "radar  detector"  to  include 
other  detection  devices  such  as  laser 
detectors.  The  FHWA  agrees.  The 
FHWA  is.  therefore,  expanding  the 
definition  to  include  otner  detection 
devices  as  more  fully  discussed  in  the 
section-by-section  analysis. 

Question  2(a):  How  widespread  are 
permanently  or  semipermanently 
installed  radar  detectors  in  CMVs 
nationwide? 

The  majority  of  the  respondents  who 
addressed  this  question,  which  included 
20  State  law  enforcement  agencies  and 
3  of  the  petitioners,  provideid  no  specific 
information.  Other  commenters 


indicated  a  range  fr^m  35  percent  to  75 
percent  use  in  CMVs.  Notwithstanding 
the  uncertainty  concerning  the  extent  of 
actual  nationwide  use,  the  FHWA 
believes  that  detector  use  is  sufficiently 
widespread  to  require  a  ban  on  its  use 
in  CMVs. 

Question  2(b):  What  would  be  the 
impacts  of  dealing  with  such  installed 
devices  as  vehicle  appurtenances  under 
Parts  393  and/or  396? 

Most  of  the  respondents  who 
addressed  this  question,  which  included 
22  State  law  enforcement  agencies  and 
2  State  departments  of  transportation/ 
departments  of  motor  vehicles,  either 
did  not  have  an  opinion  on  the  impact 
or  offered  very  general  comments  on 
efiiectiveness  without  specifically 
addressing  Parts  393  and/or  396.  The 
FHWA  has,  therefore,  decided  not  to 
address  radar  detectors  under  Parts  393 
or  396  in  this  rulemaking. 

Question  2(c):  Should  discovery  of 
such  a  device  upon  ins{>ection  be 
grounds  for  a  vehicle  out-of-service 
order  under  §  396.9? 

The  overwhelming  majority  of  the 
respt)ndents  who  addressed  this 
question,  which  included  23  State  law 
enforcement  agencies  and  5  State 
departments  of  transportation/ 
departments  of  motor  vehicles,  were 
against  making  the  discovery  of  such  a 
device  being  grounds  for  a  vehicle  out- 
of-service  order  under  section  396 
because  such  possession  or  use  would 
not  constitute  an  imminent  hazard  as 
defined  in  the  out-of-service  criteria. 
The  FHWA  agrees  and  will  not  address 
radar  detectors  under  section  396  in  this 
rulemaking.  Discovery  of  such  a  device 
will  not  be  grounds  for  a  CMV  out-of- 
service  order. 

Question  2(d):  If  not,  what  should  the 
consequences  of  discovery  of  such  a 
device  be? 

The  overwhelming  majority  of  the 
respondents  who  addressed  this 
question,  which  included  21  State  law 
enforcement  agencies,  believed  that  the 
consequences  should  include  a  citation 
and  fine,  confiscation  of  the  device,  or 
both.  The  FHWA  agrees  that  a  citation 
and  fine  should  be  imposed,  but  not 
confiscation  because  we  do  not  believe 
it  is  within  our  present  authority  to 
seize  property  summarily  and,  therefore, 
do  not  intend  to  impose  such  a 
requirement  on  States.  If  a  State  has 
independent  authority  to  seize  such 
property  and  electsto  exercise  this 
authority,  this  rule  does  not  prohibit 
such  an  enforcement  practice. 

Question  3:  How  would  State 
enforcement  programs  and  procedures 
be  affected  by  the  adoption  of  this 
proposal? 


The  majority  of  the  respondents  who 
addressed  this  question,  which  included 
20  State  law  enforcement  agencies  and 
2  of  the  petitioners,  beUeved  that  the 
ban  on  the  use  of  radar  detectors  in 
CMVs  should  either  supplement 
existing  State  enforcement  policies  or 
should  be  included  in  States'  statutes  to 
support  enforcement  policies.  The 
FHWA  realizes  that  the  final  rule  will 
encourage  States  to  enforce  the  ban  on 
radar  detectors  in  CMVs  engaged  in 
intrastate  as  well  as  interstate  commerce 
as  part  of  the  MCSAP.  There  will  be  a 
positive  effect  on  State  speed 
enforcement  programs  and  procedures 
resulting  in  an  improvement  in  overall 
highway  safety. 

m  addition  to  the  above  questions,  the 
NPRM  requested  comments  on  several 
other  issues,  including  the  operation 
and  maintenance  of  equipment  designed 
to  enforce  the  ban  (Questions  6  to  10). 
While  most  of  the  docket  respondents 
did  not  directly  comment  on  these 
specific  issues,  the  general  subject 
matter  was  covered  by  many  of  the 
respondents.  The  few  respondents  who 
did  comment  specifically  on  the  issues 
did  not  refute  or  add  to  the  data 
submitted  by  the  petitioners  with 
respect  to  radar  detector  detection 
technologies.  The  FHWA  is  satisfied 
that  existing  technology  is  reasonably 
available  to  detect  the  use  of  radar 
detectors  which  will  facihtate 
enforcement  of  the  ban. 

Secti(Mi-by-Section  Analjrsis 

Definition  of  Radar  Detector 

History  has  demonstrated  that  as 
radar  equipment  used  by  law 
enforcement  agencies  is  upgraded  and 
becomes  more  sophisticated,  the  radar 
detection  industry  has  quickly 
responded  with  its  own  upgraded  and 
more  sophisticated  equipment.  As  a 
means  of  combatting  this  situation,  law 
enforcement  agencies  are  starting  to 
look  at  other  technologies  to  help  them 
in  speed  limit  enforcement,  such  as 
aerial  and  VASCAR  strategies  and  new 
technologies,  such  as  laser  beams. 
Although  the  FHWA  believes  that  fewer 
than  400  laser  units  are  currently  in  use 
around  the  country,  due  to  their  cturent 
cost  of  approximately  3  times  that  of  a 
radar  detector  unit,  law  enforcement 
agencies  are  gradually  adding  this 
highly  effective  technology  to  their 
speed  enforcement  program. 

As  the  CVSA  stated  in  its  docket 
response  to  Question  1.  "A  broader 
definition  will  accommodate  the 
changes  we  are  likely  to  see  in  years  to 
come."  The  overwhelming  majority  of 
the  respondents  to  Question  1  echoed 
that  same  thought.  The  FHWA  is. 
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therefore,  expanding  the  definition  to 
include  any  device  that  detects  radio 
microwaves,  laser  beams  or  any  other 
future  speed  measurement  technology 
used  by  law  enforcement  agencies  on 
highways  for  enforcement  purposes  as  a 
means  of  preventing  the  compromise  of 
new,  more  effective  enforcement  tools. 

Applicability 

This  final  rule  changes  p<Jrtions  of  49 
CFR  parts  390  and  392  to  directly  affect 
drivers  of  CMVs  as  defined  in  part  390, 
which  include  vehicles  used  in 
interstate  commerce  to  transport 
passengers  or  property  when  the 
vehicle — 

(1)  Has  a  gross  vehicle  weight  rating 
or  gross  combination  weight  rating  of 
10.001  or  more  pounds;  or 

(2)  Is  designed  to  transport  16  or  more 
passengers,  including  the  driver,  or 

(3)  Is  used  to  transport  hazardous 
materials  in  quantities  that  require 
placarding. 

Vehicles  that  meet  the  above 
defmition  and  are  used  exclusively  in 
-  intrastate  commerce  also  may  be 
indirectly  affected.  Under  the  MCSAP. 
most  States  adopt  the  Federal  Motor 
Carrier  Safety  Regulations  and  enforce 
the  requirements  with  respect  to  both 
interstate  and  intrastate  drivers  and 
carriers.  Section  390.5  defines  "radar 
detector"  as  any  device  or  mechanism 
that  detects  radio  microwaves,  laser 
beams  or  any  other  future  speed  limit 
measurement  technology  used  by 
enforcement  officials  to  measure  the 
speed  of  CMVs  upon  public  roads  and 
highways  for  enforcement  purposes. 

The  definition  would  specifically 
exclude  detectors  that  are: 

(1)  Transported  outside  the  driver's 
compartment  of  the  vehicle;  and 

(2)  Completely  inaccessible  to, 
inoperable  by,  and  imperceptible  to  the 
driver. 

Under  item  number  (1)  above,  since 
the  driver  and  passenger  areas  of  a  bus 
constitute  a  single  compartment,  the 
'  final  rule  notes  that  the  "driver's 
compartment"  of  a  passenger-carrying 
CMV  includes  all  space  designed  to 
acconunodate  the  driver  and  passengers 
alike. 

If  both  of  the  above  conditions  are 
met,  a  radar  detection  device  would  be 
excluded  from  the  definition  of  "radar 
detectors"  and  its  transportation  in  a 
CMV  would  be  permitted.  This  will 
allow  a  driver  apprehended  with  a  radar 
detector  to  continue  legally  operating 
the  CMV  by  disengaging  the  device  and 
storing  it  outside  the  cab. 


Rnlemaking  Analysis  and  Notices 

Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

The  FHWA  has  determined  that  this 
dociunent  does  not  contain  a  major  rule 
under  Executive  Order  12291.  It  is 
considered  to  be  a  significant  regulation 
under  the  regulatory  policies  and 
procedures  of  the  Department  of 
Transportation  because  of  the 
substantial  public  interest  and 
controversy  involving  the  use  of  radar 
detectors.  A  regulatory  evaluation 
addressing  regulatory  impacts  has  been 
prepared  and  is  available  for  inspection 
in  the  Docket  Room  4232  of  the  FHWA. 
400  Seventh  Street  SW.,  Washington, 
DC  20590.  The  FHWA  regulatory     ' 
evaluation  presents  the  agency's 
evaluation  of  the  economic  and  other 
impacts  of  this  final  rule.  This 
evaluation  finds  the  benefits  of  this 
action  are  five  times  larger  than  the  cost. 
The  agency's  methodology  and 
calculations  used  to  derive  this  estimate 
are  contained  in  Appendix  A  to  the 
Regulatory  Evaluation. 

Regulatory  Flexibility  Act 

Based  on  information  available  to  the 
FHWA  and  under  the  criteria  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612),  the  FHWA  has  determined 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  regulation  does  not  ban  the 
production  of  radar  detectors,  and 
manufacturers  would  still  be  allowed  to 
sell  the  devices  to  automobile  drivers 
and  foreign  markets.  The  FHWA 
believes  that  the  manufacturers'  core 
business  is  passenger  vehicle  drivers  ° 
and  given  the  relative  sizes  of  the  heavy 
vehicle  and  passenger  vehicle 
[>opulations,  any  potential  economic 
impact  should  not  be  significant. 

Executive  Order  12612  (Federalism 
Assessment)     - 

The  final  rule  will  impact  the  policy- 
making discretion  of  the  States.  The 
FHWA  has  reviewed  the  ban  on  radar 
detectors  in  light  of  the  purposes  of  the 
underlying  legislation  and  the  Executive 
Order  on  Federalism  (Executive  Order 
12612.  October  26. 1987).  which 
requires  Executive  departments  and 
agencies  to  be  guided  by  certain 
fundamental  federalism  principles 
while  formulating  and  implementing 
policies.  These  policies  have  been  taken 
fully  into  account  in  the  development  of 
this  regulation. 

In  1988.  the  FHWA  received  a  similar 
petition  from  five  of  the  organizations 
that  signed  the  1990  petition.  On 


November  8. 1988.  the  FHWA  denied 
that  petition  on  the  grounds  that  a 
Federal  ban  on  radar  detectors  would 
violate  the  principles  of  federalism 
because  the  situation  "is  common  to  the 
States  and  not  truly  national  in  scope." 
The  FHWA  continues  to  recognize  that 
the  enforcement  of  speed  limit  laws  on 
the  highways  is  a  function  of  State  law, 
pohcy  and  practice.  Nevertheless,  the 
FHWA  is  empowered  with  long- 
standing authority  to  regulate  the  safety 
of  operators  interstate  motor  carriers  of 
passengers  and  property  under  49 
U.S.C.  3102.  In  particular,  the  Motor 
Carrier  Safety  Act  of  1984  (1984  Act) 
(Pub.  L.  98-554.  98  Stat.  2832)  also 
provides  ample  authority  for  this 
rulemaking.  In  addition.  Public  Law 
102-143  specifically  directs  the 
Department  of  Transportation  to  publish 
a  rulemaking  addressing  this  issue.  The 
Senate  Committee  report  on  Public  Law 
102-143  stated  that,  "while  the  general 
prohibition  of  radar  detectors  is 
properly  left  to  the  States,  the  use  of 
radar  detectors  in  vehicles  in  interstate 
commerce  is  an  appropriate  arena  for 
the  Federal  Government  to  regulate."  • 
Consistent  with  federalism  principles, 
the  final  rule  provides  for  a  Federal  ban. 
but  provides  significant  discretion  for 
States  in  their  enforcement. 

It  is  certified  that  the  policies  . 
contained  in  this  document  have  been 
assessed  in  light  of  the  principles, 
criteria,  and  requirements  of  the 
Federalism  Executive  Order.  The  FHWA 
has  determined  that  this  action  accords 
fully  with  the  Federalism  Executive 
Order. 
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Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.217, 
Motor  Carrier  Safety.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental 
consultation  on  Federal  programs  and 
activities  do  not  apply  to  this  program. 

Paperwork  Reduction  Act 

This  action  does  not  contain  a 
collection  of  information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act  of  1980, 44  U.S.C.  3501 
etseq. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C  4321  et  seq.)  and  has  determined 
that  this  action  would  not  have  any 
effect  on  the  quality  of  the  environment. 


Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  dociunent  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  ofSubiects  in  49  CFR  Parts  390  and 
392 

Commercial  motor  vehicles. 
Highways  and  roads.  Motor  vehicle 
safety,  Radar  detectors. 

Issued  on:  December  14, 1993. 
Rodney  E.  Slater. 

Federal  Highway  Administrator. 

In  consideration  of  the  foregoing,  the 
FHWA  hereby  amends  Title  49.  Code  of 
Federal  Regulations,  Chapter  HI, 
Subchapter  B,  as  set  forth  below. 


•  S.  R*p.  No.  14a.  lOZd  Cong..  Isl  Sew.  90  (1991). 


PART  390-FEDERAL  MOTOR 
CARRIER  SAFETY  REGULATIONS: 
GENERAL  [AMENDED] 

1.  The  authority  citation  for  49  CFR 
Part  390  continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  2503  dnd  2505; 
49  U.S.C.  3102  and  3104;  49  CFR  1.48. 

2.  Section  390.5  is  amended  by 
adding  one  definition,  placing  it  in 
alphabetical  order  to  read  as  follows: 

S  390.5    Definitions. 
*         •        *        »        • 

Radar  detector  means  any  device  or 
mechanism  to  detect  the  emission  of 
radio  microwaves,  laser  beams  or  any 
other  future  speed  measurement 
technology  employed  by  enforcement 
personnel  to  measure  the  speed  of 
commercial  motor  vehicles  upon  pubHc 
roads  and  highways  for  enforcement 
purposes.  Excluded  from  this  definition 
are  radar  detection  devices  that  meet 
both  of  the  following  requirements: 

(1)  Transported  outside  the  driver's 
compartment  of  the  vehicle.  For  this 
purpose,  the  driver's  compartment  of  a 
passenger-carrying  CMV  shall  include 


all  space  designed  to  accommodate  both 
the  driver  and  the  passengers;  and 

(2)  Completely  inaccessible  to, 
inoperable  by.  and  imperceptible  to  the' 
driver  while  operating  the  vehicle. 
•        •        »        •        « 

PART  392— DRIVING  OF  MOTOR 
VEHICLES  [AMENDED] 

3.  The  authority  citation  for  49  CFR 
part  392  continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  2505;  40  U.S.C 
3102;  49  CFR  1.48. 

4.  Section  392.71  is  added  to  subpart 
G,  as  follows: 

§392.71    Radar  detectors;  use  an<Vor 
possession. 

(a)  No  driver  shall  use  a  radar  detector 
in  a  commercial  motor  vehicle,  or 
operate  a  commercial  motor  vehicle  that 
IS  equipped  with  or  contains  any  radar 
detector. 

(b)  No  njotor  carrier  shall  require  or* 
permit  a  driver  to  violate  parepraph  (a) 
of  this  Section.  r      e    f    w 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  put)iic  of  the  proposed 
issuance  of  odes  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
nde  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Stabilization  and 
Cotiservation  Service 

7CFR  Part  723 
RlN056&nAD23 

National  Marketing  Quotas  for  Fire- 
Cured  (Type  21),  Fire-Cured  (Types  22 
A  23).  Dart(  Air-Cured  (Types  35  &  36), 
Virginia  Sun-Cured  (Type  37),  Cigar- 
Filler  (Type  4«),  and  Cigar-Filler  and 
Cigar-Binder  (Types  42-44  &  53-55) 
TotMccos 

agency:  Agricultural  Stabilization  and 
Conservation  Service.  USDA. 


ACTION:  Proposed  rule. 


SUMMARY:  The  Secretary  of  Agriculture 
(the  Secretary)  is  required  by  the 
Agricultural  Adjustment  Act  of  1938 
(the  Act),  as  amended,  to  proclaim  by 
March  1. 1994,  national  marketing 
quotas  for  fire-cured  (types  21-23)  and 
daric  air-cured  (types  35  ft  36)  tobaccos 
for  the  1994-95. 1995-96.  and  1996-97 
marinating  years  (MY's)  and  to 
determine  and  announce  the  amounts  of 
the  national  marketing  quotas  for  fire- 
cured  (type  21).  fire-cured  (types  22  ft 
23).  dark  air-cured  (types  35  ft  36). 
Virginia  sun-cured  (type  37).  cigar-filler 
(type  46).  and  cigar-filler  and  cigar- 
binder  (types  42-44  ft  53-55)  kinds  of 
tobacco  for  the  1994-95  MY.  The  public 
is  invited  to  submit  written  comments, 
views,  and  recommendations 
concerning  the  determination  of  the 
national  marketing  quotas  for  such 
kinds  of  tobacco,  the  conduct  of  the 
referenda,  and  other  related  matters 
which  are  discussed  in  this  proposed 
rule. 

DATES:  Comments  must  be  received  on 
or  before  February  4. 1994.  in  order  to 
be  assured  consideration. 
ADDRESSES:  Send  comments  to  the 
Deputy  Administrator,  Policy  Analysis. 
Agricultural  Stabilization  and 
Conservation  Service  (ASCS).  United 
States  Department  of  Agriculture 
(USDA).  room  3090.  South  Building, 


P.O.  Box  2415,  Washington,  EX:  20013- 
2415.  All  written  submissions  will  be 
made  available  for  public  inspection 
from  8:15  a.m.  to  4:45  p.m.,  Monday 
through  Friday,  except  holidays,  in 
room  3739.  South  Building,  14th  and 
Independence  Avenue.  SW., 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L.  Tarczy.  Agricultural 
Economist,  Tobacco  and  Peanuts 
Analysis  Division.  ASCS.  room  3739. 
South  Building.  P.O.  Box  2415, 
Washington.  DC  20013-2415,  on  202- 
720-8839. 

SUPf>I.EMENTARY  INFORMATION: 

Executive  Order  12866 

This  proposed  rule  is  issued  in 
conformance  with  Executive  Order 
12866.  Based  on  information  compiled 
by  USDA,  it  has  been  determined  that 
this  proposed  rule: 

(1)  Would  have  an  annual  effect  on 
the  economy  of  less  than  $100  million: 

(2)  WouM  not  adversely  afi^ect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities; 

(3)  Would  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency; 

(4)  Would  not  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  rights  and 
obligations  of  recipients  thereof;  and 

(5)  Would  not  raise  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
principles  set  forth  in  Executive  Order 
12866. 

Preliminary  Regulatory  Impact 
Analysis 

The  Preliminary  Regulatory  Impact 
Analysis  describing  the  options 
considered  in  developing  this  proposed 
rule  and  the  impact  of  implementing 
each  option  is  available  on  request  ^om 
Robert  L  Tarczy. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
in  accordance  with  Executive  Order 
12778,  Civil  Justice  Reform.  The 
provisions  of  the  proposed  rule  do  not 
preempt  State  laws,  are  not  retroactive, 
and  do  not  involve  administrative 
appeals. 


Federal  Assistance  Program 

The  title  and  number  of  the  Federal 
Assistance  Program,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  notice  applies  are: 
Commodity  Loans  and  Purchases — 
10.051. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  ig  not 
applicable  to  this  proposed  rule  since 
ASCS  is  not  required  by  5  U.S.C.  553  or 
any  provision  of  law  to  publish  a  notice 
of  proposed  rulemaking  with  respect  to 
the  subject  inatter  of  this  rule. 

Executive  Order  12372 

This  activity  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consuhation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015.  subpart  V.  published  at  48  PR 
29115  (June  24, 1983). 

Paperwork  Reduction  Act 

The  amendments'to  7  CFR  part  723 
set  forth  in  this  proposed  rule  do  not 
contain  any  new  or  revised  information 
collection  requirements  that  require 
clearance  through  the  Office  of 
Management  and  Budget  under  the 
provisions  of  44  U.S.C.  chapter  35.  The 
information  collection  requirements 
contained  in  the  current  regulations  at 
7  CFR  part  723  have  been  approved 
through  August  31, 1995,  by  the  Office 
of  Management  and  Budget  under  the 
provisions  of  44  U.S.C.  Chapter  35.  and 
assigned  OMB  No.  0560-0058.  Public 
reporting  burden  for  these  collections  is 
estimated  to  average  7  minutes  per 
response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  the  information 
collection  requirements,  including 
suggestions  for  reducing  the  burden,  to 
the  Department  of  Agricu  It  ure , 
Clearance  Officer,  OIRM.  AG  Box  7630. 
Washington,  DC  20250;  and  to  the 
Office  of  Management  and  Budget. 
Paper  Reduction  Project  (OMB  No. 
0560-0058),  Washington.  DC  20503. 
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Statutory  Background 

Section  312(b)  of  the  Act  provides 
that  the  Secretary  shall  determine  and 
announce,  not  later  than  March  1, 1994. 
with  respect  to  kinds  of  tobacco 
specified  in  this  proposed  rule,  the 
amount  of  the  national  marketing  quota 
which  will  be  in  effect  for  MY  1994  in 
terms  of  the  total  quantity  of  tobacco 
which  may  be  marketed  that  will  allow 
a  supply  of  each  kind  of  tobacco  equal 
to  the  reserve  supply  level. 

Section  312(c)  of  the  Act  requires  that 
the  Secretary  conduct,  within  30  days 
after  proclamation  of  national  marketing 
quotas  for  fire-cured  (types  21-23)  and 
darfc  air-cured  (types  35  ft  36)  tobaccos, 
referenda  of  farmers  engaged  in  the  1993 
production  of  each  kind  of  tobacco  to 
determine  whether  they  favor  or  oppose 
marketing  quotas  for  MY's  1994, 1995, 
and  1996.  This  referendum  is  required 
because  MY  1993  is  the  last  year  of  the 
three  consecutive  MY's  for  which 
marketing  quotas  previously  proclaimed 
for  these  two  kinds  of  tobacco  will  be 
in  effect. 

If  more  than  one-third  of  the  farmers 
voting  in  a  referendum  for  a  kind  of 
tobacco  oppose  the  quotas,  the  results 
shall  be  proclaimed  by  the  Secretary 
and  the  national  marketing  quotas  so 
proclaimed  shall  not  become  effective, 
but  the  results  shall  in  no  way  affect  or 
limit  the  subsequent  proclamation  and 
submission  to  a  referendum  of  national 
marketing  quota  as  otherwise  authorized 
in  section  312. 

Section  313(g)  of  the  Act  authorizes 
the  Secretary  to  convert  the  national 
marketing  quota  into  a  national  acreage 
allotment  by  dividing  the  national 
marketing  quota  by  the  national  average 
yield  for  the  5  years  immediately 
preceding  the  year  in  which  the  national 
marketing  quota  is  proclaimed.  In 
addition,  the  Secretary  is  authorized  to 
apportion,  through  county  committees, 
the  national  acreage  allotment  to 
tobacco  producing  farms,  less  a  reserve 
not  to  exceed  1  percent  thereof  for  new 
farms,  to  make  corrections  and  adjust 
inequities  in  old  farm  allotments, 
through  the  national  factor.  The  national 
factor  is  determined  by  dividing  the 
preliminary  quota  (the  sum  of  quotas  for 
old  farms)  into  the  quota  determined  for 
the  MY  in  question  (less  the  reserve). 
Procedures  will  continue  unchanged  for 
(1)  converting  marketing  quotas  into 
acreage  allotments;  (2)  apportioning 
allotments  among  old  farms;  (3) 
apportioning  reserves  for  use  in  (a) 
establishing  allotments  for  new  farms, 
and  (b)  making  corrections  and 
adjusting  inequities  in  old  farm 
allotments;  and  (4)  holding  referenda. 


Request  for  Conunents 

This  rule  proposes  to  amend  7  CFR 
part  723,  subpart  A  to  include  1994-crop 
national  marketing  quotas  for  fire-cured 
(type  21),  fire-cured  (types  22  &  23). 
dark  air-cured  (types  35  &  36).  Virginia 
sun-cured  (type  37).  cigar-filler  (type 
46),  and  cigar-filler  and  cigar-binder 
(types  42-44  &  53-55)  tobaccos.  These 
six  kinds  of  tobacco  account  for  about 
3  percent  of  total  U.S.  tobacco 
production.  Accordingly,  comments  are 
requested  concerning  the  proposed 
establishment  of  the  national  marketing 
quotas  for  the  subject  tobaccos  at  the 
following  levels: 

(1)  Fire-Cured  (Type  21)  Tobacco 

The  1994-crop  national  marketing 
quota  for  fire-cured  (type  21)  tobacco 
will  range  from  2.0  to  2.4  million 
pounds.  This  range  reflects  the 
assumption  that  the  national  acreage 
factor  will  range  from  1.0  to  1.2. 

(2)  Fire-Cured  (Types  22  &■  23)  Tobacco 

The  1994-crop  national  marketing 
quota  for  fire-cured  (types  22  &  23) 
tobacco  will  range  finom  30  to  38  million 
pounds.  This  range  reflects  the 
assumption  that  the  national  acreage 
factor  will  range  from  0.80  to  1.0. 

(3)  Dark  Air-Cured  (Types  35  &  36) 
Tobacco 

The  1994-crop  national  marketing 
quota  for  dark  air-cured  (types  35  &  36) 
tobacco  will  range  from  8.9  to  11.1 
million  pounds.  This  range  reflects  the 
assumption  that  the  national  acreage 
factor  will  range  from  0.80  to  1.0. 

(4)  Virginia  Sun-Cured  (Type  37) 
Tobacco 

The  1994-crop  national  marketing 
quota  for  Virginia  sun-cured  (type  37) 
tobacco  will  range  from  115,000  to 
128,000  pounds.  This  range  reflects  the 
assumption  that  the  national  acreage 
factor  will  range  from  0.90  to  1.1. 

(5)  Cigar-Filler  (Type  46)  Tobacco 

The  1994-crop  national  marketing 
quota  for  cigar- filler  (type  46)  tobacco 
will  be  zero. 

Accordingly,  the  national  acreage 
factor  will  be  zero. 

(6)  Cigar-Filler  and  Ogar-Binder  (Types 
42-44  er  53-55)  Tobaccos 

The  1994-crop  national  marketing 
quota  for  cigar-filler  and  cigar-binder 
(types  42-44  &  53-55)  tobaccos  will 
range  from  11.2  to  14.0  million  pounds. 
This  range  reflects  the  assumption  that 
the  national  acreage  factor  will  range 
from  0.80  to  1.0. 


List  of  Subjects  in  7  CFR  Part  723 

Acreage  allotments,  Marketing  quotas. 
Penalties.  Reporting  and  recordkeeping 
requirements.  Tobacco. 

Accordingly,  it  is  proposed  that  7  CFR 
part  723,  subpart  A  be  amended  as 
follows: 

PART  723— TOBACCO 

1.  The  authority  citation  for  7  CFR 
part  723  continues  to  read  as  follows: 

Authanty:  7  U.S.C  1301. 1311-1314. 
1314-1,  1314b.  1314b-l.  1314c.  t314d. 
1314f.  1314h.  1315, 1316. 1363,  1372-75. 
1377-1379, 1421. 1445-1.  and  1445-2. 

2.  Sections  723.113  through  723.118 
are  revised  to  read  as  follows: 

§723.113    Fire-cured  (type  21  )tobacca 

The  1994-crop  national  marketing 
quota  will  range  from  2.0  to  2.4  million 
pounds. 

S723.114    Rre-cured  (types  22  a  23) 
tobacco. 

The  1994-crop  national  marketing 
quota  will  range  from  30  to  38  million 
pounds. 

$723,115    Dark  air-cured  (types  35  a  36) 

tOtMCCO. 

The  1994-crop  national  marketing 
quota  will  range  from  8.9  to  11.1  million 
pounds. 

$723,116    Sun-cured  (type  37)  tobacco. 

The  1994-crop  national  marketing 
quota  will  range  firom  115,000  to 
128,000  pounds. 

S  723.1 17    Ogar-fUiefaftdelgar-binder 
(types  42-44  &  53-55)  tobacco. 

The  1994-crop  national  marketing 
quota  will  range  from  11.2  to  14.0 
million  pounds. 

$723,118    Ogar-fiUer  (type  46)  tobacca 

The  1994-crop  national  marketing 
quota  will  be  0.0  pounds. 

Signed  at  Washington.  DC  December  14, 
1993. 

Brace  R.  Weber, 

Acting  Administrator,  Agricultural 
Stabilization  and  Conservation  Service. 
jFR  Doc  93-31028  Filed  12-20-93;  8:45  am) 
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AgrtcuHurai  Mailieting  S«rvic« 

7CFRPart985 
[FV93-085-2PR] 

Spearmint  Oil  Produced  in  the  Far 
West;  Salable  Quantities  and  Allotinent 
Percentages  for  the  1994-85  Marketing 
Year 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Proposed  rule. 

SUtMIARY:  This  proposed  rule  would 
establish  the  quantity  of  spearmint  oil 
produced  in  the  Far  West,  by  class,  that 
handlers  may  purchase  ht)m.  or  handle 
for,  producers.during  the  1994-95 
marketing  year.  This  action  would  be 
taken  to  avoid  extreme  fluctuations  in 
supplies  and  prices  and  thus  help  to 
maintain  stability  in  the  spearmint  oil 
market.  This  action  was  recommended 
by  the  Spearmint  Oil  Administrative 
Committee  (Committee),  the  agency 
responsible  for  local  administration  of 
the  marketing  order  for  spearmint  oil 
produced  in  the  Far  West. 
DATES:  Comments  must  be  received  by 
January  20. 1994. 
AOOftESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposed  rule. 
Comments  must  be  sent  in  triplicate  to 
the  Docket  Clerk.  Fruit  and  Vegetable 
Division.  AMS.  USDA.  room  2525. 
South  Building.  P.O.  Box  96456. 
Washington.  DC  20090-6456. 
Comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 
FOA  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Curry.  Northwest  Marketing 
Field  Office,  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division.  AMS.  USDA.  1220 
SW.  Third  Avenue,  room  369.  Portland. 
Oregon  97204;  telephone:  (503)  326- 
2724;  or  Christian  D.  Nissen.  Marketing 
Order  Administration  Branch.  Fruit  and 
•  Vegetable  Division.  AMS.  USDA,  room 
2525,  South  Building,  P.O.  Box  96456, 
Washington,  DC  20090-6456;  telephone: 
(202) 720-5127. 

SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  is  issued  under  Marketing 
Order  No.  985  (7  CFR  part  985). 
regulating  the  handling  of  spearmint  oil 
produced  in  the  Far  West  (Washington, 
Idaho,  Oregon,  and  designated  parts  of 
California,  Nevada,  Montana,  and  Utah), 
hereinafter  referred  to  as  the  "order." 
This  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 


of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act." 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  Under  the  provisions  of 
the  marketing  order  now  in  effect, 
saleable  quantities  and  allotment 
percentages  may  be  established  for 
classes  of  spearmint  oil  produced  in  the 
Far  West.  This  proposed  rule  would 
establish  the  quantity  of  spearmint  oil 
produced  in  the  Far  West,  by  class,  that 
may  be  purchased  from  or  handled  for 
producers  by  handlers  during  the  1994- 
95  marketing  year,  which  begins  on  June 
1, 1994.  This  proposed  rule  will  not 
preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  smalhentities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  eight 
spearmint  oil  handlers  subject  to 
regulation  under  the  order  and 
approximately  259  producers  of 
spearmint  oil  in  the  regulated 


production  area.  Of  the  259  producers, 
157  producers  hold  "Class  1"  (Scotch) 
oil  allotment  base,  and  144  producers 
hold  "Class  3"  (Native)  oil  allotment 
base.  Small  agricultural  producers  have 
been  defined  by  the  Small  Business 
Administration  |13  CFR  121.601]  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $3,500,000.  A 
minority  of  producers  and  handlers  of 
Far  West  spearmint  oil  may  be  classified 
as  small  entities. 

The  Far  West  spearmint  oil  industry 
is  characterized  by  producers  whose 
farming  operations  generally  involve 
more  than  one  commodity  and  whose 
income  from  fanning  operations  is  not 
exclusively  dependent  on  the 
production  of  spearmint  oil.  The  U.S. 
production  of  spearmint  oil  is 
concentrated  in  the  Far  West,  primarily 
Washington,  Idaho,  and  Oregon  (pan  of 
the  area  covered  by  the  order). 
Spearmint  oil  is  also  produced  in  the 
Midwest.  The  production  area  covered 
by  the  order  normally  accounts  for  75 
percent  of  the  annual  U.S.  production  of 
spearmint  oil. 

Pursuant  to  authority  contained  in 
§§  985.50, 985.51,  and  985.52  of  the 
order,  the  Committee  recommended  the 
salable  quantities  and  allotment 
percentages  for  the  1994-95  marketing 
year  at  its  October  6.  J993,  meeting.  The 
Committee  recommended  the 
establishment  of  a  salable  quantity  and 
allotment  percentage  for  Class  1 
spearmint  oil  in  a  vote  of  6  in  favor  and 
2  opposed.  The  members  voting  in 
opposition  favored  the  establishment  of 
a  lower  salable  quantity  and  allotment 
percentage.  The  Committee 
recommended  the  establishment  of  a 
salable  quantity  and  allotment 
percentage  for  Class  3  spearmint  oil  in 
an  unanimous  vote. 

This  proposed  rule  would  establish  a 
salable  quantity  of  723,326  pounds  and 
an  allotment  percentage  of  41  percent 
for  Scotch  oil,  and  a  salable  quantity  of 
897,388  pounds  and  an  allotment 
percentage  of  46  percent  for  Native  oil. 
This  action  would  limit  the  amount  of 
spearmint  oil  that  handlers  may 
purchase  from,  or  handle  for.  producers 
during  the  1994-95  marketing  year, 
which  begins  on  June  1. 1994.  Salable 
quantities  and  allotment  percentages 
have  been  placed  into  effect  each  season 
since  the  order's  inception  in  1980. 

The  proposed  salable  quantity  and 
allotment  percentage  for  each  class  of 
spearmint  oil  for  the  1994-95  marketing 
year  is  based  upyon  the  Committee's 
recommendation  and  the  following  data 
and  estimates: 
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(1)  "Qass  1"  (Scotch)  Spearmint  Oil 

(A)  Estimated  carry-in  on  June  1, 
1994 — 122,187  pounds.  This  number  is 
derived  by  subtracting  the  estimated 
1993-94  marketing  year  trade  demand 
of  814,589  pounds  from  the  1993-94 
marketing  year  total  available  supply  of 
936,776  pounds. 

(B)  Estimated  trade  demand  (domestic 
and  export)  for  the  1994-95  marketing 
year — 830,000  pounds.  This  number  is 
an  estimate  based  on  the  average  of  total 
annual  sales  made  between  1980  and 
1992,  handler  estimates,  and 
information  provided  by  producers  and 
buyrt^. 

(d  Salable  quantity  required  from 
1994  regulated  production — 707,813 
pounds.  This  number  is  the  difference 
between  the  estimated  1994-95 
marketing  year  trade  demand  and  the 
estimated  carry-in  on  June  1, 1994. 

(D)  Total  allotment  base  for  Scotch  oil 
for  the  1994-95  marketing  year — 
1,764.209  pounds. 

(E)  Computed  allotment  percentage — 
40.12  percent.  This  percentage  is 
computed  by  dividing  the  required 
salable  quantity  by  the  total  allotment 
base. 

(F)  Recommended  allotment 
percentage — 41  percent. 

(G)  The  Committee's  recommended 
salable  quantity  723,326  pounds. 

(2)  "Qass  3"  (Native)  Spearmint  Oil 

(A)  Estimated  carry-in  on  June  1 , 
1994 — 0  pounds.  This  number  is 
derived  by  subtracting  the  estimated 
1993-94  marketing  year  trade  demand 
of  914,715  pounds  from  the  1993-94 
marketing  year  total  available  supply  of 
914,715  pounds. 

(B)  Estimated  trade  demand  (domestic 
and  export)  for  the  1994-95  marketing 
year— 944,513  pounds.  This  number  is 
an  estimate  basidd  on  the  average  of  total 
annual  sales  made  between  1980  and 
1992,  handler  estimates,  and 
information  provided  by  producers  and 
buyers. 

(C)  Salable  quantity  required  from 
1994  production— 944.513  pounds.  This 
numbier  is  the  difference  between  the 
estimated  1994-95  marketing  year  trade 
demand  and  the  estimated  carry-in  on 
June  1, 1994. 

(D)  Total  allotment  base  for  Native 
oil— 1,950,843  pounds. 

(E)  Computed  allotment  percentage — 
48.42  percent.  This  percentage  is 
computed  by  dividing  the  required 
salable  quantity  by  the  total  allotment 
base. 

(F)  Recommended  allotment 
percentage— 46  percent. 

(G)  The  Committee's  recommended 
salable  quantity  897,388  pounds. 


The  salable  quantity  is  the  total 
quantity  of  each  class  of  oil  which 
handlers  may  purchase  from  or  handle 
on  behalf  of  producers  during  a 
marketing  year.  Each  producer  is 
allotted  a  share  of  the  salable  quantity 
by  applying  the  allotment  percentage  to 
the  producer's  allotment  base  for  the 
applicable  class  of  spearmint  oil. 

The  Committee's  recommended 
salable  quantity  of  723,326  pounds  and 
allotment  percentage  of  41  percent  for 
Class  1  spearmint  oil  is  based  on 
anticipated  1994-95  marketing  year 
supply  and  trade  demand. 

The  Committee's  recommended 
salable  quantity  of  897,388  pounds  and 
allotment  percentage  of  46  percent  for 
Class  3  spearmint  oil  is  less  than  the 
Committee's  estimated  1994-95 
marketing  year  trade  demand  of  944,513 
pounds  and  computed  allotment 
percentage  of  48.42  percent.  The  1994- 
95  marketing  year  estimated  trade 
demand  represents  an  average  of  the 
trade  demand  over  the  last  13  years. 
During  the  past  several  years,  sales  of 
Native  spearmint  oil  have  fluctuated. 
The  Committee  reduced  the  salable 
quantity  and  allotment  percentage  to 
allow  for  the  possibility  of  below 
average  sales  during  the  1994-95 
marketing  year.  This  action  was  taken  to 
prevent  wide  fluctuations  in  salable 
quantities  and  allotment  percentages 
established  in  subsequent  years.  Wide 
fluctuations  in  yearly  established 
salable  quantities  and  allotment 
percentages  could  make  it  difficult  for 
producers  to  plan  farming  operations. 

The  proposed  salable  quantities  are 
not  expected  to  cause  a  shortage  of 
spearmint  oil  supplies.  Any 
unanticipated  or  additional  market 
demand  for  spearmint  oil  which  may 
develop  during  the  marketing  year  can 
be  satisfied  by  an  increase  in  the  salable 
quantity.  Alternatively,  the  Committee 
may  offer  to  sell  spearmint  oil  from  the 
Class  1  and  Class  3  reserve  pools  to 
meet  any  increased  market  demand.  The 
estimated  reserve  pools  for  Class  1  and 
Class  3  spearmint  oil  currently  stand  at 
950,000  pounds  and  1,400,000  pounds, 
respectively.  Both  Scotch  and  Native 
spearmint  oil  producers  who  produce 
more  than  their  annual  allotments 
during  the  1993-94  season  may  transfer 
such  excess  spearmint  oil  to  a  producer 
with  spearmint  oil  production  less  than 
his  or  her  annual  allotment  or  put  it  into 
the  reserve  pool. 

This  proposed  regulation,  if  adopted, 
would  be  similar  to  those  which  have 
been  issued  in  prior  seasons.  Costs  to 
producers  and  handlers  resulting  from 
this  proposed  action  are  expected  to  be 
offset  by  the  benefits  derived  from 
improved  returns. 


The  establishment  of  these  salable 
quantities  and  allotment  percentages 
would  allow  for  anticipated  market 
needs  based  on  historical  sales,  changes 
and  trends  in  production  and  demand, 
and  information  available  to  the 
Committee.  Adoption  of  this  proposed 
rule  would  also  provide  spearmint  oil 
producers  with  information  on  the 
amount  of  oil  which  should  be 
produced  for  next  season. 

Based  on  available  information,  the 
Administrator  of  the  AMS  has 
determined  that  the  issuance  of  this 
proposed  rule  would  not  have  a 
significant  economic  imi>act  on  a 
substantial  number  of  small  entities. 

A  30-day  comment  period  is  provided 
to  allow  interested  persons  to  respond 
to  this  proposal.  All  written  comments 
received  within  the  comment  period 
will  be  considered  before  a  final 
determination  is  made  on  this  matter. 

List  of  Subjects  in  7  CFR  Part  985 

Marketing  agreements.  Oils  and  fats, 
Reporting  and  recordkeeping 
requirements,  and  Spearmint  oil. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  985  is  proposed  to 
be  amended  as  follows: 

PART  985— SPEARMINT  OIL 
PRODUCED  IN  THE  FAR  WEST 

1.  The  authority  citation  for  7  CFR 
part  985  continues  to  read  as  follows: 

Authority:  7  U.S.C  601-674. 

2.  A  new  §  985.213  is  added  to  read 
as  follows: 

INote:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations.) 

§985.21 3    Salable  quantttiea  and  allotment 
percentages— 1994-05  marketing  year. 

The  salable  quantity  and  allotment 
percentage  for  each  class  of  spearmint 
oil  during  the  marketing  year  beginning 
on  June  1, 1994,  shall  be  as  follows: 

(a)  "Class  1"  (Scotch)  oil— a  salable 
quantity  of  723,326  pounds  and  an 
allotment  percentage  of  41  percent. 

(b)  "Class  3"  (Native)  oil— e  salable 
quantity  of  897,388  pounds  and  an 
allotment  percentage  of  46  percent. 

Dated:  December  14, 1993. 
Robert  C  Keeney, 

Deputy  Director,  Fruit  and  Vegetable  Division. 
[FR  Doc.  93-31031  Filed  12-20-93;  8:45  am) 
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7CFR  Parts 

1006.1007, 

1032.1033, 

1040,1050, 

1078^1070, 

1100,11081 

1135,1137. 

n>A-«4-4«| 


1001,  lOOe.  1004, 1006, 
1011, 1012, 1013, 1030, 
1036, 1040. 1044, 1046, 
1064, 1065, 1068, 1075, 

■  ^^^npf    •^^^^^j    B^F^^Wj    e^^^F^Py 

1124,1126,1131.1134. 
1138^1139 


MUk  in  the  New  England  and  Other 
Marketing  Areas;  Notice  of  Hearing  on 
Proposed  Amendments  to  Tentative 
Marketing  Agreements  and  Orders 


7 
CFR 

Maikaing  area 

AONoa. 

part 

1001  . 

New  England 

AO-14-A67 

1002. 

New  York  Now  Jar- 
say. 

AO-71-A82 

1004. 

tJkkMe  Atiartbc  ^ 

AO-160-A70 

1005. 

Carolina  

AO-388-A7 

1006  . 

Upper  Florida 

AO-<J56-A31 

1007. 

Georgia 

AO-366-V«7 

1011  . 

Tennessee  Vatey 

AO-251-A38 

1012. 

Tampa  Bay 

AO-347-A34 

1013. 

Souttieastem  Florida 

AO-286-A41 

1030. 

Cfiicago  Regional  

AO-^1-A32 

1032. 

Southern  mmois-East- 
em  Missouri. 

AO-313-nA41 

1033. 

Otio  Vatoy  

AO-16&-A64 

1036 , 

Eastern  Ohio-West- 
em  Pennsylvania. 

AO-179-^V59 

1040. 

Southern  Michigan  .... 

AO-225-A46 

1044  . 

Michigan  Upper  Pe- 
ninsula. 

AO-299-A29 

1046. 

Lousviae-Lexinglon- 
EvartsviNe. 

A(>-123-A66 

1049. 

mdHvia 

AO-319-A42 

1060. 

Central  Wnois  ..„ 

AO-355-A29 

1064. 

Greater  Kansas  City  . 

AO-23-A62 

1065. 

Nebraska-Western 
Iowa. 

AO-86-A51 

1068. 

Upper  Midwest 

AO-178-A49 

1075. 

Black  HMs.  South  Da- 
kota. 

AO-248-A23 

1076. 

Eastern  South  Da- 
kota. 

AO-260-A33 

1079. 

towa  

AO-295-A45 

1093. 

Alabama-West  Fk)r- 
kla. 

AO-386-A15 

1094. 

New  Odeans-Mis- 

sissiDoL 

AO-103-A57 

1096. 

Greater  Louisiana  ..... 

AO-257-A44 

1099. 

Paducah.  Kentucky  ... 

AO-183-A48 

1106. 

Southwest  Plains 

AO-210-A55 

1108. 

Central  Arkansas 

AO-243-A47 

.1 124  . 

Paciic  Northwest 

ACK368-A24 

1126. 

Texas 

AO-231-A63 

1131  . 

Central  Anzooa 

AO-271-A33 

1134 

Western  Cokxado 

AO-301-A24 

1135. 

Southwestern  tdaho- 
Eastem  Oregon. 

AC>-380-A14 

1137. 

Eastern  Cotorado 

AO-^26-A28 

1138. 

New  Mexico-West 
Texas. 

AO-335-A39 

1139. 

Great  Basin 

AO-009-A33 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Notice  of  public  hearing  on 
proposed  rulemaking. 


StMMMirr:  The  hearing  is  being  held  to 
consider  alternative  pricing  proposals  to 
replace  the  current  Class  II  pricing 
formula  used  to  establish  the  Class  0 
price  in  all  Federal  milk  orders.  The 
hearing  was  requested  by  the  Milk 
Industry  Foundation  and  the 
International  Ice  Cream  Association, 
two  groups  which  represent  the 
processors  of  mudi  of  the  milk 
marketed  under  Federal  orders,  and  by 
the  National  Milk  Producers  Federation, 
which  represents  a  large  portion  of  the 
producers  under  the  order  program. 

Proponents  have  requested  that  this 
issue  be  handled  on  an  emergency  basis. 

DATES:  The  hearing  will  convene  at  9 
a.m.  on  January  6,  1994. 

ADDRESSES:  The  hearing  will  be  held  at 
the  Ramada  Hotel-Old  Town.  901  N. 
Fairfax  Street,  Alexandria.  Virginia 
22314 (703) 683-6000. 

FOR  FURTHER  MFORMATION  CONTACT:  John 
F.  Borovies.  Chief.  Order  Formulation 
Branch,  USDA/AMS/Dairy  Division, 
room  2968.  South  Building.  P.O.  Box 
96456.  Washington.  DC  20090-6456. 
(202) 720-6274. 

8UPPI.EMENTARY  INFORMATION:  This 
administrative  action  is  governed  by  the 
provisions  of  sections  556  and  557  of 
title  5  of  the  United  States  Code  and. 
therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12866. 

Notice  is  hereby  given  of  a  public 
hearing  to  be  held  at  the  Ramada  Hotel- 
Old  Town,  901  N.  Fairfax  Street. 
Alexandria.  Virginia  22314.  beginning  at 
9  a.m.,  on  Thursday,  January  6, 1994, 
with  respect  to  proposed  amendments 
to  the  tentative  marketing  agreements 
and  to  the  orders  regulating  the 
handling  of  milk  in  the  New  England  - 
and  other  marketing  areas. 

The  hearing  is  called  pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
use.  601-674),  and  the  applicable 
rules  of  practice  and  procedure 
governing  the  fofmulation  of  marketing 
agreements  and  marketing  orders  (7  CFR 
part  900). 

The  purpose  of  the  hearing  is  to 
receive  evidence  with  resf>ect  to  the 
economic  and  marketing  conditions 
which  relate  to  the  proposed 
amendments,  hereinafter  set  forth,  and 
any  appropriate  modifications  thereof, 
to  the  tentative  marketing  agreements 
and  to  the  orders. 

Evidence  also  will  be  taken  to 
determine  whether  emergency 
marketing  conditions  exist  that  would 
warrant  omission  of  a  recommended 
decision  under  the  rules  of  practice  and 
procedure  (7  CFR  900.12(d))  with 
respect  to  proposals  No.  1  through  5. 


Actions  under  the  Federal  milk  order 
program  are  subject  to  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354).  This 
Act  seeks  to  ensure  that,  within  the 
statutory  authority  of  a  program,  the 
regulatory  and  informational 
requirements  are  tailored  to  the  size  and 
nature  of  small  businesses.  For  the 
purpose  of  the  Act,  a  dairy  farm  is  a 
"small  business"  if  it  has  an  annual 
gross  revenue  of  less  than  $500,000,  and 
a  dairy  products  manufacturer  is  a 
"small  business"  if  it  has  fewer  than  500 
employees.  Most  parties  subject  to  a 
milk  order  are  considered  as  a  small 
business.  Accordingly,  interested  parties 
are  invited  to  present  evidence  on  the 
probable  regulatory  and  informational 
im{)act  of  the  hearing  proposals  on 
small  businesses.  Also,  parties  may 
suggest  modifications  of  these  proposals 
for  the  purpose  of  tailoring  their 
applicability  to  small  businesses. 

The  amendments  to  the  rules 
proposed  herein  have  been  reviewed 
under  Executive  Order  12778,  Qvil 
Justice  Reform.  They  are  not  intended  to 
have  a  retroactive  effect.  If  adopted,  the 
proposed  amendments  would  not 
preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Agricultural  Marketing 
Agreement  Act  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  8c(15)(A)  of  the 
Act.  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provision  of  the 
order,  or  any  obligation  imposed  in 
connection  with  the  order  is  not  in 
accordance  with  the  law  and  requesting 
a  modification  of  an  order  or  to  be 
exempted  from  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  noi 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Interested  parties  who  wish  to 
introduce  exhibits  should  provide  the 
Presiding  Officer  at  the  hearing  with  six 
copies  of  such  exhibits  for  the  OfRcial 
Record.  Also,  it  would  be  helpful  if 
additional  copies  are  available  for  the 
use  of  other  participants  at  the  hearing. 
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7  CFR  Parts  1001, 
1006, 1007, 1011. 
1032, 1033, 1036, 
1049, 1050, 1064, 
1076, 1079, 1093, 
1106, 1108, 1124, 
1135, 1137, 1138, 


List  of  Subjects  in 
1002, 1004, 1005. 
1012, 1013, 1030, 
1040, 1044, 1046, 
1065, 1068, 1075, 
1094, 1096, 1099, 
1126,1131.1134, 
1139 

Milk  marketing  orders. 

The  authority  citation  for  7  CFR  parts 
1001  through  1139  continues  to  read  as 
follows: 

Autherity:  Sees.  1-19,  48  Stat.  31.  as 
amended;  7  U.S.Q  601-674. 

The  proposed  amendments,  as  set 
forth  below,  have  not  received  the 
approval  of  the  Secretary  of  Agriculture. 

Proposed  by  Milk  Industry 
Foimdation.  International  Ice  Cream 
Association,  and  National  Milk 
Producers  Federation: 

Proposal  No.  1 

Replace  the  Dass  n  price  formula 
with  the  basic  formula  price  for  the 
second  preceding  month  plus  a  fixed 
differential  of  $0.30  and  aiuiounce  the 
price  by  the  fifth  day  of  the  preceding 
month. 

1.  Revise  §  .50  (in  most  orders)  to  read 
as  follows: 

§  .50    Class  prices. 

*  *        •        •        •  « 

(b)  Class  n  price.  The  Class  II  price 
shall  be  computed  by  the  Director  of  the 
Dairy  Division  and  transmitted  to  the 
market  administrator  on  or  before  the 
fifth  day  of  the  preceding  month.  The 
Class  II  price  shall  be  the  basic  formula 
price  for  the  second  preceding  month 
plus  $0.30. 

2.  Delete  §  .51(a)  Basic  Class  II 
formula  price.     • 

3.  Revise  §  .53  to  read  as  follows: 

§  .53   Announcement  of  class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  and  Class 
II  prices  for  the  following  month,  and 
the  Class  m  price  for  the  preceding 
month. 

Proposed  by  Friendship  Dairies,  Inc.: 

Proposal  No.  2 

Replace  the  Class  11  price  formula 
with  the  basic  formula  price  for  the 
second  preceding  month  plus  a  fixed 
differential  of  $0.10,  announce  the  price 
by  the  fifth  day  of  the  preceding  month 
and  make  any  other  conforming  changes 
necessary. 

Revise  §  .50  (in  most  orders)  to  read 
as  follows: 

S.50   Classprtces. 

•  •        •        •        * 


(b)  Class  n  price.  For  Class  II  milk,  the 
price  shall  be  computed  by  the  Director 
of  the  Dairy  Division  and  transmitted  to 
the  market  administrator  on  or  before 
the  fifth  day  of  the  preceding  month. 
The  Class  II  price  shall  be  the  basic 
formula  price  for  the  second  preceding 
month  plus  a  fixed  differential  of  10 
cents. 

Proposed  by  Women  Involved  in 
Farm  Economics  (WIFE): 

Proposal  No.  3 

Replace  the  Class  n  price  formula 
with  the  basic  formula  price  plus  a  fixed 
differential  of  $0.50. 

Proposed  by  Farmers  Union  Milk 
Marketing  Cooperative: 

Proposal  No.  4 

Replace  the  Class  11  price  formula 
with  a  Class  n  price  which  is  60  cents 
above  the  Class  in  or  Qass  ni-A  price, 
whichever  is  higher. 

Proposed  by  Central  Milk  Producers 
Cooperative: 

Proposal  No.  5 

Include  the  "add-back"  provision  in 
the  Class  n  price  calculation  to  read  as 
follows: 

When  the  current  month's  Class  II 
price  is  less  than  the  current  month's 
Class  HI  price,  the  resulting  difference 
shall  be  added  to  the  next  announced 
Class  n  price. 

Proposed  by  Dairy  Division, 
Agricultiual  Marketing  Service: 

Proposal  No.  6 

Make  such  changes  as  may  be 
necessary  to  make  the  entire  marketing 
agreements  and  the  orders  conform  with 
any  amendments  thereto  that  may  result 
fiom  this  hearing. 

Copies  of  this  notice  of  hearing  and 
the  orders  may  be  procured  from  the 
Market  Administrator  of  each  of  the 
aforesaid  marketing  areas,  or  from  the 
Hearing  Clerk,  room  1083,  South 
Building,  United  States  Department  of 
Agriculture,  Washington,  DC  20250,  or 
ma^  be  inspected  there. 

Copies  of  the  transcript  of  testimony 
taken  at  the  hearing  will  not  be  available 
for  distribution  through  the  Hearing 
Clerk's  Office.  If  you  wish  to  purchase 
a  copy,  arrangements  may  be  made  with 
the  reporter  at  the  hearing. 

From  the  time  that  a  hearing  notice  is 
issued  and  until  the  issuance  of  a  final 
decision  in  a  proceeding.  Department 
employees  involved  in  the  decisional 
process  are  prohibited  from  discussing 
the  merits  of  the  hearing  issues  on  an  ex 
parte  basis  with  any  person  having  an 
interest  in  the  proceeding.  For  this 
particular  proceeding,  the  prohibition 
applies  to  employees  in  the  following 
organizational  units: 


Office  of  the  Secretary  of  Agriculture 
Office  of  the  Administrator,  Agricultural 

Marketing  Service 
Office  of  the  General  Counsel 
Dairy  Division,  Agricultural  Marketing 

Service  (Washington  office)  and  the 

Offices  of  all  Market  Administrators. 

Procedural  matters  are  not  subject  to 
the  above  prohibition  and  may  be 
discussed  at  any  time. 

Dated:  Decemlwr  14, 1993. 
Lon  Hatamiya, 
Administrator 
IFR  Doc  93-31029  Filed  12-20-^3;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 
[Docket  Na  93-ANE-29I 

Airworthiness  Directives;  Precision  ^ 
Airmotive  Corporatk>n  (Formerty  Facet 
Aerospace  Products  and  Marvel- 
Schebler)  Model  HA-6  Series 
CartMjretors 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Precision  Airmotive  Corporation 
(formerly  Facet  Aerospace  Products  and 
Marvel-Schebler)  Model  HA-6  series 
carburetors.  This  proposal  would 
require  a  modification  in  those 
carburetors  not  equipped  with  a  mixture 
control  retainer  clip.  This  proposal  is 
prompted  by  eight  reports  of  excessive 
retention  screw  wear  causing  rough 
engine  operation  or  engine  power  loss 
on  engines  equipped  with  a  Model  HA- 
6  series  carburetor  between  January 
1986  and  August  1992.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  the  interruption  of 
fuel  flow  to  the  engine  caused  by  the 
mixture  control  shaft  moving  out  of 
position  because  of  excessive  wear  of 
the  mixture  control  shaft  retention 
screw. 

DATES:  Comments  must  be  received  by 
January  20, 1994. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attn:  Rules  Docket  No.  93- 
ANE-29, 12  New  England  Executive 
Park,  Burlington,  Massachusetts  01803- 
5299.  Comments  may  be  inspected  at 
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this  location  between  8  a.ni.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holiaays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Precision  Ainnotive  Corporation,  3220 
100th  Street  Southwest,  suite  E,  Everett, 
WA  98204.  This  information  may  be 
examined  at  the  FAA.  New  England 
Region.  Office  of  the  Assistant  Chief 
Counsel,  12  New  England  Executive 
Park,  Burlington.  Massachusetts. 

FOR  FURTHER  INFORMATION  CONTACT:  Jon 
A.  Regimbal,  Aerospace  Engineer, 
Propulsion  Branch.  ANM-140S.  Seattle 
Aircraft  Certification  Office.  Transport 
Airplane  Directorate.  FAA.  Northwest 
Mountain  Region.  1601  Lind  Avenue. 
SW..  Renton.  Washington  98055-4056, 
telephone  No.  (206)  227-2687;  fax  (227) 
206-1181. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 

Eroposals  contained  in  this  notice  may 
B  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
Summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  93-ANE-29."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  New  England  Region.  Office  of  the 
Assistant  Chief  Counsel.  Attn:  Rules 
Docket  No.  93-ANE-29, 12  New 


England  Executive  Park,  Burlington. 
Massachusetts  01803-5299. 

Discussion 

This  proposed  AD  is  applicable  to 
certain  Precision  Airmotive  Corporation 
(formerly  Facet  Aerospace  Products  and 
Marvel-Schebler)  Model  HA-6  series 
carburetors.  The  Federal  Aviation 
Administration  (FAA)  has  received 
eight  reports  of  excessive  retention 
screw  wear  causing  rough  engine 
operation  or  engine  power  loss  on 
aircraft  with  engines  equipped  with 
Model  HA-6  series  carburetors,  between 
January  1986  and  August  1992.  One  of 
these  engine  power-loss  events  resulted 
in  an  engine  failure  during  takeoff,  and 
another  caused  a  forced  landing. 

The  FAA  has  determined  that  the 
mixture  control  shaft  retention  screw, 
Part  Number  (P/N)  15-Al,  had  worn 
excessively,  allowing  the  mixture 
control  shaft  to  "back  out"  of  position, 
thus  interrupting  fuel  flow  to  the  power 
jet.  This  condition,  if  not  corrected,  may 
result  in  an  engine  power  loss. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  Marvel- 
Schebler/Tillotson  Service  Bulletin  (SB) 
No.  Al-78,  dated  September  1978.  that 
describes  procedures  for  installation  of 
a  mixture  control  shaft  retainer  clip 
(P/N  55-A239),  screw  (P/N  15-B395), 
and  washer  (P/N  78-A292)  in  all  Model 
HA-6  series  carburetors. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
design,  the  proposed  AD  would  require 
installation  of  a  retainer  clip, 
replacement  screw,  and  washer  on 
Model  HA-6  series  carburetors  to 
prevent  movement  of  the  existing 
mixture  control  shaft  in  the  event  of 
excessive  wear  of  the  mixture  control 
shaft  retainer  screw.  The  actions  would 
be  required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously.  • 

There  are  approximately  10.000 
Model  HA-6  series  carburetor  units  in 
the  worldwide  fleet.  The  FAA  estimates 
that  it  would  take  approximately  1  work 
hour  per  carburetor  to  accomplish  the 

[>roposed  actions,  and  that  the  average 
abor  rate  is  $55  per  work  hour. 
Required  parts  would  cost 
approximately  $34  per  carburetor.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  AD  is  estimated  to  be 
$890,000. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 


in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation:  (1) 
Is  not  a  "significant  regulatory  action*' 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Poficies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  3»-AmW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

$39.13    (Amended]  • 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Precitton  Airmotive  Corporation  (fermerly 
Facet  Aerospace  Products  and  Marvel- 
Schebler):  Docket  No.  93-ANE-29. 

Applicability:  Precision  Airmotive 
Corporation  (fomierly  Facet  Aerospace 
Products  and  Marvel-Schebler)  Model  HA-6 
series  carburetors  that  do  not  have  a  mixture 
control.  Part  Number  (P/N)  5S-A239.  screw 
P/N  1S-B395.  and  washer  7S-A239. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  engine  power  loss,  accomplish  ' 
the  following: 

(a)  For  Model  HA-6  series  carburetors,  not 
equipped  with  a  mixture  control  shaft 
retainer  clip  (P/N  5S-A239),  screw  (P/N  15- 
B395).  and  washer  (P/N  78-A292).  install 
these  items,  in  accordance  with  Marvel- 
Schebler/Tillotson  Service  Bulletin  Na  Al- 
78.  dated  September  1978.  within  12  months 
after  the  effective  date  of  this  AD. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  co^-iipliance  time,  which 
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provides  an  acceptable  level  of  safety,  may  be 
used  if  approved  by  the  Manager,  Engine 
CertiHcation  Office.  The  request  should  be 
forwarded  through  an  FAA  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Seattle  Aircraft 
Certification  Office. 

Note:  Infonnation  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Seattle 
Aircraft  Certificatton  Office. 

(c)  Special  flight  permits  may  be  issued,  in 
accordance  with  FAR  21.197  and  21.199,  to 
operate  the  aircraft  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Burlington,  Massachusetts,  on 
December  13, 1993. 
)ay  J.  Pardee, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 

|FR  Doc.  93-31116  Filed  12-20-93;  8:45  am) 
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DEPARTMENT  OF  EDtJCATION 
34  CFR  Part  366 
RIN  1820-AA81 

Centers  For  Independent  Living; 
Reopening  of  Comment  Period 

AGENCY:  Department  of  Education. 
ACTION:  Reopening  of  comment  period. 

SUMMARY:  On  October  27, 1993.  the 
Depjartment  of  Education  published  in 
the  Federal  Register  a  notice  of 
proposed  rulemaking  (NPRM)  for  the 
Centers  for  Independent  Living  program 
(58  FR  57942).  The  comment  period  for 
the  NPRM  ended  on  December  13, 1993. 
The  Department  has  received  requests 
from  the  independent  living 
community,  including  centers  for 
independent  Hving  (CILs)  and  advocacy 
organizations,  for  an  extension  of  the 
comment  period  on  the  NPRM.  The  CILs 
are  consumer-run  projects  and,  in  many 
cases,  are  relatively  small.  Many  do  not 
have  ready  access  to  the  Federal 
Register.  The  Department  sent  copies  of 
the  NPRM  to  the  QLs,  but  they  were  not 
received  in  time  for  them  to  develop 
comments.  A  longer  comment  period 
would  give  QLs  an  opportunity  to 
publicize  the  NPRM  in  local  newsletters 
and  otherwise  make  available  to  a  large 
portion  of  the  independent  living 
community  infonnation  about  the 
NPRM.  The  Department  believes  this 
would  improve  the  quality  of 
information  available  for  rulemaking,  so 
the  Secretary  is  reopening  the  comment 
period. 

DATES:  (Comments  must  be  received  on 
or  before  February  22, 1994. 


ADDRESSES:  All  comments  concerning 
this  notice  or  the  notice  of  proposed 
rulemaking  should  be  addressed  to 
Commissioner.  Rehabilitation  Services 
Administration,  U.S.  Department  of 
Education.  400  Maryland  Avenue,  SW.. 
room  3028,  Mary  E.  Switzra-  Building, 
Washington,  DC  20202-2531. 
FOR  FURTHER  INFORMATKM  COHTACT:  |ohn 
Nelson,  U.S.  Department  of  Education, 
400  Maryland  Avenue.  SW.,  room  3326, 
Mary  E.  Switzer  Building,  Washington, 
DC  20202-2741.  Telephone/TM):  (202) 
205-9362. 

Dated:  December  14. 1993. 
Howard  R.  Moses, 

Acting  Assistant  Secretary  for  Special 

Education  and  Rehabilitative  Services. 

[FR  Doc  93-31036  Filed  12-20-93;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

[NJ12-1-6035:  NY9-1-6034;  PR2-1-6036: 
VI2-1-6037:  FRL-4815-9] 

Clean  Air  Act  Approval  and 
Promulgation  of  Title  V,  Section  507. 
Small  Business  Stationary  Source 
Technical  and  Environmental 
Compliance  Assistance  Program  for 
Region  2  States:  New  Jersey,  New 
York,  Puerto  Rico,  and  ttie  U.S.  Virgin 
Islands 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to 
conditionally  approve  each  state 
implementation  plan  (SIP)  revision 
submitted  by  the  States  of  New  Jersey 
and  the  U.S.  Virgin  Islands,  and  to  fully 
approve  each  state  SIP  revision 
submitted  by  New  York  and  the 
Commonwealth  of  Puerto  Rico  for  the 
purpose  of  establishing  State  Small 
Business  Stationary  Source  Technical 
and  Environmental  Compliance 
Assistance  Programs  (PROGRAMS).  The 
implementation  plans  were  submitted 
by  the  states  to  satisfy  the  Federal 
mandate  of  the  Clean  Air  Act  (CAA)  to 
ensure  that  small  businesses  have  access 
to  the  technical  assistance  and 
regulatory  information  necessary  to 
comply  with  the  CAA.  The  rationale  for 
the  conditional  and  full  approvals  are 
set  forth  in  this  notice;  additional 
information  is  available  at  the  address 
indicated  in  the  Addresses  section. 
DATES:  Ckjmments  must  be  received  in 
writing  on  or  before  January  20, 1994. 


ADDRESSES:  Written  comments  should 
be  addressed  to:William  J.  Muszynski, 
P.E..  Acting  Regional  Administrator, 
EPA  Region  2,  26  Federal  Plaza.  New 
York.  NY  10278.  Send  all  comments  in 
duplicate  and  identify  the  State  SIP  to 
which  the  comments  apply. 

Copies  of  all  of  the  States'  submittals 
and  EPA's  technical  support  documents 
are  available  for  inspection  during 
normal  business  hours  at  the  EPA 
address  above  in  room  505.  In  addition, 
copies  of  a  specific  state  submittal  and 
EPA's  technical  support  document  can 
be  found  at  the  appropriate  state  office 
below: 

New  Jersey-OfTice  of  Permit 
Information  and  Assistance,  New  Jersey 
Department  of  Environmental  Protection 
and  Energy.  401  East  State  Street, 
Trenton,  NJ  08625-0423,  Attention: 
Chuck  McCarty. 

New  York-Bureau  of  Technical 
Services.  Air  Resources  Division.  New 
York  State  Department  of 
Environmental  Conservation.  50  Wolf  - 
Road,  Albany.  NY  12233.  Attention: 
Virginia  Rest. 

Puerto  Rico-Air  Programs  Area. 
Puerto  Rico  Enviroiunental  Quality 
Board.  Eurobank  Building.  431  Ponce  de 
Leon  Avenue.  Hato  Rey.  PR  00910. 
Attention:  Francisco  Claudio. 

The  U.S.  Virgin  Islands-Virgin 
Islands  Department  of  Planning  and 
Natural  Resources.  Division  of 
Environmental  Protection.  Building  111, 
Apartment  114,  Water  Gut  Homes, 
Christiansted.  St.  Croix,  VI 00820. 
Attention:  Benjamin  Nazario. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Steven  C  Riva,  Chief,  Permitting  and 
Toxics  Support  Section,  at  the  above 
EPA  address  or  at  telephone  number 
(212) 264-9356. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Implementation  of  the  provisions  of 
the  Clean  Air  Act  (CAA),  as  amended  in 
1990.  will  require  regulation  of  many 
small  businesses  so  that  areas  may 
attain  and  maintain  the  National 
ambient  air  quality  standards  (NAAQS) 
and  reduce  the  emission  of  air  toxics. 
Small  businesses  frequently  lack  the 
technical  expertise  and  financial 
resources  necessary  to  evaluate  such 
regulations  and  to  determine  the 
appropriate  mechanisms  for 
compliance.  In  anticipation  of  the 
impact  of  these  requirements  on  small 
businesses,  the  CAA  requires  that  stales 
adopt  a  Small  Business  Stationary 
Source  Technical  and  Environmental 
Compliance  Assistance  Program 
(PROGRAM),  and  submit  this 
PROGRAM  as  a  revision  to  the  federally 


67384  Federal  Register  /  Vol.  58.  No.  243  /  Tuesday.  December  21,  1993  /  Proposed  Rules 


approved  SIP.  In  addition,  the  CAA 
directs  the  Environmental  Protection 
Agency  (EPA)  to  oversee  these  small 
business  assistance  programs  and  report 
to  Congress  on  their  implementation. 
The  requirements  for  establishing  a 
PROGRAM  are  set  out  in  section  507  of 
Title  V  of  the  CAA.  In  February  1992. 
EPA  issued  Guidelines  for  the 
Implementation  of  Section  507  of  the 
1990  Clean  Air  Act  Amendments,  in 
order  to  delineate  the  Federal  and  state 
roles  in  meeting  the  new  statutory 
provisions  and  as  a  tool  to  provide 
further  guidance  to  the  states  on 
submitting  acceptable  SIP  revisions. 

The  States  of  New  Jersey,  New  York, 
the  Commonwealth  of  Puerto  Rico,  and 
the  U.S.  Vh^in  Islands  have  submitted 
SIP  revisions  to  EPA  in  order  to  satisfy 
the  requirements  of  section  507.  In  order 
to  gain  full  approval,  the  state  submittal 
must  provide  for  each  of  the  following 
PROGRAM  components: 

(1)  The  establishment  of  a  Small 
Business  Assistance  Program  (SBAP)  to 
provide  technical  and  compliance 
assistance  to  small  businesses; 

(2)  The  establishment  of  a  State  Small 
Business  Ombudsman  to  represent  the 
interests  of  small  businesses  in  the 
fegulatory  process:  and 

13)  The  creation  of  a  Compliance 
Advisory  Panel  (CAP)  to  determine  and 
report  on  the  overall  effectiveness  of  the 
SBAP. 

n.  Analysis  of  Region  II  States' 
PROGRAMS 

Each  states'  PROGRAM  has  been 
evaluated  to  determine  if  it  has 
adequately  met  the  section  507 
requirements.  Concerning  the  SBAP 
component,  section  507(a)  of  the  CAA 
sets  forth  six  requirements  >  that  the 
state  must  meet  to  have  an  approvuble 
SBAP.  The  first  requirement  is  to 
establish  adequate  mechanisms  for 
developing,  collecting  and  coordinating 
information  concerning  compliance 
methods  and  technologies  for  small 
business  stationary  sources,  and 
programs  to  encourage  lawful 
cooperation  among  such  sources  and 
other  persons  to  further  compliance 
with  the  CAA.  The  second  requirement 
is  to  establish  adequate  mechanisms  for 
assisting  small  business  stationary 
sources  with  pollution  prevention  and 
accidental  release  detection  and 
prevention,  including  providing 
information  concerning  alternative 
technologies,  process  changes,  products 
and  methods  of  operation  that  help 
reduce  air  pollution.  The  third 


requirement  is  to  develop  a  compliance 
and  technical  assistance  program  for 
small  business  stationary  sources  which 
assists  small  businesses  in  determining 
applicable  requirements  and  in 
receiving  permits  under  the  CAA  in  a 
timely  and  efficient  manner.  The  fourth 
requirement  is  to  develop  adequate 
mechanisms  to  assure  that  small 
business  stationary  sources  receive 
notice  of  their  rights  under  the  CAA  in 
such  manner  and  form  as  to  assure 
reasonably  adequate  time  for  such 
sources  to  evaluate  compliance  methods 
and  any  relevant  or  applicable  proposed 
or  final  regulation  or  standards  issued 
under  the  CAA.  The  fifth  requirement  is 
to  develop  adequate  mechanisms  for 
informing  small  business  stationary 
sources  of  their  obligations  under  the 
CAA,  including  mechanisms  for 
referring  such  sources  to  qualified 
auditors  or,  at  the  option  of  the  state,  for 
providing  audits  of  the  operations  of 
such  sources  to  determine  compliance 
with  the  CAA.  The  sixth  requirement  is 
to  develop  procedures  for  consideration 
of  requests  from  a  small  business 
stationary  source  for  modification  of: 
(A)  Any  work  practice  or  technological 
method  of  compliance,  or  (B)  the 
schedule  of  milestones  for 
implementing  such  work  practice  or 
method  of  compliance  preceding  any 
applicable  compliance  date,  based  on 
the  technological  and  financial 
capability  of  any  such  small  business 
stationary  source. 

Section  507(a)(3)  of  the  CAA  requires 
the  designation  of  a  state  office  to  serve 
as  the  Oimbudsman  for  small  business 
stationary  sources. 

Section  507(e)  of  the  CAA  requires  the 
state  to  establish  a  Compliance  Advisory 
Panel  (CAP)  that  includes  two  members 
selected  by  the  Governor  who  are  not 
owners  or  representatives  of  owners  of 
small  businesses;  four  members  selected 
by  the  state  legislature  who  are  owners, 
or  represent  owners,  of  small 
businesses;  and  one  member  selected  by 
the  head  of  the  agency  in  charge  of  the 
Air  Pollution  Permit  Program.  In 
addition  to  establishing  the  minimum 
membership  of  the  CAP,  section  507(e) 
of  the  CAA  delineates  four 
responsibilities  of  the  Panel: 

(1)  To  render  advisory  opinions 
concerning  the  effectiveness  of  the 
SBAP.  difficulties  encountered  and  the 
degree  and  severity  of  enforcement 
actions; 

(2)  To  periodically  report  to  EPA 
concerning  the  SBAP's  adherence  to  the 
principles  of  the  Paperwork  Reduction 


Act,  the  Equal  Access  to  Justice  Act.  and 
the  Regulatory  Flexibility  Act  2; 

(3)  To  review  and  assure  that 
information  for  small  business 
stationary  sources  is  easily 
understandable;  and 

(4)  To  develop  and  disseminate  the 
reports  and  advisory  opinions  made 
through  the  SBAP. 

Section  507(c)(1)  of  the  CAA  defines 
the  term  "small  business  stationary 
source"  as  a  stationary  source  that: 

(A)  Is  owned  or  operated  by  a  person 
who  employs  100  or  fewer  individuals; 

(B)  Is  a  small  business  concern  as 
defined  in  the  Small  Business  Act; 

(C)  Is  not  a  major  stationary  source; 

(D)  Does  not  emit  50  tons  per  year 
(tpy)  or  more  of  any  regulated  pollutant; 
and 

(E)  Emits  less  than  75  tpy  of  all 
regulated  pollutants. 

A.  New  Jersey 

On  January  11, 1993,  New  Jersey 
submitted  a  request  to  revise  its  SIP  to 
include  the  Program  required  by  section 
507. 

1.  Small  Business  Assistance  Program 

The  SBAP  will  be  located  within  the 
New  Jersey  Department  of 
Environmental  Protection  and  Energy 
(DEPE).  Office  of  Permit  Information 
and  Assistance. 

New  Jersey  will  meet  the  first  section 
507(a)  requirement  of  developing, 
collecting,  and  coordinating  technical 
and  compliance  information  for  small 
businesses  through  the  establishment  of 
an  electronic  bulletin  board  and  an 
information  clearinghouse  to  provide 
information  on  CAA  rules  and 
regulations,  control  technologies,  a 
calendar  of  events,  and  directories  of 
Federal,  state,  and  private  hotline 
numbers.  Additional  outreach  methods 
include:  mass  mailings  of  a  semiannual 
newsletter  to  small  businesses;  periodic 
public  service  announcements; 
workshops  and  seminars;  and  responses 
to  small  business  requests  via  a 
telephone  hotline. 

New  Jersey  will  meet  the  second 
section  507(a)  requirement  by 
coordinating  information  relating  to 
pollution  prevention  and  accidental 
release  prevention  and  detection  from 
technical  persoruiel  within  DEPE  and 
other  Federal,  state  and  local  agencies. 
The  information  gathered  will  be 
provided  to  small  businesses  through 
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■  A  seventh  requirement  of  teciion  507(al, 
ectabllshment  of  an  Ombudsman  offlce.  U 
discutieii  in  the  next  section. 


'Section  S07(e)(l)(B)  requires  the  CAP  to  report 
on  the  compliance  of  the  SBAP  with  these  three 
Federal  statutes.  However,  since  Slate  agencies  are 
not  required  to  comply  with  them,  EPA  believes 
that  the  State  PROGRAM  must  merely  require  the 
CAP  to  report  on  whether  the  SBAP  is  adhering  to 
the  general  principles  of  these  Federal  statutes. 


the  clearinghouse,  electronic  bulletin 
board  and  telephone-hotline.  In 
addition,  a  directory  of  experts  in  the 
areas  of  pollution  prevention  and 
accidental  release  prevention  and  non- 
polluting  manufacturing  materials  will 
be  compiled  and  made  available  to 
small  businesses. 

New  Jersey  will  meet  the  third  section 
507(a)  requirement  of  assisting  small 
businesses  on  applicable  requirements 
and  procedures  for  permit  issuance  by 
developing  information  packets  that 
include  information  on  rules,  permit 
requirements,  time  frames,  compliance, 
testing,  and  recordkeeping.  Inspectors 
will  also  teach  small  business  owners/ 
operators  to  conduct  self  inspections.  As 
new  rules  are  promulgated,  DEPE  will 
use  newsletters,  press  releases  and 
public  service  announcements  to  inform 
small  businesses  on  appropriate 
compliance  methods  and  procedures. 

New  Jersey  will  meet  the  fourth  and 
fifth  section  507(a)  requirements  of 
notifying  small  businesses  of  their  rights 
and  obligations  by  developing  a 
database  that  lists  small  business 
sources  and  notifying  such  sources  of 
changes  in  regulations  that  affect  them. 
In  addition,  public  service 
announcements,  press  releases,  and 
mailings  of  the  newsletter  will  ensure 
timely  notice  of  rules  for  the  small 
business  community.  New  Jersey  will 
work  with  trade  associations, 
educational  facilities,  environmental 
groups  and  other  organizations  in 
establishing  environmental  partnerships 
to  bring  about  voluntary  compliance 
with  CAA  regulations.  By  June  1994. 
DEPE  will  determine  how  it  will 
establish  its  auditing  program,  either  by 
referring  sources  to  qualified  auditors  or 
by  providing  the  audits  itself  using 
Agency  staff. 

New  Jersey  will  meet  the  sixth  section 
507(a)  requirement  by  developing 
specific  procedures  for  responding  to 
small  business  requests  for  modification 
of  work  practices  or  technological 
method  of  compliance  or  timeframes  for 
meeting  compliance  by  June  1994. 
Databases  and  experts  within  DEPE  will 
provide  guidance  information  on 
compliance  methods  and  technologies 
to  small  businesses. 

2.  Ombudsman 

New  Jersey  has  designated  the  New 
Jersey  Department  of  Commerce  and 
Economic  Development,  Office  of 
Business  Advocacy,  to  be  the  Small 
Business  Ombudsman's  Office.  This 
office  is  authorized  to  request 
information  from  other  state  agencies 
that  assist  small  businesses;  testify 
before  the  legislature  regarding  the 
small  business  program  and  small 


business  concerns;  conduct 
independent  evaluations  of  all  aspects 
of  the  SBAP;  provide  comments  to  the 
EPA  and  state/ local  air  pollution  control 
agencies;  work  with  local  trade 
associations  and  financial  institutions; 
and  communicate  small  business 
concerns  to  the  Governor's  office.  The 
Ombudsman  will  also  assist  the 
PROGRAM  in  the  following  ways: 
preparing  and  disseminating 
information  written  in  layperson  terms 
to  small  businesses;  providing 
workshops  to  small  businesses  on  CAA 
regulations;  investigating  complaints  by 
small  businesses;  and  operating  a 
telephone  hotline.  The  Ombudsman's 
Office  will  receive  adequate  personnel 
and  fimding  through  Title  V  operating 
permit  fees. 

3.  Compliance  Advisory  Panel 

New  Jersey  will  propose  legislation 
which  will  include  provisions 
authorizing  the  appointment  of 
members  and  the  four  duties  of  the  CAP 
pursuant  to  section  507(e).  It  is  expected 
that  enabling  legislation  will  be  enacted 
and  the  members  of  the  CAP  appointed 
in  February  1994,  but  no  later  than 
November  15. 1994. 

4.  Eligibility 

New  Jersey  will  provide  assistance  to 
all  small  business  sources  as  defined  in 
section  507(c)(1)  of  the  CAA  and  to 
additional  sources,  as  SBAP  resources 
and  staffing  allow.  Upon  petition  by  a 
source.  New  Jersey  has  included 
provisions  in  its  SIP  to  allow  DEPE. 
after  notice  and  opportimity  for  public 
comment,  to  include  major  small 
business  sources  or  those  emitting  over 
50  tpy  of  any  regulated  pollutant  or  75 
tpy  of  all  regulated  pollutants,  as  long 
as  the  source  does  not  emit  more  that 
100  tpy  of  all  regulated  pollutants,  to  be 
eligible  for  assistance  under  the 
PROGRAM.  In  addition,  DEPE,  in 
consultation  with  the  EPA  and  U.S. 
Small  Business  Administration  (SBA) 
Administrators,  and  after  notice  and 
opportunity  for  public  comment,  may 
exclude  source  categories  if  sources 
have  sufficient  technical  and  financial 
capabilities. 

EPA  proposes  to  find  that  New  Jersey 
has  submitted  a  SIP  revision 
implementing  each  of  the  PROGRAM 
elements  required  by  section  507  of  the 
CAA  or  has  delineated  milestone  dates 
for  when  any  remaining  Program 
elements  will  be  enact^.  EPA  proposes 
to  find  that  New  Jersey  presently  lacks 
the  requisite  authority  to  establish  a 
Compliance  Advisory  Panel.  Therefore. 
EPA  is  proposing  to  conditionally 
approve  New  Jersey's  section  507 
Program.  Full  approval  will  be  granted 


once  authority  to  establish  the  CAP  has 
been  enacted  and  submitted  as  a  SIP 
revision. 

B.  New  York 

On  January  11. 1993,  New  York 
submitted  a  request  to  revise  its  SIP  to 
include  the  Program  required  by  section 
507. 

1.  Small  Business  Assistance  Program 

The  SBAP  will  be  located  within  the 
New  York  State  Environmental 
Facilities  Corporation  (EFC).  EFC  is  a 
public  benefit  corporation  that  helps 
business  and  government  agencies 
reduce  pollution  in  the  most  efficient 
manner.  EFC  presently  provides 
technical  assistance  and  advisory 
services  via  contract  on  such  programs 
as  managing  waste  water  treatment, 
controlling  air  pollution,  remediating 
inactive  hazardous  waste  sites,  recycling 
and  waste  reduction,  and  managing  and 
financing  environmental  projects.  The 
New  York  State  Department  of    ^ 
Environmental  Conservation  (DEC) 
Small  Business  Section  will  provide 
oversight,  training  and  direction  to  the 
EFC  to  ensure  that  the  EFC  properly 
fulfills  its  section  507(a) 
responsibilities. 

New  York  will  meet  the  first  section 
507(a)  requirement  by  having  EFC 
develop,  collect,  and  coordinate 
technical  and  compliance  information 
for  small  businesses.  EFC  will  identify 
Federal  and  state  requirements  that 
impact  small  businesses  and  will  utilize 
EPA's  hotline  centers  for  information  on 
control  technology,  monitoring,  and 
pollution  prevention.  EFC  will  provide 
the  gathered  information  to  small 
businesses  through:  workshops  and 
seminars;  distribution  of  newsletters 
and  pamphlets  to  trade  organizations 
and  sources  on  its  mailing  list;  and 
public  service  announcements.  An 
information  clearinghouse  and  hotline 
number  will  be  est^lished  within  the 
EFC. 

New  York  will  meet  the  second 
section  507(a)  requirement  by 
distributing  material  and  holding 
seminars  on  methods  of  pollution 
prevention  and  accidental  release 
prevention  and  detection,  including 
alternative  technologies,  process 
changes,  and  methods  of  operation  that 
help  reduce  air  pollution.  Site  specific 
guidance  on  pollution  prevention  and 
accidental  chemical  release  prevention 
will  be  provided  to  small  businesses 
during  audits.  In  addition,  EFC  will 
assist  small  businesses  in  preparing  risk 
management  plans,  as  required  under 
section  112(r)of  theCAA. 

New  York  will  meet  the  third  section 
507(a)  requirement  by  providing  advice 
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to  small  businesses  on  identification  of 
applicable  rules:  identification  of 
alternatives  for  achieving  compliance 
such  as  process  changes,  recycling 
programs,  material  substitutions,  and 
other  methods/processes  which  may 
reduce  or  eliminate  air  pollution:  the 
permit  application  process  including 
fees  and  timeframes;  and  the 
consequences  of  operating  in  violation 
of  the  CAA.  Information  will  be 
provided  to  small  businesses  through 
EFC's  telephone  hotline,  clearinghouse, 
news  releases,  direct  mailings,  and 
public  service  announcements. 

New  York  will  meet  the  fourth  and 
fifth  section  507(a)  requirements  by 
notifying  affected  small  businesses  of 
their  rights  and  obligations  as  rules  are 
promulgated!  Small  businesses  will  be 
informed  of  their  rights  and  obligations 
through  the  telephone  hotline,  direct 
mailings,  and  notices  in  trade 
publications  and  newspapers.  ETC  will 
publish  and  distribute  a  quarterly 
newsletter  with  descriptions  of  small 
business  rights  and  responsibilities 
under  the  law,  updates  on  Federal  and 
state  air  programs,  features  on 
technologies  pertinent  to  selected 
source  categories,  and  lists  of  available 
resources.  ETC  will  also  provide  free-of- 
ch&rge  on-site  environmental  audits  for 
up  to  a  three  day  limit  at  the  request  of 
small  business  sources.  The  audits  will 
inform  sources  of  potential  non- 
compliance with  CAA  requirements  and 
suggest  measures  to  achieve 
compliance,  as  well  as  information  on 
pollution  prevention.  Depending  on 
demand,  ETC  will  use  existing  staff,  as 
well  as  a  pool  of  subcontractors  to 
provide  these  audits. 

New  York  will  meet  the  sixth  section 
507(a)  requirement  by  reviewing 
requests  for  modification  of  work 
practices  or  technological  method  of 
compliance  or  timeframes  for  achieving 
compliance  under  the  CAA  at  the 
requests  of  small  businesses.  ETC  will 
evaluate  such  requests  and  assist  the 
small  business  in  completing  and 
submitting  the  application  to  the 
appropriate  DEC  Regional  Office.  The 
DEC  Regional  Office  will  review  such 
requests  according  to  the  Agency's 
existing  procedures.  If  DEC  disapproves 
the  request,  the  small  business  could 
obtain  assistance  from  EFC  on 
modifying  the  request  for  resubmittal  or 
file'a  complaint  with  the  Ombudsman's 
Office.  EFC  will  also  work  with  the 
applicant  in  coordination  with  EPA  for 
requests  that  relate  to  Federal  standards. 

2.  Ombudsman 

New  York  currently  has  an  existing 
Ombudsman's  office  located  within  the 
New  York  State  Department  of 


Economic  Development  (DED),  Division 
of  Small  Business.  The  DED 
Ombudsman's  Office  is  at  the  Deputy 
Commissioner  level  and  has  direct 
access  to  the  Governor,  DEC  Air 
Resources  Division  Director  and  other 
state  agencies.  DED  also  interfaces  with 
other  small  business  representatives. 
The  Ombudsman  will  operate  a 
telephone  hotline  to  receive  both 
requests  for  information  and 
complaints,  inform  affected  small 
businesses  of  regulatory  requirements, 
and  provide  an  outreach  network  to 
inform  trade  organizations  of  the  role  of 
the  SBAP.  The  Ombudsman  will 
conduct  independent  evaluations  of  all 
aspects  of  the  SBAP  and  will  identify 
small  business  problems  and  propose 
solutions.  The  Ombudsman's  Office  will 
receive  adequate  personnel  and  funding 
through  Title  V  operating  permit  fees. 

3.  Compliance  Advisory  Panel 

New  York  has  enacted  legislation 
which  includes  provisions  authorizing 
the  section  S07(e)  appointment  of 
members  to  the  CAP.  In  addition,  the 
legislation  also  authorizes  the  CAP  to 
fulfill  its  four  section  507(e) 
responsibilities  (in  which  DEC's  Small 
Business  section  will  serve  as 
Secretariat  to  the  CAP). 

4.  Eligibility 

New  York  has  included  the  section 
507(c)(1)  definition  of  a  small  business 
in  its  SIP,  but  has  also  extended  the 
definition  to  include  major  small 
business  sources  or  those  emitting  over 
50  tpy  of  any  regulated  pollutant  or  75 
tpy  of  all  regulated  pollutants,  as  long 
as  the  source  does  not  emit  more  that 
100  tpy  of  all  regulated  pollutants,  to  be 
eligible  for  assistance  under  the 
PROGRAM.  Section  507(c)(1)  defined 
sources  will  not  be  impacted  negatively 
due  to  this  expansion  of  the  definition 
of  a  small  business.  New  York  does  not 
plan  to  exclude  any  source  categories 
for  having  sufficient  technical  and 
financial  capabilities  at  this  time; 
however,  if  it  becomes  necessary  to  do 
so  in  the  future.  DEC  will  consult  with 
the  EPA  and  SBA  Administrators  and 
provide  for  notice  and  opportunity  for 
public  comment. 

EPA  proposes  to  find  that  New  York 
has  submitted  a  SIP  revision 
implementing  each  of  the  PROGRAM 
elements  required  by  section  507  of  the 
CAA  or  has  delineated  milestone  dates 
for  when  any  remaining  Program 
elements  will  be  enacted.  The 
Ombudsman's  Office  and  SBAP  office 
were  designated  in  November  1992. 
New  York  has  the  requisite  authority  to 
establish  a  Compliance  Advisory  Panel 
and  will  appoint  the  members  by 


November  15. 1993.  EPA  is  therefore 
proposing  to  approve  this  submittal. 

C.  Puerto  Rico 

On  November  16. 1992,  Puerto  Rico 
submitted  a  request  to  revise  its  SIP  to 
include  the  Program  required  by  section 
507. 

1.  Small  Business  Assistance  Program 

The  SBAP  will  be  located  within  the 
Planning  Division  of  the  Air  Quality 
Area  of  Puerto  Rico's  Environmental 
Quality  Board  (EQB). 

Puerto  Rico  will  meet  the  first  section 
507(a)  requirement  of  developing, 
collecting  and  coordinating  teclmical 
and  compliance  information  for  small 
businesses  by  gathering  information 
from  EQB  personnel  and  through  EPA's 
technical  support  centers.  EQB  will 
ensure  that  small  businesses  are  aware 
of  its  PROGRAM  through  public  service 
announcements  and  notifications  to 
trade  associations.  Small  business 
representatives  may  obtain  compliance 
and  technical  information  at  any  three 
of  EQB's  regional  offices  in  Ponce. 
Mayaguez  and  Arecibo.  The  Air 
Planning  Division's  phone  will  serve  as 
a  hotline  for  small  businesses  to  call 
with  requests.  EQB  will  access  EPA's 
technical  support  centers  for  regulatory 
and  compliance  information  in  order  to 
respond  to  small  business  requests.  The 
different  types  of  requests  and  responses 
will  be  entered  into  a  computer  tracking 
system,  and  on  a  quarterly  basis,  a 
summary  will  be  prepared  for  each 
small  business  contact. 

Puerto  Rico  will  meet  the  second 
section  507(a)  requirement  by 
conducting  workshops  and  seminars  for 
small  businesses  on  pollution 
prevention  and  accidental  chemical 
release  prevention  using  information 
packets  developed  by  EPA's  Pollution 
Prevention  Office  and  the  Chemical 
Emergency  Preparedness  and 
Prevention  Office.  Outside  agencies 
such  as  the  Industrial  Association  and 
the  local  Emergency  Planning 
Committees  will  also  assist  EQB  in  these 
workshops  and  seminars. 

Puerto  Rico  will  meet  the  third 
section  507(a)  requirement  by  providing 
advice  to  small  businesses  on 
identification  of  applicable  rules  and 
state  implementation  plan  requirements. 
Information  on  permitting  procedures 
and  a  determination  of  whether  a  permit 
is  required  will  also  be  provided  at  the 
request  of  small  businesses.  In  addition. 
Puerto  Rico  will  assist  small  businesses 
in  identification  of  alternatives  for 
achieving  compliance  with  local 
regulations  such  as  process  changes, 
recycling  programs,  material 
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substitutions,  and  other  methods  that 
may  reduce  pollutants. 

Puerto  Rico  will  meet  the  fourth  and 
fifth  section  507(a)  requirements  by 
notifying  afiected  small  businesses  of 
their  rights  and  obligations  as  rules  are 
promulgated.  This  will  be  accomplished 
through  dissemination  of  information, 
training  of  field  insf)ectors  to  properly 
infwm  small  businesses  of  their  rights 
during  site  visits  and  presentations  at 
small  business  associations.  The 
Planning  Division  will  work  with  EQB's 
Environmental  Assessments  Office  on 
developing  an  audit  program.  Audits. 
which  would  take  place  at  the  request 
of  a  small  business  for  a  minimal 
charge,  would  include  such  activities  as 
an  evaluation  of  the  operations  of  the 
small  business,  guidance  on  pollution 
prevention  and  compliance  control 
options,  and  recommendations  on 
monitoring  and  recordkeeping  methods. 

Puerto  Rico  will  meet  the  sixth 
section  507(a)  requirement  by  preparing 
a  layperson's  explanation  of  the 
requirements  for  submitting  a  request 
for  modification  of  work  practice  or 
technological  method  of  compliance  or 
milestone  schedules  for  such 
modifications.  The  Planning  Division 
will  be  available  to  evaluate  such 
modification  requests  and  help  the 
small  business  submit  its  request  to  the 
proper  office.  For  regulations  that  kave 
not  been  delegated  to  the  state,  the 
SBAP  will  coordinate  such  request  with 
the  EPA. 

2.  Ombudsman 

EQB  has  recommended  to  the 
Governor  that  the  existing  Citizen's 
Ombudsman's,  the  Puerto  Rico  Citizen's 
Investigating  Official's,  authority  be 
extended  to  include  the  duties  of 
section  507(a)(3).  The  Governor  will 
designate  the  Ombudsman  by  February 
1994.  Currently,  the  Puerto  Rico 
atizen's  Investigating  Official 
(Ombudsman),  who  is  appointed  by  the 
Governor  with  the  advice  and  consent  of 
the  legislature,  has  the  authority  to: 
recruit  and  nominate  persormel  and 
contract  the  technical  and  professional 
services  needed  for  the  office  to 
implement  its  duties;  determine  the 
procedures  for  the  filing  and  handling  of 
complaints  to  carry  out  investigations 
regarding  the  administrative  acts  of 
agencies;  examine  all  agency  files  and 
order  the  testimony  of  witnesses;  and 
inform  the  agency  of  his  opinion  and 
recommendations,  or  in  the  case  of  civil 
or  criminal  violations  of  law,  request  the 
Secretary  of  Justice  to  institute  proper 
legal  proceedings.  Puerto  Rico  enacted 
enabling  legislation  which  charges  the 
Ombudsman's  Office  with,  but  not 
limited  to,  the  following  duties: 


conducting  independent  evaluations  of 
the  SBAP;  reviewing  and  providing 
comments  to  the  EPA  and  EQB  on 
regulations  that  impact  small 
businesses;  aiding  in  the  dissemination 
of  information;  sponsoring  meetings  and 
conferences:  investigating  and  resolving 
complaints  from  small  businesses 
against  the  local  air  pollution  control 
agencies;  assisting  in  the  preparation  of 
documents  written  in  layp>erson  terms; 
and  interfacing  with  other  Federal  and 
state  agencies  and  private  financial 
institutions  that  may  assist  small 
businesses.The  Ombudsman's  Office 
will  receive  adequate  personnel  and 
funding  through  the  Title  V  operating 
permit  program. 

3.  Compliance  Advisory  Panel 

Puerto  Rico  has  enacted  legislation 
which  includes  provisions  authorizing 
the  section  507(e)  appointment  of 
members  to  the  CAP.  The  legislation 
also  authorizes  the  CAP  to  ftilfill  its  four 
section  507(e)  responsibilities. 

4.  Eligibility 

Puerto  Rico  has  adopted  the  section 
507(c)(1)  definition  of  a  small  business. 
Puerto  Rico  has  also  included 
provisions  in  its  SIP  to  allow  Puerto 
Rico,  after  notice  and  public  comment, 
to  include  major  small  business  sources 
or  those  emitting  over  50  tpy  of  any 
regulated  pollutant  or  75  tpy  of  all 
regulated  pollutants,  as  long  as  the 
source  does  not  emit  more  Siat  100  tpy 
of  all  regulated  pollutants,  to  be  eligible 
for  assistance  under  the  PROGRAM. 
Puerto  Rico,  in  consultation  with  the 
EPA  and  SBA  Administrators,  and  after 
notice  and  opportunity  for  public 
comment,  may  exclude  source 
categories  if  sources  have  sufficient 
technical  and  financial  capabilities. 
Puerto  Rico  will  develop  an  inventory  of 
all  small  businesses  in  Puerto  Rico  by 
reviewing  all  Puerto  Rico  facilities' 
environmental  assessment  documents 
currently  on  record  at  EQB  to  determine 
if  the  facility  meets  the  small  business 
definition.  A  public  notice  will  be 
published  in  Puerto  Rico  once  this 
program  is  fully  approved  by  EPA  so 
that  sources  not  currently  in  the 
inventory  may  request  to  be  added. 

EPA  proposes  to  find  that  the 
Commonwealth  of  Puerto  Rico  has 
submitted  a  SDP  revision  implementing 
each  of  the  PROGRAM  elements 
required  by  section  507  of  the  CAA  or 
has  d^elineated  milestone  dates  for  when 
any  remaining  Program  elements  will  be 
enacted.  The  SBAP  office  was 
designated  in  November  1992.  The 
Small  Business  Ombudsman's  Office 
will  be  designated  by  February  28. 1994. 
Puerto  Rico  has  the  requisite  authority 


to  establish  a  Compliance  Advisory 
Panel  and  will  appoint  the  members  by 
June  30. 1994.  EPA  is.  therefore, 
proposing  to  approve  this  submittal. 

D.  The  U.S.  Virgin  Islands 

On  January  15. 1993,  the  U.S.  Virgin 
Islands  submitted  a  request  to  revise  its 
SIP  to  include  the  Program  required  by 
section  507. 

1.  Small  Business  Assistance  Program 

The  SBAP  will  be  located  within  the 
Virgin  Islands  Department  of  Planning 
and  Natural  Resources  (DPNR),  Division 
of  Environmental  Protection,  with  a 
contact  for  each  district-St.  Croix  and 
St.  Thomas/St.  John. 

The  U.S.  Virgin  Islands  will  meet  the 
first  section  507(a)  requirement  of 
developing,  collecting  and  coordinating 
technical  and  compliance  information 
for  small  businesses  by:  establishing  a 
public  awareness  program  about  the 
CAA  and  applicable  territorial  laws 
through  public  service  announcements, 
seminars  and  workshops:  developing  a 
reference  library;  distributing 
informational  packages  to  businesses  as 
air  toxic  rules  are  promulgated;  and 
distributing  fact  sheets  and  newsletters 
to  small  businesses.  DPNR  will  seek 
assistance  from  the  Virgin  Islands  Small 
Business  Development  Center  and  other 
organizations  in  compiling  a  small 
business  mailing  list  and  in  conducting 
seminars. 

The  U.S.  Virgin  Islands  will  meet  the 
second  507(a)  requirement  by 
developing  and  distributing  information 
packets  on  pollution  prevention  and 
accidental  release  detection  and 
prevention  at  the  request  of  small 
businesses.  Technical  f>ersonnel  within 
DPNR  most  familiar  with  pollution 
prevention  and  accidental  release 
prevention  will  be  utilized  to  respond  to 
small  business  (questions. 

The  U.S.  Virgm  Islands  will  meet  the 
third  section  507(a)  requirement  of 
assisting  small  businesses  on  applicable 
requirements  and  procedures  for  permit 
issuances  by:  establishing  a 
computerized  data  base  of  affected 
sources  so  that  DPNR  can  inform  small 
businesses  that  need  to  apply  for  an 
operating  permit;  providing  information 
on  permitting  requirements,  procedures 
and  fees;  and  informing  small 
businesses  of  alternative  methods  for 
achieving  compliance  such  as  process 
changes,  recycling  programs  and 
material  substitutions,  and  other 
methods  that  may  reduce  or  eliminate 
emissions. 

The  U.S.  Virgin  Islands  will  meet  the 
fourth  and  fifth  section  507(a) 
requirements  by  distributing 
information  to  notify  small  businesses 
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of  their  legal  rights  under  the  CAA. 
DPNR  will  establish  an  audit  program 
by  compiling  a  list  of  qualified  auditors 
that  small  businesses  may  use  to  help 
evaluate  their  facilities. 

The  U.S.  Virgin  Islands  will  meet  the 
sixth  section  507(a)  requirement  by 
reviewing  small  business  requests  for 
modifications  pursuant  to  procedures 
found  in  the  Virgin  Islands  Air 
Pollution  Control  Program  Rules  and 
Regulations.  The  DPNR  will  coordinate 
with  EPA  Region  D  to  review  requests 
in  cases  where  the  Virgin  Islands  has 
not  been  delegated  the  authority  to 
address  such  a  modiRcation  request. 
The  Ombudsman  can  also  review  small 
business  owners  complaints  of 
dissatisfaction  with  the  results  of 
DPNRs  or  EPA's  review  of  the 
modification  and  make 
recommendations  to  the  DPNR. 

2.  Ombudsman 

The  Governor  of  the  U.S.  Virgin 
Islands  has  designated  the  Director  of 
the  Virgin  Islands  Small  Business 
Development  Agency  (VI-SBDA)  as  the 
territorial  Ombudsman.  The  VI-SBDA 
has  direct  access  to  the  Governor's  oflice 
and  other  territorial  agencies;  is  able  to 
propose  legislation  or  administrative 
action  necessary  to  assist  small 
business:  and  has  an  existing  reputation 
as  a  valuable  source  of  information  with 
other  representatives  of  small 
businesses  and  the  small  business 
community  itself.  The  VI-SBDA  will 
assist  DPNR  in  planning  and  developing 
the  SBAP;  will  review  and  make 
recommendations  to  the  EPA  and  DPNR 
regarding  the  development  and 
implementation  of  regulations  that 
impact  small  businesses;  will  conduct 
seminars  and  workshops  with  the 
assistance  of  outside  organizations;  and 
will  act  as  liaison  between  the 
Governor's  office  and  the  DPNR  to  help 
in  the  dissemination  of  program 
information  and  broadcasting  of  public 
service  announcements.  The  Small 
Business  Development  Center  of  the 
University  of  the  Virgin  Islands  will 
work  with  the  Ombudsman  in 
developing  community  programs, 
workshops  and  seminars.  Both  offices 
will  be  provided  adequate  staffing  and 
resources  through  Title  V  operating 
permit  fees. 

3.  Compliance  Advisory  Panel 

The  U.S.  Virgin  Islands  will  propose 
legislation  which  includes  provisions 
authorizing  the  section  507(e) 
appointment  of  CAP  members.  In 
addition,  the  U.S.  Virgin  Islands  will 
include  the  four  duties  of  the  CAP  in  its 
draft  legislation.  It  is  expected  that  the 
legislation  will  be  enacted  by  October 


1993  such  that  the  members  to  the  CAP 
will  be  appointed  by  April  1994  (but  no 
later  than  November  15, 1994). 

4.  Eligibility 

The  U.S.  Virgin  Islands  has  included 
the  section  507(c)(1)  definition  of  a 
small  business  in  its  enabling 
legislation.  The  U.S.  Virgin  Islands  has 
also  included  provisions  in  its  SIP  to 
allow  the  DPNR.  after  notice  and 
opportunity  for  public  comment,  to 
include  major  small  business  sources  or 
those  emitting  over  50  tpy  of  any 
regulated  pollutant  or  75  tpy  of  all 
regulated  pollutants,  as  long  as  the 
source  does  not  emit  more  that  100  tpy 
of  all  regulated  pollutants,  to  be  eligible 
for  assistance  under  the  PROGRAM. 
DPNR,  in  consultation  with  the  EPA  and 
SBA  Administrators,  and  after  public 
notice  and  opportunity  for  public 
hearing,  may  exclude  source  categories 
if  sources  have  sufficient  technical  and 
financial  capabilities. 

EPA  proposes  to  find  that  the 
Territory  of  the  U.S.  Virgin  Islands  has 
submitted  a  SIP  revision  implementing 
each  of  the  PROGRAM  elements 
required  by  section  507  of  the  CAA  or 
has  delineated  milestone  dates  for  when 
any  remaining  Program  elements  will  be 
enacted.  EPA  proposes  to  find  that  the 
U.S.  Virgin  Islands  presently  lacks  the 
requisite  authority  to  establish  a 
Compliance  Advisory  Panel.  Therefore, 
EPA  is  proposing  to  conditionally 
approve  the  U.S.  Virgin  Islands'  section 
507  Program.  Full  approval  will  be 
granted  once  authority  to  establish  the 
CAP  has  been  enacted  and  submitted  as 
a  SIP  revision. 

in.  Conclusion 

In  this  action,  EPA  is  proposing  to 
conditionally  approve  the  SIP  revisions 
submitted  by  the  States  of  New  Jersey 
and  the  U.S.  Virgin  Islands,  and  to  fully 
approve  the  SIP  revisions  submitted  by 
New  York  and  the  Commonwealth  of 
Puerto  Rico. 

Because  Nevfr^rsey  and  the  U.S. 
Virgin  Islands  have  made  commitments 
that  EPA  beUeves  meet  the  requirements 
necessary  for  EPA  to  grant  conditional 
approval,  EPA  is  proposing  a 
conditional  approval  under  section 
110(k)(4)  of  the  Act.  If  EPA  takes  final 
conditional  approval  on  the 
commitments.  New  Jersey  and  the  U.S. 
Virgin  Islands  must  meet  their 
commitment  to  have  their  programs 
fully  operational  by  November  15, 1994 
and  submit  these  requirements  to  EPA 
by  that  date.  If  New  Jersey  or  the  U.S. 
Virgin  Islands  fails  to  adopt  or  submit 
any  of  these  requirements  to  EPA  within 
this  time  frame,  this  approval  will 
become  a  disapproval  on  that  date.  EPA 


will  notify  the  State  by  letter  that  this 
action  has  occurred.  At  that  time,  this 
commitment  will  no  longer  be  a  part  of 
the  approved  New  Jersey  or  U.S.  Virgin 
Islands  SIP.  EPA  subsequently  will 
publish  a  notice  in  the  notice  section  of 
the  Federal  Register.  If  the  state  adopts 
and  submits  these  requirements  to  EPA 
within  the  applicable  time  frame,  the 
conditionally  approved  submission  will 
remain  a  part  of  the  SIP  until  EPA  takes 
final  action  approving  or  disapproving 
the  new  submittal.  If  EPA  disapproves 
the  new  submittal,  the  conditionally 
approved  Small  Business  Plan  will  also 
be  removed  from  the  SIP.  If  EPA 
approves  the  submittal,  those  newly 
approved  rules  will  become  a  part  of  the 
SIP  and  will  modify  or  replace  the 
commitment  and  the  Small  Business 
Plan  on  which  the  conditional  approval 
is  based. 

If  EPA  determines  that  it  cannot  issue 
a  final  conditional  approval  or  if  the 
conditional  approval  is  converted  to  a 
disapproval,  the  sanctions  clock  under 
section  179(a)  will  begin.  This  clock 
will  begin  at  the  time  EPA  issues  the 
final  disapproval  or  on  the  date  the 
State  fails  to  meet  its  commitment.  In 
the  latter  case.  EPA  will  notify  the  State 
by  letter  that  the  conditional  approval 
has  been  converted  to  a  disapproval  and 
that  the  sanctions  clock  has  begun.  If  the 
State  does  not  submit  and  EPA  does  not 
approve  the  rule  on  lyhich  the 
disapproval  was  based  within  18 
months  of  the  disapproval,  EPA  must 
impose  one  of  the  sanctions  under 
section  179(b) — highway  funding 
restrictions  or  the  offset  sanction.  In 
addition,  the  final  disapproval  triggers 
the  Federal  implementation  plan  (PIP) 
requiiement  under  section  110(c). 

'This  action  has  been  classified  as  a 
Table  2  Action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19. 1989  (54  FR  2214-2225).  On 
January  6, 1989  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  3  SIP  revisions  (54  FR  2222) 
from  the  requirement  of  section  3  of 
Executive  Order  12291  for  a  period  of 
two  years.  EPA  has  submitted  a  request 
for  a  permanent  waiver  for  Table  2  and 
Table  3  SIP  revisions.  The  OMB  has 
agreed  to  continue  the  waiver  until  such 
time  as  it  rules  on  EPA's  request.  This 
request  continues  in  effect  under 
Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  30. 1993. 

under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
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that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

By  this  action,  EPA  is  conditionally  or 
hilly  approving  four  (4)  State  programs 
created  for  the  purpose  of  assisting 
small  businesses  in  complying  with 
existing  statutory  and  regulatory 
requirements.  The  programs  being 
conditionally  or  fully  approved  today 
do  not  impose  any  new  regulatory 
burden  on  small  businesses;  these  are 
programs  under  which  small  businesses 
may  elect  to  take  advantage  of  assistance 
provided  by  the  state.  Therefore, 
because  the  EPA's  conditional  or  full 
approvals  of  these  four  programs  do  not 
impose  any  new  regulatory 
requirements  on  small  businesses,  I 
certify  that  this  action  does  not  have  a 
significant  economic  impact  on  any 
small  entities  affected. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Small  business  assistance 
program. 

Authority:  42  U.S.C.  7401-7671q. 

Dated;  December  3, 1993.  « 

Kathleen  C  CaiUhan. 
Acting  Regional  Administrator. 
[FR  Doc.  93-31100  Filed  12-20-93;  8:45  am) 

BlUiNa  COOC  «S«0-60-F 


action:  Proposed  rule;  extension  of 
comment  period. 


40  CFR  Part  261 
[SW-FRL-48ie-71 


Hazardous  Waste  Management 
System;  Identification  and  Listing  of 
Hazardous  Waste;  Extension  of 
Comment  Period 

AGENCY:  Environmental  Protection 
Agency. 


SUMMARY:  The  Environmental  Protection 
Agency  (EPA  or  Agency)  is  extending 
the  comment  period  on  the  proposed 
delisting  decision  for  Conversion 
Systems,  Inc.,  Horsham,  Pennsylvania, 
which  appeared  in  the  Federal  Register 
on  November  2, 1993  (see  58  FR  58521). 
This  extension  of  the  comment  period  is 
provided  to  allow  commenters  an 
opportunity  to  finalize  their  data 
gathering  efforts  and  responses  to  the 
Agency's  proposed  decision. 
DATES:  EPA  will  accept  public 
comments  on  this  proposed  decision 
until  January  3, 1994.  Comments 
postmarked  after  the  close  of  the 
comment  period  will  be  stamped  "late." 
ADDRESSES:  Send  three  copies  of  your 
comments  to  EPA.  Two  copies  should 
be  sent  to  the  Docket  Clerk,  Office  of 
Solid  Waste  (Mail  Code  5305),  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460. 
A  third  copy  should  be  sent  to  James 
Kent,  Delisting  Section,  Waste 
Identification  Branch,  CAD/OSW  (Mail 
Code  5304),  U.S.  Environmental 
Protection  Agency.  401  M  Street,  SW., 
Washington,  DC  20460.  Identify  your 
comments  at  the  top  with  this  regulatory 
docket  number:  "F-93-CSEP-FFFFF." 
The  RCRA  regulatory  docket  for  this 
proposed  rule  is  located  at  the  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460, 
and  is  available  for  viewing  (Room 
M2616)  from  9  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  Federal 
holidays.  Call  (202)  260-9327  for 
appointments.  The  public  may  copy 
material  from  any  regulatory  docket  at 
no  cost  for  the  first  100  pages,  and  at 
$0.15  per  page  for  additional  copies. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  general  information,  contact  the 
RCRA  Hotline,  toll  free  at  (800)  424- 
9346,  or  at (703)  412-9810.  For 


technical  information  concerning  this 
notice,  contact  Chichang  Chen,  Office  of 
Solid  Waste  (Mail  Code  5304),  U.S. 
Environmental  Protection  Agency.  401 
M  Street,  SW..  Washington,  DC  20460. 
(202) 260-7392. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

On  November  2, 1993,  EPA  proposed 
to  grant  a  petition  submitted  by 
Conversion  Systems,  Inc.  (CSI). 
Horsham,  Pennsylvania,  pursuant  to 
§§  260.20  and  260.22,  to  exclude  certain 
solid  wastes  generated  by  CSI's  electric 
arc  furnace  dust  (EAFD)  treatment 
facilities  from  the  list  of  hazardous 
wastes  contained  in  §§  261.31  and 
261.32.  See  58  FR  58521  for  a  more 
detailed  explanation  of  why  the  Agency 
proposed  to  grant  CSI's  petition. 

On  December  2, 1993.  the  Agency  - 
received  a  request  from  one  commenter 
to  extend  the  comment  period  so  that 
the  commenter  could  finalize  its 
responses  to  the  Agency's  proposed 
rule.  The  Agency  considered  this 
commenter's  request  and  has  decided  to 
extend  the  comment  period  until 
January  3. 1994. 

The  public  comment  period  for  the 
proposed  rule  was  originally  scheduled 
to  end  on  December  17, 1993.  This 
notice  extends  the  comment  period  for 
the  proposed  rule  to  allow  commenters 
an  opportunity  to  finalize  their  data 
gathering  efforts  and  responses  to  the 
Agency's  proposed  decision. 

Dated:  December  10, 1993. 
Elizabeth  A.  Cotsworth. 
Acting  Director,  Office  of  Solid  Waste. 
(FR  Doc.  93-31094  Filed  12-20-93;  8:45  am| 
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Notices 


This  section  o(  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  appicable  to  the 
public  Notices  of  heanngs  and  investigations, 
committee  meetings,  agency  decisior»  and      *■ 
rulings,  delegations  of  authority,  filing  of 
petitions  and  appfecatiortt  and  agerwy 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMEMT  OF  AGRICULTURE 

Aninud  and  Plant  Health  Inspection 
Service 

[DocliatNo.93-02S^ 

Public  Meeting:  Veterinary  Biologica 

AQENCV:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Notice  of  rescheduled  public 
meeting. 

SUMMARY:  We  are  advising  producers  of 
veterinary  biologies  and  other  interested 
persons  that  we  have  rescheduled  the 
fifth  annual  public  meeting  on 
veterinary  biologies.  We  are  holding  the 
meeting  to  discuss  current  regulatory 
and  policy  issues  related  to  the 
manufacture,  distribution,  and  use  of 
veterinary  biological  products. 

Place,  Dates,  and  Times  of  Meeting: 
The  fifth  annual  public  meeting  will  be 
held  in  the  Scheman  Building  at  the 
Iowa  State  Center,  Ames,  lA,  on 
Tuesday.  April  12. 1994,  from  8  a.m.  to 
5  p.m..  and  Wednesday,  April  13, 1994, 
from  8  a.m.  to  4  p.m. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  additional 
agenda  topics,  contact  Dr.  Frank  Y. 
Tang.  Biotechnology  Coordination  and 
Technical  Assistance,  Biotechnology, 
Biologies,  and  Environmental 
Protection,  APHIS,  USDA.  room  846, 
Federal  Building,  6505  Belcrest  Road, 
-  Hyattsville,  MD  20782;  telephone  (301) 
436-4833:  fax  (301)  436-8669. 

For  information  concerning 
registration  and  hotel  reservations, 
contact  Ms.  Lorie  Lykins,  Veterinary 
Biologies  Field  Operations, 
Biotechnology.  Biologies,  and 
Environmental  Protection,  APHIS, 
USDA.  223  South  Walnut  Avenue, 
Ames,  lA  SOCIO;  telephone  (515)  232- 
5785;  fax  (515)  232-7120. 
SUPPLEMENTARY  INFORMATION:  The 
Animal  and  Plant  Health  Inspection 
Service  previously  announced  that  the 
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fifth  annual  public  meeting  on 
veterinary  biologies,  scheduled  to  be 
held  in  Ames.  LA.  during  August.  1993, 
was  postponed  because  of  extensive 
flooding  in  the  area  (see  58  FR  41239, 
August  3, 1993).  This  document 
provides  notice  to  interested  persons 
that  that  meeting  has  been  rescheduled 
for  April  1994. 

The  proposed  agenda  for  the  fifth 
annual  meeting  was  announced  in  the 
Federal  Register  on  July  16. 1993  (see 
58  FR  38354-38355).  That  agenda  has 
been  updated.  The  proposed  agenda  for 
the  fifth  annual  meeting  on  veterinary 
biologies  now  includes,  but  is  not 
limited  to.  the  following  topics: 

1.  Program  activity  updates; 

2.  Duration  of  immunity: 

3.  Good  laboratory  practice  for 
veterinary  biologies; 

4.  Public  perception  of  licensed 
veterinary  biologies: 

5.  Computer  validation  as  it  relates  to 
electronic  transfer  of  information: 

6.  Endotoxin  testing  by  Limulus 
amebocyte  lysate  assay; 

7.  New  or  different  pathogenic  strains: 
influence  of  label  claims,  testing,  and 
regulation:  and 

8.  Breakout  sessions. 

A  [Kxtion  of  the  meeting  will  be  set 
aside  for  open  discussion,  during  which 
attendees  will  have  the  opportunity  to 
present  their  views  on  any  matter 
concerning  the  APHIS  veterinary 
biologies  program.  Comments  may  be 
either  impromptu  or  prepared.  Persons 
wishing  to  make  a  prepared  statement 
should  indicate  their  intention  to  do  so 
at  the  time  of  registration,  by  indicating 
the  subject  of  their  remarks  and  the 
approximate  time  they  would  like  to 
speak.  APHIS  welcomes  and  encourages 
the  presentation  of  comments  at  the 
meeting. 

Interested  persons  are  requested  to 
submit  any  additional  topics  or  updates 
to  the  proposed  agenda  by  January  15, 
1994,  to  Dr.  Frank  Tang,  at  the  address 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

Registration  forms,  lodging 
information,  and  copies  of  the  complete 
agenda  for  the  fifth  annual  public 
meeting  may  be  obtained,  after  February 
15. 1994.  from  Ms.  Lorie  Lykins  at  the 
address  listed  under  FOR  FURTHER 
MFORMATION  CONTACT.  Advance 
registration  is  required.  The  deadline  for 
registration  and  hotel  reservations  for 
rooms  set  aside  for  the  meeting  is  March 
15, 1994. 


At  the  present  time,  no  public 
meeting  is  scheduled  for  Abgust,  1994. 

Done  in  Washington,  DC.  this  15th  day  of 
December  1993. 
Terry  Medley, 

Acting  Administrator,  Aninml  and  Plant 
Health  Inspection  Service. 
(FR  Doc  93-31079  Filed  12-20-93;  8:45  am) 

BIUJNQ  COOK  »41».94-P 

[Docket  No.  9»-154-1] 

Availability  of  List  of  U.S.  Veterinary 
Biological  Product  and  Establishment 
Licenses  and  U.S.  Veterinary 
Biological  Product  Permits  Issued, 
Suspended,  Revoked,  or  Terminated 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  This  notice  pertains  to 
veterinary  biological  product  and 
establishment  licenses  and  veterinary 
biological  product  f>ermits  that  were 
issued,  suspended,  revoked,  or 
terminated  by  the  Animal  and  Plant 
Health  Inspection  Service,  during  the 
month  of  September  1993.  These  actions 
have  been  taken  in  accordance  with  the 
regulations  issued  pursuant  to  the 
Virus-Serum-Toxin  Act.  The  purpose  of 
this  notice  is  to  inform  interested 
persons  of  the  availability  of  a  list  of 
these  actions  and  advise  interested 
persons  that  they  may  request  to  be 
placed  on  a  mailing  list  to  receive  the 
list. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Maxine  Kitto.  Program  Assistant. 
Veterinary  Biologies.  Biotechnology, 
Biologies,  and  Environmental 
Protection.  APHIS.  USDA.  room  838. 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville.  MD  20782.  (301)  436-6245. 
For  a  copy  of  this  month's  list,  or  to  be 
placed  on  the  mailing  list,  write  to  Ms. 
Kitto  at  the  above  address. 
SUPPLEMENTARY  MFORMATION:  The 
regulations  in  9  CFR  part  102,  "Licenses 
for  Biological  Products."  require  that 
every  person  who  prepares  certain 
biological  products  that  are  subject  to 
the  Virus-Serum-Toxin  Act  (21  U.S.C. 
151  et  seq.)  shall  hold  an  unexpired, 
unsuspended,  and  unrevoked  U.S. 
Veterinary  Biological  Product  License. 
The  regulations  set  forth  the  procedures 
for  applying  for  a  license,  the  criteria  for 
determining  whether  a  license  shall  be 
issued,  and  the  form  of  the  license. 
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The  regulations  in  9  CFR  part  102  also 
require  that  each  person  who  prepares 
biological  products  that  are  subject  to 
the  Virus-Serum-Toxin  Act  (21  U.S.C 
1$1  etseq.)  shall  hold  a  U.S.  Veterinary 
Biologies  Establishment  License.  The 
regulations  set  forth  the  procedures  for 
applying  for  a  license,  the  criteria  for 
determining  whether  a  license  shall  be 
issued,  and  the  form  of  the  license. 

The  regulations  in  9  CFR  part  104, 
"Permits  for  Biological  Products," 
require  that  each  person  importing 
bidogical  products  shall  hold  an 
unexpired,  unsuspended,  and 
unrevoked  U.S.  Veterinary  Biological 
Product  Permit.  The  regulations  set 
forth  the  procedures  for  applying  for  a 
permit,  the  criteria  for  determining 
whether  a  permit  shall  be  issued,  and 
the  form  of  the  permit. 

The  regubtions  in  9  CFR  parts  102 
and  105  also  contain  provisions 
concerning  the  suspension,  revocation, 
and  termination  of  U.S.  Veterinary 
Biological  Product  Licenses,  U.S. 
Veterinary  Biologies  Establishment 
Licenses,  and  U.S.  Veterinary  Biological 
Product  Permits. 

Each  month,  the  Veterinary  Biologies 
section  of  Biotechnology,  Biologies,  and 


Environmental  Protection  prepares  a  list 
of  licenses  and  permits  that  have  heoa 
issued,  suspended,  revoked,  or 
terminated.  This  notice  announces  the 
availability  of  the  list  for  the  month  of 
September  1993.  The  monthly  list  is 
also  mailed  on  a  regular  basis  to 
interested  persons.  To  be  placed  on  the 
mailing  list  you  may  call  or  write  the 
person  designated  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Done  in  Washington,  DC,  this  IStfa  day  of 
December  1993. 

1  en^  MedHy, 

Acting  Administrator,  Animal  and  Plant 
Healdi  Inspection  Service. 
(FR  Doc  93-31080  Filed  12-20-93;  8:45  am) 
fn  inn  cooc  Mie-M-p 


Rural  Electrification  Administration 

Announcement  of  Applications 
Received  Under  the  Distance  Learning 
and  Medical  Link  Grant  Program 

agency:  Rural  Electrification 

Administration,  USDA. 

ACTION:  Notice  of  applications  received. 

SUMMARY:  The  Administrator  of  the 
Rural  Electrification  Administration 

July  1993  Applications 


(REA)  is  hereby  announcing  the 
applications  received  during  the  fuly  14. 
1993,  and  October  14, 1993,  application 
filing  deadlines  for  the  Distance 
Learning  and  Medical  Link  Gram 
Program, 

FOR  FURTHER  MFORMATION  OONTACT: 
Lawrence  L.  Bivant.  Jr.,  Qiief.  Planning 
Branch,  or  Mart  B.  Wyatt.  Chief. 
Financing  Branch.  Rural  Development 
Assistance  Staff.  Rural  Electrification 
Administration,  telephone  number  (202) 
720-1400. 

SUPPLaiENTARY  MFORMATION:  REA  is 
hereby  publishing  the  names  of  the 
organizations  tidiich  applied  for  grants 
under  7  CFR  part  1703  Subpart  D, 
Distance  Learning  and  Medical  Link 
Grant  Program. 

These  applications  contained  herein 
will  be  considered  for  funding  during 
Fiscal  Year  (FY)  1994  along  with 
applications  submitted  and  postmarked 
no  later  than  January  31, 1994.  A 
separate  notice  will  be  published  listing 
those  applications  received  by  the 
January  31, 1994.  filing  deadline. 

This  information  is  being  published 
in  accordance  with  §  1703.115.  Public 
notice  of  applications  received.  The 
applicants  are  as  follows: 


ST 


Total 


Organization  Name 

Rural  Alabama  Health  Aftance  

East  Olero  School  District  FH  „ _....."I"1~"Z 

Northwest  Colorado  Board  of  Cooperative  Educaikmd  Servicin  „ 

Coneios  County  Hospital 

Ramadan  Hand  InstibJieAjiaa  BuOer  HospM '. 

Gadsden  Memoriai  Hospital 

Nature  Coast  Healtti  Systems.  Inc.  Nature  Coast  RegionarHoepilai 

Union  Hospital,  Inc. ZZ^  ST 

Western  Kentucky  University Z I IIZ 

Maine  School  Administrative  District  #24 _ 

Sulivan  County  Mentorial  Hospital  

St  PaWck  HospNai  Corporation 

Cascade  Pubic  Schools [!""     Zl"~ 

Roaring  River  Elemer«ary  School " '     " 

Bismarck  Put)lic  Schools 

Private  Emergency  Centers,  Inc. 1 Z. 

Meadowtxook  Elementary  School  ._ JI Z 

FL  Duchesne  Intian  Health  Clinic _..™"  Z"™ 

Sisters  oJ  the  SonowfU  Mother— Ministry  Corporation  ....^Z^. 


Total  Gr«it$ 
F)equest 


500.000 
500.000 

500.000 

79,660 

125,640 

122.440 

139.320 

775.360 

205,520 

500.000 

29.200 

210.641 

78.000 

23,000 

470,386 

500,000 

65.300 

50,000 

500.000 


$5,374,467 


October  1993  Applications 


Organization  Name 


Kem  Educatiorari  Telecommunications  Consortium 

Montrose  County  SO  RE-1J 

Gunnison  Valley  Hospital . 

UnlversXy  ol  Northern  Cotorado 

Lake  City  Community  CoBege 

l-ake-Sumter  Communrty  College  ~ 

GuH  Coast  Community  College 


Heart  of  Georgia  Technicai  Institute 


f^equest 


500,000 
94.975 
44.796 
500,000 
223.411 
499,748 
452.074 
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$T 

lA  

M. 

M.  "Z'Z 

IL  ..„. 

KS  _ 

KS 

KS 

KY 

KY 

MO 

ME  

Mi 

MN 

MO 

MO 

NO  

NE 

OH  

OR  

PA 

PA 

PA 

SO 

TX 

TX  

TX  

VT 

WI  

Total  . 


Organization  Name 


Southeastern  Community  Colege  

Spaita  Community  Hospital  District  

Mercer  County  Health  Department _ 

Schuyter  Cornmunity  Unit  School  District  #1  

Fairfield  Memorial  Hospital 

Central  Junior-SenKX  High  School 

Area  Resource  Center  of  Central  Kansas  

Decatur  County  Hospital  &  Cedar  Living  Center  . 

Kentucky  State  University  

University  of  Kentuctcy/Ky  Cooperative  Ext  Service 

Chesapeake  College 

Rural  Health  Partners 

McBain  Rural  Agricultural  School  District  

Fairmont  Community  Hospital  Assoctatxm,  Inc 

SL  Francis  Hospital 

Scotland  County  Memorial  Hospital 

West  River  Health  Services  

Our  Lady  of  Lourdes  Hospital 

ApoUo  Career  Center  „ 

Cascades  East  Area  Health  Educatkm  Center 

Great  Lakes  Health  Network 

J.  C.  Blair  Memorial  Hospital 

American  College  of  Physiciarw 

Oglala  Lakota  CoOege „ 

North  Texas  Education  Network  Corporatran  

Sam  Houston  State  University  „ u 

MedUfe  Health  Systems  

Grand  Isle  Supervisory  Untorr „ 

Western  Wisconsin  Technical  College 


Request 


500,000 

18,604 

64.000 
335,000 
141.400 

18,000 
499.984 
363.798 
498,937 

46,800 
242,890 

63,374 
275,800 

34.877 
129.760 

31,6% 
345,557 
242,000 
598.476 

71.443 
298.416 

42,872 
493,608 
500,000 
156,094 
1.241,495 
302.000 
500,000 
449,000 


$11,817,235 


Authority:  7  U.S.C  901  et  seq.  and  Q&Oaaa 
etseq. 

Dated:  December  9, 1993. 

WaUy  Beyer. 

Administmtor. 

(PR  Doc  93-31082  Filed  12-20-93;  8:45  am) 

BIUMO  COOC  M10-1B-P 

DEPARTMENT  OF  COMMERCE 

Intematioruii  Trade  Administration 

United  States-Canada  Free-Trade 
Agreement,  Article  1904  Binational 
Panel  Reviews;  Request  for  Panel 
Review 

AGENCY:  United  States-Canada  Free- 
Trade  Agreement,  Binational 
.Secretariat,  United  States  Section, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  first  request  for  panel 
review. 

SUMMARY:  On  December  3, 1993, 
Schuller  International  Inc.  Bled  a  First 
Request  for  Panel  Review  with  the 
Canadian  Section  of  the  Binational 
Secretariat  pursuant  to  Article  1904  of 
the  United  States-Canada  Free-Trade 
Agreement.  Panel  review  was  requested 
of  the  final  affirmative  dumping 
determination  made  by  the  Deputy 


Minister  of  National  Revenue,  Customs, 
Excise  and  Taxation,  respecting 
Preformed  Fiberglass  Pipe  Insulation 
with  a  Vapor  Barrier,  Originating  in  or 
Exported  from  the  United  States  of 
America.  This  determination  was 
published  in  the  Canada  Gazette  on 
November  13, 1993.  The  Binational 
Secretariat  has  assigned  Case  Number 
CDA-93-1904-12  to  this  request. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Holbein,  United  States 
Secretary,  Binational  Secretariat,  suite 
2061, 14th  and  Constitution  Avenue, 
Washington,  EX:  20230,  (202)  482-5438. 
SUPPLEMENTARY  INFORMATKM:  Chapter 
19  of  the  United^ates-Canada  Free- 
Trade  Agreement  ("Agreement") 
establishes  a  mechanism  to  replace 
domestic  judicial  review  of  final 
determinations  in  antidumping  and 
countervailing  duty  cases  involving 
imports  from  the  other  country  with 
review  by  independent  binational 
panels.  When  a  Request  for  Panel 
Review  is  Tiled,  a  panel  is  established  to 
act  in  place  of  national  courts  to  review 
expeditiously  the  final  determination  to 
determine  whether  it  conforms  with  the 
antidumping  or  countervailing  duty  law 
of  the  country  that  made  the 
determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1, 


1989,  the  Government  of  the  United 
States  and  the  Govenrihent  of  Canada 
established  Rules  of  Procedure  for 
Article  1904  Binational  Panel  Reviews 
("Rules").  These  Rules  were  published 
in  the  Federal  Register  on  December  30, 
1988  (53  FR  53212).  The  Rules  were 
amended  by  Amendments  to  the  Rules 
of  Procedure  for  Article  1904  Binational 
Panel  Reviews,  published  in  the  Federal 
Register  on  December  27, 1989  (54  FR 
53165).  The  Rules  were  further 
amended  and  a  consolidated  version  of 
the  amended  Rules  was  published  in  the 
Federal  Register  on  June  15, 1992  (57 
FR  26698).  The  panel  review  in  this 
matter  will  be  conducted  in  accordance 
with  these  Rules,  as  amended. 

Rule  35(2)  requires  each  Secretary  of 
the  FTA  Binational  Secretariat  to 
publish  a  notice  that  a  First  Request  for 
Panel  Review  has  been  received.  A  first 
Request  for  Panel  Review  was  filed  with 
the  Canadian  Section  of  the  Binational 
Secretariat,  pursuant  to  Article  1904  of 
the  Agreement,  on  December  3, 1993. 
requesting  p»nel  review  of  the  final 
dumping  determination  described 
above. 

Rule  35(l)(c)  of  the  Rules  provides 
that: 

(a)  A  Party  or  interested  person  may 
challenge  the  final  determination  in 
whole  or  in  part  by  filing  a  Complaint 
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in  accordance  with  Rule  39  within  30 
days  after  the  filing  of  the  first  Request 
for  Panel  Review  (the  deadline  for  filing 
a  Complaint  is  January  4, 1994); 

(b)  A  Party,  investigating  authority  or 
interested  person  that  does  not  file  a 
Complaint  but  that  intends  to  appear  in 
support  of  any  reviewable  portion  of  the 
final  determination  may  participate  in 
the  panel  review  by  filing  a  Notice  of 
Appearance  in  accordance  with  Rule  40 
within  45  days  after  the  filing  of  the  first 
Request  for  Panel  Review  (the  deadline 
for  filing  a  Notice  of  Appearance  is 
January  17, 1994);  and 

(c)  The  panel  review  shall  be  limited 
to  the  allegations  of  error  of  fact  or  law, 
including  the  jurisdiction  of  the 
investigating  authority,  that  are  set  out 
in  the  Complaints  filed  in  the  panel 
review  and  the  procedural  and 
substantive  defenses  raised  in  the  panel 
review. 

Dated:  December  15. 1993. 
CaraliBa  L.  Alston. 

Deputy  Secretary,  FTA  Binational  Secretariat. 
|FR  Doc  93-31120  Filed  12-20-93;  8:45  am] 

BILUNG  CODE  3610-OT.^ 


United  States-Canada  Free-Trade 
Agreement,  Article  1904  Binational 
Panel  Reviews;  Request  for  Panel 
Review 

agency:  United  States-Canada  Free- 
Trade  Agreement.  Binational 
Secretariat,  Un.ted  States  Section, 
Internationa)  Trade  Administration. 
Department  of  Commerce. 

ACTION:  Notice  of  first  request  for  panel 
review. 


SUMMARY:  On  November  24, 1993 
Elkhart  Products  Corporation  and 
Amcast  Industrial  Ltd.  filed  a  First 
Request  for  Panel  Review  with  the 
Canadian  Section  of  the  Binational 
Secretariat  pursuant  to  Article  1904  of 
the  United  States-Canada  Free-Trade 
Agreement.  Panel  review  was  requested 
of  the  final  affirmative  injury 
determination  made  by  the  Canadian 
International  Trade  Tribunal  respecting 
Certain  Solder  joint  Pressure  Pipe 
Fittings  and  Solder  Joint  Drainage. 
Waste  and  Vent  Pipe  Fittings,  made  of 
Cast  Copper  Alloy.  Wrought  Copper 
Alloy  or  Wrought  Copper.  Originating  in 
or  Exported  from  the  United  States  of 
America.  This  determination  was 
published  in  the  Canada  Gazette  on 
October  30, 1993.  The  Binational 
Secretariat  has  assigned  Case  Number 
CDA-93-1 904-11  to  this  request. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Holbein.  United  States 
Secretary,  Binational  Secretariat,  suite 


2061, 14th  and  Constitution  Avenue. 
Washington.  DC  20230,  (202)  482-5438. 
SUPPI^MENTARY  MFORMATION:  Chapter 
19  of  the  United  States-Canada  Free- 
Trade  Agreement  ("Agreement") 
establishes  a  mechanism  to  replace 
domestic  judicial  review  of  final 
determinations  in  antidumping  and 
countervailing  duty  cases  involving 
imports  from  the  other  country  with 
review  by  independent  binational 
panels.  When  a  Request  for  Panel 
Review  is  filed,  a  panej  is  established  to 
act  in  place  of  national  courts  to  review 
expeditiously  the  final  determination  to 
determine  whether  it  conforms  with  the 
antidumping  or  countervailing  duty  law 
of  the  country  that  made  the 
determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1, 
1989,  the  Government  of  the  United 
States  and  the  Government  of  Canada 
established  Rules  of  Procedure  for 
Article  1904  Binational  Panel  Reviews 
("Rules").  These  Rules  were  published 
in  the  Federal  Register  on  December  30. 
1988  (53  FR  53212).  The  Rules  were 
amended  by  Amendments  to  the  Rules 
of  Procedure  for  Article  1904  Binational 
Panel  Reviews,  published  in  the  Federal 
Register  on  December  27. 1989  (54  FR 
53165).  The  Rules  were  further 
amended  and  a  consolidated  version  of 
the  amended  Rules  was  pubUshed  in  the 
Federal  Register  on  June  15, 1992  (57 
FR  26698).  The  panel  review  in  this 
matter  will  be  conducted  in  accordance 
with  these  Rules,  as  amended. 

Rule  35(2)  requires  each  Secretary  of 
the  FTA  Binational  Secretariat  to 
publish  a  notice  that  a  first  Request  for 
Panel  Review  has  been  received.  A  first 
Request  for  Panel  Review  was  filed  with 
the  Canadian  Section  of  the  Binational 
Secretariat,  pursuant  to  Article  1904  of 
the  Agreement,  on  November  24, 1993. 
requesting  panel  review  of  the  final 
injury  determination  described  above. 

Rule  35(l)(c)  of  the  Rules  provides 
that: 

(a)  A  Party  or  interested  {>erson  may 
challenge  the  final  determination  in 
whole  or  in  part  by  filing  a  Complaint 
in  accordance  with  Rule  39  within  30 
days  after  the  filing  of  the  first  Request 
for  Panel  Review  (the  deadline  for  filing 
a  Complaint  is  December  24, 1993); 

(b)  A  Party,  investing  authority  or 
interested  person  that  does  not  file  a 
Complaint  but  that  intends  to  appear  in 
support  of  any  reviewable  portion  of  the 
final  determination  may  participate  in 
the  panel  review  by  filing  a  Notice  of 
Appearance  in  accordance  with  Rule  40 
within  45  days  after  the  filing  of  the  first 
Request  for  Panel  Review  (the  deadline 
for  filing  a  Notice  of  Appearance  is- 
January  10. 1994);  and 


(c)  The  panel  review  shall  be  limited 
to  the  allegations  of  error  of  fact  or  law, 
including  the  jimsdiction  of  the 
investigating  authority,  that  are  set  out 
in  the  Complaints  filed  in  the  panel 
review  and  the  procedural  and 
substantive  defenses  raised  in  the  panel 
review. 

Dated:  December  IS.  1903. 
Caratina  L.  Alston, 

Deputy  Secretary.  FTA  Binational  SecretaiiuL 
IFR  Doc  93-31119  Filed  12-20-93;  B:4S  am) 
BiuMQ  cooe  S61«mr-M 


Nation^  Institute  of  Standards  and 
Technology 

[Docket  Na  921074-3200] 

RIN0693-nAB11 

Approval  of  Federal  Information 
Processing  Standards  Publication  183, 
Integration  Definition  for  Function 
Modeling  ODEFO)  and  Federal 
Infonmation  Processing  Standards 
Publication  184,  Integration  Definition 
for  Information  Modeling  (IDEF1X) 

AGENCY:  National  Institute  of  Standards 
and  Technology  (NIST).  Commerce. 
ACTION:  The  purpose  of  this  notice  is  to 
announce  that  the  Secretary  of 
Commerce  has  approved  two  new 
standards,  which  will  be  published  as 
FIPS  Publication  183.  hitegration 
Definition  for  Function  Modeling 
(IDEFO)  and  FIPS  Publication  184,' 
Integration  Definition  for  Information 
Modeling  (IDEFlX). 


SUMMARY:  On  December  14. 1992,  notice 
was  published  in  the  Federal  Register 
(57  FR  59081)  that  Federal  hiformation 
Processing  Standards  for  IDEFO  and 
IDEFlX  were  being  proposed  for  Federal 
use. 

The  written  comments  submitted  by 
interested  parties  and  other  material 
available  to  the  Department  relevant  to 
these  standards  were  reviewed  by  NIST. 
On  the  basis  of  this  review,  NIST 
recommended  that  the  Secretary 
approve  the  standards  as  Federal 
Information  Processing  Standards 
Publications,  and  prepared  a  detailed 
justification  dooiment  for  the 
Secretary's  review  in  support  of  that 
recommen  dati  on. 

The  detailed  justification  document 
which  was  presented  to  the  Secretary  is 
part  of  the  public  record  and  is  available 
for  inspection  and  copying  in  the 
Department's  Central  Reference  and 
Records  Inspection  Facility,  room  6020, 
Hert)ert  C  Hoover  Building,  14th  Street 
between  Pennsylvania  and  Constitution 
Avenues,  NW..  Washington.  DC  20230. 
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These  FIPS  contain  two  sections:  (1) 
An  announcement  section,  which 
provides  information  concerning  the 
applicability,  implementation,  and 
maintenance  of  these  standards;  and  (2) 
a  specifications  section  which  deals 
with  the  technical  requirements  of  these 
standards.  Only  the  announcement 
sections  of  the  standards  are  provided  in 
this  notice. 


EFFECTIVE  DATE:  These  standards  are 
effective  June  30, 1994. 
ADDRESSES:  Interested  parties  may 
purchase  copies  of  these  standards, 
including  the  technical  speciHcations 
sections,  from  the  National  Technical 
Information  Service  (NTIS).  Specific 
ordering  information  from  NTIS  for 
these  standards  is  set  out  in  the  Where 
to  Obtain  Copies  Section  of  the 
announcement  section  of  these 
standards. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Mary  Gunn,  (301)  975-3260,  National 
Institute  of  Standards  and  Technology, 
Gaithersburg.  I^fD  20899. 

Dated:  December  10. 1993. 
Samuel  Kramer, 

Associate  Director. 

Federal  Informatioii  Processing  Standards 
Publication  1S3  (Dele)  Announcing  the 
Standard  for  Integration  Definition  for 
Function  Modeling  (IDEFO) 

Federal  Information  Processing  Standards 
Publications  (FIPS  PUBS)  are  issued  by  the 
National  Institute  of  Standards  and 
Technology  after  approval  by  the  Secretary  of 
Commerce  pursuant  to  Section  m(d)  of  the 
Federal  Property  and  Administrative  Services 
Act  of  1949  as  amended  by  the  Computer 
Security  Act  of  1987.  Public  Law  100-235. 

1.  Name  of  Standard.  Integration  Definition 
for  Function  Modeling  (IDEFO). 

2.  Category  of  Standard.  Software 
Standard,  Modeling  Techniques. 

3.  Explanation.  This  publication 
announces  the  adoption  of  the  Integration 
Definition  for  Function  Modeling  (IDEFO)  as 
a  Federal  Information  Processing  Standard 
(FTPS).  This  standard  is  based  on  the  Air 
Force  Wright  Aeronautical  Laboratories 
Integrated  Computer-Aided  Manubcturing 
(ICAM)  Architecture.  Part  11,  Volume  IV— 
Function  Modeling  Manual  (IDEFO),  fune 
19«1. 

This  standard  describes  the  IDEFO 
modeling  language  (semantics  and  syntax), 
and  associated  rules  and  techniques,  for 
developing  structured  graphical 
representations  of  a  system  or  enterprise.  Use 
of  this  standard  permits  the  construction  of 
models  comprising  system  functions 
(activiUes.  actions,  processes,  operations), 
functional  relationships,  and  data 
(information  or  objects)  that  support  systems 
integration. 

This  standard  is  the  refsrence  authority  for 
use  by  system  or  enterprise  modelers 
required  to  utilize  the  IDEFO  modeling 
technique,  by  Implementors  in  developing 
tools  for  implementing  this  technique,  and  by 


other  computer  professionals  in 
understanding  the  precise  syntactic  and 
semantic  rules  of  the  standard. 

4.  Approving  Authority.  Secretary  of 
Commerce. 

5.  Maintenance  Agency.  Department  of 
Commerce.  National  Institute  of  Standards 
and  Technology,  Computer  Systems 
Laboratory. 

6.  Cross  Index, 
a.  ICAM  Architecture  Part  II— Volume  IV— 

Function  Modeling  Manual  (IPEFO), 
AFWAL-TR-81-4023,  Materials  Laboratory. 
Air  Force  Wright  Aeronautical  Laboratories, 
Air  Force  Systems  Command,  Wright- 
Patterson  Air  Force  Base,  Ohio  45433,  June 
1981. 

7.  Related  Documents. 

a.  Federal  Information  Resources 
Management  Regulations  Subpart  201.20.303. 
Standards,  and  Subpart  201.39.1002.  Federal 
Standards. 

b.  Integrated  Information  Support  System 
(IISS),  Volume  V— Common  Data  Model 
Subsystem,  Part  4 — Information  Modeling 
Manual— IDEFl  Extended.  December  1985. 

c.  ICAM  Architecture  Part  11,  Volume  V— 
Information  Modeling  Manual  (IDEFl), 
AFWAL-TR-«l-4023,  Materials  Laboratory, 
Air  Force  Wright  Aeronautical  Laboratories, 
Air  Force  Systems  Command,  Wright- 
Patterson  Air  Force  Base,  Ohio  45433.  June 
1981. 

d.  ICAM  Configuration  Management, 
Volume  II — ICAM  Documentation  Standards 
for  Systems  Development  Methodology 
(SDM),  AFWAL-TR-82-4157.  Air  Force 
Systems  Command.  Wright-Patterson  Air 
Force  Base,  Ohio  45433.  October  1983. 

8.  Objectives.  The  primary  objectives  of 
this  standard  are: 

a.  To  provide  a  means  for  completely  and 
consistently  modeling  the  functions 
(activities,  actions,  processes,  operations) 
required  by  a  system  or  enterprise,  and  the 
functional  relationships  and  data 
(information  or  objects)  that  support  the 
integration  of  those  functions; 

b.  To  provide  a  modeling  technique  which 
is  independent  of  Computer-Aided  Software 
Engineering  (CASE)  methods  or  tools,  but 
which  can  be  used  in  conjunction  with  those 
methods  or  tools; 

c  To  provide  a  modeling  technique  that 
has  the  following  characteristics: 

(1)  Generic  (for  analysis  of  systems  of 
varying  purpose,  scope  and  complexity); 

(2)  Rigorous  and" precise  (for  production  of 
correct,  usable  models); 

(3)  Concise  (to  facilitate  understanding, 
communication,  consensus  and  validation); 

(4)  Conceptual  (for  representation  of 
functional  requirements  rather  than  physical 
or  organizational  implementations); 

(5)  Flexible  (to  support  several  phases  of 
the  life  cycle  of  a  project). 

9.  Applicability. 

The  use  of  this  standard  is  strongly 
recommended  for  projects  that: 

a.  Require  a  modeling  technique  for  the 
analysis,  development,  re-engineering, 
integraUon,  or  acquisition  of  information 
systems; 

b.  Incorporate  a  systems  or  enterprise 
modeling  technique  into  a  business  process 
analysis  or  software  engineering 
methodology. 


The  specifications  of  this  standard  are 
applicable  when  system  or  enterprise 
modeling  techniques  are  applied  to  the 
following: 

a.  Projects  requiring  IDEFO  as  the  modeling 
technique; 

b.  Development  of  automated  software 
tools  implementing  the  IDEFO  modeling 
technique. 

The  specifications  of  this  standard  are  not 
applicable  to  those  projects  requiring  a 
function  modeling  technique  other  than 
IDEFO. 

Nonstandard  features  of  the  IDEFO 
technique  should  be  used  only  when  the 
needed  operation  or  function  cannot 
reasonably  be  implemented  with  the 
standard  features  alone.  Although 
nonstandard  features  can  be  very  useful,  it 
should  he  recognized  that  the  use  of  these  or 
any  other  nonstandard  elements  may  make 
the  integration  of  models  more  difficult  and 
costly. 

10.  Specifications.  This  standard  adopts 
the  Integration  Definition  for  Function 
Modeling  (IDEFO)  as  a  Federal  Information 
Processing  Standard  (FIPS). 

11.  Implementation.  The  implementation 
of  this  standard  involves  two  areas  of 
consideration:  acquisition  of 
implementations  and  interpretations  of  the 
standard. 

11.1  Acquisition  of  IDEFO 
Implementations.  This  publication  (FIPS  183) 
is  effective  June  30, 1994.  For  Federal 
acquisitions  after  this  date,  projects  utilizing 
the  IDEFO  function  modeling  technique,  or 
software  implementing  the  IDEFO  modeling 
technique,  should  conform  to  FIPS  183. 
Confomiance  to  this  standard  should  be 
considered  whether  the  project  or  software 
utilizing  the  IDEFO  modeling  technique  is 
acquired  as  part  of  an  ADP  system 
procurement,  acquired  by  separate 
procurement,  used  under  an  ADP  leasing 
arrangement,  or  specified  for  use  in  contracts 
for  programming  services. 

A  transition  period  provides  time  for 
industry  to  develop  producU  conforming  to 
this  standard.  The  transition  period  begins  on 
the  effective  date  and  continues  for  one  (1) 
year  thereafter.  The  provisions  of  this 
publication  apply  to  orders  placed  after  the 
date  of  this  publication;  however,  utilizing  a 
function  modeling  technique  that  does  not 
conform  to  this  standard  may  be  permitted 
during  the  transition  period. 

11.2  Interpretation  of  this  FIPS.  NIST 
provides  for  the  resolution  of  qusstions 
regarding  the  implementing  and  applicability 
of  this  FIPS.  All  questions  concerning  the 
interpretation  of  this  standard  should  be 
addressed  to:  Director,  Computer  System  . 
Uboratory,  ATTN:  FIPS  IDEFO 
Interpretation,  National  Institute  of  Standards 
and  Technology.  Gaithersburg.  MD  20899. 

12.  Waivers.  Under  certain  exceptional 
circumstances,  the  heads  of  Federal 
departments  and  agencies  may  approve 
waivers  to  Federal  Information  Processing 
Standards  (FIPS).  The  bead  of  such  agencies 
may  redelegate  such  authority  only  to  a 
senior  official  designated  pursuant  to  section 
3506(b)  of  Title  44,  United  States  Code. 
Requests  for  waivers  shall  be  granted  only 
when: 
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a.  Compliance  with  a  standard  would 
adversely  affect  the  accomplishment  of  the 
mission  of  an  operator  of  a  Federal  computer 
system,  or 

b.  Compliance  with  a  standard  would 
cause  a  major  adverse  financial  impact  on  the 
operator  which  is  not  offset  by  government- 
wide  savings. 

Agency  heads  may  approve  requests  for 
waivers  only  by  a  written  decision  which 
explains  the  Irasis  upon  which  the  agency 
head  made  the  required  finding(s).  A  copy  of 
each  such  decision,  with  procurement 
sensitive  or  classified  portions  clearly 
identified,  shall  be  sent  to:  Director, 
Computer  Systems  Laboratory,  ATTN:  FIPS 
Waiver  Decisions,  National  Institute  of 
Standards  and  Technology,  Gaithersburg,  MD 
20899. 

In  addition,  notice  of  each  waiver  granted 
and  each  delegation  of  authority  to  approve 
waivers  shall  be  sent  promptly  to  the 
Committ»3e  on  Government  Operations  of  the 
House  of  Representatives  and  the  Committee 
on  Government  Affairs  of  the  Senate  and 
shall  t>e  published  promptly  in  the  Federal 
Register. 

When  the  determination  on  a  waiver 
request  applies  to  the  procurement  of 
equipment  and/or  services,  a  notice  of  the 
waiver  determination  must  be  published  in 
the  Commerce  Business  Daily  as  a  part  of  the 
notice  of  solicitation  for  offers  of  an 
acquisition  or,  if  the  waiver  determination  is 
made  after  that  notice  is  published,  by 
amendment  of  such  notice. 

A  copy  of  the  waiver  request,  any 
supporting  documents,  the  document 
approving  the  waiver  request  and  any 
supporting  and  accompanying  documents, 
with  such  deletions  as  the  agency  is 
authorized  and  decides  to  make  under  5 
use.  552(b).  shall  be  part  of  the 
procurement  documentation  and  retained  by 
the  agency. 

13.  Where  to  Obtain  Copies.  Copies  of  this 
publication  are  for  sale  by  the  National 
Technical  Information  Service.  U.S. 
Department  of  Commerce,  Springfield,  VA 
22161.  When  ordering,  refer  to  Federal 
Information  Processing  Standards 
Publication  183  {F1PSPUB183)  and  title. 
Payment  may  be  made  by  check,  money 
order,  or  depwsit  account. 

Federal  Information  Processing  Standards 
Publication  184  (Date)  Announcing  the 
Standard  for  Integration  Definition  for 
Information  Modeling  (IDEFlX) 

Federal  Information  Processing  Standards 
Publications  (FIPS  PUBS)  are  issued  by  the 
National  Institute  of  Standards  and 
Technology  after  approval  by  the  Secretary  of 
Commerce  pursuant  to  Section  111(d)  of  the 
Federal  Property  and  Administrative  Services 
Act  of  1949  as  amended  by  the  Computer 
Security  Act  of  1987.  Public  Law  100-235. 

1.  Name  of  Standard.  Integration.  Definition 
far  Information  Modeling  (IDEFlX). 

2.  Category  of  Standard.  Software 
Standard,  Modeling  Techniques. 

3.  Explanation.  This  publication 
announces  the  adoption  of  the  Integration 
Definition  for  Information  Modeling 
(IDEFlX)  as  a  Federal  Information  Processing 
Standard  (HPS).  This  standard  U  based  on 


the  Integration  Information  Support  System 
(IISS),  Volume  V— Common  Data  Model 
Subsystem,  Part  4 — Information  Modeling 
Manual— IDEFl  Extended,  1  (IDEFlX) 
November  1985. 

This  standard  describes  the  IDEFlX 
modeling  language  (semantics  and  syntax) 
and  associated  rules  and  techniques,  for 
developing  a  logical  model  of  data.  IDEFlX 
is  used  to  produce  a  graphical  information 
model  which  representa  the  structure  and 
semantics  of  information  within  an 
environment  or  system.  Use  of  this  standard 
permits  the  construction  of  semantic  data 
models  which  may  serve  to  support  the 
management  of  data  as  a  resource,  the 
integraUon  of  information  systems,  and  the 
building  of  computer  databases. 

This  standard  is  the  reference  authority  for 
use  by  information  modelers  required  to 
utilize  the  IDEFlX  modeling  technique, 
implementors  in  developing  tools  for 
implementing  this  technique,  and  other 
computer  professionals  in  understanding  the 
precise  syntactic  and  semaraic  rules  of  the 
standard. 

4.  Approving  Authority.  Secretary  of 
Commerce. 

5.  Maintenance  Agency.  Department  of 
Commerce,  National  Institute  of  Standards 
and  Technology,  Computer  Systems 
Laboratory. 

6.  Cross  Index. 

a.  Integration  Information  Support  System 
(IISS),  Volume  V— Common  Data  Model 
Subsystem,  Part  4— InformaUon  Modeling 
Manual— IDEFl  Extended. 

7.  Related  Documents. 

a.  Federal  InformaUon  Resources 
Management  Regulations  Subpart  201.20.303, 
Standards,  and  Subpart  201.39.1002,  Federal 
Standards. 

b.  ICAM  Architecture  Part  Il-Volume  V— 
Information  Modeling  Manual  (IDEFl), 
AFWAUTR-81-4023,  Materials  Laboratory, 
Air  Force  Wright  Aeronautical  Laboratories. 
Air  Force  Systems  Command,  Wright- 
Patterson  Air  Force  Base,  Ohio  45433,  June 
1981. 

c  ICAM  Architecture  Part  U-Volume  IV— 
Function  Modeling  Manual  (IDEFO), 
AFWAL-TR-81-4023,  Materials  Uboratory, 
Air  Force  Wright  Aeronautical  Laboratories, 
Air  Force  Systems  Command,  Wright- 
Patterson  Air  Force  Base,  Ohio  45433,  June 
1981. 

d.  ICAM  Configuration  Management, 
Volume  U— ICAM  Documentation  Standards 
for  Systems  Development  Methodology 
(SDM),  AFWAL-TR-82-4157,  Air  Force 
Systems  Command.  Wright-Patterson  Air 
Force  Base,  Ohio  45433,  October  1983. 

8.  Objectives.  The  primary  objectives  of 
this  standard  are: 

a.  To  provide  a  means  for  completely 
understanding  and  analyzing  an 
organization's  data  resources; 

b.  To  provide  a  common  means  of 
representing  and  communicating  the 
complexity  of  data; 

c  To  provide  a  techaique  for  presenting  an 
overall  view  of  the  data  required  to  run  an 
enterprise; 

d.  To  provide  i  means  for  defining  an 
application-independent  view  of  data  which 
can  t>e  validated  by  users  and  transformed 
into  a  physical  database  design; 


e.  To  provide  a  technique  for  deriving  an 
integrated  data  definition  from  existing  data 
resources. 

9.  Applicability.  An  information  modeling 
technique  is  used  to  model  data  in  a 
standard,  consistent,  predictable  manner  in 
order  to  manage  it  as  a  resource. 

The  use  of  this  standard  is  strongly 
recommended  for  all  projects  requiring  a 
standard  means  of  defining  and  analyzing  the 
data  resources  within  an  organization.  Such 
projects  include: 

a.  Incorporating  a  data  modeling  technique 
into  a  methodology; 

b.  Using  a  data  modeling  technique  to 
manage  data  as  a  resource; 

c  Using  a  data  nwdeling  technique  for  the 
integration  of  information  systems; 

d.  Using  a  data  modeling  technique  for 
designing  computer  databases. 

The  specifications  of  this  standard  are 
applicable  when  a  data  modeling  technique 
is  applied  to  the  following: 

a.  Projects  requiring  IDEFlX  as  the 
modeling  technique; 

b.  Development  of  automated  softwrare 
tools  implementing  the  IDEFlX  modeling 
technique. 

The  specification  of  this  standard  are  not 
applicable  to  those  projects  requiring  data 
modeling  technique  other  tiian  IDEFlX. 

Nonstandard  features  of  the  IDEFlX 
technique  should  be  used  only  when  the 
needed  operation  or  function  cannot 
reasonably  be  implemented  with  the 
standard  features  alone.  Although 
nonstandard  features  can  be  very  useful,  it 
should  be  recognized  that  the  use  of  these  or 
any  other  nonstandard  elements  may  make 
the  integration  of  data  models  more  difficult 
and  costly. 

10.  Specifications.  This  standard  adopts 
the  Integration  Definition  Method  for 
Information  Modeling  (IDEFlX)  as  a  Federal 
Information  Processing  Standard  (FIPS). 

11.  Implementation.  The  implementation 
of  this  standard  involves  two  areas  of 
consideration:  acquisition  of 
implementations  and  interpretation  of  the 
standard. 

11.1  Acquisition  of  IDEFlX 
Implementations.  This  publication  (FIPS  184) 
is  effective  June  30, 1994.  Projects  utilizing 
the  IDEFlX  data  modeling  technique,  or 
software  implementing  the  IDEFlX  data 
modeling  technique,  acquired  for  Federal  use 
after  this  date  should  conform  to  FIPS  184. 
Clonformanoe  to  this  standard  should  be 
considered  whether  the  project  utilizing  the 
IDEFlX  data  modeling  technique  is  acquired 
as  part  of  an  ADP  system  procurement, 
acquired  by  separate  procurement,  used 
under  an  ADP  leasing  arrangement,  or 
specified  for  use  in  contracU  for 
programming  services. 

A  transition  period  provides  time  for 
industry  to  develop  products  conforming  to 
this  standard.  The  transition  period  begins  on 
the  effective  date  and  continues  for  one  (1) 
year  thereafter.  The  provisions  of  this 
publication  apply  to  orders  placed  after  the 
date  of  this  publication;  however,  utilizing  an 
IDEFlX  information  modeling  technique  tiiat 
does  not  conform  to  this  standard  may  be 
permitted  during  the  transition  period. 

11.2  Interpretation  of  this  FIPS.  NIST 
provides  for  the  resolution  of  questions 
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ragarding  the  implementation  and 
applicability  of  this  FTPS.  All  questions 
concerning  the  interpretation  of  IDEFlX 
should  be  addressed  to:  Director,  Computer 
Systems  Laboratory.  ATTN:  FTPS  IDEFlX 
Interpretation,  National  Institute  of  Standards 
and  Technology.  Gaithersburg.  MD  20899. 

12.  Waivers.  Under  certain  exceptional 
circumstances,  the  heads  of  Federal 
departments  and  agencies  may  approve 
waivers  to  Federal  Information  Processing 
Standards  (PIPS).  The  head  of  such  agencies 
may  redeiegate  such  authority  only  to  a 
senior  ofTicial  designated  pursuant  to  section 
3506(b)  of  Title  44,  United  States  Code. 
Requests  for  waivers  shall  be  granted  only 
when: 

a.  Compliance  with  a  standard  would 
adversely  affect  the  accomplishment  of  the 
mission  of  an  pperator  of  a  Federal  computer 
system,  or 

b.  Compliance  with  a  standard  would 
cause  a  major  adverse  financial  impact  on  the 
operator  which  is  not  ofbet  by  government- 
wide  savings. 

Agency  heads  may  approve  requests  for 
waivers  only  by  a  written  decision  which 
explains  the  bMis  upon  which  the  agency 
head  made  the  required  finding(s).  A  copy  of 
each  such  decision,  with  procurement 
sensitive  or  classified  portions  clearly 
identified,  shall  be  sent  to:  Director, 
Computer  Systems  Laboratory,  ATTN:  PIPS 
Waiver  Decisions.  Technology  Building, 
Room  B-1S4,  National  Institute  of  Standards 
and  Technology,  Gaithersburg,  MD  20899. 

In  addition,  notice  of  each  waiver  granted 
and  each  delegation  of  authority  to  approve 
waivers  shall  be  sent  promptly  to  the 
Committee  on  Government  Operations  of  the 
House  of  Representatives  and  the  Committee 
on  Government  Affairs  of  the  Senate  and 
shall  be  published  promptly  in  the  Federal 
Register. 

When  the  determination  on  a  %vaiver 
request  applies  to  the  procurement  of 
equipment  and/or  services,  a  notice  of  the 
waiver  determination  must  be  published  in 
the  Commerce  Business  Daily  as  a  part  of  the 
notice  of  solicitation  for  offers  of  an 
acquisition  or,  if  the  waiver  determination  is 
nude  after  that  notice  is  published,  by 
amendment  of  siKh  notice. 

A  copy  of  the  waiver  request,  any 
supporting  documents,  the  document 
approving  the  waiver  request  and  any 
supporting  and  accompanying  documents, 
with  such  deletions  as  the  agency  is 
authorized  and  decides  to  make  under  5 
U.S.C  552(b),  shall  be  part  of  the 
procurement  documentation  and  retained  by 
the  agency. 

13.  Where  to  Obtain  Copies.  Copies  of  this 
publication  are  for  sale  by  the  National 
Technical  Information  Service.  U.S. 
Department  of  Commerce,  Springfield.  VA 
22161.  When  ordering,  refer  to  Federal 
Information  Processing  Standards 
Publication  184  (FIPSPUB184)  and  title. 
Payment  may  be  made  by  check,  money 
order,  or  deposit  account 

IFR  Doc.  93-31039  Piled  12-20-93;  8:45  am] 
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Approval  Of  Withdrawal  of  Two  Federal 
Information  Processing  Standards 

AGENCY:  National  Institute  of  Standards 
and  Technology  (NIST),  Commerce. 
action:  Notice. 

SUMMARY:  The  purpKtse  of  this  notice  is 
to  announce  that  the  Secretary  of 
Commerce  has  approved  the  withdrawal 
of  two  Federal  Information  Processing 
Standards  (FTPS):  FIPS  PUB  30. 
Software  Summary  for  Describing 
Computer  Programs  and  Automated 
Data  Systems  (Standard  Form  185).  and 
FIPS  PUB  53.  Transmittal  Form  for 
Describing  Computer  Magnetic  Tape 
File  Properties  (Standard  Form  277). 

These  FIPS  provided  standard  forms 
for  describing  computer  programs  and 
computer  magnetic  tape  Hies  which 
were  approved  in  1974  and  1978 
respectively.  Both  forms  are  obsolete 
and  no  longer  stocked  by  the  General 
Services  Administration.  No  review  and 
comment  period  was  conducted  on  this 
withdrawal  since  this  action  will 
remove  obsolete  requirements  that  are 
applicable  to  the  internal  operations  of 
Federal  agencies. 

EFFECTIVE  DATE:  This  withdrawal  is 
effective  December  21. 1993. 
FOn  FURTHER  INFORMATION  CONTACT: 
Ms.  Shirley  Radack.  National  Institute  of 
Standards  and  Technology. 
Gaithersburg.  MD  20899,  telephone 
(301) 975-2833. 

Dated:  December  10. 1993. 
Samuel  Kramer. 
Associate  Director. 
IFR  Doc.  93-31040  Filed  12-20-93;  8:45  am] 
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in  Situ  Burning  Oilspiii  Worltshop 

AGENCY:  National  Institute  of  Standards 
and  Technology,  Commerce. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  The  National  histitute  of 
Standards  and  Technology  will  conduct 
a  workshop  on  behalf  of  the  Minerals 
Management  Service,  Department  of  the 
Interior.  The  workshop  will  present  the 
current  state  of  knowledge  to  the  user 
community  and  to  interested  parties. 
Participants  will  help  to  identify  and  to 
prioritize  research  needs  and 
information  needs  to  support  decisions 
on  the  use  of  in  situ  burning  of  spilled 
oil.  SpeciHc  emphasis  will  be  given  to 
environmental  and  to  operational 
implications  of  in  situ  burning  response 
technology.  Preprints  of  the  technical 


papers  will  be  available  to  attendees  to 
facilitate  their  participation  in  panel 
discussions.  After  the  workshop  a 
proceedings  will  be  published 
containing  the  technical  papers  and  the 
research  and  information  needs 
identified  by  the  attendees. 
DATES:  The  workshop  will  be  held  on 
Wednesday,  January  26. 1994.  through 
Friday,  January  28, 1994.  from  8:30  a.m. 
to  5  p.m. 

PLACE:  The  meeting  will  take  place  at 
the  Howard  Johnson  Resort  Hotel.  1805 
Hotel  Plaza  Blvd..  Lake  Buena  Vista,  FL 
32830. 

ADDRESSES:  To  register  for  the 
workshop,  contact  Ms.  Kathy  Kilmer, 
National  Institute  of  Standards  and 
Technology,  Building  101.  room  A903, 
Gaithersburg,  MD  20899,  telephone: 
(301)  975-2858;  FAX:  (301)  948-2067. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  technical  questions,  contact  Ms. 
Nora  H.  Jason,  telephone:  (301)  975- 
6862;  FAX:  (301)  975-6862. 
SUPPLEMEffTARY  INFORMATION:  A 
registration  fee  will  be  charged  for 
attending  the  workshop.  Participants  are 
expected  to  make  their  own  travel 
arrangements  and  accommodations. 

Dated:  December  10. 1993. 
Samuel  Kramer, 
ilssocj'ate  Director. 

(PR  Doc.  93-30990  Filed  12-20-93;  8:45  am) 
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COiyiMfTTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Deduction  of  Import  Charges  for 
Certain  Wool  Textile  Products 
Assembled  in  the  [>ominican  Republic 

December  15. 1993. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  deducting 
charges. 

EFFECTIVE  DATE:  December  17. 1993. 
FOR  FURTHER  INFORMATION  CONTACT:  Lori 
E.  Goldberg,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202) 482-3400. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

A  notice  published  in  the  Federal 
Register  on  November  19. 1993  (58  FR 
61072)  announced  that  additional 


Federal  Register  /  Vol.  58.  No.  243  /  Tuesday.  December  21,  1993  /  Notices  67397 


port  charges  would  be  deducted  for 
le  products  in  Category  433  which 
ere  cut  in  the  Virgin  Islands  and 
assembled  in  the  Dominican  Republic 
and  exported  to  the  United  States.  In  the 
letter  published  below,  the  Chairman  of 
OTA  directs  the  Commissioner  of 
Customs  to  deduct  256  dozen  from  the 
import  charges  made  to  the  current  limit 
for  Category  433.  Additional  deductions 
will  be  made  at  a  later  date. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976. 
published  on  November  23, 1992).  Also 
see  57  FR  53882,  published  on 
November  13. 1992. 
D.  Mkhael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Conunittee  for  the  Implementation  of  Textile 
Agreements 

December  15. 1993. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 

20229. 

Dear  Commissioner.  To  facilitate 
implementation  of  the  Bilateral  Cotton,  Wool 
and  Man-Made  Fiber  Textile  Agreement, 
effected  by  exchange  of  notes  dated  June  11, 
1992  and  September  23. 1992,  between  the 
Governments  of  the  United  States  and  the 
Dominican  Republic,  I  request  that,  effective 
on  December  17, 1993.  you  deduct  256  dozen 
from  the  charges  made  to  Category  433  for 
the  period  which  began  on  January  1, 1993 
and  extends  through  December  31, 1993  (see 
directive  dated  November  6, 1992). 

This  letter  will  be  published  in  the  Federal 
Register. 
Sincerely, 

D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
IFR  Doc  93-31124  Filed  12-20-93;  8:45  am] 
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Announcement  of  Import  Restraint 
Limits  and  Guaranteed  Access  Levels 
for  Certain  Cotton,  Wool  and  Man- 
Made  Fiber  Textile  Products  Produced 
or  Manufactured  in  the  Dominican 
Republic 

December  15, 1993. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits  and  guaranteed  access  levels  for 
the  new  agreement  year. 

EFFECTIVE  DATE:  January  1, 1994. 


FOR  FURTHER  MFORMATION  CONTACT: 
Naomi  Freeman.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPt^MENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

In  a  Memorandum  of  Understanding 
(MOU)  dated  November  30. 1993.  the 
Governments  of  the  United  States  and 
the  Dominican  Republic  agreed,  among 
other  things,  to  amend  and  extend  their 
current  bilateral  agreement  through 
December  31, 1994. 

In  the  letter  published  below,  the 
Chairman  of  CTTA  directs  the 
Commissioner  of  Customs  to  establish 
import  restraint  limits  and  guaranteed 
access  levels  for  the  period  January  1, 
1994  through  December  31, 1994. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645, 
published  on  November  29, 1993). 

Requirements  for  participation  in  the 
Special  Access  Program  are  available  in 
Federal  Register  notices  51  FR  21208. 
published  on  June  11, 1986;  52  FR  6594, 
published  on  March  4, 1987;  52  FR 
26057,  published  on  July  10, 1987;  and 
54  FR  50425.  published  on  December  6, 
1989. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  MOU.  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 
D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  Cor  the  Implementation  of  Textile 
Agreements 

December  IS,  1993. 
(Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Conunissioneh  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956, 
as  amended  (7  U.S.C  1854),  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20. 
1973,  as  further  extended  on  December  9, 
1992;  pursuant  to  the  Memorandum  of 


Understanding  (MOU)  dated  November  30, 
1993.  between  the  Governments  of  the 
United  States  and  the  Dominican  Republic; 
and  in  accordance  with  the  provisi  )ns  of 
Executive  Order  11651  of  March  3. 1972.  as 
amended,  you  are  directed  to  prohibit, 
effective  on  ]anuary  1, 1994,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool  and  man-made  fiber  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  the  Dominican 
Republic  and  exported  during  the  period 
beginning  on  January  1. 1994  and  extending 
through  December  31, 1994.  in  excess  of  the 
following  levels  of  restraint: 


Category 

Restraint  bmit 

338/638 

638,333  dozea 

339^639  

759,617  dozea 

340/640 

657,129  dozen. 

342/642  ,. 

462.437  dozea 

347/348^47/648  -... 

1.573.040  dozen  of 

wfiich  not  more  tf^an 

1,179.780  dozen 

shall  be  in  Cat- 

egories 347/348  and 

not  more  tffitn 

831.038  dozen  shall 

be  in  Categories 

647/648. 

351/651   .: 

787,786  dozea 

433 

20,617  dozen. 

443  .„ 

128,065  numbers. 

448  

36,061  dozea 

633  „. 

96,420  dozea 

Imports  charged  to  these  category  limits  for 
the  periods  January  1, 1993  throu^ 
December  31, 1993  and  February  1. 1993 
through  Decemlwr  31. 1993  (Category  443) 
shall  be  charged  against  those  levels  of 
restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  those  periods  have  been  exhausted  by 
previous  entries,  such  goods  shall  l>e  subject 
to  the  levels  set  forth  in  this  directive. 

Additionally,  pursuant  to  Uie  November 
30, 1993  MOU.  and  under  the  terms  of  the 
Special  Access  Program,  as  set  forth  in  51  FR 
21208  (June  11. 1986),  52  FR  26057  (July  10, 
1987)  and  54  FR  50425  (December  6, 1989). 
effective  on  January  1, 1994,  guaranteed 
access  levels  are  being  established  for 
properly  certified  textile  products  assembled 
in  the  I>ominican  Republic  from  fabric 
formed  and  cut  in  the  United  States  in 
cotton,  wool  and  man-made  fiber  textile 
products  in  the  following  categories  for  the 
period  January  1, 1994  through  December  31. 
1994: 


Category 

Guaranteed  access 

338/638 

339/639  

340«40  

342/642  

347/348/647/648  

351/651   

433  

443  

448  _. 

633 

1,150.000  dozea 
1.150,000  dozea 
1,000.000  dozea 
1,000,000  dozea 
8,050,000  dozea 
1,000,000  dozea 
21 ,000  dozen. 
50,000  numbers. 
40.000  dozen. 
60.000  dozen. 
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Any  shipment  tea  entry  under  the  Special 
Access  Program  which  is  not  accompanied 
by  a  valid  and  correct  certiHcation  and 
Export  Declaration  in  accordance  with  the 
provisions  of  the  certification  reouirements 
established  in  the  directive  of  February  25. 
1987,  as  amended,  shall  be  denied  entry 
unless  the  Government  of  the  Dominican 
Republic  authorizes  the  entry  and  any 
charges  to  the  appropriate  specific  limits. 
Any  shipment  which  is  declared  for  entry 
under  the  Special  Access  Program  but  found 
not  to  qualify  shall  be  denied  entry  into  the 
United  States. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fail  within  the  foreign  affairs 
exception  of  the  ruiemaking  provisions  of  5 
U.S.Q  553(a)(1). 

Sincerely, 
D.  MkhMl  Hutcfainsoa, 
Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
|FR  Doc  S3-31125  Filed  12-20-93;  8:45  am] 
MLUNO  cooc  3sto-on-r 


Establishment  of  an  hnport  Umtt  for 
Certain  Cotton  and  Man-Made  Rber 
Textile  Products  Produced  or 
Manufactured  in  Korea 

December  15. 1993. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  s  directive  to  the 
Commissioner  of  Customs  establishing  a 
limit 

EFFfcnvE  date:  December  22. 1993. 
FOR  FURTHER  »JFOfll«ATK)W  COIfTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel.  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  this  limit,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-6707.  For  information  on 
embargoes  and  quota  re-op>enings,  call 
(202)  482-3715.  For  information  on 
categories  on  which  consultations  have 
been  requested,  call  (202)  482-3740. 

SUPPt^MENTARY  INFORMATKM: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
use  1854). 

In  recent  consultations,  the 
Governments  of  the  United  States  and 
the  Republic  of  Korea  agreed  to 
establish  limits  for  Category  224pt.  (HTS 
numbers  5801.21.0000.  5801.23.0000. 
5801.24.0000,  5801.25.0010. 
5801.25.0020,  5801.26.0010. 


5801.26.0020,  5801.31.0000, 
5801.33.0000,  5801.34.0000, 
5801.35.0010.  5801.35.0020. 
5801.36.0010  and  5801.36.0020)  for 
three  consecutive  one-year  periods, 
begirming  on  January  1, 1993  and 
extending  through  December  31. 1995. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish  a 
limit  for  Category  224pt.  for  the  1993 
restraint  period. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976. 
published  on  November  23, 1992).  Also 
see  57  FR  52619.  published  on 
November  4, 1992:  and  58  FR  54557. 
published  on  October  22, 1993. 
D.  Michael  Hutdiinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Conunittee  for  the  Implementation  of  Textile 
A^recfDcnls 
December  15, 1993. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  October  29. 1992,  as 
amended  on  October  27, 1993,  bry  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Korea  and 
exported  during  the  twelve-month  period 
which  began  on  January  1, 1993  and  extends 
through  December  31, 1993. 

Effective  on  December  22, 1993,  you  are 
directed  to  establish  a  limit  at  10,511.592 
square  meters  *  for  cotton  and  man-made 
fiber  textile  products  in  Category  224pt.  z  for 
the  January  1, 1993  through  December  31, 
1993  period.  Category  224pt.  shall  remain 
sul>)ect  to  the  Group  I  limit. 

The  Committee  for  the  Implementation  of 
Textile  Agreementirhas  determined  that  this 
action  blls  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.Q  553(a)(1). 

Sincerely, 
D.  Michael  Hutchinson. 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
|FR  Doc.  93-31126  Filed  12-20-93;  8:45  am) 
8ILUNO  COOC  aSIO-OR-F 


<  The  limit  has  not  l>e«n  adjusted  to  account  for 
any  imports  exported  after  Decemt>er  31, 1992. 

'Category  224p(.:  only  HTS  numl>ers 
5801.21.0000.  SaO1.23.0000.  S8OI.24.000O, 
S8Ol.2S.0O10.  5801.25.0020.  5801.26.0010. 
3801.26.0020.  5801.31.0000.  5801.33.0000. 
5801.34.0000.  5801.35.0010.  5801.35.0020, 
S801.3S.0010  and  5801.36.0020. 


Ad|ustment  of  Import  Limits  for  Certain 
Cotton,  Mart-Mada  Fiber,  SUk  Bland 
and  Othar  VagataUa  Fiber  Textile 
Products  Produced  or  Manufactured  in 
Macau 

December  15, 1993. 

AGENCY:  (Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  increasing 

limits. 

EFFECTIVE  DATE:  December  16, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen.  Internationa!  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6709.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.Q  1854). 

The  Government  of  the  United  States 
has  agreed  to  increase  the  consultation 
levels  for  Categories  239.  351/851  and 
359/859  for  the  1993  agreement  year. 

A  description  of  thenextile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976, 
published  on  November  23, 1992).  Also 
see  57  FR  49074,  published  on  October 
29, 1992. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
D.  Michael  Hulciiinson, 
Acting  Chairman.  Committee  for  the 
Implementation  (^Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

December  15, 1993. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  tnit  does  not  cancel,  the  directive 
issued  to  you  on  October  23. 1992,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
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vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Macau  and 
exported  during  the  twelve-month  period 
which  began  oo  January  1, 1993  and  extends 
through  December  31, 1993. 

Effective  on  December  16, 1993,  you  are 
directed  to  increaae  the  limits  for  the 
following  categories: 


Category 


Subtovets  in  Qroup  I 

239 

351/851 
359/859 


AoHusted  tuveive-monlh 


112,903  Idtograms. 
32,000  dozea 
142,892  kiiogrvnt. 


^Ihe  limits  have  not  t>een  adjusted  to  ao- 
count  for  any  ImportB  exported  ^ter  OecantMr 
31,1992. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  «irithin  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  S 
U.S.C  553(aXl). 

Sincerely, 
D.  Michael  Hutchinson. 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc  93-31121  Filed  12-20-93;  8:4S  am] 


Adjustment  Of  an  import  Limit  for 
Certain  Cotton  and  Man4toda  FRmt 
Textiia  Products  Produced  or 
Manufactured  in  Thailand 

DeoemberlS,  1993. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasii^  a 
limit. 


EFFECTIVE  DATE:  December  16, 1903. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold.  International  Trade  Specialist, 
OfBce  of  Textiles  and  Apparel.  U.S, 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  this  limit,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-6717.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  2t>4  of  the 
Agricultural  Act  of  19S6,  as  amended  (7 
U.S.C  1854). 

The  current  limit  for  Categories  334/ 
634  is  being  adjusted  for  carryover. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 


Federal  Register  notice  57  FR  54976. 
published  on  November  23. 1992).  Also 
see  57  FR  53475.  published  on 
November  10. 1992. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  purstiant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
D.  Michael  Hntdunsoa. 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Conuultee  Cm-  tlw  ImpleBentation  of  Textile 
Agreements 

December  15, 1993. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  4, 1992  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textile  products,  produced  or 
manufactured  in  Thailand  and  exported 
during  the  twelve-month  period  which  began 
on  lanuary  1, 1993  and  extends  through 
December  31, 1993. 

Effective  on  December  16, 1993,  you  are 
directed  to  amend  the  November  4, 1993 
directive  to  increase  the  limit  for  Categories 
334/634  to  486.406  dozen  i,  as  provided 
under  the  terms  of  the  current  bilateral  textile 
agreement  between  the  Governments  of  the 
United  States  and  Thailand. 

Ttie  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(aKl). 

Sincerely, 
D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
(FR  Doc.  93-31123  Filed  12-20-93;  8:45  am) 
BtUMQ  COOC  961«-Oa-P 


Amendment  of  Export  Visa 
Requirentents  for  Certain  Cotton  and 
Man  Made  Fiber  Textile  Products 
Produced  or  Manufactured  in  Korea 

December  15, 1993. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  amending 
visa  requirements. 


EFFECTIVE  DATE:  January  1. 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Ross 

Arnold,  International  Trade  Specialist, 


Office  of  Textiles  and  Apparel.  U^ 
Department  of  Commerce.  (202)  482- 
4212. 

SUPPI^MENTARY  MFORMATKNC 

Aotfaority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amraded  (7 
U.S.C  1854). 

The  existing  export  visa  arrangement 
between  the  Governments  of  the  United 
States  and  the  Republic  of  Korea  is 
being  amended  to  require  an  export  visa 
for  part  Categories  224-V  (cotton  and 
man-made  fiber  woven  pile  fabric]  and 
224-0  (all  other  fabric  in  Category  224). 
produced  or  manufactured  in  Korea  and 
exported  &x)m  Korea  on  and  after 
January  1, 1994.  Goods  in  Category  224 
which  are  exported  during  the  period 
January  1, 1094  through  January  31. 
1994,  shall  be  permitted  entry  if  visased 
as  224,  224-V  or  224-0. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645, 
published  on  November  29, 1993).  Also 
see  56  FR  18574,  published  on  April  23, 
1991;  and  56  FR  22403.  published  on 
May  15, 1991. 
D.  Michael  HulduiiMB. 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implement  ation  of  Textile 
Agreements 

December  15, 1993. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Deal  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  April  17, 1991.  as  amended 
on  May  9. 1991,  by  the  Chairman,  Committee 
for  the  Implementation  of  Textile 
Agreements.  Ttiat  directive  directed  you  to 
prohibit  entry  of  certain  cotton,  wool,  man- 
made  fiber,  silk  blend  and  other  vegetable 
fiber  textiles  and  textile  products,  produced 
or  manufactured  in  Korea  for  which  the 
Government  of  the  Republic  of  Korea  has  not 
issxied  an  appropriate  visa. 

Effective  on  )anuary  1, 1994,  you  are 
directed  to  amend  hirther  the  April  17. 1991 
directive  to  require  an  export  visa  for 
shipments  of  cotton  and  man-made  fiber 
textile  products  in  part-Categories  224-V  < 
and  224-0»,  produced  or  manufactured  in 
Korea  and  exported  from  Korea  on  and  after 
January  1, 1994.  Merchandise  in  Category 


<  The  limit  has  not  been  adjucted  to  aoooaiit  far 
any  import*  expcvted  after  December  31. 1992. 


'  Category  224-V:  only  HTS  number* 
5801.21.0000.  5a01.23.0000.  5801.24.0000, 
Sa01.2S.0010.  5801.25.0020.  5801.26.0010, 
5801.26.0020.  5801.31.0000.  5801.33.0000. 
5801.34.0000.  5801.35.0010.  5801.35.0020, 
5801.36.0010  and  5801 JSJXUO. 

'Category  224-0:  all  HTS  numbers  in  Categocy 
224  except  those  ia  224-V. 
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224  which  is  exported  from  Korea  during  the 
period  January  1, 1994  through  January  31, 
1994  may  be  visaed  as  Category  224  or  the 
correct  part<ategory.  Merchandise  in 
Category  224  which  is  exported  on  and  after 
Febniaiy  1 ,  1994  must  be  visaed  as  Category 
224-V  or  224-0. 

Shipments  entered  or  withdrawn  from 
warehouse  according  to  this  directive  which 
are  not  accompanied  by  an  appropriate 
export  visa  shall  be  denied  entry  and  a  new 
visa  must  be  obtained. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(aMl). 

Sincerely. 

D.  Michael  Hutchinson, 

Acting  Chairman,  Committee  for  the 

Implementation  of  Textile  Agreements. 

IFR  Doc  93-31122  Filed  12-20-93;  8:45  ami 
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OEPAFITMENT  OF  ENERGY 
[Docfc^NaPP-Ml 

Public  Hearings  on  Environmental 
Impact  Statement;  Bangor  Hydro- 
Electric  Company 

AGENCY:  Department  of  Energy. 
ACTION:  Environmental  Impact 
Statement  (EIS):  Public  Hearings. 

SUMMARY:  Pursuant  to  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  and  the  regulations  of  the 
Council  on  Environmental  Quality  at  40 
CFR  1501.7.  the  Department  of  Enei^y 
(DOE)  has  prepared  a  draft  EIS  to  assess 
the  environmental  effects  of  a  proposed 
DOE  action:  to  grant  (with  terms  and 
conditions)  or  to  deny  a  Presidential 
permit  authorizing  Bangor  Hydro- 
Electric  Company  (Bangor  Hydro)  to 
construct,  connect,  operate  and 
maintain  at  the  international  border 
between  the  United  States  and  Canada 
new  facilities  for  the  transmission  of 
electric  energy. 

Issuance  oTthe  Presidential  permit  by 
the  DOE  is  one  of  the  necessary  steps 
leading  to  the  construction  of  an  electric 
transmission  line  which  crosses  the  U.S. 
international  border.  Issuance  of  the 
permit  indicates  that  there  is  no  Federal 
objection  to  the  project,  but  does  not 
mandate  that  the  project  be  completed. 
INVITATION  TO  COMMENT:  To  ensure  that 
the  full  range  of  issues  related  to  this 
proposal  are  addressed,  comments  on 
the  content  of  the  drafl  EIS  are  invited 
from  all  interested  parties.  Agencies, 
organizations,  and  the  general  public  are 
also  invited  to  present  comments  at  the 
public  hearings  meetings  scheduled  as 
indicated  below.  Written  comments  will 
be  addressed  in  the  Rnal  EIS. 


AOOftESSES:  Written  comments  or 
questions  concerning  the  project  should 
be  directed  to:  Xavier  Puslowski,  Office 
of  Fuels  Programs  (FE-52),  Office  of 
Fossil  Energy,  U.S.  Department  of 
Energy.  1000  Independence  Avenue. 
SW..  Washington.  DC  20585  (202)  586- 
4708. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  on  the  EIS  process, 
please  contact:  Carol  M.  Borgstrom, 
Director.  OfRce  of  NEPA  Oversight  (EH- 
25).  U.S.  Department  of  Energy.  1000 
Independence  Avenue.  SW.. 
Washington.  DC  20585,  (202)  586-4600. 
The  schedule  of  public  hearings  is  as 
follows: 

1.  January  10, 1994  at  7  p.m.-9  p.m.. 
Viola  Rand  School.  Bradley,  Maine 

2.  January  11. 1994  at  2  p.m.-3  p.m.;  7 
p.m.-lO  p.m..  Georgia-Pacific 
Classroom.  Georgia-Pacific  Mill. 
Weodland.  Maine 

SUPPt^MENTARY  INFORMATION:  On 
December  16. 1988.  Bangor  Hydro 
applied  to  the  DOE,  pursuant  to 
Executive  Order  No.  10485,  as  amended 
by  Executive  Order  No.  12038,  for  a 
Presidential  permit  to  construct, 
connect,  operate  and  maintain  electric 
transmission  facilities  at  the 
international  border  between  the  U.S. 
and  Canada.  This  application  has  been 
docketed  as  PP-89.  Bangor  Hydro's 
proposed  project  is  scheduled  for 
service  by  1996  and  would  consist  of 
construction  of  an  80-mile,  345-kilovolt 
(kV),  overhead  electric  transmission  line 
which  would  cross  the  U.S.-Canadian 
border  at  Baileyville,  Maine,  extend 
approximately  80  miles  southwest,  and 
terminate  at  an  existing  345/1 15-kV 
substation  located  at  Orrington.  Maine. 
The  proposed  facilities  would  connect 
at  the  international  border  with  similar 
facilities  to  be  constructed  by  the  New 
Brunswick  Power  Commission  of 
Canada. 

The  DOE  has  determined  that  the 
issuance  of  a  Presidential  permit  to 
Bangor  Hydro  for  the  proposed  facilities 
would  constitute  a  major  federal  action 
signiTicantly  affecting  the  quality  of  the 
human  environment.  Consequently, 
pursuant  to  the  provisions  of  NEPA,  a 
draft  EIS  has  been  prepared  to  assess  the 
impact  of  the  proposed  action  on  the 
environment. 

Interested  agencies,  organizations, 
and  members  of  the  general  public  are 
encouraged  to  attend  the  public 
hearings  which  will  be  held  as 
previously  identified. 

Comments  and  Hearings 

The  purf>ose  of  the  public  hearings  is 
to  obtain  information  from  interested 
parties  for  the  final  EIS.  These  meetings 


will  be  conducted  informally;  however, 
a  transcript  of  the  meetings  will  be 
prepared.  The  presiding  officer  will 
establish  the  order  of  speakers  and 
provide  any  additional  procedures 
necessary  for  the  conduct  of  the 
meetings. 

Speakers  will  be  allotted 
approximately  10  minutes  for  their  oral 
statement.  Written  comments  will  be 
incorporated  into  the  final  EIS.  Meetings 
will  commence  at  the  times  specified 
above  and  will  continue  until  those 
present  who  wish  to  speak  have  had  an 
opportunity  to  do  so. 

A  transcript  of  the  hearings  will  be 
retained  by  the  DOE  and,  upon  request, 
made  available  for  inspection  and 
copying  at  the  Freedom  of  Information 
Library,  room  lE-090,  Forrestal  Bldg.. 
1000  Independence  Avenue,  SW., 
Washington,  DC  20585,  between  the 
hours  of  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

Draft  EIS  Availability 

Those  individuals  who  would  like  to 
receive  a  copy  of  the  draft  EIS  should 
notify  Mr.  Xavier  Puslowski  at  the 
address  given  in  the  prior  section. 

Members  of  Congress,  State  and  local 
officials,  and  interested  and  affected 
persons,  organizations,  and  agencies 
have  been  sent  copies  of  the  draft  EIS. 
Copies  also  have  been  placed  in 
appropriate  public  reading  rooms  and  at 
designated  libraries. 

Issued  in  Washington,  DC,  on  December 
14.1993. 
Anthony  |.  Como. 

Director.  Office  of  Coal  6r  Electricity,  Office 
of  Fuels  Proems,  Office  of  Fossil  Energy. 
(PR  Doc.  93-31103  Filed  12-20-93;  8:45  ami 
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Chicago  Operations  Office; 
Noncompetitive  Award  of  Financial 
Assistance,  American  Public  Power 
Association 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  Noncompetitive 
Financial  Assistance  Award. 

SUMMARY:  The  Department  of  Energy 
(DOE).  Chicago  Operations  Office. 
through  the  Atlanta  Support  Office, 
announces  that  pursuant  to  DOE 
Financial  Assistance  Rules  10  CFR 
600.7(b)(2).  it  intends  to  award  a  grant 
to  the  American  Public  Power 
Association  for  the  purpose  of 
developing  a  manual  of  demand-side 
management  (DSM)  programs,  including 
case  studies,  which  are  most  appUcable 
to  the  needs  to  publicly  owned  electric 
utilities,  and  to  conduct  four  workshops 
to  teach  DSM  implementation  to  the 
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managers  of  these  public  utilities.  The 
proposed  pro)ect  represents  an 
expansion  of  ongoing  DSM  activity  by 
theAPPA. 

FOR  FURTHER  INFORMATION  CONTACT: 

Warren  Zum.  U.S.  Department  of 
Energy,  Atlanta  Support  Office,  730 
Peachtree  Street,  NE..  Atlanta.  Georgia 
30308,  (404)  347-1047. 

SUPfn^MENTARV  INFORMATION:  More  than 
500  publicly  owned  electric  utilities 
have  initiated  DSM  programs 
nationwide,  representing  nearly  70%  of 
public  power  retail  electricity  sales. 
Although  some  utilities  are  aggressively 
pursuing  demand-side  resources,  many 
programs  are  limited  in  scope  and  focus 
primarily  on  peak  demand  reduction 
rather  than  energy  efficiency. 

The  customer  base  of  most  public 
power  utilities  is  small;  the  median 
number  of  customers  served  is  about 
1,700.  This  "small  size"  characteristic  is 
similar  for  many  rural  electric 
cooperatives.  The  number  of  utility 
employees  for  these  smaller  systems 
often  ranges  from  one  to  ten,  and  they 
are  charged  with  all  utility  operations. 
These  utilities  have  begun  to  recognize 
the  value  of  demand-side  management. 
However,  many  lack  the  human  and 
financial  resources  and  the  technical 
expertise  to  develop  individually 
customized  DSM  programs.  Soma^re 
even  restricted  firom  traveling  out  of 
state  to  attend  the  array  of  advanced 
DSM  courses  targeted  to  larger  utilities. 
These  smaller  utilities  need,  and  have 
been  asking  for,  a  manual  that  is  full  of 
DSM  program  ideas  and  implementation 
techniques  so  that  they  can  avoid 
'reinventing  the  wheel." 

TTie  project  has  two  phases:  (I) 
Development  of  a  "What  Works  in 
Demand-side  Management  Manual," 
and  (U)  Implementation  Workshops. 

The  manual  will  be  a  three-ringed 
binder  divided  by  tabs  into  five 
sections:  Residential,  commercial, 
industrial,  agrictiltural,  and 
governmental.  Each  section  will  identify 
5-15  prt^ram  ideas,  load  shape 
objectives,  potential  savings,  expected 
costs,  implementation  techniques,  and 
evaluated  results.  For  each  program 
idea,  one  to  three  utility  case  studies 
will  be  presented,  totaling  100  for  the 
entire  manual 

The  manual  will  reach  all 
Southeastern  Power  Administration 
(SEPA)  customers,  and  the  workshops 
will  reach  most.  For  some,  it  will  be  the 
first  glimpse  into  the  details  of  demand- 
side  management.  For  many,  it  will 
provide  the  jiunp  start  needed  to  initiate 
their  own  programs  by  helping  them 
start  small  and  build  on  positive 
experience. 


The  project  period  for  the  grant  is  one 
year,  expected  to  begin  in  January  1994. 
DOE  plans  to  provide  funding  in  the 
amount  of  $79,893  for  this  project 
period. 

Issued  in  Chicago,  Illinois,  on  December  9, 
1993. 

Maurics  A.  Braderick. 

Deputy  Director.  Information  Management 
and  Support  Division. 

(PR  Doc  9^31108  Filed  12-20-93: 8:45  am) 
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Federal  Energy  Regulatory 
Commission 

(Docket  Nos.  CP91-1SZ7-000.  CP91-1«27- 
001] 

Tennessee  Gas  Pipeline  Co.; 
Availabiilty  of  the  Final  Environmental 
impact  Statement  for  the  Proposed 
West-East  Crossover  Project 

December  16, 1993. 

Our  Final  Environmental  Impact 
Statement  (FEIS)  on  Tennessee  Gas 
Pipeline  Company's  (Tennessee)  West- 
East  Crossover  Project  is  now  available. 

We  prepared  the  FEIS  to  satisfy  the 
requirements  of  the  National 
Environmental  Policy  Act.  We  conclude 
that  approval  of  the  West-East  Crossover 
Project,  with  our  recommended 
mitigative  measures,  including  receipt 
of  necessary  permits  and  approvals, 
would  have  limited  adverse 
environmental  impact.  Our  FEIS  also 
evaluates  alternatives  to  the  proposal 

The  proposed  project  involves  the 
construction  and  operation  of: 

•  about  223.8  miles  of  interstate 
natural  gas  pipeline; 

•  two  new  compressor  stations;  and 

•  one  upgraded  compressor  station. 
The  pipeline  would  connect 

Tennessee's  three  existing  gas  supply 
lines  in  Louisiana  and  Mississippi. 

The  West-East  Crossover  Project 
would  shift  up  to  535  million  cubic  feet 
per  day  (MMcfd)  of  natural  gas  from  the 
western  main  supply  lines  (Lines  100 
and  800).  which  have  excess  gas 
reserves  and  capacity  shortages,  to  the 
eastern  main  supply  line  (Line  500). 
which  has  declining  gas  reserves  and  a 
capacity  stirplus. 

The  FEIS  will  be  used  in  the 
regulatory  decision-making  process  at 
the  FERC  and  may  be  presented  as 
evidentiary  material  in  formal  hearings 
at  the  FERC.  The  period  for  filing 
interventions  in  this  case  has  expired. 
However,  you  can  still  file  motions  to 
intervene  out-of-time  with  the  FERC  in 
accordance  with  the  Commission's 
Rules  of  Practice  and  Procedure,  18  CFR 
385.214(d).  Further,  if  you  wish  to  file 


a  protest  with  the  FERC  you  should  do 
so  in  accordance  with  18  CFR  385.211. 

The  FEIS  is  available  for  public 
distribution  and  inspection  at  the 
following  address:  Federal  Energy 
Regulatory  Commission.  Division  of 
Public  Information.  941  North  Capitol 
Street,  NE.,  room  3104,  Washington,  DC 
20426,  (202)  208-1371. 

We  mailed  the  FEIS  to  Federal,  state 
and  local  agencies,  public  interest 
groups,  interested  individuals*, 
newspapers,  and  parties  to  this 
proceieding. 

A  limited  number  of  copies  of  the 
FEIS  are  also  available  from:  Ms.  Laura 
Turner,  Project  Manager,  Environmental 
Policy  and  Project  Analysis  Branch, 
Office  of  Pipeline  and  Producer 
Regulation,  room  7312,  825  North 
Capitol  Street,  NE.,  Washington.  DC 
20426,  (202)  208-0916. 

You  may  also  obtain  copies  of  the 
FEIS  from  the  National  Technical 
Information  Service  (NTIS).  Springield, 
Virginia.  Please  call  the  NTIS  at  (703) 
487-4780  to  order  additional  copies. 
Lois  D.  CuheO. 
Secretary. 
(FR  Doc  93-31065  Filed  12-20-93;  8:45  am) 
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[Doclcet  Na  EO94-«-00(q 

Adirondack  Hydro  Development  Com^ 
Notice  of  Filing 

December  9, 1993. 

Adirondack  Hydro  Development 
Corporation  ("Adirondack")  (c/o 
Jonathan  W.  Gottlieb,  Reid  ft  Priest,  701 
Pennsylvania  Avenue  NW.,  Washington. 
DC  20004)  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
on  November  26,  1993  for  determination 
of  exempt  wholesale  generator  status 
pursuant  to  part  365  of  the 
Commission's  Regulations. 

Adirondack  is  a  subchapter  S 
corporation  organized  and  in  good 
standing  und^  the  laws  of  the  state  of 
Delaware  which  will  provide  operation 
and  maintenance  services  to  a 
hydroelectric  generating  facility  located 
on  the  Hudson  River  in  Saratoga  and 
Washington  Coimties.  New  Yoiii.  The 
New  York  Public  Serv  ice  Commission 
has  determined  that  the  facility  will 
comply  with  the  criteria  set  forth  In 
§  365.3(b)  of  the  Commission's 
Regulations. 

Any  person  desiring  to  be  heard 
concerning  the  application  for  exempt 
wholesale  generator  status  should  file  a 
motion  to  intervene  or  comments  with 
the  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street 
NE..  Washington.  DC  20426,  in 
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accordance  with  §§385.211  and  385.214 
of  the  Commission's  Rules  of  Practice' 
and  Procedure.  Thft  Commission  will 
limit  its  consideration  of  comments  to 
those  that  concern  the  adequacy  or 
accuracy  of  the  application.  All  such 
motions  and  comments  must  be  filed  on 
or  before  December  23, 1993.  and  must 
be  served  on  applicant.  Any  person 
wishing  to  become  a  party  must  file  a 
motion  to  intervene.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are^ 
available  for  public  inspection. 

Lois  D.  CasheU. 

Secretary. 

|FR  Doc.  93-31073  Filed  12-20-93;  8:45  ami 
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Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER89-401-017] 

Citizens  Power  &  Light  Corp;  Filing 

December  15. 1993. 

Take  notice  that  on  November  12. 
1993.  Citizens  Power  &  Light 
Corporation  (Citizens)  filed  certain 
information  as  required  by  ordering 
paragraph  (M)  of  the  Commission's 
August  8. 1989  order  in  this  proceeding. 
48  FERC  161.210  (1989).  Copies  of 
Gtizens'  informational  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Lois  D.  CasheU, 

Secretary. 

IFR  Doc.  93-31068  Filed  12-20-93;  8:45  ami 
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[Docltet  No.  TM94-2-34-001] 

Florida  Gas  Transmission  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

December  15. 1993. 

Take  notice  that  on  December  10, 
1993,  Florida  Gas  Transmission 
Company  (FGT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Third 
Revised  Volume  No.  1.  Substitute  First 
Revised  Sheet  No.  8B.  to  become 
effective  January  1. 1994. 

FGT  states  that  on  December  1. 1993. 
FGT  filed  tariff  sheets  in  the  above- 
referenced  docket  to  reflect  the 
surcharge  adjustments  to  become 
effective  January  1. 1994.  resulting  from 
the  1994  Gas  Research  Institute  RD&D 
expenditures  set  forth  in  Opinion  No. 
384  issued  by  the  Commission  on 
October  5. 1993.  in  Docket  No.  RP93- 
140-000. 

FGT  states  that  it  inadvertently 
included  the  surchai^ge  of  2.0e  per 


MMBtu  applicable  to  small  customers 
(as  defined  in  FGT's  tariff)  on  Sheet  No. 
8B  of  its  December  1. 1993  filing.  FGT 
states  that  Sheet  No.  8B  of  its  FERC  Gas 
Tariff  reflecfs  rates  applicable  to 
Western  Division  Transportation  on 
FGT's  system  under  Rate  Schedules 
FTS-1  and  ITS-l.  The  rates  applicable 
to  transportation  service  to  small 
customers  under  Rate  Schedule  SFTS 
are  reflected  on  Sheet  No.  8A  of  FGT's 
tariff,  and  the  2.0c  surcharge  is  properly 
reflected  on  Sheet  No.  8A.  FGT  states 
that  Substitute  First  Revised  Sheet  No. 
83  reflects  the  elimination  of  this  small 
customer  surcharge  from  this  tariff 
sheet. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy -Regulatory  Commission, 
825  North  Capitol  Street  NE.. 
Washington.  DC  20426.  in  accordance 
with  Rule  21 1  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  December  22. 1993. 
f^tests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Copies  of  the  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  CasheU. 
Secretary. 

IFR  Doc.  93-31067  Filed  12-20-93;  8:45  am) 
BH.L1N0  cooc  cnr-oi-M 


[Doclcet  No.  TM94-2-4-000] 

Granite  State  Gas  Transmission,  inc.; 
Proposed  Changes  In  FERC  Gas  Tariff 

December  15, 1993. 

Take  notice  that  on  December  9. 1993. 
Granite  State  Gas  Transmission.  Inc. 
(Granite  State)  filed  with  the 
Commission  the  revised  tariff  sheets 
listed  below  in  its  FERC  Gas  Tariff. 
Third  Revised  Volimie  No.  1,  containing 
changes  in  rates  fgr  effectiveness  on 
January  1, 1994: 

Second  Revised  Sheet  No.  21 
Second  Revised  Sheet  No.  22 
Second  Revised  Sheet  No.  23 

According  to  Granite  State,  the  sole 
purpose  of  the  rate  revisions  on  the 
foregoing  tariff  sheets  is  to  state  the  Gas 
Research  Institute  surcharges  approved 
by  the  Commission  for  effectiveness  on 
January  1, 1994  (Opinion  No.  384; 
Docket  No.  RP93-140)  in  the  rates  for 
transportation  services  under  Granite 
State's  Rate  Schedules  FT-1,  FT-NN 
and  IT-1. 

Granite  State  states  that  copies  of  its 
filing  have  been  served  on  its  customers. 
Bay  State  Gas  Company  and  Northern 


Utilities,  Inc.,  and  the  regulatory 
commissions  of  the  States  of  Maine, 
Massachusetts  and  New  Hampshire. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with  §§  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedures  (18  CFR 
385.211  and  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
December  22, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasheU, 
Secretary. 
IFR  Doc.  93-31071  Filed  12-20-93;  8:45  ami 

BILLING  cooc  (TIT-OI-M 

[Doclwt  No.  ER94-227-000] 
Montana  Power  Co.;  Filing 

December  15, 1993. 

Take  notice  that  on  December  9, 1993, 
Montana  Power  Company  (Montana) 
tendered  for  filing  a  Noiice  of 
Termination  of  Rate  Schedule  FERC  No. 
179,  the  Firm  Capacity  and  Energy 
Purchase  Agreement  (Agreement) 
between  the  Montana  Power  Company 
and  Black  Hills  Power  &  Light  Company 
dated  July  7, 1989.  as  amended. 

Montana  requests  a  waiver  of  prior 
notice  be  granted  and  that  an  effective 
date  for  termination  of  the  Agreement  be 
October  1, 1993.  This  date  is  consistent 
with  the  termination  of  service  under 
the  Agreement. 

A  copy  of  the  filing  was  served  upon 
Black  Hills  Power  &  Light  Company. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
IX  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
December  29. 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  beNCome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
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Commission  and  are  available  for  public 

inspection. 

Lois  D.  CasheU. 

Secretary. 

(FR  Doc  93-31092  Filed  12-20-93;  8:45  ami 

BILUNO  cooc  cnr-ei-^ 

[Docket  No.  RP91-224-007] 

Northern  Natural  Gas  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

December  15. 1993. 

Take  notice  that  on  December  9, 1993, 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  to  become 
part  of  Northern's  FERC  Gas  Tariff,  Fifth 
Revised  Volume  No.  1.  the  following 
tariff  sheets,  proposed  to  be  effective 
November  1, 1993: 

Second  Revised  Sheet  No.  281 
Second  Revised  Sheet  No.  282 

Northern  states  that  such  tariff  sheets 
are  being  submitted  in  compliance  with 
the  Commission's  Order  issued 
November  18, 1993,  in  Docket  Nos. 
RP91-224-007,  et  al.  dealing  with 
processing. 

Northern  further  states  that  copies  of 
this  filing  have  been  mailed  to  each  of 
its  customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  petitions  or  protests 
must  be  filed  on  or  before  December  22, 
1993.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  in  this 
proceeding,  but  will  not  serve  to  make 
the  protestant  a  party  to  the 
proceedings.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  inspection. 
Lois  D.  CasheU. 
Secretary. 
[FR  Doc.  93-31069  Filed  12-20-93;  8:45  ami 

BILUNO  COUC  (Tir-OI-M 


[D<Mket  Nos.  CP93-361-000  and  CP93-361- 

Sunshine  Interstate  Transmission  Co.; 
Technical  Conference 

December  15, 1993. 

A  technical  conference  will  be  held  to 
discuss  rate,  environmental  and 
engineering  issues  raised  in  the  above- 
captioned  proceedings  on  Tuesday, 
January  18, 1994,  at  9:30  a.m.,  in  a 
hearing  room  at  the  offices  of  the 


Federal  Energy  Regulatory  Commission, 
810  First  Street.  NE..  Washington.  EX: 
20426. 

All  interested  persons  and  Staff  are 
permitted  to  attend.  However, 
attendance  does  not  confer  party  status. 

For  additional  information,  contact 
Timothy  W.  Gordon  at  (202)  208-2059. 

Lois  D.  CasheU, 

Secretary. 

[FR  Doa  93-31066  Filed  12-20-93;  8:45  am) 

BiuMQ  cooc  enr-oi-M 

[Docket  No.  RP94-48-001] 

Williston  Basin  Interstate  Pipeline  Co.; 
Compliance  Tariff  Filing 

December  15, 1993. 

Take  notice  that  on  December  13, 
1993,  Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1  and 
Original  Volume  No.  2  revised  tariff 
sheets  listed  on  Appendix  A  to  the 
filing,  in  compliance  with  the 
Commission's  December  3, 1993  order 
in  this  proceeding. 

Williston  Basin  states  that  the  revised 
tariff  sheets  reflect  the  annual  principal 
amount  (plus  interest)  of  the  ten  percent 
of  Gas  Supply  Realignment  Transition 
Costs  (GSR  Costs)  as  an  allocated  cost 
attributable  to  interruptible 
transportation  service  provided  under 
Rate  Schedule  IT-l.  The  proposed 
recovery  period  for  the  Rate  Schedule 
IT-1  base  rate  GSR  unit  cost  amount  is 
December  1, 1993  through  June  30, 
1997.  The  revised  tariff  sheets  also 
reflect  removal  of  the  facilities 
transferred  by  Williston  Basin  to  Koch 
Hydrocarbon  Company  from  Williston 
Basin's  Rate  Base.  The  proposed 
effective  date  of  these  tariff  sheets  is 
December  1, 1993. 

As  a  result  of  the  above  described 
revisions  to  its  GSR  Costs  filing, 
Williston  Basin  also  submitted  revised 
tariff  sheets  to  its  December  1, 1993  Gas 
Research  Institute  Funding  Unit 
Adjustment  Filing  in  Docket  No.  TM94- 
2-49-000  solely  to  incorporate  the 
revised  base  tariff  rates. 

Williston  Basin  states  that  it  is 
submitting  the  above  tariff  sheets  under 
protest. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  December  22, 1993. 
Protests  will  be  considered  by  the 


Commission  in  determining  the 

appropriate  action  to  be  taken,  but  will 

not  serve  to  make  the  protestants  parties 

to  the  proceeding.  Copies  of  the  filing 

are  on  file  with  the  Commission  and  are 

available  for  public  inspection. 

Lois  D.  CasheU, 

Secretary. 

[FR  Doc.  93-31070  Filed  12-20-93;  8:45  ami 

BMJJNQ  cooc  STIT-OI-M 


Office  of  Hearings  and  Appeals 

Proposed  Implementation  of  Special 
Refund  Procedures 

AGENCY:  Office  of  Hearings  and  Appeals. 
Department  of  Energy. 
ACTION:  Notice  of  proposed 
implementation  of  special  refund 
procedures  and  solicitation  of 
comments. 


SUMMARY:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
solicits  comments  concerning  the 
appropriate  procedures  to  be  followed 
in  refunding  a  total  of  $14,912.58  (plus 
accrued  interest)  in  Remedial  Order 
funds  to  members  of  the  public.  The 
funds  are  being  held  in  escrow  pursuant 
to  a  Remedial  Order  involving  Pete 
Aljian  Chevron  and  Shaw  &  99  Chevron. 
DATES  AND  ADDRESSES:  Comments  must 
be  filed  on  or  before  January  20, 1994. 
and  should  be  addressed  to  the  Office  of 
Hearings  and  Appeals.  Department  of 
Energy.  1000  Independence  Avenue. 
SW..  Washington.  DC  20585.  All 
comments  should  conspicuously 
display  a  reference  to  Case  Numbers 
LEF-0089  or  LEF-0090. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  W.  Dugan.  Associate  Director, 
Office  of  Hearings  and  Appeals,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585.  (202)  586-2860. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  §  205.282(b)  of  the 
procedural  regulations  of  the 
Department  of  Energy,  10  CFR 
205.282(b),  notice  is  hereby  given  of  the 
issuance  of  the  Proposed  E>ecision  and 
Order  set  forth  below.  The  Proposed 
Decision  relates  to  a  Remedial  Order 
issued  to  Pete  Aljian  Chevron  and  Shaw 
&  99  Chevron,  two  motor  gasoline  retail 
outlets  located  in  Castro  Valley  and 
Fresno,  California.  The  Remedial  Order 
found  that  the  firms  had  committed 
pricing  violations  in  their  sales  of  motor 
gasoUne  during  the  periods  of  December 
15, 1979  through  May  28.  1980,  and 
December  15, 1979  through  July  7, 1980, 
respectively. 

"The  Proposed  Decision  sets  forth  the 
procedures  and  standards  that  the  DOE 
has  tentatively  formulated  to  distribute 
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funds  remitted  by  Pete  Aljian  Chevron 
and  Shaw  k  99  Chevron  and  being  held 
in  escrow.  The  DOE  has  tentatively 
decided  that  the  funds  should  be 
distributed  in  two  stages  in  the  manner 
utilized  with  respect  to  funds  remitted 
to  the  DOE  in  other  enforcement 
proceedings  under  the  Mandatory 
Petroleum  Price  Regulations. 

Applications  for  Refund  should  not  be 
filed  at  this  time.  Appropriate  public 
notice  will  be  given  when  the 
submission  of  claims  is  authorized. 

Any  member  of  the  public  may 
submit  written  comments  regarding  the 
proposed  refund  procedures. 
Commenting  parties  are  requested  to 
submit  two  copies  of  their  comments. 
Comments  should  be  submitted  within 
30  days  of  publication  of  this  notice  in 
the  Federal  Register,  and  should  be  sent 
to  the  address  set  forth  at  the  beginning 
of  this  notice.  All  comments  received  in 
these  proceedings  will  be  available  for 
public  inspection  between  the  hours  of 
1  to  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays,  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  located  in  room 
lE-234, 1000  Independence.  Avenue, 
SW..  Washington.  IX)  20585. 

Dated:  December  15, 1993. 
George  B.  Breznay. 

Director.  Office  of  Hearings  and  Appeals. 

Proposed  Decision  and  Order  of  the 
Department  of  Energy 

Implementation  of  Special  Refund 
Procedures 

December  15. 1993. 

Names  of  Firms:  Pete  Aljian  Chevron 

Shaw  &  99  Chevron 
Dates  of  Filing:  July  20. 1993 
Case  Numbers:  LEF-0089,  LEF-0090 

On  July  20. 1993,  the  Economic 
Regulatory  Administration  (ERA)  of  the 
Department  of  Energy  (EKDE)  filed  a 
Petition  for  the  Implementation  of 
Special  Refimd  Procedures  with  the 
Office  of  Hearings  and  Appeals  (OHA), 
to  distribute  the  funds  which  Pete 
Aljian  Chevron  (Aljian)  and  Shaw  &  99 
Chevron  (Shaw)  remitted  to  the  DOE 
pursuant  to  a  May  3, 1982  Remedial 
Order  Decision.  Aljian  has  remitted 
$8,190.51  and  Shaw  has  remitted 
$6,722.07  pursuant  to  the  Order.  In 
accordance  with  the  provisions  of  the 
procedural  regulations  at  10  CFR  part 
205,  subpart  V  (subpart  V).  the  ERA 
requests  in  its  Petition  that  the  OHA 
establish  special  procedures  to  make 
refunds  in  order  to  remedy  the  effects  of 
regulatory  violations  set  forth  in  the 
Remedial  Order.  This  Proposed 
Decision  and  Order  sets  forth  the  OHA's 
tentative  plan  to  distribute  these  funds. 


I.  Background 

Ehiring  the  periods  relevant  to  this 
proceeding,  Aljian  and  Shaw  operated 
Chevron-branded  retail  service  stations 
located  in  Castro  Valley,  and  Fresno, 
California,  respectively.  In  1980,  the 
ERA  audited  the  pricing  practices  of  the 
two  retailers  and.  as  a  result  of  those 
audits,  issued  Proposed  Remedial 
Orders  (PROs)  to  the  two  firms.  The 
PROs  alleged  that  Aljian.  during  the 
period  December  15. 1979  through  May 
28. 1980.  and  Shaw,  during  the  period 
December  15. 1979  through  July  7,  1980, 
sold  motor  gasoline  at  prices  in  excess 
of  their  maximum  lawhil  selling  prices. 
in  violation  of  the  Federal  petroleum 
price  regulations  at  10  CFR  212.93(a)(2). 
After  considering  the  firms*  objections 
to  the  PROs.  the  DOE  amended  the 
remedial  provisions  of  the  PROs  and 
issued  a  final  consolidated  Remedial 
Order  Decision  on  May  3, 1982.  to  five 
retailers,  including  Aljian  and  Shaw. 
Allen  Union.  9  DOE  1  83.028  (1982).  On 
November  22, 1982,  the  Federal  Energy 
Regulatory  Commission  issued  a 
consolidated  Order  affirming  the  Aljian 
and  Shaw  Remedial  Orders.  Gary 
Pfister's  Mobil  Service.  21  FERC 1 
61.109  (1982).  Aljian  and  Shaw  have 
remitted  to  the  DOE  $8,190.51  and 
$6,722.07,  respectively,  in  compliance 
with  the  Remedial  Orders.  The  firms' 
payments  are  currently  being  held  in 
separate  interest-bearing  escrow 
accounts  pending  distribution  by  the 
DOE.1 

II.  Jurisdiction  and  Authority 

The  Subpart  V  regulations  set  forth 
general  guidelines  by  which  the  Office 
of  Hearings  and  Appeals  may  formulate 
and  implement  a  plan  of  distribution  of 
funds  received  as  a  result  of  an 
enforcement  proceeding.  The  DOE 
policy  is  to  use  the  subpart  V  process  to 
distribute  such  funds.  For  a  more 
detailed  discussion  of  subpart  V  and  the 
authority  of  the  Office  of  Hearings  and 
Appeals  to  fashion  procedures  to 
distribute  refunds,  see  Petroleum 
Overcharge  Distribution  and  Restitution 
Act  of  1986. 15  U.S.C.  4501  et  seq.; 
Office  of  Enforcement.  9  DOE  1  82,508 
(1981);  Office  of  Enforcement.  8  DOE  1 
82,597  (1981). 

We  have  considered  the  ERA's 
petition  that  we  implement  Subpart  V 
proceedings  with  respect  to  the  Aljian 
and  Shaw  Remedial  Order  funds  and 
have  determined  that  such  proceedings 
are  appropriate.  This  Proposed  Decision 


■  The  funds  were  held  in  a  non-interest  t)earing 
IX)E  suspense  account  until  September  3,  1993. 
when  they  were  transferred  to  separate  escrow 
accounts. 


and  Order  sets  forth  the  OHA's  tentative 
plan  to  distribute  these  funds. 

III.  Proposed  Refund  Procedures 

We  propose  to  implement  a  two-stage 
refund  procedure  for  distribution  of  the 
Aljian  and  Shaw  Remedial  Order  funds 
by  which  purchasers  of  gasoline  from 
Aljian  or  Shaw  during  the  periods 
covered  by  the  Remedial  Orders  may 
submit  Applications  for  Refund  in  the 
initial  stage.  In  the  first  stage,  refund 
monies  will  be  refunded  to  those 
customers  who  purchased  motor 
gasoline  from  one  of  the  firms  during 
the  relevant  audit  period  and  who 
demonstrate  that  they  were  injured  by 
the  overcharges  of  the  applicable  firm. 
Such  purchasers  must  file  claims  and 
document  their  purchases  in  order  to  be 
eligible  for  a  refund. 

A.  Calculation  of  refunds.  As  in  many 
prior  special  refund  cases,  we  will  adopt 
certain  presumptions.  First,  we  will 
adopt  a  presumption  that  the 
adjudicated  overchar^(•s  were  dispersed 
equally  in  all  sales  of  products  made  by 
each  firm  during  its  audit  period.  The 
OHA  has  referred  to  this  presumption  in 
the  past  as  a  volumetric  refund  amount. 

Presumptions  in  refund  cases  are 
specifically  authorized  by  applicable 
DOE  procedural  regulations.  Section 
205.282(e)  of  those  regulations  states 
that: 

In  establishing  standards  and  procedures 
for  implementing  refund  distributions,  the 
OHice  of  Hearings  and  Appeals  shall  take 
into  account  the  desirability  of  distributing 
the  refunds  in  an  efficient,  effective  and 
equitable  manner  and  resolving  to  the 
maximum  extent  practicable  all  outstanding 
claims.  In  order  to  do  so,  the  standards  for 
evaluation  of  individual  claims  may  be  based 
upon  appropriate  presumptions. 

10  CFR  205.282(e).  The  presumptions 
we  will  adopt  in  this  case  are  used  to 
permit  claimants  to  participate  in  the 
refund  process  without  incurring 
disproportionate  expenses,  and  to 
enable  the  OHA  to  consider  the  refund 
applications  in  the  most  efficient  way 
possible  in  view  of  the  limited  resources 
available. 

The  volumetric  refund  presumption 
assumes  that  the  overcharges  were 
spread  equally  over  all  gallons  of 
product  marketed  by  a  particular  firm. 
In  the  absence  of  better  information,  this 
assumption  is  sound  because  the  DOE 
price  regulations  generally  required  a 
regulated  firm  to  account  for  increased 
costs  on  a  firm-wide  basis  in 
determining  its  prices.  However,  we 
also  recognize  that  the  impact  of  a  firm's 
pricing  practices  on  an  individual 
purchaser  could  have  been  greater,  and 
any  purchaser  is  allowed  to  file  a  refund 
application  based  on  a  claim  that  it 
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suffered  a  disproportionate  share  of  the 
overcharges.  See.  e.g..  Amtel.  Inc.,  12 
DOE  1  85.073  at  88,233-34  (1984);  Sid 
Richardson  Carbon  and  Gasoline  Co./ 
Siouxland  Propane  Co.,  12  DOE 
1  85.054,  at  88,164  (1984). 

In  each  of  the  cases  being  considered 
here,  the  information  available  in  the 
ERA  audit  files  is  insufficient  to  base 
refunds  on  the  amount  each  individual 
customer  was  overcharged. 2  We 
therefore  propose  to  use  the  volumetric 
method  to  allocate  the  Remedial  Order 


fund  to  each  case.  An  applicant's 
allocable  share  will  be  equal  to  the 
number  of  gallons  purchased  from 
Aljian  or  Shaw  during  the  relevant  audit 
period  multiplied  by  the  per  gallon 
volumetric  refund  amount.  In  the 
present  case,  the  per  gallon  refund 
amount  for  Aljian  is  $0.0340.  We* 
derived  this  figure  by  dividing  the 
amount  of  the  Remedial  Order  funds 
remitted  by  Aljian,  $8,190.51,  by  the 
240.777  gallons  which  the  firm  sold 


during  the  period  December  15, 1979 
through  May  28, 1980.  The  per  gallon 
refund  amount  for  Shaw  is  $0.0202, 
which  we  derived  by  dividing  the 
amount  it  remitted  $6,722.07.  by  the 
333,505  gallons  that  it  sold  during  the 
period  DNBcember  15.  1979  through  July 
7. 1980.  Any  firm  that  establishes  its 
eligibility  for  a  refund  will  receive  all  or 
a  portion  of  its  allocable  share  plus  a 
pro-rata  share  of  the  accrued  interest. 

The  relevant  information  for  the  two 
proceedings  is  summarized  below. 


Firm 

Amount 

Audit  period 

Votumetric 
refund 
amount 

Pete  Aljian  Chevron.  Castro  Valley.  CA  

$8,190.51 
6,722.07 

December  15,  1979-May  28.  1980 

SO  0340 

Sfiaw  &  99  Ctievron.  Fresno.  CA 

December  15.  1979-Outy  7.  1980 

0  0201 

B.  Presumption  of  injury.  Since  both 
fthns  were  small  retailers,  we  presume 
that  all,  or  virtually  all,  of  their  sales 
were  to  end-users.  In  accordance  with 
prior  Subpart  V  proceedings,  we 
propose  to  adopt  the  presumption  that 
an  end-user  (ultimate  consumer)  of 
gasoline  purchased  from  Aljian  and 
Shaw  whose  business  is  unrelated  to  the 
petroleum  industry  was  injured  by  the 
overcharges  set  forth  in  the  Remedial 
Order  Decision.  See,  e.g.,  Texas  Oil  and 
Gas  Corp..  12  1  85.069  at  88,2Q9  (1984). 
Unlike  regulated  firms  in  the  petrolemn 
industry,  members  of  this  group 
generally  were  not  subject  to  price 
controls  during  the  periods  covered  by 
the  Remedial  Orders,  and  were  not 
required  to  keep  records  which  justified 
selling  price  increases  by  reference  to 
cost  increases.  Consequently,  analysis  of 
the  impact  of  the  overcharges  on  the 
final  prices  of  goods  and  services 
produced  by  members  of  this  group 
would  be  beyond  the  scope  of  the 
refund  proceeding.  Id.  We  therefor© 
propose  that  the  end-users  of  gasoline 
purchased  from  Aljian  and  Shaw  need 
only  document  their  purchase  volumes 
from  Aljian  and  Shaw  during  the 
applicable  period  covered  by  the 
Remedial  Orders  to  make  a  sufficient 
showing  that  they  were  injured  by  the 
overcharges. 

I  We  further  propose  to  establish  a 
rninimum  amount  of  $15  for  refund 
claims.  We  have  found  through  our 
experience  in  prior  refund  cases  that  the 
cost  of  processing  claims  in  which 
refunds  are  sought  for  amounts  less  than 
$15  outweighs  the  benefits  of  restitution 
in  those  situations.  See,  e.g.,  Urban  Oil 
Co.,  9  DOE  1  82.541  at  85.225  (1982); 
see  also  10  CFR  205.286(b). 


Refund  applications  in  these 
proceedings  should  not  be  filed  until 
issuance  of  a  final  Decision  and  Order. 
Detailed  procedures  for  filing 
applications  will  be  provided  in  the 
final  Decision  and  Order.  Before  taking 
the  actions  proposed  in  this  Decision, 
we  intend  to  publicize  our  proposal  and 
solicit  comments  fit)m  interested 
parties.  Comments  regarding  the 
tentative  distribution  process  set  forth 
in  this  Proposed  Decision  and  Order 
should  be  filed  with  the  OHA  unthin  30 
days  of  its  publication  in  the  Federal 
Register. 

We  propose  that  any  funds  that 
remain  after  all  first  stage  claims  have 
been  decided  be  distributed  in 
accordance  with  the  provisions  of  the 
Petroleum  Overcharge  Distribution  and 
Restitution  Act  of  1986  (PODRA),  15 
U.S.C.  4501-07.  PODRA  requires  that 
the  Secretary  of  Energy  determine 
annually  the  amount  of  oil  overcharge 
funds  that  will  not  be  required  to  refund 
monies  to  injured  parties  in  subpart  V 
proceedings  and  make  those  funds 
available  to  state  governments  for  use  in 
four  energy  conservation  programs.  The 
Secretary  has  delegated  these 
responsibilities  to  the  OHA,  and  any 
portion  of  the  Aljian  and  Shaw 
Remedial  Order  funds  that  the  OHA 
determines  will  not  be  needed  to  effect 
direct  restitution  to  injured  customers 
will  be  distributed  in  accordance  with 
the  provisions  of  PODRA. 

It  is  therefore  ordered.  That:  The 
refund  amounts  remitted  to  the 
Department  of  Energy  by  Pete  Aljian 
Chevron  and  Shaw  &  99  Chevron  will  be 


distributed  in  accordance  with  the 
foregoing  Decision. 

[FR  Doc.  93-31106  Filed  12-20-93;  8:45  ami 
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PTX>posed  Implementation  of  Special 
Refund  Procedures 

AGENCY:  Office  of  Hearings  and  Appeals. 
Department  of  Energy. 

ACTION:  Notice  of  Proposed 
Implementation  of  Special  Refund 
Procedures. 

SUMMARY:  The  Office  of  Hearings  and 
Appeals  (OHA)  of  the  Department  of 
Energy  (DOE)  announces  the  proposed 
procedures  for  disbursement  of 
$17,816.72,  plus  accrued  interest,  in 
crude  oil  price  violation  amounts 
obtained  by  the  DOE  pursuant  to  a 
Remedial  Order  issued  on  April  3, 1980, 
to  Warwick  Oil  Corporation  (Case  No. 
LEF-0117).  The  OHA  has  tentatively 
determined  that  the  funds  obtained  from 
the  Remedial  Order  firm,  plus  accrued 
interest,  will  be  distributed  in 
accordance  with  the  DOE's  Modified 
Statement  of  Restitutionary  Policy  in 
Crude  Oil  Cases.  Accordingly,  the  OHA 
proposes  that  40  percent  of  the  funds  be 
remitted  to  the  federal  government, 
another  40  percent  to  the  states,  and  20 
percent  be  initially  reserved  for  the 
payment  of  claims  by  injured  parties. 

DATES  AND  ADDRESSES:  Comments  must 
be  filed  in  duplicate  on  or  before 
January  20, 1994,  and  should  be 
addressed  to  the  Office  of  Hearings  and 
Appeals,  Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585.  All  comments 


'The  ERA  audit  Tiles  do  not  identify  any 
customers  of  Aljian  or  Shaw. 
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should  display  a  reference  to  the  case 
number,  LEF-011 7. 
FOR  FURTHER  INFORftUTION  CONTACT: 
Thomas  O.  Mann,  Deputy  Director, 
Roger  Klurfeld,  Assistant  Director, 
Office  of  Hearings  and  Appeals,  1000 
Independence  Avenue,  SW.. 
Washington.  DC  20585.  (202)  586-2094 
(Mann):  586-2383  (Klurfeld). 
SUPPI.EMENTARY  MFORMATION:  In 
accordance  with  10  CFR  205.282(b). 
notice  is  hereby  given  of  the  issuance  of 
the  Proposed  Decision  and  Order  set  out 
below.  The  Proposed  Decision  and 
Order  sets  forth  the  procedures  that  the 
DOE  has  tentatively  formulated  to 
distribute  $17,816.72.  plus  accrued 
interest,  obtained  by  the  DOE  pursuant 
to  a  Remedial  Order  issued  to  Warwick 
Oil  Corporation  (Warwick)  on  April  3. 
1980.  In  the  Remedial  Order,  the  DOE 
found  that,  during  the  period  January 
1976  through  November  1977  Warwick 
charged  prices  for  crude  oil  which 
exceeded  the  maximum  prices  that  the 
firm  was  permitted  to  charge  under 
Federal  petroleum  price  regulations. 

The  OHA  has  tentatively  determined 
to  distribute  the  funds  obtained  from 
Warwick  in  accordance  with  the  DOE's 
Modified  Statement  of  Restitutionary 
Policy  in  Crude  Oil  Cases.  51  FR  27899 
(August  4. 1986)  (MSRP).  The  MSRP 
was  issued  as  a  result  of  a  court- 
approved  Settlement  Agreement.  In  re: 
The  Department  of  Energy  Stripper  Well 
Exemption  Litigation,  653  F.  Supp.  108 
(D.  Kan.),  6  Fed.  Energy  Guidelines 
1  90,509  (1986)  (Stripper  Well 
Settlement  Agreement).  In  accordance 
with  the  MSRP,  the  OHA  proposes  that 
80  percent  of  the  Warwick  crude  oil 
overcharge  amounts,  plus  accrued 
interest,  should  be  disbursed  in  equal 
shares  to  the  states  and  federal 
government  for  indirect  restitution. 
Refunds  to  the  states  will  be  in 
proportion  to  the  consumption  of 
petroleum  products  in  each  state  during 
the  period  of  price  controls.  When 
disbursed,  these  funds  will  be  subject  to 
the  same  limitations  and  reporting 
requirements  as  all  other  crude  oil 
monies  received  by  the  states  under  the 
Stripper  Well  Settlement  Agreement. 

Also  under  the  terms  of  the  MSRP,  we 
propose  that  the  remaining  20  percent  of 
the  Warwick  crude  oil  overcharge  funds 
be  initially  reserved  for  the  payment  of 
claims  by  injured  parties.  The  sp>ecific 
requirements  which  an  injured  party 
must  meet  in  order  to  receive  a  refund 
are  set  out  in  section  III  of  the  Proposed 
Decision.  Claimants  who  meet  these 
speciHc  requirements  will  be  eligible  to 
receive  their  share  of  all  available  crude 
oil  overcharge  funds  based  on  the 
number  of  gallons  of  covered  petroleum 


products  which  they  purchased  during 
the  price  control  period. 

Applications  for  Refund  should  not  be 
filed  at  this  time.  Appropriate  public 
notice  will  be  provided  prior  to  the 
acceptance  of  claims.  Any  member  of 
the  public  may  submit  written 
comments  regarding  the  proposed 
refund  procedures.  Commenting  parties 
are  requested  to  provide  two  copies  of 
their  submissions.  Comments  must  be 
submitted  within  30  days  of  publication 
of  this  notice  in  the  Federal  Register 
and  should  be  sent  to  the  address  listed 
at  the  beginning  of  this  notice.  All 
comments  received  in  this  proceeding 
will  be  available  for  public  inspection 
between  the  hours  of  1  p.m.  and  5  p.m., 
Monday  through  Friday,  except  federal 
holidays,  in  the  Public  Reference  Room 
of  the  Office  of  Hearings  and  Appeals, 
located  in  room  lE-234. 1000 
Independence  Avenue,  SW.. 
Washington.  DC  20585. 

Dated:  December  15. 1993. 
George  B.  Brezaay, 

Director,  Office  of  Hearings  and  Appeals. 

Proposed  Decision  and  Order  of  the 
Department  of  Energy 

Implementation  of  Special  Refund 
Procedures 

December  15. 1993. 

Name  of  Firm:  Warwick  Oil  Corporation 
Date  of  Filing:  November  16. 1993 
Case  Number:  LEF-01 1 7 

On  November  16, 1993.  the  Economic 
Regulatory  Administration  (ERA)  of  the 
Department  of  Energy  (IX)E)  filed  a 
Petition  for  the  Implementation  of 
Special  Refund  Procedures  with  the 
Office  of  Hearings  and  Appeals  (OHA) 
to  distribute  the  funds  received 
pursuant  to  a  Remedial  Order  issued  hy 
the  DOE  to  Warwick  Oil  Corporation 
(Warwick),  a  crude  oil  producer.  In 
accordance  with  the  provisions  of  the 
procedural  regulations  at  10  CFR  part 
205.  subpart  V  (subpart  V).  the  ERA 
requests  in  its  Petition  that  the  OHA 
establish  speciaUprocedures  to  make 
refunds  in  order  to  remedy  the  effects  of 
regulatory  violations  described  in  the 
Remedial  Order.  This  Proposed 
Decision  and  Order  sets  forth  the  OHA's 
plan  to  distribute  these  funds. 

I.  Background 

The  DOE  issued  a  Remedial  Order  to 
Warwick  on  April  3, 1980,  concluding 
that  the  firm  had  violated  the  Federal 
petroleum  price  regulations  relating  to 
Warwick's  sale  of  crude  oil  from  the 
Hanks  Company  lease  at  prices  that 
exceeded  maximum  lawful  prices. 
Warwick  has  since  remitted  $17,816.72 
in  compliance  with  the  Remedial  Order, 
to  which  interest  has  since  accrued. 


These  funds  are  being  held  in  an 
interest -bearing  escrow  account 
maintained  at  the  Department  of  the 
Treasury  pending  a  determination 
regarding  their  proper  distribution. 

II.  Jurisdiction  and  Authority 

The  subftart  V  regulations  set  forth 
general  guidelines  which  may  be  used 
by  the  OHA  in  formulating  and 
implementing  a  plan  for  the  distribution 
of  funds  received  as  a  result  of  an 
enforcement  proceeding.  The  DOE 
policy  is  to  use  the  subpart  V  process  to 
distribute  such  funds.  For  a  more 
detailed  discussion  of  subpart  V  and  the 
authority  of  the  OHA  to  fashion 
procedures  to  distribute  refunds,  see 
Petroleum  Overcharge  Distribution  and 
Restitution  Act  of  1986. 15  U.S.C.  4501- 
4507;  p^ce  of  Enforcement.  9  DOE 
1  82,508  (1981);  Office  of  Enforcement, 
8  DOE  1  82.597  (1981)  (Vickers). 

We  have  considered  the  ERA's 
petition  that  we  implement  subpart  V 
proceedings  with  respect  to  the 
Warwick  remedial  order  funds  and  have 
determined  that  such  proceedings  are 
appropriate.  This  Proposed  Decision 
and  Order  sets  forth  the  OHA's  tentative 
plan  to  distribute  these  funds.  Before 
taking  the  actions  proposed  in  this 
Decision,  we  intend  to  publicize  our 
proposal  and  solicit  comments  from 
interested  parties.  Comments  regarding 
the  tentative  distribution  process  set 
forth  in  this  Proposed  ^)ecision  and 
Order  should  be  filed  with  the  OHA 
within  30  days  of  its  publication  in  the 
Federal  Register. 

III.  Proposed  Refund  Procedures 

A.  Crude  oil  refund  policy.  We 
prof>ose  to  distribute  the  funds  obtained 
pursuant  to  the  Warwick  Remedial 
Order  in  accordance  with  the  EKDE's 
Modified  Statement  of  Restitutionary 
Policy  in  Crude  Oil  Cases,  51  FR  27899 
(August  4. 1986)  (MSRP).  The  MSRP 
was  issued  as  a  result  of  a  court- 
approved  Settlement  Agreement.  In  re: 
The  Department  of  Energy  Stripper  Well 
Exemption  Litigation,  653  F.  Supp.  108 
(D.  Kan.),  6  Fed.  Energy  Guidelines 
1  90.509  (1986)  (Stripper  Well 
Settlement  Agreement).  The  MSRP 
establishes  that  40  percent  of  the  crude 
oil  overcharge  funds  will  be  remitted  to 
the  federal  government,  another  40 
percent  to  the  states,  and  up  to  20 
percent  may  be  initially  reserved  for  the 
payment  of  claims  by  injured  parties. 
The  MSRP  also  specifies  that  any 
monies  remaining  after  all  valid  claims 
by  injured  purchasers  are  paid  be 
disbursed  to  the  federal  government  and 
the  states  in  equal  amounts. 

The  OHA  has  utilized  the  MSRP  in  all 
subpart  V  proceedings  involving  alleged 
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crude  oil  vioJations.  See  Order 
Implementing  the  MSRP.  51  FR  29689 
(August  20. 1986).  Tbis  Oder  provided 
a  period  of  30  days  for  the  filing  of 
comments  or  objections  to  our  proposed 
use  of  the  MSRP  as  the  groundwork  for 
evaluating  claims  in  crude  oil  refund 
proceedings.  Following  this  period,  the 
OHA  issued  a  Notice  evaluating  the 
numerous  comments  which  it  received 
pursuant  to  the  Order  Implementing  the 
MSRP.  This  Notice  was  pubfished  at  52 
FR  11737  (April  10, 1987)  (April  10 
Notioe). 

The  April  10  Notice  contained 
guidance  to  assist  potential  claimants 
wishing  to  file  refund  applications  fur 
crude  oil  monies  under  the  subpart  V 
regulations.  Generally,  all  claimants 
would  be  required  to  (1)  document  their 
purchase  volumes  of  petroleum 
products  during  the  August  19, 1973, 
throu^  ^nuaiy  27, 1981.  crude  oil 
price  control  period,  and  (2)  prove  that 
they  were  injured  by  the  alleged  crude 
oil  overcharges.  We  also  specified  that 
end-users  of  petroleum  products  whose 
businesses  are  unrelated  to  the 
petroleum  industry  will  be  presumed  to 
have  been  injured  by  the  alleged  crude 
oil  overcharges  and  need  not  submit  any 
additional  proof  of  injury  beyond 
dociunentation  of  their  purchase 
volumes.  See,  e.g..  Shell  Oil  Co.,  17  DOE 
1  85.204  (1988)  IShellk  hiountain  Fuel 
Supply  Co^  14  DOE  1  85,475  (1986) 
(Mountain  Fuel). 

B.  Refund  daims.  We  propose  to 
adopt  the  DCK's  standard  crude  oil 
refund  procedures  to  distribute  the 
monies  in  the  Warwick  Remedial^  Order 
fund.  We  have  chosen  to  initially 
reserve  20  percent  of  the  fund,  plus 
accrued  interest,  for  direct  refunds  to 
claimants  in  order  to  ensure  that 
sufficient  funds  will  be  available  for 
injured  parties.  This  reserve  figure  nwy 
later  be  reduced  if  drcumstances 
warrant. 

The  OHA  will  evaluate  crude  oil 
refunds  in  a  manner  similar  to  that  used 
in  subpart  V  proceedings  to  evaluate 
claims  based  on  alleged  refined  product 
overcharges.  See  Mountain  Fuel,  14 
DOE  at  88,869.  Under  these  procedures, 
claimants  will  be  required  to  document 
their  purchase  volumes  of  petroleum 
products  and  prove  that  they  were 
injured  as  a  resuh  of  the  violations. 

We  will  adopt  a  presumption  that  the 
crude  oil  overcharges  were  absorbed, 
rather  than  passed  on,  by  applicants 
which  were  (1)  end-users  of  petroleum 
products,  (2)  unrelated  to  the  petroleum 
industry,  and  (3)  not  subject  to  the 
regulations  promulgated  under  the 
Emergency  Petroieuin  Allocation  Act  of 
1973  (EPAA),  15  U.S.C.  751-760h.  In 
order  to  receive  a  remind,  end-user 


claimants  need  not  sabmit  hij  evidence 

of  injury  beyond  documentation  of  their 
purchase  voliunes.  See  SMJ,  17  DOE  at 
88.406. 

Petroteutn  retails,  reseHo-.  and 
refiner  applicants  must  submit  detailed 
evidence  of  injury,  and  they  may  not 
rely  upon  tin  injury  presumptions 
utilized  in  some  refined  product  refund 
cases.  Id.  These  applicants  may, 
however,  use  econometric  evidence  of 
the  type  found  in  the  C»IA  Report  on 
Stripper  Well  Overcharges,  6  Fed. 
Energy  Guidelines  1  90,507  (1985).  See 
also  Petroleum  Overcharge  Distribution 
and  Restitution  Act  §  3003(b)(2).  15 
US.C  4302(bK2).  If  a  claimant  has 
executed  and  submitted  a  valid  waiver 
pursuant  to  one  of  the  escrows 
established  by  the  Stripper  Well 
Settlement  Agreement,  it  has  waived  its 
rights  to  file  an  application  for  subpart 
V  crude  oil  refund  monies.  See  hdJd- 
America  Dairymen  v.  Herring^a,  878 
F.2d  1448  (Temp.  Emer.  CL  App.).  3 
Fed.  Energy  Guidelines  1  26,617  (1989); 
In  re:  Department  of  Energy  Stripper 
Well  Exemption  Litigation,  707  F.  Supp. 
1267  (D.  Kan.).  3  Fed.  Energy  Guidelines 
1  26.613  (1987): 

As  has  been  stated  in  prior  Decisions, 
a  crude  oil  remind  applicant  will  only  be 
required  to  submit  one  application  for 
its  share  of  ail  available  crude  oil 
overcharge  funds.  See,  e.g..  A. 
Tarricone,  Inc.,  15  DOE  1  85,495  (1987). 
A  party  that  has  alieady  submitted  a 
claim  in  any  other  crude  oil  refiind 
proceeding  implemented  by  the  DOE 
need  not  file  another  claim.  The  prior 
application  will  be  deemed  to  be  filed 
in  all  crude  oil  refund  proceedings 
finalized  to  date.  The  DOE  has 
established  June  30. 1994,  as  the  final 
deadline  for  filing  an  Application  for 
Refund  from  the  crude  oU  funds.  See  58 
FR  26,318  (May  3. 1993).  It  is  the  policy 
of  the  DOE  to  pay  all  crude  oil  refund 
claims  at  the  rate  of  $.0008  per  gallon. 
While  we  anticipate  that  applicants  that 
filed  their  claims  before  June  30, 1988. 
will  receive  a  supplemental  rehmd 
payment,  we  will  decide  in  the  hiture 
whether  claimants  that  filed  later 
applications  should  receive  additional 
refunds.  See,  e.g..  Seneca  OU  Co.,  21 
DOE  f  85,327  (1991).  Notice  of  any 
additional  amounts  available  in  the 
future  will  be  published  in  the  Federal 
Rrasfer. 

C.  Payments  to  the  Federal 
Government  and  the  States.  Under  the 
terms  of  the  MSRP,  we  propose  that  the 
remaining  80  percent  of  the  crude  oil 
overcharge  amounts  subject  to  this 
Proposed  Decision,  plus  accrued 
interest,  should  be  disbursed  in  equal 
shares  to  the  states  and  federal 
goverraoent  for  indirect  restitution. 


Refunds  to  the  states  will  be  in 
proportien  to  (he  oonsumptton  of 
petroleum  products  in  eedi  state  draing 
the  period  of  price  controls.  The  share 
or  ratio  of  the  funds  which  each  state 
will  receive  ie  contained  in  Exhibit  H  of 
the  Stripper  Well  Settlement 
Agreement,  6  Fed.  Energy  Guidelines 
1  90,509  at  90.687.  When  disbursed, 
these  funds  will  be  subject  to  the  same 
limitations  and  reporting  requiiwnents 
as  all  other  crude  oil  monies  received  by 
the  states  under  the  Stripper  Well 
Settlement  Agreement. 

It  is  therefore  ordered.  That:  The 
refund  amount  remitted  to  the 
Department  of  Energy  by  Warwick  Oil 
Corporation  pursuant  to  the  Remedial 
Order  issued  on  April  3, 1980.  will  be 
distributed  in  accordance  with  the 
foregoing  E)ecision. 

IFR  Doc.  93-31107  Filed  12-20-93;  8:45  axi| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

Fm.-4816-q 

Science  Advisory  Board  Ecological 
Processes  and  EMacts  ConMDttaa; 
Open  Moattng 

January  10-11, 1994. 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463. 
notice  is  hereby  given  that  the 
Ecolo^cal  Processes  and  Effects 
Committee  (EPEC)  of  the  Science 
Advisory  Board  will  meet  on  Jannaiy 
10-11. 1994.  at  the  Washington 
Information  Center  (WIC)  at  EPA 
Headquarters,  401  M  Street.  SW.. 
Washington.  DC  20460.  The  meeting  is 
open  to  the  public,  and  will  b^n  on 
both  days  at  8:30  aon.  and  end  no  later 
than  1  p.m.  on  January  11.  Day  one  will 
be  held  in  the  WIC  Conference  Room 
and  day  two  will  be  held  in  Room  13N 
of  the  Conference  Center  adjacent  to  the 
WKL  Seating  at  the  meeting  urill  be  on 
a  first  come  basis. 

Background 

The  Science  Advisory  Board  (SAB) 
has  undertaken  an  Environmental 
Futures  Project  at  the  request  of  EPA 
Administrator  Carol  M.  Browner.  This 
project  involves  a  one  year  study  to 
develop  procedures  to  identify 
environmental  problems  of  the  future 
and  to  use  the  new  procedures  to 
prepare  a  list  of  those  problems  to  guide 
EPA's  long-range  planning.  An 
Environmental  Futures  Committee 
(EFC)  has  been  established  by  the  SAB 
to  coordinate  the  Environmental  Piitxnes 
Project  activities  of  the  Standing 
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Committees  of  the  SAB  (including 
EPEC)  and  to  examine  the  methods 
available  for  environmental  scanning, 
evaluating  drivers,  and  developing 
future  scenarios.  At  the  January  10-11. 
1994  meeting,  EPEC  Members  will 
discuss  ecological  endpoints  of  concern 
at  several  temporal  and  spatial  scales, 
use  computer  simulation  software  to 
develop  and  assess  Environmental 
Futures  Scenarios,  and  begin  drafting  a 
report  to  the  EFC  on  emerging  ecological 
issues  in  the  short  and  long-term. 

Availability  of  Documents  end 
Information 

To  obtain  a  draft  agenda  or  single 
copies  of  background  materials 
provided  to  the  Committee  for  this 
meeting,  please  contact  Ms.  Stephanie 
Sanzone,  Designated  Federal  Officer,  at 
(202)  260-6557,  Ecblogical  Processes 
and  Effects  Committee,  Science 
Advisory  Board  (1400F),  U.S. 
Environmental  Protection  Agency,  401 
M  Street.  SW..  Washington,  DC  20460. 
Anyone  wishing  to  make  a  presentation 
at  the  meeting  must  notify  Ms.  Sanzone 
and  forward  twenty-five  copies  of  a 
written  statement  to  her  no  later  than 
Jonu&ry  3. 1994.  Oral  comments  to  the 
Committee  will  be  limited  to  Hve 
minutes  per  individual,  and  should  not 
be  repetitive  of  previously  submitted 
written  statements. 

Dated:  December  10, 1993. 
A.  Robert  FUak, 

Acting  Staff  Director,  Science  Advisory  Board. 
|FR  Doc  93-31097  Filed  12-20-93;  8:45  am| 
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Montana;  Final  Determination  of  Partial 
Adequacy  of  State/Tribal  Municipal 
Solid  Waste  Permit  Program 

AGENCY:  Environmental  Protection 

Agency  (Region  Vm). 

ACTION:  Notice  of  final  determination  of 

Partial  Program  Adequacy  for  Montana's 

Application. 

SUMMARY:  Section  4005(c)(1)(B)  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984,  requires 
States  to  develop  and  implement  permit 
programs  to  ensure  that  municipal  solid 
waste  landfills  (MSWLFs)  which  may 
receive  hazardous  household  waste  or 
conditionally  exempt^mall  quantity 
generator  waste  will  comply  with  the 
revised  Federal  MSWLF  Criteria  (40 
CFR  part  258).  RCRA  Section 
4005(c)(1)(C)  requires  the 
Environmental  Protection  Agency  (EPA) 


to  determine  whether  States  have 
adequate  "permit"  programs  for 
MSWLFs.  but  does  not  mandate 
issuance  of  a  rule  for  such 
determinations.  EPA  has  drafted  and  is 
in  the  process  of  proposing  a  State/ 
Tribal  Implementation  Rule  (STIR)  that 
will  provide  procedures  by  which  EPA 
will  approve,  or  partially  approve, 
State/Tribal  landfill  {>ermit  programs. 
The  Agency  intends  to  approve 
adequate  State/Tribal  MSWLF  permit 
programs  as  applications  are  submitted. 
Thus,  these  approvals  are  not  dependent 
on  final  promulgation  of  the  STIR.  Prior 
to  promulgation  of  the  STIR,  adequacy 
determinations  will  be  made  based  on 
the  statutory  authorities  and 
requirements.  In  addition.  States/Tribes 
may  use  the  draft  STIR  as  an  aid  in 
interpreting  these  requirements.  The 
Agency  believes  that  early  approvals 
have  an  important  beneHt.  Approved 
State/Tribal  permit  programs  provide 
interaction  between  the  State/Tribe  and 
the  owner/operator  regarding  site- 
specific  permit  conditions.  Only  those 
owners/operators  located  in  State/Tribes 
with  approved  permit  programs  can  use 
the  site-specific  flexibility  provided  by 
part  258  to  the  extent  the  State/Tribal 
permit  program  allows  such  flexibility. 
EPA  notes  that  regardless  of  the 
approval  status  of  a  State/Tribe  and  the 
permit  status  of  any  facility,  the  Federal 
landfill  Criteria  will  apply  to  all 
permitted  and  unpermitted  MSWLFs. 

Montana  appli^  for  a  partial  program 
determination  of  adequacy  under 
section  4005  of  RCRA.  EPA  reviewed 
Montana's  application  and  made  a 
tentative  determination  of  adequacy  for 
those  portions  of  Montana's  MSWLF 
permit  program  that  are  adequate  to 
ensure  compliance  with  the  revised 
MSWLF  Criteria.  After  consideration  of 
all  comments  received,  EPA  is  today 
granting  rinal  approval  to  Montana's 
partial  program.  All  but  one  element  of 
the  Federal  Criteria  are  included  in  this 
approval. 

EFFECTIVE  DATE:  The  determination  of 
adequacy  for  Montana  shall  be  effective 
on  December  21, 1993. 
FOR  FURTHER  INF0RMATK3N  CONTACT: 
Stephanie  Wallace,  Mail  Code  8M0, 
Montana  Office,  U.S.  EPA  Region  8,  301 
S.  Park,  Drawer  10096,  Helena,  Montana 
59526-0026,  telephone  (406) 449-5414. 

SUPPt.EMENTARY  INFORMATION: 

A.  Background 

On  October  9, 1991,  EPA  promulgated 
revised  Criteria  for  MSWLFs  (40  CFR 
part  258).  Subtitle  D  of  RCRA,  as 
amended  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA). 
requires  States  to  develop  permitting 


programs  to  ensure  that  facilities 
comply  with  the  Federal  Criteria  under 
part  258.  Subtitle  D  also  requires  in 
section  4005  that  EPA  determine  the 
adequacy  of  State  municipal  solid  waste 
landfill  permit  programs  to  ensure  that 
facilities  comply  with  the  revised 
Federal  Criteria.  To  fulfill  this 
requirement,  the  Agency  has  drafted 
and  is  in  the  process  of  proposing  a 
State/Tribal  Implementation  Rule 
(STIR).  The  rule  will  specify  the 
requirements  which  State/Tribal 
programs  must  satisfy  to  be  determined 
adequate. 

EPA  intends  to  propose  in  the  STIR  to 
allow  partial  approval  if:  (1)  The 
Regional  Administrator  determines  that 
the  State/Tribal  permit  program  largely 
meets  the  requirements  for  ensuring 
compliance  with  part  258;  (2)  changes  to 
a  limited  narrow  part(s)  of  the  State/ 
Tribal  permit  program  are  needed  to 
meet  these  requirements;  and,  (3) 
provisions  not  included  in  the  partially 
approved  portions  of  the  State/Tribal 
permit  program  are  a  clearly  identifiable 
and  separable  subset  of  part  258. 

As  provided  in  the  October  9, 1991. 
municipal  landfill  rule,  EPA's  national 
Subtitle  D  standards  take  effect  in 
October  1993.  Consequently,  any 
portions  of  the  Federal  Criteria  which 
are  not  included  in  an  approved  State/ 
Tribal  program  by  October  1993  apply 
directly  to  the  owner/operator.  On 
October  1, 1993,  EPA  published  the 
final  rule  extending  the  effective  date  of 
the  landfill  Criteria  for  certain 
classifications  of  landfills  (58  FR 
51563).  Thus,  for  certain  small  landfills, 
the  Federal  Criteria  will  not  be  effective 
until  April  9, 1994,  instead  of  October 
9, 1993. 

The  requirements  of  the  STIR,  if 
promulgated,  will  ensure  that  any 
mixture  of  State/Tribal  and  Federal 
rules  that  take  effect  will  be  fully 
workable  and  leave  no  significant  gaps 
in  environmental  protection.  These 
practical  concerns  apply  to  individual 
partial  approvals  granted  prior  to  the 
promulgation  of  the  STIR  rule. 
Consequently,  EPA  reviewed  the 
program  approved  today  and  concluded 
that  the  State  and  the  Federal 
requirements  mesh  reasonably  well  and 
leave  no  significant  gaps.  Partial 
approval  will  allow  the  Agency  to 
approve  those  provisions  of  the  State 
p>ermit  program  that  meet  the 
requirements  and  provide  the  State  time 
to  make  necessary  changes  to  the 
remaining  portions  of  its  program.  As  a 
result,  owners/operators  will  be  able  to 
work  with  the  State  permitting  agency 
to  take  advantage  of  the  Criteria's 
flexibihty  for  those  portions  of  the 
program  which  have  been  approved. 
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EPA  intends  to  approve  Slate/Tribal 
MSWLF  permit  programs  prior  to  the 
promulgation  of  STIR.  EPA  interprets 
the  requirements  for  States  or  Tribes  to 
develop  "adequate"  programs  for 
permits  or  other  forms  of  prior  approval 
to  impose  several  minimum 
requirements.  First,  each  State/Tribe 
must  have  enfiorceable  standards  for 
new  and  existing  MSWLFs  that  are 
technically  comparable  to  EPA's  revised 
MSWLF  Criteria.  Next,  the  State/Tribe 
must  have  the  authority  to  issue  a 
permit  or  other  notice  of  prior  approval 
to  all  new  and  existing  MSWLFs  in  its 
jurisdiction.  The  State/Tribe  also  must 
provide  for  public  participation  In 
permit  issuance  and  enforcement  as 
required  in  section  7004(b)  of  RCRA. 
Finally.  EPA  be!ie\'es  that  the  Stste/ 
Tribe  must  show  that  it  has  sufficient 
compliance  monitoring  and 
enforcement  authorities  to  take  specific 
action  against  any  owner  or  operator 
that  fails  to  comply  with  an  approved 
MSWLF  program. 

EPA  Regions  will  determine  whether 
a  State/Tribe  h«s  submitted  an 
"adequate"  program  based  on  the 
interpretation  outlined  above.  EPA 
plans  to  provide  more  specific  criteria 
for  this  evaluation  when  it  prc^Mses  the 
State/Tribal  Implementation  Rule.  EPA 
expects  States/Tribes  to  meet  all  of  thaae 
requirements  for  all  elements  of  a 
MSWLF  program  before  it  gives  full 
approval  to  a  MSWLF  program.  EPA  is 
also  requesting  States/Tribes  seeking 
partial  program  approval  to  provide  a 
schedule  for  the  submittal  of  all 
remaining  portions  of  their  MSWLF 
permit  programs.  EPA  notes  that  it 
intends  to  make  submission  of  a 
schedule  mandatory  in  the  STIR. 
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B.  State  of  Montana 

On  June  23, 1993,  Montana  submitted 
an  application  for  partial  program 
adequacy  determination  for  the  State's 
municipal  solid  waste  landfill  permit 
program.  On  September  23, 1993,  EPA 
publiihed  a  tentative  determlDQlion  of 
adequacy  for  all  but  one  element  of 
Montana's  program.  Further  background 
on  the  tentative  determination  of 
adequacy  appears  at  58  FR  49S09 
(September  23, 1993). 

Along  with  the  tentative 
determination.  EPA  announced  the 
availability  of  the  application  for  public 
comment  and  the  date  of  a  possible 
,  public  hearing  on  the  application.  No 
requests  were  received  for  a  public 
hearing;  therefore  the  hearing  was  not 
held. 

On  November  15. 1993.  the  Director 
of  the  Montana  Department  of  Health 
and  Environmental  Sciences  approved 
State  rule  changes,  effective  November 


25, 1993.  to  bring  Montana's  soKd  waste 
program  into  full  Federal  compliance, 
with  the  exception  of  the  prohibition  on 
field  filtering  of  ground  water  samples 
required  by  40  CFR  258.53(b). 

EPA  has  reviewed  Montana's  _ 
application  and  has  determined  that  all 
portions  of  the  State's  MSWLF  permit 
program  will  ensure  compliance  with 
the  revised  Federal  Criteria,  with  the 
exception  of  40  CFR  258.53(b).  In  its 
application,  Montana  demonstrated  that 
the  State's  permit  program  adequately 
meets  the  location  restrictions, 
operating  criteria,  design  criteria, 
ground-water  monitoring  and  corrective 
action  requirements,  closure  and  post- 
closure  care  requirements,  and  financial 
assurance  criteria  in  the  revised  Federal 
Criteria.  In  addition,  the  State  of 
Montana  also  demonstrated  that  its 
MSWLF  permit  pnwram  contains 
specific  provisions  for  public 
participation,  compliance  monitoring, 
and  enforcement 

As  a  State's/Tribe's  regulations  and 
statutes  are  amended  to  comply  with  the 
Federal  MSWLF  regulations, 
unapproved  portions  of  a  partially 
approved  MSWLF  permit  program  may 
be  approved  by  EPA.  The  State/Tribe 
may  submit  an  amended  application  to 
EPA  for  review  and  an  adequacy 
determination  will  be  made  using  the 
same  criteria  as  for  the  initial 
application.  This  adequecy 
determination  will  be  published  in  the 
Federal  Register  summarizing  the 
Agency's  decision  and  the  portioii(s)  of 
the  State/Tribal  MSWLF  permit  program 
affected  and  providing  an  opportunity 
to  comment  for  a  period  of  30  days.  The 
adequacy  determination  will  become 
effective  sixty  (60)  days  following 
publication  if  no  adverse  comments  are 
received.  If  EPA  receives  adverse 
comments  on  its  adequacy 
determination,  another  Federal  Register 
notice  will  be  published  either  affirming 
or  reversing  the  initial  decision  while 
responding  to  the  public  comments. 

EPA  currently  is  evaluating  methods 
to  ensure  representative  ground  water 
sampling,  including  field  filtering.  The 
State  of  Montana  may  amend  its  rules  to 
ban  the  field  filtering  of  ground  water 
samples  as  required  by  40  CFR  258.53(b) 
pending  the  outcome  of  this  evaluation. 

C  Public  Comment 

The  EPA  received  the  following 
public  comments  on  the  tentative 
determination  of  adequacy  for 
Montana's  MSWLF  permit  program. 

One  commenter  supported  the  award 
of  full,  rather  than  partial.  EPA  approval 
of  the  State  of  Montana  application.  The 
commenter  stated  tliat  States/Tribes 
should  be  allowed  to  individually 


determine  not  to  incorporate  the  Federal 
prohibition  on  6eM  filtering  of  ground 
water  samples  into  State/Tribal 
regulations. 

The  purpose  of  40  CFR  part  258  is  to 
establish  minimum  national  criteria 
under  RCRA  for  all  MSWLF  units  to 
ensure  the  protection  of  human  health 
and  the  environment.  For  purposes  of 
program  approval,  EPA  roust  evaluate 
State/Tribal  p>ennit  programs  against  all 
existing  regulatory  criteria  provided  in 
40  CFR  part  258.  For  this  reason,  EPA 
cannot  fully  approve  a  Slate/Tribal 
pro^^n  which  does  not  include  the  ban 
on  field  filtering  contained  in  40  CFR 
part  258.53(b). 

Two  commenters  were  apposed  to 
State  jurisdiction  over  the  municipal 
solid  waste  landfill  program  on  fee 
lands  located  within  exterior  boundaries 
of  Indian  Reservations.  One  commenter 
expressed  support  for  State  jurisdiction 
on  fee  lands  located  within  exterior 
boundaries  of  Indian  Reservatiooa.  EPa' 
has  responded  to  these  comments  In  tile 
section  below  entitled  "Decision." 

D.  Decision 

After  reviewing  the  public  cemmenU, 
I  ctxidude  that  Montana's  application 
for  partial  program  adequacy 
determinatioo  meets  all  of  the  statutory 
and  regulatory  requirements  established 
by  RCRA.  Accordingly.  Montana  is 
granted  a  determination  of  adequacy  for 
all  portions  of  its  mtmicipal  solid  waste 
landfill  permit  program,  with  the 
exception  of  the  State  equivalent  to  40 
CFR  part  25e.53(b). 

Today's  decision  to  approve  the 
Montana  MSWLF  permitting  program 
does  not  extend  to  'Indian  Country. "  as 
defined  in  18  U.S.C.  section  1151, 
including  the  foUoviring  Indian 
reservations  in  the  State  of  Montsna: 

1.  Blackfeet; 

2.  Crow; 

3.  Flatheed; 

4.  Fort  Belknap; 

5.  Fort  Peck; 

6.  Northern  Cheyenne;  and 

7.  RockyBoys. 

Before  EPA  would  be  able  to  approve 
the  State  of  Montana  MSWLF  permit 
program  for  any  portion  of  "Indian 
Country,"  the  State  would  have  to 
provide  an  appropriate  analysis  of  the 
State's  jurisdiction  to  enforce  in  these 
areas.  In  order  for  a  State  (or  Tribe)  to 
satisfy  this  requirement,  it  must 
demonstrate  to  the  EPA's  satisfaction 
that  it  has  authority  either  pursuant  to 
explicit  Congressional  authorization  or 
applicable  principles  of  Federal  Indian 
law  to  enforce  its  laws  against  existing 
and  potential  pollution  sources  within 
any  geographical  area  for  which  it  seeks 
program  approval.  EPA  has  reason  to 
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believe  that  disagreement  exists  with 
regard  to  the  State's  jurisdiction  over 
"Indian  Country."  and  EPA  is  not 
satisHed  that  Montana  has.  at  this  time, 
made  the  requisite  showing  of  its 
authority  with  respect  to  such  lands. 

In  withholding  program  approval  for 
these  areas,  EPA  is  not  making  a 
determination  that  the  State  either  has 
adequate  jurisdiction  or  lacks  such 
jurisdiction.  Should  the  State  of 
Montana  choose  to  submit  analysis  with 
regard  to  its  jurisdiction  over  all  or  part 
of  "Indian  Country"  in  the  State,  it  may 
do  so  without  prejudice. 

EPA's  future  evaluation  of  whether  to 
approve  the  Montana  program  for 
Indian  Country,"  to  include  Indian 
reservation  lands,  will  be  governed  by 
EPA's  judgment  as  to  whether  the  State 
has  demonstrated  adequate  authority  to 
justify  such  approval,  oased  upon  its 
understanding  of  the  relevant  principles 
of  Federal  Indian  law  and  sound 
administrative  practice.  The  State  may 
wish  to  consider  EPA's  discussion  of  the 
related  issue  of  tribal  jurisdiction  found 
in  the  preamble  to  the  Indian  Water 
Quality  Standards  Regulation  (See  56 
FR  64876.  December  12, 1991). 

Until  EPA  approves  a  State  or  Tribal 
M8WLF  permit  program  for  any  part  of 
"Indian  Country"  in  Montana,  the 
requirements  of  40  CFR  part  258  will, 
after  the  effective  date  of  the  Federal 
Criteria,  automatically  apply  to  "Indian 
Country".  Thereafter,  the  requirements 
of  40  CFR  part  258  will  apply  to  all 
owners/operators  of  MSWLFs  located  in 
any  part  of  "Indian  Country"  that  is  not 
covered  by  an  approved  State  or  Tribal 
MSVVLF  permit  program.  EPA  is  not, 
however,  proposing  at  th|s  time  to 
determine  that  there  is  no  adequate 
permit  program  in  place  in  Indian 
Country  in  Montana  for  the  purposes  of 
Section  4005(c)(2)(A)  of  RCRA. 

Section  4005(a)  of  RCRA  provides  that 
citizens  may  use  the  citizen  suit 
provisions  of  Section  7002  of  RCRA  to 
enforce  the  Federal  MSWLF  criteria  in 
40  CFR  part  258  independent  of  any 
State/Tribal  enforcement  program.  As 
EPA  explained  in  the  preamble  to  the 
final  MSWLF  criteria,  EPA  expects  that 
any  owner  or  operator  complying  with 
provisions  in  a  State/Tribal  program 
approved  by  EPA  should  be  considered 
to  be  in  compliance  with  the  Federal 
Criteria.  See  56  FR  50978,  50995 
(October  9. 1991). 

Today's  action  takes  effect  on 
December  21. 1993.  EPA  believes  it  has 
good  cause  under  section  553(d)  of  the 
Administrative  Procedure  Act.  5  U.S.C 
553(d),  to  put  this  action  into  effect  less 
than  30  days  after  publication  in  the 
Federal  R^ter.  All  of  the 
requirements  and  obligations  in  the 


State's  program  are  already  in  effect  as 
a  matter  of  State  law.  EPA's  action  today 
does  not  impose  any  new  requirements 
that  the  regulated  community  must 
begin  to  comply  with.  Nor  do  these 
requirements  become  enforceable  by 
EPA  as  Federal  law.  Consequently,  EPA 
finds  that  it  does  not  need  to  give  notice 
prior  to  making  its  approval  effective. 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  Section  6  of  Executive 
Order  12866. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  this 
approval  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  It  does  not 
impose  any  new  burdens  on  small 
entities.  This  notice,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

Authority 

This  notice  is  issued  under  the 
authority  of  Section  4005  of  the  Solid 
Waste  Disposal  Act  as  amended:  42 
U.S.C  6946. 

Dated:  December  6. 1993. 
lack  W.  McGraw. 
Acting  Regional  Administrator. 
IFR  Doc.  93-31095  Filed  12-20-93;  8:45  ami 

BNJJNQ  COOe  C5e»-60-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirement  Sutmitted  to  Office  of 
Management  and  Budget  for  Review 

December  14.  1993. 

The  Federal  Communications 
Commission  has  submitted  the 
following  infoanation  collection 
requirement  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service.  Inc..  2100  M  Street.  NW,  suite 
140,  Washington,  DC  20037,  (202)  857- 
3800.  For  further  information  on  this 
submission  contact  Judy  Boley,  Federal 
Communications  Commission,  (202) 
632-0276.  Persons  wishing  to  comment 
on  this  information  collection  should 
contact  Timothy  Fain,  Office  of 
Management  and  Budget,  room  3235 
NEOB,  Washington,  DC  20503,  (202) 
395-3561. 

OMB  Number  3060-0539. 


Title:  Licensing  Policies  and 
Procedures  for  Low  Earth  Orbit  Satellite 
Operating  Below  1  GHz,  CC  Docket  No. 
92-76. 

Action:  Revision  of  a  currently 
approved  collection. 

Respondents:  Businesses  or  other  for- 
profit  (including  small  businesses). 

Frequency  of  Response:  On  occasion 
and  annual  reporting  requirements. 

Estimated  Annual  Burden:  4 
responses;  1,008  hours  average  burden 
per  response;  4.032  hours  total  annual 
burden. 

Needs  and  Uses:  The  Commission 
adopted  Report  and  Order.  CC  Docket 
No.  92-76,  modifying  the  rules  and 
requirements  which  codify  the 
information  required  to  be  submitted,  m 
addition  to  relevant  existing  part  25 
requirements,  in  an  application  for 
authority  to  construct,  launch  and 
operate  a  domestic  mobile-satellite 
service  system.  Existing  regulations  do 
not  require  the  submission  of  sufficient, 
pertinent  data  necessary  to  license  and 
regulate  this  complex  new  service.  The 
Commission  has  allocated  certain 
electromagnetic  frequencies  below  1 
GHz  to  use  a  new  "non-voice,  non- 
geostationary  mobile-satellite  (NVNG 
MSS)  service". 

Federal  Communications  Commission. 

William  F.  Catan, 

Acting  Secretary.         -^ 

IFR  Doc  93-30996  Filed  12-20-93;  8:45  am) 
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Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

December  15, 1993. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirement  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service,  Inc.,  2100  M  Street,  NW.,  suite 
140.  Washington.  DC  20037.  (202)  857- 
3800.  For  further  information  on  this 
submission  contact  Judy  Boley,  Federal 
Communications  Commission,  (202) 
632-0276.  Persons  wishing  to  comment 
on  this  information  collection  should 
contact  Timothy  Fain,  Office  of 
Management  and  Budget,  room  3235 
NEOB,  Washington.  DC  20503.  (202) 
395-3561. 

OMB  Number:  3060-O403. 

Title:  Certification  of  Completion  of 
Construction  Under  Part  21. 

Form  Number  FCC  Form  494  A. 
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Action:  Revision  of  a  currently 
approved  collection. 

Respondents:  Businesses  or  other  for- 
profit  (including  small  businesses). 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Estimated  Annual  Burden:  5,000 
responses;  .33  hours  average  burden  per 
response;  1,666  hours  total  annual 
burden. 

Needs  and  Uses:  FCC  Form  494A. 
Certification  of  Completion  of 
Construction  Under  Part  21,  is  used  by 
telecommunications  entities  to  notify 
the  Commission  that  construction  of  the 
conditionally  licensed  facility  has  been 
completed  and  it  is  operational.  FCC 
Form  494A  is  used  to  certify  completion 
of  construction  in  the  following  part  21 
services;  Point-to-Point  Microwave; 
Local  Television  Transmission  Service; 
Multipoint  Distribution  Service;  Digital 
Electronic  Message  Service;  and  Fixed 
Subsidiary  Communications 
Authorization.  In  addition  to  the 
requirements  contained  on  the  form, 
applications  may  l>e  subject  to  other 
requirements  specified  in  the  rules  to 
file  a  complete  submission.  Data 
submitted  will  be  used  by  the  Domestic 
Radio  Branch  of  the  Common  Carrier 
Bureau  to  verify  completion  of 
construction  and  the  obligations  in  the 
conditional  license.  Without  such  * 
information,  the  Commission  would  not 
be  able  to  determine  whether  the 
licensee  has  fulfilled  the  construction 
conditions  contained  in  the 
authorization  or  if  the  licensee  has 
automatically  forfeited  its  authorization. 
If  there  is  an  automatic  forfeiture,  new 
initial  applications  may  be  filed.  The 
FCC  Form  494A  was  revised  to  include 
the  Anti-Drug  Abuse  certification. 

Federal  Communications  Cammission. 

William  F.  Caton. 

Acting  Secretary. 

IFR  Doc  93-30997  Piled  12-20-93;  8:45  ami 
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FEDERAL  MARITIME  COMMISSION 

[PeUtl^  No*.  P105-W;  P106-M;  and  P107- 
991      I 

Tran»>American  Steamship  Agency  et 
M.;  Petition  for  Temporary  Exemption 
From  Electronic  Tariff  Filing 
Requirements 

in  the  Matter  of:  Petition  of  Trans- 
American  Steamship  Agency  on  Behalf  of 
Transportacion  Maritima  Mexicana.  S.A.  de 
CV.,  Petition  of  Tropical  Shipping  & 
Construction  Co.,  Ltd..  Petition  of  Tropical 
Shipping.  Inc. 

Notice  is  hereby  given  of  the  filing  of 
petitions  by  the  above  named 


petitioners,  pursuant  to  46  CFR  514.8(a), 
for  temporary  exemption  from 
electronic  filing  requirements  of  the 
Commission  AFTI  System.  To  facilitate 
thorough  consideration  of  the  petitions, 
interested  persons  are  requested  to  reply 
to  the  petitions  no  later  than  December 
23, 1993.  Replies  shall  be  directed  to  the 
Secretary,  Federal  Maritime 
Commission.  Washington,  DC  20573- 
0001,  shall  consist  of  an  original  and  15 
copies,  and  shall  be  served  as  follows: 
P105-93— Meiko  Geyer,  Pricing 

Supervisor,  Trans- American 

Steamship  Agency,  140  W.  6th  Street. 

San  Pedro,  California  90731 
Pi 06-93  &  P107-93— Paul  D.  Coleman, 

Esq.,  Hoppel,  Mayer  &  Coleman,  1000 

Connecticut  Avenue.  NW., 

Washington,  DC  20036. 

Copies  of  the  petitions  are  available 
for  examination  at  the  Washington,  DC 
office  of  the  Secretary  of  the 
Commission,  800  N.  Capitol  Street. 
NW.,  room  1046. 
Joseph  C  Polking. 
Secretary. 
IFR  Doc.  93-31041  Filed  12-20-93;  8  45  ami 
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FEDERAL  RESERVE  SYSTEM 

First  Citizens  BancShares,  Inc.,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 


must  be  received  not  later  than  January 
14. 1994. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian.  Jr..  Senior 
Vice  President)  701  East  Byrd  Street. 
Richmond.  Virginia  23261: 

1.  First  Citizens  BancShares,  Inc., 
Raleigh,  North  Carolina;  to  acquire  100 
percent  of  the  voting  shares  of  First 
Savings  Bank  of  Rocldngham  County, 
Inc.,  SSB,  Reidsville,  North  Carolina. 

B.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street.  Chicago.  Illinois 
60690: 

1.  First  Waukegan  Corp.,  Glenview. 
Illinois;  to  acquire  Security  Chicago 
Corp..  Chicago,  Illinois,  and  thereby 
indirectly  acquire  First  Security  Bank  of 
Chicago,  Chicago,  Illinois,  and  First 
State  Bancorp  of  Princeton.  Illinois.  Inc.. 
Princeton,  Illinois,  and  thereby 
indirectly  acquire  First  State  Bank  of 
Princeton.  Princeton.  Illinois;  First  Stete 
Bank  of  Ashton-Rochelle,  Ashton, 
Illinois;  and  First  State  Bank  of  Gridley. 
Gridley,  Illinois. 

2.  Omnibank  Corporation,  River 
Rouge,  Michigan;  to  acquire  100  percent 
of  the  voting  shares  of  Indecorp.  Inc.. 
Chicago,  Illinois,  and  thereby  indirectly 
acquire  Independence  Bank  of  Chicago, 
Chicago,  Illinois;  and  Drexel  Holding 
Company,  Chicago,  Illinois,  and  thereby 
indirectly  acquire  Drexel  National  Bank. 
Chicago,  Illinois. 

C  Federal  Reserve  Bank  of  St.  Loub 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street.  St.  Louis,  Missouri  63166: 

1.  First  Brownstown  Bancorp,  Inc.. 
Brownstown.  Illinois;  to  acquire  at  least 
66.19  percent  of  the  voting  shares  of 
First  National  Bank  of  Brownstown, 
Brownstown,  Illinois. 

D.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Finlayson  Bancsbares,  Inc., 
Finlayson.  Minnesota;  to  acquire  14.10 
percent  of  the  voting  shares  of  First 
Integrity  Bancorporation,  Ina,  Staples, 
Minnesota,  and  thereby  indirectly 
acquire  First  Integrity  Bank,  Staples, 
Minnesota. 

2.  First  Integrity  Bancorporation,  Inc., 
Staples,  Minnesota;  to  merge  with 
Barrett  Bancorporation,  Inc..  Barrett, 
Minnesota,  and  thereby  indirectly 
acquire  Citizens  State  Bank  of  Barrett. 
Barrett,  Minnesota. 

E.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke.  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
aty,  Missouri  64198: 

1.  Independent  Bankshares,  Inc., 
Glenwood  Springs,  Colorado;  to  become 
8  bank  holding  company  by  acquiring 
100  percent  of  the  voting  shares  of 
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Glenwood  Independent  Bank, 
Glenwood  Springs,  Colorado. 

2.  SBT  Bankshares,  Inc.,  Colorado 
Springs.  Colorado;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  State 
Bank  and  Trust  Company  of  Colorado 
Springs,  Colorado  Springs,  Colorado. 

F.  Menl  tbntm  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street.  Dallas.  Texas  75201- 
2272: 

1 .  City  National  Bancshares.  Inc.. 
Coloraoo  Springs,  Texas;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  T  M  &  S 
Bancshares.  Inc.,  Dover.  Delaware,  and 
thereby  indirectly  acquire  The  City 
National  Bank  of  Colorado  City, 
Colorado  Qty,  Texas.  In  connection 
with  this  application.  T  M  &  S 
Bancshares.  Inc..  Dover.  Delaware,  has 
applied  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  The  City  National 
Bank  of  Colorado  City.  Colorado  Qty. 
Texas. 

2.  Kermit  State  Bancshares.  Inc.. 
Kermit.  Texas;  to  acquire  100  percent  of 
the  voting  shares  of  Bank  of  the  West. 
N.A..  Odessa.  Texas. 

G.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning. 
Director.  Bank  Holding  Company)  101 
Market  Street.  San  Francisco.  California 
94105: 

1.  BankAmerica  Corporation.  San 
Francisco.  California;  to  acquire  100 
percent  of  the  voting  shares  of  Liberty 
Bank.  Honolulu.  Hawaii. 

2.  Capital  Bancorp  Employee  Stock 
Ownership  Plan.  Downey.  California;  to 
become  a  bank  holding  company  by 
acquiring  31.45  percent  of  the  voting 
shares  of  Capital  Bancorp,  Downey. 
California,  and  thereby  indirectly 
acquire  Capital  Bank.  Las  Vegas. 
Nevada. 

3.  Umestone  Holding  Corporation, 
Preston.  Washington:  to  become  a  bank 
holding  company  by  acquiring  not  less 
than  90  percent  of  the  voting  ^ares  of 
State  Bank  of  Concrete.  Concrete. 
Washington. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  15, 1993. 
Jennifier  |.  fohiMoii. 
Associate  Secretary  erf  the  Board. 
IFR  Doc  93-31062  Piled  12-20-93;  8:45  ami 
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Firstar  Corp.,  et  aL;  Applications  to 
Engage  de  novo  in  Permissible 
Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  Gled  an  application  under 


§  225.23(a)(1)  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Boards 
approval  under  section  4(cM8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  §  22S.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  p)ersons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  January  10, 1993. 

A.  Federal  Reserve  Bank  erf' Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street.  Chicago.  Illinois 
60690: 

1.  Firstar  Corporation,  Milwaukee. 
Wisconsin;  to  engage  de  novo  through 
its  subsidiary,  Firstar  Home  Mortgage 
Corporation.  Milwaukee,  Wisconsin,  in 
providing  data  processing  and  data 
transmission  services,  facilities  and  data 
bases  to  realtors,  real  estate  agents, 
builders,  and  financial  institutions 
pursuant  to  §  225.25(b)(7)  of  the  Board's 
Regulation  Y.  The  information  to  be 
processed  under  this  proposal  includes 
price,  tax,  utility,  financing  and  other 
information  regarding  real  property 
currently  listed  or  sold  within  the  last 
two  years. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning. 


Director.  Bank  Holding  Company)  101 
Market  Street.  San  Francisco.  California 
94105: 

1.  First  Security  Corporation,  Salt 
Lake  City.  Utah;  to  engage  de  novo 
through  its  subsidiary.  First  Security 
Investor  Services.  Inc..  Salt  Lake  City. 
Utah,  in  buying  and  selling  U.S. 
Government  and  state  and  local 
obligations  on  the  order  of  investors  as 
riskless  principal  pursuant  to  § 
225.25(b)(16)  of  the  Board's  Regulation 
Y. 

2.  The  Tokai  Bank.  Limited,  Nagoya. 
Japan;  to  engage  de  novo  through  its 
subsidiary.  Tokai  Securities.  Inc..  New 
York.  New  Yoric.  in  providing 
investment  and  financial  advisor 
services  pursuant  to  § 
225.25{b)(4)(vi)(A)(l)  and  (2)  of  the 
Board's  Regulation  Y.  Tokai  Securities, 
Inc.  currently  conducts  the  business 
permitted  under  §§  225.25{b)(15)  and 
(b)(16)  of  the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  15. 1993. 
Jennifier  |.  Jolusoa. 
Associate  Secretary  of  the  Board. 
IFR  Doc.  93-31063  Filed  12-20-93;  8:45  am) 
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FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  ttie  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7 A  of  the  Clayton  Act.  15 
U.S.C.  18a,  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  content^lating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  anf  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 
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Transactions  Granted  Early  Termination  Between  11/22/93  and  12/10/93 


Name  of  Acquiring  Person;  Name  of  Acquired  Person;  Name  of  Acquired  Entity 


Cox  Enterprises,  Inc.,  QVC  Networ1<,  Inc.,  QVC  Network,  tnc 

American  Telephone  and  Telegraph  Company,  GTE  Corporation,  AG  Cormnunicafion  Systems  Inc  .™Z1! 

Illinois  Central  Corporation,  Allied  Railcar  Company,  Allied  Railcar  Company 

Occidental  Petroleum  Corporation,  The  Balk  Institute  for  Biotogical  Studies,  B  &  D  SharehokJer  Corporafion  ".!!!" 

Litton  Industries,  Inc.,  Halliburton  Company,  Halliburton  Corr^ny 

Mitsubishi  Gas  and  Chemical  Co.,  Ltd..  Atlantk:  RkrhfieW  Cornpany,  ARCO  ishernical  Corripariy  an^^ 

Chemical  Trading,  Inc 

Marshall  S.  Cogan,  Foamex  International  Inc.,  Foamex  International  Inc  !..!!!!.!!!!!!".. 

Regie  Nationale  des  Usines  Renault  S.A.,  Aktiebolaget  Volvo,  Renault  Vehicules  Industriels  Sji 

Oayton  &  Dubtlier  Private  Equity  Fund  IV  L.P..  E.  I.  du  Pont  de  Nemours  and  Conpany,  Remington  Arms  Co. 

Inc..  Remington  Licensing  Corp  (RLC)  

Phillips  Petroleum  Company.  Enron  Corp.,  Enron  Gas  Processing  Company  "!!!l"."!™!Z!.rJ!."™!!."!!!!!!."l' 

Unitrin.  Inc.,  Litton  Industries,  Inc.,  Western  Atlas  Inc 

George  L.  and  Frayda  B.  Lindemann,  Southern  Union  Company,  Southern  Union  Con^iany  ...!Z!!!!.!!..™!!."!!!!!!!!! 
Delta  Life  Cotporation,  Associated  Insurance  Companies.  Inc..  The  Shetoy  Life  Insurance  Con^Mny  of  Shetoy, 

Ohio  

Paramount  Headwear,  Inc.,  Mobil  Corporation,  Motnl  Corporation „ !..!!!!!!!!!!!!!!.!!!™!!™!! 

The  Marks  Group,  Inc.,  Steven  J.  Simnxins,  Scott  Cable  Communications,  Inc !...."I!""""..!!!!""..""""! 

Mark  Controls  Corporation,  Imo  Industries  Gmtih,  Imo  Industries  Newco 

Minorco,  The  Upjohn  Company,  Asgrow  Florida  Company,  Inc  "!!!™!!!!!™!!™!!!! 

Horizori  Healthcare  Corporation,  Gerard  M.  Martin,  Greenery  Rehabilitation  G^oup,  Inc  !."!™!!!!!!1"!!"Z!!!Z 

Gerard  M.  Martin,  Horizon  Healthcare  Corporation,  Horizon  Healthcare  Corporation !!Z!!.".'™I!.T 

General  Electric  Company,  AAF  Industries  pte,  DianxxKJ  Engineered  Space,  Inc .!.!"!!""!!.." 

Horizon  Healthcare  Corporatkm,  Health  and  Rehabilitation  Properties  Tmst.  Health  and  Rehabilitation  Pnjpertes 

TniSt 

Mr.  and  Mrs.  Charies  W.  Wallis.  Mobil  Corporation,  Motiil  Corporatkxi  I.!!!™!!!".!.!.!!!.!!.!!!!!! 

Sears,  Roebuck  and  Co..  David  S.  Lindenbaum,  International  Automotive  Corp .-. 

Jordan  InAjstries,  Inc.,  Valmark  Industries,  Inc.,  Valmark  Industries,  Inc  .- „ "!!!"!!! 

Corange  Limited,  Protein  Design  Labs,  Inc.,  Protein  Design  Lata.  Inc .., 

Tide  West  Oil  Company,  Pennzoil  Company,  Pennzoil  Company .Z.Z.~ZZ. 

Hertert  Simon,  Melvin  Simon,  M.S.  Management  Associates,  Irx; 

Guardian  Royal  Exchange  pte,  AUianz  Aktiengesellschaft  HoWing,  American  Ambassadw  Casiialty  Comjaiiy  "!.! 

Patk  Corporatkxi,  General  Motors  Corporation,  General  Motors  Corporatkxi 

Oy  Sisu-Auto  Ab,  Valmet  Oy,  Valmet  Transmec  Inc.  &  Valnnet  Logging  America's  Inc 

The  Morgan  Stanley  Real  Estate  Fund.  LP..  Qualified  Subchapter  S  Tmst/James  R.  Tmeman  4/8/86.  Red  Rool 

Inns,  Inc  _ 

Toufic  Abookhater,  Kol  Real  Estate  Group,  Inc.,  Lake  Superior  Land  Conrpany  "ZZZZZ^ZZ^Z^Z^ZZZZ 

Computer  Sciences  CorporalkMi,  Sequa  Corporatkjn,  ARC  Professional  Senrfces  Group,  Inc  Z'ZZZZ..ZZ. 

Richard  E.  Rainwater.  Caroline  Hunt  Tnjst  Estate,  Crescent  Joint  Venture  and  RPI  Sendees,  Inc  

Caroline  Hunt  Trust  Estate,  Caroline  Hunt  Tmst  Estate,  Crescent  Joint  Venture  and  RPI  Services.  Inc 

BCE  Inc..  Digital  Equipment  Corporatkin,  Digital  Equipment  Corporatkxi _ „ 

Overseas  Partners  Ltd..  KMS  II  Realty  Umrted  Partnership.  KMS  11  Realty  Limited  Partnershp 

E.R.  Haggar.  Jr..  Deann  Be«  Smith.  The  HartweH  Company „ 

The  Albert  Fisher  Group  PLC.  Fresh  Western  Martteting.  Inc..  Fresh  Western  Mafketing.  Inc  Z..ZZZ. 

ECl  Telecom  Ltd..  Telematica  Intemalkxial.  Inc..  Telematrcs  International.  Inc  

Wal-Mart  Stores.  Inc.  Kmart  Corporatkxi,  Pace  Membership  Warehouse.  Inc _ ZZZ'. 

Martin  Marietta  Corporatkxi.  General  Electric  Company,  General  Electric  Company  

SAFECO  Corporatkxi.  Revenue  Properties  Company  Limited,  Pan  Pacific  Devekjpment  (Cascade),  \nc  ......... .ZZ. 

Main  Street  and  Main  Incorporated,  Curtis  L  Cartson.  Friday's  of  Califomia.  Inc 

GS  Capital  Partners.  LP..  Gander  Mountain.  Inc..  Gander  Mountain.  Inc  ZZZZZ. 

Intuit  Inc.,  ChipSofl,  Inc.,  ChipSoft,  Inc _ 

Green  Capital  Investors.  LP..  Valley  Fashkx«  Corp..  Valley  Fashions  Corp Z.ZZZ^ZZZZZZZ'ZZZZZ... 

BTR  pte.  The  Gates  Corporation,  Gates  Energy  Products,  Inc . 

The  WiremoW  Company,  Butter  Manutactunng  Company,  Walker  Diviskxi „ Z'.ZZZZZ. 

ConnecticiX  Health  Care  System.  Inc.,  The  Institute  of  Living  Sen/k»s  Corporation.  The  Institute  of  Living  ZZ'.Z'. 
Hanny  Magnettes  (HokSngs)  Umrted.  Tandy  Corporation.  TE  Electrontes  Inc..  Memtek  Intematkwial  Limited 

3  Rivers  Telephone  Cooperative.  Inc..  U  S  West.  Inc..  U  S  West.  Communicatkxis,  Inc 

Triangle  Telephone  CooperativeAssociation,  Inc..  U  S  West  Inc.,  U  S  West  Communteatkxis,  Inc 

Biackfoot  Telephone  Cooperative,  Inc.,  U  S  West  Inc.,  U  S  West  Communteatkxis.  Inc  

Nemont  Telephone  Cooperative,  Inc.,  U  S  West  Inc.,  U  S  West  Communteatkxw.  Inc „. 

Sage  Technotogies,  Inc.,  Stephen  W.  Maggs,  Merkxxn  Systems,  Inc  _ 

Paul  G.  Allen,  H.  Group  HokSng,  Inc.,  Tteketmaster  HokJings  Group,  LW  '. 

Permian  Health  Care,  Inc.,  Peter  G.  Rogan,  Edgewater  Me<*cal  Center.  Inc „ „ 

ShekJon  B.  Lubar  and  Maryanne  Lubar,  TLC  Group.  Inc.  TLC  Group.  Inc  ...: 

Bkxkbuster  Entertainment  Corporation.  Speed  3882  Limited,  Speed  3882  Limited 

Schroder  Real  Estate  Value-Enhancement  Fund  B,  LP.,  Sears,  Roebuck  &  Co..  Homart  Devekapmenl  Co 

King  Ranch,  Inc..  The  Coca  Cola  Company.  The  Coca  Cola  Company  

WelsN  Carson,  Anderson  &  Stowe  VI.  LP..  NYNEX  Corporatkxi,  StockhoWer  Systems.  Inc.  and  DISC.  Inc  ....'..! 
First  Data  Cofporatkxi,  Credit  Systems  Incorporated.  Credit  Systems  IncorpJCredit  Systems  Redevetepment 

Welsh.  Carson.  Anderson  &  Stowe  VI,  LP.,  NewCo,  NewCo  

Allied-Lyons  PLC,  M.  Raubvogel  Co..  Inc..  M.  Raubvogel  Co..  Inc | 


PMNNo. 


94-0146 
94-0274 
94-0173 
94-0273 
94-0160 

94-0136 
94-0184 
94-0186 

94-0195 
94-0214 
94-0254 
94-0255 

94-0270 
94-0285 
94-0172 
94-0189 
94-0215 
94-0232 
94-0233 
94-0237 

94-0242 
94-0261 
94-0265 
94-0269 
94-0271 
94-0279 
94-0282 
94-0283 
94-0286 
94-0287 

94-0291 

94-0292 

94-0294 

94-0298 

94-0299 

94-0310 

94-0318 

94-0293 

94-0329 

94-0197 

94-0211 

94-0262 

94-0301 

94-0304 

94-0315 

93-1740 

94-0231 

94-0236 

94-0225 

94-0230 

94-0306 

94-0311 

94-0312 

94-0313 

94-0314 

94-0335 

94-0336 

94-0343 

94-0345 

94-0347 

94-0348 

94-0349 

94-0351 

94-0352 

94-0357 

94-0358 


Date  termi- 
nated 


11/22«3 
11/22/93 
11/23«3 
11/23/93 
11/24/93 

11/26«3 
11/26/93 
11/26/93 

11/26/93 
11/26/93 
11/26/93 
11/26/93 

11/26/93 
11/26«3 
11/29/93 
11/29«3 
11/29«3 
11/29«3 
11/29«3 
11/29/93 

11/29/93 
11/29^ 
11/29/93 
11/29«3 
11/29/93 
11/29«3 
11/29/93 
11/29/93 
U/29/93 
11/29/93 

11/29«3 
11/29«3 
11/29/93 
11/29/93 
11/29/93 
11/29/93 
11/29/93 
11/30/93 
11/30«3 
12A)1/93 
12/01/93 
12/01/93 
12/01/93 
^2J0^/93 
12A)1/93 
12/02/93 
12/02/93 
12/02«3 
12A)3/93 
12/03/93 
12/03«3 
12A)3/93 
12AKV93 
12A)3/93 
12/03/93 
12/03/93 
12A)3«3 
12/03«3 
12rtXV93 

12/03/93 

^2m/93 

12/03/93 
12/03/93 
12/03«3 
12A)3-'93 
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Transactions  Granted  Early  Termination  Between  11/22/93  and  12/10/93— Continued 


Name  ct  Acquiring  Person;  Name  of  Acquired  Person;  Name  o(  Acquired  Entity 


SCEcorp,  Texaco  inc..  Four  Star  Oil  and  Gas  Company 

Hancock  Venture  Partners  Ml  L.P.,  Trartsit  Commuriications  Atlanta  LP.,  Transit  Communicatiorvs  Corporation  .... 

Keane,  Inc.,  NYNEX  Corporation,  AGS  Computers.  Inc 

Phillips  Petroleum  Company.  GPM  Gas  Gathenno,  LC.  GPM  Gas  Gathering.  LC __ _ 

Russel  Corporation,  W.C.  Bradtey  Co..  The  Game  Inc _. _. 

Hajt  Awang  Bin  Kassim,  The  Palace  Company.  Helmsley  Palace  Hotel ._ „ 

Astrotech  Intemabortal  Corporation.  Mr.  Invin  Jacobs,  Brown  Minneapolis  Tank  and  Fabricating  Company 

Hdig  Meyers  Corrpany,  Richard  A.  McMahan,  McMahan  Furniture  Company  

M.  Frarwots  Pinault,  Laments  Apparel,  Inc..  Laments  Apparel,  Inc  ..„ „ 

The  Scotts  Company,  Grace-Sierra  Horticultural  Products  Company.  Grace-Sierra  Horticuitural  Products  Corn- 


party 


International  Paper  Company,  Monsanto  Company.  Monsanto  Company  „ 

Total  Energy  Services  Company.  MascoTech,  Inc.,  MASX  Energy  Services  Group,  Inc  

Crane  Co.,  HartxHjr  Group  Investments  L.P..  Burks  Pumps.  Inc „ 

Morton  H.  Fleischer.  FrarKhise  Finance  Corporation  ot  Anwrica,  Franchise  Finance  Corporation  of  America 

Advance  Health  Care,  Inc.,  Bkie  Cross  and  Blue  Shiek)  of  Maryland,  Inc.  Paradigm  Phamnacy  Management.  In- 


corporated 

Flagstar  Companies,  Inc.,  InterAmericans  Investments,  Inc.,  Alarua  Corporation  ...„ „ 

Heidemii  N.V.  t/k/a  Heklenrtij  HoUing  N.V.,  Geraghty  &  Miller.  Inc.,  Geraghty  ft  Miller,  Inc - 

Wetcome  pIc,  Centocor,  Inc.,  Centocor,  Inc  „ 

Cttarles  B.  Letxwitz,  CBL  &  Associates  Properties.  Inc.,  CBL  ft  Associates  F>roperties,  Inc 

DeNec  IntematKxial  S.A.,  Home  Federal  FinanciaJ  Corporation,  Home  Federal  Firuuxial  Corporation 

Trvadar  Charitable  Lead  Trust,  dated  September  30,  1982.  Geotek  Industries,  Inc.,  Geotek  Industries.  Inc 

Elan  Corporation,  Dr.  Stanley  W.  Watson,  Associates  of  Cape  Cod.  Inc 

Ira  Leon  Rermert  Cooper  Industries,  Inc.,  Baron  Drawn  Steel  Corporatwn  and  Baron  Drawn „„ 

Cilicrop,  H.F.  Ahmanson  ft  Company,  Home  Savings  ot  America.  FSB 

Brynwood  Partners  II  Limited  Partnership.  SmithKline  Beecham  pk:,  an  English  company,  SmithKline  Beecham 

Consumer  Brarxls,  L.P  „ 

Verervging  AEGON,  The  Mutual  Life  Insurance  Company  of  New  York.  The  Mutual  Life  Insurance  Corrpany  of 

Rowan  Companies.  Inc..  General  Cable  Corporatkxi,  Marathon  LaToumeau  Corrpany 

Raytheon  Company.  ENSERC  CorporalkMi.  Ebasco  Servnes  Incorporated 

Merrl  Corporaton.  James  Scott  May.  May  Printing  Company 

Merrin  Corporation,  Thomas  L.  May.  May  Printing  Company  „ 

Green  Bay  Packaging  Inc..  Stone  Containef  Corporation.  Atlanta  ft  Saint  Andrews  Bay  Railroad  Company 


PMNNo. 


94-0360 
94-0361 
94-0303 
94-0305 
94-0327 
94-0359 
94-0378 
94-0383 
94-0384 

94-0235 
94-0296 
94-0321 
94-0333 
94-0340 

94-0346 
94-0371 
94-0281 
94-0309 
94-0419 
94-0251 
94-0289 
94-0295 
94-0328 
94-0334 

94-0344 

94-0362 
94-0387 
94-0319 
94-0376 
94-0977 
94-0379 


Date  termi- 
nated 


12/03/93 
12/03/93 
12/06/93 
12/06/93 
12/06«3 
12/06/93 
12/06/93 
12/06/93 
12/06/93 

12/07/93 
12/07/93 
12/07/93 
12/07/93 
12/07/93 

12/07/93 
12/07/93 
12A)8/93 
12A)8/93 
^2J0m3 
12/09/93 
12A)9/93 
12rt)9/93 
12/09/93 
12A)9/93 

12A)9/93 

12/09/93 
12/09/93 
12/10/93 
12/10/93 
12/10/93 
12/10/93 


FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  M.  Peay,  or  Renee  A.  Horton, 
Contact  Representatives,  Federal  Trade 
Commission,  Premerger  NotiHcation 
Office.  Bureau  of  Competition,  room 
303.  Washington.  DC  20580.  (202)  326- 
3100. 

By  Direction  of  the  Commission. 
Donald  S.  Clark. 
Secretary. 

[FR  Doc  93-31072  Filed  12-20-93;  8:45  ami 
MUMQ  COM  (TSO-ei-M 


pepartment  of  health  and 
human  services 

Public  Health  Servic* 

Subcommittee  of  the  National  Vaccine 
Advisory  Cotnmltlee  (NVAC)  Public 
Meeting 

AOENCV:  Office  of  the  Assistant 
Secretary  for  Health,  HHS. 
SUMMARY:  The  Department  of  Health  and 
Human  Services  (DHHS)  and  the  Office 
of  the  Assistant  Secretary  for  Health 
(OASH)  are  announcing  the  forthcoming 
meeting  of  a  newly-formed  NVAC 


Subcommittee  on  Vaccination 
Registries. 

DATES:  Date.  Time  and  Place:  January  5, 
1994,  at  9:30  a.m.  to  4  p.m.,  Cohen 
Building,  Snow  Room  5051. 330 
Independence  Avenue.  SW., 
Washington,  DC.  The  entire  meeting  is 
open  to  the  public. 

FOR  FURTHER  INFORMATION  CONTACT: 
Written  requests  to  participate  should 
be  sent  to  Chester  A.  Robinson.  D.P.A., 
Acting  Executive  Secretary.  National 
Vaccine  Advisory  Committee.  National 
Vaccine  Program  OfHce,  200 
Independence  Avenue,  SW., 
Washington,  DC  (202)  401-8141. 

Agenda:  Open  Public  Hearing 

Interested  persons  may  formally 
present  data,  information,  or  views 
orally  or  in  writing  on  issues  to  be 
discussed  by  the  Subcommittee  or  on 
any  of  the  duties  and  responsibilities  of 
the  Subcommittee  as  described  below. 
Because  of  limited  seating,  those 
desiring  to  make  such  presentations 
should  make  a  request  to  the  contact 
person  before  January  3,  and  submit  a 
brief  description  of  the  information  they 
wish  to  present  to  the  Subcommittee. 


Those  requests  should  include  the 
names  and  addresses  of  proposed 
participants  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments.  A  maximum  of  10  minutes 
will  be  allowed  for  such  presentations. 
Any  person  attending  the  meeting  who 
does  not  request  an  opportunity  to 
speak  in  advance  of  the  meeting  will  be 
allowed  to  make  an  oral  presentation  at 
the  conclusion  of  the  meeting,  if  time 
permits,  at  the  chairperson's  discretion. 

Open  Subcommittee  Discussion 

The  Subcommittee  shall  act  as  an 
advisory  capacity  to  the  NVAC  for  the 
purpose  of  examining  different  models 
for  establishing  a  National 
Immunization  Registry  System.  The 
registry  systems  should  be  evaluated  on 
their  ability  to  provide  immunization 
records  to  families  and  health  care 
providers,  notify  new  parents  of  the 
need  for  immunizing  their  children, 
track  vaccinations  given,  identify 
unvaccinated  children,  be  the  basis  for 
a  recall  system,  aid  in  the  monitoring  of 
adverse  vaccine  events,  and  provide 
data  useful  in  clinic  and  program 
management. 


I 
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A  list  of  Subcommittee  members  and 
the  charter  of  the  Advisory  Committee 
will  be  available  at  the  meeting.  Those 
unable  to  attend  the  meeting  may 
request  this  information  f^m  the 
contact  person. 

Dated:  December  14, 1993. 
QiMter  A.  Rahinson, 
Acting  Executive  Secretary,  NVAC 
IFR  Doc  93-30998  Filed  12-20-93;  8:45  am] 

BiUMQ  COOC  41«»-1?^ 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  24  abbreviated  new  dmg 
applications  (ANDA's)  held  by  Bel-Mar 
Laboratories,  bic.  (Bel-Mar),  The  basis 
for  the  withdrawal  is  that  Bel-Mar  has 
repeatedly  failed  to  file  required  annual 
reports  on  these  ANDA's. 

EFFECTIVE  DATE:  January  20. 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Lola 
E.  Batson,  Center  for  Drug  Evaluation 
and  Research  (HFD-360).  Food  and 
Drug  Administration,  7500  Standish  PL, 
Rockville.  MD  20855, 301-594-1038. 

SUPPLEMENTARY  MFORMATION:  The 
holders  of  approved  applications  to 
market  new  drugs  or  antibiotic  drugs  for 
human  use  are  required  to  submit 
annual  reports  to  FDA  concerning  each 
of  their  approved  applications  in 
accordance  with  S  314.81  (21  CFR 
314.81). 

In  the  Federal  Register  of  June  29, 
1993  (58  FR  34814),  FDA  offered  Bel- 
Mar  an  opportunity  for  a  hearing  on  a 
proposal  to  withdraw  approval  of  24 
ANDA's  because  Bel-Mar  had  failed  to 
submit  the  required  annual  reports  for 
these  ANDA's.  Bel-Mar  did  not  respond 
to  the  opportunity  for  a  hearing.  Failure 
to  file  a  written  notice  of  participation 
and  request  for  a  hearing  as  required  by 
21  CFR  314.200  constitutes  an  election 
by  the  applicant  not  to  make  use  of  the 
opportunity  for  a  hearing  concerning  the 
proposal  to  withdraw  approval  of  the 
applications  and  a  waiver  of  any 
conteiUions  concerning  the  legal  status 
of  the  drug  products.  Therefore,  the 
Director  of  the  Center  for  IMig 
Evaluation  and  Research  is  %vitlMir8wii)g 


approval  of  the  24  ANDA's  listed  in  the 
table  below. 


ANOA  no. 


Food  and  Drug  Administration 
pocket  No.  93M-0223] 

Bel-Mar  Laboratories,  Inc.;  Withdrawal 
of  Approval  of  24  Abbreviated  New 
Drug  Applications 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 


80-710 
80-711 
80-712 

80-718 
80-741 
80-742 
80-743 
80-756 
80-757 

8(V-758 

80-759 

80-760 
80-761 
80-819 
80-820 

80-821 
80-822 
83-733 
8»-738 

83-739 

84-629 
84-752 
86-666 

87-135 


Dnjg 


Lidocaine  HydrocWoride  Ir^eo- 
tion.  1% 

Procaine  Hydrochloride  Injec- 
tion, 1% 

Thiamine  Hydrochloride  Injeo- 
tion,  200  miMgrams  (mg)/  mi- 
lliter (mL) 

Thiamine  Hydrochlonde  Injeo- 
lioo.  ^00vng^mL 

Testosterone  Proprionate  Injeo- 
bon,  25m^mL 

Testosterone  Proprionate  Ir^eo- 
tion,  50  mg/mL 

Testosterone  Proprionate  Ir^eo- 
tion,  100  mg/mL 

Procaine  Hydrochloride  Injec- 
tion, 2% 

Udocaine  HyAochkxide  Injecr 
Bon  2%  and  Epinephrine, 
1:100,0W 

Procaine  HydroclAxide  1%  and 
Epinephrine  Irtieclion, 

1:50,000 

Procaine  Hydrochloride  2%  and 
Epinephrine  Ir^edion, 

1:50.000 

Udocaine  Hyt^ochloride  Injec- 
tion. 2% 

Pyridoxine  Hydrochloride  Injeo- 
•on.  lOOmg^mL 

Vitamin  A  Paimitale  infection, 
50,000  units  bese/mL 

Lidocaine  Hydrochloride  1%  and 
Epinephrine  k^ection. 

1:100.000 

Chlorpheniramine  Maieate  Ir^ec- 
tion,  lOmgAnL 

Diphenphyc^amine  Hydro- 

chloride Ir^ection,  10  mg/mL 

Chtorpheniramine  Maieate  Injec- 
tion, 100  mg/mL 

Prednisolone  Acetate  Suspen- 
sion, 25  mg/mL  and  50  mg/ 
mL 

Sterile  Hydroconisone  Acetate 
Suspension,  25  mg/mL  and 
50  mg/mL 

Hydroxocobalamine  Injection. 
1.000  micrograms/mL 

Dexamethasone  Sodwrn  Phos- 
phate Injection,  4  mg'mL 

m-Predrd  fSterile 

Methylprednisotone    Acetate) 
Suspension.  40  mcj/mL 

m-Predrol  (Sterite 

Methylprednisolone    Acetate) 
Suspensiog  80  mg/mL 


supplements  thereto,  is  hereby 
withdrawn,  effective  January  20, 1994. 

Dated:  November  24, 1993. 
Roger  WiUiains, 

Acting  Director.  Center  for  Drug  Evohution 
andBesearch. 

[FR  Doc  93-30995  Filed  12-20-93;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
ICO-S20-94-4110-03;  COC50315I 

Colorado;  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

Under  the  provisions  of  Public  Law 
97-451,  a  petition  for  reinstatement  of 
oil  and  gas  lease  COC50315,  Weld 
County,  Colorado,  was  timely  filed  and 
was  accompanied  by  all  required  rentals 
and  royalties  accruing  from  October  h 
1993,  the  date  of  termination. 

No  valid  lease  has  been  issued 
affecting  the  lands.  The  lessee  has 
agreed  to  new  lease  terms  for  rentals 
and  royalties  at  rates  of  $10  per  acre  and 
16%  percent,  respectively.  The  lessee 
has  paid  the  required  $500 
administrative  fee  for  the  lease  and  has 
reimbursed  the  Bureau  of  Land 
Management  for  the  cost  of  this  Federal 
Register  notice. 

Having  met  all  the  requirements  lor 
reinstatement  of  the  lease  as  set  out  in 
secUon  31(d)  and  (ej  of  the  Mineral 
Leasing  Act  of  1920,  as  amended,  (30 
U.S.C  188(d)  and  (e)).  the  Bureau  of 
Land  Management  is  proposing  to 
reinstate  the  lease  effective  October  1. 
1993,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Questions  concerning  this  notice  may 
be  directed  to  Joan  Gilbert  of  the 
Colorado  State  Office  at  (303)  239-3783. 

Dated:  December  9. 1993. 
Kathleen  L.  Totk. 

Acting  Chief,  Fluid  Minerals  Adjudication 
Section. 

IFR  Doc  93-31032  Filed  12-20-93;  8:45  am] 

anjJNO  CODE  491IWS-M 


The  Director  of  the  Center  for  Drug 
Evaluation  and  Research,  under  seaion 
505(e)  of  the  Federal  Food.  Drug,  and 
CosraeUc  Act  (21  U.S.C  355(e}).  and 
under  authority  delegated  to  him  (21 
CFR  5.82).  finds  that  the  holder  of  the 
applications  listed  above  has  repeatedly 
failed  to  submit  reports  required  by 
§  314.81.  Therefore,  pursuant  to  this 
finding,  approval  of  the  ANDA's  listed 
above,  and  all  amendments  and 


[NM  010-4210-03;  NMNM  68518] 

Realty  Action;  Recreation  and  Public 
Purposes  (R4PP}  Act  Classification; 
New  Mexico 

agency:  Bureau  of  Land  Management. 
Department  of  the  Interior. 
ACTION:  Notice. 


SUMMART:  The  following  public  lands  in 
Santa  Fe  County,  New  Mexico  have 
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been  examined  and  found  suitable  for 
classification  for  lease  or  conveyance  to 
tbe  City  and  County  of  Santa  Fe  under 
tbe  provisions  of  the  Recreation  and 
Public  Purposes  Act,  as  amended  (43 
U.S.C  869  et  seq).  The  Qty  and  County 
of  Santa  Fe  propose  to  use  the  lands  for 
a  municipal  golf  course  and  recreation 
center,  landfill  administrative  site, 
public  shooting  range,  public  works 
ncility  and  County  SherifTs  Department 
training  facility. 

Nmr  Mexk*  Priadpd  MeridiaB.  Nmv 
Mexico 

T.  17  N..  R.  8  E.. 

Sec  21,  lot  1; 

Sec  22,  all: 

Sec  26,  lots  13  to  20,  inclusive;  lots  45  to 
52,  inclusive:  lots  77  to  84,  inclusive: 
lots  109  to  116.  inclusive:  loU  141  to 
148,  inclusive:  lots  173  to  180.  inclusive: 
lots  205  to  220,  inclusive:  lots  225  to 
256.  inclusive. 

Sec  27.  N'/i. 

Sec  35,  lots  1  to  8.  inclusive,  NEVi, 
E'/jNWV4.  NE'ASW'A,  and  NW'ASEv.. 

The  area  described  contains  1,716.38  acres 
in  Santa  Fe  County. 

The  lands  are  not  needed  for  Federal 
purposes.  Lease  or  conveyance  is 
consistent  with  ciurent  Bureau  of  Land 
Management  land  use  planning  and 
would  be  in  the  public  interest. 

FOB  FURTHER  INFORMATION  CONTACT:  Lora 
Yonemoto,  Bureau  of  Land 
Management,  Taos  Resource  Area,  224 
Cruz  Alta  Road,  Taos,  New  Mexico 
87571  or  at  (505}-75&-6851. 
A00RESSE8:  Comments  should  be  sent  to 
District  Manager,  Bureau  of  Land 
Management.  Albuquerque  District 
Office,  435  Montano  NE,  Albuquerque, 
NM  87107. 

SUPPI^MENTARY  INF0RMATK3N:  Lease  and/ 
or  conveyance  of  the  lands  will  be 
subject  to  the  following  terms, 
conditions,  and  reservations: 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  to  all 
applicable  regulations  of  the  Secretary 
of  the  Interior. 

2.  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States  Act  of  August  30. 
1890,  26  Stat.  391,  43  U.S.C  945. 

3.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine,  and  remove 
the  minerals. 

4.  Those  rights  for  an  access  road 
granted  to  the  New  Mexico  State  Police 
by  right-of-way  NMNM  64187. 

5.  Those  rignts  for  a  fiber  optic  toll 
line  granted  to  Mountain  States  T&T 
Company  by  right-of-way  NMNM 
57927. 

6.  Those  rights  for  a  pipeline  granted 
to  Gas  Company  of  New  Mexico  by 
right-of-way  NMSF  078788. 


7.  Those  rights  for  road  granted  to 
Santa  Fe  County  by  right-of-way  NMNM 
59177. 

8.  Those  rights  for  a  power 
transmission  line  granted  to  Plains 
Electric  GAT  Cooperative  Inc.  by  right- 
of-way  NMNM  011893. 

9.  Those  rights  for  a  power 
transmission  line  granted  to  Public 
Service  Company  of  New  Mexico  by 
right-of-way  NMNM  30521. 

10.  Those  rights  for  a  power 
transmission  line  granted  to  Public 
Service  Company  of  New  Mexico  by 
right-of-way  NMNM  59262. 

11.  Those  rights  for  powerline  anchor 
easements  granted  to  Plains  Electric 
G&T  Cooperative  Inc.  by  right-of-way 
NMNM  57913. 

12.  Mineral  mdterial  permit  NMNM 
69774  issued  to  the  Bureau  of  Land 
Management  for  sand  and  gravel. 

13.  Those  rights  to  be  granted  Santa 
Fe  County  for  roads  under  pending 
right-of-way  application  NMNM  90125. 

14.  Provisions  of  the  Resource 
Conservation  and  Recovery  Act  of  1976 
(RCRA)  as  amended,  42  U.S.C.  6901- 
6987  and  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  of  1980  (CERCLA)  as 
amended.  42  U.S.C.  9601  and  all 
applicable  regulations. 

15.  Any  other  reservations  that  the 
authorized  officer  determines 
appropriate  to  ensure  public  access  and 
proper  management  of  Federal  lands 
and  interests  therein. 

Upon  publication  of  this  Notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  lease  or  conveyance  under 
the  Recreation  and  Public  Purposes  Act 
and  leasing  under  the  mineral  leasing 
laws. 

Interested  parties  may  submit 
comments  regarding  the  proposed  lease/ 
conveyance  or  classiHcation  of  the  lands 
on  or  within  45  days  of  the  date  of 
publication  of  this  notice. 

Classification  Comments 

Interested  parties  may  submit 
comments  involving  the  suitability  of 
the  land  for  a  municipal  golf  course  and 
recreation  center,  landflU  administrative 
site,  public  shooting  range,  public  works 
facility  and  County  Sheriff's  Department 
training  facility. 

Comments  on  the  classification  are 
restricted  to  whether  the  land  is 
physically  suited  for  the  proposal, 
whether  the  use  will  maximize  the 
future  use  or  uses  of  the  land,  whether 
the  use  is  consistent  with  local  planning 
and  zoning,  or  if  the  use  is  consistent 
with  State  and  Federal  programs. 


Application  Comments 

Interested  parties  may  submit 
comments  regarding  the  specific  use 
proposed  in  Uie  application  and  plan  of 
development,  whether  the  BLM 
followed  proper  administrative 
procedures  in  reaching  the  decision,  or 
any  other  factor  not  directly  related  to 
the  suitability  of  the  land  for  a 
municipal  golf  course  and  recreation 
center,  landHll  administrative  site, 
public  shooting  range,  public  works 
facility  and  County  SherifTs  Department 
training  facility. 

Adverse  comments  will  be  reviewed 
by  the  State  Director.  In  the  absence  of 
any  adverse  comments,  this 
classification  will  become  effective  60 
days  from  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 

Dated:  December  15, 1993. 
Michael  R.  Ford. 
District  Manager. 
IFR  Doc.  93-31130  Filed  12-20-93:  8:45  am) 
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[MT-070-03-4333-004] 

Closure  of  Lands  to  Discharge  of 
Firearms;  Bear  Trap  Canyon 
Recreation  Area,  MT 

AGENCY:  Butte  District  Office,  Bureau  of 
Land  Management,  DOI. 
ACTION:  Closure  of  lands  to  the  discharge 
of  firearms. 

SUMMARY:  Public  notice  is  hereby  given 
that  under  the  provisions  of  part  8360 
of  43  CFR.  and  in  the  interest  of  public 
safety,  the  following  described  lands, 
under  the  jurisdiction  of  the  Bureau  of 
Land  Management,  are  hereby  closed 
effective  May  1, 1994,  to  the  discharge 
of  all  firearms.  The  lands  are  located  in: 

1. 4  S..  R.  1  W.. 
Sections  17, 18, 19,  20  and  30. 
Madison  County,  Montana. 

The  closure  includes  all  public  lands 
described  as  follows: 

Beginning  at  the  bridge  crossing  the 
outlet  to  Ennis  Lake  in  Section  30,  north 
along  the  South  Bear  Trap  Road  to  the 
Montana  Power  Company  (MPC)  power 
house.  All  lands  within  V*  mile  of  the 
South  Bear  Trap  Road  are  affected  by 
this  closure  including  lands  along  the 
southwest  boundary  of  the  Bear  Trap 
Canyon  Wilderness. 

Tne  above  described  public  lands 
total  900  acres  more  or  less.  The  lands 
are  located  in  Madison  County, 
Montana  and  are  commonly  referred  to 
as  the  Bear  Trap  Canyon  Recreation 
Area. 

The  above  described  lands  receive 
intensive  recreation  use  as  well  as 
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housing  four  MPC  employees.  Tbe 
continued  discharge  of  firearms 
constitutes  a  hazard  to  the  public  and 
MPC  employee  health  and  safety. 
DATES:  Effective  date:  May  1. 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Ed 
Scherick,  Area  Manager,  Dillon 
Resource  Area,  1005  Seiway  IMve. 
Dillon,  Montana  59725;  telephiuie  (406) 
683-2337. 

Dated:  December  9, 1993. 
Junes  R.  OwfaigB, 

District  Manager. 

IFR  Doc.  93-31033  Filed  12-20-93;  8:45  am] 
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Fish  and  WHdHfe  Service 

Aquatic  Nuisance  Species  Task  Force; 
Intentional  Introductions  PoRcy  Review 
Committee  Meeting 

AGENCY:  U.S.  Fish  and  Wildlife  Service. 
Department  of  the  Interior. 
ACTION:  Notice  of  meeting. 


SUMMARY:  This  notice  announces  a 
meeting  of  the  Intentional  Introductions 
Policy  Review  Committee  (Committee), 
a  committee  of  the  Aquatic  Nuisance 
Species  Task  Force.  Tlie  Committee  will 
meet  to  review  the  public  comments 
received  during  the  comment  period 
and  discuss  the  formulation  of  the  finai 
report  to  Congress. 
DATES:  The  Intentional  Introductions 
Policy  Review  Committee  will  n>eet 
fix)m  10  a.m.  to  4  pjn.  on  Monday, 
January  10, 1994. 
ADDRESSES:  The  Intentional 
Introductions  Policy  Review  Committee 
meeting  will  be  held  in  room  200.  U.S. 
Fish  and  Wildlife  Service  Building. 
4401  North  Fairfax  Drive.  Arlington.  VA 
22203. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dean  Wilkinson,  Intentional 
Introductions  Policy  Review  Committee 
Chair,  National  Marine  Fisheries 
Service,  Office  of  Protected  Resources, 
1335  Ea.st-West  Highway,  Silver  Spring, 
MD  20'JiO  at  (301)  713-2322. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (5  U.S.C  App. 
I),  this  notice  announces  a  meeting  of 
the  Intentional  Introductions  Policy 
Review  Committee,  a  committee  of  the 
Aquatic  Nuisance  Species  Task  Force 
established  undt>.r  the  authority  of  the 
Nonindigenous  Aquatic  Nuisance 
Prevention  and  Control  Act  of  1990 
(Pub  L  101-646,  104  Stat.  4761. 16 
use.  4707et  seq.,  November  29. 1990). 
Minutes  of  the  meetings  will  be 
maintained  by  the  Coordinator,  Aquatic 
Nuisance  Species  Task  Force,  room  840, 


4401  North  Fairfax  Drive,  Arlington, 
Viiginia  22203  and  will  be  available  for 

Eublic  inspection  during  regular 
usiness  hours,  Monday  through  Friday 
within  30  days  following  the  meeting. 

Dated:  December  16. 1993. 
GaryEdwanh, 

Assistant  Directoi^-Fisheries.  Co-Chair, 
Aquatic  Nuisance  Speciea  Task  Force. 
(FR  Doc  93-31102  Piled  12-20-93:  8:45  am) 
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Fish  and  WUdlife  Servico 


Aquatic  Nuisance  SfMcies  Task  Force 
Ruffe  Control  Committee  Meeting 

AGENCY:  Fish  and  Wildhfe  Service. 
Department  of  the  Interior. 
ACTION:  Notice  of  meeting. 


SUMMARY:  This  notice  announces  a 
meeting  of  the  Ruffe  Control  Conunittee 
(Committee),  a  committee  of  the  Aquatic 
Nuisance  Species  Task  Force.  The 
Committee  will  meet  to  discuss 
information  updates  on  growth  and 
spread  of  ruffe  in  western  Lake 
Superior,  review  progress  of  the 
proposed  ruffe  control  program  for 
release  for  public  review,  and  discuss 
the  range  reduction  component  of  the 
program  in  detail. 

DATES:  The  Ruffe  Control  Committee 
will  meet  from  1  p.m.  to5  p.m.  on 
Tuesday,  January  4. 1994  and  8  a.m.  to 
3  p.m.  on  Wednesday,  January  5,  1994. 
ADDRESSES:  The  Ruffe  Control 
Committee  meeting  will  be  held  at  the 
Holiday  hin  Duluth,  200  West  First 
Street,  Duluth.  MN  55802  (218)  722- 
1202. 

FOR  FURTHER  INFORMATXM  CONTACT: 
Tom  Busiahn,  Ruffe  Control  Conunittee 
Chair,  U.S.  Fish  and  Wildlife  Service, 
Fishery  Resources  Office.  2800  Lalte 
Shore  Drive  East,  Ashland,  Wisconsin 
54806  at  (715)  682-6185. 

SUPPI^MENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (5  U.S.C  App. ' 
I),  this  notice  announces  a  meeting  of 
the  Ruffe  Control  Committee,  a 
committee  of  the  Aquatic  Nuisance 
Species  Task  Force  established  under 
the  authority  of  the  Nonindigenous 
Aquatic  Nuisance  Prevention  and 
Control  Act  of  1990  (Pub.  L.  101-646, 
104  Stat.  4761. 16  U.S.C  4701  et  seq., 
November  29. 1990).  Minutes  of  the 
meeting  will  be  maintained  by  the 
Coordinator,  Aquatic  Nuisance  Species 
Task  Force,  room  840.  4401  North 
Fairfax  Drive.  Arlington,  Virginia  22203 
and  will  be  available  for  public 
inspection  during  regular  business 


hours,  Monday  through  Friday  within 
30  days  following  the  meeting. 

Dated;  December  16. 1993. 
GarySrfwartb, 

Assistant  Director— Fisheries,  CthChair. 
Aquatic  Nuisance  Species  Task  Force. 
IFR  Doc  93-31101  Filed  12-20-93;  8:45  ami 
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National  Parii  Service 

National  Register  o(  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  tiie  National  Register  were  received 
by  the  National  Park  Service  before 
December  11, 1993.  Pursuant  to  §  60.13 
of  36  CFR  part  60  %vritten  comments 
concerning  the  significance  of  tliese 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Paric 
Service,  P.O.  Box  37127,  Washington, 
DC  20013-7127.  Written  comments 
should  be  submitted  tjy  January  5, 1994. 
Carol  0.  Shull. 

Chief  of  negistration.  National  Register. 
ALABAMA 
Marrage  Caunty 

Roseland  Phntation  (Plantations  of  the 
Alabama  Canebrake  MPS)  Ck).  Rd.  54, 
about  2  mi.  SE  of  Faunsdala,  Paunsdale 
vicinity,  93001476 

LOUISIANA 

Iberville  Parish 

Trinity.  LA  77,  about  .3  mi.  S  of  jet.  with  LA 
76,  Rosedale,  93001493 

Union  Parish 

Garland  House.  701  Cherry  St.,  Bemice. 

93001495 
Heard.  /.  W.,  House.  605  Cherry  St.,  Benik», 

93001494 

MASSACHUSETTS 

Bristol  County 

Taunton  State  Hospital  (Massachusetts  State 
Hospitals  And  State  Schools  MPS).  W  bank 
of  the  Mill  R.  at  Danforth  St,  Taunton. 
93001484 

Hampsliire  County 

Monson  Developmentnl  Center 
(Massachusetts  Stole  Hospitals  And  State 
Schools  MPS).  200  State  Ave.,  Monson, 
93001483 

Middlesex  CouBtj 

Femald,  Walter  E..  State  School 
(Massachusetts  State  Hospitals  And  State 
Schools  MPS).  200  Trapelo  Rd..  Waltham, 
93001487 

Metropolitan  State  Hospital  (Massachusetts 
State  Hospitals  And  State  Schools  MPS), 
475  Trapelo  Rd.,  Waltham,  93001482 

Tewksbury  State  Hospital  (Massachusetts 
State  Hospitals  And  Slate  Schools  MPS). 
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let  of  East  and  Livingston  Sts.,  Tewksbury, 
930014S6 

Norfolk  County 

Medfield  State  Hospital  (Massachusetts  State 
Hospitals  and  State  Schools).  45  Hospital 
Rd..  Medfield.  93001481 

Wrentham  State  School  (Massachusetts  State 
Hospitals  And  State  Schools  MPS).  Jet.  of 
Emerald  and  North  Sts..  Wrentham, 
93001490 

Suffolk  Countj 

Massachusetts  Mental  Health  Center 
(Massachusetts  State  Hospitals  And  State 
Schools  MPS).  74  Fenwood  Rd..  Boston. 
93001489 

Worcester  County 

Templeton  Farm  Colony  (Massachusetts 
State  Hospitals  And  State  Schools  MPS). 
126  Royalston  Rd.,  Templeton.  93001485 

Westborou^  State  Hospital  (Massachusetts 
State  Hospitals  And  State  Schools  MPS). 
Along  Lyman  St.  N  of  Chauncy  Lake  and 
let.  of  South  St.  and  MA  9,  Westborough. 
93001488 

NORTH  DAKOTA 

Cass  County 

Pence  Automobile  Company  Warehouse.  301 
N.  P  Ave..  Fargo.  93001478 

SOUTH  CAROLINA 

Beaufort  County 

Altomaha  Town  (Yamasee  Indian  Towns  in 
the  South  Carolina  Low  Country  MPS). 
Address  Restricted,  Bluffton  vicinity, 
93001479 

Pocosobo  Town  (Yamasee  Indian  Towns  in 
the  South  Carolina  Low  Country  MPS), 
Address  Restricted.  Sheldon  vicinity, 
93001480 

TENNESSEE 

Cumberland  County 

Palace  Theater.  210  N.  Main  St..  Crossville 
93001477 

VnOMJNG 

Natrooa  County 

Natrona  County  High  School,  930  S.  Elm  St., 
Casper,  93001491 

Sweetwater  County 

Downtown  Hock  Springs  Historic  District. 
Roughly  bounded  by  K,  4th.  C.  2nd.  A  and 
5th  Sts..  Rock  Springs.  93001492 

|FR  Doc  93-31118  Filed  12-20-93;  8:45  am) 
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INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-33:  Sub-No.  78] 

Union  Pacific  Railroad  Co.— 
Atxandonment;  in  Saline,  Ottawa. 
Lincoln.  Russell,  Osborne  and  Rooks 
Counties.  KS 

The  Commission  iias  fouiid  that  the 
public  convenience  and  necessity 


permit  Union  Paciflc  Railroad  Company 
to  abandon  its  102-mile  rail  line  kno%-n 
as  the  Plainville  Branch,  from  milepost 
0.00  near  Salina  to  milepost  102.00  near 
Plainville,  In  Saline.  Ottawa,  Lincoln. 
Russell,  Osborne  and  Rooks  Counties. 
KS.  The  certificate  will  be  issued  30 
days  after  this  publication  unless  the 
Commission  also  finds  that:  (1)  A 
financially  responsible  person  has 
offered  financial  assistance  (through 
subsidy  or  purchase)  to  enable  rail 
service  to  continue;  and  (2)  it  is  likely 
that  the  assistance  would  fiilly 
compensate  the  railroad. 

Requests  for  public  use  conditions 
must  be  filed  with  the  Commission  and 
the  applicant  within  10  days  after 
publication. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and 
applicants  no  later  than  10  days  from 
the  publication  of  this  Notice.  The 
following  notation  shall  be  typed  in 
bold  face  on  the  lower  left-hand  comer 
of  the  envelope  containing  the  offer: 
"Section  of  Legal  Counsel.  AB-OFA". 
Any  offer  previously  made  must  be 
remade  within  this  10-day  period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  10905 
and  49  CFR  1152.27.  Requests  for  public 
use  conditions  must  conform  with  49 
CFR  1152.28(a)(2). 

Decided:  December  10. 1993. 

By  the  Commission.  Chairman  McDonald. 
Vice  Ctiairman  Simmons,  Commissioners 
Phillips,  and  Philbin.  Chairman  McDonald 
commented  with  a  separate  expression. 
Sidney  L.  Strickland,  Jr., 
Secretary. 
[FR  Doc.  93-31128  Filed  12-20-93;  8:45  am) 
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[Docltet  No.  AB-167  (Sub-No.  1 122X)] 

Consolidated  Rail  Corp.— 
Abandonment  Exemption;  In  Henry 
and  Madison  Counties,  IN 

Consolidated  Rail  Corporation 
(Conrail)  has  filed  a  notice  of  exemption 
under  49  CFR  part  1152  subpart  F— 
Exempt  Abandonments  to  abandon  its 
Honey  Creek  Secondary  line.  The  line 
extends  10.6  miles!  from  approximately 
milepost  110.05±  near  Honey  Creek,  in 
Henry  County,  to  approximately 
milepost  120.65±  in  Anderson.  Madison 
County. 

Conrail  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  any  overhead  traffic  on 
the  line  has  been  rerouted;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
government  entity  acting  on  behalf  of 


such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period;  and  (4)  the  requirements  at  49 
CFR  1105.7  (environmental  reports),  49 
CFR  1105.8  (historic  reports).  49  CFR 

1105.11  (transmittal  letter).  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  abandonment  shall  be 
protected  under  Oregon  Short  Line  R. 
Co.— Abandonment — Ck)shen,  360  I.C.C. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  January 
20, 1994.  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues.' 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2),2  and 
trail  use/rail  banking  requests  under  49 
CFR  1152.29  J  must  be  filed  by  January 
3. 1994.  Petitions  to  reopen  or  requests 
for  public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  January  10, 
1994.  with:  Office  of  the  Secretary.  Case 
Control  Branch.  Interstate  Commerce 
Commission,  VVashincton.  DC  20423. 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Robert  S. 
Natalini,  Two  Commerce  Square,  2001 
Market  St.,  P.O.  Box  41416. 
Philadelphia.  PA  19101-1416. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

Conrail  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any,  on  the 
environmental  and  historic  resources. 
The  Section  of  Energy  and  Environment 


'  A  stay  will  be  Issued  routinely  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues 
(whether  raised  by  a  party  or  by  the  Commission  s 
Section  of  Energy  and  Environment  in  its 
independent  investigation)  cannot  be  made  prior  to 
the  effective  date  of  the  notice  of  exemption.  See 
Exemption  of  Outof  Service  Bail  Unes.  5  I.CC.2d 
377  (1989).  Any  entity  seeking  a  slay  on 
environmental  concerns  is  encouraged  to  file  its 
request  as  soon  as  possible  in  order  to  permit  this 
Commission  to  review  and  act  on  the  request  before 
the  effective  date  of  this  exemption. 

'  See  Exempt,  of  Bail  Abandonment— Offers  of 
Finan.  Assist..  4  I.CCZd  164  (1967). 

»  The  Commission  will  accept  a  late-filed  trail 
use  request  as  long  as  it  retains  jurisdiction  to  do 
so. 
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(SEE)  will  issue  an  environmental 
assessment  (EA)  by  December  23, 1993. 
Interested  persons  may  obtain  a  copy  of 
the  BA  by  writing  to  SEE  (Room  3219, 
Interstate  Commerce  Commission, 
Washington.  DC  20423)  or  by  calling 
Elaine  Kaiser,  Chief  of  SEE,  at  (202) 
927-6248.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA  is 
available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  December  14. 1993. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Sidney  L.  Strickland,  Jr., 
Secretary. 

IFR  Doc.  93-31127  Filed  12-20-93.  8:45  am) 
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JUDICIAL  CONFERENCE  OF  THE 
UNITED  STATES 

Hearing  of  the  Judicial  Conference 
Advisory  Committee  on  Rules  of 
Bankruptcy  Procedure 

AGENCY:  Judicial  Conference  of  the 
United  States,  Advisory  CommittecMO 
Rules  of  Bankruptcy  Procedure. 
ACTION:  Notice  of  open  hearing. 

SUMMARY:  The  Advisory  Committee  on 
Rules  of  Bankruptcy  Procedure  has 
proposed  amendments  to  Bankruptcy 
Rules  8018,  9029,  and  9037.  The 
Judicial  Conference  Committee  on  Rules 
of  Practice  and  Prtx»dure  submits  these 
rules  for  public  comment.  All  comments 
and  suggestions  with  respect  to  them 
must  be  placed  in  the  bands  of  the 
Secretary  as  soon  as  convenient  and.  in 
any  event,  no  later  than  April  15, 1994. 

A  hearing  on  the  proposed 
amendments  will  be  held  by  the 
Advisory  Committee  on  Rules  of 
Bankruptcy  Procedure  at  the  Thurgood 
Marshall  Federal  Judiciary  Building, 
Fourth  Floor  Agency  Conference  Room, 
One  Columbus  Circle,  NE.,  Washington, 
DC,  on  March  25, 1994,  at  10  a.m. 

Anyone  interested  in  testifying  should 
write  to  Mr.  Peter  G.  McCabe,  Secretary, 
Conunittee  on  Rules  of  Practice  and 
Procedure,  Administrative  Office  of  the 
United  States  Courts,  Washington,  DC 
20544,  at  least  30  days  before  the 


Dated:  December  13, 1993. 
JohnlLRaUei. 

Chief.  Fules  Committee  Support  Office. 

(FR  Doc  93-31045  Filed  12-20-93;  8:45  am) 
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Meeting  of  ttte  Judtelal  Conference 
Advisory  Committse  on  Rules  of 
Bankruptqf  Procedurs 

AGENCY:  Judicial  Conference  of  the 
United  States,  Advisory  Committee  on 
Rules  of  Bankruptcy  Procedure. 
ACTKM:  Notice  of  open  meeting. 

SUMMARY:  The  Advisory  Committee  on 
Rules  of  Bankruptcy  Procedure  will 
hold  a  two-day  meeting.  The  meeting 
will  be  open  to  public  observation  but 
not  participation  and  will  commence 
each  day  at  8:30  a.m.. 
DATES:  February  24-25, 1994. 

ADDRESSES:  The  Cloister,  Sea  Island, 
Georgia. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  K.  Rabiej,  Chief,  Rules  Committee 
Support  Office,  Administrative  Office  of 
the  United  States  Courts,  Washington, 
DC  20544,  telephone  (202)  273-1820. 

Dated:  December  13, 1993. 
John  K.  Ralnei, 

Chief  Rules  Committee  Support  Office. 
IFR  Doc  93-31047  Filed  12-20-93:  8:45  am) 
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Hearings  and  Meeting  of  ttta  Judicial 
Conference  Advisory  Committee  on 
Rules  of  Civil  Procedure 

AGENCY:  Judicial  Conference  of  the 

United  States,  Advisory  Committee  on 

Rules  of  Civil  Procedure. 

ACTION:  Notice  of  open  hearing  and 

meeting. 


FOR  FURTHER  MFORMATION  CONTACT: 
John  K.  Rabiej,  Chief,  Rules  Committee 
Support  Office,  Administrative  Office  of 
the  United  States  Courts.  Washington. 
DC.  telephone  (202)  273-1820. 


SUMMARY:  The  Advisory  Committee  on 
Rules  of  Qvil  Procedure  has  proposed 
amendments  to  Civil  Rules  26,  43,  50, 
52,  59, 83,  and  84.  The  Judicial 
Conference  Committee  on  Rules  of 
Practice  and  Procedure  submits  these 
rules  for  public  comment.  We  request 
that  all  comments  and  suggestions  be 
placed  in  the  hands  of  the  Secretary  as 
soon  as  convenient  and,  in  any  event, 
no  later  than  April  15, 1994. 

In  order  that  persons  and 
organizations  wishing  to  do  so  may 
comment  orally  on  the  proposed 
amendments,  a  hearing  will  be  held  by 
the  Advisory  Committee  on  Rules  of 
Gvil  Procedure  at  the  United  States 
Courthouse,  1100  Commerce  Street. 
Dallas.  Texas,  on  April  6, 1994. 

Anyone  interested  in  testifying  should 
write  to  Mr.  Peter  G.  McCabe.  Secretary, 
Committee  on  Rules  of  Practice  and 


Procedure,  Administrative  Office  of  the 
United  States  Courts,  Washington,  DC 
20544,  at  least  30  days  before  the 
hearing. 

Also,  a  three-day  meeting  of  the 
Advisory  Committee  on  Rules  of  Qvil 
Procedure  will  be  held  at  the  Thurgood 
Marshall  Federal  Judiciary  Building, 
Fourth  Floor  Agency  Conference  Room, 
One  Columbus  Qrcle,  NE.,  Washington, 
DC  on  April  28-30. 1994.  The  meeting 
will  be  open  to  public  observation  but 
not  participation  and  will  begin  each 
day  at  8:30  a.m. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
K,  Rabiej.  Chief,  Rules  Committee 
Support  Office,  Administrative  Office  of 
the  United  States  CourU,  Washington, 
DC  telephone  (202)  273-1820. 

Dated:  December  13. 1993. 
John  K.  Rabiej, 

Chief  Rules  Committee  Support  Office: 
IFR  Doc  93-31044  Filed  12-20-93;  8:45  am| 
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Meeting  of  the  Judicial  Conference 
Advisory  Committee  on  Rules  of  CIvH 
Procedure 

AGENCY:  Judicial  Conference  of  the 
United  States,  Committee  on  Rules  of 
Civil  Procedure. 
ACTION:  Notice  of  open  meeting. 


SUMMARY:  The  Advisory  Committee  on 
Rules  of  Gvil  Procedure  will  hold  a 
three-day  meeting.  The  meeting  will  be 
open  to  public  ol»ervation  but  not 
participation  and  will  commence  each 
day  at  8:30  a.m. 
DATES:  February  21-23, 1994. 

ADDRESSES:  The  Cloister,  Sea  Island, 
Georgia. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  K.  Rabiej,  Chief,  Rules  Committee 
Support  Office,  Administrative  Office  of 
the  United  States  Courts,  Washington, 
DC  20544,  telephone  (202)  273-1820. 

Dated:  December  13. 1994. 
John  K.  Rabic), 

Chief  Rules  Committee  Support  Office. 
[FR  Doc.  93-31048  Filed  12-20-93;  8:45  am] 
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Hearing  and  Meeting  of  ttte  Judicial 
Conference  Advisory  Committee  on 
Appellate  Rules 

AGENCY:  Judicial  Conference  of  the 
United  States. 

ACTION:  Notice  of  open  hearing  and 
meeting. 


SlrtlMARY:  The  Advisory  Committee  on 
Federal  Rules  of  Appellate  Procedure 
has  proposed  amendments  to  Appellate 


Jbifirter  /  ML  St.  Na  2«S  f  Tundajt,  Deoenfar  21,  1991  J  Motiees 


Thaludkial  OonfciaDaBStaaiing 
CommillflBai  ftuks  offtactme  and 
Procedure  submits  these  rules  for  fmfalic 
comnmit.AM  mBBenli  ■od 
nmwlliw  wMh xeapactte tfaem sfaafl 
bapkadlBlfaB  handsMftlha  Secrataiy 
as  aaaBasoewamant  aBd.ia  any«««at, 
DoialBrAkaD  April  1^  1«»4. 

A^Manng  oo  the  prapoaed 

I  will  be  ]h»M  by  the 

■  Appellate  Rules 
at  \lmUwt)Bd  States  Comthouse,  lfl29 
Stout  Street,  Denver,  Colorado,  on 
Maroh  ft4.  tM4.  ai  2  pjo. 

Anyone  iiiliwwIiiH  ia  teeUfyiag  aheukl 
iwrite  to  Mr.  Paler  C.  McCabe,  Secretary, 
romaitttaean  Bales  of  Practice  and 
Procedure,  Adminiatrative  Office  of  die 
United  States  Courts.  Washingioa.  DC 
20544.  at  least  30  days  before  the 
hearing. 

Also,  a  two-day  meeting  of  the 
Ad'^sory  Oommittae  on  Appellate  Rules 
will  be  held  at  the  Hyatt  Regency 
DowBUH*m,  1750  Wekon  Street,  Denver, 
Colorado,  on  April  25-26. 1994.  The 
meefing  will  be  open  to  public 
observation  but  not  participation  and 
will  begin  each  day  at  8:30  a.m. 
FOR  nwnri  Myo—iTiOM  ocimtact;  )olm 
K.  KafaiBt.'OdaC  IbdesConunittee 
Support  Office,  Administrative  Office  of 
the  United  Slates  Courts.  Waahineton. 
DC  20544,  telephone  (202)  273-1820. 

Dated:  Decaraber  13, 1993. 
lohaLRalH^ 

Chief.  Bules  Committee  SupportOffice. 
(FR  Obc  fl3-ai042  Filed  12-2&-93: 8:45  am] 
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Il6arings  and  MaattiiQ  of  Iha  Judicial 
Confarenca  Advisory  Committee  on 
Rulea  of  EvWenoe 

AQBlcr:  Judicial  Conference  of  die 

Uniled  States.  Advisory  Committee  cm 

Rules  of  EvidBQCB. 

ACTION:  Notice  of  open  hearing  and 

meeting. 

SUMMAm:  The  Advisory  Committee  on 
Rules  of  Evidence  has  proposed 
amendments  to  Evidence  Rule  1102. 
The  Judicial  Conference  Committee  on 
Rules  of  Practice  and  Procedure  submits 
this  rale  for  public  comment.  We 
request  that  all  comments  and 
suggestions  be  placed  in  the  hands  of 
the  Secretary  as  soon  as  convenient  and, 
in  any  event,  no  later  than  April  15, 
1994. 

In  order  that  persons  and 
organizations  wishing  to  do  so  may 
comment  orally  on  the  proposed 
aniendntent.  a  hearing  will  be  heU  by 
the  Adwaory  Caanmittee  on  Rules  of 


Evidence  at  the  United : 
Courthouse,  room  317, 40 1 
Foley  SfBBn.Ma«r  XeriuMew  Yflrk.en 
Mur  ^  1984.  at«:aO«A. 

Anyone  interested  in  testifying  should 
write  to  Mr.  Peter  G.  McCabe,  Secretary, 
Committee  on  Rules  of  Practice  and 
Prooeduie.  Admiaktaaliue-Offiae  of  tbe 
UnitedStatas-Cauxts.  Waakingtiwi.  HT 
20544,  at  least  30  djysbefow^he 
hearing. 

Also,  a  twpo'^ay  meeting  ctf  the 
Advisory  Ceramittee  on  Rales  of 
Evidence  wJMtelidld^  (he  United 
States  Cautliiousa.ininM>m  31S.  on  May 
9-TO,  1OT4.  The  meeting  will  be  open  to 
public  observation  but  not  participation. 
On  May  9.  the  meeting  will  begin 
immediately  aflei  flie  hearing.  On  May 
10.  the  meeting  will  begin  trt  8:30  a.m. 
FOR  FtiRTHER  MKIRHATIQN  CONTACT:  John 
K.  Rabiej.  Chief,  Rules  Committee 
Support  Office,  Adnnnistrative  Office  of 
the  Uniled  StatesOotuts.lA'aflbington, 
DC.  telephone  (202)  273-1820. 

Dated:  December  13, 1993. 
JohnX.Kabiei. 

ChieJ.  Bulet  Committee  Support  Office. 
(FR  Doc  93-31043  Filed  12-20-93;  8:4S  tm] 
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Hearings  and  MaaVng  Of  Iha  Judicial 
Oonfannoe  AiMaofy  OonMnUtoaon 
Rules  of  Criminal 


AGENCT:  judicial  Conference  of  the 
United  States  Advisftry  Committee  on 
Rules  of  Criminal  Procedure. 
ACTION:  Noticeof  open  hearing  and 
meeting. 

SUMMARY:  The  Advisory  Coramhtee  on 

Rules  of  Criminal  Procedure  has 
proposed  amendments  to X^riminal 
Rules  5, 10. 43,  53,  57,  and  59.  The 
Judicial  Conference  Committee  on  Rules 
of  Practice  and  Procedure  submits  these 
rules  for  public  comment.  We  request 
that  all  comments  and  suggestions  be 
placed  in  the  Hands  of  the  Secretary  as 
soon  as  convenient  and,  in  any  event, 
no  later  than  April  15, 1994. 

In  order  that  persons  and 
organizafions  wishing  to  do  so  may 
comment  orally  on  the  proposed 
amendments,  a  hearing  vriil  be  held  by 
the  Advisory  Committee  on  Rules  of 
Crimir  j1  Procedure  at  the  United  States 
CourvL^^ise,  312  North  Spring  Street. 
Los  Angeles.  California,  on  April  4, 
1994. 

Anyone  interested  in  testifyiog  should 
write  to  Mr.  Peter  G.  MoCahe.  Secretary, 
CommiMee  on  Rules  of  Practice  and 
Procedure.  AdministrativeOffice  of  the 
United  States  Cowts.  Washington.  DC 
20544,  at  least  30  days  befese  the 
heaiiag. 


Alsa.-aiwo<day  aneettRgof  the 
Advisoiy  CenmiCteefln  Rules  «f 
Crimnul  Pteoadme  win  te  leld  at  the 
Tburgeod  Marshall  f^Brfersl  Judiciary 
Building,  FeaMh  Fleer  Agency 
Conierenoe  Room, One  Coliffiibus 
Circle,  NE.,  Washington,  DC,  on  Avnl 
18-19, 14M.  The  meeting  will  be  open 
to  public  observation  but  not 
participatien  and  will  be^  each  day  at 
9  a.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
JohnK.  Rabte).  Chief,  Rules  Committee 
Supfiort  Office.  Administrative  Office  of 
the  United  States  Courts,  Washington, 
DC,  telephone  (202)  Z73-lB2a 

Dated:  December  IS.  T993. 
JolmK.  Rabiei, 

Chief,  Bules  Committee  Support  Office. 
[FR  Doc.  93-31046  Filed  12-20-93,  «:45  am] 
Ba.LMQC00t  2»«-01-«l 


Committee  on  Rules  of  Practice  and 
Procedure 

AGENCY:  Judicial  Conference  of  the 
United  States,  Committee  on  f(ules  of 
Practice  and  Procedure. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  The  Committee  on  Rules  of 
Practice  and  f*rocBdijre  will  hold  a  four- 
day  meeting.  Hie  meeting  will  be  open 
to  public  observation  but  net 
participation  and  will  commence  each 
day  at  9  a.m.,  except  on  Wednesday 
when  it  wiTl  start  at  3  p.m.  . 
DATES:  January  12-15, 1994. 
A00RE86E8:  The  Westin  La  Paloma. 
3800  East  Sunrise  Drive,  Tucson. 
Arizona. 

FOR  FURTHER  INPORMATION  CONTACT: 
John  iC.  Rabie),  Chief,  Rules  Committee 
Support  Office,  Administrative  Office  of 
tbe  United  States  Courts.  Washington, 
DC  20544,  telephone  (202)  273-1820. 

Dated:  December  13, 1993. 
Jolin  K.  Rabiei, 

Chief,  Ttules  Committee  Support  Office. 
IFR  Doc  93-31049  Filed  12-20-93;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Adminlstrafion 
[Docl(atNo.t2-^ 

Norman  Alport.  M.D.;  Continuatton  of 
Registration 

On  Aprfl  1%,  1102,  the  Deputy 
Assistant  Adntinistrator,  Office  of 
Diversion  Control,  Drug  Enibroement 
Administration  tDEA),  issued  en  Order 
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to  Show  Cause  to  Norman  Alpert,  M.D. 
(Respondent),  111  Dedham  Street, 
Norfolk,  Massachusetts  02056,  seeking 
to  revoke  Respondent's  DEA  Certificate 
of  Registration,  AA7635850,  and  deny 
any  pending  applications  for  renewal  of 
such  registration.  The  Order  to  Show 
Cause  alleged  that  Respondent's 
continued  registration  would  be 
inconsistent  with  the  public  interest  as 
that  term  is  used  in  21  U.S.C.  823(f)  and 
824(a)(4). 

More  specifically,  the  Order  to  Show 
Cause  asserted  that  during  a  September 
1986  administrative  inspection  of 
Respondent's  registered  premises,  it  was 
revealed  that  Respondent  had  issued 
prescriptions  for  controlled  substances 
without  a  legitimate  medical  purpose; 
had  listed  in  his  records  that  he  had 
dispensed  over  5,000  dosage  units  o^ 
Schedule  II  controlled  sut^tances  to 
patients  who,  in  fact,  never  received 
such  drugs;  had  intentionally  falsified 
records  to  conceal  his  unlawful 
dispensation  of  controlled  substances; 
and  had.  in  1984. 1985  and  1986. 
purchased  90.3  percent.  77.8  percent 
and  92.3  percent,  respectively,  of  all 
Dilaudid.  a  Schedule  D  controlled 
substance,  purchased  by  practitioners  in 
the  State  of  Florida.  The  Order  to  Show 
Cause  further  maintained  that 
Respondent  was  indicted  on  four  counts 
of  possession  with  intent  to  unlawfully 
distribute  Dilaudid  in  violation  of  21 
U.S.C  841(a)(1),  conspiring  to  distribute 
Dilaudid  in  violation  of  21  U.S.C 
841(a)(1)  and  846,  failing  to  maintain 
accurate  records  of  his  controlled 
substances  in  violation  of  21  U.S.C 
842(a)(5)  and  knowingly  and 
intentionally  omitting  material 
information  fit)m  records  required  to  be 
kept  pursuant  to  the  Controlled 
Substances  Act  in  violation  of  21  U.S.C 
843(a)(4)(A).  The  Older  to  Show  Cause 
indicated  that  Respondent  pled  guilty  to 
and  was  convicted  of  two  counts  of 
violating  21  U.S.C.  842(a)(5)  and 
843(a)(4)(A). 

Respondent,  through  counsel, 
requested  a  hearing  on  the  allegations 
raised  in  the  Order  to  Show  Cause  and 
the  matter  was  placed  on  the  docket  of 
Administrative  Law  Judge  Mary  Ellen 
Bittner.  On  December  8, 1992,  a  hearing 
was  held  in  Boston,  Massachusetts.  On 
August  24, 1993,  the  administrative  law 
Judge  issued  her  opinion,  recommended 
ruling,  findings  of  fact  and  conclusions 
of  law.  The  Government  filed  limited 
exceptions  to  this  ruling  on  September 
13. 1993.  On  September  27, 1993,  the 
administrative  law  judge  transmitted  the 
record  in  this  proceeding  to  the 
Administrator.  Having  considered  the 
record  in  its  entirety,  and  pursuant  to  21 
CFR  1316.67.  the  Acting  Administrator 


hereby  issues  his  final  order  in  this 
matter  based  upon  the  findings  of  fact 
and  conclusions  of  law  set  forth  below. 

The  Acting  Administrator  finds  that 
Respondent  issued  prescriptions  to 
individuals  in  the  absence  of  legitimate 
medical  need  and  falsified  his  records  to 
conceal  this  illegal  conduct.  In  February 
1987,  the  Florida  Department  of 
Professional  Regulation,  after  initiating 
a  complaint  against  Respondent,  entered 
into  a  stipulation  whereby  Respondent 
agreed  to  relinquish  his  license  to 
practice  medicine  in  Florida  and  not 
seek  relicensure  in  that  state  and  to  not 
violate  any  state  or  federal  law. 
Respondent  moved  to  Massachusetts  in 
late  1986  and  became  the  medical 
director  of  NORCAP,  a  substance  abuse 
t-eatment  center.  In  June  1989,  in  the 
United  States  District  Court  for 
Massachusetts.  Respondent  pled  guilty 
to  and  was  convicted  of  two  counts  of 
violating  21  U.S.C  842  and  843  for  his 
illegal  activity  in  Florida.  He  was 
sentenced  to  two  years  probation  and 
assessed  a  $100.00  fine.  Respondent's 
probation  ended  April  4, 1992,  after  he 
had  complied  with  all  the  conditions 
imposed.  The  Massachusetts  Board  of 
Registration  in  Medicine  entered  a 
Consent  Order  in  1990  placing 
Respondent  on  probation.  This 
probation  was  terminated  without 
further  action  on  December  19, 1991. 

Pursuant  to  21  U.S.C  323(f)  and 
824(a)(4),  the  Administrator  may  revoke 
a  DEA  Certificate  of  Registration  or  deny 
any  application  for  registration  if  he 
determines  that  the  continued 
registration  would  be  inconsistent  with 
the  public  interest.  Section  823(f) 
requires  that  the  following  factors  be 
considered: 

(1)  The  recommendation  of  the 
appropriate  State  licensing  board  or 
professional  disciplinary  authority; 

(2)  The  applicant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances; 

(3)  The  applicant's  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances; 

(4)  Compliance  with  applicable  State, 
Federal  or  local  laws  relating  to 
controlled  substances;  and, 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  and  safety. 

The  Administrator  may  rely  on  any 
one  or  any  combination  of  these  factors 
when  determining  whether  an 
apphcation  should  be  denied  or  a 
registration  revoked.  See  Neveille  H. 
Williams,  D.D.S.,  51  FR  17556  (1986); 
Anne  L.  Hendricks.  M.D.,  51  FR  41030 
(1986).  The  administrative  law  judge 
correctly  found  that  all  the  factora  of  21 
U.S.C  823(0  were  relevant  to  a 


determination  of  whether  Respondent's 
continued  registration  would  be  in  the 
public  interest. 

llie  administrative  law  judge  noted 
that  Respondent  admitted  to  prescribing 
and  dispensing  huge  quantities  of 
controlled  substances  to  individuals 
without  any  legitimate  medical  purpose 
and  falsifying  prescriptions  and  medical 
records  to  disguise  this  illegal  activity. 
There  is  no  question  that  these  actions 
constitute  serious  violation  of  the 
Controlled  Substances  Act.  This  willful 
conduct  by  Respondent  was  not  only  a 
clear  violation  of  the  law  and 
regulations,  but  was  a  gross  failure  to 
live  up  to  the  responsibilities  of  a  DEA 
registrant.  Respondent's  criminal 
activity  violated  not  only  the  law,  but 
the  trust  placed  in  him  by  the  DEA  as 
well  as  his  patients. 

As  was  adduced  at  the  hearing. 
Respondent  engaged  in  this  egregious 
activity  during  a  stressful  period  in  his 
personal,  financial  and  profiessiona]  life. 
As  the  administrative  law  judge 
correctly  noted,  this  fact  does  not 
excuse  Respondent's  illegal  conduct. 
Respondent's  conduct  cannot  be 
rationalized  or  justified  in  any  way.  The 
Acting  Administrator  finds  significant, 
however,  Respondent's  recognition  of 
the  serious  abuse  of  his  privileges  as  a 
DEA  registrant,  and  his  sincere  regret  for 
his  actions.  While  this  does  not 
minimize  the  severity  of  Respondent's 
conduct,  it  does  provide  assurance  that 
Respondent  will  not  again  engage  in 
similar  behavior. 

The  Acting  Administrator  notes  that 
Respondent's  illegal  activity  with 
respect  to  controlled  substances 
terminated  in  May  1986.  Had  this  case 
been  adjudicated  at  that  time,  the  Acting 
Administrator  would  have  revoked 
Respondent's  DEA  Certificate  of 
Registration.  In  the  subsequent  seven 
years,  however,  Respondent  has 
maintained  his  DEA  registration  and 
acted  in  a  responsible,  trustworthy  and 
competent  manner.  As  the 
administrative  law  judge  pointed  out, 
while  the  lapse  in  time  since  his 
criminal  activity  is  not  dispositive,  it  is 
a  factor  to  be  weighed.  See  Thomas  H. 
McCarthy,  D.O.,  54  FR  20936  PEA 
1989)  affirmed.  Thomas  H.  McCarthy. 
D.O.  V.  Drug  Enforcement 
Administration,  No.  89-3496  (6th  Cir. 
Apr.  5, 1990)  (unpublished  opinion). 

The  Acting  Administrator  agrees  with 
the  administrative  law  judge  that 
Respondent's  registration  should  not  be 
revoked  and  adopts  her  opinion  and 
recommended  ruling,  findings  of  fact, 
conclusions  of  law  and  decision  in  its 
entirety.  In  its  exceptions,  the 
Government  urged  that  Respondent  be 
required  to  obtain  prior  approval  from 


67422  Federal  Rgyater  /  V<aL  5%,  No.  243  t  Tuesday.  December  21.  1993  J  Notices 


ths  DEA  in  the  eveot  he  cbose  to  leave 
his  cunrenl  positioa  aad  aeek  ether 
employment.  The  Acting  AdoiiiistEator 
feels  that  imposition  of  suoh  a 
lequirement  is  not  necessary. 

This  decision  should  in  no  way  be 
interpreted  as  an  endorsement  of 
Be^)ondeht's  past  illegal  behavior.  As 
BOted  earlier.  Respondent's  conduct 
would  have  resulted  in  the  revocation  of 
hia  DEA  Certificate  of  Segiatratian  bad 
his  case  been  before  the  Acting 
Administrator  shortly  after  his  iUegai 
activity.  Respondent's  behavior  cannot 
and  will  not.  be  condoned  or  excused. 
Respondent's  remorse  for  his  past 
actions  and  the  ^ct  that  he  has 
practiced  in  an  honorafotie  fip«hion  for 
the  pest  six  yean  provide  adequate 
asaaranca  that  Respondent  will  not 
repeat  his  prior  actions  and  lead  to  the 
conclusion  that  revocation  woold  net  be 
ap^mipriate. 

Accordingly,  the  Acting 
Adnrinistrator  of  the  Drug  &iforceinent 
Administration,  pursuant  to  the 
authority  vested  in  hira  by  21  U.S.C.  823 
and  824  and  28  CFR  O.lo6(b0,  her^ 
orders  that  hJorman  Alp)©rt,  M.D.'s  DEA 
Certificate  of  Registration,  AA763S8S0, 
be,  and  it  hereby  is,  continued.  This 
order  is  effective  immediately. 

Dated:  December  9, 1993. 
Stephen  H.  Greene, 

Adiag  Administrator  of  Ikug  Enfonement. 
IHl  Doc  93-31075  Filed  12-2&-«a;  S:«S  Moi 


DEPAfmiENT  OF  LABOR 

Eflapioyment  and  TnMag 
Administration 

C)ipnn  SioiTtta  Corp^  Grewi  Vaney. 
AZ;  Afrtomaliva  Oetarmination 
RofaiUlwg  AppHcattow  for 
Recoil  aittei  aliun 

After  being  granted  a  filing  extension, 
the  company  on  December  1. 1993 
requested  administrative 
.reconsideration  of  the  Department  of 
Labor's  Notice  of  Negative 
Detanaination  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  for  workers  at  the  aubiact 
firm.  The  Department's  Negative 
Determination  was  issued  on  October  7, 
1993  and  published  in  the  Fedend 
Safiater  on  October  29. 1993  (56  FR 
58167). 

The  company  states  tkat  &e  workers 
producing  copper  are  net  s^Mratety 
identiHable  from  those  who  produce 
moiybdeaum  compounds  who  wete 
certified  earlier  under  TA-W-i28.7ae. 


G>nclnsieB 

After  caraM  review  of  ttie 
application,  1  conclude  that  the  claim  is 
of  sufficient  weight  to  justify 
reconsideration  of  the  Department  (rf 
Labor's  prior  decision.  The  application 
is,  therefore,  granted. 

Signed  at  Washington.  DC  this  6th  day  of 
December  1993. 

Stqihen  A.  Waadoer. 

Deputy  Director,  Office  of  Legislation  » 
Actuariai  Services,  Unemployment  Insurance 
Service. 

[FR  Doc  93-31006  Filed  12-.20-a3;  8:45  am] 
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[TA-W-te.9M;  TA-W-M.807] 

Ooddentdi  Cbewical  Corp.,  9«»m 
Creek  and  Smwaanae  RIvor,  FL; 
Nogativa  Ootorminatlon  on 
econaraeraRton 


On  November  18, 1993.  the 
Department  issued  an  Affirmative 
Determination  Regarding  Application 
for  Reconsideration  for  workers  and 
former  workers  of  the  sub^  firm.  The 
notice  will  soon  be  published  in  the 
Federal  Register. 

A  company  oflicial  stated  that  imports 
of  monannaoninra  phosphate  (MAP)  in 
1992  and  1993  caused  decreased  sates 
and  production  of  diammonium 
phosphate  (DAP)  bv  the  subject  firm. 

The  company  suBmitted  a  list  of  DAP 
customers  that  are  thought  to  have 
purchased  the  imported  MAP. 

The  Department's  denial  was  based 
on  the  fact  that  the  increased  import 
criterion  of  the  Worker  Croup  Eligibility 
Requirements  of  the  Trade  Act  was  not 
met.  U.S.  imports  of  phosphoric  acid, 
concentrated  superphosphates  and  DAP 
were  negligible  relive  to  U.S. 
production  in  the  relevant  time  periods. 

In  file  initial  investigation  the 
Department  surveyed  the  major 
customers  of  the  subject  firm.  All  of  the 
respondents  wew  export  brokers  who 
sold  to  the  export  aaarkat  and  did  not 
import 

On  reconsideration,  the  Department 
obtained  a  list  of  DAP  customers  who 
were  thought  by  the  company  to  have 
purchased  imported  MAP  in  1992  and 
1993.  A  review  of  the  list  shows  that  all 
of  tfae  customers  but  one  are  located  off 
shaae.  A  dedioe  in  aales  to  the  export 
naeket  would  not  provide  a  basis  for 
worker  group  certification.  The  only 
domestic  customer  listed  accounted  for 
only  a  aoiaor  percent  of  the  company's 
salwin  1991, 1992  and  1993  and  had 
increased  purchases  of  DAP  from 
Occidental  Cbemtcal  in  the  first  11 
■lOttths  of  1903  compered -to  the  I 
year  of  1992. 


Fmally.  a  decline  in  price  lor  OAP 
would  not  provide  a  basis  for  a  worker 
group  oertificatian.  Price  is  not  one  of 
the  criteria  for  Worker  Group  EligibiUty 
under  the  Trade  Act 

Conclusion 

After  reconsideration,  I  affirm  the 
original  notice  of  negative 
determination  of  eligibility  to  apply  for 
adjustment  assistance  to  workers  and 
former  workers  of  Occidental  Chemical 
Cofporation's  Swift  Creek,  Florida  and 
Suwannee  River,  Florida  facihties. 

Signed  at  Washington.  DC,  this  6th  day  of 
Decemt)er  1993. 

Stephen  A.  Wandner, 

Deputy  Director,  Office  of  Legislation  & 
Actuarial  Service,  Unemployment  Insurance 
Senrjce. 

IFR  Doc.  93-31085  Filed  12-20-03:  8:45  am] 
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Determinations  Regarding  Eligft>inty 
To  Appty  for  Worker  AcQustment 
Assistance:  PPG  hidustries  Inc.,  et  al. 

In  aocordanoe  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistanoe  issued  during  the  period  of 
November,  1993.        ^ 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adju^ment  assistance  to  be  issued,  eadi 
of  the  group  eligibility  requirements  of 
section  222  of  the  Act  must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  Ae  workers  in  the 
workers*  firm,  or  an  appropriate 
subdivision  tiiereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  Uie  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Oelmnisations 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

TA-W-29/9M:  PPG  industries.  *ic.. 
Foi:dCity.PA 

in  tiie  fiDMewiag  cases.  Ilie 
inwastigation  Kwaotod  that  thecnteria 
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for  eligibility  has  not  been  met  for  the 
reasons  specified. 
TA-W-29.158;  Intemationat 

WoodwoHcers  of  America,  Local 
Shop  33-436.  Medford.  OR 
the  woricers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-29.143:  Washington  Forge.  Inc.. 
Englishtown,  NJ 
The  workers*  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
19J^. 

TA-W-28.971;  Penco  ofLyndhurst.  Inc.. 
Lyndhurst.  NJ 
The  investigation  revealed  that  sales 
and  production  at  the  subject  firm 
increased  in  1992  compared  with  1991. 
There  were  no  employment  declines  in 
this  period. 

TA-W-29,035;  Gainco.  Inc..  Corpus 
Christi.  TX 
Customers  did  not  import  natural  gas 

during  the  period  under  investigation. 

TA-W-28.943;  Joseph  E.  Seagram  6- 
Sons.  Inc..  House  of  Seagram.  South 
J I  San  Francisco.  CA 
In  early  1993.  there  was  a  corporate 

decision  made  by  Joseph  E.  Seagram  & 

Soils.  Inc  to  contract  its  bottling  activity 

for  South  San  Francisco,  CA  facility  to 

another  domestic  firm. 

TA-W-29.061;  Allied  Signal.  Inc.. 
,  F/7ters  &■  Spark  Plugs.  Pawtucket 
\  Avenue  Facility.  Rumford.  RI 
mcreased  imports  did  not  contribute 

importantly  to  worker  separations  at  the 

fir$i. 

Afifinnative  Determinations 

TA-W-29. 1  SO;  Snnw  Hill  Apparel  Co.. 
Snow  Hill.  NC 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October 
13, 1992. 

TA-W-29.188;  General  Automotive 

I  Specialty  Co..  Inc..  North 

I  Brunswick.  NJ 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October 
27, 1992. 

TA'-W-29.167:  Variety  KniU  North 
Bergen,  NJ 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October 
18, 1992. 

TA-W-29.009:  ABB  Power  T&DCo.. 
Inc.,  Muncie,  IN 
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A  certification  was  issued  covering  all 
workers  separated  on  or  after  Aui?ust  2, 
1992. 

TA-W-29.081:  Airshield  Corp.. 
Bridgeport.  CT 
A  certification  was  issued  cov«-ing  all 
workers  separated  on  or  after  September 
12. 1992. 

TA-W-29.074:  Coal  Street  Mfg..  Wilkes 
Barre.PA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  September 
14. 1992. 

TA-W-29.089;  Pikes  Peak 

Greenshouses,  Inc..  Lafayette.  CO 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  September 

20. 1992. 

TA-W-29.069:  Northland.  A  Scott 
Fetzer.  Co..  Watertown.  NY 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October 

29. 1993. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  November, 
1993.  Copies  of  these  determinations  are 
available  for  inspection  in  room  C-4318, 
U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington. 
DC  20210  during  normal  business  hours 
or  will  be  mailed  to  persons  who  write 
to  the  above  address. 

Dated:  December  7, 1993. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc  93-31087  Filed  12-20-93;  8:45  am] 
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Signed  in  Washington,  DC,  this  December 
10, 1993. 

Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 
AssistaiKe. 

IFR  Doc  93-31083  Filed  12-20-93;  8:45  am| 
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n'A-W-29,038) 

Saha-Unlon  International  (QA),  Inc., 
Tallapoosa,  GA;  Investigations 
Regarding  Certifications  of  Eliglbnity 
To  Apply  for  Worker  Adjustment 
Assistance;  Correction 

This  notice  corrects  the  notice  for 
petition  TA-W-29.038  which  was 
published  in  the  Federal  Register  on 
October  5, 1993  (58  FR  51883)  in  FR 
Document  93-24370.  A  printing  error 
concerning  the  name  of  Saha-Union 
International,  (GA),  Inc.,  (TA-W- 
29,038)  appears  in  the  5th  line  of  the 
first  colunm  in  the  appendix  table  on 
page  51883.  The  name  should  read 
"Saha-Union  International  (GA),  Inc.. 
(Wkrs)"  instead  of  "Venus  Thread.  Inc 
(Wkrs)". 

Appendix 


Investigations  Regarding  Certifications 
of  Eligibility  to  Appty  for  Worker 
Adjustment  Assistance;  Texas 
Instruments,  Inc,  et  aL 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  woiicers  are  eligible  to  apply  for 
adjustment  assistance  under  title  n, 
chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantia!  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  show  below, 
not  later  than  January  3, 1994. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  January  3, 1994. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW.. 
Washington.  DC  20210. 

Signed  at  Washington.  DC.  this  6th  day  of 
December  1993. 
MarviB  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 
Assistance. 


Petitioner  (union^vo(kafs/firm) 


Taxis  Instnjments.  Inc.  (Wkrs) 


Location 


Abilene.  TX 


Dale  re- 
ceived 


12/06«3 


Date  of  pe- 
tition 


11/19/93 


Petition 
No. 


29.289 


Aftides  produced 


Missile  guidance  systems. 
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Appendix— Continued 


Petitioner  (union^M)(ken/fiml) 


Stevens  Sportswear  Co..  Inc.  (Wkrs) , 

Simpson  Timbef  Co.  (IWA)  

Sandvik  Special  Metals  Corp.  (CAWIU) 

Raytheon  (WKrs) „ 

Praxair— Linde  Oiv.  (OCAW) _. 

Nestle  Beverage  Co.  (Co)  

Marathon  Oil  Co.  (OCAW) 

L&M  Fashions  (Wkrs)  , 

Lear  Seating  (UAW)  

Control  Techniques  ECS  (lUE)  

Lake  Stevens  Timber,  Inc.  (Wkrs) 

Hoechst  Ceianese  Corp.  (IBT)  

Emerson  Radio  (Wkrs)  

Doe  Spun,  Inc.  (ILGWU)  

Digital  Equipment  ICorp.  (Wkrs) 

Decision  Data  Senrice  (Wkrs)  

Bhalla  Lighting,  Inc.  (Wkrs)  

Akers  Manufacturing  (ILGWU)  

Royal  Seahorse  Devetopment,  Inc.  (Wkrs)  .. 

Bausch  &  Lomb  (Wkrs)  _„ 

Century  Curtain  Co.  (Co) ._ 

LN  Corporation  (Wkrs)  _ 


Locatkm 


Taytorsville,  MS  .... 

Kortoel,  CA 

KennewKk,  WA  .... 

Waltham,  MA  

Tonawarida,  NY  ... 

Sunbury,  OH  

Indianapolis,  IN  .... 

Hialeah,  FL 

Morrtstown,  IN 

Fairmont.  WV 

Lake  Stevens,  WA 

Coventry.  Ri^ 

Princeton.  IN  

Emigsville.  PA 

Roxbury,  MA 

Horsham,  PA 

West  Caldwell,  NJ 

Berwick.  PA 

San  Antonio,  TX  ... 

Oakland,  MD 

PineWufl,  NC 

Dallas.  TX  


Date  re- 
ceived 


12/06/93 
12A)6/93 
12/06/93 
12/06/93 
12/06/93 
12/06/93 
12/06/93 
12A)6/93 
12/06/93 
12/06/93 
12/06/93 
12/06/93 
12/06/93 
12/06/93 
12/06/93 
12/06«3 
12/06/93 
12A)6/93 
12/06/93 
12/06/93 
12/06/93 
12/06/93 


Date  of  pe- 
tition 


11/17/93 
11/19/93 
11/18/93 
11/24/93 
11/26/93 
11/23/93 
11/16/93 
11/09/93 
11/19/93 
11/16/93 
11/01/93 
11/04/93 
11/23/93 
10/19/93 
11/15/93 
11/16/93 
11/20/93 
11/29/93 
11/24/93 
11/24/93 
11/23/93 
11/09/93 


Petition 
No. 


29.290 
29,291 
29,292 
29,293 
29,294 
29,296 
29,296 
29,297 
29,298 
29,299 
29,300 
29,301 
29,302 
29,303 
29,304 
29,305 
29,306 
29,307 
29,308 
29,309 
29,310 
29.311 


Articles  produced 


Chikjren's  outerwear. 

Timber. 

Zirconium  tubing. 

Communicatkxi  systems. 

Air  separation  equipment. 

Nestle  decafleinated  cotfee. 

Refined  petroleum  products. 

Men's  formal  pants. 

Cab  seat  frames. 

Electronic  control  equipnr>enL 

Cedar  lumber. 

Dye  solvents. 

Parts  distribution. 

Ctiiklrenswear. 

Cable  sub-assemblies. 

Repairs  computers. 

High  pressure  sodium  lamps. 

Dresses. 

Oil.  gas  dnlKng. 

Sur^lass  lenses. 

Drapieries. 

Hot  &  coM  rolled  sheet. 
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Upiohn  Co^  North  Haven,  CT;  Negative 
Detenninatton  on  Remand 

Pursuant  to  the  Department's  consent 
motion  for  a  remand  in 
Communications  Workers  of  America, 
AFL-aO.  V.  Secretary  of  Labor  (USOT 
92-09-00608).  the  Department  is 
afllrming  its  initial  denial  of  eligibility 
for  workers  at  the  Upjohn  Company  in 
New  Haven.  Connecticut  who  filed 
under  petition  TA-W-26,999  to  apply 
for  worker  adjustment  assistance. 

The  issue  here  involves  a  worker 
group  which  was  initially  certified 
under  petition  TA-W-24.041.  The 
worker  group  produced  several 
industrial  chemicals,  the  largest 
component  of  production  was 
dichlorobenzidine  dihydro — DCB.  As  a 
consequence  of  the  workers  at  North 
Haven  not  being  separately  identifiable 
by  product,  all  the  workers  were 
certified  because  of  increased  imports  of 
DCB. 

All  production  of  1X3  at  North  Haven 
ceased  in  1989;  all  production  of 
industrial  chemicals  at  North  Haven 
ceased  in  1990  or  very  early  in  1991.  As 
a  consequence,  the  name  of  the  North 
Haven  facility  was  changed  from  the 
Fine  Chemical  Division  of  Upjohn 
Company  to  the  North  Haven 
Operations  of  the  Upjohn  Company. 

Plaintiff  states  continuing  worker 
separations  after  the  expiration  (April 
11. 1992)  of  the  statutory  two-year 


certification  period  of  TA-W-24.041. 
Plaintiff  claims  that  the  worker  group 
should  be  re-certified  because  the 
conditions  are  the  same  that  justified 
the  earlier  certification.  Plaintiff  also 
claims  that  the  Department  should  have 
used  the  same  base  year  as  it  used  in 
certifying  the  earlier  petition  because, 
but  for  Federal  decommissioning 
requirements,  all  of  the  workers  covered 
by  the  current  petition  would  have  been 
separated. 

Given  that  section  231(lHB)  of  the 
Trade  Act  does  not  permit  the 
certification  of  workers  laid  off  more 
than  two  years  from  the  date  of  issue  of 
a  certification,  the  remaining  more 
senior  workers'  only  recourse  for 
certification  was  to  file  a  new  petition — 
TA-W-26.999. 

The  plaintifTs  claims  for 
recertification  are  not  valid  for  a  number 
of  reasons.  First,  the  Department's 
investigation  und^i"  petition  (TA-W- 
26,999),  shows  that  the  workers  were 
only  producing  intermediate 

!>harmaceuticals.  a  different  product 
rom  that  for  which  the  woriiers  were 
previously  certified.  Further,  these 
intermediate  pharmaceuticals  were 
integrated  into  the  production  of 
steroids  at  Upjohn 's  Kalamazoo. 
Michigan  facility  which  was  not  under 
certification.  Sales  and  production  of 
intermediate  pharmaceuticals  at  North 
Haven  increased  in  1992  compared  to 

1991  and  remained  steady  in  1993. 
Employment  on  intermediate 
pharmaceuticals  has  remained  steady  in 

1992  and  in  1993. 

Also,  the  remaining  workers  at  North 
Haven,  not  producing  intermediate 


pharmaceuticals,  were  engaged  in 
decommissioning  the  plant.  These 
findings  would  not  provide  a  basis  for 
using  the  same  base  year  used  in  the 
certification  of  the  North  Haven  worker 
group  because  the  worker  certification 
was  based  on  increased  imports  of  a 
diflierent  product— DCB<  a  textile  dye. 
which  was  last  produced  in  1989. 

Further,  with  respect  to  the  Federal 
decommissioning  requirements,  the 
Department  cannot  take  into  account  the 
layoffs  that  would  have  occurred  had  it 
not  been  for  the  new  continued 
employment  conditions  created  by  the 
Federal  decommissioning  requirements. 
The  requirements  of  other  Federal  laws 
do  not  provide  a  basis  for  relief  under 
the  Trade  Act.  Furthermore,  the  fact  that 
the  petitioning  workers  under  TA-W- 
24,041  were  retained  to  decommission 
the  plant  represents  a  management 
decision  not  to  separate  these  workers  at 
the  time  of  the  original  p>etition 
Consequently,  the  base  year  of  the 
original  petition  cannot  be  used. 

Oertification  under  the  Trade  Act  is 
not  for  everyone  who  is  in  some  way 
affected  by  import  competition  but  only 
for  those  whose  separations  which  were 
caused  importantly  by  increased 
imports  of  like  or  directly  competitive 
articles  with  articles  produced  by  the 
workers'  firm  and  which  contributed 
importantly  to  declines  in  sales  or 
production  and  employment  at  the 
workers'  firm. 

Conclusion 

After  reconsideration,  I  affirm  the 
original  notice  of  negative 
determination  of  eligibility  to  apply  for 
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adjustment  assistance  for  workers  and 
former  workers  of  the  Upjohn  Company, 
North  Haven.  Connecticut. 

Signed  at  Washington.  DC  this  6th  day  of 
December  1993. 
Stephen  A.  Wandner, 
Deputy  Director,  Office  of  Legislation  &■ 
Actuarial  Service.  Unemployment  Insurance 
Service. 

IFR  Doc  93-31064  Filed  12-20-93;  8:45  am) 
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Pension  and  Welfare  Benefits 
Administration 

Advisory  Council  on  Employee  Welfare 
and  Pension  Benefits  Plan;  Meeting 

Pursuant  to  the  authority  contained  in 
Section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA),  29 
U.S.Q  1142.  a  public  meeting  of  the 
Advisory  Council  on  Employee  Welfare 
and  Pension  Benefit  Plans  will  be  held 
on  January  27. 1994.  in  suite  N-3437 
AS,  U.S.  Department  of  Labor  Building. 
Third  and  Constitution  Avenue.  NW.. 
Washington.  DC  20210. 

The  purpose  of  the  meeting,  which 
vtfill  begin  at  9:30  a.m.  is  to  consider  the 
items  listed  below  and  to  invite  public 
comment  on  any  aspect  of  the 
administration  of  ERISA. 

I.  Introduction  of  New  Council  Members 

II.  Assistant  Secretary's  Report 

A.  PWBA  Priorities  for  1994 

B.  Report  to  Congress 
C  Miscellaneous  Issues 

D.  Announcement  of  Council  Chairperson 
and  Vice  Chairperson 

III.  Introduction  of  PWBA  Senior  Staff  and 

Orientation  of  New  Members 

IV.  Report  of  Advisory  Council  Working 

Groups  (1992/1993  Term) 

V.  Determination  of  Council  Working 

Group/s  for  1994 

VI.  Establish  Council  and  Working  Group 

Meeting  Dates 

VII.  Statements  from  the  General  Public 
Vin.  Adjourn 

Members  of  the  public  are  encouraged 
to  file  a  written  statement  pertaining  to 
any  topic  concerning  ERISA  by 
submitting  20  copies  on  or  before 
January  10, 1994  to  William  E.  Morrow. 
Executive  Secretary,  ERISA  Advisory 
Council.  U.S.  Department  of  Labor,  suite 
N-5677,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210.  Individuals  or 
representatives  of  organizations  wishing 
to  address  the  Advisory  Council  should 
forward  their  request  to  the  Executive 
Secretary  or  telephone  (202)  219-8753. 
Oral  presentations  will  be  limited  to  ten 
minutes,  but  an  extended  statement  may 
be  submitted  for  the  record. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 


such  statements  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  January  10, 1994. 

Signed  at  Washingtoa.  DC,  this  15th  day  of 
December  1993. 

OlenaBerg. 

Assistant  Secretary.  Pension  and  Welfare 
Benefits  Administration. 
(PR  Doc.  93-31076  Filed  12-20-93;  8:45  am) 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Expansion  Arts  Advisory  Panel: 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Expansion  Arts  Advisory  Panel  (Dance/ 
Music  Section)  to  the  National  Council 
on  the  Arts  will  be  held  on  January  10- 
14. 1994.  from  9:15  a.m.  to  6  p.m.  on 
January  10. 1994;  from  9  a.m.  to  6  p.m. 
on  January  11-13. 1994;  and  from  9  a.m. 
to  5:30  p.m.  on  January  14. 1994.  This 
meeting  will  be  held  in  room  730.  at  the 
Nancy  Hanks  Center.  1100  Pennsylvania 
Avenue,  NW..  Washington.  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  January  10, 1994  from 
9:15  a.m.  to  10:30  a.m.  for  opening 
remarks  and  a  general  overview  and  on 
January  14. 1994.  from  3  p.m.  to  5  p.m. 
for  a  policy  discussion. 

The  remaining  portions  of  this 
meeting  from  10:30  a.m.  to  6  p.m.  on 
January  10, 1994;  from  9  a.m.  to  6  p.m. 
on  January  11-13. 1994;  and  from  9  a.m. 
to  3  p.m.  on  January  14. 1994  are  for  the 
purpose  of  panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given 
in  conndence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  24. 1992.  these  sessions  will 
be  closed  to  the  public  piu^uant  to 
subsection  (c)(4).  (6)(B)  of  section  552b 
of  title  5.  United  States  Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussion  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

It  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 


Office  of  Special  Constituencies. 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20506. 202/682-5532, 
TYY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine,  Committee  Management 
Officer.  National  Endovirment  for  the 
Arts.  Washington,  DC  20506.  or  call 
202/682-5439. 

Dated:  December  15. 1993. 
Yvonne  M.  Sabine, 

Director,  Office  of  Panel  Opemtion.  National 
Endowment  for  the  Arts. 
IFR  Doc.  93-31025  Filed  12-20-93;  8:45  ami 
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Media  Arts  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Media  Arts 
Advisory  Panel  (American  Film 
Institute  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on 
January  5, 1994,  from  10  a.m.  to  4:30 
p.m.  This  meeting  will  be  held  in  room 
716,  at  the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  from  10  a.m.  to  10:15  a.m. 
for  introductory  remarks. 

The  remaining  portions  of  this 
meeting  from  10:15  a.m.  to  4:30  p.m.  are 
for  the  purpose  of  panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  24, 1992,  these  sessions  will 
be  closed  to  the  public  pursuant  to 
subsection  (c)(4).  (6)(B)  of  section  552b 
of  title  5.  United  States  Code. 

Any  person  may  otKerve  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies. 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  202/682-5532, 
TTY  202/682-5496.  at  least  seven  (7) 
days  prior  to  the  meeting. 
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Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine.  Committee  Management 
Officer,  National  Endowment  for  the 
Arts.  Washington.  DC  20506,  or  call 
202/682-5439. 

Dated:  December  15. 1993. 

Yvonne  M.S«biM. 

Director.  Office  of  Panel  Operation.  National 
Endowment  for  the  Arts. 

|FR  Doc.  9J-31026  Filed  12-20-93;  8:45  am) 
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Media  Arts  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  hereby 
given  that  a  meeting  of  the  Media  Arts 
Advisory  Panel  (FilmA'ideo 
Experimental  Prescreening  Section)  to 
the  National  Council  on  the  Arts  will  be 
held  on  January  11-13. 1994  frt)m  9  a.m. 
to  6:30  p.m.  on  January  11-12. 1994  and 
from  9  a.m.  to  5:30  p.m.  on  January  13. 
1994.  This  meeting  will  be  held  in  room 
716,  at  the  Nancy  Hanks  Center,  110 
Pennsylvania  Avenue.  NW.. 
Washington.  DC  20506. 

This  meeting  is  for  the  purpose  of 
application  evaluation,  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  Agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  24.  1992.  these  sessions  will 
be  closed  to  the  public  pursuant  to 
subsections  (c)(4).  (6)(B)  of  section  552b 
of  title  5.  United  States  Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine.  Advisory  Committee 
Management  Office.  National 
Endowment  for  the  Arts.  Washington. 
DC  20506,  or  call  (202)  682-5439. 

Dated:  December  15. 1993. 
Yvonne  M.  Sabino, 
Director.  Panel  Operations,  National 
Endowment  for  the  Arts. 
|FR  Doc.  93-31027  Filed  12-20-93;  8:45  am| 
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NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordkeeping  Requirements:  Office 
of  Management  and  Budget  (0MB) 
Review 

AGENCY:  Nuclear  Regulatory 
Commission  (NRC). 
ACnOM:  Notice  of  the  0MB  review  of 
information  collection. 


SUMMARY:  The  Nuclear  Regulatory 
Commission  has  recently  submitted  to 
0MB  for  review  the  following  proposal 
for  collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

1.  Type  of  submission,  new.  revised, 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  "Codes  and  Standards  for 
Nuclear  Power  Plants:  Subsection  IWE 
and  Subsection  IWL". 

3.  The  form  number  if  applicable:  Not 
applicable. 

4.  How  often  is  the  collection 
required:  The  American  Society  of 
Mechanical  Engineers  Boiler  and 
Pressure  Vessel  Code  (ASME  Code) 
requires  that  Subsection  IWE  and 
Subsection  IWL  reports  be  submitted  to 
the  regulatory  and  enforcement 
authorities  having  jurisdiction  at  the 
plant  site.  The  inservice  inspection 
reports  of  Subsection  IWL  must  be 
submitted  every  five  years.  The 
inservice  inspection  reports  of 
Subsection  IWE  must  be  submitted 
every  three  and  a  half  years.  The 
modified  requirements  at  50.55(b)(2)(ix) 
which  are  reported  in  the  ISI  Summary 
Report  would  be  submitted  with  the 
Subsection  IWL  report.  The  ASME  Code 
requires  that  these  records  and  reports 
be  retained  for  the  service  lifetime  of  the 
component  or  system. 

5.  Who  will  be  required  or  asked  to 
repKJrt:  Nuclear  power  plant  licensees. 

6.  An  estimate  of  the  number  of 
respondents:  117. 

7.  An  estimate  of  the  number  of  hours 
annually  needed  to  complete  the 
requirement  or  request:  117.000  hours 
over  the  first  four  years  (1,000  hours  per 
plant)  for  development  of  the  inservice 
inspection  plan,  plus  12,000  hours 
(1,180  per  plant)  for  the  periodic  update 
of  the  plan. 

8.  An  indication  of  whether  Section 
3504(h),  Pub.  L.  96-511  applies: 
Applicable.  v. 

9.  Abstract:  The  Nuclear  Regulatory 
Commission  (NRC)  proposes  to  amend 
its  regulations  to  incorporate  by 
reference  the  1992  Edition  with  the 
1992  Addenda  of  Subsection  IWE, 
"Requirements  for  Class  MC  and 
Metallic  Liners  of  Class  CC  Components 
of  Light-Water  Cooled  Power  Plants." 
and  Subsection  IWL.  "Requirements  for 
Class  CC  Concrete  Components  of  Light- 
Water  Cooled  Power  Plants."  of  Section 
XI,  Division  1.  of  the  American  Society 
of  Mechanical  Engineers  Boiler  and 
Pressure  Vessel  Code  (ASME  Code)  with 
specified  modifications  and  a  limitation. 
Subsection  IWE  of  the  ASME  Code 
provides  rules  for  inservice  inspection, 
repair,  and  replacement  of  Qass  MC 
pressure  retaining  components  and  their 


integral  attachments  and  of  metallic 
shell  and  penetration  liner  of  Class  CC 
pressure  retaining  components  and  their 
integral  attachments  in  light-water 
cooled  water  plants.  Subsection  IWL  of 
the  ASME  Code  provides  rules  for 
inservice  inspection  and  repair  of  the 
reinforced  concrete  and  the  post- 
tensioning  systems  of  Qass  CC 
components.  Provisions  have  been 
proposed  that  would  prevent 
unnecessary  duplication  of 
examinations  between  the  expedited 
examination  and  the  routine  120-month 
ISI  examinations.  Subsection  IWE  and 
Subsection  IWL  have  not  been 
previously  incorporated  by  reference 
into  the  NRC  regulations.  This  proposed 
amendment  would  sp)ecify  requirements 
to  assure  that  the  critical  areas  of 
containments  are  routinely  inspected  to 
detect  defects  that  could  compromise  a 
containment's  pressure-retaining 
integrity. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  Public  Document  Room,  2120  L 
Street  NW.  (Lower  Level).  Washington. 
DC. 

Comments  and  questions  can  be 
directed  by  mail  to  OMB  reviewer:  Tim 
Hunt,  Office  of  Information  and 
Regrflatory  Affairs  (3150-0011),  NEOB- 
3019.  Office  of  Managetfient  and  Budget, 
Washington,  DC  20503. 

Comments  may  also  be  communicated 
by  telephone  (202)  395-3084. 

The  NRC  Clearance  Officer  is  Brenda 
Jo  Shelton.  (301)  492-8132. 

Dated  at  Bethesda.  Maryland,  this  9th  day 
of  December  1993. 

For  the  Nuclear  Regulatory  Commission. 
Gerald  F.  Cranfbrd, 

Designated  Senior.  Official  for  Information 
Resources  Management. 
|FR  Doc.  93-31052  Filed  12-20-93;  8:45  ami 
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Documents  Containing  Reporting  or 
Recordkeeping  Requirements:  Office 
of  Management  and  Budget  (OMB) 
Review 

AGENCY:  Nuclear  Regulatory 
Commission  (NRC). 

ACTION:  Notice  of  the  OMB  review  of 
information  collection. 


SUMMARY:  The  NRC  has  recently 
submitted  to  the  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35). 

1.  Type  of  submission,  new.  revision 
or  extension:  Revision. 
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2.  The  title  of  the  information 
[ollection:  Application  for  License  to 
[Ixport  Nuclear  Material  and  Equipment. 

3.  The  form  number  of  applicable: 
SIRC  Form  7. 

4.  How  often  the  collection  is 
required:  On  occasion:  once  for  each 
separate  request  for  a  specific  export 

cense. 

5.  Who  will  be  required  or  asked  to 
r  sport:  Any  person  in  the  U.S.  who 
ifrishes  to  export  nuclear  material  and 
squipment  subject  to  the  requirements 
]f  a  specific  license. 

6.  An  estimate  of  the  number  of 
■^porting  responses:  150. 

■  7.  An  estimate  of  the  total  number  of 

lours  needed  to  complete  the 
requirement  or  request:  257  hours  (1.7 
hours  per  response). 

8.  An  indication  of  whether  Section 
3504(h),  Public  Law  96-511  applies:  Not 
applicable. 

9.  Abstract:  Any  person  in  the  U.S. 
wishing  to  export  nuclear  material  and 
equipment  requiring  a  specific 
authorization  should  file  an  application 
for  a  license  on  NRC  Form  7.  The 
application  will  be  reviewed  by  the  NRC 
and  by  the  Executive  Branch,  and  if 
applicable  statutory,  regulatory,  and 
policy  considerations  are  satisfied,  the 
NRC  will  issue  a  license  authorizing  the 
export. 

J  Copies  of  the  submittal  may^ 
inspected  or  obtained  for  a  fee  from  the 
NRC  Public  Document  Room.  2120  L 
Street  (Lower  Level).  NW.,  Washington, 
DC  20555. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer:  Troy 
Hillier.  Office  of  Information  and 
Regulatory  Affairs  (3150-0027).  NEOB- 
3019.  Office  of  Management  and  Budget. 
Washington.  DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  202/395-3084. 

Tne  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton.  301/492-8132. 

Dated  at  Bethesda.  Maryland  this  9th  day 
of  December  1993. 

For  the  U.S.  Nuclear  Regulatory 
Commission. 

Gerald  F.  Cranfiard, 

Designated  Senior  Official  for  Information 

Resources  Management. 

|FR  Doc.  93-31053  Filed  12-20-93;  8:45  ami 
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"Thames  Valley  State  Technical 
College."  to  "Three  Rivers  Community- 
Technical  College."  The  complete 
address  for  the  MiHstone  LPDR  should 
read: 

learning  Resources  Center, 

Three  Rivers  Community-Technical  College. 

Thames  Valley  Campus. 

574  New  London  Turnpike, 

Norwich.  CT  06360. 

Questions  concerning  the  NRC's 
LPDR  program  or  the  availability  of 
documents  should  be  addressed  to  Ms. 
Jona  L.  Souder.  LPDR  Program  Manager. 
Freedom  oflnformation/Local  Public 
Document  Room  Branch,  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555.  telephone  number  (301)  492- 
4344.  or  toll-free  1-60O-638-8081. 

Dated  at  Bethesda.  Maryland,  this  15th  day 
of  December  1993. 

For  the  Nuclear  Regulatory  Commission. 
Donnie  H.  Grimsley. 

Director.  Division  of  Freedom  of  In  formation 
and  Publications  Services.  Office  of 
Administration. 

[FR  Doc.  93-31051  Filed  12-20-93;  8:45  ami 
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Millstone  Local  Public  Document 
Room 

Notice  is  hereby  given  that  the  name 
of  the  college  that  houses  the  Nuclear 
Regulatory  Commission's  (NRC) 
Millstone  Local  Public  Document  Room 
(LPDR)  has  been  changed.  The  name  of 
the  college  has  been  changed  6t)m 


[Docket  Na  030-30485-EA;  ASLBP  No.  94- 
685-02-EA] 

Indiana  Regional  Cancer  Center; 
E8tat>iisliment  of  Atomic  Safety  and 
Licensing  Board 

Pursuant  to  delegation  by  the 
Commission  dated  December  29. 1972. 
published  in  the  Federal  Register,  37  FR 
28710  (1972).  and  §§2.105.  2.700.  2.702. 
2.714.  2.714a.  2.717  and  2.721  of  the 
Commission's  Regulations,  all  as 
amended,  an  Atomic  Safety  and 
Licensing  Board  is  being  established  in 
the  following  proceeding. 
Indiana  Regional  Cancer  Center.  Indiana.  PA 
Byproduct  Material  License  No.  37-28179-01 
[EA  93-2841 

This  Board  is  being  established 
pursuant  to  the  request  by  the  Indiana 
Regional  Cancer  Center  (the  Licensee), 
dated  December  2, 1993,  for  a  hearing 
re^garding  an  Order  issued  by  the 
Director,  Office  of  Enforcement,  dated 
November  22, 1993,  entitled  "Order 
Modifying  and  Suspending  License 
(Effective  Immediately)  and  Demand  for 
Information,"  58  FR  61932  (1993).  The 
Order  suspends,  effective  immediately. 
License  No.  37-28179-01  pending 
further  Order  and  modifies  the  license 
to  remove  Dr.  James  E.  Bauer  bom 
activities  under  the  license.  This 
suspension  precludes  the  Licensee  from 
receiving  any  licensed  material  and 
using  any  byproduct  material  in  its 
possession. 


An  Order  designating  the  time  and 
place  of  any  hearing  will  be  issued  at  a 
later  date. 

All  correspondence,  documents  and 
other  materials  shall  be  filed  in 
accordance  with  10  CFR  2.701  (1993). 
The  Board  is  comprised  of  the  following 
administrative  judges: 

G.  Paul  Bollwerk.  III.  Chairman,  Atomic 
Safety  and  Licensing  Board  Panel.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555 

Dr.  Charles  N.  Kelber.  Atomic  Safety  and 
Licensing  Board  Panel.  U.S.  Nuclear 
Regulatory  Commission.  Washington.  DC 
20555 

Dr.  Peter  S.  Lam,  Atomic  Safety  and 
Licensing  Board  Panel.  U.S.  Nuclear 
Regulatory  Commission,  Washington,  DC 
20555 

Issued  at  Bethesda.  Maryland,  this  14th 
day  of  December  1993. 
B.  Paul  Goner,  Jr.. 

Chief  Administrative  Judge.  Atomic  Safety 
and  Licensing  Board  Panel. 

IFR  Doc.  93-31050  Filed  12-20-93;  8:45  am) 
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Boston  Edison  Co.,  Pilgrim  Nuclear 
Power  Station;  Issuance  of  Director's 
Decision  Under  10  CFR  2.206 

Notice  is  hereby  given  that  the 
Director.  Office  of  Nuclear  Reactor 
Regulation,  has  signed  a  Decision 
concerning  a  request  dated  May  26. 
1993  (Petition),  filed  pursuant  to  10  CFR 
2.206  by  Mr.  Ernest  C.  Hadley  on  behalf 
of  We  The  People.  Inc.  (Petitioner). 

The  Petition  requested  that  Pilgrim 
Nuclear  Power  Station  (PNPS)  not  be 
permitted  to  operate  until  the  licensee 
completes  hardware  modifications 
designed  to  eliminate  errors  in  reactor 
water  level  measurement.  The  Petitioner 
contends  that  the  system  in  place  at 
PNPS  does  not  adequately  measure  the 
water  level  of  the  reactor  vessel  and 
thus  constitutes  an  unacceptable  risk  to 
the  health  and  safety  of  the  public.  The 
Petitioner  alleges  that  the  NRC  staff 
informed  the  public  in  February  1993 
that  the  NRC  had  based  its 
determination  that  continued  operation 
of  boiling  water  reactors  (BWRs),  such 
as  PNPS.  did  not  pose  a  safety  threat  on 
generic  studies  performed  by  the  Boiling 
Water  Reactor  Ov»mers  Group  (BWROG). 
These  studies  showed  that  water  level 
errors  would  be  measured  in  inches  and 
would  be  self-correcting  within  a  short 
period  of  time.  The  Petitioner  alleges 
that  these  assurances  were  given  despite 
the  fact  that  on  January  21. 1993. 
Washington  Nuclear  2  (WNP-2) 
reported  a  significant  event  in  which  a 
water  level  error  lasting  for  more  than 
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1  hour  in  duration  was  obserred.  It  is 
fiirdier  alleged  that  this  error  was 
signiBcantly  larger  than  those 
previtnisty  observed. 

Additionally,  the  Petitioner  allegss 
that  it  requested  from  the  NRC 
information  used  by  PNPS  to  maVe  its 
operability  determination  for  the  water- 
level  meesureorant  system,  as  required 
by  the  technical  specifications  for  PNPS. 
Because  the  NRC  flailed  to  provide  this 
information,  the  Petitioner  concludes 
that  such  infonnalioa  either  does  not 
exist  or  would  not  withstand 
independent  scrutiny. 

Finally,  the  Petitioner  refers  to  a 
meeting  of  the  Advisory  Committee  on 
Reactor  Safeguards  held  on  May  12, 
1993.  which  included  the  BWROG.  It  is 
the  Petitiofwr's  understanding  that 
during  the  closed  session  of  that 
meeting,  the  BWROG  and  the  NRC  staff 
confumed  that  water  measurement 
errors  could  be  on  the  order  of  27  feet 
and  that  neither  the  BWROG  nor  the 
NRC  staff  any  longer  believes  the  error 
will  correct  itself  with  the  pa^gago  of 
time. 

On  June  22, 1993. 1  informed  the 
Petitioner  that  I  was  denying  the  request 
for  imfflediate  action,  that  the  remainder 
of  the  Petitioter's  request  was  being 
treated  under  10  CFR  2.206  of  the 
Commission's  regulations,  and  that  a 
final  decision  would  be  issued  within  a 
reasonable  time. 

1  have  determined  that  the  Petition 
should  be  denied.  The  reasons  for  this 
decision  are  explained  in  the  "Director's 
Decision  Under  10  CFR  2.206,"  rDD-«3- 
20),  which  is  available  for  public 
insi>ection  in  the  Commission's  Public 
Document  Room,  in  the  Gelman 
Building,  Lower  Level,  2120  L  Street 
NW..  Washington.  DC  20555  and  at  the 
Local  Public  Dociunent  Room  for  the 
Pilgrim  facility  at  Plymouth  Public 
Library.  11  North  Street.  Ply-mouth, 
Massachusetts  02360. 

A  copy  of  the  Decision  will  be  Sled 
with  the  Secretary  for  the  Commission's 
review  in  accordance  with  10  CFR 
2.206(c).  As  provided  by  this  regulation, 
the  Director's  E)ecision  will  constitute 
the  final  action  of  the  Commission  25 
days  after  the  date  of  issuance  of  the 
Decision  unless  the  Commission,  on  its 
own  motion,  institutes  review  of  the 
Decision  within  that  lime  period. 

Dated  at  Rockvilie,  Maryland,  this  14th  day 
of  December  1993. 

For  tl»  Nudear  Regulatory  Coaunissioa. 

Hmmb  E  Muriey. 

Director,  Office  ofSuchar  Reactor 
Regulation. 

|FR  Doc  93-31954  Fded  12-20-fl3;  9:45  ami 
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Vermont  Yankee  Nuclear  Power  Corp., 
VefMont  Yankee  Nudeer  Power 
Statiort,  License  No.  OPR-28;  Issuanca 
of  Director's  DeciskMi  Under  10  CFR 
2.206 

Notice  is  hereby  given  that  the 
Director,  Office  of  Nuclear  Reactor 
Regulation,  has  issued  a  Director's 
Decision  concerning  a  Petition  dated 
April  8, 1993,  as  supplemented  by  a 
letter  dated  April  11. 1993.  filed  by 
Michael  Eteley  on  behalf  of  the  New 
England  Coalition  on  Nuclear  Pollution, 
Inc.  (Petitioner).  The  Petitioner 
requested  that  the  NRC  take  immediate 
enforcement  action  to  require  that  the 
reactor  at  the  Vermont  Yankee  Nuclear 
Power  Station  remain  in  cold  shutdown 
until  plant  management  could  provide 
proof  that  the  emergency  diesel 
generators  at  the  plant  are  able  to  meet 
their  safety  function. 

The  Petition  sought  relief  on  the  basis 
of  assertions  that  (1)  diesel  generator 
"A"  was  damaged  by  overload 
conditions  suffered  during  testing  in 
August  through  October  of  1990;  (2)  the 
"B"  unit  also  suffered  under  the  same 
testing  regime;  (3)  one  of  the  causes  of 
the  repeated  failures  of  the  "A"  unit  in 
the  summer  of  1992  was  the  dama^ 
from  this  testing;  (4)  the  overloading 
resulted  from  inappropriate  actions 
taken  in  response  to  an  NRC-identified 
violation  indicating  that  the  EDG  had 
for  20  years  not  been  tested  at  loads 
consistent  with  the  maximum  expected 
accident  load;  and  (5)  the  foregoing 
raises  a  number  of  questions  that  must 
be  answered  immediately  if  VY  is  going 
to  be  allowed  to  depend  on  these 
machines  to  fulfill  the  regulatory 
requirements  for  adequate  onsite 
emei^gency  backup  power  systems. 

On  April  13. 1993.  the  Regional 
Administrator  for  Region  I.  denied  the 
Petitioner's  request.  On  June  21, 1993, 
the  Director  of  the  Office  of  Nuclear 
Reactor  Regulation  specified  the  bases 
for  the  Regional  Admini;  tnjtor's  actions 
and  notified  the  Petitioner  that  this 
matter  would  be  considered  pursuant  to 
10  CFR  2.206.  The  Director  has 
determined  that  the  Petitioner's  request 
should  be  denied.  The  reasons  for  the 
denial  are  given  in  the  "Director's 
Decision  Pursuant  to  10  CFR  2.206" 
(DD-93-19).  which  is  available  for 
inspection  and  copying  in  the 
Commission's  Public  Document  Room. 
The  Gehnan  Building,  2120  L  Street 
NW.,  Washington,  DC,  and  at  the  local 
public  document  room  for  the  Vermont 
Yankee  Nudear  Power  Station  at  the 
Brooks  Memorial  Library,  224  Main 
Street.  Brattleboro.  Vermont  05301. 


A  copy  of  the  decision  will  be  filed 
with  the  Secreflary  of  the  Commission 
for  the  Commission's  review  in 
accordance  with  10  CFR  2.206(c).  As 
stated  in  10  CFR  2.206(c).  the  decision 
will  become  final  action  of  the 
Commission  25  days  after  the  date  of 
issuance  unless  the  Commission  on  its 
own  motion  institutes  review  of  the 
decision  within  that  time. 

Dated  at  RockvtHe.  Maryiand.  this  14Ui  day 
ofDeoember  1993. 

For  the  Nuclear  Regulatory  Conuntssioti 
Thomu  K.  Mmiey, 
Director,  Office  of  Nuclear  Retictor 
ReffJation. 

IFI^Doc.  93-3t05S  Filed  12-20-93;  tM5  ami 
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SECURTHES  AND  EXCHANGE 
COMMtSStON 

SeH-ftegulatory  (^ganizations; 
Applications  for  Unlisted  Tradbig 
PrWHeges;  Notice  and  Opportunity  for 
Hearing;  Chicago  Stock  Exchange,  ktc. 

December  IS.  1993. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12M  tberBunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Banco  Frances  Del  Rio  De  La  Plata  S.A. 
Amencwi  Depositary  Shares,  eedi 
reprvsenting  3  Ord.  Shanes.  Sl.OO  Par 
Value  (File  No.  7-11687) 
Elsag  Bailey  Process  Automation 
Common  Stock.  $1.00  Par  Value  (File  No. 
r-11688) 
Sofamor  Danek  Group,  Inc. 
Common  Stock.  hJo  Par  Value  (File  No.  7- 
11689) 
Sheffield  Medical  Technologies.  Inc 
Conimon  Stock,  No  Par  Vahie  (File  No.  7- 
11690) 
SOI  Industries,  hic. 
Conunon  Stock,  $.000025  Par  Value  (File 
No.  7-11691) 
TCW/DW  Term  Trust  2000 
Common  Shares  of  Beneficial  Interest.  $.01 
Par  Value  (File  No.  7-11692) 
Talbots.  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
11693) 
Irvine  Apartment  Communities,  Inc 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
11694) 
PaineWebber  Premier  btcome  Trust,  Inc. 
Common  Stock,  $.001  Par  Value  (File  No. 
7-11695) 
Pactel  Corp. 
CommcB  Stock,  $.01  Par  Value  (File  Na  7- 
11696) 
Grupo  Fioanciero  Serfin  S. A.  de  CV. 
American  Dep.  Shares  (each  repreaentiag  4 
Series  L).  N  Par  Value  (File  No.  7-11697) 
Suncor,  Inc 
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Common  Stock.  No  Par  Value  (File  No.  7- 
11698) 
Valley  National  Bankcorp 
Common  Stock.  No  Par  Value  (File  No.  7- 
11699) 
Van  Kampen  Merritt  Advantage  Municipal 
Income  Tmst  II 
Common  Shares  of  Beneficial  Interest.  $.01 
Par  Value  (File  No.  7-11700) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  January  7. 1994. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  Fifth  Street  NW.,  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it.  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  application 
is  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commissioa.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

lonathan  G.  Katz. 

Secretary. 

IFR  Doc  93-31017  Filed  12-20-93;  8:45  ami 
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Self<Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Cincinnati  Stocl(  Exchange, 
Inc. 

December  15. 1993. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Cjommission")  pursuant  to  section 
12(0(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Santander  Finance  Ltd. 
Non-cum  Gtd.  Pref.  Shs..  Ser.  A.  $25.00  Par 
Value  (File  No.  7-11701) 
Texaco  Capitol  LLC 
6%%  Cum.  Gtd.  Monthly  Income  Pfd. 
Shrs.  (MIP's)  Ser.  A  (File  No.  7-11702) 
Asia  Tigers  Fund 
Conunon  Stock,  $.001  Par  Value  (File  No. 
7-11703) 
Chateau  Properties,  Inc 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
11704) 
Elsag  Bailey  Process  Automation  NV 


Conunon  Shares.  NLG.  $1.00  Par  Value 
(File  No.  7-11705) 
Enron  Capital  LLC 
8%  Cm.  Gtd.  Monthly  Income  Pfd.  Shrs. 
(MIP's)  (File  No.  7-11706) 
Heritage  U.S.  Government  Income  Fund 
Shares  of  Beneficial  Interest.  No  Par  Value 
(File  Na  7-11707) 
Morgan  Stanley  High  Yield  Fund,  Inc 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
11708) 
Smith  Baraey  High  Income  Opportunity 
Fund,  Inc 
Common  Stock.  $.001  Par  Value  (File  No. 
7-11709) 
Sofamor  Danek  Group.  Inc. 
Common  Stock,  No  Par  Value  (File  No.  7- 
11710) 
Talbots.  Inc. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
11711) 
TCW/DW  Temi  Trust  2000 
Common  Shares  of  Beneficial  Interest,  $.01 
Par  Value  (File  No.  7-11712) 
Torch  Energy  Royalty  Trust 

Trust  Units  (File  No.  7-11713) 
Triarc  Co.'s.  Inc. 
Class  A  Common  Stock.  $.10  Par  Value 
(File  No.  7-11714) 
Washington  Natural  Gas  Co. 
7.45%  Pfd.  Stk.  Ser.  2.  $25.00  Par  Value 
(File  No  7-11715) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  {>ersons  are  invited  to 
submit  on  or  before  January  7. 1994. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it.  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Conunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 

(FR  Doc  93-31018  Filed  12-20-93;  8:45  ami 
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Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
f^vileges;  Notice  and  Opportunity  for 
Hearing;  Philadelphia  Stock  Exchange, 
Inc 

December  15. 1993. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(0(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Washington  Natural  Gas  Co. 
7.45%  Pfd  Stock  Series  II  Par  Value  $25 
(File  No.  7-11666) 
Talbots.  Inc 
Common  Stock,  $.01  Per  Value  (File  No.  7- 
11667) 
Sofamor  Danek  Group,  Inc. 
Common  Stock.  No  Par  Value  (File  No.  7- 
11668) 
Elsag  Bailey  Process  Automation  N.V. 
Common  Shares  NLG  $1.00  Par  Value  (File 
No.  7-11669) 
SOI  Industries.  Inc. 
Common  Stock.  $.000025  Par  Value  (File 
Na  7-11670) 
Torch  Energy  Royalty  Trust 
Units  (File  No.  7-11671) 
TCW/DW  Term  Trust  2004 
Common  Shares  of  Beneficial  Interest.  $.01 
Par  Value  (File  No.  7-11672) 
Moore  Medical  Corporation 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
11673) 
Statesman  Group,  Inc 
Common  Stock,  $1  Par  Value  (File  No.  7- 
11674) 
Sheffield  Medical  Technologies,  Inc. 
Common  Stock,  No  Par  Value  (File  No.  7- 
11675) 
GC  Companies,  Inc. 
When  Issued  Conunon  Stock,  $.01  Par 
Value  (File  No.  7-11676) 
Franklin  Supply  Co.  Ltd. 
Common  Stock.  No  Par  Value  (File  No.  7- 
11677) 
Suncor.  Inc 
Conunon  Stock.  $.01  Par  Value  (File  No.  7- 
11678) 
Aviall.  Inc. 
When  Issued  Common  Stock,  $.01  Par 
Value  (File  No.  7-11679) 
Municipal  Advantage  Fund 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
11680) 
Valley  National  Bankcorp 
Common  Stock,  No  Par  Value  (File  No.  7- 
11681) 
PaineWebber  High  Income  Trust,  Inc 
Conunon  Stock,  $.001  Par  Value  (File  No. 
7-11682) 
National  Westminster  Bank  Pic 
Exch.  Capital  Securities  Series  A  (File  Na 
7-11683) 
PorTec,  Inc 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
11684) 
Asia  Tigers  Fund.  Inc 
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Common  Slodu  $j001  Pv  Vaioa  (py*  Na 

7-11«8S) 
Vu  JCaii^n  MfioiM  Advant^fs  Municipal 

Trust  U 
Common  Stock.  S.01  Par  Value  (Fil«  No.  7- 

11686) 

Interested  persons  are  invited  to 
submit  OQ  or  before  January  7. 1994, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  5th  Street  NW..  Wadungton.  IX 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application- if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  mainteoaoce  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  (Megeted 
authority. 

Jonathan  G.  Katz. 

Secretory. 

IFR  Dpc.  93-31019  Filed  12-20-93;  &4S  amj 
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John  Hancock  Asset  Allocaflon  Fund; 
Apptfcation  for  Deregistraflon 

December  14, 1993. 

AOENCV:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  applicatioa  Cor 

deregistration  under  the  bivestjneat 

Company  Act  of  1940  (the  "Act"). 

APPtJCAra:  John  Hancock  Asset 
Allocation  Fund. 

RELEVANT  ACT  SECTION:  Section  6(0. 
SUMMARY  Of  APPUCAT10N:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FIUNQ  DATE:  The  application  was  filed 
on  December  1. 1993. 
HEARING  OR  NOTIFICATION  OF  MEARtNO:  An 
brder  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SBCs 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
January  7, 1994.  and  sliould  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit,  or, 
for  lawyers,  a  ceriiHcate  of  service. 
Hearing  requests  should  state  tiie  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 


Persons  who  wish  to  be  notilied  of  a 

hearing  may  request  notiRcation  by 
writing  to  the  SEC's  Secretary. 

ADDRESSES:  Secretary,  SEC  450  Filth 
Street  NW.,  Washington.  DC  20549. 
Applicant.  101  Huntington  Avenue, 
Boston,  Massachusetts  02199-7603. 

FOR  FURTHER  tNFORMATKM  CONTACT: 
Joseph  C  Mari.  Senior  Special  Counsel. 
(202)  272-3030,  or  Barry  D.  Miller. 
Senior  Special  Counsel,  (202)  272-3018 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  an  open-end, 
diversified,  management  investment 
company  organized  as  a  Massachusetts 
business  trust  under  a  Declaration  of 
Trust  dated  November  23. 1982.  On 
November  23, 1982.  applicant  registered 
as  an  investment  company  under  the 
Act  and  filed  a  r^stralion  statement 
pursuant  to  section  8(a)  of  the  Act.  On 
-that  same  date,  applicant  filed  a 
registration  statement  pursuant  to  the 
Securities  Act  of  1933  registering  an 
indefinite  number  of  shares  of  beneficial 
interest  without  par  value.  Applicant's 
registration  statement  became  elective 
on  March  18, 1983.  and  applicant's 
public  offering  of  its  shares  commenced 
soon  thereafter. 

2.  On  June  15. 1993.  applicant's  board 
of  trustees,  including  a  majority  of  the 
trustees  who  were  not  interested 
persons  of  applicant,  approved  the 
transactions  contemplated  by  an 
Agreement  and  Plan  of  Reorganization 
dated  June  30,  1993  (the  "Agreement") 
that  provided  for  the  transfer  of  all  the 
assets  of  applicant  to  the  John  Hancodc 
Sovereign  Balanced  Fund  ("Sovereign 
Balanced")  (the  "Reorganization")  in 
exchange  for  shares  of  beneficial  interest 
of  Sovereign  Balanced,  and 
recommended  that  applicant's 
shareholders  approve  the  Agreement. 
Sovereign  Balanced  is  a  series  of 
Sovereign  Investors,  a  Maryland 
corporation  registered  as  an  op>en-end. 
management  investment  company.  The 
Agreement  also  provided  for  the 
assumption  by  Sovereign  Balanced  of 
certain  stated  liabilities  of  applicant. 
The  Reorganization  was  effected 
pursuant  to  rule  17a-8  under  the  Act. 

3.  A  Proxy  Statement,  dated  July  30, 
1993,  relating  to  the  Reorganization,  was 
distributed  to  applicant's  shareholders. 
On  September  21, 1993,  a  majority  of 


applicant's  shareholders  approved  the 
Agreement  and  the  Reoiganization. 

4.  On  September  24, 1903,  pursuant  to 
the  Agreement,  applicant  transferred  all 
of  its  assets  and  liabilities  sat  forth  in 
the  Statement  of  Assets  and  Liabilities 
to  the  Agreement  to  Sovereign  Balanced, 
in  exchange  for  shares  of  Sovereign 
Balanced  and  the  assumption  by 
Sovereign  Balanced  of  ail  the  liabilities 
of  applicant.  Immediately  thereafter, 
applicant  distributed  the  shares  of 
Sovereign  Balanced  received  in 
connection  with  the  Reorganization  to 
applicant's  shareholders  in  complete 
liquidation.  After  completion  of  the 
Reorganization,  each  shareholder  of 
applicant  owned  shares  of  So\-ereign 
Balanced  with  the  same  aggregate  net 
asset  value  as  the  shares  of  applicant 
they  owned  immediately  prior  to  the 
Reorganization. 

5.  As  of  September  24. 1993. 
applicant  had  outstanding 
2,821.231.447  shares  of  beneficial 
interest,  no  par  value,  representing  an 
aggregate  net  asset  value  of 
$34,316,856.74.  or  a  per  share  net  asset 
value  of  $12.1638.  In  exchange  for 
$.'^4,316,856.74  of  assets  transferred  to 
Sovereign  Balanced.  Sovereign  Balanced 
issued  3.186.101.008  shares  of 
beneficial  interest  at  a  fiet  asset  value 
per  share  of  $10.7708,  determined  as  of 
the  close  of  business  on  September  24, 
1993. 

6.  Applicant  and  Sovereign  Balanced 
each  assumed  its  own  expenses  in 
connection  with  the  Reorganization. 
Legal,  accounting,  and  printing  and 
mailing  expenses  in  the  approximate 
amounts  of  $41,500.  $4,290,  and 
$15,000,  respectively,  were  borne  by 
applicant.  Reorganization  expenses  of 
$37,500  and  $4,500  for  legal  and 
accounting  services,  respectively,  were 
incurred  by  Sovereign  Balanced. 

7.  Applicant  was  terminated  as  a 
Massachusetts  business  trust  as  of 
September  27, 1993  pursuant  to  a 
Termination  of  Trust  filed  with  the 
Secretary  of  State  of  the  Commonwealth 
of  Massachusetts  on  that  date,  having 
met  all  the  prerequisites  for  such 
termination. 

8.  At  the  time  of  filing  the  application, 
applicant  had  no  assets  or  liabilities. 
Applicant  has  no  shareholders  and  is 
not  a  party  to  any  litigation  or 
administrative  proceeding.  Applicant  is 
engaged  in  only  those  business  activities 
necessary  for  the  winding  up  of  its 
affairs. 
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For  the  SEC.  by  the  Division  of  lavestiaeat 
Management,  under  delegated  auliiority. 
Mai^aret  U.  McFM-Uad. 
Deputy  SecM^ary. 

[FR  Doc.  93-31020  Filed  12-2t>-93:  a-45  anj 
BIUJNQ  COOC  W1»-01-M 


S7431 


Pnvactmenl  C«Bipany  Act  RaL  Not  1M61: 
811-3806] 

SunAmerica  CapMaf  Appreciation 
Fund,  inc.;  Application  for 
Deregistration 

December  14. 1993. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

deregistration  under  the  bivestraent 

Company  Act  of  1940  ("Act"). 


APPLICANT:  SunAmerica  Capital 
Appreciation  Fund,  Inc. 
RELEVANT  ACT  SECTION:  Sectioo  8(1). 
SUMMARY  Of  APPUCATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investmrat  oonpany. 
FILING  DATE:  The  application  was  filwl 
on  December  7, 1993. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  m^  request  a 
hearing  by  writing  to  the  SECs    • 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:3tr  p.m.  on 
January  10, 1994  and  shouW  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  m^tme 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street  NW.,  Washington,  DC  20549. 
Applicant.  733  Third  Avenue,  New 
York,  New  York  10017. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  E.  Anderson.  Staff  Attorney,  at 
(202)  272-7027,  or  C.  David  Messman, 
Branch  Chief,  at  (2f>2)  272-3018 
(Division  of  In  vestment  Management, 
Office  of  Investment  Company 
Regulatien). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  applicatioe 
may  be  obtained  for  a  fee  freaa  the  SEC's 
Public  Reference  fitaoch. 

Applicant's  Representations 

1.  Applicant  is  a  dWecsified  ope»-ead 
management  investment  company 


otgant2ed  as  a  Uaryland  corporation. 
Oo  taij  22. 1983.  applicant  {tonaaiy 
Integrated  Capital  Appreciation  Fund. 
Inc.)  filed  a  notification  of  registration 
pursuant  to  section  aU)  of  tbe  Act  and 
a  registration  stateeAent  pursuant  to  tbe 
Securities  Act  of  1933.  The  legistiatioa 
statement  became  efEective  on  February 
27, 1985,  and  applicant  commenced  its 
initial  public  offering  on  March  13, 
1985. 

2.  On  March  31, 1993.  applicant's 
board  of  directors  approved  a  plan  of 
reorganization  whereby  appHcant 
agreed  to  transfer  all  of  its  assets  and 
liabilities  to  SunAmerica  Value  Fund 
(the  "Acquiring  Fund"),  a  portfolio  of 
SunAmerica  Equity  Funds,  in  eMibai^ 
for  shares  of  beneficial  interest  of  the 
Acquiring  Fund.  In  accordance  with 
rule  17a-8  of  the  Act,  applicant's 
directors  determioed  that  the  sale  of 
applicant's  assets  to  the  Acquiring  Fund 
was  in  the  best  interests  of  applicant's 
shareholders,  and  that  the  interests  of 
the  existing  shareholders  would  not  be 
diluted  OS  a  result,  t 

3.  Preliminary  and  definitive  proxy 
materials  soliciting  shareholder 
approval  of  the  reorganization  were 
filed  with  the  SEC.  Proxy  roeteriafe  were 
distributed  to  apphcant's  sharehoMers 
of  cecord  on  or  about  )tily  29, 1993.  The 
reorganization  was  approved,  in 
accordance  wkh  Maryland  law,  by 
apphcaot's  shareholders  at  a  meeting 
held  on  September  23, 1993. 

*-  Prior  to  the  reorganiaation, 
applicant  had  4,664.091.071  shares  of 
common  stock  outstanding,  having  an 
aggregate  net  asset  value  of 
$75,325,070.79  and  a  per  share  net  asset 
valaa  of  $16.15.  On  September  24, 1993, 
the  reorganization  was  coosumraeled. 
Applicant  transierred  all  its  assets  and 
liabilities  to  the  Acquiring  Fund.  In 
exchange,  appHcant  received 
4,664,091.071  shares  of  the  An^iiring 
Fund  having  an  aggregate  net  asset 
value  of  $75.325 .07a79  and  a  net  asset 
value  per  share  of  $16.15.  The  shares 
received  in  exchange  for  apphcant's 
assets  were  distributed  to  applicant's 
shareholders  pro  rata  in  accordance 
with  their  respective  interests  in 
applicant 

5.  The  expenses  in  connectioa  with 
the  reorganization  consisted  of  legal, 
accounting,  printing,  and  proxy 


« Applicant  and  the  Acquiring  Fund  may  be 
deemed  to  be  affijnted  p«w>iu  of  Mch  other  6f 
reason  of  having  a  cammoD  inyestmaot  adciMr, 
common  directors,  and  common  offieam.  Alttaough 
purchases  and  sales  h^tweea  affiliated  petsoos 
generally  are  prohibited  by  section  I7ta)  of  the  Act. 
rule  178-8  provides  an  exempttea  Ibr  emtmin 
purchases  and  sales  among  iovestmeot  coiapaniw 
that  areafTiliated  persons  of  each  otber  solely  by 
retioo  ef  hsTing  a  common  investment  adviser, 
common  directors,  and/or  r *" 


materials  expenses,  which  are  not 
expH:tod  to  exceed  $50,000.  These 
expenses  were  heme  by  applicant  and 
the  Acquiring  Fund. 

6.  As  of  the  date  of  the  apfriication, 
applicant  had  no  shareholders,  assets,  ot 
liabilities.  Applicant  is  not  a  party  to 
any  litigation,  or  administrative 
proceeding.  Applicant  is  not  presently 
engaged  in.  nor  does  it  propose  Id 
engage  in,  any  business  activities  other 
than  those  necessary  for  the  winding  up 
of  its  affairs. 

For  the  SEC  by  the  Dfvision  of  Investment 
Management,  under  delegated  authority. 
Margarer  H.  McFariaBd. 
Depu  ty  Secretary. 

[FR  Doc.  93-31021  Filed  12-20-99;  8:45  am) 
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Issuer  Delisting;  Application  to 
WHMraw  From  Ustfng  and 
Registration;  (Tee-Comm  Electronics, 
ino,  Conumm  Stock,  No  Par  ValHrt  FHe 
Na  t-1t358 

December  M.  1993. 

Tee-Coram  Electronics,  Inc. 
("Company")  has  filed  an  application 
with  the  Securities  and  Exchac^ 
Commission  ("Commission"),  pursuant 
to  section  12ld)  of  the  Securities 
Exchange  Act  of  1934  ("Act  ")  and  Ra\e 
12d2-2(d)  promulgated  thereunder,  to 
withdraw  the  above  si>ecified  security 
from  listing  and  registration  on  the 
American  Stock  Exchange,  Inc. 
("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
listing  and  registration  include  the 
following: 

According  to  the  Company,  its  Board 
of  Directors  (the  "Board")  unanimously 
approved  resolutions  on  September  24. 
1993,  to  withdraw  the  Company's 
Common  Stock  from  listing  on  the 
(Amex)  and,  instead,  list  such  Common 
Stock  on  the  National  Association  of 
Securities  Dealers  Automated 
Quotations/National  Market  Systems 
("NASDAQ/NMS•^  According  to  the 
Company,  the  decision  of  the  Board 
followed  a  lengthy  study  of  the  matter, 
and  was  based  upon  the  belief  that 
listing  of  the  Common  Stock  on 
NASDAQ/NMS  will  be  more  beneficial 
to  its  stoddiofders  than  the  present 
listingon  the  Amex  because: 

(l)The  Company  believes  that  the 
NASDAQ/NMS  system  of  competing 
marke^makeFS  will  result  in  increased 
vis&ility  and  sponsorship^  for  the 
Common  Slock  than  is  presently  the 
case  with  the  single  specialist  assigned 
to  the  stock  on  the  Amen; 

(2)  The  Con^wnj  believes  that  ^ 
NASDAQ/NfciS  system  will  offer  the 
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Company's  stockholders  more  liquidity 
than  is  presently  available  on  the  Amex 
and  less  volatility  in  quoted  prices  per 
share  when  trading  volume  is  slight; 

(3)  The  Company  believes  that  the 
NASDAQ/NMS  system  will  offer  the 
opportunity  for  the  Company  to  secure 
its  own  group  of  market-makers  and,  in 
doing  so,  expand  the  capital  base 
available  for  trading  in  its  Common 
Stock;  and 

(4)  The  Company  believes  that  firms 
making  a  market  in  the  Company's 
Common  Stock  on  the  NASDAQ/NMS 
system  will  be  inclined  to  issue  research 
reports  concerning  the  Company, 
thereby  increasing  the  number  of  firms 
providing  institutional  research  and 
advisory  reports. 

Any  interested  person  may,  on  or 
before  January  6, 1994,  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street 
NW..  Washington.  IX!  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Kalz, 

Secretary. 

|FR  Doc.  93-31022  Filed  12-20-93;  8:45  am) 
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SMALL  BUSINESS  ADMINISTRATION 

Pacific  Mezzanine  Fund,  LP. 
(Application  No.  99000081) 

In  the  matter  of  Second  Notice  of  Filing  of 
an  Application  for  a  License  to  Operate  as  a 
Small  Business  Investment  Company  (First 
Notice  was  Published  on  July  26. 1993) 

Notice  is  hereby  given  of  the  filing  of 
an  application  with  the  Small  Business 
Administration  (SBA)  pursuant  to 
§  107.102  of  the  Regulations  governing 
small  business  investment  companies 
(13  CFR  107.102  (1993))  by  Pacific 
Mezzanine  Fund,  L.P.,  88  Kearny  Street, 
San  Francisco,  California  94108,  for  a 
license  to  operate  as  a  small  business 
investment  company  (SBIC)  under  the 
Small  Business  Investment  Act  of  1958, 
as  amended  (15  U.S.C  et.  seq.),  and  the 
Rules  and  Regulations  promulgated 
thereunder.  Pacific  Mezzanine  Fund, 
L.P.  is  a  California  limited  partnership. 


Pacific  Mezzanine  Fund,  L.P.  will  be 
managed  by  its  General  Partner,  Pacific 
Private  Capital  located  at  the  same 
address  as  the  applicant.  David  C. 
Woodward  and  Nathan  W.  Bell  are  the 
sole  beneficial  owners  of  Pacific  Private 
Capital.  The  following  limited  partners 
own  10  percent  or  more  of  the  proposed 
SBIC: 


Name 

Percentage  of 
ownership 

BBU  Mezzanine  Fund  II,  88 
Kearny  Street,  suite  1850. 
San  Francisco,  California 
94108  

Palmetto  Partners.  LP., 
1600  Smitt)  Street,  suite 
5000,  Houston,  Texas 
77002  

29.4 
41.2 

The  following  investors  own  10 
percent  or  more  of  the  applicant  through 
their  investments  in  the  entities  listed 
above: 

ABN  AMRO  Holding  N.V.  Foppingadreef  22. 

1102  BS  Amsterdam,  The  Netherlands. 
Robert  McNair,  1600  Smith  Street,  suite 

5000.  Houston.  Texas  77002. 

■The  applicant  will  begin  operations 
with  capitalization  of  approximately 
$5.0  million  and  will  be  a  source  of  debt 
and  equity  financings  for  qualified  small 
business  concerns.  The  applicant  will 
invest  primarily  in  the  Western  States 
but  will  consider  investments  in 
businesses  in  other  areas  of  the  United 
States. 

Matters  involved  in  SBA's 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management,  and  the  probability  of 
successful  operations  of  the  new 
company  under  their  management, 
including  profitability  and  financial 
soundness  in  accordance  with  the  Act 
and  Regulations. 

Notice  is  hereby  given  that  any  person 
may,  not  later  than  30  days  from  the 
date  of  publication  of  this  Notice, 
submit  written  comments  on  the 
proposed  SBIC  to  the  Associate 
Administrator  for  Investment,  Small 
Business  Administration,  409  3rd  Street 
SW,  Washington.  DC  20416. 

A  copy  of  this  Notice  will  be 
published  in  a  newspaper  of  general 
circulation  in  San  Francisco,  California. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  December  10. 1993. 
Charles  R.  Hertzberg. 
Associate  Administrator  for  Investmertt. 
IFR  Doc.  93-31057  Filed  12-20-93;  8:45  am| 
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DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
Filed  During  the  Week  Ended 
-December  10, 1993 

The  following  agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 
Docket  Number:  49297 
Date  filed:  December  6, 1993 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  TC23  Reso/P  0617  dated 
October  19, 1993;  Africa-TC3  Tesos 
r-1  to  r-34 
Proposed  Effective  Date:  April  1. 
1994. 
Docket  Number:  49298 
Date  filed:  December  6, 1993 
Parties:  Members  of  the  International 
.    Air  Transport  Association 
Subject:  TC31  Telex  Mail  Vote  658; 
South  Asian  Subcontinent-North 
America/Caribbean;  Passenger  fares 
r-1  to  r-5 
Proposed  Effective  Date:  April  1 . 
1994. 
Docket  Number:  49299 
Date  filed:  December  6. 1993 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  PSC/Reso/02i3  dated 
November  22, 1993;  Finally 
Adopted  Resolutions  r-1  to  r-63; 
Minutes— PSC/Minutesy026  dated 
November  22, 1993 
Proposed  Effective  Date:  June  1, 1994/ 
Jan.  1, 1995. 

Docket  Number:  49309 
Date  filed:  December  10,  1993 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  COMP  Mail  Vote  661;  Charge 

for  PTA  Services — Malawi 
Proposed  Effective  Date:  January  5, 
1994. 
Phyllis  T.  Kaylor. 

Chief,  Documentary  Services  Division. 
IFR  Doc.  93-31109  Filed  12-20-93;  8:45  am| 
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Applications  for  Certificates  of  Public 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  Filed  Under 
Subpart  Q  During  the  Week  Ended 
December  10, 1993 

The  following  applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  E)epartment  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
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Motions  to  Modify  Scope  are  set  fiorth. 
below  for  each,  appficatioiL  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  proceduies  may  consist  of  the 
adq^tion  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings- 
Docket  Number:  49303 
Datefile±  December  8. 1993 
Due  Date  for  Answers^  Conforming 
AppliccAions^  or  Motion  to  Modify 
Scope:  Jamiazy  5. 1994 
Description:  Application  of 
Continental  Airlines,^  bac.  pursuant 
to  Section  401  of  the  Act  and 
Subpart  Q  of  the  Regulations.^ 
applies  for  amendment  of  its 
certificate  for  Route  561  to 
authorize  Continental  to  pcovide 
scheduled  foreign  aii  transportation 
of  persQBS,  property  and  mail 
between  Houston.  "Texas,  oa  the  one 
hand,  and  Leon  and  Veracruz.^ 
Mexico.  00  the  other  haod. 
Docket  Number.  49307 
Date  filed :  December  10. 1993 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motioa  to  Modify 
Scope:  January  7, 1994 
Description:  Application  of  All- 
America- Airlines,  faic,  pursuant  to 
Section  401(d)tl).  of  the  Act  and 
Subpart  Q  of  ttie  Regulations, 
p«quests  authority  to  engage  in 
interstate  and  overseas  scheduled 
air  transportation  of  persons, 
property  and  mail  between  any 
point  in  any  state  in  the  United 
States  or  the  District  of  Columbia, 
or  any  territory  or  possession  of  the 
United  States,  and  any  point  in  any 
State  in  the  United  States  or  the 
bistrict  of  Cohimbia,  or  any 
territory  or  possession  of  the  United 
States. 

Docket  Number:  49308 
Date  filed:  December  10^  1993 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  January  7, 1994 
Description:  Application  of  Tri  Star 
Airlines  Ihc.  pursuant  to  Section 
401(d)(1)  of  the  Act  and  Subpart  Q 
of  the  Act,  requests  a  certificate  of 
bublic  convenience  and  necessity 
authorizing  interstate  and  overseas 
scheduled  air  transportation. 
Applicant  proposes  to  inaugurate 
service  with  daily  nonstop  flights 
between  Las  Veges  McCarran 
Intemationel  Airport.  Las  Vegas, 
^fevade  and  Grand  Canyon  National 
fatk  Airpmf,  Grand  Canyon, 
Arizona. 
Docket  Namber  49310 
Date  filed:  December  Kt.  1993 


Due  Date  for  Answers,  Conforming. 
AppUcatioas,.  or  Motion  to  Modify 
Scope:  January  7. 1994 

Dbscnptien:  AppITcation  ofRlch 
Ihtemational  Airlines,  Inc.. 
pursuant!  to  Section  401  of  the  Act 
and  Sebpart  Q  of  the  Regulations 
applies  for  a  certificate  of  public 
convenience  and  necessity  to 
authorize  Rich  to  engage  in 
scheduled  interstate  and  overseas 
air  transportation  of  persons, 
property  and  maiL 
Docket  Number:  45723 

Date  filed:  Daceaaber  8. 1993  Due  Dete 
for  Answers,  Coalenning 
Applications,  or  Motion,  to  Modify 
Scope:  January  S,  1994 

Description:  Application  of 
Transportes  Aereos  Eiecutivoe>  S.A. 
de  CV.,  pursuaiU  to  Section  401  of 
the  Act  and  Subpart  Q  of  the 
Regulations,  applies  for 
Amendment  of  its  Aic  Carrier 
Permit  to  engage  in  the  scheduled 
air  transportation  of  persons, 
property  and  mail  on  the  following 
Mexico-U,S.  scheduled 
ccHnbinatioo  route:  The  terminal 
point  Guadalajara,  Mexico,  en  the 
one  hand,  and  the  terminal  point 
Detroit.  VSi,  on  the  other  hand. 
Docket  Number :  4921»9 

Date  filed:  December  6, 1993 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  January  3. 1993 

Descaption:  First  Amendment  to  the 
Application  of  Great  Ammican 
Airways,  Inc.,  pursuant  to  Section 
401(h)  of  the  act.  amends  its 
application  to  include,  in  the 
alternative,  a  requests  for  approval 
of  the  transfer  of  Greet  Asoerican's 
certificates  of  public  convenience 
and  necessity  to  Target  Airways. 
Ltd.,  d/b/a  Gieat  American 
Airways. 
PhyilitT.K^ior 

Chief,  Documentary  Services  Division. 
[PR  Doc.  93-31110  Filed  12^20-«}-,  8:45  am] 

BttXMQ  cow  4t10-«2-P 


Offica  of  Via  Sacratny 

Reports,  Forms,  and  Recofdkeapiog 
Requiremaots 

agency:  Department  of  Transportation 
(DOTJ.  Office  of  the  Secretary. 
action:  Notice, 

SUMMARTrThis  notice  lists  those  forms, 
reports,  and  recordkeeping  requirements 
imposed  upon  the  public  which  were 
transmitted  by  the  Department  of 
Transportation  to  the  Office  of 
Management  and  Budget  (OMBt  for  its 


approval  in  accordance  with  the 
requirements  of  the  PaperwodL 
Reduction  Act  of  1900  ^4  U^C 
chapter  35^ 
DATGBc  December  14, 199a. 


Written  cominonts  or  Ibo 
DOT  information  coUecfion  leqtiests 
should  be  forwarded,  asqaickljru 
possible,  to  Edwaad  deike;  QficeaC 
Management  and  Bedget,  New 
Executive  Office  Building,  ibow  3S28, 
Washtngtoa,  DC  295^,  (3901 396-7340. 
If  you  anticipate  sobmitting  substantive 
coimnent«,  but  find  tliat  more  tkan  W 
days  from  the  dtote  of  pubBcation  are 
needed  to  prepare  them,  please  notify 
the  0MB  irffieiel  of  yeur  intent 
immediateiy. 

FOtt  FunmEfi  MPORiMnoif  cetfTACT: 
Copieffof  the  DOT  information 
collection  requests  snbmfRed  to  OMB 
may  be  obtained  from  Susan  Picfcrel  or 
Annette  Wilson,  Infoinnrtion 
Management  K vision,  M-34,  Office  of 
the  Secretary  of  Transportation,  400 
Seventh  Street  SW.,  Washington.  DC 
20590,  f202l  366-4735. 
SUPPLEMENTAfrr  MFORMXTIOII:  Section 
3507  of  title  44  of  the  Uhited  States 
Code,  as  adopted  by  the  Paperwork 
Reduction  Act  of  1980,  requires  that 
agencies  prepare  a  notice  for  publication 
in  the  Federal  Rcgialer.  hsting  those 
informatioa  collection  requests 
submitted  to  OMB  for  app>roval  or 
renewal  under  that  Act.  OMB  reviews 
and  approves  agency  submissions  im 
accordance  With  criteria  set  forth  in  tbat 
Act.  In  carrying  out  its  responsibiiilias, 
OMB  also  considers  public  commaats 
on  the  proposed  forms  and  the  reperting 
and  recordkeeping  requirements.  OMB 
approval  of  an  information  coUectioB 
requirement  must  be  renewed  at  least 
once  every  three  years. 

Items  SabmHicd  to  OMB  for  Reriew 

The  fbllowing  iniormatioB  collection 
requests  were  submitted  to  OMB  on 
December  14. 1993: 

DOT  JVor3a44. 

OMB  No:  2ia3-00ia 

Administration:  hiaritime 
Administration. 

7it/e:  Title  XI  Obligation  Guarantees— 
46  CFR  part  298. 

Need  for  Information:  Under  title  XI 
of  the  Merchant  Marine  Act  of  1936,  as 
amended.  MAELAD  is  authorized  to 
execute  a  full  faith  and  credit  guarantee 
by  the  United  States  of  debt  oUigatioos 
issued  to  finance  or  refinance  tba 
construction  or  reconstruction  of 
vessels. 

Proposed  Use  of  Information:  The 
information  will  be  used  to  detenmne 
the  economic  soundness  of  a  piojeet, 
financial  and  operating  capability  of  the 
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applicant  and  U.S.  citizenship  of  the 
applicant. 

Frequency:  On  occasion. 

Burden  Estimate:  800  hours. 

Bespondents:  Vessel  owners. 

Fonn(s):  MA-163  and  attachments. 

Average  Burden  Hours  Per  Response: 
80  hours  reporting. 

DOT  No.  3845. 

OMB  No:  2125-0025. 

Administration:  Federal  Highway 
Administration 

Tide:  Highway  Safety  Improvement 
Program  and  Priorities. 

Need  for  Information:  Title  23  CFR 
924  requires  each  state  to  submit  an 
annual  report  on  the  progress  being 
made  to  implement  highway  safety 
improvement  projects  for  hazard 
elimination  and  grade  crossing  and  the 
effectiveness  of  such  improvements. 

Proposed  Use  of  Information:  The 
information  is  used  by  the  FHWA  to 
prepare  a  report  to  G)ngress  on  the 
effectiveness  of  highway  safety 
improvement  projects,  to  evaluate  its 
overall  highway  safety  improvement 
program  and  to  determine  whether 
Federal-aid  funds  should  be  used  for 
projects  proposed  by  States. 

Frequency:  Annually. 

Burden  Estimate:  96,187  hours. 

Bespondents:  State  highway  agencies. 

Form(s):  None. 

Average  Burden  Hours  Per  Besponse: 
357  hours  reporting;  1,367  hours 
recordkeeping. 

ZJOT  No.  3846. 

OMB  No:  2125-0019. 

Administration:  Federal  Highway 
Administration. 

Tide:  Federal-aid  Highway 
Construction  Equal  Employment 
Opportunity. 

Need  for  Information:  Title  23  CFR 
230  requires  contractors  to  submit  to 
State  Highway  Agencies  (SHA)  an 
annual  report  proving  employment 
workforce  data.  The  SHAs  must  submit 
a  report  to  FHWA  summarizing  the  data. 

Proposed  Use  of  Information:  The 
SHAs  use  the  data  to  monitor  and 
evaluate  the  effectiveness  of  Federal-aid 
contractors'  Equal  Employment 
Opportunity  programs.  The  FHWA  uses 
the  information  to  determine  patterns 
and  trends  of  equal  employment  in  the 
highway  construction  industry. 

Frequency:  Annually. 

Burden  Estimate:  6.580  hours. 

Bespondents:  State  highway  agencies. 

Form(s):  PR-1391  and  PR-1392. 

Average  Burden  Hours  Per  Response: 
Form  PR-1391— 1  hour  reporting;  Form 
PR-1392— 40  hours  reporting. 

ZXTT  No;  3847. 

OMB  No.  2125-0519. 

Administration:  Federal  Highway 
Administration. 


Title:  Developing  and  Recording  Costs 
for  Utility  Adjustments. 

Need  for  Information:  Title  23  CFR 
part  645  requires  utility  companies  to 
maintain  adequate  records  to  support 
costs  incurred  for  reimbursable  utility 
adjustments  on  Federal-aid  highway 
projects. 

Proposed  Use  of  Information:  The 
information  will  be  used  by  the  FHWA 
to  reimburse  State  highway  agencies  for 
the  costs  of  construction  of  Federal-aid 
projects. 

Frequency:  Recordkeeping  (3  year 
retention  period). 

Burden  Estimate:  360,000  hours. 

Bespondents:  Utility  companies. 

Form(s):  None. 

Average  Burden  Hours  Per  Besponse: 
120  hours  recordkeeping. 

DOT  No:  3848. 

OMB  No:  2120-0015. 

Administration:  Federal  Aviation 
Administration. 

Title:  FAA  Airport  Master  Record. 

Need  for  Information:  The  Federal 
Aviation  Act  of  1958  directs  the  FAA  to 
collect  and  disseminate  information 
about  civil  aeronautics.  The  information 
is  required  to  carry  out  FAA  missions 
related  to  safety,  forecasting,  and  airport 
engineering. 

Proposed  Use  of  Information:  The 
information  collected  is  the  basic  source 
of  data  for  private,  state.  Federal  and 
governmental  aeronautical  charts  and 
publications. 

Frequency:  On  occasion,  annually. 

Burden  Estimate:  87,000  hours. 

Bespondents:  Airport  owners/ 
operators. 

Form(s):  FAA  Forms  5010-1, 5010-2, 
5010-3,  and  5010-5. 

Average  Burden  Hours  Per  Besponse: 
19  minutes  reporting. 

DOT  No:  3849. 

OMB  No:  2127-0044. 

Administration:  National  Highway 
Traffic  Safety  Administration. 

Title:  Names  and  Addresses  of  First 
Purchasers  of  Motor  Vehicles. 

Need  for  Information:  Title  15  U.S.C. 
1418(b)  requires  every  manufacturer  of 
motor  vehicles  to  establish  and  maintain 
records  of  the  name  and  address  of  the 
flrst  purchaser  of  each  motor  vehicle 
produced  by  such  manufacturer. 

Proposed  Use  of  Information:  The 
vehicle  manufacturers  use  the 
information  to  directly  notify  first 
purchasers  of  new  motor  vehicles  in 
case  there  is  a  recall  of  their  vehicle. 

Frequency:  On  occasion. 

Burden  Estimate:  950,000  hours. 

Respondents:  Businesses. 

Form(s):  None. 

Average  Burden  Hours  Per  Besponse: 
3  minutes  reporting;  238  hours 
recordkeeping. 


DOT  No:  3850. 

OMB  No:  2120-0014. 

Administration:  Federal  Aviation 
Administration. 

Title:  Procedures  for  non-Federal 
Navigation  Facilities,  FAR  171. 

Need  for  Information:  FARPatt  171 
establishes  procedures  and 
requirements  for  sponsors,  both  private 
and  public,  to  purchase,  install,  operate 
and  maintain  electronic  navaids  for  use 
by  the  flying  public  in  the  National 
Airspace  System. 

Proposed  Use  of  Information:  The 
information  is  required  by  FAA  as  proof 
that  the  faciUty  is  maintained  within 
certain  sp>ecified  tolerances.  In  the  event 
of  an  aircraft  accident,  the  logs  of  the 
maintenance  record  of  the  facilities 
involved  must  be  complete  and 
available  as  possible  evidence  in  court 
during  litigation. 

Frequency:  On  occasion,  monthly. 

Burden  Estimate:  20,792  hours. 

Respondents:  State  or  local 
governments. 

Form(s):  FAA  Forms  198  (or  the 
replacement  version).6030-l,  418,  and 
6790-4. 

Average  Burden  Hours  Per  Response: 
9  minutes  reporting;  13  hours 
recordkeeping.  " 

DOT  No:  3851. 

OKW  No:  2127-0506. 

Administration:  Natidhal  Highway 
Traffic  Safety  Administration. 

Title:  49  CFR  571.125.  Warning 
Devices. 

Need  for  Information:  In  accordance 
with  Federal  Motor  Vehicle  Safety 
Standard  No.  125,  manufacturers  are 
required  to  provide  permanently 
attached  labels  on  warning  devices 
giving  name  of  manufacturer,  and  date 
of  manufacture,  certifying  that  it 
conforms  with  the  applicable  standard. 

Proposed  Use  of  Information :  The        '' 
information  will  provide  for  the  proper 
deployment  and  use  of  warning  devices 
and  increase  their  effectiveness  in 
warning  approaching  traffic  of  the 
presence  of  a  stopped  vehicle. 

Frequency:  On  occasion. 

Burden  Estimate:  3,192  hours. 

Bespondents:  Manufacturers. 

Form(s):  None. 

Average  Burden  Hours  Per  Besponse: 
1  minute  reporting. 

DOT  No:  3852. 

OMB  No;  2115-0035. 

Administration:  U.S.  Coast  Guard. 

Title:  Defect/Noncompliance  Report: 
Campaign  Update  Report. 

Need  for  Information:  In  accordance 
with  46  U.S.C  4310,  the  Coast  Guard 
monitors  defect  notification  and  recall 
campaigns  being  conducted  by  boat  and 
engine  manufacturers. 
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Proposed  Use  of  Information:  This 
information  will  be  used  by  the  Coast 
Guard  to:  (1)  Determine  the  severity  of 
defects  and  failures  in  boats,  inboard 
engines,  outboard  motors,  or  stem  drive 
units;  (2)  determine  the  degree  of  danger 
to  the  public  if  continued  use  of  the 
product  is  not  corrected;  (3)  determine 
if  the  manufacturer's  proposed  method 
of  correction  is  appropriate;  and  (4) 
monitor  the  progress  of  the 
manufacturer's  notification  to  the  owner 
for  correction  of  the  affected  units. 

Frequency:  Annually. 

Burden  Estimate:  540  hours. 

Respondents:  Manufacturers  of  boats 
and  equipment. 

Form(s):  CG  4917  and  CG  4918. 

Average  Burden  Hours  Per  Response: 
45  minutes  reporting;  2  hours  and  30 
minutes  recordkeeping. 

DOT  No;  3853. 

OMB  No:  New. 

Administration:  Federal  Transit 
Administration. 

Title:  State  Responsibility  for  Rail 
Fixed  Guideway  System  Safety. 

Need  for  Information:  Section  28  of 
the  Federal  Transit  Act.  as  amended, 
directs  FTA  to  issue  a  rule  requiring 
States  to  oversee  the  safety  of  rail  fixed 
guideway  systems  not  regulated  by  the 
Federal  Railroad  Administration. 

Proposed  Use  of  Information:  The 
information  will  be  used  to  monitor  a 
State's  compliance  with  Section  28. 
FTA  will  use  the  information  in 
exercising  its  authority  to  withhold 
Federal  funding  to  a  State  or  an 
urbanized  area  in  the  State. 

Frequency:  Annually,  biennially, 
therm  ially. 

Burden  Estimate:  53,794  hours. 

Respondents:  State  oversight  agencies 
and  rail  fixed  guideway  systems. 

Form(s):  None. 

Average  Burden  Hours  Per  Besponse: 
166  hours  reporting. 

DOT  No:  3854. 

OAfB No:  2133-0509. 

Administration:  Maritime 
Administration. 

Title:  Service  Obligation  Compliance 
Report. 

Need  for  Information:  Public  Law  96- 
453  requires  a  mandatory  service 
obligation  for  graduates  of  the  U.S. 
Merchant  Marine  Academy  and  State 
maritime  academies. 

Proposed  Use  of  Information:  The 
information  will  be  used  by  MARAD  to 
monitor  a  graduate's  compliance  with 
the  service  obligation. 

Frequency:  Aimually. 

Burden  Estimate:  2,090  hours. 

Respondents:  Graduates  of  the  U.S. 
Merchant  Marine  Academy  and  State 
maritime  academies. 


Form(s):  MA-935,  MA-936  and  MA- 
937. 

Average  Burden  Hours  Per  Besponse: 
30  minutes  reporting. 

ZX?T  No:  3855. 

OMB  No:  2133-0521. 

Administration:  Maritime 
Administration. 

Title:  Procedures;  New  Subpart  B — 
Application  for  Designations  of  Vessels 
as  American  Great  Lakes  Vessels. 

Need  for  Information:  Public  Law 
101-624  directs  the  Secretary  of 
Transportation  to  issue  regulations  that 
establish  requirements  for  the 
submission  of  applications  by  owners  of 
ocean  vessels  for  designation  of  vessels 
as  American  Great  Lakes  Vessels. 

Proposed  Use  of  Information:  MARAD 
will  use  the  information  to  determine  if 
a  vessel  meets  statutory  criteria  for 
obtaining  the  benefit  of  eligibility  to 
carry  preference  cargoes. 

Frequency:  On  occasion. 

Burden  Estimate:  1  hour  and  15 
minutes. 

Respondents:  Vessel  owners. 

Form(s):  None. 

Average  Burden  Hours  Per  Besponse: 
1  hour  and  15  minutes  reporting. 

DOT  No:  3856. 

OMB  No:  2133-0510. 

Administration:  Maritime 
Administration. 

Title:  Request  for  Waiver  of  Service 
Obligation;  Request  for  Deferment  of 
Service  CM)ligation;  Request  for  Review 
of  Waiver/Deferment  Decisions. 

Need  for  Information:  Public  Law  96- 
453  authorizes  waivers  and  deferments 
of  the  mandatory  service  obligation 
incurred  by  graduates  of  the  U.S. 
Merchant  Marine  Academy  and 
subsidized  graduates  of  State  maritime 
academies. 

Proposed  Use  of  Information:  The 
information  is  used  by  MARAD  to 
monitor  the  service  obligation,  to 
consider  waiver  of  the  service 
obligation,  to  decide  deferments,  and  to 
revie\y  decisions. 

Frequency:  On  occasion. 

Burden  Estimate:  30  hours. 

Respondents:  Graduates  of  the  U.S. 
Merchant  Marine  Academy  and  State 
maritime  academies. 

Form(s):  MA-935,  MA-936  and  MA- 
937. 

Average  Burden  Hours  Per  Response: 
18  minutes  reporting. 

DOT  No:  3857. 

OMB  No:  New. 

Administration:  U.S.  Coast  Guard. 

Title:  Structural  and  Operational 
Measures  to  Reduce  Oil  Spills  from 
Existing  Tank  Vessels  Without  Double 
Hulls. 

Need  for  Information:  This 
information  collection  is  needed  by  the 


Coast  Guard  to  ensure  that  tank  vessels 
over  5,000  gross  tons  that  carry  oil 
comply  with  certain  structural  and 
operational  requirements.  These 
requirements  will  provide  substantial 
protection  to  the  environment.  It  will 
also  reduce  oil  outflow  from  single  hull 
vessels  until  they  are  required  to  be 
fitted  with  a  double  bull. 

Proposed  Use  of  Information:  Coast 
Guard  will  use  this  information  to 
determine  if  a  vessel's  construction, 
arrangement  and/or  equipment  meet  the 
standards  as  required  by  the  regulations. 

Frequency:  One  time. 

Burden  Estimate:  592.956  hours. 

Bespondents:  Owners/operators  of 
single  hull  tank  vessels  over  5,000  gross 
tons. 

Form(s):  None. 

Average  Burden  Hours  Per  Besponse: 
2.534  hours  reporting. 

DOT  No:  3858. 

OMB  No:  2115-0053. 

Administration:  U.S.  Coast  Guard. 

Title:  Request  for  Designation  and 
Exemption  of  Oceanographic  Vessels. 

Need  for  Information:  Title  46  CFR 
3.10  and  46  CFR  14.20,  detail  the 
procedures  for  designation  and 
exemption  of  oceanographic  research 
vessels. 

Proposed  Use  of  Information:  This 
information  collection  will  be  used  by 
the  Coast  Guard  to  determine  if  certain 
oceanographic  vessels  should  be 
exempted  from  specific  regulatory 
requirements  governing  the  shipment, 
discharge,  payment,  and  personal 
outfitting  of  merchant  seamen. 

Frequency:  On  occasion. 

Burden  Estimate:  13  hours. 

Bespondents:  Owner/master  of 
oceanographic  vessels. 

Form(s):  None. 

Average  Burden  Hours  Per  Response: 
1  hour  reporting;  30  minutes 
recordkeeping. 

DOT  No:  3859. 

OMB  No:  2130-0500. 

Administration:  Federal  Railroad 
Administration. 

Title:  Accident/Incident  Reporting 
and  Recordkeeping  Requirements. 

Need  for  Information:  The  Rail  Safety 
Act  of  1970  and  the  Rail  Safety 
Improvement  Act  of  1988  prescribe 
terms,  conditions,  and  limitations 
hecessary  to  ensure  rail  safety. 

Proposed  Use  of  Information:  FRA 
uses  this  information  to  identify 
hazardous  conditions  associated  with 
rail  transportation  and  to  assure 
compliance  with  the  Rail  Safety  Act  of 
1970  and  the  Rail  Safety  Improvement 
Act  of  1988. 

Frequency:  On  occasion,  monthly, 
annually,  recordkeeping. 
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Airdm  &tijnal«:  46,657  bcMfS. 

Respondents:  RailroMlB. 

FormM:  rRA-*"-6180.45;  FRAr-F- 
6180.54;  FRA-F-6iaa.55;  FRA-F- 
6180.55A:  FRA-F-6160.56;  FRA-F- 
6180.57;  FRA-F-618a78;  FRA-F- 
6180.81. 

Average  Burden  Houn  Per  Respoase: 
57  hours  and  24  minutes  reporting  16 
houn  »nd  4  mintites  racoidkecpuig. 

DOT  Mo:  3860. 

OMBNb:  21 27-0004. 

Adabnistrotion:  Natkmai  Higbway 
TMffic  Seteky  Admintstration. 

Title:  49  CFR  part  573,  Dtfact  awl 
Noncompliance  Reports. 

Need  for  Information:  Title  15  U.S,C 
1411-1420  raquirea  the  manufacturers 
of  motor  vehicles  and  motor  vehicle 
equipment  to  recall  and  remedy  the^ 
•  prodiicts  that  do  not  cocnply  with 
applicable  safety  standards  or  contain  a 
defect  related  to  motor  vahtcie  safety. 

Proposed  Use  of  Information: 
Manuiacturers  of  motor  vehicles  and 
equipment  are  required  to  report  to 
NHTSA  when  they  determine  a  recall 
campaign  is  needed.  This  helps  NHTSA 
know  the  manu^turer's  determination. 
The  manufacturer  must  report  the  statue 
of  the  recall  campaign,  so  NlfTSA  caa 
monitor  the  recall. 

Frequency:  On  occasion. 

Burden  Estimate:  6,300  hours. 

Respondents:  Businesses/small 
businesses  or  organizations. 

Form(s):  None. 

Average  Burden  Hours  Per  Response: 
14  hours  reporting;  4  hours 
recordkeeping. 

DOT  No:  3861. 

OAffl  No;  2127-0019. 

Administration:  National  Highway 
Traffic  Safety  Adnainistration. 

Title:  49  CFR  part  537,  Automotive 
Fuel  Ecdnoray  Reports. 

Need  for  Infonnation:  Sectioa  50S  of 
the  Motor  Vehicle  Information  and  Cost 
Savings  Act  requires  each  automobile 
manufacturer  to  submit  reports  to 
NHTSA  reiatkig  to  that  manufacturer's 
efforts  to  comply  with  the  mandated 
average  fuel  economy  standards. 

■  Proposed  Use  of  Information:  Major 
domestic  and  foreign  automobile 
manufacturers  provide  NHTSA  with 
technical  and  fuel  economy 
performance  information  which  is 
examined  to  see  how  the  manufacturer  • 
will  comply  with  appHcable  average 
fuel  economy  standards.  The 
information  is  reported  to  Congress  and 
used  to  respond  to  inquiries  and  (or 
evaluation  of  future  standards, 

Frequency:  Semi-annually. 

Burden  Estimate:  4,500  hours. 

Respondents:  Manufacturers. 

Form(s):  Nona 


AfCfT^  Burden  Hoors  Par  Meapoaae: 
5  minutes  reporting. 
DOT  M»:38f2. 

OMB  No.  2120-0543. 

Administration:  Federal  Aviation 
Administration. 

Title:  Pilots  Cenvided  of  Alcohol  or 
Drug-Related  Motor  Vehicle  Offmses  or 
Subject  to  State  Motor  Vehicle 
Administrative  Procedures. 

Need  for  Information:  In  accotdaoco 
with  14  CFR  parts  61  and  62,  airmen  are 
required  to  report  to  FAA  all  alcohol  or 
drug-related  conviction  or 
administrative  actions. 

Proposed  Use  of  Information:  The 
information  is  used  to  identify  persons 
possibly  unsuited  for  pilot  certification. 
The  reqMested  information  is  Meeded  to 
mitigate  potential  hazards  presented  by 
airmen  using  atcoboi  or  drugs  in  Sight. 

Frequency:  On  occasion. 

Burden  Estimate:  364  hours. 

Respondents:  Imlividual  airmen. 

Form(s):  FAA  Form  8500-8. 

Average  Burden  Hours  Per  Response: 
10  minutes  reporting. 

DOT  No.  3863. 

QMS  Nb:  2120-0026. 

Administration:  Federal  Aviation 
Administratiun. 

Titye.  Flight  Plans  (Domestic/ 
International). 

Need  for  Information:  Title  UI,  section 
307(c)  of  the  Federal  Aviation  Act  of 
1958,  as  amended,  prescribes  air  traffic 
rules  and  regulations  governing  the 
flight  of  aircraft  and  property  and 
persons  on  the  ground. 

Proposed  Use  of  Infonnation:  The 
infomtation  is  collected  to  provide 
protection  to  aircraft  in  flight  and 
persons  and  property  on  the  ground. 
The  infonnation  would  be  used  to  keep 
air  trafTic  control  personnel  aware  of 
specific  flight  activity,  and  if  necessary, 
initiate  timely  search  and  rescue  actions 
whenever  an  aircraft  is  determined  to  be 
overdue  at  the  filed  destination  location. 

Frequency:  On  occasion. 

Burden  £s£;maffrr268,408  hours. 

Respondents:  All. 

Form(s):  FAA  Forms  7233-1  and 
7233-4. 

Average  Burden  Hours  Per  Response: 
2  hours  and  30  minutes  reporting. 

DOT  No:  3864. 

OMB  No:  2115-0506. 

Administration:  U.S.  Coast  Guard. 

Title:  Declaration  of  Inspection. 

Need  for  Infonnation:  Tnis 
information  collection  requirement  is 
needed  to  establish  safety  procedures, 
methods  and  equipment  requirements  to 
prevent  the  discharge  of  oil  and 
hazardous  material  from  vessels, 
onshore  and  offshore  facilities. 

Proposed  Use  of  Information:  This 
information  collection  will  be  used  to 


identify  potential  or  actual  vidatioRS  of 
the  reg^tioas.  TIm  Dedaiatioa  of 
Inspection  will  be  used  to  ensure 
compliance  with  specific  procedttres  to 
pMvent  polkitioB  of  U.S.  waters  or 
damage  to  vessels  aad  faciUtiea. 

Frequency:  Weekly. 

Buiden  Estimate:  78,000  hours. 

Respondents:  Owrters/opeiators  of 
vessels. 

Formfs):  None. 

Average  Burden  Hours  Per  Respoase: 
9  hours  and  51  minutes  recordkeeping. 

ZXW  No:  3865. 

OMB  No:  21 15-0586. 

AdfRtmstnition:  U.S.  Coast  Guard. 

Title:  Benzene. 

Need  for  Information:  This 
irtfonnation  requirement  is  needed  to 
ensure  that  shipowners  transporting 
benzene  or  products  containing  benzene 
in  bulk:  (1)  establish  and  maintein 
accui^te  records  of  employee  exposure 
to  benzene;  (2)  provide  medical 
surveillance:  and  (3)  train  employees 
about  the  hazards  of  benzene. 

Proposed  Use  of  Information:  This 
information  requirement  will  be  used  by 
Coast  Guard  persoiuiei  to  determine  the 
effectiveness  of  the  vessel  owners 
benzene  exposure  reduction  program  on 
its  employees. 

Frequency:  On  occasion. 

Burden  Estimate:  59,755  hours. 

Respondents:  Carriers«f  benzene  and 
products  containing  benzene, 

Form(s):  None. 

Average  Burden  Hours  Per  Response: 
298  hours  and  45  minutes 
recordkeeping. 

DOT  No:  3966. 

OMB  No:  2137-0051. 

Admirristratiotu  Reseerch  and  Spedel 
Piograms  Administration. 

Title:  Rule  Making  and  Exemption 
Requirements. 

Need  for  Information:  fai  accordance 
with  the  Hazardous  Materials 
Transportation  Act.  the  pubhc  is 
required  to  be  informed  about  the 
channels  available  to  request 
amendment  to,  or  deviation  from,  the 
hazardous  materials  regulations  and  the 
information  necessary  to  adequately 
evaluate  the  safety  of  their  requests. 

Proposed  Use  oflnfonmaion:  The 
information  collection  will  provide  the 
regulated  public  with  a  means  to 
propose  new  or  amended  safety 
standards  or  to  deviate  from  tl^ 
hazardous  materials  regulations  to  try 
out  new  methods  of  transportation, 
packaging,  etc.  The  information  will  be 
used  to  ensure  that  all  conditions  of  an 
exemption  are  adhered  to,  ensuring  the 
safe  transportation  of  the  hazardous 
materials  authorized  under  its  terms. 

Frequency:  On  occasion. 
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Burden  Estimate:  4,319  hours. 

Respondents:  Shippers,  carriers  and 
manufacturers  of  containers  for 
hazardous  materials. 

Form(s):  None. 

Average  Burden  Hours  Per  Response: 
55  hours  and  56  minutes  reporting;  30 
minutes  recordkeeping. 

DOT  No:  3867. 

OMB  No:  2137-0559. 

Administration:  Research  and  Special 
Programs  Administration. 

Title:  Rail  Carrier  and  Work  Car 
Requirements. 

Need  for  Information:  Title  49  CFR 
parts  174  and  173  prescribe  the 
requirements  for  rail  carriers  and 
owners  of  tank  cars  used  in  transporting 
hazardous  materials. 

Proposed  Use  of  Information:  The 
information  is  required  to  ensure  that 
the  acceptance,  transportation  and 
delivery  of  hazardous  materials  by 
railroad  carriers  does  not  pose  a  danger 
to  lifia  or  property.  The  information  will 
provide  a  means  to  assure  that  these 
materials  are  being  handled,  loaded,  and 
transported  in  a  safe  and  expeditious 
maimer. 

Frequency:  Annually. 

Burden  Estimate:  10,159  hours. 

Respondents:  Rail  carriera  and  tank 
car  owners. 

Form(s):  None. 

Averqge  Burden  Hours  Per  Response: 
43  minutes  reporting;  75  hours 
recordkeeping. 

DOT  No:  3868. 

OMB  No;  2138-0004. 
.    Administration:  Research  and  Special 
Programs  Administration. 

Title:  Pan  248— Submission  of  Audit 
Reports. 

Need  for  Information:  In  accordance 
with  14  CFR  Part  248,  large  certificated 
air  carriers  are  required  to  submit  audit 
reports. 

Proposed  Use  of  Information:  The 
infonnation  will  be  used  to  monitor 
carrier  fitness,  verify  Form  41 
submissions,  and  to  meet  U.S.  Treaty 
obligations. 

Frequency:  Annually. 

Buixlen  Estimate:  19  hours. 

Respondents:  Large  certificated  air 
carriers. 

Form(s):  None. 

Avero^e  Burden  Hours  Per  Response: 
15  minutes  reporting. 

DOT  No;  3869. 

OMB  No:  2137-0014. 

Administration:  Research  and  Special 
Programs  Administration. 

Title:  Cargo  Tank  Specification 
Requirements. 

Need  for  Information:  The 
information  is  needed  to  enhance  the 
construction  integrity  of  cargo  tanks  and 


the  operation,  maintenance,  repair,  and 
requalification  of  all  DOT  specification 
cargo  tanks  to  decrease  both  the 
probability  and  actual  number  of 
hazardous  materials  releases  due  to 
accident  or  tank  failure. 

Proposed  Use  of  Information:  The 
Department  uses  the  requirements  to 
verify  that  the  inspection,  testing,  and 
maintenance  standards  set  forth  in  the 
regulations  are  met  and  that  these 
containers  are  safe  for  continued  use  in 
hazardous  materials  service. 

Frequency:  On  occasion. 

Burden  Estimate:  291,347  hours. 

Respondents:  Shippers,  carriers, 
owners,  manufacturers,  inspectors, 
repair  and  maintenance  persons  of  cargo 
tanks. 

Form(s):  None. 

Average  Burden  Hours  Per  Response: 
1  hour  reporting;  3  hours  and  58 
minutes  recordkeeping. 

DOT  No:  3870. 

OMB  No:  2120-0535. 

Administration:  Federal  Aviation 
Administration. 

Title:  Anti-Drug  Program  for 
Personnel  Engaged  in  Specified 
Aviation  Activities. 

•Need  for  Information:  The  FAA  needs 
the  information  to  monitor  program 
compliance,  institute  program 
improvements,  and  anticipate  program 
problem  areas. 

Proposed  Use  of  Information:  The 
information  to  be  submitted  to  the  FAA 
will  be  analyzed  for  accuracy, 
timeliness,  and  compliance  with 
regulatory  requirements.  It  will  be 
studied  to  identify  significant  trends 
that  are  manifested  through  program 
implementation.  The  information  will 
form  the  foundation  upon  which 
program  modifications  and 
improvements  will  be  made. 

Frequency:  Annually. 

Burden  Estimate:  100,275  hours. 

Respondents:  Selected  Air  Carrier,  Air 
Taxi  and  Commuter,  Part  135.1c,  Part 
121  Operators,  and  Part  145  Contractors. 

Form(sl:  FAA  form  pending. 

Average  Burden  Hours  Per  Response: 
MIS  portion — 1  hour  and  54  minutes 
reporting;  plans — 50  hours  reporting;  10 
hours  and  9  minutes  recordkeeping. 

DOT  No;  3871. 

OMB  No:  2137-0579. 

Administration:  Research  and  Special 
Programs  Administration. 

Title:  Management  Information 
System  (MIS)  Standardized  Data 
Collection  and  Reporting  of  Drug 
Testing  Results. 

Need  for  Information:  The  drug 
testing  regulations  under  49  CFR  Part 
199  require  pipeline  operators  to  submit 
an  annual  report  whicn  summarizes 


critical  drug  data  elements  of  their  anti- 
drug testing  program.  Statistical  data 
would  provide  a  mechanism  for 
evaluating  the  overall  effectiveness  of 
pipeline  operators'  drug  testing 
programs. 

Proposed  Use  of  Information:  The 
information  will  be  used  to  monitor 
implementation  and  address 
compliance  and  enforcement  issues. 

Frequency:  Annually. 

Burden  Estimate:  12,809  hours. 

Respondents:  Pipeline  operators. 

Form(s):  RSPA  MIS  Form. 

Average  Burden  Hours  Per  Response: 
1  hour  reporting;  3  hours  and  6  minutes 
recordkeeping. 

DOT  No;  3872. 

OMB  No:  2125-0543. 

Administration:  Federal  Highway 
Administration. 

Title:  Controlled  Substances  Test 
Reporting  Requirement. 

Need  for  Information:  The 
information  is  needed  to  implement  49 
CFR  40.81,  which  estabUshes  a  standard 
DOT-wide  MIS  and  requires  that  annual 
reports  be  submitted.  Title  49  CFR  part 
391  requires  motor  carriers  to  test  their 
employees  for  controlled  substances, 
and  to  compile  and  maintain  annual 
summaries  of  their  testing  programs. 

Proposed  Use  of  Information:  The 
information  provided  will  allow  the 
FHWA  to  determine  whether  motor 
carriers  are  complying  with  the  testing 
program;  to  ensure  a  drug-free  motor 
carrier  workforce;  and  to  eliminate  drug 
use/abuse  in  the  motor  carrier  industry. 

Frequency:  Annually. 

Burden  Estimate:  1,055,923  hours. 

Respondents:  Motor  carriera. 

Fonn(s):  FHWA  MIS  Form. 

Average  Burden  Hours  Per  Response: 
48  minutes  reporting;  3  hours  and  47 
minutes  recordkeeping. 

DOT  No;  3873. 

OMB  No:  2130-0526. 

Administration:  Federal  Railroad 
Administration. 

Title:  Control  of  Alcohol  and  Drug 
Use  in  Railroad  Operations. 

Need  for  Information:  The  FRA's 
Final  Rule  on  Control  of  Alcohol  and 
Drug  Use  in  Railroad  Operations  (49 
CFR,  part  219)  dated  February  10, 1986, 
and  FRA's  NPRM  (57  FR  59608),  dated 
December  15, 1992,  proposing  to  amend 
and  expand  the  current  annual  reporting 
requirements,  prescribe  the  terms  and 
conditions  necessary  to  ensure  safety  in 
railroad  operations. 

Proposed  Use  of  Information:  The 
information  will  be  used  by  FHA  and 
the  railroad  industry  to  determine  the 
extent  of  alcohol  and  drug  problems, 
and  to  curtail  the  widespread  use  of 
alcohol  and  drugs. 
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Fififutin,y.  RBCOfuKMping,  on 
occasion,  annually. 

Burden  Estintate:  127,621  hoars. 

Respondents:  RaihTwds. 

Formlsh  FRA-F-6180.73,  FRA-F_ 
6180.74  and  FRA-F-6180.91. 

i^veroge  Borden  Horns  Per  Response: 
3  hours  and  21  minutes  reporting;  549 
hours  and  28  minutes  recordkeeping. 

DOT  Afo.- 3874. 

0MB  No.  2115-0003. 

Administration:  VS.  Coast  Guard. 

Tide:  Oiemical  Drug  and  Alcohol 
Testing  of  Conunercial  Vessel  Personnel 
and  Conunercial  Vessel  and  Personnel 
Accidents. 

Need  for  Information:  This 
information  collection  is  needed  to:  (1) 
improve  the  Coast  Guard's  capability  to 
detect  or  reduce  drug  use  by  the 
commercial  mariner;  (2)  deny  the 
issuance  of  seaman's  papers  to  users  of 
dangerous  drugs:  (3)  be  informed  of 
marine  accidents  that  invohre  death, 
serious  injury  and  material  damage 
affecting  the  seaworthiness  of  a  Tcssel; 
and  (4)  allow  a  more  comprehensiTe 
assessment  of  critical  program  areas, 
including  the  deterrent  efFect  of  testing, 
dru^  abuse  patterns,  and  eiiecthreness  of 
employer  rehabilitation  policies  and 
programs. 

Proposed  Use  of  htformation:  This 
information  will  be  used  by  the  Coast 
Guard  to  ixlentify  users  of  dangerous 
drugs  and  alcohol  in  the  merchant 
marine  industry  and  to  determine  if 
certain  applicants  are  qualified  to  be 
issued  seaman's  papers.  The  marine 
casualty  information  will  be  used  to 
determine  the  extent  of  an  investigation 
and  the  conective  action  to  be  taken. 
This  information  will  also  be  used  by 
other  Federal,  state  or  local  agencies  fbr 
dvil  or  criminal  enforcement  actions. 
The  annual  information  will  be  used  to 
identify  significant  trends  of  drag  abuse 
in  the  marine  industry  and  to  fbnn  the 
basis  for  program  modification  and 
improvement. 
Frequency:  On  occasion. 
Burden  Estinnrte:  33.87B  hours. 
Respondents:  C6mn>ercial  marine 
indusby. 

Formlsh  CG-2692,  CG-2692A,  CG- 
2692B  and  OG  Drug  sid  Alcohol  Testing 
MaiMgement  Information  System  Data 
Collection  Form. 

Average  Burden  Hours  Per  Response: 
7  minutes  reporting;  20  minutes 
recordkeeping. 

DOT  No.  3875. 

OMB  No;  2125-0196. 

Administration:  Fiederal  Highway 
Administration. 

Ttth:  Time  Records. 

Need  for  Information:  Title  49  CPR 
part  395  authorizes  motor  canieis  to  use 


their  time  record*  in  Keu  of  requiring 
drivers  to  prepare  records  of  duty  status. 

Proposed  Use  of  Information:  Time 
records  will  be  used  by  the  FHWA  and 
motor  carriers  to  determine  complianco 
with  maximum  driving  limitations 
required  by  49  CFR  part  395. 

Frequency:  Recorokeeping  (6  months). 

Burden  Estimate:  114)73333  hours. 

Respondents:  Motor  carriers. 

Form(s):  None. 

Avemge  Burden  Hoarr  Per  Response: 
12  hours  and  4  minitfes  recordkeeping. 

DOT  No.  3876. 

OMBMj;  2125-0081. 

Administration:  Federal  Highway 
Administratioa. 

Tif/e: Qualification  Certificate. 

Need  for  Information:  In  accordance 
with  49  CFR  part  391,  when  motor 
carriers  use  drivers  regularly  employed 
by  other  motor  carriers,  they  must 
obtain  a  qualification  certificate,  in  lieu 
of  the  complete  driver  qualification  Qle, 
from  the  regularly  employing  motor 
carriers,  and  maintain  the  certificate  fbr 
3  years. 

Proposed  Use  of  Information:  This 
information  will  be  used  by  the  FHWA 
to  determine  that  a  driver  is  qualified. 

Frequency:  Recordkeeping  (3  years). ' 

Burden  Estimate:  35.000  hours. 

Respondents:  Motor  carriers,  drivers. 

Fofmf s/:  None. 

Average  Burden  Hours  Per  Response: 
7  minotes  Mcordkeeping. 

DOT  No:  2977. 

OMB  No.- 2125-0542. 

Administration:  Federal  Highway 
Administration. 

Title:  Commercial  Driver  Licenstng 
and  Testing  Standards. 

Need  for  btfortnation:  Trtle  49  CFR 
part  383  provides  t  mechanism  to  help 
reduce  or  prevent  truck  and  bos 
accidents,  fatalities,  arnl  injuries  by 
requiring  drivers  to  have  a  single 
commercial  motor  vehicle  driver's 
license  and  disqualifying  drivers  who 
operate  commercial  motor  vehicles  in 
an  unsafe  manrter. 

Proposed  Use  of  Information:  State 
officials  will  use  the  information  to 
prevent  unqualified  truck  and 
molorcoach  drivers  from  operating  on 
the  nation's  highwajrs.  The  FHWA  will 
use  the  information  to  verify  State 
compliance. 

Frequency:  On  occasion. 

Burden  Estimate:  572,132  hours. 

Respondents:  Motor  carriers. 

Formlsh  None. 

Average  Burden  Hours  Pa-  Response: 
Notification  of  violation — 10  rcinutes 
reporting;  •mplojmwot  history — IS 
minvtes  raporting. 
DOT  No:  3878. 
0M9Mbr  21 25-0080. 


Administmtion:  Federal  Highway 
Admiaistiatiaa. 

T/t7e;  Medical  Qualificatioa 
Requirements. 

Need  for  Information:  The  ptovfsioRS 
of  49  CFR  parts  391  and  398  requirs  that 
each  driver  regularly  employed  by  a 
motor  carrier  have  In  his  or  her 
possession,  while  driving,  a  medical 
examiner's  certificate  or  waiver  issued 
by  the  FHWA. 

Proposed  Use  of  Information:  The 
information  collectioo  provides  a 
mechanism  for  drivers  and  motor 
carriers  to  have  the  FHWA  mak.e  a  Coal 
decision  to  resolve  confUcting  medical 
evaluations  when  either  party  does  not 
accept  the  decision  of  a  medical 
specialist. 
Frequency:  Recordkeeping  (3  years). 
Barden  Estimate:  91,744  hours. 
Respondents:  Motor  carriers,  drivers. 
Formlsh  None. 

Average  Burden  Hours  Per  Response: 
2  minutes  recordkeeping. 
DOT  Nb;  3879. 
OMB  No;  2106-0001. 
Administration:  Office  of  the 
Secretary. 

Title:  Free  and  Reduced  Rate 
Transportation. 

Need  for  Information:  Port  223  of  the 
Department's  procedural  regulations 
implements  that  portion  of  Section  403 
of  the  Federal  Aviation  Act  relating  to 
bee  and  reduced  rate  transportation. 
Proposed  Use  of  Information:  The 
information  will  be  used  to  monttor 
carrier  compliance  with  Section  403 
requirements,  and  provide  a  mechanism 
for  carriers  to  obtain  exemptions. 
Frequency:  On  occasioo. 
Burden  Estimate:  33  hours. 
Respondents:  U.S.  and  foreign  air 
carriers. 
Formlsh  None. 

Average  Burden  Hours  Per  Response: 
15  minutes  reporting;  6  minutes 
recordkaepiDg. 
DOT  No:  3880. 
(MB  No:  2106-0006. 
Administration:  Office  of  the 
Secretary. 

Title:  Part  323— Terminations, 
Suspensions,  or  Reductions  of  Service. 
Need  for  Information:  Section  419  of 
the  Federal  Aviation  Act  of  1958 
established  a  program  for  insuring  the 
provision  of  essential  air  service  to 
specific  communities.  Carriers  ore 
required  to  give  notice  before  reducing 
service  to  these  communities  below  the 
level  defined  as  essential  by  DOT. 

Proposed  Use  of  Information:  The 
information  will  be  used  by  DOT,  State 
agencies  and  affected  communities 
whenever  a  canier  intends  to  reduce 
sorvioe.  When  DOT  is  alerted  by  notice. 
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it  issues  an  order  which  reqtiests 
replacement  service  proposals  by 
carriers,  and  requires  the  filing  carrier  to 
continue  to  provide  the  essential  level 
of  service  until  replacement  service  is 
secured. 

Ftequency:  On  occasion. 

Btirden  Estimate:  96  hours. 

Respondents:  Air  carriers.  State  and 
local  governments. 

Form(s):  None. 

Average  Burden  Hours  Per  Response: 
8  hours  reporting. 

DOT  No;  3881. 

QVfB  No;  2137-0578. 

Administration:  Research  and  Special 
Programs  Administration. 

Title:  Reporting  Safety-Related 
Conditions  on  Gas,  Hazardous  Liquid, 
and  Carbon  Dioxide  Pipelines  and 
Liquefied  Natural  Gas  Facilities. 

Need  for  Information:  The 
information  is  needed  to  ensure 
operation  of  low  stress  pipelines  in 
compliance  with  regulations. 

Proposed  Use  of  Information:  The 
information  will  be  used  for  monitoring 
deferred  corrective  actions  on  unsafe 
conditions. 

Frequency:  On  occasion. 

Burden  Estimate:  1,046  hours. 

Respondents:  Operators  of  gas, 
hazardous  liquid,  and  carbon  dio^de 
pip>elines. 

Formlsh  None. 

Average  Burden  Hours  Per  Response: 
4  hours  and  54  minutes  reporting. 

DOT  No;  3882. 

OMB  No;  2137-0047. 

Administration:  Research  and  Special 
Programs  Administration. 

Title:  Transportation  of  Hazardous 
Liquid  by  Pipelines:  Accident  Reporting 
and  Recordkeeping. 

Need  for  Information:  The 
information  is  needed  to  ensure 
operation  of  low  stress  pipelines  in 
compliance  with  regulations. 

Proposed  Use  of  Information:  The 
information  will  be  used  for  planning 
Federal  and  State  safety  programs  and 
inspections  of  individual  pipeline  units. 

Frequency:  On  occasion. 

Burden  Estimate:  51,751  hours. 

Respondents:  Hazardous  liquid 
pip>ehne  of>erators. 

Formlsh  DOT  Form  700O-1. 

Average  Burden  Hours  Per  Response: 
11  hours  and  48  minutes  reporting;  139 
hours  recordkeeping. 

DOT  No;  3883. 

OMB  No;  21 25-NEW. 

Administration:  Federal  Highway 
Administration. 

Title:  Determining  Accident  Rates  for 
Longer  Combination  Vehicles  (LCVs). 

Need  for  Information:  The 
information  is  needed  to  compare  the 


safi^y  of  LCVs  and  conventional  tractor 
semitrailers,  using  accident  data. 

Proposed  Use  of  Information:  The 
FHWA  will  use  the  information  as  part 
of  its  effort  to  determine  the  safety  of 
LCVs. 

Frequency:  One  time. 

Burden  Estimate:  800  hours. 

Respondents:  Motor  carrier 
companies  operating  LCVs. 

Fonnls):  None. 

Average  Burden  Hours  Per  Response: 
4  hours  reporting. 

Issued  in  Washington,  DC  on  Decemlier  14, 
1993. 

Paula  R.  Ewen, 

Chief,  Information  Management  Division. 
(FR  Doc  93-31111  Filed  12-20-93;  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Tax  on  Certain  Imported  Substances; 
Notice  of  Detennination 

AGENCY:  Internal  Revenue  Service. 
Treasury. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  a 
determination,  under  Notice  89-61,  that 
the  list  of  taxable  substances  in  section 
4672(a)(3)  of  the  Internal  Revenue  Code 
will  be  modified  to  include  acetic  acid, 
formic  acid,  and  paraformaldehyde. 
EFFECTIVE  DATE:  This  modification  is 
effective  July  1, 1990. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Tyrone  J,  Montague,  Office  of  Assistant 
Chief  Counsel  (Passthroughs  and 
Special  Industries),  (202)  622-3130  (not 
a  toll-free  number). 

SUPPLEMENTARY  INFORMATKM: 
Background 

Under  section  4672(a)  of  the  Internal 
Revenue  Code,  an  importer  or  exporter 
of  any  substance  may  request  that  the 
Secretary  determine  whether  such 
substance  should  be  listed  as  a  taxable 
substance.  The  Secretary  shall  add  such 
substance  to  the  list  of  taxable 
substances  in  section  4672(a)(3)  if  the 
Secretary  determines  that  taxable 
chemicals  constitute  more  than  50 
percent  of  the  weight,  br  more  than  50 
percent  of  the  value,  of  the  materials 
used  to  produce  such  substance.  This 
determination  is  to  be  made  on  the  basis 
of  the  predominant  method  of 
production.  Notice  89-61, 1989-1  CB. 
717,  sets  forth  the  rules  relating  to  the 
determiriation  process. 


Determinatioa 

Ob  December  13, 1993,  the  Secretary 

determined  that  ac^ic  acid,  fcirmic  acki. 
and  paratormaldefayde  should  be  added 
to  the  list  of  taxable  substances  in 
section  4672(a)(3)  of  the  Internal 
Revenue  Code,  effective  )uly  1, 1990. 

The  rate  of  tax  prescribed  for  acetic 
acid  under  section  4671(b)(3).  is  $1.27 
per  ton.  Ttiis  is  based  upon  a  conversion 
factor  for  methane  of  0.3709. 

The  rate  of  tax  prescribed  for  formic 
acid  under  section  4671(b)(3).  is  $1J)9 
per  ton.  This  is  based  upon  a  conversion 
factor  for  butane  of  0.3900. 

The  rate  of  tax  prescribed  for 
paraformaldehyde  under  section 
4671(b)(3),  is  $2.31  per  ton.  This  is 
based  upon  a  conversion  factor  for 
methane  of  0.6716. 

The  petitioner  is  Hoechst  Celanese,  a 
manufacturer  and  exporter  of  these 
substances.  No  material  comments  were 
received  on  these  petitions.  The 
following  information  is  the  basis  for 
the  determinations. 

Acetic  Acid 

HTS  number  2915.21.00.00 
CAS  number  64-l»-7 

Acetic  acid  is  derived  from  the 
taxable  chemical  methane.  Acetic  acid 
is  a  liquid  produced  predominantly  by 
methanol  carbonylation.  Carbon 
monoxide  and  methanol  are  produced 
from  methane. 

The  stoichiometric  material 
consumption  formula  for  acetic  acid  is: 
2  CH4  (methane)-«-2  H2O  (water)  — 
C2H4O2  (acetic  acid)-»-4  Hj 
(hydrogen) 

Acetic  acid  has  been  determined  to  be 
a  taxable  substance  because  a  review  of 
its  stoichiometric  material  consumption 
formula  shows  that,  based  on  the 
predominant  method  of  production, 
taxable  chemicals  constitute  96.7 
percent  by  value  of  the  materials  used 
in  its  production.  The  stated  cost  for 
methane  is  $0.0386  per  pound  and  the 
stated  cost  for  steam  is  $0.0023  per 
pound. 

Formic  Acid 

HTS  number:  2915.11.00.00 
CAS  nimiber:  64-18-6 

Formic  acid  is  derived  from  the 
taxable  chemical  butane.  Formic  acid  is 
a  liquid  produced  predominantly  as  a 
co-product  in  the  liquid  phase  oxidation 
of  butane. 

The  stoichiometric  material 
consumption  formula  for  formic  acid  is: 
C4H10  (butane)+2.5  O2  (oxygen)  — • 
CH2O2  (formic  acidl+CsH^Oj 
(propionic  acid)-«-H20  (water) 

Formic  acid  has  been  determined  to 
be  a  taxable  substance  because  a  review 
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of  its  stoichiometric  material 
consumption  formula  shows  tliat,  based 
on  the  predominant  method  of 
production,  taxable  chemicals  constitute 
98  percent  by  value  of  the  materials 
used  in  its  production.  The  stated  cost 
for  butane  is  $0.0543  per  pound  and  the 
stated  cost  for  oxygen  is  $0.0019  per 
pound. 

Paraformaldehyde 

HTS  number:  2912.60.00.00 
CAS  number:  30S25-89-4 

Paraformaldehyde  is  derived  ht)m  the 
taxable  chemical  methane. 


Paraformaldehyde  is  a  solid  produced 
predominantly  from  aqueous 
formaldehyde.  Formaldehyde  is 
produced  by  catalytic  vapor  phase 
oxidation  of  methanol.  Methanol  is 
produced  from  methane. 

The  stoichiometric  material 
consumption  formula  for 
paraformaldehyde  is: 
10  CH4  (methane)+5  O2  (oxygenj+HaO 

(water)  —  10  H2 

(hydrogen)+HO(CH20) ,,  Jl 

(paraformaldehyde) 
Paraformaldehyde  has  been 
determined  to  be  a  taxable  substance 


because  a  review  of  its  stoichiometric 
material  consumption  formula  shows 
that,  based  on  the  predominant  method 
of  production,  taxable  chemicals 
constitute  94.6  percent  by  value  of  the 
materials  used  in  its  production.  The 
stated  cost  for  methane  is  $0.0386  per 
pound,  the  stated  cost  for  water  (steam) 
is  $0.0023  per  pound,  and  the  stated 
cost  for  oxygen  is  $0.0019  per  pound. 
Dale  D.  Goode. 

Federal  Register  Liaison  Officer,  Assistant 
Chief  Counsel  (Corporate). 
IFR  Doc.  93-31015  Filed  12-20-93;  8:45  am| 
BILLmC  CODE  4no-oi-u 
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Sunshine  Act  Meetings 


Federal  Register 

Vol.  58,  No.  243 

Tuesday.  E)eceinber  21,  1993 


TNs  section  of »»  FEDERAL  REOSTEn 
contains  notices  of  meetngs  pubtahed  under 
the  "Government  in  the  Sunshine  AcT  (Pub. 
L  94-409)  5  U.S.C.  552b(eK3). 


FEDERAL  DEPOSIT  MSURANCE 
CORPORATION 

Pursuant  to  the  provisions  of  the 
'■Government  in  the  Sunshine  Act"  (5 
U.S.C  552b),  notice  is  hereby  given  that 
at  5:07  p.m.  on  Thursday,  December  16, 
1993,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider 
matters  relating  to  the  Corporation's 
corporate  activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director 
Jonathan  L.  Fiechter  (Acting  Director, 
Office  of  Thrift  Supervision),  seconded 
by  Director  Eugene  A.  Ludwig 
(Comptroller  of  the  Currency), 
concurred  in  by  Acting  Chairman 
Andrew  C.  Hove,  Jr.,  that  Corporation 
business  required  its  consideration  of 
the  matters  on  less  than  seven  days' 
notice  to  the  public;  that  no  earlier 
notice  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matters  in  a 
meeting  open  to  public  observation;  and 
that  the  matters  could  be  considered  in 
a  closed  meeting  by  authority  of 
subsections  (c)(4).  (c)(9)(B),  and  (c)(10) 
of  the  "Government  in  the  Sunshine 
Act"  (5  U.S.C  552b(c)(4).  (c)(9)(B).  and 
(C|X10)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550-17th  Street,  J>AV.,  Washington,  DC 

Dated:  December  17, 1993. 


Federal  Deposit  Insttianca  Corporatioa. 

Robert  E  FeMmaa, 

Deputy  Executive  Secretary. 

IFR  Doc.  93-31274  Filed  12-17-W;  2:41  pm] 

WUJN6  coos  •n4-*t-M 

NUCLEAR  REGULATORY  COMMtSSKM 

DATEi  Weeks  of  December  20,  27, 19S3 
and  January  3  and  10, 1994. 

PLACE:  Commissioners'  Conference 
Room,  11555  Rockville  Pike,  Rockville, 
Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONStDEREO: 

Week  of  December  20 

Monday,  Decetaber  20 

9:00  a.m. 
Discussion  of  Management-Organization 
and  Internal  Personnel  Matters  (Closed — 
Ex.  2  and  6) 
2:30  p.m. 
Briefmg  by  DOE  on  HLW  Program  (Public 

Meeting) 
(Contact:  Linda  Desell,  202-586-1462) 

Tuesday,  December  21 

10:00  a.m. 
Periodic  Meeting  witii  Advisory  Committee 

on  Nuclear  Waste  (ACNW)  (Public 

Meeting) 
(Contact  John  Larkins,  301-492-4516) 
11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 

Meeting) 
a.  Modificat!ons  to  Fitness-fbr-Duty 

Program  Requirements  Concerning  the 

Random  Drug  Testing  Rate  (Tentative) 
(Contact:  Loren  Bush,  301-504-2944) 
(Postponed  from  December  14) 
3:00  p.m. 
Briefing  on  Results  of  Fee  Study  (Public 

Meeting) 
(Contact;  James  Holloway.  301-492-4301) 

Wednesday,  December  22 
10:00  a.m. 


Brieflog  on  Resuks  of  UcsMae  ExteMioB 
Workshop  and  Proposod  Phangc  i  to 
UccBse  Renewri  Rule  (Pubbc  Meetk^ 

ICoBtact:  Scott  Newberry.  aOI-MH-lias) 

Week  of  Dectunber  27— Tentathre 

There  are  no  raeetings  acbeduled  far  the 
Week  of  December  27. 

Week  of  January  3— TentatiTe  ' 

There  are  no  meetuigs  scheduled  for  the 
Week  of  January  3.  ! 

Week  of  January  10— TenUtive 

Monday,  January  10  ' 

10:30  am. 
Brmfmg  on  Options  for  Agreement  State 
Compatibility  PoHcy  (Public  Meeting) 
(Contact:  Cardelia  Maupin,  3O1-50^23t2) 
2:00  pjB. 
Briefing  on  hWC  Research  Program  on  Low 

Level  Waste  (Public  Meeting) 
(Contact:  Nick  Costanzi,  301-492-3760) 
3:30  pjn. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Note:  AfTumatioo  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  Items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  t>een  identified  as 
requiring  any  Commission  vote  on  this  date 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording)— (301)  504-1292. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
William  Hill  (301)  504-1661. 

Dated:  December  16, 1993. 

William  M.  Hill.  Jr., 

SECY  Tracking  Officer,  Office  of  the 
Secretary. 
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This  section  of  the  FEDERAL  REGISTER 
contains  edHorial  corrections  of  previously 
published  Presidential.  Rule,  Proposed  Rule. 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  docunnents  and  appear  in 
the  appropriate  document  categories 
elsewtiere  tn  itie  issue. 


DEPARTMENT  OF  ENERGY 
10  CFR  Part  835 

Occupational  Radiation  Protection 

Correction 

In  rule  document  93-27997  beginning 
on  page  65458.  in  the  issue  of  Tuesday. 


December  14. 1993.  in  the  first  column, 
in  the  EFFECTIVE  DATES.  "January  13. 
1993."  should  read  "Januar>- 13. 1994.  ' 

BH.UNQ  COOC  1S0641-O 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  93 
[FRL-4806-1I 

Determining  Conformity  of  General 
Federal  Actions  to  State  or  Federal 
Implementation  Plans 

Correction 

In  rule  document  93-28818  beginning 
on  page  63214  in  the  issue  of  Tuesday. 


November  30. 1993.  make  the  following 
correction: 

$93,150    [Corrected] 

On  page  63253.  in  the  second  column, 
in  §93.150(c)(2)(i).  in  the  first  line. 
"December  30. 1993."  should  read 
"January  31. 1994.". 

BILLING  COOe  1SOS41-0 


B         S 


Tuesday 
December  21,  1993 


Part  II 

Department  of 
Health  and  Human 
Services 


Food  and  Drug  Administration 


21  CFR  Part  1,  et  al. 
Metric  Labeling;  Quantity  of  Contents 
Labeling  Requirements  for  Foods,  Human 
and  Animal  Drugs,  Animal  Foods, 
Cosmetics,  and  Medical  Devices; 
Proposed  Rule 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  1. 201. 501. 701.  and  801 

[Dodwt  Not.  92N-0406  and  93N-022e] 

Metric  Labeling:  Quantity  of  Contents 
Labeling  Requirements  for  Foods, 
Human  and  Animal  Drugs,  Animal 
Foods,  Cosmetics,  and  Medical 
Devices 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
amend  its  regulations  to  require  the  use 
of  the  most  appropriate  units  of  both  the 
International  System  of  Units  (SI)  and 
the  avoirdupois  (customary  inch-pound) 
system  for  the  declaration  of  the  net 
quantity  of  contents  on  the  label  of 
consumer  commodities  regulated  by  the 
agency.  This  action  is  being  talcen  in 
accordance  with  amendments  issued  in 
1992JO  the  Fair  Packaging  and  Labeling 
Act  (the  FPLA). 

DATES:  Written  comments  by  February 
22. 1994.  The  effective  date  of  the  1992 
teclinical  amendments  to  the  FPLA  is 
February  14. 1994.  After  February  14. 
1994.  products  whose  labels  were 
printed  before  that  dale  naay  cootinue  to 
be  sold  or  distributed.  The  agency  is 
proposing  that  any  final  rule  that  they 
may  issae  baaed  ob  this  pioposal 
become  efTective  30  days  after  its  date 
of  publication  in  the  Federal  Register. 
but  not  before  February  14. 1994. 
ADDRES.SES:  Submit  written  comments 
to  the  Dockets  Maaagement  Branch 
(HFA-305).  Food  and  Drug 
Administration,  rrn.  1-23. 12420 
Parklawn  Dr.,  Rockville,  MD  20857. 
Copies  of  the  National  Institute  of 
Standards  and  Technology  (NIST) 
handbooks  and  special  publications 
may  be  obtained  from  the  National 
.Conference  on  Weights  and  Measures, 
P.O.  Box  4025.  Gaathersburg.  MD  20W5. 
301-975-4004. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information:  Judith  W.  Riggins. 
Office  of  Policy  (HF-23),  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville,  MD  20857,  301-443-2831. 

For  information  concerning  drugs: 
Donald  Dobbs,  Center  for  Drug 
Evaluation  and  Research  (HFD-820), 
Food  and  Drug  Administration,  7500 
Standish  PI.,  Rockville,  MD  20855,  301- 
594-1006.     ' 

For  information  concerning  veterinary 
foods  and  drugs:  John  Borders,  Center 


for  Veterinary  Medicine  (HFV-238), 
Food  and  Dnxg  Administration.  7500 
Standish  Pi.,  Rodcville,  MD  XOSSS.  Ml- 
594-1737. 

For  information  concerning 
cosmetics:  John  E.  Bailey,  CeBter  for 
Food  Safety  and  Applied  Niirition 
(HFS-100),  Food  and  Drug 
Administration,  200  C  St.  SW, 
Washington,  DC  20204,  202-2TIS-4S30. 

For  information  concemir^nadical 
devices  and  radiological  prodactc 
Byron  Tart.  Center  for  Devicesaad 
Radiological  Health  (HFZ-300),  Food 
and  Drug  Administration,  2098  Gei&er 
Rd.,  Rockville,  MD  20850,  301-594- 
4639. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

A.  Historical 

The  use  of  metric  uaif  s  in  the  United 
States  was  first  authorized  by  law  in 
1866  (the  Metric  System  Act,  14  Stat. 
339).  In  1875,  the  United  States  signed 
the  Treaty  of  the  Meter  in  Paris,  which 
established  the  International  Bureau  of 
Weights  and  Measures  and  recognized 
the  meter  as  the  accepted  international 
unit  of  measure.  However,  the 
customary  inch-pound  system 
continaed  to  be  the  predominant  form 
of  measurement  in  the  United  States 
(Ref.  1). 

On  August  9, 1968.  the  Metric  Study 
Act  (Pub.  L.  90-472)  was  enacted.  Tliis 
act  directed  the  Secretary  of  Commerce 
to  conduct  a  study  to  determine  the 
advantages  end  disadvantages  of 
iacreesed  use  of  the  SI  in  the  United 
States  and  to  submit  a  full  report  to 
Coa^vss  within  3  years.  The  report.  "A 
Metric  America:  A  Decision  Whose 
Time  Has  Come."  was  submitted  to 
Congress  in  August  1971.  The  findings 
of  the  study  were  that 

•  •  •  eventually  the  United  States  will 
join  the  rest  of  tiie  world  in  the  use  of  die 
metric  sjrstem  as  ttte  predominant  common 
language  of  measurement.  Rather  than 
driving  to  metric  with  no  national  plan  to 
help  the  sectors  of  our  society  and  guide  our 
relationships  abroad,  a  carefully  planned 
transition  in  which  all  sectors  participate 
voluntarily  is  preferable. 

(Kef.  1) 

On  December  23. 1975,  President 
Gerald  Ford  signed  the  Metric 
Conversion  Act  of  1975  (15  U.S.C 
205b).  The  Metric  Conversion  Act 
directed  the  establishment  of  the  U.S. 
Metric  Board  to  coordinate  the 
nationwide  voluntary  conversion  to  the 
SI.  However,  no  time  period  was  set 
within  which  conversion  should  trice 
place,  and  no  funds  were  autiwaiied  to 
finance  the  expenses  that  would  have 
been  incurred  in  conversion. 


B.  Recent  Developments 

On  August  23, 1988,  Congress  passed 
the  Omnibus  Trade  and 
Competitiveness  Act  (Pub.  L.  100-418), 
which  was  based  on  a  finding  that 
world  trade  was  increasingly  geared 
toward  the  SI.  It  further  found  that  U.S. 
industry  was  often  at  a  competitive 
disadvantage  when  dealing  in 
international  markets  because  of  its 
nonstandard  measurement  system,  and 
that  it  was  sometimes  excluded  from 
these  markets  when  it  was  unable  to 
deliver  goods  that  were  measured  in 
metric  terms.  Consequently,  Congress 
declared  that  the  SI  is  the  preferred 
system  of  weights  and  measures  for  U.S. 
trade  and  commerce.  It  also  required 
each  Federal  agency  to  use  SI  units  in 
its  procurement,  grants,  and  other 
business-related  activities,  except  to  the 
extent  that  such  use  is  impractical  or  is 
likely  to  cause  significant  ine^iciencies 
or  loss  of  markets  to  U.S.  firms,  such  as 
when  foreign  competitors  are  producing 
competing  products  in  nonmetric  units. 
Further,  it  directs  Federal  agencies  to 
seek  out  ways  to  increase  public 
understanding  of  the  SI  through 
educational  information  and  guidance 
and  in  government  publications,  and  to 
permit  the  continued  use  of  traditional 
systems  of  weights  and  measures  in 
nonbusiness  activities^ 

On  July  25. 1991,  President  George 
Bush  issued  Executive  Order  12770, 
"Metric  Usage  in  Federal  Government 
Programs,"  which  designated  the 
Secretary  of  Commerce  to  direct  and 
coordinate  efforts  by  Federal 
departments  and  agencies  to  implement 
Government  SI  usage  in  accordance 
with  section  3  of  the  Metric  Conversion 
Act  (15  U.S.C.  205b),  as  amended  by 
section  5164(b)  of  the  Omnibus  Trade 
and  Competitiveness  Act.  In  support  of 
these  efforts,  all  Executive  Branch 
departments  and  agencies  of  the  U.S. 
Government  were  specifically  directed 
to  use  by  September  30, 1992,  to  the 
extent  feasible,  or  by  such  other  date  or 
dates  established  by  the  department  or 
agency  in  consultation  with  the 
Secretary  of  Commerce,  SI  units  in 
Federal  Government  procurement, 
grants,  and  other  business-related 
activities.  Other  business-related 
activities  included  all  uses  of 
measurement  units  in  agency  programs 
and  functions  related  to  trade,  industry, 
and  commerce. 

Od  February  14, 1992.  the  American 
Technology  Preeminence  Act  of  1991 
(ATPA)  (Pub.  L.  102-245)  was  enacted. 
Section  107  of  the  ATPA  amended  the 
FPLA  (15  U.S.C.  1451  et  seq.)  to  require, 
among  other  things,  that  the  most 
appropriate  units  of  the  SI  be  used  as 
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the  primary  system  for  expressing 
quantity  in  the  declaration  of  net 
quantity  of  contents  on  consumer 
packages.  This  provision  was  to  take 
effect  on  February  14,  1994. 

However,  it  soon  became  clear  that 
these  amendments  had  the  potential  to 
impose  a  significant  economic  burden 
on  U.S.  industry.  Therefore,  on  August 
3, 1992,  President  Bush  signed  Public 
Law  102-329,  which  repealed  section 
107  of  the  ATPA  and  made  technical 
amendments  (the  1992  technical 
amendments)  to  the  FPLA  with  respect 
to  its  treatment  of  SI  units.  As  a  result 
of  the  1992  technical  amendments,  the 
FPLA  now:  (1)  Requires  use  of  the  most 
appropriate  units  of  both  the  customary 
inch-pound  system  and  the  SI  for  the 
declaration  of  net  quantity  of  contents; 
(2)  permits,  in  lieu  of  the  term  "weight," 
the  use  of  the  term  "mass"  in  the 
quantity  of  contents  statement;  (3)  no 
longer  requires  declaration  of  net 
quantity  of  contents  in  two  different 
terms  of  the  customary  inch-pound 
system  on  packages  that  contain  less 
than  4  pounds  (lb)  or  1  gallon  (gal)  and 
are  labeled  in  terms  of  weight  or 
volume,  on  packages  labeled  in  terms  of 
linear  measure,  or  on  packages  labeled 
in  terms  of  the  measure  of  area;  (4) 
permits  the  net  quantity  of  contents 
declaration  on  random  weight  p'bckages 
to  be  expressed  in  pounds  and  decimal 
fractions  of  a  pound  carried  out  to  not 
more  than  three  decimal  places  and 
makes  SI  declaration  of  the  net  quantity 
of  contents  on  such  packages  optional; 
and  (5)  exempts  foods  packaged  at  the 
retail  store  level  from  the  requirement 
that  the  declaration  of  net  quantity  of 
contents  include  a  declaration  in  terms 
of  SI  units. 

The  1992  technical  amendments  did 
not  change  the  February  14,  1994, 
effective  date  established  by  the  ATPA 
for  the  SI  labeling  requirements; 
however,  they  did  provide  that  the  SI 
labeling  requirements  would  have  no 
effect  on  the  sale  or  distribution  of 
products  whose  labels  were  printed 
before  the  effective  date  (1992  technical 
amendments,  section  2).  Further, 
nothing  in  the  1992  technical 
amendments  applies  to  unit  pricing, 
advertising,  recipe  programs,  nutrition 
labeling,  or  other  general  pricing 
information  (id.).  Finally,  the  1992 
technical  amendments  provided  that 
nothing  in  the  amendments  shall  be 
construed  to  require  changes  in  package 
size  or  to  affect  in  any  way  the  size  of 
packages  (id.). 

FDA  fully  supports  initiatives  to 
enhance  consumer  understanding  of  the 
SI  and  to  foster  use  of  the  SI  by  U.S. 
industries.  FDA  has  adopted  a  policy  to 
utilize  SI  imits  of  measure  whenever 


practicable  for  its  procurement,  grants, 
and  other  business-related  activities.  In 
1987.  FDA  adopted  a  policy, 
compliance  policy  guide  (CPG)  7150.17. 
to  permit  the  use  of  SI  units,  in  addition 
to  the  customary  inch-pound 
declarations,  in  net  quantity  of  contents 
statements  on  labels  of  commodities 
regulated  by  the  agency. 

In  the  Federal  Register  of  May  21 . 
1993  (58  FR  29716)  (docket  no.  92N- 
0406),  FDA  proposed  to  amend  its  food 
labeling  regulations  to  require  use  of 
both  SI  and  customary  inch-pound  units 
to  express  net  quantity  of  contents  on 
food  labels.  The  rules  proposed  herein 
would  revise  regulations  on  net  quantity 
of  contents  declarations  for  other 
consumer  commodities  regulated  by 
FDA,  i.e.,  over-the-counter  (OTCJ 
human  and  veterinary  drugs,  animal 
foods,  cosmetics,  and  medical  devices, 
to  require  use  of  both  the  SI  and 
customary  inch-pound  units. 

FDA  is  proposing  the  requirements  for 
declaration  of  net  quantity  of  contents 
in  SI  units  in  response  to  the 
amendments  to  the  FPLA.  The  proposed 
requirements,  therefore,  if  adopted,  will 
be  applicable  only  to  consumer 
commodities  as  defined  by  that  statute. 
Section  10(a)  of  the  FPLA  defines 
"consumer  commodity,"  in  part,  as 
"any  food,  drug,  device,  or  cosmetic 
*   *   *  which  is  customarily  produced  or 
distributed  for  sale  through  retail  sales 
agencies  or  instrumentalities  for 
consumption  by  individuals,  or  use  by 
individuals  for  purposes  of  personal 
care  or  in  the  performance  of  services 
ordinarily  rendered  within  the 
household,  and  which  usually  is 
consumed  or  exp>ended  in  the  course  of 
such  consumption  or  use." 

Although  the  proposed  rules  related 
to  food  labeling  were  published  on  a 
different  date.  FDA  intends  for  all  final 
rules  implementing  the  1992  technical 
amendments  to  reflect  a  uniform  agency 
policy  on  quantity  of  contents  labeling. 
The  proposed  rules  in  this  document 
reflect  the  agency's  current  thinking 
regarding  implementation  of  the  FPLA 
as  amended  by  the  1992  amendments. 
Any  final  rule  on  quantity  of  contents 
declarations  on  food  labels  will  be 
consistent  with  the  final  rules  resulting 
from  this  rulemaking  process.  For  this 
reason,  FDA  encourages  interested 
persons  affected  by  the  May  21, 1993, 
food  labeling  proposed  rules  on  metric 
labeling,  as  well  as  interested  persons 
affected  by  this  proposal,  to  provide 
comments  on  the  proposed  rules  in  this 
document.  Comments  received  on  the 
May  21, 1993,  food  labeling  proposal 
will  be  considered  along  with  comments 
on  this  proposal  when  the  agency 
develops  final  quantity  of  contents 


regulations  for  foods,  OTC  human  and 
veterinary  drugs,  animal  foods, 
cosmetics,  and  medical  devices. 

FDA  recognizes  that  some  provisions 
of  these  proposed  rules  are  different,  in 
substance  and  organization,  from  the 
May  21, 1993,  food  labeling  proposal. 
Many  of  these  differences  are  based  on 
FDA's  preliminary  review  of  comments 
on  the  food  labeling  proposal.  Those 
comments  identified  technical  errors 
and  requested  clarifications,  revisions, 
and  greater  flexibility  in  the  food 
labeling  regulations,  which  the  agency 
anticipates  it  will  provide  in  the  food 
labeling  final  rule.  (FDA  iscontinuingto 
evaluate  comments  on  the  May  2l, 
1993,  food  labeling  proposal  and  will 
provide  a  detailed  discussion  of  the 
comments  in  the  preamble  to  the  food 
labeling  final  rule.) 

The  proposed  rules  in  this  document 
differ  from  the  May  21. 1993,  food 
labeling  proposal  as  follows: 

1.  The  regulations  have  been  revised 
and  reorganized  for  clarity; 

2.  The  regulations  place  references  to 
SI  and  SI  units  in  the  primary  position 
within  the  text  of  the  regulations  to 
stress  that  the  SI  system  is  the  preferred 
system  of  weights  and  measures  for  U.S. 
trade  and  commerce  under  the  1992 
technical  amendments; 

3.  The  regulations  correct  technical 
errors  in  SI  and  customary  inch-pound 
conversion  factors  and  in  examples  of 
quantity  of  contents  declarations; 

4.  The  regulations  would  permit 
manufacturers  to  round  down 
calculated  quantities  to  prevent 
overstating  the  quantity  of  the  contents 
of  the  package; 

5.  The  regulations  would  permit 
manufacturers  to  determine  the  number 
of  significant  digits  to  use  in  the 
quantity  of  contents  declaration; 

6.  The  regulations  would  permit  the 
use  of  the  symbols  "I"  and  "ml."  in 
addition  to  'L"  and  "mL."  for  liter  and 
milliliter,  respectively,  in  quantity  of 
contents  declarations; 

7.  The  regulations  are  consistent  with 
the  NIST  Handbooks  regarding  the  use 
of  upper  and  lower  case  letters,  periods 
after  symbols  and  abbreviations,  and 
plural  forms  of  symbols  and 
abbreviations; 

8.  FDA  is  requesting  comments  on  a 
possible  exemption  from  the 
requirement  that  the  quantity  of 
contents  of  certain  packages  be 
expressed  in  pounds  or  the  largest 
whole  unit,  for  liquid  measure,  if  these 
packages  are  instead  labeled  in  terms  of 
ounces  or  fluid  ounces;  and 

9.  The  regulations  eliminate  the 
present  requirement  that  all  other  label 
information  be  formed  on  the  surface 
when  the  quantity  of  contents 
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decbmtian  is  blowm.  embossed,  or 
molded  on  •  glass  or  plastic  surface.  The 
agency  believes  dial  it  is  not  practical  to 
require  ail  other  mandatory  kbeling 
information  to  be  blown,  ainbossed,  or 
molded  on  the  labels  in  cases  where  the 
quantity  of  contents  statement  is 
provided  in  this  manner. 

C.  Future 

In  the  future,  to  the  extent  that  it  is 
practicable,  FDA  will  continue  to 
demonstrate  its  support  for  the  Si  by 
using  SI  units  to  express  measurements 
contained  in  the  text  of  its  r^uiations. 
FDA  invites  comments  on  sped'fic 
regulations,  or  other  agency  activities, 
for  which  use  of  SI  units  of  measure 
would  be  appropriate. 

n.  Provisions  of  the  Proposed  Rule 

A.  Regulations  Amended 

FDA  is  proposing  in  this  docnmertt  to 
amend  the  fonowing  provisions  of  Title 
21  of  the  Code  of  Federal  Regulations: 

1.  The  general  labeling  provisions  in 

§l.lt2lCFRl.lh 

2.  The  ore  human  drugs  and  OTC 
veterinary  drugs  labeling  provisions  in 
§  201.62  (21  CFR  201.62): 

3.  The  provisions  for  the  information 
panel  of  food  packaged  for  animals  in 
§501.2  (21  CFR  501.2); 

4.  The  animal  food  labeling 
provisions  in  §  501.105,  whidi  the 
agency  proposes  to  renumber  as  $  501.7; 

5.  Tne  cosmetic  labeling  provisions  in 
§  701.13  (21  CFR  701.13);  and 

6.  The  OTC  device  labeling  provisions 
in  §  801  62  (21  CFR  801.e2). 

B.  Hevised  Section  Heading  and 
Renumberiag 

Tba  section  iwading  for  current 
$  501.105  is  "Deckration  of  net  quaitity 
of  contents  when  exempt."  However, 
this  section  primarily  establishes 
requirements  for  the  declaration  of  net 
quantity  of  contents  on  labels  for  animal 
food.  Thus,  the  agency  proposes  to 
change  the  heading  lo  ^Declaration  of 
net  quantfly  (»f  contents,**  which  is  more 
appropriate. 

FDA  also  is  proposing  to  redesignate 
current  $  501.105  as  §501.7.  This 
change  will  place  the  revised  regulation 
in  subpart  A  of  part  501  with  other 
general  labeling  provisions  for  animal 
food.  Througlhout  tiiis  document. 
§  501.7  re4iers  to  proposed  isvised  and 
redesignated  §  501.105. 

C.  Temtinoiogy  and  Standards 

FDA  is  proposing  in  §§  201.62. 501.7. 
701.13.  and  801X2  to  provide  for  use  of 
SI  units  of  mass,  vekuno,  and  capacity. 
The  pwjpoeed  wsiflkns  would  requd]* 
the  nat  quantity  of  ooalents  declaratkan 
to  be  stated  in  units  of  both  the 


customary  inch-^pound  system  and  the 
SI.  retfaer  than  tha  customary  inch- 
pound  system  only.  The  proposed 
revisions  implement  section  4<a)(2)  of 
the  FPLA,  as  amended  (15  U.S.C. 
1453(a)(2)),  which  requires  that  net 
quantity  of  contents  be  separately  and 
accurately  stated  using  the  most 
appropriate  units  of  both  tiie  customary 
inch-pound  system  and  the  SL 

The  agency  is  proposing  to  revise 
§§201.62, 501.7.  701.13.  and  801.S2  to 
permit  the  use  of  tiie  terms  "mMs"  or 
"weight"  in  the  quantity  of  contents 
declaration.  The  1092  technical 
amendments  revised  the  FPLA  by 
striking  the  terms  "weight"  at 
"weights,"  wherever  they  appeared,  and 
by  adding  in  their  place  the  phrase 
"weight  or  mass"  or  '^wei^ts  or 
masses."  The  proposed  addition  of  the 
term  "mass"  to  the  regulations  will 
permit  appropriate  use  of  tiie  terms 
"weight"  and  "mass"  as  defined  by 
NIST,  Department  of  Conmen^e,  in 
NIST  Handbook  No.  44. 1993  ed,, 
paragraph  3.2.1,  appendix  B,  entitled 
"Specifications,  Tolerances,  and  Other 
Technical  Raquirecnents  for  Weighing 
and  Measuring  Devices"  (R^.  1). 
According  to  NIST  Handbook  No.  44, 
"The  weight  of  a  body  is  a  measure  of 
the  force  exerted  on  it  by  gravity  or  the 
force  needed  to  support  it,*'  and  "l^e 
mass  of  a  body  is  a  measure  of  its 
ineriial  property  or  the  asaount  of  matter 
it  contains.*'  Tims,  the  more  appn^»riate 
term  "nass"  should  be  asad  when 
referring  to  the  amount  of  matter  an 
object  contains. 

FDA  also  is  proposing  in  §§201.62(i), 
501. 7(i).  701.13(1).  and  ll01.62(p  to 
provide  that  use  of  tiM  tenns  "net."  "net 
mass."  or  "net  weight"  for  stating  mass 
or  weight  and  "net"  or  **net  content"  for 
stating  fhiid  measure  or  numerical 
count  in  the  quantity  of  contents 
declaration  is  optional.  Tlius,  net 
quantity  of  contents  statements  need  not 
provide  any  of  these  qualifying  terras  or 
phrases.  FDA  believes  that  th^  terms 
are  no  longer  neoesswy  to  prevent 
consumer  confusion  because  tha 
required  presence  of  the  dsdaration  in 
SI  units  wilt  indicate  wh^her  tha 
declaratitm  is  in  terms  of  weiglM  or  mass 
or  in  terms  of  fluid  measure.  However, 
the  agency  cautions  tiutt  quantity  of 
contents  statements  must  always  convey 
the  net  quantity  of  contents,  even  when 
such  qualifying  terms  or  phrases  are  not 
used. 

To  reduce  the  possibility  for 
confusion,  the  agency  tentatively  finds 
that  §§201.62. 501.7.  701.13,  and  401.62 
should  contain  a  description  (tf  the 
terrainoiogy  appiicabie  to  OH  units  of 
the  SI.  ttiaiir  names.  syinAjois.  and 
multiplying  ^u:tars.  'This  information 


will  permit  manufecturers  to  identify 
the  most  appropriate  SI  units  for  the 
declaration  of  the  net  quantity  of 
contents  of  their  products.  The  General 
Conference  on  Weights  and  Measures 
(CPGM),  of  wi»ch  the  United  States  is 
a  member,  is  the  definitive  rdierence  on 
the  SI.  The  CPGM  has  established  base 
units  for  the  SI,  a  set  of  prefixes,  the 
derived  and  supplementary  units,  and  a 
comprehensive  specification  for  die 
units  of  measurement.  Therefore,  the 
agency  is  proposing  to  provide  this 
information  in  §§201.62(d)(7Kiii), 
501.7(dK6Kiii).  701.13(dK6Miii),  and 
801.62|d)(5)(iii)  as  a  convenient 
refeienoe. 

This  information  also  is  available  in 
the  following  publications:  "The 
International  System  of  Units  (SI)"  (Ref. 
3);  Federal  Standard  376B;  "Preferred 
Metric  Units  for  General  Use  by  the 
Federal  Government"  (Ref.  4);  and 
"Interpretati«i  of  the  SI  for  the  United 
States  and  Metric  Conversion  Policy  for 
Federal  Agencies"  |Ref.  5).  FDA  has 
previously  provided  guidance  on  use  of 
SI  units  in  the  form  of  CPG  7150.17. 
dated  April  1, 1967.  FDA  intends  that 
the  provisions  of  the  final  rule  Insed 
upon  this  proposal  will  supersede  the 
guidance  in  CPG  7150.17. 

FDA  is  proposing  in  §§  201.62(b), 
501.7(b),  701.13(b),  and  801.620>l  to 
provide  a  specific  convection  chart  for 
use  in  calculating  the  conversion  of  SI 
quantities  to  customary  inch-pound 
quantities  and  of  customary  inch-pound 
quantities  to  SI  quantities.  Uniform 
conversion  factors  are  necessary  to 
ensure  that  net  contents  declarations  are 
consistent  from  product  to  product.  For 
example,  the  conversiaD  from  ounces  to 
grams  must  always  be  performed  using 
the  same  factor,  28.3495,  not  28.00, 
28.3.  or  28.35.  Use  of  one  factor  by  one 
manufacturer  and  a  different  factor  by 
another  manufacturer  would  result  in 
different  SI  declarations  for  the  same 
amoont  in  ounces  or  vice  versa  and 
would  lead  to  consumer  con  fusion. 
Thus,  the  proptised  diange  will  help  to 
prevent  this  confusion. 

The  conversion  chart  in  proposed 
§§  201.62(b),  501. 7{b),  701.13(b),  and 
801.62(b)  is  derived  from  the  "Metric/ 
Inch-Pound  Conversion  Factors" 
appearing  as  appendix  A  to  the 
"UnifcMm  Packsfging  and  Labeling 
Regulation"  adopted  by  die  Natimal 
Conference  on  Wei^ts  and  Measures 
(NCWM),  whidi  isoontained  in  NIST 
Handbook  130(1993}  (Ref  6).  FDA  is 
proposing  to  use  conversion  factors  and 
other  inforresftion  derived  from  the 
^flST  chart  as  the  basis  far  converting  SI 
and  customary  inch-yound  quantities 
intilaad  of  conversion  Actors  estabiKhed 
by  otiser  entities  tboth  pubiic  and 
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private),  because  the  U.S.  Department  of 
Commerce  has  been  designated  in 
Executive  Order  12770  to  direct  and 
coordinate  efforts  by  Federal 
departments  and  agencies  to  implement 
Gcnremment  metric  usage  in  accordance 
with  the  Metric  Conversion  Act  of  1975 
and  the  Omnibus  Trade  and 
Competitiveness  Act  of  1991.  NIST  is 
that  part  of  the  U.S.  Department  of 
Commerce  most  concerned  with  units  of 
measure,  specifically  the  establishment 
and  maintenance  of  U.S.  standards  of 
weights  and  measures.  FDA  advises  that 
if  a  specific  conversion  factor  is  not 
provided  in  the  conversion  charts  in 
final  rules  resulting  from  these 
proposals,  other  authoritative 
references,  such  as  Federal  Standard 
376B  or  its  latest  edition,  may  be  used 
to  obtain  the  conversion  factor. 

FDA  also  is  proposing  in  §§  201.62(c), 
501.7(c),  701.13(c),  and  801.62(c)  to 
include  the  acceptable  symbols  that  may 
be  used  when  stating  the  net  quantity  of 
contents  in  SI  units.  Tliis  information 
also  is  readily  available  in  the 
publications  list&d  above.  Although  "L" 
and  "mL"  are  preferred  symbols  imder 
the  SI  system  for  the  units  for  liter  and 
milliliter,  respectively,  "1"  and  "ml"  are 
also  acceptable  symbols  for  these  units 
tmder  the  SI  system.  Consequently,  the 
regulations  would  permit  the  use  of 
either  appropriate  symbol  in  quantity  of 
contents  declarations.  In  addition, 
periods  and  plural  forms  fot  SI  units 
would  not  be  permitted  because  they  are 
inappropriate  for  SI  units. 

Consistent  with  the  provisions  of 
secdon  4(aH3MA)(ii)  of  the  FPLA,  as 
amended,  FDA  is  proposing  in 
§§  S01.7(m)  and  701.13(k)  for  random 
packages  of  animal  food  and  cosmetics, 
respectively,  that  the  net  quantity  of 
contents  declaration  is  not  required  to, 
but  may,  include  SI  units  carried  out  to 
not  more  than  three  decimal  places.  For 
random  padcages  of  animal  food  and 
cosmetics,  the  proposal  provides  that  if 
the  net  weight  exceeds  1  lb,  the  weight 
may  be  expressed  in  terms  of  pounds 
and  decimal  fractions  of  the  pound 
carried  out  to  not  more  than  three 
decimal  places.  If  the  net  weight  does 
not  exceed  1  lb,  the  declaration  on  a 
random  package  may  be  in  decimal 
fiactions  of  the  pound  in  lieu  of  ounces. 
These  provisions  would  apply  only  to 
animal  food  and  cosmetics,  because  the 
agency  is  not  aware  of  situations  where 
OTC  drugs  or  devices  may  be 
appropriately  sold  in  random  packages. 

D.Useofthe"e"A4ark 

The  "e"  mark  is  a  special  symbol  used 
on  packages  marketed  within  the 
European  Community  (EC).  The  EC 
requires  that  the  "e"  mark  be  at  least  3 


millimeters  (mm)  (0.118  inch  (in))  hi^ 
and  appear  in  the  same  field  of  vision 
as  the  quantity  of  contents  declaration. 
For  example:  "Net  Wt  100  g  e  3.5  oz." 

The  "e"  mark  constitutes  a  guarantee 
by  the  packer  or  importer  that  the 
package  to  which  it  is  applied  has  been 
made  up  in  accordance  with  the 
"average  system  of  weights  and 
measures,"  which  is  the  standard  in  the 
EC  (Ref.  7).  A  product  shipped  in  the  EC 
without  the  "e"  mark  would  be  subject 
to  customs  inspection  in  each  country 
that  it  entered.  U.S.  companies  that 
obtain  authorization  from  an  EC 
member  state  may  market  their  products 
in  the  EC  and  facilitate  shipment  of 
their  products  by  using  the  "e"  mark  on 
their  packages. 

It  has  been  FDA's  policy  not  to  permit 
any  intervening  label  information 
within  the  text  of  the  declaration  of  net 
quantity  of  contents.  (See  current 
§§  201.62(e),  501.105(f).  701.3(0,  and 
801. 62(e).)  However,  based  on 
information  provided  by  industry  to 
NIST  (Ref.  8),  FDA  tentatively 
concludes  that  it  is  impractical  for 
manufacturers  to  maintain  dual 
packaging,  i.e.,  one  set  for  U.S.  markets 
and  another  set  for  the  EC 
Consequently,  the  agency  is  proposing 
in  §§  201.62(g),  501.7(g).  701.13(g).  and 
801.62(g)  to  permit  the  voluntary 
placement  of  the  "e"  marie  within  the 
declaration  of  the  net  quantity  of 
contents  by  manufacturers  that  intend  to 
market  products  in  the  EQ  FDA  advises 
that  compliance  with  these  regulations, 
which  deal  only  with  placement  of  the 
"e"  mark,  would  not  ensure  that  a 
package  to  which  the  "e"  mark  is 
applied  has  been  made  up  in 
accordance  with  the  "average  system  of 
weights  and  measures"  used  in  the  EC. 
In  addition,  compliance  with  FDA  rules 
does  not  obviate  any  EC  requirements  to 
c^ain  EC  authorization  or  approval  to 
use  the  "e*'  mark. 

E.  Examples  of  the  Quantity  (^  Contents 
Declaration 

FDA  is  proposing  to  include  in 
§§  201.62(e),  501.7(e),  701.13(e),  and 
801.62(e)  specific  examples  of  the  SI 
and  cusfomary  inch-pound  declarations 
of  the  net  quantity  of  contents.  These 
examples  are  provided  as  a  guide  for 
formatting  net  quantity  of  contents 
declarations  that  comply  with  FPLA 
requirements  to  use  the  most 
appropriate  units  of  both  the  customary 
inch-pound  system  and  the  SI. 
Examples  of  quantity  of  contents 
declarations  that  include  the  "e"  mark 
also  are  included  in  proposed 
§§  201.62(e),  501.7(e).  701.13(e).  and 
801.62(e). 


F.  Rounding  and  Significant  Digits 

FDA  is  proposing  in  §§  201.62(b)l2), 
501.7(b)(2),  701.13lb)(2).  and 
801.62(b)(2)  to  permit  the  expression  of 
decimal  fractions  in  the  declaration  of 
the  net  quantity  of  contents  to  be  made 
to  not  more  than  three  dicimal  places, 
rather  than  to  not  more  than  two 
decimal  places  as  is  currently  allowed. 
The  proposed  revisions  respond  to 
amended  section  4(a)(3)(A)(ii)  of  the 
FPLA  (15  U.S.C.  1453(a)(3)(A)(ii)), 
which  permits  the  use  of  three  decimal 
places  for  the  expression  of  the  net 
quantity  of  contents  for  random  weight 
packages  expressed  in  pounds  and 
decimal  fiactions  of  a  pound.  The 
proposed  change  will  make  these 
regulations  comptatible  with  other 
Federal  agencies'  interpretations 
concerning  the  use  of  decimal  fractions 
in  the  declaration  of  the  net  quantity  of 
contents.  The  proposed  revision 
represents  a  change  in  FDA's  policy 
concerning  the  declaration  of  decimal 
fractions  in  the  declaration  of  the  net 
quantity  of  contents. 

Manufacturers  are  responsible  for  the 
accuracy  of  the  net  quantity  of  contents 
declaration,  and  for  ensuring  that  the 
package  contains  at  least  the  stated 
quantity.  FDA  is  proposing  in 
§§201.62(bK2).  501.7(b)(2).  701.13(bK2). 
and  801.62(bK2)  to  permit 
manufacturers  to  utiUze  rounding 
procedures  with  which  they  may  avoid 
overstating  the  quantity  of  contents. 
Manufacturers  may  also  determine  the 
appropriate  number  of  significant  digits 
to  use  in  the  quantify  declaration, 
except  that  decimal  fractions  may  not  be 
carried  to  more  than  three  decimal 
places.  FDA  is  providing  this  flexibility 
in  rounding  procedures  to  facilitate 
conversion  to  use  of  SI  units. 

FDA  also  encourages,  but  would  not 
require,  manufacturers  to  use  rational 
numbers  to  express  the  contents  in  SI 
units  and  to  convert  to  customary  inch- 
pound  units  based  on  the  rational  SI 
declaration.  For  example,  manufocturers 
might  use  1  kg,  not  1.02  kg;  or  4  L,  not 
4.02  L.  FDA  would  also  permit,  but  not 
require,  the  SI  portion  of  the  quantity  of 
contents  declaration  to  precede  the 
customary  inch-pound  portion  of  the 
declaration.  The  agency  believes  thai 
manufacturers'  voluntary  use  of  rational 
numbers  to  express  SI  units  and 
predominant  placement  of  the  SI 
portion  of  the  declaration  will  facilitate 
consumer  understanding  and  will 
enhance  consumer  acceptance  of  the  SI 
declaration. 

FDA  recognizes  that,  because  many  of 
the  factors  for  converting  SI  units  to 
customary  inch-pound  units  and  vice 
versa  are  not  exact  niunbers  and  the 
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quantities  calculated  based  on  the 
conversion  factors  are  often  rounded, 
resulting  SI  and  customary  inch-pound 
quantities  often  will  not  be  exact.  For 
consistency  in  enforcement,  FDA  is 
proposing  in  SS  201.62(b)(3),  501.7(b)(3). 
701.13(b)(3).  and  801.62(b)(3)  that  the 
largest  number  used  to  declare  the 
quantity  of  contents  will  be  used  for 
enforcement  purposes  for  determining 
whether  the  package  contains  the 
declared  amount  of  product. 

G.  SI  Equivalents  in  Text  of  Regulations 

The  agency  is  proposing  to  revise 
§§  201.62.  501.7.  701.13.  and  801.62  to 
express  measurements  contained  in  the 
regulations  in  terms  of  SI  units  and  to 
indicate  parenthetically  their  customary 
inch-pound  equivalents.  For  example, 
the  regulations  currently  include  a 
provision  for  packages  having  a 
principal  display  panel  of  5  square 
inches.  The  agency  is  proposing  to 
express  this  measurement  as  "32  square 
centimeters  (5  square  inches)."  The 
proposed  revision  will  provide 
interested  persons  with  both  SI  and 
customary  inch-pound  equivalents, 
calculated  using  the  appropriate 
conversion  factors.  The  proposed 
revision  conforms  to  the  requirements  of 
Executive  Order  12770  to  use  SI  units  of 
measurement  in  all  Federal  Government 
business-related  activities.  Such 
activities  include  the  use  of  such  units 
in  agency  programs  and  functions 
related  to  trade,  industry,  and 
commerce. 

H.  S!  Labeling  Provisions 

FDA  is  proposing  to  remove  the 
provisions  in  current  §§  201.62(p). 
501.105(p).  701.13(r),  and  801.62(p)  that 
permit  the  additional  declaration  of  the 
net  quantity  of  contents  in  SI  units. 
Section  4(a)(2)  of  the  FPLA  requires  the 
use  of  the  most  appropriate  units  of  both 
the  customary  inch-pound  system  and 
SI  units  for  the  declaration  of  the  net 
quantity  of  contents.  Consequently,  the 
existing  provisions  of  the  current 
regulations  are  obsolete. 

FDA  is  proposing  in  §  501.7(o)(l)  to 
exempt  all  animal  foods  packaged  at  the 
retail  store  level  from  the  requirement 
that  the  declaration  of  the  net  quantity 
of  contents  include  SI  units  in  the 
quantity  of  contents  statement.  This 
proposed  exemption  implements  new 
section  4(a)(6)  of  the  FPLA.  which 
specifically  exempts  foods  packaged  at 
the  retail  store  level  from  the 
requirement  that  the  declaration  of  net 
quantity  of  contents  include  a 
declaration  in  terms  of  SI  units. 

Section  2  of  the  1992  technical 
amendments  specifically  excludes  unit 
pricing,  advertising,  recipe  programs. 


nutrition  labeling,  and  other  general 
pricing  information  from  the 
requirements  of  the  1992  technical 
amendments  concerning  the  use  of  SI 
units  when  declaring  the  net  quantity  of 
contents.  Accordingly.  FDA  is 
proposing  to  codify  the  applicable 
exclusions  in  new  §§  201.62(m), 
501.7(o)(2).  701.13(m),  and  801.62(1). 

/.  Customary  Inch-Pound  Labeling 
Pmvisions  and  Exemption  From  Uie 
FPLA  Labeling  Requirements 

Among  other  things,  the  1992 
technical  amendments  to  the  FPLA 
eliminated  the  dual  customary  inch- 
pound  declaration -requirement  for 
packages  containing  less  than  4  pounds 
or  1  gallon  and  labeled  in  terms  of 
weight  or  fluid  measure.  As  amended, 
the  FPLA  no  longer  requires  the  net 
quantity  of  contents  of  these  packages  to 
be  expressed  both  in  ounces  and  in 
another  unit  of  measurement  (e.g., 
pounds,  quarts,  pints).  Instead,  section 
4(a)(3)(A)(i).  as  amended,  requires  the 
quantity  of  contents  of  a  fwckage  labeled 
in  terms  of  weight  to  be  "expressed  in 
pounds,  with  any  remainder  in  terms  of 
ounces  or  common  or  decimal  fractions 
of  the  pound;  or  in  the  case  of  liquid 
measure,  in  the  largest  whole  unit 
(quarts,  quarts  and  pints,  or  pints,  as 
appropriate)  with  any  remainder  in 
terms  of  fluid  ounces  or  common  or 
decimal  fractions  of  the  pint  or  quart." 
Accordingly,  the  agency  is  proposing  to 
delete  from  the  regulations  the 
requirement  for  a  dual  declaration  of  the 
net  quantity  of  contents  in  customary 
inch-pound  units. 

At  present,  consumers  may  use  the 
ounce  or  fluid  ounce  portion  of  the  dual 
declaration  to  help  them  choose  the 
most  economical  among  several 
products.  For  example,  consumers  may 
compare  prices  of  8-oz.  12-oz.  16-oz, 
and  20-oz  packages.  The  same  packages, 
if  labeled  in  terms  of  pounds,  pounds 
and  ounces,  or  fractions  of  a  pound, 
would  bear  the  declarations  "0.5  lb," 
"3/4  lb."  "1  lb."  and  "1  lb  4  oz."  FDA 
expects  that  the  removal  of  ounce 
declarations  from  packages  may  hinder 
consumers  who  are  accustomed  to  using 
ounces  for  value  comparisons. 

Under  section  5(b)  of  the  FPLA.  FDA 
may  exempt  consumer  commodities 
from  certain  requirements  of  the  FPLA 
if  it  finds  that,  "because  of  the  nature, 
form,  or  quantity  of  a  particular 
consumer  commodity,  or  for  other  good 
and  sufficient  reasons,  full  compliance 
with  all  the  requirements  *  *  •  is 
impracticable  or  is  not  necessary  for  the 
adequate  protection  of  consumers."  Any 
exemption  should  be  consistent  with 
the  declaration  of  poUcy  expressed  in 
section  2  of  the  FPLA,  which  states,  in 


part,  that  "(pjackages  and  their  labels 
should  enable  consumers  to  obtain 
accurate  information  as  to  the  quantity 
of  the  contents  and  should  facilitate 
value  comparisons." 

FDA  is  proposing  to  find  that  there  is 
good  and  sufficient  reason  to  exempt 
certain  commodities  from  the 
requirement  that  the  customary  inch- 
pound  portion  of  the  quantity  of 
contents  statement  be  expressed  in 
pounds  or  the  largest  whole  fluid  unit, 
and  that  full  compliance  with  that 
aspect  of  section  4(a)(3)(A)(i)  is  not 
necessary  for  the  adequate  protection  of 
consumers.  Under  this  approach,  FDA 
will  permit  products  that  were 
previously  required  to  bear  a  declaration 
in  ounces  or  fluid  ounces  to  bear  such 
a  declaration  in  place  of  a  declaration  in 
terms  of  pounds,  quarts,  or  pints.  Thus, 
customers  who  are  used  to  relying  on 
the  ounce  declaration  for  making  value 
comparisons  could  continue  to  do  so. 

FDA  believes  that  such  an  exemption 
is  consistent  with  the  goals  expressed  in 
section  2  of  the  FPLA.  which  were  not 
changed  by  the  1992  technical 
amendments.  Moreover,  this  exemption 
is  not  in  conflict  with  the  purpose  of  the 
ATPA  and  the  1992  technical 
amendments,  which  is  to  move  the 
nation  toward  use  of  SI.  (See,  e.g.,  138 
Congressional  Record  H5345  (daily  ed., 
June  29, 1992)  (statement  of  Rep. 
Valentine)  ("The  intent  of  the  metric 
provision  in  current  law  is  to  provide  a 
gentle  push  to  simply  include  metric 
units  on  packaging  labels.  It  is  not  the 
legislative  intent  to  force  the  United 
States  industry  into  abandoning  the 
English  units.")). 

FDA  specifically  requests  comments 
on  its  proposed  finding,  including 
information  and  data  on  whether  or  not 
good  and  sufficient  reason  exists  for  an 
exemption.  Should  comments  support 
such  a  finding,  the  agency  will  insert 
into  the  regulations  provisions 
permitting  the  use  of  ounces  or  fluid 
ounces,  instead  of  pounds,  quarts,  or 
pints,  on  packages  that  contain  less  than 
4  pounds  or  less  than  1  gallon. 

The  agency  is  also  proposing  in 
§§  201.62(d)(6)(ii),  501.7(d)(5)(ii), 
701.13(d)(5)(ii),  and  801.62(d)(4)(ii)  to 
permit  dual  customary  inch-pound 
declarations  for  packages  that  contain 
more  than  1  pound  but  less  than  4 
pounds  or  more  than  1  pint  but  less 
than  1  gallon.  This  provision,  which 
would  not  require  an  exemption  from 
FPLA  requirements,  will  permit 
manufacturers  to  provide  the  dual 
customary  inch-pound  declaration  along 
with  the  SI  declaration.  The  agency 
requests  comments  on  this  proposed 
provision.  It  would  be  particularly 
useful  to  FDA  to  ref»ive  comments  on 
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whether  it  would  best  serve  the 
purposes  of  the  FPLA.  as  amended,  to: 
(1)  Incorporate  into  the  final  regulations 
an  exemption  permitting  declarations  in 
ounces  or  fluid  ounces,  as  discussed 
above;  (2)  permit  voluntary  dual 
customary  inch-pound  declarations  as 
described  above;  (3)  take  both  of  these 
approaches;  or  (4)  adopt  neither 
approach. 

/.  Editorial  Changes 

FDA  is  proposing  to  revise  the 
authority  citations  for  §§  201.62,-701.13, 
and  801.62  to  include  appropriate 
references  to  the  FPLA.  FPLA  references 
are  incomplete  or  not  included  in  the 
current  authority  dtatioos  for  these 
sections. 

FD.A  is  proposing  to  reorganize  and 
reletter  some  of  the  paragraphs  and  to 
make  other  editorial  changes  in 
§§201.62,  501.7,  701.13,  and  801.62  for 
uniformity  and  clarity  in  the 
regulations. 

FDA  also  is  proposing  changes  to 
§|1.1.  If  amended  as  proposed,  that 
section  would  reflect  the  redesignation 
of  §  501.105  as  §  501.7  and  the  revisions 
of  §§  201.62,  501.7,  701.13.  and  801.62 
proposed  in  this  document.  As 
proposed.  §  1.1  incorporates 
amendments  that  were  proposed  in  the 
food  labeling  proposal  published  in  the 
Federal  Register  of  May  21, 1993  (58  FR 
29716  at  29721).  FDA  also  is  proposing 
to  remove  the  references  in  current  §1.1 
to  dual  inch-pound  declarations. 

FDA  is  proposing  to  amend  §  501.2(b) 
and  (0  by  adding  "501.7"  af^er  "501.5  * 
and  before  "501.8"  and  in  the 
introductory  text  of  paragraph  (c)  by 
rranoving  "501.105(h)(1)  and  (2)"  and 
adding  in  its  place  •501.7(i)(l)  and 
(iK2)." 

The  agency  is  proposing  in 
§§201.62(0,  501.7(0.  701.1310.  ajid 
801.62(0  to  include  the  word  "display" 
after  the  words  "alternate  principal." 
The  proposed  revision  is  an  editorial 
change  to  clarify  that  the  phrase 
■'display  panel'  applies  to  both  the 
pro  he  i  pal  display  panel  and  the 
aljeniafe  princifwl  display  panel.  The 
pnaposed  addition  of  this  word  to  the 
revised  regulation  is  only  for  clarify  and 
dc|«s  not  represent  a  change  in  FDA's 
policy. 

K.  Reporting  Requirements 

FDA  regulations  for  approved  human 
and  animal  drugs  (21  CFR  314.70  and 
514  8,  respectively)  require  applicants 
to  notify  FDA  about  any  chanpe  made  in 
any  condition  established  in  approved 
applications.  Changes  in  labeling  are 
among  those  that  must  be  reported  to 
the  ageru^.  FDA  advises,  however,  that 
a  navision  to  the  declaration  of  net 


quantity  of  contents  made  in 
compliance  with  any  final  rule  resuhing 
from  this  proposal  on  the  label  of  an 
OTC  human  drug  covered  by  a  new  drug 
application  (NDA)  or  an  animal  drug 
covered  by  a  new  animal  drug 
application  (NADAj  does  not  require 
prior  FDA  approval.  For  an  OTTC  human 
drug  covered  by  an  NDA,  the  revised 
label  should  be  submitted  with  the 
firm's  next  annual  report,  as  provided  in 
21  CFR  314.70(d).  For  an  OTC  animal 
drug  covered  by  an  NADA,  the  revised 
label  should  be  submitted  with  tt>e 
firm's  next  periodic  report  or  written 
communication  to  FDA,  as  provided  in 
21  CFR  514.8(a)(5). 

III.  Enviroamental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)(ll)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  enviroiunentaJ  assessment 
nor  an  environmental  impact  statement 
is  required. 

rv.  Econonuc  bnpacl 

As  required  by  the  Regulatory 
Flexibility  Act  (Pub.  L  96-354)  and 
Executive  Orders  12866  and  12612,  FDA 
has  examined  the  economic 
implications  of  the  proposed  rule  to 
amend  parts  1, 201.  501,  701,  and  801. 
The  Regulatory  Flexibility  Act  requires 
regulatory  relief  for  small  businesses 
when  feasible.  Executive  Order  12B66 
compels  agencies  to  use  cost-benefit 
analysis  as  a  component  of 
decisionmaking,  where  permitted  by 
law,  and  Executive  Order  12612 
requires  Federal  agencies  to  ensure  that 
Federal  solutions,  rather  than  State  or 
local  solutions,  are  necessary.  The 
agency  finds  that  this  proposed  rule  is 
not  a  major  rule  as  defined  by  Executive 
Order  12866.  In  accordance  with  the 
Regulatory  Flexibility  Act,  FDA  has 
determined  that  this  proposed  rule 
would  not  have  a  significant  adverse 
impact  on  small  businesses.  Finally, 
because  these  regulations  apply  to 
products  for  interstate  commerce  and 
individual  State  regulations  would 
hinder  interstate  commerce.  FDA  finds 
that  there  is  no  substantial  federalism 
issue  which  would  require  an  analysis 
under  Executive  Order  12612. 

A.  Costs 

Among  the  metric -labeling 
requirements  initially  considered  by 
Congres.s,  several  would  have  imposed 
substantial  costs  of  compliance  on 
industry.  Subsequently,  however,  the 
1992  technical  amend.menls  to  the  FPLA 
addressed  each  of  these  concerns.  For 
example,  the  1992  technical 


amendments  precluded  any 
requirements  that  might  be  construed  to 
require  changes  to  package  sizes.  Thus, 
FDA's  proposed  regulations  impose  no 
requirements  for  such  changes.  The 
1992  technical  amendments  also 
exempted  foods  packaged  at  retail  stores 
from  the  requirement  that  the 
declaration  of  net  quantity  of  contents 
include  SI  units.  Because  FDA  proposes 
to  extend  this  exemption  to  animal 
foods  packaged  at  retail  stores,  this 
proposed  rule  eliminates  all  known 
burdens  attributable  to  labeling 
operations  at  retail  stores.  Finally,  the 
1992  technical  amendments  stated  that 
SI  labeling  requirements  will  not  affect 
the  distribution  of  products  whose 
labels  were  printed  before  the  effective 
date  of  February  14, 1994.  Because 
industry  may  continue  to  use  all  of  the 
label  stocks  printed  before  February  14, 
1994,  this  wording  effectively 
eliminates  the  product  inventory  iosses 
that  would  otherwise  occur. 

Discussions  with  industry  trade 
association  officials  have  underscored 
the  importance  of  these  1992  technical 
amendments  in  ameliorating  potential 
cost  burdens  and  have  identified  few 
significant  additional  costs  (Ref.  8). 
These  officials  are  well  aware  of 
forthcoming  metric  requirements  and 
agree  that  many  product  labels  already 
include  metric  information.  One  official 
noted  a  potential  for  marketing  delay  if 
FDA  had  to  preapprove  each  new  label, 
but  the  proposed  rule  does  not  require 
agency  preapproval  of  the  new  labels. 
The  only  establishments  that  will  bear 
incremental  printing  costs  are  those  that 
would  have  used  old,  out-of-compliance 
plates  to  print  new  labels  after  February 
14,  1994.  The  new  rule  would  require 
that  such  plates  be  replaced  on  an 
earlier  cycle.  FDA  has  little  data  on  the 
customary  term  of  such  printing  cycles, 
but  the  agency  believes  that  the 
economic  impact  of  these  adjustments 
will  not  be  large,  given  the 
■grandfathering"  of  labels  already 
printed,  and  the  industries*  routine 
replacement  cycle.  FD.^  requests  public 
comment  on  this  view  and  will  consider 
all  suggestions  for  reducing  unnecessary 
regulatory  burdens. 

B.  Benefits 

In  this  document,  as  well  as  in  the 
May  21, 1993  (58  FR  29716),  food 
labeling  proposal,  the  agency  was 
unable  to  calculate  quantifiable  benefits 
for  the  proposed  requirements. 
However,  the  agency  believes  that  the 
proposed  requirements  would  have 
unquantifiabie  benefits.  The  primary 
unquantifiable  benefits  of  these 
regulations  are  related  to  the 
competitive  gains  that  the  nation  will 
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derive  from  no  longer  having  to  operate 
in  international  markets  with  a 
nonstandard  measurement  system.  In 
addition,  movement  towards 
implementing  the  metric  system  in  the 
United  States  may  simplify  FDA's  goal 
of  harmonizing  international  regulatory 
standards.  Moreover,  with  the  1992 
technical  amendments  to  the  FPLA. 
Confess  changed  the  requirements  for 
labeling  consumer  commodities, 
requiring  use  of  both  the  customary 
inch-pound  system  and  the  SI.  FDA  is 
now  proposing  to  amend  its  net  quantity 
of  content  regulations  to  establish 
uniform  Federal  requirements  for 
labeling  in  compliance  with  the  FPLA, 
as  amended,  for  the  consumer 
commodities  it  regulates.  The 
uniformity  provided  by  these 
regulations  is  a  benefit  that  will  help 
industry  operate  in  national  and 
international  markets. 

V.  Comments 

Interested  persons  may.  on  or  before 
February  22. 1994.  submit  to  the 
Dockets  Management  Branch  (address 
above),  written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  numbers  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  oflice 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

VI.  Effective  Date 

FDA  is  proposing  that  any  final  rule 
that  may  issue  based  on  this  proposal 
become  effective  30  days  after  its  date 
of  publication  in  the  Federal  Register. 
but  not  before  February  14. 1994.  which 
is  the  efliactive  date  of  the  1992 
technical  amendments  to  the  FPLA.  The 
amendments  have  no  effect  on  the  sale 
or  distribution  of  products  whose  labels 
were  printed  before  February  14. 1994. 
Thus,  products  bearing  labels  printed 
before  February  14. 1994.  may  continue 
to  be  sold  or  distributed. 

FDA  recognizes  that  there  will  be  a 
^  transition  period  during  which  products 
bearing  labels  complying  with  current 
quantity  of  contents  regulations,  as  well 
as  those  complying  with  the  revised 
regulations,  can  legally  appear  in  the 
marketplace.  FDA  anticipates  that, 
within  9  months  after  the  effective  date 
of  the  technical  amendments,  a 
substantial  amount  of  labeling  printed 
after  February  14. 1994.  will  be  on  the 
market.  Before  that  time.  FDA  believes 
that  it  would  be  inefficient  to  commit  its 
limited  resources  to  monitoring  for 
enforcement  purposes  whether  or  not 
marketed  products  be«r  labels  printed 


prior  to  February  14. 1994.  Thus.  FDA 
advises  that  it  generally  will  not  commit 
resources  to  monitoring  compliance 
with  the  final  rules  resulting  &t)m  this 
proposal  until  after  November  8, 1994. 

VII.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (ADDRESSES  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
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List  of  Subjects 

21  CFR  Pari  1 

Cosmetics,  Drugs,  Exports,  Food 
labeling.  Imports,  Labeung.  Reporting 
and  recordkeeping  requirements. 

21  CFR  Part  201 

Drugs.  Labeling.  Reporting  and 
recordkeeping  requirements. 

21  CFR  Part  501 

Animal  foods.  Labeling.  Packaging 
and  containers.  Reporting  and 
recordkeeping  requirements. 

21  CFR  Part  701 

Cosmetics.  Labeling.  Reporting  and 
recordkeeping  requirements. 

21  CFR  Part  801 

Labeling.  Medical  devices.  Reporting 
and  recordkeeping  requirements. 


Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  the  Fair 
Packaging  and  Labeling  Act,  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  parts  1,  201,  501.  701,  and  801 
be  amended  as  follows: 

PART  1— GENERAL  ENFORCEMENT 
REGULATIONS 

1.  The  authority  citation  for  21  CFR 
part  1  continues  to  read  as  follows: 

Authority:  Sees.  4,  5, 6  of  the  Fair 
Packaging  and  Labeling  Act  (15  U.S.C.  1453. 
1454, 1455);  sees.  201,  403.  502,  505,  512, 
602,  701  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C  321,  343,  352,  355, 
360b,  362,  371);  sec.  215  of  the  Public  Health 
Service  Act  (42  U.S.C.  216). 

2.  Section  1.1  is  amended  by  revising 
paragraph  (c)  to  read  as  follows: 

$1.1    General. 

•        •        •        •        • 

(c)  The  definition  of  package  in  §  1.20 
and  of  principal  display  panel  in 
§§  101.1,  201.60.  501.1.  701.10.  and 
801.60  ef  this  chapter,  and  the 
requirements  pertaining  to  uniform 
location,  lack  of  qualification,  and 
separation  of  the  net  quantity 
declaration  in  §§  101.7(f).  201.62(g), 
501.7(g),  701.13(g),  aiMl  801.62(g)  of  this 
chapter,  to  type  size  requirements  for 
net  quantity  declarations  in  §§  101. 7(i), 
201.62(j).  501.7(j).  701.13(j),  and 
801.62(j)  of  this  chapter,  to  prohibition 
of  certain  supplemental  net  quantity 
statements  in  §§  101. 7(n).  201.62(k). 
501.7(k).  701.13(1).  and  801.62(k)  of  this 
chapter,  and  to  servings  representations 
in  §§  101.8  and  501.8  of  this  chapter,  are 
provided  for  solely  by  the  Fair 
Packaging  and  Labeling  Act  The  other 
requirements  of  this  part  are  issued 
under  both  the  Fair  Packaging  and 
Labehng  Act  and  the  Federal  Food. 
Drug,  and  Cosmetic  Act,  or  by  the  latter 
act  solely,  and  are  not  limited  in  their 
application  by  section  10  of  the  Fair 
Packaging  and  Labeling  Act. 

PART  201— LABELING 

3.  The  authority  citation  for  21  CFR 
part  201  continues  to  read  as  follows: 

Authority:  Sees.  201, 301,  501, 502.  503, 
505.  506.  507.  508,  510,  512.  530-542.  701. 
704.  721  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C  321, 331. 351.  352, 
353,  355,  356.  357.  358.  360.  360b.  360gg- 
360S8.  371.  374.  379e);  sees.  215.  301.  351. 
361  of  the  Public  Health  Service  Act  (42 
use  216.  241.  262.  264). 

4.  Section  201.62  is  revised  to  read  as 
follows: 
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S  201 .62    Declaration  of  net  quantity  of 
contents. 

(a)  The  principal  display  panel  of  an 
over-the-counter  drug  in  package  form 
shall  bear  a  declaration  of  the  net 
quantity  of  contents  in  terms  of  both  the 


International  System  of  Units  (SI)  and 
the  customary  inch-pound  system.  This 
shall  be  expressed  in  terms  of  weight  or 
mass,  measure,  numerical  count,  or  a 
combination  of  numerical^ount  and 
weight  or  mass  or  measure. 


(b)  (1)  For  calculating  the  conversion 
of  customary  inch-pound  quantities  to 
SI  quantities  and  SI  quantities  to 
customary  inch-pound  quantities,  the 
following  conversion  chart  shall  be 
used: 


SI  and  customary  inch— pound  conver sion  factors 


Customary  inctvpourKJ 


SI 


or  Weigtit 


1  ounce'28.349  5  g  . 
1  pound-453.592  g  .. 
-0.453  592  kg 
1  grain.64.798  9  mg 


1  milligram-0.000  035  274  0  oz. 

-0.015  432  4  gain. 
1  gfam-0.035  274  0  oz. 
1  kilogfanfi-2204  62  lb. 


Volume  or  capacity 


1  cubic  inch-1 6.387  1  cnv*  .. 
1  cubic  toot-0.028  316  8  nr)3  . 
1  cubic  yard-0.764  555  ms  ... 
1  dutd  ounce-29.573  5  mL  .„ 
1  liquid  ptnt-473.177  mL 

-0.473  177  L  

1  liquid  qu3rt-946.353  mL  .... 

-0.946  353  L 
1  dry  pint-550.61  ml 
1  dryquait-I.IOI  22  L 
1  (ky  pecl(-8.809  68  L 
1  galk)n-3.785  41  L 
1  bushel-35.239  1  L 


1  cut)«c  centimeter-0.061  023  7  in.3 
1  cubic  decimeler-0.035  314  7  ft.3 
1  cubic  metef-35.314  7  Its 

-1.307  95  yd.3 
1  minilrter-0.033  814  0 11  oz. 
1  Wef- 1.056  69  liqqt 
1  Hter-0J264  172  gal. 


Length 


1  inch-2.54  cm*  .... 
1  loot-30.48  cm*  ... 
-0.304  8  m* 
1  yard-0.914  m* 


1  miflimeter«0.039  370  1  in. 
1  centimeler-0.393  701  ia 


Area 


1  square  inch-6.461  6  cm?*  . 
1  square  fooU929.030  cm?  ... 
1  square  yar(M).836  127  mz 


1  square  centimeter-O.ISS  000  in.2 
1  square  decimetef-0.l07  639  ft.2 
1  square  meter- 10.763  9  fta 


»«rs!s,%,rprc.i?f?r  &»tS^?2sr^s"£5r^  •*«»  - ««  -^^  o^ 


(2)  The  conversion  factor  or  the 
quantity  to  be  converted  may  not  be 
rounded  prior  to  calculating  the 
converted  quantity.  Quantities 
calculated  based  on  these  conversion 
factors  may  be  rounded  down  to  avoid 
overstating  the  net  contents.  The 
number  of  significant  digits  in  the 
quantity  declaration  may  be  established 
by  the  manufacturer,  but  shall  be  such 
that  accuracy  is  neither  sacrificed  nor 
exaggerated.  A  decimal  fraction  in  the 
quantity  of  contents  declaration  shall 


not  be  carried  out  to  more  than  three 
decimal  places. 

(3)  When,  as  a  resuh  of  rounding  SI 
or  customary  inch-pound  declarations 
calculated  based  on  the  conversion 
factors  in  paragraph  (b)(1)  of  this  section 
the  resulting  declarations  are  not  exact, 
FDA  will  use  the  largest  number  for 
enforcement  purposes  to  determine 
whether  a  package  contains  at  least. the 
declared  amount  of  product. 

(4)  The  declaration  of  net  quantity  of 
contents  shall  express  an  accurate 

Symbols  and  Abbreviations 


declaration  of  the  quantity  of  contents  of 
the  package.  Reasonable  variations 
caused  by  loss  or  gain  of  moisture 
during  the  course  of  good  distribution 
practice  or  by  unavoidable  deviations  in 
current  good  manufacturing  practice 
will  be  recognized.  Variations  from 
stated  quantity  of  contents  shall  not  be 
unreasonably  large. 

(c)  (1)  The  symbols  and  abbreviations 
in  the  following  table,  and  none  other, 
may  be  used  in  net  quantity  of  contents 
declarations. 


Unit 


Microgram  . 
Milligram  _.. 

Gram  .„ 

Kilogram  „„ 
Cenbmeter 


Symbol 


Mg 
mg 

g 

kg 

cm 


Unit 


Ounce 

rWH 

Quart.. 
Gallon 


Abbreviation 


Oz. 

Lb. 

Pt 

OL 

Gal. 
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Symbols  amd  ABBnEviATiON&— Continued 

IMI 

Syrabot 

UnX 

Abbreviabon 

Souarg  ctntimolBr 

Cttfi 

cn»» 

nun 

m 

nw 

m» 

nLorml 

Lorl 

Inch 

In. 

Ftft^t    _ _...       

R  ^ 

Millimeter - 

Yard : 

Fluid 

Each 

Pi^ce _ , 

Yd. 

R 

Square  meter 

Fa 

Cubic  meter  

- 

Pc 

fjjnjijtpf 

SqusM 

CmMc 

Sq. 
Cu 

Liter „. 

(2)  Lower  case  letters  shall  be  used  for 
SI  symbols:  except  that,  for  the  liter  and 
milliliter,  "L"  and  "mL,"  respectively, 
are  preferred.  Periods  shall  not  be  used 
after  the  SI  symbol.  SI  symbols  shall  be 
written  in  singular  form:  i.e.,  it  is  cot 
acceptable  to  add  "s"  to  an  SI  syrabol 

to  express  the  plural  of  the  symbol. 

(3)  Both  upper  and  lower  case  letters 
may  be  used  for  customary  inch-pound 
abbreviations.  A  period  should  not  be 
used  after  the  abbreviation. 
Abbreviations  should  be  written  in 
singular  form:  an  "s"  should  not  be 
added  to  express  the  plural  when  the 
abbreviation  is  used. 

(4)  The  term  "weight"  may  be 
abbreviated  as  "wt"  in  the  quantity  of 
contents  declaration.  Both  upper  and 
lower  case  letters  may  be  used  for  this 
abbreviation.  A  period  should  not  be 
used  after  the  al^reviation. 

(d)  (1)  The  net  quantity  of  contents 
declaration  shali  be  in  terms  of  weight 
or  mass  if  the  drug  is  solid,  semisolid, 
or  viecotH,  or  a  mixture  of  soiid  and 
liquid,  except  that  if  there  is  a  fmnly 
established  general  consumer  usage  and 
trade  custom  of  declaring  the  contents 
of  a  solid.  senkisoKd,  or  viscous  prodtict 
by  fluid  measure,  the  declaration  may 
be  in  terms  of  fluid  measure.  The  weight 
or  mass  shall  be  expressed  in  both 
customary  inch-pound  units 
(avoirdupois  pound  or  oufice)  and  SI 
units  (kilogram,  gram,  or  milligram). 

(2)  The  net  quantity  of  contents 
declaration  shall  be  in  terms  of  fluid 
measiire  if  the  drug  is  liquid,  except  that 
if  there  is  a  firmly  established  general 
consumer  usage  and  trade  custom  of 
declaring  the  contents  of  a  liquid  by 
weight  or  mass,  the  declaration  may  be 
in  terms  of  weight  or  mass.  Fluid 
measure  shall  be  expressed  in  both 
customary  inch-pound  units  (U.S. 
gallon  of  231  cubic  inches,  and  quart, 
pint,  or  fluid  ounce  subdivisions 
thereof)  and  SI  units  (liter  or  milliliter). 
The  declaration  of  fluid  measure  shall 
be  based  on  the  volume  at  20  *C  (68  "F). 

(3)  The  net  quantity  of  contents 
declaration  of  drugs  in  tablet,  capsule, 
ampule,  or  other  unit  form  and  the 


quantity  of  devices  shall  be  in  terms  of 
rramerical  count. 

(4)  (i)  If  there  is  a  firmly  established, 
general  consumer  usage  and  trade 
custom  of  declaring  the  net  quantity  of 
a  drug  by  numerical  count,  linear 
measure,  or  measure  of  area,  such 
respective  term  may  be  used.  Linear 
measure  shall  be  expressed  in  both 
customary  inch-pound  units  (yard,  foot, 
or  inch)  and  SI  units  (meter,  centimeter, 
or  millimeter).  Area  measxne  shall  be 
expressed  in  both  customary  inch- 
pound  units  (square  yard,  square  foot,  or 
square  inch)  and  SI  units  (square  meter, 
square  centimeter,  or  square  millimeter). 
However,  when  the  declaration  of 
quantity  of  contents  by  numerical  count, 
linear  measure,  or  measure  of  area  does 
not  give  adequate  information  as  to  the 
quantity  of  drag  in  the  package,  it  shall 
be  augmented  by  such  declaration  of 
weight  or  mass,  measure,  or  size  of  the 
individual  units  of  the  drug  as  will 
provide  such  information. 

(ii)  Whenever  the  agency  determines 
for  a  specific  packaged  drug  that  an 
existing  practice  of  declaring  net 
quantity  of  contents  by  measure  or 
count,  or  a  combination  of  these,  does 
not  facilitate  value  comparisons  by 
consumers  or  offers  opportunity  for 
consumer  confusion,  it  will  by 
regulation  designate  the  appropriate 
term  or  terms  to  be  used  for  such  mticle. 

(5)  The  net  quantity  of  contents 
declaration  shall  be  augmented  when 
necessary  to  give  accurate  information 
about  the  strength  of  the  drug  in  the 
package;  for  example,  to  differentiate 
between  several  strengths  of  the  same 
drug.  "100  tablets.  125  milligrams  each" 
or  "100  capsules.  250  milligrams  each." 

(6)  (i)  The  oistomary  inch-pound 
declaration  of  net  quantity  of  contents 
shall  be  in  terms  of  the  largest  whote 
customary  inch-pound  unit,  with  the 
remainder  expressed  as  a  common  or 
decimal  fraction  of  the  largest  whole 
unit  or  with  the  remainder  in  terms  of 
the  next  smaller  whole  unit  and  any 
common  or  decimal  fraction  of  that  unit. 

(ii)  Packages  that  ftntain  more  than  1 
pound  but  less  than  4  pounds  or  more 
than  1  pint  but  less  than  1  gallon  may 


b«"ir  a  dual  customary  iiKii-pound 
declaration.  The  dual  decUntion.  when 
provided,  shall  include  a  declaration  of 
total  ounces  or  fluid  ounces,  as 
appropriate,  followed  by  a  parftnthfltiml 
declaration  of  the  largest  whole  unit  as 
required  in  paragraph  (d)(6Xi)  of  this 
section.  The  dual  decUration  shaH 
appear  on  one  line  and  may  precede  or 
follow  the  SI  declaration 

(iii)  A  common  fraction  shall  be  in 
terms  of  halves,  quarters,  eighths, 
sixteenths,  or  thirty-seconds;  except  that 
if  a  Hrmly  established  general  consumer 
usage  and  trade  custom  of  using 
different  common  fractions  in  ti»  net 
quantity  declaration  of  a  particular 
commodity  exists,  they  may  be  used.  A 
common  fraction  shall  be  reduced  to  its 
lowest  terms. 

(7)  (i)  The  SI  declaraMon  of  net 
quantity  of  contents  shall  be  in  terms  of 
the  appropriate  multiple  or  subroultiple 
that  will  result  in  a  numerical  value 
between  1  and  1.000.  For  example:  500 
g.  not  0.5  kg;  1.96  kg.  not  1.960  g;  750 
mL.  not  0.75  L;  or  750  mm  or  75  cm.  not 
0.75  meter. 

(ii)  The  SI  declaration  of  net  quantity 
of  contents  shall  not  be  expressed  in 
mixed  units.  For  example:  l.S  kg,  not  1 
kg  500  g. 

(iii)  Prefixes  that  may  be  used  to  form 
multiples  and  submultiples  of  SI  units 
are  as  follows: 

SI  Prefixes 


Prefix 

SyiiAxjl 

Multiply  Ing 
(actor  • 

Centi  J 

nniNi            ■■■.. ■...!  II 

Micro  

C 

«n 
>> 

xlO-J 
x10-> 
x10-» 

>e.g..  102.100;  10J-1.000;  10- '.0.1; 
10-M).01;  thus.  2  t(g.2x1.000  ^.000  g;  3 
cm-3x0.01  iiM)j03  m. 

JThe  prefix  "centr  should  be  used  only  with 
"meter." 

(e)  (1)  Examples  of  net  quantity  of 
contents  declarations  in  which  the  SI 
declaration  precedes  the  customary 
inch-pound  declaration: 

(i)  "Net  Mass  425  g  (15  oz)"  or  "Net 
Mass  680  g  (1.5  lb)"  or  "Net  Mass  9d  g 
8  (3.5  oz)"; 
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(ii)  "Net  500  mL  (1.05  pt)"  or  "Net 
Contents  1  L  (1  qt  1.8  fl  oz)"; 

(iii)  "500  mL  (1.05  pt)"  or  "1  L  (1  qt 
1.8  noz)." 

(2)  Examples  of  net  quantity  of 
qontents  declarations  in  which  the 
customary  inch-pound  declaration 
precedes  the  SI  declaration: 

(i)  "Net  Wt  15  oz  (425  g)"  or  "Net  Wt 
1.5  lb  (680  g) '  or  "Net  Wt  3.5  oz  (99  e) 
e"; 

(ii)  "Net  12  fl  oz  (355  mL)"  or  "Net 
Contents  1  gal  (3.7  L)"; 

(iii)  "15  oz  (425  g)"  or  "1.5  lb  (680  g) " 
or"3.5oz(99g)e." 

(f)  The  net  quantity  of  contents 
declaration  shall  be  located  on  the 
principal  display  panel  of  the  label  and. 
with  respect  to  packages  bearing 
alternate  principal  display  panels,  it 
shall  be  duplicated  on  each  principal 
display  panel. 

(g)  (1)  The  net  quantity  of  contents 
declaration  shall  appear  as  a  distinct 
item  on  the  principal  display  panel  and 
shall  be  separated  (by  at  least  a  space 
equal  to  the  height  of  the  lettering  used 
in  the  declaration)  from  other  printed 
label  information  appearing  above  or 
below  the  declaration  and  (by  at  least  a 
space  equal  to  twice  the  width  of  the 
letter  "N"  of  the  style  of  type  used  in 
the  quantity  of  contents  declaraXion) 
from  other  printed  label  information 
appearing  to  the  left  or  right  of  the 
declaration. 

(2)  The  "e"  mark,  a  symbol  used  to 
faciUtate  trade  in  and  among  members 
of  the  European  Community  (EC),  may 
be  used  as  part  of  the  declaration  of  the 
net  quantity  of  contents.  When  used,  the 
"e"  mark  shall  be  at  least  3  millimeters 
(0.118  inch)  in  height  and  shall  appear 
in  the  same  field  of  vision  as  the  SI 
portion  of  the  quantity  of  contents 
declaration,  as  required  by  the  EC. 
Compliance  with  the  provisions  of  this 
paragraph  for  size  and  placement  of  the 


"e"  mark  does  not  constitute 
satisfaction  of  all  EC  requirements. 
Manufacturers  shall  independently 
satisfy  EC  requirements  for  use  of  the 
"e"  mark. 

(3)  The  net  quantity  of  Contents 
declaration  shall  not  include  any  term 
qualifying  a  unit  of  weight  or  mass, 
measure,  or  count  (such  as  "giant  pint" 
and  "full  quart")  that  tends  to 
exaggerate  the  amount  of  the  drug  in  the 
container. 

(4)  The  net  quantity  of  contents 
declaration  shall  be  placed  on  the 
principal  display  panel  within  the 
bottom  30  percent  of  the  area  of  the 
label  panel  in  lines  generally  parallel  to 
the  base  on  which  the  packajge  rests  as 
it  is  designed  to  be  displayed;  except 
that: 

(i)  On  packages  having  a  principal 
display  panel  of  32  square  centimeters 
(5  square  inches)  or  less,  the 
requirement  for  placement  within  the 
bottom  30  percent  of  the  area  of  the 
label  panel  shall  not  apply  when  the 
declaration  of  net  quantity  of  contents 
meets  the  other  requirements  of  this 
part; 

(ii)  For  a  drug  that  is  marketed  with 
both  outer  and  inner  retail  containers 
bearing  the  label  information  required 
by  this  part,  the  net  quantity  of  contents 
placement  requirement  of  this  section 
applicable  to  the  inner  container  is 
waived,  if  the  inner  container  is  not 
intended  to  be  sold  separately;  and 

(iii)  The  principal  display  panel  of  a 
drug  marketed  on  a  display  card  to 
which  the  immediate  container  is 
affixed  may  be  considered  to  be  the 
display  panel  of  the  card,  and  the  type 
size  of  the  net  quantity  of  contents 
declaration  is  governed  by  the 
dimensions  of  the  display  card. 

(h)  The  net  quantity  of  contents 
declaration  shall  accurately  reveal  the 
quantity  of  drug  or  device  in  the 


package  exclusive  of  wrappers  and  other 
material  packed  therewith;  provided 
that  for  drugs  packed  in  containers 
designed  to  deliver  the  drug  under 
pressure,  the  declaration  shall  state  the 
net  quantity  of  the  contents  that  will  be 
expelled  when  the  instructions  for  use 
as  shown  on  the  container  are  followed. 
The  propellent  shall  be  included  in  the 
net  quantity  of  contents  declaration. 

(i)  The  net  quantity  of  contents 
declaration  shall  appear  in  conspicuous 
and  easily  legible  boldface  print  or  type 
in  distinct  contrast  (by  typography, 
layout,  color,  embossing,  or  molding)  to 
other  matter  on  the  package;  except  thai 
a  declaration  of  net  quantity  blown, 
embossed,  or  molded  on  a  glass  or 
plastic  surface  is  permissible. 
Requirements  of  conspicuousness  and 
legibility  include  the  specifications  that: 

(1)  The  ratio  of  height  to  width  of  the 
letter,  except  for  the  "e"  mark,  shall  not 
exceed  a  differential  of  three  units  to 
one  unit  (no  more  than  three  times  as 
high  as  it  is  wide). 

(2)  Letter  heights  pertain  to  upj>er 
case  or  capital  letters,  except  for  the  "e" 
mark.  When  upper  and  lower  case  or  all 
lower  case  letters  are  used,  it  is  the 
lower  case  letter  "o"  or  its  equivalent  in 
the  print  or  type  used  that  shall  meet 
the  minimum  height  requirement.  Other 
letters  and  exponents  shall  be  presented 
in  the  same  type  style  and  in  proportion 
to  the  type  size  used. 

(3)  When  common  fractions  are  used, 
each  component  numeral  shall  meet 
one-half  the  minimum  height  standards. 

(j)  The  net  quantity  of  contents 
declaration  shall  be  in  letters  and 
numbers  in  a  type  size  established  in 
relationship  to  the  area  of  the  principal 
display  p>anel  of  the  package  and  shall 
be  uniform  for  all  packages  of 
substantially  the  same  size  by 
complying  with  the  specifications  in  the 
following  table: 


Minimum  Height  of  Numbers  and  Letters 


Area  of  principal  display  panel 


<  32  cmJ  (5  irP) 

>  32  cmJ  (5  inJ).  <  161  cnv  (25  in^)  

>  161  cm2  (25  trv)  <  645  cmJ  (100  in^)  .... 

>  645  cmJ  (100  irw)  <  2581  cm^  (400  in^) 

>  2681  cim  (400  in^) 


Minimum  height  of  numbers  and  letters 


1.6  mm  (1/16  tn) 
3.2  mm  (1/8  in)  .. 
4.8  mm  (3/16  in) 
6.4  mm  (1/4  in)  .. 
12.7  mm  (1/2  in) 


Symbols:  <  means  less  than  or  equal  to;  >  means  greater  than 


Minimum  height  rf  latjel  information  is  btown. 
formed,  or  molded  on  surface  of  contatr>er 


3.2  mm  (1/8  in). 

4.8  mm  (3/16  in). 
6.4  mm  (1/4  in). 

7.9  mm  (5/16  in). 
14.3  mm  (9/16  in). 


Ill)  The  net  quantity  of  contents 
declaration  may  appear  on  more  than 
one  line,  with  the  entire  SI  declaration 
on  the  line  immediately  above  or 
immediately  below  the  entire  customary 
inc:h-pound  declaration. 


(2)  Use  of  the  terms  "net,"  'net 
mass,"  or  "net  weight"  when  stating  the 
net  quantity  of  contents  in  terms  of  mass 
or  weight  is  optional.  When  used,  the 
terms  may  either  precede  or  follow  the 
declaration  of  quantity.  For  example: 


"Net  Wt  1  lb  (453  g)"  or  "453  g  (1  lb) 
Net"  or  "453  g  (1  lb)"  or  "1  lb  (453  g). " 

(3)  Use  of  the  terms  "net"  or  "net 
contents"  when  stating  the  quantity  of 
contents  in  terms  of  fluid  measure  or 
numerical  count  is  optional.  When 


,  the  taoM  may  aithcr  pvocade  or 
'ollow  dM  dackntioa  of  quantity. 

(4)  It  is  fuffidant  to  distinguish 
ounces  used  as  an  expression  of  waight 
firam  fluid  ounces  used  as  an  axpressioa 
of  fluid  aiaasurs  through  asaodatioo  of 
tema.  For  example:  "Nat  wt  6  oz~  or  *^ 
fl  oz"  or  "Net  ccntants  6  fl  oz." 

(5)  The  quantity  of  contents 
declaration  shall  always  declare  the  net 
quantity  of  contents,  even  when  terms 
specified  in  paragraphs  (j)(2)  and  (iX3) 
of  this  section  are  not  used. 

(k)  Nothing  in  this  section  shall 

[)rohibit  suppIeoMntal  statements  at 
ocations  other  than  the  principal 
display  panelts)  doecrihing  in 
nondeceptive  terms  the  net  quantity  of 
contents,  provided  that  such 
supplemental  statements  of  net  quantity 
of  contents  shall  not  include  any  term 
queli^ring  a  tmit  of  weight  or  mass, 
measure,  or  count  that  tends  to 
exaggerate  the  amount  of  the  drug 
contained  in  the  package;  for  example, 
"jumbo  quart"  and  "full  gallon."  Duel 
or  combination  declarations  of  net 
quantity  of  contents,  including  those 
provid^  for  in  paragraphs  (a),  (d)(4Ki)i 
and  (dXBKii)  of  this  section  (for 


iSOU    1/ 

6.  Section  501.2  Information  panet  of 
package  for  animal  food  is  amended  in 
paragraphs  (b)  and  (f)  by  adding 
"501.7."  after  "501.5.'*  and  In  the 
introductory  text  of  paragraph  (c)  by 
removing  "SOLlOSOiKD  and  (2)"  and 
adding  in  its  place  "S01.7(iXl)  and 
(iM2)". 

7.  Section  501.105  is  redesignated  as 
S  501.7  and  revised  to  read  as  follows: 

1501.7    Declaration  of  net  quantity  of 
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example,  a  combiiiaftion  of  oat  waigbt  or 
mass  phis  numerical  count,  net  cantents 
plus  (hhitiaB  directions  of  a 
conoantrate,  etc)  are  not  regarded  as 
supplemental  net  quantity  statements 
and  may  be  locatea  on  the  principal 
display  panel 

(1)  A  drug  shall  be  exempt  from 
compliance  with  the  net  quimtity  of 
contents  declaration  required  by  this 
sactioa  if  k  is  an  ointment  labeled 
"sample."  "physician's  sample."  or  a 
substantially  similar  declantion  and  the 
contents  of  the  package  do  not  exceed 
8  grams  (0.282  oz). 

(m)  None  of  the  requirements  (rf  this 
section  concerning  the  declaration  of 
the  net  quantity  of  contents  in  SI  units 
shall  apply  to  parksgw  size,  unit  pricing, 
advertising,  or  other  general  pricing 
information. 

PART  501— ANIMAL  FOOD  LABEUNQ 

5.  The  auAority  citation  for  21  CFR 
part  501  continties  to  read  as  follows: 

Authority:  Sees.  4. 5, 6  of  the  Fair 
Packaging  and  Labeling  Act  (15  U.S.C.  1453. 
1454, 1455):  tecs.  201,  301,  402,  403.  409, 
701  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C  321,  331,  342,  343,  348,  371). 


(a)  The  principal  displav  paael  of  a 
food  in  package  form  shall  bear  a 
declaration  of  the  net  quantity  of 
cantents  in  terms  of  both  the 
International  System  of  Units  (SI)  and 
the  customary  inch-pound  system.  This 
shall  be  expressed  in  terms  of  vrei^t  or 
mass,  measure,  numerical  count,  or  a 
combination  of  numerical  count  and 
wei^t  or  mass  or  measure. 

(b)(1)  For  calculating  the  conversion 
of  customary  inch-potmd  quantities  to 
SI  quantities  and  SI  quantities  to 
customary  inch-poimd  quantities,  the 
following  conversion  chart  shall  be 
used: 


Si  and  cualomary  tnetHiound  oenverston  factors 


Customaiy  inctt-pound 


SI 


llaaaorWeigM 


1  ounce-28.349  5  Q 

1  pound«453.59e  g 

-0.453  592  kg  

1  grainK64.798  9  mg 


1  miligram  -  0.000  035  274  0  oz 

■0.015  432  4  grain 
1  grarM).035  274  0  oz 
1  kilogranrt-2204  62 1) 


Volume  or  Capacity 


1  cubic  lnct^16.387  1  cms  ... 
1  cubic  foot-0.028  316  8  mi 
1  cubic  yard«0.764  555  m)  .. 
1  fluid  ounce-29.573  5  mL  ... 
1  liquid  pint.473.177  mL 

-0.473  177  L  

1  liquid  quart-946.353  mL  .... 

-0.946  353  L 
1  dry  pM-550.61  aiL. 
ldryquad-1.101  22  L 
1  dry  peck>8.809  68  L 
1  gallorta3.785  41  L 
1  bushel-35239  1  L. 


1  cubic  cenllmeler-0.061  023  7  in) 
1  cubic  decimeteM).035  314  7  ft) 
1  cubic  meler-35.314  7  Iti 

-1.307  95  yd  I 
1  mHinter-0.033  814  0  fl  oz 
1  litar-1.066  60liqqt 
1iter^0.264  172gal 


1  inch-2.54  cm*  .... 

1  foot»30.48  cm*  ... 

-0.304  tor. 

1  yard-0.»14  4  m*. 


1  milHmeter-O.Oae  370  1  In 
1  cenlimeter-0.393  701  In 


Area 


1  square  indt-8.451  6  cm>* 
1  square  1001-929.090  cm>  . 


1  squaw  canimelar-0.155  000  im 
1  square  dedmeter-0.107  639  fl2 
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SI  arxl  customary  inctvpound  conversion  factors 


Customary  irxilvpound 


1  square  yard-0.836  127  m: 


SI 


1  square  meter«1 0.763  9  ft^ 


Notes:  Ttiese  inversion  factors  are  given  to  six  significant  digits  to  provide  such  accuracy  wt>en  necessary;  •  denotes  an  exact  tvirrtter  oal- 
lon  means  the  U.S.  gallon  of  231  cubK;inct>es;  bushel  means  the  U.S.  bushel  of  2.150.42  cubic  Inches.  «»»»«*  an  exaa  n.jrT»jr.  gai- 


(2)  The  conversion  factor  or  the 
quantity  to  be  converted  may  not  be 
rounded  prior  to  calculating  the 
converted  quantity.  Quantities 
calculated  based  on  these  conversion 
factors  may  be  rounded  down  to  avoid 
overstating  the  net  contents.  The 
number  of  significant  digits  in  the 
quantity  declaration  may  be  established 
by  the  manufacturer,  but  shall  be  such 
that  accuracy  is  neither  sacrificed  nor 
exaggerated.  A  decimal  fraction  in  the 
quantity  ef  contents  declaration  shall 


not  be  carried  out  to  more  than  three 
decimal  places. 

(3)  When,  as  a  result  of  rounding  SI 
or  customary  inch-pound  declarations 
calculated  biased  on  the  conversion 
factors  in  paragraph  (b)(1)  of  this  section 
the  resulting  declarations  are  not  exact, 
FDA  virill  use  the  largest  number  for 
enforcement  purposes  to  determine 
whether  a  package  contains  at  least  the 
declared  amount  of  product 

(4)  The  declaration  of  net  quantity  of 
contents  shall  express  an  accurate 

Symbols  and  Abbreviations 


declaration  of  the  quantity  of  contents  of 
the  package.  Reasonable  variations 
caused  by  loss  or  gain  of  moisture 
during  the  course  of  good  distribution 
practice  or  by  unavoidable  deviations  in 
current  good  manufacturing  practice 
will  be  recognized.  Variations  from 
stated  quantity  of  contents  shall  not  be 
unreasonably  large. 

(c)(1)  The  symbols  and  abbreviations 
in  the  following  table,  and  none  other. 
may  be  used  in  net  quantity  of  contents 
declarations: , 


Unit 


Miaogram 

Milligram 

Gram 

Kilogram 

Centimeter  „.., 

Square  centimeter 
Cube  centimeter ... 
Millimeter ._ 

MOW  •-.......»..••••..«. 

Square  meter  ._ 

CutMC  meter  

MIHMef 

Liter 


Symbol 


>>g 
mg 
g 
kg 

cm 

cm2 

cm3 

mm 

m 

m2 

m3 

mLor  ml 

Lorl 


Unit 


Ounce  . 
Pound  . 

Pint 

Quart ... 
GaPon  . 

Inch 

Foot ..... 

Yard  .„. 

Fluid.... 

Each... 

Piece  .- 

Square 

Cubic... 


Abtveviation 


Oz. 

Lb. 

PL 

Qt 

Gal. 

la 

Ft 

Yd. 

FL 

Ea 

Pc. 

Sq. 

Ca 


(2)  Lower  case  letters  shall  be  used  for 
SI  symbols;  except  that,  for  the  liter  and 
milliliter,  "L"  and  "mL,"  respectively, 
are  preferred.  Periods  shall  not  be  used 
after  the  SI  symbol.  SI  symbols  shall  be 
written  in  singular  form;  i.e..  it  is  not 
acoeptable  to  add  "s"  to  an  SI  symbol 

to  express  the  plural  of  the  symbol. 

(3)  Both  upper  and  lower  case  letters 
may  be  used  for  customary  inch-pound 
abbreviations.  A  period  should  not  be 
used  after  the  abbreviation. 
Abbreviations  should  be  written  in 
singular  form;  an  "s"  should  not  be 
added  to  express  the  plural  when  the 
abbreviation  is  used. 

(4)  The  term  "weight"  may  be 
abbreviated  as  "wt"  in  the  quantity  of 
contents  declaration.  Both  upper  and 
lower  case  letters  may  be  used  for  this 
abbreviation.  A  period  should  not  be 
used  after  the  abbreviation. 

(dKl)  The  net  quantity  of  contents 
decUuation  shall  be  in  terms  of  weight 
or  mass  if  the  food  is  solid,  semisolid, 
or  viscous,  or  a  mixture  of  solid  and 
liquid,  except  that  if  there  is  a  firmly 
establidied  fenaral  consumer  usage  and 


trade  custom  of  declaring  the  contents 
of  a  solid,  semisolid,  or  viscous  product 
by  fluid  measure,  the  declaration  may 
be  in  terms  of  fluid  measure.  The  weight 
or  mass  shall  be  expressed  in  both 
customary  inch-pound  units 
(avoirdupois  pound  or  ounce)  and  SI 
units  (kilogram,  gram,  or  milligram). 

(2)  The  net  quantity  of  contents 
declaration  shall  be  in  terms  of  fluid 
measure  if  the  food  is  liquid,  except  that 
if  there  is  a  firmly  established  general 
consumer  usage  and  trade  custom  of 
declaring  the  contents  of  a  Uquid  by 
weight  or  mass,  the  declaration  may  be 
in  terms  of  weight  or  mass.  Fluid 
measure  shall  be  expressed  in  both 
custCHoary  inch-pound  units  (U.S. 
gallon  of  231  cubic  inches,  and  quart, 
pint,  or  fluid  ounce  subdivisions 
thereof)  and  SI  units  (liter  or  milliliter). 

(i)  For  frozen  food  that  is  sold  and 
consumed  in  a  frozen  state,  the 
declaration  of  fluid  measure  ^lall  be 
based  on  the  volume  of  the  food  at  the 
frozen  temperature; 

(ii)  For  refrigerated  food  that  is  sold 
in  a  refrigerated  state,  the  declaration  of 


fluid  measure  shall  be  based  on  the 
volume  of  the  food  at  4  "C  (40  "F);  and 

(iii)  For  other  foods,  the  declaration  of 
fluid  measure  shall  be  based  on  the 
volume  at  20  "C  (68  "F). 

(3)  The  net  quantity  of  contents 
declaration  may  be  in  terms  of  dry 
measure  if  the  food  is  a  fresh  fruit,  fresh 
vegetable,  or  other  dry  commodity  that 
is  customarily  sold  by  dry  measure.  Dry 
measure  shall  be  expressed  in  both 
customary  inch-poimd  units  (U.S. 
bushel  of  2,150.42  cubic  inches  and 
peck,  dry  quart,  or  dry  pint  subdivisions 
thereof)  and  SI  imits  (Hter  or  milUliter), 

(4)(i)  If  there  is  a  firmly  estabUshed, 
general  consumer  usage  and  trade 
custom  of  declaring  the  net  quantity  of 
a  food  by  nimierical  count  linear 
measure,  or  measure  of  area,  sudi 
respective  term  may  be  used.  Linear 
measure  ^all  be  expressed  in  both 
customary  inch-pound  units  (yard,  foot 
or  inch)  ajid  SI  units  (meter,  centimeter, 
or  millimeter).  Area  measure  shall  be 
expsessed  in  both  customary  inch- 
poimd  units  (square  yard,  square  foot, 
square  inch)  and  SI  units  (square  metec. 
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square  centimeter,  or  square  miilimeter). 
However,  when  the  declaration  of 
quantity  of  contents  by  numerical  count, 
linear  measure,  or  measure  of  area  does 
not  give  adequate  information  as  to  the 
quantity  of  food  in  the  package,  it  shall 
be  augmented  by  such  declaration  of 
weight  or  mass,  measure,  or  size  of  the 
individual  units  of  the  food  as  will 
provide  such  information. 

(ii)  Whenever  the  agency  determines 
for  a  specific  packaged  food  that  an 
existing  practice  of  declaring  net 
quantity  of  contents  by  measure  or 
count,  or  a  combination  of  these,  does 
not  facilitate  value  comparisons  by 
consumers  or  offers  opportunity  for 
consumer  confusion,  it  will  by 
regulation  designate  the  appropriate 
term  or  terms  to  be  used  for  such 
commodity. 

(5)(i)  The  customary  inch-pound 
declaration  of  net  quantity  of  contents 
shall  be  in  terms  of  the  largest  whole 
customary  inch-pound  unit,  with  the 
remainder  expressed  as  a  common  or 
decimal  fraction  of  the  largest  whole 
unit  or  with  the  remainder  in  terms  of 
the  next  smaller  whole  unit  and  any 
common  or  decimal  fraction  of  that  unit, 
(ii)  Packages  that  contain  more  than  1 
pound  but  less  than  4  pounds  or  more 
than  1  pint  but  less  than  1  gallon  may 
bear  a  dual  customary  inch-pound 
declaration.  The  dual  declaration,  when 
provided,  shall  include  a  declaration  of 
total  ounces  or  fluid  ounces,  as 
appropriate,  followed  by  a  parenthetical 
declaration  of  the  largest  whole  unit,  as 
required  in  paragraph  (d)(5)(i)  of  this 
section.  The  dual  declaration  shall 
appear  on  one  line  and  may  precede  or 
follow  the  SI  declaration. 

(iii)  A  common  fraction  shall  be  in 
terms  of  halves,  quarters,  eighths, 
sixteenths,  or  thirty-seconds;  except  that 
if  a  Brmly  established  general  consumer 
usage  and  trade  custom  of  using 
different  common  fractions  in  the  next 
quantity  declaration  of  a  particular 
commodity  exists,  they  may  be  used.  A 
common  fraction  shall  be  reduced  to  its 
■lowest  terms. 

(6)(i)  The  SI  declaration  of  net 
quantity  of  contents  shall  be  in  terms  of 
the  appropriate  multiple  or  submultiple 
that  will  result  in  a  numerical  value 
between  1  and  1,000.  For  example:  500 
g,  not  0.5  kg;  1.96  kg,  not  1.960  g;  750 
mL.  not  0.75  L;  or  750  mm  or  75  on.  not 
0.75  meter. 

(ii)  The  SI  declaration  of  net  quantity 
of  contents  shall  not  be  expressed  in 
mixed  units.  For  example:  1.5  kg,  not  1 
kg  500  g. 

(iii)  Prefixes  that  may  be  used  to  form 
multiples  and  submultiples  of  SI  units 
are  as  follows: 


SI  Prefixes 


Prefix 

Syrnhol 

Multiplying 
(actor  > 

Kik) 

CenliJ  

Micro 

k 

c 
m 

xl0-» 
x10-> 
xlO* 

•e.g.,  10J-100;  lOi-I.OOO;  10'-0.1; 
10-1-0.01;  thus.  2  kg.2x1,000  0^2,000  g;  3 
cm-3x0.01  m>0.03  m. 

J  The  prefix  "centi"  shoukj  be  used  only  with 
"meter." 

(e)(1)  Examples  of  net  quantity  of 
contents  declarations  in  which  the  SI 
declaration  precedes  the  customary 
inch-pound  declaration: 

(i)  "Net  Mass  425  g  (15  oz)"  or  "Net 
Mass  680  g  (1.5  lb)"  or  "Net  Mass  99  g 
e (3.5  oz)"; 

(ii)  "Net  500  mL  (1.05  pt)"  or  "Net 
Contents  1  L  (1  qt  1.8  fl  oz)"; 

(iii)  "500  mL  (1.05  pt)  *  or  "1  L  (1  qt 
1.8  n  oz)." 

(2)  Examples  of  net  quantity  of 
contents  declarations  in  which  the 
customary  inch-pound  declaration 
precedes  the  SI  declaration: 

(i)  "Net  Wt  15  oz  (425  g)"  or  "Net  Wt 
1.5  lb  (680  g)"  or  "Net  Wt  3.5  oz  (99  g) 
e": 

(ii)  "Net  12  fl  oz  (355  mL)"  or  "Net 
Contents  1  gal  (3.7  L)"; 

(iii)  "15  oz  (425  g)"  or  "1.5  lb  8  oz 
(680  g)"  or  "3.5  oz  (99  g)  e." 

(f)  The  net  quantity  of  contents 
declaration  shall  be  located  on  the 
principal  display  panel  of  the  label  and. 
with  respect  to  packages  bearing 
alternate  principal  display  panels,  it 
shall  be  duplicated  on  each  principal 
display  panel. 

(g)(1)  The  net  quantity  of  contents 
declaration  shall  appear  as  a  distinct 
item  on  the  principal  display  panel  and 
shall  be  separated  (by  at  least  a  space 
equal  to  the  height  of  the  lettering  used 
in  the  declaration)  from  other  printed 
label  information-appearing  above  or 
below  the  declaration  and  (by  at  least  a 
space  equal  to  twice  the  width  of  the 
letter  "N"  of  the  style  of  tyipe  used  in 
the  quantity  of  contents  declaration) 
from  other  printed  label  information 
appearing  to  the  left  or  right  of  the 
declaration. 

(2)  The  "e"  mark,  a  symbol  used  to 
facilitate  trade  in  and  among  members 
of  the  European  Community  (EC),  may 
be  used  as  part  of  the  declaration  of  the 
net  quantity  of  contents.  When  used,  the 
"e"  mark  shall  be  at  least  3  millimeters 
(0.118  inch)  in  height  and  shall  apfwar 
in  the  same  field  of  vision  as  the  SI 
portion  of  the  quantity  of  contents 
declaration,  as  required  by  the  EC 
Compliance  with  the  provisions  of  this 
paragraph  for  size  and  placement  of  the 


"e"  mark  does  not  constitute 
satisfaction  of  all  EC  requirements. 
Manufacturers  shall  independently 
satisfy  EC  requirements  for  use  of  the 
"e"  mark. 

(3)  The  net  quantity  of  contents 
declaration  shall  not  include  any  term 
qualifying  a  unit  of  weight  or  mass, 
measure,  or  count  (such  as  "giant  pint" 
and  "full  quart")  that  tends  to 
exaggerate  the  amount  of  the  food  in  the 
container. 

(4)  The  net  quantity  of  contents 
declaration  shall  be  placed  on  the 
principal  display  panel  within  the 
bottom  30  percent  of  the  area  of  the 
label  panel  in  lines  generally  parallel  to 
the  base  on  which  the  package  rests  as 
it  is  designed  to  be  displayed;  except 
that  on  packages  having  a  principal 
display  panel  of  5  square  inches  (32 
cm2)  or  less,  the  requirement  for 
placement  within  the  bottom  30  percent 
of  the  area  of  the  label  panel  shall  not 
apply  when  the  declaration  of  net 
quantity  of  contents  meets  the  other 
requirements  of  this  part. 

(n)  The  net  quantity  of  contents 
declaration  shall  accurately  reveal  the 
quantity  of  food  in  the  package 
exclusive  of  wrappers  and  other 
material  packed  therewith;  provided 
that  for  foods  packed  in  containers 
designed  to  deliver  the  food  under 
pressure,  the  declaratt6n  shall  state  the 
net  quantity  of  the  contents  that  will  be 
expelled  when  the  instructions  for  use 
as  shown  on  the  container  are  followed. 
The  propellent  shall  be  included  in  the 
net  quantity  of  contents  declaration. 

(i)  The  net  quantity  of  contents 
declaration  shall  appear  in  conspicuous 
and  easily  legible  boldface  print  or  type 
in  distinct  contrast  (by  typography, 
layout,  color,  embossing,  or  molding)  to 
other  matter  on  the  package;  except  that 
a  declaration  of  net  quantity  blown, 
embossed,  or  molded  on  a  glass  or 
plastic  surface  is  permissible. 
Requirements  of  conspicuousness  and 
legibility  include  the  specifications  that: 

(1)  The  ratio  of  height  to  width  of  the 
letter,  except  for  the  "e"  mark,  shall  not 
exceed  a  differential  of  three  units  to 
one  unit  (no  more  than  three  times  as 
high  as  it  is  wide). 

(2)  Letter  heights  pertain  to  upper 
case  or  capital  letters,  except  for  the  "e" 
mark.  When  upper  and  lower  case  or  all 
lower  case  letters  are  used,  it  is  the 
lower  case  letter  "o"  or  its  equivalent  in 
the  print  or  type  used  that  shall  meet 
the  minimum  height  requirement.  Other 
letters  and  exponents  shall  be  presented 
in  the  same  type  style  and  in  proportion 
to  the  type  size  used. 

(3)  When  common  fractions  are  used, 
each  component  numeral  shall  meet 
one-half  the  minimum  height  standards. 
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(j)  The  net  quantity  of  contents 
declaration  shall  be  in  letters  and 
numbers  in  a  type  size  established  in 


rektionsbip  to  the  aiaa  at  the  pnacipal 
display  panel  of  the  parknge  and  shall 
be  uniform  for  all  packages  of 


si^tantiaUy  the  same  size  by 

complyiag  with  <i»  specifications  in  the 
following  table: 


Minimum  Height  of  Numbers  and  Letters 


Area  e(  principal  display  panel 


S32  cmJ  (5  inJ) _ 

>32  cm2  (5  im).  ST61  cmi  (25  in^)  ..„ 

>161  cmi  (25  WP),  <645  cmJ  (tOO  inJ)  ... 
>64S  am  (too  inJ).  <2581  cnrP  (400  in^) 
>2S81  Gm9(400in2) 


Minimum  height  of  numbeis  and  letters 


1.6  mm(Vi«in) 
32  mm  {%  in)  . 

4.8  mm  p/ie  in) 

6.4  mm  (V*  w/f  

12.7  ram  ('A  in)  ._.. 


Symbols:  s  means  less  than  or  equal  to;  >  means  greater  ttian. 


Minimum  heighi  if  label  intormation  is  bkMHt. 
formed,  or  moMed  on  surface  of  container 


3.2  mm  f^  in). 
4.8  mm  (^.«  in). 

6.4  mm  (V4  in). 

7.5  mm  (Vis  «). 
14.3  mm  (Vw  in). 


(1)  Tbe  net  quantity  of  contents 
declaration  may  appear  on  nrare  than 
one  line,  with  the  untire  SI  declaration 
on  the  line  immediately  above  or 
immediately  below  the  entire  customary 
inch-pound  declaration. 

(2)  Use  of  the  terms  "net,"  "net 
mass,"  or  "net  weight"  when  stating  the 
net  quantity  of  contents  in  terms  of  mass 
or  weight  is  optional.  When  used,  the 
terms  may  either  precede  or  follow  the 
declaration  of  quantity.  For  example: 
"Net  Wt  1  lb  (453  g)"  or  "453  g  (1  lb) 
Net"  or  "453  g  (1  lb)"  or  "1  lb  (453  g). " 

(3)  Use  of  the  terms  "net"  or  "net 
contents"  when  stating  the  quantity  of 
contents  in  terms  of  fluid  measurt  or 
numerical  count  is  optional.  When 
used,  the  terms  may  either  precede  or 
follow  the  declaration  of  quantity. 

(4)  It  is  sufficient  to  distinguish 
ounces  used  as  an  expression  of  weight 
from  fluid  ounces  used  as  an  expression 
of  fluid  measure  through  association  of 
terms.  For  example:  "Net  wt  6  oz"  or  "6 
fl  oz"  or  "Net  contents  6  fl  oz." 

(5)  The  quantity  of  contents 
declaration  shall  always  declare  the  net 
quantity  of  contents,  even  when  terms 
specified  in  paragraphs  (i)(2)  and  (j)(3) 
of  this  section  are  not  used. 

(k)  .Nothing  in  this  section  shall 
prohibit  supplemental  statements  at 
locations  other  than  the  principal 
display  panel(s)  describing  in 
nondeceptive  terms  the  net  quantity  of 
contents,  provided  that  such 
supplemental  statements  of  net  quantity 
of  contents  shall  not  include  any  term 
qualifying  a  unit  of  weight  or  mass, 
measure,  or  count  that  tends  to 
exaggerate  the  amount  of  the  food 
contained  in  the  package;  for  example, 
"jumbo  quart"  and  "fall  gallon."  Dual 
or  combination  declarations  of  net 
quantity  of  contents,  including  those 
provided  for  in  paragraphs  (a),  (d)(4)(i), 
and  (d)(5)(ii)  of  this  section  (for 
example,  a  combination  of  net  weight  or 
mass  plus  numerical  count,  net  contents 
plus  dilution  directions  of  a 
concentrate,  etcj,  are  not  regarded  as 
supplemental  net  quantity  statements 


and  may  be  located  on  the  principal 
display  panel 

(1)  On  a  multiunit  retail  package,  the 
declaration  of  quantity  of  contents  sball 
appear  on  the  outside  of  the  package 
and  shall  include  the  number  of 
individual  units,  the  tpiairtity  of  each 
individual  unit,  and.  in  parentheses,  the 
total  quantity  of  contents  of  the 
multiunit  package.  The  declaration  of 
total  quantity  may  be  preceded  by  the 
term  "4otar'  or  the  phrase  "total 
contents."  The  declaration  shall  appear 
in  both  customary  inch-peund  units  and 
SI  units.  A  multiunit  retail  package  may 
thus  be  properly  labeled:  "3  X 1  L  (1  QT 
1.8  oz)  BOTTLES  (TOTAL  3  L  (3  CH"  5.4 
oz))";  or  "6  X  1  pt  (473  mL)  bottles  (3 
qt  (2.83  L))."  For  the  purposes  of  this 
section,  "multiunit  retail  package" 
means  a  package  containing  two  or  more 
individually  packaged  units  of  the 
identical  commodity  and  in  the  same 
quantity,  intended  to  be  sold  as  part  of 
the  multiunit  retail  package  but  capable 
of  being  individually  sold  in  full 
compliance  with  all  requirements  of  the 
regulations  in  this  part.  Open  multiunit 
retail  packages  that  do  not  obscure  the 
number  of  units  or  prevent  examination 
of  the  labeling  on  each  of  the  individual 
units  are  not  subject  to  this  paragraph  if 
the  labeling  of  each  individual  unit 
complies  with  the  requirements  of 
paragraphs  (g)  and  (j)  of  this  section. 

(m)  If  the  net  quantity  of  contents 
declaration  appears  on  a  random 
package,  that  is,  a  package  that  is  one  of 
a  lot,  shipment,  or  delivery  of  packages 
of  the  same  consumer  commodity  with 
varying  weights  and  with  no  fixed 
weight  pattern,  it  may,  if  the  net  weight 
exceeds  0.453  kilogram  (1  pound),  be  in 
terms  of  pounds  and  decimal  fractions 
of  the  pound  carried  out  to  not  more 
than  three  decimal  places.  If  the  net 
weight  does  not  exceed  0.453  kilogram 
(1  pound],  the  declaration  on  the 
random  package  may  be  in  decimal 
fractions  of  the  pound  in  lieu  of  ounces. 
The  net  quantity  of  contents  declaration 
on  a  random  package  is  not  required  to, 


but  may,  include  SI  units  carried  out  to 
not  more  than  dnee  decimal  places. 

(n)  When  the  declaration  of  net 
quantity  of  contente  is  in  terms  of  net 
VMeight  and/or  drained  weight  or  volume 
and  does  not  accurately  reflect  the 
actual  quantity  of  the  contents  or  the 
product  falls  below  the  applicable 
standard  of  fill  of  container  because  of 
equipment  mnlhinrtion  or  otherwise 
unintentional  product  variation,  and  the 
label  conforms  in  all  other  respects  to 
the  requirements  of  this  chapter  (except 
the  requirement  that  food  fafling  below 
the  applicable  standard  of  fill  of 
container  shall  bear  the  general 
statement  of  substandard  fill  si>ecified 
in  §  564.14(b)  of  this  chapter),  the 
mislabeled  food  product,  ijicluding  any 
food  product  that  fails  to  bear  the 
general  statement  of  substandard  fill 
specified  in  §  564.14(b)  of  this  chapter, 
may  be  sold  by  the  manufacturer  or 
processor  directly  to  institutions 
operated  by  Federal,  State,  or  local 
governments.  Provided  That: 

(1)  The  purchaser  shall  sign  a 
statement  at  the  time  of  sale  stating  that 
he  is  aware  that  the  product  is 
mislabeled  to  include  acknowledgment 
of  the  nature  and  extent  of  the 
mislabeling,  e.g.,  "Actual  net  weight 

may  be  as  low  as %  below 

labeled  quantity"  and  that  any 
subsequent  distribution  by  him  of  said 
product  except  for  his  own  institutional 
use  is  unlawfiil.  This  statement  shall  be 
kept  on  file  et  the  principal  place  of 
business  of  the  manufacturer  or 
processor  for  2  years  subsequent  to  the 
date  of  shipment  of  the  product  and 
shall  be  available  to  the  Food  and  Drug 
Administration  upon  request. 

(2)  The  product  shall  be  labeled  on 
the  outside  of  its  shipping  container 
with  the  statementfs): 

(i)  When  the  variation  concerns  net 
weight  and/or  drained  weight  of 
volume— "Product  Mislabeled.  Actual 
net  weight  (drained  weight  or  volume 
where  appropriate)  may  be  as  low  as 

%  below  labeled  qiiantity.  This 

Product  Not  for  Retail  Distribution",  the 
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blank  to  be  filled  in  with  the  maximum 
percentage  variance  between  the  labeled 
and  actual  weight  or  volume  of  contents 
of  the  individual  packages  in  the 
shipping  container,  and 

(li)  When  the  variation  is  in  regard  to 
a  fill  of  container  standard — "Product 
Mislabeled.  Actual  fill  may  be  as  low  as 

%  below  standard  of  fill.  This 

Product  Not  for  Retail  Distribution." 

(3)  The  statements  required  by 
paragraphs  (n)(2)(i)  and  (n)(2)(ii)  of  this 
section,  which  may  be  consolidated 
where  appropriate,  shall  appear 
prominently  and  conspicuously  as 
compared  to  other  printed  matter  on  the 
shipping  container  and  in  boldface  print 
or  type  on  a  clear,  contrasting 
background  in  order  to  render  them 
likely  to  be  read  and  understood  by  the 
purchaser  under  ordinary  conditions  of 
purchase. 


(o)(l)  All  foods  packaged  at  the  retail 
store  level  for  direct  sale  to  consumers 
are  exempt  from  the  provisions  of  this 
section  that  require  that  the  net  quantity 
of  contents  include  SI  units. 

(2)  None  of  the  requirements  of  this 
section  concerning  the  declaration  of 
the  net  quantity  of  contents  in  SI  units 
shall  apply  to  package  sizes,  unit 
pricing,  advertising,  nutrition  labeling, 
or  other  general  pricing  information. 

PART  701— COSMETIC  LABELING 

8.  The  authority  citation  for  21  CFR 
part  701  is  revised  to  read  as  follows: 

Authority:  Sees.  4.  5.  6  of  the  Fair 
Packaging  and  Labeling  Act  (15  U.S.C  1453. 
1454. 1455);  sees.  201,  502,  601,  602, 603. 
701,  704  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U.S.C  321,  352,  361, 362. 
363,  371.  374). 


9.  Section  701.13  is  revised  to  read  as 
follows: 

f  701.13    Declaration  of  net  quantity  ot 
contants. 

(a). The  principal  display  panel  of  a 
cosmetic  in  package  form  shall  bear  a 
declaration  of  the  net  quantity  of 
contents  in  terms  of  both  the 
Ititemational  System  of  Units  (SI)  and 
the  customary  inch-pound  system.  This 
shall  be  expressed  in  terms  of  weight  or 
mass,  measure,  numerical  count,  or  a 
combination  of  numerical  count  and 
weight  or  mass  or  measure. 

(b)(1)  For  calculating  the  conversion 
of  customary  inch-pound  quantities  to 
SI  quantities  and  SI  quantities  to 
customary  inch-pound  quantities,  the 
following  conversion  chart  shall  be 
used: 


SI  and  customary  inctvpound  conversion  factors 


lnct>-pound 


SI 


Mass  or  Weight 


1  ounc6>28.349  5  g  .. 
1  poun(W4S3.592  g  .. 
-0.453  592  kg 
1  grairte64.798  9  mg 


1  miltigram-0.000  035  274  0  02. 

-0.015  432  4  grain. 
1  gram-0.035  274  0  oz. 
1  kUogram.2.204  62  lb. 


Volume  or  Capacity 


1  cvbK  inch-16.387  1  cmJ  ... 
1  cubic  foo(-0.028  316  8  mi 
1  cubic  yard-0.764  555  m»  .. 
1  fluid  ounce-29.573  5  mL  ... 
1  liquid  pint-473.177  mL 

-0.473  177  L  

1  liquid  quaft-946.353  mL  „.. 

-0.946  353  L 
1  dry  piriU550.61  mL. 
1  dry  quart- 1.1 01  22  L 
1  dry  pecfc-8.809  68  L 
1  gallon.3.785  41  L 
1  bushel-35.239  1  L 


1  cut)ic  centimeter«0.061  023  7  in»- 
1  cubic  deometer-0.035  314  7  (ti- 
1  cubic  meter«35.314  7  ttl- 
-1.30795ydJ 
1  mtlliliter.0.033  814  0  fl  oz. 
1  liter.1.056  69liqqt. 
1  iiter-0.264  172  gal. 


Length 


1  \nthm2.54  cm*  .._ 
1  «oot-30.48  cm*  ... 
-0.304  8  m*. 
1  yard-0.914  4  m*. 


1  miaimeter-0.039  370  1  in. 
1  centimeter-0.393  701  in. 


Area 


1  square  inch.6.451  6  cmJ*  . 
1  square  (oot-929.030  cm*  ... 
1  square  yard-0.836  127  m  2 


1  square  centimeter«0.155  000  in^ 
1  square  decimeter-0.107  639  ft  2 
1  square  meter- 10.763  9  ft  2^ 


Notes:  These  conversion  factors  are  given 
to  six  significant  digits  to  provide  such 
accuracy  when  necessary;  *  denotes  an  exact 
number;  gallon  means  the  U.S.  gallon  of  231 
cubic  indhes;  bushel  means  the  U.S.  bushel 
of  2.150.42  cubic  inches. 

(2)  The  conversion  factor  or  the 
quantity  to  be  converted  may  not  be 


rounded  prior  to  calculating  the 
converted  quantity.  Quantities 
calculated  based  on  these  conversion 
factors  may  be  rounded  down  to  avoid 
overstating  the  net  contents.  The 
number  of  significant  digits  in  the 
quantity  declaration  may  be  established 
by  the  manufacturer,  but  shall  be  such 


that  accuracy  is  neither  sacrificed  nor 
exaggerated.  A  decimal  fraction  in  the 
quantity  of  contents  declaration  shall 
not  be  carried  out  to  more  than  three 
decimal  places. 

(3)  When,  as  a  result  of  rounding  SI 
or  customary  inch-pound  declarations 
calculated  based  on  the  conversion 
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factors  in  (b)(1)  of  this  section  the 
resulting  declarations  are  not  exact, 
FDA  will  use  the  largest  number  for 
enforcement  purposes  to  determine 
whether  a  package  contains  at  least  the 
declared  amount  of  product. 

(4)  The  declaration  of  net  quantity  of 
contents  shall  express  an  accurate 


declaration  of  the  quantity  of  contents  of 
the  package.  Reasonable  variations 
caused  by  loss  or  gain  of  moisture 
during  the  course  of  good  distribution 
practice  or  by  unavoidable  deviations  in 
current  good  manufacturing  practice 
will  be  recognized.  Variations  from 

Symbols  and  Abbreviations 


stated  quantity  of  contents  shall  not  be 
unreasonably  large. 

(c)  (1)  The  symbols  and  abbreviations 
in  the  following  table,  and  none  other, 
may  be  used  in  net  quantity  of  contents 
declarations. 


Unit 


Micrbgram 

Milligram 

Gram 

Kilogram 

Centimeter  

Square  centimeter 
Cutxc  centimeter  ... 
Mtllimetef 

MOW  >•-- 

Square  meter  

CutoK  meter  

Mtltailer 

Liter 


Symbol 


9 

kg 

cm 

cnv 

cmi  . 

mm 

m 

ml 

m> 

mLormI 

Lorl 


Unit 


OuTKe  . 
Pound  . 

Pint 

Quart  ... 
Gallon  . 

Incti  

Foot 

Yard  .... 
Fluid  .... 
Each  .... 
Piece  ... 
Square 
CutSc  ... 


At)txeviation 


Oz. 

Lb. 

Pt 

Ot 

Gal. 

in. 

FL 

Yd. 

R. 

Ea. 

Pc. 

Sq. 

Cu. 


(2)  Lower  case  letters  shall  be  used  for 
SI  symbols:  except  that,  for  the  liter  and 
milliliter.  "L"  and  "mL,"  respectively, 
are  preferred.  Periods  shall  not  be  used 
after  the  SI  symbol.  SI  symbols  shall  be 
written  in  singular  form;  i.e..  it  is  not 
acceptable  to  add  "s"  to  an  SI  symbol 

to  express  the  plural  of  the  symbol. 

(3)  Both  upper  and  lower  case  letters 
may  be  used  for  customary  inch-pound 
abbreviations.  A  period  should  not  be 
used  after  the  abbreviation. 
Abbreviations  should  be  written  in 
singular  form;  an  "s"  should  not  be 
added  to  express  the  plural  when  the 
abbreviation  is  used. 

(4)  The  term  "weight"  may  be 
abbreviated  as  "wt"  in  the  quantity  of 
contents  declaration.  Both  upper  and 
lower  case  letters  may  be  used  for  this 
abbreviation.  A  period  should  not  be 
used  af^er  the  abbreviation.  • 

(d)  (1)  The  net  quantity  of  contents 
declaration  shall  be  in  terms  of  weight 
or  mass  if  the  cosmetic  is  solid, 
semisolid,  or  viscous,  or  a  mixture  of 
solid  and  liquid,  except  that  if  there  is 
a  firmly  established  general  consumer 
usage  and  trade  custom  of  declaring  the 
contents  of  a  solid,  semisolid,  or  viscous 
product  by  fluid  measure,  the 
declaration  may  be  in  terms  of  fluid 
measure.  The  weight  or  mass  shall  be 
expressed  in  both  customary  inch- 
pound  uiiits  (avoirdupois  pound  or 
ounce)  and  SI  units  (kilogram,  gram,  or 
milligram). 

(2)  The  net  quantity  of  contents 
declaration  shall  be  in  terms  of  fluid 
measure  if  the  cosmetic  is  liquid,  except 
thait  if  there  is  a  firmly  established 
general  consumer  usage  and  trade 


custom  of  declaring  the  contents  of  a 
liquid  by  weight  or  mass,  the 
declaration  may  be  in  terms  of  weight  or 
mass.  Fluid  measure  shall  be  expressed 
in  both  customary  inch-pound  units 
(U.S.  gallon  of  231  cubic  inches,  and 
quart,  pint,  or  fluid  ounce  subdivisions 
thereof)  and  SI  units  (Hter  or  milliliter). 
The  declaration  of  fluid  measure  shall 
be  based  on  the  volume  at  20  *C  (68  "F). 

(3)  If  there  is  a  firmly  established, 
general  consumer  usage  and  trade 
custom  of  declaring  the  net  quantity  of 
a  cosmetic  by  numerical  count,  linear 
measure,  or  measure  of  area,  such 
respective  term  may  be  used.  Linear 
measure  shall  be  expressed  in  both 
customary  inch-pound  units  (yard,  foot, 
or  inch)  and  SI  units  (meter,  centimeter, 
or  millimeter).  Area  measure  shall  be 
expressed  in  both  customary  inch- 
pound  units  (square  yard,  square  foot,  or 
square  inch)  and  SI  units  (square  meter, 
square  centimeter,  or  square  millimeter). 
However,  when  the  declaration  of 
quantity  of  contents  by  numerical  count, 
linear  measure,  or  measure  of  area  does 
not  give  adequate  information  as  to  the 
quantity  of  cosmetic  in  the  package,  it 
shall  be  augmented  by  such  declaration 
of  weight  or  mass,  measure,  or  size  of 
the  individual  units  or  of  the  entire 
cosmetic  as  will  give  such  information. 

(4)  Whenever  the  agency  determines 
for  a  specific  packaged  cosmetic  that  an 
existing  practice  of  declaring  net 
quantity  of  contents  by  measure  or 
count,  or  a  combination  of  these,  does 
not  facilitate  value  comparisons  by 
consumers  or  offers  opportunity  for 
consumer  confusion,  it  shall  by 
regulation  designate  the  appropriate 


term  or  terms  to  be  used  for  such 
cosmetic. 

(5)  (i)  The  customary  inch-pound 
declaration  of  net  quantity  of  contents 
shall  be  in  terms  of  the  largest  whole 
inch-pound  unit,  with  the  remainder 
expressed  as  a  common  or  decimal 
fraction  of  the  largest  whole  unit  or  with 
the  remainder  in  terms  of  the  next 
smaller  whole  unit  and  any  common  or 
decimal  h^ction  of  that  unit. 

(ii)  Packages  that  contain  more  than  1 
pound  but  less  than  4  pounds  or  more 
than  1  pint  but  less  than  1  gallon  may 
bear  a  dual  customary  inch-pound 
declaration.  The  dual  declaration,  when 
provided,  shall  include  a  declaration  of 
total  ounces  or  fluid  ounces,  as 
appropriate,  followed  by  a  parenthetical 
declaration  of  the  largest  whole  unit,  as 
required  in  paragraph  (d)(5)(i)  of  this 
section.  The  dual  declaration  shall 
appear  on  one  line  and  may  precede  or 
follow  the  SI  declaration. 

(iii)  A  common  fraction  shall  be  in 
terms  of  halves,  quarters,  eighths, 
sixteenths,  or  thirty-seconds;  except  that 
if  a  firmly  established  general  consumer 
usage  and  trade  custom  of  using 
different  common  fractions  in  the  net 
quantity  declaration  of  a  particular 
commodity  exists,  they  may  be  used.  A 
common  fraction  shall  be  reduced  to  its 
lowest  terms. 

(6)  (i)  The  SI  declaration  of  net 
quantity  of  contents  shall  be  in  terms  of 
the  appropriate  multiple  or  submultiple 
that  will  result  in  a  numerical  value 
between  1  and  1,000.  For  example:  500 
g,  not  0.5  kg;  1.96  kg.  not  1,960  g;  750 
mL,  not  0.75  L;  or  750  mm  or  75  cm,  not 
0.75  meter. 
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(ii)  The  SI  declaration  of  net  quantity 
of  contents  shall  not  be  expressed  in 
mixed  units.  For  example;  1.5  kg,  not  1 
kg  500  g. 

(iii)  Prefixes  that  may  be  used  to  form 
multiples  and  submultiples  of  SI  units 
are  as  follows: 

SI  Prefixes 


PieiK 

Synv 
bd 

MuKJpty- 
ingtac- 

lOfl 

Wto „ 

Centi?     

MM . 

Micro 

k 
c 
m 
M 

Xl03 

xlO-J 
xlO  J 
xlO* 

'e.g.  108-100;  103-1.000;  10- '-0.1; 
10-2-0.01;  thus.  2  k(}.2xl,000  g-2.000  g;  3 
cn^xO.01  fTw0iJ3  m. 

2Ttw  prefu  "centi"  sIxkjW  be  used  only  witti 
"fneter." 

(e)  (1)  Examples  of  net  quantity  of 
contents  declarations  in  which  the  SI 
declaration  precedes  the  customary 
inch-pound  declaration: 

(i)  ''Net  Mass  425  g  (15  oz)"  or  "Net 
Mass  680  g  (1 .5  lb)"  or  "N^  Mass  99  g 
e  (3.5  oz)"; 

(ii)  "Net  500  mL  (1.05  pt)"  or  "Net 
Cojatents  1  L  (1  qt  1.8  fl  oz) "; 

(iii)  "500  mL  (l.05  pt)"  or  "1  L  (1  qt 
1.8noz)." 

(2)  Examples  of  net  quantity  of 
contents  declarations  in  whidi  the 
customary  inch-pound  declaration 
precedes  the  SI  declaration: 

(i)  "Net  VVt  15  oz  (425  g) '  or  "Net  Wl 
1.5  lb  (680  g)  •  or  "Net  Wt  3.5  oz  (99  r) 
e"; 

(ii)  "Net  12  fl  oz  (355  mL)"  or  "Net 
ContenU  1  gal  (3.7  L) "; 

(iii)  "15  oz  (425  g) '  or  "1.5  lb  (680  g)  ' 
or  "3.5  oz  (99  g)  e." 

(0  The  net  quantity  of  contents 
declaration  shall  be  located  on  the 
principal  display  panel  of  the  label  and. 
with  respect  to  packages  bearing 
alternate  principal  display  panels,  it 
shall  be  duplicated  on  each  principal 
display-  panel;  except  that; 

(1)  The  principal  display  panel  of  a 
cosmetic  marketed  in  a  "boudoir-type" 
container,  including  decorative 
cosmetic  containers  of  the  "cartridge." 
"pill  box,"  "compact,"  or  "pencil" 
variety,  and  those  with  a  capacity  of  V* 
ounce  or  less,  may  be  considered  to  be 
a  tear-away  tag  or  tape  affixed  to  the 
decorative  container  and  bearing  the 
mandatory  label  infonnation  as  required 
by  this  part,  but  the  type  size  of  the  net 
quantity  of  contents  declaration  shall  be 
governed  by  the  dimensions  of  the 
decorative  container,  and 

(2)  The  principal  display  panel  of  a 
cosmetic  marketed  on  a  display  card  to 


which  the  immediate  container  is 
affixed  may  be  considered  to  be  the 
display  panel  of  the  card,  but  the  type 
size  of  the  net  quantity  of  contents 
declaration  shall  be  governed  by  the 
dimensions  of  the  display  card. 

(g)  (1)  The  net  quantity  of  contents 
declaration  shall  appear  as  a  distinct 
item  on  the  principal  display  panel  and 
shall  be  separated  (by  at  least  a  space 
equal  to  the  height  of  the  lettering  used 
in  the  declaration)  from  other  printed 
label  information  appearing  above  or 
below  the  declaration  and  (by  at  least  a 
space  equal  to  twice  the  width  of  the 
letter  "N"  of  the  style  of  type  used  in 
the  quantity  of  contents  declaration) 
from  other  printed  label  information 
appearing  to  the  left  or  right  of  the 
declaration. 

(2)  The  "e"  mark,  a  symbol  used  to 
facilitate  trade  in  and  among  members 
of  the  European  Community  (EC),  may 
be  used  as  part  of  the  declaration  of  the 
net  quantity  of  contents.  When  used,  the 
"e"  marit  shall  be  at  least  3  millimeters 
(0.118  inch)  in  height  and  shall  appear 
in  the  same  field  of  vision  as  the  SI 
portion  of  the  quantity  of  contents 
declaration,  as  required  by  the  EC. 
Compliance  with  the  provisions  of  this 
paragraph  for  size  and  placement  of  the 
"e"  mark  does  not  constitute 
satisfaction  of  all  EC  requirements. 
Manufacturera  shall'independently 
satisfy  EC  requirements  for  use  of  the 
"e"  mark. 

(3)  The  net  quantity  of  contents 
declaration  shall  not  include  any  term 
qualifying  a  unit  of  weight  or  mass, 
measure,  or  count,  such  as  "giant  pint" 
and  "full  quart,"  that  tends  to 
exaggerate  the  amount  of  the  cosmetic 
in  the  container. 

(4)  The  net  quantity  of  contents 
declaration  shall  be  placed  on  the 
principal  display  fwnel  within  the 
bottom, 30  percent  of  the  area  of  the 
label  panel  in  lines  generally  parallel  to 
the  base  on  which  the  package  rests  as 
it  is  designed  to  be  displayed;  except 
that: 

(i)  On  packages  having  a  principal 
display  panel  of  32  square  centimeters 
(5  square  indies)  or  less,  the 
requirement  for  placement  within  the 
bottom  30  percent  of  the  area  of  the 
label  panel  shall  not  apply  when  the 
declaration  of  net  quantity  of  contents 
meets  the  other  requirements  of  this 
part;  and 

(ii)  For  a  cosmetic  that  is  marketed 
with  both  outer  and  inner  retail 
containers  bearing  the  label  information 
required  by  this  part,  the  net  quantity  of 
contents  placement  requirement  of  this 


section  applicable  te  the  inner  container 
is  waived,  if  the  inner  container  is  not 
intended  to  be  sold  separately. 

(h)  The  net  quantity  of  contents 
declaration  shall  accurately  revea!  the 
quantity  of  cosmetic  in  the  package 
exclusive  of  wrappers  and  other 
material  packed  therewith;  provided 
that: 

(1)  For  cosmetics  packed  in  containers 
designed  to  deliver  the  cosmetic  under 
pressure,  the  declaration  shall  state  the 
net  quantity  of  the  contents  that  will  be 
expelled  when  the  instructions  for  use 
as  shown  on  the  container  are  followed. 
The  propellent  shall  be  included  in  the 
net  quantity  of  contents  declaration;  and 

(2)  For  a  package  that  contains  the 
integral  components  making  up  a 
complete  kit,  and  designed  to  deliver 
the  components  in  the  manner  of  an 
application  (for  example,  a  home 
permanent  wave  kit),  the  declaration 
may  state  the  net  quantity  of  the 
contents  in  nondecepttve  terms  of  the 
number  of  applications  available  in  the 
kit  when  the  instructions  for  use  as 
shown  on  the  container  are  followed. 

(i)  The  net  quantity  of  contents 
declaration  shall  appear  in  conspicuous 
and  easily  legible  boldface  print  or  type 
in  distinct  contrast  (by  typography, 
layout,  color,  embossing,  or  molding)  to 
other  matter  on  the  jtackage;  except  that 
a  declaration  of  net  quantity  blown, 
embossed,  or  molded  on  a  glass  or 
plastic  surface  is  permissible. 
Requirements  of  conspicuousness  and 
legibility  include  the  specifications  that: 

(1 )  The  ratio  of  height  to  width  of  the 
letter,  except  for  the  "e"  mark,  shall  not 
exceed  a  differential  of  three  units  to 
one  unit  (no  more  than  three  times  as 
high  as  it  is  wide). 

(2)  Letter  heights  f>ertain  to  upper 
case  or  capital  letters,  except  for  the  "e" 
mark.  When  upper  and  lower  case  or  all 
lower  case  lettera  are  used,  it  is  the 
lower  case  letter  "o"  or  its  equivalent  in 
the  print  or  type  used  that  shall  meet  . 
the  minimum  standards.  Other  letters 
and  exponents  shall  be  presented  in  the 
same  type  style  and  in  proportion  to  the 
type  size  used. 

(3)  When  common  fractions  are  used, 
each  component  numeral  shall  meet 
one-half  the  minimum  height  standards 

(j)  The  declaration  shall  be  in  letters 
ajid  numbers  in  a  type  size  established 
in  relationship  to  the  area  of  the 
principal  display  panel  of  the  package 
and  shall  be  uniform  for  all  packages  of 
substantially  the  same  size  by 
complying  with  the  specifications  in  the 
following  table: 
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Minimum  Height  of  Numbers  and  Letters 


Area  of  principal  display  panel 


^  cm2  (5  in2) 

>32  cm2  (5  in2).  sl61.cm2  (25  in2) 

^161  cm2  (25  in2).  <645  cmz  (100  in2) .... 
>645  cm2  (100  in2),  S2581  cmz  (400  in2) 
«581  cm2  (400  in2)  


Minimum  height  of  numbers  and  lettefs 


1.6  mm  (Vie  in) 
3.2  mm  (%  in)  .. 
4.8  mm  (Vie  in) 
6.4  mm  {V*  in)  .. 
12.7  mm  ('/tin) 


Symbols:  <.  means  less  than  or  equal  to;  >  means  greater  than. 


Minimum  height  if  label  information  is  bkftm, 
fomied,  or  moWed  on  surface  of  container 


3.2  mm  (%  in). 

4.8  mm  (Vie  in). 
6.4  mm  [v*  in). 

7.9  mm  (Vi«  in). 
14.3  mm  (V.e  In). 


(1)  The  net  quantity  of  contents 
declaration  may  appear  on  more  than 
0ne  line,  with  the  entire  SI  declaration 
en  the  line  immediately  above  or 
immediately  below  the  entire  customary 
inch-pound  declaration. 
!  (2)  Use  of  tile  terms  "net."  "net 
inass."  or  "net  weight"  when  stating  the 
net  quantity  of  contents  in  terms  of  mass 
or  weight  is  optional.  When  used,  the 
jerms  or  phrases  may  either  precede  or 
follow  the  declaration  of  quantity.  For 
example:  "Net  Wt  1  lb  (453  g)"  or  "453 
g  (1  lb)  Net"  or  "453  g  (1  lb) '  or  "1  lb 
(453  B)." 

(3)  Use  of  the  terms  "net"  or  "net 
Contents"  when  stating  the  quantity  of 
contents  in  terms  of  fluid  measure  or 
numerical  count  is  optional  When 
used,  the  terms  may  either  precede  or 
follow  the  declaration  of  quantity. 

(4)  It  is  sufficient  to  distinguish 
ounces  used  as  an  expression  of  weight 
from  fluid  ounces  used  as  an  expression 
of  fluid  measure  through  association  of 
terms.  For  example:  "Net  wt  6  oz"  or  "6 
fl  oz"  or  "Net  contents  6  fl  oz." 

(5)  The  quantity  of  contents 
declaration  shall  always  declare  the  net 
Iquantity  of  contents,  even  when  terms 
specified  in  paragraphs  (j)(2)  and  (j)(3) 
of  this  section  are  not  used. 

(k)  If  the  net  quantity  of  contents 
declaration  appears  on  a  random 
package,  that  is.  a  package  that  is  one  of 
a  lot,  shipment,  or  delivery  of  packages 
of  the  same  consumer  commodity  with 
varying  weights  and  with  no  fixed 


I  ounce-28.349  5  g  .. 
pound-453.592  g  ... 
-0.453  592  kg 
grain-64.798  9  mg  , 


weight  pattern,  it  may.  if  the  net  weight 
exceeds  0.453  kilogram  (1  pound),  be  in 
terms  of  pounds  and  decimal  fractions 
of  the  pound  carried  out  to  not  more 
than  three  decimal  places.  If  the  net 
weight  does  not  exceed  0.453  kilogram 
(1  pound),  the  declaration  on  the 
random  package  may  be  in  decimal 
fiactions  of  the  pound  in  lieu  of  ounces. 
The  net  quantity  of  contents  declaration 
on  a  random  package  is  not  required  to. 
but  may.  include  SI  units  carried  out  to 
not  more  than  three  decimal  places. 

(1)  Nothing  in  this  section  shall 
prohibit  supplemental  statements  at 
locations  other  than  the  principal 
display  paneUs)  describing  in 
nondeceptive  terms  the  net  quantity  of 
contents,  provided  that  such 
supplemental  statements  of  net  quantity 
of  contents  shall  not  include  any  term 
qualifying  a  unit  of  weight  or  mass, 
measure,  or  coimt  that  tends  to 
exaggerate  the  amount  of  the  cosmetic 
contained  in  the  package;  for  example, 
"jumbo  quart"  and  "full  gallon."  Dual 
or  combination  declarations  of  net 
quantity  of  contents,  including  those 
provided  for  in  paragraphs  (a),  (d)(3). 
and  (d)(5)(ii)  of  this  section  (for 
example,  a  combination  of  net  weight  or 
mass  plus  numerical  count,  net  contents 
plus  dilution  directions  of  a 
concentrate,  etc.)  are  not  regarded  as 
supplemental  net  quantity  statements 
and  may  be  located  on  the  principal 
display  panel. 


(m)  None  of  the  requirements  of  this 
section  concerning  the  declaration  of 
the  net  quantity  of  contents  in  SI  units 
shall  apply  to  package  sizes,  unit 
pricing,  advertising,  or  other  general 
pricing  information. 

PART  801— LABELMG 

10.  The  authority  citation  for  21  CFR 
part  801  is  revised  to  read  as  follows: 

Authority:  Sees.  4.  5. 6  of  the  Fair 
Packaging  and  Labeling  Act  (15  U.S.C.  1453. 
1454, 1455):  »C8.  201.  301,  501.  502.  507. 
519.  520.  701.  704  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (21  U.S.Q  321.  331.  351. 
352.  357.  360i.  360j.  371.  374). 

11.  Section  801.62  is  revised  to  read 
as  follows: 

$801.62    Declaration  of  net  quantity  of 
contents. 

(a)  The  principal  display  panel  of  an 
over-the-counter  device  in  package  form 
shall  bear  a  declaration  of  the  net 
quantity  of  contents  in  terms  of  both  the 
International  System  of  Units  (SI)  and 
the  customary  inch-pound  system.  This 
shall  be  expressed  in  terms  of  weight  or 
mass,  measure,  numerical  count,  or  a 
combination  of  numerical  count  and 
weight  or  mass  or  measure. 

(b)(1)  For  calculating  the  conversion 
of  customary  inch-pound  quantities  to 
SI  quantities  and  SI  quantities  to 
customary  inch-pound  quantities,  the 
following  conversion  chart  shall  be 
used: 


SI  and  customary  irx:h-pound  conversion  factors 


Inch-pound 


SI 


or  Weight 


1  mtltlgram-0.000  035  274  0  oz. 

-0.015  432  4  grain. 
1  gram-0.035  274  0  oz. 
1  kik)gram.2204  62  to. 


Volumo  or  Capacity 


Icubic inch.16J87  1  cms  ... 
11  cubic  «ool-0.028  316  8  nva  . 
I  cubic  yar(W).764  555  ma  ... 
I  fWd  ounce-29.573  5  mL  ... 

I  iquid  pinl-473.177  mL  . 

-0.4731771  


1  cubic  centimeter-0.061  023  7  irts. 
1  cutjic  decimeter =0.035  314  7  fjs. 
1  cubic  meter-35.314  7  fP. 

-1.307  95  yds. 
1  miililiter.0.033  814  0  fl  oz. 
1  liter.  1.056  69  kqqt 
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SI  and  CiOtomary  inch-pound  conwereion  (adorn 


Inch-pound 


1 1quid  quan.946.353  mL 

-0.946  353  L 
1  dry  pinU550.61  mL 
1  dry  quart.  1.1 01  22  L 
1  6rf  peci(-8.809  68  L 
1  gattor>-3.785  41  L 
1  buthel-35.239  1  L 


SI 


1  liter.0.264  172  gaL 


Length 


1  lnch.2.54  cm*  .„ 

1  tooU30.48  cm*  ... 

-0.304  8  m*. 

1  yard^J14  4  m*. 


1  fnrtimeter-0.039  370  1  in. 
1  C8ntime(er-0.393  701  in. 


ATM 


1  aquare  inch-6.451  6  cm3*  . 
1  aquare  too(-929.030  cm2  ... 
1  aquare  yard-0.836  127  ird 


1  square  centimeter-0.155  000  in?. 
1  square  decimeter-0.107  630  fP. 
1  square  metef-1 0.763  9  IP. 


NeteK  Thew  conwsSon  factors  are  given 
to  six  significant  digits  to  provide  such 
accuracy  when  neoessary;  *  denotes  an  exact 
number,  gallon  means  the  U.S.  gallon  of  231 
cubic  inches:  bushel  means  the  U.&  bushel 
of  2.150.42  cubic  inches. 

(2)  The  conversion  factor  or  the 
quantity  to  be  converted  may  not  be 
rounded  prior  to  calculating  the 
converted  quantity.  Quantities 
calculated  based  on  these  conversion 
factors  may  be  rounded  down  to  avoid 
overstating  the  net  contents.  The 
number  of  significant  digits  in  the 
quantity  declaration  may  be  established 


by  the  manufacturer,  but  shall  be  such 
that  accuracy  is  neither  sacriHced  nor 
exaggerated.  A  decimal  fraction  in  the 
quantity  of  contents  declaration  shall 
not  be  carried  out  to  more  than  three 
decimal  places. 

(3)  When,  as  a  result  of  rounding  SI 
or  customary  inch-pound  declarations 
calculated  based  on  the  conversion 
factors  in  paragraph  (b)(1)  of  this  section 
the  resulting  declarations  are  not  exact. 
FDA  will  use  the  largest  number  for 
enforcement  purposes  to  determine 
whether  a  package  contains  at  least  the 
declared  amount  of  product. 

Symbols  and  Abbreviations 


(4)  The  declaration  of  net  quantity  of 
contents  shall  express  an  accurate 
declaration  of  the  quantity  of  contents  of 
the  package.  Reasonable  variations 
caused  by  loss  or  gain  of  moisture 
during  the  course  of  good  distribution 
practice  or  by  unavoidable  deviations  in 
current  good  manufacturing  practice 
will  be  recognized.  Variations  from 
stated  quantity  of  contents  shall  not  be 
unreasonably  large. 

(c)  (1)  The  symbols  and  abbreviations 
in  the  following  table,  and  none  other, 
may  be  used  in  net  quantity  of  contents 
declarations. 


Unit 

Symbol 

Uni 

Abbreviation 

Microgram  ..„ _ 

Msagrain ^ , , ^^^,, 

Oram „_ 

Kilogram ^ 

Carttmelar 

Square  centimeter  »          __       __ 

MO 
mg 

0 

ho 

cm 

cm» 

cnrp 

mm 

m 

ma 

m» 

mL  or  rrl 

Lorl 

Ounce  

Pound  

Pint... , 

Quart „.. 

Gallon  _..^, ..„ 

meh 

Foot 

Oz. 

Lb 

PL 

OL 

Gal. 

la 

Ft 

Cubic  centimetef  „ „ 

MiUimetar 

Yard  

Yd 

Meter 

Square  metar 

Cybc  meter  _ 

MMMar 

Liier _ _ 

Fluid 

Each.„ 

Piece 

Square  ...._ .. 

Cubic 

Fl. 
Ea. 

Pc. 
Sq. 
Cu. 

(2)  Lower  case  letters  shall  be  used  for 
SI  symbols;  except  that,  for  the  liter  and 
milliliter,  "L"  and  "mL."  respectively, 
are  preferred.  Periods  shall  not  be  used 
after  the  SI  symbol.  SI  symbols  shall  be 
written  in  singular  form;  i.e.,  it  is  not 
acceptable  to  add  "s"  to  an  SI  symbol 

to  express  the  plural  of  the  symbol. 

(3)  Both  upper  and  lower  case  letters 
may  be  used  for  customary  inch-pound 
abbreviations.  A  period  should  not  be 


used  after  the  abbreviation. 
Abbreviations  should  be  written  in 
singular  form;  an  "s  '  should  not  be 
added  to  express  the  plural  when  the 
abbreviation  is  used. 

(4)  The  term  "weight"  may  be 
abbreviated  as  "wt"  in  the  quantity  of 
contents  declaration.  Both  upper  and 
lower  case  letters  may  be  used  for  this 
abbreviation.  A  period  should  not  be 
used  after  the  abbreviation. 


(d)  (1)  The  net  quantity  of  contents 
declaration  shall  be  in  terms  of  weight 
or  mass  if  the  device  is  solid,  semisolid, 
or  viscous,  or  a  mixture  of  solid  and 
liquid,  except  that  if  there  is  a  firmly 
established  general  consumer  usage  and 
trade  custom  of  declaring  the  contents 
of  a  soUd,  semisolid,  or  viscous  product 
by  fluid  measure,  the  declaration  may 
be  in  terms  of  fluid  measure.  The  weight 
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or  mass  shall  be  expressed  in  both 
customary  inch-pound  units 
(avoirdupois  pound  or  ounce)  and  SI 
units  (kilogram,  gram,  or  milligram). 

(2)  The  net  quantity  of  contents 
declaration  shall  be  in  terms  of  fluid 
measure  if  the  device  is  liquid,  except 
that  if  there  is  a  firmly  established 
general  consumer  usage  and  trade 
custom  of  declaring  the  contents  of  a 
liquid  by  weight  or  mass,  the 
declaration  may  be  in  terms  of  weight  or 
mass.  Fluid  measure  shall  be  expressed 
in  both  customary  inch-pound  units 
(U.S.  gallon  of  231  cubic  inches,  and 
quart,  pint,  or  fluid  ounce  subdivisions 
thereof)  and  SI  units  (liter  or  milliliter). 
The  declaration  of  fluid  measure  shall 
be  based  on  the  volume  at  20  °C  (68  'F). 

(3)  (i)  If  there  is  a  firmly  established, 
general  consumer  usage  and  trade 
custom  of  declaring  the  net  quantity  of 
a  device  by  numerical  count,  linear 
measure,  or  measure  of  area,  such 
respective  term  may  be  used.  Linear 
measure  shall  be  expressed  in  both 
customary  inch-pound  units  (yard,  foot, 
or  inch)  and  SI  units  (meter,  centimeter, 
or  millimeter).  Area  measure  shall  be 
expressed  in  both  customary  inch- 
pound  units  (square  yard,  square  foot, 
square  inch)  and  SI  units  (square  meter, 
square  centimeter,  or  square  millimeter). 
However,  when  the  declaration  of 
quantity  of  contents  by  numerical  count, 
linear  measure,  or  measure  of  area  does 
not  give  adequate  information  as  to  the 
quantity  of  device  in  the  package,  it 
shall  be  augmented  by  such  declaration 
of  weight  or  mass,  measure,  or  size  of 
the  individual  units  or  the  total  weight 
or  mass,  measure,  or  size  of  the  device 
as  will  aive  such  information. 

(ii)  Whenever  the  agency  determines 
for  a  specific  packaged  device  that  an 
existing  practice  of  declaring  net 
quantity  of  contents  by  measure  or 
count,  or  a  combination  of  these,  does 
not  facilitate  value  comparisons  by 
consumers  and  offers  opportunity  for 
consumer  confusion,  it  will  by 
regulation  designate  the  appropriate 
term  or  terms  to  be  used  for  such  article. 

(4)  (i)  The  customary  inch-pound 
declaration  of  net  quantity  of  contents 
declaration  shall  be  in  terms  of  the 
largest  whole  inch-pound  unit,  with  the 
remainder  expressed  as  a  common  or 
decimal  fraction  of  the  largest  whole 
unit  or  with  the  remainder  in  terms  of 
the  next  smaller  whole  unit  and  any 
common  or  decimal  fraction  of  that  unit. 

(ii)  Packages  that  contain  more  than  1 
pound  but  less  than  4  pounds  or  more 
than  1  pint  but  less  than  1  gallon  may 
bear  a  dual  customary  inch-pound 
declaration.  The  dual  declaration,  when 
provided,  shall  include  a  declaration  of 
total  ounces  or  fluid  ounces,  as 


appropriate,  followed  by  a  parenthetical 
declaration  of  the  largest  whole  unit,  as 
required  in  paragraph  (d)(4)(i)  of  this 
section.  The  dual  declaration  shall 
appear  on  one  line  and  may  precede  or 
follow  the  SI  declaration. 

(iii)  A  common  fraction  shall  be  in 
terms  of  halves,  quarters,  eighths, 
sixteenths,  or  thirty-seconds;  except  that 
if  a  firmly  established  general  consumer 
usage  and  trade  custom  of  using 
different  common  fractions  in  &e  net 
quantity  declaration  of  a  particular 
commodity  exists,  they  may  be  used.  A 
common  fraction  shall  be  reduced  to  its 
lowest  terms. 

(5)(i)  The  SI  declaration  of  net 
quantity  of  contents  declaration  shall  be 
in  terms  of  the  appropriate  multiple  or 
si'bmultiple  that  will  result  in  a 
numerical  value  between  1  and  1,000. 
For  example:  500  g.  not  0.5  kg;  1.96  kg, 
not  1.960  g;  750  mL.  not  0.75  L;  or  730 
mm  or  75  cm,  not  0.75  meter. 

(ii)  The  SI  declaration  of  net  quantity 
of  contents  shall  not  be  expressed  in 
mixed  units.  For  example:  1.5  kg,  not  1 
kg  500  g. 

(iii)  Prefixes  that  may  be  used  to  form 
multiples  and  submultiples  of  SI  units 
are  as  follows: 


SI  PREFIXES 

Prefix 

Symbol 

Multpiying 
lactor 

Kilo 

C«nli> . 

MMi Z     "... 

k 

c 

m 

|i 

xios 
x10-a 
X  10-1 

IW^^W    ■■••>■••>■■>• 

x10-« 

'e.g.,  10*-100:  10s-1,000;  10-"-0.1; 
1 0  -  2-0.01 :  thus.  2  kg-2  X  1 ,000  g«2.000  g;  3 
cm-3  X  0.01  m-0.03  m. 

2The  prefix  "centi"  should  be  used  only  with 
"meter." 

(e)  (1)  Examples  of  net  quantity  of 
contents  declarations  in  which  the  SI 
declaration  precedes  the  customary 
inch-po\md  declaration: 

(i)  "Net  Mass  425  g  (15  ox)"  or  "Net 
Mass  680  g  (1  ib  8  oz)"  or  "Net  Mass  99 
ge(3.5oz)"; 

(ii)  "Net  500  mL  (1.05  pt)"  at  "Net 
Contents  1  L  (1  qt  1.8  fl  at)"; 

(iii)  "500  mL  (1.05  pt)"  or  "1  L  (1  qt 
1.8  fl  oz)." 

(2)  Examples  of  net  quantity  of 
contents  declaration  in  which  the 
customary  inch-pound  declaration 
precedes  the  SI  declaration: 

(i)  "Net  Wt  15  oz  (425  g)"  or  "Net  Wt 
1  lb  8  oz  (680  g)"  or  "Net  Wt  3.5  oz  (99 

(ii)  "Net  12  fl  02  (355  mL)"  or  "Net 
Contents  1  gal  (3.7  L)"; 

(iii)  "15  oz  (425  g)"  or  "1  lb  8  oz  (680 
g)"  or  "3.5  oz  (99  g)  e." 

(f)  The  net  quantity  of  contents 
declaration  shall  be  located  on  the 


principal  display  panel  of  the  label  and. 
with  respect  to  packages  bearing 
alternate  principal  display  panels,  it 
shall  be  duplicated  on  each  principal 
display  panel. 

(g)  (1)  The  net  quantity  of  contents 
declaration  shall  appear  as  a  distinct 
item  on  the  principal  display  panel  and 
shall  be  separated  (by  at  least  a  space 
equal  to  the  height  of  the  lettering  used 
in  the  declaration)  from  other  printed 
label  information  appearing  above  or 
below  the  declaration  and  (by  at  least  a 
space  equal  to  twice  the  wid6i  of  the 
letter  "N"  of  the  style  of  type  used  in 
the  quantity  of  contents  declaration) 
from  other  printed  label  information 
appearing  to  the  left  or  right  of  the 
declaration. 

(2)  The  "e"  mark,  a  symbol  used  to 
facilitate  trade  in  and  among  membera 
of  the  European  Community  (EC),  may 
be  used  as  part  of  the  declaration  of  the 
net  quantity  of  contents  when 
warranted.  When  used,  the  "e"  mark 
shall  be  at  least  3  millimeters  (0.118 
inch)  in  height  and  shall  appear  in  the 
same  field  of  vision  as  the  SI  portion  of 
the  quantity  of  contents  declaration,  as 
required  by  the  EC.  Compliance  with 
the  provisions  of  this  paragraph  for  size 
and  placement  of  the  "e"  mark  does  not 
constitute  satisfaction  of  all  EC 
requirements.  Manufacturers  shall 
independently  satisfy  EC  requirements 
for  use  of  the  "e"  mairic. 

(3)  The  net  quantity  of  contents 
declaration  shall  not  include  any  term 
qualifying  a  unit  of  weight  or  mass, 
measure,  or  count  (such  as  "giant  pint" 
and  "full  quart")  that  tends  to* 
exaggerate  the  amount  of  the  device  in 
the  container. 

(4)  The  net  quantity  of  contents 
declaration  shall  be  placed  on  the 
principal  display  panel  within  the 
bottom  30  percent  of  the  area  of  the 
label  panel  in  lines  generally  parallel  to 
the  base  on  which  the  package  rests  as 
it  is  designed  to  be  displayed:  except 
that: 

(i)  On  packages  having  a  principal 
display  panel  of  32  square  centimeters 
(5  square  inches]  or  less,  the 
requirement  for  placement  within  the 
bottom  30  percent  of  the  area  of  the 
label  panel  shall  not  apply  when  the 
declaration  of  net  quantity  of  contents 
meets  the  other  requirements  of  this 
part. 

(ii)  For  a  device  that  is  marketed  with 
both  outer  and  inner  retail  containers 
bearing  the  label  information  required 
by  this  part,  the  net  quantity  of  contents 
placement  requirement  of  this  section 
applicable  to  the  iimer  container  is 
waived,  if  the  inner  container  is  not 
intended  to  be  sold  separately. 
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(iii)  The  principal  display  panel  of  a 
device  marketed  on  a  display  card  to 
which  the  immediate  container  is 
afBxed  may  be  considered  to  be  the 
display  panel  of  the  card,  and  the  type 
size  of  the  net  quantity  of  contents 
declaration  is  governed  by  the 
dimensions  of  the  display  card. 

(h)  The  net  quantity  ofcontents 
declaration  shall  accurately  reveal  the 
quantity  of  device  in  the  package 
exclusive  of  wrappers  and  other 
material  packed  therewith;  provided 
that: 

(1)  For  devices  packed  in  containers 
designed  to  deliver  the  device  under 
pressure,  the  declaration  shall  state  the 
net  quantity  of  the  contents  that  will  be 
expelled  when  the  instructions  for  use 
as  shown  on  the  container  are  followed. 
The  propellant  shall  be  included  in  the 
net  quantity  ofcontents  declaration. 

(2J  For  a  package  that  contains  the 
integral  components  making  up  a 


complete  kit,  and  designed  to  deliver 
the  components  in  the  manner  of  an 
application  (for  example,  a  home  test 
kit),  the  declaration  nay  state  the  net 
quantity  of  the  contents  in  nondeceptive 
terms  of  the  number  of  applications 
available  in  the  kit  when  the 
instructions  for  use  as  shown  on  the 
container  are  followed. 

(i)  The  net  quantity  ofcontents 
declaration  shall  appear  in  conspicuous 
and  easily  legible  boldface  print  or  type 
in  distinct  contrast  (by  typography, 
layout,  color,  embossing,  or  molding)  to 
other  matter  on  the  package;  except  that 
a  declaration  of  net  quantity  blown, 
embossed,  or  molded  on  a  glass  or 
plastic  surface  is  pei-missible. 
Requirements  of  conspicuousness  and 
legibility  include  the  specifications  that: 

(1)  The  ratio  of  height  to  width  of  the 
letter,  except  for  the  "e"  mark,  shall  not 
exceed  a  differential  of  three  units  to 


one  unit  (no  more  than  three  times  as 
high  as  it  is  wide). 

(2)  Letter  heights  pertain  to  upper 
case  or  capital  letters,  except  for  the  "e" 
mark.  When  upper  and  lower  case  or  all 
lower  case  letters  are  used,  it  is  the 
lower  case  letter  "o"  or  its  equivalent  in 
the  print  or  type  used  that  shall  meet 
the  minimum  height  requirements. 
Other  letters  and  exponents  shall  be 
printed  in  the  same  type  style  and  in 
proportion  to  the  type  size  used. 

(3)  When  common  fractions  are  used, 
each  component  numeral  shall  meet 
one-half  the  minimum  height  standards. 

(j)  The  net  quantity  ofcontents 
declaration  shall  be  in  letters  and 
numbers  in  a  type  size  established  in 
relationship  to  the  area  of  the  principal 
display  panel  of  the  package  and  shall   - 
be  uniform  for  all  packages  of 
substantially  the  same  size  by 
complying  with  the  specifications  in  the 
following  table: 


Minimum  Height  or  Numbers  and  Letters 


Area  of  principal  display  panel 


iJK  aril  (5  in2)  „ 

>  32  cm?  (5  irVO.  5  161  cm?  (25  in?)  

>  161  cm?  (25  m?).  i  645  cm?  (100  in?)  .... 

>  646  cm?  (100  in?),  i  2581  cm?  (400  in?) 
>2581  cm?  (400  in?)  


Minimum  height  of  numbers  and  letters 


1.6  mm  (Vi«  in)  ... 

3.2  mm  {'M  in) 

4.8  mm  (Vi«  in)  ... 
6.4  mm  (V4  in)  ..... 
12.7  mm  ('A  in)  ... 


Minimum  height  if  label  information  is  blown, 
formed,  or  molded  on  surface  of  container 


3.2  mm  (%  in). 

4.8  mm  (^ia  in). 
6.4  mm  {V*  in). 

7.9  mm  (Vie  in). 
14.3  mm  (>Aa  in). 


Symbols:  <  means  less  than  or  equal  to;  >  means  greater  thaa 


(1)  The  net  quantity  of  contents 
declaration  may  appear  on  more  than 
one  line,  with  the  entire  SI  declaration 
on  the  line  immediately  above  or 
immediately  below  the  entire  customary 
inch-pound  declaration. 

(2)  Use  of  the  terms  "net,"  "net 
mass."  or  "net  weight"  when  stating  the 
net  quantity  ofcontents  in  terms  of  mass 
or  weight  is  optional.  When  used,  the 
terms  may  either  precede  or  follow  the 
declaration  of  quantity.  For  example: 
"Net  Wt  1  lb  (453  g)"  or  "453  g  (1  lb) 
Net"  or  "453  g  (1  lb)"  or  "1  lb  (453  g)." 

(3)  Use  of  the  terms  "net"  or  "net 
contents"  when  stating  the  quantity  of 
contents  in  terms  of  fluid  measure  or 
numerical  count  is  optional.  When 
used,  the  terms  may  either  precede  or 
follow  the  declaration  of  quantity. 

(4)  It  is  sufiicient  to  distinguish 
ounces  used  as  an  expression  of  weight 


from  fluid  ounces  used  as  an  expression 
of  fluid  measure  through  association  of 
terms.  For  example:  "Net  wt  6  oz"  or  "6 
fl  oz"  or  "Net  contents  6  fl  oz." 

(5)  The  quantity  ofcontents 
declaration  shall  always  declare  the  net 
quantity  ofcontents,  even  when  the 
terms  specified  in  paragraphs  (|)(2)  and 
(i)(3)  of  this  section  are  not  used. 

(k)  Nothing  in  this  section  shall 

firohibit  supplemental  statements  at 
ocations  other  than  the  principal 
display  paneHs)  describing  in 
nondeceptive  terms  the  net  quantity  of 
contents,  provided  that  such 
supplemental  statements  of  net  quantity 
ofcontents  shall  not  include  any  term 
qualifying  a  unit  of  weight  or  mass, 
measure,  or  count  that  tends  to 
exaggerate  the  amount  of  the  device 
contained  in  the  package;  for  example, 
"giant  pint"  and  "full  quart."  Dual  or 


combination  declarations  of  net  quantity 
ofcontents,  including  those  provided 
for  in  paragraphs  (a).  (d)(3)(i),  and 
(d)(4)(ii)  of  this  section  (for  example,  a 
combination  of  net  weight  or  mass  plus 
numerical  count,  net  contents  plus 
dilution  directions  of  a  concentrate,  etc.) 
are  not  regarded  as  supplemental  net 
quantity  statements  and  may  be  located 
on  the  principal  display  panel. 

(I)  None  of  the  requirements  of  this 
section  concerning  the  declaration  of 
the  net  quantity  ofcontents  in  SI  units 
shall  apply  to  package  sizes,  unit 
pricing,  advertising,  or  other  general 
pricing  information. 

Dated:  December  10, 1993. 
Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 
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DEPARTMENT  OF  THE  TREASURY 

Offlc*  of  the  Comptroller  of  the 
Currenqf 

12CFRPart25 

(DockM  No.  93-181 
RIN  1557-AB32 

FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  228 

[Docket  No.  R-0822] 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  345 
RIN3064-AB27 

DEPARTMENT  OF  THE  TREASURY 

Ofnco  of  Thrift  Supervision 

12CFRPart563« 
[Doclwt  No.  93-234] 
RIN  15S0-AA69 

Community  Reinvestment  Act 
Regulations 

AQENCICS:  Oflice  of  the  Comptroller  of 
the  Currency,  Treasury  (OCC);  Board  of 
Gbvemors  of  the  Federal  Reserve 
System  (Board);  Federal  Deposit 
Insurance  Corporation  (FDIC);  Office  of 
Thrift  Supervision,  Treasury  (OTS). 
ACTION:  Joint  notice  of  proposed 
rulemaldng. 

SUMMARY:  The  Office  of  the  Comptroller 
of  the  Currency,  Board  of  Governors  of 
the  Federal  Reserve  System,  the  Federal 
Deposit  Insurance  Corporation,  and  the 
Office  of  Thrift  Supervision  (the  Federal 
financial  supervisory  agencies)  are 
proposing  to  revise  their  regulations 
concerning  the  Community 
Reinvestment  Act  (CRA).  The  purpose 
of  the  CRA  regulations  is  to  implement 
the  continuing  and  affirmative 
^  obligation  of  regulated  financial 
institutions  to  help  meet  the  credit 
needs  of  their  communities,  including 
low-  and  moderate-income  areas, 
consistent  with  safe  and  sound 
operations  and  to  provide  guidance  on 
how  the  agencies  assess  the 
performance  of  institutions  in  meeting 
that  obligation. 

The  proposed  new  regulations  are 
designed  to  provide  clearer  guidance  to 
financial  institutions  on  the  nature  and 
extent  of  their  CRA  obligation  and  the 
methods  by  which  the  obligation  will  be 
assessed  and  enforced.  The  proposed 
procedures  are  designed  to  emphasize 


performance  rather  than  process,  to 
promote  consistency  in  assessments,  to 
permit  more  effective  enforcement 
against  institutions  with  poor 
performance,  and  to  reduce  unnecessary 
compliance  burden  while  stimulating 
improved  performance. 
DATES:  Comments  must  be  received  by 
February  22. 1994. 

ADDRESSES:  OCC:  Comments  should  be 
directed  to:  Communications  Division. 
Office  of  the  Comptroller  of  the 
Currency,  250  E  Street.  SW., 
Washington.  DC  20219,  Attention: 
Docket  No.  93-19.  Comments  will  be 
available  for  public  inspection  and 
photocopying  at  the  same  location. 

BOARD:  Comments  should  be 
directed  to:  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  Docket- No.  R- 
0822.  20th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20551. 
Comments  addressed  to  Mr.  Wiles  may 
also  be  delivered  to  room  B-2222  of  the 
Eccles  Building  between  8:45  a.m.  and 
5:15  p.m.  weekdays,  or  to  the  guard 
station  in  the  Eccles  Building  courtyard 
on  20th  Street,  NW.  (between 
Constitution  Avenue  and  C  Street)  at 
any  time.  Comments  may  be  inspected 
in  room  MP-500  of  the  Martin  Building 
between  9  a.m.  and  5  p.m.  weekdays, 
except  as  provided  in  12  CFR  261.8  of 
the  Board's  rules  regarding  the 
availability  of  information. 

FDIC:  Comments  should  be  directed 
to:  Hoyle  L.  Robinson,  Executive 
Secretary,  FDIC,  550  17th  Street,  NW.. 
Washington,  DC  20429.  They  may  be 
hand  delivered  to  room  402, 1176  F 
Street,  NW.,  Washington,  DC  between 
8:30  a.m.  and  4:30  p.m.  on  business 
days.  They  may  be  sent  by  facsimile 
transmission  to  202-898-3838. 
Comments  will  be  available  for  public 
inspection  at  the  FDIC  Reading  Room 
#7118  at  550  17th  Street,  NW., 
Washington,  D&between  9  a.m.  and 
4:30  p.m.  on  business  days. 

OTS:  Comments  should  be  directed 
to:  Director,  Information  Services 
Division.  Public  Affairs.  Office  of  Thrift 
Supervision.  1700  G  Street.  NW.. 
Washington.  DC  20552.  Attention: 
Docket  No.  93-234.  These  submissions 
may  be  hand  delivered  to  1700  G  Street, 
NW.  from  9  a.m.  to  5  p.m.  on  business 
days;  they  may  be  sent  by  facsimile 
transmission  to  FAX  number  (202)  906- 
7755.  Submissions  must  be  received  by 
5  p.m.  on  the  day  they  are  due  in  order 
to  be  considered  by  the  OTS.  Late-filed, 
misaddressed,  or  misidentified 
submissions  will  not  be  considered  in 
this  rulemaking.  Comments  will  be 
available  for  public  inspection  at  1700 
G  Street,  NW.,  from  1  p.m.  until  4  p.m. 


on  business  days.  Visitors  will  be 
escorted  to  and  from  the  Public  Reading 
Room  at  established  intervals. 
FOR  FURTHER  INFORMATION  CONTACT: 
OCC:  Stephen  M.  Cross,  Deputy 
Comptroller  for  Compliance,  (202)  874- 
5216;  and  Matthew  Roberts,  Special 
Counsel,  Chief  Counsel's  Office,  (202) 
874-5200. 

BOARD:  Glenn  E.  Loney.  Associate 
Director.  Division  of  Consumer  and 
Community  Affairs,  (202)  452-3585.  or 
Scott  G.  Alvarez,  Associate  General 
Counsel.  Legal  Division.  (202)  452- 
3583. 

FDIC:  Bobbie  Jean  Norris,  Deputy 
Director.  Office  of  Consumer  Affairs. 
(202)  898-6760:  Valerie  Thomas. 
Review  Examiner  (Compliance), 
Division  of  Supervision,  (202)  898- 
7155;  Ann  Loikow,  Counsel.  (202)  898- 
3796;  and  Sandy  Comenetz,  Counsel, 
(202)  898-3582.  Regulation  and 
Legislation  Section.  Legal  Division. 

OTS:  Timothy  R.  Bumiston,  Deputy 
Assistant  Director  for  Policy,  (202)  906- 
5629;  Theresa  A.  Stark,  Program 
Analyst,  S[>ecialized  Programs,  (202) 
906-7054;  Lewis  A.  Segall,  Senior 
Attorney,  Legal  Policy  Division,  Chief 
Counsel's  Office,  (202)  906-6648. 

SUPPt.EMENTARY  INFORMATION: 

Introduction  .j 

The  Federal  financial  supervisory 
agencies  are  jointly  proposing  new 
regulations  to  implement  the  CRA.  The 
proposed  regulations  would  replace  the 
existing  regulations  in  their  entirety. 

The  CRA  is  designed  to  promote 
affirmative  and  ongoing  efforts  by 
regulated  financial  institutions  to  help 
meet  the  credit  needs  of  their  entire 
communities,  including  low-  and 
moderate-income  areas,  consistent  with 
safe  and  sound  operations.  Despite  the 
CRA's  notable  successes,  bank  and  thrift 
industry,  community,  consumer  and 
other  groups  maintain  that  its  full 
potential  has  not  been  realized,  in  large 
part,  because  compliance  efforts  have 
focused  on  process  at  the  expense  of 
performance. 

In  accordance  with  a  request  by  the 
President,  the  Federal  financial 
supervisory  agencies  have  undertaken  a 
comprehensive  effort  to  reform  their 
evaluation  standards  and  examination 
procedures.  The  proposed  regulations 
implement  one  part  of  this  reform  effort 
by  substituting  for  the  current  process- 
based  assessment  factors  a  new 
evaluation  system  that  would  rate 
institutions  based  on  their  actual 
performance  in  meeting  community 
credit  needs.  In  particular,  the  new 
system  would  evaluate  the  degree  to 
which  an  institution  is  providing  (1) 
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loans,  (2)  branches  and  other  services, 
and  (3)  investments  to  low-  and 
moderate-income  areas.  The  proposed 
regulations  also  clarify  how  an 
institution's  CRA  performance  would  be 
considered  in  the  corporate  application 
process  and  seek  to  make  the 
regulations  more  enforceable. 

In  addition  to  this  rulemaking,  the 
agencies  will  work  together  to  improve 
examiner  training  and  to  increase 
interagency  coordination  regarding 
application  of  standards,  performance  of 
examinations,  assignment  of  ratings, 
and  use  of  enforcement  tools.  The 
agencies  will  also  work  together  to 
improve  public  access  to  data  collected 
pursuant  to  the  Home  Mortgage 
Disclosure  Act  (HMDA)  and  the 
proposed  regulations.  These  efforts 
should  produce  a  CRA  assessment 
process  that  is  less  burdensome  for 
many  institutions  and  yields  more 
results  for  the  local  communities  the 
law  is  intended  to  benefit. 

Background 

In  1977,  the  Congress  enacted  the 
CRA  to  encourage  banks  and  thrifts  to 
help  meet  the  credit  needs  of  low-  and 
moderate-income  communities.  In  the 
CRA,  the  Congress  found  that  regulated 
financial  institutions  are  required  to 
demonstrate  that  their  deposit  facilities 
serve  the  convenience  and  needs  of  the 
communities  in  which  they  are 
chartered  to  do  business,  and  that  the 
convenience  and  needs  of  communities 
include  the  need  for  credit  as  well  as 
deposit  services. 

The  CRA  requires  each  of  the  four 
Federal  financial  supervisory  agencies 
to  use  its  authority  when  examining 
regulated  banks  and  thrifts  to  encourage 
institutions  to  help  meet  the  credit 
needs  of  the  communities  in  which  they 
do  business,  consistent  with  safe  and 
sound  banking  practices.  Recently,  the 
CRA  has  come  to  play  an  increasingly 
important  role  in  improving  access  to 
credit  among  under-served 
communities — both  rural  and  urban — 
across  this  country.  Under  the  impetus 
of  the  CRA.  many  banks  and  thrifts  have 
opened  new  branches,  provided 
expanded  services,  and  made 
substantial  commitments  to  increase 
lending  to  all  segments  of  society.  It  is 
estimated  that  tens  of  billions  of  dollars 
have  flowed  to  low-  and  moderate- 
income  areas  as  a  result  of  the  CRA. 

Despite  these  successes,  the  CRA 
examination  and  enforcement  system 
has  been  criticized.  Financial 
institutions  have  complained  that  policy 
guidance  from  the  supervisory  agencies 
on  the  CRA  is  unclear  and  that 
examination  standards  are  applied 
inconsistently.  Financial  institutions 


have  also  complained  that  the  CRA 
examination  process  encourages  them  to 
generate  excessive  paperwork  at  the 
expense  of  providing  loans,  services, 
and  investments.  In  surveys  of 
compliance  costs,  the  institutions  have 
often  identified  the  CRA  as  the  most 
burdensome  of  consumer  protection  and 
community  reinvestment  statutes. 

Community,  consumer,  and  other 
groups  have  agreed  with  the  industry 
that  there  are  inconsistencies  in  CRA 
evaluations  and  that  current 
examinations  overemphasize  process 
and  underemphasize  performance. 
Community  and  consumer  groups  have 
also  criticized  the  regulatory  agencies 
for  failing  to  penalize  banks  and  thrifts 
aggressively  for  poor  performance. 

Believing  that  the  CRA  examination 
and  enforcement  process  can  be 
improved,  the  Pr^ident  requested  in 
July  that  the  Federal  financial 
supervisory  agencies  reform  the  CRA 
examination  and  enforcement  system. 
The  President  asked  the  agencies  to 
consult  with  the  banking  and  thrift 
industries.  Congressional  leaders,  and 
leaders  of  community-based 
organizations  across  the  country  to 
develop  new  CRA  regulations  and 
examination  procedures  that  "replace 
paperwork  and  uncertainty  with  greater 
performance,  clarity,  and  objectivity." 

Specifically,  the  President  asked  that 
the  agencies  refocus  the  CRA 
examination  system  on  more  objective, 
performance-based  assessment 
standards  that  minimize  compliance 
burden  while  stimulating  improved 
performance.  He  also  asked  that  the 
agencies  develop  a  well-trained  corps  of 
examiners  who  specialize  in  CRA 
examinations.  The  President  asked  that 
in  undertaking  this  effort,  the  regulators 
seek  to  promote  consistency  and  even- 
handedness,  to  improve  public  CRA 
performance  evaluations,  and  to 
institute  more  effective  sanctions 
against  institutions  with  consistently 
poor  performance. 

Public  Hearings 

To  implement  the  President's 
initiative,  the  four  agencies  held  a  series 
of  seven  public  hearings  across  the 
country.  At  those  hearings,  the  agencies 
heard  from  over  250  witnesses.  Nearly 
50  others  submitted  written  statements. 
Individuals,  small  business  men  and 
women,  representatives  of  banks  and 
thrifts  and  their  trade  associations,  state 
and  local  government  officials,  members 
of  local  community-based  organizations, 
and  leaders  of  national  community  and 
consumer  advocacy  groups  presented 
their  views.  While  the  oral  and  written 
statements  submitted  by  the  over  300 


witnesses  encompassed  a  variety  of 
views,  some  common  themes  emerged. 

Most  commenters — bankers,  state  and 
local  government  officials,  and  leaders 
of  community-based  organizations — 
endorsed  a  more  performance-based 
CRA  evaluation  system.  Most  witnesses, 
however,  also  rejected  a  formulaic 
approach  that  would  be  applied  on  a 
national  basis.  They  emphasized  that 
examinations  should  focus  on  lending, 
particularly  to  low-  and  moderate- 
income  individuals,  minorities,  small 
farms,  small  businesses,  and  affordable 
housing  and  economic  developn>ent 
organizations.  However,  they  stressed 
that  the  facts  and  data  about  an 
institution's  lending  record  should  be 
evaluated  in  light  of  its  business 
strategy,  its  financial  condition,  and  the 
credit  needs  of  the  community  in  which 
it  operates.  A  need  to  make  the 
evaluations  more  geographically 
specific  for  those  institutions  that 
operate  in  multiple  locations  was  also 
noted. 

A  number  of  respondents,  both  from 
the  financial  service  industry  and 
community-based  organizations, 
expressed  interest  in  the  idea  of 
financial  institutions  developing 
strategic  plans  for  CRA  performance  in 
conjunction  with  the  representatives  of 
the  communities  within  which  they 
operate.  Some  wanted  the  regulatory 
agencies  tc  make  enforceable 
agreements  between  financial 
institutions  and  community  groups  a 
central  focus  of  the  CRA  process.  Others 
suggested  that  the  agreements  should  be 
between  the  institutions  and  the 
supervisory  agencies. 

Many  of  those  same  respondents 
criticiaaed  the  agencies  for  a  lack  of 
consistency  in  examinations  and  urged 
the  agencies  to  develop  cooperative 
training  programs  for  their  examiners. 
All  groups  stressed  the  need  to  improve 
the  training  of  examiners  responsible  for 
CRA  evaluations.  While  most  witnesses 
focused  on  training  for  examiners  who 
conduct  CRA  examinations,  a  number  of 
the  respondents  also  urged  CRA  training 
for  commercial  examiners  so  that  they 
can  develop  a  better  understanding  of 
community  development  lending. 

Many  community-based  organizations 
and  local  government  officials 
commented  on  the  need  for  data  to  be 
collected  on  small  business  and 
consumer  loans  similar  to  that  collected 
for  housing  loans  under  the  Home 
Mortgage  Disclosure  Act.  Those 
witnesses  urged  that  the  geographic 
distribution  of  those  loans  be 
monitored,  and  many  also  suggested 
that  data  on  the  race  or  ethnicity  of  the 
borrower  be  collected  as  well.  They 
contended  that  the  lack  of  this  data  was 
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a  senouft^  imped imeot  totha  public's 
aad  the  reguJatory  agsocias.'  ability  to 
•waUMte  an  iafiUtution'&  paffacsana  in 
tb«fi8  aignifkaiU  anas.  How«v«p.  ether 
vritnannn.  particuJacly'  UuMe 
repiasantiBg  smaUu  ieodars. 
caiaplained  about  cuczent  r»porling 
burdsna — citing  th»  Home  hiortgay 
Discktciue  Act  ref>OFttng  raquirementa — 
and  urged  that  no  addition^  reporting, 
of  Wmba  be  ntaadatBd. 

Many  smaller  fiivancial  institutions 
and  some  conununity  groups  also  stated 
that  the  present  system  wastooioeusad 
on  punishing  iastitiitions  that  fail  to 
perfonu,  and  the  emphasis  instead 
should  be  on  rewards  fot  '.nstifuiions 
truly  meeting  a  wuk:  range  of 
community  Lendiogand  service  needs. 
Witnesses  ideotifled  a  need  to  recognize 
that  investments  ia  iotcraaediary 
community  deveiopment  oruanizations 
are  beneficial  fof  society  and  should  be 
considered  a&  stmgths  in  evaluating  aa 
institution's  QftA  perfonaance,  even 
though  the  benefits  of  the  invfisfmeiit 
may  aot  Oow  baeii  to  the  specific  service 
community  delineated  by  the 
institution.  Wfaaie  there  was  aa 
emphasis  on  rpwartls,  r»«porid^nts 
outside  the  banking  community  were 
overwihelfQingly  against  the  adoption  of 
a  "safe  harbor"  for  finaacial  tnstitutioas 
from^  CRA  protests  aa  the  basis  ol 
ratiiigs  assigned  by  the  legufaCory 
agencies. 

Many  small  institution  Kspondenta 
also  mitad  the  burden  imposed  by  the 
prsfleat  regulations.  They  fell  that  a 
difbrent  level  of  dociunentation  and 
difTerent  approaches  to  reviewing  their 
performance  were  appropriate.  SowU 
bankers  stressed  the  high  cosrs  in.  terns 
of  both  time  and  money  required  to 
meet  the  perceived  ducuraentaticn 
requirements  of  the  presem  approach,  in 
many  cases  they  stated  thai  these 
burdens  were  actually  inpaduig  their 
institutions'  ability  to  meel^  credit  and 
servic»  needs. 

Finally,  a  numbet  of  respondents  farom 
the  financial  services  industry  and 
communi^/-based  ocganixatioos 
proposed  that  non-chartered  financial 
seivica  providers,  such  as  insurance 
companies,  finance  companies,  and 
other  similar  types  of  credit  providers 
be  subject  to  community  reinvestment 
requiranents  similar  to  the  CRA. 

We  have  attempted  to  address  many 
of  these  concerns  within  the  piopoaed 
regulations.  Without  resorting  to  fixed 
formulas,  the  proposed  regulationa  set 
forth  a  diffurant,  more  objective  aod 
more  enforcaeble  approach  to  evaluating 
performance  under  the  Act.  The  new 
regttlalioos  would  mainlatn  the  present 
regulations'  emphasis  oa  evaieating 
each  institution's  record  in  tight  of  its 


business  strategy  and  comratinilyi  The 
■ew  mgiiiations  would  ra<{itii8 
additieael  date  reporting  far  coasmn«', 
small  btMiaess,  and  boote  martgege 
loans,  with  provisions  for  dtsdosing 
tiiat  infonnatioa  ta  the  public  in  a 
timely  manner.  Ta  pnrvtda  iiu»ntives 
fer  strong  perfcxmance,  the  new 
regulations  would  clarify  how  CRA 
performance  would  be  considered  in  the 
application  praeese.  However,  the 
reguletioas  would  not  contain  a  "safe 
harbor"  provision.  Under  (he  new 
assessment  system:,  furti»er  incentives 
would  be  provided  to  institutions  that 
show  strong  performance  by  mducing 
the  frequency  of  examinations.  Finally, 
the  regulations  would  provide  a 
different  evaluation  h-amewerk  far  small 
institutions. 

The  Proposed  Kegnfntions 

In  General 

In  order  to  promote  coiMistency,  to 
reduce  compliimce  burden  and  to> 
improve  performance,  the  proposed 
regulations  eliminate  the  currant 
regulations'  twelve  assessment  Eactors 
and  substitute  a  performance-based 
evaluation  system.  Under  ttt»  proposed 
system,  financial  i^sti^.Jtions  would  not 
be  assessed  on  their  efforts  to  meet 
community  csediC  needs.  Such 
assessments  have  given  rise  to 
unnecessary  doeuraentation  that  has 
reduced  the  effectiveness  and 
undaimined  the  credibility  of  current 
evaluationo.  Similavly,  the  agencies 
would  not  evaluate  the  methods  used  by 
an  institutian  to  assess  credit  needs. 
However,  to  perform  under  the 
proposed  pedbrmance-based  standards, 
instituIiao6  would  have  to  provide 
Inans.  investments,  and  services  for 
which,  there  is  s  market  Therefore,  they 
would  have  aa  incentive  to  perfbcnv 
needs  assessments  in  their 
communities. 

In  assessing. an  Institution's  CRA 
performance,  the  agendas  would 
recognize  that  the  institution  is 
expected  to  help  meet  the  credit  needs 
of  its  entire  community.  In 
examinations,  however,  particular 
attention  wotdd  be  paid  to  the 
institution's  record  of  helping  to  meet 
the  credit  needs  in  lew-  and  moderate- 
income  areas. 

Institutions  would  be  evaluated  based 
on  their  lending,  service,  and 
investment  performance.  Generally, 
independent  institutions  with  at  least 
S250  million  in  assets  and  members  of 
holding  companies  with  that  level  of 
hanking  and  Ihrif)  asseis  would  be 
evaluated  heaed  on  some  comhinalion  of 
lending,  service.,  and  iovestment  tests. 
As  a  predif.at«  for  evaluatton  under  the 


tests,  instittttians  would  have  to  report 
to  the  8gran:ies  and  make  available  to 
the  pubhc  data  mi  the  geo^apliic 
distribution  of  their  loan  applications, 
denials,  originatiaas  and  purchases. 
SmaU  banks  and  thrift  could  elect  to  be 
evaluated  under  a  streamlined  method 
that  would  not'  require  them  to  report 
this  data.  Every  institution  would  have 
the  option  to  choose  assessment  based 
on  a  pre-approved  strategic  plan  that 
had  been  subjected  to  review  and 
caounent  by  community-based 
organizations  and  the  rest  of  the  public 
However,  tbe  p>lan  option  would  not 
relieve  an  institution  of  its  data 
reporting  obJigBtions, 

The  lending  test  appEcable  to  large 
institutions  would  consider  the  extent 
to  which  the  institution  is  making  loans 
in  low-  and  moderate- income  portions 
of  its  servii»  areas.  The  test  would  also 
give  an  instiftUian.  credit  for  other 
community  development  loans,  ami 
partnerships  with  community  groups  to 
promote  credit  availability.  The  service 
test  would  consider  the  extent  to  which 
the  institation  is  making^ branches 
accessible  to  lev^  and  moderate-income 
areas  in  its  serviee  areas  and  is 
providing  other  services  that  promote 
eredit  availabihty.  The  rnvestmenf  test 
woaid  consider  investments  in 
community  and' economic  development 
activities  and  wouW  also  take  into 
account  grants  to  support  community 
and  economic  development  activities, 
donations  or  sales  on  favorable  terms  of 
branches  to  women-  or  minority-owred 
institutions,  and  investment 
partnerships  with  community 
organizations. 

The  three  tests  would  not  apply 
uniformly  to  all  institutions.  As  a 
general  rule,  institutions  would  be 
evaluated  on  the  basis  of  the  product 
lines  offered  to  their  customers  vn  the 
normal  course  of  business.  The  lending 
test  would  apply  to  retail  institutions, 
and  the  investment  test  woukf  apply  to 
wholesale  and  limited-purpose 
institutions.  A  retail  institution' would 
be  evaluated  under  the  investment  t^pst 
but  its  pfrformance  would  only  count  to 
boost  its  lending  lest  rating.  Alt 
institutions  would  be  evaluated  under 
the  service  test,  but  wholesale  and 
limited- purpose  institutions  would  be 
-  evaluateid  under  a  different  standard 
than  retail  institutiens.. 

An  institution  evaluated  under  a 
given  test  would  receive  one  of  five 
ratings  of  its  performance  under  that 
test:  Outstanding.  High  Satis&ctory, 
Low  Satisfactory,  Needs  to  Improve,  or 
Substantial  Noncoraphaaca.  The 
agencies  have  proposed  five  r3tings 
rather  than  feur  ratings  for  each  test  to 
measure  as  accurately  as  possible 
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variations  in  performance  among 
institutions.  The  agencies  propose  to 
have  only  four  composite  ratings, 
however,  because  the  four  ratings  are 
required  by  the  statute. 

Small  institutions  that  choose  not  to 
report  loan  data  would  be  evaluated 
under  a  streamlined  measure  of  lending 
performance  that  would  focus  on  their 
loan-to-deposit  ratio,  the  degree  to 
which  they  make  their  loans  in  their 
service  area,  their  loan  mix  (across 
product  lines  and  income  levels  of 
borrowers),  their  fair  lending  record, 
and  their  record  of  community 
complaints.  Institutions  that  are 
currently  subject  to  reporting  under  the- 
Home  Mortgage  Disclosure  Act  (HMDA) 
would  also  be  evaluated  on  the 
reasonableness  of  the  distribution  of  the 
loans  they  have  reported.  The 
investment  and  service  records  of  small 
institutions  would  be  considered  to 
boost  their  ratings  based  on  the  lending 

easure. 

The  regulations  would  not  require 
institutions  to  offer  sp>ecific  loan 
products,  to  make  specific  loans  or 
investments  or  to  make  loans  or 
investments  that  are  expected  to  result 
in  losses  or  are  otherwise  inconsistent 
with  safe  and  sound  banking  pnectices. 
However,  the  regulations  would  require 
demonstrated  performance  by 
institutions  in  lending,  service,  and 
investments  that  benefit  low-  and 
moderate-income  areas  and  individuals. 
Institutions  would  be  permitted  and 
encouraged  to  develop  and  apply 
flexible  imderwriting  standards  that  are 
consistent  with  safe  and  sound 
operations  for  loans  that  benefit  low- 
and  moderate-income  individuals  and 
areas. 

Under  the  proposal,  wholesale  and 
limited  purpose  institutions  are  defined 
as  insured  depository  institutions  that 
are  in  the  business  of  extending  credit 
to  the  public  but  that  do  not  make  a 
significant  amount  of  reportable  loans. 
This  would  include  banks  that  make 
primarily  large  conmiercial  loans,  as 
well  as  credit  card  banks,  and  similar 
institutions. 

The  prop>osed  regulations  would  not 
apply  to  institutions  that  engage  solely 
in  the  correspondent  banking  business, 
trust  company  business,  or  the  business 
of  acting  as  a  clearing  agent.  The 
agencies  have  previously  indicated  that 
these  institutions  are  not  governed  by 
the  CRA  because  these  institutions 
generally  do  not  perform  commercial  or 
retail  banking  services  and  do  not 
generally  extend  credit  to  the  public  for 
their  own  accoimt. 


Community  Reinvestment  (^ligation 
and  Enforcement 

The  agencies  propose  to  state  in  the 
regulations  that  financial  institutions 
have  a  continuing  and  affirmative 
obligation  to  help  meet  the  credit  needs 
of  their  communities,  including  low- 
and  moderate-income  areas,  consistent 
with  safe  and  sound  operations,  and 
that  a  purpose  of  the  regulations  is  to 
implement  this  obligation.  An 
institution  that  received  a  composite 
rating  of  Substantial  Noncompliance 
would  be  subject  to  enforcement  actions 
under  12  U.S.C.  1818. 

The  agencies  propose  these  provisions 
as  a  method  of  improving  the 
effectiveness  and  fairness  of  CRA.  If  the 
consequences  for  inadequate 
performance  are  restricted  to  the 
application  process,  then  institutions 
not  contemplating  applications  may 
have  little  incentive  to  (»mply. 
Community  reinvestment  is  an 
obligation  of  all  institutions,  whether  or 
not  they  are  contemplating  an 
application.  In  the  absence  of  agency 
enforcement  actions,  communities  in 
which  institutions  that  do  not  anticipate 
filing  applications  are  chartered  may  not 
receive  the  community  reinvestment 
that  the  statute  intends.  The  proposed 
provisions  on  the  community 
reinvestment  obligation  and  the 
consequent  availability  of  formal 
enforcement  actions  would  strengthen 
the  agencies'  ability  to  encourage 
institutions  to  meet  their  community 
reinvestment  obligation. 

The  Lending  Test 

The  lending  test  would  evaluate 
primarily  whether  a  retail  institution  is 
making  loans  in  low-  and  moderate- 
income  areas  as  well  as  in  other  areas. 
The  test  would  examine  both  direct 
lending  by  the  institution  and,  if  the 
institution  elected,  its  proportionate 
share  of  indirect  lending  made  through 
lending  consortia  in  which  the 
institution  participates,  subsidiaries  of 
the  institution,  funded  non-chartered 
affiliates  of  the  institution,  and  women- 
or  minority-owned  institutions,  low- 
income  credit  unions,  and  other  lenders 
in  which  the  institution  has  made 
lawful  investments.  The  test  would  also 
take  into  account  loans  made  by  an 
institution  to  community  development 
organizations  and  intermediaries. 

Under  the  lending  test,  an  institution 
would  be  evaluated  on  the  basis  of  its 
performance  in  making  reportable  loans 
in  comparison  to  other  lenders  subject 
to  CRA  in  its  service  area.  An  institution 
would  also  be  evaluated  independently 
of  how  others  are  performing.  The 
agencies  would  evaluate  the 


institution's  performance  relative  to 
other  CRA  lenders  by  comparing  the 
institution's  share  (market  share)  of 
reported  bousing,  small  business,  and 
consumer  loans  in  low-  and  moderate- 
income  areas  in  its  service  area  with  its 
share  of  such  loans  in  the  other  parts  of 
its  service  area.  The  agencies  would 
evaluate  the  institution's  performance 
independent  of  other  CRA  lenders' 
performances  by  examining  the  ratio  of 
such  loans  made  by  the  institution  in 
low-  and  moderate-income  areas  in  its 
service  area  to  such  loans  made 
throughout  its  service  area  or  by 
examining  the  geographic  distribution 
of  such  loans  across  the  low-  and 
moderate-income  areas  in  the 
institution's  service  area.  By  doing  so. 
the  agencies  would  assure  that,  in  order 
to  achieve  a  good  rating  under  this  test, 
either  the  institution  has  a  good 
distribution  of  loans  in  the  low-  and 
moderate-income  areas  in  its  service 
areas  or  has  a  significant  amount  of 
loans  to  such  areas. 

The  agencies  believe  that  this 
formulation  would  allow  an  institution 
to  target  its  community  development 
lending  to  particular  areas  if  doing  so  is 
critical  to  serving  as  a  catalyst  to 
commimity  development  lending 
throughout  its  service  area.  The  agencies 
are  aware  that,  in  some  cases,  a 
concentrated  lending  effort  is  more 
useful  and  effective  than  a  dispersed 
effort  across  a  broader  geographic  area. 
However,  the  agencies  have  attempted 
to  make  clear  that  this  standard  would 
not  permit  institutions  imreasonably  to 
exclude  low-  and  moderate-income 
areas  fi-om  their  lending. 

The  proposal  indicates  that  the 
agencies  will  make  all  lending  test 
calculations  using  both  volume  of  loans 
made  and  number  of  loans  made.  In 
addition,  in  evaluating  an  institution's 
performance  relative  to  other  CRA 
lenders,  the  agencies  will  calculate 
market  shares  separately  for  small 
business,  home  mortgage,  and  consumer 
lending  and  weigh  the  calculations  for 
those  categories  in  reaching  an  overall 
judgment  of  an  institution's  market 
share  performance.  These  decisions 
reflect  the  belief  that,  in  different 
communities,  one  loan  type  may  be 
more  critical  than  others,  and  that,  for 
different  loan  types,  one  form  of 
measurement  (either  the  number  of 
loans  or  dollar  volume)  may  be  more 
useful  and  instructive  than  another. 
This  proposal  would  give  the  agencies 
the  fiexibility  to  make  the  relevant 
calculations,  weigh  the  results  in 
reaching  an  assessment  of  an 
institution's  performance,  and  discuss 
them  in  the  public  evaluation  in  the 
manner  deemed  most  informative. 
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agoDdes  would  consider  indifect  louis 
attributabl«  to  th«  institution  undCT  tha 
landing  tost  Indii«ct  loans  wovkt  W 
defined  a&  loaos  mada  by  third  parties, 
such  as  landifig  coasortia,  sub9idiarie» 
of  the  institution  or  ooQ-charlerad 
afniiataft  that  ii  assists  in  funding,  and 
womao-  or  minority-OMmed  institutions, 
low-income  ci«dit  unions,  and  other 
landers  that  lead  to  low-  and.  modarate- 
infiOBM  individuals  or  areas  and  in 
which  the  institution  has  made  law&il 
investmaats.  If  an  institution  reported 
its  attributable  indirect  loans  and  chose 
t»  hava  them  atttibuted  to  it,  the 
agencias  would  attribute  tha  indireel 
loans  in  prdpertian  to  the  institution's 
inwestiiiant  taking  into  account  both  the 
total  lending  by  the  third  party  and  the 
loiding  done  by  tha  third  party  in  the 
institution's  service  area.  "The  proposal 
intends  that  the  institution  receive 
credit  for  a  proportionate  share  of  the 
total  loans  made  by  titm  third  pacty 
based  on  the  institution's  investment, 
funding  or  participation.  However,  in 
claiming  this  credit,  the  loans  should 
not  be  counted  tvrica  and  the  institution 
mt|St  take- a  rapmaeBtati^m  geographic 
distribution  of  the  loans  in  its.  service 
area  otarBaa. 

The  proposal  makes  a  distinctioa 
between  the  ability  of  an  institution  la 
claim  GNdit  uodsi  tha  lending  test  for 
indirect  loans  by  it&  subsidiaries  and 
funded  non-chartered  affiiiatas  and  its 
ahiJity  to  claim  cradit  far  indirad  loans 
made  by  other  leaders.  The  institution 
eawUd  claim  credit  for  tha  l«auiisg  of 
subaidiaiias  or  non-chartered  affiliates, 
under  the  same  rules  regarding 
proportieaate  shares,  wbather  it  iavasts 
in  the  entity  or  makes  a  Loan  ta  it  For 
other  third  party  leaders,  the  institution 
would  be  required  ta  have  ntede  aa 
investment  in  the  entity  in  order  to 
claim  credit  under  the  landing  test  for 
its  loans.  The  purpose  of  this  distinction 
is  to  recognize  the  unique  relationship 
between  ^e  institution  and  its 
subsidiaries  and  affiliates,  and  to 
enhance  the  ability  of  institutions  and 
their  parent  corporations  to  structure 
their  community  development  lending 
flexibly. 

The  agencies  could  adjust  an 
institution's  rating  based  on  the 
described  factors  upward,  and,  in 
exceptional  cases,  downward.  Upward 
ad)ustraeat  might  be  wananted  ii  an 
institution  made  a  substaitial  amount  of 
loans  requiring  innovative  underwriting 
or  loans  for  which  there  is  special  need, 
such  as  loans  for  muitifamily  housing 
constructioft  and  rehabiUtation,  loans  to 
start-up>or  very  small  businesses,  loans 
to  community  developmenl 
organiaatinns  or  facilitjas  and.  loans  te 


vwy  low-incQiDe  iodividuals  and  areas. 
While  the  agencies  would  expect  such 
lending  to  be  made  within  the  conQnes 
of  saibty  and  soundness,  il  is 
understood  that  lending  in  low-  and 
modecale-income  areas  can  sometimes 
require  a  unique  approach  to 
establishing  that  the  loan  can  be  safely 
underwritten.  It  is  the  agencies'  puzpose 
to  recognize  the  unique  quality  of  these 
loans  and  the  special  expertise  and 
effort  they  require  on  the  part  ofthe 
lender  by  making  clear  that  such  loaos 
will  be  given  particular  consideration  by 
the  agencies  in  arriving  at  a  rating  under 
the  lending  test.  Particular 
consideration  will  also  be  given  to  loans 
made  to  community  development 
lending  institutions. 

An  institution  could  also  receive  an 
upward  adjustment  to  its  lending  rating 
based  on  tha  operation  of  a  program 
under  which  the  institution  would 
reevaluate  applications  that,  based  on 
an  initial  evaluation,  the  institution 
planned  to  deny.  To  the  extent  that  aa 
institution  operates  such  a  "second 
look"  program,  in.  which  applications  are 
reviewed  by  community  organixations, 
the  institution  must  request  applicants 
to  waive  any  privacy  rights  under  state 
or  federal  law  in  order  to  share  their 
applications  with  those  organizations. 
The  institutions  should  also  make  sure 
that  the  paitiaipating  organizations  take 
appropriate  steps  to  protect  applicants' 
confidentiality. 

In  exceptional  cases,  an  iostitution's. 
rating  might  be  adjusted  downward.  For 
example,  an  adjustment  might  be 
warranted  if  the  quantitative  meastires 
inaccurately  portrayed  tha  institution's 
actual  landing  to  low-  or  moderate- 
incomagaegraphies  ot  individuala. 

Based  on  these  measures,  an 
institution's  landing  efloTt  would  b« 
assigned  a  preliminary  rating  of 
outstanding,  high  satisfactory,  law 
satisfactory,  neadfi  to  improve,  or 
substantial  noncompliance.  Preliminary 
ratings  would  be  presumptive  and  could 
bar^uttedby  tha  institution  if,  for 
example,  it  believed  the  presumptive 
rating  did  not  accurately  or  adequately 
reflect  its  lending  record  because  of 
particular  economic  or  demographic 
characteristics. 

Investments  and  Other  Factors 

Wholesale  and  limited-purpose 
institutions  would  normally  be 
evaluated  under  the  investment  test 
instead  of  the  lending  test  Retail 
institutions  would  be  evcduated  under 
the  investment  test,  but  investment 
performance  would  not  be  used  to  lower 
the  overall  ratiag  of  a  retail  institution. 
However,  all  institutioas  would  ho 


encouraged  to  engage  in  inveatmeott 
activities. 

The  focua  of  the  investment  test 
would  be  the  ultimata  Impact  of  the 
institution's  investment  rather  than  the 
investment  per  se.  Therefore,  qualified 
investments  would  not  be  credited 
under  the  test  unless  they  had  a 
dtemonstrable  imparrt,  e.g.  m  providing 
loans  or  community  development 
projects  that  benefit  low-  and  moderate- 
income  individuals  and  areas. 

Institutions  would  be- evaluated  under 
the  investment  test  based  on  the  amount 
of  assets  compared  to  their  risk-based 
capital  that  they  have  devoted  to 
qualified  invas&nents  for  which  they 
have  not  already  received  credit  under 
the  lending  test  If  an  institution  made 
a  qualified  investment  that  generated 
some  attributable  indirect  loans  but  also 
created  non-loan  benefits  for  lew-  and 
moderata-income  areas  or  individuals, 
the  institution  could  receive  credit 
under  the  landing  test  for  tha  indirect 
loans  and  credit  under  the  investment 
test  for  that  part  of  the  investment  that 
was  not  considered  as  indirect  lending. 

Qualified  investments  woiild  incluae 
lawful  investments  that  benefit  low-  and 
moderate-income  geographies  or 
individuals  in  an  institution's  service 
area:  in  support  of  local  affordable 
housing  and  community,  economic,  or 
small  business  dt»v)Qiopment:  in- 
community  development  financial 
institutions,  community  development 
corporations,  community  development 
pcojectsv  small  business  investment 
corpomtians'  (including  minority  small 
business  invefitment  corporatioiis),  and 
minmsty-  and  women-owned  financial 
institutions  and  other  community 
development'  financial  intermediaries; 
IB  consortia  or  other  structures  serving 
low-  and  moderate-income  individuals 
and  areas;  and  in  state  and  local 
government  agency  housing,  bonds  or 
state  and  local  government  revenue 
bonds  specifically  aimed  at  helping  low- 
and  moderate-income  areas  and 
individuals.  The  CRA  does  not  grant 
institutions  any  investment  authority,  so 
investments  must  comply  with  other 
statutory  and  regulatory  limitations  and 
requirements. 

Eligible  grants  would  be  considered 
qualifying  investments.  Donation  or  sale 
on  fevorable  terms  of  branches  to 
minority-  or  women-ovmed  in.stitution6 
would  also  count  as  qualifying 
investments.  Loans  by  wholesale  and 
limited  purpose  banks  that  would 
constitute  qualified  investments  were 
they  in  the  form  of  investments  would 
be  txeated  as  qualified  investments  for 
the  purpDses:o£the  Divestment  T^t  For 
purposes  at  tfaa-  in-vestmant  test, 
wholesale  and  limited'-puTpasB 
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hstitutions  would  be  deemed  to  have 

lationwide  service  areas. 
The  agencies  could  adjust  an 

iistitution's  rating  under  the  investment 
test  to  take  into  account  whether  the 
institution's  investments  are 
particularly  innovative  or  meet  a  special 
need  and  whether  the  institution's 
activities  in  connection  with  the 
investments  are  particularly  complex  or 
intensive  or  involve  innovative 
partnerships  with  conununtty-based 
organizations.  Examples  of  such 
activities  include  helping  to  establish  a 
new  entity  to  conduct  community 
development  activities  or  providing 
significant  service  or  assistance  in 
support  of  a  qualified  investment.  The 
agencies  could  also  adjust  an 
institution's  rating  if  the  instituUon  has 
made  a  laige  aotount  of  investraeots  that 
would  be  qualified  investments  except 
that  they  fail  to  benefit  the  bank's 
service  area.  Downward  adjustments 
would  only  be  justified  in  exceptional 
cases. 

Based  on  these  roeesures,  an 
institution's  investment  effort  would  be 
assigned  a  preliminary  rating  of 
outstanding,  high  satisfaaory,  low 
satisfactory,  needs  to  improve,  or 
substantial  noncompliance.  Preliminary 
ratings  would  be  presumptive  and  could 
be  rebutted  by  the  institution. 

The  Service  Test  " 


hi  the  CRA.  Congress  found  that 
regulated  financial  institutions  are 
required  by  law  to  demonstrate  that  they 
serve  the  convenience  and  needs  of 
their  communities  and  that  "the 
convenience  and  needs  of  communities 
include  the  need  for  credit  services  as 
well  as  deposit  services."  See  12  U.S.C 
2901.  The  CRA  focuses,  however,  on  an 
institution's  effort  to  help  meet  the 
credit  needs  of  its  community  or 
communities. 

Branch  availability  in  a  community  is 
critical  to  the  availability  of  credit  as 
wall  as  deposit  services.  The  loan 
origination  process  (including  initial 
contacts,  pre-application  counseling, 
application  completion  and  application 
filing)  often  occurs  at  branches. 
Moreover,  accessible  branches  are 
critical  to  the  developmenl  of  the  full- 
service  banking  relationships  that 
facilitate  participation  in  the  credit 
system. 

Therefore,  the  service  test  would 
evaluate  a  retail  institution  primarily  on 
the  basis  of  the  percentage  of  its 
branches  that  are  located  in  or  that  are 
readily  accessible  to  low-  and  moderate- 
income  areas.  Generally,  in  a  densely- 
populated  area,  a  branch  would  be 
considered  readily  accessible  if  it  was  in 
easy  walking  distance.  In  a  less 


populated  area,  a  branch  would 
generally  be  considered  readily 
aocessihJe  if  it  was  in  easy  or  normal 
driving  distance.  The  percentage  of 
branches  that  an  institution  would  be 
expected  to  have  in  or  readily  accessible 
to  low-  and  moderate-income  areas  in 
each  service  area  would  depend,  in  part, 
on  the  number  of  such  areas  in  the 
serv  ice  area. 

The  agencies  could  adjust  a  retail 
institution's  service  record  upward  or 
dovimward  to  reflect  more  accurately  its 
branch  service  to  low-  or  moderate- 
income  geographies  or  individuals,  but 
downward  adjustments  would  be  made 
only  in  exceptional  cases. 

In  determining  the  appropriateness 
and  degree  of  any  adjustment,  the 
ajiencies  might  consider  the  institution's 
record  of  opening  and  dosing  branches, 
whether  branches  wherever  located  we 
actually  serving  low-  and  moderate- 
income  individuals,  any  stgniflcant 
diffisrences  in  the  quality,  cpiantity  or 
types  of  services  offered  to  low-  or 
moderate-iiK»me  individuals  or 
geowaphies,  and  similar  factors. 

The  agencies  could  also  adjust  a  retail 
institution's  rating  upward  to  reflect  a 
strong  record  of  jmjviding  or  supporting 
other  services  that  promote  credit 
availability  for  low-  and  moderate- 
income  individuals  and  areas.  Particular 
weight  in  this  consideration  would  be 
given  to  credit  and  home-ownership 
counseling,  small  and  minority-owned 
business  counseling,  low-cost  chedc- 
cashing.  and  low-cost  deposit  services. 
Appropriate  consideration  would  be 
given  to  the  limitations  faced  by 
institutions  with  a  small  numbwof 
branches.  No  institution  would  be 
required  to  expand  the  size  of  its 
branching  network  or  to  operate 
branches  at  a  loss.  Because  they 
generally  do  not  have  branch  systems, 
wholesale  and  limited-purpose 
institutions  would  be  evaluated  based 
on  their  support  for  services  than 
promote  credit  availability  rather  than 
their  provision  of  branches. 

Baaad  on  these  measures,  an 
institution's  service  performance  would 
be  assigned  a  preliminary  rating  of 
outstanding,  high  satisfactory,  low 
satisfactory,  needs  to  improve,  or 
substantial  noncompliance.  Preliminary 
ratings  would  be  presumptive  and  could 
be  rebutted  by  the  institution. 

Composite  Ratings 

As  required  by  the  statute,  there 
would  be  four  possible  composite 
ratings:  outstanding,  satisfactory,  needs 
to  improve,  and  substantial 
noncomphanoe.  For  retail  institutions, 
the  institution's  rating  wider  the 
lending  test  would  form  the  baas  for  its 


composite  rating.  For  wholesale  or 
limited-purpose  institutions,  the 
institution's  rating  under  the  investment 
test  %vould  serve  as  the  basis  for  the 
composite  rating.  For  retail  institutions. 
the  rating  would  then  be  increased  by 
two  levels  in  the  case  of  outstanding 
investment  perfonnance  or  by  one  level 
in  the  case  of  high  satisfactory 
investment  perfonnanca.  For  all 
institutions,  the  rating  would  be 

increased  by  one  level  in  the  case  of 
outstanding  service  and  decreased  by 
one  level  in  the  case  of  substantial  non- 
compliance in  service. 

The  rating  would  be  converted  to  the 
statutorily-roquired  four  level  rating 
system,  with  high  satisfactory  and  low 
satisfactory  both  scored  as  satisfactory. 
An  institution  that  would  otherwise 
receive  a  needs  to  improve  rating  would 
be  rated  in  substantial  noncompliance  if 
the  institution  received  no  better  than  a 
needs  to  improve  rating  on  both  of  its 
last  two  examinations.  Finally,  the 
rating  would  be  adjusted,  if  necessary, 
to  take  mto  accoum  illegal  lendii^g 
diKTimination  by  the  institution  to 
arrive  at  a  final  composite  latix^ 

Lending  Diacriaanation 

A  financial  institution  is  not  serving 
its  entire  community  adequately  If  it  is 
discriminating  iilecally.  Therefore,  there 
would  be  a  rebuttable  presumption  that 
an  institution  would  receive  a 
composite  rating  of  less  than  satisfactory 
if  the  institution  committed  an  isolated 
act  of  illegal  discrimination  of  which  it 
has  knowledge  that  it  has  not  corrected 
fully  or  is  not  hi  the  process  of 
correcting  fully  or  engaged  in  a  pattern 
or  practice  of  illegal  discrimination  that 
it  has  not  corrected  fully.  The 
presumption  could  be  rebutted  in  the 
case  of  technical  or  de  minimis 
violations,  for  example,  if  an  institution 
violates  the  Equal  Credit  Opportunity 
Act  by  offering  a  preferemial  credit 
program  for  individuals  over  age  55 
(rather  than  limiting  the  program  to 
individuals  over  age  62  as  the  law 
requires). 


Multiple  Service  Areas 

An  institution's  CRA  rating  should 
reflect  its  performance  in  all  the  local 
communities  in  which  it  does  business. 
If  an  institution  operates  in  more  than 
one  service  area,  the  agencies  would 
evaluate  all  tiw  institution's  hen  data 
and  would  conduct  full  lending  and 
service  te^s  in  a  sample  of  the  service 
areas  in  which  the  institution  operates. 
The  agencies  vrouW  then  assign  separate 
composite  ratings  for  eedi  area.  The 
institution's  overall  rating  would  reflect 
the  performance  ofthe  institution  in  all 
service  areas  studied. 
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Small  Institution  Assessment  Option 

The  CRA  requires  the  agencies  to 
assess  an  institution's  record  of  meeting 
the  credit  needs  of  its  entire  community, 
but  does  not  specify  the  methods  by 
which  the  assessments  are  to  be  made. 
The  agencies  believe  that  the  Congress 
gave  tiie  agencies  broad  discretion  to 
determine  the  appropriate  methods  for 
CRA  assessments.  The  Congress 
recognized  that  assessment  methods 
must  be  appropriate  for  communities 
and  institutions  of  different  sizes, 
conditions,  needs  and  attributes. 

Many  small  institutions  and  their 
representatives  have  urged  that  the 
agencies  exercise  their  discretion  to 
exempt  small  institutions  from  CRA 
assessments.  Hovi/ever,  the  agencies  do 
not  believe  that  an  exemption  is 
permitted  by  the  statute.  Moreover,  the 
agencies  believe  tbat  an  exemption 
would  be  unwise  because  it  could  rfesult 
in  neglect  of  the  credit  needs  of 
communities  tbat  are  served  by 
exempted  institutions. 

The  agencies  believe,  however,  that 
they  may  exercise  their  discretion  to 
create  different  assessment  methods  to 
take  into  account  diffierences  among 
class^  of  financial  institutions.  The 
agencies  further  believe  that  a  difl^erent 
assessment  method  may  be  warranted  to 
provide  appropriate  treatment  of  small 
banks  and  thrifts.  The  proposed 
regulations  therefore  generally  offer 
small  banks  and  thrifts  the  option  of 
choosing  evaluation  under  a 
streamlined  assessment  method. 
Concomitantly,  the  regulations  would 
not  impose  upon  small  institutions  the 
data  collection  requirements  that  are 
necessary  for  the  general  assessment 
method  applied  to  other  institutions. 
This  difference  in  method  may  be 
appropriate  because  the 
disproportionate  burden  that  would  be 
otherwise  imposed  on  small  institutions 
does  not  appear  to  be  necessary  to 
achieve  the  purposes  of  the  regulations. 
Collection  and  reporting  by  small  banks 
and  thrifts  of  data  on  the  geographic 
distribution  of  their  loans  may  impose 
4  burden  on  those  institutions 
disproportionate  to  larger  institutions. 
In  addition,  small  banks  and  thrifts 
often  .serve  geographically  compact 
communities,  so  the  beneHts  of 
geographic  coding  and  reporting  of 
loans  by  such  institutions  are  generally 
minimal. 

Finally,  the  streamlined  examination 
process  proposed  by  the  agencies  is 
designed  to  measure  accurately  whether 
small  banks  and  thrifts  are,  in  fact, 
serving  the  needs  of  their  entire 
communities.  In  this  regard,  the 
agencies  stress  that  the  examinations  tor 


small  banks  and  thrifts  will  not  be 
implemented  as  de  facto  exemptions. 
Examinations  will  not  be  formalities  or 
simple  reviews  in  which  examiners 
quickly  determine  whether  institutions 
have  met  the  items  on  a  "check  list." 
Meaningful  examinations,  including 
reviews  of  the  loan  files  of  small 
institutions,  will  be  conducted,  but  the 
burden  of  the  examinations  will  be 
shifted  largely  from  the  banks  being 
examined  to  the  examiners. 

Small  banks  and  thrifts  would  be 
defined  as  independent  institutions 
with  assets  of  less  than  $250  million  or 
institutions  with  less  than  $250  million 
in  assets  that  are  members  of  holding 
companies  the  total  banking  and  thrift 
assets  of  which  are  less  than  $250 
million.  Approximately  9%  of  the 
combined  assets  of  U.S.  commercial 
banks  (including  development, 
industrial  and  cooperative  banks,  and 
State  and  federally-chartered  savings 
banks)  are  in  banks  or  in  bank  holding 
companies  with  assets  less  than  $250 
million  and  with  a  loan-to-deposit  ratio 
of  60%  or  higher. 

The  primary  basis  for  a  small 
institution's  rating  would  be  an 
evaluation  of  its  lending  record.  An 
institution  would  be  presumed  to 
receive  a  satisfactory  rating  if  it  has  a 
reasonable  loan-to-deposit  ratio,  makes 
the  majority  of  its  loans  locally,  has  a 
good  loan  mix  (makes  a  variety  of  loans 
to  the  extent  permitted  by  law  and 
regulation  and  lends  across  income 
levels),  has  no  legitimate,  bona-fide 
complaints  from  community  members, 
has  not  committed  an  isolated  act  of 
illegal  discrimination  of  which  it  has 
knowledge  that  it  has  not  corrected  fully 
or  is  not  in  the  process  of  correcting 
fully,  and  has  not  engaged  in  a  pattern 
or  practice  of  illegal  discrimination  that 
it  has  not  corrected  fully.  In  addition,  if 
an  institution  is  required  to  report  loans 
under  the  HMDA,  the  institution  would 
also  be  required  to  have  a  reasonable 
geographic  distribution  of  reported 
loans. 

A  small  institution  that  meets  each  of 
the  standards  for  a  satisfactory  rating 
and  exceeds  some  or  all  of  those 
standards  could  receive  an  overall  rating 
of  outstanding.  In  assessing  whether  a 
small  institution's  CRA  record  is 
outstanding,  the  relevant  agency  would 
consider  the  extent  to  which  the 
institution's  loan-to-deposit  ratio,  its 
lending  to  its  service  area,  and  its  loan 
mix  exceed  the  standards  for  a 
satisfactory  rating.  In  addition,  at  the 
option  of  the  institution,  the  agency 
would  evaluate  the  institution's  record 
of  making  qualified  investments  and  its 
record  of  providing  branches,  remote 
service  facilities  (RSFs),  automated 


teller  machines  (ATMs),  and  other 
services  that  enhance  credit  availability 
or  in  other  ways  meet  the  convenience 
and  needs  of  low-  and  moderate-income 
persons  in  its  service  area. 

If  a  small  institution  failed  to  meet  or 
exceed  all  of  the  standards  for  a 
satisfactory  rating,  the  relevant  agency 
would  conduct  a  more  extensive 
examination  of  the  institution's  loan-to- 
deposit  record,  its  record  of  lending  to 
its  local  community,  and  its  loan  mix. 
The  agency  would  also  contact  members 
of  the  community,  particularly  in 
response  to  complaints  about  the 
institution,  and  review  the  findings  of 
its  most  recent  fair  lending  examination 
In  addition,  at  the  option  of  the 
institution,  the  agency  would  assess  the 
institution's  record  of  making  qualified 
investments  and  its  record  of  providing 
branches,  RSFs.  ATMs,  and  other 
sen'ices  that  enhance  credit  availability 
or  in  other  ways  meet  the  convenience 
and  needs  of  low-  and  moderate-income 
p>ersons  in  its  service  area. 

If  a  small  institution  operates  in  more 
than  one  service  area,  the  relevant 
agency  would  evaluate  the  institution's 
performance  in  all  of  those  service 
areas. 

Plan  Assessment  Option 

Any  institution,  as  an  alternative  to 
being  rated  under  the  lending,  service, 
and  investment  tests  at  the  assessment 
method  for  small  institutions,  could 
elect  to  submit  for  agency  approval  a 
CRA  plan  with  measurable  goals  against 
which  its  subsequent  performance 
would  be  assessed.  This  plan  would  be 
required  to  be  publicly  disclosed  and 
subject  to  public  comment  before 
approval.  If  the  agency  approved  the 
plan,  it  would  assess  the  institution's 
performance  to  determine  if  the 
institution  met  or  exceeded  the  plan 
goals.  If  the  institution  failed  to  meet  or 
exceed  the  preponderance  of  the 
measurable  goals  set  forth  in  the  plan, 
the  institution's  performance  would  be 
evaluated  under  the  applicable  tests  or 
standards  described  above.  Assessment 
under  a  plan  would  not  relieve  an 
institution  from  its  obligation  to  report 
data  on  the  geographic  distribution  of  its 
loans. 

Definition  of  Service  Area 

The  geographic  areas  surrounding 
each  office  or  group  of  offices  in  which 
a  retail  institution  (including  a  small 
institution)  makes  most  of  its  direct 
loans  would  be  used  to  define  its  service 
areas.  A  rebuttable  presumption  would 
exist  that  an  institution's  service  area  is 
acceptable  if  it  is  broad  enough  to 
include  low-  and  moderate-income 
areas,  and  does  not  arbitrarily  exclude 
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low-  and  moderate-income  areas.  For 
example,  service  areas  defined  by  the 
institution  to  include  the  areas  around 
branches  in  which  it  makes  a  substantial 
portion  of  its  loans  and  all  other  areas 
equidistant  from  the  branches  would 
normally  be  acceptable.  Institutions 
would  not  be  evaluated  on  the  method 
they  use  to  delineate  their  service  areas. 
Wholesale  and  limited-purpose 
institutions  would  not  have  to  define 
service  areas. 

A  retail  institution  would  generally 
have  multiple  service  areas  if  it  serves 
significant  areas  across  state  or 
metropolitan  boundaries.  An  institution 
could  have  muhiple  savice  areas 
within  one  metropolitan  area,  and 
service  a.'eas  need  not  necessarily  be 
cntarmioous  with  metropolitan 
statistical  area  or  state  boundaries. 
However,  a  service  area  generally 
should  not  include  more  than  one 
metropolitan  statistical  area  and  should 
not  include  both  a  metropolitan 
statistical  area  and  a  rural  area. 

Data  Collection  and  Beporting 

In  addition  to  data  already  collected 
under  the  HMDA  and  the  agencies'  fair 
housing  data  collection  requirements. 
institutions  that  do  not  elect  or  are  not 
eligible  for  the  small  institution 
streamlined  assessment  method  would 
be  required  to  collect  and  report  tathe 
agencies  data  on  the  geographic 
distribution  of  their  home  mortgage, 
consumer,  small  business  (including 
small  farm)  loan  written  applications, 
application  denials,  originations  and 
purchases.  In  the  case  of  a  retail 
institution  that  elected  to  count  its 
attributable  indirect  loans  for  its  lending 
test,  data  would  have  to  include  reports 
on  attributable  indirect  loans  (including 
loans  made  outside  low-  or  moderate- 
income  areas).  Data  on  small  business 
loans  would  be  reported  in  four 
categories  based  on  the  sales  volume  of 
the  business.  Data  on  the  race  and 
gender  of  borrowers  would  not  be 
requlrwi  to  be  collected  and  reported, 
except  to  the  extent  such  data  are 
requited  by  current  law.  Data  would 
have  to  be  reported  in  summai7  form 
(see  appendix  A)  and  would  have  to  be 
submitted  to  the  agencies  by  January  31 
of  the  calendar  year  following  the 
oilendar  year  for  which  the  data  were 
collected.  These  data  would  be  used  by 
the  agencies  to  make  the  calculations 
under  the  lending  test  ar.d  would  be 
made  available  to  the  public. 

Hcane  mortgage  loans  would  be 
defined  to  indude  all  mortgage  loans 
reportable  under  HMDA  and  its 
implementing  regulations.  These 
include  closed-end  purchase  and 
improvement  loans  (including 


refinancings)  for  single  family.  1-4 
family,  and  muttifamiiy  housing. 
Institutions  already  covered  by  HMDA 
would  not  be  required  to  collect  any 
additional  infonnation  on  their  home 
mortgage  loans  but  would  be  required  to 
submit  home  mortgage  data  in  summary 
form  by  the  January  31  deadline. 
Institutions  not  now  covered  by  HMDA 
would  have  to  collect  and  report  the 
summary  home  mcMlgage  data  required 
by  the  proposed  CRA  regulations  but 
would  not  have  to  report  home  mortgage 
data  in  the  detail  required  by  HMDA. 
Reporting  of  open-end  home  equity 
lines  of  credit  is  not  required  under 
HMDA  and  would  not  be  required 
under  the  proposed  regulations,  because 
the  burdens  of  coUectkn  and  reporting 
appear  to  outweigh  the  associated 
benefits. 

Consumer  loans  are  defined  to 
include  ail  cJos«d-«nd  loans,  secured 
and  unsecured,  extended  to  a  natural 
person  primarily  for  personal,  family,  or 
household  purposes,  except  for  credit 
card  loans  and  motorized  vehicle  loans 
and  those  loans  included  in  the 
definition  of  home  mortgage  loans. 
Consumer  loans  also  would  not  include 
open-end  credit  lines. 

The  agencies  have  not  proposed  to 
require  collection  and  reporting  of  data 
on  open-end  a«dit  lines,  credit  card 
loans,  and  motorized  vehicle  loans 
because  the  burdens  associated  with 
collection  and  reporting  of  the  data 
appear  to  outweigh  the  associated 
benefits.  The  legislative  history  of  the 
Community  Reinvestment  Act  reveals 
that  Congress  was  primarily  concerned 
with  the  availability  of  borne  mortgage 
loans  and  small  business  loans.  In 
addition,  collection  of  data  on  revolving 
credit  (including  credit  card  loans)  and 
automobile  loans  is  particularly 
burdensome  given  the  nature  of  those 
loans. 

Documentation  and  Disclosure 

Every  institution  would  have  to  make 
available  for  public  inspection  a  file 
with  all  signed,  written  comments  from 
the  public  that  it  has  received  for  the 
past  2  years,  its  performance  data  for 
that  period,  maps  of  its  service  areas 
and  lists  of  the  census  tracts  or  blot  k 
numbering  areas  that  make  up  each 
service  area,  and  a  copy  of  the  public 
section  of  its  most  recent  CRA 
Performance  Evaluation.  If  an 
institution  elected  assassmenl  under  the 
plan  option,  it  would  be  required  to 
include  in  the  public  file  a  copy  of  its 
plan.  Copies  of  information  in  the 
public  file  would  be  required  to  be 
made  available  at  cost  to  members  of  the 
public  on  request.  The  public  file  would 
be  required  to  be  maintained  at  the 


institution's  main  of&ce.  Materials 
relating  to  a  given  service  area  would 
also  be  required  to  be  maintained  at 
each  branch  in  that  service  area.  Every 
institution  would  have  to  post  in  the 
public  lobby  of  every  branch  a  notice  of 
its  CRA  obligation  and  the  public's 
ability  to  comment  on  and  review  data 
concerning  that  performance. 

Publication  of  Examination  Schedule 
and  Public  Gimment 

The  proposed  regulation  provides  that 
the  agencies  will  publish  a  list  of  the 
institutions  which  are  scheduled  to 
undergo  CRA  examinations  in  the  next 
calendar  quarter.  The  list  would  be 
published  at  least  30  days  in  advance  of 
the  quarter  and  would  contain  the 
name*  of  the  institutions  that  have  been 
scheduled  for  a  CRA  examination  in 
that  quarter.  Members  of  the  public 
would  be  invited  to  submit  comments  to 
the  appropriate  agency  regarding  the 
CRA  performance  of  any  institution, 
whose  name  appears  on  the  list.  If 
received  prior  to  the  start  of  an 
examination,  those  comments  would  be 
taken  Into  consideration  during  the 
examination  in  addition  to  any 
comments  already  in  the  iristitution's 
public  CRA  file.  As  the  precise  timing 
of  any  particular  examination,  including 
the  length  of  time  any  particular 
examination  takes  to  complete,  cannot 
always  be  accurately  judged,  members 
of  the  public  would  be  uiged  to  submit 
their  comments  as  soon  as  possible  after 
the  list  of  institutions  is  puolisfaed. 
Additionally,  the  agencies  would  urge 
all  interested  members  of  the  public  to 
file  comments  with  institutions 
regarding  their  CRA  performance  on  an 
ongoing  basis  and  not  to  wait  until  any 
particular  institution  has  been 
scheduled  for  a  CRA  examination  to  file 
comments  either  with  the  institution 
itself  or  the  appropriate  agency.  This  is 
especially  important  as  from  time  to 
time  it  might  be  necessary  or  advisable 
for  the  agencies  to  conduct  a  CRA 
examination  of  an  institution  which  had 
not  been  previously  scheduled  to 
receive  an  examination  that  quarter.  In 
short,  the  fact  that  an  institution's  name 
does  not  appear  on  the  published  list 
would  in  no  way  preclude  the  agencies 
from  conducting  a  CRA  examination. 

Applications 

The  CR.A  requires  the  agencies  to 
consider  the  CRA  performance  record  of 
an  insured  depository  institution  in 
considering  applications  by  the 
institution  for  a  deposit  facility. 
Applications  for  a  deposit  facility 
include  applications  to  charter  a  bank  or 
Federal  savings  association,  to  obtain 
Federal  deposit  insurance,  to  establish 
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or  relocate  a  branch  oflice  or  ATM,  and 
to  acquire  another  insured  depository 
institution  or  its  assets.  The  agencies 
propose  in  the  regulation  to  explain 
how  CRA  ratings  achieved  through 
performance-based  examinations  will  be 
considered  in  these  applications. 

Under  the  proposal,  the  CRA 
examination  rating  would  continue  to 
be  an  important  and  often  controlling 
factor  in  assessing  the  CRA  aspect  of  an 
application,  including  where 
appropriate  the  convenience  and  needs 
factor.  The  CRA  examination  rating  is 
not  conclusive,  however,  and  the 
proposal  recognizes  that  other 
information  related  to  CRA  performance 
and  the  convenience  and  needs  of 
communities,  including  information 
collected  through  public  comment  and 
through  periodic  and  special  reports,  is 
also  relevant  and  must  be  considered. 

As  proposed,  an  "outstanding"  rating 
generally  would  result  in  a  finding  that 
the  CRA  aspect  of  the  application  is 
consistent  with  approval  of  the 
application  and  would  receive  extra 
weight  in  reviewing  the  application.  A 
"satisfactory"  rating  generally  would 
result  in  a  finding  that  the  CRA  aspect 
of,the  application  is  consistent  with 
approval  of  the  application.  A  "needs  to 
improve"  rating  generally  would  be  an 
adverse  factor  in  the  CRA  aspect  of  the 
application,  and  absent  demonstrated 
improvement  in  the  bank's  CRA 
performance  or  other  countervailing 
factors,  generally  would  result  in  denial 
or  conditional  approval  of  the 
application.  A  "substantial 
noncompliance"  rating  generally  would 
be  so  adverse  a  finding  on  the  CRA 
aspect  of  the  application  as  to  result  in 
denial  of  the  application. 

In  addition  to  consideration  of  CRA 
performance  in  the  application  process 
and  use  of  their  general  enforcement 
powers  (which  could  include  issuing 
cease  and  desist  orders  or  imposing  civil 
money  penalties),  the  agencies  plan  to 
use  the  frequency  of  CRA  examinations 
to  provide  incentives  for  strong 
performance.  Institutions  with 
outstanding  ratings  will  generally  be 
examined  less  frequently  than  the 
average  institution,  and  institutions 
with  less  than  satisfactory  ratings  will 
generally  be  examined  more  frequently. 
Of  course,  other  factors,  such  as  an 
institution's  Hnancial  condition,  will 
also  affect  the  frequency  of 
examinations.  The  agencies  believe  that 
linking  examination  frequency  to 
performance  makes  sense  not  only 
because  it  provides  an  incentive  for 
strong  performance  but  also  because  it 
reflects  a  sensible  allocation  of  the 
agencies'  limited  examination  resources. 


Transition 

Under  the  prop>osed  regulations,  the 
data  collection  and  reporting 
requirements  will  go  into  effect  July  1, 
1994  for  all  institutions  that  are  required 
under  the  regulations  to  collect  and 
report  data.  Data  collected  from  July  1, 
1994  through  December  31, 1994  would 
be  required  to  be  reported  to  the 
agencies  no  later  than  January  31, 1995. 
Thereafter,  institutions  would  be 
required  to  collect  the  data  on  an  annual 
basis  and  to  report  the  data  no  later  than 
January  31  of  the  following  year. 

Evaluations  based  upon  the  new 
assessment  standards  could  begin  by 
April  1. 1995.  by  which  time  sufficient 
data  will  have  been  collected  and 
analyzed  to  accommodate  the 
quantitative  analyses  contemplated  by 
the  regulations.  However,  the  agencies 
anticipate  that  financial  institutions 
may  need  time  to  adjust  to  the  new 
approach.  Therefore,  from  April  1, 1995 
to  July  1, 1995,  an  institution  could 
elect  to  be  evaluated  under  the 
standards  that  were  in  place  under  the 
old  system  rather  than  the  new 
standards.  After  July  1, 1995,  the  new 
standards  would  be  mandatory  except 
that,  until  April  1, 1996.  an  institution 
showing  good  cause  could  request 
evaluation  under  the  old  standards.  An 
institution  could  also  elect  to  be 
evaluated  under  a  strategic  plan  during 
the  transition  period.  However,  as 
would  be  the  case  whenever  an 
institution  elects  evaluation  under  the 
plan  option,  the  institution  would  have 
to  submit  the  strategic  plan  at  least  3 
months  prior  to  the  plan's  proposed 
effective  date.  The  purpose  of  this 
requirement  is  to  allow  the  agencies 
sufficient  lead  time  to  review,  assess, 
and  determine  whether  to  approve  the 
plan. 

Finally,  the  agencies  are  concerned 
that  some  institutions  may  have 
difficuhy  adapting  to  the  new 
assessment  standards  and  that  such 
institutions  ntay.  despite  clear  efforts  to 
the  contrary,  find  that  their  first  CRA 
rating  under  the  new  standards  is 
substantially  below  their  most  recent 
rating  under  the  old  system.  The 
proposed  regulations  provide  a 
reasonable  accommodation  for 
institutions  that  find  themselves  in  that 
situation.  If  an  institution's  first  rating 
under  the  new  standards  is  more  than 
one  category  below  the  institution's  last 
rating  under  the  old  standards,  the 
agencies  would  not  disapprove  any 
corporate  application  nor  take  any  other 
enforcement  action  against  the 
institution  based  on  that  lower  rating  if 
the  agencies  determined  that  the  drop  in 
the  institution's  rating  occurred  despite 


the  institution's  good  faith  eff^orts  to 
perform  at  least  satisfactorily  under  the 
new  standards. 

Review 

The  agencies  recognize  that  the 
proposed  regulations  represent  a 
dramatic  change  in  existing  practices 
and  that  cautious  administration  is 
therefore  required.  Consultation  by 
financial  institutions  with  the  agencies 
on  compliance  with  the  new  standards 
and  procedures  will  be  encouraged,  as 
will  liberal  use  of  agency  appeals 
processes.  The  supervisory  agencies  will 
engage  in  an  internal  review  of  the 
effectiveness  of  the  new  regulations. 
The  agencies  contemplate 
reconsideration  of  the  regulations  to 
improve  their  effectiveness  within  the 
next  several  years.  The  agencies  intend 
for  the  proposed  regulations  to  require 
demonstrated  performance  but  to 
impose  as  little  unnecessary  compliance 
burden  as  possible,  and  the  agencies 
will  review  the  regulations  to  determine 
whether  they  are  advancing  these  goals. 

Other  Efforts 

In  addition  to  this  rulemaking,  the 
agencies  will  work  together  to  improve 
examiner  training  and  to  increase 
interagency  coordination  regarding 
application  of  standards,  performance  of 
examinations,  assignment  of  ratings, 
and  use  of  enforcerafent  tools.  The 
agencies  will  work  together  to  make 
examinations  as  short  in  duration  as 
possible,  to  minimize  unnecessary 
compliance  burden,  and  to  ensure 
consistency  and  reliability  in  the  rating 
process. 

The  agencies  will  also  work  together 
to  improve  public  access  to  data 
collected  pursuant  to  HMDA  and  the 
proposed  regulations.  To  that  end.  the 
agencies  will  strive  to  make  the 
summary  data  reported  under  the 
proposed  CRA  regulations  available  to 
the  public  as  soon  as  possible.  The 
Federal  Reser\'e  Board  will  also  strive  to 
make  HMDA  data  available  by  May  30 
of  the  year  following  the  year  for  which 
the  data  are  submitted. 

CRA  Loan  Data  Format 

The  agencies  are  proposing  a  common 
CRA  Loan  Data  Format,  included  in 
each  regulation  as  appendix  A.  That 
common  format  appears  at  the  end  of 
this  preamble,  but  would  be  published 
wiih  each  agency's  regulation  if  this 
proposal  is  adopted  as  a  final  rule. 

Specific  Areas  tor  Public  Comment 

Comment  is  invited  on  all  aspects  of 
the  proposal.  In  addition  to  general 
comments,  the  agencies  request 


Federal  Register  /  Vol.  58.  No.  243  /  Tuesday.  December  21,  1993  /  Proposed  Rules  67475 


comments  on  the  following  particular 
issues: 

(1)  Are  the  lending,  service,  and 
investment  tests  meaningful  and 
wjorkable?  Is  the  appropriate  weight 
given  to  each  of  the  three  tests  in 
determining  the  composite  rating? 
Should  numbers  or  ratios  be  substituted 
for  the  descriptive  quantitative  terms 
used  in  the  various  rating  levels  under 
the  three  tests?  If  so,  what  should  they 
be? 

1(2)  Should  "indirect  loans",  or  loans 
made  by  entities  in  which  a  bank  or 
thrift  has  made  an  investment,  be 
included  in  the  lending  test  as 
proposed?  Is  the  treatment  of  "indirect 
loans"  meaningful,  woricable,  and 
effective? 

(3)  Should  the  quantitative  measures 
used  in  the  lending,  service,  and 
investment  tests  be  expanded  to  include 
a  broader  array  of  performance 
measures?  If  so,  what  would  those 
additional  measures  include? 

(4)  Should  banks  and  thrifts  be 
permitted  to  elect  to  be  evaluated  on  the 
basis  of  their  performance  relative  to  an 
approved  CRA  plan?  Is  the  regulation 
sufficiently  clear  about  the  bases  upon 
which  agencies  would  approve  a 
proposed  plan? 

(5)  Are  the  provisions  of  the 
regulations  on  the  circumstance^  under 
which  the  agencies  would  use  their 
enforcement  authority  to  promote 


compliance  with  the  community 
reinvestment  obligation  of  regulated 
banks  and  thrifts  appropriate?  Is  the 
community  reinvestment  obligation 
appropriately  stated? 

(6)  Should  the  f>erformance  of 
affiliates  be  considered  in  CRA 
examinations  of  a  regulated  bank  or 
thrift?  Should  the  performance  of 
affiliates  be  considered  in  decisions  on 
corporate  applications  filed  by  a  bank  or 
thrift? 

(7)  Does  the  formulation  of  the 
regulation  strike  an  appropriate  balance 
between  the  need  of  institutions  for 
certainty  in  the  evaluation  system  and 
the  need  for  the  flexibility  to  reflect 
individual  institutions'  service 
capabilities  and  the  credit  needs  of 
particular  locales?  Will  this  proposal 
result  in  a  clearer,  more  objective 
evaluation  scheme?  If  sufficient 
certainty  and  objectivity  are  not 
achieved,  what  adjustments  should  be 
made? 

(8)  Are  the  data  collection  provisions 
under  the  proposed  regulation 
warranted  and  are  the  appropriate  data 
collection  elements  called  for?  What 
adjustments  should  be  made  to  the  data 
collection  provisions?  What  costs  will 
be  imposed  and  what  benefits  derived 
from  the  data  collection  provisions? 

(9)  How  would  the  proposed  changes 
aff^ect  the  amount  of  time  that  financial 
institutions  spend  on  CRA  compliance? 

Part  A,— Loans  to  Small  Businesses 

rrotal  sales  <$250M] 


If  you  operate  a  financial  institution, 
how  much  time  do  you  now  devote  to 
compliance  and  how  much  time  do  you 
anticipate  the  proposed  regulations 
would  require  that  you  devote?  (Please 
indicate  toe  size  of  your  institution 
when  answering.)  How  might 
compliance  costs  be  reduced  consistent 
with  the  regulatory  and  statutory 
objectives? 

(10)  What  analytical  or  computational 
problems,  if  any.  resuh  from  the  fact 
that  this  proposal  requires  calculation  of 
relevant  ratios  under  the  lending  test 
using  only  the  loans  made  by 
institutions  that  would  be  required  by 
the  proposal  to  report  their  lending, 
rather  than  loans  made  by  all  lenders  in 
the  relevant  mariiets?  How  should  the 
regulation  be  adjusted  to  deal  with  any 
such  problems? 

(11)  Are  there  other  approaches  to 
changing  the  CRA  regulations  that 
would  be  more  beneficial  and  cost 
effective,  and  that  would  achieve  the 
goals  of  this  reform  effort?  If  so.  what 
alternative  approach  should  be 
considered  and  what  would  its  elements 
be? 

Text  of  Proposed  Common  Appendix 

The  text  of  the  proposed  common 
appendix  appears  below: 

Appendix  A  to  Part r-CRA 

Loan  Data  Format 


Census  tract/ 

t)k)cl(  numbering 

area 


Total  •  of  apps. 


Govt 


Other 


Total  •  of  app.  de- 
nials 


Govt 


Other 


Total  t  of  apps. 
approved 


Govt 


Other 


Samount  ap- 
proved 


Govt 


Other 


Total  •  &  S  pur- 
chased 


Govt 
•       $ 


Other 
f       $ 


Indract  loans* 
andSamoum 


Govt 
«       $ 


Other 
•       $ 


• 

Part  B.— Loans  to  Small  Businesses 

[Total  sales  2S250M  but  <$1MM] 

nAn«iM  Irarl/ 

Total  •  of  apps. 

Total  •  of  app.  de- 
ntals 

Total  •  of  appii. 
approved 

Samount  ap- 
proved 

Total  •  &  S  pur- 
chased 

-  Indkect  loans  f 

bock  numbering 

Govt 

Other 

andSamounl 

area 

Govt 

Other 

Govt 

Other 

Govt 

Other 

Govt 
•      $ 

Other 
•       $ 

Govt 
•       $ 

Other 
*       $ 

.•..«.•........„ 
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Part  C— Loans  to  Small  Businesses 

(Total  saies  <$1M  but  <$10MM) 

Census  tact/ 

block  numbenng 

area 

Total  •  of  i^ps. 

Total  •  of  app.  de- 
nials 

Total  f  of  apps. 
approved 

Sarmunt  ap- 
proved 

Total  t  &  $  pur- 
chased 

Indirect  loans  « 
and  $  amount 

Govt 

Other 

Govt 

Otfier 

Govt 

Other 

Govt 

Other 

Govt 
•       S 

Other 
#       $ 

Govt. 
•       $ 

Other 
•       $ 









Part  D.— Loans  to  Small  Businesses 

(Tolal  sales  >$10MM  with  <S00  employees} 


Census  tracts 

t>locl(  numtormQ 

area 

,  Total  t  of  apps. 

Total  •  of  app.  de- 
nials 

Total  f  of  appe. 
approved 

Samounl  ap- 
proved 

Total  f  ft  $  pur- 
chased 

Indirect  loans  t 
andSamount 

Govt 

Other 

Govt 

Other 

Govt 

Other 

Govt 

Other 

Govt 
#       $ 

Otf>er 
«       $ 

Govt 
f       $ 

Other 
«       S 

—""•*•""" 

•""•"""• 

II:: 

ill; 



••— 





„ ._ 

_ — 

_ — 

Consumer  Loans 


CensMStracy 

block  numtiefing 

area 


Total  ff  of  apps. 


Govt 


Other 


Total  f  of  app.  de- 
nials 


Govt 


Other 


Total  •  of  apps. 
approved 


Govt 


Other 


Samount  ap- 
proved 


Govt 


Other 


Total  •  &  S  pur- 
chased 


Govt 
«       $ 


Other 
•       $ 


Indkect  loans  t 
andSamount 


Govt 
•       $ 


Other 
•       S 


Small  Farm  Loans 


Census  tract/ 

block  numbenng 

area 


Total  ff  of  apps. 


Govt 


Ott)er 


Total  ff  of  app.  de- 
nials 


Govt. 


Ottwr 


Total  ff  of  apps. 
approved 


Govt 


Other 


Samount  ap- 
proved 


Govt 


Other 


Total  ff  &  $  pur- 
chased 


Govt 
ff       $ 


Other 
ff       $ 


Indirect  loans  ff 
and  S  amount 


Govt. 
•       $ 


Other 
»       $ 


Part  A.— HoiyiE  Purchase  Loans 

[Loarts  on  1-to-4  family  (^eflings] 


Census  tract/ 

block  numbenng 

area 

Total  •  of  apps. 

Totjy  ffoi 

app.de- 

Total  ff  of  apps. 
approved 

Samount  ap- 
proved 

Total  f  &  $  pur- 
chased 

Indirect  toans  ff 
andSamount 

Govt 

Other 

niius 

Govt 

Other 

Govt 

Other 

Govt 

Other 

Govt 
ff       $ 

Other 
•       S 

Govt. 
ff       S 

Other 
ff       $ 
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Part  B.— Home  Improvement  Loans 

[Loans  on  1-to-4  family  dvvenings] 

Catv^k  trATt/ 

Total  ff  of  apps. 

Total  ff  of  app.  de- 
nials 

Total  f  of  apps. 
approved 

Samount  ap- 
proved 

Total  ff  ft  S  pur- 
chased 

IndvectkMnsi 

btock  numbering 

Govt. 

Other 

andSamount 

area 

Govt. 

Other 

Govt 

Other 

Govt 

Other 

Govt 
'       S 

Other 
ff       $ 

Govt 
ff       S 

Other 
ff       S 







Part  C— Refinancing 

(Home  purchase  or  home  improvement  1-to-4  family  dwellings] 


Census  tract/ 

btock  numbering 

area 


Total  ff  of  apps. 


Govt 


Other 


Total  ff  of  app.  de- 
nials 


Govt 


Other 


Total  •  of  apps. 
approved 


Govt 


Other 


S  arnounl  ap- 
proved 


Govt 


Other 


Total  ff  &  S  pur- 
chased 


Govt 
«       S 


Other 
ff       S 


Indirect  toans  ff 
arxlSamount 


Govt 
ff       S 


Other 
ff       S 


Part  D.— Multifamily  Dwelling  Loans 

(Home  purchase,  home  improvement  and  refinancings] 


Census  tract/ 
block  numbering 

Total  ff  of  apps. 

Total  ff  01 

app.  de- 

Total  •  of  apps. 

Sanxxjnt  ap- 

Total ff  &  S  pur- 

Indvect toans  ff 

Govt 

Other 

ni<iK> 

approved 

proved 

chased 

andSamount 

area 

Govt 

Other 

Govt 

Other 

Govt. 

Other 

Govt 
•       S 

Other 
ff       S 

Govt 
•       S 

Other 
ff       S 
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Paperwork  Reduction  Act 

OCC:  The  collections  of  information 
contained  in  this  notice  of  proposed 
rulemaking  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C  3504(h)).  Comments  on  the 
collections  of  infonnation  should  be 
sent  to  the  Comptroller  of  the  Currency, 
Legislative.  Regulatory,  and 
International  Activities,  Attention: 
1557-0160.  250  E.  Street,  SW.. 
Washington,  DC  20219,  with  a  copy  to 
the  Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (1557- 
0160).  Washington.  DC  20503. 

The  collections  of  information  in  this 
proposed  regulation  are  in  12  CFR 
25.11,  25.12.  25.13,  and  25.14.  This 
information  is  required  to  evidence 
national  bank  efl'orts  in  satisfying  their 
continuing  and  affirmative  obligation  to 
help  meet  the  credit  needs  of  their 
communities,  including  low-  and 
moderate-income  areas. 

This  information  will  be  used  to 
assess  national  bank  performance  in 


satisfying  the  credit  needs  of  their 
communities  and  in  evaluating  certain 
corporate  applications.  The  likely 
respondents/recordkeepers  are  for-profit 
institutions  including  small  businesses. 

The  estimated  annual  burden  per 
respondent/recordkeeper  varies  from  six 
to  90  hours,  depending  on  individual 
circumstances,  with  an  estimated 
average  of  18  hours. 

There  will  be  an  estimated  532 
respondents  averaging  two  hours  and 
3.450  recordkeepers  averaging  16  hours. 

Board:  In  accordance  with  section 
3507  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3504(h)),  the  Federal 
Reserve  Board  will  review  the  proposed 
collection  under  the  authority  delegated 
to  the  Board  by  the  Office  of 
Management  and  Budget  after 
consideration  of  comments  received 
during  the  public  comment  period. 
Comments  on  the  collections  of 
information  should  be  sent  to  William 
W.  Wiles.  Secretary  of  the  Board.  Board 
of  Governors  of  the  Federal  Reserve 
System,  Washington.  DC  20551. 


The  collections  of  information  in  this 
proposed  regulation  are  in  12  CFR 
228.11,  228.12,  228.13,  and  228.14.  This 
information  would  be  required  to 
evidence  the  efforts  of  banks  in 
satisfying  their  continuing  and 
affirmative  obligation  to  help  meet  the 
credit  needs  of  their  communities, 
including  low-  and  moderate-income 
areas.  This  information  will  be  used  to 
assess  banks'  performance  in  satisfying 
the  credit  needs  of  their  communities 
and  in  evaluating  certain  applications. 

Approximately  973  banks  would  be 
subject  to  recordkeeping  requirements 
under  the  proposed  regulation;  274  of 
them  (respondents)  would  also  be 
subject  to  reporting  requirements.  It  is 
estimated  that  the  annual  burden  per 
bank  under  these  requirements  will  vary 
from  6  hours  to  250  hours,  including 
time  to  maintain  the  public  disclosure 
file  under  existing  rules  and  to  review 
instructions,  gather  and  maintain  the 
new  data  needed  and  complete  the 
information  collection  under  the 
proposed  rules. 
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FDIC:  The  collections  of  information 
contained  in  this  notice  of  proposed 
rulemaking  have  been  submitted  to  the 
OfHce  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3504(h)).  Comments  on  the 
collections  of  information  should  be 
sent  to  the  Office  of  Management  and 
Budget.  Paperwork  Reduction  Project 
(3604-0092).  Washington.  DC  20503, 
with  copies  of  such  comments  to  be  sent 
to  Steven  F.  Hanft,  Office  of  the 
Executive  Secretary,  room  F-453, 
Federal  Deposit  Insurance  Corporation, 
550  17th  Street,  NW..  Washington.  DC 
20429. 

The  collection  of  information 
requirements  in  this  proposed 
regulation  are  found  in  12  CFR  345.11 
through  345.14  and  concern  alternative 
assessment  methods,  including  the 
option  of  being  assessed  according  to  a 
strategic  CRA  plan;  the  delineation  of 
the  institution's  service  area:  the 
collection,  reporting  and  disclosure  of 
specified  data  on  the  bank's  home 
mortgage,  consumer,  small  business  and 
small  farm  loans;  and  the  maintenance 
ofapMblicCRAfile. 

This  information  is  required  to 
evidence  efforts  of  financial  institutions 
in  satisfying  their  continuing  and 
affirmative  obligation  to  help  meet  the 
credit  needs  of  their  communities, 
including  low-  and  moderate-income 
areas.  It  will  be  used  to  assess  an 
institution's  perfonnance  in  satisfying 
the  credit  needs  of  its  communities  and 
in  evaluating  certain  corporate 
applications. 

The  likely  respondents/recordkeepers 
are  for-profit  financial  institutions, 
including  small  businesses. 

The  estimated  annual  burden  per 
respondent/recordkeeper  varies  from  six 
to  90  hours,  depending  on  individual 
circumstances,  and  whether  an 
institution  qualifies  as  a  small 
institution.  The  estimated  average 
burden  is  18  hours.  There  will  be  an 
estimated  645  respondents  averaging 
two  hours  and  7,300  recordkeepers 
averaging  16  hours. 

OTS:  "Ilie  collections  of  information 
contained  in  this  notice  of  proposed 
rulemaking  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
use.  3504(h)).  Comments  on  the 
collections  of  information  should  be 
sent  to  the  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
11550-0012).  Washington.  DC  20503. 
with  copies  to  the  Office  of  Thrift 
Supervision,  1700  G  Street.  NW., 
Washington,  DC  20552. 


Th«  collections  of  information  in  this 
proposed  regulation  are  in  12  CFR 
563e.ll.  563e.l2. 563e.l3  and  563e.l4. 
This  information  is  requirad  to  evidence 
savings  association  efforts  in  satisfying 
their  continuing  and  affirmative 
obligation  to  help  meet  the  credit  needs 
of  their  communities,  including  low- 
and  moderate-income  areas. 

This  information  will  be  used  to 
assess  savings  association  performance 
in  satisfying  the  credit  needs  of  their 
communities  and  in  evaluating  certain 
corporate  applications. 

Tlie  likely  respondents/recordkeepers 
are  for-profit  savings  associations, 
including  small  businesses. 

The  estimated  annual  burden  per 
respondent/recordkeeper  varies  from  six 
to  90  hours,  depending  on  individual 
circumstances,  with  an  estimated 
average  of  18  hours.  There  will  be  an 
estimated  450  respondents  averaging 
two  hours  and  1.800  recordkeepers 
averaging  16  hours. 

Regulatory  Flexibility  Act 

OCC:  It  is  hereby  certified  that  this 
proposed  rule,  if  adopted  as  a  final  rule, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
banks.  Accordingly,  a  regulatory 
fiexibility  analysis  is  not  required.  This 
proposal  would  enable  most  small 
banks  to  avoid  the  data  collection 
requirements  in  part  25  and  will 
encourage  greater  small  business 
lending  by  banks  of  all  sizes. 

Board:  It  is  hereby  certified  that  this 
proposed  rule,  if  adopted  as  a  final  rule, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
banks.  This  proposal  would  enable  most 
small  banks  to  avoid  the  data  collection 
requirements  in  part  228  and  will 
encourage  greater  small  business 
lending  by  financial  institutions  of  all 
sizes.  Accordingly,  a  regulatory 
flexibility  analysis  is  not  required. 

FDIC:  It  is  hereby  certified  that  this 
proposed  rule,  if-edopted  as  a  final  rule, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
banks.  This  proposal  would  enable  most 
small  banks  to  avoid  the  data  collection 
requirements  in  part  345  and  will 
encourage  greater  small  business 
lending  by  financial  institutions  of  all 
sizes.  Accordingly,  a  regulatory 
flexibility  analysis  is  not  required. 

OTS:  It  is  hereby  certified  that  this 
proposed  rule,  if  adopted  as  a  final  rule, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
savings  associations.  This  proposal 
provides  an  alternative  means  of 
evaluating  a  small  savings  association's 
CRA  requirements  that  would  enable 
most  such  savings  associations  to  avoid 


the  data  collection  requirements  in  part 
S63e  and  will  encourage  greater  small 
business  lending  by  savings  associations 
of  all  sizes. 

Executive  Order  12868 

OCC:  It  has  been  determined  that  this 
document  is  a  significant  regulatory 
action.  The  proposal  would  clarify 
existing  requirements  and  would 
exempt  small  banks  from  many  of  the 
requirements  in  part  25.  Further,  the 
proposal  will  encourage  greater  small 
business  lending  by  banks  of  all  sizes. 

OTS:  It  has  been  determined  that  this 
document  is  a  significant  regulatory 
action.  The  proposal  sets  forth  a  more 
focused  and  streamlined  method  of 
evaluating  savings  associations' 
compliance  with  existing  statutory 
requirements;  moreover  it  would 
exempt  small  savings  associations  from 
many  of  the  requirements  in  part  563e. 
Further,  the  proposal  will  encourage 
greater  small  business  lending  by 
savings  associations  of  all  sizes. 

List  of  Subjects 

12  CFR  Part  25 

Community  development.  Credit, 
Investments,  National  banks.  Reporting 
and  recordkeeping  requirements. 

12  CFR  Part  228 

Banks,  Banking,  Community 
development.  Credit,  Investments, 
Reporting  and  recordkeeping 
requirements. 

12  CFR  Part  345 

Banks,  Banking,  Community 
development.  Credit,  Investments, 
Reporting  and  recordkeeping 
requirements. 

12  CFR  Part  563e 

Community  development.  Credit, 
Investments,  Reporting  and 
recordkeeping  requirements,  Savings 
associations. 

Adoption  of  Proposed  Common 
Appendix 

The  agency  specific  proposals  to 
adopt  the  common  appendix,  which 
appears  in  the  common  preamble,  are 
set  forth  below: 

Authority  and  Issuance 


OFFICE  OF  THE  COMPTROLLER  OF 
THE  CURRENCY 

12  CFR  Chapter  I 

For  the  reasons  set  out  in  the 
preamble,  the  Office  of  Comptroller  of 
the  Currency  proposes  to  amend  12  CFR 
chapter  I  as  set  forth  below: 
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1.  Part  25  is  revised  to  read  as  follows: 

PART  25— COMMUNITY 
REINVESTMENT  ACT  REGULATIONS 

S«c 

25.1  Authority  and  0MB  control  number. 

25.2  Community  reinvestment  obligation. 

25.3  Purposes. 

25.4  Scope. 

25.5  Definitions. 

25.8  Assessment  standards  —  summary. 
25.7  Lending  Test. 

_    25.8  Investment  Test. 

25.9  Service  Test. 

25.10  Composite  ratings. 

25.11  Alternative  assessment  methods. 

25.12  Service  area  —  delineation. 
25.1JS  Loan  data  —  collection,  reporting,  and 

disclosure. 

25.14  Public  file  and  disclosura. 

25.15  Public  notice  by  banks. 

25.16  Publication  of  planned  examinaUon 
schedule. 

25. 1 7  EfCact  of  ratings  —  corporate 
applications. 

25.18  TransiUon  rules. 

Appendix  A  lo  Part  23— CRA  Loan  Data 
Fomial 

AidlMrity:  12  U.S.C  21,  22,  26.  27.  30.  36, 
93a,  161.  215.  215a,  481, 1814, 1816. 1818. 
1828(c).  and  2901  thiough  2907. 

f  29.1    Authority  and  0MB  comrol  numtier. 

(a)  Authority.  The  authority  for  this 
part  is  12  U.S.C  21.  22,  26,  27,  30.  36, 
93a.  161.  215,  215a,  481,  1814,  isft. 
1818. 1828(c).  and  2901  through  2907. 

(b)  OMB  control  number.  The 
-  collection  of  information  requirements 

contained  in  this  part  were  approved  by 
the  Office  of  Management  and  Budget 
under  OMB  control  number  1557-0160. 

f2S.2   Coipinunity  rslnvMtnMnt  gbMdatlon. 
National  banks  have  a  continuing  and 
affirmative  obligation  to  help  meet  the 
credit  needs  of  their  communities, 
including  low-  and  moderate-inconte 
areas,  consistent  with  safe  and  sound 
operations. 

925.3    Purposes. 

The  purposes  of  this  part  are  to 
implement  the  community  reinvestment 
obligation  of  national  banks;  to  explain 
how  the  Office  of  the  Comptroller  of  the 
Currency  (OCC)  assesses  the 
perfoornance  of  national  banks  in 
satisfying  the  community  reinvestment 
obligation;  and  to  describe  how  that 
performance  is  taken  into  account  in 
certain  corporate  applications. 

f29.4   Scope. 

(a)  General.  This  part  applies  to  all 
insured  national  banks  that  are  in  the 
business  of  extending  credit  to  the 
public,  including  wholesale  and 
limited-purpose  banks. 

(b)  Banks  not  engaged  in  lending 
activities.  This  part  does  not  apply  to 


banks  that  engage  solely  in  the 
correspondent  banking  business,  trust 
company  business,  or  the  business  of 
acting  as  a  clearing  agent.  Such 
institutions,  although  they  are  chartered 
as  banks,  do  not  perform  commercial  or 
retail  banking  services  and  do  not 
extend  credit  to  the  public  for  their  own 
account. 

(c)  Federal  branches  and  agencies.  As 
provided  in  §  28.102  of  this  chapter,  this 

fiart  does  not  apply  to  Federal  agencies, 
imited  Federal  branches,  and 
uninsured  Federal  branches.  However, 
this  part  does  apply  to  insured  Federal 
branches.  References  in  this  part  to 
"head  office"  mean,  in  the  case  of 
insured  Federal  branches  of  foreign 
banks,  the  principal  branch  within  the 
U.iited  States.  The  "service  area"  of  an 
insured  Federal  branch  refers  to  the 
community  or  communities  located 
within  the  United  States  served  by  the 
branch  as  described  in  §  25.12.  The 
phrase  "office  or  group  of  offices"  refers 
to  insured  branches  located  within  the 
United  States. 

S25.5    Oennttions. 

For  purposes  of  this  part,  the 
following  definitions  apply: 

(a)  Automated  Teller  Machines 
(ATMs)  means  immobile,  automated, 
unstayed  banking  facilities  at  which 
deposits  are  received,  checks  paid,  or 
money  lent. 

(b)  Bmnches  means  staffed  banking 
facilities  (shared  or  unshared)  with  a 
fixed  site  at  which  deposits  are  received 
or  checks  paid  or  money  lent,  including 
mini -branches  in  grocery  stores  or 
branches  operated  in  conjunction  with 
any  other  local  businesses,  churches,  or 
other  non-profit  organizations. 

(c)  Consumer  loans  means  closed-end 
loans  extended  to  a  natural  person 
primarily  for  personal,  family,  or 
household  purposes,  but  does  not 
include  home  mortgage  loans  as  defined 
in  paragraph  (e)  of  this  section,  credit 
card  loans,  or  motor  vehicle  loans. 

(d)  Geographies  means  census  tracts 
or  block  numbering  areas. 

(e)  Home  mortgage  loans  means 
closed-end  loans  that  are  mortgage  loans 
as  defined  in  section  303(1)  of  the  Home 
Mortgage  Disclosure  Act  (HMDA)  (12 
U.S.C  2802(1)),  and  implementing 
regulations. 

(f)  Illegal  discrimination  means 
discrimination  on  a  prohibited  basis  as 
set  forth  in  the  Equal  Credit 
Opportunity  AxU,  15  U.S.C  1691 
through  1691  f,  or  the  Fair  Housing  Act, 
42  U.S.C  3601  through  3619. 

(g)  Indirect  loans  means  loans  made 
indirectly  by  a  bank  through 
participation  in  a  loiding  consortium  In 
which  lenders  pool  their  resources,  by 


subsidiaries  of  the  bank,  by  non- 
chartered  affiliates  fimded  by  the  bank, 
or  by  lawful  investments  in  or  with 
community  development  and  affordable 
housing  lenders,  women-owned  or 
minority-owned  financial  institutions, 
low-income  credit  unions,  and  others 
that  lend  to  low-  and  moderate-income 
geographies  and  individuals. 

(h)  Loans  or  investments  benefiting 
low-  and  moderate-income  geographies 
or  persons  means  loans  or  investments 
where  the  proceeds  are  provided  to, 
invested  in.  used  by  or  ^erwise 
directly  benefit— 

(1)  Persons  that  reside  in  low-  or 
moderate-income  geographies  or  have 
low  or  moderate  incomes: 

(2)  Businesses  located  in  low-  or 
moderate-income  geographies  or 
employing  mostly  persons  residing  in 
such  geographies; 

(3)  Ncm-profit  organizations  located  in 
low-  or  moderate-income  geographies  or 
providing  services  mainly  to  persons 
residing  In  such  geographies;  or 

(4)  Construction  or  renovation  of 
facilities  located  in  low-  or  moderate- 
income  geographies  or  providing 
serx'jces  mainly  to  persons  residing  in 
such  geographies. 

(i)  Low-  and  moderate-income 
geographies  means  geographies  where 
the  median  family  income  is  less  than 
80%  of  the  median  family  income  for 
the  Metropolitan  Statistical  Area  (MSA) 
er  (in  the  case  of  geographies  outside  a 
MSA)  less  than  80%  of  the  non- 
metropolitan  state-wide  median  family 
income  for  the  state  in  which  the 
geography  is  located. 

( 1 )  Um-income  geographies  means 
geographies  where  the  median  family 
income  is  less  than  50%  of  the  median 
family  income  for  the  Metropolitan 
Statistical  Area  (MSA)  or  (in  the  case  of 
geographies  outside  a  MSA)  less  than 
50%  of  the  non-metropolitan  state-wide 
median  family  income  for  the  state  in 
which  the  geography  is  located. 

(2)  Moderate-income  geographies 
means  geographies  where  the  median 
family  incrane  is  at  least  50%  and  less 
than  80%  of  the  median  family  income 
for  the  Metropolitan  Statistical  Area 
(MSA)  or  (in  the  case  of  geographies 
outside  a  MSA)  at  least  50%  and  less 
than  80%  of  the  non-metropolitan  state- 
wide median  family  Income  for  the  state 
in  which  the  geography  is  located. 

(j)  Reportable  loans  means  home 
mortgage  loans,  consiuner  loans,  and 
loans  to  small  businesses  and  small 
farms. 

(k)  Retail  banks  means  insured  banks 
that  are  in  the  buaness  of  extending 
credit  to  the  public  and  that  make  a 
significant  amount  of  reportable  loans. 
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(1)  Small  banks  means — (1) 
Independent  banks  with  total  assets  of 
less  than  $250  million:  or 

(2)  Banks  with  total  assets  of  less  than 
$250  million  that  are  subsidiaries  of  a 
holding  company  with  total  banking 
and  thrift  assets  of  less  than  $250 
million. 

(m)  Small  businesses  means  private 
for-profit  organizations  that  had  for  the 
calendar  or  fiscal  year  preceding  the 
making  of  the  loan — 

(1)  Average  annual  gross  receipts  of 
less  than  $10  million  for  a  concern 
providing  services;  or 

(2)  Up  to  500  employees  for  a 
manufacturing  concern. 

(n)  Small  farms  means  private 
organizations  engaged  in  farming 
operations  with  average  annual  gross 
receipts  of  less  than  $500,000  for  the 
calendar  or  fiscal  year  preceding  the 
making  of  the  loan. 

(o)  Wholesale  and  limited-purpose 
banks  means  insured  banks  that  are  in 
the  business  of  extending  credit  to  the 
public  but  make  no  significant  amount 
of  reportable  loans. 

1 25.6    Aaaeasment  standards— eummary. 

(a)  Except  for  banks  assessed  under 
the  special  standards  of  §  25.11,  the 
OCXI  assesses  a  bank's  CRA  performance 
as  described  in  this  section.  The  OCX 
reviews,  among  other  things,  the  bank's 
CRA  public  file  and  any  signed,  written 
comments  about  the  bank's  CRA 
performance  submitted  to  the  bank  or 
the  OCC.  In  assessing  a  bank's  CRA 
performance,  the  OCC  considers 
whether  the  bank  is  helping  to  meet  the 
credit  needs  of  its  entire  community.  In 
examinations,  however,  the  OCC  pays 
particular  attention  to  the  bank's  record 
of  helping  to  meet  the  credit  needs  in 
low-  and  moderate-income  geographies. 
That  record  is  primarily  evaluated  using 
three  measures:  the  Lending  Test 
(described  in  §25.7),  the  Investment 
Test  (described  in  §  25.8)  and  the 
Service  Test  (described  in  §  25.9).  Based 
on  these  separate  assessments,  the  OCC 
assigns  the  bank  one  of  four  overall 
composite  ratings  as  described  in 

S  25.10.  The  four  composite  ratings  are 
Outstanding,  Satisfactory,  Needs  to 
Improve,  and  Substantial 
Noncompliance. 

(b)  The  composite  ratings  reflect  the 
extent  of  compliance  orfloncompliance 
with  the  community  reinvestment 
obligation  described  in  §  25.2.  A  bank 
that  receives  a  composite  rating  of 
Substantial  Noncompliance  shall  be 
subject  to  enforcement  actions  pursuant 
to  12  U.S.C  1818. 

(c)  This  part  and  the  CRA  do  not 
require  any  bank  to  make  loans  or 
investments  that  are  expected  to  result 


in  losses  or  are  otherwise  inconsistent 
with  safe  and  sound  operations. 
However,  banks  are  permitted  and 
encouraged  to  develop  and  apply 
flexible  underwriting  standards  (that  are 
consistent  with  safe  and  sound 
operations)  for  loans  that  benefit  low- 
and  moderate- income  geographies  or 
individuals. 

§25.7    Landing  Test 

(a)  Summary.  The  Lending  Test 
evaluates  primarily  whether  a  retail 
bank  is  making  loans  in  low-  and 
moderate-income  geographies  as  well  as 
to  wealthier  geographies.  The  test 
examines  direct  lending  by  the  bank 
itself  and,  if  the  bank  elects,  indirect 
lending  to  the  extent  permitted  by  this 
part. 

(b)  Standards.  The  OCC  rates  a  bank's 
lending  performance  in  a  service  area 
under  the  following  rebuttable 
presumptions. 

(1)  Outstanding.  Subject  to  rebuttal, 
the  OCC  presumes  a  bank  is  lending  in 
an  outstanding  fashion  if — 

(i)  The  bank's  market  share  of 
reportable  loans  in  low-  and  moderate- 
income  geographies  in  its  service  area 
significantly  exceeds  its  market  share  of 
reportable  loans  in  the  remainder  of  its 
service  area:  and 

(ii)  Either: 

(A)  It  has  made  a  significant  amount 
of  reportable  loans  in  the  vast  majority 
of  the  low-  and  moderate-income 
geographies  in  its  service  area:  or 

(B)  Its  reportable  loans  to  low-  and 
moderate-income  geographies  in  its 
service  area  represent  a  substantial 
percentage  of  its  reportable  loans  in  its 
service  area  (provided  that  the  bank 
does  not  unreasonably  exclude  low-  and 
moderate-income  geographies  from  its 
lending). 

(2)  High  Satisfactory.  Subject  to 
rebuttal,  the  OCC  presumes  an 
institution  is  lending  in  a  high 
satisfactory  fashion  if — 

(i)  The  bank's  market  share  of 
reportable  loans  in  low-  and  moderate- 
income  geographies  in  its  service  area  is 
at  least  roughly  comparable  to  its  market 
share  of  reportable  loans  in  the 
remainder  of  its  service  area;  and 

(ii)  Either: 

(A)  It  has  made  a  significant  amount 
of  reportable  loans  in  most  of  the  low- 
and  moderate-income  geographies  in  its 
service  area:  or 

(B)  Its  reportable  loans  to  low-  and 
moderate-income  geographies  in  its 
service  area  represent  a  very  significant 
percentage  of  its  reportable  loans  in  its 
service  area  (provided  that  the  bank 
does  not  unreasonably  exclude  low-  and 
moderate-income  geographies  from  its 
lending). 


(3)  Low  Satisfactory.  Subject  to 
rebuttal,  the  OCC  presumes  a  bank  is 
lending  in  a  low  satisfactory  fashion  if^ 

(i)  The  bank's  market  share  of 
reportable  loans  in  low-  and  moderate- 
income  geographies  in  its  service  area  is 
at  least  roughly  comparable  to  its  market 
share  of  reportable  loans  in  the 
remainder  of  its  service  area;  and 

(ii)  Either 

(A)  It  has  made  a  significant  amount 
of  reportable  loans  in  many  of  the  low- 
and  moderate-income  geographies  in  its 
service  area:  or 

(B)  Its  reportable  loans  to  low-  and 
moderate-income  geographies  in  its 
service  area  represent  a  significant 
percentage  of  its  reportable  loans  in  its 
service  area  (provided  that  the  bank 
does  not  unreasonably  exclude  low-  and 
moderate-income  geographies  from  its 
lending). 

(4)  Needs  to  Improve.  Subject  to 
rebuttal,  the  OCC  presumes  a  bank 
needs  to  improve  its  record  under  the 
Lending  Test  if — 

(i)  The  bank's  market  share  of 
reportable  loans  in  low-  and  moderate- 
income  geographies  in  its  service  area  is 
less  than,  and  not  roughly  comparable 
to,  its  market  share  of  reportable  loans 
in  the  remainder  of  its  service  area;  or 

(ii)  It  has  made  reportable  loans  in 
only  a  few  of  the  low-  and  moderate- 
income  geographies  in,its  service  area, 
and  reportable  loans  to  low-  and 
moderate-income  geographies  in  its 
service  area  represent  an  insignificant 
percentage  of  its  reportable  loans  in  its 
service  area. 

(5)  Substantial  Noncompliance. 
Subject  to  rebuttal,  the  OCC  presumes  a 
bank  is  in  substantial  noncompliance 
with  the  Lending  Test  if — 

(i)  The  bank's  market  share  of 
reportable  loans  in  low-  and  moderate- 
income  geographies  in  its  service  area  is 
significantly  less  than  its  market  share 
of  reportable  loans  in  the  remainder  of 
its  service  area;  and 

(ii)  It  has  made  very  few,  if  any, 
reportable  loans  in  the  low-  and 
moderate-income  geographies  in  its 
service  area. 

(c)  Method  of  computation — (1) 
General.  For  purposes  of  the  Lending 
Test,  the  OCC,  rather  than  the  bank,  is 
responsible  for  making  the 
computations.  The  OCC  bases  such 
computations  upon  the  bank's  reported 
loan  data  required  under  §  25.13  and  the 
aggregate  reported  loan  data  supplied  by 
the  Federal  financial  supervisory 
agencies.  In  making  lending  test 
computations,  the  OCC  measures  market 
share,  amount  of  loans,  and  percentage 
using  both  volume  of  loans  and  number 
of  loans. 
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(2)  Market  share.  The  OCC  computes 
market  share  for  volume  and  number  of 
loans  for  eacJi  type  of  reportable  loans: 
Home  mortgage  loans,  consumer  loans, 
and  small  business  and  farm  loans.  The 
OCC  awards  an  overall  market  share 
performance  rating  after  weighing  each 
lending  category  based  on  such  factors 
as  the  needs  of  the  community  being 
served,  the  bank's  capabilities  and 
business  plans,  and  the  degree  to  which 
the  bank's  performance  with  respect  to 
one  of  the  loan  categories,  in  fact, 

balances  or  compensates  for  its  ' 

performance  under  another  category, 
(d)  Adjustments.  (1)  The  OCC  may 
increase  a  bank's  lending  rating  if  the 
bank  participates  in  a  program  for  giving 
further  reviews  to  loan  applications  that 
would  otherwise  be  denied.  More  credit 
will  be  given  for  such  a  program  if  it  is 
done  in  conjunction  with  a  community 
organization  in  such  a  way  that  the 
organization  either  participates  in  the 
review  or  offers  applications  from  low- 
and  moderate-income  individuals  that 
the  bank  will  consider  for  credit.  The 
OCC  may  also  increase  the  rating  if  the 
bank  has  made  a  substantial  amoimt  of 
loans  requiring  creative  or  innovative 
underwriting  (while  maintaining  a  safe 
and  sound  quality)  or  loans  for  which 
there  is  particular  need,  such  as  loans 
for  multifamiJy  housing  construction 
and  rehabilitation,  loans  to  start-u^. 
very  small  businesses  or  community 
development  organizations  or  facilities 
and  loans  to  very  low-income 
individuals  and  areas.  The  OCC  will 
also  consider  favorably  in  reaching  a 
rating  loans  made  to  third  parties,  such 
as  community  development 
organizations  and  intermediariesv  that 
make  loans  or  facilitate  lending  in  low- 
and  moderate-income  geographies,  even 
if  the  loans  by  the  bank  are  not 
reportable  under  this  part,  are  not  made 
to  third  parties  in  the  bank's  service 
area,  or  are  made  to  third  parties  that 
serve  service  areas  other  than  the 
bank's. 

(2)  In  exceptional  cases,  the  OCC  may 
reduce  a  rating  achieved  under  tliis 
section  if  it  concludes  that  the 
quantitative  measures  in  this  section  fail 
to  reflect  the  bank's  actual  record  of 
lending  to  low-  or  moderate-income 
individuals  or  geographies. 

(e)  Indirect  lending.  (1)  If  the  bank 
elects,  the  OCC  will  attribute  to  a  bank 
its  reported  attributable  indirect  loans. 

(2)  In  the  usual  case,  the  indirect 
loans  attributable  to  a  bank  equal  the 
bank's  percentage  share  (based  on  the 
level  of  the  bank's  investment  or 
participation)  of  each  loan  made 
through  the  entity  in  which  the  bank 
has  invested  or  participated. 
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(3)  At  the  option  of  all  investing  or 
participating  institutions,  an  alternative 
method  of  attributing  loans  among  the 
investing  or  participating  institutions 
may  be  established,  hi  no  case,  however: 

(i)  May  the  indirect  loans  attributed  to 
any  bank  exceed  its  percentage  share  of 
the  total  loans  (measured  in  both 
number  and  volume)  made  directly  by 
the  lending  entity  in  which  the 
institutions  invested  or  participated; 

(ii)  May  the  investors  or  participants 
claim,  in  the  aggregate,  indirect  loans 
(measured  in  both  number  and  volume) 
in  excess  of  the  loans  actually  made  in 
any  geography  by  the  lending  entity  in 
which  they  invested  or  participated;  or 

(iii)  May  any  bank  be  assigned  a 
disproportionate  share  of  all  loans 
(measured  in  both  number  and  volume) 
made  in  low-  and  moderate-income 
geographies  by  a  lending  entity  in 
which  the  institutions  invested  or 
participated. 

(4)  If  a  bank  elects,  indirect  loans 
attributed  to  a  bank  under  this 
paragraph  (e)  may  be  included  in 
"reportable  loans"  for  purposes  of  the 
Lending  Test  if  a  bank  reports  them 
under  §25.13. 

(f)  Application  to  wholesale  and 
limited-purpose  banks.  The  Lending 
Test  of  this  section  does  not  apply  to 
wholesale  or  limited-purpose  banks.  In 
evaluating  the  record  of  wholesale  and 
limited-purpose  banks  in  satisfying  their 
community  reinvestment  obligation,  the 
OCC  uses  the  Investment  Test  in  §  25.8 
instead  of  the  standards  of  paragraph  (b) 
of  this  section.  For  purposes  of 
assigning  a  composite  rating  as 
described  in  §25.10,  the  OCC 
substitutes  a  wholesale  or  limited- 
purpose  bank's  rating  under  the 
Investment  Test  for  a  rating  under  the 
Lending  Test. 

(g)  Rebutting  presumptions.  A  bank 
can  rebut  a  presumptive  rating  under 
this  section  by  clearly  establishing  to 
the  satisfaction  of  the  OCC  that  the 
quantitative  measures  in  this  section  do 
not  accurately  present  its  lending 
performance  because,  among  other 
reasons — 

(1)  The  quantitative  measures  of  this 
section  do  not  reflect  the  bank's 
significant  amount  of  loans  benefiting 
low-  and  moderate-income  geographies 
or  persons: 

(2)  Other  quantitative  measures  of  the 
bank's  lending  performance 
demonstrate  a  higher  level  than  that 
reflected  by  the  measures  under  this 
section; 

(3)  Peculiarities  in  the  demographics 
of  the  bank's  service  area  exist  that 
significantly  distort  the  quantitative 
measures  of  this  section; 


(4)  Economic  or  legal  limitations 
peculiar  to  the  bank  or  ilk  service  area 
or  unusual  general  eoonoraic  con'iitions 
have  affected  its  performance  and  ought 
to  be  considered:  or 

(5)  The  bank's  performance  as 
measured  by  the  market  share 
component  of  the  Lending  Test  does  not 
reflect  its  overall  lending  performance 
because  of  the  extraordinarily  high  level 
of  performance,  in  the  aggregate,  by 
lenders  in  the  bank's  service  area. 

S2S.8   investment  test 

(a)  Summary.  The  Investment  Test 
evaluates  banks  on  the  amount  of  their 
investments  benefiting  low-  and 
moderate-income  geographies  or 
persons. 

(b)  Standards.  The  OCC  rates  a  bank's 
investment  performance  under  the 
following  rebuttable  presumptions: 

(1)  Outstanding.  Subject  to  rebuttal, 
the  OCC  presumes  a  bank  is  providing 
qualified  investments  in  an  outstanding 
fashion  if  the  bank  has  made  such 
investments  in  an  amount  that  is 
substantial  as  compared  to  its  capital. 

(2)  High  satisfactory.  Subject  to 
rebuttal,  the  OCC  presumes  a  bank  is 
providing  qualified  investments  in  a 
high  satisfactory  fashion  if  the  bank  has 
made  such  investments  in  an  amount 
that  is  very  significant  as  compared  to 
its  capital. 

(3)  Low  satisfactory.  Subject  to 
rebuttal,  the  OCC  presumes  a  bank  is 
providing  qualified  investmenU  in  a 
low  satisfactory  fashion  if  the  bank  has 
made  such  investments  in  an  amount 
that  is  significant  as  compared  to  its 
capital. 

(4)  Needs  to  improve.  Subfect  to 
rebuttal,  the  OCC  presumes  a  bank 
needs  to  improve  its  record  of  providing 
qualified  investments  if  the  bank  has 
made  such  investments  in  an  amount 
that  is  insignificant  as  compared  to  its 
capital 

(5)  Substantial  noncompliance. 
Subject  to  rebuttal,  the  OCC  presumes  a 
bank  is  in  substantial  noncompliance 
with  the  Investment  Test  if  the  bank  has 
devoted  very  little,  if  any,  capital  to 
quahfied  investments. 

(c)  Qualified  investments.  Qualified 
investments  are  lawful  investments  that 
demonstrably  benefit  low-  and 
moderate-income  geographies  or 
persons  in  the  bank's  service  area. 
Qualified  investments  may  include 
investments: 

(1)  In  support  of  affordable  housing, 
small  business,  consumer,  and  other 
economic  development  initiatives; 

(2)  In  community  development  banks, 
community  development  corporations, 
community  development  projects,  small 
business  investment  corporations. 
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minority  small  business  investment 
corporations  and  minority-  and  women 
owned  financial  institutions  and  other 
community  development  financial 
intermediaries; 

(3)  In  consortia  or  other  structures 
serving  low-  and  moderate- income 
individuals  and  neighborhoods  and 
poor  rural  areas: 

(4)  In  state  and  local  government 
agency  housing  bonds  or  state  and  local 
government  revenue  bonds  specifically 
aimed  at  helping  low-  and  moderate- 
income  communities  and  individuals. 

(d)  Capital.  For  purposes  of  the 
Investment  Test,  the  OCC  will  evaluate 
the  amount  of  qualified  investments 
against  the  amount  of  the  bank's  risk- 
based  capital. 

(e)  Benefit  to  service  area.  In  order  to 
be  eligible  as  a  qualified  investment 
under  paragraph  (c)  of  this  section,  the 
activity  or  entity  supported  by  an 
investment  need  not  solely  benefit  the 
bank's  service  area.  However,  the 
activity  or  entity  supported  by  the 
investment  must  significantly  benefit 
low-  and  moderate-income  geographies 
or  persons  in  the  bank's  service  area. 

(T)  Exclusion  of  indirect  loans. 
Investments  that  a  bank  has  elected  to 
report  as  indirect  lending  under  the 
Lending  Test  are  not  counted  as 
qualifiwl  investments  under  this  Test. 

(g)  Gmnts.  Grants  that  would 
constitute  qualified  investments  were 
they  in  the  form  of  investments  will  be 
treated  as  qualified  investments  for 
purposes  of  the  Investment  Test.  A  bank 
may  also  donate,  sell  on  favorable  terms, 
or  make  available  on  a  rent-free  basis 
any  branch  which  is  located  in  a 
predominately  minority  neighborhood 
to  a  minority  depository  institution  or 
women's  depository  institution  as 
defined  in  12  U.S.C.  2907. 

(h)  Application  to  wholesale  and 
limited  purpose  banks.  For  purposes  of 
determining  qualified  investments 
under  paragraph  (c)  of  this  section,  the 
service  area  of  wholesale  and  limited 
purpose  banks  is  defined  to  include  all 
low-  and  moderate-income  geographies 
or  persons  within  the  United  States  and 
'    its  territories.  Loans  by  wholesale  and 
limited  purpose  banks  that  would 
constitute  qualified  investments  were 
they  in  the  form  of  investments  will  be 
treated  as  qualified  investments  for  the 
purposes  of  the  Investment  Test. 

(i)  Adjustments  to  Investment  Test. 
The  OCC  may  adjust  a  bank's  rating 
under  the  Investment  Test.  Adjustments 
may  increase  or,  in  exceptional  cases, 
decrease  the  rating.  In  making  these 
adjustments  the  OCC  considers  whether 

(1)  The  bank's  qualified  investments 
are  particularly  innovative  or  meet  a 
special  need,  or  if  the  bank's  activities 


in  connection  with  its  qualified 
investments  have  been  particularly 
complex,  innovative  or  intensive  for  a 
bank  of  its  size,  or  involve  innovative 
partnerships  with  community 
organizations  (examples  include  helping 
to  establish  an  entity  to  conduct 
community  development  activities  or 
providing  significant  service  or 
assistance  in  support  of  a  qualified 
investment);  or 

(2)  The  bank  has  made  a  large  amount 
of  investments  that  would  be  qualified 
investments  but  for  the  fact  that  they  fail 
to  benefit  the  bank's  service  area  as 
required  by  paragraph  (e)  of  this  section, 
provided  the  bank  has  not  neglected 
investments  that  benefit  its  service  area. 

§25.9    Service  test 

(a)  Summary.  The  Service  Test 
evaluates  the  accessibility  of  a  retail 
bank's  branches  and  the  extent  to  which 
any  bank  provides  other  services  that 
enhance  credit  availability.  The  Service 
Test  does  not  require  a  bank  to  expand 
the  size  of  its  branching  network  or  to 
operate  facilities  at  a  loss.  Appropriate 
consideration  is  given  to  the  limitations 
faced  by  banks  with  a  small  number  of 
branches.  The  OCC  evaluates  retail 
banks  with  multiple  branches  under  the 
Service  Test  primarily  on  the  extent  to 
which  they  offer  branches.  The  OCC 
evaluates  wholesale  and  limited- 
purpose  banks  on  the  extent  to  which 
they  provide  other  services  that  enhance 
credit  availability. 

(b)  Standards  for  retail  banks.  The 
OCC  rates  a  retail  bank's  service 
performance  in  a  service  area  under  the 
following  rebuttable  presumptions. 

(1)  Outstanding.  Subject  to  rebuttal, 
the  OCC  presumes  a  bank  is  providing 
service  in  an  outstanding  fashion  if  a 
substantial  percentage  of  the  bank's 
branches  are  located  in  or  readily 
accessible  to  low-  and  moderate-income 
geographies  in  its  service  area. 

(2)  High  sati^ctory.  Subject  to 
rebuttal,  the  OCC  presumes  a  bank  is 
providing  service  in  a  high  satisfactory 
fashion  if  a  very  significant  percentage 
of  the  bank's  branches  are  located  in  or 
readily  accessible  to  low-  and  moderate- 
income  geographies  in  its  service  area. 

(3)  Low  satisfactory.  Subject  to 
rebuttal,  the  OCC  presumes  a  bank  is 
providing  service  in  a  low  satisfactory 
fashion  if  a  significant  percentage  of  the 
bank's  branches  are  located  in  or  readily 
accessible  to  low-  and  moderate-income 
geographies  in  its  service  area. 

(4)  Needs  to  improve.  Subject  to 
rebuttal,  the  OCC  presumes  a  bank 
needs  to  improve  its  record  of  providing 
service  if  an  insignificant  percentage  of 
the  bank's  branches  are  located  in  or 


readily  accessible  to  low-  and  moderate- 
income  geographies  in  its  service  area. 

(5)  Substantial  noncompliance. 
Subject  to  rebuttal,  the  OCC  presumes  a 
bank  is  in  substantial  noncompliance 
with  the  Service  Test  if  very  few,  if  any, 
of  the  bank's  branches  are  located  in  or 
readily  accessible  to  low-  and  moderate- 
income  geographies  in  its  service  area. 

(c)  Aajustments  for  retail  banks.  If 
necessary,  the  OCC  adjusts  a  retail 
bank's  rating  to  reflect  more  accurately 
the  service  provided  to  low-  and 
moderate-income  geographies  and 
individuals. 

(1)  Adjustment  to  reflect  more 
accurately  branch  service.  The  OCC  may 
adjust  a  bank's  record  upward  or 
downward  to  reflect  more  accurately  its 
branch  service  to  low-  or  moderate- 
income  geographies  or  individuals. 
Downward  adjustments  will  occur  only 
in  exceptional  cases.  In  determining  the 
appropriateness  and  degree  of  any 
adjustment,  the  OCC  may  consider  the 
bank's  record  of  opening  and  closing 
branches.  The  OCC  may  also  consider 
whether  branches  in  or  readily 
accessible  to  low-  and  moderate-income 
geographies  actually  serve  low-  and 
moderate-income  individuals  and 
whether  branches  not  located  in  or 
readily  accessible  to  such  geographies 
are  nonetheless  serving  low-  and 
moderate-income  individuals.  The  OCC 
may  also  take  into  amount  significant 
differences  in  the  quantity,  quality  or 
types  of  services  offered  to  low-  or 
moderate-income  individuals  or 
geographies  and  similar  considerations. 

(2)  Adjustment  to  reflect  other 
services  that  promote  credit  availability. 
The  OCC  may  adjust  a  bank's  rating 
upward  \o  reflect  a  strong  record  of 
offering  or  supporting  services  that 
promote  credit  availability  for  low-  and 
moderate-income  geographies  or 
individuals.  These  services  include 
credit  counseling,  low-cost  check 
cashing,  "lifeline"  checking  accounts, 
financial  planning,  home  ownership 
counseling,  loan  packaging  assisting 
small  and  minority  businesses, 
partnerships  with  community-based 
organizations  to  promote  credit-related 
services,  extensive  provision  of  ATMs 
or  other  non-branch  delivery  systems 
that  are  particularly  accessible  and 
convenient  to  low-  and  moderate- 
income  geographies  or  individuals,  and 
similar  programs. 

(d)  Application  to  wholesale  and 
limited-purpose  banks.  The  OCC  rates  a 
wholesale  or  limited-purpose  bank's 
service  performance  under  the  following 
rebuttable  presumptions: 

(1)  Outstanding.  Subject  to  rebuttal, 
the  OCC  presumes  a  bank  is  providing 
service  in  an  outstanding  fashion  if  it  is 
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providing  a  substantial  amount  of  the 
services  described  in  paragraph  (c)(2)  of 
this  section  or  providing  substantial 
support  for  organizations  that  furnish 
such  services. 

(2)  High  satisfactory.  Subject  to 
rebuttal,  the  OCC  presumes  a  bank  is 
providing  service  in  a  high  satisfactory 
fashion  if  it  is  providing  a  very 
significant  amount  of  the  services 
described  in  paragraph  (c)(2)  of  this 
section  or  providing  very  significant 
support  for  organizations  that  furnish 
such  services. 

(3)  Low  satisfactory.  Subject  to 
rebuttal,  the  OCC  presimies  a  bank  is 

S)roviding  service  in  a  low  satisfactory 
ashion  if  it  is  providing  a  significant 
amount  of  the  services  described  in 
paragraph  (c)(2)  of  this  section  or 
providing  significant  support  for 
organizations  that  furnish  such  services. 

(4)  Needs  to  improve.  Subject  to 
rebuttal,  the  OCC  presumes  a  bank 
needs  to  improve  its  record  of  providing 
service  if  it  is  providing  an  insignificant 
amount  of  the  services  described  in 
paragraph  (c)(2)  of  this  section  or 
providing  insignificant  support  for 
organizations  that  furnish  such  services. 

(5)  Substantial  noncompliance. 
Subject  to  rebuttal,  the  OCC  presumes  a 
bank  is  in  substantial  noncompliance 
with  the  Service  Test  if  it  provides  very 
few.  if  any,  services  described  in* 
paragraph  (c)(2)  of  this  section  or  very 
little,  if  any.  support  for  organizations 
that  furnish  such  services. 

(e)  Rebutting  presumptions.  A  bank 
can  rebut  a  presumptive  rating  under 
this  section  by  clearly  estabfishing  to 
the  satisfaction  of  the  OCC  that  the 
quantitative  measures  in  this  section  do 
not  accurately  represent  its  service 
performance  because,  among  other 
reasons — 

(1)  The  quantitative  measures  of  this 
section  do  not  reflect  the  bank's 
significant  degree  of  services  that 
promote  credit  availability  to  low-  and 
moderate-income  geographies  or 
persons; 

(2)  Peculiarities  in  the  demographics 
of  the  bank's  service  area  exist  that 
significantly  distort  the  quantitative 
measiires  of  this  section;  or 

(3)  Limitations  imposed  by  the  bank's 
financial  condition,  economic  or  legal 
limitations  on  branch  operation  or 
location,  or  similar  circumstances  have 
affected  its  performance  and  ought  to  be 
considered. 

S2S.10    Composile  ratings. 

(a)  Composite  rating  standards.  OOC 
assigns  composite  ratings  as  follows: 

(1)  Base  rating.  For  retail  banks,  the 
bank's  rating  under  the  Lending  Test 
forms  the  basis  for  its  composite  rating. 


For  wholesale  or  limited-purpose  banks, 
the  bank's  rating  under  the  Investment 
Test  serves  as  the  basis  for  the 
composite  rating.  The  base  rating  under 
this  paragraph  is  adjusted  as  described 
in  paragraphs  (a)(2)  and  (a)(3)  of  this 
section. 

(2)  Effect  of  investment  rating.  For 
retail  banks,  the  base  rating  is  increased 
by  two  levels  if  the  bank  has  an 
outstanding  rating  in  the  Investment 
Test  or  by  one  level  if  the  bank  has  a 
high  satisfactory  rating  in  the 
Investment  Test. 

(3)  Effect  of  service  rating.  The  base 
rating  is  increased  by  one  tevel  if  the 
bank  has  an  outstanding  rating  in  the 
Service  Test  and  is  decreased  by  one 
level  if  the  bank  has  a  rating  of 
substantial  non-compliance  in  the 
Service  Test. 

(4)  Final  composite  rating.  Subject  to 
paragraph  (b)  of  this  section,  the  OCC 
converts  the  rating  resulting  from 
paragraphs  (a)(1)  through  (a)(3)  of  this 
section  into  a  final  composite  rating  as 
described  in  this  paragraph.  High 
satisfactory  and  low  satisfactory  ratings 
are  both  scored  as  satisfactory  in  the 
final  composite  rating.  A  bank  that 
would  otherwise  receive  a  composite 
rating  of  needs  to  improve  will  receive 
a  final  composite  rating  of  substantial 
noncompliance  if  the  bank  received  no 
better  than  a  needs  to  improve  rating  on 
both  of  its  last  two  examinations. 

(b)  Effect  of  discrimination.  Evidence 
that  a  bank  has  engaged  in  illegal 
discrimination  may  affect  the  bank's 
CRA  rating.  Notwithstanding  paragraph 
(a)  of  this  section  and  subject  to  rebuttal, 
the  OCC  assigns  a  bank  a  final 
composite  rating  lower  than  satisfactory 
if  the  bank  has — 

(1)  Engaged  in  a  pattern  or  practice  of 
illegal  discrimination  that  it  has  not 
corrected  fully;  or 

(2)  Committed  an  isolated  act  of 
illegal  discrimination  of  which  it  has 
knowledge  and  that  it  has  not  corrected 
fully  or  is  not  in  the  process  of 
correcting  fully. 

(c)  Multiple  service  areas.  Where  a 
bank  operates  in  more  than  one  service 
area,  the  OCC  conducts  Lending. 
Investment  and  Service  tests  in  a  sample 
of  all  of  the  service  areas  in  which  a 
bank  operates.  The  OCC  assigns  separate 
composite  CRA  ratings  to  the  bank's 
performance  in  each  of  the  service  areas 
studied.  A  list  of  the  service  areas  in 
which  the  bank's  CRA  performance  was 
examined,  along  with  the  rating 
assigned  to  the  bank's  CRA  record  in 
each  of  the  service  areas,  shall  be 
included  in  the  bank's  public 
performance  evaluation.  The  overall 
rating  for  the  bank  reflects  the 


performance  of  the  bank  in  the  service 
areas  studied. 

S2S.11 .  Altsmativs ssssssmsnt msttiods. 

(a)  Small  bank  assessment  standards. 
A  small  bank  (as  defined  in  S  25.5(1)) 
may  choose  to  have  the  OCC  assess  its 
CRA  performance  under  this  section 
rather  than  the  general  standards 
described  in  §§  25.6  through  25.10. 

(1)  The  OOC  presumes  a  small  bank's 
overall  CRA  performance  is  satisfactory 
if  the  bank: 

(i)  Has  a  reasonable  loan-to-deposit 
ratio  (a  ratio  of  60  percent,  adjusted  for 
seasonal  variation,  is  presumed  to  be 
reasonable)  given  its  size,  its  financial 
condition,  and  the  credit  needs  in  its 
service  area; 

(ii)  Makes  the  majority  of  its  loans  in 
its  service  area; 

(iii)  Has  a  good  loan  mix  [i.e.,  makes, 
to  the  extent  permitted  by  law  and 
regulation,  a  variety  of  loans  to 
customere  across  economic  levels); 

(iv)  Has  no  legitimate,  bona-fide 
complaints  from  community  members; 

(v)  Has  not  engaged  in  a  pattern  or 
practice  of  illegal  discrimination  that  it 
has  not  corrected  fully;  and  has  not 
committed  isolated  acts  of  illegal 
discrimination,  of  which  it  has 
knowledge,  that  it  has  not  corrected 
fully  or  is  not  in  the  process  of 
correcting  fully;  and 

(vi)  In  tne  case  of  a  bank  already 
subject  to  reporting  home  mortgage 
lending  data  under  HMDA,  has  a 
reasonable  geographic  distribution  of 
such  loans. 

(2)  A  small  bank  that  meets  each  of 
the  standards  for  a  satisfactory  rating 
under  this  paragraph  and  exceeds  some 
or  all  of  those  standards  may  warrant 
consideration  for  an  overall  rating  of 
outstanding.  In  assessing  whether  a 
small  bank's  CRA  record  is  outstanding, 
the  OCC  will  consider  the  extent  to 
which  the  bank's  loan-to-deposit  ratio, 
its  lending  to  its  service  area,  and  its 
loan  mix  exceed  the  standards  for  a 
satisfactory  rating.  In  addition,  at  the 
option  of  the  bank,  the  OOC  vfill 
evaluate: 

(i)  Its  record  of  making  qualified 
investments  (as  describ^  in  §  25.8(c)); 
and 

(ii)  Its  record  of  providing  branches. 
ATMs,  and  other  services  that  enhance 
credit  availability  or  in  other  ways  meet 
the  convenience  and  needs  of  low-  and 
moderate-income  persons  in  its  service 
area. 

(3)  A  small  bank  that  fails  to  meet  or 
exceed  all  of  the  standards  for  a 
satisfactory  rating  under  this  paragraph 
is  not  presumed  to  be  performing  in  a 
less  than  satisfactory  manner.  Rather, 
for  those  banks,  the  OCC  conducts  a 
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more  extensire  examination  of  the 
bank's  loan-to-deposit  record,  its  record 
of  lending  to  its  local  community,  and 
its  loan  mix.  The  OCC  will  also  contact 
members  of  the  commimity.  particularly 
in  response  to  complaints  about  the 
bank,  and  review  the  flndings  of  its 
most  recent  fair  lending  examination.  In 
addition,  at  the  option  of  the  bank,  the 
OCC  will  assess: 

(i)  Its  record  of  making  qualified 
investments  (as  described  in  8  2S.8(c)); 
and 

(ii)  Its  record  of  providing  branches, 
ATMs,  and  other  services  that  enhance 
credit  availability  or  in  other  ways  serve 
the  convenience  and  needs  of  low-  and 
moderate-income  persons  in  its  service 
area. 

(4)  Mukiph  service  areas.  If  a  small 
bank  operates  in  more  than  one  service 
area,  the  CXX  evaluates  the  bank's 
performance  in  all  of  those  service 
areas. 

(b)  Strategic  plan  assessment.  (1)  As 
an  alternative  to  being  rated  after  the 
fact  under  the  lending,  service  and 
investment  tests  or  the  small  bank 
assessment  method,  a  bank  may  submit 
to  the  OCC  for  approval  a  strategic  plan 
detailing  how  the  bank  proposes  to  meet 
its  CRA  obligation. 

(i)  The  plan  must  be  submitted  at  least 
three  months  prior  to  the  proposed 
effective  date  of  the  plan  so  that  the 
OCC  has  sufficient  time  to  review  the 
plan  and  to  determine  whether  to 
approve  it 

(ii)  A  bank  submitting  a  proposed 
plan  for  approval  must  publish  notice  in 
a  newspaper  of  general  circulation  in 
each  of  its  service  areas  stating  that  a 
plan  has  been  svibmitted  to  the  OCC  for 
review,  that  copies  of  the  plan  are 
available  for  review  at  offices  of  the 
bank,  and  that  comments  on  the 
proposed  plan  may  be  sent  to  the  OCC 
in  accord  with  §§  5.10  and  5.11  of  this 
chapter. 

(iii)  The  OCC  assesses  every  plan 
under  the  standards  of  this  part  and  will 
not  approve  a  plan  unless  it  provides 
measurable  goals  against  which 
.  subsequent  performance  can  be 
evaluated  and  the  proposed 
performance  is  at  least  overall 
satisfactory  under  the  standards  of  this 
part. 

(iv)  No  plan  may  have  a  term  that 
exceeds  two  years.  Further,  during  the 
term  of  a  plan,  the  bank  may  petition 
the  OCC  to  approve  an  amendment  to 
the  plan  on  grounds  that  a  material 
change  in  circnmstances  has  made  the 
plan  no  longer  appropriate. 

(2)  The  OCC  will  assen  the 
performance  of  a  bank  operating  under 
an  approved  pisn  to  determine  if  the 
bank  has  met  or  exceeded  the  plan 


goals.  However,  if  the  bank  fails  to  meet 
or  exceed  the  preponderance  of  the 
measurable  goals  set  forth  in  the  plan. 
its  performance  will  be  evaluated  under 
the  lending,  service  and  investment 
tests  or  the  small  bank  assessment 
method,  as  applicable. 


f2&12   Service 

(a)  The  effective  lending  territory  of  a 
retail  bank  defines  the  bank's  service 
area.  The  effective  lending  territory  is 
that  area  around  each  ofGce  or  group  of 
offices  where  the  preponderance  of 
direct  reportable  loans  made  through 
the  office  or  offices  are  locked. 

(b)  Subiect  to  rebuttal,  a  bank's  service 
area  is  presumed  to  be  acceptable  if  the 
area  is  broad  enough  to  include  low- 
and  moderate-income  geographies  and 
does  not  arbitrarily  exclude  low-  and 
moderate-income  seographies. 

(c)  A  bank  can  snow  that  its  service 
area  is  acceptable  despite  its  failure  to 
satisfy  the  criteria  of  paragraph  (b)  of 
this  section  by  clearly  demonstrating  to 
the  satisfaction  of  the  OCC  that  the 
criteria  of  paragraph  (b)  of  this  section 
are  inappropriate  because,  for  example, 
there  are  no  low-  or  moderate-income 
geographies  within  any  reasonable 
distance  given  the  size  and  financial 
condition  of  the  bank. 

(d)  The  OCC  can  reiect  as 
unacceptable  a  service  area  meeting  the 
criteria  of  paragraph  (b)  of  this  section 
if  the  OOC  fin<^  that  the  service  area 
does  not  accurately  reflect  the  true 
effective  lending  territory  of  the  bank  or 
reflects  past  redlining  or  illegal 
discrimination  by  the  bank. 

(e)  A  bank  shaU  delineate  more  than 
one  service  area  when  the  geographies 
it  serves  extend  substantially  across 
state  boundaries  or  extend  substantially 
across  boundaries  of  a  Metropolitan 
Statistical  Area. 

(f)  A  bank  whose  business 
predominantly  consists  of  serving 
persons  who  ai;^  active  duty  or  retired 
military  personnel  or  their  dependents 
and  who  are  located  outside  its  local 
community  or  communities  may 
delineate  a  "military  community"  for 
those  customers  as  a  service  area. 

(g)  A  wholesale  or  limited-purpose 
bank  need  not  delineate  a  service  area. 

(h)  A  bank  shall  compile  and 
maintain  a  list  of  all  the  geographies 
within  its  service  area  or  areas  and  a 
map  of  each  service  aree  showing  the 
geographies  contained  therein. 

f2S.13 


(a)  Every  beidc.  except  small  banks 
electing  the  small  bank  assessment 
method,  ^all  collect  and  maintain  the 
following  data  on  its  government 


insured  and  other  reportable  loans: 
number  of  written  applications,  number 
of  application  denials,  number  and 
amount  of  approvals,  number  and 
amount  of  loans  purchased,  and  number 
and  amount  of  indirect  loans  the  bank 
elects  to  have  evaluated  using  the 
lending  test.  All  information  is  to  be 
provided  by  the  geography  where  the 
loan  is  located. 

(1)  A  bank  choosing  to  be  rated  under 
the  strategic  plan  assessment  described 
in  8  25.11(b)  is  not  relieved  from  its 
obligation  to  report  the  data  as  required 
by  this  section. 

(2)  The  information  required  under 
this  section  shall  be  collected; 

(i)  Beginning  July  1, 1994,  for  the 
remaining  six  months  of  1994.  A 
summary  of  the  bank's  data  for  the  six 
months  shall  be  submitted  to  OCC  by 
January  31. 1995. 

(ii)  Beginning  January  1, 1995,  on  an 
annual  basis,  a  sununary  of  the  bank's 
data  collected  under  this  section  shall 
be  submitted  to  OCC  by  January  31  of 
the  following  year.  The  summary  data 
shall  be  submitted  in  the  format 
prescribed  in  appendix  A  of  this  part. 

(3)  Small  business  loan  data  shall  be 
collected,  reported,  and  disclosed  in  the 
summary  format  described  in  paragraph 
(a)  of  this  section  for  the  following 
categories:  small  businesses  with 
average  annual  gross-feceipts  of  less 
than  S250.000.  Uiose  with  average 
annual  gross  receipts  of  $250,000  or 
more  and  less  than  $1  million:  those 
with  average  annual  gross  receipts  of  $1 
million  or  more  and  less  than  $10 
million:  and  manufacturing  businesses 
with  average  annual  gross  receipts  of 
$10  miUion  or  more  and  less  than  500 
employees. 

(4)  Home  mortgage  loan  data  shall  be 
collected,  reported,  and  disclosed  in  the 
summary  format  described  in  paragraph 
(a)  of  this  section  for  the  following 
categories:  1-4  family  home  purchase, 
1-4  family  home  improvement.  1-4 
family  refinancings,  and  multi-family 
loans. 

(b)  The  OCC  will  make  summary  data 
collected  pursuant  to  this  section 
available  to  the  public  and  to  the  banks. 
The  data  will  be  used  by  the  OCC  to 
apply  the  Lending  Test  under  8  25.7. 

(c)  For  purposes  of  this  section,  a  loan 
is  located  in  a  geography  as  follows: 

(1)  Consumer  loans  are  located  in  the 
geography  where  the  borrower  resides. 

(2)  Loans  secured  by  real  estate  are 
located  in  the  geography  where  the 
relevant  real  estate  b  located. 

(3)  Small  business  loans  are  located  in 
the  geography  where  the  headquarters 
or  principal  office  of  the  business  is 
located. 
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(4)  Small  farm  loans  are  located  in  the 
geography  where  the  farm  property  is 
located. 

(d)  A  bank  is  not  required  to  report 
under  this  section  indirect  loans  unless 
the  bank  elects  to  have  the  indirect 
loans  attributed  to  it  as  described  in 
825.7(e)  for  purposes  of  the  Lending 
Test.  If  a  bank  elects  to  report  its 
indirect  loans,  it  shall  report  all 
attributable  indirect  loans  outside  low- 
or  moderate-income  geographies  as  well 
as  loans  inside  such  geographies. 

825.14    Public  flie and  dlsclosura. 

(a)  Banks  shall  maintain  files  that  are 
readily  available  for  public  inspection 
containing  the  information  required  by 
this  section. 

(b)  Each  bank  shall  include  in  its 
public  file  the  following  information — 

(1)  All  signed,  written  comments 
received  from  the  public  for  the  current 
year  and  past  two  calendar  years  that 
specifically  relate  to  the  bank's 
performance  in  helping  to  meet  the 
credit  needs  of  its  community  or 
communities,  and  any  response  to  the 
comments  by  the  bank; 

(2)  A  copy  of  the  public  section  of 
bank's  most  recent  CRA  Performance 
Evaluation  prepared  by  the  OCC  The 
bank  shall  place  this  copy  in  the  public 
file  within  30  business  days  after  its 
receipt  from  the  OCC;  and 

(3)  A  list  of  the  bank's  service  areas 
and  the  geographies  within  each  service 
area  and  a  map  of  each  service  area 
showing  the  geographies  contained 
therein. 

(c)  A  bank  that  is  not  a  small  bank 
shall  include  in  its  public  file  the 
lending  data  the  bank  has  reported  to 
the  OCC  under  8  25.13  for  the  current 
and  past  two  calendar  years. 

(d)  A  small  bank  shall  include  in  its 
public  file  the  bank's  Loan-to-Deposit 
ratio  computed  at  the  end  of  the  most 
recent  calendar  year. 

(e)  A  bank  that  has  been  approved  to 
be  assessed  under  a  strategic  plan  as 
described  in  §  25.11(b)  shall  include  in 
its  Dublic  file  a  copy  of  that  plan. 

(0  Each  bank  that  receivea  a  less  than 
satisfactory  rating  during  its  most  recent 
examination  shall  include  in  its  public 
file  a  description  of  its  current  efforts  to 
improve  its  performance  in  helping  to 
meet  community  credit  needs. 

(g)  A  bank  shall  maintain  its  public 
file  or  required  portions  of  the  file  at  the 
following  offices — 

(1)  Head  offices  shall  have  a  copy  of 
the  complete  public  file;  and 

(2)  Branches  shall  have  copies  of  all 
materials  in  the  public  file  relating  to 
the  service  area  in  which  the  branch  is 
located. 

(h)  A  bank  shall  provide  copies  of  the 
information  in  the  public  file  to 


members  of  the  public  upon  request.  A 
bank  may  charge  a  reasonable  fee  not  to 
exceed  the  cost  of  reproduction  and 
mailing  (if  applicable). 

§25.15    Put>llc  notice  by  ttanks. 

A  bank  shall  provide,  in  the  public 
lobby  of  its  head  office  and  each  branch, 
the  public  notice  set  forth  in  this 
section.  Bracketed  material  shall  be 
used  only  by  banks  having  more  than 
one  service  area.  The  last  two  sentences 
shall  be  included  only  if  the  bank  is  a 
subsidiary  of  a  holding  company  and 
the  last  sentence  only  if  the  company  is 
not  prevented  by  statute  from  acquiring 
additional  banks. 

Community  Reinvestment  Act  Notice 

Under  the  Federal  Community 
Reinvestment  Act  (CRA).  the 
Comptroller  of  the  Currency  evaluates 
and  enforces  our  compliance  with  our 
obligation  to  help  meet  the  credit  needs 
of  this  community  consistent  with  safe 
and  sound  operations.  The  Comptroller 
also  takes  our  CRA  performance  into 
account  when  the  Comptroller  decides 
on  certain  applications  submitted  by  us. 
Your  involvement  is  encouraged.  You 
should  know  that: 

You  may  look  at  and  obtain  in  this  ofTjce 
information  on  our  perfonnance  in  this 
community.  This  information  includes  a  file 
of  all  signed,  written  comments  received  by 
us,  any  resfxmses  we  have  made  to  the 
comments,  evaluations  by  the  Comptroller  of 
our  CRA  performance,  and  data  on  the  loans 
we  have  made  in  this  community  during  the 
past  two  years.  (Current  CRA  information  on 
our  performance  in  other  communities 
served  by  us  is  available  at  our  head  office, 
located  at .) 

You  may  send  signed,  written  comments 
about  our  CRA  performance  in  helping  to 
meet  community  credit  needs  to  (title  and 
address  of  bank  official)  and  to  the  Deputy 
Comptroller  (address).  Your  letter,  together 
with  any  response  by  us,  may  be  made 
public. 

You  may  ask  the  Comptroller  to  look  at  any 
comments  received  by  the  Deputy 
Comptroller.  You  also  may  request  from  the 
Deputy  Comptroller  an  announcement  of  out 
applications  covered  by  the  CRA  filed  with 
the  Comptroller.  We  are  a  subsidiary  of 
(name  of  holding  company),  a  bank  holding 
company.  You  may  request  from  the  Federal 
Reserve  Bank  of  (city,  address)  an 
announcement  of  applications  covered  by  the 
CRA  filed  by  bank  holding  companies. 

S  25.16    Publication  of  planned 
examination  sclMdule. 

The  OCC  will  publish  at  least  30  days 
in  advance  of  the  beginning  of  each 
calendar  quarter  ^  list  of  the  banks  that 
are  scheduled  for  CRA  examinations  in 
that  quarter.  Any  member  of  the  public 
may  submit  comments  to  the  OCC 
regarding  the  CRA  performance  of  any 
bank  whose  name  appears  on  the  list. 


S  2S.17    Effect  of  ratings— corporata 
appllcatfcMis. 

(a)  The  OCC  takes  into  account  the 
applicant's  record  of  performance  in 
considerine  applications  for— 

(1)  Establishment  of  a  domestic 
branch.  ATM,  or  other  facility  with  the 
ability  to  accept  deposits; 

(2)  Relocation  of  the  main  office,  a 
branch  office  or  ATM; 

(3)  Merger  or  consolidation  with  or 
the  acquisition  of  assets  or  assumption 
of  liabilities  of  a  federally-insured 
depository  institution;  and 

(4)  Conversion  of  a  federally-insured 
depository  institution  to  a  national  bank 
charter. 

(b)  An  applicant  for  a  national  bank 
charter  (other  than  a  fiaderally-insured 
depository  institution)  shall  submit  a 
description  of  its  proposed  CRA 
performance  when  the  application  is 
made.  In  considering  the  application, 
the  OCC  takes  into  account  the  bank's 
proposed  CRA  performance. 

(c)  In  considering  CRA  performance 
in  a  corporate  application,  the  OCC  will 
take  into  account  any  views  expressed 
by  State  or  other  Federal  financial 
supervisory  agencies  or  other  interested 
parties,  which  are  submitted  in 
accordance  with  the  OCC's  procedures 
set  forth  in  part  5  of  this  chapter  or 
825.16. 

(d)  In  the  OCC's  consideration  of  the 
bank's  CRA  record  in  a  corporate 
application,  the  CRA  rating  assigned  to 
a  bank  is  an  important,  and  often 
controlling,  factor.  However,  the  rating 
is  not  conclusive  evidence  of 
performance.  Absent  other  evidence  on 
performance,  CRA  ratings  generally 
affect  corporate  applications  as  follows: 

(1)  An  'outstanding"  rating  generally 
will  result  in  a  finding  that  the  CRA 
aspect  of  the  application  is  consistent 
with  approval  of  the  application  and 
will  receive  extra  weight  in  reviewing 
the  application. 

(2)  A  "satisfactory"  rating  generally 
will  result  in  a  finding  that  the  CRA 
aspect  of  the  application  is  consistent 
with  approval  of  the  application. 

(3)  A  "needs  to  improve"  rating 
generally  will  be  an  adverse  factor  in  the 
CRA  aspect  of  the  application,  and 
absent  demonstrated  improvement  in 
the  bank's  CRA  performance  or  other 
countervailing  factors,  generally  will 
result  in  denial  or  conditional  approval 
of  the  application. 

(4)  A  "substantial  noncompliance" 
rating  generally  will  be  so  adverse  a 
finding  on  the  CRA  aspect  of  the 
application  as  to  result  in  denial  of  the 
application. 

825.18    Transition  rules. 

(a)  Data  collection.  The  data 
collection  and  reporting  requirements  of 
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§25.13  will  go  into  effect  )uly  1. 1994. 
Data  collected  from  July  1, 1994  to  year 
end  must  be  reported  to  the  OOC  no 
later  than  January  31, 1995.  Thereafter 
banks  will  collect  data  on  an  annual 
basis  and  the  data  shall  be  reported  no 
later  thaa  January  31  of  the  following 
year. 

(b)  Assessment  standards.  Evaluation 
under  the  new  standards  is  mandatory 
after  July  1. 1995,  except  that,  until 
April  1, 1996.  for  good  cause,  an 
institution  may  request  the  CXX  to 
evaluate  it  under  the  standards  in  place 
prior  to  (efiective  date  of  final 
regulation).  During  the  time  period  from 
April  1, 1995  until  July  1, 1995.  a  bank 
may.  at  its  option,  choose  to  be 
evaluated  under  the  new  stand«ds  or 
under  the  standards  in  place  prior  to 
(effective  date  of  Hnal  regulation). 

(c)  Strategic  plan.  If  a  bank  elects  to 
be  evaluated  under  an  approved 
strategic  plan  during  the  transition 
period,  a  bank  roay  submit  a  strategic 
plan  anytiflne  after  [effective  date  of  fmal 
regulation). 

Id)  Corporate  applications.  If  the  first 
rating  a  hank  receives  under  the  new 
standards  (whether  that  rating  is  given 
during  the  transition  period  or  after  the 
new  standards  become  efEective)  is  more 
than  one  rating  category  below  the  last 
.rating  the  bank  received  prior  to 
(effia^va  date  of  final  regulation],  the 
OOC  will  not  disapprove  any  corporate 
application  or  take  any  other 
enforcement  action  against  the  bank 
based  on  that  lower  rating  if  the  OCC 
has  determined  that  the  drop  in  the 
bank's  rating  occurred  despite  the 
bank's  good  faith  efforts  to  perform  at 
least  satisfactorily  under  the  new 
standards. 

2.  Appendix  A  to  part  25  is  added  as 
set  forth  in  the  common  preamble. 

Appendix  A  to  Part  25— CRA  Loan  DaU 
Format 

Dated:  December  2. 1993. 
Eugene  A.  Lurfwig, 
Comptroller  of  the  Currency. 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Chapter  N 

For  the  reasons  outlined  in  the 
preamble,  the  Board  proposes  to  amend 
12  CFR  chapter  II  as  set  forth  below: 

3.  Part  228  is  revised  to  read  as 
follows: 

PART  22&-COMMUIIITY 
REINVESTMENT  (REGULATION  BB) 

Sk. 

228.1  Authority. 

225.2  Community  reinvestment  obligation. 


228.3    Purposes. 
22t.4    Sc(^. 

228.5  D«fiaiUon«. 

228.6  Assessment  standards — nuamwy. 

228.7  Lending  Test 

228.8  Investnent  Test 

228.9  Serrice  Test. 

22a.  10    Composits  ratings. 

228.11  AJteniative  assessment  methods. 

228.12  Service  area — delineation. 

228.13  Loan  data  collection,  reporting,  and 
disclosure. 

228.14  Pu)>iic  file  and  disclosure. 

228.15  Public  notice  by  banks. 

228.16  Publicatiaa  of  planned  namination 
schedule. 

228.17  ESectof  ratings— applications. 

229.18  Transition  rules. 

Appendix  A  to  Part  228    CRA  Loaa 
Data  Format 

Authority:  12  U.S.C  321,  325. 1814. 1816. 
1828. 1842.  and  2901  et  aeq. 

§228.1    Authority. 

(a)  The  Board  of  Governors  of  the 
Federal  Reserve  System  issues  this  part 
to  implement  the  Community 
Reinvestment  Act  (12  U.S.C  2901  et 
seq.).  The  regulations  comprising  this 
part  are  issued  under  the  authority  of 
the  Community  Reinvestment  Act  and 
under  the  provisions  of  the  United 
States  Code  authorizing  the  Board  to 
conduct  examinations  of  State-chartered 
banks  that  are  members  of  the  Federal 
Reserve  System  (12  U.S.C.  325).  to 
conduct  examinations  of  bank  holding 
companies  and  their  subsidiaries  (12 
U.S.C  1844).  and  to  consider 
applications  for  domestic  branches  by 
state  member  banks  (12  U.S.C  321).  for 
federal  deposit  insurance  in  connection 
with  applications  for  membership  in  the 
Federal  Reserve  System  by  state  banks 
(12  U.S.C  321. 1814. 1816).  for  merger 
in  which  the  resulting  bank  would  be  a 
state  member  bank  (12  U.S.C  1828),  and 
for  formation  of.  acquisitions  of  banks 
by.  and  mergers  of.  bank  holding 
companies  (12  U.S.C  1842). 

(bj  Information  collection 
requirements  contained  in  this  part  have 
been  approved  by  the  Office  of 
Management  and  Budget  imder  the 
provisions  of  44  U.S.C.  3501  et  seq.  and 
have  been  assigned  0MB  No. . 

S  228.2    Community  reinvastment 
obligalioft. 

State  member  banks  have  a 
continuing  and  affirmative  obligation  to 
help  meet  the  credit  needs  of  their 
communities,  including  low-  and 
moderate-income  areas,  consistent  with 
safe  and  sound  operations. 

S228.3    Purposes. 

The  purposes  of  this  part  are  to 
implement  the  community  reinvestment 
obligation  of  State  member  banks,  to 


explain  bow  the  Board  assesses  the 
performance  of  State  member  banks  in 
satisfying  the  community  reinvestment 
obligation;  and  to  describe  how  that 
performance  is  taken  into  account  in 
certain  applications. 

228.4    Scope. 

(a)  General.  This  part  applies  to  all 
insured  State  member  banks  that  are  in 
the  business  of  extending  credit  to  the 

fiublic,  including  wholesale  and 
imited-purpose  banks. 

(b)  Banks  not  engaged  in  lending 
activities.  This  part  does  not  apply  to 
banks  that  engage  solely  in  the 
correspondent  banking  business,  trust 
company  business,  or  the  business  of 
acting  as  a  clearing  agent.  Such 
institutions,  although  they  are  chartered 
as  banks,  do  not  perform  commercial  or 
retail  banking  services  and  do  not 
extend  credit  to  the  public  for  their  own 
account. 

(c)  Applications  by  bank  holding 
companies.  Section  228.17  applies  to 
applications  filed  by  bank  holding 
companies  under  section  3  of  the  Bank 
Holding  Company  Act. 

$228.S    OeMnMona. 

For  purposes  of  this  part,  the 
following  definitions  apply: 

(a)  Automated  Teller  Machines 
(ATMs)  means  immobile,  automated, 
unstaffed  banking  facilities  at  which 
deposits  are  received,  checks  paid,  or 
money  lent 

(b)  Branches  means  staffied  banking 
facilities  (shared  or  unshared)  with  a 
fixed  site  at  which  deposits  are  received 
or  checks  paid  or  money  lent,  including 
mini-branches  in  grocery  stores  or 
branches  operated  in  conjunction  with 
any  other  local  businesses,  churches,  or 
other  non-profit  organizations. 

(c)  Consumer  loans  means  closed-end 
loans  extended  to  a  natural  person 
primarily  for  personal,  family,  or 
household  purposes,  but  does  not 
include  home  mortgage  loans  as  defined 
in  paragraph  (e)  of  this  section,  credit 
card  loans,  or  motor  vehicle  loans. 

(d)  Geographies  means  census  tracts, 
or  block  numbering  areas. 

(e)  Home  mortgage  loans  means 
closed-end  loans  that  are  mortgage  loans 
as  defined  in  section  303(1)  of  the  Home 
Mortgage  Disclosure  Act  (12  U.S.C 
2802(1),  hereinafter  HMDA)  and 
implementing  regulations. 

(f)  Illegal  discrimination  means 
discrimination  on  a  prohibited  basis  as 
set  forth  in  the  Equal  Credit 
Opportunity  Ad.  15  U.S.C  1691 
through  1691f.  or  the  Fair  Housing  Act, 
42  U.S.C.  3601  through  3619. 

(g)  Indirect  loans  means  loans  made 
indirectly  by  a  bank  through 
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jarticipation  in  a  lending  consortium  in 
which  lenders  pool  their  resources,  by 
subsidiaries  of  the  bank,  by  affiliates 
funded  by  the  bank,  or  by  lawful 
investments  in  or  with  community 
development  and  affordable  housing 
lenders,  women-owned  or  minority- 
owned  financial  institutions,  low- 
income  credit  imions,  and  others  that 
lend  to  low-  and  moderate-income 
geographies  and  individuals. 

(h)  Loans  or  investments  benefiting 
low-  and  moderate-income  geographies 
or  persons  means  loans  or  investments 
where  the  proceeds  are  provided  to, 
invested  in,  used  by  or  otherwise 
directly  benefit  the  following  entities: 

(1)  Persons  that  reside  in  low-  or 
moderate-income  geographies  or  have 
low  or  moderate  incomes; 

(2)  Businesses  located  in  low-  or 
moderate-income  geographies  or 
employing  mostly  persons  residing  in 
such  geographies: 

(3)  Non-profit  organizations  located  in 
low-  or  moderate-income  geographies  or 
providing  services  mainly  to  persons 
residing  in  such  geographies:  or 

(4)  Construction  or  renovation  of 
facilities  located  in  low-  or  moderate- 
income  geographies  or  providing 
services  mainly  to  f>ersons  residing  in 
such  geographies. 

(i)  Low-  and  mcderate-income 
geographies  means  geographies  where 
the  median  family  income  is  less  than 
80%  of  the  median  family  income  for 
the  Metropolitan  Statistical  Area  (MSA) 
or  (in  the  case  of  geographies  outside  a 
MSA)  less  than  80%  of  the  non- 
metropolitan  State-wide  median  family 
income  for  the  State  in  which  the 
geography  is  located. 

(1)  Low-income  geographies  means 
geographies  where  the  median  family 
income  is  less  than  50%  of  the  median 
family  income  for  the  Metropolitan 
Statistical  Area  (MSA)  or  (in  the  case  of 
geographies  outside  a  MSA)  less  than 
50%  of  the  non-metropolitan  State-wide 
median  fiamily  income  for  the  State  in 
which  the  geography  is  located. 

(2)  Moderate-income  geographies 
means  geographies  where  the  median 
family  income  is  at  least  50%  and  less 
than  80%  of  the  median  family  income 
for  the  Metropolitan  Statistical  Area 
(MSA)  or  (in  the  case  of  geographies 
outside  a  MSA)  at  least  50%  and  less 
than  80%  of  the  non-metropolitan  State- 
wide median  family  income  for  the 
State  in  which  the  geography  is  located. 

(j)  Reportable  loans  means  home 
mortgage  loans,  consumer  loans,  and 
loans  to  small  businesses  and  small 
farms. 

(k)  Retail  banks  means  insured  banks 
that  are  in  the  business  of  extending 


credit  to  the  public  and  that  make  a 
significant  amount  of  reportable  loans. 
(I)  Small  banks  means: 

(1)  Independent  banks  with  total 
assets  of  less  than  $250  million;  or 

(2)  Banks  with  total  assets  of  le^  than 
$250  million  that  are  subsidiaries  of  a 
holding  company  with  total  banking 
and  thrift  assets  of  less  than  $250 
million. 

(m)  Small  businesses  means  private 
for-profit  organizations  that  had  for  the 
calendar  or  fiscal  year  preceding  the 
making  of  the  loan: 

(1)  Average  annual  gross  receipts  of 
less  than  $10  million  for  a  concern 
providing  services;  or 

(2)  Up  to  500  employees  for  a 
manufacturing  concern. 

(a)  Small  farms  means  private 
organizations  engaged  in  farming 
operations  with  average  annual  gross 
receipts  of  less  than  $500,000  for  the 
calendar  or  fiscal  year  preceding  the 
making  of  the  loan. 

(0)  Wholesale  and  limited-purpose 
banks  means  insured  banks  mat  are  in 
the  business  of  extending  credit  to  the 
public  but  make  no  significant  amount 
of  reportable  loans. 

%  228.8    Assessment  standarda— summary. 

(a)  Except  for  banks  assessed  under 
the  special  standards  of  §  228.11,  the 
Board  assesses  a  bank's  CRA 
performance  as  described  in  this 
section.  The  Board  reviews,  among 
other  things,  the  bank's  CRA  public  file 
and  any  signed,  written  comments  about 
the  bank's  CRA  performance  submitted 
to  the  bank  or  the  Board.  In  assessing  a 
bank's  CRA  performance,  the  Board 
considers  whether  the  bank  is  helping  to 
meet  the  credit  needs  of  its  entire 
community.  In  examinations,  however, 
the  Board  pays  particular  attention  to 
the  bank's  record  of  helping  to  meet  the 
credit  needs  in  low-  and  moderate- 
income  geographies.  That  record  is 
primarily  evaluated  using  three 
measures:  the  Lending  Test  (described 
in  §  228.7),  the  Investment  Test 
(described  in  §  228.8),  and  the  Service 
Test  (described  in  §  228.9).  Based  on 
these  separate  assessments,  the  Board 
assigns  the  bank  one  of  four  overall 
composite  ratings  as  described  in 

§  228.10.  The  four  composite  ratings  are 
Outstanding,  Satisfactory,  Needs  to 
Improve,  and  Substantial 
Noncompliance. 

(b)  The  composite  ratings  reflect  the 
extent  of  compliance  or  noncompliance 
with  the  community  reinvestment 
obligation  described  in  §  228.2.  A  bank 
that  receives  a  composite  rating  of 
Substantial  Noncompliance  shall  be 
subject  to  enforcement  actions  pursuant 
to  12  U.S.C  1818. 


(c)  This  part  and  the  CRA  do  not 
require  any  bank  to  make  loans  or 
investments  that  are  expected  to  result 
in  losses  or  are  otherwise  inconsistent 
with  safe  and  sound  operations. 
However,  banks  are  permitted  and 
encouraged  to  develop  and  apply 
flexible  underwriting  standards  (that  are 
consistent  with  safe  and  sound 
operations)  for  loans  that  benefit  low- 
and  moderate-income  geographies  or 
individuals. 

§228.7    LeiKlngtesL 

(a)  Summary.  The  lending  test 
evaluates  primarily  whether  a  retail 
bank  is  making  loans  in  low-  and 
moderate-income  geographies,  as  well 
as  to  wealthier  geographies.  The  test 
examines  direct  lending  by  the  bank 
itself  and,  if  the  bank  elects,  indirect 
lending  to  the  extent  permitted  by  this  - 
part. 

(b)  Standards.  The  Board  rates  a 
bank's  lending  performance  in  a  service 
area  under  the  following  rebuttable 
presumptions. 

(1)  Outstanding.  Subject  to  rebuttal, 
the  Board  presumes  a  bank  is  lending  in 
an  outstanding  fashion  if: 

(i)  The  bank's  market  share  of 
reportable  loans  in  low-  and  moderate- 
income  geographies  in  its  service  area 
significantly  exceeds  its  market  share  of 
reportable  loans  in  the  remainder  of  its 
service  area;  and 

(ii)  Either 

(A)  It  has  made  a  significant  amount 
of  reportable  loans  in  the  vast  majority 
of  the  low-  and  moderate-income 
geographies  in  its  service  area;  or 

(B)  Its  reportable  loans  to  low-  and 
moderate-income  geographies  in  its 
service  area  represent  a  substantial 
percentage  of  its  reportable  loans  in  its 
service  ares  (provided  that  the  bank 
does  not  unreasonably  exclude  low-  and 
moderate-income  geographies  or 
persons  fit>m  its  lending). 

(2)  High  satisfactory.  Subject  to 
rebuttal  the  Board  prestmies  an 
institution  is  lending  in  a  high 
satisfactory  fashion  if: 

(i)  The  bank's  market  share  of 
reportable  loans  in  low-  and  moderate- 
income  geographies  in  its  service  area  is 
at  least  roughly  comparable  to  its  market 
share  of  reportable  loans  in  the 
remainder  of  its  service  area;  and 

(ii)  Either 

(A)  It  has  made  a  significant  amount 
of  reportable  loans  in  most  of  the  low- 
and  moderate-income  geographies  in  its 
service  area;  or 

(B)  Its  reportable  loans  to  low-  and 
moderate-income  geographies  in  its 
service  area  represent  a  very  significant 
percentage  of  its  reportable  loans  in  its 
service  area  (provided  that  the  bank 
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does  not  unreasonably  exclude  low-  and 
moderate-income  geographies  from  its 
lending). 

(3)  Low  satisfactory.  Subject  to 
rebuttal,  tbe  Board  presumes  a  bank  is 
lending  in  a  low  satisfactory  fashion  if: 

(i)  The  bank's  market  share  of 
reportable  loans  in  low-  and  moderate- 
income  geographies  in  its  service  area  is 
at  least  roughly  comparable  to  its  market 
share  of  reportable  loans  in  tbe 
remainder  of  its  service  area;  and 

(ii)  Either 

(A)  It  has  made  a  significant  amount 
of  reportable  loans  in  many  of  the  low- 
and  moderate-income  geographies  in  its 
service  area:  or 

(B)  Its  reportable  loans  to  low-  and 
moderate-income  geographies  in  its 
service  area  represent  a  significant 
percentage  of  its  reportable  loans  in  its 
service  area  (provided  that  the  bank 
does  not  unreasonably  exclude  low-  and 
moderate-income  geographies  from  its 
lending). 

(4)  Needs  to  improve.  Subject  to 
rebuttal,  the  Board  presumes  a  bank 
needs  to  improve  its  record  under  the 
Lending  Test  if: 

(i)  Tbe  bank's  market  share  of 
reportable  loans  in  low-  and  moderate- 
income  geographies  in  its  service  area  is 
less  than,  and  not  roughly  comparable 
to,  its  market  share  of  reportable  loans 
in  tbe  remainder  of  its  service  area;  or 

(ii)  It  has  made  reportable  loans  in 
only  a  few  of  tbe  low-  and  moderate- 
income  geographies  in  its  service  area, 
and  reportable  loans  to  low-  and 
moderate-income  geographies  in  its 
service  area  represent  an  insignificant 
percentage  of  its  reportable  loans  in  its 
service  area. 

(5)  Substantial  noncompliance. 
Subject  to  rebuttal,  tbe  Board  presumes 
a  baifik  is  in  substantial  noncompliance 
with  the  Lending  Test  if: 

(i)  The  bank's  market  share  of 
reportable  loans  in  low-  and  moderate- 
income  geographies  in  its  service  area  is 
significantly  less  than  its  market  share 
of  reportable  loans  in  the  remainder  of 
its  service  area;  and 

(ii)  It  has  made  very  few,  if  any, 
reportable  loans  in  the  low-  and 
moderate-income  geographies  in  its 
service  area. 

(c)  Method  of  computation — (1) 
General.  For  purposes  of  the  Lending 
Test,  the  Board,  rather  than  the  bank,  is 
responsible  for  making  the 
computations.  The  Board  bases  such 
computations  upon  the  bank's  reported 
loan  data  required  under  §  228.13  and 
the  aggregate  reported  loan  data 
supplied  by  the  Federal  financial 
supervisory  agencies.  In  making  lending 
test  computations,  the  Board  measures 
market  share,  amount  of  loans,  and 


percentage  using  both  volume  of  loans 
and  number  of  loans. 

(2)  Market  share.  The  Board  computes 
market  share  for  volume  and  number  of 
loans  for  each  type  of  reportable  loans: 
home  mortgage  loans,  consumer  loans, 
and  small  business  and  farm  loans.  The 
Board  awards  an  overall  market  share 
performance  rating  after  weighing  each 
lending  category  based  on  such  factors 
as  the  needs  of  the  community  being 
served,  the  bank's  capabilities  and 
business  plans,  and  the  degree  to  which 
the  bank's  performance  with  respect  to 
one  of  the  loan  categories,  in  fact, 
balances  or  compensates  for  its 
p>erformance  under  another  category. 

(d)  Adjustments.  (1)  The  Board  may 
increase  a  bank's  lending  rating  if  the 
bank  participates  in  a  program  for  giving 
further  reviews  to  loan  applications  that 
would  otherwise  be  denied.  More  credit 
will  be  given  for  such  a  program  if  it  is 
done  in  conjunction  with  a  community 
organization  in  such  a  way  that  the 
organization  either  participates  in  the 
review  or  offers  applications  from  low- 
and  moderate-income  individuals  that 
the  bank  will  consider  for  credit.  The 
Board  may  also  increase  the  rating  if  the 
bank  has  made  a  substantial  amount  of 
loans  requiring  creative  or  innovative 
underwriting  (while  maintaining  a  safe 
and  sound  quality)  or  loans  for  which 
there  is  particular  need,  such  as  loans 
for  multifamily  housing  construction 
and  rehabilitation,  loans  to  start-ups. 
very  small  businesses  or  community 
development  organizations  or  facilities 
and  loans  to  very  low-income 
individuals  and  areas.  The  Board  will 
also  consider  favorably  in  reaching  a 
rating  loans  made  to  third  parties,  such 
as  community  development 
organizations  and  intermediaries,  that     . 
make  loans  or  facilitate  lending  in  low- 
and  moderate-income  geographies,  even 
if  the  loans  by  the  bank  are  not 
reportable  under  this  part,  are  not  made 
to  third  parties  in  the  bank's  service 
area,  or  are  made  to  third  parties  that 
serve  service  areas  other  than  the 
bank's. 

(2)  In  exceptional  cases,  the  Board 
may  reduce  a  rating  achieved  under  this 
section  if  it  concludes  that  the 
quantitative  measures  in  this  section  fail 
to  reflect  the  bank's  actual  record  of 
lending  to  low-  or  moderate-income 
individuals  or  geographies. 

(e)  Indirect  lending.  (1)  If  the  bank 
elects,  the  Board  will  attribute  to  a  bank 
its  reported  attributable  indirect  loans. 

(2)  In  the  usual  case,  the  indirect 
loans  attributable  to  a  bank  equal  the 
bank's  percentage  share  (based  on  the 
level  of  the  bank's  investment  or 
participation)  of  each  loan  made 


through  the  entity  in  which  the  bank 
has  invested  or  participated. 

(3)  At  the  option  of  all  investing  or 
participating  institutions,  an  alternative 
method  of  attributing  loans  among  the 
investing  or  participating  institutions 
may  be  established.  In  no  case,  however: 

(i)  May  the  indirect  loans  attributed  to 
any  bank  exceed  its  percentage  share  of 
the  total  loans  (measured  in  both 
number  ^{id  volume)  made  directly  by 
the  lending  entity  in  which  the 
institutions  invested  or  participated; 

(ii)  May  the  investors  or  participants 
claim,  in  the  aggregate,  indirect  loans 
(measured  in  both  number  and  volume) 
in  excess  of  the  loans  actually  made  in 
any  geography  by  the  lending  entity  in 
which  they  invested  or  participated;  or 

(iii)  May  any  bank  be  assigned  a 
disproportionate  share  of  an  loans 
(measured  in  both  number  and  volume) 
made  in  low-  and  moderate-income 
geographies  by  a  lending  entity  in 
which  the  institutions  invested  or 
participated. 

(4)  If  a  bank  elects,  indirect  loans 
attributed  to  a  bank  under  this 
paragraph  (e)  may  be  included  in 
"reportable  loans"  for  purposes  of  the 
Lending  Test  if  a  bank  reports  them 
under  §228.13. 

(f)  Application  to  wholesale  and 
limited-purpose  bonks.  The  Lending 
Test  of  this  section  does  jiot  apply  to 
wholesale  or  limited-purpose  banks.  In 
evaluating  the  record  of  wholesale  and 
limited-purpose  banks  in  satisfying  their 
community  reinvestment  obligation,  the 
Board  uses  the  Investment  Test  in 

§  228.8  instead  of  the  standards  of 
paragraph  (b)  of  this  section.  For 
purposes  of  assigning  a  composite  rating 
as  described  in  §  228.10.  the  Board 
substitutes  a  wholesale  or  limited- 
purpose  bank's  rating  under  the 
investment  test  for  a  rating  under  the 
lending  test. 

(g)  Bebutting  presumptions.  A  bank 
can  rebut  a  presumptive  rating  under 
this  section  by  clearly  establishing  to 
the  satisfaction  of  the  Board  that  the 
quantitative  measures  in  this  section  do 
not  accurately  present  its  lending 
performance  because,  among  other 
reasons: 

(1)  The  quantitative  measures  of  this 
section  do  not  reflect  the  bank's 
significant  amount  of  loans  benefiting 
low-  and  moderate-income  geographies 
or  persons; 

(2)  Other  quantitative  measures  of  the 
bank's  lending  performance 
demonstrate  a  higher  level  than  that 
reflected  by  the  measures  under  this 
section; 

(3)  Peculiarities  in  the  demographics 
of  the  bank's  service  area  exist  that 


Federal  Register  /  Vol.  58.  No.  243  /  Tuesday.  December  21,  1993  /  Proposed  Rules         67489 


t|gnificantly  distort  the  quantitative 
Measures  of  this  section; 
'  (4)  Economic  or  legal  limitations 
leculiar  to  the  bank  or  its  service  area 
or  unusual  general  economic  conditions 
have  affected  its  performance  and  ought 
to  be  considered;  or 

(5)  The  bank's  performance  as 
measured  by  the  market  share 
component  of  the  Lending  Test  does  not 
reflect  its  overall  lending  performance 
because  of  the  extraordinarily  high  level 
of  performance,  in  the  aggregate,  by 
lenders  in  the  bank's  service  area. 


§22a8    Investment  test 

j    (a)  Summary.  The  investment  test 
evaluates  banks  on  the  amount  of  their 
investments  benefiting  low-  and 
moderate-income  geographies  or 
persons. 

(b)  Standarxls.  The  Board  rates  a 
bank's  investment  performance  under 
the  following  rebuttable  presumptions: 

(1)  Outstanding.  Subject  to  rebuttal, 
the  Board  presumes  a  bank  is  providing 
qualified  investments  in  an  outstanding 
fashion  if  the  bank  has  made  such 
investments  in  an  amount  that  is 
substantial  as  compared  to  its  capital. 

(2)  High  satisfactory.  Subject  to 
rebuttal,  the  Board  presumes  a  bank  is 
providing  qualified  investments  in  a 
high  satisfactory  fashion  if  the  bank  has 
made  such  investments  in  an  amount 
that  is  very  signiflcant  as  compared  to 
its  capital. 

(3)  Low  satisfactory.  Subject  to 
liebuttal,  the  Board  presumes  a  bank  is 
providing  qualified  investments  in  a 
iow  satisfactory  fashion  if  the  bank  has 
ihade  such  investments  in  an  amount 
^at  is  significant  as  compared  to  its 
(Upital. 

j  (4)  Needs  (o  improve.  Subject  to 
lebuttal,  the  Board  presumes  a  bank 

teeds  to  improve  its  record  of  providing 
ualified  investments  if  the  bank  has 
inade  such  investments  in  an  amount 
that  is  insignificant  as  compared  to  its 
lapital. 

(5)  Substantial  noncompliance. 
Subject  to  rebuttal,  the  Board  presumes 
i  bank  is  in  substantial  noncompliance 
^ith  the  Investment  Test  if  the  bank  has 
devoted  very  little,  if  any,  capital  to 
({ualified  investments. 
,  (c)  Qualified  investments.  QualiGed 
feivestments  are  lawful  investments  that 
demonstrably  benefit  low-  and 
dnoderate-income  geographies  or 
t»ersons  in  the  bank's  service  area. 
Qualified  investments  may  include 
Investments: 

(1)  In  support  of  affordable  housing, 
Small  business,  consumer,  and  other 
economic  development  initiatives; 

(2)  In  community  development  banks, 
Community  development  corporations. 


community  development  projects,  small 
business  investment  corporations. 

minority  small  business  investment 
corporations  and  minority-  and  women- 
owned  financial  institutions  and  other 
community  development  financial 
intermediaries; 

(3)  In  consortia  or  other  structures 
serving  low-  and  moderate-income 
individuals  and  neighborhoods  and 
poor  rural  areas; 

(4)  In  State  and  local  government 
agency  housing  bonds  or  State  and  local 
government  revenue  bonds  specifically 
aimed  at  helping  low-  and  moderate- 
income  communities  and  individuals. 

(d)  Capital.  For  purposes  of  the 
Investment  Test,  the  Board  will  evaluate 
the  amount  of  qualified  investments 
against  the  amount  of  the  bank's  risk- 
based  capital. 

(e)  Benefit  to  service  area.  In  order  to 
be  eligible  as  a  qualified  investment 
under  paragraph  (c)  of  this  section,  the 
activity  (w  entity  supported  by  an 
investment  need  not  solely  benefit  the 
bank's  service  area.  However,  the 
activity  or  entity  supported  by  the 
investment  must  significantly  benefit 
low-  and  moderate-income  geographies 
or  persons  in  the  bank's  service  area. 

(t)  Exclusion  of  indirect  loans. 
Investments  that  a  bank  has  elected  to 
report  as  indirect  lending  under  the 
lending  test  are  not  counted  as  qualified 
investments  under  this  test. 

(g)  Grants.  Grants  that  would 
constitute  qualified  investments  were 
they  in  the  form  of  investments  will  be 
treated  as  qualified  investments  for 
purposes  of  the  investment  test.  A  bank 
may  also  donate,  sell  on  favorable  terms, 
or  make  available  on  a  rent-free  basis 
any  branch  which  is  located  in  a 
predominately  minority  neighborhood 
to  a  minority  depository  institution  or 
women's  depository  institution  as 
defined  in  12  U.S.C.  2907. 

(h)  Application  to  wholesale  and 
limited  purpose  banks.  For  purposes  of 
determining  qualified  investments 
under  paragraph  (c)  of  this  section,  the 
service  area  of  wholesale  and  limited 
purpose  banks  is  defined  to  include  all 
low-  and  moderate-income  geographies 
or  persons  within  the  United  States  and 
its  territories.  Loans  by  wholesale  and 
limited  purpose  banks  that  would 
constitute  qualified  investments  were 
they  in  the  form  of  investments  will  be 
treated  as  qualified  investments  for  the 
purpose  of  the  Investment  Test. 

(i)  Adjustments  to  investment  test. 
The  Board  may  adjust  a  bank's  rating 
under  the  investment  test.  Adjustments 
may  increase  or.  in  exceptional  cases, 
decrease  the  rating.  In  making  these 
adjustments  the  Board  considers 
whether: 


(1)  The  bank's  qualified  investments 
are  particularly  innovative  or  meet  a 
special  need,  or  if  the  bank's  activities 
in  connection  with  its  qualified 
investments  have  been  particularly 
complex,  innovative  or  intensive  for  a 
bank  of  its  size,  or  involve  innovative 
partnerships  with  community 
organizations  (examples  include  helping 
to  establish  an  entity  to  conduct 
community  development  activities  or 
providing  significant  service  or 
assistance  in  support  of  a  qualified 
investment);  or 

(2)  The  bank  has  made  a  large  amount 
of  investments  that  would  be  qualified 
investments  but  for  the  fact  that  they  £ail 
to  benefit  the  bank's  service  area  as 
required  by  paragraph  (e)  of  this  section, 
provided  the  bank  has  not  neglected 
investments  that  benefit  its  service  area. 

1228.9    SwvteetMt 

(a)  Summary.  The  service  test 
evaluates  the  accessibility  of  a  retail 
bank's  branches  and  the  extent  to  which 
any  bank  provides  other  services  that 
enhance  credit  availability.  The  service 
test  does  not  require  a  bank  to  expand 
the  size  of  its  branching  network  or  to 
operate  facilities  at  a  loss.  Appropriate 
consideration  is  given  to  the  hmitations 
faced  by  banks  with  a  small  number  of 
branches.  The  Board  evaluates  retail 
banks  with  multiple  branches  under  the 
service  test  primarily  on  the  extent  to 
which  they  offer  branches.  The  Board 
evaluates  wholesale  and  limited- 
purpose  banks  on  the  extent  to  which 
they  provide  other  services  that  enhance 
credit  availability. 

(b)  Standards  for  retail  banks.  The 
Board  rates  a  retail  bank's  service 
performance  in  a  service  area  under  the 
following  rebuttable  presumptions. 

(1)  Outstanding.  Subject  to  r^uttal, 
the  Board  presumes  a  t>ank  is  providing 
service  in  an  outstanding  fashion  if  a 
substantial  percentage  of  the  bank's 
branches  are  located  in  or  readily 
accessible  to  low-  and  moderate-income 
geo«aphies  in  its  service  area. 

(2)  High  satisfactory.  Subject  to 
rebuttal,  the  Board  presumes  a  bank  is 
providing  service  in  a  high  satisfactory 
fashion  if  a  very  significant  percentage 
of  the  bank's  branches  are  located  in  or 
readily  accessible  to  low-  and  moderate- 
income  geographies  in  its  service  area. 

(3)  Low  satisfactory.  Subject  to 
rebuttal  the  Board  presumes  a  bank  is 
providing  service  in  a  low  satisfactory 
fashion  if  a  significant  percentage  of  the 
bank's  branches  are  located  in  or  readily 
accessible  to  low-  and  moderate-income 
geo^phies  in  its  service  area. 

(4j  Needs  to  improve.  Subject  to 
rebuttal,  the  Board  presumes  a  bank 
needs  to  improve  its  record  of  providing 
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service  if  an  insignificant  percentage  of 
the  bank's  branches  are  located  in  or 
readily  accessible  to  low-  and  moderate- 
income  geographies  in  its  service  area. 

(5)  Substantia]  noncompliance. 
Subject  to  rebuttal,  the  Board  presumes 
a  bank  is  in  substantial  noncompliance 
with  the  Service  Test  if  very  few,  if  any, 
of  the  bank's  branches  are  located  in  or 
readily  accessible  to  low-  and  moderate- 
income  geographies  in  its  service  area. 

(c)  Adjustments  for  retail  banks.  If 
necessary,  the  Board  adjusts  a  retail 
bank's  rating  to  reflect  more  accurately 
the  service  provided  to  low-  and 
moderate-income  geographies  and 
individuals. 

(1 )  Adjustment  to  reflect  more 
accurately  branch  service.  The  Board 
may  adjust  a  bank's  record  upward  or 
downward  to  reflect  more  accurately  its 
branch  service  to  low-  or  moderate- 
income  geographies  or  individuals. 
Downward  adjustments  will  occur  only 
in  exceptional  cases.  In  determining  the 
appropriateness  and  degree  of  any 
adjustment,  the  Board  may  consider  the 
bank's  record  of  opening  and  closing 
branches.  The  Board  may  also  consider 
whether  branches  in  or  readily 
accessible  to  low-  and  moderate-income 
geographies  actually  serve  low-  and 
moderate-income  individuals  and 
whether  branches  not  located  in  or 
readily  accessible  to  such  geographies 
are  nonetheless  serving  low-  and 
moderate-income  individuals.  The 
Board  may  also  take  into  account 
significant  differences  in  the  quantity, 
quality  or  types  of  services  offered  to 
low-  or  moderate-income  individuals  or 
geographies  and  similar  considerations. 

(2)  Adjustment  to  reflect  other 
services  that  promote  credit  availability. 
The  Board  may  adjust  a  bank's  rating 
upward  to  reflect  a  strong  record  of 
offering  or  supporting  services  that 
promote  credit  availability  for  low-  and 
moderate-income  geographies  or 
individuals.  These  services  include 
credit  counseling,  low-cost  check 
cashing,  "lifeline"  checking  accounts, 
financial  planning,  home  ownership 
counseling,  loan  packaging  assisting 
small  and  minority  businesses, 
partnerships  with  community-based 
organizations  to  promote  credit-related 
services,  extensive  provision  of  ATMs 
or  other  non-branch  delivery  systems 
that  are  particularly  accessible  and 
convenient  to  low-  and  moderate- 
income  geographies  or  individuals,  and 
similar  programs. 

(d)  Application  to  wholesale  and 
limited- purpose  banks.  The  Board  rates 
a  wholesale  or  limited  purpose  bank's 
service  performance  under  the  following 
rebuttable  presumptions: 


(1)  Outstanding.  Subject  to  rebuttal, 
the  Board  presumes  a  bank  is  providing 
service  in  an  outstanding  fashion  if  it  is 
providing  a  substantial  amount  of  the 
services  described  in  paragraph  {c)(2)  of 
this  section  or  providing  substantial 
support  for  organizations  that  furnish 
such  services. 

(2)  High  satisfactory.  Subject  to 
rebuttal,  the  Board  presumes  a  bank  is 
providing  service  in  a  high  satisfactory 
fashion  if  it  is  providing  a  very 
significant  amount  of  the  services 
described  in  paragraph  (c)(2)  of  this 
section  or  providing  very  significant 
support  for  organizations  that  furnish 
such  services. 

(3)  Low  satisfactory.  Subject  to 
rebuttal,  the  Board  presumes  a  bank  is 
providing  service  in  a  low  satisfactory 
fashion  if  it  is  providing  a  significant 
amount  of  the  services  described  in 
paragraph  (c)(2)  of  this  section  or 
providing  significant  support  for 
organizations  that  furnish  such  services. 

(4)  Needs  to  improve.  Subject  to 
rebuttal,  the  Board  presumes  a  bank 
needs  to  improve  its  record  of  providing 
service  if  it  is  providing  an  insignificant 
amount  of  the  services  described  in 
paragraph  (c)(2)  of  this  section  or 
providing  insignificant  support  for 
organizations  that  furnish  such  services. 

(5)  Substantial  noncompliance. 
Subject  to  rebuttal,  the  Board  presumes 
a  bank  is  in  substantial  noncompliance 
with  the  Service  Test  if  it  provides  very 
few,  if  any,  services  described  in 

f)aragraph  (c)(2)  of  this  section  or  very 
ittle.  if  any,  support  for  organizations 
that  furnish  such  services. 

(e)  Rebutting  presumptions.  A  bank 
can  rebut  a  presumptive  rating  under 
this  section  by  clearly  establishing  to 
the  satisfaction  of  the  Board  that  the 
quantitative  measures  in  this  section  do 
not  accurately  represent  its  service 
performance  because,  among  other 
reasons: 

(1)  The  quantitative  measures  of  this 
section  do  not  reflect  the  bank's 
significant  degree  of  services  that 
promote  credit  availability  to  low-  and 
moderate-income  geographies  or 
persons; 

(2)  Peculiarities  in  the  demographics 
of  the  bank's  service  area  exist  that 
significantly  distort  the  quantitative 
measures  of  this  section;  or 

(3)  Limitations  imposed  by  the  bank's 
financial  condition,  economic  or  legal 
limitations  on  branch  operation  or 
location,  or  similar  circumstances  have 
affected  its  performance  and  ought  to  be 
considered. 


S  228.10    Composite  ratings. 

(a)  Composite  rating  standards.  The 
Board  assigns  composite  ratings  as 
follows: 

(1)  Base  rating.  For  retail  banks,  the 
bank's  rating  under  the  lending  test 
forms  the  basis  for  its  composite  rating. 
For  wholesale  or  limited-purpose  banks, 
the  bank's  rating  under  the  investment 
test  serves  as  the  basis  for  the  composite 
rating.  The  base  rating  under  this 
paragraph  is  adjusted  as  described  in 
paragraphs  (a)(2)  and  (a)(3)  of  this 
section. 

(2)  Effect  of  investment  rating.  For 
retail  banks,  the  base  rating  is  increased 
by  two  levels  if  the  bank  has  an 
outstanding  rating  in  the  investment  test 
or  by  one  level  if  the  bank  has  a  high 
satisfactory  rating  in  the  investment  test. 

(3)  Effect  of  service  rating.  The  base 
rating  is  increased  by  one  level  if  the 
bank  has  an  outstanding  rating  in  the 
service  test  and  is  decreased  by  one 
level  if  the  bank  has  a  rating  of 
substantial  non-compliance  in  the 
service  test. 

(4)  Final  composite  rating.  Subject  to 
paragraph  (b)  of  this  section,  the  Board 
converts  the  rating  resulting  from 
paragraphs  (a)(1)  through  (a)(3)  of  this 
section  into  a  final  composite  rating  as 
described  in  this  paragraph.  High 
satisfactory  and  low  satisfactory  ratings 
are  both  scored  as  satisfactory  in  the 
final  composite  rating.  Al)ank  that 
would  otherwise  receive  a  composite 
rating  of  needs  to  improve  will  receive 
a  final  composite  rating  of  substantial 
noncompliance  if  the  bank  received  no 
better  than  a  needs  to  improve  rating  on 
both  of  its  last  two  examinations. 

(b)  Effect  of  discrimination.  Evidence 
that  a  bank  has  engaged  in  illegal 
discrimination  may  affect  the  bank's 
CRA  rating.  Notwithstanding  paragraph 
(a)  of  this  section  and  subject  to  rebuttal, 
the  Board  assigns  a  bank  a  final 
composite  rating  lower  than  satisfactory 
if  the  bank  has: 

(1)  Engaged  in  a  pattern  or  practice  of 
illegal  discrimination  that  it  has  not 
corrected  fully;  or 

(2)  Committed  an  isolated  act  of 
illegal  discrimination  of  which  it  has 
knowledge  and  that  it  has  not  corrected 
fully  or  is  not  in  the  process  of 
correcting  fully. 

(c)  Multiple  service  areas.  Where  a 
bank  operates  in  more  than  one  service   ' 
area,  the  Board  conducts  lending, 
investment  and  service  tests  in  a  sample 
of  all  of  the  service  areas  in  which  a 
bank  operates.  The  Board  assigns 
separate  composite  CRA  ratings  to  the 
bank's  performance  in  each  of  the 
service  areas  studied.  A  list  of  the 
service  areas  in  which  the  bank's  CRA 
performance  was  examined,  along  with 
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the  rating  assigned  to  the  bank's  CRA 
«cord  in  each  of  the  service  areas,  shall 
le  included  in  the  bank's  public 
lerformance  evaluation.  The  overall 
rating  for  the  bank  reflects  the 

rformance  of  the  bank  in  the  servicfe 
s  studied. 

1 228.1 1    Alternative  assessment  mett>ods. 
(a)  Small  bank  assessment  standards. 
\  small  bank  (as  defined  in  §  228.5(1)) 
may  choose  to  have  the  Board  assess  its 
CRA  performance  under  this  section 
rather  than  the  general  standards 
described  in  §§  228.6  through  228.10. 

(1)  The  Board  presumes  a  small 
bank's  overall  CRA  performance  is 
satisfactory  if  the  bank: 

(i)  Has  a  reasonable  loan-to-deposit 
catio  (a  ratio  of  60  percent,  adjusted  for 
seasonal  variation,  is  presumed  to  be 
rea.sonable)  given  its  size,  its  financial 
condition,  and  the  credit  needs  in  its 
service  area; 

(ii)  Makes  the  majority  of  its  loans  in 
its  service  area: 

(iii)  Has  a  good  loem  mix  (i.e.,  makes, 
1 0  the  extent  permitted  by  law  and 
legulation.  a  variety  of  loans  to 
(Customers  across  economic  levels); 
(iv)  Has  no  legitimate,  bona-fide 
^mplaints  from  community  members: 
(v)  Has  not  engaged  in  a  pattern  or 
ractice  of  illegal  lending 
iscrimination  that  it  has  not  corrected 
Uy;  and  has  not  committed  isolated 
cts  of  illegal  discrimination,  of  which 
It  has  knowledge,  that  it  has  not 
orrected  fully  or  is  not  in  the  process 
f  correcting  fully;  and 
(vi)  In  the  case  of  a  bank  already 
ubject  to  reporting  home  mortgage 
ending  data  under  HMDA  or  part  203 
f  this  chapter,  has  a  reasonable 
[eographic  distribution  of  such  loans. 

(2)  A  small  bank  that  meets  each  of 
he  standards  for  a  satisfactory  rating 

Under  this  paragraph  and  exceeds  some 
pt  all  of  those  standards  may  warrant 
consideration  for  an  overall  rating  of 
Outstanding.  In  assessing  whether  a 
imall  bank's  CRA  record  is  outstanding, 
\he  Board  will  consider  the  extent  to 
>vhich  the  bank's  loan-to-deposit  ratio, 
its  lending  to  its  service  area,  and  its 
loan  mix  exceed  the  standards  for  a 
$atisfactory  rating.  In  addition,  at  the 
bption  of  the  bank,  the  Board  will 

Ivaluate: 
(i)  Its  record  of  making  qualified 
nvestments  (as  described  in  §  228.8(c]]; 
md 

(ii)  Its  record  of  providing  branches, 
\TMs,  and  other  services  that  enhance 
pedit  availability  or  in  other  ways  meet 
^he  convenience  and  needs  of  low-  and 
[noderate-income  persons  in  its  service 
uea. 


(3)  A  small  bank  that  fails  to  meet  or 
exceed  all  of  the  standards  for  a 
satisfactory  rating  under  this  paragraph 
is  not  presumed  to  be  performing  in  a 
less  than  satisfactory  manner.  Rather, 
for  those  banks,  the  Board  conducts  a 
more  extensive  examination  of  the 
bank's  loan-to-deposit  record,  its  record 
of  lending  to  its  local  community,  and 
its  loan  mix.  The  Board  will  also  contact 
members  of  the  community,  particularly 
in  response  to  complaints  about  the 
bank,  and  review  the  findings  of  its 
most  recent  fair  lending  examination.  In 
addition,  at  the  option  of  the  bank,  the 
Board  will  assess: 

(i)  Its  record  of  making  qualified 
investments  (as  described  in  §  228.8(c)); 
and 

(ii)  Its  record  of  providing  branches, 
ATMs,  and  other  services  that  enhance 
credit  availability  or  in  other  ways  serve 
the  convenience  and  needs  of  low-  and 
moderate-income  persons  in  its  service 
area. 

(4)  Multiple  service  areas.  If  a  small 
bank  operates  in  more  than  one  service 
area,  the  Board  evaluates  the  bank's 
performance  in  all  of  those  service 
areas. 

(b)  Strategic  plan  assessment.  (1)  As 
an  alternative  to  being  rated  after  the 
fact  under  the  lending,  service  and 
investment  tests  or  the  small  bank 
assessment  method,  a  bank  may  submit 
to  the  Board  for  approval  a  strategic 
plan  detailing  how  the  bank  proposes  to 
meet  its  CRA  obligation. 

(i)  The  plan  must  be  submitted  at  least 
three  months  prior  to  the  proposed 
effective  date  of  the  plan  so  that  the 
Board  has  sufficient  time  to  review  the 
plan  and  to  determine  whether  to 
approve  it. 

(ii)  A  bank  submitting  a  proposed 
plan  for  approval  must  publish  notice  in 
a  newspaper  of  general  circulation  in 
each  of  its  service  areas  stating  that  a 
plan  has  been  submitted  to  the  Board  for 
review,  that  copies  of  the  plan  are 
available  for  review  at  offices  of  the 
bank,  and  that  comments  on  the 
proposed  plan  may  be  sent  to  the 
appropriate  Federal  Reserve  Bank. 

(iii)  The  Board  assesses  every  plan 
under  the  standards  of  this  part  and  will 
not  approve  a  plan  unless  it  provides 
measurable  goals  against  which 
subsequent  performance  can  be 
evaluated  and  the  proposed 
performance  is  at  least  overall 
satisfactory  under  the  standards  of  this 
part. 

(iv)  No  plan  may  have  a  term  that 
exceeds  two  years.  Further,  during  the 
term  of  a  plan,  the  bank  may  petition 
the  Board  to  approve  an  amendment  to 
the  plan  on  grounds  that  a  material 


change  in  circiunstances  has  made  the 
plan  no  longer  appropriate. 

(2)  The  Board  will  assess  the 
p>erformance  of  a  bank  operating  under 
an  approved  plan  to  determine  if  th^     • 
bank  has  met  or  exceeded  the  plan 
goals.  However,  if  the  bank  fails  to  meet 
or  exceed  the  preponderance  of  the 
measurable  goals  set  forth  in  the  plan, 
its  performance  will  be  evaluated  under 
the  lending,  service  and  investment 
tests  or  the  small  bank  assessment 
method  as  applicable. 

§228.12    Service  area— delineation. 

(a)  The  effective  lending  territory  of  a 
retail  bank  defines  the  bank's  service 
area.  The  effective  lending  territory  is 
that  area  around  each  office  or  group  of 
offices  where  the  preponderance  of 
direct  reportable  loans  made  through 
the  office  or  offices  are  located. 

(b)  Subject  to  rebuttal,  a  bank's  service 
area  is  presumed  to  be  acceptable  if  the 
area  is  broad  enough  to  include  low- 
and  moderate-income  geographies,  and 
does  not  arbitrarily  exclude  low-  and 
moderate-income  geographies. 

(c)  A  bank  can  show  that  its  service 
area  is  acceptable  despite  its  failure  to 
satisfy  the  criteria  of  paragraph  (b)  of 
this  section  by  clearly  demonstrating  to 
the  satisfaction  of  the  Board  that  the 
criteria  of  paragraph  (b)  of  this  section 
are  inappropriate  because,  for  example, 
there  are  no  low-  or  moderate-income 
geographies  within  any  reasonable 
distance  given  the  size  and  financial 
condition  of  the  bank. 

(d)  The  Board  can  reject  as 
unacceptable  a  service  area  meeting  the 
criteria  of  paragraph  (b)  of  this  section 
if  the  Board  finds  that  the  service  area 
does  not  accurately  reflect  the  true 
effective  lending  territory  of  the  bank  or 
reflects  past  redlining  or  illegal 
discrimination  by  the  bank. 

(e)  A  bank  shall  delineate  more  than 
one  service  area  when  the  geographies 
it  serves  extend  substantially  across 
State  boundaries  or  extend  substantially 
across  boundaries  of  a  metropolitan 
statistical  area. 

(f)  A  bank  whose  business 
predominantly  consists  of  serving 
persons  who  are  active  duty  or  retired 
military  personnel  or  their  dependents 
and  who  are  located  outside  its  local 
community  or  communities  mny 
delineate  a  "military  community"  for 
those  customers  as  a  service  area. 

(g)  A  wholesale  or  limited-purpose 
bank  need  not  delineate  a  ser\Mce  area. 

(h)  A  bank  shall  compile  and 
maintain  a  list  of  all  the  geographies 
within  its  service  area  or  areas  and  a 
map  of  each  service  area  showing  the 
geographies  contained  therein. 
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f  228.13    Loan  date  coUactlon,  repofting, 
and  cKsclosurs. 

(a)  Every  bank,  except  smail  banks 
electing  tbe  small  bank  assessment 
method,  shall  collect  and  maintain  the 
following  data  on  its  government 
insured  and  other  reportable  loans: 
number  of  written  applications,  number 
of  application  denials,  number  and 
amount  of  approvals,  number  and 
amount  of  loans  purchased,  and  number 
and  amount  of  indirect  loans  the  bank 
elects  to  have  evaluated  using  the 
lending  test.  All  information  is  to  be 
provided  by  the  geography  where  the 
loan  is  located. 

(1)  A  bank  choosing  to  be  rated  under 
the  strategic  plan  assessment  described 
in  §  22ail(b)  is  not  relieved  from  its 
obligation  to  report  the  data  as  required 
by  this  section. 

(2)  The  information  required  under 
this  section  shall  be  collected: 

(i)  Beginning  July  1, 1994,  for  tbe 
remaining  six  months  of  1994.  A 
summary  of  the  bank's  data  for  the  six 
months  shall  be  submitted  to  Board  by 
January  31,  1995. 

(ii)  Beginning  January  1, 1995,  on  an 
annual  basis,  a  summary  of  the  bank's 
data  collected  under  this  section  shall 
be  submitted  to  Board  by  January  31  of 
the  fonowing  year.  The  summary  data 
shall  be  submitted  in  the  format 
prescribed  in  appendix  A  of  this  part. 

(3)  Small  business  loan  data  shall  be 
collected,  reported,  and  disclosed  in  the 
summary  format  described  in  paragraph 
(a)  of  this  section  for  the  following 
categories:  small  businesses  with 
average  annual  gross  receipts  of  less 
than  $250,000.  those  with  average 
annua!  gross  receipts  of  $250,000  or 
more  and  less  than  $1  million;  those 
with  average  annual  gross  receipts  of  $1 
iQillion  or  more  and  less  than  $10 
million;  and  manufacturing  businesses 
with  average  annual  gross  receipts  of 
$10  million  or  more  and  less  Ihan  500 
employees. 

(41  Home  mortgage  loan  data  shall  be 
collected,  reported,  and  disclosed  in  the 
summary  format  described  in  paragraph 
(a).of  this  section  for  the  following 
categories:  1-4  lamily  home  purchase, 
1-4  family  home  improvement,  1-4 
family  reCnancings,  and  muiti-family 
loans. 

(b)  The  Board  will  make  summary 
data  collected  pursuant  to  this  section 
available  to  the  public  and  to  the  banks. 
The  data  will  be  used  by  the  Board  to 
apply  the  lending  test  under  §  228.7. 

(c)  For  purposes  of  this  section,  a  loan 
is  located  in  a  geography  as  follows: 

(1)  Consumer  loans  are  located  in  the 
geography  where  the  borrower  resides. 


(2)  Loans  secured  by  real  estate  are 
located  in  the  geography  where  the 
relevant  real  estate  is  located. 

(3)  Small  business  loans  are  located  in 
the  geography  where  the  headquarters 
or  principal  office  of  the  business  is 
located. 

(4)  Small  farm  loans  are  located  in  the 
geography  where  the  farm  property  is 
located. 

(d)  A  bank  is  not  required  to  report 
under  this  section  indirect  loans  unless 
the  bank  elects  to  have  the  indirect 
loans  attributed  to  it  as  described  in 
§  228.7(e)  for  purposes  of  the  lending 
test.  If  a  bank  elects  to  report  its  indirect 
loans,  it  shall  report  all  attributable 
indirect  loans  outside  low-  or  moderate- 
income  geographies  as  well  as  loans 
inside  such  geographies. 

S  228.14    PuMe  fito  and  dtsclosure. 

(a)  Banks  shall  maintain  files  that  are 
readily  available  for  public  inspection 
containing  the  information  required  by 
this  section. 

(b)  Each  bank  shall  include  in  its 
public  file  the  following  information: 

(1)  All  signed,  written  comments 
received  from  the  public  for  the  current 
year  and  past  two  calendar  years  that 
specifically  relate  to  the  bank's 
performance  in  helping  to  meet  the 
credit  needs  of  Its  community  or 
communities,  and  any  response  to  the 
comments  by  the  bank; 

(2)  A  copy  of  the  public  section  of 
bank's  most  recent  CRA  performance 
evaluation  prepared  by  the  Board.  The 
bank  shall  place  this  copy  in  the  public 
nie  within  30  business  days  after  its 
receipt  from  the  Board;  and 

(3)  A  list  of  the  bank's  service  areas 
and  the  geographies  within  each  service 
area  and  a  map  of  each  service  area 
showing  the  geographies  contained 
within. 

(c)  A  bank  that  is  not  a  small  bank 
shall  include  in  its  public  file  the 
lending  data  the  bank  has  reported  to 
the  Board  under  §  228.13  for  the  current 
and  past  two  calendar  years. 

(d)  A  small  bank  shall  include  in  its 
public  file  the  bank's  loan-to-deposit 
ratio  computed  at  the  end  of  the  most 
recent  calendar  year. 

(e)  A  bank  that  has  been  approved  to 
be  assessed  under  a  strategic  plan  as 
described  in  §228.1 1(b)  shall  include  in 
its  public  file  a  copy  of  that  plan. 

(i)  Each  bank  that  receivea  a  less  than 
satisfactory  rating  during  its  most  recent 
examination  shall  include  in  its  public 
file  a  description  of  its  current  efforts  to 
improve  its  performance  in  helping  to 
meet  community  credit  needs. 

(g)  A  bank  shall  maintain  its  public 
file  or  required  portions  of  tbe  file  at  the 
following  offices: 


(1)  Head  offices  shall  have  a  copy  of 
the  complete  public  file;  and 

(2)  Branches  shall  have  copies  of  all 
materials  in  the  public  file  relating  to 
the  service  area  in  which  the  branch  is 
located. 

(h)  A  bank  shall  provide  copies  of  the 
information  in  the  public  file  to 
members  of  the  public  upon  request.  A 
bank  may  charge  a  reasonable  fee  not  to 
exceed  the  cost  of  reproduction  and 
mailing  (if  applicable). 

$228.15    PubHe  notice  by  banks. 

A  bank  shall  pro\'ide,  in  the  public 
lobby  of  its  head  office  and  each  branch, 
the  public  notice  set  forth  in  this 
section.  Bracketed  material  shall  be 
used  only  by  banks  having  more  than 
one  service  area.  The  last  two  sentences 
shall  be  included  only  if  the  bank  is  a 
subsidiary  of  a  holding  company  and 
the  last  sentence  only  if  the  company  is 
not  prevented  by  statute  from  acquiring 
Additional  banks. 

Commnnity  Reinvestment  Act  Notice 

Undor  the  Federal  Community 
Reinvestment  Act  (CRA),  the  Federal 
Reserve  Board  evaluates  and  enforces 
our  compliance  with  our  obligation  to 
help  meet  the  credit  needs  of  this 
community  consistent  with  safe  and 
sound  operations.  The  Board  also  takes 
our  CRA  performance  into  account 
when  the  Board  decides  Ai  certain 
applications  submitted  by  us.  Your 
involvement  is  encouraged.  You  should 
know  that: 

You  may  look  at  and  obtain  in  this  office 
information  on  our  performance  in  this 
community.  This  information  Includes  a  file 
of  all  signed,  written  comments  received  by 
us.  any  responses  we  have  made  to  the 
comments,  evaluations  by  the  Board  of  our 
CRA  performance,  and  data  on  the  loans  we 
have  made  in  this  conununity  during  the  past 
two  years.  (Current  CRA  information  on  our 
performance  in  other  communities  served  by 
us  is  available  at  our  head  office,  lornJed  at 
.) 

You  may  send  signed,  written  comments 
about  our  CRA  performance  in  helping  to 
meet  conununity  credit  needs  to  (title  and 
address  of  bank  official)  and  to  the 
Community  ReinvesUnent  Officer,  Federal 

Reserve  Bank  of (address).  Your  letter, 

together  with  any  response  by  us,  may  be 
made  public. 

You  may  look  at  any  comments  received  by 

the  Federal  Reserve  Bank  of .  You  also 

may  request  from  the  Fedcrat  Reserve  Bank 

of an  announcement  of  our 

applications  covered  ».y  the  CRA  filed  with 
the  Federal  Reserve  System.  We  are  a 
suljsidiary  of  (name  of  holding  company),  a 
bank  holdmg  company.  You  may  request 
from  the  Federal  Reserve  Bank  of  (city, 
address)  an  announcement  of  applications 
covered  by  the  CRA  filed  by  bank  holding 
companies. 
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S  228.16    Publication  of  planned 
examination  echedula. 

The  Board  will  publish  at  least  30 
days  in  advance  of  the  beginning  of  each 
calendar  quarter  a  list  of  the  banks  that 
are  scheduled  for  CRA  examinations  in 
that  quarter.  Any  member  of  the  public 
may  submit  comments  to  the  Board 
regarding  the  CRA  performance  of  any 
bank  whose  name  appears  on  the  list. 

%  228.17    Effect  of  ratings— applications. 

(a)  Among  other  factors,  the  Board 
takes  into  account  the  record  of 
performance  under  the  CRA  of  each 
applicant  bank,  and,  for  applications 
under  section  3  of  the  Bank  Holding 
Company  Act,  each  subsidiary  bank  of 
an  applicant  bank  holding  company, 
and  each  proposed  subsidiary  bank,  in 
considering  any  application — 

(1)  By  a  state  member  bank  for  the 
establishment  of  a  domestic  branch  or 
other  faciiity  that  wouid  be  authorized 
to  receive  deposits; 

(2)  By  a  state  member  bank  for  the 
relocation  of  a  domestic  branch; 

(3)  For  merger,  consolidation, 
acquisition  of  assets,  or  assumption  of 
liabilities  if  the  acquiring,  assuming,  or 
resiilting  bank  is  to  be  a  state  member; 

(4)  To  become  a  bank  holding 
company;  and 

(5)  By  a  bank  holding  company  to 
acquire  ownership  or  control  of  sbares 
or  assets  of  a  bank,  or  to  merge  or 
consolidate  with  any  other  bank  holding 
company. 

(b)  In  the  Board's  consideration  of  the 
CRA  records  under  paragraph  (a)  of  this 
section,  the  CRA  rating  assigned  to  a 
bank  is  an  important,  and  o^en 
controlling,  factor.  However,  the  rating 
is  not  conclusive  evidence  of 
performance. 

(1)  Absent  other  evidence  on 
performance,  CPA  ratings  generally 
affect  applications  as  follows: 

(I)  An  "outstanding"  rating  generally 
will  result  in  a  finding  that  the  CRA 
aspect  of  the  application  is  consistent 
with  approval  of  the  application  and 
will  receive  extra  weight  in  reviewing 
the  application. 

(ii)  A  "satisfactory"  rating  generally 
will  result  in  a  finding  that  the  CRA 
aspect  of  the  application  is  consistent 
with  approval  of  the  application. 

(iii)  A  "needs  to  improve"  rating 
generally  will  be  an  adverse  factor  in  the 
CRA  aspect  of  the  application,  and 
absent  demonstrated  improvement  in 
the  bank's  CRA  performance  or  other 
countervailing  factors,  generally  will 
result  in  denial  or  conditional  approval 
of  the  application. 

(iv)  A  "substantial  noncompliance" 
rating  generally  will  be  so  adverse  a 
finding  on  the  CRA  aspect  of  the 


application  as  to  result  in  denial  of  the 
application. 

(2)  The  CRA  aspect  of  an  application 
by  a  bank  holding  company  under 
paragraph  (a)(4)  or  (a)(5)  of  this  section 
will  be  determined  by  weighing  the 
CRA  ratings  assigned  to  each  of  the 
individual  banks  involved  in  the 
proposal  to  determine  the  weight  that 
will  be  given  to  the  CRA  performance 
record  in  accordance  with  paragraph 
(b)(1)  of  this  section. 

$22&18    Transition  rules. 

(a)  Data  collection.  The  data 
collection  and  reporting  requirements  of 
§228.13  will  go  into  effect  July  1, 1994. 
Data  collected  from  July  1, 1994  to  year 
end  must  be  reported  to  the  Board  no 
later  than  January  31, 1995.  Thereafter 
banks  will  collect  data  on  an  annual 
basis  and  the  data  shall  be  reported  no 
later  than  January  31  of  the  following 
year. 

(b)  Assessment  standards.  Evaluation 
under  the  new  standards  is  mandatory 
after  July  1. 1995,  except  that,  until 
April  1, 1996,  for  good  cause,  an 
institution  may  request  the  Board  to 
evaluate  it  under  the  standards  in  place 
prior  to  (effective  date  of  final 
regulation).  During  the  time  period  from 
April  1, 1995  until  July  1, 1995,  a  bank 
may,  at  its  option,  choose  to  be 
evaluated  under  the  new  standards  or 
under  the  standards  in  place  prior  to 
[effective  date  of  final  regulation). 

(c)  Strategic  plan.  If  a  bank  elects  to 
be  evaluated  under  an  approved 
strategic  plan  during  the  transition 
period,  a  bank  may  submit  a  strategic 
plan  anytime  after  (effective  date  of  final 
regulation]. 

(d)  Applications.  If  the  first  rating  a 
bank  receives  under  the  new  standards 
(whether  that  rating  is  given  during  the 
transition  period  or  after  the  new 
standards  become  effective)  is  more 
than  one  rating  category  below  the  last 
rating  the  bank  received  prior  to 
[effective  date  of  final  regulation)  the 
Board  will  not  disapprove  any  corporate 
application  or  take  any  other 
enforcement  action  against  the  bank 
based  on  that  lower  rating  provided  that 
the  Board  has  determined  that  the  drop 
in  the  bank's  rating  occurred  despite  the 
bank's  good  faith  efforts  to  perform  at 
least  satisfactorily  under  the  new 
standards. 

4.  Appendix  A  to  part  228  is  added 
as  set  forth  in  the  common  preamble. 

Appendix  A  to  Part  226 — CRA  Loan 
Data  Format 

Dated:  December  13, 1993, 


By  order  of  tlie  Board  of  Governors  of  tbe 
Federal  Reserve  System. 
WUiiun  W.  Wiles. 
Secretary  of  the  Board. 


FEDERAL  DEPOSIT  INSURANCE 
CORPORA'nON 

12  CFR  Chapter  III 

For  the  reasons  outlined  in  the 
preamble,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
proposes  to  amend  12  CFR  chapter  ni  as 
set  forth  below: 

5.  Part  345  is  revised  to  read  as 
follows: 

PART  34&-COMMUNfTY 
REINVESTMENT  ACT  REGULATIONS 

345.1  Authority. 

345.2  Conununity  reinvestment  obligation. 

345.3  Purposes. 

345.4  Scope. 

345.5  Definitions. 

345.6  Assessment  standards — summary. 

345.7  Lending  test. 

345.8  Investment  test. 

345.9  Service  test 

345.10  Composite  ratings. 

345.11  Alternative  assessment  methods. 

345.12  Service  area — delineation. 

345.13  Loan  data— collection,  reporting, 
and  disclosure. 

345.14  Public  file  and  disclosure. 
34  5 . 1 5    Publ  ic  notice  by  banks. 

345.16  Publication  of  planned  examination 
schedule. 

345.17  Effect  of  ratings — corporate 
applications. 

345.18  Transition  rules. 

Appendix  A  to  Part  345— CRA  Loan  Data 
Formal 

Authority:  12  U.S.C.  1815, 1816, 1818, 
1819, 1828(c)-^d),  2901-2907,  and  3104. 

$345.1    Authority. 

The  authority  for  this  part  is  12  U.S.C. 
1815,  1816, 1818,  1819, 1828(c)-{d), 
2901-2907.  and  3104. 

§  345.2    Community  reinvestnwnt 
obligation. 

Insured  State  nonmenber  banks  have 
a  continuing  and  affirmative  obligation 
to  help  meet  the  credit  needs  of  their 
communities,  including  low-  and 
moderate-income  areas,  consistent  with 
safe  and  sound  operations. 

§  345.3    Purposes. 

The  purposes  of  this  part  are  to 
implement  the  community  reinvestment 
obligation  of  insured  State  nonmember 
banks;  to  explain  how  the  Federal 
Deposit  Insurance  Corporation  (FDIC) 
assesses  the  performance  of  insured 
State  nonmember  banks  in  satisfying  the 
community  reinvestment  obligation; 
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and  to  desoibe  bow  that  performance  is 
taken  into  account  in  oeitoin  corporate 

applications. 

I34S.4    ScofM. 

(a)  General.  This  part  applies  to  all 
insured  State  nonmember  banks  tbat  are 
in  the  business  of  extending  credit  to 
the  public,  including  wholesale  and 
limited-purpose  banks. 

(b)  Banks  not  engaged  in  lending 
activities.  This  part  does  not  apply  to 
insured  State  nonmember  banks  that 
engage  solely  in  the  correspondent 
banking  business,  trust  company 
business,  or  the  business  of  acting  as  a 
clearing  agent.  Such  institutions, 
although  they  are  chartered  as  banks,  do 
not  perform  commercial  or  retail 
banking  services  and  do  not  extend 
credit  to  the  public  for  their  own 
account. 

(c)  Insured  State  branches.  This  part 
does  apply  to  insured  State  branches, 
which  are  branches  of  a  foreign  bank 
established  and  operating  under  the 
laws  of  any  State.  References  in  this  part 
to  "main  office"  mean,  in  the  case  of 
insured  State  branches,  the  principal 
branch  within  the  United  States.  The 
"service  area"  of  an  insured  State 
branch  refers  to  the  community  or 
communities  located  within  the  United 
States  served  by  the  branch  as  described 
in  §  345.12.  Similarly,  the  phrase  "ofTice 
or  group  of  offices"  refers  to  insured 
branches  located  within  the  United 
States. 

t34o.5    DeMnMonc 

For  purposes  of  this  part,  the 
following  definitions  apply: 

(a)  Remote  Service  Facilities  (RSF) 
means  an  automated  teller  machine, 
cash  dispensing  machine,  point-of-sale 
terminal,  or  other  remote  electronic 
facility  where  de[>osits  are  received, 
checks  paid,  or  money  lent. 

(b)  BraiKhes  means  staffed  banking 
facilities  (shared  or  unshared)  with  a 
fixed  site  at  which  deposits  are  received 
or  checks  paid  or  money  lent,  including 
mini-branches  in  grocery  stores  or 
branches  operated  in  conjunction  with 
any  other  local  businesses,  churches,  or 
other  non-profit  organizations. 

(c)  Consumer  hans  means  closed-end 
loans  extended  to  a  natural  person 
primarily  for  personal,  family,  or 
household  purposes,  but  does  not 
include  home  mortgage  loans  as  defined 
in  paragraph  (e)  of  this  section,  credit 
card  loans,  or  motor  vehicle  loans. 

(d)  Geographies  means  census  tracts 
or  block  numbering  areas. 

(e)  Home  mortgage  loons  means 
closed-end  loans  that  are  mortgage  loans 
as  defined  in  section  303(1)  of  the  Home 
Mortgage  Disclosure  Act  (HMDA)  (12 


U.S.C  2802(1)),  and  implementing 
resulations. 

If)  Illegal  discrimination  means 
discrimination  on  a  prohibited  basis  as 
set  forth  in  the  Equal  Credit 
Opportunity  Act.  15  U.S.C  1691 
through  1691f.  or  the  Fair  Housing  Act, 
42  U.S.C  3601  through  3619. 

(g)  Indirect  loans  means  loans  made 
indirectly  by  a  bank  through 
participation  in  a  lending  consortium  in 
which  lenders  pool  their  resources,  by 
subsidiaries  of  the  bank,  by  non- 
chartered  afliliates  funded  by  the  bank, 
or  by  lawful  investments  in  or  with 
community  development  and  affordable 
housing  lenders,  women-cwned  or 
minority-owned  financial  institutions, 
low-income  credit  unions,  and  others 
that  lend  to  low-  and  moderate-income 
geomphies  and  individuals. 

(h)  Loons  or  investments  benefiting 
low-  and  moderote-iiKome  geographies 
or  persons  means  loans  or  investments 
where  the  proceeds  are  provided  to, 
invested  in,  used  by  or  otherwise 
directly  benefit — 

(1)  Persons  that  reside  in  low-  or 
moderate-income  geographies  or  have 
low  or  moderate  incomes; 

(2)  Businesses  located  in  low-  or 
moderate-income  geographies  or 
employing  mostly  persons  residing  in 
such  oeographies: 

(3)  Non-profit  organizations  located  in 
low-  or  moderate-income  geographies  or 
providing  services  mainly  to  persons 
residing  in  such  geographies:  or 

(4)  Construction  or  renovation  of 
facilities  located  in  low-  at  moderate- 
income  geographies  or  providing 
services  mainly  to  persons  residing  in 
such  geographies. 

(i)  Low-  and  moderate- income 
geographies  means  geographies  where 
the  median  family  income  is  less  than 
80%  of  the  median  family  income  for 
the  Metropolitan  Statistical  Area  (MSA) 
or  (in  the  case  of  geographies  outside  a 
MSA)  less  than  80%  of  the  non- 
metropolitan  st^e-wide  median  family 
income  for  the  state  in  which  the 
geocraphy  is  located. 

(i )  Ijow-income  geographies  means 
geographies  where  the  median  family 
income  is  less  than  50%  of  the  median 
family  income  for  the  MSA  or  (in  the 
case  of  geographies  outside  a  MSA)  less 
than  50%  of  the  non-metropolitan  state- 
wide median  family  income  for  the  state 
in  which  the  geography  is  located. 

(2)  Moderate-income  geographies 
means  geographies  where  the  median 
family  income  is  at  least  50%  and  less 
than  80%  of  the  median  family  income 
for  the  MSA  or  (in  the  case  of 
geographies  outside  a  MSA)  at  least 
50%  and  less  than  80%  of  the  non- 
metropolitan  state  wide  median  family 


income  for  the  state  in  which  the 
geography  is  located. 

(jT  Reportable  hons  means  home 
mortgage  loans,  consumer  loans,  and 
loans  to  small  businesses  and  small 
farms. 

(k)  Retail  bonks  means  insured  Stale 
nonmember  banks  that  are  in  the 
business  of  extending  credit  to  the 
public  and  that  make  a  significant 
amount  of  reportable  loans. 

(I)  Small  banks  means — 

(1)  Independent  insured  State 
nonmember  banks  with  total  assets  of 
less  than  $250  million;  or 

(2)  Insured  State  nonmember  banks 
with  total  assets  of  less  than  $250 
milhon  that  are  subsidiaries  of  a  holding 
company  with  total  banking  and  thrift 
assets  of  less  than  $250  million. 

(m)  Small  businesses  means  private 
for-profit  organizations  that  had  for  the 
calendar  or  fiscal  year  preceding  the 
making  of  the  loan — 

(1)  Average  annual  gross  receipts  of 
less  than  $10  million  for  a  concern 
providing  services:  or 

(2)  Up  to  500  employees  for  a 
manufecturing  concern. 

(n)  Small  farms  means  private 
organizations  engaged  in  farming 
operations  with  average  annual  gross 
receipts  of  less  than  $500,000  for  the 
calendar  or  fiscal  year  preceding  the 
making  of  the  loen. 

(o)  Wholesale  and  limited -purpose 
banks  means  insured  State  nonmember 
banks  that  are  in  the  business  of 
extending  credit  to  the  public  but  make 
no  significant  amount  of  reportable 
loans. 

1345.8    Aaaeaamewl  atandardi    aumwiaiy. 

(a)  Elxcept  for  banks  assessed  under 
the  special  standardsof  §345.11,  the 
FDIC  assesses  a  bank's  CRA 
performance  as  described  in  this 
section.  The  FDIC  reviews,  among  other 
things,  the  bank's  CRA  public  file  and 
any  signed,  written  comments  about  the 
bank's  CRA  performance  submitted  to 
the  bank  or  the  FDIC.  hi  assessing  a 
bank's  CRA  performance,  the  FDIC 
considers  whether  the  bank  is  helping  to 
meet  the  credit  needs  of  its  entire 
community.  In  examinations,  however, 
the  FDIC  pays  particular  attention  to  the 
bank's  record  of  helping  to  meet  the 
credit  needs  in  low-  and  moderate- 
income  geographies.  That  record  is 
primarily  evaluated  using  three 
measures:  the  Lending  Test  (described 
in  §  345,7).  the  Investment  Test 
(described  in  §  345.8)  and  the  Service 
Test  (described  in  S  345.9).  Based  on 
these  separate  assessments,  the  FDIC 
assigns  the  bank  one  of  four  overall 
composite  ratings  as  described  in 
S  345.10.  The  four  composite  ratings  are 
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Outstanding,  Satisfactory,  Needs  to 
Improve,  and  Substantial 
Noncompliance. 

(b)  The  composite  ratings  reflect  the 
extent  of  compliance  or  noncompliance 
with  the  community  reinvestment 
obligations  described  in  §  345.2.  A  bank 
that  receives  a  composite  rating  of 
Substantial  Noncompliance  shall  be 
subject  to  enforcement  actions  pursuant 
to  12  U.S.C.  1818. 

(c)  This  part  and  the  CRA  do  not 
require  any  bank  to  make  loans  or 
investments  that  are  expected  to  result 
in  losses  or  are  otherwise  inconsistent 
with  safe  and  sound  operations. 
However,  banks  are  permitted  and 
encouraged  to  develop  and  apply 
flexible  underwriting  standards  (that  are 
consistent  with  safe  and  sound 
operations)  for  loans  that  benefit  low- 
and  moderate-income  geographies  or 
individuals. 

1345.7    LaiNltngtest 

(a)  Summary.  The  Lending  Test 
evaluates  primarily  whether  a  retail 
bank  is  making  loans  in  low-  and 
moderate-income  geographies  as  well  as 
to  wealthier  geographies.  The  test 
examines  direct  lending  by  the  bank 
itself  and,  if  the  bank  elects,  indirect 
lending  to  the  extent  permitted  by  this 
part. 

(b)  Standards.  The  FDIC  rates  a  Bank's 
lending  performance  in  a  service  area 
under  the  following  rebuttable 
presumptions. 

(1)  Outstanding.  Subject  to  rebuttal, 
the  FDIC  presumes  a  bank  is  lending  in 
an  outstanding  fashion  if — 

(i)  The  bank's  market  share  of 
reportable  loans  in  low-  and  moderate- 
income  geographies  in  its  service  area 
significantly  exceeds  its  market  share  of 
reportable  loans  in  the  remainder  of  its 
service  area;  and 

(ii)  Either: 

(A)  It  has  made  a  significant  amount 
of  reportable  loans  in  the  vast  majority 
of  the  low-  and  moderate-income 
geographies  in  its  service  area;  or 

(B)  Its  reportable  loans  to  low-  and 
moderate-income  geographies  in  its 
service  area  represent  a  substantial 
percentage  of  its  reportable  loans  in  its 
service  area  (provided  that  the  bank 
do«^  not  unreasonably  exclude  low-  and 
moderate-income  geographies  from  its 
lending). 

(2)  High  satisfactory.  Subject  to 
rebuttal,  the  FDIC  presumes  an 
institution  is  lending  in  a  high 
satisfiauitory  hshion  if — 

(i)  The  bank's  market  share  of 
reportable  loans  in  low-  and  moderate- 
income  geo^phies  in  its  service  area  is 
at  least  roughly  comparable  to  its  market 


share  of  reportable  loans  in  the 
remainder  of  its  service  area;  and 
(ii)  Either 

(A)  It  has  made  a  significant  amount 
of  reportable  loans  in  most  of  the  low- 
and  moderat»-income  gaographtes  in  its 
service  area;  or 

(B)  Its  reportable  loans  to  low-  and 
moderate-income  geographies  in  its 
service  area  represent  a  very  significant 
percentage  of  its  reportable  loans  in  its 
service  area  (provided  that  the  bank 
does  not  unreasonably  exclude  low-  and 
moderate-income  geographies  from  its 
lending). 

(3)  Low  satisfactory.  Subject  to 
rebuttal,  the  FDIC  presumes  a  bank  is 
lending  in  a  low  satisEactory  fashion  if — 

(i)  The  bank's  market  shaire  of 
reportable  loans  in  low-  and  moderate- 
income  geographies  in  its  service  area  is 
at  least  roughly  comparable  to  its  market 
share  of  reportable  loans  in  the 
remainder  of  its  service  area;  and 

(ii)  Either 

(A)  It  has  made  a  significant  amount 
of  reportable  loans  in  many  of  the  low- 
and  moderate-income  geographies  in  its 
service  area;  or 

(B)  Its  reportable  loans  to  low-  and 
moderate-income  geographies  in  its 
service  area  represent  a  significant 
percentage  of  its  reportable  loans  in  its 
service  area  (provided  that  the  bank 
does  not  unreasonably  exclude  low-  and 
moderate-income  geographies  from  its 
lending). 

(4)  Needs  to  improve. — Subject  to 
rebuttal,  the  FDIC  presumes  a  bank 
needs  to  improve  its  record  under  the 
Lending  Test  if — 

(i)  The  bank's  market  share  of 
reportable  loans  in  low-  and  moderate- 
income  geographies  in  its  service  area  is 
less  than,  and  not  roughly  comparable 
to,  its  market  share  of  report^le  loans 
in  the  remainder  of  its  service  area:  or 

(ii)  It  has  made  reputable  loans  in 
only  a  few  of  the  low-  and  moderate- 
income  geographies  in  its  service  area, 
and  reportable  loans  to  low-  and 
moderate-income  geographies  in  its 
service  area  represent  an  insignificant 
percentage  of  its  reportable  loans  in  its 
service  area. 

(5)  Substantial  noncompliance. 
Subject  to  rebuttal,  the  FDIC  presumes 
a  bank  is  in  substantial  noncompliance 
with  the  Lending  Test  if — 

(i)  The  bank's  market  share  of 
reportable  loans  in  low-  and  moderate- 
income  geographies  in  its  service  area  is 
significantly  less  than  its  market  share 
of  reportable  loans  in  the  remainder  of 
its  service  area;  and 

(ii)  It  has  made  very  few,  if  any, 
reportable  loans  in  the  low-  and 
moderate-income  geographies  in  its 
service  area. 


(c)  Method  of  computatiort—{i] 
General.  For  purposes  of  the  Lmding 
Test,  the  FDIC,  rather  than  the  bank,  is 
responsible  for  making  the 
computations.  The  FDIC  bases  such 
computations  upon  the  bank's  reported 
loan  data  required  under  §  345.13  and 
the  aggregate  reported  loan  data 
supphed  by  the  Federal  financial 
supervisory  agencies.  In  making  lending 
test  computations,  the  FDIC  measures 
market  share,  amount  of  loans,  and 
percentage  using  both  volume  of  loans 
and  number  of  loans. 

(2)  Market  share.  The  FDIC  computes 
market  share  for  volume  and  number  of 
loans  for  each  type  of  reportable  loans: 
home  mortgage  loans,  consumer  loans, 
and  small  business  and  £arm  loans.  The 
FDIC  awards  an  overall  market  share 
performance  rating  after  weighing  each 
lending  category  based  on  such  factors 
as  the  needs  of  the  community  being 
served,  the  bank's  capabilities  and 
business  plans,  and  the  degree  to  which 
the  bank's  performance  with  respect  to 
one  of  the  loan  categories,  in  bet, 
balances  tv  compensates  fior  its 
performance  under  another  cat^ory. 

(d)  Adjustments.  (1)  The  FDIC  may 
increase  a  bank's  lending  rating  if  the 
bank  participates  in  a  program  for  giving 
further  reviews  to  loan  applications  that 
would  otherwise  be  denied.  More  credit 
will  be  given  fw  such  a  program  if  it  is 
done  in  conjunction  with  a  community 
organization  in  such  a  way  that  the 
organization  either  participates  in  the 
review  or  offers  applications  from  low- 
and  moderate-income  individuals  that 
the  bank  will  consider  for  credit.  The 
FDIC  may  also  increase  the  rating  if  the 
bank  has  made  a  substantial  amount  of 
loans  requiring  creative  or  innovative 
underwriting  (while  maintaining  a  safe 
and  sound  quahty)  or  loans  for  which 
there  is  particular  need,  such  as  loans 
for  multifamily  housing  construction 
and  rehabilitation,  loans  to  start-ups, 
very  small  businesses  or  community 
development  organizations  or  facilities 
and  loans  to  very  low-income 
individuals  and  areas.  The  FDIC  will 
also  consider  favorably  in  reaching  a 
rating  loans  made  to  third  parties,  such 
as  community  dev^opment 
organizations  and  intermediaries,  that 
make  loans  or  facihtate  lending  in  low- 
and  moderate-income  geographies,  even 
if  the  loans  by  the  bank  are  not 
reportable  under  this  part,  are  not  made 
to  third  parties  in  the  t>ank's  service 
area,  or  are  made  to  third  f>arties  that 
serve  service  areas  other  than  the 
bank's. 

(2)  In  exceptional  cases,  the  FDIC  may 
reduce  a  rating  achieved  under  this 
section  if  it  concludes  that  the 
quantitative  measures  in  this  section  fail 
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to  reflect  the  bank's  actual  record  of 
lending  to  low-  or  moderate-income 
individuals  or  geographies. ' 

(e)  Indirect  lending.  (1)  If  the  bank 
elects,  the  FDIC  will  attribute  to  a  bank 
its  reported  attributable  indirect  loans. 

(2)  In  the  usual  case,  the  indirect 
loans  attributable  to  a  bank  equal  the 
bank's  percentage  share  (based  on  the 
level  of  the  bank's  investment  or 
participation)  of  each  loan  made 
through  the  entity  in  which  the  bank 
has  invested  or  participated. 

(3)  At  the  option  of  all  investing  or 
participating  institutions,  an  alternative 
method  of  attributing  loans  among  the 
investing  or  participating  institutions 
may  be  established.  In  no  case,  however: 

(i)  May  the  indirect  loans  attributed  to 
any  bank  exceed  its  percentage  share  of 
the  total  loans  (measured  in  both 
number  and  volume)  made  directly  by 
the  lending  entity  in  which  the 
institutions  invested  or  participated: 

(ii)  May  the  investors  or  participants 
claim,  in  the  aggregate,  indirect  loans 
(measured  in  both  number  and  volume) 
in  excess  of  the  loans  actually  made  in 
any  geography  by  the  lending  entity  in 
which  they  invested  or  participated;  or 

(iii)  May  any  bank  be  assigned  a 
disproportionate  share  of  all  loans 
(measiued  in  both  number  and  volume) 
made  in  low-  and  moderate-income 
geographies  by  a  lending  entity  in 
which  the  institutions  invested  or 
participated. 

(4)  If  a  bank  elects,  indirect  loans 
attributed  to  a  bank  under  this 
paragraph  (e)  may  be  included  in 
"reportable  loans"  for  purposes  of  the 
Lending  Test  if  a  bank  reports  them 
under  §345.13. 

(f)  Application  to  wholesale  and 
limited-purpose  banks.  The  Lending 
Test  of  this  section  does  not  apply  to 
wholesale  or  limited-purpose  banks.  In 
evaluating  the  record  of  wholesale  and 
limited-purpose  banks  in  satisfying  their 
community  reinvestment  obligation,  the 
FDIC  uses  the  Investment  Test  in  §  345.8 
instead  of  the  standards  of  paragraph  (b) 
of  this  section.  For  purposes  of 
assigning  a  composite  rating  as 
described  in  §  345.10,  the  FDIC 
substitutes  a  wholesale  or  limited- 
purpose  bank's  rating  under  the 
Investment  Test  for  a  rating  under  the 
Lending  Test. 

(g)  Rebutting  presumptions.  A  bank 
can  rebut  a  presumptive  rating  under 
this  section  by  clearly  establishing  to 
the  satisfaction  of  the  FDIC  that  the 
quantitative  measures  in  this  section  do 
not  accurately  present  its  lending 
performance  because,  among  other 
reasons — 

(1)  The  quantitative  measures  of  this 
section  do  not  reflect  the  bank's 


signiHcant  amount  of  loans  benefiting 
low-  and  moderate-income  geographies 
or  persons; 

(2)  Other  quantitative  measures  of  the 
bank's  lending  performance 
demonstrate  a  higher  level  than  that 
reflected  by  the  measures  under  this 
section; 

(3)  Peculiarities  in  the  demographics 
of  the  bank's  service  area  exist  that 
significantly  distort  the  quantitative 
measures  of  this  section; 

(4)  Economic  or  legal  limitations 
peculiar  to  the  bank  or  its  service  area 
or  unusual  general  economic  conditions 
have  affected  its  performance  and  ought 
to  be  considered;  or 

(5)  The  bank's  performance  as 
measured  by  the  market  share 
component  of  the  Lending  Test  does  not 
reflect  its  overall  lending  performance 
because  of  the  extraordinarily  high  level 
of  performance,  in  the  aggregate,  by 
lenders  in  the  bank's  service  area. 

§345.8   investment  test 

(a)  Summary.  The  Investment  Test 
evaluates  banks  on  the  amount  of  their 
investments  benefiting  low-  and 
moderate-income  geographies  or 
persons. 

(b)  Standards.  The  FDIC  rates  a  bank's 
investment  performance  under  the 
following  rebuttable  presumptions: 

(1)  Outstanding.  Subject  to  rebuttal, 
the  FDIC  presumes  a  bank  is  providing 
quallTied  investments  in  an  outstanding 
fashion  if  the  bank  has  made  such 
investments  in  an  amount  that  is 
substantia!  as  compared  to  its  capital. 

(2)  High  satisfactory.  Subject  to 
rebuttal,  the  FDIC  presumes  a  bank  is 
providing  qualified  investments  in  a 
high  satisfactory  fashion  if  the  bank  has 
made  such  investments  in  an  amount 
that  is  very  significant  as  compared  to 
its  capital. 

(3)  Low  satisfactory.  Subject  to 
rebuttal,  the  FDIC  presumes  a  bank  is 
providing  qualified  investments  in  a 
low  satisfactory  fashion  if  the  bank  has 
made  such  investments  in  an  amount 
that  is  significant  as  compared  to  its 
capital. 

(4)  Needs  to  Improve.  Subject  to 
rebuttal,  the  FDIC  presumes  a  bank 
needs  to  improve  its  record  of  providing 
qualified  investments  if  the  bank  has 
made  such  investments  in  an  amount 
that  is  insignificant  as  compared  to  its 
capital. 

(5)  Substantial  noncompliance. 
Subject  to  rebuttal,  the  FDIC  presumes 
a  bank  is  in  substantial  noncompliance 
with  the  Investment  Test  if  the  bank  has 
devoted  very  little,  if  any.  capital  to 
qualifled  investments. 

(c)  Qualified  investments.  Qualified 
investments  are  lawful  investments  that 


demonstrably  benefit  low-  and 
moderate-income  geographies  or 
persons  in  the  bank's  service  area. 
Qualified  investments  may  include 
investments: 

(1)  In  support  of  affordable  housing, 
small  business,  consumer,  and  other 
economic  development  initiatives; 

(2)  In  community  development  banks, 
community  development  corporations, 
community  development  projects,  small 
business  investment  corporations, 
minority  small  business  investment 
corporations  and  minority-  and  women- 
owned  financial  institutions  and  other 
community  development  Hnancial 
intermediaries; 

(3)  In  consortia  or  other  structures 
serving  low-  and  moderate-income 
individuals  and  neighborhoods  and 
poor  rural  areas; 

(4)  In  state  and  local  government 
agency  housing  bonds  or  state  and  local 
government  revenue  bonds  specifically 
aimed  at  helping  low-  and  moderate- 
income  communities  and  individuals. 

(d)  Capital.  For  purposes  of  the 
Investment  Test,  the  FDIC  will  evaluate 
the  amount  of  qualified  investments 
against  the  amount  of  the  bank's  risk- 
based  capital. 

(e)  Benefit  to  service  area.  In  order  to 
be  eligible  as  a  qualified  investment 
under  paragraph  (c)  of  this  section,  the 
activity  or  entity  supported  by  an 
investment  need  not  solely  benefit  the 
bank's  service  area.  However,  the 
activity  or  entity  supported  by  the 
investment  must  significantly  benefit 
low-and  moderate- income  geographies 
or  persons  in  the  bank's  ser\'ice  area. 

(i)  Exclusion  of  indirect  loans. 
Investments  that  a  bank  has  elected  to 
report  as  indirect  lending  under  the 
Lending  Test  are  not  counted  as 
qualified  investments  under  this  Test. 

(g)  Grants.  Grants  that  would 
constitute  qualified  investments  were 
they  in  the  form  of  investments  will  be 
treated  as  qualified  investments  for 
purposes  of  the  Investment  Test.  A  bank 
may  also  donate,  sell  on  favorable  terms, 
or  make  available  on  a  rent-free  basis 
any  branch  which  is  located  in  a 
predominately  minority  neighborhood 
to  a  minority  depository  institution  or 
women's  depository  institution  as 
defined  in  12  U.S.C.  2907. 

(h)  Application  to  wholesale  and 
limited  purpose  banks.  For  purposes  of 
determining  qualified  investments 
under  paragraph  (c)  of  this  section,  the 
service  area  of  wholesale  and  limited 
purpose  banks  is  defined  to  include  all 
low-  and  moderate-income  geographies 
or  persons  within  the  United  States  and 
its  territories.  Loans  by  wholesale  and 
limited  purpose  banks  that  would 
constitute  qualified  investments  were 
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they  in  the  form  of  investments  will  be 
treated  as  qualified  investments  for  the 
purposes  of  the  Investment  Test. 

(i  J  Adjustments  to  investment  test. 
The  FDIC  may  adjust  a  bank's  rating 
under  the  Investment  Test.  Adjustments 
may  increase  or.  in  exceptional  cases, 
decrease  the  rating.  In  making  these 
adjustments  the  FDIC  considers 
whether: 

(1)  The  bank's  qualified  investments 
are  particiilarly  innovative  or  meet  a 
special  need,  or  if  the  bank's  activities 
in  connection  with  its  qualified 
investments  have  been  particularly 
complex,  innovative  or  intensive  for  a 
bank  of  its  size,  or  involve  innovative 
partnerships  with  community 
organizations  (examples  include  helping 
to  establish  an  entity  to  conduct 
community  development  activities  or 
providing  significant  service  or 
assistance  in  support  of  a  qualified 
investment);  or 

(2)  The  bank  has  made  a  large  amount 
of  investments  that  would  be  qualified 
investments  but  for  the  fact  that  they  fail 
to  benefit  the  bank's  service  area  as 
required  by  paragraph  (e)  of  this  section, 
provided  the  bank  has  not  neglected 
investments  that  benefit  its  service  area. 

§34$.*   ServtcetasL 

(a)  Summary.  The  Service  Test 
evaluates  the  accessibility  of  a  retail 
bank's  branches  and  the  extent  to  which 
any  bank  provides  other  services  that 
enhance  credit  availability.  The  Service 
Test  does  not  require  a  bank  to  expand 
the  size  of  its  branching  network  or  to 
operate  facilities  at  a  loss.  Appropriate 
consideration  is  given  to  the  limitations 
faced  by  banks  with  a  small  number  of 
branches.  The  FDIC  evaluates  retail 
banks  with  multiple  branches  under  the 
Service  Test  primarily  on  the  extent  to 
which  they  offer  branches.  The  FDIC 
evaluates  wholesale  and  limited- 
purpose  banks  on  the  extent  to  which 
they  provide  other  services  that  enhance 
credit  availability. 

(b)  Standards  for  retail  banks.  The 
FDIC  rates  a  retail  bank's  service 
performance  in  a  service  area  under  the 
following  rebuttable  presumptions. 

(1)  Outstanding.  Subject  to  rebuttal, 
the  FDIC  presumes  a  bank  is  providing 
service  in  an  outstanding  fashion  if  a 
substantial  percentage  of  the  bank's 
branches  are  located  in  or  readily 
accessible  to  low-  and  moderate-income 
georaaphies  in  its  service  area. 

(2)  High  satisfactory.  Subject  to 
rebuttal,  the  FDIC  presumes  a  bank  is 
providing  service  in  a  high  satisfactory 
fashion  if  a  very  significant  percentage 
of  the  bank's  branches  are  located  in  or 
readily  accessible  to  low-  and  moderate- 
income  geographies  in  its  service  area. 


(3)  Low  satisfactory.  Subject  to 
rebuttal,  the  FDIC  presumes  a  bank  is 
providing  service  in  a  low  satisfactory 
fashion  if  a  significant  percentage  of  the 
bank's  branches  are  located  in  or  readily 
accessible  to  low-  and  moderate' income 
geographies  in  its  service  area. 

(4)  Needs  to  improve.  Subject  to 
rebuttal,  the  FDIC  presumes  a  bank 
needs  to  improve  its  record  of  providing 
service  if  an  insignificant  percentage  of 
the  bank's  branches  are  located  in  or 
readily  accessible  to  low-  and  moderate- 
income  geographies  in  its  service  area. 

(5)  Substantial  noncompliance. 
Subject  to  rebuttal,  the  FDIC  presumes 
a  bank  is  in  substantial  noncompliance 
with  the  Service  Test  if  very  few,  if  any, 
of  the  bank's  branches  are  located  in  or 
readily  accessible  to  low-  and  moderate- 
income  geographies  in  its  service  area. 

(c)  Adjustments  for  retail  banks.  If 
necessary,  the  FDIC  adjusts  a  retail 
bank's  rating  to  reflect  more  accurately 
the  service  provided  to  low-  and 
moderate-income  geographies  and 
individuals. 

(1)  Adjustment  to  reflect  more 
accurately  branch  service.  The  FDIC 
may  adjust  a  bank's  record  upward  or 
downward  to  reflect  more  accurately  its 
branch  service  to  low-  or  moderate- 
income  geographies  or  individuals. 
Downward  adjustments  will  occur  only 
in  exceptional  cases.  In  determining  the 
appropriateness  and  degree  of  any 
adjustment,  the  FDIC  may  consider  the 
bank's  record  of  opening  and  closing 
branches.  The  FDIC  may  also  consider 
whether  branches  in  or  readily 
accessible  to  low-  and  moderate-income 
geographies  actually  serve  low-  and 
moderate-income  individuals  and 
whether  branches  not  located  in  or 
readily  accessible  to  such  geographies 
are  nonetheless  serving  low-  and 
moderate-income  individuals.  The  FDIC 
may  also  take  into  account  significant 
differences  in  the  quantity,  quality  or 
types  of  services  offered  to  low-  or 
moderate-income  individuals  or 
geographies  and  similar  considerations. 

(2)  Adjustment  to  reflect  other 
senices  that  promote  credit  availability. 
The  FDIC  may  adjust  a  bank's  rating 
upward  to  reflect  a  strong  record  of 
offering  or  supporting  services  that 
promote  credit  availability  for  low-  and 
moderate-income  geographies  or 
individuals.  These  services  include 
credit  counseling,  low-cost  check 
cashing.  "lifeHne"  checking  accounts, 
financial  planning,  home  ownership 
counseling,  loan  packaging  assisting 
small  and  minority  businesses, 
partnerships  with  community-based 
organizations  to  promote  credit-related 
services,  extensive  provision  of  RSFs  or 
other  non-branch  delivery  systems  that 


are  particularly  accessible  and 
convenient  to  low-  and  moderate- 
income  geographies  or  individuals,  and 
similar  programs. 

(d)  Application  to  wholesale  and 
limited-purpose  banks.  The  FMC  rates  a 
wholesale  or  limited-purpose  bank's 
service  performance  under  the  following 
rebuttable  presiunptions: 

(1)  Outstanding,  Subject  to  rebuttal, 
the  FDIC  presumes  a  bank  is  providing 
service  in  an  outstanding  fashion  if  it  is 
providing  a  substantial  amount  of  the 
services  described  in  paragraph  (cK2)  of 
this  section  or  providing  substantial 
support  for  organizations  that  furnish 
such  services. 

(2)  High  satisfactory.  Subject  to 
rebuttal,  the  FESC  presumes  a  bank  is 
providing  service  in  a  high  satisfactory 
fashion  if  it  is  providing  a  very 
significant  amount  of  the  services 
described  in  paragraph  (c)(2)  of  this 
section  or  providing  very  significant 
support  for  organizations  that  furnish 
such  services. 

(3)  Low  satisfactory.  Subject  to 
rebuttal,  the  FDIC  presumes  a  bank  is 
providing  service  in  a  low  satisfactory 
fashion  if  it  is  providing  a  significant 
amount  of  the  services  described  in 
paragraph  (c)(2)  of  this  section  or 
providing  significant  support  for 
organizations  that  furnish  such  services. 

(4)  Needs  to  improve.  Subject  to 
rebuttal,  the  FDIC  presumes  a  bank 
needs  to  improve  its  record  of  providing 
service  if  it  is  providing  an  insignificant 
amount  of  the  services  described  in 
paragraph  (c)(2)  of  this  section  or 
providing  insignificant  support  for 
organizations  that  furnish  such  services. 

(5)  Substantial  noncompliance. 
Subject  to  rebuttal,  the  FDIC  presumes 
a  bank  is  in  substantial  noncompliance 
with  the  Service  Test  if  it  provides  very 
few,  if  any,  services  described  in 
paragraph  (c)(2)  of  this  section  or  very 
little,  if  any.  support  for  organizations 
that  furnish  such  services. 

(e)  Rebutting  presumptions.  A  Bank 
can  rebut  a  presumptive  rating  uiuler 
this  section  by  clearly  establishing  to 
the  satisfaction  of  the  FDIC  that  the 
quantitative  measures  in  this  section  do 
not  accurately  represent  its  service 
performance  because,  among  other 
reasons — 

(1)  The  quantitative  measures  of  this 
section  do  not  reflect  the  bank's 
significant  degree  of  services  that 
promote  credit  availability  to  low-  and 
moderate-income  geographies  or 
persons; 

(2)  Peculiarities  in  the  d^nographics 
of  the  bank's  service  area  exist  that 
significantly  distort  the  quantitative 
measures  of  this  section;  or 
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(3)  Limitations  imposed  by  the  bank's 
financial  condition,  economic  or  legal 
limitatidns  on  branch  operation  or 
location,  or  similar  circumstances  have 
affected  its  performance  and  ought  to  be 
considered. 

S345.10   Composite  ratings. 

(a)  Composite  rating  standards.  FDIC 
assisns  comfXMite  ratings  as  follows: 

(1)  Base  rating.  For  retail  banks,  the 
bank's  rating  under  the  Lending  Test 
forms  the  basis  for  its  composite  rating. 
For  wholesale  or  limited-purpose  banks, 
the  bank's  rating  under  the  Investment 
Test  serves  as  the  basis  for  the 
composite  rating.  The  base  rating  under 
this  paragraph  is  adjusted  as  described 
in  paragraphs  (a)(2)  and  (a)(3)  of  this 
section. 

(2)  Effect  of  investment  rating.  For 
retail  bar.ks,  the  base  rating  is  increased 
by  two  levels  if  the  bank  has  an 
outstanding  rating  in  the  Investment 
Test  or  by  one  level  if  the  bank  has  a 
high  satisfactory  rating  in  the 
Investment  Test. 

(3)  Effect  of  service  rating.  The  base 
rating  is  increased  by  one  level  if  the 
bank  has  an  outstanding  rating  in  the 
Service  Test  and  is  decreased  by  one 
leveMf  the  bank  has  a  rating  of 
substantial  non-compliance  in  the 
Service  Test. 

(4)  Final  composite  rating.  Subject  to 
paragraph  (b)  of  this  section,  the  FDIC 
converts  the  rating  resulting  from 
paragraphs  (a)(1)  through  (a)(3)  of  this 
section  into  a  final  composite  rating  as 
described  in  this  paragraph.  High 
satisfactory  and  low  satisfactory  ratings 
are  both  scored  as  satisfactory  in  the 
final  composite  rating.  A  bank  that 
would  otherwise  receive  a  composite 
rating  of  needs  to  improve  will  receive 
a  final  composite  rating  of  substantial 
noncompliance  if  the  bank  received  no 
better  than  a  needs  to  improve  rating  on 
both  of  its  last  two  examinations. 

(b)  Effect  of  discrimination.  Evidence 
that  a  bank  has  engaged  in  illegal 
discrimination  may  affect  the  bank's 
QIA  rating.  Notwithstanding  paragraph 
(a)  of  this  section  and  subject  to  rebuttal, 
the  FDIC  assigns  a  bank  a  final 
composite  rating  lower  than  satisfactory 
if  the  bank  has — 

(1)  Engaged  in  a  pattern  or  practice  of 
illegal  discrimination  that  it  has  not 
corrected  fully;  or 

(2)  Committed  an  isolated  act  of 
illegal  discrimination  of  which  it  has 
knowledge  and  that  it  has  not  corrected 
fully  or  is  not  in  the  process  of 
correcting  fully. 

(c)  Multiple  service  areas.  Where  a 
bank  operates  in  more  than  one  service 
area,  the  FDIC  conducts  Lending, 
Investment  and  Service  tests  in  a  sample 


of  all  of  the  service  areas  in  which  a 
bank  operates.  The  FDIC  assigns 
separate  comf>osite  CRA  ratings  to  the 
bank's  performance  in  each  of  the 
service  areas  studied.  A  list  of  the 
service  areas  in  which  the  bank's  CRA 
performance  was  examined,  along  with 
the  rating  assigned  to  the  bank's  CRA 
record  in  each  of  the  service  areas,  shall 
be  included  in  the  bank's  public 
performance  evaluation.  "The  overall 
rating  for  the  bank  reflects  the 
performance  of  the  bank  in  the  service 
areas  studied. 

$345.11    Alternative  assessment  methods, 
(a)  Small  bank  assessment  standards. 
A  small  bank  (as  defined  in  §  345.5(1)) 
may  choose  to  have  the  FDIC  assess  its 
CRA  performance  under  this  section 
rather  than  the  general  standards 
described  in  §§  345.6  through  345.10. 

(1)  The  FDIC  presumes  a  small  bank's 
overall  CRA  performance  is  satisfactory 
if  the  bank: 

(i)  Has  a  reasonable  loan-to-deposit 
ratio  (a  ratio  of  60  percent,  adjusted  for 
seasonal  variation,  is  presumed  to  be 
reasonable)  given  its  size,  its  financial 
condition,  and  the  credit  needs  in  its 
service  area; 

(ii)  Makes  the  majority  of  its  loans  in 
its  service  area; 

(iii)  Has  a  good  loan  mix  [i.e..  makes, 
to  the  extent  permitted  by  law  and 
regulation,  a  variety  of  loans  to 
customers  across  economic  levels); 

(iv)  Has  no  legitimate,  bona-fide 
complaints  from  community  members; 

(v)  Has  not  engaged  in  a  pattern  or 
practice  of  illegal  discrimination  that  it 
has  not  corrected  fully;  and  has  not 
committed  isolated  acts  of  illegal 
discrimination,  of  which  it  has 
knowledge,  that  it  has  not  corrected 
fully  or  is  not  in  the  process  of 
correcting  fully;  and 

(vi)  In  tne  case  of  a  bank  already 
subject  to  reporting  home  mortgage 
lending  data  under  HMDA,  has  a 
reasonable  geogr^hic  distribution  of 
such  loans. 

(2)  A  small  bank  that  meets  each  of 
the  standards  for  a  satisfactory  rating 
under  this  paragraph  and  exceeds  some 
or  all  of  those  standards  may  warrant 
consideration  for  an  overall  rating  of 
outstanding.  In  assessing  whether  a 
small  bank's  CRA  record  is  outstanding, 
the  FDIC  will  consider  the  extent  to 
which  the  bank's  loan-to-deposit  ratio, 
its  lending  to  its  service  area,  and  its 
loan  mix  exceed  the  standards  for  a 
satisfactory  rating.  In  addition,  at  the 
option  of  the  haiA.  the  FDIC  will 
evaluate: 

(i)  Its  record  of  making  qualified 
investments  (as  described  in  §  345.8(c)); 
and 


(ii)  Its  record  of  providing  branches, 
RSFs,  and  other  services  that  enhance 
credit  availability  or  in  other  ways  meet 
the  convenience  and  needs  of  low-  and 
moderate-income  persons  in  its  service 
area. 

(3)  A  small  bank  that  fails  to  meet  or 
exceed  all  of  the  standards  for  a 
satisfactory  rating  under  this  paragraph 
is  not  presumed  to  be  performing  in  a 
less  than  satisfactory  manner.  Rather, 
for  those  banks,  the  FDIC  conducts  a 
more  extensive  examination  of  the 
bank's  loan-to-deposit  record,  its  record 
of  lending  to  its  local  community,  and 
its  loan  mix.  The  FDIC  will  also  contact 
members  of  the  community,  particularly 
in  response  to  complaints  about  the 
bank,  and  review  the  findings  of  its 
most  recent  fair  lending  examination.  In 
addition,  at  the  option  of  the  bank,  the 
FDIC  will  assess: 

(i)  Its  record  of  making  qualified 
investments  (as  described  in  §  345.8(c)); 
and 

(ii)  Its  record  of  providing  branches, 
RSFs,  and  other  services  that  enhance 
credit  availability  or  in  other  ways  serve 
the  convenience  and  needs  of  low-  and 
moderate-income  persons  in  its  service 
area. 

(4)  Multiple  service  areas.  If  a  small 
bank  operates  in  more  than  one  service 
area,  the  FDIC  evaluates  the  bank's 
performance  in  all  of  those  service 
areas.  •' 

(b)  Strategic  plan  assessment.  (1)  As 
an  alternative  to  being  rated  after  the 
fact  under  the  lending,  service  and 
investment  tests  or  the  small  bank 
assessment  method,  a  bank  may  submit 
to  the  FDIC  for  approval  a  strategic  plan 
detailing  how  the  bank  proposes  to  meet 
its  CRA  obligation. 

(i)  The  plan  must  be  submitted  at  least 
three  months  prior  to  the  proposed 
effective  date  of  the  plan  so  that  the 
FDIC  has  sufiicient  time  to  review  the 
plan  and  to  determine  whether  to 
approve  it. 

(ii)  A  bank  submitting  a  proposed 
plan  for  approval  must  publish  notice  in 
a  newspaper  of  general  circulation  in 
each  of  its  service  areas  stating  that  a 
plan  has  been  submitted  to  the  FDIC  for 
review,  that  copies  of  the  plan  are 
available  for  review  at  offices  of  the 
bank,  and  that  comments  on  the 
proposed  plan  may  be  sent  to  the  FDIC 
in  accord  with  §  303.6  of  this  chapter. 

(iii)  The  FDIC  assesses  every  plan 
under  the  standards  of  this  part  and  will 
not  approve  a  plan  unless  it  provides 
measurable  goals  against  which 
subsequent  performance  can  be 
evaluated  and  the  proposed 
performance  is  at  least  overall 
satisfactoiy  under  the  standards  of  this 
part. 
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(iv)  No  plan  may  have  a  term  that 
exceeds  two  years.  Further,  during  the 
term  of  a  plan,  the  bank  may  petition 
the  FDIC  to  approve  an  amendment  to 
the  plan  on  grounds  that  a  material 
change  in  circumstances  has  made  the 
plan  no  longer  appropriate. 

(2)  The  FDIC  will  assess  the 
performance  of  a  bank  operating  under 
an  approved  plan  to  determine  if  the 
bank  has  met  or  exceeded  the  plan 
goals.  However,  if  the  bank  fails  to  meet 
or  exceed  the  preponderance  of  the 
measurable  goals  set  forth  in  the  plan, 
its  performance  will  be  evaluated  under 
the  lending,  service  and  investment 
tests  or  the  small  bank  assessment 
method,  as  applicable. 

§  345.1 2    Service  area — delineation. 

(a)  The  effective  lending  territory  of  a 
retail  bank  defines  the  bank's  service 
area.  The  effective  lending  territory  is 
that  area  around  each  office  or  group  of 
offices  where  the  preponderance  of 
direct  reportable  loans  made  through 
the  office  or  offices  are  located. 

(b)  Subject  to  rebuttal,  a  bank's  service 
area  is  presumed  to  be  acceptable  if  the 
area  is  broad  enough  to  include  low- 
and  moderate-income  geographies  and 
does  not  arbitrarily  exclude  low-and 
moderate-income  geographies. 

(c)  A  bank  can  show  that  its  service 
area  is  acceptable  despite  its  failure  to 
satisfy  the  criteria  of  paragraph  fb)  of 
this  section  by  clearly  demonstrating  to 
the  satisfaction  of  the  FDIC  that  the 
criteria  of  paragraph  (b)  of  this  section 
are  inappropriate  because,  for  example, 
there  are  no  low-  or  moderate-income 
geographies  within  any  reasonable 
distance  given  the  size  and  financial 
condition  of  the  bank. 

(d)  The  FDIC  can  reject  as 
unacceptable  a  service  area  meeting  the 
criteria  of  paragraph  (b)  of  this  section 
if  the  FDIC  finds  that  the  service  area 
does  not  accurately  reflect  the  true 
effective  lending  territory  of  the  bank  or 
reflects  past  redlining  or  illegal 
discrimination  by  the  bank. 

(e)  A  bank  shall  delineate  more  than 
one  service  area  when  the  geographies 
it  serves  extend  substantially  across 
state  boundaries  or  extend  substantially 
across  boundaries  of  a  Metropolitan 
Statistical  Area. 

(f)  A  bank  whose  business 
predominar^tly  consists  of  serving 
persons  who  are  active  duty  or  retired 
military  personnel  or  their  dependents 
and  who  are  located  outside  its  local 
community  or  communities  may 
delineate  a  "military  community"  for 
those  customers  as  a  service  area. 

(g)  A  wholesale  or  limited-purpose 
bank  need  not  delineate  a  service  area. 


(h)  A  bank  shall  compile  and 
maintain  a  list  of  all  the  geographies 
within  its  service  area  or  areas  and  a 
map  of  each  serx'ice  area  showing  the. 
geographies  contained  therein. 

S  345. 1 3    Loan  data— collection,  reporting, 
and  disclosure. 

(a)  Every  bank,  except  small  banks 
electing  the  small  bank  assessment 
method,  shall  collect  and  maintain  the 
following  data  on  its  government 
insured  and  other  reportable  loans: 
number  of  written  applications,  number 
of  application  denials,  number  and 
amount  of  approvals,  number  and 
amount  of  loans  purchased,  and  number 
and  amount  of  indirect  loans  the  bank 
elects  to  have  evaluated  using  the 
hnding  test.  All  information  is  to  be 
provided  by  the  geography  where  the 
loan  is  located. 

(1)  A  bank  choosing  to  be  rated  under 
the  strategic  plan  assessment  described 
in  §  345.11(b)  is  not  relieved  from  its 
obligation  to  report  the  data  as  required 
by  this  section. 

(2)  The  information  required  under 
this  section  shall  be  collected: 

(i)  Beginning  July  1, 1994,  for  the 
remaining  six  months  of  1994.  A 
summary  of  the  bank's  data  for  the  six 
months  shall  be  submitted  to  FDIC  by 
January  31, 1995. 

(ii)  Beginning  January  1, 1995,  on  an 
annual  basis,  a  summary  of  the  bank's 
data  collected  under  this  section  shall 
be  submitted  to  FDIC  by  January  31  of 
the  following  year.  The  summary  data 
shall  be  submitted  in  the  format 
prescribed  in  appendix  A  of  this  part. 

(3)  Small  business  loan  data  shall  be 
collected,  reported,  and  disclosed  in  the 
summary  format  described  in  paragraph 
(a)  of  this  section  for  the  following 
categories:  small  businesses  with 
average  annual  gross  receipts  of  less 
than  $250,000,  those  with  average 
annual  gross  receipts  of  $250,000  or 
more  and  less  than  $1  million;  those 
with  average  annual  gross  receipts  of  $1 
million  or  more  and  less  than  $10 
million;  and  manufacturing  businesses 
with  average  annual  gross  receipts  of 
$10  million  or  more  and  less  than  500 
employees. 

(4)  Home  mortgage  loan  data  shall  be 
collected,  reported,  and  disclosed  in  the 
Fummary  format  described  in  paragraph 
(a)  of  this  section  for  the  following 
categories:  1-4  family  home  purchase. 
1-4  family  home  improvement,  1-4 
family  refinancings,  and  multi-family 
loans,  (b)  The  FDIC  will  make  summary 
data  collected  pursuant  to  this  section 
available  to  the  public  and  to  the  banks. 
The  data  will  be  used  by  the  FDIC  to 
apply  the  Lending  Test  under  §  345.7. 


(c)  For  purposes  of  this  section,  a  loan 
is  located  In  a  geography  as  follows: 

(1)  Consumer  loans  are  located  in  the 
geography  where  the  borrower  resides. 

(2)  Loans  secured  by  real  estate  are 
located  in  the  geography  where  the 
relevant  real  estate  is  located. 

(3)  Small  business  loans  are  located  in 
the  geography  where  the  headquarters 
or  principal  office  o(  the  business  is 
located.  " 

(4)  Small  farm  loans  are  located  in  the 
geography  where  the  farm  property  is 
located. 

(d)  A  bank  is  not  required  to  report 
under  this  section  indirect  loans  unless 
the  bank  elects  to  have  the  indirect 
loans  attributed  to  it  as  described  in 

§  345.7(e)  for  purposes  of  the  Lending 
Test.  If  a  bank  elects  to  report  its 
indirect  loans,  it  shall  report  all 
attributable  indirect  loans  outside  low- 
or  moderate-income  geographies  as  well 
as  loans  inside  such  geographies. 

§345.14    Public  file  and  disclosure. 

(a)  Banks  shall  maintain  files  that  are 
readily  available  for  public  inspection 
containing  the  information  required  by 
this  section. 

(b)  Each  bank  shall  include  in  its 
public  file  the  following  information — 

(1)  All  signed,  written  comments 
received  from  the  public  for  the  current 
year  and  past  two  calendar  years  that 
specifically  relate  to  the  bank's 
performance  in  helping  to  meet  the 
credit  needs  of  its  community  or 
communities,  and  any  response  to  the 
comments  by  the  bank; 

(2)  A  copy  of  the  public  section  of 
bank's  most  recent  CRA  Performance 
Evaluation  prepared  by  the  FDIC  The 
bank  shall  place  this  copy  in  the  public 
file  within  30  business  days  after  its 
receipt  from  the  FDIC;  and 

(3)  A  list  of  the  bank's  service  areas 
and  the  geographies  within  each  service 
area  and  a  map  of  each  service  area 
showing  the  geographies  contained 
therein. 

(c)  A  bank  that  is  not  a  small  bank 
shall  include  in  its  public  file  the 
lending  data  the  bank  has  reported  to 
the  FDIC  under  §  345.13  for  the  current 
and  past  two  calendar  years. 

(d)  A  small  bank  shall  include  in  its 
public  file  the  bank's  Loan-to-Deposit 
ratio  computed  at  the  end  of  the  most 
recent  calendar  year. 

(e)  .A  bank  that  has  been  approved  to 
be  assessed  under  a  strategic  plan  as 
described  in  §  345.11(b)  shall  include  in 
its  public  file  a  copy  of  that  plan. 

(f)  Each  bank  that  received  a  less  than 
satisfactory  rating  during  its  most  recent 
examination  shall  include  in  its  public 
file  a  description  of  its  current  efforts  to 
improve  its  performance  in  helping  to 
meet  community  credit  needs. 
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(g)  A  bonk  shall  maintain  its  public 
nie  or  required  portions  of  the  file  at  the 
following  offices — 

(1)  Main  offices  shall  have  a  copy  of 
the  complete  public  file;  and 

(2)  Branches  shall  have  copies  of  all 
materials  in  the  public  file  relating  to 
the  service  area  in  which  the  branch  is 
located. 

(h)  A  bank  shall  provide  copies  of  the 
information  in  the  public  file  to 
members  of  the  public  upon  request  A 
bank  may  charge  a  reasonable  fee  not  to 
exceed  the  cost  of  reproductioii  and 
mailing  (if  applicable). 

S345.1S   PubNcnofloe  by  banks. 

A  bank  shall  provide,  in  the  public 
lobby  of  its  main  ofTice  and  each  branch, 
the  public  notice  set  forth  in  this 
section.  Bracketed  material  shall  be 
used  only  by  banks  having  more  than 
one  service  area.  The  last  two  sentences 
shall  be  included  only  if  the  bank  is  a 
subsidiary  of  a  holding  company  and 
the  last  sentence  only  if  the  company  is 
not  prevented  by  statute  bom  acquiring 
additional  banks. 

Community  Rcinvestmcni  Ad  Notice 

Under  the  Federal  Community 
Reinvestment  Act  (CRA),  the  FDIC 
evaluates  and  enforces  our  compliance 
with  our  obligation  to  help  meet  the 
credit  needs  of  this  community 
consistent  with  sale  and  sound 
operations.  The  FDIC  also  takes  our 
CRA  performance  into  account  when 
the  FDIC  decides  on  certain  applications 
submitted  by  us.  Your  involvement  is 
encouraged.  You  should  know  that: 

You  may  look  at  and  obtain  in  this  ofTica 
information  on  our  perfonnance  in  this 
community.  This  information  includes  a  file 
of  all  signed,  written  comments  received  by 
us,  any  responses  we  liave  made  to  the 
comments,  evaluations  by  the  FDIC  of  our 
CRA  performance,  and  data  on  tlie  loans  we 
have  made  in  this  community  during  the  past 
two  years.  (Current  CRA  information  on  our 
performanca  in  other  communities  served  by 
US  is  available  at  our  main  office,  located  at 
.) 

You  may  send  signed,  written  comments 
about  our  CRA  performance  in  helping  to 
meet  community  credit  needs  to  {title  and 
address  of  bank  ofTicial)  and  to  the  FDIC 
Regional  Director  (address).  Your  letter, 
together  with  any  response  by  us,  may  be 
made  public 

You  may  ask  the  FDIC  to  look  at  any 
comments  received  by  the  Regional  Director. 
You  also  may  request  from  the  Regional 
Director  an  announcement  of  our 
applications  covered  by  the  CRA  filed  with 
the  FDIC  We  are  a  sut»idiaiy  of  (name  of 
holding  company),  a  bank  holding  company. 
You  may  request  from  the  Federal  Reserve 
Bank  of  (city,  address)  an  announcement  of 
applications  covered  by  tbo  CRA  Hied  by 
t«nk  holding  companiea. 


S345.16    PuMicstion  of  planned 
examlnaion  schedule. 

The  FDIC  will  publish  at  least  30  days 
in  advance  of  the  beginning  of  each 
calendar  quarter  a  list  of  the  banks  that 
are  scheduled  for  CRA  examinations  in 
that  quarter.  Any  member  of  the  public 
may  submit  comments  to  the  FDIC 
regarding  the  CRA  performance  of  any 
bank  whose  name  appears  on  the  list. 

$345.17    Effect  of  rsangs— corporate 
applications. 

(a)  The  FDIC  takes  into  account  a 
bank's  record  of  performance  in  meeting 
its  community  reinvestment  obligation 
in  considering  applications  for  approval 
of— 

(1)  The  establishnvsnt  of  a  domestic 
branch  or  other  facility  with  the  ability 
to  accept  deposits; 

(2)  The  relocation  of  a  bank's  main 
office,  a  branch  office  or  other  facility 
with  the  ability  to  accept  deposits; 

(3)  The  merger,  consolidation, 
acquisition  of  assets,  or  assumption  of 
liabilities;  and 

(4)  Deposit  insiuence  for  an  operating 
non-insured  financial  institution. 

(b)  A  newly  chartered  State 
nonmember  bank  shall  submit  a 
description  of  its  proposed  CRA 
performance  when  the  application  for 
deposit  insurance  is  made.  In 
considering  the  application,  the  FDIC 
takes  into  account  the  bank's  proposed 
CRA  performance. 

(c)  In  considering  the  effect  of  CRA 
performance  on  a  corporate  application, 
the  FDIC  will  take  into  account  any 
views  expressed  by  State  or  Federal 
financial  supervisory  agencies  or  other 
interested  parties,  which  are  submitted 
in  accordance  with  the  FDIC's 
procedures  set  forth  in  §  345.16  or  part 
303  of  this  chapter. 

(d)  In  the  FDIC's  consideration  of  the 
effect  of  a  bank's  CRA  record  on  a 
corporate  application,  the  CJL\  rating 
assigned  to  a  bank  is  an  important,  and 
often  controlling,  factor.  However,  the 
rating  is  not  concK»sive  evidence  of 
performance.  Absent  other  evidence  on 
performance,  CRA  ratings  generally 
affect  corporate  applications  as  follows: 

(1)  An  "outstanding"  rating  generally 
will  result  in  a  finding  that  the  CRA 
aspect  of  the  application  is  consistent 
with  approval  of  the  application  and 
will  receive  extra  weight  in  the  FDIC's 
review  of  the  application. 

(2)  A  "satisfactory"  rating  generally 
will  result  in  a  finding  that  the  bank's 
CRA  performance  is  consistent  with 
approval  of  the  application. 

(3)  A  "needs  to  improve"  rating 
generally  will  be  an  adverse  factor  in  the 
CRA  aspect  of  the  application,  and 
absent  demonstrated  improvement  in 


the  bank's  CRA  performance  or  other 
countervailing  factors,  generally  will 
result  in  denial  or  conditional  approval 
of  the  application. 

(4)  A  "substantial  noncompliance" 
rating  generally  will  be  so  adverse  a 
finding  on  the  CRA  aspect  of  the 
application  as  to  result  in  denial  of  the 
application. 

S345.18    Transition  rules. 

(a)  Data  collection.  The  data 
collection  and  reporting  requirements  of 
§345.13  will  go  into  effect  July  1. 1994. 
Data  collected  from  July  1, 1994  to  year 
end  must  be  reported  to  the  FDIC  no 
later  than  January  31, 1995.  Thereafter 
banks  will  collect  data  on  an  annual 
basis  and  the  data  shall  be  reported  no 
later  than  January  31  of  the  following 
year. 

(b)  Assessment  standards.  Evaluation 
under  the  new  standards  is  mandatory 
after  July  1, 1995,  except  that,  until 
April  1, 1996.  for  good  cause,  an 
institution  may  request  the  FDIC  to 
evaluate  it  under  the  standards  in  place 
prior  to  (effective  date  of  final 
regulation].  During  the  time  period  from 
April  1, 1995  until  July  1, 1995,  a  bank 
may,  at  its  option,  choose  to  be 
evaluated  under  the  new  standards  or 
under  the  standards  in  place  prior  to 
(effective  date  of  final  rejgulationi. 

(c)  Strategic  plan.  If  a  bank  elects  to 
be  evaluated  under  an  approved 
strategic  plan  during  the  transition 
period,  a  bank  may  submit  a  strategic 
plan  anytime  after  (eff'ective  date  of  final 
regulation). 

(d)  Corporate  applications.  If  the  first 
rating  a  bank  receives  under  the  new 
standards  (whether  that  rating  is  given 
during  the  transition  period  or  after  the 
new  standards  become  effective)  is  more 
then  one  rating  category  below  the  last 
rating  the  bank  received  prior  to 
(effective  date  of  final  regulation!,  the 
FDIC  will  not  disapprove  any  corporate 
application  or  take  any  other 
enforcement  action  against  the  bank 
based  on  that  lower  rating  if  the  FDIC 
has  determined  that  the  drop  in  the 
bank's  rating  occurred  despite  the 
bank's  good  faith  efforts  to  perform  at 
least  satisfactorily  under  the  new 
standards. 

6.  Appendix  A  to  part  345  is  added 
a.s  set  forth  in  the  common  preamble. 

Appendix  A  to  Part  345— OlA  Loan 
Data  Format 

By  Order  of  the  Board  of  Directors,  dated 
at  Washington,  DC.  this  9th  day  of  December 
1993. 
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Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Deputy  Executive  Secretary. 


OFFICE  OF  THRIFT  SUPERVISION 
12  CFR  Chapter  V 

For  the  reasons  outlined  in  the 
preamble,  the  Office  of  Thrift 
Supervision  hereby  proposes  to  amend 
12  CFR  chapter  V  as  set  forth  below: 

7.  Part  563e  is  revised  to  read  as 
follows: 

PART  563e— COMMUNITY 
REINVESTMENT  ACT 

Sec. 

563e.l    Authority. 

563e.2    Community  reinvestment  obligation. 

563e.3    Purposes. 

563e.4    Scope. 

563e.5    Definitions. 

S63e.6    Assessment  standards — summary. 

563e.7    Landing  Test. 

563e.B    Investment  Test. 

563e.9    Service  Test. 

S63e.lO    Composite  ratings. 

563e.ll    Alternative  assessment  methods. 

563e.l2    Service  area— delineation. 

563e.l3    Loan  data— collection,  reporting 

and  disclosure. 
S63e.l4    Public  file  and  disclosure. 
563e.l5    Public  notice  by  savings        • 

associations. 
563e.l6    Publication  of  planned 

examination  schedule. 
563e.l7    Effect  of  ratings — corporate 

applications. 
563e.l8    TransiUon  rules. 

Appendix  A  to  Part  563e— CRA  Loan 
Data  Format 

Authority:  12  U.S.C  1462a,  1463, 1464, 
1467a,  1814. 1816, 1818. 1828(c),  and  2901 
through  2907. 

fS63e.1    Authority. 

The  provisions  of  this  part  are  issued 
under  the  Community  Reinvestment  Act 
of  1977  (CRA).  as  amended  (12  U.S.C. 
2901  et  seq.):  section  5,  as  amended,  and 
sections  3.  4,  and  10,  as  added,  of  the 
Home  Owners'  Loan  Act  of  1933  (12 
U.S.C  1462a,  1463, 1464.  and  1467a); 
and  sections  4, 6. 8  and  18(c),  as 
amended  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1814, 1816, 
1818, 1828(c)). 

§  563e.2    Community  reinvestment 
obligation. 

Savings  associations  have  a 
continuing  and  affirmative  obligation  to 
help  meet  the  credit  needs  of  their 
communities,  including  low-  and 
moderate-income  areas,  consistent  with 
safe  and  sound  operations. 


S563e.3    Purposes. 

The  pt:rposes  of  this  part  are  to 
implement  the  community  reinvestment 
obligation  of  savings  associations;  to 
explain  how  the  Office  of  Thrift 
Supervision  (OTS)  assesses  the 
performance  of  savings  associations  in 
satisfying  the  community  reinvestment 
obligation;  and  to  describe  how  that 
performance  is  taken  into  account  in 
certain  corporate  applications. 

§563e.4   Scope. 

This  part  applies  to  all  savings 
associations  as  defined  in  §  561.43  of 
this  subchapter. 

§S63e.S    Definitions. 

For  purposes  of  this  part,  the 
following  definitions  apply: 

(a)  Automated  Teller  Machines 
•(ATMs)  means  immobile,  automated, 

unstaffed  facilities  at  which  deposits  are 
received,  checks  paid,  or  money  lent. 

(b)  Branches  means  staffed  facilities 
(shared  or  unshared)  with  a  fixed  site  at 
which  deposits  are  received  or  checks 
paid  or  money  lent,  including  mini- 
branches  in  grocery  stores  or  branches 
operated  in  conjunction  with  any  other 
local  businesses,  churches,  or  other  non- 
profit organizations. 

(c)  Consumer  loans  means  closed-end 
loans  extended  to  a  natural  person 
primarily  for  personal,  family,  or 
household  purposes,  but  does  not 
include  home  mortgage  loans  as  defined 
in  paragraph  (e)  of  this  section,  credit 
carid  loans,  or  motor  vehicle  loans. 

(d)  Geographies  means  census  tracts 
or  block  numbering  areas. 

(e)  Home  mortgage  loans  means 
closed-end  loans  that  are  mortgage  loans 
as  defined  in  section  303(1)  of  the  Home 
Mortgage  Disclosure  Act  (12  U.S.C. 
2802(1),  hereinafter  referred  to  as 
HMDA)  and  implementing  regulations. 

(f)  Illegal  discrimination  means 
discrimination  on  a  prohibited  basis  as 
set  forth  in  the  Equal  Credit 
Opportunity  Act,  15  U.S.C.  1691 
through  1691f,  the  Fair  Housing  Act,  42 
U.S.C.  3601  through  3619.  and  OTS 
nondiscrimination  regulations  (12  CFR 
part  528). 

(g)  Indirect  loans  means  loans  made 
indirectly  by  a  savings  association 
through  participation  in  a  lending 
consortium  in  which  lenders  pool  their 
resources,  by  subsidiaries  of  the  savings 
association,  by  non-chartered  affiliates 
funded  by  the  savings  association,  or  by 
lawful  investments  in  or  with 
commimity  development  and  affordable 
housing  lenders,  women-owned  or 
minority-owned  financial  institutions, 
low-income  credit  unions,  and  others 
that  lend  to  low-  and  moderate-income 
geographies  and  individuals. 


(h)  Loans  or  investments  benefitting 
low-  and  moderate-income  geographies 
or  persons  means  loans  or  investments 
where  the  proceeds  are  provided  to, 
invested  in.  used  by  or  otherwise 
directly  benefit — 

(1)  Persons  that  reside  in  low-  or 
moderate-income  geographies  or  have 
low  or  moderate  incomes; 

(2)  Businesses  located  in  low-  or 
moderate-income  geographies  or 
employing  mostly  persons  residing  in 
such  geographies; 

(3)  Non-profit  organizations  located  in 
low-  or  moderate-income  geographies  or 
providing  services  mainly  to  persons 
residing  in  such  geographies;  or 

(4)  Construction  or  renovation  of 
facilities  located  in  low-  or  moderate- 
income  geographies  or  providing 
services  mainly  to  persons  residing  in 
such  geographies. 

(i)  Low-  and  moderate-income 
geographies  means  geographies  where 
the  median  family  income  is  le^s  than 
80%  of  the  median  family  income  for 
the  Metropolitan  Statistical  Area  (MSA) 
or  (in  the  case  of  geographies  outside  a 
MSA)  less  than  80%  of  the  non- 
metropolitan  state-wide  median  family 
income  for  the  state  in  which  the 
geography  is  located. 

(1)  Low-income  geographies  means 
geographies  where  the  median  family 
income  is  less  than  50%  of  the  median 
family  income  for  the  Metropolitan 
Statistical  Area  (MSA)  or  (in  the  case  of 
geographies  outside  a  MSA)  less  than 
50%  of  the  non-metropolitan  state-wide 
median  family  income  for  the  state  in 
which  the  geography  is  located. 

(2)  Moderate-income  geographies 
means  geographies  where  the  median 
family  income  is  at  least  50%  and  less 
than  80%  of  the  median  family  income 
for  the  Metropolitan  Statistical  Area 
(MSA)  or  (in  the  case  of  geographies 
outside  a  MSA)  at  least  50%  and  less 
than  80%  of  the  non-metropolitan  state- 
wide median  family  income  for  the  state 
in  which  the  geography  is  located. 

(j)  Reportable  loans  means  home 
mortgage  loans,  consumer  loans,  and 
loans  to  small  busines.ses  and  small 
farms. 

(k)  Small  savings  associations 
means — 

(1)  Independent  savings  associations 
with  total  assets  of  less  than  $250 
million;  or 

(2)  Savings  associations  with  total 
assets  of  less  than  $250  million  that  art 
subsidiaries  of  a  holding  company  with 
total  banking  and  thrift  assets  of  less 
than  $250  million. 

(I)  Small  businesses  means  private 
for-profit  organizations  that  had  for  the 
calendar  or  fiscal  year  preceding  the 
making  of  the  loan — 
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(1)  Avsrsgs  annual  gross  receipts  of 
less  than  $10  million  for  a  cxmcem 
providing  services;  or 

(2)  Up  to  500  employees  for  s 
manufacturing  concern. 

(m)  Small  farms  means  private 
organizations  engaged  in  farming 
operations  with  average  annual  gross 
receipts  of  less  than  $500,000  for  the 
calendar  or  fiscal  year  preceding  the 
making  of  the  loan. 

|563«.6    Aseessment 


(a)  Except  for  savings  associations 
assessed  under  the  special  standards  of 
§  563e.l  1 ,  the  OTS  assesses  a  savings 
association's  CRA  performance  as 
described  in  this  section.  The  OTS 
reviews,  among  other  things,  the  savings 
association's  CRA  public  file  and  any 
signed,  written  comments  about  the 
savings  association's  CRA  performance 
submitted  to  the  savings  association  or 
the  OTS.  In  assessing  a  savings 
association's  CRA  performance,  the  OTS 
considers  whether  the  savings 
association  is  helping  to  meet  the  credit 
needs  of  its  entire  community,  bi 
examinations,  however,  the  OTS  pays 
particular  attention  to  the  savings 
association's  record  of  helping  to  meet 
the  credit  needs  in  low-  and  moderate- 
income  geographies.  That  record  b 
primarily  evaluated  using  three 
measures:  the  Lending  Test  (described 
in  §  563e.7),  the  Investment  Test 
(described  in  §563e.8)  and  the  Service 
Test  (described  in  §  563e.9).  Based  on 
these  separate  assessments,  the  OTS 
assigns  the  savings  association  one  of 
four  overall  composite  ratings  as 
lescribed  in  §  563e.lG.  The  four 
composite  ratings  are  Outstanding. 
Satisfactory.  Needs  to  Improve,  and 
Substantial  Noncompliance. 

(b)  The  composite  ratings  reflect  the 
extent  of  compliance  or  noncompliance 
with  the  community  reinvestment 
obligation  described  in  §  563e.2.  A 
savings  association  that  receives  a 
composite  rating  of  Substantial 
Noncompliance  shall  be  subject  to 
enforcement  actions  pursuant  to  12 
U.S.C  1818. 

(c)  This  part  and  the  CRA  do  not 
require  any  savings  association  to  make 
loans  or  investments  that  are  expected 
to  result  in  losses  or  are  otherwise 
inconsistent  with  safe  and  sound 
operations.  However,  savings 
assodatians  are  permitted  and 
encouraged  to  develop  and  apply 
flexible  underwriting  standards  (that  are 
consistent  %vith  safe  and  sound 
operations)  for  loans  that  benent  low- 
and  moderate-income  geographies  or 
individuals. 


f563e.7    Lending  tMt 

(a)  Siunmary.  The  Lending  Test 
evaluates  primarily  wttether  a  savings 
association  is  making  loans  in  low-  and 
moderate-income  geographies  as  well  as 
to  wealthier  geographies.  The  test 
examines  direct  lending  by  the  savings 
association  itself  and,  if  the  savings 
association  elects,  indirect  lending  to 
the  extent  permitted  by  this  part. 

(b)  Standards.  The  OTS  rates  a 
savings  association's  lending 
performance  in  a  service  area  under  the 
following  rebuttable  presumptions. 

(1)  Outstanding.  Subject  to  rebuttal, 
the  OTS  presumes  a  savings  association 
is  lending  in  an  outstanding  fa.shion  if — 

(i)  The  savings  association's  market 
share  of  reportable  loans  in  low-  and 
moderate-income  geographies  in  its 
service  area  significantly  exceeds  its 
market  share  of  reportable  loans  in  the 
remainder  of  its  service  area;  and 

(ii)  Either 

(A)  It  has  made  a  significant  amount 
of  reportable  loans  in  the  vast  ma}ority 
of  the  low-  and  moderate-income 
gec^raphies  in  its  service  area;  or 

(B)  Its  reportable  loans  to  low-  and 
moderate-income  geographies  in  its 
service  area  represent  a  substantial 
percentage  of  its  reportable  loans  in  its 
service  area  (provided  that  the  savings 
association  does  not  unreasonably 
exclude  low-  and  moderate-income 
geouephies  from  its  lending). 

(2)  High  satisfactory.  Subject  to 
rebuttal,  the  OTS  presumes  a  savings 
association  is  lending  in  a  high 
satisfactory  fashion  if— 

(i)  The  savings  association's  market 
share  of  reportable  loans  in  low-  and 
moderate-income  geographies  in  its 
service  area  is  at  least  roughly 
comparable  to  its  market  share  of 
reportable  loans  in  the  remainder  of  its 
service  area;  and 

(ii)  Either 

(A)  It  has  made  a  significant  amount 
of  reportable  loans  in  most  of  the  low- 
and  moderate-income  geographies  in  its 
service  area;  or 

(B)  Its  reportable  loans  to  low-  and 
moderate- income  geographies  in  its 
service  area  represent  a  very  significant 
percentage  of  its  reportable  loans  in  its 
service  area  (provided  that  the  savings 
association  does  not  unreasonably 
exclude  low-  and  moderate-income 
geographies  from  its  lending). 

13)  Low  satisfactory.  Subject  to 
rebuttal,  the  OTS  presumes  a  savings 
association  is  lending  in  a  low 
satisfactory  fashion  if— 

(i)  The  savings  association's  market 
share  of  reportable  loans  in  low-  and 
moderate-income  geographies  in  its 
service  area  is  at  \easX  roughly 
comparable  to  its  market  ^re  of 


reportable  loans  in  the  remainder  of  its 

service  area;  and 
(ii)  Either 

(A)  It  has  made  a  significant  amount 
of  reportable  loans  in  many  of  the  low- 
and  moderate-income  geographies  in  its 
service  aree;  or 

(B)  Its  reportable  loans  to  low-  and 
moderate-income  geographies  in  its 
service  area  represent  a  significant 
percentage  of  its  reportabk  loans  in  its 
service  area  (provided  that  the  savings 
association  does  not  unreasonably 
exclude  low-  and  moderate-income 
geo«3phtes  firom  its  lending). 

(4)  Needs  to  improve.  Subject  to 
rebuttal,  the  OTS  presumes  a  savings 
association  needs  to  improve  its  record 
under  the  Lending  Test  if — 

(i)  The  savings  association's  market 
share  of  reportable  loans  in  low-  and 
moderate-income  geographies  in  its 
service  area  is  less  than,  and  not  roughly 
comparable  to,  its  market  share  of 
reportable  loans  in  the  remainder  of  its 
service  area;  or 

(ii)  It  has  made  reportable  loans  in 
only  a  few  of  the  low-  and  moderate- 
income  geographies  in  its  service  area, 
and  reportable  loans  to  low-  and 
moderate-income  geographies  in  its 
service  area  represent  an  insignificant 
percentage  of  its  reportable  loans  in  its 
service  area. 

(5)  SubstanUaJ  noncompliance. 
Subject  to  rebuttal,  t^e  OTS  presumes  a 
savings  association  is  in  substantial 
rrancompliance  with  the  Lending  Test 
if— 

(i)  The  savings  association's  market 
share  of  reportable  loans  in  low-  and 
moderate-iiHXjme  geographies  in  its 
service  area  is  significantly  less  than  its 
market  share  of  reportable  loans  in  the 
remainder  of  its  service  area;  and 

(ii)  h  has  made  very  few,  if  any, 
reportable  loans  in  the  low-  and 
moderate-income  geographies  in  its 
service  area. 

(c)  Method  of  computation — (1) 
General.  For  purposes  of  the  Lending 
Test,  the  OTS,  rather  than  the  savings 
association,  is  responsible  for  making 
the  computations.  The  OTS  bases  such 
computations  upon  the  savings 
association's  reported  loan  data  required 
under  §  563e.l3  and  the  aggregate 
repjorted  loan  data  supplied  by  the 
Federal  financial  supervisory  agencies. 
In  making  lending  test  computations, 
the  OTS  measures  market  share,  amount 
of  loans,  and  percentage  using  both 
volume  of  loans  and  number  of  loans. 

(2)  Market  share.  The  OTS  computes 
market  share  for  volume  and  number  of 
loans  for  each  type  of  reportable  loaru: 
Home  mortgage  loans,  consumer  loans, 
and  small  business  and  farm  loans.  The 
OTS  awards  an  overall  market  share 
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performance  rating  alter  weighing  each 
lending  category  based  on  such  factors 
as  the  needs  of  the  community  being 
served,  the  savings  association's 
capabilities  and  business  plans,  and  the 
degree  to  which  the  savings 
association's  performance  with  respect 
to  one  of  the  loan  categories,  in  fact, 
balances  or  compensates  for  its 
performance  under  another  category. 

(d)  Adjustments.  (1)  The  OTS  may 
increase  a  savings  association's  lending 
rating  if  the  savings  association 
participates  in  a  program  for  giving 
further  reviews  to  loan  applications  that 
would  otherwise  be  denied.  More  credit 
will  be  given  for  such  a  program  if  it  is 
done  in  conjunction  with  a  community 
organization  in  such  a  way  that  the 
organization  either  participates  in  the 
review  or  offers  applications  from  low- 
and  moderate- income  individuals  that 
the  savings  association  will  consider  for 
credit.  The  OTS  may  also  increase  the 
rating  if  the  savings  association  has 
made  a  substantial  amount  of  loans 
requiring  creative  or  innovative 
underwriting  (while  maintaining  a  safe 
and  soimd  quality)  or  loans  for  which 
there  is  particular  need,  such  as  loans 
for  multifamily  housing  construction 
and  rehabilitation,  loans  to  start-ups. 
very  small  businesses  or  community 
development  organizations  or  facilnies 
and  loans  to  very  low-income 
individuals  and  areas.  The  OTS  will 
also  consider  favorably  in  reaching  a 
rating  loans  made  to  third  parties,  such 
as  community  development 
organizations  and  intermediaries,  that 
make  loans  or  facilitate  lending  in  low- 
and  moderate-income  geographies,  even 
if  the  loans  by  the  savings  association 
are  not  reportable  under  this  part,  are 
not  made  to  third  parties  in  the  savings 
association's  service  area,  or  are  made  to 
third  parties  that  serve  service  areas 
other  than  the  savings  association's. 

(2)  In  exceptional  cases,  the  OTS  may 
reduce  a  rating  achieved  under  this 
section  if  it  concludes  that  the 
quantitative  measures  in  this  section  fail 
to  reQect  the  savings  association's  actual 
record  of  lending  to  low-  or  moderate- 
income  geographies. 

(e)  Indirect  lending.  (1)  If  the  savings 
association  elects,  the  OTS  will  attribute 
to  a  savings  association  its  reported 
attributable  indirect  loans. 

(2)  In  the  usual  case,  the  indirect 
,  loans  attributable  to  a  savings 
assodetion  equal  the  savings 
association's  percentage  share  (based  on 
the  level  of  the  savings  association's 
investment  or  participation)  of  each 
loan  made  through  the  entity  in  which 
the  savings  associatit^  has  invested  or 
participated. 


(3)  At  the  option  of  all  investing  (»- 
participating  savings  associations,  an 
alternative  method  of  attributing  loans 
among  the  investing  or  participating 
savings  associations  may  be  established. 
In  no  case,  however 

(i)  May  the  indirect  loans  attributed  to 
any  savings  association  exceed  its 
percentage  share  of  the  total  loans 
(measured  in  both  number  and  volume) 
made  directly  by  the  lending  entity  in 
which  the  savings  association  invested 
or  participated; 

(ii)  May  the  investors  or  participants 
claim,  in  the  aggregate,  indirect  loans 
(measured  in  both  number  and  volume) 
in  excess  of  the  loans  actually  made  in 
any  geography  by  the  lending  entity  in 
which  they  invested  or  participated:  or 

liii)  May  any  savings  association  be 
assigned  a  disproportionate  share  of  all 
loans  (measured  in  both  number  and 
volume)  made  in  low-  and  moderate- 
income  geographies  by  a  lending  entity 
in  which  the  savings  association 
invested  or  participated. 

(4)  If  a  savings  association  elects, 
indirect  loans  attributed  to  a  savings 
association  under  this  paragraph  (e)  may 
be  included  in  "reportable  loans"  for 
purposes  of  the  Lending  Test  if  a 
savings  association  reports  them  under 
§563e.l3. 

(f)  Rebutting  presumptions.  A  savings 
association  can  rebut  a  presumptive 
rating  under  this  section  by  clearly 
establishing  to  the  satisfaction  of  the 
OTS  that  the  quantitative  measures  in 
this  section  do  not  acciirately  present  its 
lending  performance  because,  among 
other  reasons — 

(1)  The  quantitative  measures  of  this 
section  do  not  reflect  the  savings 
association's  significant  amount  of  loans 
benefiting  low-  and  moderate-income 
geographies  or  persons; 

(2)  Other  quantitative  measures  of  the 
savings  association's  lending 
performance  demonstrate  a  higher  level 
than  that  reflected  by  the  measures 
under  this  section; 

(3)  Peculiarities  in  the  demographics 
of  the  savings  association's  service  area 
exist  that  significantly  distort  the 
quantitative  measures  of  this  section; 

(4)  Economic  or  legal  limitations 
peculiar  to  the  savings  association  or  its 
service  area  or  unusual  general 
economic  conditions  have  affected  its 
performance  and  ought  to  be 
considered:  or 

(5)  The  savings  association's 
performance  as  measured  by  the  market 
share  component  of  the  Lending  Test 
does  not  reflect  its  overall  lending 
performance  because  of  the 
extraordinarily  high  level  of 
performance,  in  the  aggregate,  by 


lenders  in  the  savings  ossodatian's 
service  area. 

S563«.8    Investment  test 

(a)  Summary.  The  Investment  Test 
evaluates  savings  associations  on  the 
amount  of  their  investments  b«iefiting 
low-  and  moderate-income  geographies 
or  persons. 

(b)  Standards.  The  OTS  rates  a 
savings  association's  investment 
performance  under  the  following 
rebuttable  presumptions: 

(1)  Outstanding.  Subject  to  rebuttal, 
the  OTS  presumes  a  savings  assodation 
is  providing  qualified  investments  in  an 
outstanding  fashion  if  the  savings 
association  has  made  such  investments 
in  an  amount  that  is  substantial  as 
compared  to  its  capital. 

(2)  High  satisfactory.  Subject  to 
rebuttal,  the  OTS  presumes  a  savings 
assodation  is  providing  qualified 
investments  in  a  high  satisfadory 
fashion  if  the  savings  assodation  has 
made  such  investments  in  an  amount 
that  is  very  significant  as  compared  to 
its  capital. 

(3)  Low  satisfactory.  Subjed  to 
rebuttal,  the  OTS  presumes  a  savings 
association  is  providing  qualified 
investments  in  a  low  satisfadory 
fashion  if  the  savings  assodation  has 
made  such  investments  in  an  amount 
that  is  significant  as  compared  to  its 
capital. 

(4)  Needs  to  improve.  Subjed  to 
rebuttal,  the  OTS  presumes  a  savings 
assodation  needs  to  improve  its  record 
of  providing  qualified  investments  if  the 
savings  association  has  made  such 
investments  in  an  amount  that  is 
insignificant  as  compared  to  its  capital. 

(5J  Substantial  noncompliance. 
Subjed  to  rebuttal,  the  OTS  presumes  a 
savings  assodation  is  in  substantial 
noncompliance  with  the  Investment 
Test  if  the  savings  association  has 
devoted  very  little,  if  any,  capital  to 
qualified  investments. 

(c)  Qualified  investments.  Qualified 
investments  are  lawful  investments  that 
demonstrably  benefit  low-  and 
moderate-income  geographies  or 
persons  in  the  savings  assodation 's 
service  area.  Qualified  investments  may 
include  investments: 

(1)  In  support  of  affordable  housing, 
small  business,  consumer,  and  other 
economic  development  initiatives; 

(2)  In  community  development  banks. 
community  development  corporations, 
community  development  projects,  small 
business  investment  corporations. 
minority  small  business  investment 
corporations  and  minority-  and  women- 
owned  financial  institutions  and  other 
community  development  finandal 
intermediaries; 
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(3)  In  consortia  or  other  structures 
serving  low-  and  moderate- income 
individuals  and  neighborhoods  and 
poor  rural  areas; 

(4)  In  state  and  local  government 
agency  housing  bonds  or  state  and  local 
government  revenue  bonds  specifically 
aimed  at  helping  low-  and  moderate- 
income  communities  and  individuals. 

(d)  Capital.  For  purposes  of  the 
Investment  Test,  the  OTS  will  evaluate 
the  amount  of  qualified  investments 
against  the  amount  of  the  savings 
association's  total  risk-based  capital. 

(e)  Benefit  to  service  area.  In  order  to 
be  eligible  as  a  qualified  investment 
under  paragraph  (c)  of  this  section,  the 
activity  or  entity  supported  by  an 
investment  need  not  solely  beneHt  the 
savings  association's  service  area. 
However,  the  activity  or  entity 
supported  by  the  investment  must 
significantly  benefit  low-  and  moderate- 
income  geographies  or  persons  in  the 
savings  association's  service  area. 

(f)  Exclusion  of  indirect  loans. 
Investments  that  a  savings  association 
has  elected  to  report  as  indirect  lending 
under  the  Lending  Test  are  not  counted 
as  qualified  investments  under  this  Test. 

'  (g)  Gmnts.  Grants  that  would 
constitute  qualified  investments  were 
they  in  the  form  of  investments  will  be 
treated  as  qualified  investments  for 
purposes  of  the  Investment  Test.  A 
savings  association  may  also  donate,  sell 
on  lavorable  terms,  or  make  available  on 
a  rent-free  basis  any  branch  which  is 
located  in  a  predominately  minority 
neighborhood  to  a  minority  depository 
.  institution  or  women's  depository 
institution  as  defined  in  12  U.S.C.  2907. 

(h)  Adjustments  to  Investment  Test. 
The  OTS  may  adjust  a  savings 
association's  rating  under  the 
Investment  Test.  Adjustments  may 
increase  or,  in  exceptional  cases, 
decrease  the  rating.  In  making  these 
adjustments  the  OTS  considers  whether 

(1)  The  savings  association's  qualified 
investments  are  particularly  innovative 
or  meet  a  special  need,  or  if  the  savings 
association's  activities  in  connection 
with  its  qualified  investments  have  been 
particularly  complex,  innovative  or 
intensive  for  a  savings  association  of  its 
size,  or  involve  innovative  partnerships' 
with  community  organizations 
(examples  include  helping  to  establish 
an  entity  to  conduct  community 
development  activities  or  providing 
significant  service  or  assistance  in 
support  of  a  qualified  investment);  or 

(2)  The  savings  association  has  made 
a  large  amount  of  investments  that 
would  be  qualified  investments  but  for 
the  fact  that  they  fail  to  benefit  the 
savings  association's  service  area  as 
required  by  paragraph  (e)  of  this  section, 


provided  the  savings  association  has  not 
neglected  investments  that  benefit  its 
service  area. 

{563«.9    Service  test 

(a)  Summary.  The  Service  Test 
evaluates  the  accessibility  of  a  savings 
association's  branches  and  the  extent  to 
which  any  savings  association  provides 
other  services  that  enhance  credit 
availability.  The  Service  Test  does  not 
require  a  savings  association  to  expand 
the  size  of  its  branching  network  or  to 
operate  facilities  at  a  loss.  Appropriate 
consideration  is  given  to  the  limitations 
faced  by  savings  associations  with  a 
small  number  of  branches.  The  OTS 
evaluates  savings  associations  with 
multiple  branches  under  the  Service 
Test  primarily  on  the  extent  to  which 
they  offer  branches. 

(d)  Standards  for  savings  associations. 
The  OTS  rates  a  savings  association's 
service  performance  in  a  service  area 
under  the  following  rebuttable 
presumptions. 

(1)  Outstanding.  Subject  to  rebuttal, 
the  OTS  presumes  a  savings  association 
is  providing  service  in  an  outstanding 
fashion  if  a  substantial  percentage  of  the 
savings  association's  branches  are 
located  in  or  readily  accessible  to  low- 
and  moderate-income  geographies  in  its 
service  area. 

(2)  High  satisfactory.  Subject  to 
rebuttal,  the  OTS  presumes  a  savings 
association  is  providing  service  in  a 
high  satisfactory  fashion  if  a  very 
significant  percentage  of  the  savings 
association's  branches  are  located  in  or 
readily  accessible  to  low-  and  moderate- 
income  geographies  in  its  service  area. 

(3)  Low  satisfactory.  Subject  to 
rebuttal,  the  OTS  presumes  a  savings 
association  is  providing  service  in  a  low 
satisfactory  fashion  if  a  significant 
percentage  of  the  savings  association's 
branches  are  located  in  or  readily 
accessible  to  low-  and  moderate-income 
geographies  in  its  service  area. 

(4)  Needs  to  improve.  Subject  to 
rebuttal,  the  OTS  presumes  a  savings 
association  needs  to  improve  its  record 
of  providing  service  if  an  insignificant 
percentage  of  the  savings  association's 
branches  are  located  in  or  readily 
accessible  to  low-  and  moderate-income 
geographies  in  its  service  area. 

(5)  Substantial  noncompliance. 
Subject  to  rebuttal,  the  OTS  presumes  a 
savings  association  is  in  substantial 
noncompliance  with  the  Service  Test  if 
very  few,  if  any,  of  the  savings 
association's  branches  are  located  in  or 
readily  accessible  to  low-  and  moderate- 
income  geographies  in  its  service  area. 

(c)  Adjustments.  If  necessary,  the  OTS 
adjusts  a  savings  association's  rating  to 
reflect  more  accurately  the  service 


provided  to  low-  and  moderate-income 
geographies  and  individuals. 

(1)  Adjustment  to  reflect  more 
accurately  branch  service.  The  OTS  may 
adjust  a  savings  association's  record 
upward  or  downward  to  reflect  more 
accurately  its  branch  service  to  low-  or 
moderate-income  geographies  or 
individuals.  Downward  adjustments 
will  occur  only  in  exceptional  cases.  In 
determining  the  appropriateness  and 
degree  of  any  adjustment,  the  OTS  may 
consider  the  savings  association's  record 
of  opening  and  closing  branches.  The 
OTS  may  also  consider  whether 
branches  in  or  readily  accessible  to  low- 
and  moderate-income  geographies 
actually  serve  low-  and  moderate- 
income  individuals  and  whether 
branches  not  located  in  or  readily 
accessible  to  such  geographies  are 
nonetheless  serving  low-  and  moderate- 
income  individuals.  The  OTS  may  also 
take  into  account  significant  differences 
in  the  quantity,  quality  or  types  of 
services  offered  to  low-  or  moderate- 
income  individuals  or  geographies  and 
similar  considerations. 

(2)  Adjustment  to  reflect  other 
services  that  promote  credit  availability. 
The  OTS  may  adjust  a  savings 
association's  rating  upward  to  reflect  a 
strong  record  of  offering  or  supporting 
services  that  promote  credit  availability 
for  low-  and  moderate-income 
geographies  or  individuals.  These 
services  include  credit  counseling,  low- 
cost  check  cashing,  "lifeline"  checking 
accounts,  financial  planning,  home 
ownership  counseling,  loan  packaging 
assisting  small  and  minority  businesses, 
partnerships  with  community-based 
organizations  to  promote  credit-related 
services,  extensive  provision  of  ATMs 
or  other  non-branch  delivery  systems 
that  are  particularly  accessible  and 
convenient  to  low-  and  moderate- 
income  geographies  or  individuals,  and 
similar  programs. 

(d)  Rebutting  presumptions.  A  savings 
association  can  rebut  a  presumptive 
rating  under  this  section  by  clearly 
establishing  to  the  satisfaction  of  the 
OTS  that  the  quantitative  measures  in 
this  section  do  not  accurately  represent 
its  service  performance  because,  among 
other  reasons — 

(1)  The  quantitative  measures  of  this 
section  do  not  reflect  the  savings 
association's  significant  degree  of 
services  that  promote  credit  availabrlity 
to  low-  and  moderate-income 
geographies  or  persons; 

(2)  Peculiarities  in  the  demographics 
of  the  savings  association's  service  area 
exist  that  significantly  distort  the 
quantitative  measures  of  this  section;  or 

(3)  Limitations  imposed  by  the 
savings  association 'i  financial 
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condition,  economic  or  legal  limitations 
on  branch  operation  or  location,  or 
similar  circumstances  have  affected  its 
performance  and  ought  to  be 

considered. 

§$<3e.l0    Composite  ratings. 

(a)  Composite  rating  standards.  OTS 
assigns  composite  ratings  as  follows: 

(1)  Base  rating.  For  savings 
associations,  the  savings  association's 
rating  under  the  Lending  Test  forms  the 
basis  for  its  composite  rating.  The  base 
rating  under  this  paragraph  is  adjusted 
as  described  in  paragraphs  (a)(2)  and 
(a)(3)  of  this  section. 

(2)  Effect  of  investment  rating.  For 
savings  associations,  the  base  rating  is 
increased  by  two  levels  if  the  savings 
association  has  an  outstanding  rating  in 
the  Investment  Test  or  by  one  level  if 
the  savings  association  has  a  high 
satisfactory  rating  in  the  Investment 
Test. 

(3)  Effect  of  service  rating.  The  base 
rating  is  increased  by  one  level  if  the 
savings  association  has  an  outstanding 
rating  in  the  Service  Test  and  is 
decreased  by  one  level  if  the  savings 
association  has  a  rating  of  substantial 
non-compliance  in  the  Service  Test. 

(4)  Final  composite  rating.  Subject  to 
paragraph  (b)  of  this  section,  the  OTS 
converts  the  rating  resulting  front 
paragraphs  (a)(1)  through  (a)(3)  of  this 
section  into  a  final  composite  rating  as 
described  in  this  paragraph  (a)(4).  High 
satisfactory  and  low  satisfactory  ratings 
are  both  scored  as  satisfactory  in  the 
final  composite  rating.  A  savings 
association  that  would  otherwise 
receive  a  composite  rating  of  needs  to 
improve  will  receive  a  final  composite 
rating  of  substantial  noncompliance  if 
the  savings  association  received  no 
better  than  a  needs  to  improve  rating  on 
both  of  its  last  two  examinations. 

(b)  Effect  of  discrimination.  Evidence 
that  a  savings  association  has  engaged  in 
illegal  lending  discrimination  may  affect 
the  savings  association's  CRA  rating. 
Notwithstanding  paragraph  (a)  of  this 
section  and  subject  to  rebuttal,  the  OTS 
assigns  a  savings  association  a  final 
composite  rating  lower  than  satisfactory 
if  the  savings  association  has — 

(1)  EngajjBd  in  a  pattern  or  practice  of 
illegal  discrimination  that  it  has  not 
corrected  fully;  or 

(2)  Committed  an  isolated  act  of 
illegal  discrimination  of  which  it  has 
knowledge  and  that  it  has  not  corrected 
fully  or  is  not  in  the  process  of 
correcting  fully. 

(c)  Multiple  service  areas.  Where  a 
savings  association  operates  in  more 
than  one  service  area,  the  OTS  conducts 
Lending.  Investment  and  Service  tests  in 
a  sample  of  all  of  the  service  areas  in 


which  a  savings  association  operates. 
The  OTS  assigns  separate  composite 
CRA  ratings  to  the  savings  association's 
performance  in  each  of  the  service  areas 
studied.  A  Hst  of  the  service  areas  in 
which  the  savings  association's  CRA 
performance  was  examined,  along  with 
the  rating  assigned  to  the  savings 
association's  CRA  record  in  each  of  the 
service  areas,  shall  be  included  in  the 
savings  association's  public 
performance  evaluation.  The  overall 
rating  for  the  savings  association  reflects 
the  performance  of  the  savings 
association  in  the  service  areas  studied. 

S563e.11    Altemativ*  asaessmeiN 
mettKxia. 

(a)  Small  savings  association 
assessment  standards.  A  small  savings 
association  (as  defined  in  §  563e.5(k)) 
may  choose  to  have  the  OTS  assess  its 
CRA  performance  under  this  section 
rather  than  the  general  standards 
described  in  §§  563e.6  through  563e.l0. 

(1)  The  OTS  presumes  a  small  savings 
association's  overall  CRA  performance 
is  satisfactory  if  the  savings  association: 

(i)  Has  a  reasonable  loan-to-deposit 
ratio  (a  ratio  of  60  percent,  adjusted  for 
seasonal  variation,  is  presumed  to  be 
reasonable)  given  its  size,  its  financial 
condition,  and  the  credit  needs  in  its 
service  area; 

(ii)  Makes  the  majority  of  its  loans  in 
its  service  area; 

(iii)  Has  a  good  loan  mix  (i.e..  makes, 
to  the  extent  permitted  by  law  and 
regulation,  a  variety  of  loans  to 
customera  across  economic  levels); 

(iv)  Has  no  legitimate,  bona-fide 
complaints  from  community  members; 

(v)  Has  not  engaged  in  a  pattern  or 
practice  of  illegal  discrimination  that  it 
has  not  corrected  fully;  and  has  not 
conunitted  isolated  acts  of  illegal 
discrimination,  of  which  it  has 
knowledge,  that  it  has  not  corrected 
fully  or  is  not  in  the  process  of 
correcting  fully;  and 

(vi)  In  tne  case  of  a  savings 
association  already  subject  to  reporting 
home  mortgage  lending  data  under 
HMDA.  12  U.S.C  2801  et  seq..  has  a 
reasonable  geographic  distribution  of 
such  loans. 

(2)  A  small  savings  association  that 
meets  each  of  the  standards  for  a 
satisfactory  rating  under  this  paragraph 
and  exceeds  some  or  all  of  those 
standards  may  warrant  consideration  for 
an  overall  rating  of  outstanding.  In 
assessing  whether  a  small  savings 
association's  CRA  record  is  outstanding, 
the  OTS  will  consider  the  extent  to 
which  the  savings  association's  loan-to- 
deposit  ratio,  its  lending  to  its  service 
area,  and  its  loan  mix  exceed  the 
standards  for  a  satisfactory  rating.  In 


addition,  at  the  option  of  the  savings 
association,  the  OTS  will  evaluate: 

(i)  Its  record  of  making  qualified 
investments  (as  describe!  in 
§563e.8(c));and 

(ii)  Its  record  of  providing  branches, 
ATMs,  and  other  services  that  enhance 
credit  availability  or  in  other  ways  meet 
the  convenience  and  needs  of  low-  and 
moderate-income  persons  in  its  service 
area. 

(3)  A  small  savings  association  that 
fails  to  meet  or  exceed  all  of  the 
standards  for  a  satisfactory  rating  under 
this  paragraph  is  not  presumed  to  be 
performing  in  a  less  than  satisfactory 
manner.  Rather,  for  those  savings 
associations,  the  OTS  conducts  a  more 
extensive  examination  of  the  savings 
association's  loan-to-deposit  record,  its 
record  of  .lending  to  its  local 
community,  and  its  loan  mix.  The  OTS 
will  also  contact  members  of  the 
community,  particularly  in  response  to 
complaints  about  the  savings 
association,  and  review  the  findings  of 
its  most  recent  fair  lending  examination. 
In  addition,  at  the  option  of  the  savings 
association,  the  OTS  will  assess: 

(i)  Its  record  of  making  qualified 
investments  (as  described  in 
§  563e.8(c)):  and 

(ii)  Its  record  of  providing  iManches. 
ATMs,  and  other  services  that  enhance 
credit  availability  or  in  other  trays  serve 
the  convenience  and  needs  of  low-  and 
moderate-income  persons  in  its  service 
area. 

(4)  Multiple  service  areas.  If  a  small 
savings  association  operates  in  more 
than  one  service  area,  the  OTS  evaluates 
the  savings  association's  performance  in 
all  of  those  service  areas. 

(b)  Strategic  plan  assessment.  (1)  As 
an  alternative  to  being  rated  after  the 
fact  under  the  lending,  service  and 
investment  tests  or  the  small  savings 
association  assessment  method,  a 
savings  association  may  submit  to  the 
OTS  for  approval  a  strategic  plan 
detailing  how  the  savings  association 
proposes  to  meet  its  CRA  obligation. 

(i)  The  plan  must  be  submitted  at  least 
3  months  prior  to  the  proposed  effective 
date  of  the  plan  so  that  the  OTS  has 
sufiicient  time  to  review  the  plan  and  to 
determine  whether  to  approve  it. 

(ii)  A  savings  association  submitting  a 
proposed  plan  for  approval  must 
publish  notice  in  a  newspaper  of  general 
circulation  in  each  of  its  service  areas 
stating  that  a  plan  has  been  submitted 
to  the  OTS  for  review,  that  copies  of  the 
plan  are  available  for  review  at  offices 
of  the  savings  association,  and  that 
comments  on  the  proposed  plan  may  be 
sent  to  the  appropriate  Regional 
Director. 
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(iii)  The  OTS  assesses  every  plan 
under  the  standards  of  this  part  and  will 
not  approve  a  plan  unless  it  provides 
measurable  goals  against  which 
subsequent  performance  can  be 
evaluated,  and  the  proposed 
performance  is  at  least  overall 
satisfoctory  under  the  standards  of  this 
part. 

(iv)  No  plan  may  have  a  term  that 
exceeds  two  years.  Further,  during  the 
term  of  a  plan,  the  savings  association 
may  petition  the  OTS  to  approve  an 
amendment  to  the  plan  on  grounds  that 
a  material  change  in  circumstances  has 
made  the  plan  no  longer  appropriate. 

(2)  The  OTS  wrill  assess  the 
performance  of  a  savings  association 
operating  under  an  approved  plan  to 
determine  if  the  savings  association  has 
met  or  exceeded  the  plan  goals. 
However,  if  the  savings  association  fails 
to  meet  or  exceed  the  preponderance  of 
the  measurable  goals  set  forth  in  the 
plan,  its  performance  will  be  evaluated 
under  the  lending,  service  and 
investment  tests  or  the  small  savings 
association  assessment  method  as 
applicable. 

}  563».l  2    Service  area— delineation. 

(a)  The  effective  lending  territory  of  a 
savings  association  defines  the  savings 
association's  service  area.  The  effective 
lending  territory  is  that  area  around 
each  o^ce  or  group  of  offices  where  the 
preponderance  of  direct  reportable  loans 
made  through  the  ofTice  or  offices  are 
located. 

(b)  Subject  to  rebuttal,  a  savings 
association's  service  area  is  presumed  to 
be  acceptable  if  the  area  is  broad  enough 
to  include  low-  and  moderate-income 
geographies  and  does  not  arbitrarily 
exclude  low-  and  moderate-income 
geographies. 

(c)  A  savings  association  can  show 
that  its  service  area  is  acceptable  despite 
its  failure  to  satisfy  the  criteria  of 
paragraph  (b)  of  this  section  by  clearly 
demonstrating  to  the  satisfaction  of  the 
OTS  that  the  criteria  of  paragraph  (b)  of 
this  section  are  inappropriate  because, 
for  example,  there  are  no  low-  or 
moderate-income  geographies  within 
any  reasonable  distance  given  the  size 
and  fmancial  condition  of  the  savings 
association. 

(d)  The  OTS  can  reject  as 
unacceptable  a  service  area  meeting  the 
criteria  of  paragraph  (b)  of  this  section 
if  the  OTS  Hnds  that  the  service  area 
does  not  accurately  reflect  the  true 
effective  lending  territory  of  the  savings 
association  or  reflects  past  redlining  or 
illegal  discrimination  by  the  savings 
association. 

(e)  A  savings  association  shall 
delineate  more  than  one  service  area 


when  the  geographies  it  serves  extend 
substantially  across  state  boundaries,  or 
extend  substantially  across  boundaries 
of  a  Metropolitan  Statistical  Area. 

(f)  A  savings  association  whose 
business  predominantly  consists  of 
serving  persons  who  are  active  duty  or 
retired  military  personnel  or  their 
dependents  and  who  are  located  outside 
its  local  community  or  communities 
may  delineate  a  "military  community" 
for  those  customers  as  a  service  area. 

(g)  A  savings  association  shall 
compile  and  maintain  a  list  of  all  the 
geographies  within  its  service  area  or 
areas  and  a  map  of  each  service  area 
showing  the  geographies  contained 
therein. 

1 563e.1 3    Loan  data— collection,  raporllng. 
and  dlsclosura. 

(a)  Every  savings  association,  except 
small  savings  associations  electing  the 
small  savings  association  assessment 
method,  shall  collect  and  maintain  the 
following  data  on  its  government 
insured  and  other  reportable  loans: 
number  of  written  applications,  number 
of  application  denials,  number  and 
amount  of  approvals,  number  and 
amount  of  loans  purchased,  and  number 
and  amount  of  indirect  loans  the  savings 
association  elects  to  have  evaluated 
using  the  lending  test.  All  information 
is  to  be  provided  by  the  geography 
where  the  loan  is  located. 

(1)  A  savings  association  choosing  to 
be  rated  under  the  strategic  plan 
assessment  described  in  §563e.ll(b)  is 
not  relieved  from  its  obligation  to  report 
the  data  as  required  by  this  section. 

(2)  The  information  required  under 
this  section  shall  be  collected: 

(i)  Beginning  July  1, 1994,  for  the 
remaining  six  months  of  1994.  A 
summary  of  the  savings  association's 
data  for  the  six  months  shall  be 
submitted  to  OTS  by  January  31. 1995. 

(ii)  Beginning  January  1, 1995,  on  an 
annual  basis,  a  ^ummary  of  the  savings 
association's  data  collected  under  this 
section  shall  be  submitted  to  OTS  by 
January  31  of  the  following  year.  The 
summary  data  shall  be  submitted  in  the 
format  prescribed  in  appendix  A  of  this 
part. 

(3)  Small  business  loan  data  shall  be 
collected,  reported,  and  disclosed  in  the 
summary  format  described  in  this 
paragraph  (a)  for  the  following 
categories:  small  businesses  with 
average  annual  gross  receipts  of  less 
than  $250,000.  those  with  average 
annual  gross  receipts  of  $250,000  or 
more  and  less  than  $1  million;  those 
with  average  annual  gross  receipts  of  $1 
million  or  more  and  less  than  $10 
million;  and  manufacturing  businesses 
with  average  annual  gross  receipts  of 


$10  million  or  more  and  less  than  500 
employees. 

(4)  Home  mortgage  loan  data  shall  be 
collected,  reported,  and  disclosed  in  the 
summary  format  described  in  this 
paragraph  (a)  for  the  following 
categories:  1—4  family  home  purchase, 
1-4  family  home  improvement,  1-4 
family  refinancings,  and  multi-family 
loans. 

(b)  The  OTS  will  make  summary  data 
collected  pursuant  to  this  section  ^ 
available  to  the  public  and  to  the 
savings  associations.  The  data  will  be 
used  by  the  OTS  to  apply  the  Lending 
Test  under  §  563e.7. 

(c)  For  purposes  of  this  section,  a  loan 
is  located  in  a  geography  as  follows: 

(1)  Consumer  loans  are  located  in  the 
geography  where  the  borrower  resides. 

(2)  Loans  secured  by  real  estate  are 
located  in  the  geography  where  the 
relevant  real  estate  is  located. 

(3)  Small  business  loans  are  located  in 
the  geography  where  the  headquarters 
or  principal  office  of  the  business  is 
located. 

(4)  Small  farm  loans  are  located  in  the 
geography  where  the  farm  property  is 
located,  (d)  A  savings  association  is  not 
required  to  report  under  this  section 
indirect  loans  unless  the  savings 
association  elects  to  have  the  indirect 
loans  attributed  to  it  as  described  in 

§  563e.7(e)  for  purposes  of  the  Lending 
Test.  If  a  savings  association  elects  to 
report  its  indirect  loans,  it  shall  report 
all  attributable  indirect  loans  outside 
low-  or  moderate-income  geographies  as 
well  as  loans  inside  such  geographies. 

$583«.14    Put)ilc  file  and  disclosure. 

(a)  Savings  associations  shall 
maintain  files  that  are  readily  available 
for  public  inspection  containing  the 
information  required  by  this  section. 

(b)  Each  savings  association  shall 
include  in  its  public  file  the  following 
information — 

(1)  All  signed,  written  comments 
received  from  the  public  for  the  current 
year  and  past  two  calendar  years  that 
specifically  relate  to  the  savings 
association's  performance  in  helping  to 
meet  the  credit  needs  of  its  community 
or  communities,  and  any  response  to  Uie 
comments  by  the  savings  association; 

(2)  A  copy  of  the  public  section  of  the 
savings  association's  most  recent  CRA 
Performance  Evaluation  prepared  by  the 
OTS.  The  savings  association  shall  place 
this  copy  in  the  public  file  within  30 
business  days  after  its  receipt  from  the 
OTS;  and 

(3)  A  list  of  the  savings  association's 
service  areas  and  the  geographies  within 
each  service  area  and  a  map  of  each 
service  area  showing  the  geographies 
contained  therein. 
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(c)  A  savings  association  that  is  not  a 
small  savings  association  shall  include 
in  its  public  file  the  lending  data  the 
savings  association  has  reported  to  the 
OTS  under  §  563e.l3  for  the  current  and 
past  two  calendar  years. 

(d)  A  small  savings  association  shall 
include  in  its  public  file  the  savings 
association's  Loan-to-Deposit  ratio 
computed  at  the  end  of  the  most  recent 
calendar  year. 

(e)  A  savings  association  that  has  been 
approved  to  be  assessed  under  a 
strategic  plan  as  described  in 
§563e.ll(b)  shall  include  in  its  public 
file  a  copy  of  that  plan. 

(0  Each  savings  association  that 
received  a  less  than  satisfactory  rating 
during  its  most  recent  examination  shall 
include  in  its  public  file  a  description 
of  its  current  efforts  to  improve  its 
performance  in  helping  to  meet 
community  credit  needs. 

(g)  A  savings  association  shall 
maintain  its  public  file  or  required 
portions  of  the  file  at  the  following 
offices — 

(1)  Home  offices  shall  have  a  copy  of 
the  complete  public  file;  and 

(2)  Branches  shall  have  copies  of  all 
materials  in  the  public  file  relating  to 
the  service  area  in  which  the  branch  is 
located. 

(h)  A  savings  association  shall  « 
provide  copies  of  the  information  in  the 
public  file  to  members  of  the  public 
upon  request.  A  savings  association  may 
chaiige  a  reasonable  fee  not  to  exceed  the 
cost  of  reproduction  and  mailing  (if 
applicable). 

§  5636.15    Public  notice  by  savings     • 
associations. 

A  savings  association  shall  provide,  in 
the  public  lobby  of  its  home  office  and 
each  branch,  the  public  notice  set  forth 
in  this  section.  Bracketed  material  shall 
be  used  only  by  savings  associations 
having  more  than  one  service  area.  The 
last  two  sentences  shall  be  included 
only  if  the  savings  association  is  a 
subsidiary  of  a  holding  company  and 
the  last  sentence  only  if  the  company  is 
not  prevented  by  statute  from  acquiring 
additional  savings  associations. 

Community  Reinvestment  Act  Notice 

Under  the  Federal  Community 
Reinvestment  Act  (CRA).  the  Office  of  Thrift 
Supervision  (OTS)  evaluates  and  enforces 
our  compliance  with  our  obligation  to  help 
meet  the  credit  needs  of  this  community 
consistent  with  safe  and  sound  operations. 
The  OTS  also  lakes  our  CRA  performance 
into  account  when  deciding  on  certain 
apphcations  submitted  by  us.  Your 
involvement  is  encouraged.  You  should 
know  that: 

You  may  look  at  and  obtain  in  this  office 
information  on  our  performance  in  this 
conununity.  This  information  includes  a  file 


of  all  signed,  written  comments  received  by 
us,  any  resfwnses  we  have  made  to  the 
comments,  evaluations  by  the  OTS  of  our 
CRA  performance,  and  data  on  the  loans  we 
have  made  in  this  community  during  the  past 
two  years.  (Current  CRA  information  on  our 
performance  in  other  communities  served  by 
us  is  available  at  our  home  office,  located  at 
) 

You  may  send  signed,  written  comments 
about  our  CRA  performance  in  helping  to 
meet  community  credit  needs  to  (title  and 
address  of  savings  association  official)  and  to 
the  Regional  Director  (address).  Your  letter, 
together  with  any  response  by  us.  may  be 
made  public. 

You  may  ask  the  Director  of  the  OTS  to 
look  at  any  comments  received  by  the 
Regional  Director.  You  also  may  request  from 
the  Regional  Director  an  announcement  of 
our  applications  covered  by  the  CRA  filed 
with  the  OTS.  We  are  a  subsidiary  of  (name 
of  holding  company),  a  savings  and  loan 
holding  company. 

|563e.16    Publication  of  planned 
examination  schedule. 

The  OTS  will  publish  at  least  30  days 
in  advance  of  the  beginning  of  each 
calendar  quarter  a  list  of  the  savings 
associations  that  are  scheduled  for  CRA 
examinations  in  that  quarter.  Any 
member  of  the  public  may  submit 
comments  to  the  OTS  regarding  the  CRA 
performance  of  any  savings  association 
whose  name  appears  on  the  list. 

§  563e.1 7    Effect  of  ratings— corporate 
applications. 

(a)  The  OTS  takes  into  account  the 
applicant's  record  of  performance  in 
considering  applications  for — 

(1)  Establishment  of  a  domestic 
branch  or  other  facility  with  the  ability 
to  accept  deposits; 

(2)  Relocation  of  the  home  office  or  a 
branch  office; 

(3)  Merger  or  consolidation  with  or 
the  acquisition  of  assets  or  assumption 
of  liabilities  of  a  federally-insured 
depository  institution;  and 

(4)  A  Federal  thrift  charter. 

(b)  An  applicant  for  a  Federal  thrift 
charter  (other  than  a  federally-insured 
depository  institution)  shall  submit  a 
description  of  its  proposed  CRA 
performance  when  the  application  is 
made.  In  considering  the  application, 
the  OTS  takes  into  account  Uie  savings 
association's  proposed  CRA 
performance. 

(c)  In  considering  CRA  performance 
in  a  corporate  application,  the  OTS  will 
take  into  account  any  views  expressed 
by  State  or  other  Federal  financial 
supervisory  agencies  or  other  interested 
parties,  which  are  submitted  in 
accordance  with  the  applicable  public 
comment  procedures  or  §  563e.l6. 

(d)  In  the  OTS's  consideration  of  the 
savings  association's  CRA  record  in  a 
corporate  application,  the  CRA  rating 


assigned  to  a  savings  association  is  an 

important,  and  often  controlling,  factor. 
However,  the  rating  is  not  conclusive 
evidence  of  performance.  Absent  other 
evidence  on  performance.  CRA  ratings 
generally  affect  corporate  applications 
as  follows: 

(1)  An  "outstanding"  rating  generally 
will  resuh  in  a  finding  that  the  CRA 
aspect  of  the  application  is  consistent 
with  approval  of  the  application  and 
will  receive  extra  weight  in  reviewing 
the  application. 

(2)  A  "satisfactory"  rating  generally 
will  result  in  a  finding  that  the  CRA 
aspect  of  the  application  is  consistent 
with  approval  of  the  application. 

(3)  A  "needs  to  improve"  rating 
generally  will  be  an  adverse  factor  in  the 
CRA  aspect  of  the  application,  and, 
absent  demonstrated  improvement  in 
the  savings  association's  CRA 
performance  or  other  countervailing 
factors,  generally  will  result  in  denial  or 
conditional  approval  of  the  application. 

(4)  A  "substantial  noncompRance" 
rating  generally  will  be  so  adverse  a 
finding  on  the  CRA  aspect  of  the 
application  as  to  result  in  denial  of  the 
application. 

§  563e.1 8    Transition  rules. 

(a)  Data  collection.  The  data 
collection  and  reporting  requirements  of 
§  563e.l3  will  go  into  effect  July  1, 1994. 
Data  collected  from  July  1, 1994  to  year 
end  must  be  reported  to  the  OTS  no 
later  than  January  31, 1995.  Thereafter 
savings  associations  will  collect  data  on 
an  annual  basis  and  the  data  shall  be 
reported  no  later  than  January  31  of  the 
following  year. 

(b)  Assessment  standards.  Evaluation 
under  the  new  standards  is  mandatory 
after  July  1, 1995,  except  that  until  April 
1, 1996,  for  good  cause,  a  savings 
association  may  request  the  OTS  to 
evaluate  it  under  the  standards  in  place 
prior  to  (effective  date  of  final 
regulation).  During  the  time  period  frt)m 
April  1, 1995  until  July  1, 1995,  a 
savings  association  may,  at  its  option, 
choose  to  be  evaluated  under  the  new 
standards  or  under  the  standards  in 
place  prior  to  (effective  date  of  final 
regulation). 

(c)  Strategic  plan.  If  a  savings 
association  elects  to  be  evaluated  under 
an  approved  strategic  plan  during  the 
transition  period,  a  savings  association 
may  submit  a  strategic  plan  anytime 
after  (effective  date  of  final  regulation). 

(d)  Corporate  applications.  U  the  first 
rating  a  savings  association  receives 
under  the  new  standards  (whether  that 
rating  is  given  during  the  transition 
period  or  after  the  new  standards 
become  effective)  is  more  than  one 
rating  category  below  the  last  rating  the 
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savings  association  received  prior  to 
(effective  date  of  fina)  regulation),  the 
OTS  will  not  disapprove  any  corporate 
application  or  take  any  other 
ennxcement  action  against  the  savings 
assodation  based  on  that  lower  rating  if 
the  OTS  has  determined  that  the  drop 
in  the  savings  association's  rating 
oociined  despite  the  savings 


association's  good  Eaith  efforts  to 
perform  at  le^  satisfactorily  under  the 
new  standards. 

a.  Afipeadix  A  to  part  563e  is  added 
as  set  foftii  in  the  common  preamble. 

AppMidix  A  to  Part  563«-CRA 
DalaFanaal 

Dated:  December  6. 1993. 


By  the  Office  of  Thrift  Supervision. 
JohaF.  Downey. 

Deputy  Director  for  R^oaal  Operalhons. 
(FR  Doc  93-30021  Piled  12-1S-93;  4:22  pm] 
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Part  IV 

Department  of 
Transportation 

Federal  Highway  Administration 

23  CFR  Parts  420  and  511 

State  Planning  and  Research  Program 
Administration;  Proposed  Rule 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Admlnletratlon 

23  CFR  Parts  420  and  511 
[FHWA  Doctet  No.  9»-iq 
RIN212S-A021 


irch  Program 


State  Planning  and  Ri 
Administration 


AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  The  FHWA  is  requesting 
comments  from  Interested  persons  on 
proposed  amendments  to  regulations  for 
program  approval  and  authorization, 
conduct  and  reporting  of  planning, 
research,  development,  and  technology 
transfer  activities  undertaken  by  States 
and  their  subrecipients,  includ^g 
metropolitan  planning  organizations 
(MPOs),  with  FHWA  planning  and 
research  funds.  The  proposed 
amendments  are  necessary  to  reflect 
revisions  to  title  23,  United  States  Code, 
Highways,  that  resulted  from  enactment 
of  the  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991 
(ISTEA).  In  addition,  the  FHWA  is 
proposing  that  States  establish  a  process 
for  management  of  research, 
development  and  technology  transfer 
(RD&T)  activities  undertaken  with 
FHWA  planning  and  research  funds  that 
will  enable  States  to  exercise  greater 
authority  over  such  activities. 
DATES:  Comments  must  be  received  on 
or  before  February  22, 1994. 
ADDRESSES:  Submit  written,  signed 
comments  to  FHWA  Docket  No.  93-18. 
room  4232,  HCC-10.  Office  of  the  Chief 
Counsel,  Federal  Highway 
Administration.  400  Seventh  Street. 
SW..  Washington,  DC  20590.  OfBce 
houn  are  from  7:45  a.m.  to  4:15  p.m., 
e.t.,  Monday  through  Friday,  except 
legal  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Tony  Solury  (202-366-5003),  Office  of 
Environment  and  Planning,  Federal 
Highway  Administration.  400  Seventh 
Street.  SW.,  Washington,  DC  20590,  for 
23  CFR  part  420,  subpart  A;  Mr.  Charles 
W.  Niessner  (703-285-2100),  Office  of 
Research  and  Development.  Federal 
Highway  Administration.  Turner- 
Fairbank  Highway  Research  Center, 
6300  Georgetown  Pike,  McLean.  VA 
22101-2296.  for  23  CFR  part  420. 
subpart  B;  or  Mr.  Wilbert  Baccus  (202- 
366-0780),  Office  of  the  Chief  Counsel. 
Federal  Highway  Administration.  400 
Seventh  Street.  SW..  Washington.  DC 
20590.  Office  houra  are  from  7:45  a.m. 


to  4:15  p.m..  eX,  Monday  through 
Friday,  except  legal  Federal  holidays. 

SUPPtEMDfTARY  MFORMATION: 

Background 

With  the  restructuring  of  the  Federal- 
aid  highway  program  due  to  enactment 
of  the  ISTEA  (P\£.  L  102-240, 105  Stat. 
1914).  regulations  for  the  administration 
and  management  of  activities 
undertaken  with  FHWA  planning  and 
research  funds  need  to  be  updated  to 
reflect  the  revised  sources  of  and 
activities  eligible  for  such  funds. 
Additional  revisions  may  be  needed 
after  issuance  of  anticipated  revisions  to 
0MB  Circular  A-102  and  its  companion 
common  rule  for  administration  of 
grants  and  cooperative  agreements  to 
State  and  local  govenunents. 

The  ISTEA  allows  the  States  more 
flexibility  in  managing  and  directing 
federally-funded  RD&T  initiatives.  This 
rulemaking  would  grant  States  greater 
responsibility  and  flexibility  for  the 
management  and  overaight  of  their 
RDiT  initiatives  funded  with  FHWA 
planning  and  research  funds.  Therefore, 
the  FHWA  believes  its  stewardship  role 
should  be  one  of  concentrating  more  on 
the  policies  and  procedures  by  which 
States  implement  federally-assisted 
RD&T  activities  than  on  project-specific 
approvals  and  overaight.  The  FHWA 
believes  that  States  are  well  prepared 
and  willing  to  take  full  management 
responsibility  for  the  day-to-day 
administration  of  RD&T  activities 
supported  with  FHWA  planning  and 
research  funds,  and  by  doing  so,  the 
FHWA  anticipates  that  States  will 
experience  enhanced  program  benefits. 
The  FHWA  invites  States  and  other 
interested  parties  to  submit  comments 
addressing  the  appropriateness  of  this 
redefined  Federal  stewardship  role. 

The  ISTEA  instituted  a  number  of 
substantive  changes  pertinent  to  the 
planning  and  researoi  program.  In 
addition  to  retitling  it  from  Highway 
Planning  and  Research  to  State  Plaiming 
and  Research  (SPR),  the  ISTEA:  (1) 
Increased  the  set-aside  of  funds 
apportioned  to  States  for  SPR  activities 
from  l.S  percent  to  2  percent;  (2) 
included  planning,  research, 
development,  and  technology  transfer  as 
eligible  activities  under  the  National 
Highway  System  and  Surface 
Transportation  Programs;  (3)  permitted 
the  use  of  funds  made  available  imder 
title  23,  U.S.C,  for  other  modes  of 
transportation  planning,  research, 
development,  and  technology  transfer; 
and  (4)  required  the  expenditure  of  25 
percent  of  a  State's  annual  SPR  funds 
for  RD&T  activities,  unless  the  State 
certifies  that  it  will  use  more  than  75 


percent  for  planning.  The  ISTEA  sets 
locth  the  minimum  Federal 
recpuiamants  for  carrying  out  RD&T 
activltias  using  FHWA  planning  and 
leeeaidli  funds  and  establishes  the 
procedurea  under  which  the  FHWA  may 
allow  States  increased  management 
flexibility  for  directing  and  controlling 
their  program  initiatives,  subject  to 
certain  pro-am  standards  and 
oonditions. 

The  FHWA  had  published,  in  a 
separate  rulemaking  under  docket 
number  92-14  (58  FR 12096,  March  2. 
1993).  a  notice  of  proposed  rulemaking 
to  amend  chapter  I  of  title  23,  Code  of 
Federal  Regulations,  by  removing,  in  its 
entirety.  Part  511.  entitled  "Research 
and  Development  (R&D)  Studies  and 
Programs;  General."  §§  511.1  through 
511.10.  The  FHWA  is  transferring  this 
proposed  action  from  the  earUer  NPRM 
to  this  NPRM  which  would  remove  part 
511  and  would  replace  it  with  23  CFR 
part  420.  subpart  B. 

In  addition  to  the  revisions  to  each 
section  discussed  below,  the  term 
"FHWA  highway  planning  and  research 
funds"  has  been  changed  to  "FHWA 
planning  and  research  funds"  wherever 
it  appeered  in  23  CFR  part  420  to  reflect 
the  broader  eligibility  of  such  funds  for 
multimodal  transportation  planning  and 
research  activities.  Similarly,  the  term 
"urbanized"  has  been  changed  to 
"metropolitan"  because  23  U.S.C.  134 
was  renamed  "Metropolitan  planning" 
by  the  ISTEA. 

While  this  regulation  is  not  applicable 
to  the  use  of  Federal  Transit  Act  funds 
available  for  multimodal  transportation 
planning  and  RD&T  activities.  Federal 
Transit  Administration  (FTA) 
administrative  procedures  i  are  similar. 
The  FHWA  and  the  FTA  have  in  the 
past  cooperated  to  simplify  and 
coordinate  administrative  requirements 
when  planning  grants  are  made  to  the 
same  recipients  or  subrecipients.  One 
aspect  of  this  coordination  is  the  use  of 
a  unified  planning  work  program  for 
MPOs  that  covere  both  FHWA  and  FTA 
planning  funds.  The  FHWA  and  the 
FTA  intend  to  continue  this  cooperative 
process  and.  in  view  of  the  increased 
flexibility  for  multimodal  uses  of  such 
hinds  allowed  by  the  ISTEA.  will 
expkue  additional  means  to  reduce  the 
administrative  burden  on  such 
recipients  or  subrecipients. 

Pieposal 

This  proposal  revises  23  CFR  420. 
subpart  \.  and  creates  a  new  subpart  B 
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I  Cuidonc*  and  Application  Instructions 
for  Ptaiwkig  and  Technical  Studies  Grants.  (UMTA 
Circular  C8100.1A).  Augiut  30. 1965.  Available  for 
inspection  and  copying  at  prescribed  in  49  CFR 
part  7,  appendix  D. 


pertaining  to  research,  development  and 
technology  transfer  activities.  The 
FHWA  intends,  through  subpart  B.  to 
grant  States  day-to-day  authority  to 
manage,  direct,  contru  and  approve 
FHWA  supported  RD&T  projects, 
subject  to  the  State's  certification  that 
minimum  Federal  standards  are  met  as 
verified  through  periodic  peer  and 
Federal  reviews. 

Under  proposed  subpart  B.  a  State 
would  have  full  authority  and  con^ol 
for  administration  of  its  RD&T 
proonams.  if  the  State  certifies  that  it: 

(1)  Has  an  interactive  process  for 
identifying  priority  RD&T  activities 
expected  to  address  critical  national, 
reraonal  or  State  problems; 

(2)  Makes  appropriate  use  of  the 
Transportation  Research  Information 
Services  (TRIS)  database  to  avoid 
duplication  of  prooam  effort; 

(3)  Has  an  annuu  woik  program 
depicting  RD&T  program  and  fiscal 
commitments  that  contains  necessary 
information  for  inclusion  into  national 
RD&T  databases; 

(4]Has  provisions  for  accepting  peer 
reviews  of  its  RD&T  activities  on  a 
periodic  basis;  and 

(5)  Has  a  management  process  that 
implements  RD&T  activities  in 
conformance  with  the  requirements  and 
conditions  of  subpart  B. 

Notwithstanding  the  intent  of  thts 
proposal,  the  FHWA  believes  its  interest 
in  State-based  RD&T  will  remain  high 
and  that  there  must  be  a  strong  Federal 
commitment  and  presence  for 
developing,  estabushing.  and 
maintaining  viable  State-based  RD&T 
programs  nationwide.  Demands  in 
surface  transportation  alone  warrant  a 
Strang  Federal  presence,  especially 
since  the  highway  component  of  RD&T 
plays  such  a  critical  role  in  influencing 
and  meeting  national  transpOTtation 
policies,  goals,  and  objectives.  Thus,  the 
FHWA,  through  its  Regional  and 
Division  Office  research  and  technical 
specialists,  would  remain  actively 
involved  in  monitoring  and 
participating  in  the  States'  RD&T 
activities,  especially  on  State  research 
review  committees  or  panels  that  select 
and  guide  RD&T  activities  to  be  funded 
with  FHWA  planning  and  research 
funds.  In  the  'nterest  of  better  research 
to  solve  urgent  problems,  such  as 
congestion,  safety,  and  infrastructure 
deterioration,  the  FHWA  beUeves  its 
continued  involvement,  at  least  from  a 
national  perapective,  is  appropriate  and 
beneficial 

The  FHWA  encourages  comments 
regarding  its  continued  involvement  on 
State  RD&T  committees  or  panels  where 
the  FHWA  representative  may  serve  as 
a  non-voting  resource  person. 


Section>By-Sectian  Anel]«is 

The  following  is  a  sectiop  by  eectioo 
discussion  of  piopoeed  reriaiaiis  to  23 
CFR  part  420,  Pinning  and  Reeeardi 
Program  Administration. 

AuAority  Otaticm 

The  authority  citation  for  part  420 
would  be  revised  to  reflect  the  new 
sections  of  23  U.S.C  that  are  applicable 
to  FHWA  planning  and  research  hinds 
as  a  res\ilt  of  the  enactment  of  the 
ISTEA. 

Subpart  A — Administration  of  FHWA 
Planning  and  Research  Funds 

Section  420.101    Purpose 

Language  would  be  added  to  indicate 
that  the  provisions  of  this  part  apply  to 
subrecipients  of  States,  including  MPOs. 

The  reference  to  additional 
requirements  for  RD&T  programs  and 
studies  would  be  changed  frt>m  23  CFR 
part  511  to  subpart  B  of  this  part  to 
reflect  their  relocation  to  part  420. 

Section  420.103    Definitions 

The  term  "FHWA  highway  planning 
and  research  funds"  would  be  changed 
to  "FHWA  planning  and  research 
funds"  to  reflect  the  broader  eligibiUty 
of  such  funds  for  multimodal  plaiming 
and  research  activities.  The  term  "HPR" 
(highway  plaiming  and  research)  would 
be  changed  to  "SPR"  (State  planning 
and  research)  to  correspond  to  the  new 
title  of  23  U.S.a  307(c).  The  term  "PR" 
would  be  deleted  since  this  category  of 
funds  was  not  continued  under  the 
ISTEA.  "FHWA  planning  and  researdi 
funds"  would  be  redefined  to  include 
the  optional  use  of  National  Highway 
System  (NHS)  and  Surface 
Transportation  Program  (STP)  funds  for 
planning  and  research  piuposes. 

Definitions  of  "metropolitan  planning 
area"  and  "metropolitan  planning 
organization  (MPO),"  are  added  to 
parallel  the  definitions  of  these  terms  as 
used  in  23  CFR  part  450. 

Section  420.105    Policy 

Paragraph  (c)  of  $  420.105.  which 
ctirrently  states  that  it  is  FHWA's  policy 
to  administer  FHWA  highway  planning 
and  research  funded  activities  in 
urbanized  areas  in  accordance  with  23 
CFR  part  450,  would  be  deleted  since 
the  administrative  requirements  are  in 
this  part,  not  in  part  450.  To  avoid  any 
misunderstanding  regarding  the 
appUcability  of  these  administrative 
reqiiiremmts  to  funds  used  in  sudi 
areas,  the  applicability  statement  in 
§  420.101.  as  noted  ^ve.  and  this 
section  would  be  revised  to  indicate  that 
this  part  is  applicable  to  subrecipients. 
including  MPOs. 


The  provisions  regaKling  State 
responsibility  for  eiUBtniatratian  of 
FHWA  planning  and  research  funds 
passed  through  to  subndpisnts  would 
be  moved  to  paragraph  (h)  of  §  420.121 
since  the  provisioDS  are  requinmeots, 
not  policy  issues. 

Section  420.107    SPR  Minimum 
Research,  Developmoit.  and 
Technology  Transfer  Expenditure 

This  section  would  be  added  to  reflect 
the  requirement  in  23  U.S.C  307(c)  that 
not  less  than  25  percent  of  a  State's 
annual  SPR  funcu  are  to  be  expanded 
for  RD&T  activities  unless  the  State 
certifies  that  it  will  expend  more  *^n 
75  percent  of  such  funds  fbr 
transportation  planning  under  23  U.SXI 
134  and  135.  Procedures  for  FHWA 
approval  of  a  State's  certification  %vera 
established  in  the  FHWA  Executive 
Director's  June  25, 1992.  memorandum 
to  the  FHWA  Regional  Administratora. 
(This  memorandum  is  available  for  - 
review  and  copying  in  the  file  for 
FHWA  docket  number  93-18  at  the 
address  specified  above  under  the 
caption  ADDRESSES.)  These  procedtires 
would  be  included  in  §  420.107.  While 
a  State  may  submit  biennial  work 
programs  in  accordance  with  $  420.111. 
t^e  certification  would  need  to  be 
submitted  annually  with  the  work 
program  or  with  the  request  for 
authorization  of  funds  for  the  second 
year  of  a  biennial  work  pro-am. 

Section  420.109    Distribution  of  PL 
Funds 

Section  420.107  would  be 
redesignated  as  §  420.109  and  the  title 
would  be  changed  from  "Allocation  of 
PL  funds"  to  "Distribution  of  PL  funds" 
to  be  consistent  with  terminology  used 
in  23  U.S.C.  104(f)(4). 

The  longstanding  requirement  that 
States  make  all  metropolitan  planning 
(PL)  funds  available  to  MPOs  and  not 
use  such  funds  for  administration  of  PL 
grants  or  subgrants  would  be  added  to 
paragraph  (a).  The  additional  statutory 
provisions  that  attainment  of  national 
ambient  air  quality  standards  and  that 
other  factore  necessary  to  provide  for  an 
appropriate  distribution  of  funds  to 
carry  out  the  requirements  of  23  U.S.C 
134  and  other  applicable  requirements 
of  Federal  law  be  considered  by  the 
State  in  development  of  its  distribution 
formula  would  be  added  to  paraeraph 

(b).  K-   8.    P- 

New  paragraph  (e)  would  be  added  to 
reflect  the  provisions  of  23  U.S.C  134(n) 
that  any  PL  funds  not  needed  for 
carrying  out  the  metropolitan  planmng 
provisions  of  23  U.S.C  134  may  be 
made  available  by  the  MPO(s)  to  the 
State  for  funding  statewide  planning 
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activities  under  23  U.S.C  135.  subject  to 
approval  by  the  FHWA. 

New  paragraph  (f)  would  require  that 
a  State  PL  fund  distribution  formula  that 
does  not  meet  the  requirements  of 
$  420.109  be  brought  into  conformance 
as  soon  as  possible,  but  not  later  than  in 
time  for  distribution  of  PL  funds 
apportioned  to  the  State  for  the  first 
Federal  fiscal  year  beginning  after  the 
effective  date  of  the  regiilation. 

Section  420.111    Work  Pn^ram 

Section  420.109  would  be 
redesignated  as  §420.111. 

Because  of  the  mtdtimodal  nature  of 
the  ISTEA  and  the  interrelationship  of 
transportation  and  air  quality  planning, 
paragraph  (d)  would  he  amended  to 
encourage  inclusion  in  the  FHWA 
funded  work  programs,  for 
informational  purposes,  of  information 
on  non-FHWA  funded  work  (1)  for 
planning  for  other  transportation  modes 
and  (2)  for  air  quality  planning  in  areas 
designated  as  nonattainment  for 
transportation  related  pollutants. 

Section  420.113    Eligibility  of  Costs 

Section  420.111  would  be 
redesignated  as  §420.113. 

No  substantive  changes  would  be 
made  to  this  section.  However,  since 
additional  eligible  activities  (e.g.. 
statewide  multimodal  plaiming,  transit 
research,  etc.)  are  specified  in  amended 
title  23,  U.S.C.  they  are  incorporated  by 
the  current  reference  to  title  23,  U.S.C, 
in  paragraph  (a](l).  It  should  be  noted, 
in  particular,  that  transportation 
planning  studies  for  other  than  highway 
or  transit  modes  are  eligible  for  FHWA 
planning  and  research  funds  when 
performed  in  conjunction  with  the 
development  of  statewide  or 
metropolitan  transportation  plans. 

Suction  420.115    Approval  and 
Authorization  Procedures 

Section  420.113  would  be 
redesignated  as  §  420.115. 

No  substantive  changes  would  be 
made  to  this  section. 

Section  420.117    Program  Monitoring 
and  Reporting 

Section  420.115  would  be 
redesignated  as  $420,117. 

No  substantive  changes  would  be 
made  to  this  section. 

Section  420.119    Fiscal  Procedures 

Section  420.117  would  be 
redesignated  as  §  420.119. 

The  references  to  classes  of  funds  that 
comprise  FHWA  planning  and  research 
fands  would  be  changed  to  reflect 
requirements  in  the  ISTEA. 

Language  would  be  added  to 
paragraph  (c)  to  indicate  that  the 


statewide  and.  if  appropriate, 
metropolitan  transportation 
improvement  program  provisions  of  23 
CFR  part  450  need  to  be  met  for  the  use 
of  NHS.  STP,  or  minimum  allocation 
funds  for  planning  or  research  purposes. 

Paragraph  (d)  would  be  amendea  by 
adding  further  explanation  of  when  the 
matcmng  reauirement  for  FHWA 
planning  ana  research  funds  may  be 
waived  and  by  indicating  that  the 
FHWA  Associate  Administrator  for 
Program  Development  or  the  Associate 
Administrator  for  Research  and 
Development  is  authorized  to  approve 
waivers,  respectively,  for  planning  or  for 
RD&T  pooleKl  fund  activities.  The 
FHWA  would  consider  a  waiver  of 
matching  funds  if  it  determines  that 
national  or  regional  high  priority 
planning  or  RD&T  problems  can  be 
more  e^ectively  addressed  if  several 
States  and/or  MPOs  pool  their  funds. 
Generally,  cooperatively  funded  projects 
costing  less  than  $50,000  would  not  be 
cost-effective  and  should  not  be 
proposed.  Each  State's  or  MPO's 
contribution  to  any  cooperatively 
funded  efibrt  shoiUd  be  at  least  $10,000. 

Section  420.121    Other  Requirements 

Section  420.119  would  be 
redesignated  as  8420.121. 

The  reference  to  49  CFR  29.100  in 
paragraph  (g)  would  be  corrected  to  49 
CFR  29.105. 

The  requirement,  in  existing 
§  420.105,  regarding  State  responsibility 
for  administration  of  FHWA  planning 
and  research  funds  passed  through  to 
subrecipients  would  be  moved  to 
paragraph  (h). 

Paragraph  (j)  would  be  amended  to 
indicate  that  the  standard  patent  rights 
clause  at  37  CFR  401.14  is  apphcable  to 
recipients  and  subrecipients  of  FHWA 
planning  and  research  funds,  except  for 
$  401.14(g).  Substitute  language  for 
$  401.14(g)  for  FHWA  programs  is 
provided  for  Inclusion  in  subgrants  or 
contracts. 

The  reference  to  the  applicabihty  of 
49  CFR  Part  23  regarding  disadvantaged 
business  enterprises',  now  located  in 
§  420.119(m).  would  be  updated  to 
incorporate  the  provisions  of  section 
1003(b)  of  the  ISTEA  and  would  be 
included  in  new  $  420.121(h). 

Subpart  B — Research.  Development  and 
Technology  Tmnsfer  Program 
Management 

Section  420.201    Purpose  and 
Applicability 

The  purpose  of  this  subpart  is  to  set 
forth  polides.  requirements,  and 
minimiun  conditions  to  implement  the 
provisions  of  title  23.  U.S.C.  as 


amended  by  the  ISTEA.  with  respect  to 
RD&T.  The  policies,  requirements,  and 
minimum  conditions  would  allow 
States  increased  program  flexibility  in 
managing,  directing,  and  controlling 
RD&T  activities  undertaken  with  FHWA 
planning  and  research  funds.  This 
subpart  would  establish  a  State 
certification  process  and  peer  reviews  to 
determine  program  quality  and 
effectiveness. 

It  would  also  make  the  provisions  of 
subpart  B  applicable  to  agencies  and 
organizations  which  carry  out  or 
participate  in  RD&T  activities  receiving 
FHWA  planning  and  research  funds. 
The  primary  responsibility  for  RD&T 
administration,  nowever,  would  rest 
with  the  State  transportation  agency 
working  closely  with  other  appropriate 
agencies.  The  FHWA  recognizes  that  the 
structure  for  implementation  of  RD&T 
varies  among  States;  therefore,  specific 
organizational  or  institutional 
arrangements  for  carrying  out  RD&T  are 
not  being  proposed  in  this  rulemaking. 

Section  420.203    Definitions  ^ 

This  section  defines  terms  used  in 
subpart  B.  The  FHWA  is  seeking  to 
avoid  terms  that  can  be  construed  as 
having  an  imduly  restrictive  effect  on 
each  State's  ability  to  manage  an 
effective  RD&T  program. 

The  terms  "reseaieh,"  "applied 
research,"  and  "basic  research"  are 
specifically  defined  to  be  illustrative  of 
the  tjrpes  of  RD&T  activities  that  would 
be  considered  eligible  for  FHWA 
planning  and  research  funds.  Eligibility 
of  such  types  of  activities  would  not  be 
based  on  cost  or  whether  or  not  the 
activity  is  short-term  or  long-term,  but 
on  whether  or  not  the  proposed  activity 
is  eligible  under  the  provisions  of  title 
23,  U.S.C,  and  falls  within  the  meaning 
of  RD&T  as  defined  in  this  subpart. 

The  terms  "development"  and 
"technology  transfer"  would  be  defined 
to  provide  additional  guidance  to  the 
States  on  what  the  FHWA  would 
consider  eligible  development  and 
technology  transfer  activities. 

The  terms  "national  pooled  funded 
study,"  "regional  pooled  funded  study," 
"cooperatively  funded  study,"  and 
"National  Cooperative  Highway 
Research  Program  funded  study"  are 
also  specifically  defined  to  provide 
guidance  and  encouragement  to  States 
to  participate  in  pooled  funded  studies 
that  are  directed  towards  solving 
problems  of  national  or  regional 
significance  and  for  the  overall  benefit 
of  many,  if  not  all.  States.  Ehie  to  limited 
resources,  the  FHWA  strongly  supports 
pooled  funded  studies. 

The  term  "peer  review"  is  added  to 
capture  the  concept  of  periodic  reviews 
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by  teams  of  external  neseaich  mmagars 
to  assist  a  State  in  maintaining  or 
improving  its  program  quahty  and 
effectiveness.  These  reviews  would  be 
conducted  by  officials  from  other  States, 
the  FHWA,  Ae  Transportation  Research 
Board,  universities  and/or  private 
oi^anizations  who  are  well  experienced 
in  the  management  and  conduct  of 
research,  development,  and  technology 
transfer  activities. 

The  term  "Transportation  Research 
Information  Services  (TRIS)"  would  be 
added  to  avoid  confusion  with  the 
former  information  system  called  the 
Highway  Research  Information  Services, 
wmch  has  been  incorporated  into  the 
TRIS. 

The  term  "final  report"  would  be 
defined  to  explain  the  content  and 
scope  of  this  document. 

Comments  on  the  need  for  any 
additional  definitions  or  further 
explanation  of  terms  are  encouraged  and 
will  be  considered  for  the  final  rule. 


Section  420.205    Policy 

This  section  explains  the  FHWA's 
intent  to  allow  Slates  maximum 
flexibility  and  discretion  in  managing 
and  directing  their  RD&T  activities 
while  concurrently  ensuring  proper 
utilization  of  Federal  funds  and 
avoiding  unnecessary  duplication  of 
effort.  This  flexibility  sbould  allow 
States  to  use  available  FHWA  planning 
and  research  iunds  for  RD&T  activities 
without  experiencing  paperwork  and 
approval  delays.  States  would  retain  the 
authority  to  determine  the  content  of 
their  RD&T  programs  and  the  associated 
resource  allocations. 

This  policy  change  is  consistent  with 
the  authority  expressed  in  the  ISTEA 
and  would  give  States  maximum 
flexibility  in  developing  and  managing 
their  RD&T  programs.  The  FHWA. 
however,  invites  comments  on  whether 
or  not  this  policy  change  would,  in  fact, 
reduce  State  willingness  to  participate 
in  various  pooled  fund  studies. 

Section  420.207    Conditions  for  Grant 
Approval 

This  section  would  implement  some 
of  the  substantive  requirements  added 
by  the  ISTEA  to  the  FHWA  planning 
and  research  program.  These 
requirements  would  anhance  the  overall 
e^ctiveness  of  RD&T  activities  being 
implemented  in  the  States. 

This  section  would  require  each  State 
to  implement  a  program  of  RD&T 
activities  and  expend  at  least  25  percent 
of  the  SPR  funds  exclusively  for  such 
activities,  unless  the  FHWA  ecoepU  e 
certification  provided  by  «  State  under 
proposed  $  420.107. 


In  addition.  States  would  be  required 
to  establish  and  implement  an 
interactive  management  process  far 
identifying  RD&T  needs  and  setting 
priorities.  The  proposed  RD&T 
management  process  is  critical  to  the 
success  of  this  proposal.  Therefore,  this 
sectifm  would  establish  minimum 
requirements  for  RD&T  activities,  as  a 
condition  to  FHWA  planning  and 
research  funding,  to  guide  States  in 
developing,  establisl^ng.  and 
implementing  a  management  process. 
The  State  process  would  produce  a 
work  program  of  eligible  RD&T 
activities  which  are  expected  to  solve 
critical  State,  regional,  or  local 
transportation  problems.  This  section 
also  proposes  that  the  State's 
management  process  include 
procedures  for  obtaining  necessary 
Information  to  assess  program  qu^ty 
and  effectiveness,  and  to  fadUtate  peer 
reviews  of  the  RD&T  program  on  a 
periodic  basis. 

The  FHWA  recognizes  that  some 
States  may  be  reluctant  to  assume  full 
management  responsibility  for  approval 
of  their  RD&T  activities  supported  with 
FHWA  planning  and  research  funds. 
Therefore,  the  FHWA  specifically 
invites  comments  on  whether  or  not  this 
proposal  should  be  required  for  all 
States.  In  the  event  one  or  more  States 
prefer  to  submit  individual  studies  for 
Federal  approval,  should  there  be  a 
provision  added  to  the  final  rule  to 
permit  that  option?  If  so,  should  this 
option  be  phased  out,  for  example,  over 
a  three  year  period? 

The  FHWA  proposes  a  process  for 
periodic  peer  review  of  each  State's 
RD&T  acUvities  receiving  FHWA 
Planning  and  Research  funds.  The 
FHWA  interprets  "periodic"  to  mean  at 
least  once  every  three  years.  The  FHWA 
invites  comments  concerning  this 
frequency.  Under  this  proposal,  the 
FHWA  would  require  each  State  to 
agree  to  participate  in  a  peer  review  to 
determine  the  quality  and  program 
effectiveness  of  its  or  another  State's 
RD&T  efforts  undertaken  with  FHWA 
planning  and  research  fimds.  To 
facilitate  such  a  review,  the  State  would 
be  required  to  discloee  to  peer  reviewers 
information  and  documentation 
required  to  be  collected  and  maintained 
ujider  this  subpart 

Peer  reviews  would  help  in 
identifyiitg,  reinfordng,  and  conveying 
eCfective  program  approaches  across  tbs 
country.  In  essence,  they  would  provide 
a  nationwide  sharing  of  successful 
practices  and  polides.  Hie  FHWA 
would  use  tlnse  peer  review  reports  to 
influence  national  RD&T  policy,  goals 
and  objectives  for  the  fimne.  Tlie  peer 


review  process  would  not  be  used  to 
determine  compliance  with  this  subpart. 

Section  420.209    State  Work  Program 

In  this  sectioQ,  the  FHWA  would 
define  the  breadth  and  substance  of  the 
required  RD&T  work  program. 
Essentially,  the  State's  work  program 
would  be  a  document  consisting  of  an 
annual  or  biennial  description  of  RD&T 
activities  to  be  accomplished  during  a 
given  {Rxigram  period,  including 
estimated  costs  for  each  activity.  The 
work  (ffogram  would  also  need  to 
contain  a  description  of  any  activities 
that  are  part  of  a  national  or  regional 
pooled  study,  induding  coTitributions  to 
the  National  Cooperative  Highway 
Research  Program  (NCHRP). 
Additionally,  the  State's  work  program 
would  include  finandal  summaries 
shomng  the  funding  levels  and 
contributions  (Federal,  State,  and  local 
share)  for  RD&T  activities  for  the 
program  period. 

The  State  should  also  document, 
through  preparation  of  final  reports, 
program  accomplishments  and  benefits 
achieved  through  implementation  of 
RD&T  projects  using  FHWA  planning 
and  research  funds.  The  final  reports 
will  serve  as  the  primary  source 
document  for  States  to  input  results  into 
the  TRIS  and  to  facihtate  peer  reviews 
of  the  State's  RD&T  program. 

Section  420.211    Eligibility  of  Costs 

This  section  establishes  the  standards 
imder  which  RD&T  costs  would  be 
reimbursed  to  the  States.  Eligible  costs 
for  RD&T  ectivities,  as  defined  in  this 
subpart,  would  include  costs  necessary 
and  reasonable  to  accomplish  the  RD&T 
objectives  set  out  in  the  States'  woik 
programs,  if  incurred  efter  FHWA 
authorization  and  consistent  with  the 
apphcable  cost  prindples  cited  in  49 
CFR  18.22. 

Section  420  213    Certification 
Requirements 

To  efficiently  implement  the  new 
RD&T  management  procedures 
proposed  in  this  subpart,  the  FHWA  is 
proposing  a  State  certification  process 
as  a  condition  for  FHWA  planning  and 
research  funding  for  RD&T  projecu  and 
activities.  It  is  proposed  that  each  State 
certify  to  the  Federal  Highway 
Administrator  that  its  RO&T  Program 
complies  with  the  requirements  of  this 
subpart. 

In  this  section,  the  FHWA  proposes 
uniform  language  for  the  certification. 
The  FHWA's  acceptance  of  a  Slate's 
certification  would  serve  as  suffidfflit 
evidence  of  State  compliance  end  wouk) 
permit  continued  FHWA  planning  end 
research  funding  for  RD&T  activities. 
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subject  to  the  availability  of  Federal 
funds.  However,  the  FHWA  could,  at  its 
discretion,  conduct  reviews  of  State 
compliance  with  subpart  B  on  a  for- 
cause  basis  relying  on  information 
obtained  from  the  State  or  other  sources. 

The  certification  statement  would  be 
required  to  be  submitted  by  the  State  to 
the  FHWA  Division  Administrator 
before  January  1. 1995.  A  copy  of  the 
certification  would  also  be  required  to 
be  resubmitted  with  each  work  program. 
The  FHWA  Division  Office  would  be 
responsible  for  determining  a  State's 
compliance  with  the  requirements  of 
subpart  B  on  a  periodic  basis. 

Section  420.215    Procedure  for 
Withdrawal  of  Approval 

If  the  FHWA  makes  a  determination 
that  a  State  does  not  meet  one  or  more 
of  the  standards  or  conditions  of  subpart 
B.  the  FHWA  is  proposing  a  procedure 
for  immediate  withdrawal  of  the  State's 
approval  authority  for  RD&T  activities 
supported  with  FHWA  planning  and 
research  funds  on  a  project  by  project 
basis.  The  State  woiud  be  notined  of  the 
FHWA's  proposed  determination  of 
noncompliance,  including  the  reasons 
for  its  prehminary  determination  and 
thepossible  ramifications  therefrom. 

Tne  process  allows  the  State  the 
opportunity  to  respond,  in  writing, 
within  30  calendar  days  from  the  date 
of  the  notification.  The  State's  reply 
should  address  the  deficiencies  cited  in 
the  notice  and  should  include 
appropriate  documentation  in  support 
of  its  position. 

If,  after  reviewing  the  State's 
response,  the  FHWA  still  finds  the  State 
to  be  in  noncompliance,  the  FHWA 
would  notify  the  State  of  its  final 
determination.  In  the  event  the  State 
does  not  respond  to  a  notice  of  proposed 
determination  of  noncompliance,  the 
FHWA  intends  that  its  preliminary 
determination  would  constitute  a  final 
agency  action. 

The  FHWA  is  interested,  however,  in 
receiving  comments  from  interested 
parties  on  whether  a  noncompliance 
determination  should  only  result  in  a 
withdrawal  of  RD&T  program  approval 
on  a  project  by  project  basis.  As  an 
alternative  the  FHWA  could  develop  a 
standard  that  would  result  in  cessation 
of  Federal  participation  in  that  portion 
of  the  FHWA  planning  and  research 
program  dealing  with  RD4T  until  the 
noncompliance  issue  is  corrected  to  the 
satisfaction  of  the  FHWA. 

Rulemaking  Analyses  and  Notices 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  imder  the 
caption  "Dates"  will  be  available  for 


examination  in  the  docket  at  the  above 
address.  Comments  received  after  the 
comment  closing  date  will  be  filed  in 
the  docket  and  will  be  considered  to  the 
extent  practicable,  but  the  FHWA  may 
issue  a  final  rule  at  any  time  after  the 
close  of  the  comment  period,  In 
addition  to  late  comments,  the  FHWA 
will  also  continue  to  file  relevant 
information  in  the  docket  as  it  becomes 
available  after  the  comment  closing 
date,  and  interested  persons  should 
continue  to  examine  the  docket  for  new 
material. 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FHWA  has  determined  that  this 
rulemaking  is  not  a  significant 
regulatory  action  within  the  meaning  of 
Executive  Order  12866  or  a  significant 
regulation  imder  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation.  The  action  proposed  by 
the  FHWA  in  this  document  will  amend 
requirements  for  administration  of 
FHWA  planning  and  research  funds  to 
be  consistent  with  legislative  changes 
due  to  the  ISTEA.  Also,  this  proposal 
would  establish  a  mandatory  State 
certification  process  and  a  Federal  and 
peer  review  process  to  determine 
annually  whether  or  not  each  State 
complies  with  the  standards  for  State 
RD&T  management  in  subpart  B.  The 
economic  costs  of  this  rulemaking  will 
be  insignificant  and  will  consist  only  of 
the  costs  associated  with  preparation  of 
the  grant  applications  and  State 
development  of  procedures  for  RD&T 
management.  The  cost  savings  that  will 
be  realized  by  the  States  due  to  the 
reduction  in  time  to  initiate  and 
conduct  RD&T  activities  under  the 
proposed  State  RD&T  management 
provisions  will  more  than  offset  the  one- 
time cost  of  development  of  the 
procedures.    * 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
FlexibiUty  Act  (5  U.S.C.  601-612),  the 
FHWA  has  evaluated  the  effects  of  this 
rule  on  small  entities.  This  rule 
addresses  the  administrative  procedures 
and  requirements  that  States  must 
comply  with  when  using  FHWA 
planning  and  research  funds  provided^ 
under  title  23,  U.S.C.  This  rule  does  not 
impose  any  direct  requirement  on  small 
entities  that  would  result  in  increased 
economic  costs.  Based  on  this 
evaluation,  the  FHWA  certifies  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 


Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612. 

Although  this  rule  relates  to 
requirements  that  States  must  meet  to  be 
eligible  for  FHWA  planning  and 
research  funds,  federalism  impUcations, 
though  unavoidable,  would  be 
minimized.  Nothing  in  this  proposal 
preempts  any  State  law  or  regulation. 
The  proposal,  if  adopted,  provides 
States  increased  authority  and  flexibility 
to  manage  their  federally-assisted  State 
planning  and  research  programs.  This 
increase  in  authority  and  flexibility  is  in 
concert  with  the  principles  and  criteria 
contained  in  Executive  Order  12612  for 
the  implementation  of  express  statutory 
provisions.  Accordingly,  the  FHWA 
certifies  that  this  proposal  does  not  have 
sufficient  Federahsm  implications  to 
warrant  a  full  Federalism  Assessment 
under  the  principles  and  criteria 
contained  in  Executive  Order  12612. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.205, 
Highway  Planning  and  Construction. 
The  regulations  implementing  Executive 
Order  12372  regarding 
intergovernmental  consultation  of 
Federal  programs  and  activities  apply  to 
this  program. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  referenced  in  §  420.105(b) 
have  been  approved  by  the  0MB  imder 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501- 
3520)  and  have  been  assigned  0MB 
control  numbers  2125-0028  and  2125- 
0032.  The  information  collection 
required  in  §§  420.111  (a),  (b).  and  (c) 
and  420.117  (b)  and  (c)  have  been 
approved  by  the  0MB  and  assigned 
control  numbers  2125-0039  and  2132- 
0529.  Paragraph  (a)  of  §  420.213  of  the 
proposed  rule  would  require  a  State  to 
certify  to  the  FHWA  Division 
Administrator  before  January  1, 1995, 
that  it  is  complying  with  the 
requirements  of  subpart  B.  A  copy  of  the 
certification  would  be  submitted  with 
each  work  program  but  a  new 
certification  would  only  need  to  be 
prepared  if  the  State  significantly 
revises  its  management  process  for  the 
RD&T  progrant  It  is  estimated  that  the 
one-time  burden  for  the  States  for  this 
certification  will  be  approximately  2100 
hours.  0MB  approval  of  this  additional 
burden  will  be  requested  with  a  request 
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for  extension  of  the  collection  and 
reporting  reouirements  under  0MB 
control  number  2125-0039. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  and  has  determined 
that  this  action  would  not  have  any 
effect  on  the  quality  of  the  environment. 

Regulation  Identification  Number 

A  regulation  identification  niunber 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  of  Subjects  in  23  CFR  Parts  420  and 
511 

Accounting,  Grant  programs — 
transportation.  Highways  and  roads, 
Planning,  Reporting  and  recordkeeping 
requirements.  Research. 

Issued  on:  December  14. 1993. 
Rodney  E.  Slater, 
Federal  High  way  Administrator. 

In  consideration  of  the  foregoiag,  the 
FHWA  proposes  to  amend  chapter  I  of 
title  23,  Code  of  Federal  Regulations  as 
set  forth  below. 

Subchapter  E— Planning  and  Rasaarch 

1.  The  heading  of  subchapter  E  is 
revised  as  set  forth  above. 

2.  Part  420  is  revised  to  read  as 
follows: 

PART  420— PLANNING  AND 
RESEARCH  PROGRAM 
ADMINISTRATION 

Subpart  A— Admlnletration  of  FHWA 
Planning  and  Reaaarch  Fund* 

Sec. 

420.101 

420.103 

420.105 

420.107 


Purpose  and  applicability. 
Definitions. 
Policy. 

SPR  minimum  research, 
development,  and  technology  transfer 
expenditure. 
420. 109    Distribution  of  PL  funds. 
420.111    Work  program. 
420.113    Eligibility  of  costs. 
420. 1 1 5    Approval  and  authorization 

procedures. 
420.117    Program  monitoring  and  reporting. 
42ail9    Fiscal  procedures. 
42ai21    Other  requirements. 

Subpart  B    Resaarch.  DavalopnMnt  and 
Tachnoiogy  Tranafer  Program  Management 

42a201    Purpose  and  Applicability. 
420.203    Definitions. 
42a  205    Policy. 


420.207    Conditions  for  grant  approval. 
420.209    State  work  program. 
420.211    EligibiUty  of  costs. 
420.213    Certification  requirements. 
420.215    Procedure  for  withdrawal  of 
approvaL 

Authority:  23  U.S.C  103(i)r  104(f).  115. 
120, 133(b).  134{n),  149(b),  157(c).  307.  and 
315;  and  49  CFR  1.48(b). 

Suparl  A— Administration  of  FHWA 
Planning  and  Research  Funds 

f  42ai01    Purpose  and  appllcabiiHy. 

This  part  prescribes  the  Federal 
Highway  Administration  (FHWA) 
policies  and  procedures  for  the 
administration  of  activities  imdertaken 
by  States  and  their  subrecipients, 
including  Metropolitan  Planning 
Organizations  (MPOs),  with  FHWA 
planning  and  research  funds.  It  applies 
to  activities  and  studies  funded  as  part 
of  a  recipient's  or  subrecipient's  work 
program  or  as  separate  Federal-aid 
projects  that  are  not  included  in  a  work 
program.  This  subpart  also  is  applicable 
to  the  approval  and  authorization  of 
research,  development,  and  technology 
transfer  (RD4T)  work  programs; 
additional  policies  and  procediues 
regarding  administration  of  RD&T 
programs  are  contained  in  subpart  B  of 
this  part.  The  requirements  in  this  part 
supplement  those  in  49  CFR  part  18 
which  are  applicable  to  administration 
of  these  funds. 

|42ai03    Oeflnitlona. 

Unless  otherwise  specified  in  this 
part,  the  definitions  in  23  U.S.C.  101(a) 
are  appUcable  to  this  part.  As  used  in 
this  part: 

FHWA  planning  and  research  funds 
means: 

(1)  State  planning  and  research  (SPR) 
funds  (the  2  percent  funds  authorized 
under  23  U.S.C.  307(c)(1)); 

(2)  Metropolitan  planning  (PL)  funds 
(the  1  percent  funds  authorized  under 
23  U.S.C.  104(f)  to  carry  out  the 
provisions  of  23  U.S.C.  134(a)); 

(3)  National  highway  system  (NHS) 
funds  authorized  under  23  U.S.C. 
104(b)(l}  used,  at  a  State's  option,  for 
transportation  planning  in  accordance 
vdth  23  U.S.C  134  and  135,  highway 
research  and  planning  in  accordance 
with  23  U.S.C.  307,  highway-related 
technology  transfer  activities,  or 
development  and  establishment  of 
management  systems  under  23  U.S.C. 
303; 

(4)  Surface  transportation  program 
(STP)  funds  authorized  under  23  U.S.C. 
104(b)(3)  used,  at  a  State's  option,  for 
highway  and  transit  research  and 
development  and  technology  transfer 
programs,  surface  transportation 
planning  programs,  or  development  and 


establishment  of  management  systems 
under  23  U.S.Q  303;  and 

(5)  Minimum  allocation  funds 
authorized  under  23  U.S.C  157(c)  used, 
at  a  State's  option,  for  carrying  out, 
respectively,  the  provisions  of  23  U.S.C 
307(c)(1)  (up  to  IVz  percent)  and  23 
U.S.C  134(a)  (up  to  V2  percent). 

Metropolitan  planning  area  means  the 
area  in  which  the  metropolitan 
transportation  planning  process 
required  by  23  U.S.C.  134  and  section  8 
of  the  Federal  Transit  Act  must  be 
carried  out. 

Metropolitan  planning  organization 
(MPO)  means  the  forum  for  coo]>erative 
transportation  decisionmaking  for  a 
metropolitan  planning  area. 

Work  program  means  a  periodic 
statement  of  proposed  work  and 
estimated  costs  mat  dociunent  the 
eligible  activities  to  be  undertaken  with 
FHWA  planning  and  research  funds 
during  ^e  next  1-  or  2-year  period  by 
State  highway  agencies  (SHAs)  and/or 
their  subrecipients. 

|42ai05    Policy. 

(a)  The  FHWA  will  administer  FHWA 
plaiming  and  research  funds  supported 
activities  according  to  the  following 
general  principles: 

(1)  Allow  SHAs  and  their 
subrecipients  maximum  possible 
flexibility  in  the  use  of  their  FHWA 
planning  and  research  funds  while 
ensuring  legal  use  of  such  funds  and 
avoiding  unnecessary  dupUcation  of 
efforts: 

(2)  Allow  SHAs  and  their 
subrecipients  to  utiUze  available 
planning  and  research  resoiuces  to  meet 
highway  and  multimodal  transportation 
planning  and  research  needs  at  the 
national.  State,  and  local  levels; 

(3)  Allow  for  the  cooperation  of  the 
SHAs  and  their  subrecipients  in 
providing  the  necessary  planning  and 
research  resources  to  meet  national 
transportation  planning  and  research 
needs;  and 

(4)  Within  the  Hmitations  of  available 
funding  and  with  the  understanding 
that  planning  activities  of  national 
significance,  identified  in  paragraph  (b) 
of  this  section,  and  the  requirements  of 
23  U.S.C  134. 135.  and  303  are  being 
adequately  addressed,  allow  SHAs  and 
their  subrecipients  to  determine  which 
eUgible  planning  and  research  activities 
they  desire  to  support  with  FHWA 
planning  and  research  funds  and  at 
what  funding  level. 

(b)  The  SHAs  shall  provide  data  that 
support  the  FHWA's  responsibihties  to 
the  Congress  and  to  the  pubUc  These 
data  include,  but  are  not  Umited  to, 
information  required  for:  Preparing 
proposed  legislation  and  reports  to  the 
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Congress;  evaluating  the  extent, 
performance,  condition,  and  use  of  the 
Nation's  transportation  systems; 
analyzing  existing  and  proposed 
Federal-aid  fundhig  methods  and  levels 
and  the  assignment  of  user  coat 
responsibility:  maintaining  a  critical 
informatioo  base  on  fuel  availability, 
use.  and  revenues  generated:  and 
calculating  apportionment  foctors.  (The 
information  collection  requirements  in 
paragraph  (b)  of  S  420.105  have  been 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  under  control 
numbers  2125-0028  and  2125-0032.) 


1420.107    SPRmMnHm 
dsveiopitienti  eno  teohnolosy  traneler 
eipendttiira. 

(a)  In  accordance  with  the  provisions 
of  23  U.S.C  307(c),  not  less  Uian  25 
{>ercent  of  the  SPR  funds  apportioned  to 
a  State  for  a  fiscal  year  shall  be 
expended  for  RDftT  activities  relating  to 
highway,  public  transportation,  and 
intermodu  transportation  systems, 
unless  the  SUte  certifies,  and  the  FHWA 
accepts  the  State's  certification,  that 
total  expenditiues  by  the  State  during 
the  fiscal  year  for  transportation 
planning  under  23  U.S.C.  134  and  135 
will  exceed  75  percent  of  the  amount 
apportioned  for  the  fiscal  year. 

(b)  Prior  to  submitting  a  request  for  an 
exception  to  the  25  percent  requirement, 
the  State  shall  ensure  that: 

(1)  The  additional  planning  activities 
are  essential  and  there  are  no  other 
reasonable  options  available  for  funding 
these  planning  activities  (including  the 
use  of  Nation^  Highway  System. 
Sur&ce  Transportation  Program,  or 
Federal  Transit  Administration  section 
26  (a)(2)  funds  or  by  deferment  of  lower 
priority  planning  activities); 

(2)  'nie  plaiming  activities  have  a 
higher  priority  than  RD&T  activities  in 
overall  needs  of  the  State  for  a  given 
year,  and 

(3)  The  total  level  of  effort  by  the  State 
in  RO&T  (using  both  Federal  and  State 
funds)  is  adequate. 

(c)  If  the  State  chooses  to  pursue  an 
exception,  the  request,  along  with 
supporting  justification,  shall  be  sent  to 
the  FHWA  Associate  Administrator  for 
Research  and  Development.  The 
Associate  Administrator's  decision  shall 
be  based  upon  the  following 
considerations: 

(1)  Does  the  State  have  a  process  for 
identifying  RD&T  needs  and  for 
implementing  a  viable  RDftT  program? 

(2)  Is  the  State  contributing  to 
coopoative  RDftT  programs,  such  as  the 
National  Cooperative  Highway  Research 
Program,  the  Transportation  Research 
Board's  activities,  the  implementation  of 
products  of  the  Strategic  Highway 


Research  Program,  and  pooled  fund 
studies? 

(3)  Is  the  State  using  SPR  funds  for 
technology  transfsr  and  for  transit  or 
intennodal  research  and  development  to 
help  meet  the  25  percent  minimum 
requirement? 

(4)  What  percentages  or  amounts  of 
the  State's  FHWA  planning  and  research 
funds  were  used  for  planning  and 
RD&T.  respectively,  prior  to  enactment 
of  the  25  percent  requirement,  and  will 
the  percentage  or  amount  of  funds  used 
for  RD&T  activities  increase  if  the 
exception  is  approved? 

(5)  If  an  exception  is  approved,  can 
the  State  show  that  in  followring  years  it 
will  meet  the  reqmrement,  or 
substantially  increase  its  RD&T 
expenditures  toward  meeting  the 
requirement  over  a  multi-year  period? 

(6)  Does  the  amount  of  Federal  funds 
needed  for  planning  for  the  program 
period  exceed  the  total  of  the  75  percent 
limit  for  the  fiscal  year  and  any 
unexpended  (including  unused  funds 
that  can  be  released  from  completed 
projects)  funds  for  planning  from 
previous  app(»tionments? 

(d)  If  the  State's  request  for  an 
exception  is  approved,  the  exception 
will  be  valid  only  for  the  fiscal  year  in 
which  the  exception  is  approval.  A  new 
request  must  be  submitted  in 
subsequent  fiscal  years. 

1420.109    DIatributkMiof  PL  funds. 

(a)  States  shall  make  all  PL  funds 
authorized  by  23  U.S.C  104(f)  available 
to  the  Metropolitan  Planning 
Organizations  (MPOs)  in  accordance 
with  a  formula  developed  by  the  State, 
in  consultation  with  the  MPO(s).  and 
approved  by  the  FHWA.  The  State  shall 
not  use  any  PL  funds  for  grant  or 
subgrant  administration. 

(b)  In  developing  the  formula  for 
distributing  PL  funds,  the  State  shall 
consider  population,  status  of  planning, 
attainment  of  air  quaUty  standards, 
metropolitan  area  transportation  needs, 
and  odier  factors  necessary  to  provide 
for  an  appropriate  distribution  of  funds 
to  carry  out  the  requirements  of  23 
U.S.C.  134  and  other  applicable 
requirements  of  Federal  law. 

(c)  As  soon  as  practicable  after  PL 
funds  have  been  apportioned  by  the 
FHWA  to  the  States,  the  SHAs  shall 
inform  the  MPO(s)  and  the  FHWA  of  the 
amounts  allocated  to  eech  MPO. 

(d)  If  the  SHA,  in  a  State  receiving  the 
minimum  apportionment  of  PL  funds 
under  the  provisions  of  23  U.S.C. 
104(f)(2).  determines  that  the  share  of 
funds  to  be  allocated  to  any  MPO  results 
in  the  MPO  receiving  more  funds  than 
necessary  to  carry  out  the  provisions  of 
23  U.S.C  134(a).  the  SHA  may,  after 


considering  the  views  of  the  affected 
MPO(s)  and  with  the  approval  of  the 
FHWA.  use  these  funds  to  finance 
transportation  planning  outside  of 
metropolitan  planning  areas. 

(e)  In  accordance  with  the  provisions 
of  23  U.S.C.  134(n).  any  PL  funds  not 
needed  for  carrying  out  the  metropolitan 
plaiming  provisions  of  23  U.S.C.  134 
may  be  made  available  by  the  MPO(s)  to 
the  State  for  funding  statewide  planning 
activities  under  23  U.S.C  135,  subject  to 
approval  by  the  FHWA. 

U)  Any  State  PL  fund  distribution 
formula  that  does  not  meet  the 
requirements  of  paragraph  (a)  or  (b)  of 
this  section  shall  be  brought  into 
conformance  with  such  requirements  as 
soon  as  possible,  but  no  later  than  in 
time  for  distribution  of  PL  funds 
apportioned  to  the  State  for  the  first 
Federal  fiscal  year  beginning  after  the 
effective  date  of  this  regulation. 

|42ai11    Work  program. 

(a)  Expenditure  of  FHWA  planning 
and  research  funds  shall  be  documented 
by  the  SHAs  and  subrecipients  in  a 
work  program(s)  acceptable  to  the 
FHWA.  Statewide,  metropolitan,  other 
transportation  plaiming  activities,  and 
transportation  research  and 
development  activities  may  be 
administered  as  separate  programs, 
paired  in  various  combinations,  oi. 
brought  together  as  a  single  work 
program.  Similarly,  these  transportation 
planning  and  research  activities  may  be 
authori»d  for  fiscal  purposes  as  one 
combined  Federal-aid  project  or  as 
separate  Federal-aid  projects.  The 
expendit\ue  of  PL  funds  for 
transportation  planning  outside  of 
metropolitan  planning  areas  under 
§  420.109(d)  may  be  included  in  the 
work  program  for  statewide 
transportation  planning  activities  or  in  a 
separate  work  program  submitted  by  the 
SHA. 

(b)  Work  program(s)  that  document 
transportation  planning  activities  shall 
include  a  description  of  work  to  be 
accomplished  and  cost  estimates  for 
each  activity.  Additional  information  on 
metropolitan  planning  area  work 
programs  is  contained  in  23  CFR 
450.114.  Additional  information  on 
research,  development,  and  technology 
transfer  work  program  content  and 
format  is  contained  in  subpart  B  of  this 
part 

(c)  The  SHAs  that  use  separate 
Federal-aid  projects  in  accordance  with 
S  420.111(a)  shall  submit,  in  addition  to 
the  financial  information  specified 
belnw  for  each  program,  one  overall 
summary  showing  the  funding  for  the 
entire  FHWA  funded  planning, 
research,  development,  and  technology 
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transfer  effort.  Each  work  program  shall 
include  a  financial  summary  that  shows: 
(1)  Federal  share  by  type  of  fund; 
C2)  Matchine  rate  by  type  of  fund; 

'  (3)  State  ana/or  local  matching  share; 
and 

j  (4)  Other  State  or  local  funds. 

I  (d)  The  SHAs  and  MPOs  also  are 
encouraged  to  include  cost  estimates  for 
transportation  planning,  research, 
development,  and  technology  transfer 
related  activities  funded  with  other 
Federal  or  State  and/or  local  funds; 
particularly  for  producing  the  FHWA- 
required  data  specified  in  paragraph  (b) 
of  S  420.105,  for  planning  tor  other 
transportation  modes,  and  for  air  quality 
planning  activities  In  areas  designated 
as  nonattainment  for  transportation 
related  pollutants  in  their  work 
programs.  The  MPOs  in  TMAs  shall 
include  such  information  in  their  work 
programs  in  accordance  with  the 
provisions  of  23  CFR  part  450. 

(Approved  by  the  OfBce  of  Management 
and  Budget  under  control  numbers  21 2S- 
0039  and  2132-0529.) 

S  420.1 13    Ellglbinty  of  coats. 

(a)  Costs  win  be  eligible  for  FHWA 
participation  provided  that  the  costs: 

(1)  Are  for  work  performed  for 
activities  eligible  under  the  section  of 
title  23.  U.S.C.  applicable  to  thfl  class 
of  funds  used  for  the  activities; 

(2)  Are  verifiable  from  the  SHA's  or 
the  subreclpient's  records; 

(3)  Are  necessary  and  reasonable  for 
proper  and  efficient  accomplishment  of 
project  objectives  and  meet  the  other 
criteria  for  allowable  costs  in  the 
appUcable  cost  principles  cited  in  49 
CFR  18.22; 

(4)  Are  provided  for  in  the  approved 
budget,  or  amendment  thereto;  and 

(5)  Were  not  incurred  prior  to  FHWA 
authorization. 

(b)  Indirect  costs  of  SHAs  are  eligible 
only  for  planning  and  research  units  to 
the  extent  allowed  in  accordance  with 
23  CFR  part  140.  subpart  G. 

(c)  Indirect  costs  or  MPOs  and  local 
governments  are  allowable  if  supported 
by  a  cost  allocation  plan  and  inoirect 
cost  proposal  approved  in  accordance 
with  the  provisions  of  OMB  Circular  A- 
87.  An  initial  plan  and  proposal  must  be 
submitted  to  the  Federal  cognizant  or 
oversight  agency  for  negotiation  and 
approval  prior  to  recovering  any 
indirect  costs.  The  cost  allocation  plan 
and  Indirect  cost  proposal  shall  be 
updated  annually  and  retained  by  the 
MPO  or  local  government,  uinless 
requested  to  be  resubmitted  by  the 
Federal  cognizant  or  oversight  agency. 
for  review  at  the  time  of  the  audit 
reqxiired  in  accordance  with  49  CFR  part 
90.  However,  if  the  MPO  or  local 


government's  indirect  cost  rate  varies 
significantly  from  the  rate  approved  for 
the  previous  year,  or  if  the  MPO  or  local 
government  changes  its  accoimting 
system  and  affects  the  previously 
approved  indirect  cost  allocation  plan 
and  proposal  or  rate  and  its  basis  of 
application,  the  indirect  cost  allocation 
plan  and  proposal  shall  be  resubmitted 
for  negotiation  and  approval.  In  either 
case,  a  rate  should  be  negotiated  and 
approved  for  billing  purposes  until  a 
new  plan  and  proposal  are  approved. 

(d)  Indirect  costs  of  other  SHA 
subrecipients,  including  other  State 
agencies,  are  allowable  if  supported  by 
a  cost  allocation  plan  and  indirect  cost 
proposal  prepared,  submitted,  and 
approved  by  the  cognizant  or  oversight 
agency  in  accordance  with  the  OMB 
requirements  appUcable  to  the 
subrecipient. 

f42ai1S    Approval  end  authorization 
proeaduraa. 

(a)  The  SHA  and  its  subrecipients 
shall  obtain  work  program  approval  and 
authorization  to  proceed  prior  to 
beginning  work  on  activities  in  the  work 
program.  Such  approvals  and 
authorizations  should  be  based  on  final 
work  program  docimients.  The  SHA  and 
its  subrecipients  also  shall  obtain  prior 
approval  for  budget  and  programmatic 
changes  as  specified  in  49  CFR  18.30 
and  for  those  items  of  allowable  costs 
which  require  prior  approval  in 
accordance  with  the  applicable  cost 
principles  specified  in  49  CFR  18.22. 

(b)  Except  for  advance  construction, 
authorization  to  proceed  with  the  work 
program(s)  in  whole  or  in  part  shall  be 
deemed  a  contractual  obligation  of  the 
Federal  Government  pursuant  to  23 
U.S.C.  106  and  shall  require  that 
appropriate  funds  be  available  for  the 
full  Federal  share  of  the  cost  of  work 
authorized.  Those  SHAs  that  do  not 
have  sufficient  FHWA  planning  and 
research  funds  or  obligation  authority 
available  to  obligate  the  full  Federal 
share  of  the  entire  work  program(s)  may 
utilize  the  advance  construction 
provisions  of  23  U.S.C  115(a)  in 
accordance  with  the  requirements  of  23 
CFR  part  630.  subpart  G.  SHAs  that  do 
not  meet  the  advance  construction 
provisions,  or  do  not  wish  to  utilize 
them,  may  request  authorization  to 
proceed  with  that  portion  of  the  work 
program(s)  for  which  FHWA  planning 
and  research  funds  are  available.  In  the 
latter  case,  authorization  to  proceed  may 
be  given  for  either  selected  work 
activities  or  for  a  portion  of  the  program 
period,  but  such  authorization  shall  not 
constitute  a  commitment  by  the  FHWA 
to  fund  the  remaining  portion  of  the 


work  program(s)  should  additional 
funds  become  available. 

(c)  A  Federal- Aid  Project  Agreement 
(Form  PR-2)  shall  be  executed  in 
accordance  with  the  procedures  in  23 
CFR  part  630.  subpart  C.  for  each 
statewide  planning,  research  and 
development,  metropolitan  planning 
area  transportation  planning  work 
program,  individual  activity  or  study,  or 
any  combination  administered  as  a 
single  Federal-aid  project.  The  project 
agreement  shall  be  executed  after  the 
authorization  has  been  given  by  the 
FHWA  to  proceed  with  the  work  in 
whole  or  in  part.  In  the  event  that  the 
project  agreement  is  executed  for  only 
part  of  the  work  program,  the  project 
agreement  shall  be  amended  by 
execution  of  a  Form  PR-2A, 
Modification  of  Federal-Aid  Project 
Agreement,  when  authorization  is  given 
to  proceed  with  additional  woiic 

|42ai17    Program  monMorIng  and 


(a)  In  accordance  with  49  CFR  18.40. 
the  SHA  shall  monitor  all  activities, 
including  those  of  its  subrecipients, 
supported  by  FHWA  planning  and 
research  funds  to  assure  that  the  work 
Is  being  managed  and  performed 
satisfactorily  and  that  time  schedules 
are  being  met. 

(b)(1)  The  SHA  shall  submit 
performance  and  expenditure  reports, 
including  a  report  firom  each 
subrecipient.  that  contain  as  a 
minimum: 

(i)  Comparison  of  actual  performance 
with  established  goals; 

(11)  Progress  in  meeting  schedules; 

(iii)  Status  of  expenditures  in  a  format 
compatible  with  the  work  program. 
Including  a  comparison  of  budgeted 
(approved)  amounts  and  actual  costs 
incurred; 

(iv)  Cost  overruns  or  underrims; 

(v)  Approved  work  program  revisions; 
and 

(vi)  Other  pertinent  supporting  data. 

(2)  Additional  information  on 
reporting  requirements  for  individual 
research  studies  is  contained  In  subpart 
B  of  this  part. 

(c)  The  frequency  of  reports  required 
by  paragraph  (b)  of  this  section  shall  be 
annually  unless  more  frequent  reporting 
is  determined  to  be  necessary  by  the 
FHWA;  but  in  no  case  will  reports  be 
required  more  frequently  than  quarterly. 
These  reports  are  due  90  days  after  the 
end  of  the  reporting  period  for  annual 
and  final  reports  and  no  later  than  30 
days  after  the  end  of  the  reporting 
period  for  other  reports. 

(d)  Events  that  have  significant  impact 
on  the  work  program(s)  shall  be 
reported  as  soon  as  they  become  known. 
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The  type  of  events  or  condlticHM  that 
reouire  reporting  include:*  problems, 
delays,  or  adverse  conditions  that  will 
materially  affect  the  ability  to  attain 
program  objectives.  This  disclosure 
shall  be  accompanied  by  a  statemmit  of 
the  action  taken,  or  contemplated,  and 
any  Federal  assistance  needed  to  resolve 
the  sitxiadon. 

(e)  A  provision  of  the  Federal- Aid 
Project  Agreement  requires  both  the 
preparation  of  smtable  reports  to 
docimient  the  remits  of  activities 
performed  with  FHWA  planning  and 
research  funds  and  FHWA  approval 
prior  to  publishing  such  reports.  The 
SHA  may  request  a  waiver  of  the 
requirement  for  prior  approval.  The 
FHWA's  approval  constitutes 
acceptance  of  such  reports  as  evidence 
of  work  performed  but  does  not  imply 
endorsement  of  a  report's  findings  or 
recommendations.  Reports  prepared  for 
FHWA  funded  work  snail  include 
appropriate  credit  references  and 
disclaimer  statements. 

(Approved  by  the  Office  of  Management 
and  Budget  under  control  numlMrs  2125- 
0039  and  2132-0529.) 

1420.119    Ftecal  proeedurea. 

(a)  SPR  funds  shall  be  administered 
and  accoimted  for  as  a  single  fund 
regardless  of  the  category  of  Federal-aid 
highway  funds  from  which  they  are 
derived. 

(b)  PL  funds  shall  be  administered 
and  accounted  for  as  a  single  fund. 

(c)  Optional  funds  authorized  under 
23  U.S.C  104(b)(1),  104(b)(3).  and 
lS7(c)  used  for  eli^ble  planning  and 
research  purposes  shall  be  identified 
separately  in  the  work  program(s)  and 
shall  be  administered  and  accoxmted  for 
separately  for  fiscal  purposes.  The 
statewide  and,  if  appropriate, 
metropolitan  transportation 
improvement  program  provisions  of  23 
CFR  part  450  need  to  be  met  for  the  use 
of  NHS,  STP,  or  minimum  allocation 
funds  for  planning  or  research  purposes. 

(d)  The  maximum  rate  of  Feaeral 
participation  with  funds  identified  in 
paragraphs  (a)  through  (c)  of  this  section 
shall  be  as  prescribed  in  title  23,  U.S.C, 
for  the  specific  class  of  funds;  uinless, 
for  funds  identified  under  paragraph  (a) 
or  (b)  of  this  section,  the  FHWA 
determines  that  the  interests  of  the 
Federal-aid  highway  program  would  be 
best  served  without  such  match  in 
accordance  with  23  U.S.C.  307(c)(3)  or 
23  U.S.C.  104(0(3).  The  FHWA  may, 
upon  request,  waive  the  requirement  for 
matching  funds,  if  national  or  regional 
high  priority  planning  or  RDAT 
problems  can  be  more  effectively 
addressed  if  several  States  and/or  MPOs 
pool  their  funds.  Requests  for  100 


percent  Federal  funding  must  be 
submitted  to  the  FHWA  Division  Office 
for  approval  by  the  Associate 
Administrator  for  Program  Development 
(for  planning  activities)  or  the  Associate 
Administrator  Research  and 
Development  (for  RD&T  activities). 

(e)  The  provisions  of  49  CFR  18.24  are 
applicable  to  any  necessary  matching  of 
FHWA  planning  and  reseairch  funds. 

(f)  Payment  shall  be  made  in 
accordance  with  the  provisions  of  49 
CFR  18.21. 

|42ai21    Ottter  raquirMnents. 

(a)  The  financial  management  systems 
of  the  SHAs  and  their  subrecipients 
shall  be  in  accordance  with  the 
provisions  of  49  CFR  18.20(a). 

(b)  Prop'am  income,  as  defined  in  49 
CFR  18.25(b),  shall  be  shown  and 
deducted  to  determine  the  net  costs  on 
which  the  FHWA  share  will  be  based, 
unless  an  alternative  method  for  using 
program  income  is  specified  in  the 
FederalAid  Project  Agreement. 

(c)  Audits  shall  be  performed  in 
accordance  with  49  CFR  18.26  and  49 
CFR  part  90.  (d)  Acquisition,  use,  and 
disposition  of  equipment  purchased  by 
the  SHAs  and  their  subrecipients  with 
FHWA  planning  and  research  funds 
shall  be  in  accordance  with  49  CFR 
18.32(b). 

(e)  Acquisition  and  disposition  of 
supplies  acquired  by  the  SHAs  and  their 
subrecipients  with  FHWA  planning  and 
research  funds  shall  be  in  accordance 
with  49  CFR  18.33. 

(f)  In  accordance  with  49  CFR  18.34, 
SHAs  and  their  subrecipients  may 
copyright  any  books,  publications,  or 
other  copyrightable  materials  developed 
in  the  course  of  the  FHWA  planning  and 
research  funded  project.  The  FHWA 
reserves  a  royalty-ft«e,  nonexclusive 
and  irrevocable  right  to  reproduce. 
publish,  or  otherwise  use,  and  to 
authorize  others  to  use,  the  work  tor 
Government  purposes. 

(g)  Procedures  for  the  procurement  of 
property  and  services  with  FHWA 
planning  and  researdi  funds  by  the 
SHAs  and  their  subrecipients  shall  be  in 
accordance  with  49  CFR  18.36(a)  and,  if 
applicable.  18.36(t).  The  SHAs  and  their 
subrecipients  shall  not  use  FHWA  funds 
for  procurements  fi'om  persons  (as 
defined  In  49  CFR  29.105)  who  have 
been  debarred  or  suspended  in 
accordance  with  the  provisions  of  49 
CFR  part  29,  subparts  A  through  E. 

(h)  The  SHAs  shall  follow  State  laws 
and  procedures  when  awarding  and 
administering  subgrants  to  MPOs  and 
local  governments  and  riiall  ensure  that 
the  reqtiirements  of  49  CFR  18.37(a) 
have  been  satisfied.  SHAs  shall  have 
primary  responsibility  for  administering 


FHWA  planning  and  research  funds 
pMsed  through  to  subrecipients,  for 
ensuring  that  such  funds  are  expended 
for  eligible  activities,  and  for  ensuring 
that  the  funds  are  administered  in 
accordance  with  this  part,  49  CFR  part 
18.  and  applicable  cost  principles. 

(i)  Reconlkeeping  ana  retention 
requirements  shall  be  in  accordance 
with  49  CFR  18.42. 

(j)  The  SHAs  and  their  subrecipients 
are  subject  to  the  provisions  of  37  CFR 
part  401  governing  patents  and 
inventions  and  shall  include,  or 
incorporate  by  reference,  the  standard 
patent  rights  clause  at  37  CFR  401 14. 
except  for  §  401.14(g).  in  all  subgrants  or 
contracts.  In  addition,  SHAs  and  their 
subrecipients  shall  include  the 
following  clause,  suitably  modified  to 
identify  die  parties,  in  all  subgrants  or 
contracts,  regardless  of  tier,  for 
experimental,  developmental  or 
research  work: 

The  sut>grantee  or  contractor  will  retain  all 
rights  provided  for  the  State  in  this  clause, 
and  the  State  will  not,  as  part  of  the 
consideration  for  awarding  the  subgrant  or 
contract,  obtain  rights  in  the  subgrantee's  or 
contiactor'i  subject  Inventions. 

(k)  In  accordance  with  the  provisions 
of  49  CFR  part  29,  subpart  F,  SHAs  shall 
certify  to  the  FHWA  that  they  will 
provide  a  drug  free  vyorkplace.  This 
requirement  can  be  satisfied  through  the 
annual  certification  for  the  Federal-aid 
highway  program.  

(1)  The  provisions  of  49  CFR  part  20 
regarding  restrictions  on  influencing 
certain  Federal  activities  are  applicable 
to  all  tiers  of  recipients  of  FHWA 
planning  and  research  funds. 

(m)  The  nondiscrimination  provisions 
of  49  CFR  part  21,  with  respect  to  title 
VI  of  the  Civil  Rights  Act  of  1964  and 
the  Qvil  Rights  Restoration  Act  of  1987. 
apply  to  all  programs  and  activities  of 
recipients,  subrecipients,  and 
contractors  receiving  FHWA  planning 
and  research  funds  whether  or  not  those 
programs  or  activities  are  federally 
funded. 

(n)  The  SHAs  shall  administer  the 
transportation  planning  and  research 
program(s)  consistent  with  their  overall 
efforts  to  implement  section  1003(b)  of 
the  Intermooal  Surface  Transportation 
Efficiency  Act  of  1991  (Pub.  L  102-240. 
105  Stat.  1914)  and  49  CFR  part  23 
regarding  disadvantaged  business 
enterprises. 

Subpart  B— Reaearch,  Development 
and  Technology  Transfer  Program 
Management 

1 420.201    Purpose  and  sppHcabNtty. 

The  purpose  of  this  subpart  is  to 
implemmt  the  provisions  of  23  U.S.C. 
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307  and  to  prescribe  Federal  assistance 
nequirements  for  researclL,  development, 
and  technology  transfer  (RD&T) 
activities,  programs,  and  studies 
imdertaken  by  States  with  FHWA 
planning  and  researdi  funds.  Vm 
requirements  of  this  subpart  and  subpart 
A  of  this  part  are  apphc^le  to  work 
performed  by  the  States  and  their 
subrecipients  with  FHWA  planning  and 
research  funds. 

§420.203    DsflnMons. 

Unless  otherwise  specified  in  this 
part,  the  definitions  in  23  U.S.C  101(a) 
and  part  420,  subpart  A,  are  applicable 
to  this  subpart.  As  used  in  this  subpart: 

Applied  research  means  the  study  of 
phenomena  relating  to  a  specific  known 
need  in  connection  with  the  functional 
characteristics  of  a  system;  the  primary 
purpose  of  this  kind  of  research  is  to 
answer  a  question  or  solve  a  pn^lem. 

Basic  research  means  the  study  of 
jAenomena  whose  specific  application 
has  not  been  identified;  die  primary 
purpose  of  this  kind  of  researdi  is  to 
increase  knowledge. 

Cooperatively  funded  study  means  an 
RD&T  study  or  activity,  administered  by 
the  FHWA,  a  lead  State,  or  other  Federal 
agency,  that  is  funded  by  some 
combination  of  a  State's  contribution  of 
FHWA  planning  and  research  funds, 
FHWA  administrative  contract  funds, 
100  percent  State  funds,  or  funds  fi^m 
another  Federal  agency. 

Development  means  the  translation  of 
basic  or  applied  research  results  into 
prototype  materials,  devices, 
techniques,  or  procedures  for  the 
practical  solution  of  a  specific  problem 
in  transportation. 

Final  report  means  a  report 
documenting  a  completed  RD4T  study 
or  activity. 

National  Cooperative  Highway 
Research  Program  (NCHRP)  means  the 
cooperative  RD&T  program  directed 
toward  solving  problems  of  national  or 
regional  significance  identified  by  States 
and  the  FHWA,  and  administered  by  the 
Transportation  Research  Board. 
National  Academy  of  Sciences. 

[National  pooled  funded  study  means 
an  RD&T  study  or  activity  expected  to 
solve  problems  of  national  significance, 
usually  administered  by  the  FHWA  in 
cooperation  with  States,  that  is  funded 
by  State  contributions  of  FHWA 
planning  and  research  funds. 

Peer  review  means  a  review 
conducted  by  representatives  of  another 
State,  the  FHWA,  American  Association 
of  State  Highway  and  Transportation 
Officials,  Transportation  Research  Board 
(TRB).  and  a  representative  firom  a 
university  and/or  the  private  sector. 


Reghntd  pooled  funded  study  means 
an  RDftT  study  expected  to  solve 
proUems  of  regional  significance, 
usually  adminhrtered  by  a  lead  State  in 
cooperation  with  other  sponsoring 
States,  that  is  funded  by  State 
contributions  of  FHWA  planning  md 
research  funds. 

Research  means  a  systematic 
controlled  inquiry  involving  analytical 
and  experimental  activities  which 
primarily  seek  to  increase  the 
understanding  of  underlying 
phenomena.  Research  can  be  basic  or 
applied. 

Technology  transfer  means  those 
activities  that  lead  to  the  adoption  of  a 
new  technique  or  product  by  users  and 
involves  dissemination,  demonstration, 
training,  and  other  activities  that  lead  to 
eventual  iimovation. 

Transportation  Research  Information 
Services  (THIS)  means  the  TRB 
maintained  computerized  storage  and 
retrieval  system  for  abstracts  of  ongoing 
and  completed  RD&T  activities, 
including  abstracts  of  RD&T  reports  and 
articles. 

{420.205    Policy. 

(a)  It  is  the  FHWA's  policy  to 
administer  the  RD&T  program  activities 
utilizing  FHWA  planning  and  research 
funds  consistent  with  the  policy 
specified  in  §  420.105  and  the  following 
general  principles  in  paragraphs  (b) 
through  (h)  of  this  section. 

(b)  State  highway  agencies  shall 
provide  information  necessary  for  peer 
reviews. 

(c)  States  are  encouraged  to  develop, 
establish,  and  implement  a  RD&T 
program  funded  with  Federal  and  State 
resources  that  anticipates  and  addresses 
transportation  concerns  before  they 
become  critical  problems.  To  promote 
effective  utilization  of  available 
resources.  States  are  encouraged  to 
cooperate  vnth  other  States,  the  FHWA, 
and  odier  appropriate  agencies  to 
achieve  RD&T  objectives  established  at 
the  national  level  and  to  develop  a 
technology  transfer  program  to  promote 
and  use  those  results. 

(d)  States  will  be  allowed  the 
authority  and  flexibility  to  manage  and 
direct  their  RD&T  activities  as  presented 
in  their  woA  programs,  and  to  initiate 
RD&T  activities  supported  by  FHWA 
planning  and  resew±  funds,  subject  to 
the  limitation  of  Federal  funds  and  to 
compliance  with  program  conditions  set 
forth  in  §420.207. 

(e)  States  will  have  primary 
responsibihty  for  managing  RD&T 
activities  supported  witkFHWA 
planning  and  research  funds  carried  out 
by  other  State  agencies  and 
organizations  and  for  ensuring  that  such 


funds  are  e^qpendsd  for  purposes 
consistent  with  this  subpart. 

(f)  Each  State  ahall  develop,  esti^jjiah. 
and  implement  a  management  process 
that  ensures  effective  use  of  available 
FHWA  planning  and  research  funds  for 
RD&T  activities  on  a  statewide  Ha  fig 
Each  State  is  permitted  to  tailor  its 
management  process  to  meet  State  or 
local  needs:  however,  the  process  must 
comply  with  the  minimum 
requirements  and  conditions  of  this 
subpart. 

(g)  States  are  mcouraged  to  make 
effective  use  of  the  FHWA  Division, 
Region,  and  Headquarters  office 
expertise  in  developing  and  carrying  out 
their  RD&T  activities.  Participation  of 
the  FHWA  on  advisory  panels  and  in 
program  review  meetings  is  encouraged. 

(h)  The  State's  RDftT  activities 
supported  with  FHWA  planning  and 
research  funds  shall  be  implemented  in 
accordance  with  the  FHWA's  civil  rights 
pohcies  to  assure  compliance  with  title 
VI  of  Ae  Civil  Ri^  Act  of  1964.  49 
CFR  part  21,  and  related  statutes  and 
regulations,  as  stated  in  23  CFR  part 
200. 

1420207    CondMwis  for  grant  approwsL 

(a)  As  a  condition  for  FHWA  planning 
and  research  funding  each  State  «hAll 
implement  a  program  of  RD&T  activities 
for  planning,  design,  construction,  and 
maintenance  of  highways,  public 
transportation,  and  intennodal 
transportation  systems.  Not  less  than  25 
percent  of  the  State's  apportioned  SPR 
funds  shall  be  spent  on  such  activities, 
unless  waived  l^  the  FHWA.  in 
accordance  with  the  provisions  of 
§  420.107.  In  addition  each  State  shall 
develop,  establish,  and  implement  a 
management  process  that  identifies  and 
implements  RD&T  activities  expected  to 
address  highest  pricHity  transportation 
issues,  and  includes: 

(1)  An  interactive  process  for 
identification  and  prioritization  of 
RD&T  activities  for  inclusion  in  an 
annual  work  program; 

(2)  Utilization,  to  the  maximum  extent 
possible,  of  all  FHWA  planning  and 
research  funds  set  aside  for  RD&T 
activities  internally  or  for  participation 
in  national,  regional  pooled,  or 
cooperatively  funded  studies; 

(3)  Procedures  for  tracking  program 
activities,  schedules.  accompUshments. 
and  fiscal  commitments; 

(4)  Support  and  use  of  the  TRIS 
database  for  program  development, 
reporting  of  active  RD&T  activities,  and 
input  of  the  final  report  information; 

(5)  Procedures  to  determine  the 
effectiveness  of  the  State's  management 
process  in  implementing  the  RD&T 
program,  to  determine  the  utihzation  of 
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the  State's  RD&T  outputs,  and  to 
facilitate  peer  reviews  of  its  RD&T 
Program  on  a  periodic  basis  and; 

(6)  Procedures  for  dociunenting  RD4T 
activities  through  the  preparation  of 
final  reports.  As  a  minimum,  the 
dociunentation  shall  include  the  data 
collected,  analyses  performed, 
conclusions,  and  recommendations.  The 
State  shall  actively  implement 
appropriate  research  ^dings  and 
should  dociunent  benefits. 

(b)  Each  State  shall  agree  to  submit  to 
peer  reviews  of  its  RDAT  program  and 
participate  in  the  review  of  other  States' 
programs  on  a  periodic  basis.  To  assist 
peer  reviewers  in  completing  a  quality 
and  performance  efliectiveness  review, 
the  State  shall  disclose  to  them 
information  and  doomientation 
required  to  be  collected  and  maintained 
under  this  subpart.  Travel  and  other 
costs  associated  with  peer  reviews  of  the 
State's  program  should  be  identified  as 

a  line  item  in  the  State  work  program 
and  will  be  eligible  for  100  percent 
Federal  funding.  The  peer  review  team 
shall  report  its  findings  to  the  State, 
with  copies  to  the  FHWA  Division 
Administrator.  The  State  shall  provide  a 
written  response  to  the  peer  review 
findings  to  the  FHWA  Division  office. 

(c)  Documentation  that  describes  the 
management  process,  the  procediues  for 
selecting  and  implementing  RD&T 
activities  and  the  expected 
accomplishments  shall  be  developed 
and  maintained  by  the  States.  The 
documentation  shall  be  submitted  by 
the  State  to  the  FHWA  Division  office 
for  FHWA  approval.  Significant  changes 
in  the  management  process  also  shall  be 
submitted  by  the  State  for  FHWA 
approval.  The  State  shall  make  the 
documentation  available,  if  necessary, 
upon  the  request  of  the  FHWA  to 
facilitate  peer  reviews. 

1420.209    State  worfc  program. 

(a)  The  State's  work  program  shall,  as 
a  minimum,  consist  of  an  annual  or 
bieimial  description  of  activities  and 
individual  research  studies  to  be 
accomplished  during  the  program 
period,  estimated  costs  for  each  eligible 
RD&T  activity,  and  a  description  of  any 
cooperatively  funded  activities  that  are 
part  of  a  national  or  regional  pooled 
study  including  the  NCHRP 
contribution. 


(b)  The  State's  work  program  shall 
include  financial  sxunmaries  showing 
the  funding  levels  and  share  (Federal. 
State,  and  other  sources]  for  RD&T 
activities  for  the  program  year.  States 
are  encouraged  to  include  any  activity 
funded  100  percent  with  State  or  other 
funds. 

(c)  Approval  and  authorization 
procedures  §420.115  are  applicable  to 
this  subpart. 

1420.211    EHgKMHty  of  costs. 

(a)  Unless  otherwise  specified  in  this 
section,  the  eligible  costs  for  Federal 
participation  in  $  420.113  are  appUcable 
to  this  part. 

(b)  Costs  for  implementation  of  RD&T 
activities  in  conformity  with  the 
requirements  and  conditions  set  forth  in 
this  subpart  are  eligible  for  Federal 
participation. 

(c)  Administrative  costs  for 
implementation  of  RD&T  activities,  such 
as.  RD&T  administration,  books  and 
periodicals,  and  contributions  to 
NCHRP,  incurred  by  State  highway 
agencies  are  eligible  costs  to  the  extent 
allowable  under  49  CFR  part  18  and  23 
CFR  part  140,  subpart  G. 

(d)  Indirect  costs  of  other  State 
agencies  and  organizations  are 
allowable  if  supported  by  a  cost 
allocation  plan  and  indirect  cost 
proposal  in  accordance  with  0MB 
requirements. 

1420.213    Csrtifleation  requirsmsnts. 

(a)  Each  State  shall  certify  to  the 
FHWA  Division  Administrator  before 
January  1, 1995.  that  it  is  complying 
with  the  requirements  of  this  subpart.  A 
copy  of  the  certification  shall  be 
submitted  with  each  work  program.  A 
new  certification  will  be  required  if  the 
State  significantly  revises  its 
management  process  for  the  RD&T 
program. 

(b)  The  certification  shall  consist  of  a 
statement  signed  by  the  Administrator, 
or  an  official  designated  by  the 
Administrator,  of  the  State 
transportation  agency  certifying  as 
follows: 

I  (nama  of  certifying  official),  (position 
title),  of  the  State  (Conunonwealth)  of 

,  do  hereby  certify  that  the  State 

(Ckimmonwealth)  is  In  compliance  with  all 
requirements  of  23  U.S.C  307  and  its 
implementing  regulations  with  respect  to  the 
research,  development  and  technology 
transfer  program,  and  contemplate  no 


changes  in  statutes,  regulations,  or 
administrative  procedures  which  would 
affect  such  compUance. 

(c)  The  FHWA  Division  Administrator 
shall  determine  if  the  State  is  in 
compliance  with  the  requirements  of 
this  subpart. 

(Approved  by  the  Office  of  Management 

and  Budget  under  control  number - 

) 

1420.215    Proeedurs  for  wtthdrawsl  of 
>spproval. 

(a)  If  a  State  is  not  complying  with  the 
requirements  of  this  subpart,  or  is  not 
performing  in  accordance  with  its  RD&T 
management  process,  the  FHWA 
Division  Administrator  shall  issue  a 
written  notice  of  proposed 
determination  of  noncompliance  to  the 
State.  The  notice  shall  set  forth  the 
reasons  for  the  proposed  determination 
and  inform  the  State  that  it  may  reply 
in  writing  within  30  calendar  days  from 
the  date  of  the  notice.  The  State's  reply 
should  address  the  deficiencies  cited  in 
the  notice  and  provide  documentation 
as  necessary. 

(b)  If  the  State  and  Division 
Administrator  cannot  resolve  the 
differences  set  forth  in  the 
determination  of  nonconformity,  the 
State  may  appeal  to  the  Federal 
Highway  Administrator. 

(c)  The  Federal  Highway 
Administrator's  action  will  constitute 
the  final  decision  of  the  FHWA. 

(d)  An  adverse  decision  will  result  in 
immediate  withdrawal  of  the  State's 
ability  to  approve  RD&T  activities 
supported  with  FHWA  plaiming  and 
research  funds.  Until  the 
noncompliance  issue  is  resolved  to  the 
satisfaction  of  the  FHWA,  the  State  must 
submit  a  proposal  to  the  FHWA  for 
approval  for  each  individual  RD&T 
activity.  The  proposal  shall  include 
adequate  discussion  need  and  objective 
of  the  RD&T  activity  and  a  work  plan 
that  describes  how  the  work  will  be 
accomplished. 

PART  511— RESEARCH  AND 
DEVELOPMENT  (R&D)  STUDIES  AND 
PROGRAMS;  GENERAL 

3.  Chapter  I  of  title  23  of  the  Code  of 
Federal  Regulations  is  amended  by 
removing  and  reserving  part  511. 

[FR  Doc.  93-30985  Filed  12-20-93,  8:45  amj 
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UNITED  STATES  SErfTENCING 
COMMISSION 

Sentencing  Guidellnet  for  United 
States  Courts 

AGENCY:  United  States  Sentencing 

Commission. 

ACnON:  Notice  of  proposed  amendments 

to  sentencing  guidelines,  policy 

statements,  and  commentary;  request  for 

public  comment.  Notice  of  hearing. 

SUMMARY:  The  Commission  is 
considering  promulgating  certain 
amendments  to  the  sentencing 
guidelines,  policy  statements,  and 
commentary.  The  proposed 
amendments  and  a  synopsis  of  issues  to 
be  addressed  are  set  forth  below.  The 
Commission  may  report  amendments  to 
the  Congress  on  or  before  May  1, 1994. 
Comment  is  sought  on  all  proposals, 
alternative  proposals,  and  any  other 
aspect  of  the  sentencing  guidelines, 
policy  statements,  and  commentary. 
DATES:  The  Commission  has  scheduled 
a  public  hearing  on  these  proposed 
amendments  for  March  24, 1994,  at  9:30 
a.m.  at  the  Education  Center  (concourse 
levelj,  South  Lobby,  Thurgood  Marshall 
Federal  Judiciary  Building,  One 
Columbus  Circle,  NE.,  Washington,  DC 
20002-6002. 

Anyone  wishing  to  testify  at  this 
public  hearing  should  notify  Michael 
Courlander,  Public  Information 
Specialist,  at  (202)  273-4590  by  March 
10.  1994. 

Public  comment,  including  written 
testimony  for  the  hearing,  should  be 
received  by  the  Commission  no  later 
than  March  18,  1994.  to  be  considered 
by  the  Commission  in  the  promulgation 
of  amendments  due  to  the  Congress  by 
May  1,1994, 

ADDRESSES:  Public  comment  should  be 
sent  to:  United  States  Sentencing 
Commission,  One  Columbus  Circle,  NE., 
suite  2-500.  South  Lobby,  Washington, 
DC  20002-8002,  Attention:  Public 
Information. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Courlander,  Public  Information 
Specialist.  Telephone:  (202)  273-4590. 
SUFPIEMENTARY  INFORMATION:  The 
United  States  Sentencing  Commission  is 
an  independent  agency  in  the  judicial 
branch  of  the  United  States 
Government.  The  Commission  is 
empowered  under  28  U.S.C.  994(a)  to 
promulgate  sentencing  guidelines  and 
pohcy  statements  for  federal  sentencing 
courts.  The  statute  further  directs  the 
Commission  to  review  and  revise 
periodically  guidelines  previously 
promulgated  and  authorizes  it  to  submit 
guideline  amendments  to  the  Congress 


no  later  than  the  first  day  of  May  each 
year.  See  28  U.S.C  994(o).  (p). 

Ordinarily,  the  Administrative 
Procedure  Act  rule-making 
requirements  are  inapplicable  to  judicial 
agencies:  however,  28  U.S.C.  g94(x) 
makes  the  Administrative  Procedure  Act 
rulemaking  provisions  of  5  U.S.C.  553 
applicable  to  the  promulgation  of 
sentencing  guidelines  by  the 
Commission. 

The  proposed  amendments  are 
presented  in  one  of  three  formats.  First, 
the  majority  of  the  amendments  are 
proposed  as  specific  revisions  of  a 
guideline,  policy  statement,  or 
commentary.  Second,  for  some 
amendments,  the  Commission  has 
published  alternative  methods  of 
addressing  an  issue,  shown  in  brackets. 
Commentators  are  encouraged  to  state 
their  preference  among  listed 
alternatives  or  to  suggest  a  new 
alternative.  Third,  the  Commission  has 
highlighted  certain  issues  for  comment 
and  invites  suggestions  for  specific 
amendment  language. 

Section  IBI.IO  ofthe  United  States 
Sentencing  Commission  Guidelines 
Manual  sets  forth  the  Commission's 
poHcy  statement  regarding  retroactivity 
of  amended  guideline  ranges.  Comment 
is  requested  as  to  whether  any  of  the 
proposed  amendments  should  be  made 
retroactive  under  this  policy  statement. 

Although  the  amendments  below  are 
specifically  proposed  for  public 
comment  and  possible  submission  to 
the  Congress  by  May  1, 1994.  the 
Commission  emphasizes  that  it 
welcomes  comment  on  any  aspect  of  the 
sentencing  guidelines,  policy 
statements,  and  commentary,  whether 
or  not  the  subject  of  a  proposed 
amendment. 

The  amendments  below  are  derived 
from  a  variety  of  sources,  including: 
monitoring  and  hotline  data,  case  law 
review,  and  the  recommendations  ofthe 
Judicial  Conference  of  the  United  States, 
Department  of  Justice,  Federal  and 
Community  Defenders.  Practitioners' 
Advisory  Group,  Probation  Officers' 
Advisory  Group,  American  Bar 
Association  Sentencing  Guidelines 
Committee,  Families  Against  Mandatory 
Minimums,  individual  judges,  probation 
officers,  attorneys,  and  others. 
Publication  of  a  proposed  amendment 
or  issue  for  comment  reflects  only  the 
Commission's  determination  that  the 
amendment  or  issue  is  worthy  of  public 
comment. 

As  a  resource  when  considering  the 
proposed  amendments,  working  group 
reports  prepared  by  Commission  staff 
are  available  for  inspection  at 
Commission  offices  or  off-site 
duplication.  The  reports  contain 


empirical  and  legal  sentencing  research 
focusing  on  (1)  money  laundering 
offenses;  (2)  computer-related  offenses; 
(3)  public  corruption  offenses;  and  (4) 
controlled  substance  offenses/role  in  the 
offense.  Contact  the  Commission's 
public  information  specialist  at  (202) 
273-4590  for  details. 

Authority:  28  U.S.C.  §  994(a).  (o),  (p).  (x). 
WUliun  W.  Willdni,  |r., 

Chairman. 

Computer-Related  Offenses 

Chapter  Two,  Parts  B  (Offenses 
Involving  Property)  and  F  (Offenses 
Involving  Fraud  or  Deceit) 

1.  Synopsis  of  Proposed  Amendment: 
This  amendment  adds  Commentary  to 
§§  2B1.1  (Larceny,  Embezzlement,  and 
Other  Forms  of  Theft;  Receiving. 
Transporting,  Transferring. 
Transmitting,  or  Possessing  Stolen 
Property),  2B1.3  (Property  Damage  or 
Destruction),  and  2F1.1  (Fraud  and 
Deceit;  Forgery;  Offenses  Involving 
Altered  or  Counterfeit  Instruments 
Other  than  Counterfeit  Bearer 
Obligations  of  the  United  States)  to 
address  harms  that  may  be  significant  in 
computer-related  cases  but  not 
adequately  accounted  for  by  the  loss 
table.  In  addition,  this  amendment 
revises  Appendix  A  (Statutory  Index) 
for  violations  of  18  U.S.C.  1030  to 
reference  the  offense  Sidelines  that 
most  appropriately  address  the 
underlying  harms. 

Proposed  Amendment:  The 
Commentary  to  §  2B1.1  captioned 
"Application  Notes"  is  amended  by 
inserting  the  following  additional  note: 

"15.  In  cases  in  which  the  loss  determined 
under  subsection  (b)(1)  does  not  fully  capture 
the  harmfulness  and  seriousness  of  the 
conduct,  an  upward  departure  may  be 
warranted.  For  example,  an  upward 
departure  may  be  wananted  if  the  offense 
involved  a  substantial  invasion  of  a  privacy 
interest.  Although  every  violation  of  18 
U.S.C  S  1030(a)(2)  (intentional,  unauthorized 
access  of  financial  or  credit  card  information) 
constitutes  an  invasion  of  a  privacy  interest, 
the  Commission  does  not  consider  each  such 
invasion  to  be  a  substantial  invasion  of  a 
privacy  interest.  When  the  primary  purpose 
ofthe  offense  was  pecuniary,  a  sentence 
within  the  applicable  guideline  range 
ordinarily  will  be  sufficient.  By  contrast,  an 
upward  departure  may  be  warranted  if  the 
flnancial  records  of  a  particular  individual 
were  accessed  for  a  non-pecuniary  motive.". 

The  Commentary  to  §  2Bl,3  captioned 
"Application  Notes"  is  amended  in 
Note  4  by  inserting  "or  interference  with 
a  telecommunications  network" 
immediately  before  "may  cause". 

The  Commentary  to  §  2B1.3  captioned 
"Application  Notes"  is  amended  by 
inserting  the  following  additional  note: 
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•  5.  In  a  case  in  which  a  computer  data  file 
was  altered  or  destroyed,  loss  can  be 
measured  by  the  cost  to  restore  the  file.  If  a 
defendant  intentionally  or  recklessly  altered 
or  destroyed  a  computer  data  file  and,  due  to 
a  fortuitous  circumstance,  the  cost  to  restore 
the  file  was  substantially  lower  than  the 
defendant  could  reasonably  have  expected, 
an  upward  departure  may  be  warranted.  For 
example,  if  the  defendant  intentionally  or 
recklessly  damaged  a  valuable  data  base,  the 
restoration  of  which  would  have  been  very 
costly  but  for  the  fortuitous  circumstance 
that,  unknown  to  the  defendant,  an  annual 
back-up  of  the  data  base  had  recently  been 
camplefed  thus  making  restoration  relatively 
inexpensive,  an  upward  departure  may  be 
warranted.". 

The  Commentary  to  §  2F1.1  captioned 
"Application  Notes"  is  amended  in 
Note  10  by  deleting  the  period  at  the 
end  of  subdivision  (f)  and  inserting  in 
lieu  thereof  a  semicolon;  and  by 
inserting  the  following  additional 
subdivisions: 

"(g)  the  offense  involved  a  substantial 
invasion  of  a  privacy  interest; 

(h)  the  offense  involved  a  conscious  or 
reckless  risk  of  harm  to  a  person's  health  or 
safety". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  beginning  "18 
use.  1030(a)(2)"  by  deleting  "2F1.1" 
and  inserting  in  lieu  thereof  "2B1.1";  in 
the  line  beginning  "18  U.S.C.     " 
1030(a)(3)"  by  deleUng  "2F1.1"  and 
inserting  in  lieu  thereof  "2B2. 3";  and  in 
the  line  beginning  "18  U.S.C. 
§  1030(a)(5)"  by  deleUng  "2F1.1"  and 
inserting  in  lieu  thereof  "2B1.3". 

Public  Corruption  Offenses 

Chapter  Two,  Part  C  (Offenses 
Involving  Public  Officials) 

2(A).  Synopsis  of  Proposed 
Amendment:  This  amendm'ent 
consolidates  §§2Cl.3  (Conflict  of 
Interest)  and  2C1.4  (Payment  or  Receipt 
of  Unauthorized  Compensation), 
Although  the  elements  of  the  offenses  of 
conflict  of  interest  and  unauthorized 
payment  differ  in  some  ways,  the 
gravamen  ofthe  offenses  is  similar — 
unauthorized  receipt  of  a  payment  in 
respect  to  an  official  act.  The  base 
offense  levels  for  both  guidelines  are 
identical.  The  few  cases  in  which  these 
guidelines  were  applied  usually 
involved  a  conflict  of  interest  offense 
that  was  associated  with  a  bribe  or 
gratuity;  i.e.,  the  conflict  of  interest 
statute  was  used  as  a  plea  bargaining 
statute.  None  of  the  cases  involved 
application  of  the  adjustment  in 
§  2Cl. 3(b)(1)  for  planned  or  actual  harm 
to  the  government.  In  this  consolidation, 
the  adjustment  for  actual  or  planned 
harm  to  the  government  is  replaced  by 
an  upward  departure  consideration  and 


a  cross-reference  to  the  guidelines  for 
offenses  involving  a  bribe  or  gratuity. 

Proposed  Amendment:  Section  2Cl,4 
is  deleted  in  its  entirety. 

Section  2C1.3  is  amended  in  the  title 
by  inserting  at  the  end  ";  Payment  or 
Receipt  of  Unauthorized 
Compensation". 

Section  2C1.3  is  amended  by  deleting 
subsection  (b)  and  inserting  in  lieu 
thereof: 

"(b)  Cross  Reference 

If  the  offense  involved  a  bribe  or  gratuity, 
apply  8  2C1.1  (Offering,  Giving,  Soliciting,  or 
Receiving  a  Bribe;  Extortion  Under  Color  of 
Official  Right)  or  8  2C1.2  (Offering,  Giving, 
Soliciting,  or  Receiving  a  Gratuity),  as 
appropriate.". 

The  Commentary  to  §  2C1.3  captioned 
"Statutory  Provisions"  is  amended  by 
inserting  ".  209, 1909"  immediately 
following  "208". 

The  Commentary  to  §  2C1.3  captioned 
"Application  Note"  is  amended  by 
deleting  "Note"  and  inserting  in  lieu 
thereof  "Notes";  and  by  inserting  the 
following  additional  note: 

"2.  If  the  offense  involved  actual  or 
planned  harm  to  the  government,  an  upward 
departure  may  be  warranted.". 

The  Commentary  to  §  2C1.3  captioned 
"Backgroimd"  is  amended  by  deleting: 

"The  maximum  term  of  imprisonment 
authorized  by  statute  is  two  years.", 

and  inserting  in  lieu  thereof: 

"It  also  applies  to  offenses  involving  the 
unlawful  supplementation  of  salary  of 
various  federal  employees.". 

(B).  Synopsis  of  Proposed 
Amendment:  This  amendment 
consohdates  §§2C1.2  (Offering,  Giving. 
Soliciting,  or  Receiving  a  Gratuity)  and 
2C1.6  (Loan  or  Gratuity  to  Bank 
Examiner,  or  Gratuity  for  Adjustment  of 
Farm  Indebtedness,  o  Procuring  Bank 
Loan,  or  Discount  of  Commercial  Paper). 
Both  guidelines  cover  offenses  involving 
gratuities  and  have  identical  base 
offense  levels.  The  only  differences 
between  the  guidelines  is  the  absence  of 
adjustments  in  §  2C1.6  for  multiple 
gratuities  and  high-level  officials.  This 
amendment  removes  this  inconsistency. 
In  addition,  an  application  note  is 
inserted  to  clarify  the  treatment  of  a 
gratuity  in  the  form  of  a  loan. 

Proposed  Amendment:  Section  2C1.6 
is  deleted  in  its  entirety. 

The  Commentary  to  §2Cl.2  captioned 
"Statutory  Provision'-'  is  amended  by 
deleting  "Provision:  18  U.S.C. 
§  201(c)(1)."  and  inserting  in  lieu 
thereof  "Provisions:  18  U.S.C. 
§§201(c)(l),  212-214,  217.". 

The  Commentary  to  §  2C1.2  captioned 
"Application  Notes"  is  amended  by 
inserting  the  following  additional  note: 


"5.  For  the  purposes  of  this  guideline,  a 
gratuity  includes  any  unlawful  payment 
(including  a  loan).  When  an  unlawful 
payment  is  in  the  form  of  a  loan,  the  value 
of  the  loan  may  be  determined  by  the  savings 
in  interest  over  the  life  of  the  loan  under  the 
terms  given  compared  with  the  loan  terms  for 
which  the  applicant  would  have  legitimately 
qualified.  Note,  however,  that  in  the  case  of 
a  gratuity  disguised  as  a  loan,  the  'value  of 
the  gratuity"  is  the  face  value  of  the  loan.". 

The  Commentary  to  §  2C1.2  captioned 
"Background"  is  amended  by  deleting 
the  second,  third,  and  fourth  sentences 
and  inserting  in  lieu  thereof: 

"It  also  applies  to  the  offer  to.  or 
acceptance  by.  a  bank  examiner  of  any 
unlawful  payment;  the  offer  or  receipt  of 
anything  of  value  for  procuring  a  loan  or 
discount  of  commercial  paper  from  a  Federal 
Reserve  Bank;  and  the  acceptance  of  a  fee  or 
other  consideration  by  a  federal  employee  for 
adjusting  or  cancelling  a  farm  debt.". 

(C).  Issue  for  Comment:  The 
Commission  invites  comment  on 
whether  §§  2C1.1  (Offering,  Giving, 
Soliciting,  or  Receiving  a  Bribe; 
Extortion  Under  Color  of  Official  Right) 
and  2Cl,2  (Offering,  Giving,  Soliciting, 
or  Receiving  a  Gratuity)  should  be 
consolidated.  Bribery  and  gratuity 
statutes  vary  in  their  respective 
definitions  of  these  offenses.  Some  case 
law  identifies  the  existence  of  a  quid 
pro  quo  and  related  timing  issues  as  key 
distinctions  between  a  bribe  and  a 
gratuity.  In  contrast,  some  case  law 
identifies  §  2C1.1  as  applying  to  offenses 
in  which  a  "corrupt  purpose"  is  an 
element  ofthe  offense  of  conviction, 
even  where  there  has  been  no  quid  pro 
quo.  Moreover,  review  of  case  files 
indicates  that  §  2C1.2  is  sometimes  used 
as  a  plea  bargain  statute  for  bribery 
offenses.  To  simplify  determination  of 
the  appropriate  guideline  and  to  ensure 
consistent  application  ofthe  guidelines 
to  similar  conduct,  §§  2C1.1  and  2C1.2 
might  be  consolidated  by  providing 
alternative  base  offense  levels  for 
bribery  and  gratuity  offenses  and  by 
adding  clearer,  more  objective 
definitions  ofthe  conduct  covered. 
Section  2E5.1  (Offering,  Accepting,  ox 
Soliciting  a  Bribe  or  Gratuity  Affecting 
the  Operation  of  an  Employee  Welfare 
or  Pension  Benefit  Plan;  Prohibited 
Payments  or  Lending  of  Money  by 
Employer  or  Agent  to  Employees, 
Representatives,  or  Labor  Organizations) 
uses  this  type  of  structure. 

Comment  is  also  invited  on  whether 
such  a  consolidation  also  should 
include  §  2Cl,7  (Fraud  Involving 
Deprivation  of  the  Intangible  Right  to 
the  Honest  Services  of  Public  Officials: 
Conspiracy  to  Defi^ud  by  Interference 
with  Governmental  Functions),  a 
guideline  that  shares  many  of  the  same 
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specific  offense  characteristics  and  cross 
references. 

3.  Issue  for  Comment:  The 
Commission  invites  comment  on 
whether  the  offense  levels  for  the  public 
corruption  guidelines  and  other 
guidelines  concerning  bribes  and 
gratuities  appropriately  account  for  the 
seriousness  of  these  offenses.  The 
Commission  specifically  invites 
comment  on  whether,  and  if  so  to  what 
extent,  the  offense  levels  of  §§  2C1.1, 
2C1.2,  2C1.6,  2C1.7.  2B3.3,  2B4.1.  and 
2E5.1  should  be  modified  or 
harmonized.  It  is  noted  that  §2Cl.l 
(Offering,  Giving,  Soliciting,  or 
Receiving  a  Bribe;  Extortion  Under 
Color  of  Official  Rieht)  provides  a  base 
offense  level  of  10  ror  extortion  under 
color  of  official  right,  but  §  2B3.3 
(Blackmail  and  Similar  Forms  of 
Extortion)  provides  a  base  offense  level 
of  9  with  a  possible  additional  2-level 
enhancement  under  §  3B1.3  (Abuse  of 
Position  of  Trust).  Section  2C1.1 
provides  c  base  offense  level  of  10  for 
offenses  involving  bribery,  but 
guidelines  involving  bribery  in  other 
contexts  provide  a  base  offense  level  of 
8  (§  2B4.1  (Bribery  in  Procurement  of 
Bank  Loan  and  Other  Commercial 
Bribery))  or  10  (§  2E5.1  (Offering, 
Accepting,  or  Soliciting  a  Bribe  or 
Gratuity  Affecting  the  Operation  of  an 
Emploj^ee  Welfare  or  Pension  Benefit 
Plan;  Prohibited  Payments  or  Lending  of 
Money  by  Employer  or  Agent  to 
Employees,  Representatives,  or  Labor 
Organizations))  with  a  possible 
additional  2-level  enhancement  under 
§  3B1.3.  Sections  2C1.2  (Offering, 
Giving,  Soliciting,  or  Receiving  a 
Gratuity)  and  2C1.6  (Loan  or  Gratuity  to 
Bank  Examiner,  or  Gratuity  for 
Adjustment  of  Farm  Ind^edness,  or 
Procuring  Bank  Loan,  or  Discount  of 
Commercial  Paper)  provide  a  base 
offense  level  of  7,  while  §  2E5.1 
provides  a  base  offense  level  of  6  for  a 
gratuity  with  a  possible  additional  2- 
level  enhancement  under  §  3B1.3. 

The  Department  of  Justice  has 
recommended  an  increase  in  the  offense 
levels  for  §§  2C1.1,  2C1.2.  and  2C1.7, 
with  a  specific  recommendation  for  an 
increase  in  the  base  offense  level  of 
S  2Cl,l  from  10  to  14  in  order  to  reflect 
more  adequately  the  seriousness  of  this 
conduct  and  to  prevent  any  defendant  to 
whom  this  guideline  applies  from  being 
eligible  for  a  non-imprisonment 
sentence. 

4(A).  Synopsis  of  Proposed 
Amendment:  The  adjustments  in 
§§  2C1.1  (Offering,  Giving,  Soliciting,  or 
Receiving  a  Bribe;  Extortion  Uuder 
Color  of  Official  Right)  and  2C1.2 
(Offering,  Giving.  Soliciting,  or 
Receiving  a  Gratuity)  for  more  than  one 


bribe,  extortion,  or  gratuity  were 
designed  to  reflect  the  increased 
culpabiUty  associated  with  offenses  that 
involve  more  than  ■  single  incident. 
Commission  data  indicate  that  a 
majority  of  cases  involve  more  than  one 
such  incident.  Option  1  would  retain 
these  adjustments  but  make  the 
commentary  and  guideline  language  for 
§§  2C1.1  and  2C1.2  more  consistent. 
Option  2  would  eliminate  these 
adjustments  as  substantially  dupHcative 
with  the  adjustment  based  on  value  or 
beneht  of  the  payment  because  multiple 
instances  typically  are  associated  with 
larger  values  or  benefits. 

Proposed  Amendment:  [Option  J: 
Section  2Cl. 1(b)(1)  is  amended  by 
deleting  "bribe"  and  inserting  in  lieu 
thereof  "incident  of  bribery". 

Section  2Cl.2(bMl)  is  amended  by 
inserting  "incident  of  offering,  giving, 
soliciting,  or  receiving  a"  immediately 
following  "one". 

The  Commentary  to  $  2C1.2  captioned 
"Application  Notes"  is  amended  in 
Note  4  by  inserting  the  following 
additional  sentence  as  the  first  sentence: 

"Subsection  (bMD  provides  an  adjustment 
for  offenses  involving  more  than  one  Incident 
of  offering,  giving,  solicitiog,  or  receiving  a 
gratuity.".) 

lOptJon  2:  Section  2Cl.l(b)  is 
amended  by  deleting  subdivision  (1);  by 
renumbering  subdivision  (2)  as 
subdivision  (1);  and  in  the  caption  by 
deleting  "Characteristics"  and  inserting 
in  lieu  thereof  "Characteristic". 

The  Commentary  to  S  2C1.1  captioned 
"Application  Notes"  is  amended  by 
deleting  Note  6. 

Section  2Cl.2(b)  is  amended  by 
deleting  subdivision  (1);  by 
renumbering  subdivision  (2)  as 
subdivision  (1);  and  in  the  caption  by 
deleting  "Characteristics"  and  inserting 
in  lieu  thereof  "Characteristic". 

The  Commentary  to  §  2C1.2  captioned 
"Application  Notes"  is  amended  by 
deleting  Note  4.1 

(B).  Issue  for  Comment.  The 
Commission  invites  comment  on 
whether  the  discussion  of  the 
adjustments  for  multiple  payments  in 
the  Commentary  to  §§  2C1.1  (Offering, 
Giving,  Soliciting,  or  Receiving  a  Bribe: 
Extortion  Under  Color  of  Official  Right) 
and  2C1.2  (Offering,  Giving,  Soliciting, 
or  Receiving  a  Gratuity)  should  be 
amended  to  facilitate  more  consistent 
appUcation  of  these  adjustments. 

5(A).  Synopsis  of  Proposed 
Amendment:  This  amendment  makes 
the  adjustments  for  value  of  the 
payment  and  high-level  official  in 
S§  2C1.1  (Offering,  Giving.  Soliciting,  or 
Receiving  a  Bribe;  Extoriion  Under 
Color  of  Official  Right),  2C1.2  (Glaring, 


Giving,  Soliciting,  or  Receiving  a 
Gratuity),  and  2C1.7  (Fraud  Involving 
Deprivation  of  the  Intangible  Right  to 
the  Honest  Services  of  Public  OfGcials; 
Conspiracy  to  Defraud  by  Interference 
with  Governmental  Functions) 
cumulative,  rather  than  alternative,  so 
as  to  reflect  the  harm  involved  in 
offenses  involving  both  high  values  of 
payment  or  benefit  and  high-level 
officials.  The  Commission  invites 
comment  on  the  proper  level  of 
adjustment  for  high-level  officials  if 
these  adjustments  are  made  cumulative. 

Proposed  Amendment:  Section 
2Cl.l(b)  is  amended  by  deleting:  "(2)  (If 
more  than  one  applies,  use  the 
greater):";  by  deleting  "(A)"  and 
inserting  in  lieu  thereof  "(2)";  by 
deleting  "(B)"  and  inserting  in  lieu 
thereof  "(3)";  and  by  deleting  "8  levels" 
and  inserting  in  lieu  thereof  "(2-8) 
levels". 

Section  2Cl.2(b)  is  amended  by 
deleting  "(2)  (If  more  than  one  applies, 
use  the  greater):";  by  deleting  "(A)"  and 
inserting  in  lieu  thereof  "(2)";  by 
deleting  "(B)"  and  inserting  in  lieu 
thereof  "(3)";  and  by  deleting  "8  levels" 
and  inserting  in  lieu  thereof  "(2-8) 
levels". 

Section  2Cl.7(b)  is  amended  by 
deleting  "(1)  (If  more  than  one  applies, 
use  the  greater):";  by  deleting  "(A)"  and 
inserting  in  lieu  thereof  "(1)";  Iw 
deleting  ";  or"  and  inserting  in  ueu 
thereof  a  period;  by  deleting  "(B)"  and 
inserting  in  lieu  thereof  "(2)";  and  by 
deleting  "8  levels"  and  inserting  in  lieu 
thereof  "(2-«]levels". 

(B).  Issue  for  Comment:  The 
Commission  invites  comment  on 
whether  the  definition  of  high-level 
official  in  §§  2C1.1  (Offering,  Giving, 
Soliciting,  or.  Receiving  a  Bribe; 
Extortion  Under  Color  of  Official  Right). 
2C1.2  (Offering,  Giving,  Soliciting,  or 
Receiving  a  Gratuity),  and  2C1.7  (Fraud 
Involving  Deprivation  of  the  Intangible 
Right  to  the  Honest  Services  of  Public 
Officials;  Conspiracy  to  Defraud  by 
Interference  with  Governmental 
Functions)  should  be  modiHed  to 
facilitate  more  consistent  application  of 
this  adjustment.  Case  review  indicates 
some  confusion  as  to  whether  this 
adjustment  is  to  be  applied,  for 
example,  to  (1)  line  immigration  or  IRS 
agents  who  do  not  have  superATsory 
authority  and  (2)  federal  procurement 
officials  with  authority  to  obligate 
substantial  agency  funds  for  contracts. 
The  Commission  invites  comment  on 
objective  standards  (e.g.,  specific  job 
descriptions  or  titles,  salary  or  grade, 
number  of  emplojrees  supervised, 
amount  of  funds  authorized  to  be 
dispensed)  that  might  be  added  to 
facilitate  application  of  this  adjustmeirt. 


The  Commission  also  invites 
Comment  on  whether  the  8-Ievel 
Adjustment  for  high-level  officials  in 
H2Cl.l(b)(2).  2Cl.2(b)(2),  and 
2Cl.7(b)(l)  should  be  modified  as 
discussed  below: 

(1)  Should  the  adjustment  for  a  high- 
Bvel  official  in  §  2C1.2  (Offering, 
giving.  Soliciting,  or  Receiving  a 
!»ratuity)  be  reduced  by  [2-6]  levels  to 
limit  the  frequency  with  which  the 
adjustment  results  in  sentences  at  the 
Statutory  maximum?  This  adjustment  is 
applied  in  approximately  15  percent  of 
the  cases  under  §  2C1.2  and  typically 
results  in  an  adjusted  offense  level  17 
ibase  offense  level  7  plus  2  levels  for 
multiple  gratuities  and  8  levels  for  high- 
wvel  official).  The  resulting  guideline 
range  (assuming  criminal  history 
category  I)  is  15-21  months  (if  a  3-level 
acceptance  of  responsibility  reduction 
applies)  and  18-24  months  (if  a  2-level 
acceptance  of  responsibility  reduction 
apphes);  the  statutory  maximum  for  this 
i^ense  is  24  months. 
I  (2)  Should  the  adjustment  for  a  high- 
evel  official  in  §§  2C1.1  (Offering, 
Giving,  Soliciting,  or  Receiving  a  Bribe; 
Extortion  Under  Color  of  Official  Right), 
2C1.2  (Offering,  Giving,  Soliciting,  or 
Receiving  a  Gratuity),  and  2C1.7  (Fraud 
Involving  Deprivation  of  the  Intangible 
Right  to  the  Honest  Services  of4>ublic 
Officials;  Conspiracy  to  Defraud  by 
Interference  with  Governmental 
Functions)  be  modified  to  provide 
different  adjustments  ([2-12]  levels) 
depending  on  the  level  of  authority, 
responsibility,  salary,  or  other 
characteristics  of  the  public  officials 
involved;  should  it  be  reduced  to 
moderate  the  impact  of  this  adjustment 
which  is  relatively  large  in  comparison 
with  most  guideline  adjustments;  or 
should  the  current  adjustment  remain 
and.  as  recommended  by  the 
Department  of  Justice,  an  additional 
subdivision  be  created  increasing  the 
adjustment  to  12  levels  for  elected  or 
very  high-level  officials  (a  legislator, 
department  or  agency  head,  a  judge,  a 
presidential  appointee,  or  another 
person  at  a  similarly  high  level  of  state 
or  federal  government)? 

(3)  Instead  of,  or  in  addition  to, 
modifying  the  current  8-level 
adjustment  for  a  high-level  official  in 
§§2C1.1  (Offering,  Giving.  Soliciting,  or 
Receiving  a  Bribe;  Extortion  Under 
Color  of  Official  Right).  2C1.2  (Offering. 
Giving,  Soliciting,  or  Receiving  a 
Gratuity),  and  2C1.7  (Fraud  Involving 
Deprivation  of  the  Intangible  Right  to 
the  Honest  Services  of  Public  Officials; 
Conspiracy  to  Defraud  by  Interference 
with  Governmental  Functions),  should 
the  Commission  amend  the  commentary 
to  authorize  or  recommend  a  departure 


in  certain  cases?  Examples  might 
include  a  suggested  downward 
departure  in  cases  of  particularly  low- 
level  elected  public  officials  (e.g..  an 
elected  treasurer  to  a  local  school  board) 
or  a  suggested  upward  departure  in 
cases  of  very  hi^-level  officials. 

6(A).  Synopsis  of  Proposed 
Amendment:  This  amendment  clarifies 
that  the  term  "payment"  in  §§  2C1.1 
(Offering,  Giving,  Soliciting,  or 
Receiving  a  Bribe;  Extortion  Under 
Color  of  Official  Right)  and  2C1.7  (Fraud 
Involving  Deprivation  of  the  Intangible 
Right  to  the  Honest  Services  of  Public 
Officials;  Conspiracy  to  Defraud  by 
Interference  with  Governmental 
Functions)  refers  to  anything  of  value 
and  need  not  be  monetary.  In  addition, 
this  amendment  clarifies  the  definition 
of  the  value  of  "the  benefit  received  or 
to  be  received"  in  respect  to  cases 
involving  extortion  under  color  of 
official  right.  Finally,  this  amendment 
clarifies  that  the  term  "high-level 
official"  for  purposes  of  §  2Cl. 7(b)(1)  is 
limited  to  high-level  public  officials. 

Proposed  Amendment:  The 
Commentary  to  §  2C1.1  captioned 
"Application  Notes"  is  amended  in 
Note  2  by  inserting  the  following 
additional  sentence  as  the  second 
sentence: 

"  'Payment'  means  anything  of  value"; 
and  by  inserting  the  following 
additional  sentence  at  the  end: 

"In  offenses  involving  extortion  under 
color  of  official  right,  the  value  of  'the  benefit 
received  or  to  be  received*  includes  the  value 
of  the  benefit  that  would  have  been  denied, 
or  the  loss  that  would  have  been  caused,  to 
the  victim  had  the  victim  not  made  the 
extorted  payment". 

Section  2Cl.7(b)(l)(B)  is  amended  by 
inserting  "public"  immediately  before 
"official"  each  time  the  latter  term 
appears. 

The  Commentary  to  §  2C1.7  captioned 
"Application  Notes"  is  amended  in 
Note  2  by  deleUng  "Official"  and 
inserting  in  lieu  thereof  "Public 
official". 

(B).  Issue  for  Comment:  The 
Commission  invites  comment  on 
whether  Application  Note  2  of  the 
Commentary  to  §  2C1.1  (Offering, 
Giving,  Soliciting,  or  Receiving  a  Bribe; 
Extortion  Under  Color  of  Official  Right) 
defining  "benefit  received"  should  be 
clarified  to  address  varying  approaches 
among  the  circuits  as  to  the  extent  to 
which  the  defendant  is  to  be  held 
accountable  for  relevant  conduct  of 
others.  Compare  United  States  v. 
Muldoon,  931  F.2d  282  (4th  Cir.  1991) 
with  United  States  v.  Ellis.  951  F.2d  580 
(4th  Cxi.  1991).  cert,  denied.  112  S.  Ct. 
3030  (1992).  United  States  v.  Kant.  946 


F.2d  267  (4th  Cir.  1991).  and  United 
States  V.  Narvaez.  995  F.2d  759  (7th  Cir. 
1993). 

(C).  Synopsis  of  Proposed 
Amendment:  This  amendment  adds  an 
application  note  to  §§  2C1.1  (Offering. 
Giving,  Soliciting,  or  Receiving  a  Bribe; 
Extortion  Under  Color  of  Official  Right) 
and  2C1.7  (Fraud  Involving  Deprivation 
of  the  Intangible  Right  to  the  Honest 
Services  of  Pubhc  Officials;  Conspiracy 
to  Defraud  by  Interference  with 
Governmental  Functions)  authorizing  an 
upward  departure  where  the  offense 
involved  ongoing  harm  or  a  risk  of 
ongoing  harm  to  a  government  entity  or 
program  to  address  cases  in  which  a 
public  official  engages  in  behavior  for  a 
significant  period  of  time  even  though  - 
the  additional  benefit  received  by  the 
person  is  small  or  difficult  to  quantify. 

Proposed  Amendment:  The 
Commentary  to  §  2C1.1  captioned 
"Application  Notes"  is  amended  by 
inserting  the  following  additional  note: 

"7.  If  the  offense  involved  ongoing  harm, 
or  a  risk  of  ongoing  harm,  to  a  government 
entity  or  program,  an  upward  departure  may 
be  warranted.". 

The  Commentary  to  §  2C1.7  captioned 
['Application  Notes"  is  amended  by 
inserting  the  following  additional  note: 

"6.  If  the  offense  involved  ongoing  harril, 
or  a  risk  of  ongoing  harm,  to  a  government 
entity  or  program,  an  upward  departure  may 
he  warranted.".       « 

7.  Issue  for  Comment:  Section  994(d) 
of  title  28.  United  States  Code,  requires 
the  Commission  to  "assure  that  the 
guidelines  and  policy  statements  are 
entirely  neutral  as  to  the  race.  sex. 
national  origin,  creed,  and 
socioeconomic  status  of  offenders." 
Some  courts  have  determined  that 
departures  may  be  based  on  certain 
factors  such  as  cultural  characteristics  of 
the  defendant  or  the  collateral 
consequences  that  a  public  official 
might  encounter  as  a  result  of  a 
conviction.  See  United  States  v.  Aguilar. 
994  F.2d  609  (9th  Cir.  1993)  (collateral 
consequences);  United  States  v.  Yu,  954 
F.2d  951  (3d  Cir.  1992)  (leaving  to 
Commission  the  question  of 
permissibility  of  departure  for  cuhural 
characteristics  in  IRS  bribery  case); 
United  States  v.  Swapp,  719  F.  Supp. 
1015  (D.  Utah  1989)  (downward 
departure  justified  for  defendant 
convicted  of  damaging  church  with 
explosives  because  defendant  operated 
in  context  of  unique  cultural  history  and 
culturally  isolated  family).  The 
Commission  invites  comment  on  how  it 
might  resolve  these  competing  policy 
concerns.  The  Commission  also  invites 
comment  on  whether  additional 
departures  should  be  suggested  to 
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addran  unusual  types  of  pabhc 
corrnptian  cases. 

Drug  Offenses  and  Rele  in  the  Ofiinise 

Chepter  Two,  fert  D  (OChnaas 
InvolTing  Drass)  ami  Gbaptar  Ttoee. 
Part  B  (Kale  in  the  OOsMe) 

8(A).  Synopsis  of  Proposed 
Amendment:  This  amandment  keys  the 
mandatory  minimum  levels  in  the  Drug 
Quantity  Table  to  levels  30  and  24. 
rather  than  32  and  26.  and  sets  the 
upper  limit  of  this  table  at  Level  38. 
When  the  Commission  initially 
developed  the  Drag  Quantity  Table,  it 
keyed  the  offense  level  for  1  KG  of 
hnoin  (10  year  mandatory  minimum)  at 
level  32  (iil-151  months  for  a  first 
offender)  and  100  grams  of  heroin  (5 
year  mandatory  minimum)  at  level  28 
(63-78  months  for  a  first  offender) 
because  these  guideline  ranges  included 
the  5  and  10  year  mandatory  minimum 
sentences.  However,  offense  levels  30 
(97-121  months)  and  24  (51-63  months) 
also  include  the  5  year  and  10  year 
mandatory  minimum  sentences,  as  do 
offense  levels  31  (108-135  months)  and 
25  (57^71  months).  This  amendment 
revises  the  Drug  Quantity  Table  to 
reflect  the  mandatory  minimums  at 
Iqyels  30  and  24.  rather  than  32  and  26. 
In  addition,  the  upper  limit  of  the  Drug 
Quantity  Table  is  set  at  level  38.  As  an 
organizer  or  leader  c^^  very  large 
operation  generally  will  receive  a  4- 
level  increase  for  an  aggravating  role, 
and  may  receive  an  additional  2-level 
weapon  enhancement,  extension  of  the 
Drug  Quar'ity  Table  above  level  38  for 
quantity  itself  does  not  seem  required. 

Proposed  Amendment:  Section 
2Dl.l(c)  is  amended  by  deleting 
.  subdivisions  1-12;  by  renumbering 
subdivisions  13-19  as  11-17;  and  by 
inserting  the  following  as  subdivisions 
1-10: 
Level  38 

"(1)  100  KG  or  more  of  Heroin  (or  the 
equivalent  amount  of  other  Schedule  I  or  It 
Opiates); 

500  KG  or  more  of  Cocaine  (or  the 
equivalent  amount  of  other  Schedule  I  or  11 
Stimulants); 

5  KG  or  more  of  Cocaine  Base; 

100  KG  or  more  of  PCP,  or  10  KG  or  more 
of  PCP  (actual); 

100  KG  or  more  of  Methamphetamine,  or 
10  KG  or  more  of  Methamphetamine  (actual), 
or  10  KG  or  more  of  'Ice'; 

1  KG  or  more  of  LSD  (or  the  equivalent 
amount  of  other  Schedule  I  or  11 
Hallucinogens); 

40  KG  or  more  of  Fentanyl; 

10  KG  or  more  of  a  Fentanyl  Analogue; 

100,000  KG  or  more  of  Marihuana; 

20,000  KG  or  more  of  Hashish; 

2,000  KG  or  more  of  Hashish  Oil. 


Level  3S 

(2)  At  least  30  KG  but  1ms  than  HW  KG  of 
Haroia  (or  the  equivalent  an»ount  of  other 
SchMlule  I  er  II  Opiates); 

At  least  150  KG  but  less  than  SOO  KG  of 
Cocaine  (or  the  equivalent  amount  of  other 
Schedule  I  or  n  Stimulants); 

At  least  l.S  KG  bat  lass  than  5  KG  of 
Cocaine  Base: 

At  least  30  KG  but  less  than  1<»  KG  of  PCP. 
or  at  least  3  KG  but  less  than  10  KG  of  PCP 
(actual); 

At  least  30  KG  but  less  than  100  KG  of 
Methamphetamine,  or  at  least  3  KG  l>ut  less 
than  10  KG  of  Methamphetamine  (actual),  or 
at  least  3  KG  but  less  than  10  KG  of  'Ice'; 

At  least  300  G  but  less  than  1  KG  of  LSD 
(or  the  equivalent  amoimt  of  other  Schedule 
I  or  II  Hallucinogens); 

At  least  1 2  KG  but  less  than  40  KG  of 
Fentanyl; 

At  least  3  KG  but  less  than  10  KG  of  a 
Fentanyl  Analogue; 

At  least  30.000  KG  but  less  than  100,000 
KG  of  Marihuana; 

At  least  6,000  KG  but  less  than  20.000  KG 
of  Hashish; 

At  least  600  KG  but  less  than  2,000  KG  of 
Hashish  Oil. 

Level  34 

(3)  At  least  10  KG  but  less  than  30  KG  of 
Heroin  (or  the  equivalent  amount  of  other 
Schedule  I  or  II  Opiates); 

At  least  50  KG  but  less  than  150  KG  of 
Cocaine  (or  the  equivalent  amount  of  other 
Schedule  I  or  II  Stimulants); 

At  least  500  G  but  less  than  1.5  KG  of 
Cocaine  Base; 

At  least  10  KG  but  less  than  30  KG  of  PCP, 
or  at  least  1  KG  but  less  than  3  KG  of  PCP 
(actual); 

At  least  10  KG  but  less  than  30  KG  of 
Methamphetamine.  or  at  least  1  KG  but  less 
than  3  KG  of  Methamphetamine  (actual),  or 
at  least  1  KG  but  less  than  3  KG  of  'Ice'; 

At  least  100  G  but  less  than  300  G  of  LSD 
(or  the  equivalent  amount  of  other  Schedule 
I  or  II  Hallucinogens); 

At  least  4  KG  but  less  than  12  KG  of 
Fentanyl; 

At  least  1  KG  but  less  than  3  KG  of  a 
Fentanyl  Analogue; 

At  least  10.000  KG  butless  than  30.000  KG 
of  Marihuana;        ..» 

At  least  2.000  KG  but  less  than  6,000  KG 
of  Hashish; 

At  least  200  KG  but  less  than  600  KG  of 
Hashish  Oil. 

Uvel  32 

(4)  At  least  3  KG  but  less  than  10  KG  of 
Heroin  (or  the  equivalent  amount  of  other 
Schedule  I  or  II  Opiates); 

At  least  15  KG  but  less  than  50  KG  of 
Cocaine  (or  the  equivalent  amount  of  other 
Schedule  I  or  II  Stimulants); 

At  least  150  G  but  less  than  500  G  of 
Cocaine  Base; 

At  least  3  KG  but  less  than  10  KG  of  PCP, 
or  at  least  300  G  but  less  than  1  KG  of  PCP 
(actual); 

At  least  3  KG  but  less  than  10  KG  of 
Methamphetamine.  or  at  least  300  G  but  less 
than  1  KG  of  Methamphetamine  (actual),  or 
at  least  300  G  but  less  thao  1  KG  of  'Ice'; 


At  least  30  G  but  less  than  100  G  of  LSD 
(or  the  equivalent  amount  of  other  Schedule 
I  or  II  Hallucinogens); 

At  least  1.2  KG  but  less  than  4  KG  of 
Fentanyl; 

At  least  300  G  but  less  than  1  KG  of 
Fentanyl  Analogue; 

At  least  3,000  KG  but  less  than  \0f»0  KG 
of  Marihuana; 

At  least  600  KG  but  less  than  2.000  KG  of 
Hashish; 

At  least  60  KG  but  less  than  200  KG  of 
Hashish  Oil. 

Level  30 

(5)  At  least  1  KG  but  less  than  3  KG  of 
Heroin  (or  the  equivalent  amount  of  other 
Schedule  I  or  II  Opiates): 

At  least  5  KG  but  less  than  15  KG  of 
Cocaine  (or  the  equivalent  amount  of  other 
Schedule  I  or  II  Stimulants); 

At  least  50  G  but  less  than  150  G  of 
Cocaine  Base; 

At  least  1  KG  but  less  than  3  KG  of  PCP. 
or  at  least  100  G  but  less  than  300  G  of  PCP 
(actual); 

At  least  1  KG  but  less  than  3  KG  of 
Methamphetamine,  or  at  least  100  G  but  less 
than  300  G  of  Methamphetamine  (actual),  or 
at  least  100  G  but  less  than  300  G  erf 'Ice'; 

At  least  10  G  but  less  than  30  G  of  LSD  (or 
the  equivalent  amount  of  other  Schedule  I  or 
II  Hallucinogens); 

At  least  400  G  but  less  than  1 . 2  KG  of 
Fentanyl; 

At  least  100  G  but  less  than  300  G  of  a 
Fentanyl  Analogue; 

At  least  1.000  KG  but  less  than  3.000  KG 
of  Marihuana; 

At  least  200  KG  but  lesUhan  600  KG  of 
Hashish; 

At  least  20  KG  but  less  than  60  KG  of 
Hashish  Oil. 

Level  28 

(6)  At  least  700  G  but  less  than  1  KG  of 
Heroin  (or  the  equivalent  amount  of  other 
Schedule  I  or  II  Opiates) ;  • 

At  least  3.5  KG  but  less  than  5  KG  of 
Cocaine  (or  the  equivalent  amount  of  other 
Schedule  1  or  II  Stimulants); 

At  least  35  G  but  less  than  50  G  of  Cocaine 
Base; 

At  least  700  G  but  less  than  1  KG  of  PCP, 
or  at  least  70  G  but  less  than  100  G  of  PCP 
(actual); 

At  least  700  G  but  less  than  1  KG  of 
Methamphetamine.  or  at  least  70  G  but  less 
than  100  G  of  Methamphetamine  (actual),  of 
at  least  70  G  but  less  than  100  G  of  'Ice'; 

At  least  7  G  but  less  than  10  G  of  LSD  (or 
the  equivalent  amount  of  other  Schedule  I  or 
U  Hallucinogens); 

At  least  280  G  but  less  than  400  G  of 
Fentanyl; 

At  least  70  G  but  less  than  100  G  of 
Fentanyl  Analogue; 

At  least  700  KG  but  less  than  1,000  KG  >f 
Marihuana; 

At  least  140  KG  bat  less  than  200  KG  of 
Hashish; 

At  least  14  KG  but  less  than  20  KG  of 
Hashish  Oil. 
Level  26 

(7)  At  least  400  G  but  less  than  700  G  of 
Heroin  (or  the  equivalent  amount  of  other 
Schedule  I  or  II  Opiates); 
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At  least  2  KG  but  less  than  3.5  KG  of 
Cocaine  (or  the  equivalent  amount  of  other 
Schedule  I  or  11  Stimulants); 

At  least  20  G  but  less  than  35  G  of  Cocaine 
Base: 

At  least  400  G  but  lass  than  700  G  of  PCP. 
or  at  least  40  G  but  less  than  70  G  of  PCP 
(actual); 

At  least  4UU  o  uut  iess  than  700  G  of 
Methamphetamine.  or  at  least  40  G  tnit  less 
than  70  G  of  Methamphetamina  (actual),  or 
at  least  40  G  but  less  than  70  G  of  'Ice': 

At  least  4  G  but  less  than  7  G  of  LSD  (or 
the  equivalent  anuMuxt  of  other  Schedule  I  or 
n  Hallucinogens); 

At  least  160  G  but  less  than  280  G  of 
Fentanyl; 

At  least  40  G  but  less  than  70  G  of  a 
Fentanyl  Analogue; 

At  least  400  KG  but  less  than  700  KG  of 
Marihuana; 

At  least  BO  KG  but  less  than  140  KG  of 
Hashish; 

At  least  8  KG  but  less  than  14  KG  of 
Hashish  Oil. 

Level  24 

(8)  At  least  100  G  but  less  than  400  G  of 
Heroin  (or  the  equivalent  amount  of  other 
Schedule  I  or  II  Opiates); 

At  least  500  C  but  less  than  2  KG  of 
Cocaine  (or  the  equivalent  amount  of  other 
Schedule  I  or  II  Stimulants); 

At  least  5  G  but  less  than  20  G  of  Cocaine 
Base; 

At  least  100  G  but  less  than  400  G  of  PCP, 
or  at  least  10  G  but  less  than  40  G  of  QCP 
(actxtal); 

At  least  100  G  but  less  than  400  G  of 
Methamphetamine,  or  at  least  10  G  but  less 
than  40  G  of  Methamphetamine  (actual),  or 
at  least  10  G  but  less  than  40  G  of  'Ice'; 

At  least  1  G  but  less  than  4  G  of  LSD  (or 
the  equivalent  amount  of  other  Schedule  I  or 
II  Hallucinogens); 

At  least  40  G  but  less  than  160  G  of 
Fentanyl: 

At  least  10  G  but  less  than  40  G  of  a 
Fentanyl  Analogue; 

At  least  100  KG  but  less  than  400  KG  of . 
Marihuana; 

At  least  20  KG  but  less  than  80  KG  of 
Hashish; 

At  least  2  KG  but  less  than  8  KG  of  Hashish 
Oil. 

Level  22 

(9)  At  least  70  G  but  less  than  100  G  of 
Heroin  (or  the  equivalent  amount  of  other 
Schedule  I  or  II  Opiates): 

At  least  350  G  but  less  than  SOO  G  of 
Cocaine  (or  the  equivalent  amount  of  other 
Schedule  I  or  II  Stimulants); 

At  least  3.5  G  but  less  than  5  G  of  Cocaine 
Base; 

At  ieasi  70  G  but  less  than  100  G  of  PCP, 
or  at  least  7  G  but  less  than  10  G  of  PCP 
(actual); 

At  least  70  G  but  less  than  100  G  of 
Methamphetamine,  or  at  least  7  G  but  less 
than  10  G  of  Methamphetamine  (actual),  or 
at  least  7  G  but  iess  than  10  G  of  'Ice'; 

At  least  700  MG  but  less  than  1  G  of  LSD 
(or  the  equivalent  amount  of  other  Schedule 
I  or  0  Hallucinogens); 

At  least  28  G  but  less  than  40  G  of 
Fentanyl; 


At  least  7  G  but  less  dno  10  G  of  a 
Fentanyl  Analogue; 

At  least  70  KG  but  less  than  100  KG  of 
Marihuana; 

At  least  14  KG  but  leas  dian  20  KG  of 
Hashish; 

At  least  1.4  KG  but  less  than  2  KG  of 
Hashish  OIL 

Level  20 

(10)  At  least  40  G  but  less  than  70  G  of 
Heroin  (or  the  equivalent  amount  c^  other 
Schedule  I  or  11  Opiates); 

At  least  200  G  but  less  than  350  G  of 
Cocaine  (or  the  equivalent  amount  of  other 
Schedule  I  or  II  Stimulants); 

At  least  2  G  but  less  than  3.5  G  of  Cocaine 
Base; 

At  least  40  G  but  less  than  70  G  of  PCP, 
or  at  least  4  G  but  less  than  7  G  of  PCP 
(actual); 

At  least  40  G  but  less  than  70  G  of 
Methamphetamine,  or  at  least  4  G  but  less 
than  7  G  of  Methamphetamine  (actual),  or  at 
least  4  G  but  less  than  7  G  of  'Ice'; 

At  least  400  MG  but  less  than  700  MG  of 
LSD  (or  the  equivalent  amount  of  other 
Schedule  I  or  II  Hallucinogens); 

At  least  16  G  but  less  than  28  G  of 
Fentanyl; 

At  least  4  G  but  less  than  7  G  of  a  Fentanyl 
Analogue; 

At  least  40  KG  but  less  than  70  KG  of 
Marihuana; 

At  least  8  KG  but  less  than  14  KG  of 
Hashish; 

At  least  800  G  but  less  than  1.4  KG  of 
Hashish  Oil; 

20  KG  or  more  of  Secobarbital  (or  the 
equivalent  amount  of  other  Schedule  I  or  II 
Depressants)  or  Schedule  111  substances 
(except  anabolic  steroids); 

40,000  or  more  units  of  anabolic  steroids.". 

(B).  Synopsis  of  Proposed 
Amendment:  This  amendment  adds  an 
additional  enhancement  in  §  2D1.1 
(Unlawful  Manufacturing.  Importing, 
Exporting,  or  Trafficking;  Attempt  or 
Conspiracy)  for  weapon  use/assault. 
Two  options  are  set  forth.  The 
Commission,  in  addition,  invites 
comment  on  wheth«'  the  weapon 
enhancement  should  be  amended  to 
differentiate  the  dangerousness  of 
certain  weapons  (e.g..  assault  weapons, 
machine  guns,  and  sawed-off  shotguns) 
and  the  number  of  weapons  involved. 

Proposed  Amendment:  [Option  1: 
Section  2Dl.l(b)  is  amended  by  deleting 
subdivision  (1)  and  inserting  in  lieu 
thereof: 

"(1)  (A)  If  a  firearm  was  discharged  or  a 
dangerous  weapon  (including  a  hrearm)  was 
otherwise  used,  increase  by  4  levels;  or 

(B)  If  a  dangerous  weapon  (including  a 
fireum)  was  possessed,  Increase  by  2 
levels."; 

by  renumbering  subdivision  (2)  as 
subdivision  (3);  and  by  insertiiig  the 
following  additional  subdivision: 

"(2)  If  the  offense  resulted  in  serious  bodily 
injury,  other  than  that  to  which  subsection 
(a)  (1)  or  (2)  applies,  increase  by  2  levels.". 


The  Commentary  to  $  2D1.1  captioned 
"Application  Notes'*  is  amended  in 
Note  3  by  Inserting  ",  'otherwise  used.' " 
immediately  befcHe  "and".) 

[Option  2:  Section  2D1.1  is  amended 
by  inserting  the  following  additional 
subsection: 

"(e)  Special  Instruction 

(1)  If  the  oBense  involved  an  attempted 
murder  or  aggravated  assault,  apply  $  2A2.1 
(Assault  With  Intent  to  Commit  Murder, 
Attempted  Murder)  or  §  2A2.2  (Aggravated 
Assault)  as  if  the  defendant  had  been 
convicted  of  a  separate  count  charging  such 
conduct 

Notes 

(A)  This  instruction  Is  in  addition  to,  and 
not  in  lieu  of,  the  application  of  subsection 
(bid). 

(B)  The  'counf  established  under  this 
instruction  is  not  to  l>e  grouped  with  the 
count  for  the  tmderlying  controlled  substance 
o&nse  under  $3D1.2  (Groups  of  Qosely 
Related  Counts). 

(C)  For  the  purposes  of  this  instructimi.  the 
discharge  of  a  firearm  under  circumstances 
that  create  a  substantial  risk  of  serious  bodily 
injury,  even  without  the  specific  intent  to 
cause  such  Injury,  is  to  be  treated  as  an 
aggravated  assault".) 

(C).  Synopsis  of  Proposed 
Amendment:  This  amendment  revises  * 
subsection  (a)(3)  of  §2Dl.l  (Unlawful 
Manufacturing,  Importing,  Exporting,  or 
Trafficking;  Attempt  or  Conspiracy)  to 
provide  a  ceiling  in  the  Chapter  Two 
offense  level  for  defendants  who  receive 
a  mitigating  role  adjustment  under 
§  3B1.2  (Mitigating  Role).  Some 
commentators  have  argued  that  the 
current  guidelines  may  over-punish 
certain  low-level  defendants  when  the 
sentence  is  driven  in  large  part  by  the 
quantity  of  drugs  involved  in  the 
offense.  For  such  low-level  defendants, 
the  quantity  of  drugs  involved  is  often 
opportunistic  and  may  be  a  less 
appropriate  measure  of  the  seriousness 
of  the  o^anse  than  when  the  defendant 
has  a  mid-level  or  high-level  role.  This 
amendment  limits  the  impact  quantity 
will  play  in  determining  the  sentence  of 
a  defendant  who  qualifies  for  a 
mitigating  role  adjustment 

Pwposed  Amendment:  Section 
2Dl.l(a)(3]  is  amended  by  inserting  the 
following  additional  sentence  at  the 
end: 

"Provided,  that  if  the  defendant  qualifies 
for  a  mitigating  role  adjustment  imder 
$  3B1.2  (Mitigating  Role),  the  base  o&nse 
level  shall  not  be  greater  than  level  (32] 
[30).". 

(D).  Issue  for  Comment:  The 
(Commission  invites  comment  on 
whether  it  should  deemphasize  the 
impact  of  drug  quantity  on  o&nse  level 
by  using  a  broader  range  of  quantity  at 
each  level  in  the  offense  table,  and 
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instead  provide  greater  enhancements 
for  weapons  or  violence. 

9.  Synopsis  of  Proposed  Amendment: 
This  amendment  revises  §  3B1.1 
(Aggravating  Role)  by  (1)  defining 
"participant"  more  comprehensively: 
(2)  providing  that  subsection  (b)  applies 
where  the  defendant  managed  or 
supervised  at  least  four  other 
participants,  a  result  more  consistent 
with  the  structure  of  21  U.S.C  848 
(Continuing  Criminal  Enterprise)  (which 
requires  supervision  of  at  least  five 
other  participants)  and  one  that  will 
correct  what  ap{>ears  to  be  an  anomaly 
in  the  guideline  in  that  a  lower  level 
defendant  who- supervises  only  one 
participant  in  an  offense  with  a  total  of 
five  participants  currently  receives  a 
higher  offense  level  than  a  defendant 
who  is  the  leader  or  organizer  of  an 
offense  having  a  total  of  four 
participants  and  manages  or  supervises 
all  of  those  participants:  and  (3) 
clarifying  the  interaction  of  §  3B1.1  with 
S  3B1.2  in  the  case  of  a  defendant  who 
would  otherwise  qualify  as  a  minor  or 
minimal  participant  but  exercises 
limited  supervision  over  other 
participants  with  minor  or  minimal 
itles.  This  interaction  has  been  the 
subject  of  inconsistent  interpretation, 
and  at  least  one  drcmt  coiut  decision. 
United  States  v.  Tsai,  954  F.2d  155  (3rd 
Cir.  1992),  has  required  that  sections 
3B1.1  and  3B1.2  be  independently  and 
sequentially  applied  to  the  same 
defendant. 

Proposed  Amendment:  Section  3Bl,l 
is  amended  by  deleting  "follows:"  and 
inserting  in  lieu  thereof  "follows  (Apply 
the  Greatest):". 

Section  3Bl.l(a)  is  amended  by 
deleting  "a  criminal  activity  that 
involved  five  or  more  participants"  and 
inserting  in  lieu  thereof  "the  offense, 
and  the  offense  involved  at  least  four 
other  participants". 

Section  3Bl.l(b)  is  amended  by 
deleting  "(but  not  an  organizer  or 
leader)  and  the  criminal  activity 
involved  five  or  more  participants  or 
was  otherwise  extensive"  and  inserting 
in  lieu  thereof  "of  at  least  four  other 
participants  in  the  offense". 

Section  3 B  1.1(c)  is  amended  by 
deleting  "in  any  criminal  activity  other 
than  described  in  (a)  or  (b)"  and 
inserting  in  lieu  thereof  "of  at  least  one 
other  participant  in  the  offense". 

The  Commentary  to  §  3B  1.1  captioned 
"AppUcation  Notes"  is  amended  in 
Note  1  by  deleting: 

"A  person  who  is  not  criminally 
responsible  for  the  commission  of  the  offense 
(e.g..  an  undercover  law  enforcement  officer) 
is  not  a  participant." 

and  inserting  in  lieu  thereof: 


"A  person  «4io  is  not  criminally 
responsible  for  the  offense  is  not  considered 
a  participant,  except  as  provided  below: 

(A)  Undercover  Agents.  An  undercover 
agent  (a  law  enforcement  officer  or  a  person 
operating  under  the  direction  of  a  law 
enforcement  officer)  playing  the  role  of  a 
participant  is  counted  as  a  participant  (even 
though  he  is  not  criminally  responsible  for 
the  offense),  provided  that  he  was  recruited 
by,  or  at  the  direction  of,  a  criminally 
responsible  participant.  For  example,  if  the 
defendant  recruited  two  undercover  agents  to 
offload  a  shipment  of  marihuana,  both 
undercover  agents  would  be  counted  as 
participants  for  the  purposes  of  this 
guideline.  However,  if  the  defendant 
recruited  one  undercover  agent  to  offload  a 
shipment  of  marihuana  and  that  agent  then 
counseled  or  encouraged  the  recruitment  of 
other  agents,  only  the  first  undercover  agent 
would  be  counted  as  a  participant. 

(B)  Certain  Other  Persons.  In  unusual 
cases,  a  person  may  be  recruited  by  a 
criminally  responsible  participant  for  a 
significant  role  in  the  offense  that  is  typically 
held  by  a  criminally  responsible  participant, 
yet  the  person  recruited  may  not  be 
criminally  responsible  (1)  because  he  is 
unaware  that  an  offense  is  being  committed, 
(2)  because  he  has  not  yet  reached  the  age  of 
criminal  responsibility,  or  (3)  because  of 
mental  deficiency  or  condition.  For  example, 
a  person  hired  by  a  defendant  to  solicit 
money  for  a  charitable  organization  who  was 
unaware  that  the  charitable  organization  was 
fraudulent,  a  person  duped  by  a  defendant 
into  driving  the  getaway  car  from  a  bank 
robbery  who  was  unaware  that  a  robbery  was 
being  committed,  or  a  child  recruited  by  a 
defendant  to  deliver  a  quantity  of  cocaine 
would  meet  these  criteria.  For  the  purposes 
of  this  guideline,  such  pyersons  are  counted 
as  participants.  Note,  however,  that  persons 
such  as  postal  employees,  messengers,  and 
taxi  drivers,  who  are  merely  performing  their 
normal  duties,  and  are  not  otherwise 
criminally  responsible  for  the  offense,  are  not 
included  in  this  provision.". 

The  Commentary  to  §  3B1.1  captioned 
"Application  Notes"  is  amended  in 
Note  2  by  inserting  the  following 
additional  paragraph  at  the  end: 

"As  used  in  this  guideline,  a  'manager'  or 
'supervisor'  means  a  person  who  managed  or 
supervised  another  participant,  whether 
directly  or  indirectly.". 

The  Commentary  to  §  3B1.1  captioned 
"Application  Notes"  is  amended  by 
renumbering  Note  4  as  Note  5;  and  by 
inserting  the  following  additional  note: 

"4.  When  a  defendant,  who  otherwise 
would  merit  a  mitigating  role  reduction 
under  §3B1.2  (Mitigating  Role),  exercised 
limited  supervision  over  participwnts  with 
equal  or  lesser  roles,  do  not  apply  an 
adjustment  from  this  section.  For  example, 
an  increase  in  offense  level  under  this  section 
would  not  be  appropriate  for  a  defendant 
whose  only  function  was  to  offload  a  single 
large  shipment  of  marihuana,  and  who 
supervised  other  offloaders  of  that  shipment. 
Instead,  consider  such  circumstances  in 


determining  the  appropriate  reduction,  if 
any.  under  $381.2  (Mitigating  Role).". 

10.  Synopsis  of  Proposed 
Amendment:  This  amendment  revises 
the  Introductory  Commentary  of 
Chapter  Three.  Part  B  (Role  in  the 
Offense);  Section  3B1.2  (Mitigating 
Role);  and  the  Commentary  to  §  3B1.2  to 
provide  clearer  definitions  of  the 
defendants  who  merit  a  mitigating  role 
reduction. 

Proposed  Amendment:  The 
Introductory  Commentary  to  Chapter 
Three,  Part  B,  is  amended  by  deleting: 

"When  an  offense  is  committed  by  more 
than  one  participant,  $  381. 1  or  $  381.2  (or 
neither)  may  apply.", 

and  inserting  in  lieu  thereof: 

"In  the  case  of  criminal  activity  involving 
more  than  one  participant,  §  381.1  or  $  381.2, 
or  neither  section,  may  apply.  When  the 
criminal  activity  involves  only  one 
participant,  or  only  participants  of  roughly 
equal  culpability,  neither  §  381.1  nor  $381.2 
will  apply.  In  some  cases,  some  participants 
in  a  criminal  activity  may  receive  an  upward 
adjustment  in  offense  level  under  $  381.1, 
other  participants  may  receive  a  downward 
adjustment  in  offense  level  under  $  381.2. 
and  still  other  participants  may  receive  no 
adjustment.  Section  381.3  may  apply  to 
offenses  committed  by  any  number  of 
participants. 

Sections  381.1  (Aggravating  Role)  and 
381.2  (Mitigating  Role)  a;>ithorize  an  increase 
or  decrease  in  offense  level  for  a  defendant 
who  qualifies  as  having  an  aggravating  or 
mitigating  role,  respectively,  in  the  criminal 
activity  for  which  he  is  accountable  under 
S  lBl.3  (Relevant  Ck)nduct).  These  sections 
are  designed  to  work  in  conjunction  with 
$  lBl.3.  Section  181.3  focuses  upon  the  acts 
and  omissions  in  which  the  defendant 
participated  (i.e.,  that  he  committed,  aided, 
abetted,  counseled,  commanded,  induced, 
procured  or  willfully  caused)  and,  in  the  case 
of  a  jointly-undertaken  criminal  activity,  the 
acts  and  omissions  of  others  in  furtherance 
of  the  jointly-undertaken  criminal  activity 
that  were  reasonably  foreseeable.  Within  the 
context  of  that  criminal  activity,  $§  381.1 
(Aggravating  Role)  and  381.2  (Mitigating 
Role)  focus  upon  the  role  and  relative 
culpability  of  the  defendant. 

To  determine  whether  a  defendant 
qualifies  for  an  increase  under  $  381.1  or  a 
decrease  under  $  381.2  requires  a 
comparative  judgment.  The  role  and  relative 
culpability  of  the  defendant  must  be  assessed 
in  relation  to  the  criminal  activity  for  which 
he  is  being  held  accountable  under  $  lBl.3 
(Relevant  Conduct). 

For  example,  in  a  controlled  substance 
trafficking  offense,  the  Chapter  Two  offense 
level  for  Defendant  A  who.  acting  alone, 
purchases  and  resells  1000  kilograms  of 
marihuana  is  level  32.  The  same  Chapter 
Two  offense  level  applies  to  Defendant  8,  a 
hired  hand  whose  only  role  was  to  assist  in 
offloading  the  ship  upon  which  the 
marihuana  was  imported:  Defendant  C,  a 
hired  hand  whose  only  role  was  as  a 
deckhand  on  that  ship;  and  Defendant  D,  a 
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hired  hand  whose  only  role  was  to  act  as  a 
lookout  for  that  unloading.  Defendant  E,  who 
organized  the  importing  of  the  marihuana, 
also  receives  the  same  Chapter  Two  offense 
level,  provided  that  he  was  involved  only  in 
importing  that  one  shipment.  Although  the 
quantity  of  marihuana  involved  for  each  of 
these  defendants  (and  thus  the  Chapter  Two 
offense  level)  is  identical,  criminal  justice 
decisionmakers  traditionally  have 
distinguished  among  such  defendants  in 
imposing  sentence  to  take  into  account  their 
relative  culpability  (based  on  their  respective 
roies).  For  example,  Defiandant  E  logically 
would  be  seen  as  having  a  more  culpable  role 
because  he  recruited  and  managed  others. 
Defendant  A,  who  acted  alone,  would  receive 
no  role  adjustment.  Defendants  8,  C  and  D 
logically  would  be  seen  as  having  less 
culpable  roles.  Sections  381. 1  (Aggravating 
Role)  and  381.2  (Mitigating  Role)  are 
designed  to  provide  the  court  with  the  ability 
to  make  appropriate  adjustments  in  offense 
levels  on  the  basis  of  the  defendant's  role  and 
relative  culpability  in  the  criminal  activity 
for  which  he  is  accountable  under  $  1B1.3 
(Relevant  Conduct)'.". 

Section  3Bl.2(a)  is  amended  by 
deleting  "in  any  criminal  activity". 

Section  3Bl.2(b)  is  amended  by 
deleting  "in  any  criminal  activity". 

Section  3B1.2  is  amended  by  aeleting 
"In  cases  falling  between  (a)  and  (b), 
decrease  by  3  levels.". 

The  Commentary  to  §  3B1.2  captioned 
"Application  Notes"  is  amended  by 
renumbering  Note  4  as  Note  9;  and  by 
deleting  Notes  1-3  and  inserting  in  lieu 
thereof: 

"1.  This  section  provides  a  downward 
adjustment  in  offense  level  for  a  defendant 
who  has  a  mitigating  (minimal  or  minor)  role 
in  the  criminal  activity  for  which  the 
defendant  is  accountable  under  $  lBl.3 
(Relevant  Conduct).  One  factor  that 
determines  whether  a  defendant  warrants  a 
mitigating  role  adjustment  is  the  defendant's 
role  and  relative  culpability  in  comparison 
with  other  participants,  including  any 
unindicted  participants,  in  the  criminal 
activity.  'ParUcipant'  u  defined  in  the 
Commentary  to  $  381. 1  (AggravaUng  Role). 

The  fact  that  the  conduct  of  one  participant 
warrants  an  upward  adjustment  for  an 
aggravating  role  (§  381.1)  or  warrants  no 
adjustment,  does  not  necessarily  mean  that 
another  participant  must  be  assigned  a 
downward  adjustment  for  a  mitigating  role. 
Example:  Defendant  A  plans  a  t>aiak  robbery 
and  hires  Defendant  8  to  commit  the  robbery. 
Defendant  8  commits  the  actual  robbery. 
Both  defendants  plead  guilty  to  bank  robbery, 
and  each  has  a  Chapter  Two  offense  level  of 
24.  Although  Defendant  B  nuay  be  less 
culpable  than  Defendant  A  who  will  receive 
an  upward  adjustment  under  $  3B1.1 
(Aggravating  Role),  Defendant  B  does  not 
have  a  minimal  or  minor  role  in  respect  to 
the  robbery. 

2.  The  following  is  a  non-exhausbve  list  of 
characteristics  that  ordinarily  are  associated 
with  a  mitigating  role: 

(A)  The  defendant  performed  only 
unskilled  and  unsophisticated  tasks; 


(B)  The  defendant  had  no  dacisioa-making 
authority  or  responsibility; 

(Q  Total  compensation  to  the  defendant 
was  small  in  amount  (,  i.e..  value  of  $1,000 
or  less,  generally  in  the  fbnn  of  a  Oat  feel; 
and 

(D)  The  defendant  did  not  exerciae  any 
supervision  over  other  participant(s). 

In  addition,  although  not  determinative,  a 
defendant's  lack  of  knowledge  or 
understanding  of  the  scope  and  structure  of 
the  criminal  activity  and  of  the  activities  of 
others  may  be  indicative  of  a  mitigating  role. 

3.  With  regard  to  offenses  involving 
contraband  (including  controlled 
substances),  a  defendant  who 

(A)  sold,  or  played  a  substantial  part  in 
negotiating  the  terms  of  the  sale  ot  the 
contraband; 

(8)  had  an  ownership  interest  in  any 
portion  of  the  contraband;  or 

(C)  financed  any  aspect  of  the  criminal 
activity 

shall  not  receive  a  mitigating  role  adjustment 
below  the  Chapter  Two  offiense  level  that  the 
defendant  would  have  received  for  the 
quantity  of  contraband  that  the  defendant 
sold,  negotiated,  or  owned,  or  for  that  aspect 
of  the  criminal  activity  that  the  defendant 
financed  because,  with  regard  to  those  acts, 
the  defendant  has  acted  as  neither  a  minimal 
nor  a  minor  participant 

For  example,  •  defendant  who  sells  100 
grams  of  cocaine  and  who  is  held 
accountable  under  $  181.3  (Relevant 
Conduct)  for  only  that  quantity  shall  not  be 
considered  for  a  mitigating  role  adjustment 
In  contrast,  a  defendant  who  sells  100  grams 
of  cocaine,  but  who  is  held  accountable, 
pursuant  to  $  181.3,  for  a  jointly  undertaken 
criminal  activity  involving  5  kilograms  of 
cocaine  may.  if  otherwise  qualified,  be 
considered  for  a  mitigating  role  adjustment  in 
respect  to  that  jointly  undertaken  criminal 
activity,  but  the  resulting  offense  level  may 
not  be  less  than  the  Chapter  Two  offense 
level  for  the  100  grams  of  cocaine  that  the 
defendant  sold. 

4.  A  defendant  who  is  entrusted  with  • 
quantity  of  contraband  for  purposes  of 
transporting  such  contraband  (e.g.,  a  courier 
or  mule),  shall  not  receive  a  minimal  role 
adjustment  for  that  quantity  of  contraband 
that  the  defendant  transported.  If  such  a 
defendant  otherwise  qualifies  for  a  mitigating 
role  adjustment,  consideration  may  be  given 
to  a  minor  role  adjustment. 

5.  [Option  1 :  This  section  does  not  apply 
if  the  defendant  possessed  a  firearm  or 
directed  or  induced  another  participant  to 
possess  a  firearm  in  connection  with  the 
criminal  activity.) 

[Option  2:  A  defendant  who  possessed  a 
firearm  or  directed  or  induced  another 
participant  to  possess  a  firearm  in  connection 
with  the  criminal  activity  shall  not  receive  a 
minimal  role  adjustment  If  such  a  defendant 
otherwise  qualifies  for  a  mitigating  role 
adjustment,  consideration  may  be  given  to  a 
minor  role  adjustment) 

6.  To  qualify  for  a  minimal  role  adjustment 
under  subsection  (a),  the  defendant  must  be 
one  of  the  least  culpable  of  the  participants 
in  the  criminal  activity  within  the  scope  of 

$  1B1.3  (Relevant  Conduct).  Such  defendanU 
ordinarily  must  have  all  of  the  characteristics 


consistent  with  a  mitigating  role  listed  in 
Application  Note  2(a)-(d)  above. 

7.  To  quahfy  for  a  minor  role  adjustment 
under  subsection  (b),  the  defendant  must  be 
one  of  the  less  culpable  participants  in  the 
criminal  activity  within  the  scope  of  $  lBl.3 
(Relevant  Conduct),  but  have  a  role  that 
cannot  be  described  as  minimal.  Such 
defendants  ordinarily  must  have  most  of  the 
characteristics  listed  in  Application  Note 
2(a)-(d)  above. 

8.  Consistent  with  the  structure  of  the 
guidelines,  the  defendant  bears  the  burden  of 
persuasion  in  establishing  entitlement  to  a 
mitigating  role  adjustment  In  determining 
whether  a  mitigating  role  adjustment  is 
warranted,  the  court  should  consider  all  of 
the  available  fects,  including  any  information 
arising  from  the  circumstances  of  the 
defendant's  arrest  that  may  be  relevant  to  a 
determination  of  the  defendant's  role  in  the 
o&nse.  In  weighing  the  totality  of  the 
circumstances,  a  court  may  consider  a 
defendant's  assertion  of  facts  that  supports  a 
mitigating  role  adjustment  However,  a  court 
is  not  required  to  find,  based  solely  on  the 
defendant's  t>are  assertion,  that  such  a  role 
adjustment  is  warranted.". 

The  Commentary  to  S  3B1.2  captioned 
"Background"  is  amended  by  deleting 
"a  defendant  who  plays  a  part  in 
committing  the  offense  that  makes  him 
substantially  less  culpable  than  the 
average  participant"  and  inserting  in 
heu  thereof  "participants  in  the 
criminal  activity  within  the  scope  of 
§  lBl.3  (Relevant  Conduct)". 

Money  Laundering  Offenses 

Chapter  Two,  Part  S  (Money 
Laundering  and  Monetary  Transactioa 
Reporting) 

11.  Synopsis  of  Proposed 
Amendment:  This  amendment  revises 
and  consolidates  §§2S1.1  (Laundering 
of  Monetary  Instruments)  and  2S1.2 
(Engaging  in  Monetary  Transactions  in 
Property  Derived  from  Specified 
Unlawful  Activity),  relating  the  offense 
levels  more  closely  to  the  offense  level 
for  the  underlying  offense  fit>m  which 
the  funds  were  derived.  In  cases  that 
involved  nothing  more  than  depositing 
proceeds  from  criminal  conduct  into  the 
defendant's  bank  account,  the  offense 
level  for  the  financial  transaction 
offense  generally  would  be  the  same  as 
the  offense  level  for  the  underlying 
criminal  conduct.  An  enhancement  is 
provided  if  the  offense  was  designed  to 
conceal  or  disguise  the  proceeds  of 
criminal  activity.  An  additional 
enhancement  is  provided  if  the  ofEanse 
involved  sophisticated  money 
laiuidering. 

Pmposed  Amendment:  Sections  2S1.1 
and  2S1.2  are  deleted  in  their  entirety 
and  the  following  is  inserted  in  lieu 
thereof: 
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"$  2S1.1.  Laundering  of  Monetary 
Instnunents;  Engaging  in  Monetary 
Transactions  in  Property  Derived  From 
Unlawful  Activity 

(a)  Base  Offense  Level  (Apply  the  greatest). 

(1)  The  offense  level  for  the  underlying 
offense  from  which  the  funds  were  derived, 
if  the  defendant  committed  the  underlying 
offense  (or  otherwise  would  be  accountable 
for  the  conunission  of  the  underlying  offense 
under  §  lBl.3  (Relevant  Conduct))  and  the 
offense  level  for  that  offense  can  be 
determined;  or 

(2)  12  plus  the  number  of  offense  levels 
from  the  table  in  S  2F1.1  (Fraud  and  Deceit) 
corresponding  to  the  value  of  the  funds,  if  the 
defendant  knew  or  believed  that  the  funds 
were  the  proceeds  of  an  unlawful  activity 
involving  the  manufacture,  importation,  or 
distribution  of  narcotics  or  other  controlled 
substances;  or 

(3)  8  plus  the  number  of  offense  levels  frt)m 
the  table  in  S  2F1.1  (Fraud  and  Deceit) 
corresponding  to  the  value  of  the  funds. 

(b)  Specific  Offense  Characteristics  (Apply 
the  Greater): 

(1)  If  the  defendant  knew  or  believed  that 
(A)  the  transactions  were  designed  in  whole 
or  in  part  to  conceal  or  disguise  the  proceeds 
of  criminal  conduct,  or  (B)  the  funds  were  to 
be  used  to  promote  further  criminal  activity, 
increase  by  2  levels. 

(2)  If  subsection  (b)(1)(A)  is  applicable  and 
the  offense  (A)  involved  placement  of  funds 
into,  or  movement  of  funds  through  or  from 
a  company  or  financial  institution  outside 
the  United  States,  or  (B)  otherwise  Involved 
a  sophisticated  form  of  money  laundering, 
increase  by  2  levels. 

Commentary 

Statutory  Provisions:  18  U.S.C  S§  1956, 
1957. 

Applicatior}  Notes 

1.  For  purposes  of  this  guideline,  'value  of 
the  funds'  means  the  amount  of  the  funds 
involved  in  the  financial  or  monetary 
transaction  that  were  derived  frt)m  or 
believed  to  have  been  derived  frnm  specified 
unlawful  activity. 

When  the  total  proceeds  from  criminal 
conduct  are  involved  in  the  financial  or 
monetary  transaction,  the  value  of  the  funds 
is  ordinarily  equal  to  the  total  proceeds  from 
the  criminal  conduct.  For  example,  in  the 
case  of  funds  that  are  the  proceeds  from  sales 
of  contraband  substances,  the  value  of  the 
funds  is  equal  to  the  total  proceeds. 

When  a  financial  or  monetary  transaction 
Involves  legitimately  derived  funds  that  have 
been  commingled  with  criminally  derived 
funds,  the  value  of  the  funds  is  the  amount 
of  the  criminally  derived  funds,  not  the  total 
amount  of  the  commingled  funds.  For 
example,  if  the  defendant  deposited  $50,000 
derived  frtim  a  bribe  together  with  S25,000  of 
legitimately  derived  funds,  the  value  of  the 
funds  is  SSO.OOO,  not  $75,000. 

In  certain  cases  involving  frnud,  the  total 
proceeds  from  the  offense  may  exceed  the 
amount  of  loss  caused  by  the  offense  (e.g.,  the 
defendant  fraudulently  sold  stock  for 
$200,000  that  was  worth  only  $100,000  and 
deposited  the  $200,000  in  a  bank).  The  value 
of  the  funds  shall  be  presumed  to  be  equal 


to  the  total  proceeds  from  the  offense. 
However,  if  the  defendant  is  able  to  establish 
that  the  loss  caused  by  the  oSiense,  as  defined 
In  S  2F1.1  (Fraud  and  Deceit),  was  less  than 
the  total  proceeds  from  the  offense,  the  loss 
from  the  offense  shall  be  used  as  the  value 
of  the  funds. 

2.  If  the  defendant  is  to  be  sentenced  both 
on  a  count  for  an  offense  bora  which  the 
funds  were  derived  and  on  a  count  under  this 
guideline,  the  counts  will  be  grouped 
together  under  subsection  (c)  of  §  3D1.2 
(Groups  of  Closely-Related  Counts). 

3.  Subsection  (b)(1)(A)  is  intended  to 
provide  an  increase  for  those  cases  that 
involve  actual  money  laundering,  i.e.,  efforts 
to  make  aiminally  derived  funds  appear  to 
have  a  legitimate  source.  This  subsection  will 
apply,  for  example,  when  the  defendant 
conducted  a  transaction  through  a  straw 
party  or  a  front  company,  concealed  a 
money-laundering  transaction  in  a  legitimate 
business,  or  used  an  alias  or  otherwise 
provided  false  information  to  disguise  the 
true  source  or  ownership  of  the  funds. 

4.  In  order  for  subsection  (b)(1)(B)  to  apply, 
the  defendant  must  have  known  or  believed 
that  the  funds  would  be  used  to  promote 
further  criminal  activity,  i.e.,  criminal 
activity  beyond  the  underlying  acts  frtjm 
which  the  funds  were  derived. 

5.  Subsection  (b)(2)  is  designed  to  provide 
an  additional  increase  for  those  money 
laundering  cases  that  are  more  difficult  to 
detect  because  sophisticated  steps  were  taken 
to  conceal  the  origin  of  the  money. 
Subsection  (b)(2)(B)  will  apply,  for  example, 
if  the  offense  involved  the  layering  of 
transactions,  i.e.,  the  creation  of  two  or  more 
levels  of  transaction  that  were  intended  to 
appear  legitimate. 

Background:  The  statutes  covered  by  this 
guideline  were  enacted  as  part  of  the  Anti- 
Drug  Abuse  Act  of  1986  and  prohibit 
financial  and  monetary  transactions 
involving  funds  that  are  the  proceeds  of 
'specified  unlawful  activity.'  These  statutes 
cover  a  wide  range  of  conduct.  For  example, 
they  apply  to  large-scale  operations  that 
engage  in  international  laundering  of  illegal 
drug  proceeds.  They  also  apply  to  a 
defendant  who  deposits  $11,000  of 
fraudulently  obtained  funds  in  a  bank.  In 
order  to  achieve  proportionality  in 
sentencing,  this  guideline  generally  starts 
from  a  base  offense  Jevel  equivalent  to  that 
which  would  apply  to  the  specified  unlawful 
activity  from  which  the  funds  were  derived. 
The  specific  offense  characteristics  provide 
enhancements  if  the  offense  was  designed  to 
conceal  or  disguise  the  proceeds  of  criminal 
conduct  and  if  the  offense  involved 
sophisticated  money  laundering.". 

More  Than  Minimal  Planning 

Chapter  One,  Part  B  (General 
Application  Principles)  and  Chapter 
Two,  Parts  A  (Offenses  Against  the 
Person),  B  (Offenses  Involving 
Property),  and  F  (Offenses  Involving 
Fraud  or  Deceit) 

12(A).  Synopsis  of  Proposed 
Amendment:  This  amendment  revises 
the  specific  offense  characteristic  "more 
than  minimal  planning"  to  distinguish 


better  those  defendants  whose 
culpability  warrants  an  enhancement  for 
this  factor.  The  cunent  specific  offense 
characteristic  has  been  criticized  as 
overly  broad,  not  well  defined,  and 
subject  to  inconsistent  application. 

Proposed  Amendment:  The 
Commentary  to  §  IBI.I  captioned 
"Application  Notes"  is  amended  in 
Note  1(f)  by  deleting  the  first  two 
paragraphs  and  inserting  in  lieu  thereof: 

'"Sophisticated  planning*  means  planning 
that  is  complex,  extensive,  or  meticulous."; 

in  the  second  (formerly  third)  paragraph 
by  deleting  the  second  sentence  and 
inserting  in  heu  thereof: 

"By  contrast,  luring  the  victim  to  an 
isolated  location  by  pretending  to  be  a 
prospective  customer  would  constitute 
sophisticated  planning.": 

in  the  third  (formerly  fourth)  paragraph 
by  deleting  "more  than  minimal" 
wherever  it  appears  and  inserting  in  Heu 
thereof  in  each  instance 
"sophisticated"; 

and  by  deleting  the  fourth  (formerly 
fifth)  and  fifth  (formerly  sixth) 
paragraphs  and  inserting  in  lieu  thereof; 

"In  a  theft,  going  to  a  secluded  area  of  a 
store  to  conceal  the  stolen  item  in  one's 
pocket  would  not,  by  itself,  constitute 
sophisticated  planning.  By  contrast, 
fashioning  a  special  device  to  conceal  the 
stolen  property  would  coij*titute 
sophisticated  planning. 

In  an  embezzlement,  making  a  false  book 
entry  to  conceal  the  offense  entry  would  not, 
by  itself,  constitute  sophisticated  planning. 
By  contrast,  maintaining  dual  accounting 
books;  engaging  in  transactions  through 
corporate  shells;  using  offshore  bank 
accounts;  or  creating  purchase  orders  to,  and 
invoices  from,  a  dummy  corporation  for 
merchandise  that  was  never  delivered  to 
conceal  an  embezzlement  would  constitute 
sophisticated  planning.". 

Section  2A2.2(b)(l)  is  amended  by 
deleting  "more  than  minimal"  and 
inserting  in  lieu  thereof  "sophisticated". 

The  Commentary  to  §  2A2.2  captioned 
"Application  Notes"  is  amended  in 
Note  2  by  deleting  "more  than  minimal" 
and  inserting  in  lieu  thereof 
"sophisticated". 

Section  281. 1(b)(5)(A)  is  amended  by 
deleting  "more  than  minimal"  and 
inserting  in  lieu  thereof  "sophisticated". 

The  Commentary  to  §  2B  1.1  captioned 
"Application  Notes"  is  amended  in 
Note  1  by  deleting  "More  than  minimal" 
and  inserting  in  lieu  thereof 
"Sophisticated". 

The  Commentary  to  §  2B1.1  captioned 
"Application  Notes"  is  amended  by 
deleting  Note  13;  and  by  renumbering 
Note  14  as  Note  13. 

The  Commentary  to  §  2B  1.1  captioned 
"Background"  is  amended  by  deleting 
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the  second  paragraph  and  inserting  in 
lieu  thereof: 

"The  guidelines  also  provide  an 
enhancement  for  sophisticated  planning,  a 
factor  related  to  the  culpability  of  the 
offender  and  often  to  an  increased  difficulty 
of  detection  and  proof.". 

Section  2B1. 3(b)(3)  is  amended  by 
deleting  "more  than  minimal"  and 
inserting  in  heu  thereof  "sophisticated". 

The  Commentary  to  §  2B1.3  captioned 
"Application  Notes"  is  amended  in 
Note  1  by  deleting  "More  than  minimal" 
and  inserting  in  lieu  thereof 
"Sophisticated". 

Section  2B2.1(b)(l)  is  amended  by 
deleting  "more  than  minimal"  and 
inserting  in  Ueu  thereof  "sophisticated". 

The  Commentary  to  §  2B2.1  captioned 
"Application  Notes"  is  amended  in 
Note  1  by  deleting  "More  than  minimal" 
and  inserting  in  heu  thereof 
"Sophisticated". 

Section  2F1. 1(b)(2)  is  amended  by 
deleting  "(A)  more  than  minimal 
planning,  or  (B)  a  scheme  to  defraud 
more  than  one  victim"  and  by  inserting 
in  lieu  thereof  "sophisticated  planning". 

The  Commentary  to  §  2F1.1  captioned 
"Apphcation  Notes"  is  amended  in 
Note  2  by  deleting  "'More  than  minimal 
planning'  (subsection  (b)(2)(A))"  and 
inserting  in  lieu  thereof  "'Sophisticated 
planning'". 

The  Commentary  to  §  2F1.1  captioned 
"Application  Notes"  is  amended  by 
deleting  Notes  3  and  18;  and  by 
renumbering  the  remaining  notes 
accordingly. 

The  Commentary  to  §  2F1.1  captioned 
"Background"  is  amended  in  the  first 
paragraph  by  deleting  the  second 
sentence. 

The  Commentary  to  §  2F1.1  captioned 
"Background"  is  amended  by  deleting 
the  second  paragraph  and  inserting  in 
lieu  thereof: 

"The  extent  to  which  an  offense  involved 
sophisticated  planning  is  related  to  the 
culpability  of  the  offender  and  often  to  an 
increased  difficulty  of  detection  and  proof 
Accordingly,  the  guideline  provides  an 
enhancement  for  sophisticated  planning.". 

(B).  Synopsis  of  Proposed 
Amendment:  This  amendment  raises  the 
base  offense  level  in  §  2B1.1  (Larceny, 
Embezzlement,  and  Other  Forms  of 
Theft;  Receiving,  Transporting, 
Transferring,  Transmitting,  or 
Possessing  Stolen  Property)  from  level  4 
to  level  6  (the  same  as  in  §  2F1.1  (Fraud 
and  Deceit)),  and  conforms  the  loss  table 
in  S  2B1.1  to  that  in  §  2F1.1.  The  effect 
is  that  the  offense  levels  from  these 
guidelines  will  be  the  same  regardless  of 
the  amount  of  loss.  Currently,  where  the 
loss  is  $1,000  or  more,  §§  2B1.1  and 
2F1.1  provide  the  same  offense  levels. 


Where  the  loss  is  $1,000  or  less,  §  2B1.1 
generally  provides  an  offense  level  that 
is  1  or  2  levels  lower  than  §  2F1.1.  For 
example,  the  theft  of  a  $500  check  has 
an  offense  level  of  5  under  §  2B1.1,  but 
the  forgery  of  that  check  has  an  offense 
level  of  6  imder  §  2F1.1.  Under  this 
amendment,  these  offenses  would  be 
treated  more  consistently.  Section  2B1.3 
(which  has  the  same  structure  as 
§  2B1.1)  is  amended  to  conform. 

Proposed  Amendment:  Section 
2Bl.l(a)  is  amended  by  deleting  "4"  and 
inserting  in  Heu  thereof  "6". 

Section  2Bl.l(b)  is  amended  by 
deleting  subdivision  (1)  and  inserting  in 
lieu  thereof  the  following: 

"(1)  If  the  loss  exceeded  $2,000,  increase 
the  offense  level  as  follows: 


Loss  (apply  the  greatest) 

Increase  in 
level 

(A)  $2,000  or  less  

No  increase 

(B)  More  than  $2,000 

Add  1. 

(C)  More  than  $5,000 

Add  2. 

(D)  More  than  $10,000 

Adds. 

(E)  More  than  $20,000 

Add  4. 

(F)  More  than  $40,000  

Adds. 

(G)  More  than  $70,000  

Add  6. 

(H)  More  than  $120,000 

Add?. 

(1)  More  than  $200,000  

Add  8. 

(J)  More  than  $350,000  

Add  9. 

(K)  More  than  $500,000 

Add  10. 

(L)  More  than  $800,000 

Add  11. 

(M)  More  than  $1,500,000  

(N)  More  than  $2,500,000 

(0)  More  than  $5,000,000  

(P)  More  than  $10,000,000 

(Q)  More  than  $20,000,000  

(R)  More  than  $40,000,000 

(S)  More  than  $80.000,000 

Add  12. 
Add  13. 
Add  14. 
Add  15. 
Add  16. 
Add  17. 
Add  18.". 

Section  2B1.1  (b)(2)  is  amended  by 
deleting  ";  but  if  the  resulting  offense 
level  is  less  than  7,  increase  to  lejyel  7". 

Section  2Bl,l(b)  is  amended  by 
deleting  subdivision  (4);  and  by 
renumbering  subdivision  (5)  as 
subdivision  (4). 

The  Commentary  to  §  2B1.1  captioned 
"Application  Notes"  is  amended  by 
deleting  Note  6;  and  by  renumbering  the 
remaining  notes  accordingly. 

Section  2Bl.3(a)  is  amended  by 
deleting  "4"  and  inserting  in  lieu 
thereof  "6". 

Section  2B  1.3(b)  is  amended  by 
deleting  subdivision  (2);  and  by 
renumbering  subdivision  (3)  as 
subdivision  (2). 

The  Commentary  to  §  2B  1.3  captioned 
"Application  Notes"  is  amended  by 
deleting  Note  3;  and  by  renumbering 
Note  4  as  Note  3. 

(C).  Issue  for  Comment:  The 
Commission  invites  comment  as  to 
whether  the  loss  tables  in  §§  2B1.1 
(Larceny,  Embezzlement,  and  Other 
Forms  of  Theft;  Receiving,  Transporting, 
Transferring,  Transmitting,  or 


Possessing  Stolen  Property),  2F1.1 
(Fraud  and  Deceit;  Forgery;'Offenses 
Involving  Altered  or  Counterfeit 
Instruments  Other  than  Counterfeit 
Bearer  Obligations  of  the  United  States), 
and  2T4.1  (Tax  Table)  should  be  revised 
to  provide  one-level  increases  with  a 
more  uniform  slope  from  small  to  large 
offenses  (Option  1).  Some  commentators 
have  noted  that  the  slope  of  the  current 
loss  tables  is  not  uniform  throughout  the 
range  of  loss  in  the  tables.  Or,  should 
the  loss  tables  in  §§  2B1.1,  2F1.1,  and 
2T4.1  be  revised  to  provide  two-level 
increases  with  a  more  uniform  slope 
from  small  to  large  offenses  (Option  2)? 
A  loss  table  with  2-leveI  increments,  as 
in  the  drug  quantity  tables  in  §  2D1.1 
and  the  precursor  and  essential 
chemical  table  in  §  2D1.11,  might 
simplify  guideUne  application. 
Examples  illustrating  loss  tables  with 
more  uniform  slopes  for  Options  1  and 
2  are  shown  below.  These  examples 
assume  that  the  base  offense  level  for 
§  2B1.1  is  raised  from  4  to  6  as  proposed 
in  Part  B  of  this  amendment.  If  not,  two 
additional  divisions  in  the  table  for 
§  2B1.1  would  be  necessary  at  the  lower 
end. 

[Option  1:  Sections  2B1. 1(b)(1)  and 
2F1. 1(b)(1)  are  deleted  and  the 
following  is  inserted  in  lieu  thereof: 

"(1)  If  the  loss  exceeded  $1,500,  increase 
the  offense  level  as  follows: 


Loss  (apply  the  greatest) 

Increase  in 
level 

(A)  $1,500  or  less  

No  Increase. 

(B)  More  than  $1,500 

Add  1. 

(C)  More  than  $2,500 

Add  2. 

(D)  More  than  $4,500 

Adds. 

(E)  More  than  $8,000 

Add  4. 

(F)  More  than  $15,000  

Adds. 

(G)  More  than  $25,000  

Add  6. 

(H)  More  than  $45.000 

Add  7. 

(1)  More  than  $80,000  

Add  8. 

(J)  More  than  $150,000  

Add9 

(K)  More  ttian  $250,000 

Add  10. 

(L)  More  than  $450,000  

Add  11. 

(M)  More  than  $800,000  

Add  12. 

(N)  More  than  $1,500,000 

Addis. 

(0)  More  than  $2,500,000  

Add  14. 

(P)  More  than  $4,500,000 

Addis. 

(0)  More  than  $8,000,000  

Add  16. 

(R)  More  than  $15,000,000 

Add  17. 

(S)  More  than  $25,000,000 

Add  18. 

(T)  More  than  $45,000,000  

Add  19. 

(U)  More  than  $80,000,000 

Add  20.". 

The  table  in  §  2T4.1  is  deleted  and  the 
following  is  inserted  in  lieu  thereof: 


Tax  k>5s  (apply  the  greatest) 


(A)  $1,500  or  less  

(B)  More  than  $1,500 

(C)  More  than  $2,500 

(D)  More  than  $4,500 

(E)  More  than  $8,000 


Increase  in 
level 


Add  6. 
Add?. 
Add  8. 
Add  9. 
Add  10 
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Tax  loss  (app<y  tie  greatest) 

iTKreesein 
level 

(F)  Mofe  than  $15,000  

Add  11. 

(G)  More  than  $25,000  

Add  12 

(H)  More  t»ar>  $45,000  .„ 

Addis. 

(1)  More  than  $80,000  

Add  14. 

(J)  MorB  than  $150,000  

Addis. 

(K)  More  than  $250,000  ..._ 

Addis. 

(L)  More  than  $450,000  

Add  17. 

(M)  More  than  $800,000  

Addis. 

(N)  More  than  $1,500.000 

Add  19. 

(0)  More  than  $2,500,000  

Add  20. 

(P)  More  than  $4.500.000 

Add  21. 

(Q)  More  than  $8,000,000  

Add  22. 

(R)  More  than  $15,000,000 

Add  23. 

(S)  More  than  $25,000,000 

Add  24. 

(T)  More  than  $45,000.000 

Add  25. 

(U)  More  than  $80.000X)00 

Add26.r. 

[Option  2:  Section  2B1. 1(b)(1)  and 
2Fl.  1(b)(1)  are  deleted  and  the 
following  is  inserted  in  lieu  thereof: 

"(1)  If  the  loss  exceeded  $2,500,  increase 
the  offense  level  as  follows: 


Loss  (apply  the  greatest) 

Increase  In 
level 

(A)  $2,500  or  less  

(B)  More  than  $2,500  . 

(C)  More  than  $8,000 

(D)  More  than  $25,000 

Nolncreese. 
Add  2. 
Add  4. 
Add  6 

(E)  More  than  $80,000 

Adds 

(F)  More  than  $250,000  

(G)  More  than  $800,000  

(H)  More  than  $2,500,000 

(1)  More  than  $8,000,000  

(J)  More  than  $25,000,000  

(K)  Mora  than  $80,000,000 

Add  10. 
Add  12. 
Add  14. 
Addis. 
Addis. 
Add  20.". 

The  table  in  §  2T4.1  is  deleted  and  the 
following  is  inserted  in  lieu  thereof: 


Tax  loss  (apply  the  greatest) 


Offense 
level 


6 
S 
10 
12 
14 
16 
18 
20 
22 
24 
26.".J 


(A)  $2,500  or  less 

(B)  More  than  $2,500  

(C)  More  than  $8,000 „ 

(D)  More  than  $25,000 

(E)  More  than  $80,000  _ 

(F)  More  than  $250,000  „ 

(G)  More  than  $800,000 

(H)  More  than  $2,500,000 

(I)  More  than  $8,000,000  

(J)  More  than  $25,000,000 

(K)  More  than  $80,000,000  

Career  OfiEenders 

Chapter  Four,  Fart  B  (Career  Ofifenders 
and  Criminal  Livelihood) 

13(A).  Synopsis  of  Proposed 
Amendment:  This  amendment  adds 
additional  background  commentary 
explaining  the  Commission's  rationale 
and  authority  for  §  4B1.1  (Career 
Offender).  The  amendment  responds  to 
a  recent  decision  by  the  United  States 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  in  United  States  v. 
Price.  990  F.2d  1367  p.C  Or.  1993).  In 
Price,  the  court  invalidated  application 


of  the  career  offender  guideline  to  a 
defendant  convicted  of  a  drug 
conspiracy  because  28  U.S.C  994(h), 
which  the  Commission  cites  as  the 
mandating  authority  for  the  career 
offender  guideline,  does  not  expressly 
refer  to  inchoate  offenses.  The  court 
indicated  that  it  did  not  foreclose 
Commission  authority  to  include 
conspiracy  offenses  under  the  career 
offender  guideline  by  drawing  upon  Its 
broader  guideline  promiilgation 
authority  in  28  U.S.C  994(a). 

Proposed  Amendment:  The 
Commentary  to  §  4B  1.1  captioned 
"Application  Notes"  is  amended  by 
repromulgating  Note  1. 

The  Commentary  to  §  4B1.1  captioned 
"Background"  is  amended  in  the  first 
sentence  by  deleting  ".  as  defined  in  the 
statute."  immediately  following 
"offenders";  in  the  second  sentence  by 
deleting  "mandate"  and  inserting  in  lieu 
thereof: 

"directive,  with  the  definition  of  a  career 
offender  tracking  in  large  part  the  criteria  set 
forth  in  28  U.S.C  994(h).  However,  in  accord 
with  its  general  guideline  promulgation 
authority  under  28  U.S.C  994(aH0.  and  its 
amendment  authority  under  28  U.S.C  994  (o) 
and  (p),  the  Commission  has  modified  this 
definition  in  several  respects  to  focus  more 
precisely  on  the  class  of  recidivist  offenders 
for  whom  a  lengthy  term  of  imprisonment  is 
appropriate  and  avoid  'unwarranted 
sentencing  disparities  among  defendants 
with  similar  records  who  have  been  found 
guilty  of  similar  criminal  conduct  *  •  • '  28 
U.S.C  991(b)(1)(B).  The  Commission's 
refinement  of  this  definition  over  time  is 
consistent  with  Congress"  choice  of  a 
directive  to  the  Commission  rather  than  a 
mandatory  minimum  sentencing  statute  ("The 
[Senate  )udiclaryj  Committee  believes  that 
such  a  directive  to  the  Commission  will  be 
more  effective;  the  guidelines  development 
process  can  assure  consistent  and  rational 
implementation  of  the  Committee's  view  that 
substantial  prison  terms  should  be  imposed 
on  repeat  violent  offenders  and  repeat  drug 
traffickers. '  S.  Rep.  No.  225,  98th  Cong.,  1st 
Sess.  175  (1983))"; 

by  deleting  "98-^^5"  and  inserting  in 
lieu  thereof  "No.  225";  by  deleting  ", 
128"  and  inserting  in  lieu  thereof  "; 
128";  by  deleting  ".  26. 515"  and 
inserting  in  lieu  thereof  ";  id.  at  26, 
515";  by  deleting  "26,  517-18"  and 
inserting  in  lieu  thereof";  id.  at  26, 
517-18";  and  by  beginning  a  new 
paragraph  with  the  fiflh  (formerly  third) 
sentence. 

(B).  Synopsis  of  Proposed 
Amendw.ent:  "This  amendment  revises 
§4Bl.l  (Career  Offender)  by  defining 
the  term  "offense  statutory  maximum"' 
as  the  statutory  maximum  prior  to  any 
enhancement  based  on  prior  criminal 
record.  That  is,  an  enhancement  of  the 
statutory  maximum  sentence  that  itself 
was  based  upon  the  defendant's  prior 


criminal  record  would  not  be  used  in 
determining  the  ofTense  level  under  this 
guideline.  This  avoids  what  appears  to 
be  unwarranted  double  counting.  It  is 
noted  that  when  the  instruction  to  the 
Commission  that  underlies  4B1.1  (28 
U.S.C.  994(h))  was  enacted  by  the 
Congress  in  1984,  the  enhanced 
maximum  sentences  provided  for 
recidivist  drug  offenders  (e.g.,  under  21 
U.S.C.  841)  did  not  exist. 

Proposed  Amendment:  The 
Commentary  to  S4B1.1  captioned 
"Application  Notes"  is  amended  in 
Note  2  by  deleting  the  first  sentence  and 
inserting  in  lieu  thereof: 

"'  'Offense  Statutory  Maximum,"  for  the 
purposes  of  this  guideline,  refers  to  the 
maximum  term  of  imprisonmunt  authorized 
for  the  offense  of  conviction  that  is  a  crime 
of  violence  or  controlled  substance  offense, 
not  including  any  increase  in  that  maximum 
term  under  a  sentencing  enhancement 
provision  that  applies  tiecause  of  the 
defendant's  prior  criminal  record  (such 
sentencing  enhancement  provisions  are 
contained,  for  example,  in  21  U.S.C 
841(a)(1)(B).  841(a)(1)(C).  841(a)(1)(D).  and 
844(a)).  For  example,  where  the  statutory 
maximum  term  of  imprisonment  under  21 
U.S.C  641(a)(1)(C)  is  increased  from  twenty 
years  to  thirty  years  because  the  defendant 
has  one  or  more  qualifying  prior  drug 
convictions,  the  'Offense  Statutory 
Maximum'  for  the  purposes  of  this  guideline 
is  twenty  years  and  not  thirty  years.". 

(C).  Synopsis  of  Proposed 
Amendment:  This  amendment  makes 
§  4B1.1  (Career  Offender)  more  of  a  true 
"recidivist"  provision  by  providing  that 
the  offenses  that  resulted  in  the  two 
qualifying  prior  convictions  must  be 
separated  by  an  intervening  arrest  for 
one  of  the  offenses.  Option  2  includes 
the  provisions  of  Option  1  but.  in 
addition,  broadens  the  portion  of  the 
career  offender  provision  for  prior 
convictions  of  a  crime  of  violence  or 
possession  of  a  weapon  during  and  in 
relation  to  a  drug  ofTense. 

Proposed  Amendment:  [Option  1: 
Section  4Bl.2(3)  is  amended  by 
inserting  immediately  before  the  period 
at  the  end  of  the  first  sentence: 

"and  the  offenses  resulting  in  those  two 
convictions  were  separated  by  an  intervening 
arrest  for  one  of  the  offenses  (i.e.,  the 
defendant  was  arrested  for  the  first  offense 
prior  to  committing  the  second  offense)".) 

[Option  2:  Section  4Bl.2(3)  is 
amended  by  inserting  immediately 
before  the  period  at  the  end  of  the  first 
sentence: 

"and  the  offenses  resulting  in  those  two 
convictions  were  separated  by  an  intervening 
arrest  for  one  of  the  offenses  (i.e.,  the 
defendant  was  arrested  for  the  first  offense 
prior  to  committing  the  second  offense). 
Provided,  that  in  the  case  of  a  prior  felony 
conviction  of  a  crime  of  violence,  any  such 
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amviction  countable  under  §4Al. 1(f)  is  also 
countable  under  this  provision.  In  addition, 
any  prior  conviction  for  carrying  or 
possessing  a  weapon  during  and  in  relation 
to  a  drug  trafficking  offense  is  to  be  counted 
separately  from  the  underlying  drug 
trafficking  offense"".] 

(D).  Synopsis  of  Proposed 
Amendment:  This  amendment  clarifies 
the  operation  of  §4Bl.2  (Definitions  of 
Terms  Used  in  Section  4B1.1)  and 
addresses  an  inter-circuit  conflict.  In 
United  States  v.  Fiore.  983  F.2d  1  (1st 
Cir.  1992),  the  First  Circuit  read  §4Bl.2 
to  include  all  types  of  burglary  despite 
the  express  listing  of  burglary  of  a 
dwelling  in  §4Bl.2(l)(ii).  In  contrast, 
the  Fourth  Circuit  has  held  that  burglary 
of  a  commercial  structure  is  not  a 
"crime  of  violence"  under  §4B1.2. 
United  States  v.  Talbott.  902  F.2d  1129 
(4th  Cir.  1990).  Similarly,  the  Tenth 
Circuit  has  held  that  non-residential 
burglary  is  not  a  crime  of  violence  imder 
§  4B1.2.  United  States  v.  Smith.  F.2d. 
No.  91-4169  (10th  Cir.  November  30, 
1993). 

In  addition,  the  phrase  "punishable 
by  imprisonment  for  a  term  exceeding 
one  year"  in  §4Bl.2(l)  is  redundant 
because  it  is  covered  by  the  requirement 
in  §  4B1.1  that  the  offense  be  a  felony. 
Moreover,  as  the  guideline  is  currently 
written,  the  phrase  "punishable by 
imprisonment  for  a  term  exceeding  one 
year"  is  used  in  subsection  (1)  but  not 
in  subsection  (2),  although  both 
subsections  actually  contain  the  same 
requirements.  This  drafting 
inconsistency  could  lead  to  confusion. 
Elimination  of  this  phrase  resolves  this 
issue. 

Proposed  Amendment:  Section 
4Bl.2(l)  is  amended  by  deleting 
"punishable  by  imprisonment  for  a  term 
exceeding  one  year". 

The  Commentary  to  §4B1.2  captioned 
"Application  Notes"  is  amended  in 
Note  2  by  inserting  the  following 
additional  paragraph  at  the  end: 

'The  term  'crime  of  violence'  includes 
burglary  of  a  dwelling  (including  any 
adjacent  outbuilding  considered  part  of  the 
dwelling).  It  does  not  include  other  kinds  of 
burglary.". 

(E).  Synopsis  of  Proposed 
Amendment:  This  amendment  revises 
§4B1.2  (Definitions  of  Terms  Used  in 
Section  4B1.1)  to  narrow  the  portion  of 
the  definition  of  crimes  of  violence  that 
"otherwise  involve  conduct  that 
presents  a  serious  risk  of  physical 
injury"  to  offenses  that  are  in  some 
respect  similar  to  the  offenses  expressly 
hsted.  Currently.  §  4Bl.2(l)  uses  the 
same  wording  to  define  crime  of 
violence  as  18  U.S.C.  924(e).  except  that 
in  S  4Bl.2(l)  the  Commission  restricted 
the  term  burglary  to  residential  burglary. 


However,  the  Third  Circuit  in  United 
States  V.  Parson,  955  F.2d  858  (3rd  Cir. 
1992)  has  pointed  out  that  AppHcation 
Note  2  calls  for  a  considerably  broader 
reading  of  the  definition  of  crime  of 
violence  than  is  set  forth  in  18  U.S.C. 
924(e),  when  this  statute  is  read  in 
conjunction  with  its  legislative  history. 
The  court  foimd  that  the  phrase  "or 
otherwise  involved  conduct  that 
presents  a  serious  potential  risk  of 
physical  injury  to  another"  in  18  U.S.C. 
924(e)  was  intended  to  cover  only 
o^enses  similar  to  those  expressly  listed 
and  that  the  wording  of  the  statute 
produces  this  result  under  the  principle 
of  statutory  construction  "ejusdem 
genesis."  Thus,  under  18  U.S.C.  924(e), 
crimes  not  traditionally  considered 
crimes  of  violence,  e.g..  crimes 
involving  reckless  or  negligent  child 
endangerment.  are  not  included. 
Although  the  guideline  itself  uses  the 
same  phraseology  as  the  statute,  current 
Application  Note  2  in  the  Commentary 
to  §4B1.2  sets  forth  a  broader  definition 
of  the  term  "otherwise  involved."  Thus, 
for  example,  driving  while  intoxicated 
or  recklessly  endangering  a  child  by 
leaving  it  alone  might  qualify  as  a  crime 
of  violence  under  the  definition  in 
§  4B1.2,  but  would  not  qualify  as  a 
crime  of  violence  under  18  U.S.C. 
924(e). 

Proposed  Amendment:  The 
Commentary  to  §  4B1.2  captioned 
"Application  Notes"  is  amended  in 
Note  2  by  deleting  the  first  paragraph 
and  inserting  in  lieu  thereof: 

"An  offense  may  be  a  'crime  of  violence' 
under  either  subsection  {l)(i)  or  subsection 
(l)(ii). 

Under  subsection  (l)(i),  a  'crime  of 
violence'  includes  an  offense  that  has  as  an 
element  the  use,  attempted  use.  or  threatened 
use  of  physical  force  against  the  person  of 
another.  For  example,  murder,  voluntary 
manslaughter,  kidnapping,  aggravated 
assault,  forcible  sex  offenses,  and  robbery  are 
included  under  this  subsection. 

Under  subsection  (l)(ii),  a  'crime  of 
violence'  includes  certain  listed  offenses: 
burglary  of  a  dwelling,  arson,  extortion,  and 
offienses  involving  the  use  of  explosives 
(including  any  explosive  material  or 
destructive  device).  It  also  includes  certain 
unlisted  offenses.  For  an  unlisted  offense  to 
qualify,  it  must  both— 

(a)  be  similar  in  some  respect  to  one  of  the 
listed  offenses,  and 

(b)  involve  conduct  (expressly  charged  in 
the  count  of  which  the  defendant  was 
convicted)  that  presents  a  serious  potential 
risk  of  physical  injury  to  another. 

The  requirement  that  an  unlisted  offense 
be  similar  in  some  respect  to  one  of  the  listed 
offenses  limits  application  of  this  definition 
to  offenses  traditionally  considered  crimes  of 
violence."; 


by  renumbering  Notes  3  and  4  as  Notes 
4  and  5.  respectively;  anS  by  inserting 
the  following  as  Note  3: 

"3.  'Crime  of  violence'  and  'controlled 
substance  offense,'  as  used  in  this  section,  are 
based  upon  the  offenses  (instant  and  prior)  of 
which  the  defendant  was  convicted. 
Therefore,  the  conduct  considered  in 
determining  whether  an  offense  is  a  crime  of 
-violence  or  a  controlled  substance  offense  is 
the  conduct  set  forth  (i.e..  expressly  charged) 
in  the  count  of  which  the  defendant  was 
convicted;  i.e.,  the  conduct  of  which  the 
defendant  was  convicted  is  the  focus  of 
inquiry.". 

The  Commentary  to  §  4B1.2  is 
amended  by  adding  the  following  at  the 
end  thereof: 

"Background:  The  use  of  the  phrase  'or 
otherwise  involves"  following  the  series  of 
listed  offenses  in  subsection  (l)(ii)  limits  the 
unlisted  offenses  to  those  that  are  similar  in 
some  respect  to  one  of  the  listed  offenses 
under  the  canon  of  statutory  interpretation 
"ejusdem  generis." ". 


Chapter  Five,  Part  H  (Specific  Ofl^nse 
Characteristics) 

Chapter  Five,  Part  K  (Departures) 

14.  Synopsis  of  Proposed 
Amendment:  This  amendment 
addresses  the  issue  of  a  departure  for  an 
offender  characteristic  or  other 
circumstance,  or  combination  of 
characteristics  or  circumstances,  that  are 
not  ordinarily  relevant  to  a 
determination  of  whether  a  sentence 
should  be  outside  the  applicable 
guideline  range.  The  amendment  is 
derived  from  proposals  and  comments 
submitted  by  the  Judicial  Conference 
Committee  on  Criminal  Law,  the 
Department  of  Justice,  and  the  Federal 
and  Community  Defenders. 

The  Commission  specifically  invites 
comment  on  whether  or  not  the 
bracketed  language  pertaining  to 
combination  of  circumstances  should  be 
included. 

Proposed  Amendment:  The 
Introductory  Commentary  to  Chapter 
Five.  Part  H,  is  amended  in  the  second 
paragraph  by  inserting  the  following 
additional  sentence  at  the  end: 

"Furthermore,  although  these  factors  are 
not  ordinarily  relevant  to  the  determination 
of  whether  a  sentence  should  be  outside  the 
applicable  guideline  range,  they  may  be 
relevant  to  this  determination  in  exceptional 
cases.  See  §  5K2.0  (Grounds  for  Departure).". 

Section  5K2.0  is  amended  by  inserting 
the  following  additional  paragraph  at 
the  end: 

"An  offender  characteristic  or  other 
circumstance  that  is  not  ordinarily  relevant 
in  determining  whether  a  sentence  should  be 
outside  the  applicable  guideline  range  may 
be  relevant  to  this  determination  if  such 
characteristic  or  circumstance  (.  or 
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combinatloo  of  chanctaristics  or 
draimstancm.)  i»  prsMnt  to  an  unusual 
dagiM  and  diatinguishaa  tba  cm*  from  tha 
'heartland'  caaet  cofvwBd  by  tbs  guidelinet  In 
a  way  that  la  impoftant  to  the  •tatutcry 
purpoaaa  of  aentencing.". 

Section  5K2.0  is  amended  by  inserting 
the  following  at  the  end: 


A  uaafiil  analytic  framawnak  for  the 
cxMuldaratlon  of  drcumstancM  that  may 
warrant  a  departure  from  the  applicable 
guideline  range  la  set  forth  in  United  Statet 
V.  Rivgra.  994  P.2d  942  (lit  Or.  1993): 

(1)  What  features  of  the  caae,  potentially, 
take  it  outside  tha  Guldelinee'  'haaitland'  and 
make  of  it  a  special,  or  unusual  case? 

(2)  Has  the  Comihission  forbidden 
departures  based  on  those  features? 

(3)  If  not,  has  the  Commission  encouraged 
departures  based  on  those  features? 

(4)  If  not,  has  the  Commission  discouraged 
departures  based  on  those  featxiresT 

If  no  special  features  are  present,  or  if 
special  features  ne  also  'fbrt>idden'  features 
[factottflhat  the  Commission  has  expressly 
listed  as  not  relevant  to  departure  (e.g.,  race, 
sex,  national  origin)],  then  the  sentencing 
court,  in  all  lilcelihood,  simply  would  apply 
the  relevant  guidelines.  If  the  special  featurea 
are  'encouraged'  features  (factors  that  the 
CommiMion  has  expressly  listed  as 
warranting  departure  in  the  circumstances 
described  (e.g.,  the  factors  listed  in  $$ 2K2.1- 
2K2.16)],  the  court  would  likely  depart, 
sentencing  in  accordance  with  the 
Guidelines'  suggestions.  If  the  special 
features  are  'discouraged'  features  (factors 
that  the  Commission  has  expressly  listed  as 
not  ordinarily  relevant  to  sentencing  (e.g., 
family  ties  and  responsibilities)!,  the  court 
would  go  on  to  decide  whether  the  case  is 
nonetheless  not  'ordinary,'  i.e.,  whether  the 
case  differs  from  the  ordinary  case  in  which 
those  features  are  present.  If  the  case  is 
ordinary,  the  court  would  not  depart  If  it  is 
not  ordinary,  the  court  «vouId  go  on  to 
consider  departure.' 

In  the  absence  of  a  characteristic  or 
circumstartce  (or  combination  of 
characteristics  or  circumstances]  that 
distinguishes  a  case  as  sufficiently  atypical  to 
warrant  a  sentence  difierent  from  that  called 
for  under  the  guidelines,  a  sentence  outside 
the  guideline  range  is  not  authorized.  See  18 
U.S.C  3SS3(b).  For  example,  dissatisfaction 
with  the  available  sentencing  range  or  a 
preference  for  a  different  sentence  then  that 
authorized  by  the  guidelines  is  not  an 
appropriate  basis  for  a  sentence  outside  the 
applicable  guideline  range.". 

Guideline  Simplification — 
Consolidation  of  Offensa  Guidelinet 

15.  Synopsis  of  Proposed 
Amendment:  In  1993,  the  Commission 
simpliHed  the  operation  of  the 
guidelines  by  reducing  the  number  of 
Chapter  Two  offense  guidelines  from 
179  to  150  by  the  consolidation  of 
closely  related  offense  guidelines.  The 
following  additional  consolidations  of 
closely  related  guidelines  are  designed 


to  simplify  furdier  the  operation  of  the 
guidelines: 

(A)  Section  2A2.4  (CXietnicting  or 
Impeding  Officers)  is  consolidated  with 
S  2A2.3  (Minor  Assauh).  The  resulting 
offianae  levels  are  identical,  except  that 
the  cross  refaience  to  aggravated  assault 
will  apply  to  both  SS  2A2.3  and  2A2.4. 
rather  thui  only  to  S  2A2.4.  Thia 
amendment  also  addresses  a  split 
among  the  circuits  as  to  whether 
subsection  (c)  refers  to  the  conviction 
ofiianse  or  is  based  upon  consideration 
of  the  underlying  conduct  (compare 
United  States  v.  /e/ini/igs,  991  F.2d  725 
(11  Qr.  1993)  with  United  States  v. 
Padilla,  961  P.2d  322  (2d  Or.  1992))  by 
conforming  the  language  in  this  cross 
reference  to  that  tiaed  in  other  cross 
references: 

(B)  Section  2B1.3  (Property  Damage  or 
Destruction)  is  consolidated  with 

§  2B1.1  (Laiceny,  Embezzlement,  and 
Other  Forms  of  Theft;  Receiving. 
Transporting,  Transferring, 
Transmitting,  or  Possessing  Stolen 
Property)  with  no  substantive  change; 

(C)  Section  2D2.2  (Acquiring  a 
Controlled  Substance  by  Forgery,  Fraud, 
Deception,  or  Subterfuge;  Attempt  or 
Conspiracy)  is  consolidated  with 
$2D2.1  (Unlawful  Possession;  Attempt 
or  Conspiracy).  The  only  substantive 
change  is  that  any  adjustment  for 
acquiring  a  controlled  substance  by 
forgery,  fraud,  deceit,  or  subterfuge  will 
be  determined  as  a  sentencing  Ca^or 
rather  than  on  the  basis  of  the  oflense 
of  conviction; 

(D)  Section  2E1.4  (Use  of  Interstate 
Commerce  Facilities  in  the  Commission 
of  Murder-For-Hire)  is  consolidated 
with  §2A1.5  (Conspiracy  or  Solicitation 
to  Commit  Murder)  with  no  substantive 
change; 

(E)  Section  2G1.2  (Transportation  of  a 
Minor  for  the  Purpose  of  Prostitution  or 
Prohibited  Sexual  Conduct)  is 
consohdated  with  §  2G1.1 
(Transportation  for  the  Purpose  of 
Prostitution  or  Prohibited  Sexual 
Conduct).  The  specific  offense 
characteristics  and  cross  references  that 
now  apply  only  to  §  2G1.2  are  added  to 
§  2G1.1,  making  these  characteristics 
and  cross  references  sentencing  factors 
(rather  than  offense  of  conviction 
factors); 

(F)  Section  2N3.1  (Odometer  Laws 
and  Regulations)  is  consolidated  with 
§2F1.1  (Fraud  and  Deceit;  Forgery; 
Offenses  Involving  Altered  or 
Counterfeit  Instruments  Other  than 
Counterfeit  Bearer  Obligations  of  the 
United  States).  Currentiy,  $  2N3.1  hai 
the  same  base  offense  level  as  S  2F1.1 
and  is  cross-referenced  to  §  2F1.1  if 
more  than  one  vehicle  was  involved 
(one  vehicle  cases  are  infrequent;  there 


were  only  S  one-vehicle  cases  reported 
in  monitoring  data  in  1991).  Under  this 
consolidation,  fraud  by  odometer 
tampering  involving  one  vehicle  will  be 
treated  the  same  as  other  fraud  (i.e.,  the 
specific  offense  characteristics  for  loss 
and  more  than  minimal  planning  will 
apply,  if  warranted): 

(Gj  Section  2T2.2  (Regulat(»y 
Offenses)  is  consolidated  with  %  2T1.1 
(Tax  Evasion;  Willful  Failure  to  File 
Return.  Supply  Information,  or  Pay  Tax; 
Fraudulent  or  False  Returns. 
Statements,  or  Other  Documents).  This 
amendment  consolidates  two 
infrequenUy  applied  guidelines  (1  case 
imder  $  2T2.1  and  2  cases  under  §  2T2.2 
were  reported  in  monitoring  data  in 
1991).  Under  this  consolidation,  the 
base  offense  level  for  §  2T2.2  is  raised 
from  4  to  6,  which  is  the  base  offense 
most  typical  for  regulatory  offenses;  and 

(H)  Section  3B1.4  (UntiUed)  is  deleted 
as  unnecessary  and  inconsistent  with 
the  remainder  of  the  Guidelines  Manual. 
Absent  an  upward  or  downward 
adjustment  under  §§  3B1.1-3B1.3.  there 
is  no  authority  for  any  adjustment  and 
thus  no  need  for  this  section.  The 
Commentary  to  $  3B1.4  is  moved  to  the 
Introductory  Commentary  of  Chapter 
Three,  Part  B,  where  it  fits  better,  and 
a  technical  inaccuracy  in  this 
commentary  is  corrected  (the  statement 
that  a  single  individuaLcannot  receive 
an  adjustment  imder  this  Part  is 
accurate  with  respect  to  §§  3B1.1  and 
3B1.2  but  inaccurate  with  respect  to 
§381.3). 

Proposed  Amendment:  (A).  Section 
2A2.4  is  deleted  in  its  entirety. 

Section  2A2.3  is  amended  in  the  titie 
by  inserting  at  the  end  ";  Obstructing  or 
Impeding  Officers". 

Section  2A2.3  is  amended  by 
inserting  the  following  additional 
subsections: 

"(b)  Specific  Offense  Characteristic 

(1)  If  the  offense  involved  obstructing  or 
impeding  a  governmental  officer  in  the 
performance  of  his  duty,  increase  by  3  levels. 

(c)  Cross  Reference 

(1)  If  the  offense  involved  aggravated 
assault,  apply  §  2A2.2  (Aggravated  Assault).". 

The  Commentary  to  §  2A2.3  captioned 
"Statutory  Provisions"  is  amended  by 
inserting  "111."  immediately  before 
"112";  by  inserting  "1501. 1502." 
immediately  following  "351(e),";  and  by 
inserting  ",  3056(d)"  immediately 
following  "1751(e)". 

The  Commentary  to  §  2A2.3  captioned 
"Application  Notes"  is  amended  by 
inserting  the  following  additional  notes: 

"3.  SubsectkMi  (bMl)  reflects  the  Cvrt  thai 
the  victim  «vas  a  governmental  officer 
perfonning  official  duties.  Therefore,  do  not 
apply  S3 Al. 2  (CKficial  Victim)  unless  the 
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offense  level  is  determined  by  uae  of  the 
cross  reference  in  subsection  (c). 

4.  The  offense  level  under  this  guideline 
does  not  assume  any  significant  disruption  of 
governmental  functions,  in  situations 
involving  such  disruption,  an  upward 
departure  may  bo  warranted.  See  §  5IC2.7 
(Disruption  of  Governmental  Function).". 

The  Commentary  to  §  2A2  J  captioned 
"Background"  is  deleted. 

(B).  Section  2B1.3  is  deleted  in  its 
entirety. 

Section  2B1.1  is  amended  in  the  title 
by  inserting  at  the  end  ":  Property 
Damage  or  Destruction". 

Section  2Bl.l(b)(4)  is  amended  by 
inserting  "or  destroyed"  immediately 
following  "taken";  and  by  inserting  "or 
destruction"  immediately  following 
"taking". 

Section  2B1.1  is  amended  by  inserting 
the  following  additional  subsection: 
"(c)  Cross  Reference 

(1)  If  the  offense  involved  arson,  or 
property  damage  by  use  of  explosives,  apply 
S  2K1.4  (Arson;  Property  Damage  by  Use  of 
Explosives)."*. 

The  Commentary  to  §  2B1.1  captioned 
"Statutory  Provisions"  is  amended  by 
deleting  "1702."  and  inserting  in  lieu 
thereof  "1361, 1702. 1703,". 

The  Commentary  to  §  2B1.1  captioned 
"Application  Notes"  is  amended  by 
inserting  the  following  additional  note: 

"IS.  In  some  cases,  the  monetary  value  of 
the  property  damaged  or  destroyed  may  not 
adequately  reOect  the  extent  of  the  harm 
caused.  For  example,  the  destruction  of  a 
S30Q  telephone  line  may  cause  an 
intaiTuption  in  service  to  thousands  of 
people  for  several  hours.  In  such  instances, 
an  upward  departure  may  be  warranted.". 

Section  2Kl.4(a)(4)  is  amended  by 
deleting  "§2B1.3  (Property  Damage  or 
Destruction)"  and  inserting  in  lieu 
thereof:  "§2B1.1  (Larceny. 
Embezzlement,  and  Other  Fonns  of 
Theft;  Receiving,  Transporting, 
Transferring,  Transmitting,  or 
Possessing  Stolen  Property;  Property 
Damage  or  Destruction)". 

Section  2H3.3(a)(2)  is  amended  by 
inserting  "or  destruction"  immediately 
following  "theft";  and  by  inserting  "; 
Receiving,  Transporting,  Transferring, 
Transmitting,  or  Possessing  Stolen 
Property;  Property  Damage  or 
Destruction  '  immediately  following 
"Theft". 

Section  2H3.3(a)(3)  is  deleted. 

The  Commentary  to  §  2H3.3  captioned 
"Background"  is  amended  by  inserting 
";  Receiving,  Transporting,  Transferring, 
or  Possessing  Stolen  Property;  Property 
Damage  or  Destruction"  immediately 
following  "Theft";  and  by  deleting  "or 
§  2B1.3  (Property  Damage  or 
Destruction)". 


(C).  Section  2D2.2  is  deleted  in  its 
entirety. 

Section  2D2.1  is  amended  in  the  title 
by  inserting  "of  a  Controlled  Substance; 
Acquiring  a  Controlled  Substance  by 
Forgery,  Fraud.  Deception,  or 
Subterfuge"  immediately  following 
"Possession".  Section  2D2.1  is  amended 
by  redesignating  subsection  (b)  as 
subsection  (c);  and  by  inserting  the 
following  additional  subsection: 
"(b)  Specific  OftBOM  Characteristic 

(1)  If  the  offense  involved  acquiring  a 
controlled  substance  l)y  forgery,  fraud, 
deception,  or  subterfuge,  and  the  offense 
level  as  determined  at>ove  is  less  than  level 
8,  increase  to  level  8.". 

The  Commentary  to  §  2D2.1  captioned 
"Statutory  Provisions"  is  amended  by 
deleting  "§  844(a)"  and  inserting  in  Ueu 
thereof  "§§  843(a)(3),  844(a)". 

The  Commentary  to  §  2D2.1  captioned 
"Background"  is  amended  in  the  second 
paragraph  by  deleting  "2D2.1(b)(l)"  and 
inserting  in  lieu  thereof  "2D2.1(c)(l)". 

(D).  Section  2E1.4  is  deleted  in  its 
entirety. 

Section  2A1.5  is  amended  in  the  title 
by  inserting  at  the  end  ";  Use  of 
Interstate  Commerce  Facilities  in  the 
Commission  of  Murder  For  Hire". 

The  Commentary  to  S  2A1.5  captioned 
"Statutory  Provisions"  is  amended  by 
inserting  ".  1958  (formerly  §  1952A)" 
immediately  following  "1751(d)". 

The  Commentary  to  §  2A1.5  is 
amended  by  inserting  the  following 
additional  subdivision: 

"Application  Note: 

1.  In  the  case  of  a  defendant  convicted 
under  18  U.S.C.  1958  (formerly  18  U.S.C 
1952A),  subsection  (b)(1)  always  will 
apply.". 

(E).  Section  2G1.2  is  deleted  in  its 
entirety. 

Section  2Cl.l(b)  is  amended  by 
deleting  "Characteristic"  and  inserting 
in  lieu  thereof  "Characteristics";  and  by 
inserting  the  following  additional 
subdivisions: 

"(2)  If  the  offense  involved  the 
transportation  of  a  p>erson  who  (A)  has  not 
attained  the  age  of  twelve  years,  increase  by 
6  levels;  (B)  has  atuined  (he  age  of  twelve 
years  but  has  not  attained  the  age  of  sixteen 
years,  increase  by  4  levels;  or  (C)  has  attained 
the  age  of  sixteen  years  but  has  not  attained 
the  age  of  eighteen  years,  increase  by  2  levels. 

(3)  If  subsection  (b)(2)  applies,  and  the 
defendant  was  a  parent,  relative,  or  legal 
guardian  of  the  minor,  or  if  the  minor  was 
otherwise  in  the  custody,  care,  or  supervisory 
control  of  the  defendant,  increase  by  2 
levels.". 

Section  2G1.1  is  amended  by 
redesignating  subsection  (c)  as 
subsection  (d);  and  by  inserting  the 
following  additional  subsection: 


"(c)  Cross  References 

(1)  If  the  offense  involved  causing, 
transporting,  permitting,  or  offering  or 
seeking  by  itotice  or  advertisement,  a  minor 
to  engage  in  sexually  explicit  conduct  for  the 
purpose  of  producing  a  visual  depiction  of 
such  conduct,  apply  §  2G2.1  (Sexually 
Exploiting  a  Minor  by  Production  of  Sexually 
Explicit  Visual  or  Printed  Material; 
Custodian  Permitting  Minor  to  Engage  in 
Sexually  Explicit  Conduct;  Advertisement  for 
Minors  to  Engage  in  Production). 

(2)  If  the  offense  involved  criminal  sexual 
abuse,  attempted  criminal  sexual  abuse,  or 
assault  with  intent  to  commit  criminal  sexual 
abuse,  apply  §  2A3.1  (Criminal  Sexual  Abuse; 
Attempt  or  Assault  with  the  Intent  to  Commit 
Criminal  Sexual  Abuse). 

(3)  If  the  offense  did  not  involve 
transportation  for  the  purpose  of  proetltutioa, 
and  neither  subsection  (c)(1)  nor  (cK2)  is 
applicable,  use  the  offense  guideline 
applicable  to  the  underlying  prohibited 
sexual  conduct  If  no  offense  guideline  is 
applicable  to  the  prohibited  sexual  conduct. 
apply  §  2X5.1  (Other  Offenses).". 

Section  2Gl.l(d)  (formerly  subsection 

(c))  is  amended  by  deleting 
"Instruction"  and  inserting  in  lieu 
thereof  "Instructions";  and  by  inserting 
the  following  additional  subdivision: 

"(2)  For  the  purposes  of  this  guideline, 
transportation'  includes  (A)  transporting  a 
person  for  the  purpose  of  prostitubon  or 
prohibited  sexnal  conduct,  and  (B) 
persuading,  inducing,  enticing,  or  coercing  a 
person  to  travel  for  the  purpose  of 
prostitution  or  prohibited  sexual  conduct.". 

The  Commentary  to  §  2G1.1  captioned 
"Statutory  Provisions"  is  amended  by 
inserting  ",  2423"  immediately 
following  "2422". 

The  Commentary  to  §  2G1.1  captioned 
"Application  Notes"  is  amended  by 
deleting  Note  1  and  inserting  in  lieu 
thereof; 

"1.  'Sexually  explicit  conduct,'  as  used  in 
this  guideline,  has  the  meaning  set  forth  in 
18  U.S.C.  2256.". 

The  Commentary  to  §  2G1.1  captioned 
"Apphcation  Notes  '  is  amended  by 
inserting  the  following  additional  notes: 

"6.  Subsection  (b)(4)  is  intended  to  have 
broad  application  and  includes  offenses 
involving  a  minor  entrusted  to  the  defendant, 
whether  temporarily  or  permanently.  For 
example,  teachers,  day  care  providers,  baby- 
sitters, or  other  temporary  caretakers  are 
among  those  who  would  be  subject  to  this 
enhancement.  In  determining  whether  to 
apply  this  adjustment,  the  court  should  look 
to  the  actual  relationship  that  existed 
between  the  defendant  and  the  child  and  not 
simply  to  the  legal  status  of  the  defendant- 
child  relationship. 

7.  If  the  adjustment  in  subsection  (b){4) 
applies,  do  not  apply  §  3B1.3  (Abuse  of 
Position  of  Trust  or  Use  of  Special  Skill). 

8.  The  cross  reference  in  subsection  (c)(1) 
is  to  be  construed  broadly  to  include  all 
instances  where  the  offense  involved 
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employing,  using,  persuading,  inducing, 
enticing,  coercing,  transporting,  permitting, 
or  offering  or  seeking  by  notice  or 
advertisement,  a  minor  to  engage  in  sexually 
explicit  conduct  for  the  purpose  of  producing 
any  visual  depiction  of  such  conduct. 

9.  The  cross  reference  at  subsection  (c)(3) 
addresses  the  unusual  case  in  which  the 
offense  did  not  involve  transportation  for  the 
purpose  of  prostitution  and  neither 
subsection  (c)(1)  nor  (c)(2)  is  applicable.  In 
such  case,  the  guideline  for  the  underlying 
prohibited  sexual  conduct  is  to  be  used,  e.g., 
$  2A3.2  (Criminal  Sexual  Abuse  of  a  Minor 
(Statutory  Rape)  or  Attempt  to  Commit  Such 
Acts)  or  $  2A3.4  (Abusive  Sexual  Contact  or 
Attempt  to  Commit  Abusive  Sexual  Contact). 
If  there  is  no  offense  guideline  for  the 
underlying  prohibited  sexual  conduct, 
S  2X5.1  (Other  Offenses)  is  to  be  used.". 

(F).  Section  2N3.1  is  deleted  in  its 
entirety. 

The  Commentary  to  82F1.1  captioned 
"Statutory  Provisions"  is  amended  by 
inserting  ".  1983-1988, 1990c" 
immediately  following  "1644". 

The  Commentary  to  §  2F1.1  captioned 
"Background"  is  amended  by  inserting 
the  following  additional  paragraph  at 
the  end: 

"This  guideline  also  covers  offenses 
relating  to  odometer  laws  and  regulations.". 

(G).  Section  2T2.2  is  deleted  in  its 
entirety. 

The  Introductory  Commentary  to 
Subpart  Two  of  Chapter  Two.  Part  T,  is 
amended  by  deleting  the  last  two 
sentences. 

Section  2T2.1(a)  is  amended  by 
deleting  "Level  from  §  2T4.1  (Tax  Table) 
corresponding  to  the  tax  loss."  and 
inserting  in  lieu  thereof: 

"(1)  Level  from  $  2T4.1  (Tax  Table) 
corresponding  to  the  tax  loss; 
(2)  6,  if  there  is  no  tax  loss.". 

(H).  Section  3B1.4  is  deleted  in  its 
entirety. 

The  Introductory  Commentary  to 
Chapter  Three.  Part  B  is  amended  by 
deleting  "When  an  offense  is  committed 
by  more  than  one  participant,  §  3B1.1  or 
§  3B1.2  (or  neither)  may  apply." 
and  inserting  in  lieu  thereof: 

"In  the  case  of  criminal  activity  involving 
more  than  one  participant,  8  3B1.1  or  8  3B1.2, 
or  neither  section,  may  apply.  When  the 
criminal  activity  involves  only  one 
participant,  or  only  participants  of  roughly 
equal  culpability,  neither  8  3B1.1  nor  §  3B1.2 
will  apply.  In  some  cases,  some  participants 
in  a  criminal  activity  may  receive  an  upward 
adjustment  in  o%nse  level  under  §  3B1.1, 
other  participants  may  receive  a  downward 
adjustment  in  offense  level  under  8  3B1.2, 
and  still  other  participants  may  receive  no 
adjustment.". 

Aging  Prisoners 

16.  Issue  for  Comment:  The 
Commission  invites  comment  on 


whether  and  how  the  guidelines,  pohcy 
statements  and  pertinent  statutory 
provisions  should  be  amended  to 
provide  greater  sentencing  flexibility,  or 
authonty  for  modification  of  a 
previously  imposed  sentence  of 
imprisonment,  in  the  case  of  older, 
infirm  defendants  who  do  not  pose  a 
risk  to  public  safety.  In  particular,  the 
Commission  invites  comment  on 
whether  the  authority  under  18  U.S.C. 
35B2(c)(l)(A)  (relating  to  court  authority 
to  modify  a  term  of  imprisonment  upon 
motion  of  the  Director  of  the  Bureau  of 
Prisons  for  "extraordinary  and 
compelling  reasons"  if  consistent  with 
Commission  policy  statements)  and  28 
U.S.C.  994(t)  (relating  to  Commission 
authority  to  issue  policy  statements 
describing  what  should  be  considered 
extraordinary  and  compelling  reasons 
under  18  U.S.C.  3582(c)(1)(A))  is 
adequate  to  address  concerns  about  an 
aging  inmate  population  within  the 
Federal  prison  system,  or  whether 
additional  statutory  authority  is  needed. 

Miscellaneous  Substantive,  Qarifying, 
and  Conforming  Amendments 

17(A).  Synopsis  of  Proposed 
Amendment:  This  amendment  clarifies 
the  operation  of  §  IBI.3  (Relevant 
Conduct)  in  respect  to  the  liability  of  a 
defendant  for  actions  of  conspirators 
prior  to  the  defendant's  joining  the 
conspiracy.  There  is  a  split  among  the 
circuits  as  to  whether  a  defendant  ever 
may  have  substantive  criminal  liability 
for  actions  of  conspirators  prior  to  the 
defendant's  joining  the  conspiracy,  but 
this  spht  need  not  be  resolved  to 
provide  useful  guidance  in  respect  to 
the  application  of  relevant  conduct. 

In  addition,  this  amendment  adds  a 
well  phrased  formulation  for  analyzing 
the  same  course  of  conduct  developed 
by  the  Ninth  Circuit  in  United  States  v. 
Hahn.  960  F.2d  903  (9th  Cir.  1992).  to 
supplement  the  commentary  currently 
addressing  this^concept. 

Proposed  Amendment:  The 
Commentary  to  §  IBI.3  captioned 
"Apphcation  Notes"  is  amended  in 
Note  2  by  inserting  the  following 
additional  paragraph  as  the  eighth 
paragraph: 

"A  defendant's  relevant  conduct  under 
subsection  (a)(1)(B)  does  not  include  the 
conduct  of  members  of  a  conspiracy  prior  to 
the  defendant's  joining  the  conspiracy,  even 
if  the  defendant  knows  of  that  conduct  (e.g.. 
in  the  case  of  a  defendant  who  joins  an 
ongoing  drug  distribution  conspiracy 
knowing  that  it  had  been  selling  two 
kilograms  of  cocaine  per  week,  the  cocaine 
sold  prior  to  the  defendant's  joining  the 
conspiracy  is  not  included  as  relevant 
conduct  in  determining  the  defendant's 
offense  level).  The  Commission  does  not 
foreclose  the  possibility  that  there  may  be 


some  unusual  set  of  circumstances  in  which 
an  exception  to  this  principle  may  be 
necessary  to  appropriately  reflect  the 
defendant's  culpability:  such  a  case, 
however,  may  be  addressed  through  a 
departure.". 

The  Commentary  to  §  lBl.3  captioned 
"Apphcation  Notes"  is  amended  in 
Note  9(B)  by  inserting  the  following 
additional  paragraph  at  the  end: 

"The  essential  components  of  the  same 
course  of  conduct  are  similarity,  regularity, 
and  temporal  proximity.  When  one 
component  is  absent,  the  courts  must  look  for 
a  stronger  presence  of  at  least  one  of  the  other 
components;  Where  the  conduct  alleged  to  be 
relevant  is  relatively  remote  to  the  offense  of 
conviction,  a  stronger  showing  of  similarity 
or  regularity  is  necessary  to  compensate  for 
the  absence  of  the  third  component.  United 
States  V.  Hahn.  960  F.2d  903  (9th  Cir. 
1992).". 

(B).  Synopsis  of  Proposed 
Amendment:  This  amendment  makes 
conforming  changes  pertaining  to  the 
interaction  of  Chapter  Two  (Offense 
Conduct)  and  Chapter  Eight  (Sentencing 
of  Organizations).  The  amendment 
conforms  the  language  of  the  special 
instructions  in  §§  2B4.1  (Bribery  in 
Procurement  of  Bank  Loan  and  Other 
Commercial  Bribery).  2C1.1  (Offering, 
Giving.  Soliciting,  or  Receiving  a  Bribe; 
Extortion  Under  Color  of  Official  Right), 
and  2E5.1  (Offering,  Accepting,  or 
Soliciting  a  Bribe  or  Gratuity  Affecting 
the  Operation  of  an  Employee  Welfare 
or  Pension  Benefit  Plan;  Prohibited 
Payments  or  Lending  of  Money  by 
Employer  or  Agent  to  Employees. 
Representatives,  or  Labor  Organizations) 
to  the  language  of  subsection  (c)(3)  of 
§  8C2.4  (Base  Fine).  The  amendment 
also  adds  a  conforming  special 
instruction  concerning  fines  for 
organizations  in  §§  2C1.6  (Loan  or 
Gratuity  to  Bank  Examiner,  or  Gratuity 
for  Adjustment  of  Farm  Indebtedness,  or 
Procuring  Bank  Loan,  or  Discount  of 
Commercial  Paper)  and  2C1.7  (Fraud 
Involving  Deprivation  of  the  Intangible 
Right  to  the  Honest,  Services  of  Public 
Officials;  Conspiracy  to  Defraud  by 
Interference  with  Governmental 
Functions). 

In  addition,  this  amendment  modifies 
§  2R1.1  (Bid-Rigging  Price  Fixing,  or 
Market-Allocation  Agreements  Among 
Competitors)  by  moving  the  test  for 
determining  an  organization's  volume  of 
commerce  in  a  bid-rigging  case  in  which 
the  organization  submitted  one  or  more 
complementary  bids  to  subsection  (b) 
where  it  logically  fits;  extending  to 
individual  defendants  the  same 
standard  for  determining  the  volume  of 
commerce  in  a  bid-rigging  case 
involving  complementary  bids  as  is  now 
used  for  organizational  defendants; 
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dieting  language  from  the  original 
Guidelines  Manual  that  has  been  made 
obsolete  by  the  provisions  of 
§  IBI. 3(a)(2)  and  could  now  be  misread 
to  inappropriately  narrow  the  scope  of 
relevant  conduct;  revising  the  last 
paragraph  of  subsection  (d)(2)  to  address 
a  bid-rigging  conspiracy  in  which  the 
defendant  agrees  not  to  bid  rather  than 
affirmatively  submitting  a 
complementary  bid;  and  deleting 
Application  Note  6  as  no  longer 
necessary  because  a  complementary  bid 
now  would  be  iiKluded  directly  in 
determining  the  offense  level. 

Finally,  this  amendment  revises  the 
language  in  §  8C2.5  (Culpability  Score) 
(adopted  in  1991)  to  conform  to  changes 
in  the  language  of  §  3E1.1  (AccefKanca 
of  Responsibility)  made  in  1992 
(amendment  459). 

Proposed  Amendment:  Section 
2B4. 1(c)(1)(C)  is  amended  by  inserting 
"reasonably  foreseeable"  immediately 
before  "consequential". 

Section  2C1.6  is  amended  by  inserting 
the  following  additional  subsection: 

"(c)  Special  Instructloa  far  Pines — 
Organizations 

(1)  In  lieu  of  the  pecuniary  loss  under 
subsection  (aK3)  of  $  8C2.4  (Base  Fine),  use 
the  value  of  the  unlawful  payment.". 

Section  2C1.7  is  amended  by  inserting 
the  following  additional  subsection: 

"(d)  Special  Instruction  for  Fines — 
Organizations 

(1)  In  lieu  of  the  pecuniary  loss  under 
subsection  (a)(3]  of  §  8C2.4  (Base  Fine),  use 
the  greatest  of:  (A)  the  value  of  the  unlawful 
payment;  (B)  the  value  of  the  benefit  received 
or  to  be  received  in  ret\im  for  the  unlawful 
payment;  or  (C)  the  reasonably  foreseeable 
consequential  damages  resulting  from  the 
unlawful  payment.". 

Section  2E5. 1(c)(1)(C)  is  amended  by 
inserting  "reasonably  foreseeable" 
immediately  before  "consequential". 

Section  2Rl.l(b)(2)  is  amended  by 
deleting  "in  a  conspiracy";  by  deleting 
"violation"  and  inserting  in  Heu  thereof 
"offense";  and  by  deleting  the  last 
sentence. 

Section  2Rl. 1(b)(2)  is  amended  by 
inserting  the  following  additional 
paragraph  at  the  end: 

"In  a  bid-rigging  offense  In  which  an 
individual  participant  or  his  principal,  or  an 
organization,  submitted  one  or  more 
complementary  bids  or  agreed  not  to  submit 
one  or  more  bids,  use  as  the  individual's  or 
the  organization's  volume  of  commerce  the 
greater  of  (A)  the  vohime  of  commerce  done 
by  the  individual  participant  or  his  principal, 
or  the  organization,  in  the  goods  or  services 
that  were  affected  by  the  offense,  or  (B)  the 
largest  contract  on  which  the  individual 
participant  or  his  principal,  or  the 
organization.  submiRed  a  ctnnplementary  bid 
or  agreed  not  to  bid  in  connecticm  with  the 
ofiMua.**. 


Section  2Rl.l(d)  is  amended  by 
deleting  subdivision  (3). 

The  Commentary  to  §  2R1.1  captioned 
"Application  Notes"  is  amended  by 
deleting  Note  6. 

Section  8C2. 5(g)(3)  is  amended  by 
deleting  "recognition  and  affirmative"; 
and  by  deleting  "criminal  conduct"  and 
inserting  in  lieu  thereof  "offense". 

The  Commentary  to  §  8C2.5  captioned 
"ApplicaticHi  Notes"  is  anaended  in 
Note  13  by  deleting  "truthful  admission 
of  involvement  in  the  o^nse  and 
related  conduct"  and  inserting  In  lieu 
thereof  "truthfully  admitting  the 
conduct  comprising  the  offense  of 
conviction,  and  truthfully  admitting  or 
not  felsely  denying  any  additional 
relevant  conduct  for  which  it  is 
accountable  under  §  lBl.3  (Relevant 
Conduct),". 

(C).  Synopsis  of  Proposed 
Amendment:  This  amendment  clarifies 
the  operation  of  S  2B5.1  (Offenses 
Involving  Counterfieit  Bearer  Obligations 
of  the  United  States)  in  two  respects  to 
address  issues  raised  in  htigation.  First, 
this  amendment  deletes  a  phrase 
concerning  photocopying  a  note  which 
could  lead  to  the  inappropriate 
conclusion  that  an  enhancement  from 
subsection  (b)(2)  does  not  apply  even  to 
sophisticated  copying  of  notes.  Second, 
this  amendment  expressly  provides  that 
items  clearly  not  intended  for 
circulation  (e.g.,  discarded,  defective 
items)  are  not  counted  under  subsection 
(b)(1). 

Proposed  Amendment:  The 
Commentary  to  §  2B5.1  captioned 
"Application  Notes"  is  amended  in 
Note  3  by  deleting  "merely  photocopy 
notes  or  otherwise". 

The  Commentary  to  S  2B5.1  captioned 
"Application  Notes"  is  amended  by 
inserting  the  following  additional  Note: 

"4.  For  the  purposes  of  subsection  (b)(1), 
do  not  count  items  that  clearly  were  not 
intended  for  circulation  (e.g.,  discarded, 
defective  items).". 

(D).  Synopsis  of  Proposed 
Amendment:  This  amendment  adds 
definitions  of  hashish  and  hashish  oil  to 
subsection  (c)  of  §  2D1.1  (Unlawful 
Manufacturing,  Importing.  Exporting,  or 
Trafficking;  Attempt  or  Conspiracy)  in 
the  notes  following  the  Drug  Quantity 
Table.  Currently,  these  terms  are  not 
defined  by  statute  or  in  the  guidelines, 
leading  to  litigation  as  to  which 
substances  are  to  be  classified  as 
hashish  or  hashish  oil  (as  opposed  to 
marihuana).  This  issue  has  arisen  in 
sentencing  hearings,  see  United  States 
V.  Schultz.  8iaF.  Supp.  230  (S.D.  Ohio 
1992)  and  United  States  v.  GraveUe,  819 
F.  Supp.  1076  (S.D.  Florida  1993), 
training  presentations,  and  hotline 
questions. 


In  addition,  this  amendment  clarifies 
the  treatment  of  marihuana  that  has  a 
moisture  content  sufficient  to  render  It 
unusable  without  drying  (e.g.,  a  bele  of 
marihuana  left  in  the  rain  or  recently 
harvested  marihuana  that  bad  not  had 
time  to  dry).  In  such  cases,  including 
the  moisture  in  the  weight  of  the 
marihuana  can  increase  the  offense  level 
for  a  factor  that  bears  no  relationship  to 
the  scale  of  the  offense  or  the 
marketable  form  of  the  marihuana.  Prior 
to  the  effective  date  of  the  1993 
amendments,  two  circuits  have 
approved  weighing  wet  marihuana 
despite  the  fact  that  the  marihuana  was 
not  in  a  usable  form.  United  States  v. 
Garcia.  925  F.2d  170  (7lh  Qr..  1991): 
United  States  v.  Pinedo-Montoya.  966 
F.2d  591  (10th  Qr.  1992).  Although 
Apphcation  Note  1  of  §  2D1.1.  effective 
November  1,  1993  (pertaining  to 
unusable  parts  of  a  mixture  or 
substance)  should  produce  the 
appropriate  result  because  marihuana 
must  be  dried  before  being  used,  this 
type  of  case  is  sufficiently  distinct  to 
warrant  a  specific  reference  to  ensure 
correct  apphcation  of  the  guidebne. 

Proposed  Amendment:  Section 
2Dl.l(c)  is  amended  in  the  Notes 
following  the  Drug  Quantity  Table  by 
inserting  the  following  additional 
paragraphs  as  the  fourth  and  fifth 
paragraphs: 

"Hashish,  far  the  purposes  of  this 
guideline,  means  a  concentrate  of  cannabis 
containing  cannabinoids  and  fragments  of 
plant  material  (such  as  cystolitb  fibers). 

Hashish  oil,  for  the  purposes  of  this 
guideline,  means  a  preparation  of  the  soluble 
cannabinoids  derived  from  cannabis  that 
includes  one  or  more  of  the 
tetrahydrocannabinols  (as  defined  in  21  CFR 
1308.il{d)(2S))  and  at  least  two  of  the 
following:  Cannabinol,  cannabidiol,  or 
cannabishromene.  and  is  essentially  free  of 
plant  material  (e.g.,  plant  fragments). 
Typically,  hashish  oil  is  a  viscous,  dark 
colored  oil.  but  it  can  vary  from  a  dry  resin 
to  a  colorless  liquid.". 

The  Commentary  to  §  2D1.1  captioned 
"Application  Notes"  is  amended  in 
Note  1  by  inserting  the  following 
additional  paragraph  at  the  end: 

"Similarly,  in  the  case  of  marihuana 
having  a  moisture  content  that  renders  the 
marihuana  unsuitable  for  consumption 
without  drying  (this  might  occur,  for  example 
with  a  bale  of  rain-soeked  marihuana  or 
freshly  harvested  marihuana  that  had  not 
been  dried),  an  approximation  of  the  weight 
of  the  marihuana  without  such  excess 
moisture  content  is  to  be  used.". 

(E).  Synopsis  of  Proposed 
Amendment:  This  amendment  revises 
the  Commentary  to  S  2D1.2  (Drug 
Offenses  Occurring  Near  Protected 
Locations  or  Involving  Underage  or 
Pregnant  Individuals;  Attempt  or 
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Conspiracy)  to  make  explicit  that 
§  3B1.1  (Aggravating  Role)  operates 
independently  of  %  2D1.2.  Absent  such 
an  express  statement,  the  Seventh 
Circuit  has  held  that  it  is  inappropriate 
double  counting  to  apply  §  2D1.2  for  the 
supervision  of  a  person  underage 
eighteen  in  a  drug  trafficking  offense 
and  also  apply  $  3B1.1  for  the 
supervision  of  that  person.  United 
States  V.  Stevenson,  No.  91-3431  (7th 
Cir.  Oct.  6, 1993).  Under  this  logic, 
however,  there  is  no  differentiation  in 
final  offense  level  between  the 
organizer,  leader,  manager,  or 
supervisor  of  an  adult  in  a  d^g  sale  and 
the  organizer,  leader,  manager,  or 
supervisor  of  a  juvenile  in  a  drug  sale. 

Proposed  Amendment:  The 
Commentary  to  §  2D1.2  captioned 
"Application  Note"  is  amended  by 
deleting  "Note"  and  inserting  in  lieu 
thereof  "Notes";  and  by  inserting  the 
following  additional  note: 

"2.  Section  3B1.1  (Aggravating  Role)  is  to 
be  applied  independently  of  the  operation  of 
this  section.  Thus,  for  example,  in  the  case 
of  a  defendant  who  hires  an  underage  person 
to  deliver  a  controlled  substance,  an 
adjustment  from  §  3B1.1  will  apply  in 
addition  to  the  offense  level  determined 
underthis  section.". 

(F).  Synopsis  of  Proposed 
Amendment:  This  amendment  clarifies 
the  operation  of  §§  2D1.6  (Use  of 
Communication  Facility  in  Committing 
Drug  Offense;  Attempt  or  Conspiracy), 
2E1.1  (Unlawful  Conduct  Relating  to 
Racketeer  Influenced  and  Corrupt 
Organizations),  2E1.2  (Interstate  or 
Foreign  Travel  or  Transportation  in  Aid 
of  a  Racketeering  Enterprise),  2E1.3 
(Violent  Crimes  in  Aid  of  Racketeering 
Activity),  and  2E1.4  (Use  of  Interstate 
Commerce  Facilities  in  the  Commission 
of  Murder-For-Hire)  in  a  manner 
consistent  with  the  operation  of  §  lBl.2 
(Applicable  Guidelines)  governing  the 
selection  of  the  offense  guideline 
section.  In  addition,  this  amendment 
deletes  an  application  note  from 
§§  2E1.1,  2E1.2,  and  2E1.3  that  is 
unnecessary  and  is  not  included  in 
other  sections  of  the  Guidelines  Manual. 

Proposed  Amendment:  The 
Commentary  to  §  2D1.6  captioned 
"Application  Note"  is  amended  by 
deleting  "Note"  and  inserting  in  lieu 
thereof  "Notes";  by  renumbering  Note  1 
as  Note  2;  and  by  inserting  the  foUowina 
as  Note  1:  * 

"1.  "Offense  level  applicable  to  the 
underlying  offense'  means  the  offense  level 
determined  by  using  the  offense  guideline 
applicable  to  the  controlled  substance  offense 
that  the  defendant  was  convicted  of  using  a 
communication  facility  to  commit,  cause,  or 
facihtate.". 


The  Commentary  to  S  2E1.1  captioned 
"Application  Notes"  is  amended  in 
Note  1  by  deleUng  "Where  there  is  more 
than  one  underlying  offense"  and 
inserting  in  lieu  thereof: 

"The  offisnse  guideline  applicable  to  the 
underlying  offense  under  subsection  (a)(2)  is 
determined  under  the  provisions  of  S  lBl.2 
(Applicable  Guidelines).  Where  more  than 
one  underlying  offense  is  established  (for  this 
determination,  apply  the  provisions  of 
Application  Note  5  of  the  Commentary  to 
§  lBl.2  as  in  a  conspiracy  case).". 

The  Commentary  to  §  2E1.1  captioned 
"Application  Notes"  is  amended  by 
deleting  Note  3;  and  by  renumbering 
Note  4  as  Note  3. 

The  Commentary  to  S  2E1.2  captioned 
"Application  Notes"  is  amended  in 
Note  1  by  deleting  "Where  there  is  more 
than  one  underlying  offense"  and 
inserting  in  lieu  thereof: 

"The  offense  guideline  applicable  to  the 
underlying  offense  under  subsection  {a)(2)  is 
determined  under  the  provisions  of  S  lBl.2 
(Applicable  Guidelines).  Where  more  than 
one  underlying  offense  is  established  (for  this 
determination,  apply  the  provisions  of 
Application  Note  5  of  the  Commentary  to 
S  lBl.2  as  in  a  conspiracy  case).". 

The  Commentary  to  §  2E1.2  captioned 
"Application  Notes"  is  amended  by 
deleting  Note  3. 

The  Commentary  to  §  2E1.3  captioned 
"Application  Notes"  is  amended  in 
Note  1  by  inserting  the  following 
additional  sentence  as  the  first  sentence: 

"The  offense  guideline  applicable  to  the 
underlying  offense  under  subsection  (a)(2)  is 
determined  under  the  provisions  of  §  IBI  2 
(Applicable  Guidelines)."; 

by  deleting  Note  2;  and.  in  the  caption, 
by  deleUng  "Notes"  and  inserting  in 
lieu  thereof  "Note". 

The  Commentary  to  §  2E1.4  captioned 
"Application  Notes"  is  amended  in 
Note  1  by  inserting  the  following 
additional  sentence  as  the  first  sentence: 


"The  offense  guideline  applicable  to  the 
underlying  offense  under  subsection  (a)(2)  is 
determined  under  the  provisions  of  §  lBl.2 
(Applicable  Guidelines).". 

(G).  Synopsis  of  Proposed 
Amendment:  This  amendment  revises 
Apphcation  Note  13  in  the  Commentary 
to  8  2F1.1  (Fraud  and  Deceit;  Forgery; 
Offenses  Involving  Altered  or 
Counterfeit  Instruments  Other  than 
Counterfeit  Bearer  Obligations  of  the 
United  States).  On  two  occasions,  the 
Ninth  Circuit  has  read  this  application 
note  as  requiring  application  of  §  2T3.1 
to  false  statements  to  a  customs  officer 
in  connection  with  currency  reporting 
violations  even  though  §  2S1.3 
(Structuring  Transactions  to  Evade 
Reporting  Requirements;  Failure  to 
Report  Cash  or  Monetary  Transactions; 


Failure  to  File  Currency  and  Monetary 
Instrument  Report;  Knowingly  Filing 
False  Reports)  clearly  better  fit  the  facts 
of  the  cases.  United  States  v.  CarilJo- 
Hernandez.  963  F.2d  1316  (9th  Or. 
1992).  United  States  v.  Mendoza- 
Fernandez,  4  F.3d  815  (9th  Cir.  1993) 
No.  92-50761.  This  amendment  clarifies 
the  intended  operation  of  this 
application  note. 

Proposed  Amendment:  The 
Commentary  to  §  2F1.1  captioned 
"Application  Notes"  is  amended  in 
Note  13  by  inserting  "§  2S1.3  or" 
immediately  before  "§  2T3.1". 

(H).  Synopsis  of  Proposed 
Amendment:  This  amendment  clarifies 
the  interaction  of  subsection  (c)(1)  of 
S2J1.2  (Obstruction  of  Justice)  and 
subsection  (c)(1)  of  S2J1.3  (Perjury  or 
Subornation  of  Perjury;  Bribery  of 
Witness)  with  §  2X3.1  (Accessory  After 
the  Fact).  In  addition,  this  amendment 
clarifies  the  application  of  §§  2X1.1 
(Attempt,  Solicitation,  or  Conspiracy) 
and  2X3.1  (Accessory  After  the  Fact) 
when  these  guidelines  are  used  as  the 
result  of  a  cross  reference. 

Proposed  Amendment:  The 
Commentary  to  S  2J1.2  captioned 
"Background"  is  amended  in  the  second 
paragraph  by  inserting  the  following  at 
the  end: 

"Note  that  application  of  this  cross 
reference  does  not  require  that  the 
defendant's  conduct  constitute  the  offense  of 
accessory  after  the  fact.  Rather,  it  provides  for 
the  use,  in  the  circumstances  specified,  of  the 
guideline  that  applies  to  accessory  after  the 
fact  offenses.  Thus,  the  fact  that  a  defendant 
cannot  be  an  accessory  after  the  feet,  under 
federal  law.  to  an  offense  in  which  he  is  a 
principal  does  not  bar  application  of  this 
cross  reference.". 

The  Commentary  to  §  2J1.3  captioned 
"Background"  is  amended  in  the  last 
sentence  by  deleting: 

",  and  an  alternative  reference  to  the 
guideline  for  accessory  after  the  fact  is 
made"; 

and  by  inserting  the  following 
additional  sentences  at  the  end: 

"Because  the  conduct  covered  by  this 
guideline  is  frequently  part  of  an  effort  to 
avoid  punishment  for  an  offense  that  the 
defendant  has  committed  or  to  assist  another 
person  to  escape  punishment  for  an  offense. 
a  cross  reference  to  §  2X3.1  (Accessory  After 
the  Fact)  is  provided.  Use  of  this  cross 
reference  will  provide  an  enhanced  offense 
level  when  the  obstruction  is  in  respect  to  a 
particularly  serious  offense,  whether  such 
offense  was  committed  by  the  defendant  or 
another  person.  Note  that  application  of  this 
cross  reference  does  not  require  that  the 
defendant's  conduct  constitute  the  offense  of 
accessory  after  the  fact.  Rather,  it  provides  for 
the  use,  in  the  circumstances  specified,  of  the 
guideline  that  applies  to  accessory  after  the 
fact  offenses.  Thus,  the  fact  that  a  defendant 
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cannot  be  an  accessory  after  the  fact,  under 
federal  law,  to  an  offense  in  which  he  is  a 
principal  does  not  bar  application  of  this 
cross  reference.". 

The  Commentary  to  §  2X1.1  captioned 
"Application  Notes"  is  amended  in 
Note  2  by  beginning  a  new  paragraph 
with  the  second  sentence;  and  by 
inserting  the  following  additional 
sentence  at  the  end  of  the  first 
paragraph: 

"However,  if  the  application  of  §  2X1.1 
results  from  a  cross  reference  or  other 
instruction  in  another  Chapter  Two  offense 
guideline  (e.g..  S§  2Kl.3(c)(l)(A). 
2K2.1(c)(l)(A),  2K3.2(a)(l)),  the  substantive 
offense  is  the  offense  determined  by  that 
cross  reference  or  instruction.". 

The  Commentary  to  §  2X3.1  captioned 
"Application  Notes"  is  amended  in 
Note  1  by  beginning  a  new  paragraph 
with  the  second  sentence;  and  by 
inserting  the  following  additional 
sentence  immediately  after  the  first 
sentence: 

"However,  if  the  application  of  §  2X3.1 
results  frt)m  a  cross  reference  or  other 
instruction  in  another  Chapter  Two  offense 
guideline  (e.g..  §§2Jl. 2(c)(1),  2)1.3(c)(l)),  the 
underlying  offense  is  the  offense  determined 
by  that  cross  reference  or  instruction.". 

(I).  Synopsis  of  Proposed  Amendment: 
This  amendment  clarifies  the 
application  of  subsection  (c)  of  §  2K2.1 
(Unlawful  Receipt,  Possession,  or 
Transportation  of  Firearms  or 
Ammunition;  Prohibited  Transactions 
Involving  Firearms  or  Ammunition)  and 
addresses  an  intercircuit  conflict.  In 
United  States  v.  Concepcion.  983  F.2d 
369  (2d  Cir.  1992).  involving  a 
defendant  found  to  have  possessed  a 
firearm  in  connection  with  a  RICO  drug 
operation,  the  court  held  that 
application  of  the  firearms  guideline 
cross-reference  to  §  2D1.1  (Unlawful 
Manufacturing,  Importing,  Exporting,  or 
Trafficking;  Attempt  or  Conspiracy) 
could  not  include  the  weapon 
enhancement  in  §2Dl. 1(b)(1).  In 
applying  cross-references  in  somewhat 
similar  circumstances,  other  courts  have 
held  that  a  specific  offense 
characteristic  for  weapon  use  contained 
in  the  cross-referenced  guideline  should 
be  applied.  See,  e.g.,  United  States  v. 
Gonzalez,  996  F.2d  88  (5th  Cir.  1993) 
(upholding  application  of  two-level 
increase  in  kidnapping  guideline  for 
dangerous  weapon  where  defendant, 
convicted  of  being  a  felon  in  possession, 
was  held  accoimtable  for  firearm  used 
in  kidnapping  scheme).  This 
amendment  adds  an  additional 
Application  Note  to  §  2K2.1  to  address 
this  issue. 

In  addition,  the  definitions  of  firearms 
listed  under  26  U.S.C.  §  5845(a)  that  are 


currently  contained  in  the  Application 
Notes  to  §§  2K2.1  (Unlawftil  Receipt. 
Possession,  or  Transportation  of 
Firearms  or  Ammunition;  Prohibited 
Transactions  Involving  Firearms  or 
Ammunition)  and  7B1.1  (Classification 
of  Violations)  are  inconsistent  with  each 
other  and  are  insufficiently  defined  to 
serve  their  intended  purpose  (i.e.,  to 
allow  probation  officers  and  courts  to 
apply  the  pertinent  guideline 
adjustment  without  having  to  consult  26 
U.S.C.  85845).  This  amendment 
addresses  this  issue  by  substituting  a 
single,  revised  definition. 

Proposed  Amendment:  The 
Commentary  to  8  2K2.1  captioned 
"Application  Notes"  is  amended  in 
Note  3  by  deleting: 

"any  short-t>arreled  rifle  or  shotgun  or  any 
weapon  made  therefetjm", 

and  inserting  in  lieu  thereof: 

"a  shotgun,  or  a  weapon  made  bom  a 
shotgun,  having  a  barrel  or  barrels  of  less 
than  18  inches  in  length;  a  rifle,  or  a  weapon 
made  from  a  rifle,  having  a  barrel  or  barrels 
of  less  than  16  inches  in  length:  or  a  weapon 
made  from  a  shotgun  or  rifle,  having  an 
overall  length  of  less  than  26  inches"; 

and  by  deleting: 

"or  (v)  any  'other  weapon,'  as  that  term  is 
defined  by  26  U.S.C.  5845(e).  A  firearm  listed 
in  26  U.S.C.  5845(a)  does  not  include 
unaltered  handguns  or  regulation-length 
rifles  or  shotguns", 

and  inserting  in  lieu  thereof: 

"and  (v)  certain  other  weapons  (that  are  not 
conventional,  unaltered  handguns,  rifles,  or 
shotguns)  as  defined  in  26  U.S.C.  5845(e)". 

The  Commentary  to  8  2K2.1  captioned 
"Application  Notes"  is  amended  by 
inserting  the  following  additional  note: 

"20.  Where  subsection  (c)(1)  requires  the 
application  of  another  offense  guideline,  the 
entire  offense  guideline  that  is  referenced 
(including  any  enhancement  foi  possession 
of  a  firearm)  is  to  be  applied.  See  §  lBl.5 
(Interpretation  of  References  to  Other  Offense 
Guidelines).". 

The  Commentary  to  8  7B1.1  captioned 
"Application  Notes"  is  amended  by 
deleting  Note  4  and  inserting  in  lieu 
thereof: 

"4.  'Firearm  or  destructive  device  of  a  type 
described  in  26  U.S.C  §  5845(a)'  is  defined 
in  the  Commentary  to  §  2K2.1  (Unlawful 
Receipt,  Possession,  or  Transportation  of 
Firearms  or  Ammunition;  Prohibited 
Transactions  Involving  Firearms  or 
Ammunition).". 

(J).  Synopsis  of  Proposed  Amendment: 
This  amendment  revises  the 
Ck)mmentary  to  §-2K2.4  (Use  of  Firearm, 
Armor-Piercing  Ammunition,  or 
Explosive  Ehiring  or  in  Relation  to 
Certain  Crimes)  by  expanding  the  list  of 
examples  to  which  Application  Note  2 


applies  to  facilitate  application  of  this 
provision.  In  addition,  this  amendment 
clarifies  that,  if  an  enhancement  from 
8  2IC2.4  applies,  any  specific  offense 
characteristic  for  use  or  possession  of 
any  weapon  in  the  offense  is  not  to  be 
applied.  This  addresses  an  issue  raised 
in  United  States  v.  Kimmons,  965  F.2d 
1001  (11th  Qr.  1992).  cert,  denied,  113 
S.  Ct.  1065,  and  cert,  granted,  vacated 
and  remanded  sub  nom.  Small  v.  United 
States,  113  S.  Q.  2326  (1993).  In 
Kimmons,  a  case  involving  a  defendant 
who  used  a  firearm  in  a  robbery  and  was 
convicted  of  both  robbery  and  18  U.S.C. 
924(c),  the  court  held  that  even  though 
the  defendant  was  convicted  of  a  924(c) 
count,  he  was  also  subject  to  the 
weapon  enhancement  in  the  robbery 
guideline  because  of  his  co-defendant's 
use  of  a  firearm  during  the  robbery. 

Proposed  Amendment:  The 
Commentary  to  8  2K2.4  captioned 
"Application  Notes"  is  amended  in 
Note  2  in  the  first  sentence  of  the  first 
paragraph  by  deleting  "an  explosive  or 
firearm  (e.g.,  82B3.1(b)(2)(A)-(F) 
(Robbery))"  and  inserting  in  lieu  thereof 
"any  explosive  or  firearm  for  which  the 
defendant  would  he  accountable  under 
8  lBl.3  (Relevant  Conduct)";  and  by 
inserting  the  following  additional 
sentence  as  the  second  sentence  of  the 
first  paragraph: 

"For  example,  an  adjustment  ftx)m 
§§2A2.2(b)(2).  2A3. 1(b)(1).  2B3.1(b)(2)(A-F). 
2B3.2(b)(3),  2D1. 1(b)(1).  2Dl.lUb)(l), 
2K1. 3(b)(3).  or  2K2.1{b)(5)  would  not  apply. 
In  addition,  in  §4B1.4  (Armed  Career 
Criminal),  the  adjustment  frtim  subsection 
(b)(3)(A)  is  not  to  t>e  applied". 

(K).  Synopsis  of  Proposed 
Amendment:  This  amendment  corrects 
a  technical  error  in  8  2L2.1  (Trafficking 
in  a  Document  Relating  to 
Naturalization,  Citizenship,  or  Legal 
Resident  Status,  or  a  United  States 
Passport;  False  Statement  in  Respect  to 
the  Citizenship  or  Immigration  Status  of 
Another;  Fraudulent  Marriage  to  Assist 
Alien  to  Evade  Immigration  Law). 
Currently  this  guidehne  uses  the  term 
"set"  to  include  either  a  single 
document  or  multiple  related 
documents.  However,  in  common  usage, 
the  term  "set"  refers  to  a  group 
containing  at  least  two  items,  thereby 
making  it  arguable  that  subsection  (b)(2) 
applies  only  to  sets  of  two  or  more 
related  documents.  See  United  States  v. 
Martinez-Cano,    F.2d    .  No.  93-  50257 
(9th  Cir.  Oct.  7, 1993).  This  amendment 
corrects  this  error  and  ensures 
comparability  in  offense  level  with 
8  2L1.1  (Smuggling.  Transporting,  or 
Harboring  an  Unlawful  Alien). 

Proposed  Amendment:  Section 
2L2. 1(b)(2)  is  amended  by  deleting  "sets 
of;  and  by  deleting  "Sets  of. 
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The  Commentary  to  §  2L2.1  captioned 
"Apphcatioo  Notes"  is  amended  in 
Note  2  by  Aetoting  "a  single"  and 
inserting  in  lieu  thereof  "one";  and  by  ,' 
deleting  "as  one  sat"  and  inserting  in  : 
lieu  thereof  "in  tiie  set  as  one  document 
for  the  purposes  of  subsection  (b)(2)". 

(L).  Synopsis  of  Proposed 
v^mendnienf.'This  amendment  clarifies 
the  opeiation  of  Chapter  Three,  Part  D 
(Multiiae  Counts)  and  §  5G1.2 
(Sentencing  on  Multiple  Counts  of 
Conviction)  in  respect  to  statutes  that 
require  consecutive  sentences  of 
imprisonment. 

Proposed  Amendment  Section 
301.1(b)  is  amended  by  deleting 
"imposition  of  a  consecutive  sentence" 
and  inserting  in  lieu  thereof  "both  diat 
a  term  of  imprisonment  be  imposed  and 
that  such  term  of  imprisonment  mn 
consecutively  to  any  other  term  of 
imprisonment". 

The  Commentary  to  f  3E>1.1  captioned 
"Applicatian  Note"  is  amended  by 
deleting  Note  1  and  inserting  in  Keu 
thereof: 

"1.  SubMctioa  (1^  provida*  that  any  count 
fior  wkidi  the  tututs  marwinhw  both  that  a 
temi  of  imprisonment  be  imposed  and  that 
such  tarm  of  Imprisonment  run  consecutively 
to  any  other  term  of  imprisonment  is 
exceptad  buiu  application  of  the  nniltfpia 
count  rules.  Convictions  on  such  comts  tn 
not  used  In  tha  datanniaation  of  a  oombiDad 
ofttnaa  Isvai  a&der  this  part,  but  may  affect 
the  offense  lavei  for  other  coasts.  See  §  2K2.4 
(Use  of  Firaaim.  Anaor-Piertdag 
AmmunitioB.  or  Bxploaive  Dortag  or  in 
Relation  to  rartaia  Grtmaali 

Certain  statutes  (1>  raqjaiia  a  ooosacuthra 
sentence  only  if  a  term  of  imprisonment  i* 
imposed  (eg..  18  U.S.C  31461  or  (2) sat  forth 
a  santaucuig  enharH'.emaiit  rather  titan  a 
sepvate  comt  of  convtctien  (e.g.,  IS  U.S.C 
3147).  Subsection  (b)  doaa  not  apply  is  such 
cases.  Saa.  aig..  AppUcaHo*  hiota  3  o(  Hm 
CommenlHy  to  S IH-S  (Pattaia  ta  Appeal 
Applicatioo  Note  2  of  tfaeCoBmeatary  (o 
$  41.7  (OOanaa  roHMaittad  While  oa 
BelaaseL  and  Application  Note  3  of  ttie 
Commentary  to  §  2K2.S  (Possession  of 
Fireann  or  Dangprous  Weapon  in  Pedacal 
Padlityi  Possession  or  Dtacharge  of  Firearm 
in  School  Zone).". 

The  Coraoiantaiy  to  §3D1.2  captioned 
"Application  Notes"  is  asMRdad  in 
Note  1  by  deleting  "impoaitioa  of  a 
consecutive  sentence"  and  insettinf  in 
lieu  thereof  "both  th^  a  term  of 
imprisonmakt  be  imposed  aiMi  that  audi 
term  6L  imprisonment  run  cosisacutively 
to  any  other  term  of  ii^fisanment". 

Section  5Gl.2(a)  is  amended  by 
deleting  "a  coMecntive  sMtanre"  and 
insert!^  in  Mmn  theteoi  "both  that  a 
term  of  impriaoament  bo  impoaed  and 
that  such  tenn  of  iaqHiaoBnieDt  ran 
coaaeculivaiy  to  any  olhar  term  of 
imprisoimient". 


The  QMnmentary  to  $  5G1.2  is 
amended  by  delet^  the  fourth 
paragraph  and  Inserting  in  Heu  thereof: 

"Subsection  (a)  applies  to  any  count  for 
which  a  statute  mandates  both  that  a  term  of 
imprtsonmest  be  imposed  wnA  that  such  term 
of  ia^rlsomnsnt  run  oonsecutivety  to  any 
other  tana  of  imprteHOBsnt  (e.g..  a  cooat 
charging  a  violatioa  of  IS  U.SC  a44(h). 
924(c).  or  929(a)).  Tha  santence  tor  such  a 
count  is  determined  independently  of.  and 
runs  consecutively  to,  the  sentences  for  any 
other  counts.  Sea  Commentary  to  $S  2K2.4 
and  3D1.1  regarding  determination  of  the 
offense  levels  for  related  counts  when  a 
conviction  under  IS  U.S.C  844(b).  924(c),  or 
929(a)  is  Involved.  Subsection  (a)  does  not 
apply  to  a  statute  diat  lequiies  a  consecutive 
sentence  only  if  a  term  of  imprisonment  is 
imposed  (e.g  ,  18  U.S.C.  3146)  or  seU  forth 
a  sentencing  enhancement  rather  than  a 
separate  coimt  of  conviction  (e.g.,  18  U.S.C 
3147).  See,  e.g.,  AppKcation  ^fo^»  3  of  the 
Commentary  to  §  2)1.6  (Failure  to  Appear), 
Application  Note  2  of  the  Commenta^  to 
S  2)1.7  (OCEmae  Committed  While  on 
Release),  and  Application  Note  3  of  tha 
Commentary  to  f  2IC2.5  (Possession  of 
Firearm  or  Dangarous  Weapon  in  Federal 
FaciHty;  Possession  or  Discharge  of  Firearm 
in  School  Zone).". 

(M).  Synopsis  of  Proposed 
Amendment:  This  amendment  makes 
the  listing  of  the  offimse  guidelines  in 
subsection  (d)  of  $3I>1.2  (Groups  of 
Closely-Related  Coimts]  more 
comprehensive.  Expressly  listing  these 
additional  sections  will  simplify  the 
application  of  this  guidehne. 

Pn^foted  Amemdmeat:  Section 
3Dl.2ii(d)  is  amended  in  the  second 
paragraph  by  inserting  "2Cl  .6," 
inunedktely  before  "2C1.7";  by 
inserti^  "§$  2G2.2. 2G2.4«  263.1. 
2G3.2:"  as  an  additional  line 
immediately  below  "2F1.1. 2F1.2;";  and 
by  insetting  "&  21C1.3."  immediately 
before  "2K2.1". 

(N).  Synopsis  of  Proposed 
Amembnmtir'nus  ^endment  ctsrifies 
thet  Application  Note  7  in  the 
Commentary  to  $4A1.2  (Definitions  and 
Inetradians  for  Conqiuting  Criminal 
History)  eaqtbins  $  4A  1.2(d)  and  doee 
not  impose  an  additional  limHaliaa  on 
the  coimting  of  sentences  committed 

f>rior  to  age  eighteen.  The  variation  in 
ang^aga  between  §4A1.2(d)  end 
Application  Note  7  has  leenlted  in 
litigatloa.  See  Uutod  States  v.  Cemiia, 
991  F.2d  SW  (9lh  Or.  1993).  Although 
the  prisoner  was  unsuccessfal  in  this 
case,  this  amendment  will  remove  the 
oppoetuBity  far  ether  rhnllwigna  on  thia 
point 

ftn/warfAiiMiaAiiunf.  The 
Commentary  to  f  4A1.2  captkmed 
"ApplicalieB  Holas"  is  ananded  by 
deleting  Note  7  and  inserting  ht  hen 
thereof: 


"7.  Offoona  Committed  Prior  to  Age 
Eighteeo.  Section  4A1.2(d)  covers  sentences 
resulting  from  all  oflenses  committed  prior  to 
age  eighteen  and  is  designed  to  minimize  the 
impact  of  dlfl^ereoces  among  iurisdictions  in 
the  age  at  which  a  defendant  is  considered 
a  'juvenile'  and  in  the  availability  of  juvenile 
records.  Section  4A1. 2(d)(1)  applies  to  adult 
convictions  resuhing  in  sentences  of 
imprisonment  of  more  than  one  year.  Section 
4A1. 2(d)(2)  applies  to  lesser  sentences 
resulting  from  adult  convictions  and  all 
sentences  resulting  from  juvenile 
delinquency  adjudications.". 

(O).  Synopsis  of  Proposed 
Amendment:  This  ameodment  adds  an 
additional  paragraph  to  the  Commentary 
to  §  5G1.1  (Sentencing  on  a  Single 
Ck)unt  of  Ck)nvicti<jn)  to  clarify  that 
where  the  guidehne  sentence  is 
detemiineo  by  the  statutorily  authorized 
maximum  sentence  under  §  5Gl.l(a)  or 
the  statutorily  required  minimum 
sentence  under  §  5Gl.l(b).  the  guideline 
range  from  Chapter  Five.  Part  A, 
remains  the  applicable  guideline  range 
for  other  purposes  (e.g..  determining 
eligibility  for  retroactive  application  of 
an  amended  guideline  range  under 
$  IBl  .10.  deiCTmining  whether 
altasnatiTee  to  imprisonment  are 
authorized  under  $5B1.1  or  §5Cl.l,  or 
detannining  the  ai^>ropriataiM6s  of  a 
departure  from  the  guideline  range 
under  §4A1.3). 

In  addition,  this  amendment  revises 
the  Commentary  to  SSCl.2  (Sealencing 
on  Multiple  Counts  of  (Conviction)  dted 
by  two  courts  of  appeals  as  supporting 
the  view  thai,  notwithstanding  tha 
language  in  18  U.S.C.  3624(e)  stating 
that  terms  of  supervised  release  r^m. 
concurrently,  a  court  nevertheless  may 
,  order  thai  supervised  release  terms  be 
served  consecutively  imdsr  certain 
drcum  stances  See  United  ^ates  v. 
Maxwell.  966  P.2d  545.  S51  (10th  Cir. 
1992)  and  Uaiied  States  v.  ShortluMise, 
No.  92^30334  (9th  Cir.  OcL  5. 1993). 
This  amendment  is  in  accord  with  the 
position  taken  by  the  Ei^th  Circuit  that 
18  USX.  3624(e)  provides,  in  all  cases. 
that  multiple  terms  of  supervised 
release  run  concunently  (United  Stotes 
v.  GuUickson,  982  F  Jd  1221. 1236  (8th 
Ciz.  1993)). 

Proposed  Amendment:  The 
Commentary  to  S  SCl  .1  is  amended  1^ 
inserting  the  fioUowing  additional 
paragraph  at  the  and: 

is  detanaiaaA  fa^  tha  sMMoiily  sothetlaad 
maximata  saataac»(Mndes  iwhsertion  (iA)ar 
the  statutorily  raqaired  mintmiim  sh^bcs 
(under  subsection  (bi)i.  tha  gukisiine  raags 
from  Chapter  Five.  Fttt  A  ^eataacing  Table) 
remains  appttcabia  for  other  porposas  (a.g., 
detennining  whether  alternatives  to 
iioprlsensBent  are  aatBortzea  under  §5oI.1 
(ImpesMen  o(  a  Term  o<  Plobatlea)  er 


rv 
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S5C1.1  (Imposition  of  a  Term  of 
Imprisonment);  determining  the 
appropriateness  of  a  departure  from  the 
guideline  range  under  §  4A1.3  (Adequacy  of 
Criminal  History  Category);  and  determining 
eligibility  for  the  retroactive  application  of  an 
amended  guideline  range  under  $  IBl.lO 
(Retroactive  Application  of  Amended 
Guideline  Range)).". 

The  Commentary  to  §  5G1.2  is 
amended  in  the  fourth  paragraph  by 
inserting  the  following  additional 
sentence  at  the  end: 

"Note,  however,  that  even  in  the  case  of  a 
consecutive  term  of  imprisonment  imposed 
under  subsection  (a),  any  term  of  supervised 
release  imposed  is  to  run  concurrently  with 
any  other  term  of  supervised  release 
imposed.  See  18  U.S.C  3624(e).". 

(P).  Synopsis  of  Proposed 
Amendment:  This  amendment  adds  a 
policy  statement  to  Chapter  Five.  Part  K 
(Departures)  providing  expressly  that  a 
downward  departure  may  be  warranted 
where  the  defendant  made  complete,  or 
substantially  complete,  restitution  prior 
to  the  discovery  of  the  offense  or  the 
defendant's  participation  of  the  offense, 
except  in  the  case  of  a  crime  of  violence. 
This  amendment  distinguishes  this 
circumstance  from  the  more  typical 
situation  in  which  the  defendant  makes 
restitution  prior  to  sentencing  but  after 
the  defendant's  participation  in  th^ 
offense  is  discovered,  a  situation 
addressed  by  §  3E1.1  (Acceptance  of 
Responsibility). 

Proposed  Amendment:  Chapter  Five, 
part  K,  subpart  2  is  amended  by 
inserting  the  following  additional 
section: 

"S  5K2.17.  Restitution  Prior  to  Discovery 
(Policy  Statement) 

If  the  defendant  made  complete,  or 
substantially  complete,  restitution  prior  to 
the  discovery  of  the  offense  or  the 
defendant's  participation  in  the  offense,  a 
downward  departure  may  be  warranted.  This 
provision  does  not  apply,  however,  where  (1) 
the  offense  was  a  crime  of  violence  as 
defined  in  §481.2  (Definition  of  Terms  Used 
in  Section  4B1.1),  or  (2)  such  restitution  was 
made  after  the  discovery  of  the  defendant's 
participation  in  the  offense  became  likely  or 
imminent.". 

(Q).  Synopsis  of  Proposed 
Amendment:  This  amendment  provides 
expressly  how  §  7B1.1  (Classification  of 
Violations)  is  to  be  applied  in  the  case 
of  false  statements  made  to  probation 
officers  by  probationers  and  supervised 
releasees.  A  variety  of  false  statements 
made  to  probation  officers  by 
probationers  or  supervised  releasees 
during  the  period  of  supervision  could 
be,  but  rarely  if  ever  are,  prosecuted 
under  18  U.S.C.  1001  (a  felony).  The 
question  has  arisen  as  to  wheUier  such 
violations  are  to  be  treated  as  Grade  B 


(felony)  or  Grade  C  (misdemeanor/ 
technical)  violations.  Option  1  of  this 
amendment  provides  that  a  false 
statement  made  to  a  probation  officer 
during  supervision  is  treated  as  a  Grade 
C  violation  (absent  a  felony  conviction 
for  such  false  statement).  Option  2  treats 
any  such  violation  as  a  Grade  B  (felony) 
violation.  In  addition,  this  amendment 
"  simplifies  the  commentary  of  §  7B1.1 
and  conforms  it  to  the  drafting  principle 
adopted  by  the  Commission  of 
consolidating  definitions  in  one  section. 

Proposed  Amendment:  [Option  1 : 
Section  7B1.1  is  amended  by  inserting 
the  following  additional  subsection: 
"(c)  Special  Instruction 

(1)  Absent  a  new  conviction  for  a  violation 
of  18  U.S.C  1001  (or  another  felony  statute), 
a  false  statement  to  a  probation  officer  by  a 
probationer  or  supervised  releasee  (e.g.,  a 
false  statement  on  a  monthly  report)  is  to  be 
treated  as  a  Grade  C  violation.".] 

[Option  2:  The  Commentary  to  §  7B1.2 
captioned  "Application  Notes"  is 
amended  by  inserting  the  following 
additional  note: 

"6.  Any  false  statement  made  by  a 
probationer  or  supervised  releasee  to  a 
probation  officer  that  could  be  charged  as  a 
violation  of  18  U.S.C  S 1001  shall  be  treated 
as  a  Grade  B  violation.".) 

[Both  Options:  The  Commentary  to 
§7Bl.l  captioned  "Apphcation  Notes" 
is  amended  in  Note  2  by  inserting  the 
following  additional  paragraph  as  the 
first  paragraph: 

"  'Controlled  substance  offense'  is  defined 
in  §4B1.2  (Definitions  of  Terms  Used  in 
Section  4B1.1).  See  §4Bl.2(2)  and 
Application  Note  1  of  the  Commentary  to 
S4B1.2.": 

and  by  inserting  the  following 
additional  paragraph  at  the  end: 

"  'Firearm  or  destructive  device  of  a  type 
described  in  26  U.S.C  5845(a)'  is  defined  in 
the  Commentary  to  §  2K2.1  (Unlawful 
Receipt,  Possession,  or  Transportation  of 
Firearms  or  Ammunition;  Prohibited 
Transactions  Involving  Firearms  or 
Ammunition).". 

The  Commentary  to  §  7B1.1  captioned 
"Apphcation  Notes"  is  amended  by 
deleting  Notes  3  and  4;  and  by 
redesignating  Note  5  as  Note  3.) 

Proposed  Amendments  and  Issues  for 
Conunent  Recommended  by  the 
Practitioners'  Advisory  Committee 

18.  Synopsis  of  Proposed 
Amendment:  This  amendment  provides 
that  conduct  of  which  the  defendant  has 
been  acquitted  after  trial  may  not  be 
used  in  determining  the  guideline  range 
but  may,  if  found  by  a  preponderance  of 
the  evidence,  provide  the  basis  for  an 
upward  departure. 


Proposed  Amendment:  Section  lBl.3 
is  amended  by  inserting  the  following 
additional  subsection: 

"(c)  Conduct  of  which  the  defendant  has 
been  acquitted  after  a  court  or  jury  trial  shall 
not  be  considered  under  this  section. 
However,  such  conduct,  if  proven  by  a 
preponderance  of  the  evidence,  may  provide 
the  basis  for  an  upward  departure." 

19.  Synopsis  of  Proposed 
Amendment:  This  amendment  makes  a 
number  of  minor  revisions  to  clarify  the 
operation  of  §  IBI.IO  (Retroactivity  of 
Amended  Guideline  Range).  In  addition, 
this  amendment  deletes  current 
§  iBl. 10(c),  a  rather  complex 
subsection,  as  an  unnecessary 
restriction  on  the  court's  consideration 
of  a  revised  sentence  in  response  to  an 
amended  guideline  range.  "The  simpler 
restriction  in  subsection  (b)  would 
remain  a  limitation  on  the  court's 
discretion. 

Proposed  Amendment:  Section 
iBl. 10(a)  is  amended  by  deleting 
"guidelines"  and  inserting  in  Ueu 
thereof  "Guidehnes  Manual";  by 
deleting  "may  be  considered"  and 
inserting  in  lieu  thereof  "is  authorized"; 
and  by  inserting  "and  thus  is  not 
authorized"  immediately  following 
"policy  statement". 

Section  IBI. 10(b)  is  amended  by 
inserting  ",  and  to  what  extent," 
immediately  before  "a  reduction";  and 
by  deleting  "consider  the  sentence  that 
it  would  have  originally  imposed  had 
the  guidelines,  as  amended,  been  in 
effect  at  that  time"  and  inserting  in  lieu 
thereof  "apply  the  Guidelines  Manual 
currently  in  effect  to  determine  the 
amended  guideline  range  and  the 
appropriateness  of  any  departure". 

Section  IBI.IO  is  amenaed  by 
deleting  subsection  (c);  and  by 
redesignating  subsection  (d)  as 
subsection  (c). 

The  Commentary  to  §  IBI.IO 
captioned  "Application  Notes"  is 
amended  by  deleting  the  text  of  Note  1 
and  inserting  in  lieu  thereof: 

"Eligibility  for  consideration  under  18 
U.S.C  3582(c)(2)  is  triggered  only  by  an 
amendment  listed  in  subsection  (c)  of  this 
section  that  lowers  the  applicable  guideline 
range.  The  amended  guideline  range  is 
determined  by  applying  all  amendments  to 
the  Guidelines  Manual  (i  e..  by  applying  the 
Guidelines  Manual  currently  in  effect). 

This  policy  statement  specifies  the 
circumstances  under  which  a  defendant  may 
be  considered  for  a  reduced  sentence  under 
18  U.S.C.  S  3582(c)(2).  The  decision  whether 
or  not  to  grant  a  reduction  in  a  particular  case 
is  discretionary  with  the  court.". 

The  Commentary  to  §  IBI.IO 
captioned  "Background"  is  amended  in 
the  last  paragraph  by  deleting  "(d)  "  and 
inserting  in  Ueu  thereof  "(c)". 
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20(A).  Sfnofmi*  ofPtopottd 
Awendimat:  "niis^  anieiKinitnt  nvism. 
the  Commentary  to  §2n.l  to  provwU 
greater  ronrirtancy  between  th« 
definition*  o£  loss  in  $§  2B1.1  (Larceny, 
Embezzlamnot  md  Otfaar  Forms  of 
Theft:  Receiving,  Transpofting. 
Tnmsfemng.  Transmitting,  or 
Possessing  Stolen  Property)  and  2F1.1 
(Fraud  and  Decnt;  Foigery;  Offenass 
Invohring  Alfeated  or  Coontarfeit 
Instnineats  Otker  tfaaa  Counterlatt 
Bearer  Obligations  of  the  Uhited  States). 

Proposed  Amtendmeni:  Th* 
Commentary  to  §  2F1 .1  captioned 
"Application  Notes"  is  amended  in 
Note  7  by  deietiitg  tb*  last  three 
sentences  of  tbe  firtt  paragraph  and 
inserting  ia  hen  theraof: 

"Preqoently,  less  in  a  CrmMi  case  wilt  be  the 
same  as  in  a  theft  case.  Examples:  (1 )  hi  the 
case  of  a  foiged  check  that  was  represented 
to  be  genuine,  the  loss  is  the  loss  that  would 
have  occuned  if  the  check  had  been  cashed. 
(2)  In  a  case  where  worthies*  stock  was 
represented  to  be  worth  S4(X000,  the  loss 
would  be  S40JQ00.  Where  the  Iocs  that  the 
defendant  attempted  to  Inflict  is  greater  than 
the  actual  loss,  the  provisions  of  f  ZXl.l 
(Attem{>t,  Solicitation.  orCtmspiracy)  will 
apply."; 

and  by  deleting  the  first  two  lines  of  the 
second  paragraph  and  inserting  ia  Heu 
thereof: 

"fai  aom*  fraud  cases,  additional  factors  are 
to  be  coaaideaad  in  detanatBing  lot*:". 

(B).  Issue  for  Comment:  The 
Commission  invites  ctHnment  on 
whether  the  Commentary  to  §  2B1.1 
(Larceny,  Embezzlement,  and  Other 
Forms  of  Tbeft;  Receiving,  Transporting, 
Transferring.  Transmitting,  or 
Possessing  Stolen  Property)  ^oukf  be 
conformed  to  the  Commentary  to 
§  2F1.1  (Fraxid  and  Deceit:  Forgery, 
Offenses  Involving  Altered  or 
Counterfeit  Instruments  Other  than 
Counterfeit  Bearer  Obligations  of  the 
United  States)  by  stating  that: 

(1)  The  loss  should  be  reduced  to 
reflect  the  amount  the  victim  has 
recovered  fmor  to  discovery  of  the 
offense  or  which  the  victim  expects  to 
recover  frtrni  any  assets  originally 
pledged  by  the  defendant;  and 

(2)  The  actual  loss  may  in  some  cases 
significantly  overstate  or  understate  the 
seriousness  of  the  defendant's  conduct; 
in  such  cases,  a  departure  from  the 
guidalinaa  may  be  warranted. 

(C).  Issue  for  CommenL  The 
Conunissian  inrita*  cooament  on 
whether  or  not  the  provisions 
concerning  loss  in  Chapter  Two,  Parts  B 
(Offenses  Involving  Property)  and  F 
(Offenses  Involving  Fraud  of  Deceit), 
should  be  revised  to  make  clear  that 
interest  is  not  to  be  counted  under  any 


drcumatencaa.  Thm^  appaaaa  to  ba  a 
confhct  between  the  Ci— miigion's 
intent  witb  respect  to  tiie  incluaion  of 
interest  ia  tka  catcahtian  of  loss  and 
two  ncent  ap^ie^tato  daciaioos. 
Altkmgfa  Appbcatkn  Note  7  in  the 
Commeotary  to  §  2F1.1  (Fraud  and 
Deceit;  Forgary;  Ofianaaa  Involving 
Altatad  or  Connterieit  Instnunenka 
Other  than  Couaterfaat  Bearer 
ObligadODB  of  die  Doted  Stated  states 
that  loss  doea  not.  for  eaample,  iachide 
intaceat  the  victiia  covld  hrv  earned  on 
such  funds  had  the  ofiaasa  not 
occarred.  two  appellate  court  dadsions 
have  permitted  the  inclusion  of  lost 
interest  in  the  calculation  of  loss.  See 
United  States  v.  Lowder.  No.  92-6378. 
1993  WL  356898  (10th  Cir.  1993)  and 
United  Stales  v.  /ones.  933  F.Zd  3S3  (6th 
Cir.  1991).  In  contrast  the  Fourth 
Circuit  has  held  that  interest  should  not 
be  counted  in  the  determination  of  loss 
where  it  amounts  to  lost  profiL  United 
States  V.  Bailey,  973  F.Zd  1028  (4th  Qr. 
1992). 

21.  Synopsis  of  Proposed 
Amendment:  This  amendment  clarifies 
the  intended  coverage  of  S  2X1.1 
(Attempt,  Solicitation,  or  Conspiracy). 
Severri  appellate  courts  have  read  this 
guideline  as  not  applying  in  tfie  case  of 
an  attempt  if  the  statute  covering  the 
substantfve  offense  also  covers  an 
attempt  to  connnit  the  offense.  See,  e.g., 
United  States  v.  Van  Bhom,  961  F.2d 
145  {9th  Cir.  1992);  United  States  t. 
Koenig.  952  F.2d  267  (9th  Qr.  1991); 
United  States  v.  Wiliiaaa.  891  F.2d  962 
(1st  Cir.  1969);  United  States  v.  Totes. 
867  F.2d  222  (Stlt  dr.  1909)  and  United 
States  v.  Vos^ties,  791  F.Supp.  348 
(E.D.N. Y.  1992)).  This  amendment 
clarifies  the  Commission's  intent  that 
the  detemuning  factor  in  whether 
S  2X1.1  applies  is  whether  the  title  of 
the  offense  guideline  for  the  substantive 
offense  expressly  covers  the  inchoate 
form  of  the  offense. 

In  addition^  thiaaioendment 
simplifies  the  cunoitly  complex 
structure  of  this  guideline  by  merging 
subsections  (b)  (1).  (2),  and  (3).  The 
titles  of  the  offense  guidelines  covered 
by  subsection  (b)(3)(B)  are  amended  to 
conform. 

Proposed  Amendment:  The  title  of 
§  2X1.1  is  amencbd  by  deleting  "(Not 
Covered  by  a  Specific  Offense 
Guideline)". 

Section  2X1. 1(b)  is  amended  by 
deleting: 

"(1)  If  an  attempt,  decrease  by  3  levels, 
unless  the  defisndJant  completed  all  the  acts 
the  defendant  believed  necessary  for 
successful  completion  of  the  substantive 
offense  or  the  circumstances  demonstrate 
that  the  defeodant  «ras  about  to  complete  all 
such  acts  but  for  apprehensioa  oc 


interruption  by  aoaw  riaibr  eieBt  beyond 
the  defendant's  oontioL 

(2)  If  a  coBspiracy,  dKrease  by  3  levels, 
unless  the  '*'*r"'tii^  or  a  co-coRspiistor 
complated  aU  the  ads  tba  coosplratcxs 
bdieva^  aacessary  od  th*tr  port  tor  the 
■uccessAil  completion  of  the  substantive 
offense  or  the  ctrctirastsoces  demonstrate 
that  the  conspirators  were  about  to  complete 
all  such  acts  but  for  apprehao&ian  ox 
interruption  by  some  similar  event  beyond 
their  control. 

(3)  (A)  If  a  sohcitatiea,  decrease  by  3  levels 
unless  the  person  solicited  to  commit  or  aid 
the  substantive  offeose  completed  aU  the  acts 
he  believed  necessary  for  successful 
completioa  of  the  substaative  offense  or  the 
circumstances  deoMnstratethat  the  persoa 
was  about  to  complete  all  such  acts  but  far 
apprehension  or  interruption  by  some  similar 
event  beyond  such  person's  control. 

(B)  If  the  statute  treats  solicitation  of  the 
substantive  offlBnse  identically  with  the 
substantive  offense,  do  not  apply  subdivision 
(A)  above;  i.e.,  the  offense  level  ior 
solicitation  is  the  same  as  that  far  the 
substantive  ofiensa", 

and  inserting  in  lieu  thereof: 

"(1)  Decrease  by  3  levels  unless  (A)  the 
defendant,  a  co-conspirator,  or,  in  the  case  of 
a  solicitation,  the  person  solicited  to  commit 
the  offense  committed  aO  of  the  acts  be 
believed  necessary  for  the  successful 
completion  of  the  substantive  offense:  or  (B) 
the  drcumstaocas  demonstrate  th^  such 
person  was  about  to  complete  all  such  acts 
but  for  apprehenston  or  iaterrupti(m  by  some 
similar  event  beyond  his  cffotrol.". 

The  Commentary  to  §  2X1.1  captitHved 
"Appfication  Notes"  is  amended  by 
deleting  the  first  sentence  of  Note  1  and 
inserting  in  lieu  thereof: 

"  "Expressly  covered  by  another  offense 
guideline  sactun.'  as  used  in  sufasaction  (c), 
means  that  the  title  of  the  offense  guicMine 
section  applicable  to  the  substantive  offensa 
expressly  covers  an  attempt,  conspiracy,  or 
solicitation.  For  example.  §  2A2.1  (Assault 
With  Intent  to  Commit  Murder;  Attempted 
Murder)  expressly  covers  attempted  murder. 
S  2A1.5  (Conspiracy  or  Solicitation  to 
Commit  Murder)  expressly  covers  conspiracy 
and  solicitation  to  commit  murder.  In 
contrast,  S  2B3.1  (Robbery)  does  not 
expressly  cover  attempt,  conspiracy,  or 
solicitation  to  commit  robbery."*. 

The  Cfimmentary  to  §  2X1.1  captioned 
"Application  Notes"  is  amended  in  the 
last  paragraph  of  Note  1  by  inserting 
"§2B4.1;"  oo  an  additional  line 
immedialely  below  "§  2A1.5";  and  by 
inserting  ".  2C1.6"  immediat^y 
following  "aClJi'". 

The  ComaieRtary  to  §  2X1.1  captioned 
"Application  Notes'*  is  amended  in 
Note  4  by  deleting  "S2Xl.l(bKl).  (b)(2). 
or  (b)(3)iA)"  wherever  it  appears  and 
inserting  in  lieu  thereof  in  eech  instance 
"§2Xl.l(b)(l)". 

The  Commentary  to  &  2X1.1  captioned 
"Backgnnmd"  is  amended  by  deleting 
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"§  2X1. 1(b)  (1)  or  (2)"  and  ioaertukg  in 
lieu  thereof  "2X1.1  (t^iy. 

Section  2B4.1  ia  amended  in  the  title 
by  inserting  at  the  end  ";  Offering, 
Giving,  Soliciting,  or  Receiving". 

Section  2C1.6  is  amended  in  the  title 
by  inserting  at  the  and  ";  Offering. 
Giving,  Soliciting,  or  Receiving". 

22.  Synopsis  of  Proposed 
Amtadment:  This  aniendmeot 
addtesses  the  meaning  of  the  term  "non- 
violcait  offisnse"  in  §  SK2.13  (i.e.. 
whether  a  "violoit  oHense"  is 
synonymous  with  a  "crime  of  violence" 
as  used  in  §  4B1.2  (Definitions  of  Terms 
Used  in  section  4B1.1);  and,  if  so, 
whether  a  departure  under  this  policy 
statement  is  [HDhibited  in  all  s\u^ 
cases).  There  is  a  split  among  the 
appellate  courts  with  regard  to  this 
issue.  Of  the  seven  circuits  that  have 
addressed  the  question,  all  except  the 
DC  Circuit  follow  the  holding  of  United 
States  v.  Poff,  926  F.2d  5*8  (7th  Cir. 
1991)  (en  bmc)  that  the  terms  are 
synonymous.  Hence,  departure  for 
diminished  capacity  would  be 
precluded  for  any  offense  that  is  a  crime 
of  violence  under  the  guidelines.  The 
DC  Circuit,  in  United  States  v. 
Chatman.  986  F.2d  1446  (DC  Qr.  1993). 
came  to  a  different  craiclusion, 
permitting  a  dovimward  departure  in  an 
unarmed,  "idle  threat"  baiik  robbe^ 
case. 

As  genatally  iUustrated  by  instances 
in  the  relevant  appellate  cases,  the  issue 
arises  in  cases  that  fall  within  the 
definition  of  crime  of  violence  as  used 
in  §  4B1.2  but  may  not  pose  any 
significant  risk  of  physical  injury  (e.g.. 
a  person  with  psychological  problems 
who  writes  a  threatening  letter  but 
evidences  no  intent  or  capacity  to  carry 
out  the  threat).  As  the  underlying 
purpose  of  this  provision  seems  best 
expressed  in  the  claiise  "provided  that 
the  defendant's  criminal  history  does 
not  indicate  a  need  for  incarceration  to 
protect  the  public,"  this  amendment 
revises  the  language  of  this  policy 
statement  to  express  its  intent  more 
directly.  The  option  of  an  additional 
sentence  setting  forth,  for  emphasis,  a 
strong  presumption  against  the 
applicability  of  this  provision  in  the 
case  of  a  crime  of  violence  is  included. 

Proposed  Amendment:  [Options  1  and 
2:  SectiOTi  5K2.13  is  amended  by 
deleting  "a  non-violent'*  and  inserting 
in  lieu  thereof  "an";  and  by  deleting 
"the  defendant's  criminal  history"  and 
inserting  in  lieu  thereof  "consideration 
of  the  nature  and  circumstances  of  the 
offense  and  the  history  and 
characteristics  of  the  defendant".) 

[Option  2  only:  Section  5K2.13  is 
amended  by  inserting  the  following 
additional  sentence  at  the  end: 


"'Absent  axtxaordkaary  drcamataBces.  a 
do«imward  departure  under  this  provision  is 
not  authorized  for  an  offense  that  is  a  crime 
of  violence  as  defined  in  $4B1. 2  (Definitions 
of  Terms  Used  in  Section  4Bl.ll.".t 

Proposed  Anwadateat  Racoaaaended 
by  the  FraiMtion  Officers'  Advisory 
Group 

23.  Synopsis  of  Proposed 
Amendment:  This  amendment  revises 
§5Gl.3  (Intposition  of  a  Senterrce  on  a 
Defendant  Subject  to  an  Undischarged 
Term  of  Imprisonment)  by  deleting 
subsection  (c),  which  currently  requires 
the  court  to  employ  a  methodology  that 
parallels  the  multiple  count  rules  of 
Chapter  Three,  and  substituting  a 
provision  that  allows  the  cotirt  to 
impose  the  sentence  either  concurrently 
or  consecutively,  with  an  application 
note  suggesting  use  of  the  muhipte 
coxmt  methodology  only  if  accurate, 
factual,  and  reliable  information 
concerning  the  prior  sentence  is  readily 
available.  This  amendment  is  designed 
to  respond  to  the  difficulty  in  obtaining 
state  and  local  offense  informatioD 
regarding  prior  unexpired  sentences  and 
accurately  applying  such  inkumation  to 
federal  guideUnes. 

Proposed  Amendment:  Section  5G1.3 
is  amended  by  deleting  subsection  (c) 
and  by  inserting  in  lieu  thereof: 

"(cl  la  aay  other  case,  the  sentence  for  the 

instant  offense  may  run  concurrently  or 
consecutively  to  the  prior  undischarged  term 
of  imprisonment,  except  to  the  extent 
otherwise  required  by  \iw.". 

The  Commentary  to  §  5G1.3  captioned 
"Appfication  Notes"  is  amended  by 
deleting  Note  3  and  inserting  in  lieu 
thereof: 

"3.  Where  the  defendant  is  subject  to  an 
undischarged  term  of  imprisoimient  in 
circumstances  other  than  those  set  forth  in 
subsection  (a)  or  (b),  subsection  (c)  applies. 
The  sentence  for  the  instant  offense  may  run 
concurrently  or  consecutively  to  the  prior 
undischarged  term  of  imprisonment.  If 
accurate,  factual,  and  reliable  information 
concemiag  the  prior  conviction  and  sentence 
for  which  the  defendant  is  serving  the 
undischarged  term  of  imprisonment  is 
readily  available,  the  court  may  combine  the 
instant  offense  and  the  prior  offense  by 
applying  the  grouping  rules  at  §3D1  2  to 
arrive  at  an  approximate  total  punishment 
that  would  have  been  imposed  had  ail  the 
offenses  been  federal  of&aues  far  whkh 
sentences  were  being  imposed  at  the  same 
time.  To  the  extent  practicable,  the  court 
should  consider  imposing  a  sentence  of 
imprisoiunent  that  results  in  incremental 
punishment  as  envisioned  in  Chapter  3,  Part 
D,  and  §501.2. 

It  is  not  intended  that  the  above  suggested 
methodology  be  apjplied  when  it  either 
prolongs  or  complicates  the  sentencing 
process  or  produces  inaccurate  or  anreliable 
resuhi,". 


Propeaed  ABiendBieBts  Raconunanded 
by  the  Federal  and  Community 
Defieadcrs 

24.  Synopsis  of  Proposed 
Amendment  This  amendment  revises 
the  Commentary  to  §  2D1.1  (Unlawful 
Manufacturing,  Importing,  Expartmg.  or 
Trafficking;  Attempt  or  Conspincy)  to 
provide  that  in  a  case  involving 
negotiation  for  a  quantity  of  a  controUed 
substance,  the  negotiated  quantity  is 
used  to  determine  the  offense  level 
unless  the  completed  transactian 
establishes  a  larger  quantity,  or  the 
defendant  establishes  that  he  was  not 
reasonably  capable  of  producing  the 
negotiated  amount  or  otherwise  did  not 
intend  to  produce  that  amount.  Under 
the  wording  of  the  current  fwovision,  if 
the  defendant  establishes  that  he  was 
not  reasonably  capable  of  producing  the 
quantity  of  controlled  substances  but  is 
unable  to  establish  that  he  did  not 
intend  to  produce  the  quantity  of 
controUed  substances,  or  if  the 
defendant  establishes  that  he  did  not 
intend  to  produce  the  quantity  of 
controlled  substance  but  is  unable  to 
establish  that  he  was  not  reasonably 
capable  of  producing  that  quantity,  he  is 
denied  the  benefit  of  this  provision. 

Proposed  Amendment:  The 
Commentary  to  §  2D1.1  captioned 
"Application  Notes"  is  amended  in 
Note  12  by  deleting  the  third  paragraph 
and  inserting  in  lieu  thereof: 

"Tn  an  offiense  involving  negotiation  for  a 
quantity  of  a  controlled  substance,  the 
negotiated  quantity  shall  be  used  in 
determining  the  offense  level  unless  the 
completed  transaction  establishes  a  larger 
quantity.  However,  where  the  court  finds  Ibat 
the  defendant  was  not  reasonably  capable  of 
producing,  or  otherwise  did  not  intend  to 
produce,  the  negotiated  quantity  of 
controlled  substance,  the  court  shall  exclude 
the  amount  that  it  finds  the  defendant  was 
not  reasonably  capable  of  producing  or 
otherwise  did  not  intend  to  produce.**. 

25.  Synopsis  of  Proposed 
Amendment:  This  amendment  revises 

§  2P1.1  (Escape,  Instigating  or  Assisting 
Escape)  to  conform  the  definition  of 
non-secure  custody  in  subsection  fb)(3) 
to  that  used  in  subsection  (bK2),  thus 
providing  more  consistent  treatment  of 
escapes  from  non-secure  custody.  The 
definition  of  non-secure  custody  in 
subsetrtion  (b)(2)  is  consistent  with  the 
definition  of  non-setmre  custody  used 
by  the  Bureau  of  Prisons.  Two  oprtions 
are  provided.  The  difference  between 
Options  1  and  2  is  that  Option  2  would 
exclude  a  prisoner  who  fails  to  return 
from  a  furlough  from  a  secure 
institution  from  the  operation  oi 
subsecticm  (b)(3). 

Proposed  Amendment:  [Option  J. 
Section  2Pl.l(bK3)  is  amended  by 
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deleting  "the  non-secure  custody  of  a 
community  corrections  center, 
community  treatment  center,  'halfway 
house,'  or  similar  facility"  and  inserting 
in  heu  thereof  "non-secure  custody".) 

[Option  2:  Section  2P1. 1(b)(3)  is 
amended  by  deleting  "the  non-secure 
custody  of  a  community  corrections 
center,  community  treatment  center, 
'halfway  house,'  or  similar  facility"  and 
inserting  in  lieu  thereof  "non-secure 
custody". 

Section  2P1. 1(b)(3)  is  amended  by 
inserting  "(A)  the  offense  involved  a 
failure  to  return  from  a  furlough  from 
secure  custody;  or  (B)"  immediately 
following  "shall  not  apply  if.) 

[Both  Options:  The  Commentary  to 
§  2P1.1  captioned  "Application  Notes" 
is  amended  in  Note  2  by  deleting  "(not 
in  connection  with  an  arrest  or  other 
charges)"  and  by  inserting  in  lieu 
thereof: 

";  it  does  not  include  notifying  authorities  of 
one's  status  as  an  escapee  upon  being 
arrested  on  another  charge") 

Propoeed  Amendments  and  Issues  for 
Comment  Recommended  by  the 
Department  of  Justice 

26.  Synopsis  of  Proposed 
Amendment:  This  amendment  provides 
that  the  base  offense  level  of  12  in 

§  2H2.1  (Obstructing  an  Election  or 
Registration)  applies  in  all  cases  where 
the  defendant  corrupts  the  registration 
or  votes  of  others,  while  the  alternative 
base  offense  level  of  6  applies  where  the 
defendant  corrupts  only  his  or  her  own 
registration  or  ballot.  Sections  2H2.1(a) 
(2)  and  (3)  currently  do  not  clearly 
distinguish  such  cases. 

Proposed  Amendment:  Section 
2H2.1(a)  is  amended  by  deleting 
subdivisions  (2)  and  (3)  and  inserting  in 
lieu  thereof: 

"(2)  12.  if  the  obstruction  involved 
corruption  of  the  registration  or  votes  of 
others  by  forgery,  fraud,  theft,  bribery,  deceit, 
or  other  means;  or 

(3)  6,  if  the  defendant  corrupted  only  his 
own  registration  or  vote.". 

The  Commentary  to  §  2H2.1  captioned 
"Backgroimd"  is  amended  by  deleting 
the  first  sentence  and  inserting  in  lieu 
thereof: 

"Alternative  base  offense  levels  cover  three 
different  ways  of  obstructing  an  election; 

(1)  By  the  use  of  force  or  the  threat  of  force; 

(2)  By  schemes  involving  deceptive  or 
dishonest  conduct  with  regard  to  the 
registration  or  votes  of  others;  or 

(3)  By  an  individual's  selling  or  otherwise 
acting  fraudulently  with  regard  only  to  his 
own  registration  or  vote.". 

27.  Synopsis  of  Proposed 
Amendment:  This  amendment  revises 
§§2K2.1  (Unlawful  Receipt,  Possession, 
or  Transportation  of  Firearms  or 


Ammunition:  Prohibited  Transactions 
Involving  Firearms  or  Ammunition)  and 
2K2.5  (Possession  of  Firearm  or 
Dangerous  Weapon  in  Federal  Facility; 
Possession  or  Discharge  of  Firearm  in 
School  Zone)  to  provide  a  4-level 
increase  if  the  defendant  committed  the 
offense  as  a  member  of,  on  behalf  of,  or 
in  association  with  a  criminal  gang,  and 
defines  a  "criminal  gang"  as  a  group, 
club,  organization,  or  association  of  five 
or  more  persons  whose  members 
engage,  or  have  engaged  within  the  past 
five  years,  in  a  continuing  series  of 
crimes  of  violence  and/or  controlled 
substance  offenses  as  defined  in  §4B1.2. 

Proposed  Amendment:  Section 
2K2.1(b)  is  amended  by  inserting  the 
following  additional  subdivision: 

"7.  If  the  defendant  committed  an  offense 
is  a  member  of,  on  behalf  of,  or  in  association 
with  a  criminal  gang,  increase  by  4  levels.  A 
'criminal  gang'  is  defmed  as  a  group,  club, 
organization,  or  association  of  five  or  more 
persons  whose  members  engage,  or  have 
engaged  within  the  past  five  years,  in  a 
continuing  series  of  aimes  of  violence  and/ 
or  controlled  substance  offenses  as  defined  in 
§481.2.". 

Section  2K2.5(b)  is  amended  by 
inserting  the  following  additional 
subdivision: 

"2.  If  the  defendant  committed  an  offense 
as  a  member  of,  on  behalf  of,  or  in  association 
with  a  criminal  gang,  increase  by  4  levels.  A 
'criminal  gang'  is  defined  as  a  group,  club, 
organization,  or  association  of  five  or  more 
persons  whose  memtwrs  engage,  or  have 
engaged  within  the  past  five  years,  in  a 
continuing  series  of  crimes  of  violence  and/ 
or  controlled  substance  offenses  as  defmed  in 
§481.2.";     * 

and  in  the  caption  by  deleting 
"Characteristic"  and  inserting  in  lieu 
thereof  "Characteristics". 

28.  Issue  for  Comment:  The 
Commission  invites  comment  on 
whether  §  2K2.5  (Possession  of  Firearm 
or  Dangerous  Weapon  in  Federal 
Facility;  Possession  or  Discharge  oT 
Firearm  in  School  Zone)  should  be 
amended  to  include  enhancements  if 
the  firearm  was  discharged  or  loaded  or 
if  the  defendant  possessed  both  a 
firearm  and  ammunition  in  a  school 
zone,  and  whether  enhancements 
currently  found  in  §2K2.1  (Unlawful 
Receipt,  Possession,  or  Transportation 
of  Firearms  or  Ammunition;  Prohibited 
Transactions  Involving  Firearms  or 
Ammunition)  should  be  included  in 
§  2K2.5  (e.g.,  an  enhancement  for 
possessing  multiple  weapons  in  a 
school  zone). 

The  Commission  also  invites 
comment  on  whether  §  2K2.1  (Unlawful 
Receipt,  Possession,  or  Transportation 
of  Firearms  or  Ammunition;  Prohibited 
Transactions  Involving  Firearms  or 


Ammunition)  should  be  amended  to 
increase  the  base  offense  level  from  12 
to  14  for  persons  who  sell  firearms  with 
knowledge  or  reason  to  believe  that  the 
recipient  is  a  felon  or  other  prohibited 
person  or  an  underage  person. 

29.  Issue  for  Comment:  The 
Commission  invites  comment  on 
whether  to  add  an  enhancement  in 
Chapter  Three  (Adjustments)  applicable 
to  members  of  criminal  organizations 
who  expressly  agree,  or  reouire  others  to 
agree,  to  commit  a  crime  of  violence  as 

a  formal  condition  of  membership  in 
that  organization  (such  act  of  violence 
may  be  required  to  be  committed  prior 
to  approval  of  membership  in  the 
organization  or  the  promise  of  such  act 
in  the  future  may  be  required).  The 
Commission  also  invites  comment  on 
the  number  of  levels  to  be  given  to  such 
an  enhancement.  Comment  is  further 
invited  on  whether  this  circumstance  is 
lilcely  to  arise  often  enough  to  warrant 
a  new  Chapter  Three  adjustment  or 
whether  it  instead  should  be  addressed 
as  an  upward  departure  consideration  in 
Chapter  Five,  Part  K  (Departures). 

30.  Issue  for  Comment:  The 
Commission  invites  comment  on 
whether  §4A1.1  (Criminal  History 
Category)  and  Chapter  Five,  Part  A 
(Sentencing  Table)  should  be  amended 
to  add  additional  distinctions.  For 
example,  should  all  prior  sentences  of 
imprisonment  of  mof^  than  one  year 
and  one  month  continue  to  receive  three 
criminal  history  points  or  should 
distinctions  be  made  for  longer  periods 
of  imprisonment  or  specific  types  of 
offenses:  should  distinctions  be  made 
where  the  prior  offense  and  instant 
offense  are  similar;  should  a  separate 
criminal  history  category  be  created  for 
defendants  with  a  clean  record  (no 
arrests  or  convictions);  and  should  an 
additional  criminal  history  category  be 
created  for  defendants  with 
substantially  more  than  thirteen 
criminal  history  points? 

Issue  for  Comment  Recommended  by 
the  Judicial  Conference  Committee  on 
Criminal  Law 

31.  Issue  for  Comment:  Under 

§  IBI.IO  (Retroactivity  of  Amended 
Guideline  Range),  if  a  defendant  is 
serving  a  sentence  of  imprisonment,  and 
the  guideline  range  applicable  to  the 
defendant  has  subsequently  been 
lowered  as  a  result  of  an  amendment  to 
the  guidelines  expressly  listed  in 
§  IBl. 10(d),  the  court  may  consider  a 
reduction  in  the  defendant's  term  of 
imprisonment.  In  determining  whether 
a  reduction  is  warranted  and  the  extent 
of  any  reduction,  the  court  is  directed  to 
consider  the  amended  guideline  range. 
Under  §  IBI.  10(b),  the  amended 
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guideline  range  is  determined  by 
applying  the  revised  Guidelines  Manual 
in  its  entirety,  thereby  making  all  other 
amendments  retroactive  as  well.  The 
Commission  invites  comment  on 
AA^ether  §  lBl.l(b)  should  be  retained  as 
written  or  whether  it  should  be 
modified  so  that  the  amended  guideline 
range  is  determined  by  using  only  those 
amendments  that  have  been  expressly 
designated  for  retroactive  application; 
such  amendments  would  be  applied  in 
conjunction  with  the  Guidelines  Manual 
used  at  the  defendant's  original 
sentencing. 

Proposed  Amendment  Recommended 
by  a  District  Court  Judge 

32.  Synopsis  of  Proposed 
Amendmeat:  This  amendment  creates 
an  additional  guideline  in  Chapter 
Three,  Part  E  (Acceptance  of 
Responsibility),  to  provide  an  additional 
one-level  decrease  for  a  defendant  who 
goes  to  trial  but  avoids  actions  that 
unreasonably  delay  or  burden  the 
proceedings  or  place  an  undue  burden 
on  the  government. 

Proposed  Amendment:  Chapter  Three, 
Part  E,  is  amended  by  inserting  the 
following  additional  section: 
"§  3E1.2.    Assisting  in  the  Fair  and 
Expeditious  .Kdministration  of  Justice 

If  a  defendant  who  goes  to  trial 
deroonstrates  a  willingness  to  assist  in  the 
fair  and  expeditious  administration  of  justice 
by  avoiding  actions  which  would 
unreasonably  delay  or  burden  the 
proceedings  or  place  an  undue  burden  on  the 
Government,  decrease  the  offense  level  by 
one  level. 

Commentary 

Application  Note: 

1.  In  determining  whether  a  defendant 
qualifies  under  this  section,  appropriate 
considerations  include,  but  are  not  limited 
to,  the  following: 

(a)  whether  the  defendant  refrained  from 
making  frivolous  motions; 

(b)  whether  the  defendant  agreed  to 
reasonable  stipulations  concerning  issues  as 
to  which  there  was  no  genuine  dispute,  for 
example,  stipulated  to  business  records  to 
avoid  prolonging  the  trial  by  calling  records 
custodians. 

Background:  The  reduction  of  offense  level 
provided  by  this  section  recognizes  the 
legitimate  interest  in  rewarding  those 
defendants  who  go  to  trial  but  who 
nonetheless  assist  in  the  fair  and  expeditious 
administration  of  justice  by  avoiding  conduct 
which  unreasonably  delays  or  burdens  the 
process.  Like  the  extra  one-level  reduction 
provided  with  respect  to  certain  defendants 
for  timely  notification  of  an  intent  to  plead 
guilty  (§3E1. 1(b)(2)),  this  section  seeks  to 
reward  conduct  that  assists  the  court  and  the 


Government  in  allocating  their  resources 
efficiently.". 

Issues  for  Comment  Recommended  by 
Families  Against  Mandatory  Minimums 

33(A).  Issue  for  Comment:  The 
Commission  invites  comment  on 
whether  it  should  modify  the  provisions 
in  8  2D1.1  (Unlawful  Manufacturing, 
Importing,  Exporting,  or  Trafficking; 
Attempt  or  Conspiracy)  that  distinguish 
between  cocaine  and  crack  cocaine  at 
the  ratio  of  100  to  1  (i.e.,  100  grams  of 
cocaine  is  equivalent  to  1  gram  of  crack 
cocaine).  This  ratio  is  based  upon  the 
ratio  of  crack  cocaine  to  other  cocaine 
contained  in  the  mandatory  minimum 
sentencing  provisions  of  21  U.S.C. 
841(b)(1)(A)  and  (B).  The  Commission 
invites  comment  on  whether  the  100  to 
1  ratio  should  continue  to  be  used  for 
guideline  purposes,  or  whether  another 
ratio,  such  as  1  to  1,  2  to  1,  5  to  1,  or 
10  to  1,  would  better  reflect  the  relative 
seriousness  of  these  offenses  for 
guideline  purposes. 

(B).  Issue  for  Comment:  The 
Commission  invites  comment  on  the 
appropriate  equivalency  between  a 
marihuana  plant  and  marihuana  for 
guideline  purposes.  Currently,  §  2D1.1 
(Unlawful  Manufacturing,  Importing, 
Exporting,  or  Trafficking;  Attempt  or 
Conspiracy)  equates  each  marihuana 
plant  with  one  kilogram  of  marihuana 
for  offenses  involving  fifty  or  more 
plants,  and  each  plant  with  100  grams 
of  marihuana  for  offenses  involving 
fewer  than  fifty  plants.  The  one 
kilogram  per  plant  ratio  is  based  on  the 
ratio  foimd  in  the  mandatory  minimum 
sentencing  provisions  of  21  U.S.C. 
841(b)(1)(A)  and  (B).  The  relevant 
legislative  history,  see  134  Cong.  Rec. 
S17368  (daily  ed.  Nov.  10, 
1988)(statement  of  Sen.  Biden). 
indicates  that  the  purpose  of  using  1 ,000 
kilograms  as  the  equivalent  of  1,000 
plants  was  to  curtail  the  debate  between 
defendants  charged  with  possessing 
large  quantities  of  marihuana  plants  and 
the  government  over  whether  the 
statutory'  definition  of  marihuana 
included  weighing  the  stems  and  seeds 
as  part  of  the  marihuana  mixture. 
Commentators  have  argued  that  the  1 
kilogram  per  plant  equivalency  is 
unrealistically  high  in  relation  to  the 
amount  of  marihuana  that  a  marihuana 
plant  will  yield.  The  equivalency  of  100 
grams  of  marihuana  per  plant  used  in 
offenses  involving  fewer  than  fifty 
plants  was  developed  after  a  review  by 
the  Commissioa of  information  relating 
to  the  actual  yield  of  marihuana  plants 


under  a  variety  of  conditions.  The 
Commission  invites  comment  on 
whether  the  cxurent  marihuana  plant  to 
marihuana  ratio  should  be  maintained, 
whether  an  equivalency  of  100  grams  of 
marihuana  per  plant  should  be  adopted 
for  guideline  purposes  for  all  cases,  or 
whether  some  other  equivalency  should 
be  adopted. 

The  Commission  also  invites 
comment  on  any  other  issue  relating  to 
marihuana  plants;  e.g.,  whether  male 
plants  should  be  treated  differently  or 
excluded  (because  male  plants  have  a 
comparatively  low  THC  content  and  are 
frequently  culled  out  by  growers)  or 
whether  a  definition  of  a  marihuana 
plant  should  be  adopted  that  would 
distinguish  among  plants  at  different 
levels  of  maturity  or  would  exclude 
plants  below  a  certain  level  of  maturity. 

Proposed  Amendments  and  Issue  for 
Comment  Recommended  by  the  United 
States  Postal  Service 

34(A).  Synopsis  of  Proposed 
Amendment:  "This  amendment  creates  a 
new  adjustment  in  Chapter  Three.  Part 
A,  to  address  the  harm  caused  when 
there  is  more  than  one  victim. 

Proposed  Amendment:  Chapter  Three. 
Part  A,  is  amended  by  inserting  the 
following  additional  section: 
"§3A1.4.  Multiple  Victims 

If  the  offense  affected  more  than  one 
victim,  increase  the  offense  level  as  follows; 


Number  of  victims 

increase  in 
level 

2-99 

2 

100-<J49 

350-649  

650  or  more 

4 
6 
8" 

(B).  Issue  for  Comment:  The 
Commission  invites  comment  on 
methods  other  than  the  use  of  a  victim 
table  to  reflect  the  harm  when  there  is 
more  than  one  victim  of  the  offense. 

35.  Synopsis  of  Proposed 
Amendment:'Yh\s  amendment  provides 
a  minimum  offense  level  of  14  for  an 
organized  scheme  to  steal  mail. 

Proposed  Amendment:  Section 
2Bl.l(b)  is  amended  by  inserting  the 
following  additional  subdivision: 

'"8.  If  the  offense  involved  an  organized 
scheme  to  steal  undelivered  United  Slates 
mail,  and  the  offense  level  as  determined 
above  is  less  than  level  14.  increase  to  level 
14.". 

[FR  Doc.  93-31035  Filed  12-20-93;  845  ami 
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OFFIdE  OF  MANAGEMENT  AND 
BUDGET 

CumulaMv  Report  on  Raadaalona  and 
Defarrala 

December  1, 1993. 

This  report  is  submitted  in  fulfillment 
of  the  requirement  of  section  1014(e)  of 
the  Congressional  Budget  and 
Impoundment  Control  Act  of  1974  (Pub. 
L  93-344).  Section  1014(e)  requires  a 
monthly  report  listing  all  budget 
authority  for  this  fiscal  year  for  which, 
as  of  the  first  day  of  the  month,  a  special 
message  has  been  transmitted  to 
Congress. 

Tms  report  gives  the  status  of  37 
rescission  proposals  and  12  deferrals 


contained  in  thrae  special  messages  for 
FY  1904.  These  OMSsages  were 
transmitted  to  Congress  on  Octobv  13, 
November  1.  and  November  19. 1993. 

Rescissions  (Attachments  A  and  Q 

As  of  December  1. 1993.  37  rescission 
proposals  totaling  $1,946.1  million  had 
been  transmitted  to  the  Congress. 
Attachment  C  shows  the  status  of  the  FY 
1994  rescission  proposals. 

Deferrals  (Attachments  B  and  D) 

As  of  December  1. 1993,  $6,011.3 
million  in  budget  authority  was  being 
deferred  from  obligation.  Attachment  D 
shows  the  statxis  of  each  deferral 
reported  during  FY  1994. 


Information  firom  Special  Messages 

The  special  messages  containing 
information  on  the  rescission  proposals 
and  deferrals  that  are  covered  by  this 
cumulative  report  are  printed  in  the    ' 
Federal  Register  dted  below: 

58  FR  54256.  Wednesday.  October  20, 
1993 

58  FR  59517.  Tuesday.  November  9, 
1993 

58  FR  63264.  Tuesdav.  November  30, 
1993 
Laon  E.  Panetta. 

Director. 

MUBM  coot  9110-ei-M 
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ATTACHMEKT  A 


STATUS  OF  FY  1994  RESCISSIONS 


Rescissions  proposed  by  the  President. 
Rejected  by  the  Congress 

Currently  before  the  Congress , 


Amounts 

(In  millions 

of  dollars^ 


1,946.1 


1,946.1 


ATTACHMENT  B 


STATUS  OF  FY  1994  DEFERRALS 


Amounts 

(In  millions 

of  dollars^ 


Deferrals  proposed  by  the  President 8,548.7 

Routine  Executive  releases  through  December  1,  1993  -2,537.4 

Overturned  by  the  Congress 

Currently  before  the  Congress , 6, Oil. 3 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  900 
[Dodnl  No.  tSN-OSSI) 

Requiramants  for  Accrediting  Bodiaa 
of  Mammography  Fadlltiaa 

AGENCY:  Food  and  ]>ug  Administration, 

HHS. 

ACnON:  Interim  rule  with  request  for 

comments. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing 
regulations  to  implement  the 
Mammography  Quality  Standards  Act  of 
1992  (MQSA).  which  requires  the 
establishment  of  a  Federal  certification 
and  inspection  program  for 
mammography  facilities;  regulations 
and  standards  for  accrediting  bodies  for 
mammography  facilities;  and  standards 
for  mammography  equipment, 
personnel,  and  practices,  including 
quality  assurance.  This  rule  establishes 
procedures  for  application  to  FDA  for 
approval  as  an  accrediting  body  and 
requirements  and  responsibilities  of 
such  bodies.  This  action  is  being  taken 
to  assure  adequate  and  consistent 
evaluation  of  mammography  facilities 
on  a  nationwide  level  and  to  help  assure 
their  compliance  with  quality  standards. 
The  agency  requests  comments  on  the 
contents  of  this  document. 
DATES:  These  regulations  are  e^ctiva 
February  22, 1994.  Written  comments 
by  January  20, 1994. 

AOORESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  food  and  Drug 
Administration,  rra.  1-23, 12420 
Parklawn  Dr..  Rockville,  MD  20857. 
FOR  FURTHER  MFORMATION  CONTACT: 
Charles  Showalter,  Center  for  Devices 
and  Radiological  Health  (HFZ-200). 
Food  and  Drug  Administration,  5600 
Fishers  Lane.  Rockville.  MD  20857, 
301-594-3311. 

SUPPLEMENTARY  MFORMATION:  On 
October  27. 1992.  the  MQSA  (Pub.  L. 
102-539)  was  enacted  to  establish 
imiform,  national  quahty  standards  for 
mammography.  The  MQSA  amends  part 
F  of  Title  m  of  the  Public  Health  Service 
Act  (the  PHS  Act)  (42  U.S.C  262  et  seq.) 
by  adding  new  section  354  (42  U.S.C. 
263b)  to  establish  a  comprehensive 
statutory  mechanism  for  certification 
and  inspection  of  all  mammography 
facilities  in  the  United  States.  The 
MQSA  requires  that,  to  provide 
mammogram  hy  services  legally  after 
October  1, 1994,  all  facilities,  except 


facilities  of  the  Department  of  Veterans 
AAairst  must  be  accredited  by  an 
approved  accrediting  organiation  and 
obtain  a  certificate  from  the  Secretary  of 
Health  and  Human  Services  (HHS)  (the 
Secretary),  and.  by  delegation.  FDA. 
This  requirement  applies  to  all  facilities 
producing,  processing,  or  interpreting 
mammograms,  whether  for  screening  or 
diagnostic  purposes.  The  authority  to 
implement  the  provisions  of  the  MQSA 
was  delegated  by  the  Secretary  of  HHS 
to  FDA.  which  is  issuing  this  interim 
rule  to  establish  regulations 
implementing  section  3S4(e)  of  the  PHS 
Act  pertaining  to  accrediting  bodiea. 

I.  Background 

The  motivation  for  the  MQSA  was 
public  response  to  concerns  about  breast 
cancer  and  to  concerns  about  the  quality 
of  mammography  services  relied  on  for 
early  detection  of  breast  cancer.  Breast 
cancer  is  the  most  prevalent  nonskin 
cancer  among  women  (and  the  second 
most  deadly),  with  over  175,000  new 
cases  and  45,000  breast  canoer-related 
deaths  occurring  annually  (Ref.  1).  The 
disease  is  most  treatable  in  the  early 
stages.  Regular  screening  mammography 
can  often  identify  possible  disease  at  an 
early  stage,  and  diagnostic 
mammography  is  very  valuable  in 
confirming  the  presence  of  breast 
cancer.  Current  research  raises  the 
possibility  that  widespread  use  of 
mammography  could  reduce  breast 
cancer  mortality  by  approximately  one 
third,  especially  in  older  vtomm, 
through  early  detection  of  cancerous 
lesions  and  prompt  initiation  of 
treatment  protocols  (Ref.  1).  Missed 
diagnosis  of  early  lesions  due  to  CKtors 
such  as  poor  image  quality  or  incorrect 
interpretation  of  images  could  result  in 
delayed  treatment,  leading  to  otherwise 
avoidable  increases  in  mortality  or  more 
complex  and  costly  remediatlons.  High- 
quality  mammography  procedures  are, 
therefore,  vital  tcreosure  that  cancerous 
breast  lesions  are  detected  and  treated 
early. 

The  Importance  of  early  detection  of 
breast  cancer  by  screening 
mammography  prompted  Congress,  in 
the  1990  Omnibus  Budget 
Reconciliation  Act  (Pub,  L.  101-508),  to 
require  that  mammography  be  a  covered 
service  for  medicare-eligible  wromen. 
Similarly,  various  States,  under 
authority  of  the  McCarran-Ferguson  Act 
over  private  insiuance  companies,  have 
required  that  private  health  insurance 
carriers  and/or  the  State-administered 
Medicaid  program  provide 
reimbursement  for  preventive 
mammography  screening  services 
rendered  to  beneficiaries. 


Stimulated  by  such  public  health 
agency  programs  and  public  health 
need,  the  demand  for  mammography 
screening  services  has  increased 
substantially,  resulting  in  significant 
growth  in  the  number  of  mammography 
facilities,  ciurently  estimated  to  be  over 
10,000.  A  concern  with  respect  to  this 
growth  is  that  mammography  is  one  of 
the  more  technically  challenging 
radiological  procedures,  and  accurate 
mammography  interpretation  is 
comparatively  difficult.  Therefore, 
adequate  training  of  all  mammography 
personnel  and  programs  for  quality 
assurance  and  quauty  control  are  crucial 
for  mammography  facilities  to  attain 
necessary  levels  of  quality  for  all 
mammography  services. 

However,  problems  with  the 
provision  of  quality  mammography 
services  have  been  documented  by  a 
number  of  studies.  Significant  evidence 
came  from  the  1985  Nationwide 
Evaluation  of  X-Ray  Trends  (NEXT) 
study,  a  cooperative  effort  of  FDA  and 
the  Conference  of  Radiation  Control 
Program  Directors  (an  organization  of 
State  and  local  radiation  control 
officials).  Through  the  survey  of  a 
representative  national  sample  of 
mammography  fadliUes.  the  1985  NEXT 
study  found  that  the  image  quahty 

f)roduced  by  some  of  these  fadhties  was 
ess  than  desirable  (ReL  2). 

In  a  1990  report  to  Congress,  the 
General  Accounting  Office  (GAO) 
reported  that  many  mammography 
service  providera  lacked  adequate 
quality  assurance  programs  (Ref  3). 
GAO  concluded  that  the  quality  of 
screening  mammography  was  directly 
related  to  whether  providera  established 
and  maintained  a  wide  range  of  quality 
assurance  programs.  GAO  found  no 
relationship  between  the  price  charged 
for  screening  mammography  and 
adherence  to  these  quality  standards. 
GAO  also  found  evidence  that  providers 
performing  comparatively  larger 
numbers  of  mammography 
examinations  were  more  likely  to 
comply  with  quality  standards,  while 
providers  performing  relatively  few 
mammograms  had  the  lowest  rates  of 
compliance. 

Similarly,  the  American  College  of 
Radiology  (ACR).  a  private,  nonprofit 
assodation  of  radiologists,  investigated 
the  provision  of  mammography  services. 
In  1987  the  ACR  began  a  voluntary 
Mammography  Accreditation  Program 
(MAP),  the  purpose  of  which  was  to 
provide  assurance  of  quality  to  patients 
seeking  services  at  AOl-accredited 
Cadlities.  The  ACR's  MAP  involves  a 
number  of  faciUty  procedure  and  image 
quality  requirements,  one  of  the  most 
significant  of  which  is  an  evaluation  of 
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clinical  mammograms  produced  by  each 
fadKty.  However,  the  program  at 
present  does  not  include  an  on-site 
inspection  of  each  hdlity  br  program 
personnel.  In  the  absence  of  a  national 
regulatory  requirement,  only  those 
fadlities  that  voluntarily  sought 
accreditation  have  tmdergone  the  ACR 
accreditation  process.  Nevertheless,  the 
vast  majority  of  mammography  fadlities 
have  alreedy  received  (or  have  applied 
for)  ACR  accreditation.  Historically, 
approximately  30  percent  of  the 
facilities  applying  for  accreditation  fail 
on  their  first  attempt  to  meet  the  ACR 
Standards,  although  many  of  these  are 
subsequently  able  to  improve  their 
services  and  meet  the  standards  on  a 
second  attempt.  Over  6,000  facilities, 
out  of  the  estimated  10.000  fadlities  in 
the  United  States,  are  currently 
accredited  by  the  ACR. 

A  number  of  States  have  also 
instituted  quality  siureillance, 
inspedion.  and  licensing  programs  to 
ensure  that  State  residents  are  provided 
high-quality  mammography  services. 
However,  many  States  have  not 
established  comprehensive  quality 
assurance  standards  for  mammography. 
Present  State  programs  typically  do  not 
involve  a  critical  examination  of  the 
image  quality  manifested  by  real  clinical 
mammograms  at  each  fadlity. 

The  1990  Federal  legislation  that 
provided  coverage  under  medicare  for 
breast  cancer  screening  (Pub.  L.  101- 
508)  (administered  by  the  Health  Care 
Finandng  Administration  (HCFA)) 
required  that  fiadhties  seeking 
reimbursement  for  screening 
mammography  from  medicare  meet 
prescribed  quality  standards.  These 
standards  (set  forth  in  42  CFR  part  494 
based  on  an  interim  rule  published  in 
the  Federal  Register  of  December  31, 
1990  (55  FR  53510))  apply  only  to 
screening  mammography,  not  to 
diagnostic  mammography,  and  do  not 
provide  for  image  quality  examination 
of  clinical  mammograms  in  each 
fadlity.  Fadlities  are  required  to  be 
inspected  annually  for  compliance  with 
the  standards.  The  inspedion  program 
began  on  September  9, 1992.  In  most 
States,  the  inspections  are  a  cooperative 
effort  between  the  State  radiation 
control  agency  and  the  agency  that 
normally  conducts  medicare  inspections 
under  contrad  with  HCFA. 

The  Breast  and  Cervical  Cancer 
Mortahty  Prevention  Ad  of  1990  (Pub. 
L.  101-354)  provided  Federal  funds  to 
States  to  ensure  that  indigent  women 
had  access  to  breast  and  cervical  cancer 
scrsening.  This  statute  also  required  that 
matching  fonds  be  provided  by 
applicant  States  and  that  certain  quality 
assuance  provisions  be  met  by  all 


covered  providers.  The  Centers  for 
Disease  Control  and  Prevention  (CDC), 
the  agency  reeponsiMe  for 
implementing  the  program,  requkea  that 
providers  of  screening  mamnx^raphy 
services  for  their  program  be  atxredited 
by  ACR  and  certiued  by  HCFA,  which 
administers  the  medicare  program. 

As  indicated  above,  the  lacK  of 
uniform  national  oversi^  over  the 
wide  range  of  available  mammo^phy 
services  has  resulted  in  a  patchwoix  of 
sometimes  overlapping,  but  frequently 
less  than  comprehensive.  State  and 
Federal  programs  for  assuring  quality 
mammography.  Therefore,  on  a 
hationwide  level,  there  are  no  universal 
standards  for  providing  safia,  rehable, 
and  accurate  mammography  services.  In 
order  to  rectify  this  situation,  the  M(^A 
was  enaded.  Under  the  MQSA, 
Congress  established  a  comprehensive 
statutory  mechanism  for  the 
certification  and  inspedion  of 
mammography  fadlities  to  ensure  that, 
after  Odober  1, 1994,  (mly  those 
facilities  which  are  in  compliance  with 
uniform  Federal  standards  for  safe  high- 
quality  mammography  services  may 
legally  continue  operation.  Operation 
after  that  date  is  contingent  upon 
receipt,  after  application,  of  an  HHS 
certificate  attesting  that  the  facility 
meets  the  minimimi  mammography 
quality  standards  promulgated  under 
sedion  354(1)  of  the  PHS  Ad.  These 
standards  ^ply  to  both  screening  and 
diagnostic  mammography.  Spedfically. 
the  MQSA  requires  the  following: 

1.  Accreditation  of  mammography 
fadlities  by  private,  nonprofit 
organizations  or  State  agendes  which 
have  met  the  standards  established  by 
the  Secretary  for  accrediting  bodies  and 
have  been  approved  by  the  Secretary. 
The  MQSA  requires  a  dired  Federal 
audit  of  the  accrediting  bodies  through 
facility  inspections  by  Federal  officers. 
It  also  requires  that,  as  a  part  of  the 
overall  accreditation  process,  dinical 
mammograms  from  each  facility  be 
evaluated  for  quality. 

2.  An  annual  mammography  fadlity 
physics  survey,  consultation,  and 
evaluation  performed  by  a  certified  or 
State-licensed/approved  medical 
physidst 

3.  Annual  inspection  of 
mammography  fadhties.  to  be 
performed  by  Federally-certified  or 
State-certified  inspedors.  The  MQSA 
requires  a  Federal  audit  of  the  fadlity 
inspedion  program  by  inspections  of  a 
sample  of  fadlities. 

4.  Establishment  of  qualificstion 
standards  for  interpreting  physidans, 
mammography  tedmoiogists,  medical 
physidsts,  and  mammography  facility 
inspedora. 


5.  Spedficition  of  boards  or 
organizations  eUgibls  to  certify  the 
adequacy  of  training  ud  experience  of 
particular  manunognphy  perKxmeL 

6.  Establishment  of  quality  standards 
for  manunography  equipment  and 
practices,  including  quahty  assurance 
and  quality  control  programs. 

7.  Establishment  by  the  Secretary  of  a 
National  Mammography  Quahty 
Assiuance  Advisory  Committee.  Among 
other  things,  the  advisory  committee 
will  advise  the  Secretary  on  the 
appropriata  quahty  standards  far  the 
mammography  fadlities  and  the 
accrediting  bodies. 

8.  Establishment  of  standwds 
governing  reovdkaeping  for  patient  files 
and  requirements  omceming 
mammography  reporting  and  patient 
notification  by  ph3rsidans. 

n.  Provisions  of  the  Rule 

The  MQSA  requires  the  Secretary  to 
set  requiremraits  for  accrediting  b<xiie8 
and  to  establish  standards  for  such 
bodies.  The  Senate  report  on  the  MQSA 
states  that  the  standards  for  accrediting 
bodies  must  be  no  less  stringent  than 
those  estabUshed  by  the  ACR  (Baf  4.). 
The  legislative  history  indicates  that 
Congress  intended  that  the  ACR 
program  serve  as  the  model  for  the 
statutory  accrediting  body,  although 
Congress  also  intended  that,  over  time, 
the  accrediting  program  should  undergo 
improvements  stimulated  by  Federal 
oversight.  Thus,  FDA  has  reviewed  the 
ACR  standards  and  procedures  in 
arriving  at  the  content  of  this  interim 
rule  (Ref  5).  FDA  has  also  reviewed 
standards  and  procedures  developed  by 
HCFA,  a  part  of  the  HHS  which  operates 
a  sjrstem  of  certification  for  fadhties 
under  Medicare  (December  31, 1990. 55 
FR  53510).  Such  review  has  also 
included  relevant  State  accreditatioo 
programs. 

On  December  14. 1993.  the  President 
signed  legislation  (H.  Rept  2202) 
granting  interim  rule  authority  to  the 
Secretary  for  promulgation  of  standards 
required  by  the  MQSA.  This 
authorization  was  provided  in 
recognition  of  the  fad  that  the 
certification  deadUne  of  October  1. 
1994.  could  not  be  met  without 
streamlining  the  process  for  initial 
promulgation  of  standards.  Granting  of 
this  interim  rule  authority,  rather  than 
extension  of  the  deadline  to  develop 
standards,  was  dedded  upon  because  of 
the  perceived  urgent  public  health  need 
for  Federal  stai>dards  for 
mammography.  FDA  has  chosen  to  use 
this  authority  in  order  to  meet  the 
Odober  1. 1994,  deadline  fbr 
certification  of  fadlities  While  FDA 
believes  that  there  is  an  urgent  need  for 
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standards  to  be  in  effect,  tbe  agency  also 
wants  to  provide  time  for  CMdUties  to 
meet  these  standards  so  that  thev  can 
continue  lawfully  to  operate  and  so  that 
quality  mammography  will  be  available. 

Under  the  interim  rule  legislation,  the 
Secretary  is  authorized  to  issue 
temporary,  interim  regulations  setting 
forth  standards  for  approving 
accrediting  bodies  and  for  quality 
standards  for  mammography,  under 
section  354(e)  and  (f)  of  the  PHS  Act. 
Under  the  abbreviated  process,  the 
Secretary  is  required  to  adopt  existing 
standards  to  the  maximum  extent 
feasible,  such  as  those  established  by 
HCFA,  private  voluntary  accreditation 
bodies,  e.g.,  ACR,  and  some  States.  Also, 
in  developing  the  interim  regulations, 
the  Secretaiy  is  not  required  to  consult 
the  National  Mammography  Quality 
Assurance  Advisory  Committee. 
However,  following  issuance  of  the 
initial  standards,  Congress  intends  that 
the  Secretary  proceed  with  the  more 
extensive  rulemaking  procedures 
envisioned  by  the  original  enactment  of 
the  MQSA,  including  the  statutorily 
required  consultation  with  the  Advisory 
Committee. 

Thus,  the  interim  rule  authority 
permits  the  Secretary  to  expedite 
establishment  of  legally  binding  initial 
accreditation  and  quality  standards, 
based  on  standards  currently  in  use. 
These  initial  standards  will  be  used  to 
accredit  and  certify  facilities  before  the 
October  1, 1994  deadline,  while  the 
Secretary  simultaneously  continues  to 
evaluate  and  develop  the  final  standards 
imder  section  354(e)  and  (f)  of  the  PHS 
Act.  This  second  set  of  final  regulations, 
will  supersede  the  initial  regulations. 

Because  these  regulations  fall  short  of 
implementing  the  entire  MQSA,  FDA 
expects,  in  the  future,  to  propose  for 
notice  and  comment  further 
implementing  regulations  not  made 
necessary  by  section  354(e)  and  (f)  of  the 
PHS  Act,  such  as  regulations 
implementing  section  354(r)  concerning 
funding. 

The  accreditation  regulations 
implemented  by  this  interim  rule  are 
consistent  with  the  congressional  intent 
to  incorporate  existing  standards  to  the 
maximum  extent  possible.  Significant 
provisions  of  the  regulations  are 
summarized  below. 

A.  Approval  of  Accreditation  Bodies 

Under  section  354(e)(1)  of  the  PHS 
Act  (42  U.S.C  263b(e)(l)).  on  approval 
of  accrediting  bodies,  the  Secretary  is 
required  to  do  the  following: 

1.  Establish  standards  requiring 
accrediting  bodies  to  review  clinical 
images  from  facilities  accredited  by 
those  accrediting  bodies. 


2.  Establish  standards  prohibiting  any 
financial  relationship  that  would 
constitute  a  conflict  of  interest  between 
individuals  conducting  the  clinical 
image  reviews  discussed  in  item  1  above 
and  the  fedlities  undergoing  review. 

3.  Establish  standards  liimting  the 
imposition  of  fees  by  accrediting  bodies 
to  reasonable  amounts. 

4.  Establish  a  requirement  that 
mammography  facilities  undergo 
surveys  at  least  annually  by  a  medical 
physicist  and  a  requirement  that 
monitoring  and  evaluation  of  those 
physicist  surveys  be  conducted  by  the 
acoediting  body. 

5.  Establish  any  necessary  additional 
standards  for  accrediting  bodies  beyond 
those  specified  by  the  law. 

6.  Establish  a  requirement  that 
accrediting  bodies  submit  to  the 
Secretary  information  regarding 
accreditation  revocations,  denials,  and 
suspensions;  changes  to  the  accrediting 
body  standards:  and  other  information 
that  FDA  might  require.  A  requirement 
must  also  be  established  that  accrediting 
bodies  notify  facilities  they  accredit  if 
their  approval  as  an  accrediting  body  is 
withdrawn  by  FDA. 

FDA  is  requiring  that,  in  conducting 
clinical  image  reviews,  accrediting 
bodies  meet  the  statutorily  defined 
review  frequencies  (every  3  years  for 
each  facility  accredited)  and  use  breast 
positioning,  compression  and  overall 
image  quality  as  criteria  for  clinical 
image  evaluations.  FDA  notes  that 
because  HCFA  does  not  require  clinical 
image  review  as  a  condition  of 
certification,  facilities  that  are  presently 
certified  only  by  HCFA  would  not 
necessarily  qualify  for  certification  by 
FDA.  However,  facilities  that  are 
accredited  by  ACR.  or  an  organization 
with  comparable  requirements  which 
does  require  clinical  image  reviews  in 
addition  to  other  requirements,  would 
qualify  for  certification  by  FDA. 

Under  the  statute,  potential 
accrediting  bodies  are  limited  to  private, 
nonprofit  organizations  or  State 
agencies.  Therefore.  FDA  is  defining  the 
"reasonableness"  of  their  fees  as  those 
limited  to  recovering  costs  incurred  by 
the  body  in  accrediting  a  given  facility, 
including  overhead  adjusted 
proportionately  for  that  facility.  With 
regard  to  reporting  and  recordkeeping, 
FDA  has  established  deadlines  for 
accrediting  body  reports  in  accordance 
with  suggested  intervals  in  the  Senate 
report  accompanying  the  MQSA.  In 
order  to  facilitate  the  certification 
process,  FDA  is  requiring  additional 
reporting  and  recordkeeping  beyond 
that  specified  in  the  MQSA,  including 
requiring  accrediting  bodies  to  collect 
and  submit  to  FDA  uie  information 


required  for  certification  under  section 
354(d)(1)  of  the  PHS  Act  for  all  facilities 
they  accredit  and  also  information 
required  for  provisional  certification. 
Finally,  FDA  is  requiring  that 
accrediting  bodies  establish  processes 
for  receipt,  investigation  and  records 
maintenance  of  complaints  about 
facilities  that  the  bodies  accredit  and 
submit  to  FDA  any  information 

Tested  about  bcilities  they  accredit, 
order  for  an  applicant  to  be 
approved  as  an  accrediting  body,  the 
MQSA  requires  that  applicants  establish 
quality  standards  for  mammography 
substantially  the  same  as  those 
promulgated  under  section  354(0  of  the 
PHS  Act.  The  rule  provides  for  FDA 
review  of  changes  in  accrediting  body's 
standards  before  they  go  into  effect.  This 
is  to  allow  FDA  to  determine  whether  a 
proposed  change  would  so  significantly 
affect  the  body's  standards  as  to  render 
them  no  longer  "substantially  the  same 
as"  FDA's  standards,  which  would 
abrogate  the  approval  of  the  accrediting 
organization. 

FDA  wants  to  allow  flexibility  to 
accrediting  bodies  to  fine-time 
standards  to  their  own  organizational 
situation  and  to  make  adjustments  based 
on  experience.  For  example,  a  state 
might  have  independent  personnel 
standards  to  be  cross-referenced  or 
otherwise  reflected  in  an  accrediting 
program  operated  within  its  borders.  To 
achieve  this  goal  of  flexibility,  FDA  is 
requiring  that  accrediting  body 
standards  be  "substantially  the  same  as" 
FDA's  standards,  rather  than  identical. 
FDA  intends  to  administer  this 
provision  primarily  on  a  section  basis. 
The  accrediting  body  would  need  to 
have  sections  corresponding  to  each  of 
FDA's,  and  to  achieve  a  comparable 
level  of  quality  within  each  section.  Not 
every  provision  within  a  section  would 
need  to  be  identical,  but  the  section 
could  not  involve  substantially  more  or 
less  stringent  requirements  when  taken 
as  a  whole.  Additional  standards  not 
fitting  within  this  framework  would  not 
be  allowed,  except  as  voluntary 
standards. 

FDA  anticipates  that  the  standards 
will  require  periodic  upgrading  in 
response  to  changes  in  technology  or 
experience  gained  in  implementing 
mammography  quality  programs.  If  an 
accrediting  body  developed  a  desirable 
new  standard  that  would  be 
substantially  different  frt>m  existing 
standards,  FDA  would  expect  the  body 
to  propose  a  revision  to  the  FDA 
standards,  which  would  apply 
nationally  to  all  accrediting  bodies  and 
facilities.  FDA  would  expect  to  act 
expeditiously  on  such  proposals. 
Alternatively,  an  organization  could 
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oeate  voluntary  ttandanh.  so  long  as 
they  did  not  become  binding 
requirements.  With  the  above  three 
approachee— allowing  fkodbility  for 
standards  to  be  substsntially  the  same  as 
FDA's,  modifying  FDA  standards  over 
tine,  and  allowing  voluntary 
standards>-FDA  ^lieves  that  the 
desirable  flexibility  to  innovate  is 
preserved  writhout  allowing  the  national 
quality  standards  or  the  integrity  of  the 
rulemaking  procaes  to  be  undermined. 
FDA  reauests  comment  aa  this 
approeoi.  and  on  ways  to  improve  it 
Section  354(n(lMri)  of  the  PHS  Act 
requires  that  standards  be  established 
relating  to  special  techniques  for 
mammography  of  patients  with  breast 
implants.  FDA  does  not  believe  that 
sufficient  information  is  presently 
available  in  this  area  to  establish  such 
standards  and  requests  comments  on  the 
appropriate  contents  of  such  standards 
for  consideration  in  development  of  the 
final  rule. 

B.  Withdrawal  of  Approval 

Section  354(e)(2)  of  the  PHS  Act 
requires  tbe  Secretary  to  promulgate 
regulations  under  which  the  Secrotary 
may  withdraw  the  approval  of  an 
ancrediting  body.  Under  this  section,  the 
Secretary  is  also  required  to  establish  a 
period  of  time  for  which  certificites 
shall  continue  in  effect  for  facilities 
aocredited  by  a  body  whose  approval 
has  been  withdrawn.  The  latter 
requirement  is  being  addressed  in 
subpart  B  of  part  900  (published 
elsewhere  in  this  issue  of  the  Federal 
Register)  because  it  pertains  to 
certification.  Regarding  withdrawal  of 
approval  of  an  accrediting  body,  FDA 
has  established  the  following  tiered 
system  of  enforcement  based  on  the 
severity  of  the  accrediting  body 
deficiencies  identified:  (1)  De^gnation 
of  probationary  status  of  the  accrediting 
body,  contingent  on  the  development 
and  implementation  of  a  satialactory 
corrective  action  plan  for  cottacting 
minor  deficiendee,  and  (2)  writh^awal 
of  approval  of  the  accrediting  body, 
upon  identification  of  severe  accrediting 
body  deficiencies  or  upon 
d^ermination  that  a  ssti^Esctory 
corrective  plan  of  action  for  minor 
deficiencies  has  not  been  developed  or 
implemented  within  a  specified  time 
period.  FDA  believes  that  the  agency 
should  only  resort  to  immediate 
withdrawal  of  approval  of  accraditii^ 
bodies  in  cases  of  very  serious 
deficienciaa  such  as  fraud  or  gross 
incompetence  in  the  parfionnance  of  a 
critical  aociaditation  functioa.  Also, 
accrediting  bodies  should  be  allowed 
the  opportunity  to  correct  minor 
d^dencies  wUhout  having  their 


approval  writhdrawn  unless  they  fail  to 
corred  such  minor  deficiendee  in  a 
sufficiently  timely  manner.  FDA  will 
issue  notices  of  opportunity  for  heuing 
to  accrediting  bodies  to  contest  FDA's 
adverse  withdrawal  dedsiooa  throu^ 
informal  hearings  held  in  accordance 
with  21  CFR  part  16.  With  regard  to 
placement  of  an  accrediting  ^>dy  on 
probationary  status.  FDA  is  considering 
whether  fadlitias  accredited  1^  such 
bodies  should  be  notified  of  the 
probationary  status  of  the  body  and 
solidts  comments  on  this  issue  fat 
consideration  in  the  development  of  the 
final  rule.  Such  notific^on  is  not  beii^ 
required  in  this  interim  rule, 

C  Accteditation  and  Compliance 

Section  354(e)(3)  and  (e)(4)  of  the  PHS 
Act  require  fad^ies  to  meet  accrediting 
body  standards  in  order  to  be  accredited 
and  require  the  accrediting  body  to  take 
measures,  induding  on-site  inspedions 
of  a  sample  of  fadlities,  to  ensure  that 
the  fadlities  it  accredits  meet  those 
standards.  Because  FDA  believes  that 
experience  in  this  asped  of  tbe  program 
is  needed  before  a  final  requirement  is 
established,  FDA  has  not  specified  a 
particttlar  number  or  percentage  of 
facilities  that  must  be  visited  annually 
by  the  accrediting  body:  however,  FDA 
is  reouiring  accrediting  body  applicants 
to  submit  information  in  their 
applications  }ustifying  proposed 
methods  for  addressing  the  inspection 
requirements  of  sedion  354(e)(4)  of  the 
PHS  Ad.  This  inspedion  information 
will  be  evaluated  by  FDA  in  making 
rulings  on  applications.  FDA  has  also 
spedfied  that  accrediting  bodiea  must 
provide  fadlities  the  same  amount  of 
advance  notice  of  inspedioa  as  was 
recommended  in  the  Senate  Report  for 
annual  FDA/State  fadlity  inspections. 
PDA  believes  that  this  advance  notice 
will  not  compromise  the  inspection 
{>roce8s  and  that  it  is  necessery  to 
minimize  disruption  to  the  operation  of 
the  fiscility  and  to  the  schedules  of  its 
pstients. 

D.  Revocation  of  Accreditation 

Section  354(e)(5)  of  the  PHS  Ad 
requires  the  Seoetary  to  establish  a  time 
interval  for  which  a  facility's  certificate 
will  remain  in  eOsd  if  the  fadlity's 
accreditatioD  is  revoked  by  the 
accrediting  body.  This  requiiement  is 
being  addressed  in  sul^wrt  B  of  this  part 
900  (published  elsewhere  in  this  issue 
of  the  Federal  Regiatar)  because  it 
pertains  to  certification. 

K.  Evohiation  and  Bepoii 

Sedion  354(e)(6)  of  the  PHS  Ad 
requires  that  the  Secretary  annually 
evaluate  the  performance  of  each 


approved  acoediting  body  via 
inspection  of  fadlities  accredited  by 

eacb  body  and  by  any  additional  mas 

the  Secretary  deems  appropriate.  In 
addition  to  evaluating  acoediting 
bodies  via  the  required  inspections, 
FDA  will  evaluate  accrediting  bodies  by 
the  following  criteria:  Clinical  imagn 
review,  phantom  image  review,  speed 
and  efficiency  in  accrediting  facilities, 
responsiveness  to  FDA.  and 
recordkeeping.  FDA  believes  that 
evaluation  according  to  these  criteria  is 
necessary  because  they  are  important  to 
quality  mammography  and  because  they 
cannot  be  addrcKsad  adequately  through 
focihty  inspections. 

As  spedncally  authorized  by  the 
legislation  signed  by  the  President  on 
December  14, 1993  (H.  Rept.  2202).  this 
interim  rule  implementing  sedion 
354(e)  of  the  PHS  Ad  is  being  issued 
without  proceeding  through  the  normal 
notice-and-comment  rulemaking 
process  in  order  to  enable  FDA  to  meet 
the  statutory  deadline  of  October  1, 
1994,  for  certification  of  all  OBrtifi^>le 
mammography  fadlities.  The  agency 
requests  comments  on  this  interim  rule. 
Comments  submitted  to  FDA  will  be 
considered  in  the  development  of  the 
final  rule.  Also,  the  National 
Mammography  Quality  Assurance 
Advisory  Committee,  which  has  been 
chartered,  and  whose  members  are  in 
the  process  of  being  seleded,  mil  be 
consulted  in  the  development  of  the 
final  rule  in  accordance. with  the 
requirements  of  sedion  i54(nl  of  the 
PHS  Ad. 

ni.Reri 


The  following  refisrences  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  "The  National  Stntsgic  Plan  far  the 
Early  Detection  and  Control  of  Breast  and 
Cervical  Cancan."  MS.  Department  of  Health 
and  Human  Services,  1993. 

2.  Conway.  B. )..  J.  L  McCrohan.  P.  G. 
Ruetw,  and  O.  H.  Suieimsn,  "Mammography 
In  the  Eighties,"  Radiotogy,  177:335-30. 
199a 

3.  "SoMBing  Mammngraphy^-Low  Cost 
ServicM  Do  Not  Compromise  Quality."  US. 
GAO.  GAO/HRD-00-32.  laouary  199a 

4.  "Report  oa  the  Mammography  Quality 
Standards  Act  of  1992."  U.S.  Senat*.  Report 
102-448,  October  1, 1992. 

5.  American  Collega  of  Radiology. 
"American  College  (^Radiology 
Mammognpby  AccraditafioQ  Pragran."  July 
1993. 

IV.  Paperwork  Reductioa  Act  oflSM 

This  interim  rule  contains 
infonnatioo  coUadions  wdtich  are 
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subject  to  review  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C  C3iapter  35).  The  title, 
description,  and  respondent  description 
of  the  infonnation  collection  are  shown 
below  with  an  estimate  of  the  annual 
reporting  and  recordkeeping  burden. 
Included  in  the  estimate  is  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Title:  Requirements  for  Accrediting 
Bodies  of  Mammography  Facilities 


under  Pub.  L  102-539— General 
Requirements. 

Uescription:  FDA  is  issuing  an  interim 
rule  to  implement  the  accreditation 

ErovisicHis  of  the  MQSA.  Under  the  new 
)w,  FDA  will  accept  appUcations  for 
approval  as  an  accrediting  body  from 
private  nonprofit  organizations  or  State 
agencies.  This  rule  establishes 
procedures  for  application  to  FDA  as  an 
accrediting  body  and  requirements  and 
responsibilities  of  such  bodies.  This 
action  is  being  taken  to  ensure  adequate 
and  consistent  evaluation  of 
mammography  facilities  on  a 
nationwide  basis  to  help  ensure  their 
compliance  with  quality  standards. 


As  required  by  section  35G4(h)  of  the 
Paperwork  Reduction  Act  of  1980.  FDA 
has  submitted  a  copy  of  this  interim  rule 
to  0MB  for  its  review  of  these 
information  collection  requirements. 
Other  organizations  and  individuals 
desiring  to  submit  conunents  regarding 
this  burden  estimate  or  any  aspects  of 
these  information  collection 
reouirements.  including  suggestions  for 
reducing  the  burden,  should  direct  them 
to  FDA's  Dockets  Management  Branch 
(address  above)  and  to  me  Office  of 
Information  and  Regulatory  Affairs, 
0MB,  rm.  3208,  New  Executive  Office 
Bids.,  Washington,  DC  20503,  Attention: 
Desk  Officer  for  FDA. 


Estimated  Annual  Burden  for  Reporting 

CFR  Section 

No.  of 

respondents 

No.  of  responses 
per  respondent 

Total  annual 

Hours  per 
response 

Total  hours 

21  CFR  900  J 

21  CFR  900.4(b) 

21  CFR  900.4(d) 

21  CFR  900.4(e) 

21  CFR  900.4(g) 

Total 

6 

834 

10.000 

1,000 

6 

■•■•••••••■••••••••■•••••••••a 

8 

834 

10,000 

1,000 

700 

60 

1 

8 

14.5 

6 

360 

834 

80.000 

14,500 

4,200 

99,894 

^ 

Estimated  Annual  Burden  for  Recordkeeping 

CFR  section 

No.  of  Recordkeepers 

Annual  hours  per 
Recordkeeping 

Total  annual  burden 
hours 

21  CFR  900.4(f) 

Total  Annual  Burden 

10,000 

1 

■^                           10,000 
100,894 

V.  EnTironmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(e)(3)  that  this  action  is  of  a 
type  that  does  not  individually  or 
ciunulatively  have  a  significant  effect  on 
the  human  environment  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

VL  Economic  Impact 

FDA  has  analyzed  together  the 
economic  consequences  of  this  rule  and 
the  accompanying  rule  on  quality 
standards.  It  has  tentatively  concluded 
that  the  pair  of  rulemakings  do  not 
constitute  an  economically  significant 
rule  as  defined  in  Executive  Order 
12866.  It  is  possible,  but  not  certain, 
that  there  will  be  significant  economic 
effects  on  a  substantial  number  of  small 
entities.  The  preamble  to  the  interim 
rule  on  quality  standards  and 
certification  requirements  for 
mammography  facilities  published 
elsewhere  in  this  issue  of  the  Federal 
Register  contains  a  Regulatory 
FlexibiUty  Analysis  dealing  with  those 
effects.  We  welcome  comments  on  both 
costs  and  benefits,  and  on  alternatives 


or  options  which  may  be  more  cost- 
effective. 

Vn.  Comments 

Interested  persons  may,  on  or  before 
January  20, 1994,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this  interim 
rule.  Two  copies  of  any  comments  are 
to  be  submitted,  except  that  individuals 
may  submit  one  copy.  Comments  are  to 
be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

List  of  Subjecto  in  21  CFR  Part  900 

Electronic  products.  Mammography. 
Medical  Devices,  Radiation  protection. 
Reporting  and  recordkeeping 
requirements.  X-rays. 

Therefore,  under  the  Public  Health 
Service  Act,  and  \mder  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs,  21  CFR  chapter  I  is  amended 
as  follows: 

1.  Subchapter  I  consisting  of  new  part 
900  is  added  to  reed  as  follows: 


SUBCHAPTER  I-4MAMM0GRAPHY 
QUALITY  STANDARDS  ACT 

PART  900-MAMMOGRAPHY 
Subpart  A—Accreditation 

Sac 

900.1  Scope. 

900.2  Definitions. 

900.3  Application  for  approval  as  an 
accrediting  body. 

900.4  Responsibilities  of  accrediting  bodies. 

900.5  Evaluation. 

900.6  Withdrawal  of  approval 

900.7  Hearings. 

Subpart  B— (Reserved] 

Authority:  Sees.  519,  537,  and  704(e)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (  21 
U.S.C.  360i,  360nn,  and  374(e));  sec.  354  of 
the  Public  Health  Service  Act  (42  U.S.C 
263b). 

|90ai    Scope. 

The  regulations  set  forth  in  this  part 
implement  42  U.S.C  263b(b)  through 
(f).  The  intent  of  subpart  A  of  this  part 
is  to  establish  application  procedures 
for  accrediting  bodies  and  to  establish 
requirements  and  standards  for  such 
bodies  to  ensure  that  all  mammography 
fecilities  in  the  United  States  are 


t 

Federal  Register  /  Vol.  58,  No.  243  /  Tuesday.  December  21.  1993  /  Rules  and  Regulations    67563 


adequately  and  consistently  evaluated 
for  compliance  with  quality  standards 
for  mammography.  The  intent  of  subpart 
B  of  this  part  is  to  establish  procedures 
for  facility  certification  and  to  establish 

S|uality  standards  for  mammography 
adlities  to  assure  safe,  reliable,  and 
accurate  mammography  on  a 
nationwide  level. 

1900.2    DeflnMone. 

The  following  definitions  apply  to 
subparts  A  and  B  of  this  part: 

(a)  Accrediting  body  or  body  means  an 
entity  that  has  been  approved  by  FDA 
under  42  U.S.C.  263b{e)(l)(A)  to 
accredit  mammography  fadUties. 

(b)  Certificate  means  the  certificate 
described  in  42  U.S.C  263b(b)(l). 

(c)  Certification  means  the  state  of 
approval  of  a  facility  by  FDA  to  provide 
screening  and  diagnostic  mammography 
services. 

(d)  Clinical  image  means  a 
mammogram. 

(e)  Facilitv  means  a  hospital, 
outpatient  department,  clinic,  radiology 
practice,  or  mobile  unit,  an  office  of  a 
physician,  or  other  facility  that  conducts 
breast  cancer  screening  or  diagnosis 
through  mammography  activities, 
including  any  or  all  of  the  following: 
The  operation  of  equipment  to  produce 
a  mammogram,  processing  of  fiW, 
initial  interpretation  of  the 
mammogram,  and  the  viewing 
conditions  for  that  interpretation.  This 
term  does  not  include  a  facility  of  the 
Department  of  Veterans  Afhira. 

(f)  Inteqjreting  physician  means  a 
physician  who  interprets  mammograms 
made  during  screening  or  diagnostic 
mammography  procedures  and  who 
meets  the  requirements  of  §  900.14(a)(1). 

(g)  Mammogram  means  a  radiographic 
image  produc»d  through 
mammography. 

(h)  Mammography  means  radiography 
of  the  breast. 

(i)  Medical  physicist  means  a  person 
meeting  the  qualifications  for  a  medical 
physicist  set  forth  in  8  900.12(a)(3). 

(j)  Patient  means  any  individual  who 
imdergoes  clinical  evaluation  in  a 
mammography  facility,  regardless  of 
whether  the  person  is  referred  by  a 
physician  or  is  self-referred. 

(k)  Phantom  means  a  test  object  used 
to  simulate  radiographic  characteristics 
of  compressed  breast  tissue  and 
containing  components  that 
radiographically  model  aspects  of  breast 
disease  and  cancer. 

(1)  Phantom  image  means  a 
radiographic  image  of  a  phantom. 

(m)  Provisional  certificate  means  the 
provisional  certificate  described  in  42 
U.S.C  263b(c)(2). 


(n)  Radiographic  equipment  means  X- 
ray  equipment  used  for  the  production 
of  static  X-ray  images. 

(0)  Radiological  technologic  means 
an  individual  specifically  trained  in  the 
use  of  radiographic  equipment  and  the 
positioning  of  patients  for  radiographic 
examinations  and  who  meets  the 
reouirements  in  $900. 12(a)(2). 

ip)  Qualified  practicing  physician 
means  a  physician  meeting  the 
requirements  of  an  interpreting 
physician  as  specified  under 
§  900.12(a)(1). 

(q)  Survey  meens  an  on-site  physics 
consultation  and  evaluation  of  a  ndlity 
performed  by  a  medical  physidst 

I900J    Appllcatibn  for  approval  as  an 
•ocredHIng  body. 

(a)  Eligibility.  Private  nonprofit 
organizations  or  State  agendes  capable 
of  meeting  the  requirements  of  this 
subpart  A  may  apply  for  approval  as 
accrediting  bodies. 

(b)  Application.  One  copy  of  an 
application  for  approval  as  an 
accrediting  body  shall  be  submitted  to 
the  Center  for  Devices  and  Radiological 
Health  (HFZ-200),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MP  20857,  and  should  be 
marked  ATTENTION:  Mammography 
Program.  Applications  for  approval  as 
an  accrediting  body  should  indude  the 
following  information: 

(1)  Name,  address,  and  phone  number 
of  body  and  evidence  of  nonprofit  status 
(i.e.,  of  fulfilling  Internal  Revenue 
Service  requirements  as  a  nonprofit 
organization)  if  the  body  is  not  a  State 
agency; 

(2)  Standards  the  body  agrees  to 
impose  on  fadlities  pursuant  to  42 
U.S.C.  263b(e)(3); 

(3)  Methods  for  performing  clinical 
image  review  as  required  in  42  U.S.C. 
263b(e)(l)(B)(i)(I): 

(4)  Methods  for  monitoring  and 
evaluation  of  annual  surveys  of  fadlities 
by  medical  physidsts  as  required  in  42 
U.S.C  263b(e)(l){B)(v); 

(5)  Methods  for  performing  on-site 
inspections  of  fadlities  as  required  in  42 
U.S.C  263b(e)(4); 

(6)  Fee  schedules,  with  supporting 
cost  data;  and 

(7)  Satisfactory  assurances  that  the 
body  will  comply  with  the  requirements 
of  §900.4. 

(c)  Ruling  on  application.  FDA  will 
approve  an  accrediting  body  if  FDA 
determines  upon  review  of  the 
application  that  the  body  substantially 
meets  (or  will  substantially  meet  when 
it  begins  to  evaluate  facilities)  the 
requirements  of  this  subpart,  and  the 
body's  standards  are  substantially  the 
same  as  the  quality  standards  published 


under  subpart  B  of  this  part  in 
accordance  with  42  U.S.C  263b(f).  If  the 
applicant  foils  to  substantially  meet  the 
requirements  set  forth  in  this  subpart  A, 
or  if  the  applicant's  standards  are 
determined  not  to  be  substantially  the 
same  as  the  quality  standards  published 
under  subpart  B  of  this  part,  or  if  FDA 
determines  that  the  applicant  has  not 
provided  satisfactory  assurances  that  it 
is  capable  of  meeting  the  requirements 
established  in  this  subpart  A,  FDA  %vill 
notify  the  applicant  of  any  problems  it 
has  identified  with  the  application  and 
request  that  the  applicant  resolve  such 
problems  within  90  days  of  receipt  of 
notice.  If  the  problems  are  substantially 
resolved  to  the  satisfaction  of  FDA 
within  the  90-day  time  period,  the  body 
will  be  approved  as  an  accrediting  body. 
If  the  problems  are  not  substantially 
resolved  to  the  satisfaction  of  FDA 
within  the  90-day  time  period,  the 
application  for  approval  as  an 
accrediting  body  will  be  rejected  and 
the  applicant  so  notified.  A  rejected 
application  that  has  been  modified  so  as 
to  render  it  satisfactory  is  subject  to 
resubmission  at  any  time. 

1900.4    Responsibilities  of  accrediting 


(a)  Facility  standards.  The  accrediting 
body  shall  require  that  each  fadUty  it 
accredits  meet  standards  for  the 
performance  of  quality  mammography 
that  are  substantially  the  same  as  those 
promulgated  in  subpart  B  of  this  part 
under  42  U.S.C.  263b(n.  The 
requirements  set  forth  by  the  body  for 
accreditation  of  a  fadlity  shall  address, 
at  a  minimum,  the  following  aspects  of 
performing  (quality  mammography: 

(1)  Physiaan  training,  experience, 
certification,  and  continuing  education; 

(2)  Technologist  training,  experience, 
certification,  and  continuing  education; 

(3)  Medical  physicist  training, 
experience,  certification,  and  continuing 
education; 

(4)  X-ray  equipment  charaderistics, 
including  a  requirement  that  the  X-ray 
equipment  be  spedfically  designed  for 
mammography; 

(5)  Quality  assurance  and  quality 
control  programs  for  ensuring  that 

auality  mammography  is  pradiced  by 
le  facility; 

(6)  Phantom  image  quality  testing  and 
objedive  criteria  to  be  used  for  passing 
the  image  quality  test; 

(7)  Maximum  radiation  dose  for  a 
single  view  for  specific  imaging 
systems: 

(8)  Information  update  provisions  that 
require  accredited  facilities  to  update  at 
least  annually  the  information  listed  in 
this  sedion  that  they  have  provided  the 
accrediting  body;  and 
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(9)  Medkal  wootdkeoping  md  patMot 
notificadoa  raquinmante. 

(b)  CJinico/ iinqa*  i*vf0ir.  Th* 
•ccnditiBg  body  mmU  NVMW  clinical 
images  from  mdt  iscility  accraditad  by 
tbe  body  al  iaaal  oooa  awacy  3  yean  and 
skal)  also  wview  a  nndom  aaanpla  ol 
clinical  imngaa  bon  aadi  laaUty 
accraditad  1^  the  body  in  aack  3-year 
period  hagjiming  October  1, 1W4.  Tbaae 
rlinifAl  image  reViewe  aball  be 
conducted  by  a  «pialified  practicing 
physician  not  associated  virttb  tbe 
tacility.  The  clinical  image  reviews  shall 
ensure  that  quality  clinical  images  sie 
produced  In  the  {acility  on  a  routine 
oasis,  ss  measured  by  proper  bieest 
positioning  and  compresaicci  and 
overall  image  quality.  Any  qualified 
practicing  physicians  who  condiict 
clinical  image  Quality  reviews  shall  not 
have  a  financial  interest  in  the  isdlities 
they  review  for  the  accrediting  body, 
nor  shall  such  nhysidans  have  any 
other  interest  that  would  constitute  an 
apparent  or  real  conflict  of  interest, 
other  than  leoeiving  a  service  fiae  from 
the  accrediting  body  itself  related  solely 
to  the  woit  performed  in  conducting  the 
clinical  review. 

(c)  fees.  Feee  cbargad  to  facilities  far 
accreditation  shall  be  reasonable.  FDA 
will  usuallv  find  faes  to  be  ressooable 
if  they  are  umited  to  recovering  costs  to 
the  accrediting  body,  including 
overhead  inctured  proportionately  in 
accrediting  a  given  facility.  Accrediting 
bodies  may  aa)ust  fees  annually  for 
inflation  in  accordance  with  the 
Consumer  Price  Index  (C7I}. 

(d)  Aeports  of  physics  survey,  (1]  The 
accrediting  body  shall  require  every 
facility  applying  for  accreditation  to 
submit  to  the  accrediting  body,  with  its 
accreditation  application,  a  report  of  a 
survey  by  a  medical  physicist  to  assess 
the  fiacility's  compliance  writh  the 
accrediting  body's  standards  est^iahed 
under  paragraph  (a)  of  this  section.  The 
accrediting  body  shall  require  that  every 
fecility  it  accredits  undergo  an  annual 
survey  by  a  medical  physicist  to  assure 
continutti  Gftcility  compliance  with 
applicable  standards  and  to  provide 
continued  oversight  of  the  facility's 
quality  assurance  program.  The 
accrediting  body  shall  require  that  the 
results  of  this  survey  be  transmitted  to 
the  accrediting  body,  together  with 
quality  control  records  and  any  other 
information  the  body  may  require,  as  a 
part  of  the  annual  n^port  about  the 
facility. 

(2)  The  accrediting  body  shall  review 
the  report  of  the  annual  physicist's 
survey,  the  quality  control  records  of  the 
facility,  and  other  information  that  may 
come  to  its  attention  to  determine  if  all 
the  accrediting  body's  standards  are 


bsii^  met  by  the  fKlltty.  If  ttM  MBtths 
ol  tlie  surrey  or  otker  Infomalkm  oeato 
doubt  as  to  the  quality  of  cttnkal  taaagas 
produoad  by  the  fadUly.  tiMB  th« 
accrediting  body  shall  invaariprta  by 
eotamination  ol  recant  chnicd  tanagBe 
from  that  fiKahty  to  Yarify  that  tha 
images  meet  tfia  avakiatioa  criteria  ol 
the  accrediting  body.  If  Ika  acoadlting 
body  determines  that  the  imagea  are  not 
of  sufficient  quality,  the  body  shaU 
determine  neoaaaaiy  conedlve 
meesures  to  be  taken  by  the  hcUity. 
establish  a  schedule  for  iniplainentation 
of  audi  measures,  and  notify  the  bdUty 
tiiat  H  mvM  impleBBent  thaea  meaautes 
within  the  spedflad  schedule  in  order 
to  retain  acaeditation.  The  accrediting 
body  shall  verify  that  the  appropriate 
and  necessary  steps  are  taken  by  the 
facility  within  the  schedule  spedfled 
and  that  all  accrediting  body  standards 
are  being  substantially  met  or  wrill  be 
substantially  met.  However,  the 
responsibility  for  comptfanca  remains 
with  the  facibty. 

(e)  On-site  inspections.  On  an  annual 
basis,  in  accordance  with  methods 
spedfied  in  the  accrediting  body's 
application  for  approval,  the  accrediting 
body  shsll  make  on-site  visits  to  a 
suffident  number  of  fvilities  accredited 
by  the  body  to  assess  overall  compliance 
wiih  the  accrediting  body  standards  and 
the  quality  of  performance  of 
mammography.  The  accrediting  body 
shall  prepare  and  submit  one  copy  of  a 
report  of  the  findings  of  each  of  these 
visits  to  FDA  at  the  address  spedfied  in 
S  900.3(b).  The  facility  may  be  given 
advance  notice  at  the  discretion  of  the 
accrediting  body. 

(f)  Complaints.  The  accrediting  body 
shall  require  all  fadlities  it  accredits  to 
publish  an  address  where  complaints 
can  be  filed  with  the  accrediting  body, 
shall  investigate  such  complaints  wiUiin 
90  days  of  receipt,  and  shall  maintain 
records  of  all  of  such  complaints  for  a 
period  of  3  ydars  from  the  time  of 
completion  of  the  investigation. 
Complaint  records  shall  Ladude  a 
summary  of  the  complaint  and  of  the 
results  of  the  accrediting  body's 
investigation. 

(g)  Reporting  and  recordkeeping.  All 
reporting  requirements  listed  in  this 
section  shall  be  fulfilled  by  the 
accrediting  body  by  sending  reports  to 
FDA  at  the  address  spedfied  in 

§  900.3(b).  Reports  required  within  48 
hours  may  be  made  by  phone  initially 
but  must  be  followed  by  a  written 
notification  within  5  days.  The 
accrediting  body  shall: 

(1)  Comply  with  any  reporting  and 
recordkeeping  requirements  spedfied  in 
paragraphs  (a)  through  (f)  ol  this  section; 


(2)  submit  to  FDA  the  namaa  olany 
fadlitias  far  wUcfa  the  acoadttta^  body 

aooadttatioo.  and  tiia  taaala  far  tha 
action,  within  48  kom  ol  the  action; 

(3)  Oblaia  PDA  andiariaatiaD  far  any 
change  the  aooeditiag  body  propoaea  to 
make  in  the  standards  ol  the  Dooy  nndar 
S  900.3(c); 

(4)  collect  the  information  required  by 
42  U.S.C  263b(d)  for  eadi  fadUty 
accredited  by  the  body  and  submit  ft  to 
FDA  within  5  days  of  die  date  ol 
accreditation; 

(5)  accept  eppkcatians  containing  the 
informatian  required  In  42  U.SX1 
263b(c)(2)  for  provisional  certificates 
and  in  $  900.11(b)<2)  far  ewtanaions  of 
provisional  oartificatas,  on  behalf  ol 
FDA  and  notify  PDA  within  5  wockins 
days  of  the  successful  oompblion  of  the 
initial  application;  and 

(6)  provide  to  FDA  any  information 
requested  by  FDA  shout  any  particular 
facility  accredited  by  the  body  within  5 
days  of  receipt  of  the  laqueaL 

IMOS    Evaluation. 

FDA  will  evaluate  annually  tha 
performance  of  each  approveid 
accrediting  body  by: 

(a)  Inspecting  a  sample  of  the  fadlities 
accredited  by  the  body  and  evaluating 
the  reports  of  inspections  to  sacertain 
whether  the  facilities  accredited  by  the 
accrediting  body  are  in  compliance  with 
the  standards  promulgated  by  tha 
agency  in  subpart  B  of  this  part,  and 

(b)  Evaluating  a  sample  of  the  body's 
dinical  image  and  phantom  image 
reviews,  evaluating  the  body's  speed 
and  effidency  in  accrediting  fadlities. 
evaluating  the  body's  ability  to  file 
reports  within  deadlines,  and  reviewing 
the  body's  records  and  recordke^ng 
processes. 

1900.8    Withdrawal  of  apprewaL 

If  FDA  determines,  through  tbe 
evaluation  activities  of  §  900.5  or 
through  other  information  that  comes  to 
tbe  attention  of  the  agency,  that  an 
accrediting  bodv  is  not  in  substantial 
compliance  with  this  subpert,  FDA  shall 
initiate  enforcement  actions  as  follows: 

(a)  Mofor  deficiencies.  If  FDA 
determines  that  the  accrediting  body  has 
major  defidencies  in  performance,  such 
as  commission  of  fraud,  or  material  false 
statements,  or  failure  to  perform  a  major 
accreditation  fundion  satisfectorify,  or 
signiHcant  noncompliance  with  the 
requirements  of  this  subpart  A,  FDA 
will  withdraw  its  approval  of  that 
accrediting  body  and  notify  sudi  body 
of  the  grounds  on  whidi  the  approval 
was  withdrawn). 

(b)  kdinor  deficiencies.  U  FDA 
determines  that  the  accrediting  body  has 
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minor  deficiendes  in  the  performance 
of  an  accreditation  function,  including 
minor  failure  to  comply  with  this 
subpart  A,  FDA  will  notify  the  body  that 
it  has  90  days  to  submit  to  FDA  a  plan 
of  corrective  action  addressing  the 
problems  spedfied  by  FDA.  lliis  plan 
must  include  a  summary  of  planned 
corrective  actions  and  a  schedule  for 
their  implementation. 

(1)  If  the  corrective  adion  plan  is 
received  within  the  90-d8y  time  period 
sp>ecified  and  is  satisfactory  to  FDA, 
FDA  will  notify  the  body  that  it  is  on 
probationary  approval  status  until 
further  notice,  lliis  probationary  status 
will  remain  in  efl'ed  until  such  time  as 
the  body  can  demonstrate  to  the 
satisfaction  of  FDA  that  it  has 
successfully  implemented  or  is 
implementing  the  corrective  action  plan 
within  the  established  schedule,  and  the 
corrective  actions  taken  have 
substantially  eUminated  all  identified 
problems.  When  such  determination  of 
restoration  of  satisfactory  performance 
is  made,  FDA  will  restore  the  body  to 
full  approval  status. 

I  (2)  If  the  body  does  not  submit  a 
satisfectory  corrective  action  plan 
within  the  designated  90-day  time 
period  or  does  not  implement  an  FDA- 
approved  corrective  action  plad  within 
the  time  interval  spedfied  in  the 
corrective  action  plan  (as  amended, 
with  FDA  approval,  if  necessary)  FDA 
will  withdraw  approval  of  the  body  as 
an  accrediting  body.  In  cases  of 
withdrawal  of  approval  of  accrediting 
bodies,  if  FDA  finds  that  there  are 
satisfadory  assurances  that  the 
unacceptable  p>erformance  of  the 
accrediting  body  has  been  substantially 
resolved,  on  application  by  the 
accrediting  body,  FDA  may  reinstate  the 
approval  of  the  accrediting  body,  unless 
there  have  been  fraud  or  material  false 
statements. 

§900.7    Hearings. 

Opportunities  to  challenge  final 
adverse  actions  taken  by  FDA  regarding 
approval  of  accrediting  bodies, 
withdrawal  of  approval  of  accrediting 
bodies,  or  rejedion  of  a  proposed  fee 
shall  be  communicated  through  notices 
of  opportimity  for  informal  hearings  in 
accordance  with  part  16  of  this  chapter. 

Dated:  December  9. 1993. 

David  A.  Kewler. 

Commissioner  of  Food  and  Drugs. 

Donna  E.  Shalala, 

Secretary  of  Health  and  Human  Services. 
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21  CFR  Pwt  900 
Pocket  Na93N-0351] 

Quality  Standards  and  Cartlfleatlon 
Raquiramanta  for  Mammography 
FadllUat 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACnON:  Interim  rule  with  request  for 

comments. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing 
regulations  to  implement  the 
Mammography  Quality  Standards  Ad  of 
1992  (the  MQSA),  which  requires  the 
establishment  of  a  Federal  certification 
and  inspection  program  for 
mammography  fadlities;  regulations 
and  standards  for  accrediting  bodies  for 
mammography  fadlities;  and  standards 
for  mammography  equipment, 
personnel,  and  practices,  including 
quality  assurance.  This  rule  establishes 
requirements  for  certification  of 
mammography  fadlities.  including 
quality  standards  for  mammography. 
'This  action  is  being  taken  to  assure  safe, 
accurate,  and  reUable  mammography  on 
a  nationwide  basis.  The  agency  requests 
comments  on  the  contents  of  this 
document. 

DATES:  These  regulations  are  effedive 
February  22, 1994.  Written  comments 
by  January  20. 1994.  The  Director  of  the 
Office  of  the  Federal  Register  approves 
the  incorporation  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51  of  a  certain  publication  in 
21  CFR  900.12(d)(l)(i).  effedive 
February  22. 1994. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr..  Rockville.  MD  20857. 
FOR  FURTHER  MFORMATION  CONTACT: 
Charles  K.  Showalter,  Center  for  Devices 
and  Radiological  Health  (HFZ-200). 
Food  and  Drug  Administration,  5600 
Fishera  Lane,  Rockville,  MD  20857, 
301-594-3311. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Breast  cancer  is  a  leading  cause  of 
death  among  women  and  is  most 
treatable  in  the  early  stages  (Ref.  1). 
Research  indicates  that,  with 
widespread  use  of  high-quality 
mammography,  breast  cancer  mortality 
could  be  significantly  reduced  through 
the  identification  of  early  cancerous 
lesions  and  early  implementation  of 
treatment,  especially  in  older  women. 
However,  the  quality  of  mammography 
at  some  facilities  has  been  found  to  be 


inadequate,  resulting  in  missed 
diagnosis  of  early  lesions,  delayed 
treatment,  and  otherwise  avoidable 
increases  in  mortality  (Refs.  2  and  3). 
Concerns  about  mammography  quaUty 
and  breast  cancer  prompted  the 
establishment  of  various  private,  State, 
and  Federal  programs  for  assuring 
quality  mammography.  Disadvantages  of 
such  programs  are  that  they  are  either 
voluntary,  such  as  the  Mammography 
Accreditation  Program  of  the  American 
College  of  Radiology  (ACR),  or  are 
mandatory  but  do  not  apply  to  all 
fadlities  in  the  United  States,  such  as 
State  programs  and  programs 
administered  by  the  Health  Care 
Finandng  Administration  (HCFA).  Also, 
most  of  these  programs  lack  important 
mammography  quality  evaluation 
criteria  or  oversight  mechanisms,  such 
as  clinical  image  review  and  on-site 
inspedions  of  fadlities.  Therefore,  on  a 
nationwide  level,  there  are  no  universal 
mandatory  standards  for  providing  safe, 
accurate,  and  reliable  mammography 
services. 

In  order  to  rodify  this  situation,  the 
MQSA  (Pub,  L  102-539)  was  enacted  to 
establish  uniform,  national  quality 
standards  for  mammography.  The 
MQSA  amends  part  F  of  Title  III  of  the 
Public  Health  Service  Act  (the  PHS  Ad) 
(42  U.S.C  262  et  seq.)  by  adding  new 
section  354  (42  U.S.Q  263b)  to  establish 
a  comprehensive  statutory  mechanism 
for  certification  and  ins{>ection  of  all 
mammography  fadlities  under  the 
regulatory  jurisdiction  of  the  United 
States.  Under  the  MQSA,  only  those 
facilities  which  are  in  compliance  with 
uniform  Federal  standards  for  safe, 
high-quality  mammography  services 
may  lawfully  continue  operation  after 
October  1, 1994.  Operation  after  that 
date  is  contingent  on  receipt,  after 
application,  of  a  certificate  from  the 
Secretary  of  Health  and  Human  Services 
(HHS)  (the  Secretary),  and  by 
delegation,  FDA,  that  the  facility  meets 
the  minimum  mammography  quality 
standards  promulgated  under  section 
354(f)  of  the  PHS  Act.  This  requirement 
applies  to  all  facilities  producing, 
processing,  or  interpreting 
mammograms,  whether  for  screening  or 
diagnostic  purposes,  except  for  fadlities 
of  the  Department  of  Veterans  Affairs. 

The  authority  to  implement  the 
MQSA  was  delegated  by  HHS  to  FDA. 
FDA  is  issuing  this  interim  rule  to 
establish  regulations  implementing 
provisions  of  section  354(b),  (c),  (d),  (e), 
and  (f)  of  the  PHS  Ad  pertaining  to 
certification  procedures  and  quality 
standards  for  mammography.  A  more 
detailed  legislative  history  and  clinical 
rationale  for  this  regulation  is  provided 
in  the  preamble  for  the  accreditation 
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regulations  published  elsewhere  in  this 
issue  of  the  Federal  KMdster. 

Specifically,  the  MC^A  requires  the 
following: 

1.  Ao^Bditatian  of  mammography 
fiacitities  by  private,  nonprofit 
organizations  or  State  agencies  which 
have  mat  the  standards  established  by 
the  Secretary  for  accrediting  bodies  and 
have  been  approved  by  the  Secretary. 
The  MQSA  requires  a  direct  Federal 
audit  of  the  accrediting  bodies  through 
facility  inspections  by  Federal  officers. 
It  also  requires  that,  as  a  part  of  the 
overall  accreditation  process,  clinical 
mammograms  from  each  facility  be 
evaluated  for  ouality. 

2.  An  annuu  mammography  Cacillty 
physics  survey,  consultation,  and 
evaluation  performed  by  a  certified  or 
State-Iicensed/approved  medical 
physidsL 

3.  Annual  inspection  of 
mammography  ncilities,  to  be 
performed  by  Federally-certified  or 
State-certified  inspectors.  Hie  MQSA 
requires  a  Federal  audit  of  the  facility 
inspection  program  by  inspections  of  a 
sample  of  facilities. 

4.  Establishment  of  qualification 
standards  far  interpreting  physicians, 
mammography  technolo^sts.  medical 
physicists,  and  mammography  facility 
in^wctors. 

5.  Specification  of  boards  or 
organizations  eligible  to  certify  the 
adequacy  of  training  and  experience  of 
particular  mammography  personneL 

6.  Establishment  of  quaCty  standards 
for  mammography  equipment  and 
practices,  including  quality  assurance 
and  quality  control  programs. 

7.  Establishment  by  the  Secretary  of  a 
National  Mammography  Quality 
Assurance  Advisory  Committee.  Among 
other  things,  the  advisory  committee 
Kvill  advise  the  Secretary  on  the 
appropriate  quality  standards  for  the 
mammography  facilities  and  the 
accrediting  bodies. 

8.  Establishment  of  standards 
governing  recordkeeping  for  patient  files 
and  requirements  concerning 
mammography  reporting  and  patient 
notification  by  physicians. 
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The  MQSA  requires  the  Secretary  to 
set  quality  standards  for  certification  of 
mammography  {icilities.  The  Senate 
report  on  the  MQSA  states  that  such 
standards  must  be  no  less  stringent  than 
those  established  by  ACR  (Ref.  4).  The 
legislative  history  indicates  that 
Congress  intended  that  the  standards 
established  by  the  ACR  j^rog^am  serve  as 
the  starting  point  for  quality  standards, 
although  Congress  also  intended  that, 
over  time,  the  standards  should  undergo 


improvements  stimulated  by  Federal 
oversight.  Thus,  FDA  has  reviewed  the 
ACR  standards  and  procaduree  in 
arriving  at  the  content  of  this  interim 
rule  (Reb.  5  and  6).  FDA  has  also 
reviewed  standards  and  procsduras 
developed  by  HCFA,  a  part  of  HHS 
which  operates  a  system  of  certification 
for  facilities  under  Medicare  (December 
31, 1990,  55  FR  53510).  FDA's  review 
has  also  irxrhided  relevant  Slate 
accreditation  programs. 

On  December  14, 1993.  the  President 
signed  legislation  (H.  Rept.  2202] 
granting  interim  rule  authority  to  the 
Secretary  for  promulgation  of  standards 
required  by  the  MQSA  under  section 
354(e)  pertaining  to  accreditation  bodies 
and  under  section  354(f)  pertaining  to 
quality  standards.  FDA.  in  this  interim 
nile.  is  also  estabUshing  some 
regulations  under  section  3S4(b),  (c), 
and  (d)  because,  in  FDA's  Judgment  this 
is  necessary  (or  a  full  implementation  of 
section  3S4(e)  and  (f).  The  interim  rule 
authorization  was  provided  In 
recoffnition  of  the  tact  that  the 
certification  deadline  of  October  1, 
1994,  could  not  be  met  without 
streamlining  the  process  for  initial 
promulgation  of  standards.  Granting  of 
this  interim  rule  authority,  rather  than 
extension  of  the  deadline  to  develop 
standards,  was  decided  on  because  of 
the  perceived  urgent  public  health  need 
for  Federal  mammography  standards. 
FDA  has  chosen  to  use  this  authority  in 
order  to  meet  the  October  1, 1994, 
deadline  for  certification  of  facilities. 
While  FDA  believes  that  there  is  an 
urgent  public  heehh  need  for  standards 
to  be  in  effect,  the  agency  abo  wants  to 
provide  time  for  facilities  to  Bieet  the 
standards  so  that  they  can  continue 
lawfully  to  operate  and  so  thai  quality 
mammography  will  be  available. 

Under  the  interim  rule  legislation,  the 
Secretary  is  authorised  to  issue 
tempcHary,  interim  rules  setting  forth 
standards  for  approving  accrediting 
bodies  and  qusiity  standards  for 
mammograpny  facilities,  under  sections 
354(e)  and  (f)  of  the  PHS  Act  Under  the 
abbreviated  process,  the  Secretary  is 
required  to  adopt  existing  standards  to 
the  maximum  extent  feasible,  such  as 
those  established  by  HCFA.  private 
voluntary  accreditation  bodies  (e.g,^ 
ACR)  and  some  States.  Also,  in 
developing  the  interim  rules,  the 
Secretary  is  not  required  to  consult  the 
National  Mammography  Quality 
Assurance  Advisory  Committee. 
However,  following  Issuance  of  the 
initial  standards.  Congress  intends  that 
the  Secretary  proceed  with  the  mora 
extensive  rulemaking  procedures 
envisioned  by  the  original  enactment  of 
the  MQSA.  including  the  statutorily 


required  consultation  with  the  Advisory 
Committee. 

Thus,  the  interim  rule  authority 
permits  the  Secretary  to  expedite 
establishment  of  legally  binding  initial 
accreditation  and  quaUty  standards 
based  on  standards  currently  in  use. 
These  initial  standards  will  be  used  to 
accredit  and  certify  fsdlitiee  before  the 
October  1, 1994,  deadline,  while  the 
Secretary  simultaneously  continues  to 
evaluate  and  develop  the  final  standards 
under  section  354(e)  and  (f)  of  the  PHS 
Act.  This  second  set  of  final  regulations 
will  supersede  the  initial  regulations. 

Because  these  regulations  fall  short  of 
implementing  the  entire  MQSA.  FDA 
expects,  in  the  future,  to  propose  for 
notice  and  comment  further 
implementing  regulations  not  made 
necessary  by  section  354(e)  and  (f)  of  the 
PHS  Act.  such  as  regulations 
implementing  section  354(rl  concerning 
funding. 

The  certification  regulations 
implemented  by  this  interim  rule  are 
consistent  with  the  congressional  Intent 
to  incorporate  existing  standards  to  the 
maximum  extent  possible.  Significant 
provisions  of  the  certification 
regulations  are  summarized  b^ow. 

A.  General 

Subpart  B  of  a  new  part  900  has  been 
established  for  regulations  pertaining  to 
certification  of  mailfanography  fiacihties. 
Section  900.10  of  new  subpart  B  sets 
forth  the  applicability  of  certificatioo 
requirements.  As  ^wdfied  by  the 
MQSA,  covwed  fscilitiee  include  all 
facilities  under  the  regulatory 
jurisdiction  of  the  United  States  that 
provide  mammography  services,  sotcept 
facilities  of  the  Department  of  Veterans 
Affiaira. 

B.  Requirements  for  Certification 

Section  354(b)  of  the  PHS  Ad  requires 
that,  by  October  1. 1994.  facilities  obtain 
and  prominently  display  an  HHS-issued 
certificate  or  provisional  certificate  in 
order  to:  (1)  cSperate  radiological 
equipment  for  mammography,  (2) 
provide  for  processing  of  film  used  in 
mammography  (at  the  facility  or 
elsewhoe).  and  (3)  provide  tor 
interpretation  of  mammograms  (at  the 
facility  or  elsewhere).  Se^on  3S4ic) 
and  (d)  of  the  PHS  Act  specify 
appUcation.  issuance  and  renewal 
requirements  for  certificates  and 
provisional  cttrtificates  as  follows: 
certificates  may  be  issued  or  renewed 
with  an  effective  period  of  up  to  3  jrears, 
and  provisional  certificates  may  be  in 
effect  for  up  to  6  months,  with  a  one- 
time 90-day  extension  allowance  for 
extenuating  circumstances.  Also,  in 
section  354(d)  of  the  PHS  Act  it  is 
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stipulated  that  applicants  for  certificates 
should  not  be  required  to  provide  in  an 
appUcation  to  the  Secretary  any 
inforraatioo  which  the  applicant  has 
already  supplied  to  tbe  body  which 
accredited  the  applicant,  except  as 
required  by  the  Secretary. 

Geitification  requirements  and 
procedures  are  set  forth  in  new  §  900.11. 
To  implement  the  certification 
requirements  before  the  statutory 
deadline.  FDA  envisions  the  likelihood 
of  issuing  certificates  sutomatically  to 
facilities  already  accredited  by 
organizations  whose  existing 
accreditation  program  substantially 
meets  the  requirements  of  subpart  A  of 
part  900.  For  example,  ACR  would  meet 
these  criteria,  since  the  ACR  includes 
the  statutorily  mandated  clinical  image 
review  as  part  of  its  accreditation 
process,  among  other  requirements. 
Therefore,  if  the  ACR  applies  to  FDA  for 
approval  as  an  accrediting  body  and  is 
so  approved,  ACR-accredited  facilities 
(over  6.000  of  the  estimated  10,000  or 
more  faciUties  in  the  United  States) 
would  qualify  for  automatic 
certification.  In  addition,  if,  based  on 
their  existing  standards,  other  existing 
accrediting  organizations  are  approved 
as  accrediting  bodies  by  FDA.  facilities 
already  accredited  by  such  bodies  under 
such  standards  would  also  receiv« 
automatic  certification.  However,  in 
order  for  any  facility  to  receive 
automatic  certification,  it  will  first  be 
necessary  that  the  body  which 
accredited  the  facility  successfully 
apply  to  FDA  tar  approval  as  an 
accrediting  body  in  accordance  with 
subpart  A  of  pert  900. 

Because  facilities  must  be  accredited 
in  order  to  obtain  a  certificate,  FDA 
provides  procedures  in  new  §900. 11  (a) 
for  obtaining  a  list  of  FDA-approved 
accrediting  bodies.  Facilities  should 
note  that,  because  of  the  concurrent 
publication  of  regulations  for 
accreditation  and  certification,  such  a 
list  will  not  be  available  until  such  time 
as  FDA  receives,  evaluates,  and  rules  on 
epphcations  from  potential  accrediting 
bodies. 

In  keeping  with  the  provision  to  limit 
duplicative  submissicm  of  application 
information,  FDA  has  established  a 
certificate  application  system  whereby  a 
facility  need  only  submit  tlie  statutorily 
mandated  certificate  application 
information  to  the  accrediting  body 
from  which  it  obtained  accreditation.  In 
accordance  with  subpert  A  of  part  900. 
accrediting  bodies  will  than  be  required 
to  notify  FDA  of  the  names  and 
addresses  of  facihties  they  accredit 
within  5  days  of  the  date  of 
accreditation.  FDA  will  issue  certificates 
to  facilities  on  the  basis  of  such 


notifications  from  accrediting  bodies, 
with  no  further  action  required  on  the 
part  of  facilities.  FDA  believes  that  this 
is  die  most  efficient  meens  of  issuing 
certificetes,  eliminating  the  need  for  a 
special  FDA  application  form  and 
minimizing  information  collection  and 
dissemination  requirements. 

A  similar  procedure  has  been 
established  for  provisional  certificates. 
Facilities  that  have  not  obtained  a 
certificate  by  October  1, 1994.  but  have 
applied  for  accreditation  from  an 
approved  accrediting  body  will  be 
eligible  to  receive  a  provisional 
certificate.  To  obtain  a  provisional 
certificate,  a  facility  must  submit  the 
statutorily  mandated  application 
information  to  the  accrediting  body 
from  which  the  facility  has  applied  for 
accreditation.  New  facilities  may  also 
submit  such  information  directly  to 
FDA.  If  the  accrediting  body  carmot  act 
on  a  final  certification  application  by 
the  October  1, 1994  deadline,  the 
accrediting  body  must  then  be  required 
to  notify  FDA  of  having  received  an 
acceptable  appUcation.  and  FDA  will 
issue  a  provisional  certificate  on  the 
basis  of  such  notification,  with  no 
further  action  required  on  the  part  of  the 
facility.  To  request  an  additional  90-day 
extension  to  a  provisional  certificate, 
prior  FDA  approval  is  required  because 
of  diniaring  statutory  criteria.  A  facility 
should  submit  to  the  accrediting  body  a 
statement  of  what  it  is  doing  to  obtain 
certification  and  information 
documenting  that  a  significant  adverse 
impact  on  the  regional  availability  of 
mammography  would  result  if  such 
extension  was  not  granted.  That 
informatim  must  be  forwarded  by  the 
accrediting  body  to  FDA,  which  will 
determine  whether  such  an  extension 
would  be  justified. 

FDA  has  designed  the  certificate 
issuance  and  renewal  system  so  that 
future  applications  for  rene%val  of 
certificates  will  be  submitted,  received 
and  acted  upon  steedily  over  time, 
rather  than  all  together.  Although 
section  354(cKl)  of  the  PHS  Act  allows 
FDA  to  issue  certificates  with  an 
effective  period  of  up  to  3  years.  FDA 
believes  that  to  set  sudi  an  effective 
period  for  initial  certificates  would 
result  in  FDA  having  to  process  and 
renew  over  10.000  certificates  during  a 
short  time  period  within  each  renewal 
cycle.  To  avoid  such  a  situation,  FDA 
has  established  the  expiration  date  for 
initial  certiHcates  to  be  30  days  after  the 
expiration  date  of  a  fadlity's  existing 
accreditation,  with  subsequent 
certificatioo  renewals  then  havii^  an 
effective  period  of  3  years.  This  system 
will  spread  certification  renewals  ovm 
time  because  the  thousands  of  facilities 


that  are  expected  to  be  eligible  for 
automatic  certification,  as  discussed 
above,  were  accredited  steadily  over  a 
period  of  years.  Therefore,  under  the 
certification  system  established,  since 
the  expiration  of  fadUties'  accreditation 
is  staggered  over  time,  expiration  of 
certificates  will  be  similarly  staggered, 
allowing  more  efficient  use  of  FDA 
resources.  This  system  offen  the 
additional  advantage  for  fadUties, 
accrediting  bodies,  and  FDA  of  dosely 
coupling  the  accreditation  and 
certification  periods. 

C.  Quality  Standards 

Section  354(!)  of  the  PHS  Act  requires 
the  estabUshment  by  the  Secretary  (and 
by  delegation,  FDA)  of  quaUty  standards 
that  facilities  must  meet  in  order  to 
become  certified.  Comparable  standards 
must  be  adopted  and  imposed  by 
accrediting  bodies  in  accordance  with 
subpart  A  of  part  900.  The  quality 
standards  that  must  be  established 
indude:  (1)  Standards  that  require 
establishment  and  maintenance  of  a 
quahty  assurance  and  quality  control 
program,  which  must  be  overseen  by  a 
qualified  medical  physicist;  (2) 
standards  that  require  use  of 
radiological  equipment  spedfically 
designed  for  mammography;  (3) 
requirements  for  training,  licensure, 
certification  and  experience  of 
personnel  involved  with 
mammography,  including  interpreting 
physidans,  radiologic  tedinologists, 
and  medical  physidsts;  (4)  requirements 
that  facilities  maintain  mammograms  in 
the  permanent  medical  records  of  a 
patient  for  spedfied  time  periods  and 
prepare  written  reports  of  the  results  of 
any  mammogram,  as  well  as 
communicate  those  results  to  the  patient 
in  lay  terms  if  the  patient  has  no 
physidan;  and  (5)  standards  relating  to 
special  techniques  for  mammography  of 
patients  with  breast  implants. 

In  §  900.12  of  this  interim  rule,  FDA 
has  established  standards  for  personnel, 
equipment,  and  practices  which  are 
substantially  the  same  »s  those  of  the 
ACR;  in  fact,  FDA  has  incorporated  by 
reference  the  ACR's  standards  for 
quality  assurance  and  quality  controL 
FDA  participated  in  the  development  of 
the  ACR  standards  and  believes  that 
they  are  based  on  sound  sdentific 
prindples  and  dinical  judgment  gained 
through  extensive  experience 
developing  mammography  quaUty 
assurance  practices.  The  rationale  for 
the  ACR  standards  incorporated  in  this 
regulation  is  provided  in  a  report  from 
the  National  Council  on  Radiation 
Protedion  and  Measurements,  which 
formed  the  basis  for  the  ACR  standards 
(Ref.  7).  FDA  believes  that  the  use  of  the 
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ACR  standards  in  implementing  the 
MQSA  will  substantially  improve  the 
overall  level  of  mammography  quality 
in  the  United  States,  while  also  allowing 
FDA  to  meet  the  statutory  deadUnes 
established  by  Congress,  although  FDA 
believes  that  improvements  in  the 
standards  may  be  necessary  over  time. 
FDA  solicits  comments  on  what  those 
improvements  should  be. 

For  mammography  personnel,  FDA 
has  established  training,  certification, 
education  and  experience  requirements 
which  FDA  believes  are  sufficiently 
stringent  to  ensure  quality 
mammography,  while  allowing  needed 
flexibility  to  certain  organizations  with 
highly  mobile  personnel,  such  as  the 
military  and  Indian  Health  Service.  FDA 
has  also  established  alternative  criteria 
to  the  requirements  for  licensing  and 
certification  of  medical  physicists,  in 
accordance  with  section  3S4(f)(l)(E)(iii) 
of  the  FHS  Act.  This  provision  allows 
such  alternatives  in  the  first  5  years  after 
the  date  of  enactment  of  the  MQSA  in 
order  to  minimize  initial  problems  with 
medical  physicist  shortages  that  could 
otherwise  arise. 

Standards  for  equipment,  dose, 
quality  assurance  and  quality  control 
are  consistent  with  ACR  requirements, 
and  the  rationale  for  these  requirements 
is  provided  in  Ref.  7.  Quality  assurance 
and  quality  control  (QA/QC)  standards 
have  been  addressed  partially  with  an 
incorporation  by  reference.  FDA  has 
incorporated  by  reference  the  most 
recent  ACR  QA/QC  standards  for 
equipment,  rather  than  develop  and 
codify  separate  such  FDA  standards, 
because,  for  now,  the  ACR  standards  are 
acceptable  without  alteration,  and  the 
incorporation  by  reference  enables  FDA 
to  substantially  reduce  the  volume  of 
material  published  in  the  Federal 
Register  and  Code  of  Federal 
Regulations  (CFR).  FDA  has  codified  iU 
own  standards  for  other  aspects  of  QA/ 
QC  pertaining  to  phantom  images, 
clinical  images,  clinical  image 
interpretation,  and  medical  physicist 
surveys. 

Requirements  established  for 
reporting  and  recordkeeping  are 
consistent  with  the  requirements  of  the 
FHS  Act.  As  discussecf  in  the 
regulations  for  subpart  A  of  part  900, 
FDA  does  not  believe  that  sufficient 
information  is  presently  available  with 
regard  to  special  requirements  for 
mammography  of  patients  with  breast 
implants.  FDA  requests  comments  on 
the  appropriate  contents  of  such 
standards  for  consideration  in 
development  of  the  final  rule  for  subpart 
B  (and  for  subpart  A). 


D.  Revocation  of  Facility  Accreditation 
or  Accrediting  Body  Approval 

In  accordance  with  section  3S4(e)(2) 
and  (e)(S)  of  the  PHS  Act.  FDA  has 
established  regulations  in  new  §  900.13 
pertaining  to  the  effects  on  certification 
of:  (1)  Revocation  of  a  facility's 
accreditation  by  an  accrediting  body, 
and  (2)  withdrawal  of  the  approval  of  an 
accrediting  body  by  the  Secretary.  In 
cases  of  revocation  of  a  facility's 
accreditation,  the  facility's  certificate 
will  remain  in  effect  until  such  time  as 
determined  by  the  agency.  This  will 
allow  the  agency  to  evaluate  the  basis 
for  revocation  and  determine  what 
further  action  may  be  required,  such  as 
an  inspection,  corrective  action  plan,  or 
revocation  of  the  facility's  certificate. 
Withdrawal  of  approval  of  an 
accrediting  body  may  have  no  bearing 
on  the  quality  of  mammography  being 
performed  at  facilities  accredited  by  that 
body.  Therefore,  FDA  believes  that  such 
facilities  should  be  allowed  a  reasonable 
amount  of  time  (1  year)  to  become 
reaccredited  and  recertified,  subject  to 
FDA's  determination  that  the  facilities 
continue  to  perform  quality 
mammography. 

As  spedncally  authorized  by  the 
legislation  signed  by  the  President  on 
December  14, 1993  (H.  Rept.  2202),  this 
interim  rule  implementing  section 
354(b).  (c).  (d),  (e).  and  (f)  of  the  PHS 
Act  is  being  issued  without  proceeding 
through  the  normal  notice-and-comment 
rulemaking  process  in  order  to  enable 
FDA  to  meet  the  statutory  deadline  of 
October  1, 1994,  for  certification  of  all 
certifiable  mammography  faciUties. 
Comments  on  this  interim  rule  can  be 
submitted  to  FDA  and  will  be 
considered  in  the  development  of  the 
final  rule.  Thq  value  of  these  comments 
will  be  enhanced  by  the  extent  to  which 
the  comments  reflect  an  understanding 
of  the  MQSA  and  support  their 
statements  with:  (1)  Scientific  and 
technical  data  from  the  scientific   . 
literature  and  from  their  own 
experience,  and/ or  (2]  detailed  rationale 
and  justification.  In  addition  to 
considering  comments  received  on  this 
interim  rule,  the  FDA  will  consult  the 
National  Mammography  Quality 
Assurance  Advisory  Committee  (which 
has  been  chartered  and  whose  members 
are  in  the  process  of  being  selected)  in 
the  development  of  final  regulations,  as 
required  by  section  354(n)  of  the  PHS 
Act. 
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IV.  Paperwork  Reduction  Act  of  19B0 

This  interim  rule  contains 
information  collections  which  are 
subject  to  review  by  the  Office  of 
Management  and  Budget  (0MB)  under 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C  ChapterJS).  The  title, 
description,  and  respondent  description 
of  the  information  collection  are  shown 
below  with  an  estimate  of  the  annual 
reporting  and  recordkeeping  burden. 
Included  in  the  estimate  is  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Tide:  Quality  Standards  and 
Certification  Requirements  for 
Mammography  Facilities  iinder  Pub.  L. 
102-539 — General  Requirements. 

Description:  FDA  is  issuing  an  interim 
rule  to  implement  the  certification  and 
quality  standards  provisions  of  the 
MQSA.  This  rule  establishes 
requirements  for  certification  of 
mammography  facilities,  including 
quality  standards  for  mammography. 
"This  action  is  being  taken  to  assure  safe, 
accurate,  and  reliable  mammography  on 
a  nationwide  basis. 

As  required  by  section  3504(h)  of  the 
Paperwork  Reduction  Act  of  1980,  FDA 
has  submitted  a  copy  of  this  interim  rule 
to  0MB  for  its  review  of  these 
information  collection  requirements. 
Other  organizations  and  individuals 
desiring  to  submit  comments  regarding 
this  burden  estimate  or  any  aspects  of 
these  information  collection 
requirements,  including  suggestions  for 
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reducing  the  burden,  should  direct  thera    (addiees  ^>ov«)  and  to  the  Office  of 
to  FDA's  Dockets  Management  Branch        Information  and  Regulatory  AB^n. 


0MB.  rm.  3208.  New  Exacuti««  Offioa 
Bldg..  Washington, DC  20503. 
Attentioa:  Deck  Officer  far  FDA. 


Estimated  Annual  Burden  for  Reporting 


CFR  Sedan 


21  CFR900.11<b)(2) 
ToM „.. 


No.  of 
respondents 


25 


No.  of  reaponsea 
per  fSflponOant 


Total  annual 
leaponses 


25 


Hours  par 
response 


ToWkoure 


SO 
89 


Estimated  Annual  Burden  for  Recordkeeping 


CFRSedon 


21  CFR  9a0.11(cK1)  ~ 
21  CFR  900.12(eK1)  » 
Total  Annual  Buidan  .„ 


No.  of  recordkeepers 


1.000 
10.000 


Annual  hours  per 
feoordkeeping 


Total  annual  Ixvden 
hours 


IJOOO 

loiooo 

UfiSO 


V.  Eaviroiunental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(eM3)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  eSact  on 
the  human  environinent  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

VI.  Economic  Impact 

Executive  Oder  12866  requires  us  to 
assess  the  costs  and  benefits  of  proposed 
rules.  For  those  rules  which  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  or  have  certain  adverse 
effects  on  the  economy  such  as  a 
reduction  in  productivity  or 
competition,  a  benefit  cost  analysis 
must  be  prepared.  We  do  not  believe 
that  these  nilee  are  economically 
significant  under  the  Executive  Order 
criteria.  However,  the  voluntary 
Regulatory  Flexibility  Analysis  (RFA) 
presented  below  covers  both  benefits 
and  costs.  We  have  complied  with  othw 
requirements  of  the  Executive  Order 
(e.g.,  consistency  with  a  statutory 
mandate,  avoidance  of  interference  with 
Sta*e.  local,  or  tribal  functions). 

The  Regulatory  Flexibility  Act 
requires  us  to  prepare  an  RFA  if  a  rule 
has  a  significant  effect  on  a  substantial 
number  of  small  entities.  For  piuposes 
of  the  act,  FDA  classifies  nearly  all 
mammography  facilities  as  small 
entities.  We  do  not  have  sufficient 
information  to  determine  conclusively 
whether  or  not  this  test  is  met. 
Regardless,  in  the  spirit  of  the  act  we 
have  prepared  the  following  RFA. 

There  are  approximately  10.000 
mammography  facilities  in  the  United 
States.  These  rules  will  impose  en  many 
of  theoa  incremental  costs  of  meeting 
quaUty  standards  relating  to  persoanal. 


equipment,  quahty  assurance,  and 
nradical  records. 

For  purposes  of  our  analysis,  we 
assimie  that  approximately  8.200 
facilities  already  have  accreditation  or 
have  applied  for  accreditation  and  will 
not  incur  significant  additional  coets. 
Because  our  interim  standards  are 
largely  based  on  and  consonant  with 
ACR  standards,  these  facilities  should 
face  httie  additional  cost.  Moreover, 
most  of  these  facilities  have  already 
been  regulated  under  HCFA  rules 
governing  screening  mammography 
under  Medicare,  and  those  rules  impose 
similar  requirements  in  a  number  of 
areas. 

For  the  remaining  1,800  fecilities,  we 
have  estimated  costs  for  each 
substantive  requirentent  (these  estimates 
are  available  in  the  Threshold  Analysis 
on  file  with  the  docket  clerk).  In  total, 
we  estimate  that  personnel  standards 
will  impose  one-time  costs  of  about  S2 
million,  and  recurring  costs  of  about  $3 
million.  One-time  equipment  costs  are 
likely  to  be  about  $23  million.  Recurring 
quality  assurance  costs  are  Ukely  to  total 
about  $19  million.  Recurring  medical 
record  costs  are  likely  to  be  about  $5 
million.  In  total,  the  quality  standards 
rule  is  likely  to  create  one-time  costs  of 
about  $26  million  and  recurring  costs  of 
about  $27  million.  Amortizing  the  one- 
time costs,  the  annual  cost  of  the 
interim  rule  is  about  $33  million.  Across 
1.800  facilities,  the  average  cost  will  be 
about  $18,000  a  year.  (A  copy  of  the 
detailed  calculations  underlying  these 
numbers  is  on  file  with  the  Dockets 
Management  Branch). 

There  are  23.S. million  mammograms 
performed  annually  in  the  United 
States,  at  an  average  reimbursement  of 
about  $100.  ToUl  revenue*  are 
approximately  $2.35  billion,  or  an 
average  of  $235,000  per  isciUty.  Thus. 


expe(^«d  coets  of  meeting  the  quality 
standards  are  likely  to  be  ebout  8 
percent  of  revenues. 

In  addition,  we  expect  that 
accreditation  costs,  borne 
overwhelmingly  by  facilities,  will  be 
approximately  $9  milhon  a  jroar,  less 
than  $900  a  facility.  Most  of  this  cost  is 
due  to  the  requirement  for  an  annual 
phjrsics  survey. 

Thus,  for  those  fadlities  facing 
involuntary  costs,  we  expect  annual 
costs  to  average  about  $19,000  a  facility 
to  upgrade  under  the  new  regulatory 
system.  Assuming  average  annual 
revenues  of  $235,000,  this  cost  would 
average  about  8  percent  of  revenues. 
However,  it  is  possible  that  this  group 
of  facilities  may  perform  fewer 
mammograms  than  average,  end  cost 
impacts  may  be  proportiooalely  higher. 
It  is  also  likely  that  at  least  some 
facilities,  those  with  obsolete  equipment 
and  low  volume,  will  elect  to  stop 
performing  mammography  rather  than 
upgrade,  particularly  in  areas  where 
there  are  competing  facilities  that  meet 
these  standards.  We  do  not  have  any 
data  on  likely  numbers  facing  unusually 
high  costs,  and  welcocoe  comments  on 
the  scope  and  magnitude  of  such 
problems. 

There  are  several  benefits  aaeodated 
with  the  uniibrm  national  oversight  of 
mammography  facilities  provided  for  by 
this  interim  rule.  First,  as  discussed  in 
the  preamble,  research  indicates  that 
widespread  use  of  higb^uaUty 
mammography  could  significantly 
reduce  breast  cancer  mortahty, 
especially  in  older  women:  however,  at 
some  mammography  facihties.  the 
quality  of  service  does  not  permit 
accurate,  reliable  detection  of  early 
carcinoma.  Because  the  MQSA  requires 
all  facilities  in  the  United  States  to  be 
accredited  and  to  naeet  quality  standards 


67570    Federal  Regirter  /  Vol.  58,  No.  243  /  Tuesday.  December  21.  1993  /  Rules  and  Regulationg 


established  by  FDA.  there  should  be 
improvement  in  the  detection  rate  of 
early  disease.  This  improvement  may  be 
in  part  due  to  the  clinical  image  review 
aspect  of  the  MQSA,  which  will  provide 
quality  monitoring  at  a  level  not 
previously  achieved.  In  addition,  by 
requiring  periodic  inspections  of 
mammography  fedUties,  the  MQSA 
provides  greater  assurance  of  facility 
adherence  to  appropriate  quality 
assurance  practices. 

Improved  mammography  quality 
could  allow  more  patients  to  enjoy  the 
benefits  of  early  detection  and  thereby 
reduce  the  moii)idity  associated  with 
treating  later  stage  disease.  There  may 
also  be  a  reduction  in  the  number  of 
malpractice  claims  filed  for  failure  to 
diagnose  early  breast  cancer. 

Unfortimately,  there  are  insufficient 
data  available  to  quantify  the  potential 
benefits  of  the  MQSA.  Such 
quantification  would  require  an 
estimate  of  the  number  of  lives  that 
could  be  saved,  the  number  of  patients 
that  could  be  treated  at  earlier  stages, 
and  the  number  of  malpractice  claims 
that  could  be  eliminated  as  a  direct 
result  of  the  MQSA.  The  MQSA  has  a 
provision  for  evaluating  the  functioning 
and  effectiveness  of  breast  cancer 
screening  in  the  United  States, 
including  the  role  of  the  MQSA  in  this 
process,  and  such  an  evaluation  will 
contribute  scientific  knowledge  about 
these  topics.  This  in  turn  could 
contribute  quantifiable  information 
about  the  benefits  of  the  MQSA. 

While  we  do  not  now  have  the  data 
that  would  allow  a  precise  estimate  of 
benefits,  their  potential  magnitude  is 
substantial.  For  example,  if  1  percent  of 
the  roughly  13.6  million  women 
screened  annually  in  fact  have  cancer,  if 
as  few  as  1  percent  of  these  get  false 
negative  results,  if  these  rules  could 
prevent  one-half  of  those  false  negatives, 
and  if  one-fourth  of  those  women's  lives 
could  be  saved  by  early  treatment,  then 
about  170  lives  annually  would  be 
saved  by  these  rules.  Using  any 
conventional  method  of  valuing  lives 
saved,  this  would  be  many  times  higher 
than  the  costs  of  these  regulations.  In 
fact,  saving  even  a  handful  of  lives 
annually — and  we  expect  far  greater 
effects — ^would  justify  the  costs  of  this 
regulatory  approach. 

The  statute  is  prescriptive  in 
establishing  the  new  regulatory  system. 
By  design,  it  does  not  permit  a 
substantially  different  regulatory 
approach  than  the  one  we  have 
presented.  However,  it  does  allow  for 
discretion  on  details  of  the  individual 
standards.  In  devising  these  standards 
we  sought  to  avoid  unnecessary  burden. 
For  example,  we  allow  training  and 


experience,  rather  than  a  credential,  as 
qualification  for  interpreting 
manunograms.  It  is  possible  that  there 
are  other  changes  in  details  that  would 
either  improve  the  effectiveness  of  these 
standards  or  reduce  costs  without 
compromising  effectiveness.  We 
welcome  comments  on  any  such  options 
and  will  consider  them  carefully  in 
revising  these  rules.  We  would 
particularly  welcome  comment  on 
potential  problems  for  small  facilities  or 
for  rural  areas  and  on  workable 
solutions  for  these. 

Vn.  Commenta 

Interested  persons  may,  on  or  before 
January  20, 1994,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this  interim 
rule.  Two  copies  of  any  comments  are 
to  be  submitted,  except  that  individuals 
may  submit  one  copy.  Comments  are  to 
be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  900 

Electronic  products,  Incorporation  by 
reference.  Mammography,  Medical 
devices.  Radiation  protection.  Reporting 
and  recordkeeping  requirements,  X-rays. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  the  Public 
Health  Service  Act.  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs,  21  CFR  part  900  is  amended 
as  follows: 

PART  900-MAMMOGRAPHY 

1.  The  authority  citation  for  21  CFR 
part  900  continues  to  read  as  follows: 

Authority:  Sees.  519,  537,  and  704(e)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act  (21 
U.S.C  360i.  360nn,  and  374(e)):  see  354  of 
the  Public  Health  Service  Act  (42  U.S.C 
263b). 

2.  New  subpart  B,  consisting  of 

§§  900.10  throifgh  900.14,  is  added  to 
read  as  follows: 

Subpart  &— Quality  Standards  and 
Certification 

S«:. 

900.10  Applicability. 

900.11  Requirements  for  ce.'lification. 

900.12  Quality  standards. 

900.13  Revocation  of  accreditation  and 
accrediting  IxKiy  approval. 

900. 1 4  Hearings  regarding  certification 
decisions. 

Subpart  B— Quality  Standarda  and 
Certification 

|90aiO    Applicability. 

The  provisions  of  this  subpart  are 
applicable  to  all  facilities  under  the 
regulatory  jurisdiction  of  the  United 


States  that  provide  screening  and/or 
diagnostic  mammography  services,  with 
the  exception  of  facilities  of  the 
Department  of  Veterans  Affairs. 

f  90ai  1    Requirements  for  certification. 

(a)  General.  After  October  1, 1994,  a 
certificate  issued  by  FDA  will  be 
required  for  lawful  operation  of  all 
facihties.  In  order  to  obtain  a  certificate 
from  FDA,  facilities  are  required  to  meet 
the  quality  standards  in  §  900.12  and  to 
be  accredited  by  an  accrediting  body 
approved  by  FDA.  On  request  from  a 
facihty,  FDA  will  provide  such  facility 
with  a  current  list  of  approved 
accrediting  bodies.  Any  request  for  such 
list  shall  include  the  name  and  address 
of  the  facility  and  must  be  sent  to  the 
address  provided  in  §  900.3(b). 

(b)  Application— {1)  Certificates. 
When  applying  for  accreditation  to  an 
approved  accrediting  body,  a  facility 
shall  submit  to  such  accrediting  body 
the  information  required  in  42  U.S.C. 
263b(d)(l).  If  and  when  the  facility 
becomes  accredited,  information 
required  for  certification  of  the  facility 
shall  be  forwarded  to  FDA  by  the 
accrediting  body,  in  accordance  with 
§  900.4(g)(4). 

(2)  Provisional  certificates.  Facilities 
that  have  not  obtained  a  certificate  by 
October  1, 1994,  but  have  applied  for 
accreditation  to  an  approved  accrediting 
body  by  then  are  eUgible  to  receive  a 
provisional  certificate.  To  receive  a 
provisional  certificate,  a  facility  shall 
submit  the  information  required  in  42 
U.S.C.  263b(c)(2)  to  an  approved 
accrediting  body.  New  facilities  may 
also  submit  such  information  directly  to 
FDA.  If  and  when  the  accrediting  body 
determines  that  such  application  is 
sufficiently  complete  for  review 
purposes,  this  fact  shall  be 
communicated  to  FDA  by  the 
accrediting  body  in  accordance  with 
§  900.4(g)(5).  To  apply  for  a  90-day 
extension  to  a  provisional  certificate,  a 
facility  shall  submit  to  the  accrediting 
body  a  statement  of  what  the  facility  is 
doing  to  obtain  certification  and 
evidence  that  a  significant  adverse 
impact  on  the  regional  availability  of 
mammography  would  result  if  such 
facility  did  not  obtain  an  extension. 
Such  information  shall  be  forwarded  to 
FDA  by  the  accrediting  body  in 
accordance  with  §  900.4(g)(5). 

(c)  Issuance  and  renewal  of 
certificates — (1)  Certificates.  FDA  will 
issue  a  certificate  to  a  facility  within  30 
days  of  receipt  of  notification  from  an 
approved  accrediting  body  of  the 
accreditation  of  such  facility.  The  initial 
certificate  for  a  fedlity  shall  remain  in 
effect  until  30  days  after  the  date  of 
expiration  of  the  facility  s  existing 
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accreditation  unless  certification  and/or 
accreditation  of  the  fadlity  is  revoked 
prior  to  such  deadline.  FDA  will  issue 
a  renewed  certificate  to  a  previously 
certified  fadlity  within  30  days  of 
receipt  of  notification  from  an  approved 
accrediting  body  of  renewal  of  tne 
accreditation  of  such  fadlity.  A  renewed 
certificate  shall  be  effective  for  a  period 
of  3  years  from  the  date  of  issuance, 
unless  certification  and/or  accreditation 
of  the  fadlity  is  revoked  prior  to  such 
deadline. 

(2)  Provisional  certificates.  FDA  will 
issue  a  provisional  certificate  to  a 
facility  within  10  days  of  receipt  of 
notification  frt>m  an  approved 
accrediting  body  of  satisfaction  of  the 
requirements  of  paragraph  (b)(2)  of  this 
section.  A  provisional  certificate  shall 
be  effective  for  6  months  from  the  date 
of  issuance.  FDA  will  issue  a  90-day 
extension  for  a  provisional  certificate 
within  10  days  of  receipt  from  the 
accrediting  body  of  the  information 
required  in  paragraph  (b)(2)  of  this 
section,  provided  that  FDA  determines 
that  the  statutory  prerequisites  for  the 
extension  as  set  forth  in  section 
354(c)(2)  of  the  PubUc  Health  Service 
Act  have  been  met.  No  renewal  of  a 
provisional  certificate  beyond  the  90- 
day  extension  can  occur. 

■m 

S  900.1 2    Quality  standMxto. 

The  following  requirements  establish 
the  minimum  quality  standards  that 
must  be  met  by  a  fadlity  to  be  eligible 
for  certification  to  provide  screening 
end/or  diagnostic  mammography 
services: 

(a)  Personnel.  The  following 
requirements  apply  to  personnel 
involved  in  any  asi>ect  of 
mammography,  including  the 
production,  processing,  and 
interpretation  of  mammograms  and 
related  quality  assurance  activities.  Lists 
of  personnel  certifying  bodies  approved 
by  FDA  and  referenced  in  this  section 
may  be  obtained  by  submitting  to  FDA 
at  the  address  specified  in  §  900.3(b)  a 
request  containing  the  information 
needed  and  the  name  and  address  of  t^e 
fadlity. 

(1)  Interpreting  physician.  Interpreting 
physidans  shall  meet  the  following 
reouirements: 

(i)  Be  licensed  to  practice  medicine  in 
the  State  or  fadlity  in  which  they  are 
practicing;  and 

(ii)  Have  the  following  training: 

(A)  Be  certified  by  one  of  the  bodies 
approved  by  FDA  to  certify  interpreting 
physicians;  or 

(B)  Have  had  at  least  2  months  of 
documented  full-time  training  in  the 
interpretation  of  mammograms, 
induding  instruction  in  radiation 


physics,  radiation  effects,  and  radiation 
protection;  and 

(Q  Have  40  hours  of  documented 
continuing  medical  education  in 
mammography.  Time  spent  in  residency 
spedfically  devoted  to  mammography 
will  be  accepted,  if  doc\imented  in 
writing  by  the  radiologist;  and 

(iii)  Have  the  following  initial 
experience: 

(A)  Have  read  and  interpreted  the 
mammograms  from  the  examinations  of 
at  least  240  patients  in  the  6  months 
preceding  application;  or 

(B)  Read  and  interpret  mammograms 
as  spedfied  in  paragraph  (a)(l)(iii)(A)  of 
this  section  under  the  direct  supervision 
of  a  fully  qualified  interpreting 
physidan;  and 

(iv)  Have  the  following  continuing 
experience: 

(A)  Continue  to  read  and  interpret 
mammograms  from  the  examination  of 
an  average  of  at  least  40  patients  per 
month  over  24  months;  and 

(B)  Continue  to  participate  in 
education  programs,  either  by  teaching 
or  completing  an  average  of  at  least  five 
continuing  medical  education  credits  in 
mammography  per  year. 

(2)  Radiological  technologist: 
Radiological  technologists  ^all  meet 
the  following  requirements: 

(i)  Have  a  license  to  perform 
radiographic  procedures  in  the  State  or 
facility  where  they  are  pradicing;  or 

(ii)  Have  certification  by  one  of  the 
bodies  approved  by  FDA  to  certify 
radiologic  technologists;  and 

(iii)  For  those  radiological 
technologists  associated  with  facilities 
applying  for  accreditation  before 
Odober  1, 1996: 

(A)  Have  undergone  training  specific 
to  mammography,  either  through  a 
training  curriculum  or  si>edal 
mammography  course,  and  accumulate 
at  least  an  average  of  five  continuing 
education  units  per  year  related  to 
mammography;  or 

(B)  Have  1  year  of  experience  in  the 
performance  of  mammography  and  by 
Odober  1, 1996,  meet  the  training 
requirements  of  paragraph  (a)(2)(iii)(A) 
ofthissedion;and 

(iv)  For  those  radiological 
technologists  associated  with  fadlities 
applying  for  accreditation  on  and  after 
Odober  1, 1996,  meet  the  requirements 
of  paragraph  (a)(2)(i)  or  (a)(2){ii)  of  this 
sedion  and  undergospecific training  in 
mammography  through  documented 
ciirriculum  and  on-the-job  training 
under  the  dired  supervision  of 
experienced  mammographers;  and 

(v)  Partidpate  in  formal  continuing 
education  programs  and  accumulate  an 
average  of  at  least  five  continuing 


education  units  in  mammography  per 
year. 

(3)  Medical  physicist.  Medical 
physidsts  shall  meet  the  following 
requirements: 

(i)  Have  a  license  or  approval  by  a 
State  to  condud  evaluations  of 
mammography  equipment  and 
procedures  as  required  under  the  Public 
Health  Service  Art;  or 

(ii)  Have  certification  in  an  accepted 
spedalty  area  by  one  of  the  bodies 
aoproved  by  FDA  to  certify  medical 
pnysidsts;  or 

(iii)  For  those  medical  physidsts 
assodated  with  fadlities  applying  for 
accreditation  before  Odober  27, 1997, 
meet  the  following  criteria: 

(A)  Have  a  masters,  or  higher,  degree 
in  physics,  radiological  physics,  applied 
physics,  biophysics,  health  physictf, 
medical  physics,  engineering,  radiation 
sdence.  or  in  pubUc  health  %vith  a 
bachelor's  degree  in  the  physical 
sciences;  and 

(B)  Have  1  year  of  training  in  medical 
physics  specific  to  diagnostic 
radiological  physics;  and 

(C)  Have  2  years  of  experience  in 
conducting  performance  evaluation  of 
mammography  equipment;  and 

(iv)  Partidpate  in  continuing 
education  programs  related  to 
mammography,  either  by  teaching  or 
completing  an  average  of  at  least  five 
continuing  education  units  per  year. 

(b)  Equipment— {1)  Radiographic 
equipment  designed  for  conventional 
radiographic  procedures  that  have  been 
modified  or  equipped  with  special 
attachments  for  mammography  shall  not 
be  used  for  mammography. 

(2)  Radiographic  equipment  used  for 
mammography  shall: 

(i)  Be  certified  pursuant  to  §  1010.2  of 
this  chapter  as  meeting  the  applicable 
requirements  of  §§  1020.30  and  1020.31 
of  this  chapter  in  effect  at  the  date  of 
manufadure; 

(ii)  Be  specifically  designed  for 
mammography; 

(iii)  Incorporate  a  breast  compression 
device;  and 

(iv)  Have  the  provision  for  operating 
with  a  removable  grid,  except  for 
xeromammography  systems. 

(c)  Dose.  Toe  average  glandular  dose 
delivered  during  a  single  cranio-caudal 
view  of  an  accepted  phantom  simulating 
a  4.5  centimeter  thiclc,  compressed 
breast  consisting  of  50  percent  glandular 
and  50  percent  adipose  tissue,  shall  not 
exceed  3.0  milliCray  (0.3  rad)  per 
exposure  for  screen-film  mammography 
procedures  and  4.0  milliCray  (0.4  rad) 
per  exposure  for  xeromammography 
procedures.  The  dose  shall  be 
determined  at  least  annually  under  the 
technique  factors  and  conditions  that 
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are  used  to  produce  the  phantom  images 
submitted  for  accreditation. 

(d)  Quality  assunuico— (1)  Eauipment 
Each  {adlity  shall  establirii  and 
maintain  a  quality  assurance  program  to 
assure  the  adequate  performance  of  the 
radiographic  equipment  and  other 
equipment  and  materials  used  in 
conjunction  vrith  such  equipment 
suCGdent  to  assure  the  reliability  and 
clarity  of  its  mammograms.  The  program 
shall  also  require  periodic  monitoring  of 
the  dose  delivered  by  the  fscility's 
examination  procedures  to  ensure  that  it 
does  not  exceed  the  limit  specified  in 
paragraph  (c)  of  this  section  and  is 
appropriate  for  the  image  receptor  used. 
Such  quality  insurance  program  shall: 

(i)  For  screen- film  systems,  be 
substantially  the  same  as  that  described 
in  the  1992  edition  of  "Mammography 
Quality  Control:  Radiologist's  Manual* 
Radiologic  Technologist's  Manual,  and 
Medical  Physicist's  Manual,"  prepared 
by  the  American  College  of  Radiology, 
Committee  on  Quality  Assurance  in 
Mammography,  whidi  is  incorporated 
by  reference  in  accordance  with  5  U.S.C 
S52(a)  and  1 CFR  part  51.  Copies  may 
be  o4)tained  from  tne  American  College 
of  Radiology,  Mammography 
Accreditation  Program.  1B91  Preston 
White  Dr..  Reston,  VA  22091-5431;  and 
may  be  in^>ected  at  the  Center  for 
Devices  and  Radiological  Health, 
Division  of  Mammography  and 
Radiation  Prognuns  (HFZ-200).  5600 
Fishers  Lane.  Rockville.  MD  20857;  or 
may  be  examined  at  the  Office  of  the 
Federal  Register,  800  North  Capitcrf  St 
NW..  suite  700,  Washington.  DC;  at 

(iij  For  systems  with  utemate  image 
receptor  modalities,  be  substantially  the 
same  as  the  quality  assurance  program 
recommended  by  the  image  receptor 
manufacturer,  which,  if  followea.  will 
allow  a  facility  to  maintain  high  inoage 
quality;  and 

(iii)  For  all  image  receptors,  provide 
for  the  maintenance  of  log  books 
documenting  compliance  with  the 
applicable  requirements  in  paragraph 
(d)(1)  of  this  section  and  recording 
corrective  actions  taken. 

(2)  Phantom  images.  Each  facility 
shall  establish  and  maintain  a  program 
to  assess  the  performance  of  the 
mammography  system  through  the 
evaluation  of  radiografxhic  images 
obtained  with  a  phantom.  The  phantom 
must  be  of  a  type  approved  or  accepted 
by  the  American  CollegB  of  Radiology  or 


of  an  equivalent  type  accepted  by  FDA. 
The  phantom  images  must  score  at  least 
the  minimum  required  by  the 
accrediting  body. 

(3)  Clinical  images.  Each  fiicility  shall 
establish  and  maintain  a  dinical  image 
quality  control  pro-am,  including: 

(i)  Monitoring  of  mammograms 
repeated  due  to  poor  image  quality;  and 

(ii)  Maintenance  of  records,  analysis 
of  results,  and  a  description  of  any 
remedial  action  taken  on  the  basis  of 
such  monitoring. 

(4)  Qinical  image  interpretation.  Each 
facility  shall  establish  a  system  for 
reviewing  otitcome  data  from  all 
mammography  performed,  including 
fbllowup  on  the  disposition  of  positive 
mammograms  and  conelation  of 
surgical  biopsy  results  with 
manunogram  reports. 

(5)  Surveys.  As  a  part  of  its  overall 

Suality  assturance  program,  each  hcility 
ball  have  a  medical  ^ysidst  establish, 
monitor,  and  direct  the  procedures 
required  by  paragraphs  (dXl).  (dK2). 
apd  (d)(3)  of  this  section  and  perform  a 
siu-rey  of  the  facility  to  assure  that  it 
meets  the  quality  control  and  equipment 
standards  as  spedfied  in  paragraph 
(b)(2)  of  this  section.  Such  surveys  shall 
be  perforined  at  leest  annually,  and 
reports  of  such  surveys  shall  be 
prepared  and  transmitted  to  the 
accrediting  body  in  accordance  with 
§  900.4(d)(1).  Each  such  report  shall  be 
retained  by  the  fadlity  until  such  time 
as  the  next  annual  survey  is 
satisfactorily  completed. 

(e)  Medical  records.  (1)  Eadi  fadlity 
shall  maintain  mammograms  and 
assodated  records  in  a  permanent 
medical  record  of  the  patient  as  follows: 

(i)  For  a  period  of  not  less  than  5 
years,  or  not  less  than  10  years,  if  no 
additional  mammograms  of  the  patient 
are  performed  at  the  fadlity,  or  longer 
if  mandated  by  State  or  local  law;  or 

(ii)  Until  requested  by  the  patient  to 
permanently  tsaiufer  the  records  to  a 
medical  institution,  or  to  a  physician  of 
the  patient,  or  to  the  patient  herself,  and 
the  records  are  so  transferred. 

(2)  Each  facility  shall  prepare  a 
written  report  of  the  resuhs  of  any 
mammography  examination.  Such 
report  shall  be  completed  as  soon  as 
reasonably  possible  and  shall: 

(i)  Be  signed  by  the  interpreting 
pbjrsidan;  and 

(ii)  Be  provided  to  the  patient's 
physicians  (if  any);  or 


(A)  If  the  patient's  physician  is  not 
available  or  if  the  patient  does  not  have 
a  physician,  the  report  shall  be  sent 
dire^y  to  the  patient;  and 

(B)  If  such  npott  is  sent  to  the  patient, 
it  shall  indude  a  sununtfy  written  in 
language  easily  understood  by  a  lay 
person;  and 

(iii)  Be  maintained  in  the  patient's 
record  in  accordance  with  paragraph 
(eRl)  of  this  section. 

1 900.13    Revocatton  of  accreditation  and 
accrediting  l>ody  approval 

(a)  Accreditotion.  If  a  fadlity's 
accreditation  is  revoked  by  an 
accrediting  body,  the  facility's 
certificate  shall  remain  in  efiiact  until 
such  time  as  determined  by  the  agency 
on  a  case-by-case  basis  after  an 
investigation  into  the  reasons  for  the 
revocation.  If  FDA  determines  that  the 
revocation  was  justified  by  violations  of 
applicable  quality  standards,  FDA  will 
revoke  or  suspend  the  fadlity's 
certificate  and/or  require  the  submission 
and  implementation  of  a  corrective 
action  plan,  whichever  action  will 
protect  the  public  health  in  the  least 
burdensome  way. 

(b)  Accrediting  body  approval.  If  the 
approval  of  an  accrediting  body  is 
revoked  by  FDA,  the  certificates  of  the 
facilities  accredited  by  such  body  shall 
remain  in  effect  for  tf  period  of  1  year 
after  the  date  of  such  revocation  subject 
to  FDA's  determination  that  the  fadlity 
continues  to  perform  quality 
mammography.  By  the  end  of  a  year 
following  ravocatioa  of  approval  of  a 
facility's  accrediting  body,  the  fadlity 
must  obtain  accreditation  by  another 
accrediting  body. 

|90ai4    Haaringa  regarding  certification 
decisions. 

Opportunities  to  challenge  final 
adverse  actions  taken  by  FDA  regarding 
denials  of  certification  or  suspension  or 
revocations  of  certification  of  fadlities 
will  be  communicated  through  notices 
of  opportunity  for  informal  hearings  in 
accordance  with  part  16  of  this  chapter. 

Dated:  December  10. 1993. 

David  A.  KMiler, 

Commbsioner  of  Food  and  Drugfi. 

Donna  E.  Shalala, 

Secntary  of  Health  and  Human  Serricet. 

(PR  Doc.  93-30991  Fiied  12-1fr-93;  10:51 
am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20CFR  Part 404 
[Rcgulationa  Na  4] 
RIN  0960-AB01 

RevlaMl  Medical  Criteria  for 
Determination  of  Disability, 
Musculoskeletal  System  and  Related 
Criteria 

AGENCY:  Social  Security  Administration, 

HHS. 

ACTION:  Proposed  rules. 

SUMMARY:  We  are  proposing  to  revise  the 
criteria  in  the  Listing  of  Impairments 
(the  listings)  that  we  use  to  evaluate 
musculoskeletal  impairments  of  adults 
and  children  who  claim  Social  Security 
or  Supplemental  Security  Income  (SSI) 
benefits  based  on  disability  under  title 
n  and  title  XVI  of  the  Social  Security 
Act  (the  Act).  The  revisions  reflect 
advances  in  medical  knowledge, 
treatment,  and  methods  of  evaluating 
musculoskeletal  impairments. 
DATES:  To  be  sure  that  your  comments 
are  considered,  we  must  receive  them 
no  later  than  February  22, 1994. 
ADDRESSES:  Comments  should  be 
submitted  in  writing  to  the 
Commissioner  of  Social  Security, 
Department  of  Health  and  Human 
Services,  P.O.  Box  1585.  Baltimore, 
Maryland  21235,  or  delivered  to  the 
OfBce  of  Regulations,  Social  Security 
Administration,  3-B-l  Operations 
Building,  6401  Security  Boulevard, 
Bahimore,  Maryland  21235,  between 
8:00  a.m.  and  4:30  p.m.  on  regular 
business  days.  You  may  direct 
comments  by  telefax  to  (410)  966-0869. 
Comments  may  be  inspected  during 
these  same  hours  by  making 
arrangements  with  the  contact  person 
shown  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Irving  Darrow,  Esq..  Legal  Assistant. 
Office  of  Regulations,  Social  Security 
Administration,  6401  Security 
Boulevard,  Baltimore,  Maryland  21235, 
telephone  (410)  966-0512. 
SUPPLEMENTARY  INFORMATION:  The  Act 
provides,  in  title  II,  for  the  payment  of 
disability  benefits  to  individuals 
insured  under  the  Act.  Title  II  also 
provides  child's  insurance  benefits 
based  on  disability  and  widow's  and 
widower's  insurance  benefits  for 
disabled  widows,  widowers,  and 
surviving  divorced  spouses  of  insured 
individuals.  In  addition,  the  Act 
provides,  in  title  XVI,  for  SSI  payments 
to  persons  who  are  disabled  and  have 


limited  inooma  and  resources.  For 
adults  under  bodi  the  title  II  and  title 
XVI  programs  and  for  persons  claiming 
child's  insurance  benefits  based  on 
disability  imder  the  title  II  program, 
"disability"  means  that  an 
impainnent(s)  results  in  an  inability  to 
engage  in  any  substantial  gainful 
activity.  For  a  child  under  age  18 
claiming  SSI  benefits  based  oo 
disability,  "disabiUty"  means  that  an 
impairment(s]  substantially  reduces  the 
child's  abihty  to  function 
independently,  appropriately,  and 
effectively  in  an  age-appropriate 
manner.  Under  both  title  II  and  title 
XVI,  disability  must  be  the  result  of  a 
medically  determinable  physical  or 
mental  impairment(s)  whidi  can  be 
expected  to  result  in  death  or  which  has 
lasted  or  can  be  expected  to  last  for  a 
continuous  period  of  al  least  12  months. 

The  listings  contained  in  appendix  1 
to  subpart  P  of  part  404  are  referenced 
in  subpart  I  of  part  416.  The  bstings  are 
divided  into  part  A  and  part  B.  The 
criteria  in  part  A  are  applied  in 
evaluating  impairments  of  persons  age 
18  or  ovor.  The  criteria  in  part  A  may 
also  be  applied  in  evaluating 
impairments  in  children  (persons  under 
age  18)  if  the  disease  processes  have  a 
similar  effect  on  adults  and  (±ildren. 
Part  B  contains  criteria  for  evaluating 
impairments  of  children  under  age  18 
when  the  criteria  in  part  A  do  not  give 
appropriate  consideration  to  the 
particular  effects  of  the  disease 
processes  in  childhood.  In  evaluating 
disability  for  children  using  the  listings, 
we  first  use  the  criteria  in  part  B  and, 
if  the  criteria  in  part  B  do  not  apply,  we 
use  the  criteria  in  part  A.  See 
§§404.1525  and  416.925. 

When  the  musculoskeletal  listings 
were  last  revised  and  published  in  the 
Federal  Register  on  December  6, 1985 
(50  FR  50068),  we  indicated  that 
medical  advances  in  disability 
evaluation  and  treatment  and  program 
experience  woulcl  irequire  thaH  we 
periodically  review  and  update  the 
medical  criteria  in  the  listings. 
Accordingly,  we  published  termination 
dates  ranging  from  4  to  8  years  for  each 
of  the  specific  body  system  listings. 
These  dates  currently  appear  in  the 
introductory  paragraphs  of  the  listings 
and  provide  that  the  current  listings  in 
part  A  and  part  B  of  the  musculoskeletal 
system  will  no  longer  be  effective  on 
liecember  6, 1993.  We  are  now 
proposing  revisions  to  update  the 
listings  for  the  musculoskeletal  system 
in  1.00  (part  A)  and  101.00  (part  B)  and 
to  make  the  revised  listings  effective  for 
7  years  from  the  date  of  publication  of 
the  final  rules. 


In  developing  these  proposed 
revisions  to  the  listings  for  the 
musculoskeletal  system  and  related 
listings,  we  obtained  the  individual 
views  of  members  of  various 
professional  organizations,  including 
the  American  Academy  of  Orthopedic 
Surgeons,  the  American  College  of 
Physicians,  the  American  Rheumatism 
Association,  the  Arthritis  Foundation, 
the  Lupus  Research  Institute,  the 
American  Academy  of  Physical 
Medicine  and  Rehabilitation,  and  the 
National  Institutes  of  Health,  and  with 
the  individual  help  of  Federal  and  State 
representatives  who  have  expertise  in 
the  evaluation  of  disability  claims 
involving  musculoskeletal  impairments. 
Likewise,  in  developing  the  proposed 
revisions  to  the  part  B  criteria,  we 
obtained  the  individual  views  of  experts 
in  the  fields  of  pediatric  rheumatology 
and  orthopedics,  including  a  pediatric 
medical  consultant  from  our  Office  of 
Disability. 

These  proposed  rules  revise  the 
musculoskeletal  listings  in  1.00  and 
101.00  to  bring  them  up  to  date  and  to 
broaden  their  scope.  Also,  because 
rheumatoid  arthritis  is  a  connective 
tissue  disorder  that  should  be  grouped 
with  the  other  connective  tissue 
disorders,  we  are  proposing  to  remove 
the  criteria  for  rheumatoid  arthritis 
currently  in  listings  1.02  and  101.02  and 
to  establish  new  listinga  14.09  and 
114.09  in  the  Immune  System  listings. 
Proposed  new  listings  14.09  and  114.09 
would  cover  all  the  inflammatory 
arthritides,  including  rheumatoid 
arthritis.  We  are  also  proposing  to 
remove  listings  in  4.00  and  9.00  that 
include  musculoskeletal  criteria  that  are 
no  longer  applicable  because  of  medical 
and  technical  advances. 

The  proposed  listings  put  less 
emphasis  on  disease  labeling,  or 
diagnosis,  and  emphasize  the  functional 
impact  of  impairments  on  a  person's 
ability  to  work,  or,  in  the  case  of  a  child 
under  age  18,  on  the  child's  ability  to 
perform  age-appropriate  activities,  as 
defined  in  §416.924ff.  The  proposed 
listings  recognize  that  musculoskeletal 
impairments  result  ht}m  many  causes. 
Some  of  the  listings  recognize  that 
musculoskeletal  impairments  may  have 
effects  on  other  organs  or  body  systems 
which  cumulatively  lead  to  severe 
functional  deficits.  In  children,  chronic 
illness  may  also  impact  upon  many  of 
the  mental  domains  and  behaviors,  and 
significantly  restrict  age-appropriate 
activities. 

The  following  is  a  detailed  summary 
of  the  proposed  changes  in  the 
musculoskeletal  system  listings  (l.OOff 
and  lOl.OOff),  immune  system  listings 
(14.00ff  and  114.00ff)  and  related 
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changes  in  4.00  and  9.00  of  part  A,  and 
our  reasons  for  proposing  these  changes. 

Revisions  to  Appendix  1 

We  propose  to  revise  the  second 
paragraph  of  the  introduction  to 
Appendix  1  to  show  that  the  part  A  and 
part  B  musculoskeletal  system  listings 
will  expire  7  years  after  publication  of 
the  final  regulations  in  the  Federal 
Register. 

Revisions  to  Part  A  of  Appendix  1 

1 .  00    Musculoskeletal  System 

We  propose  to  reorganize  and  revise 
1.00,  the  preface  to  part  A  of  the 
musculoskeletal  listings,  to  bring  it  up 
to  date,  to  reflect  the  proposed  new 
listings,  and  to  facilitate  its  use  by  our 
disability  evaluators  and  members  of  the 
public. 

1 .00 A    Disorders  of  the 
Musculoskeletal  System 

We  propose  to  add  a  new  brief 
introductory  section  to  describe  the 
pathologic  processes  that  may  cause 
musculoskeletal  impairments. 

1  OOB    Loss  of  Function 

We  propose  to  renumber  the  section 
on  loss  of  function  from  l.OOA  to  l.OOB 
and  to  expand  the  section  to  provide 
more  information  about  the  causes  of, 
and  ways  to  evaluate,  loss  of  function 
resulting  from  musculoskeletal 
impairment.  The  opening  paragraph 
expands  the  first  sentence  of  current 
l.OOA  to  include  a  wider  range  of  causes 
for  musculoskeletal  dysfunction  than  in 
the  ciurent  rule,  which  mentions  only 
amputation  and  deformity.  The 
proposed  revisions  would  also  add  to 
this  paragraph  the  following 
impairments  that  are  in  the  current 
listings:  Bone  or  joint  deformity  or 
destruction  due  to  any  cause, 
miscellaneous  disorders  of  the  spine 
with  or  without  radiculopathy  or  other 
neurologic  deficits,  amputation,  and 
fractures  or  soft  tissue  injuries, 
•including  bums,  requiring  prolonged 
periods  of  immobility  or  convalescence. 
These  proposed  additions  make  the  list 
of  possible  causes  of  functional  loss  due 
to  musculoskeletal  impairments 
correspond  to  the  listed  impairments. 
We  also  propose  to  expand  the  guidance 
about  musculoskeletal  "deformity"  to 
clarify  that  the  term  refers  to  joint 
deformity  due  to  any  cause.  A  new 
second  sentence  would  be  added  to 
explain  that  musculoskeletal 
impairments  may  also  result  from 
inflammatory  peripheral  joint  or  axial 
arthritis  or  sequelae,  and  to  provide  a 
cross-reference  to  proposed  listing 
14.09,  which  would  be  used  to  evaluate 
these  disorders. 


The  proposed  second  paragraph  is 
new.  It  is  based  in  part  on  current 
l.OOA,  but  it  also  contains  new  material. 
It  explains  that,  regardless  of  the 
underlying  cause  of  a  musculoskeletal 
impairment,  the  functional  loss  that 
must  result  from  certain  listed 
impairments  is  defined  in  terms  of  an 
"inability  to  ambulate  effectively  on  a 
sustained  basis"  or  an  "inability  to 
perform  fine  and  gross  movements 
effectively  on  a  sustained  basis"  for  any 
reason,  including  pain.  The  terms 
represent  new  criteria  we  are  proposing 
for  the  measurement  of  loss  of  function 
in  several  of  the  proposed  listings. 
Because  our  intent  in  the  proposed 
listings  is  to  emphasize  the  impact  of 
the  impairment(s)  on  a  person's  ability 
lO  perform  gainful  activity,  these 
proposed  criteria  would  clarify  the 
degree  of  musculoskeletal  fijjictional 
limitations  required  to  establish  a 
listing-level  impairment.  We  also 
propose  to  use  the  same  criteria  in  part 
B,  which,  in  the  case  of  a  child  claiming 
SSI  benefits  based  on  disability, 
describes  the  child's  ability  to  perform 
age-appropriate  activities. 

The  proposed  criteria  are 
measiu-ements  to  be  considered  from  a 
physical  standpoint  alone.  Functional 
limitations  resulting  from  a  mental 
impairment(s)  are  to  be  considered 
under  the  mental  disorders  criteria  in 
12.00ff. 

Proposed  l.OOBl  and  1.00B2  define 
what  we  mean  by  "inabiUty  to  ambulate 
effectively"  and  "inabiUty  to  perform 
fine  and  gross  movements  effectively." 
Both  sections  describe  "extreme" 
functional  loss,  consistent  with  our 
other  listings.  However,  as  in  our  other 
bstings,  the  proposed  criteria  do  not 
require  that  an  individual  be  entirely 
unable  to  walk  or  to  use  his  or  her  upper 
extremities  because  we  recognize  that, 
even  though  individuals  may  have 
functional  limitations  of  such  severity 
that  they  are  unable  to  engage  in  any 
gainful  activity,  they  may  still  have 
some  residual  ability  to  function  in  their 
daily  activities. 

Proposed  l.OOBl  addresses  only  an 
individual's  ability  to  walk,  not  the 
ability  to  stand.  This  is  because  standing 
as  a  functional  measure  is  a 
presupposed  condition  for  walking;  that 
is,  before  a  person  can  walk,  he  or  she 
must  be  able  to  stand.  Furthermore, 
standing  is  not  an  accurate  gauge  of 
functioning.  Even  profoundly  impaired 
individuals  can  often  staiid  for  a  {>eriod 
of  time,  although  they  may  not  be  able 
to  walk  effectivaly.  ' 

In  1.00B3,  we  propose  to  clarify  the 
statement  about  pain  that  is  in  the 
second  sentence  of  current  l.OOA.  The 
current  provision  may  give  the 


erroneous  impression  that  there  must  be 
objective  medical  findings  that  directly 
support  the  severity  of  a  person's  pain. 
The  proposed  language,  which  is 
consistent  with  our  rules  for  the 
evaluation  of  symptoms,  including  pain, 
in  §§  404.1529  and  416.929  and 
§§  404.1525(f)  and  416.925(f).  clarifies 
that  there  need  only  be  objective 
medical  evidence  of  the  existence  of  an 
impairment  which  could  reasonably  be 
expected  to  cause  pain  or  other 
symptoms.  It  also  explains  the 
importance  of  evaluating  the  intensity 
and  persistence  of  an  individual's  pain 
or  other  symptoms  to  determine  their 
impact  on  functioning  in  those  of  the 
proposed  musculoskeletal  listings  thai 
include  symptoms. 

1 .  OOC    Diagnosis  and  Evaluation 

Proposed  l.OOC  expands  the  guidance 
in  the  third  sentence  of  current  l.OOA. 
The  first  sentence  of  the  proposed  new 
paragraph  corresponds  to  the  current. 
rule.  We  propose  to  expand  it  to  say  that 
both  the  evaluation  and  the  diagnosis  of 
musculoskeletal  impairments  should  be 
supported  by  detailed  clinical  and 
laboratory  findings.  Although  several  of 
the  proposed  listings  are  geared  toward 
evaluating  function  in  order  to 
determine  impairment  severity, 
diagnosis  may  be  important  for 
predicting  duration,  including  expected 
response  to  any  treatment  an  individual 
may  be  receiving.  Chronic  condition* 
must  be  differentiated  from  short-term, 
reversible  disorders,  and  it  is  sometimes 
necessary  to  be  able  to  predict  response 
to  current  treatment. 

We  also  propose  to  revise  the 
reference  to  x-ray  evidence  to  include 
other,  modern  imaging  techniques. 
Requirements  for  x-ray  evidence  appear 
in  numerous  places  in  the  current 
listings.  Because  there  have  been 
significant  medical  advances  in  imaging 
techniques,  such  as  computerized  axial 
tomography  (CAT  scan)  and  magnetic 
resonance  imaging  (MRI),  we  propose  to 
expand  the  criteria  in  l.OOC  and 
throughout  the  preface  and  listings  to 
include  all  medically  acceptable 
imaging  techniques. 

We  also  move  the  seventh  paragraph 
in  current  l.OOB  to  l.OOC  and  make 
some  minor,  nonsubstantive  changes  in 
the  paragraph.  The  paragraph  would  be 
revised  to  state  that  electrodiagnostic 
and  myelographic  procedures  may  be 
useful  for  establishing  a  diagnosis  but 
do  not  constitute  alternative  criteria  to 
the  requirements  in  proposed  listing 
1.04,  the  listing  for  disorders  of  the 
spine,  which  corresponds  to  current 
listing  1.05C.  We  are  proposing  this 
revision  because  neither 
electrodiagnostic  testing  nw 
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myelography  provides  information 
about  the  particular  effects  of  an 
individual's  impairment  on  his  or  her 
functioning;  they  only  provide 
information  about  the  existence  of  an 
impairment  that  could  be  the  cause  of 
such  limitations.  We  propose  to  move 
this  paragraph  because  it  fits  more 
logically  with  the  discussion  of 
evaluation  techniques  in  l.OOC. 

I  OOD    The  Physical  Examination 

Proposed  l.OOD  draws  extensively 
from  the  fourth  and  fifth  paragraphs  of 
current  l.OOB.  Those  paragraphs  are 
currently  included  under  the  heading. 
"Disorders  of  the  spine."  even  though 
much  of  the  information  they  contain  is 
relevant  to  examinations  for  any 
musculoskeletal  impairments.  We. 
therefore,  propose  a  new  section 
headed.  "The  physical  examination."  to 
make  clear  that  these  criteria  are  not  to 
be  confined  to  disorders  of  the  spine. 
We  have  moved  parts  of  the  fourth 
paragraph  that  are  relevant  only  to 
examinations  of  the  spine  to  proposed 
l.OOE.  "Examination  of  the  spine."  In 
addition,  we  have  made  a  number  of 
nonsubstantive  editorial  changes  for 
clarity  and  precision. 

In  the  next-to-the  last  sentence  of  the 
proposed  l.OOD.  which  corresponds  to 
the  third  sentence  of  the  fifth  paragraph 
of  tljp  current  rule,  we  propose  to 
change  the  reference  from  "a  record  of 
ongoing  treatment"  to  "a  record  of 
ongoing  management  and  evaluation." 
We  propose  this  change  because  not  all 
individuals  with  disorders  of  the  spine 
receive  treatment  even  though  they  may 
be  seen  by  a  medical  source.  In  some 
cases,  the  abnormalities  may 
temporarily,  or  even  permanently, 
improve  with  the  passage  of  time,  even 
if  the  individual  is  not  receiving 
treatment;  in  others,  there  may  not  be 
any  formal  treatment,  only  such 
conservative  measures  as  bedrest, 
curtailed  activities,  or  over-the-counter   ■ 
medications.  The  provision  is  also 
meant  to  underscore  the  need  for  a 
longitudinal  record  because 
musculoskeletal  impairments  are  often 
characterized  by  exacerbations  and 
remissions  whether  there  is  treatment  or 
not. 

We  also  propose  to  include  the  last 
sentence  from  the  third  paragraph  of 
current  l.OOB  as  the  last  sentence  of 
proposed  l.OOD.  We  believe  that  a 
correlation  of  examination  findings  with 
an  individual's  daily  activities  is 
important  not  only  for  evaluation  of 
pain,  as  the  current  rule  suggests,  but 
also  for  the  assessment  of  the  claimant's 
overall  ability  to  function. 


1 .  OOE    Examination  of  the  Spine 

As  pointed  out  in  the  explanation  for 
proposed  l.OOD.  we  have  retained  the 
sentences  from  the  fourth  paragraph  of 
current  l.OOB  that  pertain  only  to 
examinations  of  the  spine  in  the 
proposed  section  that  describes 
examinations  for  disorders  of  the  spine, 
now  proposed  l.OOE.  We  have  also 
defined  more  precisely  how 
measurements  of  motion  of  the  spine 
and  straight-leg  raising  are  to  be  made, 
based  on  guidance  in  the  "Guides  to  the 
Evaluation  of  Permanent  Impairment" 
published  by  the  American  Medical 
Association. 

The  last  sentence  of  the  second 
paragraph  of  the  proposed  rule  is  based 
on  the  last  sentence  of  the  second 
paragraph  of  current  l.OOB.  which 
explains  that  neurological  impairments 
are  to  be  evaluated  under  the 
neurological  listings  in  11.00.  The 
reference  to  "neurological 
abnormalities"  in  the  current  paragraph 
is  not  a  general  reference  to  all 
neurological  abnormalities  that  may  not 
completely  subside  after  treatment  or 
with  the  passage  of  time.  Rather,  it  is  a 
reference  to  neurological  abnormalities 
of  such  severity  that  they  could  be 
considered  to  meet  or  equal  the  severity 
of  a  neurological  listing.  We  have, 
therefore,  clarified  the  statement  and 
provided  examples  of  residual 
neurological  abnormalities  that  would 
be  disabling  under  the  neurological 
listings.  We  are  also  proposing  to  delete 
the  second  and  third  sentence  of  the 
second  paragraph  of  current  l.OOB 
because  they  would  be  redundant  in  the 
context  of  the  proposed  rules. 

l.OOF    Duration  of  Impairment 

We  propose  to  add  a  new  l.OOF  to 
explain  that  musculoskeletal 
impairments  usually  improve  with  time 
or  treatment.  Therefore,  we  propose  that 
documentation  include  a  longitudinal 
clinical  record  covering  at  least  3 
months  of  management  and  evaluation. 
We  provide  a  similar  requirement  in  a 
number  of  listings  in  other  body  systems 
(see.  e.g.,  the  listings  in  4.00.  for 
cardiovascular  impairments,  and  14.00. 
for  immune  system  disorders,  including 
connective  tissue  disorders).  In 
proposed  l.OOD,  the  phrase 
"management  and  evaluation"  provides 
for  the  possibility  that  an  individual 
will  not  receive  treatment,  but  will  only 
be  followed  by  a  medical  source.  We 
have  also  provided  that  a  3-month 
record  is  not  invariably  required.  If  it  is 
clear  from  the  evidence  that  the 
individual  is  disabled  (for  instance,  if 
the  individual  has  a  permanent 
disabling  impairment  that  will  not 


improve)  or  continues  to  be  disabled  (in 
a  continuing  disability  review),  it  will 
not  be  necessary  to  establish  a  3-month 
record.  Of  course,  other  supplemental 
evidence,  such  as  a  consultative 
examination,  may  be  obtained  as 
necessary  to  establish  a  longitudinal 
record. 

1  OOG    Effects  of  Treatment 

Proposed  l.OOG  is  a  new  section  that 
discusses  the  effects  of  treatment, 
including  surgery.  It  explains  the 
importance  of  considering  a  person's 
treatment  because  treatment  can  have 
beneficial  effects  or  adverse  side  effects 
that  in  themselves  can  cause  limitations. 
The  section  explains  that  some  people 
can  experience  full  or  partial 
improvement  of  their  conditions  with  a 
given  treatment,  while  others  may  not 
experience  improvement  with  the  same 
treatment.  However,  even  though  some 
treatments  may  result  in  improvement 
in  a  condition,  their  beneficial  effects 
may  be  counterbalanced  by  adverse  side 
effects,  such  as  in  the  case  of  pain 
medication  that  relieves  the  symptom  of 
pain  but  causes  symptoms  of 
drowsiness,  dizziness,  or  disorientation. 

J  .OOH    Orthotic,  Prosthetic,  or  Assistive 
Devices 

We  propose  a  new  section  l.OOH  to 
discuss  how  orthotic,  prosthetic,  or 
assistive  devices  are  ttfte  considered  in 
evaluating  musculoskeletal 
impairments.  The  new  section  would 
explain  that  individuals  with 
musculoskeletal  impairments  should  be 
evaluated  with  and  without  any 
medically  necessary  orthotic,  prosthetic, 
or  assistive  devices  in  place.  This 
proposed  rule  iS  consistent  with  clinical 
practice;  if  there  is  an  amputation, 
examination  without  the  prosthesis 
provides  information  about  the  site  of 
amputation,  and  the  length  and 
condition  of  the  stump. 

This  section  would  also  explain  that 
when  an  individual  has  an  impairment 
that  affects  the  lower  extremities  and 
uses  a  hand-held  assistive  device,  such 
as  a  cane  or  a  walker,  the  evaluation 
must  take  into  consideration  how  the 
individual  is  able  to  function  both  with 
and  without  the  hand-held  device. 
When  an  individual  uses  a  hand-held 
device,  he  or  she  does  not  have  both 
hands  free,  and  this  will  obviously  have 
some  effect  on  the  individual's  ability  to 
lift  and  carry,  as  well  as  to  push  and 
pull  in  some  situations.  We,  therefore, 
need  to  know  whether  a  person  has 
some  ability  to  walk  without  the  hand- 
held device,  and  the  extent  of  any  such 
ability,  in  order  to  obtain  an  accurate 
picture  of  all  of  the  person's  functional 
capacities. 
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The  proposed  rule  does  not  require 
evaluation  of  the  individual's  ability  to 
walk  without  the  use  of  other  devices. 
When  a  person  wears  a  lower  limb 
prosthesis  because  of  an  amputation,  it 
is  obviously  unnecessary  to  evaluate  his 
or  her  ability  to  walk  without  the 
prosthesis.  Also,  an  evaluation  of  the 
ability  of  a  person  who  uses  an  orthosis 
to  walk  is  not  necessary  for  the  same 
reason  that  we  do  not  require 
measurements  of  vision  without 
spectacles;  that  is.  we  want  to  know  the 
individual's  maximum  functional 
ability.  However,  if  an  individual  who 
wears  a  prosthesis  or  uses  an  orthosis 
also  uses  a  hand-held  device,  we  will 
evaluate  his  or  her  ability  to  ambulate 
without  the  hand-held  device,  but  with 
the  prosthesis  or  orthosis  in  place. 

1 .  001    Disorders  of  the  Spine 

Proposed  l.OOl  would  revise  current 
l.OOB.  We  have  reorganized  and 
expanded  the  current  rules. 

The  first  sentence  of  the  opening 
paragraph  corresponds  to  the  first 
sentence  of  current  l.OOB.  In  the 
proposed  revision,  we  explain  that 
various  abnormalities  may  result  in 
nerve  root  impingement  (including 
impingement  on  those  in  the  cauda 
equina)  or  impingement  on  the  spinal 
cord,  fi^om  a  herniated  nucleus 

[)ulposus,  spinal  arachnoiditis,  or  . 
umbar  spinal  stenosis  resulting  in 
pseudoclaudication.  We  have  also 
expanded  the  sentence  to  include  other 
causes  of  limitations  that  should  be 
evaluated  under  proposed  listing  1.04. 
However,  we  do  not  describe  every 
possible  impairment  that  can  cause 
neurological  involvement  because  the 
effects  of  some  of  the  impairments  are 
identical  to  those  we  have  described. 

The  second  sentence  of  the  paragraph 
corresponds  to  the  last  sentence  of  the 
second  paragraph  in  current  l.OOB.  and 
is  a  brief  restatement  of  the  principles 
in  l.OOE.  No  substantive  change  is 
intended  from  the  current  rule. 

Proposed  l.OOIl  through  1.0014 
describe  the  various  impairments  we 
refer  to  in  the  opening  paragraph: 
Herniated  nucleus  pulposus  (proposed 
l.OOIl),  spinal  arachnoiditis  (proposed 
1.0012),  lumbar  spinal  stenosis  resulting 
in  pseudoclaudication  (proposed 
1.0013),  and  other  miscellaneous 
conditions  (proposed  1.0014).  In  these 
sections,  we  provide  information  about 
the  causes  of  the  conditions,  the 
findings  one  should  look  for  on  clinical 
and  laboratory  examination,  and  the 
functional  effects  of  the  impairments. 
We  also  provide  guidance  about  certain 
conditions,  such  as  spinal  dysraphism. 
diastematomyelia,  and  tethered  cord 
syndrome,  that  are  more  appropriately 


evaluated  under  the  neurological 

listings. 

1 .00]    Abnorma]  Curvatures  of  the 
Spine 

We  are  proposing  a  new  section 
designated  I.OOJ  to  disoiss  evaluation  of 
abnormal  curvatures  of  the  spine. 
including  scoliosis,  kyphosis,  and 
kyphoscoliosis.  We  propose  to  focus  on 
the  impact  of  the  abnormal  curvature  on 
the  individual's  ability  to  function,  in 
keeping  with  our  approach  in  revising 
the  current  listings.  Thus,  we  explain 
that  abnormal  curvatures  may  impair 
ambulation,  restrict  breathing,  or  result 
in  an  associated  mental  impairment 
Evaluation  should,  therefore,  be  done  by 
reference  to  the  listing  for  inflammatory 
spondyloarthropathy,  proposed  listing 
14.09,  which  describes  impaired 
ambulation  resulting  from  a  deformed 
spine,  or  by  reference  to  the  respiratory 
listings  or  the  mental  disorder  listings. 

LOOK    Continuing  Medical 
Management 

We  propose  to  add  LOOK  to  explain 
what  we  mean  by  the  term  "under 
continuing  surgical  management." 
which  is  a  term  we  use  in  proposed 
listings  1.07  and  1.08  and  in  current 
listing  1.12.  The  proposed  provision 
explains  that  "surgical  management" 
includes  more  than  the  surgery  itself.  It 
includes  various  procedures  post- 
surgery,  comphcations  of  surgery  (such 
as  infections)  and  other  factors 
associated  with  surgery  that  may  limit 
functioning  and  contribute  to  a  finding 
of  disability. 

1 .  OOL    After  Maximum  Benefit  From 
Therapy 

Proposed  l.OOL.  which  discusses 
evaluation  after  the  achievement  of 
maximum  benefit  from  surgical  or 
medical  therapy  in  certain  situations, 
corresponds  to  current  l.OOC  We 
propose  to  revise  and  expand  the 
current  provision  to  clarify  our  policy 
that  an  individual  can  have  an 
impairment  that  meets  the  criteria  of 
current  listings  1.12  and  1.13  (proposed 
listings  1.07  and  1.08)  because  of 
functional  limitations  resulting  from  the 
impairment  itself  and  because  of  the 
effects  of  the  surgery  or  other  surgical 
management  including  recovery  time 
following  intervention  and  any 
complications  from  the  int«^ention. 

LOOM    Surgical  Procedures 

Proposed  LOOM  is  substantively  the 
same  as  the  sixth  paragraph  of  current 
l.OOB.  It  states  that  the  documentation 
should  include  a  copy  of  operative  notes 
and  pathology  reports  when  surgery  has 
been  performed. 


LOON   Major  Joints 

This  proposed  section  corresponds  to 
current  LOOD.  Current  LOCO  explains 
that  the  wrist  and  hand  are  considered 
together  as  one  major  joint,  but  it  does 
not  have  a  similar  provision  fw  the 
ankle  and  foot:  instead,  it  refers  only  to 
the  ankle  and  does  not  mention  the  foot. 
The  proposed  section  would  correct  this 
inadvertent  omission.  We  have  also 
simplified  the  provisions. 

l.OOO    Measurements  <^ Joint  Kkftion 

Proposed  l.OOO  corresponds  to 
current  LODE.  We  propose  to  revise  the 
current  section  to  bring  it  up  to  date  and 
to  broaden  its  scope.  We  propose  to 
delete  the  reference  to  the  "Joint  Motion 
Method  of  Measuring  and  Recording" 
published  by  the  American  Academy  of 
Orthopedic  Surgeons  because  it  has  not 
been  revised  or  updated  since  1965.  For 
the  measurement  of  joint  motion, 
therefore,  the  proposed  rule  refers  only 
to  the  "Guides  to  the  Evaluation  of 
Permanent  Impairment",  which  is  used 
throughout  the  country  by  physicians 
and  surgeons.  The  proposed  rule  does 
not  include  a  date  of  pubhcation  but 
instead  refers  to  the  "current  edition"  in 
order  to  ensure  that  only  the  most 
current  standards  are  used  in  the  future. 

LOl    Category  of  Impairments. 
Musculoskeletal 

In  addition  to  moving  current  listing 
1.02  to  14.00.  we  propose  to  delete  two 
of  the  current  listings.  We  propose  to 
delete  the  criteria  in  current  listing 
1.05B,  which  is  met  with  generalized 
osteoporosis  with  pain,  limitation  of 
motion,  paravertebral  muscle  spasm, 
and  vertebral  fracture.  Our  experience 
has  shown  the  listing  to  be  unclear. 
Moreover,  osteoporosis  of  the  severity 
indicated  in  the  current  listing  is  most 
often  encountered  in  women  over  the 
age  of  65;  inasmuch  as  benefits  based  on 
disability  under  both  titles  n  and  XVI 
are  not  paid  after  the  age  of  65,  the 
listing  does  not  apply  to  the  majority  of 
people  who  have  an  impairment  of 
listing-level  severity. 

Nevertheless,  the  proposed  listings 
would  include  individuals  under  age  65 
who  do  have  osteoporosis  of  hsting- 
level  severity.  We  have  included 
"vertebral  fractures"  in  the  list  of 
examples  of  conditions  that  are 
included  under  proposed  listing  1.04, 
for  disorders  of  the  spine  resulting  in 
compromise  of  a  nerve  root,  which 
would  be  the  most  common  reason  that 
vertebral  fractures  would  be  of  listing- 
level  severity.  Proposed  listing  L02A 
would  cover  the  situations  in  which 
there  is  hip  involvement  resulting  in 
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impaired  ability  to  walk,  a  situation  that 
is  not  included  in  the  current  listing. 
We  also  propose  to  delete  current 
listing  1.08.  "Osteomyelitis  or  septic 
arthritis."  With  advances  in  treatment 
and  surgical  techniques,  both 
osteomyelitis  and  septic  arthritis  are 
much  rarer  than  they  were  when  we  last 
issued  these  listings.  More  importantly, 
fundamental  advances  in  antibiotic 
therapy  have  meant  that,  when  they  do 
occur,  these  conditions  are  not  usually 
expected  to  last  for  1  year.  Therefore,  we 
believe  that  cases  of  osteomyelitis  and 
septic  arthritis  must  be  evaluated  on  a 
case-by-case  basis  to  determine  whether 
they  are  equivalent  in  severity  to  a  listed 
impairment  or  reduce  residual 
functional  capacity  sufficiently  to  result 
in  a  finding  of  disability  at  the  last  step 
of  the  sequential  evaluation  process, 
including  a  determination  whether  the 
impairment  has  lasted  or  can  be 
expected  to  last  for  at  least  12  months. 
Residuals  of  these  impairments  may 
also  result  in  disability;  any  residuals 
(such  as  a  fused  hip  joint  in  a  bad 
position  or  a  knee  joint  in  a  bad 
position)  may  be  evaluated  under  the 
appropriate  listings,  or  later  in  the 
sequential  evaluation  process  when  we 
make  a  residual  functional  capacity 
assessment.  Septic  arthritis  that  is 
associated  with  human 
immunodeficiency  virus  (HIV)  infection 
is  listed  separately  in  our  current  rules, 
under  listing  14.08M. 

1 .  02    Deficit  of  Muscuhskeletal 
Function  of  a  Major  Joint(s) 

This  proposed  listing  would 
consolidate  into  one  listing  paragraph  A 
of  current  listing  1.03,  "Arthritis  of  a 
major  weight-bearing  joint  (due  to  any 
cause),"  and  current  listing  1.04, 
"Arthritis  of  one  major  joint  in  each  of 
the  upper  extremities  (due  to  any 
cause),"  because  both  current  listings 
describe  gross  anatomical  deformities. 
We  also  propose  to  expand  the  scope  of 
the  listing  to  include  deficits  of 
musculoskeletal  function  from  any 
cause  of  deformity,  not  just  arthritis. 
Current  listing  1.03B,  for  reconstructive 
surgery  or  surgical  arthrodesis  of  a 
major  weight-bearing  joint,  would  be 
retained  as  a  separate  Hsting  1.03, 
described  below. 

In  keeping  with  the  overall  functional 
approach  in  our  listings,  this  proposed 
listing  would  encompass  any 
musculoskeletal  condition  that  affects  a 
major  joint  in  one  lower  extremity  and 
results  in  an  inability  to  ambulate 
effectively  (proposed  listing  1.02 A),  or 
that  affects  a  major  joint  in  each  of  the 
upper  extremities  and  results  in  an 
inability  to  perform  fine  and  gross 
movements  effectively  (proposed  listing 


1.02B).  As  in  the  current  rules,  the 
proposed  listing  requires  deformity, 
sucn  as  subluxation,  contracture,  bony 
or  fibrous  ankylosis,  or  instability,  and 
chronic  joint  pain  and  stiffness  with 
limitation  of  motion  of  the  affected 
joints.  We  propose  to  delete  the  example 
of  "ulnar  deviation"  because  it  is  no 
longer  germane  in  this  context. 

We  propose  to  broaden  the  range  of 
conditions  that  would  be  disabling 
under  proposed  listing  1.02  for  reasons 
similar  to  the  proposed  broadening  of 
current  listing  1.02.  explained  below. 
Although  diagnosis  may  be  necessary  to 
resolve  duration  issues,  the  common 
denominator  in  all  of  the  medical 
conditions  with  similar  mechanical 
problems  is  whether  they  cause 
functional  restrictions  that  are  disabling. 
Because  proposed  listing  1.02  is  based 
on  a  criterion  for  anatomical  deformity, 
it  would  also  replace  some  of  the 
criteria  of  current  listing  1.09.  Current 
listing  1.09  is  met  with  amputation  "or 
anatomical  deformity"  of  both  hands 
(current  listing  1.09A).  both  feet  (current 
listing  1.09B).  or  one  hand  and  one  foot 
(current  listing  1.09C).  Proposed  listing 
1.02 A,  requires  gross  anatomical 
deformity  of  one  major  weight-bearing 
joint  and  would,  therefore,  replace  the 
requirement  for  deformity  of  two  feet 
now  in  listing  1.09B  with  a  less 
anatomically  based,  more  functionally 
based  criterion;  moreover,  the  proposed 
criterion  does  not  require  involvement 
of  both  lower  extremities  or  even 
specifically  of  the  feet.  Proposed  listing 
1.02B  would  replace  the  requirement  for 
involvement  of  both  hands  with  a 
requirement  for  involvement  of  any 
major  joint  in  each  upper  extremity  and, 
again,  a  functional  criterion.  There  is  no 

firovision  to  correspond  to  current 
isting  1.09C,  however,  because  we 
believe  that  individuals  who  have 
deformities  of  one  hand  and  one  foot 
should  have  their  claims  evaluated  on  a 
case-by-case  basis.  Such  individuals  do 
not  always  have  Impairments  of  listing- 
level  severity,  and  to  determine  if  they 
are  disabled,  we  may  have  to  assess 
their  residual  functional  capacity. 

Also,  for  reasons  explained  above 
under  proposed  l.OON,  we  propose  to 
add  a  reference  to  the  "ankle-foot"  in 
proposed  listing  1.02A  as  another  major 
weight-bearing  joint  in  which  arthritis 
can  be  an  impairment  of  Usting-level 
severity.  As  throughout  these  listings, 
we  propose  to  update  the  criterion  for 
x-ray  evidence  by  replacingit  with  a 
reference  to  "medically  acceptable 
imagine  techniques." 

We  also  propose  to  delete  the  term 
"significant,"  used  to  describe  the 
amount  of  joint  space  narrowing  or  bony 
destruction  caused  by  the  arthritis  in 


current  listings  1.03A  and  1.04A, 
because  there  is  a  relative  lack  of 
correlation  between  findings  on  imaging 
techniques  and  function  of  the  joint. 
Furthermore,  since  proposed  listing  1.02 
would  ultimately  be  met  because  of 
functional  limitations  resulting  from  the 
arthritis  or  any  other  conHition.  the  term 
"significant"  is  unnecessary  in  the 
revised  rule.  We  believe  that  the 
objective  requirement  for  gross 
anatomical  deformity  and  the  other 
requirements  in  the  listing  are  sufficient 
in  themselves. 

1 .03    Reconstructive  Surgery  or 
Surgical  Arthrodesis 

Proposed  listing  1.03  corresponds  to 
current  listing  1.02B.  The  current  listing 
describes  individuals  who  have 
undergone  reconstructive  surgery  or 
surgical  arthrodesis  of  a  major  weight- 
bearing  joint,  and  return  to  full  weight- 
bearing  status  did  not  occur,  or  is  not 
expected  to  occur  within  12  months  of 
onset.  The  proposed  listing  would 
change  the  criterion  for  failure  to  return 
to  "full  weight-bearing  status"  to  the 
criterion  for  inability  to  ambulate 
effectively  used  in  proposed  listing  1.02 
and  other  proposed  listings.  We  are 
proposing  this  change  because,  with 
advances  in  surgical  techniques  and 
post-surgical  treatment,  some 
individuals  who  are  npt  able  to  bear  full 
weight  on  a  lower  extremity 
nevertheless  have  sufficient  ability  to 
ambulate  to  be  able  to  work.  The 
proposed  revision  would,  therefore, 
ensure  that  this  proposed  listing  is  set 
at  the  same  level  of  functional  severity 
as  the  other  proposed  listings. 

We  believe  that  it  is  more  logical  to 
list  separately  the  criterion  in  current 
hsting  1.03B,  instead  of  in  proposed 
listing  1.02,  which  is  normally  for 
arthritis,  because  inability  to  ambulate 
effectively  could  result  for  reasons  other 
than  arthritis.  The  listing  is  more  akin 
to  current  listing  1.11  (proposed  listing 
1.06),  which  is  for  nonunion  of  a 
fracture. 

1 .  04    Disorders  of  the  Spine 

This  proposed  listing  corresponds  to 
current  listing  1.05C,  which  we  use  for 
,    evaluating  impairments  Uke  herniated 
nucleus  pulposus  and  lumbar  spinal 
stenosis.  We  have  expanded  the  list  of 
examples  in  the  opening  sentence  to 
show  that  other  conditions  are  also 
included,  such  as  spinal  arachnoiditis, 
osteoarthritis,  degenerative  disc  disease, 
and  facet  arthritis;  these  are  all 
examples  of  conditions  that  may 
compromise  nerve  roots  (including  the 
Cauda  equina)  or  the  spinal  cord.  As 
already  stated,  we  also  describe 
several — though  not  all — of  these 
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conditions  and  their  effects  in  proposed 
l.OOI.  We  do  not  propose  to  describe 
every  possible  impairment  that  can 
cause  neurological  involvement  because 
the  effects  of  some  of  the  impairments 
are  identical  to  those  we  have  described. 

Consistent  with  the  discussions  in 
proposed  1  001,  we  propose  three 
separate  sets  of  criteria  under  listing 
1.04,  for  nerve  root  compression 
(proposed  listing  1.04A),  spinal 
arachnoiditis  (proposed  Hsting  1.04B), 
and  lumbar  spinal  stenosis  resulting  in 
pseudoclaudication  (proposed  listing 
1.G4C).  We  propose  to  list  spinal 
arachnoiditis  and  lumbar  spinal  stenosis 
with  pseudoclaudication  separately 
because  they  present  different  signs  and 
symptoms  than  does  nerve  root 
compression  (which  has  many  causes, 
including  spinal  stenosis)  and  neither 
condition  is  adequately  covered  by  the 
current  rule. 

Of  the  criteria  proposed  for  listing 
1.04,  proposed  Hsting  1.04A 
corresponds  most  closely  to  current 
listing  1.05C.  We  propose  to  replace  the 
examples  in  the  current  rule  with  the 
examples  in  proposed  listing  1.04  and 
the  discussions  in  proposed  l.OOI.  We 
also  propose  to  add  a  criterion  for 
positive  straight-leg  raising  in  the  sitting 
and  supine  positions  when  there  is 
involvement  of  the  lower  back.  We  also 
propose  to  delete  the  requirement  for 
muscle  spasm  in  current  listing  1.05C 
because  the  finding  usually  reflects  an 
acute  condition  that  will  not  persist  for 
a  year.  Moreover,  because  spasm  is  often 
an  intermittent  finding,  it  may  not  be 
present  on  a  given  examination  even 
though  an  individual  might  otherwise 
be  significantly  limited. 

We  also  propose  to  remove  the 
requirement  in  current  Hsting  1.05C  that 
limitation  of  motion  of  the  spine  be 
"significant."  The  requirement  is 
imprecise  and,  more  importantly,  we 
would  consider  any  limitation  of  motion 
to  be  significant  if  it  were  accompanied 
by  the  other  requirements  of  the 

E)roposed  listing.  We  also  would  no 
onger  require  anatomic  or  radicular 
distribution  of  both  sensory  and  reflex 
abnormalities,  but  would  require  only 
that  one  or  the  other  be  present.  This  is 
because  sensory  and  reflex 
abnormalities  are  not  concurrent  in  all 
cases  of  nerve  root  compression  that 
would  nonetheless  be  disabling  at  the 
listing  level.  Depending  on  the  level  of 
the  compression,  both  sensory  and 
reflex  abnormalities  may  not  occur 
anatomically.  However,  we  do  propose 
to  require  an  "anatomic  distribution"  of 
pain  to  make  clear  that  the  nerve  root 
compression  would  have  to  be 
reasonably  expected  to  cause  the  pain. 
This  proposed  requirement  is  consistent 


with  our  evaluation  of  pain  and  other 
symptoms  pursuant  to  §§  404.1529  and 
416.929  of  our  rules.  We  also  propose  to 
clarify  what  we  mean  by  "motor 
deficit" — that  is,  atrophy  or  muscle 
weakness.  We  explain  in  proposed 
l.OOE,  discussed  earlier,  what  we 
require  to  show  atrophy. 

Finally,  proposed  listing  1.04A  does 
not  contain  the  criteria  in  current  listing 
1.05C  for  persistence  of  signs  and 
symptoms  "for  at  least  3  months  despite 
prescribed  therapy"  and  that  they  be 
"expected  to  last  12  months."  This  is 
because  we  have  moved  the  requirement 
to  proposed  l.OOF,  where  it  is  a  general 
requirement  that  is  to  be  applied  to  all 
of  the  listings.  Therefore,  there  is  no 
change  in  this  requirement  from  the 
current  rules  in  listing  1.05C. 

Proposed  listings  1.04B,  for  spinal 
arachnoiditis,  and  1.04C,  for  lumbar 
spinal  stenosis  resulting  in 
pseudoclaudication,  Hst  the 
characteristic  signs  and  symptoms  of 
their  resp>ective  impairments  and 
require  appropriate  limitations  of 
function.  Thus,  proposed  listing  1.04B 
describes  severe  burning  or  painful 
dysesthesia  resulting  in  the  need  for 
frequent  changes  in  position  or  posture, 
and  proposed  Hsting  1.04C  describes 
chronic  nonradicular  pain  and 
weakness  resulting  in  an  inability  to 
ambulate  effectively. 

1.05    Amputation 

We  propose  to  combine  current 
listings  1.09  and  1.10,  which  both  deal 
with  amputations,  into  a  single  listing 
1.05  for  amputations.  As  stated  earlier, 
the  "anatomical  deformity"  criterion  of 
current  listing  1.09  would  be  evaluated 
under  proposed  Hsting  1.02. 

Proposed  listing  1.05A,  amputation  of 
both  hands,  corresponds  to  current 
listing  1.09A,  and  is  unchanged. 

We  propose  to  replace  the  listings  that 
currently  include  a  criterion  for 
amputation  of  the  foot  (current  listings 
1.09B  and  1.09C)  with  listings  based  on 
inability  to  ambulate  effectively,  and  to 
delete  one  listing  that  provides  a 
criterion  for  amputation  "at  or  above  the 
tarsal  region"  as  a  resuh  of  peripheral 
vascular  disease  or  diabetes  mellitus 
(current  listing  I.IOB).  Since  we  last 
published  these  Hstings,  significant 
refinements  in  surgical  techniques  for 
developing  soft  tissue  flaps  to  cover  the 
bone  stump  have  been  made.  This  has 
resulted  in  more  durable  stumps. 
Engineering  advances  have  produced 
prosthetic  devices  which  minimize  and 
distribute  stress  so  that  some 
individuals  wearing  artificial  Hmbs  after 
amputation  above  the  tarsal  level  for 
any  reason  (including  diabetes  mellitus, 
and  vascular  and  arterial  disease)  axe 


able  to  work.  Although  some 
individuals  with  these  impairments 
vsrill,  of  course,  be  disabled,  the 
proposed  revisions  and  deletions 
recognize  that  this  is  not  a  certainty,  and 
that  we  must  assess  the  impairments  of 
such  individuals  and  how  well  these 
individuals  are  able  to  adapt  to  their 
impairments  on  a  case-by-case  basis. 

Accordingly,  proposed  listing  1.05B 
would  replace  current  listings  1.09B 
(amputation  of  both  feet)  and  l.lOB  and 
I.IOC  (amputation  of  one  lower 
extremity  at  or  above  the  tarsal  region 
due  to  peripheral  vascular  disease  or 
diabetes  mellitus,  or  inability  to  use  a 
prothesis  effectively)  with  a  requirement 
for  inability  to  ambulate  effectively  due 
to  stump  complications  regardless  of  the 
cause  of  the  amputation,  the  level  of  the 
amputation,  or  whether  there  is 
amputation  of  one  or  both  Hmbs. 
Similarly,  proposed  Hsting  1.05C  would 
replace  current  Hsting  1.09C 
(amputation  of  one  hand  and  one  foot) 
with  a  requirement  for  amputation  of 
one  hand  and  one  lower  extremity  at  or 
above  the  tarsal  region  resulting  in  an 
inability  to  ambulate  effectively  without 
an  obligatory  hand-held  assistance 
device.  (We  have  also  added  an 
exception  to  the  definition  of  "inability 
to  ambulate  effectively"  in  l.OOBl  to 
take  this  listing  into  account,  inasmuch 
as  individuals  with  amputation  of  a 
hand  will  not  generally  use  bilateral 
upper  limb  assistance.)  Because  current 
listing  l.lOB  (amputation  at  or  above  the 
tarsal  region  due  to  peripheral  vascular 
disease  or  diabetes  mellitus)  would  be 
deleted,  we  are  also  proposing  to  delete 
the  redundant  listings  in  other  body 
systems,  listing  4.12C  ("Amputation  at 
or  above  the  tarsal  region  due  to 
peripheral  arterial  disease")  and  listing 
9.08C  ("Amputation  at,  or  above,  the 
tarsal  region  due  to  diabetic  necrosis  or 
peripheral  arterial  disease"). 

Proposed  listing  1.05D,  for 
hemipelvectomy  or  hip  disarticulation 
with  amputation  of  the  other  lower 
extremity  at  or  above  the  tarsal  region, 
corresponds  to  cxirrent  Hsting  I.IOA  but 
adds  a  requirement  for  amputation  of 
the  other  lower  extremity  at  or  above  the 
tarsal  region.  With  modem  advances  in 
treatment,  a  hemipelvectomy  or  hip 
disarticulation  is  no  longer  in  kself 
sufficient  to  establish  the  existence  of  an 
impairment  of  Hsting-level  severity; 
however,  it  is  still  a  sufficiently  severe 
impairment  that  amputation  of  the  foot 
on  the  remaining  lower  extremity  would 
estabhsh  disability. 

1 .06    Fracture  of  a  Lower  Extremity 

Proposed  listing  1.06  corresi>onds  to 
current  listing  1.11,  We  propose  to 
revise  the  criterion  for  inability  to  return 
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to  full  weight-bearing  status  within  12 
months  of  onset  to  a  criterion  for 
inability  to  ambulate  effectively  for  the 
same  {current  listing  1.03B).  Internal 
fixation  devices  (such  as  intramedullary 
reds)  and  external  fixators  can  in  some 
cases  return  an  individual  to  effective 
ambulation  even  though  the  lower 
extremity  is  not  fully  weight-bearing. 
Because  of  the  above  revision,  we 
propose  to  restructure  the  listing  for 
clarity.  We  are  also  changing  the 
reference  to  the  "tarsal  bone"  in  the 
heading  of  the  listing  to  "one  or  more 
tarsal  bones"  for  technical  reasons. 
There  are  a  number  of  tarsal  bones. 

1 .07    Fracture  of  an  Upper  Extremity 

Proposed  listing  1.07  is  identical  to 
current  listing  1.12  except  for  minor 
editorial  changes. 

1 .  08    Soft  Tissue  Injury 

Proposed  listing  1.08  corresponds  to 
current  listing  1.13.  We  have  revised  the 
heading  to  make  clear  that  the  listing  is 
appropriate  for  the  evaluation  of  bums. 
We  also  propose  to  expand  the  scope  of 
the  rule  to  include  soft  tissue  injuries  to 
the  trunk,  face,  and  head.  The  criteria 
for  "surgical  management"  are  the  same 
as  in  proposed  listing  1.07.  Therefore, 
we  would  no  longer  require  surgical 
procedures  to  be  "staged."  The  surgical 
procedures  required  to  restore  function 
in  injuries  of  the  type  covered  by  this 
hsting  are  not  always  planned  in 
advance  and  are,  therefore,  not 
necessarily  "staged." 

14.00    Immune  System 

For  reasons  explained  above,  we 
propose  to  move  the  criteria  in  1.00  that 
address  rheumatoid  arthritis  and  other 
inflammatory  arthritides  to  the  immune 
system  Ustings  so  that  these  conditions 
can  be  grouped  together  with  the  other 
connective  tissue  disorders.  We  are, 
therefore,  proposing  to  establish  new 
sections  in  the  preface  to  14.00  and  a 
new  listing  14.09  which  corresponds  to 
current  listing  1.02.  We  are  also 
proposing  to  revise  and  broaden  our 
current  criteria,  as  explained  below. 

14.00B6    Inflammatory  Arthritis 

Proposed  14.00B6  is  a  new  section  we 
propose  to  add  to  address  the 
inflammatory  arthritides;  it  has  no 
counterpart  in  currant  1.00.  Even 
though  the  primary  feature  of  these 
disorders  is  joint  involvement,  they  are 
coimactive  tissue  disorders,  like 
systemic  lupus  erythematosus  and 
scleroderma,  and  they  cause  extra- 
articular  manifestations  that  may  be 
disabling,  just  as  the  other  connective 
tissue  disorders  do. 


The  proposed  section  explains  that, 
even  though  the  term  "inflammatory 
arthritis"  connotes  a  vast  array  of 
disorders  which  differ  in  cause,  course, 
and  outcome,  all  the  chronic  forms  have 
one  thing  in  common:  They  can  result 
in  limitations  in  the  ability  to  do  work- 
related  activities.  The  section  provides 
examples  of  some  of  the  disorders  that 
affect  the  spine  (inflammatory 
spondyloarthropathies).  It  also  provides 
examples  of  disorders  that  affect  the 
peripheral  joints.  Among  the  first  group 
of  disorders  are  ankylosing  spondylitis, 
Reiter's  syndrome,  and  Behcet's  disease 
The  second  group  includes  rheumatoid 
arthritis.  Sjogren's  syndrome,  and 
psoriatic  arthritis.  We  also  provide  a 
description  of  some  of  the  factors  that 
can  cause  functional  deficit.  In  addition, 
we  have  provided  a  reminder  that  when 
the  conditions  are  quiescent  but  have 
caused  musculoskeletal  deformity,  it  is 
still  appropriate  to  use  proposed  listing 
1.02.  wnich  describes  gross  anatomical 
deformity  due  to  any  cause,  or  proposed 
hsting  1.03.  which  describes 
reconstructive  surgery  or  surgical 
arthrodesis  of  a  major  weight-bearing 
joint. 

In  the  subparagraphs  of  proposed 
14.00B6,  we  provide  explanations  to 
make  clear  that  the  provisions  in  listing 
14.09  use  the  same  terms  and 
definitions  that  are  in  the  proposed 
musculoskeletal  listings.  Thus.  the~ 
terms  "major  joints."  "inability  to 
ambulate  effectively."  and  "inability  to 
perform  fine  and  gross  movements 
effectively"  have  the  same  meaning  as 
they  do  in  proposed  1.00.  In  addition, 
in  proposed  14.00B6C,  we  do  not 
provide  a  functional  criterion  for 
ankylosing  spondylitis  and  other 
ankylosing  spondyloarthropathies 
(proposed  listing  14.09B)  because  the 
medical  findings  in  that  listing  would 
invariably  cause  such  functional 
limitations.  Thu«.  once  the  requisite 
objective  medical  findings  are 
established,  the  individual  will  have 
functional  limitations  that  result  in  an 
impairment  of  listing-level  severity. 
In  proposed  14.00B6d.  we  provide 
guidance  about  establishing  the 
existence  of  an  impairment  of  listing- 
level  severity  based  upon  extra-articular 
findings.  We  also  provide  examples  of 
kinds  of  extra-articular  findings  that 
may  be  seen  with  the  inflammatory 
arthritides  in  the  various  different  body 
systems.  Although  many  of  the  extra- 
articular findings  are  the  same  as  those 
that  may  be  seen  in  other  extra-articular 
disorder*,  some  (such  as 
keratoconjunctivitis  sicca,  which  is  seen 
in  Sjogren's  syndrome,  and  amyloidosis 
of  the  kidney,  which  is  seen  in 


rheumatoid  arthritis)  are  specific  to  the 
disorders  in  listing  14.09. 

In  addition  to  proposing  new  14.00B6. 
we  are  also  proposing  to  make  minor, 
nonsubstantive  revisions  to  two  of  the 
paragraphs  of  current  14.00B.  In  the 
fourth  paragraph  of  current  14.00B.  we 
propose  to  add  a  reference  to  the 
inflammatory  arthritides  to  the  list  of 
disorders  summarized  in  the  section.  In 
the  first  sentence  of  the  sixth  paragraph 
of  the  section,  we  have  added  joint  pain 
and  stiffness  to  the  list  of  significant 
constitutional  symptoms  and  signs  to 
recognize  the  characteristic  symptoms 
and  signs  of  inflammatory  arthritides. 

14.09    Inflammatory  Arthritis 

For  reasons  explained  above,  we 
propose  to  redesignate  current  listing 
1.02  as  listing  14.09.  We  also  propose  to 
change  its  heading  from  "Active 
rheumatoid  arthritis  and  other 
inflammatory  arthritis"  to 
"Inflammatory  arthritis."  to  emphasize 
that  we  include  a  host  of  syndromes 
characterized  by  chronic  joint 
inflammation,  not  just  rheumatoid 
arthritis.  The  proposed  change  also 
emphasizes  the  functional  consequences 
of  joint  inflammation  as  a  determinant 
of  disabling  impairment  rather  than 
focusing  on  specific  etiologic  diagnoses. 
The  proposed  change  would  recognize 
that,  although  etiologicrdiagnosis  is 
needed  to  distinguish  chronic  disorders 
from  short-term  disorders  as  well  as 
from  other  connective  tissue  disorders 
that  are  listed  elsewhere,  at  bottom  it  is 
joint  inflammation  and  its  sequelae,  and 
other  symptoms  and  signs  of  these 
disorders,  not  etiologic  diagnosis,  that 
result  in  work-related  functional 
limitations. 

The  proposed  revision,  therefore, 
provides  several  bases  for  determining 
whether  an  impairment  is  of  listing- 
level  severity.  It  advances  the  concept  of 
graded  severity  of  the  joint  (i.e., 
articular)  process,  which  can  result  in 
disability  oecause  of  the  severity  of  the 
joint  involvement  itself  or  because  of 
joint  involvement  coupled  with  major 
signs  and  symptoms  of  the  illness  not 
involving  the  joints  (extra-articular 
features)  which  together  impair  an 
individual's  functioning  to  the  degree 
described  in  these  proposed  listings. 
Thus,  proposed  listings  14.09A  and 
14.09B  would  be  met  with  articular 
findings  that  are  of  such  severity  that 
they  alone  result  in  inability  to 
ambulate  effectively  or  to  perform  fine 
and  gross  movements  effectively, 
whereas  proposed  listings  14.09C. 
14.09D.  and  14.09E  would  be  met  with 
less  severe  joint  findings  than  in 
proposed  listings  14.09A  and  14.0gB. 
but  with  extra-articular  features  that 
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establish  the  existence  of  an  impairment 
of  listing-level  severity. 

Proposed  listing  14.09A  would 
replace  current  listing  1.02A.  It 
describes  inflammatory  arthritis  of  the 
major  peripheral  joints  (i.e..  the  hip, 
knee,  shoulder,  elbow,  wrist-hand,  and 
ankle-foot)  which  is  of  such  severity 
that  in  itself  it  results  in  disability.  With 
one  important  exception  described  in 
the  next  paragraph,  the  proposed  listing 
is  essentially  unchangea  from  the 
current  rule.  We  are  proposing  to  clarify 
and  simplify  the  current  provisions  and 
to  replace  the  requirement  for 
involvement  of  "multiple"  major  joints 
with  the  more  precise  requirement  for 
"two  or  more"  major  joints.  Consistent 
with  other  proposed  listings,  we 
propose  to  replace  the  criterion  for 
"significant  restriction  of  function  of  the 
affected  joints,"  with  the  more  precise 
standard  of  inability  to  ambulate 
effectively  or  inability  to  perform  fine 
and  gross  movements  effectively.  We 
also  propose  to  remove  the  requirement 
for  existence  of  the  listed  findings 
despite  prescribed  therapy  for  at  least  3 
months  and  clinical  activity  expected  to 
last  at  least  12  months.  This  is  because 
we  have  already  provided  a  general 
requirement  for  these  findings, 
applicable  to  all  of  the  connective  tissue 
disorder  listings,  in  the  third  paragraph 
of  current  14.00B.  Thus,  we  have  not 
eliminated  the  criterion  but  only  moved 
it  from  the  listing  to  the  preface. 

The  exception  noted  above  is  that  we 
propose  to  delete  the  requirements  in 
ourent  listing  1.02B  for  corroboration  of 
the  existence  of  the  impairment  by 
specific  laboratory  tests,  except  for 
medically  acceptable  imaging 
techniques.  We  propose  this  change 
because  inflammatory  arthritis  with  the 
findings  described  in  proposed  listing 
14.09  is  sufficient  to  estabUsh  the 
existence  of  an  impairment  of  listing- 
level  severity.  Moreover,  the  laboratory 
findings  described  under  current  listing 
1.02B  are  neither  specific  for  diagnosis 
nor  indicators  of  a  level  of  functional 
restriction. 

Ankylosing  spondyUtis.  currently 
evaluated  under  listing  1.05A,  would  be 
evaluated  under  proposed  listing 
14.09B,  which  would  list  "ankylosing 
spondylitis  and  other 
spondyloarthropathy."  Because  the 
emphasis  in  these  proposed  listings  is 
on  function,  the  proposed  listing  would 
not  require  the  extensive  x-ray  evidence 
of  calcification  of  spinal  ligaments  and 
abnormal  apophyseal  articulations,  and 
bilateral  ankylosis  of  the  sacroiliac 
joints  now  required  in  current  listing 
1.05A,  but  would  provide  for  a  degree 
of  ankylosis  of  the  cervical  and 
dorsolumbar  spines  that  correlates  with 


an  inability  to  ambulate  effectively.  We 
also  propose  to  broaden  the  current 
criterion  for  a  finding  of  bilateral 
sacroiliac  ankylosis  to  include  those 
disorders  that  are  characterized  by 
either  unilateral  or  bilateral  sacroiUtis. 

Proposed  listing  14.09C  is  based  on 
the  other  connective  tissue  disorders 
listings  in  14.00,  and  provides  for  a 
finding  of  disabiUty  when  an  extra- 
articular feattire  of  any  inflammatory 
arthritis  is  disabling,  as  shown  by 
reference  to  listings  in  other  body 
systems.  The  proposed  Hsting  is  similar 
to  current  hsting  14.06, 
"Undifferentiated  connective  tissue 
disorder,'  which  cross-refers  to  the  Ust 
of  body  systems  estabhshed  in  current 
listing  14.02A  so  that  repetition  of  that 
long  list  is  imnecessary. 

Proposed  hsting  14.09D  is  a  hsting  for 
the  inflammatory  arthritides  that  affect 
the  peripheral  joints  which  would  be 
met  with  less  severe  joint  findings  than 
in  listing  14.09A  and  less  severe  extra- 
articular findings  than  in  hsting  14.09C. 
It  provides  the  same  kind  of  criteria  as 
in  ourent  Ustings  14.02B.  14.03B, 
14.04B,  and  14.06;  that  Is,  significant, 
documented  constitutional  symptoms 
and  signs  with  involvement  of  at  least 
two  other  body  systems,  at  least  one  of 
which  must  be  involved  to  at  least  a 
moderate  level  of  severity.  To  reflect  the 
symptoms  of  these  particular  disorders, 
we  would  also  include  joint  pain  and 
morning  stiffiiess  of  at  least  2  hoiu^' 
duration  in  addition  to  the  list  of 
symptoms  and  signs  we  include  for  the 
other  connective  tissue  disorders. 

Similarly,  proposed  hsting  14.09E  is  a 
listing  for  inflammatory 
spondyloarthropathies  that  do  not  meet 
the  deformity  requirements  of  proposed 
hsting  14.09B  or  the  extra-articular 
requirements  of  proposed  listing  14.09C. 
The  severity  requirements  are  the  same 
as  those  for  proposed  hsting  14.09D. 

Revisions  to  Part  B  of  Appendix  1 

101.00    Musculoskeletal  System 

We  propose  to  reorganize,  revise,  and 
expand  101.00,  the  preface  to  part  B  of 
the  musculoskeletal  hstings,  to  be 
consistent  with  the  proposed  revisions 
in  part  A.  We  propose  additional  criteria 
in  proposed  101.00  to  give  appropriate 
consideration  to  the  particular  effects  of 
the  disease  processes  in  children.  For 
example,  in  lOl.OOBl  and  101.00B2,  we 
propose  specific  definitions  of  the  terms 
"inabihty  to  ambulate  effectively"  and 
"inabihty  to  perform  fine  and  gross 
movements  effectively"  for  infants  and 
young  children  in  terms  that  are 
appropriate  to  these  children.  Thus, 
proposed  lOl.OOBl  would  define 
ineffective  ambulation  for  children  who 


would  not  vet  be  expected  to  walk  in 
terms  of  a  railure  to  achieve  skills  or 
performance  involving  the  lower 
extremities  at  no  greater  than  one-half  of 
age-appropriate  expectations  based  on 
an  overall  developmental  assessment. 
Extreme  hmitations  on  use  of  the  upper 
extremities  would  be  defined  by 
reference  to  the  descriptions  of  motor 
dysfunction  in  the  current  listing  for 
miiltiple  body  dvsfunction,  hsting 
110.07A. 

In  other  instances,  we  would  alter  in 
part  B  the  criteria  proposed  in  part  A  to 
address  children,  hi  order  to  underscore 
the  importance  of  the  criteria  in 
childhood  cases  and  to  eliminate  any 
question  about  their  apphcabihty  to 
children. 

As  in  part  A,  we  propose  to  move 
current  hsting  101.02,  for  juvenile 
rheumatoid  arthritis,  to  the  immune 
system  listings  in  114.00.  For  this 
reason,  we  propose  to  delete  current 
lOl.OOA,  which  addresses  the 
documentation  of  juvenile  rheumatoid 
arthritis.  We  do  not  propose  to  move  it 
into  the  preface  of  114.00  because  it 
explains  that  the  docimientation  of  the 
diagnosis  of  juvenile  rheumatoid 
arthritis  should  be  made  according  to  an 
established  protocol,  such  as  that 
published  by  the  Arthritis  Foundation, 
and  we  propose  to  expand  the  listings 
to  address  all  forms  of  inflammatory 
arthritis  in  children.  As  in  the  proposed 
adult  rules,  however,  proposed  listing 
114.09A  includes  the  findings  of  joint 
pain,  swelling,  tenderness,  and 
inflammation  noted  in  current  101. OOA. 
but  goes  on  to  address  the  functional 
impact  of  any  form  of  severe 
inflammatory  arthritis  by 
acknowledging  that  it  may  result  in  the 
inabihty  to  ambulate  effectively  or  the 
inability  to  perform  fine  and  gross 
movements  effectively  with  the  upper 
extremities. 

We  also  propose  to  delete  the 
discussion  currently  in  lOl.OOC.  This 
section  of  the  current  rules  explains  that 
degenerative  arthritis  may  be  the  end 
stage  of  many  skeletal  diseases  and 
conditions.  "The  discussion,  though 
correct,  has  no  special  relevance  to  the 
proposed  rules,  which  are  functionally 
based. 

101.01    Category  of  Impairments, 
Musculoskeletal 

We  propose  to  delete  current  listings 
101.05B.  101.05C.  and  101.08  for  the 
reasons  set  forth  below. 

We  propose  to  delete  Usting  101. OSB, 
"Scoliosis."  and  listing  101.05C. 
"Kyphosis  or  lordosis,"  and  to  add  to 
the  preface  a  new  section  101. OOJ. 
"Abnormal  curvatures  of  the  spine," 
which  corresponds  to  proposed  I.OOJ  in 
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the  aduh  rules.  We  propose  to  delete  the 
criteria  for  •  spinal  curve  measxuing  60 
degrees  or  greater  in  oirrent  listing 
101.05B1  and  for  kyphosis  or  lordosis 
measuring  90  degrees  or  greater  in 
current  listing  101.05C  because  these 
measurements  represent  arbitrary 
findings  which  do  not  focus  on  the 
functional  impact  of  the  abnormal 
curvature.  We  are  proposing  instead  a 

E revision  which  parallels  the  provision 
sing  proposed  for  the  adult  listings, 
and  focuses  evaluation  on  the  functional 
impact  of  abnormal  curvatiues;  Le., 
impaired  ambulation,  ventilatory 
restriction,  or  emotional  «vithdrawal  or 
isolation.  As  in  the  adult  rules,  we 
propose  a  reference  to  Usting  114.09B 
when  the  spinal  deformity  is  so  severe 
that  it  results  in  ineffective  ambulation: 
the  reference  is  to  the  respiratory 
listings  in  103.00  when  there  is 
restricted  breathing  because  of  the 
deformity,  and  to  the  mental  disorder 
listings  in  112.00  when  there  are 
emotional  effects. 

We  propose  to  delete  current  listing 
101.05B2,  which  provides  for  a  finding 
of  "meets"  when  a  child  has  undergone 
spinal  fusion  of  six  or  more  levels, 
because  improvements  in  medical 
technology  have  shortened  the  period  of 
recuperation  following  spinal  fusion  to 
less  than  a  year  so  that  it  is  no  longer 
possible  to  assume  that  the  duration 
requirement  will  be  met.  Improved 
techniques  with  internal  fixation 
devices  (e.g.,  Harrington  rods,  Cotrel- 
Dubousset,  and  other  fixation  devices) 
have  eliminated  the  need  for  tumbuckle 
casts  and  lengthy  immobilization  in 
plaster  following  spinal  fusion.  With  the 
use  of  these  improved  techniques,  a 
return  to  normal  activities  of  daily 
living  can  now  be  expected  in  less  than 
one  year  following  spinal  fusion. 

The  proposed  deletion  of  current 
listing  101. OSB  would  also  correct  a 
printing  error  The  current  listing 
provides  for  "FEV  (vital  capacity)"  of  50 
percent  or  less  of  predicted  normal.  The 
abbreviation  "FEV,"  however,  does  not 
stand  for  "vital  capacity,"  but  for 
"forced  expiratory  volume,"  a 
measurement  of  obstructive  lung 
disease,  not  of  restrictive  dysfunction. 
Our  intent  has  always  been  to  measure 
the  restrictive  breathing  dysfunction 
that  may  be  caused  by  the 
musculoskeletal  deformity,  the  "VC."  or 
vital  capacity. 

Finally,  consistent  with  the  proposed 
revisions  to  the  listings  in  part  A,  we 
also  propose  to  delete  Usting  101.08, 
"Chronic  osteomyelitis."  We  provide 
our  reasons  for  the  proposed  deletion  in 
the  explanation  imder  part  A  for  the 
proposed  deletion  of  listing  1.08. 


Proposed  listings  101.02  through 
101.08  are  in  most  instances  the  same  as 
the  corresponding  proposed  adult  rules 
explained  above.  Proposed  listings 

101.03  and  101.05  through  101.08  are 
new,  and  are  the  same  as  the 
correqxuiding  proposed  adult  listings, 
1.05  through  1.08.  We  are  proposing 
them  to  maintain  structure  and  content 
consistency  with  the  adult  listings.  The 
following  is  an  explanation  of  proposed 
listings  101.02  and  101.04.  which  would 
revise  current  Ustings  101.03  and 
101.05. 

101.02    Deficit  of  Musculoskeletal 
Function  of  a  Major  foint(s)  (Due  to  Any 
Cause) 

This  proposed  listing  corresponds  to 
current  listing  101.03.  "Deficit  of 
musculoskeletal  function."  The 
proposed  rule  is  the  same  as  the 
corresponding  adult  rule.  As  in  the 
adult  rule,  the  proposal  would  broaden 
the  listing  to  include  deficit  of 
functioning  due  to  any  cause,  with 
involvement  of  either  one  major  weight- 
bearing  joint  or  one  major  joint  in  each 
upper  extremity. 

The  functional  limitations  in  the 
proposed  listing  encompass  the  criteria 
of  current  listings  101.03A,  101. 03B, 
and  101. 03C,  and  provide. a'uniform 
functional  measure  which  applies  to  all 
children  within  their  respective  age- 
appropriate  functional  expectations.  We 
believe  the  listing  will  be  easier  to  use 
with  the  better-defined  term,  "inability 
to  ambulate  effectively."  Current  listing 
101. 03A  ("Walking  is  markedly  reduced 
in  speed  or  distance  despite  orthotic  or 
prosthetic  devices")  and  current  listing 
101. 03B  ("Ambulation  is  possible  only 
with  obligatory  bilateral  upper  limb 
assistance  •  •  *  ")  would  be  subsumed 
under  the  definition  of  "inability  to 
ambulate  effectively."  Current  Usting 
101. 03C  ("Inability  to  perform  age- 
related  personal  self-care  activities 
*  *  *  ")  would  be  subsumed  under  the 
definition  of  "inability  to  perform  fine 
and  gross  movements  effectively." 

101 .04  Disorders  of  the  Spine 

This  proposed  Usting  corresponds  to 
current  listing  101.05.  Proposal  listing 
101.04  focuses  on  disorders  that  involve 
compromise  of  a  nerve  root(s) 
(including  the  cauda  equina)  or  the 
spinal  cord.  Although  the  listing  would 
be  consistent  with  the  proposed  adult 
listing,  it  does  not  include  criteria  for 
spinal  arachnoiditis  or  lumbar  spinal 
stenosis  resulting  in 
pseudoclaudication.  These  conditions 
generally  develop  over  time  and  with 
age  and  are,  therefore,  rarely  seen  in 
children.  Should  a  child  need  to  be 
evaluated  for  spinal  arachnoiditis  or 


lumbar  spinal  stenosis,  the  part  A 

listings  should  be  used. 

We  are  proposing  to  delete  current 
Usting  101.05A,  for  fracture  of  a  vertebra 
with  spinal  cord  involvement,  because 
it  describes  a  spinal  cord  injury  and  is. 
therefore,  more  appropriately  a 
neurological  disorder  than  a 
musculoskeletal  disorder.  Current 
listing  111.06  describes  the  Umitations 
resulting  from  such  an  injury. 

1 14.00    Immune  System 

For  reasons  we  have  given  imder  the 
explanation  of  the  corresponding  adult 
rules.  14.00  of  the  preface  to  the 
immune  system  Ustings  in  part  A  and 
proposed  Usting  14.09,  we  propose  to 
change  the  heading  of  Usting  101.02 
from  "Juvenile  rheumatoid  arthritis"  to 
"Inflammatory  arthritis"  to  provide 
more  comprehensive  consideration  of 
the  features  and  functional  impact  of 
any  of  the  inflammatory  arthritides  and 
to  move  all  of  the  criteria  for  juvenile 
rheumatoid  arthritis  and  the 
inflammatory  arthritides  into  114.00.  In 
proposed  114.0GE,  we  provide 
essentially  the  same  provision  for 
children  that  we  proposed  for  the 
inflammatory  arthritides  for  adults,  with 
appropriate  changes  to  address  the 
particular  presentation  and  effects  of  the 
disorders  in  children.  The  difference  in 
numbering  of  the  sections  in  part  A  and 
part  B  reflects  the  diffel^nces  between 
the  current  part  A  and  part  B  sections. 
Proposed  114.00E1  and  114.00E6, 
however,  have  no  counterparts  in 
proposed  part  A.  Proposed  114.00E1 
explains  tne  importance  of 
differentiating  the  inflammatory 
arthritides  from  other  connective  tissue 
disorders  in  children  and  of 
determining  whether  the  disorder  is 
chronic  or  short-term,  because  children 
have  limited  antigenic  exposure  and 
immune  reactivity. 

For  reasons  we  explain  below,  we  are 
proposing  to  delete  current  listing 
101.02B.  which  provides  for  a  finding  of 
"meets"  when  a  child  with  rheumatoid 
arthritis  is  dependent  on  steroids.  In 
proposed  114.00E6,  we  explain  why 
steroid  dependence  in  and  of  itself  is 
insufficient  to  establish  an  impairment 
of  listing-level  severity. 

We  propose  to  revise  114.00B,  which 
currently  refers  to  the  descriptions  of 
the  connective  tissue  disorders  in 
14.00B,  to  add  a  cross-reference  to 
proposed  114.00E.  We  are  also 
proposing  technical  revisions  to 
114.00B  so  that  it  will  parallel  14.00B.    • 
The  changes  we  are  proposing  conform 
the  two  sections,  but  do  not 
substantively  change  the  rules;  rather, 
they  would  remove  any  question  that 
might  arise  from  our  using  slightly 
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different  language  in  two  sections  that 
are  intended  to  say  the  same  thing. 

We  propose  to  add  a  new  second 
sentence  in  114.00C2,  which  describes 
growth  impairments  resulting  from 
connective  tissue  disorders.  The  new 
provision  would  explain  that  many 
children  with  inflammatory  arthritides 
have  growth  impairments  because  of  the 
diseases'  effects  on  the  immatiue 
skeleton,  open  epiphyses,  and  young 
cartilage  and  bone. 

The  proposed  Usting  criteria  in  114.09 
are  the  same  as  the  corresponding  adult 
listing  in  part  A  and  would  replace  the 
criteria  in  current  listine  101.02A. 

We  are  proposing  to  delete  current 
listing  101. 02B,  which  provides  for  a 
finding  of  "meets"  when  a  child  with 
rheumatoid  arthritis  is  dependent  on 
steroids.  Although  this  was  an 
appropriate  Usting  when  we  first 
pubUshed  it.  advances  in  treatment  have 
made  the  Usting  obsolete.  Advances  in 
the  administration  of  steroids  have 
corrected  some  of  the  previously 
disabling  consequences  of  continuous 
steroid  use,  and  it  is  no  longer 
appropriate  to  assume  that  every  child 
who  is  dependent  on  steroids  will  have 
an  impairment  of  Usting-level  severity. 
Moreover,  there  are  few  instances  when 
systemic  corticosteroids  are  used  in  the 
long-term  management  of  children  with 
inflammatory  arthritis.  When  steroid 
treatment  is  indicated,  it  is  usually 
given  only  on  a  short-term  basis,  with 
the  drug  dosage  being  gradually  reduced 
and  discontinued  within  a  few  weeks  or 
months. 

Other  Changes 

As  previously  explained,  because  we 
are  proposing  to  delete  current  listing 
I.IOB  in  part  A,  "Amputation  at  or 
above  the  tarsal  region  due  to  peripheral 
vascular  disease  or  diabetes  mellitus," 
we  are  also  proposing  changes  to  the 
cardiovascular  system  and  endocrine 
system  listings  to  conform  with  the 
proposed  deletion.  Thus,  we  are  also 
proposing  to  delete  listing  4.12C,  for 
peripheral  arterial  disease  resulting  in 
amputation  at  or  above  the  tarsal  region, 
and  listing  9.08C,  for  diabetes  mellitus 
with  amputation  at  or  above  the  tarsal 
region  due  to  diabetic  necrosis  or 
peripheral  arterial  disease.  Current 
listing  9.08D  will  become  Usting  9.08C 
under  this  proposal.  We  propose  these 
changes  because  experience  has  shown 
that  many  individuals  who  have 
undergone  amputation  at  or  above  the 
tarsal  level  for  vascular  disease  or 
diabetes  melUtus  are  able  to  return 
successfully  to  gainful  work.  Significant 
refinements  in  surgical  techniques  for 
developing  soft  tissue  flaps  to  cover  the 
stump,  as  well  as  engineering 


advai^cements,  which  have  produced 
prosthetic  devices  which  minimize  and 
distribute  stress,  permit  some 
individuals  with  amputation  above  the 
tarsal  level  to  woric.  Those  individuals 
who  are  unable  to  ambulate  effectively 
due  to  stump  compUcatirais  may  still 
have  their  impairments  evaluated  under 
proposed  Usting  1.05B. 

In  addition,  we  are  proposing  a 
technical  change  to  the  current  Usting 
for  systemic  lupus  erythematosus. 
Current  listing  14.02A  provides  cross- 
references  to  ten  body  systems  in  which 
impairments  of  Usting-level  sevwity  that 
result  frt>m  the  primary  condition  are 
described.  We  inadvertently  omitted 
from  this  Ust  an  eleventh  possibiUty, 
hematologic  disorders,  which  would  be 
evaluated  under  the  listings  in  7.00. 

As  we  explain  in  current  14.00B1, 
systemic  lupus  erythematosus 
frequently  results  in  anemia, 
leukop>enia,  and  thrombocytopenia,  and 
it  is,  therefore,  possible  that  an 
individual  would  have  an  impairment 
of  listing-level  severity  based  on  a 
hematologic  disorder  We,  therefore, 
propose  to  add  a  reference  to  the  hemic 
and  lymphatic  body  system.  In  keeping 
with  the  format  of  listing  14.02A.  whidi 
lists  the  body  sj^ems  in  their  order  of 
appearance  in  appendix  1,  the  new 
provision  would  become  Usting 
14.02A8.  This  would  require 
renumbering  current  Ustings  14.02A8 
through  14.02A10  as  Ustings  14.02A9 
through  14.02A11. 

No  similar  change  is  required  in  part 
B.  Current  listing  114.02A  includes  a 
reference  to  the  hemic  and  lymphatic 
listings. 

Regulatory  Procedures 

Executive  Order  12291 

The  Secretary  has  determined  that 
these  are  not  major  rules  under 
Executive  Order  12291  because  they  do 
not  meet  any  of  the  threshold  criteria  for 
a  major  rule.  Therefore,  a  regulatory 
impact  analysis  is  not  required. 

Paperwork  Reduction  Act 

These  proposed  regulations  contain 
reporting  requirements  which  are 
subject  to  approval  by  the  Office  of 
Management  and  Budget  (OMB).  The 
revised  listing  of  impairments  describes 
the  kinds  of  disorders  the  Social 
Security  Administration  (SSA) 
considers  severe  enough  to  meet  the 
definition  of  "disabled"  for  benefit 
purposes,  and  Usts  the  types  of 
evaluations  and  documentation  needed 
to  support  such  disorders. 

However,  SSA  already  has  OMB 
clearance  to  collect  this  information 
using  forms  such  as  the  SSA-831  (OMB 


No.  0960-04-0437),  SSA-832  (OMB  No. 
0960-04-0443)  and  the  SSA-833  (OMB 
No.  0960-0442). 

Regulatory  Flexibility  Act 

We  certify  that  these  proposed 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  they 
affect  only  disabiUty  claimants  and 
beneficiaries  under  title  11  and  title  XVI 
of  the  Social  Security  Act.  Therefore,  a 
regulatory  flexibiUty  analysis  as 
provided  in  Public  Law  96-354,  the 
Regulatory  FlexibiUty  Act,  is  not 
required. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.802,  Social  Security 
Disability  Insurance.) 

List  of  Subjecto  in  20  CFR  Part  404 

Administrative  practice  and 
procedure.  Blind,  Disability  benefits. 
Old-Age,  Survivors  and  DisabiUty 
Insurance,  Reporting  and  recordkeeping 
requirements,  Social  Security. 

Dated:  August  20. 1993. 

Lawrence  H.  Thompson. 

Principd  Depu  ty  Commissioner  of  Social 
Security. 

Approved:  October  4, 1993. 

Donna  E.  ShaUla, 

Secretary  of  Health  and  Human  Servicea. 

Part  404  of  Oiapter  HI  of  Title  20  of 
the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  404— {AMENDED] 

1.  The  authority  citation  for  subpart  P 
continues  to  read  as  follows: 

Authority:  Sees.  202,  205(a),  (b).  and  (d) 
through  (h).  216(i),  221(a)  and  (i).  222(c),  223, 
225.  and  1102  of  the  Social  Security  Act:  42 
U.S.C  402. 405(a).  (b),  and  (d)  through  (h), 
416(i).  421(a)  and  (i).  422(c),  423, 425,  and 
1302. 

2.  The  second  introductory  paragraph 
in  appendix  1  to  subpart  P — Listing  of 
Impairments  is  revised  to  read  as 
follows: 

Appendbc  1  to  Subpart  P— Usting  of 
Impairments 

•       •       •       •       • 

The  musculoskeletal  system  listings  in  1.00 
and  101.00  will  no  longer  he  eSective  on  (7 
YEARS  AFTER  THE  DATE  OF 
PUBLICATION  OF  FINAL  REGULATIONS 
IN  THE  Foderal  Register)  unless  extended  or 
revised  and  promulgated  again. 

3.  Listing  1.00,  Muscxiloskeletal 
System,  of  part  A  of  appendix  1  of 
subpart  P  of  part  404  is  revised  to  read 
as  follows: 
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1.00    Musculoskeletal  System 

A.  Disorders  of  the  musculoskeletal 
system  may  result  from  hereditary, 
congenital,  or  acquired  pathologic 
processes.  Impairments  may  result  from 
infectious,  inflammatory,  or 
degenerative  processes,  traumatic  or 
developmental  events,  or  neoplastic, 
vascular,  or  toxic/metabolic  diseases. 

B.  Loss  of  function  under  this  section 
may  be  due  to  bone  or  joint  deformity 
or  destruction  from  any  cause; 
miscellaneous  disorders  of  the  spine 
with  or  without  radiculopathy  or  other 
neurologic  deficits:  amputation:  or 
fractures  or  soft  tissue  injuries, 
including  bums,  requiring  prolonged 
periods  of  immobility  or  convalescence. 
Inflammatory  arthritides.  which  may 
result  in  loss  of  function  because  of 
inflammatory  peripheral  joint  or  axial 
arthritis  or  sequelae,  or  because  of  extra* 
articular  manifestations,  are  to  be 
evaluated  under  14.09. 

Regardless  of  the  underlying  cause(s), 
functional  loss  for  purposes  of  these 
listings  is  defined  as  the  inability  to 
ambulate  effectively  on  a  sustained 
basis  or  the  inability  to  perform  fine  and 
gross  movements  effectively  on  a 
sustained  basis  for  any  reason, 
including  pain.  For  the  purposes  of 
these  criteria,  consideration  of  the 
ability  to  perform  these  activities  must 
be  from  a  physical  standpoint  alone. 
When  there  is  an  Inability  to  perform 
these  activities  due  to  a  mental 
impairment,  the  criteria  in  12.00ff  are  to 
be  used. 

1.  Inability  to  ambulate  effectively 
means  an  extreme  limitation  of  the 
ability  to  walk.  Ineffective  ambulation  is 
defined  generally  as  having  insufficient 
lower  extremity  functioning  (see  l.OOH) 
to  permit  independent  ambulation 
without  the  use  of  a  hand-held  assistive 
device  that  limits  the  functioning  of 
both  upper  extremities.  (Listing  1.05C  is 
an  exception  to  this  general  definition 
because  the  individual  has  the  use  of 
only  one  upper  extremity  due  to 
amputation  of  a  hand.) 

To  ambulate  effectively,  individuals 
must  be  capable  of  sustaining  a 
reasonable  walking  pace  over  a 
sufficient  distance  to  afford  them  the 
ability  to  carry  out  activities  of  daily 
living.  They  must  have  the  ability  to 
travel  without  companion  assistance  to 
and  from  a  place  of  employment  or 
school.  Therefore,  examples  of 
ineffective  ambulation  include,  but  are 
not  limited  to,  the  inability  to  walk  a 
block  on  rough  or  uneven  surfaces,  the 
inability  to  use  standard  public 
transportation,  the  inability  to  carry  out 
routine  ambulatory  activities,  such  as 
shopping  and  banking,  and  the  inability 


to  climb  a  few  steps  with  the  use  of  a 
single  hand  rail.  The  ability  to  walk 
independently  about  one's  home 
without  the  use  of  assistive  devices  does 
not,  in  and  of  itself,  constitute  effiective 
ambulation. 

2.  Inability  to  perform  fine  and  gross 
movements  effectively  means  an 
extreme  loss  of  function  of  both  upper 
extremities.  To  use  their  upper 
extremities  effectively,  individuals  must 
be  capable  of  sustaining  reasonable  use 
of  both  upper  extremities  to  perform 
such  functions  as  reaching,  pushing, 
pulling,  grasping,  and  fingering  to  afford 
them  the  ability  to  carry  out  activities  of 
daily  living.  Therefore,  examples  of 
inability  to  perform  fine  and  gross 
movements  effectively  include,  but  are 
not  limited  to,  the  inability  to  prepare 

a  simple  meal  and  feed  oneself,  the 
inability  to  take  care  of  i>ersonal 
hygiene,  the  inability  to  sort  and  handle 
papers  or  files,  or  the  inability  to  place 
nles  in  a  file  cabinet  at  or  above  waist 
level.  The  need  for  intermittent 
assistance  for  the  purposes  of  buttoning 
or  tying  does  not,  in  and  of  itself, 
constitute  ineffective  functioning. 

3.  Pain  or  other  symptoms  may  be  an 
important  factor  contributing  to 
functional  loss.  In  order  for  pain  or 
other  symptoms  to  be  foimd  to  affect  an 
individual's  ability  to  perform  work 
activities,  medical  signs  or  laboratory 
findings  must  show  the  existence  of  a 
medical  impairment(s)  that  could 
reasonably  be  expected  toproduce  the 
pain  or  other  symptoms.  The 
musculoskeletal  listings  that  include 
pain  or  other  symptom  among  their 
criteria  also  include  criteria  for 
limitations  in  functioning  as  a  result  of 
the  listed  impairment,  including 
limitations  caused  by  pain.  It  is, 
therefore,  important  to  evaluate  the 
intensity  and  persistence  of  such  pain  or 
other  symptoms  carefully  in  order  to 
determine  their  impact  on  the 
individual's  functioning  under  these 
listings.  See  also  §§  404.1525(f)  and 
404.1529  of  this  part,  and  §§416.925(0 
and  416.929  of  this  chapter. 

C.  Diagnosis  and  evaluation  of 
musculoskeletal  impairments  should  be 
supported,  as  applicable,  by  detailed 
descriptions  of  the  joints,  including 
ranges  of  motion,  condition  of  the 
musculative  (i.e.,  weakness,  atrophy), 
sensory  or  reflex  changes,  circulatory 
deficits,  and  laboratory  findings, 
including  findings  on  medically 
acceptable  imaging  techniques. 
Medically  acceptable  imaging 
techniques  include,  but  are  not  limited 
to,  x-ray  imaging,  computerized  axial 
tomography  (CAT  scan)  or  magnetic 
resonance  imaging  (MRI),  with  or 


without  contrast  material,  and 
radionuclear  bone  scans. 

Electrodiagnostic  procedures  and 
myelographic  procedures  may  be  useful 
in  establishing  the  clinical  diagnosis, 
but  do  not  constitute  alternative  criteria 
to  the  requirements  of  1.04. 

D.  The  physical  examination  must 
include  a  detailed  description  of  the 
rheumatologic,  orthopedic, 
neurological,  and  other  findings 
appropriate  to  the  specific  impairment 
being  evaluated.  These  physical 
findings  must  be  determined  on  the 
basis  of  objective  observation  during  the 
examination  and  not  simply  a  report  of 
the  individual's  allegation:  e.g.,  "He 
says  his  leg  is  weak,  numb."  Alternative 
testing  methods  should  be  used  to  verify 
the  abnormal  findings;  e.g.,  a  seated 
straight-leg  raising  test  in  addition  to  a 
supine  straight-leg  raising  test.  Because 
abnormal  physical  findings  may  be 
intermittent,  their  presence  over  a 
period  of  time  must  be  established  by  a 
record  of  ongoing  management  and 
evaluation.  Care  must  be  taken  to 
ascertain  that  the  reported  examination 
findings  are  consistent  with  the 
individual's  daily  activities. 

E.  Examination  of  the  spine  should 
include  a  detailed  description  of  gait, 
range  of  motion  of  the  spine  given 
quantitatively  in  degrees  from  the 
vertical  position  [zsrt  degrees)  or,  for 
straight-leg  raising,  from  the  sitting  and 
supine  position  (zero  degrees),  motor 
and  sensory  abnormalities,  and  deep 
tendon  reflexes.  Observations  of  the 
individual  during  the  examination 
should  be  reported;  e.g.,  how  he  or  she 
gets  on  and  off  the  examination  table. 
Inability  to  walk  on  the  heels  or  toes,  to 
squat  or  to  arise  from  a  squatting 
position,  when  appropriate,  may  be 
considered  evidence  of  significant 
motor  loss.  However,  a  report  of  atrophy 
is  not  acceptable  as  evidence  of 
significant  motor  loss  without 
circumferential  measurements  of  both 
thighs  and  lower  legs,  or  both  upper  or 
lower  arms,  at  a  stated  point  above  and 
below  the  knee  or  elbow  given  in  inches 
or  centimeters.  A  specific  description  of 
atrophy  of  hand  muscles  is  acceptable 
without  measurements  of  atrophy  but 
should  include  measurements  of  grip 
and  pinch  strength. 

Neurological  abnormalities  may  not 
completely  subside  after  treatment  or 
with  the  passage  of  time.  Therefore, 
residual  neurological  abnormalities  that 
persist  after  it  has  been  determined 
clinically  or  by  direct  surgical  or  other 
observation  that  the  ongoing  or 
progressive  condition  is  no  longer 
present  will  not  satisfy  the  required 
findings  in  1.04.  Severe  neurological 
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deficits  (paraparesis,  paraplegia)  are  to 
be  evaluated  under  the  criteria  in  11.00. 

F.  Duration  of  impairment. 
Musculoskeletal  impairments  frequently 
improve  with  time  or  respond  to 
treatment.  Therefore,  a  longitudinal 
clinical  record  covering  a  period  of  at 
least  3  months  of  management  and 
evaluation,  and  the  expectation  that  the 
impairment  will  last  for  12  months,  are 
usually  necessary  for  the  assessment  of 
severity  and  expected  duration  of 
impairment,  unless  the  claim  can  be 
decided  favorably  on  the  basis  of  the 
current  evidence. 

G.  Effects  of  treatment.  Treatments  for 
musculoskeletal  disorders  may  have 
beneficial  effects  or  adverse  side  effects. 
Therefore,  medical  treatment  (including 
suiigical  treatment)  must  be  considered 
in  terras  of  its  effectiveness  in 
ameliorating  the  signs,  symptoms,  and 
laboratory  abnormalities  of  the  disorder, 
and  in  terms  of  any  side  effects  that  may 
further  impair  the  individual. 

Response  to  treatment  and  adverse 
consequences  of  treatment  may  vary 
widely.  For  example,  a  pain  medication 
may  relieve  an  individual's  pain 
completely,  partially,  or  not  at  all.  It 
may  also  result  in  adverse  effects,  e.g., 
drowsiness,  dizziness,  or  disorientation, 
which  compromise  the  individual's 
ability  to  fimction.  Therefore,  each  case 
must  be  considered  on  an  individual 
basis,  and  include  consideration  of  the 
effects  of  treatment  on  the  individual's 
ability  to  function. 

A  specific  description  of  the  drugs  or 
treatment  given  (including  surgery), 
dosage,  frequency  of  administration, 
and  a  description  of  the  complications 
or  response  to  treatment  should  be 
obtained.  The  effects  of  treatment  may 
be  temporary  or  long-term.  As  such,  the 
finding  regarding  the  impact  of 
treatment  must  be  based  on  a  sufficient 
period  of  treatment  to  permit  proper 
consideration. 

H.  Orthotic,  prosthetic,  or  assistive 
devices.  Musculoskeletal  impairments 
should  be  examined  with  and  without 
any  medically  necessary  orthotic, 
prosthetic,  or  assistive  devices  in  place. 
When  an  individual  with  an  impairment 
involving  a  lower  extremity  or 
extremities  uses  a  hand-held  assistive 
device,  the  individual's  ability  to 
ambulate  must  be  evaluated  without  the 
use  of  the  device  to  determine  whether, 
or  the  extent  to  which,  the  individual  is 
able  to  ambulate  without  assistance.  In 
this  case,  the  requirement  to  use  a  hand- 
held assistive  device  may  imi>act  on  the 
individual's  functional  capacity  by 
virtue  of  the  fact  that  one  or  both  upper 
extremities  are  not  available  for  such 
activities  as  lifting,  carrying,  pushing, 
and  pulling.  If  there  has  been  an 


amputation,  the  condition  of  the  stump 
should  be  evaluated.  The  medical  basis 
for  the  use  of  any  assistive  device  (e.g., 
instability,  weakness)  should  be 
documented. 

I.  Disorders  of  the  spine,~listed  in 
1.04,  result  in  limitations  because  of 
distortion  of  the  bony  and  ligamentous 
architecture  of  the  spine  and  associated 
impingement  on  nerve  roots  (including 
the  Cauda  equina)  or  spinal  cord.  Such 
impingement  on  nerve  tissues  may 
result  from  a  herniated  nucleus 
pulposus,  spinal  stenosis,  arachnoiditis, 
or  other  miscellaneous  conditions. 
Neurological  impairment  resulting  from 
these  disorders  may  additionally  be 
evaluated  by  referral  to  the  neurological 
listings  in  11.00. 

1.  Herniated  nucleus  pulposus  is  a 
common  disorder  associated  with  the 
impingement  of  a  nerve  root.  Nerve  root 
compression  results  in  a  specific 
anatomic  distribution  of  symptoms  and 
signs  depending  upon  the  nerve  root(s) 
compromised. 

2.  Spinal  arachnoiditis  is  a  condition 
characterized  by  adhesive  thickening  of 
the  arachnoid  which  may  cause 
intermittent  ill-defined  burning  pain 
and  sensory  dysesthesia,  and  may  cause 
neurogenic  bladder  or  bowel 
incontinence  when  the  cauda  equina  is 
involved. 

The  cause  of  spinal  arachnoiditis 
often  remains  obscure,  but  it  may  be 
related  to  chronic  compression  or 
irritation  of  nerve  roots  (including  the 
Cauda  equina)  or  the  spinal  cord.  For 
example,  there  may  be  evidence  of 
spinal  stenosis,  or  a  history  of  spinal 
trauma  or  meningitis.  Diagnosis  must  be 
confirmed  at  the  time  of  surgery  by 
gross  description,  microscopic 
examination  of  biopsied  tissue,  or  by 
findings  on  medically  acceptable 
imaging  techniques.  Arachnoiditis  is 
sometimes  used  as  a  diagnosis  when 
such  a  diagnosis  is  unsupported  by 
clinical  or  laboratory  findings. 
Therefore,  care  must  be  taken  to  ensure 
that  the  diagnosis  is  documented  as 
described  in  1.04B.  Individuals  with 
arachnoiditis  are  generally  unable  to 
sustain  any  given  position  or  posture  for 
more  than  a  short  period  of  time  due  to 
pain. 

3.  Lumbar  spinal  stenosis  is  a 
condition  that  may  occur  in  association 
with  degenerative  processes,  or  as  a 
result  of  a  congenital  anomaly  or 
trauma,  or  in  association  with  Paget's 
disease  of  the  bone.  Pseudoclaudication. 
which  may  result  from  lumbar  spinal 
stenosis,  is  manifested  as  pain  and 
weakness,  and  may  impair  ambulation. 
Sjrmptoms  are  usually  bilateral,  in  the 
low  back,  buttocks,  or  thighs,  although 
some  individuals  may  experience  only 


leg  pain,  and  in  a  few  cases,  the  leg  pain 
may  be  unilateral.  The  pain  pattern  is 
generally  nonanatomical,  i.e..  it  is 
distinctly  different  from  the  radicular 
type  of  pain  seen  with  a  herniated 
intervertebral  disc,  and  the  pain  is  often 
of  a  dull,  aching  quality,  which  may  be 
described  as  "discomfort"  or  an 
"unpleasant  sensation,"  or  may  be  of 
even  greater  severity,  usually  in  the  low 
back  and  radiating  into  the  buttocks 
region  bilaterally.  The  pain  is  provoked 
by  extension  of  the  spine,  as  in  walking 
or  merely  standing,  but  is  reduced  by 
leaning  forward,  "ftie  distance  the 
individual  has  to  walk  before  the  pain 
comes  on  may  vary.  Pseudoclaudication 
differs  from  peripheral  vascular 
claudication  in  several  ways.  Pedal 
pulses  and  Doppler  examinations  are 
unaffected  by  pseudoclaudication.  Leg 
pain  resulting  from  peripheral  vascular 
claudication  involves  the  calves,  and 
the  leg  pain  in  vascular  claudication  is 
ordinarily  more  severe  than  any  back 
pain  that  may  also  be  present.  An 
individual  with  vascular  claudication 
will  experience  pain  after  walking  the 
same  distance  time  after  time,  and  the 
pain  will  be  relieved  quickly  by 
stopping  walking. 

4.  Other  miscellaneous  conditions 
that  may  cause  weakness  of  the  lower 
extremities,  sensory  changes,  areflexia, 
trophic  ulceration,  bladder  or  bowel 
incontinence,  and  that  should  be 
evaluated  under  1.04  include,  but  are 
not  limited  to,  osteoarthritis, 
degenerative  disc  disease,  facet  arthritis, 
and  vertebral  fracture.  Disorders  such  as 
spinal  dysrhaphism.  diastematomyelia. 
and  tethered  cord  syndrome  may  also 
cause  such  abnormalities.  In  these  cases, 
there  may  be  obvious  gait  difficulty  and 
deformity  of  the  lower  extremities  on  a 
neurogenic  basis.  Therefore,  these 
impairments  should  be  evaluated  on  the 
basis  of  the  neurological  effects  under 
the  criteria  in  11.00. 

J.  Abnormal  curvatures  of  the  spine. 
In  addition  to  the  musculoskeletal 
effects  of  abnormal  curvatures  of  the 
spine  (e.g..  scoliosis,  kyphosis, 
kyphoscoliosis),  which  can  result  in 
impaired  ambulation,  these  conditions 
may  also  adversely  affect  an 
individual's  ability  to  breathe  or  may 
result  in  marked  disfigurement  with 
emotional  withdrawal  or  isolation. 
When  there  is  impaired  ambulation, 
evaluation  of  equivalence  may  be  made 
by  reference  to  14.09B.  When  there  is 
respiratory  involvement  or  an  associated 
mental  disorder,  evaluation  may  be 
made  under  3.00  or  12.00.  as 
appropriate. 

K.  Under  continuing  surgical 
management,  as  used  in  1.07  and  1.08. 
refers  to  surgical  procedures  and  any 
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other  associated  treatments  related  to 
the  efforts  directed  toward  the  salvage 
or  restoration  of  functional  use  of  the 
affected  part.  It  may  include  such 
factors  as  surgical  complications, 
infections,  or  other  medical 
complications,  related  illnesses,  or 
related  treatments  that  delay  the 
individual's  attainment  of  maximum 
benefit  from  therapy. 

L.  After  maximum  benefit  from 
therapy  has  been  achieved  in  situations 
involving  fractures  of  an  upper 
extremity  (1.07),  or  soft  tissue  injuries 
(1.08),  i.e..  there  have  been  no 
significant  changes  in  physical  findings 
or  on  medically  acceptable  imaging 
techniques  for  any  6-month  period  after 
the  last  definitive  surgical  procedure, 
evaluation  must  be  made  on  the  basis  of 
the  demonstrable  residuals,  if  any.  A 
finding  that  1.07  or  1.08  is  met  must  be 
based  on  a  consideration  of  the 
symptoms,  signs,  and  laboratory 
findings  associated  with  recent  or 
anticipated  surgical  procedures  and  the 
resulting  recuperative  periods, 
including  any  related  medical 
complications,  such  as  infections, 
illnesses,  and  therapies  which  impede 
or  delay  the  efforts  toward  restoration  of 
function.  Generally,  when  there  has 
been  no  surgical  or  medical  intervention 
for  a  period  of  6  months  after  the  last 
definitive  surgical  procedure,  i.e., 
maximum  therapeutic  benefit  has  been 
reached,  then  the  symptoms,  signs,  and 
laboratory  findings  associated  with  such 
surgeries,  complications,  and 
recuperative  periods  are  no  longer  the 
sole  factors  to  be  considered  because 
maximal  medical  restoration  will  have 
been  completed.  Evaluation  at  this  point 
must  be  made  on  the  basis  of  the 
demonstrable  residual  impairment,  if 
any,  as  demonstrated  by  the  symptoms, 
signs,  and  laboratory  findings,  and  other 
relevant  evidence. 

M.  When  surgical  procedures  have 
been  performed,  documentation  should 
include  a  copy  of  the  operative  notes 
and  available  pathology  reports. 

N.  Major  joints  are  the  hip,  knee, 
shoulder,  elbow,  wrist-hand,  or  ankle- 
foot.  The  wrist  and  hand  are  considered 
together  as  one  major  joint,  as  are  the 
ankle  and  foot. 

O.  Measurements  of  joint  motion  are 
based  on  the  techniques  described  in 
the  chapter  on  the  extremities,  spine, 
and  pelvis  in  the  current  edition  of  the 
"Guides  to  the  Evaluation  of  Permanent 
Impairment"  published  by  the 
American  Medical  Association. 

1.01    Category  of  Impairments, 
Musculoskeletal 

1.02    Deficit  of  musculoskeletal 
function  of  a  major  joint(s)  (due  to  any 


cause):  Characterized  by  gross 
anatomical  deformity  (e.g.,  subluxation, 
contracture,  bony  or  fibrous  ankylosis, 
instability)  and  chronic  joint  pain  and 
stiffness  with  signs  of  limitation  of 
motion  or  other  abnormal  motion  of  the 
affected  joint(s),  and  findings  on 
medically  acceptable  imaging 
techniques  of  joint  space  narrowing, 
bony  destruction,  or  ankylosis  of  the 
affected  joint(s).  With: 

A.  Involvement  of  one  major  weight- 
bearing  joint  (i.e.,  hip,  knee,  or  ankle- 
foot),  resulting  in  inability  to  ambulate 
effectively,  as  defined  in  l.OOBl; 

or 

B.  Involvement  of  one  major  joint  in 
each  upper  extremity  (i.e.,  shoulder, 
elbow,  or  wrist-hand),  resulting  in 
inability  to  perform  fine  and  gross 
movements  effectively,  as  defined  in 
1.00B2. 

1.03    Reconstructive  surgery  or 
surgical  arthrodesis  of  a  major  weight- 
bearing  joint,  with  inability  to  ambulate 
effectively,  as  defined  in  l.OOBl,  and 
return  to  effective  ambulation  did  not 
occur,  or  is  not  expected  to  occur, 
within  12  months  of  onset. 

1 .  04    Disorders  of  the  spine  (e.g. , 
herniated  nucleus  pulposus,  spinal 
arachnoiditis,  spinal  stenosis, 
osteoarthritis,  degenerative  disc  disease, 
facet  arthritis,  vertebral  fracture), 
resulting  in  compromise  of  a  nerve  root 
(including  the  cauda  equina)  or  the 
spinal  cord.  With: 

A.  Evidence  of  nerve  root 
compression  characterized  by  anatomic 
distribution  of  pain,  limitation  of 
motion  of  the  spine,  motor  deficit 
(atrophy  or  muscle  weakness) 
accompanied  by  sensory  or  reflex  loss 
and,  if  there  is  involvement  of  the  lower 
back,  positive  straight-leg  raising  test 
(sitting  and  supine); 

or 

B.  Spinal  arachnoiditis,  confirmed  by 
an  operative  note  or  pathology  report  of 
tissue  biopsy,  qx  by  medically 
acceptable  imaging  techniques, 
manifested  by  severe  burning  or  painful 
dysesthesia,  resulting  in  the  need  for 
frequent  changes  in  position  or  posture; 

or 

C.  Lumbal  spinal  stenosis  resulting  in 
pseudoclaudication,  established  by 
findings  on  medically  acceptable 
imaging  techniques,  manifested  by 
chronic  nonradicular  pain  and 
weakness,  and  resulting  in  inability  to 
ambulate  effectively,  as  defined  in 
l.OOBl. 

■    1.05    Amputation. 

A.  Both  hands; 
or 

B.  One  or  both  lower  extremities  at  or 
above  the  tarsal  region,  with  inability  to 


ambulate  effectively,  as  defined  in 
l.OOBl,  due  to  stump  comphcations 

hich  have  lasted  or  are  expected  to  last 
for  at  least  12  months  from  onset; 
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or 

C.  One  hand  and  one  lower  extremity 
at  or  above  the  tarsal  region,  with 
inability  to  ambulate  effectively,  as 
defined  in  l.OOBl,  without  an  obligatory 
hand-held  assistive  device; 

or 

D.  Hemipelvectomy  or  hip 
disarticulation  with  amputation  of  the 
other  lower  extremity  at  or  above  the 
tarsal  region. 

1 .06  Fracture  of  the  femur,  tibia, 
pelvis,  or  one  or  more  of  the  tarsal 
bones.  With: 

A.  Solid  union  not  evident  on 
medically  acceptable  imaging 
techniques  and  not  clinically  solid, 
when  such  determination  is  feasible; 

and 

B.  Inability  to  ambulate  effectively,  as 
defined  in  l.OOBl,  and  return  to 
effective  ambulation  did  not  occur  or  is 
not  expected  to  occur  within  12  months 
of  onset. 

1 .07  Fracture  of  an  upper  extremity 
with  nonunion  of  a  fracture  of  the  shaft 
of  the  humerus,  radius,  or  ulna,  under 
continuing  surgical  management 
directed  toward  restoration  of  functional 
use  of  the  extremity ,jnd  such  function 
was  not  restored  or  expected  to  be 
restored  within  12  months  after  onset. 

1 .08  Soft  tissue  injury  (e.g.,  burns)  of 
an  upper  or  lower  extremity,  trunk,  face, 
or  head,  under  continuing  surgical 
management  directed  toward  the 
salvage  or  restoration  of  major  function, 
and  such  major  function  was  not 
restored  or  expected  to  be  restored 
within  12  months  after  onset. 

4.  Listing  4.12,  Cardiovascular 
System,  of  part  A  of  appendix  1  of 
subpart  P  is  revised  to  read  as  follows: 

4.00    Cardiovascular  System 

***** 

4.12    Periph  era!  arterial  disease. 
With  one  of  the  following: 

A.  Intermittent  claudication  with 
failure  to  visualize  (on  arteriogram 
obtained  independent  of  Social  Security 
disability  evaluation)  the  common 
femoral  or  deep  femoral  artery  in  one 
extremity; 

or 

B.  Intermittent  claudication  with 
marked  impairment  of  peripheral 
arterial  circulation  as  determined  by 
Doppler  studies  showing: 

1.  Resting  ankle/brachial  systolic 
blood  pressure  ratio  of  less  than  0.50;  or 

2.  Decrease  in  systolic  blood  pressure 
at  the  ankle  on  exercise  (see  4.00E4)  of 


X 


50  percent  or  more  of  pre-exercise  level 
at  the  ankle,  and  requiring  10  minutes 
or  more  to  return  to  pre-exercise  level. 

5.  Listing  9.08.  Endocrine  System,  of 
part  A  of  appendix  1  of  subpart  P  is 
amended  by  removing  paragraph  9.08C 
and  redesignating  paragraph  9.08D  as 
paragraph  9.08C. 

Listing  14.00.  Immune  System,  of  part 
A  of  appendix  1  of  subpart  P  of  part  404 
is  amended  as  follows: 

6.  In  listing  14.00B,  the  fourth  and 
sixth  paragraphs  are  revised  to  read  as 
follows: 

14.00    Immune  System 

***** 

B.  *  •  * 

***** 

To  permit  appropriate  application  of 
a  listing,  the  specific  diagnostic  features 
that  should  be  documented  in  the 
clinical  record  for  each  of  the  disorders 
are  summarized  for  systemic  lupus 
erythematosus  (SLE).  systemic 
vasculitis,  systemic  sclerosis  and 
scleroderma,  polymyositis  or 
dermatomyositis.  undifferentiated 
connective  tissue  disorders,  and  the 
inflammatory  arthritides. 

* !  *  *  *  * 

These  disorders  may  preclude 
performance  of  any  gainful  activity  by 
reason  of  severe  loss  of  function  in  a 
single  organ  or  body  system,  or  lesser 
degrees  of  functional  loss  in  two  or 
more  organs/body  systems  associated 
with  significant  constitutional 
symptoms  and  signs  of  severe  fatigue, 
fever,  malaise,  and  weight  loss,  joint 
pain,  and  stiffriess.  We  use  the  term 
"severe"  in  these  Ustings  to  describe 
medical  severity;  the  term  does  not  have 
the  same  meaning  as  it  does  when  we 
use  it  in  connection  with  a  finding  at 
the  second  step  of  the  sequential 
evaluation  processes  in  §§404.1520. 
416.920,  and  416.924. 


.  A  new  paragraph  14.00B6  is  added 
to  read  as  follows: 

6.  Inflammatory  arthritis  (14.09) 
includes  a  vast  array  of  disorders  which 
differ  in  cause,  course,  and  outcome. 
For  example,  inflammatory 
spondyloarthropathies  include 
ankylosing  spondylitis,  Reiter's 
syndrome  and  other  reactive 
arthropathies,  psoriatic  arthropathy, 
Behget's  disease,  and  Whipple's  disease, 
as  well  as  undifferentiated  spondylitis. 
Inflammatory  arthritis  of  peripheral 
joints  likewise  comprises  many 
disorders,  including  rheumatoid 
arthritis.  Sjogren's  syndrome,  psoriatic 
arthritis,  crystal  deposition  disorders, 
and  Lyme  disease.  However,  all  the 
chronic  forms  (i.e.,  disorders  that  are 


expected  to  last  clinically  for  at  least  12 
months)  have  the  potential  to  result  in 
functional  loss  that  may  preclude  the 
performance  of  any  gainfiil  activity. 
Clinically,  inflammation  of  major  joints 
may  be  the  dominant  problem  causing 
difficulties  with  ambulation  or  fine  and 
gross  movements,  or  the  arthritis  may 
involve  other  joints  or  cause  less 
restriction  of  ambulation  or  other 
movements  but  be  complicated  by  extra- 
articular features  which  cumulatively 
result  in  functional  deficit.  When 
deformity  without  ongoing 
inflammation  is  the  dominant 
manifestation  of  the  impairment,  it 
should  be  evaluated  under  1.02,  or,  if 
there  has  been  surgical  reconstruction, 
1.03. 

a.  In  14.09A,  the  term  major  joints 
refers  to  the  hip,  knee,  shoulder,  elbow, 
wrist-hand,  and  ankle-foot.  The  wrist 
and  hand  are  considered  together  as  one 
major  joint,  as  are  the  ankle  and  foot. 

b.  Tne  terms  inability  to  ambulate 
effectively  and  inability  to  perform  fine 
and  gross  movements  effectively  in 
14.09A  have  the  same  meaning  as  in 
l.OOBl  and  1.00B2. 

c.  Inability  to  ambulate  effectively  is 
implicit  in  14.09B.  Even  though 
individuals  who  demonstrate  the 
findings  of  14.09B  will  not  ordinarily 
require  bilateral  upper  limb  assistance, 
the  required  ankylosis  of  the  cervical 
and  dorsolumbar  spines  will  result  in 
inability  to  see  ahead  and  to  the  side. 

d.  As  in  14.02  through  14.06,  extra- 
articular findings  of  an  inflammatory 
arthritis  may  satisfy  the  criteria  for  an 
involved  extra-articular  body  system, 
and  should  be  evaluated  under  14.09C. 
Extra-articular  findings  of  lesser  severity 
should  be  evaluated  under  14.09D  and 
14.09E.  Conunonly  occurring  extra- 
articular impairments  include 
keratoconjunctivitis  sicca,  uveitis, 
iridocyclitis,  pleuritis,  pulmonary 
fibrosis  or  nodules,  restrictive  limg 
disease,  pericarditis,  myocarditis, 
cardiac  arrhythmias,  aortic  valve 
insufficiency,  coronary  arteritis, 
Raynaud's  phenomena,  systemic 
vascuUtis,  amyloidosis  of  the  kidney, 
chronic  anemia,  thrombocytopenia', 
hypersplenism  with  compromised 
immune  competence  (Felty's 
syndrome),  peripheral  neuropathy, 
radiculopathy,  spinal  cord  or  cauda 
equina  compression  with  sensory  and 
motor  deficit,  and  heel  enthesopathy 
with  functionally  limiting  pain. 

*        *        •        •        • 

8.  In  listing  14.02,  paragraphs 
14.02A8  through  14.02A10  are 
redesignated  as  paragraphs  14.02A9 
through  14.02A11,  respectively,  and  a 
new  paragraph  14.02A8  is  added  to  read 
as  follows: 


14.02    Systemic  lupus 
erythematosus.  Documented  as 
described  in  14.00B1,  with: 

A.  One  of  the  following:  C 

*****  » 

8.  Hematologic  involvement,  as 
described  under  the  criteria  in  7.00ff;  or 

***** 

9.  A  new  listing  14.09  is  added  to  read 
as  follows: 

14.09    Inflammatory  arthritis. 
Documented  as  described  in  14.00B6. 
with  one  of  the  following: 

A.  History  of  joint  pain,  swelling,  and 
tenderness,  and  signs  on  current 
physical  examination  of  joint 
inflammation  or  deformity  in  two  or 
more  major  joints  resulting  in  inability 
to  ambulate  effectively  or  inability  to 
perform  fine  and  gross  movements 
effectively,  as  defined  in  14.00B6b  and 
l.OOBl  and  B2. 

or 

B.  Ankylosing  spondylitis  or  other 
spondyloarthropathy,  with  diagnosis 
established  by  findings  of  unilateral  or 
bilateral  sacroiliitis  (e.g.,  erosions  or 
fusions),  shown  by  medically  acceptable 
imaging  techniques,  with  both: 

1.  History  of  back  pain,  tenderness, 
and  stiffness,  and 

2.  Findings  on  physical  examination 
of  ankylosis  (fixation)  of  the 
dorsolumbar  and  cervical  spines  at  45° 
or  more  of  flexion  measured  from  the 
vertical  position  (zero  degrees). 

or 

C.  With  an  impairment  as  described 
under  the  criteria  in  14.02A. 

or 

D.  Inflammatory  arthritis,  with  signs 
of  peripheral  joint  inflammation  on 
current  examination,  but  with  lesser 
joint  involvement  than  in  A  and  lesser 
extra-articular  findings  than  in  C,  and: 

1.  Significant,  documented 
constitutional  symptoms  and  signs  (e.g., 
joint  pain,  morning  stiffness  of  at  least 

2  hours'  duration,  fatigue,  fever, 
malaise,  weight  loss),  and 

2.  Involvement  of  two  or  more  organs/ 
body  systems  (see  14.00B6).  At  least  one 
of  the  organs/body  systems  must  be 
involved  to  at  least  a  moderate  level  of 
severity. 

or 

E.  Inflammatory  spondylitis  or  other 
inflammatory  spondyloarthropathies, 
with  lesser  deformity  than  in  B  and 
lesser  extra-articular  findings  than  in  C, 
with  signs  of  unilateral  or  bilateral 
sacroiliitis  on  medically  acceptable 
imaging  techniques,  and  the  extra- 
articular findings  described  in  14.09D. 

10.  Listing  101.00,  Musculoskeletal 
System,  of  part  B  of  appendix  1  of 
subpart  P  of  part  404  is  revised  to  read 
as  follows: 
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101.00    Musculoskeletal  System 

A.  Disorders  of  the  musculoskeletal 
system  may  result  from  handitaiy, 
congenital,  or  acquired  pathologic 
processes.  lm{>airmeDts  may  result  from 
infectious,  inflammatory,  or 
degenerative  processes,  traumatic  or 
developmental  events,  or  neoplastic, 
vascular,  or  toxic/metabolic  diseases. 

B.  Loss  of  function  under  this  section 
may  be  due  to  bone  or  )oint  deformity 
or  destruction  from  any  cause; 
miscellaneous  disorders  of  the  spine 
with  or  without  radiculopathy  or  other 
neurologic  deficits;  amputation;  or 
fractures  or  sof^  tissue  injuries, 
including  bums,  requiring  prolonged 
periods  of  immobility  or  convalescence. 
Inflammatory  arthritides.  which  may  - 
result  in  loss  of  function  because  of 
inflammatory  peripheral  joint  or  axial 
arthritis  or  sequelae,  or  because  of  extra- 
articular manifestations,  are  to  be 
evaluated  under  114.09. 

Regardlsss  of  the  underlying  cause{s), 
functional  loss  for  purposes  of  these 
listings  is  defined  as  the  inability  to 
ambulate  effectively  on  a  siistained 
basis  or  the  inability  to  perform  fine  and 
gross  movements  effectively  on  a 
sustained  basis  for  any  reason, 
including  pain.  For  the  purposes  of 
these  criteria,  consideration  of  the 
ability  to  perform  these  activities  must 
be  from  a  physical  standpoint  alone. 
When  there  is  an  inability  to  perform 
these  activities  due  to  a  mental 
Impairment,  the  criteria  in  112.00ff  are 
to  be  used. 

1.  Inability  to  ambulate  effectively 
means  an  extreme  limitation  of  the 
ability  to  walk.  Ineffective  ambulation  is 
defined  generally  as  having  insufficient 
lower  extremity  functioning  (see 
101. OOH)  to  permit  independent 
ambulation  without  the  use  of  a  hand- 
held as8i<;tive  device  that  limits  the 
functioning  of  both  upper  extremities. 
(Listing  101. 05C  is  an  exception  to  this 
general  definition  because  the  child  has 
the  use  of  only  one  upper  extremity  due 
to  amputation  of  a  hand.) 

For  children  who  are  too  young  to  be 
expected  to  walk  independently, 
consideration  of  function  must  be  based 
upon  the  inability  to  perform 
comparable  age-appropriate  activities 
with  the  lower  extremities,  given 
normal  developmental  expectations  for 
given  age  ranges.  For  sudi  children,  an 
extreme  level  of  limitation  means  skills 
or  performance  at  no  greater  than  one- 
half  of  age  expectations  based  on  an 
overall  developmental  assessment  rather 
than  on  one  or  two  isolated  skills. 

Older  children,  who  would  be 
expected  to  be  able  to  walk  when 
compared  to  their  peers,  must  be 


capable  of  sustaining  •  reasonable 
walking  pace  over  a  sufficient  distance 
to  affoi^  them  the  ability  to  carry  out 
age-appropriate  activities  of  daily  Uving. 
TTiey  must  have  the  ability  to  travel  age- 
appropriately  without  extraordinary 
assistance  to  and  from  school  or  a  place 
of  employment.  Therefore,  examples  of 
ineffective  ambulatioa  for  older 
children  include,  but  are  not  Umited  to. 
the  inability  to  walk  a  block  on  rough 
or  uneven  surfaces,  the  inability  to  use 
standard  public  transportation,  the 
inability  to  carry  out  age-appropriate 
school  activities  independently,  and  the 
inability  to  climb  a  few  steps  with  the 
use  of  a  single  hand  rail.  The  ability  to 
walk  independently  about  the  child's 
home  without  the  use  of  assistive 
devices  will  not,  in  and  of  itself, 
constitute  effiective  ambulation. 

2.  Inability  to  perform  fine  and  gross 
movements  effectively,  means  an 
extreme  loss  of  function  of  both  upper 
extremities.  To  use  their  upper 
extremities  effectively,  individuals  must 
be  capable  of  sustaining  reasonable  use 
of  both  upper  extremities  to  perform 
such  functions  as  reaching,  pushing, 
pulling,  grasping,  and  fingering  in  an 
age-appropriate  manner  to  afford  them 
the  ability  to  carry  out  age-appropriate 
activities  of  daily  living. 

For  very  young  children,  the 
consideration  is  the  inabihty  to  perform 
comparable  age-appropriate  activities 
involving  the  upper  extremities. 
Determinations  of  extreme  limitations  in 
such  children  should  be  made  by 
comparison  vrith  the  limitations  for 
persistent  motor  dysfunction  for  infants 
and  young  children  described  in 
110.07A. 

For  older  children,  examples  of 
inability  to  perform  fine  and  gross 
movements  effectively  include,  but  are 
not  limited  to.  the  inability  to  prepare 
a  simple  meel  and  feed  oneself,  the 
inability  to  take  care  of  personal 
hygiene,  or  the  inability  to  sort  and 
handle  papers  or  files,  depending  upon 
which  activities  are  age-appropriate. 
The  need  for  intermittent  assistance  for 
the  purposes  of  buttoning  or  tying  in  a 
child  for  whom  these  are  age- 
appropriate  abilities  does  not,  in  and  of 
itself,  constitute  ineffective  functioning. 
3.  Pain  or  other  symptoms  may  be  an 
important  factor  contributing  to 
functional  loss.  In  order  for  pain  or 
other  symptoms  to  be  found  to  affect  a 
child's  ability  to  perform  work  activities 
or  to  function  in  an  age-appropriate 
manner,  medical  signs  or  labonratory 
findings  must  show  the  existence  of  a 
medical  impairmentd)  that  could 
reasonably  be  expected  toproduce  the 
pain  or  ether  symptoms.  Tne 
musculoskeletal  listings  that  include 


pain  or  other  symptoms  among  their 
criteria  also  include  criteria  for 
limitations  in  functioning  as  a  result  of 
the  listed  impairment,  iiKluding 
limitations  caused  by  pain.  It  is, 
therefore,  important  to  evaluate  the 
intensity  and  persistence  impact  such 
pain  or  other  symptoms  carefully  in 
ordei  to  determine  their  impact  on  the 
individual's  functioning  under  these 
listings.  See  also  §§404.1525(0  and 
404.1529,  of  this  part,  and  §§  416.925(f) 
and  416.929  of  part  416  of  this  chapter. 

C.  Diagnosis  and  evaluation  of 
musculoskeletal  impairments  should  be 
supported,  as  applicable,  by  detailed 
descriptions  of  the  joints,  including 
ranges  of  motion,  condition  of  the 
musculature  (i.e..  weakness,  atrophy), 
sensory  or  reflex  changes,  circulatory 
deficits,  and  laboratory  findings, 
including  findings  on  medically 
acceptable  imaging  techniques. 
Medically  acceptable  imaging 
techniques  include,  but  are  not  limited 
to,  x-ray  imaging,  computerized  axial 
tomography  (CAT  scan)  or  magnetic 
resonance  imaging  (MRI).  with  or 
without  contrast  material,  and 
radionuclear  bone  scans. 

Electrodiagnostic  procedures  and 
myelographic  procedures  may  be  useful 
in  establishing  the  clinical  diagnosis, 
but  do  not  constitute  alternative  criteria 
to  the  requirementsyjf  101.04. 

D.  The  physical  examination  must 
include  a  detailed  description  of  the 
rheumatologic,  orthopedic, 
neurological,  and  other  findings 
appropriate  to  the  specific  impairment 
being  evaluated.  These  physical 
findings  must  be  determined  on  the 
basis  of  objective  observation  during  the 
examination  and  not  simply  a  report  of 
the  individuars  allegation;  e.g.,  "He 
says  his  leg  is  weak,  numb."  Alternative 
testing  methods  should  be  used  to  verify 
the  abnormal  findings;  e.g..  a  seated 
straight-leg  raising  test  in  addition  to  a 
supine  straight-leg  raising  test.  Because 
abnormal  physical  findings  may  be 
intermittent,  their  presence  over  a 
period  of  time  must  be  established  by  a 
record  of  ongoing  management  and 
evaluation.  Care  must  be  taken  to 
ascertain  that  the  reported  examination 
findings  are  consistent  with  the  child's 
daily  activities. 

E.  Examination  of  the  spine  should 
include  a  detailed  description  of  gait, 
range  of  motion  of  the  spine  given 
quantitatively  in  degrees  from  the 
vertical  position  (zero  degrees)  or.  for 
straight-leg  raising,  from  the  sitting  and 
supine  position  (zero  degrees),  motor 
and  sensory  abnormalities,  and  deep 
tendon  reflexes.  Observations  of  the 
individual  during  the  examination 
should  be  reported:  e.g..  bow  he  or  she 


Federal  Register  /  Vol.  58.  No.  243  /  Tuesday.  December  21.  1993  /  Proposed  Rides  67589 


gets  on  and  off  the  examination  table. 
Inability  to  walk  on  the  heels  or  toes,  to 
squat  or  to  arise  from  a  squatting 
position,  when  appropriate,  may  be 
considered  evidence  of  significant 
motor  loss.  However,  a  report  of  atrophy 
is  not  acceptable  as  evidence  of 
significant  motor  loss  without 
circumferential  measurements  of  both 
thighs  and  lower  legs,  or  both  upper  or 
lower  arms,  at  a  stated  point  above  and 
below  the  knee  or  elbow  given  in  Inches 
or  centimeters.  A  specific  description  of 
atrophy  of  hand  muscles  Is  acceptable 
without  measurements  of  atrophy  but 
should  Include  measurements  of  grip 
and  pinch  strength.  However,  because  of 
the  unreliability  of  such  measurement 
In  younger  children,  these  data  are  not 
applicable  to  children  under  5  years  of 
age. 

Neurological  abnormalities  may  not 
completely  subside  after  treatment  or 
with  the  passage  of  time.  Therefore, 
residual  neurological  abnormalities  that 
persist  after  It  has  been  determined 
clinically  or  by  direct  surgical  or  other 
observation  that  the  ongoing  or 
progressive  condition  Is  no  longer 
present  will  not  satisfy  the  required 
findings  In  101.04.  Severe  neurological 
deficits  (paraparesis,  paraplegia)  are  to 
be  evaluated  under  the  criteria  In 
111.00.  " 

F.  Duration  of  impairment. 
Musculoskeletal  impairments  frequently 
Improve  with  time  or  respond  to 
treatment.  Therefore,  a  longitudinal 
clinical  record  covering  a  period  of  at 
least  3  months  of  management  and 
evaluation,  and  the  expectation  that  the 
Impairment  will  last  for  12  months,  are 
usually  necessary  for  the  assessment  of 
severity  and  expected  duration  of 
Impairment,  unless  the  claim  can  be 
decided  favorably  on  the  basis  of  the 
current  evidence. 

G.  Effects  of  treatment.  Treatments  for 
musculoskeletal  disorders  may  have 
beneficial  effects  or  adverse  side  effects. 
Therefore,  medical  treatment  (Including 
surgical  treatment)  must  be  considered 
in  terms  of  its  effectiveness  In 
ameliorating  the  signs,  symptoms,  and 
laboratory  abnormalities  of  the  disorder, 
and  In  terms  of  any  side  effects  that  may 
further  impair  the  Individual. 

Response  to  treatment  and  adverse 
consequences  of  treatment  may  vary 
widely.  For  example,  a  pain  medication 
may  relieve  an  Individual's  pain 
completely,  partially,  or  not  at  all.  It 
may  also  result  in  adverse  effects,  e.g., 
drowsiness,  dizziness,  or  disorientation, 
which  compromise  the  Individual's 
ability  to  function.  Therefore,  each  case 
must  be  considered  on  an  Individual 
basis,  and  Include  consideration  of  the 


effects  of  treatment  on  the  individual's 
ability  to  function. 

A  specific  description  of  the  drugs  or 
treatment  given  (including  surgery), 
dosage,  frequency  of  administration, 
and  a  description  of  the  complications 
or  response  to  treatment  should  be 
obtained.  The  effects  of  treatment  may 
be  temporary  or  long  term.  As  such,  the 
finding  regarding  the  impact  of 
treatment  must  be  based  on  a  sufficient 
period  of  treatment  to  permit  proper 
consideration. 

H.  Orthotic,  prosthetic,  or  assistive 
devices.  Musculoskeletal  Impairments 
should  be  examined  with  and  without 
any  medically  necessary  orthotic, 
prosthetic,  or  assistive  devices  in  place. 
When  an  individual  with  an  impairment 
involving  a  lower  extremity  or 
extremities  uses  a  hand-held  assistive 
device,  the  individual's  ability  to 
ambulate  must  be  evaluated  without  the 
use  of  the  device  to  determine  whether, 
or  the  extent  to  which,  the  Individual  is 
able  to  ambulate  without  assistance.  In 
this  case,  the  requirement  to  use  a  hand- 
held assistive  device  may  impact  on  the 
individual's  functional  capacity  by 
virtue  of  the  fact  that  one  or  both  upper 
extremities  are  not  available  for  such 
activities  as  lifting,  carrying,  pushing, 
and  pulling.  If  there  has  been  an 
amputation,  the  condition  of  the  stump 
should  be  evaluated.  The  medical  basis 
for  the  use  of  any  assistive  device  (e.g., 
Instability,  wealuiess)  should  be 
documented. 

I.  Disorders  of  the  spine,  listed  In 
101.04.  result  In  limitations  because  of 
distortion  of  the  bony  and  ligamentous 
architecture  of  the  spine  and  associated 
Impingement  on  nerve  roots  (including 
the  Cauda  equina)  or  spinal  cord.  Such 
Impingement  on  nerve  tissues  may 
result  from  a  herniated  nucleus 
pulposus  or  other  miscellaneous 
conditions.  Neurological  Impairment 
resulting  from  these  disorders  may 
additionally  be  evaluated  by  referral  to 
the  neurological  listings  In  111.00. 

1.  Herniated  nucleus  pulposus  Is  a 
common  disorder  associated  with  the 
Impingement  of  a  nerve  root,  but  occurs 
Infrequently  In  children.  Nerve  root 
compression  results  In  a  specific 
anatomic  distribution  of  symptoms  and 
signs  depending  upon  the  nerve  root(s) 
compromised. 

2.  Other  miscellaneous  conditions 
that  may  cause  weakness  of  the  lower 
extremities,  sensory  changes,  areflexla, 
trophic  ulceration,  bladder  or  bowel 
incontinence,  and  that  should  be 
evaluated  under  101.04  Include,  but  are 
not  limited  to,  lysomal  disorders, 
metabolic  disorders,  vertebral 
osteomyelitis,  vertebral  fractures  and 
achondroplasia.  Disorders  such  as 


spinal  dysrhaphlsm,  dlastematomyelia, 
and  tethered  cord  syndrome  may  also 
cause  such  abnormalities.  In  these  cases, 
there  may  be  obvious  gait  difficulty  and 
deformity  of  the  lower  extremities  on  a 
neurogenic  basis.  Therefore,  these 
Impairments  should  be  evaluated  on  the 
basis  of  the  neurological  effects  under 
the  criteria  in  111.00. 

J.  Abnormal  curvatures  of  the  spine. 
In  addition  to  the  musculoskeletal 
effects  of  abnormal  curvatures  of  the 
spine  (e.g..  scoliosis,  kyphosis, 
kyphoscoliosis),  which  can  result  in 
impaired  ambulation,  these  conditions 
may  also  adversely  affect  an 
individual's  abiUty  to  breathe  or  may 
result  in  marked  disfigurement  with 
emotional  withdrawal  or  Isolation. 
When  there  Is  Impaired  ambulation, 
evaluation  of  equivalence  may  be  made 
by  reference  to  114.09B.  When  there  is 
respiratory  involvement  or  an  associated 
mental  disorder,  evaluation  may  be 
made  under  103.00  or  112.00,  as    - 
appropriate. 

K.  Under  continuing  surgical 
management,  as  used  in  101.07  and 
101.08,  refers  to  surgical  procedures  and 
any  other  associated  treatments  related 
to  the  efforts  directed  toward  the  salvage 
or  restoration  of  functional  use  of  the 
affected  part..  It  may  Include  such 
factors  as  surgical  complications, 
infections,  or  other  medical 
complications,  related  Illnesses,  or 
related  treatments  that  delay  the 
Individual's  attainment  of  maximum 
benefit  from  therapy. 

L.  After  maximum  benefit  from 
therapy  has  been  achieved  in  situations 
Involving  ft^ctures  of  an  upper 
extremity  (101.07),  or  soft  tissue  Injuries 
(101.08),  i.e..  there  have  been  no 
significant  changes  In  physical  findings 
or  on  medically  acceptable  Imaging 
techniques  for  any  6-month  period  after 
the  last  definitive  surgical  procedure, 
evaluation  must  be  made  on  the  basis  of 
the  demonstrable  residuals,  if  any.  A 
finding  that  101.07  or  101.08  is  met 
must  be  based  on  a  consideration  of  the 
symptoms,  signs,  and  laboratory 
findings  associated  with  recent  or 
anticipated  surgical  procedures  and  the 
resulting  recuperative  periods, 
including  any  related  medical 
complications,  such  as  Infections, 
illnesses,  and  therapies  which  Impede 
or  delay  the  efforts  toward  restoration  of 
function.  Generally,  when  there  has 
been  no  surgical  or  medical  Intervention 
for  a  period  of  6  months  after  the  last 
definitive  surgical  procedure,  i.e., 
maximum  therapeutic  benefit  has  been 
reached,  then  the  symptoms,  signs,  and 
laboratory  findings  associated  with  such 
surgeries,  complications,  and 
recuperative  periods  are  no  longer  the 
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sole  factors  to  be  considered  because 
maximal  medical  restoration  will  have 
been  completed.  Evaluation  at  this  point 
must  be  made  on  the  basis  of  the 
demonstrable  residual  impairment,  if 
any,  as  demonstrated  by  the  symptoms, 
signs,  laboratory  findii^,  and  other 
relevant  evidence. 

M.  When  surgical  proceduns  have 
been  performed,  documentation  should 
include  a  copy  of  the  operative  notes 
and  available  pathology  reports. 

N.  Major  joints  are  the  hip,  knee, 
shoulder,  elbow,  wrist-hand,  or  ankle- 
foot.  The  wrist  and  hand  are  considered 
together  as  one  major  joint,  as  are  the 
ankle  and  foot.. 

O.  Measurements  of  joint  motion  are 
based  on  the  techniques  described  in 
the  chapter  on  the  extremities,  spine, 
and  pelvis  in  the  current  edition  of  the 
'  Guides  to  the  Evaluation  of  Permanent 
Impairment"  published  by  the 
American  Medical  Association. 

101.01    Category  of  Impairments, 
Musculoskeletal 

1 01 .02  Deficit  of  musculoskeletal 
function  of  a  major  jointfs)  (due  to  any 
cause):  Characterized  by  gross 
anafomical  deformity  (e.g.,  subluxation, 
contracture,  bony  or  fibrous  ankylosis, 
instability)  and  chronic  joint  pain  and 
stiffness  with  signs  of  limitation  of 
motion  or  other  abnormal  motion  of  the 
affected  joint(s),  and  Endings  on 
medically  acceptable  imaging 
techniques  of  joint  space  narrowing, 
bony  destruction,  or  ankylosis  of  the 
affected  joint(s).  With: 

A.  Invoh'f>ment  of  one  major  weight- 
bearing  joiiit  (i.e..  hip,  knee,  or  ankle- 
foot),  resulting  in  inability  to  ambulate 
effectively,  as  defined  in  lOl.OOBl; 

or 

B.  Involvement  of  one  major  joint  in 
each  upper  extremity  (i.e..  shoulder, 
elbow,  or  wrist-hand),  resulting  in 
inability  to  perform  fine  and  gross 
movements  effectively,  as  defined  in 
101.0032. 

101.03  Reconstructive  surgery  or 
surgical  arthrodesis  of  a  major  weight- 
bearing  joint,  with  inability  to  ambulate 
effectively,  as  defined  in  lOl.OOBl,  and 
return  to  effective  ambulation  did  not 
occur,  or  is  not  expected  to  occur, 
within  12  months  of  onset. 

101.04  Disorders  of  the  spine  (e.g., 
lysomal  disorders,  metabolic  disorders, 
vertebral  osteomyelitis,  vertebral 
fracture,  achondroplasia)  resulting  in 
compromise  of  a  nerve  root  (including 
the  Cauda  equina)  or  the  spinal  cord, 
with  evidence  of  nerve  root 
compression  characterized  by  anatomic 
distribution  of  pain,  limitation  of 
motion  of  the  spine,  motor  deficit 


(atrophy  or  muscle  weakness) 
accompanied  by  sensory  or  reflex  loss 
and,  if  there  is  involvement  of  the  lower 
back,  positive  straight-leg  raising  test 
(sitting  and  supine). 

101.05  Amputation. 

A.  Both  hands; 
or 

B.  One  or  both  lovtrer  extremities  at  or 
above  the  tarsal  region,  with  inability  to 
ambulate  effectively,  as  defined  in 
lOl.OOBl,  due  to  stump  complications 
which  have  lasted  or  are  expected  to  last 
for  at  least  12  months  from  onset; 

or 

C.  One  hand  and  one  lower  extremity 
at  or  above  the  tarsal  region,  with 
inability  to  ambulate  effectively,  as 
defined  in  lOl.OOBl,  without  an 
obligatory  hand-held  assistive  device; 

or 

D.  Heraipelvectomy  or  hip 
disarticulation  with  amputation  of  the 
other  lower  extremity  at  or  above  the 
tarsal  region. 

101 .06  Fracture  of  the  femur,  tibia, 
pelvis,  or  one  or  more  of  the  tarsal 
bones.  With: 

A.  Solid  union  not  evident  on 
medically  acceptable  imaging 
techniques,  and  not  clinically  solid, 
when  such  determination  is  feasible: 

and 

B.  Inability  to  ambulate  effectively,  as 
defined  in  lOl.OOBl,  and  return  to 
effective  ambulation  did  not  occur  or  is 
not  expected  to  occur  within  12  months 
of  onset. 

1 01 .07  Fracture  of  an  upper 
extremity  with  nonimion  of  a  fracture  of 
the  shaft  of  the  humerus,  radius,  or 
ulna,  imder  continuing  surgical 
management  directed  toward  restoration 
of  functional  use  of  the  extremity,  and 
such  function  was  not  restored  or 
expected  to  be  restored  within  12 
months  after  onset. 

101.08  Soft  tissue  injury  (e.g.,  bums) 
of  an  upper  or  foWer  extremity,  trunk, 
face,  or  head  under  continuing  surgical 
management  directed  toward  the 
salvage  or  restoration  of  major  function, 
and  such  major  function  was  not 
restored  or  expected  to  be  restored 
within  12  months  after  onset. 

11.  Listing  114.00,  Immune  System,  of 
part  B  of  appendix  1  of  subpart  P  of  part 
404  is  amended  by  revising  the  first  and 
sixth  paragraphs  of  114.006,  by  revising 
114.0OC2,  and  by  adding  new  114.00E 
to  read  as  follows: 

114.00    Immune  System 

•        •        •        •        • 

B.  Dysregulation  of  the  immune 
system  may  result  in  the  development  of 
a  connective  tissue  disorder.  Qninective 


tissue  disorden  include  several  chronic 
multisystem  disordera  that  differ  in 
their  clinical  manifestation,  course,  and 
outcome.  These  disordera  are  described 
in  part  A,  14.00B;  inflammatory  arthritis 
is  also  described  in  114.00E. 

•  •        •        •        • 

In  children  the  impairment  may  affect 
growth,  development,  attainment  of  age- 
appropriate  skills,  and  performance  of 
age-appropriate  activities.  The 
limitations  may  be  the  result  of  severe 
loss  of  function  in  a  single  organ  or 
body  system,  or  lesser  degrees  of 
functional  loss  in  two  or  more  organs/ 
body  systems  associated  with  significant 
constitutional  symptoms  and  signs  of 
severe  fatigue,  fever,  malaise,  and 
weight  loss,  joint  pain,  and  stiffiiess.  We 
use  the  term  "severe"  in  these  listings 
to  describe  medical  severity;  the  term 
does  not  have  the  same  meaning  as  it 
does  when  we  use  it  in  connection  with 
a  finding  at  the  second  step  of  the 
sequential  evaluation  processes  in 
§§404.1520,  416.920.  and  416.924. 

C.  Allergies,  growth  impairments  and 
Kawasaki  disease. 

•  •        •        *        • 

2.  If  growth  is  affected  by  the  disorder 
or  its  treatment  by  immunosuppressive 
drugs,  100.00,  Growth  impairment,  may 
apply.  Many  children  may  have  growth 
impairment  as  a  result  of  the 
inflammatory  arthrititfes  because  of  the 
diseases'  potential  effects  on  the 
immature  skeleton,  open  epiphyses,  and 
young  cartilage  and  bone.  In  such 
situations,  the  growth  impairment 
should  be  evaluated  under  100.00. 

•  •        •        •        • 

E.  Inflammatory  arthritis  (114.09) 
includes  a  vast  array  of  disordera  which 
differ  in  cause,  couree,  and  outcome. 
For  example,  in  children  inflammatory 
spondyloarthropathies  include  juvenile 
ankylosing  spondylitis,  reactive 
arthropathies,  psoriatic  arthropathy,  and 
Behcet's  disease,  as  well  as 
undifferentiated  spondylitis. 
Inflammatory  arthritis  of  peripheral 
joints  likewise  comprises  many 
disorders,  including  juvenile 
rheumatoid  arthritis,  Sjogren's 
syndrome,  psoriatic  arthritis,  crystal 
deposition  disordera,  and  Lyme  disease. 
However,  all  the  chronic  forms  (i.e., 
disordera  that  are  expected  to  last 
clinically  for  at  least  12  months)  have 
the  potential  to  result  in  functional  loss 
that  may  preclude  a  child  from 
-  functioning  independently, 
appropriately,  and  effectively  in  an  age- 
appropriate  manner.  Clinically, 
inflammation  of  major  joints  may  be  the 
dominant  problem  causing  difficulties 
with  ambulation  or  fine  and  gross 
movements,  or  the  arthritis  may  involve 
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other  joints  or  cause  less  restriction  of 
age-appropriate  ambulation  or  other 
movements  but  be  complicated  by  extra- 
articular featiues  which  cumulatively 
result  in  functional  deficit.  When 
deformity  without  ongoing 
inflammation  is  thi  dominant 
manifestation  of  the  impairment,  it 
should  be  evaluated  under  101.02,  or,  if 
there  has  been  surgical  reconstruction, 
101.03. 

1.  Because  the  manifestations  of 
inflammatory  connective  tissue  diseases 
in  children  are  modified  by  such  factora 
as  the  child's  limited  antigenic  exposure 
and  immune  reactivity,  the  acute 
inflammatory  connective  tissue  diseases 
must  be  differentiated  from  each  other 
in  order  to  evaluate  duration  factora  and 
responses  to  specific  treatments. 
Chronic  conditions  must  be 
differentiated  from  short-term  reveraible 
disordera,  and  also  from  other 
connective  tissue  diseases. 

2.  In  114.09A,  the  term  major  joints 
refera  to  the  hip,  knee,  shoulder,  elbow, 
wrist-hand,  and  ankle-foot.  The  wrist 
and  hand  are  considered  together  as  one 
major  Joint,  as  are  the  ankle  afid  foot. 

3.  Tne  terms  inability  to  ambulate 
effectively  and  inability  to  perform  fine 
and  gross  movements  effectively  in 
114.09A  have  the  same  meaning  as  in 
lOl.OOBl  and  101.00B2. 

4.  Inability  to  ambulate  effectively  is 
implicit  in  114. 09B.  Even  though 
children  who  demonstrate  the  findings 
of  114. 09B  will  not  ordinarily  require 
bilateral  upper  limb  assistance,  the 
required  ankylosis  of  the  cervical  and 
dorsolumbar  spines  will  result  in 
inability  to  see  ahead  and  to  the  side. 

5.  As  in  114.02  through  114.06,  extra- 
articular findings  of  an  inflammatory 
arthritis  may  satisfy  the  criteria  for  an 
involved  extra-articular  body  system, 
and  should  be  evaluated  under  114. 09C. 
Extra-articular  findings  of  lesser  severity 


should  be  evaluated  under  114.09D  and 
114.09E.  Commonly  occurring  extra- 
articular impairments  include 
keratoconjunctivitis  sicca,  uveitis, 
iridocyclitis,  pleuritis,  pulmonary 
fibrosis  or  nodules,  restrictive  limg 
disease,  pericarditis,  myocarditis, 
cardiac  arrhythmias,  aortic  valve 
insufficiency,  coronary  arteritis, 
Raynaud's  phenomena,  systemic 
vasculitis,  amyloidosis  of  the  kidney, 
chronic  anemia,  thrombocytopenia, 
hyperaplenism  with  compromised 
immune  competence  (Felty's 
syndrome),  peripheral  neuropathy, 
radiculopathy,  spinal  cord  or  cauda 
equina  compression  with  sensory  and 
motor  deficit,  and  heel  enthesopathy 
with  functionally  limiting  pain. 

6.  The  fact  that  a  child  is  dependent 
on  steroids,  or  any  other  drug,  for  the 
control  of  the  adverae  effects  of  an 
inflammatory  arthritis  is,  in  and  of 
itself,  insufficient  to  find  disability. 
Advances  in  the  treatment  of 
inflammatory  connective  tissue  disease 
and  in  the  administration  of  steroids  for 
its  treatment  have  corrected  some  of  the 
previously  disabling  consequences  of 
continuous  steroid  use.  Therefore,  each 
case  must  be  evaluated  on  its  own 
merits,  taking  into  consideration  the 
severity  of  the  underlying  impairment 
and  any  adverae  effects  of  treatment. 

12.  A  new  listing  114.09  is  added  to 
read  as  follows: 

114.09    Inflammatory  arthritis. 
Documented  as  described  in  114.00E, 
with  one  of  the  following: 

A.  History  of  joint  pain,  sweUing,  and 
tenderness,  and  signs  on  current 
physical  examination  of  joint 
inflammation  or  deformity  in  two  or 
more  major  joints  resulting  in  inability 
to  ambulate  effectively  or  inability  to 
perform  fine  and  gross  movements 
effectively,  as  defined  in  114.00E3  and 
lOl.OOBl  and  B2. 


or 

B.  Ankylosing  spondylitis  or  other 
spondyloarthropathy,  with  diagnosis 
established  by  findings  of  unilateral  or 
bilateral  sacroiliitis  (e.g.,  erosions  or 
fusions),  shown  by  medically  acceptable 
imaging  techniques,  with  both: 

1.  History  of  back  pain,  tenderness, 
and  stiffness,  and 

2.  Findings  on  physical  examination 
of  ankylosis  (fixation)  of  the 
dorsolumbar  and  cervical  spines  at  45" 
or  more  of  flexion  measured  from  the 
vertical  position  (zero  degrees). 

or 

C.  With  an  impairment  as  described 
under  the  criteria  in  114.02A. 

or 

D.  Inflammatory  arthritis,  with  signs 
of  peripheral  joint  inflammation  on 
ciurent  examination,  but  with  lesser 
joint  involvement  than  in  A  and  lesser 
extra-articular  findings  than  in  C.  and: 

1.  Significant,  documented 
constitutional  symptoms  and  signs  (e.g., 
joint  pain,  morning  stiffness  of  at  least 

2  houre*  duration,  fatigue,  fever, 
malaise,  weight  loss),  and 

2.  Involvement  of  two  or  more  organs/ 
body  systems  (see  114.00E).  At  least  one 
of  the  organs/body  systems  must  be 
involved  to  at  least  a  moderate  level  of 
severity. 

or 

E.  Inflammatory  spondylitis  or  other 
inflammatory  spondyloarthropathies, 
with  lesser  deformity  than  in  B  and 
lesser  extra-articular  findings  than  in  C, 
with  signs  of  unilateral  or  bilateral 
sacroiliitis  on  medically  acceptable 
imaging  techniques,  and  the  extra- 
articular findings  described  in  114. 09D. 
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DEPARTMENT  OF  LABOR 

Oflic*  of  Labor-Management 
Standarda 

29  CFR  Part  402 
RIN  1294-AA07 

Latwr  Organization  Annual  Financial 
Reporta 

agency:  Office  of  Labor-Management 
Standards.  Office  of  the  American 
Workplace,  Labor. 
ACnow:  Final  rule. 

SUMMARY:  This  final  rule  revises  the 
regulations  pertaining  to  the  filing,  by 
labor  organizations,  of  annual  financial 
reports  required  by  the  Labor- 
Management  Reporting  and  Disclosure 
Act  of  1959,  as  amended  (hereinafter  the 
LMRDA),  and  revises  the  annual 
financial  reporting  forms,  Forms  LM-2, 
LM-3.  and  LM-4,  which  are  prescribed 
by  the  Secretary  to  implement  the 
LMRDA  reporting  requirements  and 
incorporated  by  reference  in  the 
applicable  regulations.  The  regulations 
and  annual  reporting  forms  which  are 
revised  by  this  final  rule  were 
estabhshed  in  two  final  rules  issued  on 
October  30, 1992,  which  were  to  become 
effective  on  December  31, 1994.  The 
major  revisions  made  by  this  final  rule 
are  the  rescission  of  the  requirement 
that  labor  organizations  report  certain 
expenditures  by  functional  categories, 
and  the  rescission  of  the  option  to 
complete  the  reporting  forms  on  either 
.  the  cash  or  the  accrual  basis  of 
accounting  and  the  reinstatement  of  the 
previous  requirement  that  the  forms  be 
completed  on  the  cash  basis  of 
accoimting.  This  rule  also  eUminates 
Form  LM-lA.  on  which  labor 
organizations  report  changes  in  their 
constitutions  and  bylaws  or  changes  in 
certain  practices  or  procedures  reported 
on  Form  LM-1.  and  makes  a  number  of 
other  changes  in  the  reporting 
requirements,  forms,  and  instructions. 
EFFECTIVE  DATE:  December  31, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Kay 
H.  Oshel,  Chief,  Division  of 
Interpretations  and  Standards,  Office  of 
Labor-Management  Standards,  Office  of 
the  American  Workplace,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW..  room  N-5605. 
Washington,  DC  20210.  (202)  219-7373. 
This  is  not  a  toll-fi«e  niunber. 
SUPPLEMENTARY  INFORMATION:  The 
following  is  the  outline  of  this 
discussion. 

I.  Background  and  Overview 
D.  Comments  on  the  Proposal 
A.  Rescission  of  the  Functional  Reporting 
Requirement 


B,  Rescission  of  the  Cash/ Accrual 
Reporting  Option  and  Reinstatement  of 
the  Cash  Reporting  Requirement 

C  Retention  of  New  Fonn  LM-4  with 
Ceiling  of  SlO.OOO  and  Increase  in  Form 
LM-3  Ceiling  to  S200,000 

D.  New  Questions 

B.  Elimination  of  Fonn  LM-1  A 

F.  Incorporation  of  Department's  Positions 
on  Certain  Reporting  Requirements 

G.  Other  Proposed  Changes 

H.  General  Cismments  on  the  NPRM 
m.  Additional  Recommendations  in  the 
Comments 

IV.  Changes  to  the  Proposed  Reporting  Forms 

and  Instructions 

A.  Form  LM-2 

B.  Form  LM-3 
C  Form  LM-4 

V.  Administrative  Notices 

A.  Executive  Order  12866 

B.  Regulatory  Flexibility  Act 
C  Paperwork  Reduction  Act 

L  Background  and  Overriew 

Section  201(a)  of  the  Labor- 
Management  Reporting  and  Disclosure 
Act  of  1959.  as  amended  (Pub.  L.  8&- 
257.  73  Stat,  519)  (LMRDA),  requires 
each  covered  labor  organization  to  adopt 
a  constitution  and  bylaws  and  to  file  a 
copy  with  the  Secretary  of  Labor,  at  the 
time  it  becomes  subject  to  the  LMRDA, 
along  with  a  report,  signed  by  its 
president  and  secretary  or 
corresponding  principal  officers, 
containing  information  relating  to  its 
organiza'don  and  to  the  provisions  made 
and  procedures  followed  with  respect  to 
certain  matters.  Section  201(a)  also 
requires  each  covered  labor  organization 
to  report  any  changes  in  that 
information  to  the  Secretary  at  the  time 
it  files  the  annual  financial  report 
reouired  by  LMRDA  section  201(b). 

Section  201(b)  of  the  LMRDA  requires 
each  covered  labor  organization  to  file 
annually  with  the  Secretary  of  Labor  a 
financid  report,  signed  by  its  president 
and  treasurer  or  corresponding  principal 
officers,  containing  information  in  the 
detail  necessary  to  disclose  accurately 
its  financial  condition  and  operations 
for  the  preceding  fiscal  year. 

The  Secretary  of  Labor  has  delegated 
authority  imder  the  LMRDA  to  the 
Assistant  Secretary  for  the  American 
Workplace.  See  Secretary's  Order  No.  2- 
93  (58  FR  42578.  August  10. 1993). 

The  requirements  of  LMRDA  sections 
201(a)  and  201(b)  apply  to  all  labor 
organizations  in  the  private  sector.  In 
addition,  section  1209(b)  of  the  Postal 
Reorganization  Act  (Pub.  L.  91-375,  84 
Stat.  737)  makes  the  LMRDA  applicable 
to  labor  organizations  which  represent 
employees  of  the  U.S.  Postal  Service. 
Finally,  the  Department's  regulations,  at 
29  CFR  458.3,  which  implement  the 
provisions  of  the  Civil  Service  Reform 
Act  of  1978  (Pub.  L  95-454,  92  Stat. 


1192)  and  the  Foreign  Service  Act  of 
1980  (Pub.  L.  96-465,  94  Stat.  2140) 
relating  to  standards  of  conduct  for 
Federal  sector  labor  organizations,  5 
U.S.C.  7120  and  22  U.S.C.  1017. 
respectively,  extend  the  LMRDA 
reporting  requirements  to  labor 
organizations  which  represent  certain 
employees  of  the  federal  government. 

^tion  208  of  the  LMRDA  authorizes 
the  Secretary  to  issue,  amend,  and 
rescind  rules  prescribing  the  form  and 
publication  of  the  information  and 
annual  financial  reports  required  by 
sections  201(a)  and  201(b),  and  to 
provide  simplified  reports  for  labor 
organizations  for  whom  the  Secretary 
finds  that  by  virtue  of  their  size  a 
detailed  report  would  be  unduly 
burdensome. 

The  Secretary  has  prescribed  in  the 
regulations  at  29  CFR  402.2  and  402.3 
that  the  information  required  by 
LMRDA  section  201(a)  be  filed  on  Form 
LM-1.  The  Secretary  has  prescribed,  in 
the  ourently  appUcable  regulations  at 
29  CFR  402.4,  that  Form  LM-IA  be  filed 
by  labor  organizations  to  update  the 
information  filed  in  Form  LM-1  and  to 
transmit  copies  of  revised  constitutions 
and  bylaws.  With  regard  to  the  annual 
financial  reports,  in  the  currently 
applicable  regulations  at  29  CFR  403.3 
and  403.4(a),  the  Secretary  has 
prescribed  Form  LM-2  for  labor 
organizations  with  total  annual  receipts 
of  $100,000  or  more  and  simplified 
Form  LM-3  for  labor  organizations  with 
total  annual  receipts  of  less  than 
$100,000.  (The  currently  applicable 
regulations  at  29  CFR  403.4(b)  also 
provide  that  for  a  labor  organization 
which  has  no  assets,  fiabilities,  receipts, 
or  disbursements,  the  parent  national  or 
international  labor  organization  may 
fulfill  that  organization's  reporting 
obligation  by  filing  basic  information  on 
its  behalf  in  a  simplified  format.  That 
provision  is  not  affected  by  this  final 
rule.) 

On  April  17. 1992.  the  Department  of 
Labor  pubhshed  a  proposed  rule  in  the 
Federal  Register,  57  FR  14244.  to  revise 
the  regulations  implementing  the  labor 
organization  annual  financial  reporting 
requirements  of  the  LMRDA  and  to 
revise  the  aimual  financial  reporting 
forms  and  instructions  prescribed  by  the 
Secretary  and  incorporated  by  reference 
in  the  regulations.  In  particular,  the 
Department  proposed  to  make  two 
major  changes  in  the  reporting 
requirements  of  Forms  LM-2  and  LM- 
3.  The  first  major  proposed  change 
required  labor  organizations  to  utilize 
functional  categories  to  report  their 
expenses  in  addition  to  the  object  class 
categories  currently  used  in  Forms  LM- 
2  and  LM-3.  (Object  class  categories 
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represent  actual  financial  transactions 
such  as  payments  for  officer  salaries  or 
rent;  functional  reporting  requires  that 
the  actual  expenditures  be  allocated 
among  activities  and  programs,  such  as 
collective  bargaining  or  organizing.)  The 
second  major  proposed  change  would 
have  required  labor  organizations  to 
report  financial  information  on  an 
accrual  basis  using  generally  accepted 
accotinting  principles  (GAAP)  rather 
than  the  current,  predominantly  cash, 
basis  of  accoimting. 

In  addition,  the  Department  proposed 
to  raise  the  ceiling  for  filing  the 
simpUfied  Form  IAI-3  from  the  current 
$100,000  in  total  annual  receipts  to 
$200,000  and  substantially  increase  the 
reporting  required  in  Form  LM-3. 
Finally,  the  Department  asked  for 
comments  on  whether  an  additional 
abbreviated  reporting  form  should  be 
developed  for  very  small  labor 
organizations. 

On  September  10, 1992,  the 
Department  published  another  proposed 
rule  in  the  Federal  Register,  57  FR 
41634,  to  further  revise  the  LMRDA 
reporting  regulations  and  to  issue  an 
abbreviated  labor  organization  financial 
report.  Form  LM-4.  for  labor 
organizations  with  total  annual  receipts 
of  less  than  $10,000. 

On  October  30, 1992,  the  DepaJtment 
published  two  final  rules  in  the  Federal 
Register,  57  FR  49292  and  57  FR  49356. 
The  first  final  rule  revised  the 
regulations  implementing  the  LMRDA 
labor  organization  reporting 
requirements,  and  revised  Forms  LM-2 
and  LM-3;  the  second  final  rule  further 
revised  the  regulations  and  issued  the 
new  Form  LM-4.  The  final  rules 
adopted  the  proposed  rules  and  forms 
with  some  modifications,  including  the 
functional  reporting  requirement.  "The 
major  change  from  the  proposed  rules 
and  forms  was  that  the  final  rules 
allowed  labor  organizations  the  option 
of  completing  the  forms  on  either  the 
accrual  or  the  cash  basis  of  accounting. 
The  effective  date  of  the  final  rules  was 
December  31, 1993.  Thus,  labor 
organization  financial  reports  covering 
fiscal  years  begiiming  on  and  after 
January  1, 1993  would  have  had  to  be 
completed  on  the  newly  revised  forms. 

Subsequent  to  publication  of  the 
October  30, 1992  final  rules,  the 
Department  received  many  comments 
and  questions  from  labor  organizations 
and  accoimtants  concerning  their 
difficulties  in  adopting  recordkeeping 
and  accounting  systems  to  romply  with 
the  new  reporting  requiremdnts.  In 
addition,  the  Department  itself  found 
that  the  short  time  period  for 
implementation  made  it  more  difficidt 
than  anticipated  to  prepare  staff  to 


respond  to  inquiries  and  to  develop 
educational  and  compliance  assistance 
materials  for  labor  organizations. 
Consequently,  on  February  19. 1993.  the 
Department  published  a  proposed  rule 
in  the  Federal  Register,  58  FR  9418.  to 
extend  the  effective  date  of  the  final 
rules  for  one  year,  to  December  31. 
1994.  The  proposal  was  made  in  order 
to  alleviate  the  compliance  problems 
associated  with  the  short  time  period 
provided  by  the  effective  date  set  in  the 
final  rules  of  October  30, 1992.  "ITie 
proposal  was  also  made  in  order  to 
allow  the  Department  time  to  reevaluate 
the  final  rules  to  determine  whether 
modification  or  rescission  of  some  or  all 
of  the  revisions  made  by  those  rules 
would  be  appropriate.  A  30-day 
comment  period  was  provided. 

On  May  12, 1993,  the  Departihent 
published  a  final  rule  postponing  the 
effective  date  of  the  October  30, 1992 
rules  for  one  year.  The  notice  discussed 
a  number  of  the  problems  which  labor 
organizations  were  having  in  attempting 
to  comply  with  the  functional  reporting 
requirement  and  the  Department's 
difficulties  in  providing  guidance  and 
compliance  assistance. 

After  completing  the  reevaluation  of 
the  October  30, 1992  final  rules,  the 
Department  published  a  notice  of 
proposed  rulemaking  (NPRM)  on 
September  23, 1993.  The  NPRM 
proposed  to  (1)  rescind  the  requirement 
that  labor  organizations  report  certain 
expenditures  in  functional  categories, 
and  (2)  rescind  the  option  to  complete 
the  reports  on  either  the  accrual  or  the 
cash  basis  and  reinstate  the  requirement 
to  report  on  the  cash  basis.  These 
proposed  revisions  to  the  final  rules  of 
October  30, 1992  would  have  the  effect 
of  retaining  the  general  format  and 
scope  of  the  LN^RDA  labor  organization 
reporting  requirements  as  they  have 
been  since  1960. 

The  Department  also  proposed  to 
retain  the  new  abbreviated  Form  LM-4 
for  small  labor  organizations  with  total 
annual  receipts  of  less  than  $10,000,  to 
retain  the  increase  in  the  ceiling  for 
eligibility  to  file  simplified  Form  LM-3 
fiom  $100,000  to  $200,000.  and  to 
modify  the  information  required  to  be 
reported  on  both  Forms  LM-3  and  LM- 
4.  Finally,  the  Department  proposed  a 
number  of  other  changes  to  the  labor 
organization  reporting  forms  and 
regulations. 

First,  in  order  to  enhance  disclosure, 
(1)  proposed  Forms  LM-2.  LM-3.  and 
LM-4  had  a  new.item  for  reporting  the 
number  of  members,  (2)  proposed  Forms 
LM-2  and  LM-3  had  new  items  for 
reporting  whether  any  officers  had  paid 
positions  in  other  labor  organizations  or 
employee  benefit  plans,  whether  an 


outside  audit  was  conducted,  and 
whether  the  labor  organization  had  a 
poUtical  action  committee  fund;  and  (3) 
proposed  Form  LM-2  had  a  new 
schedule  for  reporting  details  on  office 
and  administrative  expenses. 

Second,  the  instructions  for  proposed 
Forms  LM-2  and  LM-3  were  revised  to 
incorporate  the  Department's  position 
on  several  reporting  requirements,  such 
as  the  reporting  of  travel  advances  as 
loans  imder  certain  conditions,  the 
reporting  of  all  labor  organization 
special  hmds.  including  funds  of 
poUtical  action  committees  unless 
financial  reports  on  those  funds  are  filed 
with  another  Federal  or  state  agency, 
and  the  reporting  of  lost  time  payments 
as  disbursements  to  employees. 

Third,  the  Department  proposed  to 
revise  the  reauirements  for  reporting 
changes  in  labor  organization 
constitutions  and  bylaws  and  in  their 
practices  and  procedures  with  respect  to 
certain  matters.  Under  the  present 
regulations,  when  a  labor  organization 
has  changes  to  report,  it  must  file  Form 
LM-IA  at  the  time  it  files  its  annual 
financial  report  to  (1)  transmit  dated 
copies  of  its  revised  constitution  and 
bylaws,  and/or  (2)  report  changes  in  the 
practices  and  procedures  enumerated  in 
LMRDA  section  201(a)(5)  (A)  through 
(M)  (previously  reported  in  Item  18  of 
Form  LM-1  and  Item  10  of  Form  LM- 
IA)  which  are  not  contained  in  its 
constitution  and  bylaws.  Under  the 
proposed  rule,  Form  LM-IA  is 
eliminated;  when  a  labor  organization 
has  changes  to  report,  it  must  (1)  file 
dated  copies  of  its  revised  constitution 
and  bylaws  with  its  aimual  financial 
report,  and/or  (2)  file  an  amended  Form 
LM-1,  at  the  time  it  files  its  annual 
financial  report,  to  report  changes  in  the 
practices  and  procedures  enumerated  in 
LMRDA  section  201(a)(5)  (A)  through 
(M)  (previously  reported  in  Item  18  of 
Form  LM-1  and  Item  10  of  Form  LM- 
IA)  which  are  not  contained  in  its 
constitution  and  bylaws.  The  proposed 
rule  did  not  change  the  provision  which 
allows  a  parent  body  to  file,  on  behalf 
of  its  subordinate  bodies,  copies  of  a 
uniform  constitution  and  bylaws  to 
which  those  subordinate  bodies  are 
subject. 

Ine  Department  proposed  to  make 
these  changes  effective  on  December  31, 
1994,  so  that  covered  labor 
organizations  would  be  required  to  use 
the  newly  revised  Forms  LM-2,  LM-3, 
and  LM-4  for  reports  covering  fiscal 
years  beginning  on  or  after  January  1, 
1994.  In  the  Department's  view,  this 
would  provide  sufficient  time  for  labor 
organizations  to  make  any  necessary 
preparations  for  complying  with  the 
proposed  new  reporting  requirements 
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because  tbe  reportiDg  rbATtgna  would 
reqiiire  minimal,  if  any,  chuigB  in  tba 
racords  which  labor  oiganizatians  now 
maintain  to  comply  with  the  currmtly 
applicable  caporting  raqulremaots  of 
Forms  LM-2  and  LM-3. 

Public  commant  oo  the  pn^Kiaed  rule 
was  invited,  vritb  the  commant  period 
ending  on  October  25. 1993.  Tbe 
coouDants  and  tba  Departmant's 
responses  are  discuaead  below.  The 
Department  has  decided  to  adopt  all  the 
proposed  revisions  in  tbe  NPRM  of 
September  23, 1993  with  the 
modifications  discusaed  below. 

n.  Comments  on  the  Propaaal 

Fifteen  comntRnts  wwre  recervad  from 
the  public.  (Two  of  these  comments 
wera  received  on  October  26,  one  day 
after  the  end  of  the  comment  period,  but 
were  nevertheless  considered.  Two 
additional  comments  were  received  over 
a  week  later  and  were  not  considered.) 
The  following  eleven  labor 
organizations  submitted  comments: 
— AFI^-OO; 

— Seaferers  International  Union; 
— International  Ladies'  Garment 

Workers'  Union; 
— Utility  Workers  Union  of  America; 
— United  Food  &  Commercial  Workers 

International  Union; 
— ^Aluminum,  Brick  k  Glass  Workers 

International  Union; 
— Intematimial  CJiemical  Workers 

Union; 
—International  Asaodation  of  Fire 

Fighters; 
— Sheet  Metal  Workers'  International 

Association; 
—American  Foatal  Workws  Unitm;  and 
—Sign  k  Pictorial  Painters  Local  Union 

550. 

Two  comments  were  received  from 
the  following  accouitting  firms: 
— ^Potter  &  Company;  and 
— ^Daniel  A.  Winters  k  Company. 

Finally,  two  comments  were  received 
from  the  following  organizations: 
— ^Public  Citizen  Litigation  Group;  and 
—National  Right  to  Work  Foundation. 

The  Department  has  carefully 
reviewed  and  considered  all  statements 
made  in  the  comments  in  developing 
this  final  rule.  The  following  is  a 
simimary  of  the  comments  and  the 
DepartmenVs  responses. 

A.  Rescission  of  the  Functional 
Reporting  Requirement 

The  first  major  change  to  Um  final  rule 
of  October  30, 1992  propoaed  in  the 
NPRM  of  September  23. 1993  was  to 
rescind  the  functjooal  reporting 
requiremaot  Of  the  thiitoen 
organizationa  which  comiBented  on  this 
issue.  t%welve  supported  tbe  {wopoaed 


rescission,  either  with  specific 
comments  or  with  general  statements 
supporting  the  changes  propoaed  in  the 
NPRM  of  September  23, 1993.  Several  of 
thaae  conunents  refaned  to  their  earlier 
comments  opposing  the  fanctionel 
reporting  requirranent  propoaed  in  the 
NPRM  of  April  17, 1992  (and 
subaequently  adopted  in  the  final  rule  of 
October  30, 1992). 

One  organization  opposed  the 
proposed  reeciasion.  This  organisation 
made  a  munber  of  goieral  asaerticns 
regarding  the  benefits  of  the  functional 
reporting  required  by  the  final  rule  of 
October  30. 1992.  and  took  isaue  with 
the  Department's  conclusion  in  the 
NPRM  of  September  23. 1993  that  the 
claimed  benefits  of  that  functional 
reporting  requirement  are  uncertain, 
especially  with  regard  to  the  actual 
significance  of  that  information  in 
fostering  union  democracy  (as  opposed 
to  assisting  non-members  in  exercising 
their  individual  rights).  58  FR  49675- 
7a 

The  NPRM  set  fotth  the  reescHis  for 
the  Department's  conclusion  that  the 
benefits  and  utiUty  of  the  functional 
reporting  required  by  the  October  30. 
1992  final  rule  were  questionable.  That 
discussion  contained  facts  and  analysis 
based  upon  not  only  the  detailed 
comments  from  the  public  which 
opposed  the  functional  reporting 
requirement  when  it  was  originally 
pruposad,  but  also  tbe  Department's 
experience  in  attempting  to  implement 
that  requirement.  In  contrast,  the 
comment  which  opposed  the  rescission 
of  the  functional  reporting  requirement 
did  not  provide  specific  fects  or 
analyses  either  to  support  its  asswtions 
regaidlng  the  benefit  of  the  functional 
reporting  required  by  the  October  30, 
1992  final  rule,  or  to  counter  the  facts 
and  analysis  set  forth  in  the  NPRM  of 
September  23, 1993. 

This  organization  also  stated  that  the 
Department  has  not  explained  "why 
union  members  should  receive  less 
valuable  information  from  'their*  labor 
organization  than  flecir  requires  for 
nonmembers."  (In  Commujucation 
Workers  of  America  v.  fiedt.  487  U.S. 
735  (1988),  a  caae  involving  the 
National  Labor  Relations  Act  (NLRA). 
which  is  administered  by  the  National 
Labor  Relations  Board  (NLRB).  the 
Supreme  Court  held  (as  described  in 
this  organization's  comment)  that  "a 
labor  organizaticm  which  has  a  union 
security  clause  may  not  exact  more  from 
objecting  employees  than  the  costa  of 
activities  germane  to  collective 
bargaining,  contract  administiHtion,  and 
grievance  adjustmenL"  Under  Beck  and 
related  rxilings,  labor  organizations  must 
provide  infonnation  to  noo-meBibers 


regardina  expenditurea  which  are 
chargeable  to  ol^ecting  non-mend)ers 
and  those  which  are  nonchargeeble.) 

However,  aa  stated  above  and  in  the 
NPRM  of  September  23, 1993,  there  are 
a  number  of  aarioua  questiona  regarding 
the  issue  of  how  valuable  tbe 
infonnation  required  by  the  final  rule  of 
October  30, 1992  would  in  fact  be,  and 
no  comments  were  received  which 
contained  fiacts  or  analyses  to  support 
the  claimed  value  of  tlut  information. 

In  addition,  to  the  extent  that  this 
organization's  statement  quoted  above 
implies  that  the  final  rule  of  October  30. 
1992  would  in  fact  provide  members 
with  the  same  (or  equally  valuable) 
information  which  unions  are  required 
to  provide  non-members  under  Beck, 
that  final  rule  of  October  30. 1992  itself 
clearly  states  that  this  is  not  the  case: 

*  *  *  the  Department  did  not  intend  to 
imply  that  the  purpose  of  the  functional 
reporting  (required  in  the  proposed  nilel  was 
to  implement  Beck.  In  the  Department's 
view,  it  would  be  Impractical  to  require  on 
Forms  LM-2/3  that  expenditures  be  repcrtad 
in  terms  of  whether  they  are  charnable  to 
objecting  noiunember  employ eec  because  this 
would  require  frequent  modificatioa  of  the 
categories  contained  in  the  reporting  tonns  in 
response  to  decisions  of  the  courts  and  the 
NLRB,  and  because  some  functional 
categories  may  contain  both  char^geable  and 
noochargeable  expenditures,  in  Addition,  the 
Department  believes  that^adsioas  regarding 
the  chai^geability  of  axpeiiditures  are  the 
province  of  the  courts  and  the  NLRB. 

A  number  of  comments  correctly  observed 
that  the  functional  categories  in  the  proposed 
rule  are  not  necessarily  consistent  with  the 
categones  that  have  been  and  may  be 
required  by  the  courts  and  the  NLRB.  and 
that  infonnation  provided  on  Forms  LM-2/3 
will  not  substitute  for  the  notice  to  objecting 
nonmember  employees  that  is  required  by 
Beck  and  the  other  Court  decisions.  57  FR 
49284. 

Thus,  as  recognized  in  the  final  rule 
of  October  30, 1992,  Beck  deals  with  the 
NLRA,  which  is  administered  by  the 
NLRB,  and  the  Department  is  not  in  a 
position  to  implement  directly  or 
indirectly  the  NLRA  or  BecJc. 

This  organization  also  stated  that  the 
"Department  seems  to  believe  union 
members  need  to  know  how  their  dues 
money  is  spent,  throu^  functional 
accounting,  only  if  thero  is  a  'imion 
security'  agreement  in  place."  This 
statement  is  apparently  based  on  a 
misintwpretation  of  this  discussion  of 
union  security  clauses  in  the  NPRM  of 
September  23, 1993  at  58  FR  49877. 
That  discussion  dealt  with  a  statement 
in  the  final  rule  of  October  30. 1992, 
made  in  response  to  comments 
concerning  the  costs  of  functional 
reporting,  that  "the  costs  of  functional 
repofting*  *  'should  not  be 
exaggerated*  •  *  fsince)  some  form  of 
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functional  reporting  is  already  required 
of  many  labor  organizations  under 
Supreme  Court  decisions,"  i.e.,  those 
labor  organizations  with  tmion  security 
clauses.  The  point  made  in  the  NPRM 
of  September  23, 1993  is  that  the 
response  to  the  concerns  about  the  costs 
of  functional  reporting  contained  in  the 
October  30, 1992  final  rule  was 
inadequate;  as  stated  therein:  (1)  There 
was  "no  indication  in  the  record  of  how 
many  labor  organizations  have  tmion- 
security  clauses;"  (2)  it  is  not  clear  that 
the  number  of  labor  organizations  with 
union  security  clauses  is  relevant 
because  "[t]  he  fact  that  a  labor 
organization  is  already  subject  to  one 
type  of  functional  reporting  does  not 
necessarily  mean  that  the  difficulties  of 
complying  with  a  different  type  of 
functional  reporting  would  be 
substantially  reduced;"  and  (3)  "if  it  is 
true  that  many  labor  organizations  are 
already  subject  to  a  form  of  functional 
reporting,  then  the  need  for  and  benefits 
from  another,  related  type  of  functional 
reporting  are  correspondingly  reduced." 

Finally,  this  organization  stated  that 
the  E)epartment  is  imposing  unique 
preconditions  on  LMRDA  enforcement 
by  not  requiring  functional  reporting 
"because  it  involves  subjective 
judgments,  estimates,  and  cimibersome 
recordkeeping."  It  further  stated  diat 
"such  an  'enforcement  strategy'  would 
shut  down  the  Internal  Revenue  Service 
altogether,  and  many  of  the  enforcement 
programs  the  Department  is  engaged  in 
under  other  statutes." 

This  organization's  statement  is 
apparently  based  on  a  misunderstanding 
of  the  discussion  in  the  NPRM  which 
dealt  with  the  claimed  benefits  of  the 
functional  reporting  required  in  the 
October  30, 1992  final  rule.  The  context 
of  the  sentence  from  which  this 
organization  took  the  quotation  is  as 
follows: ' 

(Ajfler  reevaiuation  (of  the  October  30, 
1992  final  rule],  the  Department  questions 
how  useful  (the  functional  reporting] 
information  [required  by  that  rule]  will  in 
fact  be. 

Fimctional  repwrting  has  a  number  of 
inherent  limitations  and  uncertainties 
because,  imlike  reporting  in  object  class 
categories  which  represent  actual 
expenditures,  it  allocates  those  expenditures 
based  on  foctors  which  often  involve 
subjective  judgments,  estimates,  and 
cumt>ersome  recordkeeping."  58  FR  49676. 

The  discussion  in  the  NPRM  went  on 
to  state  that  the  final  rule  of  October  30, 
1992  explicitly  recognized  that 
functional  reporting  is  based  on 
subjective  factors  and  is  inherently 
imprecise,  and  concluded,  therefore, 
that  the  information  disclosed  by  the 
functional  reporting  required  in  that 


rule  will  be  of  limited  value  and  may  in 
fact  be  misleading. 

Given  the  context  of  the  statement 
quoted  by  this  organizatjpn,  it  is  clear 
that  the  Department  was  not  setting 
preconditions  to  law  enforcement,  out 
was  merely  giving  serious  consideration 
to  the  claimed  benefits  of  the  new  and 
substantial  burden  that  was  imposed  by 
the  October  30, 1992  final  rule.  The 
sentence  from  the  NPRM  of  September 
23, 1993  which  was  quoted  in  the 
comment  clearly  describes  the 
Department's  understanding  of  the 
factors  and  processes  involved  in 
making  allocations  under  functional 
reporting,  and  the  ensuing  discussion 
focuses  on  the  inherent  problems  and 
imprecision  of  functional  reporting, 
which  were  recognized  in  the  October 
30, 1992  final  rule  which  imposed  that 
burden  and  which  this  organization 
does  not  dispute. 

After  reviewing  the  comments,  the 
Department  has  decided  to  rescind  the 
requirement  that  certain  disbursements 
be  reported  in  functional  categories.  The 
Department's  reevaiuation  of  this 
requirement,  as  discussed  in  detail  in 
the  NPRM  of  September  23, 1993. 
identified  a  number  of  problems  with 
the  requirement  in  terms  of  questions 
regarding  its  claimed  benefits  and  the 
extent  of  its  costs  for  both  labor 
organizations  and  the  Department.  Only 
one  comment  opposed  the  rescission, 
and  that  comment  provided  no  specific 
facts  or  analyses  that  demonstrate  the 
benefits  claimed  for  the  requirement  or 
that  any  such  benefits  would  outweigh 
its  costs. 

B.  Rescission  of  the  Cash/Accrual 
Reporting  Option  and  Reinstatement  of 
the  Cash  Reporting  Requirement 

The  second  major  change  to  the  final 
rule  of  October  30, 1992  proposed  in  the 
NPRM  of  September  23, 1993  was  the 
rescission  of  the  option  to  report  on 
either  the  cash  or  the  accrual  basis  of 
accounting  and  the  reinstatement  of  the 
requirement  to  report  on  the  cash  basis. 
Eleven  organizations  commented  on  this 
issue.  Nine  organizations  stated  general 
support  for  the  changes  made  by  the 
NPRM,  opposition  to  accrual  reporting, 
and/or  support  of  cash  reporting. 

One  organization  expressly  opposed 
the  rescission  of  the  option.  This 
comment  stated  that  the  option  would 
be  helpful  for  the  larger  labor 
organizations  which  prepare  their 
financial  statements  using  the  accrual 
method,  although  it  agreed  that  for  most 
labor  organizations  there  is  very  little 
difference  between  cash  and  accrual 
reporting,  cash  reporting  is  adequate 
and  much  easier,  and  presenting 
instructions  for  both  cash  and  accrual 


reporting  would  be  more  complex  and 
confusing. 

Finally,  one  organisation,  which 
opposed  the  propose^  rescission  of  the 
functional  reporting  reqi^frement,  made 
a  number  of  statements  in  support  of 
accrual  reporting  but  did  not  dearly 
support  the  option  to  report  on  either 
the  cash  or  the  accrual  basis.  Rather, 
this  organization  stated  that  accrual 
reporting  was  encouraged  in  the  final 
rules  of  October  30, 1992,  and  in  some 
statements  it  appeared  to  imply  that 
accrual  reporting  was  required  by  those 
final  rules  (e.g.,  it  stated  that  "[tjhe 
Department  must  reinstate  the  October 
30  Rules  as  final,  so  that  union  members 
have  the  right  to  •  •  •  financial 
information  about  'their'  union  that  [is] 
based  upon  functional  accounting  and 
accrual  accounting." 

Although  the  NPRM  of  April  17, 1992 
proposed  to  require  accrual  reporting, 
this  requirement  was  not  adopted  in  the 
final  rule  of  October  30, 1992  because, 
"taking  cognizance  of  the  comments 
[opposing  the  proposed  requirement], 
the  Department  has  decided  that 
reporting  on  either  a  cash  or  an  accrual 
basis  would  provide  sufficiently 
acc\irate  information."  57  FR  49286. 
Moreover,  although  the  final  rule  stated 
the  belief  that  "accrual  reporting 
provides  better  and  more  accurate 
information  generally  and  especially  for 
larger  unions,"  57  FR  49286,  the 
Department  does  not  consider  this 
statement  to  "encourage"  accrual 
reporting  and,  in  any  case,  nothing  in 
the  forms  and  instructions  established 
in  the  October  30. 1992  final  rules  can 
be  said  to  encourage  accrual  reporting. 

After  reviewing  the  comments,  the 
Department  has  decided  to  rescind  the 
option  to  report  on  either  the  cash  or  the 
accrual  basis  of  accounting  and  reinstate 
the  requirement  for  reporting  on  the 
cash  basis  that  existed  prior  to  the 
October  30, 1992  final  rules.  The 
Department's  reevaiuation  of  this 
option,  as  discussed  in  detail  in  the 
NPRM  of  September  23. 1993,  identified 
both  problems  with  providing  the 
option  and  advantages  of  requiring  cash 
reporting.  The  one  organization  which 
clearly  supported  the  option  specifically 
agreed  with  several  statements  in  the 
NPRM  (i.e..  cash  and  accrual  reporting 
are  equally  informative,  the  option  of 
accrual  reporting  would  be 
advantageous  for  some  larger  labor 
organizations,  and  instructions 
providing  for  the  option  would  be 
complex  and  confusing),  but  concluded 
that  the  benefits  of  havmg  the  option 
outweigh  the  disadvantages.  However, 
the  NPRM  identified  several  additional 
advantages  of  requinng  cash  reporting 
(i.e..  reports  completed  on  the  cash  basis 
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of  •ccounting  are  easier  to  imderstand 
for  members  and  officers  who  are  ruA 
trained  in  accounting  and  having  all 
reports  completed  on  the  same  basis  of 
aooounting  would  fadlitate 
comparisoas).  In  the  Department's  view, 
the  benefits  of  providing  the  option  are 
minimal  and  liinited  to  a  relatively  few 
larger  labor  oiganizations,  and  do  not 
outweigh  the  disadvantagas  disaissed 
intbeM>RM. 

C.  Retention  of  New  Form  lM-4  VTkh 
Ceiling  of  $10,000  and  Increaee  in  Pom 
lM-3  Ceiling  to  $200,000 

The  NPRM  of  September  23. 1993 
stated  that  the  Department,  after 
reevaluation  of  the  changes  made  by  the 
final  rules  of  October  30, 1992,  had 
decided  to  retain  the  new  Form  LM-4 
for  small  labor  organizations  with  total 
receipts  less  than  $10,000  and  to  retain 
the  increase  in  the  ceiling  for  eligibility 
to  file  simplified  Form  LM-3  from 
$100,000  to  $200,000  total  annual 
receipts. 

Ten  comments  were  received  on  the 
ceilings  for  Forms  LM-3  and  LM-4. 
TWo  comments  were  made  on  the 
retention  of  the  increase  in  the  Form 
LM-3.  ceiling,  both  of  which  supported 
the  higher  ceiling.  Eight  comments  were 
made  on  the  retention  of  the  Form  LM- 
4  with  a  ceiling  of  $10,000  total  annual 
receipts.  One  of  the  eight  comments 
stated  that  this  form  provides  sufficient 
information  for  organizations  with  less 
than  $10,000  total  annual  receipts.  The 
other  seven  comments  suggested  that 
the  Form  LM— 4  ceiling  be  Increased  to 
$25,000;  several  of  these  comments 
referred  to  Internal  Revenue  Service 
(IRS)  rules  under  which  labor 
organizations  with  less  than  $25,000  in 
gross  receipts  are  not  required  to  file  tax 
returns. 

Two  of  these  comments  also 
suggested  that  the  Department  make 
more  frequent  adjustments  in  the 
ceilings  for  eligibility  to  file  Forms  LM- 
3  and  LM-4,  either  annually  through  an 
index  or  through  the  rulemaking  process 
on  an  established  schedule. 

After  reviewing  these  comments,  the 
Department  has  decided  to  retain  the 
ceilings  for  eligibility  to  file  Forms  LM- 
3  and  LM-4  at  $200,000  and  $10,000. 
respectively.  With  regard  to  Form  LM- 
3,  no  objection  was  made.  With  regard 
to  Form  LM-4,  the  Department  beheves 
that  the  ceiling  should  not  be  greater 
than  $10,000  at  this  time  and  that 
experience  with  this  new  form  is 
needed  before  consideratioD  is  giveo  to 
increasing  the  ceiling.  The  new  Form 
LM-4  will  substantiflily  reduce  the 
reporting  burden  and  the  informatioo 
disclosed  for  those  labor  organizations 
which  will  be  eligible  to  use  it,  since  it 


requires  disclosure  of  significantly  less 
information  than  the  cunantly 
applicable  Form  LM-3  which  they  must 
now  file;  it  is  estimated  that 
approximately  45%  of  all  tepoiting 
labor  organizationa  will  be  ■"fl'M^  to 
use  Form  LM-4.  The  analogy  with  the 
IRS  reporting  requirements  is 
inappropriate  since  the  purpose  of  the 
LN^UDA  renorting  forms  is  disclosu«& 
However,  tne  Department  intends  to 
review  this  matter  after  two  years 
experience  with  administariag  the  new 
Form  LM-4. 

Finally,  the  Department  believes  that 
it  would  be  inappropriate  to  establish  a 
fixed  schedule  for  mmti/iaring  JQcreasas 
in  the  ceding,  since  these  decisions 
should  be  made  on  the  basts  of  many 
factors  in  additixn  to  inflation  or  the 
passage  of  time. 

D.  New  Questions 

The  NPRM  of  September  23. 1993 
proposed  four  additional  questions  and 
one  additional  schedide.  The  first 
proposed  new  question  required 
disclosure  of  the  number  of  dues  paying 
members  at  the  end  of  the  reporting  year 
on  Forms  LM-2,  LM-3,  and  LM-4.  Nine 
organizations  commented  on  this 
question,  most  of  which  objected  to  it 
They  observed  that  responses  to  this 
question  would  be  ambiguous  and 
uninformative  in  that  there  are  many 
categories  of  dues  paying  members  (e.g., 
full  members  in  good  standing,  retired 
members,  associate  members,  etc.),  and 
the  number  of  members  may  vary 
during  the  reporting  year.  One 
organization  stated  in  addition  that 
there  is  insufficient  connection  between 
the  new  question  and  the  purpoae  of  the 
reporting  forms,  which  is  to  obtain 
financial  information.  One  organization 
pointed  out  that  the  number  oif  members 
reported  in  response  to  this  question 
would  not  correspond  to  monies 
received  because  members  may  be  in 
non-pay  status  because  of 
unemployment,  illness,  maternity  leave, 
etc.  One  organization  stated  that  it 
would  unfairly  provide  information  th^ 
employers  could  use  against  labor 
organizations. 

One  organization  supported  the  new 
question,  stating  that  it  is  an  important 
fact  that  members  will  want  to  have. 
This  organization  suggested  that  the 
instructions  be  revised  to  exclude 
associate  members  who  pay  a  relatively 
small  fee  in  order  to  perticipete  in  union 
health  plans,  credit  card  operations, 
etc.,  but  do  not  have  the  right  to  vote 
and  are  not  represented  in  dealings  with 
employers. 

After  reviewing  these  comments,  the 
Department  has  oacided  to  retain  the 
question  on  the  number  of  dues  paying 


members  at  the  end  of  the  reporting 
period.  In  the  Department's  judgment, 
the  number  of  members  in  a  labor 
organization  is  important  for  the 
disclosure  purposes  of  the  LMRDA.  The 
number  of  members  is  one  of  the  most 
fundamental  pieces  of  information 
about  a  labor  organization,  dues 
payments  of  members  are  the  primary 
source  of  income  for  most  if  not  all  labor 
organizations,  and  in  the  Department's 
experience  this  information  is  often 
requested  by  labor  organization 
members  and  the  public 

The  Department  recognizes  the 
difficulties  inherent  in  the  fact  that 
labor  organizations  have  many  diffiarent 
categories  of  members,  they  define  the 
categories  differently,  and  the  number  of 
members  in  each  category  varies  during 
the  reporting  period.  Nevertheless,  in 
the  Department's  judgment,  requiring 
labor  organizations  to  report  the  total 
number  of  dues  pejring  members  at  the 
end  of  the  reporting  periud  is  the 
simplest  and  least  burdensome  way  to 
provide  clear  disclosure  of  this 
important  information.  First,  since  there 
are  many  different  categories  of 
members  which  labor  organizations 
define  differently,  it  would  be 
burdensome  and  confusing  to  attempt  to 
require  labor  organizations  to  clarify  the 
reported  information  by  eliminating 
certain  categories  or  bi^akinc  the  total 
number  of  dues  paying  members  into 
component  parts. 

Second,  although  the  number  of  dues 
paying  members  may  vary  during  the 
reporting  period,  other  information 
required  by  the  reporting  forms  also 
varies  (e.g..  encumbered  assets  and 
contingent  liabilities.  Items  23  and  24  of 
revised  Form  LM-2.  and  the  diffBrent 
categories  of  assets  and  liabilities). 
Reporting  such  information  at  the  end  of 
the  reporting  period  provides  important 
information  about  labor  organizations  at 
that  point  in  time,  even  though  there  is 
variation  during  the  reporting  pwiod. 

The  second  proposed  new  question 
required  disclosure  on  Forms  LM-2  and 
LM-3  of  whether  any  officer  of  the 
reporting  labor  organization  had  a  paid 
position  with  another  labor  organization 
or  an  employee  benefit  plan  during  the 
reporting  year.  Seven  organizations 
commented  on  this  question.  One 
organization  objected  to  this  question  on 
the  grounds  that  it  has  no  ba^  in  the 
LMKDA.  The  other  six  organizations  did 
not  appear  to  ot^ect  to  this  question  in 
principle  (and  one  comment  supported 
the  principle  of  reporting  total  officer 
compensation),  but  made  a  number  of 
objections  aiul  recommendations.  One 
organization  stated  that  the  Department 
had  not  explained  the  reason  for  this 
question.  Five  organizations  stated  that 
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information  regarding  wage  and  salary 
payments  from  other  entities  may  be 
difficult  to  ascertain  and  vwiff.  One 
organization  stated  that  altho\^  it 
could  canvass  its  officers  for  this 
information,  it  was  concerned  that  the 
officers  Mfho  sign  Forms  LM-2  and  LM- 
3,  verifying  the  accuracy  of  the 
information  reported  therein,  should  not 
be  bald  responsible  for  statements  in  the 
report  that  were  incorrect  or  incomplete 
if  they  were  based  on  information 
received  bom  other  officers  that  was  not 
100%  accurate.  Six  conmiients  dted 
with  approval  a  similar  but  more 
limitea  reporting  requirement  of  the 
Internal  Revenue  Service,  on  its  Form 
990,  which  requires  disclosure  of  the 
name  of  any  omcer  who  received  more 
than  $10,000  from  related  organizations 
and  whose  total  compensation  from 
related  organizations  and  the  reporting 
organization  is  more  than  $100,000.  (As 
staled  in  the  instructions  for  IRS  Form 
990,  a  "related  organization"  is  one  that 
the  reporting  organization  directly  or 
indirectly  owns  or  controls,  or  that 
directly  or  indirectly  owns  or  controls 
the  reporting  organization.) 

After  reviewing  the  comments,  the 
Department  has  decided  to  retain  the 
question  in  a  modified  form.  Labor 
organizations  will  be  required  to 
disclose  on  Forms  LM-2  and  LM-3  the 
name  of  any  officer  who  received  * 
$10,000  or  more  in  salary,  wages.  ai>d 
allowances  from  the  reporting  labor 
organization  and  $10,000  or  more  in 
salary  and  wages  as  an  officer  or 
employee  of  another  labor  o^anization 
or  of  an  employee  benefit  plan.  (As  in 
the  instructions  for  this  question  In  the 
NPRM.  labor  organizations  will  also  be 
required  to  report  the  luune  of  the  other 
entity  and  the  officer's  position  in  that 
entity  but  not  the  amount  of  the 
payments.) 

This  modification  of  the  new  question 
should  alleviate  many  of  the  problems 
and  concerns  raised  in  the  comments 
while  still  providing  disclosure  to 
members  concerning  the  compensation 
received  by  their  officers  for  service  to 
their  labor  organizations  in  the  context 
of  any  substantial  compensation  they 
may  receive  for  services  provided  to 
other  labor  organizations  and  employee 
benefit  plans.  The  threshold 
compensation  amounts  in  tihe  modified 
question  will  eliminate  the  minimal 
salary  and  wage  payments  that  may  be 
difficult  to  ascertain,  thereby 
substantially  reducing  the  reporting 
burden.  With  regard  to  the 
responsibility  of  the  officers  who  are 
required  to  sign  Forms  lM-2  and  LM- 
3,  the  declaration  they  make  is  simply 
that  the  information  in  the  report  is.  to 
the  best  of  their  "knowledge  and  belief, 


true,  correct,  and  complete."  Finally, 
the  IRS  Form  990  definition  of  "related 
organization."  with  its  elements  of 
ownership  and  control,  is  dearly  not 
applicable  to  lebot  organizations  and 
empktjree  benefit  plans  and  is  therefore 
not  adopted. 

The  third  proposed  new  question 
required  disclosure  on  Forms  LM-2  and 
LM-3  of  whether  an  outside  audit  of  the 
reporting  labor  organizatiao's  books  and 
records  had  been  conducted  during  the 
reporting  year.  Seven  organizations 
commented  on  this  question.  Six  of  the 
organizations  stated  that  the  question 
was  not  clear  because  the  wwd  "audit" 
is  a  term  of  art  whose  specific  meaning 
in  the  accounting  profossicm  may  doL  be 
known  by  union  officials.  No  other 
objections  to  this  question  were  made, 
and  two  organizations  expressly  stated 
that  they  have  no  obfection  to  this 
question. 

After  reviewing  these  comments,  the 
Department  has  decided  to  retain  this 
question  in  modified  form  and  to  clarify 
the  instructions.  The  question  is 
modified  by  asking  whether  the 
reporting  organization's  books  and 
records  have  been  reviewed  or  audited, 
not  just  whether  they  have  been 
audited  The  instructions  are  revised  to 
clarify  that  the  term  "audit  or  review" 
means  that  the  reporting  labor 
organization's  books  and  records  were 
examined  to  verify  their  accuracy  and 
validity,  and  does  not  iiK:lude  merely 
the  development  of  a  bookkeeping 
system,  bookkeeping  services,  or  the 
compilation  of  information  to  prepare  a 
financial  report 

The  fouixQ  proposed  new  question 
required  disclosure  on  Forms  LM-2  and 
LM-3  of  whether  the  reporting  labor 
organization  had  a  political  action 
committee  (PAC)  fund.  T^e  instructions 
provide  that  although  the  funds  of  a 
labor  organization's  PAC  are  considered 
to  be  funds  of  the  labor  organization 
itself,  in  order  to  avoid  duplicate 
reporting  PAC  funds  from  voluntary 
contributions  which  are  separate  from 
the  reporting  labor  organization's 
treasury  need  not  be  included  in  that 
oiganization's  Form  LM-2  or  LM-3  if 
publicly  available  reports  are  filed  with 
a  Federal  or  state  agency. 

Five  organizations  commented  on  this 
issua  Three  organizations  stated  their 
understanding,  which  is  correct,  that 
PAC  funds  would  not  have  to  be 
reported  or  included  in  the  reporting 
labor  oiganization's  total  annual 
receipts  imder  the  conditions  stated  in 
the  instructions;  one  of  these  comments 
supported  the  addition  of  this  question 
if  its  understanding  were  correct.  Two 
organizations  opposed  this  new 
question  on  the  grounds  that  it  would 


entail  unnecessary  duplicate  reporting; 
this  objection  was  evidently  based  on  a 
misunderstanding  of  the  provision  made 
to  exclude  reporting  of  certain  PAC 
funds  in  order  to  avoid  duplicate 
reporting. 

After  reviewing  these  comments,  the 
Department  has  decided  to  retain  this 
new  question  in  order  to  provide 
members  and  the  pubbc  with  important 
information  about  labor  organization 
PAC  funds.  Althou^  reports  filed  with 
Federal  and  state  agencies  may  be 
publicly  available,  members  and  tfie 
public  may  not  know  that  the  reporting 
labor  organization  has  a  PAC  or  wbt»re 
reports  may  be  filed  (i.e..  the  Federal 
Election  Commissioo  for  PACs  involved 
in  Federal  elections,  and  state  agencies 
for  PACs  involved  in  state  elections).  In 
order  to  clarify  and  emphasize  the 
Department's  intention  to  avoid 
duplicate  reporting,  the  instructions  are 
revised  to  state  in  both  the  general 
instructions  and  in  the  specific 
instructions  for  this  question  that  PAC 
funds  which  are  kept  separate  frt)m  the 
reporting  labor  organization's  treasury 
need  not  be  included  in  the  labor 
organization's  Form  LM-2  or  LM-3  if 
publicly  avaiM)le  reports  we  filed  with 
a  Federal  or  state  agency. 

The  final  new  proposed  reporting 
requirement  is  the  addition  of  a 
schedule  on  Form  LM-2  for  reporting 
details  on  office  and  administrative 
expenses.  Three  organizations 
commented  on  this  issue.  Two 
comments  did  not  specifically  support 
or  oppose  the  new  schedule,  but 
suggested  that  provision  be  made  for 
allowing  minor  and  immaterial  amounts 
to  be  reported  as  "miscellaneous"  or 
"other."  One  comment  supported  the 
proposed  new  schedule,  but  repeated  its 
general  suggestion  (discussed  below  in 
section  m)  that  netting  of  related 
disbursements  and  refunds  be  allowed. 

After  reviewing  these  comments,  the 
Department  has  decided  to  retain  the 
proposed  new  schedule  in  order  to 
provide  improved  disclosure  of  the 
disparate  types  of  disbursements  that 
are  included  in  office  and 
administrative  expenses.  The 
Department  does  not  believe  that  a 
"miscellaneous"  or  "other"  cati^ory 
should  be  used  since  any  of  the 
expenditures  reported  in  this  schedule 
can  be  included  in  a  mora  descriptive 
broad  bookkeeping  category  or  general 
grouping.  In  addition,  as  discussed 
below,  netting  of  related  disbursements 
and  receipts  will  continue  to  be 
generally  prcAibited. 

E.  Elimination  of  Form  U4-1A 

In  the  NPRM  of  September  23,  1993. 
the  Department  proposed  to  revise  the 
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Department's  regulations  at  29  CFR 
402.4  and  the  reporting  forms  and 
instructions  regarding  a  labor 
organization's  changes  in  its 
constitution  and  bylaws  and  in  the 
practices  and  procedures  followed  with 
respect  to  certain  matters  set  out  in 
LMRDA  section  201(a)(5).  29  U.S.C 
431(a)(S),  originally  reported  on  Form 
LM-1,  "Labor  Organization  Information 
Report."  The  NPRM  proposed  to 
eliminate  Form  LM-lA,  "Report  of 
Current  Status:  Labor  Organization 
Information  Supplement."  which  is 
used  for  transmitting  copies  of  revised 
constitutions  and  bylaws  and  reporting 
changes  in  practices  and  procedure 
regarding  certain  matters.  Instead  of 
using  Form  LM-lA.  each  labor 
organization  would  file  copies  of  its 
revised  constitution  and  bylaws  with  its 
annual  Bnancial  report  and  Ble  an 
amended  Form  LM-1  to  report  changes 
in  its  practices  and  procedures. 

No  comments  were  made  on  this 
proposed  revision.  The  Department  has, 
therefore,  decided  to  adopt  this  proposal 
in  order  to  eliminate  a  required 
reporting  form  and  streamline  the 
reporting  requirements  for  updating 
information  reported  on  Form  LM-1. 

F.  Incorporation  of  Department's 
Positions  on  Certain  Reporting 
Requirements 

The  NPRM  of  September  23, 1993 
proposed  to  incorporate  the 
Department's  existing  positions  on 
several  reporting  requirements.  The 
only  area  for  which  there  were  any 
comments,  other  than  the  reporting  of 
political  action  committees  discussed 
above,  was  the  reporting  of  advances  as 
loans.  The  instructions  state  that 
advances  are  considered  to  be  loans; 
however,  advances  for  travel  expenses 
necessary  for  conducting  official  union 
business  are  not  considered  loans  if 
certain  conditions  are  met  relating  to  the 
amount  of  the  advance  and  the 
accounting  or  repayment  of  the  advance. 

Three  organizations  commented  on 
this  issue.  One  organization  suggested 
that  Form  LM-2  itself  should  be  revised 
to  state  that  travel  advances  may  be 
required  to  be  reported  as  loans  under 
certain  conditions.  This  organization 
also  suggested  that  the  IRS  rules 
regarding  advances  be  adopted;  those 
rules  are  generally  more  specific 
regarding  the  allowable  time  fiemes  for 
making  and  repaying/accounting  for 
advances.  One  organization  suggested 
that  the  word  "reasonably"  and  related 
terms,  used  in  the  instructions  to 
describe  the  amount  of  a  travel  advance 
that  will  not  be  considered  to  be  a  loan, 
be  deleted  from  the  instructions  since 
their  meaning  is  not  fixed;  this 


organization  also  suggested  revising  the 
instructions  to  reflect  its  understanding 
that  a  vacation  advance  for  previously 
earned  vacation  pay  need  not  be 
reported  as  a  loan.  One  organization 
stated  its  understanding  of  the  reporting 
required  by  this  instruction. 
•  •  •  •  • 

After  reviewing  these  comments,  the 
Department  has  decided  to  retain  the 
instructions  as  stated  in  the  NPRM  and 
not  to  modify  Form  LM-2.  The 
Department  believes  that  the  more 
flexible  provisions  of  the  proposed 
instructions,  including  the  word 
"reasonably"  and  related  terms,  are 
appropriate  and  sufficient  for  the 
disclosing  purposes  of  the  LMRDA.  The 
Department  also  believes  that  this 
reporting  rule  is  not  of  sufficient 
importance  to  add  to  the  form  itself,  and 
that  it  is  not  necessary  to  modify  the 
instructions  to  clarify  that  previously 
earned  payments  are  not  advances. 

G.  Other  Proposed  Changes 

The  NPRM  of  September  23. 1993 
contained  a  detailed  hst  of  additional 
proposed  major  changes  made  in  Forms 
LM-2.  LM-3.  and  LM-4.  at  58  FR 
49680.  The  only  such  change  about 
which  comments  were  made  was  the 
proposal  to  revise  the  instructions  for 
Schedules  6  and  7  on  Form  LM-2 
(pim±ase  and  sale  of  investments  and 
fixed  assets)  to  include  a  reduction  for 
reinvestments  of  receipts  from  the  sale 
of  U.S.  Treasury  securities  and  other 
investments. 

Four  organizations  commented  on 
this  issue.  Three  organizations  objected 
to  the  portion  of  the  instructions  for 
Schedules  6  and  7  which  provides  that 
only  those  moneys  from  the  sale  and 
redemption  of  investments  which  were 
not  deposited  into  the  reporting  labor 
organization's  cash  accounts  may  be 
deducted  as  reinvestments.  These 
organizations  stated  that  it  is  common 
accounting  practice  for  banks  to  make 
rollover  transactions  by  passing  the 
receipts  and  disbursements  through  the 
organization's  account.  The  other 
organization  which  commented  on  this 
proposed  change  simply  noted  its 
impact  on  labor  organizations  by 
reducing  total  receipts. 

After  reviewing  the  comments,  the 
Department  has  decided  to  modify  the 
instructions  to  respond  to  the 
suggestions  made  in  the  comments.  The 
revised  instructions  provide  that 
moneys  from  the  sale  or  redemption  of 
applicable  investments  may  be 
deducted  as  reinvestments  or  rollovers 
if  they  were  "promptly"  reinvested  in 
other  applicable  investments;  there  is  no 
longer  a  reference  to  moneys  deposited 


in  the  reporting  labor  organization's 
bank  or  other  cash  account. 

H.  General  Comments  on  the  NPRM 

One  organization,  which  had 
supported  the  final  rules  of  October  30, 

1992  and  the  earlier  NPRM  of  April  17, 

1992,  made  two  general  statements 
critical  of  the  NPRM  of  September  23, 

1993.  First,  this  organization  stated  that 
the  Department  had  taken  a  "non- 
traditional  approach"  in  the  NPRM  of 
September  23, 1993  by  not  publishing 
"side-by-side  comparisons"  of  the  effect 
of  the  changes  made  by  the  NPRM  or 
otherwise  not  providing  "the  usual 
detailed  comparisons." 

It  is  not  clear  what  this  organization 
means  by  its  implication  that  the 
traditional  approach  taken  in  notices  of 
proposed  rulemaking  is  to  publish  side- 
by-side  comparisons.  This  was  not  done 
in  the  NPRM  of  April  17,  1992.  which 
this  organization  generally  supported.  In 
any  case,  the  NPIUvl  of  September  23, 

1993  contained  a  detailed  list  of  every 
substantive  addition,  deletion,  and 
revision  proposed  for  the  reporting 
forms  so  that  the  pubUc  was  specifically 
informed  of  all  proposed  changes. 

Second,  this  organization  stated  that 
the  language  of  several  sections  of  the 
NPRM  indicated  that  the  Department 
had  "prejudged  the  issues"  presented 
for  public  comment  and  "had  already 
decided  to  scuttle  flmctional  accounting 
and  accrual  accounting."  The 
Department  strongly  disagrees  with  this 
assertion. 

With  regard  to  functional  reporting, 
this  organization  cited  the  following 
statement  from  the  NPRM  of  September 
23, 1993:  "In  summary,  the 
Department's  reevaluation  of  the 
functional  reporting  requirement 
established  in  the  final  rule  of  October 
30, 1992,  raises  many  serious  questions 
about  its  benefits  and  costs.  The  benefits 
do  not  appear  to  be  as  great  as  originally 
believed,  while  the  costs  appear  to  be 
substantially  greater  than  originally 
considered*  *  *"  58  FR  49677 
(emphasis  added).  As  is  evident  from 
the  emphasized  words,  this  quotation 
does  not  support  this  organization's 
contention  that  the  Department  had 
already  determined  to  rescind 
functional  reporting  regardless  of  any 
comments  from  the  public  in  response 
to  the  NPRM.  In  feet,  the  entire 
discussion  in  the  NPRM,  from  which 
the  quoted  statement  was  taken,  was 
intended  to  clearly  and  specifically 
advise  the  public  of  the  questions  the 
Department  has  regarding  the  benefits 
and  costs  of  functional  reporting  so  that 
the  public  could  focus  its  comments  in 
order  to  provide  pertinent  facts  and 
analyses.  As  stated  above,  this 
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organisatioo  did  not  present  specific 
fiacts  or  analyses  to  support  the  position 
regarding  the  benefits  of  functional 
reporting  required  by  the  final  rule  of 
October  30, 1992  or  that  those  benefits 
outweigh  its  costs. 

With  regard  to  accrttal  accounting, 
this  organization  dted  the  following 
statement  from  the  NPRM:  "After 
reevaluatico.  the  Departaaat  agrees 
with  the  comments  of  labor 
oiganixatians  tatd  (tbeir)  scanintants 
trfaidi  oiticiaMi  tbw  raasoos  praseoted 
in  the  NPRM  (of  April  17, 1902)  lor 
requiring  reporting  on  the  accrual  basis 
of  accoontiiig.*'  58  FR  49678.  However, 
this  statement  was  made  in  the  context 
of  the  fact  that  the  accrual  reporting 
requirement  proposed  in  the  NPRM  of 
April  17. 1992  had  been  rejected  in  the 
final  rules  of  October  30. 1992.  and  the 
requirement  was  rejected  because  of  the 
persuasiveness  of  the  critical  comments 
of  lebor  organizations  and  accountants. 
Thus,  the  statement  from  the  NPRM  of 
September  23. 1993  quoted  by  this 
organization  was  an  introduction  to  the 
discussion  of  whether  the  option  to 
report  on  either  the  cash  or  accrual  basis 
slmuld  be  resdndsd  in  riew  of  the 
strength  of  the  uguments  aeainst 
accrual  reporting  whidi  had  abmdy 
been  acknowie(^ged  in  the  final  rules  of 
October  30. 1992.  llierefore,  this 
quotation  from  the  NPRM  of  September 
23, 1993  also  does  not  support  the 
contention  oMde  by  this  ofganizattoa. 

Finally,  it  is  also  noted  generally  that 
when  an  agency  publishes  an  NPRM,  as 
with  both  the  NPRM  of  September  23, 
1993  and  the  NPRM  of  April  17, 1992, 
it  has  made  a  preliminary  determination 
that  certain  changes  are  necessary  or 
appropriate.  Thus,  the  NPRM  of  April 
17. 1992,  which  this  organization 
supported,  made  a  number  of  statements 
that  may  be  oonstroed  as  indicating  that 
the  agency  had  made  a  conclusion  as  to 
the  merits  of  the  proposed  rule. 

UL  AdditioeaJ  RacoBmendatkuu  in  the 

Commwiti 

A  number  of  additional 
recommendations  regarding  changes  in 
Forms  LM-2.  LM-3,  and  LM-4  ivera 
made  in  the  ccMnmeats.  Several  of  these 
recommendations  would  modify  the 
reporting  requirements  to  the  extent  that 
they  could  be  adopted  only  after  notice 
and  comment.  These  recommendations 
and  the  Department's  response  are  as 
follows. 

First,  five  organizations  recommended 
that  the  total  annual  receipts  of  a 
reporting  labor  organization  should  not 
include  the  amount  of  dues  it  collects 
for  transmittal  to  an  affiliatA^  such  as  per 
capita  tax  collected  by  a  local  union  and 
rassed  on  to  a  parent  body.  These 


comments  stated  that  such  binds  are  not 
the  property  of  the  repoctiog  labor 
ocganixatioB  ivfaich  ooUects  and 
transoute  them  and  should  therefore  not 
be  included  in  its  receipts. 

This  recommendation  had  also  been 
made  in  response  to  Hn  NPRM  of  April 
17, 1992  and  was  specifically  rejected  in 
the  final  rule  of  October  30. 1902  at  57 
FR  49286.  It  would  therefore  be 
inappropriate  to  adopt  this 
recommendation  at  tnis  time  without 
specific  notice  and  comment  In 
addition,  it  is  noted  that  the  standard  for 
determining  whether  a  labor 
organization  ouy  file  a  simplified 
reporting  form  bias  always  been  total 
receipts  of  all  kinds,  indudiag  ftmds 
whidi  an  coUsotad  on  behalf  of 
effi  Kates,  in  acomdance  trith  the 
purposes  and  legislative  history  of  the 
LMRDA;  and  the  ceilings  for  filing 
simplified  reporting  forms  have  aheady 
taken  into  account  the  fact  that  many 
labor  organizations  handle  per  capita 
payments  and  other  "pass  tnrougn" 
funds. 

Second,  two  organiaaticns 
commented  on  the  prohibition  on 
"netting"  receipts  and  disbursenients. 
For  example,  the  instructions  state  that 
if  an  officer  receives  $1,000  for  travel 
expenses,  spends  only  $800.  and  returns 
$200.  the  rq>ort  should  show  a  $1,000 
disbursement  and  a  $200  receipt  "Hie 
Department  believes  that  it  is 
appropriate  to  generally  proiiibit  the 
netting  of  receipts  and  disbursements  in 
view  of  the  disclosure  purposes  of  the 
LMRDA  and  the  ca^  basis  of  reporting 
remured  by  the  LMRDA  reporting  forms. 

third,  one  organization  suggested  that 
the  reporting  forms  should  reouire 
disclosure  of  the  names  of  all  law  firms 
and  other  professionals  and  consultants 
that  receive  over  $10,000  per  year,  the 
receipts  threshold  for  reporting  the 
names  of  employees.  This  diange  could 
bemade  only  after  notice  and  comment. 
In  addition,  it  is  not  clear  that  it  would 
be  appropriate  to  make  this  revision 
since  the  LMRDA  requires  general 
disclosure  of  the  names  of  the  recipients 
of  labor  organization  disbursements 
only  for  officers  and  employees. 

Foxuth,  two  organizations  suggested 
that  the  deadline  for  filing  the  annual 
financial  reports  be  extended  beyond 
the  current  90  days  after  the  end  of  the 
reporting  labor  organization's  fiscal 
year.  This  deadline  is  set  by  LMRDA 
section  207  and.  therefore,  cannot  be 
chained  by  reguUtioo. 

Finn,  one  organization  recommended 
elimination  ol  the  requirement  that 
reports  be  filed  in  duplicate.  This 

X'  rement  is  retained  at  this  time  in 
to  enable  the  Department  to 
maintain  copies  of  each  labor 


organizatian's  reports  in  the  national 
office  in  Washington.  DC  and  in  the 
appropriate  field  office  ior  disdoeure 
purposes.  However,  consideration  will 
be  given  to  eliminating  this  requirement 
inmefiitura 

Sixth,  ooe  organization  suggesled  that 
the  doariiine  lor  filing  terminal  reports 
when  an  organization  goes  out  of 
existence  be  extended  from  the  current 
30  days.  Tht  Department  has  coiu:hided 
that  the  deadline  of  30  days  is 
appropriate  in  view  of  the  need  to 
obtain  terminal  reports  quickly  wrfaib 
the  lespoBstbla  officiab  aod  the  records 
are  available. 

Se\<enth.  one  organization 
reconunended  that  any  revision  of  the 
LMRDA  reporting  raquiremepts  be 
postponed  in  order  to  coordinate  this 
reporting  reqiiirement  wi  A  that 
imposed  by  ^e  IRS.  In  the  Department's 
view,  cTntrary  to  that  of  this 
organization,  it  is  more  Lmportsot  to 
deal  at  this  time  with  the  new  reporting 
requirements  imposed  by  the  final  rules 
of  October  30. 1992.  h  is  also  noted  that 
it  is  difficult  to  establish  the  same 
reporting  requirements  because  the 
purposes  of  the  LMRDA  and  the  Internal 
Revenue  Gxls  (IRC)  are  significantly 
different  and  because  the  IRC  covers 
many  different  types  of  organizatioiK. 

Finally,  a  number  of  technical 
suggestions  were  made  (to  ^d  the  file 
number  on  all  pages  of  the  reporting 
forms,  to  delete  "accounts  receivable" 
and  "accounts  payable"  bom  Statement 
A  of  Form  LM-2,  to  provide  a  Une  item 
for  liability  for  payroll  taxes  withheld, 
and  to  expand  the  instructions  to 
include  in  "dividends'*  receipts  from 
shares  in  money  market  and  mutual 
funds).  The  Department  does  not  believe 
these  changes  are  necessary. 

IV.  Changes  to  the  Proposed  Reporting 
Forms  and  Iiutructions 

A.  Fonn  LM-2 

1.  The  following  changes  are  made  to 
the  Form  LM-2  which  was  proposed  in 
the  NPRM  of  September  23, 1993. 

— Item  14  is  revised  to  read  as  follows: 

Have  an  audit  or  review  of  its  books  and 
records  by  an  outside  accountant  or  by  a 
parent  body  auditor/repi  esautative? 

— Item  16  is  revised  to  read  as  follows: 

Have  any  officer  who  was  paid  510,000  or 
mora  by  your  ocganiution  and  also  received 
$10,000  or  more  as  an  officer  or  employee  of 
anotber  labor  fMganirafioc  or  of  an  employee 
benefit  plan? 

2.  The  following  dianges  are  made  to 
the  instructions  for  Form  LM-2  which 
were  proposed  in  die  NPRM  of 
September  23, 1993. 
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—In  Section  Vffl,  "FUNDS  TO  BE 
REPORTED,"  the  second  paragraph  is 
revised  to  read  as  follows: 

All  labor  organization  political  action 
committee  (PAC)  funds  are  considered  to  be 
labor  organization  funds.  However,  to  avoid 
duplicate  reporting,  PAC  funds  which  are 
kept  separate  from  your  labor  organization's 
treasury  are  not  required  to  be  included  In 
your  organization's  Form  LM-2  if  publicly 
available  reports  on  the  PAC  funds  are  filed 
with  a  Federal  or  state  agency. 

—In  Item  12.  "POLITICAL  ACTION 
COMMITTEE  FUNDS."  the 
instructions  are  revised  to  read  as 
follows: 

If  Item  12  is  checked  "Yes,"  provide  in 
Item  75  the  full  name  of  each  separate 
political  action  committee  (PAC)  and  list  the 
name  of  any  government  agency,  such  as  the 
Federal  Election  Commission  or  a  state 
^ency,  with  which  the  PAC  has  filed  a 
repprt.  (PAC  fundrwhich  are  kept  separate 
from^your labor  organization's  treasury  are 
not  required  to  be  included  in  your 
organization's  Form  LM-2  if  publicly 
available  reports  on  the  PAC  funds  are  filed 
with  a  Federal  or  state  agency.  See  Section 
VIII  of  these  instructions  for  additional 
information  on  PAC  funds.) 

—In  Item  14.  "AUDflT  OR  REVIEW  OF 
BOOKS  AND  RECORDS,"  the 
instructions  are  revised  to  read  as 
follows: 

If  Item  14  is  checked  "Yes,"  indicate  in 
Item  75  whether  the  audit  or  review  was 
performed  by  an  outside  accountant  or  a 
parent  body  auditor/representative.  If  the 
audit  or  review  was  performed  by  an  outside 
accountant,  provide  the  name  of  the 
accountant  or  accounting  firm.  Report  any 
audit  or  review  by  an  outside  accountant  or 
a  parent  body  auditor/representative  in 
which  your  organization's  books  and  records 
were  examined  to  verify  their  accuracy  and 
validity.  The  term  "audit  or  review"  does  not 
include  providing  assistance  in  developing  a 
bookkeeping  system,  providing  routine 
boolckeeping  services,  or  merely  compiling 
information  from  your  organization's  books 
and  records  to  prepare  Form  LM-2  or  other 
financial  reports.  Also,  do  not  check  Item  14 
"Yes"  if  the  audit  or  review  was  performed 
by  an  audit  committee  or  trustees  of  your 
organization. 

Note:  The  LMRDA  does  not  require  an 
audit  or  review. 

—In  Item  16,  "ADDITIONAL 
POSITIONS  OF  OFFICERS,"  the 
instructions  are  revised  to  read  as 
follows: 

Check  Item  16  "Yes"  only  if  an  officer  of 
your  organization  was  paid  S10,000  or  more 
in  salary,  wages,  and  allowances  by  your 
organization  and  was  paid  SlO.OOO  or  more 
in  salary,  wages,  and  allowances  as  an  officer 
or  employee  of  another  labor  organization  or 
of  an  employee  benefit  plan.  In  calculating 
whether  an  officer  was  paid  S10,000  or  more 
include  allowances  paid  on  a  daily,  weekly, 
monthly,  or  other  periodic  basis.  Do  not 


include  allowances  paid  on  the  basis  of 
mileage  or  meals  or  amounts  officers  received 
as  reimbursed  expenses.  If  Item  16  is  checked 
"Yes,"  provide  in  Item  75  the  name  of  each 
officer,  the  name  of  the  other  labor 
organizations(s)  or  employee  benefit  plan(s), 
and  the  officer's  poaition  in  the  other  labor 
organization(s)  or  employee  benefit  plan(s). 

—In  Item  21,  "DUES  AND  FEES",  the 
instructions  for  Line  (a)  are  revised  to 
read  as  follows: 

Line  (a):  Enter  the  regular  dues  or  fees  or 
other  periodic  payments  which  a  member 
must  pay  to  be  in  good  standing  in  your 
organization  and  enter  the  calendar  basis  for 
the  payment  (per  year,  per  month,  etc.).  If 
your  organization  requires  members  to  pay 
"working"  dues  as  a  part  of  regular  dues  also 
report  the  amount  or  percent  of  "working" 
dues  and  enter  the  basis  for  the  payment  (per 
hear,  per  month,  etc.).  Include  only  the  dues 
or  fees  of  regular  members  and  not  dues  or 
fees  of  members  with  special  rates,  such  as 
apprentices,  retirees,  or  unemployed 
members. 

—In  Schedule  6,  "SALE  OF 
INVESTMENTS  AND  FIXED 
ASSETS,"  the  third  paragraph  of  the 
instructions  for  Column  (E)  is  revised 
to  read  as  follows: 

Enter  on  Line  7  the  total  amount  from  the 
sale  or  redemption  of  U.S.  Treasury 
securiUes,  marketable  securities,  or  other 
investments  which  was  promptly  reinvested 
(i.e.,  "rolled  over")  in  U.S.  Treasury 
securities,  marketable  securities,  or  other 
investments  during  the  reporting  period. 
Calculate  the  total  amount  reinvested  by 
adding,  for  each  investment,  the  lower  of 
each  investment'*  original  cost  or  the  amount 
received  from  the  sale  or  redemption  which 
was  actually  reinvested.  If  only  a  portion  of 
the  amount  received  was  reinvested,  only  the 
reinvested  portion  may  be  included  on  Line 
7.  Interest  and  dividends  received  during  the 
reporting  period  must  be  reported  in  Items  46 
and  47. 

—In  Schedule  7.  "PURCHASE  OF 
INVESTMENTS  AND  FIXED 
ASSETS,"  the  third  paragraph  of  the 
instructions  foe  Column  P)  is  revised 
to  read  as  follows: 

Enter  on  Line  7  the  total  amount  from  the 
sale  or  redemption  of  U.S.  Treasury 

securities,  marketable  securities,  or  other 
investments  which  was  promptly  reinvested 
(i.e..  "rolled  over")  in  U.S.  Treasury 
securities,  marketable  securities,  or  other 
investments  during  the  reporting  period. 
Calculate  the  total  amount  reinvested  by 
adding,  for  each  investment,  the  lower  of 
each  investment's  original  cost  or  the  amount 
received  from  the  sale  or  redemption  which 
was  actually  reinvested.  If  only  a  portion  of 
the  amount  received  was  reinvested,  only  the 
reinvested  portion  may  be  included  on  Line 
7.  Interest  and  dividends  received  during  the 
reporting  period  must  be  reported  in  Items  46 
and  47.  The  total  on  Line  7  must  agree  with 
the  amount  reported  in  Line  7  of  Schedule 
6. 


—In  Statement  B,  "RECEIPTS  AND 
DISBURSEMENTS."  the  third 
paragraph  of  the  instructions  is 
revised  to  read  as  follows: 

Receipts  and  disbursements  by  an  agent  on 
behalf  of  your  organization  are  considered 
receipts  and  disbursements  of  your 
organization  and  must  be  reported  in  the 
same  detail  as  other  receipts  and 
disbursements.  For  example,  if  your 
organization  owns  a  building  managed  by  a 
rental  agent,  the  agent's  rental  receipts  and 
disbursements  for  expenses  must  be  reported 
on  your  organization's  Form  LM-2.  Also,  if 
your  organization's  parent  body  or  an 
intermediate  body  functions  as  an  agent 
receiving  and  disbursing  funds  of  your 
organization  to  third  parties,  these  receipts 
and  disbursements  must  be  reported  on  your 
organization's  Form  LM-2. 

—In  Item  39.  "DUES."  the  second 
paragraph  of  the  instructions  is 
revised  to  read  as  follows: 

If  an  intermediate  or  parent  body  receives 
dues  checkoff  directly  from  an  employer  on 
behalf  of  your  organization,  do  not  report  in 
Item  39  the  portion  retained  by  that 
organization  for  per  capita  tax  or  other 
purposes,  such  as  a  special  assessment.  Any 
amounts  retained  by  the  intermediate  body  or 
parent  body  other  than  per  capita  fax  must 
be  explained  in  Item  75.  For  example,  if  the 
intermed'ate  body  or  parent  body  retained 
S500  of  your  organization's  dues  checkoff  as 
payment  for  supplies  purchased  from  that 
body  by  your  organization,  this  should  be 
explained  in  Item  75  of  ymir  organization's 
Form  LM-2  but  the  $500  snould  not  be 
reported  as  a  receipt  or  a  disbursement  on 
your  organization's  Form  LM-2.  However,  if 
the  intennediate  body  or  parent  body 
disbursed  part  of  your  organization's  dues 
checkoff  on  your  organization's  behalf,  this 
amount  should  be  included  in  Item  39  and 
in  the  appropriate  disbursement  item  on  your 
organization's  Form  LM-2.  For  example,  if 
the  intermediate  body  or  parent  body 
disbursed  $500  of  your  organization's  dues 
checkoff  to  an  attorney  who  had  provided 
legal  services  to  your  organization,  this 
amount  should  be  reported  in  Item  39  and  as 
a  disbursement  in  Item  62  (Professional  Fees) 
of  your  organization's  Form  LM-2. 

Do  not  report  in  Item  39  dues  which  your 
organization  collected  on  behalf  of  other 
organizations  for  transmittal  to  them.  For 
example,  if  your  organization  received  dues 
from  a  member  of  an  affiliate  who  worked  in 
your  organization's  jurisdiction,  the  dues 
collected  on  the  affiliate's  behalf  must  be 
reported  in  Item  52. 

B.  Form  LM-3 

1.  The  following  changes  are  made  to 
the  Form  LM-3  which  was  proposed  in 
the  NPRM  of  September  23. 1993. 
— Item  14  is  revised  to  read  as  follows: 

Have  an  audit  or  review  of  its  books  and 
records  by  an  outside  accountant  or  by  a 
parent  body  auditor/representative? 

— Item  16  is  revised  to  read  as  follows: 

Have  any  officer  who  was  paid  $10,000  or 
more  by  your  organization  and  also  received 
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$10,000  or  mere  as  an  officer  or  employee  of 
another  labor  organization  or  of  an  employee 
benefit  plan? 

2.  The  following  changes  are  made  to 
the  instructions  for  Form  LM-3  which 
were  proposed  in  the  NPRM  of 
September  23. 1993. 
—In  Section  Vin.  "FUNDS  TO  BE 

REPORTED."  the  second  paragraph  is 

revised  to  read  as  follows: 

All  labor  organization  political  acUon 
committee  (PAC)  funds  are  considered  to  be 
labor  organization  funds.  However,  to  avoid 
duplicate  reporting,  PAC  funds  which  are 
kept  separate  from  your  labor  organization's 
treasury  are  not  required  to  be  included  in 
your  organization's  Form  LM-3  if  publicly 
available  reports  on  the  PAC  funds  are  filed 
with  a  Federal  or  state  agency. 

—In  Item  12.  "POLITICAL  ACTION 
COMMITTEE  FUNDS."  the 
iinstructions  are  revised  to  read  as 
ifollows: 

kf  Item  12  is  checked  "Yes,"  provide  in 
Item  56  the  full  name  of  each  separate 
political  action  committee  (PAC)  and  list  the 
name  of  any  government  agency,  such  as  the 
Federal  Election  Commission  or  a  state 
agency,  with  which  the  PAC  has  filed  a 
report.  (PAC  funds  which  are  kept  separate 
from  your  labor  organization's  treasury  are 
not  required  to  be  included  in  your 
organization's  Form  LM-3  if  publicly 
available  reports  on  the  PAC  funds  are  filed 
with  a  Federal  or  state  agency.  See  Section 
Vni  of  these  instructions  for  additional 
information  on  PAC  funds.) 

—In  Item  14.  "AUDIT  OR  REVIEW  OF 
BOOKS  AND  RECORDS."  the 
instructions  are  revised  to  read  as 
follows: 

If  Item  14  is  checked  "Yes."  indicate  in 
ftem  56  whether  the  audit  or  review  was 
performed  by  an  outside  accountant  or  a 
parent  body  auditor/representative.  If  the 
audit  or  review  was  performed  by  an  outside 
accountant,  provide  the  name  of  the 
accountant  or  accounting  firm.  Report  any 
audit  or  review  by  an  outside  accountant  or 
a  parent  t>ody  auditor/representative  in 
which  your  organization's  books  and  records 
were  examined  to  verify  their  accuracy  and 
validity.  The  term  "audit  or  review"  does  not 
include  providing  assistance  in  developing  a 
bookkeeping  system,  providing  routine 
bookkeeping  services,  or  merely  compiling 
information  from  your  organization's  bookis 
and  records  to  prepare  Form  LM-3  or  other 
financial  reports.  Also,  do  not  check  Item  14 
"Yes"  if  the  audit  or  review  was  performed 
by  an  audit  committee  or  trustees  of  your 
organization. 

Note:  The  LMRDA  does  not  require  an 
audit  or  review. 

—In  Item  16.  "ADDITIONAL 
POSITIONS  OF  OFHCERS."  the 
instructions  are  revised  to  read  as 
follows: 

Check  Item  16  "Yes"  only  if  an  officer  of 
rbur  organization  was  paid  $10,000  or  more 


in  salary,  wages,  and  allowances  by  your 
organization  and  was  paid  $10,000  or  more 
in  salary,  wages,  and  tillowances  as  an  officer 
or  employee  of  another  labor  organization  or 
of  an  employee  benefit  plan.  In  calculating 
whether  an  officer  was  paid  $10,000  or  more 
include  allowances  paid  on  a  daily,  weekly, 
monthly,  or  other  periodic  basis.  Do  not 
include  allowances  paid  on  the  basis  of 
mileage  or  meals  or  amounts  officers  received 
as  reimbursed  expenses.  If  Item  16  is  checked 
"Yes,"  provide  in  Item  56  the  name  of  each 
officer,  the  name  of  the  other  labor 
organization5(s)  or  employee  benefit  plan(s), 
and  the  officer's  position  in  the  other  labor 
organization(s)  or  employee  benefit  plan(s). 

—In  Item  23.  "DUES  AND  FEES",  the 
instructions  for  Line  (a)  are  revised  to 
read  as  follows: 

Line  (a):  Enter  the  regular  dues  or  fees  or 
other  periodic  payments  which  a  member 
must  pay  to  be  in  good  standing  in  your 
organization  and  enter  the  calendar  basis  for 
the  payment  (per  year,  p>er  month,  etc.).  If 
your  organization  requires  members  to  pay 
"working"  dues  as  a  part  of  regular  dues  also 
report  the  amount  or  percent  of  "working" 
dues  and  enter  the  basis  for  the  payment  (per 
hour,  per  month,  etc.).  Include  only  the  dues 
or  fees  of  regular  members  and  not  dues  or 
fees  of  members  with  special  rates,  such  as 
apprentices,  retirees,  or  unemployed 
meml>ers. 


—In  Statement  B.  "RECEIPTS  AND 
DISBURSEMENTS,"  the  third 
paragraph  of  the  instructions  is 
revised  to  read  as  follows: 

Receipts  and  disbursements  by  an  agent  on 
behalf  of  your  organization  are  considered 
receipts  and  disbursements  of  your 
organization  and  must  be  reported  in  the 
same  detail  as  other  receipts  and 
disbursements.  For  example,  if  your 
organization  owns  a  building  managed  by  a 
rental  agent,  the  agent's  rental  receipts  and 
disbursements  for  expenses  must  be  reported 
on  your  organization's  Form  LM-3.  Also,  if 
your  organization's  parent  body  or  an 
intermediate  body  functions  as  an  agent 
receiving  and  disbursing  funds  of  youi 
organization  to  third  parties,  these  receipts 
and  disbursements  must  be  reported  on  your 
organization's  Form  LM-3. 

—In  Item  38.  "DUES."  the  second 
paragraph  of  the  instructions  is 
revised  to  read  as  follows: 

If  an  intermediate  or  parent  body  receives 
dues  checkoff  directly  from  an  employer  on 
behalf  of  your  organization,  do  not  report  in 
Item  38  the  portion  retained  by  that 
organization  for  per  capita  tax  or  other 
purposes,  such  as  a  special  assessment.  Any 
amounts  retained  by  the  intermediate  body  or 
parent  body  other  than  per  capita  tax  must 
be  explained  in  Item  56.  For  example,  if  the 
intermediate  body  or  parent  body  retained 
$500  of  your  organization's  dues  checkoff  as 
payment  for  supplies  purchased  from  that 
body  by  your  organization,  this  should  be 
explained  in  Item  56  of  your  organization's 
Form  LM-3  but  the  $500  should  not  be 
reported  as  a  receipt  or  a  disbursement  on 


your  organization's  Form  LM-3.  However,  if 
the  intermediate  Ixxly  or  parent  body 
disbursed  part  of  your  organization's  dues 
checkoff  on  your  organization's  behalf,  this 
amount  should  be  Included  in  Item  38  and 
in  the  appropriate  disbursement  item  on  your 
organization's  Form  LM-3.  For  example,  if 
the  intennediate  body  or  parent  body 
disbursed  $500  of  your  organization's  dues 
checkoff  to  an  attorney  who  had  provided 
legal  services  to  your  organization,  this 
amount  should  t>e  reported  in  Item  38  and  as 
a  disbursement  in  Item  49  (Professional  Fees) 
of  your  organization's  Form  LM-3. 

Do  not  report  in  Item  38  dues  which  your 
organization  collected  on  behalf  of  other 
organizations  for  transmittal  to  them.  For 
example,  if  your  organization  received  dues 
from  a  member  of  an  affiliate  who  worked  in 
your  organization's  jurisdiction,  the  dues 
collected  on  the  affiliate's  behalf  must  be 
reported  in  Item  43. 

C.  Form  LM-4 

1.  The  following  changes  are  made  to 
the  Form  LM-4  which  was  proposed  in 
the  NPRM  of  September  23, 1993, 

— Item  17  is  revised  to  read  as  follows: 

Enter  the  total  disbursements  made  by  your 
organization  during  the  reporting  period  (per 
capita  tax,  loans  made,  net  payments  to 
officers,  payments  for  office  supplies,  etc.). 

— Item  18  is  revised  to  read  as  follows: 

Enter  the  total  payments  to  officers  and 
employees  during  the  reporting  pwriod  (gross 
salaries,  lost  time  payments,  allowances, 
expenses,  etc.). 

2.  The  following  changes  are  made  to 
the  instructions  for  Form  LM-4  which 
were  proposed  in  the  NPRM  of 
September  23. 1993. 

—In  Item  17.  "DISBURSEMENTS, "  the 
instructions  are  revised  to  read  as 
follows: 

Enter  in  Item  17|he  total  amount  of  all 
disbursements  made  by  your  organization 
during  the  reporting  period  including,  for 
example,  net  payments  to  officers  and 
employees,  per  capita  tax  and  any  other  fees 
or  assessments  which  your  organization  paid 
to  any  other  organization,  payments  for 
administrative  expenses,  loans  made  by  your 
organization,  and  taxes  paid.  Enter  "00"  if 
your  organization  made  no  disbursements 
during  the  reporting  period. 

—hi  Item  18,  "PAYMENTS  TO 
OFFICERS  AND  EMPLOYEES,"  the 
instructions  are  revised  to  read  as 
follows: 

Enter  in  Item  18  the  total  amount  of  all 
payments  to  officers  and  employees  made  by 
your  organization  during  the  reporting 
period.  The  amount  should  include,  for 
example,  gross  salaries  (before  tax 
withholdings  and  other  payroll  deductions): 
lost  time  pay;  monthly,  weekly,  or  daily 
allowances;  and  disbursements  for 
conducting  official  business  of  the 
organization  as  well  as  disbursements  which 
were  essentially  for  the  personal  twnefit  of 
the  officer  or  employee.  Enter  "00"  if  your 
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oigairiMtioB  mda  ao  payiaants  to  offioan  or 
employew  duiteg  the  repoctii^  period 

V.  AdnrinwtretJTe  Notkas 

A.  Executive  Order  12866 

The  Depaxtment  of  Labor  has 
determined  that  this  rule  is  not  a 
significant  regulatory  action  as  defined 
in  sectioo  3(0  of  Executive  Ordv  12866 
ia  that  it  will  not  (1)  Have  an  annual 
efisct  on  the  economy  of  $100  million 
or  more,  or  adversely  affect  in  a  material 
way  the  economy,  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safaty,  or  State,  local  or  tnbal 
governments  or  (jsomiunities.  (2)  create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
plaimed  by  another  agency,  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof,  or  (4)  raise  novel 
le^  or  policy  issues  siising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principlas  set  forth  in  Executive 
Order  12866. 

B.  Regulatory  Flexibility  Act 

The  Agency  Head  previously  certified 
that  this  rule  would  not  bave  a 
significant  impact  on  a  substantial 
number  of  small  entities  as  defined  in 
the  Regulatonr  Flexibility  Act  The  rule 
will  only  apply  to  labor  organizations 
and  would  decrease  the  reporting 
burden  on  labor  organizations. 
However,  the  Depvtment  has 
determined  Ibat  labor  organizations 
regulated  pursuant  to  the  statutory 
authority  granted  under  the  LMRDA  do 
not  constitute  small  entities.  Therefore. 


a  regulatory  flexibility  analysis  is  no» 
re<iuiied. 

C.  Paperwork  Reduction  Act 

Pursuant  to  the  Paperwork  Reduction 
Act  of  1980.  as  emended,  the 
infbrmatioD  collection  requirements  for 
this  p»t>gram  have  been  approved  by  the 
Office  of  Management  and  Budget  (OMB 
control  number  1214-0001). 

List  of  Subjects  in  29  CFR  Part  402 

Labor  unions.  Reporting  and 
recordkeeping  reqiiirements. 

Text  of  Final  Rule 

In  consideration  of  the  foregoing,  the 
Department  of  Labor.  Office  of  the 
American  Workplace,  hereby  amends 
part  402  of  title  29.  Code  of  Federal 
Regulations,  as  follows: 

PART  402— LABOR  ORGANIZATION 
INFORVATION  REPORTS 

1.  The  authority  citation  for  part  402 
is  revised  to  read  as  follows: 

Aatkmity:  Sacs.  201. 207.  206. 73  Stat. 
524.  529  (29  U.S.C  431, 437.  438): 
Secratvy't  Ordar  Na  2-03  (58  FR  42578). 

2.  Section  402.4  is  revised  to  read  as 
follows: 

1402.4    Subeequent  reports. 

(a)  Except  as  noted  elsewhere  in  this 
paragraph,  every  labor  organizatitm 
which  revises  the  most  recent 
constitution  and  bylaws  it  has  filed  with 
the  Office  of  Labor-Management 
Standards  riiall  file  two  dated  copies  of 
its  revised  constitution  and  bylaws  at 
the  time  it  files  its  annual  financial 
report  as  provided  in  Part  403  of  diis 
chapter.  However,  a  labor  organization 
which  has  as  its  constitution  and  bylaws 


a  uniform  constitution  and  bylaws 
prescMwd  by  the  reporting  labor 
organization's  parent  national  or 
international  labor  organization  in 
accordance  with  §  402.3(b)  is  not 
required  to  file  copies  of  a  revised 
uniform  constitution  and  bylaws  if  the 
parent  national  or  international  labor 
organization  files  as  many  copies  of  the 
revised  constitution  and  bylaws  with 
the  Office  of  Labor-Management 
Standards  as  the  Office  may  request, 
(b)  Every  labor  organization  which 
changes  the  practices  and  procedures 
for  which  separate  statements  must  be 
filed  pursuant  to  subsection  201(a)(5) 
(A)  through  (M)  of  the  Act  shall  file  with 
the  Office  of  Labor-Management 
Standards  two  copies  of  an  amended 
Form  LM-1.  signed  by  its  president  and 
secretary  or  corresponding  principal 
officers.  The  amended  Form  LM-1  shall 
be  filed  when  the  labor  organization 
files  its  aimual  financial  report  as 
provided  in  Part  403  of  this  chapter. 

Signed  ia  Wuhington.  DC.  this  ISth  day  of 
Dacamber,  1993. 

Martin  Manlay, 

Assistant  Secmtaiyfor  the  Americaa 
Workplace. 

Appendix  to  Preaiiri>le 

Nola:  This  appendix,  which  will  not 
appear  in  the  Ckide  of  Federal  Regulations, 
contains  tha  revised  Fonn$,LM-2,  LM-3,  and 
LM-4,  provided  for  in  Parts  402  and  403.  The 
text  of  the  instructions,  which  is  not 
included  la  this  appendix,  is  available  firom 
the  Office  of  Labor-Management  Standards, 
Office  of  the  American  WackpUca  (section  IV 
of  the  preamble  of  this  final  nile  contains  the 
text  of  all  changes  made  to  tha  instructions 
contained  in  the  appendix  to  the  proposed 
rule  of  September  23, 1993,  58  FR  49672). 
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U.S.  Oapanmam  of  Labor 
Cffica  of  Labor-Management 

w..r,4r'£%o2,o    LABOR  ORGANIZATION  ANNUAL  REPORT 

FORM  LM-2 


OffiOtOf 

and 


MUST  BE  USED  BY  LABOA  ORGANIZATIONS  WITH  S200.000  OK  MODE  IN  TOTAL 
ANNUAL  RECEIPTS  AND  LABOR  ORGANIZATIONS   UNDER  TRUSTEESHIP 


T»H  f»por1 »  mtmfnary  itntm  PL.  m-UT.  U  mn»n»»6    ftUvn  le  comply  mty  rwull  w>  ciK»itn«l  prwcuHew.  Wnw.  or  Ovll  ponnvot  •*  prevMod  by  M  USC.  *M  or  440. 


READ  THE  INSTRUCTIONS  CAREFULLY  BEFORE  PREPARING  THIS  REPORT.    SUBMIT  THIS  REPORT  IN  DUPLICATE.                           | 

IMPORTANT 

Pm4  off  the  lop  eopy  mi 
^lac*  It  in  ih*  um«  bo>  on 
Xhi  tKoad  copy  of  th«  form. 

If  Itbal  inform«t»or>  it  oorrta. 
!••¥•  IMm«  4  through  6  Wwli. 

If  iatel  information  i«  ioeonvct, 
compMt*  lt«m«  4  through  t. 

1.  FILE  NUMBER 

2.  PERIOD 
COVERED 
From 
Through 

MO 

DAY 

YR 

3.  If  your  organization  ceased  10  smst 
v>C  this  it  its  terminal  report.  ••• 
Section  XII  of  the  instructions  and 
check  here:    D 

4.    AFFILIATION  OR  ORGANIZATION  NAME 

8.   MAILING  ADDRESS: 

(in  care  of)  NAME  AND  TITLE  OF  PERSON 

S.   DESIGNATION  (Local,  Lodge,  etc.) 

6.  DESIGNATION  NUMBER 

NUMBER  AND  STREET 

7.    UNIT  NAME  (if  any) 

BUILDING  AND  ROOM  NUMBER  (if  any) 

9.   Are  your  organization's  records  kept  at  iu  mailing  address?    Yes    No 
(If  'No. '  provide  address  in  Item  75.)                                       D     D 

CITY                                                   STATE                                 ZIP  CODE 

DURING  THE  REPORTING  PERIOD  DID  YOUR  ORGANIZATION: 

10.  Have  a  'subsidiary  organization'  as  denned  in  Section  X 
of  the  instructions? 


11.  Create  or  participate  in  a  trusf  or  other  fund  or 
organization,  as  defined  in  the  instructions,  which 
provides  benefits  for  members  or  their  t>anaficiarias? 

12.  Have  a  political  action  comminee  (PAC)  fund? 


13.  Acquire  or  dispose  of  any  goods  or  property  in  any 
mannar  ottwr  than  by  purchase  or  sale?   


14.  Have  an  audit  or  review  of  its  books  and  records  by  an 
outside  accountaru  or  by  a  parent  body  auditor/ 
representative? 


15.  Discover  any  lost  or  shortage  of  fundt  or  other  property? 
(Ans¥¥er  *yas'  avan  //  there  he$  beer)  reptyment  or 
recovery.)    

16.  Have  any  officer  who  wat  paid  StO.CXX)  or  more  by 
your  organization  and  alto  received  $10,000  or  nnore  as 
an  officer  or  enrvloyee  of  another  labor  organization  or 
of  an  empk)yee  benefit  plan?  


17.  Liquidate  or  reduce  any  liabilities  without  disburtament 
of  cash?     ': 

(If  the  answer  to  any  of  the  above  questions  is  "Yes,"  provide 
Hem  75  as  explained  in  the  instructions  for  each  item.) 


Yes   No 
D    D 


D  D 

D  D 

D  D 

D  D 

D  a 

D  D 

D  D 

details  in 


18.  How  many  members  did  your  organization  have  at 
the  end  of  the  reporting  period? 

19.  What  Is  tha  data  of  your  organization's  next  regular 
election  of  officers? 

20.  What  is  ttta  maximum  amoirt  recoverable  under 
yoir  organization's  fidelity  bond  for  a  k>$s  caused 
by  any  officer  or  employee  of  your  organization? 

2 1 .  What  are  your  organization's  rates  of  dues  and  fees?  (Enter  a 
minimum  and  maximum  if  more  than  one  rate  applies  for  any  Une.) 


Month 


Ymt 


(a)  Regular  Dues/Fees 

(b)  Initiation  Fees 

(c)  Transfer  Feet 

(d)  Work  Permits 


Rates  of  Dues  and  Feet 


P"  (monm.  yur.  ok.) 


P*  (monm,  y«w.  etc) 


22.  0urir«g  tha  reponing  period,  did  your  organization  have  any 
changes  in  its  constitution  and  bylaws  (other  than  rates  of 

dues  and  fees)  or  in  practices/procedures  listed  in  the  Yes   No 

instructiont?   D    O 

(If  the  constitution  and  bylawt  have  changed,  attach  two  new 
dated  copies.  If  practices/procedures  have  changed,  aee  the 
instructions.) 

23.  Were  any  of  yotr  organization's  assets  pledged  as 
aect/ity  or  encumbered  in  any  other  way  at  tha 
end  of  the  reporting  period?   


D    D 


24.  Did  your  organization  have  any  contir^gant  liabilities  at 

the  end  of  the  reporting  period?    D    O 

(Utha  answer  to  item  23  or 24  Is  'Yes,' provide  details  in  item  75.) 


Each  of  tha  urtdersigned,  duly  euthorized  officers  of  the  above  labor  organization,  declares,  under  the  applicable  penalties  of  law,  that  all  of  the  infor- 
mation submitted  in  thit  report  (including  tfte  inforn^aiion  contained  in  any  accompanying  documentt)  hat  been  examined  by  the  sigrMtory  and  is,  to 
the  best  of  the  undertigrwdt  knowledge  and  belief,  true,  correct,  and  complete.  (See  Section  VI  on  penalties  in  tha  instructions.) 


76.  SIGNED: 


Oat* 


± 


PRESIDENT 
(MottmttUt. 
$t*  InUniOioni). 


77.  SIGNED: 


T«l«phon«  NumlMT 


Oat* 


± 


.  TREASURER 
'  (WanmUU: 


Telephon*  Numbar 


Form  LM-2  (Revised  1993) 
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I  ENTER  AMOUWTS  IW  DOtLARS  OhCt]  -        FILE  NUMKII   T 

cotdfiers  scHEDuies  i  thkjuch  ts  befoke  coukethg  srATEMeurs  a  and  § 

8TATEMEMT  A—  ASKTt  AND  UABILITIES 


ASSETS 

faoM 

« 

Sun  Of  Asponing 

^•fiod 

(A) 

f%riod 
(B) 

LIABILrnES 
l»m 

fHOM 
•OH 

t 

Stan  o(  Raponing 

Pariod 

(C) 

End  of  Raporting 

Pariod 

(D) 

2S.  Catft 

at.    Acoownu  RK*iw«bi*  . .  . 

27.   Loan*  R>c*<vabl« 

2t.    as.  TiMsury  S«curitw<. 

29.  Mv#stfn9nts 

30.  RxadAtMK 

1 

2 

S 
3 

$ 

S 

33.  Acooum*  Payabi* 

34.  Loan*  Rayabta 

35.  Mongagat  Payabia  . . . 

36.  Other  Liabilitiaa 

37.  TOTAL  LIABILITIES  .  .  . 

38.  NET  ASSETS  r/famJ^ 
l0$S  l»m  37) 

0 

4 

% 

% 

$ 

% 

. 

31.   Olt«rAs*«t> 

32.    TOTAL  ASSETS 

s 

S 

S 

$ 

STATEMENT  B  — RECEIPTS  AND  DISBURSEMENTS 


CASH  RECEIPTS 
Item 

moM 

SCM 

f 

AMOUNT 

CASH  DISBURSEMENTS 
Hem 

f*0M 
SCH 

( 

AMOUNT 

3».  Ouaa 

40.   Par  Capita  Tax 

6 

a 

1 

14 

s 

5S.  ToOffie»r» 

9 
10 

13 

11 

12 

7 
1 
• 

15 

% 

57.  To  Employee*  

41.  Faet  

M.  Per  Capita  Tax  

42.  Finat 

43.  Aiaaawnenta 

59.  Fees,  Fines.  Auessments,  etc 

60.  Office  &  Administrative  Expertte 

44.  Work  ^rmltt 

61 .  Educational  A  Publicity  Expense 

45.  Sale  ofSuppliec 

62.  Professional  Fees 

4S.  mtaraai  

63.  Benents  

47.  OMdaflda  

48.  Rantt 

49.  Sale  of  ir^vaatment  S  Fixed  Attata 

50.  Loarw  Obtained 

64.  Comribuions.  Gifts  &  Grants 

65.  Supplies  for  Resale 

66.  Direct  Taxes 

67.  Withholding  Taxes 

51.  RapaymentaofLoanaMade   

68.  Purchase  of  Investments  &  Fixed  AasMs 

69.  Lo*)s  Made 

52.   OnBeMTofAIMiMeaiorTranaRMnal 
10  Them 

53.   FromMembaraforOitbursefnenton 
Ttteif  Behalf 

71.  To  Affiliates  of  Fi*ids  Collected  on  Their  Behalf 

72.  On  Behalf  of  Individual  Members 

54.   Other  Receiptt 

73.  Other  Disbursements 

55.    TOTAL  RECEIPTS 

S 

74.  TOTAL  DISBURSEMENTS    

% 

75.    AODITIONAL  INFORMATION 


Item  Number 


Form  LM-2  (Revised  1993) 


(If  mora  space  it  needed,  anach  additional  pages  property  ia»niiried ) 
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LM-2 


{ ENTER  AMOUWTS  IW  OOtlARS  ONLY) 


FILE  NUMBER 


[ 


Hmon  apaea  is  needed  to  complete  ariy  of  the  schedata^  eontinm  ««  ^itrufif,^^  rmtmi  i»ina  ihm  ««m.  r  i ..-TT- r 

'c^ul'.'ndernertfm  totals  on  ff»  tine  pro.HMH>lbrad^itiona7^^s1ne^ 

SCHEDULE  1  —LOANS  RECEIVABLE 


Lilt  baton  kMn«  to  ontows.  •nptoyM*.  or  rrwntiara 
which  at  my  «ma  aurtag  fh«  laportii^  ptriod  KCMdad 
S2S0  ind  list  all  letnt  to  busioaM  wiMtpniM  ragvtflwt 

of  «TMunL 


(A) 


1.  Name: 

Purpose: 

Security: 

Terms  of  Repayment: 


2.  Nama:_ 
Purpose:  _ 
Security: 


Terms  of  Rapaymem: 


3.  Totals  from  additional  pages  (if  any) 


4.  Touis  of  loans  not  listed  above 


5.  Tottis  of  Lines  1  through  4 


Loans  OuMianding 

at  Start  of 

Period 


(B) 


Loans  Made 

(Xirir>g  Period 

(C) 


Hepaymentt  Receiwad  Ouring  Period 


Cash 
(DHD 


Other  Than  Cash 
(DX2) 


Enter  the  Totals  from  Line  5  In Iierrr27, 

Colurrw  (A) 


•»m  51 Hem  75      . 

with  Explarwtion 


Loans  Outstanding 

at  End  of 

nariod 

(E) 


4 

Nam  27, 

Column  (B) 


SCHEDULE  2— INVESTMENTS 
(OTHER  THAN  U.S.  TREASURY  SECURITIES) 


Description 


Marketable  Securities 


1.  Total  Cost 


2.  Total  Book  Value 


3.  List  each  marketable  aecurity  which  has  a  book  vakw 
over  $1,000  and  exceeds  20%  of  Line  2. 


(a), 
(b) 

(d) 


Amount 


SCHEDULES -OTHER  ASSETS 


Other  Investments 


4.  Total  Cost 


5.  Total  Book  VakM 


6.  List  each  other  Investmem  which  has  a  book  value 
over  $1,000  and  exceeds  20%  of  Line  5.  Also  list 
efch  substdiary  for  which  separate  reports  are 
attached. 

(a) . _____ 


(b) 

(c) 
(d) 


(e)   Total  from  additional  pages  (if  any) 
7.  Tom  of  Lines  2  and  S 


Enter  the  Total  from  Line  7  in Item  29.  Column  (8) 


Description 

(A) 

Booh  Value 
(6) 

$ 

5.  Total  from  additional  pages  (if  «ty) 

6.  Total  of  Lines  1  through  5 

$ 

Enter  the  Total  from  Lirw  6in n 

4 
lam  31,  Column  (6) 

Form  LM^  (Revised  1893) 


I 


SCHEDULE  4- OTHER  UABtLITtES 

Description 

(A) 

AmouTHat 

End  of  Pariod 

(B) 

1. 

S 

2. 

3. 

4. 

5 

6. 

7. 

8.  Total  from  additional  pages  (if  any) 

9.  Total  of  Lines  i  through  e 

$ 

Enter  the  Total  from  Line  9  in lu. 

♦ 

Paga3of« 
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I  EMTEW  AMOUWTS  IN  DOLLARS  OHlT] 
SCHEDULE  8  -  FIXED  ASSETS 


FILE  NUMBER 


Datcriplion 
(A) 

Coat  or 

Other  Basis 

(B) 

roial  Oapreciation 

or 
(mount  Expensed 

(C) 

Book 

Value 

(D) 

Fair  Market 

Value 

(E) 

1.  Lar>d  (give  location): 

$ 

$ 

S 

2.  Totals  from  additional  pagat  (If  any) 

3.  BuUdmgt  (giva  locatton): 

S 

4.  Totals  from  additional  pagas  (if  any) 

5.  AuJonwbiles  and  Other  Vehicles 

e.  OtTce  Furniture  arx)  Equipment 

7.  Other  Fixed  Assets 

8.  Totals  of  Lines  1  through  7 

$ 

s 

S 

$ 

Enter  the  Total  from  Line  8.  Column  (D)  in h. 

'^                                       1 

SCHEDULE  •-  SALE  OF  INVESTMENTS  AND  FIXED  ASSETS 


Description  (if  land  or  buildings,  giva  locatton) . 
(A) 

Cost 
(B) 

Book  Value 
(C) 

<ross  Sales  Price 
(0) 

Amount  Received 
(E) 

$ 

s 

S 

$ 

S.  Totals  from  additional  pages  (If  any) 

8.  Totals  of  Lines  1  through  5 

S 

s 

$ 

$ 

■■            : 

7.  Less  Reinvestments 

8.  Net  Sales 

$ 

Enter  the  Total  from  Line  8  in -f „^  *  ^g 

SCHEDULE  7  -  PURCHASE  OF  INVESTMENTS  AND  FIXED  ASSETS 

Description  (if  land  or  buildings,  give  tocation) 
(A) 

Cost 
(8) 

Book  Value 
(C) 

Cash  Paid 
(0) 

1. 

S 

S 

$ 

2 

3 

4. 

5.  Touts  from  additional  pages  (if  any) 

6.  Totals  of  Lines  1  through  s 

s 

$ 

$ 

7.  Less  Reinvestments 

8.  Net  Purchases 

$ 

Enter  the  Total  from  Line  8  in ^^ 

it9ni  66 

SCHEDULE  S  -LOANS  PAYABLE 


Source  of  Loans  Payable  at  Any 
Time  During  the  Reporting  Period 

Loans  Owed  at 

Start  of  Period 

(B) 

Loans  Obtained 

During  Period 

(C) 

Repaynwnts  lutade  During  Period 

Loans  Owed  at 

End  of  Period 

(E) 

Cash 
(DMD 

Other  Than  Cash 
(D)(2) 

1. 

$ 

$ 

$ 

S 

S 

2 

3 

4.  Totals  from  addltior^al  pages  (if  any) 

5.  Totals  of  Lines  1  through  4 

S 

S 

$ 

s 

$ 

Enter  ttw  Totals  from  Line  5  in 

4                   ♦ 

Item  34.                  Item  50 

Item  70 

♦                    4 

Item  75                  item  34 

Column  (C) 

with  Explanation        Column  (D) 

Form  LM-2  (Revised  1993) 

PaoA  A  of  ft 
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LM-2 

SCH 

[ENTER  AMOUNTS  M  OOLLAAS  ONLY  ] 

1                               ULt  NUMBER    1 

lEDULE  9  -ALL  OFflCaK  AND  DtSaURSEMENTS  TO  OFFICERS                              ' 

1 

Nwne 
aitf«p9f$oni  who  tmidonic*  during  tt)0 

taivy  Of  ottmr  Oiaburmimntt.) 
(A) 

Ttiia 

(B) 

Status 

Croea  Salary 

(before  taxes 

and  other 

deduciiona) 

(D) 

AiiowMcaa 
(E) 

Oisbursemervsi 

for 

Official 

Buelneaa 

(F) 

Other 
(G) 

ToM 

1. 

$ 

S 

S 

$ 

s 

2. 

9. 

4. 

5. 

6. 

\ 

7. 

8. 

9. 

10.  Totals  from  additional  pages  (tf  any) 

11.  Totals  of  Lines  1  through  10 

S 

s 

s 

S 

s 

■  "                       ■:.:SJl==5i;S>;;Sv;>;vS<5ri.;  ■  >;::.;:;;:-^; 

'--■-■ 

12.  Less  Oeductiortt 

•■-si^Piis*ps:p--;: 

"                                          ~      ■■"  ~-  ""■■ 

13.  Net  Disbursements 

s 

Enter  the  Total  from  Line  13  in 

TT— ^ 

•  Code  for  Column  (C):  past  officer-  P.  continuing  officer-  C,  new  officer  during  the  reporting  period  -N. 
(Ittny  omctr  w»$  not  thctad  at  a  ragular  alection  m  accordanca  with  your  organization'a  consiiiuiion  and  bylam.  axplain  in  nam  75) 

SCHEDULE  10 -DISBURSEMENTS  TO  EMPLOYEES 

neme 
aistatt  ampioyaat  who  racoivad  mora 
than  S 1 0,000  m  total  ditburaamantt  from 
your  organization  and  any  afTiliaias.) 

<A) 

Position 
(B) 

Name  of 

Affiliated 

Organization 

(if  applicable) 

(C) 

Gross  Salary 

(belore  taxes 

and  other 

deductions) 

(0) 

Allowances 
(E) 

Oisburaements 
lor 

ONictal 

Business 

(F) 

Oilw 

Disburaemems 

(G) 

Total 

(H) 

1. 

S 

$ 

S 

S 

$ 

2. 



. 

8. 

9.  Totals  from  additional  pages  (if  viy) 

10.  Totals  tor  an  employees  who.  during  the  reporting  period, 
received  $10,000  or  less  m  total  disbursements  from  your 
organtzaiion  and  any  afMiates. 

11.  ToMKofLtnee  1  through  10 

s 

$ 

s 

s 

s 

t.    .^                                          ■::-■■-:':        -^^1 

12.  Less  Deductions 

13.  Net  Disbursements 

s 

Enter  the  Total  from  Line  13  in 

. . . .    Bwn  57 

Form  LM-2  (Revised  1993) 

- 
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I  EMTtW  AMOUNTS  IH  OOttAWS  OwIT] 
SCHEDULE  11— KNCFITt 


FILC  NUMBER 


Owcfipiion 
(A) 

ToWhomPakJ 
(B) 

Ainount 
(C) 

, 

« 

10.  Total  from  additionai  ptoM  (if  any) 

11.  Total  oHinwl  through  10 

$ 

Pnt*r  thA  TftlAl  frrwn  t  ir^  1 1  in 

4 
Item  63 

SCHEDULE  12— CONTRIBUTIONS,  GIFTS.  AND  GRANTS 


SCHEDULE  13— OFFICE  AND  ADMINISTRATIVE  EXPENSE 


Description 

(A) 

Amount 
(B) 

S 

10.  Total  from  additional  pages  (if  any) 

11.  Total  of  Lines  i  through  10 

« 

4 
Enter  ttw  Total  from  lint  Ilin Item  64 

SCHEDULE  14— OTHER  RECEIPTS 


OeKription 
(A) 

Amount 
(B) 

$ 

- 

10  Total  from  additional  pages  (if  any) 

11.  Total  of  Lines  1  through  10 

$ 

4 
Enter  the  Total  from  Line  1 1  in Item  54 

Description 

(A) 

Amount 
(B) 

1. 

$ 

2. 

3 

4. 

5 

6. 

7. 

S. 

9. 

10.  Total  from  additional  pages  (if  any) 

11.  Total  of  Lines  1  through  10 

$ 

4 
Enter  the  Total  from  Line  1 1  in I«m  60 

SCHEDULE  15— OTHER  DISBURSEMENTS 

Description 
(A) 

A(TX>unt 
(B) 

1. 

$ 

2. 

3. 

4. 

5 

6. 

7. 

8 

9. 

10.  Total  from  additional  pages  (if  any) 

11.  Total  of  Lines  1  through  10 

S 

4 
Enter  the  Total  from  Lirw  1 1  in Item  73 

Form  :.M-2  (Revised  1993) 
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U.S  Department  o(  Labor 
Office  of  Labor-Mar^gemem 

Standard.         LABOR  ORGANIZATION  ANNUAL  REPORT 
FORM  LM-3 


Fomi  approved 
OffleaefManagwnani 


Washington,  DC  20210 


FOR  USE  BY  LABOR  ORGANIZATIONS  WITH  LESS  THAN  $200,000  IN  TOTAL  ANNUAL  RECEJPT8 


T^U.^^^.^.>a>,^^,„,,.,...^,^^^,,,^^^^^^,,^^^^ 


READ  THE  INSTRUCTIONS  CAREFUUY  BEFORE  PREPARING  THIS  REPORT.    SUBMIT  THIS  IMPORT  IN  OUPLICATF 


IMPORTANT 

If  a  Isbai  IS  hart.  ^ 

p«ei  off  th«  lop  copy  and 
pitca  it  in  the  sama  box  on 
tha  sacond  copy  of  ttiaform. 

If  libal  iafom>ation  is  oorraci, 
laava  itams  4  through  a  Mwili. 

If  labal  information  is  Incorract, 
eomplata  itams  4  through  S. 


1.  FILE  NUMBER 


2.  PER100 
COVERED 
From 

Tlirough 


UO 


OAV 


va 


3.  If  your  orgar>ization  ceased  to  exist 
and  this  is  its  terminal  report,  aee 
Section  XII  of  the  instructiorw  and 
ct^eckhere:    D 


4.    AFFILIATION  OR  ORGANIZATION  NAME 


5.   DESIGNATION  (Local.  Lodge,  etc.) 


7.    UNIT  NAME  (If  any) 


6.  DESIGNATION  NUMBER 


9.  Are  your  organization's  records  kept  at  i»  mailing  address?  Yes   No 
(If 'NO,' provide  aaanss  In  Item  se.)  n    D 


8.  MAILING  ADDRESS: 


(m  care  of)  NAME  AND  TITLE  OF  PERSON 


NUMBER  AND  STREET 


BUILDING  AND  ROOM  NUMBER  (if  any) 


CITY 


STATE 


ZIP  CODE 


DURING  THE  REPORTING  PERIOD  DID  YOUR  ORGANIZATION: 


10.  Have  a  "subsidiary  organization"  as  denned  in  Section  X 
of  the  instructions? 


Yes   No 

D   D 


1 1 .  Create  or  participate  in  a  trust  V  other  fund  or 
organization,  as  defined  in  the  instructions,  which 

provides  benefits  for  members  or  their  beneficiaries?  n    D 

12.  Have  a  political  action  committee  (PAC)  fund?    □    □ 

13.  Acquire  or  dispose  of  any  goods  or  property  in  any 
manner  ottier  than  by  purchase  or  sale?   □    Q 


14.  Have  an  audit  or  review  of  its  books  and  records  by  an  outside 
accountant  or  by  a  parent  body  auditor/representative''  . . .  □    □ 


15.  Discover  any  loss  or  shortage  of  funds  or  other  property?      Yes   No 
(Answer  "Yes"  even  If  there  has  been  repayment  or 

'W»very.)    q   p 

16.  Have  any  officer  who  was  paid  $10,000  or  rr»ore  by  your 
organization  and  also  received  $10,000  or  more  as  m  officer 
or  employee  of  ar>olher  labor  organization  or  of  «t  anrtployoe 
benefit  plan? q   q 

1 7.  Pay  any  employee  ulary.  allowances,  and  other  expertsea 
which,  together  with  any  paymerttt  from  affiliaiea,  totaled 

fFwe  than  $10.0007 □   □ 


18.  Have  loans  totaling  more  than  $250  to  any  officer,  emptoyee, 

or  member,  or  make  any  loans  to  a  business  enterprise?  . . .'  □   □ 
(If  ffte  answer  to  Mny  of  the  above  Questions  it  -Yes. '  provide  details  in  Item  S6  as  oxplalnea  in  the  instruetiom  for  »ach  Utm.f 


19.  How  nr»any  members  did  your  organization  have  at 
the  end  of  the  reporting  period? 

20.  What  is  the  maximum  anxHjnt  recoverable  under 
your  organization's  Tidelity  bond  for  a  loss  caused 
by  any  officer  or  employee  of  your  organization? 

21.  During  the  reporting  period,  did  your  organization 
have  any  changes  in  Its  constitution  and  bylaws 
(other  than  rates  of  dues  and  fees)  or  in 
practices/procedures  listed  in  the  instructions?  . . . 


Yes  No 
...   D    D 

(If  the  constitution  and  bylaws  have  changed,  attach  two  new  dated 
copies.  If  practices/procedures  have  changed,  see  the  Instructions.) 


22.  What  is  the  date  of  your  organization's  next  regulv 
•lection  of  officers? 


Month 


Ya« 


23.  What  are  your  organization's  rates  of  dues  and  fees?  (Enter  a 
nvnimum  and  maximum  if  more  than  one  rate  appliat  for  my  line.) 


(a)  Regular  Dues/Fees 

(b)  Initiation  Fees 

(c)  Transfer  Fees 

(d)  Work  Permits 


Rates  of  Dues  and  Faai 


P*  vnoniA.  )r*4r. Uc) 


the  infor- 


^fr>^  .  ^  !  '  w  '  ''"^  •"'^'"<1  ©"'cers  of  the  above  labor  organ,2aiK>n.  declares,  under  the  applicable  penalties  of  law.  that  all  of  .n,  m,^- 
ZTJl^^^ll''"*  '•?>"  ('"<:'"<^'"8  '^  informaiKjo  contained  in  any  accompanying  documents)  has  been  examine!  by  tt»  sJ^UKya,^ ilw 
the  best  of  the  undersigned's  knowledge  and  bei«f.  true,  correct,  and  complete.  (S00  Sect^  VI  on  penalties  in  the  inetruct^) 


57.  SIGNED: 


Data 


± 


PRESIDENT 
(ilMmW. 
mt  kittniatont) 


58.  SIGNED: 


Tataphona  Numbar 


Oats 


TREASURER 

(If  oihtf  ttht. 


Talaphona  Numbar 


Form  LM-3  (Revised  1993) 
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I ENTER 


AMOUNTS  IN  DOLLARS  ONLY 


FILENUM8GR 


c 


] 


24.  ALL  OPRCeW  AND  DtSBUIB£«iiewTS  TO  OFflCEWS 


(Lm  all  p«r$on$  who  hM  oIKct  during  ttm  nporting  ptrlod 
*MnlHh»yf9eak»aao  salary  Of  otbarOittMjimmouJ 

1*) 


HL 


M. 


lEL 


M. 


M. 


SL 


Uta 


Statu* 
ii 


J9- 


(q)  TotttH  frow 


1!1«2L. 


Towtte^tinM 


^■j^nrouQh  ^Qj_ 


gww  tt>«  Tot«t  from  Lin*  (i).  m  Ww  45 


OroMSAivy 
(t)«lo(«  tuM  and 
oMwf  4*duciioM) 

C» 


AllOMrancM 
•ndOttwr 

OiabwrMNWMt 


TCWI 
If) 


(i)  L>««  D>ductiont 


(i)  N*t  Di»bufi>m>ni« 


STATEMENT  A— AMETS  AND  LIABILITIES 

ASSETS 

Mm 

Stan  o(  Reporting 

Pviod 

(A) 

End  of  Raporting 

f^fisd 

(B) 

LIABLn-tES 

Rem 

Start  o(  Raporting 
Pariod 

(C) 

End  of  Raporting 

Nriod 

(D) 

».   C«h 

26.  Lom  Racsivabi* 

27.  US.  Traatury  Sacuritiaa  . 

s 

S 

32.  Acoountt  Payabia 

33.  Loan*  PayabI* 

» 

S 

34.  Mongag**  Payabia  — 

35.  OttiefLlabilWa* 

36.  TOTAL  LMBUTCS 

t9.  Fixed  A%mx% 

s 

« 

IQ     rutmr  Ai^^ 

37.  MET  ASSETS  (Tiam  ft 
Iaumm96) 

V  -:.,  "v.--:-;:.-..; 

■•"■^~ ;:  ;uh:5:^^s;™^v^h::^^ 

11.    TOTAL  ASSETS 

s 

s 

s 

l« 

STATEMENT  ■- RECEIPTS  AND  DISBURSEMENTS 

CASH  RECEIPTS 


38.  Om% 

39.  Par  Capita  Taa   

*a.  Faaa, Fina*. Aaaa**ma(«* S Work Parmitt  ... 

41.  MaraatiOwidand*   

42.  Sala  Of  (nvMRmam  s  nmd  A*aat*   

43.  Othar  Racaipis 

44.  TOTAL  WECCTnS 


AMOUNT 


CASH  DfSBURSEMENTS 


49.  T«OMc*r«  (Worn  flam  m; 

46.  To  Employaa*  (lam  Oaduetiaimt 

47.  Par  Capita  Tax   

40.  Offica  A  AdminiatraUM  Expaoa* . 


M  total  fBO«<ptt  reported  in  Item  44  are  $200,000  or  more, 
your  organization  must  file  Form  LM-2  instead  of  this 
form. 


49.  Profatsional  Faa* 


90.  BanaCts. 


51.  Coruribuiions.  Gift*  A  Grant* 

52.  Purchaaa  Of  mvattment*  A  Fixed  A*«aiB . 

53.  Loan*  Mad* 

54.  Oihar  Oitburaamanu 

55.  TOTAL  DtSBURSEMEhfTS 


AMOUNT 


56.  AOOfTlONAL  INFORMATION 


(girwra  spaea  it  naadad.  attach  additfonal  pagan  proparly  iden0i9d.) 


Form  LM-3  (Rawiaad  1993) 
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us.  Oepartment  of  Labor 
Office  of  Labor-Martagemem 
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IMPORTANT 

pet  oft  the  lop  copy  and 
piece  it  in  the  teme  box  on 
the  Mcond  copy  of  the  form. 

If  libel  mTormetion  it  correct, 
leeve  item*  4  through  a  Wmk. 

If  lebel  Mormation  it  MKOrrect, 
complete  ilemt  4  through  S. 

1.  FILE  NUMBER 

2.  PERiOO 
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rren 
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MO 

DAY 

YH 

3.  If  your  organization  coated  to  axitt 
and  thit  it  its  terminal  report.  *aa 
Section  X  of  the  inttructlon*  and 
ctwckhara;    D 

4.  AFFILIATION  OR  ORGANIZATION  NAME 

e.  MAILING  ADDRESS: 

(in  cara  of)  NAME  AND  TITLE  OF  PERSON 

5.  DESIGNATION  (Local,  Lodge,  etc.) 

6.  DESIGNATION  NUMBER 

NUMBER  AND  STREET 

7.  UNIT  NAME  (if  any) 

CITY                                                      STATE                                   ZIP  CODE 

9.  During  the  reporting  period,  did  your  organization  have 

Ye*     No 

14.  Enter  the  toui  value  of  your  organization'*  a**ets  at 

any  change*  in  its  constitution  and  bylaws  (other  than          n      Q 

rates  of  due*  and  lees)  or  m  practices/  procedure* 

listed  in  the  instructions?  (If  tha  constitution  ana 

byiawt  hava  changati,  attach  two  naw  aaiaa  capias. 

It  praaicas/procaduraa  hava  changad.  aaa  tha 

ktaructions.) 

10.  Did  your  organization  change  it*  rate*  of  due*  and  fees       Ye*     No 
during  the  reporting  period?  (If  "Yai.' report  tha  naw           i-i      i-i 
rates  in  item  19.)                   *                                             LJ      U 

11 .  Ofd  your  organization  discover  any  lou  or  shortage  of        Ye*     No 
funds  or  property  during  the  reponing  pariod?    (If                i-j      n 
•y»«,  •  provide  details  in  Item  19.  Answer  •Yes'  even            '"'      '"' 
If  there  has  been  repayment  or  recovery.) 

12.  Was  your  organization  insured  by  a  fidelity  bond                 Yes     No 
during  the  reponing  period?  (if  "Yes, "  enter  the                    D      D 
maximum  amount  recoverable  under  tha  bond  for  loss 

ma  and  of  tha  reponing  period  (ca*h.  bank  account*, 
equipment,  etc.). 

15.  Enter  the  total  liabilitie*  (debts)  of  your  organization 

at  the  end  of  the  reponmg  period  (unpaid  bill*,  loan* 
owed,  etc.). 

16.  Enter  tha  total  receipt*  of  your  organization  during 
tha  reponing  period  (due*,  fee*,  interest  received. 

etc.).  (If  $10,000  or  more,  your  organization  rrtust 
Ma  Form  LM-2  or  LU-3  instead  of  this  form.) 

17.  Enter  the  total  disbursements  made  by  your 

organization  during  the  reponing  period  (per  capita 

tax.  k>ans  made,  net  payments  to  officer*, 
payment*  for  office  auppiies,  etc.). 

18.   Enter  the  total  payments  10  olTicar*  and  amployaa* 

13.  How  many  member*  did  your  organization  have  at 
tha  end  of  the  reponing  period? 

during  the  reponing  period  (gross  Mlaries,  lost 
time  payment*,  allowance*,  expente*,  etc.). 

19.  ADDITIONAL  INFORMATION 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Offlc*  of  ttM  Assistant  Sscretary  for 
Community  Planning  and 
Davslopmant 

[Dociwt  Na  N-93-3690;  FR-a62»-N-01] 

Funding  Availat)llity  for  Rscal  Year 
1994  for  Innovatlva  Pro|«et  Funding 
Under  the  innovative  Homalaaa 
initiatives  Demonstration  Program 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACnON:  Notice  of  fund  availability 

(NOFA). 

■ 

summary:  This  Notice  announces  the 
availability  of  $25  million  in  funds  for 
applications  for  Innovative  Project 
Funding  under  the  Innovative  Homeless 
Initiatives  Demonstration  Program. 
These  funds  will  be  awarded 
competitively  for  activities  which  are 
components  of  an  innovative  approach 
toward  providing  a  "continuum  of  care" 
system  designed  to  assist  homeless 
persons  and  prevent  homelessness.  The 
funds  will  be  used  to  fill  gaps  within  the 
context  of  developing  a  seamless  system 
to  combat  homelessness.  They  will  not 
be  used  to  fund  activities  isolated  from 
a  systematic  approach.  This  notice  of 
funding  availability  (NOFA)  contains 
information  concerning  program 
purpose,  eUgible  applicants,  ehgible 
activities,  application  requirements,  and 
application  processing. 
DATES:  All  applications  received  in  the 
Office  of  Special  Needs  Assistance 
Programs  (SNAPS)  at  the  address  shown 
in  the  "ADDRESSES"  section  of  this 
NOFA  during  or  prior  to  the  three 
working  day  period  beginning  on 
January  10, 1994  and  ending  on  January 
12, 1994  will  be  considered  before 
applications  received  during  the  next 
three  working  day  period.  Applications 
received  during  the  second  three 
working  day  period  will  be  considered 
before  apphcations  received  during  the 
following  three  working  day  period,  and 
so  forth  until  the  $25  million  is 
awarded.  An  application  received  after 
the  close-of-business  (5:15  pm  Eastern 
time)  on  the  third  day  of  any  three-day 
period  will  be  considered  to  have  been 
received  during  the  next  three-day 
period.  Any  application  received  prior 
to  or  during  the  three  working  day 
period  beginning  on  January  10, 1994, 
Qr  during  a  succeeding  three  working 
day  period,  and  which  was  not  selected 
for  funding  from  the  pool  of 
applications  received  during  the  same 
three  working  day  period  remains 
eligible  for  consideration  for  funding. 


and  will  compete  with  applications 
received  during  succeeding  three-day 
periods  imtil  all  available  funding  is 
awarded.  Applications  may  not  be  sent 
by  facsimile. 

The  Department  has  estabUshed  a 
short  application  period  for  this  NOFA 
in  an  em)rt  to  make  funding  quickly 
available  to  applicants  who  are  in  need 
of  funding  to  assist  homeless  persons, 
especially  during  this  time  when  harsh 
weather  conditions  necessitate  greater 
and  more  immediate  assistance  to 
homeless  persons. 
ADDRESSES:  An  original  completed 
application  must  be  submitted  to  the 
following  address:  Department  of 
Housing  and  Urban  Development,  Office 
of  Special  Needs  Assistance  Programs, 
451  Seventh  Street,  SW.,  room  7262, 
Washington,  DC  20410,  Attention: 
Homeless  Innovative  Funding.  One 
copy  of  the  application  must  also  be 
sent  to  the  HUD  Field  Office  serving  the 
area  in  which  the  apphcant's  project  is 
located.  A  list  of  Field  Offices  appears 
in  Appendix  C  to  this  NOFA.  The  Field 
Office  copy  must  be  received  by  the 
application  deadline  as  well,  but  a 
determination  that  an  application  was 
received  on  time  will  be  made  solely  on 
receipt  of  the  application  at  the  Office 
of  Special  Needs  Assistance  Programs  in 
Wasnington. 

FOR  FURTHER  MF0RMAT10N  CONTACT:  The 
HUD  Field  Office  for  the  area  in  which 
the  proposed  project  is  located. 
Telephone  numbers  are  included  in  the 
list  of  Field  Offices  set  forth  in 
Appendix  C  to  this  NOFA. 

SUPPLEMENTARY  MFORMATKM: 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  notice 
have  been  approved  by  the  Office  of 
Management  and  Budget  (0MB)  under 
the  Paperwork  Reduction  Act  of  1980, 
and  assigned  0MB  approval  nimiber 
2506-0147,  which  expires  March  16, 
1994. 

I.  Purpose  and  SubstantiTe  Description 

(A)  Authority 

Innovative  Project  Fxmding  is  part  of 
the  Innovative  Homeless  Initiatives 
Demonstration  Program,  which  is 
authorized  under  section  2  of  the  HUD 
Demonstration  Act  of  1993  (Pub.  L.  103- 
120,  approved  October  27, 1993). 

(B)  Purpose 

The  purpose  of  this  NOFA  is  to  fund 
activities  which  are  components  of  an 
innovative  approach  toward  providing  a 
"continuum  of  care"  system  designed  to 
assist  homeless  persons  and  prevent 
homelessness.  Ine  funds  will  be  used  to 


fill  gaps  within  the  context  of 
developing  a  seamless  system  to  combat 
homelessness.  Any  proposed  system 
should  give  specific  attention  to  the 
particular  needs  of  homeless  persons  in 
the  applicant's  area,  including  those 
needs  necessitated  by  adverse  weather 
conditions. 

A  continuum  of  care  system  consists 
of  three  basic  components: 

(1)  A  prevention  plan  and  outreach 
activities  designed  to  bring  homeless 
persons  into  a  system  and  assess  their 
needs; 

(2)  Transitional  housing  combined 
with  rehabilitative  services;  and 

(3)  Placement  into  permanent 
housing. 

Depending  on  the  specific  needs  of 
the  individual  or  family,  continuing 
supportive  services  may  be  provided. 
For  projects  serving  families,  the 
projects  and  activities  should  serve  the 
family  together,  and  should  work  to 
strengthen  the  family  structure. 

(C)  Funding  Availability 

This  NOFA  makes  $25  million 
available  for  the  Innovative  Project 
Fimding.  The  $25  million  represents 
one-quarter  of  the  amoimt  appropriated 
for  the  Innovative  Homeless  Initiatives 
Demonstration  Program  by  the  HUD 
Appropriations  Act  of  1994  (Pub.  L. 
103-124.  approved  October  28, 1993). 
HUD  reserves  the  righit  to  fund  less  than 
the  full  amount  requested  in  any 
application.  Because  there  is  only  $25 
million  available  for  this  competition, 
the  Department  expects  to  fund  requests 
ranging  from  $250,000  to  $1,000,000. 

n.  Application  Process 

(A)  Applications  will  be  reviewed  and 
selected  on  the  basis  of  the  following 
process. 

(1)  Review.  Applications  will  be 
reviewed  to  ensure  that  they  meet  the 
following: 

(a)  Applicant  eligibility.  The  applicant 
must  be  a  jurisdiction  (i.e..  State, 
metropolitan  city,  urban  county,  unit  of 
general  local  government  (including 
units  in  rural  areas],  Indian  tribe)  or 
nonprofit  organization  operating  within 
such  juirisdiction. 

A  proposed  project  that  involves  the 
participation  of  more  that  one 
jurisdiction  or  more  than  one  nonprofit 
organization,  or  a  combination  of 
jurisdictions  or  nonprofit  organizations 
is  eligible  for  consideration  for  funding. 
However,  of  these  participating 
jurisdictions  and  organizations,  only 
one  jurisdiction  or  one  organization  may 
be  the  applicant. 

The  terms  State,  metropolitan  city, 
urban  county,  unit  of  general  local 
government,  and  Indian  tribe  have  the 
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meanings  ^ven  sixii  terms  in  section 
102(a)  of  the  Housing  and  Community 
Development  Act  of  1974  (42  U.S.C. 
5302). 

The  term  nonprofit  organization 
means  an  organization — 

(i)  No  part  of  the  net  earnings  of 
w^ich  inures  to  the  benefit  of  any 
member,  rounder,  contributor,  or 
indiridual; 

(ii)  That,  in  the  case  of  a  private 
nonprofit  organization,  has  a  voluntary 
board; 

tiii)  That  has  an  accounting  system,  or 
has  designated  a  fiscal  agmt  in 
acoordanoe  vrith  requirements 
established  by  the  Secretary;  and 

(iv)  That  practices  nondiscriininatioD 
in  the  provision  of  assistance. 

(b)  Bi^bie  population  to  be  served. 
The  pofMlatian  proposed  to  be  served 
must  be  homeless  individuals  or 
homelen  families,  or  be  very  low- 
imome  and  at  risk  of  homelessness. 

Tb»  term  homeless  individual  has  the 
meaning  given  such  term  in  section  103 
of  the  Stewart  B.  McKinney  Homeless 
Assistance  Act  (42  U.S.C.  11302). 
Section  103  defines  homeless  individual 
as  follows: 

(0  An  individual  who  lacks  a  fixed, 
regular,  aad  adequate  nighttime 
residence:  and 

^ii)  An  individual  who  has  a  prixaary 
nighttime  residence  that  is — 

CA]  A  supervised  publicly  or  privately 
operated  shelter  lia^ffuui  to  provide 
teflUMvary  living  accommodations 
(indvdiag  welfare  hotels,  congregate 
shelters,  and  transitional  housing  for  the 
mentally  ill); 

(B)  An  institution  that  provides  a 
temporary  rasidaoce  for  individuals 
intended  to  be  inctihiH/wflJiyy^-  fg 

(Q  A  public  or  private  place  not 
d«sign«<n  lor.  or  ordinarily  used  as,  a 
regular  »lnnpir^  accommodation  for 

Tlie  term  aomeless  family  manna  a 
group  of  one  or  more  related  individuals 
who  an  homeless  individuals,  and 
inrJudas  homeless  pragnant  women  an/< 
homeless  individuals  in  the  process  of 
semring  legal  custody  of  a  person  who 
has  not  attrined  the  age  of  18  within  the 
definition  of  family. 

The  term  very  hw-iDcomB  has  the 
meaning  given  this  term  in  section  3  of 
the  United  States  Housing  Act  of  1937 
(42  U.S.C  1437a). 

(c)  Eligible  activities.  The  activities  for 
which  assistance  is  requested  may  be 
any  activities  which  are,  or  are  designed 
to  be.  components  of  an  Innovative 
approadi  toward  providing  a 
"continuum  of  care"  system,  as 
described  above,  and  which  will  fill 
gaps  within  the  context  of  develojring 
that  seamless  system  to  combat 


homelessness.  Up  to  5  percent  of  the 
amount  of  grant  funds  requested  may  be 
used  for  grant  administration  expenses, 
sudi  as  ^e  costs  of  audits  and  veports. 

Applicants  may  not  receive  assistance 
to  replace  frrnds  provided  by  my  State 
or  local  government  to  assist  homeless 
persons. 

(d)  Fair  housing  and  equal 
opportunity.  Organizations  that  receive 
assistance  under  diis  NOFA  must  be  in 
compUsBOB  with  applicable  dvil  rights 
laws  and  Executive  Orders. 

(e)  Oatstanding  audit  fimhngs.  No 
organization  that  receives  assistance 
may  have  serious,  unaddressed, 
outstanding  Inspector  General  audit 
findings. 

(2)  Selection  aitaia.  Applications 
will  be  selected  based  on  the  follovring 
criteria,  which  will  receive  equel 
consideration  in  the  selection  process. 

{a)  Tlje  extent  to  which  the  program 
described  in  tiie  apptication  achieves 
the  purpose  of  this  NOFA; 

(b)  The  extent  to  which  the  applicant 
demonstrates  the  capacity  to  implement 
a  program  that  achieves  the  purpose  of 
this  NOFA; 

(c)  The  extant  to  which  the  program 
described  in  the  application  is 
innovative  and  may  be  r^licated  or 
may  serve  as  a  model  fOT 
implementation  in  other  jurisdictions; 

(d)  Diversity  by  geography  and 
commimity  type; 

(e)  The  speed  vrith  which  the  projects 
and  activities  will  become  operational; 

(f)  Tbe  need  for  homeless  assistance 
in  the  jurisdiction;  and 

(g)  llw  cost  effectiveness  of  the 
project  and  activities  taking  into 
consideration  the  grant  amount 
requested. 

m.  Application  Submission 
Requiremeuts 

(A)  Instructions  for  StAndtting  Required 
Items 

(1)  Eadi  submission  requirement 
(listed  as  exhibito  in  Section  (B)  below) 
must  be  dearfy  identified  (including  the 
exhibit  subparts),  and  Ae  application 
assembled  in tiie order  listedbelow. 
After  the  entire  appUcation  is 
assead>led,  applicants  should: 

(a)  Mali:  eadi  exhibit  with  an 
appropriately  non^iared  tab;  and 

(b)  Number  every  page  of  the 
application  sequentially. 

(2)  AU  reviews  will  he  based  on  the 
appUcation  submission. 

(Bi  Application  Submissions 

All  applications  must  include  the 
following  exhibits: 

(1)  Exhibit  1  consists  of  two 
documents  &at  are  printed  in  this 


Federal  Regieler  as  appendices  to  this 
NOFA.  The  docximents  may  be  removed 
from  the  Federd  Repaler  or 

photocopied  (do  not  re-type),  and 
signed  by  fte  offidel  anthorized  to  act 
on  beheH  of  the  applicant.  The  two 
doctHnents  are: 

(a)  SF-424— Apptication  for  Federal 
Assistance  (published  as  Appendix  A  to 
this  NOFA);  and 

(b)  A|>plicant  Certifications 
(published  as  Appendix  B  to  this 
NOFA). 

(2)  Exhibit  2.  Describe  on  not  more 
than  one  page  the  extent  of 
homelessness  in  the  jurisdiction. 

(3)  Exhibit  3.  Explain  on  not  more 
tlHUi  two  pages  the  extent  to  which  the 
existing  systems  t>oth  pubUc  end 
private,  for  homelessness  prevention, 
outreech,  essessment,  ^wlter.  services, 
transitional  services,  transitional 
housing,  and  permanent  housmg 
available  within  the  jurisdiction  wroald 
benefit  from  additional  resouiceslo 
achieve  a  comprehensive  approach  to 
meeting  the  needs  of  individuals  and 
families  who  are  homeless,  or  very  low- 
income  and  at  risk  of  homelessness. 

(4)  Exhibit  4.  Describe  on  not  more 
than  four  pages: 

(a)  The  projects  and  activities  for 
whitA  funding  is  being  requested; 

(b)  The  grant  emounts  requested  for 
the  proiects  and  activities; 

(cj  The  amount  requested  for  grant 
administration,  whidi  may  not  exceed  5 
percent  of  the  total  amount  requested  in 
item  (b); 

(d)  Time  schedules  for  carrying  out 
the  project  and  activities,  from 
becimring  to  end; 

(e)  The  estimated  nxunber  of  homeless 
persons  to  be  essisted  and,  if  applicable, 
the  estiroeted  number  of  very  low- 
income  persons  at  risk  of  homelessness 
who  will  be  assisted. 

(f)  How  the  projects  and  activities  are 
components  of  an  approach  for  moving 
toward  a  "continuum  of  care"  system 
designed  to  assist  homeless  persons  and 
prevent  homelessness,  and  how  tiiey 
will  be  used  to  fill  gaps  within  the 
context  of  developing  that  seamless 
system  for  combsrtin^  homelessness;  and 

(g)  The  resources,  if  any.  that  will  be 
contributed  to  the  projects  and  activities 
from  States,  local  governments,  and  the 
private  sector,  including  nonprofit 
organizations,  foundations,  and 
communities,  and  information  on  the 
status  of  any  such  resources  that  are 
essential  to  the  financial  feasibihty  of 
the  projects  and  activities. 

(5)  Exhibit  5.  Describe  on  not  more 
than  two  pages  &e  past  experience  of 
the  organization(s)  that  will  implement 
the  proposed  activities  in  carrying  out 
these  types  of  activities. 
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(6)  Exhibit  6.  For  jurisdictions 
applying:  describe  on  not  more  than  one 
page  the  demonstrated  willingness  and 
capacity  of  the  jiirisdiction  to  work 
cooperatively  with  the  Department  of 
Housing  and  Urban  Development, 
nonprofit  organizations,  foundations, 
other  private  entities,  and  the 
community,  to  the  extent  feasible,  to 
design  and  implement  an  initiative  to 
achieve  a  comprehensive  strategy  for 
assisting  homeless  individuals  and 
families  (including  homeless 
individuals  who  have  AIDS  or  who  are 
infected  with  HIV). 

For  nonprofit  organizations  applying: 
submit  a  one-page  description  covering 
these  elements,  prepared  either  by  the 
jurisdiction  or  by  the  applicant. 

(7)  Exhibit  7.  £f  changes  in  a 
jurisdiction's  policy  or  procedure  are 
necessary  to  provide  sufficient 
flexibility  and  resources  to  implement 
and  sustain  the  proposed  activities, 
submit  a  statement  of  commitment  from 
the  jurisdiction  to  make  such  changes. 

(8)  Exhibit  8.  Applicants  that  are 
private  nonprofit  organizations  must 
submit  one  of  the  following: 

(a)  Documentation  showing  that  the 
applicant  is  a  certified  United  Way 
member  agency:  or 

(b)  (i)  A  certification  on  letterhead 
stationery  from  a  CPA  or  Public 
Accountant  that  the  organization  has  a 
functioning  accounting  system  that  is 
operated  in  accordance  with  generally 
accepted  accounting  principles  or  that 
the  organization  has  designated  a 
qualified  entity  to  maintain  a 
functioning  accounting  system  in 
accordance  with  generally  accepted 
accounting  principles;  and 

(ii)  A  copy  of  their  IRS  ruling 
providing  tax  exempt  status  under 
section  501(c)(3)  of  the  IRS  Code  of 
1986,  as  amended. 

(C)  Clarification  of  Application 
Information 

In  accordance  with  the  provisions  of 
24  CFR  part  4.  subpart  B.  HUD  may 
contact  an  applicant  to  seek  clarification 
of  an  item  in  the  applicant's  application, 
or  to  request  additional  or  missing 
information,  but  the  clarification  or  the 
request  for  additional  or  missing 
information  shall  not  relate  to  items  that 
would  improve  the  substantive  quality 
of  the  application  pertinent  to  the 
funding  decision. 

(D)  Environmental  Review 

Selection  of  an  application  for 
funding  does  not  imply  HUD  approval 
of  any  particular  property  for  use  in  the 
project.  HUD  will  complete  an 
environmental  review  with  respect  to 
particular  properties,  to  the  extent 


required  under  24  CFR  part  50,  at  the 
time  the  recipient  proposes  particular 
properties  for  use  under  the  program. 
The  recipient  may  not  commit  HUD  or 
local  funds  for  acquisition,  leasing  or 
physical  development  activities  under 
the  program  until  it  receives  HUD 
approval  of  the  property. 

IV.  Other  Matters 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  that  implement  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969  (42  U.S.C.  4332).  The 
Finding  of  No  Significant  Impact  is 
available  for  public  inspection  during 
business  hours  in  the  Office  of  the  Rules 
Docket  Clerk,  Office  of  General  Coiuisel, 
room  10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410. 

Fedemlism  Executive  Order 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  this  NOFA  will  not 
have  substantial,  direct  effects  on  States, 
on  their  poUtical  subdivisions,  or  on 
their  relationship  with  the  Federal 
Government,  or  on  the  distribution  of 
power  and  responsibilities  between 
them  and  other  levels  of  government. 
Specifically,  the  purpose  of  the  funding 
under  this  NOFA  is  to  provide  grants  to 
jurisdictions,  or  nonprofit  organizations 
operating  within  jurisdictions,  for 
innovative  approaches  toward  providing 
a  continuimi  of  care  system  designed  to 
assist  homeless  persons  and  prevent 
homelessness. 

Family  Executive  Order 

The  General  Coimsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  document  may 
have  the  potential  for  significant 
beneficial  impact  on  family  formation, 
maintenance,  and  general  well-being  to 
the  extent  that  the  activities  of  grantees 
will  provide  housing  to  homeless 
persons.  Since  the  impact  on  the  family 
is  considered  beneficial,  no  further 
review  imder  the  Order  is  necessary. 

Prohibition  Against  Lobbying  Activities: 
The  Byrd  Amendment 

The  use  of  funds  awarded  under  this 
NOFA  is  subject  to  the  disclosure 
requirements  and  prohibitions  of 
section  319  of  the  Department  of  Interior 
and  Related  Agencies  Appropriations 
Act  for  Fiscal  Year  1990  (31  U.S.C. 
1352)  (the  "Byrd  Amendment"),  and  the 
implementing  regulations  at  24  CFR  part 


87.  These  authorities  prohibit  recipients 
of  Federal  contracts,  grants,  or  loans 
firom  using  appropriated  funds  for 
lobbying  Uie  Executive  or  Legislative 
Branches  of  the  Federal  Government  in 
connection  with  a  specific  contract, 
grant,  or  loan.  The  prohibition  also 
covers  the  awarding  of  contracts,  grants, 
cooperative  agreements,  or  loans  unless 
the  recipient  has  made  an  acceptable 
certification  regarding  lobbying.  Under 
24  CFR  part  87,  applicants,  recipients, 
and  subrecipients  of  assistance 
exceeding  $100,000,  and  applicants  for 
Federal  commitments  exceeding 
$150,000  must  certify  that  no  Federal 
funds  have  been  or  will  be  spent  on 
lobbying  activities  in  connection  with 
the  assistance. 

Indian  Housing  Authorities  (IHAs) 
established  by  an  Indian  tribe  as  a  result 
of  the  exercise  of  the  tribe's  sovereign 
power  are  excluded  from  coverage  of  the 
Byrd  Amendment,  but  IHAs  established 
under  State  law  are  not  excluded  from 
the  statute's  coverage. 

Prohibition  Against  Lobbying  of  HUD 
Personnel 

Section  13  of  the  Department  of 
Housing  and  Urban  Development  Act 
(42  U.S.C.  3537b)  contains  two 
provisions  dealing  with  efforts  to 
influence  HUD's  decisions  with  respect 
to  financial  assistan^.  The  first  imposes 
disclosure  requirements  on  those  who 
are  typically  involved  in  these  efforts — 
those  who  pay  others  to  influence  the 
award  of  assistance  or  the  taking  of  a 
management  action  by  the  Department 
and  those  who  are  paid  to  provide  the 
influence.  The  second  restricts  the 
payment  of  fees  to  those  who  are  paid 
to  influence  the  award  of  HUD 
assistance,  if  the  fees  are  tied  to  the 
number  of  housing  units  received  or  are 
based  on  the  amount  of  assistance 
received,  or  if  they  are  contingent  upon 
the  receipt  of  assistance.  HUD's 
regulation  implementing  section  13  is 
codified  at  24  CFR  part  86.  If  readers  are 
involved  in  any  efforts  to  influence  the 
Department  in  these  ways,  they  are 
urged  to  read  the  final  rule,  particularly 
the  examples  contained  in  Appendix  A 
of  the  rule.  Appendix  A  of  this  rule 
contains  examples  of  activities  covered 
by  this  rule. 

Any  questions  concerning  the  rule 
should  be  directed  to  the  Office  of 
Ethics,  room  2158,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW.,  Washington,  DC 
20410.  Telephone:  (202)  708-3815 
(voice/TDD).  This  is  not  a  toll-free 
number.  Forms  necessary  for 
compliance  with  the  rule  may  be 
obtained  from  the  local  HUD  office. 
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Prohibition  Against  Advance  Disclosure 
<  \f  Funding  Decisions 

HUD's  regulations  implementing 
Section  103  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  (HUD  Reform  Act)  are 
Codified  at  24  CFR  part  4  and  apply  to 
^e  funding  competition  aimounced 
today.  The  requirements  of  part  4 

Hntinue  to  apply  until  the 
nouncement  of  the  selection  of 
ccessful  applicants. 

j   HUD  employees  involved  in  the 
review  of  appUcations  and  in  the 
making  of  hmding  decisions  are 
restrained  by  part  4  from  providing 
^vance  information  to  any  person 
(other  than  an  authorized  employee  of 
HUD)  concerning  funding  decisions,  or 
from  otherwise  giving  any  applicant  an 
unfair  competitive  advantage.  Persons 
who  apply  for  assistance  in  this 
competition  should  confine  their 
inquiries  to  the  subject  areas  permitted 
by  24  CFR  part  4. 

Applicants  who  have  questions 
should  contact  the  HUD  Office  of  Ethics 
^202)  708-3815  (voice/TDD).  (This  is 
not  a  toll-free  number.)  The  Office  of 
lEthics  can  provide  information  of  a 
jgeneral  nature  to  HUD  employees,  as 
well.  However,  a  HUD  employee  who 
has  specific  program  questions,  such  as 
whether  particular  subject  matter  can  be 
discussed  with  persons  outside  the 
Department,  should  contact  his  or  her 
Regional  or  Field  Office  Counsel,  or 


Headquarters  Counsel  for  the  program  to 
which  the  question  pertains. 

Accountability  in  the  Provision  of  HUD 
Assistance 

HUD's  regulation  implementing 
section  102  of  the  HUD  Reform  Act  is 
codified  at  24  CFR  part  12.  Section  102 
contains  a  number  of  provisions  that  are 
designed  to  ensure  greater 
accoimtability  and  integrity  in  the 
provision  of  certain  types  of  assistance 
administered  by  HUD.  On  January  16, 
1992  (57  FR 1942),  following 
publication  of  the  final  rule,  HUD 
published  additional  information  that 
gave  Uie  public  (including  applicants 
for,  and  recipients  of,  HUD  assistance) 
further  information  on  the 
implementation,  public  access,  and 
disclosure  requirements  of  section  102. 
The  reouirements  of  section  102  are 
applicaole  to  assistance  awarded  under 
this  NOFA. 

a.  Doamient  and  PubUc  Access 
Requirements 

HUD  will  ensure  documentation  and 
other  information  regarding  each 
application  submitted  pursuant  to  this 
NOFA  are  sufficient  to  indicate  the  basis 
upon  which  assistance  was  provided  or 
denied.  This  material,  including  any 
letters  of  support,  will  be  made 
available  for  public  inspection  for  a  five- 
year  period  beginning  not  less  than  30 
days  after  the  award  of  the  assistance. 
Material  will  be  made  available  in 
accordance  with  the  Freedom  of 


Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15.  hi  addition,  HUD  wrill 
include  the  recipients  of  assistance 
pursuant  to  this  NOFA  in  its  quarterly 
Federal  Register  notice  of  all  recipients 
of  HUD  assistance  awarded  on  a 
competitive  basis.  (See  24  CFR  12.14(a) 
and  12.6(b),  and  the  notice  pubhshed  in 
the  Federal  Register  on  January  16, 

1992  (57  FR  1942)  for  further 
information  on  these  requirements. 

b.  Disclosures 

HUD  will  make  available  to  the  public 
for  five  years  all  applicant  disclosure 
reports  (HUD  Form  2880)  submitted  in 
connection  with  this  NOFA.  Update 
reports  (also  Form  2880)  will  be  made 
available  along  with  the  applicant 
disclosure  reports,  but  in  no  case  for  a 
period  generally  less  than  three  years. 
All  reports — both  applicant  disclosures 
and  updates — will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15  (See  24  CFR  part  15. 
subpart  C,  and  the  notice  published  in 
the  Federal  Register  on  January  16, 

1993  (57  FR  1942)  for  further 
information  on  these  disclosure 
requirements. 

Dated;  December  17, 1993. 
Andrew  Cuomo. 

Assistant  Secretary  for  Community  Planning 
and  Development 
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APPENDIX  A  CONTINUED 


ktatructions  for  tha  SF-424 

This  ts  a  standard  term  used  by  applicants  as  a  required  tacesheet  for 
preapplications  and  applicaoons  submitted  tor  Federal  assistance  It  will  be 
used  Dy  FederaJ  agencies  to  obtain  applicant  certification  that  States  which 
f>ave  estaPlished  a  review  and  comment  procedure  in  response  to  executive 
Order  1 2372  and  have  selected  the  program  to  be  included  in  V^eir  process, 
have  been  given  an  opportunity  to  review  the  appiicanrs  submission 


Naml.      Self-explanatory 

item  2.  Date  application  submitted  to  Federal  agency  (or  State  if  appli- 
cable) &  appiicanrs  control  humber  (if  applicable) 

Item  3      Stale  use  only  (if  applicable). 

Nam  4.  If  this  applicat»n  is  to  continue  or  revise  an  existing  award .  enter 
present  Federal  identifier  number.  If  tor  a  new  project,  leave 
biank. 

Ham  5.  Legal  name  of  applicant,  name  of  primary  organizational  unit 
which  will  undertake  the  assistance  activity .  complete  address  of 
the  applicant,  and  name  and  telephone  number  of  the  person  to 
contact  on  matters  related  to  this  application. 

Item  6  Enter  Employer  Identification  Numt>er  (EIN)  as  assigned  by  the 
Intarr^  Revenue  Service 

Item  7.      Enter  the  appropriate  letter  in  tiw  space  provided. 

Item  8  Check  appropriate  box  and  enter  appropriate  letter(s)  in  the 
space(s)  provided: 

-  "New*  mear»  a  new  assistance  award 

-  'Continuation*  means  an  extension  for  an  additional  tonding 
budget  period  for  a  project  with  a  projected  completion  date. 

-  "Revision"  nieans  any  change  in  the  Federal  Govemmenrs 
finanoal  obligation  or  contingent  liability  from  an  existing 

obigation. 

Item  9.  Name  of  Federal  agency  from  which  assistance  is  being  re- 
quested with  this  application. 

Item  10.  UsetheCalatogofFederalOomesticAssistancenumberandtitIa 
of  Die  program  under  which  assistance  is  requested. 


Item  1 1 .  Enter  a  brief  descriptive  tide  of  tf>e  prqect  If  more  than  one  program  is 
involved,  you  should  append  an  expiariation  on  a  separate  sheet  If 
appropriate  (eg.  construction  or  real  property  projects),  attach  a  map 
showing  project  tocabon  For  preapplicaoons.  use  a  separate  sheet  to 
provide  a  summary  desaiption  ol  the  project. 

Item  12.  List  only  the  largest  political  entities  affected  (eg.,  State,  counties, 
aties). 

Item  13.    Self-explanatory 

Item  14  List  the  appiicanrs  Congressional  District  and  any  Disb^ict(s)  affected  by 
the  program  or  project. 

Item  15.  Amount  requested  or  to  be  contributed  during  the  first  funding/budget 
period  by  each  contributor  Value  of  in-kind  confribuOons  stwuM  be 
Irtduded  on  appropriate  lines  as  applicable  It  the  action  will  result  in  a 
dollar  change  to  an  existing  award,  indicate  onfy  the  amount  of  the 
change.  For  deoeases,  enclose  the  amounts  m  parentheses  If  both 
basic  and  supplemental  amounts  are  induoed.  show  breakdown  on  an 
attached  sheet  For  multiple  program  funding,  use  totals  and  show 
breakdown  using  same  categories  as 

item  15. 

Item  16.  Applicants  should  contact  the  State  Single  Point  of  Contact  (SPOC)  tor 
Federal  Executive  Order  1 2372  to  determine  whether  the  application  it 
subject  to  the  State  intergovernmental  review  process 

Item  1 7.  This  question  applies  to  the  applk:ant  organization,  not  the  person  wtw 
signs  as  the  authorized  representative  Categories  of  debt  ndude 
delinquent  audit  disaitowancas,  toans  and  taxes. 

Item  18.  To  be  signed  by  the  authorized  representative  of  the  applicant  A  copy 
of  the  governing  body's  authorization  for  you  to  sign  this  application  as 
official  representative  must  be  on  file  in  V>e  applicants  office  (Certain 
Federal  agencies  may  require  that  ttiis  authorization  be  submitted  as  part 
of  the  application ) 
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APPENDIX  B— AppUcant  Cotificatioiii 

The  Applicant  hereby  assures  and  certifies 
that: 
1.  It  will  comply  with: 

a.  Title  VI  of  the  Qvil  Rights  Act  of  1964 
(42  U.S.C  2000(d))  and  regulations  pursuant 
thereto  (Title  24  CPR  part  I),  which  state  that 
no  person  in  the  United  States  shall,  on  the 
ground  of  race,  color  or  national  origin,  be 
excluded  from  participation  in,  be  denied  the 
benefits  of,  or  be  otherwise  subjected  to 
discrimination  under  any  program  or  activity 
for  which  the  applicant  receives  financial 
assistance,  and  will  immediately  take  any 
measures  necessary  to  effectuate  this 
agreeiaanL  With  raiwanre  to  the  real 
property  and  stnicture(s)  theraoa  which  are 
provided  or  improvad  with  the  aid  of  Federal 
financial  assistance  extended  to  the 
applicant,  this  assurance  shall  obligate  the 
applicant,  or  in  the  case  of  any  transfer,  the 
transferee,  for  the  period  dxiring  which  the 
real  property  and  structure(s)  are  used  for  a 
purpose  for  which  the  Federal  financial 
assistance  is  extended  or  for  another  purpose 
involving  tho  provision  of  similar  services  or 
benefits. 

b.  The  Fair  Housing  Act  (42  U.S.C.  3601- 
19)  and  the  imptemcDtiiig  r«gulati(B>s  at  24 
CFR  part  100,  which  prohibit  discrimination 
in  housing  on  the  buds  of  race,  color, 
religioo,  sex.  handicap,  familial  status  or 
national  origin,  and  administer  its  prog^wns 
and  activities  relating  to  housing  in  a  manner 
to  affirmatively  furtlwr  fair  housing.  For 
Indian  tribes,  it  will  comply  with  me  Indian 
Qvil  Rights  Act  (25  U.S.C  1301  et seq], 
instead  of  Title  VI  and  the  Fair  Housing  Act 
and  their  implementing  regulations. 

c.  Executive  Order  11063  on  Equal 
Opportunity  in  Housing,  as  amended  by 
Executive  Order  12259  (3  CTR  195B-1963 
Comp.  p.  652  and  3  CFR  .  1980  Comp.  307) 
and  the  implementing  regulations  at  24  CFR 
part  107  which  prohibit  discrimination 
becatMe  of  race,  color,  creed,  eex  or  national 
origin  in  housing  and  related  facilities 
provided  with  Federal  financial  assistance. 

d.  Executive  Order  11246  on  Equal 
Opportunity  in  Employment  (3  CFR  1964- 
1965,  Comp.,  p.  339)  and  the  implementing 
regulations  at  41  CFR  part  61,  which  state 
that  no  person  shall  be  discriminated  against 
on  the  iMsis  of  race,  color,  religion,  sex  or 
national  origin  in  all  phases  of  employment 
during  the  performance  of  Federal  contracts 
and  shall  take  affirmative  action  to  ensure 
equal  employment  op{>ortunity.  The 
applicant  will  Incorporate,  or  cause  to  be 
incorporated,  into  any  contract  for 
construction  work  as  defined  in  $  130.5  of 
HUD  regulations  the  equal  opportimity 
clause  required  by  §  130.1S(b)  of  the  HUD 
regulations. 

e.  Section  3  of  the  Housing  and  Urban 
Development  Act  of  1968,  as  amended  (1 2 
U.S.C  1701(u)),  and  the  implementing 
regulations  at  24  CFR  part  135).  which 
require  that  to  the  greatest  extent  feasible, 
employment,  training  and  contract 
opportunities  arising  in  connection  with  the 
expenditure  of  HUD  assistance  covered  by 
section  3  be  gives  to  the  low-income  persons 
and  the  busineat  iium.«i  nt  idsotified  in  the 
part  135  regulations. 

f.  Section  504  of  the  RehabiliUtion  Act  of 
1973  (29  use  794).  as  amended,  and  the 


implementing  reguladons  at  24  CFR  part  8, 
which  prohibit  discrimination  based  on 
handicap  in  Federally-assisted  and 
conducted  programs  and  activities. 

g.  The  Age  Discrimination  Act  of  1975  (42 
U.S.C  6101-07).  as  amended,  and  the 
implementing  regulations  at  24  CFR  part  146, 
which  prohibit  disuvmination  because  of  age 
in  projects  and  activities  receiving  Federal 
financial  assistance. 

h.  Executive  Orders  1162S.  12432.  and 
12138,  which  state  that  program  pwHcipants 
shall  take  affirmative  action  to  encourage 
participation  by  businesses  owned  and 
operated  by  members  of  minority  groups  and 
woman. 

If  persons  of  any  particular  race,  color, 
reUi^oa,  sex,  age,  national  origin,  hmilial 
■titua,  or  handicap  who  may  qualify  for 
MmUnce  are  unlikely  to  be  reached,  it  will 
establish  additional  procedures  to  ensxire  that 
interested  persons  can  obtain  information 
concerning  the  assistance. 

i.  The  reasonable  modificatioo  and 
accommodation  requirements  of  the  Fair 
Housing  Act  and,  as  appropriate,  the 
accessibility  requirements  of  the  Fair 
Housing  Act  and  section  504  of  the 
Rehabilitation  Act  of  1973,  as  amended. 

2.  It  will  provide  drug-free  workplaces  in 
•ccofdanoe  with  the  Drug-Free  Workplace 
Act  of  1988  (41  U.S.C  701)  by: 

a.  Publishing  a  statement  notifying 
employees  that  the  unlawful  manu&ctun, 
distribution,  dispensing,  possession,  or  use  of 
a  controlled  substance  is  prohibited  in  the 
grantee's  workplace  and  specifying  the 
actions  that  will  be  taken  against  employees 
for  violation  of  such  prohibition; 

b.  Establishing  an  ongoing  drug-free 
awareness  program  to  inform  ea^loyees 
about — 

(1)  The  dangers  of  drug  abuse  in  the 
workplace; 

(2)  The  grantee's  policy  of  maintaining  a 
drug-free  workplace; 

(3)  Any  available  drug  counseling, 
rehabilitation,  and  employee  assistance 
programs;  and 

(4)  The  penalties  that  may  be  imposed 
upon  employees  for  drug  abuse  violations 
occurring  in  the  workplace; 

c.  Making  it  a  requirement  that  each 
employee  to  be  engaged  in  the  performance 
of  the  grant  be  given  a  copy  of  the  statement 
required  by  parepaph  a; 

d.  Notifying  the  ersployee  in  the  statement 
required  by  paragraph  a  that,  as  a  condition 
of  employment  under  the  grant,  the  employee 
will— 

(1)  Abide  by  the  terms  of  the  statement; 
and 

(2)  Notify  the  employer  in  writing  of  his  or 
her  conviction  for  a  violation  of  a  criminal 
drug  statute  occurring  in  the  workplace  no 
later  than  five  calendar  days  after  such 
conviction; 

e.  Notifying  the  agency  in  writing,  within 
ten  calendar  days  after  receiving  notice  under 
subparagraph  d(2)  from  an  employee  or 
otherwise  receiving  actual  notice  of  such 
conviction.  Employers  of  convicted 
employees  must  provide  notice,  including 
position  title,  to  every  grant  officer  or  other 
designee  on  whose  grant  activity  the 
convicted  employee  was  working,  unless  the 


Federal  agency  has  designated  a  central  point 
for  the  receipt  of  such  notices.  Notice  shall 
include  the  identification  numbers)  of  each 
affected  grant; 

f.  Taking  one  of  the  following  actions, 
within  30  calAdar  days  of  receiving  notice 
under  subparagraph  d(2),  with  respect  to  any 
employee  who  is  so  convicted — 

(1)  Taking  appropriate  personnel  actioa 
against  siKh  an  employee,  up  to  and 
including  termination,  consistent  with  the 
requirements  of  the  Rehabilitation  Adt  of 
1973,  as  amended;  or 

(2)  Requiring  euch  employee  to  participate 
•atisfectorily  in  a  drug  abuse  assistance  or 
rehabilitation  program  approved  for  such 
purposes  by  a  Federal,  State,  or  local  health, 
law  enforcement,  or  other  appropriate 
agency; 

g.  Making  a  goodibith  effort  to  continue  to 
maintain  a  drug-free  workplace  through 
implementation  of  paragraphs  a,  b,  c,  d,  e  and 

fe 

h.  Providing  the  street  address,  city, 
county,  state,  and  zip  code  for  the  site  or  sites 
where  the  performance  of  work  in  connection 
with  the  grant  will  take  place.  For  some 
applicants  who  have  functions  carried  out  by 
employees  in  several  departments  or  offices, 
more  than  one  location  may  need  to  be 
specified.  It  is  further  recognized  that  States 
and  other  applicants  who  become  grantees 
may  add  or  change  sites  as  a  result  of  changes 
to  prugiaiin  activities  during  tiie  course  of 
grant-funded  activities.  Grantees,  in  such 
cases,  are  required  to  advise  the  HUD  Field 
Office  by  submitting  a  revised  "Place  of 
Performance"  form.  The  period  covered  by 
the  certification  extends^mtll  all  funds  under 
the  specific  grant  have  been  expended. 

3.  It  will  comply  with  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970,  as 
amended,  and  the  implementing  regulations 
at  49  CFR  part  24. 

4.  It  will  comply  with  the  requirements  of 
the  Lead-Based  Paint  Poisoning  Prevention 
Act,  42  U.S.C.  4821-4846,  and  implementing 
regulations  at  24  CFR  part  35. 

5.  It  will  (i)  not  enter  into  a  contract  for, 
or  otherwise  commit  HUD  or  local  funds  for, 
acquisition,  rehabilitation,  conversion,  lease, 
repair,  or  construction  of  property  to  provide 
housing  under  the  program,  prior  to  HUD's 
completion  of  an  environmental  review  in 
accordance  with  24  CFR  part  50  and  HUD's 
approval  of  the  application;  (ii)  supply  HUD 
with  information  necessary  for  HUD  to 
perform  any  applicable  environmental 
review  when  requested;  and  (iii)  carry  out 
mitigating  measures  required  by  HUD  or 
ensure  that  alternate  sites  are  utilized. 

6.  The  applicant  certifies  that: 

a.  No  Federally  appropriated  funds  have 
been  paid  or  will  be  paid,  by  or  on  behalf  of 
the  imdersigned,  to  any  person  for 
Influencing  or  attempting  to  influence  an 
officer  or  employee  of  any  agency,  a  Member 
of  Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member  of 
Congress  in  connection  with  the  awarding  of 
any  Federal  contract,  tbe  making  of  any 
Federal  grant,  the  raakiiig  of  any  Federd 
loan,  the  entering  into  of  any  cooperative 
agreement,  and  the  extension,  continuation, 
renewal,  amendment,  or  modification  of  any 
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Fedacal  oactnct,  graat.  loan,  orcoopeatiwe 
agreemaat 

b.  if  any  binds  other  than  Federally 
appropriated  funds  have  been  paid  or  will  be 
paid  to  any  person  for  influeiu:ing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of  Congress, 
or  an  employee  of  a  Member  of  Congress  in 
connection  wlA  this  Federal  contract,  grant, 
loaa,  or  cooperative  a^vement,  the 
undersigned  shall  complete  and  subinit 
Standard  Form  LLL,  "Disclosure  Form  to 
Report  Lobbying."  in  accordance  wids  hi 
instructions. 

c.  The  language  of  this  certification  shall  be 
included  in  tiie  cward  4ocam«Bls  Cor  all 
subawarda  at  ail  tiers  (including 
subcontracts,  subgnnts.  and  oonlracts  under 
grants,  loans,  and  cooperative  agreeoMots) 
and  that  all  subrecipients  shall  certify  and 
diadose  accordingly. 

This  certification  is  a  material 
representation  of  bet  upon  which  reliance 
was  placed  when  this  transaction  was  made 
or  entered  into.  Submission  of  this 
certification  is  a  prerequisite  for  making  or 
entering  into  this  transaction  imposed  by 
section  1352,  title  31,  U.S.  Code.  Any  person 
who  fails  to  file  the  required  certification 
shall  be  subject  to  a  civil  penalty  of  not  less 
than  SIO.OOO  and  of  more  than  $100,000  for 
each  such  failure. 

7.  For  private  nonprofit  applicants,  the 
applicant  certifies  that  membere  of  its  Board 
of  Directors  servo  in  a  voluntary  capacity  and 
receive  no  compensation,  other  than 
reimbursement  for  expenses,  for  their 
services. 

8.  The  applicant  certifies  that  it  and  its 
principals  (see  24  CFR  24.105(p)): 

a.  Are  not  presently  debarred,  suspended, 
proposed  for  debarment,  declared  ineligible, 
or  voluntarily  excluded  from  covered 
transactions  (see  24  CFR  24.110)  by  any 
Federal  department  or  agency; 

b.  Have  not  within  a  three-year  period 
preceding  this  proposal  been  convicted  of  or 
had  a  civil  judgment  rendered  against  them 
for  commission  of  embezzlement,  theft, 
fbigery,  bribery,  falsification  or  destruction  of 
records,  malung  felse  statements,  or  receiving 
stolen  property; 

c.  Are  not  presently  indicted  for  or 
otherwise  criminally  or  civilly  charged  by  a 
governmental  entity  (Federal,  State  or  local) 
with  commission  of  any  of  the  offenses 
enumerated  in  (b)  of  this  certification;  and 

d.  Have  not  within  a  throe-year  period 
preceding  this  application/proposal  had  one 
or  more  public  transactions  (Federal,  State  or 
local)  terminated  for  cause  or  default. 

Where  the  applicant  is  unable  to  certify  to 
any  of  the  statements  in  this  certification,  the 
applicant  shall  attach  an  explanation  behind 
thisfMge. 

Signature  of  Authorized  Certifying  Official: 
TlUe: 


Applicant:  Date: 

Appendix  C-^IUD  Field  OCBcas 

Telephone  numbers  for 
Telecommunications  Devices  for  the  Deaf 


(TDD  macbuM«)an  liMd  ior  field  ofificac.  all 
HUD  numbon,  iiirliiding  those  OfOtad  *.  may 
be  reached  via  TDD  by  £«liqg  tte  Federal 
Information  Relay  Service  on  1-800  877- 
TDDY  or  (l-AOO-877-8339)  or  (2Q2J  708- 
9300. 

Alabama — ^Jasper  H.  Boattight,  Beacon 
Ridge  Tower,  600  Beacon  Paitavay  West, 
suite  300.  Birmingham,  AL  35209-3144; 
(205)  731-1672;  TDD  (205)  290-7624. 

Afasto— Cblleen  tjraig,  949  E.  3tJth 
Avenue,  suite  401.  Anchorage,  AK  99506- 
4399;  (907)  271-4328;  TDD  (907)  271-4SM. 

Miame    Diane  Domzakki,  400  N.  Sth  St., 
suite  laoo,  AriMmaOnter,  Phoenix  AZ 
85004;  (602)  379-4754;  TDD  (602)  370-4461. 

Arlniiwii    Billy  M.  Pwsley,  Lafayette 
Bldg..  S23  LoKiaiana,  auite  200.  Little  Rock, 
A«  72201-3707;  (501)  324-6375;  TDO  (501) 
324-5931. 

CoJ^^bmio— (Soatkta)  MeibaKt  L.  RobsrU, 
16tS  W.  Olyiapk:  Blvd..  Los  Angeles.  CA 
90O1&-38O1:  (213)  2S1-7235;  TDD  (213)  25t- 
7038. 

(Northern)  Gordon  H.  McKay,  450  Golden 
Gate  Ave..  P.O.  Box  36003,  San  Francisco, 
CA  94102-3448;  (415)  556-5576;  TDD  (415) 
556-8357. 

Colorado — Barbara  H.  Richards,  First 
Interstate  Tower  North,  633  17th  Street, 
Denver,  CO  80202-3607;  (303)  672-5414; 
TDD  (303)  672-5248. 

Connecticut— Daniel  Kolesar,  330  Main  St., 
Hartford,  CT  06106-1860;  (203)  240-4508; 
TDD  (203)  240-4522. 

Delaware— ]ohn  Kane,  Liberty  Square 
Bldg.,  105  S.  7th  Street,  Philadelphia,  PA 
19106-3392;  (215)  597-2665;  TDD  (215)  597- 
5564. 

District  of  Columbia — )ames  H.  McDaniel, 
820  First  Street,  NE,  Washington,  DC  (and 
MD  and  VA  suburbs)  20002;  (202)  275-0994; 
TDD  (202)  275-0967. 

F?orido— James  N.  Nichol,  301  West  Bay 
Street,  suite  2200,  Jacksonville,  FL  32202- 
5121;  (904)  232-3587;  TDD  (904)  791-1241. 

Geofyja— Charles  N.  Straub,  Russell 
Federal  Bldg.,  Room  688,  75  Spring  St.,  SW.. 
Atlanta.  GA  30303-3388;  (404)  331-5139; 
TDD  (404)  730-2654. 

Hawaii  (and  Pacific)— Patti  A.  Nicholas,  7 
Waterfront  Plaza,  Suite  500,  500  Ala  Moana 
Blvd.,  Honolulu,  HI  96813-4918;  (808)  541- 
1327;  TDD  (808)  541-1356. 

Woho— John  G.  Bonham.  520  SW  6th  Ave., 
Portland,  OR  97204-1596  (503)  326-7018; 
TDD  •  via  1-800-877-8339. 

Illinois — Richard  Wilson,  77  W.  Jackson 
Blvd..  Chicago,  IL  60604-5760;  (312)  353- 
1696;  TDD  (312)  353-7143. 

Indiana— Rctoen  F.  Poffenberger,  151  N. 
Delaware  St.,  Indianapolis,  IN  46204-2526; 
(317)  226-5169;  TDD  *  via  1-800-877-8339. 

/owD— Gregory  A.  Bevlrt,  Executive  Tower 
Centre,  10909  Mill  Valley  Road,  Omaha,  NE 
68154-3955;  (402)  492-3144;  TDD  (402)  492- 
3183. 

Kansas — Miguel  Madrigal,  Gateway 
Towers  2,  400  State  Ave.,  Kansas  City^KS 
66101-2406;  (913)  551-f5485;  TDD  (913)  551- 
6972. 

Kentucky— Ben  Cook,  PO  Box  1044, 601  W. 
Broadway,  Louisville,  KY  40201-1044;  (502) 
582-5394;  TDD  (502)  582-5139. 

Louisiana— Gng  Hamilton,  PO  Box  70288, 
1661  Canal  St.,  New  Orleans,  LA  70112- 
2887;  (504)  589-7212;  TDD  (504)  589-7237. 


Mun»— David  L^&iBd.  Norxis  Cottna  Fed. 
Bldg..  275  Chestnut  St..  Manchester,  NH 
03101-24t7;  ffi03]  «66-7M0;  TDD  («03)  «66- 
75U. 

Maryland— iiato\d  Young,  Eqmtable  Bldg., 
3rd  Floor.  ION. Caiwart St,  Bahimcn.  MO 
21202-1BSS:{3QI)  062-2417;  TDD  (301)  9G2- 
OlOS. 

Massachusetts— Mabttt  Paquin.  Thomas  P. 
O'NeilL  Jr..  Fed.  Bldg..  10  Causetray  St, 
Boston,  MA  02222-1O92;  (617)  565-5343: 
TDD  (617)865-5453. 

Michtgm—ftjchatdWmn.PaaiA 
McNaaan  Rldg..  477Mif±agBi  Ave.,  Detroit. 
MI  46226-2502:  (313)  226-7186:  TDD  •  via 
1-600-877-6339. 

Mmaesoto— Shawn  Hnckleby.  220  2nd  St 
South,  Minneapohs.  MN  S5401-2195:  (612) 
370-3019:  TDD  (612)  170-3106. 

Mississippi — Jeanie  E.  Smith,  Dr.  A.  M. 
McCoy  Fed.  BMg..  100  W.  C^titoi  St.  Room 
910.  Jackaoe.  MS  30260-|]006:  (601)  065- 
4765;  TDD  (601)  965-^171, 

Missouri— (Eastern)  David  H.  Long,  1222 
Spruce  St,  St  Louis,  MO  63103-2836:  (314) 
551-5484;  TDD  (314)  551-6972. 

(Western)  Miguel  Madrigal,  Gateway 
Towers  2,  400  Sute  Ave.,  Kansas  City,  KS 
66101-2406;  (913)  551-5485;  TDD  (913)  551- 
6972. 

Montana— Barbara  H.  Richards,  First 
Interstate  Tower  North,  633  17th  Street, 
Denver,  CO  80202-3607;  (303)  672-5414; 
TDD  (303)  672-5248. 

Nebraska— Gregory  A.  Bevirt,  Executive 
Tower  Centre,  10909  Mill  Valley  Road, 
Omaha,  NE  68154-3955:  (402)  492-3144; 
TDD  (402)  492-3183. 

Nevada— {las  Vegas,  Clark  Cnty)  Diane 
Domzalski,  400  N.  Sth  St,  Suite  1600,  2 
Arizona  Center,  Phoenix,  AZ  85004;  (602) 
379-4754;  TDD  (602)  379-4461. 

(Remainder  of  State)  Gordon  H.  McKay, 
450  Ck)lden  Gate  Ave.,  P.O.  Box  36003,  San 
Francisco,  CA  94102-3448;  (415)  556-5576: 
TDD  (415)  556-8357. 

New  Hampshire — David  Lafond,  Norris 
Cotton  Fed.  Bldg.,  275  Chestnut  St., 
Manchester,  NH  03101-2487;  (603)  666- 
7640:  TDD  (603)  666-7518. 

New  fersey—fnak  Sagarese,  1  Newark 
Center,  Newark,  NJ  07102;  (201)  622-7900; 
TDD  (201)  645-3298. 

New  Mexico— R.  D.  Smith,  1600 
Throckmorton,  P.O.  Box  2905,  Fort  Worth, 
TX  76113-2905;  (817)  885-5483;  TDD  (817) 
885-5447. 

New  YorJc— <UpsUte)  Michael  F.  Merrill. 
Lafayette  Ct,  465  Main  St.,  Buffalo,  NY 
14203-1780;  (716)  846-5768;  TDD  *  via  1- 
800-877-8339. 

(Dowmstate)  )oan  Dabelko,  26  Federal 
Plaza,  New  York,  NY  10278-0068;  (212)  264- 
2885;  TDD  (212)  264-0927. 

North  Carolina— Charles  T.  Ferebee,  Koger 
Building,  2306  West  Meadowview  Road, 
Greensboro,  NC  27407;  (910)  547-4006;  TDD 
(910)  547-4055. 

North  DaJcoto— Barbara  H.  Richards,  First 
Interstate  Tower  North,  633  17th  Street, 
Denver.  CO  80202-3607;  (303)  672-5414; 
TDD  (303)  672-5248. 

O/iio— Jack  E.  Riordan,  200  North  High  St.. 
Columbus,  OH  43215-2499;  (614)  469-6743; 
TDD  (614)  469-6694. 

Oklahoma — Katie  Worsham,  Murrah  Fed. 
Bldg..  200  NW  Sth  St..  Oklahoma  City,  OK 
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73102-3202;  (405)  231-4973;  TDD  (405)  231- 
4181. 

Oregon— John  G.  Bonham,  520  SW  6th 
Ave.,  Portland,  OR  07204-1596;  (503)  326- 
7018;  TDD  *  via  1-800-677-8339. 

Pennsylvania— (WttXem)  Bruce  Crawford, 
Old  Post  Office  and  Courthouse  Bldg.,  700 
Grant  St.,  Pittsburgh,  PA  15219-1906;  (412) 
644-5493;  TDD  (412)  644-5747. 

(Eastern)  John  Kane,  Liberty  Square  Bldg., 
105  S.  7th  Street,  Philadelphia,  PA  19106- 
3392;  (215)  597-2665;  TDD  (215)  597-5564. 

Puerto  Rico  (and  Caribbean) — Carmen  R. 
Cabrera.  159  Carlos  159  Chardon  Ave.,  San 
Juan,  PR  00918-1804;  (809)  766-5576;  TDD 
(809)  766-5909. 

Rhode  Island — Robert  Paquin,  Thomas  P. 
O'Neill,  Jr.,  Federal  Building,  10  Causeway 
St.,  Boston.  MA  02222-1092;  (617)  565-5343; 
TDD  (617)  565r5453. 

South  Carolina — Louis  B.  Bradley,  Fed. 
Bldg.,  1835-45  Assembly  St.,  Columbia,  SC 
29201-2480;  (803)  765-5564;  TDD  •  via  1- 
800-877-8339. 


South  Doicoto— Barbara  R  Richards,  First 
Interstate  Tower  North,  633  17th  Street, 
Denver,  CO  80202-3607;  (303)  672-5414; 
TDD  (303)  672-5248. 

Teiuiesses— Virginia  Peck,  710  Locust  St, 
Knoxville,  TN  37902-2526;  (615)  545-4393; 
TDD  (615)  545-4559. 

Texo*— {Northern)  R.  D.  Smith.  1600 
Throckmorton,  P.O.  Box  2905,  Fort  Worth. 
TX  76113-2905;  (817)  885-5483;  TDD  (817) 
885-5447. 

(Southern)  John  T.  Maldonado, 
Washington  Sq.,  800  Dolorosa,  San  Antonio, 
TX  78207-4563;  (210)  229-6820;  TDD  (210) 
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Utah — Barbara  H.  Richards,  First  Interstate 
Tower  North,  633  17th  Street,  Denver,  CO 
80202-3607;  (303)  672-5414;  TDD  (303)  672- 
5248. 
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Fed.  Bldg.,  275  Chestnut  St.,  Manchester,  NH 
03101-2487;  (603)  666-7640;  TDD  (603)  666- 
7518. 


Virginia — Joseph  Aversano,  3600  W.  Broad 
St,  P.O.  Box  90331,  Richmond,  VA  23230- 
0331;  (804)  278-4503;  TDD  (804)  278-4501. 

Washington — ^John  Peters,  Federal  Office 
Bldg.,  909  First  Ave.,  suite  200,  Seattle,  WA 
98104-1000:  (206)  220-5150;  TDD  (206)  220- 
5185. 

IVest  Virginia — Bruce  Crawford,  Old  Post 
Office  ft  Courthouse  Bldg.,  700  Grant  St., 
Pittsburgh,  PA  15219-1906;  (412)  644-5493; 
TDD  (412)  644-5747. 

Wisconsin — Lana  J.  Vacha,  Henry  Reuss 
Fed.  Plaza,  310  W.  Wisconsin  Ave.,  suite 
1380,  Milwaukee,  WI  53203-2289;  (414)  297- 
3113;  TDD  '  via  1-800-877-8339. 

Mf^mi/i^— Barbara  H.  Richards,  First 
Interstate  Tower  North,  633  17th  Street, 
Denver,  CO  80202-3607;  (303)  672-5414; 
TDD  (303)  672-5248. 

IFR  Doc  93-31262  Filed  12-17-93;  2:39  pmj 
MLUNQ  COOe  4t10->»-* 


Reader  Aids 


MFORMATION  AND  ASSISTANCE 


re<wal  Register 

tttdex,  Tinding  aids  ft  geoeral  information 
Public  iaspectioa  desk 
Goiractioos  to  published  documents 
Document  drafting  information 
Machine  readable  documents 

Code  of  Federal  Regulations 

Index,  finding  aids  ft  general  informatioa 
Printing  schedules 


IL 


f\ibUc  Laws  Update  Service  (numbers,  dates,  etc) 
AddJtioaai  infonaatioB 

Presidential  DeoMMala 

Executive  orders  and  proclamations 

Public  Papers  of  the  Pte^idenls 

Weekly  Compilation  of  Presidential  OooKnents 

Ttie  United  States  Qowsmment  Manual 
Cenaral  information 
Other  Services 

Data  base  and  machine  readable  specifications 

Guide  to  Record  Retention  Raquir^pents 

Legal  staff 

Privacy  Act  Compilation 

Pafabc  Laws  Update  Service  (PLUS) 

TDD  for  the  hearing  impaised 


202-523-S227 
523-621S 
523-6237 
523-31t7 
523-3447 


523-SS27 
523-Mlt 


523-6641 

523-5230 


S2y-Bt» 
523-0380 
523-6230 

523-6230 


523-3447 

523-8187 
523-4534 
523-3107 
523-0041 

523-6220 


ELECTRONIC  BUUETIN  BOARD 

Free  Etwtnmk  Bulletin  Board  service  for  Public     2Q2-27S-tS3lL 

I  .«w  numbers,  and  Federal  Register  findii^  aids.  or  275-0020 


FEDERAL  REGISTER  PAGES  AND  DATES,  DECEMBER 


63277-6351 8 1 

63519-63884 2 

63885-64100 .3 

64101-64364 .6 

64365-64454 .7 

64455-64668 • 

64668-64870 J 

BiVt-SSOOB _10 

66099-65276 U 

fiS277-S5S8« 14 

65527-65656 15 

65657-65864 „..1« 

05005-66246 17 

eo847-67aoe a 


O0IO3-67O24.. 


.ja 


F^deml  Kegister 

\foL  56.  No.  243 

Tuesday,  December  21.  1993 


CFR  PARTS  AfPECTEO  DURING  DECEMBER 


At  the  end  of  each  month,  the  Office  d  8w  Federal  Register 
putJiishes  separately  a  Ust  of  CFR  Sectioas  Affected  (LSA),  which 
ksts  parts  and  sections  affected  by  docMmenb  published  since  the 
revision  dale  of  each  title. 


1CFR 

11 


.64871 


3  CFR 


6320  (See  USTR 

notice  of  Dec.  14) 65424 

6352  (See  USTR 

notice  of  Dec.  14) 65424 

5365  (See  Proc 

8641) 66007 

6515  (See  FVoc 

0641) 66067 

0030  (See  Pwc. 

6641) 66067 

5923  (Superseded  in 

part  by  Proc.  6641) 00067 

0030 .63277 

0031 .63270 

0032 .63083 

0633 64363 

6635 .68270 

6636..„ 69525 

0637 6S527 

0630 65520 

6639 ; 65865 

6640 65867 

0041 .66867 


3406  (Revoked  in  part 

by  PLO  7020) 64168 

12163  (See  EG 

12884) .■..■■■... 64099 

12543  (Seenolioe  Of 
December  2) 64361 

12544  (See  notice  rt 
Decen*er  2) 64361 

12748  (Amended  by 

12083) 63281 

12829  (Amended  by 

EO  12^5) 65063 

12805  (See  DOT  final 

njle  of  Dec.  «^ 64904 

12083 .63281 

12804 .64099 

12885 


AdmMstrsttva  Orders: 
Maraorandums: 

December  1.  1993 64097 

December  15, 1993 67263 

PwKlonltal  fVilnnnwitioni: 
Na  04-4  of  November 

19.  1993 63519 

Mo.M-5o(Oeceii)bef 

3.  1993 65277 

Ma  94-6  of  December 

i.  19B3 65099 


Oeoember2.  1993 64361 


SCFR 
52 


203. 


^: 


...64365 
...65631 
-.65531 
-65531 
..65531 
.65531 
.65531 
.65531 
.65531 
.65531 
.65531 
.65531 
.65531 
.65531 
.65531 


351 

430 

432 

451 

511 

530_ 

531  _ 

536._. 

540 

575 

591 

595 

771 ._ 

831._.. 64366.  65243 

7CPR 

1 64353 

54 64669 

75 64101 

301 64 102 

330._ „ 66247 

400. 64872,  67303 

4C1.„ 64873 

430._ 66249 

005 65538 

920 „ 65101 

955._ 64103 

981 .._ „ 64 105 

987._ 64103 

989 64106,  64107 

997.™ 64109 

998._ 67304 

1001- 63283 

10D2_ 63283 

1004^ 63283 

1005 63283 

1007 „ 63283 

101 1  _ „ 63283 

IfiSO 63283 

1033 63283 

1036 63283 

1040- KOft^ 

1044_ „ KOfqL 

1046„ „ g05t? 

1049 , 63283 

1065_ 63283 

1068- 63283 

1075- 64110 

1079_ 63283 

1093- 63283 

1094 632B3 

1096- .03283 

1097 63283 

1098 „ ..03381 

1 099 63283 

n06 63283 

1108 63283 

1124 josaas 

1 126 63283 


ii 


Federal  Register  /  Vol.  58.  No.  243  /  Tuesday,  December  21.  1993  /  Reader  Aids 


1 131 ~~ 63283 

1135 63283 

1138 63283 

1220 ™ 64670 

1427 65102 

1610 66250 

1703 67306 

1 71 0 66260 

1714 66260 

1735 66250 

1737 „ 66250 

1744 66250 

1761 „..66250 

1753 66250 

1946 65871 

1961 64455 

1960 65871 

3416 65646 

Prepoaad  RuiM:  > 

271 641 72 

301 66304 

319.~ 66304.  66305 

321 66305 

704 66308 

723 67376 

810 65939 

981 - 641 75 

986 67378 

1001... 67380 

1002 67380 

1004 - 67380 

1005 67380 

1006..- 67380 

lOOr. 65135.  67380 

101 1 67380 

1012 67380 

1013 67380 

1030 67380 

1 032 67380 

1033. 67380 

1036 _ 67380 

1040 64176,  67380 

1044 67380 

1046 67380 

1049 67380 

1050 67380 

1064 67380 

1065 67380 

■- 1 068 :.67380 

1075 67380 

1076 67380 

1079 67380 

1093 67380 

1094 67380 

1096 67380 

1099 • 67380 

1106 „ 67380 

1 1 08 67380 

1124 „ 67380 

1126 67380 

1 131 67380 

1134 67380 

1135 67380 

1137 67380 

1138 67380 

1 1 39 67380 

1250 »..t 65939 

1410 66308 

1525 65941 

8CFR 

210a „ 64695 

9CFR 

94 651 03.  66247 


317 66075 

318 63521.  65254 

381 65254 

401 65254 

10CFR 

1 „....64110 

20 64110 

30 64110 

40 64110 

70 641 1 0 

73 641 1 0 

835 65458,  67441 

Prepond  RuIm: 

710 64509 

11CFR 

riopond  Rui#K 

100 64190 

102 65559 

113 64190 

12CFR 

202 65657 

204 641 1 2 

265 65539 

303 64455 

332 64458 

333 64460 

362 64462 

PropoMd  RuIm: 

25 67466 

21 1 65560 

228 67466 

230 64190.  65293 

330 64521 

345....„ 67466 

510 - 64695 

563e 67466 

61 1 64442 

13CFR 

121 65281 

123 64672 

14CFR 

39 63523,  63524,  64112, 

641 14, 64487, 64874, 64875. 
64877, 651 04. 651 1 5. 65282, 
65283, 65662, 65888, 65890, 
65984, 65895, 66268, 66270. 
66271 .  66273. 66274. 66276. 
67306, 67307, 67310. 6731 1 

71 63293. 

63885.  63886,  64116,  64117, 

64444.  64488,  64879,  64880, 

64880.  65897.  65900 

95 65901 

97 65904.65905 

158 64118 

PropoMd  RuIm: 

25 64700 

31 64450 

33 63902 

39 63305. 

63307.  64198,  64199,  64200, 
64386.  64705.  64707.  64708, 
65567,  65569.  65943. 67381 

71 63308. 

63309,  63903.  63904.  63905. 

63906.  64387.  64525,  64710, 

65945,  65946.  65947.  65948. 

65949.65950 

73 63908 

91 65950 


15CFR 

770 65540 

771 64674 

772 65540 

788 65540 

799 64674 

943 65664 

946 64088 

PropoMdRuiM: 

303 65294 

935 65686 

936 65686 

942 65686 

944 65686 

946 64202 

16CFR 

228 64881 

1000 64119 

PropoMd  Rutesc 

307 63488 

309 64914 

1303 63311 

17CFR 

200 64120 

204 64369 

230 65541,67312 

239 65541 

270 64353 

18CFR 

141 65542 

PropoMdRulM: 

Ch.  1 66309 

141 63312 

341 66310 

352 66310 

388 63312 

19CFR 

4 67312 

1 23 6731 2 

201 64 1 20 

PfOpoMd  RuIm: 

151 65135 

142 65135 

210 64711 

20CFR 

404 64121, 

64882,  64883,  64886,  64890. 
65243 

416 63887. 

63888.  64883.  64892.  64893 
PrapoMd  RuIm: 

404 64207.67574 

416 64207 

21  CFR 

5 64489 

16 65514 

100 -64123 

176 65284 

177 65546 

1 78 64894.  6731 8 

310 65452 

358 65452 

510 63890 

520 65664 

522 65285 

558 63890 

900 67558.  67565 

1220 64137 

1270 65514 


PropoMd  RuIm: 

1 67444 

5 ..„ 65139 

25 65139 

100- 64208 

170 65139 

171 65139 

1 74 651 39 

179 64526 

201 67444 

501 67444 

701 67444 

801 67444 

812 64209 

813 - 64209 

820 64353 

22  CFR 

89 65118 

23  CFR 

500 63442.  64374 

625 64895 

626 63422.  64374 

655 65084 

Proposed  RuIm: 

420 67510 

51 1 67510 

657 65830 

658 65677 

24  CFR 

219 64138 

246 64032 

266 64032 

905 64141 

970 64141 

PropoMdRulM: 

300 .::. 64713 

31 0 6471 3 

390 64713 

3500 64066 

25  CFR 

262 ;. 65246 

26  CFR 

1 64897 

Proposed  RulsK 

1 66310 

301 63541 

27  CFR 

9 65123 

Propossd  RuIss: 

4 65295 

28  CFR 

2 65547 

544 65850.  65851 

2 65571.65572 

29  CFR 

402 67594 

2619 65548.  66277 

2621 65551 

2676 65548 

30  CFR 

50 63528 

70 63528 

71 63528 

90 63528 

207 64899 


^> 


FederalRegister  /  Vol.  58'.  No.  243  /  Tuesday.  December  21.  1993  /  Reader  Aids 


in 


208 64899 

210 64899 

216 64899 

218 64899 

219 64899 

220 64899 

228 „ 64899 

229 64899 

243 64899 

925 64142 

931 65907 

936 64374 

938 64151 

Propossd  Ruisr 

253 66320 

700 63316 

701 63316 

705 63316 

706 — 63316 

715 63316 

716 „ 6331 6 

785 63316 

825 63316 

870 63316 

906 64210 

914 64212.65679 

934 64528 

944 64529 

950 65681 

31  CFR 

317 63529 

590 64904 

32  CFR 

95 63293 

706 64678 

Propossd  Ruiss: 

2 63542 

118 - - 65956 

33  CFR 

66665 

64153 

65667 

1«) 66279 

110 65140,65285 

"<  ■<  7 65668 

166 „.....65669.  66279 

334 64383 

Pt«possd  RulSK 

117 66321.  66322,  66323 

166 ....63544.  65683 

157 65298.  65683 

166 65684 

1W 65686 

1^7 „_ 65686 

34  CFR 

648 65838 

Propossd  Ruiss: 

78 65856 

??" 65298 

2$l - 65856 

3W 67383 

647. — 63870 

36  CFR 

Propossd  RulSK 

6-. 65141 

2« 65300 

1220 * 64915 

37  CFR 

1  rt 641 54,  641 55 


2 64154 

5 64155 

1 0 „..641 54,  641 55 

304 63294 

38  CFR 

21 

Propossd  RuIm: 


.63529 
.65958 


3.. 

39  CFR 

Propossd  Rulsr 

111 64918,65959 

40  CFR 

35 63876 

52 64.155. 

64157,64158.64161.64678. 
66286.  65930,  65933,  65934, 
66280.  66282.  66283.  66285 
66236.  67324. 67326,  67330 

60 64158 

63 66287 

79 65552 

80 65552 

81 64161. 64490,  67334 

82 65018 

85 65552 

86 „ 66289 

88 64679 

93 67441 

144 63890 

146 63890 

180 63294,  64492.  64493, 

64495.64496,65554 

191 66398 

228 64497 

,  300 63531 

372 63496,  63500 

721 63500 

Propossd  RuIss: 

51 65573 

52 63316, 

63545,  63547,  63549,  64530, 

65307.  65309.  65573.  65686. 

65688.  65691.  65959,  66324, 

66326,  66334,  67383 

DU. ...•••••••.,.,„.., ,,.,„,, oo573 

61 65573 

63 65768. 66078,  66336 

64 65573 

68 65311 

80 64213 

81 66334 

141 - 65622 

143 65622 

180 64536,  64538 

261 67389 

300 63551,  64539 

430 66078 

41  CFR 

101-38 65288 

101-39 63631.  65288 

Propossd  Rutss: 

201-3 64389 

201-4 64389 

201-9 64389 

201-1 1 64389 

201-18 64389 

201-20 64389 

201-21 64389 

201-22 64389 

201-23 64389 

201-24 64389 

201-39 64389 


42  CFR 

57 66297 

60 67346 

405..„ 63626 

412 67350 

413 67350 

414..„ 63626 

434 65126 

491 63533 

Propossd  RuIm: 

67 63909 

413 - 65130 

435 65312 

436 65312 

440 65312 

447 65312 

43  CFR 

Public  Land  Ontors: 

7012 64498 

701 3 „ 64 1 65 

7014 64498 

7015 64499 

7016 64499 

7017 64692 

7018 64692 

7019 64693 

7020 64166 

7021 ...65130 

7022 65936 

7023 66299 

Propossd  RuIss: 

230 65692 

406 65693 

419 _ 65693 

423 65694 

426 64277 

Group  3400 64919 

44  CFR 

64 63899 


45  CFR 

400 64499 

1602 65291 

Propossd  RulsK 

1370 64920 

46  CFR 

1 65130 

67 65130,65243 

232 _ 64798 

585 64909 

Propossd  RuIm: 

12 64278 

16 64278 

47  CFR 

1 66299 

63 64 1 67 

64 65669 

69 65669 

73 63295.  63296,  63536, 

65132,65133,65671,65672, 
65673,66300 

76 64168 

97 64384 


15 64541 

63 64280 

68 65153 

73 63318. 

63319,  63320.  63321.  63553. 

65155 

76 .: 64541 


48  CFR 

232 „ 64353 

501 64693 

509 „ 64693 

552 64693 

9903 65556 

Propossd  RuIss: 

9 63494 

15 64824 

52 63492.  63494.  64826 

904 63553 

917... 63553 

936 63553 

939 63556 

943 63553 

952 _ 63553 

970 63553 

49  CFR 

7 65824 

171 66302 

390 67370 

392 67370 

541 ^ 63296 

544 _ 63299 

571 63302.  64168.  65673 

614 63442,  64374 


391 65634 

396 64923 

571 63321 ,  65156 

583 63327 

659 64856 

1 181 65695 

1 1 82 65695 

1 1 86 65695 

1 1 88 „ 65695 

1312 64717 

50  CFR 

17 — 65088 

20 65656 

216 63536.  65133 

625 651 34.  65936 

663 64169 

672 65556 

675 65292,  65556 

Propossd  RuIss: 

17 63328, 

63560,  64281.  64828,  64927, 
65097.  65325.  65696 

20 63488 

21 63488 

215 64285 

216 64285 

222 64285 

227 „..65961 

61 1 — 64798 

625 64393 

638 „ 65327 

650 63329 

672 64798 

675 65574 


LIST  OF  PUBLIC  LAWS 


Note:  No  public  btlls  which 
have  become  law  were 
received  by  the  Office  of  the 
Federal  Register  lor  jr>clusion 
in  today's  List  of  Public 
Laws. 

Last  List  December  21.  1993 


Public  Laws 


103d  CongrMS.  lat  SMtion,  1993 


Pamphlet  prints  of  public  lavvs.  often  refonned  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  Preeident. 
Legislative  history  lefererKes  appear  on  each  laNVL  Subscription  service  includes  ail  put)itc  laws, 
issued  Irregularty  upon  enactmerit,  for  the  103d  Congress,  1st  Session.  199a 

(Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  Washington,  DC 
20402-932&  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for  aniKXincements  of 
newty  enacted  laws  and  prices). 


Supermtendent  of  Documents  Subscriptions  Order  Form 
I I   jl£S,  enter  my  subscriptioiKs)  as  ft)Uows: 


Onggr  ProoMtino  Cods* 


8S 


M^iUM 


Charge  four  ordw. 
mEa9fl 
Tb  fax  your  orders  (292)  512-2233 


subscriptioos  to  PUBLIC  LAWS  for  the  K)3d  Coi^ress,  1st  Session,  1993  for  $156  per  subscription. 


The  total  cost  of  my  onkr  is  $ International  customers  please  add  25%.  Prices  include  r^lar  domestic 

postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  Fsyment: 

I I  Check  Riyabie  to  the  Superintendent  of  Documents 

LJ  GPO  Deposit  Account 


(Company  or  Penonal  Name) 


(Please  type  or  prial) 


(AdditKNial  address/attention  line) 


I  I  I  I  I  I  i-n 


(Street  address) 


LJ  VISA  or  MasterCard  Account 


(City,  State.  ZIP  Code) 


(D^rtime  phone  including  area  code) 


1  1  1      1  1         1         1      M  M 

1        I~                                             TTutttk  you  for 

1          1        (Credit  card  expiration  dale)                                _j-_# 

(Purchase  Order  No.) 

YES    NO 

May  we  make  your  name/addrcsa  avaSable  to  ather  mailcn?  I I   I I 


(Authorizing  Signature) 

Mafl  lb:    New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsbui^h,  PA  15250-7954 


{W3) 


-rrf 
I 


i      ! 


Federal  Register 
Document 
Drafting 
liandboolc 

A  Handbook  for 
Regulation  Drafters 

This  handbook  is  designed  to  help  Federal 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  in  the  handbook 
reflect  recent  changes  in  regulatory 
development  procedures, 
document  format,  and  printing 
technology. 

Price  $5.50 


iUl  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 
flease  Type  or  Print 


Superintendent  of  Documents  Publication  Order  Form 

1 3rder  processing  code:   *g:t  ii  

^ *"^  Charge  your  order.    I^Kf 

V^TTC  Ifteasy!    i-^H^ii 

*  '^^y  P^^^se  send  me  the  following  indicated  publications:  To  fax  your  orders  and  lnqulrtM-(202)  512-2250 


:  .  The  total  cost  of  my  order  is  $_ 


copies  of  DOCUMENT  DRAFTING  HANDBOOK  at  $5.50  each.  S/N  069-000-00037-1 


Foreign  orders  please  add  an  additional  25%. 


(Company  or  personal  name) 


(Additional  address/attention  line) 


(Street  address) 


3.  Please  choose  method  of  payment: 

LJ  Check  payable  to  the  Superintendent  of  Documents 
I — I  GPO  Deposit  Account 


I — I  VISA  or  MasterCard  Account 


-D 


(City,  SUte,  ZIP  Code) 
(  1 


(Daytime  phone  including  area  code) 


(Credit  card  expiration  date) 


Thank  you  for  your  order! 


(Signature) 


l|.  Mafl  lb:  New  Orders.  Superintendent  of  Documents,  P.O.  Box  371954.  Pittsburgh.  PA  15250-7954 


(R*v  12/91) 


Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

GUIDE:  Revised  January  1.  1992 
SUPPLEMENT:  Revised  January  1.  1993 

The  GUIDE  and  the  SUPPLEMENT  should 
be  used  together.  This  useful  reference  tool, 
compiled  from  agency  regulations,  is  designed 
to  assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2J  who  must 
keep  them,  and  (3)  how  long  th^  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Officejof  the  Federal 
Register,  National  Archives  and  Records 
Administration. 


Superintendent  of  Documents  Publications  Order  Form 
I    I  YES,  please  send  me  the  following: 


ddar  Proowiwg  Cod> 

4> 


Charge  your  order. 
IVaEasy! 


i^^J 


'mm 


To  fax  yimr  orders  (202)  512-2250 

copies  of  the  1992  GUIDE  TO  RECORD  RETENTION  REQUIREMENTS  IN  THE  CFR 

S/N  069-000-00046-1  at  $15.00  each. 

.copies  of  the  1993  SUPPLEMENT  TO  THE  GUIDE,  S/N  069-001-00052-1  at  $4.50  each. 


The  total  cost  of  my  order  is  $_ 


..International  customers  please  add  25%.  Prices  include  regular  domestic 
postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  Payment: 

I    I  Check  Payable  to  the  Superintendent  of  Documents 
I    I  GPO  Deposit  Account 


(ComfWfiy  or  Persona]  Name) 


(Please  type  or  prim) 


(Additional  address/attention  line) 


nn-n 


I    I  VISA  or  MasterCard  Account 


(Street  address) 


(City.  State.  ZIP  Code) 


n 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


(Daytiipc  phone  including  area  code) 


(Purchase  Order  No.) 

YES    NO 

May  wn  make  yow  iiaiiie/addrcM  available  to  other  mailers?  I I   I I 


(Authorizing  Signature) 

Mail  To:    New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


(5/93) 


i 


[ 


